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THE  FEDER.XL  REGISTER 
WHAT  IT  IS  .\M3  HOW  TO  USE  IT 

M)k  Any  person  who  uses  the  Federal  Regiiter  and  Code  of 

Federal  Regulations. 
VMld  The  Office  of  the  Federal  Register. 

WHAT:      Free  public  brieringa  (approximately  2  1/2  houn)  to 

present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal 
Register  system  and  the  public's  role  in  the 
development  of  regulations. 

2.  The  relationship  t>etween  the  Federal  Register  and  Code 
of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 
documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR 
system. 

WHY:         To  provide  fhe  public  with  access  to  information 

necessary  to  research  Federal  agency  regulations  which 
directly  affect  them.  There  will  be  no  discussion  of 
speclflc  agency  regulations 


WASHINGTON.  DC 

WHEN:  |une  9,  at  9  am. 

WHERE:  Office  of  the  Federal  Register. 

First  Floor  Conference  Room, 
1100  L  Street  NW.,  Washington.  DC. 

RESERVATIONS:   Gertrude  E.  Belton.  202-523-5237 


t 


CHICAGO.  IL 


WHEN:  luly  8.  at  9  aim. 

VVHTRE:  Room  204A,  .„,_,. 

Everett  McKinley  Dirksen  Federal  Building, 

219  S.  Dearborn  Street. 

Chicago,  IL 
RESERVATIONS:  Call  the  Chicago  Federal  Information 

Center.  312-353-(t339. 


WHEN: 
WHERE: 


RESERVATIONS; 


BOSTON.  MA 

July  15,  at  9  a.m. 

Main  Auditonum.  Federal  Building, 

10  Causeway  Street, 

Boston,  MA. 

Call  the  Boston  Federal  Information 

Center,  617-565-8129 
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Agency  for  International  Development 

RULES 

Program  Fraud  Civil  Remedies  Act;  implementation 

Withdrawal.  203H5 
PROPOSED  RULES 

I*T()«rdm  Fraud  Civil  Remedies  Act;  implementation,  20413 
Agricultural  Marketing  Service  ^ 

fHJLES 

Cherries  grown  m  Washington,  20331 
Crapes  grown  in  Califumia,  20382 
I-rmons  grown  in  California  and  Arizona.  20380 
Milk  marketing  orders: 

Southwest  Plains,  20383  J  | 

PROPOSED  RULES  J 

Crapes  grown  in  California,  20402 

Agriculture  Departnr>ent  ^ 

See  also  Agricultural  Marketing  Service;  Farmers  Home 

Administration.  Federal  Grain  Inspection  Service;  Food 
and  Nutrition  Service 

RULES 

Immigration  Reform  and  Control  Act;  implementation;  rural 

labor.  20372 
NOTICES 

Committees;  establishment,  renewals,  terminations,  etc.; 
Equal  Opportiinity  Citizens'  Advison,'  Committee.  20434 

Bonneville  Power  Administration 

NOTICES 

Model  conservation  standards;  proposed  surcharge  policy, 
20449 

Coast  Guard 

RULES 

Regattas  and  manne  parades: 
Harvard  Yale  Regatta.  20386 

Commerce  Department 

See  also  International  Trade  Administration 

NOTICES 

Procurement: 

Productivity  improvement  program  review  list  (OMB  A-76 

implementation).  20436 
f: 

Corr:modity  Futures  Trading  Commission 

NOTICES 

Meetings;  Sunshine  Act,  20492 

(6  documents)  ' 

Drug  Enforcement  Administration  i 

NOTICES  ' 

Applications,  hearings,  determinations,  etc.: 
Penick  Corp..  20476 
Stepan  Chemical  Co.,  20477 

Education  Department 

NOTtCES 

Grantback  arrangements,  award  of  funds; 
Indiana,  20446 
New  Mexico.  20448 


Employment  ar>d  Training  Administration 

RULES 

Alien  temporary  employment  labor  certification  process: 
Agriculture  and  logging;  Immigration  Reform  and  Control 
Act  implementation,  20496  • 

Employment  Standards  Administration 

See  Wage  and  Hour  Division 

Energy  Department 

See  also  Bonneville  Power  Administration;  Federal  Energy 

Regulator.  Commission 
PROPOSED  RULES 

Program  Fraud  Civil  RemedieiB  Act;  implementation,  20403 
Environmental  Protection  Agency 

RULES 

Air  pollutants,  hazardous;  national  emission  standards: 

Test  method  107;  alternative  calibration  procedure.  20397 
Air  pollution;  standards  of  performance  for  new  stationary 
sources: 
Petroleum  refineries;  sulfur  emissions  from  sulfur 
recovery  plants,  20391 
PROPOSED  RULES 

Air  quality  injplementation  plans;  approval  and 
promulgation;  various  States: 
Massachusetts,  20422 
Toxic  substances; 
Premanufacture  notices,  exemption  applications,  etc; 
processing  fees 
Correction,  20494 
Water  pollution  control: 
Ocean  dumping;  site  designations — 
Atlantic  Ocean;  Ponce  de  Leon  Inlet,  FL,  et  al.,  20429 

Equal  Employment  Opportunity  Commission 

NOTICES 

•Meetings;  Sunshine  Act,  20492 
Farmers  Home  Administration 

RULES 

Program  regulations: 
Emergency  loan  policies,  procedures,  and  authorizations, 
20384 

Federal  Aviation  Administration 

PROPOSED  RULES 

Air  earners  certification  and  operations: 
Airborne  low-altitude  windshear  equipment  and  training 
requirements,  20560 
Transition  areas,  20412    "^ 

Federal  Communications  Commission 

PROPOSED  RULES 

Radio  and  television  broadcasting: 
Television.  AM  radio  FM  radio;  policies  regarding 
detnmental  effects  of  proposed  new  broadcasting 
stations  on  existing  stations,  20432 
Radio  broadcasting: 
Short-spaced  FM  stations;  assignments  by  use  of 
directional  antennas.  20430 
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Unlimited  time  (deration  by  existing  AM  daytime-only 
radio  broadcast  stations,  etc..  20431 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Reed  Broadcasting  et  al..  20461 
Yellowstone  Brobdcasting.  Ltd.,  et  al..  20461 


Federal  Energy  Regulatory  Commission 

MOTICES 

Natural  Gas  Policy  Act: 

Well  category  determinations,  etc..  20457.  20458 
(3  documents); 
Applications,  hearings,  determinations,  etc.: 

Amoco  Productiisn  Co..  20459 

Arkla  Energy  Rijsources,  et  al.,  20459 

Champlin  Petrolfeum  Co..  20459 

Colonial  Corp.,  40460  ' 

Forest  Oil  Corp.|  20460 

Louisiana  Land  R  Exploration  Co.  et  al.,  20460 

Federal  Grain  Inspection  Service 
NOTICES  I 

Ajjency  designati«i  actions: 

Iowa.  20435        | 

Oregon  and  Illifois.  20434 

South  Dakota.  Ibwa,  and  Missouri.  2(MM 

Federal  Highway  Administration 

RULES  i 

Motor  carrier  safely  regulations: 
Commercial  drii^er  licensing  standards:  requirements  and 
penalties.  ^574 

Federal  Home  Loan  Bank  Board 

NOTICES 

Applications,  headings,  determinations,  etc.: 

Prince  George't^  Federal  Savings  &  Loan  Association. 
20462 

St.  Clair  Feder^  Savings  A  Loan  Association.  20462 

Federal  Maritime  Commission 

PHOPOSED  RULES 

Mintime  carriers  and  related  activities  in  domestic  offshore 
commerce: 
Agreements  filed  by  ocean  common  carriers,  etc..  20430 
Maritime  carriers  and  related  activities  in  foreign 
commerce: 
Shipping  in  U.Si./Peru  trade:  actions  to  adjust  or  meet 
unfavorablb  conditions.  20430 

NOTICES  j 

Agreements  filed^  etc.,  20462 

(2  document^) 

Federal  Railroad  AdministraUon 

NOTICES 

Exemption  petitions,  etc.: 

Southern  Railway  System.  20490 

Federal  Reserve  System 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Community  Bancorp.  Inc..  et  al.  20464 
Omnibancorp,  20464 
Peoples  Bancorp.  Inc.,  et  al.,  20485 

Federal  Retirement  Thrift  Investment  Board 
RULES 

Periodic  participant  statements.  20371 


Fish  and  Wildlife  Service 

PROPOSED  RULES 

Endangered  Species  Convention: 
Appendixes;  amendments 
Correction.  20433 

Food  and  Drug  Administration 

RULES 

Animal  drugs,  feeds,  and  related  products:  i 

Sponsor  name  and  address  changes — 
Famam  Companies,  Inc..  20385 

Food  and  Nutrition  Service 

RULES 

Food  stamp  program: 
Higher  Education  Amendments  implementation,  etc., 
20376 

General  Services  Administration 

NOTICES 

KiHieral  Information  Resources  Management  Regulation: 
Looseleaf  edition;  ordering  procedures.  20465 

Health  and  Human  Services  Department 

See  Food  and  Drug  Administration.  Health  Care  Financing 
Administration:  Health  Resources  and  Services 
Administration;  National  Institutes  of  Health 

Health  Care  Financing  Administration 

NOTICES 

Medicare: 

Ambulatory  surgical  centers — 
Payment  rates,  20466 

Health  Resources  and  Services  Administration 

NOTICES 

.Meetings;  advisory  committees: 
June;  correction.  20494 

Immigration  and  Naturalization  Service  f 

RULES 

Immigration  Reform  and  Control  Act;  implementation: 
Nonimmigrant  classes;  temporary  agricultural  labor  {H- 
2A).  etc..  20554 

Indian  Affairs  Bureau  ' 

NOTICES 

Houlton  Band  Tax  Fund;  establishment,  etc..  20469 
Judgment  funds;  plans  for  use  and  distribution: 
Leech  Lake  Band  of  Minnesota  Chippewa  Tribe,  20470 

Interior  Department 

See  also  Fish  and  Wildlife  Service;  Indian  Affairs  Bureau; 
Land  Management  Bu'eau;  Minerals  Management 
Service:  National  Park  Service:  Surface  Mining 
RpclrtmHtion  and  Enforcement  Office 

PROPOSED  RULES 

Freedom  of  information  Act;  implementation 
Uniform  fee  schedule  and  administrative  guidelines 
Correction.  20494 

International  Development  Cooperation  Agency 

See  Agency  for  International  Devciijpmenl 

International  Trade  Administration 

NOTICES 

Antidumping: 
Birch  3-ply  doorskins  from  Japan,  20439 


Carton-closing  staples  and  staple  machines  from  Sweden, 

20439 
Light-walled  rectangular  welded  carbon  steel  pipes  and 

tubes  from  Taiwan.  20440 
Portland  cement,  other  than  white,  nonstaining  portland 

cement  from  Dominican  Republic,  20143 
F>e(  ipilated  barium  carbonate  from  West  Germany,  20438 
Sorbitol  from  France,  20444 
Strontium  nitrate  from  Italy,  20444 
Tuners  (of  the  type  used  in  consumer  electronic  products) 

from  Japan,  20445 
Countervailing  duties: 

Leather  wearing  apparel  from  Argentina,  20446 

Interstate  Comn>erce  Commlseion  | 

RULES  ' 

Accounts,  uniform  system: 

Motor  carriers  of  passengers,  accounting  and  periodic 
reportir\g  requirements,  20399 
MOTICES 

Railroad  services  abandorunent: 
CSX  Transportation,  Inc.,  20476 
(2  documents) 

Justice  Department 

See  Drug  Enforcement  Administration;  Immigration  and 
Naturalization  Service 

Labor  Department 

See  also  Employment  and  Training  Administration:  Wage 
and  Hour  Division,  Workers  Compensation  Programs 
Office 

NOTICES 

Meetings: 
Trade  Negotiations  and  Trade  Policy  Labor  Advisory 
Committee.  20477 


Land  Mariagement  Bureau 

NOTICES 

Management  framework  plans,  etc.:       , 

Utah,  20472  '. 

Meetings: 

Craig  District  Advisory  Council,  20472 
Opening  of  public  lands,  etc.: 

.Nevada,  20470 
Realty  actions;  sales,  leases,  etc.: 

California,  20472  : 

Nevada,  2i)473 

Oklahoma.  20473,  20474 
(3  documents) 

Minerals  Maruigement  Service 

NOTICES 

Outer  Continental  Shelf  operations: 

North  AUantic;  leasing  moratorium,  20475   , 

National  Aeronautics  and  Space  Administration 

NOTICES 

Meetings: 

Space  Applications  Advisory  Committee,  20477 

National  Institutes  of  Healtti 

NOTICES 

Meetings; 

National  Cancer  Institute,  20469 
(2  documents) 
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National  Partt  Service 

RULES 

Special  regulations: 
Blue  Ridge  Parkway,  VA  and  NC;  commercial  hauling  and 
commercifi!  vehicles,  20387 
NOTICES 
Meetings; 
Appalachian  National  Scenic  Trail  Advisory  Council, 
20476 

Nuclear  Regulatory  Commission 

NOTICES 

Environmental  statements;  availability,  etc.: 

Northeast  Nuclear  Energy  Co.  et  al.,  20477 
Meetings: 

Reactor  Safeguards  Ad%nsory  Committee,  20480 
(2  documents) 
Applications,  hearings,  determinations,  etc.: 

Indiana  &  Michigan  Electric  Co.,  20480 

Union  Electnc  Co.,  20481 

University  of  Missouri  Research  Park,  20482 

Postal  Service 

RULES 

Domestic  Mail  Manual; 
COD  service;  acceptance  of  personal  checks  for  COD 
paymentE.  20388 

Public  Health  Service  ' 

See  Food  and  Drug  Administration;  Health  Resources  and 
Ser\'ices  Administration;  National  Institutes  of  Health 

Securities  and  Exchange  Commission 

NOTICES 

Meetings;  Sunshine  Act,  20492 

Self-regulatory  organizations;  proposed  rule  changes: 

Midwest  Stock  Exchange.  Inc.,  20483 

National  Association  of  Securities  Dealers,  Inc..  20483 

New  York  Stock  Exchange.  Inc..  20484 
Applications,  hearings.  determinaUons,  etc~ 

IDS  Life  Insurance  Co.  et  al,  20487 

Surface  Mining  Reclamation  and  Enforcement  Office 

PROPOSED  RULES 

Initial  and  permanent  regulatory  programs; 
Coal  extraction  incidental  to  the  extraction  of  other 
minerals;  exemption,  20546 

Tennessee  Valley  Authority 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 

20489 

Transportation  Department 

See  also  Coast  Guard  Federal  Aviation  Administration; 

Federal  Highway  Administi-ation;  Federal  Railroad 

Administration 
NOTICES 

Anation  proceedings: 
Hearings,  etc. — 

Nantucket  Airlines,  20489 

PacAu-,  20490 

Treasury  Department  * 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 

20490 
Notes,  Treasury: 
Y-1989  senes.  20490 
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United  States  Information  Agency 

NOTICES 

CJrrttits;  availability,  etc.: 
Teacher.  Text.  Technology  initiative:  Zimbabwe.  20490 

Wage  and  Hour  Dtvision 

RULES 

Alien  temporary  agricultural  workers;  contractual 

obligations  enforcement  (Immigration  Reform  and 

Control  Act  implementation!.  21)524 
Wage  order  procedures  for  Pii.-rto  Rico.  Virgin  Islands,  and 

American  Samoa.  cocipensaUun  of  conmiiltee  membern. 

20386 

Workers'  Compensation  Programs  Office 

PWOPOSED  RULES 

V\dr  1  iazrtrd.s  Csiuiper.^iuMi  .\a  claims,  20536 


Separate  Parts  In  This  Issue 

Part  II 

Department  of  Labor,  Employment  Standards 

Administration,  Wage  and  Hour  Division,  20496 

Part  111 

I).  I  irtment  of  Labor.  Office  of  Workers'  Compensation 
I^rogram^.  20536 

Part  IV 

1  )epartment  of  the  Interior,  Office  of  Surface  Mining 
Reclamation  and  Enforcement.  20546 

Part  V 

Department  of  Justice,  Immigration  and  Naturalization 

Service,  20554 

Part  VI 

Dtp.irtment  of  Transportation.  Federal  Aviation 
Administration,  20560 

Part  VII 

Department  of  Transportation.  Federal  Highway 
Administratioo.  20574 


Reader  Aids  I 

Additional  information,  including  a  list  of  public 
laws,  telephone  nunibers.  and  finding  aids,  appears 
in  the  Reader  Aids  section  at  the  end  of  this  issue. 


.    if 
I 


CFR  PARTS  AFFECTED  IN  THIS  ISSUE 

A  cumulative  list  of  tt>e  parts  affected  this  month  can  t>ie  found  in 
the  Reactef  Aids  sectA:n  at  tUe  end  of  ttiis  issue 
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20371 


Rules  nnd  Regulations 


This   section   of   tf>e   FEDERAL   REGISTER 
conta«f«   reguJaiofy  documents   having 
general   appiicabilrty   and   tegat  effect   most 
of   which  af«   keyed  to  and  codMed  w\ 
the  Code  of  Federal  ReQuMonc.  which  m 
published   under   50   trtles   pursuant   to   44 
use     1510 

The  Code  of  Federal  RegulatKXW  »  sold 
by   the  SuparMendem  of   Documents. 
Pncos   of   new   books  are   ksted   m   tt>e 
first   FEDERAL   REGiSTEH  issue  of  each 
week.. 


FEDERAL  RETIREMEMT  THRIFT 

INVESTMENT  BOARD 

5  CFR  Part  1640 

PefkMMc  Participant  Statamanta 

aqency:  Federal  Retirement  Thrifl 

Investment  Board. 

action:  Interim  rule  with  request  for 

comments. 

SUMMAftv:  The  Federal  Retirement  Thrift 
Invefltment  Board  (the  Board)  was 
established  by  Pub.  L  No.  99-335  [Pme 
6, 1986),  the  Federal  Employees' 
Retirement  System  Art  of  1986, 1986  U.S. 
Code  Cong.  »  Ad.  News  (100  Stat.)  514 
(codified  pnncipany  at  5  U.S.C.  MOl- 
8479),  as  amended  by  Pub.  L  99-509.  the 
Omnibus  Budget  ReconciUation  Act  of 

1986,  and  Pub.  L  No.  m-SS6.  the  Federal 
F-mployee's  Retirement  System 
Technical  Corrections  Act  of  1986,  to 
administer  the  Thrift  Savings  Plan  for 
Federal  employees.  Regulations  of  the 
Board  are  contained  in  Title  5,  CFR. 
Chapter  VI.  Parts  1600-1699.  The 
Executive  Director  is  publishing  in  Pari 
1840  interim  regulations  concemixig 
periodic  information  to  be  furnished  to 
participants  in  the  Thrift  Savings  Plan. 
DATES:  Interim  rules  effective  June  1, 

1987,  comments  must  be  received  on  or 
before  July  1, 1987. 

AOORES&  Comments  may  be  sent  to: 
James  B.  Petrick,  Federal  Retirement 
Thrift  Investment  Board.  Benjamin 
Frankhn  Station.  P.O.  Box  511. 
Washington,  DC  20044. 
FOR  FURTHCn  INFORMATION  CONTACT: 
James  B.  Petrick  (202)  653-2573. 
SUPPLEMENTARY  INFORMATIOM:  Pari  1640 
sets  forth  the  information  that  the  Thrift 
Savings  Plan  must  provide  to  its 
participants  on  a  periodic  basis.  Section 
1640.2  requires  information  to  be 
provided  to  each  plan  participant  at 
least  once  every  six  months,  no  less 
than  30  days  prior  to  a  penod 

-A.  '       . 


established  by  the  Executive  Director 
pursuant  to  5  U.S.C  8432(bMl)  in  which 
participants  may  make  effective 
elections  concerning  contr.butions  to  or 
investments  in  the  Plan.  Sections  164a3 
and  1640.4  set  forth  the  information 
which  will  be  furnished  to  a  participant 
concerning  the  status  of  his  or  her 
individual  account  at  the  beginning  and 
end  of  the  reporting  period  and  the 
transactions  affecting  the  account 
during  the  reporting  period.  Each  section 
contains  a  provision  allowing  the 
Executive  Director  to  furnish  additional 
information.  Section  1640.5  describes  the 
infcomabon  to  be  furnished  to 
participants  relating  to  investments  and 
contemplated  investments  of  the  three 
investment  funds  described  in  5  U.S.C. 
8438.  Two  types  of  information  will  be 
provided;  (1)  A  description  of  the 
investment  and  (2)  a  five  year  history  of 
the  performance  of  that  type  of 
investment. 

Section  1640.6  requires  individual 
account  statements  to  be  mailed  directly 
to  plan  participants  by  the  Board 
Information  concerning  the  plan 
investments  may  either  be  mailed 
directly  to  plan  participants  or  included 
with  any  other  informational  matenal 
which  is  distributed  in  a  way 
reasonably  designed  to  reach  plan 
participants.  "^ 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  smaU  entities. 
They  will  affect  only  internal 
government  procedures  related  to  the 
Thrift  Savings  Han. 

Paperwork  ReductioD  Act 

I  certify  that  these  regulations  do  not 
require  additional  reporting  under  the 
criteria  of  the  Paperwork  Reduction  Act 
of  1980. 

Waiver  of  Notice  of  Proposed 
Rulemalcing  and  M-Day  Delay  of 
Effective  Date 

Pursuant  to  5  U.S.C.  553  (b)(B)  and 
(d)(3).  I  find  that  good  cause  exists  for 
waiving  the  general  notice  of  proposed 
rulemaking  and  for  making  these 
regulations  effective  in  less  than  30 
days.  The  Board  is  required  by  law  to 
issue  initial  statements  and  investment 
information  to  participants  no  later  than 
June  1,1987. 
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List  of  Subjects  in  5  CFR  Part  1M« 

Employee  benefit  plans.  Government 
employees.  Reporting  and  recordkeeping 
requirements.  Retirement,  Pensions. 

Title  5  of  the  Code  of  Federal 
Regulations  is  amended  to  add  Part  1640 
to  Chapter  VI  to  read  as  follows. 

PART  1640— PERIODIC  PARTIQPANI 
STATEiyiENTS 


1640.1 
164a2 
16404 

1640.4 
164a5 

1640.6 


Definitiong. 

Du?>'  to  provide  information 
StatMoent  of  indlv>dua)  sccouot. 
Account  trariMctxns. 
LDvestment  fund  information. 
Method  of  provuimg  miormation. 

Authority:  5  U.S.C  M39  |cMl)  and  (c)(2i.  B 
U  S.C  8474  fbMS)  and  (c)tlj 

5  1640.1     Def»nftk>n». 

As  used  in  this  Subpart: 

"Board"  means  the  Federal 
Retirement  Thrift  investment  Board, 
estabhsbed  pursuant  to  5  U.S.C.  8472; 

"C  Fimd"  means  the  Common  Stock 
Index  Investment  Fund  estatfiished 
pursuant  to  5  US.C  8438|b)!l)(C); 

"Employee  contribution"  means  any 
contribution  made  pursuant  to  5  U  S.C. 
&432(a)  or  5  U.S.C.  8351|fiJ; 

■'Elmployer  basic  contribution"  mpan? 
any  contribution  made  pursuant  tc  5 
use.  &432(c)(l)  or  5  U.S.C  8432fc)(3); 

"Employer  matching  contribution 
means  anv  contribution  made  pursua.'it 
to  5  U.S.C  8432(c)(2J: 

"Executive  Director"  means  the 
Executive  Director  of  the  Board  a? 
defined  m  5  U.S.C.  8401(11)  and  as 
further  descnbed  in  5  U  S.C  84 "4 

"F  Fund"  means  the  Fixed  Income 
Investment  Fund  established  pu.'^uant  to 
SU.S.C.  8438(bl(l}(B): 

"G  Fund"  means  the  Government 
Securities  Investment  Fund  established 
pursuant  to  5  U.S.C.  8438(b)(1)(A); 

"Individual  account"  means  the 
account  established  for  a  participant  tr 
the  Thrift  Savings  Fund  pursuant  tc  5 
U.S.C.  &439(aj; 

"Investment  fund  '  means  either  ihe  G 
Fund,  the  F  Fund,  or  the  C  Fund,  or  au 
three  collectively; 

"Open  season"  means  the  period 
during  which  participants  may  make  an 
election  with  respect  to  the  Thrift 
Savings  Plan. 

"Participant"  means  any  person  with 
an  individual  account  in  iiit  Thnfl 
Savings  Fund. 
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"Source,"  when 
contributions,  mea 
three  types  of  con 
made  to  the  Fund 
participants — em 
employer  basic,  co 
employer  matchin 

Thrift  SaviriKs' 
described  in  5  U.S 

'Thrift  Savings 
the  Federal  Retire 
Plan  established  u 
the  Federal  Emplo 
System  Act  of !«« 

'Thnfl  Savings 
means  the  office  e 
Board  to  service  s 


§  1640JS     Duty  to 

At  least  once  evfery 
not  later  than  thir 
period  established 
Director  pursuant 
in  which  participa  its  may  make 
effective  elections  concerning 
contributions  to  oi 
Plan,  the  Executiv 
provide  the  infom  at 
§§  1540,3  and  164( 
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I  ised  in  reference  to 

is  any  one  of  the 

utions  which  are 

behalf  of 

ee  contributions, 
tributions.  or 
contributions, 
und  '  means  the  Fund 

8437; 
Ian  "  or  "Plan"  means 
r  lent  Thrift  Savings 
ider  Subchapter  III  of 
ees'  Retirement 
5  VS.C.MSI.etseq. 
Ian  Service  Office" 
tablished  by  the 
parated  participants. 


p^ivtd*  Infonnatlon. 
six  months,  and 
/  (30)  days  prior  to  a 
by  the  Executive 
0  5U.S.C.  8432lb)(l) 


investments  in  the 
Director  shall 
ion  prescribed  in 
5. 


§  1640.3     Statemer  I  o(  individual  •ccounL 
The  Executive  I  Erector  shall  furnish 

each  participant  \  ith  the  following 

information  conce  ming  that 

participant's  indi\  idual  account: 
(a)  Name  and  s(  cial  security  number 

under  which  the  a  ccount  is  established; 


(b)  Beginning  a, 
period  covered  bj 

(c)  As  of  the  op 
the  beginning  dat 
business  on  the  e 
period  covered  b) 


I)  d  ending  dates  of  the 
the  statement; 
sning  of  business  on 
I  and  the  close  of 

1  iding  date  of  the 
the  statement: 


(1)  The  balance  of  the  account 


(2)  The  amount 
earnings  in  the  G 


of  principal  and 

^_ ^ ;  'und.  the  F  Fund,  and 

the  C  Fund  by  soi  rce  of  contribution; 

(d)  An  itemizat  on  of  all  transactions 
affecting  the  acco  mt  which  occurred 
d  :overed  by  the 
>   n  accordance  with 


S  1640.4 

(a)  Types  of  tiitjsactions 
statement.  When 
following  transac  ions 
in  each  individu£ 

(1)  Contributions 

(2)  Earnings  pos 

(3)  Withdrawals; 

(4)  Forfeitures; 

(5)  Loan  activity 

(6)  Transfers  betjveen 

(7)  Adjustments 
and 


UM  I 


during  the  period 
statement,  made 
section  1640.4;  an  1 

(e)  Any  other  ir  formation  which  the 
Executive  Directc  r  determines  should  be 
included  in  the  st  itement. 


Account  tranuctlon*. 


contained  in 
relevant,  the 

shall  be  reported 
account  statement: 


ttd; 


investment  funds; 
0  prior  transactions; 


(8)  Any  other  transaction  which  the 
Executive  Director  deems  to  affect  the 
status  of  the  individual  account. 

(b)  Information  concerning  each 
transaction.  Where  relevant,  the 
statement  shall  contain  the  followir\g 
information  concerning  each 
transaction  identified  in  paragraph  (a) 
of  this  section: 

(1)  Type  of  transaction: 

(2)  Pay  date  of  the  pay  penod  in  which 
the  transaction  was  reflected  in  the 
participant's  salary  payment. 

(3)  Investment  fund  affected; 

(4)  Date  the  transaction  was  processed; 

(5)  Source  of  contribution; 

(6)  Amount  of  the  transaction:  and 

(7)  Any  other  information  which  the 
Executive  Director  deems  relevant. 

5  1640.S    lnv««tm»nt  fund  InfofmatJon. 

For  each  open  season,  the  Executive 
Director  shall  furnish  each  participant 
with  a  statement  concerning  each  of  the 
investment  funds.  This  statement  shall 
contain  the  following  information 
concerning  each  investment  fund: 

(a)  A  summary  description  of  the  type 
of  investments  to  be  made  by  the 
particular  investment  fund,  written  in  a 
manner  designed  to  facilitate  informed 
decision-making  by  the  p)|frticipant;  and 

(b)  An  evaluation  of  tti^  performance 
history  of  the  type  of  investments  to  be 
made  by  the  particular  investment  fund 
covering  the  five  year  period  preceding 
the  date  of  the  evaluation. 

For  the  May  15.  1987  through  July  31, 
1987  open  season,  the  statement 
described  in  this  section  shall  only  be 
provided  for  the  G  Fund. 

S  1640.6    M«ttH>d  of  providing  Infonnatlon. 

(a)  Individual  account  statement.  The 

information  concerning  each .^ 

participant's  individual  account 
described  in  S  1640.3  shall  be  sent  to  the 
participant  at  the  participants  last 
known  address,  by  first  class  mail,  at 
least  three  business  days  before  the 
date  when  such  statement  must  be 
furnished  under  S  1640.2  It  shall  be  the 
participant's  responsibility  to  provide 
his  or  her  current  address  to  the 
employing  office  or,  in  the  case  of 
separated  employees,  to  the  Thrift 
Savings  Plan  Service  Office. 

(b)  Investment  information.  The 
investment  information  described  in 
S  1640.5  shall  be  furnished  to  each 
participant  either  by  mailing  the 
information  to  the  participant  by  the 
method  described  in  paragraph  (a)  of 
this  section,  or  by  including  such 
infornMtion  in  material  published  by  the 
Board  to  be  distributed  in  any  manner 
reasonably  designed  to  reach  the 
participant,  including  distribution 


through  the  participant's  employing 
office  or.  in  the  case  of  separated 
employees,  through  the  Thrift  Savings 
Plan  Service  Office. 
Dated  May  27.  1987. 
Francis  X.  Cavanaugh, 

Executive  Director,  Federal  Retirement  Thrift 
Investment  Board. 
(FR  Doc  87-12431  Piled  5-29-87;  8  45  am) 
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DEPARTME^f^  OF  AGRICULTURE 

Office  of  the  Secretary 

7  CFR  Part  Id 

Rural  Labor  Immigration  Reform  and 
Control  Act 

agency:  Office  of  the  Secretary,  USDA. 
action:  Final  rule. 


summary:  This  final  rule  defines  fruits, 
vegetables,  and  other  perishable 
commodities  as  prescribed  by  section 
302(a)  of  the  Immigration  Reform  and 
Control  Act  of  1986,  Pub.  L  No.  99-603. 
100  Stat.  3359  (hereinafter  referred  to  as 
"the  Act")  In  addition,  several  other 
words  and  terms  necessary  to  an 
understanding  of  the  definitions  of 
fruits,  vegetables,  and  other  perishable 
commodities  are  defined.  The  rule  will 
assist  the  Immigration  and 
Naturalization  Service  (INS)  in 
determining  the  special  agricultural 
workers  to  be  admitted  into  the  United     , 
States  for  temporary  residence. 
EFFecnvE  DATt:  (une  1,  1987. 
FOH  FURTHER  INFORMATION  CONTACT  Al 
French.  Acting  Special  Assistant  (for 
Labor  Affairs  to  the  Assistant  Secretary 
for  Economics),  Room  227-E, 
Administration  Building.  United  States 
Department  of  Agriculture,  14th  and 
Independence  Avenue  SW.. 
Washington,  DC  20250,  telephone  (202) 
447-4737. 

SUPPLEMENTARY  INFORMATION:  Section 
302(a)  of  the  Aci  requires  the  Secretary 
of  Agriculture  to  publish  regulations 
defining  the  fruits,  the  vegetables,  and 
the  other  perishable  commodities  in 
which  field  work  related  to  planting, 
cultural  practices,  cultivating,  growing. 
and  harvesting  will  be  considered 
"seasonal  agricultural  services."  On 
April  22. 1987.  the  United  States 
Department  of  Agriculture  requested 
pubhc  comment  on  a  proposed  rule  that 
defined  eight  terms  nece8sar>'  to 
implement  section  302(a)  of  the  Act.  We 
have  received  numerous  comments  on 
the  proposed  rule.  The  comment  period 
closed  May  13, 1987.  and  the  comments 


< 


received  are  discussed  below.  Several 
suggestions  from  commenters  have  been 
incorporated  into  the  final  rule. 

C<unments 

Section  Id.l    Scope- 
One  commenter  has  suggested  that 
the  failure  to  make  the  lists  in  the  rule 
exclusive  might  make  it  easier  for 
smugglers  of  aliens  to  estabhsh  a 
defense  based  upon  good  faith 
impressions  that  smuggled  aUens  were 
eligible  under  the  seasonal  agrictiJtural 
services  program.  This  commenter 
suggests  that  the  Department  issue  an 
exhaustive  hst  of  the  commodities  to  be 
included  within  the  program. 

We  are  unable  to  perceive  how  this 
regulation  would  affect  smugglers. 
Those  eligible  for  the  seasonal 
agricultural  worker  program  may  apply 
directly  to  the  INS  and  have  no  need  to 
be  smuggled  into  this  country.  It  is 
difficult  to  see  how  a  smuggler  could 
claim  a  good  faith  impression 
concerning  eligibility  when  an  eligible 
alien  has  no  need  for  a  smuggler. 

As  we  stated  in  the  proposed  rule, 
consideration  was  given  to  creating  an 
exhaustive  list  of  the  commodities  to  be 
included.  While  we  did  not  propose  that 
approach,  upon  reconsideration  we  have 
determined  that  an  exhaustive  listing  of 
the  commodities  included  within  the 
definition  of  other  perishable 
commodities,  combined  with  the 
adoption  of  botanical  definitions  of 
fruits  and  vegetables,  appears  lo  be  the 
most  efficacious  approach  for  the  timely 
processing  of  applications  for 
adjustment  of  status. 

Section  Id.  2    Crittcol  and 
unpredictable  labor  demands. 

Some  commenters  found  that  the 
meaning  of  "critical  and  unpredictable 
labor  demands"  was  unclear.  A  review 
of  the  definition  indicates  that  this  is 
possible.  Therefore,  we  have  revised  the 
definition  of  "critical  and  unpredictable 
labor  demands  "  to  clarify  that  the 
cntical  and  unpredictable  nature  of 
seasonal  agricultural  services  means 
that  it  18  not  possible  to  make  a 
determination  of  labor  needs  60  days  in 
advance  of  those  heeds  and  the  tune  of 
the  labor  needs  cannot  be  forecast  with 
"TeasbnaVle  certainty. 

Section  Id.  3    Field  work. 

Most  of  the  comments  received  on  this 
definition  urged  that  it  be  expanded  to 
include  various  livestock  operations 
noting  that  they  were  "perishable", 
sub)ect  to  "critical  end  unpredictable 
labor  demands  '  and  that  they 
histonr^Uy  had  been  dependent  upon 
alien  workers.  Many  commenters 


expressed  concern  that  they  would  be 
excluded  from  both  the  seasonal 
a^cuitural  wo»ker  and  the  H-2A 
programs  provided  by  the  Act.  We 
recognize  that  there  may  be  dependence 
by  livestock  producers  upon  aben 
woriiers  and  the  real  poesibiUty  of  labor 
shortages.  However,  these  omcems  do 
not  meet  the  eligibility  criteria 
established  by  the  Act  and  its  legislative 
history.  These  criteria  are  "the 
performance  of  field  wrork  relating  to 
planting,  cultural  practices,  cultivating, 
growing  and  harvesting";  all  of  which 
are  clearly  distinguished  from  animal 
husbandry.  Moreover,  none  of  the 
hundreds  of  commenters  cited  any 
expression  of  congressional  intent  that 
hvestock  was  to  be  included  in  the 
8p>ecial  agricultural  workers  program.  To 
the  contrary,  congressional  reports  and 
colloquies  consistently  referred  to 
"crops",  a  clear  indication  that  the 
meaning  was  plant  crops  rather  than 
livestock. 

Several  commenters  noted  that  our 
proposed  definition  of  Geld  work 
irrationally  distinguished  between . 
workers  engaged  in  "on  farm"  packing 
and  workers  perfoinnln^^e  identical 
activity  at  some  otter  locution. 
Commenters  also  pointed  out  that  since 
many  families  were  divided  between 
harvest  work  and  packing  that  our 
definition  would  result  in  sphtting  up 
families  merely  because  they  had 
worked  across  the  road  from  one 
another.  These  comments  have  menL 
The  legislative  history  suggests  that 
Congress  did  not  intend  to  include 
packinghouses  or  canneries  within  field 
work;  at  the  same  time.  Congress  did 
recognize  that  processing  activities 
associated  with  field  work  would  be 
covered.  In  light  of  these  comments,  we 
think  that  the  moat  reasonable  way  of 
achieving  congressional  intent  and 
harmonizing  the  tension  between  these 
concepts  is  to  look  at  a  normal  farming 
operation  as  an  integrated  whole.  We 
have  sought  lo  clarify  this  definition  by 
adding  a  definition  of  "agricultural 
lands"  and  clarifying  language  to  the 
definition  of  "field  wori(". 

Several  commenters  mentioned  that 
the  term  "agricultural  lands"  was 
ambiguous  and  perhaps  should  be 
defined  to  determine  the  extent  of  the 
term  "field  work".  We  agree  that  the 
definition  of  the  term  "agricultural 
lands"  would  clarify  the  definition  of 
"field  work".  Therefore,  we  have 
defined  "agricultural  lands"  as  follows; 

'"Agricultural  lands"  means  any  land,  cave, 
or  structure,  except  packm^bousei  or 
cannenea.  used  for  the  purposa  of  perfonning 

field  work.  ••  i 


This  definition  %vil]  appear  in  the  rule 
as  section  ld.2  and  the  subsequent 
sections  will  be  rMuimbered  , 

accordingly. 

Several  commenters  requested 
clarification  and  one  questioned 
whether  activities  performed  in 
greenhouses  or  mushroom  houses 
constituted  field  work.  Such  opera&ons 
have  long  been  cmisidered  farms  and 
the  activities  cleariy  relate  to  "planting, 
cultural  jjractices,  cultivating,  growing 
and  harvesting"  as  specified  by  the  Act 
so  they  are  properly  considered  to  be 
engaged  in  field  work.  In  order  to  clarify 
this  point  further,  we  have  defined 
"agricultural  lands"  to  include  caves  or 
structures,  other  than  packinghouses  or 
carmeries,  where  field  work  is 
performed. 

Section  id. 4    Fruits. 

One  commenter  suggested  that  the 
definition  of  fruits  should  be  limited  to 
perisahable  crops  only  in  conformity 
with  "other  perishable  commodities." 
The  word  perishable  is  a  modifier  of 
commodities  rather  than  of  fruits  and 
vegetables.  The  unambiguous  language 
of  the  statute  requires  the  mclusion  of 
"fruits  and  vegetables  of  every  kind", 
meaning  fruits  and  vegetables  without     ■ 
exception.  It  is  estimated  that  few 
additional  workers  will  be  admitted  as  a 
result  of  the  inclusion  of  all  fruits  and 
vegetables. 

Section  Id^    Horticultural  specialties. 

Several  commenters  queationed  a 
perceived  ambiguity  due  to  the  mclusion 
of  "juvenile  trees"  as  a  perishable 
commodity  under  horticultural 
specialties  and  the  exclusion  of  "trees" 
under  other  penshable  commodities.  We 
have  clanfied  this  by  changing  the  term 
"trees  "  tc  "forest  products"  so  as  to 
make  clear  that  the  growing  of  juvenile 
trees  of  any  kind,  including  forest  trees. 
in  a  nursery  is  to  be  mcluded,  while 
forestry  operations,  including  the 
planting  of  trees  in  a  forest,  is 
associated  with  forest  products  and  is  to 
be  excluded. 

Section  ld.6    Other  perishable 
commodities. 

One  commenter  thought  that  the 
definition  of  "other  penshable 
commodihes  "  was  too  narrow  and  felt 
that  its  focus  should  be  on  the  need  to 
harvest  a  maturity  to  prevent 
deterioration.  Smce  anything  organic 
deteriorates,  we  think  that  this  standard 
is  too  vague.  Many  commenters 
questioned  both  the  hst  of  commodities 
included  and  the  Ust  of  commodibes 
excluded.  The  following  includes  a 
discussion  of  the  most  pertinent 
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characteristics  of  e<  ch  of  these 
commodities  which  are  not  fruits  and 
vegetables,  but  thai  are  included  within 
the  dennition. 

Christmas  trees  r  (quire  100-120  man- 
hours/acre/year.  Ti  I  produce  a 
marltetable  grade  tiee,  considerable 
labor  is  required  foi  shearing  and 
shaping  of  the  indiv  Idual  trees.  Shaping 
should  be  done  dur  ng  a  ten  day  period 
when  the  candles  (i  lew  growth)  are 
succulent,  which  m  ly  occur  as  many  as 
five  time*  during  thf  growing  season. 
Shearing  done  too  4arly  will  cause  too 


heavy  a  bud  set  an 
whereas  shearing 
cause  small  buds, 
dead  studs.  Prunin 
required  in  order  t 


irregular  growth, 
rformed  too  late  can 
w  buds,  and  many 
may  also  be 
stimulate  growth 
where  needed  for  si-mmetry  In  most 
cases,  the  final  sheiring  must  be  done  in 
the  year  prior  to  thf  year  of  anticipated 
harvest.  If  the  tree  ^annot  be  harvested 
when  ready,  reshaping  the  tree  for  sale 
in  another  year  is  nlot  feasible.  Shearing 
and  pruning  are  cultural  practices  within 
the  meaning  of  the  Act.  The  above 
activities  are  all  widhin  the  definition  of 
field  work,  and  Christmas  trees  are 
subject  to  critical  ahd  unpredictable 
labor  demand.  Therefore,  the  criteria  for 
other  perishable  commodities  is 
satisfied,  and  workers  engaged  In 
cultural  practices  to  produce  Christmas 
trees  are  performing  seasonal 
agricultural  services. 

Cut  flowers  are  grown  in  much  the 
same  way  as  many  fruits  and 
vegetables.  In  many  instances,  the 
timing  of  the  planting  and  harvesting  is 
dependent  upon  uncontrollable  factors 
and  is.  therefore,  critical.  The  report  of 
the  House  Committee  on  the  Judiciary 
on  July  16, 1986,  explicitly  noted  that  cut 
flowers  were  intended  to  be  covered  by 
the  definition  of  seasonal  agricultural 
services.  Since  cut  flowers  are  grown  in 
greenhouses  as  well  as  in  open  fields, 
greenhouses  are  necessarily  covered  by 
the  definition  of  seasonal  agricultural 
services.  In  view  of  the  legislative 
history,  and  in  light  of  the  fact  that  cut 
flowers  are  neither  fruits  nor  vegetables, 
we  have  defined  them  appropriately  as 
other  perishable  commodities. 

Herbs,  spices,  and  sugar  beets  are 
produced  by  seasonal  field  work,  but 
are  not  necessarily  fruits  or  vegetables. 
In  some  instances,  on  the  other  hand, 
the  same  species  may  be  a  fruit  or 
vegetable  depending  upon  how  it  is 
processed  or  used.  For  instance,  the  chili 
pepper  used  for  making  dye  is  identical 
to  the  edible  chili  pepper. 

These  crops  require  labor  at  critical 
periods  for  thinning,  blocking,  and 
hoeing,  as  well  as  for  irrigation  in  most 
of  the  areas  in  which  they  are  grown. 
We  have  determined  that  these  crops 


are  sufficiently  subject  to  critical  and 
unpredictable  labor  demand  and, 
therefore,  workers  engaged  in  seasonal 
field  work  m  these  crops  are  performing 
seasonal  agncultural  services.  Because 
of  die  difficulty  of  classifying  these 
commodities  as  fruits  or  vegetables,  for 
purposes  of  this  rule  we  are  classifying 
them  as  other  perishable  commodities. 

Hops  require  more  labor  than  most 
fruits  ami  vegetables.  The  Director  of 
the  Oregon  Department  of  Agriculture 
advises  us  that  a  hop  farm  is  a  very 
labor  intensive  operation.  The  planting 
requires  hand  labor  Typically,  labor  is 
required  to  twine  the  young  plant,  weed, 
train,  and  harvest  the  hops.  Labor  is 
required  to  provide  about  36  inches  of 
irrigation  in  a  normal  year.  Tlie  harvest 
period  had  a  span  of  only  20-25  days. 
The  vines  are  pulled  down  and  loaded 
into  trailers  to  carry  them  to  the  picker, 
which  is  usually  located  at  a  central 
location  on  the  farm.  Each  picker 
requires  a  crew  of  eight  to  operate.  The 
training  of  the  vines  and  the  harvesting 
must  be  done  during  a  short 
unpredictable  span  of  time  depending 
upon  weather  and  other  growing 
conditions.  It  is  clear  that  the  field  work 
is  seasonal  and  subject  to  critical  and 
unpredictable  labor  demands  and. 
therefore,  workers  engaged  in  seasonal 
field  work  in  hop  production  and 
harvesting  are  performing  seasonal 
agricultural  services. 

Horticultural  specialties,  frequently 
called  nursery  products,  involves 
seasonal  and  labor  intensive  field  work 
including  seed  preparation  and  sowing, 
making  of  cuttings,  pruning,  staking, 
tying  trees  and  vines,  potting  of  rooted 
cuttings,  and  grafting  and  budding. 
These  activities  are  highly  subject  to 
unpredictable  weather  influences.  Thus, 
we  have  determined  that  they  are  other 
perishable  commodities.  This 
determination  is  consistent  with  the 
expression  of  congressional  intent  in  the 
report  of  the  House  Committee  on  the 
Judiciary  of  July  16, 1986. 

Spanish  reed  (arundo  donax)  is  used 
to  make  reeds  for  musical  instruments.  It 
is  grown  along  25  miles  of  ditchbanks 
and  must  be  individually  selected  for 
size  and  hand  harvested  during  a  three 
week  penod  each  year  Harvesting  at  an 
exact  maturity  is  critical  to  this  industry 
and  the  maturity  date  will  vary  over  a 
period  of  six  weeks  from  year  to  year. 
Thus,  the  timing  of  the  harvest  is  both 
critical  and  unpredictable  and  workers 
engaged  in  Spanish  reed  production  and 
harvestmg  are  performing  "seasonal 
agricultural  services". 

A  few  commenters  questioned  the 
inclusion  of  tobacco  as  a  perishable 
commodity.  Tobacco  is  grown  much  like 
a  vegetable  except  that  the  plant  is  live 


transplanted,  and  must  be  trained  to  a 
single  stalk  by  "suckenng"  (removing 
unwanted  shoots)  and  "topping" 
(remnying  unwanted  flowers).  Tobacco 
leaves  mature  at  different  times  so  that 
selective  harvesting  must  be  practiced 
at  approximately  ten  day  intervals. 
When  the  leaves  are  mature  and  ready 
for  harvest,  there  is  a  short  period  of 
about  three  days  when  they  should  be 
harvested.  Approximately  160  and  230 
man-hours/acre/year  are  required  for 
flue-cured  and  hurley  tobaccos, 
respectively.  The  timing  of  the  harvest  is 
quite  critical.  Tobacco  is  produced  as  a 
result  of  seasonal  field  work,  has  critical 
and  unpredictable  labor  demands,  and 
meets  the  criteria  established  for  other 
perishable  commodities. 

Animal  aquacultural  products,  birds, 
dairy  products,  earthworms,  feed  lots, 
fish  including  oysters  and  shellfish,  fur 
bearing  animals  and  rabbits,  game  birds, 
honey,  horses  and  other  equines. 
livestock  of  all  kinds  including  animal 
specialities,  poultry  and  poultry 
products,  sheep  shearing,  turkey 
hatching  eggs,  wildlife,  and  wool  do  not 
meet  the  statutory  description  of 
applicable  field  work  relating  to 
planting,  cultural  practices,  cultivation, 
growing  and  harvesting;  nor  are  they 
crops  as  that  term  was  used  in 
congressional  reports  and  debate.  Some 
of  these  commodities,  particularly  game 
birds  and  turkey  hatching  eggs,  may 
well  be  s'lbject  to  critical  and 
unpredictable  labor  demands  to  an 
extent  equal  to  or  greater  than  most 
fruits  and  vegetables.  However,  the  Act 
requires  that  other  perishable 
commodities  must  be  produced  as  a 
result  of  seasonal  field  work.  The 
experiencing  of  critical  and 
unpredictable  labor  demands  is 
irrelevant  if  this  threshold  established 
by  the  Act  is  not  met.  Accordingly,  for 
these  reasons,  we  have  determined  that 
these  commodities  are  not  perishable 
commodities. 

Cotton,  as  well  as  hay  and  other 
forage  and  silage  are  not  fruits  or 
vegetables,  but  they  are  produced  by 
seasonal  field  work.  However,  the  labor 
requirements  for  these  crops  have  been 
met  largely  by  the  use  of  herbicides  and 
mechanization.  As  a  result,  these 
commodities  do  not  meet  the  criteria  of 
critical  and  unpredictable  labor 
demands.  Therefore,  we  believe  that 
these  commodities  are  excluded 
properly  from  the  definition  of  other 
penshable  commodities.  While  soybean 
was  excluded  in  the  proposed  rule  from 
the  coverage  of  other  perishable 
commodities,  the  proper  basis  for  not 
treating  soybean  as  an  other  perishable 


commodity  is  that  soybean  fits  within 
the  botanical  definition  of  "fruit." 

About  150  commenters  urged  the 
inclusion  of  sod  and  turfgrass  as  an 
"other  perishable  commodity"  or  as  a 
"horticultural  specialty".  Many  of  these 
commenters  stated  that  sod  required 
"Multi-years  to  reach  maturity"  and  "it 
is  not  always  mature  within  a  single 
growing  season",  which  indicates  that 
the  commodity  is  not  "seasonal".  Many 
other  commenters  wrote:  "Within 
reasonable  limits,  the  seasonal  nature  of 
labor  requirements  are  quite 
predictable.  Based  upon  past 
experience,  we  can  forecast  our  labor 
requirements  both  in  terms  of  dates  and 
number  of  workers".  This  statement  by 
sod  producers  from  various  regions, 
indicates  that  sod  fails  to  meet  the 
criteria  for  critical  and  unpredictable 
labor  demands.  Accordingly,  we  have 
not  included  sod  and  turfgrass  as  an 
"other  perishable  commodity"  or  as  a 
"horticultural  specialty". 

Sugar  cane  is  a  perennial  grass,  not  a 
fruit  or  vegetable,  which  is  normally 
harvested  between  one  to  two  years  of 
growth.  It  is  mature  during  most  of  this 
period.  The  timing  of  the  harvest  is  not 
critical,  but  is  scheduled  over  a  period  of 
several  months  for  the  efficient 
operation  of  the  processing  mill.  On 
occasion,  sugar  cane  has  not  been 
harvested  during  the  current  season  and 
has  been  carried  over  to  be  harvested 
the  following  year.  Harvest  dates  are 
quite  predictable  and  may  be  scheduled 
several  months  in  advance.  Within  the 
context  of  the  Act,  from  planting  to 
harvesting,  sugar  cane  does  not  have  the 
critical  and  unpredictable  labor  demand 
concerning  its  production  as  do  fruits 
and  vegetables,  and  other  perishable 
commodities. 

Some  commenters  have  cited  Wirtz  v. 
Osceola  Farms  Company  and  Mane/a  v. 
Waialua  Agricultural  Company  as  an 
adjudication  that  sugar  cane  is  a 
perishable  commodity.  It  is  true  that  in 
these  cases  the  courts  noted  the 
penshabili'y  of  sugar  cane,  but  only 
after  being  harvested.  These  cases  were 
interpreting  a  different  statute.  Within 
the  context  of  the  Act.  these  cases  are 
inapposite.  The  legislative  history  of  the 
Act  evinces  a  congressional  intent  that 
while  seasonal  agricultural  services  may 
cover  activities  that  are  subsequent  to, 
but  an  integral  part  of  harvesting,  the 
perishability  of  the  commodities  are  to 
be  considered  up  to  the  point  of 
harvesting. 

Sugar  cane,  like  all  plant  crops,  will 
die  or  "perish"  when  cut  from  its  roots. 
Cultivation  is  the  primary  means  by 
which  weeds  are  killed  on  farms.  If  that 
standard  were  to  be  used  to  determine 
perishability  under  the-AcLjall  crops 


would  be  considered  perishable  and 
thus  defeat  congressional  intent  to  limit 
the  eligibility  of  commodities  to  certain 
standards.  Since  the  timing  of  the 
harvest  of  sugar  cane  is  completely 
under  the  control  of  the  farmer,  and 
sugar  cane  would  not  perish  if  not  cut 
down,  we  find  that  it  does  not  meet  the 
criteria  of  being  subject  to  critical  and 
unpredictable  labor  demands.  Thus, 
sugar  cane  has  not  been  included  as  a 
perishable  commodity. 

According  to  several  commenters,  the 
inclusion  of  sugar  cane  as  an  "other 
perishable  commodity"  is  required  by 
the  legislative  history  of  the  Act.  This 
view  is  incorrect.  The  only  reference  to 
sugar  cane  in  the  legislative  history  was 
made  by  Senator  Wilson,  who 
introduced  the  definition  of  "Seasonal 
Agricultiu-al  Services"  in  the  Senate,  and 
used  sugar  cane  as  an  example  of  a 
commodity  which  was  not  a  perishable 
commodity.  (CR  9/12/86  P-11323). 

Seven  comments  were  received  urging 
the  inclusion  of  certain  seed  crops  as 
perishable  commodities  meeting  the 
requirements  of  the  law.  Some  of  the 
seed  crops  urged  for  inclusion  were 
Kleingrass,  rhodesgrass.  green  panic, 
beet,  cabbage,  carrot,  collard.  kale, 
mustard,  radish,  rutabaga,  spinach, 
turnip,  and  alfalfa.  None  of  the 
comments  was  so  specific  or  informative 
as  to  present  a  convincing  case  that  any 
of  these  seed  crops  meet  the  standards 
for  criticality  and  unpredictability  which 
we  have  deemed  necessary  to  measure 
the  inclusion  or  exclusion  of  any 
commodity  as  perishable.  Therefore,  no 
change  has  been  made  in  the  regulation 
with  respect  to  the  inclusion  of  seed 
crops.  ' 

Section  ld.9    Vegetables. 

One  commenter  suggested  that  the 
definition  of  vegetables  should  be 
limited  to  perishable  crops  only  in 
conformity  with  "other  perishable 
commodities."  We  do  not  agree.  The 
word  perishable  is  a  modifier  of 
commodities,  rather  than  of  fruits  and 
vegetables.  The  unambiguous  language 
of  the  statute  requires  the  inclusion  of 
"fruits  and  vegetables  of  every  kind", 
meaning  fruits  and  vegetables  without 
exception.  * 

Good  Cause 

Section  553  of  Title  5  of  the  United 
States  Code  requires  generally  that  a 
rule  be  published  not  less  than  30  days 
before  the  effective  date  of  the  rule.  5 
U.S.C.  553(d).  An  exception  to  this 
general  rule  exists  if  good  cause  for 
foregoing  this  requirement  is  found  and 
published  with  the  rule.  6  U.S.C. 
553(d)(3). 


Section  210  of  the  Immigration  and 
Naturalization  Act  as  added  by  section 
302(a)  of  the  Act  establishes  June  1, 
1987,  as  the  first  day  that  an  alien  may 
apply  as  a  special  agricultural  worker 
for  adjustment  of  status  to  that  of 
temporary  resident.  The  INS  will 
determine  the  eligibility  of  an  apphcant 
for  temporary  resident  status  as  a 
special  agricultural  worker.  On  May  1. 
1987,  INS  published  regulations 
establishing  procedures  for  the 
adjustment  of  status  of  a  special 
agricultxiral  worker  to  that  of  temporary 
resident,  and  ultimately  to  that  of  a 
permanent  resident.  (52  FR  16195).  The 
INS  regulations  provide  for  an 
immediate  determination  regarding  the 
status  of  an  alien  who  has  applied  for  an 
adjustment  of  status  as  a  special 
agricultural  worker  on  the  day  that  an 
application  is  filed. 

In  order  to  make  final  determinations 
beginning  June  1, 1987,  it  is  necessary 
that  the  INS  know  which  fruits, 
vegetables,  and  other  perishable 
commodities  are  to  be  included  within 
the  definition  of  seasonal  agricultural 
services.  The  Act  requires,  and  INS  must 
rely  upon,  a  rule  supplied  by  the 
Secretary  of  AgricuJtxire  for  such 
definitions.  Without  a  complete 
definition  of  seasonal  agricultural  , 

servTces  on  June  1,  1987,  all 
determinations  regarding  status  would 
be  tentative,  subject  to  change  at  a  later 
date,  and  could  prejudice  the  rights  of 
the  individuals  involved. 

In  addition,  we  note  that  the  INS  has 
apprehended  some  aliens  since 
November  6. 1986,  the  date  of  enactment 
of  the  Act  who  may  be  eligible  to  apply 
as  special  agncultural  worke"^  for  an 
adjustment  of  status  to  that  of 
temporary  resident.  Section  210(dJ  of  the 
Immigration  and  Naturalization  Act 
provides  a  temporary  stay  of  exclusion 
or  deportation  for  apprehended  aliens, 
and  allows  them  30  days  from  the  first 
day  that  the  application  period  begins  to 
complete  an  application  for  adjustment 
of  status. 

The  apprehended  aliens  would  have 
until  June  30, 1987,  to  complete  an 
apphcation;  but  without  a  rule  for  INS  to 
make  a  final  determination,  these  ahens 
could  be  excluded  or  deported,  although 
subsequently  determined  to  be  eligible 
and  readmitted  to  the  United  States  as 
temporary  residents.  A  rule  effective 
June  1, 1987.  could  save  the  INS 
expenses  associated  wnth  the  detention 
and  deportation  of  apprehended  aliens 
who  are  eligible  as  special  agricultural 
workers  to  have  their  status  adjusted  to 
that  of  temporary  residents.  Also,  due 
process  rights  of  the  apprehended  aliens 
are  better  preserved  by  a  prompt 
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determination  of  adjustment  status  by 
the  INS. 

We  believe  that  these  reasons 
constitute  gixxi  cause  to  make  this  rule 
effective  in  lesa  than  30  days  after  its 
publication.  I'his  rule  should  become 
effective  on  the  first  day  th*l  aliens  may 
apply  for  an  adiustment  of  status  so  that 
INS  can  detemnne  whether  to  adjust  the 
status  or  to  stay  an  exclusion  or 
deportation.  Therefore,  this  rule  shall 
become  effective  June  1. 1987. 

USDA  has  reviewed  this  rule  in 
accordance  with  Executive  Ordor  No. 
12291  and  has  determined  that  it  is  not  a 
major  rule. 
List  of  Subjects  in  7  CFR  Part  id 

Immigration.  Rural  labor. 

1   In  7  CFR  a  new  Part  Id  •Rural 
Labot^-lmmigration  Reform  and  Control 
Act  of  1986— Definitions"  is  added  after 
Part  Ic  to  read  as  follows; 

PART  Id— RURAL  LABOR-* 
IMMIGRATION  REFORM  AND 
CONTROL  ACT  Of  19»6— 
DERNmONS 

Sk. 

Id.l     Scope. 

ld.2     A«ricullural  lands. 

ld.3    Critical  and  unpredKtable  labor 

demands.  I 

1d.4     Field  work.  | 

idJ     Fruits. 

Id  e    Horticultural  specialties. 
Id. 7     Other  pf'nohable  commodities. 
Id.S    Seasonal. 

Id. 9    Seasonal  agncultural  servicea. 
Id.lO    Vegetables. 

Authority:  8  U.SC.  llBtt 

}  ld.1     Scop*. 

The  following  definitions  are 
applicable  only  to  the  Immigration 
Control  and  Reform  Act  of  1966,  Pub.  L 
No.  99-603.  and  are  published  to  fulfill 
the  Secretary  8  responsibdities  under 
that  Act  I 

§  1d.J    Agrtcuttural  taoda. 

•Agncultural  lands"  means  any  land, 
cave,  or  structure,  except  packinghouses 
or  canneries,  used  for  the  purpose  of 
performing  field  work. 

}  ld.3     CrntCMl  and  unpr»<Jtctab*a  l»boc 
damanda. 

'"Critical  and  unpredictable  labor 
demands"  means  that  the  period  during 
which  field  work  is  to  be  initiated 
cannot  be  predicted  with  any  certainty 
60  days  in  advance  of  need. 

§  ad.4    FMd  wortL 

"Field  work^'  means  any  employment 
performed  on  agncultural  laniis  for  the 
purpose  of  pointing,  cultural  practices, 
cultivating,  growing,  harvesting,  drying, 
processing,  or  packing  any  fruits. 


vegetables,  or  other  perishable 
commoditiea.  Theae  actrvitiea  have  to  be 
^lerformed  on  agncultural  land  in  order 
to  produce  fruits,  vegetables,  and  other 
penshable  oommodiuea,  as  opposed  to 
those  activities  that  occur  in  a 
processing  plant  or  packinghouae  not  on 
agncultural  lands.  Thu*.  the  drying, 
processing,  or  packing  of  fruits, 
vegetables,  and  other  perishable 
commodities  m  the  field  and  the  'on  the 
field  '  loading  of  transportation  vehicles 
are  included.  Operations  using  a 
machine,  such  as  a  picker  or  a  tractor,  to 
perform  theae  activities  on  agncultural 
land  are  included  Supervising  any  of 
these  activiUes  shall  be  considered 
performing  the  activities. 

51d,5     Fnjtt*. 

'Fruits  '  means  the  human  edible  parts 
of  plants  which  consist  of  the  mature 
ovanes  and  fused  other  parts  or 
structures,  which  develop  from  flowers 
or  inflorescence. 

}  1d.S    HorOcuttural  apMMttM. 

"Horticultural  specialties"  means  field 
grovm.  containenzed,  and  greenhouse 
produced  nursery  crops  which  include 
juvenile  trees,  shrubs,  seedlings, 
budding,  grafting  and  understock,  fruit 
and  nut  trees,  fniit  plants,  vines,  ground 
covers,  foliage  and  potted  plants,  cut 
flowers,  herbaceous  annuals,  biennials 
and  perennials,  bulbs,  corms,  and 
tubers. 

{  td.7    Othar  partahabta  commodltiM 

•(IthiT  perishable  commodities- 
means  those  commo<iities  which  do  not 
meet  the  definition  of  fruits  or 
vegftables,  that  are  produced  as  a  result 
of  seasonal  field  work,  and  have  critical 
and  unpredictable  labor  denuinds.  This 
is  limited  to  Chnstmas  frees,  cut 
flowers,  herbs,  hops,  horticultural 
specialties.  Spanish  ree<ls  (arundo 
donax),  spices,  sugar  beets,  and  tobacco. 
This  is  an  exclusive  list,  and  anything 
not  listed  is  excluded.  Examples  of 
commodities  that  are  not  included  as 
perishable  commodities  are  nnimal 
aquacultural  products,  birds,  cotton, 
dairy  products,  earthworms,  fish 
including  oysters  and  shellfish,  forest 
products,  fur  beanng  animals  and 
rabbits,  hay  and  other  forage  and  silage, 
honey,  horses  and  other  equmes. 
livestock  of  all  kinds  including  animal 
specialties,  ponltry  and  poultry 
products,  sod,  sugar  cane,  wildlife,  and 
wool. 

i  ld.S     Scaaooal. 

'Seasonal"  means  the  employment 
pertains  to  or  is  of  the  kind  performed 
exclusively  at  certam  sea.sons  or  periods 
of  the  year.  A  worker  who  moves  from 


one  seasonal  activity  to  another,  while 
employed  in  agriculture  or  performing 
agncultural  labor,  is  employed  on  a 
.seasonal  basis  even  though  he  or  she 
may  continue  to  be  employed  during  the 
year. 

i  td.t    Saaaoni  agrteultural  a«rvtcM. 

Seasonal  agricultural  aervicea ' 
means  the  performance  of  field  work 
related  to  planting,  cultural  practices, 
cultivatmg.  growing,  and  harvesUng  of 
fnuts  and  vegetables  of  every  kind  and 
other  penshable  commodities. 

S  ld.10    Vag«t»MM. 

"Vegetables  "  means  the  human  edible 
leaves,  stems,  roots,  or  tubers  of 
herbaceous  plants. 

Done  at  Washington,  DC.  this  27th  day  of 
Mrty 1987 
Richard  E,  L>tik, 
Secretary  of  Agriculture. 
[FR  Doc  87-12403  Filed  5-29-87;  8:45  ami 
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Food  and  Nutrition  Service 
7  CFR  P»rt»  272  and  273 

[Amdt  No.  2931 

Food  Stamp  Program;  Higher 
Education  Am«ndm«nt«  of  19ft6 

AQENCr.  Food  and  Nutrition  Service, 

USDA. 

ACTION:  Interim  rule. 


summary:  This  action  amends  Food 
Stamp  Program  regulations  to  address  a 
provision  of  the  Higher  Education 
Amendments  of  1988  which  amended 
the  Higher  Education  Act  of  1965.  That 
Act  now  prohibits  counting  certain 
Federal  educational  assistance  when 
determining  the  eligibility  of  students  for 
benfits  under  any  other  federally  funded 
program.  This  action  provides  specific 
requirements  for  applying  the  provision 
of  the  Higher  Education  Act  for  Food 
Stamp  Program  purposes.  This  action 
also  includes  a  technical  amendment  to 
correct  an  error  which  appeared  in  a 
final  rule  published  April  13, 1987, 
entitled  "Food  Stamp  Program: 
Community  Mental  Health  Centers, 
Credit  Unions  and  Farm  Self- 
Employment  Losses. 
DATES:  This  action  is  effective 
retroactive  to  October  17,  1986  and  must 
be  implemented  by  State  agencies 
immediately.  Comments  must  be 
received  on  or  before  July  31, 1987  to  be 
assured  of  consideration. 
ADOHESS:  Comments  should  be 
submitted  to  Bruce  Clutter.  Chief. 
Eligibility  and  Momtonng  Branch. 


Program  Development  Division,  Family 
Nutrition  Program,  Food  and  Nutrition 
Service,  USDA,  3101  Park  Center  Drive, 
Alexandna. Virginia  22302.  All  written 
comments  shall  be  open  to  public 
inspection  at  the  office  of  the  Food  and 
Nurtition  Service  during  regular 
business  hours  (8:30  a,m.  to  5:00  pjn., 
Monday  through  Friday)  at  3101  Park 
Center  Drive,  Alexandria,  Virginia, 
Room  708. 
FOR  FURTHER  INFORMATION  CONTACT: 

Questions  regarding  this  rulemaking 

should  be  addressed  to  Judith  M, 

Seymour,  Supervisor,  Certification 

Rulemakinng  Section  at  the  above 

address  or  by  telephone  at  (703)  756- 

3429. 

SUPPLEMENTARY  INFORMATION: 

Classification 

Executive  Order  12291 

This  final  action  has  been  reviewed 
under  Executive  Order  12291  and 
Secretary's  Memorandum  No.  1512-1. 
The  Department  has  classified  this 
action  as  nonmajor.  The  annual  effec*  of 
this  action  on  the  economy  will  be  less 
than  $100  million.  This  final  action  will 
have  no  effect  on  costs  or  prices. 
Competition,  employment  investment, 
productivity,  and  innovation  will  remain 
unaffected.  There  will  be  no  effect  on 
the  competition  of  United  States-based 
enterprises  with  foreign-based 
enterprises. 

Executive  Order  12372 

The  Food  Stamp  Program  is  listed  in 
the  catalog  of  Federal  Domestic 
Assistance  under  No.  10.551.  For  the 
reasons  set  forth  in  the  Final  rule  and 
related  Notice  to  7  CFR  Part  3015, 
Subpart  V  (48  FR  29115,  June  24, 1983). 
this  Program  is  excluded  from  the  scope 
of  Executive  Order  12372  which  requires 
intergovernmental  consultation  with 
State  and  local  officials. 

Regulatory  Flexibility  Act 

This  action  has  been  reviewed  with 
regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act  of  1980  (Pub. 
L.  96-3.^4,  94  Stat.  1164.  September  19, 
1980).  S.  Anna  Kondratas,  Acting 
Administrator  of  the  Food  and  Nurtition 
Service,  has  certified  that  this  rule  does 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  State  welfare  agencies  are 
affected  to  the  extent  that  they  must 
implenent  the  provisions  described  in 
this  action.  Potentially  eligible  and 
currently  participating  households  are 
affected  to  the  extent  that  they  contain 
student  members  receiving  Title  IV 
funds  under  the  Higher  Education  Act. 
Some  currently  ineligible  households 


may  become  eligible  for  program 
benefits.  Other  households  could  receive 
increased  benefits. 

Interim  Rule 

S.  Anna  Kondratas,  Acting 
Administrator  for  the  Food  and 
Nutrition  Service  (FNS),  has  determined, 
pursuant  to  5  U.S.C.  553,  that  public 
comment  on  this  rulemaking  prior  to 
implementation  is  impracticable  and 
contrary  to  the  public  interest.  This  rule 
is  effective  retroactive  to  October  17, 
1986  because  Pub.  L  99-498  specifically 
provides  that  section  406  of  that  law 
(which  contains  new  sections  479B, 
472(1)  and  471(2)  of  the  Higher 
Education  Act)  was  effective  on  the  date 
the  law  was  enacted,  October  17, 1986. 
Food  Stamp  Program  (FSP) 
administrators  could  not  waif  for 
specific  Departmental  regulations  before 
applying  this  statutory  mandate  for  FSP 
purposes.  The  additional  specific 
requirements  contained  in  this  rule  for 
applying  the  statutory  mandate  of 
section  406  of  Pub.  L  99-498  for  FSP 
purposes  must  also  be  effective 
retroactive  to  October  17, 1986  to  ensure 
fair  and  equitable  treatment  of  the 
affected  public  FSP  administrators. 

Paperwork  Reduction  Act 

Information  collection  requirements 
for  documentating  verification  of  entries 
on  FSP  appiicauons  are  approved  under 
OMB  No.  0584-0064.  This  action  does 
not  alter  the  methodologies  used  to 
determine  the  burden  estimates 
currently  approved  for  OMB  No.  0584- 
0064. 

Background 

Federal  Educational  Assistance — 
273.8(e)(ll)  and  273.9(c)(10) 

Until  the  amendment  made  by  Pub.  L 
99-498  were  enacted  on  October  17, 
1986,  the  Food  Stamp  Act  alone 
governed  the  treatment  of  Federal 
educational  assistance  for  Food  Stamp 
Program  purposes.  The  Food  Stamp  Act 
did  not  permit  an  income  exclusion  for 
Federal  educational  assistance  provided 
for  expenses  other  than  tuition  and 
mandatory  school  fees  and  to  the  extent 
that  any  loan  included  any  origination 
fees  and  insurance  premiums.  Section 
479B  of  the  Higher  Education  Act 
(amended  by  Pub.  L  99-498)  supersedes 
the  Food  Stamp  Act  with  regard  to  the 
treatment  of  certain  Federal  educational 
assistance  funded  under  Title  IV  of  the 
Higher  Education  Act.  Section  479B 
provides  that: 

No  portion  of  any  student  financial 
assistance  received  by  an  individual  from 
any  program  funded  in  whole  or  part  under 
title  IV  of  this  act  which  la  used  by  that 


individual  for  costs  described  in  section 
472(1)  and  (2)  of  this  title,  shall  be  considered 
as  income  or  resources  when  determining 
eligibility  for  assistance  under  any  other 
program  funded  in  whole  or  part  with  Federal 
funds. 

The  Pell  Grant  Program,  the 
Supplemental  Educational  Opportunity 
Grant  (SEOG)  Program,  the  State 
Student  Incentive  Grant  (SSIG)  Program, 
the  National  Direct  Student  Loan 
(NDSL)  Program,  the  PLUS  Program,  the 
College  Work  Study  Program,  and  the 
Byrd  Honor  Scholarship  programs  are 
among  the  programs  funded  under  Title 
rv  of  the  Higher  Educabon  Act.  The 
specific  costs  governed  by  the  exclusion 
under  sections  472(1)  and  (2)  of  the  Act 
are: 

(1)  tuition  and  fees  normally  assessed  a 
student  carrying  the  same  academic 
workload  as  determined  by  the  institution, 
and  including  costs  for  rental  or  purchase  of 
any  equipment,  materials,  or  supplies 
required  of  all  students  in  the  same  course  of 
study; 

(2)  an  allowance  for  books,  supplies, 
transportation,  and  miscellaneous  personal 
expenses  for  e  student  attending  the 
institution  on  at  least  a  half-time  basis,  as      \ 
determmed  by  the  insUtution; 

In  defining  "cost  of  attendance",  the 
new  section  of  the  Higher  Education  Act 
sets  forth  specific  categories  of 
educational  costs  including  those 
described  in  section  472(1)  and  (2). 
Section  472  lists  seven  other  categories 
of  costs  including  room  and  board 
(472(3))  and  dependent  care  expenses 
(472(7)).  Since  the  exclusionary 
provision  of  section  479(B)  apphes,  by 
its  terms,  only  to  costs  described  in 
section  472(1)  and  (2),  this  rule  makes  it 
clear  that  the  treatment  of  other  costs 
such  as  room  and  board  and  dependent 
care  expenses  fo*  FSP  purposes  remains 
unaffected. 

It  is  the  responsibility  of  this 
Department  to  ensure  that  any  statutory 
amendment  which  affects  the  Food 
Stamp  Program  (FSP)  is  implemented  in 
a  manner  consistent  with  the 
requirement  of  the  Food  Stamp  Act  to 
establish  uniform  national  standards  of 
eligibility. 

In  light  of  this  requirement,  the 
Department  has  determined  that  more 
specific  guidance  is  necessitated  for 
applying  the  provisions  of  Pub.  L  99-498 
fo  ensure  that  only  the  specific  costs 
outlined  in  section  472(1)  and  472(2)  of 
the  Act  are  excluded  when  determmuig 
FSP  eligibility  and  benefit  levels  for 
affected  student  households. 

Income  Exclusion— Tuition  and  Fees 

Regarding  the  specific  costs  described 
in  section  472(1)  of  the  Higher  Education 
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Act.  the  statute  provides  and  income 
exclusion  for  assistance  funded  under 
Title  IV  of  the  Higher  tklucation  Act  for 
tuition  and  fees  nonnally  assessed 
students  carryinj^  the  same  academic 
workload,  including  the  cost  of  rental  or 
purchase  of  any  equipment,  materials  or 
supplies  required  of  all  students  in  the 
same  course  of  study.  Current 
regulations  at  7  CFR  273.9(c)13)  provide 
an  income  exclusion  for  Federal  and 
nonfederal  educational  assistance  used 
for  tuition  and  mandatory  school  fees  at 
institutions  of  post  secondary  education. 
Generally,  mandatory  school  fees  are 
defined  as  those  charged  uniformly  to 
all  students  or  all  students  in  the  same 
course  of  study.  This  definition  would 
include  the  cost  of  rental  or  purchase  of 
equipment,  materials  or  supplies  of 
students  in  the  same  course  of  study. 
The  Department  believes  that  this 
definition  of  mandatory  school  fees  is 
consistent  with  the  intent  of  Pub.  L.  99- 
498  to  exclude  "fees  normally  assessed 
a  student  carrying  the  same  academic 
workload,  including  the  cost  for  rental 
or  purchase  of  any  equipment,  materials 
or  supplies  required  of  all  students  in 
the  same  course  of  study."  Therefore, 
the  Department  is  adopting,  by 
regulatory  reference,  the  current 
definition  of  mandatory  school  fees  as 
the  definition  of  "fees"  contained  in 
section  472(1  T  of  the  Higher  Education 
Act.  The  current  regulatory  section  at  7 
CFR  2739(c)(10)  addresses  income 
exclusions  required  by  other  Federal 
statutes.  Accordingly,  this  action 
amends  7  CFR  2739(l(cKlO)  to  add  a  new 
provision  which  excludes,  as  income, 
assistance  provided  by  a  program 
funded  in  whole  or  in  part  under  Title  IV 
of  the  Higher  Education  Act  for  tuition 
and  mandatory  school  fees  (as  defined 
at  7  CFR  273.9(c)(3)). 

Income  Exclusion— Other  Expenses 

Current  regulations  at  7  CFR 
273.9(c)(5)  prohibit  an  exclusion  for 
Federal  assistance  to  cover  specific 
educational  expenses  such  as  routine 
books,  supplies  or  transportation. 
However,  the  amendments  made  by 
Pub.  L  99-498  p;ovide  an  income 
exclusion  for  assistance  funded  under 
Title  IV  of  the  Higher  Education  Act  for 
books,  supplies,  transportation  and 
miscellaneous  personal  expenses  for  a 
student  attending  the  institution  on  at 
least  a  half  time  basis,  as  determined  by 
the  institution.  Accordingly,  this  action 
amends  FSP  rcRulations  to  add  a  new 
provision  at  7  Cre  273.91c)(10)  that 
excludes,  as  income,  assistance 
provided  by  a  program  funded  in  whole 
or  in  part  under  Title  FV  of  the  Higher 
Education  Act  for  books,  supplies, 
transportation  and  misceilaneous 


personal  expt;n»es  for  students 
attending  school  on  at  least  a  half  time 
basis  (as  determined  by  the  institution). 

Verification 

Assistance  for  the  cost  of  tuition, 
mandatory  school  fees,  books,  supplies 
transportation  and  miscellaneous 
personal  expenses  described  in  this 
action  are  the  only  costs  that  may  be 
considered  fur  exclusion  under  the 
provisions  of  Pub.  L.  99-^98.  Expenses 
for  room,  board  and/or  dependent  care 
are  not  excludible  under  the 
amendments  made  by  Pub.  L  99-498.  In 
order  to  ensure  that  only  allowable 
expenses  are  excluded,  this  action 
established  certain  verification 
requirements. 

The  Department  issued  a 
memorandum  on  December  11.  1986. 
requiring  all  regional  offices  of  the  Food 
and  Nutrition  to  inform  their  respective 
State  agencies  that  they  should  not  wait 
for  specific  FSP  regulations  to 
implement  the  provisions  of  Pub.  L.  99- 
498.  Those  State  agencies  which  have 
implemented  the  amendments  made  by 
Pub.  L  99-498  have  established 
verification  procedures  which  require 
that  the  educational  institution 
specifically  earmark  educational 
assistance  as  provided  for  the 
excludible  costs  covered  by  the  statute. 
It  has  come  to  the  Department's 
attention  that  such  "earmarking"  policy 
has  been  difficult  to  administer.  It  has 
been  reported,  for  instance,  that  some 
institutions  cannot  or  will  not  earmark 
the  assistance.  Others  are  earmarking 
the  assistance  in  such  a  manner  that  the 
State  agency  cannot  sufficiently  idenitfy 
excludible  amounts.  Thus,  additional 
burden  is  placed  on  the  State  agency 
and  client  alike  to  substantiate  amounts 
claimed  for  the  purpose  of  an  income 
exclusion  under  Pub.  L.  99-498. 

Based  on  these  reported  instances,  the 
Department  has  determined  that  the 
only  feasible  means  of  ensuring 
compliance  with  the  statutory  mandate 
is  to  place  the  burden  of  verification  on 
the  student.  However,  the  Department 
does  not  intend  that  State  agencies 
require  students  to  present  identifiable 
icceipts  for  each  and  every  excludible 
expense.  The  State  agency  can  accept 
other  forms  of  verification.  For  example, 
a  studt-nt  who  uses  public 
transportation  to  and  from  school  would 
probably  not  have  receipts  to 
substantiate  transportation  expenses.  In 
this  case,  an  exclusion  can  still  be 
granted  for  daily  commuting  costs  based 
on  public  transportation  rate  charts, 
rather  than  a  specific  receipt. 
Accordingly,  this  action  amends  FSP 
regulations  to  add  a  new  provision  at  7 
era  273.9(c)(10)  to  require  the  State 


agency  to  venfy  all  factors  affe.:ting  this 
provision.  The  student  shall  be 
responsible  for  providing  information  to 
the  State  agency  to  document  that  the 
assistance  he/she  receives  is  from  a 
program  funded,  in  whole  or  in  part. 
under  Title  IV  of  the  Higher  Education 
Act  and  that  the  msUtution  the  student 
is  attending  considers  the  student  to  be 
attending  on  at  least  a  half  time  basis. 
The  rule  also  provides  that  the  student 
is  responsible  for  providing  information 
to  document  amounts  claimed  for 
tuition,  mandatory  school  fees  (as 
defined  at  7  CVH  273.9(c)(3)).  books, 
supplies,  transportation  and 
miscellaneous  personal  expenses  (other 
than  room,  board  and/or  dependent 
care)  that  are  related  to  the  cost  of 
attendance  at  the  educational 
institution.  Expenses  claimed  for  room, 
board  and/or  dependent  care  are  not 
excludible  under  this  provision. 
Additionally,  the  rule  clanfics  that 
excludible  expenses  claimed  by  a 
student  cannot  exceed  the  value  of  the 
assistance  granted. 

The  nile  also  clanfies  that  the  term 
"institution"  for  the  purpose  of  this 
provTsion  shall  mean  an  institution  of 
post-secondary  education  as  defined  at 
7  CFR  273.9(c)(3).  It  is  the  Department's 
view  that  this  definition  is  consiotent 
with  congressional  intent  under  Pub.  L. 
99-498  and  provides  equal  treatment  of 
the  affected  public. 

This  action  further  provides  that,  until 
such  time  as  appropriate  venfication  is 
presented  to  the  State  agency,  the 
current  provisions  at  7  CFR 
273.9(c)(l)(iv),  (c)(3).  (c)(4)  and 
(c)|5)(u)(B)  shall  be  applied  when 
determining  the  income  of  student 
households.  The  current  regulatory 
provisions  are  also  amended  by  this 
action  to  clarify  the  application  of  these 
provisions  for  Federal  educational 
assistance  which  may  not  be  funded 
under  Title  IV  of  the  Higher  Education 
Act. 

Resource  Exclusion 

In  accordance  with  Pub.  L  99-498,  this 
action  amends  7  cra  273.9  to  add  a 
corresponding  resource  exclusion 
provision  for  education  assistance 
received  from  a  program  funded  in 
whole  or  in  part  under  Title  IV  of  the 
Higher  Education  Act 

Clarification — Student  Eligibility 

It  is  important  to  clanfy  that  under 
section  6(e)  of  the  Food  Stamp  Act  (7 
U.S.C.  2015(e))  and  current  regulations 
at  7  CFR  273.5  students  between  die 
ages  of  18  and  60.  physically  and 
mentally  fit,  and  enrolled  at  least  half- 
time  in  an  institution  of  higher 


education,  as  defined  at  7  CFR  271.2,  are 
ineligible  to  participate  in  the  Program, 
with  some  exceptions.  This  eligibility 
factor  is  not  affected  by  the  provisions 
of  Pub.  L  99-498.  The  provisions  of  Pub. 
L  99-498  are  applicable  only  for 
determining  the  income  and  resources  of 
student  households.  Therefore,  the 
pronsions  of  this  nile  clarify  that 
individuals  who  are  ineligible  under 
section  6(e)  of  the  Food  Stamp  Act  (i.e., 
because  of  their  student  status)  shall 
continue  to  be  ineligible. 

Implementation 

It  had  been  determined, 
in  consultation  with  the  Department  of 
Eucation  that  section  406  of  Pub.  L.  99- 
498  was  effective  on  the  date  the  law 
was  enacted.  October  17. 1986. 
Therefore,  State  welfare  agencies  were 
informed  that  they  could  not  wait  for 
specific  FSP  regulations  to  begin 
applying  the  provision  in  their  State  for 
FSP  purposes.  For  State  agencies  which 
have  already  implemented  Pub.  L  99- 
498,  this  action  requires  State  agencies 
to  convert  affected  cases  to  the  specific 
provisions  of  this  rule  at  the  household's 
request,  at  recertification,  or  when  the 
case  is  next  reviewed,  whichever  occurs 
first.  Restored  benefits  shall  be 
provided,  if  appropriate,  back  to  the 
date  of  application  or  October  17, 1986, 
whichever  is  later.  All  other  States  are 
to  implement  the  provisions  of  this 
action  on  the  date  of  publication  for  all 
new  applicants  and  provide  restored 
benefits,  if  appropriate,  back  to  October 
17, 1986.  Any  student  household  that 
applied  for  Program  benefits  from 
October  17, 1986  until  the  State 
implemented  this  rule  and  was  denied 
benefits  on  the  basis  of  income  or 
resources  which  should  have  been 
excluded  under  Pub.  L,  99-498  shall 
receive  restored  benefits  back  to 
October  17, 1986,  if  otherwise  eligible, 
and  if  the  household  requests  a  review 
of  its  case  or  the  State  otherwise 
becomes  aware  that  a  review  is  needed. 

We  recognize,  however,  that  this 
immediate  implementation  schedule 
causes  difficulties  for  quality  control 
reviews.  Quality  control  reviews  are 
conducted  m  accordance  with  the 
statute  and  the  regulations.  Once  Pub.  L. 
99-498  became  effective,  cu.-rent 
regulations  at  7  CFR  273.9(c)(10) 
required  States  to  implement  the  income 
exclusion  provision  of  Pub.  L.  99-496. 
That  section  requires  exclusion  of  any 
income  that  is  specifically  excluded  by 
any  other  Federal  statute  from 
consideraton  as  income  for  FSP 
purposes.  However,  at  the  same  time, 
current  regulations  at  7  CFR  273.9(c)(5) 
specifically  prohibited  an  income 
exclusion  for  the  type  of  expenses 


addressed  under  Pub.  L.  99-498. 
Although  regulations  were  being  drafted 
to  implement  the  provisions  of  Pub.  L 
^^^8  and  resolve  the  current 
regulatory  inconsistency,  State  agencies 
were  informed  (as  explained  earlier  in 
this  preamble)  that  the  provisions  of 
Pub.  L  99-498  were  effective  October  17, 

1986  and  that  States  should  not  wait  for 
specific  FSP  regulations  to  begin 
implementation.  As  a  result,  prior  to 
publication  of  this  regulation  there  was 
a  statute  in  effect  which  provided  for 
one  means  of  handing  educational 
assistance  and  a  regulation  in  effect 
which  required  a  totally  different  means 
of  handling  this  assistance.  Therefore, 
for  quality  control  purposes  only,  this 
action  provides  that  quality  control 
reviewers  shall  not  identify  variances 
resulting  solely  from  either 
implementation  or  non-implementation 
of  this  action  in  cases  witti  review  dates 
between  October  17. 1986  (the  date  of 
enactment  of  Pub.  L.  99-498)  and  August 
31. 1987. 

List  of  Subjects 
7  CFR  Part  272 

Alaska.  Civil  rights,  Food  stamps, 
Grant  programs-Social  programs. 
Reporting  and  recordkeeping 
requirements. 

7  CFR  Part  273 

Administrative  practice  and 
procedure.  Aliens,  Claims,  Food  stamp. 
Fraud,  Grant  programs-Social  programs. 
Penalties,  Reporting  and  recordkeeping 
requirements.  Social  security,  Students. 

Accordingly,  7  CFR  Paris  272  and  273 
are  amended  as  follows: 

1.  The  authority  citation  for  Parts  272 
and  273  continues  to  read  as  follows: 

Authority:  U.S.C.  2011-2029  ( 

PART  272— REQUIREMENTS  FOR 
PARTICIPATING  STATE  AGENCIES 

2.  In  FR  Doc.  87-8040,  appearing  at 
page  11811,  in  the  issue  of  April  13, 1987. 
correct  the  following  error: 

The  amendment  pubUshed  at  52  FR 
11814,  third  column.  April  13, 1987,  to 
add  a  new  paragraph  (g){86)  to  S  272.1 
contains  an  error.  "The  reference  to 
paragraph  "(86)"  contained  in 
amendatory  statement  no.  5  should  read 
"(87)"  and  the  regulatory  designation 
which  precedes  the  new  paragraph 
should  also  read  "(87)".  A  new- 
paragraph  (g)(86)  was  added  to  §  272.1 
by  a  previous  rulemaking.  The  April  13, 

1987  amendment  to  add  a  new 
paragraph  to  S  272.1(g)  is  intended  to 
follow  in  numerical  order  and  is  hereby 
corrected. 


3.  In  J  2/  2.1,  a  new  paragraph  (g)(89)  is 
added  in  numerical  order  to  read  as 
follows: 

§272.1    Gencraf  t»nns  and  cofxlltions. 

•  *  *  •  • 

(g)  Implementation.  ♦  •  • 

(89)  Amendment  No.  293.  The 
provisions  of  Amendment  No.  293  are 
effective  retroactively  to  October  17, 
1986  and  shall  be  implemented  as 
follows: 

(i)  State  agencies  shall  implement  the 
provisions  of  this  amendment  for  new 
applicant  households  which  apply  for 
program  benefits  on  or  after  June  1, 1987. 

(ii)  State  agencies  shall  convert  their 
affected  current  caseload  to  the 
provisions  of  this  amendment  at 
household  request,  at  recertification,  or 
when  the  case  is  next  reviewed, 
whichever  occurs  first  and  provide 
restored  benefits,  if  appropriate,  back  to 
the  date  of  application  of  October  17, 
1986,  whichever  occurred  later. 

(iii)  Any  affected  household  that 
applied  for  Program  benefits  from 
October  17, 1986  until  implementation  of 
this  rule  and  was  denied  benefits  is 
entitled  to  restored  benefits  back  to  the 
date  of  application  or  October  17, 1986, 
whichever  occurred  later,  if  the 
household: 

(A)  Is  otherwise  entitled  to  benefits, 
and 

(B)  Requests  a  review  of  its  case  or 
the  State  agency  otherwise  becomes 
aware  that  review  is  needed. 

(iv)  For  quality  control  (QC)  purposes 
only,  QC  shall  not  identify  variances 
resulting  solely  from  either 
implementation  or  nonimplementation 
of  the  provisions  of  this  amendment  fot 
cases  with  review  dates  between 
October  17, 1986  (the  date  of  enactment 
of  Pub.  L  99-498)  and  August  31. 1987. 

PART  273— CERTIFICATION  OF 
ELIGIBLE  HOUSEHOLDS 

4.  In  5  273.6,  a  new  paragraph 
{e)(ll)(xi)  18  added  to  read  as  follows: 

§  273.8    Re»ourc«  eligibUity  standards. 

(e)  Exclusions  from  resources.  •  *  * 

(11)  *  *  • 

(xi)  Financial  assistance  provided  by 
a  program  funded  in  whole  or  in  part 
undei  Title  IV  of  the  Higher  Education 
Act  in  accordance  with  Pub.  L  99-498. 
•         *        *        *         * 

4.  In  §  273.9:  a.  A  new  sentence  is 
added  to  the  end  of  paragraph  (c)(3). 

b.  The  second  sentence  of  paragraph 
(c)(4)  is  amended  by  remo\'ing  the  words 
"such  as,  but  not  limited  to  National 
Direct  Student  Loans  or  Guaranteed 
Student  Loans,"  and  a  new  sentence  is 
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added  after  the  second  sentence  in 
paragraph  (c)(4). 

c.  The  last  sentence  of  paragraph 
(c)(5)(ii)(B)  is  revised. 

d.  A  new  paragraph  (c)(10)(xi)  is 
added. 

The  additions  read  as  follows: 

}  273.9    Incotn*  and  deductions. 

t         »         »         p         * 

(c)  Income  exclusions.    *  *  * 

(3)  *  *  *  If  the  educational  assistance 
18  provided  by  a  program  funded  in 
whole  or  in  part  under  Title  IV  of  the 
Higher  Education  Act,  see  the  provisions 
of  paragraph  (c){10)(xi)  of  this  section 
for  determining  an  income  exclusion  for 
tuition  and  mandatory  school  fees. 

(4)  *   •   *  If  the  deferred  education 
loan  is  provided  by  a  program  funded  in 
whole  or  in  part  under  Title  IV  of  the 
Higher  Education  Act,  see  the  provisions 
of  paragraph  (c)(10)(xi)  of  this  section 
for  determining  an  income  exclusion  for 

portions  of  such  loan. 

•  •        •        •        • 

(5)  •   •   • 
(ii)  •   •   * 

(B)  *  *  *  This  provision  does  not 
apply  to  educational  assistance 
provided  by  a  program  funded  in  whole 
or  in  part  under  Title  IV  of  the  Higher 
Education  Act,  except  as  otherwise 
specified  under  paragraph  (c)(10)(xi)  of 

this  section. 

•  •         •         •        • 

(10)  *  •  * 

(xi)  Financial  assistance  (payments. 
loans,  reimbursements  or  allowances)  to 
students  determined  by  an  institution  of 
post-secondary  education  (as  defined  in 
paragraph  (c)(3)  of  this  section)  to  be 
attending  the  institution  on  at  least  a 
half  time  basis  and  who  are  determined 
to  be  eligible  to  participate  in  the 
Program  in  accordance  with  S  273.5. 
where  such  assistance  is  provided  by  a 
program  funded  in  whole  or  in  pari 
under  Title  IV  of  the  Higher  Education 
Act  of  1965  (as  amended  by  Pub.  L  99- 
498)  for  tuition  and  mandatory  school 
fees  (as  defined  in  paragraph  {c)(3)  of 
this  section),  books  supplies, 
transportation  and  miscellaneous 
personal  expenses  (other  than  room. 
board  and/or  dependent  care).  The 
State  Agency  shall  verify  all  factors 
affecting  this  provision.  The  student 
shall  be  responsible  for  providing  the 
Slate  agency  with  information  to 
document  that  the  institution  (as  defined 
in  paragraph  (c)(3)  of  this  section) 
considers  the  student  to  be  attending  the 
institution  on  at  least  a  half  time  basis 
and  that  the  educational  assistance 
received  is  from  a  program  funded  in 
whole  or  in  part  under  Title  IV  of  the 
Higher  Education  Act.  The  student  shall 


also  be  responsible  for  providing  the 
State  agency  with  information  to 
document  amounts  claimed  for  tuition, 
mandatory  school  fees  (as  defined  in 
paragraph  (c)(3)  of  this  section),  books, 
supplies,  transportation  and 
miscellaneous  personal  expenses  (other 
than  room,  board  and/or  dependent 
care)  that  are  related  to  the  cost  of 
attendance  at  the  educational 
institution.  Expenses  claimed  for  room, 
board  and/or  dependent  care  are  not 
excludible  under  this  provision. 
Excludible  expenses  claimed  by  the 
student  shall  not  exceed  the  value  of  the 
total  amount  of  educational  assistance 
granted  from  a  program  funded  under 
Title  IV  of  the  Higher  Education  Act. 
Until  such  time  as  appropnate 
verification  is  presented  to  the  State 
agency,  assistance  received  from  a 
program  funded  in  whole  or  in  part 
under  Title  IV  of  the  Higher  Education 
Act  shall  be  subject  to  the  provisions  of 
paragraphs  (c)(l)(iv),  (c)(3).  (c)i4)  and 
(c)(5)(ii)(B)  of  this  section  when 
determining  the  income  of  student 
households. 
•         •         •         •         * 

Dated  May  27.  1987. 
S.  Anna  Koodratas, 

Acting  Administrator.  Food  and  Nutrition 
Service. 
(FR  Doc  87-12383  Filed  5-29-67;  8:45  am] 

atUJNQ  COOC   MIO-SO-M 


Agrlcutturat  Mar1(«t)ng  S«rvic« 

7CFRPar1910 
[Lvmon  Regulation  563] 

Lemons  Grown  In  CalHomla  and 
Artzona;  Limitation  of  Handling 

aqency:  Agricultural  Marketing  Service, 

USUA. 

AcnOM:  Final  rule, ^^ 

summary:  Regulation  563  establishes 

the  quantity  of  fresh  Califomia-Anzona 
lemons  that  may  be  shipped  to  market  at 
360,000  cartons  during  the  period  May  31 
through  June  6.  1987.  Such  action  is 
needed  to  balance  the  supply  of  fresh 
lemons  with  market  demand  for  the 
period  specified,  due  to  the  marketing 
situation  confronting  the  lemon  industry. 
dates:  Regulation  563  (8  910.863)  is 
effective  for  the  penod  May  31  through 
June  6.  1987. 

FO«  furtmeu  informatioh  comtact: 
James  M.  Scanlon.  Acting  Chief. 
Marketing  Order  Administration  Branch, 
F&V,  AMS,  USDA.  Washington.  DC 
20250,  telephone;  (202)  447-5697. 
SUPPLEMENT  All  Y  INFORMATION:  This 
final  rule  has  been  reviewed  under 


Executive  Order  12291  and 
Departmental  Regulation  1512-1  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administfator  of  the  Agricultural 
Marketing  Service  has  determined  that 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Agricultural  Marketing  Agreement  Act. 
and  rules  issued  thereunder,  are  unique 
in  that  they  are  brought  about  through 
group  action  of  essentially  small  entities 
acting  on  their  behalf  Thus,  both 
statutes  have  small  entity  orientation 
and  compatibility. 

This  regulation  is  issued  under 
Marketing  Order  No.  910,  as  amended  (7 
CFR  Part  910)  regulating  the  handling  of 
lemons  grown  in  California  and  Arizona. 
The  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674). 
This  action  is  based  upon  the 
recommendation  and  information 
submitted  by  the  Lemon  Administrative 
Committee  and  upon  other  available 
Information.  It  is  found  that  this  action 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

This  regulation  is  consistent  with  the 
marketing  policy  for  1986-87.  The 
committee  met  publicly  on  May  27, 1987. 
In  Los  Angeles,  California,  to  consider 
the  current  and  prospective  conditions 
of  supply  and  demand  and  unanimously 
recommended  (with  one  abstention)  a 
quantity  of  lemons  deemed  advisable  to 
be  handled  during  the  specified  week. 
The  committee  reports  that  the  market  is 
very  active. 

It  is  further  found  that  it  is 
impracticable  and  contrary  to  the  public 
interest  to  give  preliminary  notice, 
engage  in  public  rulemaking,  and 
postpone  the  effective  date  until  30  days 
after  publication  in  the  Federal  Register 
(5  U.S.C.  553),  because  of  insufficient 
time  between  the  date  when  information 
became  available  upon  which  this 
regulation  is  based  and  the  effective 
date  necessary  to  effectuate  the 
declared  purposes  of  the  Act.  Interested 
persons  were  given  an  opportunity  to 
submit  information  and  views  on  the 
regulation  at  an  open  meeting.  It  is 
necessary  to  effectuate  the  declared      | 
purposes  of  the  Act  to  muike  these 
regulatory  provisions  eff^ective  as 
specified,  and  handlers  have  been 
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apprised  of  such  provisions  and  the 
effective  tune. 

List  of  Subjects  fai  7  CFR  Part  910 

Marketing  agreements  and  orders. 
California,  Arizona,  Lemons. 

For  reasons  set  forth  in  the  preamble, 
7  CFR  Part  910  is  amended  as  follows; 

PART  910— LEMONS  GROWN  IN 
CAUFORNIA  AND  ARIZONA 

1.  The  authority  citation  for  7  CFR 
Part  910  continues  to  read  as  follows: 

Autkoiity:  Sees.  1-19.  46  Stat  31,  as 
amended;  7  U.S.C.  601-674. 

2.  Section  910.863  is  added  to  read  as 
follows: 

i  910J63    Lsmon  Regulation  563. 

The  quantity  of  lemons  grown  in 
California  and  Arizona  which  may  be 
handled  during  the  period  May  31, 1987, 
through  June  6. 1987.  is  established  at 
360,000  cartons. 

Dated:  May  28,  1987. 
Ronald  L  QoffL 

Acting  Deputy  Director.  Pruit  and  Vegetable 
Di  vision,  Agricultural  Marketing  Service. 
|FR  Doc.  87-12500  Filed  5-29-87;  8:45  am] 
BILUNQ  COOC  UW-n-M 


7  CFR  Part  923 

( Washington  Cherry  Regulation  22; 
Amendments) 

Swset  Cherries  Grown  In  Designated 
Counties  of  Washington;  Amendment 
of  Minimum  Size  Requirements 

AGENCY:  Agricultural  Marketing  Service. 

USDA. 

action:  Final  rule. 

SUMMARY:  This  action,  recommended  by 
the  Washington  Cherry  Marketing 
Committee,  increases  the  minimum  size 
of  sweet  cherries  that  can  be  shipped  by 
handlers  from  '%«  to  *%«  inch  in 
diameter.  Such  an  increase  will  provide 
fresh  markets  and  consumers  with 
slightly  larger  fruit.  The  change  is 
intended  to  enhance  the  image  of 
Washington  sweet  cherries  and  help 
improve  sales  and  returns  to  growers. 
The  marketing  of  undesirable  sizes 
undermines  buyer  confidence  in  the  fruit 
sold  in  the  market  and  does  not 
encourage  repeat  purchases.  Hence, 
requiring  handlers  to  market  more 
desirable  sizes  of  sweet  cherries  should 
have  a  positive  effect  on  sales  and 
industry  returns.  The  committee  works 
with  the  Department  in  administering 
the  marketing  order.  The  rule  will  apply 
during  the  1987  and  subsequent  seasons. 


EFFECTIVE  DATE  This  rule  becomes 

effective  June  1. 1987. 

FOR  FURTHBI  INFORMATION  CONTACT 

James  M.  Scanlon,  Acting  Chief, 
Marketing  Order  Administration  Branch, 
F&V.  AMS,  USDA.  Washington,  DC 
20250-1400:  telephone  (202)  475-3914. 
SUPPtEMENTARY  INFORMATION:  This  rule 
has  been  reviewed  under  Executive 
Order  12291  and  Departmental 
Regulation  1512-1  and  has  been 
designated  as  "non-major"  under 
criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  acUons  to  the  scale  of 
business  sub)ect  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Agricultural  Marketing  Agreement  Act 
of  1937.  as  amended  (The  Act  7  U.S.C. 
601-674),  and  rules  issued  thereunder, 
are  unique  in  that  tkey  are  brought 
about  through  group  action  of 
essentially  small  entities  acting  on  their 
own  behalf.  Thus,  both  statutes  have 
small  entity  orientation  and 
compatibility. 

It  is  estimated  that  62  Washington 
sweet  cherry  handlers  will  be  subject  to 
this  regulation  during  the  current 
season.  In  addition,  there  are 
approximately  1,100  producers  in  the 
production  area.  The  majority  of  these 
handlers  and  producers  may  be 
classified  as  small  entities  as  defined  by 
the  Small  Business  Administration 
(SBA).  The  SBA  defines  agricultural 
service  firms,  like  handlers,  as  those 
whose  gross  annual  receipts  are  less 
than  S3. 5  milUon  and  small  agricultiu-al 
producers  as  those  having  average 
annual  gross  revenues  for  the  last  three 
years  of  less  than  $100,000  (13  CFR 
121.2). 

This  rule  is  issued  tmder  marketing 
agreement  and  Mariieting  Order  No.  923, 
both  as  amended,  regulating  the 
handling  of  sweet  cherries  produced 
within  the  counties  of  Okanogan. 
Chelaa  Douglas.  Ccfnt,  Yakima,  and 
Benton  within  tkf  State  of  Washington. 
It  is  based  upoi^e  unanimous 
recommendatJOB  and  information 
submitted  by  tibe  Washington  Chei^ 
Marketing  Committee  (WCMC)  and 
upon  other  available  information. 

A  proposed  rule  inviting  comments  on 
this  action  was  published  in  the  April 
27, 1987,  Federal  Register  (52  FR  13643). 
Interested  persons  were  given  until  May 


12  19S7,  to  file  written  comments.  No 
comments  were  received. 

At  its  meeting  on  February  12  1987, 
the  WCMC  recommended  an  increase  in 
the  smallest  size  allowed  to  be  marketed 
under  the  mariceting  order.  T^e  increase 
of  ^1  inch  in  diameter,  from  *%«  to 
*%4,  will  more  accurately  reflect  the 
true  cherry  size  designated  as  13  row 
size.  This  change  will  improve  the  image 
of  the  13  row  size  pack  in  the 
marketplace  and  provide  buyers  with 
slightly  larger  size  fruit  overall,  thus 
encouraging  repeat  purchases  and 
increasing  cherry  sales,  shipments,  and 
grower  returns. 

Approximately  79.32  milhon  pounds  of 
sweet  cherries  were  shipped  during  the 
1986  season.  Shipments  of  fruit  •%«  inch 
in  diameter  normally  account  for  less 
than  two  percent  of  total  industry' 
shipments.  Approximately  one  percent 
of  1986  shipments  consisted  of  fruit 
designated  as  13  row  size;  that  is.  fruit 
generally  measuring  between  *%4  and 
*y64  inch  in  diameter.  The  remaining 
shipments  of  '%4  inch  fruit  consisted  of 
containers  marked  with  a  mmimum 
diameter.  A  Vs»  of  an  inch  increase  in 
the  size  of  marketable  sweet  chemes 
grown  in  designated  counties  of 
Washington  will  have  a  negligble  impact 
on  industry  supplies  and  should  improve 
the  overall  fruit  size  and  quality  of  the 
pack.  In  addition,  immature  chemes 
tend  to  occur  in  the  smaller  sizes. 

Approximately  86  percent  of  the  total 
shipments  of  13  row  size  fruit  were 
shipped  during  the  first  four  weeks  of 
the  1986  season.  Initial  ofTermgs  of 
sweet  cherries  set  the  market  tone  for 
the  remainder  of  the  season.  Purchases 
of  large,  high  quality  fruit  at  the 
beginning  of  the  season  encourage 
consumers  to  make  subsequent 
purchases,  thus  expanding  and 
stabilizing  market  demand  and 
increasing  returns  to  growers  and 
handlers. 

It  is  the  Department's  view  that  this 
action  will  benefit  growers  and 
handlers.  The  anticipated  increase  in 
demand  and  grower  returns  will 
significantly  offset  the  costs  of 
compliance  with  the  regulations.  In 
addition,  the  WCMC  believes  that  the 
regulatory  change  is  needed  to  improve 
returns  to  growers  in  the  production 
area  while  consistently  providing  fresh 
markets  with  slightly  Ifirger,  good 
quality  sweet  cherries. 

Therefore,  after  consideration  of  all 
relevant  matter  presented,  including  that 
in  the  notice,  the  information  and 
recommendation  submitted  by  the 
committee,  and  other  information,  it  is 
hereby  found  and  determined  that  the 
amendment,  as  heremafter  set  forth,  will 
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tend  to  effectuate  the  declared  policy  of 
the  Act. 

It  is  further  found  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Rej^star  (5 
U.S.C.  553).  The  harvest  and  shipment  of 
these  cherries  is  expected  to  begin  soon. 
Hence,  this  action  must  be  made 
effective  promptly  to  be  in  effect  at  the 
beginning  of  the  1987  shipping  season. 
Moreover,  the  provisions  in  this  final 
rule  are  the  same  as  those  contained  in 
the  proposal  which  was  published  in  the 
Federal  Register  on  April  27,  1987. 
Handlers  are  prepared  to  conduct  their 
operations  in  accordance  with  this  rule 
and  do  not  requiie  any  additional  timt 
for  preparation.  No  useful  purpose 
would  be  served  by  delaying  the 
effective  date  of  this  action. 

List  of  Subjects  in  7  CFR  Part  923 

Marketing  agreements  and  orders. 
Cherries,  Washington. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Pari  923  is  amended  ds 

follows: 

PART  923— SWEET  CHERRIES 
GROWN  IN  DESIGNATED  COUNTIES 
IN  WASHINGTON 

1.  The  authority  citation  for  7  CFR 
Part  923  continues  to  read  as  follows: 

Authority:  Sees.  1-19.  48  Stat.  31.  a« 
amended:  7  U  SO.  601-674. 

§923.322    (AiTMndcdl 

2.  Therefore.  S  923.322  is  amended  by 
removing  the  size  designation  *%4  and 
inserting  the  size  designation  *%*  In 
paragraphs  (a)(2).  (a)(3),  (b)(2)tii).  (c)(2), 
and  in  the  Table  in  (c)(1)  under  column  2 
opposite  the  13  row  count/tow  size 
designation  in  column  1. 

Dated:  May  28. 1987. 
Ronald  L  QoffU 

Acting  Deputy  Director.  Fruit  and  Vegetable 
Division.  Agricultural  Marketing  Service. 
[FR  Doc.  87-12499  Filed  5-29-87;  8:45  am] 
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7  CFR  Part  925 

Grapes  Grown  In  a  Designated  Area  of 
Southeastern  California;  Amendment 
to  Handling  Regulation 

aqency:  Agricultural  Marketing  Service. 

USDA. 

ACTION:  Final  rule. 


summary:  This  final  rule  adds  a  5 
kilogram  container,  for  export  shipments 
only,  to  the  container  and  pack 
regulations  (8  925.304(b))  under 
Marketing  Order  925.  This  change  will 


help  to  improve  exports  by  making 
available  for  general  use  a  container 
which  currently  can  be  used  only  on  an 
experimental  basis.  The  proposal  was 
recommended  by  the  California  Desert 
Grape  Administrative  Committee,  which 
works  with  the  Department  m 
administering  the  Federal  marketing 
order  for  California  desert  grapes. 
EFFECTIVE  date:  June  1.  1987 

FOR  FURTHER  INFORMATION  CONTACT: 

James  M.  Scanlon.  Acting  Chief. 
Marketing  Order  Administration  Branch. 
FAV,  AMS,  LISDA.  Washington.  DC 
20250-1400.  Telephone  (202)  475-35n4. 
8UP«>t^MENTARV  INFORMATKMC  This 
final  rule  has  been  reviewed  under 
Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-ma)or" 
rule  under  cntena  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Hexihility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  has  determined  that 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities^-^ — - 

The  purpose  of  theRFA  is  to  fit 
regulatory  actions  >0  the  scale  of 
business  subject  l/b  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionaVely  burdened. 
Marketing  orders  iksued  pursuant  to  the 
Agricultural  Marketing  Agreement  Act, 
and  rules  issued  thereunder,  are  unique 
in  that  they  are  brough}  about  through 
group  action  of  essentially^  sm^l  entities 
acting  on  their  own  behalf. Thtra.  both 
statutes  have  small  entity  orientation 
and  compatibility. 

Crapes  grown  in  the  production  area 
are  marketed  in  the  major  market  areas 
of  the  United  States.  Shipments  of 
California  desert  grapes  totaled 
8.189.994  lugs  (22  pound  equivalent)  in 
1986.  This  compared  to  7,491.364  lugs  in 
1985  and  the  three  year  (1983-85) 
average  of  6.899.377  lugs.  Since  1982 
bearing  acreage  of  California  desert 
grapes  has  increased  moderately. 
Bearing  acreage  was  reported  at  18,073 
acres  in  1986.  slightly  more  than  the 
15.994  acres  reported  in  1985.  Total 
grape  pack-out  figures  from  the 
production  area  as  defined  in  7  CFTl 
925.5  for  export  are  unavailable. 

There  are  approximately  22  handlers 
of  California  desert  grapes  subject  to 
regulation  under  the  marlBting  order 
han41ing  regulation.  There  are 
apprtftlmately  88  growers  of  dessert 
grapes  in  the  production  area.  Small 
agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.2)  as  those 
having  annual  gross  revenues  for  the 
last  three  years  of  less  than  $100,000, 


and  agricultural  service  firms  are 
defined  as  those  whose  gross  annual 
receipts  are  less  than  $3,500,000.  The 
majority  of  handlers  and  producers  of 
table  grapes  may  be  classified  as  small 
entities. 

The  Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  impact  of  this  action  on 
small  entities.  The  regulatory  action  in 
this  instance  is  a  final  rule  which  adds  a 
5  kilogram  container  to  the  list  of 
containers  preserJiy  permitted  under  the 
handling  regulation  (§  925.304(b))  for 
export  shipments  of  desert  grapes.  It  is 
the  Department's  view  that  the 
increased  Hexibility  provided  by  the 
regulation  will  be  advantageous  to 
growers  and  handlers. 

Marketing  Order  No.  925  regulates  the 
handling  of  grapes  grown  in  a 
designated  area  in  southeastern 
California.  The  program  is  effective 
under  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601  through  674).  The  California 
Desert  Grape  Administrative 
Committee,  established  under  the  order, 
is  responsible  for  its  local 
administration. 

At  a  public  meeting  on  January  28, 
1987.  the  committee  recommended 
adding  a  new  container  to  be  used  for 
export  shipments  only.  The  new 
container  will  contain  5  kilograms 
(approximately  11  pounds)  of  grapes. 
The  industry  has  been  using  the 
container  on  an  experimental  basis, 
primanly  for  shipments  to  Europe,  and 
has  found  general  trade  acceptance. 
Permitting  handlers  to  use  the  5 
kilogram  container  for  export  shipments 
only,  thus  eliminating  the  need  to  file  for 
expenmental  container  exemptions,  a 
procedure  used  in  the  past  for  making 
export  shipments  in  5  kilogram 
containers,  will  encourage  the  domestic 
industry  to  increase  export  shipments 
abroad.  This  action  is  expected  to  have 
a  positive  effect  on  export  shipments 
which  will  be  beneficial  to  both 
domestic  producers  and  handlers. 
Since  this  action  will  add  a  new 
container  to  the  handling  regulation  (7 
CFR  925.304(b)),  no  action  is  necessary 
for  table  grape  imports  under  section 
608e-l  of  the  Act.  A  change  in  the 
import  regulation  (7  CFR  944.503)  is 
applicable  where  there  is  a  change  in 
the  grade,  size,  quality,  and  maturity  of 
a  domestically  produced  commodity. 
Therefore,  since  container  and  pack 
regulations  are  not  included  in  the 
requirements  of  section  8e,  no  change  is 
necessary  to  the  applicable  import 
regulations. 

Although  the  seasonal  regulations  will 
be  effective  at  certain  times  each  season 
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indefinitely,  the  committee  will  continue 
to  meet  prior  to  or  during  each  season  to 
consider  recommendations  for 
modification,  suspension,  or  termination 
of  the  regulation.  Prior  to  making  any 
such  recommendations,  the  committee 
would  submit  to  the  Secretary  a 
marketing  policy  for  the  season 
including  an  analysis  of  supply  and 
demand  factors  having  a  bearing  on  the 
marketing  of  the  California  desert  grape 
crop.  Committee  meetings  are  open  to 
the  public  and  interested  persons  may 
express  their  views  at  these  meetings. 
The  Department  would  evaluate 
committee  recommendations  and 
information  submitted  by  the  committee, 
and  other  available  information  and 
determine  whether  changes  in  the 
regulations  for  desert  grapes  would  tend 
to  effectuate  the  declared  policy  of  the 
Act. 

Notice  was  given  in  the  April  23, 1987. 
Federal  Register  (52  FR  13457).  affording 
interested  persons  10  days  in  which  to  . 
submit  written  comments.  None  were 
submitted. 

It  is  hereby  found  that  adding  an 
additional  container  (5  kilograms)  for 
export  shipments  only  of  table  grapes 
during  the  effective  period  of  the  table 
grape  regulations  from  April  20  through 
August  15,  as  hereinafter  set  forth,  will 
tend  to  effectuate  the  declared  policy  of 
the  Act 

It  is  hereby  further  found  that  good 
cause  exists  for  not  postponing  the 
effective  date  of  this  action  until  30  days 
after  publication  in  the  Federal  Register 
(5  U.S.C.  553)  in  that  the  handling 
regulation  became  effective  on  April  20. 
and  this  rule  should  be  implemented 
immediately  to  maximize  benefits  to  the 
industry  by  permitting  use  of  this 
container  for  as  many  export  shipments 
as  possible  this  season. 

Liat  of  Subjects  iu  7  CFR  Part  925 

Marketing  agreements  and  orders. 
Grapes,  California. 

For  the  reasons  set  forth  in  the 
preamble,  Part  925  is  amended  as 
follows: 

PART  925— GRAPES  GROWN  IN  A 
DESIGNATED  AREA  OF 
SOUTHEASTERN  CALIFORNIA 

1.  The  authority  citation  for  7  CFR 
Part  925  continues  to  read  as  follows: 

Authority;  Sees  1-19.  48  Stat  31.  as 
amended;  7  U  S.C.  601-674. 

2.  Section  925.304  is  hereby  amended 
by  redesignating  paragraph  (b)(l)(vi)  as 
paragraph  (vii)  and  adding  a  new 
(b)(l)(vi)  to  read  as  follows: 


{  925.304    Cattfomia  desert  grape 
r*gutation  6. 

***** 

(b)(1)  •  *  * 

(vi)  Containers  with  a  net  weight  of  5 
kilograms  (approximately  11  pounds) 
shall  be  for  export  only. 
***** 

Dated;  May  22, 1987. 
William  ).  Doyle, 

Acting  Deputy  Director,  Fruit  and  Vegetable 
Division.  Agricultural  Marketing  Service. 
[FR  Doc.  87-12357  Filed  5-29-87;  8:45  am) 
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7  CFR  Part  1106 

Milk  in  tt>e  Southwest  Plains  Marketing 
Area;  Order  Suspending  a  Certain 
Provision 

agency:  Agricultural  Marketing  Service, 

USDA, 

ACTION:  Suspension  of  a  rule, 

summary:  This  action  suspends  a 
portion  of  the  "producer"  definition  of 
the  Southwest  Plains  order  for  the 
months  of  April-July  1987.  The 
provisions  prevents  dairy  farmers  from 
being  producers  under  the  order  during 
the  spring  and  summer  months  if  they 
have  not  sufficiently  supplied  the 
market  during  the  previous  fall  months 
when  fluid  milk  needs  are  greater 
seasonally.  The  suspension  was 
requested  by  Mid-AJnerica  Dairymen, 
Inc.  (Mid-Am),  a  cooperative  association 
that  represents  a  substantial  number  of 
producers  who  supply  the  Southwest 
Plains  market.  The  action  is  necessary 
to  permit  the  efficient  use  of 
advantageously  located  milk  supplies  to 
furnish  the  fluid  needs  of  the  market, 
EFFECTIVE  DATE:  June  1, 1987,  for  the 
months  of  April-July  1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  F.  Borovies,  Marketing  Specialist. 
Dairy  Division.  Agricultural  Marketing 
Service,  U,S,  Department  of  Agriculture, 
Washington,  DC  20250,  (202)  447-2089. 
SUPPLEMENTARY  INFORMATION:  Prior 
document  in  this  proceeding; 

Notice  of  Proposed  Suspension:  Issued 
April  10, 1987;  pubhshed  April  17, 1987 
(52  FR  12538). 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612)  requires  the  Agency  to 
examine  the  impact  of  a  proposed  rule 
on  small  entities.  Pursuant  to  5  U.S.C. 
605(b).  the  Administrator  of  the 
Agricultural  Marketing  Service  has 
certified  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Such  action  lessens  the  regulatory 
Impact  of  the  order  on  certain  milk 


handlers  by  promoting  hauling 
efficiencies  and  tends  to  ensure  that 
dairy  farmers  who  supply  the  market's 
fluid  milk  needs  will  have  their  milk 
priced  under  the  order  and  thereby 
receive  the  benefits  that  accrue  from 
such  pricing. 

This  order  of  suspension  is  issued 
pursuant  to  the  provisions  of  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674), 
and  of  the  order  regulating  the  handling 
of  milk  in  the  Southwest  Plains 
marketing  area. 

Notice  of  proposed  rulemaking  was 
published  in  the  Federal  Register  on 
April  17, 1987  (52  FR  125381  concerning  a 
proposed  suspension  of  a  certain 
provision  of  the  order.  Interested 
persons  were  given  an  opportunity  to 
file  written  data,  views  and  arguments 
thereon.  Comments  in  opposition  to  the 
suspension  were  received  from  one 
person. 

After  consiueiuiion  of  all  relevant 
material,  including  the  proposal  in  the 
notice  and  other  available  information, 
it  is  hereby  found  and  determined  that 
for  the  months  of  April-July  1987  the 
following  provision  of  the  order  does  not 
tend  to  effectuate  the  declared  policy  of 
the  Act; 

In  §  1106.12,  paragraph  (b)(5)  in  its 
entirety. 

Statement  of  Consideration 

This  action  suspends  a  portion  of  the 
"producer"  definition  for  the  months  of 
April-July  1987.  The  suspended 
provision  prevents  dairy  farmers  from 
being  producers  under  the  order  during 
the  spring  and  summer  months  if  they 
have  not  sufficiently  supplied  the 
market  during  the  previous  fall  months 
when  fluid  demand  is  greater 
seasonally.  Specifically,  the  provision 
provides  that  during  the  months  of 
February-July  a  dairy  farmer  can  not  be 
a  producer  under  the  Southwest  Plains 
order  unless  during  each  of  the 
immediately  preceding  months  of 
September-November  at  least  two-thirds 
of  the  producer's  milk  was  regulated 
under  the  order. 

The  suspension  was  requested  by 
Mid-America  Dair>'men,  Inc.  (Mid-Am), 
a  cooperative  association  that 
represents  a  substantial  number  of 
producers  who  supply  the  market.  As 
Mid-Am  contends,  the  action  is  needed 
to  reflect  recent  changes  in  the  market's 
structure  that  are  causing  marketing 
problems  for  suppliers  of  milk  for  Class  I 
purposes. 

The  closing  of  a  distributing  plant  in 
Springfield.  Missouri,  in  the  fall  of  1986 
has  resulted  in  an  increase  in  the  Class  1 
sales  by  a  Southwest  Plains  distributing 
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plani  located  dt  FayetteviUe,  Arkansas. 
There  are  dairy  farmers  located  in  the 
vicinity  of  the  Arkansas  plant  that  could 
supply  these  Lncreased  fluid  milk  needs. 
However,  because  these  dairy  farmers 
were  associated  with  plants  regulated 
under  the  Central  Arkansas  and  Texas 
orders  during  September-November 
1986.  such  dairy  farmers  do  not  have  the 
required  prior  association  with  the 
Southwest  Plains  market  to  be 
considered  producers  under  such  order 
for  the  months  of  February-July  1987  As 
a  result  of  the  application  of  the 
provision  in  February,  over  500,000 
pounds  of  Mid-Am's  milk  that  was 
shipped  to  supply  the  increased  fluid 
milk  needs  of  the  FayettevUle 
distributing  plant  was  not  eligible  for 
pool  status  under  the  Southwest  Plains 
or  other  Federal  orders.  Absent  a 
suspension,  uneconomic  movements  of 
more  distant  supplies  of  milk  would 
have  to  be  used  to  meet  fluid  milk 
needs.  Thus,  the  suspension  is  necessary 
to  permit  the  efficient  use  of 
advantageously  located  supplies  of  milk 
to  furnish  the  increased  fluid  milk  needs 
of  the  market's  distnbuting  plants. 

Comments  opposing  the  suspension 
were  received  from  one  person.  The 
comments  state  that  the  suspension 
would  restrict  the  handling  of  milk  and 
be  adverse  to  dairy  farmers.  Actually, 
this  action  will  make  any  dairy  farmer's 
milk  available  to  any  handler. 
Furthermore,  failure  to  grant  the 
suspension  would  result  In  greater  milk 
handling  and  hauling  costs  to  supply  the 
market's  fluid  needs  and  reduce  dairy 
farmer  returns. 

It  is  hereby  found  and  determined  that 
thirty  days'  notice  of  the  effective  date 
hereof  is  impractical,  unnecessary  and 
contrary  to  the  public  interest  in  that: 

(a)  The  suspension  is  necessary  to 
reflect  current  marketmg  conditions  and 
to  assure  orderly  marketing  conditions 
in  the  marketing  area  in  that  it  will 
ensure  that  dair>'  farmers  who  are 
supplying  the  markets  fluid  needs  will 
have  their  milk  priced  under  the  onier 
and  thereby  receive  the  benefits  that 
accrue  from  such  pricing; 

(b)  This  suspension  does  not  require 
of  persons  affected  substantial  or 
extensive  preparation  prior  to  the 
effective  date;  and 

(c)  Notice  of  proposed  rulemaking  was 
given  interested  parties  and  they  were 
afforded  an  opportunity  to  file  written 
data,  views  or  arguments  concerning 
this  suspension  action. 

Therefore,  good  cause  exists  for 
making  this  order  effective  upon 
publication  in  the  Federal  Register. 


List  of  SubjacU  ia  7  CFK  Part  UM 

Milk  marketing  orders.  Milk.  Dairy 
products. 

It  ia  therefore  ordered.  That  the 
aforesaid  provision  of  I  1106.12^b)(5)  of 
the  Southwest  Plains  order  is  hereby 
suspended  for  the  months  of  ApriJ-July 
1987. 

PART  1106— MILK  IN  THE 
SOUTHWEST  PLAINS  MARKETING 
AREA 

1.  The  authority  citation  for  7  CFTt 
Part  1106  continues  to  read  as  follows: 

Authority;  Sees.  1-19.  48  Stat.  31,  as 

Hmpnded.  7  U  S  C  601-674. 

(1106.12    lAnwndadl 

2.  Paragraph  [h){5)  of  (  1106.12  is 

suspended  in  its  entirety. 

Signed  at  Wathington,  DC  on  May  8.  1987. 
Kenneth  A.  Gilles. 

Assistant  Secretary  for  MarkeUng  and 
Inspection  Services 

\VV.  Doc.  87-12419  Filed  5-29-87;  8:45  amj 
attUNO  CODE  )4t»-(»-« 


Fanner*  Horn*  Admlnlatratlon 

7  CFR  P»t  1»45 

Emergency  Loan  Pollciea,  Procedure* 
and  Authoilzatlons 

agency:  Farmers  tiome  Administration. 
USDA. 


action:  Final  rule. 


SUMMARY:  The  Farmers  Home 

Administration  (FmHA)  adopts  a 
portion  of  its  proposed  rule  which  was 
published  on  January  15,  1987  (52  FR 
1706).  This  action  is  being  taken  to 
authonze  the  use  of  replacement  cost  in 
calculating  physical  property  losses  to 
farm  buildings  and  essential  household 
contents  which  are  damaged  or 
destroyed  in  disaster  areas  declared  by 
the  President  or  designated  by  the 
Secretary  of  Agnculfure  of  PmHA 
Administrator  This  action  is  needed  to 
enable  FmllA  to  make  emergency  [EM] 
physical  loss  loans  available  to  eligible 
family  farmers  suffering  damages  and 
losses  to  their  farm  buildings  and 
household  contents  to  help  them 
rehabilitate  or  maintain  their  farming 
operations  m  designated/declared 
(iisaster  areas. 
EFFlCTive  date:  June  1.  1987. 

FOfl  FURTHER  IMFORMATIOM  COMTACT: 

William  Krause,  Director.  Emergency 
Division,  Farmers  Home  Administraticn, 
USDA.  Room  5420,  Washington,  DC 
2025a  telephone:  (202)  382-lft32. 


SUPPLEMENTARY  INFORMATION:  This 

action  has  been  reviewed  under  USOA 
procedures  established  in  Departmental 
Regulation  1612-1,  which  implements 
F.xecutive  Order  12291.  and  has  been 
delennmed  to  be  Don-ma)or  because 
there  is  no  substantial  change  from 
practices  under  existing  rules  that  would 
have  an  annual  effect  on  the  economy  of 
$100  million  or  mor«.  There  is  no  major 
increase  m  cost  or  prices  for  consumers, 
individual  Industries,  Federal,  State,  or 
local  government  agencies  or 
geographical  region  or  signiflcani 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
irmovation,  or  In  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

No  comments  were  received  on  rtve 
January  15.  1987,  proposed  rule  as  it  \ 
relates  to  this  action.  However,  the      I 
Agency  has  decided  not  to  adopt  in  \\f 
entirety  the  "replacement  cost"  concept 
as  it  relates  to  j  1945.163(b)(6)  (ij- 
through  (v)  of  Subperi  D,  Part  1945  of 
Chapter  XVIH,  Title  7.  It  has  been 
determined  that  the  existing  method  of 
calculating  physical  tosses  on  the  basis 
of  "market  value"  is  sufficient  for  the 
items  listed  in  this  paragraph  to  meet 
the  FAt  physical  loss  loan  needs  of  most 
family  farmers  who  can  also  qualify  for 
regular  FmliA  farm  loan  assistance. 

The  program/activity  of  this  action  is 
listed  m  the  catalog  of  Federal  Domestic 
Assistance  under  No.  10.404. 

For  the  reasons  set  forth  in  the  Final 
Rule  related  to  Notice  7  CFR  Part  3015. 
Subpart  V,  48  FR  2911&,  June  24,  1983, 
this  program/activity  is  excluded  from 
the  Scope  of  Executive  Order  12372, 
which  require  intergovernmental 
consultation  with  the  State  and  local 
officials. 

Tills  document  has  been  reviewed  in 
accordance  with  7  CFR  Part  1940, 
Subpart  G,  "Environmental  Program."  It 
is  the  determination  of  PmHA  that  this 
action  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment  and  in 
accordance  with  the  National 
Fjivironmental  Policy  Act  of  1966,  Pub. 
L  91-190,  as  Environmental  Impact 
Statement  is  not  required. 

Ust  of  SubJecU  in  7  CFR  Pert  1945 

Agriculture,  Disaster  assistance. 
Intergovernmental  relations.  Loan 
programs — Agriculture. 

Accordiivgly.  Subpart  D,  Part  1945  of 
Chapter  XVIll.  Title  7,  is  amended  as 
follows: 


PART  1945— EMERGENCY 

1.  The  authority  citation  for  Part  1945 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  1989;  7  CFR  2.23;  7  CFR 
2.70. 


Subpart  D — Emergency  Loan  Policies, 
Procedures,  and  Auttiorlzation 

2.  Section  1945.163  is  amended  by 
revising  paragraphs  (b)  (6),  (7)  and  (8)  to 
read  as  follows: 

§  1945.163    Determining  qualifying  losses. 
•Ilglbillty  for  EM  loan<s)  and  tt>«  maximum 
anoount  of  eacli. 
***** 

(b)  •  •  • 

(6)  The  physical  loss  equals  the 
market  value  at  the  time  of  the  disaster 
for  items  lost,  damaged  or  destroyed  by 
or  as  a  result  of  the  disaster.  Such  items 
include: 

(A)  •   *   • 

(B)  Disaster  related  damage  to  an 
animal'ls')  health,  which  has  impaired  or 
reduced  its  normal  production  capability 
and  its  market  value.  This  includes 
forced  reductions  of  foundation  breeding 
stock  caused  by  the  disaster.  Physical 
losses,  under  these  conditions,  would  be 
calculated  by  establishing  a  dollar  value 
per  head,  or  unit,  at  the  time  the  disaster 
occurred,  and  deducting  the  reduced 
dollar  value  received  from  the  disaster- 
caused  sale  of  the  animals.  The 
difference  in  the  two  values  would  be 
considered  a  physical  loss.  [THE 
ANIMALS  SOLD  MUST  BE  OVER  AND 
ABOVE  THE  NUMBERS  NORMAL!  Y 
CULLED  EACH  YEAR.) 

Example:  y'~^ 

A  physical  loss  would  be  calculatectiM 
follows:  ^~"^ 

Predisaster  market  value — 50  cows  X  $600/  " 

cow  =  $30,000 
Price  received  for  cull  cows — 50  cows  X  1100 

lbs.  X  35*  =  $19,250 
Physical  loss  =  $10,750  ($30.000— $19,250] 

(ii)  Livestock  products  on  hand  or 
stored. 

(iii)  Harvested  crops  on  hand  or 
stored. 

(iv)  Supplies  on  hand. 

(v)  Essential  machinery  and 
equipment. 

(7)  The  actual  physical  loss  for  farm 
dwellings  and  essential  household 
contents  to  be  used  by  the  operator  and 
existing  labor  is  the  amount  required  to 
repair  or  replace  the  dwelling  and/or 
household  contents  with  a  dwelling 
and/or  contents  of  like  standards,  size 
and  qualtty-of  tha> "Being  replaced  which 
will  meet  all/sp^licable  code 
requiretnetits;  and  which  will  provide 


permanent  adequate,  decent,  safe, 
sanitary  and  modest  living  quarters. 

(8)  The  actual  physical  loss  for  farm 
service  buildings  and  farm  real  estate 
other  than  buildings  is  the  amount 
required  to  repair  the  property  or 
replace  it  with  a  building  or  property  of 
like  standards,  size,  quality  and 
capacity  of  that  being  replaced  which 
will  meet  all  applicable  code 
requirements  and  which  will  adequately 
meet  the  needs  of  the  farming  operation. 
•         *         *         •         * 

Dated:  May  la  1987, 
L,a Verne  Ausman. 

Acting  Under  Secretary  for  Small  Community 

and  Rural  Development 

[FR  Doc.  87-12312  Filed  5-29-87;  8:45  amj 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  510 

Animal  Drugs,  Feeds,  and  Related 
Products;  Change  of  Sponsor  Address 

AGENCY:  Food  and  Drug  Administration. 
ACTION:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect  a 
change  of  sponsor  address  for  Famam 
Companies.  Inc. 

EFFECTIVE  DATE:  June  1, 1967. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  L.  Gordon.  Center  for  Vetemarj' 
Medicine  (HFV-238),  Food  and  Drug 
Administration.  5600  Fishers  Lane. 
RockvUle,  MD  20857,  301-443-6243. 

SUPf>t£MENTARY  INFORMATION:  Famam 
Companies.  Inc.,  sponsor  of  several 
approved  new  animal  drug  applications 
(NADA's),  advised  FDA  of  a  change  of 
address  from  2230  East  Magnolia  St.. 
Phoenix,  AZ  85038,  to  301  West  Osbom. 
Phoenix.  AZ  85013-3928.  The  agency  is 
amending  §  510.eOO(c)  (1)  and  (2)  to 
reflect  the  sponsor  address  change. 

List  of  Subjects  in  21  CFR  Part  510 

Administrative  practice  and 
procedure.  Animal  drugs.  Labeling. 
Reporting  and  recordkeeping  » 

requirements. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  Part 
510  is  amended  as  follows: 


PART  510— NEW  ANIMAL  DRUGS 

1.  T^e  authority  citation  for  21  CFR 
Part  510  continues  to  read  as  follows: 

Authority:  Sees.  512,  701(a),  52  Stat.  1055, 
82  Stat.  343-351  (21  U.S.C.  3606,  371(a));  21 
CFR  5.ia  5.83. 

§510.600    [Amended] 

2.  Section  510.600  Names,  addresses,  and 
drug  labeler  codes  of  sponsors  of  approved 
applications  is  amended  in  paragraph  (c)(1) 
in  the  entr>'  for  "Famam  Companies.  Inc.," 
and  in  paragraph  (c)(2)  in  the  entr>-  for 
"017135  "  by  revising  the  sponsor  address  to 
read  "301  West  Osbom.  Phoenix  AZ  85013- 
3928." 

Dated:  May  22, 1987. 

Richard  A.  Camevale, 

Acting  Associate  Director ^'or  Scientific 
Evaluation  Center  for  Veterinary  Medicine. 
[FR  Doc.  87-12341  Filed  5-29-87;  8:45  am] 

BtLUtM  COOC  4160-01-M 


INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 

Agency  for  International  Developn>enf 

22  CFR  Part  224 

Implementation  of  the  Program  Fraud 
Civil  Remedies  Act , 

agency:  Agency  for  International 

Development, 

action:  Interim  rule  with  request  for 
comments;  removal. 

summary:  The  Agency  for  International 

Development  is  removing  the  interim 
rule  with  request  for  comments  which 
appeared  in  th^  Federal  Register  on 
April  21,  1987  (52  FR  13071-13079).  After 
consulting  with  0MB,  it  was  determined 
that  it  was  more  appropnate  to  publish 
the  regulations  as  a  proposed  rule.  The 
regulations  implementing  the  Program 
Fraud  Civil  Remedies  Act  are  being 
reissued  as  a  proposed  rule  in  a 
companion  document. 

For  the  reasons  stated  above,  22  CFR 
is  amended  by  removing  Part  224. 

EFFECTIVE  DATE:  June  1. 1987 

FOR  FURTHER  INFORMATION  CONTACT. 

Jan  Miller  (202)  647-8218 

PART  224— [REMOVED] 

Dated:  May  14. 1987. 
R.  T.  RoUis,  )r.. 

Assistant  to  the  Administrator  for 

Management. 

(FR  Doc.  87-li204  Filed  5-29-87;  8:45  am] 
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DEPARTMENT  Of  LABOR 

Wage  and  Hour  Mvtaton 

29  CFR  Part  511 

Waga  Order  Procedure  for  Puerto 
Rico,  the  Virgin  islands  and  Amertcan 
Samoa;  Compensf  tion  of  Conunittee 

IMemtiers 

AaENCY*.  Employment  StanH'>«i« 

Administration.  Labor. 

ACnOM:  Final  rule^ 

SUMMARY:  This  document  increases 
from  $182  to  $186  a  day  the  per  diem 
allowance  to  which  members  of  industry 
committees  in  Puerto  Rico,  the  Virgin 
Islands,  and  American  Samoa  are 
entitled.  The  industry  committee*, 
whose  members  include  representatives 
of  employees,  employer*,  and  the  public 
as  appointed  by  the  Secretary  of  Labor, 
meet  periodically  to  review  tba  wage 
rates  in  various  industries  and  to 
recommend  wage  Increase*  where 
appropriate.  The  committees  meet 
pursuant  to  the  Fair  Labor  Standards 
Act  which  authorized  the  establishment 
of  minimum  wage  rates  in  Puerto  Rico, 
the  Virgin  Islands,  and  American  Samoa 
which  may  be  lower  than  the  mainland 
minimum  wage  rate.  This  increase  is  in 
accord  with  changes  in  General 
Schedule  salary  rates  effective  January 
4, 1987  for  regular  employees  of  the  U.S. 
Department  of  Labor. 
EFFECTIVE  DATE:  June  1,  1987. 
FOR  FUfTTHER  INFOMtATIOM  COMTACT 
Paula  V,  Smith.  Administrator.  Wage 
and  Hour  Division,  US.  D«*partment  of 
Labor.  200  Constitution  Avenue.  NW., 
Room  S3502.  Washington.  DC  202ia 
202-623-8305. 

SUPPLEMENTARY  MPORMATIOM:  It  is  the 
Standard  practice  to  adjust 
compensation  for  Industry  Committee 
members  in  accordance  with  changes  In 
General  Schedule  salary  rates.  The 
purpose  of  this  amendment  is  to 
increase  the  compensation  of  each 
member  of  an  industry  committee  from 
$182  to  $186  for  each  day  spent  in  the 
work  of  the  committee.  It  accords  with 
changes  in  General  Schedule  salary 
effective  January  4.  1987  for  regular 
employees  of  the  U.S.  Department  of 
Labor. 

As  this  amendment  concerns  only  a 
rule  of  agency  practice,  and  is  not 
substantive,  notice  of  proposed  rule 
making,  opportunity  for  public 
participation,  and  delay  in  effective  date 
are  not  required  by  5  U.S.C.  553.  It  does 
not  appear  that  such  participation  or 
delay  would  serve  a  useful  purpose. 
Accordingly,  this  revision  shall  be 
effective  immediately. 


Drafting  loformatioa 

This  document  was  prepared  under 
the  direction  and  control  of  Herbert  ). 
Cohea  Deputy  Administrator.  Wage 
and  Hour  Division.  Employment 
Standards  Administration,  U.S. 
Department  of  Labor.  Room  S3502.  200 
Constitution  Avenue.  NW..  Washington. 
DC  2tma  Telephone:  202-523-8305. 

QassiflcatioD 

This  rule  relates  to  agency 
organization,  management,  or  personnel 
pursuant  to  section  1(a)(3)  of  Executive 
Order  12291.  Accordingly,  it  does  not 
fall  within  the  definition  of  ■■r\ile"  under 
section  1(a)  of  the  Executive  Order, 

Regulatory  Flexibility  Act 

Because  no  notice  of  proposed 
rulemaking  is  required  for  this  rule 
under  5  U.S.C.  553(b),  the  requirements 
of  the  Regulatory  analyses  do  not  apply 

to  this  rule. 

Paperwork  Reductioa  Act 

This  rule  is  not  subject  to  section 
3504(H)  of  the  Paperwork  Reduction  Act, 
since  it  would  not  require  the  collection 
or  retention  of  information. 

List  of  Subjects  in  29  CFR  Fart  511 

Administrative  Practice  and 
procedure,  Minimum  wages.  Wage  and 
Hour  Division,  Puerto  Rico,  Virgin 
Islands,  American  Samoa. 

Pursuant  to  authority  in  section  5  of 
the  Fair  Labor  Standard*  Act  of  1938  (52 
Stat.  1062  as  amended;  29  U.SC  20f>) 
and  Reorganization  Plan  No.  6  of  1950  (3 
CVK  1949-53  Comp.  p.  10O4).  29  CFR  Part 
511  is  amended  as  follows: 

PART  511— WAGE  ORDER 
PROCEDURE  FOR  PUERTO  RICO.  THE 
VIRGIN  ISLANDS  AND  AMERICAN 
SAMOA 

1.  The  authority  citation  for  Part  511 
continues  to  read  as  follows: 

AuttMMitr  Sec»  5,  tl.  a.  M  Slat.  lUBZ  lOM 
(29  U.S.C.  205,  206.  208):  lecs.  2-12.  60  Slat. 
237-244:  (5  U5.C  1001-1011).  Section  511.4  u 
Issued  under  sec  5.  52  Stat  lOtU,  as  aroended 
(29  U,S.C  205). 

2.  Section  511.4  is  revised  to  read  as 

follows: 

5  511.4    Compensatton  of  CooMnlttee 
member*. 

F.ach  member  of  an  industry 
committee  will  be  allowed  a  per  diem  of 
$188  for  each  day  actually  spent  in  the 
work  of  the  comnuttee,  and  will,  in 
addition,  be  reunbursed  for  necessary 
transportation  and  other  expenses 
incident  to  traveling  in  accordance  with 
Standard  Government  Travel 
Regulations  then  in  effect.  All  travel 


expenses  will  be  paid  on  travel 
vouchers  certified  by  the  Administrator 
or  an  authorized  representative.  Any 
other  necessary  expenses  which  are 
incidental  to  the  work  of  the  committee 
may  be  incurred  by  the  committee  upon 
approval  of,  and  shall  be  paid  upon. 
certification  of  the  Administrator  or  an 
authonzed  representative. 

Signed  at  Wasbir.«taa.  DC  this  2eth  day  of 
May  1987 
Pauls  V.  Smith. 

Administrator  Wage  and  Hour  Division. 
jFR  Doc.  87-12350  Filed  5-29-87;  8:45  sm) 
■njjNO  cooc  4sie-r7-« 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
S3  CFR  Part  100 

(CG01  87-08] 

Regatta;  harvard-Yale  Regatta, 
Thames  River,  New  London,  CT 

AOCNCv:  Coast  Guard,  DOT. 
ACTtoic  Final  rule. 


summary:  This  rule  provides  notice  that 
the  1967  Harvard-Yale  Regatta  will  be 
held  on  )une  6. 1987  beginning  at  3:30 
p.m.  and  ending  at  7:30  p.m.  The 
permanent  regulations  for  this  regatta 
specify  that  the  regulation*  will  be  in 
effect  on  either  the  first  or  aecond 
Saturday  in  )une  as  published  in  the 
Coast  Guard  Local  Notice  to  Mariners 
and  a  Federal  Register  notice.  This 
document  notifies  the  affected  public  of 
the  effective  period  for  the  1987  regatta. 
In  addition,  the  Coast  Guard  is 
amending  the  permanent  special  local 
regulations  governing  this  event  to 
expand  the  area  where  spectator  craft 
are  permitted  to  anchor  to  allow 
additional  access  to  view  these  popular 
crew  races.  This  regulation  is  needed  to 
provide  for  the  safety  of  participants 
and  spectators  on  navigable  waters 
during  this  event. 

EFFECTIVE  DATE:  These  regulations  are 
effective  on  [une  6, 1987  beginning  at 
3:30  p  m.  and  ending  the  same  day  at 
7:30  p.m.  In  case  of  postponement  due  to 
weather,  these  regulations  will  be  in 
effect  the  following  day. 
FOR  FURTHER  INFORMATION  CONTACT. 
Mr.  Lucas  A.  Dlhopolsky.  (212)  668-7974. 
SUPPkUNBrTARV  mformatwm:  a  Notice 
of  Proposed  Rulemaking  has  not  been 
published  fur  this  regulation  and  it  is 
being  liade  effective  in  less  than  30 
days  from  the  date  of  publication. 
Following  normal  rule  making 
procedures  would  have  been 


impracticable.  The  date  for  this  year's 
event  was  not  determined  until  early 
Apnl  and  additional  details  concerning 
the  expansion  of  the  spectator  area  had 
to  be  developed  before  this  rule  could  be 
written.  As  a  result  there  was  not 
sufficient  time  remaining  to  publish 
proposed  rules  in  advance  of  the  event 
or  to  provide  for  a  delayed  effective 
date. 

Drafting  Information 

The  drafters  of  this  notice  are  Mr. 
Lucas  A.  Dlhopolsky.  project  officer, 
Third  Coast  Guard  District  Boating 
Safety  Office,  and  LCDR  R.  F.  Duncan, 
project  attorney.  First  Coast  Guard 
District  Legal  Office. 

Discussion  of  Regulations 

The  annual  Harvard-Yale  Regatta  is  a 
crew  race  event  held  on  the  Thames 
River  in  New  London,  Connecticut.  It  is 
sponsored  by  the  Harvard-Yale  Regatta 
Committee  and  is  well  known  to  the 
boaters  and  residents  of  that  area.  Since 
this  event  is  traditionally  held  each  year 
on  the  first  or  second  Saturday  in  June 
the  Coast  Guard  promulgated  a 
permanent  amendment  to  Title  33,  Code 
of  Federal  Regulations,  §  100.304.  Thi:, 
year  the  event  will  take  place  between 
the  hours  of  3:30  p.m.  and  7:30  p.m.  on 
June  6. 1987  which  is  the  first  Saturday 
in  June.  If  it  becomes  necessary  to 
postpone  the  races  due  to  inclement 
weather  this  event  will  be  held  on 
Sunday,  June  7. 1987  between  the  hours 
of  7:30  a.m.  and  11:30  a.m.  This  year  the 
spectator  area  described  in  the 
permanent  regulation  is  being  changed 
to  allow  more  vessels  to  be  fKisitioned 
in  locations  close  to  the  race  course. 
Previously,  the  zone  west  of  the  race 
course  on  the  Thames  River  from 
Mamacoke  Hill  north  to  Bartlett  Point 
Light  has  been  closed  to  spectator  craft. 
Experience  revealed  that  this  restricted 
areas  could  be  safety  altered  to  include 
only  the  waters  from  Scotch  Cap  north 
to  Bartlett  Piont  Light.  T^is  will  open  the 
vicinity  around  Smith  Cove  to  spectator 
vessels  which  should  relieve  congestion 
in  other  established  spectator  locations 
along  the  race  course.  No  unfavorable 
impact  18  expected  from  this  change 
since  it  improves  conditions  for  both 
spectators  and  participants  while 
adding  no  new  adverse  effects  on  other 
marine  traffic  In  order  to  provide  for  the 
safety  of  spectators  and  participants,  the 
Coast  Guard  will  continue  to  restrict 
vessel  movement  in  the  race  course  area 
and  to  establish  spectator  anchorages 
for  what  is  expected  to  be  a  large 
spectator  fieet 

List  of  Subjects  in  33  CFR  Fart  100 

Marine  safety,  Navigation  (water). 


Regulations 

PART  100— (AMENDED) 

In  consideration  of  the  foregoing,  Part 
100  of  Title  33,  Code  of  Federal 
Regulations  is  amended  as  follows: 

l.The  authority  citation  for  Part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1233:  49  CFR  1  46  and 
33  CFR  100.35 

2.  Section  100.304  is  amended  by 
revising  paragraphs  (b)  and  (c)(6)(i)  to 
read  as  follows: 

§  100.304    Harvard- Yale  Regatta,  Thames 
River,  New  London,  CT. 
«         *         *         •         « 

(b)  Effective  Period:  This  regulation 
will  be  effective  from  3:30  p.m.  to  7:30 
p.m.  on  June  6, 1987,  and  thereafter 
annually  on  the  first  or  second  Saturday 
in  June  as  published  in  the  Coast  Guard 
District  Local  Notice  to  Mariners  and  in 
a  Federal  Register  notice.  In  case  of 
postponement  due  to  weather,  this 
regulation  will  be  in  effect  the  following 
day  from  7:30  a.m.  to  11:30  a.m. 

(c)  •   *  • 
(6)  *  *  * 

(i)  To  the  west  of  the  race  course, 
between  Scotch  Cap  and  Bartlett  Point 
Light. 
•        *        *        ♦        •  * 

Dated:  May  20, 1967. 
R.L  lohanson. 

Rear  Admiral.  U.S.  Coast  Guard.  Commander, 
First  Coast  Guard  District. 
|FR  Doc  67-12380  Filed  5-29-87;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

National  Partt  Service 

36  CFR  Part  7 

Blue  Ridge  Parkway,  Virginia  and 
North  Carolina;  Comnr>erclal  Hauling 
and  Commercial  Vehicle  Regulations 

aoemcy:  National  Park  Service,  Interior. 
ACTK>N:  Final  rule. 

SUMMARY:  This  rulemaking  is  an 
administrative  change  deleting  the 
sjjecial  regulations  pertaining  to 
commercial  hauling  and  the  use  of 
commercial  vehicles  on  the  Blue  Ridge 
Parkway.  Commercial  activities  are 
adequately  addressed  in  the  general 
regulations  that  apply  to  all  units  of  the 
National  Park  System:  therefore  the 
special  regulations  are  duplicative  and 
unnecessary.  Deletion  of  these 
regulations  will  result  in  no  reduction  in 
the  levels  of  park  and  visitor  protection 
measures  provided. 


effect;ve  DATE:  July  1, 1987. 

FOR  FURTHER  INFORMATION  CONTACT 

Art  Allen,  Assistant  Superintendent, 
Blue  Ridge  Parkway,  700  Northwestern 
Plaza,  Asheville,  North  Carolina  28801. 
Telephone:  704-259-0799 
SUPPLEMENTARY  INFORMATION: 

Background 

On  August  5, 198a  the  National  Parl< 
Service  (NPS)  published  in  the  Federal 
Register  (51  FR  28107)  a  proposed  rule 
deleting  the  special  regulations 
pertaining  to  commeraal  hauling 
activities  and  the  use  of  commercial 
vehicles  on  the  Blue  Ridge  Parkway, 
Portions  of  these  regulations  duplicate 
provisions  of  the  general  regulations 
codified  in  36  CFR  5.6  and  are  therefore 
unnecessary.  The  NPS  has  also 
determined  that  other  provisions  of 
these  regulations  are  no  longer 
necessary  or  appropriate,  being 
needlessly  restnctive  of  vehicle  type, 
cargo  and  purpose  of  travel  Those 
restrictions  that  remain  necessary  can 
be  imposed  by  the  supermtendent 
Without  a  rulemaking  by  establishing 
public  use  limits  in  accordance  with  36 
CFR  1.5.  The  various  permits  authorized 
by  the  special  regulations  are  also 
authorized  by  the  general  regulations 
codified  at  36  CFR  1.5  and  1.6  and  are 
therefore  duplicative  and  being  deleted. 

Deletion  of  these  regulations  will  not 
result  in  a  reduction  in  the  levels  of 
protection  afforded  visitors  or  the 
resources  of  the  Blue  Ridge  Parkway. 
The  provisions  that  are  important  to 
public  safety  or  resource  protection  will 
remain  in  effect  but  are  either  codified 
in  NPS  general  regulations  or  will  be 
imposed  pursuant  to  the 
superintendent's  discretionary  authority. 

No  comments  were  received  in 
response  to  publication  of  the  proposed 
rule.  The  regulation  is  therefore 
published  unchanged  as  a  final  rule 
except  for  the  absence  of  a  reference  to 
paragraph  (k)  which  was  deleted  in 
another  rulemaking 

Drafting  InformatioD 

The  primary  author  of  this  rulemaking 
is  Art  Allen.  Assistant  Superintendent, 
Blue  Ridge  Parkway. 

Paperwork  Reductioa  Act 

This  rulemaking  does  not  contain 
information  collection  requirements Ihat 
require  approval  by  the  Office  of 
Management  and  Budget  under  44  U.S.C. 

3501  et  seq. 

Compliance  with  Other  Laws 

The  Department  of  the  Interior  has 
determined  that  this  document 
constitutes  an  administrative  change. 


UM  I 


I. 
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not  subject  to  the  provisions  of 
Executive  Order  12291.  and  certifies  that 
this  document  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.).  This 
rulemaking  has  no  economic  effect  since 
it  neither  removes  substantive 
restrictions  nor  imposes  new  ones. 

The  NFS  has  determined  that  this 
rulemaking  will  not  have  a  significant 
effect  on  the  quality  of  the  human 
environment,  health  and  safety  because 
it  is  not  expected  to: 

(a)  Increase  public  use  to  the  extent  of 
compromising  the  nature  and  character 
of  the  area  or  causing  physical  damage 
to  it; 

(b)  Introduce  noncompatible  uses 
which  might  compromise  the  nature  and 
characteristics  of  the  area,  or  cause 
physical  damage  to  it; 

(c)  Conflict  with  adjacent  ownerships 
or  land  uses:  or 

(d)  Cause  a  nuisance  to  adjacent 
owners  or  occupants. 

Based  in  this  determination,  this 
rulemaking  is  categorically  excluded 
from  the  procedural  requirements  of  the 
National  Environmental  Policy  Act 
(NEPA)  by  Departmental  regulations  in 
516  DM  6.  (49  FR  21438).  As  such,  neither 
an  Environmental  Assessment  nor  an 
Environmental  Impact  Statement  has 
been  prepared. 

List  of  Subjects  in  38  CFR  Part  7 

National  parks.  Reporting  and 
recordkeeping  requirements. 

In  consideration  of  the  foregoing.  36 
CFR  Chapter  I  is  amended  as  follows: 

PART  7— SPECIAL  REGULATIONS, 
AREAS  OF  THE  NATIONAL  PARK 
SYSTEM 

1.  The  authority  citation  for  Part  7 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1,  3.  9a.  4e2(k):  S  7.98 
also  issued  under  DC.  Code  8-137  (1981)  and 
DC.  Code  40-721  (1981). 

(7^    [Am«nd«d| 

2.  In  5  7.34.  Blue  Ridge  Parkway,  by 
removing  paragraphs  (f)  and  (g)  and 
redesignating  paragraph  (1)  as  (d). 

Dated:  July  21. 1987. 
Suaan  Recca, 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 

(FR  Doc.  87-12360  Filed  5-29-87,  8:46  am) 

SIUJMO  COOC  4310-70-M 


POSTAL  SERVICE 

39CFR  Part  111 

Change  to  Collect  on  Delivery  Service 

(COD) 

agency:  Postal  Service. 

ACnOM:  Final  rule. 


SUMMARY:  This  final  rule  amends  postal 
regulationa  governing  Collect  On 
Delivery  Service  (COD)  to  implement  a 
change  in  COD  payment  procedures 
designed  to  discourage  fraudulent  use  of 
COD  service.  Under  the  amended  rule 
the  recipient  of  a  COD  package  will  be 
able  to  pay  the  charges  with  cash  or 
with  a  check  payable  to  the  COD  m.ailer. 
In  the  past  payment  could  be  made 
either  in  cash  or  by  check  payable  only 
to  the  Postal  Service,  which  cashed  the 
check  and  forwarded  payment  to  the 
mailer  with  a  postal  money  order  A 
description  of  the  proceedings  leading  to 
this  change  was  presented  in  the 
Supplementar>'  Information  provided 
with  the  proposed  rule  (52  FR  12432). 
EF1PECTIVE  OATt:  [une  7,  1987 
FOB  FURTHER  INFORMATION  CONTACT 
Edmund  J.  Wronski,  (202)  288-^320. 
SUPPt^MENTARY  INFORMATION:  On  April 
IH.  1987.  the  Postal  Service  published  for 
comment  in  the  Federal  Rej^ister 
proposed  amendments  to  914  of  the 
Domestic  Mail  Manual  to  implement  a 
recently  approved  change  in  the 
Domestic  Mail  Classification  Schedule 
(52  FR  12432).  A  full  explanation  of  the 
background  and  reasons  for  the  change 
was  published  at  that  time  and  is  not 
repeated  here.  Interested  persons  were 
invited  to  submit  written  comments 
concerning  the  proposed  implementing 
regulations  by  May  18.  1987. 

The  Postal  Service  received  written 
comments  and  one  telephone  call  from  a 
total  of  eight  organizations.  Two 
commenters  completely  agreed  with  the 
proposal.  Five  commenters  opposed 
changing  COD  service,  but  made  no 
comment  on  the  implementing 
regulations.  The  change  in  COD  service 
underlying  the  implementing  regulations 
proposed  by  this  rule  was  considered 
extensively  before  the  Postal  Rate 
Commission  and  by  the  Governors  of 
the  Postal  Service  and  cannot  be 
reconsidered  in  this  rulemaking.  See  52 
FR  12103.  April  14,  1987.  for  a  discussion 
of  that  proceeding. 

One  commenter  suggested  that  two 
forms  of  identification  should  be 
recorded  on  the  checks  regardless  of 
whether  the  recipient  is  known  to  the 
delivery  employee.  Current  regulations 
provide  for  the  employee  making  the 
identification  to  note  the  words 
"Customer  Known"  on  the  back  of  the 
check  and  sign  it.  We  are  adopting  the 


commenters  suggestion  In  part.  When 
the  customer  is  known  to  the  delivery 
employee,  the  employee  is  to  write 
"Customer  Known"  on  the  back  of  the 
check  and  sign  it.  The  final  rule,  in 
914.54,  adds  a  requirement  that  one  form 
of  identification  be  recorded,  preferably 
a  driver's  license. 

The  same  commenter  suggested  that 
the  name  of  the  bank  on  which  the 
recipient's  check  is  drawn  be  noted  on 
the  back  of  the  COD  tag.  which  the 
Postal  Service  files.  The  purpose  of  this 
would  be.  in  the  event  the  mailer  for 
some  reason  doesn't  receive  the  check, 
and  a  claim  is  filed  against  the  Postal 
Service,  to  obtain  documentation  on  the 
missing  check  from  the  bank  in  order  to 
prove  non-payment  of  the  check.  Several 
banks  have  informed  us  that  it  is  against 
bank  poKcy  to  give  information  on 
checks  to  any  person  other  than  the 
account  holder.  Since  knowledge  of  the 
name  of  the  bank  would  not  entitle 
anyone  but  the  account  holder  to 
information  about  a  check,  it  would  not 
necessarily  help  the  mailer  to  have  the 
requested  information  on  the  COD  tag. 
Accordingly,  this  proposed  change  is  not 
adopted. 

Two  additional  changes  are  made. 
First,  references  to  "personal "  checks  in 
proposed  914.54  and  914.622  have  been 
eliminated.  The  Postal  Service  had  not 
intended  to  differentiate  between 
personal  and  business  checks.  Second, 
914.531)  has  been  amended  and 
references  throughout  the  regulation  to 
addressees'  and  customers'  checks  have 
been  changed  to  allow  family  members 
and  other  individuals  who  normally 
receive  an  addressee's  mail  to  receive 
and  pay  for  COD  i.rticles  Limiting 
delivery  solely  to  the  addressee  is  not 
presently  part  of  COD  service,  and 
would  have  the  effect  of  requiring 
Restricted  Delivery  Service  for  COD 
parcels.  It  would  also  unnecessarily 
inconvenience  addressees  when 
someone  was  available  to  pay  for  the 
article. 

In  ordinary  circumstances,  a  final  rule 
is  not  put  into  effect  until  30  days  after 
its  publication.  An  exception  is 
appropriate  in  this  case  where  notice  of 
public  proceedings  on  the  substance  of 
the  change  was  published  by  the  Postal 
Rate  Commission  last  year,  with  a 
subsequent  opportunity  by  all  interested 
parties  to  participate  in  the  proceedings 
(51  FR  6842).  The  Board  of  Governors 
announced  on  April  7, 1987,  that  the 
change  would  be  made  effective  June  7. 
For  these  reasons,  the  Postal  Service 
believes  further  delay  in  implementation 
of  the  rule  change  is  unnecessary.  The 
rule  will  become  effective  on  June  7, 
1987. 
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After  full  consideration  of  all  the 
comments,  the  Postal  Service  hereby 
adopts  the  following  changes  to  149  and 
914  of  the  Domestic  Mail  Manual,  which 
is  incorporated  by  reference  in  the  Code 
of  Federal  Regulations.  39  CFR  111.1. 

List  of  Subjects  in  39  CFR  Part  111 

Postal  Service. 

PART111— (AA4EN0ED] 

1.  TTie  authority  citation  for  39  CFR 
Part  111  continues  to  read  as  follows: 

Authority:  5  U  S  C  552(a):  39  U.S.C.  101. 
401.  403,  404,  3001-3011,  3201-3219.  3403-3406, 
3621.5001. 

PART  1— DOMESTIC  MAIL  SERVICES 

2.  Change  section  149.343b(l](b],  as 
follows: 

149 — Indemnity  Claims 


149.3  Insured  and  COD  Claims. 


.343  Verifying  Delivery. 


b.  Postmaster  at  Post  Office  of  Address. 

•  •  •  •  * 

(l)(b)  Record  is  found.  If  there  is  a 
record  of  delivery,  date  stamp,  write  the 
date  of  delivery,  to  whom  delivered, 
indicate  any  unusual  delivery 
conditions,  whether  payment  was  made 
by  check,  the  check  number,  and  the 
date  the  check  was  mailed.  Where 
appropriate,  fumis-h  the  money  order 
number(s).  If  none  were  issued,  so 
indicate.  Attach  a  copy  of  Form  3818  if 
applicable, 
*         •        •        *        « 

PART  9— SPECL\L  SERVICES 

3.  Change  section  914.  as  follows: 
914  Collect  On  Delivery  Mail 

914.1  Description 

.11  Purpose.  Customers  may  mail  an 
article  for  which  they  have  not  been 
paid  and  have  the  price  and  the  cost  of 
the  postage  collected  from  the  recipient 
when  the  article  is  delivered.  This  is 
coUect-on-delivery  or  COD  service.  The 
recipient  has  the  option  of  remitting  the 
amount  due  sender  either  by  cash  or  by 
check  made  payable  to  the  mailer.  Tlie 
Postal  Service  will  forward  the  check  to 
the  mailer  if  payment  is  made  by  check. 
If  the  recipient  pays  by  cash,  a  postal 
money  order  will  be  sent  to  the  mailer. 
The  fees  for  COD  service  include 
insurance  against  loss,  rifling,  or  damage 
to  the  article,  or  failure  to  receive  a 
postal  money  order  if  payment  has  been 
made  by  cash,  or  the  recipient's  check  if 


payment  is  made  by  check.  Postal 
liability  for  failure  to  receive  the 
recipient's  check  or  a  postal  money 
order  is  limited  to  loss  in  transit.  Return 
receipt  and  restricted  delivery  services 
are  available  upon  payment  of  the 
prescribed  fees  (see  932  and  933). 

*  •         •         •         • 

.17  Additional  Services. 

*  ^     *        •        <        < 

.174  Registered  COD  Mail.  Sealed 
domestic  mail  of  any  class  bearing 
postage  at  the  First-Class  rate  may  be 
sent  as  registered  COD  mail.  Such  mail 
is  handled  in  the  same  manner  as  other 
registered  maiL  The  maximum  amount 
collectible  from  the  recipient  on  an 
individual  parcel  is  $500.  Indemnity  may 
be  purchased  up  to  the  registry  limit  of 
$25,000.  by  payment  of  the  registry  fee 
from  column  A,  Exhibit  911.21, 
corresponding  to  the  value  declared. 
Payment  of  a  registry  fee  from  column  B, 
Exhibit  911.21,  will  not  provide  any 
indemnity  coverage.  The  total  fees 
charged  for  registered  COD  service  Ykill 
include  the  appropriate  registry  fee  for 
the  value  declared  plus  the  registered 
COD  fee  (see  914.21).  The  mailer  must 
declare  the  full  value  of  the  article  being 
mailed  regardless  of  the  amount  to  be 
collected  from  the  recipient. 

*  •        •         *        * 

.18  Delays  in  Remittance.  Mailers  are 
encouraged  to  report  instances  in  which 
there  has  been  undue  delay  in  receiving 
money  orders  or  recipient's  checks  in 
payment  for  COD  articles.  The  mailer 
should  normally  receive  payment  within 
45  days  of  the  day  of  mailing  (75  days 
for  parcels  sent  by  surface  ocean 
transportation).  Delays  in  excess  of 
these  periods  should  be  reported  to  the 
local  postal  inspector-in-charge  giving 
the  date  of  mailing,  parcel  number, 
address  of  delivery,  whether  payment 
was  by  check  or  money  order,  date 
payment  was  received,  and  the  number 
and  date  of  the  payment.  Payment  not 
received  within  these  periods  may  be 
considered  a  loss  for  the  purposes  of 
filing  a  claim  in  accordance  with  149. 

*  «         «         •        • 

.33  Nursery  Stock  Shipments.  Firms 
mailing  nursery  stock  may  print  special 
COD  tags  bearing  instructions  as  to 
disposition  of  shipments  that  are  not 
immediately  delivered.  These  tags  must 
contain  a  remittance  coupon  that  will  be 
returned  with  the  money  order,  or 
recipient's  check. 

(The  remainder  of  914.33  is 
unchanged). 

.33b(2)  Return  this  coupon  with  money 
order,  or  recipient's  check. 

(The  remainder  of  914.33b(2)  is 
unchanged). 


914.4  Mailing 

.41  Preparation  of  Mailing. 

•  *        •         «         * 

.413  The  sender  must  securely  affix  a 
COD  tag  to  each  COD  article.  The  tag 
must  show  article  number,  names  and 
addresses  of  sender  and  recipient, 
amount  due  sender,  and  amount  of 
money  order  fee  necessary  to  make 
remittance.  Delivery  employees  will  not 
collect  the  money  order  fee  if  the 
recipient  pays  by  check  made  payable 
to  the  mailer. 

(The  remainder  of  914.413  is 
unchanged). 

•  •        •        >        • 

.53  Delivery. 

.531  At  Office  With  Carrier  Delivery. 

Deliver  COD  mail  as  follows: 

•  •         «        •        •  ' 

j.  The  recipient  must  have  the  amount 
of  the  COD  charges  as  the  carrier  is  not 
furnished  change.  The  earner  will  also 
accept  a  check  from  the  recipient,  made 
payable  to  the  mailer,  for  the  amount  of 
the  COD  charges.  WTien  the  recipient 
pays  by  check,  the  carrier  does  not 
collect  a  money  order  fee.  Unless 
otherwise  directed,  the  COD  article  may 
be  delivered  to  the  addressee's 
employee,  to  a  competent  member  of  his 
family,  or  to  other  persons  (see  153.2). 

.533  On  Highway  Contract  Routes 
Affording  Delivery  Service. 

Highway  contract  route  carriers  will      ^. 
deliver  COD  mail  if  required  by  the  >. 

contract.  Customers  should  present  '   * 

either  the  exact  amount  of  money 
needed  to  pay  the  COD  charges  and  the 
money  order  fee  or  a  check  made 
payable  to  the  mailer  for  the  amount  due 
sender.  No  money  order  fee  will  be 
collected  if  the  recipient  presents  a 
check. 

•  •        «         •        « 

.54  Collection  of  Charges. 
Collect  charges  as  follows: 
a.  Collect  at  time  of  delivery  the 
charges  entered  on  the  tags.  The 
recipient  has  the  option  of  paying  the 
charges  either  by  cash  (in  which  case  a 
money  order  fee  will  be  collected),  or  by 
check  made  payable  to  the  mailer  (no 
money  order  fee  is  collected).  Do  not 
accept  checks  made  payable  to  the  U.S. 
Postal  Ser\ice.  Delivery  employees  must 
accept  checks  and  see  identification  as 
follows: 

(1)  The  recipient's  name  and  complete 
address  must  be  printed  on  the  check. 
T^e  recipient's  telephone  number  must 
be  recorded  on  the  check 

(2)  When  a  recipient  is  known  by 
name  to  the  postal  employee  defivering 
the  COD  article,  the  employee  making 
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the  Identification  should  note  "Customer 
Known"  on  the  back  of  the  check,  sign 
it,  and  also  record  one  of  the  current 
forms  of  identification  listed  in  (3) 
below,  preferably,  a  driver's  license. 

(3)  If  the  recipient  is  unknown,  two 
cuirent  forms  of  identification  from  the 
following  list  must  be  recorded  on  the 
check: 

(a)  Driver's  license; 

(b)  Military  identification  card; 

(c)  Passport; 

(d)  Credit  card;  or, 

(e)  Other  credentials  showing  the 
signature  and  having  serial  number  or 
other  indicia  that  can  be  traced  to  the 
bearer.  Social  secunty  cards  are  not 
acceptable  identification. 

(4)  Compare  the  signature  on  the 
check  with  the  signature  on  the 
identification.  If  signatures  do  not 
match,  do  not  accept  the  check. 

(5)  Record  the  COD  number  on  the 
check. 

fThe  remainder  of  914.54  is 
unchanged). 
.62  Payment  By  Money  Order. 

•  »         •         *         • 

.622  Remitting  to  Sender. 

Mail  checks  in  a  penalty  envelope  and 
money  orders  in  an  EM03  penalty 
envelope  on  the  day  of  issue  or  not  later 
than  the  following  workday.  Use 
prepaid  {or  business  reply)  envelopes, 
when  furnished  by  mailer.  Enclose  any 
extra  COD  tag  coupons  to  be  returned. 

•  •         •         •        * 

.4  Delete  914.624.  add  new  .63  and  .64 
as  follows,  and  renumber  .63  through  .67 
as  .65  through  .68.  , 

.63  Payment  by  check. 

.631  The  recipient's  check  must  be 
made  payable  to  the  mailer.  Checks 
must  be  processed  daily  as  provided  in 
914.621.  Prepare  as  follows: 

a.  Examine  check  for  completeness. 

b.  Enter  COD  number  In  memo  portion 
of  check  if  recipient  has  not  already 
done  so. 

c.  Correct  the  address  printed  in  the 
check,  if  necessary. 

d.  Annotate  the  back  of  the  COD  form 
to  show  that  payment  was  made  by 
check.  Enter  the  check  number  and  date 
the  check  was  mailed. 

.632  Remitting  to  sender. 

Return  check  to  mailer  in  accordance 
with  914.622.  File  COD  tag  in 
accordance  with  914.62ir 

.633  Missing  or  illegible  name  of  sender. 

Obtain  the  name  and  address  of  the 
sender  from  the  recipient  and  request 
the  postmaster  at  the  office  of  mailing  to 
review  the  sender's  mailing  receipt  in 
order  to  verify  that  the  package  was 
mailed  by  him.  If  the  sender  cannot  be 


verified,  and  the  recipient  desires  to  pay 
cash,  deliver  the  article  in  accordance 
with  914.623.  Otherwise,  handle  the 
article  in  accordance  with  159.5c. 

.64  Returned  Money  Orders  and  Checks. 

Try  to  obtain  the  correct  address  for 
money  orders  and  checks  returned  as 
unclaimed.  If  the  payee  carmot  be 
located,  handle  as  follows: 

a.  Forward  the  money  order  and  a 
statement  of  the  facts  to  the  Money. 
Order  Division.  Postal  Data  Center,  P.O 
Box  14795,  St.  Louis,  MO  63182-«400. 

b.  Send  money  orders  returned  to 
postmasters  endorsed  "Refused,  Out  of 
Business,  or  Fictitious,"  to  the  same 
address. 

c.  Annotate  the  back  of  the  COD  tag 
to  show  when  a  check  has  been 
returned  and  forward  the  returned  check 
to  the  customer. 

d.  If  money  orders  or  checks  are 
returned  to  postmasters  "Fraudulent," 
make  every  effort  to  return  the  check  to 
the  customer,  or  the  amount  of  the 
money  order  to  the  purchaser.  If  this 
cannot  be  accomplished,  forward  money 
orders  to  the  Money  Order  Division  and 
attach  checks  to  the  COD  tag  and  file 
the  tag.  In  each  instance,  note  the 
disposition  of  the  money  order  or  check 
on  the  COD  tag  and  file  the  tag. 

•  *  •  •  ■ 

5.  Move  the  text  in  existing  914.66  to 
the  end  of  renumbered  914.66  as  follows: 

.66  Loose  or  Tape-on  Tags. 


d.  When  tape-on  lags.  Form  3816a-S 
have  been  used  on  the  parcels,  fasten 
the  loose  ends  down  before  forwarding 
or  returning  the  parcels. 
*         •         •         •         • 

6.  Add  new  914.69  as  follows: 

.69  Claims  and  Inquiries  Regarding 
Nonreceipt  of  Checks  or  Money  Orders. 

a.  Inquiries  or  claims  involving  the 
nonreceipt  of  recipient's  checks  or 
money  orders  must  be  submitted  on 
Form  3812  in  accordance  with  the 
provisions  of  DMM  149.2  and  149  3 

b.  The  postmaster  at  the  office  of 
address  will  indicate  whether  or  not 
post  office  records  show  delivery 
incuding  the  date  of  delivery,  to  whom 
delivered,  whether  payment  was  made 
by  either  check  or  money  order,  and  the 
check  or  money  order  number  (see 
149.343b(l)(b)). 

c.  Postmasters  will  not  participate  in 
any  disputes  regarding  the  recipient's 
check. 


7.  Change  914.7,  as  follows: 
914.7  Special  Instructions. 

.71  Office  With  950  or  More  Revenue 
Units. 

•  •         •         •         • 

.712  Recording  Section. 

•  •••<• 

b.  Clear  earners  as  follows: 
(1)  At  the  end  of  each  trip,  or  daily, 
give  the  carrier  a  receipt,  in  duplicate, 
on  the  right  side  of  Form  3821.  Show 
number  of  receipted  tags,  total  amount 
collected  (including  the  amounts  to  be 
remitted  by  check,  by  money  order,  and 
the  money  order  fees),  and  number  of 
returned  packages. 

•  •         •         •         •  ^ 

.715  Remitting  Units. 

•  •    *  •        •        • 

e.  At  office  operating  under  system  B: 


•  • 


8.  Add  the  following  section  (e)  to 
.715e(2): 

(e)  Process  COD  tags  with  checks 
made  payable  to  the  mailer  in 
accordance  with  914.63. 

9.  Make  the  following  change  to 
.715e(3): 

(3)  The  station  or  branch 
superintendent,  or  designee,  will  receive 
the  receipted  onginal  Form  3822  from 
the  COD  clerk  and  compare  the  amounts 
thereon  with  the  totals  on  Forms  3821. 
These  must  agree.  This  individual  will 
also  receive  the  COD  tags  from  the 
money  order  clerk  with  customers' 
receipts  attached.  Venfy  separately,  all 
COD  tags  annotated  to  show  payment 
by  check. 
(The  remainder  of  914.715  is  uncharged) 

10.  Make  the  following  changes  to 
914.71  through  914.73,  as  follows: 

.716    Main  Office  Window  Unit. 

a.  Issue  the  money  orders  and  mail 
recipient's  checks  to  the  mailer,  if  paid 
by  check  (see  914.62). 

b.  Staple  the  customer's  receipt  to  the 
COD  tag  if  appropriate,  or  annotate  the 
back  of  the  COD  tag  as  required  in 
914.631d. 

•         •         •         •         • 

g.  Check  one  day's  COD  business 
each  month  to  make  sure  money  orders 
are  being  properly  prepared  and 
promptly  issued,  and  that  COD  tags  are 
properly  annotated  when  paid  by  check. 

(The  remainder  of  ffl4.716  is  unchanged). 


:..! 


.72    Offices  Having  From  190  Through 
949  Revenue  Units. 

.721     Assignment  of  Clerks. 

Assign  different  clerks  to  the 
following  work  if  possible: 
***** 

C.  Money  order  clerk.  To  issue  money 
orders  in  payment  of  COD  charges  and 
to  mail  customer's  checks  to  the  mailer, 
if  paid  by  check. 


.725    Check  of  COD  Business. 

***** 

b.  Method.  Perform  the  examination 
as  follows: 
***** 

(3)  Check  the  COD  tag  file  to  verify 
that  packages  shown  on  Form  381 4-C 
have  been  delivered.  Where  applicable, 
compare  dates  of  money  orders  with 
dates  of  delivery  as  shown  on  the  COD 
tags  and  Form  381 4-C. 

*  *         ft         *         * 

(5)  Select  at  random  several  delivering 
employees'  receipts  and,  if  paid  by 
money  order,  compare  dates  of  delivery 
with  recorded  dates  of  COD  money 
orders. 
***** 

.735    Delivery  From  Rural  Station. 

*  •  •  •  •  _:. 

c.  Process  the  money  orders  and 
checks  in  accordance  with  914.62  and 
914.63 

*  *         •         ft         ft 

e.  When  appropriate,  attach 
customer's  receipt  portions  of  money 
orders  to  delivery  office  portions  of 
COD  tags  and  send  them  to  the  main 
post  office. 

f  The  main  post  office  will  complete 
Form  3850  to  show  delivery  and  file 
COD  tags.  Customers  receipt  portions  of 
money  orders  will  be  attached  to  the 
tags  if  this  method  of  payment  was 
chosen. 

A  transmittal  letter  making  these 

changes  in  the  pages  of  the  Domestic 

Mail  Manual  will  be  published  and  will 

be  transmitted  to  subscribers 

automatically.  Notice  of  issuance  of  the 

transmittal  letter  will  be  published  in 

the  Federal  Register  as  provided  by  39 

CFR  111.3. 

Fred  Eggleston. 

Assistant  General  Counsel.  Legislative 

Division. 

(FR  Doc.  87-12375  Filed  5-29-87;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  60  > 

[AD-FRL-3197-3] 

Standards  of  Perfornuinc«  for  New 
Stationary  Sources;  Reference 
Methods;  Method  ISA  for  the 
Determination  of  Total  Reduced  Sulfur 
Emissions  From  Sulfur  Recovery 
Plants  In  Petroleum  Refineries 

aQENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

summary:  Method  15A  for  the 
determination  of  total  reduced  sulfur 
(TRS)  emissions  in  petroleum  refineries 
was  proposed  in  the  Federal  Register  on 
July  11, 1986  (51  FR  25212).  This  action 
promulgates  "Method  15A, 
Determination  of  Total  Reduced  Sulfur 
Emissions  from  Sulfur  Recovery  Plants 
in  Petroleum  Refineries,"  which  is  to  be 
added  to  Appendix  A  of  40  CFR  Part  60. 
The  intended  effect  is  to  allow  all 
sources  in  petroleum  refineries  that  are 
subject  to  standards  of  performance 
requiring  the  use  of  Method  15  to  use 
this  as  an  alternative  method.  Method 
15A  employs  a  simpler  and  less 
expensive  procedtae  than  Method  15. 
Revisions  to  §  80,106  of  Subpart  J  are 
also  being  made  to  cite  Method  15A  and 
to  specify  the  required  sampling 
conditions. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  judicial  review  of  the  actions 
taken  by  this  notice  is  available  only  by 
the  filing  of  a  petition  for  review  in  the 
U.S.  Court  of  Appeals  for  the  District  of 
Columbia  Circuit  within  60  days  of 
today's  pubhcation  of  this  rule.  Under 
section  307(b)(2)  of  the  Clean  Air  Act, 
the  requirements  that  are  the  subject  of 
today's  notice  may  not  be  challenged 
later  in  civil  or  criminal  proceedings 
brought  by  EPA  to  enforce  these 
requirements. 

EFFECTIVE  DATE:  June  1, 1987. 
ADDRESSES:  Docket.  Docket  No.  A-86- 
06,  containing  materials  relevant  to  this 
rulemaking,  is  available  for  public 
inspection  and  copying  between  8:00 
a.m.  and  4:00  p.m.,  Monday  through 
Friday,  at  EPA's  Central  Docket  Section, 
South  Conference  Center,  Room  4,  401  M 
Street.  SW.,  Washington,  DC  20460.  A 
reasonable  fee  may  be  charged  for 
copying. 

FOR  FURTHER  INFORMATION  CONTACT: 
Foston  Curtis  or  Roger  Shigehara, 
Emission  Measurement  Branch, 
Emission  Standards  and  Engineering 
Division  (MD-19),  U.S.  Environmental 
Protection  Agency,  Research  Trianglft'' 


Park,  North  Carolina  27711.  telephone 
(919)  541-2237. 

SUPPLEMENTARY  INFORMATION: 
L  The  Rulemaking 

Method  15A  incorporates  the  Method 
6  analysis  procedure  for  determining 
TRS  compounds  that  have  been 
oxidized  to  sulfur  dioxide. 

This  rulemaking  does  not  impose 
emission  measurement  requirements 
beyond  those  specified  in  the  current 
regulations,  nor  does  it  change  any 
emission  standard.  Rather,  the 
rulemaking  would  simply  add  an 
alternative  test  method  associated  with 
emission  measurement  requirements 
that  would  apply  irrespective  of  this 
rulemaking. 

Mention  of  trade  names  or 
commercial  products  in  this  publication 
does  not  constitute  the  endorsement  or 
recommendation  for  use  by  EPA. 

n.  Public  Participation 

The  opportunity  to  hold  a  public 
hearing  on  August  25, 1986,  at  10«l  a.m., 
was  presented  in  the  proposal  notice, 
but  no  one  desired  to  make  an  oral 
presentation.  The  public  comment 
period  was  from  July  11  to  September  24, 
1986.  No  significant  comments  were 
received  from  the  proposed  rule,  and 
consequently,  only  minor,  typographical 
method  changes  have  been  made. 

m.  Administrative 

The  docket  is  an  organized  and 
complete  file  of  all  the  information 
considered  by  EPA  in  the  development 
of  this  rulemaking.  The  docket  is  a 
dynamic  file,  since  material  is  added 
throughout  the  rulemaking  development. 
The  docketing  system  is  intended  to 
allow  members  of  the  public  and 
industries  involved  to  identify  readily 
and  locate  documents  so  that  they  can 
effectively  participate  in  the  rulemaking 
process.  Along  with  the  statement  of 
basis  and  purpose  of  the  proposed  and 
promulgated  test  method  and  EPA 
responses  to  significant  comments,  the 
contents  of  the  docket,  except  for 
interagency  review  matenals,  will  serve 
as  the  record  in  case  of  judicial  review 
[section  307(d)(7)(A)]. 

Under  Executive  Order  12291,  EPA  is 
required  to  judge  whether  a  regulation  is 
a  "major  rule"  and,  therefore,  subject  to 
the  requirements  of  a  regulatory  impact 
analysis.  The  Agency  has  determined 
that  this  regulation  would  result  in  none 
of  the  adverse  economic  effects  set  forth 
in  Section  1  of  the  Order  as  grounds  for 
finding  a  regulattion  to  be  a  "major  role," 
The  Agency  has,  therefore,  concluded 
that  this  regulation  is  not  a  "major  rule" 
under  Executive  Order  12^1. 


UM  I 


20392  Federal  Rejjistex  /  Vol    52,  .Nio.  J04  /  Monday,  }unR  1.  1987  /  Rules  and  Regulations 


— -^ -t- 

The  Regulatory  Flexibibty  Act  erf  19B0 
requires  the  identificaticm  of  potentially 
adverse  impacts  of  Federal  regulations 
upon  small  business  entities  The  Act 
specifically  requires  the  completion  of  a 
Regulatory  Flexibility  AualyHis  in  tho»e 
instances  where  small  business  impacts 
are  possible.  Because  this  test  method 
imposes  no  adverse  economic  impacts,  a 
Regulatory  Flexibility  An^ilysis  has  not 
been  conducted. 

This  rule  does  not  contain  an> 
information  collection  rpqmremenis 
subject  to  ClVin  review  under  the 
Paperwork  Reduction  Act  of  !*♦«)  44 
U.S.C.  3501  et  seq  This  rulemaking  does 
not  impose  any  additional  emission 
measurement  requirements  on  fanlities 
affected  by  this  rulemaking  Rather,  this 
rulemaking  adds  an  alternativp  fe^t 
method  associalwJ  with  emission 
measurement  re<iuirt?ments  that  would 
apply  irrespective  of  this  rulemaking. 

Pursuant  to  provisions  of  5  U.S.C. 
605(b).  1  hereby  certify  that  the 
promulgated  rule  will  not  have  an 
impact  on  small  entities. 

List  of  Subjects  in  40  CFK  Part  60 

Air  pollution  control. 

Intergovemmental  relations,  fVtroleum 
refineries.  Reporting  and  recordkeeping 
requirements,  Im orporation  h\  ^■ 

reference. 

Dated:  May  21,  19e7. 
Lm  M.  Tlioinas,  ~^ 

Administrator  »' 

PART  60— {AMENDED! 

40CFR  Part  60  is  dmeixied  us  follows: 

1.  The  authority  fur  40  CFK  I'drt  m 
continues  to  read  as  follows. 

Authority:  Sect  101  111,  114.  116.  and  301 
of  the  Clean  Air  Act,  a»  ampruifd  i4r  U.S.C. 
7401.  7411,  7414.  74  Ih.  '6*11 ) 

2.  By  amending  §  rtO  106  by  adding  a 
sentence  to  the  end  of  paragrHph  (d) 
introductory  text,  and  by  rt?vising 
paragraph  (d)(2)  to  read  as  follows: 

5  60  10«     Test  method*  and  pcocedor**. 

(d)  *  *  *  Method  15A  may  be  ustnl  as 
an  alternative  m«tho<i  for  detemiimng 
reduced  sulfur  compounds. 
»         •         •         •         • 

(2)  If  Method  15  is  used,  each  run  shall 
consist  of  16  samples  taken  over  a 
minimum  of  3  hours.  If  Methmi  15A  is 
used,  each  run  shall  consist  of  one  3- 
hour  sample  or  three  1  hour  samples 
The  sampling  point  shall  lie  at  the 
centroid  of  the  cross  section  of  the  duc-t 
if  the  cross  sectional  area  is  less  than  5 
m'  (54  ft*)  or  at  a  point  no  closer  to  the 


walls  than  1  m  (39  in  }  if  the  cross  - 
sectional  area  is  5  m'  or  more  and  the 
centroid  is  more  than  1  m  fnim  the  wall. 
For  Method  15,  to  ensure  minirtiura 
residence  time  for  the  sample  inside  the 
sample  lines,  the  s.impling  rntp  shall  be 
at  least  3  liters/min  (0  1  ft'/min).  The 
SOj  equivalent  for  each  run  shall  be 
calculated  as  the  arithmetic  average  of 
the  SOi  equivalent  of  each  sample 
during  the  run   Method  4  shall  be  i,ised 
to  deferfrune  the  moisture  content  of  the 
gases  when  using  Method  15  The 
sampling  point  for  Method  4  shall  be 
adjacent  to  the  sampling  point  for 
Method  15.  The  sample  shall  be 
extracted  at  a  rate  proportional  to  the 
gas  velocity  at  the  samplirvg  point.  F-jch 
run  shall  span  a  minimum  of  4 
consecutive  ht)iirs  of  continuous         *• 
gamphng.  A  number  of  separate  s/iraples 
may  be  taken  for  each-nm  provided  the 
total  sampling  time  of  thf*9e  samples 
adds  up  to  a  minimum  of  4  con8P<:utive 
hours.  Where  more  than  one  sample  is 
iiMd«  the  average  mois'ure  content  for 
the  ran  shall  be  calculated  as  the  time 
weighted  average  of  the  moisture 
content  of  each  sample  according  to  ihe 
formula: 


B^  = 


I-' 


n„     •«!- 


where; 

(B,o  =•  Proportion  hy  voiunwi  of  waler  »rtp<>f 
in  the  gas  strfinn  for  ihe  run. 
N  =  Number  of  ginnpin*. 
Bm  =  Proportion  by  volume  of  wHter  vapor  In 

the  gas  slrpam  for  the  sHitipte  I 
t^ » Continuous  sampling  rimr  '.nr  nn-nple  i 
T«Total  continnou*  samplinx  \^r.\e  of  nil  N 

samples.         • 

3.  By  adding  Method  15A  to  Appendix 
A  to  read  as  follows: 

Appendix  A — Kefererwat  N4«(>Mxis 


Method  ISA — Determination  of  Total 
Reduced  Sulfur  Emissions  From  Sulfur 
Recovery  Plants  in  Petroleum  Refineries 

1.  Applicability,  Principle,  Interferences. 
Precision,  and  Bias 

1.1  Applicability.  Tl^is  method  is 
applicable  to  the  determination  of  total 
reduced  sulfur  (TRS)  emissions  from 
sulfur  recovery  plants  where  the 
emissions  are  in  a  reducing  atmosphere. 
such  as  in  Strefford  units.  The  lower 
detectable  limit  is  0  1  ppm  of  sulfur 
dioxide  (SOi)  when  sampling  at  2  hters/ 
min  for  3  hours  or  0  3  ppm  when 
sampling  at  2  liters/min  for  1  hour  The 
upper  concentration  hmit  of  the  meth<Hi 


exceeds  TRS  levels  generally 
encountered  in  sulfur  recovery  plant.s. 

l.Z  Principle.  An  integrated  gus 
sample  is  extracted  from  the  stack,  and 
combustion  air  is  added  to  the  oxyg«'n 
(Oil-deficient  gas  at  a  known  rate.  The^  ' 
TRS  compounds  (hydrogen  sulfide,  ^' 
carbonyl  sulfide,  and  carbon  disulfide) 
are  theriaelly  oxidized  to  sulfur  dioxide, 
collected  in  hydrogen  peroxide  as 
sulfate  ion,  and  then  analyzed  according 
to  the  Method  ti  barium  thorin  titration 
procedure, 

1.3  Interferences.  Reduced  sulfur    ^ 
compounds,  other  than  TRS,  that  are 
present  in  the  emissions  will  also  be 
oxidized  to  SOi.  For  example,  thinphene 
has  been  identified  in  emissions  from  a 
Stretford  unit  and  pnxiuced  a  pcwitue 
bias  of  30  percent  in  the  Method  ISA 
result.  However,  these  biases  may  not 
affect  the  outcome  of  the  test  at  units 
where  emissions  are  low  relative  to  the 
standard. 

Calcium  and  aluminum  have  been 
shown  to  interfere  in  the  Method  6 
titration  procedure.  Since  these  metals 
have  been  identified  in  particulate 
matter  emissions  from  Stretford  units,  a 
1  eflon  filter  is  required  to  remove  this 
interference. 

Note. — Mention  of  trade  name  or 
commercial  products  in  this  publication  does 
not  constitute  the  emiorscment  or       ' 
recommendation  for  use  by  the 
Knvironmental  Protection  Agency. 

When  used  to  sample  emissions 
containing  7  percent  moisture  or  less, 
the  midget  impingers  have  sufficient 
volume  to  contain  the  condensate 
collected  during  sampling.  Uilutior  uf 
the  H;Oi  does  not  affect  the  collection 
of  SO2.  At  higher  moisture  contents,  the 
potassium  citrate-citric  acid  buffer 
system  used  with  Method  16A  should  be 
used  to  collect  the  condensate 

\.A  Precision  and  bins.  Relative 
standard  deviations  of  2  8  and  6.9 
percent  at  41  ppm  TRS  have  been 
obtained  when  sampling  for  1  and  3 
hours,  n-spertivply  Results  obtained 
with  this  method  are  likely  to  contain  a 
positive  bias  due  to  the  presence  of 
nonregulated  sulfur  compounds  (that  are 
present  in  petroleum)  m  the  emissions. 

2.  Apparatus 

2.1  Sampling.  The  sampling  train  is 
shown  in  Figure  15.A-1.  and  component 
parts  are  discu^ed  below. 
Modifications  to  this  sampling  train  are 
acceptable  provided  that  the  system 
performance  check  is  met. 
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Figure  15A-1.  Method  15A  sampling  train. 
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2.1.1  Probe.  0.6-cm  (''4-in.)  OI)  Teflon 
tubing  sequentially  wrapped  with  heat 
resistant  fiber  strips,  a  rubberized 
heating  tape  (with  a  plug  at  one  end), 
and  heat-resistant  adhesive  tape.  A 
flexible  thermocouple  or  some  other 
suitable  temperature-measuring  device 
»hall  be  placed  between  the  Teflon 
tubing  and  the  fiber  gtnpg  so  that  the 


temperature  can  be  monitored  The 
probe  should  be  sheathed  in  stainless 
steel  to  provide  in-8tack  rigidity  A 
series  of  bored-out  stainless  ste«d 
fittings  placed  at  the  front  of  the  sheath 
will  prevent  flue  gas  from  entering 
between  the  probe  and  sheath  The 
sampling  probe  is  depicted  in  Figure 
15A-2. 


SERIES  OF  FITTINGS  BOREO 
TO  PASS  TUBE  THROUGH 


If^ATlNG  TAPE 


FLUE  GAS 

FLOW 


0JVin.T£FlOII 
U  TUBING 


FlIXIBLE  THERMOCOUPLE 
TEMPf  RATURE  MONITOR 


Figure  15A-2.  Melhod  15A  sampling  probe. 


Z.\.2  Particulate  filter  A  50-mm 
Teflon  filter  holder  and  a  1-  to  2-^m 
porosity  Teflon  filter  (available  throiixh 
Savillex  Corporation.  5325  Highway  lai, 
Minnetonka.  Minnesota  55345).  The 
filter  holder  must  be  maintained  in  a  hot 
box  at  a  high  enough  temperature  to 
prevent  condensation. 


2.1  3  Combustion  air  delivery  system. 
As  shown  m  the  schematic  diagram  in 
Figure  15A-3.  The  rotameter  should  be 
selected  to  measure  an  air  flow  rate  of 
0.5  hter/nain. 
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Fiqure  15A-3.  Corbustion  air  delivery  system. 


2.1.4  Combustion  tube.  Quartz  glass 
tubing  with  an  expanded  combustion 
chamber  2.54  cm  (1  in.)  in  diameter  and 
at  least  30.5  cm  (12  in.)  long.  The  tube 
ends  should  have  an  outside  diameter  of 
0.6  cm  (V4  in.)  and  be  at  least  15.3  cm  (6 
in  )  long.  This  length  is  necessary  to 
maintain  the  quartz-glass  connector  at 
ambient  temperature  and  thereby  avoid 
leaks.  Alternatively,  the  outlet  may  be 
constructed  with  8  90-degTee  glass 
elbow  and  socket  that  would  fit  directly 
onto  the  inlet  of  the  first  peroxide 
impinger. 

2.1.5  Furnace.  Of  sufficient  size  to 
enclose  the  combustion  tube.  The 
furnace  shall  have  a  temperature 
regulator  capable  of  maintaining  the 
temperature  at  1100  ±  50*C.  The  furnace 
operating  temperature  shall  be  checked 
with  a  thermocouple  to  ensure  accuracy. 
Lindherg  furnaces  have  been  found  to  be 
satisfactory. 

2.1.6  Penixide  impingers.  stopcock 
grease,  thermometer,  drying  tube,  valve. 
pump,  barometer,  and  vacuum  gauge. 
Same  as  in  Method  6,  Sections  2.1.2. 
2.1.4,  2.1.5.  2.1.6,  2.1.7,  2.1.8,  2.1.11,  and 
2,1.12,  respectively. 

2.1.7  Plate  meters.  Rotameters  (or 
equivalent)  capable  of  measuring  flow 
rate  to  within  5  percent  of  the  selected 
fiow  rate  and  calibrated  as  in  Section 
b.Z. 

2.1.8  Volume  meter.  Dry  gas  meter 
capable  of  measuring  the  sample  volume 


under  the  particular  sampling  conditions 
with  an  accuracy  of  ±  2  percent. 

2.1.9  U-tube  manometer.  To  measure 
the  pressure  at  the  exit  of  the 
combustion  gas  dry  gas  meter. 

2.2  Sample  recovery  and  analysis. 
Same  as  in  Method  6,  Sections  2.2  and 
2.3.  except  a  10-ml  buret  with  0.05-ml 
graduations  is  required  for  titrant 
volumes  of  less  than  10.0  ml,  and  the 
spectrophotometer  is  not  needed. 

3.  Reagents.  Unless  otherwise 
indicated,  all  reagents  must  conform  to 
the  specifications  established  by  the 
Committee  on  Analytical  Reagents  of 
the  American  Chemical  Society.  When 
such  specifications  are  not  available,  the 
best  available  grade  shall  be  used. 

3.1  Sampling.  The  following  reagents 
are  needed: 

3.1.1  Water.  Same  as  in  Method  6, 
Section  3.1.1. 

3.1.2  Hydrogen  peroxide.  3  percent 
Same  as  in  Method  6,  Section  3.1.5  (40 
ml  is  needed  per  sample). 

3.1.3  Recovery  check  gas.  Carbonyl 
sulfide  (COS)  in  nitrogen  (100  ppm  or 
greater,  if  necessary)  in  an  aluminum 
cylinder.  Verify  the  concentration  by  gas 
chromatography  where  the  instrument  is 
calibrated  with  a  COS  permeation  tube. 

3.1.4  Combustion  gas.  Air,  contained 
m  a  gas  cylinder  equipped  with  a  two- 
stage  regulator.  The  gas  should  contain 
less  than  50  ppb  of  reduced  sulfur 
compounds  and  less  than  10  ppm  total 
hydrocarbons. 


3.2  Sample  recp\  er\  and  analysis. 
Same  as  m  Method  6,  Sections  3,2  and 

4  Procedure  4.1  Sampling  Before  any 
source  sampling  is  done,  conduct  two 
30-minute  system  performance  checks  in 
the  field,  as  detailed  in  Section  4  3.  to 
validate  the  sampling  train  components 
and  procedures  (optional). 

4  11  Preparation  o*  sampling  train. 
For  the  Method  6  part  of  the  tram 
measure  20  ml  of  3  percent  hydrogen 
peroxide  into  t)ie  first  and  second 
midget  impmgers.  Leave  the  third  midget 
impinger  empty  and  add  silica  gel  to  the 
fourth  impinger  Alternatively,  a  silica 
gel  drying  tube  may  be  used  in  place  of 
the  fourth  impinger  Place  crushed  ice 
and  water  around  all  impingers 
Maintain  the  oxidation  fiimace  at  1100 
±  50*C  to  ensure  100  percent  oxidation 
of  COS.  Maintain  the  probe  and  filter 
temperatures  at  a  high  enough  level  (nc 
visible  condensation)  to  prevent 
moisture  condensation  and  monitor  the 
temperatures  wnlh  a  thermocouple. 

4.1.2  Leak-check  procedure.  Assemble 
the  sampling  train  and  leak -check  as 
described  in  Method  6.  Seer, on  4. 1.2. 
Include  the  combusuon  air  delivery 
system  from  the  needle  valve  forward  in 
the  leak-check. 

4.1.3  Sample  collection.  Adjust  the 
pressure  on  the  second  stage  of  the 
regulator  on  the  combustion  air  cylinder 
to  10  psig.  -Adjust  the  combustion  air 
fiow  rate  to  0.50  iiter/min  (±10  percent) 
before  injecting  combustion  air  into  the 
sampling  train.  Then  inject  combustion 
air  into  the  sampling  tram,  start  the 
sample  pump,  and  open  the  stack 
sample  gas  valve.  Carr\  out  these  three 
operations  within  15  to  30  seconds  to 
avoid  pressurising  the  sampling  train. 
Adjust  the  total  sample  fiow  rate  to  2.0 
hters/min  (±10  percent).  The 
combustion  air  fiow  rate  of  0.50  liter/ 
min  and  the  total  sample  fiow  rate  of  2.0 
liters/min  produce  an  0:  concentration 
of  5.0  percent  in  the  stack  gas.  TTiis  Oi 
concentration  must  be  maintained 
constantly  to  allow  oxidation  of  TRS  to 
SOj.  Adjust  these  fiow  rates  during 
sampling  as  necessan,'.  Monitor  and 
record  the  combustion  air  manometer 
reading  at  regular  intervals  during  the 
sampling  period.  Sample  for  1  or  3  hours. 
At  the  end  of  sampling,  turn  off  the 
sample  pump  and  combustion  air 
simultaneously  (within  15  to  30  seconds 
of  each  other).  All  other  procedures  are 
the  same  as  in  Method  6.  Section  4.1.3, 
except  that  the  samplmg  train  should 
not  be  purged.  After  collecting  the 
sample,  remove  the  probe  from  the  stack 
and  conduct  a  leak-check  (mandatory). 

After  each  3-hour  test  run  (or  after 
three  1-hour  samples),  conduct  one 
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system  performance  check  (see  Section 
4.3).  After  this  system  performance 
check  uiid  before  the  ne.xt  test  run.  it  is 
recommended  that  the  probe  be  rinsed 
and  brushed  and  the  filter  replaced. 

In  Method  15,  a  test  run  is  composed 
of  16  mdividudl  analyses  (injects) 
performed  over  a  period  of  not  less  than 
3  hours  or  more  than  6  hours.  For 
Method  15A  to  be  consistent  with 
Method  15.  the  following  may  be  used  to 
obtain  a  test  run:41)  Collect  three  60- 
minute  samples  or  (2)  collect  one  3-hour 
sample.  (Three  test  runs  constitute  a 
test.) 

4.2  Sample  recovery.  Recover  the 
hydrogen  peroxide-containing  impingers 
as  detailed  in  Method  6.  Section  4.2. 

4.3  System  performance  check.  A 
system  performance  check  is  done  (1)  to 
validate  the  sampling  train  components 
and  procedure  (before  testing,  optional) 
and  (2)  to  validate  a  test  run  (after  a 
run).  Perform  a  check  in  the  field  before 
testing  consisting  of  at  least  two 


samples  (optional),  and  perform  an 
additional  check  after  each  3-hour  run  or 
after  three  1  hour  samples  (mandatory). 
The  checks  involve  sampling  a  known 
concentration  of  COS  and  comparing  the 
analyzed  concentration  with  the  known 
concentration  Mix  the  recovery  gas 
with  Ni  as  shown  in  Figure  15A-4  if 
dilution  is  required  Adjust  the  flow 
rates  to  generate  a  COS  concentration  in 
the  range  of  the  stack  gas  or  within  20 
percent  of  the  applicable  standard  at  a 
total  flow  rate  of  at  least  2.5  liters/min 
Use  Equation  15A-^  to  calculate  the 
concentration  of  recovery  gas  generated. 
Calibrate  the  flow  rate  from  both 
sources  with  a  soap  bubble  flow  tube  so 
that  the  diluted  concentration  of  COS 
can  be  accurately  calculated.  Collect  30- 
minute  sapiples,  and  analyze  in  the 
normal  manner.  Collect  the  samples 
through  the  probe  of  the  sampling  train 
using  a  manifold  or  some  other  suitable 
device  that  will  ensure  extraction  of  a 
representative  sample. 
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Figure  1 5A-4.  COS  recovery  gas  generator  systenn. 


The  recovery  check  must  be 
performed  in  the  field  before  replacing 
the  particulate  filter  and  before  cleaning 
the  probe  A  sample  recovery  of  100  ± 
20  percent  must  be  obtained  for  the  data 
to  be  valid  and  should  be  reported  with 


the  emission  data,  but  should  not  be 
used  to  correct  the  data.  However,  if  the 
performance  check  results  do  not  affect 
the  compliance  or  noncompliance  status 
of  the  affected  facility,  the 
Administrator  may  decide  to  accept  the 


results  of  the  compliance  test.  Use 
Equation  15A-5  to  calculate  the 
recovery  efficiency 

4,4     Sample  analysis  Same  as  in 
Method  6,  Section  4.3  For  compliance 
tests  only,  an  FlI^A  SO5  field  audit 
sample  shall  be  analyzed  with  each  set 
of  samples.  Such  audit  samples  are 
available  from  the  Quality  Assurance 
Division,  Environmental  Monitoring 
Systems  Laboratory,  US  Environmental 
Protection  Agency,  Research  Triangle 
Park.  North  Carolina  27711. 

5.  Calibration.  5.1     Metering  system, 
thermometers,  barometer  and  barium 
perchlorate  solution.  Calibration 
procedures  are  presented  in  Method  6. 
Sections  5.1,  5.2.  5.4,  and  5  5. 

5.2    Rotameters.  Calibrate  with  a 
bubble  flow  tube. 

6.  Calculations.  In  the  calculations. 
retain  at  least  one  extra  decimal  figure 
beyond  that  of  the  acquired  data.  Round 
off  figures  after  final  calculations. 

6.1    Nomenclature. 

Cms  =  Concentration  of  TRS  as  SO>.  dry 

basis,  corrected  to  Btandard  conditions. 

ppm. 
N  =  Normality  of  barium  perchlorate  titrant. 

milliequivalents/ml. 
Pfc„  =  Barometric  pressure  at  exit  orifice  of 

the  dry  Ras  meter,  mm  Hg 
Prti  =  Slandard  atisolule  pressure,  760  mm  Hg. 
T„  =  Avera)^e  dry  gas  meter  absolute 

temperature,  '. 
T*i=  Standard  absolute  temperature.  293*. 
V,  =  Volume  of  sample  aliquot  titrated,  ml. 
V^  =  Dry  gas  volume  as  measured  by  the 

sample  train  dry  gas  meter,  liters. 
V.^  =-  Dry  gas  volume  as  measured  by  the 

combustion  air  dry  sat.  meter,  liters. 
V„^uii=  Ory  gas  volume  measured  by  the 

sample  tram  dry  gas  meter,  corrected  to 

standard  conditions,  liters. 
'^ ar^MS  -  Dry  gas  volume  measured  by  the 

corabusiion  air  dry  gds  meter,  corrected 

to  standard  conditions,  liters. 
V,,to  =  Total  volume  of  solution  in  which  the 

sulfur  dioxide  sample  is  contained.  100 

ml. 
V,  =  Volume  of  banum  perchlorate  titrant 

used  for  the  sample  (average  of  replicate 

titrations),  ml. 
V,»  =  Volume  of  barium  perchlorate  titrant 

used  for  the  blank,  ml. 
Y  =  Calibration  factor  for  sampling  train  dry 

gas  meter, 
Yc  =  Calibration  factor  for  combustion  air  dry 

gas  meter. 
C«o  =  Concentration  of  generated  recovery 

gas.  ppm, 
Ccoi  =  Concentration  of  COS  recovery  gas. 

ppm. 
Q(.o,  =  FIow  rate  of  COS  recovery  gas,  liters/ 

min. 
Q^2  -  Flow  rate  of  diluent  N,  liters/min. 
R  ^  Recovery  efficiency  for  the  system 

performance  check,  percent. 
32.03  =  KquivHlent  weight  of  sulfur  dioxide. 

mg/meq. 


12Q25 


(32.03  mg)     (24.05  hters)         (mole)  (1  g)  (10*  ml)  (10*  \i.\) 


meq 


(roeq) 


(mole) 


[(AS»  g)  (10,  g)  (Kter)  (raJ) 


6-2    Dry  Sample  Gas  Volume,  Corrected  to  Standard  Conditions, 
V«Yr-J  (P».)  K,  Y  (V J  (P^) 


V«uu)  = 


(T  J  (P«.) 


T. 


Eq.  15A-1 


where:  Ki  =0.3658" /mm  Hg  for  metric  units. 
6^    Combustion  Air  Gas  Volume.    Corrected  to  Standard  Conditions. 


Vmt^  = 


k.  Y.  (V^)  (Pt„) 


Eq.  15A-2 


Note.— Correct  P,^  for  the  average 

pressure  of  the  manometer  during  the 
sampling  period. 


6.4    Concentration  of  TRS  as  ppm 
SOt. 


Cn»  = 


Ka  (V.-Vu.)  N  (V^^/VJ 

V_<Md)-V_c<M4) 


Eq.  15A-3 


where:  Ki  =  12025  fil/meq  for  metric  units. 
6.6    Concentration  of  Generated  Recovery  Gas. 

(Ceo.)  (Qcos) 


C»o  — 


Qcai  +  Q«t 


Eq.  15A-4 


6.6    Recovery  Efficiency. 


Ctm 

Cbc 


x  100 
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40CFRPart61 

[AD-FRL-316&-9) 

National  Emission  Standards  for 
Hazardous  Air  Pollutants;  Alternative 
Calibration  Procedure;  An>endments  to 
Test  Method  107 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

action:  Final  i^e. 

summary:  On  April  21. 198a  EPA 
proposed  amendments  to  Method  107  of 

Appendix  B  of  40  CFR  Part  61  that 
included  clarification  of  previous 
procedural  and  equipment  requirements 
and  the  addition  of  an  alternative 
calibration  procedure  (51  FR  13528),  This 
action  promulgates  the  amendments. 
Procedural  and  equipment  requirements 
are  now  more  performance  oriented, 
and  a  protocol  for  judging  the 
acceptability  of  doing  the  multipoint 
calibration  on  a  monthly  rather  than 
daily  basis  is  provided.  Hie  intended 
effect  of  these  amendments  is  to 
facilitate  the  execution  of  Method  107. 

EFFECTfVE  DATE  June  1.  1987. 

Under  section  307[b)(T )  of  the  Clean 
Air  Act,  judicial  review  of  the  actions 
taken  by  this  notice  is  available  only  by 
the  filing  of  a  petition  for  review  in  the 
U.S.  Court  of  Appeals  for  the  District  of 
Columbia  Circuit  within  60  days  of 
today's  publication  of  this  notice.  Under 
secnon  307(b)(2]  of  the  Clean  Air  Act. 
the  requirements  that  are  the  subject  of 
today's  notice  may  not  be  challenged 
later  in  civil  or  criminal  proceedings 
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brought  by  EPA  to  enforce  theae 
requirements. 

ADDRESSES:  Docket.  A  docket,  number 
A-ft5-29.  containing  information 
considered  by  EPA  in  development  of 
the  promulgated  standards  is  available 
for  public  inspection  between  8:00  a.m. 
and  4:00  p.m..  Monday  through  Friday, 
at  EPA's  Central  Docket  Section  (LE- 
131).  South  Conference  Center,  Room  4, 
401  M  Street  SW.,  Washmgton,  DC 
20480.  A  reasonaiile  fee  may  be  charged 
for  copying. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  William  Grimley  or  Mr.  Roger  T. 
Shigehara.  Emission  Measurement 
Branch.  Emission  Standards  and 
Engineering  Division  (MI>-19).  U.S. 
Environmental  Protection  Agency, 
Research  Triangle  Park,  North  Carolina 
27711,  telephone  (919)  541-2237. 

SUPPLEMENTARY  INFORMATION: 

I.  The  Rulemaking 

This  rulemaking  provides 
amendments  to  an  existing  test  method 
for  determination  of  vinyl  chloride 
content  of  inprocess  wastewater 
samples,  and  vinyl  chloride  content  of 
polyvinyl  chloride  resin,  8lun7,  wet 
cake,  and  latex  samples,  in  order  to 
facilitate  the  execution  of  the  method. 
The  rulemaking  does  not  impose 
emission  measurement  requirements 
beyond  those  specified  in  the  current 
regulations,  nor  does  it  change  any 
emission  standard. 

II.  Public  Participation 

The  proposed  amendments  to  Method 
107  were  published  in  the  Federal 
Register  on  April  21, 1986  (51  FR  13528). 
Public  comments  were  solicited  at  the 
time  of  proposal.  To  provide  interested 
persons  the  opportunity  for  oral 
presentation  of  data,  views,  or 
arguments  concerning  the  proposed 
procedures,  a  public  hearing  was 
scheduled  for  June  5, 1986.  beginning  at 
10:00  a.m.  The  hearing  was  not  held 
because  no  one  requested  to  speak.  The 
public  comment  period  was  from  April 
21. 1986,  to  July  27, 1986.  No  comment 
letters  were  received. 

III.  Comments  and  Changes  to  the 
Proposed  Rulemaking 

No  comment  letters  were  received  on 
the  proposed  amendments.  Two 
additions  have  been  made  to  the 
rulemaking  between  proposal  and 
promulgation  to  include  revisions  to 
correct  two  minor  typographical  errors. 

IV.  Administrative 

The  docket  is  an  organized  and 
complete  file  of  all  the  information 
considered  by  EPA  in  the  development 


of  this  rulemaking.  The  docket  is  a 
dynamic  file,  since  material  is  added 
throughout  the  rulemaking  development. 
The  docketing  system  is  intended  to 
allow  members  of  the  public  and 
industnes  involved  to  identify  readily 
and  locate  documents  so  that  they  can 
effectively  participate  in  the  rulemaking 
process.  Along  with  the  statement  of 
basis  and  purpose  of  the  proposed  and 
promulgated  standards,  and  EPA 
responses  to  significant  comments,  the 
contents  of  the  docket,  except  for 
interagency  review  matenals.  will  serve 
as  the  record  in  case  of  judicial  review 
(Clean  Air  Act,  section  307(d)(7)(A)l. 

Under  Executive  Order  12291,  EPA  is 
required  to  judge  whether  a  regulation  is 
a  "major  rule"  and,  therefore,  subject  to 
the  requirements  of  a  regulatory  impact 
analysis.  The  Agency  has  determined 
that  this  regulation  would  result  in  none 
of  the  adverse  economic  effects  set  forth 
In  section  1  of  the  Order  as  grounds  for 
finding  a  regulation  to  be  a  "major  rule." 
The  rulemaking  does  not  impose 
emission  measurement  requirements 
beyond  those  specified  in  the  current 
regulations,  but,  instead,  provide 
supplementary  information  and  an 
alternative  calibration  procedure  for  an 
existing  test  method  in  order  to  facilitate 
the  execution  of  the  method.  The 
Agency  has.  therefore,  concluded  that 
this  regulation  is  not  a  "major  rule" 
under  Executive  Order  12291. 

The  Regulatory  Flexibihty  Act  of  1980 
requires  the  indentification  of 
potentially  adverse  impacts  of  Federal 
regulations  upon  small  business  entities. 
The  Act  specifically  requires  the 
completion  of  a  regulatory  flexibility 
analysis  (RFA)  in  those  instances  where 
small  business  impacts  are  possible. 
Because  these  standards  impose  no 
adverse  economic  impacts,  an  RFA  has 
not  been  conducted. 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  I  hereby  certify  that  the 
promulgated  rule  will  not  have  any 
economic  impact  on  small  entities, 
because  no  additional  testing  costs  will 
be  incurred. 

This  regulation  was  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  as  required  by 
Executive  Order  12291.  Any  written 
comments  from  OMB  and  any  written 
EPA  responses  are  available  in  the 
docket. 

List  of  Subjects  in  40  CFR  Part  61 

Air  pollution  control. 
Intergovernmental  relations.  Reporting 
and  recordkeeping  requirements. 
Incorporation  by  reference.  Vinyl 
chloride. 


Date:  May  21. 1967.  ' 

Lee  M.  Thomas, 

Admiiustrutor 

Appendix  B — |Amended) 

40  ere  Part  61,  Appendix  B.  Method 
107,  is  amended  as  follows: 

1.  The  authority  citation  for  Part  61 
continues  to  read  as  follows: 

Authority:  Sections  101.  112.  114. 116,  and 
301  of  the  Clean  Air  Act.  as  amended  (42 
U.S.C.  7401.  7412.  7414.  7416.  7601). 

2.  By  revising  the  first  sentence  of 
section  1.2  to  read  as  follows: 

The  basis  for  this  method  relates  to  the 
vapor  equilibrium  that  is  established  at  a    | 
constant  known  temperature  in  a  closed 
system  between  RVCM.  PVC  resin,  water,  ' 
and  air. 

3.  By  revising  Section  2  to  read  as 
follows: 

2.  Range  and  Sensitivity 

The  lower  limit  of  detection  of  vinyl 
chloride  will  vary  according  to  the  sampling 
and  chromatographic  system.  The  system 
should  tie  capable  of  producing  a 
measurement  for  a  50-ppm  vinyl  chloride 
standard  that  is  at  least  10  times  the  standard 
deviation  of  the  system  background  noise 
level. 

4.  By  revising  Section  6.1.2  to  read  as 
follows: 

6.1.2    Glass  Vials.  Headspace  vials,  with 
Teflon-faced  butyl  rubt>er  sealing  discs, 
for  water  samples. 

5.  By  revising  Section  6.2  to  read  as 
follows: 

6.2    Sample  Recovery.  The  following 
equipment  is  required: 

6.2.1  Class  Vials  Headspace  vials,  with 
butyl  rubber  septa  and  aluminum  caps. 
Silicone  rubtier  is  not  acceptable. 

6.2.2  Analytical  Balance.  Capable  of 
determining  sample  weight  within  an 
accuracy  of  ±  1  percent. 

6.2.3  Vial  Sealer.  To  seal  headspace  vials. 
6.2  4    Syringe.  100-nl  capacity. 

6.  By  revising  Section  6.3.1  to  read  as 
follows: 

6.3.1     Headspace  Sampler  and 

Chroma togra ph.  Capable  of  sampling 
and  analyzing  a  constant  amount  of 
headspace  gas  from  a  sealed  vial,  while 
maintaining  that  vial  at  a  temperature  of 
90'C±  0.5°C.  The  chromatograph  shall 
l>e  equipped  with  a  flame  ionization 
detector.  Perkin-Elmer  Corporation 
Models  F-40.  F-42,  F-45.  HS-6,  and  HS- 
100.  and  Hewlett  Packard  Corporation 
Model  19395A  have  been  found 
satisfactory  Chromatograph  backflush 
capability  may  be  required. 

7.  By  revising  Section  6.3.3  to  read  as 
follows: 

6.3.3    Thermometer.  0  to  100*C  accurate  to 
±  0.1'C 


8.  By  removing  Sections  6.3.4,  6.3.5, 
6.3.7,  and  6.3.8. 

9.  By  redesignating  Section  6.3.6  as 
section  6.3.4  and  revising  it  to  read  as 
follows: 

6.3.4  Integrator-Recorder.  To  record 
chromatograms. 

10.  By  adding  a  new  Section  6.3.5  that 
reads  as  follows: 

6.3.5  Barometer  Accurate  to  ±  1  mm  Hg. 

11.  By  redesignating  Section  6.3.9  as 
Section  6.3.6. 

12.  By  redesignating  Section  6.3.10  as 
Section  6.3.7. 

13.  By  revising  Section  7.1.2  to  read  as 
follows: 

7.1.2    Nitrogen  or  Helium.  Zero  grade. 

14.  By  adding  Section  7.1.4  that  reads 
as  follows: 

7.1.4.    Water.  Interference  free. 

15.  By  removing  the  plus  sign  in  the 
second  sentence  of  Section  7.2.1.2. 

16.  By  adding  the  following  sentence 
to  the  end  of  Section  8.1.1: 

All  samples  should  be  kept  refrigerated. 

17.  By  removing  the  first  sentence  of 
Section  8.1.2. 

18.  By  revising  the  first  two  sentences 
of  Section  8.2.1  to  read  as  follows: 

The  weight  of  the  resin  used  must  b>e 
between  0.1  and  4.5  grams.  An  exact  weight 
must  be  obtained  (3:1  percent)  for  each 
sample. 

19.  By  removing  the  word  "distilled" 
from  the  fifth  sentence  of  Section  8.2.1. 

20.  By  adding  the  following  paragraph 
after  the  first  paragraph  of  Sectioin  8.2.1: 

P^epressunzation  is  not  required  if  the 
sample  weight,  as  analyzed,  does  not  exceed 
0.2  gram.  It  is  also  not  required  if  solution  of 
the  prepressunzation  equation  yields  an 
absolute  prepressurization  value  that  is 
within  30  percent  of  the  atmospheric 
pressure. 

21.  By  revising  the  third  and  fourth 
sentences  of  Section  8.2.2.  to  read  as 
follows: 

Then  determine  the  sample  weight  (±1 
percent)  All  samples,  weighing  over  0.2  gram, 
must  be  prepressunzed  pnor  to  condiUoning 
for  1  hour  at  90°C,  except  as  noted  in  Section 
8.2.1. 

22.  By  revising  the  sixth  and  seventh 
sentences  of  Section  8.2.3  to  read  as 
follows: 

Determine  sample  weight  (±1  percent). 
Condition  the  vial  for  1  hour  at  90"  C  in  the 
analyzer  bath. 

23.  By  revising  the  third  and  fourth 
sentences  of  Section  8.2.4  to  read  as 
follows: 

Determine  sample  weight  (±1  percent). 
Condition  the  vial  for  1  hour  at  90'C  in  the 
analyzer  bath. 


24.  By  removing  the  second  sentence 
of  Section  8.3.3. 

25.  By  revising  the  first  paragraph  of 
Section  9  to  read  as  follows: 

Calibration  is  to  be  performed  each  6-hour 
period  the  chromatograph  is  used. 
Alternatively,  calibration  with  duplicate  60-, 
500-,  2,000-,  and  4,000-ppm  standards 
(hereafter  described  as  a  four-point 
calibration)  may  be  performed  on  a  monthly 
basis,  provided  that  a  cahbration 
confirmation  test  consisting  of  duplicate 
analyses  of  an  appropriate  standard  is 
performed  once  per  plant  shift,  or  once  per 
chromatograph  carrousel  operation  (if  the 
chromatograph  operation  is  less  frequent 
than  once  per  shift).  The  criterion  for 
acceptance  of  each  cahbration  confirmation 
test  is  that  both  analyses  of  500-ppm 
standards  (2.000-ppm  standards  if  dispersion 
resin  (excluding  latex  resin)  samples  are 
being  analyzed]  must  be  within  5  percent  of 
the  most  recent  four-point  calibration  curve. 
If  this  criterion  is  not  met.  then  a  complete 
four-point  calibration  must  be  performed 
before  sample  analyses  can  proceed. 

26.  By  adding  the  following  sentence 
at  the  end  of  Section  9.1: 

Prepressurization  of  standards  is  not 
required  unless  samples  have  been 
prepressunzed. 

27.  By  revising  the  first  sentence  of 
Section  9.2  to  read  as  follows: 

Prepare  two  vials  each  of  50-,  500-,  2,000-, 
and  4.(XX)-ppm  standards. 

28.  By  revising  Section  10.1  to  read  as 
follows: 

10.1     Response  Factor.  If  the  calibration 
curve  described  in  Section  9.2  passes 
through  zero,  an  average  response  factor. 
Rf,  may  be  used  to  facilitate  computation 
of  vinyl  chloride  sample  concentrations. 
To  compute  K,.  first  compute  a  response 

factor,  R,,  for  each  sample  as  follows: 


V,= Volume  of  the  vapKW  phase,  an*. 

mfrS)  m(l-TS) 


V,      - 


A. 

C. 


Eq.  107-1 


Sum  the  Individual  response  factors,  and 
calculate  Rf.  If  the  calibration  curve  does  not 
pass  through  zero,  use  the  calibration  curve 
to  determine  each  sample  concentration. 

29.  By  removing  the  following 
paragraph  in  Section  10.2: 

Assuming  the  following  conditions  are  met, 
these  values  can  be  subsUtuted  into  Exjuation 
107-2: 

P,  =  750mmHg. 
V,  =  Vial  volume — sample  volume  (Fisher 

vials  are  22.0  cm'  and  Perkm-Elmer  vials 

are  21.8  cm'). 
T,  =  23'Cor29e'K. 
T,  =  90*Cor363'K. 

30.  By  removing  the  last  equation  in 
Section  10.2. 

31.  By  revising  the  definition  of  the 
term  V,  in  Section  10.2  to  read  as 
follows: 


1J6 


a9653 


32.  By  adding  the  following  terms  to 
the  terminology  list  in  Section  10.2: 

V,= Vial  volume,  an'. 

1.36  =  Den8ity  of  PVC  at  90*C.  g/cm*. 

0.9653  =  Density  of  water  at  90*C  g/cm». 

33.  By  revising  the  following  terms  to 
read  as  follows  in  the  terminology  hst  in 
Section  10.2: 

A,=Chromatogram  area  counts  of  vinyl 

chloride  for  the  sample. 
R  =  Gas  constant.  (62360  cm')  (mm  Hg)/ 
(mole)CK). 

34.  By  revising  the  title  of  Section  11 
to  read  as  follows: 

11.    Bibliography 

(FR  Doc.  87-12369  Filed  5-29-87;  8:45  am] 
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INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Parts  1206  and  1249 

[Docket  No.  39953] 

Eliminating  of  Accounting  and 
Reporting  Requirements  for  Motor 
Carriers  of  Passengers 

aqency:  Interstate  Commerce 

Commission. 

ACTK}n:  Final  rule. 

summary:  Subsequent  to  Notice  of 
Proposed  Rulemaking  and  comments 
under  Docket  No.  39953,  Elimination  of 
Accounting  and  Reporting  Requirements 
for  Motor  Carriers  of  Passengers,  served 
June  26. 1985  (50  FR  26594.  June  27, 1985), 
the  Commission  has  decided  to  adopt 
new  accounting  and  reporting 
regulations  for  motor  carriers  of 
passengers  (motor  carriers).  The 
Uniform  System  of  Accounts  (49  CFR 
Part  1206)  will  remain  in  the  Code  of 
Federal  Regulations  for  reference 
purposes  but  no  longer  will  be 
prescribed  as  the  basis  for  motor  carrier 
accounting.  The  quarterly  and  annual 
reports  will  be  reduced  to  a  one-page 
format  with  only  summary  data 
elements.  Only  Class  1  motor  carriers 
will  be  required  to  file  the  new  report 
forms  with  the  Commission.  Motor 
carriers  not  currently  designated  as 
Class  I  shall  notify  the  Commission 
when  annual  operating  revenues  reach 
the  Class  1  level. 

The  effect  of  these  changes  is  to 
assure  that  only  financial  disclosures 
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used  regularly  and  freqwnfly  by  the 

Commission  are  rcporti'd.  This  shuuhi 
result  m  sismfic-ant  co«l  savings  and  the 
reduction  of  burden  hours  in 
Commiflflion  reporting. 

DATt:  The  new  rules  are  effective  for  the 
reportinj?  yeiir  be^'nin^  lanuary  1.  1987 

FOR  FURTHER  INFORMATION  CONTACT: 

Andrew  )   Lee.  1^2]  2:'5-7510- 

supptf  meirrARY  infowmation: 

Atiditiotuil  uifonnfltKMi  is  contamed  in 
the  ConuniHSion  s  decision  To  purchase 

a  copy  of  the  full  decision,  wnte  to  T  8. 
InfoSyatems.  Inc.,  Room  2229,  Interstate 
Commerce  Commission  Building 
Washington,  U€  20423,  or  calJ  289-4357 
(DC  Metropolitan  area) 

This  action  will  not  significandy  affect 
either  the  quality  of  the  human 
environment  or  energy  conservation. 
This  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

List  of  Subjects 
49  CFR  Part  1206 

Motor  carriers,  Uniform  System  of 
Accounts. 

49  CFR  Part  1249 

Motor  carriers;  Reporting 
requirements. 

Decided;  May  12, 1987. 

By  the  Commission.  Chairman  Gradison, 
Vice  Chairman  Lamboley.  Commissioners 
Sterrett.  Andre  and  Simmons.  Vice  Chairman 
Lamboley  and  Commissioner  Simmons 
dissented  with  separate  expressions. 
Norota  R.  McGe«, 
Secretary 

Accordingly,  Parts  1206  and  1249  of 
Title  49  of  the  Code  of  Federal 
Regulations  are  amended  as  follows: 

PART  1206— PASSENGERS 

1.  In  49  ere  Part  \2m.  the  authority 
citations  following  Definitions,  Number 
1-44;  Instructions,  Numbers  2-1,  2-2.  2-7 
2~1«.  2-19,  2-27.  2-31,  2-32.  2-35.  2-36, 
and  2-37;  and  Account  Numbers  1000, 
1043,  1195,  1500,  1501,  1511,  1541.  155a 
1781,  1B95.  2(X)0,  2030,  2185,  2190.  2200, 
23(X),  2310,  2330,  2380,  2410.  2400,  26«0, 
2<KX),  29^W,  3000.  3700,  3mX),  4520.  4530, 
4541,  454fi.  4550,  4500.  4570.  4580.  4tiS6, 
and  7500  are  removed,  and  the  authority 
citation  for  Part  1206  are  revised  to  read 
as  follows: 

Authority:  49  U.S.C.  10321, 11142  and  11145: 
5  U.S.C.  553. 

2.  New  S  1206.1,  "Uniform  System  of 
Accounts  for  motor  carriers  of 
passengers  not  prescribed,"  is  added  to 
Part  1206  to  precede  "Definitions"  as 
follows: 


§120e.1    IMform  System  of  Account*  tor 
common  and  contract  motor  c«rrt«r  of 
pM«*n9«r«  not  prMCiib«d. 

The  Uniform  System  of  Accounts  for 
motor  carriers  of  pAiwengers  found  at 
5  1206  2.  Unrfonn  System  of  Accounts 
for  coounoD  and  oontract  motor  carriers 
of  pas8enf?«T8,  shall  no  kmger  be 
prescribed  for  rrjrulated  motor  carriers. 
rhe  Uniform  System  of  Accounts  is 
herein  left  in  place  for  reference 
purposes  only  as  the  basis  of  motor 
earner  acjovmtin^  and  reporting  Motor 
(  amers  may  follow  generally  accepted 
a( coimting  principle*  for  all  accounting 
and  reporting  matters  For  reporting 
requirements,  see  S  1249.3  and  S  1249.4 
of  Title  49,  Code  of  Federal  Regulations. 
This  provision  is  effectively  beginning 
larmary  1,  1987  and  thereafter. 

3.  In  Part  1206.  Introduction.  0-1 
General,  is  removed 

4.  The  remaining  text  of  Part  1206  is 
designated  as  5  1206  2.  the  new  heading 
for  which  reads  as  follows: 

5  1206.2     Uniform  Systmn  of  Accoonts  fof 
common  and  contract  motof  carriers  of 
pass^ngors. 

PART  124*— REPORTS  OF  MOTOR 
CARRIERS 

1  In  49  cm  Part  1249,  the  authonty 
citation  for  Part  1249  would  continue  to 
read  as  follows: 

Authority:  49  U.S.C.  11142  and  11145  and  5 
U.S.C.  U3 

2  Section  1249  3  is  added  to  read  as 

follows: 

§1249.3    ClA*»ificatK>o  of  carri«f  * — motof 
carriars  of  paaa«ng«r*. 

(a)  Common  and  contract  carriers  of 
passengers  subject  to  the  Interstate 
Commerce  Act  are  grouped  into  the 
following  two  classes; 

(1)  Class  I — Carriers  having  average 
annual  gross  operating  revenues 
(including  intrastate  and  interstate)  of  $3 
million  or  more  from  passenger  motor 
carrier  operations. 

(2)  Other  than  Class  1— Carriers 
having  average  annual  gross  operating 
revenues  (including  interstate  and 
intrastate)  of  less  than  $3  million  from 
passenger  motor  carrier  operations. 

(b)(1)  The  class  to  which  any  carrier 
belongs  shall  be  determined  by  annual 
carrier  operating  revenues.  Upward  and 
downward  reclassification  will  be 
effected  as  of  January  1  of  the  year 
immediately  following  the  third 
consecutive  year  of  revenue 
qualification. 

(2)  Any  carrier  which  begins  new 
operations  (obtains  operating  authority 
not  previously  held)  or  extends  its 
existing  authority  (obtains  additional 
operating  rights)  shall  be  classified  in 
accordance  with  a  reasonable  estimate 
of  its  annual  carrier  operating  revenues. 


(3)  When  a  business  combination 
occurs,  such  as  a  merger  reorganization, 
or  consolidation,  the  aurviving  carrier 
shall  be  K^classified  effective  as  of 

January  i  of  the  next  calendar  year  on 
the  basis  of  the  combined  revenues  for 
the  year  when  the  combuMtion 
occurred. 

(4)  Carriers  shall  notify  the 
Commiasion  of  any  change  in 
classification  or  when  their  annual 
operating  revenues  exceeds  the  Class  I 
limit  by  writing  to  the  Bureau  of 
Accounts.  Interstate  Commerce 
Commission.  Washington,  DC  20423.  In 
unusual  circumstances  where  the 
classification  regulations  and  reporting 
requirements  will  unduly  burden  the 
earner,  the  earner  may  request  from  the 
Commission  a  waiver  from  these 
regulations.  This  request  shall  be  in 
writing  specifying  the  conditions 
justifying  the  waiver.  The  Commission 
then  shall  notify  earners  of  any  change 
in  dassification  or  reporting 
requirements, 

3.  Section  1249. 4  is  revised  to  read  as 
follows: 

51249.4    Annual  and  quartarty  reports  of 
Claas  I  carrlars  of  passangars. 

(a)  All  Qass  I  motor  earners  of 
passengers  shall  complete  and  file 
Motor  Camer  Quarterly  and  Annual 
Report  Form  MP-1  for  Motor  Carriers  of 
Passengers  (Form  MP-lj  Other  than 
Class  I  earners  are  not  required  to  file 
Form  MP-1. 

fl))  Motor  Carrier  Quarteriy  and 
;\nnual  Report  Form  MP-1  shall  be  used 
to  file  both  quarterly  and  annual 
selected  motor  earner  data.  The  annual 
accounting  penod  shall  be  based  either 
(1)  on  the  3l8t  day  of  December  in  each 
year,  or  (2)  an  accounting  year  of 
thirteen  4  week  penods  ending  at  the 
close  of  the  last  7  days  of  each  calendar 
year.  A  carrier  electing  to  adopt  an 
accounting  year  of  Jhirteen  4  week 
periods  shall  file  with  the  Commi.ssion  a 
Statement  showing  the  day  on  which  its 
accounting  year  will  close.  A 
subsequent  change  in  the  accounting 
penod  may  not  be  made  .,>xrept  by 
authority  of  the  Commission.  The 
quarterly  accountmg  penod  shall  end  on 
March  31.  June  30.  September  30,  and 
December  31  The  quarterly  report  shall 
be  filed  within  30  days  after  the  end  of 
the  reporting  quarter.  The  annual  report 
shall  be  filed  on  or  before  March  31  of 
the  year  following  the  year  to  which  it 
relates. 

(c)  The  quarterly  and  annual  report 
shall  be  filed  in  duplicate  to  The  Bureau 
of  Aocount*.  Interstate  Commerce 
Commission.  W  aghington.  DC  20423. 
Copies  of  Form  MP-1  may  be  obtained 
from  the  Bureau  of  Accounts. 
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Notfl. — The  following  form  will  not  appear  in  the  Code  of  Federal  Regulations. 

[>ocket  No.  39953 


APPeNOlX  B 


Motor  Carrier  Quarterly  and 
Annual   Report   Form  MP-1 
Motor  Carrier  of  Passengers 


Approved  By: 
Expires: 


OUASTERLY   AND   ANNUAL   REPORT  TO  THE 
INTERSTATE   COMMERCE   COMMISSION 


Carrier  Na<ne  and  Address 

(Attach  address  label   here,   if  available) 

" Report  letr 


NC  Number 


1.      Period  Covered    (Check   Box) 
(Quarter) 


2.     Type  of  Ope'"jtio<i   ftased  on 
Major  Sources   of  Revenues 
(Check  One) 


k 


[  ]  Regular   route  service 
[  ]  Charter   Service 


First  Second  Third  ro<>ct*'  Annual 

□   □ana 

3.      If   respondent   is  a  consolidated  group,    list  and  describe  all   entities  inaliing 
up  the  consolidation.  


4.    If  a  "erqer,   corsol  1  dat ion  or  change   in  the  cooipany   or  consolidated  group  ocurred 
during  the  year,   please  describe. 


5.  Number   of  Passengers: 

(«)  intercity  regular  route  _ 

(b)  charter  or  special _ 

(c)  local  or  coonuter _ 

(d)  total   passengers _ 

6.  Revenues 

(a)  Intercity  regular  price }_ 

(b)  charter  or  special t_ 

(c)  local  or  suburban $_ 

(d)  express  and  other  property S_ 

7.  Total  Operating  Revenues $_ 

8.  Total  Operating  Expenses  $_ 

9.  Net  Carrier  Operating  Income  J_ 

10.  Extraordinary  lte«s.  Net  of  Taxes $_ 

\\.   Total  Provision  f»r  Incoae  Taxes  $_ 

12.  Net  Incone  S_ 

13.  Total  Assets  J_ 

14.  Total  Liabilities $_ 

15.  Shareholders  Equity  J_ 

16.  Operating  Ratio  


Respondent  only   Consol idated 
This  period  TTD   This  period  TTD 


XXJXX 


xxxu 


xxxxx 


xxxxx 


xxxxx 


xxxxx 


— rsryz^Ti^ 

I  («.~et7  cemfy  that  ti-Aa  report  ■ms  prepared  by  me  or  under  mj 
supervision,   that  I  .lave  exacined  It,  a.ib  Uie  itenn  berelJi  reported  en 
tr*  basis  of  Biy  Kncwledge  and  belief  are  correctly  ahom. 


)feaB  and  Tltie 


Date 


■*odress  ^Street  aaQ.-eM,  City,  i>tat*  i  .up  uxie    lexepnone  No.  ;i.nc..iCin6 

area  code) 


(PR  Dor  87-12259  Filed  5-29-87;  8:45  am] 
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Proposed  Rules 


Federal   Regieter 
Vol.  52.  No.  104 
Monday.  June  1.  1987 


This   section   ot   the   FEDERAL   REGISTER 
contains   notices   to  the  public  of  the 
proposed   issuance   ot   rules   and 
regulations    The   purpose   of   these  notices 
IS   to   give   interested   persons   an 
opportunity   to  participate   in   the  rule 
making   pnor   to   the   adoption   of   tfie   final 
rules. 

DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7CFRPar1925  -     ,      • 

Grapes  Grown  in  a  Designated  Area  of 
Southeastern  California;  Proposed 
Change  in  Fiscal  Period 

agency:  Agricultural  Marketing  Service. 

USDA. 

action:  Proposed  rule. 

summary:  This  proposed  rule  would 
(  h.iiij^c  the  fiscal  period  from  December 
1  through  November  30  to  January  1 
through  December  31  (calendar  year). 
Tnis  action  would  simplify  and  reduce 
the  committee's  bookkeeping  and 
accounting  procedures.  The  proposal 
was  recommended  by  the  California 
Desert  Grape  Administrative 
Committee,  which  works  with  the 
Department  in  administering  the  Federal 
marketing  order  for  California  desert 
Srapes. 
DATE:  Comments  due  July  1. 1987. 

address:  Comments  should  be  sent  to: 
1  )(K.ket  Clerk.  F&V.  AMS.  Room  2085-S. 
IS.  Department  of  Agriculture, 
Washington.  DC  20250-1400.  Two  copies 
of  all  written  materials  should  be 
submitted,  and  they  will  be  made 
available  for  public  inspection  at  the 
Office  of  the  Docket  Clerk  during  regular 
business  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 
lames  M.  Scanlon,  Acting  Chief, 
Marketing  Order  Administration  Branch. 
FSV,  AMS.  USDA.  Washington.  DC 
20250-1400,  telephone  (202)  475-3914. 
SUPPLEMENTARY  INFORMATION:  This 
proposed  rule  has  been  reviewed  under 
Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFAl.  the 
Administrator  of  the  Agricultural 
Marketing  Service  has  determined  that 
this  action  would  not  have  a  significant 


economic  impact  on  a  substantial 
number  of  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Agricultural  Marketing  Agreement  Act 
of  1937.  as  amended  (the  Act.  7  U.S.C. 
601-674),  and  rules  promulgated 
thereunder,  are  unique  in  that  they  are 
brought  about  through  group  action  of 
essentially  small  entities  acting  on  their 
own  behalf.  Thus,  both  statutes  have 
small  entity  orientation  and 
compatibility. 

Grapes  grown  in  the  production  area 
are  marketed  in  the  major  market  areas 
of  the  United  States.  Shipments  of 
Cahfomia  desert  grapes  totaled 
8,189,994  lugs  (22  pound  equivalent)  in 
1988.  This  compared  to  7,491,364  lugs  in 
1985  and  the  three  year  (1983-85) 
average  of  6.899,377  lugs.  Since  1982. 
bearing  acreage  of  California  desert 
grapes  has  increased  moderately. 
Bearing  acreage  was  reported  at  18,073 
acres  in  1986,  2,079  acres  more  than  the 
15,994  acres  reported  in  1985. 

There  are  approximately  22  handlers 
of  California  desert  grapes  subject  to 
regulation  under  the  marketing  order 
handling  regulation.  There  are 
approximately  88  growers  of  desert 
grapes  in  the  production  area.  Small 
agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.2)  as  those 
having  annual  gross  revenues  for  the 
last  three  years  of  less  than  $100,000, 
and  agricultural  service  firms  are 
defined  as  those  whose  gross  annual 
receipts  are  less  than  $3,500,000.  The 
majority  of  handlers  and  producers  of 
table  grapes  may  be  classified  as  small 
entities. 

The  Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  impact  of  this  action  on 
small  entities.  The  regulatory  action  in 
this  instance  is  a  proposed  rule  which 
would  make  the  fiscal  period  the  same 
as  the  calendar  year.  It  is  the 
Department's  view  that  the  proposed 
rules  is  of  an  administrative  nature, 
which  would  improve  program 
efficiency.  Thus,  there  is  no  impact  on 
small  businesses. 

Marketing  Order  No.  925  regulates  the 
handling  of  grapes  grown  in  a 
designated  area  in  southeastern 


California.  The  program  is  effective 
under  the  Act.  The  California  Desert 
Grape  Administrative  Committee, 
established  under  the  order,  is 
responsible  for  its  local  administration. 
At  a  public  meeting  on  April  9.  1987. 
the  committee  recommended  changing 
the  fiscal  period  which  would  allow  the 
committee  to  operate  on  a  calendar  year 
basis.  Currently,  the  fiscal  period  is 
December  1  through  November  30  of  the 
following  year.  Under  the  proposed 
change,  the  fiscal  penod  would  begin 
January  1  and  end  December  31.  Section 
925.12  authorizes  the  committee,  with 
the  Secretary  of  Agriculture's  approval, 
to  set  the  fiscal  period. 

Committee  management  has  to 
maintain  two  separate  sets  of 
bookkeeping  and  accounting  records; 
one  to  comply  with  committee 
operations  for  the  December  through 
November  fiscal  period,  the  other  to 
comply  with  Federal  and  State 
accounting  and  employee  tax  reports 
which  are  required  on  a  calendar  year 
basis. 

This  action  is  necessary  in  order  to 
allow  the  committee  to  simplify  and 
reduce  its  bookkeeping  and  accounting 
procedures  on  a  calendar  year  basis  to 
coincide  with  Federal  and  State 
accounting  procedures  Hence,  a  change 
in  the  fiscal  period  to  coincide  with  the 
calendar  year  (January-December)  is 
considered  necessary.  This  action  would 
enable  the  committee  to  operate  more 
efficiently. 

Since  this  action  would  change  the 
fiscal  period  under  the  marketing  order 
(7  CFR  925.12),  no  action  is  necessary 
for  table  grape  imports  under  Section 
608e-l  of  the  Act.  A  change  in  the  import 
regulation  (7  CFR  944.503)  is  applicable 
when  there  is  a  change  in  the  grade, 
size,  quality,  and  maturity  of  a 
domestically  produced  commodity. 
Therefore,  shice  fiscal  period  guidelines 
are  not  included  in  the  requirements  of 
S  8e,  no  change  is  necessary  to  the 
applicable  import  regulations. 

A  30-day  comment  period  is  allowed 
to  receive  written  comments  with  repect 
to  this  proposal.  All  written  comments 
timely  received  in  response  to  this 
proposal  for  comments  will  be 
considered  before  a  final  determination 
is  made  on  this  matter. 

List  of  Subjects  in  7  CFR  Part  925 

Marketing  agreements  and  orders. 
Crapes.  California. 


i 


BEST  COPY  AVAILABLE 


Federal  Register  /  Vol.  52.  No.  104  /  Monday,  June  1,  1987  /  f>ropo8ed  Rules 


20403 


For  the  reasons  set  forth  in  the 
preamble.  Part  925  is  proposed  to  be 

amended  as  follows; 

PART  925— <>RAPES  GROWN  IN  A 
DESIGNATED  AREA  OF 
SOUTHEASTERN  CALIFORNIA 

1.  The  authority  citation  for  7  CFR 
Part  925  continues  to  read  as  follows: 

Authority:  Sees.  1-19.  46  Stat.  31.  as 
amended,  7  U.S.C  601-674. 

2.  Section  925.112  would  be  added  to 
read  as  follows: 

§92S.112    Fiscal  period. 

Beginning  [anuary  1.  1968,  "fiscal  penod" 
will  mean  |unuary  1  through  December  31  of 
each  year. 

Dated:  May  22,  1987. 
WiUiam  |.  Doyle. 

Acting  Deputy  Director,  Fruit  and  Vegetable 
Division.  Agricultural  Marketing  Service. 
(PR  Doc.  87-12356  Filed  5-29-87,  8:45  am) 
BILLIMG  COOC  M1(M>2-«I 


DEPARTMENT  OF  ENERGY 

10  CFR  Part  1013 

Implementation  of  ttw  Program  Fraud 
Civil  Reniedies  Act 

AGENCY:  Department  of  Energy. 
ACTION:  Proposed  rule. 


summary:  The  Department  of  Energy 
proposes  to  adopt  procedural 
regulations  implementing  the  Program 
Fraud  Civil  Remedies  Act  of  1986.  These 
regulations  would  establish 
administrative  procedures  for  imposing 
the  statutorily  authorized  civil  penalties 
and  assessments  against  any  person 
who  makes,  submits,  or  presents  a  false, 
fictitious,  or  fraudulent  claim  or  written 
statement  to  the  Department  of  Energy. 
DATE:  Comments  must  be  received  on  or 
before  July  31, 1987. 
AOORESS:  Written  comments  should  be 
mailed  or  delivered  to  the  Deputy 
General  Counsel  for  Legal  Services, 
Room  6A-197.  1000  Independence 
Avenue.  SW.,  Washington,  DC  20585. 
Copies  of  all  written  comments  will  be 
available  for  inspection  and 
photocopying  between  9  a.m.  and  5  p.m.. 
Monday  through  Fnday.  in  Room  lE^ 
190.  at  the  the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

D.  Clifford  Crook  III,  (202)  586-^246. 
supPLCMENTAirr  information:  The 

Program  Fraud  Civil  Remedies  Act  (the 
Act),  Pub.  L  99-509.  enacted  on  October 
21. 1988.  codified  at  31  U.S.C.  WOfX 
through  3812,  generally  provides  that 
any  person  who  knowingly  submits  a 
false  claim  or  statement  to  the  Federal 


Government  in  an  amount  less  than 
$15a000  may  be  liable  for  an 
administrative  civil  penalty  of  not  more 
than  $5,000  for  each  false  claim  or 
statement,  and,  in  certain  cases,  to  an 
assessment  equal  to  double  the  amount 
falsely  claimed. 

The  Act  establishes  in  all  authorities 
an  administrative  remedy  for  fraudulent 
claims  or  statements  made  to  such 
authorities.  The  Act  defines  "authonty" 
to  include  the  Departments  of  State. 
Treasury,  Defense,  Justice.  Interior, 
Agriculture,  Commerce,  Labor,  HUD, 
HHS,  Energy,  Education.  Transportation, 
the  Army,  Navy,  and  Air  Force,  as  well 
as  AID.  EPA.  GSA,  VA,  NASA,  SBA,  the 
Untied  Stales  Postal  Service  and  the 
Railroad  Retirement  Board. 

The  statute  was  based  in  large       ^ 
measure  on  the  experiences  of  the 
Department  of  Health  and  Human 
Services  (DHHS)  with  the  Civil 
Monetary  Penalties  Law,  42  U.S.C. 
1320a-1327a.  Enacted  in  1981,  that 
statute  granted  to  DHHS  the  authority  to 
impose  civil  penalties  and  assessments 
on  health  care  providers  who  file 
Medicare  or  Medicaid  claims  for 
services  that  they  knew  or  had  reason  to 
know  were  not  provided  as  claimed. 

The  Act  mandates  that  each  authority 
promulgate  regulations,  and  the  Report 
of  the  Senate  Governmental  Affairs 
Committee  states  that  the  Committee 
"expects  that  the  regulations  would  be 
substantially  uniform  throughout 
government."  (S-  Rep.  No.  99-213,  99th 
Cong.,  1st  Sess.  12  (1985)).  In  addition, 
the  chairman  of  the  President's  Council 
on  Integrity  and  Efficiency  (PCIE) 
circulated  a  memorandum  on  December 
23, 1986.  which  stated  that,  '  Except  in 
compelling  circiunstances  necessitated 
by  an  agency's  organizational  or 
programmatic  uniqueness.  I  strongly 
urge  all  PQE  members  to  adopt  the  final 
model  regulations  in  their  entirety." 

Because  of  their  experience  in  trying 
cases  before  administrative  law  judges 
under  their  Civil  Monetary  Penalties 
Law,  the  PCIE  asked  DHHS  attorneys  to 
head  a  task  force  to  draft  model 
regulations  for  use  by  all  of  the 
authorities. 

DHHS  was  greatly  assisted  by  a 
working  group  consisting  of 
representatives  from  several  different 
agencies.  An  initial  draft  of  these  model 
regulations  was  sent  for  comment  to  all 
members  of  the  PCIE  and  the  President's 
Council  on  Management  Improvement, 
and  a  second  draft  was  circulated  to  the 
working  group  shortly  thereafter.  All 
comments  were  considered,  and  many 
of  the  suggestions  were  incorporated. 
The  following  represents  the 
Department  of  Energy's  version  of  the 
proposed  uniform  regulations. 


The  Act  vests  authority  to  investigate 
allegations  of  liability  under  its 
provisions  in  an  agency  s  Investigatory 
Official.  Based  upon  the  results  of  an 
investigation,  the  agency  Reviewing 
Official  determines,  with  the 
concurrence  of  the  Attorney  General, 
whether  to  refer  the  matter  to  a 
Presiding  Officei  for  an  administratrve 
heanng.  Any  p^alty  or  assessment 
imposed  under'lhe  Act  may  be  collected 
by  the  Attomry  General  through  the 
filing  of  a  civfl  action,  or  by  offsetting 
amounts,  other  than  tax  refunds,  owed 
the  particular  party  by  the  Federal 
Government 

The  Act  grants  agency  Investigatory 
Officials  authonty  to  require  by 
subpoena  the  production  of 
documentary  evidence  which  is  "not 
otherwise  reasonably  available."  If  the 
case  proceeds  to  heanng.  the  FVesiding 
Officer  may  require  the  attendance  and 
testimony  of  witnesses,  as  well  as  the 
production  of  documentarv'  evidence. 

The  Department  of  Energy  is 
proposing  to  adopt  implementing 
procedural  regulations  as  new  10  CFR 
Part  1013,  which  would  designate  the 
Inspector  General  as  the  Department's 
Investigatory  Official  for  purposes  of  the 
Program  Fraud  Civil  Remedies  Act,  and 
would  assign  the  role  of  Reviewing 
Official  under  the  Act  to  the  General 
Counsel.  Any  hearing  under  the  Act 
would  be  presided  over  by  an 
Administrative  Law  Judge. 
Administrative  appeals  of  a  Presiding 
Officer's  decision  would  be  determined 
by  the  Secretary,  with  judicial  review  in 
the  appropriate  U.S.  District  Court. 

A.  Executive  Order  12291 

The  proposed  rule  was  reviewed 
under  Executive  Order  12291,  46  FR 
12193.  dated  February  27. 1981.  The 
Department  of  Energy  has  concluded 
that  the  rule  is  not  a  "major  rule"  under 
the  Elxecutive  Order,  because  it  will  not 
result  in:  (1)  An  annual  effect  on  the 
economy  of  $100  million  or  more:  (2)  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries.  State, 
Federal,  or  local  government  agencies, 
or  geographic  regions:  or  (3)  sigiuficant 
adverse  effects  on  competition, 
employment  investment,  productivity, 
innovation,  or  on  the  ability  of  the 
United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  expwrt  markets.  Pursuant 
to  section  3(c)(3)  of  Executive  Order 
12291.  this  rule  was  submitted  tc  the 
Director  of  the  Office  of  Management 
and  Budget  for  review.  The  Director  has 
concluded  his  review  under  that 
Executive  Order.  < 
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B.  Regulatory  Flexibility  Act 

The  Regulalpry  Flexibility  Act  (Pub.  L 
9fr-354.  5  U.S.C.  601  throush  612). 
requires  Federal  agencies  to  consider 
the  impact  of  proposed  regulations  on 
small  businesses,  small  governmental 
units,  and  other  small  entities;  to 
consider  the  ability  of  small  entities  to 
comply  with  the  proposed  regulations; 
and  to  consider  less  stringent  alternative 
compliance  standards  for  small  entities. 
An  agency  is  required  to  prepare  a 
regulatory  flexibility  analysis  to 
document  its  consideration  of  these 
factors  except  in  the  situation  where  the 
agency  determines  that  a  regulation  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  These  procedural  regulations 
will  not  impose  any  additional  burdens 
or  impact  on  small  entities.  Therefore, 
DOE  does  not  believe  the  obligations 
involved  have  a  significant  impact  on 
small  entities.  Thus,  a  regulatory 
flexibility  analysis  will  not  be  prepared. 

C.  Paperwork  Reduction  Act 

Since  there  are  no  infonnation 
gathering  or  rt^portmg  requirements  in 
these  statutorily  mandated  procedural 
regulations,  no  action  is  necessary  under 
the  Paperwork  Reduction  Act  (Pub.  L 
96-511.  44  U.S.C.  3501,  et  seq.). 

The  Department  of  Energy  invites 
public  comment  on  the  following 
proposed  addition  to  Chapter  III  of  Title 
10,  Code  of  Federal  Regulations. 

List  of  Subjects  in  10  CFR  Part  1013 

Administrative  practice  and 
procedure,  Fraud,  Penalties. 

Issued  in  Washington.  DC,  this  26th  day  of 
May.  \9S7. 
].  Michael  FarreU. 
Genera/  Counsel. 

1.  Part  1013  Is  added  to  Chapter  III  of 
Title  10  to  read  as  follows: 

PART  1013— PROGRAM  FRAUD  CIVIL 
REMEDIES  AND  PROCEDURES 

Sec. 

1013.1  Basis  and  purpose. 

10132  Definitions. 

1013.3  Base  for  Civil  penalties  and 

a.sspssmentg. 

101.)  4  Investif^ation. 

1013  5  Review  by  the  reviewing  ofTicial. 

101. 1. a  [^requisites  for  issuing  a  complaint. 

1013.7  Complaint. 

1013.8  Service  of  complaint 

1013.9  Answer. 

1013.10  Default  upon  failure  to  file  an 
answer. 

1013.11  Referral  of  complaint  and  answer  to 
the  AL|. 

1013.12  Notice  of  hearing. 

1013.13  Parties  to  the  hearing. 

1013.14  Separation  of  functions. 


1013.15  Ex  parte  contacts. 

1013.16  Disqualification  of  reviewing  official 
or  AL). 

1013.17  Rights  of  parties. 

1013.18  Authority  of  the  ALj. 

1013.19  Prehearing  conferences. 

1013.20  Disclosure  of  documents. 

1013.21  Discovery. 

1013.22  Exchange  of  witness  lists. 
statements  and  exhibits. 

1013.23  Subpoenas  for  attendance  at 
hearing. 

1013.24  Protective  order. 

1013.25  Witness  fees. 

1013.26  Form,  filing  and  service  of  papers. 

1013.27  Comprntation  of  lime. 

1013.28  Motions. 

1013.29  Sanctions. 

1013.30  The  hearing  and  burden  of  proof. 

1013.31  Determining  the  amount  of  penalties 
and  assessments. 

1013.32  Location  of  hearing. 

1013.33  Witnesses. 

1013.34  Evidence. 

1013.35  The  record. 

1013.36  Post-hearing  briefs. 

1013.37  Initial  decision. 

1013.38  Reconsideration  of  initial  decision. 

1013.39  Appeal  to  authority  head. 

1013.40  Stays  ordered  by  the  Department  of 
Justice. 

1013.41  Stay  pending  appeal. 

1013.42  Judicial  review. 

1013.43  Collection  of  civil  penalties  and 
assessments. 

1013.44  Right  to  administrative  offset. 

1013.45  Deposit  in  Treasury  of  United 
States. 

1013.46  Compromise  or  settlement, 

1013.47  Limitations. 

Authority:  31  U.S.C.  3801-3812. 

$1013.1     Basis  and  purpose. 

(a)  Basis.  This  part  implements  the 
Program  Fraud  Civil  Remedies  Act  of 
1988,  Pub.  L  99-509,  sections  6101 
through  6104.  100  Stat.  1874  (October  21, 
1986).  codified  at  31  U.S.C.  3801  through 
3812.  31  use.  3809  of  the  statute 
requires  each  authority  head  to 
promulgate  regulations  necessary  to 
implement  the  provisions  of  the  statute. 

(b)  Purpose.  This  part  (1)  establishes 
administrative  procedures  for  imposing 
civil  penalties  and  assessments  against 
persons  who  make,  submit,  or  present. 
or  cause  to  be  made,  submitted,  or 
presented,  false,  fictitious,  or  fraudulent 
claims  or  written  statements  to 
authorities  or  to  their  agents,  and  (2) 
specifies  the  hearing  and  appeal  nghts 
of  persons  subject  to  allegations  of 
liability  for  such  penalties  and 
assessments. 

§  1013.2     D«flnltlons. 

AL/  mejrfis  an  Administrative  Law 
]udge  in  ^e  authority  appointed 
pursuan/to  5  U.S.C.  3105  or  detailed  to 
the  authority  pursuant  to  5  U  S  C.  3344. 

Authority  means  the  Department  of 
Energy. 


Authority  head  means  the  Secretary 
or  the  Under  Secretary  of  the 
Department  of  Energy. 

Benefits  means,  except  as  the  context 
otherwise  requires,  anything  of  value, 
including  but  not  limited  to  any 
advantage,  preference,  privilege,  license, 
permit,  favorable  decision,  ruling, 
statuts,  or  loan  guarantee. 

Claim  means  any  request,  demand,  or 
submission — 

(a)  Made  to  the  authority  for  property, 
services,  or  money  (including  money 
representing  grants,  loans,  insurance,  or 
benefits); 

(b)  Made  to  a  recipient  of  property, 
services,  or  money  from  the  authority  or 
to  a  party  to  a  contract  with  the 
authority — 

(1)  For  property  or  services  if  the 
United  States — 

(i)  Provided  such  property  or  ser\'ices: 
(ii)  Provided  any  portion  of  the  funds 

for  the  purchase  of  such  property  or 

services;  or 

(ill)  Will  reimburse  such  recipient  or 

party  for  the  purchase  of  such  property 

or  services;  or 

(2)  For  the  payment  of  money 
(including  money  representing  grants. 
loans,  insurance,  or  benefits)  if  the 
United  States — 

(i)  Provided  any  portion  of  the  money 
requested  or  demanded:  or 

(ii)  Will  reimburse  such  recipient  or 
party  for  any  portion  of  the  money  paid 
on  such  request  or  demand:  or 

(c)  Made  to  the  authority  which  has 
the  effect  of  decreasing  an  obligation  to 
pay  or  account  for  property,  services,  or 
money. 

Complaint  means  the  administrative 
complaint  served  by  the  reviewing 
official  on  the  defendant  under  section 
1013.7. 

Defendant  means  any  person  alleged 
in  a  complaint  under  $  1013.7  to  be 
liable  for  a  civil  penalty  ro  assessment 
under  {  1013.3. 

Department  means  the  Department  of 
Energy. 

Government  means  the  United  States 
Government. 

Individual  means  a  natural  person. 

Initial  decision  means  the  written 
decision  of  the  AL)  required  by  {  1013.10 
or  5  1013.37,  and  includes  a  revised 
initial  decision  issued  following  a 
remand  or  a  motion  for  reconsideration. 

Investigating  official  means  the 
Inspector  General  of  the  Department  of 
Energy  or  an  officer  or  employee  of  the 
Inspector  General  designated  by  the 
Inspector  General  and  serving  in  a 
position  for  which  the  rate  of  basic  pay 
is  not  less  than  the  minimum  rate  of 
basic  pay  for  grade  GS-16  under  the 
General  Schedule. 


Knows  or  has  reason  to  know,  means 
that  a  person,  with  respect  to  a  claim  or 
statement — 

(a)  Has  actual  knowledge  that  the 
claim  or  statement  is  false,  fictitious,  or 
fraudulent; 

(b)  Acts  in  deliberate  ignorance  of  the 
truth  or  falsity  of  the  claim  or  statement; 
or 

(c)  Acts  in  reckless  disregard  for  the 
truth  or  falsity  of  the  claim  or  statement. 

Makes,  wherever  it  appears,  shall 
include  the  terms  presents,  submits,  and 
causes  to  be  made,  presented,  or 
submitted.  As  the  context  requires, 
making  or  made,  shall  likewise  include 
the  correspnding  forms  of  such  terms. 

Person  means  any  individual, 
partnership,  corporation,  association, 
private  organization,  State,  political 
subdivision  of  a  State,  municipality, 
county,  district,  and  Indian  tribe,  and 
includes  the  plural  of  that  term. 

Representative  means  an  attorney. 

Reviewing  official  means  the  General 
Counsel  of  the  Department  or  his 
designee  who  is — 

(a)  Not  subject  to  supervision  by,  or 
required  to  report  to,  the  investigating 
official; 

(b)  Not  employed  in  the  organizational 
unit  of  the  authority  in  which  the 
investigating  official  is  employed;  and 

(c)  Serving  in  a  position  for  which  the 
rate  of  basic  pay  is  not  less  than  the 
minimum  rate  of  basic  pay  for  grade 
GS-16  under  the  General  Schedule. 

Statement  means  any  representation, 
certification,  affirmation,  document, 
record,  or  accounting  or  bookkeeping 
entry  made — 

(a)  With  respect  to  a  claim  or  to 
obtain  the  approval  or  payment  of  a 
claim  (including  relating  to  eligibility  to 
make  a  claim);  or 

(b)  With  respect  to  (including  relating 
to  eligibility  for) — 

(1)  A  contract  with,  or  a  bid  or 
proposal  for  a  contract  with:  or 

(2)  A  grant,  loan,  or  benefit  from,  the 
authority,  or  any  State,  political 
subdivision  of  a  State,  or  other  party,  if 
the  United  States  Government  provides 
any  portion  of  the  money  or  property 
under  such  contract  or  for  such  grant. 
loan,  or  benefit,  or  if  the  Government 
will  reimburse  such  State,  political 
subdivision,  or  party  for  any  portion  of 
the  money  or  property  under  such 
contract  or  for  such  grant,  loan,  or 
benefit. 

§1013J    Baste  for  cMI  pmaMn  and 
assessments. 

(a)  Claims.  (1)  Except  as  provided  in 
paragraph  (c)  of  this  section,  any  person 
who  makes  a  claim  that  the  person 
knows  or  has  reason  to  know — 

(ij  Is  false,  fictitiouA,  or  fraudulent: 


(ii)  Includes  or  is  supported  by  any 
written  statement  which  asserts  a 
material  fact  which  is  false,  fictitious,  or 
fraudulent; 

(iii)  Includes  or  is  supported  by  any 
written  statement  that — 

(A)  Omits  a  material  fact; 

(B)  Is  false,  fictitious,  or  fraudulent  as 
a  result  of  such  omission;  and 

(C)  Is  a  statement  in  which  the  person 
making  such  statement  has  a  duty  to 
include  such  material  fact;  or 

(iv)  Is  for  payment  for  the  provision  of 
property  or  services  which  the  person 
has  not  provided  as  claimed,  shall  be 
subject,  in  addition  to  any  other  remedy 
that  may  be  prescribed  by  law,  to  a  civil 
penalty  of  not  more  than  $5,000  for  each 
such  claim. 

(2)  Each  voucher,  invoice,  claim  form, 
or  other  individual  request  or  demand 
for  property,  services,  or  money 
constitutes  a  separate  claim. 

(3)  A  claim  shall  be  considered  made 
to  the  authority,  recipient,  or  party  when 
such  claim  is  actually  made  to  an  agent, 
fiscal  intermediary,  or  other  entity, 
including  any  State  or  political 
subdivision  thereof,  acting  for  or  on 
behalf  of  such  authority,  recipient,  or 
party. 

(4)  Each  claim  for  property,  services, 
or  money  is  subject  to  a  civil  penalty 
regardless  of  whether  such  property, 
services,  or  money  is  actually  delivered 
or  paid. 

(5)  If  the  Government  has  made  any 
payment  (including  transferred  property 
or  provided  services)  on  a  claim,  a 
person  subject  to  a  civil  penalty  under 
paragraph  (a)(1)  of  this  section  shall  ^ 
also  be  subject  to  an  assessment  of  not 
more  than  twice  the  amount  of  such 
claim  or  that  portion  thereof  that  is 
determined  to  be  in  violation  of 
paragraph  (a)(1)  of  this  section.  Such 
assessment  shall  be  in  lieu  of  damages 
sustained  by  the  Government  because  of 
such  claim. 

(b)  Statements.  (1)  Except  as  provided 
in  paragraph  (c)  of  this  section,  any 
person  who  makes  a  written  statement 
that— 

(i)  The  person  knows  or  has  reason  to 
know — 

(A)  Asserts  a  material  fact  which  ia 
false,  fictitious,  or  fraudulent:  or 

(B)  Is  false,  fictitious,  or  fraudulent 
because  it  omits  a  material  fact  that  the 
person  making  the  statement  has  a  duty 
to  include  in  such  statement,  and 

(ii)  Contains  or  is  accompanied  by  an 
express  certification  or  affirmation  of 
the  truthfulness  and  accuracy  of  the 
contents  of  the  statement, 
shall  be  subject,  in  addition  to  any  other 
remedy  that  may  be  prescribed  by  law, 
to  a  civil  penalty  of  not  more  then  $5,000 
for  each  such  statement. 


(2)  Each  written  representation, 
certification,  or  affirmation  constitutes  a 
separate  statement.  ♦ 

(3)  A  statement  shall  be  considered 
made  to  the  authority  when  such 
statement  is  actually  made  to  an  agent. 
fiscal  intermediary,  or  other  entity, 
including  any  State  or  political 
subdivision  thereof  acting  for  or  on 
behalf  of  such  authority. 

(c)  Application  for  certain  benefits  (1) 
In  the  case  of  any  claim  or  statement 
made  by  any  individual  relating  to  any 
of  the  benefits  listed  in  paragraph  (c)(2) 
of  this  section,  received  by  such 
individual,  such  indi\iduai  may  be  held 
liable  for  penalties  and  assessments 
under  this  section  only  if  such  claim  or 
statement  is  made  by  such  individual  in 
making  application  for  such  benefits 
with  respect  to  such  individual's 
eligibility  to  receive  such  benefits. 

(2)  For  purposes  of  this  paragraph,  the 
term  "benefits"  means  benefits  under 
part  A  of  the  Energy  Conservation  in 
Existing  Buildings  Act  of  1976.  which  are 
intended  for  the  personal  use  of  the 
individual  who  receives  the  benefits  or 
for  a  member  of  the  individual's  family. 

(d)  No  proof  of  specific  intent  to 
defraud  is  required  to  establish  liability 
under  this  section. 

(e)  In  any  case  in  which  it  is 

detei  mined  that  more  than  one  person  is 
liable  for  making  a  claim  or  statement 
under  this  section,  each  such  person 
may  be  held  liable  for  a  civil  penalty 
under  this  section. 

(f)  In  any  case  in  which  it  is 
determined  that  more  than  one  jierson  is 
liable  for  making  a  claim  under  this 
section  on  which  the  Government  has 
made  payment  (including  transferred 
property  or  provided  services),  an 
assessment  may  be  imposed  against  any 
such  person  or  jointly  and  serverally 
against  any  combination  of  such 
persons. 

$1013.4    investigation. 

(a)  If  an  investigating  official 
condy^)^  that  a  subpoena  pursuant  to 
th^-tiuthority  conferred  by  31  U.S.C 
3804(a)  is  warranted — 

(1)  The  subpoena  so  issued  shall 
notify  the  person  to  whom  it  is 
addressed  of  the  authority  under  which 
the  subpoena  is  issued  and  shall  identify 
the  records  or  documents  sought; 

(2)  He  or  she  may  designate  a  person 
to  act  on  his  or  her  behalf  to  receive  the 
documents  sought;  and 

(3)  The  person  receiving  such 
subpoena  shall  be  required  to  tender  to 
the  investigating  official  or  the  person 
designated  to  receive  the  documents  a 
certification  that  the  documents  sought 
have  been  produced,  or  that  such 
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documents  are  not  available  and  the 
reasons  therefor,  or  that  such 
documents,  suitably  identified,  have 
been  withheld  based  upon  the  assertion 
of  an  identified  privilege. 

(b)  If  the  investigating  ofncial 
concludes  that  an  action  under  the 
Program  Fraud  Civil  Remedies  Act  may 
be  warranted,  the  investigating  offlcial 
shall  submit  a  report  containing  the 
findings  and  conclusions  of  such 
investigation  to  the  reviewing  official. 

(c)  Nothing  in  this  section  shall 
preclude  or  limit  an  investigating 
official's  discretion  to  refer  allegations 
directly  to  the  Department  of  Justice  for 
suit  under  the  False  Claims  Act  or  other 
civil  relief,  or  to  preclude  or  limit  such 
official's  discretion  to  defer  or  postpone 
a  report  or  referral  to  avoid  interference 
with  a  criminal  investigation  or 
prosecution. 

(d)  Nothing  in  this  section  modifies 
any  responsibility  of  an  investigating 
official  to  report  violations  of  criminal 
law  to  the  Attorney  General. 

§  1013.5    Review  by  the  reviewing  oftlciaL 

(a)  If,  based  on  the  leport  of  the 
investigating  official  under  S  1013.4(b). 
the  reviewing  official  determines  that 
there  is  adequate  evidence  to  believe 
that  a  person  is  liable  under  S  1013.3  of 
this  part,  the  reviewing  official  shall 
transmit  to  the  Attorney  General  a 
written  notice  of  the  reviewing  official's 
intention  to  issue  a  complaint  under 

§  1013.7. 

(b)  Such  notice  shall  include — 

(1)  A  statement  of  the  reviewirtg 
official's  reasons  for  issuing  a  complaint; 

(2)  A  statement  specifying  the 
evidence  that  supports  the  allegations  of 
liability; 

(3)  A  description  of  the  claims  or 
statements  upon  which  the  allegations 
of  liability  are  based; 

(4)  An  estimate  of  the  amount  of 
money  or  the  value  of  property,  services, 
or  other  benefits  requested  or  demanded 
in  violation  of  §  1013.3  of  this  part; 

(5)  A  statement  of  any  exculpatory  or 
mitigating  circumstances  that  may  relate 
to  the  claims  or  statements  known  by 
the  reviewing  official  or  the 
investigating  official;  and 

(6)  A  statement  that  there  is  a 
reasonable  prospect  of  collecting  an 
appropriate  amount  of  penalties  and 
assessments.  Such  a  statement  may  be 
based  upon  information  then  known  or 
an  absence  of  information  indicating 
that  the  person  may  be  unable  to  pay 
such  an  amount. 

§  1013.6     Prerequisites  for  Issuing  a 
compialnt. 

(a)  The  reviewing  official  may  issue  a 
complaint  under  J  1013.7  only  if— 


(1)  The  Department  of  Justice 
approves  the  issuance  of  a  complaint  in 
a  written  statement  described  in  31 
U.S.C.  section  3803(b)(1),  and 

(2)  In  the  case  of  allegations  of 
liability  under  i  1013.3(a)  with  respect  to 
a  claim,  the  reviewing  official 
determines  that,  with  respect  to  such 
claim  or  a  group  of  related  claims 
submitted  at  the  same  time  such  claim  is 
submitted  (as  defined  in  paragraph  (b) 
of  this  section),  the  amount  of  money  or 
the  value  of  property  or  services 
demanded  or  requested  in  violation  of 

S  1013.3(a)  does  not  exceed  $150,000. 

(b)  For  the  purposes  of  this  section,  a 
related  group  of  claims  submitted  at  the 
same  time  shall  include  only  those 
claims  arising  from  the  same  transaction 
[e.g..  grant,  loan,  application,  or 
contract)  that  are  submitted 
simultaneously  as  part  ot  a  single 
request,  demand,  or  submission. 

(c)  Nothing  in  this  section  shall  be 
construed  to  limit  the  reviewing 
official's  authority  to  join  in  a  single 
complaint  against  a  person  claims  that 
are  unrelated  or  were  not  submitted 
simultaneously,  regardless  of  the 
amount  of  money  or  the  value  of 
property  or  services  demanded  or 
requested. 

§  1013.7     Complaint 

(a)  On  or  after  the  date  the 
Department  of  Justice  approves  the 
issuance  of  a  complaint  in  accordance 
with  31  U.S.C.  3803(b)(1),  the  reviewing 
official  may  serve  a  complaint  on  the 
defendant,  as  provided  in  S  1013.8. 

(b)  The  complaint  shall  state — 

(1)  The  allegations  of  liability  against 
the  defendant,  including  the  statutory 
basis  for  liability,  an  identification  of 
the  claims  or  statements  that  are  the 
basis  for  the  alleged  liability,  and  the 
reasons  why  liability  allegedly  arises 
from  such  claims  or  statements; 

(2)  The  maximum  amount  of  penalties 
and  assessments  for  which  the 
defendant  may  be  held  liable; 

(3)  Instructions  for  filing  an  answer  to 
request  a  hearing,  including  a  specific 
statement  of  the  defendant's  right  to 
request  a  hearing  by  filing  an  answer 
and  to  be  represented  by  a 
representative;  and 

(4)  That  failure  to  file  an  answer 
within  30  days  of  service  of  the 
complaint  will  result  in  the  imposition  of 
the  maximum  amount  of  penalties  and 
assessments  without  right  to  appeal. 

(c)  At  the  same  time  the  reviewing 
official  serves  the  complaint,  he  or  she 
shall  serve  the  defendant  with  a  copy  of 
these  regulations. 


;  1013.8     Servlcs  of  comptaint 

(a)  Service  of  a  complaint  must  be 
made  by  certified  or  registered  mail  or 
by  delivery  in  any  manner  authorized  by 
Rule  4(d)  of  the  Federal  Rules  of  Civil 
Procedure. 

(b)  Proof  of  serv  ice.  stating  the  name 
and  address  of  the  person  on  whom  the 
complaint  was  served,  and  the  manner 
and  date  of  service,  may  be  made  by — 

(1)  Affidavit  of  the  individual  making 
service; 

(2)  An  acknowledged  United  States 
Postal  Service  return  receipt  card;  or 

(3)  Written  acknowledgment  of  the 
defendant  or  his  or  her  representative. 

S  1013.9    Answer. 

(a)  The  defendant  may  request  a 
hearing  by  filing  an  answer  with  the 
reviewing  official  within  30  days  of 
service  of  the  complaint.  An  answer 
shall  be  deemed  to  be  a  request  for 
hearing. 

(b)  In  the  answer,  the  defendant — 

(1)  Shall  admit  or  deny  each  of  the 
allegations  of  liability  made  in  the 
complaint; 

(2)  Shall  state  any  defense  on  which 
the  defendant  intends  to  rely; 

(3)  May  state  any  reasons  why  the 
defendant  contends  that  the  penalties 
and  assessments  should  be  less  than  the 
statutory  maximum;  and 

(4)  Shall  state  the  name,  address,  and 
telephone  number  of  the  person 
authorized  by  the  defendant  to  act  as 
defendant's  representative,  if  any.         9 

§1013.10    Default  upon  failure  to  file  an 
answer. 

(a)  If  the  defendant  does  not  file  an 
answer  within  the  time  prescribed  in 
5  1013.9(a),  the  reviewing  official  may 
refer  the  complaint  to  the  ALJ. 

(b)  Upon  the  referral  of  the  complaint, 
the  ALJ  shall  promptly  serve  on 
defendant  in  the  manner  prescribed  in 

S  1013.8,  a  notice  that  an  iniUal  decision 
will  be  issued  under  this  section. 

(c)  The  ALJ  shall  assume  the  facts 
alleged  in  the  complaint  to  be  true  and, 
if  such  facts  establish  liability  under 

i  1013.3,  the  ALJ  shall  issue  an  initial 
decision  imposing  the  maximum  amount 
of  penalties  and  assessments  allowed 
under  the  statute. 

(d)  Except  as  otherwise  provided  in 
this  section,  by  failing  to  file  a  timely 
answer,  the  defendant  waives  any  right 
to  further  review  of  the  penalties  and 
assessments  imposed  under  paragraph 
(c)  of  this  section,  and  the  initial 
decision  shall  become  final  and  binding 
upon  the  parties  30  days  after  it  is 
issued. 

(e)  If,  before  such  an  initial  decision 
becomes  final,  the  defendant  files  a 


motion  with  the  ALJ  seeking  to  reopen 
on  the  grounds  that  extraodinary 
circumstances  prevented  the  defendant 
from  filing  an  answer,  the  initial 
decision  shall  be  stayed  pending  the 
ALI's  decision  on  the  motion. 

(f)  If,  on  such  motion,  the  defendant 
can  demonstrate  extraordinary 
circumstances  excusing  the  failure  to  file 
a  timely  answer,  the  ALJ  shall  withdraw 
the  initial  decision  in  paragraph  (c)  of 
this  section,  if  such  a  decision  has  been 
issued,  and  shall  grant  the  defendant  an 
opportunity  to  answer  the  compliant. 

(g)  A  decision  of  the  ALJ  denying  a 
defendant's  motion  under  paragraph  (e) 
of  this  section  is  not  subject  to 
reconsideration  under  §  101.''. 38. 

(h)  The  defendant  may  appeal  to  the 
authority  head  the  decision  denying  a 
motion  lo  reopen  by  filing  a  notice  of 
appeal  with  the  authority  head  within  15 
days  after  the  ALJ  denies  the  motion. 
The  timely  filing  of  a  notice  of  appeal 
shall  stay  the  initial  decision  until  the 
authority  head  decides  the  issue. 

(i)  If  the  defendant  files  a  timely 
notice  of  appeal  with  the  authority  head, 
the  ALJ  shall  forward  the  record  of  the 
proceeding  to  the  authority  head. 

(j)  The  authority  head  shall  decide 
expeditiously  whether  extraordinary 
circumstances  excuse  the  defendant's 
failure  to  file  a  timely  answer  based 
solely  on  the  record  before  the  ALJ. 

(k)  If  the  authority  head  decides  that 
extraordinary  circumstances  excused 
the  defendant's  failure  to  file  a  timely 
answer,  the  authority  head  shall  remand 
the  case  to  the  ALJ  with  instructions  to 
grant  the  defendant  an  opportunity  to 
answer. 

(1)  If  the  authority  head  decides  that  ' 
the  defendant's  failure  to  file  a  timely 
answer  is  not  excused,  the  authority 
head  shall  reinstate  the  initial  decision 
of  the  ALJ.  which  shall  become  final  and 
binding  upon  the  parties  30  days  after 
the  authority  head  issues  such  decision. 

§  1013.11     Referral  of  complaint  ana 
anawer  to  tt>e  ALJ. 

Upon  receipt  of  an  answer,  the 
reviewing  official  shall  file  the 
complaint  and  answer  with  the  ALj 

$1013.12    Notice  of  hearing. 

(a)  When  the  ALJ  receives  the 
complaint  and  answer,  the  ALJ  shall 
promptly  serve  a  notice  of  hearing  upon 
the  defendant  in  the  manner  prescribed 
by  §  1013.8.  At  the  same  time,  the  ALJ 
shall  send  a  copy  of  such  notice  to  the 
representative  for  the  Government. 

(b)  Such  notice  shall  include — 

(1)  The  tentative  time,  date,  and  place, 
and  the  nature  of  the  hearing; 
—    (2)  The  legal  authority  and  jurisdiction 
under  which  the  hearing  is  to  be  held; 


(3)  The  matters  of  fact  and  law  to  be 
asserted; 

(4)  A  description  of  the  procedures  for 
the  conduct  of  the  hearmg; 

(5)  The  name,  address,  and  telephone 
number  of  the  representative  of  the 
Governnent  and  of  the  defendant,  if  any; 
and 

(6)  Such  other  matters  as  the  ALJ 
deems  appropriate. 

§  1013.13    Parties  to  the  hearing. 

(a)  The  parties  to  the  hearing  shall  be 
the  defendant  and  the  authority. 

(b)  Pursuant  to  31  U.S.C.  3730(c)(5],  a 
private  plaintiff  under  the  False  Claims 
Act  may  participate  in  these 
proceedings  to  the  extent  authorized  by 
the  provisions  of  that  Act. 

§  1013.14    Separation  of  fur>ctlons. 

(a)  The  investigating  official,  the 
reviewing  official,  and  any  employee  or 
agent  of  the  authority  who  takes  part  in 
investigating,  preparing,  or  presenting  a 
particular  case  may  not,  in  such  case  or 
a  factually  related  case — 

(1)  Participate  in  the  hearing  as  the 
ALJ; 

(2)  Participate  or  advise  in  the  initial 
decision  or  the  review  of  the  initial 
decision  by  the  authority  head,  except 
as  a  witness  or  a  representative  in 
public  proceedings:  or 

(3)  Make  the  collection  of  penalties 
and  assessments  under  31  U.S.C.  3806. 

(b)  The  ALJ  shall  not  be  responsible 
to,  or  subject  to  the  supervision  or 
direction  of,  the  investigating  official  or 
the  reviewing  official. 

(c)  Except  as  provided  in  paragraph 
(a)  of  this  section,  the  representative  for 
the  Government  may  be  employed 
anywhere  in  the  authority,  including  in 
the  offices  of  either  the  investigating 
official  or  the  reviewing  official. 

§  1 0 1 3. 1 5    E  X  parte  contacts. 

No  party  or  person  (except  employees 
of  the  ALJ's  office)  shall  communicate  in 
any  way  with  the  ALJ  on  any  matter  at 
issue  in  a  case,  unless  on  notice  and 
opportunity  for  all  parties  to  participate. 
This  provision  does  not  prohibit  a 
person  or  party  from  inquinng  about  the 
status  of  a  case  or  asking  routine 
questions  concerning  administrative 
functions  or  procedures. 

§  1013.16    Oisquallftcatlon  of  reviewing  ' 
official  or  AU. 

(a)  A  reviewing  offirial  or  AL)  in  a 
particular  case  may  disqualify  himself 
or  herself  at  any  time. 

(b)  A  party  may  file  with  the  ALJ  a 
motion  for  disqualification  of  a 
reviewing  official  or  an  ALJ.  Such 
motion  shall  be  accompanied  by  an 
affidavit  alleging  personal  bias  or  other 
reason  for  disqualification. 


(c)  Such  motion  and  affidavit  shall  be 
filed  promptly  upon  the  party's 
discovery  of  reasons  requiring 
disqualification,  or  such  objections  shall 
be  deemed  waived. 

(d)  Such  affidavit  shall  state  specific 
facts  that  support  the  party's  belief  that 
personal  bias  or  other  reason  for 
disqualification  exists  and  the  time  and 
circumstances  of  the  party's  discovery 
of  such  facts,  it  shall  be  accompanied  by 
a  certificate  of  the  representative  of 
record  that  it  is  made  in  good  faith. 

(e)  Upon  the  filing  of  such  a  motion 
and  affidavit,  the  ALJ  shall  proceed  no 
further  in  the  case  until  he  or  she 
resolves  the  matter  of  disqualification  in 
accordance  with  paragraph  (f)  of  this 
section. 

(f)  (1)  If  the  ALJ  determines  that  a 
revievWng  official  is  disqualified,  the  ALJ 
shall  dismiss  the  complaint  without 
prejudice. 

(2)  If  the  ALJ  disqualifies  himself  or 
herself,  the  case  shall  be  reassigned 
promptly  to  another  ALJ. 

(3)  If  the  ALJ  denies  a  motion  to 
disqualify,  the  authority  head  may 
determine  the  matter  only  as  part  of  his 
or  her  review  or  the  initial  decision  upon 
appeal,  if  any. 

§  1013.17    Rights  of  parties. 

Except  as  otherwise  limited  by  this 
part,  all  parties  may — 

(a)  Be  accompanied,  represented,  and 
advised  by  a  representative; 

(b)  Participate  in  any  conference  held 
by  the  ALJ; 

(c)  Conduct  discovery; 

(d)  Agree  to  sfipulations  of  fact  or 
law.  which  shall  be  made  part  of  the 
record; 

(e)  Present  evidence  relevant  to  the 
issues  at  the  hearing; 

(f)  Present  and  cross-examine 
witnesses; 

(g)  Present  oral  arguments  at  the 
hearing  as  permitted  by  the  ALJ;  and 

(h)  Submit  written  briefs  and 
proposed  findings  of  fact  and 
conclusions  of  law. 

§  1013.18    Authority  of  the  AU. 

(a)  The  ALJ  shall  conduct  a  fair  and 
impartial  hearing,  avoid  delay,  maintain 
order,  and  assure  that  a  record  of  the 
proceeding  is  made. 

(b)  Vhe  ALJ  has  the  authority  to- 
ll) Set  and  change  the  date,  time,  and 

place  of  the  hearing  upon  reasonable 
notice  to  the  parties; 

(2)  Continue  or  recess  the  hearing  in 
whole  or  in  part  for  a  reasonable  period 
of  time; 

(3)  Hold  conferences  to  identify  or 
simplify  the  issues,  or  to  consider  other 
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matters  that  may  aid  in  the  expeditious 
disposition  of  the  proceeding; 

(4)  Administer  oaths  and  affirmations: 

(5)  Issue  subpoenas  requiring  the 
attendance  of  witnesses  and  the 
production  of  documents  at  depositions 
or  at  hearings: 

(6)  Rule  on  motions  and  other 
procedural  matters: 

(7)  Regulate  the  scope  and  timing  of 
discovery; 

(8)  Regulate  the  course  of  the  hearing 
and  the  conduct  of  representatives  and 
parties: 

(9)  Examine  witnesses; 

(10)  Receive,  rule  on,  exclude,  or  limit 
evidence; 

(11)  Upon  motion  of  a  party,  take 
official  noticial  notice  of  facts:  decide 
cases,  in  whole  or  in  part,  by  summary 
judgment  where  there  is  no  disputed 
issue  of  material  fact: 

(12)  Conduct  any  conference, 
argument,  or  hearing  on  motions  in 
person  or  by  telephone;  and 

(13)  Exercise  such  other  authority  as 
is  necessary  to  carry  out  the 
responsibilities  of  the  AL]  under  this 
part. 

(c)  The  ALj  does  not  have  the 
authority  to  decide  upon  the  validity  of 
Federal  statutes  or  regulations. 

§1013.19    Pretiearing  conferences. 

(a)  The  ALJ  may  schedule  prehearing 
conferences  as  appropriate. 

(b)  Upon  the  motion  of  any  party,  the 
AL]  shall  schedule  at  least  one 
prehearing  conference  at  a  reasonable 
time  in  advance  of  the  hearing. 

(c)  The  ALJ  may  use  prehearing 
conferences  to  discuss  the  following: 

(1)  Simplification  of  the  issues; 

(2)  The  necessity  or  desirability  of 
amendments  to  the  pleadings,  including 
the  need  for  a  more  definite  statement: 

(3)  Stipulations  and  admissions  of  fact 
or  as  to  the  contents  and  authenticity  of 
documents: 

(4)  Whether  the  parties  can  agree  to 
submission  of  the  case  on  a  stipulated 
record: 

(5)  Whether  a  party  chooses  to  waive 
appearance  at  an  oral  hearing  and  to 
submit  only  documentary  evidence 
(subject  to  the  objection  of  other  parties) 
and  written  argument: 

(6)  LimiJIation  of  the  number  of 
witnesses: 

(7)  Scheduling  dates  for  the  exchange 
of  witness  lists  and  of  proposed 
exhibits: 

(8)  Discovery: 

(9)  The  time,  date,  and  place  for  the 
hearing:  and 

(10)  Such  other  matters  as  may  tend  to 
expedite  the  fair  and  just  disposition  of 
the  proceedings. 


(d)  The  AL|  may  issue  an  order 
containing  all  matters  agreed  upon  by 
the  parties  or  ordered  by  the  AL)  at  a 
prehearing  conference 

§  1013.20    OlaOosurc  o(  docum*nt&. 

(a)  Upon  written  request  to  the 
reviewing  official,  the  defendant  may 
review  any  relevant  and  material 
documents,  transcripts,  records,  and 
other  materials  that  relate  to  the 
allegations  set  out  in  the  complaint  and 
upon  which  the  findings  and  conclusions 
of  the  investigating  officiHl  under 

1 1013.4(b)  are  based,  unless  such 
documents  are  subject  to  a  privilege 
under  Federal  law.  Upon  payment  of 
fees  for  duplication,  the  defendant  may 
obtain  copies  of  such  documents. 

(b)  Upon  written  request  to  the 
reviewing  official,  the  defendant  also 
may  obtain  a  copy  of  all  exculpatory 
information  in  the  possession  of  the 
reviewing  official  or  investigating 
official  relating  to  the  allegations  in  the 
complaint,  even  if  it  is  contained  in  a 
document  that  would  otherwise  be 
privileged.  If  the  document  would 
otherwise  be  privileged,  only  that 
portion  containing  exculpatory 
information  must  be  disclosed. 

(c)  The  notice  sent  to  the  Attorney 
General  from  the  reviewing  official  as 
described  in  S  1013.5  is  not  discoverable 
under  any  circumstances. 

(d)  The  defendant  may  file  a  motion  to 
compel  disclosure  of  the  documents 
subject  to  the  provisions  of  this  section. 
Such  a  motion  may  only  be  filed  with 
the  ALJ  following  the  filing  of  an  answer 
pursuant  to  $  1013.9. 

§  1013.21     [Xscovery. 

(a)  The  following  types  of  discovery 
are  authorized: 

(1)  Requests  for  production  of 
documents  for  inspection  and  copying: 

(2)  Requests  for  admissions  of  the 
authenticity  of  any  relevant  document  or 
of  the  truth  of  any  relevant  fact; 

(3)  Written  interrogatories:  and 

(4)  Depositions. 

(b)  For  the  purpose  of  this  section  and 
§  1013.22  and  S  1013.23,  the  terra 
"documents"  includes  information, 
documents,  reports,  answers,  records, 
accounts,  papers,  and  other  data  and 
documentary  evidence.  Nothing 
contained  herein  shall  be  interpreted  to 
require  the  creation  of  a  document. 

(c)  Unless  mutually  agreed  to  by  the 
parties,  discovery  is  available  only  as 
ordered  by  the  ALJ.  The  AL)  shall 
regulate  the  timing  of  discovery. 

(d)  Motions  for  discovery.  (1)  A  party 
seeking  discovery  may  file  a  motion 
with  the  ALJ.  Such  a  motion  shall  be 
accompanied  by  a  copy  of  the  requested 
discovery,  or  in  the  case  of  depositions. 


a  summary  of  the  scope  of  the  proposed 
deposition 

(2)  Within  ten  days  of  service,  a  party 
may  file  an  opposition  to  the  motion 
and/or  a  motion  for  protective  order  as 
provided  in  9  1013  24 

(3)  The  AL)  may  grant  a  motion  for 
discover^'  only  if  he  or  she  finds  that  the 
discovery  sought — 

(i)  Is  necessary  for  the  expeditious, 
fair,  and  reasonable  consideration  of  the 
issues: 

(ii)  Is  not  unduly  costly  or 
burdensome: 

(iii)  Will  not  unduly  delay  the 
proceeding;  and 

(iv)  Does  not  seek  privileged 
information. 

(4)  The  burden  of  showing  that 
discovery  should  be  allowed  is  on  the 
party  seeking  discovery. 

(5)  The  ALJ  may  grant  discovery 
subject  to  a  protective  order  under 
S  1013.24. 

(e)  Depositions.  (1)  If  a  motion  for 
deposition  is  granted,  the  AL)  shall  issue 
a  subpoena  for  the  deponent,  which  may 
require  the  deponent  to  produce 
documents.  The  subpoena  shall  specify 
the  time.  date,  and  place  at  which  the 
deposition  will  be  held. 

(2)  The  party  seeking  to  depose  shall 
serve  the  subpoena  in  the  manner 
prescribed  in  §  1013.8. 

(3)  The  deponent  may  file  with  the 
ALJ  a  motion  to  quash  the  subpoena  or  a 
motion  for  a  protective  order  within  ten 
days  of  service. 

(4)  The  party  seeking  to  depose  shall 
provide  for  the  taking  of  a  verbatim 
transcript  of  the  deposition,  which  it 
shall  make  available  to  all  other  parties 
for  inspection  and  copying. 

(f)  Each  party  shall  bear  its  own  costs 
of  discovery. 

9  1013.22     Exchange  of  Kvtlness  lists, 
statement*  and  exhlt>fts. 

(a)  At  least  15  days  before  the  hearing 
or  at  such  other  time  as  may  be  ordered 
by  the  ALJ.  the  parties  shall  exchange 
witness  lists,  copies  of  prior  statements 
of  proposed  witnesses,  and  copies  of   - 
proposed  hearing  exhibits,  including 
copies  of  any  written  statements  that 
the  party  intends  to  offer  in  lieu  of  live 
testimony  in  accordance  with 

5  1013.33(b).  At  the  time  the  above 
documents  are  exchanged,  any  party 
that  intends  to  rely  on  the  transcript  of 
deposition  testimony  in  lieu  of  live 
testimony  at  the  hearing,  if  permitted  by 
the  ALJ.  shall  provide  each  party  with  a 
copy  of  the  specific  pages  of  the 
transcript  it  intends  to  introduce  into 
evidence. 

(b)  If  a  party  objects,  the  ALJ  shall  not 
admit  into  evidence  the  testimony  of 


any  witness  whose  name  does  not 
appear  on  the  witness  list  or  any  exhibit 
not  provided  to  the  opposing  party  as 
provided  above  unless  the  ALJ  finds 
good  cause  for  the  failure  or  that  there  is 
no  prejudice  to  the  objecting  party, 
(c)  Unless  another  party  objects 
within  the  time  set  by  the  ALJ. 
documents  exchanged  in  accordance 
with  paragraph  (a)  of  this  section  shall 
be  deemed  to  be  authentic  for  the 
purpose  of  admissibility  at  the  hearing. 

S  1013.23    Subpoenas  for  attendance  at 
hearing. 

(a)  A  party  wishing  to  procure  the 
appearance  and  testimony  of  any 
individual  at  the  hearing  may  request 
that  the  ALJ  issue  a  subpoena. 

(b)  A  subpoena  requiring  the 
attendance  and  testimony  of  an 
individual  may  also  require  the 
individual  to  produce  documents  at  the 
hearing. 

(c)  A  party  seeking  a  subpoena  shall 
file  a  written  request  therefore  not  less 
than  15  days  before  the  date  fixed  for 
the  hearing  unless  otherwise  allowed  by 
the  AL)  for  good  cause  shown.  Such 
request  shall  specify  any  documents  to 
be  produced  and  shall  designate  the 
witnesses  and  describe  the  address  and 
location  thereof  with  sufficient 
particularity  to  permit  such  witnesses  to 
be  found. 

(d)  The  subpoena  shall  specify  the 
time,  date,  and  place  at  which  the 
witness  is  to  appear  and  any  documents 
the  witness  is  to  produce. 

(e)  The  party  seeking  the  subpoena 
shall  serve  it  in  the  manner  prescribed 
in  §  1013.8.  A  subpoena  on  a  party  or 
upon  an  individual  under  the  control  of 
a  party  may  be  served  by  first  class 
mail. 

(f)  A  party  or  the  individual  to  whom 
the  subpoena  is  directed  may  file  with 
the  AL)  a  motion  to  quash  the  subpoena 
within  ten  days  after  service  or  on  or 
before  the  time  specified  in  the 
subpoena  for  compliance  if  it  is  less 
than  ten  days  after  service. 

§  1013.24    Protective  order. 

(a)  A  party  or  a  prospective  witness  or 
deponent  may  file  a  motion  for  a 
protective  order  with  respect  to 
discovery  sought  by  an  opposing  party 
or  with  respect  to  the  hearing,  seeking  to 
limit  the  availability  or  disclosure  of 
evidence. 

(b)  In  issuing  a  protective  order,  the 
ALJ  may  make  any  order  which  justice 
requires  to  protect  a  party  or  person 
from  annoyance,  embarrassment, 
oppression,  or  undue  burden  or  expense. 
Int  luding  one  or  more  of  the  following: 

UJ  That  the  discovery  not  be  had; 

i 


(2)  That  the  discovery  may  be  had 
only  on  specified  terms  and  conditions, 
including  a  designation  of  the  time  or 
place; 

(3)  That  the  discovery  may  be  had 
only  through  a  method  of  discovery 
other  than  that  requested: 

(4)  That  certain  matters  not  be 
inquired  into,  or  that  the  scope  of 
discovery  be  limited  to  certain  matters: 

(5)  That  discovery  be  conducted  with 
no  one  present  except  persons 
designated  by  the  ALJ; 

(6)  That  the  contents  of  discovery  or 
evidence  be  sealed: 

(7)  That  a  deposition  after  being 
sealed  be  opened  only  bv  order  of  the 
ALJ: 

(8)  That  a  trade  secret  or  other 
confidential  research,  development, 
commercial  information,  or  facts 
pertaining  to  any  criminal  investigation, 
proceeding,  or  other  administrative 
investigation  not  be  disclosed  or  be 
disclosed  only  in  a  designated  way;  or 

(9)  That  the  parties  simultaneously  file 
specified  documents  or  information 
enclosed  in  sealed  envelopes  to  be 
opened  as  directed  by  the  ALJ. 

§1013.25    Witness  fees. 

The  party  requesting  a  subpoena  shall 
pay  the  cost  of  the  fees  and  mileage  of 
any  witness  subpoenaed  in  the  amounts 
that  would  be  payable  to  a  witness  in  a 
proceeding  in  United  States  District 
Court.  A  check  for  witness  fees  and 
mileage  shall  accompany  the  subpoena 
when  served,  except  that  when  a 
subpoena  is  issued  on  behalf  of  the 
authority,  a  check  for  witness  fees  and 
mileage  need  not  accompany  the 
subpoena. 

§  1013,26    Form,  flttng  and  service  of 


(a)  Form. 

(1)  Documents  filed  with  the  ALJ  shall 
include  an  original  and  two  copies. 

(2)  Every  pleading  and  paper  filed  in 
the  proceeding  shall  contain  a  caption 
setting  forth  the  title  of  the  action,  the 
case  number  assigned  by  the  AL],  and  a 
designation  of  the  paper  [e.g..  motion  to 
quash  subpoena). 

(3)  Every  pleading  and  paper  shall  be 
signed  by.  and  shall  contain  the  address 
and  telephone  number  of  the  party  or 
the  person  on  whose  behalf  the  paper 
was  filed,  or  his  or  her  representat  ve. 

(4)  Papers  are  considered  filed  when 
they  are  mailed.  Date  of  mailing  may  be 
established  by  a  certificate  from  the 
party  or  its  representative  or  by  proof 
that  the  document  was  sent  by  certified 
or  registered  mail. 

(b)  Service.  A  party  filing  a  document 
with  the  AL]  shall,  at  the  time  of  filing, 
serve  a  copy  of  such  document  on  every 


other  party.  Service  upon  any  party  of 
any  document  other  than  the  complaint 
or  notice  of  heanng  shall  be  made  by 
delivering  or  mailing  a  copy  to  the 
party's  last  known  address.  When  a 
party  is  represented  by  a  representative, 
service  shall  be  made  upon  such 
representative  in  lieu  of  the  actual  party. 

(c)  Proof  of  service.  A  certificate  by 
the  individual  serving  the  document  by 
personal  delivery  or  by  mail,  setting 
forth  the  manner  of  service,  shall  be 
proof  of  service. 

§  1013.27    Computation  of  tln>e. 

(a)  In  computing  any  period  of  time 
under  this  part  or  in  an  order  issued 
thereunder,  the  time  begins  with  the  day 
following  the  act,  event,  or  default,  and 
includes  the  last  day  of  the  period. 
unless  it  is  a  Saturday.  Sunday,  or  legal 
holiday  observed  by  the  Federal 
government,  in  which  event  it  includes 
the  next  business  day. 

(b)  When  the  period  of  time  allowed  is 
less  than  seven  days,  intermediate 
Saturdays.  Sundays,  and  legal  holidays 
observed  by  the  Federal  government 
shall  be  excluded  from  the  computation. 

(c)  Where  a  document  has  been 
served  or  issued  by  mail,  an  additional 
five  days  will  be  added  to  the  time 
permitted  for  any  response. 

§  1013.28    Motions. 

(a)  Any  application  to  the  ALJ  for  an 
order  or  ruling  shall  be  by  motion. 
Motions  shall  state  the  rehef  sought,  the 
authority  relied  upon,  and  the  facts 
alleged,  and  shall  be  filed  with  the  ALJ 
and  served  on  all  other  parties. 

(b)  Except  for  motions  made  during  a 
prehearing  conference  or  at  the  hearing, 
all  motions  shall  be  in  writing.  The  ALJ 
may  require  that  oral  motions  be 
reduced  to  vmting. 

(c)  Within  15  days  after  a  written 
motion  is  served,  or  such  other  time  as 
may  be  fixed  by  the  ALJ,  any  party  may 
file  a  response  to  such  motion. 

(d)  The  ALJ  may  not  grant  a  written 
motion  before  the  time  for  filing 
responses  thereto  has  expired,  except 
upon  consent  of  the  parties  or  following 
a  hearing  on  the  motion,  but  may 
overrule  or  deny  such  motion  without 
awaiting  a  response. 

(e)  The  ALJ  shall  make  a  reasonable 
effort  to  dispose  of  all  outstanding 
motions  prior  to  the  beginning  of  the 
hearing. 

§  1013.29    Sanctions. 

(a)  The  ALJ  may  sanction  a  person, 
including  any  party  or  representative, 
for— 
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(1)  Failing  to  comply  with  an  order, 
rule,  or  procedure  governing  the 
proceeding; 

(2)  Failing  to  prosecute  or  defend  an 
action;  or 

(3)  Engaging  in  other  misconduct  that 
interferes  with  the  speedy,  orderly,  or 
fair  conduct  of  the  hearing. 

(b)  Any  such  sanction,  including  but 
not  limited  to  those  listed  in  paragraphs 
(c),  (d),  and  (e)  of  this  section,  shall 
reasonably  relate  to  the  severity  and 
nature  of  the  failure  or  misconduct. 

(c)  When  a  party  fails  to  comply  with 
an  order,  including  an  order  for  taking  a 
deposition,  the  production  of  evidence 
within  the  party's  control,  or  a  request 
for  admission,  the  ALJ  may — 

(1)  Draw  an  inference  in  favor  of  the 
requesting  party  with  regard  to  the 
information  sought; 

(2)  In  the  case  of  requests  for 
admission,  deem  each  matter  of  which 
an  admission  is  requested  to  be 
admitted; 

(3)  Prohibit  the  party  failing  to  comply 
with  such  order  from  introducing 
evidence  concerning,  or  otherwise 
relying  upon,  testimony  relating  to  the 
information  sought;  and 

(4)  Strike  any  part  of  the  pleadings  or 
other  submissions  of  the  party  failing  to 
comply  with  such  request. 

(d)  If  a  party  fails  to  prosecute  or 
defend  an  action  under  this  part 
commenced  by  service  of  a  notice  of 
hearing,  the  AL]  may  dismiss  the  action 
or  may  issue  an  initial  decision  imposing 
penalties  and  assessments. 

(e)  The  AL|  may  refuse  to  consider 
any  motion,  request,  response,  brief  or 
other  document  which  is  not  filed  in  a 
timely  fashion. 

§1013.30     Th«  hearing  and  burden  of 
proof. 

(a)  The  AL)  shall  conduct  a  hearing  on 
the  record  in  order  to  determine  whether 
the  defendant  is  liable  for  a  civil  penalty 
or  assessment  under  §  1013.3  and,  if  so, 
the  appropriate  amount  of  any  such  civil 
penalty  or  assessment  considering  any 
aggravating  or  mitigating  factors. 

(b)  The  authority  shall  prove 
defendant's  liability  and  any 
aggravating  factors  by  a  preponderance 
of  the  evidence. 

(c)  The  defendant  shall  prove  any 
affirmative  defenses  and  any  mitigating 
factors  by  a  preponderance  of  the 
evidence. 

(d)  The  hearing  shall  be  open  to  the 
public  unless  otherwise  ordered  by  the 
AL)  for  good  cause  shown. 

§  1013.31     Determining  the  amount  of 
penaltle*  and  a»*«s«n>«nts. 

(d)  In  determining  an  appropriate 
amount  of  civil  penalties  and 


assessments,  the  ALJ  and  the  authority 
head,  upon  appeal,  should  evaluate  any 
circumstances  that  mitigate  or  aggravate 
the  violation  and  should  articulate  in 
their  opinions  the  reasons  that  support 
the  penalties  and  assessments  they 
impose.  Because  of  the  intangible  costs 
of  fraud,  the  expense  of  investigating 
such  conduct,  and  the  need  to  deter 
others  who  might  be  similarly  tempted, 
ordinanly  double  damages  and  a 
significant  civil  penalty  should  be 
imposed. 

(b)  Although  not  exhaustive,  the 
following  factors  are  among  those  that 
may  influence  the  ALj  and  the  authority 
head  in  determining  the  amount  of 
penalties  and  assessments  to  impose 
with  resp>ect  to  the  misconduct  (i.e..  the 
false,  fictitious,  or  fraudulent  claims  or 
statement)  charged  in  the  complaint: 

(1)  The  number  of  false,  fictitious,  or 
fraudulent  claims  or  statements; 

(2)  The  time  penod  over  which  such 
claims  or  statements  were  made; 

(3)  The  degree  of  the  defendant's 
culpability  with  respect  to  the 
misconduct; 

(4)  The  amount  of  money  or  the  value 
of  the  property,  services,  or  benefit 
falsely  claimed; 

(5)  The  value  of  the  Government's 
actual  loss  as  a  result  of  the  misconduct, 
including  foreseeable  consequential 
damages  and  the  costs  of  investigation; 

(6)  The  relationship  of  the  amount 
imposed  as  civil  penalties  to  the  amount 
of  the  Government's  loss; 

(7)  The  potential  or  actual  impact  of 
the  misconduct  upon  national  defense, 
public  health  or  safety,  or  public 
confidence  in  the  management  of 
Government  programs  and  operations, 
including  particularly  the  impact  on  the 
intended  beneficiaries  of  such  programs; 

(8)  Whether  the  defendant  has 
engaged  in  a  pattern  of  the  same  or 
similar  misconduct; 

(9)  Whether  the  defendant  attempted 
to  conceal  the  misconduct; 

(10)  The  degree  to  which  the 
defendant  has  involved  others  in  the 
misconduct  or  in  concealing  it; 

(11)  Where  the  misconduct  of 
employees  or  agents  is  imputed  to  the 
defendant,  the  extent  to  which  the 
defendant's  practices  fostered  or 
attempted  to  preclude  such  misconduct; 

(12)  Whether  the  defendant 
cooperated  in  or  obstructed  an 
investigation  of  the  misconduct; 

(13)  Whether  the  defendant  assisted 
in  identifying  and  prosecuting  other 
wrongdoers; 

(14)  The  complexity  of  the  program  or 
transaction,  and  the  degree  of  the 
defendant's  sophistication  with  respect 
to  it,  including  the  extent  of  the 


defendant's  prior  participation  in  the 
program  or  in  similar  transactions: 

(15)  Whether  the  defendant  has  been 
found,  in  any  criminal,  civil,  or 
administrative  proceeding  to  have 
engaged  in  similar  misconduct  or  to 
have  dealt  dishonestly  with  the 
Government  of  the  United  States  or  of  a 
State,  directly  or  indirectly;  and 

(16)  The  need  to  deter  the  defendant 
and  others  from  engaging  in  the  same  or 
similar  misconduct. 

(c)  Nothing  in  this  section  shall  be 
construed  to  limit  the  AL|  or  the 
authority  head  from  considering  any 
other  factors  that  in  any  given  case  may 
mitigate  or  aggravate  the  offense  for 
which  penalties  and  assessments  are 
imposed. 

§1013.32    Location  of  hMrlng. 

(a)  The  hearing  may  be  held — 

(1)  In  any  judicial  district  of  the 
United  States  in  which  the  defendant 
resides  or  transacts  business; 

(2)  In  any  judicial  district  of  the 
United  States  in  which  the  claim  or 
statement  in  issue  was  made:  or 

(3)  In  such  other  place  as  may  be 
agreed  upon  by  the  defendant  and  the 
ALJ. 

(b)  Each  party  shall  have  the 
opportunity  to  present  argument  with 
respect  to  the  location  of  the  hearing 

(c)  The  hearing  shall  be  held  at  the 
place  and  at  the  time  ordered  by  the 
AL). 

S  1013.33    WttnMMs. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  testimony  at  the 
hearing  shall  be  given  orally  by 
witnesses  under  oath  or  affirmation. 

(b)  At  the  discretion  of  the  AL), 
testimony  may  be  admitted  in  the  form 
of  a  wntten  statement  or  deposition. 
Any  such  written  statement  must  be 
provided  to  all  other  parties  along  with 
the  last  known  add.-^ss  of  such  witness, 
in  a  manner  which  allows  sufficient  time 
for  other  parties  to  subpoena  such 
witness  for  cross-examination  at  the 
hearing.  Prior  written  statements  of 
witnesses  proposed  to  testify  at  the 
hearing  and  deposition  transcripts  shall 
be  exchanged  as  provided  in 

§  1013.22(a). 

(c)  The  AL)  shall  exercise  reasonable 
control  over  the  mode  and  order  of 
interrogating  witnesses  and  presenting 
evidence  so  as  to, 

(1)  Make  the  interrogation  and 
presentation  effective  for  the 
ascertainment  of  the  truth, 

(2)  Avoid  needless  consumption  of 
time,  and 

(3)  Protect  witnesses  from  harassment 
or  undue  embarrassment. 


(d)  The  ALJ  shall  permit  the  parties  to 
conduct  such  cross-examination  as  may 
be  required  for  a  full  and  true  disclosure 
of  the  facts. 

(e)  At  the  discretion  of  the  ALJ.  a 
witness  may  be  cross-examined  on 
matters  relevant  to  the  proceeding 
without  regard  to  the  scope  of  his  or  her 
direct  examination.  To  the  extent 
permitted  by  the  ALJ.  cross-examination 
on  matters  outside  the  scope  of  direct 
examination  shall  be  conducted  in  the 
manner  of  direct  examination  and  may 
proceed  by  leading  questions  only  if  the 
witness  is  a  hostile  witness,  an  adverse 
party,  or  a  witness  identified  with  an 
adverse  party. 

"     (fi  Upon  motion  of  any  party,  the  ALJ 
shall  order  witnesses  excluded  so  they 
cannot  hear  the  testimony  of  other 
witnesses.  This  rule  does  not  authorize 
exclusion  of — 

(1)  A  party  who  is  a  individual: 

(2)  In  the  case  of  a  party  that  is  not  an 
individual,  an  officer  or  employee  of  the 
party  designated  by  the  party's 
representative;  or 

(3)  An  individual  whose  presence  is 
shown  by  a  party  to  be  essential  to  the 
presentation  of  its  case,  including  an 
individual  employed  by  the  Government 
engaged  in  assisting  the  representative 
for  the  Government. 

S  1013.34    Evidence. 

(a)  The  ALJ  shall  determine  the 
admissibility  of  evidence. 

(b)  Except  as  provided  in  this  part,  the 
ALJ  shall  not  be  bound  by  the  Federal 
Rules  of  Evidence.  However,  the  ALJ 
may  apply  the  Federal  Rules  of 
Evidence  where  appropriate,  e.g.,  to 
exclude  unreliable  evidence. 

(c)  The  ALJ  shall  exclude  irrelevant 
and  immaterial  evidence. 

(d)  Although  relevant,  evidence  may 
be  excluded  if  its  probative  value  is 
substantially  outweighed  by  the  danger 
of  unfair  prejudice,  confusion  of  the 
issues,  or  by  considerations  of  undue 
delay  or  needless  presentation  of 
cumulfative  evidence. 

(e)  Although  relevant,  evidence  may 
be  excluded  if  it  is  privileged  under 
Federal  law. 

(f)  Evidence  concerning  offers  of 
compromise  or  settlement  shall  be 
inadmissable  to  the  extent  provided  in 
Rule  408  of  the  Federal  Rules  of 
Evidence. 

(g)  The  ALJ  shall  permit  the  parties  to 
introduce  rebuttal  witnesses  and 
evidence. 

(h)  All  documents  and  other  evidence 
offered  or  taken  for  the  record  shall  be 
open  to  examination  by  all  parties, 
unless  otherwise  ordered  by  the  ALJ 
pursuant  to  S  1013.24. 


§1013.35    TfwrMord. 

(a)  The  hearing  will  be  recorded  and 
transcribed.  Transcripts  may  be 
obtained  following  the  hearing  from  the 
ALJ  at  a  cost  not  to  exceed  the  actual 
cost  of  duplication. 

(b)  The  transcript  of  testimony, 
exhibits  and  other  evidence  adinitted  at 
the  hearing,  and  all  papers  and  requests 
filed  in  the  proceeding  constitute  the 
record  for  the  decision  by  the  ALJ  and 
the  authority  head. 

(c)  The  record  may  be  inspected  and 
copies  (upon  payment  of  a  reasonable 
fee)  by  anyone,  unless  otherwise 
ordered  by  the  ALJ  pursuant  to 

§  1013.24. 

§  1013.36    Post-hearing  t>riefa. 

The  ALJ  may  require  the  parties  to  file 
post-hearing  briefs.  In  any  event,  any 
party  may  file  a  post-hearing  brief  The 
ALJ  shall  fix  the  time  for  filing  such 
briefs,  not  to  exceed  60  days  from  the 
date  the  parties  receive  the  transcript  of 
the  hearing  or,  if  applicable,  the 
stipulated  record.  Such  briefs  may  be 
accompanied  by  proposed  findings  of 
fact  and  conclusions  of  law.  The  ALJ 
may  permit  the  parties  to  file  reply 
briefs. 

§  1013.37    Initial  decision. 

(a)  The  ALJ  shall  issue  an  initial 
decision  based  only  on  the  record, 
which  shall  contain  findings  of  fact, 
conclusions  of  law.  and  the  amount  of 
any  penalties  and  assessments  imposed. 

(b)  The  findings  of  fact  shall  include  a 
finding  on  each  of  the  following  issues: 

(1)  Whether  the  claims  or  statements 
identified  in  the  complaint,  or  any 
portions  thereof,  violate  §  1013.3; 

(2)  If  the  person  is  liable  for  penalties 
or  assessments,  the  appropriate  amount 
of  any  such  penalties  or  assessments 
considering  any  mitigating  or 
aggravating  factors  that  he  or  she  finds 
in  the  case,  such  as  those  described  in 
§  1013.31. 

(c)  The  ALJ  shall  promptly  serve  the 
initial  decision  on  all  parties  within  90 
days  after  the  time  for  submission  of 
post-hearing  briefs  and  reply  briefs  (if 
permitted)  has  expired.  The  ALJ  shall  at 
the  same  time  serve  all  defendants  with 
a  statement  describing  the  right  of  any 
defendant  determined  to  be  hable  for  a 
civil  penalty  or  assessment  to  file  a 
motion  for  reconsideration  with  the  ALJ 
or  a  notice  of  appeal  with  the  authority 
head.  If  the  ALJ  fails  to  meet  the 
deadline  contained  in  this  paragraph,  he 
or  she  shall  notify  the  parties  of  the 
reason  for  the  delay  and  shall  set  a  new 
deadhne. 

(d)  Unless  the  initial  decision  of  the 
ALJ  is  timely  appealed  to  the  authority 
head,  or  a  motion  for  reconsideration  of 


the  initial  decision  is  timely  filed,  the 
initial  decision  shall  constitute  the  final 
decision  of  the  authority  head  and  shall 
be  final  and  binding  on  the  parties  30 
days  after  it  is  issued  by  the  ALJ 

{  1013.3«    Reconsideration  of  Initial 
decision. 

(a)  Except  as  provided  in  paragraph 
(d)  of  this  section,  any  party  may  file  a 
motion  for  reconsideration  of  the  initial 
decision  within  20  days  of  receipt  of  the 
initial  decision.  If  service  was  made  by 
mail,  receipt  will  be  presumed  to  be  five 
days  from  the  date  of  mailing  in  the 
absence  of  contrary  proof. 

(b)  Every  much  motion  must  set  forth 
the  matters  claimed  to  have  been 
erroneously  decided  and  the  nature  of 
the  alleged  errors.  Such  motion  shall  be 
accompanied  by  a  supporting  brief 

(c)  Responses  to  such  motions  shall  be 
allowed  only  upon  request  of  the  ALJ. 

(d)  No  party  may  file  a  motion  for 
reconsideration  of  an  initial  decision 
that  has  been  revised  in  response  to  a 
previous  motion  for  reconsideration. 

(e)  The  ALJ  may  dispose  of  a  motion 
for  reconsideration  by  denying  it  or  by 
issuing  a  revised  initial  decision. 

(f)  If  the  ALJ  denies  a  motion  for 
reconsideration,  the  initial  decision  shall 
constitute  the  final  decision  of  the 
authority  head  and  shall  be  final  and 
binding  on  the  parties  30  days  after  the 

,.^J  denies  the  motion,  unless  the  initial 
~1iecision  is  timely  appealed  to  the 

authority  head  in  accordance  with 

§  1013.39. 

(g)  If  the  ALJ  issues  a  revised  initial 
decision,  that  decision  shall  constitute 
the  final  decision  of  the  authority  head 
and  shall  be  final  and  binding  on  the 
parties  30  days  after  it  is  issued,  unless 
it  is  timely  appealed  to  the  authority 
head  in  accordance  with  §  1013.39. 

§  1013.39    Appeal  to  authority  head. 

N(a)  Any  defendant  who  has  filed  a 
nViely  answer  and  who  is  determined  in 
an  initial  decision  to  be  liable  for  a  civil 
penalty  or  assessment  may  appeal  such 
decision  to  the  authority  head  by  filing  a 
notice  of  appeal  with  the  authority  head 
in  accordance  with  this  section. 

(b)(1)  No  notice  of  appeal  may  be  filed 
until  the  time  period  for  filing  a  motion 
for  reconsideration  under  S  1013.38  has 
expired. 

(2)  If  a  motion  for  reconsideration  is 
timely  filed,  a  notice  of  appeal  must  be 
filed  under  30  days  after  the  ALJ  denies 
the  motion  or  issues  a  revised  initial 
decision,  whichever  applies. 

(3)  If  no  motion  for  reconsideration  is 
timely  filed,  a  notice  of  appeal  must  be 
filed  within  30  days  after  the  ALJ  issues 
the  initial  decision. 
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(4)  The  authority  head  may  extend  the 
initial  30  day  period  for  an  additional 
30  days  if  the  defendant  files  with  the 
authority  head  a  request  for  an 
extension  within  the  initial  30  day 
period  and  shows  good  cause. 

(c)  If  the  defendant  files  a  timely 
notice  of  appeal  with  the  authority  head, 
the  AL]  shall  forward  the  record  of  the 
proceeding  to  the  authority  head. 

(d)  A  notice  of  appeal  shall  be 
accompanied  by  a  written  brief 
specifying  exceptions  to  the  initial 
decision  and  reasons  supporting  the 
exceptions. 

(e)  The  representatives  for  the 
Government  may  file  a  brief  in 
opposition  to  exceptions  within  30  days 
of  receiving  the  notice  of  appeal  and 
accompanying  brief. 

(f)  There  is  no  right  to  appear 
personally  before  the  authority  head. 

(g)  There  is  no  right  to  appeal  any 
interlocutory  ruling  by  the  ALJ. 

(h)  In  reviewing  the  initial  decision, 
the  authority  head  shall  not  consider 
any  objection  that  was  not  raised  before 
the  ALJ  unless  a  demonstration  is  made 
of  extraordinary  circumstances  causing 
the  failure  to  raise  the  objection. 

(i)  if  any  party  demonstrates  to  the 
satisfaction  of  the  authority  head  that 
additional  evidence  not  presented  at 
such  hearing  is  material  and  that  there 
were  reasonable  grounds  for  the  failure 
to  present  such  evidence  at  such 
hearing,  the  authority  head  shall  remand 
the  matter  to  the  ALJ  for  consideration 
of  such  additional  evidence. 

(j)  The  authority  head  may  affirm, 
reduce,  reverse,  compromise,  remand,  or 
settle  any  penalty  or  assessment 
determined  by  the  ALJ  in  any  initial 
decision. 

(k)  The  authority  head  shall  promptly 
serve  each  party  to  the  appeal  with  a 
copy  of  the  decision  of  the  authority 
head  and  a  statement  describing  the 
right  of  any  person  determined  to  be 
liable  for  a  penalty  or  an  assessment  to 
seek  judicial  review. 

(1)  Unless  a  petition  for  review  it  filed 
as  provided  in  31  U.S.C.  3805  after  a 
defendant  has  exhausted  all 
administrative  remedies  under  this  part 
and  within  60  days  after  the  date  on 
which  the  authority  head  serves  the 
defendant  with  a  copy  of  the  authority 
head's  decision,  a  determination  that  a 
defendant  is  liable  under  §  1013.3  is 
final  and  is  not  subject  to  judicial 
review. 

^  1013.40    Stays  ordered  by  the 
Oepartment  of  Justice. 

If  at  any  timt:  the  Attorney  General  or 
an  Assistant  Attorney  General 
designated  by  the  Attorney  General 
transmits  to  the  authority  head  a  written 


finding  that  continuation  of  the 
administrative  process  described  in  this 
part  with  respect  to  a  claim  or  statement 
may  adversely  affect  any  pending  or 
potential  criminal  or  civil  action  related 
to  such  claim  or  statement,  the  authority 
head  shall  stay  the  process  immediately. 
The  authority  head  may  order  the 
process  resumed  only  upon  receipt  of 
the  written  authorization  of  the  Attorney 
General. 

{  1013.41     Stay  pending  appeal 

(a)  An  initial  decision  is  stayed 
automatically  pending  disposition  of  a 
motion  for  reconsideration  or  of  an 
appeal  to  the  authority  head. 

(b)  No  administrative  stay  is  available 
following  a  final  decision  of  the 
authority  head. 

§  1013.42     Judicial  review. 

Section  3805  of  Title  31,  United  States 
Code,  authorizes  judicial  review  by  an 
appropriate  United  States  District  Court 
of  a  final  decision  of  the  authority  head 
imposing  penalities  or  assessments 
under  this  part  and  specifies  the 
procedures  for  such  review. 

§  1013.43     Collection  of  cMI  penalties  and 
aseeesments. 

Sections  3«<)6  and  3808(b)  of  Title  31, 
United  States  Code,  authorize  actions 
for  collection  of  civil  penalties  and 
assessments  imposed  under  this  part 
and  specify  the  procedures  for  such 
actions. 

5  1013.44     Rlgfit  to  administrative  offset 

The  amount  of  any  penalty  or 
assessment  which  has  become  final,  or 
for  which  a  judgment  has  been  entered 
under  S  1013.42  or  $  1013.43,  or  any 
amount  agreed  upon  in  a  compromise  or 
settlement  under  {  1013.46,  may  be 
collected  by  administrative  offset  under 
31  U.S.C.  3716,  except  that  an 
administrative  offset  may  not  be  made 
under  this  subsection  against  a  refund  of 
an  overpayment  of  Federal  taxes,  then 
or  iuIkt  owing  by  the  United  States  to 
the  defendant. 

§  1013.45     Deposit  In  Treasury  of  United 
States. 

All  amounts  collected  pursuant  to  this 
part  shall  be  deposited  as  miscellaneous 
receipts  in  the  Treasury  of  the  United 
States,  except  as  provided  in  31  U.S.C. 
3806(g). 

9  1013.46    Compromise  Of  settlement 

(a)  Parties  may  make  offers  of 
compromise  or  settlement  at  any  time. 

(b)  The  reviewing  official  has  the 
exclusive  authority  to  compromise  or 
settle  a  case  under  this  part  at  any  time 
after  the  date  on  which  the  reviewing 
official  is  permitted  to  issue  a  complaint 


and  before  the  date  on  which  the  ALJ 
Issues  an  initial  decision. 

(c)  The  authority  head  has  exclusive 
authority  to  compromise  or  settle  a  case 
under  this  part  at  any  time  after  the  date 
on  which  the  AL)  issues  an  initial 
decision,  except  dunng  the  pendency  of 
any  review  under  {  1013.42  or  during  the 
pendency  of  any  action  to  collect 
penalties  and  assessments  under 

5  1013.43. 

(d)  The  Attorney  General  has 
exclusive  authority  to  compromise  or 
settle  a  case  undor  this  part  during  the 
pendency  of  any  review  under  {  1013.42 
or  of  any  action  to  recover  penalties  and 
assessments  under  31  U.S.C.  3806. 

(e)  The  investigating  official  may 
recommend  settlement  terms  to  the 
reviewing  official,  the  authority  head,  or 
the  Attorney  General,  as  appropriate. 
The  reviewing  official  may  recommend 
settlement  terms  to  the  authority  head, 
or  the  Attorney  General,  as  appropriate. 

(f)  Any  compromise  or  settlement 
must  be  in  writing. 

S  1013.47    Umttatlons. 

(a)  The  notice  of  hearing  with  respect 
to  a  claim  or  statement  must  be  served 
in  the  manner  specified  in  5  1013.8 
within  six  years  after  the  date  on  which 
such  claim  or  statement  is  made. 

(b)  If  the  defendant  fails  to  file  a 
timely  answer,  service  of  notice  under 

5  1013.10(b)  shall  be  deemed  a  notice  of 
a  hearing  for  purposes  of  this  section. 

(c)  The  statute  of  limitations  may  be 
extended  by  agreement  of  the  ;  a-ties. 

[FR  Doc.  87-12355  Filed  5-29-87;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFR  Part  71 

[Airspace  Docket  No.  87-ASW-20) 

Proposed  Removal  of  Transition  Area; 
Danbury.  TX 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

action:  Notice  of  proposed  rulemaking. 

8UIMMARY:  This  notice  proposes  to 
remove  the  transition  area  at  Danbury, 
TX.  The  intended  effect  of  the  proposed 
action  is  to  release  controlled  airspace 
no  longer  required  for  aircraft  executing 
standard  instrument  approach 
procedures  (SIAP's)  to  the  Garrett 
Ranch  Airport.  Danbury.  TX.  This  action 
is  necessary  since  all  existing  SIAP's  to 
the  Garrett  Ranch  Airport  have  been 
canceled,  thereby  canceling  the  need  for 


a  700-foot  transition  area.  This  proposed 
action  will  change  the  airport  status 
from  instrument  flight  rules  (IFR)  to 
visual  night  rules  (VFR). 

DATE:  Comments  must  be  received  on  or 
before  July  16. 1987. 

ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Department  of 
Transportation.  Federal  Aviation 
Administration.  Forth  Worth,  TX  76193- 
0530. 

Tlie  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel, 
Southwest  Region,  Federal  Aviation 
Administration.  4400  Blue  Mound  Road, 
Forth  Worth,  TX. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  Airspace  and  Procedures  Branch. 
Air  Traffic  Division,  Southwest  Region, 
Federal  Aviation  Administration.  4400 
Blue  Mound  Road,  Fort  Worth,  TX. 

FOR  FURTHER  INFORMATION  CONTACT: 

Uavid  J.  Souder,  Department  of 
Transportation.  F'ederal  Aviation 
Administration,  Fort  Worth,  TX  76193- 
0530;  telephone:  (817)  624-5535. 

SUPPLEINENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy  aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  No.  87-ASW-20. "  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  All 
communications  received  before  the. 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Office  of  the 
Regional  Counsel.  44CK)  Blue  Mound 
Road.  Forth  Worth  TX,  both  before  and 
after  the  closing  date  for  comments.  A 
report  summarizing  each  substantive 
public  contact  with  FAA  personnel 


concerned  with  this  rulemaking  will  be 
filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the 
Department  of  Transportation,  Federal 
Aviation  Administration,  Forth  Worth, 
TX  76193-0530.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2  which 
describes  the  apphcation  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  §  71.181  of  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  to  remove  the  transition  area  at 
Danbury,  TX.  This  action  is  necessary 
since  all  SIAP's  at  the  Garrett  Ranch 
Airport,  Danbury,  TX,  have  been 
canceled,  thereby  canceling  the  need  for 
a  700-foot  transition  area.  This  proposed 
action  will  ch'-nge  the  airport  status 
from  IFR  to  VFR.  Section  71.181  of  Part 
71  of  the  Federal  Aviation  Regulations 
was  republished  in  Handbook  7400. 6C 
dated  January  2.  1987. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore — (1)  is  not  a  "major  rule" 
under  Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  k  a  routine  matter 
that  will  only  affect  air  Vaffic 
procedures  and  air  navig&fion,  it  is 
certified  that  this  rule,  whe? 
promulgated,  will  not  have  a  signfficant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Transition  areas. 
The  Proposed  Amendment 
PART  71— {AMENDED! 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  FAA  proposes  to 
amend  Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  71)  as  follows: 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a),  1354(a),  1510; 
Executive  Order  10854;  49  U.S.C.  106(g) 


(Revised  Pub.  L  97-449.  lanuarv  IZ  1983);  14 
CFR  11.69. 

§71.181    [Amended] 

2.  Section  71.181  is  amended  as 
follows: 

Danbury,  TX  [Refnoved] 

Issued  in  Forth  Worthy  TX.  on  May  15, 
1987. 

Larr>  L.  Craig, 

Assistant  Manager.  Air  Traffic  Division, 
Southwest  Region. 
[FR  Doc  87-12400  Filed  5-29-87;  8:45  am) 
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INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 

Agency  for  International  Development 

22  CFR  Part  224 

Implementation  of  the  Program  Fraud 
Civil  Remedies  Ad 

AGENCY:  Agency  for  International 

Development. 

ACTION:  Proposed  rule.  •    \ 

SUMMARY:  The  Agency  for  International 
Development  is  issuing  proposed 
regulations  to  implement  the  Program 
Fraud  Civil  Remedies  Act  of  1986.  The 
regulations  will  establish  administrative 
procedures  for  imposing  the  statutorily 
authorized  civil  penalties  and 
assessments  against  any  person  who 
makes,  submits,  or  presents  or  causes  to 
be  made,  submitted  or  presented  a  false, 
fictitious,  or  fraudulent  claim  or  written 
statement  to  the  Agency  for 
International  Development. 

DATE:  Comments  must  be  received  on  or 

before  July  1, 1987. 

ADDRESS:  Written  comments  should  be 
mailed  to  the  Assistant  General  Counsel 
of  Litigation  and  Enforcement,  Agency 
for  International  Development 
Department  of  State.  Room  6947, 
Washington,  DC  20523. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gary  Winter  (202)  647-^88-4 

SUPPLEMENTARY  INFORMATION:  The 

Program  Fraud  Civil  Remedies  Act,  Pub. 
L.  99-509.  enacted  on  October  21, 1986, 
codified  at  31  U.S.C.  3801  through  3812 
generally  provides  that  any  person  who 
knowingly  submits  or  causes  to  be 
submitted  a  false  claim  or  statement  to 
the  Federal  Government  in  an  amount 
less  than  $150,000  may  be  liable  for  an 
administrative  civil  penalty  of  not  more 
than  $5,000  for  each  false  claim  or 
statement  and  in  certain  cases,  in  which 
the  Government  has  paid  the  false 
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claim,  to  an  assessment  equal  to  double 
the  amount  falsely  claimed. 

This  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities;  does  not 
constitute  a  "major  rule"  under 
Executive  Order  No.  12291;  and  is  not  a 
major  Federal  action  significantly 
affecting  the  quaUty  of  the  human 
environment. 

Lists  of  Subjects  bi  22  CFR  Part  224 

Claims,  Penalties. 

For  the  reasons  set  forth  in  the 
preamble,  it  is  proposed  to  amend  Title 
22,  Chapter  11,  of  the  CFR  to  add  a  new 
Part  224  to  read  as  follows: 

PART  224— IMPLEMENTATION  OF  THE 
PROGRAM  FRAUD  CIVIL  REMEDIES 
ACT 

Sec. 

224.1  Basis  and  purpose. 

224.2  Dennitions. 

224.3  Basis  for  civil  penalties  and 
assessments. 

224.4  Investigation. 

224.5  Review  by  the  reviewing  official. 

224.6  Prerequisites  for  issuing  a  complaint. 

224.7  Complaint. 

224.8  Service  of  complaint. 

224.9  Answer. 

224.10  Default  upon  failure  to  Tile  an 
answer. 

224.11  Referral  of  complaint  and  answer  to 
the  ALf. 

224.12  Notice  of  hearing. 

224.13  Parties  to  the  hearing. 

224.14  Separation  of  functions. 

224.15  Ex  parte  contacts. 

224.16  Disqualification  of  reviewing  official 
or  AL), 

224.17  Rights  of  parties. 

224.18  Authority  of  the  ALJ. 

224.19  Prehearing  conferences. 

224.20  Disclosure  of  documents. 

224.21  Discovery. 

224.22  Exchange  of  witness  lists, 
statements,  and  exhibits. 

224.23  Subpoenas  for  attendance  at  hearing. 

224.24  Protective  order. 
224.2^    Fees. 

224.28  Form,  filing  and  service  of  papers. 

224.27  Computation  of  time. 

224.28  Motions. 

224.29  Sanctions. 

224.30  The  hearing  and  burden  of  proof. 

224.31  Determining  the  amount  of  penalties 
and  assessments. 

224.32  Location  of  hearing. 

224.33  Witnesses. 

224.34  Evidence. 

224.35  The  record. 

224.36  Post  hearing  briefs. 

224.37  Initial  decision. 

224.38  Reconsideration  of  initial  decision. 

224.39  Appeal  to  A.I.D.  Administrator. 

224.40  Stays  ordered  by  the  Department  of 
justice. 

224.41  Stay  pending  appeal 

224.42  judicial  review. 


224.43  Collection  of  civil  penalties  and 
assessments. 

224.44  Right  to  administrative  offset. 

224.45  Deposit  in  Treasury  of  United  States. 

224.46  Compromise  or  settlement 
22447     Limitations. 

Authority:  22  U.S.C.  2381;  31  U.S.C.  3801- 
3812. 

{224.1     Basis  and  purpose. 

(a)  Basis   This  part  implements  the 
Program  Fraud  Civil  Remedies  Act  of 
1986,  Pub.  L  No,  9»-509,  sections  6101- 
6104, 100  Stat,  1874  (October  21,  1986),  to 
be  codified  at  31  U.S.C.  3801-3812.  31 
U.S.C.  3809  of  the  Statute  requires  each 
authority  head  to  promulgate  regulations 
necessary  to  implement  the  provisions 
of  the  statute. 

(b)  Purpose.  This  part — 

(1)  Establishes  administrative 
procedures  for  imposing  civil  penalties 
and  assessments  against  persons  who 
make,  submit,  or  present,  or  cause  to  be 
made,  submitted,  or  presented,  false, 
fictitious,  or  fraudulent  claims  or  written 
statements  to  the  Agency  for 
International  Development  or  to  its 
agents,  and 

(2)  Specifies  the  hearing  and  appeal 
rights  of  persons  subject  to  allegations 
of  liability  for  such  penalties  and 
assessments. 

9  224.2    Definitions. 

A.I.D.  means  the  Agency  for 
International  Development. 

i4i/ means  an  Administrative  Law 
Judge  in  the  authority  appointed 
pursuant  to  5  U.S.C.  3105  or  detailed  to 
the  authority  pursuant  to  5  U.S.C.  3344, 

Benefits  means,  except  as  the  context 
otherwise  requires,  anything  of  value, 
including  but  not  limited  to  any 
advantage,  preference,  privilege,  license, 
permit,  favorable  decision,  ruling,  status, 
or  loan  guarantee. 

Claim  means  any  request,'demand,  or 
submission — 

(a)  Made  to  A.I.D.  for  property, 
services,  or  money  (including  money 
representing  grants,  loans,  insurance,  or 
benefits); 

(b)  Made  to  a  recipient  of  property, 
services,  or  money  from  A.I.D.  or  to  a 
party  to  a  contract  with  A.I.D. — 

(1)  For  property  or  services  if  the 
United  States — 

(i)  Provided  such  property  or  services; 

(ii)  Provided  any  portion  of  the  funds 
for  the  purchase  of  such  property  or 
services;  or 

(iii)  Will  reimburse  such  recipient  or 
party  for  the  purchase  of  such  property 
or  services;  or 

(2)  For  the  payment  of  money 
(including  money  representing  grants, 
loans,  insurance,  or  benefits)  if  the 
United  States — 
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(i)  Provided  any  portion  of  the  money 
requested  or  demanded;  or 

(ii)  Will  reimburse  such  recipient  or 
party  for  any  portion  of  the  money  paid 
on  such  request  or  demand;  or 

(c)  Made  to  AID.  which  has  the  effect 
of  decreasing  an  obligation  to  pay  or 
account  for  property,  services,  or  money. 

Complaint  means  the  administrative 
complaint  served  by  the  reviewing 
official  on  the  defendant  under  §  224.7. 

Defendant  means  any  person  alleged 
in  a  complaint  under  5  224.7  to  be  liable 
for  a  civil  penalty  or  assessment  under 
S  224.3. 

Government  means  the  United  States 
Government. 

IndividvaJ  means  a  natural  person. 

Initial  decision  means  the  written 
decision  of  the  ALJ  required  by  5  224.10 
or  S  224.37,  and  includes  a  revised  initial 
decision  issued  following  a  remand  or  a 
motion  for  reconsideration. 

Investigating  official  means  the 
Inspector  General  for  AID.  or  an  officer 
or  employee  of  the  Office  of  Inspector 
General  designated  by  the  Inspector 
General  and  serving  in  a  position  for 
which  the  rate  of  basic  pay  is  not  less 
than  the  minimum  rate  of  basic  pay  for 
grade  GS-16  under  the  General 
Schedule. 

Knows  or  has  reason  to  know,  means 
that  a  person,  with  respect  to  a  claim  or 
statement— I 

(a)  Has  actual  knowledge  that  the 
claim  or  statement  is  false,  fictitious,  or 
fraudulent; 

(b)  Acts  in  deliberate  ignorance  of  the 
truth  or  falsity  of  the  claim  or  statement; 
or 

(c)  Acts  in  reckless  disregard  of  the 
truth  or  falsity  of  the  claim  or  statement. 

Makes,  wherever  it  appears  shall 
include  the  terms  presents,  submits,  and 
causes  to  be  made,  presented,  or 
submitted.  As  the  context  requires, 
making  or  made,  shall  likewisf  include 
the  corresponding  forms  of  such  terms. 

Person  means  any  individual, 
partnership,  corporation,  association, 
private  organization.  State,  political 
subdivision  of  a  State,  municipality, 
county,  district,  and  Indian  tribe,  and 
includes  the  plural  of  that  term. 

Representative  means  an  attorney. 

Reviewing  official  means  the  General 
Counsel  of  A.I.D.  or  his  designee  who  is: 

(a)  Not  subject  to  supervision  by,  or 
required  to  report  to,  the  investigating 
o^cial; 

(b)  Not  employed  in  the  organizational 
unit  of  AID  in  which  the  investigating 
official  is  employed:  and 

(c)  Is  serving  in  a  position  for  which 
the  rate  of  basic  pay  is  not  less  than  the 
minimum  rate  of  basic  pay  for  grade 
GS-16  under  the  General  Schedule. 
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Statement  means  any  representation, 
certification,  affirmation,  document, 
record,  or  accounting  or  bookkeeping 
entry  made — 

(a)  With  respect  to  a  claim  or  to 
obtain  the  approval  or  payment  of  a 
claim  (including  relating  to  eligibility  to 
make  a  claim):  or 

(b)  With  respect  to  (including  relating 
to  eligibility  for) — 

(1)  A  contract  with,  or  a  bid  or 
proposal  for  a  contract  with;  or 

(2)  A  grant,  loan,  or  benefit  from. 
A.I.D.,  or  any  Stale,  political  subdivision 
of  a  State,  or  other  party,  if  the  United 
States  Government  provides  any  portion 
of  the  money  or  property  under  such 
contract  or  for  such  grant,  loan,  or 
benefit,  or  if  the  Government  will 
reimburse  such  State,  political 
subdivision,  or  party  for  any  portion  of 
the  money  or  property  under  such 
contract  or  for  such  grant,  loan,  or 
benefit. 

§  224.3    Basis  for  civil  penalties  and 
assessment*. 

(a)  Claims.  (1)  Any  person  who  makes 
a  claim  that  the  person  knows  or  has 
reason  to  know — 

(i)  Is  false,  fictitious,  or  fraudulent; 

(ii)  Includes  or  is  supported  by  any 
written  statement  which  asserts  a 
material  fact  which  is  false,  fictitious,  or 
fraudulent; 

(iii)  Includes  or  is  supported  by  any 
written  statement  that — 

(A)  Omits  a  material  fact; 

(B)  Is  false,  fictitious,  or  fraudulent  as 
a  result  of  such  omission;  and 

(C)  Is  a  statement  in  which  the  person 
,       making  such  statement  has  a  duty  to 

include  such  material  fact;  or 

(iv)  Is  for  payment  for  the  provision  of 
property  or  services  which  the  person 
has  not  provided  as  claimed; 
shall  be  subject,  in  addition  to  any  other 
remedy  that  may  be  prescribed  by  law, 
to  a  civil  penalty  of  not  more  than  $5,000 
for  each  such  claim. 

(2)  Each  voucher,  invoice,  claim  form, 
or  other  individual  request  or  demand 
for  property,  services,  or  money 
constitutes  a  separate  claim. 

(3)  A  claim  shall  be  considered  made 
to  A.I.D.,  a  recipient,  or  party  when  such 
claim  is  actually  made  to  an  agent  fiscal 
intermediary,  or  other  entity,  including 
any  State  or  political  subdivision 
thereof,  acting  for  or  on  behalf  of  A.I.D. 
or  such  recipient  or  party. 

(4)  Each  claim  for  property,  services, 
or  money  is  subject  to  a  civil  penalty 
regardless  of  whether  such  property, 
services,  or  money  is  actually  delivered 
or  paid. 

(5)  If  the  Government  has  made  any 
payment  (including  transferred  property 
or  provided  services)  on  a  claim,  a 


person  subject  to  a  civil  penalty  under 
paragraph  (a)(1)  of  this  section  shall 
also  be  subject  to  an  assessment  of  not 
more  than  twice  the  amount  of  such 
claim  or  that  portion  thereof  that  is 
determined  to  be  in  violation  of 
paragraph  (a)(1)  of  this  section.  Such 
assessment  shall  be  in  lieu  of  damages 
sustained  by  the  Government  because  of 
such  claim. 

(b)  Statements.  (1)  Any  person  who 
makes  a  written  statement  that — 

(i)  The  person  knows  or  has  reason  to 
know — 

(A)  Asserts  a  material  fact  which  is 
false,  fictitious,  or  fraudulent;  or 

(B)  Is  false,  fictitious,  or  fraudulent 
because  it  omits  a  material  fact  that  the 
person  making  the  statement  had  a  duty 
to  include  in  such  statement;  and 

(ii)  Contains  or  is  accompanied  by  an 
express  certification  or  affirmation  of 
the  truthfulness  and  accuracy  of  the 
contents  of  the  statement, 

shall  be  subject,  in  addition  to  any  other 
remedy  that  may  be  prescribed  by  law, 
to  a  civil  penalty  of  not  more  than  $5,000 
for  each  such  statement. 

(2)  Each  written  representation, 
certification,  or  affirmation  constitutes  a 
separate  statement. 

(3)  A  statement  shall  be  considered 
made  to  A.I.D.  when  such  statement  is 
actually  made  to  an  agent,  fiscal 
intermediary,  or  other  entity,  including 
any  State  or  political  subdivision 
thereof,  acting  for  or  on  behalf  of  A.I.D. 

(c)  No  proof  of  specific  intent  to 
defraud  is  required  to  establish  liability 
under  this  section. 

(d)  In  any  case  in  which  it  is 
determined  that  more  than  one  person  is 
liable  for  making  a  claim  or  statement 
under  this  section,  each  such  person 
may  be  held  liable  for  a  civil  penalty 
luider  this  section. 

(e)  In  any  case  in  which  if  is 
determined  that  more  than  one  person  is 
liable  for  making  a  claim  under  this 
section  on  which  the  Government  has 
made  payment  (including  transferred 
property  or  provided  services),  an 
assessment  may  be  imposed  against  any 
such  person  or  jointly  and  severally 
against  any  combination  of  such 
persons. 

§224.4    Investigation. 

(a)  If  an  investigating  official 
concludes  that  a  subpoena  pursuant  to 
the  authority  conferred  by  31  U.S.C. 
3804(a)  is  warranted — 

(1)  The  subpoena  so  issued  shall 
notify  the  person  to  whom  it  is 
addressed  of  the  authority  under  which 
the  subpoena  is  issued,  and  shall 
identify  the  records  or  documents 
sought; 


(2)  He  or  she  may  designate  a  person 
to  act  on  his  behalf  to  receive  the 
documents  sought:  and 

(3)  The  person  receiving  such 
subpoena  shall  be  required  to  tender  to 
the  investigating  official  or  the  person 
designated  to  receive  the  documents  a 
certification  that  the  documents  sought 
have  been  produced,  or  that  such 
documents  are  not  available  and  the 
reasons  therefore,  or  that  such 
documents,  suitably  identified,  have 
been  withheld  based  upon  the  assertion 
of  an  identified  privilege. 

(b)  If  the  investigating  official 
concludes  that  an  action  under  the 
Program  Fraud  Civil  Remedies  Act  may 
be  warranted,  the  investigating  official 
shall  submit  a  report  containing  the 
findings  and  conclusions  of  such 
investigation  to  the  reviewing  official. 

(c)  Nothing  in  this  section  shall 
preclude  or  limit  an  investigating 
official's  discretion  to  refer  allegations 
directly  to  the  Department  of  Justice  for 
suit  under  the  False  Claims  Act  or  other 
civil  relief,  or  to  preclude  or  limit  such 
official's  discretion  to  defer  or  postpone 
a  report  or  referral  to  avoid  interference 
with  a  criminal  investigation  or 
prosecution. 

(d)  Nothing  in  this  section  modifies 
any  responsibility  of  an  investigating 
official  to  report  violations  of  criminal 
law  to  the  Attorney  GeneraL 

§  224.5    Review  by  tfie  reviewing  offlciaL 

(a)  If,  based  on  the  report  of  the 
investigating  official  under  S  224,4(b), 
the  reviewing  official  determines  that 
there  is  adequate  evidence  to  believe 
that  a  person  is  liable  under  §  224.3  of 
this  part,  the  reviewing  official  shall 
transmit  to  the  Attorney  General  a 
written  notice  of  the  reviewing  official's 
intention  to  issue  a  complaint  under 

5  224.7. 

(b)  Such  notice  shall  Include — 

(1)  A  statement  of  the  reviewing 
official's  reasons  for  issuing  a  complaint; 

(2)  A  statement  specifying  the 
evidence  that  supports  the  allegations  of 
liability; 

(3)  A  description  of  the  claims  or 
statements  upon  which  the  allegations 
of  liability  are  based; 

(4)  An  estimate  of  the  amount  of 
money  or  the  value  of  property,  services, 
or  other  benefits  requested  or  demanded 
in  violation  of  5  224.3  of  this  par*: 

(5)  A  statement  of  any  exculpatory  or 
mitigating  circumstances  that  may  relate 
to  the  claims  or  statements  known  by 
the  reviewing  official  or  the 
investigating  official:  and 

(6)  A  statement  that  there  is  a 
reasonable  prospect  of  collecting  an 
appropriate  amount  of  penalties  and 
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assessments.  Such  a  statement  may  b« 
based  upon  information  then  known  or 
an  absence  of  any  infurmiition 
indicating  that  the  person  may  be 
unable  to  pay  such  an  amount. 

§  224.(    Prvftqutones  for  Isstring  a 
comptelnt 

(a)  The  reviewing  ofTicia!  may  issue  a 
complaint  under  §  224.7  only  if: 

(1)  The  I>>partmpnt  of  justice 
approves  the  issuance  of  a  romplBtnt  in 
a  written  statement  described  in  31 
U.S.C.  3803(b)(1);  and 

(2)  In  the  case  of  allegations  of 
hability  under  5  224  3(.i)  with  respect  to 
a  claim,  the  reviewing  official 
determines  that,  with  respect  to  such 
claim  or  a  group  of  related  claims 
submitted  at  the  same  time  such  claim  is 
submitted  (as  defined  in  paragraph  (b) 
of  this  section),  the  amount  of  money  or 
the  value  of  property  or  services 
demanded  or  requested  in  violation  of 

§  224.3(a)  does  not  exceed  $150,000. 

(b)  For  the  purposes  of  this  section,  a 
related  group  of  claims  submitted  at  the 
same  time  shall  include  only  those 
claims  arismg  from  the  same  transaction 
[e.g.,  grant,  loan,  application,  or 
contract)  that  are  submitted 
simultaneously  as  part  of  a  single 
request  demand,  or  submission. 

(c)  Nothing  in  this  section  shall  be 
construed  to  limit  the  reviewing 
officials  authonty  to  jom  in  a  smgle 
complaint  against  a  person  claims  that 
are  unrelated  or  were  not  submitted 
simultaneously,  regardless  of  the 
amount  of  money  or  the  value  of 
property  or  services  demanded  or 
requested. 

§  224.7     Complaint. 

(a)  On  or  after  the  date  the 
Department  of  justice  approves  the 
issuance  of  a  complaint  in  accordance 
with  31  U.S.C.  3803(b)(1),  the  reviewing 
official  may  serve  a  complaint  on  the 
defendant,  as  provided  in  §  224.8. 

(b)  The  complaint  shall  state: 

(1)  Allegations  of  liability  against  the 
defendant,  including  the  statutory  basis 
for  liability,  an  identification  of  the 
claims  or  statements  that  are  the  basis 
for  the  alleged  liability,  and  the  reasons 
why  liability  allegedly  arises  from  such 
claims  or  statements: 

(2)  The  maximum  amount  of  penalties 
and  assessments  fur  which  the 
defendant  may  be  held  liable; 

(3)  instructions  for  filing  an  answer  to 
request  a  heanng.  including  a  specific 
statement  of  the  defendant's  right  to 
request  a  hearing  by  filing  an  answer 
and  to  be  represented  by  a 
representative;  and 

(4)  That  failure  to  file  an  answer 
within  30  days  of  service  of  the 


complaint  will  result  in  the  impoeition  of 
the  maximum  amount  of  p>enalt»e8  and 
assessments  without  right  to  appeal 
(c)  At  the  same  time  the  reviewing 
official  serves  the  complaint,  he  or  she 
shall  serve  the  defendant  with  a  copy  of 
these  regulations 

S  224.8     S«rv<c«  of  comptatnl 

(a)  Service  of  a  complaint  must  be 
made  by  certified  or  registered  mail  or 
by  delivery  in  any  manner  authorized  by 
Rule  4(d)  of  the  Federal  Rules  of  Civil 
Procedure. 

(b)  Proof  of  service,  stating  the  name 
and  address  of  the  person  on  whom  the 
complaint  was  served,  and  the  manner 
and  date  of  service,  may  be  made  by: 

(1)  Affidavit  of  the  individual  making 
service; 

(2)  An  acknowledged  United  States 
Postal  Service  return  receipt  card;  or 

(3)  Written  acknowledgment  of  the 
defendant  or  his  representative. 

§  224.9     Answer. 

(a)  The  defendant  may  request  a 
hearing  by  filing  an  answer  with  the 
reviewing  official  within  30  days  of 
service  of  the  complaint.  An  answer 
shall  be  deemed  to  be  a  request  for 
hearing. 

(b)  In  the  answer,  the  defendant: 

(1)  Shall  admit  or  deny  each  of  the 
allegations  of  liability  made  in  the 
complaint; 

(2)  Shall  state  any  defense  on  which 
the  defendant  intends  to  rely; 

(3)  May  state  any  reasons  why  the 
defendant  contends  that  the  penalties 
and  assessments  should  be  less  than  the 
statutory  maximum;  and 

(4)  Shall  state  the  name,  address,  and 
telephone  number  of  the  person 
authorized  by  the  defendant  to  act  as 
defendant's  representative,  if  any. 

§224.10     l>«fault  upon  failure  to  flt«  an 
answer. 

(a)  If  the  defendant  does  not  file  an 
answer  within  the  time  prescribed  in 
5  224.9(a),  the  reviewing  official  may 
refer  the  complaint  to  the  ALJ. 

(b)  Upon  the  referral  of  the  complaint, 
the  ALJ  shall  promptly  serve  on 
defendant  in  the  manner  prescribed  in 

S  224.8,  a  notice  that  an  initial  decision 
will  be  issued  under  this  section. 

(c)  If  the  defendant  fails  to  answer, 
the  ALJ  shall  assume  the  facts  alleged  in 
the  complaint  to  be  true  and.  if  such 
facts  establish  liability  under  i  224.3.  the 
ALJ  shall  issue  an  initial  decision 
imposing  the  maximum  amount  of 
penalties  and  assessments  allowed 
under  the  statute. 

(d)  Except  as  otherwise  provided  in 
this  section,  by  failing  to  file  a  timely 
answer,  the  defendant  waives  any  right 


to  further  review  of  the  penalties  and 
assessments  imposed  under  paragraph 
(c)  of  this  section,  and  the  initial 
decision  shall  become  final  and  binding 
upon  the  parties  30  days  after  it  is 
issued. 

(e)  It  before  such  an  initial  decision 
becomes  final,  the  d'^fcndant  files  a 
motion  with  the  AL|  seeking  to  reopen 
on  the  grounds  that  extraordinary 
circumstances  prevented  the  defendant 
from  filing  an  answer,  the  initial 
decision  shall  be  stayed  pending  the 
ALf's  decision  on  the  motion. 

(f)  If.  on  such  motion,  the  defendant 
can  demonstrate  extraordinary 
circumstances  excusing  the  faihire  to  file 
a  timely  answer  the  ALJ  shall  withdraw 
the  initial  decision  in  paragraph  (c)  of 
this  section,  if  such  a  decision  has  been 
issued,  and  shall  grant  the  defendant  an 
opportunity  to  ansfwer  the  complaint. 

(g)  A  decision  of  the  ALJ  denying 
defendant's  motion  under  paragraph  (e) 
of  this  section  is  not  subject  to 
reconsideration  under  §  224.38. 

(h)  The  cU^fendant  may  appeal  to  the 
A.I.D.  Administrator  the  decision 
denying  a  motion  to  reopen  by  filing  a 
notice  of  appeal  with  the  A.LD. 
Administrator  within  15  days  after  the 
ALJ  denies  the  motion.  The  timely  filing 
of  a  notice  of  appeal  shall  stay  the  initial 
decision  until  the  A. 1.11  Administrator 
decides  the  issue. 

(i)  If  the  defendant  files  a  timely 
notice  of  appeal  with  the  AID. 
Administrator,  the  ALJ  shall  forward  the 
record  of  the  proceeding  to  the  A.ID. 
Administrator. 

(j)  The  A.LD.  Administrator  shall 
decide  expeditiously  whether 
extraordinary  circumstances  excuse  the 
defendant's  failure  to  file  a  timely 
answer  based  solely  on  the  record 
before  the  ALJ. 

(k)  If  the  A.I.D.  Administrator  decides 
that  extraordinary  circumstances 
excused  the  defendant's  failure  to  file  a 
timely  answer,  the  A.I.D.  Administrator 
shall  remand  the  case  to  the  ALJ  with 
instructions  to  grant  the  defendant  an 
opportunity  to  answer. 

(I)  If  the  AID.  Administrator  decides 
that  the  defendant's  failure  to  file  a 
timely  answer  is  not  excused,  the  A.I.D. 
Administrator  shall  reinstate  the  initial 
decision  of  the  AL|.  which  shall  become 
final  and  binding  upon  the  parties  30     . 
days  after  the  AID.  Administrator 
issues  such  decision. 

§  224. 1 1     Refarral  of  complaint  and  answer 
to  the  ALJ. 

Upon  receipt  of  an  answer,  the 
reviewing  official  shall  file  the 
complaint  and  answer  with  the  ALJ. 


§  224. 1 2    Notice  of  t>earin«. 

(a)  When  the  ALJ  receives  the 
complaint  and  answer,  the  ALJ  shall 
promptly  serve  a  notice  of  hearing  upon 
the  defendant  in  the  manner  prescribed 
by  §  224.8.  At  the  same  time,  the  ALJ 
shall  send  a  copy  of  such  notice  to  the 
representative  for  the  Government. 

(b)  Such  notice  shall  include: 

(1)  The  tentative  time  and  place,  and 
the  nature  of  the  hearing; 

(2)  The  legal  authority  and  jurisdiction 
under  which  the  hearing  is  to  be  held; 

(3)  The  matters  of  fact  and  law  to  be 
asserted: 

(4)  A  description  of  the  procedures  for 
the  conduct  of  the  hearing; 

(5)  The  name,  address,  and  telephone 
number  of  the  representative  of  the 
Government  and  of  the  defendant,  if 
any;  and 

(6)  Such  other  matters  as  the  AL] 
deems  appropriate. 

§224.13    Parties  to  the  hearing. 

(a)  The  parties  to  the  hearing  shall  be 
the  defendant  and  A.I.D. 

(b)  Pursuant  to  31  U.S.C.  3730(c)(5),  a 
private  plaintiff  under  the  False  Claims 
Act  may  participate  in  these 
proceedings  to  the  extent  authorized  by 
the  provisions  of  that  Act. 

§224.14    Separation  of  functions. 

(a)  The  investigating  official,  the 
reviewing  official,  and  any  employee  or 
agent  of  A.I.D.  who  takes  part  in 
investigating,  preparing,  or  presenting  a 
particular  case  may  not,  in  such  case  or 
a  factually  related  case: 

(1)  Participate  in  the  hearing  as  the 
ALJ: 

(2)  Participate  or  advise  in  the  initial 
decision  or  the  review  of  the  initial 
decision  by  the  A.I.D.  Administrator, 
except  as  a  witness  or  representative  in 
public  proceedings;  or 

(3)  Make  the  collection  of  penalties 
and  assessments  under  31  U.S.C.  3806. 

(b)  The  ALJ  shall  not  be  responsible 
to,  or  subject  to,  the  supervision  or 
direction  of  the  investigating  official  or 
the  reviewing  official. 

(c)  Except  as  provided  in  paragraph 
(a)  of  this  section,  the  representative  for 
the  Government  may  be  employed 
anywhere  in  A.I.D.,  including  in  the 
offices  of  either  the  investigating  official 
or  the  reviewing  official. 

§  224. 15    Ex  parte  contracts. 

No  party  or  person  (except  employees 
of  the  ALJ's  office)  shall  communicate  in 
any  way  with  the  ALJ  on  any  matter  at 
issue  in  a  case,  unless  on  notice  and 
opportunity  for  all  parties  to  participate. 
This  provision  does  not  prohibit  a 
person  or  party  from  inquiring  about  the 
status  of  a  case  or  asking  routine 


questions  concerning  administrative 
functions  or  procedures. 

§224.16    Disqualification  of  reviewing 
official  or  AU. 

(a)  A  reviewing  official  or  ALJ  in  a 
particular  case  may  disqualify  himself 
or  herself  at  any  time. 

(b)  A  party  may  file  with  the  ALJ  a 
motion  for  disqualification  of  a 
reviewing  official  or  ALJ.  Such  motion 
shall  be  accompanied  by  an  affidavit 
alleging  personal  bias  or  other  reason 
for  disqualification. 

(c)  Such  motion  and  affidavit  shall  be 
filed  promptly  upon  the  party's 
discovery  of  reasons  requiring 
disqualification,  or  such  objections  shall 
be  deemed  waived. 

(d)  Such  affidavit  shall  state  specific 
facts  that  support  the  party's  belief  that 
personal  bias  or  other  reason  for 
disqualification  exists  and  the  time  and 
circumstances  of  the  party's  discovery 
of  such  facts.  It  shall  be  accompanied  by 
a  certificate  of  the  representative  of 
record  that  it  is  made  in  good  faith. 

(e)  Upon  the  filing  of  such  a  motion 
and  affidavit,  the  ALJ  shall  proceed  no 
further  in  the  case  until  he  or  she 
resolves  the  matter  of  disqualification  in 
accordance  with  paragraph  (f)  of  this 
section. 

(f)  (1)  If  the  ALJ  determines  that  the 
reviewing  official  is  disqualified,  the  ALJ 
shall  dismiss  the  complaint  without 
prejudice. 

(2)  If  the  ALJ  disqualifies  himself  or 
herself,  the  case  shall  be  reassigned 
promptly  to  another  ALJ. 

(3)  If  the  ALJ  denies  a  motion  to 
disqualify,  the  A.I.D.  Administrator  may 
determine  the  matter  only  as  part  of  his 
or  her  review  of  the  initial  decision  upon 
appeal,  if  any. 

§  224.17    Rights  of  parties. 

Except  as  otherwise  limited  by  this 
part,  all  parties  may: 

(a)  Be  accompanied,  represented,  and 
advised  by  a  representative: 

(b)  Participate  in  any  conference  held 
by  the  ALJ; 

(c)  Conduct  discovery; 

(d)  Agree  to  stipulations  of  fact  or 
law,  which  shall  be  made  part  of  the 
record: 

(e)  Present  evidence  relevant  to  the 
issues  at  the  hearing; 

(0  Present  and  cross-examine 
witnesses; 

(g)  Present  oral  arguments  at  the 
hearing  as  permitted  by  the  ALJ;  and 

(h)  Submit  written  briefs  and 
proposed  findings  of  fact  and 
conclusions  of  law  after  the  hearing. 

§  224. 1 8    Authority  of  the  AU. 

(a)  The  ALJ  shall  conduct  a  fair  and 
impartial  hearing,  avoid  delay,  maintain 


order,  and  assure  that  a  record  of  the 
proceeding  is  made. 

(b)  The  AL]  may: 

(1)  Set  and  change  the  date,  time,  and 
place  of  the  hearing  upon  reasonable 
notice  to  the  parties; 

(2)  Continue  or  recess  the  hearing  in 
whole  or  in  part  for  a  reasonable  period 
of  time: 

(3)  Hold  conferences  to  identify  or 
simplify  the  issues,  or  to  consider  other 
matters  that  may  aid  in  the  expeditious 
disposition  of  the  proceeding; 

(4)  Administer  oaths  and  affirmations: 

(5)  Issue  subpoenas  requiring  the 
attendance  of  witnesses  and  the 
production  of  documents  at  depositions 
or  at  hearings: 

(6)  Rule  on  motions  and  other 
procedural  matters; 

(7)  Regulate  the  scope  and  timing  of 
discovery; 

(8)  Regulate  the  Cflurse  of  the  hearing 
and  the  conduct  of  representatives  and 
parties; 

(9)  Examine  witnesses; 

(10)  Receive,  rule  on.  exclude,  or  limit 
evidence; 

(11)  Upon  motion  of  a  party,  take 
official  notice  of  facts; 

(12)  Upon  motion  of  a  party,  decide 
cases,  in  whole  or  in  part,  by  summary 
judgment  where  there  is  no  disputed 
issue  of  material  fact; 

(13)  Conduct  any  conference, 
argument,  or  hearing  on  motions  in 
person  or  by  telephone;  and 

(14)  Exercise  such  other  authority  as 
is  necessary  to  carry  out  the 
responsibilities  of  the  ALJ  under  this 
part. 

(c)  The  ALJ  does  not  have  the 
authority  to  decide  upon  the  validity  of 
Federal  statutes  or  regulations. 

§  224.19    Prehearing  conferences. 

(a)  The  ALJ  may  schedule  prehearing 
conferences  as  appropriate. 

(b)  Upon  the  motion  of  any  party,  the 
ALJ  shall  schedule  at  least  one 
prehearing  conference  at  a  reasonable 
time  in  advance  of  the  hearing. 

(c)  The  ALJ  may  use  prehearing 
conferences  to  discuss  the  following: 

(1)  Simplification  of  the  issues; 

(2)  The  necessity  or  desirability  of 
amendments  to  the  pleadings,  including 
the  need  for  a  more  definite  statement: 

(3)  Stipulations,  admissions  of  fact  or 
as  to  the  contents  and  authenticity  of 
documents; 

(4)  Whether  the  parties  can  agree  to 
submission  of  the  case  on  a  stipulated 
record; 

(5)  Whether  a  party  chooses  to  waive 
appearance  at  an  oral  hearing  and  to 
submit  only  documentary  evidence 
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(subject  to  the  objection  of  other  p<irti«3J 
and  written  argumeot; 

(6)  Limitation  of  the  number  of 
witnesses; 

(7)  Scheduling  dates  for  the  exchange 
of  witness  lists  and  of  proposed 
exhibits; 

(8)  Discovery; 

(9)  The  time  and  place  for  the  hearing; 
and 

(10]  Such  other  matters  as  may  tend  to 
expedite  the  fair  and  just  disposition  of 
the  proceedings. 

(d)  The  ALj  shall  issue  an  order 
containing  all  matters  agreed  upon  by 
the  parties  or  ordered  by  the  ALJ  at  a 
prehearing  conference. 

§  224.20    Oisclosur*  of  documents. 

(a)  Upon  written  request  to  the 
reviewing  official,  the  defendant  may 
review  any  relevant  and  matenal 
documents,  transcripts,  records,  and 
other  materials  that  relate  to  the 
allegations  set  out  in  the  complamt  and 
upon  which  the  findings  and  conclusions 
of  the  investigating  official  under 

S  224.4(b)  are  based  unless  sixit 
documents  are  subject  to  a  privilege 
under  Federal  law.  Upon  payment  of 
fees  for  duplication,  the  defendant  may 
obtain  copies  of  such  documents. 

(b)  Upon  written  ret^iu'st  to  the 
reviewing  official,  the  defendant  also 
may  obtain  a  copy  of  all  exculpatory 
information  in  the  possession  of  the 
reviewing  official  or  investigating 
official  relating  to  the  allegations  in  the 
complaint  even  if  it  is  contained  in  a 
document  that  would  otherwise  be 
privileged.  If  the  document  would 
otherwise  be  privileged,  only  that 
portion  containing  exculpatory 
information  must  be  disclosed. 

(c)  The  notice  sent  to  the  Attorney 
General  from  the  reviewing  official  as 
described  in  i  224.5  is  not  discoverable 
under  any  circumstances. 

(d)  The  defendant  may  file  a  motion  to 
compel  disclosure  of  the  documents 
subject  to  the  provisions  of  this  section. 
Such  a  motion  may  only  be  filed  with 
the  AL|  following  the  filing  of  an  answer 
pursuant  to  S  224.9. 

§  224.21     Discovery. 

(a)  The  following  types  of  discovery 
are  authorized; 

(1)  Requests  for  production  of 
documents  for  inspection  and  copying; 

(2)  Requests  for  admissions  of  the 
authenticity  of  any  relevant  document  or 
the  truth  of  any  relevant  fact; 

(3)  Written  interrogatories;  and 

(4)  Depositions. 

(b)  For  the  purpose  of  this  section  and 
§§  224.22  and  224.23,  the  term 
"documents"  includes  information, 
documents,  reports,  answers,  records. 


accounts,  papers,  and  other  data  and 
documentary  evidence.  Nothing 
contained  herein  shall  be  interpreted  to 
require  the  creation  of  a  document 

(c)  Unless  mutually  agreed  to  by  the 
parties,  discovery  is  available  only  as 
ordered  by  the  ALJ  The  ALI  shall 
regulate  the  liming  of  discovery. 

(d)  Motions  for  discovery. 

(1)  A  party  seeking  discovery  may  file 
a  motion  with  the  ALf  Such  a  motion 
shall  be  accompanied  by  a  copy  of  the 
requested  discovery,  or  in  the  case  of 
depositions,  a  summary  of  the  scope  of 
the  proposed  deposition. 

(2)  Within  ten  days  of  service  a  party 
may  file  an  opposition  to  the  motion 
and/or  a  motion  for  protective  order  as 
provided  in  i  224.24. 

(3)  The  ALJ  may  grant  a  motion  for 
discovery  only  if  he  finds  that  the 
discovery  sought; 

(i)  Is  necessary  for  the  expeditious, 
fair,  and  reasonable  consideration  of  the 
issues; 

(ii)  Is  not  unduly  costly  or 
burdensome; 

(iii)  Will  not  unduly  delay  the 
proceeding;  and 

(iv)  Does  not  seek  privileged  ( 

information. 

(4)  The  burden  of  showing  that 
discovery  should  be  allowed  is  on  the 
party  seeking  discovery. 

(5)  The  ALJ  may  grant  discovery 
subject  to  a  protective  order  under 
§224.24. 

(e)  Deposition. 

(1)  If  a  motion  for  deposition  is 
granted,  the  ALJ  shall  issue  a  subpoena 
for  the  deponent  which  may  require  the 
deponent  to  produce  documents.  The 
subpoena  shall  specify  the  time  and 
place  at  which  the  deposition  will  be 
held. 

(2)  The  party  seeking  to  depose  shall 
serve  the  subpoena  in  the  manner 
prescribed  in  §  224.8. 

(3)  The  deponent  may  file  with  the 
ALJ  a  motion  to  quash  the  subpoena  or  a 
motion  for  a  protective  order  within  ten 
days  of  service. 

(4)  The  party  seeking  to  depose  shall 
provide  for  the  taking  of  a  vt-rbatim 
transcript  of  the  deposition  which  it 
shall  make  available  to  all  other  parties 
for  inspection  and  copying. 

(f)  Each  party  shall  bear  its  own  costs 
of  discovery. 

{  224.22     Exchange  of  witness  Msta, 
•tatements  and  exhtMts. 

(a)  At  least  15  days  before  the  hearing 
or  at  such  other  time  as  may  be  ordered 
by  the  ALJ,  the  parties  shall  exchange 
witneS"  lists,  copies  of  prior  statements 
of  proposed  witnesses,  copies  of 
proposed  hearing  exhibits,  including 
copies  of  any  wntten  statements  that 


the  party  intends  to  offer  In  lieu  of  live 
testimony  in  accordance  with 
§  224.33(b).  At  the  time  the  above 
documents  are  exchanged,  arry  party 
that  intends  to  rely  on  the  transcript  of 
deposition  testimony  in  lieti  of  hve 
testimony  at  the  hearing,  if  permitted  by 
the  AL|,  shall  provide  each  party  with  a 
copy  of  the  specific  pages  of  the 
transcript  it  intends  to  introduce  into 
evidence. 

(b)  If  a  party  objects,  the  /\LJ  shall  not 
admit  into  evidence  the  testimony  of 
any  witness  whose  name  does  not 
appear  on  the  witnes*  list  or  any  exhibit 
not  provided  to  the  opposing  party  as 
provided  above  unless  the  ALJ  finds 
good  cause  for  the  failure  or  that  there  is 
no  prejudice  to  the  obji-cting  party. 

(c)  Unless  another  party  objects 
within  the  time  set  by  the  ALJ, 
documents  exchanged  in  accordance 
with  paragraph  (a)  of  this  section  shall 
be  deemed  to  be  authentic  for  the 
purpose  of  admissibility  at  the  hearing. 

§  224.23     Sutjpoenas  tor  attendance  at 
heetinQ. 

(a)  A  party  wishing  to  procure  the 
appearance  and  testimony  of  any 
individual  at  the  hearing  may  request 
that  the  ALJ  issue  a  subpoena. 

(b)  A  subpoena  requiring  the 
attendance  and  testimony  of  an 
individual  may  also  require  the 
individual  to  produce  documents  at  the 
hearing. 

(c)  A  party  seeking  a  subpoena  shall 
file  a  written  request  therefore  not  less 
than  15  days  before  the  date  fixed  for 
the  hearing  unless  otherwise  allowed  by 
the  ALJ  for  good  cause  shown.  Such 
request  shall  specify  any  documents  to 
be  produced  and  shall  designate  the 
witnesses  and  describe  the  address  and 
location  thereof  with  sufficient 
particularity  to  permit  such  witnesses  to 
he  found. 

(d)  The  subpoena  shall  speafy  the 
time  and  place  at  which  the  witness  is  to 
appear  and  any  documents  the  witness 
is  to  produce. 

(e)  The  party  seeking  the  subpoena 
shall  serve  it  in  the  manner  prescribed 
in  9  224.8.  A  subpoena  on  a  party  or 
upon  an  individual  under  the  control  of 
a  party  may  be  served  by  first  class 
maiL 

(f)  A  party  or  individual  to  whom  the 
subpoena  is  directed  may  file  with  the 
ALJ  a  motion  to  quash  the  subpoena 
v»ithin  ten  days  after  service  or  on  or 
before  the  tune  specified  in  the 
subpoena  for  compliance  if  it  is  less 
than  ten  dajrs  after  service. 


§224.24    Protective  orfier. 

(a)  A  party  or  a  prospective  witness  or 
deponent  may  file  a  motion  for  a 
protective  order  with  respect  to 
discovery  sought  by  an  apposing  party 
or,  with  respect  to  the  hearing,  seekmg 
to  limit  the  availability  or  disclosure  of 
evidence 

fb)  In  issuing  a  protaclive  order,  the 
ALJ  may  make  any  order  which  justice 
requires  to  protect  a  party  or  person 
from  annoyance,  embarrassment 
oppression,  or  undue  burden  or  expense, 
including  one  or  more  of  the  following: 

(1)  That  the  discovery  not  be  had; 

(2)  That  the  discovery  may  be  had 
only  on  specified  terms  and  conditions, 
including  a  designation  of  the  time  or 
place; 

{3)  That  the  discovery  may  be  had 
only  through  a  method  of  discovery 
other  than  that  requested; 

(4)  That  certain  matters  not  inquired 
into,  or  that  the  scope  of  discovery  be 
limited  to  certain  matters: 

(5)  That  discovery  be  conducted  with 
no  one  present  except  persons 
designated  by  the  ALJ; 

(6)  That  the  contents  of  discovery  or 
evident^e  lie  sealed; 

(7)  That  a  deposition  after  being 
sealed  be  opened  only  by  order  of  the 
ALJ; 

(6)  That  a  trade  secret  or  other 
confidential  research,  development, 
commercial  information,  or  facts 
N  pertaining  to  any  criminal  investigation, 
proceeding  or  other  administrative 
investigation  not  be  disclosed  or  be 
disclosed  only  in  a  designated  way;  or 

(9)  That  the  parties  simultaneously  file 
specified  documents  or  information 
enclosed  in  sealed  envelojjes  to  be 
opened  as  directed  by  the  ALJ. 

§224.25    Fees. 

The  party  requesting  a  subpoena  shall 
pay  the  cost  of  the  fee  and  mileage  of 
any  witness  subpoenaed  in  the  amounts 
that  would  be  payable  to  a  witness  in  a 
proceeding  in  the  United  States  District 
Court.  A  check  for  witness  fees  and 
mileage  shall  accompany  the  subpoena 
when  served,  except  that  when  a 
subpoena  is  issued  on  behalf  of  A.I.D.,  a 
check  for  witness  fees  and  mileage  need 
not  accompany  the  subpoena. 

§  224.26    Form,  f  Ring  and  service  of 
papers. 

(a)  Form.  (1)  Docurnents  filed  with  the 
ALJ  shall  include  an  onginal  and  two 
copies. 

(2)  Every  pleading  and  paper  filed  in 
the  proceeding  shall  contain  a  caption 
setting  forth  the  title  of  the  action,  the 
case  nnmber  assigned  by  the  ALJ,  and  a 
designation  of  the  paper  (e.g.,  motion  to 
quash  subpoena). 


(3)  Every  pleading  and  paper  shall  be 
signed  by,  Ba\d  shall  contain  the  address 
and  telephone  number  of  the  party  or 
the  person  on  whose  behalf  the  paper 
was  fited,  or  his  or  her  repr«!»entative. 

(4)  Papers  are  considered  filed  when 
they  are  mailed.  Date  of  mailing  may  be 
established  by  a  certificate  from  the 
party  or  its  representative  or  by  proof 
that  the  docwment  was  sent  by  certified 
or  registered  mail. 

(b)  Service.  A  party  filing  a  document 
with  the  ALJ  shall,  at  the  time  of  filing, 
serve  a  copy  erf  such  document  on  every 
other  party.  Service  upon  any  party  of 
any  document  other  than  the  complaint 
or  notice  of  hearing  shall  be  made  by 
delivering  or  mailuig  a  copy  to  the 
party's  last  known  address.  When  a 
party  is  represented  by  e  representative, 
service  shall  be  made  upon  such 
representative  in  lieu  of  the  actual  party. 

(c)  Proof  of  serx'ice.  A  certificate  of 
the  individual  serving  the  document  by 
personal  dehvery  or  by  mail,  setting 
forth  the  manner  of  service,  shall  be 
proof  of  service. 

§  224.27     Computatton  of  time. 

(a)  In  computing  any  period  of  time 
under  this  part  or  in  an  order  issued 
thereunder,  the  time  begins  with  the  day 
following  the  act  event  or  default  and 
includes  the  last  day  of  the  period, 
unless  it  is  a  Saturday,  Sunday,  or  legal 
holiday  observed  by  the  Federal 
government,  in  which  event  it  includes 
the  next  business  day. 

(b)  When  the  period  of  time  allowed  is 
less  than  seven  days,  intermediate 
Saturdays.  Sundays,  and  legal  holidays 
observed  by  the  Federal  government 
shall  be  excluded  from  the  computation, 

(cj  Where  a  document  has  been 
served  or  i*Ued  by  mail,  an  additional 
five  days  will  be  added  to  the  time 
permitted  for  any  response, 

§224.38    Motions. 

(a)  Any  application  to  the  ALJ  for  an 
order  or  ruHng  shall  be  by  motion. 
Motions  shall  state  the  relief  sought  the 
authority  relied  upon,  and  the  facts 
alleged,  and  shall  be  filed  with  the  ALJ 
and  served  on  all  other  parties. 

(b)  Except  for  motions  made  during  a 
prehearing  conference  or  at  the  hearing, 
all  motions  shall  be  in  writing.  The  ALJ 
may  require  that  oral  motions  be 
reduced  to  writing. 

(c)  Within  15  days  after  a  written 
motion  is  served,  or  such  other  time  as 
may  be  fixed  by  the  ALJ.  any  party  may 
file  a  response  to  such  motion. 

(d)  The  ALJ  may  not  grant  a  written 
motion  before  the  time  for  filing 
responses  thereto  has  expired,  except 
upon  consent  of  the  parties  or  followir»g 
a  hearing  on  the  motion,  but  may 


overrule  or  deny  such  motion  without 
awaiting  a  response. 

(e)  The  AL]  shall  make  a  reasonable 
effort  to  dispose  of  all  outstanding 
motions  prior  to  the  begmning  of  the 
hearing. 

§  224.29    Sanctions. 

(a)  The  AL]  may  sanction  a  person. 
including  any  party  or  representative 
for: 

(1)  Failing  to  comply  with  an  order, 
rule,  or  procedure  governing  the 
proceeding; 

(2)  Failing  to  prosecute  or  defend  an 
action;  or 

[3}  Engaging  in  other  misconduct  that 
interferes  with  the  speedy,  orderly,  or 
fair  conduct  of  the  hearing. 

(b)  Any  such  sanction,  including  but 
not  limited  to  those  listed  in  paragraphs 
(c),  (d),  and  (e)  of  this  section,  shall 
reasonably  relate  to  the  seventy  and 
nature  of  the  failure  or  misconduct 

(c)  When  a  party  fails  to  comply  with 
an  order,  including  an  order  for  taking  a 
deposition,  or  for  the  production  of 
evidence  within  the  party  s  control,  or  a 
request  for  admission,  the  ALj  may: 

(1)  Draw  an  inference  in  favor  of  the 
requesting  party  with  regard  to  the 
information  sought; 

(2)  In  the  case  of  requests  for 
admission,  deem  each  matter  of  which 
an  admission  is  requested  to  be 
admitted; 

(3)  Prohibit  the  party  failmg  to  comply 
with  such  order  from  introducing 
evidence  concerning,  or  otherwise 
relying  upon,  testimony  relating  to  the 
information  sought;  and 

(4)  Strike  any  part  of  the  pleadings  or 
oti^er  submissKjns  of  the  party  failing  to 
comply  with  such  request. 

(d)  If  a  party  fails  to  prosecute  or 
defend  an  action  under  this  part 
commenced  by  service  of  a  notice  of 
hearing,  the  ALJ  may  dismiss  the  action 
or  may  issue  an  initial  decision  imposing 
penalties  and  assessments. 

(e)  The  ALj  may  refuse  to  consider 
any  motion,  request,  response,  briefer 
other  document  which  is  not  filed  in  a 
timely  fashion. 

I  224.30    The  hearing  and  t>or<*en  of  proof. 

(a)  The  ALJ  shall  conduct  a  heanng  on 
the  record  in  order  to  determine  whether 
the  defendant  is  liable  for  a  civil  penalty 
or  assessment  under  §  224.3,  and  if  so, 
the  appropriate  amount  of  any  such  civil 
penalty  or  assessment  considering  any 
aggravating  or  mitigatinp  factors. 

(b)  A.l.D.  shall  prove  defendant's 
liability  and  any  aggravating  factors  by 
a  preponderance  of  the  evidence, 

(c)  The  defendant  shall  prove  any 
affirmative  defenses  and  any  mitigating 
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factors  by  a  preponderance  of  the 
evidence. 

(d)  The  hearing  shall  be  open  to  the 
public  unless  otherwise  ordered  by  the 
AL)  for  good  cause  shown 

§224.31     Determining  the  amount  of 
penalties  and  assessments. 

(a)  In  determining  an  appropriate 
amount  of  civil  penalties  and 
assessments,  the  ALJ  and  lh»  A.l.D. 
Administrator,  upon  appeal,  should 
evaluate  any  circumstances  that 
mitigate  or  aggravate  the  violation  and 
should  articulate  in  their  opinions  the 
reasons  that  support  the  penalties  and 
assessments  they  impose.  Because  of  the 
intangible  costs  of  fraud,  the  expense  of 
investigating  such  conduct,  and  the  need 
to  deter  others  who  might  be  similarly 
tempted,  ordinarily  double  damages  and 
a  significant  civil  penalty  should  be 
imposed. 

(b)  Although  not  exhaustive,  the 
following  factors  are  among  those  that 
may  influence  the  AL]  and  the  A.I.D. 
Administrator  in  determining  the 
amount  of  penalties  and  assessments  to 
impose  with  respect  to  the  misconduct 
(i.e.,  the  false,  fictitious,  or  fraudulent 
claims  or  statements)  charged  in  the 
complaint: 

(1)  The  number  of  false,  fictitious,  or 
fraudulent  claims  or  statements; 

(2)  The  time  period  over  which  such 
claims  or  statements  were  made; 

(3)  The  degree  of  the  defendant's 
culpability  with  respect  to  the 
misconduct; 

(4)  The  amount  of  money  or  the  value 
of  the  property,  services,  or  benefit 
falsely  claimed; 

(5)  The  value  of  the  Government's 
actual  loss  as  a  result  of  the  misconduct, 
including  foreseeable  consequential 
damages  and  the  costs  of  investigation; 

(6)  The  relationship  of  the  amount 
imposed  as  civil  penalties  to  the  amount 
of  the  Government's  loss; 

(7)  The  potential  or  actual  impact  of 
the  misconduct  upon  national  defense, 
public  health  or  safety,  or  public 
confidence  in  the  management  of 
Government  programs  and  operations, 
including  particularly  the  Impact  on  the 
intended  beneficiaries  of  such  programs; 

(8)  Whether  the  defendant  has 
engaged  in  a  pattern  of  the  same  or 
similar  misconduct; 

(9)  Whether  the  defendant  attempted 
to  conceal  the  misconduct; 

(10)  The  degree  to  which  the 
defendant  has  involved  others  in  the 
misconduct  or  in  contealing  it; 

(11)  Where  the  misconduct  of 
employees  or  agents  is  imputed  to  the 
defendant,  the  extent  to  which  the 
defendant's  practices  fostered  or 
attempted  to  preclude  such  misconduct; 


(12)  Whether  the  defendant 
cooperated  in  or  obstructed  an 
investigation  of  the  misconduct; 

(13)  Whether  the  defendant  assisted 
in  identifying  and  prosecuting  other 
wrongdoers; 

(14)  The  complexity  of  the  program  or 
transaction,  and  the  degree  of  the 
defendant's  sophistication  with  respect 
to  it.  including  the  extent  of  defendant's 
prior  participation  in  the  program  or  in 
similar  transactions; 

(15)  Whether  the  defendant  has  been 
found,  in  any  criminal,  civil,  or  ' 
administrative  proceeding,  to  have 
engaged  in  similar  misconduct  or  to 
have  dealt  dishonestly  with  the 
Government  of  the  United  States  or  of  a 
State,  directly  or  indirectly;  and 

(16)  The  need  to  deter  the  defendant 
and  others  from  engaging  in  the  same  or 
similar  misconduct. 

(c)  Nothing  in  this  section  shall  be 
construed  to  limit  the  AL)  or  the  A.I.D. 
Administrator  from  considering  any 
other  factors  that  in  any  given  case  may 
mitigate  or  aggravate  the  offense  for 
which  penalties  and  assessments  are 
imposed. 

§  224.32    Location  of  hearfng. 

(a)  The  hearing  may  be  held: 

»•    (1)  In  any  judicial  district  of  the 
United  States  in  which  the  defendant 
resides  or  transacts  business; 

(2)  In  any  judicial  district  of  the 
United  States  in  which  the  claim  or 
statement  In  issue  was  made;  or 

(3)  In  such  other  place  as  may  be 
agreed  upon  by  the  defendant  and  the 
ALJ. 

(b)  Each  party  shall  have  the 
opportunity  to  present  argument  with 
respect  to  the  location  of  the  hearing. 

(c)  The  hearing  shall  be  held  at  the 
place  and  at  the  time  ordered  by  the 
ALJ. 

{224.33    Witnesses. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  testimony  at  the 
hearing  shall  be  given  orally  by 
witnesses  under  oath  or  affirmation. 

(b)  At  the  discretion  of  the  ALJ. 
testimony  may  be  admitted  in  the  form 
of  a  written  statement  or  deposition. 
Any  such  written  statement  must  be 
provided  to  all  other  parties  along  with 
the  last  known  address  of  such  witness, 
in  a  manner  which  allows  sufficient  time 
for  other  parties  to  subpoena  such 
witness  for  cross-examination  at  the 
hearing.  Prior  written  statements  of 
witnesses  proposed  to  testify  at  the 
hearing  and  deposition  transcnpis  shall 
be  exchanged  as  provided  in  i  224.22(a). 

(c)  The  ALJ  shall  exercise  reasonable 
control  over  the  mode  and  order  of 


interrogating  witnesses  and  presenting 
evidence  so  as  to: 

(1)  Make  the  interrogation  and 
presentation  effective  for  the 
ascertainment  of  the  truth, 

(2)  Avoid  needless  consumption  of 
time,  and 

(3)  Protect  witnesses  from  harassment 
or  undue  embarrassment. 

(d)  The  AL)  shall  permit  the  parties  to 
conduct  such  cross-examination  as  may 
be  required  for  a  full  and  true  disclosure 
of  the  facts. 

(e)  At  the  discretion  of  the  ALJ,  a 
witness  may  be  cross-examined  on 
matters  relevant  to  the  proceeding 
without  regard  to  the  scope  of  his  or  her 
direct  examination.  To  the  extent 
permitted  by  the  AL]  cross-examination 
on  matters  outside  the  scope  of  direct 
examination  shall  be  conducted  in  the 
manner  of  direct  examination  and  may 
proceed  by  leading  questions  only  if  the 
witness  is  a  hostile  witness,  an  adverse 
party,  or  a  witness  identified  with  an 
adverse  party. 

(f)  Upon  motion  of  any  party,  the  ALJ 
shall  order  witnesses  excluded  so  that 
they  cannot  hear  the  testimony  of  other 
witnesses.  This  hile  does  not  authorize 
exdlusion  of: 

(1)  A  party  who  is  an  individual; 

(2)  In  the  case  of  a  party  that  is  not  an 
individual,  an  officer  or  employee  of  the 
party  designated  by  the  party's 
representative;  or 

(3)  An  individual  whose  presence  is 
shown  by  a  party  to  be  essential  to  the 
presentation  of  its  case,  including  an 
individual  employed  by  the  Government 
engaged  in  assisting  the  representative 
for  the  Government. 

S  224.34    Evidence. 

(a)  The  AL)  shall  determine  the 
admissibility  of  evidence. 

(b)  Except  as  provided  herein,  the  ALJ 
shall  not  be  bound  by  the  Federal  Rules 
of  Evidence.  However,  the  ALJ  may 
apply  the  Federal  Rules  of  Evidence, 
where  appropriate,  e.g..  to  exclude 
unreliable  evidence. 

(c)  The  ALJ  shall  exclude  irrelevant 
and  immaterial  evidence. 

(d)  Although  relevant,  evidence  may 
be  excluded  if  its  probative  value  is 
substantially  outweighed  by  the  danger 
of  unfair  prejudice,  confusion  of  the 
issues,  or  by  considerations  of  undue 
delay  or  needless  presentation  of 
cumulative  evidence. 

(e)  Although  relevant,  evidence  may 
be  excluded  if  it  is  privileged  under 
Federal  law. 

(f)  Evidence  concerning  offers  of 
compromise  or  settlement  shall  be 
Inadmissible  to  the  extent  provided  in 
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Rule  408  of  the  Federal  Rules  of 
Evidence. 

(g)  The  ALj  shalJ  permit  the  parties  to 
introduce  rebuttal  witnesses  ard 
evidence. 

(h)  All  documents  and  other  evidence 
offered  or  taken  for  the  record  shall  be 
open  to  examinarion  by  all  parties, 
unless  otherwise  ordered  by  the  ALJ 
pursuant  to  §  224.24. 

§  224.3S    The  record. 

(a)  The  hearing  will  be  recorded  and 
transcribed.  Transcripts  may  be 
obtained  following  the  hearing  from  ALJ 
at  a  cost  not  to  exceed  the  actual  cost  of 
duplicatioa. 

(b)  The  transcript  of  testimony, 
exhibits  and  other  evidence  admitted  at 
the  hearing,  all  papers  and  requests  filed 
in  the  proceeding  constitute  the  record 
for  the  decisioiD  by  the  ALJ  and  the 
A.I.D.  Administrator. 

(cj  The  record  of  the  hearing  may  be 
inspected  and  copied  [upon  payment  of 
a  reasonable  fee]  by  anyone,  unless 
otherwise  ordered  by  the  ALJ  pursuant 
to  §  224.24. 

§  224.36     RosMtearing  br^fs. 

The  AL)  may  require  the  parties  to  file 
post-hearing  briefs.  In  any  event,  any 
party  may  file  a  post-hearing  brief.  The 
ALJ  shall  fix  the  time  for  filing  briefs,  at 
a  time  not  exceeding  60  days  from  the 
date  the  parties  receive  the  transcript  of 
the  hearing  or.  if  applicable,  the 
stipulated  record.  Such  briefs  may  be 
accompanied  by  proposed  findings  of 
fact  and  condu.sions  of  law.  The  AL} 
may  permit  the  parties  to  file  reply 
briefs. 

§  224.37    Initial  decision. 

(a)  The  ALJ  shall  issue  an  initial 
decision  based  only  on  the  record, 
which  shall  contain  findings  of  fact, 
conolusions  of  law.  and  the  amount  of 
any  penalties  and  assessments  imposed 

(b)  The  findings  of  fact  shall  include  a 
finding  on  each  of  the  following  issues: 

(1)  Whether  the  claims  or  statements 
identified  in  the  complaint,  or  any 
portion  thereof,  violate  §  224.3; 

(2)  If  the  person  is  liable  for  penalties 
or  assessments,  the  appropriate  amount 
of  any  such  penalties  or  assessments, 
considering  any  mitigating  or 
aggravating  factors  that  he  or  she  finds 
in  the  case,  such  as  those  described  in 

§  224.31. 

(c)  The  ALJ  shall  promptly  serve  the 
initial  decision  on  all  parties  within  90 
days  after  the  time  for  submission  of 
post-hearing  briefs  and  reply  briefs  (if 
permitted)  has  expired.  The  ALJ  shall  at 
the  same  time  serve  all  defendants  with 
a  statement  describing  the  right  of  any 
defendant  determined  to  be  liable  for  a 


civil  penalty  or  as'iessment  to  file  a 
motion  for  reconsideratuin  with  the  ALj 
or  a  notice  of  appeal  with  the  AJ.D. 
Administrator.  If  the  ALJ  fails  to  meet 
the  deadline  contained  in  this 
paragraph,  he  or  she  shall  notify  the 
parties  of  the  reason  for  the  delay  and 
shall  set  a  new  deadline. 

(d)  Unless  the  initial  deasvon  of  the 
ALJ  is  timely  appealed  to  the  AJJD. 
Administrator,  or  a  motion  for 
reconsideration  of  the  initial  decision  is 
timely  filed,  the  initial  decision  shall 
constitute  the  final  decision  of  the  AI.D. 
Administrator  and  shall  be  final  and 
binding  on  the  parties  30  days  after  it  is 
issued  by  the  ALJ. 

§  224.S8    Reconsideration  of  tntttai 
decisioa 

(a)  Except  as  pro\'ided  in  paragraph 
(d)  of  this  section,  any  party  may  file  a 
motion  for  reconsideration  of  the  initial 
decision  withm  20  days  of  receipt  of  the 
initial  decision.  If  ser\'ice  was  made  by 
mail,  receipt  will  be  presumed  to  be  five 
days  from  the  date  of  mailing  in  the 
absence  of  contrary  proof. 

(b)  Every  such  motion  must  set  forth 
the  matters  claimed  to  have  been 
erroneously  decided  and  the  nature  of 
the  alleged  errors.  Such  motion  shall  be 
accompanied  by  a  supporting  brief. 

(c)  Responses  to  such  motions  shall  be 
allowed  only  upon  request  of  the  ALJ. 

(d)  No  party  may  file  a  motion  for 
reconsideration  of  an  initial  decision 
that  has  been  revised  in  response  to  a 
previous  motion  for  reconsideration. 

(e)  The  ALJ  may  dispose  of  a  motion 
for  reconsideration  by  denying  it  or  by 
issuing  a  revised  initial  decision. 

(f)  When  a  motion  for  reconsideration 
is  made,  the  time  periods  for  appeal  to 
the  A.I.D.  Administrator  contained  in 

§  224.38,  and  for  finality  of  the  initial 
decision  in  §  224.36(d).  shall  begin  on 
the  date  the  ALJ  issues  the  denial  of  the 
motion  for  reconsideration  or  a  revised 
initial  decision,  as  appropriate. 

§  224.39    Appeal  to  A.I.D.  Administrator. 

(a)  Any  defendant  who  has  filed  a 
timely  answer  and  who  is  determined  in 
an  initial  decision  to  be  liable  for  a  civil 
penalty  or  assessment  may  appeal  such 
decision  to  the  A.I.D.  Administrator  by 
filing  a  notice  of  appeal  with  the  A.LD. 
Administrator  in  accordance  with  this 
section. 

(b)  (1)  No  notice  of  appeal  may  be 
filed  until  the  time  period  for  filing  a 
motion  for  reconsideration  under 

§  224.38  has  expired. 

(2)  If  a  motion  for  reconsideration  is 
timely  filed,  a  notice  of  appeal  must  be 
filed  within  30  days  after  the  ALJ  denies 
the  motion  or  issues  a  revised  initial 
decision,  whichever  applies. 


(3}  U  no  motion  for  reconsideration  is 
timely  filed,  a  notioe  of  appeai  must  be 
filed  within  30  days  after  the  ,^L]  issues 
the  initial  decision 

(4)  The  AID.  Administrator  may 
extend  the  initial  30  day  period  for  an 
additional  30  da\'s  if  the  defendant  fdes 
with  the  A.I.D.  Administrator  a  request 
for  an  extension  within  the  initial  30  day 
period  and  shows  good  cause. 

Jc]  If  the  defendant  files  a  timely 
notice  of  appeal  with  the  A.I.D. 
Administrator,  the  ALJ  shall  forward  the 
record  of  the  proceeding  to  the  A.LD. 
Administrator. 

(d)  A  notice  of  appeal  shall  be 
accompanied  by  a  \\Titten  brief 
specifying  exceptions  to  the  initial 
decision  and  reasons  supporting  the 
exceptions. 

(e)  The  representative  for  the 
Government  may  file  a  brief  in 
opposition  to  excepUons  within  30  days 
of  receiving  the  notice  of  appeal  and 
accompanjing  brief. 

(f)  There  is  no  right  to  appear 
personally  before  the  A.I.D. 
Administrator. 

(g)  There  is  no  right  to  appeal  any 
interlocutory  ruling  by  the  ALJ. 

(h)  In  reviewing  the  initial  decision, 
the  AJ.D.  Administrator  shall  not 
consider  any  objection  that  was  not 
raised  before  the  ALJ  unless  a 
demonstration  is  made  of  extraordinary 
circumstances  causing  the  failure  to 
raise  the  objection. 

(i)  If  any  party  demonstrates  to  the 
satisfaction  of  the  A.I.D.  Administrator 
that  additional  evidence  not  presented 
at  such  heanng  is  material  and  that 
there  were  reasonable  grounds  for  the 
failure  to  present  such  e\ndence  at  such 
hearing,  the  A.I.D.  Administrator  shall 
remand  the  matter  to  the  ALJ  for 
consideration  of  such  additional 
evidence. 

(j)  The  A.I.D.  Administrator  may 
affirm,  reduce,  reverse,  compromise, 
remand,  or  settle  any  penalty  or 
assessment  determined  by  the  ALJ  in  an 
initial  decision. 

(k)  The  A.I.D.  Administrator  shall 
promptly  serve  each  party  to  the  appeal 
with  a  copy  of  his/her  decision.  At  the 
same  time,  the  A.LD.  Administrator 
shall  serve  the  defendant  with  a 
statement  describing  the  defendant's 
right  to  seek  judicial  review, 

(1)  Unless  a  petition  for  review  is  filed 
as  provided  in  31  U.S.C.  3805  after  a 
defendant  has  exhausted  all 
administrative  remedies  under  this  part 
and  within  60  days  after  the  date  on 
which  the  A.LD.  Adnunistrator  serves 
the  defendant  with  a  copy  of  his/her 
iecision,  a  determination  that  a 
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defendant  is  liable  under  {  224.3  is  final 
and  is  not  subject  to  judicial  review. 

§  224.40    Stays  ordered  by  t^e  Department 
of  Justice. 

If  dt  any  time  the  Attorney  General  or 
an  Assistant  Attorney  General 
designated  by  the  Attorney  General 
transmits  to  the  A.I.D.  Administrator  a 
written  finding  that  continuation  of  the 
administrative  process  described  in  this 
part  with  respect  to  a  claim  or  statement 
may  adversely  affect  any  pending  or 
potential  criminal  or  civil  action  related 
to  such  claim  or  statement,  the  A.I.D. 
Administrator  shall  stay  the  process 
immediately.  The  A.I.D.  Administrator 
may  order  the  process  resumed  only 
upon  receipt  of  the  written  authorization 
of  the  Attorney  General. 

S  224.41    Stay  pertding  appeal. 

(a)  An  initial  decision  is  stayed 
automatically  pending  disposition  of  a 
motion  for  reconsideration  or  of  an 
appeal  to  the  A.I.D.  Administrator. 

(b)  No  administrative  stay  is  available 
following  a  final  decision  of  the  A.I.D. 
Administrator. 

§224.42    Judicial  review. 

Section  3805  of  title  31,  United  States 
Code,  authorizes  judicial  review  by  an 
appropriate  United  States  District  Court 
of  a  final  decision  of  the  A.I.D. 
Administrator  imposing  penalties  or 
assessments  under  this  part  and 
specifies  the  procedures  for  such  review. 

§  224.43    Collection  of  civil  penalties  and 
assessments. 

Sections  3B06  and  3808(b)  of  Title  31, 
United  States  Code,  authorize  actions 
for  collection  of  civil  penalties  and 
assessments  imposed  under  this  part 
and  specify  the  procedures  for  such 
actions. 

§  224.44    Right  to  adminlstrattve  offset 

The  amount  of  any  penalty  or 
assessment  which  has  become  final,  or 
for  which  a  judgment  has  been  entered 
under  §  224.42  or  S  224.43,  or  any 
amount  agreed  upon  in  a  compromise  or 
settlement  under  {  224.46,  may  be 
collected  by  administrative  offset  under 
31  U.S.C.  3716,  except  that  an 
administrative  offset  may  not  be  made 
under  the  subsection  against  a  refund  of 
an  overpayment  of  Federal  taxes,  then 
or  later  owing  by  the  United  States  to 
the  defendant. 

$  224.45    Deposit  In  Treasury  of  United 
States. 

All  amounts  collected  pursuant  to  this 
part  shall  be  deposited  as  miscellaneous 
receipts  in  the  Treasury  of  the  United 
States,  except  as  provided  in  31  U.S.C. 
3806(g).    . 


§  224.46    Compromise  or  settlement 

(a)  Parties  may  make  offers  of 
compromise  or  settlement  at  any  time. 

(b)  The  reviewing  official  has  the 
exclusive  authority  to  compromise  or 
settle  a  case  under  this  part  at  any  time 
after  the  date  on  which  the  reviewing 
official  is  permitted  to  issue  a  complaint 
and  before  the  date  on  which  the  ALJ 
issues  an  initial  decision. 

(c)  The  A.I.D.  Administrator  has 
exclusive  authority  to  compromise  or 
settle  a  case  under  this  part  at  any  time 
after  the  date  on  which  the  AL)  issues 
an  initial  decision,  except  during 
pendency  of  any  review  under  S  224.42 
or  during  the  pendency  of  any  action  to 
collect  penalties  and  assessments  under 
S  224.43. 

(d)  The  Attorney  General  has 
exclusive  authority  to  compromise  or 
settle  a  case  under  this  part  during  the 
pendency  of  any  review  under  §  224.42 
or  of  any  action  to  recover  penalties  and 
assessments  under  31  U.S.C.  3806. 

(e)  The  investigating  official  may 
recommend  settlement  terms  1  to  the 
reviewing  official,  the  A.I.D. 
Administrator,  or  the  Attorney  General, 
as  appropriate.  The  reviewing  official 
may  recommend  settlement  terms  to  the 
A.I.D.  Administrator,  or  the  Attorney 
General,  as  appropriate. 

(f)  Any  compromise  or  settlement 
must  be  in  writing. 

§  224.47    Umitatlons. 

(a)  The  notice  of  hearing  with  respect 
to  a  claim  or  statement  must  be  served 
in  the  manner  specified  in  S  224.6  within 
e  years  after  the  date  on  which  such 
claim  or  statement  is  made. 

(b)  If  the  defendant  fails  to  file  a 
timely  answer,  service  of  a  notice  under 
S  224.10(b)  shall  be  deemed  notice  of 
hearing  for  purposes  of  this  section. 

(c)  The  statute  of  limitations  may  be 
extended  by  agreement  of  the  parties. 
R.T.  RoiUs,  Jr.. 

Assistant  to  the  Administrator  for 

Management. 

|FR  Doc.  87-12205  Filed  5-29-87;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

(FRL320S-2I 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plar\», 
Massachusetts;  VOC  Bubble 
Regulations 

AOENCv:  Environmental  Protection 
Agency  (EPA). 


ACTION:  Proposed  rule. 


SUMMARY:  EPA  is  proposing  action  on 
revisions  submitted  by  the 
Commonwealth  of  Massachusetts  to  its 
plan  for  implementing  the  national 
ambient  air  quality  standard 
("NAAQS")  for  ozone.  The  revisions 
include  the  addition  of  Regulation  310 
CMR  7.00:  Appendix  B  to  allow  a  source 
of  volatile  organic  compounds  (VOCs)  to 
comply  with  an  emission  limitation  on 
an  average  basis  (24-hour8  or  calendar- 
month),  as  opposed  to  a  continuous 
basis.  The  revisions  also  include  an 
amendment  to  existing  SIP  Regulation 
CMR  7.18(2)(b)  that  would  make 
Appendix  B  applicable  to  it.  The 
intended  effect  of  this  proposed 
approval  is  to  approve  fully  those 
aspects  of  both  revisions  that  allow  and 
restrict  the  creation  of  VOC  bubbles  on 
the  basis  of  24-hour  averaging.  In 
contrast,  the  inteded  effect  of  this  action 
is  to  propose  approval  of  those  aspects 
of  the  revision  that  relate  to  calendar- 
month  averaging  only  to  the  extent  of 
rendering  them  federally  enforceable. 
Thus,  case-by-case  EPA  approval  would 
be  necessary  before  any  VOC  bubble 
using  a  calendar-month  averaging  time 
period  could  displace  the  existing  VOC 
limitations  for  a  facility  in  the  SIP.  This 
action  is  being  taken  in  accordance  with 
section  110  of  the  Clean  Air  Act. 
dates:  Comments  must  be  received  on 
or  before  July  1. 1987. 
ADDRESSES:  Comments  may  be  mailed 
to  Louis  F.  Gitto,  Director,  Air 
Management  Division,  Room  2312,  JFK 
Federal  Building,  Boston,  Massachusetts 
02203.  Copies  of  the  iubmittal  and  EPAs 
evaluation  are  available  for  public 
inspection  during  normal  business  hours 
at  the  Environmental  Protection  Agency, 
Room  2313,  JFK  Federal  Building. 
Boston,  Massachusetts  02203  and  the 
Massachusetts  Department  of 
Environmental  Quality  Engineering, 
Division  of  Air  Quality  Control,  Eighth 
Floor,  One  Winter  Street,  Boston. 
Massachusetts  02108. 

FOR  FURTHER  INFORMATION  CONTACT: 

Cynthia  L  Greene  at  (617)  565-3244  or 
(FTS)  835-3244. 

SUPPt^MENTARV  INFORMATION: 

A.  Background 

1.  The  Clean  Air  Act 

The  Clean  Air  Act  requires  States 
with  areas  that  violate  a  NAAQS  to 
have  submitted  revisions  to  their  SIPs  in 
1979  which  "provide  for"  attainment  of 
the  NAAQS  by  no  later  than  December 
31, 1982.  For  States  unable  to 
demonstrate  attainment  of  the  ozone  or 
carbon  monoxide  standard  by  1982,  the 
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Act  allows  an  extension  until  the  end  of 
1987  as  long  as  the  State,  as  part  of  its 
attainment  plan,  requires  "reasonable 
further  progress"  ("RFP")  in  the  interim, 
including  the  adoption  by  sources  of 
reasonably  available  control  technology 
("RACT').  Clean  Air  Act  172(a), 
172(b)(3).  See  generally  44  FR  20372 
(April  4, 1979):  46  FR  7182  (January  22. 
1981), 

The  NAAQS  for  ozone  is  0.12  parts 
per  million  (ppm).  40  CFR  50.9  (1986).  An 
exceedence  of  ttiis  standard  over  the 
course  of  one  or  more  hours  during  any 
given  day  results  in  a  daily  exceedence; 
more  than  three  daily  exceedences 
during  any  three-year  period  results  in 
nonattainment  during  that  period.  40 
CFR  50.  Appendix  H  (1979).  To  reduce 
ozone  concentrations,  emissions  of 
VOCs  and  oxides  of  nitrogen  are 
controlled. 

2.  The  Massachusetts  SIP 

Massachusetts  is  divided  into  three 
analysis  areas:  the  Boston,  Worcester, 
and  Springfield  urban  areas.  EPA 
approved  the  Massachusetts  SIP,  which 
covered  each  area,  by  notice  dated 
November  9, 1983  (48  FR  51480).  As  part 
of  its  SIP  submissions.  Massachusetts 
included  an  attainment  demonstration 
for  each  area.  The  attainment 
demonstration  included  an  emissions 
inventory  of  all  point  sources,  as  well  as 
area  and  mobile  sources.  The  attainment 
demonstration  shows  that  along  with 
area  and  mobile  source  controls,  if  the 
point  sources  identified  in  the  inventory 
(i)  maintain  production  at  what  the  State 
determined  to  be  the  average  daily  level, 
and  (ii)  limit  their  VOC  emission  rates  to 
the  rates  resulting  from  the  application 
of  RACT,  then  attainment  of  the  ozone 
standard  would  result  as  expeditiously 
as  practicable,  but  no  later  than 
December  31,  1987.  and  RFP  would 
occur  in  the  interim. 

The  Massachusetts  SIP  itself  consists 
of  EPA-approved  State  regulations  that, 
in  general,  require  point  sources  to  limit 
tlieir  VOC  emission  rates,  on  a 
continuous  basis,  to  the  RACT  rates. 
The  SIP  imposes  no  direct  constraints  on 
the  sources'  level  of  production,  either 
by  limiting  hours  of  operation  or  rate  of 
production. 

3.  Need  for  Bubble  Regulations 

The  SIP  requirements  are  difficult  to 
meet  by  the  many  facilities  in  the  State 
that  use  batch  rather  than  continuous 
operations  and  that  are  speciality  job 
shops.  With  batch  or  specialty  job 
operations,  coalings  with  differing 
solvent  contents  can  be  changed  on 
process  lines  frequently  (e.g.,  many 
times  a  day,  week,  or  month),  making  it 
technically  difficult  to  control  certain 


coatings  to  RACT  limits  on  a 
continuous,  or  even  daily  basis. 

Accordingly,  Massachusetts 
developed  bubble  regulations  to  allow 
each  facility  to  average  its  emissions 
over  either  one  day  or  one  calendar- 
month.  The  purpose  of  these  regulations 
is  to  enable  the  facilities  to  design  cost- 
effective  control  strategies,  i.e.,  to 
control  some  lines  to  below  the  SIP 
approved  emission  limits  with  add-on 
controls  and/or  reformulation,  while 
continuing  to  use  some  noncompljang 
coatings. 

4.  EPA  BUBBLE  Policy  and  Averaging 
Policy 

EPA  Has  promulgated  general 
guidelines  for  approving  bubbles  as  SIP 
revisions.  These  guidelines  are  found  in 
the  Interim  Emissions  Trading  Policy 
Statement,  47  FR  15076  (April  7, 1982),  as 
revised  by  the  Final  Emissions  Trading 
Policy  Statement,  51  FR  43814 
(December  4, 1986).'  The  guidelines 
contain  numerous  requirements,  as 
discussed  in  the  technical  Support 
Document  accompanying  this  Notice  of 
Proposed  Rulemaking,  which  is 
available  at  the  locations  listed  under 
ADDRESSES  above.  The  most  important 
requirement  for  present  purposes  is  that, 
in  areas  such  as  Massachusetts  that  are 
nonattainment  but  have  an  approved 
attainment  demonstration,  the  baseline 
must  be  consistent  with  the  assumptions 
used  to  develop  the  area's  attainment 
demonstration,  the  baseline  is  the  level 
of  required  emissions,  taking  into 
account  production  level  and  emission 
rate,  beyond  which  reductions  must 
occur  for  a  source  to  receive  credit.  See 
47  FR  15077,  15080;  51  FR  43815,  43818, 

EPA  has  also  developed  a  policy  on 
the  use  of  long-term  (more  than  24-hour) 
averaging  of  VOC  emissions  for 
purposes  of  compliance  with  RACT 
requirements.  This  policy  is  contained  in 
a  memorandum  from  John  O'Connor, 
then  Acting  Director  of  the  Office  of  Air 
Quality  Planning  and  Standards 
(O'Connor  Memorandum).  (This 
memorandum  is  available  from  the  EPA 
Regional  Office  listed  in  the  ADDRESSES 
section  of  this  notice.)  The  memorandum 
allows  averaging  over  a  period  of  time 
up  to  30  days,  but  only  upon  a  showing 
that  the  application  of  RACT  on  a  daily 


■  Bubbles,  or  emissions  trades,  allow  existing 
facilities  to  achieve  little  or  no  inductions  in 
emissior.f  where  control  costs  are  high  in  exchange 
for  compensating  reductions  beyond  regulator>' 
requirements  from  processes  where  control  costs 
are  less  expensive,  resulting  in  an  alternative,  but 
equivalent  compliance  strategy  The  alternative 
emission  limits  specified  in  a  bubble  for  VOC 
facilities,  averaged  over  an  approved  time  period, 
are  mathematically  equivalent  to  the  summation  of 
applicable  RACT  limits  in  the  existing  SIP  for  the 
source  categones  involved.  See  47  FR  15076. 


basis  is  not  economically  or  technically 
feasible.  The  memorandum  further 
provides  that  if  emission  limits  per  unit 
of  time  are  provided,  the  limits  should 
reflect  typical,  rather  than  potential  or 
allowable,  production  rate  and 
operating  hours.  These  and  other 
requirements  of  this  memorandum  are 
discussed  more  fully  below. 

B.  The  Massachusetts  Bubble 
Regulations 

The  Massachusetts  VOC  bubble 
regulation,  310  CMR  7.00:  Appendix  B, 
extends  the  use  of  bubbles  to  all  existing 
VOC  facilities  which  meet  the  criteria 
described  below.  Appendix  B's 
requirements  also  apply  to  the 
Massachusetts  SIP's  approved  generic 
VOC  bubble  regulation  for  surface 
coating  sources.  Regulation  310  CMR 
7.18(2)(b).  Only  facilities  that  .vere  part 
of  the  1982  SIP  point  source  emissions 
inventory  are  eligible  to  use  Appendix 
B.  The  seven  sections  of  Appendix  B 
which  serve  as  the  criteria  that  each 
source  must  meet  are  explained  below.* 

1.  Alternative  Emission  Limitations 

Each  alternative  emissions  limit 
assigned  by  the  Massachusetts 
Department  of  Environmental  Quality 
Engineering  ( 'DEQE")  will  be 
incorporated  into  a  plan  approval  for 
each  facility  and  therefore  will  be 
enforceable  by  the  State. 
(Masasachusetts  calls  its  permits  plan 
approvals.)  Appendix  B  stipulates  that 
the  assigned  alternative  emission  limits 
may  not  result  in  violations  of  any 
NAAQS;  interfere  with  RFP;  trade  toxic 
hazardous,  or  photochemically  reactive 
chemicals  for  nontoxic,  nonhazardous, 
or  nonphotochemically  reactive 
chemicals  respectively;  nor  result  in  a 
violation  of  the  emission  limits  imposed 
under  the  New  Source  Performance 
Standards  (NSPS),  National  Emission 
Standards  for  Hazardous  Air  Pollutants 
(NESHAPs),  Lowest  Achievable 
Emission  Reductions  (LAER).  or  Best 
Available  Control  Technology  (BACT). 
where  applicable.  Appendix  B  also 
stipulates  that  only  quantifiable 
emissions  reductions  may  be  used  in  a 
bubble,  and  if  a  more  restrictive 
emissions  hmit  becomes  applicable, 
reductions  must  be  achieved  by  the 
bubbling  source  to  meet  it 


•  The  history  of  the  bubble  regulations  is  lengthy, 
and  may  t>e  found  in  the  Massachusetts  SIP 
submittals  dated  May  21, 1982.  September  9,  1982. 
luly  27. 1964.  March  6. 198S.  and  Apnl  12. 1985.  as 
well  as  ElPA  s  Notice  of  Proposed  Rulemaking.  48  FR 
5044  (Feb  3,  1983)  Tlie  Notice  of  Proposed 
Rulemaking  published  today  provides  the  public 
with  its  first  opportunity  to  comment  on  the  use  of  a 
calendar-month  averaging  period  as  part  of  the 
Massachusetts  ozone  SIP 
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2.  Determinotion  of  Emissioa 
Limitations 


a.  Applicable  Emission  Limits 

The  emissions  limits  specified  in  a 
bubble  plan  approval  must  be 
mathematically  equivalent,  when 
calculated  on  a  solids-applied  basis, 
minus  water,  to  existing  VOC  emission 
limits  prescribed  in  the  federally 
approved  SIP.  Therefore,  a  non-Control 
Technique  Guideline  (non-CTC)  VOC 
facility  or  line  must  have  a  State- 
determined  and  EPA-approved  RACT 
emission  limit  incorporated  into  the  SIP 
before  that  facility  or  line  may  apply  for 
a  bubble. 

b.  Averaging  Time 

Each  bubble  approval  will  have 
emission  limits  which  must  be  complied 
with  over  a  24-hour  or  calendar-month 
averaging  time  period.  Any  plan 
approved  with  a  calendar-month 
averaging  time  period  will  also  specify 
the  maximum  quantity  of  emissions  (in 
pounds  of  VOC  per  day),  in  other  words, 
a  "daily  cap"  on  the  source's  total 
emissions.  The  daily  cap  will  be  based 
on  the  amount  of  coatings  (in  gallons  of 
solids-applied)  historically  used  at  the 
facility.  The  historical  average  per  day 
will  be  determined  from  the  highest  two 
consecutive  years  of  usage  since  1979. 
The  daily  average  (expressed  in  gallons 
of  solids  applied)  will  then  be  multiplied 
by  (i)  a  multiplication  factor,  and  (ii)  the 
SIP  assigned  RACT  limit  (expressed  in 
pounds  of  VOC  per  gallon  of  solids 
applied);  the  resulting  pounds  of  VOC 
per  day  will  be  the  daily  cap  that  may 
not  be  exceeded. 

As  most  recently  proposed  by  the 
State,  the  multiplication  factor  is  a 
number,  greater  than  1,  that  represents 
the  differential  between  the  average 
daily  production  level  and 
approximately  95  percent  of  the 
maximum  daily  production  level 
actually  achieved  during  the  two-year 
period.  Thus,  the  factor  has  the  effect  of 
setting  the  daily  cap  at  slightly  below 
the  maximum  historical  level  of 
emissions,  assuming  the  application  of 
RACT. 

Appendix  B  identifies  the 
multiplication  factor  as  1.9.  The  DEQE 
derived  the  1.9  factor  from  production 
and  emissions  data  of  one 
Massachusetts  source.  Since  this  factor 
was  calculated,  it  has  been  determined 
that  reductions  which  occurred  before 
1979  (the  design  year  of  the  attainment 
demonstration)  were  used  as  emission 
reduction  credits  (ERCs)  at  the  source. 
Therefore,  EPA  has  asked  the  State  to 
recalculate  the  multiplication  factor 
without  the  pre-1979  reductions  and 
with  more  than  one  source's  data.  The 


method  for  deternuning  the 
multiplication  factor  and  the  resulting 
multiplication  factor  itself  must  be 
submitted  before  EPA  will  publish  a 
final  rulemaking  notice  on  today  s 
proposed  action.  The  resulting 
multiplication  factor  shall  in  no  case  h« 
greater  than  1.9. 

Opportunity  for  public  comment  on 
the  revised  factor  and  the  revised 
method  for  determining  the  factor,  will 
be  available  when  EPA  promulgates 
direct  final  rulemaking  on  each 
individual  calendar-month  bubble 
approved  and  submitted  by 
Massachusetts.  Additionally,  in  order  to 
confirm  a  source  specific  multiplication 
factor,  the  multipMcalion  factor  will  be 
reviewed  after  each  source  approved  to 
bubble  has  operated  continuously  under 
its  plan  approval  for  one  year.  The 
calculation  method  that  must  be 
submitted  before  EPA  takes  final  action 
on  this  proposed  action  will  be  used  to 
review  each  source's  data.  To  assure 
that  this  review  can  be  conducted,  EPA 
has  asked  the  State  to  submit,  prior  to 
final  action  on  this  rulemaking,  a 
revision  to  Appendix  B  that  would  add 
one  more  reporting  requirement — 
gallons  of  solids  used  per  day — to  be 
reported  by  the  relevant  facility 
monthly. 

If  the  multiplication  factor  changes, 
the  daily  cap  will  change,  but  in  no  case 
will  the  factor  be  allowed  to  be  greater 
than  1.9.  The  new  multiplication  factor 
will  be  multiplied  by  the  historical 
average  gallons  of  solids  per  day 
(already  calculated)  and  the  SIP 
emission  limitation  in  pounds  of  VOC 
per  gallon  of  solids  to  determine  the  new 
daily  cap.  Therefore  the  daily  cap  will 
be  conditionally  approved  in  the  Federal 
Register  final  rulemaking  notice  on  the 
individual  source's  plan  approval. 
Within  ninety  days  of  the  one  year 
anniversary  of  each  source's  plan 
approval,  the  DEQE  will  submit  to  EPA 
a  new  daily  cap  for  each  source  or  a 
confirmation  that  the  original 
conditionally  approved  cap  was 
appropriate.  The  new  or  confirmed 
conditional  daily  cap  will  then  be 
published  in  the  Federal  Register  in  a 
notice  of  final  rulemaking  and 
incorporated  into  the  SIP.  Failure  of  the 
DEQE  to  make  this  submission  by  the 
agreed  time  will  result  in  revocation  of 
the  bubble  approval  of  EPA. 

An  example  of  the  daily  cap 
calculation  is  contained  in  the  Technical 
Support  Document. 

The  State  will  gant  bubble  plan 
approvals  incorporating  emission 
limitations  with  calendar-month 
averaging  time  periods  only  if  a  facility 
can  demonstrate  that  its  SIP  assigned 
RACT  limit  is  not  achievable  on  a  daily 


basis.  Each  single-source  SIP  revision 
submitted  by  the  State  will  contain  this 
demonstration  of  need,  and  EPA  will 
review  it  to  ensure  that  there  is  indeed  a 
technological  need  for  a  longer 
averaging  time  period. 

c.  Reasonable  Further  Progress 

The  ability  of  the  SIP  to  achieve 
reasonable  further  progress  (RFP) 
towards  the  attainment  of  the  NAAQS 
for  ozone  by  no  later  than  December  31, 
1987  in  the  Boston.  Worcester,  and 
Springfield  Air  Quality  Control  Regions 
(AQCRs)  must  not  be  compromised  by 
VOC  bubbles  under  Appendix  B. 

The  calendar-month  bubble 
provisions  include  safeguards,  including 
the  daily  cap,  designed  to  ensure  RFP. 
For  each  source  approved  to  bubble,  the 
DEQE  has  committed  itself  to  examine 
such  source's  annual  emissions  and  to 
certify  that  these  emissions  do  not 
interfere  with  RFP.  In  addition.  In  each 
subsequent  RfT  report  following 
approval  of  a  bubble,  and  in  any  future 
attainment  demonstrations,  ttie  DEQE 
will  use  the  daily  cap.  expressed  in 
pounds  of  VOC  per  day,  as  the  average 
daily  emissions  (i.e.,  the  typical  summer 
weekday  emissions)  for  each  source 
using  a  calendar-month  bubble.  This 
procedure  means  that  the  RFT  report 
will  show  a  higher  amount  of  VOC 
emissions  from  each  source  approved  to 
bubble  than  was  assumed  in  the 
attainment  demonstration.  The  DEQE 
has  committed  to  evaluate  each  RFP 
report,  and  if  the  RFT  report  indicates 
that  total  VOC  emissions  from  all 
sources  exceed  the  total  amounts 
assumed  in  the  attainment 
demonstration,  Massachusetts  will 
promulgate  additional  control  measures, 
and  will  submit  them  to  EPA  as  SIP 
revisions.  These  additional  measures 
may  include  revisions  to  the  bubbles. 
(The  State  has  submitted  letters 
committing  to  these  actions,  but  the 
State  must  submit  these  commitments  as 
part  of  a  SIP  revision  before  EPA  can 
take  final  action  on  this  proposal.) 

d.  EJnissions  Reductions 

In  order  to  be  included  in  a  bubble  as 
an  ERC,  the  reduction  must  be  real  and 
permanent  decrease  below  the 
applicable  baseline  after  1979.  The  base 
year  emissions  data  used  in  the  1982 
Ozone  and  Carbon  Monoxide  SIP  was 
1980  data  derived  from  1979  data  using 
growth  factors:  so  1979  is  used  as  the 
cutoff  year.)  The  facility  may  be 
required  to  perform  compliance  testing 
in  order  to  confirm  the  reductions  used 
in  the  bubble. 


3.  Multi-Facility  Bubbles 

Facilities  located  at  different  sites,  but 
under  the  same  corporation  ownership 
and  in  the  same  ozone  demonstration 
area,  are  allowed  to  bubble  between  the 
different  sites.  Appendix  B  requires  that 
for  each  ten  straight  miles  of  distance 
between  the  applicable  facilities,  an 
additional  five  percent  reduction  in  total 
VOC  emissions  produced  by  all 
facilities  covered  by  the  bubble  will  be 
required.  The  five  percent  reduction  will 
be  calculated  on  the  RACT  limit.  For 
example,  if  two  paper  coating  sources 
with  a  SIP-assigned  emission  limit  of  2.9 
lobs  VOC/gallon  of  coating  (on  a  solids- 
applied  basis,  minus  water)  are  eleven 
miles  apart  and  are  using  the  bubble, 
they  will  have  to  achieve  (2.9) 
(1-0.05)  =  2.8  lbs  VOC/gal  of  coating 
(on  a  solids-applied  basis,  minus  water) 
averaged  over  24-hours  or  a  calendar- 
month.  The  Department  will  not  allow  a 
multi-facility  bubble  if  it  will  interfere 
with  maintenance  of  RFP  towards  or 
attainment  of  the  ozone  NAAQS. 

Also  multi-facility  bubbles  must  be 
within  the  same  demonstration  area  as 
explained  in  the  State's  March  6,  1985 
commitment  letter.  Any  multi-facility 
bubble  with  a  24-hour  and/or  calendar- 
month  averaging  time  period  between 
different  demonstration  areas  must  be 
submitted  as  single-source  SIP  revisions 
and  will  go  through  the  full  federal 
proposed  and  final  rulemaking  process. 

4.  Compliance  Status  of  Facilities 

No  bubble  will  be  established  for  a 
facility  which  is  subject  to  or  has  been 
subject  to  an  EPA  enforcement  action 
unless  EPA  approves  the  bubble  and  the 
schedule  to  comply  with  it  through  both 
a  proposed  and  a  final  rulemaking 
notice  published  in  the  Federal  Register 
Furthermore,  EPA  is  not  approving  the 
allowance  of  compliance  date 
extensions  for  the  24-hour  generic 
bubbles. 

5.  Public  Notice  and  Participation 

The  DEQE  will  notify  the  public  of 
bubble  application  and  proposed  plan 
approval,  and  give  thirty  days  for 
comment  and  the  opportunity  to  request 
a  public  hearing.  If  anyone  requests  a 
public  hearing.  DEQE  will  conduct  that 
public  heanng. 

Public  comments  submitted  to  the 
DEQE  during  the  State  public  comment 
period  conducted  for  each  bubble  plan 
may  also  be  submitted  to  EPA  by  the 
commenters  to  the  ADDRESSEES  stated 
in  this  Federal  Register  EPA's  direct 
final  rulemaking  package  will 
summarize  and  address  all  the  public 
comments  received  by  EPA.  If  the 
bubble  plan  approval  issued  by  the 


DEQE  after  the  State's  public  hearing  is 
significantly  different  from  the  plan 
proposed  at  the  Stale's  public  hearing, 
EPA,  in  the  notice  of  direct  final 
rulemaking,  would  identify  the  revisions. 

6.  Monitoring  and  Reporting 
Requirements 

Any  facility  that  receives  approval  for 
a  bubble  plan  from  DEQE  and  EPA  must 
submit  calendar-month  summary  reports 
to  the  DEQE  of  daily  records  to 
demonstrate  that  all  of  the  bubble 
requirements  are  being  met.  DEQE 
regulations  and  commitments  require 
that  only  EPA-approved  testing  methods 
will  be  used  to  determine  compliance 
with  the  SIP-assigned  limitations.  In 
addition,  DEQE  requires  each  source  to 
keep  comprehensive  daily  records  of  the 
quantity  of  coatings  used  and  the 
solvent  and  solids  content  of  these 
coatings,  and  to  calculate  the  daily 
allowable  and  actual  emissions  on 
forms  supplied  by  the  State.  The  source 
must  retain  these  records  and  must  use 
them  to  calculate  its  calendar-month 
average  in  pounds  of  VOC  per  gallon  of 
solids.  Monthly  summaries  of  this  data 
must  be  submitted  to  the  DEQE  so  that 
the  DEQE  can  determine  that  the  daily 
cap  and  calendar-month  average  have 
not  been  exceeded. 

7.  Revocation 

Finally,  the  Department  has  the 
authority  to  revoke  any  bubble  plan 
approval  for  not  adhering  to  the 
requirements  of  the  six  sections  outlined 
above. 

8.  Additional  Safeguards 

The  March  6, 1985  and  April  12, 1985 
letters  from  DEQE  to  EPA  transmitted 
the  following  clarifications  and 
commitments  for  the  regulations,  in 
addition  to  the  commitments 
summarized  above: 

1.  Bubbles  will  not  be  allowed  with 
reductions  generated  by  shifting  demand 
sources  (e.g.,  drycleaners,  gas  stations, 
paint  shops). 

2.  All  sources  will  be  required  to  be  in 
compliance  no  later  than  the  attainment 
date  specified  in  the  SIP  (no  later  than 
December  31, 1987). 

3.  Before  a  bubble  can  be 
implemented  for  a  non-CTG,  100  ton  per 
year  source,  the  DEQE  must  have 
identified  and  received  EPA  approval  of 
RACT  for  that  source. 

4.  Plan  approval  letters  for  calendar- 
month  bubbles  will  be  submitted  to  EPA 
as  single  source  SIP  revisions.  These 
plan  approvals  and  accompanying 
documentation  will  be  used  to  evaluate 
adherence  to  all  the  generic  criteria 
outlined  in  this  Federal  Register  notice 
and  for  EPA  approval  or  disapproval. 


Plan  approvals  for  24-hour  bubbles 
under  7.18(2)(b)  will  be  submitted  to 
EPA,  but  are  not  subject  to  federal 
rulemaking  as  individual  SIP  revisions. 

5.  The  emission  limits  incorporated  in 
a  bubble  will  be  federally  enforceable. 

6.  The  Departments  Regional  Air 
Quality  Section  Chief  has  the  authority 
to  issue  a  conditional  plan  approval  for 
a  bubble. 

7.  The  Department  requires  EPA- 
approved  test  methods  when  it  requires 
testing  for  determining  compliance. 

8.  The  bubble  is  available  to  VOC 
sources  with  production  lines  or 
processes  which  were  in  operation  by 
(and  not  after)  February  1979.  Processes 
or  production  lines  which  commenced 
operation  after  February  1979  as  well  as 
those  subject  to  NSPS.  BACT,  and  LAER 
are  not  eligible  for  bubbles  in 
Massachusetts. 

9.  Bubbles  will  not  allow  one 
hazardous  pollutant  to  be  bubbled  with 
another  hazardous  pollutant. 

10.  The  State  will  implement 
additional  controls  if  the  calendar- 
month  bubble  regulation  prevents 
reasonable  further  progress  toward 
attainment  of  the  ozone  standard. 

11.  The  State  will  require  sources  to 
submit  monthly  summaries  so  that 
DEQE  can  determine  that  the  daily 
emissions  cap  limitations  and  the 
monthly  averaged  emission  rate  have 
not  been  exceeded. 

Massachusetts  must  promulgate 
revisions  to  Appendix  B  incorporating 
the  commitments  described  herein.  EPA 
will  not  publish  final  rulemaking  on  this 
proposed  action  until  Massachusetts 
submits  these  revisions. 

As  an  additional  safeguard,  EPA's 
proposed  action,  with  respect  to  the 
calendar-month  bubble,  is  on  trial  basis 
for  one  year.  One  year  after  this 
proposed  action  is  finalized,  or  after  10 
to  15  bubbles  have  been  approved  by 
DEQE,  EPA  will  do  an  extensive  audit  of 
those  sources  that  received  plan 
approvals  for  bubbles  and  check  their 
daily  and  calendar-month  records  to 
determine  if  RFP  is  being  maintained  ih 
each  of  the  three  demonstration  areas  of 
Massachusetts  as  defined  in  the  1982 
SIP.  If  after  the  one-year  audit,  EPA 
finds  that  all  of  the  bubble  approvals 
were  issued  according  to  the  generic 
criteria  and  that  RFP  is  maintained  in 
each  demonstration  area.  EPA  will 
publish  a  notice  in  the  Federal  Register 
extending  approval  of  the  regulation 
unconditionally.  If  EPA  finds  that  RFP 
has  not  been  maintained.  EPA  will 
publish  a  notice  in  the  Federal  Register 
prospectively  removing  EPA's  approval 
of  the  calendar-month  averaging  bubble 
regulation.  (This  prospective  action 
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would  not  affect  already  approved, 
source-specific  bubbles) 

Mdssachusetts  anticipates  that  up  to 
thirty  point  sources  will  request 
calendar-month  bubbles.  J 

C  Discussion  ) 

1.  Consistency  with  Emissions 
Trading  Policy.  For  present  purposes, 
the  principal  requirement  of  the  Interim 
and  Final  F.missions  Trading  Policy 
Statements  is  that  the  baselines  used  for 
the  bubbles  be  consistent  with  the 
assumptions  contained  in  the  attainment 
demonstration.  This  rtjquiremenf  is 
discussed  below.  The  other 
requirements  of  the  Emissions  Trading 
Policy  Statements  are  discussed  in  the 
Technical  Support  Document. 

The  principal  issue  is  whether 
amending  the  SIP  to  allow  a  calendar- 
month  bubble  for  an  individual  source 
would  interfere  with  attainment  or  with 
RFT.  This  issue  may  be  analyzed  by 
comparing  (i)  the  total  volume  of  VOC 
emissions  that  the  approved  attainment 
demonstration  assumed  would  be 
coming  from  point  sources  subject  to 
^ACT  requirements  on  a  continuous 
basis  with  (ii)  the  total  volume  of  VOC 
emissions  from  point  80urt;es  when 
some  would  no  longer  be  subject  to 
RACT  requirements  on  a  continuous 
basis  and  instead  would  be  subject  to 
the  calendar-month  averaging 
requirements. 

The  attainment  demonstration 
assumes  that  on  any  given  day,  each 
point  .source's  VOC  emis.sions  will  be 
the  amount  resulting  from  prtnluction  at 
the  source's  average  daily  level,  and  a 
RACT  emission  rate.  The  SIP.  however, 
merely  requires  attainment  of  the  RACT 
emission  rate  on  a  contmuous  basis, 
placing  no  limits  on  production  levels. 
Hence,  it  is  highly  likely  that  on  any 
given  day,  some  sources'  production 
levels  may  exceed  their  average  daily 
level.  However,  it  is  also  likely  that  on 
that  same  day,  other  sources'  production 
levels  will  be  below  their  average  daily 
level.  On  balance,  there  is  a  sufficient 
probability  that,  on  any  given  day.  the 
overall  daily  emissions  from  all  the 
point  sourdps  will  in  fact  approximate 
the  overall  daily  emissions  assumed  in 
the  attainment  demonstration  so  as  to 
support  the  d«;lermination  that  the  SIP 
provides  for  attainment  and  requires 
RFP.  In  effect,  because  the  attainment 
demonstration  uses  figures  that  it 
expressly  recognized  as  averages,  it 
must  have  contemplated  deviations  from 
those  averages  in  an  actual 
performance. 

The  calendar-month  bubble 
provisions,  however,  allow  a  point 
source's  emission  rates,  on  any  given 
day  and  from  moment-to-moment,  to 


exceed  RACT  rules.  As  a  result,  concern 
arises  that  on  that  day.  total  actual 
emissions  from  the  point  source  may 
exceed  the  amount  that  would  result 
under  the  SIP  constraints  without  the 
bubble,  and  thus  may  exceed  the 
amounts  assumed  in  the  attainment 
demonstration  (even  granted  the 
variations  in  production  levels).  Such  an 
increase  in  emissions,  in  turn,  could 
jeopardize  attainment  and  RFP. 

This  concern  is  answered  by  several 
other  requirements  of  the  bubble 
provisions.  P'irsl.  because  sources 
granted  a  bubble  are  required  to  limit 
their  average  daily  emission  rates  over 
the  course  of  a  month  to  the  RACT 
rates,  a  source  that  exceeds  its  RACT 
emission  rate  on  one  day  must  reduce 
its  emission  rate  to  below  RACT  levels 
on  another  day  that  month  Accordingly, 
on  any  given  day,  one  bubble  source's 
higher-than-RACT  level  emissions  rale 
may  be  offset  by  another  bubble 
source's  lower-than-RACT  level  rate. 
Second,  the  daily  cap  imposes  a  limit  on 
maximum  daily  emissions  from  a 
particular  source  that,  as  now  calculated 
by  the  State,  is  95%  of  the  maximum 
upward  swing  of  daily  emissions  that 
was  implicitly  contemplted  for  that 
source  by  the  average  daily  production 
level  in  the  attainment  demonstration. 

For  these  reasons,  EPA  has  concluded 
that  the  probabilities  that  actual 
emissions  under  the  SIP  as  revised  by 
the  bubble  will  result  in  attainment  and 
RFP  are  probably  comparable  to  the 
probabilities  under  the  present  SIP  and 
attainment  demonstration. 

Further  support  that  the  bubble  will 
-  not  jeopardize  attainment  or  RFP  is 
found  in  Massachusetts'  commitment  to 
review  each  source's  actual  emissions 
after  one  year,  and  to  (i)  certify  that  the 
source's  emissions  do  not  interfere  with 
attainment  and  RFP,  and  (ii)  develop 
additional  control  measures  if  VOC 
emissions  from  all  sources  exceed  the 
total  amount  assumed  in  the  trttalnment 
demonstration. 

Finally,  the  number  and  contribution 
of  the  facilities  that  could  come  under 
calendar-month  bubbles  is  a  small 
fraction,  seven  percent,  of  the  total  VOC 
emissions  inventory. 

2.  Consistency  With  EPA  Policy  on 
Compliance  A  veraging 

The  O'Connor  Memorandum  contains 
numerous  additional  requirements  for 
calendar-month  averaging  proposals 
These  requirements,  and  the  extent  to 
which  the  Massachusetts  proposal 
complies  with  them,  are  as  follows: 

Requirement 

a.  Sources  requesting  a  longer  than  24- 
hour  averaging  time  period  must 


demonstrate  a  need  for  longer  than  a  24- 
hour  averaging  time  period. 

EPA  Response 

The  DEQE  requires  that  the  source 
must  submit  a  satisfactory 
demonstration  of  need  for  a  longer 
averaging  time  period.  Each  single 
source  SIP  revision  submitted  by  the 
State  will  contain  this  demonstration  of 
need,  and  EPA  will  review  it  to  ensure 
that  there  is  a  technological  need  for  a 
longer  averaging  time  period. 

Requirement 

b.  Real  emission  reductions  must  be 
achieved  that  are  consistent  with  the 
applicable  RACT  emission  limits  in  the 
SIP.  Where  the  emission  limits  cannot 
be  expressed  in  pounds  of  VOC  per  unit 
of  production,  an  emissions  Limit  in 
pounds  of  VOC  per  unit  time  can  be 
accepted  as  long  as  the  limit  reflects 
typical  production  rate  and  operating 
hours.  Additionally,  nonproduction  or 
equipment  downtime  cannot  be  allowed 
in  the  emission  limit  calculation. 

EPA  Response 

This  requirement  has  been  discussed 
above.  It  should  be  reiterated  that  the 
Massachussetts'  regulations  require  that 
the  total  of  the  emission  limits  in  the 
bubble  cannot  exceed  the  mathematical 
equivalent  of  the  total  of  the  existing 
VOC  emission  limits  in  the  SIP. 
Calculation  of  these  emission  limits 
must  also  be  done  on  a  solids-applied 
basis.  For  the  calendar  month  averaging 
time  bubbles,  an  additional  daily 
emission  limit,  the  daily  cap,  must  be 
met. 

Requirement 

c.  Averaging  periods  are  to  be  as  short 
as  practicable  and  no  longer  than  30 
days. 

EPA  Response 

Only  a  24-hour  or  calendar-month 
averaging  time  period  is  allowed. 

Requirement 

d.  A  demonstration  must  be  made  that 
the  use  of  a  longer  than  24-hour 
averaging  time  period  will  not 
jeopardize  either  the  NAAQS  for  ozone 
or  RFP  towards  the  attainment  of  the 
ozone  standard.  Meaningful  short  term 
emission  caps  are  desirable  to  ensure 
the  attainment  of  the  ozone  standard. 

EPA  Response 

This  requirement  has  been  discussed 
above. 

Requirement 

e.  The  O'Connor  Memorandum 
requires  that  the  information  listed 


below  be  included  m  each  longer  than 
24-houT  averaging  time  bubble. 

(1)  The  VOC  emission  limits  muirt  be 
in  an  enforceable  form  »rifh  appropriate 
compliance  dates. 

The  VOC  limits  specified  in  eech  plan 
appruval  will  be  calculated  to  be 
equivalent  to  those  already  approved  in 
the  SIP  with  compliance  dates  no  Tater 
than  December  31.  1986,  the  apprtrved 
final  compliance  date  in  the  SIP,  except 
where  extended  to  December  71, 1987 
(the  ozone  attainment  date)  through  a 
State  issued  corjsent  order.  The  consent 
order  will  not  have  effect  for  federal 
purposes  unless  consistent  with  EPA 
enforcement  related  polidea.  At  the  time 
that  EPA  reviews  each  individual 
bubble  submission  to  complete  the  final 
rulemakmg,  EPA  will  verify  that  the 
conditions  of  the  bubble  meet  ail 
applicable  EIPA  enforcement  related 
policies.  The  plan  approvals  will  specify 
both  RACT  emission  Itraitabona  to  be 
met  over  a  calendar-month  and  the  total 
of  VOC  emissions  allowed  per  day,  the 
daily  cap. 

|2)  A  description  of  the  afiected 
process  and  associated  historical 
production  and  operating  rates  must  be 
mciuded. 

The  bubble  applications  and  plan 
appro\al  letters  will  describe  the 
source's  processes  and  the  historical 
production  and  operating  rates  used  to 
calculate  the  daily  cap  calcuLatioo. 

(3)  A  description  of  the  control 
strategies  must  be  included. 

The  application  and  plan  approval 
letters  will  specify  which  processes  are 
being  controlled  and  how  reductions  are 
achieved.  Those  documents  will  also 
specify  which  processes  will  be  left 
uncontrolled. 

(4)  The  nature  of  the  enussion  control 
program  must  be  described. 

The  emission  control  program  will  be 
a  bubble  and  will  be  described  as  stated 
above. 

(5)  The  method  of  recordkeeping  and 
reporting  to  be  employed  must  be 
described 

The  March  6, 1985  submittal  from  the 
State  included  a  compliance  comparison 
sheet  which  will  be  used  by  the  source 
to  keep  daily  records  to  ensure  that  the 
daily  cap  is  not  exceeded.  Additionally, 
the  State  requires  that  each  source  must 
make  calendar-month  summary 
submittals  to  verify  the  calendar-month 
average. 

f.  The  Regulations  are  consistent  with 
the  O'Connor  policy  in  all  areas  except 
two,  as  follows:  (i)  The  SIP  submittal 
does  not  provide  sufficient 
dociimenfation  to  demonstrate  that  RFP 
will  be  maintained  in  the  case  of 
calendar-month  averaging-,  and  (ii)  the 
current  version  of  the  regulation  does 


not  prohibit  the  use  of  pre-1973 
reductions  as  emission  reduction  credfts 
in  bubble  apphcations.  Both  of  these 
issues  are  discussed  in  detail  below. 

(1)  RFP  Documentation — (a) 
Calendar-month  Bvbbles.  Appendix  B 
contains  a  daily  emissions  cap  which 
limits  emissions  on  every  single  day  to 
no  greater  than  1.9  times  the  average 
daily  emissions  that  would  occur  at 
R.ACT.  The  question  which  ifTust  be 
answered  is:  Does  the  cap,  computed  in 
this  manner,  allow  the  SIP  requirements 
fas  revised  by  the  bubble)  to  provide  for 
attainment  and  RFP  with  the  same 
probabiKty  as  the  SIP  in  its  present 
form? 

One  source  submitted  data  and  that 
data  indicates  that  a  cap  set  at  1.9  times 
RACT  may  be  appropriate  for  that 
source.  Since  the  1.9  multipHcation 
factor  was  calculated,  however,  it  has 
been  determined  that  the  one  source's 
data  contained  pre-197g  emission 
reduction  credits  ("ERCs").  In  addition, 
there  are  approximately  thirty 
Massachusetts  sources  that  will  use  the 
calendar-month  bubble.  EPA  is  not 
con.fident  that  data  from  one  source  is 
statistically  sufficient  to  conclude  that  a 
cap  set  at  a  multiplication  factor  of  1.9 
times  RACT  times  the  historical  average 
daily  emissions  will  ensure  that,  on  any 
given  day,  the  maximum  emissions  from 
a  source  under  the  bubble  will  be  95%  of 
the  maximum  amount  for  the  source 
implicitly  assumed  in  the  attainment 
demonstration. 

Therefore,  EPA  has  asked  the  State  to 
recalculate  the  multiplication  factor 
without  the  pre-1979  reductions  and 
with  more  that,  one  source's  data.  ElPA 
will  defer  final  action  on  this  proposal 
until  the  DEQE  submits  to  EPA  the 
revised  calculation  method  or 
confirmation  of  the  1.9  multiplication 
factors  calculation  method. 

In  addition,  the  DEQE  has  committed 
to  review  each  bubble  under  the  re\ised 
calculation  method  after  one  year  of 
continuous  opieration,  using  source- 
specific  data,  and  the  DEQE  must 
commit  to  use  that  calculation  method  in 
any  future  reviews  of  the  bubble.  If  the 
review  calculation  indicates  that  the 
multiplication  factor  should  be  less  than 
the  revised  factor,  the  daily  cap  wtII  be 
reduced  accordingly,  and  the  State  will 
submit  a  revised  plan  approval  to  EPA 
for  incorporation  into  the  SIP.  (This 
revised  plan  approval  will  be  handled 
by  EPA  under  the  direct  to  final 
procedure  because  the  revised  method 
of  determining  the  daily  cap  would 
previously  have  been  subject  to  public 
comment.)  The  State  must  take  this 
action  within  ninety  days  of  the  one 
year  anniversary  date  of  the  plan 
approval. 


The  new  daily  cap  must  be  submitted 
within  ninety  days  of  the  one  year 
anniversary  date  of  the  plan  approv^  or 
the  SIP  emission  limits  will  be  enforced 
on  a  line-by-Iine  basis.  That  adjusted 
daily  cap  must  then  be  incorporated  into 
a  revised  plan  approval  and  submitted 
to  EPA  for  incorporation  into  the  SIP. 
The  DEQE  will  notify  the  source  of  the 
above  requirements  through  conditions 
set  out  in  the  source's  Plan  Approval 
EPA  will  effectuate  all  of  the  above 
requirements  through  conditions  in 
rulemakings  on  the  DEQE's  original  Plan 
Approvals. 

Accordingly,  pnor  to  final  rulemakmg 
to  approve  these  regulations.  DEQE  is  to 
submit  revisions  to  Appendix  B  which 
do  the  foUowing: 

(i)  Add  a  requirement  for  calendar- 
month  reporting  and  recordkeeping  of 
gallons  of  solids  used  per  day: 

(ii)  Establish  the  calculation  method 
for  the  multiplication  factor  that  will  be 
used  to  reviev/  each  source  s  data  after 
one  year  of  continuous  operation,  and  a 
commitment  to  use  that  calculation 
method  in  any  future  reviews  of  the 
bubble, 

(lii)  Commit  to  adjust  the 
multiplication  factor  and  the  daily  cap. 
if  necessary  after  reviewing  data  from 
one  year  of  continuous  operation,  to 
ensure  that  the  cap  limits  the  emissions 
to  no  more  than  95%  of  what  would  be 
emitted  at  the  maximum  production 
level  contemplated  by  the  attainment 
demonstration,  and  submit  the  new 
daily  cap  to  EPA  within  ninety  daj-s  of 
the  one  year  anniversary  date  of  the 
plan  approval, 

(iv)  Commit  to  submit  the  adjusted 
multiplication  factor  and  daily^p  for 
each  individual  bubble  to  EPA  as  SIP 
revisions, 

(v)  Submit  an  interpretation  that 
generally,  only  th»  same  hazardous  air 
pollutants  listed  under  section  112  of  the 
Act  may  be  traded,  and  only  within  a 
single  plant  or  contiguous  plants,  and 

(vi)  Commit  that  emissions  cannot 
increase  for  pollutants  that  EPA  has 
proposed  to  regulate  under  section  112 
of  the  Act;  listed:  pubhshed  a  notice  of 
intent  to  list;  listed,  but  not  regulated 
due  to  limited  national  exposure;  and 
included  on  a  formal  Notice-of-lntent- 
Not-to-List  because  of  limited  national 
exposure  but  for  which  risk  is 
sufficiently  high  to  support  State 
regulations  (e.g.,  acrylonitrile).  This 
commitment  is  needed  to  prevent  an 
increase  in  emissions  of  any  of  these 
pollutants. 

Additionally,  EPA  is  proposing  to 
approve  the  criteria  set  forth  in  this 
regulation  for  calendar-month  bubble* 
on  a  trial  basis  for  one  year.  At  the  end 
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of  the  first  year  or  after  10-15  calendar- 
month  bubbles  have  been  approved  by 
DEQE.  EPA  will  do  an  extensive  audit  of 
those  sources  that  received  Plan 
Approvals  for  calendar-month  bubbles 
and  check  their  daily  and  calendar- 
month  records  to  determine  if  RFP  is 
being  maintained  in  each  of  the  three 
demonstration  areas  of  Massachusetts 
as  defined  in  the  1982  SIP.  If  after  the 
one  year  audit,  EPA  finds  that  all  of  the 
bubble  approvals  were  issued  according 
to  the  Appendix  B  criteria  and  that  RFP 
is  being  maintained  in  each 
demonstration  area,  EPA  will  publish  a 
notice  in  the  Federal  Register  extending 
approval  of  the  regulation 
unconditionally.  If  EPA  finds  that  RFP 
has  not  been  maintained,  EPA  will 
publish  a  notice  in  the  Federal  Register 
removing  our  approval  of  the  calendar- 
month  averaging  bubble  regulation. 

(b)  24-hour  Bubbles.  Bubbles  using  the 
24-hour  averaging  time  period  protect 
RFP  by  requiring  the  facility  to  achieve 
real  and  permanent  reductions 
equivalent  to  RACT.  The  24-hour 
averaging  time  period  is  consistent  with 
EPA's  interpretation  of  RACT  as  stated 
in  the  Decemb'er  8, 1900  Federal  Register 
notice  for  can  coating  operations.  45  FR 
80825. 

(2)  Pre- 1979  Reductions  Used  as 
ERCs.  EPA  policy  on  this  issue  is  very 
clear.  "Only  reductions  not  assumed  in 
the  area's  demonstration  of  reasonable 
further  progress  and  attainment  can  be 
considered  surplus."  47  FR  15077.  Any 
coating  that  was  reformulated  to  a 
water-based  or  low-solvent  coaling 
before  1979  and/or  controlled  by  an 
add-on  control  device  before  1979  would 
have  been  assumed  reductions  for 
Massachusetts'  attainment 
dijmonstration.  Therefore,  EPA  is 
proposing  to  approve  these  Regulations 
only  if  the  DEQE  commits  to  excluding 
the  use  of  the  pre-1979  water-based  or 
low-solvent  coatings  and  add-on  control 
reductions  in  all  bubbles. 

To  prepare  for  this  commitment,  the 
DEQE  and  the  Associated  Industries  of 
Massachusetts  have  informed  the 
thirteen  sources  identified  by  EPA  as 
using  pre-1979  reductions  as  ERCs  that 
the  use  of  pre-1979  reductions  as  ERCs 
is  not  allowed. 

D.  Proposed  Action 

For  the  reasons  described  here  and  in 
the  Technical  Support  Document,  EPA 
proposes  to  fully  approve  Appendix  B 
and  the  amendment  to  Regulation  310 
CMR  7.18(2)(b)  to  the  extent  that  they 
allow  and  restrict  the  issuance  of 
bubbles  on  the  basis  of  24-hour 
averaging,  except  with  respect  to  cross 
demonstration  area  multifacility  bubbles 
and  except  with  respect  to  the 


allowance  of  compliance  date 
extensions.  Under  such  an  approval, 
individual  24-hour  bubbles  would  not 
require  case-by-case  EPA  approval  in 
order  to  become  part  of  the  SIP  and 
displace  the  relevant  pre-existing 
emission  limitations. 

EPA  also  proposes  to  approve 
Appendix  B  and  the  amendment  to 
S  7.18(2)(b)  insofar  as  they  govern  the 
issuance  of  calendar-month  bubbles,  but 
only  for  the  purpose  of  rendering  those 
revisions  federally  enforceable  EPA 
proposes  not  to  approve  any  calendar- 
month  bubble  in  advance,  on  the 
grounds  that  the  criteria  in  Appendix  B 
are  not  sufficiently  mechanical  (i.e., 
replicable)  in  their  operation.  Thus,  each 
such  bubble  would  have  to  be  approved 
on  a  case-by-case  basis  upon  a  showing 
by  the  State  that  it  is  equivalent  to  the 
pre-existing  control  requirements  from 
the  standpoint  of  applying  RACT  to  the 
source  and  assuring  timely  attainment 
and  maintenance  of  RFP.  EPA,  however, 
views  the  showings  of  equivalence  that 
the  State  has  already  made  to  be 
substantially  adequate,  when  coupled 
with  the  additional  safeguards  it  has 
offered,  the  comparatively  small  number 
of  sources  involved,  and  the  additional 
showings  the  State  will  have  made  by 
the  time  EPA  takes  final  action  on  this 
proposal.  EPA,  therefore,  will  process 
individual  calendar-month  bubbles 
under  a  specialized  rulemaking 
procedure  reserved  for  noncontroversial 
SIP  revisions  which  it  refers  to  as  the 
direct  to  final  approach.* 

However,  EPA  will  process  cross 
demonstration  area  multi-facility 
bubbles  (both  24-hour  and  calendar- 
month)  as  single-source  SIP  revisions 
under  proposed  and  final  rulemaking. 

EPA  will  defer  final  action  on  this 
proposal  until  such  time  as  the  Senate 
satisfies  EPA's  requests  and  its  own 
commitments  as  described  below: 


'At  the  lime  that  EPA  reviews  each  bubble 
submission.  EPA  will  verify  that  the  conditions  of 
the  bubble  meet  all  applicable  EPA  enforcement 
related  policies.  Public  comments  submitted  to  the 
DEQE  dunng  the  Stale  public  comment  period 
conducted  for  each  bubble  plan  may  also  be 
submitted  to  EPA  to  the  ADDRESSES  stated  in  this 
Faderal  Re^sler  If  the  bubble  plan  approval  issued 
by  the  DEQE  after  the  State's  public  hearing  is 
significantly  different  from  the  plan  proposed  at  the 
Stale's  public  hearing,  EPA  may  initiate  a  new 
public  comment  penod.  EPA's  direct  final 
rulemaking  package  will  summarize  and  address  all 
the  public  comments  received  by  EPA.  The  action 
will  be  effective  sixty  days  from  the  date  of  the 
Faderai  Ragislar  notice  unless,  within  thirty  days  of 
such  date,  notice  is  received  thai  adverse  or  critical 
comments  will  be  aiibmitled.  If  such  notice  is 
received.  EPA  will  withdraw  the  action  before  its 
effective  dale  by  publishing  two  subsequent  notices. 
One  notice  will  withdraw  the  Hnal  action  and 
another  will  begin  a  new  rulemaking  by  announcing 
a  proposal  of  the  action  and  establishing  a  comment 
period.  These  plan  approvals  will  be  fully 
enforceable  by  tioth  the  Stale  and  EPA. 


1  Each  calendar-month  bubble  Plan 
Approval  letter  must  be  submitted  to 
EPA  for  the  direct  to  final  approval 
procedure  and  incorporation  into  the 
SIP. 

2.  Each  24-hour  bubble  plan  approval 
letter  based  under  Massachusetts 
approved  generic  bubble  regulations  310 
CMP  7.18(2)(b)  or  Appendix  B  must  be 
submitted  to  EPA.  However,  federal 
rulemaking  will  not  be  conducted  for 
these  generic  approvals. 

3.  The  DEQE  submits  a  reporting  and 
recordkeeping  requirement  for  the 
gallons  of  solids  used  per  day  by  each 
source.  This  information  must  be 
reported  monthly  by  the  source. 

4.  Before  EPA  takes  final  action,  the 
DEQE  establishes  a  calculation  method 
for  the  multiplication  factor  that  will  be 
used  to  review  each  source's  data  after 
one  year  of  continuous  operation. 
Additionally,  the  DEQE  must  commit  to      , 
use  that  calculation  method  for  any 
future  reviews  of  the  bubble.  \ 

5.  The  DEQE  must  review  each  \ 
source's  data  after  one  year  of 
continuous  operation  to  determine  if  the 
1.9  multiplication  factor  used  to 
determine  the  daily  cap  is  appropriate  or 

if  it  should  be  lowered  to  ensure  that  the 
maximum  daily  VOC  emissions  under 
the  bubble  are  no  more  than  95%  of  the 
amount  of  VOCs  that  would  be  emitted 
if  the  source  were  operating  at  historical 
maximum  production  levels,  with  RACT 
emission  rates.  If  a  lower  daily  cap  is 
required,  a  revised  plan  approval  must 
be  submitted  to  EPA  for  incorporation 
into  the  SIP.  The  new  daily  cap  must  be 
submitted  to  EPA  within  90  days  of  the 
one  year  anniversary  date  of  the  Plan 
Approval,  or  the  bubble  will 
automatically  terminate. 

6.  The  DEQE  must  commit  that 
emissions  can  not  increase  for 
pollutants  that  EPA  has  proposed  to 
regulate  under  section  112  of  the  CAA; 
listed  published  a  notice  of  intent  to  list; 
listed  but  not  regulated  due  to  limited 
national  exposure;  and  included  on  a 
formal  Notice-of-Intent-Not-to-Lisf 
became  of  limited  national  exposure  but 
for  which  risk  is  sufficiently  high  to 
support  State  regulations  (i.e.. 
acrylonitrile). 

7.  The  DEQE  must  commit  to  prohibit 
the  use  of  pre-1979  reductions  as        1  • 
emission  reduction  credits  in  any       ' 
bubble. 

8.  Bubbles  will  not  be  allowed  with 
reductions  generated  by  shifting  demand 
sources  [e.g..  dry  cleaners,  gas  stations, 
paint  shops). 

9.  All  sources  will  be  required  to  be  in 
compliance  no  later  than  the  attainment 
date  specified  in  the  SIP  (no  later  than 
Decembers!,  1987). 
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10.  Before  a  bubble  can  be 
implemented  for  a  non-CTC,  100  ton  per 
year  source,  the  [^X?E  must  have 
identified  and  received  EPA  approval  of 
RACT  for  that  source. 

11.  The  emissJofw  hmit  incorporated 
in  a  bubble  will  be  federally 
enforceable. 

12.  The  DEQE's  Regional  Air  Quality 
Section  Chief  has  the  authority  to  isswe 
a  conditional  Plan  Approval  for  a 
bubble. 

13.  The  DEQE  requu^s  EPA  approved 
test  methods  when  it  requires  testing  for 
determming  comphance. 

14.  The  bubble  is  available  to  VOC 
sources  with  production  lines  or 
processes  which  were  in  operation  by 
(and  not  after)  February  1978.  Processes 
or  production  lines  which  commenced 
operation  after  February  1979  as  well  as 
subject  to  NSPS,  BACT,  or  LAER  are  not 
eligible  for  bubbles  in  Massachusetts. 

15.  For  each  source  approved  to  use  a 
calendar-month  bubble.  \he  DEQE  will 
include  in  each  RFP  report  after  such 
approval  (and  each  subsequent 
attainment  demonstration)  the  aroourrt 
of  emissions  at  the  level  of  the  daily  cap 
as  the  average  daily  (typical  summer 
weekday)  emissions.  Ln  addition,  the 
DEQE  will  examine  e«K:h  such  source's 
annual  emissions  aod  certify  that  such 
emissions  do  not  interfere  with  RFP. 
Furthermore,  if  the  RFP  report  indicates 
that  the  total  VOC  emissions  from  all 
sources  exceed  the  total  amounts 
assumed  in  the  attainment 
demonstration.  Massachusetts  will 
promulgate  additional  control  measures, 
and  will  submit  them  to  EPA  as  SIP 
revisions.  These  measures  may  include 
revisions  to  the  bubbles. 

In  order  to  give  EPA  time  to  evaluate 
whether  RFP  will  be  maintained.  EPA  is 
proposing  to  approve  the  criteria  set 
forth  in  tht«  regulation  on  a  trial  basis 
for  one  year.  At  the  end  of  that  one  year, 
or  after  10-15  calendar-month  bubbles 
have  been  approved  by  DEQE.  EPA  wiH 
do  an  extensive  audit  of  those  sources 
that  received  Plan  Approvals  for 
calendar-month  bubbles  and  check  their 
daily  and  calendar-month  records  to 
determine  if  RFP  is  being  maintained  in 
each  of  the  three  demonstration  areas  as 
defined  in  the  1982  SIP.  If.  after  one 
year,  EPA  finds  that  all  of  the  bubble 
approvals  were  issued  according  to  the 
criteria  outlined  in  this  NPR  and  that 
RFP  IS  being  maintained  in  each 
demonstration  areas,  EPA  will  publish  a 
notice  in  the  Federal  Register  extending 
approval  of  the  regulation 
unconditionally  If  EPA  finds  that  RFP 
has  not  been  maintained.  EPA  will 
publish  a  notice  rn  the  Fedeni!  Refister 
removing  our  approval  of  the  calendar- 
month  averaging  bubWe  regulation. 


UnderS  U.S.C.  section  605(b],  I  certify 
that  this  SI?  revisions  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  (see 
46  FR  8709). 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

The  Administrator's  decision  to 
approve  of  disapprove  the  plan 
rp'visions  will  be  based  on  whether  tbey 
meet  the  requirements  of  sections 
110(aK2)(A)-(K)  and  110fa)(3)  of  the 
Clean  Air  Act,  as  amended,  and  EPA 
regulations  in  40  CFR  Part  51. 

List  of  SubjecU  in  40  CFR  Part  52 

Air  Pollutron  control,  Ozorre,  Sulfoj; 
oxides.  Nitrogen  dioxide.  Lead, 
Particulate  matter,  Carbon  monoxide. 
Hydrocarbons,  hitergovemmental 
relations,  and  Incorporation  by 
Reference. 

Authority:  42  U.S  C.  7401-7642. 

Dated:  September  8. 1986. 
Merill  S.  Hafaman. 

Acting  Region€il  Administrator,  Region  I. 
(FR  Doc.  87-11642  Filed  5-29-87;  8:45  am) 

BIUJNQ  CODE  11  M  ■ 


40  CFR  Part  228 
[OW-4-fRL-3aiO-9) 

Ocean  Dumping;  Proposed 
Cancenation  of  Site  Designations; 
Ponce  de  Leon  Inlet,  FL  et  ai. 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Proposed  rule. 

summary:  EPA  today  proposes  to  cancel 
the  designation  of  two  ocean  dumping 
sites  which  are  currently  designated  on 
an  interim  basis.  This  action  is  being 
taken  because  there  is  no  projected 
future  need  for  these  sites.  These  sites 
will  be  removed  from  the  list  of 
"Approved  Interim  and  Final  Ocean 
Dumping  Sites." 

date:  Comments  must  be  received  on  or 
before  July  1, 1987. 

ADDRESS:  Send  comments  to:  Ms.  Sally 
Turner.  Environmental  Protection 
Agency.  Water  Management  Division, 
Marine  and  Elstuarine  Branch,  Marine 
Protection  Section,  Region  IV.  345 
Courtland  Street,  Atlanta,  Georgia 
30365. 

FOR  FURTHER  INF0RMAT10W  COMTACT: 
Ms  Sally  Turner,  404/347-2126. 
SUPPLCMEIfTART  INFORMATTOW:  EP.^ 

published  revised  Ocean  Dumping 
Regulations  and  Criteria  in  the  Federal 
Register  on  January  11, 1977  (42  FR  2482 


et  seq).  Section  228.12  contains  a  list  of 
"Approved  Interim  and  Final  Ocean 
Dumping  Sites." 

This  list  was  amended  on  December  9^ 
1980,  (45  FR  61042  et  seq.)  to  extend  the 
interim  designation  of  some  ocean 
dumping  sites  and  cancel  the 
designation  of  six  industrial  sites  and 
one  dredged  material  site.  At  that  time 
EPA  stated  its  intention  to  identify 
additional  ocean  dumping  sites  for 
which  there  is  no  projected  future  need. 

Two  such  sites  have  now  been 
identified,  and  EPA  proposes  to  cancel 
the  interim  designation  of  these  sites 
based  upon  recommendations  from  the 
Corps  of  Engineers. 

The  purpose  of  this  notice  is  to 
provide  the  public  an  opportunity  to 
comment  on  the  proposed  cancellation 
of  two  interim  designated  ocean 
dumping  sites  for  the  disposal  of 
dredged  material  These  sites  with  their 
identifying  coordinates  are  listed  below: 

1.  Ponce  de  Leon  Inlet.  FL; 
29°0605"N.,  80'55  50"W. 
29°06'10"N..  80^55  40'W. 
29'0534"N..  80'5510  W. 
29°05'28"N.,  80'5520"W. 

2.  St.  Augustine  Harbor,  FL: 
29°51'33"N.,  81°15'24"W. 

29°5T3r'N..  ei'is-oo^w. 

29°50'33 'N.,  sriSOO'W. 

29°50'33"N..  81'15'24"W. 

The  cancellation  of  these  two  sites  as 
EPA  Interim  Approved  Ocean  Dumping 
Sites  is  being  published  as  a  proposed 
rulemaking.  Interested  persons  may 
participate  in  this  proposed  rulemaking 
by  submitting  written  comments  within 
30  days  of  the  date  of  this  publication  to 
the  address  given  above. 

Under  the  Regulatory  Flexibibty  Act, 
EPA  is  required  to  perform  a  Regulatory 
Flexibility  Analysis  for  all  rules  which 
may  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
Under  Executive  Order  12291,  EPA  must 
judge  whether  a  regulation  is  "major" 
and  therefore  subject  to  the  retjuirement 
of  a  Regulatory  Impact  Analysis. 

EPA  has  determined  that  this  proposal 
will  not  have  a  significant  impact  on 
small  entities.  No  small  entities  are 
using  or,  as  far  as  EPA  is  aware,  are 
planning  to  use  these  sites  in  the  near 
future.  Furthermore,  the  cancellation  of 
these  site  designations  vmII  have  no 
effect  on  the  economy  or  cause  any  of 
the  other  effects  which  would  result  in 
its  being  classified  as  a  "major"  action. 
Consequently,  this  proposal  does  not 
necessitate  the  preparation  of  a 
Regulatory  Flexibibty  Analysis  or 
Regulatory  Impact  Analysis. 

This  proposed  rule  does  rwt  contain 
any  information  collection  requirements 
subject  to  Office  of  Management  and 
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Budget  review  under  the  Paperwork 
Reduction  Act  of  1980.  44  U.S.C.  et  8eq. 

Dnti'ii   May  14,  1987, 
lack  E.  Ravan, 
Regional  Administrator.  , 

PART  228— {AMENDED! 

In  consideration  of  the  foregoing,  Part 
228  of  Title  40  is  proposed  to  be 
amended  as  set  forth  below. 

1.  The  authority  citation  for  Pari  228 
continues  to  read  as  follows: 

§228.12     [Amended) 

2.  It  is  proposed  to  amend 

§  228.12(a)(3)  by  removing  from  the  list 
of  dredged  material  sites  the  following 
two  ocean  dumping  sites: 
Ponce  de  Leon  Inlet,  FL: 

29°06'05"N.,  80°55'50"W. 

29°06'10"N..  eCSS^O'W. 
*  29'05'34"N..  80°55'10"W. 

29°05'28"N.,  80''55'20"W. 
St.  Augustine  Harbor,  FL 

29°51'33"N..  81°15'24"W. 

29°51'33"N..  81°15'00"W.  ^  - 

29°50'33"N.,  81*15'00"W. 

29''50'33"N..  81°15'24"W. 
\FR  Dor  87-12370  Filed  S-29-87;  8:45  am] 
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FEDERAL  MARITIME  COMMISSION 

46  CFR  Parts  558,  559,  560.  561,  562, 
564,  566,  569 

IDocket  No.  87-91 

Fillnft  of  Agreements  by  Common 
Carriers  and  Other  Persons  Subject  to 
ttie  Shipping  Act,  1916 

agency:  Federal  Maritime  Commission. 
action:  Availability  of  finding  of  no 
significant  impact. 

summary:  The  Commission  has 
Lompleted  an  environmental  assessment 
of  a  proposed  rule  in  Docket  No.  87-9 
(May  4, 1987.  52  FR  16282)  and  found 
that  its  resolution  of  this  proceeding  will 
not  have  a  significant  impact  on  the 
quality  of  the  human  environment. 
DATE:  Petitions  for  review  are  due  June 
n  1187. 

ADDRESS:  Petitions  for  review  (Original 
and  15  copies)  to:  Joseph  C.  Polking. 
Secretary,  Federal  Maritime 
Commission,  1100  L  Street  NW.. 
WHshinRton.  DC  20573. 

FOR  FURTHER  INFORMATION  CONTACT*. 

Edward  R.  Meyer,  Office  of  Special 
Studies,  1100  L  Street  NW..  Washington, 
DC  20573,  (202)  523-5835. 
SUPPlfMENTARY  INFORMATION:  Upon 
completion  of  an  environmental 
assessment,  the  Federal  Maritime 


Commission's  Office  of  Special  Studies 
has  determined  that  the  Commission's 
proposed  rule  in  Docket  No.  87-fl  will 
not  constitute  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment  within  the  meaning 
of  the  National  Environmental  Policy 
Act  of  1989,  42  U.S.C.  4321  et  seq.,  and 
that  preparation  of  an  environmental 
impact  statement  is  not  required. 

In  Docket  87-9  the  Commission 
proposes  to  amend  its  rules  governing 
the  filing  of  agreements  by  common 
carriers  and  other  persons  subject  to  the 
Shipping  Act,  1916.  The  purpose  of  the 
rules  changes  is  to  amend  46  CFR  Part 
560  to  incorporate  all  other  Parts 
pertaining  to  the  filing  of  agreements  in 
the  domestic  offshore  trades. 

This  Finding  of  No  Significant  Impact 
(FONSI)  will  become  final  within  10 
days  of  publication  of  this  notice  in  the 
Federal  Register  unless  a  petition  for 
review  is  filed  pursuant  to  46  CFR  504.6 
(b). 

The  FONSI  and  related  environmental 
assessment  are  available  for  inspection 
on  request  from  the  Office  of  the 
Secretary,  Room  11101,  Federal 
Maritime  Commission,  Washington,  DC 
20573,  telephone  (202)  52^-5725. 

By  the  Commission. 
loaeph  C  Polking, 
Secretary. 

[VR  Doc.  87-12398  Filed  5-29-87;  8:45  am) 
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46  CFR  Part  586 

IDocket  No.  87-61 

Actions  To  Adjust  or  Meet  Conditions 
Unfavorable  to  Shipping  In  the  United 
States/Peru  Trade 

AGENCY:  Federal  Maritime  Commission. 
action:  Availability  of  finding  of  no 
significant  impact. 

SUMMARY:  The  Commission  has 
completed  an  environmental  assessment 
of  a  proposed  rule  in  Docket  No.  87-6 
and  found  that  its  resolution  of  this 
proceeding  will  not  have  a  significant 
impact  on  the  quality  of  the  human 
environment. 

DATE:  Petitions  for  review  are  due  June 
11.  1987. 

ADDRESS:  Petitions  for  review  (Original 
and  15  copies)  to:  Joseph  C.  Polking, 
Secretary,  Federal  Maritime 
Commission,  1100  L  Street,  NW., 
Washington,  DC  20573. 

FOR  FURTHER  INFORMATION  CONTACT. 

Edward  R.  Meyer,  Office  of  Special 
Studies,  1100  L  Street.  NW..  Washington, 
DC  20573. 


SUPPUEMENTARY  INFORMATION:  Upon 

completion  of  an  environmental 
assessment,  the  Federal  Maritime 
Commission's  Office  of  Special  Studies 
has  determined  that  the  Commisison's 
proposed  rule  in  Docket  No.  87-fi  will 
not  constitute  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment  within  the  meaning 
of  the  National  Environmental  Policy 
Act  of  1969.  42  use.  4321  et  seq..  and 
that  preparation  of  an  environmental 
impact  statement  is  not  required. 

In  Docket  No.  87-6  the  Commission,  in 
response  to  apparent  unfavorable 
conditions  in  the  foreign  oceanbome 
trade  between  the  United  States  and 
Peru,  proposes  rules  suspending  the 
tariffs  of  Peruvian-flag  carriers  in  that 
trade  unless  certification  is  received 
ensuring  that  these  conditions  no  longer 
exist.  The  effect  of  the  rule,  if  publislic 
as  final,  would  be  to  adjust  or  meet  ^ 
unfavorable  conditions  by  imposing 
burdens  on  Peruvian-flag  carriers  which 
approximate  those  imposed  on  non- 
Peruvian-flag  carriers  by  Peruvian  laws 
and  regulations. 

This  Finding  of  No  Significant  Impact 
(FONSI)  will  become  final  within  10 
days  of  publication  of  this  notice  in  the 
Federal  Register  unless  a  petition  for 
review  is  filed  pursuant  to  46  CFR 
504.6(b). 

The  FONSI  and  related  environmental 
assessment  are  available  for  inspection 
on  request  from  the  Office  of  the 
Secretary.  Room  11101.  Federal 
Maritime  Commisison,  Washington,  DC 
20573,  telephone  (202)  523-5725.  By  the 
Commission. 
loaepb  C  Polking, 
Secretary. 
[FR  Doc  87-12397  Filed  5-2&-87:  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No  87-121  FCC-152J 

Broadcast  Services;  Short-Spaced  FM 
Station  Assignments  by  Use  of 
Directional  Antennas 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice  of  Inquiry. 

SUMMARY:  This  action  initiates  an 
investigation  into  the  possibility  of 
authorizing  shortrspaced  FM  station 
assignments  by  using  directional 
antennas.  FM  directional  antennas  have 
been  successfully  used  for  some  years, 
and  their  use  in  short-spaced  situations 


may  offer  to  some  licensees  the 
opportunity  to  expand  or  enhance  their 
coverage.  The  action  is  needed  to 
resolve  some  issues  before  such 
authorizations  can  be  propoaed. 
DATES:  Comments  are  due  on  or  before 
July  17.  19B7,  and  reply  conunents  on  or 
before  Augiwt  3,  1967. 

ADDRESS:  Federal  Communications 
(Commission,  Washinj?ton.  IXl  20554. 
FOR  FUtTTHER  INFORWATIOM  CONTACT: 

Bernard  Gorden,  Mass  Media  Bureau, 
(202)  632-9660. 

SUPPLEMENTARY  INFORMATION:  This  iS  a 
summary  of  Commission's  Notice  of 
Inquiry  adopted  April  27.  1987.  released 
May  26.  1987.  The  ftjll  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Rootn  2301. 1919  M  Street  NW., 
Washington.  DC  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commisson's  copy  contractors. 
International  Transcription  Services. 
(202)  8S7-380a  2100  M  Street  NW..  Suite 
140.  Washington,  L«:  20087. 

Summary  of  Notice  of  Inquiry 

1.  This  action  initiates  an  inquiry  into 
the  use  of  directional  antenna  systems 
for  the  express  purposes  of  permitting 
short-spaced  transmitter  sites  of 
commercial  FM  broadcast  station 
assignments. 

2.  Interference  among  commercial  FM 
Stations  on  channels  221  to  300  is 
currently  controlled  by  requiring  that 
adjacent  and  co-channel  stations  be 
geographically  separated  by  certain 
minimum  distances.  Two  conditions  are 
assumed  in  determining  these  distances: 
(1)  That  all  stations  are  operating  at  the 
maximum  power  and  antenna  height 
permitted  for  their  class;  and  (2)  that 
transmitting  antennas  are  omni- 
directional (i.e.,  they  radiate  equally 
well  in  all  horizontal  directions). 

3.  For  the  most  part,  the  Commission 
does  not  account  for  directional  antenna 
characteristics  in  spacing  FM  allotments 
or  assignments.  However,  directional 
antenna  use  may  be  brnefiral  m  some 
instances  and  so  is  authonzed  on 
ocassion. 

4.  Nevertheless,  there  are  some  issues 
which  must  be  discussed  before  the  use 
of  directional  antenna  characteristics  is 
routinely  considered  in  permitting  short- 
spaced  facilities  For  example,  precisely 
how  should  the  Commission  account  for 
antenna  characteristics?  There  are  also 
issues  related  to  antenna  design, 
antenna  height,  and  protection  of 
existing  stations  which  must  be 
resolved.  Finally,  the  Commission  is 
concerned  about  the  administrative 
effects  of  such  rule  changes  on  the 


processing  procedures.  The  debate 
initiated  by  this  should  establish  a  basis 
for  resolving  these  matters. 

Comment  Informatioa 

Pursuant  to  applicable  procedures  set 
forth  in  §§  1.415  and  1.419  of  the 
Commission's  Rules,  47  CFR  1.415  and 
1.419,  interested  parties  may  file 
comments  on  or  before  July  17,  1987,  and 
reply  comments  on  or  before  August  3, 
1987.  All  relevant  and  timely  comment 
will  be  considered  by  the  Commission 
before  final  action  is  taken  in  this 
proceeding. 

Authority 

Authority  for  issnance  of  this  Notice 
is  contained  in  sections  4  and  303  of  the 
Communications  Act  of  1934,  as 
amended. 

Supplementary  InTormation: 
Usl  of  SubjecU  in  47  CFR  Part  73 

Radio  broadcasting.        ^^ 
Federal  Communications  Commission. 
William  f.  Tricarico, 
Secretary. 
IFR  Doc.  87-12378  Filed  5-29-87;  8:45  am] 
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47  CFR  Part  73 

(MM  Docket  No.  87-131;  FCC  87-1551 

Radio  Broadcasting  Services; 
Unllmlted-Tkme  Operation  by  Existing 
AM  Daytime-Onty  Radio  Broadcast 
Stations;  Discontinuance  of 
Authorization  of  Additional  Daytime- 
Only  Stations;  and  Minimum  Power  of 
Class  III  Stations 

agency:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  On  its  own  motion  the  FCC 
has  initiated  this  action  inviting 
comments  on  a  propiosal  to  amend  the 
Commission's  Rules  (1)  to  penrut 
unlimited-tune  operations  for  existing 
daytime-only  AM  radio  broadcast 
stations  on  (he  U.S.  domeshc  clear  and 
regional  channels;  (2)  to  discontinue  the 
authorization  of  new  daytime-only 
stations;  and  (3)  to  reduce  the  minimum 
power  of  Class  III  AM  radio  broadcast 
stations. 

DATES:  Comments  must  be  filed  on  or 
before  )uly  17,  1987.  and  reply  comments 
on  or  before  August  3,  1987. 

ADDRESS:  Federal  Communications 
Commission,  Washington,  DC  20554. 

FOIt  FUirrHEPt  IMFOHMATION  CONTACT: 

Louis  C.  Stephens,  Policy  and  Rules 
Division,  Mass  Media  Bureau,  (202)  254- 
3394. 


SUPPLEMENTARY  INFORMATION:  This  is  3 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Makwg  in  MM  Docket 
No.  87-131.  adopted  April  29. 1987.  and 
released  May  26, 1987. 

The  full  text  of  this  Commission 
action  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (Room  230). 
1919  M  Street  NW.,  Washington,  DC 
The  complete  next  of  this  Notice  of 
Proposed  Rule  Making  may  also  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Services,  (202)  857-3800,  2100  M  St., 
NW.,  Suite  140,  Washington,  DC  20037. 

Summary  of  Notice  of  Proposed  Rule 
Making 

1.  Having  previously  opened  the  way 
for  unlimited-time  operation  for  most 
daytime-only  AM  radio  broadcast 
stations  operating  on  the  14  foreign  dear 
channels,  the  FCC  proposes  to  take 
similar  action  for  those  assigned  to  the 
U.S.  clear  and  regional  AM  channels. 
Accordingly,  the  Commission  proposes 
rule  amendments  under  which  it  would 
calculate  and  inform  the  pertinent 
daytime-only  stations  of  the  powers, 
within  a  range  of  .001  kW  (1  watt)  to  0,5 
kW,  that  they  may  use  for  broadcasting 
during  nighttime  hours  with  the  antenna 
systems  they  are  licensed  to  start  using 
at  sunrise.  The  authonzed  power  would 
be  reduced  as  necessary  in  order  to 
provide  full  interference  protection  to 
foreign  and  domestic  stations.  All  but 
about  200  to  300  daytime-onJy  stations 
on  the  U.S.  clear  and  regional  charmels 
are  expected  to  be  able  to  meet  the 
interference  protection  requirement. 

2.  Daytime-only  stations  authorized  to 
operate  during  nighttime  hours  with 
power  sufficient  to  enable  them  to 
provide  a  field  strength  of  at  least  141 
mV/m  at  1  kilometer  from  their 
transmitters  would  be  reclassified  as 
Class  II-B  and  Class  II-C  on  clear 
channels,  and  as  unlimited-time  Class  III 
stations  on  regional  channels.  The 
others  would  be  classified  as  Class  II-S 
or  Class  III-S, 

3.  None  of  the  stations  permitted  to 
opierate  during  nighttime  hours  would  be 
required  to  provide  interference 
protection  to  each  other.  They  would, 
however,  be  required  to  protect:  (1) 
Foreign  stations,  (2)  existing  unlimited- 
time  stations,  and  (3)  new  and  changed 
unlimited-time  stations  for  which 
construction  permits  had  been  issued  or 
applications  tendered  no  later  than  the 
day  the  proposed  rule  changes  enter  into 
effect.  The  reclassified  stations  could 
apply,  under  regular  procedures,  for 
nighttime  power  increases,  up  to  the 
maximum  generally  permitted  for  the 
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class  of  channel  occupied,  consistent 
with  requisite  protection  against 
interference  to  other  stations. 

4.  Stations  reclassified  as  Class  II-S 
or  III-S  would  not  be  required  to  provide 
the  generally  required  minimum  signal 
to  their  principal  cities  nighttime,  nor 
would  they  be  required  to  meet  the 
requirement  generally  applicable  to 
stations  that  regularly  operate  during 
nighttime  hours,  that  they  broadcast  at 
least  4  hours  between  8  p.m.  and 
midnight.  Stations  reclassiHed  as  Class 
Il-B,  11-C  or  III  would  be  required  to 
meet  the  latter  requirement,  but,  so  long 
as  their  nighttime  powers  were  limited 
to  those  initially  authorized  by  the 
Commission,  they  would  be  exempted 
from  the  minimum  city  signal 
requirement. 

5.  It  is  proposed,  also,  to  reduce  the 
minimum  power  of  stations  on  regional 
channels  from  0.5  kW  to  0.25  kW.  The 
few  Class  IV  stations  assigned  to 
regional  channels  that  already, 
exceptionally  operate  at  0.25  kW 
without  interference  protection,  will 
then  be  reclassified  as  Class  III  stations, 
thereafter  entitled  to  protection. 

6.  Finally,  it  is  proposed  to  discontinue 
the  assignment  of  additional  daytime- 
only  AM  stations. 

Comments 

7.  Pursuant  to  applicable  procedures 
set  forth  in  §§  1.415  and  1.419  of  the 
Commission's  Rules,  47  CFR  1.415  and 
1.419.  interested  parties  may  file 
comments  on  or  before  July  17. 1987,  and 
reply  comments  on  or  before  August  3, 
1987.  All  relevant  and  timely  comments 
will  be  considered  by  the  Commission 
before  final  action  is  taken  in  this 
proceeding. 

Noarestricted  Rule  Making 

8.  This  is  a  non-restricted  notice  and 
comment  rule  making  proceeding.  See 
§  1.1231  of  the  Commission's  Rules.  47 
CP"R  1.1231,  for  rule  governing 
permissible  ex  parte  contacts. 

Initial  Regulatory  Flexibility  Analysis 

9.  With  reference  to  the  Regulatory 
Flexibility  Act  of  1980,  5  U.S.C.  603,  the 
proposed  rule  will,  if  promulgated,  have 
a  beneficial  impact  on  small  daytime- 
only  AM  stations  that  will  be  enabled, 
through  more  extended  hours  of 
operation,  to  provide  enhanced  services 
to  the  public,  and  thereby  compete  more 
effectively  with  existing  unlimited-time 
AM  and  FM  stations.  Public  comment  is 
requested  on  the  initial  regulatory 
flexibility  analysis  set  out  in  full  in  the 
Commission's  complete  Notice  of 
Proposed  Rule  Making. 

10.  The  Secretary  of  the  Commission 
is  directed  to  send  a  copy  of  the  Notice 


of  Proposed  Rule  Making  in  this 
proceeding  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  in  accordance  with 
section  603(a)  of  the  Regulatory 
Flexibility  Act.  Pub.  L.  96-354,  94  Stat. 
1164,  U.S.C.  601  etseq.  (1980). 

Paperwork  Reduction  Act  Statement 

11.  The  proposed  rule  changes  have 
been  analyzed  with  respect  to  the 
Paperwork  Reduction  Act  of  1980  and 
found  to  contain  no  new  or  modified 
form,  information,  collection  and/or 
record  keeping,  labeling,  disclosure,  or 
record  retention  requirements:  and  will 
not  increase  or  decrease  burden  hours 
imposed  on  the  public. 

12.  Authority  for  the  rule  changes  on 
which  comments  are  invited  is 
contained  in  sections  4(i),  303,  and  307 
of  the  Communications  Act  of  1934.  as 
amended,  47  U.S.C.  154(i),  303,  and  307. 

List  of  Subjects  in  47  CFR  Pari  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
WiUiam  ).  Tricarico, 
Secretary. 

[FR  Doc.  87-12377  Filed  S-29-87;  8:45  am) 
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47  CFR  Part  73 

1  MM  Docket  No.  87-68;  FCC  87-104] 

Television,  AM  Radio,  FM  Radio; 
Policies  Regarding  Detrimental  Effects 
of  Proposed  New  Broadcasting 
Stations  on  Existing  Stations 

agency:  Federal  Communications 

Commission. 

action:  Notice  of  inquiry. 

summary:  This  Notice  of  Inquiry  is 
looking  towards  the  abolishment  of  two 
policies  that  address  the  issue  of 
economic  injury  to  existing  broadcast 
stations.  These  policies  are  known  as 
the  Carroll  doctrine  and  the  UHF  impact 
policy.  Our  experience  in  administering 
these  policies  and  the  growth  and 
development  of  the  electronic  media 
over  the  past  three  decades  call  into 
question  whether  these  policies  continue 
to  promote  the  public  interest. 
dates:  Comments  due  July  17,  1987; 
replies  due  August  3, 1987. 

ADDRESS:  Federal  Communications 

C:Mni!iissi(in.  Washington.  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 

Judith  Herman,  Mass  Media  Bureau, 

(202)  632-6302. 

SUPPL£MENTARV  INFORMATION:  This  iS  8 

summary  of  the  Commission  s  Notice  of 
Inquiry  in  MM  Docket  No.  87-68, 
adopted  March  26, 1987,  and  released 


May  26,  1987.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCX.  Dockets 
Branch  (Room  230].  1919  M  Street. 
Northwest.  Washington.  13C.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor,  International 
Transcription  Service,  (202)  8.s:--.3flOO, 
2100  M  Street,  Northwest,  Suite  140, 
Washington,  DC  20037. 

Summary  of  the  Notice  of  Inquiry 

1.  In  the  Notice  of  Inquiry,  the 
Commission  proposes  to  abolish  two 
policies  that  address  the  issue  of 
economic  injury  to  existing  broadcast 
stations.  These  policies  are  known  as 
the  Carroll  doctrine  and  the  UHF  impact 
policy.  The  Carroll  doctrine  was 
established  by  judicial  decision  in  1958. 
The  doctrine  requires  that  when  an 
existing  licensee  offers  proof  of 
detrimental  economic  effect  from  a 
proposed  new  broadcasting  station  that 
is  likely  to  result  in  net  loss  of  service  to 
the  public  the  Commission  must 
consider  such  proof  and,  if  it  is 
substantial,  conduct  a  hearing  and  make 
findings  on  the  issue.  To  date,  the 
Commission  has  never  denied  an 
application  for  a  new  broadcast  license 
based  on  the  Carroll  doctrine. 

2.  Under  the  UHF  impact  policy, 
applications  to  initiate  or  improve  VHF 
service  may  be  considered  contrary  to 
the  public  interest  if  the  proposals 
threaten  adverse  economic  impact  on 
UHF  stations.  The  Commission 
established  the  UHF  impact  policy  in 
1960  to  afford  UHF  stations  an 
opportunity  to  develop  in  the 
marketplace  at  a  time  when  the 
development  of  the  UHF  service  was  in 
its  infancy.  In  light  of  the  advances 
made  in  the  UHF  service  in  the  ensuing 
years,  the  Commission  modified  the 
policy  to  allow  greater  flexibility  to 
improve  VHF  service. 

3.  The  Commission  has  examined 
claims  of  economic  injury  to  existing 
broadcast  stations  detrimental  to  the 
public  interest  under  the  Carroll 
doctrine  and  the  UHF  impact  policy  for 
almost  thirty  years.  Our  experience  in 
administering  these  policies  and  the 
growth  and  development  of  the 
electronic  media  over  the  past  three 
decades  call  into  question  whether  these 
policies  continue  to  promote  the  public 
interest. 

4.  This  is  a  non-restricted  notice  and 
comment  rule  making  proceeding.  See 
\  1.1231  of  the  Commission's  Rules.  47 
CFR  1.1231,  for  rules  governing 
permissible  ex  parte  contacts. 


5.  Pursuant  to  the  Regulatory 
Flexibility  Act  of  1980,  5  U.S.C.  603.  this 
proceeding  proposes  to  abolish  the 
Carroll  doctnne  and  the  UHF  impact 
policy.  The  time  and  costs  involved  in 
authorizing  new  or  improved  radio  and 
television  service  will  be  reduced. 
Public  comment  is  requested  on  the 
initial  regulatory  flexibility  analysis  set 
out  in  full  in  the  Commission's  complete 
decision. 

6.  The  proposal  contained  herein  has 
been  analyzed  with  respect  to  the 
Paperwork  Reduction  Act  of  1980  and 
found  to  impose  no  information 
collection  requirement  on  the  public. 

7.  Pursuant  to  applicable  procedures 
set  forth  in  §§  1  415  and  1.419  of  the 
Commission's  rules,  47  CFR  1.415  and 
1.419,  interested  partes  may  file 
comments  on  or  before  July  17,  1987.  and 
reply  comments  on  or  before  August  3. 
1987.  All  relevant  and  timely  comments 
will  be  considered  by  the  Commission 
before  final  action  is  taken  in  this 
proceeding. 


List  of  Subjects  in  47  CFR  Part  73 

Television,  AM  Radio,  FM  Radio. 
Federal  Communications  Commission. 
W'tlUam  ).  Tricarico, 
Secretary. 
[FR  Doc.  87-12376  Filed  S-29-87;  8:46  am] 

BILUNG  COOC  6712-0>-t« 

DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  23 

Foreign  Proposals  To  Amend 
Appendices  to  the  Convention  on 
International  Trade  In  Endangered 
Species  of  Wild  Faurta  and  Flora; 
Correction 

agency:  Fish  and  Wildlife  Service, 

Intenor. 

action:  Notice  of  correction  of  proposed 

amendments  to  appendices. 


1      ., 


summary:  The  Convention  on 
International  Trade  in  Endangered 
Species  of  Wild  Fauna  and  Flora 
(CITES)  regulates  international  trade  In 
certain  animals  and  plants.  This  notice 
corrects  the  Federal  Register  notice  of 
May  22,  1987  (52  FR  19455)  for  two 
species:  a  bird  and  a  snail.  The  French 
proposal  on  the  Scarlet  ibis  [Eudocimus 
ruber]  is  to  add  this  species  to  Appendix 
I,  while  only  the  Suriname  proposal  is  to 
add  it  to  Appendix  11  (p.  19457).  One  of 
the  Cuatro  Cienegas  snails  is  Coahuilix 
hubbsi,  not  C.  'milleri"  (p.  19459).  These 
corrections  do  not  change  the  tentative 
negotiating  positions  presented  for  these 
species  in  the  original  notice. 

Dated:  May  28, 1987. 
Sam  Marler, 

Acting  Deputy  Director,  U.S.  Fish  and 
Wildlife  Service. 
[FR  Doc.  87-12511  Filed  5-29-87;  8:45  am) 

BtLLIMG  COOC  «31«-S6-M 
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Notices 


Federal    Re^tter 
Vol  SZ.  Na.  MO 

MoiMlay.  |mw  1.  tOV 


This   section  of   O^e  FEDERAL   REGISTER 
contains   documents   other   than   rules   of 
proposed   rules   that   are   applicable   to   Tt>e 
put*c     ^M)ces   o*    heanogs    and 
«r»/eshqat(ons.    comrwtiee   rneelinqs.    aqftncy 
KteicxsKxn   and   rulings.   delagatKxis  o' 
authcvily.    filing    of   petitions   ar«d 
appiicatjom   and   ayency   staleflnu'Hs   at 
orgaruzation   and   tunctiors   we   examples 
of   documents   appeanng   m   this   section 

DEPARTMEKfT  OF  AGRICULTURE 
Renewal;  Citizens"  Advisory 
Committee  on  Equal  Opportunity, 
Office  of  Advocacy  and  Enterprise 

Notice  is  hereby  given  tha^  the 
Secretary  of  Aginculture  has  renewed 
the  Citizens'  Advisory  Committee  on 
Equal  Opportunity. 

The  puiT)ose  of  the  Committee  is  to 
strengthen  the  Department's  efforts  in 
the  area  of  Civil  Rights.  The  Committee 
will  advise  the  Secretai7  and  other 
Officials  of  the  Department  on  all 
aspects  of  the  Department's  policies, 
practices,  and  procedures  which 
promote  equal  opportunity. 

The  renewal  of  this  Committee  is  in 
the  public  interest  in  connection  with 
the  performance  of  duties  and 
responsibilities  of  the  Department. 
May  26,  1987. 

Charies  L.  Grizzle. 

Dfipuly  Assitant  Secretary  for 

Administration. 

|FR  Doc.  87-12418  Filed  5-29-87;  8:45  am] 

BnjJNQ  COOC  »410-M-«I 


Federal  Grain  Inspection  Service    \ 

Designation  Applicants  in  thie 
Geographic  Area  Currently  Assigned 
to  the  State  of  Oregon  and  Southern 
Illinois  Agency  (IL);  Request  (or 
Comments 

AGENCY:  Federal  Grain  Inspection 
S.Tvice  (Service),  USDA. 
action:  Notice. 

summary:  This  notice  requests 
comments  from  interested  parties  on  the 
applicants  for  official  agency 
designation  in  the  geographic  area 
currently  assigned  to  Oregon 
Department  of  Agriculture  (Oregon)  and 
Southern  Illinois  Grain  Inspection 
Service,  Inc.  (Southern  Illinois).' 
date:  Comments  to  be  postmarked  on  or 
h.fnre  |iily  16.  1987. 

ADDRESS:  Comments  must  be  submitted 
in  writing  to  Lewis  Lebakken.  |r.. 
information  Resources  Staff,  FGlSt-. 


USDA,  Room  1861  South  Bakhax.  1400 

Independence  Avciui*  SVV., 
Washington.  DC  20250. 

Tehmail  users  may  respond  to 
[IRSTAFF/FGlS/USLIAj  teiemail. 

Telex  users  may  respond  as  follows: 
TO:  Lewis  Lebakken 
TLX:  7607351.  ANS:  FGIS  UC. 

All  comments  received  will  be  made 
available  fur  public  msptictiua  at  tiie 
above  adJrefts  Junn);  regular  bttsiat'tts 
hour*(7U-'K  l^lbli- 
FOR  FURTHER  IMFOMMTIOM  CONTACT 
Lt!Wis  l.fliakl>.en.  Jr.,  telephone  (2tU| 
382-K:iH 

SUPPLEMENTARY  INFORMATtON:  This 

action  has  been  reviewed  and 
d«*tenninp<l  not  to  tie  a  ni!r  or  rr-siilatj^m 
as  defined  in  Executive  Order  12291  and 
Departmental  Regulation  1512-1; 
therefore,  the  Elxecutive  Order  and 
Departmental  Regulation  do  not  apply  to 
this  action. 

The  Service  requested  applications  for 
ofHcial  agency  designation  to  provide 
ofTicial  services  within  specified 
geographic  areas  in  the  April  1,  1987, 
Federal  Register  (52  FR  10391). 
Applications  were  to  be  postmarked  by   ^ 
May  1, 1987.  Oregon  was  the  only 
applicant  for  designation  in  its 
geographic  area  and  applied  for 
designation  renewal  in  the  area 
currently  assigned  to  that  agency.  There 
were  two  applicants  for  designation  in 
the  Southern  Illinois  geographic  area. 
Southern  Illinois  applied  for  designation 
renewal  in  the  area  currently  assigned 
to  that  agency.  A  new  corporation,  Mid- 
American Grain  Inspection  Service,  Inc.. 
to  be  located  in  Granite  City.  Illinois, 
has  been  established  by  Scott  D. 
Deatherage,  Villa  Ridge.  Missouri,  and 
Donald  B.  Reynolds.  Rock  Port. 
Missouri,  and  also  has  applied  for 
designation  in  the  area  currently 
assigned  to  Southern  Illinois. 

This  notice  provides  interested 
persons  the  opportunity  to  present  their 
comments  concerning  the  designation  of 
the  applicants.  All  comments  must  be 
submitted  to  the  Information  Resources 
Staff.  Resources  Management  Division, 
at  the  above  address. 

Comments  and  other  available 
information  will  be  considered  in 
making  a  final  decision.  Notice  of  the 
final  decision  will  be  published  in  the 
Federal  Register,  and  the  applicants  will 
be  informed  of  the  decision  in  writing. 

Pub.  L  94-582.  90  Stat  2867.  as  amended. 


(7  U.S  C  71  tH  »<f<7  I 

Dated:  May  tS.  1W7 
I T  AteMw. 

Dirrclor.  Compliance  CHvrskm. 
[FR  Doc.  87-12314  Filed  5-29-87;  8:45  am) 

BILLMO  COOC  3410-CW-M 


Request  for  Designatkm  AppHcants  to 
ProvWe  Offtola*  Senrtcee  In  the 
Geographtc  Area  Currently  Assigned 
to  ttw  At>erdeen  Agency  (SO), 
McGregor  Agency  («A),  and  State  of 
Missouri 

AOEMCV:  Federal  Grain  Inspection 
Service  (Service).  USDA. 
ACTION:  Notice. 

summary:  Pursuant  to  the  provisions  of 

the  U.S.  Grain  Standards  Act,  as 
Amended  (Act),  official  agency 
designations  shall  terminate  not  later 
than  triennially  and  may  be  renewed 
according  to  the  critena  and  procedures 
prescnbed  in  the  Act.  This  notice 
announces  that  the  designation  of  three 
agencies  will  terminate,  in  accordance 
with  the  Act,  and  requests  applications 
from  parties,  including  the  agencies 
currently  designated,  interested  in  being 
designated  as  the  official  agency  to 
provide  official  services  in  the 
geographic  area  currently  assigned  to 
the  specified  agencies.  The  official 
agencies  are  Aberdeen  Grain  Inspection, 
Inc.,  McGregor  Grain  Inspection  and 
Weighing  Corporation.  Inc..  and 
Missouri  Department  of  Agriculture. 

DATE:  Applications  to  be  postmarked  on 
or  before  July  1. 1987. 
address:  Applications  must  be 
submitted  to  James  R.  Conrad,  Chief, 
Review  Branch.  Compliance  Division, 
FGIS.  USDA.  1400  Independence 
Avenue.  SW..  Room  1647  South  Building. 
Washington.  DC  20250.  All  applications 
received  will  be  made  available  for 
public  inspection  at  this  address  during 
regular  business  hours 

FOR  further  INFORMATION  CONTACT: 

lames  R.  Conrad,  telephone  (202)  447- 
8525. 

SUPPLEMENTARY  INFORMATION:  ThlS 

action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12291  and 
Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply  to 
this  action. 


Section  7(f)(1)  of  the  Act  specifies  that 
the  Administrator  of  the  Service  is 
authorized,  upon  application  by  any 
qualified  agency  or  person,  to  designate 
such  agency  or  person  to  provide  official 
services  after  a  determination  is  made 
that  the  applicant  is  better  able  than  any 
other  applicant  to  provide  official 
services  in  an  assigned  geographic  area. 

Aberdeen  Grain  Inspection.  Inc. 
(Aberdeen),  15  S.  Dakota  Street,  P.O. 
Box  842,  Aberdeen,  SD  57401;  McGregor 
Grain  Insjjection  and  Weighing 
Corporation,  Inc.  (McGregor),  125  B 
Street.  P.O.  Box  201,  McGregor,  lA 
52157;  and  Missouri  Department  of 
Agriculture  (Missouri),  1616  Missouri 
Boulevard,  P.O.  Box  630,  Jefferson  City, 
MO  65102,  were  each  designated  under 
the  Act  as  an  official  agency  to  provide 
inspection  functions  on  December  1, 
1984. 

Each  official  agency's  designation 
terminates  on  November  30, 1987. 
Section  7(g)(1)  of  the  Act  states  that 
official  agencies'  designations  shall 
terminate  not  later  than  triennially  and 
may  be  renewed  according  to  the 
criteria  and  procedures  prescribed  in  the 
Act. 

The  geographic  area  presently 
assigned  to  Aberdeen,  in  the  States  of 
North  and  South  Dakota,  pursuant  to 
section  7(f)(2)  of  the  Act,  which  may  be 
assigned  to  the  applicant  selected  for 
designation,  is  as  follows: 

Bounded  on  the  North  by  U.S.  Route 
12  east  to  State  Route  22;  State  Route  22 
north  to  the  Burlington-Northern  (BN) 
line;  the  Burlington-Northern  (BN)  line 
east  to  State  Route  21;  State  Route  21 
east  to  State  Route  49;  State  Route  49 
south  to  the  North  Dakota-South  Dakota 
State  line;  the  North  Dakota-South 
Dakota  State  line  east  to  U.S.  Route  83; 
U.S.  Route  83  north  to  State  Route  13; 
State  Route  13  east  and  north  to 
Mcintosh  County;  the  northern  Mcintosh 
County  line  east  to  Dickey  County;  the 
northern  Dickey  County  line  east  to  U.S. 
Route  281:  U.S.  Route  281  south  to  the 
North  Dakota-South  Dakota  State  line; 
the  North  Dakota-South  Dakota  State 
line  east; 

Bounded  on  the  East  by  the  eastern 
South  Dakota  State  line  (the  Big  Sioux 
River)  to  A54B; 

Bounded  on  the  South  by  A54B  west 
to  State  Route  11;  State  Route  11  north 
to  State  Route  44  (US  18);  State  Route 
44  west  to  the  Missouri  Riven  the 
Missouri  River  south-southeast  to  the 
South  Dakota  State  line;  the  southern 
South  Dakota  State  line  west;  and 

Bounded  on  the  West  by  the  western 
South  Dakota  State  line  north;  the 
western  North  Dakota  State  Une  north  to 
U.S.  Route  12. 


The  following  locations,  all  in  North 
Dakota,  outside  of  the  foregoing 
contiguous  geographic  area  are 
presently  assigned  to  Aberdeen  and  are 
part  of  this  geographic  area  assignment: 
Farmers  Elevator,  Guelph,  Ehckey 
County;  Farmers  Equity  Elxchange  and 
Sun  Grain,  both  in  New  England. 
Hettinger  County:  and  Regent  Grain 
Company  and  Regent  Equity,  both  in 
Regent,  Hettinger  County. 

Exceptions  to  the  described 
geographic  area  are  the  following 
locations  situated  inside  Aberdeen's 
area  which  have  been  and  will  continue 
to  be  serviced  by  Sioux  City  Inspection 
&  Weighing  Agency,  Inc.:  Farmers 
Elevator  Company  and  Feeders  Mill  & 
Elevator,  Inc.,  both  in  Platte.  Charles 
County,  South  Dakota. 

The  geographic  area  presently 
assigned  to  McGregor,  in  the  State  of 
Iowa,  pursuant  to  section  7(f)(2)  of  the 
Act,  which  may  be  assiged  to  the 
applicant  selected  for  designation,  is  as 
follows: 

Bounded  on  the  North  by  the  Iowa- 
Minnesota  State  line  from  the  western 
Howard  County  line  east  to  the 
Mississippi  Riven 

Bounded  on  the  East  by  the 
Mississippi  River  south-southeast  to  the 
southern  Clayton  County  line; 

Bounded  on  the  South  by  the  southern 
Clayton,  Fayette,  and  Bremer  County 
lines:  and 

Bounded  on  the  West  by  the  Western 
Bremer  County  line  north  to  State  Route 
3:  State  Route  3  east  to  U.S.  Route  218; 
U.S.  Route  218  north  to  Chickasaw 
County;  the  western  Chickasaw  Coimty 
line  north  to  Howard  County;  the  . 

western  Howard  County  line  north  to^ 
the  Iowa-Minnesota  State  line. 

Elxceptions  to  the  described 
geographic  area  are  the  following 
locations  situated  inside  McGregor's 
area  which  have  been  and  will  continue 
to  be  serviced  by  Central  Iowa  Grain 
Inspection  Service,  Inc.:  Nashua  Equity 
Co-op,  Nashua,  Chickasaw  County;  and 
Plainfield  Co-op.  Plainfield,  Bremer 
County. 

The  geographic  area  presently 
assigned  to  Missouri,  pursuant  to 
section  7(f)(2)  of  the  Act,  which  may  be 
assigned  to  the  applicant  selected  for 
designation,  is  as  follows:  the  entire 
State  of  Missouri. 

Interested  parties,  including 
Aberdeen,  McGregor,  and  Missouri,  are 
hereby  given  opportunity  to  apply  for 
official  agency  designation  to  provide 
the  official  services  in  each  geographic 
area,  as  specified  above,  under  the 
provisions  of  section  7(f)  of  the  Act  and 
§  800.196(d)  of  the  regulations  issued 
thereunder.  Designation  in  each 
specified  geographic  area  is  for  the 


period  beginning  December  1. 1987,  and 
ending  November  30, 1990.  Parties 
wishing  to  apply  for  designation  should 
contact  the  Review  Branch.  Compliance 
Division,  at  the  address  listed  above,  for 
forms  and  information. 

Applications  and  other  available 
information  will  be  considered  in 
determining  which  applicant  will  be 
designated  to  provide  official  services  in 
a  geographic  area. 

Pub.  L  94-682,  90  StaL  2887.  as  amended. 
(7  U.S.C  71  et  aeq.) 

Dated:  May  15.  1987  , 

].T.  Abshier, 

Director,  Compliance  Division. 
(FR  Doc.  87-2315  Filed  5-29-87;  8:45  amj 
BILUNO  CODE  t410-€N-M 


Designation  Applicant  in  the  Cedar 
Rapids,  Iowa,  Geographic  Area; 
Request  for  Comments 

AGENCY:  Federal  Grain  Inspection 
Service  (Service),  USDA. 
ACTION:  Notice. 

summary:  This  notice  requests 

comments  from  interested  parties  on  the 

applicants  for  official  agency  designation 

in  the  Cedar  Rapids,  Iowa,  geographic 

area. 

DATE:  Comments  to  be  postmarked  on  or 

before  July  16, 1987. 

ADDRESS:  Comments  must  be  submitted 
in  wntmg  to  Lewis  Lebakken,  Jr., 
Information  Resources  Staff,  FGIS, 
USDA.  Room  1661  South  Building.  1400 
Independence  Avenue,  SW., 
Washington,  DC  20250. 

Telewail  users  may  respond  to 
[IRSTAFF/FGIS/USDA]  telemail. 

Telex  users  may  respond  as  follows. 
To:  Lewis  Lebakken 
TLX:  760351,  ANS:FGIS  UC. 

All  comments  received  will  be  made 
available  for  public  inspection  at  the 
above  address  during  regular  business 
hours  (7  CFR  1.27(b)). 
FOR  FURTHER  INFORMATION  CONTACT 
Lewis  Lebakken,  Jr.,  telephone  (202) 
382-1738. 

SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12291  and 
Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply  to 
this  section, 

FGIS  announced  the  cancellation  of 
designation  of  Cedar  Rapids  Grain 
Service,  Inc.,  effective  September  30, 
1987,  and  requested  applications  for 
official  agency  designation  to  provide 
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official  Stirvteas  wHUn  •  w^olMkiA 
K*  i>i{ra^rfiicarB«  In  tfi*  April  1. 1M7, 
Fedai^ri  BaRfaXw  (52  PR  1XO»2V 
A^ybotioni  Mrers  to  be  postaKirkwi  h\ 
M«7  1. 1M7.  Florian  E.  Ptilaaki  and 
Jeffrey  (\>lMskt.  Cedar  R«p4<l».  ia«««. 
pro|M»«e  to  establish  Md-iotws  Grain 
Inspection,  hac,  ami  turre  n|>9ltod  fur 
(IcstfffLatttjn  to  the  entire  area  avsitahir 
for  asntf^nent. 

Thla  notice  provuitis  interested 
pereuns  the  opportunity  K>  pre.<Manl  Lk<.-ir 
ciimtncnts  i.tiricernini^  (he  (ieiii({jHi(4o<i  i)f 
the  appiicHnI   All  coniniL-nts  auut  txj 
submitted  to  the  Informdruin  R«i»(jiin-i*« 
Staff.  Resources  Mnnaxement  Dlmion. 
at  thfl  akKJve  BtWrm*. 

inforiTiHlion  will  he  cniiswlnred  ki 

fiuul  decision  will  [tv  puliJi»h»Hi  in  the 
Fe<i<!ra1  tteji^stBr  and  the  npplicntif  wi!" 
he  infwrm^  of  rt»e  dfrrsitm  in  wrrtins 

(^^lh  1,  *»   MZ.  W)  Slut    2t«i7    »«   imimiUii! 

Dntmi:  MHy  li.  1«n7 
|.T.AiMUw. 

Director,  Compliance  Division 
|FK  Doc.  «r-1231B  Fil»d  V  ;•»  «?.  ft*f.  ,.m) 

BMlLMQ  coot  MW-4M-M 


DEPARTMENT  OF  COMMERCE 

Office  of  the  Secretary 
1t>ock0<1«o   r04«2-7T)m 

ProdMC<t»4ty  lmprov«merrt  ^roflram 
sUvt 


action:  Notics. 


AOENCV:  Office  o<  the  Se*xi<»rjr. 

(!(in\nu;rce. 


SUMMAwr  Pwnwun*  to  Office  of 

Mimn^iMTif^t  nod  Biidtet  fCJMB)  ntrntur 
N(i  A~76  Hi»d  l>?pflrtmerit  of  C^mmproe 
ArlmmifltTHtivp  Ordpr  201-41.  the 
IVp;ir<mpnt  nf  Commerce  Has  frocupiltid 
.1:1  iiivenlory  of  iirtivitie s  it  uperntes 
whu:h  prvvii+e  ii  prothict  cir  Herviic 
which  could  he  ut)tjlned  from  a 
commercial  source  The  Department  is 
reviewin)<  or  pi. iris  tu  iruii^te  revitiifci*  tor 
these  iujtinties  to  il«li.riim»e  whkiu  if 
any.  siunild  Iv;  peffuni»«*<l  t»v  ciKUfrv^roiHl 
iniiirc«(i  ur.ii«r  KDvemment  <x»ntr*Ki 
11  N't  <«J  oi  Ipeinf,  pirftMTiu'd  "m  house 
hy  Rovj-mineot  per«4»mvfi  awnj? 
H.iveninusit  faolitiei.  He.iewsarr 
siheduled  as  indjcaled 

FOR  FURTMEB  H^OfWHATlOW  COttTACT: 

jufm  O'Bnea  Cffif  e  of  Fitidnce  HP.d 

Federal  Assuitani-.e.  UJ>.  Departmenl  of 

Comrnene.  Uth  h  C«»tuUitution  .^vcllue, 

WV  .  Kill    \\U\Z:\    V\Hshi!i«ton.  IJCiUZTIO, 

(20Z)'S77-O(A\. 

SUFPLEVEMTARV  MFORMIATIOai:  ThlK 

notii  f  \%  i*Mi«'<!  uniVr  the  mithonty  M 
the  Hiiduct  <iMii  Ai  I  iiiin(n»n  Act  of  1f421 
(:n  M  S  C  5<n  V  thr  office  of  Federal 
l*rooirT-mmt  f^l!1cy  Ad  Ampudmen's  of 
\\r<^  |41  use.  401  el  setj  V  Office  of 
Maniigement  ,ind  BikUcI  [OMU)  Circular 
No.  A-7B,  Performance  of  Conamercial 
Actjvili^'s:  and  Oepartnient 
Adniiiustrtitivf  Order  |IJAO)  No.  201-41. 
"PerforuLiini  e  of  (jiiniuefi^LdJ 
Activities    IjjTTiiuen.Ldi  ^ctuitiesHre 
tkose  whiiJ)  are  opi  ;<<{<•  i  liv  the  .tx«^K:y 
and  uhich  provnU'  h  (inxfii  I  i>r  s'Tvxe 


which  covMd  be  obtained  from  a 

fommercial  soiirc*. 
Sonya  G.  SlBwart. 

■L%iuUcticf 

II. 5  r)«»partn»«ot  «»f  Cwiiiiiwiroe.  A-7» 
Productivlly  Irwpru*  iimtmi  R«<vm>%v  l>»t.  FmchI 
Vav  19B7.  Faderal  RoKtator  ami  Owwhuwc* 
HLisiiiefw  Daily 

Identifier 

HEA — Buf&au  nf  Koxioniic  AfuiJyM«> 
(^EN — Burcnu  uf  l>r  Oasun 
KDA— EcouA»iiijr  L)»'*fi<<^B4»ot 

Adiniriisli.iliou 
I  TA — Inlenirttuinal  Trade  AdfouuslraLiaiJ 
NBS— NHtloAHl  DureMU  iJ  Slaadnrdii 
NOAA^Natimial  <)o«  uriK   A  ,Miuo>t.4>ht;r»c 

Aiiminislralion 
NTIA — Nfllliwal  Telecommunications  and 

Infnrm-.rt-ion  ArfnnmstTnUnn 
\T1S-  \,iliiiii.fl  li-<  hiiK  Hiliiformation 

O/S-  -Of&o'  «(  the  S«<xetary 
Type  of  K«K  lew. 

F — huH  ouJ  con«|>»pi»»M) 
PttnLtKMitd  C^«<^((t>ne« 

1    AiiUinuil<^  lluU  tVireicinii 

2.  Lhitu  TraiiMTivtKMi  iMtd  K.eyp«Mck 

3.  1  rnininw 

4   Awliovistia^ 

h   Ko«<1  Srrv  loe 

^  f';4^ll1llr^,' (  >t>wn(lfc  MadiUvuBnoe 

7.  M«ii  dtui  f-   IP 

8.  Architetl«irc  and  Cinl  kjntfmitvrtvff 

9.  l.il.r,.t\ 

I&  1_M  ui  tr>  4<od  li<y  (i««mnK 
11.  U.<U'(K>ui«e/blu(iJiarMiiu>( 
IZ  M^^H-  Puitiy  Vehicie  klatr. t<«»nct< 

13.  Aujmui  M<iu<iM^i»«iW 

14.  Lo-ii  i'^Lo.ess.H)! 
•U"  UlV.^a»>.i»ti 
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tdentbr 


Nanria  of  actMlv 


BEA-MIOOI- 
C. 

ce^4-•515-c 

eDA4SS4-C  - 

ITA-OMS4-C.V 


N8S-M-C 


Data  Convdramt 


Ubrary 


Location  at 
actMty 


1 


Loan  ApotkaAoM 
fteiwaw  and 

Loan  Application 
Review  anO 


Mtashington.  DC 


SottJaml.  MD. 


Wastwigton. 
OC/Field 


VWaahington.  OC 


MD 


Descripttoit  of  activity 


Key  to-disK  oporation  cooverting 
S>irvf>vs     roding    tormji.    etc    to 

Tnjv~tM<H"  fwadatiie  'jfr 

Planntnq  dwectwx}  arwl  ctxxdjrtat- 
inq  »xary  aerwtc^fn 

Loan  appii'\ifpon  rswtew  and  pfoc- 
essng  {  DA  a  tioad  at  V«s  )om 
review  akinq  wi«i  (TA  «.)MS4- 
C)  aoi)  MIMA  (f  OO."  -Cw 

Loan  appkcaiion  revxMw  ana  proc- 
essing. EDA  li:>S4'C;  rs  htiad  of 
thie  ^it  review  aicxifl  nvctti 
NO^A  (F007-C) 

ProvKle  lo^ariirriftrr!  desicjn.  tatifca 
Son.  modtlicatiori,  ar>0  repair  tor 
resoarcrt  ao»1  (lev«1oprf»«ot  pro- 
granas 


Appfox. 
number 
of  FTES 


fleview  start;  Review  end       of     :  __,_—. 
daT«i        '        date  re      ^^ 


13.0 


200 


09/0' /ee 


05WV85 


590      07/«l?86 


50 


310 


07/01/66 


01/15/65 


01/15/88 

09/30/87 
10/15/87 

IO/tS/67 

09/30/87 


>4) 


I 


■2* 

■9' 
•14* 

•14" 

•u* 


I        1 


i 
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AND 


Identifier 


NBS-21-C. 


Instrument  Strops.. 


NBS-33-C. 


NBS-3&-C. 


Name  of  activity 


ViauatArts.. 


LcKatton  of 

activity 


Description  of  activity 


Boulder.  CO. 


Gaithersfourg, 
MD. 


NBS-45-C. 


NBS-46-C 


Technical  Support       Gaitliersburg, 
fof  Scientitic  MD. 

Computer 


Rant  Operations . 


Boulder,  CO. 


Rant  Operations '  Gaithersburg, 

MD. 


NBS-47-C ConsoHdated 

Administrative 
Services 

NOA-E006B-     Office  of  Satelite 
C  Data 

NOA-E008-C     Sateinte  Command 
and  Data 
Acquisition 

I^A-E009-C..   National  Climatic 
Data  Center. 


Gaitherst>urg, 
MD 

Suitland,  I^D. 


NOA-F001-C 


NOA-F007-C. 


N0A-N007- 


NOA- 

r^008B-C. 


NOA-N022- 

C. 
NOA-N023- 

C. 
N0A-NO24- 

C. 
N0A-R001- 

G. 

NOA- 

WOOIA-C 


NMFS  Computer 
Opiefalions 

NMFS  Financial 
Service. 


Marme  Chart 
Ekanch 


Geodetic 
Resources 
Management 


Office  of  Aircraft 
Operations 

Chart 

Reproduction 
HydrograpTiic  Field 

Parlies. 
GFDL  Computer 

Operations. 

NIWS  Engineering 

ActTVTties. 


Wallops  Island. 
VA. 

Asheville,  NC... 


Approx. 


of  FVES 


Review  start 

aate 


Washington, 
DC/Field. 

Wasnmglon, 
DC/Field. 


Roci^viNe.  MD 
RocitvUle,  MD 

Miami,  FL 

Rockville,  MD 

WasNngton, 
DC/Field 
Pnnceton,  NJ. 


Washington, 

DC/Field. 


Planning  activities  tor  fiydrograptv 
ic  surveys. 

Provides  A  DP  support  for  the  re- 
searcl^  activities  conducted  at 
GFDL 

Provides  maintenance,  recondi- 
tioning, and  quarity  control  in 
support  of  tlTe  NMS  tectinicaf 
equipment  program 


Provide  instrument  design,  fatinca- 
tion,  modification,  and  repair  for 
research  and  developmem  pro- 
grams 

Produces  scientific  and  technical 
Blusfrations,  technical  drafting, 
record  photography  film  prcx- 
essing.  and  production  of  nrvate- 
rial  for  presentation 

Prov'des  tt^e  human  link  between 
tt>e  user  comrrkinity  and  the 
hardware,  software,  and  proce- 
dures which  comprise  Uie  com- 
puting facility 

Grounds  maintenance,  central 
steam,  electric  shop,  pipe  shop, 
construction  shop,  pamt  shop, 
a/c  and  refrigeration 

Grounds  maintenance,  central 
steam,  electric  shop,  pipe  shop, 
construction  stiop,  pant  shop, 
n>etal  shop,  a/c  and  refrigera- 
tion 

Janrtonal  service,  roail  service, 
supply  operations,  shuttie  serv- 
ice, and  auto  repair 

Satellite  data  collection,  process- 
us, and  distntKition 

Environmental  satellite  operations 
station 

Climate  records  processing,  sys- 
tems programming,  climate  li- 
brary and  satellite  data  oper- 
ations 

Provide  computer  operatxDrs  and 
systems  analysis  support  tor 
NMFS 

Loan  application,  processing,  and 
porttoho  maintena.nce  EDA 
(1SS4-C)  IS  head  of  this  )o<nt 
review  along  with  ITA  (0MS4- 
Q 

Constructs  £ind  rrwmtenaoce  nau- 
tical ct^arts.  Coast  Prtots,  and 
Other  related  marine  pufchca- 
tions 

Provides  tecTinicai  and  logisticai 
support  to  geodetic  field  units 
and  compiles,  publishes,  and 
maintains  informanon  for  the 
geodetic  user  comntiuotty 

Aircraft  operations 

Chart  reproduction , 


16.0 


03/31/86 


16.0 

35.0 
125.0 

52.4 

40.0 
100.0 

64.0 

15.0 
34.0 


154.0 

22.0 
68.0 
27.0 
16.0 

54.0 


Type 
Review  end      of 
data       j    re- 
view 


12/31/87 


14.3   06/30/86   09/30/87 


09/30/86   09/30/67 


07/09/85 


10/31/85 


09/30/86 


12/16/86 


It/01/87 


;. 


07/15/88 


12/31/87 


03/14/86 


07/30/85   07/20/67 


08/01/87 


12/30/88 


09/01/85   10/30/87 


07/01/86 


36.0,   01/26/67 


10/15/87 


05/20/88 


08/01/86   03/31/88 


03/06/87 


09/09/88  F 


08/01/86 j  06/14/88 

! 

08/01/86  06/24/88 

05/01/83  10/31/87 


12/01/86 


^8/29/88 

I. 


Func- 
tional 
catego- 
r»es  (1- 
14) 


•o* 


•4* 


•1* 


•6* 

'1l*t2* 

•1*2*U' 

•1* 
•1* 

•14* 

•8» 

•8* 

•0- 

•8* 
•8* 
*f 


UM    I 
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Identifier 


NOA-W011- 
C 

N0A-W013- 
C. 


NOA- 
W015A-C. 

NOA- 

W015B-C. 
NOA- 

W0117B-C. 

NOA-W018- 

C. 
NOA-W019- 

C 

NOA-W020- 

C. 
N0A-W021- 

C. 
NOA-W022- 

C. 

NOA-W024- 

C. 
OS-ORP1-C.. 


Name  of  actnMy 


NWS/ 

Regional 

Activities 
NWS  Hawaii 

Regional 

Activities. 

NWS  Kennedy 
Airport 
Observations 

LaGuardia  Airport 
Observations. 

LA  Airport 
Observations- 
Long  Beach. 

NWS  Dulles  Airport 
Observations. 

NMC  Computer 
Operations. 

O'Hare  Airport 

Observations. 
NWS  Overseas 

Operations. 
NWS  Integrated 

Systems 

Laboratory 
NWS  Training 

Center. 
Operations  and 

Maintenance. 


Location  of 
activity 


Acborage,  AK . 
Honoiulu,  HI.... 


OescnptKXi  of  activity 


New  York,  NY™. 

Newark.  NJ 

Long  Beach.  LA 

Chantilly.  VA 

Suitland.  MO 

Chicago,  IL 

Washington, 

DC/ Field 
Silver  Spring, 

MD. 

Kansas  City. 

MO. 
Washington,  DC 


Provides  engineering,  facilities, 
and  instrumentation  support  to 
field  installations 

Provides  electronic  maintenance 
for  NWS  instrumentation  and 
weather  observations  and  sup- 
port in  Honolulu 

Provides  aviation  weathier  obser- 
vations 

Provides  aviation  weather  obser- 
vations 

Provides  aviation  weather  obser- 
vations 

ProvkJes .  aviation  weather  obser- 
vations 

Provides  comprehensive  computer 
services  to  the  National  Meoter- 
ological  Center 

Provides  aviation  weather  obser- 
vations 

Support  of  overseas  weatt>er  ot>- 
servations 

Systems  development  engirteenng 


Electronics     and     meteorological 

training 
Provides  craftsmen  to  operate  and 

maintain  mechanical  systems  in 

HCHB 


Approx. 
number 
o«FTES 


'  '  Tvoe      ''"'^- 

'►"'  '    tional 

Review  start  Review  end       of 


date 


dale 


catego- 
ries (1- 
14) 


35.0 
16.0 

5.0 

6.01 

5.0; 

i 
9.0 

500 

60 
31.0 
37.0 

42.0 
200 


03/1/84   09/30/87 


11/01/83 

04/01/84 

04/01/84 
04/01/84 

05/01/83 
03/02/87 

06/01/87 
12/01/85 
07/01/87 

07/03/86 
04/01/87 


09/30/87 

10/12/87 

10/08/87 
09/01/87 

07/29/87 
08/02/88 


11/08/88  F 


12/29/87 
12/21/88 

12/14/87 
11/15/88 


•8* 
•8* 

•u* 

•u* 
•u* 

•u* 


•r 


u* 
•u* 
•a* 

•u' 
•6* 


IFR  Doc.  B7-12324  Filed  5-29-^7;  8:45  am] 

BIU-INQ  COOC  ISIO-^A-H 

International  Trade  Administration 

(A-428-061J 

Precipitated  Barium  Carbonate  From 
the  Federal  Republic  of  Germany;  Final 
Results  of  Antidumping  Duty 
Administrative  Review 

AGENCY:  International  Trade 

Administration.  Import  Administration. 

Commerce. 

action:  Notice  of  final  results  of 

antidumping  duty  administrative  review. 

SUMMARY:  On  April  3, 1987.  the 
Department  of  Commerce  published  the 
preliminary  results  of  its  administrative 
review  of  the  antidumping  duty  order 
and  tentative  determination  to  revoke  in 
part  on  precipitated  barium  carbonate 
from  the  Federal  Republic  of  Germany. 
The  review  covers  one  manufacturer/ 
exporter  of  this  merchandise  and  the 
period  luly  1. 1983  through  June  30. 1985. 


We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results  and  tentative 
determination  to  revoke  in  part.  We 
received  no  comments.  The  final  results 
are  unchanged  from  those  presented  in 
the  preliminary  results  of  review. 
EFFECTIVE  DATE:  June  1, 1987. 

FOR  FURTHER  INFORMATION  CONTACT 

Richard  P.  Bruno  or  Robert  j.  Marenick. 
Office  of  Compliance.  International 
Trade  Administration.  U.S.  Department 
of  Commerce.  Washington,  DC  20230; 
telephone:  (202)  377-5255. 

8UPPt.EMENTARV  INFORMATION: 

Bai:kgrt>und 

On  April  3, 1987,  the  Department  of 
Commerce  ("the  Department") 
published  in  the  Federal  Register  (52  FR 
10787)  the  preliminary  results  of  its 
administrative  review  and  tentative 
determination  to  revoke  in  part  the 
antidumping  duty  order  on  precipitated 
barium  carbonate  from  the  Federal 
Republic  of  Germany  (46  FR  32884.  June 
25. 1981).  The  Department  has  now 
completed  that  administrative  review  in 


accordance  with  section  751  of  the  Tariff 
Act  of  1930  ("the  Tariff  Act"). 

Scope  of  the  Review 

Imports  covered  by  the  review  are      . 
shipments  of  precipitated  barium 
carbonate,  a  chemical  compound 
Ba(C03).  currently  classifiable  under 
item  472.0600  of  the  Tariff  Schedules  of 
the  United  States  Annotated. 

The  review  covers  one  manufacturer/ 
exporter  of  West  German  precipitated 
barium  carbonate,  to  the  United  States. 
Kali-Chemie  AG:  and  the  period  July  1. 
1983  through  June  30.  1985. 

Final  Results  of  the  Review 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  We  received  no 
comments.  The  final  results  of  our 
review  are  the  same  as  those  presented 
in  the  preliminary  results,  and  we 
determine  that  no  margins  exist  for  Kali- 
Chemie  AG.  for  the  period  July  1. 1983 
through  June  30, 1985. 

The  Department  will  instruct  the 
Customs  Service  not  to  assess 


anbdumping  dirties  on  aU  appropriate 
entries.  The  Department  will  issue 
apprais(>ment  instmctioa  direclty  to  the 
Customs  Service. 

Further,  as  provided  by  section 
751(a}U)  of  the  Tariff  Act.  since  there 
was  no  margin  the  Department  shall  not 
require  a  taib  deposit  of  estimated 
antidumping  duties  for  Kali-Chenue  AG. 
For  any  shipments  from  the  one 
remaining  known  oianufcicturer/ 
exporter  not  covered  by  this  review,  the 
cash  deposit  wilt  continue  to  be  the  rate 
published  in  the  final  results  of  the  last 
administrative  review  for  that  firm  (50 
VR  16330,  April  25,  1985).  For  any  entries 
of  this  merchandise  from  a  new  exporter 
not  covered  in  this  or  prior 
administrative  reviews,  whose  first 
shipment  occurred  after  June  30, 1985 
and  who  is  tmrclated  to  the  reviewed 
firm,  no  c^h  deposit  shall  be  required. 
These  deposit  requirements  are  effective 
for  all  shipments  of  precipitated  barium 
carbonate  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  of  piililication  of  this  notice  and 
shall  remain  in  eff«»r1  until  publication  of 
the  final  results  of  the  next 
administrative  review. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  If575(a)(l]) 
and  §  353.53a  of  the  Commerce 
RegoLations  [IS  CFR  353.53aJ. 

Datftd:  May  28,  1987. 
|o««pb  A.  Spetrini, 

Acting  Deputy  Assistant  Secretary  for  Import 

Adminintration. 

(re  Doc  8--12409  Filed  5-23-87:  8:45  amj 

BILUMO  COOC  1610-OS-M 


IA-588-0531 

Birch  3-Ply  Doorskins  From  Japan; 
Final  Results  of  Antidumping  Duty 
Administrative  Review 

AGENCY:  International  Trade 
Administration,  Import  Administration, 
Commerce. 

ACTION:  Notice  of  fmai  results  of 
antidumping  duty  administrative  review. 

On  April  2,  1987,  the  Department  of 
Commerce  published  the  preliminary 
results  of  its  administrative  rp\npw  of 
the  antidumping  finding  on  bu-ch  3-ply 
doorskins  from  Japan.  The  review 
covers  one  manufacturpr  and  one 
exporter  of  this  merchandise  and  the 
period  February  1.  1982  through  January 
31,  1986. 

We  gave  interested  parbes  an 
opportunity  to  comment  on  the 
preliminary  results.  We  received  no 
comments.  The  final  results  are 


unchanged  from  those  pfTserrted  in  the 
preliminary  results  of  review. 
EFFECTIVE  DATE:  June  1.  1987. 
FOR  FURTHER  INFORMATION  CONTACT 

Dennis  U.  Askey  or  John  R.  Kugelman, 
Office  of  Compliance.  Internatiooal 
Trade  Administration.  U.S.  Department 
of  Commerce,  Washington.  DC  20230; 
telephone  (202)  377-2923/3601. 
SUPFLXMENTARY  INFORMATION: 

Backgrminrf 

On  April  2,  1987.  the  Department  of 
Commerce  ("the  Department") 
published  in  the  Fedeial  Register  (52  FR 
10599)  the  preliminary  results  of  its 
administrative  review  of  the 
antidumping  finding  on  birch  3-ply 
doorskins  from  Japan  (41  FR  7388, 
February  18. 1976).  We  have  now 
completed  the  adniiius,trative  review  in 
accordance  with  section  751  of  the  Tariff 
Act  of  1930  ("the  Tariff  Act 'V 

Scope  of  the  Review    , 

Imports  CQv€red  by  the  review  are 
shipments  of  birch  3-ply  doorskins, 
maaufactured  in  a  variety  of  glue  types, 
sizes,  and  colors,  birch  3-pIy  doorskins 
are  currently  classficable  under  items 
240.1420,  240.1440.  and  240.1460  of  the 
Tariff  Schedules  of  the  United  States 
Annotated. 

The  review  covers  one  manufacturer 
and  one  exporter  of  Japanese  birch  3-ply 
doorskins  to  the  United  Slates  and  the 
period  February  1, 1982  through  Janiiary 
31. 1988. 

Final  Results  of  tbe  Review 

We  invited  interested  parties  to 
comment  on  the  preliminary  results.  We 
received  no  comments.  Based  on  our 
analysis,  the  final  results  of  review  are 
the  same  as  those  presented  in  the 
preliminary  results  of  review,  and  we 
determine  that  no  margine  exist  for 
Sanmoku/dtoh  for  the  period  February 
1,  1982  through  January'  31,  1986. 

The  Department  shall  instruct  the 
Customs  Service  not  to  assess 
antidumping  duties  on  all  appropriate 
entries. 

Further,  as  provided  for  by  section 
751(a)(l}  of  the  Tariff  Act.  a  cash  deposit 
of  estimated  antidumping  duties  shall 
not  be  required  for  these  firms.  For  any 
shipments  from  the  remaining  known 
manufacturers  and/or  exporters  not 
covered  by  this  review,  the  cash  deposit 
will  continue  to  be  at  the  rate  published 
in  the  final  results  of  the  last 
administrative  review  for  each  of  these 
firms  (48  FR  33026,  July  20.  1983).  For 
any  future  entries  of  this  merchandise 
from  a  new  exporter,  not  covered  in  this 
or  prior  administrative  reviews,  whose 
first  shipments  occurred  after  Jnauary 


31. 1986  and  who  is  unrelated  to  any 
reviewed  firm  or  any  previously 
reviewed  firm,  no  cash  deposit  shall  be 

required 

These  cash  deposit  requirements  are 
effective  for  all  shipments  of  Japanese 
birch  3-ply  doorskms  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publicatwn  of  this  notice  and  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  adniimstrative 
review. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675  (a)(1)) 
and  §  353.53a  of  the  Commerce 
Regulations  (19  CFR  353.53a). 

Dated  May  26,  19«7. 
Joseph  A.  Spetrini. 

Acting  Deputy  Assistant  Secretary  Import 
Administration. 

(FR  Dor  8''-12405  Filed  5-29-87:  8-45  am) 
BIUJNG  CODE  35ia-DS-M 


[A-401-004) 

CartorvCtosing  Staples  and  Stapte 
Mactiines  From  Sweden:  final  Results 
of  Antidumping  Duty  AdmirWstrative 

Review 

agency:  International  Trade 

.Administration,  Import  Administration, 
Commerce. 

ACTION:  Notice  of  final  results  of 
antidumping  duty  administrative  review. 

summary:  On  Apnl  9,  1987,  the 
Department  of  Commerce  published  the 
preliminary  results  of  its  administrative 
review  of  the  antidumping  duty  order  on 
carton-closing  staples  and  staple 
machines  from  Sweden.  The  review 
covers  two  manufacturer/exporters  of 
this  merchandise,  Josef  Kihlberg  AB  and 
Grytgols  Bruks  AB.  and  the  periods 
December  1, 1983  through  November  30, 
1984  and  December  1, 1983  through 
January  25, 1985,  respectively. 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  We  received  no 
comments.  Bafeed  on  our  analysis,  the 
final  results  of  review  are  unchanged 
from  those  presented  in  the  preliminary 
results.' 

EFFECTIVE  DATE:  June  1. 1987. 

for  further  IMFORMATIOM  CONTACT: 

Kathenne  Glover  or  David  P  Mueller. 
Office  of  Compliance,  International 
Trade  Administration.  U.S.  Department 
of  Commerce.  Washington,  DC  20230: 
telephone:  (202)  377-1130/2923. 
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SUPPLEMENTARY  INFORMATION: 

Background 

On  April  9. 1987  the  Department  of 
Commerce  ("the  Department") 
published  in  the  Federal  Register  (52  FR 
11523)  the  preliminary  results  of  its 
administrative  review  of  the 
antidumping  duty  order  on  carton- 
closing  staples  and  staple  machines 
from  Sweden.  The  Department  has  now 
completed  its  review. 

Scope  of  the  Review 

Imports  covered  by  the  review  are 
shipments  of  certain  carton-closing 
staples  in  strip  form  and  certain  non- 
automatic  carton-closing  staple 
machines.  Carton-closing  staples  are  u- 
shaped  wide  crown  fastening  devices 
used  to  secure  and  close  the  flaps  of 
corrugated  paperboard  cartons.  They 
generally  have  crown  widths  of  1 V4  inch  ' 
or  more,  and  cross-sectional  dimensions 
vary  from  .037-.040  inches  by  .074-.092 
inch.  The  staples  are  made  of  steel,  most 
often  copper-coated  or  galvanized. 

Non-automatic  wide  crown  carton- 
closing  staple  machines  use  the  wide 
crown  staples  described  above  and  can 
be  divided  into  two  categories,  hand- 
held top  closing  staple  machines  and 
free-standing  bottom  closing  machines. 

Such  staples  and  staple  machines  are 
currently  classifiable  under  items 
646.2000  and  662.2065.  respectively,  of 
the  Tariff  Schedules  of  the  United  States 
Annotated. 

The  review  covers  two  manufacturer/ 
exporters.  Josef  Kihlberg  AB  and 
Grytgols  Bruks  AB.  of  carton-closing 
staples  and  staple  machines  from 
Sweden  and  the  periods  December  1. 
1983  through  November  30. 1984  and 
December  1. 1983  through  January  25. 
1985.  respectively. 

Final  Results  of  the  Review 

We  invited  interested  parties  to 
comment  on  the  preliminary  results.  We 
received  no  comments  or  requests  for  a 
hearing.  Based  on  our  analysis,  the  Hnal 
results  of  our  review  are  unchanged 
from  those  we  presented  in  the 
preliminary  results,  and  we  determine 
that  the  following  margins  exist: 


Manutacturw/mporMr 
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Staples  MactwiM 
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The  Department  will  instruct  the 
CustoH's  Service  to  assess  antidumping 
duties  on  all  appropriate  entries. 
Individual  differences  between  United 
States  price  and  foreign  market  value 
may  vary  from  the  percentages  stated 


above.  The  Department  will  issue 
appraisement  instructions  directly  to  the 
Customs  Service. 

Further,  as  provided  for  in  section 
751(a)(1)  of  the  Tariff  Act  and  based  on 
the  above  margins,  no  cash  deposit  of 
estimated  antidumping  duties  shall  be 
required  for  shipments  by  Grytgols 
Bruks  AB.  Because  we  have  already 
published  the  final  results  of  a  review 
for  a  later  period  for  Josef  Kihlberg.  the 
rate  of  .7  percent  of  staple  machines 
established  in  the  final  results  of  that 
review  (52  FR  9321)  shall  be  required  for 
shipments  by  Josef  Kihlberg  AB.  Since 
the  rate  on  staples  was  de  minimis  for 
cash  deposit  purposes  in  that  review,  no 
cash  deposit  of  estimated  antidumping 
duties  shall  be  required  for  shipments  of 
staples  by  Josef  Kihlberg  AB. 

For  any  future  entries  of  this 
merchandise  from  a  new  exporter  not 
covered  in  this  or  a  prior  administrative 
review,  whose  first  shipments  occurred 
after  November  30. 198i5  and  who  is 
unrelated  to  either  a  reviewed  firm  or 
any  other  previously  reviewed  firm,  a 
cash  deposit  of  .7  percent  on  staple 
machines  established  in  the  final  results 
of  the  earlier  review  shall  be  required. 
No  cash  deposit  of  antidumping  duties 
shall  be  required  for  shipments  of 
carton-closing  staples. 

These  deposit  requirements  are 
effective  for  all  shipments  of  Swedish 
carton-closing  staples  and  staple 
machines  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  of  publication  of  the  final 
results  of  this  administrative  review. 

This  admninistrative  review  and 
notice  are  in  accordance  with  section 
751(a)(1)  of  the  Tariff  Act  (19  U.S.C. 
1675(a)(1)  and  S  353.53a  of  the 
Commerce  Regulations  (19  CFR  353.53a). 

Dated:  May  26, 1987. 
foaeph  A.  Spetrini, 

Acting  Deputy  Assistant  Secretary.  Import 

Administration. 

[FR  Doc  87-12406  Filed  5-29-87:  8:45  am) 

BILUNQ  COOC  UIO-OS-M 


(A-5e3-«06] 

Certain  Llght-Walled  Rectangular 
Welded  Carbon  Steel  Pipes  and  Tubes 
From  Taiwan;  Final  Determination  of 
Sales  at  Less  Than  Fair  Value 

agency:  International  Trade 
Administration.  Import  Administration, 
Commerce. 
action:  Notice. 

summary:  We  have  determined  that 
certain  light-walled  rectangular  welded 
carbon  steel  pipes  and  tubes  (light- 
walled  rectangular  pipes  and  tubes) 


from  Taiwan  are  being,  •r  are  likely  to 
be.  sold  in  the  United  Slates  at  less  than 
fair  value.  We  have  notified  the  U.S 
International  Trade  Commission  (ITC) 
of  our  determination  and  have  directed 
the  U.S.  Customs  Service  to  continue  to 
suspend  the  liquidation  of  all  entries  of 
light-walled  rectangular  pipes  and  tubes 
from  Taiwan  that  are  entered,  or 
withdrawn  from  warehouse,  for  / 

consumption,  on  or  after  March  17. 1987 
and  to  require  a  cash  deposit  or  bond  for 
each  entry  in  an  amount  equal  to  the 
estimated  dumping  margin  as  described 
in  the  "Suspension  of  Liquidation" 
section  of  this  notice. 

EFFECTIVE  DATE:  June  1.  19fl7 

FOR  FURTHER  INFORMATION  CONTACT: 

Paul  Tembakis  or  Charles  Wilson, 
Office  of  Investigations,  Import 
Administration.  International  Trade 
Administration.  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW..  Washington.  DC  20230; 
telephone:  (202)  377-4136  or  377-5288. 

8UPPUEMENTARY  INFORMATION: 

Final  Determination 

We  have  determined  that  light-walled 
rectangular  pipes  and  tubes  from 
Taiwan  are  being,  or  are  likely  to  be, 
sold  in  the  United  States  at  less  than  fair 
value,  as  provided  in  section  735(a)  of 
the  Tariff  Act  of  1930.  as  amended  (the 
Act)  (19  U.S.C.  1673d(a)).  We  made  fair 
value  comparisons  on  100  percent  of  the 
sales  of  the  class  or  kind  of  merchandise 
to  the  United  States  by  the  sole 
respondent  during  the  period  of 
investigation.  May  1  through  October  31. 
1986.  The  weighted-average  margin  is 
shown  in  the  "Suspension  of 
Liquidation"  section  of  this  notice. 

Case  History 

On  March  11. 1987,  we  made  an 
affirmative  preliminary  determination 
(51  FR  8331.  March  17. 1987).  Since  then, 
as  required  by  the  Act.  we  afforded 
interested  parties  an  opportunity  to 
submit  oral  and  written  comments 
addressing  the  issues  arising  in  this 
investigation.  On  April  13, 1987.  we  held 
a  public  hearing  to  allow  parties  to 
address  the  issues. 

Scope  of  Investigation 

The  products  covered  by  this 
investigation  are  certain  light-walled 
welded  carbon  steel  pipes  and  tubes,  of 
rectangular  (including  square)  cross- 
section,  having  a  wall  thickness  of  less 
than  0.156  inch,  as  provided  for  in  item 
610.4928  of  the  Tariff  Schedules  of  the 
United  States  Annotated  (TSUSA). 


Fair  Value  Comparisans 

We  investigated  saka  of  Ugbt-walied 
rectangular  pipes  and  lubes  to  the 
United  States  during  the  period  May  1 
through  October  31. 1986.  Because  Yieh 
H&ing  accounted  for  all  sales  of  this 
merchandise  from  Taiwan,  we  limited 
our  investigation  to  tiiis  company. 

To  determine  whether  saies  of  the 
subject  merchundise  in  the  United 
States  were  made  at  less  than  fair  value. 
we  corapared  the  United  Slates  price 
with  the  foreogo  market  value  for  the 
company  under  LnvestigBtion.  We  used 
data  provided  in  the  response,  as 
explained  in  the  "Foreign  Market  Value" 
section  of  this  notice,  except  where 
otherwise  noted. 

Uaited  States  Price 

As  provided  in  section  772(b)  of  the 
Act.  we  used  the  pnirchase  price  of  the 
subject  merchandise  to  represent  United 
States  price  since  the  merchandise  was 
purchased  by  unrelated  U.S.  customers 
directly  from  the  foreign  manufacturer 
prior  to  importation.  We  calculated 
purchase  price  based  on  the  packed,  c.  4 
f.,  c.i.f.  or  f.o.b.  prices  to  unrelated 
purchasers  in  the  United  States,  We 
made  deductions,  where  appropriate,  for 
foreign  inland  freight,  brokerage  and 
handling  charges,  bank  charges,  ocean 
freight  and  manne  insurance.  We  made 
additions  to  purchase  price  for  duty 
drawback  (i.e.,  import  duties  which 
were  rebated,  or  not  collected,  by 
reason  of  the  exportation  of  the 
merchandise  to  the  United  Stales) 
pursuant  to  section  772ldXlJtB]  of  the 
Act. 

Foreign  Market  Vahi* 

In  accordance  with  section  773(e)  of 
the  Act.  we  calculated  foreign  market 
value  based  on  constructed  value.  Since 
Yieh  Hsing  had  no  viable  home  market. 
in  accordance  with  section  773fa)(l)(B) 
of  the  Act  and  §  353.5  of  our  regulations, 
respondent  reported  sales  to  Saudi 
Arabia,  its  largest  third  country  market, 
as  the  basis  for  foreign  market  value. 
The  petitioners  alleged  that  these  third 
country  sales  were  at  prices  below  the 
cost  of  producing  the  merchandise.  We 
examined  production  costs  which 
included  all  appropriate  costs  for 
materials,  fabrication  and  general 
expenses.  We  found  insufficient  sales  to 
Saudi  Arabia  above  the  cost  of 
production  to  allow  us  to  use  third 
country  prices  for  foreign  market  value 
in  accordance  with  section  773(b)  of  the 
Act. 

Cost  of  Production 

In  determining  the  cost  of  production 
for  Yieh  Hsing,  the  Department  relied  on 


"best  information  available"  because 
during  verification,  major  factors  (e.g. 
materials)  used  in  the  calculation  of  the 
cost  of  production  could  not  be  verified. 

Additionally,  in  its  response  the 
company  did  not  present  the  aclual 
quantities  of  materials  and  other 
components  which  it  used  in  the 
manufacturing  of  the  products,  but 
developed  a  cost  for  these  components 
based  on  formulas.  Analysis  of  these 
formulas  revealed  major  conceptual 
inaccuracies.  Therefore,  even  if  the  data 
used  in  the  formula  were  verified,  the 
submission  could  not  have  been  used. 

For  the  cost  of  production,  the 
Department  used  certain  company  data 
which  was  verified  and  adjusted  this 
cost,  when  necessary,  to  quantify  more 
appropriately  the  per  unit  costs.  For 
information  which  was  not  verified,  the 
respondent's  cost  information  was 
supplemented  with  information 
submitted  by  petitioners.  The 
Department  relied  upon  the  petitioners' 
material  usage  information  and  the 
prices  for  the  materials  paid  by  the 
respondent.  For  labor  and  factory 
overhead,  the  respondent's  costs  were 
used,  but  reallocated  to  restate  the  per 
unit  costs  more  appropriately.  General 
expenses  were  also  reallocated,  as  a 
percentage  of  cost  of  goods,  since  the 
theoretical  basis  for  developing  the  per 
unit  expense  used  by  the  respondent 
was  not  acceptable. 

Cotistructed  Value 

Since  we  found  there  were  insufficient 
sales  above  the  cost  of  production,  as 
defined  in  section  773(b)  of  the  Act.  we 
used  constructed  value  as  the  basis  for 
calculating  foreign  market  value. 

In  accordance  with  section  773(e)  of 
the  Act,  the  constructed  value  included 
the  material  and  fabrication  expenses 
incurred  to  produce  the  product  sold  m 
the  U.S.  market.  Since  general  expenses 
were  greater  than  10  percent,  we  used 
actual  general  expenses  of  the  company. 
Actual  profit  could  not  be  determined 
because  the  actual  costs  could  not  be 
verified.  Therefore,  the  statutory 
minimum  profit  of  eight  percent  was 
added.  We  also  added  the  cost  of  U.S. 
packing.  We  made  an  adjustment  to 
constructed  value  for  differences 
between  unrelated  commissions  paid  in 
the  two  markets  in  accordance  with 
S  353.15(b)  of  our  regulations. 

Currency  Conversion 

We  made  currency  conversions  from 
new  Jaiwan  dollars  to  U.S.  dollars  in 
acj^rdance  with  §  353.56(a]  of  our 
regulations,  using  the  certified  daily 
exchange  rates  furnished  by  the  Federal 
Reserve  Bank  of  New  York. 


Verification 

We  verified  the  information  used  in 
making  our  final  determmation  in 
accordaiice  with  section  779(a)  of  the 
Act.  We  used  standard  verification 
procedures,  including  examination  of 
relevant  sales  and  financial  records  of 
the  company  under  investigation 
However,  there  was  a  lack  of  sufficient 
supporting  documentation  for  certain 
portions  of  the  respondent's  cost  of 
production.  Therefore,  we  determined 
that  portions  of  the  cost  of  production 
data  submitted  by  the  respondent  could 

not  be  verified. 

» 

Petitioners'  Comments 

Petitioners '  comment  1:  The 
petitioners  argue  that  neither  the 
response  nor  the  verification  accurately 
refiects  rerolling  costs.  Petitioners  assert 
that  thinner  gauge  pipe  would  require 
more  extensive  rerolling  processing.  The 
petitioners  also  suggest  that  since  the 
rerolling  processing  would  not  be  less 
expensive  than  cold-reroUing  costs,  the 
amount  of  the  average  price  difference 
between  hot-rolled  steel  and  cold-rolled 
steel  should  be  used  for  reroiUng  costs. 

DOC  position:  Since  the  exact  coil 
used  to  produce  each  size  pipe  couid  net 
be  identified  and  the  gauge  of  the  coil 
and  pipe  varied  within  approximately 
the  same  range,  the  Department  did  not 
assume  that  thinner  pipe  would  require 
more  rerolling.  The  rerolling  expenses 
were  averaged  over  all  pipe  produced. 

Petitioners  comment  2:  The 
petitioners  argue  that  the  respondent's 
method  to  denve  the  mput  of  coil  using 
theoretical  weight,  subtracting  an 
amount  representing  a  saving  because  of 
the  lower  tolerance  level  for  the  wall 
thickness  of  the  pipe  and  adding  scrap 
which  was  sold,  will  not  appropriately 
state  materia!  usage.  They  contend  that 
a  weight  saving  cannot  be  assumed  to      > 
be  a  consistent  amount  and  that  scrap 
sold  should  not  be  compared  to  pipe 
produced. 

DOC  position:  The  Department  did 
not  consider  the  amount  of  the  input  of 
coil  to  be  appropriately  calculated  or 
verified  and  used  "best  information 
available."  See  the  "Foreign  Market 
Value"  section  of  this  notice. 

Petitioners '  comment  3:  The 
petitioners  contend  that  since  the 
verification  report  indicates  that  the 
company  maintained  adequate  records 
to  allocate  conversion  costs  on  machine 
time,  the  theoretical  methodology  should 
not  be  accepted. 

DOC  position:  The  Department  does 
not  have  specific  verified  machine  times. 
Therefore,  we  used  "best  information" 
for  the  allocation  of  conversion  costs  for 
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all  processes.  We  did  use  the  verified 
"through-put"  rate  in  the  forming  stage 
to  develop  labor  costs  for  this  process 
since  this  data  was  available.  See  the 
"Foreign  Market  Value"  section  of  this 
notice. 

Petitioners '  comment  4:  The 
petitioners  argue  that  the  respondents 
methodology  for  allocating  interest 
expenses  based  on  assets  used  by  the 
various  operations  of  the  company  is  not 
appropriate  since  interest  expense  is 
general  and  cannot  be  specifically  tied 
to  an  operation. 

DOC  position:  The  Department 
agrees.  Funds  used  to  finance  the 
company's  operations  are  fungible  and. 
therefore,  the  interest  expense  was 
allocated  to  all  products  based  on  the 
costs  incurred  for  the  goods  sold. 

Petitioners'  comment  5:  Petitioners 
urge  the  Department  to  add  the  total 
duty  paid  on  imported  raw  materials  to 
U.S.  price  and  foreign  market  value, 
rather  than  adding  the  amount  of  duty 
drawback  since  petitioners  contend  that 
drawback  amounts  were  excessive 
when  compared  to  duties  paid. 

DOC  position:  We  disagree.  As 
required  by  the  Act,  we  have  added  the 
total  verified  amount  of  duty  drawback 
for  each  sale,  instead  of  adding  duties 
paid  on  raw  materials.  The  verification 
showed  that  the  actual  amount  of  duty 
drawback  granted  was  slightly  less  than 
duties  which  would  have  been  paid,  and 
not  more,  as  indicated  by  petitioners 
This  nominal  difference  between  duty 
paid  on  imported  coil  and  duty  rebated 
on  exported  pipes  and  tubes  is  collected 
by  the  Ministry  of  Finance  as  a  handling 
charge  for  maintaining  drawback 
accounts. 

Respondent's  Comments 

Respondent's  comment  1:  The 
respondent  argues  that  although  the 
verification  report  does  not  directly 
disparage  Yieh  Hsing's  actions  or 
methods,  certain  statements  have 
negative  implications — specifically,  that 
the  1986  trial  balance  of  the  company 
was  not  presented  until  the  second  to 
the  last  day  of  th^  verification. 
Respondent  contends  that  the  company 
did  not  have  audited  1986  financial 
statements  or  audited  quarterly 
statements  and  that  these  statements 
had  not  been  requested  by  the 
Department's  verification  workplan 
presented  to  the  respondent  two  days 
before  verification. 

DOC  position:  The  1986  financial 
statements  were  requested  by  the 
Department  in  its  questionnaire.  Since 
such  statements  were  not  available, 
only  then  did  the  Department  resort  to 
the  possible  use  of  the  trial  balance  as  a 
means  to  reconcile  the  data  provided  by 


the  respondent.  Although  the  trial 
balance  was  not  specified  by  the 
Department's  verification  workplan.  this 
workplan  is  provided  by  the  Department 
only  as  an  aid  to  the  respondent.  The 
workplan.  as  stated  in  iis  first 
paragraph,  does  not  limit  the 
Department's  ability  to  venfy  only  those 
areas  and  to  obtain  only  those 
documents  specifically  requested.  The 
Department  has  the  right  to  request  any 
documents  and  verify  any  areas  which 
may  be  needed  for  a  satisfactory 
completion  of  the  venfication. 

A  trial  balance  is  a  primary  financial 
document  maintained  in  the  ordinary 
course  of  business  by  a  company,  and 
therefore,  should  have  been  readily 
available.  Since  the  trial  balance  is  used 
as  a  means  to  reconcile  all  the  various 
cost  components,  in  the  absence  of  an 
audited  financial  statement  it  must  be 
an  integral  part  of  the  total  verification. 

Respondent's  comment  2:  The 
respondent  contends  that  the  amount  of 
scrap  sold  by  the  company  is  an 
adequate  reflection  of  the  amount  of 
scrap  produced,  and  therefore  the  actual 
output  weight  can  be  divided  by  the 
yield  to  derive  the  actual  input  weight. 

DOC  position:  The  Department 
disagrees.  All  scrap  generated  by  the 
process  may  not  be  retrieved  and,  if 
retrieved,  may  not  be  sold.  Therefore, 
the  input  would  be  understated  if  only 
the  amount  sold  was  added  to  the 
output. 

Respondent's  comment  3:  Respondent 
contends  that  the  methods  used  to 
allocate  materials,  labor,  and 
overhead — namely,  the  theoretical 
weights  obtained  from  the  sales  records, 
were  the  most  appropriate  bases  of 
allocation:  and  that  theoretical  weights 
were  verified  by  the  Department  during 
the  sales  verification. 

DOC  position:  Production  costs  for  a 
period  of  lime  should  not  be  allocated 
based  on  the  weight  of  the  products  sold 
during  that  time.  Production  during  the 
period  of  investigation  would  not  be 
equal  to  the  sales  since  certain  pipe  sold 
had  been  produced  prior  to  such  time 
and  other  pipe  produced  was 
inventoried  during  that  period. 

Additionally,  the  weights  of  the 
various  sizes  of  pipe,  individually  and  in 
total,  used  by  the  respondent  for  the 
allocation  of  production  costs,  did  not 
reconcile  to  the  total  weights  or  the 
various  individual  weights  verified  for 
sales. 

Respondent's  comment  4:  The 
respondent  contends  that  duties  should 
be  included  in  material  costs  only  to  the 
extent  duties  are  paid.  Since  such  duties 
are  rebated  if  such  materials  are  used  in 
export,  these  amounts  are  contingent 


liabilities  and  material  costs  should  not 
include  the  rebdted  duties 

DOC  position  The  Act  requires  that 
duties  paid  and  rebated  upon 
exportation  be  added  to  the  U.S.  sales 
prices.  Section  772(d)(1)(D)  To  reflect  a 
commensurate  amount  of  actual  duties 
in  the    foreign  market."  the  duties 
rebated  on  materials  were  included  as 
material  costs. 

Respondent's  comment  5:  The 
respondent  argues  that  long-term 
interest  expense  should  be  allocated  to 
product  groups  based  on  the  value  of  the 
fixed  assets  used  for  that  group  and  then 
allocated  to  the  sales  units  based  on 
production. 

DOC  position:  The  Department 
believes  that  expressing  interest 
expenses  as  a  percentage  of  the  cost  of 
goods  is  an  appropriate  method  for  the 
allocation  of  such  expenses.  See  Mirrors 
in  Stock  Sheet  and  Lehr  End  Sizes  frvm 
Belgium  (52  FR  3156)  The  interest 
expense  in  incurred  during  a  period  of 
time;  if  allocated  based  on  quantities 
produced  and  not  on  the  goods  sold, 
total  interest  expense  for  this  period 
would  not  be  captured  since  part  of  the 
interest  expense  would  be  attributed  to 
those  products  which  may  have  been 
inventoried. 

Respondent's  cumment  ft-  Respondent 
contends  that  in  the  previous  pipe  and 
tube  investigation  in  1985,  the 
Department  accepted  the  methodology 
used  by  the  respondent  in  computing  the 
cost  of  production. 

DOC  position:  The  Department  did 
not  accept  the  respondent's 
methodology  of  computing  the  cost  of 
production  in  the  1985  pipe  and  tube 
investigation  for  the  final  determination. 
In  fact,  in  its  final  determination  in  the 
1985  investigation,  the  Department  used 
the  best  information  available  (which 
included  certain  information  contained 
in  the  petition)  and  the  respondent's 
methodology  was  rejected. 

Respondent's  comment  7:  Respondent 
claims  that  the  Department  erred  in  its 
preliminary  determination  by  using  an 
incorrect  conversion  rate  which  had  the 
effect  of  overstating  adjustments 
relating  to  the  sales  prices  and 
understated  the  constructed  value 
calculations. 

DOC  position:  We  agree  and  have 
used  the  correct  conversion  factor  for 
our  final  calculations. 

Respondent's  comment  8:  The 
respondent  states  that  the  Department 
erred  in  the  computation  of  the  cost  of 
production  for  the  preliminary 
determination  by  using  the  average  duty 
drawback  added  to  the  raw  material 
costs  rather  than  a  weighted  average 
duty  drawback. 
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DOC  position:  For  the  final 
determination,  the  Department  used  the 
percentage  of  duties  on  purchases  of 
raw  materials.  The  average  duty 
drawback  was  used  in  the  preliminary 
determination  because  of  the  lack  of 
specific  data. 

Respondent's  comment  9:  Respondent 
claims  that  the  Department  double- 
counted  the  packing  expenses  in 
computing  the  constructed  value  in  the 
preliminary  determination,  since  the 
cost  of  packing  was  included  in  the  cost 
of  production. 

DOC  position:  We  agree  that  we 
double-counted  packing  labor.  This  has 
been  corrected.  We  note,  however,  that 
the  Department  had  no  basis  to  know 
that  the  cost  of  packing  materials  was 
included  in  the  cost  of  production,  since 
this  fact  was  not  disclosed  in  the 
submission. 

Respondent's  comment  10:  The 
respondent  declares  that  it  included  the 
costs  of  ocean  freight,  insurance, 
brokerage,  and  banking  charges  in 
selling,  general  and  administrative 
expenses  in  the  submission,  and  that 
these  should  be  taken  out,  since  the 
Department  compares  ex-factory  prices 
to  cost  of  production. 

DOC  position:  Selling,  general  and 
administrative  expenses  have  been 
adjusted  in  the  final  determination  to 
exclude  ex-factory  costs.  Again,  it  was 
not  disclosed  to  DOC  until  verification 
that  these  expenses  were  included. 

Respondent's  comment  11: 
Respondent  argues  that  Yieh  Hsing's 
claim  for  duty  drawback  should  be 
accepted  on  those  sales  for  which 
drawback  was  applied  but  not  yet 
received  based  on  a  presumption  of 
regularity.  Respondent  refers  to  the 
verification  where  it  was  demonstrated 
that  in  other  instances  drawback  was 
routinely  granted  once  an  application 
was  filed.  Respondent  also  claims  that 
Yeih  Hsing's  drawback  claim  should  be 
accepted  on  tho^e  contracts  where 
applications  were  not  filed  at  the  time  of 
the  verification,  but.  have  since  been 
submitted  to  the  Ministry  of  Finance  for 
payment. 

DOC  Position:  Regarding  the  first 
point  raised  by  respondent,  we  agree 
and  have  allowed  the  drawback  claim 
because  the  verification  did  not  show 
any  instances  where  drawback 
applications  had  been  denied.  We 
disagree,  however,  with  respondent's 
contention  that  drawback  should  be 
granted  on  sales  where  applications 
were  not  filed  until  after  verification. 
We  disallowed  Yieh  Hsing's  drawback 
claim  on  sales  where  drawback  amounts 
could  not  be  verified  through  the 
existence  of  a  drawback  application  and 
other  relevant  documents. 


Suspension  of  liquidation:  In 
accordance  with  section  733(d)  of  the 
Act.  we  are  directing  the  U.S.  Customs 
Service  to  continue  to  suspend 
liquidation  of  all  entries  of  light-walled 
rectangular  pipes  and  tubes  from 
Taiwan  that  are  entered,  or  withdrawn 
from  warehouse,  for  consumption,  on  or 
after  March  17. 1987.  the  date  of 
publication  of  our  notice  of  preliminary 
determination  in  the  Federal  Register. 
The  U.S.  Customs  Service  shall  continue 
to  require  a  cash  deposit  or  the  posting 
of  a  bond  equal  to  the  estimated 
weighted-average  amounts  by  which  the 
foreign  market  value  of  the  merchandise 
subject  to  this  investigation  exceeds  the 
United  States  price  as  shown  in  the 
table  below.  The  cash  deposit  or 
bonding  rate  established  in  the 
preliminary  determination  shall  remain 
in  effect  with  respect  to  entries  or 
withdrawal  from  warehouse  made  prior 
to  the  date  of  publication  of  this  notice 
in  the  Federal  Register.  The  suspension 
of  Liquidation  will  remain  in  effect  until 
further  notice. 


Manuiacturec  /  producer  /  expone' 


percem- 


Yleh  Hsng  EnMipfM  Co..  Ud. 
AH  others    
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rrC  Notification 

In  accordance  with  fection  735(d)  of 
the  Act.  we  have  notified  the  ITC  of  our 
determination.  In  addition,  we  are 
making  available  to  the  ITC  all 
nonprivileged  and  nonproprietary 
information  relating  to  this 
investigation.  We  will  allow  the  ITC 
access  to  all  privileged  and  business 
proprietary  information  in  our  files, 
provided  the  ITC  confirms  that  it  will 
not  disclose  such  information  either 
pulilicly  or  under  administrative 
protective  order  without  the  written 
con'^ent  of  the  Deputy  Assistant 
Secretary  for  Import  Administration. 
The  ITC  will  determine  whether  these 
import."  materially  injure,  or  threaten 
material  injury  to,  a  United  States 
industry  witnm  4.''  Hays  of  the 
publication  of  this  notice. 

This  determination  is  published 
pursuant  to  section  735(d)  of  the  Act  (19 
U.S.C.  1673d(d)). 

Dated:  May  26. 1987. 
Paul  Freed«nt>erg. 

Assistant  Secretary  for  Trade  Administration. 
(FR  Doc.  87-12407  Filed  S-29-87;  8:45  am) 
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[A-247-003) 

PortlarKl  Cement.  Other  Than  White, 
Nonstaining  Portland  Cemerrt,  From 
the  Dominican  Republic;  Final  Resutts 
of  Antidumping  Duty  Administrative 
Review 

AGENCY:  International  Trade 

Administration.  Import  Administration. 

Commerce. 

ACTK>n:  Notice  of  final  results  of 

antidumping  administrative  review. 

SUMMARY:  On  April  3. 1987.  the 
Department  of  Commerce  published  the 
preliminar>'  results  of  its  administrative 
review  of  the  antidumping  finding  on 
Portland  cement,  other  than  white, 
nonstaining  Portland  cement,  from  the 
Dominican  Republic.  The  review  covers 
three  manufacturers  and/or  exporters  of 
this  merchandise  to  the  United  States 
and  the  period  June  1. 1983  through  April 
30. 1985. 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  We  received  no 
comments.  Based  on  our  analysis,  the 
final  results  of  review  are  unchanged 
from  those  presented  in  the  preliminary 
results. 

EFFECTIVE  DATE:  June  1, 1987. 
FO«  FIWTHER  INFORMATION  CONTACT: 
Knobae  C.H.  Brooks  or  Robert  J. 
Marenick,  Office  of  Compliance. 
International  Trade  Administration.  U.S. 
Department  of  Commerce,  Washington, 
DC  20230;  telephone:  (202)  377-5255. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  April  3, 1987,  the  Department  of 
Commerce  ("the  Department") 
published  in  the  Federal  Register  (52  FR 
10786)  the  preliminan,'  results  of  its 
administrative  review  of  the 
antidumping  finding  on  Portland  cement. 
other  than  white,  nonstaining  Portland 
cement,  from  the  Dominican  Republic 
(28  FR  4507.  May  4,  1963). 

The  Department  has  not  completed 
that  administrative  review  in 
accordance  with  section  751  of  the  Tariff 
Act  of  1930  ("the  Tariff  Act"). 

Scope  of  the  Review 

Imports  covered  by  the  review  are 
shipments  of  Portland  cement,  other 
than  white,  nonstaining  Portland 
cement,  currently  classifiable  under 
items  511.1420  and  511. 1440  of  the  Tariff 
Schedule  of  the  United  States 
Annotated. 

The  review  covers  three 
manufacturers  and/or  exporters  of 
Dominican  Republic  Portland  cement,      , 
other  than  white,  nonstaining  Portland 
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cement,  to  the  LIniled  Stales  tmd  l*»e 
period  lunc  1  lOaS  through  April  30. 
198& 

P'ioal  Restiltii  of  Review 

We  Rave  interested  parties  an 
opportunity  to  uotiiment  on  the 
preliminary  results.  We  received  no 
comments.  Basprl  im  mir  anaU'sis.  t^e 
final  rpsults  of  n'virw  arr  the  same  as 
those  presented  in  the  prclunmarv 
results  of  review,  and  we  deteniiir\e  that 
for  the  penod  June  L  1983  throMRh  April 
30, 1985  a  marxin  of  10  33  pert  wit  exists 
for  the  three  manufactiwirs  and/or 
exporters,  Cemento*  Naruniaies.  S.A.; 
Comcrcialtzadora  del  CnrH)e.  S.A.;  and 
Fabrlca  Dominicana  de  Cemento,  C.  por 
A. 

The  Department  will  instruct  the 
Customs  Service  to  assess  antidumping 
duties  on  ail  appropriate  entries.  The 
Ilcpartmt-nt  will  issue  appraisement 
instructions  directly  to  the  Customs 
Service. 

Further,  as  provided  for  by  section 
751(a)(1)  of  the  Tariff  Act  a  cash  deposit 
of  estimated  antidumping  duties  based 
upon  t+ie  above  margin  shall  be  required 
for  these  firms.  For  any  shipments  from 
a  new  exporter  not  covered  t)y  this  or 
prior  administrative  reviews  whose  first 
shipiiifiits  txxurrcd  after  April  Sf),  t9R.S 
and  who  is  uitrelaled  to  any  n-viewed 
firm,  a  casb  depowt  of  10.33  per<«ot 
shall  he  required.  These  deposit 
reguirementa  are  «'ffective  for  all 
shipments  of  IKmunicHO  Repui)lic 
Portland  cement,  otbe  than  wfule. 
nonstainm^  Portland  cement,  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  this  noti<-.e  and  shall 
remain  in  effect  luitil  publication  of  the 
final  results  of  the  next  administrative 
review. 

This  administrative  review  aad  autice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tanff  Act  (19  U.S.C  1675(aM » )) 
and  S  353.53a  of  the  Commerce 
Regulations  (19  CFR  353.53«). 

Dated:  Mfly  2S.  1987. 
Ios«ph  A.  SpetrinL 

Acting  Urpiity  Assistant  Secretary  for  (mport 
Administration. 

|FR  Doc.  87-12408  Filed  »-2»-a7;  t:4S  amj 
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(A-427-0011 

Sorbitol  From  Franc*;  Rnal  R«»ults  of 
Antidumping  Duty  Admintotrativ* 
Review 

AOENCr:  International  TraUe 
Adrainistratton,  Imfxtrt  Admin  is  tralioo. 
CoBunercA. 


ACTION:  \olMUi  of  ftOMi  results  of 
anLuiuuipinK  duty  Administjative 
Review 


SUMMAirr  (>n  Apnl  2.  19B7.  the 
l)n>"rtm«!nt  of  (>mimeTT:e  ptihbshed  (he 
pri.'linunnry  rf'swHs  of  its  administrative 
review  of  the  antidumping  duty  order  <m 
Sorbitol  from  Kran<  e  The  review  rnvers 
one  manufacturer  of  this  nurchandise 
and  the  perHni  April  1.  19«S  through 
March  31.  ^90b 

We  K-'^e  mteresiled  parties  an 
(4>jx>rtu(iily  lo  coiiinienl  on  the 
prelimmary  r»-8ull».  We  received  uo 
corameots  and  the  final  rebults  remain 
unchanged  from  those  prtjsented  in  our 
preliminary'  results  of  review. 
EFFECTIVf  DATE  |une  L  1970 
FOR  FURTMES  mFOHMATIOM  CO^TTACT. 
Maureen  kofnii  of  Uavkd  Mut.'lier.  Office 
of  Compliance.  liUenuiliuaal  I'rade 
Administration,  U.S.  Deparlmciit  of 
Commerce,  Washington.  DC  OLiau, 
telephone:  (202)  377-29ZJ 
SUPPLY MEMTARV  INFORMATION: 

Background 

On  April  2. 1987,  the  Department  of 
Commerce <"the  DeparimeiU") 
published  in  the  Federal  Register  (riZ  KR 
10600J  the  preliminary  results  of  its 
administrative  review  of  the 
antuiumping  duty  order  on  sorbitol  from 
France  (52  FR  15391,  April  9.  1982).  We 
have  now  completed  the  administrative 
review  in  accordance  with  section  751  of 
the  Tariff  Art  of  1930  ("the  Tariff  Act"). 

Scope  of  the  Review 

Imports  covered  by  the  review  are 
shipments  of  crystalline  sorbitol. 
Crystalline  sorbitol  is  a  polyol  produced 
by  the  catalytic  hydrogenation  of  sugar 
(glucose).  It  is  used  in  the  production  of 
sugarless  gum.  candy,  groceries,  and 
pharmaceuticals.  Crystalline  sorbitol  is 
currently  classifiable  under  item 
493.6820  of  the  Tanff  Schedules  of  the 
United  States  Annotated. 

The  review  rovers  one  French 
mamifacturer  of  crystalline  sorbitol 
exported  to  the  United  States,  Roquette 
Freres,  and  the  period  April  1. 1985 
through  N4arch  31,198a 

Fma!  Results  of  the  Review 

We  invited  mterested  parties  to 
comment  on  the  preliminary  results.  We 
received  no  comments  or  requests  for  a 
hearing.  Based  on  our  analysis,  the  Final 
results  of  our  review  are  unchanged 
from  those  we  presented  in  the 
preliminary  results,  and  we  determine 
that  a  margin  of  12.07  percent  exists  for 
the  period  April  I.  1985  through  Maruh 
31,1986. 

"Hie  Department  will  instruct  the 
Customs  Service  to  assess  antidumping 


duties  on  all  appropriate  rntnes.  llie 
Department  will  issue  appraisement 
instructions  direc<ly  to  the  Customs 

Service.  Individual  dlfferent:es  between 
United  States  pnce  and  foreign  market 
value  may  vary  from  the  percentaRe 
stated  above 

Further,  as  provided  for  by  section 
751(a)  of  the  Tanff  Act.  a  cash  deposit  of 
estimated  antidumping!  duties  of  12J)7 
percent  shall  be  required 

For  any  future  entries  of  this 
nercixandise  from  a  ww  exporter  not 
covered  in  this  or  prior  <nimmistrative 
reviews,  whose  first  shipments  occurred 
after  March  31,  1!*«6  and  who  is 
iinrel.ili>d  to  the  reviewed  firm  or  any 
prevKMisly  rexTcwp^i  Tirnc  a  cash  deposit 
of  12.07  percent  shall  be  re<^uired  This 
deposit  requirvnrM'nt  is  effective  for  all 
shipments  of  French  sorbitol  entered  or 
withdrawn  from  w.irehouse,  for 
consumpth)n  on  or  after  the  date  of 
publ«:at!r»n  of  the  final  results  of  this 
administmbve  review 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tanff  Art  (19  IJ.S.C.  1675(aMl)) 
and  I  3.'')3  S3a  of  the  Commerce 
Regulations  (19  CFR  353  53a) 

Uuled   M,i>  a>.  U«J7. 
losepii  A.  Spetrini. 

A (  t*a^  Deputy  Assistant  Secretary  for  Import 
Aiimiii  IS  tmttmi. 

[Hi  Doc  87-12410  KiU-d  5-2!Mr7:  «;45  am| 
BILLING  coot  JttO-OS-M 


IA-47&-104I 

Strontium  Nitrate  From  Italy;  Final 
Results  of  Antidumping  Duty 
Administrative  Review 

agency:  International  Trade 

Administration.  Import  Administration. 

Commerce. 

action:  Notice  of  Hnal  results  of 

antidiunping  duty  administrative  review. 

summary:  On  March  2. 1987,  the 
Department  of  Commerce  published  the 
preliminary  results  of  its  administrative 
review  of  the  antidumping  duty  order  on 
strontium  nitrate  from  Italy.  The  review 
covers  one  manufacturer/exporter  of 
this  merchandise  and  the  period  June  1. 
1983  through  May  14.  1984. 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  We  received  no 
comments.  The  Hnal  rtsiJtB  are 
unchanged  from  those  presented  in  the 
preliminary  results  of  review. 
EFFECTIVf  DATE;  June  1,  1987 
FO«  RiRTMCR  INFORMATION  CONTACT: 

Richard  P.  Bruno,  or  Robert  J.  Marenidt. 
OfHce  of  Coaipluinoe,  International 
Trade  Administration.  \i^  Department 


of  Commerce,  Washington,  DC  20230; 
telephone-  (202)  377-5255. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  March  2,  1987.  the  Department  of 
Commerce  ("the  Department") 
published  in  the  Federal  Register  (52  FR 
6207)  the  preliminary  results  of  its 
administrative  review  of  the 
antidumping  duty  order  on  strontium 
nitrate  from  Italy  (46  FR  32864,  June  25, 
1981).  The  Department  has  now 
completed  that  administrative  review  in 
accordance  with  section  751  of  the  Tariff 
Act  of  1930  ("the  Tariff  Act"), 

Scope  of  the  Review 

Imports  covered  by  the  review  are 
shipments  of  strontium  nitrate,  a 
chemical  compound  Sr(N03)j,  currently 
classifiable  under  item  421.7400  of  the 
Tariff  Schedules  of  the  United  States 
Annotated. 

The  review  covers  the  one  known 
manufacturer/exporter  of  Italian 
strontium  nitrate,  Societa  Bario  e 
Derivati  S.p.A.  ("SABED "),  and  the 
period  June  1, 1983  through  May  14, 1984. 

Final  Results  of  the  Review 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  We  received  no 
comments.  The  final  results  of  our 
review  are  the  same  as  those  presented 
in  the  preliminary  results  of  the  review, 
and  we  determined  that  no  margins 
exist  for  Societa  Bario  e  Derivati  S.p.A. 
("SABED"),  for  the  period  June  1, 1983 
through  May  14,  1984. 

The  Department  will  instruct  the 
Customs  Service  not  to  assess 
antidumping  duties  on  all  appropriate 
entries.  The  Department  will  issue 
appraisement  instructions  directly  to  the 
Customs  Service. 

Further,  as  provided  by  section 
751(a)(1)  of  the  Tariff  Act.  since  there 
was  no  margin  the  Department  shall  not 
require  a  cash  deposit  of  estimated 
antidumping  duties  for  SABED.  For  any 
entries  of  this  merchandise  from  a  new 
exporter  not  covered  in  this  or  prior 
administrative  reviews,  whose  first 
shipments  occurred  after  May  14. 1984 
and  who  is  unrelated  to  the  reviewed 
firm,  no  cash  deposit  shall  be  required. 
These  deposit  requirements  are  effective 
for  all  shipments  of  Italian  strontium 
nitrate  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  of  publication  of  this  notice  and 
shall  remain  in  effect  until  publication  of 
the  final  results  of  the  next 
administrative  review. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 


and  S  353.53a  of  the  Commerce 
Regulations  (19  CFR  353.53a). 

Dated:  May  26.  1987 
(osepli  A.  Spetrini. 

Acting  Deputy  Assistant  Secretary  for  Import 
Administration. 
[FR  Doc.  87-12411  Filed  5-29-87;  8:45  am] 
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(A-588-014] 

Tuners  (of  the  Type  Used  In  Consumer 
Electronic  Products)  From  Japan;  Final 
Results  of  Antidumping  Duty; 
Administrative  Review 

AGENCY:  International  Trade 

Administration;  Import  Administration 

Commerce. 

ACTION:  Notice  of  final  results  of 

antidumping  duty  administrative  review. 

SUMMARY:  On  April  9. 1987  the 
Department  of  Commerce  published  the 
preliminary  results  of  its  administrative 
review  of  the  antidumping  finding  on 
tuners  (of  the  type  used  in  consumer 
electronic  products)  from  Japan.  The 
review  covers  three  manufacturers  and/ 
or  exporters  of  this  merchandise  to  the 
United  States  and  generally  the  period 
December  1, 1982  through  November  30, 
1984. 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  We  received  no 
comments. 

Based  on  our  analysis,  the  final 
results  of  review  are  unchanged  from 
those  presented  in  the  preliminary 
results. 

EFFECTIVE  DATE:  June  1, 1987, 
FOR  FURTHER  INFORMATION  CONTACT: 
Edward  Haley  or  Robert  J.  Marenick, 
Office  of  Compliance,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  Washington,  DC.  20230; 
Telephone:  (202)  377-5289/5255. 
SUPPLEMENTARY  INFORMATION:  . 

Background 

On  April  9,  1987,  the  Department  of 
Commerce  ("the  Department") 
published  in  the  Federal  Register  (52  FR 
11526)  the  preliminary  results  of  its 
administrative  review  of  the 
antidumping  finding  on  tuners  (of  the 
type  used  in  consumer  electronic 
products)  from  Japan  (35  FR  18914. 
December  12, 1970).  The  Department  has 
now  completed  that  administrative 
review  in  accordance  with  section  751  of 
the  Tariff  Act  of  1930  ("the  Tariff  Act"), 

Scope  of  the  Review 

Imports  covered  by  the  review  are 
shipments  of  tuners  (of  the  type  used  in 
consumer  electronic  products) 


consisting  primarily  of  television 
receiver  tuners  and  tuners  used  in  radio 
receivers  such  as  household  radios. 
stereo  and  high  fidelity  radio  systems, 
and  automobile  radios.  TTiey  are 
virtually  all  in  modular  form,  aligned 
and  ready  for  simple  assembly  into  the 
consumer  electronic  product  for  which 
they  were  designed.  The  term 
"consumer  electronic  products"  includes 
television  sets,  radios,  and  other 
electronic  products  of  the  tj'pe 
commonly  bought  at  retail  by  household 
consumers,  whether  or  not  used  in  or 
around  the  household.  Excluded  are 
complete  stereophonic  tuners  which  are 
consumer  products  themselves,  but  not 
excluded  are  modular-t\pe  stereophonic 
tuners.  Tuners  covered  by  the  finding 
are  currently  classifiable  under  items 
685.0200  and  685.3277  of  the  Tariff 
Schedules  of  the  United  States 
Annotated. 

The  review  covers  three 
manufacturers  and/or  exporters  of 
Japanese  tuners  to  the  United  States  and 
generally  the  period  December  1, 1982 
through  November  30, 1984.  There  were 
no  known  shipments  of  this 
merchandise  to  the  United  States  by  the 
three  firms  during  the  period,  and  there 
are  no  known  unliquidated  entries. 

Final  Results  of  Review 

We  invited  interested  parties  to 
comment  on  the  preliminary  results,  and 
we  received  no  comments.  Based  on  our 
analysis,  the  final  results  of  review  are 
the  same  as  those  presented  in  the 
preliminar>'  results  of  review,  and  we 
determine  that  the  following  margins 
exist  during  the  periods  indicated. 


Manufac- 
turer/ 
exporter 

Time  period 

margin 
(percent) 

Marut>eni 
Corp 

Murata 
Manu- 
facturing 
Co.,  Ltd .. 

Toa 
electric 
Co.. 
Ltd 

9/01/84-11/30/84 

9/01/84-11/30/84 

12/01/82-11/30/84 

•23.66 
'  1.9 
•1.9 

'No  shipments  dunng  the  penod. 

The  Department  will  instruct  the 
Customs  Service  to  assess  antidumping 
duties  on  all  appropriate  entries.  We 
will  issue  appraisement  instructions 
directly  to  the  Customs  Service. 

In  accordance  with  section  751  (a)(l} 
of  the  Tariff  Act,  a  cash  deposit  of 
estimated  antidumping  duties  based  on 
the  above  margins  shall  be  required  for 
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(hese  firm*.  Kor  anjr  W(h«'  shipmHnIs 
Erom  (he  remnininK  known 
manufa(.H4»n!!r«  and/ or  emwiters  im«< 
covered  ui  thi»  ntriew.  ■  c««h  depowl 
shall  he  reqwred  «(  the  rate>  pnbbshcd 
in  the  final  remtitg  uf  the  irist 
adminiatrative  revjew  for  each  of  th<me 
fimiB  (4U  f-V  3131H.  A^|u«t  H.  liW4).  Ili)- 
dbovp  nuirgtns  do  not  chunxe  tkte  wim-nt 
zeru  percent  for  c«!«i)  dt^tsit;*  ul 
estim-ittni  afi(KJampiaf{  dtiHes  (or 
.shipnient.s  from  d  rw w  exporter  (52  FR 
M7».  KobriMiry  ZJ.  l^W?).  lhu»e  depomi 
rt.'()u»rt;n>en(8  are  effective  ft>r  «H 
shipaufiiis  uf  )ii(Minese  ttuters  (of  the 
type  u«(.'d  iH  ctHMumer  eleGtrufiK: 
prudiM^s)  erUenHi.  or  widKlrMwn  fnKn 
wdrutuMiAti.  for  coru»ump(««<n  on  (X  a(\ei 
the  Ja<<-  of  pu(*iu:atu>n  of  ihiii  notice  Hod 
.shall  rwTVdin  in  efftTt  until  putiiic<<tion  of 
the  ftriaJ  results  of  the  ne>it 
administruLive  review. 

This  administrntive  review  MiKi  rtotx-e 
are  in  accordance  with  section  751{dM1 1 
of  the  Tariff  Act  (19  l).S.Q  ItiTSi^MUJ 
Hmi  i  353-S3i<  of  the  Couuuitck 
ReKulalions  (19  CHi  35a...WdJ. 

U«N!(i:  May  28.  ]<wr 
|»«eph  A   Spefini. 

Acttng  Ik'ftatr  Assi.itimt  SotTplarf  ff>r  linport 
AthmrnxOntu  >«. 

\VV.  l)(>c  87   12412  Ktled  5-.29-^.  a «S  ««i| 
BILLIMQ  COOe  »10-0«-»l 

IC-357-001) 

Leather  Wearing  Apparel  From 
Argentina;  Final  Resuttv  of 
Countervafltng  Duty;  Administrative 
Revtew 

AGENCY:  tntemHtiamti  Trade 

Administration.  Import  Administration 

Commerce. 

ACTION:  Notice  of  itn«i  results  of 

countervailing  duty  administrative 

review. 

suMHiAliv:  On  April  a  1887,  the 

DepHrtment  published  the  preliminary 
results  of  its  adminstrative  review  of  the 
countervailing  duty  order  on  leather 
wearing  appuel  frnm  Argentiaa.  We 
determine  the  lot.tl  tmunty  or  grant  for 
luly  1,  1983  through  December  31. 19M 
to  be  zero. 

EFFECTIVE  DATE:  |une  1.  1987. 
FOR  FURTHCa  WFOflMATION  CONTACT 
Syivui  Ch.nlwK  k  or  Mem. in!  ('arreHU. 
Office  of  Compliance.  Intemiitjoniil 
Trade  Admmistralion.  I'.S.  Deparlmeni 
of  Comn^Tce.  Washinlon.  \)C.  ZVCLVi. 
Telephone:  (20::)  377 -27H8. 
SUPPLE  MENTAirV  INTOWMATIOW: 

Background 

On  April  8.  19fl".  the  Uepartraent  of 

(;omm«Tce  ("the  IVpartmeut  ') 


pubhshMi  in  ttw  FMleral  KefWter  (SZ  FR 
113n)|  the  preliramMry  reswit*  of  Its 
administrative  review  o^  the 
countervailing  duty  order  on  leether 
wearing  apparel  from  Argenliaa  (4U  FK 
114W):  March  18.  1983)  On  Sep4eml»er 
17,  lilttS,  an  uitwested  party,  the 
AmalxaniHted  Clothio^  and  Textde 
Workers  Union.  Af-'L/ClO,  rtiquested  in 
accordance  with  19  CFR  3^5  10  an 
administrative  review  of  the  ortier  We 
puhlwhed  the  initiation  on  May  :«),  1986 
(51  FR  l«»se01  Thf!  DppartmenI  h*8  now 
rondiirted  this  ndmmsTrntive  review  in 
accordance  wrth  sertten  751  uf  the  Tariff 
Act  of  1930  ("the  Tsriff  Act"). 

Scope  of  Rtrview 

Imports  CDvenuJ  by  the  review  are 
shipments  of  Argentiiv  ledther  wearinj^ 
app^irel.  currently  ciussifiaiile  under 
ite«>8  7tf1.7ea<).  7«1  7%Mi  artd  7^1  7^m^  of 
the  Tariff  Sdieddi.-s  of  the  United  St»te« 
Annotated. 

The  rev«>w  ct»vers  the  p^nod  Jniy  1. 
19H3  ttwtxiKh  l)e<;e«nber  31    19M  and 
three  prf>Kmms  (1)  The  reembolst).  a 
cash  refmte  of  taxes:  (Z)  pre-exporl 
financtntf:  end  {3?  rnrentives  for  expr>rts 
frnm  noiHhem  ports 

KtoaJ  Results  of  Review  » 

We  gave  interested  parties  an 
opportunity  to  comment  nn  the 
preliminary  restilts.  We  received  no 
comments  The  final  results  of  the 
review  are  the  same  as  the  preliminary 
results. 

The  Department  will  instruct  the 
Customs  Service  not  to  assess 
countervailing  duties  on  any  shipments 
of  this  merchandise  exported  on  or  after 
July  1.  1**«3  and  on  or  before  Decemtier 
31.  l<t«4 

Furttier.  the  Department  will  instruct 
the  Customs  Service  not  to  collect  a 
cash  deposit  of  estimated  countervailing 
duties,  as  provided  by  section  751(a)tl) 
of  the  Tariff  Act.  on  any  shipments  of 
leather  wearing  apparel  from  .Argentina 
entered,  or  withdrawn  from  warehouse. 
for  consumption  on  or  after  the  date  of 
publication  of  this  notice.  This  deposit 
requirement  shall  rem«in  in  effpfrt  until 
publication  o<  the  final  results  of  the 
next  adminsitrative  review. 

This  administrative  re^Hew  and  notice 
are  in  accordance  with  section  751(a)(t) 
of  the  Tariff  Art  (19  U  S.C.  1675(a)(1)) 
and  §355  10  of  the  Commerre 
Regulations  (19CFK  355.10). 

rJaU'iJ   Md>  2«k  ltfa7. 
)r>»epti  \.  Spethnl, 

Acting  Drputy  Assistant  Secretary.  Import 
Admtmatrolioit. 
[VH  r»<»c  87-l«lJ  Filed  6-»Mi:^  845  nm\ 
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DEPAfrrMEMT  OF  EDOCATfOH 

Office  of  Educattonai  RMearcti  and 

Improvennent 

iment  Ta  fta#ay  to  ttw  Indiana  State 
Ut)rary  Fanda  nacotwrad  as  a  RaauM 
ot  a  Final  A«dR  Datarmination 

agency:  Department  of  Education. 

action:  N«tK:e  of  in«enl  to  award 
grantbacik  funds. 

tUMMAMV:  PursuiuU  to  section  456  of  tbe 
General  Education  Provisions  Act  as 
amended  [Uei'\]  (20  U.S.C.  1234e).  the 
Secretary  intends  to  repay  to  the 
Indiana  State  Library  Agency  (State 
Agency  L  untler  a  grantback 
arrangement  an  :imouBt  eqaal  to  75 
[)ercent  of  the  $1.579/W1  audit  debt 
rei«nt!y  rectnered  by  tlie  Department  of 
FUlucation  (Departmeoi^  This  notice 
ciesrrihes  the  State  Agency's  plans  for 
the  use  of  the  fnnda  whicfa  the  Secretary 
intends  to  repay  and  die  term*  and 
conditions  under  which  ttw  Secretary 
intends  to  make  these  funds  available  to 
the  State  A^jency. 

DATE:  All  written  ooraoicnts  stiouid  be 
received  by  the  Department  of 
Education  on  or  before  July  1.  1JW7. 

FOR  FufrrMER  info«w»ation  contact: 

Mr  Roltert  ikLis«4Mi.  UireUor.  IHibiic 
Library  Support  Staff.  U.S  Department 
of  Educatiwn.  S.SS  New  Jersey  Avenue. 
NW   (Suite  4<V4).  Washmglon.  DC  20206. 
Telephone;  (201)  357-63IU. 
SUm^MEMTARV  INFONMATION: 

A.  Background 

In  an  audit  report  dated  May  25.  1982. 
the  Office  of  Inspe<.tor  General  of  the 
US.  Department  of  F^ucation  issued  the 
results  of  a  special  aud»<  of  the  State 
Agency's  obligation  and  expenditure  of 
funds  under  Titles  I  and  lH  of  the 
Library  Services  and  Co<istrurtion  Act. 
as  amended  (LSCA)  (20  V^C  351  ft 
scq\.  The  audit  covered  the  period  from 
October  1.  197S  through  September  30, 
197^  The  limited  purpose  of  the  audit 
was  to  determine  the  extent  of 
obligations  and  expenditures  of  funds 
beyond  the  allowable  time  period  for 
obligations  and  expenditures  of  grant 
funds  as  defined  by  Section  412(b)  of 
CrFlPA  fTydintr'  Amendment)  Based  on 
finditvgs  of  the  auditors,  the  Assistant 
Secretary  determined  that  $1  579,(»1 
had  been  expended  after  the  funds  had 
lapsed  and  requested  payment  hy  the 
State  of  Indiana   After  completion  of 
appeal  proceedings,  the  State  Agency 
remitted  a  check  f or  $1 .590.<»34 
($1,579,091  plus  interest)  to  the 
i)epftrtment  on  June  13. 19B8 
Sul)8eq«entty  the  State  Agency 


submitted  aa  additiatnU  dieck  for 
$35,796.84  in  hiteraM. 

B.  Authority  far  Awanfing  a  Grantback 

Sectien  456(a)  of  GEPA  provides  that 
whenever  the  Secretary  has  recovered 
funds  foliowing  a  fniai  audit 
determinatioa  with  respect  to  an 
applicabla  program,  the  Secretary  may 
consider  thoee  funds  to  be  additional 
funds  available  for  that  program  and 
may  arrange  to  repay  to  tiie  State 
A^ncy  affected  by  that  determtnatiofl 
an  amount  not  to  exceed  75  percent  otf 
the  recovered  funds.  The  Secretary  nay 
enter  into  this  so-called  "grantback" 
arrangement  if  the  Secretary  determines 
that: 

(1)  The  practices  and  procedures  of 
the  State  Agency  that  resulted  in  the 
audit  determination  have  b(H;n  corrected 
and  that  the  State  Agency,  in  ail  other 
respects,  is  in  compliance  with 
requirements  of  the  applicable  program: 

(2)  The  State  Ag&ncy  has  submitted  to 
the  Secretary  a  plan  for  the  use  of  funds 
to  be  awarded  under  the  grantback 
arrangement  which  meets  the 
requirements  of  the  program  and.  to  the 
extent  possible,  benefits  (he  population 
that  was  affected  by  the  failure  to 
comply  or  by  the  misexpenditures  that 
resulted  in  the  audit  exception;  and 

(3)  The  use  of  the  funds  to  be  awarded 
under  the  ^°antback  arrangement  in 
accordance  with  the  State  Agency's  plan 
would  serve  to  achieve  the  purposes  of 
the  program  under  which  funds  were 
originally  granted 

C.  Plan  for  Use  of  Funds  Awarded 
Under  a  Grantback  Arrangement 

In  accordance  with  section  456(a)(2) 
of  GEPA.  in  its  August  1. 1986  request 
for  a  grantback,  the  State  Agency 
submitted  a  plan  for  the  proposed  use  of 
the  reqnested  funds.  The  State  proposes 
to  use  the  Title  I  portion  of  the 
grantback  to  extend  public  library 
services  to  populations  in  the  State  with 
access  to  less  than  adequate  public 
library  services,  and  to  use  the  Title  IH 
portion  of  the  grantback  to  promote 
resource  sharing,  through  two  projects 
which  would; 

(1)  Fund  under  Title  1  the 
improvement  of  inadequate  public 
library  services  through  technical 
assistance  functions  of  the  Area  Library 
Services  Authority  (ALSA)  which — 

(a)  coordinates  interlibrary  loans 
through  accessing  the  collections  of  97% 
of  the  239  public  libraries  in  the  State: 

(b)  (telivers  reference-referral  suppjort 
to  public  libraries  too  small  to 
adequately  provide  such  services  (79% 
serve  poptilations  of  less  than  25,000 
persons): 


(c)  provl^as  tralnkig  and  coositttatten  - 
services  to  the  public  libraries  under 
contract  to  each  ALSA,  and 

(2)  Fund  under  Title  ID  resource 
sharing  by  variotM  types  of  libraries 
through  the  technical  assistance 
hmctlons  of  the  Indiana  Cooperative 
Library  Services  Authority  which — 

(a)  provides  consultant  services  on  the 
applications  of  new  technology; 

(b)  arranges  gnitip  contracts  for 
database  services,  training, 
demonstration  programs,  and 
cooperative  hardware  purchasing;  and 

(c)  maintains  a  trainir^  center  on  the 
use  of  national  bibliographic  networks, 
automated  circulation,  electronic 
spreadsheets,  and  word  processing. 

D.  The  Secretary's  Determinatioa 

The  Secretary  has  carefully  reviewed 
the  Slate  Agency's  request  for  the 
repayment  of  funds,  the  State  Agency's 
plan,  and  other  information  submitted 
by  the  State  Agency.  Based  upon  that 
review,  the  Secretary  has  determined 
that  the  conditions  contained  in  section 
456  of  GEPA  have  been  met. 

These  determinatioos  are  based  upon 
the  best  information  available  to  the 
Secretary  at  the  present  time.  If  this 
information  is  not  actmrate  or  complete, 
the  Secretary  is  not  precluded  from 
taking  appropriate  administrative 
action. 

E.  Nodce  of  the  Secretary's  Intent  To 
Enter  Into  a  Grantback  Arrangement 

Section  456(d)  of  GEPA  requires  that 
at  least  thirty  days  prior  to  entering  into 
an  arrangement  to  award  funds  under  a 
grantback.  the  Secretary  must  publish  in 
the  Federal  Register  a  notice  of  intent  to 
do  so.  and  the  terms  and  conditions 
under  which  the  payment  will  be  made. 

In  accordance  with  the  requirement  of 
section  456(d)  of  GEPA,  notice  is  hereby 
given  that  the  Secretary  Intends  to  make 
funds  available  to  the  Indiana  State 
Library  Agency  under  a  grantback 
arrangement,  as  authorized  by  section 
456.  The  grantback  award  will  be  in  the 
amount  of  $1,184,318.  This  amount  is  75 
percent — the  maximum  percentage 
authorized  by  Section  458 — of  the 
amount  of  the  audit  debt  principal 
recovered  by  the  Department.  The 
Secretary's  intention  to  award  the 
maximum  amount  of  grantback  funds 
possible  under  Section  458  is  based 
upon  the  determinations  outlined  in 
Section  D  of  this  notice. 

F.  Terms  and  Conditions  Under  Which 
Payments  Under  a  Grantback 
Arrangement  Will  Be  Made 

Section  45e(b)  of  GEPA  provides  that 
any  payments  made  under  a  grantback 
arrangement  shall  be  subject  to  terms 


and  cotwiitidns  which  the  Secretary 
deems  necessary  to  accomplisl^he 
purposes  of  the  affected  progra^^A^ 
indudktg  the  submission  of  periOTic 
reports  on  the  use  of  the  repaid  funds 
and  evidence  that  the  State  Agency  has 
consulted  with  parents  or 
representatives  of  ttie  piopulation  that 
benefits  from  the  grantback  award. 

The  State  Agency  agrees  to  comply 
with  the  following  terms  and  conditions 
under  which  payments  under  a 
grantback  arrangement  will  be  made; 

(1)  The  State  Agency  will  expend  the 
funds  awarded  mider  the  grantback  in 
accordance  with: 

(a)  All  applicable  statutory  and 
regulatory  requirements,  including  those 
relating  to  the  sole  purposes  for  which 
LSCA  Title  I  and  Title  111  funds  may  be 
used,  that  is.  for  benefitting  public 
libraries  and  pubhc  library  clientele  and 
for  promoting  cooperation  among 
various  types  of  libranes.  respectively: 
and 

(b)  The  plan  that  was  submitted  in 
conjunction  with  the  August  1, 1986 
request  for  grantback  and  that  has  been 
approved  by  the  Secretary. 

(2)  Pursuant  to  section  456(c)  of  GEPA. 
the  State  Agency  will  obligate  alt  funds 
received  under  this  grantback  not  later 
than  September  30, 1989.  which  is  three 
fiscal  years  following  the  fiscal  year  of 
the  Department's  final  decision  on  the 
audit  appeal. 

(3)  The  State  Agency  will,  not  later 
than  January  1. 1990.  submit  a  report  to 
the  Secretary  which: 

(a)  Indicates  how  the  funds  awarded 
under  the  grantback  have  been  used; 

(b)  Shows  that  the  funds  awarded 
under  the  grantback  have  been 
liquidated; 

(c)  Describes  the  results  and 
effectiveness  of  the  project  for  which  the 
funds  were  spent  and 

(d)  Describes  the  consultation  with 
parents  or  representatives  of  the 
population  that  will  benefit  from  the 
grantback  payments. 

(4)  The  State  Agency  will  maintain 
separate  accounting  records 
documenting  the  expenditure  of  the 
grantback  funds. 

(Catalog  of  Federal  Domestic  Assistance 
Number  (CFDA)  84J)34  (ljbrar>'  Services)  and 
B4.035  (Interiibrary  Cooperation  and 
Resource  Sharing)) 

Dat(*d:  May  27, 1987. 
William  |.  Bennett 
Secretary  of  Education. 
[FR  Doc  87-12415  Filed  5-29-87;  8^15  am) 
BlUJMe  COK  «oao-o«-M 
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Office  of  Elementary  and  Secondary 
Education 

Intent  To  Repay  to  the  New  Mexico 
State  Department  of  Education  Funds 
Recovered  as  a  Result  of  a  FInaJ  Audit 
Determination 

agency:  Department  of  Education. 

action:  Intent  to  award  grantback 
funds. 

SUMMARY:  Under  section  456  of  the 
Cieneral  tklucation  Provisions  Act 
(GEPA),  the  U.S.  Secretary  of  Education 
(Secretary)  intends  to  rfpay  to  the  New 
Mexico  State  Department  of  Education, 
the  State  educational  agency  (SFJV),  an 
amount  equal  to  75  percent  of  the  funds 
recovered  by  the  U.S.  Department  of 
Education  as  a  result  of  a  final  audit 
determination.  This  notice  describes  the 
SKA's  plan,  submitted  on  behalf  of  the 
Santa  Fe  Public  Schools,  for  the  use  of 
the  repaid  and  the  terms  and  conditions 
under  which  the  Secretary  intends  to 
make  those  funds  available.  The  notice 
invites  comments  on  the  proposed 
grantback. 

DATE:  All  written  comments  must  be 
rcifivfii  on  or  before  July  1. 1987. 
ADDRESS:  All  written  comments  should 
be  submitted  to  Dr.  James  Spillane, 
Director.  Division  of  Program  Support. 
Compensatory  Education  Programs.  U.S. 
Department  of  Education.  400  Maryland 
Av.-nue,  SW.  (Room  2047,  MS-6276). 
W.ishmKtnn,  DC  20202. 
FOR  FURTHER  INFORMATION  CONTACT. 
Dr.  James  Spillane.  Telephone:  (202) 
7;!2  -tWM 
SUPPtfMENTARY  INFORMATION: 

A.  Background 

In  April  1985.  the  U.S.  Department  of 
Education  recovered  $105,675.30  from 
the  New  Mexico  Department  of 
Education  (SEA)  in  satisfaction  of 
claims  arising  from  an  audit  covering 
fiscal  years  (FYs)  1972  and  1973.  The 
claims  involved  the  SEA's 
administration  of  Title  I  of  the 
Elementary  and  Secondary  Education 
Act  of  1965  (Title  I),  a  program  that 
addressed  the  special  educational  needs 
of  educationally  deprived  children  in 
areas  with  high  concentrations  of 
children  from  low-income  families. 
Specifically,  the  SEA  had  approved  the 
FY  1973  project  application  for  the  Santa 
F'e  local  educational  agency  (LEA)  that 
did  not  satisfy  the  Title  I  comparability 
requirements.  Those  requirements 
provided  that  an  LEA  could  receive  Title 
I  funds  only  if  it  used  its  State  and  local 
funds  in  each  Title  I  area  to  provide 
services  that  "taken  as  a  whole,  (were) 
at  least  comparable  to  services  being 


provided  in  (non-Title  I)  areas"  20  U.S.C. 
241e  (a)(3)(C)(1976). 

B.  Authority  for  Awarding  a  Grantback 

Section  456(a)  of  GEPA,  20  U.S.C. 
1234e(a).  provides  that  whenever  the 
Secretary  has  recovered  funds  following 
a  final  audit  determination  with  respect 
to  an  applicable  program,  the  Secretary 
may  consider  those  funds  to  be 
additional  funds  available  for  the 
program  and  may  arrange  to  repay  to 
the  SEA  or  LEA  affected  by  that 
determination  an  amount  not  to  exceed 
75  percent  of  the  recovered  fuiTds.  The 
Secretary  may  enter  into  this 
"grantback"  arrangement  if  the 
Secretary  determines  that  the — 

(1)  Practices  and  procedures  of  the 
SEA  or  LFIA  that  resulted  in  the  audit 
determination  have  been  corrected,  and 
the  SEA  or  LEA  is.  in  all  other  respects, 
in  compliance  with  the  requirements  of 
the  applicable  program; 

(2)  SEA  has  submitted  to  the 
Secretary  a  plan  for  the  use  of  the  funds 
to  be  awarded  under  the  grantback 
arrangement  which  meets  the 
requirements  of  the  program,  and,  to  the 
extent  possible,  benefits  the  population 
that  was  affected  by  the  failure  to 
comply  or  by  the  misexpenditures  that 
resulted  In  the  audit  exception;  and 

(3)  Use  of  funds  to  be  awarded  under 
the  grantback  arrangement  in 
accordance  with  the  SFJX's  plan  would 
serve  to  achieve  the  purposes  of  the 
program  under  which  the  funds  were 
originally  granted. 

C.  Plan  for  Use  of  Funds  .Awarded 
Under  a  Grantback  Arrangement 

Pursuant  to  section  456(a)(2)  of  GEPA, 
the  SEA  has  applied  for  a  grantback  of 
$79,256  and  has  submitted  a  plan  on 
behalf  of  the  Santa  Fe  LEA  for  use  of  the 
grantback  funds  to  meet  the  special 
educational  needs  of  educationally 
deprived  children  in  programs 
administered  under  Chapter  1  of  the 
Education  Consolidation  and 
Improvement  Act  of  1981.  20  U.S.C.  3801 
et  seq.  The  final  audit  determination 
against  the  SEA  resulted  from  improper 
expenditures  of  Title  I  funds.  However, 
since  Chapter  1  has  superseded  Title  I, 
the  SEA's  proposal  refiects  the 
requirements  in  Chapter  1 — a  program, 
similar  to  Title  \.  designed  to  serve 
educationally  deprived  children  in  low- 
Income  areas. 

The  SEA's  plan  proposes  that  the 
Santa  Fe  LEA  will  use  the  grantback 
funds  to  augment  the  Chapter  1  reading 
and  mathematics  programs  funded  from 
the  regular  Chapter  1  entitlement  for 
school  year  1986-87.  Educationally 
deprived  children  in  18  elementary  and 
5  secondary  schools  are  participating  rn 


Chapter  1  reading  and  mathematics 
programs  Approximately  995  of  these 
children  are  participating  in  Chapter  1 
reading  programs  and  150  in  Chapter  1 
mathematics  programs.  Over  100  of 
these  children  attend  nonpublic  schools. 

With  the  grantback  funds,  the  IJIA 
will  purchase  supplementary  matenals. 
supplies,  and  equipment  for  the  Chapter 
1  reading  and  mathematics  classes.  The 
purchases  will  include  audiovisual 
matenals.  computer  software, 
instructional  supplies,  printers,  cassette 
players,  computers,  etc.  Additionally, 
the  funds  will  be  used  for 
supplementary  inservice  training, 
substitute  Chapter  1  teachers,  and 
indirect  costs. 

Eligible  children  in  private  schools 
will  receive  services  equitable  to  those 
provided  to  eligible  children  in  public 
schools. 

D.  The  Secretary  8  Determinations 

The  Secretary  has  carefully  reviewed 
the  plan  submitted  by  the  SEA.  Based 
upon  that  review,  the  Secretary  has 
determined  that  the  conditions  under 
section  456  of  GEPA  have  been  met. 

These  determinations  are  based  upon 
the  best  information  available  to  the 
Secretary  at  the  present  time.  If  this 
information  is  not  accurate  or  complete, 
the  Secretary  is  not  precluded  from 
taking  appropriate  administrative 
action. 

E.  Notice  of  the  Secretary's  Intent  To 
Enter  Into  a  Grantback  Arrangement 

Section  456(d)  of  GEPA  requires  that, 
at  least  30  days  before  entering  into  an 
arrangement  to  award  funds  under  a 
grantback.  the  Secretary  must  publish  in 
the  Federal  Register  a  notice  of  intent  to 
do  so,  and  the  tfrms  and  conditions 
under  which  the  payment  will  be  made. 

In  accordance  with  section  456(d)  of 
GEPA,  notice  is  hereby  given  that  the 
Secretary  intends  to  make  funds 
available  to  the  New  Mexico  SEA  under 
a  grantback  arrangement.  The  grantback 
award  would  be  in  the  amount  of 
$79,256,  which  is  75  percent — the 
maximum  percentage  authorized  by  the 
statute — of  the  funds  recovered  by  the 
Department  as  a  result  of  the  audit. 

F.  Terms  and  Conditions  Under  Which 
Payments  I'nder  a  Grantback 
Arrangement  Would  Be  Made 

The  SEA  and  I1:A  agree  to  comply 
with  the  following  terms  and  conditions 
under  which  payment  under  a  grantback 
arrangement  would  be  made: 

(1)  The  funds  awarded  under  the 
grantback  must  be  spent  in  accordance 
with — 
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(a)  Ail  applicable  statutory  and 
regulatory  requirements; 

(b)  The  plan  thai  the  SEA  submitted 
and  any  amendments  to  that  plan  thai 
are  approved  m  advance  by  the 
Secretary;  and 

(c)  The  budget  that  was  submitted 
with  the  plan  and  any  amendments  to 
the  budget  that  are  approved  in  advance 
by  the  Secretary. 

|2)  All  funds  received  under  the 
grantback  arrangement  must  be 
obligated  by  September  30, 1987,  in 
accordance  with  section  456(c)  of  GEPA 
and  the  SEA's  plan. 

(3)  The  SEA.  on  bthalf  of  the  LEA, 
wilL  not  later  than  January  1,  1988, 
submit  a  report  to  the  Secretary  which — 

(a)  Indicates  that  the  funds  awarded 
under  the  grantback  have  been  spent  in 
accordance  with  the  proposed  plan  and 
approved  budget  and 

(b)  Describes  the  results  and 
effectiveness  of  the  project  for  which  the 
funds  were  spent 

(4)  Separate  accounting  records  must 
be  maintained  documenting  the 
expenditures  of  funds  awarded  under 
the  grantback  arrangement. 

(CHtalug  of  Federal  Dofnestic  Assistance 
Number  84i)10.  Educationally  Deprived 
Children — Local  Educational  A^^encies) 

Dated:  May  27.  1967. 
William  \.  Bennett 
Secrptary  of  Education 
\n  Doc  87-1 2il9  Filed  5-29^87;  8:45  amj 
BiujNO  cooc  «ooe-oi-« 


DEPARTMENT  OF  ENERGY 

BonnevWe  Power  Adniinistration 

Policy  to  Implemerrt  the  Council — 
Recommended  Conservation 
Surctiarge 

agency:  Bonneville  Power 
Administration  (BPA),  DOR. 
ACTION:  Notice  of  Revised  Proposed 
Policy  and  Request  for  Comment 

SUMMARY:  In  accordance  with  the 
Pacific  Northwest  Electric  Power 
Planning  and  Conservation  Act,  the 
Northwest  Power  Planning  Council 
(Council)  has  developed  model 
conservation  standards  (MCS)  and 
recommended  to  the  BPA  Administrator 
that  a  surcharge  be  impo&ed  on  BPA's 
customers  for  those  portions  of  their 
loads  within  the  region  that  are  within 
States  or  political  subdivisions  which 
have  not  adopted  the  MCS  or  other 
conservation  measures  which  achieve 
savings  of  electricity  comparable  to  the 
standards.  BPA  is  requesting  comment 
on  a  rerised  ptx>posed  poUcy  to 
implement  the  Gouncil-reconimended 


conservation  surcharge  (Surcharge 
Policy).  This  revised  proposed  policy 
focuses  on  the  submission  and  content 
of  utility  plans  to  implement  the 
residential  and  commercial  MCS  and 
the  identification  of  near-term 
surchargeable  events.  The  policy  applies 
to  all  BPA  customers  that  purchase  firm 
power  pursuant  to  a  Power  Sales 
Contract  under  the  Priority  Firm  Power, 
Firm  Capacity,  and  New  Resource  Firm 
Power  rate  schedules  or  participate  in 
the  Residential  Purchase  and  Sales 
Agreement/Exchange  Transmission 
Credit  Agreement. 

Responsible  Official:  John  D.  Carr, 
Director,  Division  of  Planning  and 
Evaluation.  Office  of  Conservation,  is 
the  official  responsible  for  developing 
the  policy. 

DATES:  A  public  comment  forum  will  be 
held  on  June  22,  1987,  from  1-4  p.m.  in 
Room  464  of  the  BPA's  main  building, 
1002  NE.  Hclladay,  Portland,  OR. 
Written  comments  must  be  received  at 
the  Public  Involvement  office  by  5  p.m., 
July  15, 1987.  BPA  plans  on  finalizing  the 
policy  by  September  1, 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  D.  Carr.  Director,  Divison  of 
Planning  and  Evaluation.  Office  of 
Conservation,  at  503-230-^1021;  or, 
Robert  J.  Procter.  Public  Utilities 
Specialist  at  503-230-4304. 

Or,  contact  the  BPA  Public 
Involvement  office  at  the  above  address 
or  503-230-3478.  Oregon  callers  outside 
of  Portland  may  use  the  toll-free  number 
800-452-8429;  callers  in  California. 
Idaho.  Montana.  Nevada,  Utah, 
Washington,  and  Wyoming  may  use 
800-547-6048.  Information  may  also  be 
obtained  from: 

Mr.  George  E.  Gwinnutt,  Lower 
Columbia  Area  Manager,  Suite  288, 1500 
Plaza  Building,  1500  NE.  Irving  Street 
Portland,  Oregon  97232,  503-230-4551. 

Mr.  Ladd  Sutton,  Eugene  District 
Manager.  Room  206.  211  East  Seventh 
Street  Eugene,  Oregon  97401.  503-687- 
6952. 

Mr.  Wayne  R.  Lee,  Upper  Columbia 
Area  Manager.  Room  561,  West  920 
Riverside  Avenue.  Spokane, 
Washington  99201,  509-456-2518. 

Mr.  Ronald  K.  Rodewald.  Wenatchee 
District  Manager,  P.O.  Box  741, 
Wenatchee,  Washington  98801,  509-662- 
4377,  extension  379. 

Mr.  George  E.  Eskridge.  Montana 
District  Manager,  800  Kensington, 
Missoula.  Montana  59801.  406-329-3060. 

Mr  Terence  G.  Esvelt.  Puget  Sound 
Area  Manager.  201  Queen  Anne  Ave., 
North,  Seattle,  Washington  98109,  206- 
442-4130. 

Mr.  Thomas  Wagenhoffer,  Snake 
River  Area  Manager,  West  101  Poplar, 


Walla  WaHa,  Washington  99362.  505V- 
522-6226. 

Mr.  Robert  N.  Uffel.  Idaho  Falls 
District  Manager.  531  Lomax  Street, 
Idaho  Falls.  Idaho  83401,  208-523-2706. 

Mr.  Frederic  D  Rettenmund.  Boise 
District  Manager,  550  W.  Fort  Street 
Rm.  376,  Boise,  Idaho  83724.  208-334- 
9137. 

SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

L  Background  Policy 
A  IntTX>duction 
B  Statutory  Ehrection 

II.  Past  and  Present  Surcharge  Policy 

Development  Efforts 
A  Council  Activities  to  Date 
B  BP.^  Activities  to  Date 
C.  Council's  1987  Surcharge 

Recommendation 

III.  Proposed  Policy- 
Section  1.  Application  of  the  Proposed 

Surcharge  Policy 
Section  2.  Evaluation  of  Alternative  Utility 

Plans 
Section  3.  Calcu'ating  a  Surcharge 
Section  4  Collectinj!  a  Surcharge 
Section  5.  Definitions 
Appendix  1:  Avoiding  a  Surcharge  by 

adopting  the  BPA/Utility  MCS  Support 

Program 
Appendix  2:  Avoiding  a  Surcharge  by 

adopting  an  Alternative  Utility  Program 
Appendix  3:  Avoiding  a  Surcharge  by 

Participating  in  the  F^rly  Adopter 

Program 
Appendix  4:  Avoiding  a  Surcharge  by 

adopting  a  Codified  Version  of  the  YACS 
Appendix  5:  Avoiding  a  Surcharge  by 

adopting  Alternative  or  Equivalent 

Building  Codes 
Appendix  6;  Avoiding  a  Surcharge  by 

adopting  a  Codified  Version  of  the  MCS 

as  a  Utility  Service  Standard 
Appendix  7:  Avoiding  a  Surcharge  by 

adopting  an  Alternative  or  Equivalent 

Utility  Service  Standard 

I.  Background  of  PoUcy 

A.  Introduction 

The  proposed  Surcharge  Policy  is  a 
response  to  recommendations  made  by 
the  Northwest  Power  Planning  Council 
(Council)  in  its  1986  Northwest 
Conservation  and  Electric  Power  Plan 
(Plan)  and  its  Model  Conservation 
Standards  (MCS)  for  New  Residential 
and  Commercial  Construction  (Plan 
Amendment).  There  are  three  overriding 
policy  objectives: 

1.  Identify  ways  in  which  utilities  can 
avoid  a  surcharge; 

2.  Identify  what  criteria  yf\\\  be  used 
to  evaluate  a  utility's  proposed 
approach  to  achieving  MCS  level 
electrical  savings;  and 

3  Identify  how  the  surcharge  will  be 
calculated  and  collected. 
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B.  Statutory  Direction 

Section  4(e)(3)  of  the  Act  provides  for 
the  development  of  MCS  as  part  of  the 
Council's  Plan.  These  standards,  as 
described  in  section  4(0(1)  of  the  Act. 
are  to  include  standards  applicable  to 
new  and  existing  structures  and  to 
utility  and  government  conservation 
programs.  Such  standards  should  reflect 
geographic  and  climatic  differences  and 
produce  all  power  savings  that  are  cost- 
effective  for  the  region  and 
economically  feasible  for  consumers. 

Section  4(f)(2)  of  the  Act  provides  that 
the  Council  may  recommend  to  the  BPA 
Administrator  the  imposition  of  a 
surcharge  on  customers  for  those 
portions  of  their  loads  within  the  region 
that  are  within  States  or  political 
subdivisions  which  have  not  or  on  the 
customers  which  have  not.  implemented 
the  standards  or  other  conservation 
measures  that  achieve  energy  savings 
comparable  to  the  standards.  Finally, 
section  4(e)(3)(G)  of  the  Act  mandates 
that  the  Council  develop  a  methodology 
for  calculating  the  surcharge. 

II.  Past  and  Pr«»ent  Surcharge  Policy 
Development  Lfforts 

Part  A  of  this  section  summarizes  past 
MCS  and  surcharge  actions  undertaken 
by  the  Council.  Part  B  summarizes  BPA's 
past  surcharge-related  activities.  Part  C 
describes  the  Council's  1987  surcharge 
recommendation  as  contained  in  their 
Plan  Amendment  of  lanuary  30. 1987. 

A.  Council  Activities  to  Date 

On  April  27, 1983,  the  Council  adopted 
its  first  Northwest  Conservation  and 
Electric  Power  Plan.  As  required  by  the 
Act.  the  Council's  1983  Plan  contained 
MCS  for  newly  constructed  residential 
and  commercial  buildings,  and  for 
conversion  of  existing  residential  and 
commercial  buildings  to  electric  space 
heating  and  conditioning. 

In  the  1983  Two-Year  Action  Plan 
(Chapter  10  of  the  1983  Plan),  the 
Council  identified  tasks  to  be 
undertaken  by  BPA,  the  Council,  and 
other  regional  entities.  That  Plan 
mandated  that  BPA  include  in  its 
surcharge  policy  a  consistent  procedure 
for  certifying  compliance  with  MCS  and 
a  procedure  for  reviewing  and 
evaluating  alternative  plans. 

In  accordance  with  the  1983  Plan. 
Stale  governments,  local  governments, 
or  utilities  were  to  adopt  and  enforce  the 
MCS  as  building  codes  or  utility  service 
standards  by  January  1.  1986.  Where 
such  standards  were  not  adopted,  an 
alternative  plan  to  achieve  comparable 
savings  should  have  been  in  place  by 
January  1,  1988  Where  neither  action 
had  occurred,  the  Council  recommended 


that  the  Administrator  impose  a 
surcharge. 

The  Council  voted  on  October  31. 
1984.  to  adopt  an  amendment  which 
greatly  simplified  the  surcharge 
calculation.  The  Council  recommended 
that  a  10  percent  surcharge  be  levied  on 
the  customer's  power  bill  for  that 
portion  of  its  loads  which  were  not 
complying  with  the  standard. 

On  |uly  28.  1985,  the  Council  proposed 
to  enter  rulemaking  to  amend  the  MCS. 
On  December  4, 1985.  the  Council  voted 
to  amend  that  portion  of  the  1983  Plan 
dealing  with  MCS.  The  amended  MCS 
thermal  performance  levels  for  both  new 
residential  and  commercial  buildings 
were  equivalent  to  the  MCS  set  forth 
and  amended  by  the  Council  in  its  1983 
Plan.  The  Council  also  recommended 
that  BPA  develop  a  surcharge  policy 
based  on  MCS  implementation  and 
performance. 

In  the  1986  Action  Plan,  the  Council 
identified  specific  actions  that  BPA 
should  take  towards  regionwide 
implementation  of  the  MCS.  BPA  was  to 
(1)  have  utilities  submit  to  BPA  a  plan 
declaring  how  they  intended  to  comply 
with  the  MCS.  (2)  design  a  process  to 
collect  utility  specific  data  on  the 
savings  that  would  be  achieved  if  all 
buildings  were  constructed  to  MCS 
levels.  (3)  continue  development  and 
implementation  of  a  procedure  to 
measure  compliance  with  the  MCS,  (4) 
review  alternative  plans  for  achieving 
compliance  with  the  MCS.  and  (5) 
develop  a  new  surcharge  policy. 

On  November  20. 1986,  the  Council 
proposed  to  enter  further  rulemaking  to 
amend  part  of  their  1986  Plan  dealing 
with  MCS  and  the  surcharge.  After 
public  comment,  the  Plan  Amendment 
was  published  on  January  30, 1987. 
Notice  of  the  Plan  Amendment,  which 
included  the  Council's  1987  MCS.  was 
published  in  the  Federal  Rej^ister  on 
March  28, 1987  (52  FR  9738.  March  26. 
1987). 

B.  BPA  Activities  to  Date 

BPA  began  the  development  of  a 
surcharge  policy  in  early  1984  through  a 
series  of  informal  meetings  with  State 
government,  local  government,  utility, 
and  Council  representatives.  BPA  staff 
informally  discussed  the  various  issues 
that  might  surround  the  development  of 
a  policy  to  implement  the  Council 
recommendation  to  impose  a  surcharge. 
These  informal  discussions  formed  the 
basis  of  a  Federal  Register  Notice  of 
Intent  to  develop  a  policy  to  implement 
the  Council-Recommended 
Conservation  Surcharge.  The  notice  (49 
FR  34891,  September  4,  1984)  was  mailed 
to  the  public  or  August  28,  1984 


BPA  elected  to  delay  publication  of  a 
proposed  policy  until  after  final  Council 
action  on  amendment  of  the  surcharge 
methodology.  Public  review  and 
comment  on  the  proposed  policy  took 
place  between  March  13.  1985,  and  May 
17,  1985. 

BPA  suspended  action  on  the 
surcharge  policy  when  the  Council 
entered  rulemaking  to  amend  the  MCS 
in  the  summer  of  1985.  After  the  Council 
amended  its  MCS  recommendation  in 
December  1985,  BPA  developed  a 
revised  proposed  policy  and  received 
public  comment  on  that  proposal  during 
July  and  August  1986.  As  part  of  the 
Administrator's  decision  about  whether 
or  not  to  finalize  the  revised  proposed 
Surcharge  Policy,  BPA  undertook  an 
analysis  of  the  cost-effectiveness  and 
consumer  economic  feasibility  of  the 
MCS  contained  in  the  Council's  1986 
Plan.  BPA  concluded  that  some  of  the 
recommended  measures  were  not  cost- 
effective  and  on  December  19,  1986, 
BPA's  MCS  findings  were  published. 
Based  in  part  on  that  analysis,  the 
Council  entered  rulemaking  to  amend 
their  MCS  and  surcharge 
recommendations.  In  turn,  BPA 
suspended  the  development  of  a  final 
Surcharge  Policy.  Following  publication 
of  the  Councils  Plan  Amendment  on 
January  30,  1987,  BPA  undertook  a 
second  revision  of  the  proposed 
Surcharge  Policy.  Over  the  last  several 
months,  BPA  has  been  in  contact  with 
the  Council,  utilities,  and  conservation 
interest  groups.  i 

This  version  of  the  proposed  I 

Surcharge  Policy,  entitled  "Model 
Conservation  Standards  Surcharge 
Policy."  is  BPA's  response  to  Council      ' 
recommendations  to  develop  a  .^ 

surcharge  policy. 

C.  Council's  1987  Surcharge 
Recommendation 

Compared  to  the  Council's  MCS  and 
surcharge  recommendations  contained 
in  their  1986  Plan,  their  Plan  Amendment 
of  January  30,  1987.  made  several  major 
changes  in  those  earlier 
recommendations.  The  most  significant 
change  was  the  Council's  move  away 
from  a  performance  surcharge.  A 
summary  of  the  Council's  1987  surcharge 
recommendation  appears  below. 

1.  Residential  Surcharge 
Recommendation 

The  Council  recommended  that  a  10 
percent  surcharge  be  imposed  on 
utilities  which  do  not  submit,  by  a 
deadline  set  by  BPA.  (1 )  an  initial  plan .  . 
for  implementation  of  the  BPA/Utility 
Residential  MCS  Program.  (2)  a  plan  for 
implementation  of  an  alternative 


program  which  is  approved  by  BPA  as 
being  equivalent;  or  (3)  a  declaration, 
approved  by  BPA,  that  the  MCS  for 
residential  buildings  will  be  met  by 
building  codes.  This  surcharge  would 
continue  in  effect  until  a  utility  has  filed 
an  initial  plan  and  has  obtained  the 
necessary  BPA  approvals. 

2.  Commercial  Surcharge 
Recommendation 

The  Council  recommended  that  a  10 
percent  surcharge  be  imposed  on 
utilities  which  do  not  submit,  by  a  date 
set  by  BPA:  (1)  An  initial  plan  for 
implementation  of  the  BPA/Utility 
Commercial  MCS  Program;  (2)  a  plan  for 
implementation  of  an  alternative 
program  which  is  approved  by  BPA  as 
equivalent;  or  (3)  a  declaration, 
approved  by  BPA,  that  the  MCS  for 
commercial  buildings  will  be  met  by 
building  codes  at  the  MCS  levels.  The 
Council  recommended  that  the 
surcharge  continue  in  effect  until  a 
utility  has  filed  an  initial  plan  and  has 
obtained  the  BPA  approvals. 

3.  Conversion  Surcharge  Recommended 

The  Council's  MCS  for  residential  and 
commercial  buildings  converting  to 
electric  space  heating/conditioning 
stated  that  State  or  local  governments  or 
utilities  should  take  actions  through 
codes  and/or  alternative  programs  to 
achieve  electric  power  savings  from 
buildings  which  convert  to  electric 
space  heating/conditioning.  The  savings 
should  be  comparable  to  those  savings 
that  would  be  achieved  in  each  building 
converting  to  electric  space  heating/, 
conditioning  were  upgraded  to  include 
all  cost-effective  electricity  conservation 
measures.  The  Council  highly 
recommended  this  conversion  standard, 
but  did  not  recommend  that  a  surcharge 
be  imposed  for  failure  to  adopt  the 
standard. 

4.  Combined  Commercial/Residential 
Code 

One  provision  of  the  Plan  Amendment 
allowed  for  a  combined  residential/ 
commercial  MCS  strategy  by  a  utility. 
This  approach  allowed  for  less  than 
MCS  program  savings  to  be  achieved  in 
one  sector  as  long  as  the  shortfall  is 
recouped  in  the  other  sector.  This 
alternative  was  to  be  applicable  only  to 
the  subcommittee  of  alternative  codes  or 
utility  service  standards. 

5.  Exemptions 

The  Council  has  determined  that  no 
exemptions  are  needed  at  this  time. 

6.  The  Council  excluded  Federal  loads 
and  generic  MCS  from  this  surcharge. 
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III.  Proposed  Policy 

SECTION  1.  Application  of  the 
Proposed  Surcharge  Policy 

BPA  is  requesting  that  by  November  1, 
1987,  utilities  either  (a)  submit  a  plan  to 
implement  and  enforce  the  Super  GOOD 
CENTS  Program,  or  (b)  submit  an 
alternative  program  or  utility  service 
standard  for  BPA  approval,  or  (c)  certify 
that  jurisdictions  within  its  service 
territory  will  implement  and  enforce  the 
Early  Adopter  Program  or  a  BPA- 
approved  building  code. 

BPA  is  proposing  that  a  surcharge,  as 
calculated  in  section  3  of  this  policy,  be 
imposed  beginning  February  1,  1988.  on 
customers  who  do  not  implement  a  BPA- 
approved  residential  MCS  plan. 

Further,  BPA  is  requesting  that  by 
May  1. 1988.  utilities  either  (a)  submit  a 
plan  to  implement  and  enforce  BPA's 
Commercial  MCS  Program,  or  (b)  submit 
an  alternative  utility  commercial 
program  or  utility  service  standard  in 
the  commercial  sector,  or  (c)  certify  that 
jurisdictions  within  its  service  territory 
have  met  the  Council's  commercial  MCS 
through  codes. 

BPA  is  proposing  that  a  surcharge,  as 
calculated  in  section  3  of  this  policy,  be 
imposed  beginning  August  1, 1988,  on 
customers  who  have  not  implemented  a 
BPA-approved  commercial  MCS  plan. 

[One  alternative  considered  by  BPA 
was  to  limit  this  version  of  the  surcharge 
policy  to  the  residential  sector.  Then,  at 
some  future  date,  a  separate 
Commercial  Surcharge  Policy  would  be 
developed.  BPA's  initial  position  is  to 
keep  the  commercial  surcharge  in  this 
policy  but  stagger  the  submission  date. 
This  position  has  been  taken  in  order  to 
treat  the  commercial  and  residential 
surcharges  as  a  package  and  to  focus 
attention  on  the  commercial  MCS  and 
surcharge.  BPA  is  seeking  comment  oif 
this  proposed  approach.) 

The  next  submission  cycle  will  occur 
in  fall  1988.  At  this  time  BPA  expects 
that  both  commercial  and  residential 
plans  will  be  submitted. 

(BPA  is  requesting  comment  on  the 
number  of  years  which  a  plan  should 
cover.  One  option  is  to  request  multiyear 
submissions  as  opposed  to  annual 
submissions.) 

Each  of  the  appendices  to  this  policy 
represents  a  different  approach  to  avoid 
a  surcharge.  These  appendices  contain 
more  specific  submission  and  evaluation 
criteria  for  each  of  the  surcharge 
avoidance  paths  and  are  part  of  this 
policy. 

SECTION  2.  Evaluation  of  Alternative 
Utility  Plans 

An  alternative  utility  plan  is  any  plan 
relying  on  an  approach  other  than  a 
BPA/Utility  MCS  support  Program  and/ 

; 


or  Early  Adopter  Program  participation 
to  achieve  MCS  savings.  Further 
explanation  is  included  in  appendices  2 
and  4-7  of  this  policy.  These  plans  will 
be  evaluated  using  three  criteria:  (1) 
Electrical  savings,  (2)  enforcement,  and 
(3)  indoor  air  quality  (LAQ)  and 
ventilation. 

Electrical  savings  estimates  in  the 
residential  sector  are  dependent  on  both 
a  thermal  performance  level  for  a 
structure  and  an  estimated  penetration 
rate.  If  a  utility  is  proposing  to  achieve 
electrical  savings  by  implementing  an 
alternative  residential  utility  program, 
e.g..  Super  GOOD  CENTS,  a  utility 
service  standard,  and/or  jurisdictibns 
within  its  service  territory  plan  to 
implement  an  equivalent  residential 
building  code,  BPA  will  use  the 
prospective  total  electrical  savings  of  its 
Super  GOOD  CENTS  Program  (which  is 
dependent  on  the  expected  penetration 
rate  of  the  Program  and  the  savings  of 
structures  built  to  MCS  as  compared 
with  current  practice)  to  determine 
whether  the  utility's  proposed  approach 
will  at  least  meet  the  appropriate 
residential  electrical  savings  level.  At 
this  time,  BAP  expects  that  40  percent  of 
new  electrically  heated  homes 
constructed  in  1988  in  the  service 
territory  of  Super  GOOD  CENTS  utilities 
will  be  built  to  Super  GOOD  CENTS 
standards. 

[BPA  may  revise  this  penetration 
estimate  as  additional  information 
becomes  available  this  year.) 

Alternative  utility  commercial  MCS 
programs  will  be  evaluated  relative  to 
the  Council's  commercial  MCS  code 
standard  and  the  design  assistance 
provisions  of  BPA's  Commercial  MCS 
Program. 

All  thermal  performance  evaluations 
will  rely  on  BPA's  Code  Equivalency 
Determination  Procedures,  using  the 
prototypes  contained  in  those 
procedures. 

A  utility  will  have  more  discretion  in 
proposing  an  approach  which  will  meet 
the  second  evaluation  cntena — 
enforcement.  BPA  is  recommending  that 
any  customer  contemplating  submission 
of  an  alternative  utility  p!^  refer  to 
BPA's  Super  GOOD  CENTS.  Early 
Adopter,  and  Commercial  MCS  Program 
descriptions  for  guidance.  A  plan  must 
contain  a  requirement  for  site 
inspection. 

Finally,  an  alternative  utility  plan 
must  contain  information  on  how  the 
utility  and/or  jurisdiction  plans  to 
achieve  LAQ  and  ventilation  rate  (.35  air 
changes  per  hour)  at  least  comparable  to 
those  achieved  in  Super  GOOD  CENTS 
homes  for  residential.  A  proposed 
alternative  utility  plan  judged 
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inadequate  on  either  lAQ  or  ventilation 
will  not  result  in  a  surcharge,  but  BPA 
will  make  this  determination  public. 

|BPA  has  tonsidere*!  two  other 
approaches  to  the  evaluHtion  of  an 
alternative  utility  plan  s  lAQ  and 
ventilation  requirements.  One  option  is 
not  to  evaluate  an  alternative  utility 
plan  on  lAQ  and  ventilation  grounds. 
Another  option  is  to  refuse  to  accept  any 
alternative  utility  plan  which  BPA 
evaluation  indicates  may  result  in 
inadequate  LAQ  and/or  ventilation.  In 
this  case,  the  utility  would  be  subject  to 
a  surcharge.  BPA  is  soliatinx  public 
comment  on  all  of  these  approaches.) 

SECTION  a.  Calculating  a  Surcharge 

A.  Not  less  l})an  30  days  prior  to  a 
final  decision  on  the  imposition  of  a 
residential  surcharge  the  Aiiministrator 
shall  provide  written  notice  to  the 
customer  including  a  determination  of: 

1.  The  fraction  of  the  customer's 
residential  load  covered  by  the  BPA/ 
Utility  Residential  MCS  Program  as  of 
the  effective  date  of  the  surcharge,  (Al). 
If  a  customer  is  a  program  participant. 
Al  =  1.0. 

2.  The  fraction  of  a  customers  load 
found  to  be  covered  by  a  BPA-approved 
alternative  residential  program.  (A2).  If 
a  customer  has  implemented  an 
approved  program  throughout  its  service 
territory.  A2  =  1.0. 

3.  The  fraction  of  a  customer's 
residential  load  within  jurisdictions 
which  are  participating  in  BPA's  Early 
Adopter  Program,  or  have  implemented 
a  BPA-approved  residential  building 
code,  (A3). 

4.  The  fraction  of  a  customer's 
residential  load  covered  by  a  BPA- 
approved  residential  utility  service 
standard,  ( A4).  If  a  customer  has 
imposed  a  residential  utility  service 
standard  throughout  its  service  territory, 
A4  =  1.0. 

5.  The  fraction  of  the  customer's  load 
subject  to  the  surcharge. 

B  =  [l-(Al-t-A2-fA3-(-y\4).  If 

Al  +  A2  -f-  A3  +  A4  exceed  1.0,  B  =  0. 

8.  The  level  of  the  residential 
surcharge,  B  x  .10. 

B.  Not  less  than  30  days  prior  to  a 
final  decision  on  the  imposition  of  a 
commercial  surcharge  the  Administrator 
shall  provide  written  notice  to  the 
customer  including  a  determination  of: 

1.  The  fraction  of  the  customer's 
commercial  load  covered  by  the  BPA/ 
Utility  Commercial  MCS  Program  as  of 
the  effective  date  of  the  surcharge,  (Cl). 
If  a  customer  is  a  program  participant, 
Cl  =  1.0. 

2.  The  fraction  of  a  customer's  load 
found  to  be  covered  by  a  BPA-approved 
alternative  utility  commercial  MCS 
program,  (C2).  If  a  customer  has 


implemented  an  approved  program 
throughout  its  service  territory,  C2  =  1.0. 

3.  The  fraction  of  a  customer's 
commercial  load  within  jurisdiction(s) 
which  are  participating  in  BPA's  Early 
Adopter  Program  or  have  implRmented  a 
BPA-approved  commercial  building 
code,  (C3). 

4.  The  fraction  of  a  customer's 
commercial  load  covered  by  a  BPA- 
approved  utility  service  standard,  (C4). 
If  a  customer  has  imposed  a  commercial 
utility  service  standard  throughout  its 
service  territory,  C4  =  1.10. 

5.  The  fraction  of  a  customer's  load 
subject  to  the  surcharge, 

D  =  {l-(Cl-l-C2-(-C3-t-C4)).  If 
Cl-(-C2-^C3-t-C4  exceed  1.  D=0. 

6.  The  level  of  the  commercial 
surcharge,  D  X  .10. 

C.  At  no  time  will  a  cu.ifomer 
simultaneously  be  assessed  a  surcharge 
for  failure  to  comply  with  the 
requirements  in  the  residential  sector 
and  a  surcharge  for  faihirv  to  comply 
with  the  reqiurements  in  the  commercial 
sector. 

D.  The  resulting  level  of  the 
residential  or  commercial  surcharges 
will  be  applied  to  all  power  punhases 
and/or  exchanges  made  by  the  riistomer 
under  the  applicable  rate  schedules, 
using  the  Councirs  surcharge 
methodology,  and  will  be  applied 
subsequent  to  any  other  rate 
adjustments. 

E.  The  customer  and  other  interested 
parties  shall  be  afforded  an  opportunity 
to  provide  comments  regarding  the 
determinations  made  m  sections  3(A) 
and  3(B).  Such  comments  may  be  made 
in  writing  or  orally  at  a  public  meeting 
convened  at  the  request  of  the  customer 
for  this  purpose  by  liPA.  This  public 
meeting  will  be  held  between  the  time  of 
the  written  Notice  of  Intent  to  surcharge 
and  the  final  surcharge  decision. 
Included  in  the  Intent  to  Surcharge  will 
be  an  initial  determination  of  the 
fraction  of  a  customer's  load  subject  to 
the  surcharge,  based  on  sections  3(A) 
and  3(B).  Following  the  receipt  and 
evaluation  of  comments,  the 
Administrator  shall  provide  written 
notice  to  the  customer  of  the  final 
surcharge  decision. 

F.  Beginning  with  the  effective  date  of 
the  surcharge,  the  Administrator  shall 
review  the  findings  made  in  sections 
3(A)  and  3(B)  after  the  customer,  or  a 
jurisdiction  served  by  the  customer,  has 
taken  an  action  that  affects  those 
findings.  Customers  may  request  such 
review  by  providing  evidence  in 
accordance  with  this  section  that  the 
customer  or  a  jurisdiction  served  by  that 
customer  has  taken  actions  subsequent 
to  the  effective  date  of  the  surcharge. 

SECTION  4.  CollecUng  a  Surcharge. 


A.  Those  customers  receiving  a  final 
wrii'en  notice  of  a  load  subject  to  the 
surcharge  shall  be  billed  for  the 
surcharge  beginning  with  the  first  full 
billing  period  following  issuance  of  such 
notice. 

B.  Any  power  purchases  made  on  or 
after  the  effective  date  of  the  surcharge, 
but  before  receipt  of  final  notice  finding 
the  load  subject  to  a  surcharge,  may  be 
retroactively  billed  to  the  effective  date 
of  the  surcharge.  Such  retroactive  billing 
shall  collect  the  retroactive  surcharge 
over  a  like  number  of  billing  periods  as 
elapsed  from  the  effective  date  of  the 
surcharge  to  the  receipt  of  final  written 
notice  of  a  surcharge. 

C.  The  level  of  surcharge  is  applied  to 
all  power  purchases  and/or  exchanges 
made  by  the  customer  under  the 
applicable  rate  schedules  and/or 
exchanges  pursuant  to  the  Residential 
Purchase  and  Sales  Agreement/ 
Exchange  Transmission  Credit 
Agreement,  using  the  Council's 
surcharge  methodology,  and  is  applied 
subsequent  to  any  other  rate 
adjustments. 

1.  For  customers  purchasing  power 
under  the  rate  schedules  subject  to  the 
surcharge,  the  surcharge  is  applied  to 
the  customer's  monthly  power  bill. 

2.  For  customers  participating  in  the 
Residential  Purchase  and  Sale 
Agreement,  the  surcharge  shall  be 
Included  in  the  charges  for  determining 
the  BPA  price  of  residential  exchange 
power. 

3.  For  customers  both  purchasing  firm 
power  under  the  rate  schedules  subject 
to  the  surcharge  and  participating  in  the 
Residential  Purchase  and  Sale 
Agreement/Exchange  Transmission 
Credit  Agreement,  the  surcharge  is 
applied  to  the  total  firm  power  purchase 
from  BPA  and  the  portion  of  a  utility's 
exchange  load  not  served  by  firm  power 
purchases  from  BPA.  In  this  situation, 
the  surcharge  shall  be  multiplied  by  the 
percent  of  utility's  exchange  load  not 
served  with  firm  power  purchases  from 
BPA.  This  percentage  shall  be  calculated 
based  on  a  utility's  total  load  and  total 
firm  power  purriiases  from  BPA  and 
rounded  to  the  nearest  0.1  percent. 

D.  If  a  customer  participating  in  the 
Residential  Exchange  is  currently  in  a 
deemer  status,  the  surcharge  shall  be 
accumulated  in  the  account  established 
for  this  purpose  as  specified  in  the 
respective  agreement,  and  shall  be 
included  in  the  obligation  a  utihty  must 
repay  prior  to  receiving  a  direct 
payment  from  BPA  If  a  customer  is  not 
in  a  deemer  status,  the  surcharge  shall 
be  included  in  the  determination  of  the 
net  payment  made  by  BPA. 


E.  The  collection  of  the  surcharge 
shall  continue  until  the  Administrator 
determines  that  the  surcharge  is  no 
longer  required  under  the  terms  of  this 
policy. 

F.  Surcharges  collected  on  purchases 
for  periods  in  which  loads  are 
subsequently  found  to  be  in  compliance 
with  this  policy  shall  be  credited  to  the 
customer  in  the  first  full  billing  period 
following  final  written  notice  of  such 
finding.  Surcharges  on  loads  which  are 
subsequently  found  not  to  have  been  in 
compliance  with  the  terms  of  this  policy 
for  specified  periods  shall  be  billed  to 
the  customer  in  the  first  full  billing 
period  following  final  written  notice  of 
such  finding. 

SECTION  5.  Definitions 

A.  Alternative  Code 

Codes  implemented  in  the  residential 
and  commercial  sectors  which,  in 
aggregate,  achieve  total  electrical 
savings  at  least  as  large  as  would  have 
been  expected  had  the  Council's 
prescriptive  MCS  been  implemented  in 
the  residential  and  commercial  sectors. 

B.  Alternative  Utility  Plan 

An  Alternative  Utility  Plan  is  any  plan 
not  relying  on  BPA/Utility  MCS  Support 
Program  and/or  Early  Adopter  Program 
participation  to  achieve  MCS  savings. 
That  is,  any  plan  relying  on  appendices 
2  and  4-7. 

C.  Alternative  Utility  Program 
For  the  residential  sector,  an 

Alternative  Utility  Program  is  a  utility 
MCS  support  program  designed  to 
achieve  at  least  the  same  level  of  total 
expected  electrical  savings,  and  lAQ 
and  ventilation  requirements,  at  BPA's 
Super  GOOD  CENTS  Program.  For  the 
commecial  sector,  it  is  a  utility  MCS 
support  program  designed  to  promote  at 
least  the  same  MCS  measures  as 
contained  in  the  Council's  commercial 
MCS  and  providing  comparable  design 
assistance  services  as  contained  in  the 
BPA/Utility  MCS  support  program. 

D.  Current  Code  or  Practice 
BPA  will  analyze  the  residential 

electrical  savings  from  MCS  assuming 
that,  in  the  absence  of  MCS,  a  residence 
would  have  been  built  to  one  of  the 
following:  (a)  In  Oregon,  1986  code;  (b) 
in  Washington,  1986  code;  or  (c)  in  either 
Idaho  or  Montana,  HUD  Minimum 
Property  Standards.  In  cases  where 
these  codes  are  not  definitive  regarding 
the  level  of  building  practice  employed, 
BPA  will  use  the  best  information 
available.  Electrical  savings  in  the 
commercial  sector  will  be  evaluated 
assuming:  (a)  1986  code  in  Oregon  and 
Washington,  (b)  1983  National  Energy 
Code  in  Montana,  and  (c)  individual 
jurisdiction  codes  in  Idaho.  Regional 
progress  to  full  MCS  electrical  savings 
will  include  the  electrical  savings 


achieved  in  Oregon  and  Washington 
between  their  respective  1983  and  1986 
residential  codes. 

E.  Customer 

For  purposes  of  this  policy,  a  utility 
which  contracts  for  the  purchase  of  firm 
power  from  BPA  or  participates  in  the 
Residential  Exchange  Program. 

F.  Equivalent  Code 

Codes  which  achieve,  by  sector,  at 
least  the  same  level  of  expected  total 
electrical  savings  had  BPA's  Super 
GOOD  CENTS  program  and  the 
Council's  commercial  MCS  been 
implemented. 

G.  Jurisdiction 

For  purposes  of  this  policy,  any  unit  of 
government  including  Indian  Tribes, 
State  governments,  and  local 
governments  and  municipal 
corporations. 

H.  Total  Load 

The  number  of  firm  kWh's  sold  by  a 
customer  during  the  last  12-month 
period  prior  to  the  application  of  this 
policy. 

Issued  in  Portland,  Oregon,  on  May  21, 
1987. 

Steven  G.  Hickok, 

Executive  Assistant  Administrator, 
Bonneville  Power  Administration. 

Appendix  1 

Avoiding  a  Surcharge  by  Adopting  the 
BPA/Utility  MCS  Support  Program 

A.  Residential  Sector 

BPA  customers  opting  for  this  path  are 
assured  that  enrollment  in  the  Super 
GOOD  CENTS  Program  and  subsequent 
implementation  and  enforcement  will 
result  in  avoidance  of  a  residential 
surcharge  under  the  current  surcharge 
policy.  BPA  will  offer  special  assistance 
to  those  utilities  which  would 
experience  a  hardship  in  implementing 
BPA's  Super  GOOD  CENTS  Program. 

Those  utilities  which  implement  the 
MCS  measures  contained  in  the  Super 
GOOD  CENTS  Program,  but  do  not 
implement  the  required  incentives,  will 
be  treated  as  filing  an  Alternative  Utihty 
Plan.  Those  utilities  are  advised  to  refer 
to  Appendix  2  for  a  discussion  of  that 
option. 

A  utility  which  is  currently  enrolled  in 
and  implementing  the  Super  GOOD 
CENTS  Program  need  only  submit  a 
copy  of  their  budget  worksheet  and 
Federal  Assistance  Form,  SF-1813  and 
provide  evidence  that  they  are 
implementing  the  Program. 

Those  customers  wishing  to  avoid  a 
surcharge  under  this  path  must  agree  by 
November  1, 1987,  to  enroll  in  the 
residential  program,  and  must  have 
entered  into  a  binding  BPA/Utility 


Program  Agreement  no  later  than 
February  1, 1988. 

B.  Commercial  Sector 

BPA  customers  opting  for  this  path  are 
assured  that  enrollment  in  the  BPA 
Commercial  MCS  Program,  and 
subsequent  implementation  and 
enforcement,  will  result  in  avoidance  of 
a  commercial  surcharge  under  the 
current  Surcharge  Policy.  All  customers 
wishing  to  avoid  a  surcharge  under  this 
path  must  agree  to  comply  with  the  lAQ 
and  data  reporting  requirements  and 
other  technical  specifications  of  the 
respective  program. 

Those  customers  wishing  to  avoid  a 
surcharge  under  this  path  must  agree  by 
May  1,  1988,  to  enroll  in  the  commercial 
program  and  must  have  entered  into  a 
binding  BPA/Utility  Program  Agreement 
no  later  than  August  1, 1988. 

Customers  may  obtain  a  copy  of  the 
BPA  Draft  Commercial  MCS  Program 
Description  by  contacting  Paul  Johnson 
or  Jim  Dowty  at  503-230-5869  and  503- 
230-5993.  respectively. 

Appendix  2 

Avoiding  a  Surcharge  by  Adopting  an 
Alternative  Utility  Program 

A.  Residential 

An  Alternative  Utility  Residential 
Program  is  the  customer's  proposed 
approach  to  meeting  the  standards  of 
BPA's  and  Super  GOOD  CENTS 
Program.  A  proposed  alternative 
program  will  be  evaluated  relative  to 
the:  (1)  Total  electrical  savings  expected 
if  the  customer  had  implemented  Super 
GOOD  CENTS.  (2)  the  lAQ  and 
ventilation  levels  attained  by  the 
provisions  of  Super  GOOD  CENTS,  and 
(3)  the  proposed  enforcement  method. 

Total  electrical  savings  will  be 
evaluated  taking  account  of  the 
estimated  electrical  savings  per 
structure  and  the  likely  market 
penetration  that  will  be  achieved  by  the 
proposed  program.  This  will  be 
compared  against  the  total  electrical 
savings  expected  from  Super  GOOD 
CENTS.  At  this  time,  BPA  expects  that 
40  percent  of  new  electrically  heated 
housing  starts  in  1988  will  be 
constructed  under  the  Super  GOOD 
CENTS  Program.  [BPA  may  modify  this 
estimate  in  the  final  Surcharge  Policy.] 

Finally,  BPA  recommends  that  the 
utility  offer  and  make  the  program 
available  throughout  its  service 
territory.  If  the  program  is  offered  in 
only  a  portion  of  the  service  territory, 
the  utility  must  indicate  what  fraction  of 
its  residential  load  is  covered  by  the 
program.  If  any  portion  of  its  load  is  not 
covered  by  an  alternative  utility 
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program,  or  one  of  the  other  options 
discussed  in  these  appendices,  the 
utility  will  be  subject  to  the  surcharge. 

In  order  for  BPA  to  verify  that  the 
proposed  program  will  be  equivalent 
energy  savings,  the  following 
information  must  be  submitted: 

1.  The  3tandard(s)  to  be  used.  Utilities 
should  provide  a  base-case  prescriptive 
path  for  the  alternative  standard  they 
are  proposing.  This  base  case  should  be 
in  a  format  which  can  easily  be 
compared  to  the  comparable  Super 
C;OOD  CENTS  Base  Case  prescriptive 
path  for  the  climate  zone  using  a 
WATTSUN  analysis  and  BPA's 
prototypes. 

2.  The  penetration  levels  expected  for 
the  proposed  standardls).  This 
penetration  level  would  represent  the 
percent  market  penetration  of  each 
standard  among  electrically  heated 
homes  completed  in  that  utility's  service 
area  during  the  calendar  year.  If 
possible,  the  customer  should  submit 
data  indicating  what  penetration  levels 
have  been  achieved  in  prior  years  with 
the  proposed  or  a  similar  program. 

3.  List  of  activities  to  be  undertaken  to 
achieve  the  targeted  penetration  (one  or 
more  of  the  following):  promotion  and 
sales,  advertising,  incentives  (type  and 
level),  technical  assistance,  certification, 
and  any  other  applicable  information.  In 
addition,  customers  will  be  required  to 
submit  quarterly  reports  listing  the 
activities  undertaken  and  resources 
utilized  in  the  market  effort. 

4.  Plan  for  how  the  utility  will  collect 
and  provide  to  BPA  by  January  30  of  the 
following  year: 

a.  Total  new  homes  (all  fuels) 
constructed  in  the  utility's  service  area 
during  the  past  calendar  year  (broken 
out  by  single-family,  multifamily, 
modular,  and  HUD-code  homes). 

b.  Total  new  electrically  heated 
homes  constructed  in  the  utility's  service 
area  during  the  past  calendar  year 
(broken  out  by  single-family, 
multifamily,  modular,  and  FiUD-code 
homes). 

c.  Total  new  electrically  heated  homes 
constructed,  in  the  utility's  service  area 
during  the  past  calendar  year,  to  the 
standard(s)  described  in  the  customer's 
plan  (broken  out  by  single-family, 
multifamily,  modular,  and  (lUD-code 
homes). 

5.  List  of  activities  to  assure  that  lAQ 
and  ventilation  rates  achieved  in  Super 
GOOD  CENTS  homes  will  be  offered 
and  achieved  under  the  Alternative 
Utility  Program. 

The  Alternative  Utility  Program  path 
is  not  generally  recommended  for 
utilities  without  prior  experience  in 
operating  such  programs.  An  estabirshed 
track  record  with  a  well-defined 


package  of  measures  will  be  extremely 
helpful,  if  not  essential,  in  obtaining 
BPA  approval  for  Alternative  Utility 
Programs.  Nonetheless.  BPA  staff  v^dll 
work  with  customers  interested  in 
pursuing  this  path  to  help  explain  the 
data  submission  requirements  and  the 
other  complexities  involved  in  this 
approach. 

Because  of  these  complexities,  utilities 
intere8te<l  in  this  path  should  sul)mit 
their  proposals  to  BPA  at  the  earliest 
possible  date,  after  the  surchartje  policy 
has  been  finalized,  and  m  no  event  later 
than  the  November  1.  1987,  deadline.  An 
approved  program  will  have  to  be 
implemented  by  February  1,  1988. 

If  BPA  finds  It  necessary  to  re(ect  the 
proposed  alternative  program,  a  short 
additional  grace  period  may  be  allowed 
for  customers  to  reformulate  iheir 
proposed  program  or  to  choose  another 
surcharge-avoidance  path.  This  decision 
will  be  made  on  a  case-by-case  basis. 

B.  Commercial 

An  Alternative  Utility  Commercial 
Program  is  the  customer's  proposed 
approach  to  meeting  the  standards  of 
the  BPA/Utility  Commercial  MCS 
Program.  A  proposed  alternative 
program  will  be  evaluated  relative  to 
the:  (1)  Level  and  type  of  activities  and 
services  to  be  offered,  (2)  method  of 
marketmg  and  performing  the  services, 
(3)  penetration  levels  expected  for  the 
proposed  program  activities,  and  (4) 
proposed  inspection  method. 

In  order  to  perform  the  necessary 
review.  BPA  will  require  the  following 
information: 

1.  List  of  activities  and  services  the 
customer  plans  on  offenng  (i  e  . 
modeling,  design  assistance,  design 
handbook,  information  services,  and 
training  opportunities)  to  achieve  the 
targeted  penetration. 

2.  Reporting  requirements  specified  in 
the  cooperative  agreement. 

3.  Management  and  oveisight 
consistent  witb  BPA  practices. 

4.  Proposed  method  to  submit  to  BPA 
quarterly  reports  listing  the  activities 
undertaken  and  resources  used  in  the 
marketing  effort. 

For  1988,  BPA  is  projecting  that  design 
assistance  services  will  be  offered  to  30- 
35  percent  of  the  new  commercial 
building  constructed  in  service 
territories  of  utilities  participating  In 
BPA's  Commercial  MCS  Program. 

For  either  sector,  please  refer  to  the 
latest  version  of  BPA's  Code 
Equivalency  Determination  Procedures 
for  a  detailed  discussion  of  the 
submission  requirements  and  thermal 
performance  evaluation  procedure. 
These  procedures  are  available  by 
contacting  the  BPA  Public  Involvement 


office  by  calling:  503-230-347a  Oregon 

callers  outside  of  Portland  may  use  800- 
452-8429.  Callers  in  California,  Idaho, 
Montana.  Nevada.  Utah.  Washington, 
and  Wyoming  may  use  800-547-6048. 

Appendix  3 

Avoiding  a  Surcharge  by  Participating  in 

the  Early  Adopter  lYt>gram 

This  is  a  pre-approved  path  for 
avoidance  of  the  surcharge  if  all  the 
jurisdictions  within  a  utility's  service 
territor\'  are  F.arly  Adopter  Program 
participants  If  the  customer  serv'es 
several  junsdictions  which  are  not  Early 
Adopter  Program  participants,  then  the 
utility  will  be  subject  to  the  surcharge 
unless  those  iiirisdictions  have 
implemented  a  BPA-approved  building 
code  or  the  utility  has  implemented  a 
utility  program  or  a  BPA-approved 
service  standard. 

The  essential  feature  of  the  Early 
Adopter  Program  is  the  adoption  by  the 
jurisdiction  of  the  MCS  contained  in  the 
Early  Adopter  Program  description. 
Additional  program  features  include 
specific  activities  to  ensure  that  no 
degradation  in  lAQ  results,  some  form 
of  enforcement  method  to  assure  MC^ 
construction,  aad  some  data  reportmg 
requirements. 

A.  Residential  ■ 

For  customers  with  jurisdictions 
within  their  service  territory  who  are 
currently  participating  in  the  Early 
Adopter  Program  (EAP).  the  customer 
must  submit  a  letter  indicating:  |a)  The 
jurisdictionis)  who  are  EAP  participants, 
(b)  their  award  number  for  each 
jurisdiction  and  (c)  a  copy  of  the 
ordinance  adopted  by  each  junsdiction. 
In  addition,  customers  must  indicate 
what  fraction  of  its  residential  load  lies 
within  Early  Adopting  jurisdictions.  Any 
jurisdiction  considenng  adoption  must 
implement  the  code  by  February  1.  1988, 
for  the  utility  to  avoid  a  surcharge,  if  the 
utility  will  not  be  operating  an  approved 
utility  MCS  proyram  at  that  time. 

Finally,  the  utility  will  collect  and 
provide  to  BPA  by  January  30  of  the 
following  year 

1.  Total  new  homes  (all  fuels) 
constructed  in  the  utility's  service  area 
dunng  the  past  calendar  year  (broken 
out  by  single  family,  multifamily. 
modular,  and  HUD-code  homes). 

2.  Total  new  electrically  heated  homes 
constructed  in  the  utility's  service  area 
during  the  past  calendar  year  (broken 
out  by  single-family,  multifamily, 
modular,  and  HUD-code  homes). 

3.  Total  new  electrically  heated  homes 
constructed,  in  the  utility's  service  area 
during  the  past  calendar  year,  to  the 
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standard(s)  described  in  the  customer's 
plan  [broken  out  by  single-family, 
multifamily.  modular,  and  HUD-code 
homes). 

[While  some  of  the  these  data 
requests  exceed  those  required  by  the 
Early  Adopter  Program,  the  data  are 
being  requested  so  that  a  more  complete 
record  of  the  region's  progress  towards 
MCS  may  be  kept.) 

Customers  who  are  operating  a  utility 
program  and/or  a  utility  service 
standard  should  take  all  necessary  steps 
in  order  to  avoid  double-counting  when 
reporting  the  above  information. 

B.  Commercial 


To  avoid  a  surcharge,  customers  with 
jurisdiction  within  their  service  territory 
considering  enrolling  in  this  program 
must  notify  BPA  by  May  1, 1988,  of  the 
jurisdiction's  intent  to  enroll  in  the 
program  and  the  jurisdiction  must  have 
officially  adopted  the  MSC  by  August  1, 
1988,  if  the  utility  is  not  operating  an 
approved  Commercial  MCS  Program. 

For  customers  with  jurisdictions 
within  their  service  territory  who  are 
currently  participating  in  the  Early 
Adopter  Program,  the  customer  must 
provide  a  copy  of  the  ordinance  adopted 
by  each  jurisdiction  and  includp  a  copy 
of  BPA's  letter  of  approval.  In  addition, 
customers  must  indicate  what  fraction 
of  its  commercial  load  lies  within  Early 
Adopting  jursidictions. 

Finally,  the  utility  will  collect  and 
provide  to  BPA  by  January  30  of  the 
following  year: 

1.  Total  new  commercial  buildings  (all 
fuels)  constructed  in  the  utility's  service 
area  during  the  past  calendar  year. 

2.  Total  new  electrically  heated 
commercial  buildings  constructed  in  the 
utility's  service  area  during  the  past 
calendar  year. 

3.  Total  new  commercial  buildings 
constructed,  in  the  utility's  service  area 
during  the  past  calendar  year,  to  the 
standard(s)  described  in  the  customer's 
plan,  broken  out  by  BPA  prototype  and 
square  footage. 

Customers  who  are  operating  a  utility 
program  and/or  a  utility  service 
standard  should  take  all  necessary  steps 
in  order  to  avoid  double-counting  when 
reporting  the  above  information. 

Early  Adopter  contract  materials  can 
be  obtained  by  calling  Jan  Slater  at  503- 
230-5320.  Prospective  proposers  may 
also  direct  technical  questions  about  the 
Program  to  Peggy  Grossman  at  503-230- 
7516,  )ane  Selby  at  503-230-7518,  or 
Suzanne  Rowan  at  503-230-4630. 


Appendix  4 

Avoiding  a  Surcharge  by  Adopting  a 
Codified  Version  of  the  MCS 

A.  Residential 

Several  codified  versions  of  the  MCS 
contained  in  the  Early  Adopter  Program 
will  be  available  early  summer  1987 
These  are  pre-approved  codified 
versions  of  the  Council's  prescriptive 
MCS  paths. 

Under  this  alternative,  the  >.jstomer 
must  submit  the  codified  version  of  the 
MCS  which  a  jurisdiction  in  it«  service 
territory  is  proposing  for  adoption  or 
which  has  been  adopted.  The 
enforcement  methods  should  be 
specified.  The  addition,  the  customer 
must  indicate  what  steps  the  jursidiction 
will  take  to  address  the  lAQ  and 
ventilation  requirements  of  BPA's  Early 
Adopter  Program.  Finally,  the  customer 
'^must  indicate  what  fraction  of  its 

residential  load  lies  within  a  jurisdiction 
which  has  implemented  a  BPA-approved 
residential  building  code. 

By  November  1, 1987,  the  customer  is 
to  submit  the  above  information  to  BPA. 
The  statute  or  ordinance  must  be 
operative  no  later  than  Feburary  1, 1988. 

In  order  to  comply  with  the  Council 
MCS  reporting  requirements  as  specified 
in  their  Plan  Amendment,  BPA  will  also 
require  the  customer  provde  to  BPA  by 
January  30: 

1.  Total  new  homes  (all  fuels) 
constructed  in  the  utility's  service  area 
during  the  past  calendar  year  (broken 
out  by  single-family,  multifamily, 
modular,  and  HUD-code  homes). 

2.  Total  new  electrically  heated  homes 
constructed  in  the  utility's  service  area 
during  the  past  calendar  year  (broken 
out  by  single-family,  multifamily, 
modular,  and  HUD-code  homes). 

3.  Total  new  electrically  heated 
buildings  constructed,  in  the  utility's 
service  area  during  the  past  calendar 
year,  to  the  8tandard(s)  described  in  the 
customer's  plan  (broken  out  by  single- 
family,  muhifamily,  modular,  and  HUD- 
code  homes). 

Customers  who  are  operating  a  utility 
program  and/or  a  utility  service 
standard  should  take  all  necessary  steps 
in  order  to  avoid  double-counting  when 
reporting  the  above  information. 

B.  Commercial 


Under  this  alternative,  the  customer 
must  submit  the  codified  version  of  the 
MCS  which  a  jurisdiction  in  its  service 
territory  is  proposing  for  adoption  or 
which  has  been  adopted.  The 
enforcement  methods  should  be 
specified.  In  addition,  the  customer  must 
indicate  what  steps  the  jurisdiction  will 
take  to  address  lAQ  and  ventilation 


requirements  of  BPA  s  Early  Adopter 
Program  Finally,  the  customer  must 
indicate  what  fraction  of  its  commercial 
load  lies  within  jurisdictions  which  have 
or  will  be  implementing  a  BPA-approved 
commercial  building  code. 

By  May  1.  1988.  the  customer  is  to 
submit  the  above  information  to  BPA 
The  statute  or  ordinance  must  be 
operative  no  later  than  August  1.  1988 

Finally,  the  utility  will  collect  and 
provide  to  BPA  by  |anuary  30.  of  the 
following  year: 

1.  Total  new  commercial  buildings  (all 
fuels)  constructed  in  the  utility's  service 
area  during  the  past  calendar  year. 

2.  Total  new  electrically  heated 
commercial  buildings  constructed  in  the 
utility's  service  area  during  the  past 
calendar  year. 

3.  Total  new  coimmercial  buildings 
constructed,  in  the  utility's  service  area 
during  the  past  calendar  year,  to  the 
standard(s)  described  in  the  customer  s 
plan,  broken  out  be  BPA  prototype  and 
square  footage. 

Appendix  5 

Avoiding  a  Surcharge  by  Adopting  or 
Equivalent  Building  Codes 

An  alternative  code  is  designed  to 
achieve  total  electrical  savings  which,  in 
aggregate,  are  at  least  as  large  as  the 
electrical  savings  expected  had  the 
Councils  residential  and  commercial 
MCS  been  implemented.  [One 
alternative  to  this  definition  would  be  to 
compare  the  electrical  savings  from  the 
residential  code  to  the  electrical  savings 
had  Super  GOOD  CE.NTS  been 
implemented  in  the  same  area.j  A 
jurisdiction  propo.sing  to  adopt  an 
alternative  code,  in  which  one  sector's 
total  electrical  savings  is  expected  to 
exceed  the  target  electrical  savings  level 
for  that  sector,  can  use  those  electrical 
savings  to  offset  electrical  savings 
below  the  target  in  the  other  sector.  The 
alternative  code  path  may  be  pursued 
only  when  the  aggregate  electrical 
savings  target  is  based  on  the  Council's 
MCS. 

As  compared  to  altenative  codes, 
equivalent  codes  examine  each  sector 
individually.  They  differ  from  the  pre- 
approved  codified  versions  mentioned 
earlier,  but  provide  equivalent  savings. 
An  equivalent  code  must  achieve  at 
least  the  same  level  of  total  savings,  in 
each  sector  separately,  as  would  have 
been  achieved  by  implementing  BPA's 
Super  GOOD  CENTS  Program  and  the 
Council'a  MCS  recommendations. 

A  customer  must  submit  a  copy  of  the 
proposed  alternative  or  equivalent  code. 
In  addition,  the  customer  must  indicate 
how  the  jurisdication  plans  on  meeting 
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lAQ  and  ventilation  requirements  of 
nt'A's  program  for  that  sector.  Finally, 
the  customer  must  indicate  wliat 
fraction  of  its  residential  and 
commercial  loads  lie  within  jurisdictions 
which  have  or  will  be  implementing  a 
BPA-approved  residential  and/or 
commercial  building  code.  BPA  staff  will 
attempt  to  assist  customers  and 
jurisdictions  wishing  to  formulate 
improved  building  codes. 

If  an  alternative  code  path  is  pursued, 
customers  are  encouraged  to  submit 
their  alternative  codes  at  the  earliest 
possible  date,  but  no  later  than 
November  1,  1987.  Both  codes  would 
have  to  be  implemented  and  enforced  by 
February  1, 1988. 

If  ^n  equivalent  code  path  is  pursued, 
the  customer  must  submit  its  residential 
plan  by  November  1.  1987,  and  its 
commercial  plan  by  May  1.  1988.  Then 
the  residential  code  must  be 
implemented  and  enforced  by  February 
1,  1988,  and  the  commercial  code  must 
be  implemented  and  enforced  by  August 
1,  1988. 

Finally,  a  customer's  plan  must 
specify  how  the  utility  will  collect  and 
provide  to  BPA.  by  January  30  of  the 
following  year: 

A.  Total  new  homes  and  commercial 
buildings  (all  fuels)  constructed  in  the 
utility's  service  area  during  the  past 
calendar  year  (for  residential,  broken 
out  by  single-family,  multifamily, 
modular,  HUD-code  homes). 

B.  Total  new  electrically  heated 
homes  and  commercial  buildings, 
constructed  in  the  utility's  service  area 
during  the  past  calendar  year  (for 
residential,  broken  out  by  single-family, 
multifamily,  modular,  and  HUD-code 
homes). 

C.  Total  new  electrically  heated 
homes  and  commercial  buildings, 
constructed  in  the  utility's  service  area 
during  the  past  calendar  year,  to  the 
8tandard(s)  described  in  the  customer's 
plan  (for  residential,  broken  out  by 
single-family,  multifamily,  modular,  and 
HUD-code  homes,  for  commercial, 
broken  out  by  BPA  prototype  and 
square  footage). 

Customers  who  are  operating  a  utility 
program  and/or  a  utility  service 
standard  should  take  all  necessary  steps 
in  order  to  avoid  double-cpunting  when 
reporting  the  above  information. 

For  a  complete  discussion  of  the  data 
required  to  evaluate  an  altenative  or 
equivalent  code,  refer  to  the  latest 
version  of  BPAs  MCS  Code  Equivalency 
Determination  Procedures.  A  copy  of 
these  procedures  can  be  obtained  by 
contacting  BPA's  Public  Involvement 
office  at:  503-230-3478.  Or.  in  Oregon 
but  outside  of  Portland,  use:  800-452- 
8429.  Callers  in  California.  Idaho, 


Montana,  Nevada.  Utah.  Washington, 
and  Wyoming  may  use  800-547-6048. 

Appendix  6 

Avoiding  a  Surcharge  by  Adopting  a 
Codified  Version  of  the  MCS  as  a  Utility 
Service  Standard  ' 

A.  Residential 

This  path  essentially  involves 
adoption  of  a  legally  enforceable 
electric  utility  hook-up  standard  for  nrw 
electrically  heated  residential  buildigs 
The  customer  would  simple  decline 
toserve  new  electrically  heated 
buildings  not  built  to  the  standard's 
specifications.  A  grace  period  would  be 
allowed  for  buildings  considered  by 
BPA  to  be  "under  construction  "  at  the 
time  the  standard  was  adopted. 

Customers  wishing  to  avoid  a 
surcharjjp  with  this  approach  must 
submit  a  residential  plan  by  November 
1,  1987,  and  the  residential  service 
standard  must  become  effective  by 
February  1, 1988.  A  plan  must  contain: 
(1)  A  copy  of  the  standard  to  be 
imposed,  (2)  how  the  customer  plans  on 
monitoring  compliance  with  the 
standard,  and  (3)  what  lAQ  measures 
and  activities  will  be  pursued  to  assure 
that  the  lAQ  and  ventilation  goals  of 
BPA's  Super  GOOD  CENTS  Program  are 
met.  Finally,  the  proposed  plan  must 
indicate  what  fraction  of  the  customer's 
residential  load  will  be  covered  by  using 
utility  service  standards  if  the  standard 
does  not  apply  to  the  utility's  entire 
service  territory. 

No  surcharge  will  be  imposed  on  any 
customer  relying  on  such  a  service 
requirement  which  is  subsequently 
invalidated  by  court  action.  In  such  an 
event,  the  customer  will  be  given  a 
reasonable  period  of  time  to  choose  and 
implement  another  option. 

Finally,  the  customer  is  to  submit  to 
BPA  a  plan  for  how  the  utility  will 
collect  and  provide  to  BPA  by  January 
30  of  the  following  year: 

1.  Total  new  homes  and  commercial 
buildings  (all  fuels)  constructed  in  the 
utility's  service  area  during  the  past 
calendar  year  (broken  out  by  single- 
family,  multifamily,  modular,  and  HUD- 
code  homes). 


'  Many  customers  have  questioner!  whether  they 
have  legal  authonty.  under  State  laws  to  impose 
such  a  service  requirement.  BPA  has  examined  this 
question  under  the  Stale  laws  of  Orefon, 
Washinntun.  Idaho,  and  Montana  and  have  reached 
the  tentative  conclusion  that  no  clear  legal 
impediments  exist  in  these  States  to  conservation- 
oriented  utility  service  requirements.  While  BPA 
does  not  offer  legal  advice  to  customers, 
particularly  on  questions  of  Stale  law.  BPA  Uf*! 
staff  are  available  to  discuss  these  preliminary 
conclusions  with  customers  and  their  legal  counsel. 
Any  utility  considering  such  a  path  would  have  to 
obtain  independent  legal  advice  on  thw  questioa. 


2,  Total  new  electrically  heated  homes 
constructed  in  the  utility's  service  area 
during  the  past  calendar  year  (broken 
out  by  single-family,  multifamilv 
modular,  and  HUD-code  homes). 

3.  Total  new  electrically  heated  homes 
constructed  in  the  utility's  service  area 
during  the  past  calendar  year,  to  the 
standard(s)  described  in  the  customer's 
plan  (broken  out  by  single-family, 
multifamily,  modular,  and  HUD-code 
homes;  for  commercial,  broken  out  by 
BPA  prototype  and  square  footege). 

B.  Commercial 

This  path  essentially  involves 
adoption  of  a  legally  enforceable 
electric  utility  hook-up  standard  for  new 
electrically  heated  commercial 
buildings.  The  customer  would  simply 
decline  to  serve  new  electncally  heated 
buildings  not  built  to  the  standard  s 
specifications.  A  grate  period  would  be 
allowed  for  buildings  considered  by 
BPA  to  be  "under  construction"  at  the 
time  the  standard  was  adopted. 

Customers  wishing  to  avoid  a 
surcharge  with  this  approach  must  ^. 

submit  a  commercial  plan  by  May  1.  ' 

1988.  and  the  commercial  service 
standard  must  become  effective  by  May 
1, 1988.  A  plan  must  contain:  (a)  a  copy 
of  the  standard  to  be  imposed,  and  (b) 
how  the  customer  plans  on  monitoring 
compliance  with  the  standard.  Finally, 
the  proposed  plan  must  indicate  what 
fraction  of  the  customer's  commercial 
load  will  be  covered  by  using  utility 
service  standards  if  the  standard  does 
not  apply  to  the  utility  s  entire  service 
territory. 

No  surcharge  will  be  imposed  on  any 
customer  relying  on  such  a  service 
requirement  which  is  subsequently 
invalidated  by  court  action.  In  such  an 
event,  the  customer  will  be  given  a 
reasonable  period  of  time  to  choose  and 
implement  another  option. 

Finally,  the  customer  is  to  submit  to 
BPA  a  plan  for  how  the  utility  will 
collect  and  provide  to  BPA  by  January 
30  of  the  following  year 

1.  Total  commercial  buildings  (all 
fuels)  constructed  in  the  utility's  service 
area  during  the  past  calendar  year  (for 
residential,  broken  out  by  single-family, 
multifamily,  modular,  and  HUD-code 
homes). 

2.  Total  new  electrically  heated 
commercial  buildings  constructed  in  the 
utility's  service  area  during  the  past 
calendar  year  (broken  out  by  PBA 
prototype). 

3.  Total  new  electrically  heated 
commercial  buildings,  constructed  in  the 
utility's  service  area  during  the  past 
calendar  year,  to  the  standard(8) 
described  in  the  customer's  plan  (broken 


out  by  BPA  prototype  mmI  squam 
footage). 

Appendix  7 

Avo*dai((  a  SttrdMwge  by  Adoptiag  •■ 
AUeniative  or  £q«iwakni  Utiiity  Service 
Standard 

This  path  is  actually  two  altematfre 
paths.  If  an  equivalent  utility  serrice 
standard  appcoadi  it  panued.  a 
custoner  raay  choose  to  adopt  a  tittttty 
senrice  staadard  wtuch  is  not  one  of  the 
codified  verstooa.  but  whidi  is  expected 
to  achieve  at  least  the  same  level  of 
total  electrical  sa  viags  in  each  sector 
separately  as  woatd  have  beea  achieved 
by  adopting  PBA'a  Super  GOOD  CET^TS 
Program  and  the  Comers  Coramerciat 
MCS.  Alternatively,  the  cnstofner  may 
choose  to  adopt  ubhAy  service  standards 
for  Ibe  resideatia)  and  conHnrat^ai 
sectors  which,  when  taken  togettwr. 
achteves  at  least  the  saaae  levei  of  total 
electrical  savings  as  wouid  have  beea 
achieved  by  adopting  the  Council's 
commercial  and  residential  MCSl  This  is 
referred  to  as  an  alternative  utility 
service  standard. 

\Ont  altcmative  approach  is  to  allow 
an  alternative  code  approach  using  the 
Council's  coBBOiercial  MCS  and  PBA's 
Super  GOOO  CENTS  to  set  the  target 
electrical  savingsj. 

If  an  alternative  utility  service 
starKkmJ  approach  is  parstted.  a 
customer  amst  submit  to  BPA  (If  a  copy 
of  the  proposed  service  stand»rd(sl.  (2t 
a  description  of  the  enforcement 
methodfs).  (3)  a  description  of  the 
methods  used  to  ensure  lAQ  to  at  least 
the  level  attained  in  Saper  GOOD 
CENTS,  K)  »  copy  of  tWe  analysis  used 
to  verify  that  the  propoeed  service 
standardfs)  wiH  achieve  the  required 
total  electncai  savings.  This  material 
must  besubanitted  by  November  1. 1987, 
and  both  service  standards  must  be 
operative  by  February  1. 19B8. 

If  an  equivalent  code  approach  is 
pursued,  the  above  information  must  be 
submitted  by  November  1. 1987,  for  the 
residential  sector  and  by  May  1, 1988, 
for  the  commercial  sector.  The 
residential  sector  service  standard  must 
be  operative  by  February  1, 1988;  and 
the  commercial  service  standard  must 
be  operative  by  August  1. 198a 

Any  plan  submitted  must  also  indicate 
what  fraction  of  a  utility's  load  will  be 
covered  by  the  service  standard.  If  an 
alternative  utility  service  standard 
approach  is  pursued,  this  determination 
shall  be  based  on  both  the  residential 
and  commercial  sectors.  If  an  eqwivaiaiU 


code  apppoach  is  patswed  the 
detemUitatioR  sh<#  oocar  oepara^e^y  for 
the  residential  and  commercial  sectors. 

Finally,  the  customer  is  to  suboait  to 
BPA  a  plan  for  how  the  utitity  wit! 
collect  and  provide  to  BPA.  by  January 
30  of  the  following  year,  accurate 
reporting  ot 

A.  Total  new  hoates  and  commercial 
buildings  (aU  fuelal  constructed  in  the 
utile's  service  area  (ksing  the  past 
calendar  ycBr  (for  residential,  broken 
out  by  single-family,  nultiiaHuly, 
ntodulat,  and  HUD-code  homes). 

B.  Total  new  electrically  heated 
hoows  and  conMnercial  buildhigs 
constructed  in  the  utiltty's  service  area 
dluirtg  the  past  calendar  year  (for 
residential,  broken  out  by  single-family, 
multifamily,  modulsr,  and  HUD-code 

C.  Total  new  electrically  heated 
homes  and  commercial  buildings, 
constructed  in  the  utility's  service  area 
during  the  past  calendar  year,  to  the 
standardfs)  described  in  the  customer's 
plan  (for  residential,  broken  out  by 
single-family.  SMaltifamily,  modular,  and 
HUD-code  lumies;  for  commercial, 
broken  out  by  BPA  prototype  and 
square  footage). 

For  a  detailed  description  of  the  data 
required  to  evaluate  an  alternative  or 
equivalent  code,  and  the  evaluation 
criteria,  the  customer  and/ or  jurisdiction 
is  advised  to  consult  the  latest  version 
of  BPA's  MCS  Code  Equivalency 
Determination  Procedures.  A  copy  of 
these  procedures  can  be  obtained  by 
contacting  BPA's  Public  Involvement 
office  at  503-230-347a  Or.  in  Oregon 
but  outside  ol  Portland,  use:  800-452- 
842flL  In  Califomia.  Idaho.  Montana. 
Nevada.  Utah.  Washington,  and 
Wyoming  use;  800-547-6048. 

(FR  Doc  87-12491  Piled  5-»-«5;  3:57  pm) 
BtijjNacooe  Mse-ov-B 


DEPARTMENT  OF  ENERGY 

Federal  Enargy  Regulatory 
Cormni  s  atow 

[Docket  No.  6P87-3>-000) 

Wen  Category  Determination;  Petftlon 
to  Vacate 

May  26,  1987. 

In  the  matter  of  State  ol  Oklahoma  Section 
108  NGPA  Determination  Exxon  Corporation 


Lowry  Gas  Uhrt  No  1  V^eVi  FERC  Ne.  ITMS- 

an2i 

On  February  27.  1987.  Exxon 
Corporation  petitioned  the  Commu>sion 
under  section  503^dl  of  the  Natural  Gas 
Policy  Act  of  1978'  and  J  275-205  of  the 
Commission's  regulations  '  to  reopen 
this  proceeding  and  vacate  a  fmal 
determination  tliat  gas  produced  from 
the  captioned  well,  located  in  the 
Anadarko  Basin  (Red  Fork)  Field. 
Oklahoma,  qualifies  as  stripper  well  ga* 
under  NGPA  section  108  =  That 
determination  was  made  by  the 
Oklahoma  Corporation  Commisftion 
upon  petition  of  F.xxon  and  filed  with 
this  Commission  where  it  became  final 
on  August  17,  1968.  under  §  275.202(a)  of 
the  Commission's  regulalKins.* 

In  support  o^  its  petition.  Exxon  states 
that  data  upoe  whi#i  gas  from  the 
LovvT)  Gas  Unit  No.  1  well  qualified  as 
stripper  well  gas  showed  production  by 
the  will  of  966  Mcf  in  53  production 
days,  resulting  in  an  average  production 
of  18  Mcf  per  production  day.  However, 
Exxon  states  that  a  review  of  the 
production  records  indicates  these  date 
are  erroneous  and  that  the  well  actually 
produced  965  Mcf  in  15  production  days 
for  an  average  production  of  64  Mcf  per 
production  day.  more  than  the  60  Mcf 
maximum  specified  for  stripper  well 
status  in  NGPA  section  108. 

Exxon  states  that  if  this  determination 
is  reopened  and  Exxon  is  permitted  to 
withdraw  its  tiitng,  Exxon  will  not  be 
requtred  to  make  refunds  to  the 
purchaser.  El  Paso  Natural  Gas 
Company,  because  collections  were 
based  on  a  contractual  price  that  was 
less  than  the  otherwise  applicable 
NGPA  maxiatum  lawful  pnce. 

Any  person  desirmg  to  he  heard  or  to 
protest  this  petition  should  file  a  motion 
to  intervene  or  protest  m  accordance 
with  Rules  214  »  or  211  •  of  the 
Commusion's  Rules  of  Practice  and 
Procedure-  All  motions  to  inter\'pne  or 
protests  shotiid  be  submitted  to  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capttol  Street,  NE., 


'  15  H.S.C  34T3M1  ft1IR21. 

'  18  era  275  205(19861 

'  Kxxoo (tatc*  ItuK  U  tui>  a  ~hb  (x-mrni  iiHnvsl  m 
g8S  produced  froa\  Dw  aubted  well  and  tha4  (he 
other  workmn  intere*!  owner*  ar«  hA:  Robert  W. 
Moore.  Ennex  Ltd  U  Mr  Doniild  Gray  F«t>co  Oil 
Co..  Idc  .  Phi*on  Oit  Co.  Buf?»(o  RoyaltT,-  Corp.. 
Cities  Ser»ic»  (M  Co..  Wo»d  QA  Co..  Ntoody  CHI 
Co_  MCK  Energy  Corp,  Larry  O.  Hui»ey  k  Co..  and 
Danden  Petroleum  Co 

*  18  CFR  275.202(ii|  (19881. 

»  rs  CFR  386.214  (T988|. 

'  18  CFR  185.211  (19661, 
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Washington.  DC  20426.  not  later  than  15 
days  foUowins  publication  of  this  notice 
in  the  Federal  Register.  All  protests  will 
be  considered  by  the  Commission,  but 
will  not  serve  to  make  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  must  file  a 
motion  to  intervene  in  accordance  with 
Rule  214.  Copies  of  the  petition  are  on 
file  with  the  Commission  and  available 
for  public  inspection. 

Kenneth  F  Plumb. 

Secretary 

(FR  Doc.  87-12389  Filed  5-29-87:  8:45  am) 

B)U.IMQ  COOC  6717-Ot-M 

t  Docket  No.  GP87-24-O001 

Pennsylvania  Department  of 
Environmental  Resources,  et  al.; 
Petition  to  Reopen,  Vacate,  and 
Withdraw  Final  Well  Category 
Determinations 

May  26. 1987. 

in  the  matter  of  Pennsylvania  Department 
of  F.nvironmenlal  Resources.  Bureau  of  Oil 
and  Gas  Management.  NGPA  Section  102. 
Fox  Oil  A  Gas,  Iftc.,  Earl  Buterbaugh  No.  2, 
Well.  FERC  No.  )D84-12150.  and  Anthony 
Bemecky  No.  1  Well.  FERC  No.  ID84-12986. 

Take  notice  that  on  January  9. 1987, 
Fox  Oil  4  Gas  Incorporated  (Fox)  filed 
pursuant  to  5  275.205  of  the 
Commission's  regulations,  '  a  petition  to 
reopen  and  vacate  new  onshore  well 
category  determinations  made  pursuant 
to  section  102  (c)  of  the  Natural  Gas 
Policy  Act  of  1978  (NGPA) »  for  the  Earl 
Buterbaugh  No.  2  Well  and  the  Anthony 
Bemecky  No.  1  well  and  to  withdraw 
the  applications  for  the  determinations. 
The  Pennsylvania  Department  of 
Environmental  Resources.  Bureau  of  Oil 
and  Gas  Management  determined  that 
the  Earl  Buterbaugh  and  the  Anthony 
Bemecky  wells  qualiHed  as  new 
onshore  wells  and  notified  this 
Commission  of  those  determinations  on 
December  15. 1983  and  December  23, 
1983.  respectively.  Those  determinations 
became  final,  pursuant  to  5275.204  of 
the  Commission's  regulations,  on 
January  29. 1984  and  February  6. 1984, 
respectively — 45  days  following  the 
respective  notifications. 

Fox  states  that  it  filed  its  application 
for  ths  subject  well  category 
determination  based  on  available  date 
with  the  belief  that  its  wells  were  with 
2.5  miles  of  a  marker  well.  Now,  Fa^ 
states  that  it  has  subsequently 
discovered  that  its  data  were  in  error 
and  accordingly  is  requesting  that  the 


Commission  reopen,  vacate  and  permit 
it  to  withdraw  its  application  for  the 
above-mentioned  wells. 

Fox  filed  its  application  to  withdraw 
the  NGPA  section  102  determinations 
for  the  subject  wells  in  response  to  a 
Commission  staff  audit  which  indicated 
that  each  of  the  wells  were  within  2.5 
miles  of  three  market  wells.  The 
determination  for  the  Bemecky  No.  1 
well  was  made  pursuant  to  section 
102(c)(l){B)(i)  [2.5  mile  market  well  test). 
However,  the  determination  for  the 
Buterbaugh  No.  2  Well  was  made 
pursuant  to  section  102(c)(l)(B)(ii)  of  the 
Commission's  regulations  (1000  feet 
deeper  test).  Four  of  the  six  producing 
rones  in  the  Buterbaugh  No.  2  well  do 
not  qualify  under  section  102(c)(l)(B)(ii) 
of  the  Commission's  regulations  because 
thos^  zones  are  less  than  1000  feet 
deeper  than  the  deepest  producing  zone 
in  the  three  marker  wells  found  in  stafrs 
audit.  The  disqualified  zones  are  the 
Balltown  (3150'— 3157).  Sheffield 
(3249'— 3254).  First  Bradford  (3431'— 
3439')  and  Third  Bradford  [3560—3568'). 
Because  two  of  the  producing  zones 
underlying  the  Buterbaugh  well,  qualify 
under  section  102(c)(l)(B)(ii).  Fox's 
petition,  with  respect  to  the  Buterbaugh 
No.  1  well,  pertains  only  to  the  above- 
mentioned  disqualified  zones. 

The  question  of  whether  refunds,  plus 
interest  calculated  under  S  154.102(c)  of 
the  regulations,  will  be  required  is  a 
matter  which  will  be  considered  by  the 
Commission  in  ruling  on  the  subject 
petition. 

Any  person  desiring  to  be  heard  or  to 
protest  this  petition  should  file  a  motion 
to  intervene  or  protest  in  accordance 
with  Rule  214  or  211  of  the  Commission's 
Rules  of  Practice  and  Procedure.  '  All 
motions  to  intervene  or  protests  should 
be  submitted  to  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street,  NE.,  Washington.  DC 
20426.  not  later  than  30  days  following 
publication  of  this  notice  in  the  Federal 
Register.  All  protests  will  be  considered 
by  the  Commission  but  will  not  serve  to 
make  protestants  parties  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
interevene  in  accordance  with  Rule  214. 
Copies  of  this  petition  are  on  file  with 
the  Commission  and  are  available  for 
public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 
[FR  Doc.  87-12390  Filed  5-29-87;  8:45  am) 
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■  18  CFR  275.205  (1986). 
•15U.S.C.  3012(Cl(19a2). 


»  18  CFR  385.214  or  385.211  (1986), 


(Dockvt  No.  QP87-34-0001 

State  of  New  Mexico,  NGPA  Section 
108  and  Mobil  Producing  Texas  &  New 
Mexico  Inc.,  State  A  No.  6  WeH.  FERC 
JD  No.  8ft-31855;  Notice  of  Petition  to 
Reopen,  Vacate,  and  Withdrawn  Rnal 
Weil  Category  Determination  and 
Notices 

Issued;  May  28,  1967 

Take  notice  that  on  March  3,  1987, 
Mobil  Producing  Texas  4  New  Mexico, 
Inc.  (MPTM)  filed  pursuant  to  \  275.205 
of  the  Commission's  regulations,'  a 
petition  to  reopen  and  vacate  a  well 
category  determination  that  the  State  A 
No.  6  well,  located  in  Lea  County,  New 
Mexico,  met  the  requirements  for 
contmued  qualification  due  to 
temporary  pressure  buildup  under 
section  108  of  the  Natural  Gas  Policy 
Act  of  1978  (NGPA).'  Further,  MPTM 
seeks  to  withdraw  the  application  for 
that  determination.  Also  MPTM  seeks  to 
withdraw  two  notices  of  disqualification 
filed  in  connection  with  the  well's 
overproduction. 

MITTvl  states  that  it  filed  an 
application  for  the  original  NGPA 
section  108  well  category  determination 
for  the  well  on  March  31, 1986  and  that 
the  State  of  New  Mexico  determined 
that  the  said  well  qualified  for  NGPA 
section  108  status  on  October  27. 1986. 
Also.  MITM  slates  that  prior  to  New 
Mexico's  October  27.  19H6  determination 
if  filed  on  August  4, 1986.  an  application 
for  continued  NGPA  section  108 
qualification  of  the  aforementioned  well 
due  to  pressure  buildup.  MiHT^t  states 
that  its  continued  qualification 
application  was  based  on  its  records 
which  showed  that  the  subject  well's 
production  had  increased  during  the  90- 
day  periods  ending  April  30.  1986  a^d 
May  31. 1986.  MPTM  states  also  that  the 
State  of  New  Mexico's  temporary 
pressure  buildup  determination,  made  in 
response  to  the  August  4  application, 
became  final  on  September  12. 1986. 
Additionally,  MPTM  states  that  the 
purchaser  of  the  gas  from  the  above- 
mentioned  well  subsequently  notified  it 
that  the  said  well  had  overproduced 
during  the  90-day  period  ending  March 
31, 1986  under  circumstances 
disallowing  continued  qualification 
under  the  NGPA  and  the  Commission's 
regulations,  thereby  causing  it  to  file  its 
March  3. 1987  petition.  Further,  MPTM 
that  states  it  also  seeks  to  withdraw  the 
two  disqualification  notices  filed  on 
August  29,  1986  because  of  the  well's 
overproduction  for  the  90-day  periods 
ending  April  30.  1986  and  May  31, 1986. 

'  18  CFR  275^05(1986) 
•  IS  U  S.C  Mie  11986J. 


MPTM  states  that  because  the  wril  was 
already  disq»»HI»«<l  8»ch  rroWctrs  are 
ineHective. 

MPTM  states  that  no  refunds  »re  due 
because  the  pmrhaser  of  the  gas  ktas  not 
paid  the  NGPA  section  106  price  since 
the  disquahficatkm  on  March  31. 1988. 

Any  person  desiring  to  be  heard  or  to 
protest  this  petition  should  file  a  motion 
to  intervene  oc  prulest  in  accordance 
with  Rule  214  or  211  of  the  Conuuission  b 
Rules  of  Practice  and  Procedure.'  All 
motions  to  intervene  or  protests  should 
be  submitted  to  the  Federal  Energy 
Regulatory  Commission.  525  North 
Capitol  Street.  NE.,  Washington.  DC 
20426,  not  later  than  30  days  following 
pui)lication  of  this  notice  in  the  Federal 
Register.  All  protests  will  be  considered 
by  the  Commission  but  will  not  s«rve  to 
make  protestants  parties  to  the 
proceeding.  Ar»y  person  wishing  to 
becowte  a  party  mast  file  a  motion  to 
intervene  in  accordance  with  Rufe  214. 
Copies  of  this  petition  are  or  file  with 
the  Commission  and  are  available  for 
public  in&pectioa. 
Kennetli  F.  Plumb, 
Secretary. 

[FR  Doc.  87-12391  Filed  5-29-87;  8.45  am) 
MiJNQ  COOC  •717-01-a 


Docket  No.  SA87-26-000 

Amoco  Production  Co^  Petition  fof 
Adjustment 

Mdy  26.  1987. 

On  March  23. 1987,  Amoco  Production 
Company  filed  with  the  Federal  Energy 
Regulatory  Commission  a  petition  for 
waiver  pursuant  to  Coounission  Order 
No.  399-A.'  section  !Sn2(c)  of  the  Natural 
Gas  Policy  Act  of  1978.='  and  Subpart  K 
of  the  Commission  s  Rules  of  Practice 
and  Procedure.'  Petitioner  seeks  waiver 
of  that  portion  of  its  Btu  refund 
obligation  attributable  to  royalties  paid 
by  petitioner  to  (1)  the  Minerals 
Management  Service  of  the  U.S. 
Department  of  the  Interior  (MMS)  and 
(2)  the  State  of  Louisiana  for  which 
petitioner  has  been  or  may  be  unable  to 
collect  reimbursement.  Under  Order  No. 
399,  these  refunds  were  d\>e  by 
November  5. 1986,*  but  this  deadline  has 


'  ISCl'R  .1*5  214  and  3SS-J11  |1S(W| 
'  Hj-fundii  Reiiultin)<  fr»>m  Blu  MeHsurymMil 
Adiuntmonts  «0  F  R  46.^3  (Nov   ».  1M4I   FFIRC 
Stals  ft  Reg*  |R«guUti»nc  PremnMe*  19SZ-19HSJ 

T3aei2. 

•  15  use  S412(c)(1983) 

'  18  ere  385  1101-385  1717  [1S86) 

♦  49  F  R.  mi  81  37^40  (Sept  2B.  1984)  FKRC 
Slals  a  Regt  [Regulationi  Prcamblps  1982-19851 
|30..s»7  at  31  150  In  Order  No  399,  Hie  Commi»»jOQ 
establiahed  refund  procedures  for  charges  for 
natural  gaa  that  exceeded  MC^A  caJhn^  as  a  result 


been  postponed. *^  Petitioner  further 
requests  a  Commission  order  directing 
its  pttrchasers  to  refund  aH  such 
amounts  which  were  previously 
refunded  to  them. 

Petitioner  reqiiests  waiver  of  the  Btu 
refund  obligation  as  uncoHectible  to  the 
extent  such  oblige tion  is  attributable  to 
federal  and  state  royalty  interest  owners 
that  ha»e  refused  to  return  royahy 
overpayments  to  petitioner.  Petitioner 
states  that  the  portion  of  its  Btu  refund 
obligation  not  paid  by  federal  and  slate 
royalty  owners  is  approximately  $1 
million. 

The  pfXKedures  applicable  to  the 
conduct  of  the  adjustment  proceeding 
are  fomid  in  Subpart  K  of  the 
Conunission's  Rules  of  Practice  and 
Proceckire.  Any  person  desiring  to 
participate  in  this  adjustment 
proceeding  must  file  a  motion  to 
intervene  m  accordance  with  the 
provisioas  of  such  Subpart  tC.  All 
motions  to  intervene  must  be  filed 
within  15  days  after  pubbcation  of  this 
notice  in  the  Federal  Register. 
Kenneth  F.  Plumb. 
Secretary. 

(FR  DcK.  87-12384  Filed  5-29-87;  8:45  amj 
BILLING  COOE  CZW-OV-M 


(Docket  No.  RP85-1 19-005  et  aL) 

Arfcia  Enei^  Resources  et  al.;  Filing 
of  Pipeline  Refund  Reports 

May  26, 1987. 

Take  notice  that  the  pipelines  listed  ia 
the  Appendix  hereto  have  submitted  to 
the  Commission  for  filing  proposed 
refund  reports.  The  date  of  filing  and 
docket  number  are  also  shown  on  the 
appendix. 

Any  person  wishing  to  do  so  may 
submit  comments  in  writing  concerning 
the  subject  refund  reports.  AH  such 
comments  should  be  filed  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  NE., 
Washington,  DC  20428,  on  or  before  June 
11. 1987.  Copies  of  the  respective  filings 


of  Btu  measuremsnts  based  on  the  water  vapor 
content  of  the  gas  "as  delivered."  rather  than  on  a 
water  suturated  basis.  In  »o  doino  the  CommisBlon 
was  unpWmentin^  the  decision  in  Interstate  Natural 
Gas  Association  of  America  v  Federal  Energy 
Reguldtor>  Commission,  716  F  2d  1  (D.C.  Cir.  1983), 
cert,  denied.  465  US.  108  (1984). 

»  In  Order  No  399-C.  37  F^RC  \  61.091,  issued 
November  5, 1988,  the  Commission  postponed  the 
November  S.  1986  deadline  for  pa\  mer«t  of  Btu 
refunds  atthtnitable  to  royalry  pavmanls  for  any 
First  seller  that  has  a  petition  on  file  with  the 
Commission  seeking  waiver  oi  or  postponement  of 
the  deadline  to  pay  Btu  refunds  attributiihle  to 
royalty  payments. 

V  J 


are  on  file  with  the  Commission  and 
available  for  public  mspectiea 
Kenneth  F.  Piuiab, 
Secretary. 

Appendix 
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[FR  Doc.  87-12392  Filed  5-29-87:  8:45  am | 
BiixMO  COOE  ta\7-9\-m 
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I  Docket  No.  a»7-5OO-000 1 

ChampMn  Petroleum  Co^  Petition  tor  a 
Declaratory  Order 

May  26.  1<487. 

Take  notice  that  on  Apnl  13. 1987. 
Champlm  Petroieum  Company 
(Champhn)  filed  with  the  Commi«sio« 
pursuant  to  5  385.207  of  the 
Commission's  regulations  (Rule  207).  a 
petition  for  a  declaratory  order 
Champiin  contends  that  certain  farflities 
which  it  proposes  to  acquire,  as  well  as 
certain  interconnecting  facilities  which 
it  proposes  to  construct,  on  the  ouler 
continental  shelf  (OCS|  are  gathering 
facilities  under  section  l(h]  of  the 
Natural  Gas  Ad  fNGA],  and  therefore 
exempt  from  the  certification 
requirements  of  section  7(c)  of  the  NGA. 

Champiin.  a  producer  of  natural  gas, 
sells  gas  from  its  well  on  Hi^h  Island 
Block  A-244  to  Texas  Gas  Transmission 
Corporation  (Texas  Gas)  pursuant  to  an 
August  24, 1984  contract.  These  sales 
are  exempt  from  the  certification 
requirements  of  section  7(c)  of  the  NGA, 
To  take  delivery  of  Champlin's  gas. 
Texas  Gas  constructed  7.33  miles  of  BVg 
inch  line  in  the  High  Island  Area, 
offshore  Texas,  which  connects  the 
Champiin  well  to  an  underwater 
connection  point  on  the  42  inch 
transmission  line  of  the  High  Island 
Offshore  System  (HIOS). 

On  September  19, 1986.  Texas  Gas 
agreed  to  sell  its  7.33  mile  line  to 
Champiin,  which  will  continue  to  use 
this  line  to  convey  its  production  from 
Champlin's  well  High  Island  Block  2-44 
to  the  HIOS  42  inch  transmission  Una 

Once  Champiin  acquires  these 
gathering  facilities  from  Texas  Gas. 
Champiin  intends  to  use  this  line  to 
gather  its  gas  from  its  nearby  well  on 
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West  Cameron  Block  420.  To  do  this, 
Champlin  intends  to  build 
approximately  6.44  miles  of 
interconnecting  6  inch  line  between  its 
"A"  platform  on  block  A-244  and  its 
platform  on  West  Cameron  Block  420  in 
the  West  Cameron  Area.  Louisiana,  in 
order  to  carry  production  from  the  West 
Cameron  Block  to  its  block  A-244  line. 

Champlin  states  that  these  2  facilities 
constitute  gathering  facilities,  within  the 
meaning  of  section  1(b)  of  the  NGA. 
because  they  satisfy  the  "primary 
function"  test  forgathering  set  out  in 
Shell  Gas  Pipeline  Co..  36  VYRC  H  61.317 
(1i>H6)  and  Farmland  Industrifs.  23 
FKKC  \  61.063  at  61,143  (1983).  Champlin 
states  that  the  primary  purpose  of  these 
facilities  is  to  collect  gas  from  its  wells 
so  that  the  gas  can  then  be  made 
available  to  an  interstate  transmission 
line.  Champlin  thus  seeks  a  declaratory 
order  stating  that  the  facilities  which  it 
proposes  to  acquire,  as  well  as  the  line  it 
proposes  to  construct  in  the  OCS 
waters,  fall  under  the  definition  of  a 
gathering  facility  as  set  out  in  section 
1(b)  of  the  Natural  Gas  Act. 

Any  person  desiring  to  be  heard  or  to 
protest  this  declaratory  order  should  file 
a  motion  to  intervene  or  protest  in 
accordance  with  Rule  214  or  211  of  the 
Commission's  rules  of  practice  and 
procedure.  All  motions  to  intervene  or 
protests  should  be  submitted  to  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE.. 
Washington,  DC  20426,  within  30  days 
after  publication  of  this  notice  in  the 
Federal  Re^ster.  All  protests  will  be 
considered  by  the  Commission  but  will 
rot  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene  in  accordance  with  Rule  214. 
Copies  of  the  petition  filed  in  this 
proceeding  are  on  file  with  the 
Commission  and  available  for  public 
inspection, 
Kenneth  F.  Plumb, 
Secretary. 

[FR  Doc.  87-12388  Filed  5-29-87;  8:45  am] 
WLLINQ  COM  (Tir-CI-M 


(Docket  No.  SA87-43-O001 

Colonial  Corp.;  Petition  for  Adiustment 

May  28. 1987. 

Take  notice  that  on  April  20, 1987, 
Colonial  Corporation,  a  Kansas 
Corporation  (Colonial),  filed  with  the 
Commission  a  petition  for  adjustment 
pursuant  to  section  502(c)  of  the  Natural 
Cas  Policy  Act  of  1978  and  Part  385 
(Subpart  K)  of  the  Commission's 
regulations.  Colonial  seeks  waiver  of  its 
obligation  to  Williams  Natural  Gas 


Company  under  Commission  Order  Nos. 
399,  399-A,  and  399-B  requiring  payment 
of  Btu  adjustment  refunds  by  first  sellers 
of  natural  gas. 

In  support  of  its  petition.  Colonial 
states  the  following:  (1)  That  the  13 
natural  gas  producers  from  whom 
Colonial  purchases  gas  are  not  able  to 
reimburse  Colonial  for  Order  93  refunds; 
(2)  that  Colonial  has  never  earned  a 
profit  and  is  unable  to  repay  its  secured 
lender  the  funds  advanced  for 
construction  of  the  pipeline;  (3)  that 
payment  of  the  refund  obligation  would 
represent  a  special  hardship  causing 
Colonial  to  file  a  Chapter  7  bankruptcy 
proceeding. 

The  procedures  applicable  to  the 
conduct  of  this  waiver  proceeding  are 
found  in  Subpart  K  of  the  Commission's 
rules  of  practice  and  procedure.  Any 
person  desiring  to  participate  in  this 
adjustment  proceeding  must  file  a 
motion  to  intervene  in  accordance  with 
the  provisions  of  Rules  214  and  1106  of 
the  Commission's  rules  of  practice  and 
procedure.  All  motions  to  intervene 
must  be  filed  within  15  days  after 
publication  of  this  notice  in  the  Federal 
Register. 
Kenneth  F.  Plumb. 
Secretary 
(FR  Doc.  87-12385  Filed  5-29-67;  8:45  am] 

BlUJNa  COOC  (717-01-11 


{Docket  No.  SA87-40-000I 

Forest  OH  Corp.;  Petition  for 
Ad)u8tn>ent 

May  28. 1967, 

On  March  16, 1987,  Forest  Oil 
Corporation  filed  with  the  Federal 
Energy  Regulatory  Commission  a 
petition  for  waiver  pursuant  to 
'  Commission  Order  No.  399-A.'  section 
502(c)  of  the  Natural  Gas  Policy  Act  of 
197a*  and  Subpart  K  of  the 
Commission's  Rules  of  Practice  and 
Procedure.'  Forest  seeks  waiver 
concerning  that  portion  of  its  Btu  refund 
obligation  attributable  to  certain 
royalties  paid  by  it  to  the  Minerals 
Management  Service  of  the  U.S. 
Department  of  the  Interior  (MMS). 
Under  Order  No.  399,  these  refunds  were 


due  by  November  5,  1986,*  but  this 
deadline  has  been  postponed.* 

In  support  of  its  petition.  Forest  states 
that  by  letter  of  |une  11,  1986.  it  has 
requested  refunds  from  MMS  relative  to 
such  royalties,  but  has  received  no 
response.  It  indicates  that  MMS  has 
taken  the  position  that  refunds  not  filed 
for  within  the  statute  of  limitations 
penod  under  section  10  of  the  Outer 
Continental  Shelf  Lands  Act  are  barred. 

The  procedures  applicable  to  the 
conduct  of  this  adjustment  proceeding 
are  found  in  Subpart  K  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  Any  person  desiring  to 
participate  in  this  adjustment 
proceeding  must  file  a  motion  to 
intervene  in  accordance  with  the 
provisions  of  Subpart  K.  All  motions  to 
intervene  must  be  filed  within  15  days 
after  publication  of  this  notice  in  the 
Federal  Re^ster. 
Kenneth  F.  Plumb. 
Secretary. 

(FR  Doc  87-12386  Filed  5-29-87;  8:45  am] 
BIUJMQ  COOC  t/W-OI-M 


(Docket  No.  SA87-3»-0001 

The  Louisiana  Land  and  Exploration 
Company  and  LLOXY  Holdings,  Inc.; 
Petition  for  Adjustment 

May  28. 1987. 

On  March  13. 1987.  the  Louisiana 
I.and  and  Exploration  Company  and 
LLOXY  Moldings.  Inc.  filed  with  the 
Federal  Energy  Regulatory  Commission 
a  petition  for  waiver  pursuant  to 
Commission  Order  No.  399-A.  '  section 
502(c)  of  the  Natural  Gas  Policy  Act  of 
1978.  *  and  Subpart  K  of  the 


'  Rpfundi  Reiultlng  from  Blu  Me«iurement 
Ad|u»lmenta  *«  FR  46353  I  Nov  2a,  1HB4),  FFKC 
Stall  a  Rej!»  |Regui«t)ont  Pr«ambl«t  1962-19861 
^3a612. 

•  15  US.C  3412(c)  (1982).  '       ■ 

•  18  CFR  386.110? -385.1117  (1986). 


•  48  FR  37  735  al  37  740  |S«"pt  26.  1964).  FFJIC 
Slats  »  Rpy*  lRe)juldtion«  Preamhies  1982-19M1 

\  aO.Mr  at  31.150  In  CWer  No  399.  the  Commission 
established  refund  procedures  for  charRes  for 
natural  gas  that  exceeded  NGPA  ceilings  as  a  result 
of  Btu  nwBsuremenis  based  on  the  water  v«por 
c<mteni  of  the  ftaa    as  delivered,    rather  than  on  a 
water  saturated  basis  In  »o  doinfj.  the  Commission 
was  implementing  the  decision  in  Interstate  Natural 
(;aB  Asaoaation  of  America  v  Federal  Fjiergy 
Regulatory  Commisaion,  716  F  2d  1  (D  C  Cir  1963). 
rtrt  denied.  466  H  S  1106  |1964| 

•  In  Order  No  399-C  issued  November  5.  1986. 
the  Commission  postponed  the  November  5.  1966 
d«»<ttine  for  payment  of  Btu  refunds  altnbulabte  to 
rtiyalty  payments  for  any  first  seller  that  has  a 
pelitton  on  file  with  the  Commisaion  seeking  waiver 
of  or  poatponemenl  of  the  deadline  to  pay  Btu 
refunds  attributable  to  royalty  payments 

■  Refund*  Raaulting  fron  the  Btu  Measurement 
Adiustment*,  49  FR  46.363  (Nov  26.  1964).  FEFC 
Slat*  «  Reg*  (Reguiation*  Preamble*  )962-1965J 
1  30.612. 

•  1&  U,SC  3412(c)  (1882). 
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Commission's  Rules  of  Practice  and 
Procedure.  '  Petitioners  seek  waiver  of 
that  portion  of  their  Btu  refund 
obligation  attributable  to  royalty  paid 
by  petitioners  to  (1)  the  Minerals 
Management  Service  of  the  U.S. 
Department  of  the  Interior  (MMS)  and 
(2)  the  State  of  Louisiana.  Under  Order 
No.  399,  these  refunds  were  due  by 
November  5. 1986.  *  but  this  deadline 
has  been  postponed.  * 

Petitioners  submit  that  MMS  has 
taken  the  position  that  certain  Btu 
refunds  related  to  royalty  payments  paid 
prior  to  November  9,  1981.  are  barreti  by 
section  10  of  the  Outer  Continental  Shelf 
Lands  Act.  '  Petitioners  assert  that  such 
payments  are  uncollectible  and  should 
be  waived. 

Petitioners  state  that  the  Louisiana 
State  Mineral  Board  has  adopted  a 
resolution  which  provides  that 
producers  are  not  authorized  to  recover 
Btu  refund  amounts  attributable  to  state 
royalty  payments  by  deductions  from 
royalty  payments.  With  respect  to  the 
Louisiana  royalties  and  certain  MMS 
royalties  paid  after  November  9. 1981, 
petitioners  assert  that  since  both  MMS 
and  the  State  Mineral  Board  have 
indicated  that  recoupment  from  future 
royalties  will  not  be  allowed  and 
repayment  will  not  be  made,  these 
refunds  should  also  be  deemed 
uncollectible.  Petitioners  further  assert 
that  denial  of  the  requested  relief  would 
result  in  irreparable  injury  to  petitioners 
and  an  unfair  distribution  of  burdens. 

The  procedures  applicable  to  the 
conduct  of  this  adjustment  proceeding 
are  found  in  Subpart  K  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  Any  person  desiring  to 
participate  in  this  adjustment 
proceeding  must  file  a  motion  to 
intervene  in  accordance  with  the 
provisions  of  such  Subpart  K.  All 
motions  to  intervene  must  be  filed 


•  18  CFR  385  1101-365  1117  |1986). 

•  49  FR  37.735  al  37.740  (Sept  28,  1984|.  FERC 
Stats  A  Rpgs  (Regulations  Preambles  1982-1985) 

t  30.597  at  31,150  In  Order  No  399.  the  Commission 
established  refund  procedures  for  charges  for 
natural  gas  that  exceeded  NCPA  ceilings  as  a  result 
of  Btu  measurements  based  on  the  water  vapor 
content  of  the  gas  "as  delivered.  "  rather  than  on  a 
water  saturated  basis  In  so  doing,  the  Commisison 
was  implementing  the  decision  in  Interslate  Natural 
Cas  Association  of  Amenca  v  Federal  Ejiergy 
Regulatory  Commission.  716  F  2d  1  (D.C.  Cir.,19e3). 
cert  rfpn;«/.  465  US  1108  119841 

•  In  Onler  No  399-C,  37  FTJIC  ^  61.091,  (»eued 
November  5.  1986.  the  Commission  postponed  the 
November  5,  1986  deadline  for  payment  of  Btu 
refunds  attributable  to  royalty  payments  for  any 
first  seller  that  ha*  a  petition  on  file  with  the 
Commission  seeking  waiver  of  or  postponement  of 
the  deadline  to  pay  Btu  refunds  altnbutable  to 
royalty  payment*, 

•  43  use.  1339  (1982). 


within  15  days  after  publication  of  this 

notice  in  the  Federal  Register. 

Kenneth  F.  Plumb. 

Secretary. 

(FR  Doc.  87-12387  Filed  5-27-87;  8:45  am] 

BiujNG  COOC  erw-oi-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Applications  for  Consolidated  Hearing; 
Reed  Broadcasting  et  al. 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  FM  station: 


MM 

Applicant  and  oty/stale 

File  No. 

docket 
No 

A  Terry  D  Reefl  ano  Laura 

BPH-S50710ND 

87-156 

W     Reea    d/D-a    Reed 

Bfoaocastmg,   A   Partner- 

ttvo  Bucknannon.  WV 

B    Black   Media  Commum- 

BPH-850712VO 

,™..™_, 

catKxis.  Bocxnannon,  WV 

C    Mountamaire  Broadcast- 

BPH-e50712YE 

_™-          ™ 

ing    Corp  ,    Bucuriannor, 

WV 

D     Upshur     Broadcasting, 

BPH-850712Z9 

Inc..  Bucittiannon,  WV 

E    Elaine  C    Eicner  Buck- 

BPH-850712YF 

(■) 

hannon,  WV 

2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934.  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  preceding  upon  the  issues 
whose  headings  are  set  forth  b^ow.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FR  19347,  May  29,  1986. 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 

Issue  Heading  and  Applicants 

1.  Main  Studio,  C 

2.  Air  Hazard,  C 

3.  Comparative.  A,  B.  C.  D 

4.  Ultimate,  A,  B,  C,  D 

3.  If  there  is  any  non-standardized 
is8ue(s)  in  this  proceeding,  the  full  text 
of  the  issue  and  the  applicantis)  to 
which  it  applies  are  set  forth  in  an 
Appendix  to  this  Notice.  A  copy  of  the 
complete  HDO  in  this  proceeding  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street  NW.,  Washington.  DC.  The 
complete  text  may  also  be  purchased 
from  the  Commission's  duplicating 
contractor.  International  Transcription 
Services,  Inc.,  2100  M  Street  NW.. 


r 


Washington.  DC  20037  (Telephone  (202) 

857-3800). 

W.  Ion  Gay, 

Assistant  Chief  Audio  Services  Division, 
Mass  Media  Bureau. 

[FR  Doc  87-12338  Filed  5-29-87;  8:46  amj 
BtLUNQ  COOC  erii-oi-M 


Applications  for  Consolidated  Hearing: 
Yellowstone  Broadcasting,  Ltd^  et  ai. 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  station: 


M 

ApplK^affl  and  c)^/staM 

me  no 

dockat 
no. 

BPCT-861117KY 

87-157 

Yenowsione     Broadcaai- 

mg   ,.ic    BitHngt  MT 

B      Ectiooet     Corporation. 

BPCT-870212KH 

BittinQS  MT 

2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  applications  have 
been  designated  for  heanng  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  VR  19347.  May  29, 1986, 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 

Issue  Heading  and  Applicant(s) 

1.  Air  Hazard,  A.B 

2.  Comparative.  A.B 

3.  Ultimate,  A.B 

3.  If  there  is  any  non-standardized 
issue(s)  in  this  proceeding,  the  full  text 
of  the  issue  and  the  applicant(s)  to 
which  it  applies  are  set  forth  in  an 
Appendix  to  this  Notice.  A  copy  of  the 
complete  HDO  in  this  proceeding  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  may  also  be  purchased 
from  the  Commission's  duplicating 
contractor.  International  Transcription 
Services,  Inc.,  2100  M  Street  NW., 
Washington,  DC  20037  (Telephone  No. 
(202)  857-3800.) 

Roy  |.  Stewart. 

Chief,  Video  Services  Division,  Mass  Media 

Bureau. 

[FR  Doc.  87-12339  Filed  5-29-87;  8:45  am) 
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FEDERAL  HOME  LOAN  BANK  BOARD        FEDERAL  MARHIME  COMMJSSIOM 


INo.  AC-6281 

Prince  George's  Federal  Savings  and 
Loan  Association;  Upper  Marlboro, 
MD;  Final  Action;  Approval  of 
Conversion  Application 

Dated:  May  26. 1987. 

Notice  is  hereby  given  that  on  May  18, 
1987,  the  Office  of  the  General  Counsel 
of  'he  Federal  Home  Loan  Bank  Board, 
acting  pursuant  to  the  authority 
delegated  to  the  General  Counsel  or  his 
designee,  approved  the  application  of 
Princedeorge's  Federal  Savings  and 
l,oan  Association.  Upper  Mariiwro. 
Maryland  for  permission  to  convert  to 
the  stock  form  of  organization.  Copies  of 
the  application  are  available  for 
inspection  at  the  Office  of  the 
Secretariat  at  the  Federal  Home  Loan 
Bank  Board.  1700  G  Street.  NW.. 
Washington.  DC  20552,  and  at  thr  Office 
of  the  Supervisory  Agent  at  the  Federal 
Home  Loan  Bank  of  Atlanta.  1475 
Peachtree  Street,  NW.,  Atlanta.  Georgia 
30309. 

By  the  Federal  Home  I>oan  Bank  Board. 
)efT  Sconyars, 

Secretary. 

[FR  Doc.  87-12381  Filed  5-28-«7.  »;4S  am) 

BtLUNQ  COOK  (Tn-OI-ll 


INC.  AC-«27) 

St.  Clair  Federal  Savings  and  Loan 
Association;  PeM  City,  AL;  Final  Action; 
Approval  of  Conversion  Application 

Dated:  May  28.  1987. 

Notice  is  hereby  given  that  on  May  18, 
1987,  the  Office  of  the  General  Counsel 
of  the  Federal  Home  Loan  Bank  Board, 
acting  pursuant  to  the  authority 
delegated  to  the  General  Counsel  or  his 
designee,  approved  the  application  of  St. 
Clair  Federal  Savings  and  Loan 
Association.  Pell  City.  Alabama,  for 
permission  to  convert  to  the  stock  form 
of  organization.  Copies  of  the 
application  are  available  for  inspection 
at  the  Office  of  the  Secretariat  at  the 
Federal  Home  Loan  Bank  Board,  ITIX)  C 
Street.  NW..  Washington.  DC  20552.  and 
at  the  Office  of  the  Supervisory  Agent  at 
the  Federal  Home  Loan  Bank  of  Atlanta. 
1475  peachtree  Street,  NE..  Atlanta, 
Georgia  30348. 

By  the  Federal  Home  Loan  B«ok  Board. 
|eff  Sconyers, 
Secretary. 
|FR  Doc.  87-12382  Filed  5-29-87;  8:45  am) 

BILLINO  COOC  t/M-OI-M 


Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 
Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission.  1100  L  Sfreet. 
NW.  Room  10325.  Interested  parties  may 
submit  comments  on  each  agreement  to 
the  Secretary,  Federal  Maritime 
Commission,  Washington.  DC  20573. 
within  10  d.iys  after  the  date  of  the 
Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  5  572.603  of  Title 
48  of  the  Code  of  Federal  Regulahons. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No,:  224-010897-001 
Title:  Port  of  Kodiak  Termirwil 

Agreement 
Parties: 
City  of  Kodiak  (Kodiak] 
Sea-Land  Service,  Inc.  (Sea-Land) 
Synopsis:  The  proposed  agreement 
would  allow  Kodiak  to  reduce  the 
leased  area  at  the  Port  of  Kodiak  and 
reduce  the  associated  lease  rental 
charges. 
Agreement  No.:  224-200002 
Title:  Virginia  Port  Authority  Terminal 

Agreement 
Parties: 
Virginia  International  Terminals.  In& 

(VIT) 
Lykes  Bros.  Steamship  Co..  Ina 
(Lykes) 
Synopsis:  The  proposed  agreement 
would  provide  Lykes  crane  rental  and 
wharfage  concessions  in 
consideration  for  Lykes  making 
Norfolk  International  Terminal, 
operated  by  VIT,  a  Mid-Atlantic  port 
of  call.  The  parties  have  requested  a 
shortened  review  period. 
Agreement  No.:  224-200003 
Title:  Charleston  Terminal  Agreement 
Parties; 
South  Carolina  State  Ports  Authority 

(Authority) 
Associated  Container  Transport  and 
Columbus  Line  (ACT-CL) 
Synopsis:  The  proposed  agreement 
would  allow  the  Authority  to  assess 
ACT-CL  a  reduced  wharfage  rate  in 
consideration  for  specified  amounts  of 
ACT-CL  container  tonnage  annually. 
Dated:  May  27. 1907. 


By  Oder  of  the  Federal  Maritime 
Commiggion. 
loseph  C.  PoOtin^. 

Secrptary. 

|FR  Doc  87-irj«(  Filed  5-29-87;  8:45  amj 

BNJJNO  COOC  (TJIMll-M 


(^ 


Agreerr»ent(8)  FHed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 
Interested  parties  may  inspect  and 
obtain  a  copy  of  ech  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission.  1100  L  Street, 
NW.,  Room  10325  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary.  Federal 
Maritime  Commission.  Washington,  DC 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  S  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commi.ssion  regarding  a  pending 
agreement. 

Agreement  No.:  202-0O9648A-O40 
Title:  Inter-American  Freight  Conference 
Parties: 
A.  Bottacchi.  S.A.  De  Navegacion 

C.FI.e.I 
American  Transport  Lines,  Inc. 
A/S  Ivarans  Rederi 
Brazil-American  Container  Line 
Companhia  Mantima  Nacional 
Companhia  De  Navegacao  Lloyd 

Brasileiro 
Companhia  De  Navegacao  Maritima 

Netumar 
Empresa  Lineas  Maritimas  Argentines 

Sociedad  Anonima  (Elma  S/A) 
Empresa  De  Navegacao  AUianca  S.A. 
Frota  Amazonica 
Georgia-Aztec  Line 
Van  Nievelt  Goudriaan  &  Co,  B,V. 
Sea-Land  Service,  Inc. 
Transportacion  Maritima  Mexicana, 
S.A. 
Synopsis;  The  proposed  amendment 
would  provide  for  independent  action 
on  freight  forwarder  compensation 
payable  to  licensed  customs  brokers 
in  corinection  with  export  shipments. 
Agreement  No.;  218-011103 
Title:  Nonexclusive  Transshipment 
Agreement  Between  MoUer-Maersk 
bne,  and  Totem  Ocean  Trailer 
Express,  Inc. 
Parties: 
Moller-Maersk  Line 
Totem  Ocean  Trailer  Express,  Inc. 
Synopsis:  The  proposed  amendment 
would  establish  a  nonexclusive. 
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transshipment  arrangement  between 
the  parties  in  the  trade  between  points 
in  Alaska  and  points  in  the  Far  East, 
with  transshipment  at  Seattle  or 
Tacoma,  Washington.  The  parties 
have  requested  a  shortened  review 
and  a  waiver  of  certain  filing 
requirements  of  the  Commission's 
regulations. 

Agreement  No.:  218-011104 

Title:  Nonexclusive  Transshipment 
Agreement  Between  Japan  Line  and 
Totem  Ocean  Trailer  Express,  inc. 

Parties: 
Japan  Line 
Totem  Ocean  Trailer  Express.  Inc. 

Synopsis:  The  proposed  amendment 
would  establish  a  nonexclusive, 
transshipment  arrangement  between 
the  parties  in  the  trade  between  points 
in  Alaska  and  points  in  the  Far  East, 
with  transshipment  at  Seattle  or 
Tacoma.  Washington.  The  parties 
have  requested  a  shortened  review 
and  a  waiver  of  certain  filing 
requirements  of  the  Commission's 
regulations. 

Agreement  No.:  218-011105 

Title:  Nonexclusive  Transshipment 
Agreement  Between  Kawasaki  Kisen 
Kaisha.  Ltd.  and  Totem  Ocean  Trailer 
Express.  Inc. 

Parties: 

Kawasaki  Kisen  Kaisha.  Ltd. 
Totem  Ocean  Trailer  Express,  Inc, 

Synopsis:  The  proposed  amendment 
would  establish  a  nonexclusive, 
transshipment  arrangement  between 
the  parties  in  the  trade  between  points 
in  Alaska  and  points  in  Japan  and 
Korea,  with  transshipment  at  Seattle 
or  Tacoma,  Washington.  The  parties 
have  requested  a  shortened  review 
and  a  waiver  of  certain  filing 
requirements  of  the  Commission's 
regulations. 

Agreement  No.:  218-011106 

Title:  Nonexclusive  Transshipment 
Agreement  Between  Showa  Line 
Limited  and  Totem  Ocean  Trailer 
Express.  Inc. 

Parties:  "^ 

Showa  Line  Limited 
Totem  Ocean  Trailer  Express,  Inc. 

Synopsis:  The  proposed  agreement 
would  establish  a  nonexclusive, 
transshipment  arrangement  between 
the  parties  in  the  trade  between  points 
in  Alaska  and  points  in  the  Far  East, 
with  transshipment  at  Seattle  or 
Tacoma.  Washington.  The  parties 
have  requested  a  shortened  review 
and  a  waiver  of  certain  filing 
requirements  of  the  Commission's 
regulations. 

Agreement  No.:  218-011107 

Title:  Nonexclusive  Transshipment 
Agreement  Between  Nippon  Yusen 


Kaisha  Line  and  Totem  Ocean  Trailer 
Express,  Inc. 

Parties: 
Nippon  Yusen  Kaisha  Line 
Totem  Ocean  Trailer  Express,  Inc. 

Synopsis:  The  proposed  agreement 
would  establish  a  nonexclusive, 
transshipment  arrangement  between 
the  parties  in  the  trade  between  points 
in  Alaska  and  points  in  the  Far  East, 
with  transshipment  at  Seattle  or 
Tacoma,  Washington.  The  parties 
have  requested  a  shortened  review 
and  a  waiver  of  certain  filing 
requirements  of  the  Commission's 
regulations. 

Agreement  No.:  218-011108 

Title:  Nonexclusive  Transshipment 
Agreement  Between  Westwood 
Shipping  Lines  and  Totem  Ocean 
Trailer  Express.  Inc. 

Parties: 
Westwood  Shipping  Lines 
Totem  Ocean  "Trailer  Express,  Inc. 

Synopsis;  The  proposed  agreement 
would  establish  a  nonexclusive, 
transshipment  arrangement  between 
the  parties  in  the  trade  between  points 
in  Alaska  and  points  in  the  Far  East. 
with  transshipment  at  Seattle  or 
Tacoma,  Washington.  The  parties 
have  requested  a  shortened  review 
and  a  waiver  of  certain  filing 
requirements  of  the  Commission's 
regulations. 

Agreement  No.:  218-011109 

Title:  Nonexclusive  Transshipment 
Agreement  Between  American 
President  Lines,  Ltd.  and  Totem 
Ocean  Trailer  Express,  Inc, 

Parties: 
American  President  lines.  Ltd, 
Totem  Ocean  Trailer  Express,  Inc. 

Synopsis:  The  proposed  agreement 
would  establish  a  nonexclusive, 
transshipment  arrangement  between 
the  parties  in  the  trade  between  points 
in  Alaska  and  points  in  the  Far  East, 
with  transshipment  at  Seattle  or 
Tacoma.  Washington.  The  parties 
have  requested  a  shortened  review 
and  a  waiver  of  certain  filing 
requirements  of  the  Commission's 
regulations. 

Agreement  No.:  218-011110 

Title:  Nonexclusive  Transshipment 
Agreement  Between  Mitsui  O.S.K. 
Line,  and  Totem  Ocean  Trailer 
Express,  Inc. 

Parties: 
Mitsui  O.S.K.  Line  '" 

Totgm  Ocean  Trailer  Express,  Inc. 

Synopsis:  The  proposed  agreement 
would  establish  a  nonexclusive, 
transshipment  arrangement  between 
the  parties  in  the  trade  between  points 
in  Alaska  and  points  in  the  Far  East, 
with  transshipment  at  Seattle  or 


Tacoma,  Washington.  The  parties 
have  requested  a  shortened  review 
and  a  waiver  of  certain  filing 
requirements  of  the  Commission's 
regulations. 

Agreement  No.;  318-011111 

Title:  Nonexclusive  Transshipment 
Agreement  between  Hapag-Uoyd 
AG.  and  Totem  Ocean  Trailer 
Express,  Inc. 

Parties: 
Hapag-Uoyd  A.G. 
Totem  Ocean  Trailer  Express.  Inc. 

Synopsis;  The  proposed  agreement 
would  establish  a  nonexclusive, 
transshipment  arrangement  between 
the  parties  in  the  trade  between  points 
in  Alaska  and  points  in  Europe,  with 
transshipment  at  Seattle  or  Tacoma, 
Washington.  The  parties  have 
requested  a  shortened  review  and  a 
waiver  of  certain  filing  requirements 
of  the  Commission's  regulations. 

Agreement  No.:  218-011112 

Title:  Nonexclusive  Transshipment 
Agreement  between  Orient  Overseas 
Container  Line,  Ltd.  and  Totem  Ocean 
Trailer  Express,  Inc. 

Parties: 
Orient  Overseas  Container  Line.  Ltd. 
Totem  Ocean  Trailer  Express,  Inc 

SjTiopsis:  The  proposed  agreement 
would  establish  a  nonexclusive, 
transshipment  arrangement  between 
the  parties  in  the  trade  between  points 
in  Alaska  and  points  in  the  Far  East 
with  transshipment  at  Seattle  or 
Tacoma,  Washington.  The  parties 
have  requested  a  shortened  review 
and  a  waiver  of  certain  filing 
requirements  of  the  Commission's 
regulations. 

Agreement  No.:  218-011113 

Title:  Nonexclusive  Transshipment 
Agreement  between  Star  Shipping 
(USWC),  Inc.  and  Totem  Ocean 
Trailer  Express,  Inc. 

Parties: 
Star  Shipping  (USWC),  Inc. 
Totem  Ocean  Trailer  Express.  Inc. 

Synopsis:  The  proposed  agreement 
would  establish  a  nonexclusive, 
transshipment  ar^ngement  between 
the  parties  in  the  trade  between  points 
in  Alaska  and  points  in  the  Far  EasL 
with  transshipment  at  Seattle  or 
Tacoma.  Washington.  The  parties 
have  requested  a  shortened  review 
and  a  waiver  of  certain  filing 
requirements  of  the  Commission's 
regulatifms. 

Agreement  No.:  218-011114 
Title:  Nonexclusive  Transshipment 
Agreement  between  Neptune  Orient 
Line,  Ltd.  and  Totem  Ocean  Trailer 
Express,  Inc. 
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Parties: 
Neptune  Orient  Line,  Ltd. 
Totem  Ocean  TrHller  Express.  Inc. 

Synopsis:  The  proposed  agreement 
would  establish  a  nonexclsive. 
transshipment  arrangement  between 
the  parties  in  (he  trade  between  points 
in  Alaska  and  points  in  the  Far  East, 
with  transshipment  at  Seattle  or 
Tacoma.  Washington.  The  parties 
have  requested  a  shortened  review 
and  a  waiver  of  certain  filir\g 
requirements  of  the  Commission's 
regulations. 

Agreement  No.:  218-011115 

Title:  Nonexclusive  Transshipment 
Agreement  between  {ohnson  Scanstar 
and  Totem  Ocean  Trailer  Express,  Inc. 

Parties: 
fohnson  Scanstar 
Totem  Ocean  Trailer  Express.  Inc. 

Synopsis:  The  proposed  agreement 
would  establish  a  nonexclusive, 
transshipment  arrangement  between 
the  parties  in  the  trade  between  points 
in  Alaska  and  points  in  Kurope.  with 
transshipment  at  Seattle  or  Tacoma, 
Washington.  The  parties  have 
requested  a  shorteru'd  review  and  a 
waiver  of  certain  filing  requirements 
of  the  Commission's  regulations. 

Agreement  No.:  218-011116 

Title:  Nonexclusive  Tran.tshipment 
Agreement  bt'tween  Yamashita- 
Shinnihiin  Steamship  Company  Ltd., 
and  Totem  Ocean  1  railer  Express,  Inc. 

Parties: 

Yamashita-Shinnihon  Steamship 

Company,  Ltd. 
Totem  Ocean  Trailer  Express.  Inc. 

Synopsis:  The  proposed  agreement 
would  establish  a  nonexclusive, 
transshipment  arrangement  between 
the  parties  in  the  trade  between  points 
in  Alaska  and  points  in  the  Far  East, 
with  transshipment  at  Seattle  or 
Tacoma,  Washington.  The  parties 
have  requested  a  shortened  review 
and  a  waiver  of  certain  Tiling 
requirements  of  the  Commissin's 
regulations. 

Dated:  May  27.  1967. 

By  Order  of  the  Federal  Maritime 
Commission, 
loneph  C.  Polkiny 

jFR  Doc.  87-12399  Piled  5-29-87:  8:45  ami 


BILLINQ  COD*  t710-0i-« 


FEDERAL  RESERVE  SYSTEM 

Community  Bancorp,  Inc.,  et  al.; 
Applications  To  Engage  de  Novo  In 
Permlsstb4«  Nonbanking  Actlvtttes 

The  companies  listed  in  this  notice 
have  filed  an  application  under 
S  225.23(a)(1)  of  the  Board's  Regulation 


Y  (12  era  225.23(a)(l])  for  the  Board's 
approval  4(c)(8)  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1843(c)(8))  and 
S  225.21(a)  of  Regulation  Y  (12  CFR 
225.21(a))  to  commence  or  to  engage  de 
novo,  either  directly  or  through  a 
subsidiary,  in  a  nonhanking  activity  that 
is  listed  in  j  225.25  of  Regulation  Y  ds 
closely  related  to  banking  and 
permissible  for  bank  holding  companies. 
Unless  otherwise  noted,  such  activities 
will  be  conducted  throughout  the  United 
States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  if  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gams  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  n-sources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accomp.imed  by  a  statement  of  the 
reasons  a  written  presentHtion  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summanzirg  the 
evidence  that  would  t)e  presented  at  a 
hearing,  and  mdii:<iting  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  he 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  th-m  |uiie  19,  ^♦«7. 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner.  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  Community  Bancorp.  Inc.. 
Manchester,  Missouri;  to  engage  de  novo 
through  its  subsidiary.  First  Banks,  Inc., 
Manchester.  Missouri,  in  the  issuance  of 
travelers  checks  through  a  license 
agreement  with  MasterCard 
International.  Inc..  pursuant  to 

5  225.25(b){12)  of  the  Board's  Regulation 
Y.  This  activity  will  be  conducted  in 
Illinois  and  Missouri. 

2.  Independent  Southern  Bancshares, 
Inc.,  Brownsville,  Tennessee;  to  engage 
de  novo  in  investment  or  financial 
advice  pursuant  to  §  225.25(b)(4)  of  the 
Board's  Regulation  Y. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig.  Vice 
President)  925  Grand  Avenue.  Kansas 
City.  Missouri  64198: 

1.  Harrison  County  Bancshares,  Inc., 


Bethany.  Missouri:  to  er^gage  de  novo  in 
acting  as  agent  in  the  sale  of  general 
insurance  in  the  town  of  Bethany. 
Missouri,  purusuant  to  5  225J25(b)(8)(iii) 
of  the  Board's  Regulation  Y;  and  offering 
discount  brokerage  services  pursuant  to 
S  225.25{b)(151  of  the  Board's  Regulation 
Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  May  28.  1987. 
lames  McAfee. 

Ass (.K tote  Secretary  of  the  Board. 
[FR  Doc  87-12343  Filed  5-29-87;  8:45  am| 
BILimO  cooc  SJIO-Ot-M 


Omnibancorp;  Acquisition  of  Company 
Engaged  In  Permissible  Nonbanking 
Activities 

The  orjjanization  listed  in  this  notice 
has  applied  under  §225  23(a)(2)  or  (f)  of 
the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225  21  (a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  ensajjed  m  a  nonbanking 
dctivity  that  is  listed  in  §225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompainied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  June  18. 1987. 
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A.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig.  Vice  President) 
925  Grand  Avenue,  Kansas  City, 
Missouri  64198: 

1.  Omnibancorp,  Denver.  Colorado;  to 
acquire  MSHC.  Inc..  Denver.  Colorado, 
and  thereby  engage  in  the  activity  of 
making  and  servicing  loans  as  would  be 
conducted  by  a  mortgage  company 
pursuant  to  §225.25(b)(l)  of  the  Board's 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  May  26.  1987. 

James  McAfee, 

Associate  Secretary  of  the  Board. 

|FR  Doc.  87-12344  Filed  5-29-87;  8:45  am) 

B4UJNG  CODE  6310-01-M 


Peoples  Bancorp,  Inc.,  et  a!.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
i  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
Jiolding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  June  19, 
1987. 

A.  Fe(^ral  Reserve  Bank  of  Cleveland 
(John  J.  Wixted.  Jr..  Vice  President)  1455 
East  Sixth  Street.  Cleveland.  Ohio  44101: 

1.  Peoples  Bancorp,  Inc.,  Marietta, 
Ohio;  to  acquire  100  percent  of  the 
voting  shares  of  First  National  Bank  of 
Chesterhill,  Chesterhill,  Ohio. 

B  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig,  Vice  President) 
925  Grand  Avenue,  Kansas  City, 
Missouri  64198: 

1.  First  Financial  Services.  Inc.,  Falls 
City.  Nebraska;  to  acquire  an  additional 
2.16  percent  of  the  voting  shares  of 


Packers  Management  Company,  Inc., 
Omaha.  Nebraska,  and  thereby 
indirectly  acquire  Packers  Bank  and 
Trust  Company,  Omaha,  Nebraska. 
Comments  on  this  application  must  be 
received  by  June  15,  1987. 

C.  Federal  Reserve  Bank  of  Dallas  (W. 
Arthur  Tribble,  Vice  President)  400 
South  Akard  Street.  Dallas.  Texas  75222: 

1.  First  Albany.  Bancshares,  Inc., 
Albany,  Texas;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  The  First 
National  Bank  of  Albany,  Albany, 
Texas. 

2.  Henrietta  Bancshares,  Inc., 
Henrietta,  Texas;  to  acquire  80  percent 
of  the  voting  shares  of  First  State  Bank. 
Hubbard.  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System.  May  26.  1987. 
James  McAfee. 

Associate  Secretary  of  the  Board. 
[FR  Doc.  87-12345  Filed  5-29-fl7;  8:45  amj 

BILLING  CODE  6210-OI-M 


GENERAL  SERVICES 
ADMINISTRAVION 

Procedures  for  Ordering  FY  1988 
Updates  to  the  1984  Looseteaf  Edition 
of  the  Federal  Information  Resources 
Management  Regulation  (FIRMR) 

agency:  Information  Resources 

Management  Service,  GSA. 

action:  Notice  of  procedures  for  Federal 

agencies/departments  to  order  FY  1988 

updates  to  the  looseleaf  edition  of  the 

FIRMR. 

summary:  This  notice  is  to  advise 
Federal  agencies/departments  to  submit 
their  FY  1988  copy  requirements  for  the 
looseleaf  edition  of  the  FIRMR  to  the 
Government  Printing  Office  (GPO). 
Individual  agency  offices  are 
responsible  for  making  their 
requirements  known  to  their  agency 
GPO  Liaison  Officer.  Agency  GPO 
Liaison  Officers  are  responsible  for 
submitting  agency  copy  requirements  to 
GPO  through  their  printing  and 
Publishing  Official.  Agencies  failing  to 
submit  orders  will  not  receive  FIRMR 
updates  distributed  in  FY  1988. 
APPLICABLE  DATES:  The  loosele^f  edition 
of  the  FIRMR  is  distributed  to  agencies 
by  GPO  based  on  agency-established 
copy  requirements.  Copy  requirements 
are  submitted  to  GPO  annually. 
Agencies  must  submit  their  FY  1988 
FIRMR  copy  requirements  to  GOP  by 
June  19.  1987. 
FOR  FURTHER  INFORMATION  CONTACT: 

Carolyn  A.  Thomas,  Regulations  Branch 
(KMPR).  Information  Resources 


Management  Ser\ice,  telephone  (202) 
566-0194  or  FTS.  566-0194 
SUPPLEMENTARY  INFORMATION:  (1)  The 

Federal  Information  Resources 
Management  Regulation  (FIRMR) 
established  on  April  1, 1984,  is  located  in 
the  Code  of  Federal  Regulations  at  Title 
41,  Chapter  201.  It  provides 
Govemmentwide  regulations  for  the 
management,  acquisition,  and  use  of 
information  resources  (including 
automatic  data  processing,  office 
automation,  records  management,  and 
telecommunications). 

(2)  The  basic  1984  Looseleaf  Edition  of 
the  FIRMR  was  distributed  to  agencies 
by  the  GPO  in  March  of  1985.  based  on 
agency-established  copy  requirements 
for  FY  1985.  Updates  to  the  basic  edition 
were  distributed  in  FY  1986  and  1987. 
also  based  on  agency-established  copy 
requirements  for  those  years.  GPO  now 
requires  agencies  to  submit  their  FY 
1988  FIRMR  copy  requirements  by  June 
19, 1987.  (GPO  will  accept  agency  copy 
requirements,  including  amended 
requirements,  for  the  FIRMR  after  the 
June  19th  due  date.)  Agencies  net 
submitting  copy  requirements  for  1988 
will  not  longer  receive  FIRMR  updates 
after  September  30. 1987. 

(3)  Agency  GPO  Liaison  Officers 
responsible  for  managing  FIRMR 
distribution  are  being  reminded  to 
consolidate  their  agency's  FY  1988 
FIRMR  copy  requirements  and  make 
those  requirements  known  to  GPO 
through  their  agency  Printing  and 
Publication  Official.  By  Circular  Number 
278,  dated  April  30. 1987.  GPO  advised 
Federal  Printing  and  Publication 
Officials  to  submit  their  agencies'  FY 
1988  copy  requirements  for  all  open 
requisitions  (including  the  FIRMR)  by 
June  19. 1987. 

(4)  FIRMR  materials  issued  in  FY  1988 
will  consist  of  updates  to  the  basic 
•looseleaf  edition  only.  The  basic  1984 
Looseleaf  Edition  of  the  FIRMR  and 
updates  distributed  prior  to  October  1, 
1987,  will  not  be  preprinted  for 
distribution  in  FY  1988.  Federal 
employees  unable  to  obtain  the  basic 
looseleaf  edition  and  updates  through 
their  agency  GPO  Liaison  Officer  may 
subscribe  to  the  FIRMR  directly  with 
GPO  by  following  the  procedures  in 
paragraph  six  below. 

(50  FIRMR  updates  in  FY  1988  will 
continue  to  be  issued  under  Transmittal 
Circulars  (TC's)  which  will  include 
amendments,  temporary  regulations, 
and  bulletins  and  other  informational 
guides.  TC's  will  continue  to  contain 
"Transmittal  Circular  84-XX"  as  part  of 
the  title  to  indicate  that  attachments 
should  be  filed  in  the  basic  1984 
Looseleaf  Edition  of  the  FIRMR  texL  All 


BESl  COPY  AVAILABLE 
rOR  REPRODUCTION 
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^y  1988  production  costs  will  be 
prorated  to  participating  agencies  by 
GPO.  Based  on  previous  year  estimates, 
per  user  cosl.s  for  F'Y  1988  art-  ex.;H'rted 
to  be  within  the  $10.00  to  $12.00  ran^e. 

(6)  Private  8ectt)r  companies, 
associations,  businesses,  and  other 
interested  parties  wishing  to  receive  the 
basic  1984  Looseleaf  Edition  of  the 
FIRMR  and  all  updates  may  place 
subscription  orders  with  GPO  by  writing 
or  calling.  Superintendent  of  Documents, 
Government  Printmg  Office, 
Washington,  DC  20405,  telephone:  (202) 
7a3-323a  The  price  for  each 
subscription  order  is  $66.00  domestic 
and  $82.50  foreign.  (GPO  requires 
payment  in  advance  unless  charged  to 
MasterCard.  Visa,  or  GPO  charge 
account.)  Individuals  already  having  a 
URMR  subscription  with  GPO  are  not 
required  to  reorder  at  this  time. 

Ualed:  May  21.  1987. 
L.arry  L.  lackson. 

Director,  Policy  and  Regulations  Division. 
|FR  Doc  87-12325  Filed  5-29-87:  8:45  am) 

BILLING  COOe  ««20-2S-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Healtti  Care  Financing  Administration 
IBERC-411-NCI 

Medicare  Program;  Update  of 
Ambulatory  Surgical  Center  Payment 
Rates;  ConrMnent  Period 

agency:  fiealth  Care  Financing 
Administration  (FICFA).  HHS. 
action:  Notice  with  comment  period. 

summary:  This  notice  implements 
section  9343(b)(1)  of  the  Omnibus 
Budget  Reconciliation  Act  of  1986.  which 
requires  that  the  payment  rates  for 
ambulatory  surgical  center  services  be 
reviewed  and  updated  by  |uly  1, 1987. 
DATES:  Effective  Date:  This  notice  is 
effective  on  July  1. 1987. 

Comment  Date:  Comments  will  be 
considered  if  we  receive  them  at  the 
appropriate  address,  as  provided  below, 
0(1  later  than  5:00  p.m.  on  July  31. 1987. 
ADDRESS:  Mail  comments  to  the 
following  address:  Health  Care 
Financing  Administration.  Department 
of  Health  and  Human  Services. 
Attention:  BERC-411-NC.  P.O.  Box 
26676.  Baltimore.  Maryland  21207. 

If  you  prefer,  you  may  deliver  your 
comments  to  one  of  the  following 
addresses: 
Room  309-G.  Hubert  H.  Humphrey 

Building,  200  Independence  Ave.,  SW., 

Washington.  DC,  or 


Room  132.  East  High  Rise  Building,  6325 
Security  Boulevard,  BaHimore, 
Maryland. 

In  commenting,  please  refer  to  file 
code  BERC-411-NC.  Comments  received 
timely  will  be  available  for  public 
inspection  as  they  are  received, 
generally  beginning  approximately  three 
weeks  after  publication  of  a  document, 
in  Room  309--G  of  the  Department's 
offices  at  200  Independence  Ave  .  SW., 
Washington.  DC.  on  Monday  through 
Friday  of  each  week  from  8:30  a.m.  to 
5:00  p.m.  (phone:  202-245-7890). 

FOR  FURTHER  INFORMATION  CONTACT. 

Vivian  itr.ixtnn.  (ini  |  SfU~8452. 
SUPPLEMENTARY  INFORMATIOM: 

I.  Background 

A.  Genera  Un format  ion 

Section  1832(a)(2)(F)(i)  of  the  Social 
Security  Act  (the  Act),  as  amended  by 
section  934  of  the  Omnibus 
Reconsiliation  Act  of  1980  (Pub.  L.  96- 
499).  provides  that,  under  Part  B  of 
Medicare  (Supplementary  Medical 
Insurance),  benefits  include  services 
furnished  in  connection  with  those 
surgical  procedures  that,  under  section 
1833(i)(l)(A)  of  the  Act,  are  specified  by 
the  Secretary  and  that  are  performed  in 
an  ambulatory  surgical  center  (ASC).  As 
defined  in  42  CFR  416.2,  an  ASC  means 
any  distinct  entity  that — 

•  Operates  exclusively  for  the 
purpose  of  providing  surgical  services  to 
patients  not  requiring  hospitalization; 

•  Has  an  agreement  with  HCFA  to 
participate  in  the  Medicare  program  as 
an  ASC;  and 

•  Meets  specified  conditions  for 
coverage  set  forth  in  Subpart  B  of  42 
CFR  Part  416. 

Generally,  there  are  two  elements  in 
the  total  charge  for  a  surgical 
procedure — a  charge  for  the  physician's 
professional  services  for  p>erforming  the 
procedure,  and  a  charge  for  the  facility's 
services  (such  as  use  of  an  operating 
room).  The  physician's  professional 
services  furnished  in  connection  with 
these  surgical  procedures  when 
performed  in  an  ambulatory  setting  are 
paid  at  100  percent  of  the  reasonable 
charge  (or  100  percent  of  the  reasonable 
cost  in  the  case  of  a  health  maintenance 
organization  reimbursed  under  section 
1876  of  the  Act)  if  the  physician  agrees 
to  accept  assignment  (§  416.110).  If  the 
physician  does  not  accept  assignment 
for  these  services,  payment  is  made  at 
80  percent  of  the  reasonable  charge. 

Section  1833(i)(2)(A)  of  the  Act 
authorizes  the  Secretary  to  pay  ASCs  a 
prospectively  determined  rate  for 
facility  services  associated  with  covered 
surgical  procedures  meeting  the  criteria 
specified  under  section  1833(i)(lMA)  of 


the  Act.  Since  the  authorizing  legislation 
(section  934  of  Pub.  L  96-499)  waived 
the  usual  Medicare  Part  B  20  percent 
coinsurance  and  the  deductible 
requirements,  participating  ASCs  are 
currently  paid  at  100  percent  of  the 
prospectively  determined  rate.  The 
amount  paid  is  expected  to  represent  the 
Secretary's  estimate  of  a  fair  fee  that 
approximates  the  cost  of  facility 
services  provided  in  conjunction  with  a 
procedure  The  rate  is  a  standard 
overhead  amount  that  does  not  include 
physicians'  fees  and  other  medical  items 
and  services  (for  example,  prosthetic 
devices)  for  which  separate  payment  '' 
may  be  authorized  under  other 
provisions  of  the  Medicare  program. 

The  Report  of  the  Senate  Committee 
on  Finance  accompanying  section  934  of 
Pub.  L  96-199  (S.  Rep.  96-471,  96th 
Cong..  1st  Sess.,  35  (1979))  states.  "The 
overhead  factor  is  expected  to  be 
calculated  on  a  prospective  basis  (and 
periodically  updated)  utilizing  sample 
survey  and  similar  techniques  to 
develop  reasonable  estimated  overhead 
allowances  for  each  of  the  listed 
procedures   *    *    *."  In  addition,  section 
lft33(i||2)(A)(ii)  of  the  Act  requires  thai 
the  ASC  facility  payment  rate  must 
result  in  substantially  less  Medicare 
expenditure  than  would  have  been  paid 
if  the  same  procedure  was  performed  on 
an  inpatient  hospital  hasis. 

On  Marsh  23,  1982.  we  proposed  to 
implement  section  934  of  Pub.  L.  96-499 
concerning  facility  services  prtivided  in 
an  ASC  setting  (47  VR  12574)  On  Aujfust 
5,  1982.  we  issued  two  documents  in  the 
Federal  Register  to  implement  the  two 
sections  of  the  Act  noted  above.  The 
first  was  a  final  rule  to  add  to  the 
benefits  available  under  Part  B  of 
Medicare  the  facility  servu  es  associated 
with  certain  surgical  prnredures 
provided  in  an  ASC  setting.  (See  47  FR 
34082.)  In  the  second  document,  which 
was  a  final  notice,  the  Secretary,  after 
consulting  with  appropriate  medical 
organizations,  specified  the  surgical 
procedures  that  may  be  performed 
safely  on  an  ambulatory  basis  in  an 
ASC.  (See  47  FR  34099.) 

The  covered  surgical  procedures  are 
classified  into  four  separate  groups  for 
which  four  separate  ASC  payment  rales 
apply  as  follows: 

Group  1— $231 

Group  2— $275     '  ^ 

Group  3— $296 

Group  4— $336 

The  August  5, 1982  final  rule  provided 
that  for  facility  services  associated  with 
ambulatory  surgery,  payment  to  the 
ASC  is  made  at  100  percent  of  the  ASC 
prospectively  determined  rale,  adjusted 


for  geographic  variations 
(§  416.120(c)(1)).  If  two  or  more 
proedures  are  performed  in  the  same 
operation,  payment  to  the  ASC  is  at  100 
percent  for  the  nrocedure  classified  in 
the  highest  payment  group  and  50 
percent  of  the  applicable  groups  for  the 
other  procedures  (§  4]8.1201c)(2)). 
Freestanding  facilities  and  hospital- 
based  ASCs  '"lecting  to  participate 
under  the  ASC  benefit  are  paid  at  the 
same  rates. 

B.  New  Legislation 

On  October  21. 1986.  the  Omnibus 
Budget  Reconciliation  Act  of  1986  (Pub. 
L.  99-50q)  was  enacted.  Section  9343 
Pub.  L  99-509  includes  the  following 
provi'sions  that  affect  the  payment  of 
ASC  facility  services.  All  of  these 
provisions,  except  for  section  9343(b)(1). 
will  be  implemented  in  other  Federal 
Register  documents  and  through  our 
administrative  issuances  system. 

•  Section  9343(a)  limits  payments  for 
approved  ASC  procedures  performed  in 
hospital  outpatient  departments  after 
September  30.  1987  to  the  lesser  of  the 
outpatient  department's  costs  or  charges 
(in  the  aggregate),  or  a  blend  of  hospital 
costs  and  ASC  payment  rates. 

•  Section  9343(b)(1)  revises  section 
1833(i)(2)  of  the  Act  to  require  annual 
rather  than  periodic  updating  of  the  ASC 
payment  rates  effective  July  1.  1987. 

•  Section  9343(b)(2)  requires  review 
and  updating  of  the  list  of  procedures  for 
which  ASC  payment  may  be  made  by 
April  21.  1987.  and  every  two  years 
thereafter. 

•  Section  9343(e)  repeals  the  waiver 
of  the  Medicare  Part  B  coinsurance  and 
deductible  requirements  for  ASC  facility 
services.  Thus,  ASC  facility  services  will 
be  paid  at  80  percent  of  the 
prospectively  determined  rate,  and 
beneficiaries  will  be  responsible  for  a  20 
percent  coinsurance  and  deductible. 

n.  Provisions  of  this  Notice 

We  are  updating  the  ASC  facility 
payment  rates  for  service  furnished  on 
or  after  July  1. 1987  by  increasing  the 
current  rates  by  the  projected  change  in 
the  consumer  pnce  index  for  urban 
consumers  (CPI-U)  (U.S.  city  average). 

III.  I'pdate  of  Facility  Payment  Rates 

Tins  section  provides  an  explanation 
of  how  the  facility  payment  rates  werq 
developed  and  our  changes  to  them. 

A.  Methodology  for  Ratesetting — 
Computation  of  Rates  in  1982 

Tbe  payment  methodology  published 
in  the  August  5. 1982  final  rule 
established  four  facility  payment  rate 
groups  based  on  1979  and  1980  cost  and 
charge  information  obtained  from 


approximately  40  ASCs.  Using  these 
data,  we  developed  an  indexing  method 
for  ranking  each  covered  procedure 
based  on  a  facility's  charge  for  an 
individual  procedure  as  compared  to  its 
average  charge  for  all  procedures 
offered.  By  indexing  procedures,  we 
were  able  to  remove  the  effects  of 
geographic  differences  and  facility 
specific  variations,  such  as  those  related 
to  cost  and  efficiency  differences.  Thus. 
we  were  able  to  determine  the  value  a 
particular  facility  places  on  a  covered 
procedure  in  relation  to  other 
procedures  it  offers.  We  calculated  the 
average  of  the  index  numbers  across  all 
facilities  for  each  procedure,  and  then 
arrayed  the  procedures  by  this  national 
average  index.  After  determining  the 
national  average  index  for  each 
procedure,  we  then  classified  the 
covered  procedures  into  four  groups  by 
that  value.  We  used  interval  points  to 
establish  group  breaking  points  as 
follows: 

Group  1 — index  less  than  .9 
Group  2 — index  between  .9  and  1.0 
Group  3 — index  between  1.0  and  1.1 
Group  4 — index  greater  than  1.1 

The  index  value  is  used  exclusively  ^ 
for  classification  purposes.  For 
determining  the  actual  payment  rate  of  a 
group,  as  described  below,  we  used 
actual  charge  and  cost  information 
reported  by  the  facilities. 

To  establish  the  payment  rates  for 
each  of  the  four  group^ve  used  a  four- 
step  procedure.         x 

Step  1 — We  adjusted  (that  is, 
defiated)  the  actual  charges  for  each 
procedure  to  remove  the  effects  of  area 
wage  differences  using  the  hospital 
wage  index  published  on  June  30, 1981 
(46  FR  33641).  Based  on  our  analysis  of 
submitted  financial  reports,  we 
determined  that  on  average  the  labor 
portion  is  approximately  one-third  of  the 
charge  for  each  procedure.  Assuming 
facilities'  charges  to  be  similarly  related 
to  costs,  we  adjusted  one-third  of  the 
charge  for  each  procedure  by  the  wage 
index. 

Step  2 — After  labor  deflating  each 
procedure  charge  for  wage  differences, 
we  then  calculated  the  average  charge- 
per-procedure  for  each  covered 
procedure  by  summing  the  wage- 
adjusted  charges  for  all  facilities  in  our 
data  base  that  furnished  a  given 
procedure  and  dividing  by  the  number  of 
ASCs  performing  the  same  procedure. 

Step  3 — We  determined  a  cost-to- 
charge  ratio  of  0.9  in  order  to  make 
Medicare  payments  to  ASCs  cost- 
related  as  required  under  section 
1833(i)(2)  of  the  Act. 

Step  4 — ^The  average  wage-adjusted 
charges  were  classified  into  the  four 


groups  and  arrayed  separately.  The 
payment  rate  for  each  group  was  set  at 
the  60th  percentile  of  the  average  wage- 
adjusted  charge  in  the  group. 

B.  Updated  Payment  Rates 

The  ASC  facility  payment  rates  set 
forth  below  are  based  on  the  projected 
increase  fl8.7  percent)  in  the  CPl-U  from 
September  1982  (the  effective  date  of  the 
current  ASC  payment  rates)  through 
Januarj'  1988  (the  midpoint  of  the  12- 
month  period  beginning  July  1, 1987) 
using  Data  Resources,  Incorporated 
forecasts  for  the  fourth  quarter  calendar 
year  1987  and  the  first  quarter  calendar 
year  1988  index  levels  to  calculate  the 
January  1988  index  level.  The  CPl-U  is  a 
generalized  index  reflecting  increases  in 
the  prices  paid  for  a  representative 
market  basket  of  goods  and  services, 
and  we  believe  that  it  is  appropriate  as 
the  adjustment  factor  for  purposes  of 
this  notice.  Congress  itself  mandated 
use  of  the  CPI-U  for  HCFA'a  annual 
updating  of  fee  schedules  for  clinical 
diagnotic  laboratory  tests  (section 
1833(h)  of  the  Act  as  amended  by 
section  2303(d)  of  the  Deficit  Reduction 
Act  of  1984  (Pub.  L.  98-366)),  and  HCFA 
has  provided  for  use  of  the  CPI-U  to 
update  the  inflation-indexed  charge 
used  in  determining  reasonable  charges 
for  non-physician  services  (§  40S.509). 

Thus,  the  ASC  facility  services 
payment  rates  (calculated  by 
multiplying  the  August,  1982  ASC  rates 
by  1.187)  are  as  follows: 

Group  1 — $274 

Group  2— $326 

Group  3— S351  *" 

Group  4 — $399 

C.  Calculation  of  an  Individual  ASC 
Payment  Rate 

We  will  continue  to  apply  the  wage 
index  currently  in  use  for  ASCs,  which 
was  initially  published  on  June  30, 1981 
(46  FR  33641)  and  subsequently 
republished  in  the  November  26,  IJ 
Federal  Register  (49  FR  46495). 

The  follovking  is  an  example  of  hoi 
the  payment  would  be  determined  for  a 
Group  4  rate  ($399)  for  an  ASC  located 
in  Baltimore,  Maryland.  The  appropriate 
wage  index  number  is  1.1698.     f 

Adjusted  rate 

=  (($399 X  Vi)  X  1.1698) -t- ($399x%) 
=  ($133xl.l698)-t-$266 
= $155. 58 -f  $266 
=  $421.58 

D.  Future  ASC  Update 

Between  May  and  August  1986,  we 
distributed  to  all  Medicare  participating 
ASCs  (approximately  5O0  ASCs)  the 
Ambulatory  Surgical  Center  Payment 
Rate  Survey  (Form  HCFA-452)  to 
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determine  facility  overhead  expenses 
and  procedure  specific  charges.  In 
addition,  in  January  and  February  1987, 
we  conducted  a  nationwide  audit  of  97 
ASCs  to  validate  the  accuracy  of  the 
reported  data.  We  had  hoped  the  survey 
data  and  audits  would  be  complete  and 
analyzed  in  time  for  the  July  1, 1987 
update.  Unfortunately,  as  a  result  of 
delays  beyond  HCFA's  control  in 
completing  audits,  and  as  a  result  of 
observed  discrepancies  in  the  raw  data 
that  make  it  imperative  that  the  audit 
sample  be  completed,  we  are  unable  to 
use  the  new  survey  data  to  update  the 
ambulatory  surgical  center  rates  in  time 
to  meet  the  statutorially  mandated 
deadline  of  July  1,  1987.  We  intend  to 
conduct  a  complete  analysis  of  the  data 
and  the  audits  to  determine  whether 
changes  in  the  methodology  for 
computing  ambulatory  surgical  center 
rates  are  warranted  as  soon  as  possible 
and  to  implement  any  changes  in 
methodology  determined  to  be 
appropriate  to  update  the  ASC  facility 
payment  rates  for  July  1. 1988.     ' 

IV.  Regulatory  Impact  Statement 

Executive  Order  (E.O.)  12291  requires 
us  to  prepare  and  publish  an  initial 
regulatory  impact  analysis  for  any 
notice  such  as  this  that  meets  one  of  the 
E.O.  criteria  for  a  "major  rule";  that  is. 
that  would  be  likely  to  result  in:  an 
annual  effect  on  the  economy  of  $100 
million  or  more;  a  major  increase  in 
costs  or  prices  for  consumers,  individual 
industries.  Federal,  State,  or  local 
government  agencies,  or  geographic 
regions;  or  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

In  addition,  we  generally  prepare  an 
initial  regulatory  flexibility  analysis  that 
is  consistent  with  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601 
through  612),  unless  the  Secretary 
certifies  that  a  notice  such  as  this  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  For  purposes  of  the  RFA,  we 
treat  all  ASCs  as  small  entities. 

ASCs  have  shown  explosive  growth, 
beginning  in  September  1982  with  41 
ASCs  and  growing  to  690  ASCs  by 
December  1986.  Nonetheless,  the 
surgical  procedures  performed  in  ASCs 
constitute  a  small  volume  of  total  Part  B 
expenditures  for  these  types  of  services; 
most  such  procedures  are  performed  in 
hospitals  or  doctors'  offices.  Based  on 
available  data,  which  are  imcomplete, 
we  believe  that  our  1984  Medicare 
payments  for  ASC  facility  services  did 


not  exceed  15  million  dollars.  This 
increase  in  ASC  national  base  payment 
rates  would  have  a  negligible  effect  on 
total  Part  B  expenditures. 

The  18.7  percent  increase  for  each  of 
the  four  ASC  national  base  payment 
rates,  when  examined  by  itself,  will 
benefit  all  ASCs.  However, 
independently  of  this  notice,  we  will 
also  be  implementing  the  statutory 
imposition  of  Medicare  Part  B 
deductible  and  coinsurance  on  ASC 
facility  services.  As  a  result,  Medicare 
trust  fund  expenditures  for  ASC  services 
will  not  show  a  net  increase.  An  ASCs 
total  revenues  will  depend  on  the 
success  of  each  ASC  in  collecting 
deductible  and  coinsurance  amounts. 
Another  result  of  the  statutory 
imposition  of  deductible  and 
coinsurance  of  ASC  facility  services  is 
that  these  rate  increases  will  also 
increase  beneficiary  liability  for  those 
services  above  what  that  liability  would 
have  been.  However,  this  liability  will 
still  be-less  than  for  the  same 
procedures  performed  in  a  hospital 
outpatient  department  and  will  be 
substantially  less  than  the  deductible 
obligation  for  inpatient  services. 

For  these  reasons,  we  have 
determined  that  a  regulatory  impact 
analysis  is  not  required.  Further,  we 
have  determined,  and  the  Secretary 
certifies,  that  this  notice  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

V.  Other  Required  Information 

A.  Paperwork  Reduction  Act 

This  notice  does  not  impose 
inforipation  collection  requirements. 
Consequently,  it  need  not  be  reviewed 
by  Executive  Office  of  Management  and 
Budget  under  the  authority  of  the 
Paperwork  Reduction  Act  of  1980  (44 
use.  3501-3511). 

B.  Waiver  of  Prior  Public  Comment 
Period 

As  discussed  above,  section  9343(B)(1) 
of  Pub.  L.  99-509  requires  that  the  ASC 
payment  rates  be  updated  on  an  annual 
basis  effective  with  services  furnished 
after  June  30. 1987.  In  addition,  section 
9343(e)  of  Pub.  L.  99-509  provides  that 
beneficiaries  will  be  responsible  for  a  20 
percent  coinsurance  and  deductible  for 
ASC  facility  services,  also  effective  with 
services  furnished  after  June  30, 1987.  To 
update  the  rales  as  required  by  the  law, 
we  would  ordinarily  publish  a  proposed 
notice  in  the  Federal  Register  to  afford  a 
period  for  public  comment  on  the 
proposed  update  rates.  However,  we 
believe  that  a  proposed  notice  would  be 
impractical  and  contrary  to  the  public 
interest. 


If  we  were  to  publish  a  notice  of 
proposed  rates  with  a  60-day  comment 
period  (which  would  be  our  customary 
practice),  the  final  notice  with  the 
updated  ASC  payment  rates  would  not 
be  published  until  several  months  after 
the  July  1. 1987  statutory  effective  date. 
In  the  interim,  ASCs  woflld  continue  to 
be  paid,  based  on  the  rates  currently  in 
effect,  as  they  submit  their  bills. 
Consequently,  once  the  revised  rates 
were  published  as  final,  and  made 
effective  as  of  July  1. 1987,  carriers 
would  be  required  to  reprocess  ASC 
payments.  This  means  that  the  carriers 
would  be  processing  bills  twice  for 
services  furnished  after  June  30. 1987; 
that  is.  the  initial  claim  under  the 
current  rales  and  a  retroactive  claim  for 
the  difference  in  payment  for  services 
provided  during  the  period  beginning 
July  1, 1987  and  ending  on  the  effective 
date  of  the  final  notice. 

Similarly.  ASCs  would  also  be  placed 
in  a  position  of  billing  beneficiaries  for 
the  coinsurance  twice.  The  later  bill  for 
the  coinsurance  would  represent  twenty 
percent  of  the  difference  in  payment 
between  the  rates  currently  in  effect  and 
the  updated  ASC  payment  rates.  We 
expect  that  beneficiaries  would  be 
confused  by  the  additional  billing,  and 
that  ASCs  would  incur  additional 
expense  and  might  also  encounter 
administrative  difficulty  in  collecting 
such  amounts.  In  addition,  the  costs 
incurred  by  ASCs  for  billing  these 
additional  coinsurance  amounts  might 
exceed  the  amounts  to  be  billed. 

For  these  reasons,  we  find  good  cause 
to  waive  the  usual  prior  public  comment 
period.  We  acknowledge  that  we  are  no' 
in  compliance  with  our  own  regulations 
(§  416.130)  by  publishing  a  notice 
esatablishing  the  updated  rates  (without 
proposing  the  revised  rates),  but  we 
believe  these  regulations  are  supersedec 
in  this  case  by  the  recently  enacted 
legislative  requirement  to  update  the 
rates  by  July  1, 1987.  However,  we  are 
providing  a  60-day  period  for  public 
comment  beginning  today,  and  we  will 
take  into  consideration  comments  that 
we  receive  by  the  date  and  time 
specified  above  in  the  "Dales"  section. 
Because  of  the  large  number  of  items  of 
correspondence  we  normally  receive 
concerning  published  notices,  we  cannot 
acknowledge  or  respond  to  the 
comments  individually.  However,  if  we 
find  it  necessary  to  issue  another  notice, 
we  will  respond  to  the  comments  in  that 
notice. 

(Sections  1S32(a)  and  1633(i)  of  the  Social 
Security  Act  (42  U.S.C.  1395k(a)  and  1395l(i)); 
42  CFR  416.120) 


(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.774.  Medicare — Supplemental 
Medical  Insurance 

Dated:  March  16.  1987. 

watiam  I.  Roper, 

AdministroUjr.  Health  Care  Financing 
Administration. 

Approved:  April  9, 1967.  ■ 
Otis  R.  Bowen, 
Secretary. 

|FR  Doc  87-12359  Filed  5-29-87;  8:45  am) 
BILUMC  COOC  4120-01-M 


National  Institutes  of  Health 

National  Cancer  Institute;  Meeting  of 
tt>e  Biometry  and  Epidemiology 
Contract  Review  Committee 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
Biometry  and  Epidemiology  Contract 
Review  Committee,  National  Cancer 
Institute,  National  Institutes  of  Health, 
June  22, 1987,  Building  31A,  Conference 
Room  4,  9000  Rockville  Pike,  Bethesda, 
Maryland  20892. 

This  meeting  will  be  open  to  the 
public  on  June  22  from  2:30  p.m.  to  3.-00 
p.m.  to  discuss  administrative  details. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sections  552b(c)(4)  and 
552b{c)(6).  Title  5,  U.S.C.  and  section 
10(d)  of  Pub.  L  92-463,  the  meeting  will 
be  closed  to  the  public  on  June  22  from 
3:00  p.m.  to  adjournment  for  the  review, 
discussion  and  evaluation  of  individual 
contract  proposals.  The  proposals  and 
the  discussions  could  reveal  confidential 
trade  secrets  or  commertia!  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Mrs.  Winifred  Lumsden,  Committee 
Management  Officer.  National  Cancer 
Institute,  Building  31.  Room  10A06. 
National  Institutes  of  Health.  Bethesda, 
Maryland  20892  (301/496-5708)  will 
furnish  summaries  of  the  meeting  and  a 
roster  of  committee  members  upon 
request. 

Dr.  Harvey  P.  Stein,  Executive 
Secretary.  Biometry  and  Epidemiology 
Contract  Review  Committee,  National 
Cancer  Institute,  National  Institutes  of 
Health.  Room  804  Westwood  Building. 
Bethesda,  Maryland  20892  (301/496- 
7030)  will  furnish  substantive  program 
information. 


Dated:  May  20.  1987. 
Betty  ).  Beveridge. 

Committee  Management  Officer,  NTH. 
[FR  Doc.  87-12318  Filed  5-29-67;  8:45  am] 
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National  Cancer  Institute;  Ueeting  of 
the  Cancer  CMnical  Investigations 
Review  Committee 

Pursuant  to  Pub.  L.  92-463.  notice  is 
hereby  givern  of  the  meeting  of  the 
Cancer  Clinical  Investigations  Review 
Committee,  National  Cancer  Institute, 
June  29-30, 1987,  at  the  Historic  Inns  of 
Annapolis,  16  Church  Circle,  Annapolis, 
MD  21401. 

This  meeting  will  be  open  to  the 
public  on  June  29  from  8:30  a.m.  to  9  a.m. 
for  reports  by  the  Executive  Secretary 
and  Chairman  of  the  Cancer  Clinical 
Investigaions  Review  Committee. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sections  552b(c)(4)  and 
552b(c)(6),  Title  5.  U.S.C.  and  Section 
10(d)  of  Pub.  L.  92-463,  the  meeting  will 
be  closed  to  the  public  on  June  29  from 
approximately  9  a.m.  until  recess  and  on 
June  30  from  8:30  a.m.  to  adjournment 
for  the  review,  discussion  and 
evaluation  of  individual  grant 
applications  and  cooperative 
agreements.  These  grants  applications 
and  cooperative  agreements  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  these 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Mrs.  Winifred  Lumsden,  the 
Commitee  Management  Officer, 
National  Cancer  Institute,  Building  31, 
Room  10A06.  National  Institutes  of 
Health.  Bethesda,  Maryland  20892  (301/ 
496-5708)  will  provide  summaries  of  the 
meeting  and  rosters  of  committee 
members  upon  request. 

Dr.  Mary  Ann  Sestili.  Executive 
Secretary,  Cancer  Clinical 
Investigations  Review  Committee, 
National  Cancer  Institute,  Westwood 
Building  Room  836,  National  Institutes  of 
Health.  Bethesda.  Mar\dand  20892,  (301/ 
49&-7481)  will  provide  substantive 
program  information  upon  request. 

Dated:  May  20.  1987. 
Betty  |.  Beveridga, 

Committee  Management  Officer.  NiH. 
|FR  Doc.  87-12319  Filed  5-29-87;  8:45  am) 
BILUNO  CODE  414O-01-M 


DEPARTMENT  OF  THE  tNTERtOR 

Bureau  of  Indian  Affairs 

Houtton  Band  Tax  Fund;  Establishment 
and  Transfer  of  Funds  and  Reiated 
Information 

May  20.  1987. 

agency:  Eastern  Area  Office,  Bureau  of 
Indian  Affairs,  Interior. 
action:  Notice. 

SUMMARY:  This  notice  sets  forth  the 
establishment  in  the  United  States 
Treasury  a  fund  to  be  known  as  the 
"Houlton  Band  Tax  Fund"  in  which  the 
amount  of  $200,000.00  was  deposited  on 
February  3,  1987.  in  accordance  with  the 
Houlton  Band  of  Maliseet  Indians 
Supplementary  Claims  Settlement  Act  of 
1986.  Pub.  L.  99-566.  The  Secretary  shall 
manage  the  Houlton  Band  Tax  Fund  in 
accordance  with  Section  1  of  the  Act  of 
June  24, 1938  (25  U.S.C.  162a),  and  shall 
utilize  the  principal  and  interest  of  such 
Funds  only  as  provided  in  section  3(d)  of 
Pub.  L.  99-566  and  for  no  other  purposes. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bill  D.  Ott.  Area  Director,  Eastern  Area 
Office,  1951  Constitution  Avenue,  NW., 
Washington,  DC  20245,  telephone 
number:  (703)  235-2571. 
SUPPLEMENTARY  INFORMATION:  On 
October  27, 1986,  Congress  passed  the 
Houlton  Band  of  Maliseet  Indians 
Supplementary  Claims  Settlement  Act  of 
1986,  hereinafter  referred  to  as  the  Act 
to  establish  a  property  tax  fund  for  the 
Houlton  Band  of  Maliseet  Indians  in 
furtherance  of  the  Maine  Indian  Claims 
Settlement  Act  of  1980  and  for  other 
purposes.  In  accordance  with  the  Act, 
the  Secretary  of  the  Interior  is  required 
to  publish  a  notice  in  the  Federal 
Register  whenever  funds  are  transferred 
to  the  Houlton  Band  Tax  Fund.  On 
February  3.  1987,  such  a  fund  was 
established  in  the  United  States  with  the 
deposit  of  $200,000. 

Notwithstanding  the  provisions  of 
section  8727  of  Title  31,  United  States 
Code,  the  Secretary  shall  pay  out  of  the 
Houlton  Band  Tax  Fund  all  valid  claims 
for  taxes,  payments  in  lieu  of  property 
taxes,  and  fees,  together  with  any 
interest  and  penalties  thereon  for  which 
the  Houlton  Band  of  Maliseet  Indians 
are  determined  to  be  liable  under  the 
terms  of  section  6208-A(2)  of  the 
amended  Maine  Implementing  Act, 
which  are  final  and  not  subject  to 
further  administrative  or  judicial  review, 
and  which  have  been  certified  by  the 
Commissioner  of  Finance  and 
Administration  of  the  State  of  Maine  as 
valid  claims  (within  the  meaning  of 
section  6208-A(2)  of  the  amended  Maine 
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Implementing  Act)  that  meets  the 
requirements  of  section  3(d)  of  the  Act. 
Notwithstanding  any  other  provisi6ns  of 
law,  if  the  Houlton  Band  of  Maliseet 
Indians  is  liable  to  the  State  of  Maine  or 
any  county,  district,  municipality,  city, 
town,  village,  plantation,  or  any  other 
political  subdivision  thereof  for  any  tax. 
payment  in  lieu  of  property  tax,  or  fees, 
together  with  any  interest  or  penalties 
thereon,  and  there  are  insufficient  funds 
in  the  Houlton  Band  Tax  Fund  to  pay 
such  tax,  payment,  or  fee  (together  with 
any  interest  or  penalties  thereon)  in  full, 
the  deficiency  shall  be  paid  by  the 
Houlton  Band  of  Maliseet  Indians  only 
from  income-producing  property  owned 
by  such  Band  which  is  not  held  in  trust 
for  such  Band  by  the  United  States,  and 
such  Band  shall  not  be  required  to  pay 
such  tax.  payment,  or  fee  (or  any 
interest  or  penalty  thereon)  from  any 
other  source. 

The  Secretary  shall,  after  consultation 
with  the  Commissioner  of  Finance  and 
Administration  of  the  State  of  Maine 
and  the  Houlton  Band  of  Maliseet 
Indians,  prescribe  written  procedures 
governing  the  filing  and  payment  of 
claims  under  section  3  of  the  Act  and 
section  6208-A  of  the  amended  Maine 
Implementing  Act. 
Ranald  L.  Esquerra, 

Deputy  to  the  Assistant  Secretary.  Indian 
Affairs  (Operations). 
|FR  Doc  87-12371  Filed  5-29-87:  8:45  am) 
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Plan  for  the  Use  and  Distribution  of  the 
Leech  Lake  Band  of  the  Minnesota 
Chippewa  Tril>«  Judgement  Funds  In 
Docket  188  Before  ttie  United  States 
Claims  Court 

agency:  Bureau  of  Indian  Affairs, 

interior. 

action:  Notice.  This  notice  is  published 

in  exercise  of  authority  delegated  by  the 

Secretary  of  the  Interior  to  the  Assistant 

Secretary  for  Indian  Affairs  by  209 

DM  8. 

EFFECTIVE  DATE:  This  Plan  was  effective 

as  of  April  2.  1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

leiry  Lamb.  Hisloricin.  Bureau  of  Indian 
Affairs.  Branch  of  Acknowledgement 
and  Research.  Mail  Stop  32-SIB.  1951 
Constitution  Avenue  NW.,  Washington, 
DC  20245. 

SUPPLEMENTARY  INFORMATION:  The  Act 

of  October  19.  1973.  (Pub.  L.  93-134.  87 
Stat.  466).  as  amended,  requires  that  a 
plan  be  prepared  and  submitted  to 
Congress  for  the  use  and  distribution  of 
funds  appropriated  to  pay  a  judgment  of 
the  Indian  Claims  Commission  or  Court 
of  Claims  to  any  Indian  tribe.  Funds 


were  appropriated  on  November  18. 
1985,  in  satisfaction  of  the  award 
granted  to  the  Leech  Lake  Band  of  the 
Minnesota  Chippewa  Tribe  in  Docket 
188.  The  plan  for  the  use  and 
distribution  of  the  funds  was  submitted 
to  the  Congress  with  a  letter  dated 
November  3. 1986.  and  was  received  (as 
recorded  in  the  Congressional  Record) 
by  the  Senate  on  January  6, 1987,  and  by 
the  House  of  Representatives  on  January 
6, 1987.  The  plan  became  effective  on 
April  2, 1987,  as  provided  by  the  1973 
Act  as  amended  by  Pub.  L  97-458,  since 
a  joint  resolution  disapproving  it  was 
not  enacted.  The  plan  reads  as  follows: 

For  the  Use  and  Distribution  of 
Judgement  Funds  to  the  Leech  Lake 
Band  of  the  Minnesota  Chippewa  Tribe 
in  Docket  188  before  the  United  States 
Claims  Court 

The  funds  appropriated  on  November 
18, 1985,  in  satisfaction  of  the  award 
granted  to  the  Leech  Lake  Band  of  the 
Minnesota  Chippewa  Tribe  in  Docket 
188  before  the  United  States  claims 
court,  less  attorney  fees  and  litigation 
expenses,  and  including  all  interest  and 
investment  income  accrued,  shall  be 
used  and  distributed  as  follows: 

Per  Capita  Aspect 

The  Secretary  of  the  Interior  shall 
make  a  per  capita  distribution  of  eighty 
(80)  percent  of  the  funds,  in  a  sum  as 
equal  as  possible,  to  each  member  of  the 
Leech  Lake  Band  bom  on  or  prior  to  and 
living  on  the  effective  date  of  this  plan. 
The  per  capita  distribution  made  from 
these  funds  shall  be  made  to  those 
mdividuals  enrolled  with  the  Pillager 
and  Lake  Winnibigoshish  Bands  of 
Chippewa  Indians  and  the  Mississippi 
Bands  of  Chippewa  Indians  of  the  Leech 
Lake  Reservation,  for  which  the  award 
was  made.  The  Leech  Lake  tribal  roll 
shall  be  made  current  to  the  effective 
date  of  this  plan. 

Any  remaining  amount,  after  the  per 
capita  payment  to  the  members,  shall 
revert  to  the  tribe  for  use  in  the 
programing  aspect  of  this  plan. 

Programing  Aspect 

Twenty  (20)  percent  of  the  funds 
including  principal,  interest  and 
investment  income  accrued  shall  be 
available  on  a  budgetary  basis  for 
economic  development  purposes, 
subject  to  the  approval  of  the  Secretary. 
Such  economic  development  purposes 
may  include:  bonding  for  construction 
projects,  early  debt  retirement, 
investment  capital,  matching  funds  for 
economic  development  projects,  and 
seed  money  to  attract  industry  to  the 
reservation.  None  of  these  funds  shall 
be  available  for  dividend  or  per  capita 
payements. 


General  Provisions 

The  per  capita  share  of  living, 
competent  adults  shall  be  paid  directly 
to  them.  The  per  capita  shares  of 
deceased  individual  beneficiaries  shall 
be  determined  and  distributed  in 
accordance  with  43  CVR  Part  4.  Subpart 
D.  Per  capita  shares  of  legal 
incompetents  and  minors  shall  be 
handled  as  provided  in  the  Act  of 
October  19, 1973,  87  Stat.  466,  as 
amended  January  12, 1983,  96  Stat.  2512. 

None  of  the  funds  made  available 
under  this  plan  for  programing  or  per 
capita  distribution  shall  be  subject  to 
Federal  or  State  income  taxes,  nor  shall 
such  funds  nor  their  availability  be 
considered  as  income  or  resources  nor 
otherwise  utilized  as  the  basis  for 
denying  or  reducing  the  financial 
assistance  or  other  benefits  to  which 
such  household  or  member  would 
otherwise  be  entitled  under  the  Social 
Security  Act  or,  except  for  per  capita 
shares  and  dividend  payments  in  excess 
of  $2,000,  any  Federal  or  federally 
assisted  program. 
Ronald  L.  Esquerra. 

Deputy  to  the  Assistant  Secretary.  Indian 
Affairs  (Operations). 
[KR  Doc.  87-12328  Filed  5-29-87;  8:45  am) 
BILLING  CODE  4310-02-M 


Bureau  of  Land  Management 
Opening  of  Public  Lands;  Nevada 
INV-930-07-4212-13;  N-4104ei 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Notice  of  Conveyance  and 

Order  Providing  for  Opening  of  Public 

Lands. 


summary:  On  May  22. 1987.  the  United 
States  issued  an  exchange  conveyance 
document  to  Transamerica  Title 
Insurance  Company,  a  California 
Corporation,  as  Trustee  under  Trust  No. 
5809.  for  the  following  described  Federal 
lands  pursuant  to  Sec.  206  of  the  Act  of 
October  21. 1976  (43  U.S.C.  1716): 

Mount  Diablo  Meridian,  Nevada 

T    '*'?  ^    R    fil  F 

Sec.  14.  WViSWV4NEV,NWV4NEy«. 
NWNWy4NWV«NE%,  SE'/iNWy4 
NWANEW..  EV4SWV4NWV4NWV4NEV4, 
NWV4SWV4NWV4NEV4,  VJViNEV* 

swy4Nwy4NEV4,  syiSwy4Nwy4NEy4, 
wyiSEy4Nwy4NEy4.  wi'/iNEv* 
SW  Wi  NE  V4 .  N  '-^  NW  y4  s w  y4  NE  y4. 
SEy4Nwv4swy4NEy4.  ev^swmi 
Nwy4Swy4NEy4.  NV4Swy4Swy4NEy«. 
E'/iSEy4Swy4Swy4NEy4.  wv2swy4 
swy4Swy4NEy4.  SEy4Swy4NEy4, 
wv%Nwy4Swy4SEy4NEy4.  w'/^swy4 
swv4SEy4NEy4.  NViNEy4NEy4Nwy4. 
swy4NEy4NEy4Nwy4,  wviSEy* 


NEy4NEy4Nwy4.  NM!SEy4NEy4Nwy4, 
sw'/iSEy4NEy4Nwy4.  w'/<iSEy4 
SEy4NEy4Nwy4,  NEy4SEy4Nwy4, 
EV4Nwy4SEy4Nwy4.  syiSEy4 
sEy4Nwy4,  NEy4SEy4SEy4Nwy4. 

comprising  97.5  acres  in  Clark  County. 
Nevada. 

In  exchange  for  these  lands,  the 
United  States  acquired  the  following 
non-Federal  lands: 

Parcel  1 

All  that  certain  real  property  being 
portions  of  sections  1,  2, 11, 12, 13,  and 
14,  Township  16  North,  Range  18  East, 
M.D.B.AM..  Washoe  County,  State  of 
Nevada,  more  particularly  described  as 
follows: 

Beginning  at  the  Northwest  comer  of 
Section  1,  Township  16  North,  Range  18 
East.  M.D.B.&M.,  Washoe  County,  State 
of  Nevada;  thence  South  89°28'56"  East 
2622.04  feet  to  the  North  V4  comer  of 
said  Section  1;  thence  South  89°07'01" 
East  2649.69  feet  to  the  Northeast  comer 
of  said  Section  1;  thence  South  00*49'44" 
West  2649.61  feet  to  the  East  V*  comer 
of  said  Section  1;  thence  South  OO'Sg'SS" 
West  2639.42  feet  to  the  Southeast 
corner  of  said  Section  1;  thence  North 
88*15'29"  West  1333.68  feet  to  the 
Southwest  comer  of  the  Southeast  y4  of 
the  Southeast  V*  of  said  Section  1; 
thence  South  00°42'39"  West  3890.54 
feet:  thenc  South  57'53'34"  West  5036.91 
feet  to  a  point  on  the  Easterly  Boundary 
Line  of  that  certain  parcel  deeded  to 
TYROUAN  VILLAGE,  INC..  Washoe 
County  File  No.  91156:  thence  along  the 
boundary  of  last  said  parcel  the 
following  eight  courses  and  distances; 
North  22°54'21"  East  643.86  feet;  North 
18*01'29"  West  66251  feet;  North 
14*2515"  West  180.69  feet:  North 
13'40'17"  West  190.39  feet;  North 
33'59'47"  East  259.33  feet;  North      -j' 
59'51'31"  East  358.47  feet;  North  V  . 
19'26'24"  West  90.14  feet;  North 
48'48'5r'  West  212.81  feet  to  a  point  on 
the  West  line  of  Section  12,  Township  16 
North,  Range  18  East;  thence  North 
01"12'55"  East  1851.00  feet  to  the  West 
V4  comer  of  said  Section  12;  thence 
continuing  along  the  West  line  of  said 
Section  12,  North  0Tl2'55"  East  2029.79 
feet;  thence  leaving  said  West  line  West 
904.16  feet:  thence  South  30'1902"  West 
3207.63  feet  to  a  point  on  the  Easterly 
right-of-way  line  of  Nevada  State 
Highway  No.  27,  as  it  now  exists;  thence 
along  said  Easterly  right-of-way  line  the 
following  12  courses  and  distances; 
South  83°10'39"  West  50.00  feet: 
Northwesterly  along  the  arc  of  a  curve 
concave  Westerly,  having  a  radius  of 
500.00  feet,  a  central  angle  of  02°05'39" 
and  the  tangent  of  which  bears  North 
06*4971"  West  9.14  feet;  an  arc  distance 
of  18.28  feet;  Northwesterly  along  the 


arc  of  a  tangent  spiral  curve  concave  to 
the  Southwest,  having  a  spiral  angle  of 
17°57'00  '  and  the  chord  to  which  bears 
North  20°20'55"  West  280.52  feet; 
Northwesterly  along  a  tangent  spiral 
curve  concave  to  the  Norteast,  having  a 
spiral  angle  of  11°18'00  '  and  the  chord  to 
which  bears  North  23°14'47"  West  255.95 
feet;  Northwesterly  along  the  arc  of  a 
curve  concave  Northeasterly  having  a 
radius  of  600.00  feet,  a  central  angle  of 
08°04'00"  and  the  tangent  to  which  bears 
North  15°34'00  '  West  42.31  feet,  an  arc 
distance  of  84.47  feet;  Northerly  along  a 
tangent  spiral  curve,  concave  to  the  East 
having  a  spiral  angle  of  11°18'00"  and 
the  chord  of  which  bears  North  00°10'45" 
East  255.96  feet;  Northerly  along  a 
tangent  spiral  curve,  concave  Westerly, 
having  a  spiral  angle  of  08°48'00  and  the 
chord  to  which  bears  North  00°47'24" 
East  291.51  feet;  Northwesterly  along  the 
arc  of  a  curve  concave  Westerly,  having 
a  radius  of  1000.00  feet,  a  central  angle 
of  20°08'00"  and  the  tangent  to  which 
bears  North  05*0000  '  West  177.53  feet, 
an  arc  distance  of  351.39  feet; 
Northwesterly  along  the  arc  of  a  tangent 
spiral  curve,  concave  Southwesterly, 
having  a  spiral  angle  of  08°48'00"  and 
the  chord  to  which  bears  North  30°55'24" 
West  291.51  feet:  North  33°56'00"  West 
361.88  feet:  Northwesterly  along  the  arc 
of  a  tangent  curve  to  the  right,  having  a 
radius  of  2900.00  feet  and  a  central  angle 
of  29°04'00",  an  arc  distance  of  1471.20 
feet;  North  O4°5200"  West  9.94  feet  to  a 
point  on  the  North  line  of  Section  11, 
Township  16  North,  Range  18  East; 
thence  continuing  Northerly  along  the 
Easterly  right-of-way  line  of  said 
highway  the  following  four  courses  and 
distances:  North  04*52'00"  West  3434.72 
feet  to  a  tangent  curve  to  the  right 
having  a  radius  of  1162.75  feet  and  a 
central  angle  of  70*1800"; 
Northwesterly,  Northerly  and 
Northeasterly  along  the  arc  of  said  curve 
an  arc  distance  of  1426.66  feet;  thence 
North  65°26'00"  East  1039.49  feet  to  a 
tangent  curve  to  the  left  having  a  radius 
of  1501.48  feet  and  a  central  angle  of 
12*41'46";  Northeasterly  along  the  arc  of 
last  said  curve  an  arc  distance  of  332.71 
feet  to  a  point  in  the  North  line  of 
Section  2.  Township  16  North.  Range  18 
East:  thence  South  89*19  15"  East  2241.76 
feet  to  the  Northeast  comer  of  said 
Section  2,  which  is  also  the  Northwest 
comer  of  said  Section  1  and  the  true 
point  of  beginning  of  this  description. 

Parcel  2 

All  that  certain  real  property  being 
portions  of  Sections  13,  23,  and  24, 
Township  16  North,  Range  18  East, 
M.D.B.&M.,  Washoe  County,  State  of 
Nevada,  more  particularly  described  as 
follows: 


Section  13:  Excepting  Therefrom  the 
property  described  in  the  following 
Deeds:  * 

1.  Deed  to  INCUNE  VILLAGE 
GENERAL  IMPROVEMENT  DISTRICT, 
recorded  June  13, 1963,  as  Document  No. 
386659,  Deed  Records. 

2.  Deed  to  INCLINE  VILLAGE 
GENERAL  IMPROVEMENT  DISTRICT. 
recorded  November  3, 1967,  in  Book  285. 
Page  738.  as  Document  No.  100992, 
Official  Records. 

3.  Deed  to  JAPAN  GOLF 
PROMOTION  (U.S.A.)  INC.,  recorded 
August  15, 1973,  in  Book  755,  Page  454. 
as  Document  No.  297722.  Official 
Records. 

Further  Excepting  Therefrom  that 
portion  of  Section  13  described  in  Parcel 
1  herein. 

Section  23:  South  Vi  Southeast  V4 
Excepting  Therefrom  the  property 
described  in  the  following  deeds: 

2.  Deed  to  INCUNE  VILLAGE 
GENERAL  IMPROVEMENT  DISTRICT. 
recorded  June  13. 1963,  as  Document  No. 
386659.  Deed  Records. 

2.  Deed  to  CHARLES  M.  EMRICH  and 
VIRGINIA  M.  EMRICH.  recorded  July 
17, 1963,  as  Document  No.  389120,  Deed 
Records. 

3.  Deed  to  DONALD  L  CARANO  and 
PADDY  K.  CARANO.  recorded  January 
26,  1967,  as  Document  No.  79848.  Official 
Records. 

4.  Deed  to  WILUAM  A.  ANDERSON 
and  JOYCE  E.  ANDERSON,  recorded 
February  15. 1967,  in  Book  237.  page  396. 
as  Document  No.  81208,  Official 

R  p  f*  o  rri  fi 

5.  Deed  to  WILLL\M  A.  ANDERSON 
and  JOYCE  E.  ANDERSON,  recorded 
February  5, 1968,  in  Book  301.  Page  589, 
as  Document  No.  107673,  Official 
Records. 

6.  Deed  to  PONDEROSA  RANCH, 
INC.,  recorded  August  22, 1972.  in  Book 
663,  Page  51,  as  Document  No.  255652. 
Official  Records. 

Further  Excepting  Therefrom  any 
portion  of  COMMERJCAL 
SUBDIVISION  NO.  1.  Incline  Village, 
Washoe  County,  Nevada,  according  to 
the  map  thereof,  filed  in  the  office  of  the 
County  Recorder  of  Washoe  County, 
State  of  Nevada,  on  March  2, 1965,  lying 
within  the  extenor  boundary  of  said 
portion  of  Section  23.  Section  24:  West 
V2,  Northeast  V*:  South  Vi,  Southeast  V*; 
West  V4 

Excepting  Therefrom  the  property 
described  in  the  following  deeds: 

1.  Deed  to  INCLINE  VILLAGE 
GENERAL  IMPROVEMENT  DISTRICT, 
recorded  June  13, 1963,  as  Document  No. 
386659,  Deed  Records. 

2.  Deed  to  PONEROSA  RANCH,  INC.. 
recorded  August  22, 1972,  in  Book  663, 
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Page  51.  as  Document  No.  255652. 
Official  Records. 

Further  Excepting  Therefrom  any  of 
the  above  described  properties  that 
portion  thereof  traversed  by  the  new  Mt. 
Ruse  State  f  lighwiiy,  as  described  in  the 
two  deeds  to  the  Stale  of  Nevada, 
recorded  under  Filing  No.  279172 
(Containing  136.5  acres,  more  or  less) 
and  No.  281899  (Containing  12.64  acres, 
more  or  less).  Deed  Records.  Comprising 
2.265.85  acres  in  Washoe  County, 
Nevada. 

The  purpose  of  this  exchange  was  to 
acquire  non-Federal  lands  within  the 
Toiyabe  National  Forest  having  high 
public  values.  The  public  interest  was 
served  through  completion  of  this 
exchange. 

The  values  of  the  Federal  lands  and 
the  non-Federal  lands  in  the  exchange 
were  appraised  at  $1,510,000.00  and 
$1,150,000.00.  respectively.  An 
equalization  payment  in  the  amount  of 
$360,000.00  was  paid  to  the  United 
States. 

Title  to  the  non-Federal  lands  was 
accepted  on  May  15,  1967.  In  accordance 
with  43  CFR  2200.3(c),  these  lands  are 
hereby  transferred  to  the  Secretary  of 
Agriculture  as  part  of  the  Toiyabe 
National  Forest  and  are  subject  to  all 
the  laws,  rules,  and  regulations 
applicable  thereto. 
DATES:  At  10  a.m.  on  July  1. 1987.  the 
lands  shall  be  open  to  such  forms  of 
disposition  as  may  by  law  be  made  of 
national  forest  lands,  including  location 
and  entry  under  the  United  States 
mining  laws.  Appropriation  of  lands 
described  in  this  order  under  the  general 
mining  laws  pnor  to  the  date  and  time  of 
restoration  is  unauthorized.  Any  such 
attempted  appropriation,  including 
attempted  adverse  possession  under  30 
U.S.C.  Sec.  38.  shall  vest  no  rights 
against  the  United  States.  Acts  required 
to  establish  a  location  and  to  initiate  a 
right  of  possession  are  governed  by 
State  law  where  not  in  conflict  with 
Federal  law.  The  Bureau  of  Land 
Management  will  not  intervene  in 
disputes  between  rival  locators  over 
possessory  rights  since  Congress  has 
provided  for  such  determinations  in 
local  courts. 

At  10  a.m.  on  July  1,  1987.  the  lands 
will  be  opened  to  applications  and 
offers  under  the  mineral  leasing  laws. 
FOfl  FURTHER  INFORMATION  COMTACT: 
Forest  Supervisor.  Toiyabe  National 
Forest.  1200  Franklin  Way.  Sparks, 
Nevada  89431. 

Dated:  May  27. 1987. 
MarU  B.  Bohl. 

Acting  Deputy  State  Director.  Operations. 
[FR  Doc.  87-12435  Filed  5-2»-«7:  B:4S  am) 

BItLltM  coot  43tO-MC-M 
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Salt  Laka  District;  Notice  of  Intent  To 
Amend  Tooele  Managernent 
Framework  Plan 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  Intent. 

summary:  The  Bureau  of  Land 
.M,in,iK»-'mfn!  |HI.M),  Salt  I^ke  District 
proposes  to  Hmend  planning  decision 
10-2-2  of  the  Tooele  Management 
Framework  Plan  (MFP)  The  proposed 
amendment  would  allow  year-round 
motorized  vehicle  access  to  2.5  acres  of 
public  land  presently  closed  to 
motorized  vehicles  from  January  1 
through  April  30  each  year.  The  2.5  acres 
are  on  the  perimeter  of  14.207  acres  of 
public  land  closed  for  the  above  period 
to  protect  wintering  mule  deer  from 
being  harassed  by  vehicle  users.  Tlie 
remaining  14,204.5  acres  seasonally 
closed  in  decision  10-2-2  would  not  be 
affected  by  the  proposed  amendment. 

The  2.5  acres  of  public  land  subject  to 
the  proposed  amendment  are  located 
about  one-half  mile  east  of  Skull  Valley 
Highway  and  13  miles  south  of  the 
junction  of  that  highway  with  Interstate 
Highway  80. 

Issues  to  be  addressed  include 
vegetation  loss  and  impacts  to  wildlife 
habitat.  An  environmental  assessment 
(EA)  will  be  completed  to  evaluate  the 
proposed  amendment.  The  following 
resources/programs  will  be  evaluated  in 
the  EA:  larids,  vegetation,  wildlife 
habitat,  recreation,  livestock  grazing, 
watershed,  realty,  minerals,  and 
archeology. 

The  losepa  Historical  Association 
proposes  to  obtain  Recreation  and 
Public  Purposes  (R&PP)  lease  on  the  2.5 
acres  of  public  land  that  are  the  subject 
of  the  proposed  plarming  amendment. 
This  public  land  includes  a  small 
fraction  of  the  existing  losepa  Cemetery 
and  land  adjacent  to  the  east  side  of  the 
cemetery.  The  Association  proposes  to 
re-establish  grave  markers  in  the 
cemetery  and  to  develop  a  30-unit 
campsite.  40-space  parking  lot. 
monument/memorial,  pavilion,  stage, 
water  tank,  and  Imu  (underground 
oven). 

An  EA  will  be  prepared  on  the  R&PP 
lease  proposal  simultaneously  with  the 
EA  on  the  proposed  amendment  of 
Tooele  MFP  decision  10-2-2.  Public 
participation  is  requested  to  identify 
issues  on  the  proposed  amendment  and/ 
or  the  proposed  R*PP  lease  Oral  and/or 
written  commenis  should  be  mnde  by 
July  5.  1987  to:  Mr.  Howard  Hednck. 
Pony  Elxpress  Resource  Area  Manager, 
Bureau  of  Land  Management,  Salt  Lake 


City  District.  2370  South  2300  West,  Salt 

Lake  City.  Utah  84119.  Phone  (801)  524- 

5348. 

Deane  H.  Zeller. 

District  Manager 

(FR  Doc.  87-12321  Filed  5-29-87:  8:45  am) 

MUJNO  COM  «3M-00-« 

lCO-0 10-07-4351-26001 

Craig.  Colorado  Advisory  Council 
Meeting 

In  accordance  with  Pub.  L.  94-579. 
notice  is  hereby  given  that  there  will  be 
a  meeting  of  the  Craig  District  Advisory 
Council  on  July  22.  1987,  at  10  a.m.  at  the 
Craig  District  Office.  455  Emerson 
Street,  Craig.  Colorado. 

Agenda  items  will  include: 

1.  Election  of  chairperson  and  vice- 

chairperson 

2.  Advisory  Council's  role 

3.  Oil  and  Gas  Amendment  to  the  Little 

Snake  Resource  Management  Plan 

4.  BLM's  role  in  developing  sections  of 

the  Yampa  River  for  recreation 

5.  Field  trip  to  see  riparian  management 

areas 
The  meeting  will  be  open  to  the 
public;  interested  persons  may  make  % 

oral  statements  at  10:30  am  Anyone 
interested  in  attending  the  field  trip 
must  provide  his  own  transportation. 
Summary  minutes  of  the  meeting  will  be 
maintained  in  the  Craig  District  Office. 

Datrd  May  22.  1987. 
William  J  Pulford. 
District  Manager 
[FR  Doc.  87-12327  Filed  5-2»-87;  &45  am] 
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(CA-050-07-3110-10-AKOO  :  CA-193M] 

Realty  Action;  Put>lic  iJinds  In 
Humboldt  County,  CA 

The  following  described  public  land 
has  been  determined  to  be  suitable  for 
disposal  under  the  provision  of  Pub.  L 
91-476.  an  act  to  provide  for  the 
establishment  of  the  King  Range 
National  Conservation  Area  (84  Stat 
1067),  and  Sec.  206  of  the  Federal  Land 
Policy  and  Management  Act  of  1976  (90 
Stat.  2756): 

Humboldt  Meridian 

7*  ?  S    R.  3  E. 
Sec.  21:  NV^NEV«.  SWV4NEV« 
Sec.  22:SWV«NWV« 

Containing  160  acres. 
T.  3  S..  R  4  £.. 

Sec  8:SWV,SWV4 

Containing  40  acres. 
T.  5N..R4  E. 

SeaSO  SWVtSEV* 

Sec- 32.  NES«,SWy« 

Cimtaining  80  acres. 


Containing  280  acres  total. 

Kermit  Miller,  244  Orchard  Lane. 
Redway,  California  95560,  has  applied  to 
acquire  the  above  described  lands  in 
exchange  for  the  following  described 
privately  owned  lands: 

Humboldt  Meridian 

T.  5  S..  R.  1  £".. 

Sec.  11:  SEy«NE'r4  (AP  108-083-13) 
Sec.  12:  In  the  S'/^NW  V4  (AP  108-292-01): 
In  the  SViNWV4  (AP  108-292-02):  In  the 
SWNWy4  (AP  108-292-03) 
Containing  78.42  acres. 
T.6N..R.  1  W.. 
Sec.  34  4  35:  AP  506-061-02S:  AP  506-061- 
17 

Containing  42.00  acres. 
Containing  120.42  acres  total 

Mineral  evaluations  have  been 
conducted  on  the  public  lands.  No 
minerals  were  identified,  and  therefore, 
the  mineral  estate  of  the  public  lands 
will  be  conveyed  with  the  surface 
estate.  The  mineral  estate,  as  it  may  be, 
of  the  privately  owned  lands  will  be 
conveyed  to  the  United  States  with  the 
surface. 

The  publication  of  this  notice  in  the 
Federal  Register  shall  segregate  the 
applied  for  public  lands  from  all  other 
forms  of  appropriation  under  the  public 
land  laws,  including  the  mining  laws,  for 
a  period  of  two  years.  The  exchange  is 
expected  to  be  consumated  before  the 
end  of  that  period. 

There  will  be  reserved  to  the  United 
States  in  the  applied  for  lands,  a  right- 
of-way  thereon  for  ditches  and  canals 
constructed  by  the  authority  of  the 
United  States  (43  U.S.C.  945). 

The  purpose  of  this  exchange  is  to 
acquire  non-federal  lands  within  the       j 
King  Range  National  Conservation  Area' 
and  adjacent  to  coastal  public  land  near 
Manila.  California.  This  exchange  will 
serve  to  consolidate  public  land 
ownership  for  more  effective 
management  in  the  Scattered  Blocks 
Planning  Unit  and  is  in  conformance 
with  Bureau  planning  and  in  the  public 
interest. 

Detailed  information  concerning  the 
exchange,  including  the  environmental 
analysis  and  the  record  of  non-federal 
participation,  is  available  for  review  at 
the  Areata  Area  Office,  BLM,  1125  16th 
Street.  P.O.  Box  1112,  Areata,  California 
95521. 

For  a  period  of  45  days  from  the  first 
publication  of  this  notice  interested 
parties  may  submit  comments  to  the 
California  State  Director,  Bureau  of 
Land  Management.  Room  E-2841. 
Federal  Office  Building,  2800  Cottage 
Way,  Sacramento,  California  95825.  Any 
adverse  comments  will  be  evaluated  by 
the  California  State  Director,  who  may 
vacate  or  modify  this  realty  action  and 


issue  a  final  determination.  In  the 

absence  of  a  vacation  or  modification 

this  realty  action  will  become  the  final 

determination  of  the  Bureau. 

Alfred  W.  Wright, 

District  Manager,  Bureau  of  Land 

Management,  Ukiah  District,  555  Leslie 

Street.  Ukiah,  California  9548Z 

[FR  Doc.  87-12328  Filed  5-29-87:  8:45  am) 

BILLWO  COOC  4310-40-M 

[NV-930-07-7122-10-1088;  N-46056] 

Realty  Action;  Exchange  of  Public 
Lands;  Elko  County,  NV 

The  following  described  public  lands 
administered  by  the  Bureau  of  Land 
Management  have  been  determined  to 
be  suitable  for  disposal  by  exchange 
under  section  206  of  the  Federal  Land 
Policy  and  Management  Act  of  1976.  43 
U.S.C.  1716. 

Mount  Diablo  Meridian,  Nevada 

T.  31  N.,  R.  53  E., 

Sec.  4.  all. 
T.  32  N.,  R.  53  E., 

Sec.  33.  all. 

The  areas  described  above  aggregate 
1,287.44  acres. 

In  exchange  for  these  lands  the  United 
States  will  acquire  the  following 
described  private  lands  from  Newmont 
Gold  Company: 

Mount  Diablo  Meridian,  Nevada 
T.  37  N..  R.  55  E., 

Sec.  27,  all. 

Sec  33,  all. 

The  areas  described  above  aggregate 
1,307.64  acres. 

The  purpose  of  the  exchange  is  to 
acquire  non-Federal  land  with 
demonstrated  fishery  values  and 
recreation  potential.  It  will  also  improve 
the  Bureau  of  Land  Management's 
ability  to  manage  the  Dorsey  Creek 
Watershed.  The  exchange  is  consistent 
with  the  Bureau's  land  use  plans  and  the 
public  interest  will  be  well  served.  The 
lands  to  be  disposed  of  are  within 
Thomas  J.  Tomera's  grazing  allotment 
and  contain  a  total  of  137  AUMs.  On 
March  3, 1987,  Mr.  Tomera  signed  a 
waiver  of  his  two-year  notification, 
agreeing  to  the  cancellation  of  these 
AUMs.  The  mineral  estate  of  the 
selected  lands  is  not  owned  by  the 
United  States.  Therefore,  no  mineral 
estates  will  be  exchanged.  The  Bureau 
intends  to  consummate  the  exchange 
during  the  summer  of  1987,  but  not 
sooner  than  60  days  after  the  date  this 
notice  is  published  in  the  Federal 
Register. 

The  above  lands  will  be  subject  to  an 
appraisal  to  determine  the  value  of  the 
lands  to  be  exchanged.  The  described 


lands  may  change  to  reflect  equal  value 
following  the  completion  of  the 
appraisal. 

Lands  transferred  from  the  United 
States  will  contain  a  reservation  for  a 
right-of-way  for  ditches  and  canals 
constructed  by  the  authority  of  the 
United  States  pursuant  to  the  Act  of 
August  30. 1890  (43  U.S.C.  954).  Lands 
conveyed  to  the  United  States  will 
contain  a  reservation  to  allow  a  right-of- 
way  of  lawful  width  for  any  and  all 
county  roads  herefore  lawfully 
established  and  now  in  public  use  upon 
and  across  said  land. 

Publication  of  this  notice  in  the 
Federal  Register  will  segregate  the 
subject  lands  from  all  appropriations 
under  the  pubhc  lands  law  including  the 
mining  and  mineral  leasing  laws.  This 
segregation  will  terminate  upon  the 
issuance  of  patent  or  two  years  from  the 
date  of  this  notice  or  upon  publication  of 
a  Termination  of  Segregation. 

Further  information  regarding  this 
exchange  is  available  for  review  at  the 
Elko  District  Office,  Bureau  of  Land 
Management,  3900  E.  Idaho,  Elko, 
Nevada  89801.  For  a  period  of  45  days 
from  the  date  of  publication  of  this 
notice  in  the  Federal  Register,  interested 
parties  may  submit  comments  to  the 
District  Manager,  Elko  District,  at  the 
above  address.  All  objections  will  be 
reviewed  by  the  State  Director  who  may 
sustain,  vacate,  or  modify  this  realty 
action.  In  the  absence  of  timely 
objections,  this  proposal  shall  become 
the  final  determination  of  the 
Department  of  the  Interior. 

Dated:  May  19, 1987. 
Merie  Good, 

Acting  District  Manager. 

[FR  Doc.  87-12329  Filed  5-29-87;  8:45  am) 

BtLUNQ  COOC  4310-HC-M 

rNM-040-07-4212-14  OK  NM  56609  AND  OK 
NM  59499] 

Public  Land  Sale  in  Pittsburg  and 
Woodward  Counties,  OK 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

action:  Public  Sale. 

summary:  The  following  described 
lands  have  been  examined  and 
identified  as  suitable  for  disposal  by 
sale  under  section  203  of  the  Federal 
Land  Policy  and  Management  Act 
(FLPMA)  of  1976  (90  Stat.  2743:  43  U.S.C, 
1701)  at  no  less  than  the  appraised  fair 
market  value.  The  values  will  be 
incorporated  in  a  sales  brochure  that 
will  be  made  available  to  the  public 
three  weeks  prior  to  the  sale. 
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Filishu/^  County  (PT) 


Tract 

Legal  descnptior> 

Acres 

PT  5  4  6 

T.  5N..  R  15  E.. 
1  M..  Sec.  10, 
Krebs  Townsrte, 
Block  59.  Lots  1 
and  2. 

T.  24  N..  R.  17  W.. 

I.M.,  Sec.  1. 

SEV4SEV4. 
T.  24N..  R.  17  W.. 

I.M..  Sec.  12. 

NEVtNEV*. 

0  50 

Woodward 

County  (\AW) 

WW-2 

40.00 

WW-3 

40.00 

Total 
acres. 

80.50 

The  proposed  sale  is  consistent  with 
the  Bureau's  planning  system  and  the 
FLPMA  of  1976.  Public  interest  will  be 
served  by  disposition  of  these  isolated 
tracts  that  are  difficult  and 
uneconomical  to  manage  as  pari  of  the 
public  lands,  and  are  not  suitable  for 
management  by  another  Federal 
department  or  agency. 

Patents,  when  issued,  will  contain  the 
following  reservations: 

1.  All  minerals  (or  partial  or  specific 
mineral  interests,  where  applicable) 
shall  be  reserved  to  the  United  Slates, 
together  with  the  right  to  prospect  for. 
mine,  and  remove  the  minerals.  A  more 
detailed  description  of  this  reservation, 
which  will  be  incorporated  in  the  patent 
document,  is  available  for  review  at  this 
Bureau  of  Land  Management  office 

2.  The  sale  of  the  lands  will  be  subject 
to  all  valid  existing  rights  and 
reservations  of  record. 

The  tracts  offered  for  disposal  will  be 
sold  by  sealed  bid  under  competitive 
bidding  procedures.  Federal  law 
requires  that  bidders  be  United  States 
citizens  or,  in  the  case  of  a  corporation, 
subject  to  the  laws  of  any  State  of  the 
United  States.  Sealed  written  bids  will 
be  considered  only  if  received  by  the 
Bureau  of  Land  Management.  Oklahoma 
Resource  Area  Headquarters.  200  NW. 
Fifth  Street.  Oklahoma  City,  Oklahoma. 
73102.  prior  to  10:00  a.m..  Monday,  July 
27. 1987.  The  tract  numbers  should  be 
printed  on  the  lower  left  hand  comer  of 
the  mailing  envelope  (example.  Land 
Sale — Tract  PT-5).  Each  written  sealed 
bid  must  be  accompanied  by  a  certified 
check,  postal  money  order,  bank  draft, 
or  cashiers  check  made  payable  to  the 
Department  of  the  Interior,  Bureau  of 
Land  Management,  for  at  least  twenty 
percent  of  the  amount  bid.  The  written, 
sealed  bids  will  be  opened  and  publicly 


declared  at  the  beginning  of  each  sale.  If 
two  or  more  envelopes  containing  valid 
bids  of  the  same  amount  are  received, 
the  determination  of  which  is  to  be  the 
highest  bid  shall  be  by  supplemental 
sealed  bids. 

Once  a  high  bid  price  is  accepted,  the 
successful  bidder  shall  submit  the 
remainder  of  the  full  bid  price  within  180 
days  of  the  sale.  Failure  to  pay  the  full 
bid  price  within  180  days  shall  result  in 
concellation  of  the  sale  of  the  tracts,  and 
the  deposit  shall  be  forfeited  and 
disposed  of  as  other  receipts  of  sale.  All 
bids  will  be  either  returned,  accepted,  or 
rejected  within  30  days  of  the  sale  date. 

If  the  identified  tracts  are  not  sold  on 
the  indicated  sale  date,  they  will  be 
available  for  sale  by  sealed  bid  for  a 
period  of  six  months.  Sealed  bids  will  be 
opened  and  the  high  bidder  will  be 
publicly  declared  on  the  first  Monday  of 
each  month  at  lOiX)  a.m.  as  follows:  (1) 
August  3. 1987;  (2)  September  14. 1987; 
(3)  October  5. 1987;  (4)  November  2. 
1987;  (5)  December  7, 1987;  and,  (6) 
January  4. 1988. 

Comments:  For  a  period  of  45  days 
after  the  date  of  issuance  of  this  Notice, 
interested  parties  may  submit  comments 
to  the  District  Manager,  Tulsa  District 
Office,  9522-H  East  47th  Place,  Tulsa, 
Oklahoma,  74145.  Objections  will  be 
reviewed  by  the  State  Director  who  may 
sustain,  vacate,  or  modify  this  realty 
action.  In  the  absence  of  any  objections, 
this  Realty  Action  will  become  the  final 
determination  of  the  Department  of  the 
Interior 

FOR  FWrTMER  INFORMATION  CONTACT: 

Hans  Sallani.  Oklahoma  Resource  Area 

Headquarters,  telephone  (405)  231-5491. 

|iiii  Sims, 

District  Manager. 

[FR  Doc  87-12330  Filed  5-2&-«7;  8:45  am) 
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INM-040-07-4212-14;  OK  NM  59499) 

Public  Land  Sale;  Woodward  County, 
OK 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

action:  Public  Land  Sale. 

summary:  The  following  described  land 
has  been  examined  and  identified  as 
suitable  for  diposal  by  direct  sale,  under 
section  203  of  the  Federal  Land  Policy 
and  Management  Act  (FLPMA)  of  1976 
(90  Stat.  2743:  43  U.S.C.  1701)  at  no  less 
than  $6,000.00: 


Tract 

Legal  desctiption     . 

Acres 

WW-1 

T.  21  N.  R.  17  W. 
I.M  Sec  30. 
NEV4SWy«. 

40.00 

The  tract  is  completely  surrounded  by 
private  lands  and  has  no  legal  access. 
Therefore,  the  land  is  being  disposed  of 
by  direct  sale  to  Mr  Robert  L.  Ham,  the 
adjoining  landowner.  The  proposed  sale 
is  consistent  with  the  Bureau's  planning 
system  and  the  FLPMA  of  1976.  The 
public  interest  will  be  served  by 
disposing  of  the  indicated  tract  that  is    • 
difficult  and  uneconomical  to  manage  as 
part  of  the  public  lands,  and  is  not 
suitable  for  management  by  another 
Federal  department  or  agency. 

The  land  will  not  be  offered  for  sale 
until  60  days  after  the  date  of  this  notice. 
Patent  when  issued,  will  contain  the 
followmg  reservations: 

1.  All  minerals  (or  partial  or  specific 
mineral  interests,  where  applicable) 
shall  be  reserved  to  the  United  States, 
together  with  the  right  to  prospect  for, 
mine,  and  remove  the  minerals.  A  more 
detailed  description  of  this  reservation, 
which  will  be  incorporated  in  the  patent 
document,  is  available  for  review  at  this 
Bureau  of  Land  Management  office. 

2.  The  sale  of  the  land  will  be  subject 
to  all  valid  existing  rights  and 
reservations  of  record. 

Comments:  For  a  period  of  45  days 
from  the  date  of  publication  of  this 
Notice,  interested  parties  may  submit 
comments  to  the  District  Manager.  Tulas 
District  Office,  9522-M  East  47th  Place, 
Tulas,  Oklahoma.  74145.  Objections  will 
be  reviewed  by  the  State  Director  who 
may  sustain,  vacate,  or  modify  this 
realty  action.  In  the  absence  of  any 
objections,  this  realty  action  will 
become  the  final  determiantion  of  the 
Department  of  the  Interior 

FOR  FURTHER  INFORMATION  CONTACT: 

Hans  Sallani.  Oklahoma  Resource  Area 
Headquarters.  405-231-5491.- 

)ini  SiiDB, 

District  Manager. 

\¥R  Doc.  87-12331  Filed  5-29-87;  8:45  am) 
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INM-040-07-4212-14;  OK  NM  63419) 

Public  Land  Sale;  Comanche  County, 
OK 

AGENCY:  Bureau  of  Land  Management. 

Interior.      • 

action:  Public  Land  Sale. 

summary:  The  following  described 
lands  have  been  examined  and 


identified  as  suitable  for  disposal  by 
direct  sale,  under  section  203  of  the 
Federal  Land  Policy  and  Management 
Act  (FLPMA)  of  1976  (90  Stat.  2743;  43 
U.S.C.  1701)  at  no  less  than  the 
appraised  fair  market  value.  The  values 
will  be  incorporated  in  a  sales  brochure 
that  will  be  made  available  to  the  public 
three  weeks  prior  to  the  sale. 

Comanche  County  (CM) 


Tract 

Legal  description 

Acres 

CM-7 

T.  4  N..  R.  13  W.. 
I.M  Sec.  3. 

SWWNE^. 

40.00 

CM-8 

T.  3  N.  R.  11  W.. 
I.M  Sec  29,  Lot 

0.01 

Total 

5. 

40.01 

acres. 

The  proposed  sale  is  consistent  with 
the  Bureau's  planning  system  and  the 
FLPMA  of  1976.  The  public  interest  will 
be  served  by  disposition  of  these 
isolated  tracts  that  are  difficult  and 
uneconomical  to  manage  as  part  of  the 
public  lands,  and  are  not  suitable  for 
management  by  another  Federal 
department  or  agency. 

Patents,  when  issued,  will  contain  the 
following  reservations: 

1.  All  minerals  (or  partial  or  specific 
mineral  interests,  where  applicable) 
shall  be  reserved  to  the  United  States. 
together  with  the  right  to  prospect  for, 
mine,  and  remove  the  minerals.  A  more 
detailed  description  of  this  reservation, 
which  will  be  incorporated  in  the  patent 
document,  is  available  for  review  at  this 
Bureau  of  Land  Management  office. 

2.  The  sale  of  the  land  will  be  subject 
to  all  valid  existing  rights  and 
reservations  of  record. 

The  tracts  offered  for  disposal  will  be 
sold  by  sealed  bid,  under  modified 
competitive  bidding  procedures.  The 
identified  public  lands  are  completely 
surrounded  by  private  lands,  and  the 
lands  have  no  legal  access.  Therefore, 
the  adjoining  landowners  for  Tract  CM- 
7.  Kimbell  Ranch,  c/o  Mr.  D.  A.  Kimbell; 
and,  Tract  CM-8,  Mr.  Guy  ShuU  will  be 
given  a  preference  right  to  meet  and/or 
exceed  the  high  bid.  The  identified 
parties  will  receive  a  formal  offer  to 
submit  their  sealed  bids  after  the  sale 
dateof  July  27.  1987. 

Federal  law  requires  that  bidders  be 
United  States  atizens  or.  in  the  case  of  a 
corporation,  subject  to  the  laws  of  any 
State  of  the  United  States.  Sealed 
written  bids  will  be  considered  only  if 


received  by  the  Bureau  cf  Land 
Management,  Oklahoma  Resource  Area 
Headquarters,  200  N.W.  Fifth  Street, 
Room  548.  Oklahoma  Citv',  Oklahoma. 
73102,  prior  to  10:00  a.m..  Monday,  July 
27, 1987.  The  tract  numbers  should  be 
printed  on  the  lower  left  hand  corner 
(example:  Land  Sale — Tract  CM-7). 
Each  written  sealed  bid  must  be 
accompanied  by  a  certified  check,  postal 
money  order,  bank  draft,  or  cashiers 
check  made  payable  to  the  Department 
of  the  Interior.  Bureau  of  Land 
Management,  for  at  least  twenty  percent 
of  the  amount  bid.  The  written,  sealed 
bids  will  be  opened  and  publicly 
declared  at  the  beginning  of  each  sale.  If 
two  or  more  envelopes  containing  valid 
bids  of  the  same  amount  are  received. 
the  determination  of  which  is  to  be  the 
highest  bid  shall  be  by  supplemental 
sealed  bids. 

Once  a  high  bid  price  is  accepted,  the 
successful  bidder  shall  submit  the 
remainder  of  the  full  bid  price  within  180 
days  of  the  sale.  Failure  to  pay  the  full 
bid  price  shall  result  in  cancellation  of 
the  sale  for  the  tract,  and  the  deposit 
shall  be  forfeited  and  disposed  cf  as 
other  receipts  of  sale.  All  bids  will  be 
either  returned,  accepted,  or  rejected 
within  60  days  of  the  sale  date. 

If  the  identified  tracts  are  not  sold  on 
the  indicated  sale  date,  they  will  be 
available  for  sale  by  sealed  bid  for  a 
period  of  six  months.  Sealed  bids  will  be 
opened  and  the  high  bidder  will  be 
declared  on  the  first  Monday  of  each 
month  at  10:00  a.m.  as  follows:  (1) 
August  3, 1987;  (2)  September  14.  1987; 
(3)  October  5. 1987;  (4)  November  2, 
1987;  (5)  December  7, 1987;  and,  (6) 
January  4, 1988. 

Comments:  For  a  period  of  45  days 
from  the  date  of  issuance  of  this  Notice, 
interested  parties  may  submit  comments 
to  the  District  Manager,  Tulsa  District 
Office,  9522-H  East  47th  Place,  Tulsa, 
Oklahoma  74145.  Objections  will  be 
reviewed  by  the  State  Director  who  may 
sustain,  vacate,  or  modify  this  Realty 
Action.  In  the  absence  of  any  objections. 
this  Realty  Action  will  become  the  final 
determination  of  the  Department  of  the 
Interior. 

FOR  FURTHER  INFORMATION  CONTACT: 

Hans  Sallani.  Oklahoma  Resource  Area 

Headquarters.  405-231-5491. 

Jim  Sim*. 

District  Manager. 

[FR  Doc.  87-12332  Filed  5-29-87;  8:45  am] 
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Minerals  Managenvent  Service 

SoHcttation  of  Comments  for  Initiation 
of  Discussions  Leading  to  Resolution 
of  the  North  Atlantic  Outer  Continental 
Shelf  Leasing  Moratorium 

Purpose 

To  request  information  regarding  the 
scope  of  participation  and  issues  to  be 
addressed  with  the  objective  of  finding  a 
long-term  resolution  of  conflicts  so  that 
leasing  in  promising  areas  of  the  North 
Atlantic  Outer  ConUnenlal  Shelf  (OCS) 
can  proceed. 

Background 

Leasing  within  specific  portions  of  the 
North  Atlantic  OCS  planning  area  has 
been  precluded  since  1984  beginning 
with  restrictive  language  within  the 
Department  of  the  intenor  (DOI)  Fiscal 
Year  (FY)  1984  Appropriations  Act  and 
continued  each  year  thereafter.  During 
consideration  of  the  FY  1987  budget  the 
House  of  Representatives  reviewed  the 
merits  of  discussions  between  the  EKDl 
and  the  .North  Atlantic  States 
concerning  the  area  currently  affected 
by  the  moratorium. The  House  Report 
language  requested  that  the  DOI  pursue 
continuing  discussions  with  .North 
Atlantic  State,  congressional,  and  local 
representatives  to  address  and  resolve 
issues.  The  DOI  is  initiating  with  this 
Notice  a  mechanism  to  work  to  resolve 
the  issues  which  have  resulted  in  a 
leasing  ban  within  specific  portions  of 
the  North  Atlantic  planning  area. 

Solicitation  of  Interest 

The  States  involved  in  the  North 
Atlantic  planning  area  discussions, 
congressional  representatives,  other 
governmental  entities,  and  parties 
representing  environmental,  fishery,  oil 
and  gas, industry  groups,  or  other  groups 
with  an  interest  in  participating  in  this 
process  should  submit  comments 
concerning  the  following  topics  to  the 
address  provided  at  the  end  of  this 
Notice: 

1.  Identification  of  major  issues 
requiring  resolution. 

2.  Suggestions  concerning  the 
appropriate  forum  and  process  to  enable 
the  DOI  to  pursue  discussion  and 
resolution  of  the  conflicts  over  North 
Atlantic  leasing. 

3.  Recommendations  on  ways  of 
selecting  a  few  principal  participants 
who  can  represent  broad  constituencies 
effectively. 

4.  Additional  information  considered 
pertinent  in  resolving  these  issues. 


UM  I 
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>  Comments  should  be  sent  to  the  U.S. 
Department  of  the  Interior.  Minerals 
Management  Service,  Associate  Director 
for  Offshore  Minerals  Management.  18th 
and  C  Streets.  NW.,  Room  4230, 
Washington,  DC  20240,  within  45  days  of 
the  publication  of  this  Notice. 

Dated:  Mny  22.  1987. 
Wm.  O.  Bettent>erg. 

Director,  Minerals  Management  Service. 
(FR  Doc  87-12347  Filed  5-29-87;  8:45  am] 

BILLING  COOC  4310  IW  M 


National  Park  Service 

Appalachian  National  Scenic  Trail 
Advisory  Council;  Meeting 

Notice  IS  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  that  a  meeting  of  the  Appalachian 
National  Scenic  Trail  Advisory  Council 
will  be  held  in  Harpers  Ferry,  West 
Virginia,  on  |une  26,  from  8:30  a.m.  to 
4:00  p.m.  The  agenda  of  the  meeting  will 
include  a  review  of  current  Appalachian 
Trail  protection  and  management  issues. 

The  meeting  will  be  open  to  the 
public,  although  space  will  be  limited. 
Persons  will  be  accommodated  on  a 
first-come,  first-served  basis.  Any 
person  may  file  with  the  Council  a 
written  statement  concerning  the 
matters  to  be  discussed. 

Persons  wishing  further  information 
concerning  this  meeting  or  who  wish  to 
submit  written  statements  may  contact 
David  A.  Richie.  Project  Manager, 
Appalachian  Trail  Project  Office, 
Harpers  Ferry.  West  Virginia  25425,  at 
Area  Code  (304)  535-2346. 

Minutes  of  the  meeting  will  be 
available  for  public  inspection  four 
weeks  after  the  meeting  at  the  above 
address.  Copies  of  the  minutes  will  also 
be  available  from  Room  3120,  Interior 
Building,  18th  and  C  Streets.  NW.. 
Washington.  DC  20240,  and  at  the 
headquarters  of  the  Appalachian  Trial 
Conference,  Washington  Street,  (larpers 
Ferry,  West  Virginia  25425. 

Dated:  May  20, 1987. 
David  A.  Richie, 
Protect  Manager. 
|FR  Doc.  87-12302  Filed  5-29-87  8:45  am) 

BILLING  COOC   4310- 7(m 

INTERSTATE  COMMERCE 
COMMISSION 

I  Docket  No  AB-55  (Sut>-No.  203X)) 

CSX  Transportation,  Inc  — 
Exemption — Abandonment  at 
McKenzie,  TN;  Exemption 

Applicant  has  filed  a  notice  of 
exemption  under  40  CFR  1152  Subpart 
F — Exempt  Abandonments  to  abandon 


its  0.74-mile  line  of  railroad  between 
milepost  LF  262.60  and  milepost  LF 
263.34,  at  or  near  McKenzie,  TN.  The 
Railway  Labor  Executives'  Association 
seeks  imposition  of  labor  protective 
conditions. 

Applicant  has  certified;  (1)  That  no 
local  traffic  has  moved  over  the  line  for 
at  least  2  years  and  that  overhead  traffic 
is  not  moved  over  the  line  or  may  be 
rerouted,  and  (2)  that  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  line  (or  by  a  State  or  local 
governmental  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Commission  or  any  U.S.  District  Court, 
or  has  been  decided  in  favor  of  the 
complainant  within  the  2-year  period. 
The  appropriate  State  agency  has  been 
notified  in  writing  at  least  10  days  prior 
to  the  filing  of  this  notice. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  shall  be  protected 
pursuant  to  Oregon  Short  Line  R.  Co. — 
Abandonment — Goshen.  360  l.C.C.  91 
(1979). 

The  exemption  will  be  effective  on 
July  1, 1987,  (unless  stayed  pending 
reconsideration).  Petitions  to  stay  must 
be  filed  by  June  11, 1987,  and  petitions 
for  reconsideration,  including 
environmental,  energy,  and  public  use 
concerns,  must  be  filed  by  June  22, 1987: 
Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commission,  Washington.  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  Peter  J. 
Shudtz,  100  North  Charles  Street, 
Baltimore,  MD  21201. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ab  initio. 

A  notice  to  the  parties  will  be  issued  if 
use  of  the  exemption  is  conditioned 
upon  environmental  or  public  use 
conditions 

Decided:  May  19, 1987. 

By  the  Commission.  )ane  F.  Mackall. 
Director.  Office  of  Proceedings. 
Noreta  R.  McGea. 
Secretary. 
|FR  Doc  87-12352  Filed  5-29-87;  8:45  am) 

•UXtMO  COOC  r03»-<)1-M 

(Docket  No  AB-S5  (Sub  No.  204X)) 

CSX  Transportation,  Inc  ;  Exemption 
and  Discontinuance  of  Service  in 
Bartow,  Polk  County,  FL 

Applicant  has  filed  a  notice  of 
exemption  under  49  CFR  Part  1152. 
Subpart  F — Exemption  Abandonments 
to  abandon  its  0.26-mile  line  of  railroad 


between  milepost  SV  851.40.  V.S. 
1494-1-41,  and  milepost  SV  851.14.  V.S. 
1480  -I-  62,  near  Bartow,  FL.  The  Railway 
Labor  Executives'  Association  seeks 
imposition  of  labor  protective 
conditions. 

Applicant  has  certified  that:  (1)  No 
local  traffic  has  moved  over  the  line  for 
at  least  2  years  and  that  the  line  does 
not  handle  overhead  traffic;  and  (2)  no 
formal  complaint  filed  by  a  user  of  rail 
service  on  the  line  (or  by  a  State  or  local 
governmental  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Commission  or  any  US  District  Court  or 
has  been  decided  in  favor  of  the 
complainant  within  the  2-year  period. 
The  appropriate  State  agency  has  been 
notified  in  writing  at  least  10  days  prior 
to  the  filing  of  this  notice. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  shall  be  protected 
pursuant  to  Oregon  Short  Line  R.  Co. — 
Abandonment — Goshen.  360  l.C.C.  91 
(1979). 

The  exemption  will  be  effective  July  1. 
1987  (unless  stayed  pending 
reconsideration).  Petitions  to  stay  must 
be  filed  by  June  11, 1987,  and  petitions 
for  reconsideration,  including 
environmental,  energy,  and  public  use 
concerns,  must  be  filed  by  June  22, 1987 
with:  Office  of  the  Secretary.  Case 
Control  Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative;  Peter  J. 
Shudtz,  100  North  Charies  Street. 
Baltimore,  MD  21201. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ab  initio. 

A  notice  to  the  parties  will  be  issued  if 
use  of  the  exemption  is  conditioned 
upon  environmental  or  public  use 
conditions. 

Decided:  May  26. 1987.  \ 

By  the  Commission,  jane  F.  Mackall. 

Director.  Office  of  Proceedings. 

Noreta  R.  McG«e. 

Secretary. 

|FR  Doc  87-12450  Filed  5-29-87:  8:45  am) 
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DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Importers  of  Controlled  Substances; 
Notice  of  Registration;  Pentck  Corp. 

By  Notice  dated  March  26.  1987.  and 
published  in  the  Federal  Register  on 
April  3,  1987;  (52  FR  10825),  Penick 
Corporation,  158  Mount  Olivet  Avenue. 


Newark,  New  Jerspy  07114.  made 
application  to  the  Drug  Enforrement 
Administration  to  be  registered  as  an 
importer  of  the  basic  classes  of 
controlled  substances  listed  below; 


Drag: 

Raw  opium  (9600) 

Opium  plant  form  (9650).._ 

Concentrate    of    poppy    straw 
(9670) _ 


II 

n 


No  comments  or  objections  have  been 
received.  Therefore,  pursuant  to  section 
1008  (a)  of  the  Controlled  Substances 
Import  and  Export  Act  and  in 
accordance  with  Title  21.  Code  of 
Federal  Regulations.  §  1311.42,  the 
above  firm  is  granted  registration  as  an 
importer  of  the  basic  classes  of 
controlled  substances  listed  above. 

Dated:  May  22.  1987. 
Gene  R.  Haislip, 

Deputy  Assistant  Administrator.  Office  of    ' 

Diversion  Control.  Drug  Enforcement 

A  dministration. 

|FR  Doc  87-1237P  Filed  5-29-87:  8:45  amj 
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Importers  of  ControHed  Substances; 
Registration;  Stepan  Cfiemical  Co. 

By  Notice  ddtfd  Marc  h  3(1   !««".  and 
published  in  the  Federal  Register  on 
April  6, 1987;  (52  FR  10957).  Stepan 
Chemical  Company.  Natural  Products 
Department,  100  West  Hunter  Avenue, 
Maywood,  New  Jersey  07607,  made 
application  to  the  Drug  Enforcement 
Administration  to  be  registered  as  an 
importer  of  coca  leaves  (9040),  a  basic 
class  of  controlled  substance  listed  in 
Schedule  II. 

No  comments  or  objections  have  been 
received.  Therefore,  pursuant  to  section 
1008(a)  of  the  Controlled  Substances 
Import  and  Export  Act  and  in 
accordance  with  Title  21.  Code  of 
Federal  Regulations,  i  1311.42,  the  above 
firm  is  granted  registration  as  an 
importer  of  the  basic  class  of  controlled 
substance  listed  above. 

Dated:  May  22.  1987. 
Gene  R.  Haislip. 

Deputy  Assistant  .administrator.  Office  of 

Diversion  Control.  Drug  Enforcement 

.Administration. 

|FR  Doc  87-12414  Filed  5-29-87;  6:45  am] 
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DEPARTMEKT  OF  LABOR 

Tbe  Labor  Advisory  Coritmittee  for 
Trade  »4«90ttations  and  Trade  PoNcy; 
Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Cominittee  Act  [Pub. 
L.  92-463  as  amended),  notice  is  hereby 
given  of  a  meeting  of  the  Labor  Advisory 
Committee  for  Trade  Negotiations  and 
Trade  Policy. 
Date,  time  and  place:  June  30, 1987,  2:00- 

5:00  p.m.,  Rm.  S4215  A.  B  8<  C  Frances 

Perkins.  Department  of  Labor 

Building.  200  Constitution  Avenue. 

NW.,  Washingtoa  DC  20210 
Purpose:  To  discuss  trade  negotiations 

and  trade  policy  of  the  United  States. 

This  meeting  will  be  closed  under  tbe 
authority  of  section  10(d}  of  the  Federal 
Advisory  Committee  Act.  The 
Committee  will  hear  and  discuss 
sensitive  and  confidential  matters 
concerning  U.S.  trade  negotiations  and 
trade  policy. 

For  further  information,  contact: 
Fernand  Lavallee.  Executive  Secretary. 
Labor  Advisory  Committee,  Phone:  (202) 
523-6565. 

Signed  at  Wa.shington,  DC  this  27th  day  of 
May  1987. 
Christopher  Hankin. 

Associate  Deputy  Under  Secretary  for  Trade. 

International  Affairs. 

[FR  Doc  87-12373  Filed  5-29-87:  8:45  am] 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (87-48)] 

NASA  Advisory  Council  (NAC).  Space 
Applications  Advisory  Committee 
(SAAC);  Meeting 

AGENCY:  Natioiial  Aeronautics  and 
Space  Administration. 
action:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Pub. 
L.  92-463.  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NASA  Advisory  Council,  Space 
Applications  Advisory  Committee, 
Informal  Advisory  Subcommittee  on 
Remote  Sensing. 

DATE  AND  TIME:  June  1&  1987.  9  a.m.-4 
p.m.   lune  17,  1987,  8:30  a.m.-12  p.m. 
ADDRESS:  National  Clarion  HoteL 
Arlington  Room.  300  Army/Navy  Drive, 
Arlington.  VA  22202. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Ray  J.  Arnold,  Code  EE,  National 


Aeronautics  and  Space  Administration. 
Washington,  DC  20546  (202/453-1707). 
SUPPtfMEMTARY  iNFORMATIOtr.  The 
Informal  Advi8or>'  Subcommittee  on 
Remote  Sensing  wiii  meet  to  review  the 
status  of  the  LA.NDSAT  and 
Commercialization  programs  They  will 
also  review  draft  recommendations.  Tbe 
Subcommittee  is  chaired  by  Dr.  James 
Taranik  and  is  composed  of  12 
members.  The  meeting  will  be  open  to 
the  public  up  to  the  seating  capaafy  of 
the  room  (approximately  35  including 
the  subcommittee  members).  It  is 
imperative  that  the  meeting  be  held  on 
these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 
participants. 
Type  of  Meeting:  Open. 

Agenda: 

June  16.  1987 

9  a.m.  Review  status  of  LANDSAT 
Program. 

1  p.m.  Review  Application/ 
Commercialization  Program. 

4  p.m.  Adjourn. 
June  17, 1987 

8:30  a.m.  Review  draft 
recommendations. 

12  p.m.  Adjourn. 
Richard  L.  DanieiB, 

Advisory  Committee  Managemer !  Officer, 
Notional  Aeronautics  and  Space 
Administration. 
May  26,  1987. 
|FR  Doc.  87-12358  Filed  5-29-87:  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

Norttieast  Nuclear  Energy  Co.,  et  al.; 
Millstone  Nuclear  Power  Station.  Unit 
No.  2;  Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commissioni  is 
considering  issuance  of  changes  to  the 
Millstone  Unit  2  Technical 
Specifications  (TS).  to  allow  storage  of 
consolidated  spent  fuel,  to  Northeast 
Nuclear  Energy  Company,  et  al.  (the 
licensee),  for  the  Millstone  Nuclear 
Power  Station.  Unit  Nc.  2,  located  in 
New  London  County.  Connecticut. 
Environmental  Assessment 

Identification  of  Proposed  Action:  The 
proposed  changes  to  the  Millstone  Unit 
2  TS  would  allow  the  storage  of 
consolidated  fuel  in  the  existing  spent 
fuel  storage  racks  at  Millstone  Unit  2. 
The  consolidated  fuel  would  be 
produced  by  removing  the  fuel  pins  from 
the  fuel  assemblies  and  placing  these 
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pins  in  a  special  canister  which  in  turn 
would  be  placed  in  a  spent  fuel  rack 
storage  location.  The  fuel  rods  from 
approximately  two  fuel  assemblies 
would  nt  into  a  single  canister. 

At  the  present  time,  the  Millstone  Unit 
2  TS  limits  the  total  number  of  storage 
locations  to  1112.  The  actual  capacity  of 
the  spent  fuel  storage  racks  is  1346 
storage  locations.  The  difference 
between  the  present  authorized  limit 
and  the  actual  capacity  results  from  the 
existence  of  blocking  devices  which 
prevent  the  use  of  certain  storage 
locations.  The  proposed  storage  of 
consolidated  fuel  would  eventually 
result  in  the  removal  of  these;blocking 
devices  and  thus  the  licensee  is  also 
requesting  an  increase  in  the  authorized 
number  of  storage  locations  from  1112  to 
1346.  From  a  practical  standpoint, 
however,  only  1277  locations  can  be 
used  due  to  the  need  to  achieve  a  five 
year  decay  time  prior  to  consolidation  of 
spent  fuel. 

The  NRC  is  currently  investigating 
Generic  Issue  82,  "Beyond  Design  Basis 
Accidents  in  Spent  Fuel  Pools."  which 
addresses  the  issues  of  Zircaloy 
cladding  fires  and  the  propagation  of  a 
fire  to  older  stored  spent  fuel 
assemblies,  given  the  complete  loss  of 
water  from  the  spent  fuel  pool.  A 
preliminary  evaluation  of  the  likelihood 
of  draining  the  pool  and  the 
consequences  of  a  fire  has  also  been 
performed.  A  draft  report  by 
Brookhaven  National  Laboratory  (BNL). 
dated  [anuary  1987,  has  been  critically 
reviewed  by  the  NRC  staff. 

BNL  has  concluded  that  for  PWR 
storage  rack  designs  currently  in  use. 
referred  to  as  "high  density"  racks,  self- 
sustaining  oxidation  of  the  Zircaloy 
cladding,  or  a  cladding  fire,  is  likely  to 
occur  for  fuel  with  decay  times  as  long 
as  two  years.  Propagation  of  the  fire  to 
older  spent  fuel  assemblies  with  decay 
times  up  to  three  years  was  found  to  be 
likely.  The  initiation  and  propagation  of 
a  fire  are  dependent  on  the  storage 
geometry,  the  rack  geometry  and  the 
fuel  assembly  burnup  characteristics:  all 
very  plant  specific  characteristics.  The 
currently  available  models  cannot 
account  for  relocation  or  degradation  of 
the  fuel  assemblies  or  rack  structures. 
An  upper  bound  assumption  of  full  fuel 
pool  involvement  in  the  fire  was 
therefore  addressed.  A  preliminary 
evaluation  to  assess  the  likelihood  of  the 
complete  draining  of  a  spent  fuel  pool 
was  performed  with  emphasis  on 
identifying  events  which  were  either  of 
higher  or  estimated  frequency  of 
occurrence  or  not  considered  in  previous 
safety  studies,  namely  WASH-1400. 
Beyond  design  basis  seismic  events. 


shippmg  cask  drop  as  a  result  of  human 
error  and  pneumatic  seal  failures  were 
considered.  Other  events  such  as  loss  of 
makeup  or  cooling,  aircraft  impact  and 
high  energy  missiles  were  found  to  be 
similar  in  estimated  occurrence  to 
previous  studies.  Since  no  seismic 
related  data,  pool  fragility,  could  be 
located  and  resources  did  not  provide 
for  obtaining  these  data  an  estimate  of 
the  fuel  pool  fragility  was  made  based 
on  other  structures  which  BNL 
considered  to  be  representative  of  spent 
fuel  pools. 

The  estimated  likelihood  of  draining 
the  pool  as  a  result  of  structural  failure 
(beyond  the  available  makeup)  of  the 
pool  was  found  to  be  on  the  order  of 
2x10'  *  per  year  for  seismic  events  and 
about  3x10" '  per  year  for  a  cask  drop 
resulting  from  human  error,  although 
cask  drop  failure  is  not  a  concern  at  the 
present  lime.  BNL  noted  that  there  is  a 
large  uncertainty  associated  with  the 
structural  failure  of  the  pool  and 
recommended  that  structural  analyses 
be  performed  to  assess  the  uncertainties 
in  the  estimates.  An  integration  of  the 
consequences  of  a  cladding  fire  with  the 
estimated  likelihood  of  draining  the 
spefit  fuel  pool  indicates  that  the  risk,  in 
person-rem.  is  not  significantly 
infiuenced  by  the  amout  of  fuel  assumed 
to  be  involved  in  the  release.  It  was 
noted  that  the  calculated  interdiction 
area.  land  contamination  by  long-lived 
fission  products  such  as  cesium,  was 
significantly  greater  for  full  pool 
involvement. 

The  uncertainties  in  the  estimated 
event  frequencies  and  the  estimated 
releases  of  fission  products  from  the 
spent  fuel  to  the  environment  are  still 
being  assessed  by  the  staff. 

The  amendment  under  consideration 
would  allow  a  demonstration  of  the 
consolidation  process  via  the 
consolidation  of  the  ten  fuel  assemblies, 
each  with  at  least  five  year's  decay  time, 
currently  stored  in  the  spent  fuel  pool. 
The  resulting  five  consolidated  storage 
canisters  would  be  stored  in  the  spent 
fuel  racks.  Thus,  the  fuel  rod 
consolidation  amendment  proposed  by 
the  licensee  would  increase  the 
potential  fuel  pool  inventory  by  five 
assemblies,  compared  to  the  1112  fuel 
assemblies  currently  stored  in  the  spent 
fuel  pool.  Further,  the  consolidated  fuel 
contains  fuel  that  has  decayed  at  least 
five  years  since  reactor  operation 
compared  to  the  remainder  of  the  fuel  in 
the  spent  fuel  pool  which  has  decayed  at 
least  six  months  since  reactor  operation. 
Since  Generic  Issue  82  is  of  most 
concern  for  fu^l  immediately  discharged 
from  the  reactor,  with  minimal  decay 
time,  the  adverse  effects  due  to  potential 


zircaloy  fires  are  low.  The  change  in  risk 
for  the  demonstration  of  consolidation  is 
therefore  estimated  to  be  insignificant. 
The  fission  product  inventory  and  the 
likelihood  of  draining  the  water  from  the 
spent  fuel  storage  pool,  thus,  are  not 
significantly  impacted  by  this 
amendment. 

The  Need  for  the  Proposed  Action: 
Tl.e  proposed  license  amendment  is 
necessary  to  improve  the  spent  fuel 
storage  situation  at  Millstone  Unit  2.  At 
the  present  time,  the  ability  to  off-load  a 
reactor  core  into  spent  fuel  pool  storage 
will  be  lost  after  1994,  and  spent  fuel 
pool  storage  will  be  full  in  1998.  The 
proposed  spent  fuel  consolidation 
storage  capability  will  allow  a  delay 
until  2009  at  which  time  the  spent  fuel 
pool  storage  will  be  full. 

Environmental  Impacts  of  the 
Proposed  Action:  The  NRC  staff  has 
evaluated  the  radiological  (off-site  and 
on-site)  and  nonradiological  impacts  of 
the  proposed  license  amendment. 

Offsite  Radiological  Impact  Assessment 

The  plant  contains  radioactive  waste 
treatment  systems  designed  to  collect 
and  process  gaseous,  liquid,  and  solid 
waste  that  might  contain  radioactive 
material.  The  radioactive  waste 
treatment  systems  are  evaluated  in  the 
Final  Environmental  Statement  (FES) 
dated  June  1973.  There  will  be  no  change 
in  the  waste  treatment  systems 
described  in  section  3.4.2  of  the  FES  as  a 
result  of  the  expansion  of  the  spent  fuel 
storage  capacity  by  the  storage  of 
consolidated  fuel  in  the  spent  fuel 
storage  pool. 

Radioactive  Material  Released  to  the 
Atmosphere 

With  respect  to  releases  of  gaseous 
materials  to  the  atmosphere,  the  only 
radioactive  gas  of  significance  which 
could  be  attributable  to  storing 
additional  spent  fuel  assemblies  for  a 
longer  period  of  time  would  be  the  noble 
gas  radionuclide  Krypton-85  (Kr-85). 
Experience  has  demonstrated  that  after 
spent  fuel  has  decayed  4  to  6  months, 
there  is  no  longer  a  significnt  release  of 
fission  products,  including  Kr-85,  from 
stored  spent  fuel  containing  cladding 
defects.  To  determine  the  average 
annual  release  of  Kr-85,  the  staff 
conservatively  assumes  that  all  the  Kr- 
85  available  from  any  defective  fuel 
discharged  to  the  (spent  fuel  pool)  SFP 
will  be  released  to  the  next  refueling. 
Enlarging  the  storage  capacity  of  an  SFP 
has  no  effect  on  the  calculated  average 
annual  quantities  of  Kr-85  released  to 
the  atmosphere  each  year.  There  may  be 
some  small  change  in  the  calculated 
amounts  of  Kr-85  due  to  a  change  in  the 


fuel  burnup;  however,  this  is  expected  to 
be  a  small  fraction  of  the  total 
calculated  annual  quantities  released.  In 
addition,  the  staff  notes  that  Iodinc-131 
releases  from  spent  fuel  assemblies  to 
the  SFP  water  will  not  be  significantly 
increased  due  to  the  expansion  of  the 
fuel  storage  capacity  since  the  lodine- 
131  inventory  in  the  fuel  will  decay  to 
negligible  levels  between  refuelings. 

Most  of  the  tritium  in  the  SFP  water 
results  from  activation  of  boron  and 
lithium  in  the  primary  coolant.  This 
phenomenon  will  not  be  affected  by  the 
proposed  increased  SFP  storage 
capability.  A  relatively  small  amount  of 
tritium  is  also  contributed  during  reactor 
operation  by  fissioning  of  reactor  fuel 
and  subsequent  diffusion  of  tritium 
through  the  fuel  and  the  fuel  cladding. 
Tritium  release  from  the  fuel  essentially 
occurs  while  the  fuel  is  hot,  that  is, 
during  operations  and.  to  a  limited 
extent,  shortly  after  shutdown.  Thus, 
expanding  the  SFP  capacity  will  not 
significantly  increase  the  tritium  activity 
in  the  SFP. 

The  storage  of  consolidated  spent  fuel 
is  expected  to  increase  the  bulk  SFP 
water  temperature  during  normal 
refuelings  from  122T  to  131°F. 
Therefore,  it  is  expected  that  there  will 
be  an  approximately  28%  increase  in  the 
annual  release  of  tritium  and  a  very 
slight  increase  in  iodine  release  from  the 
SFT'  as  a  result  of  increased  evaporation 
at  the  higher  temperature.  Most  airborne 
releases  of  tritium  and  iodine  result  from 
evaporation  of  reactor  coolant,  which 
contains  tritium  and  iodine  in  higher 
concentrations  than  the  SFP.  Therefore, 
even  with  the  higher  evaporation  rate 
from  the  SFP.  the  increase  in  tritium  and 
iodine  released  from  the  plant  would  be 
negligible  compared  to  the  amount 
normally  released  from  the  plant  and 
that  which  was  previously  evaluated  in 
the  FES.  The  station  Radiological 
Effluent  Technical  Specifications,  which 
are  not  being  changed  by  this  action, 
limit  the  total  releases  of  gaseous 
activity. 

Radioactive  Material  Release  to 
Receiving  Waters 

There  will  not  be  a  significant 
increase  in  the  liquid  release  of  radio- 
nuclides from  the  plant  as  a  result  of  the 
proposed  modifications.  Since  the  SFP 
cooling  and  cleanup  systems  operate  as 
a  closed  system,  only  water  originating 
from  cleanup  of  the  SFP  floor  and  resin 
sluice  water  need  be  considered  as 
potential  sources  of  radioactivity.  It  is 
expected  that  neither  the  fiow  rate  nor 
the  radionuclide  concentration  of  the 
Hoor  cleanuf)  water  will  change  as  a 
result  of  these  modifications.  The  SFP 
demineralizer  resin  removes  soluble 


radioactive  materials  from  the  SFP 
wafer.  These  resins  are  periodically 
sluiced  with  water  to  the  spent  resin 
storage  tank.  The  amount  of 
radioactivity  on  the  SFT  demineralizer 
resin  may  increase  slightly  due  to  the 
additional  spent  fuel  in  the  pool,  but  the 
soluble  radioactive  material  will  be 
retained  on  the  resins.  Radioactive 
material  that  might  be  transferred  from 
the  spent  resin  to  the  sluice  water  will 
be  effectively  removed  by  the  liquid 
radwaste  system.  After  processing  in  the 
liquid  radwaste  system,  the  amount  of 
radioactivity  released  to  the 
environment  as  a  result  of  the  proposed 
modification  would  be  negligible. 

Solid  Radioactive  Wastes 

The  concentration  of  radionuclides  in 
the  pool  water  is  controlled  by  the  SFP 
cleanup  system  and  by  decay  of  short- 
lived isotopes.  The  activity  is  highest 
during  operations  when  reactor  coolant 
water  is  introduced  into  the  pool,  and 
decreases  as  the  pool  water  is  processed 
through  the  SFP  cleanup  system.  The 
increase  of  radioactivity,  if  any.  due  to 
the  proposed  modification  will  be  minor 
because  of  the  capability  of  the  cleanup 
system  to  continuously  remove 
radioactivity  in  the  SFP  water  to  attain 
acceptable  levels.  There  will  not  be  a 
significant  increase  in  the  amount  of 
solid  waste  generated  from  the  SFP 
cleanup  system  due  to  the  proposed 
modification  (an  increase  of  less  then 
one  percent  in  total  waste  volume 
shipped  from  Millstone  Unit  2).  and  thus 
there  will  be  no  additional 
environmental  impact. 

Public  Radiation  Exposure 

Based  on  the  negligible  increases  in 
radioactive  effluents  and  waste 
described  above,  the  estimated  increase 
in  doses  due  to  the  exposure  of 
individuals  and  the  population  to 
radioactive  releases  associated  with  the 
storage  of  consolidated  fuel  in  the  SFP 
are  insignificant. 

Onsite  Radiological  Impact  Assessment/ 
Occupational  Exposure 

The  occupational  exposure  associated 
with  the  storage  of  consolidated  spent 
fuel  is  estimated  by  the  licensee  to  be 
less  than  1.0  person-rem  per  year  based 
on  the  licensee's  detailed  breakdown  of 
occupational  dose.  This  dose  is  less  than 
two  percent  of  the  average  occupational 
dose  of  500  person-rems  for  all  plant 
operations.  The  small  increase  in 
radiation  dose  should  not  affect  the 
licensee's  ability  to  maintain  individual 
occupational  doses  within  the  limits  of 
10  CFR  Part  20.  and  is  as  low  as 
reasonably  achievable.  Normal 
radiation  control  procedures  as'^ 


identified  in  the  guidelines  of  Regulatory 
Guide  8.8  should  preclude  any 
significant  occupational  radiation 
exposures.  Based  on  present  and 
projected  operations  in  the  spent  fuel 
pool  area,  the  staff  estimates  that  the 
proposed  storage  of  the  consolidated 
spent  fuel  should  add  only  a  small 
fraction  to  the  total  annual  occupational 
radiation  dose  at  this  facility.  Thus,  the 
staff  concludes  that  the  storage  of 
consolidated  spent  fuel  in  the  modified 
SFP  will  not  result  in  any  significant 
increase  in  doses  received  by  workers. 

Nonradiological  Impact  Assessment 

The  nonradiological  impacts 
associated  with  the  storage  of 
consolidated  spent  fuel  are  mostly 
associated  with  the  increase  in  spent 
fuel  pool  temperature  from  120'  F  to  13T 
F.  The  spent  fuel  pool  cooling  system 
rejects  heat  to  the  reactor  building 
closed  cooling  water  (RBCCW)  system. 
The  RBCCW  system,  in  turn,  is  cooled 
by  service  water  (seawater).  Should  the 
total  increase  in  spent  fuel  pool 
temperature  be  completely  discharged  to 
the  environment  via  the  service  water 
system,  a  total  of  1.2x10  *  BTU/hr  would 
be  rejected  to  the  seawater.  This 
compares  to  a  total  of  6.7x10  *  BTU/hr 
which  is  the  total  Millstone  Unit  2 
seawater  heat  rejection.  Thus,  there  will 
be  a  small  increase  in  the  temperature  of 
the  seawater  discharged  to  the 
environment. 

Conclusion 

Based  on  its  review  of  the  proposed 
storage  of  consolidated  spent  fuel 
assemblies  at  Millstone  Unit  2,  the  staff 
concludes  that: 

1.  The  estimated  additional  radiation 
doses  to  the  general  public  are 
insignificant. 

2.  The  licensee  has  taken  appropriate 
steps  to  ensure  that  occupational  doses 
will  be  maintained  as  low  as  reasonably 
achievable  and  within  the  limits  of  10 
CFR  Part  20. 

Therefore,  the  staff  concludes  that 
there  will  be  a  negligible  additional 
environmental  radiological  impact 
attributable  to  the  storage  of 
consolidated  spent  fuel  at  Millstone  Unit 
2.  In  addition,  there  will  be  negligible 
nonradiological  environmental  impact 
due  to  the  small  additional  heat  rejected 
to  the  environment  as  a  result  of  the 
increase  in  the  spent  fuel  pool 
temperature. 

Alternative  Use  of  Resources:  This 
action  involves  no  use  of  resources  not 
previously  considered  in  the  Final 
Environmental  Statements  for  the 
Millstone  Nuclear  Power  Station,  Unit 
No.  2. 
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Agencies  and  Persons  Consulted:  TTie 
NRC  staff  reviewed  the  licensee's 
request  and  did  not  consult  other 
agencies  or  persona.  ^ 

Finding  of  No  Significant  Impact 

The  CommissKMi  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  amendment. 

Based  upon  the  fi)rex<'iiij{ 
envirfinmerital  assessment,  we  conclude 
that  the  proposed  action  will  not  have 
signincant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  application  for  license 
amendment  dated  May  21.  1986  which  is 
available  for  public  insp«>ction  at  the 
Commission's  Public  Document  Room. 
1717  H  Street,  NW..  Washington,  DC 
and  at  the  Waterford  Public  Library,  49 
Ki)pe  Kerry  Kuad.  Waterford, 
Connecticut  ObMS. 

Dated  at  Rethesda.  Maryland  this  27th  day 
of  May.  19K7. 

Fur  the  Nuclear  Regulatory  Cotnnuasion. 
|ohn  F  Stolz. 

Director.  Pruiect  Directorate  f-4.  Division  of 
Reactor  Protects  l/ll. 
jFR  Doc  87-13427  Piled  5-29-87:  8:45  am] 

BtLUNO  COM  7fM-«1-M 


Advtcory  Coownlttee  on  R»actor 
Safeguards  Subconvnlttaa  on 
Advanced  Reactor  Dvsigna;  Meeting 

The  ACRS  Subcommittee  on 
Advanced  Reactor  Designs  will  hold  a 
meeting  on  June  17, 1987.  Room  1046, 
1717  H  Street.  NW..  Washington.  DC. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Wednesday.  June  17.  1987—S:30AM. 
Until  the  Conclusion  of  Business 

The  SulK:ommiftee  will  discuss  and 
review  the  three  DOE-sponsored 
advanced  reactor  designs  (one  HTGR 
and  two  L.VlRs). 

Oral  8t,^tement8  may  be  presented  by 
members  of  the  public  with  the 
concurrence  ot  the  Subcommittee 
Chairman;  wnlten  statements  will  be 
accepted  and  made  available  to  the 
(iommittee.  Recordings  will  be  permitted 
onlv  during  those  portions  of  the 
meetm)^  when  a  transcript  is  being  kept, 
and  questions  mHv  be  asked  only  by 
members  of  the  Siib<:ommitte€,  its 
consultants,  and  Staff  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  member  named  below  as 
far  in  advance  as  is  practicable  so  that 
appropriate  arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 


any  of  its  consuhanis  who  may  be 
present,  may  exchange  preliminary 
views  re^ardmK  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Sut><;()nimitlee  will  then  hear 
presentations  by  and  h<ild  discussions 
with  representatives  of  the  .NRC  Staff, 
its  consultants,  and  other  interested 
persons  regarding  Ihrs  review 

Further  informfttion  regardinx  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  a  prepnui  telephone  call  to 
the  cognizant  ACRS  staff  member.  Mr. 
Medhat  ElZeftawy  (telfiphone  202/634- 
3287)  between  8:15  A.M.  arid  5:00  P.M. 
Persona  planning  to  attend ^his  meeting 
are  urged  to  contact  the  above  named 
individual  one  or  two  days  before  the 
scheduled  meeting  to  be  advised  on  any 
changes  in  schedule,  etc.,  which  may 
have  occurred. 

Dated:  May  2fl.  1987. 
Mortos  W   Libarkin. 
Assittant  Executive  Director  for  Profect 
Review 

|KR  Doc.  87  i:429  Rled  5-29-87;  8:45  am) 
aiLuao  COOK  twm-t^-u 

Advisory  Committee  on  Reactor 
Safeguards,  Subcommittee  on  Thermal 
Hydraulic  Pt>enomena;  Meeting 

The  ACRS  Subcommittee  on  Thermal 
Hydraulic  Phenomena  will  hold  a 
meeting  on  June  IH.  lsW7.  Room  1046. 
1717  H  Street.  NW..  Washington.  DC. 

The  entire  meeting  will  be  open  to 
public  attendance 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Thursday.  June  18,  1987— &30  A.M.  Until 
the  Conclusion  of  Business 

The  Subcommittee  will  review:  MIST 
Program  Status  including  results  of 
MIST  Phase  III  tests.  1ST  Scaling 
Coordination,  and  plans  for  a  follow-on 
test  Program. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman:  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Recordings  will  be  p>ermitted 
only  dunng  those  portions  of  the 
meeting  when  «  transrnpt  is  being  kept, 
and  questions  may  be  asked  only  by 
members  of  the  Subcommittee,  its 
consultants,  and  Staff.  Persons  desinng 
to  make  oral  statements  should  notify 
the  ACRS  staff  member  named  below  as 
far  in  advance  as  is  practicable  so  that 
appropriate  arrangements  can  be  made 


Ehinng  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with, 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  Staff, 
its  consultants,  and  other  interested 
persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  a  prepaid  telephone  call  to 
the  cognizant  ACRS  staff  member,  Mr. 
Paul  Boehnert  (telephone  202/634-3267) 
between  8:15  AM  and  5:00  P.M.  Persons 
planning  to  attend  this  meeting  are 
urged  to  contact  the  above  named 
individual  one  or  two  days  before  the 
scheduled  meeting  to  be  advised  of  any 
changes  in  schedule,  etc.,  which  may 
have  occurred. 

Dated  May  26.  1987. 
Morton  W  LibarVin. 
Asarstant  Executive  Director  for  Project 
Review. 

(FR  Doc.  87-12430  Filed  5-29-87;  845  am  J 
wmjuma  coot  Tsao-ot-a 


IDockvt  Noa.  50-315  and  50-316) 

Indiana  and  MlcMgan  Electric  Co.  ar>d 
Donald  C.  Cook  Nuclear  Ptant  Units  1 
and  2;  Exemption 

I. 

The  Indiana  and  Michigan  Electric 
Company  (IMEC.  the  licensee)  is  the 
holder  of  Facility  Operating  License 
Nos  Dl'R-58  and  DPR-74.  which 
authorize  operation  of  Donald  C.  Cook 
Nuclear  Plant.  Unit  Noa  1  and  2  (the 
facilities),  at  a  steady-state  power  level 
not  to  exceed  3250  and  3411  megawatts 
thermal,  respectively.  The  facilities  are 
pressurized  water  reactors  (PWR) 
located  in  Bemen  County,  Michigan. 
These  licenses  provide,  among  other 
things,  that  the  facilities  are  subject  to 
all  rules,  regulations,  and  Orders  of  the 
Commission  now  or  hereafter  in  effect. 

II. 

On  November  19.  1980.  the 
Commission  published  a  revised  5  50.48 
and  a  new  Appendix  R  to  10  CFR  Part  50 
regarding  fire  protection  features  of 
nuclear  power  plants  Th^  revised 
§  50  48  and  Appendix  R  became 
effective  on  February  17.  1981.  Section 
III  of  Appendix  R  contains  15 


subsections  lettered  A  through  O,  each 
of  which  specifies  requirements  for  a 
particular  aspect  of  the  fire  protection 
features  at  a  nuclear  power  plant. 

One  of  the  subsections.  111,),  is  the 
subject  of  the  licensee's  exemption 
request.  Section  III. J,  requires  that 
emergency  lighting  units  with  at  least  an 
8-hour  battery  power  supply  shall  be 
provided  in  all  areas  needed  for 
operation  of  safe  shutdown  equipment 
and  in  access  and  egrees  routes  thereto. 

III. 

By  letter  dated  March  6, 1987,  the 
licensee  submitted  a  request  for 
exemption  from  the  technical 
requirements  of  section  III.)  of  Appendix 
R  to  10  CFR  Part  50.  For  safe  shutdown 
of  the  facilities  in  the  event  of  a  fire,  it 
may  become  necessary  for  plant 
personnel  to  control  steam  generator 
power-operated  relief  valves.  In  the 
shutdown  procedures,  the  back-up 
manual  operation  of  these  valves  must 
be  accomplished  from  nitrogen  regulator 
valves  located  in  the  outdoor  yard  area. 
This  area  does  not  have  emergency 
power  with  at  least  an  8-hour  battery 
power  supply  but  is  in  an  area  with 
normal  and  plant  outdoor  lighting 
backed  up  by  a  500  kW  security  diesel 
generator.  In  the  event  of  a  station 
blackout  or  loss  of  lighting  in  the  yard 
area,  the  security  diesel  generator 
provides  the  lighting  for  security 
measures  and,  in  so  doing,  also  lights 
the  area  for  manual  operation  of  the 
nitrogen  regulator  valves. 

The  licensee's  request  is  for  an 
exemption  to  the  requirement  of  section 
III. J  of  Appendix  R  to  provide  lighting  in 
the  outdoor  area  powered  from  an  8- 
hour  battery  power  supply.  The 
underlying  purpose  of  the  rule  is  to 
provide  a  separate  lighting  system  not 
interrupted  by  fires  for  areas  needed  for 
operation  of  safe  shutdown  equipment 
and  in  access  and  egress  routes  to  the 
equipment.  The  licensees'  request  will 
provide  an  alternative  to  the  8-hour 
battery  power  supply. 

The  500  kW  security  diesel  generator 
is  controlled  by  circuitry  and  associated 
cables  located  outside  the  plant  area 
that  would  be  affected  by  a  fire  that 
would  require  activation  of  the  safe 
shutdown  fire  procedures.  The  diesel  is 
run-  and  load-tested  monthly  and 
receives  biannual  preventive 
maintenance.  In  the  event  of  a  plant  fire, 
the  normal  outdoor  lighting  also  on 
separate  circuits  should  not  be  affected. 
Should  a  station  blackout  occur  or  the 
normal  outdoor  lighting  fail  concurrent 
with  the  fire,  the  security  diesel 
generators  are  started  and  provide 
continued  emergency  security  measures, 
including  outdoor  lighting,  for  the  yard 


area.  Since  the  normal  and  emergency 
power  sources  are  located  outside  the 
plant,  the  installation  of  8-hour  battery 
powered  lighting  units  would  not 
significantly  improve  the  level  of 
protection  in  this  area. 

Based  on  the  above  evaluation,  the 
staff  concludes  that  the  installation  of 
an  8-hour  battery  powered  lighting 
system  in  the  yard  area  would  not 
significantly  improve  emergency  lighting 
and  that  the  emergency  security  diesel 
lighting  provides  an  acceptable 
alternative  for  the  purpose  of  the  rule. 

IV. 

Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
50.12(a),  that  (1)  the  exemption  as 
described  in  section  III  is  authorized  by 
law,  will  not  present  an  undue  risk  to 
the  public  health  and  safety,  and  is 
consistent  with  the  common  defense  and 
security;  and  (2)  special  circumstances 
are  present  for  the  exemption  in  that 
application  of  the  regulation  in  this 
particular  circumstance  is  not  necessary 
to  achieve  the  underlying  purposes  of 
Appendix  R  to  10  CFR  Part  50. 
Therefore,  the  Commission  grants  the 
exemption  from  the  requirements  of 
section  III.)  of  Appendix  R  to  10  CFR 
Part  50  to  the  extent  discussed  in  section 
III  above. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that  the 
granting  of  this  exemption  will  have  no 
significant  impact  on  the  environment 
(April  3, 1987,  52  FR  10833). 

This  Exemption  is  effective  upon 
issuance. 

Dated  at  Bethesda.  Maryland,  this  26th  day 
of  May,  1987. 

For  the  Nuclear  Regulatory  Commission. 
Gary  M.  Holaban, 

.Acting  Director.  Division  of  Reactor  Projects 
III.  IV.  V  &  Special  Projects.  Office  of  Nuclear 
Reactor  Regulation. 
[FR  Doc.  87-12426  Filed  5-29-87;  8:45  am) 

BILUNG  COOE  7S»(M)1-M 

[Docket  No.  50-483] 

Union  Electric  Co.;  Consideration  of 
Issuance  of  Amendment  to  Facility 
Operating  License  and  Opportunity  for 
Prior  Hearing 

The  United  States  Nuclear  Regulatory 
Commission  (The  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
30,  issued  to  Union  Electric  Company 
(the  licensee),  for  operation  of  the 
Callaway  Nuclear  Plant  located  in 
Callaway  County,  Missouri. 

The  amendment  would  revise  the 
provisions  in  the  Technical 


Specifications  relating  to  an  increase  in 
the  authorized  core  thermal  power  from 
3411  to  3565  MWt.  in  accordance  with 
the  licensee's  application  for 
amendment  dated  March  31, 1987  as 
supplemented  by  letter  dated  April  21. 
1987. 

Prior  to  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act),  and  the  Commission's 
regulations. 

By  July  1, 1987,  the  licensee  may  file  a 
request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Request  for  a 
hearing  and  petitions  for  leave  to 
intervene  shall  be  filed  in  accordance 
with  the  Commission's  "Rules  of 
Practice  for  Domestic  Licensing 
Proceedings"  in  10  CFR  Part  2.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  an  Atomic  Safety 
and  Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding:  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  a8pect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
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petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  shall  be  filed  with 
the  Secretary  of  the  Commission,  United 
States  Nuclear  Regulatory  Commission. 
Washington,  DC  20555,  Attention: 
Docketmg  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room.  1717  H  Street,  NW.. 
Washington.  DC  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
10  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  or 
representative  for  the  petitioner 
promptly  so  inform  the  Commission  by  a 
toll-free  telephone  call  to  Western 
Union  at  (800)  325-6000  (in  Missouri 
(800)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
identification  Number  3737  and  the 
following  message  addressed  to  David 
L  Wigginton:  petitioner's  name  and 
telephone  number  date  petition  was 
mailed;  plant  name:  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of 
General  Counsel-Bethesda.  U.S.  Nuclear 
Regulatory  Commission.  Washington. 
DC  20555.  and  to  Gerald  Chamoff.  Esq.. 
Shaw,  Pittman,  Potts  &  Trowbridge.  2300 
N  Street.  NW..  Washington,  DC  20037. 
attorney  for  the  licensee. 

Nontimely  findings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board 
designated  to  rule  on  the  petition  and/or 
request,  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 


CFR  2.714(a){l)(i)  through  (v)  and 
2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  March  31,  1987. 
(supplemented  by  letter  dated  April  21. 
1987).  which  IS  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room  1717  H  Street,  NW.. 
Washington.  DC  and  at  the  Callaway 
County  Public  Library,  710  Court  Street 
Fulton.  Missouri  and  the  John  M.  Olin 
Library.  Washington  University.  Skinker 
and  Lindell  Boulevards.  St.  Louis, 
Missouri. 

Dated  at  Bethesda.  Maryland,  thia  27th  day 
of  May  1987. 

For  the  Nuclear  Regulatory  Commission. 
Thomas  W.  Alexia*. 

Pm/ect  Moncger.  Project  Directorate  Ul-3. 

Division  of  Reactor  Projects. 

[FR  Doc  87-12425  Filed  5-29-87:  8:45  am] 
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IDoaict  Na  50-186.  Ucens*  No.  R-103.  EA 

86-1911 

University  of  Missouri;  Order  Imposing 
Civil  Monetary  Penalty 

I 

University  of  Missouri  (the  licensee)  is 
the  holder  of  Research  Reactor  License 
No.  R-103  (the  license)  issued  by  the 
Atomic  Elnergy  Commission  on  October 
11, 1966.  The  responsibilities  of  the 
Atomic  Energy  Commission  were 
assumed  by  the  Nuclear  Regulatory 
Commission  (NRC/Commission)  in  1974. 
The  license  authorizes  the  licensee  to 
operate  a  research  reactor  in  Columbia. 
Missouri  in  accordance  with  the 
conditions  specified  therein. 

11 

An  inspection  of  the  licensee's 
activities  was  conducted  from  August  28 
through  October  3, 1986  in  response  to 
an  overexposure  reported  to  the  NRC  by 
the  licensee  in  a  letter  dated  August  20, 
1986.  The  results  of  this  inspection 
indicated  that  the  licensee  had  not 
conducted  its  activities  in  full 
compliance  with  NRC  requirements.  A 
written  Notice  of  Violation  and 
Proposed  Imposition  of  Civil  Penalty 
was  served  upon  the  licensee  by  letter 
dated  January  15. 1967.  The  Notice 
stated  the  nature  of  the  violations,  the 
provisions  of  the  NRC's  requirements 
that  the  licensee  has  violated,  and  the 
amount  of  the  proposed  civil  penalty  for 
the  violations.  The  licensee  responded 
to  the  Notice  of  Violation  and  Proposed 
Imposition  of  Civil  Penalty  by  letters 
dated  February  13. 1967. 


m 

After  consideration  of  the  licensee's 
response  and  the  statements  of  fact. 
explanation,  and  argument  for 
mitigation  contained  therein,  the  Deputy 
Executive  Director  for  Regional 
Operations  has  determined,  as  set  forth 
in  the  Appendix  to  this  Order,  that  the 
violations  occurred  as  stated  and  that 
the  penalty  proposed  for  the  violations 
designated  in  the  Notice  of  Violation 
and  Proposed  Imposition  of  Civil 
Penalty  should  be  imposed. 

IV 

In  view  of  the  foregoing  and  pursuant 
to  section  234  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (Act),  42  U.S.C. 
2282.  and  10  CFR  2.205.  //  is  hereby 
ordered  that:  The  licensee  pay  a  civil 
penalty  in  the  amount  of  Four  Thousand 
Dollars  ($4.(XK))  within  30  days  of  the 
date  of  this  Oni«>r.  by  check,  draft,  or 
money  order,  payable  to  the  Treasurer 
of  the  United  Stales  and  mailed  to  the 
Director.  Office  of  Knforcement,  U  S. 
Nuclear  Regulatory  Commission.  ATTN: 
Document  Control  Desit.  Washington, 
DC  20555. 

The  licensee  may  request  a  hearing 
withm  30  days  of  the  date  of  this  Order. 
A  request  for  a  he.inns  should  be  clearly 
marked  as  a  "Kequesl  for  an 
Elnforceraent  Heanng  "  and  shall  be 
addressed  to  the  Director,  Office  of 
Enforcement.  U.S.  Nuclear  Regulatory 
Commission,  ATTN-  Document  Control 
Desk.  WashmKtnn,  IX:  20555.  with  a 
copy  to  the  Assistant  Onprai  Counsel 
for  Enforcement  at  (he  same  address, 
and  to  the  NRC  Regional  Administrator, 
Region  III,  799  Roosevelt  Road,  Glen 
Ellyn,  Illinois  60137. 

If  a  hearing  is  requested,  the 
Commission  will  issue  an  Order 
designating  the  time  and  place  of  the 
hearing.  If  the  licensee  fails  to  request  a 
hearing  within  30  days  of  the  date  of  this 
Order,  the  provisions  of  this  Order  shall 
be  effective  without  further  proceedings. 
If  payment  has  not  been  made  by  that 
time,  the  matter  may  be  referred  to  the 
Attorney  General  for  collection. 

In  the  event  the  licensee  requests  a 
hearing  as  provided  above,  the  issues  to 
be  considered  at  such  hearing  shall  be: 

(a)  Whether  the  licensee  was  in 
violation  of  the  Commission's 
requirements  as  set  forth  in  the  Notice 
of  Violation  and  Proposed  Imposition  of 
Civil  Penalty  referencod  in  section  II 
above,  and 

(b)  Whether,  on  the  basis  of  such 
violation,  this  Order  should  be 
sustained. 

Dated  at  Bt^thesda.  Mar>land  this  21st  day 
of  N4ay  1987. 


For  the  Nuclear  Regulatory  Commission 
lames  M.  Tayloi, 

Deputy  Executive  Director  for  Regional 

Operations. 

|FR  Doc  87-12428  Filed  5-29-87;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-24495;  File  No  MSE-87-7) 

Self-Regulatory  Organizations;  Filing 
and  Immediate  Effectiveness  of 
Proposed  Rule  Change  of  Midwest 
Stock  Exchange.  Inc.  relating  to  waiver 
of  transaction  tees  In  NASDAQ/NMS 
securities. 

Pursuant  to  section  19(b){l]  of  the 
Securities  Exchange  Act  of  1934,  15 
U.S.C.  78s{b)(l),  notice  is  hereby  given 
that  on  May  12, 1987.  the  Midwest  Stock 
Exchange,  Incorporated  filed  with  the 
Securities  and  Exchange  Commission 
the  proposed  rule  change  as  described 
in  Items  1,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Re^latory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Midwest  Slock  Exchange, 
Incorporated  (MSE)  has  determined  to 
waive  the  application  of  its  transaction 
.(ees  in  respect  to  trading  in  the  25 
NASDAQ/NMS  issues  traded  on  the 
MSE'tjursuant  to  the  granting  of  unlisted 
trading  privileges.  Such  waiver  of  fees 
will  be  effective  upon  the  start-up  of 
trading  of  the  issues,  which  is  scheduled 
for  May  15, 1987,  and  will  continue  until 
July  31,  1987. 

II.  Self/Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutor)  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change. 
The  text  of  these  statements  may  be 
examined  at  the  places  specified  in  Item 
IV  below.  The  self-regulatory 
organization  has  prepared  summaries. 
set  forth  in  sections  (A).  (B).  and  (C) 
below,  of  the  most  significant  aspects  of 
such  statements. 


(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  MSE's  current  transaction  fees 
will  be  waived  for  all  trades  executed  in 
NASDAQ/NMS  stocks  on  the  MSE 
beginning  on  May  15,  1987.  The  waiver 
of  such  fees  will  facilitate  the  start-up  of 
the  pilot  program  in  trading  these  issues 
(^  and  will  allow  the  MSE  to  be  more 
competitive  with  the  over  the  counter 
market 

The  proposed  rule  change  is 
consistent  with  Section  6  of  the 
Securities  Exchange  Act  of  1934  in  that 
it  provides  for  the  equitable  allocation 
of  reasonable  dues,  fees  and  other 
charges.  The  suspension  of  the 
transaction  fees  is  temporary  and  will 
allow  the  MSE  to  examine  the  pilot 
program  and  review  its  pricing  schedule 
as  it  relates  to  transactions  in 
NASDAQ/NMS  securities. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Midwest  Stock  Exchange, 
Incorporated  does  not  believe  that  any 
burdens  will  be  placed  on  competition 
as  a  result  of  the  proposed  rule  change. 

(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 

I  Members.  Participants  or  Others 

Comments  were  neither  solicited  nor 
received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Tuning  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  section  19(b)(3)  of 
the  Securities  Exchange  Act  of  1934  and 
subparagraph  (e)  of  the  Securities 
Exchange  Act  Rule  19b-4.  At  any  time 
within  60  days  of  the  filing  of  such 
proposed  rule  change,  the  Commission 
may  summarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 
,  that  such  action  is  necessary  or 
appropriate  in  the  public  interest  for  the 
protection  of  investors,  or  otherwise  in 
furtherance  of  the  purposes  of  the 
Securities  Exchange  Act  of  1934, 

IV'.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 


with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  iii  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street.  NW.,  Washington.  DC. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
referenced  self- regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  June  22, 1987. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  May  21. 1987. 

Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  87-12422  Filed  5-28-87;  8:45  am] 
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[Release  No.  34-24506;  File  No.  SR-NASD- 
87-4] 

Self-Regulatory  Organizations: 
National  Association  of  Securities 
Dealers,  inc^  Order  Approving 
Proposed  Rule  Change 

The  National  Association  of  Securities 
Dealers.  Inc.  ("NASD")  submitted  on 
February  3, 1987.  copies  of  a  proposed 
rule  change  pursuant  to  section  19(b)  of 
the  Securities  Exchange  Act  of  1934 
("Act")  and  Rule  19b-4  thereunder  to 
amend  Section  6  of  Appendix  A  to 
Article  III,  section  30  of  the  NASD's 
Rules  of  Fair  Practice.  That  Section 
provides  that  purchases  of  certain 
categories  of  securities  in  special  cash 
accounts  are  subject  to  the  margin 
requirements  of  Appendix  A,  where  the 
customer  fails  to  pay  for  the  purchased 
securities  promptly.  The  NASD's 
proposal  would  exempt  from  those 
margin  requirements  purchases  of  those 
categories  of  securities,  where  the  cash 
account  is  held  by  a  person  having  net 
tangible  assets  of  sixteen  million  dollars 
or  more. 

Notice  of  the  proposed  rule  change 
together  with  the  terms  of  substance  of 
the  proposed  rule  change  was  given  by 
the  issuance  of  a  Commission  release 
(Securities  Exchange  Act  Release  No. 
34-24313.  April  9.  1987).  and  by 
publication  in  the  Federal  Register  (52 
FR  12482,  April  16, 1987).  No  comments 
were  received  with  resjject  to  the 
proposed  rule  change. 

The  Commission  finds  that  the         ^ 
proposed  rule  chan^  is  consistent  with 
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the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  the  NASD  and.  in 
particular,  the  requirements  of  sections 
7(c)  and  15A,  and  the  rules  and 
regulations  thereunder. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.  that  the 
above-mentioned  proposed  rule  change 
be.  and  hereby  is.  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation  pursuant  to  delegated 
authority.  17  CFR  200.3O-3(a)(12). 

Dated:  May  22. 1987. 
luhathan  G.  Katz.  > 

SecKlary. 
(FR  Doc.  87-12420  Filed  5-29-87;  8;45  am) 
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[Re»«a«e  No.  34-24505;  Rle  No.  SR-NYSE- 

8S-11 

Self-Regulatory  Organizations; 
Approval  of  Proposed  Rule  Cfiange  by 
the  New  Yorl<  Stock  Exchange 
Relating  to  Percentage  Orders 

I.  Introductioo 

The  New  York  Slock  Exchange.  Inc. 
("NYSE"  or  "Exchange")  submitted,  on 
January  24. 1985.  copies  of  a  proposed 
rule  change  pursuant  to  section  19(b)  of 
the  Securities  Exchange  Act  of  1934 
("Act")  '  and  Rule  19b-4  thereunder  *  to 
amend  NYSE  Rules  13  and  123A.30 
relating  to  the  acceptance  and  execution 
of  percentage  orders.  The  proposal 
subsequently  was  amended  on  May  30, 
1986.  and  January  15. 1987.» 

Notice  of  the  proposal,  together  with 
its  terms  of  substance,  was  provided  by 
the  issuance  of  a  Commission  release 
(Securities  Exchange  Act  Release  No. 
21704,  February  1, 1985)  and  by 
publication  in  the  Federal  Register  (50 
FR  5834,  February  12.  1985).  One 
comment  was  received  regarding  the 
proposal.*  The  commentator,  while 
raising  separate  concerns,  supported  the 
proposed  rule  change. 

The  proposed  rule  change  is  intended 
to  broaden  the  ability  of  an  NYSE 
specialist  to  represent  so-called 
■percentage  orders"  in  the  trading 
process  by  allowing  the  specialist  to 
convert  a  percentage  order  into  a  limit 


'  15  U  S.C.  78«(b). 
»  17  CFR  240.19b-4. 

•  See  SR-NYSE-^5-1.  AmendmenI  No.  1,  ' 
nubmllled  May  30.  1986  ("AmendmenI  No.  1"); 
l-eller  from  James  E.  Buck.  Vice  Presideni  and 
Secretary.  NYSE,  to  Brandon  Becker.  Aisociule 
Director.  Division  of  Market  Rpgulation.  SEC.  dated 
January  15.  1987  (Amendment  No.  2"). 

♦  See  Memorandum  from  tlie  Organization  of 
Two-Dollar  Broken.  Inc.  dated  March  14.  1986. 


order  on  a  destabilizing  tick.*  provided 
certain  conditions  are  met,  and  by 
allowing  conversions  that  would  have 
the  effect  of  "bettering  the  market."  • 

H.  Description  of  the  Proposal 

The  NYSE  has  indicated  in  its  filing 
that  many  of  its  members  believe  that 
the  existing  percentage  order  rules  '  are 
unduly  restrictive  in  today's  markets, 
and  that  greater  flexibility  is  necessary 
in  the  specialist's  use  of  percentage 
orders  to  satisfy  block  size  trades." 
Under  the  current  percentage  order 
rules,  there  exist  two  procedures  by 
which  percentage  orders  are  activated 
into  live  limit  orders.  First,  percentage 
orders  may  be  activated  by  an 
"election  "  process.  Under  the  election 
process,  as  trades  occur  at  the 
percentage  order's  limit  price  or  better, 
an  equal  number  of  shares  of  the 
percentage  order  are  "elected."  and 
treated  as  a  limit  order,  which  then 
takes  its  place  behind  other  limit  orders 
at  the  same  price  on  the  specialist's 
book.'  The  percentage  order  is  then 


•  For  a  definition  of  deitabilizing  licks,  $ee  notes 
14  to  15.  infra. 

•  See  notes  9  to  14  and  acrompanyii>g  text  infm 
(pxplaining  the  mechanics  of  percentage  orders). 

'  See  NYSE  Rules  13  and  123A.30,  Rule  13  defines 
a  percentage  order  as  "a  limited  price  order  to  buy 
(or  sell!  50%  of  the  volume  of  a  specified  stock  after 
Its  entry."  Technically,  a  percentage  order  is 
initiated  when  a  broker  places  the  order  with  the 
specialist,  specifying  the  total  numl)er  of  shares  to 
Im  l>ought  or  sold  and  the  limit  pnce. 

•  See  letter  from  Santo  Famularo.  Assistant  Vice 
President.  NYSE,  to  Brandon  Becker.  Assistant 
Director.  Division  of  Market  Regulation.  SEC.  dated 
January  24.  1966  ("January  24  Letter").  The 
Commission  notes  that  the  number  of  block  sized 
trades  (10.000  or  more  shares)  effected  on  the  NYSE 
has  grown  dramatically  in  recent  years.  For 
example,  in  1986.  865.587  block  trades  acounted  for 
49.9%  of  reported  volume  on  the  NYSE  for  that  year 
By  comparison,  in  1981.  145.564  block  trades 
constituted  31.8*  of  Iota!  reported  volume;  in  1976. 
47.632  block  trades  constituted  18.7%  of  total 
reported  volume  See  1987  NYSE  Fact  Book,  at  71. 

•  NYSE  Rule  13  lists  three  types  of  percentage 
orders:  "straight  limit":  "last  sale":  and  "buy  minus- 
sell  plus."  The  various  types  of  percentage  orders 
differ  only  in  terms  of  execution,  and  not  the 
process  by  which  they  are  elected.  When  a  broker 
places  a  straight  limit  pen:entage  order,  it  indicates 
that,  subsequent  to  the  election  process,  a  limit 
order  that  results  from  the  election  carries  a  limit 
pnce  equal  to  the  percentage  order  limit  price.  A 
last  sale  percentage  order  differs  from  a  straight 
limit  percentage  order  in  that  the  pnce  of  a  resulting 
limit  order  is  determined  not  by  the  limit  price  of  the 
percentage  order,  but  by  the  pnce  of  the  electing 
transaction.  For  example,  assume  a  buy  last  sale 
percentage  order  with  a  limit  price  of  30.  Following 
a  200  share  electing  transaction  at  29^.  the 
resulting  limit  order  would  have  a  limit  price  of 
Z9V«.  not  30  (as  it  would  t>e  with  a  straight  limit). 
Finally,  a  buy  minus-sell  plus  percentage  order 
operates  in  the  same  fashion  as  a  straight  limit 
percentage  order,  except  it  places  the  additional 
requirement  that  elected  portions  of  buy  percentage 
orders  he  exculed  on  minus  or  rero-minus  ticks,  and 
elected  portions  of  sell  percentage  orders  be 
executed  on  plus  or  zero  plus  ticks. 


reduced  by  the  number  of  elected  shares 
until  the  entire  order  hhs  been 
satisfied.'" 

In  addition  to  the  standard  election 
procedures,  the  NYSE  rules  also  allow  a 
broker  to  authorize  the  specialist  to 
convert  all  or  part  of  a  percentage  order 
into  a  limit  order,  and  for  the  specialist 
to  be  on  parity  with  the  converted 
percentage  order.' '  Such  convert  and 
parity  orders  are  known  by  their 
acronym.  "CAP"  orders.  In  practice, 
substantially  all  percentage  orders 
placed  on  the  NYSE  are  CAP  orders.  As 
a  practical  matter,  these  CAP  orders  arc 
viewed  as  a  necessary  adjunct  to  the 
standard  election  procedures  because 
they  allow  the  specialist  greater 
fiexibility  to  match  the  order  with  other 
buying  or  selling  interest  in  the 
market.'*  For  example,  assume  the 
market  for  XYZ  is  20  bid  and  20  V* 
asked,  2,000  by  100  shareg,  last  sale  of 
20 V^.  If  an  order  to  sell  10.000  shares 
entered  the  market,  under  the  standard 
election  procedures  the  specialist 
holding  a  percentage  order  for  7,000 
shares  with  a  limit  price  of  20  would 
have  to  wait  for  14,000  shares  to  be 
executed  within  the  limit  price  before 
the  full  7,000  shares  would  be  executed. 
As  a  CAP  order,  however,  the  specialist 


'•  Execution  of  a  limit  order  resulting  from 
election  of  a  percentage  order  does  not  result  in 
further  elections  of  the  same  or  other  percentage 
orders.  Therefore,  elected  portions  constitute  50% 
(thus  'percentage  orders ')  of  the  combmed  volume 
traded  as  a  result  of  their  executions  and  electing 
transactiotu.  In  effect,  the  purpose  of  the  50% 
notation  is  to  indicate  to  the  specialist  that  each 
share  of  a  tnggenng  transaction  shall  elect  one 
share  of  the  percentage  order  For  example,  a  200 
share  transaction  within  the  percentage  order  limit 
pnce  elects  200  shares  of  the  percentage  order. 
Therefore,  the  200  shares  of  the  percentage  order, 
when  executed,  represent  50%  of  the  400  share 
volume  that  resulted  from  the  electing  transaction 
and  the  percentage  order. 

' '  See  NYSE  Rule  123 A  30  The  NYSE  percentage 
order  rules  provide  that  the  broker  may  authorize 
the  specialist,  in  tvnting.  to  be  on  "panty"  with  the    • 
percentage  order,  thereby  allowing  the  specialist  to 
trade  along  with  the  percentage  order 

"The  conversion  provisions  were  Implemented 
to  facilitate  percentage  order  interaction  with  large- 
sized  contrs  interest  entenng  the  market. 
Percentage  orders  are  usually  of  large  size  When  a 
large  order  on  the  opposite  side  of  the  percentage 
order  enters  the  market,  a  percentage  order  virithout 
the  conversion  provisions  is  eligible  for  execution 
only  after  a  tnggenng  sale  has  taken  place  As  a 
result,  the  percentage  order,  instead  of  l)eing 
"active"  and  therefore  able  to  match  the  contra-side 
order,  must  wait  to  t>e  elected  by  execution  of  the 
large  block  order,  and  thus  will  be  executed  in  the 
Idrge  sized  trade's  "after  market."  Under  this 
scenano.  the  election  process  potentially  could 
disrupt  pnce  stability  by  preventing  a  trade 
between  the  two  large,  opposite  side  orders  in  one 
transaction.  Due  to  these  pnce  continuity  concerns, 
the  Commission  approved  rules  permitting  the 
stabilizing  tick  conversions,  thereby  allowing 
percentage  orders  to  interact  with  block  orders,  as 
well  as  their  after  market.  See  Securities  Exchange 
Act  Release  No.  13566  (May  23. 1877).  42  FR  28176. 


could  "convert"  the  7.000  shares  m 
response  to  the  10.000  share  selling 
interest  and.  because  he  was  authorized 
to  be  on  "parity  ".  the  Bpecialisl  could 
provide  the  additional  3.000  shares  to  fill 
the  entire  10.000  share  sell  order  at  20,  a 
minus  tick.  Under  current  procedures, 
the  specialist  may  convert  the  unelected 
portion  of  a  percentage  order  only  if  the 
resulting  transaction  is  stabilizing,'^ 
namely  minus  or  zero  minus  ticks  for 
converted  buy  percentage  orders,  plus  or 
zero  plus  ticks  for  converted  sell 
percentage  orders.''' 

In  light  of  the  comments  of  its 
members,  the  NYSE  proposes  to 
broaden  the  circumstances  under  which 
a  specialist  may  convert  percentage 
orders  into  limit  orders.  First,  the  .\'YSE 
amendments  would  broaden  the 
provision  permitting  so-called  "active" 
conversions,  namely  conversions  of  a 
percentage  order  into  a  limit  order  that 
would  be  executed  immediately,  by 
allowing  such  conversions  on 
destabilizing  ticks,  provided  certain 
clearly  delineated  conditions  are 
satisfied.'*  The  NYSE  justifies  its 
amendments  allowing  conversions  on 
destabilizing  ticks  as  a  further  attempt 
to  facilitate  interaction  and  execution 
between  percentage  orders  and  large 
contra-side  interest. 

Nevertheless,  the  NYSE  proposal 
imposes  three  basic  limitations  on  such 
conversions  in  order  to  limit  the  ability 
of  such  converted  orders  to  have  an 
undue  influence  on  the  direction  of  the 
market  for  a  particular  stock.  First,  an 
order  only  may  be  converted  on  a 
destabilizing  tick  for  the  purpose  of 


' '  NYSE  Rule  1 23A.30  The  stabilizing  limitation 
for  conversions  is  intended  to  ensure  that  the 
specialist  cannol  use  the  conversion  process  to 
force  the  market  for  his  stock  up  or  down. 
Transactions  hy  specialists  that  are  executed 
opposite  to  (he  direction  of  the  market  traditionally 
have  been  constdered  beneficial  to  the  maintenance 
of  a  fair  and  orderly  market,  because  they  provide 
additional  depth  and  liquidity  to  the  market. 

'♦  The  classification  of  a  tick  is  determined  by  the 
price  of  the  transsclton  in  relation  to  the  previous 
transaction  in  that  market  A  transaction  occurs  on 
a  plus  tick  when  its  pnce  i6  hijjher  than  the  price  of 
the  previous  transaction  A  zero  plus  tick 
transaction  indicates  that  the  price  of  the 
transaction  is  equal  to  the  previous  transaction,  but 
higher  than  the  last  different  price  For  example,  if 
the  last  sale  for  a  security  was  30V:.  an  immediately 
subsequent  sale  al_^30S  would  be  considered  a  plus 
tick  Further,  another  execution  «t  30Si  would 
constitute  a  zero  plus  tick.  t>ecause  it  was  equal  to 
the  previous  transaction  tiut  higher  than  the  30  W 
transaction  The  defmitions  of  miniis  and  lero 
minus  ticks  parallel  those  of  plus  and  zero  plus  ticks 
when  the  pnce  of  a  security  is  declining 

'•  SfP  proposed  amendments  to  NYSE  Rule 
123A  30  paragraph  |4|  A  sell  percentage  order 
conversion  thai  is  executed  or,  a  minus  or  zero 
minus  tick  or  a  buy  percentage  order  conversion  on 
a  plus  or  zero  plus  tick  are  termed  destatnlizing 
conversions  S«e  note  14.  tuprv  (defininn  the 
method  of  determining  the  classification  of  ticks). 


participating  in  a  trade  of  10.000  or  more 
shares.  Second,  the  execution  effected 
by  the  conversion  may  occur  no  more 
than  V«  point  away  from  the  last  sale, 
although  this  requirement  may  be 
waived  with  the  approval  of  an  NYSE 
Floor  Official.  Third,  the  specialist 
cannot  convert  percentage  orders  for 
consecutive,  or  contemporaneous,'* 
trades  on  destabilizing  ticks  without  the 
approval  of  a  Floor  Governor." 

The  proposed  rule  change  also  would 
permit  the  specialist  to  convert  a 
percentage  order  into  a  limit  order  when 
and  in  such  size  as  he  deems 
appropriate,  without  an  electing 
transaction,  so  long  as  the  conversion  is 
for  quotation,  rather  than  execution 
purposes,  to  "better  the  market."  '* 
Bettering  the  market  conversions  must 
have  the  effect  of  narrowing  the  spread, 
adding  depth  to  a  prevailing  bid  or  offer, 
or  establishing  a  new  bid  or  offer 
immediately  after  a  transaction  has 
cleared  the  floor  of  bids  and  offers.  The 
proposed  bettering  the  market  rule  will 
permit  the  specialist  to  convert  an  order 
on  a  stabilizing  tick  to  better  the  market 
in  such  size  as  is  appropriate  to  further 
his  market  making  duties.  In  contrast, 
the  proposal  permits  the  specialist  to 
convert  an  order  on  a  destabilizing  tick 
to  narrow  the  spread  or  establish  a  new 
bid  or  offer  immediately  after  a 


"  In  connection  with  "contemporaneous" 
conversions  the  NYSE  slated  that  "|v\|here  a 
specialist  reasonably  believes  based  on  prevailing 
market  conditions  (for  example,  a  bnef  penod  of 
time  where  there  it  an  influx  of  buying  selling 
interest  and  a  fast  market  condition)  that  it  may  be 
appropnaie  and  necessary  for  him  to  convert 
percentage  orders  on  destabilizing  ticks,  ir.  a  series 
of  trades  whicti.  while  not  consecutive,  may  be 
effected  withui  a  short  penod  of  time,  the  specialist 
shall  first  seek  the  approval  of  a  Floor  Governor" 
See  proposed  amendments  to  NYSE  Rule  123A.30. 
paragraph  (5) 

"  Proposed  NYSE  Rule  123A  30  paragraph  (5) 
Identifies  the  factors  which  a  Floor  Governor  must 
evaluate  uo  determining  whether  to  grant  a 
specialist  request  Specifically,  the  Floor  Governor 
should  consider  "changes  m  overall  market 
conditions,  and  any  changes  in  buying  or  selling 
interests  in  the  stock  in  question  '  in  determining  the 
propriety  of  consecutive  trades.  In  granting  a 
specialist's  request  to  make  a  series  of 
contemporaneous  trades,  the  Floor  Governor  must 
again  evaluate  buying  and  selling,  and  contra-side, 
interest  The  Floor  Governor  must  then  determine  a 
price  away  from  the  market  to  which  the  specialist 
may  convert  in  a  senes  of  contemporaneous,  non- 
consecutive  trades  If  the  market  then  approaches 
this  set  pnce.  the  speaalist  must  again  consult  with 
the  Floor  Governor,  who  will  reevaluate  the 
propnety  of  the  conversion  In  addition,  the 
proposal  provides  the  specialist  with  the  option  of 
refusing  to  accept  the  destabilizing  conversion 
Instructions  The  entenng  broker  also  may  withhold 
authonxing  the  speaalisi  to  convert  on  a 
destabilizing  tick  while,  at  the  same  lime, 
authorizing  conversions  on  stabilizing  ticks.  See 
proposed  amendments  to  NYSE  Rule  123A.30, 
paragraph  |4i. 

'•  See  pro|»«»(ied  amendments  to  NYSE  Rule 
123A.30.  paragraph  (7). 


transaction  had  cleared  the  floor  of  bids 
and  offers,  provided,  however,  that  the 
conversion  is  within  '%  point  of  the  last 
sale.  Further,  a  specialist  may  convert 
on  a  destabilizing  tick,  exclusive  of  the 
Vs  point  requirement,  to  add  size  to  a 
prevailing  bid  or  offer." 

As  noted  above,  the  specialist  is 
restricted  from  making  consecutive  or 
contemporaneous  conversions  on 
destabilizing  ticks.  In  the  case  of  active 
conversions  for  the  execution  of  block 
orders,  the  specialist  may  make 
consecutive  or  contemporaneous 
conversions  only  after  approval  by  a 
Floor  Governor.  An  order  on  a 
destabihzing  tick  converted  to  better  the 
market,  other  than  to  add  depth  to  an 
existing  quote,  only  may  be  followed  by 
another  conversion  on  a  destabilizing 
tick  if  there  has  been  a  "meaningful" 
"independent."'  inter\'ening 
transaction.^°  The  proposed  rule  change 
further  notes  that  bettering  the  market 
transactions  to  narrow  or  establish  the 
quotation  may  not  precede,  or  follow,  an 
active  conversion  without  a  meaningful, 
independent  intervening  transaction.*' 

The  NYSE  proposal  also  includes 
provisions  intended  to  clarify  the 
application  of  other  Exchange  rules  to 
the  8f>eciali8t's  conversion  of  percentage 
orders.  In  particular,  the  specialist  iflMst 
comply  w'.th  the  NYSE  Rule  91  10 
"double  yellow"  procedure  if  it  is  the 
contra  party  to  a  converted  order.*' 
Further,  the  proposed  rules  note  that  the 
specialist  must  provide  conventional 
limit  orde!^  pnority  over  converted 
percentage  orders,  and  that  the 
specialist  may  not  convert  a  percentage 
order  on  a  destabilizing  tick  to  execute  a 
transaction  with  one  side  of  a  block 
sized  cross-transaction  unless  the 


"  A  com-ersior  which  establishes  a  quote  is.  in 
effect,  treated  as  a  transaction  for  the  purpose  of 
determining  the  tick  For  example,  assume  the 
market  has  been  quoted  at  20  to  20H  10.000  by 
10.000:  last  sale  at  20  A  conversion  of  a  buy 
percentage  order  to  maxe  a  bid  at  20W  (narrowing 
the  spread)  would  be  considered  a  plus,  and 
therefore,  destabilizing  tick  Moreover,  for  the 
purpose  of  determining  the  tick  in  any  further 
conversion  activity,  at  20%  pnce  would  t>e 
considered  the  last  sale  See  Amendment  No  2, 
supra  note  3.  at  3. 

'"  See  Amendment  No.  2.  supro  note  3,  at  2-3.  The 
NYSE,  in  its  supplemental  filing,  noted  that  the 
transaction  must  be  independent  of  the  previously 
converted  percentage  order,  and  meaningful  in 
relation  to  the  maintenance  of  continuity  and  depth 
in  the  market  The  NY'SE  further  stressed  that  small- 
sized  transactions  generally  would  not  justify  a 
consecutive  conversion  of  a  percentage  order. 

"  See  NYSE  Rule  123A.30  proposed  paragraph 
7(1),  (3). 

"  See  NYSE  Rule  9110  A  double  yellow  requires 
a  specialist  to  notify  and  obtatc  immediate  written 
confirmation  from  a  member  or  member 
organization  when  the  specialist  has  satisned  an 
order  entrusted  to  him  by  the  member  through  a 
purchase  or  sale  for  his  own  account 
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specialist  is  able  to  provide  a  better 
price  to  that  side  while  remaining  within 
the  y*  point  destabilizing  parameter.*'    . 
Finally,  in  situations  in  which  a 
percentage  order  has  been  converted  for 
quotation  purposes  and  is  subsequently 
superceded  by  a  better  quote,  the 
original  converted  offer  is  treated  as 
cancelled  and  it  is  reverted  to  its 
original  status  as  a  percentage  order. 

III.  Discussion 

The  Commission  has  reviewed 
carefully  the  NYSE  proposal  to 
determine  whether  it  is  consistent  with 
the  Act  and  specifically  the 
requirements  set  forth  in  sections  6(b) 
and  11(b)  of  the  Act.  In  reviewing  the 
proposal  under  section  11(b).  the 
Commission  was  concerned  whether  the 
extended  order  conversion  and 
quotation  provisions  provide  the 
specialist  with  "discretion"  in  violation 
of  section  11(b).**  Section  11(b)  was 
designed,  in  part,  to  address  potential 
conflicts  of  interest  that  may  arise  as  a 
result  of  the  specialist's  dual  role  as 
agent  and  principal  in  executing  stock 
transactions.  In  particular.  Congress 
intended  to  prevent  specialists  from 
unduly  influencing  market  trends 
through^Jheir  knowledge  of  market 
interest  from  the  specialist's  book  and 
their  handling  of  discretionary  agency 
orders.**  The  Commission  has 
interpreted  this  section  to  mean  that  all 
orders  other  than  market  or  limit  orders 
are  discretionary  and  therefore  cannot 
be  accepted  by  a  specialist.*"  In  its 
analysis,  the  Commission  has  concluded 
that  it  is  appropriate  to  treat  percentage 
orders,  even  under  the  revised 
procedures,  as  equivalent  to  limit 
orders.  While  the  NYSE  proposal 
permits  specialists  to  employ  their 
judgment  to  a  greater  extent  than  the 
present  percentage  order  requirements, 
the  Commission  believes  that  the 
requirements  imposed  on  the  specialist 
when  converting  a  percentage  order  for 
execution  or  quotation  purposes  provkie 
sufficiently  stringent  guidelines  to 
ensure  that  the  specialist  only  will 
implement  the  conversion  provisions  in 
a  manner  consistent  with  his  market 


"  Further,  unleii  asked  by  the  menil>er  holding 
the  block  cross.  •  specialist  may  not  trade  for  his 
own  account  with  either  side  of  the  cross  where  the 
effect  would  be  to  establish  a  new  last  sale  price 
and  extend  the  V4  point  destabilizing  parameter. 

•*  15  U.S.C  78k(b).  Section  tl(bl  permits  a 
specialist  to  accept  only  market  or  limit  orders. 

«»  St>e  H  Rep  No.  1383,  73d  Cong.  2d  Sess  22,  S. 
Rep  792.  73d  Cong.  2d  Sess.  18  (1S34). 

»*  S«-.  eg..  SEC,  Special  Study  of  the  Securities 
Markets.  MR  Doc.  No.  96,  88th  Cong..  Isl  Sess..  Part 
2.  72  (1963)  (Special  Study")  (noting  that  "Section 
ll(h|  .  .  .  prohibits,  without  exception,  a 
specialists's  effecting  any  transaction  except  up<)n  a 
market  or  limit  order"). 


making  duties  and  section  11(b).  Further, 
the  Commission  notes  that  the  concept 
of  a  limit  order  with  conditions 
subsequent  is  not  unique.*'  For 
example,  a  stop  limit  order  is  a  limit 
order  that  is  unexecutable  prior  to  the 
satisfaction  of  a  future  event  (a 
transaction  at  or  better  than  the  stop 
price).  Similarly,  in  the  stop  limit  order 
situation,  as  with  a  percentage  order, 
the  triggering  transaction  can  be 
effected  by  the  specialist  through  a 
proprietary  trade. 

The  Commission  also  has  reviewed 
the  NYSE  proposal  in  light  of  the 
standards  set  forth  under  section  6(b)(5) 
of  the  Act.  This  section  requires  that  the 
rules  of  an  exchange  be  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices.* '  The  Commission 
notes  that  the  NYSE  has  structured  its 
proposal,  through  various  limiting  and 
protective  provisions,  to  ensure  that  the 
broadened  conversion  provisions  will 
not  increase  the  possibility  of  specialist 
abuse  of  the  market.  In  particular,  the 
10,000  share  and  Vi  point  restrictions  on 
the  block  cross  amendment  ensure  that 
such  a  conversion  is  implemented  only 
to  respond  to  large  contra-side  interest, 
and  without  disrupting  price  continuity. 
Moreover,  the  restriction  on 
contemporaneous  or  consecutive  trades 
(requiring  Floor  Governor  approval) 
effectively  will  prevent  the  specialist 
from  using  this  technique  to  influence 
the  market  by  splitting  his  conversions 
and  subsequent  executions  among  a 
series  of  trades  that,  although  satisfying 
separately  the  V*  point  requirement,  as  a 
whole  create  a  disruptive  market  trend. 
In  this  regard,  the  Commission  believes 
that  Floor  Governor  approval  would  be 
appropriate  only  when  extremely 
volatile  market  conditions  are  present.** 

The  Commission  also  has  relied  on 
the  proposed  provisions  prohibiting  a 
specialist  from  converting  an  order  to 
interact  with  an  established  cross 
transaction  unless  the  specialist  can 
provide  a  superior  price  to  one  side  of 


"  See.  e.g..  NYSE  Rule  13.  which  drtines  "limit 
order"  as  "lajn  order  to  buy  or  sell  a  stated  amount 
of  a  security  at  a  speciHed  price,  or  at  a  better  price. 
If  obtainable  after  the  order  is  represented  In  the 
Trading  Crowd." 

«•  15  use.  78f(b)(5). 

"  See  January  24  Letter,  tupra  note  8.  at  7-8.  In 
Its  letter,  the  NYSE  stressed  that  approval  of 
consecutive  or  contemporaneous  conversions  on 
destabiluing  ticks  only  would  occur  in  exceptional 
circumstunces.  The  Exchange  emphasized  the 
hixher  standing  of  Floor  Governors,  as  opposed  to 
Floor  Officials,  from  whom  a  specialist  would  need 
to  secure  approval  for  these  trades.  Further,  the 
Exchange  noted  that  neither  requests  nor  approvals 
would  be  considered  routine,  and  thai  written 
rpc»rds  of  Floor  Governor  approvals  would  l)e  kepi. 
Finally,  the  Exchange  noted  that  if  it  determined 
that  written  approval  guidelines  were  appropriate, 
such  guidelines  would  be  promulgated. 


the  cross.  The  Commission  finds  that 
this  provision  will  prevent  specialists 
from  interfering  with  normal  crossing 
procedures  and  ensure  that  the  block 
conversion  provisions  will  be  utilized 
solely  for  purposes  of  price 
improvement. 

The  Commission  also  believes  that  the 
potential  for  abuse  resulting  from 
"bettering  the  market"  conversions  for 
quote  puiposes,  is  alleviated  by  limiting 
any  conversion  of  percentage  orders  to 
conversions  at  or  within  the  existing 
quotation  spread.  Those  parameters 
effectively  should  control  the  use  by 
specialists  of  these  conversion 
provisions.  In  addition,  the  proposal's 
restriction  against  consecutive  quotation 
conversions  without  a  "meaningful" 
"intervening"  transaction  should  reduce 
substantially  any  potential  manipulative 
concem.'°,Further,  the  'A  point 
conversiftn  limitation  in  connection  with 
the  restrictions  on  contemporaneous  or 
consecutive  block  conversions,  as  well 
as  the  restrictions  on  connected  block 
and  quote  conversions,  make  it  difficult 
for  a  specialist  to  use  the  conversion 
mechanism  to  influence  the  price  of  the 
market. 

The  Commission  also  views  as 
important  that  cancellation  provision  of 
the  proposed  bettering  the  marketing 
rule.  This  provision  requires  the 
specialist,  without  discretion,  to  cancel 
a  converted  order  and  revert  it  back  to  a 
percentage  order  if  subsequent  interest 
enters  the  market  and  establishes  a 
superior  quote.  Finally,  the  Commission 
believes  that  allowing  the  specialist  to 
reflect  unelected  portions  of  percentage 
orders  in  the  quote  should  make  the 
quote  more  representative  of  the  buy 
and  sell  interest  present  in  the  market, 
and  may  act  to  draw  contra-side  interest 
into  the  market  that  otherwise  might  not 
develop.  This  capability  should 
complement  effectively  the  specialist's 
negative  and  affirmative  obligations  in 
the  marketplace."  In  particular,  the 
specialist  is  required  to  refrain  from 
proprietary  trading  unless  it  is  necessary 
to  maintain  a  fair  and  orderly  market. 
To  the  extent  that  the  conversion 
provisions  make  the  quote  more 
representative,  such  conversions  should 
reduce  the  need  for  specialist 


*'  As  a  general  matter,  the  Commission  expects 
that  such  an  "independent."  "meaningful" 
transaction  would  exceed  an  average-sized 
transaction  for  that  security. 

■'  See  17  cm  240  llb-l(aK2).  NYSE  Rule  KM. 
NYSE  Rule  104  reads,  in  pertinent  part.  "|nlo 
specialist  shall  effect  on  the  Exchange  purchases  or 
Sdles  of  any  security  in  which  such  specialist  is 
registered,  for  any  account  in  which  he  ...  is 
directly  or  Indirectly  interested,  unless  such 
dealings  are  reasonably  necessasry  to  permit  such 
specialist  to  maintain  a  fair  and  orderiy  market. . .  ." 


proprietary  trading.  These  provisions 
will,  therefore,  further  assist  the 
specialist  in  his  duty,  consistent  with 
sections  6(b)(5]  and  11(b),  to  maintain  a 
fair  and  orderly  market.^* 

IV.  Conclusion 

The  Commission  finds  that  the 
proposed  rule  changes  are  consistent 
with  the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange  and.  in  particular,  the 
requirements  of  section  6  and  the  rules 
and  regulations  thereunder.  Further,  the 
Commission  finds  that  the  proposed 
changes  are  consistent  with  section 
11(b).  Moreover,  the  Commission  is 
satisfied  that  the  limitations  and 
conditions  implemented  in  connection 
with  the  conversion  provisione  will 
prevent  the  specialist  from  using  the 
conversion  provisions  to  infiuence  the 
market,  while  providing  him  with 
increased  opportunities  to  provide  for 
efficient  executions  of  large  institutional 
orders  and  maintain  a  fair  and  orderly 
market. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
above  mentioned  proposed  rule  change 
be,  and  hereby  is,  approve 

Dated:  May  22. 1987. 

By  the  Coinmission. 
lonalhan  G.  Katz, 
Secretary. 
|FR  Doc.  87-12421  Filed  5-29-87:  8:45  am) 
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May  22.  1987. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC"). 
ACTION:  Notice  of  Application  for 
Exemption  under  the  Investment 
Company  Act  of  1940  ("1940  Act"). 

Applicants:  IDS  Life  Insurance 
Company  ("IDS  Life  ")  and  IDS  Life 
Variable  Life  Separate  Account 
("Variable  Account "). 

Relevant  1940  Act  Sections  and  Rules: 
Exemption  requested  under  Section  6(c) 


ea  ru 


"  The  Commission  also  l>elieves  that  the 
proposal  will  permit  specialist  to  service  more 
effectively  the  increasingly  institutional  market  ll  is 
inefficient  and  uneconomic  for  a  floor  broker  to 
remain  at  a  post  and  "work"  an  institutional  order 
for  a  long  period  of  time.  By  increasing  the 
flexibility  of  the  specialisl  to  handle  percentage 
orders,  the  rule  proposal  should  enhance  the  ability 
of  Institutions  to  receive  favorable  execution  of 
their  orders. 


from  sections  2(a)(32),  12(d)(1),  22(c), 
26(a),  27(c)(1),  27(c)(2)  and  27(d)  of  the 
1940  Act  and  Rules  6e-2(a)(2),  6e- 
2(b)(15),  6e-3(T)(b)(12],  6-3e(T)(b)(13), 
6e-3(T)(c)(2)  and  22c-l  thereunder. 

Summary  of  Application:  Applicants 
seek  an  order  to  the  extent  necessary  or 
appropriate  to  permit  the  offering  of 
flexible  premium  variable  life  insurance 
contracts.  Specifically.  Applicants  seek 
the  relief  necessary  to  permit  (1)  the 
extension  of  the  relief  granted  in  a  prior 
order  to  these  Contracts;  (2)  the 
definition  of  the  term  "Incidental 
Insurance  Benefits"  in  Rule  6e-3(T)(c)(2) 
to  include  the  policy's  rider  for  a  Waiver 
of  Monthly  Deduction  for  Total 
Disability;  (3)  the  assessment  of  certain 
Contingent  Deferred  Issue  and 
Administrative  Expense  Charges;  and 
(4)  the  use  of  the  same  Separate 
Account  and  underlying  Series  Fund  by 
Applicants'  Single  Premium  Variable 
Life  Contract  as  well  as  their  Flexible 
Premium  Variable  Life  Contract. 

Filing  Date:  The  application  was  filed 
on  December  31, 1986,  and  amended  on 
April  8, 1987. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  requested 
exemption  will  be  granted.  Any 
interested  person  may  request  a  hearing 
on  this  application,  or  ask  to  be  notified 
if  a  hearing  is  ordered.  Any  requests 
must  be  received  by  the  SEC  by  5:30 
p.m.  on  June  15, 1987.  Request  a  hearing 
in  writing  giving  the  nature  of  your 
interest,  the  reason  for  the  request,  and 
the  issues  you  contest.  Serve  the 
Applicant  with  the  request,  either 
personally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  the  SEC,  along  with 
proof  of  service  by  affidavit,  or,  in  the 
case  of  an  attorney-at-law,  by 
certificate.  Request  notifications  of  the 
date  of  a  hearing  by  writing  to  the 
Secretary  of  the  SEC. 
ADDRESS:  Secretary,  SEC.  450  5th  Street 
.\VV..  Washington,  DC  20549.  IDS  Life 
Insurance  Company  and  the  Variable 
Account,  800  IDS  Tower,  Minneapolis, 
MN  55474, 

FOR  FURTHER  INFORMATION  CONTACT. 
Lewis  B.  Reich,  Special  Counsel  (202) 
272-2061.  or  Clifford  E.  Kirsch,  Staff 
Attorney.  (202)  272-3032. 
SUPPLEMENTARY  INFORMATION: 
Following  IS  a  summary  of  the 
application;  the  complete  application  is 
available  for  a  fee  from  either  the  SEC's 
Public  Reference  Branch  in  person  or  the 
SEC's  commercial  copier  (800)  231-3282 
(in  Maryland  (301)  253-^300). 

Applicants'  Representations  and 
Arguments 

1.  The  Variable  Account  is  a  separate 
account  of  IDS  Life.  Its  subaccounts 


invest  their  assets  in  corresponding 
portfolios  of  IDS  Life  Series  Fund,  Inc, 
("the  Fund  ")  or  in  units  of  Shearson 
Lehman  Brothers  Stnpped  ("Zero 
Coupon")  U.S.  Treasury  Securities  Fund 
(  "the  Trust ").  IDS  Life  is  planning  on 
issuing  certain  flexible  premium 
variable  life  insurance  contracts 
("Contracts")  through  the  Variable 
Account.  The  Variable  Account 
currently  offers  and  sells  Single 
Premium  Variable  Life  Insurance 
Contracts. 

2.  IDS  Life  deducts  a  sales  charge  and 
a  charge  for  premium  taxes  from  each 
premium  payment.  The  total  of  these 
charges  is  called  the  Premium  Expense 
Charge.  A  sales  charge  of  2.5%  of  each 
premium  payment  will  be  deducted  to 
compensate  IDS  Life  for  expenses 
relating  to  the  distribution  of  the 
Contract,  including  agents'  commissions, 
advertising,  and  the  printing  of  the 
prospectuses  and  sales  literature.  In 
addition,  IDS  Life  charges  a  contingent 
deferred  sales  charge  if  the  Contract  is 
surrendered  or  lapses.  Also,  a  charge  of 
2.5%  of  each  premium  payment  will  be 
deducted  to  compensate  IDS  Life  for 
paying  state  premium  taxes  imposed  by 
certain  states  and  governmental 
subdivisions  on  premiums  received  by 
insurance  companies. 

3.  During  the  first  10  Contract  years 
and  during  the  first  10  years  following 
any  requested  increase  in  Specified 
Amount,  IDS  Life  will  make  a  Surrender 
Charge  if  the  owner  surrenders  the 
Contract  or  the  Contract  lapses.  The 
Surrender  Charge  has  two  parts — the 
Contingent  Deferred  Issue  and 
Administrative  Expense  Charge  and  the 
Contingent  Deferred  Sales  Charge.  The 
Contingent  Deferred  Issue  and 
Administrative  Expense  Charge 
reimburses  IDS  Life  for  expenses 
incurred  in  issuing  the  Contract,  such  as 
processing  the  application  (primarily 
underwriting)  and  setting  up  computer 
records.  The  maximum  Contingent 
Deferred  Sales  Charge  and  the 
maximum  Contingent  Deferred  Issue 
and  Administrative  Expense  Charge  for 
the  Initial  Specified  Amount  or  any 
requested  increase  in  Specified  Amount 
will  be  determined  on  the  Contract  Date 
or  on  the  effective  date  of  any  such 
requested  increase,  as  the  case  may  be. 
In  general,  these  maximum  charges 
remain  Id'vel  for  the  first  five  years  in  the 
relevant  10-year  period,  and  then  reduce 
in  equal  monthly  increments  until  they 
become  zero  at  the  end  of  10  years. 

4.  IDS  Life  makes  a  daily  charge 
against  the  assets  of  each  subaccount 
investing  in  the  Trusts.  This  charge  will 
not  be  deducted  from  the  assets  in  the 
Fixed  Account.  This  charge  is  intended 
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to  reimburse  IDS  Life  for  the  transaction 
charge  paid  directly  by  IDS  Life  to 
Shearson  Lehman  on  the  sale  of  the 
Trust  units  to  the  Variable  Arrount.  IDS 
Life  pays  these  amounts  from  its  fixed 
account  assets.  The  amount  of  the  asset 
charge  is  equivalent  to  an  effective 
annual  rate  of  .25  percent  of  the  account 
value.  This  amount  may  be  increased  in 
the  future  but  in  no  event  will  it  exc^d 
an  effective  annual  rate  of  .50  percent  of 
the  account  value.  The  charge  will  be 
cost-based  (taking  into  account  a  loss  of 
interest)  with  no  anticipated  element  of 
profit  for  IDS  Life. 

Extension  of  Prior  Order 

5.  Applicants  state  that  in  connection 
with  certain  Single  Premium  Variable 
Life  Insurance  Contracts  ("SPVL 
Contracts")  issued  by  the  Variable 
Account.  IDS  Life  and  the  Variable 
Account  sought  and  obtained  certain 
exemptive  relief  An  order  was  issued 
on  July  21, 1986  (Release  No.  lC-15212) 
(File  No.  812-6312)  ("prior  order"). 
Applicant's  assert  that  the  exemptions 
granted  were  necessitated  primarily  as  a 
result  of  the  Variable  Account's 
investments  in  other  investment 
companies  that  were  organized  as  unit 
investment  trusts  ("Trusts"). 

6.  Applicants  note  that  the  Trusts 
provide  a  "zero  coupon"  investment 
vehicle  for  the  SPVL  Contracts.  The 
specific  exemptive  relief  granted'under 
the  prior  orders  included  relief  from 
section  12(d)(1)  of  the  Act.  to  the  extent 
necessary  to  permit  the  purchase  of 
shares  of  the  Trusts,  and  from  sections 
26(a)(2)  and  27(c)(2)  to  permit  IDS  Life  to 
recover  amounts,  through  asset  charges 
against  the  Variable  Account,  paid  by 
IDS  Life  to  the  Trust  sponsors  in 
connection  with  the  acquisition  of  Trust 
units.  Applicants  incorporate  by 
reference  the  application  requesting 
such  relief 

7.  Applicants  submit  that  there  may 
be  a  question  whether  the  relief  granted 
in  the  prior  order  would  extend  to  the 
Contract,  given  the  differences  in 
Contract  design  and  in  the  exemptive 
rules  under  which  the  Contract  and  the 
SPVL  Contracts  are  regulated. 
Applicants  also  are  concerned  that 
using  the  same  separate  account  to 
support  both  the  Contract  and  SPVL 
Contracts  may  bring  into  question  the 
continued  qualification  of  the  SPVL 
Contracts  under  Rule  6e-2.  Applicants 
are  therefore  seeking  an  order  amending 
the  prior  order  to  (a)  provide  exemptive 
relief  from  paragraph  (a)(2)  and  (b)(15) 
of  Rule  6e-2  to  permit  both  the  Contract 
and  the  SPVL  Contracts  to  be  issued 
through  the  same  separate  account  and 
(b)  extend,  to  the  extent  necessary,  the 
prior  exemptive  relief  granted  from 


sections  12(d)(1).  26(a)  and  27(c)(2). 
pursuant  to  section  6(c)  under  the  Act.  to 
the  Contract  issued  by  the  Variable 
Account. 

8.  With  regard  to  the  extension  of  the 
prior  order  to  the  Contract,  Applicants 
assert  that  although  there  are 
differences  between  the  Contract  and 
the  SPVL  Contracts,  none  of  the 
differences  have  a  bearing  on  the 
appropriateness  of  the  relief  granted  in 
the  prior  order.  Applicants  represent 
that  the  basic  investment  structure  of 
the  Contract  is  the  same  as  for  the  SPVL 
Contract.  Applicants  state  that  the  same 
basic  types  of  charges  or  deductions  are 
made  under  the  Contract  and  SPVL 
Contract.  Applicants  assert  that  the 
arguments  made  in  the  application  for 
the  prior  order  are  equally  applicable  in 
the  case  of  the  Contract,  and  are 
incorporated  by  reference.  Moreover. 
Applicants  represent  that  the  Variable 
Account  and  the  Contract  will  be 
subject  to  the  same  representations  and 
limitations  as  discussed  in  the  prior 
application. 

D«rinitioD  of  incidental  Insurance 
Benefits 

9.  Applicants  seek  relief  from  Rule  6e- 
3(T)(c)(2)  which  defines  the  term 
"incidental  insurance  benefits"  to  mean 
insurance  benefits  that  do  not  vary  in 
amount  in  accordance  with  the 
investment  experience  of  a  separate 
account.  Under  the  Contract,  the  Owner 
will  have  the  option  to  elect  coverage 
under  a  Waiver  of  Monthly  Deduction 
Rider  for  Total  Disability  (the  'Rider  "). 
which  provides  that  in  the  event  of  the 
total  disability  of  the  insured,  as  defined 
in  the  Rider.  IDS  Life  will  waive  the 
monthly  deduction  for  the  cost  of 
insurance.  Contract  Fee.  the  cost  of  any 
riders,  and  the  death  benefit  guarantee 
charge  for  the  next  Contract  month.  The 
Rider  may  be  deemed  not  to  meet  the 
definition  of  "incidental  insurance 
benefits"  under  Rule  6e-3(T)(c)(2) 
because  the  monthly  cost  of  insurance 
charge  varies  based  upon  the  net 
amount  at  risk  (Death  Benefit  less  Policy 
Value)  under  a  Contract,  which  in  turn 
varies  with  the  investment  experience  of 
the  Subaccounts  (because  of  the 
Contract  Value  component  in  the  net 
amount  at  risk  calculation).  Thus,  the 
amount  of  the  monthly  cost  of  insurance 
charge  that  will  be  waived  under  the 
Rider  will  vary  with  the  investment 
experience  of  the  Subaccounts. 

10.  However,  in  significant  respects, 
the  coverage  provided  by  the  Rider  is  a 
fixed  benefit.  Under  the  Rider,  IDS  Life's 
obligation  to  waive  the  monthly  cost  of 
insurance  charge,  the  Contract  Fee,  the 
cost  of  any  riders  and  the  death  benefit 
charge  for  the  next  Contract  month  is  a 


fixed  obligation,  and  the  benefit  will  be 
provided  irrespective  of  the  investment 
experience  of  the  Subaccounts  (i  e.,  the 
monthly  cost  of  insurance  charge,  the 
Contract  Fee.  the  cost  of  any  riders  and 
the  death  benefit  charge  for  the  next 
Contract  month  will  be  waived 
regardless  of  how  much  the  net  amount 
at  risk  varies).  For  the  reasons  set  forth 
above,  the  exemptive  relief  sought  from 
Rule  6e-3(T)(c)(2)  involves  'technical 
and  unforeseen  matters. "  and  is 
necessary  and  appropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  Act 

Contingent  Deferred  Issue  and 
Administrative  Expense  Charge 

11.  The  Contract  provides  for 
calculation  of  a  Surrender  Charge  which 
includes  a  Contingent  Deferred  Sales 
Charge  ("Sales  Charge  ")  and  a 
Contingent  Deferred  Issue  and 
Administrative  Expense  Charge  ("Issue 
and  Administrative  Expense  Charge"). 
During  the  first  10  Contract  Years  and 
during  the  first  10  years  following  any 
requested  increase  in  Specified  Amount, 
IDS  Life  will  impose  a  Surrender  Charge 
if  the  Owner  surrenders  the  Contract  or 
the  Contract  lapses. 

12.  The  cost-based  Issue  and 
Administrative  Expense  Charge 
reimburses  IDS  Life  for  administrative 
costs  it  incurs  in  issuing  the  Contract. 
The  maximum  amount  of  this  Charge  is 
equal  to  $4  time  the  number  of 
thousands  of  dollars  of  Specified 
Amount. 

13.  Applicants  state  that  whereas  the 
deduction  of  the  sales  charge — either 
upon  a  surrender  or  if  the  Contract 
lapses — is  expressly  permitted  by  Rule 
6(e)-3(T)(b)(i).  (b)(13)(iv)  and  {d){l)(i).  it 
is  not  completely  clear  whether  the 
Issue  and  Administrative  Expense 
Charge  may  be  deducted  upon  surrender 
or  lapse  of  the  Contract.  Rule  6e- 
3(T)(b)(13)(iii)  specifically  allows  the 
deduction  of  amounts  for  administrative 
expenses  from  the  cash  value  of  a 
flexible  premium  variable  life  insurance 
contract,  if  certain  conditions  are 
fulfilled,  all  of  which  are  met  with 
respect  to  the  Contract.  Nothing  in  Rule 
6e-3(T)  specifically  prohibits  the 
deduction  of  such  amounts  from  cash 
value  prior  to  surrender  or  lapse. 

14.  Applicants  submit  that  imposition 
of  the  Issue  and  Administrative  Expense 
Charge  in  the  form  of  a  deferred  charge 
as  part  of  the  Surrender  Charge  is  much 
more  favorable  to  the  Contractowner 
than  the  deduction  of  this  charge  from 
premiums  paid — the  conventional  way 
of  imposing  such  charges.  First,  the 


amount  of  the  Contractowner's 
investment  in  the  Subaccounts  is  not 
reduced  as  it  would  be  if  this  charge 
were  taken  in  full  in  the  first  Contract 
Year.  Second,  the  total  amount  charged 
to  any  Contractowner  is  no  greater  than 
it  would  be  if  these  charges  were  taken 
in  full  in  the  first  Contract  Year.  Finally, 
the  fact  that  the  entire  amount  of  the 
charge  was  not  deducted  initially  will 
favorably  affect  the  amount  of  the  Death 
Benefit  under  Option  2  since  cash  value 
will  be  greater. 

15.  Applicants  represent  that  the  Issue 
and  Administrative  Expense  Charge  is 
the  same  amount  as  would  have  been 
imposed  under  the  Contract  if  the 
expenses  of  issuing  the  Contract  had 
been  recovered  through  a  front-end 
charge.  In  particular.  Applicants 
represent  that  the  Issue  and 
Administrative  Expense  Charge  does 
not  take  into  account  the  time  value  of 
money  (which  would  increase  the 
charge  to  factor  in  the  investment  cost 
to  IDS  Life  of  deferring  the  charge). 
Applicants  represent  that  the  Issue  and 
Administrative  Expense  Charge  does 
not  take  into  account  t^e  likelihood  that 
not  all  Contractowners  will  lapse  or 
surrender  their  Contracts  or  that  some 
Contractowners  may  redeem  later  than 
others  (which  would  increase  the  charge 
for  those  surrendering  or  lapsing  over 
what  they  would  have  paid  had  all 
Contractowners  been  required  to  pay 
the  Issue  and  Administrative  Expense 
Charge  at  the  time  the  Contract  is 
issued.)  As  a  result,  Applicants  submit 
that  Contractowners  will  obtain  the 
advantages  described  above,  which 
arise  from  the  deferred  nature  of  the 
charge,  without  incurring  any  additional 
cost.  Therefore,  Applicant  request 
exemption  from  section  2(a)(32),  22(c), 
26(a)(2),  27(c)(1),  27(c)(2),  and  27(d)  an^ 
Rules  6e-3(T)(b)(12),  6e-3(T)(b)(13)  and 
Rule  22C-1. 

Mixed  Funding 

16.  Applicants'  original  request  for 
exemptive  relief  for  the  SPVL  Contracts 
was  filed  under  Rule  6e-2  (Investment 
Company  Act  Release  No.  IC-14798,  File 
No.  812-«113,  November  18. 1985).  The 
assets  of  the  Separate  Account  are 
currently  derived  from  the  sale  of  single 
premium  variable  life  insurance 
contracts  which  meet  the  requirements 
of  Rule  6e-2.  However.  Applicants 
propose  to  fund  the  Separate  Account  in 
part  from  the  sale  of  fiexible  premium 
variable  life  insurance  contracts. 

17.  Applicants  state  that  while  funding 
of  the  Separate  Account  in  part  from  the 
sale  of  such  flexible  premium  life 
insurance  Contracts  would  not  be 
permitted  under  Rule  6e-2(a)(2)  and 
(b)(15)  as  presently  in  effect,  if  would  be 


permitted  under  the  proposed 
amendments  to  Rule  6e-2(a)(2)  and 
(b)(15),  as  proposed  in  Investment 
Company  Act  Release  No.  IC-14421 
(March  15, 1985)  and  under  Rule  6e- 
3(T)(a)(2)  and  (b)(15), 

18.  "The  interests  of  single  premium 
and  flexible  premium  variable  life 
Contractholders,  IDS  Life's  interests 
with  respect  to  the  two  types  of 
Contracts,  and  the  regulator^' 
frameworks  for  the  two  types  of 
Contracts  are  sufficiently  parallel  that 
funding  both  Contracts  through  a  single 
spearate  account  should  not  prejudice 
any  Contractholder.  Furthermore,  the 
increased  pooling,  diversification,  and 
scale  economies  in  expenses  realized 
from  the  use  of  a  single  separate 
account  should  benefit  both  types  of 
Contractholders.  Therefore,  the  funding 
of  both  types  of  life  insurance  Contracts 
with  a  single  separate  account  should  be 
permitted.  Furthermore,  the  requested 
relief  is  consistent  with  the  proposed 
amendments  to  Rule  6e-2.  and  presently 
would  be  allowed  under  Rule  6e-3(T). 

19.  For  the  reasons  set  forth  above, 
Applicants  assert  that  the  exemptive 
relief  sought  from  Rule  6e-2  is  necessary 
and  appropriate,  in  the  public  interest, 
and  consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

ionathan  G.  Katz, 

Secretary. 

[FR  Doc.  87-12423  Filed  5-29-87:  8:45  am] 
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TENNESSEE  VALLEY  AUTHORITY 

Information  Collection  Under  Review 
by  the  Office  of  Management  and 
Budget  (0MB) 

agency:  Tennessee  Valley  Authority. 
ACTION:  Information  collection  under 
review  by  the  Office  of  Management 
and  Budget  (0MB). 

summary:  The  Tennessee  Valley 
Authority  (TVA)  has  sent  to  0MB  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  Chapter  35).  as  amended  by  Pub. 
L.  99-591. 

Requests  for  information,  including 
copies  of  the  information  collection 
proposed  and  supporting 
documentation,  should  be  directed  to 
the  Agency  Clearance  Officer  whose 
name,  address,  and  telephone  number 
appear  below.  Questions  or  comments^^^ 


should  be  directed  to  the  Agency 

Clearance  Officer  and  also  to  the  Office 

of  Information  and  Regulatory  Affairs. 

Office  of  Management  and  Budget. 

Washington,  DC  20503;  Attention:  Desk 

Officer  for  Tennessee  Valley  Authority, 

395-7313. 

Agency  clearance  officer:  Mark  R. 
Winter,  Tennessee  Valley  Authority, 
100  Lupton  Building,  Chattanooga.  TN 
37401:  (615)  751-2524. 

Type  of  request:  Regular  submission. 

Title  of  information  collection: 
Questionnaire  for  Consulting 
Foresters  in  the  Tennessee  Valley 
Region, 

Frequency  of  use:  On  occasion. 

Type  of  affected  public:  Small 
businesses  or  organizations. 

Small  businesses  or  organizations 
affected:  Yes. 

Federal  budget  functional  category 
code:  452. 

Estimated  number  of  annual  responses: 
200. 

Estimated  total  annual  burden  hours:  60. 

Need  for  and  use  of  information:  This 
information  collection  is  necessary  for 
an  evaluation  of  TVA's  Consulting 
Foresters  Assistance  Program  by  the 
Association  of  Consulting  Foresters. 

John  W.  Thompson. 

Manager  of  Corporate  Services.  Senior 

Agency  Official. 

[FR  Doc  87-12333  Filed  5-29-87;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

[Order  87-6-701 

Fitness  Determination  of  Air  Cape, 
Inc.,  d/b/a  Nantucket  Airlines;  Order 
To  Show  Cause 

agency:  Department  of  Transportation. 

action:  Notice  of  Commuter  Air  Carrier 
Fitness,  Determination — Order  87-6-70, 
Order  to  Show  Cause. 

summary:  The  Department  of 
Transportation  is  proposing  to  find  that 
Air  Cape,  Inc.  d/b/a  Nantucket  Airlines 
is  fit,  willing,  and  able  to  previde 
commuter  air  service  under  section 
419(c)(2)  of  the  Federal  Aviation  Act. 
Responses:  All  interested  persons 
wishing  to  respond  to  the  Department  of 
Transportation's  tentative  itness 
determination  should  file  their 
responses  with  the  Air  Carrier  Fitness 
Division,  Room  6420,  Department  of 
Transportation,  400  7th  Street,  SW. 
Washington,  DC  20590,  and  serve  them 
on  all  persons  listed  in  Attachment  A  to 


UM  I 


20490 


Federal  Re^''*''""    '  ^"^ 


\n    104   /  Monday.   |une  1,  1987   /   Notices 


the  order.  Responses  shall  be  filed  no 

i.iUT  th.in  June  5.  l^W 

FOR  FURTHER  INFORMATION  CONTACT: 

James  A   l-awyfr.  Air  Camer  Fitness 
Division.  Uepartment  of  Transportation, 
4()0  7th  Street.  SW  .  Washington,  DC 
20590,  (202)  366-1064. 

Dated:  May  26. 1987.  v 

Vance  Fort, 

Deputy  Assistant  Secretary  for  Policy  and 
International  Affairs. 
|FR  Doc.  87-12393  Filed  5-29-87;  8:45  am) 

BILUNG  CODE  4*10-«3-M 


lOrder  87-S-711 

Fitness  Determination  of  Pearson 
Aviation  Corporation  d/b/a  Pacair 
Order  To  Show  Cause 

AQENCv:  Department  of  Transportation. 
action:  Notice  of  Commuter  Air  Carrier 
Fsni'ss.  Determination — Order  87-5-?l, 
( )r(i»T  to  Show  Cause. 

summary:  The  Department  of 
Iransportation  is  proposing  to  find 
Pearson  Aviation  Corporation  d/b/a/ 
PacAir  fit,  willing,  and  able  to  provide 
commuter  air  service  under  section 
419(c)(2)  of  the  Federal  Aviation  Act. 
Responses:  All  interested  persons 
wishing  to  respond  to  the  Department  of 
Transportation's  tentative  fitness 
determination  should  file  their 
responses  with  the  Air  Carrier  Fitness 
Division,  P-56,  Department  of 
Transportation,  400  Seventh  Street,  SW., 
Room  6420,  Washington,  DC  20590,  and 
serve  them  on  all  persons  listed  in 
Attachment  A  of  the  order.  Responses 
shall  be  filed  no  later  than  June  5,  1987. 
FOR  FURTHER  INFORMATION  CONTACT 
M.S.  Katny  A.  Lasby.  A;i  Carrier  Fitness 
Division  (P-56,  Room  6420,  U.S. 
Department  of  Transportation,  400 
Seventh  Street,  SW..  Washington,  DC 
20590,  (202)  366-2337. 

Dated:  May  26, 1987. 
V  ance  Fort,  < 

Deputy  Assistant  Secretary  for  Policy  and 
Internatinal  Affairs. 

jFR  Doc.  87-12394  Filed  5-29-87;  8:45  am) 
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Federal  Railroad  Administration 

IBS-AP-No    2^88 

Southern  Railway  System; 
Postponement  of  Public  Hearing 

1  he  public  Hearing  scheduled  fur  May 
28, 1987,  in  Macon,  Georgia,  concerning 
the  captioned  block  signal  application, 
has  been  postponed  indefinitely. 


The  postponement  is  t)ein)i;  made  at 
the  request  of  the  applicant,  the 
Southern  Railway  System. 

In  the  applic;<ition  that  will  be  the 
subject  of  this  hearing,  the  Southern 
Railway  System  has  petitioned  the 
Federal  Railroad  Administration  (FRAl 
for  approval  of  the  proposed 
discontinuance  of  the  traffic  control  and 
automatic  block  signal  systems  between 
Edgewood,  Georgia  and  Lee,  Georgia 
This  proceeding  is  identified  as  FR.'K 
Block  Signal  Appliiatinn  No  2,'')8fl  (See 
the  original  hearing  notice  published 
April  14.  1987,  Hi  52  KR  12106  and  1210"  i 

FRA  regrets  any  inconvenience 
caused  by  the  postponement  of  this 
hearing. 

Issued  in  Washington,  DC,  on  May  26, 
1987. 
I.W.  Walsh. 

Associate  Administrator  for  Safety. 

(FR  Doc  87-12346  Filed  5-29-87;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

Dated:  May  26. 1987. 

The  Department  of  Treaury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Pub.  L.  96-511.  Copies  of  the 
8ubmission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  to  the  OMB 
reviewer  listed  and  to  the  Treasury 
Department  Clearance  Officer. 
Department  of  the  Treasury.  Room  2224. 
15th  and  Pennsylvania  Avenue.  NW., 
Washington.  DC  20220. 

Bureau  of  the  Public  Debt 

OMB  Number:  New 

Form  Number:  5263 

Type  of  Review:  New  Collection 

Title:  Order  for  Series  EE  U.S.  Savings 

Bonds 
Description:  Form  5263  is  needed  to 

indicate  registration  and  number  and 

denomination  of  Series  EE  U.S. 

Savings  Bonds  to  be  purchased.  The 

form  is  also  used  to  document  the 

request  for  issuance. 
Respondents:  Individuals  or  households. 

State  or  local  governments.  Farms, 

Businesses 
Estimated  Burden:  74,615  hours 
Clearance  Officer:  Peter  Laugesen  (202J 


376-3902.  Bureau  of  the  Public  Debt. 
Room  44.S  999  E  Street,  NW., 
Washington.  DC  2022fi 

OMB  Reviewer  Milo  Sunderhauf  (202) 
;i9r)-t>HH<),  Office  of  Management  and 
Budget,  Room  3208,  New  Executive 
Office  Building,  Washington.  DC  20503 

Lois  K   Holland. 

Department  Reports,  Management  Officer 

IFR  Dor  8-'-12424  Filed, 5-29-87;  8:45  am] 
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Office  of  the  Secretary 

I  Supplement  to  Department  Circular— 
Public  Debt  Serte«— No.  14-87) 

Treasury  Notes,  Series  Y-1989 

The  Secretary  announced  on  May  20. 
1987.  that  the  interest  rate  on  the  notes 
designated  Series  V-1989.  described  in 
Department  Circular — Public  Debt 
Series— No.  14-87  dated  May  14,  1987, 
will  be  8  percent.  Interest  on  the  notes 
will  be  payable  at  the  rate  of  8  percent 
per  annum. 
Gerald  Murphy, 
Fiscal  Assistant  Secretary. 
(FR  Doc  87-12354  Filed  5-2&-87;  8:45  am) 
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UNITED  STATES  INFORMATION 
AGENCY 

Grants;  Initiation  of  a  New  Project  in 
Zimbabwe  Sponsored  by  a  Special 
African  Programming  Inttiattve; 
Teacher,  Text,  Technology  (TTT) 

The  Bureau  of  Educational  and 
Cultural  Affairs  of  the  United  States 
Information  Agency  plans  to  award  a 
grant  to  a  U.S.  academic  institution  of 
higher  education  for  the  purpose  of 
assisting  in  the  development  of 
secondary  school  teachers  in 
Zimbabwe.  The  grantee  will  work  with 
the  Associate  College  Center  of  the 
University  of  Zimbabwe  in  its  efforts  to 
develop  staff  and  strengthen  its 
curriculum  and  textbook-writing 
capacities. 

The  program  will  be  a  copiponent  of 
the  Agency's  Teacher-Text-Technology 
(TTT)  Initiative  which  is  an  element  of 
the  Fulbright  Exchange  Program,  TTT  is 
designed  to  support  the  efforts  of 
African  countnes  to  upgrade  secondary 
education  and  related  teacher  training  in 
English,  math,  science  and  other  fields. 


Proposals  will  be  reviewed  consistent 
with  Bureau  guidelines.  A  twelve-month 
grant  will  be  awarded  on  or  about 
September  15.  1987,  Deadline  for  receipt 
of  proposals  is  COB.  Frida>,  July  10, 
1987.  For  details,  interested  institutions 
should  contact  the  Agency's  TTT 
Coordinator,  Bob  Dalsky,  E/AEA — 
Room  234,  US.  Information  Agency,  301 
Fourth  Street.  SW..  Washington,  DC 
20547.  telephone  (202)  485-7355. 

Dated:  M.iV  27  1987. 
Robert  R.  Gosende. 
Deputy  Associate  Director.  Bureau  of 
Educational  and  Cultural  Affairs. 
|FR  Doc.  87-12402  Filed  5-29-87;  8:45  am] 
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Sunshine  Act  Meetings 


This   section   of   the   FEDERAL   REGISTER 
contains  notices  of   meetings  put)^ls^ed 
under  ttie  "Govefnment  in  tfie  Sunshine 
Act"   (Pub    L.   94-409)   5   U  S  C.   552b(e)(3) 


COMMODITY  FUTURES  TRADING 

COMMISSION 

TIME  AND  date:  10:00  d.m..  June  9, 1987. 

Pi-ACE;  ^(UJ  K  St.,  NW.,  Washington, 

DC.  5th  Floor  Hearing  Room. 

STATUS:  n;  .■., 

MATTERS  TO  BE  CONSIDERED:  DiSCUSSioO 

of  Off-Exchange  Issues. 

CONTACT  PERSON  FOR  MORE 

information:  |.  -ui  .\  Webb,  254-6314. 

lean  A.  Webb. 

Secretary  of  the  Commission. 

\VR  Doc  87-12481  Filed  5-28-87:  2:59  pm) 
BIUINO  CODE  ft351-01-ll 


COMMODITY  FUTURES  TRADING 
COMMISSION 

TIME  AND  date:  11:00  a.m..  June  9. 1987. 
place:  2033  K  St..  NW..  Washington. 
'  H     Hth  Floor  Conference  Room. 
STATUS;  Closed. 
MATTERS  TO  BE  CONSIDERED:  Judicial 

contact  PERSON  FOR  MORE 

information:  jean  A.  Wobb.  254-6314. 

j.-.iii   \    Webb. 

Secretary  of  the  Commission.  , 

\VR  Doc.  87-12482  Filed  5-28-87:  2:59  pm) 
BILUNQ  CODE  US1-01-M 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

TIME  AND  DATE:  10:00  a.m.,  June  23, 1987 
place:  2033  K  St.,  NW..  Washington. 
DC,  5th  Floor  Hearing  Room. 

status:  On.'n 

MATTERS  TO  BE  CONSIOf  RED: 

Application  of  the  MidAmerica  Commodity 
Exchange  for  designation  as  a  contract 
market  in  Austrahan  Dollar  Futures. 

Application  of  the  Coffee  Sugar  Cocoa 
Exchange  for  designation  as  a  contract 
market  in  Inflation  Rate  options. 

contact  person  for  more 

information:  Jean  A.  Webb.  254-6314. 
jean  A.  Webb, 

Secretary  of  the  Commission. 

|FR  Doc.  87-12483  Filed  5-28-87;  2:59  pm) 
BILUNO  CODE  ( 3S1-«1-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

TIME  AND  DATE:  1 !    *< !  am..  Junc  23. 1987. 
place:  2033  K  St..  NW..  Washington. 
i )(    Hth  Floor  Conference  Room. 
STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED 

!;:ifir(  I'tncnt  M.i"<':^ 

CONTACT  PERSON  FOR  MORE 

information:  Jean  A.  Webb.  254-6314. 

jL-an  A   V\t'bb, 

Secretary  of  the  Commission. 

|FR  Doc.  87-12484  Filed  5-28-87:  2:59  pm] 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

TIME  AND  date:  10:00  a.m..  June  30. 1987. 
place;  ^11)  k  St..  NW..  Washington, 
UC,  5th  Floor  Hearing  Room. 
STATUS:  npt;i 
MATTERS  TO  BE  CONSlDtHED:  Part  9. 

Commission  review  oi^xchange 
Disciplinary.  Access  Denial  and  other 
Adverse  Action,  final  rules. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  J.  ,1:1  .\   Webb.  254-6314. 

Jean  A.  Webb. 

Secretary  of  the  Commission. 

[VR  Doc.  87-12485  Filed  5-28-87;  2:59  pm] 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

TIME  AND  date:  11:00  a.m..  June  30. 1987. 
place:  2033  K  St..  NW..  Washington. 
UC,  8th  Floor  Conference  Room. 
STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERFD 

Knforcenu:!'  M  i'n  ■'^ 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Jean  A.  Webb.  254-6314. 

jean  A.  V\t)bb. 

Secretary  of  the  Commission. 

(KR  Doc  87-12486  Filed  5-28-87;  2:59  pm] 
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EQUAL  EMPLOYMENT  OPPORTUNITY 

COMMISSION 

TIME  AND  DATE:  2:00  PM  (Eastern  Time) 

Monday.  June  9. 1987. 

PLACE:  Clarence  M.  Mitchell.  Jr.. 

Conference  Room  No.  200-C  on  the  2nd 

Floor  of  the  Columbia  Plaza  Office 

Building.  2401  "E"  Street.  NW.. 

Washington.  DC  20507. 

STATUS:  Part  will  be  open  to  the  public 

and  part  will  be  closed  to  the  public. 


fftifr.il  Kt'Kislor 
Vol.  52.  No.  104 
Monday.  June  1.  1987 


MATTERS  TO  BE  CONSIDERED; 
Open 

1.  Announcement  of  Notation  Vote(s). 

2.  Report  on  Commission  Operations 
(Optional). 

3.  Proposed  FY  1988  Qualification  Criteria 
for  the  Tribal  Employment  Rights  Office 
Program. 

4.  Proposed  FY  1988  Funding  Principles  for 
State  and  Local  Fair  Employment  Practices 
Agencies. 

5.  Proposed  Federal  Sector  Complaint 
Processing  Manual. 

6.  Proposed  Annual  Report  on  the 
Employment  of  Minorities.  Women  and 
Individuals  with  Handicaps  in  the  Federal 
Government  for  Fiscal  Year  1985. 

7.  Proposed  Annual  Report  on  the 
Coordination  of  Federal  Equal  Employment 
Opportunity  Programs  for  Fiscal  Year  1986. 

Closed 

Litigation  Authorization;  General  Counsel 
Recommendations. 

Note. — Any  mater  not  discussed  or 
concluded  may  be  carried  over  to  a  later 
meeting.  (In  addition  to  publishing  notices  on 
EEOC  Commission  meetings  in  the  Federal 
Register,  the  Commission  also  provides  a 
recorded  announcement  a  full  week  in 
advance  on  future  Commission  sessions.) 

Please  telephone  (202)  634-6748  at  all 
times  for  information  on  these  meetings. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  C  \:i'h  .i  C   Matthews, 
Executive  Officer  at  (202)  634-6748. 

Dated:  May  28.  1987. 
Cynthia  C.  Matthews, 
Executive  Officer,  Executive  Secretariat. 
(FR  Doc.  87-12494  Filed  5-28-87  3:39  pm] 
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SECURITIES  AND  EXCHANGE  COMMISSION 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Government  in  the 
Sunshine  Act.  Pub.  L.  94-^09,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meeting  during 
the  week  of  June  1. 1987: 

A  closed  meeting  will  be  held  on 
Tuesday,  June  2, 1987,  at  2:30  p.m. 

The  Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  of  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Cfertain 
staff  members  who  are  responsible  for 
the  calendared  matters  may  also  be 
present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
cretified  that,  in  his  opinion,  one  or  more 
of  the  exemptions  set  forth  in  5  U.S.C. 
552b(c)(4),  (8),  (9)(A)  and  (10)  and  17 
CFR  200.402(a)(4).  (8).  (9)(i)  and  (10), 


permit  consideration  of  the  scheduled 
matters  at  a  closed  meeting. 

Commi.ssioner  Fleischman,  as  duty 
officer,  voted  to  consider  the  items  listed 
for  the  closed  meeting  m  closed  session. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Tuesday,  June  2. 
1987.  at  2:30  p.m..  will  be: 

Formal  orders  of  investigation. 
Institution  of  administrative  proceedings  of 
an  enforcement  nature. 


Settlement  of  administrative  proceedings  of 

an  enforcement  nature. 
To  amend  iniunctive  action. 
Institution  of  iniunctive  actions. 
Settlement  of  in)unctive  action. 
Regulatory  matter  regarding  financial 
Opinion. 

At  times  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 


any.  matters  have  been  added,  deleted 
or  postponed,  please  contact:  Brent 
Taylor  at  (202)  272-2014. 
jooathan  G.  Katz. 
Secretary.  i 

May  27. 1987. 

[FR  Doc.  87-12459  Filed  5-28-87;  llSl  amj 
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Corrections 


This   section  of  the  FEDERAL   REGISTER 
contains  editorial   corrections  of  previously 
publisfied   Presidential,   Rule,   Proposed      ^ 
Rule,   and   Notice  documents  and  volumes 
of  the  Code  of   Federal   Regulations. 
These  corrections  are   prepared   by  the 
Office  of   the   Federal   Register.   Agency 
prepared  corrections  are  issued  as   signed 
documents  and  appear  in   the  appropriate 
document  categories  elsewhere   m   the 
issue. 


E  NVIRONMtNTAL  PROTECTION 
AGENCY 

40  CFR  Part  ;00 

IOPTS-260002;  FRL  3157-21 

Proposed  Fees  for  Processing 

Premanufacture  Notices.  Exemption 
Applications  and  Notices,  and 
Significant  New  Use  Notices 

Correction 

In  proposed  rule  cfbcument  87-8780 
beginning  on  page  12940  in  the  issue  of 
Monday,  April  20. 1987,  make  the 
following  corrections: 

1.  On  page  12942,  in  the  third  column, 
in  the  third  complete  paragraph,  in  the 
2nd  line  "scction"was  mH[^peIled.  Also 


!   % 


in  the  11th  line  "$400  million"  should 
read  "$40  million". 

S  700  49     'Corrected) 

Z.Un  page  12944,  in  S  700.49.  in  the 
third  column,  in  the  fourth  line  the 
section  reference  "S  700.45(d)"  should 
read  "S  700.45{b)".Q03 

BILUNG  CODE  1S05-01-0 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 

Administration 

Advisory  Council  Meeting 
Correction 

In  notice  document  87-11591  beginning 
on  page  19203  in  the  issue  of  Thursday, 
May  21. 1987,  make  the  following 
correction: 

On  page  19203,  in  the  second  column, 
in  the  24th  line,  "June  19"  should  read 
"June  29". 
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Federal   Register 

Vol.  52,  No.  104 

Monday.  June  1.  1987 


Monday 
June  1,  1987 


DEPARTMENT  OF  THE  INTERIOR 
Office  of  the  Secretary 
43  CFR  Part  2 

Records  and  Testimony;  Freedom  of 
Information  Act 

Correction 

In  proposed  rule  document  87-10788 
beginning  on  page  17780  in  the  issue  of 
Tuesday,  May  12, 1987,  make  the 
following  corrections: 

§  2  16     iCorrectedl 

1.  On  page  17783,  in  the  third  column, 
in  S  2.16{c)(2)(iii),  in  the  fourth  line, 
insert  "a"  after  "and". 

§  2  17      Corrected! 

2.  In  the  same  column,  in  §  2.17(a),  in 
the  fourth  linp  "nne"  should  read  "no". 

§2.20    ICorrectedl 

3.  On  page  17785,  in  §  2.20(f).  in  the 
third  column,  in  the  10th  line.  "217" 
should  read  "2.17". 
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Part  II 


Department  of  Labor 

Employment  and  Training  Administration 
Wage  and  Hour  Division 


20  CFR  Parts  654  and  655 

Labor  Certification  Process  for  the 

Temporary  Employment  of  Aliens  in 

Agriculture  and  Logging  in  the  United 

States;  Interim  Final  Rule;  Request  for 

Comments 

29  CFR  Part  501 

Enforcement  of  Contractual  Obligations 
for  Temporary  Alien  Agricultural  Workers 
Admitted  Under  Section  216  of  the 
immigration  and  Nationality  Act;  Interim 
Final  Rule;  Request  for  Comments 
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DEPARTMENT  OF  LABOR 

Employment  and  Training  • 

Administration 

20  CFR  Parts  654  and  655 

Latwr  Certification  Process  for  ttie 
Temporary  Employment  of  Aliens  In 
Agriculture  and  Logging  In  the  Ur^tad 
States 

agency:  Employment  and  Training 

Aiiministration,  Labor. 

ACTION:  Interim  final  rule:  request  for 

comments. 

summary:  The  Employment  and 
1  raining  Administration  (ETi^of  the 
U.S.  Department  of  Labor  (DOL)  is 
amending  its  regulations  for  the 
certification  of  nonimmigrant  aliens  for 
temporary  employment  in  agriculture 
and  logging  in  the  United  States.  These 
amendments  will  conform  the 
regulations  to  the  requirements  of  the 
Immigration  and  Nationality  Act  (INAl 
as  amended  by  the  Immigration  Reform 
and  Control  Act  of  1986  (IRCA).  The 
amendments  incorporate  the  provisions 
specified  by  the  statute  into  the  present 
regulatory  framework,  and  make  other 
procedural  and  technical  changes 
deemed  necessary  to  efficiently  carry 
out  the  Secretary  of  Labor's 
responsibilities  under  the  INA. 

DATES: 

Effective  date:  The  intenm  final  rule  is 
effective  on  June  1.  1987,  Applications 
for  temporary  alien  agricultural  labor 
certification  filed  on  or  after  that  date 
will  be  processed  pursuant  to  the 
interim  final  rule. 

Comments:  The  comment  period  in 
this  rulemaking  is  being  reopened 
through  July  31. 1987.  Comments  on  the 
May  5. 1987,  proposed  rule  (52  FR  16770) 
will  be  considered  as  part  of  this 
rulemaking.  Comments  on  the  interim 
final  rule  must  be  submitted  by  mad  and 
be  received  on  or  before  )uly  31. 1987. 
ADDRESS:  Send  written  comments  to: 
AssislHnt  Secretary  of  Labor. 
Employment  and  Training 
Administration,  Room  N4456,  200 
Constitution  Avenue.  NW.,  Washington, 
DC  2021 0-.  Attention:  Director.  U.S. 
pjnployment  Service. 
FOR  FURTHER  INFOflMATTON  COtTTACT: 
Mr.  Thomas  M.  Bruening.  Telephone 
(202)  535-0183. 
SUPPLEMENTARY  tNFORMATK)M: 

1.  History  of  This  Rulemaking 

On  May  5.  1987.  there  was  published 
in  the  Federal  Register  a  proposed  rule 
to  implement  the  Department  of  Labor's 
responsibilities  under  the  temporary 
alien  agricultural  labor  certification 


program,  as  set  out  at  sections  101(a] 
(ISMHXiiMa).  214(c).  and  216  of  the 
Immigration  and  Nationality  Act  (INA), 
as  amended  by  the  Immigraticm  Reform 
and  Control  Act  of  1986.  Pub.  L.  99-603 
(IRCA).  100  Stat.  3359.  52  FR  1B770. 
Under  that  program  job  opporhmilies 
are  certified  for  nonimmigrant  alien 
workers  ("H-2A"  workers)  to  perform 
agricultural  labor  or  services  of  a 
temporary  or  seasonal  nature  in  the 
United  States.  Written  comments  on  the 
proposed  rule  were  invited  through  May 
19,  1987. 

The  H-2A-reIated  amendments  to  INA 
made  by  IRCA  apply  to  petitions  and 
applications  filed  under  INA  sections 
214(c)  and  216  on  or  after  the  effective 
date  of  June  1.  1987.  IRCA  section  301(d). 
8  U.S.C.  1186  note.  Section  301(e)  of 
IRCA  requires  that  "(njotwithstanding 
any  other  provision  of  law,  final 
regulations  to  implement .  .  .  [sections 
101(a)  (15)(H)(ii)(a)  and  216  of  the 
Immigration  and  Nationality  Act)  shall 
first  be  issued,  on  an  interim  or  other 
basis,  not  later  than  the  effective  date." 
8  U.S.C.  1186  note. 

To  the  extent  feasible,  given  the 
constraints  of  time  and  the  statutory 
mandate  to  issue  final  regulations  by 
June  1.  1987,  the  comments  received  on 
the  proposed  rule  have  been  considered 
and  some  changes  have  been  made  in 
this  interim  final  rule.  When  changes 
have  been  made,  other  than  minor 
technical  or  typographic.il  changes,  they 
are  discussed  in  this  preamble. 

While  the  comments  received  during 
the  comment  period  on  the  proposed 
rule  continue  to  be  considered,  the 
Department  of  Labor  is  publishing  this 
final  rule  on  an  interim  basis.  The 
comment  period  is  being  reopened 
through  July  31, 1987.  with  comments 
invited  on  the  interim  final  rule.  A  final 
rule  will  be  published  at  a  later  date. 
The  preamble  to  that  final  rule  will 
discuss  the  comments  received  on  the 
proposed  rule  and  the  interim  final  rule. 
and,  where  appropriate,  the  intenm  final 
rule  will  be  amended. 

U.  Statutory  and  Regulatory  Background 

Whether  to  grant  or  deny  an 
employer's  petition  to  import  a 
nonimmigrant  alien  to  the  United  States 
for  the  purpose  of  temporary 
employment  is  solely  the  decision  of  the 
Attorney  tJeneral  and  his  designee,  the 
Commissioner  of  the  Immigration  and 
Naturalization  Service  (INS).  The 
liiwniKration  and  Nationafity  Act  (INA) 
(8  U.S.C.  1101  et  seq.],  as  amended  by 
the  Immigration  Reform  and  Control  Act 
of  1986  (IRCA)  (Pub,  L  99-603),  provides 
that  the  Attorney  General  may  not 
approve  such  a  petition  from  an 
employer  for  employment  of 


nonimmigrant  H-2A  alien  workers  in 
agriculture  unless  the  petitioner  has 
applied  to  the  Secretary  of  Labor 
(Secretary)  for  a  labor  certificafion 
showing  that;  (1)  There  are  not  sufficient 
workers  who  are  able,  willing,  and 
qualified  and  who  will  be  available  at 
the  time  and  place  needed  to  perform 
the  labor  or  services  involved  in  the 
petition:  and  (2)  the  employment  of  the 
alien  in  such  labor  or  services  will  not 
adversely  affect  the  wages  and  working 
conditions  of  workers  in  the  United 
States  similarly  employed. 

The  amendments  to  the  INA  made  by 
IRCA  codify  DOL's  role  in  the 
temporary  alien  agricultural  labor 
certification  process.  Prior  to  1987,  many 
of  the  responsibilities  of  the  Department 
of  Labor  (DOL)  specified  in  IRCA  were 
carried  out  under  the  requirement  in  the 
INA  at  8  U,S,C.  1184(c)  that  the  Attorney 
General  consult  with  appropriate 
agencies  of  the  Government  concerning 
the  importation  of  nonimmigrant 
workers,  and  under  INS  regulations 
governing  the  reliance  placed  by  INS  on 
the  advice  of  DOL  relative  to  U.S. 
worker  availability  and  adverse  effect. 
See  8  CFR  214,2(h)"[3)(i]  (1986),  Pursuant 
to  INS  regulations.  DOL  promulgated 
regulations  at  20  CFR  Part  655,  Subpart 
C  for  the  certification  of  temporary 
employment  of  nonimmigrant  aliens  in 
agriculture  and  logging  in  the  United 
States  The  amendments  in  this 
document  contain  changes  to  the  labor 
certification  process  as  mandated  by 
IRCA  and  revise  certain  current 
procedures  deemed  necessary  by  DOL 
to  carry  out  its  statutory  responsibilities. 
DOL's  regulations  governing  the  H-2A 
program  apply  to  all  employer 
applications  submitted  on  or  after  June 
1, 1987.  Applications  for  temporary  alien 
agricultural  labor  certification  submitted 
before  June  1,  1987.  are  governed  by  the 
H-2  regulations  in  20  CYK  Part  655, 
Subpart  C  (1986).  (The  INS,  through  its 
regulations  at  8  CVR  Part  214.  will 
continue  to  be  responsible  for  the  final 
approval  of  petitions  for  the  admission 
of  nonimmigrant  aliens,  including  H-2A 
workers.) 

III.  Contents  of  Regulations 

Following  is  a  secfion-by-section 
summary  of  the  primary  components  of 
the  regulations  in  this  new  Subpart  B  of 
20  CFR  Part  655.  Major  differences 
between  the  H-2  agricultural  regulations 
and  the  H-2A  interim  final  regulations 
are  identified  and  discussed.  The 
interim  final  H-2A  regulations  are 
arranged  as  follows:  Sections  655.0- 
655.000  describes  broadly  the  concepts 
behind  the  temporary  alien  labor 
certification  programs;  Subpart  A 


continues  to  provide  regulations  for 
occupations  other  than  agriculture  and 
logging:  Subpart  B  covers  H-2A 
agricultural  work;  and  Subpart  C 
continues  to  cover  non-H-2A  temporary 
agricultural  work  and  logging, 

A.  Sections  655.0-655.000  and  655.91- 
655.93:  Statutory  and  Regulatory 
Background 

These  sections  describe  the  statutory 
and  regulatory  standards  behind  the  H- 
2  and  the  H-2A  regulations;  the 
construction  given  by  DOL  to  the  factors 
impacting  upon  the  Secretary's 
responsibilities  and  determinations;  and 
the  delegation  of  authority  for  program 
operation  to  certain  officials.  A 
provision  in  the  H-2A  program  allows 
DOL  to  have  some  flexibility  in       \ 
permitUng  exceptions  to  general  v  - 

procedures  in  the  certification  process  to  ; 
recognize  unique  circumstances  and        ^ 
characteristics  for  some  agricultural 
employer/worker  situations.  DOL  has 
determined  this  is  needed  based  on  past 
experiences  with  such  occupations  as 
sheepherding  and  custom  combine 
occupations  and  available  information 
which  indicates  that  flexibility  will  be 
needed  to  efficiently  handle  the 
applications  of  employers  who  may  be 
seeking  H-2A  certification  as  the  result 
of  IRCA.  To  avoid  unnecessary  delay 
and  to  provide  greater  flexibility  in 
making  such  determinations,  the 
consultation  process  for  establishment 
of  special  procedures  has  been  made 
nonmandatory.  Based  on  the  similarity 
of  occupations,  the  interim  final  rule  has 
been  changed  to  clarify  DOL's  intent 
that  the  special  procedures  in  place  for 
sheepherding  may  be  applied  by  DOL  to 
occupations  in  the  range  production  of 
other  livestock. 

B.  Section  655. 100:  General  Description 
of  Subpart  and  Definitions  of  Terms 

In  this  section,  a  general  description 
of  Subpart  B  is  provided  along  with 
definitions  for  terms  used  in  the  subpart. 
In  this  interim  final  rule,  the  definition  of 
"United  States  worker"  has  been 
changed  from  the  proposed  rule  to 
delete  the  separate  reference  to  special 
agricultural  workers  (SAWs)  as 
provided  for  under  sections  210  and 
210A  of  the  INA,  as  amended  by  IRCA,  8 
U.S.C.  1161  and  1162;  see  H.R,  Conf.  Rep. 
No.  99-1000,  99th  Cong,,  2d  Sess.  97 
(1986).  The  remaining  language  is  broad 
enough  to  include  SAWs  as  U.S. 
workers,  making  a  separate  reference 
unnecessary. 

Further,  consistent  with  secfion 
5  274a, 11  of  the  INS  regulafions  (8  CFR 
274a. 11),  an  individual  who  claims  to  be 
eligible,  and  who  intends  to  apply  or  has 
applied,  for  benefits  pursuant  to  section 


245A  or  210  of  the  INA  or  section  202  of 
IRCA.  and  who  attests  to  that  fact  on 
INS  Form  1-9  and  provides  the 
documentation  of  identity  required  by  8 
CFR  274a.ll.  is  a  "U.S.  worker"  for  work 
contract  periods  ending  no  later  than 
September  1. 1987.  See  52  FR  16226  (May 
1. 1987).  These  workers  are  given  such 
limited  work  authorization  by  INS  as 
part  of  the  legalization,  SAW,  and 
Cuban/HaiUan  entrant  adjustment 
applicafion  programs.  Id. 

To  reflect  DOL's  intent,  "eligible 
worker"  is  defined  in  the  interim  final 
rule  as  "U.S.  worker". 

The  definitions  also  include  a  new 
definition  for  "agricultural  labor  or 
services  of  a  temporary  or  seasonal 
nature,"  consistent  with  the  INA.  As 
mandated  by  the  INA,  "agricultural 
labor  or  services"  consists  of 
"agricultural  labor"  as  defined  in  section 
3121(g)  of  the  Internal  Revenue  Code  of 
1954  (29  U.S.C.  3121(g));  and 
"agriculture"  as  defined  in  secfion  3(f)  of 
the  Fair  Labor  Standards  Act  of  1938  (29 
U.S.C.  203(f)). 

The  phrase  "of  a  temporary  or 
seasonal  nature"  is  defined  consistently 
with  the  phrase  "on  a  seasonal  or  other 
temporary  basis",  as  defined  by  DOL  in 
the  regulafions  implementing  the 
Migrant  and  Seasonal  Agricultural 
Worker  Protecfion  Act  (MSPA),  See  29 
CFR  500.20.  Given  the  interconnection 
between  the  various  programs 
administered  by  DOL  in  the  area  of 
agricultural  labor  and  services,  and  the 
fact  that  many  agricultural  employers 
and  workers  will  have  to  deal  with  both 
the  MSPA  and  H-2A  programs  in 
securing  a  labor  force  during  an 
agricultural  season,  it  is  appropriate  to 
have  a  single  definifion,  consistent  with 
a  coordinated  approach  toward 
compliance  and  enforcement.  This  will 
not  be  a  problem  for  much  of  agriculture, 
which  uses  workers  on  a  seasonal  basis. 

These  regulafions  reflect  the  present 
administrative  interpretation  of  the 
word  "temporary"  under  the  H-2 
provision  and  are  consistent  with  the 
common  meaning  of  the  word 
"temporary."  One  would  expect  that  the 
same  word  would  have  the  same 
meaning  within  a  single  sentence — i.e.. 
that  "temporary"  would  have  the  same 
meaning  in  both  sections 
101(a)(15)(H)(ii)  (a)  and  (b)  of  the  INA.  8 
U.S.C,  1101(a)(15)(H)(ii)  (a)  and  (b). 
There  is  nothing  in  either  the  language 
of  the  statute  or  the  legislative  history 
that  would  lead  DOL  to  question  this 
otherwise  self-evident  proposifion. 
Therefore,  the  definifion  of  temporary 
for  H-2A  workers  is  the  same  as  that  for 
H-2  workers:  Less  than  12  monjhs.  It 
may  be  that  there  are  unusual 


circimistances  where  a  "temporary"  job 
might  last  12  months  or  longer. 
Nevertheless,  a  blanket  assumpfion  that 
all  jobs  are  "temporary"  simply  because 
the  alien  will  not  be  permitted  to  occupy 
a  job — any  job — for  more  than  three 
years,  for  example,  appears  to  DOL  to 
be  an  interpretation  not  supported  by 
the  statute. 

A  pohcy  to  have  a  blanket  three-year 
provision,  for  example,  would  threaten 
the  integrity  of  the  INA  which  already 
has  a  provision  for  immigrant  visas  for 
permanent  positions.  8  U.S.C,  1153(a)(6). 
Because  the  number  of  these  so-called 
"sixth  preference"  visas  is  strictly 
limited  (10  percent  of  each  year's  total 
visa  quota),  employers  would  be 
strongly  tempted  to  call  a  permanent 
position  temporary  in  order  to  fill  it  with 
an  H-2A  worker.  As  one  court  has  said. 

The  INS'b  present  interpretation  of  (H-2] 
prevents  the  likelihood  of  so-called 
■'temporary"  workers  from  entering  this 
country  permanently  under  the  less  rigorous 
standard  of  [H-2].  rather  than  applying 
properly  as  imnugrants  under  the  more 
stringent  [sixth]  preference  ciassificationj.j 

Volt  Technical  Services  Corporation  v. 
Immigration  and  Naturalization  Service, 
648  F.  Supp  578,  581  (S.D.N.Y.  1986). 

In  some  situations  the  employer's 
need  may  create  a  temporary'  job 
opportunity  in  an  employment  situation 
which  may  otherwise  have  been 
permanent  in  nature,  W^ere  the 
employef  can  show  clearly  that  the  need 
for  the  H-iA  worker's  services  or  labor 
is  of  a  short  idenfified  length,  limited  by 
an  identified  event  located  in  time,  the 
job  opportimity  is  temporary.  Volt 
Technical  Services  Corp.  v.  Immigration 
and  Naturalization  Service.  648  F.  Supp. 
at  580,  For  example,  a  temporary  job 
opportimity  could  be  created  because 
the  incumbent  has  fallen  ill  or  is 
otherwise  unavailable  for  a  short, 
idenfified  period  of  less  than  one  year, 
or  an  extra  hand  is  needed  during  a 
busy  period. 

In  view  of  all  these  factors,  in  order  to 
determine  whether  a  particular  job 
opportunity  is  "temporary"  within  the 
meaning  of  secfion  101(a)(15)(H)(u)(a)  of 
the  INA,  DOL  must  focus  upon  the 
employer's  need.  If  an  employer  makes 
a  bona  fide  application  showing  that  it 
needs  to  fill  a  job  opportunity  on  a 
temporary  basis,  the  work  is  "of  a 
temporary  or  seasonal  nature."  It  is 
irrelevant  whether  the  job  is  for  three 
weeks  to  harvest  berries  or  for  six 
months  to  replace  a  sick  woriker  or  for  a 
year  to  help  handle  an  unusually  large 
agricultural  contract.  What  is  relevant  to 
the  temporary  alien  agricultural  labor 
cerfificafion  determinafion  is  the 
employer's  assessment — evaluated,  as 
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required  by  statute,  by  DOL — of  lU  need 
for  a  short-term  (as  oppoted  to 
permanent)  employee.  The  >Mue  to  be 
decided  is  whether  the  employer  has 
demonstrated  a  temporary  need  for  a 
worker  m  some  area  of  agriculture  The 
nature  of  the  job  itself  is  irrelevant. 
What  18  relevant  is  whether  the 
employer's  need  is  truly  temporary. 
This  interpretation  is  supported  in 
part  by  admmistrative  and  judicial 
interpretations  of  the  \\-Z  provision.  Aa 
was  stated  in  the  leading  case  oi  In  re 
Artec,  18  L  4  N.  Dec.  355  (1982). 

(i|t  is  not  the  nature  of  the  duties  of  the 
position  which  must  be  examined  to 
determine  the  temporar7  need.  It  ii  the  nature 
of  the  need  for  the  duties  to  be  performed 
which  determines  the  temporanneM  of  the 
position. 

Id.  at  367.  In  Artee.  the  INS  reversed  a 
long-standing  niJe  that  the  functional 
nature  of  the  duties  of  the  job  controlled 
its  charactenzation  in  favor  of 
determininj;?  that  eligibility  for  an  H-2 
visa  was  controlled  by  "the  intent  of  the 
petitioner  and  the  beneficiary 
concemins  the  time  that  the  individual 
would  be  employed  "  Id.  See  also  In  re 
Ord.  18  1.  »  N  Dec.  285  (iaa2). 

This  position  has  been  affirmed  by  the 
courts.  Thus,  m  Wdst/n  v  Smith.  587  F 
Supp.  (D.D.C.  1S84).  the  court  held  that  a 
"housekeeper/child  caretaker    was  a 
"temporary"  worker  because  the  parents 
only  needed  child  care  until  the  child 
was  old  enough  for  ddy  care,  stating  that 

Plrtintiffs  have  mttde  a  plHusible  cs»e  for 
their  atisertion  that  their  need  for  live-in  help 
18  temporary  txiseti  on  their  dauvititer's  youth 
....  The  Wilsons  have  credibly  established 
that  their  need  will  end  in  the  'near, 
dehnable  future." 

Id.  at  473  (quoting  Artee).  The  court  did 
not  focus  on  whether  those  engased  in 
child  care  occupy  a  permanent  job 
functioti.  although  they  arguably  do  so 
since  child  care  could  be  said  to  last  at 
least  until  children  enter  high  school. 
What  the  court  based  its  ruling  on  was 
its  determination  that  the  parents  only 
needed  the  "housekeeper/child 
caretaker"  until  their  child  entered  day 
care. 

Similarly,  in  Volt  Technical  Services 
Corporation  v.  Immigration  and 
Naturalization  Service,  supra,  the  court 
adopted  the  Artee  s^ndard:  a 
temporary  job  is  one  where  "it  is  clearly 
shown  that  the  petitioner's  need  for  the 
beneficiary's  services  or  labor  is  of  a 
short,  identified  lengdi.  limited  by  an 
identified  event  located  m  time     848  F. 
Supp  at  580  In  doing  so,  the  court 
recognized  that  alien*  could  be  hired  as 
engineers — a  permanent  job 
description — if  they  were  hired  by  a 
temporary  help  service  "to  fill  a  specific 


contract  with  a  client  and  the 
beneficiaries  entered  the  United  States 
with  the  understanding  that  their 
employment  was  to  be  of  a  temporary 
penod."  Id.  at  561 

Fmally.  in  North  American  Industries. 
Inc  V  Feldman.  722  P.  2d  893  (1st  Cir 
1983),  the  court  discussed  at  some  length 
the  position  of  a  man  who  programmed 
and  operated  computenred  lathes  and 
high  speed  gear  cutters.  The  underlying 
job  was  permanent.  Indeed,  the  issue  in 
the  case  was  whether  the  alien,  having 
held  the  posibon  as  an  H-2  worker  on  a 
temporary  basis,  could  apply  to  hold  it 
on  a  permanent  basis  using  a  "sixth 
preference"  visa  See  8  U.S.C.  n53(a)(6); 
and  Volt  Technical  Services 
Corporation  v.  Immigration  and 
Naturalization  Service.  848  F.  Supp  578, 
581  (S.D.N. Y.  1986)  As  in  the  other  cases 
cited  above  the  First  Circuit  noted  that 
"the  INS  has  conceded  that  the  needs  of 
an  employer  should  determine  whether 
a  position  offered  an  alien  is  temporary 
or  permanent"  Id  at  900  (citing  Artee); 
see  also  Hess  v  Esperdy.  234  F.  Supp. 
909  (S.D.N.  Y.  1964);  9  Foreign  Affairs 
Manual  \  41.55,  note  17, 

DOL  understands  that  focusing  on  the 
employer's  need  may  encourage 
numerous  applications  by  employers  to 
DOL  and  that  it  is  often  very  difficult  to 
distinguish  between  temporary  and 
permanent  jobs.  Nevertheless.  DOL 
believes  a  one-year  Limitation  reflects 
Congress"  intent  and  will  be 
administratively  feasible.  Based  on  all 
the  factors.  DOL  believes  that  the  word 
•temporary"  in  8  U.S.C  ll(n(a) 
(15)(H)(ii)|a)  refers  to  any  job 
opportunity  covered  by  the  H-2A 
regulations  where  the  employer  needs  a 
worker  for  a  limited  period  of  time 

One  should  note,  however,  that  the 
longer  the  employer  needs  a 
"temporary  "  worker,  the  more  likely  it 
would  seem  that  the  )ob  has  m  fact 
become  a  permanent  one.  Thus.  DOL 
will  take  a  careful  look  at  repeated 
temporary  alien  agricultural  labor 
certification  applications  for  the  s«me 
job.  and  will  approve  applications 
where  the  job  opportunity  would  be 
filled  by  an  H-2A  worker  for  a 
cumulative  period,  including  past  and 
future  certifications  (and  extensions),  of 
12  months  or  more  only  in  extraonlinary 
circumstances. 

Of  course,  with  respect  to  truly 
"seasonal"  employment,  it  is 
appropriate  and  should  raise  ik)  issue 
for  an  employer  to  apply  to  DOL  each 
year  f<)r  temp<irary  alien  agricultural 
labor  certifications  for  \ob  opportunities 
recurring  annually  in  the  same 
occupation. 


C.  Section  655.101:  Applioations 
1.  General 

This  sertion  prescribes  the  general 
parameters  within  which  an  employer 
seeking  H-2A  workers  must  file  an 
application  with  the  appropriate 
Regional  Administrator  (RA)  of  the 
Employment  and  Training 
Administration;  the  roles  of  agents  and 
associations  in  the  process;  certain 
minimum  general  requirements 
regarding  job  offers;  the  general  time 
frame  within  which  the  certification 
process  is  conducted;  amendments  and 
modifications  to  applications;  and 
provisions  governing  emergency 
situations  and  "first-time"  potential  H- 
2A  employers. 

Employers'  agents  and  joint  employer 
associations  may  submit  "master" 
applications  for  temporary  alien 
agricultural  labor  certificabon  covering 
virtually  identical  job  opportunities  with 
the  certification  fee  charged  for  a 
certification,  not  an  applicabon, 
however  DOL  is  explonng  the  possible 
development  of  a  new  apphcabon  form 
for  this  program. 

The  intenm  final  rule  specifically 
requires  that  the  application  state  the 
total  number  of  workers  to  be  employed 
in  the  agricultural  labor  or  service 
activity,  as  well  as  the  number  of  job 
opportunities  for  which  the  employer 
seeks  H-2A  workers  to  make  up  for  a 
shortage  of  US  workers  This  will  assist 
the  RA  in  making  determinations  on 
such  issues  as  U.S.  worker  shortfalli 
(  "new  delerminafions")  and  availability, 
emergency  certifications,  recruitment 
efforts,  and  shortages  of  local  U.S. 
workers. 

2.  Major  Differences  From  H-2 
Agncultural  Regulabons 

a.  Dates  IRCA  provides  that 
applications  may  not  be  required  to  be 
filed  more  than  60  days  prior  to  the 
employer  s  date  of  need  for  workers. 
These  regulations,  therefore,  provide 
that  the  applications  be  filed  with  the 
RA  a  minimum  of  60  calendar  days 
before  the  first  date  of  need  This 
permits  time  for  review  of  the 
application,  time  for  an  employer  to 
subnyt  an  amended  application  (if 
necessary),  and  adequate  time  for  the 
recruitment  of  U.S.  workers,  with  a 
certification  determination  no  later  than 
20  calendar  days  before  the  employer's 
date  of  need  for  workers  See  8  U.S.C 
1186(c)  (1)  and  (3](A)  Fjnployers  are 
encoura|;ed,  but  not  required  to  file 
their  applicaUons  early,  nevertheless, 
since  delay  ir  submitting  an  acceptable 
application  can  result  in  a  delay  m 
recruiting  and  a  delay  in  issuance  of  the 


temporary  alien  agricultural  labor 
certification. 

DOL  has  determined  that  the 
application  shall  be  filed  directly  with 
the  RA  to  permit  the  RA  to  review  the 
application  within  the  seven  calendar 
days  provided  by  IRCA  and  to  allow 
adequate  time  to  recruit  U.S.  workers. 
Under  IRCA.  DOL  must  make  the 
certification  determination  no  Later  than 
20  calendar  days  before  the  date  of 
need  provided  that  the  employer  has 
complied  with  DOL  certification  criteria, 
including  recruitment  of  \JS.  workers. 

b.  Minor  ameiiduicnts.  Minor, 
technical  amendments  to  certification 
applications  may  be  requested  and 
made  before  the  certification 
determination.  Current  procedures  allow 
for  this,  but  existing  regulations  do  not 
cover  it. 

c.  Local  office  recruitment.  Duplicate 
applications  are  to  be  submitted  to  the 
local  State  employment  service  (ES) 
office  at  the  time  they  are  filed  with  the 
RA.  DOL  has  determined  that  the  local 
office  must  begin  recTuitment  of  local 
workers  before  the  RA  accepts  for 
consideration  the  application  in  order  to 
maximize  local  recruitment  and  permit 
intrastate  and  interstate  clearance 
orders  to  be  prepared  and  ready  for 
interstate  submittal  when  the  RA 
approves  an  employer's  application  as 
acceptable  for  consideration.  The 
interim  final  rule  adds  language  to 

5  655.101(c)(2),  restating  this 
requirement. 

d.  Fees.  A  fee  requirement  has  been 
adopted  for  certification  of  H-2A 
workers.  For  each  certification,  an 
employer  would  pay  a  fee  of  $100  plus 
$10  per  H-2A  job  opportunity  certified, 
with  a  maximum  total  fee  of  $1,000  for 
each  employer's  certification. 

In  the  case  of  an  application  filed  by  a 
joint  employer  association,  a  separate 
fee  for  each  employer-member  will  be 
required.  Thus,  each  employer-member 
of  the  joint  employer  association  would 
pay  $100  plus  $10  per  M-2A  worker 
certified  to  that  employer  up  to  a  $1,000 
maximum  for  each  employer-member. 
The  proposed  rule  would  also  have 
required  a  fee  for  the  joint  employer 
association,  but  the  interim  final  rule 
does  not  do  so.  Since  the  association  is 
not  benefiting  directly  from  the  services 
of  the  H-2A  workers,  it  is  reasonable 
not  to  charge  a  separate  fee  for  the  joint 
employer  association.  Associations 
acting  as  agents,  and  not  joint  or  sole 
employers,  pay  no  fees. 

Applications  for  temporary  alien 
agricultural  labor  certification  must 
contain  an  assurance  that  the  fee  wdi  be 
paid  within  the  prescribed  time  penod 
after  the  issuance  of  the  temporary  alien 
agricultural  labor  certification.  A  bill  for 


the  fee  will  be  included  with  the 
temporary  aUen  agricultural  labor 
certificatian  determination.  Failure  to 
pay  the  fee  in  a  timely  manner  ie  a 
substantial  violation  for  which 
certificahon  may  be  withheld  in  future 
years.  The  interim  final  rule  has 
changed  the  timeliness  requirement  to 
permit  the  payment  of  the  fee  up  to  30 
days  after  the  date  of  the  tempKjrary 
alien  agricultural  labor  certification, 
rather  than  seven  days  as  in  the 
proposed  rule.  This  would  be  in  line 
with  billing  cycles  in  the  private  sector. 

DOL  is  authorized  by  IRCA  to  require 
a  fee  to  recover  reasonable  costs  of 
processing  applicabons  for  certification. 
8  use.  1186(a)(2).  hi  establishing  the 
fee.  DOL  conducted  studies  of  estimated 
time  and  costs  involved  in  ETA  Regional 
Office  processing  of  H-2  agricultural 
applications  under  the  INA  prior  to 
amendment  by  IRCA. 

For  the  purposes  of  this  study. 
processing  included  regional  office 
review  of  applications  for  compliance 
with  legal  and  regulatory  requirements, 
preparation  of  notices  to  applicants 
giving  the  results  of  the  review,  and 
activities  related  to  arriving  at  and 
rendenng  a  certification  determinatiefr' 
near  the  employer's  date  of  need.  This 
study  did  not  include,  however,  the 
costs  of  processing  by  the  State 
employment  seryice  agencies,  post- 
certificabon  activities  and  post-denial 
activities  at  all  levels,  ETA  national 
office  activities,  DOL  Office  of  the 
Solicitor  activities,  and  DOL  Office  of 
Administrative  Law  Judges  activities. 
DOL  believes  that  the  fee  structure  is 
fair  and  reasonable. 

Fees  are  not  charged  for  extensions  or 
shortfall  determinations.  8  CFR  655.106 
(c)(3)  and  (h).  Fees  are  charged  for  first- 
time  user  and  emergency  temporary 
alien  agricultural  labor  certifications.  8 
CFR  655.101  (c)(5}  and  (f](2]). 

Since  the  fee  is  a  new  audition  to  the 
temporary  alien  agricultural  labor 
certification  program,  DOL  is  mviting 
specific  comments  on  the  level  of  the  fee 
and  on  the  fee-charging  mechamsms, 
and  is  inviting  recommendations  for 
reasonable  alternatives. 

D.  Section  655.102:  Contents  of  Job 
Offers 

1.  General 

This  section  presents  DOLs  policy  of 
requiring  equivalent  benefits  for  U.S. 
and  alien  workers,  and  lists  the 
minimum  benefits,  wages  and  working 
conditions  which  must  be  offered  when 
an  H-2A  certification  is  requested. 


2.  Major  Differences  From  H-2 
Agncultural  Regulations 

a.  Housing.  Employers  are  given  the 
option  to  secure  rental  or  public 
accommodation  housing,  or  other 
substantially  similar  class  of  habitation, 
for  their  workers.  Such  housing  must 
meet  appropriate  health  and  safety- 
standards.  See  8  U.S.C.  1186tc)(4).' 

b.  Range  housing.  Different  housing 
standards  shall  apply  to  all  workers 
engaged  in  the  range  production  of 
livestock.  See  8  U5.C.  1186(c)(4). 

c.  Workers  compensation.  The 
employer  must  provide  the  RA  with 
specific  information  on  State  workers' 
compensation  or  comparable  insurance 
coverage.  See  8  U.S.C.  1186  [b)(3). 

d.  Qualifications.  Bona  fide 
occupational  qualifications  specified  by 
an  employer  will  be  reviewed  in  the 
context  of  their  normal  use  by  non-H- 
2A  employers  in  the  same  or 
comparable  occupations  and  crops.  See 
8  U.S.C.  n86(c){3)(A). 

e.  Positive  recruitment  Positive 
recruitment  has  been  mcluded  as  a 
requirement  to  these  regulations.  INA 
section  216(b)(4)  requires  employers 
under  the  H-2A  program  to  make 
positive  recruitment  efforts  within  a 
multistate  area  of  traditional  or 
expected  labor  supply  where  the 
Secretary  finds  that  there  are  a 
significant  number  of  able,  willing,  and 
qualified  U.S.  workers  who.  if  recruited, 
would  be  willing  to  make  themselves 
available  for  work  at  the  time  and  place 
needed.  8  U.S.C.  1186(b)(4).  The 
regulations  delegate  specific  positive 
recruitment  determinations  to  the  ETA 
Regional  .Administrators  (RAs).  Positive 
recruitment  is  performed 
contemporaneously  with  recruitment 
through  the  interstate  clearance  systero. 
Id.  There  are  provisions  relating  to 
positive  recruitment  at  20  CFR 
655.102(d).  655.103  (d)  and  (0.  655.105(a). 
and655.106(b)(l)(v). 

At  §  655.102(d),  the  employer  is 
required  to  submit  with  the  job  offer  a 
positive  recruitment  plan.  This  will 
ensure  compliance  with  IRCA's  positive 
recruitment  provisions.  It  will  facilitate 
coordination  between  the  employer  and 
the  RA;  the  RA  will  be  made  aware  of 
the  employer's  planned  efforts,  and  can 
advise  the  employer  of  any 
modifications  which  will  have  to  be 
made  to  the  plan. 

At  §  655.103(d),  the  employer  is 
required  to  assure  that  the  positive 
recruitment  will  be  performed  along 
with  recruitment  through  the  interstate 
clearance  system. 

Section  655.103(f)  requires  the 
employer  to  assure  that  it  will  engage  m 


UM  I 


20500 


Federal  Register  /  Vol.  52,  No.  104  /  Monday.  June  1.  1987  /  Rules  and  Regulations 


positive  recruitment  of  U.S.  workers  to 
an  extent  (with  respect  to  both  location 
and  effort)  no  less  than  that  of  non-H- 
2A  agricultural  employers  of 
comparable  or  smaller  size  in  the  area  of 
intended  employment.  This  includes 
efforts  to  recruit  through  farm  labor 
contractors.  It  is  reasonable  and 
rtpprcipnate  to  consider,  among  other 
things,  the  recruitment  efforts  made  by 
other  agricultural  employers  located  in 
the  area  of  intended  employment,  who 
are  relying  solely  on  the  availability  of 
U.S.  workers,  and  the  efforts  made  by 
the  employer  to  obtain  H-2A  workers. 
See  H.R.  Rept.  No.  99-682(1).  99th  Cong.. 
2d  Sess.  80-81  (July  16. 1986).  It  is  likely 
that  there  will  be  a  significant  number  of 
able,  willing,  and  qualified  U.S.  workers 
in  areas  where  such  local  non-H-2A 
agriniltural  employers  recruit.  Of 
course,  the  employer  would  not  be 
required  to  go  to  such  areas  to  positively 
recruit  where  it  can  reasonably 
demonstrate  that  the  U.S.  africultural 
workers  have  already  been  recruited  to 
work  elsewhere  or  are  otherwise 
unavailable.  In  addition,  the  regulation 
avoids  an  unnecessary  burden  on  small 
employers  by  requiring  employers  only 
to  meet  the  recruitment  efforts  of  non- 
H-2A  agricultural  employers  of 
comparable  or  smaller  size  in  the  area  of 
intended  employment. 

Section  655.105(a)  sets  forth  positive 
recruitment  requirements  which  may 
possibly  be  required  after  the 
employer's  application  is  accepted  for 
consideration.  Thus,  as  part  of  the 
notice  which  the  RA  sends  to  the 
employer,  the  RA  may  require  the 
employer  to  conduct  positive 
recruitment  in  other  areas  of  expected 
labor  supply.  However,  the  RA  must 
first  obtain  current  information  from  a 
State  employment  service  (ES)  agency 
that  there  are  a  significant  number  of 
able,  willing,  and  qualified  U.S.  workers 
who.  if  recruited,  would  likely  be  willing 
to  make  themselves  available  for  work 
at  the  time  and  place  needed.  The 
interim  final  rule  clarifies  the  proposed 
rule,  in  permitting  the  RA  to  take  into 
account  sources  of  current  information 
in  addition  to  the  State  ES  agency. 
Further,  the  RA  must  take  into  account 
recent  recruiting  efforts  in  those  areas 
and  attempt  to  avoid  requiring 
employers  to  engage  in  futile 
recruitment  in  out-of-state  areas  where 
there  are  a  significant  number  of  local 
employers  attempting  to  recruit  workers 
with  similar  occupational  qualifications 
An  employer  is  permitted  to  terminate 
all  positive  recruitment  on  the  date  the 
H-2A  workers  depart  for  the  employer's 
place  of  work.  The  interim  final  rule  has 
been  clarified  by  explicitly  requiring  the 


employer  to  conduct  positive 
recruitment  for  U.S.  workers  during  the 
period  from  the  date  of  application  until 
the  H-2A  workers  leave  for  the  place  of 
employment  at  a  degree  and  of  the  same 
kind  as  the  potential  H-2A  employer 
made  to  obtain  the  H-2A  workers. 

In  S  655.106(b)(l)(v).  the  RA  is 
required  to  take  into  account,  in 
determining  whether  to  grant  a 
application  for  temporary  alien 
agricultural  labor  certification,  whether 
the  employer  has  satisfactorily  complied 
with  the  positive  recruitment 
requirements  of  the  regulations. 

3.  Othel-  Changes 

a.  Meals.  The  interim  final  rule  differs 
from  the  proposed  rul^  by  permitting 
employers  without  cemtralized  cooking 
and  eating  facilities  the  option  of 
providing  the  workers  with  three  daily 
meals  option  of  providing  cooking 
facilities. 

b.  Transportation.  The  interim  final 
rule  clarifies  the  language  in  the  the 
proposed  rule  by  stating  expHcitly  that 
the  employer  is  not  required  to  pay  more 
than  the  most  reasonable  and 
economical  common  carrier  cost  for  the 
worker's  transportation  to  the  place  of 
employment;  and  that  advancing 
transportation  is  required  only  when 
local  non-H-2A  agricultural  employers 
"in  the  occupation"  do  so.  Further, 
consistent  with  DOL's  intent,  the  interim 
final  rule  provides  that  transportation 
between  required  housing  and  the 
worksite  is  required  for  workers  who 
are  eligible  for  housing  [i.e.,  those 
workers  who  are  not  reasonably  able  to 
return  to  their  residence  within  the  same 
day). 

The  interim  final  rule  has  been 
clarified  with  respect  to  transportation 
(for  this  discussion,  this  includes 
subsistence)  from  the  place  of 
employment  at  the  completion  of  the 
work  contract  period.  The  phrase 
"without  intervening  employment "  has 
been  clarified  to  read  "disregarding 
intervening  employment". 

This  provision  means  that  the 
employer  must  offer  to  pay  for  (or 
provide)  the  worker's  transportation 
home,  or  wherever  the  worker  began  the 
series  of  jobs  culminating  at  the  current 
place  of  employment.  If  the  worker  has 
obtained  a  subsequent  job,  but  the 
subsequent  employer  has  not  offered  to 
pay  for  (in  advance  or  by 
reimbursement)  the  worker's 
transportation  from  the  current  place  of 
employment  to  the  other  employer's 
place  of  employment,  the  current 
employer  must  offer  to  pay  for  (or 
provide)  such  transportation  expenses. 
However,  where  the  subsequent 
employer  has  offered  to  pay  for  (or 


provide),  in  advance  or  by 
reimbursement,  the  worker's 
transportation  from  the  current  place  of 
employment  to  the  subsequent 
employer's  place  of  employment,  the 
current  employer  is  not  required  to  pay 
for  (or  provide)  such  transportation. 

H-2A  workers  may  be  authorized  to 
go  on  from  "criteria"  employment  [i.e., 
job  opportunities  certified  by  DOL 
pursuant  to  this  program)  to  other 
criteria  employment.  Therefore,  in  the 
case  of  an  H-2A  worker,  each  employer 
(a  so-called  "criteria"  employer)  will  be 
offering  to  pay  for  (or  provide)  the  H-2A 
worker's  transportation  to  and  from  the 
place  of  employment  (r.ee 
5  655.102(b)(5)(i)).  provided  that  the 
worker  completes  his/her  work 
obligations  under  the  work  contract. 
This  effectively  places  the  requirement 
on  the  H-2A  worker's  final  criteria 
employer  to  pay  for  (or  provide)  the  H- 
2A  worker's  transportation  "home". 

U.S.  workers,  however,  may  go  on 
from  "criteria"  employment  [i.e..  where 
they  have  H-2A  coworkers  in  the  same 
agricultural  activity)  to  either  criteria  or 
non-criteria  employment.  The  following 
thus  applies  to  U.S.  Worker 
employment: 

(1)  If  the  U.S.  worker's  subsequent 
employer  is  a  criteria  employer,  the 
subsequent  employer  must  offer  to  pay 
for  (or  provide)  the  US  worker's 
transportation  from  the  current  place  of 
employment  to  the  subsequent  place  of 
employment  and  the  current  employer  is 
not  required  to  pay  for  (or  provide)  such 
transportation.  The  transportation 
"home"  requirement  is  assumed  by  the 
next  criteria  employer. 

(2)  If  the  U.S.  worker's  subsequent 
employer  is  a  non-cntena  employer  and 
that  subsequent  employer  offers  to  pay 
for  (or  provide)  the  U.S.  worker's 
transportation  from  the  current  place  of 
employment  to  the  subsequent  place  of 
employment,  the  current  employer  is  not 
required  to  pay  for  (or  provide)  such 
transportation.  The  transportation 
"home"  requirement  in  20  CFR  Part  655, 
Subpart  B.  is  not  assumed  by  the  non- 
criteria  employer,  and  unless  that 
subsequent  employer  offers  to  pay  for 
(or  provide)  transportation  "home"  or  to 
further  employment,  it  is  the  worker's 
responsibility  to  obtain  such 
transportation  from  some  other  source. 
Workers  are  informed  in  writing  in  job 
orders  concerning  offers  of 
transportation. 

(3)  If  the  U.S.  worker's  subsequent 
employer  is  a  non-criteria  employer  and 
that  subsequent  employer  does  not  offer 
to  pay  for  (or  provide)  the  U.S.  worker's 
transportation  from  the  current  place  of 
employment  to  ihersubsequent  place  of 
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employment,  the  current  employer  is 
required  to  pay  for  (or  provide)  such 
transportation.  As  above,  the 
transportahon  "home"  requirement  in  20 
CFR  Part  655.  Subpart  B.  is  not  a.ssumed 
by  the  non-cnteria  employer,  and  unless 
that  subsequent  employer  offers  to  pay 
for  (or  provide)  transportation  "home" 
or  to  further  employment,  it  is  the 
worker  s  re.sponsibility  to  obtain  such 
transportation  from  some  other  source. 
Workers  are  informed  in  writing  in  job 
orders  concerning  offers  of 
transportation. 

(4)  If  the  U.S.  worker  has  no 
subsequent  employer,  the  current 
employer  must  offer  to  pay  for  (or 
provide)  the  worker's  transportation 
home,  or  wherever  the  worker  began  the 
series  of  jobs  culminating  at  the  current 
place  of  employment. 

c.  Abandonment  of  employment: 
termination  for  cause  T\\e  intenm  final 
rule  adds  a  clarification  to  the  proposed 
rule  to  state  clearly  that  a  worker 
terminated  for  cause  or  who  has 
abandoned  the  employment  is  not 
entitled  to  the  guarantee  of  work  for 
three-fourths  of  the  work  contract 
period. 

d.  Examination  of  records.  The 
interim  final  rule  clarifies  the  proposed 
rule,  by  requiring  that  the  worker  s 
representative  who  may  examine  the 
employer's  earnings  and  hours  records 
must  be  "designated    by  the  worker. 
This  is  designed  to  protect  the  worker  s 
privacy,  and  to  protect  the  employer 
from  making  disclosures  to  unauthorized 
persons. 

e.  Contract  impossibility.  The  interim 
final  rule  clarifies  the  proposed  rule  by 
providing  that  the  employer  must  offer 
transportation    home"  to  the  worker, 
and  that  reimbursement  to  the  worker 
for  the  worker's  transportation  and 
subsistence  expenses  coming  to  the 
place  of  employment  must  be  offered, 
notwithstanding  whether  the  contract 
termination  for  impossibility  occurred 
prior  to  completion  of  50  percent  of  the 
originally  offerred  work  contract  period 
(see  §  655.102  (b)(5)(i)  and  (b)(12)). 

E.  Section  655.103:  Assurances 

This  section  lists  assurances  which  an 
employer  must  make  with  an  H-2A 
application.  Changes  from  H-2 
requirements  are  a  reduced  paperwork 
burden,  a  retaliation  prohibition,  an 
agreernent  to  engage  in  positive 
recruitment  at  least  to  the  same  extent 
as  non-H-2A  employers  in  the  same  or 
comparable  occupations  and  crops,  and 
an  agreement  to  pay  the  certification 
fee.  Consistent  with  the  eligibihty  of  H- 
2A  and  U.S.  workers  for  legal  assistance 
(IRCA  {  305),  the  interim  final  rule  adds 
another  act  for  which  retaliation  is 


prohibited;  consultation  with  an 
employee  of  a  legal  assistance  program 
or  an  attorney. 

F.  Section  655.104:  Determinations 
Based  on  Acceptability  ofH-2A 
Applications 

1.  General 

Tills  section  describes  the  actions  that 
are  to  be  taken  by  the  local  office  and 
by  the  RA  when  an  H-2A  application  is 
received.  Procedures  are  prescribed  for* 
the  RA  to  follow  when  a  filed  | 

application  is  not  accepted  for 
consideration,  and  what  an  employer 
may  do  to  seek  further  review  if  an 
application  is  not  accepted  for 
consideration.  See  8  U.S.C.  1186(c)(2). 

2.  Major  Differences  From  H-2 
Agricultural  Regulations 

a.  Deficiencies.  The  RA  is  expected  to 
notify  the  employer  of  any  deficiencies 
in  the  application  within  seven  calendar 
days  and  provide  five  calendar  days  for 
amendment  and  resubmittal.  See  8 
U.S.C.  n86(c)(2). 

b.  Review.  In  addition  to  the  present 
option  open  to  such  employers  to  seek 
expedited  review  before  an 
administrative  law  judge,  the  employer 
is  given  an  opportunity  to  request  a  de 
novo  hearing  when  an  application  is  not 
accepted  for  consideration.  See  8  U.S.C. 
1186  (c)(2)fB)  and  (e)(1). 

c.  Delayed  notices.  If  the  RA's  notice 
that  the  application  is  not  acceptable  for 
consideration  is  not  made  within  seven 
calendar  days,  the  recruitment  of  U.S. 
workers  will  be  accomplished  on  an 
expedited  basis  within  the  time 
available  until  20  calendar  days  before 
the  date  of  need.  DOL  has  determmed 
that  it  would  not  be  reasonable  to  delay 
an  employer's  certification  to  a  date 
later  than  20  calendar  days  before  the 
date  of  need  due  to  delays  which  are  not 
attributable  to  the  employer. 

G.  Section  655.105:  Recruitment  Period 

This  section  describes  the  recruitment 
activity  that  must  be  conducted  after  an 
application  is  accepted  for 
consideration.  The  only  significant 
change  from  the  H-2  agricultural 
regulations  is  the  positive  recruitment 
required  of  employers,  described  above. 
SeeSU.S.C.  1186fb)(4). 

"Hie  interim  final  rule  requires,  at 
5  655.105(a),  that  the  notice  of  the 
application's  acceptance  for 
consideration  be  sent  by  means 
normally  assuring  next-day  delivery. 


H.  Section  655.106:  Determinations 
Based  on  U.S.  Worker  Availability 

1.  General 

This  section  describes  the  process 
that  occurs  after  an  application  has 
been  accepted  for  consideration  and  the 
requirements  for  recruitment  of  U.S. 
workers  have  been  completed.  Factors 
the  RA  must  take  into  account  when 
arriving  at  a  certification  determination 
are  presented,  as  are  obligations  that 
continue  for  an  employer  after  the 
temporary  alien  agricultural  labor 
certification  has  been  granted.  Matters 
\     related  to  requests  for  new 

de'erminations  because  of  U.S.  worker 
shortfall  and  extensions  of  certification 
periods  also  are  addressed. 

2.  Major  Differences  From  H-2 
Agricultural  Regulations 

a.  Referrals  of  US.  workers.  Referrals 
of  U.S.  workers  to  employers  and  the 
subsequent  determination  of  the 
availability  of  such  workers  must  be 
based  on  the  referral  of  workers  who 
have  been  made  aware  of  the  terms  and 
conditions  of  and  qualifications  for  the 
job,  and  who  have  indicated,  by 
accepting  referral  to  the  job.  that  they 
meet  the  qualifications  required  and  are 
able,  willing,  and  eligible  to  take  such  a 
job. 

b.  New  grounds  for  denial.  The  RA 
may  not  certify  if  the  employer  has 
substantially  violated  a  material  term  or 
condition  of  a  labor  certification  within 
the  past  two  years  (see  also  {  655.110); 
not  complied  with  workers 
compensation  requirements,  or  not 
complied  w^th  positive  recruitment 
requirements.  See  8  U.S.C  1186(b)  (2), 
(3).  and  (4). 

c.  Labor  disputes  The  RA  will 
subtract  from  affirmative  certification 
decisions  the  numbers  of  job 
opportunities  open  because  of  a  strike  or 
other  labor  dispute  involving  a  work 
stoppage,  or  because  of  a  lockout.  This 
reflects  current  DOL  operating 
procedure,  but  is  not  in  current 
regulations.  See  8  U  S  C  1186(b)(1).  The 
interim  final  rule  clarifies  the  proposed 
rule  by  indicating  that  the  RA  will 
consider  information  from  sources  in 
addition  to  the  State  ES  agency 
regarding  strikes  and  lockouts. 

d.  Fifty-percent  rule.  Generally,  the 
employer  must  hire  qualified  U.S. 
workers  who  apply  for  employment 
before  fifty-percent  of  the  work  contract 
period  has  expired  The  employer  is  not 
required  to  terminate  H-2A  workers 
when  this  happens,  but  the  INA 
provides  that  the  employer  may  do  so 
without  application  of  the  "% 
guarantee  "  to  the  H-2A  worker.  The 
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proposed  rule  differed  from  the  H-2 
agricultural  labor  certification 
regulations  in  order  to  comply  with 
IRCA.  8  U.S.C.  1186(c)(3)(i).  The  interim 
final  rule  differs  from  the  proposed  rule 
by  requiring  that  an  employer  be 
excused  from  the  "%  guarantee"  only  if 
the  RA  "certifies"  that  an  H-2A  worker 
has  been  displaced  due  to  the  hiring  of  a 
U.S.  worker  under  the  "fifty-percent 
rule."  RA  certification  is  called  for  in  the 
INA,  but  did  not  appear  in  the  proposed 
rule. 

3.  Other  changes 

a.  Shortfalls.  Procedures  for 
requesting  a  new  certification 
determination  because  of  U.S.  worker 
shortfall,  quits,  or  terminations  are 
presented  (5  655.106(h)).  While  these 
procedures  are  required  because  of 
IRCA,  they  represent  an  extension  of 
current  DOL  policies  in  the  application 
and  interpretation  of  the  present 
regulations.  See  8  U.S.C.  1186 
(c)(3){A)(ii)  and  (e)(2).  The  interim  final 
rule  clarifies  the  proposed  rule 
provision,  and  provides  specifically  for 
expeditious  handling  of  requests  for  new 
determinations.  Deleted  from  the  interim 
final  rule  is  the  provision  counting  as 
available  some  workers  who  had 
voluntarily  quit  a  job  opportunity  with 
the  employer.  Added  to  the  interim  final 
rule  is  the  requirement  that  the  RA's 
shortfall  determination  be  sent  by 
means  normally  assuring  next-day 
delivery. 

b.  Extensions.  The  proposed  rule  has 
been  modified  in  this  interim  final  rule 
to  provide  that  for  short-term  (i.e..  two 
weeks  or  less)  extensions  of  temporary 
alien  agricultural  labor  certifications, 
the  employer  need  apply  only  to  INS. 
For  longer  extensions.  DOL  would 
review  employer  documentation  and 
make  the  decision.  An  employer  could 
not  come  to  DOL  for  an  extension  after 
receipt  of  an  extension  from  I.NS;  a  new 
application  and  labor  market  test  would 
be  required  in  such  instances. 

c.  Transfers.  The  interim  final  rule 
rearranges  sentences  in 

§  655.106(c)(2)(i).  to  indicate  more 
clearly  that  joint  employer  associations 
may  transfer  workers  among  members, 
as  long  as  central  records  are  kept. 

d.  Withholding  U.S.  workers.  INA 
prohibits  persons  from  withholding  U.S. 
workers  under  certain  circumstances.  8 
U.S.C.  1186(c)(3)(vii).  The  interim  final 
rule  modifies  the  proposed  rule's 
implementation  of  the  statute,  by 
providing  for  backup  interviews  by  the 
ETA  regional  office,  if  the  local  office's 
investigation  under  this  provision  did 
not  include  such  interviews.  See  8  CFR 
655.106(g)(2),  infra.  Suspension  of  the  50- 
percent  rule  pursuant  to  this  provision 


will  not  take  place  "until"  (rather  than 
"unless"  as  in  the  proposed  rule)  such 
interviews  take  place.  See 
5  655.106(g)(4).  infra. 

e.  Modifications.  The  interim  final 
rule  provides  that  where  the  job  offer 
does  not  contain  the  minimum  benefits, 
wages,  and  working  conditions  required 
by  S  655.102(b).  the  RA.  with  the 
concurrence  of  the  Director.  U.S. 
Employment  Service,  may  require 
modifications.  This  ensures  that  the 
workers  will  be  protected,  while 
allowing  for  consistency  in 
determinations. 

/.  Section  655.107:  Adverse  Effect  Wage 
Rates  (AEWRs) 

1.  Introduction         ' 

DOL  through  its  own  knowledge, 
informed  experience,  and  judgment,  has 
found  for  many  years  that  the  presence 
of  alien  workers  in  agriculture  depresses 
the  wages  of  similarly  employed  U.S. 
workers.  In  order  to  ensure  that  the 
wages  of  similarly  employed  U.S. 
workers  are  not  adversely  affected.  DOL 
is  continuing  in  these  H-2A  regulations 
its  past  policy  and  practice  of  requiring 
covered  agricultural  employers  to  offer 
and  pay  their  U.S.  and  H-2A  workers  no 
less  than  the  applicable  hourly  adverse 
effect  wage  rate  (AEWR),  as  determined 
by  the  Director,  U.S.  Employment 
Service  (USES). 

Further,  the  H-2A  regulations,  as  did 
the  H-2  regulations,  provide  that 
employers  applying  for  temporary  alien 
agricultural  labor  certifications  must 
agree  to  comply  with  all  employment- 
related  laws.  If  the  employment  is 
covered  by  a  wage  standard  applicable 
under  any  federal  or  State  minimum 
wage  law,  the  employer  must  comply 
with  that  '  iw.  See,  e.g..  29  U.S.C.  206(a); 
and  20  CFR  653.501  (d)(4)  and  (e)(1) 
(1986).  If  the  prevailing  wage  for  the 
occupation  in  the  labor  market  of 
intended  employment  is  higher,  the 
employer  must  offer  and  pay  that  wage. 
Thus,  a  worker  in  employment  under  the 
H-2A  program  must  be  paid  at  the 
highest  of  the  applicable  wage  rates, 
whether  that  highest  rate  is  the  AEWR. 
the  prevailing  wage,  or  the  Federal  or 
State  statutory  minimum  wage.  See 
Limoneira  Co.  v.  Wirtz.  327  F.  2d  499 
(9th  Cir.  1964).  affg.  225  F.  Supp.  961 
(S.D.  Cal.  1963):  see  also  Elton  Orchards. 
Inc.  v.  Brennan.  508  F.  2d  493  (1st  Cir. 
1974);  and  Flecha  v.  Quiros.  567  F.  2d 
1154. 1156  (1st  Cir.  1977).  These 
decisionracknowledge  DOL's  discretion 
in  the  area  of  AEWRs  and  form  a  basis 
for  construing  DOL's  H-2A  regulations. 

Although  continuing  its  basic  past 
policy  of  requiring  the  payment  of  the 
AEWR,  prevailing  wage,  or  statutory 


minimum  wage,  whichever  is  highest, 
DOL  is  revising  its  procedures  for 
calculating  and  establishing  AEWRs  in 
these  H-2A  regulations  First.  DOL  is 
publishing  AEWRs  for  all  States  (except 
Alaska),  as  opposed  to  the  current 
procedures  of  publishing  AEWRs  only 
for  those  Stales  (currently  14)  for  which 
DOL  has  determined  on  a  State-by-State 
basis  that  adverse  impact'has  resulted 
from  the  employment  of  alien  labor. 
Second,  DOL  is  changing  the  method  of 
calculating  AEWRs.  by  basing  these 
AEWRs  on  the  level  of  actual  average 
hourly  agricultural  wages  for  each  State. 

2.  Purpose  of  AEWRs 

The  AEWR  is  the  minimum  wage  rate 
that  agricultural  employers  seeking 
nonimmigrant  alien  workers  must  offer 
to  and  pay  their  U.S.  and  alien  workers, 
if  prevailing  wages  are  below  the 
AEWR.  The  AEWR  is  a  wage  floor,  and 
the  existence  of  an  AEWR  does  not 
prevent  the  worker  from  seeking  a 
higher  wage  or  the  employer  from 
paying  a  higher  wage. 

"The  purpose  of  an  AEWR.  as 
described  by  the  U.S.  Court  of  Appeals 
for  the  Fifth  Circuit,  is  "to  neutralize  any 
adverse  effect'  resultant  from  the  influx 
of  temporary  foreign  workers."  It  is  a 
"method  of  avoiding  wage  deflation." 
Williams  V.  Usery.  531  F.  2d  305.  306  (5th 
Cir.  1976).  cert,  denied.  429  U.S.  1000;  see 
Florida  Sugar  Cane  League.  Inc.  v. 
Usery.  531  F.  2d  299  (5th  Cir.  1976);  see 
also  Production  Farm  Management  v. 
Brock.  767  F.  2d  1368  (9th  Cir.h985): 
Limoneira  Co.  v.  Wirtz.  225  F.  Supp.  961 
(S.D.  Cal.  1963).  aff'd.  327  F.  2d  499  (9th 
Cir.  1964):  Dona  Ana  County  Farm  and 
Livestock  Bureau  v.  Goldberg,  200  F. 
Supp.  210  (D.D.C.  1961):  and  20  CFR 
655.0  (1986).  The  purpose  of  an  AEWR  is 
to  ensure  that  the  wages  of  similarly 
employed  U.S.  workers  will  not  be 
adversely  affected  by  the  importation  of 
alien  workers. 

The  IRCA  amendments  to  the  INA  do 
not  change  the  role  and  effect  of  DOL's 
policies  to  protect  the  wages  of  similarly 
employed  U.S.  agricultural  workers  from 
the  adverse  effect  which  may  result 
from  the  employment  of  alien  workers. 
Under  the  H-2A  program,  as  under  the 
H-2  program  before  it, 

[t|he  common  purpose  (of  the  program  is) . . . 
to  assure  [employers}  an  adequate  labor  force 
on  the  one  hand  and  to  protect  the  jobs  of 
citizens  on  the  other.  Any  statutory  scheme 
wllh  these  two  purposes  must  inevitably 
strike  a  balance  between  the  two  goals. 
Clearly,  citizen-workers  would  best  be 
protected  and  assured  high  wages  if  no  aliens 
were  allowed  to  enter.  Conversely, 
elimination  of  all  restrictions  upon  entry        ' 
would  most  effectively  provide  employers 
with  an  ample  labor  force. 
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Rogers  v.  Larsen.  563  F.  2d  617.  626  [3rd 
Cir.  1977):  Flecha  v.  Quiros.  567  F.  2d 
1154  (Ist  Cir.  1977).  As  stated  by  the  U.S. 
Court  of  Appeals  for  the  First  Circuit, 
the  purpose  of  the  INA  and  temporary 
foreign  worker  regulations  are  "to 
provide  a  manageable  scheme  . .  .  that  is 
fair  to  both  sides."  Flecha  v.  Quiros,  567 
F.  2d  at  1156. 

We  start  with  a  given,  that  it  has  always 
been  a  Congressional  policy  to  prefer 
domestic  workers  in  all  fields.  However,  it  is 
also  necessary  to  consider  would-be 
employers,  although  in  case  of  conflict,  wide 
leeway  favoring  domestic  workers  is  given 
the  U.S.  Secretary  [of  Labor].  Elton  Orchards. 
Inc.  v.  Brennan.  1  Cir.,  1974,  508  F.  2d  493 

Id..  567  F.  2d  at  1155.  Thus,  the 
methodology  for  computing  an  AEWR 
must  recognize  the  need  to  balance  the 
goals  of  supplying  an  adequate  labor 
force  to  employers  and  protecting  the 
jobs  of  U.S.  workers. 

3.  History  of  AEWRs 

For  a  number  of  decades,  DOL  has 
computed  and  published  AEWRs  for  the 
temporary  employment  of  nonimmigrant 
alien  workers  for  agricultural 
employment  under  various  admission 
programs.  See  H.  N.  DELLON,  "Foreign 
Agricultural  Workers  and  the  Prevention 
of  Adverse  Effect",  17  Labor  Law 
Journal  739  (1966).  Mr.  Dellon's  article 
notes  that  as  far  back  as  1953, 
employers  seeking  to  import  foreign 
nationals  to  work  in  various  crop 
activities  (in  that  case,  under  the 
Bracero  Program)  were  required  to  pay 
not  less  than  a  wage  established  by 
DOL  Eventually,  AEWRs  began  to  be 
set  periodically  on  a  Statewide  basis. 
See  Dona  Ana  County  Farm  &  Livestock 
Bureau.  Inc.  v.  Goldberg,  200  F.  Supp. 
210  (D.D.C.  1961). 

As  time  passed,  establishment  of 
AEWRs  became  more  formalized,  and 
AEWRs  were  computed  and  set  for  the 
H-2  agricultural  worker  program  as 
well,  after  public  notice  and  comment. 
See,  e.g..  29  FR  19101, 19102  (December 
30. 1964):  32  FR  4569.  4571  (March  28. 
1967):  and  35  FR  12394. 12395  (August  4, 
1970). 

Beginning  in  1968,  these  AEWRs  were 
computed  by  adjusting  the  previous 
year's  Statewide  AEWR  by  the  same 
percentage  as  the  percentage  change  in 
the  Statewide  annual  average  wage 
rates  for  field  and  livestock  workers,  as 
surveyed  by  the  United  States 
Department  of  Agriculture  (USDA):  and 
were  set  through  rulemaking  amending 
the  H-2  agricultural  worker  regulations. 
See  41  FR  25018  (June  22, 1976):  and  43 
FR  10306, 10310  (March  10, 1978);  see 
also  20  CFR  602.10b(a)(l)  (1977). 

The  regulations  for  the  H-2 
agricultural  worker  program  were 


consolidated  and  substantially  revised 
in  1978.  after  an  extended  comment 
period  and  six  public  hearings  (May  and 
June  1977).  20  CFR  Part  655,  Subpart  C, 
43  FR  10306  (March  10, 1978).  As  part  of 
that  rulemaking.  DOL's  methodology  for 
computing  AEWRs,  as  well  as 
alternative  methodologies  for  computing 
AEWRs  were  discussed  and  considered. 

43  FR  at  10310-10311.  The  methodology 
was  set  out  in  the  regulations  for  the 
H-2  agricultural  worker  program.  20      i 
CFR  655.207.  43  FR  at  10317. 

DOL  continued  to  study  the  AEWR 
after  the  1977-78  rulemaking.  An 
Advance  Notice  of  Proposed 
Rulemaking  was  published  in  1979.  and 
six  additional  public  hearings  were  held. 

44  re  59890  (October  16. 1979).  Various 
alternative  methodologies  were 
presented  for  public  comment;  the  public 
responded  to  the  alternatives  and 
additional  methodologies  were 
suggested  as  part  of  the  rulemaking 
record.  A  proposed  rule  [with  a  four- 
month  comment  period)  was  published 
in  1980.  and  a  final  rule  was  published 
in  1981.  46  FR  4568  (January  16. 1981);  45 
FR  29854  (May  6. 1980);  and  45  FR  15914 
(March  11. 1980).  The  final  rule  would 
have  established  a  single,  nationwide. 
AEWR  at  the  level  of  the  previous  year's 
national  annual  average  hourly  wage  for 
piece-rate-paid  hired  agricultural 
workers,  as  computed  by  USDA 
surveys.  However,  as  part  of  a  general 
review  of  agency  regulations,  and  to 
consider  fully  the  impact  of  the  new 
methodology,  it  was  withdrawn  prior  to 
its  effective'date.  46  FR  32437  (June  23, 
1981);  and  46  FR  19110  (March  27, 1981). 

In  1981  USDA  substantially  reduced 
its  number  of  surveys  and  ceased 
compiling  annual  average  field  and 
livestock  worker  wage  rates,  as  well  as 
the  survey  data  which  would  have  been 
used  in  the  rule  withdrawn  in  1981. 
Various  interim  methodologies  were 
utilized  until  USDA  reestablished  its 
surveys  and  DOL  reestablished  the 
1968-1981  methodology.  These  were 
accompanied  by  further  rulemaking,  and 
opportunity  for  and  consideration  of 
public  comments.  See,  eg..  51  FR  20516 
(June  5, 1986):  51  FR  15915  (April  29, 
1986);  51  FR  12872  (April  16, 1986);  50  FR 
47636  (November  19, 1985);  49  FR  31784 
(August  8.  1984);  49  FR  30208  (July  27. 
1984);  48  FR  40168  (September  2. 1983); 
48  FR  33684  (July  22. 1983):  48  FR  232 
(January  4. 1983):  47  FR  52198 
(November  19. 1982):  and  47  FR  37980 
(August  27. 1982). 

4.  Discretion  in  Setting  AEWRs 

DOL  has  "broad  discretion"  to  set 
AEWRs  in  accordance  with  "any  of  a 
number  of  reasonable  formulas. . . ." 
Florida  Sugar  Cane  League,  Inc.  v. 


Usery,  531  F.  2d  299.  303-304  (5th  Cir. 
1976):  Florida  Fruit-  *■  Vegetable 
Association.  Inc.  v.  Donovan,  583  F. 
Supp.  268  (S.D.  Fla.  1984).  off  d  sub  nom, 
Florida  Fruit  Sr  Vegetable  Association, 
Inc.  v.  Brock,  r7\  F,  2d  1455  (11th  Cir. 
1985).  cert,  denied.  106  S.  Ct.  1524  (1986); 
Shorebam  Cooperative  Apple 
Producers'  Association.  Inc.  v. 
Donovan,764  F.  2d  135  (2d  Cir.  1985); 
Virginia  Agricultural  Growers' 
Association,  Inc.  v.  Donovan,  774  F.  2d 
90  (4th  Cir.  1985);  accord.  Rowland  v. 
Marshall.  650  F.  2d  28  (4th  Cir.  1981)  [per 
curiam);  Williams  v.  Usery,  531  F.  2d 
305,  306  (5th  Cir.  1976),  cert,  denied.  429 
U.S.  1000:  Flecha  v.  Quiros.  567  F.  2d 
1154  (1st  Cir.  1977);  Limoneira  Co.  v.  > 
Wirtz.  225  F.  Supp.  961  (S.D.  Cal.  1963),  ^ 
affd.  327  F.  2d  499  (9th  Cir.  1964);  and 
Dona  Ana  County  Farm  &  Livestock 
Bureau.  Inc.  v.  Goldberg.  200  F.  Supp. 
210  (D.D.C.  1961);  see  also  Production 
Farm  Management  v.  Brock,  767  F,  2d 
1368  (9th  Cir.  1985). 

This  is  an  area  in  which  DOL  has 
"great  discretion  to  reach  a  number  of 
different  results  rather  than  an  area  of 
pure  statutory  interpretation  as  to  which 
there  is  in  theory  only  a  single  answer". 
See  Building  Sr  Construction  Trades' 
Department,  AFL-CIO  v.  Donovan,  712 
F.  2d  611.  619  (D.C.  Cir.  1983).  cerL 
denied,  464  U.S.  1069  (1984).  DOL 
therefore,  is  promulgating  the  regulation 
described  below  for  setting  AEWRs 
under  the  H-2A  program. 

Congress  has  recognized  as  early  as 
1961  that  the  Secretary  had  the  authority 
to  set  special  rates  where  alien  workers 
were  involved.  H.R.  Rep.  No.  274  (on 
H.R.  2010),  87th  Cong.,  1st  Sess.  9  (1961). 
Similar  language  appeared  in  the  Senate 
debate  on  H.R.  2010,  which  was  enacted 
as  Pub.  L  87-345. 

However,  the  INA  as  amended  by 
IRCA  raises  to  a  statutory  level  the,_ 
previous  regulatory  standard  preventing 
the  importation  of  temporary  foreign 
agricultural  workers  (now  H-2AJ  from 
adversely  affecting  the  wages  of 
similarly  employed  U.S.  workers. 
However,  no  particular  methodology  for 
implementing  it  is  fixed  by  statute. 
Indeed,  the  legislative  history  indicates 
that  Congress  had  examined  DOL's  H-2 
agricultural  worker  regulations  in  great 
detail,  but  did  not  enact  any  particular 
AEWR  methodology. 

While  the  AEWR  methodology  in  the 
H-2A  rule  differs  from  the  methodology 
used  to  set  AEWRs  under  the  H-2 
agricultural  worker  program,  it  is  within 
DOL's  discretion  to  make  such  a  change. 
As  the  U.S.  Court  of  Appeals  for  the  D^C. 
Circuit  has  stated,  "prior  administrative 
practice  carries  much  less  weight  when 
reviewing  an  action  taken  in  the  area  of 
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discretion,  when  hrttfe  more  than  a  dear 
statement  is  needed,  than  when 
reviewinj?  an  action  in  the  field  of 
interpretation,  where  it  is  thought  that 
t.hf  rfypncy's  own  contemporaneous 
interpretation  of  one  of  its  enabling 
statutes  is  reliable  evidence  of  what 
Congress  intended."  Bur/ding  & 
Construction  Trades '  Department.  AFL- 
ClO  V.  Donovan.  712  F.  2d  at  619.  In  any 
event,  even  if  the  ewtaWishment  of  a 
new  AEWR  methotlology  were  to  be 
found  an  act  of  interpretation  rather 
than  an  act  of  discretion,  this 
nilemakins  would  constitute  DOL's 
contemporaneous  interpretation  of  a 
recent  statute.  ;.*..  the  Immigration 
Reform  and  Control  Act  of  198»  (IRCA). 

5.  New  AEWR  Methodology 

a.  General.  DOL  is  setting  the  AEWRs 
in  each  year  for  the  H-2A  program  at  a 
level  equal  to  the  previous  year's  annual 
regional  average  hourly  wage  rates  for 
field  and  livestock  workers  (combined), 
as  computed  by  USDA  quarterly  wage 
surveys.  This  is  the  data  series  by  which 
AEWRs  under  th*;  H-2  agricultural 
worker  progrum  currently  are  indexed. 
USDA  pubh.shes  the  data  for  the  4B 
contiguous  States  and  Hawan  by 
nineteen  agricultural  regions,  which 
consist  of  one  or  n»ore  States. 

Based  on  information  provided  by 
repuresentatives  of  employers  and 
workers,  EXDLhas  concluded  that  the 
universe  of  employers  who  may  seek  H- 
2A  workers  could  expand  considerably 
as  the  result  of  IRCA.  Therefore,  DOL 
has  also  determined  to  compute  and 
publish  on  ao  annual  basis  AEWRs  for 
all  the  States  included  in  the  USDA 
survey  of  wage  rates  for  field  and 
livestock  workers  (combined),  i.e.,  the 
.forty-eight  contiguous  States  and 
Hawaii.  In  addition,  a  separate  rate  for 
Florida  sugarcane  has  been 
discontinued. 

This  AEWR  methodology  is  adopted 
as  a  result  of  DOL's  consideration  of  the 
INA  as  amended  by  IRCA.  and  with  full 
knowledge  and  consideration  of  the 
administrative  record  developed  in 
earlier  rulemaking  activities  regarding 
AEWRs.  as  published  in  the  Federal 
Register.  See  "3.  History  of  AEWRs". 
above. 

b.  Reasons  for  Establishing  a 
Different  Methodology.  DOL  has 
carefully  reviewed  its  current  AEWR 
methodology  in  hght  of  the  probable 
expansion  of  the  H-2A  program  under 
IRCA  to  new  growers  in  new  crops  and 
new  States,  hi  examining  the  application 
of  the  present  methodology  to  new 
States,  certain  anomahes  have  become 
apparent.  Specifically,  there  would  be 
wide  variations  between  States  in  terms 
of  the  relationship  of  the  AEWR  to 


average  hourly  earnings  of  field  and 
livestock  workers  in  those  States, 
ranging  fn>m  five  percent  lower  in 
Oregon  to  runety-one  percent  higher  in 
Alabama  These  vanations  cannot  be 
explained  readily  in  economic  terms, 
such  as  impact  of  the  use  of  illegal 
aliens,  degree  of  mechanization,  etc.  P'or 
example,  in  Minnesota,  where  there  is 
little  hand-harvesting  of  crops,  the 
AEWR  would  be  eighty-six  percent 
higher  than  the  average  hourly  wage 
rate  showing  up  in  USDA  data,  in 
California,  with  extensive  hand- 
harvesting  and  use  of  illegals,  the 
AEWR  would  be  only  five  percent 
higher. 

Thus,  while  the  current  methodology 
has  been  successfully  defended  where 
the  program  has  been  used,  in  a  limited 
number  of  States,  DOL  sees  a  need  to 
implement  a  superior  methodology 
which  will  better  achieve  program 
objectives  under  the  expected  program 
expansion  under  IRCA. 

c.  Rationale  for  New  Methodology- 
Based  on  its  own  knowledge,  expertise, 
informed  experience,  and  judgment. 
DOL  has  determined  that  the  USDA 
survey  is  the  best  available  "barometer" 
for  measuring  actual  farm  wages  on  a 
nationwide  basis.  Given  the  probability 
that  the  H-2A  program  will  be  more 
expansive  in  States  where  H-2 
agricultural  workers  now  are  imported, 
and  wil!  expand  to  other  States  where 
H-2  agricultural  workers  had  not 
recently  been  sought,  this  methodology 
would  permit  DOL  to  establish  AEWRs 
which  are  equal  to  regional  average 
wages  in  traditional  and  new  "user" 
States. 

The  new  methodology  is  a  basic 
extension  of  the  DOL  practice  of  over 
two  decades  of  estabhshing  AEWRs  at 
or  above  average  hourly  wages  in 
agriculture.  DOL  believes  that  Congress 
endorsed  this  basic  concept  in  its 
passage  of  IRCA. 

In  passing  IRCA,  Congress 
incorporated  into  statutory  law  the 
longstanding  regulatory  requirement 
that  the  employment  of  temporary 
nonimmigrant  alien  labor  "not  adversely 
affect  the  wages  ...  of  workers  in  the 
United  Stales  similarly  employed."  8 
U.S.C.  lt(n(ani51(Hl(ii)(a);  see  8  CFR 
214.2(h)(3)(i)  (1987).  By  incorporating 
such  a  provision  in  the  statute,  it  is  clear 
that  Congress  was  intimately 
conversant  with  the  DOL 
implementation  of  the  previous 
regulatory  requirements  and  aware  of 
the  DOL  system  of  AEWRs. 

Prior  to  selecting  the  methodology  for 
setting  AEWRs,  DOL  considered  various 
alternative  options.  These  ranged  from: 
(1)  The  setting  of  AEWRs  at  the  level  of 
prevailing  wages  in  the  local  area  and 


occupations  and  then  iiulexing  those 
prevailing  wagej  over  time  by  ih*" 
average  hourly  earnings  m  agriculture; 
to  (2)  the  setting  of  such  AEWRs  only 
for  prevailing  wages  below  average 
agncultural  wages  and  only  in  ihuse 
instances  where  a  high  penetration  of 
H-2A  workers  already  had  occurred, 
with  no  effective  indexing  over  time. 

Given  implicit  Congressional  approval 
of  the  longstanding  DOL  AEWR 
concept,  IX)L  has  determined  that  the 
moat  effective  way  of  eslablishir,g 
simple,  durable  AEWRs  over  time 
without  encountenn,*?  the  anomalies 
under  the  present  methodology',  is  to  set 
AEWRs  under  the  H-2.\  program  equal 
to  the  regior^l  average  wages  m 
traditional  and  new  "user"  States.  This 
methodology  provides  an  adequate 
wage  floor  for  protectmg  similarly 
employed  US  workers  and 
automatically  provides  the  indexing 
needed  to  prevent  adverse  wage 
impacts  over  time,  as  the  AEWRs  will 
increase  as  average  hourly  wages 
increase.  Further,  the  methodology  is  not 
unlike  that  adopted,  but  withdrawn  for 
futher  study,  m  the  19r9-81  rulemaking. 
albeit  using  a  more  applicHble  L'SDA 
data  series  and  setting  AEWRs  on  the 
more  reflective  regional,  rsther  than 
national  basis.  See  "3.  History  of 
AEWRs",  above:  see  also  46  FR  4568 
(January  16.  V.vn).  cf .  4f)  FR  32437  (June 
23,  1981). 

It  is  not  expected  that  the  H-2A 
AEWRs  will  result  in  a  reduction  of 
earnings  of  U.S.  workers  employed  in 
the  crops  and  occupations  where  there 
have  been  H-2  agncultural 
certifications.  DOL  beheves  that, 
because  of  labor  market  conditions  and 
already  established  prevailing  wage 
rates,  the  earnings  of  workers  in  the 
traditional  user  States  will  generally 
conrtnue  at  or  close  to  the  levels  in  the 
previous  year.  DOL  will  strictly  enforce 
the  requirement  that  H-2A  employers 
pay  their  U.S.  and  H-2A  workers  no  less 
than  the  greater  of  the  AEWR  or  the 
local  prevailing  wage  for  each 
agricultural  activity,  as  established  in 
the  previous  year.  In  the  fourteen  States 
where  H-2  certifications  have  been 
granted  in  recent  years.  DOL  expects 
that  these  earnings  will  approximate 
those  under  the  previous  year's  AEWRs. 

DOL  acknowledges  that  the 
establishment  of  an  AFWR  methodology 
is  a  complex  issue.  DOL  therefore 
invites  specific  comments  on  the 
methodology  and  is  inviting 
recommendations  for  reasonable 
alternatives  that  both  provide  adequate 
protections  for  U.S.  workers  and  avoid 
introducing  excess  rigidities  in 
agricultural  labor  markets. 


d.  Publishing  AEWRs  for  Forty-nine 
States.  The  expansion  of  AEWR 
coverage  to  all  States  included  in  the 
USDA  survey,  i.e.,  the  forty-eight 
contiguous  States  and  Hawaii,  is  being 
adopted  for  various  reasons.  As 
indicated  above,  it  is  expected  that  the 
H-2A  program  will  expand  to  most 
States  under  IRCA.  A  basic 
congressional  premise  for  temporary 
foreign  worker  programs  under  IRCA 
and  previous  legislation  is  that  the 
unregulated  use  of  aliens  in  agriculture 
would  have  an  adverse  impact  on  the 
wages  of  U.S.  workers,  absent 
protection.  This  premise  is  supported  by 
the  basic  economic  laws  of  supply  and 
demand,  as  recognized  by  the  court  in 
Production  Farm  Management  v. 
Donovan.  767  F.  2d  1368  (9th  Cir.  1985). 
This  has  been  confirmed  by  DOL's 
longstanding  actual  expenence  and 
administrative  actions  (see  discussion  of 
agricultural  wage  regulation  going  back 
to  1950's.  cited  in  "3.  History  of 
AEWRs".  above). 

Further,  DOL  has  recognized  adverse 
effect  in  agriculture,  beyond  the  current 
fourteen  States  in  the  past.  For  example, 
in  1970  AEWRs  were  published  for 
forty-eight  contiguous  States  (see  20 
CFR  6O2.10b(a)(l)  (1970)).  In  addition, 
DOL  has  consistently  calculated 
AEWRs  for  all  States,  under  the  current 
methodology,  even  though  it  has  not 
always  published  them. 

Establishing  and  publishing  AEWRs 
for  all  States  covered  by  the  USDA 
survey  benefits  both  employers  and 
workers.  It  aids  the  former  in  planning 
for  actual  operating  costs,  without  the 
uncertainty  of  how  long  the  regulatory 
process  will  take  adding  a  new  State  to 
the  list  of  AEWR  States.  Similarly,  it 
provides  immediate  protection  to 
workers,  rather  than  waiting  until  a 
regulatory  change  is  effected.  Finally,  it 
provides  ease  of  administration  and  cost 
savings  to  the  government,  by  avoiding 
the  cumbersome  and  time-consuming 
process  of  amending  the  regulation  for 
each  new  State. 

Since  AEWRs  are  being  published  for 
all  States  (except  Alaska,  for  which 
USDA  data  are  not  available),  this 
rulemaking  subsumes  the  proposed  rules 
published  in  the  Federal  Register  on 
December  10,  1985.  and  April  6,  1986, 
where  DOL  announced  its  intention  of 
adding  Montana,  Idaho,  and  Oregon  to 
the  list  of  States  for  which  AEWRs  were 
published  annually  under  the  H-2 
program,  and  those  rulemaking  actions 
are  now  completed.  See  51  FR  28599 
(August  8, 1986):  51  FR  11942  (April  8, 
1986):  51  FR  7084  (February  28,  1986);  50 
FR  50311  (December  10, 1985).  Of  course, 
the  rulemaking  records,  including  all 


comments  received,  on  those  proposed 
rules  have  been  added  to  the  rulemaking 
record  and  taken  into  consideration  in 
this  rulemaking. 

The  interim  final  rule  has  clarified  the 
language  from  the  proposed  rule,  to  state 
explicitly  that  USDA  figures  on  a 
regional  basis  (some  regions  are  single- 
state)  will  be  used  to  set  AEWRs.  and  to 
permit  an  Alaska  AEWR,  should  USDA 
provide  data  on  that  State. 

e.  1987  H-2A  AEWRs.  Pursuant  to  the 
requirements  of  20  CFR  655.107(a),  the 
1987  AEWRS  for  the  H-2A  program, 
computed  according  to  the  new 
methodology,  are  published  in  the  table 
below. 

Table:  Adverse  Effect  Wage  Rates 
(AEWRS)  Computed  Under  H-2A 
Methodology  *  •, 


State 


Alabama 

Arizona 

Arkansas 

Calrtomia ™.„..™...™. 

Colorado 

Connecticut ............. 

Delaware „ 

Florida _.. 

Georgia _.. 

Hawaii ..~.... . 

Idatw ...... 

Illinois . 

Indiana ............ 

Iowa . ...~ 

Kansas 

Kentucky 

Louisiana ~. 

Maine 

Maryland 

Massachusetts 

Michigan 

Minnesota _. 

Mississippi ...„. 

Missouh „ 

Montana 

Nebraska - 

Nevada 

New  Hampshire 

New  Jersey ™. 

New  Mexico 

New  York 

North  Carolina 

North  Dakota 

Ohio _. 

OklatK>ma 

Oregon 

Pennsylvania 

Rhode  Island 

South  Carolina 

South  Dakota 

Tenrwssee 

Texas 

Utah 

Vermont ~. 

V  irgjnia „..~~», 

Washington _.._ 

West  Virginia -,. 


Table:  Adverse  Effect  Wage  Rates 
(AEWRS)  CoMPLrrED  Under  H-2A 
Methodology  '—Continued 


1987 
AEWR 


$3.73 
4.43 
4.05 
5.17 
5.19 
4.17 
4.17 
4.66 
3.73 
6.43 
4.15 
4.38 
4.38 
4.10 
4.61 
3.79 
4.05 
4.17 
4.17 
4.17 
3.91 
3.91 
4.05 
4.10 
4.15 
4.61 
5.19 
4.17 
4.17 
4.43 
4.17 
4.02 
4.61 
4.38 
4.49 
4.52 
4.17 
4.17 
3.73 
4.61 
3.79 
4.49 
5.19 
4.17 
4.02 
4.52 
3.79 


State 


Wisconsin. 

Wyoming... 


1987 
AEWR 


3.91 
4.15 


•  These  are  AEWRs  for  the  H-2A  program 
AEWRs  tor  the  H-2  agricultural  fxogram  (2d 
CFR  Pari  655,  Subpart  C),  were  published  at 
62  FR  15399  (Apnl  28,  1987), 

J.  Section  655.108.  Temporary  Alien 
Agricultural  Labor  Certification 
Applications  Involving  Fraud  or  Willful 
Misrepresentation. 

This  section  describes  actions 
required  when  matters  involving  fraud 
or  willful  misrepresentation  involving  an 
H-2A  certification  are  surfaced. 

K.  Section  655.110:  Employer  Penalties 
for  Noncompliance  With  Terms  and 
Conditions  of  Temporary  Alien 
Agricultural  Labor  Certifications. 

This  section  describes  sanctions  that 
may  be  levied  against  an  employer  for  a 
substantial  violation  of  a  condition  of 
labor  certification.  The  sanctions  are 
required  by  the  INA,  as  amended  by 
IRCA,  and  those  provisions, of  the  INA 
are  incorporated  into  the  regulations. 
See  8  U.S.C.  1186(b)(2].  A  definition  for  a 
"substantial"  violation  is  provided. 

A  special  procedure  which  enables 
the  RA  to  take  corrective  action  when  a 
less  than  substantial  violation  exists  is 
also  provided.  DOL  has  determined  this 
is  necessary  in  order  to  administratively 
correct  situations  where  U.S.  worker 
recruitment  and  retention  may  be 
impacted  negatively,  but  total  denial  of 
certification  is  excessively  severe,  and, 
therefore,  not  appropriate.  The  interim 
final  rule  clarifies  the  proposed  rule  by 
specifically  describing  administrative  or 
de  novo  review  of  failures  by  employers 
to  comply  with  the  corrective  action. 

The  term  "employer's  representative" 
has  been  changed  to  "employer's  agent" 
in  the  interim  final  rule,  since  the  latter 
is  a  defined  term,  and  clearly  states 
DOL's  intent. 

L  Section  655.111:  Petition  for  Higher 
Meal  Charges. 

This  section  having  to  do  with 
petitions  for  higher  meal  charges  is 
practically  identical  to  the 
corresponding  section  in  the  current 
regulations. 

M.  Section  655.112:  Administrative 
Review  and  De  Novo  Hearing  Before  an 
Administrative  Law  Judge. 

This  section  describes  the  process 
involved  when  an  employer  wishes  to 
pursue  an  administrative  law  judge 
review  or  de  novo  hearing  of  a  denial  of 
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a  labor  certification  or  rejection  of  aa 
application.  The  process  for  the 
iidmininisfrative  law  iudj<e  review  is  the 
Scirrie  as  the  current  rt-gulations  provide, 
and  the  dff  m^vo  hcanng  procedures 
incorporate  those  in  the  DOL  Rules  of 
Practice  for  Admtnrstrative  Hearings 
He  fore  t/ie  Office  of  Administrative  Law 
fudges  at  29  CFR  Part  18:  however, 
precise,  short  time  frames  are 
established  for  setting  the  dale  for  a 
heannn  and  for  the  administrative  law 
judj^e  to  rentier  a  decisKjn. 

N.  Section  655.113:  fob  Service 
Complaint  System;  Enforcement  of 
Work  Contracts. 

This  section  describes  how 
complaints  regarding  the  worlt  contracts 
will  be  handled  by  the  State 
employment  service  agencies.  Under 
section  216(g)(2)  of  the  INA.  the 
Secretary 

is  authorized  to  t^ke  such  actions,  including 
imposing  appropriate  penalties  and  seeking 
Hppropnate  ininncfive  relief  and  speafic 
performance  of  contractual  obligations,  as 
may  be  necessary  to  assure  employer 
compliance  with  terms  and  conditions  of 
employment  under  this  section. 

8  U.S.C.  1188(g)(2). 

If  workers  file  complaints  with  the 
local  employment  service  office  under 
the  [ob  Service  Complaint  System  (see 
20  CH?  Part  65a,  Subpart  E)  regarding 
alleged  employer  noncompliance  with 
contractual  obligations,  such  complaints 
shall  be  referred  by  the  local  office  to 
the  DOL  Employn:ent  Standards 
Administration  for  appropriate  handling 
and  resolution.  The  Employment 
Standards  Administration  is 
promulgating,  contemporaneously  with 
these  regulations,  a  separate  set  of 
regulations  for  handling  such  matters. 

Complaints  and  enforcement  relating 
to  the  work  contract  will  be  handled  by 
the  Employment  Standards 
Administration.  Enforcement  relating  to 
the  pre-employment  activities,  such  as 
recruitment  of  U.S.  workers,  and  issues 
which  relate  to  the  employer's  future 
eligibility  to  apply  for  H-2A  workers. 
will  be  handled  by  ETA. 
O.  Changes  to  Other  Regulations. 
Other  minor,  procedural  changes  arc 
made  to  the  regulations  on  housing  for 
agricultural  workers  at  20  CFR  Part  654. 
Subpart  E;  and  to  the  regulations  at  20 
CFR  Part  555,  Subpart  C,  for  the 
temporary  alien  agricultural  labor 
certification  process  for  H-2  logging 
employment  (and  for  applications  filed 
before  [une  1,  1987,  for  H-2  agricultural 
employment). 

The  interim  final  rule  on  housing 
standards  differs  from  the  prop<.)9ed  rule 
by  giving  the  employer  five  days  to  bnng 
the  housing  into  compiiance  should 
defects  be  found  during  inspection.  To 


accommodate  the  five  days,  the 
employer  must  assure  initially  that  the 
housing  is  ready  for  occupancy  30  days 
before  occupancy,  rather  than  25  days, 
as  m  the  proposed  rule. 

Regulatory  Impact 

The  intenm  final  nile  affects  only 
those  employers  using  nonimmigrant 
alien  workers  (  ■U-2A  visaholders")  in 
temporan,  aKnculturnl  )ob«  m  the  U.S.  It 
does  not  have  the  financial  or  other 
impact  to  make  it  a  rnnior  rule,  and 
therefore,  the  preparation  of  a 
regulatory  impact  analysis  is  not 
necessary.  Set'  I-lxetnilive  Order  No. 
12291.  3  CFK  1981  Comp..  p.  127.  5  \JS.C 
601  note. 

At  the  time  the  proposed  rule  was 
published,  the  Department  of  l.abor 
notified  the  Chief  C<nins«'l  for  Advocacy, 
Small  Business  Administration,  and 
made  the  certification  pursuant  to  the 
Regulatory  Flexibility  Act  at  5  U.S.C. 
605(b),  that  the  rule  does  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  No 
significant  economic  impact  is  imposed 
by  the  proposed  regulation  above  the 
costs  contained  in  the  current  temporary 
alien  agricultural  labor  certification 
program. 

In  preparing  the  Interim  final  rule,  the 
Department  of  Labor  consulted  with  the 
Immigration  and  Naturalization  Service 
of  the  Department  of  Justice,  and  with 
the  Department  of  Agriculture.  This  rule 
was  submitted  to  the  Attorney  General 
for  approval,  pursuant  to  section  301(e) 
of  the  Immigration  Reform  and  Control 
Act  of  1988.  8  use.  1188  note.  This 
interim  final  rule  received  such 
approval. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  1501  el 
seq.),  the  pajjerwork  requirements  that 
are  included  in  this  interim  final  rule 
have  been  submitted  to  the  Office  of 
Management  and  Budget  for  approval. 

Catalog  of  Federal  Domestic  Assistance 
Number 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  as 
Number  17.202,  "Certification  of  Foreign 
Workers  for  Agricultural  and  Logging 
Employment." 

List  of  Subjects  * 

20  CFR  Part  654 

Agriculture.  Employment,  Employment 
and  Training  Administration. 
Government  procurement.  Housing 
standards.  Labor.  Migrant  labor, 
Unemploymenl. 


20  CFR  Port  955 

Administrative  practice  and 
procedure.  Agriculture.  Aliena, 
Employment.  Forest  and  forest  products. 
Guam,  Labor.  Migrant  labor.  Wages. 

F'inal  Rtite 

Accordingly.  Parts  654  and  655  of 
Chapter  V  of  Title  2fl,  Code  of  Federal 
Regulations,  are  amended  as  follows: 

PART  654— SPECIAL 
RESPONStBlLrriES  OF  THE 
EMPLOYMEKT  SERVtCE  SYSTEU 

Subpart  E — Housing  for  Agrtcuttural 
Worliers 

1   In  20  CFR  Part  654,  Subpart  E.  the 
separate  authiMity  citation  firr  Subpart  E 
Is  re\  ised  to  re«d  as  follows; 

Authority  M  U  S  C.  49k,  8  U.S.C.  1186(c)(4h 
41  Op  A  G  406  (1958). 

2.  In  20  CFR  Part  6.S4.  5  654.403  is 

revised  to  read  as  follows; 

{  654.403    CondWoMat  accMa  to  ttM 
Intrastat*  or  lntar«tat«  clearance  aystem. 

(a)  Filing  requests  for  conditional 
access — (1)  "Noncritena  "  employers. 
Except  as  provided  in  paragraph  (a)(2) 
of  this  section,  an  employer  whose 
housing  does  not  meet  applicable 
standards  may  file  with  the  local  Job 
Service  office  serving  the  area  in  which 
its  housing  is  located,  a  written  request 
that  its  foh  orders  be  conditionally 
allowed  into  the  intrastate  or  interstate 
clearance  system,  provided  that  the 
employer's  request  assures  that  its 
housing  will  be  in  full  compliance  with 
the  requiremt-nts  of  the  applicable 
housing  standards  at  least  30  calendar 
days  (giving  the  specific  date)  before  the 
housing  is  to  be  occupied. 

(2)  "Criteria" employers.  If  the  request 
for  conditional  access  described  in 
paragraph  (a)(1)  of  this  section  is  from 
an  employer  filing  a  job  order  pursuant 
to  an  application  for  temporary  alien 
agricultural  labor  certification  for  11-2.^ 
alien  agricultural  workers  or  H-2  alien 
workers  under  Subpart  B  or  Subpart  C, 
respectively,  of  Part  655  of  this  chapter, 
the  request  shall  be  filed  with  the  RA  as 
an  attachment  to  the  application  for 
temporary  alien  agricultural  labor 
certification. 

(2)  Assurance.  The  employer's  request 
pursuant  to  paragraphs  (a)(1)  or  (a)(2)  of 
this  section  shall  contain  an  assurance 
that  the  housing  will  be  vn  full. 
compliance  with  the  applicable  housing 
standards  at  least  30  calendar  days 
(stating  the  specific  date)  before  the 
housing  IS  to  be  occupied. 

fb)  Processing  requests — (1)  Slate 
agency  processing.  Upon  receipt  of  a 


written  request  for  conditional  access  to 
the  intrastate  or  interstate  clearance 
system  under  paragraph  (a)(1)  of  this 
section,  the  local  Job  Service  office  shall 
send  the  request  to  the  State  office, 
which,  in  turn,  shall  forward  it  to  the 
Regional  Administrator.  Employment 
and  Training  Administration.  (RA). 

(2)  Reqiohal  office  processing  and 
determination.  Upon  receipt  of  a  request 
for  conditional  access  pursuant  to 
paragraph  (a)(2)  or  paragraph  (b)(1)  of 
this  section,  the  RA  shall  review  the 
matter  and.  as  appropriate,  shall  either 
grant  or  deny  the  request. 

(c)  Authorization.  The  authorization 
for  conditional  access  to  the  intrastate 
or  interstate  clearance  system  shall  be 
in  writing,  and  shall  state  that  although 
the  housing  does  not  comply  with  the 
applicable  standards,  the  employer's  job 
order  may  be  placed  into  intrastate  or 
interstate  clearance  until  a  specified 
date.  The  RA  shall  send  the 
authorization  to  the  employer  and  shall 
send  copies  to  the  appropriate  State 
agency  and  local  Job  Service  office.  The 
employer  shall  submit  and  the  local  Job 
Service  shall  attach  copies  of  the 
authorization  to  each  of  the  employer's 
job  orders  which  is  placed  into 
intrastate  or  interstate  clearance. 

(d)  Notice  of  denial.  If  the  RA  denies 
the  request  for  conditional  access  to  the 
intrastate  or  interstate  clearance 
system,  the  RA  shall  provide  written 
notice  to  the  employer,  the  appropriate 
State  agency,  and  the  local  Job  Service 
office,  stating  the  reasons  for  the  denial. 

(e)  Inspection.  The  local  Job  Service 
office  serving  the  area  containing  the 
housing  of  any  employer  granted 
conditional  access  to  the  intrastate  or 
interstate  clearance  system  shall  assure 
that  the  housing  is  inspected  no  later 
than  the  date  by  which  the  employer  has 
promised  to  have  its  housing  in 
compliance  with  the  requirements  of  this 
subpart.  An  employer,  however,  may 
request  an  earlier  preliminary 
inspection.  If,  on  the  date  set  forth  in  the 
authorization,  the  housing  is  not  in  full 
compliance  with  the  applicable  housing 
Standards  as  assured  in  the  request  for 
conditional  access,  the  local  job  Service 
office  shall  afford  the  employer  five 
calendar  days  to  bring  the  housing  into 
full  compliance.  After  the  five-calendar- 
day  period,  if  the  housing  is  not  in  full 
compliance  with  the  applicable  housing 
standards  as  assured  in  the  request  for 
conditional  access,  the  local  Job  Service 
office  immediately; 

(i)  Shall  notify  the  RA; 

(li)  Shall  remove  the  employer's  job 
orders  from  intrastate  and  interstate 
clearance;  and 

(iii)  Shall,  if  workers  have  been 
recruited  against  these  orders,  in 


cooperation  with  the  employment 
service  agencies  in  other  States,  make 
every  reasonable  attempt  to  locate  and 
noti^  the  appropriate  crew  leaders  or 
workers,  and  to  find  alternative  and 
comparable  employment  for  the 
workers. 

PART  655— LABOR  CERTIRCATION 
PROCESS  FOR  THE  TEMPORARY 
EMPLOYMENT  OF  AUENS  IN  THE 
UNITED  STATES 

3.  In  20  CFR  Part  655,  the  authority 
citation  is  revised  to  read  as  set  forth 
below  and  the  authority  citations  for  all 
the  subparts  and  following  all  the 
sections  in  Part  655  are  removed: 

Authority:8U.S.C.  1101(a)(15)(H)  and       ^ 
1184(c):  29  U.S.C.  49  et  seq.:  \\  &55.0.  555.00, 
and  655.000  also  issued  under  8  U.S.C.  1186 
and  8  CFR  214.2(h){3)(i):  Subpart  A  and 
Subpart  C  also  issued  under  8  CFR 
214.2(h)(3)(i):  Subpart  B  also  issued  under  8 
use.  1186. 

{655.0    (Amended) 

4.  In  20  CFR  Part  655,  8  655.0  is 
amended: 

a.  By  removing  paragraphs  (b)  and  (c); 

b.  By  redesignating  paragraphs  (d) 
and  (e)  as  paragraphs  (b)  and  (c) 
respectively;  and 

c.  By  removing  from  paragraph  (a)  the 
words  "are  required  by  the  Attorney 
General,  acting  through  the  Immigration 
and  Naturalization  Service  (INS)  of  the 
Department  of  Justice,  to  assist  the 
Attorney  General  to  carry  out  the  f>obcy 
of  the  Immigration  and  Nationahty  Act, 
as  implemented  by  the  LNS  regulation  at 
8  CFR  214,2(h)(3)(i)."  and  adding,  in  their 
place,  the  words  "are  required  to  carry 
out  the  policies  of  the  Immigration  and 
Nationality  Act  (INA),". 

§655.00    I  Amended] 

5.  In  20  CFR  Part  655,  8  655.00  is 
amended  by  removing  the  words  "The 
Administrator"  and  adding,  in  their 
place,  the  words  "The  Director". 

§655.000    I  Amended] 

6.  In  20  CFR  Part  655,  §8  655.000  is 

amended  by  removing  the  penod  at  the 
end  of  the  first  sentence  in  paragraph  (a) 
and  adding  in  its  place  the  words  ", 
except  with  respect  to  agricultural 
employment  covered  by  8  U.S.C.  1101 
(a)(15)(H)(ii)(a)  and  Subpart  B  of  this 
Part." 

8655.1    (Amended] 

7.  In  20  CFR  Part  655.  8  655.1  is 
amended  by  removing  paragraph  (b)  and 
by  redesignating  8  655.1(a)  as  8  655.1. 

8.  In  20  CFR  Part  655.  Subpart  B  is 
revised  to  read  as  follows: 


Sut>part  B — Labor  Certtficetior  Process  tof 
Temporary  Agrtcuttural  Emptoyment  In  ttte 
Untted  States  (H-2A  Workers) 

Sec 

655.90    Scope  and  purpose  of  Subpart  E 

655.92  Authority  of  the  Regional  , 
Administrator. 

655.93  Special  circumstances. 

655.100  Overview  of  subpart  and  definition 
of  terms. 

655.101  Temporary  alien  agricultural  labor 
certification  applications. 

655.102  Contents  of  job  offers. 

655.103  Assurances 

655.104  Determinations  based  on 
acceptability  of  H-2A  applications. 

655.105  Recruitment  period. 

655.106  Referral  of  U.S.  workers: 
determinations  based  on  U.S.  worker 
availability  and  adverse  effect:  acUvities 
after  receipt  of  the  temporary  alien 
agricultural  labor  certification. 

655.107  Adverse  effect  wage  rates 
(AEWRs). 

655.108  H-2A  applications  involving  fraud 
or  willful  misrepresentation. 

655.110  Elmployer  penalties  for 
noncompliance  with  terms  and 
conditions  of  temporary  alien 
agricultural  labor  certifications. 

655.111  Petitions  for  higher  meal  charges. 

655.112  Administrative  review  and  de  novo 
hearing  before  an  administrative  law 
judge. 

655.113  )ob  Service  Complaint  System: 
enforcement  of  work  contracts. 

{  655.90    Scope  and  purpose  of  Subpart  B. 

(a)  General.  This  subpart  sets  out  the 
procedures  established  by  the  Secretary 
of  Labor  to  acquire  information 
sufficient  to  make  factual 
determinations  of:  (1)  Whether  there  are 
sufficient  able,  willing,  and  qualified 
U.S,  workers  available  to  perform  the 
temporary  and  seasonal  agricultural 
employment  for  which  an  employer 
desires  to  import  nonimmigrant  foreign 
workers  (H-2A  workers);  and  (2) 
whether  the  employment  of  H-2A 
workers  will  adversely  effect  the  wages 
and  working  conditions  of  workers  in 
the  U.S.  similarly  employed.  Under  the 
authority  of  the  INA,  the  Secretary  of 
Labor  has  promulgated  the  regulations 
in  this  subpart.  This  subpart  sets  forth 
the  requirements  and  procedures 
applicable  to  requests  for  certification 
by  employers  seeking  the  services  of 
temporary  foreign  workers  in 
agriculture.  This  subpart  provides  the 
Secretary's  methodology  for  the  two- 
fold determination  of  availability  of 
domestic  workers  and  of  any  adverse 
effect  which  would  be  occasioned  by  the 
use  of  foreign  workers,  for  particular 
temporary  and  seasonal  agricultural 
jobs  in  the  United  States. 

(b)  The  statutory  standard.  (1)  A 
petitioner  for  H-2A  workers  must  apply 
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to  the  Secretary  of  Labor  for  a 
certification  that,  as  stated  in  the  INA: 

(A)  there  are  not  sufficient  workers  who 
are  able,  willing,  and  qualified,  and  who  will 
be  available  at  the  time  and  place  needed,  to 
perform  the  labor  or  services  involved  in  the 
petition,  and 

(B)  the  employment  of  the  alien  in  such 
labor  or  services  will  not  adversely  affect  the 
wages  and  working  conditions  of  workers  in 
the  United  States  similarly  employed. 

(2)  Section  216(b)  of  the  INA  further 
requires  that  the  Secretary  may  not 
issue  a  certiHcation  if  the  conditions 
regarding  U.S.  worker  availability  and 
adverse  effect  are  not  met.  and  may  not 
issue  a  certiHcation  if.  as  stated  in  the 
INA: 

(1)  There  is  a  strike  or  lockout  in  the  course 
of  a  labor  dispute  which,  under  the 
regulations,  precludes  such  certification. 

(2)(A)  The  employer  during  the  previous 
two-year  period  employed  H-2A  workers  and 
the  Secretary  has  determined,  after  notice 
and  opportunity  for  a  hearing,  that  the 
employer  at  any  time  during  that  period 
substantially  violated  a  material  term  or 
condition  of  the  labor  certification  with 
respect  to  the  employment  of  domestic  or 
non-immigrant  workers. 

(B)  No  employer  may  be  denied 
certification  under  subparagraph  (A)  for  more 
than  three  years  for  any  violation  described 
in  such  subparagraph. 

(3)  The  employer  has  not  provided  the 
Secretary  with  satisfactory  assurances  that  if 
the  employment  for  which  the  certification  is 
sought  is  not  covered  by  State  workers' 
compensation  law.  the  employer  will  provide, 
at  no  cost  to  the  worker,  insurance  covering 
injury  and  disease  arising  out  of  and  in  the 
course  of  the  worker's  employment  which 
will  provide  benefits  at  least  equal  to  those 
provided  under  the  State  workers' 
compensation  law  for  comparable 
employment. 

(4)  The  Secretary  determines  that  the 
employer  has  not  made  positive  recruitment 
efforts  within  a  multistate  region  of 
traditional  or  expected  labor  supply  where 
the  Secretary  finds  that  there  are  a  significant 
number  of  qualified  United«^ale8  workers' 
who,  if  recruited,  would  be  veiling  to  make 
themselves  available  for  work  at  the  time  and 
place  needed.  Positive  recruitment  under  this 
paragraph  is  in  addition  to,  and  shall  be 
conducted  within  the  same  lime  period  as. 
the  circulation  through  the  interstate 
employment  service  system  of  the  employer's 
job  offer.  The  obligation  to  engage  in  positive 
recruitment . . .  shall  terminate  on  the  date 
the  H-2A  workers  depart  for  the  employer's 
place  of  employment. 

(3)  Regarding  the  labor  certification 
determination  itself,  section  216(c)(3)  of 
the  INA.  as  quoted  in  the  following, 
specifically  directs  the  Secretary  to 
make  the  certification  if: 

(i)  the  employer  has  complied  with  the 
criteria  for  certification  (including  criteria  for 
the  recruitment  of  eligible  individuals  as 
prescribed  by  the  Secretary),  and 


(ii)  the  employer  does  not  actually  have,  or 
has  not  been  provided  with  referrals  of, 
qualified  Individuals  who  have  Indicated 
their  availability  to  perform  such  labor  or 
services  on  the  terms  and  conditions  of  a  job 
offer  which  meets  the  requirements  of  the 
Secretary. 

(c)  The  Secretary's  determinations. 
Before  any  factual  determination  can  be 
made  concerning  the  availability  of  U.S. 
workers  to  perform  particular  job 
opportunities,  two  steps  must  be  taken. 
First,  the  minimuhi  level  of  wages, 
terms,  benefits,  and  conditions  for  the 
particular  job  opportunities  below  which 
similarly  employed  US,  workers  would 
be  adversely  affected  must  be 
established.  (The  regulations  in  this 
subpart  establish  such  minimum  levels 
for  wages,  terms,  benefits,  and 
conditions  of  employment).  Second,  the 
wages,  terms,  benefits,  and  conditions 
offered  and  afforded  to  the  aliens  must 
be  compared  to  the  established 
minimum  levels.  If  it  is  concluded  that 
adverse  effect  would  result,  the  ultimate 
determination  of  availability  within  the 
meaning  of  the  INA  cannot  be  made 
since  U.S.  workers  cannot  be  expected 
to  accept  employment  under  conditions 
below  the  established  minimum  levels. 
Florida  Sugar  Cane  League,  Inc.  v. 
Usery.  531  F.  2d  299  (5th  Cir.  1976).  Once 
a  determination  of  no  adverse  effect  has 
been  made,  the  availability  of  U.S. 
workers  can  be  tested  only  if  U.S. 
workers  are  actively  recruited  through 
the  offer  of  wages,  terms,  benefits,  and 
conditions  at  least  at  the  minimum  level 
or  the  level  offered  to  the  aliens, 
whichever  is  higher.  The  regulations  in 
this  subpart  set  forth  requirements  for 
recruiting  U.S.  workers  in  accordance 
with  this  principle. 

(d)  Construction.  This  subpart  shall  be 
construed  to  effectuate  the  purpose  of 
the  INA  that  U.S.  workers  rather  than 
aliens  be  employed  wherever  possible. 
Elton  Orchards.  Inc.  v.  Brennan.  508  F. 
2d  493,  500  (Ist  Cir.  1974);  Flecha  v. 
Quiros.  567  F.2d  1154. 1156  (1st  Cir. 
1977).  Where  temporary  alien  workers 
are  admitted,  the  terms  and  conditions 
of  their  employment  must  not  result  in  a 
lowering  of  the  wages,  terms,  and 
conditions  of  domestic  workers  similarly 
employed.  Williams  v.  Usery.  531  F.  2d 
305.  306  (5th  Cir.  1976).  cert,  denied.  429 
U.S.  1000,  and  the  job  benefits  extended 
to  any  U.S.  workers  shall  be  at  least 
those  extended  to  the  alien  workers. 

§  655  92    Authority  of  the  Regional 
Administrator. 

Under  this  subpart,  the  accepting  for 
consideration  and  the  making  of 
temporary  alien  agricultural  labor 
certification  determinations  are 
ordinarily  performed  by  the  Regional 


Administrator  (RA)  of  an  Employment 
and  Training  Administration  region, 
who.  in  turn,  may  delegate  this 
responsibility  to  a  designated  staff 
member.  The  Director  of  the  United 
States  Employment  Service,  however, 
may  direct  that  certain  types  of 
applications  or  certain  applications  shall 
be  handled  by,  and  the  determinations 
made  by  USES  in  Washington,  DC.  In 
those  cases,  the  RA  will  informally 
advise  the  employer  or  agent  of  the 
name  of  the  official  who  will  make 
determinations  with  respect  to  the 
application. 

§  655.93     Special  circumstances. 

(a)  Systematic  process.  The 
regulations  under  this  subpart  are 
designed  to  provide  a  systematic 
process  for  handling  applications  from 
the  kinds  of  employers  who  have 
historically  utilized  nonimmigrant  alien 
workers  in  agriculture,  usually  in 
relation  to  the  production  or  harvesting 
of  a  particular  agricultural  crop  for 
market,  and  which  normally  share  such 
characteristics  as: 

(1)  A  fixed-site  farm,  ranch,  or  similar 
establishment; 

(2)  A  need  for  workers  to  come  to 
their  establishment  from  other  areas  to 
perform  services  or  labor  in  and  around 
their  establishment; 

(3)  Labor  needs  which  will  normally 
be  controlled  by  environmental 
conditions,  particularly  weather  and 
sunshine;  and 

(4)  A  reasonably  regular  workday  or 
workweek. 

(b)  Establishment  of  special 
procedures.  In  order  to  provide  for  a 
limited  degree  of  flexibility  in  carrying 
out  the  Secretary's  responsibilities 
under  the  INA.  while  not  deviating  from 
the  statutory  requirements  to  determine 
U.S.  worker  availability  and  make  a 
determination  as  to  adverse  effect,  the 
Director  has  the  authority  to  establish 
special  procedures  for  processing  H-2A 
applications  when  employers  can 
demonstrate  upon  written  application  to 
and  consultation  with  the  Director  that 
special  procedures  are  necessary.  In  a 
like  manner,  for  work  in  occupations 
characterized  by  other  than  a 
reasonably  regular  workday  or 
workweek,  such  as  the  range  production 
of  sheep  or  other  livestock,  the  Director 
has  the  authority  to  establish  monthly, 
weekly,  or  bi-weekly  adverse  effect 
wage  rates  for  those  occupations,  for  a 
Statewide  or  other  geographical  area, 
other  than  the  rates  established 
pursuant  to  {  655.107  of  this  part, 
provided  that  the  Director  uses  a 
methodology  to  establish  such  adverse 
effect  wage  rates  which  is  consistent 


with  the  methodology  in  {  655.1Q7(a). 
Prior  to  making  determinations  under 
this  paragraph  (b).  the  Director  may 
consult  with  employer  representatives, 
appropriate  RAs,  and  worker 
representatives. 

(c)  Construction.  This  subpart  shall  be 
construed  to  permit  the  Director  to 
continue  and.  where  the  Director  deems 
appropriate,  to  revise  the  special 
procedures  previously  in  effect  for  the 
handling  of  applications  for 
sheepherders  in  the  Western  States  (and 
to  adapt  such  procedures  to  occupations 
in  the  range  production  of  other 
livestock)  and  for  custom  combine 
crews. 

§655.100    Overvtew  of  this  subpart  snd 
definition  of  terms. 

(a)  Over\iew — (l)  Filing  applications. 
This  subpart  provides  guidance  to  an 
employer  who  desires  to  apply  for 
temporary  alien  agricultural  labor 
certification  for  the  employment  of  H- 
2A  workers  to  perform  agricultural 
employment  of  a  temporary  or  seasonal 
nature.  The  regulations  in  this  subpart 
provide  that  such  employer  shall  file  an 
H-2A  application,  including  a  job  offer. 
on  forms  prescribed  by  the  Employment 
and  Training  Administration  (ETA), 
which  describes  the  material  terms  and 
conditions  of  employment  to  be  offered 
and  afforded  to  U.S.  workers  and  H-2A 
workers,  with  the  Regional 
Administrator  (RA)  having  jurisdiction 
over  the  geographical  area  in  which  the 
work  will  be  performed.  The  entire 
application  shall  be  filed  with  the  RA  no 
less  than  80  calendar  days  before  the 
first  date  of  need  for  workers,  and  a 
copy  of  the  job  offer  shall  be  submitted 
at  the  same  time  to  the  local  office  of  the 
State  employment  service  agency  which 
serves  the  area  of  intended  employment. 
Under  the  regulations,  the  RA  will 
promptly  review  the  application  and 
notify  the  applicant  in  writing  if  there 
are  deficiencies  which  render  the 
application  not  acceptable  for 
consideration,  and  afford  the  applicant  a 
five-calendar-day  period  for  resubmittal 
of  an  amended  application  or  an  appeal 
of  the  RAs  refusal  to  approve  the 
application  as  acceptable  for 
consideration.  Employers  are 
encouraged  to  file  their  applications  in 
advance  of  the  60-calendar-day  period 
mentioned  above  in  this  paragraph 
(a)(1).  Sufficient  time  should  be  allowed 
for  delays  that  might  arise  due  to  the 
need  for  amendments  in  order  to  make 
the  application  acceptable  for 
consideration. 

(2)  Amendment  of  applications.  This 
subpart  provides  for  the  amendment  of 
applications,  at  any  time  prior  to  the 
RAs  certification  determination,  to 


increase  the  number  of  workers 
requested  in  the  initial  application; 
without  requiring,  under  certain 
circumstances,  an  additional 
recruitment  period  for  U.S.  workers. 

(3)  Untimely  applications.  If  an  H-2A 
application  does  not  satisfy  the 
specified  time  requirements,  this  subpart 
provides  for  the  RA's  advice  to  the 
employer  in  writing  that  the  certification 
cannot  be  granted  because  there  is  not 
sufficient  time  to  test  the  availability  of 
U.S.  workers:  and  provides  for  the 
employer's  right  to  an  administrative 
review  or  a  de  novo  hearing  before  an 
administrative  law  judge.  Emergency 
situations  are  provided  for.  wherein  the 
RA  may  waive  the  specified  time 
periods. 

(4)  Recruitment  of  U.S.  workers; 
determinations — (i)  Recruitment.  This 
subpart  provides  that,  where  the 
application  is  accepted  for  consideration 
and  meets  the  regulatory  standards,  the 
State  agency  and  the  employer  begin  to 
recruit  U.S.  workers.  If  the  employer  has 
complied  with  the  criteria  for 
certification,  including  recruitment  of 
U.S.  workers,  by  20  calendar  days 
before  the  date  of  need  specified  in  the 
application  [except  as  provided  in 
certain  cases),  the  RA  makes  a 
determination  to  grant  or  deny,  in  whole 
or  in  part,  the  application  for 
certification. 

(ii)  Granted  applications.  This  subpart 
provides  that  the  application  for 
temporary  alien  agricultural  labor 
certification  is  granted  if  the  RA  finds 
that  the  employer  has  not  offered 
foreign  workers  higher  wages  or  better 
working  conditions  (or  has  imposed  less 
restrictions  on  foreign  workers)  than 
those  offered  and  afforded  to  U.S. 
workers:  that  sufficient  U.S.  workers 
who  are  able,  willing,  and  qualified  will 
not  be  available  at  the  time  and  place 
needed  to  perform  the  work  for  which 
H-2A  workers  are  being  requested;  and 
that  the  employment  of  such  aliens  will 
not  adversely  affect  the  wages  and 
working  conditions  of  similarly 
employed  U.S.  workers. 

(iii)  Fees — (A)  Amount  This  subpart 
provides  that  each  employer  (except 
joint  employer  associations)  of  H-2A 
workers  shall  pay  to  the  RA  fees  for 
each  temporary  alien  agricultural  labor 
ce.rtification  received.  The  fee  for  each 
employer  receiving  a  temporary  alien 
agricultural  labor  certification  is  $100 
plus  $10  for  each  job  opportunity  for  H- 
2A  workers  certified,  provided  that  the 
fee  to  an  employer  for  each  temporary 
alien  agricultural  labor  certification 
received  shall  be  no  greater  than  $1,000. 
In  the  case  of  a  joint  employer 
association  receiving  a  temporary  aUen 


agricultural  labor  certification,  each 
employer-member  receiving  a  temporary 
ahen  agricultural  labor  certification 
shall  pay  a  fee  of  $100  plus  $10  for  each 
job  opportunity  for  H-2A  workers 
certified,  provided  that  the  fee  to  an 
employer  for  each  temporary  alien 
agricultural  labor  certification  received 
shall  be  no  greater  than  $1,000.  The  joint 
employer  association  will  not  be 
charged  a  separate  fee. 

(B)  Timeliness  of  payment  The  fee 
must  be  received  by  the  RA  no  later 
than  30  calendar  days  after  the  granting 
a  each  temporary  alien  agricultural 
labor  certification.  Fees  received  any 
later  are  untimely.  Failure  to  pay  fees  in 
a  timely  manner  is  a  substantial 
violation  which  may  result  in  the  denial 
of  future  temporarj'  alien  agricuJtural 
labor  certifications. 

(iv)  Denied  applications.  This  subpart 
provides  that  if  the  application  for 
temporary  alien  agricultural  labor 
certification  is  denied,  in  whole  or  in 
part,  the  employer  may  seek  review  of 
the  denial,  or  a  de  novo  hearing,  by  an 
administrative  law  judge  as  provided  in 
this  subpart. 

(b)  Definitions  of  terms  used  in  this 
subpart  For  the  purposes  of  this 
subpart: 

"Accept  for  consideration"  means, 
with  respect  to  an  application  for 
temporary  alien  agricultural  labor 
certification,  the  action  by  the  RA  to 
notify  the  employer  that  a  filed 
temporary  alien  agricultural  labor 
certification  application  meets  the 
adverse  effect  criteria  necessary  for 
processing.  An  application  accepted  for 
consideration  ultimately  will  be 
approved  or  denied  in  a  temporary  alien 
agricultural  labor  certification 
determination. 

"Administrative  law  judge"  means  a 
person  within  the  Department  of  Labor 
Office  of  Administrative  Law  Judges 
appointed  pursuant  to  5  U.S.C.  3105;  or  a 
panel  of  such  persons  designated  by  the 
Chief  Administrative  Law  Judge  from 
the  Board  of  Alien  Labor  Certification 
Appeals  established  by  Part  656  of  this 
chapter,  but  which  shall  hear  and  decide 
appeals  as  set  forth  in  i  655.112  of  this 
part,  "Chief  Administrative  Law  Judge" 
means  the  chief  official  of  the 
Department  of  Labor  Office  of 
Administrative  Law  Judges  or  the  Chief 
Administrative  Law  Judge's  designee. 

"Adverse  effect  wage  rate  (AEWR)" 
means  the  wage  rate  which  the  Director 
has  determined  must  be  offered  and 
paid,  as  a  minimum,  to  every  H-2A 
worker  and  every  U.S.  worker  for  a 
particular  occupation  and/or  area  in 
which  an  employer  employs  or  seeks  to 
employ  an  H-2A  worker  so  that  the 
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wages  of  similarly  employed  U.S. 
woricers  will  not  be  adversely  affected 

"Agent"  means  a  legal  entity  or 
person,  such  as  an  association  of 
agricultural  employers,  or  an  attorney 
for  an  association,  which  (11  is 
authorized  to  act  on  behalf  of  the 
employer  for  temporary  alien 
agricultural  labor  certification  purposes, 
and  (2)  is  not  itself  an  employer,  or  a 
joint  employer,  as  defined  in  this 
paragraph  (b). 

"Director"  means  the  chief  official  of 
the  United  States  Employment  Service 
(USES)  or  the  Director's  designee. 
"DOL"  means  the  United  States 
Department  of  Labor. 

'Eligible  worker"  means  a  "U.S. 
worker",  as  defined  in  this  section. 
"Employer"  means  a  person,  firm, 
corporation  or  other  association  or 
organization  which  suffers  or  permits  a 
person  to  work  and  (1)  which  has  a 
location  within  the  United  Stales  to 
which  U.S.  workers  may  be  referred  for 
employment,  and  which  proposes  to 
employ  workers  at  a  place  within  the 
United  States  and  (2)  which  has  an 
employer  relationship  with  respect  to 
employees  under  this  subpart  as 
indicated  by  the  fact  that  it  may  hire, 
pay.  fire,  supervise  or  otherwise  control 
the  work  of  any  such  employee.  An 
association  of  employers  shall  be 
considered  the  sole  employer  if  it  has 
the  indicia  of  an  employer  set  forth  in 
this  definition.  Such  an  association, 
however,  shall  be  considered  as  a  joint 
employer  with  an  employer  member  if  it 
shares  with  the  employer  member  one 
or  more  of  the  definitional  indicia. 
"Employment  Service  (ESI"  and 
"Employment  Service  (ES)  System" 
mean,  collectively,  the  USES,  the  State 
agencies,  the  local  offices,  and  the  ETA 
regional  offices. 

"Employment  Standards 
Administration"  means  the  agency 
within  the  Department  of  Labor  (DOL). 
which  includes  the  Wage  and  Hour 
Division,  and  which  is  charged  with  the 
carrying  out  of  certain  functions  of  the 
Secretary  under  the  INA. 

"Employment  and  Training 
Administration  (ETA)"  means  the 
agency  within  the  Department  of  Labor 
(DOL)  which  includes  the  United  States 
Employment  Service  (USES). 

"Federal  holiday"  means  a  legal 
public  holiday  as  defined  at  5  U.S.C.    V 
6103. 

"H-2A  worker"  means  any 
nonimmigrant  alien  admitted  to  the 
United  States  for  agricultural  labor  or 
services  of  a  temporary  or  seasonal 
nature  under  section  101(a)(15)(H)(ii)(a) 
of  the  INA  (8  U.S.C. 
1101(a)(15)(H)(ii)(a)). 


"Immigration  and  Naturalization 
Service  (INS)"  means  the  component  of 
the  U.S.  Department  of  justice  which 
makes  the  determination  under  the  INA 
on  whether  or  not  to  grant  visa  petitions 
to  employers  seeking  H-2A  workers  to 
perform  temporary  agricultural  work  in 
the  United  States. 

"INA"  means  the  Immigration  and 
Nationality  Act,  as  amended  (8  U.S.C. 
1101  elseq). 

"Job  offer"  means  the  offer  made  by 
an  employer  or  potential  employer  of  H- 
2A  workers  to  both  U.S.  and  H-2A 
workers  describing  all  the  material 
terms  and  conditions  of  employment, 
including  those  relating  to  wages, 
working  conditions,  and  other  benefits. 

"Job  opportunity"  means  a  job 
opening  for  temporary,  full-time 
employment  at  a  place  in  the  United 
States  to  which  U.S.  workers  can  be 
referred. 

"Local  office"  means  the  State 
agency's  office  which  serves  a  particular 
geographic  area  within  a  State. 

"Positive  recruitment"  means  the 
active  participation  of  an  employer  or  its 
authorized  hiring  agent  in  locating  and 
interviewing  applicants  in  other 
potential  labor  supply  areas  and  in  the 
area  where  the  employer's 
establishment  is  located  in  an  effort  to 
fill  specific  job  openings  with  U.S. 
workers. 

"Regional  Administrator.  Employment 
and  Training  Administration  (RA) " 
means  the  chief  ETA  official  of  a  DOL 
regional  offfice  or  the  RA's  designee. 
"Secretary"  means  the  Secretary  of 
Labor  or  the  Secretary's  designee. 
"Solicitor  of  Labor"  means  the 
Solicitor,  United  States  Department  of 
Labor,  and  includes  employees  of  the 
Office  of  the  Solicitor  of  Labor 
designated  by  the  Solicitor  to  perform 
functions  of  the  Solicitor  under  this 
subpart. 

"State  agency"  means  the  State 
employment  service  agency  designated 
under  5  4  of  the  Wagner-Peyser  Act  to 
cooperate  with  the  USES  in  the 
operation  of  the  ES  System. 

"Temporary  alien  agricultural  labor 
certification  "  means  the  certification 
made  by  the  Secretary  of  Labor  with 
respect  to  an  employer  seeking  to  file 
with  INS  a  visa  petition  to  import  an 
alien  as  an  H-2A  worker,  pursuant  to 
sections  101(a)(15)(H)(ii)(a),  214(a)  and 
(c),  and  216  of  the  INA  that  (1)  there  are 
not  sufficient  workers  who  are  able, 
willing,  and  qualified,  and  who  will  be 
available  at  the  time  and  place  needed, 
to  perform  the  agricultural  labor  or 
services  involved  in  the  petition,  and  (2) 
the  employment  of  the  alien  in  such 
agricultural  labor  or  services  will  not 
adversely  affect  the  wages  and  working 


conditions  of  workers  in  the  United 
States  similarly  employed  (8  U.S.C. 
1101(a)(15)(M)lii)(a).  UM  (a)  and  (c).  and 
1186). 

'Temporary  alien  agricultural  labor 
certification  determination"  means  the 
written  determination  made  by  the  RA 
to  approve  or  deny,  in  whole  or  in  part, 
an  application  for  temporary  alien 
agricultural  labor  certification. 

"United  States  Fjnployment  Service 
(USES)"  means  the  agency  of  the  U.S. 
Department  of  Labor,  established  under 
the  Wagner-Peyser  Act.  which  is 
charged  with  administering  the  national 
system  of  public  employment  offices 
and  carrying  out  certain  functions  of  the 
Secretary  under  the  INA. 

"United  States  (U.S.)  worker"  means 
any  worker  who.  whether  a  U.S. 
national,  a  U.S.  citizen,  or  an  alien,  is 
legally  permitted  to  work  in  the  job 
opportunity  within  the  United  States  (as 
defined  at  §  101(a)(38)  of  the  INA  (8 
U.S.C.  1101(a)(38)). 

"Wages"  means  all  forms  of  cash 
remuneration  to  a  worker  by  an 
employer  in  payment  for  personal 
services. 

(c)  Definition  of  "agricultural  labor  or 
services  of  a  temporary  or  seasonal 
nature".  For  the  purposes  of  this 
subpart,  "agricultural  labor  or  services 
of  a  temporary  or  seasonal  nature" 
means  the  following: 

(1 )  "Agricultural  labor  or  services  ". 
Pursuant  to  section  101(a)(15)(H)(ii)(a)  of 
the  INA  (8  U.S.C.  1101(a)(15)(H)(ii)(a)). 
"agricultural  labor  or  services"  is 
defined  for  the  purposes  of  this  subpart 
as  either  "agricultural  labor"  as  defined 
and  applied  in  section  3121(g)  of  the 
Internal  Revenue  Code  of  1954  (28  U.S.C. 
3121(g))  or  "agriculture"  as  defined  and 
applied  in  section  3(f)  of  the  Fair  Labor 
Standards  Act  of  1938  (29  U.S.C.  203(f)). 
An  occupation  included  in  either 
statutory  definition  shall  be 
"agricultural  labor  or  services", 
notwithstanding  the  exclusion  of  that 
occupation  from  the  other  statutory 
definition.  For  informational  purposes, 
the  statutory  provisions  are  quoted 
below: 

(i)  "Agricultural  labor".  Section 
3121(g)  of  the  Internal  Revenue  Code  of 
1954  (26  U.S.C.  3121(g)),  quoted  as 
follows,  defines  the  term  "agricultural 
labor"  to  include  all  service  performed: 

(1)  On  a  farm,  in  the  employ  of  any  person, 
in  connection  with  cultivating  the  soil,  or  in 
connection  with  raising  or  harvesting  any 
agricultural  or  horticultural  commodity, 
including  the  raising,  shearing,  feeding,  caring 
for.  training,  and  management  of  livestock, 
bees,  poultry,  and  furt)earing  animals  and 
wildlife; 


(2)  Services  performed  in  the  employ  of  the 
owner  or  tenant  or  other  operator  of  a  farm, 
in  connection  with  the  operation,  or 
maintenance  of  such  farm  and  its  tools  and 
equipment,  or  in  salvaging  timber  or  clearing 
land  of  brush  and  other  debris  left  by  a 
hurricane,  if  the  major  part  of  such  service  is 
performed  on  a  farm; 

(3)  In  connection  with  the  production  or 
harvesting  of  any  commodity  defined  as  an 
agricultural  commodity  in  section  15(g)  of  the 
Agricultural  Marketing  Act.  as  amended  (12 
U.S.C.  1141J),  or  in  connection  with  the 
ginning  of  cotton,  or  in  connection  with  the 
operation  or  maintenance  of  ditches,  canals, 
reservoirs,  or  waterways,  not  owned  or 
operated  for  profit,  used  exclusively  for 
supplying  and  storing  water  for  fanning 
purposes; 

(4)  (A)  In  the  employ  of  the  operator  of  a 
farm  in  handling,  planting,  drying,  packing, 
packaging,  processing,  freezing,  grading, 
storing,  or  delivering  to  storage  or  to  market 
or  to  a  carrier  for  transportation  to  market,  in 
its  unmanufactured  state,  any  agricultural  or 
horticultural  commodity,  but  only  if  such 
operator  produced  more  than  one-half  of  the 
commodity  with  respect  to  which  such 
service  is  performed; 

(B)  In  the  employ  of  a  group  of  operators  of 
farms  (other  than  a  cooperative  organization) 
in  the  performance  of  service  described  in 
subparagraph  (A),  but  only  if  such  operators 
produced  all  of  the  commodity  with  respect 
to  which  such  service  is  performed.  For 
purposes  of  this  subparagraph,  any 
unincorporated  group  of  operators  shall  be 
deemed  a  cooperative  organization  if  the 
number  of  operators  comprising  such  group  is 
more  than  20  at  any  time  during  the  calendar 
quarter  in  which  such  service  is  performed; 

(C)  The  provisions  of  subparagraphs  (A) 
and  (B)  shall  not  be  deemrd  to  be  applicable 
with  respect  to  service  performed  in 
connection  with  commercial  canning  or 
commercial  freezing  or  in  connection  with 
any  agricultural  or  horticultural  commodity 
after  its  delivery  to  a  terminal  market  for 
distribution  for  consumption;  or 

(5)  On  a  farm  operated  for  profit  if  such 
service  is  not  in  the  course  of  the  employer's 
trade  or  business  or  is  domestic  service  in  a 
private  home  of  the  employer. 

As  used  in  this  subsection,  the  term  "farm" 
includes  stock,  dairy,  poultry,  fruit,  fur- 
bearing  animal,  and  truck  farms,  plantations, 
ranches,  nurseries,  ranges,  greenhouses  or 
other  similar  structures  used  primarily  for  the 
raising  of  agricultural  or  horticultural 
commodities,  and  orchards. 

(ii)  "Agriculture" Seciion  2Q3(f)  of 
Title  29,  United  States  Code,  (section 
3(f)  of  the  Fair  Labor  Standards  Act  of 
1938.  as  codified),  quoted  as  follows, 
defines  "agriculture"  to  include: 

(f)  *  *  ■  farming  in  all  its  branches  and 
among  other  things  includes  the  cultivation 
and  tillage  of  the  soil,  dairying,  the 
production,  cultivation,  growing,  and 
harvesting  of  any  agricultural  or  horticultural 
commodities  (including  commodities  as 
defined  as  agricultural  commodities  in 
section  1141j(g)  of  Title  12),  the  raising  of 
livestock,  bees,  fur-bearing  animals,  or 
poultry,  and  any  practices  (including  any 


forestry  or  lumbering  operations]  performed 
by  a  farmer  or  on  a  farm  as  an  incident  to  or 
in  conjunction  with  such  farming  operations, 
including  preparation  for  market,  delivery  to 
Storage  or  to  market  or  to  carriers  for 
transportation  to  market. 

(iii)  "Agricultural  commodity". 
Section  1141  j(g)  of  Title  12.  United 
States  Code,  (section  15(g)  of  the 
Agricultural  Marketing  Act,  as 
amended),  quoted  as  follows,  defines 
"agricultural  commodity"  to  include: 

Ig)  *  *  *  in  addition  to  other  agricultural 
commodities,  crude  gum  (oleoresin)  from  a 
living  tree,  and  the  following  products  as 
processed  by  the  original  producer  of  the 
crude  gum  (oleoresin)  from  which  derived: 
Cum  spirits  of  turpentine,  and  gum  rosin,  as 
defined  in  section  92  of  Title  7. 

(iv)  "Gum  rosin  ".  Section  92  of  Title  7, 
United  States  Code,  quoted  as  follows, 
defines  "gum  spirits  of  turpentine"  and 
"gum  rosin"  as — 

(c)  "Gum  spirits  of  tiupentine"  means 
spirits  of  turpentine  made  from  gum 
(oleoresin)  from  a  living  tree. 

•  *         *  *         • 

(h)  "Gum  rosin"  means  rosin  remaining 
after  the  distillation  of  gum  spirits  of 
turpentine. 

(2)  "Of  a  temporary  or  seasonal 
nature" — (i)  "On  a  seasonal  or  other 
temporary  basis".  For  the  purposes  of 
this  subpart,  "of  a  temporary  or 
seasonal  nature"  means  "on  a  seasonal 
or  other  temporary  basis",  as  defined  in 
the  Employment  Standards 
Administration's  Wage  and  Hour 
Division's  regulation  at  29  CFR  500.20 
under  the  Migrant  and  Seasonal 
Agricultural  Worker  Protection  Act 
(MSPA). 

(ii)  MSPA  definition.  For 
informational  purposes,  the  definition  of 
"on  a  seasonal  or  other  temporary 
basis",  as  set  forth  at  29  CFR  500.20,  is 
provided  below: 

"On  a  seasonal  or  other  temporary  basis" 
means: 

•  *         •         *         * 

Labor  is  performed  on  a  seasonal  basis, 
where,  ordinarily,  the  employment  pertains  to 
or  is  of  the  kind  exclusively  performed  at 
certain  seasons  or  periods  of  the  year  and 
which,  from  its  nature,  may  not  be  continuous 
or  carried  on  throughout  the  year.  A  worker 
who  moves  from  one  seasonal  activity  to 
another,  while  employed  in  agriculture  or 
performing  agricultural  labor,  is  employed  on 
a  seasonal  basis  even  though  he  may 
continue  to  be  employed  during  a  major 
portion  of  the  year. 

•  •         *         •         • 

A  worker  is  employed  on  "other  temporary 
basis"  where  he  is  employed  for  a  limited 
time  only  or  his  performance  is  contemplated 
for  a  particular  piece  of  work,  usually  of  short 
duration.  Generally,  employment,  which  is 


contemplated  to  continue  indefinitely,  is  not 
temporary. 

•  •         *         *         • 

"On  a  seasonal  or  other  temporary  basis" 
does  not  include  the  employment  of  any 
foreman  or  other  supervisory  employee  who 
is  employed  by  a  specific  agricultural 
employer  or  agricultural  association 
essentially  on  a  year  round  basis. 

•  *         «  *         • 

"On  a  seasonal  or  other  temporary  basis" 
does  not  include  the  employment  of  any 
worker  who  is  living  at  his  permanent  place 
of  residence,  when  that  worker  is  employed 
by  a  specific  agricultural  employer  or 
agi-icultiu^l  association  on  essentially  a  year 
round  basis  to  perform  a  variety  of  tasks  for 
his  employer  and  is  not  primarily  employed 
to  do  field  work. 

(iii)  "Temporary".  For  the  purposes  of 
this  subpart,  the  definition  of 
"temporary"  in  paragraph  (c)(2)(ii)  of 
this  section  refers  to  any  job  opportunity 
covered  by  this  subpart  where  the 
employer  needs  a  worker  for  a  position, 
either  temporary  or  permanent,  for  a 
limited  period  of  time,  which  shall  be  for 
less  than  one  year,  unless  the  original 
temporary  alien  agricultural  labor 
certification  is  extended  based  on 
unforeseen  circumstances,  pursuant  to 
§  655.106(c)(3)  of  this  part. 

§  655.101    Temporary  alien  agricultural 
labor  certlflcatton  applications. 

(a)  General — (1]  Filing  of  application. 
An  employer  who  anticipates  a  shortage 
of  U.S.  workers  needed  to  perform 
agricultural  labor  or  services  of  a 
temporary  or  seasonal  nature  may  apply 
to  the  RA  in  whose  region  the  area  of 
intended  employment  is  located,  for  a 
temporary  alien  agricultural  labor 
certification  for  temporary  foreign 
workers  (H-2A  workers).  A  signed 
application  for  temporary  alien 
agricultural  worker  certification  shall  be 
filed  by  the  employer,  or  by  an  agent  of 
the  employer,  with  the  RA.  At  the  same 
time,  a  duplicate  application  shall  be 
submitted  to  the  local  office  ser\ing  the 
area  of  intended  employment. 

(2)  Applications  filed  by  agents.  If  the 
temporary  alien  agricultural  labor 
certification  application  is  filed  by  an 
agent  on  behalf  of  an  employer,  the 
agent  may  sign  the  applicafion  if  the 
application  is  accompanied  by  a  signed 
statement  from  the  employer  which 
authorizes  the  agent  to  act  on  the 
employer's  behalf.  The  employer  may 
authorize  the  agent  to  accept  for 
interview  workers  being  referred  to  the 
job  and  to  make  hiring  commitments  on 
behalf  of  the  employer.  The  statement 
shall  specify  that  the  employer  assumes 
full  responsibility  for  the  accuracy-of  the 
application,  for  all  representations  made 
by  the  agent  on  the  employer's  behalf, 
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and  for  compliance  with  all  regulatory 
and  other  legal  requirements. 

(3)  Applications  filed  by  associations. 
If  an  association  of  agricultural 
producers  which  uses  agricultural  labor 
or  services  files  the  application,  the 
association  shall  identify  whether  it  is: 
(i)  The  sole  employer  (ii)  a  joint 
employer  with  its  employer-member 
employers;  or  (iii)  the  agent  of  its 
employer-members.  The  association 
shall  submit  documentation  sufficient  to 
enable  the  RA  to  verify  the  employer  or 
agency  status  d(  the  association;  and 
shall  identify  by  name  and  address  each 
member  which  will  be  an  employer  of 
H-2A  workers. 

(b)  Application  form.  Each  H-2A 
application  shall  be  on  a  form  or  forms 
prescribed  by  ETA.  The  application 
shall  state  the  total  number  of  workers 
the  employer  anticipates  employing  in 
the  agricultural  labor  or  service  activity 
during  the  covered  period  of 
employment.  The  application  shall 
include: 

[1]  A  copy  of  the  job  offer  which  will 
be  used  by  each  employer  for  the 
recruitment  of  U.S.  and  H-2A  workers. 
The  job  offer  shall  state  the  number  of 
workers  needed  by  the  employer,  based 
upon  the  employer's  anticipation  of  a 
shortage  of  U.S.  workers  needed  to 
perform  the  agricultural  labor  or 
services,  and  the  specific  estimated  date 
on  which  the  workers  are  needed.  The 
job  offer  shall  comply  with  the 
requirements  of  55  655.102  and  653.501 
of  this  chapter,  and  shall  be  signed  by 
the  employer  or  the  employer's  agent  on 
behalf  of  the  employer  and 

(2)  An  agreement  to  abide  by  the 
assurances  required  by  5  655.103  of  this 
part. 

(c)  Timeliness.  Applications  for 
temporary  alien  agricultural  labor 
certirication  are  not  required  to  be  filed 
more  than  60  calendar  days  before  the 
first  day  of  need.  The  employer  shall  be 
notified  by  the  RA  in  writing  within 
seven  calendar  days  of  filing  the 
application  if  the  application  is  not 
approved  as  acceptable  for 
consideration.  The  RAs  temporary  alien 
agricultural  labor  certification 
determination  on  the  approved 
application  shall  be  made  no  later  than 
20  calendar  days  before  the  date  of  need 
if  the  employer  has  complied  with  the 
criteria  for  certification.  To  allow  for  the 
availability  of  U.S.  workers  to  be  tested, 
the  following  process  applies: 

(1)  Application  filing  date.  The  entire 
H-2A  application,  including  the  job 
offer,  shall  be  filed  with  the  RA.  in 
duplicate,  no  less  than  60  calendar  days 
before  the  first  date  on  which  the 
employer  estimates  that  the  workers  are 
needed.  Applications  may  be  filed  in 


person;  may  be  mailed  to  the  RA 
(Attention:  M-2A  Certifying  Officer)  by 
certified  mail,  return  receipt  requested: 
or  delivered  by  guaranteed  commercial 
delivery  which  will  ensure  delivery  to 
the  RA  and  provide  the  employer  with  a 
documented  acknowledgment  of  receipt 
of  the  application  by  the  RA.  Any 
application  received  60  calendar  days 
before  the  date  of  need  will  have  met 
the  minimum  timeliness  of  filing 
requirement  as  long  as  the  application  is 
eventually  approved  by  the  RA  as  being 
acceptable  for  processing. 

(2)  Review  of  application:  recruitment; 
certification  determination  period. 
Section  655.104  of  this  part  requires  the 
RA  to  promptly  review  the  application, 
and  to  notify  the  applicant  in  writing 
within  seven  calendar  days  of  any 
deficiencies  which  render  the 
application  not  acceptable  for 
consideration  and  to  afford  an 
opportunity  for  resubmittal  of  an 
amended  application.  The  employer 
shall  have  five  calendar  days  in  which 
to  file  an  amended  application.  Section 
655.106  of  this  part  requires  the  RA  to 
grant  or  deny  the  temporary  alien 
agricultural  labor  certification 
application  no  later  than  20  calendar 
days  before  the  date  on  which  the 
workers  are  needed,  provided  that  the 
employer  has  complied  with  the  criteria 
for  certification,  including  recruitment  of 
eligible  individuals.  Such  recruitment 
for  the  employer,  the  State  agencies,  and 
DOL  to  attempt  to  locate  U.S.  workers 
locally  and  through  the  circulation  of 
intrastate  and  interstate  agricultural 
clearance  job  orders  acceptable  under 
5  653.501  of  this  chapter  and  under  this 
subpart,  shall  begin  on  the  date  that  an 
acceptable  application  is  filed,  except 
that  the  local  office  shall  begin  to  recruit 
workers  locally  beginning  on  the  date  it 
first  receives  the  application.  The  time 
needed  to  obtain  an  application 
acceptable  for  consideration  (including 
the  job  offer)  after  the  five-calendar-day 
period  allowed  for  an  amended 
application  will  postpone  day-for-day 
the  certification  determination  beyond 
the  20  calendar  days  before  the  date  of 
need,  provided  that  the  RA  notifies  the 
applicant  of  any  deficiencies  within 
seven  calendar  days  after  receipt  of  the 
application.  Delays  in  obtaining  an 
application  acceptable  for  consideration 
which  are  directly  attributable  to  the  RA 
will  not  postpone  the  certification 
determination  beyond  the  20  calendar 
days  before  the  date  of  need.  When  an 
employer  resubmits  to  the  RA  (with  a 
copy  to  the  local  office)  an  application 
with  modifications  required  by  the  RA. 
and  the  RA  approves  the  modified 
application  as  meeting  necessary 
adverse  effect  standards,  the  modified 


application  will  not  be  rejected  solely 
because  it  now  does  not  meet  the  80- 
calendar-day  filing  requirement.  If  an 
application  is  approved  as  being 
acceptable  for  processing  without  need 
for  any  amendment  within  the  seven- 
calendar-day  review  penod  after  mitial 
filing,  recruitment  of  US  workers  will 
be  considered  to  have  b^-gun  on  the  date 
the  application  was  received  by  the  RA; 
and  the  RA  shall  make  the  temporary 
alien  agricultural  labor  certification 
determination  required  by  5  655.106  of 
this  part  no  later  than  20  calendar  days 
before  the  dale  of  need  provided  that 
other  regulatory  conditions  are  met. 

(3)  Early  filing.  Employers  are 
encouraged,  but  not  required,  to  file 
their  applications  in  advance  of  the  60- 
calendar-day  minimum  period  specified 
in  paragraph  (c)(1)  of  this  section,  to 
afford  more  time  for  review  and 
discussion  of  the  applications  and  to^ 
consider  amendments,  should  they  be 
necessary.  This  is  particularly  true  for 
employers  submitting  H-2A  applications 
for  the  first  time  who  may  not  be 
familiar  with  the  Secretary's 
requirements  for  an  acceptable 
application  or  U.S.  worker  recruitment. 
Such  employers  particularly  are 
encouraged  to  consult  with  DOL  and 
local  office  staff  for  guidance  and 
assistance  well  m  advance  of  the 
minimum  60-calendar-day  filing  period. 

(4)  Local  recruitment;  preparation  of 
clearance  orders.  At  the  same  time  the 
employer  files  the  H-2A  application 
with  the  RA,  a  copy  of  the  application 
shall  be  submitted  to  the  local  office 
which  will  use  the  job  offer  portion — of 
the  application  to  prepare  a  local  job 
order  and  begin  to  recruit  U.S.  workers 
in  the  area  of  intended  employment.  The 
local  office  also  shall  begin  preparing  an 
agricultural  clearance  order,  but  such 
order  will  not  be  used  to  recruit  workers 
in  other  geographical  areas  until  the 
employer's  H-2A  application  is 
accepted  for  consideration  and  the 
clearance  order  is  approved  by  the  RA 
and  the  local  office  is  so  notified  by  the 
RA. 

(5)  First-time  employers  of  H-2A 
workers.  With  respect  only  to  those 
applications  filed  on  or  before  May  31. 
1989,  and  notwithstanding  the  time 
requirements  in  paragraphs  (c)(1) 
through  (c)(4)  of  this  section,  under  the 
following  circumstances  the  RA  shall 
make  the  certification  determination 
required  by  5  655.106  of  this  part  no 
later  than  10  calendar  days  before  the 
date  of  need: 

(i)  The  employer  would  be  a  first-time 
employer  of  H-2A  workers  (and,  prior  to 
June  1, 1987.  did  not  use  or  apply  for 
certification  to  use  H-2  agncultural 
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workers  under  the  INA  as  then  in  effect) 
and  has  not  previously  applied  for  a 
temporary  alien  agricultural  labor 
certification  to  use  H-2A  workers; 

(ii)  The  RA,  the  employer,  and  the  ES 
System  have  had  a  reasonable 
opportunity  to  test  the  availability  of 
U.S.  workers  under  the  conditions  of  a 
job  offer  which  has  been  determined  to 
be  acceptable  by  the  RA  in  accordance 
with  the  provisions  of  55  655.102  and 
655.103  of  this  part  at  least  30  calendar 
days  before  the  dale  of  need;  and 

(iii)  The  RA  has  determined  that  the 
employer  has  otherwise  made  good  faith 
efforts  to  comply  with  the  requirements 
of  this  subpart. 

(d)  Amendments  to  application  to 
increase  number  of  workers. 
Applications  may  be  amended  at  any 
time,  prior  to  an  RA  certification 
determination,  to  increase  the  number  of 
workers  requested  in  the  initial 
application  by  not  more  than  20  percent 
(50  percent  for  employers  of  less  than 
ten  workers)  without  requiring  an 
additional  recruitment  period  for  U.S. 
workers.  Requests  for  increases  above 
the  percent  prescribed,  without 
additional  recruitment,  may  be 
approved  only  when  the  need  for 
additional  workers  could  not  have  been 
foreseen,  and  that  crops  or  commodities 
will  be  in  jeopardy  prior  to  the 
expiration  of  an  additional  recruitment 
period. 

(e)  Minor  amendments  to 
applications.  Minor  technical 
amendments  may  be  requested  by  the 
employer  and  made  to  the  application 
and  job  offer  prior  to  the  certification 
determination  if  the  RA  determines  they 
are  justified  and  will  have  no  significant 
effect  upon  the  RA's  ability  to  make  the 
labor  certification  determination 
required  by  5  655.106  of  this  part. 
Amendments  descnbed  at  paragraph  (d) 
of  this  section  are  not  "minor  technical 
amendments". 

(f)  Untimely  applications — (1)  Notices 
of  denial.  If  an  H-2A  application,  or  any 
part  thereof,  does  not  satisfy  the  time 
requirements  specified  in  paragraph  (c) 
of  this  section,  and  if  the  exception  in 
paragraph  (d)  of  this  section  does  not 
apply,  the  RA  may  then  advise  the 
employer  in  writing  that  the  certification 
cannot  be  granted  because,  pursuant  to 
paragraph  (c)  of  this  section,  there  is  not 
sufficient  time  to  test  the  availability  of 
U.S.  workers.  The  notice  of  denial  shall 
inform  the  employer  of  its  right  to  an 
administrative  review  or  de  novo 
hearing  before  an  administrative  law 
judge. 

(2)  Emergency  situations. 
Notwithstanding  paragraph  (f)(1)  of  this 
section,  in  emergency  situations  the  RA 
may  waive  the  time  period  specified  in 


this  section  on  behalf  of  employers  who 
have  not  made  use  of  temporary  alien 
agricultural  workers  (H-2  or  H-2A)  for 
the  prior  year's  agricultural  season  or 
for  any  employer  which  has  other  good 
and  substantial  cause  (which  may 
include  unforeseen  changes  in  market 
conditions),  provided  that  the  RA  has  an 
opportunity  to  obtain  sufficient  labor 
market  information  on  an  expedited 
basis  to  make  the  labor  certification 
determination  required  by  5  216  of  the 
I.\A  (8  U.S.C.  1186).  In  making  this 
determination,  the  RA  will  accept 
information  offered  by  and  may  consult 
with  representatives  of  the  U.S. 
Department  of  Agriculture. 

(g)  Length  of  job  opportunity.  The 
employer  shall  set  forth  on  the 
application  sufficient  information 
concerning  the  job  opportunity  to 
demonstrate  to  the  RA  that  the  need  for 
the  worker  is  "of  a  temporary  or 
seasonal  nature",  as  defined  at 
5  655.100(c)(2)  of  this  part.  Job 
opportunities  of  12  months  or  more  are 
presumed  to  be  permanent  in  nature. 
Therefore,  the  RA  shall  not  grant  a 
temporary  alien  agricultural  labor 
certification  where  the  job  opportunity 
has  been  or  would  be  filled  by  an  H-2A 
worker  for  a  cumulative  period, 
including  temporary  alien  agricultural 
labor  certifications  and  extensions,  of  12 
months  or  more,  except  in  extraordinary 
circumstances. 

§655.102    Contents  of  Job  oftertu 

(a)  Preferential  treatment  of  aliens 
prohibited.  The  employer's  job  offer  to 
U.S.  workers  shall  offer  the  U.S.  workers 
no  less  than  the  same  benefits,  wages, 
and  working  conditions  which  the 
employer  is  offering,  intends  to  offer,  or 
will  provide  to  H-2A  workers. 
Conversely,  no  job  ofTer  may  impose  on 
U.S.  workers  any  restrictions  or 
obligations  which  will  not  be  imposed 
on  the  employer's  H-2A  workers.  This 
does  not  relieve  the  employer  from 
providing  to  H-2A  workers  at  least  the 
same  level  of  minimum  benefits,  wages, 
and  working  conditions  which  must  be 
offered  to  U.S.  workers  consistent  with 
this  section. 

(b)  Minimum  benefits,  wages,  and 
working  conditions.  Except  when  higher 
benefits,  wages  or  working  conditions 
are  required  by  the  provisions  of 
paragraph  (a)  of  this  section,  DOL  has 
determined  that  in  order  to  protect 
similarly  employed  U.S.  workers  from 
adverse  effect  with  respect  to  benefits, 
wages,  and  working  conditions,  every 
job  offer  which  must  accompany  an  H- 
2A  application  always  shall  include 
each  of  the  following  minimum  benefit, 
wage,  and  working  condition  provisions: 


(1)  Housing.  The  employer  shall 
provide  to  those  workers  who  are  not 
reasonably  able  to  return  to  their 
residence  within  the  same  day  housing, 
without  charge  to  the  worker,  which 
may  be.  at  the  employer's  option,  rental 
or  public  accommodation  type  housing. 

(i)  Standards  for  employer-provided 
housing.  Housing  provided  by  the 
employer  shall  meet  the  full  set  of  DOL 
Occupational  Safety  and  Health 
Administration  standards  set  forth  at  29 
CFR  1910.142,  or  the  full  set  of  standards 
at  55  654.404-654.417  of  this  chapter, 
whichever  are  applicable,  except  as 
provided  for  under  paragraph  (b)(l)(iii) 
of  this  section.  Requests  by  employers, 
whose  housing  does  not  meet  the 
applicable  standards,  for  conditional 
access  to  the  intrastate  or  interstate 
clearance  system,  shall  be  processed 
under  the  procedures  set  forth  at 
5  654.403  of  this  chapter. 

(ii)  Standards  for  range  housing. 
Housing  for  workers  principally  engaged 
in  the  range  production  of  Uvestock  shall 
meet  standards  of  the  DOL 
Occupational  Safety  and  Health 
Administration  for  such  housing.  In  the 
absence  of  such  standards,  range 
housing  for  sheepherders  and  other 
workers  engaged  in  the  range 
production  of  livestock  shall  meet 
guidelines  issued  by  ETA. 

(iii)  Standards  for  other  habitation. 
Rental,  public  accomodation,  or  other 
substanfially  similar  class  of  habitation 
must  meet  local  standards  for  such 
housing.  In  the  absence  of  applicable 
local  standards,  State  standards  shall 
apply.  In  the  absence  of  applicable  local 
or  State  standards,  Occupational  Safety 
and  Health  Administration  standards  at 
29  CFR  1910.142  shall  apply.  Any 
charges  for  rental  housing  shall  be  paid 
directly  by  the  employer  to  the  owner  or 
operator  of  the  housing.  When  such 
housing  is  to  be  supplied  by  an 
employer,  the  employer  shall  document 
to  the  satisfaction  of  the  RA  that  the 
housing  complies  with  the  local.  State, 
or  federal  housing  standards  applicable 
under  this  paragraph  (b)(l)(iii). 

(iv)  Charges  for  public  housing.  If 
public  housing  provided  for  migrant 
agricultural  workers  under  the  auspices 
of  a  local,  county,  or  State  government  is 
secured  by  an  employer,  and  use  of  the 
public  housing  unit  normally  requires 
charges  from  migrant  workers,  such 
charges  shall  be  paid  by  the  employer 
directly  to  the  appropriate  individual  or 
entity  affiliated  with  the  housing's 
management. 

(v)  Deposit  charges.  Charges  in  the 
form  of  deposits  for  bedding  or  other 
similar  incidentals  related  to  housing 
shall  not  be  levied  upon  workers  by 
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employers  who  provide  housing  for  their 
workers.  However,  employers  may 
require  workers  to  reimburse  them  for 
damage  caused  to  housing  by  the 
individual  workers  found  to  have  been 
responsible  for  damage  which  is  not  the 
result  of  normal  wear  and  tear  related  to 
habitation. 

(vi)  Family  housing.  When  it  is  the 
prevailing  practice  in  the  area  of 
intended  employment  and  the 
occupation  to  provide  family  housing, 
family  housing  shall  be  provided  to 
workers  with  families  who  request  it. 

(2)  Workers'  compensation.  The 
employer  shall  provide,  at  no  cost  to  the 
worker,  insurance,  under  a  State 
workers'  compensation  law  or 
otherwise,  covering  injury  and  disease 
arising  out  of  and  in  the  course  of  the 
worker's  employment  which  will 
provide  benefits  at  least  equal  to  those 
provided  under  the  State  workers' 
compensation  law,  if  any,  for 
comparable  employment.  The  employer 
shall  furnish  the  name  of  the  insurance 
carrier  and  the  insurance  policy  number, 
or,  if  appropriate,  proof  of  State  law 
coverage,  to  the  RA  prior  to  the  issuance 
of  a  labor  certification. 

(3)  Employer-provided  items.  Except 
as  provided  below,  the  employer  shall 
provide,  without  charge  including 
deposit  charge,  to  the  worker  all  tools, 
supplies,  and  equipment  required  to 
perform  the  duties  assigned:  the 
employer  may  charge  the  worker  for 
reasonable  costs  related  to  the  worker's 
refusal  or  negligent  failure  to  return  any 
property  furnished  by  the  employer  or 
due  to  such  worker's  willful  damage  or 
destruction  of  such  property.  Where  it  is 
a  common  practice  in  the  particular 
area,  crop  activity  and  occupation  for 
workers  to  provide  tools  and  equipment, 
with  or  without  the  employer 
reimbursing  the  workers  for  the  cost  of 
providing  them,  such  an  arrangement  is 
permissible  if  approved  in  advance  by 
the  RA. 

(4)  Meals.  Where  the  employer  has 
centralized  cooking  and  eating  facilities 
designed  to  feed  workers,  the  employer 
shall  provide  each  worker  with  three 
meals  a  day.  When  such  facilities  are 
not  available,  the  employer  either  shall 
provide  each  worker  with  three  meals  a 
day  or  shall  furnish  free  and  convenient 
cooking  and  kitchen  facilities  to  the 
workers  which  will  enable  the  workers 
to  prepare  their  own  meals.  Where  the 
employer  provides  the  meals,  the  job 
offer  shall  state  the  charge,  if  any,  to  the 
worker  for  such  meals.  Until  a  new 
amount  is  set  pursuant  to  this  paragraph 
(b)(4),  the  charge  shall  not  be  more  than 
$5.26  per  day  unless  the  RA  has 
approved  a  higher  charge  pursuant  to 

5  655.111  of  this  part.  Each  year  the 


charge  allowed  by  this  paragraph  (b)(4) 
will  be  changed  by  the  same  percent nye 
as  the  12  monlh  pen;ent  chanxe  in  the 
Consumer  l^ir^  Index  for  All  Urban 
Consumers  for  Food  between  December 
of  the  year  just  concluded  and 
December  of  the  year  prior  lo  that  The 
annual  adiustmenis  shall  be  effective  on 
the  dale  of  their  publication  by  the 
Director  as  a  notice  in  the  Federal 
Register. 

(5)  Transportation:  daily 
subsistence — (i)  Transportation  to  place 
of  employment.  The  employer  shall 
advance  transportation  and  subsistence 
costs  (or  otherwise  provide  them)  to 
workers  when  it  is  the  prevailing 
practice  of  non-H-2A  agricultural 
employers  in  the  occupation  in  the  area 
to  do  so,  or  when  such  benefits  are 
extended  to  H-2A  workers.  The  amount 
of  the  transportation  payment  shall  be 
no  less  (and  shall  not  be  required  to  be 
more)  than  the  most  economical  and 
reasonable  similar  common  carrier 
transportation  charges  for  the  distances 
involved.  If  the  employer  has  not 
previously  advanced  such 
transportation  and  subsistence  costs  to 
the  worker  or  otherwise  provided  such 
transportation  or  subsistence  directly  to 
the  worker  by  other  means  and  if  the 
worker  completes  50  percent  of  the  work 
contract  period,  the  employer  shall  pay 
the  worker  for  costs  incurred  by  the 
worker  for  transportation  and  daily 
subsistence  from  the  place  from  which 
the  worker  has  come  to  work  for  the 
employer  to  the  place  of  employment. 
The  amount  of  the  daily  subsistence 
payment  shall  be  at  least  as  much  as  the 
employer  will  charge  the  worker  for 
providing  the  worker  with  three  meals  a 
day  during  employment.  If  no  charges 
will  be  made  for  meals  and  free  and 
convenient  cooking  and  kitchen 
facilities  will  be  provided,  the  amount  of 
the  subsistence  payment  shall  be  no  less 
than  the  amount  permitted  under 
paragraph  (b)(4)  of  this  section 

(ii)  Transportation  from  place  of 
employment.  If  the  worker  completes 
the  work  contract  period,  the  employer 
shall  provide  or  pay  for  the  worker's 
transportation  and  daily  subsistence 
from  the  place  of  employment  to  the 
place  from  which  the  worker, 
disregarding  intervening  employment, 
came  to  work  for  the  employer,  or,  if  the 
worker  has  contracted  with  a 
subsequent  employer  who  has  not 
agreed  in  that  contract  to  provide  or  pay 
for  the  worker's  transportation  and  daily 
subsistence  expenses  from  the 
employer's  worksite  to  such  subsequent 
employer's  worksite,  the  employer  shall 
provide  or  pay  for  such  expenses: 
except  that,  if  the  worker  has  contracted 
for  employment  with  a  subsequent 


employer  who.  in  that  contract,  has 
agreed  to  pay  for  the  worker's 
transportation  and  daily  subsistence 
expenses  from  the  employer's  worksite 
to  such  subsequent  employer's  worksite, 
the  employer  is  not  required  to  provide 
or  pay  for  such  expenses. 

(iii)  Transportation  between  living 
quarters  and  worksite  The  employer 
shall  provide  transportation  between  the 
worker's  living  quarters  (/  e  .  housing 
provided  by  the  employer  pursuant  to 
paragraph  (b)(1)  of  this  section)  and  the 
employer's  worksite  without  cost  to  the 
worker,  and  such  transportation  will  be 
in  accordance  with  applicable  laws  and 
regulations.  This  paragraph  (b)(5)(iii)  is 
applicable  to  the  transportation  of 
workers  eligible  for  housing,  pursuant  to 
paragraph  (b)(1)  of  this  section. 

(6)  Three-fourths  guarantee— {i]  Offer 
to  worker  The  employer  shall  guarantee 
to  offer  the  worker  employment  for  at 
least  three-fourths  of  the  workdays  of 
the  total  periods  during  which  the  work 
contract  and  all  extensions  thereof  are 
in  effect  beginning  with  the  first 
workday  after  the  arrival  of  the  worker 
at  the  place  of  employment  and  ending 
on  the  expiration  date  specified  in  the 
work  contract  or  in  its  extensions,  if 
any.  If  the  employer  affords  the  U.S.  or 
H-2A  worker  dunng  the  total  work 
contract  period  less  employment  than 
that  required  under  this  paragraph 
(b)(6).  the  eAiployer  shall  pay  such 
worker  the  amount  which  the  worker 
would  have  earned  had  the  worker,  in 
fact,  worked  for  the  guaranteed  number 
of  days.  For  purposes  of  this  paragraph 
(b)(6),  a  workday  shall  mean  the  number 
of  hours  in  a  workday  as  stated  in  the 
job  order  and  shall  exclude  the  worker's 
Sabbath  and  federal  holidays.  An 
employer  shall  not  be  considered  to 
have  met  the  work  guarantee  if  the 
employer  has  merely  offered  work  on 
three-fourths  of  the  workdays  if  each 
workday  did  not  consist  of  a  full  number 
of  hours  of  work  time  specified  in  the 
job  order.  The  work  shall  be  offered  for 
at  least  three-fourths  of  the  workdays 
(that  is.  3/4  x  (number  of  days)  x 
(specified  hours)).  Therefore,  if,  for 
example,  the  contract  contains  20  eight- 
hour  workdays,  the  worker  shall  be 
offered  employment  for  120  hours  during 
the  20  workdays.  A  worker  may  be 
offered  more  than  the  specified  hours  of 
work  on  a  single  workday.  For  purposes 
of  meeting  the  guarantee,  however,  the 
worker  shall  nut  lie  required  to  work  for 
more  than  the  number  hours  specified  in 
the  job  order  for  a  workday,  or  on  the 
worker's  Sabbath  or  Federal  holidays. 

(ii)  Guarantee  for  piece-rate-paid 
worker  If  the  worker  will  be  paid  on  a 
piece  rate  basis,  the  employer  shall  use 


the  worker's  average  hourly  piece  rate 
earnings  or  the  AEWR,  whichever  is 
higher,  to  calculate  the  amount  due 
under  the  guarantee. 

(iii)  Failure  to  work.  Any  hours  which 
the  worker  fails  to  work,  up  to  a 
maximum  of  the  number  of  hours 
specified  in  the  job  order  for  a  workday, 
when  the  worker  has  been  offered  an 
opportunity  to  do  so  pursuant  to 
paragraph  (b)(6)(i)  of  this  section  and  aU 
hours  of  work  actually  performed 
(including  voluntary  work  over  8  hours 
in  a  workday  or  on  the  worker's 
Sabbath  or  federal  holidays)  may  be 
counted  by  the  employer  in  calculating 
whether  the  period  of  guaranteed 
employment  has  been  met. 

(iv)  Displaced  H-2A  worker.  The 
employer  shall  not  be  liable  for  payment 
under  this  paragraph  (b)(6)  with  respect 
to  an  H-2A  worker  whom  the  RA 
certifies  is  displaced  because  of  the 
employer's  compliance  with  S  655.103(e) 
of  this  part. 

(7)  Records,  (i)  The  employer  shall 
keep  accurate  and  adequate  records 
with  respect  to  the  workers'  earnings 
including  field  tally  records,  supporting 
summary  payroll  records  and  records 
showing  the  nature  and  amount  of  the 
work  performed;  the  number  of  hours  of 
work  offered  each  day  by  the  employer 
(broken  out  by  hours  offered  both  in 
accordance  with  and  over  and  above  the 
three-fourths  guarantee  at  paragraph 
(b)(6)  of  this  section):  the  hours  actually 
worked  each  day  by  the  worker,  the 
time  the  worker  began  and  ended  each 
workday;  the  rate  of  pay  (both  piece 
rate  and  hourly,  if  applicable);  the 
worker's  earnings  per  pay  period:  the 
worker's  home  address:  and  the  amount 
of  and  reasons  for  any  and  all 
deductions  made  from  the  worker's 
wages; 

(u)  If  the  number  of  hours  worked  by 
the  worker  is  less  than  the  number 
offered  in  accordance  with  the  three- 
fourths  guarantee  at  paragraph  (b)(6)  of 
this  section,  the  records  shall  state  the 
reason  or  reasons  therefore. 

(iii)  Upon  reasonable  notice,  the 
employer  shall  make  available  the 
records,  including  field  tally  records  and 
supporting  summary  payroll  records  for 
inspectio.T  and  copying  by 
representatives  of  the  Secretary  of 
Labor,  and  by  the  worker  and 
representatives  designated  by  the 
worker;  and 

(iv)  The  employer  shall  retain  the 
records  for  not  less  than  three  years 
after  the  completion  of  the  work 
contract. 

(8)  Hours  and  earnings  statements. 
The  employer  shall  furnish  to  the  worker 
on  or  before  each  payday  in  one  or  more 


written  statements  the  following 
information; 

(i)  The  worker's  total  earnings  for  the 
pay  period; 

(ii)  The  worker's  hourly  rate  and/or 
piece  rate  of  pay; 

(iii)  The  hours  of  employment  which 
have  been  offered  to  the  worker  (broken 
out  by  offers  in  accordance  with  and 
over  and  above  the  guarantee); 

(iv)  The  hours  actually  worked  by  the 
worker, 

(v)  An  itemization  of  all  deductions 
made  from  the  worker's  wages:  and 

(vi)  If  piece  rates  are  used,  the  units 
produced  daily. 

(9)  Rates  of  pay.  (i)  If  the  worker  will 
be  paid  by  the  hour,  the  employer  shall 
pay  the  worker  at  least  the  adverse 
effect  wage  rate  in  effect  at  the  time  the 
work  is  performed,  the  prevailing  hourly 
wage  rate,  or  the  legal  federal  or  State 
minimum  wage  rate,  whichever  is 
highest,  for  every  hour  or  portion  thereof 
worked  during  a  pay  period;  or 

(ii)(A)  If  the  worker  will  be  paid  on  a 
piece  rate  basis  and  the  piece  rate  does 
not  result  at  the  end  of  the  pay  period  in 
average  hourly  piece  rate  earnings 
during  the  pay  period  at  least  equal  to 
the  amount  the  worker  would  have 
earned  had  the  worker  been  paid  at  the 
appropriate  hourly  rate,  the  worker's 
pay  shall  be  supplemented  at  that  time 
so  that  the  worker's  earnings  are  at  least 
as  much  as  the  worker  would  have 
earned  during  the  pay  period  if  the 
worker  had  been  paid  at  the  appropriate 
hourly  wage  rate  for  each  hour  worked; 
and  the  piece  rate  shall  be  no  less  than 
the  piece  rate  prevailing  for  the  activity 
in  the  area  of  intended  employment;  and 

(B)  If  the  employer  who  pays  by  the 
piece  rate  requires  one  or  more 
minimum  productivity  standards  of 
workers  as  a  condition  of  job  retention. 

[1]  Such  standards  shall  be  specified 
in  the  job  offer  and  be  no  more  than 
those  required  by  the  employer  in  1977, 
unless  the  RA  approves  a  higher 
minimum:  or 

[2]  If  the  employer  first  applied  for  H- 
2  agricultural  or  H-2A  temporary  alien 
agricultural  labor  certification  after 
1977,  such  standards  shall  be  no  more 
than  those  normally  required  (at  the 
time  of  the  first  application)  by  other 
employers  for  the  activity  in  the  area  of 
intended  employment,  unless  the  RA 
approves  a  higher  minimum. 

(10)  Frequency  of  pay.  The  employer 
shall  state  the  frequency  with  which  the 
worker  will  be  paid  (in  accordance  with 
the  prevailing  practice  in  the  area  of 
intended  employment,  or  at  least  twice 
monthly  whichever  is  more  frequent). 

(11)  Abandonment  of  employment:  or 
termination  for  cause.  If  the  worker 
voluntarily  abandons  employment 


before  the  end  of  the  contract  period,  or 

is  terminated  for  cause,  and  the 
employer  notifies  the  local  office  of  such 
abandonment  or  termination,  the 
employer  will  not  be  respons  ible  for 
providing  or  paying  for  the  Su'usequent 
transportation  and  subsistence  expenses 
of  any  worker  for  whom  the  employer 
would  have  otherwise  been  required  to 
pay  such  expenses  under  paragraph 
(b)(5)(ii)  of  this  section,  and  that  worker 
is  not  entitled  to  the  "three-fourths 
guarantee"  (see  paragraph  (b)(6)  of  this 
section). 

(12)  Contract  impossibility.  If.  before 
the  expiration  date  specified  in  the  work 
contract,  the  services  of  the  worker  are 
no  longer  required  for  reasons  beyond 
the  control  of  the  employer  due  to  fire, 
hurricane,  or  other  Act  of  God  which 
makes  the  fulfillment  of  the  contract 
impossible  the  employer  may  terminate 
the  work  contract.  In  the  event  of  such 
termination  of  a  contract,  the  employer 
shall  fulfill  the  three-fourths  guarantee 
at  paragraph  (b)(6j  of  this  section  for  the 
time  that  has  elapsed  from  the  start  of 
the  work  contract  to  its  termination.  In 
such  cases  the  employer  will  make 
efforts  to  transfer  the  worker  to  other 
comparable  employment  acceptable  to 
the  worker.  If  such  transfer  is  not 
effected,  the  employer  shall: 

(i)  Offer  to  return  the  worker,  at  the 
employer's  expense,  to  the  place  from 
which  the  worker  disregarding 
intervening  employment  came  to  work 
for  the  employer. 

(ii)  Reimburse  the  worker  the  full 
amount  of  any  deductions  made  from 
the  worker's  pay  by  the  employer  for 
transportation  and  subsistence  expenses 
to  the  place  of  employment,  and 

(iii)  Notwithstanding  whether  the 
employment  has  been  terminated  prior 
to  completion  of  50  percent  of  the  work 
contract  period  originally  offered  by  the 
employer,  pay  the  worker  for  costs 
incurred  by  the  worker  for 
transportation  and  daily  subsistence 
from  the  place  from  which  the  worker, 
without  intervening  employment,  has 
come  to  work  for  the  employer  to  the 
place  of  employment.  Daily  subsistence 
shall  be  computed  as  set  forth  in 
paragraph  (b)(5)(i)  of  this  section.  The 
amount  of  the  transportation  payment 
shall  be  no  less  (and  shall  not  be 
required  to  be  more]  than  the  most 
economical  and  reasonable  similar 
common  carrier  transportation  charges 
for  the  distances  involved. 

(13)  Deductions.  The  employer  shall 
make  those  deductions  from  the 
worker's  paycheck  which  are  required 
by  law.  The  job  offer  shall  specify  all 
deductions  not  required  by  law  which 
the  employer  will  make  from  the 
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worker's  paycheck.  All  deductions  shall 
be  reasonable.  The  employer  may 
deduct  the  cost  of  the  worker's 
transportation  and  daily  subsistence 
expenses  to  the  place  of  employment 
which  were  borne  directly  by  the 
employer.  In  such  cases,  the  job  offer 
shall  state  that  the  worker  will  be 
reimbursed  the  full  amount  of  such 
deductions  upon  the  worker's 
completion  of  50  percent  of  the  worker's 
contract  period.  However,  an  employer 
subject  to  the  Fair  Labor  Standards  Act 
(FLSA)  may  not  make  deductions  which 
will  result  in  payments  to  workers  of 
less  than  the  federal  minimum  wage 
permitted  by  the  FLSA  as  determined  by 
the  Secretary  at  29  CFR  Part  531. 

(14)  Copy  of  work  contract.  The 
employer  shall  provide  to  the  worker,  no 
later  than  on  the  day  the  work 
commences,  a  copy  of  the  work  contract 
between  the  employer  and  the  worker. 
The  work  contract  shall  contain  all  of 
the  provisions  required  by  paragraphs 
(a)  and  (b)  of  this  section.  In  the  absence 
of  a  separate,  written  work  contract 
entered  into  between  the  employer  and 
the  worker,  the  required  terms  of  the  job 
order  and  application  for  temporary 
alien  agricultural  labor  dertification 
shall  be  the  work  contract. 

(c)  Appropriateness  of  required 
qualifications.  Bona  fide  occupational 
qualifications  specified  by  an  employer 
in  a  job  offer  shall  be  consistent  with 
the  normal  and  accepted  qualifications 
required  by  non-H-2A  employers  in  the 
same  or  comparable  occupations  and 
crops,  and  shall  be  reviewed  by  the  RA 
for  their  appropriateness.  The  RA  may 
require  the  employer  to  submit 
documentation  to  substantiate  the 
appropriateness  of  the  qualification 
specified  in  the  job  offer,  and  shall 
consider  information  offered  by  and 
may  consult  with  representatives  of  the 
U.S.  Department  of  Agriculture. 

(d)  Positive  recruitment  plan.  The 
employer  shall  submit  in  writing,  as  a 
part  of  the  application,  the  employer's 
plan  for  conducting  independent, 
positive  recruitment  of  U.S.  workers  as 
required  by  §§  655.103  and  655.105(a)  of 
this  part.  Such  a  plan  shall  Include  a 
description  of  recruitment  efforts  (if  any) 
made  prior  to  the  actual  submittal  of  the 
application.  The  plan  shall  describe  how 
the  employer  will  engage  in  positive 
recruitment  of  U.S.  workers  to  an  extent 
(with  respect  to  both  effort  and 
location(s))  no  less  than  that  of  non-H- 
2A  agricultural  employers  of 
comparable  or  smaller  size  in  the  area  of 
employment.  When  it  is  the  prevailing 
practice  in  the  area  of  employment  and 
for  the  occupation  for  non-H-2A 
agricultural  employers  to  secure  U.S. 


workers  through  farm  labor  contractors 
and  to  compensate  farm  labor 
contractors  with  an  override  for  their 
services,  the  employer  shall  describe 
how  it  will  make  the  same  level  of  effort 
as  non-H-2A  agricultural  employers  and 
provide  an  override  which  is  no  less 
than  that  being  provided  by  non-H-2A 
agricultural  employers. 

§655.103     AMurancvs. 

As  part  of  the  temporary  alien 
agricultural  labor  certification 
application,  the  employer  shall  include 
in  the  job  offer  a  statement  agreeing  to 
abide  by  the  conditions  of  this  subpart. 
By  so  doing,  the  employer  makes  each  of 
the  following  assurances: 

(a)  Labor  disputes.  The  specific  job 
opportunity  for  which  the  employer  is 
requesting  H-2A  certification  is  not 
vacant  because  the  former  occupant  is 
on  strike  or  being  locked  out  in  the 
course  of  a  labor  dispute. 

(b)  Employment-related  laws.  During 
the  period  for  which  the  temporary  alien 
agricultural  labor  certification  is 
granted,  the  employer  shall  comply  with 
applicable  federal.  State,  and  local 
employment-related  laws  and 
regulations,  including  employment- 
related  health  and  safety  laws. 

(c)  Rejections  and  terminations  of 
U.S.  workers.  No  U.S.  worker  will  be 
rejected  for  or  terminated  from 
employment  for  other  than  a  lawful  job- 
related  reason,  and  notification  of  all 
rejections  or  terminations  shall  be  made 
to  the  local  office. 

(d)  Recruitment  of  U.S.  workers.  The 
employer  shall  independently  engage  in 
positive  recruitment  until  the  foreign 
workers  have  departed  for  the 
employer's  place  of  employment  and 
shall  cooperate  with  the  ES  System  in 
the  active  recruitment  of  U.S.  workers 
by: 

(1)  Assisting  the  ES  System  to  prepare 
local,  intrastate,  and  interstate  job 
orders  using  the  information  supplied  on 
the  employer's  job  offen 

(2)  Placing  advertisements  (in  a 
language  other  than  English,  where  the 
RA  determines  appropriate)  for  the  job 
opportunities  in  newspapers  of  general 
circulation  and/or  on  the  radio,  as 
required  by  the  RA: 

(i)  Each  such  advertisement  shall 
describe  the  nature  and  anticipated 
duration  of  the  job  opportunity:  offer  at 
least  the  adverse  effect  wage  rate;  give 
the  y*  guarantee;  state  that  work  tools, 
supplies  and  equipment  will  be  provided 
by  the  employee  stale  that  housing  will 
also  be  provided,  and  that 
transportation  and  subsistence  expenses 
to  the  worksite  will  be  provided  or  paid 
by  the  employer  upon  completion  of  50% 


of  the  work  contract,  or  earlier,  if 
appropriate:  and 

(ii)  Each  such  advertisement  shall 
direct  interested  workers  to  apply  for 
the  job  opportunity  at  a  local 
employment  service  office  in  their  area: 

(3)  Cooperating  with  the  ES  System 
and  independently  contacting  farm  labor 
contractors,  migrant  workers  and  other 
potential  workers  in  other  areas  of  the 
State  and/or  Nation  by  letter  and/or 
telephone:  and 

(4)  Cooperating  with  the  ES  System  in 
contacting  schools,  business  and  labor 
organizations,  fraternal  and  veterans' 
organizations,  and^onprof;t 
organizations  and  public  agencies  such 
as  sponsors  of  program^  under  the  Job 
Training  Partnership  Act  throughout  the 
area  of  intended  employment  and  in 
other  potential  labor  supply  areas  in 
order  to  enlist  them  in  helping  to  find 
U.S.  workers. 

(e)  Fifty-percent  rule.  From  the  time 
the  foreign  workers  depart  for  the 
employer's  place  of  employment,  the 
employer,  except  as  provided  for  by 

S  655.106(e)(1)  of  this  part,  shall  provide 
employment  to  any  qualified,  eligible 
U.S.  worker  who  applies  to  the  employer 
until  50%  of  the  period  of  the  work 
contract,  under  which  the  foreign 
worker  who  is  in  the  job  was  hired,  has 
elapsed.  In  addition,  the  employer  shall 
offer  to  provide  housing  and  the  other 
benefits,  wages,  and  working  conditions 
required  by  {  655.102  of  this  part  to  any 
such  U.S.  worker  and  shall  not  treat  less 
favorably  than  H-2A  workers  any  U.S. 
worker  referred  or  transferred  pursuant 
to  this  assurance. 

(f)  Other  recruitment.  The  employer 
shall  perform  the  other  specific 
recruitment  and  reporting  activities 
specified  in  the  notice  from  the  RA 
required  by  S  655.105(a)  of  this  part,  and 
shall  engage  in  positive  recruitment  of 
U.S.  workers  to  an  extent  (with  respect 
to  both  effort  and  location)  no  less  than 
that  of  non-H-2A  agricultural  employers 
of  comparable  or  smaller  size  in  the  area 
of  employment.  When  it  is  the  prevailing 
practice  in  the  area  of  employment  and 
for  the  occupation  for  non-H-2A 
agricultural  employers  to  secure  U.S. 
workers  through  farm  labor  contractors 
and  to  compensate  farm  labor 
contractors  with  an  override  for  their 
services,  the  employer  shall  make  the 
same  level  of  effort  as  non-H-2A 
agricultural  employers  and  shall  provide 
an  override  which  is  no  less  than  that 
being  provided  by  non-H-2A 
agricultural  employers.  Where  the 
employer  has  centralized  cooking  and 
eating  facilities  designed  to  feed 
workers,  the  employer  shall  not  be 
required  to  provide  meals  through  an 


override.  The  employer  shall  not  be 
required  to  provide  for  housin^j  through 
an  override. 

(g)  Retaliation  prohibited.  The 
employer  shall  not  intimidate,  threaten, 
restrain,  coerce,  blacklist,  discharge,  or 
in  any  manner  discriminate  against,  and 
shall  not  cause  any  person  to  intimidate, 
threaten,  restrain,  coerce,  blacklist, 
discharge,  or  in  any  manner 
discriminate  against,  any  person  who 
has  with  just  cause; 

(1)  Filed  a  complaint  under  or  related 
to  S  216  of  the  INA  (8  U.S.C.  1186),  or 
this  subpart  or  any  other  DOL  regulation 
promulgated  pursuant  to  5  216  of  the 
INA; 

(2)  Instituted  or  caused  to  be 
instituted  any  proceeding  under  or 
related  to  S  216  of  the  INA,  or  this 
subpart  or  any  other  DOL  regulation 
promulgated  pursuant  to  $  218  of  the 
INA  (8  use.  1186): 

(3)  Testified  or  is  about  to  testify  in 
any  proceeding  under  or  related  to  §  216 
of  the  INA  (8  U.S.C.  1186).  or  this 
subpart  or  any  other  DOL  regulation 
promulgated  pursuant  to  §  216  of  the 
INA; 

(4)  Consulted  with  an  employee  of  a 
legal  assistance  program  or  an  attorney 
on  matters  related  to  S  216  of  the  INA  (8 
U.S.C.  1186),  or  this  subpart  or  any  other 
DOL  regulation  promulgated  pursuant  to 
5  216  of  the  INA;  or 

(5)  Exercised  or  asserted  on  behalf  of 
himself/herself  or  others  any  right  or 
protection  afforded  by  5  216  of  the  INA 
(8  U.S.C.  1186).  or  this  subpart  or  any 
other  DOL  regulation  promulgated 
pursuant  to  §  216  of  the  INA. 

(h)  Fees.  The  application  shall  include 
the  assurance  that  fees  will  be  paid  in  a 
timely  marmer.  as  follows: 

(1)  Amount.  The  fee  for  each  employer 
receiving  a  temporary  alien  agricultural 
labor  certification  is  $100  plus  $10  for 
each  job  opportunity  for  H-2A  workers 
certified,  provided  that  the  fee  for  an 
employer  for  each  temporary  alien 
agricultural  labor  certification  received 
shall  be  no  greater  than  $1,000.  In  the 
case  of  a  joint  employer  association 
receiving  a  temporary  alien  agricultural 
labor  certification,  the  fee  for  each 
employer-member  receiving  a  temporary 
alien  agricultural  labor  certification 
shall  be  $100  plus  $10  for  each  job 
opportunity  for  H-2A  workers  certified, 
provided  that  the  fee  for  an  employer  for 
each  temporary  alien  agricultural  labor 
certification  received  shall  be  no  greater 
than  $1,000.  The  joint  employer 
association  will  not  be  charged  a 
separate  fee.  Fees  shall  be  paid  by  a 
check  or  money  order  made  payable  to 
"Department  of  Labor",  and  are 
nonrefundable.  In  the  case  of  employers 
of  H-2A  workers  which  are  members  of 


a  joint  employer  association  appljing  on 
their  behalf  the  aggregate  fees  for  all 
employers  of  H-2A  workers  under  the 
application  may  be  paid  by  one  check  or 
money  order. 

(2)  Timeliness.  Fees  received  by  the 
RA  within  30  calendar  days  after  the 
date  of  the  temporary  alien  agricultural 
labor  certification  determination  are 
timely. 

§  655.104    Determinations  based  on 
acceptability  of  H-2A  applications. 

(a)  Local  office  activities.  The  local 
office,  using  the  job  offer  portion  of  the 
H-2A  application,  shall  promptly 
prepare  a  local  job  order  and  shall  begin 
to  recruit  U.S.  workers  in  the  area  of 
intended  employment.  The  RA  should 
notify  the  State  or  local  office  by 
telephone  no  later  than  seven  calendar 
days  after  the  application  was  received 
by  the  RA  if  the  application  has  been 
accepted  for  consideration.  Upon 
receiving  such  notice  or  seven  calendar 
days  after  the  application  is  received  by 
the  local  office,  whichever  is  earlier,  the 
local  office  shall  promptly  prepare  an 
agricultural  clearance  order  which  will 
permit  the  recruitment  of  U.S.  workers 
by  the  Employment  Service  System  on 
an  intrastate  and  interstate  basis. 

(b)  Regional  office  activities.  The  RA, 
upon  receipt  of  the  H-2A  application, 
shall  promptly  review  the  application  to 
determine  whether  it  is  acceptable  for 
consideration  under  the  timeliness  and 
adverse  effect  criteria  of  §8  655  101- 
655.103  of  this  part.  If  the  RA  determines 
that  the  application  does  not  meet  the 
requirements  of  88  655.101-655.103,  the 
RA  shall  not  accept  the  application  for 
consideration  on  the  grounds  that  the 
availability  of  U.S.  workers  cannot  be 
adequately  tested  because  the  benefits, 
wages  and  working  conditions  do  not 
meet  the  adverse  effect  criteria; 
however,  if  the  RA  determines  that  the 
application  is  not  timely  in  accordance 
with  8  655.101  of  this  part  and  that 
neither  the  first-year  employer 
provisions  of  8  655.101(c)(5)  nor  the 
emergency  provisions  of  8  655.101(f) 
apply,  the  RA  may  determine  not  to 
accept  the  application  for  consideration 
because  there  is  not  sufficient  time  to 
test  the  availability  of  U.S.  workers. 

(c)  Rejected  applications.  If  the 
application  is  not  accepted  for 
consideration,  the  RA  shall  notify  the 
applicant  in  writing  (by  means  normally 
assuring  next-day  delivery)  within  seven 
calendar  days  of  the  date  the 
application  was  received  by  the  RA  with 
a  copy  to  the  local  office.  The  notice 
shall; 

(1)  State  all  the  reasons  the 
application  is  not  accepted  for 


consideration,  citing  the  relevant 
regulatory  standards; 

(2)  Offer  the  applicant  an  opportunity 
for  the  resubmission  withm  five 
calendar  days  of  a  modified  application, 
stating  the  modifications  needed  in 
order  for  the  RA  to  accept  the 
application  for  consideration; 

(3)  Offer  the  applicant  an  opportunity 
to  request  an  expedited  administrative 
review  or  a  de  novo  admiiustrative 
hearing  before  an  administrative  law 
judge  of  the  nonacceptance;  the  notice 
shall  state  that  in  order  to  obtain  such  a 
review  or  hearing,  the  employer,  within 
seven  calendar  days  of  the  date  of  the 
notice,  shall  telegraph  a  written  request 
to  the  Chief  Administrative  Law  Judge 
of  the  Department  of  Labor  [giving  the 
address)  and  to  telegraph  a  copy  to  the 
RA;  the  notice  shall  also  state  that  the 
employer  may  submit  any  legal 
arguments  which  the  employer  believes 
will  rebut  the  basis  of  the  RA's  action; 
and 

(4)  State  that  if  the  employer  does  not 
request  an  expedited  administrative- 
judicial  review  or  a  de  novo  hearing 
before  an  administrative  law  judge 
within  the  seven  calendaV  days  no 
further  consideration  of  (he  employer's 
application  for  temporary  alien 
agricultural  labor  certification  will  be 
made  by  any  DOL  official. 

(d)  Appeal  procedures.  If  the  employer 
timely  requests  an  expedited 
administrative  review  or  de  novo 
hearing  before  an  administrative  law 
judge  pursuant  to  paragraph  (c)(3)  of  this 
section,  the  procedures  at  8  855.112  of 
this  part  shall  be  followed. 

(e)  Required  modifications.  If  the 
application  is  not  accepted  for 
consideration  by  the  RA.  but  the  RA's 
written  notification  to  the  apphcant  is 
not  timely  as  required  by  8  655.101  of 
this  part,  the  certification  determination 
will  not  be  extended  beyond  20  calendar 
days  before  the  date  of  need.  The  notice 
will  specify  that  the  RA's  temporary 
alien  agricultural  labor  certification 
determination  will  be  made  no  later 
than  20  calendar  days  before  the  date  of 
need,  provided  that  the  applicant 
submits  the  modifications  to  the 
application  which  are  required  by  the 
RA  within  five  calendar  days  and  in  a 
manner  specified  by  the  RA  which  will 
enable  the  test  of  U.S.  worker 
availability  to  be  made  as  required  by 

§  655.101  of  this  part  within  the  time 
available  for  such  purposes. 

§655.105    Recruitment  period. 

(a)  Notice  of  acceptance  of 
application  for  consideration;  required 
recruitment  If  the  RA  determines  that 
the  H-2A  application  meets  the 
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requirements  of  55  655.101-655.103  of 
this  part,  the  RA  shall  promptly  notify 
the  employer  (by  means  normally 
assuring  next-day  delivery)  in  writing 
with  copies  to  the  State  agency.  The 
notice  shall  inform  the  employer  and  the 
State  agency  of  the  specific  efforts 
which  will  be  expected  from  them 
during  the  following  weeks  to  carry  out 
the  assurances  contained  in  I  655.103 
with  respect  to  the  recruitment  of  U.S. 
workers.  The  notice  shall  recjuire  that 
the  job  order  be  laced  into  intrastate 
clearance  and  into  interstate  clearance 
to  such  States  as  the  RA  shall  determine 
to  be  potential  sources  of  U.S.  workers. 
The  notice  may  require  the  employer  to 
engage  in  positive  recruitment  efforts 
within  a  multi-State  region  of  traditional 
or  expected  labor  supply  where  the  RA 
finds,  based  on  current  information 
provided  by  a  State  agency  and  such 
information  as  may  be  offered  and 
provided  by  other  sources,  that  there  are 
a  significant  number  of  able  and 
qualified  U.S.  workers  who,  if  recruited, 
would  likely  be  willing  to  make 
themselves  available  for  work  at  the 
time  and  place  needed.  In  making  such  a 
finding,  the  RA  shall  take  into  account 
other  recent  recruiting  efforts  in  those 
areas  and  will  attempt  to  avoid 
requiring  employers  to  futilely  recruit  in 
areas  where  there  are  a  significant 
number  of  local  employers  recruiting  for 
U.S.  workers  for  the  same  types  of 
occupations.  Positive  recruitment  is  in 
addition  to,  and  shall  be  conducted 
within  the  same  time  period  as,  the 
circulation  through  the  interstate 
clearance  system  of  an  agricultural 
clearance  order.  The  obligation  to 
engage  in  such  positive  recruitment  shall 
terminate  on  the  date  H-2A  workers 
depart  for  the  employer's  place  of  work. 
In  determining  what  positive 
recruitment  shall  be  required,  the  RA 
will  ascertain  the  normal  recruitment 
practices  of  non-H-2A  agricultural 
employers  in  the  area  and  the  kind  and 
degree  of  recruitment  efforts  which  the 
potential  H-2A  employer  made  to  obtain 
M-2A  workers.  The  RA  shall  ensure  that 
the  effort,  including  the  location(8)  of  the 
positive  recruitment  required  of  the 
potential  H-2A  employer,  during  the 
period  after  filing  the  application  and 
before  the  date  the  H-2A  workers 
depart  their  prior  location  to  come  to  the 
place  of  employment,  shall  be  no  less 
than:  (1)  The  recruitment  efforts  of  non- 
H-2A  agricultural  employers  of 
comparable  or  smaller  size  in  the  area  of 
employment;  and  (2)  the  kind  and  degree 
of  recruitment  efforts  which  the 
potential  H-2A  employer  made  to  obtain 
il-2A  workers. 


(b)  Recruitment  of  U.S.  workers.  After 
an  application  for  temporary  alien 
agricultural  labor  certification  is 
accepted  for  processing  pursuant  to 
paragraph  (a)  of  this  section,  the  RA, 
under  the  direction  of  the  ETA  national 
office  and  with  the  assistance  of  other 
RAs  with  respect  to  areas  outside  the 
region,  shall  provide  overall  direction  to 
the  employer  and  the  State  agency  with 
respect  to  the  recruitment  of  U.S. 
workers. 

(c)  Modifications.  At  any  time  during 
the  recruitment  effort,  the  RA.  with  the 
Director's  concurrence,  may  require 
modifications  to  a  job  offer  when  the  RA 
determines  that  the  job  offer  does  not 
contain  all  the  provisions  relating  to 
minimum  benefits,  wages,  and  working 
conditions,  required  by  5  655.102(b)  of 
this  part.  If  any  such  modifications  are 
required  after  an  application  has  been 
accepted  for  consideration  by  the  RA, 
the  modifications  must  be  made; 
however,  the  certification  determination 
shall  not  be  delayed  beyond  the  20 
calendar  days  prior  to  the  date  of  need 
us  a  result  of  such  modification. 

(d)  Final  determination.  By  20 
calendar  days  before  the  date  of  need 
specified  in  the  application,  except  as 
provided  for  under  5S  655.101(c)(2)  and 
655.104(e)  of  this  part  for  untimely 
modified  applications,  the  RA,  when 
making  a  determination  of  the 
availability  of  U.S.  workers,  shall  also 
make  a  determination  as  to  whether  the 
employer  has  satisfied  the  recruitment 
assurances  in  5  655.103  of  this  part.  If 
the  RA  concludes  that  the  employer  has 
not  satisfied  the  requirements  for 
recruitment  of  U.S.  workers,  the  RA 
shall  deny  the  temporary  alien 
agricultural  labor  certification,  and  shall 
immediately  notify  the  employer  in 
writing  with  a  copy  to  the  State  agency 
and  local  office.  The  notice  shall  contain 
the  statements  specified  in  5  655.104(d) 
of  this  part. 

(e)  Appeal  procedure.  With  respect  to 
determinations  by  the  RA  pursuant  to 
this  section,  if  the  employer  timely 
requests  an  expedited  administrative 
review  or  a  de  novo  hearing  before  an 
administrative  law  judge,  the  procedures 
in  5  655.112  of  this  part  shall  be 
followed. 

§655  106     Referral  of  U.S.  worVers; 
determination*  based  on  US.  worker 
availability  and  adverse  effect;  activities 
after  receipt  of  the  temporary  alien 
agricultural  labor  certification. 

(a)  Referral  of  able,  willing,  and 
qualified  eligible  U.S.  workers.  With 
respect  to  the  referral  of  U.S.  workers  to 
job  openings  listed  on  a  job  order 
accompanying  an  application  for 
temporary  alien  agricultural  labor 


certification,  no  U.S.  worker-applicant 
shall  be  referred  unless  such  U.S. 
worker  has  been  made  aware  of  the 
terms  and  conditions  of  and 
qualifications  for  the  job,  and  has 
indicated,  by  accepting  referral  to  the 
job,  that  she  or  he  meets  the 
qualifications  required  and  is  able, 
willing,  and  eligible  to  take  such  a  job.- 

(b)  (1)  Determinations.  If  the  RA.  in 
accordance  with  5  655.105  of  this  part, 
has  determined  that  the  employer  has 
complied  with  the  recruitment 
assurances  and  the  adverse  effect 
criteria  of  5  655.102  of  this  part,  by  the 
date  specified  pursuant  to  5  655.101(c)(2) 
of  this  part  for  untimely  modified 
applications  or  20  calendar  days  before 
the  date  of  need  specified  in  the 
application,  whichever  is  applicable,  the 
RA  shall  grant  the  temporary  alien 
agricultural  labor  certification  request 
for  enough  H-2A  workers  to  fill  the 
employer's  job  opportunities  for  which 
U.S.  workers  are  not  available.  In 
making  the  temporary  alien  agricultural 
labor  certification  determination,  the  RA 
shall  consider  as  available  any  U.S. 
worker  who  has  made  a  firm 
commitment  to  work  for  the  employer, 
including  those  workers  committed  by 
other  authorized  persons  such  as  farm 
labor  contractors  and  family  heads. 
Such  a  firm  commitment  shall  be 
considered  to  have  been  made  not  only 
by  workers  who  have  signed  work 
contracts  with  the  employer,  but  also  by 
those  whom  the  RA  determines  are 
likely  to  sign  a  work  contract.  The  RA 
shall  count  as  available  any  U.S.  worker 
who  has  applied  to  the  employer  (or  on 
whose  behalf  an  application  has  been 
made),  but  who  was  rejected  by  the 
employer  for  other  than  lawful  job- 
related  reasons  or  who  has  not  been 
provided  with  a  lawful  job-related 
reason  for  rejection  by  the  employer,  as 
determined  by  the  RA.  The  RA  shall  not 
grant  a  temporary  alien  agricultural 
labor  certification  request  for  any  H-2A 
workers  if  the  RA  determines  that: 

(i)  Enough  able,  willing,  and  qualified 
U.S.  workers  have  been  identified  as 
being  available  to  fill  all  the  employer's 
job  opportunities; 

(ii)  The  employer,  since  the  time  the 
application  was  accepted  for 
consideration  under  5  655.104  of  this 
part,  has  adversely  affected  U.S. 
workers  by  offering  to,  or  agreeing  to 
provide  to,  H-2A  workers  better  wages, 
working  conditions  or  benefits  (or  by 
offering  to,  or  agreeing  to  impose  on 
alien  workers  less  obligations  and 
restrictions)  than  those  offered  to  U.S. 
workers; 

(iii)  The  employer  during  the  previous 
two-year  period  employed  H-2A 


workers  and  the  RA  has  determined, 
after  notice  and  opportunity  for  a 
hearing,  that  the  employer  at  any  time 
during  that  period  substantially  violated 
a  material  term  or  condition  of  a 
temporary  alien  agricultural  labor 
certification  with  respect  to  the 
employment  of  U.S.  or  H-2A  workers; 

(iv)  The  employer  has  not  complied 
with  the  workers'  compensation 
requirements  at  5  655.102(b)(2)  of  this 
part;  or 

(v)  The  employer  has  not 
satisfactorily  complied  with  the  positive 
recruitment  requirements  specified  by 
this  subpart. 

Further,  the  RA,  in  making  the 
temporary  alien  agncuitural  labor 
certification  determination,  will  subtract 
from  any  temporary  alien  agricultural 
labor  certification  the  specific  verified 
number  of  job  opportunities  involved 
which  are  vacant  because  of  a  strike  or 
other  labor  dispute  involving  a  work 
stoppage,  or  a  lockout,  in  the  occupation 
at  the  place  of  employment  (and  for 
which  H-2A  workers  have  been 
requested).  Upon  receipt  by  the  RA  of 
such  labor  dispute  information  from  any 
source,  the  RA  shall  verify  the  existence 
of  the  strike,  labor  dispute,  or  lockout 
and  the  vacancies  directly  attributable 
through  the  receipt  by  the  RA  of  a 
written  report  from  the  State  agency 
written  following  an  investigation  by  the 
State  agency  (made  under  the  oversight 
of  the  RA)  of  the  situation  and  after  the 
RA  has  consulted  with  the  Director  prior 
to  making  such  a  determination. 

(2)  Fees.  A  temporary  alien 
agricultural  labor  certification 
determination  granting  an  application 
shall  include  a  bill  for  the  required  fees. 
Each  employer  (except  joint  employer 
associations)  of  H-2A  workers  under 
the  application  for  temporary  alien 
agricultural  labor  certification  shall  pay 
in  a  timely  manner  a  nonrefundable  fee 
upon  issuance  of  the  temporary  alien 
agricultural  labor  certification  granting 
the  application  (in  whole  or  in  part),  as 
follows: 

(i)  Amount.  The  fee  for  each  employer 
receiving  a  temporary  alien  agricultural 
labor  certification  is  $100  plus  $10  for 
each  job  opportunity  for  F1-2A  workers 
certified,  provided  that  the  fee  to  an 
employer  for  each  temporary  alien 
agricultural  labor  certification  received 
shall  be  no  greater  than  $1,000.  In  the 
case  of  a  joint  employer  association 
receiving  a  temporary  alien  agricultural 
labor  certification,  each  employer- 
member  receiving  a  temporary  alien 
agricultural  labor  certification  shall  pay 
a  fee  of  $100  plus  $10  for  each  job 
opportunity  for  H-2A  workers  certified, 
provided  that  the  fee  to  an  employer  for 


each  temporary  alien  agricultural  labor 
certification  received  shall  be  no  greater 
than  $1,000.  The  joint  employer 
association  will  not  be  charged  a 
separate  fee.  The  fees  shall  be  paid  by 
check  or  money  order  made  payable  to 
"Department  of  Labor".  In  the  case  of 
employers  of  H-2A  workers  which  are 
members  of  a  joint  employer  association 
applying  on  their  behalf,  the  aggregate 
fees  for  all  employers  of  H-2A  workers 
under  the  application  may  be  paid  by 
one  check  or  money  order. 

(ii)  Timeliness.  Fees  received  by  the 
RA  no  more  than  30  calendar  days  after 
the  date  of  the  temporary  alien 
agricultural  labor  certification 
determination  are  timely. 

(c)  Changes  to  temporary  alien 
agricultural  labor  certifications; 
temporary  alien  agricultural  labor 
certifications  involving  employer 
associations — (1)  Changes.  Temporary 
alien  agricultural  labor  certifications  are 
subject  to  the  conditions  and  assurances 
made  during  the  application  process. 
Any  changes  in  the  level  of  benefits, 
wages,  and  working  conditions  an 
employer  may  wish  to  make  at  any  time 
during  the  work  contract  period  must  be 
approved  by  the  RA  after  written 
application  by  the  employer,  even  if 
such  changes  have  been  agreed  to  by  an 
employee.  Temporary  alien  agricultural 
labor  certifications  shall  be  for  the 
specific  period  of  time  specified  in  the 
employer's  job  offer,  which  shall  be  less 
than  twelve  months;  shall  be  limited  to 
the  employer's  specific  job 
opportunities:  and  may  not  be 
transferred  from  one  employer  to 
another,  except  as  provided  for  by 
paragraph  (c)(2)  of  this  section. 

(2)  Associations — (i)  Applications.  If 
an  association  is  requesting  a  temporary 
alien  agricultural  labor  certification  as  a 
joint  employer,  the  temporary  alien 
agricultural  labor  certification  granted 
under  this  section  shall  be  made  jointly 
to  the  association  and  to  its  employer 
members.  Except  as  provided  in 
paragraph  (c)(2)(iii)  of  this  section,  such 
workers  may  be  transferred  among  its 
producer  members  to  perform  work  for 
which  the  temporary  alien  agricultural 
labor  certification  was  granted, 
provided  the  association  controls  the 
assignment  of  such  workers  and 
maintains  a  record  of  such  assignments. 
All  temporary  alien  agricultural  labor 
certifications  to  associations  may  be 
used  for  the  certified  job  opportunities 
of  any  of  its  members.  If  an  association 
is  requesting  a  temporary  alien 
agricultural  labor  certification  as  a  sole 
employer,  the  temporary  alien 
agricultural  labor  certification  granted 
pursuant  to  this  section  shall  be  made  to 
the  association  only. 


(ii)  Referrals  and  transfers.  For  the 
purposes  of  compl>'ing  with  the  "fifty- 
percent  rule"  at  §  655  103(e)  of  this  part, 
any  association  shall  be  allowed  to  refer 
or  transfer  workers  among  its  members 
(except  as  provided  in  paragraph 
(c)(2)(iii)  of  this  section),  and  an 
association  acting  as  an  agent  for  its 
members  shall  not  be  considered  a  joint 
employer  merely  because  of  such 
referral  or  transfer. 

(iii)  Ineligible  employer-members. 
Workers  shall  not  be  transferred  or 
referred  to  an  association's  member,  if 
that  member  is  ineligible  to  obtain  any 
or  any  additional  workers,  pursuant  to 
5  655.110  of  this  part. 

(3)  Extension  of  temporary  alien 
agricultural  labor  certification-{\)  Short- 
term  extension.  An  employer  who  seeks 
an  extension  of  two  weeks  or  less  of  the 
temporary  alien  agricultural  labor 
certification  shall  apply  for  such 
extension  to  INS.  If  INS  grants  such  an 
extension,  the  temporary  alien 
agricultural  labor  certification  shall  be 
deemed  extended  for  such  period  as  is 
approved  by  INS.  No  extension  granted 
under  this  paragraph  (c)(3)(i)  shall  be  for 
a  period  longer  than  the  original  work 
contract  period  of  the  temporary  alien 
agricultural  labor  certification. 

(ii)  Long-term  extension.  For 
extensions  beyond  the  period  which 
may  be  granted  by  INS  pursuant  to 
paragraph  (c)(3)(i)  of  this  section,  an 
employer,  after  50  percent  of  the  work 
contract  period  has  elapsed,  may  apply 
to  the  RA  for  an  extension  of  the  period 
of  the  temporary  alien  agricultural  labor 
certification,  for  reasons  related  to 
weather  conditions  or  other  external 
factors  beyond  the  control  of  the 
employer  (which  may  include 
unforeseen  changes  in  market 
conditions),  provided  that  the 
employer's  need  for  an  extension  is 
supported  in  writing  by  the  employer, 
with  documentation  showing  that  the 
extension  is  needed  and  could  not  have 
been  reasonably  foreseen  by  the 
employer.  The  RA  shall  grant  or  deny 
the  request  for  extension  of  the 
temporary  alien  agricultural  labor 
certification  based  on  available 
information,  and  shall  notify  the 
employer  of  the  decision  on  the  request 
in  writing.  The  RA  shall  not  grant  an 
extension  where  the  total  work  contract 
period,  including  past  temporary  alien 
labor  certifications  for  the  job 
opportunity  and  extensions,  would  be  12 
months  or  more,  except  in  extraordinary 
circumstances.  The  RA  shall  not  grant 
an  extension  where  the  temporary  alien 
agricultural  labor  certification  has 
already  been  extended  by  INS  pursuant 
to  paragraph  (c)(3)(i)  of  this  section. 


UM  I 


20520 


Federal  Re^ster  /  Vol.  52.  No.  104  /  Monday.  Jane  1,  1987  /  Rules  and  Regulations 


Federal  Register  /  Vol.  52.  No.  104  /  Monday.  }une  1,  1987  /  Rules  and  Regulations  20521 


(d)  Denials  of  appJjcatwns.  If  tlie  RA 
does  not  grant  the  temporary  alitm 
agricultural  labor  certifier  lion  (ui  whole 
or  in  part)  the  RA  »hali  noufy  the 
employer  by  means  reasonably 
calculated  to  assure  next-day  delivery. 
The  notification  jhail  contain  all  the 
statements  required  ui  §  655.U>4(c)  of 
this  part  If  a  timely  request  is  made  for 
an  administrative-judicial  review  or  »  de 
novo  hearing  by  an  adnunistrative  law 
judge,  the  procedures  of  S  655.112  of  this 
part  shall  be  followed. 

(e)  Approvals  of  applications — (1) 
Continued  recruitment  of  US.  workers. 
After  a  temporary  alien  agricultural 
labor  certification  has  been  granted,  the 
employer  shall  continue  its  efforts  to 
recruit  U.S.  workers,  until  the  H-ZA 
workers  have  departed  for  the 
employer's  place  of  employment,  and 
shall  notify  the  local  office,  in  writing,  of 
the  exact  date  on  which  the  H-2A 
workers  depart  for  the  employer's  place 
of  employment  The  employer,  however, 
shall  keep  an  active  job  order  on  Hie 
until  the  "50-percent  rule"  assurance  at 

§  655.103(e)  of  this  part  is  met,  except  as 
provided  for  by  paragraph  ff]  of  this 
section. 

(2)  Referrals  by  ES  System.  The  ES 
System  shall  continue  to  refer  to  the 
employer  U.S.  workers  who  apply  as 
long  as  there  is  an  active  job  order  on 
file. 

(f)  Exceptions — (1)  "Fifty-percent 
rule"  inapplicable  to  small  employers. 
The  assurance  requirement  at 

§  655.103(e)  of  this  part  does  not  apply 
to  any  employer  who; 

(i)  Did  not,  during  any  calendar 
quarter  during  the  preceeding  calendar 
year,  use  more  than  500  "man-days"  of 
agricultural  labor,  as  defined  m  section 
3(u)  of  the  Fair  Labor  Standards  Act  of 
1938  (29  U.S.C.  203(u)).  and  so  certifies 
to  the  RA  in  the  H-2A  application;  and 

(ii)  Is  not  a  member  of  an  a8»o<;»ation 
which  has  applied  for  a  temporary  alien 
agricultural  labor  certification  under  this 
subpart  for  its  members;  and 

(iii)  Has  not  otherwise  "associated" 
with  other  employers  who  are  applying 
for  H-2A  workers  under  this  subpart, 
and  so  certifies  to  the  RA. 

(2)  Displaced  H-2A  workers.  An 
employer  shall  not  be  hable  for  payment 
under  i  655.102(b)(6)  of  this  part  with 
respect  to  an  H-2A  worker  whom  the 
RA  certifies  is  dispUiced  due  to 
compliance  with  S  655.103(e)  of  this  part. 

(g)  Withholding  of  U.S.  workers 
prohibited — (1)  Complaints.  Any 
employer  who  has  reason  to  believe  that 
a  person  or  entity  has  willfully  and 
knowingly  withheld  US.  workers  prior 
to  the  arnval  at  the  job  site  of  H-2A 
workers  m  order  to  force  the  hinng  of 
U.S.  workers  under  i  655. 103(e)  of  this 


part  may  submit  a  wntten  corapiamt  to 
the  local  office  The  complaint  shall 
clearly  Identify  the  person  or  entity 
whom  the  employer  believes  has 
withheld  the  U.S.  workers,  and  shall 
speafy  luffiaeiit  facts  to  support  the 
allegation  [ffi.  dstes,  places,  numbers 
and  names  of  U.S.  workers)  vrhich  will 
permit  an  mvestigation  to  be  conducted 
by  the  local  office. 

(2)  Invfstifiulions.  The  local  office 
shall  inform  the  RA  by  telephone  that  a 
complaint  under  the  prtivisions  of 
paragraph  |g)  has  been  filed  and  shall 
immediately  investigate  the  aimplamt 
Such  investigatior  shall  include 
interviews  with  the  employer  who  has 
submitted  the  complaint,  the  person  or 
entity  named  ai  responsible  for 
withholding  the  U.S.  workers,  and  the 
individual  U.S^  workers  whose 
availability  has  purportedly  lieen 
withheld.  In  the  event  the  local  office 
fails  to  conduct  such  interviews,  the  RA 
shall  do  so. 

(3)  Reports  of  findings.  Within  five 
workiDg  days  after  receipt  of  the 
complaint,  the  local  office  shall  prepare 
a  report  of  its  findings,  and  shall  submit 
such  report  (including 
recommendations)  and  the  original  copy 
of  the  employer's  compl.imt  to  the  RA. 

(4)  Written  findings.  The  RA  shall 
immediately  review  the  employer'! 
complaint  and  the  report  of  findings 
submitted  by  the  local  office,  and  shall 
condufit  any  additional  investigation  the 
RA  deems  appropriate  .\o  later  than  36 
working  hours  after  receipt  of  the 
employer's  complaint  and  the  local 
office's  report,  the  RA  shall  issue 
written  findings  to  the  local  office  and 
the  employer  Where  the  RA  determines 
that  the  employer's  complaint  is  valid 
and  lusttfied,  the  RA  shall  immediately 
suspend  the  application  of  S  655.103(e) 
of  this  part  to  the  employer  Such 
suspension  of  \  655.103(e)  of  this  part 
under  these  circumstances  shall  not  take 
place,  however,  until  the  interviews 
required  by  paragraph  (gH2)  of  this 
section  have  been  conducted.  The  RA  s 
determination  under  the  provisions  of 
this  paragraph  (r)(4)  sh«ll  t>e  the  final 
decision  of  the  Secretary,  and  no  further 
review  by  any  DOL  official  shall  be 
given  to  it 

(h)  Requests  for  new  temporary  alien 
agricultural  labor  certification 
determinations  based  on 
nonavailability  of  able,  willing,  and 
qualified  U.S.  workers—  (1)  Standards 
far  requests.  If  a  temporary  alien 
agricultural  labor  certification 
application  has  been  denied  (in  whole  or 
in  part)  based  on  the  RA's  determination 
of  the  availability  of  able,  willing,  and 
qualified  U.S.  workers,  and,  on  or  after 
20  calendar  days  before  the  date  of  need 


specified  in  the  temporary  alien 
agricultural  labor  certification 
determination,  such  U.S.  workers 
identified  as  being  able,  willing, 
qualified.  ar»d  availahie  are,  in  fact,  not 
able,  willing,  qualified,  or  available  at 
the  time  and  place  needed,  the  employer 
may  request  a  new  temporary  alien 
agricultural  labor  certification 
determination  fmm  the  RA.  The  RA 
shall  expeditiously,  but  in  no  case  later 
than  72  hours  after  the  time  a  request  is 
received,  make  a  determination  on  th« 
request. 

(2)  Filing  requests.  The  employer's 
request  for  a  new  determination  shall  be 
made  directly  to  the  RA.  The  request 
may  be  made  to  the  RA  by  telephone, 
but  shall  be  confirmed  by  the  employer 
in  wntmg  as  required  by  paragraphs 
(h)(2)(i)  or  (ii)  of  this  section. 

(i)  Workers  not  able,  willing, 
qualified,  or  eliyible.  If  the  employer 
asserts  that  any  worker  who  has  been 
referred  by  the  ES  System  or  by  any 
other  person  or  entity  is  not  an  eligible 
worker  or  is  not  able.  *»nlling,  or 
qualified  for  the  job  opportunity  for 
which  the  employer  has  requested  H-2A 
workers,  the  burden  of  proof  is  on  the 
employer  to  establish  that  the  Individual 
referred  is  not  able,  willing,  qualified,  or 
eligible  because  of  lawful  job-related 
reasons.  The  empbyer's  burden  of  proof 
shall  be  met  by  the  employer's 
submission  to  the  RA.  within  72  hours  of 
the  RA's  receipt  of  the  request  for  a  new 
determination,  of  a  signed  statement  of 
the  employer  «  assertions,  which  shall 
identify  each  rejected  worker  by  name 
and  shall  state  each  lawful  job-related 
reason  for  re|ecting  that  worker. 

(ii)  U.S.  workers  not  available.  If  the 
employer  telephonically  requests  the 
new  determination,  asserting  solely  that 
U.S.  workers  are  not  available,  the 
employer  shall  submit  to  the  RA  a 
signed  statement  confirming  such 
assertion.  If  such  signed  statement  is  not 
received  by  the  RA  within  72  hours  of 
the  RA's  receipt  of  the  telephonic 
request  for  a  new  determination,  the  RA 
may  make  the  determination  based 
solely  on  the  information  provided 
telephonically  and  the  information  (if 
any)  from  the  local  office. 

(3)  Regional  office  review —  (ij 
Expeditious  review.  The  RA 
expeditiously  shall  review  the  request 
for  a  new  determination.  The  RA  may 
request  a  signed  statement  from  the 
local  office  in  support  of  the  employer's 
assertion  of  U.S.  worker  nonavailability 
or  referred  U.S.  workers  not  being  pMe, 
willing,  or  qualified  because  of  lawful 
job-related  reasons. 

(ii)  New  determination.  If  the  RA 
determines  that  the  employers  assertion 


of  nonavailability  is  accurate  and  that 
no  able,  willing,  or  qualified  U.S.  worker 
has  been  refused  or  is  being  refused 
employment  for  other  than  lawful  job- 
related  reasons,  the  RA  shall,  within  72 
hours  after  receipt  of  the  employer's 
request,  render  a  new  determination. 
Prior  to  making  a  new  determination, 
the  RA  promptly  shall  ascertain  (which 
may  be  through  the  ES  System  or  other 
sources  of  information  on  U.S.  worker 
availability)  whether  able,  willing,  and 
qualified  replacement  U.S.  workers  are 
available  or  can  be  reasonably  expected 
to  be  present  at  the  employer's 
establishment  within  72  hours  from  the 
date  the  employer's  request  was 
received. 

(iii)  Notification  of  new 
determination.  If  the  RA  cannot  identify 
sufficient  able,  willing,  and  qualified 
U.S.  workers  who  are  or  who  are  likely 
to  be  available,  the  RA  shall  grant  the 
employer's  new  determination  request 
(in  whole  or  in  part)  based  on  available 
information  as  to  replacement  U,S. 
worker  availability.  The  RA's 
notification  to  the  employer  on  the  new 
determination  shall  be  in  writing  (by 
means  normally  assuring  next-day 
deliver}'),  and  the  RA's  determination 
under  the  provisions  of  this  paragraph 
(h)(3)  shall  be  the  final  decision  of  the 
Secretary,  and  no  further  review  shall 
be  given  to  an  employer's  request  for  a 
new  H-2A  determination  by  any  DOL 
official.  However,  this  does  not  preclude 
an  employer  from  submitting  subsequent 
requests  for  new  determinations,  if 
warranted,  based  on  subsequent  facts 
concerning  purported  nonavailability  of 
U,S.  worke's  or  referred  workers  not 
being  eligible  workers  or  not  able, 
willing,  or  qualified  because  of  lawful 
job-related  reasons. 

§  655.107    Adverse  effect  wage  rate* 
(AEWRs). 

(a)  Computation  and  publication  of 
AEWRs.  Except  as  otherwise  provided 
in  this  section,  the  AEWHs  for  all 
agricultural  employment  (except  for 
those  occupations  deemed  inappropriate 
under  the  special  circumstances 
provisions  of  \  655.93  of  this  part)  for 
which  temporary  alien  agricultural  labor 
certification  is  being  sought  shall  be 
equal  to  the  annual  weighted  average 
hourly  wage  rate  for  field  and  livestock 
workers  (combined)  for  the  region  as 
published  annually  by  the  U.S. 
Department  of  Agriculture  (USDA) 
based  on  the  USDA  quarterly  wage 
survey.  The  Director  shall  publish,  at 
least  once  in  each  calendar  year,  on  a 
date  or  dates  to  be  determined  by  the 
Director,  AEWRs  for  each  State  (for 
which  USDA  publishes  regional  data), 
calculated  pursuant  to  this  paragraph  (a) 


as  a  notice  or  notices  in  the  Federal 
Register, 

(b)  Higher  prevailing  wage  rates.  If,  as 
the  result  of  a  State  agency  prevailing 
wage  survey  determination,  the 
prevailing  wage  rate  in  an  area  and 
agricultural  activity  (as  determined  by 
the  State  agency  survey  and  verified  by 
the  Director)  is  found  to  be  higher  that 
the  /\EWR  computed  pursuant  to 
paragraph  (a)  of  this  section,  the  higher 
prevailing  wage  rate  shall  be  offered 
and  paid  to  all  workers  by  employers 
seeking  temporary  alien  agricultural 
labor  certification  for  that  agricultural 
activity  and  area. 

(c)  Federal  minimum  wage  rate.  In  no 
event  shall  an  AEWR  computed 
pursuant  to  this  section  be  lower  than 
the  hourly  wage  rate  published  in  29 
U.S.C.  206(a)(1)  and  currently  in  effect. 

§  655,108     H-2A  applications  involving 
fraud  or  willful  misrepresentation. 

[a]^Referral  for  investigation.  If 
possible  fraud  or  willful 
misrepresentation  involving  a  temporary 
alien  agricultural  labor  certification 
application  is  discovered  prior  to  a  final 
temporary  alien  agricultural  labor 
certification  determination  or  if  it  is 
learned  that  the  employer  or  agent  (with 
respect  to  an  application)  is  the  subject 
of  a  criminal  indictment  or  information 
filed  in  a  court,  the  RA  shall  refer  the 
matter  to  the  LN'S  and  DOL  Office  of  the 
Inspector  General  for  investigation.  The 
RA  shall  continue  to  process  the 
application  and  may  issue  a  temporary 
alien  agricultural  labor  certification. 

(b)  Continued  processing.  If  a  court 
finds  an  employer  or  agent  not  guilty  of 
fraud  or  willful  misrepresentation,  or  if 
the  Department  of  Justice  decides  not  to 
prosecute  an  employer  or  agent,  the  RA 
shall  not  deny  the  temporary  alien 
agricultural  labor  certification 
application  on  the  grounds  of  fraud  or 
willful  misrepresentation.  The 
application,  of  course,  may  be  denied  for 
other  reasons  pursuant  to  this  subpart. 

(c)  Terminated  processing.  If  a  court 
or  tie  INS  determines  that  there  was 
fraud  or  willful  misrepresentation 
involving  a  temporary  alien  agricultural 
labor  certification  application,  the 
application  is  thereafter  invalid, 
consideration  of  the  application  shall  be 
terminated  and  the  RA  shall  return  the 
application  to  the  employer  or  agent 
with  the  reasons  therefor  stated  in 
writing. 

§  655. 1 1 0    Employer  penalties  for 
noncompliance  writh  terms  and  conditions 
of  temporary  alien  agrtcuttural  labor 
certifications. 

(a)  Investigation  of  violations.  If, 
during  the  period  of  two  years  after  a 


temporary  alien  agricultural  labor 
certification  has  been  granted  (in  whole 
or  in  part),  the  R.A  has  reason  to  believe 
that  an  employer  violated  a  material 
term  or  condition  of  the  temporary  alien 
agricultural  labor  certification,  the  RA 
shall,  except  as  provided  in  paragraph 
(b)  of  this  section,  investigate  the 
matter.  If,  after  the  investigation,  the  RA 
determines  that  a  substantial  violation 
has  occurred,  the  RA,  after  consultation 
with  the  Director,  shall  notify  the 
employer  that  a  temporary  alien 
agricultural  certification  request  will  not 
be  granted  for  the  next  period  of  time  in 
a  calendar  year  during  which  the 
employer  would  normally  be  expected 
to  request  a  temporary  alien  agricidtural 
labor  certification,  and  any  application 
subsequently  submitted  by  the  employer 
for  that  time  period  will  not  be  accepted 
by  the  RA.  If  multiple  or  repeated 
substantial  violations  are  involved,  the 
RA's  notice  to  the  employer  shall 
specify  that  the  prospective  denial  of  the 
temporary  alien  agricultural  labor 
certification  will  apply  not  only  to  the 
next  anticipated  period  for  which  a 
temporary  alien  agricultural  labor 
certification  would  normally  be 
requested,  but  also  to  any  periods 
within  the  coming  two  or  three  years; 
two  years  for  two  violations,  or 
repetitions  of  the  same  violations,  and 
three  years  for  three  or  more  violations, 
or  repetitions  thereof.  The  RA's  notice 
shall  be  in  writing,  shall  state  the 
reasons  for  the  determinations,  and 
shall  offer  the  employer  an  opportunity 
to  request  an  expedited  administrative 
review  or  a  de  novo  hearing  before  an 
administrative  law  judge  of  the 
determination  within  seven  calendar 
days  of  the  date  of  the  notice.  If  the 
employer  requests  an  expedited 
administrative  review  or  a  de  novo 
hearing  before  an  administrative  law 
judge,  the  procedures  in  §  655.112  of  this 
part  shall  be  followed. 

(b)  Employment  Standards 
Administration  investigations.  The  RA 
may  make  the  determination  described 
in  paragraph  (a)  of  this  section  based  on 
information  and  recommendations 
provided  by  the  Employment  Standards 
Administration,  after  an  Employment 
Standards  Administration  investigation 
has  been  conducted  in  accordance  with 
the  Employment  Standards 
Administration  procedures,  that  an 
employer  has  not  comphed  with  the 
terms  and  conditions  of  employment 
prescribed  as  a  condition  for  a 
temporary  alien  agricultural  labor 
certification.  In  such  instances,  the  RA 
need  not  conduct  any  investigation  of 
his/her  own,  and  the  subsequent 
notification  to  the  employer  and  other 
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procedures  conUined  m  paragraph  (a)  of 
this  section  wtii  apply.  Peiuiltiea 
invoked  by  ihe  Employment  Standard* 
Aiimintstration  for  violations  of 
ti;mporary  alwju  agricnJlural  labor 
certification  terms  and  conditions  shall 
be  treated  and  haodled  »«paralely  from 
sanctions  avadable  to  the  RA.  and  an 
employer's  obligations  for  comphance 
with  the  Employment  Standards 
Administration  8  enforcement  penalties 
shall  not  absolve  an  employer  from 
sanctions  applied  by  ETA  under  this 
section  (except  as  noted  in  pan^aph 
(a)  of  this  section). 

(c)  Less  than  substantial  violationa — 
(!)  Requirement  of  special  procedures. 
If,  after  investigation  as  provided  for 
under  paragraph  (a)  of  this  section,  or  an 
Employment  Standards  Admmislration 
notification  as  provided  under 
paragraph  (b)  of  this  section,  the  RA 
determines  that  a  less  than  substantial 
violation  has  occurred,  but  the  RA  has 
reason  to  believe  that  past  actions  on 
the  part  of  the  employer  may  have  had 
and  may  continue  to  have  a  chilling  or 
otherwise  negative  effect  on  the 
recruitment  employment,  and  retention 
of  U.S.  workers,  the  RA  may  require  the 
employer  to  conform  to  special 
procedures  before  and  after  the 
temporary  alien  labor  certification 
determination  (including  special  on-site 
positive  recruitment  and  streamlined 
interviewing  and  referral  techniques] 
designed  to  enhance  U.S.  worker 
recruitment  and  retention  in  the  next 
year  as  a  condition  for  receiving  a 
temporary  alien  agncultural  labor 
certification.  Such  requirements  shall  be 
reasonable,  and  shall  not  require  the 
employer  to  offer  better  wages,  working 
conditions  and  benefits  than  thoee 
specified  in  §  655.102  of  this  part,  and 
shall  be  no  more  than  deemed  necessary 
to  assure  employer  compliance  with  the 
lest  of  U.S.  worker  availability  and 
adverse  effect  criteria  of  this  subpart. 
The  RA  shall  notify  the  employer  in 
writing  of  the  special  procedures  which 
will  be  required  in  the  coming  year.  The 
notification  shall  state  the  reasons  for 
the  imposition  of  the  requirements,  state 
that  the  employer's  agreement  to  accept 
the  conditions  will  constitute  inclusion 
of  them  as  bona  fide  conditions  and 
terms  of  a  temporary  alien  agricultural 
labor  certification,  and  shall  offer  the 
employer  an  opportunity  to  request  an 
administrative  review  or  a  c/e  novo 
hearing  before  an  administrative  law 
judge.  If  an  administrative  review  or  de 
novo  hearing  is  requested,  the 
procedures  prescnbed  in  i  655.112  of 
this  part  shall  apply. 

(2)  Failure  to  comply  with  special 
procedures,  if  Ihe  RA  detenmnes  that 


the  employer  has  failed  to  comply  with 
special  procedures  required  pursuant  to 
paragraph  (cUl)  of  this  section,  the  RA 
shall  tend  a  wntten  notice  to  the 
employer,  stating  that  the  employer's 
otherwise  affirmative  temporary  alien 
agncultural  labor  certificatioD 
determination  will  be  reduced  by 
twenty-five  percent  of  the  total  number 
of  H-2A  aliens  requested  (which  cannot 
be  more  than  those  requested  in  the 
previous  year)  for  a  penod  of  one  year. 
Notice  of  such  a  reduction  in  the  number 
of  workers  requested  shall  be  conveyed 
to  the  employer  by  the  RA  in  the  RAs 
written  temporary  alien  agricultural 
labor  certification  determination 
required  liy  §  855.101  of  thi«  part  (with 
the  concurrence  of  the  Director).  The 
notice  shall  offer  the  employer  an 
opportunity  to  request  an  administrative 
review  or  a  de  novo  hearing  before  an 
administrative  law  judge.  If  an 
administrative  review  or  de  novo 
hearing  is  requested,  the  procedures 
prescribed  in  S  655.112  of  this  part  shall 
apply,  provided  that  if  the 
administrative  law  judge  affirms  the 
RA's  determination  that  the  employer 
has  failed  to  comply  with  spenal 
procedures  required  by  paragraph  (c)tl) 
of  this  section,  the  reduction  in  the 
number  of  workers  requested  shall  be 
twenty-five  percent  of  the  total  number 
of  H-2A  aliens  requested  (which  cannot 
be  more  than  those  requested  in  the 
previous  year)  for  a  period  of  one  year. 

(d)  Penalties  involving  members  of 
associations.  If.  after  investigation  as 
provided  for  under  paragraph  (a)  of  this 
section,  or  notification  from  the 
Employment  Standards  Administration 
under  paragraph  (b)  of  this  section,  the 
RA  determines  that  a  substantial 
violation  has  occurred,  and  if  an 
individual  producer  member  of  a  joint 
employer  association  is  determined  to 
have  committed  the  violation,  the  denial 
of  temporary  alien  agricultural  labor 
certification  penalty  prescribed  in 
paragraph  (a)  shall  apply  only  to  that 
member  of  the  association  unless  the 
RA  determines  that  the  association  or 
other  association  member  participated 
in,  had  knowledge  of,  or  had  reason  to 
know  of  the  violation,  in  which  case  the 
penalty  shall  be  invoked  against  the 
association  or  other  association  member 
as  well. 

(e)  Penalties  involving  associations 
acting  as  joint  employers.  If,  after 
investigation  as  provided  for  under 
paragi;3ph  (a)  of  this  section,  or 
notification  from  the  Employment 
Standards  Administration  under 
paragraph  (b)  of  this  sectidn,  the  RA 
determines  that  a  substantial  violation 
has  occurred,  aixd  d  an  a&sooabon 


acting  as  a  joint  employer  with  its 
members  is  determined  to  have 
committed  the  violation,  the  denial  of 
temporary  alien  agricultural  labor 
certification  penalty  prescribed  in 
paragraph  (a)  of  this  section  shall  apply 
only  to  the  association,  and  shall  not  be 
applied  to  any  individual  pirodncer 
member  of  the  association  unless  the 
RA  determines  that  the  member 
participated  in.  had  knowledge  of.  or 
reason  to  know  of  the  violation,  in 
which  case  the  penalty  shall  be  invoked 
against  the  association  member  as  well. 

(f)  Penalties  involving  associations 
acting  as  sole  employers.  If.  after 

■--.-investigation  as  provided  for  nnder 
paragraph  (a)  of  this  section,  or 
notification  from  the  Employment 
Standards  Administration  under 
paragraph  (b)  of  this  section,  the  RA 
determines  that  a  substantial  violation 
has  occurred,  and  if  an  association 
acting  as  a  sole  employer  is  determined 
to  have  committed  the  violation,  no 
individual  producer  member  of  the 
association  shall  be  permitted  to  employ 
certified  H-2A  workers  in  the  crop  and 
occupation  for  which  the  H-2A  workers 
had  been  previously  certified  for  the 
sole  employer  association  unless  the 
producer  member  applies  for  temporary 
alien  agricultural  labor  certification 
under  the  provisions  of  this  subpart  in 
the  capacity  of  an  individual  employer/ 
applicant  or  as  a  member  of  a  jomt 
employer  association,  and  is  granted 
temporary  alien  agricultural  labor 
certification  by  the  RA. 

(g)  Types  of  violations — (1) 
Substantial  violation.  For  the  purposes 
of  this  subpart  a  substanbal  violation  is 
one  or  more  actions  of  commission  or 
omission  on  the  part  of  the  employer  or 
the  employer's  agent,  with  respect  to 
which  the  RA  determines: 

(i)(A)  That  the  action(s)  is/are 
significantly  injurious  to  the  wages, 
benefits,  or  working  conditions  of  10 
percent  or  more  of  an  employer's  U.Sw 
and/or  H-2A  workforce;  and  that: 

(;)  With  respect  to  the  action(s),  the 
employer  has  failed  to  comply  with  one 
or  more  penalties  imposed  by  the 
Employment  Standards  Admmistrafion 
for  violation(s)  of  contractual 
obligations  found  by  that  agency  (if 
applicable),  or  with  one  or  more 
decisions  or  orders  of  the  Secretary  or  a 
court  pursuant  to  S  216  of  the  INA  (8 
U.S.C.  1186),  this  subpart,  or  29  CYR  Part 
501  (Employment  Standards 
Administration  enforcement  of 
contractual  obligations):  or 

(2)  The  employer  has  engaged  in  a 
pattern  or  practice  of  actions  whi<  h  are 
significantly  injurious  to  the  wages, 
benefits,  or  working  conditions  of  10 
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percent  o  more  of  an  employer's  U.S. 
and/or  H-2A  workforce; 

(B)  That  the  action(i)  invoivefs) 
impeding  an  investigation  of  an 
employer  pursuant  to  5  ?16  of  the  INA  (8 
U.aC.  1186),  this  subpart,  or  29  CFR  Part 
501  (Employment  Standards 
Administration  enforcement  of 
contractual  obligations); 

(C)  That  the  employer  has  not  paid  the 
necessary  fee  in  a  timely  manner 

(D)  That  the  employer  is  not  currently 
eligible  to  apply  for  a  temporary  alien 
agricultural  labor  certification  pursuant 
to  S  655-210  of  this  part  (failure  of  an 
employer  to  comply  with  the  terms  of  a 
temporary  alien  agricultural  labor 
certification  in  which  the  application 
was  filed  under  Subpart  C  of  this  part 
prior  to  June  1. 1967);  or 

(E)  That  there  was  fraud  involving  the 
application  for  temporary  alien 
agricultural  labor  certification  of  that 
the  employer  made  a  material 
misrepresentation  of  fact  during  the 
application  process;  and 

(ii)  That  there  are  no  extenuating 
circumstances  involved  with  the 
action(8)  described  in  paragraph  (g)(l)(i] 
of  this  section  (as  determined  by  the 
RA). 

(2)  Less  than  substantial  violation.  For 
the  purposes  of  this  subpart  a  less  than 
substantial  violation  is  an  action  of 
commission  or  omission  on  the  part  of 
the  employer  or  the  employer's  agent 
which  violates  a  requirement  of  this 
subpart,  but  is  not  a  substantial 
violation. 

§  655.1 1 1     Petition  tor  Mghvr  mmaH  charges. 

(a)  Filing  petitions.  Until  a  new 
amount  is  set  pursuant  to  this  paragraph 
(a),  the  RA  may  permit  an  employer  to 
charge  workers  up  to  $6.58  for  providing 
them  with  three  meals  per  day,  if  the 
employer  justifies  the  charge  and 
submits  to  the  RA  the  documentation 
required  by  paragraph  (b)  of  this 
section.  In  the  event  the  employer's 
petition  for  a  higher  meal  charge  is 
denied  in  whole  or  in  part,  the  employer 
may  appieal  such  denial.  Such  appeals 
shall  be  filed  with  the  Chief 
Administrative  Law  fudge. 
Administrative  law  judges  shall  hear 
such  appeals  according  to  the 
procedures  in  29  CFR  Part  18,  except 
that  the  appeal  shall  not  be  considered 
as  a  complaint  to  which  an  answer  is 
required.  The  decision  of  the 
administrative  law  judge  shall  be  the 
final  decision  of  the  Secretary.  Each 
year  the  maximum  charge  allowed  by 
this  paragraph  (a)  will  be  changed  by 
the  same  percentage  as  the  twelve- 
month percent  change  for  the  Consumer 
FYice  Index  for  all  Urban  Consumers  for 
Food  between  December  of  the  year  just 


concluded  and  December  of  the  year 
prior  to  that.  The  annual  adjustments 
shall  be  effective  on  the  date  of  their 
publication  by  the  Director  as  a  notice  in 
the  Federal  Register.  However,  an 
employer  may  not  impose  such  a  charge 
on  a  worker  prior  to  the  effective  date 
contained  in  the  RA's  written 
confirmation  of  the  amount  to  be 
charged. 

(b)  Required  documentation. 
Documentation  submitted  shall  include 
the  cost  of  goods  and  services  directly 
related  to  the  preparation  and  serving  of 
meals,  the  number  of  workers  fed,  the 
number  of  meals  served  and  the  number 
of  days  meals  were  provided.  The  cost 
of  the  following  items  may  be  included: 
Food;  kitchen  supplies  other  than  food, 
such  as  lunch  bags  and  soap;  labor  costs 
which  have  a  direct  relation  to  food 
service  operations,  such  as  wages  of 
cooks  and  restaurant  supervisors:  fuel, 
water,  electricity,  and  other  utilities 
used  for  the  food  service  operation;  and 
other  costs  directly  related  to  the  food 
service  operation.  Charges  for 
transportation,  depreciation,  overhead 
and  similar  charges  may  not  be 
included.  Receipts  and  other  cost 
records  for  a  representative  pay  period 
shall  be  available  for  inspection  by  the 
RA  for  a  period  of  one  year. 

§  65S.  1 1 2    Admtnistratlvfl  revim*  and  d* 
novo  hearing  before  an  admtntstratlve  law 
Judge. 

(a)  Administrative  review — (1) 
Consideration.  Whenever  an  employer 
has  requested  an  administrative  review 
before  an  administrative  law  judge  of  a 
decision  not  to  accept  for  consideration 
a  temporary  alien  agricultural  labor 
certification  application,  of  the  denial  of 
a  temporary  alien  agricultural  labor 
certification,  or  of  a  penalty  under 
§  655.110  of  this  part  the  RA  shall  send 
a  certified  copy  of  the  ETA  case  file  to 
the  Chief  Administrative  Law  judge  by 
means  normally  assuring  next-day 
delivery.  The  Chief  Administrative  Law- 
Judge  shall  immediately  assign  an 
administrative  law  judge  (which  may  be 
a  panel  of  such  persons  designated  by 
the  Chief  Administrative  Law  Judge 
from  the  Board  of  Alien  Labor 
Certification  Appeals  established  by 
Part  656  of  this  chapter,  but  which  shall 
hear  and  decide  the  appeal  as  set  forth 
in  this  section)  to  review  the  record  for 
legal  sufficiency.  The  administrative  law 
judge  shall  not  remand  the  case  and 
shall  not  receive  additional  evidence. 

(2)  Decision.  Within  five  working  days 
after  receipt  of  the  case  file  the 
administrative  law  judge  shall,  on  the 
basis  of  the  written  record  and  after  due 
consideration  of  any  written 
subnrissions  submitted  from  the  parties 


involved  or  amici  curiae,  either  affirm, 
reverse,  or  modify  the  RA's  denial  by 
written  decision.  The  decision  of  the 
administrative  law  judge  shall  specify 
the  reasons  for  the  action  taken  and 
shall  be  immediately  provided  to  the 
employer,  RA.  the  Director,  and  LNS  by 
telegram  or  hand  delivery.  The 
administrative  law  judge's  decision  shall 
be  the  final  decision  of  the  Secretary 
and  no  further  review  shall  be  given  to 
the  temporary  alien  agricultural  labor 
certification  application  or  the 
temporary  alien  agricultural  labor 
certification  determination  by  any  DOL 
official. 

fb)  De  novo  hearing — (1)  Request  for 
hearing:  conduct  of  hearing.  Whenever 
an  employer  has  requested  a  de  novo 
hearing  before  an  administrative  law 
judge  of  a  decision  not  to  accept  for 
consideration  a  temporary  alien 
agricultural  labor  certification 
application,  of  the  denial  of  a  temporary 
alien  agricultural  labor  certification,  or 
of  a  penalty  under  {  655.110  of  this  part, 
the  RA  shall  send  a  certified  copy  of  the 
case  file  to  the  Chief  Administrative 
Law  judge  by  means  normally  assuring 
next-day  delivery.  The  Chief 
Administrative  Law  Judge  shall 
immediately  assign  an  administrabve 
law  judge  (which  may  be  a  panel  of  such 
persons  designated  by  the  Chief 
Administrative  Law  Judge  from  the 
Board  of  Ahen  Labor  Certification 
Appeals  established  by  Part  656  of  this 
chapter,  but  which  shall  hear  and  decide 
the  appeal  as  set  forth  in  this  sectionj  to 
conduct  the  de  novo  hearing.  The 
procedures  contained  in  29  CFR  Part  18 
shall  apply  to  such  hearings,  except  that: 

(i)  The  appeal  shall  not  be  considered 
to  be  a  complaint  to  which  an  answer  is 
required, 

(ii)  The  administrative  law  judge  shall 
ensure  that,  at  the  request  of  the 
employer,  the  hearing  is  scheduled  to 
take  place  within  five  working  days 
after  the  administrative  law  judge's 
receipt  of  the  case  file,  and 

(iii)  The  administrative  law  judge's 
decision  shall  be  rendered  within  ten 
working  days  after  the  hearing. 

(2)  Decision.  After  a  de  novo  hearing, 
the  administrative  law  judge  shall  either 
affirm,  reverse,  or  modify  the  RA's 
determination,  and  the  administrative 
law  judge's  decision  shall  be  provided 
immediately  to  the  employer,  RA, 
Director,  and  INS  by  telegram  or  hand 
delivery.  The  administrative  law  judge's 
decision  shall  be  the  final  decision  of 
the  Secretary,  and  no  further  review 
shall  be  given  to  the  temporary  aliea 
agricultural  labor  certification 
application  or  the  temporary  alien 
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agricultural  labor  certification 
determination  by  any  DOL  official. 

§  655. 1 1 3    Job  S«rvic«  Complaint  System; 
enforcement  o(  wor1«  contracts. 

Complaints  arising  under  this  subpart 
may  be  fded  through  the  Job  Service 
Complaint  System,  as  described  in  20 
CFR  Part  658,  Subpart  E.  Complaints 
which  involve  worker  contracts  shall  be 
referred  by  the  local  office  to  the 
Employment  Standards  Administration 
for  appropriate  handling  and  resolution. 
See  29  CFR  Part  501.  As  part  of  this 
process,  the  Elmployment  Standards 
Administration  may  report  the  results  of 
its  investigation  to  ETA  for 
consideration  of  employer  penalties 
under  5  655.110  of  this  part  or  such  other 
action  as  may  be  appropriate. 

9.  In  20  CFR  Part  655.  Subpari  C  is 
amended  by  revising  the  subpart 
heading  to  read  as  follows: 

Subpart  C— Labor  Certification 
Process  for  Logging  Employment  and 
Non-H-2A  Agricultural  Employment 

§655.200     [Amended) 

10.  In  20  CFR  Part  655.  S  655.200  is 
amended  by  redesignating  paragraphs 
(a)  and  (b)  as  paragraphs  (b)  and  (c) 
respectively,  and  by  adding  a  new 
paragraph  (a),  to  read  as  follows: 

§  655  200    General  deacription  of  this 
•ubpart  and  definition  of  term*. 

(a)  This  subpart  applies  to 
applications  for  temporary  alien 
agricultural  labor  certification  filed 
before  June  1. 1987,  and  to  applications 
for  temporary  alien  labor  certification 
for  logging  employment. 
*         •         •         •         • 

Signed  at  Washington.  DC  this  2flth  day  of 
May  1987. 
William  E.  Brtick, 
Secretary  of  Labor. 

(FR  Doc.  87-12322  Filed  5-29-87;  8:45  amJ 
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DEPARTMENT  OF  LABOR 

Wage  and  Hour  Division,  Employment 
Standards  Administration 

29  CFR  Part  501 

Enforcement  of  Contractual 
Obligations  for  Temporary  Allen 
Agricultural  Workers  Admitted  Under 
Section  216  of  the  Immigration  and 
Nationality  Act 

agency:  Wage  and  Hour  Division, 

Employment  Standards  Administration, 

Labor. 

action:  Interim  final  rule;  request  for 

comments. 


SUMMARY:  The  Employment  Standards 
Administration  (ESA)  of  the  U.S. 
Department  of  Labor  (DOL)  is 
promulgating  interim  final  regulations 
applicable  to  employers  of 
nonimmigrant  aliens  for  temporary 
employment  in  agriculture  in  the  United 
States.  This  program  is  commonly 
known  as  the  "H-2A"  program.  These 
interim  final  regulations  conform  to  the 
requirements  of  section  216  of  the 
Immigration  and  Nationality  Act  (INA) 
as  amended  by  the  Immigration  Reform 
and  Control  Act  of  1986  (IRCA).  These 
regulations  incorporate  some  provisions 
promulgated  by  the  Employment  and 
Training  Administration  (ETA)  of  DOL 
in  carrying  out  responsibilities  of  that 
agency  under  the  ■'H-2A"  program. 
These  regulations  relate  specifically  to 
enforcement  of  the  contractual 
obligations  of  an  employer  of  H-2A 
workers  to  the  workers,  including  U.S. 
and  H-2A  workers  and  other  workers 
engaged  in  corresponding  employment 
employed  by  the  employer. 

Dates: 

Effective  date:  The  interim  final  rule  is 
effective  on  June  1. 1987.  Applications 
for  temporary  alien  labor  certification 
filed  on  and  after  that  date  will  be 
subject  to  the  interim  final  rule. 

Comments:  The  comment  period  in 
this  rulemaking  is  being  reopened 
through  July  31.  1987.  Comments  on  the 
May  5. 1987  proposed  rule  (52  FR  16795) 
will  continue  to  be  considered  as  part  of 
this  rulemaking.  Comments  on  the 
interim  final  rule  must  be  submitted  by 
mail  and  received  on  or  before  July  31. 
1987. 

ADDRESS:  Send  written  comments  to: 
Paula  V.  Smith.  Administrator.  Wage 
and  Hour  Division.  Employment 
Standards  Administration.  Room  S- 
3502,  200  Constitution  Avenue.  NW.. 
Washington.  DC  20210. 
FOR  FURTHER  INFORMATION  CONTACr. 
Herbert  J.  Cohen.  Deputy  Administrator. 
Telephone  (202)  523-8305. 

SUPPLEMENTARY  INFORMATION: 

I.  History  of  this  Rulemaking. 

On  May  5. 1987,  there  were  published 
in  the  Federal  Register  proposed  rules  to 
implement  the  Department  of  Labor's 
responsibilities  under  the  temporary 
alien  agricultural  labor  certification 
program,  as  set  out  at  sections  101(a) 
(15)(H)(ii)(a).  214(c).  and  216  of  the 
Immigration  and  Nationality  Act  (INA). 
as  amended  by  the  Immigration  Reform 
and  Control  Act  of  1986.  Pub.  L.  9»-603 
(IRCA).  100  Stat.  3359.  The  Employment 
Standards  Administration 
responsibilities  relative  to  an  employer's 
contractual  obligations  to  workers  were 


published  at  52  FR  16795.  Written 
comments  on  the  proposed  rule  were 
invited  through  May  19. 1987. 

Section  301(e)  of  IRCA  requires  that 
"(n)otwithstanding  any  other  provision 
of  law,  final  regulations  to  implement . . . 
(sections  101(a)(15){H)(ii)(a)  and  216  of 
the  Immigration  and  Nationality  Act) 
shall  first  be  issued,  on  an  interim  or 
other  basis,  not  later  than  the  effective 
date."8U.S.C.  1186  note. 

Given  the  constraints  of  time  and  the 
statutory  mandate  to  issue  final 
regulations  by  June  1, 1987,  the 
comments  received  on  the  proposed  rule 
have  been  considered  and  some  changes 
have  been  made  in  this  interim  final 
rule.  When  changes  have  been  made, 
other  than  minor  technical  or 
typographical  changes,  they  are 
discussed  in  this  preamble. 

While  the  comments  received  during 
the  comment  period  on  the  proposed 
rule  continue  to  be  considered,  the 
Department  of  Labor  is  publishing  this 
final  rule  on  an  interim  basis.  The 
comment  period  is  being  reopened 
through  July  31. 1987.  with  comments 
invited  on  the  interim  final  rule.  A  final 
rule  will  be  published  at  a  later  date. 

II.  Background 

Whether  to  grant  or  deny  an 
employer's  petition  to  import  a 
nonimmigrant  alien  to  the  United  States 
for  the  purpose  of  temporary 
employment  is  solely  the  decision  of  the 
Attorney  General  and  his  designee,  the 
Commissioner  of  the  Immigration  and 
Naturalization  Service  (INS).  The 
Immigration  and  Nationality  Act  (INA), 
as  amended  by  the  Immigration  Reform 
and  Control  Act  of  1986  (IRCA). 
provides  that  the  Attorney  General  may. 
not  approve  such  a  petition  from  an 
employer  for  employment  of  a 
nonimmigrant  H-2A  alien  worker,  in 
agriculture  unless  the  petitioner  has 
applied  to  the  Secretary  of  Labor  (the 
Secretary)  for  a  labor  certification 
showing  that:  (1)  there  are  not  sufficient 
workers  who  are  able,  willing,  and 
qualified  and  who  will  be  available  at 
the  time  and  place  needed  to  perform 
the  labor  or  service  involved  in  the 
petition;  and  (2)  the  employment  of  the 
alien  in  such  labor  or  services  will  not 
adversely  affect  the  wages  and  working 
conditions  of  workers  in  the  United 
States  similarly  employed. 

The  amendments  to  the  INA  made  by 
IRCA  codify  DOL's  role  in  the 
temporary  agricultural  labor 
certification  process.  Prior  to  1987,  many 
of  the  responsibihties  of  the  Department 
of  Labor  (DOL)  specified  in  IRCA  were 
carried  out  under  the  requirement  in  the 
INA  at  8  U.S.C.  1184(c)  that  the  Attorney 


General  consult  with  appropriate 
agencies  of  the  Government  concerning 
the  importation  of  nonimmigrant 
workers;  also,  under  INS  regulations 
governing  the  reliance  placed  by  INS  on 
the  advice  of  DOL  relative  to  U.S. 
worker  availability  and  adverse  effect. 
Pursuant  to  INS  regulations,  the 
Employment  arud  Training 
Administration,  DOL  promulgated 
regulations  at  20  CFR  Part  655,  Subpart 
C,  for  the  certification  of  temporary 
employment  of  nonimmigrant  aliens  in 
agriculture  and  logging  in  the  United 
States. 

It  is  clear  from  the  enactment  of  IRCA 
and  the  legislative  history  that  the 
Congress  intended  that  DOL  would 
increase  its  effort  regarding  the 
enforcement  of  labor  standards  with 
respect  to  the  H-2A  programs  as  shown 
by  section  301(g). 

(2)  The  Secretary  of  Labor  is  authorized  to 
take  such  actions,  including  imposing 
appropriate  penalties  and  seeking  appropriate 
injunctive  relief  and  specific  performance  of 
contractual  obligations,  as  may  be  necessary 
to  assure  employer  compliance  with  terms 
and  conditions  of  employment  under  this 
section. 

The  Secretary  of  Labor  (the  Secretary) 
has  determined  that  enforcement  of  the 
contractual  obligations  of  employers 
under  this  program  can  be  most 
efficiently  accomplished  by  a.ssigning 
responsibility  to  the  ESA,  Wage  and 
Hour  Division. 

The  interim  final  regulation  in  this 
document  adopts  procedures  deemed 
necessary  by  DOL  to  carry  out  its 
statutory  responsibilities  rej?ardinR 
enforcement  of  an  H-2.^  employers 
contractual  obligations  to  H-2A  workers 
and  other  workers  engaged  m 
corresponding  employment.  The 
regulation  pertaining  to  the  certification 
of  H-2A  workers  is  codified  at  20  CFR 
Part  655.  Subpart  B. 

The  proposed  rule,  in  discussing  an 
employer's  contractual  obligation  to 
workers,  referred  to  "H-2A  workers  and 
other  workers  '.  Comments  were 
received  expressing  concern  that  "other 
workers"  would  be  taken  to  mean  that 
all  employees  of  an  employer  who 
utilized  H-2A  workers  would  be  subject 
to  these  regulations.  The  language  has 
been  clarified  throughout  the  regulation 
to  indicate  that  the  employer's 
contractual  obligations  extend  only  to 
H-2.'\  workers  and  other  workers  hired 
by  H-2A  employers  in  the  occupations 
and  for  the  period  of  time  set  forth  in  the 
job  order  approved  by  ETA  as  a 
condition  for  granting  H-2A 
certification,  including  any  extension 
thereof.  Such  other  workers  hired  by  H- 


2A  employers  are  herein  referred  to  as 
engaged  in  corresponding  employment. 

Other  changes  have  been  made  to 
conform  to  the  regulations  promulgated 
by  ETA  at  20  CFR  Part  655.  For  example. 
references  in  the  proposed  rule  to 
recommendations  which  ESA  would 
make  regarding  potential  revocation  of 
an  employer's  H-2A  certification  have 
been  deleted,  in  as  much  as  ETTA  may 
act  to  deny  future  certification,  but  will 
not  revoke  a  certificate  which  is  in 
effect. 

An  employer  seeking  such  a  labor 
certification  must  submit  a  job  offer  to 
the  Regional  Administrator  in  whose 
region  the  area  of  intended  emplojTnent 
is  located.  That  job  offer  will  specify  the 
conditions  of  employment  relative  to 
such  matters  as  wages,  transportation, 
meal  charges  and  housing  provided.  The 
minimum  requirements  of  such  job 
offers  are  established  by  ETA  and  set 
forth  at  20  CFR  Part  655.  In  the  absence 
of  a  separate  written  work  contract, 
incorporating  the  required  terms  and 
conditions  of  employment,  entered  into 
between  the  employer  and  the  worker, 
the  work  contract  at  a  minimum  shall  be 
the  terms  of  the  job  order  included  in  the 
appUcabon  for  tem.porary  labor 
certification  and  shall  be  enforced  in 
accordance  with  this  regulation. 

Applications  for  temporar>'  alien 
agricultural  labor  certification  submitted 
before  June  1  will  be  governed  by  the  H- 
2  regulations  in  20  CFR  Part  655,  Subpart 
C,  in  effect  prior  to  June  1.  and  will  not 
be  subject  to  these  regulations. 

III.  Contents  of  this  Interim  F'mal  Rule 

Following  is  a  section-bysection 
summary  of  the  primary  components  of 
these  interim  final  regulations. 

Section  507.7 

This  section  sets  forth  the  statutory 
basis  for  importing  ahens  as  H-2A 
workers  under  section  216  of  the 
Immigration  and  Nationahty  Act  (INA). 
It  also  defines  which  responsibilities 
have  been  delegated  by  the  Secretary  to 
ETA  and  which  responsibilities  were 
delegated  to  ESA,  Wage  and  Hour 
Division  and  the  effective  dates  of  these 
responsibilities. 

Section  501.2 

Complaints  related  to  an  employer's 
contractual  obligations  to  workers  under 
the  H-2A  program  received  by  ETA  or 
any  State  EmpIojTnent  Service  Agency 
will  be  forwarded  to  the  Wage  and  Hour 
Division  for  action. 

Section  5013 

This  section  sets  forth  p-otections  for 
workers  against  discrimination  in 
employment  by  any  person  as  a  result  of 


the  worker's  faking  specified  actions  on 
behalf  of  himself  or  others. 

Section  501.4 

This  section  sets  forth  the  prohibition 
against  any  H-2A  worker  or  other 
worker  in  corresponding  empio>Tnent 
employed  by  an  h-2A  employer  [rvm 
waiving  rights  conferred  under  section 
216  of  INA,  29  CFR  Part  655,  or  these 
regulations. 

Section  507.5 

This  section  sets  forth  the  Secretary's 
authority  to  make  mvestiga lions  to 
determine  compliance  with  applicable 
provisions  of  INA.  Persons  refusing  to 
permit  such  investigations  may  be 
subject  to  injunction,  imposition  of  ciTil 
money  penalties  or  derual  of  any  future 
labor  certifications.  Investigations  shall 
be  conducted  in  a  manner  which 
provides  confidentiality  to  persons  who 
provide  information.  Violations  may  be 
reported  by  any  person  to  any  local 
office  of  the  Employment  Service,  to  asy 
office  of  the  Wage  and  Hour  Division. 
ESA.  or  any  other  authorized 
representative  of  the  Secretary. 

Section  501£ 

This  section  sets  forth  the  prohibition 
against  interference  by  any  person  with 
any  official  of  the  Department  of  Labor 
assigned  to  perform  an  investigation, 
inspection  or  law  enforcement  function 
pursuant  to  INA  and  these  regulations. 

Section  501.7 

This  section  incorporates  appropriate 
language  from  Title  18,  U.S.C.  which, 
provides  for  a  fine  of  not  more  than 
$10,000  and  or  imprisonment  for  not 
more  than  5  years  for  anyone  who 
willfully  or  lawwingly  provides  false  or 
misleading  information  in  statements 
and  data  with  regard  to  any  matter 
under  the  jurisdiction  of  the  United 
States. 

Section  501.10 

This  section  provides  definitions  of 
terms  used  in  these  regulations. 
Definitions  promulgated  by  ETA  in  20 
CFR  Part  655  are  also  set  forth  for 
information  purposes.  Comments 
concerning  such  definitions  should  be 
submitted  to  the  Assistant  Secretary  for 
Employment  and  Training,  Washington, 
DC  20210,  Attention:  Director  U.S. 
EmplovTnent  Service,  or  before  July  31. 
1987.  Of  particular  interest  are  the 
definitions  of  "work  contract"  at 
501.10(d)  and  "agncultsral  labor  or 
services"  at  501.10(f).  As  used  in  these 
regulations  "work  contract"  means  the 
conditions  of  employment  relating  to 
wages,  hours,  working  conditions,  and 
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other  benefits  and  includes  at  a 
minimum,  the  terms  of  the  job  offer 
included  in  the  application  for 
temporary  labor  certification  under  20 
CFR  Part  655.  The  definition  of 
"agricultural  labor  or  services"  matches 
the  existing  definition  in  the  Migrant 
and  Seasonal  Agricultural  Worker 
Protection  Act  (MSPA)  and  the  Fair 
Labor  Standards  Act  (FLSA). 

Section  501.15 

This  section  identifies  those 
enforcement  actions  by  the  Wage  and 
Hour  Division,  as  provided  in  these 
regulations,  which  pertain  to  the 
employment  of  any  H-2A  worker  or 
other  worker  in  corresponding 
employment  employed  by  an  H-2A 
employer  and  include  enforcement  of 
any  work  contract  provisions  which 
apply  to  such  employment  under  section 
216  of  IN  A. 

Section  501.18 

This  section  sets  forth  sanctions 
which  may  be  taken  against  any  person 
who  has  violated  section  218  of  the  INA 
or  these  regulations.  These  include 
denial  of  labor  certification.  Institution 
of  administrative  proceedings  for  the 
enforcement  of  contractual  obligations, 
assessment  of  civil  money  penalties,  and 
civil  actions  through  the  U.S.  District 
court. 

Section  501.17 

This  section  sets  forth  that  multiple 
remedies  may  be  sought  simultaneously 
against  any  person  who  has  violated  the 
Act  or  these  regulations. 

Section  501.18 

This  section  authorizes  the  Solicitor  of 
Labor,  through  authorized 
representatives,  to  represent  the 
Secretary  in  any  civil  litigation  or 
administrative  hearing  under  the  Act 
and  these  regulations. 

Section  501.19 

This  section  outlines  criteria  to  be 
considered  in  determining  the  amount  of 
civil  money  penalty  to  be  assessed. 

Section  501.20 

This  section  sets  forth  the  manner  by 
which  findings  of  violations  disclosed 
are  enforced  through:  (1)  administrative 
proceedings  to  recover  unpaid  wages,  to 
enforce  contractual  obligations  or  to 
assess  civil  money  penalties  and/or  (2) 
civil  proceedings  in  any  appropriate 
District  Court  for  injunctive  relief  or  to 
petition  for  specific  performance  of 
contractual  obligations. 


Section  501.21 

This  section  indicates  that 
recommendations  shall  be  made  by 
Wage  and  Hour  to  ETA.  for 
consideration  of  labor  certification 
denial  where  violations  disclosed 
appear  to  warrant  such  action. 

Section  501.22 

This  section  provides  for  the  payment 
of  civil  money  penalties  which  have 
become  a  final  order  of  the  Secretary,  to 
be  submitted  to  the  Wage  and  Hour 
Regional  Office  having  jurisdiction  over 
the  area  in  which  the  violation  occurred. 

Section  501.30 

This  section  states  that  the  process  to 
assess  a  civil  money  penalty  and  the 
enforcement  of  contractual  obligations 
are  contained  in  the  following 
procedures.  '' 

Section  501.31 

This  section  advises  that  any  person 
who  is  assessed  a  civil  money  penalty 
or  against  whom  administrative  action 
is  taken  to  enforce  contractual 
obligations,  including  the  recovery  of 
unpaid  wages,  under  these  regulations 
shall  be  notified  in  writing  of  such 
assessment  or  action  taken. 

Section  501.32 

This  section  sets  forth  the  information 
contained  in  the  notification  letter 
concerning  any  unpaid  wages  due  or 
contractual  obligations  required  and  the 
amount  of  any  civil  money  penalty 
assessment  and  reasons  therefor. 

Section  501.33 

This  section  indicates  that  any  person 
who  is  assessed  a  civil  money  penalty 
or  against  whom  administrative  action 
is  taken  to  enforce  contractual 
obligations,  including  the  recover^'  of 
unpaid  wages,  may  request  an 
administrative  hearing  on  the 
determination  and  lists  the  information 
that  should  be  included  in  a  request  for 
such  a  hearing. 

Section  501.34 

This  section  indicates  that  the  rules 
established  by  the  Secretary  at  29  CFR 
Part  18  shall  apply  to  administrative 
proceedings  under  this  regulation  unless 
otherwise  specifically  stated  herein. 

Section  501.35 

This  indicates  that  action  to  grant  a 
hearing  on  the  assessment  of  civil 
money  penalties  shall  begin  upon 
receipt  of  a  timely  request  for  such 
hearing. 


Section  501.36  \ 

This  section  explains  the  maimer  by 
which  administrative  proceedings  are 
captioned. 

Section  501.37  \ 

This  section  explains  the  procedures 
for  referral  of  a  properly  filed  request  for 
hearing  to  the  Chief  Administrative  Law 
Judge. 

^Section  501.38 

This  section  provides  for  notification 
of  all  parties  of  docketing  by  the  Chief 
Administrative  Law  Judge. 

Section  501.39 

This  section  explains  procedure  for 
service  of  pleadings  and  other 
documents  required  for  any 
administrative  proceeding  upon 
attorneys  for  the  Department  of  Labor. 

Section  501.40 

This  section  concerns  agreements 
containing  consent  findings  and 
preparation  of  any  order  disposing  of  all 
or  part  of  the  proceeding  prior  to  hearing 
and  specifies  the  time  frame  for 
negotiating  such  agreement  and  the 
contents  thereof. 

Section  501.41 

This  section  sets  forth  the  process  for 
the  issuance  of  a  Decision  and  Order  by 
the  Administrative  Law  judge,  the 
contents  thereof,  and  the  right  by  either 
party  to  petition  the  Secretary  to  review 
the  decision. 

Section  501.42 

This  section  provides  for  notification 
by  certified  mail  to  be  made  to  all 
parties  of  the  Secretary's  determination 
to  review  the  Decision  and  Order  of  the 
Administrative  Law  Judge. 

Section  501.43 

This  section  states  the  responsibility 
of  the  Office  of  Administrative  Law 
Judges  to  forward  documents  to  the 
Secretary  upon  receipt  of  the  Secretary's 
Notice  of  Intent  to  Review  a  Decision 
and  Order  of  an  Administrative  Law 
Judge. 

Section  501.44 

This  section  states  the  responsibility 
of  the  Secretary  concerning  notification 
of  the  parties  involved  where  the 
Secretary  has  issued  a  Notice  of  Intent 
to  Review  a  Decision  and  Order  of  an 
Administrative  Law  Judge. 

Section  501.45 

This  section  provides  for  the 
distribution  of  the  Secretary's  final 
decision  by  certified  mail  where  the 


Secretary  has  reviewed  a  Decision  and 
Order  of  an  Administrative  Law  Judge. 

Section  501.46 

This  section  provides  for  the  retention 
of  official  records  of  completed 
administrative  hearings. 

Section  501.47 

This  section  provides  for  action  by  the 
Chief  Adminstrative  Law  Judge  upon 
receipt  of  a  notice  of  appeal  to  a  U.S. 
District  Court  after  administrative 
remedies  have  been  exhausted. 

Regulator)  Impact 

This  interim  final  rule  will  affect  only 
the  small  number  of  employers  using 
nonimmigrant  alien  workers  ("H-2A 
visaholders")  in  temporary  agricultural 
jobs  in  the  U.S.  The  regulations  are 
largely  procedural  in  nature.  It  will  not 
have  the  financial  or  other  impact  to 
make  it  a  major  rule,  and  therefore,  the 
preparation  of  a  regulatory  impact 
analysis  is  not  necessary.  See  Executive 
Order  No.  12291,  3  CFR  1981  Comp.,  p. 
127.  5  U.S. C.  601  note. 

At  the  time  the  proposed  rule  was 
published,  the  Department  of  Labor 
notified  the  Chief  Counsel  for  Advocacy. 
Small  Business  Administration,  and 
made  the  certification  pursuant  to  the 
Regulatory'  Flexibility  Act  at  5  U.S.C. 
605(b),  that  the  rule  does  not  have  a 
significan^conomic  impact  on  a 
substantial  number  of  small  entities.  No 
significant  economic  impact  is  imposed 
by  the  proposed  regulation  above  the 
costs  contained  in  the  current  temporary 
alien  agricultural  labor  certification 
program. 

In  preparing  the  interim  final  rule,  the 
Department  of  Labor  consulted  with  the 
Immigration  and  Naturalization  Service 
of  the  Department  of  Justice,  and  with 
the  Department  of  Agriculture.  This  rule 
was  submitted  to  the  Attorney  General 
for  approval,  pursuant  to  301(e)  of  the 
Immigration  Reform  and  Control  Act  of 
1986.  8  U.S.C.  1186  note.  This  interim 
final  rule  received  such  approval. 

Catalogue  of  Federal  Domestic  Assistance 
Number 

This  program  is  listed  in  the  Catalogue  of 
Federal  Domestic  Assistance  as  Number 
17.202.  "Certification  of  Foreign  Workers  for 
Agricultural  and  lagging  Employment  " 

List  of  Subjects  in  29  CFR  Part  501 

Administrative  practice  and 
procedure.  Agriculture,  Aliens, 
Employment,  Farmers,  Housing,  Housing 
Standards,  Immigration,  Labor,  Migrant 
labor.  Penalties,  Transportation  Wages. 

Accordingly,  a  new  Part  501  is  added 
to  Title  29.  Code  of  Federal  Regulations, 
as  follows. 


Signed  at  Washington,  DC  this  26th  day  of 
May,  1987. 

William  E.  Brock, 

Secretary  of  Labor. 

Part  501— Enforcement  of  Contractual 
Obligations  For  Temporary  Alien 
Agricultural  Workers  Admitted  Under 
Section  216  of  tt>e  Immigration  and 
Nationality  Act 

Subpart  A — General  Provisions 

Sec. 

501.0  Introduction. 

501.1  Purpose  and  Scope. 

501.2  Coordination  of  Intake  Between  DOL 
Agencies. 

501.3  Discnmination  prohibited. 

501.4  Waiver  of  rights  prohibited. 

501.5  Investigation  authority  of  Secretary. 

501.6  Prohibition  on  Interference  with 
Department  of  Labor  Officials. 

501.7  Accuracy  of  Information,  Statements. 
Data. 

501.10    Definitions. 

Subpart  B — Enforcement  o1  Worl( 
Contracts 

50115    Enforcement. 

501.16  Gener.,1. 

501.17  Concui  "ent  Actions. 

501.18  Represt  ntation  of  the  Secretary. 

501.19  Civil  mo.iey  penalty  assessment. 

501.20  Enforcenient  of  Wage  and  Hour 
investigative  iiuthority. 

501.21  Referral  of  findings  to  ETA. 

501.22  Civil  money  penalties — payment  and 
collection. 

Subpart  C — Administrative  Proceedings 

501.30  Applicability  of  proce  lures  and 
rules. 

Procedures  Relating  to  Hearing 

501.31  Written  notice  jf  delemrnatlon 
required. 

501.32  Contents  of  notice. 

501.33  Request  for  hearing. 

Rules  of  Practice 

501.34  General. 

501.35  Commencement  ot  proceeding 

501.36  Caption  of  proceeding 

Referral  for  Hearing 

501.37  Referral  to  Administrative  l-aw 
judge. 

501.38  Notice  of  docketing. 

501.39  Service  upon  attorneys  for  the 
Department  of  Labor-number  of  copies 

Procedures  Before  Administrative  Law  judge 

501.40  Consent  findings  and  ordei 

Post-Hearing  Procedures 

501.41  Decision  and  order  of  Administrative 
Law  Judge.  Review  of  Administrative 
Law  Judge's  Decision. 

501.42  Procedures  for  Initiating  and 
Undertaking  Review. 

501.43  Responsibility  of  the  Office  of 
Administrative  Law  Judges. 

501.44  Additional  information,  if  required 

501.45  Final  decision  of  the  Secretary. 


Record 

501.46  Retention  of  official  record. 

501.47  Certification. 

Authority:  8  U.S.C.  1101(a)(15)(H)(ii)(a), 
1184(c),  and  1186. 

Subpart  A — General  Provisions 

§  501.0     Introduttton. 

These  regulations  cover  the 
enforcement  of  all  contractual 
obligations  provisions  applicable  to  the 
employment  of  H-2A  workers  under 
section  216  of  the  Immigration  and 
Nationality  Act  (i.N'A).  as  amended  by 
the  Immigration  Reform  and  Control  Act 
of  1986  (IRCA).  These  regulations  are 
also  applicable  to  the  employment  of 
other  workers  hired  by  employers  of  H- 
2A  workers  in  the  occupations  and  for 
the  period  of  time  set  forth  in  the  job 
order  approved  by  ETA  as  a  condition 
for  granting  H-2A  certification, 
including  any  extension  thereof  Such 
other  workers  hired  by  H-2A  employers 
are  hereafter  referred  to  as  engaged  in 
corresponding  employment. 

§  501.1    Purpose  and  Scope. 

(a)  Statutory  Standard.  Section  216(aj 
of  the  INA  provides  that— 

(1)  A  petition  to  import  an  alien  as  an  H- 
2A  worker  [as  defined  in  subsection  (i)[2) 
may  not  be  approved  by  the  Attorney 
General  unless  the  petitioner  has  applied  to 
the  Secretary  of  Labor  for  a  certification 
that— 

(A)  there  are  not  sufficient  workers  who 
are  able,  willing,  and  qualified,  and  who  will 
be  available  at  the  time  and  place  needed,  to 
perform  the  labor  or  services  involved  in  the 
petition,  and 

(B)  the  employment  of  the  alien  in  such 
labor  or  services  will  not  adversely  affect  the 
wages  and  working  conditions  of  workers  in 
the  United  States  similarly  employed. 

(b)  Role  of  the  ETA.  USES.  The 
issuance  and  denial  of  labor 
certification  under  section  216  of  the 
INA  has  been  delegated  by  the 
Secretary  of  Labor  to  the  Employment 
and  Training  Administration  (ETA).  In 
general,  matters  concerning  the 
obligations  of  an  employer  of  H-2A 
workers  related  to  the  labor  certification 
process  are  administered  and  enforced 
by  ETA.  Included  within  ETA's 
jurisdiction  are  such  issues  as  whether 
U.S.  workers  were  available,  whether 
positive  recruitment  was  conducted, 
whether  there  was  a  strike  or  lockout, 
the  methodology  for  establishing 
adverse  effect  wage  rates,  whether 
workers'  compensation  insurance  was 
provided,  whether  employment  was 
offered  to  U.S.  workers  for  up  to  50 
percent  of  the  contract  period  and  other 
similar  matters.  The  regulations 
pertaining  to  the  issuance  and  denial  of 
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labor  certification  for  temporary  alien 
workers  by  the  Employm«'nt  and 
Training  Administration  are  found  in 
Title  20  CFR.  Part  655. 

(c)  Role  ofESA,  Wage  and  Hour 
Division.  SecUon  216(g)(2)  of  the  INA 
provides  that — 

(Tlhe  Secretary  of  Labor  is  authorized  to 
take  such  actions  including  imposing 
appropriate  penalties  and  »eektng 
appropriate  tniunctive  relief  and  specific 
performance  of  contractual  obhgations,  as 
may  be  necessary  to  assure  employer 
compliance  with  terms  dnd  amditions  of 
employment  under  this  section. 

Certain  investigation,  inspection  and 
law  enforcement  functions  to  carry  out 
the  provisions  of  section  216  of  the  INA 
have  been  delegated  by  the  Secretary  of 
Labor  to  the  Employment  Standards 
Administration  (ESA).  Wage  and  Hour 
Division.  In  general,  nia Iters  concemmg 
the  obligations  of  the  work  contract 
between  an  employer  of  H-2A  workers 
and  the  H-2A  workers  and  other 
workers  in  corresponding  employment 
hired  by  H-2A  employers  arc  enforced 
by  ESA.  Included  withm  the 
enforcement  responsibility  of  ESA, 
Wage  and  Hour  Division  are  such 
matters  as  the  payment  of  required 
wages,  transportation,  meals  and 
housing  provided  dunng  the 
employment.  The  Wage  and  Hour 
Division  has  the  responsibility  to  carry 
out  investigations,  inspections  and  law 
enforcement  functions  and  in 
appropriate  instances  impose  penalties, 
seek  injunctive  relief  and  specific 
performance  of  contractual  obligations, 
including  recovery  of  unpaid  wages. 

(d)  Effect  of  Regulations.  The 
amendments  to  the  INA  made  by  Title 
III  of  the  IRCA  apply  to  petitions  and 
applications  filed  on  and  after  June  1. 
1987.  Accordingly,  the  enforcement 
functions  carried  out  by  the  Wage  and 
Hour  Division  under  the  INA  and  these 
regulations  apply  to  the  employment  of 
any  H-2A  worker  and  any  other 
workers  hired  by  H-2A  employers  in 
corresponding  employment  as  the  result 
of  any  petition  or  application  filed  with 
the  Department  on  and  after  June  1. 
1987, 

5  501.2    Coordinattoo  of  Intake  Between 
CX}L  Agencies. 

Complaints  received  by  ETA.  or  any 
State  Employment  Service  Agency 
regarding  contractual  H-2A  labor 
standards  between  the  employer  and 
the  employee  will  be  immediately 
forwarded  to  the  appropriate  Wage  and 
Hour  office  for  appropriate  action  under 
these  regulations. 


i  50U     CMecrtminatton  proMMted. 

No  person  shall  intimidate,  threaten, 
restrain,  coerce,  blacklist,  discharge,  or 
in  any  manner  discriminate  against  any 
person  who  has: 

(a)  Filed  a  complaint  under  or  related 
to  section  216  of  the  INA  or  these 
regulations: 

(b)  Instituted  or  caused  to  be 
instituted  any  proceedings  related  to 
section  216  of  the  INA  or  these 
regulations: 

(c)  Testified  or  is  about  to  testify  in 
any  proceeding  under  or  related  to 
section  216  of  the  INA  or  these 
regulations; 

(d)  Exercised  or  asserted  on  behalf  of 
himself  or  others  any  right  or  protection 
afforded  by  section  216  of  the  INA  or 
these  regulations. 

(e)  Consulted  with  an  employee  of  a 
legal  assistance  program  or  an  attorney 
on  matters  related  to  section  216  of  the 
INA  (8  U.S.C.  1186).  or  to  this  subpart  or 
any  other  DOL  regulation  promulgated 
pursuant  to  section  216  of  the  INA. 
Allegations  of  discrimination  in 
employment  against  any  person  will  be 
investigated  by  Wage  and  Hour.  Where 
Wage  and  Hour  has  determined  through 
investigation  that  such  allegations  have 
been  substantiated  appmpnate 
remedies  may  be  sought.  Wage  and 
Hour  may  assess  civil  money  penalties. 
seek  injunctive  relief,  and/or  seek 
additional  remedies  necessary  to  make 
the  employee  whole  as  a  result  of  the 
discrimination,  as  appropriate,  and  may 
recommend  to  ETA  that  labor 
certification  of  any  violator  be  denied  in 
the  future. 

{501.4    Waiver  of  rights  prohibited. 

No  person  shall  seek  to  have  an  H-2A 
worker,  or  other  woricer  employed  in 
corresponding  employment  by  an  H-2A 
employer,  waive  rights  conferred  under 
section  216  of  the  INA  or  under  these 
regulations.  Such  waiver  is  against 
public  policy.  Any  agreement  by  an 
employee  purporting  to  waive  or  modify 
any  rights  inuring  to  said  person  under 
the  Act  or  these  regulations  shall  be 
void  as  contrary  to  public  policy,  except 
that  a  waiver  or  modification  of  nghts  or 
obligations  hereunder  in  favor  of  the 
Secretary  shall  be  valid  for  purposes  of 
enforcement  of  the  provisions  of  the  Act 
or  these  regulations.  This  does  not 
prevent  agreements  to  settle  private 
litigation. 

§501.5     Investigation  aothoflty  ol 
Secretary. 

(a)  General.  The  Secretary,  either 
pursuant  to  a  complaint  or  otherwi.se. 
shall,  as  may  be  appropriate,  investigate 
and.  in  connection  therewith,  enter  and 
inspect  such  places  and  vehicles 


(including  housing)  and  such  records 
(and  make  transcriptions  fhereor). 
question  such  persons  and  gather  such 
information  as  dettned  necessary  by  the 
Secretary  to  determine  comphance  with 
contractual  obligations  under  section 
216  of  the  INA  or  these  regulations. 

(b)  Failure  to  permit  investigation. 
Where  any  person  using  the  services  of 
an  H-2A  worker  does  not  permit  an 
investigation  concerning  the 
employment  of  his  or  her  workers  the 
Wage  and  Hour  Division  shall  report 
such  occurrence  to  ETA  and  may 
recommend  denial  of  future  labor 
certifications  to  such  person  In 
addition.  Wage  and  Hour  may  take  such 
action  as  may  be  uppropnate,  including 
the  seeking  of  an  injunction  or  assessing 
civil  money  penalties,  against  any 
person  who  has  failed  to  permit  Wage 
and  Hour  to  make  an  investigation. 

(c)  Confidential  Investigation.  The 
Secretary  shall  conduct  investigations  in 
a  manner  which  protects  the 
confidentiality  of  any  complainant  or 
other  person  who  provides  information 
to  the  Secretary  in  good  faith. 

(d)  Report  of  Violations.  Any  person 
may  report  a  violation  of  the  work 
contract  obligations  of  section  216  of  the 
I.NA  or  these  regulations  to  the 
Secretary  by  advising  any  local  office  of 
the  Employment  Service  of  the  various 
States,  any  office  of  FTA,  any  office  of 
the  Wage  and  Hour  Division,  ESA,  U.S. 
Department  of  Labor,  or  any  other 
authorized  representative  of  the 
Secretary.  The  office  or  person  receiving 
such  a  report  shall  refer  it  to  the 
appropriate  office  of  the  Wage  and  Hour 
Division,  ESA,  for  the  area  in  which  the 
reported  violation  is  alleged  to  have 
occurred. 

§5016    Prohlbttton  on  Irrterference  witti 
Department  of  L*bof  Otfldale. 

No  person  shall  interfere  with  any 
official  of  the  Department  of  Labor 
assigned  to  perform  an  investigation, 
inspection  or  law  enforcement  function 
pursuant  to  the  INA  and  these 
regulations  during  the  performance  of 
such  duties.  Wage  and  Hour  will  seek 
such  action  as  it  deems  appropnate. 
including  an  in)unction  to  bar  any  such 
interference  with  an  investigation  and/ 
or  assess  a  civil  money  penalty  therefor. 
In  addition  Wage  and  Hour  may  refer  a 
report  of  the  matter  to  ETA  with  a 
recommendation  that  the  p«'r»t)ns  labor 
certification  be  denied  in  the  future 
(Federal  statutes  which  prohibit  persons 
from  interfenng  with  a  Federal  officer  in 
the  course  of  official  duties  are  found  at 
18  U.S.C.  Ill  and  18  U.S.C.  1114.) 


§501.7    Accuracy  of  Information, 
Statements,  Data. 

Information,  statements  and  data 
submitted  in  compliance  with  provisions 
of  the  Act  or  these  regulations  are 
subject  to  Title  18,  section  1001.  of  the 
United  States  Cod^,  which  provides: 

Section  1001.  Statements  or  entries  generally 

Whoever,  in  any  matter  within  the 
jurisdiction  of  any  department  or  agency  of 
the  United  States  knowingly  and  willfully 
falsifies,  conceals  or  covers  up  by  any  trick, 
scheme,  or  device  a  material  fact,  or  makes 
any  false,  fictitious  or  fraudulent  statements 
or  representations,  or  makes  or  uses  any  false 
writing  or  document  knowing  the  same  to 
contain  any  false,  fictitious  or  fraudulent 
statement  or  entry,  shall  be  fined  not  more 
than  $10,000  or  imprisoned  not  more  than  five 
years,  or  both. 

§501.10    Deflnltlonr 

The  definitions  in  (a)  through  (d)  are 
set  forth  for  purposes  of  this  part.  In 
addition,  the  definitions  in  (e)  through 
(v)  are  promulgated  at  20  CFR 
655.100(b),  are  utilized  herein,  and  are 
incorporated  and  set  forth  for 
information  purposes. 

(a)  "Act"  and  "INA"  mean  the 
Immigration  and  Nationality  Act.  as 
amended  (8  U.S.C,  1101  et  seq.),  with 
reference  particularly  to  section  216. 

(b)  "Administrative  Law  Judge  (ALJ)" 
means  a  person  within  the  Department 
of  Labor  Office  of  Administrative  Law 
Judges  appointed  pursuant  to  5  U.S.C. 
3105. 

(c)  "Administrator"  means  the 
Administrator  of  the  Wage  and  Hour 
Division,  Employment  Standards 
Administration.  United  States 
Department  of  Labor,  and  such 
authorized  representatives  as  may  be 
designated  to  perform  any  of  the 
functions  of  the  Administrator  under 
this  part. 

(d)  "Work  contract"  means  all  the 
material  terms  and  conditions  of 
employment  relating  to  wages,  hours, 
working  conditions,  and  other  benefits, 
including  those  terms  and  conditions 
required  by  the  applicable  regulations  in 
Subpart  B  of  20  CFR  Part  655,  Labor 
Certification  Process  for  Temporary 
Agricultural  Employment  in  the  United 
States,  and  those  contained  in  the 
Application  for  Alien  Employment 
Certification  and  job  offer  under  that 
subpart,  which  contract  between  the 
employer  and  the  worker  may  be  in  the 
form  of  a  separate  written  document.  In 
the  absence  of  a  separate  written  work 
contract  incorporating  the  required 
terms  and  conditions  of  employment, 
entered  into  between  the  employer  and 
the  worker,  the  work  contract  at  a 
minimum  shall  be  the  terms  of  the  job 
order  included  in  the  application  for 


temporary  labor  certification,  and  shall 
be  enforced  in  accordance  with  these 
regulations. 

(e)  "Adverse  effect  wage  rate 
(AEWR)"  means  the  wage  rate  which 
the  Director  has  determined  must  be 
offered  and  paid,  as  a  minimum,  to 
every  H-2A  worker  and  every  U.S. 
worker  for  a  particular  occupation  and/ 
or  area  in  which  an  employer  employs 
or  seeks  to  employ  an  H-2A  worker  so 
that  the  wages  of  similarly  employed 
U.S.  workers  will  not  be  adversely 
affected. 

(f)  "Agricultural  labor  or  services  ". 
Pursuant  to  section  101(a)(15)(ii)(a)  of 
the  INA  (8  use.  1101(a)(15)(H)(ii)(a)), 
"agricultural  labor  or  services"  is 
defined  for  the  purposes  of  this  subpart 
as  either  "agricultural  labor"  as  defined 
and  applied  in  section  3121(g)  of  the 
Internal  Revenue  Code  of  1954  (26  U.S.C. 
3121(g))  or  "agriculture"  as  defined  and 
applied  in  section  3(f)  of  the  Fair  Labor 
Standards  Act  of  1938  (29  U.S.C.  203(f)). 
An  occupation  included  in  either 
statutory  definition  shall  be 
"agricultural  labor  or  services", 
notwithstanding  the  exclusion  of  that 
occupation  from  the  other  statutory 
definition.  For  informational  purposes, 
the  statutory  provisions  are  quoted 
below. 

(i)  "Agricultural  labor".  Section 
3121(g)  of  the  Internal  Revenue  Code  of 
1954  (26  U.S.C.  3121(g))  quoted  as 
follows,  defines  the  term  "agricultural 
labor"  to  include  all  service  performed: 

(1)  On  a  farm,  in  the  employ  of  any  person, 
in  connection  with  cultivating  the  soil,  or  in 
connection  with  raising  or  harvesting  any 
agricultural  or  horticultural  commodity, 
including  the  raising,  shearing,  feeding,  caring 
for,  training,  and  management  of  livestock, 
bees,  poultry,  and  furbearing  animals  and 
wildlife; 

(2)  Services  performed  in  the  employ  of  the 
owner  or  tenant  or  other  operator  of  a  farm, 
in  connection  with  the  operation,  or 
maintenance  of  such  farm  and  its  tools  and 
equipment,  or  in  salvaging  timber  or  clearing 
land  of  brush  and  other  debris  left  by  a 
hurricane,  if  the  major  part  of  such  service  is 
performed  on  a  farm; 

(3)  In  connection  with  the  production  or 
harvesting  of  any  commodity  defined  as  an 
agricultural  commodity  in  section  15(g)  of  the 
Agricultural  Marketing  Act,  as  amended  (12 
U.S.C.  1141J).  or  in  connection  with  the 
ginning  of  cotton,  or  in  connection  with  the 
operation  or  maintenance  of  ditches,  canals, 
reservoirs,  or  waterways,  not  owned  or 
operated  for  profit,  used  exclusively  for 
supplying  and  storing  water  for  fanning 
purposes; 

(4)(A)  In  the  employ  of  the  operator  of  a 
farm  in  handling,  planting,  drying,  packing, 
packaging,  processing,  freezing,  grading, 
storing,  or  delivering  to  storage  or  to  market 
or  to  a  carrier  for  transportation  to  market,  in 
its  unmanufactured  state,  any  agricultural  or 
horticultural  commodity;  but  only  if  such 


operator  produced  more  than  one-half  of  the 
commodity  with  respect  to  which  such 
service  is  performed; 

(B)  In  the  employ  of  a  group  of  operators  of 
farms  (other  than  a  cooperative  organization) 
in  the  performance  of  service  described  in 
subparagraph  (A),  but  only  if  such  operators 
produced  all  of  the  commodity  with  respect 
to  which  such  service  is  performed.  For 
purposes  of  this  subparagraph,  any 
unincorporated  group  of  operators  shall  be 
deemed  a  cooperative  organization  if  the 
number  of  operators  comprising  such  group  is 
more  than  20  at  any  time  during  the  calendar 
quarter  in  which  such  service  is  performed; 

(C)  The  provisions  of  subparagraphs  (A) 
and  (B)  shall  not  be  deemed  to  be  applicable 
with  respect  to  service  performed  in 
cormection  with  commercial  carming  or 
commercial  freezing  or  in  connection  with 
any  agricultural  or  horticultural  commodity 
after  its  dehvery  to  a  terminal  market  for 
distribution  for  consumption;  or 

(5)  On  a  farm  operated  for  profit  if  such 
service  his  not  in  the  course  of  the  employer's 
trade  or  business  or  is  domestic  service  in  a 
private  home  of  the  employer. 

As  used  in  this  subsectioa  the  term  "farm" 
includes  stock,  dairy,  poultry,  fruit  fur- 
bearing  animal,  and  truck  farms,  plantations, 
ranches,  nurseries,  ranges,  greenhouses  or 
other  similar  structures  used  primarily  for  the 
raising  of  agricultural  or  horticultural 
commodities,  and  orchards. 

(ii)  "Agriculture".  Section  203(f)  of 
Title  29.  United  States  Code,  (section 
3(f)  of  the  Fair  Labor  Standards  Act  of 
1938),  quoted  as  follows,  defines 
"agriculture"  to  include: 

(f)  *  *  *  farming  in  all  its  branches  and 
among  other  things  includes  the  cultivation 
and  tillage  of  the  soil,  dairying,  the 
production,  cultivation,  growing,  and 
harvesting  of  any  agricultural  or  horticultural 
commodities  (including  commodities  defined 
as  agricultural  commodities  in  section  15(g)  of 
the  Agricultural  Marketing  Act,  as  amended), 
the  raising  of  livestock,  bees,  fur  bearing 
animals,  or  poultry,  and  any  practices 
(including  any  forestry  or  lumbering 
operations)  performed  by  a  farmer  or  on  a 
farm  as  an  incident  to  or  in  conjunction  with 
such  farming  operations,  including 
preparation  for  market,  delivery  to  storage  or 
to  market  or  to  carriers  for  transportation  to 
market 

(iii)  "Agricultural  commodity". 
Section  1141  j(g)  of  Title  12.  United 
States  Code,  (section  15(g)  of  the 
Agricultural  Marketing  Act,  as 
amended)  quoted  as  follows,  defines 
"agricultural  commodity"  to  include: 

(g)  '  *  *  in  addition  to  other  agricultural 
commodities,  crude  gum  (oleoresin)  from  a 
living  tree,  and  the  following  products  as 
processed  by  the  original  producer  of  the 
crude  gum  (oleoresin)  from  which  derived: 
Gum  spirits  of  turpentine,  and  gum  rosin,  as 
defined  in  section  92  of  Title  7. 

(iv)  "Gum  rosin  ",  Section  92  of  Title  7. 
United  States  Code,  quoted  as  follows. 


UM  I 
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defines  "gum  spints  of  turpentine"  and 
"gum  ro«ui"  aa — 

(c)  "Gum  spuit*  of  turpentine"  meana 
spirit*  of  turpentine  made  from  gum 
(oleoresin)  from  a  living  tree. 
«         •         •         •         • 

(g)  "Cum  roain"  mean«  ro&in  remaining 
after  the  distillation  uf  gum  tpints  uf 
turpentine. 

(g)  "Of  a  temporary  or  seasonal 
nature"— {\]  "On  a  geasonal  or  other 
temporary  basis".  For  the  purposes  of 
this  subpart  "of  a  temporary'  or  scasondl 
nature"  means  "on  a  seasonal  or  other 
temporary  basis",  as  defined  m  the 
Employment  Standard*  Administration  s 
Wage  and  Hour  Division  s  regulation  at 
29  CFR  500.20  under  the  Migrant  and 
Seasonal  Agricultural  Worker  Protection 
Act  (MSPA).  For  informational  purposes 
§  500.20  as  it  pertains  to  seasonal  or 
temporary  basis  is  quoted  below. 

(2)  MSPA  definition.  For  information 
purposes,  the  definition  of  "on  a 
seasoiial  or  other  temporary  basis",  as 
set  forth  at  29  CFR  50a20.  is  provided 
below: 

On  a  seasonal  or  other  temporary  basis 
means: 

•  •         •         •         • 

Labor  is  performed  on  a  seasonal  basis, 
where,  ordinanly.  the  emfHoymenl  pertains  to 
or  is  of  the  lund  exclusively  performed  at 
certain  seasoas  or  penodi  of  the  year  and 
which,  from  its  nature,  may  not  be  continuous 
or  carried  on  throughout  the  year.  A  worker 
who  moves  from  one  seasonal  activity  to 
another,  while  employed  in  ajjriculture  or 
performing  agncuitural  latxjr,  is  empUryed  on 
a  seasonal  basis  even  though  he  may 
continue  to  be  employi**!  during  a  major 
portion  of  the  year. 

•  •  *         •  * 

A  worker  is  employed  on  "other  Ifrrrporary 
basis"  where  he  is  employed  for  a  limited 
time  only  or  the  performance  is  contemplated 
for  a  particular  piece  of  work,  usually  of  short 
duration.  Generally,  employment,  which  it 
contemplated  to  continue  indefinitely,  is  not 
temporary. 

•  *  •  •  • 

"On  a  seasonal  or  other  temporary  basis" 
does  not  include  the  employment  of  any 
foreman  or  other  supervisory  employee  who 
is  employed  by  a  specific  a^caltural 
employer  or  agricultural  association 
essentially  on  a  year  round  basis. 

•  •  •  •  • 

"On  a  seasonal  or  other  temporary  basis" 
does  not  include  the  employment  of  any 
worker  who  is  living  at  his  permanent  place 
of  residence,  when  that  worker  is  employed 
by  a  specific  agnculturai  employer  or 
agricultural  assoaation  on  essentially  a  year 
round  basis  to  perform  a  vanety  of  tasks  for 
his  employer  and  is  not  primarily  employed 
to  do  field  work. 

(3)  "Temporary".  For  the  purpose  of 
this  subpart,  the  definition  of 
"temporary"  in  paragraph  (cJUKii)  of 


this  section  refers  to  any  |ob  opportunity 
covered  by  this  subpart  where  the 
employer  needs  a  worker  for  a  position, 
either  temporary  or  permanent,  for  a 
hmited  period  of  time,  which  shall  be  for 
less  than  one  year,  unless  the  original 
temporary  alien  agnculturai  labor 
certification  is  extended  b«i»d  on 
unforeseen  circumfltances.  prursuant  to 
(  655  10t>(c)(3)  of  this  part 

(h)  "UOL  ■  means  the  United  States 
Department  of  Ijifxir 

(i)  'F.mployer"  means  a  person,  firm, 
corporation  or  other  association  or 
organization  which  suffers  or  permits  a 
person  to  work  and  (1)  which  has  a 
location  withm  the  United  Statics  to 
which  U.S.  workers  may  be  referred  for 
employment,  and  whicii  pniposes  to 
employ  workers  at  a  place  within  the 
United  States  and  (2)  which  has  an 
employer  relationship  with  respect  to 
employees  under  this  subpart  as 
indicated  by  the  fat.t  that  it  may  hire, 
pay.  fire,  supervise  or  otherwise  control 
the  work  of  any  such  employee.  An 
association  of  employers  shall  be 
considered  the  sole  employer  if  it  alone 
has  the  indicia  of  an  employer  set  forth 
in  this  definition.  Such  an  association. 
however,  shall  be  considered  as  a  pint 
employer  with  an  employer  member  if  it 
shares  with  the  employer  member  one 
or  more  of  the  definitional  indicia. 

(j)  "Employment  Service  (ES)"  and 
"Employment  Service  (ES)  System" 
mean,  collectively,  the  USES,  the  State 
agencies,  the  local  offices,  and  the  ETA 
regional  offices. 

(k)  "Employment  Standardti 
Administration"  means  the  agency 
within  the  Department  of  Labor  (DOL). 
which  includes  the  Wage  and  Hour 
Division,  and  which  is  charged  with  the 
carrying  out  certain  functions  of  the 
Secretary  under  the  INA. 

(1)  "Employment  and  Training 
Administt-aticm  (ETA)"  means  the 
agency  within  the  Department  of  Labor 
(DOL)  which  includes  the  United  States 
Employment  Service  (USES). 

(m)  "H-2A  worker"  means  any 
nonimmigrant  alien  admitted  to  the 
United  States  for  agricultural  labor  or 
services  of  a  temporary  or  seasonal 
natiire  under  section  lbl(a)(15)(fil(ii)(a) 
of  the  INA  (8  U.S.C. 
1101(a)(15)(H)(ii)(a)). 

(n)  "Immigration  and  Naturalization 
Service  (INS)"  means  the  component  of 
the  U.S.  Department  of  Justice  which 
makes  the  detenninatiun  undt-r  the  INA 
on  whether  or  not  to  grant  visa  petitions 
to  employers  seeking  H-2A  workers  to 
perform  temporary  agricultural  work  in 
the  United  States. 

(o)  "lob  offer"  means  the  offer  made 
by  an  employer  or  potential  employer  of 
H-2A  workers  to  bodi  U.S.  and  H-2A 


workers  describing  all  the  material 
terms  and  conditions  of  emploympnt. 
including  those  relating  to  wages, 
working  conditions,  and  other  benefits 

Ipl    Secretary"  means  the  Secretary 
of  Labor  or  the  Secretary's  designee. 

(q)  "State  agency"  means  the  State 
employment  service  agency  designated 
under  section  4  of  the  Wa^er-Feyser 
Act  to  cooperate  with  the  USKS  in  the 
operation  of  the  EiS  System 

(r)  "Solialor  of  Labor'  means  the 
Solicitor,  United  States  Department  of 
I^bor.  and  includes  employees  of  the 
Office  of  the  Sotidtor  of  Labor 
designated  by  the  Solicitor  to  perform 
functions  of  the  Solicitor  under  this 
subpart. 

(s)  'Temporary  alien  agricultural 
labor  certification"  means  the 
certification  made  by  the  Senretary  of 
Labor  with  respect  to  an  employer 
seeking  to  file  with  l.NS  a  visa  petition  to 
import  an  alien  as  an  H-2A  worker, 
pursuant  to  sections  im(a)n5)fHHiiHa). 
214  (a)  and  (c).  and  216  of  the  INA  that 

(1)  there  are  not  sufficient  workers  who 
are  able,  willmg.  and  qualified,  and  who 
will  be  available  at  the  time  and  place 
needed,  to  perform  the  aRfirultural  labor 
or  services  involved  in  the  petition,  and 

(2)  the  employment  of  the  alien  in  such 
agricultural  labor  or  8pr\ires  will  not 
adversely  affect  the  wages  and  working 
conditions  of  workers  m  the  United 
States  similarly  employed  (8  U.S.C. 
1101(a)(15)(H)(ii)(a),  1184  (a)  and  (c).  and 
1186). 

(t)  "United  States  Employment  Service 
(USES)"  means  the  agency  of  the  US. 
Department  of  Labor,  established  under 
the  Wagner-Peyser  Act,  which  is 
charged  with  administering  the  national 
system  of  public  employment  offices 
and  carrying  out  certain  functions  of  the 
Secretary  under  the  INA. 

(u)  "United  States  (US.)  worker" 
means  any  worker  who,  whether  a  U.S. 
national,  a  U.S.  citizen,  or  an  alien,  ia 
legally  permitted  to  work  in  the  job 
opportunity  within  the  United  Stales  (as 
defined  at  section  101(a)(38)  of  the  INA 
(8U.S.C.  n01(a)(38)). 

(v)  "Wages"  means  all  forms  of  cash 
remuneration  to  a  worker  by  an 
employer  in  payment  for  pergonal 
services. 

Subpart  B — Enforcennent  of  Work 
Contracts  | 

§501.15     EnlorcemenL 

The  Investigations,  inspections  and 
law  enforcement  functions  to  carry  out 
the  provisions  of  section  21b  of  the  INA, 
as  provi(ied  in  these  regulations  for 
enforcement  by  the  Wage  and  Hour 
Division,  pertain  tu  the  employment  of 


any  H-2A  worker  and  any  other  worker 
employed  in  corresponding  employment 
by  an  H-2A  employer.  Such 
enforcement  includes  those  work 
contract  provisions  as  defined  in 
§  501.10(d).  The  work  contract  enforced 
includes  the  employment  benefits  which 
must  be  stated  in  the  job  offer,  as 
prescribed  in  20  CFR  655.102. 

{501.16    GarwraL 

Whenever  the  Secretary  believes  that 
the  H-2A  provisions  of  the  INA  or  these 
regulations  have  been  violated  such 
action  shall  be  taken  and  such 
proceedings  instituted  as  deemed 
appropriate,  including  (but  not  limited 
to)  the  following: 

(a)  Impose  denial  of  labor  certification 
against  any  person  for  a  violation  of  the 
H-2A  obligations  of  the  INA  or  the 
regulations.  ETA  shall  make  all 
determinations  regarding  the  issuance  or 
denial  of  labor  certification.  ESA  shall 
make  all  determinations  regarding  the 
enforcement  functions  listed  in 
paragraphs  (b)  through  (d)  of  this 
section. 

(b)  Institute  appropriate 
aHministrative  proceedings,  including 
the  recovery  of  unpaid  wages,  the 
enforcement  of  any  other  contractual 
obligations  and  the  assessment  of  a  civil 
money  penalty  against  any  person  for  a 
violation  of  the  H-2A  work  contract 
obligations  of  the  Act  or  these 
regulations. 

(c)  Petition  any  appropriate  District 
Court  of  the  United  States  for  temporary 
or  permanent  injunctive  relief,  including 
the  withholding  of  unpaid  wages,  to 
restrain  violation  of  the  H-2A  provisions 
the  Act  or  these  regulations  by  any 
person; 

(d)  Petition  any  appropriate  District 
Court  of  the  United  States  for  specific 
performance  of  contractual  obligations. 

§  50 1 . 1 7    Concurrent  actions. 

The  taking  of  any  one  of  the  actions 
referred  to  above  shall  not  be  a  bar  to 
the  concurrent  taking  of  any  other  action 
authorized  by  the  H-2A  provisions  of 
the  Act  and  these  regulations,  or  the 
regulations  of  20  CFR  Part  655. 

§  501.16    Representation  of  ttie  Secretary 

(a)  Except  as  provided  in  section 
518(a)  of  Title  28.  U.S.  Code,  relating  to 
litigation  before  the  Supreme  Court,  the 
Solicitor  of  Labor  may  appear  for  and 
represent  the  Secretary  in  any  civil 
litigation  brought  under  the  Act. 

(b)  The  Solicitor  of  Labor,  through  the 
authorized  representatives  shall 
represent  the  Administrator  and  the 
Secretary  m  all  administrative  hearings 
under  the  H-2A  provisions  of  the  Act 
and  these  regulations. 


$501.19    CIvl  money  panatty  BSMsatnent 

(a)  A  civil  money  penalty  may  be 
assessed  by  the  Administrator  for  each 
violation  of  the  work  contract  or  these 
reguiabons. 

(b)  In  determining  the  amount  of 
penalty  to  be  assessed  for  any  violation 
of  the  work  contract  as  provided  in  the 
H-2A  provisions  of  the  Act  or  these 
regulations  the  Administrator  shall 
consider  the  type  of  violation  committed 
and  other  relevant  factors.  The  matters 
which  may  be  considered  include,  but 
are  not  limited  to  the  following: 

(1)  Previous  history  of  violation,  or 
violations  of  the  H-2A  provisions  of  the 
Act  and  these  regulations; 

(2)  The  number  of  workers  affected  by 
the  violation  or  violations: 

(3)  The  gravity  of  the  violation  or 
violations; 

(4)  Efforts  made  in  good  faith  to 
comply  with  the  H-2A  provisions  of  the 
Act  and  these  regulations; 

(5)  Explanation  of  person  charged 
with  the  violation  or  violations; 

(6)  Commitment  to  future  compliance, 
taking  into  account  the  public  health, 
interest  or  safety,  and  whether  the 
person  has  previously  violated  the  H-2A 
provisions  of  the  Act; 

(7)  The  extent  to  which  the  violator 
achieved  a  financial  gain  due  to  the 
violation,  or  the  potential  financial  loss 
or  potential  injury  to  the  workers. 

(c)  A  civil  money  penalty  for  violation 
of  the  work  contract  will  not  exceed 
$1,000  for  each  violation  committed 
against  each  worker.  A  civil  money 
penalty  for  discrimination  or 
interference  with  Wage  and  Hour 
investigative  authority  will  not  exceed 
$1,000  for  each  such  act  of 
discrimination  or  interference. 

§501.20    Enforcament  of  Wage  and  Hour 
Investigative  authortty. 

Sections  501.5  through  501.7  of  this 
part  prescribe  the  investigation 
authority  conferred  upon  the  Wage  and 
Hour  Division  for  the  purpose  of 
enforcing  the  contractual  obligations. 
These  sections  indicate  the  actions 
which  may  be  taken  upon  failure  to 
permit  or  interference  with  an 
investigation.  No  person  shall  interfere 
with  any  employee  of  the  Secretarj'  who 
is  exercising  or  attempting  to  exercise 
this  investigative  or  enforcement 
authority.  As  stated  in  5§  501.5,  501.6 
and  in  501.19  of  this  part,  a  civil  money 
penalty  may  be  assessed  for  each  failure 
to  permit  an  investigation  or 
interference  therewith,  and  other 
appropriate  relief  may  be  sought.  In 
addition  Wage  and  Hour  shall  report 
each  such  occurrence  to  ETA  and  may 
recommend  to  ETA  denial  of  future 
labor  certifications.  The  taking  of  any 


one  action  shall  not  bar  the  taking  of 
any  additional  action. 

S  501.21    Rafarral  of  findings  to  FTk. 

Where  Wage-Hour  finds  violations 
Wage  and  Hour  shall  so  notify  the 
appropriate  representative  of  ETA  and 
shall  forward  appropnate  information, 
including  investigative  mformation  to 
such  representative  for  review  and 
consideration. 

§501.22    CM!  monay  panaWaa    paymant 
and  coBectton. 

Where  the  assessment  is  directed  in  a 
final  order  by  the  Administrator,  by  an 
Administrative  Law  ludge,  or  by  the 
Secretary,  the  amount  of  the  penalty  is 
immediately  due  and  payable  to  the 
United  States  Department  of  Labor.  The 
person  assessed  such  penalty  shall  remit 
promptiy  the  amount  thereof  as  finally 
determined,  to  the  Administrator  by 
certified  check  or  by  money  order,  made 
payable  to  the  order  of  "Wage  and  Hour 
Division,  Labor."  The  remittance  shaU 
be  dehvered  or  mailed  to  the  Wage  and 
Hour  Division  Regional  Office  for  the 
area  in  which  the  violations  occurred. 

Subpart  C— Administrative 
Proceedings 

§501.30    AppttcabiHty  of  pracedursa  and 

rules. 

The  procedures  and  rules  contained 
herein  prescribe  the  administrative 
process  which  will  be  applied  with 
respect  to  a  determination  to  impose  an 
assessment  of  civil  money  penalties  and 
which  may  be  applied  to  the 
enforcement  of  contractual  obligations, 
including  the  collection  of  unpaid  wages 
due  as  a  result  of  any  violation  of  the  H- 
2A  provisions  of  the  Act  or  of  these 
regulations.  Except  with  respect  to  the 
imposition  of  civil  money  penalties,  the 
Secretary  may.  in  his  discretion,  seek 
enforcement  action  in  Federal  court 
without  resort  to  any  administrative 
proceedings. 

Procedures  Relating  to  Hearing 

§501.31     Written  notice  of  detarmlnation 
required. 

Whenever  the  Administrator 
determines  to  assess  a  civil  money 
penalty  or  to  proceed  administratively 
to  enforce  contractual  obligations, 
including  the  recovery  of  unpaid  wages, 
the  person  against  whom  such  action  is 
taken  shall  be  notified  in  writing  of  such 
determination. 

§501.32    Contents  of  notice. 

The  notice  required  by  §  501.31  shall: 
(a)  Set  forth  the  determination  of  the 
Administrator  including  the  amount  of 
any  unpaid  wages  due  or  contractual 
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oblisafions  required  and  the  amount  of 

Hiiy  civil  money  penalty  assessment  and 
the  reason  or  reasons  therefor. 

(b)  Set  forth  the  nght  to  request  a 
hearinx  on  such  determination 

(r)  Inform  any  affected  person  or 
persons  that  in  the  absence  of  a  timely 
request  for  a  heanng.  the  determination 
of  the  Administrator  shall  become  final 
and  unappenlable. 

Id)  Set  forth  the  time  and  method  for 
requesting  a  heanng.  and  the  procedures 
relating  thereto,  as  set  forth  in  i  501.33. 

{501.33     RvqtMSt  for  fMaiino. 

(a)  Any  person  desinng  to  request  an 
administrative  heanng  on  a 
determination  referred  to  in  {  501.32 
shall  make  such  request  in  wnting  to  the 
Administrator  of  the  Wage  and  Hour 
Division.  Employment  Standards 
Administration.  U.S.  Department  of 
Labor.  2(X)  Constitution  Avenue.  NW., 
WashinKton.  DC  20210.  no  later  than 
thirty  (:U))  days  after  issuance  of  the 
notice  referred  to  in  i  501.32. 

(b)  No  particular  form  is  prescribed 
fi>r  any  request  for  heanng  permitted  by 
this  part.  However,  any  8uch  request 
shall; 

(1)  Be  typewritten  or  legibly  written; 

(2)  Specify  the  issue  or  issues  stated 
in  the  notice  of  determination  giving  rise 
to  such  re(|ue8t; 

(3)  State  the  specific  reason  or 
reasons  why  the  person  requesting  the 
hearing  believes  such  determination  is 
in  error, 

(4)  Be  signed  by  the  person  making  the 
request  or  by  an  authonzed 
representative  of  such  person;  and 

(5)  Include  the  address  at  which  such 
person  or  authorized  representative 
desires  to  receive  further 
communications  relating  thereto. 

(c)  The  request  for  such  hearing  must 
be  received  by  the  Administrator  at  the 
above  address,  within  the  time  set  forth 
in  paragraph  (a)  of  this  section.  For  the 
affected  person's  protection,  if  the 
request  is  by  mail,  it  should  be  by 
certified  mail. 

Rules  of  Practice 

S  S0 1 .34     G«n*r«i. 

Kxcept  as  specifically  provided  in 
these  regulations,  the  "Rules  of  Practice 
and  Procedure  for  Administrative 
Hearings  Before  the  Office  of 
Administrative  Law  judges"  established 
by  the  Secretary  at  29  CFR  Part  18  shall 
apply  to  administrative  proceedings 
described  in  this  part. 

5  501.35    Commencement  of  procwdlng. 

Kdch  administrative  proceeding 
permitted  under  the  Act  and  these 
regulations  shall  be  commenced  upon 


receipt  of  a  timely  request  for  heanng 
filed  in  accordance  with  5  501.33. 

{  501  J«    Caption  of  proceeding. 

(a)  Each  administrative  proceeding 
instituted  under  the  Act  and  these 
regulations  shall  be  captioned  in  the 
name  of  the  person  requesting  such 
hearing,  and  shall  be  styled  as  follows: 
In  the  Matter  of  — ,  Respondent. 

[b]  For  the  purposes  of  such 
administrative  proceedings  the 
Administrator  shall  be  identified  as 
plaintiff  and  the  person  requesting  such 
hearing  shall  be  named  as  respondent. 

Referral  for  Hearing 

5  501.37     Referrel  to  Admlnletretfve  l.»w 
Judge. 

(a)  Upon  receipt  of  a  timely  request 
for  a  hearing  filed  pursuant  to  and  in 
accordance  with  i  501  33  the 
Administrator,  by  the  Associate 
Solicitor  for  the  Division  of  Fair  lAihor 
Standards  or  by  the  Regional  Solicitor 
for  the  Region  in  which  the  action  arose, 
shall,  by  Order  of  Reference,  promptly 
refer  a  copy  of  the  notice  of 
adrp^nistrative  determination 
compJWned  of,  and  the  original  or  a 
dtaliu;ate  copy  of  the  request  for  hearing 
8<5n''d  by  the  person  requesting  such 
hearing  or  by  the  authonzed 
representative  of  such  person,  to  the 
Chief  Administrative  Law  Judge,  for  a 
determination  in  an  administrative 
proceeding  as  provided  herein.  The 
notice  of  administrative  determination 
and  request  for  heanng  shall  be  filed  of 
record  in  the  Office  of  the  Chief 
Administrative  Law  judge  and  shall, 
respectively,  be  given  the  effect  of  a 
complaint  and  answer  thereto  for 
purposes  of  the  administrative 
proceeding,  subject  to  any  amendment 
that  may  be  permitted  under  these 
regulations  or  29  Cre  Part  18. 

(b)  A  copy  of  the  Order  of  Reference, 
together  with  a  copy  of  these 
regulations,  shall  be  served  by  counsel 
for  the  Administrator  upon  the  person 
requesting  the  heanng,  m  the  manner 
provided  in  29  CFR  18.3. 

}  501.3«    Notice  of  docketing. 

Upon  receipt  of  an  Onier  of 
Reference,  the  Chief  Administrative  Law 
judge  shall  appoint  an  Administrative 
Law  Judge  to  hear  the  case.  The 
Administrative  Law  Judge  shall 
promptly  notify  all  interested  parties  of 
the  docketing  of  the  matter  and  shall  set 
the  time  and  place  of  the  heanng  The 
date  of  the  heanng  shall  be  not  more 
than  60  days  from  the  date  on  which  the 
Order  of  Reference  was  filed. 


{501.39    Service  upon  attomeyt  for  the 
Department  of  Labor— number  of  coptee. 

Two  copies  of  all  pleadings  and  other 
documents  required  for  any 
administrative  proceeding  provided 
herein  shall  be  ser\ed  on  the  attorneys 
for  the  Department  of  Labor.  One  copy 
shall  be  served  on  the  Associate 
Solicitor.  Division  of  Fair  Labor 
Standanis.  Office  of  the  Solicitor,  U.S. 
Department  of  Labor.  200  Constitution 
Avenue,  NW..  Washington.  DC  20210. 
and  one  copy  on  the  Attorney 
representing  the  Department  in  the 
proceeding. 

Procedures  Before  Administrative  Law 
Judge 

$501.40     Consent  findinga  arx)  order. 

(a)  General.  At  any  time  after  the 
commencement  of  a  proceeding  under 
this  part,  but  prior  to  the  reception  of 
evidence  in  any  such  proceeding,  a 
party  may  move  to  defer  the  receipt  of 
any  evidence  for  a  reasonable  time  to 
permit  negotiation  of  an  agreement 
containing  consent  findings  and  an 
order  disposing  of  the  whole  or  any  part 
of  the  the  proceeding.  The  allowance  of 
such  deferment  and  the  duration  thereof 
shall  be  at  the  discretion  of  the 
Administrative  I.aw  Judge,  after 
consideration  of  the  nature  of  the 
proceeding,  the  requirements  of  the 
public  interest,  the  representations  of 
the  parties,  and  the  probability  of  an 
agreement  being  reached  which  will 
result  in  a  just  disposition  of  the  issues 
involved. 

(b)  Content.  Any  agreement 
containing  consent  findings  and  an 
order  disposing  of  a  proceeding  or  any 
part  thereof  shall  also  provide: 

(1)  That  the  order  shall  have  the  same 
force  and  effect  as  an  order  made  after 
full  heanng; 

(2)  That  the  entire  record  on  which 
any  order  may  be  based  shall  consist 
solely  of  the  notice  of  administrative 
determination  (or  amended  notice,  if  one 
is  filed),  and  the  agreement: 

(3)  A  waiver  of  any  further  procedural 
steps  before  the  Administrative  Law 
Judge;  and 

(4)  A  waiver  of  any  nght  to  challenge 
or  contest  the  validity  of  the  findings 
and  order  entered  into  in  accordance 
with  the  agreement. 

(c)  Submission.  On  or  before  the 
expiration  of  the  time  granted  for 
negotiations,  the  parties  or  their 
authorized  representatives  or  their 
counsel  may: 

(1)  Submit  the  proposed  agreement  for 
consideration  by  the  Administrative 
Law  Judge;  or 


(2)  Inform  the  Administrative  Law 
Judge  that  agreement  cannot  be  reached. 

(d)  Disposition.  In  the  event  an 
agreement  containing  consent  findings 
and  an  order  is  submitted  within  the 
time  allowed  therefor,  the 
Administrative  Law  judge,  within  thirty 
(30)  days  thereafter,  shall,  if  satisfied 
with  its  form  and  substance,  accept  such 
agreement  by  issuing  a  decision  based 
upon  the  agreed  findings. 

Post-Hearing  Procedures 

§501.41     Decision  and  order  of 
Administrative  Law  Judge. 

(a)  The  Administrative  Law  Judge 
shall  prepare,  within  60  days  after 
completion  of  the  hearing  and  closing  of 
the  record,  a  decision  on  the  issues 
referred  by  the  Administrator. 

(b)  The  decision  of  the  Administrative 
Law  Judge  shall  include  a  statement  of 
findings  and  conclusions,  with  reasons 
and  basis  therefor,  upon  each  material 
issue  presented  on  the  record.  The 
decision  shall  also  include  an 
appropriate  order  which  may  affirm, 
deny,  reverse,  or  modify,  in  whole  or  in 
part,  the  determination  of  the 
Administrator.  The  reason  or  reasons 
for  such  order  shall  be  stated  in  the 

.  decision. 

^      (c)  Tlie  decision  shall  be  served  on  all 
parties  and  the  Secretary  in  person  or 
by  certified  mail.  The  decision  when 
served  by  the  Administrative  Law  Judge 
shall  constitute  the  final  order  of  the 
Administrator  unless  the  Secretary,  as 
provided  for  in  §  501.42  below 
determines  to  review  the  decision. 


Review  of  Administrative  Law  Judge's 
Decision 

{  50 1 .42    Procedures  tor  Initiating  and 
Undertalclng  Review. 

(a)  A  respondent,  the  Administrator  or 
any  other  party  wishing  review  of  the 
decision  of  an  Administrative  Law  Judge 
shall,  within  30  days  of  the  decision  of 
the  Administrative  Law  Judge,  petition 
the  Secretary  to  review  the  decision. 
Copies  of  the  petition  shall  be  served  on 
all  parties  and  on  the  Administrative 
Law  Judge.  If  the  Secretary  does  not 
issue  a  notice  accepting  a  petition  for 
review  within  30  days  after  receipt  of  a 
timely  filing  of  the  petition,  or  within  30 
days  of  the  date  of  the  decision  if  no 
petition  has  been  received,  the  decision 
of  the  Administrative  Law  Judge  shall  be 
deemed  the  final  agency  action. 

(b)  Whenever  the  Secretary  either  on 
the  Secretary's  own  motion  or  by 
acceptance  of  a  party's  petition, 
determines  to  review  the  decision  of  an 
Administrative  Law  Judge,  a  notice  of 
the  same  shall  be  served  upon  the 
Administrative  Law  Judge  and  upon  all 
parties  to  the  proceeding  in  person  or  by 
certified  mail. 

§  501.43     Responsibility  of  the  Office  of 
Administrative  Law  Judges. 

Upon  receipt  of  the  Secretary's  Notice 
pursuant  to  §  501.42  of  these  regulations, 
the  Office  of  Administrative  Law  Judges 
shall,  promptly  forward  a  copy  of  the 
complete  hearing  record  to  the 
Secretary. 


§  501.44    Additional  Information,  If 
required. 

Where  the  Secretary  has  determined 
to  review  such  decision  and  order,  the 
Secretary  shall  notify  each  party  of: 

(a)  The  issue  or  issues  raised: 

(b)  The  form  in  which  submission 
shall  be  made  (i.e.,  briefs,  oral  argument, 
etc.);  and  the  time  within  which  such 
presentation  shall  be  submitted. 

S  50 1 .45    Rnal  decision  of  the  Secretary. 

The  Secretary's  final  decision  shall  be 
issued  within  90  days  from  the  notice 
granting  the  petition  and  ser\ed  upon  all 
parties  and  the  administrative  law 
judge,  in  person  or  by  certified  maiL 

Record 

§501.46    Retention  of  official  record. 

The  official  record  of  every  completed 
administrative  hearing  provided  by 
these  regulations  shall  be  maintained 
and  filed  under  the  custody  and  control 
of  the  Chief  Administrative  Law  Judge. 

§501.47    Certification. 

Upon  receipt  of  a  complaint  seeking 
review  of  a  decision  issued  pursuant  to 
this  part  filed  in  a  United  States  District 
Court,  after  the  administrative  remedies 
have  been  exhausted,  the  Chief 
Administrative  Law  Judge  shall 
promptly  index,  certify  and  fde  with  the 
appropriate  United  States  District  Court, 
a  full,  true,  and  correct  copy  of  the  entire 
record,  including  the  transcript  of 
proceedings. 

[FR  Doc.  87-12349  Filed  5-2&-B7;  8:45  amj 
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DEPARTMENT  OF  LABOR 

Office  of  Workers'  Compensation 
Program 

20  CFR  Parts  61  and  62 

Claims  for  Compensation  Under  the 
War  Hazards  Compensation  Act 

agency:  Uffice  of  Workers 
CDmpensation  Program,  Labor. 
action:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Department  of  Labor 
proposes  to  revise  the  regulations 
governing  the  administration  of  the  War 
Hazards  Compensation  Act.  which 
provides  compensation  for  injury  or 
death  due  to  a  war-risk  hazard,  or 
detention  by  a  hostile  force  or  person,  of 
overseas  employees  of  contractors  with 
the  United  States  and  certain  other 
employees.  The  existing  regulations  fail 
to  reflect  amendments  made  to  the  Act 
in  1961, 1959.  and  1958  which  replaced 
the  World  War  II  frame  of  reference  in 
the  Act  with  language  applicable  to 
current  and  future  conditions  faced  by 
employees  of  contractors  working  in 
hazardous  overseas  locations.  Because 
the  existing  regulations  have  been  found 
to  be  unnecessarily  complex  and  lacking 
in  clarity,  the  proposed  revision  will 
simplify  and  clarify  the  requirements  for 
filing  a  claim  under  the  Act,  remove 
unnecessary  and  repetitious  provisions, 
and  bring  the  regulations  up  to  date  with 
amendments  to  the  Ad  and  current 
termmology. 

DATE:  Written  comments  must  be 
siilimitted  on  or  before  July  16,  1987. 
ADDRESS:  Send  written  comments  to 
Thomas  M.  Markey,  Associate  Director 
for  Federal  Employees'  Compensation, 
Employment  Standards  Administration, 
U.S.  Department  of  Labor.  Room  S-3229. 
Frances  Perkins  Building.  200 
Constitution  Avenue.  NW.,  Washington. 
DC  20210:  TcU-phone  (202)  523-7552. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  M.  Markey,  Associate  Director 
fur  Federal  Employees'  Compensation, 
telephone  (202)  523-7552. 
SUPPLEMENTARY  INFORMATION:  The  War 
\  lazards  Compensation  Act  (WHA).  42 
use.  1701  et  seq..  supplements  the 
Defense  Base  Act  (DBA),  42  U.S.C.  1651 
el  seq.,  to  complete  the  workers' 
compensation  protection  of  Federal 
contractors'  employees  and  certain 
other  employees  performing  work  in 
areas  outside  the  United  States.  Under 
the  WHA,  responsibility  for  the  payment 
of  specified  injury,  death  and  detention 
benefits  is  assumed  by  the  Federal 
Government  and  paid  from  the 
Employees'  Compensation  Fund 
established  by  5  U.S.C.  8147.  Section  104 


of  the  WHA  provides  for  the 
reimbursement  of  an  msuranrp  carrier, 
self  insured  employer,  or  compen»«t»on 
fund  that  has  paid  benefits  under  the 
DBA,  or  other  workers'  compensation 
programs,  if  the  injury  or  death  was  due 
to  a  war-risk  hazard.  If  no  compen&ation 
is  payable  under  the  DBA,  an  employee 
or  his/her  survivors  may  file  a  claim 
directly  under  section  101(a)  of  the 
WHA.  Section  101(b)  of  the  WHA  also 
authorizes  the  payment  of  detention 
benefits  for  contractors'  employees  who 
are  missmg.  captured  or  detained  by  a 
hostile  force  or  person,  or  who  are  not 
returned  to  their  homes  or  to  the  places 
of  employment  due  to  the  failure  of  the 
United  Slates  or  its  contractor  to  furnish 
transportation. 

The  WHA  was  passed  by  Congress 
during  World  War  II  when  it  was 
determined  that  contractors  employees 
working  overseas  were  not  adequately 
protected  under  existing  workers' 
compensation  provisions  It  was 
probable  that  any  premium  fur  war-nsk 
coverage  constructed  by  an  insurance 
carrier  would  be  either  inadequate  or 
excessive  in  relation  to  the  losses  and 
therefore  very  costly  to  the  United 
Stales.  Furthermore,  it  was  believed  that 
a  war-nsk  loss  was  one  which  should  be 
borne  by  the  public  at  large  and  not  by 
any  private  organization  or  individual. 

The  WHA  was  changed  to  remove  the 
World  War  II  frame  of  reference  and  its 
language  revised  to  meet  present  and 
future  conditions  by  amendments 
passed  m  1958  (Pub.  L.  85-608),  1959 
(Pub.  L  86-70),  and  1961  (Pub  L  87-195). 
Revision  of  the  existing  regulations  is 
required  to  reflect  these  changes  and 
bring  the  regulations  into  conformity 
with  current  practice  and  usage. 

The  Secretary  has  determined  that  the 
existing  regulations  would  also  benefit 
from  a  revision  that  eliminates 
repetitious  sections,  removes 
unnecessary  or  outdated  requirements, 
and  clearly  describes  the  provisions 
governing  the  three  categories  of 
benefits  claimed  under  the  WHA  |i  e.. 
reimbursement  of  an  insurance  earner 
or  self-insured  employer  under  section 
104  of  the  WHA;  disability  or  death 
benefits  under  section  101(a).  and 
detention  benefits  under  section  101(b)). 
No  major  new  provisions  are  proposed; 
however,  the  sections  have  been 
rearranged  to  provide  the  necessary 
clarity  and  ease  of  use. 

The  existing  Part  61.  General 
Administrative  Provisions,  contains 
sections  concerning  claims  for  disability, 
death  or  detention  benefits  under 
section  101  of  the  WHA.  Part  61  also 
contains  terminology  and  general 
provisions  applicable  to  claims  for 
reimbursement  authorized  under  section 


IM  of  the  WHA.  Currently,  the 
regulations  governing  claims  for 
reimbursement  are  found  in  Part  62. 
Reimbursement  of  Empluyers.  Insurance 
Carriers,  or  Compensation  Funds.  To 
arrange  the  provisions  more  logica^y 
and  clearly,  and  thus  increase  their 
usefulness  to  the  reader,  it  is  proposed 
that  Part  62  be  removed  and  the  sections 
dealing  with  reimbursement  claims  be 
placed  in  a  new  Subpart  B  of  the  revised 
Part  61.  The  revised  Part  61  will  consist 
of  five  Subparts,  as  described  below. 

Subpart  A  describes  the  statutory  and 
administrative  framework  within  which 
claims  under  the  WHA  are  processed, 
and  defines  terms  used  in  the 
administration  of  the  WHA.  The 
description  of  coverage  under  the  WHA 
is  revised  to  reflect  the  extension  of 
coverage  to  civilian  employees  of 
certain  non-appropriated  fund 
instrumentalities  and  overseas 
employees  of  various  welfare 
organizations,  as  authorized  by  the  1958 
amendments  to  the  WHA.  Coverage  is 
also  extended,  under  certain 
circumstances,  to  employees  engaged 
under  a  contract  financed  by  the  Mutual 
Security  Act  of  1954,  as  provided  by  the 
amendment  passed  in  1961. 

Information  in  the  existing  regulations 
about  the  historical  background  of  the 
Bureau  of  Employees'  Compensation 
(which  was  abolished  and  replaced  by 
the  Office  of  Workers'  Compensation 
Programs  in  1974)  is  eliminated,  as  this 
material  is  adequately  covered  in 
Subchapter  A  of  Chapter  1  of  Title  20. 
References  to  the  Bureau  of  Employees' 
Compensation  as  the  office  with 
responsibility  for  administration  of  the 
Act  have  been  changed  to  the  Office  of 
Workers'  Compensation  Programs. 
Language  concerning  the  geographical 
areas  where  coverage  applies  is  revised 
to  recognize  the  Statehood  of  Alaska 
and  Hawaii  and  to  include  the  definition 
of  "Continental  United  States  "  added  to 
the  WHA  in  1959. 

The  definition  of  a  war-risk  hazard  is 
revised  to  conform  to  the  amended 
definition  in  the  WHA.  which  eliminates 
references  to  World  War  II  conditions. 
The  statutory  definition  of  a  war-risk 
hazard,  as  last  amended  in  1958.  does 
not  specifically  address  coverage  for 
injuries  resulting  from  terronst  attacks. 
Further,  the  existing  regulations  are 
silent  on  the  application  of  the  WHA  to 
such  injuries.  This  has  raised 
complicated  issues  in  determining 
coverage  under  the  WHA.  as  it  is  not 
always  possible  to  identify  the  person  or 
group  responsible  for  a  terrorist  act.  or 
to  determine  the  intended  target  of  the 
action.  However,  in  the  Department's 
view  the  reference  to  actions  by  a 


hostile  force  or  person  as  war-risk 
hazards  includes  coverage  of  at  least 
some  victims  of  terrorist  acts. 

We  invite  comments  on  the 
Department's  interpretation.  To  assist 
interested  parties  in  re^onding  to  this 
request  several  case  examples  are 
discussed  below.  For  example,  coverage 
under  this  part  would  extend  to  a 
Defense  Base  Act  (DBA)  employee  who 
is  injured  or  killed  when  a  truck  driven 
by  members  of  a  known  terrorist 
organization  is  driven  into  a  U.S. 
Embassy  and  exploded  in  a  country 
where  no  war  is  in  progress.  The  attack 
constitutes  an  "armed  conflict"  in  itself 
thereby  satisfying  the  requirement  of 
section  201(b).  It  is  clearly  against  the 
United  States  since  it  was  aimed  at  the 
official  political  presence  of  the  United 
Stales  in  a  foreign  nation,  the  embassy. 
The  United  States  is  ipso  facto 
"engaged"  in  the  conflict  whether  or  not 
it  has  a  chance  to  act  in  response.  To 
meet  the  requirement  of  "hostile  force  or 
person  engaged  in  armed  conflict",  the 
terronsts  must  be  related  to  an 
identifiable  organization  that  attempts 
to  achieve  its  political  goals  through  the 
use  of  violence.  Hence,  it  is  a  "war-risk 
hazard". 

The  situation  where  contractor 
personnel  are  off  duty,  sitting  in  a  public 
place,  and  are  injured  or  killed  in  a 
terrorist  attack,  presents  a  more  difficult 
situation.  The  "indiscriminate"  nature  of 
the  attack  may  preclude  automatic 
characterization  of  the  incident  as 
"against"  or  "involving"  the  United 
States.  If  the  attack  is  in  effect  an  act  of 
"rebellion  or  insurrection"  against  an 
ally  of  the  United  States,  it  would 
qualify  as  "action  of  a  hostile  force  or 
person"  under  section  201(b)(2),  (c)(2). 
However,  the  attack  would  also  have  to 
qualify  as  an  act  "during  armed  conflict 
between  military  forces  of  any  origin." 
Hence,  "military  force  "  is  the  critical 
determinant,  regardless  of  the 
relationship  between  the  United  States 
and  the  government  at  which  the  attack 
is  d-recfed.  Therefore,  in  the  situation 
where  off-duty  contractor  personnel  are 
injured  or  killed  during  a  terrorist  attack 
in  a  public  place,  WHA  coverage  would 
extend  where  the  claimant  can  establish 
that  the  attackers  were  members  of  or 
acting  on  behalf  of  an  identifiable 
military  group,  one  that  pursues  its 
political  goals  through  the  use  of 
violence,  that  has  taken  up  arms  against 
the  United  States  or  against  the 
government  where  the  incident  arose. 

The  example  of  terrorist  activity 
where  an  unidentified  group  of 
individuals  hijacks  an  American  airliner 
in  a  foreign  country  serves  as  another 
illustration  of  the  analysis  necessary  to 


determine  WHA  coverage.  It  for 
example,  the  declared  mission  of  the 
hijackers  was  to  take  the  airplane  to  a 
destination  where  political  prisoners  are 
held  to  exchange  the  airplane  and  its 
passengers  for  release  of  those 
prisoners,  it  cannot  be  said  that  the 
action  arose  during  an  armed  conflict  in 
which  the  United  States  is  engaged.  The 
United  Stales  is  not  the  obvious  objecl 
of  the  attack.  Therefore,  to  obtain  WHA 
coverage,  a  claimant  must  establish, 
under  section  201(c)(3)  that  a  state  of 
war  or  armed  conflict  between 
identifiable  organized  military  groups 
existed  in  the  foreign  country  at  the  time 
of  the  hijacking  incident.  If  this  can  be 
shown,  an  incident  of  this  sort  can  be 
said  to  be  a  predictable  consequence  of 
such  a  state  of  affairs;  the  injury,  death 
or  detention  of  a  covered  employee 
serving  in  that  country,  resulting  from 
such  activity  would  be  due  to  a  war- 
risk  hazard. 

Another  example  of  terrorist  activity 
within  the  scope  of  WHA  coverage 
exists  where  employees  of  a  contractor 
to  the  Department  of  Defense  in  a 
foreign  country  are  killed  ^during  an 
attack  by  native  insurgents  on  the  U.S. 
military  bus  on  which  they  are  riding. 
The  claimants  have  shown  that  the 
attackers  are  members  jf  a  military/ 
political  group  which  seeks  to  overthrow 
the  host  (foreign  national)  government 
through  the  use  of  violence.  The  host 
government  actively,  through  the  use  of 
its  military  forces,  attempts  to  subdue 
this  group.  This  situation  comes  within 
the  scope  of  WHA  as  "an  armed  conflict 
in  which  the  United  States  is  engaged" 
because  the  attack  was  on  a  U.S. 
military  bus,  an  identifiable  symbol  of 
U.S.  presence,  and  because  the  attack 
was  made  by  an  identifiable  terrorist 
group.  This  scenario  also  presents  an 
"armed  conflict  between  military  forces 
of  any  origin  in  any  country  in  which  a 
person. ..is  serving." 

Where  an  individual  with  no 
connection  to  an  identifiable  group 
seeks  revenge  against  tbe  United  States 
for  its  role  in  the  Middle  East  by 
planting  a  bomb  in  a  non-American 
airline,  no  WHA  coverage  can  be 
extended.  The  perpetrator  of  this  act 
cannot  be  connected  to  an  identifiable 
group  which  pursues  its  political  goals 
through  the  use  of  violence.  In  this 
scenario,  one  can  conclude  that  the 
attacker  is  acting  only  out  of  personal 
revenge. 

The  existing  §  61.1  contains  a 
provision  slating  that  any  amendment  to 
the  Longshore  and  Harbor  Workers' 
Compensation  Act  which  increases  the 
amount  of  benefits  payable  for  injury  or 
death  must  be  applied  retroactively  to 


benefits  being  paid  under  the  WHA.  as 
if  the  amendment  had  been  in  effect  at 
the  time  of  the  injury  or  death  for  which 
War  Hazards  benefits  are  paid.  This 
provision  was  repealed  in  1958,  and  is 
therefore  deleted  from  the  regulations. 

Subpart  B  describes  the  procedure  by 
which  an  insurance  carrier,  self-insured 
employer,  or  compensation  fund  may 
file  a  claim  for  reimbursement  under 
section  104  of  the  WT4A,  and  describes 
the  rules  for  processing  a  claim  for 
reimbursement  and  transferring  a  case 
for  direct  payment  by  the  Department  of 
Labor.  In  the  existing  regulations,  these 
topics  are  covered  in  Part  62.  The 
proposed  revisions  to  the  section 
describing  how  to  file  a  claim  for 
reimbursement  update  the  name  and 
address  of  the  office  to  which  claims 
should  be  sent,  clarify  the 
documentation  necessary  to  support  a 
claim,  and  eliminate  the  requirement 
thai  claims  be  filed  on  a  quarterly 
schedule.  The  section  covering 
reimbursement  of  claims  expense,  as 
proposed,  describes  a  method  of 
computing  unallocated  claims  expense, 
removes  the  unnecessary  repetition  of 
instructions  provided  earlier  in  the 
subpart,  and  eliminates  the  requirement 
that  claims  for  reimbursement  be  filed 
quarterly. 

Subpart  C  contains  the  rules 
governing  the  filing  and  processing  of 
claims  for  injurj',  disability  or  death 
benefits  under  section  101(a)  of  the 
WHA.  The  proposed  revisions  clarify 
the  instructions  for  filing  these  claims 
and  clearly  define  limitations  on 
benefits,  and  deductions  or  exclusions 
that  may  apply.  The  lengthy  defmition  of 
the  term  "processed"  in  the  existing 
regulations  is  removed  as  being 
unnecessary  for  the  effective 
understanding  and  use  of  the  subpart. 
The  section  concerning  the  furnishing  of 
medical  treatment  is  revised  to  reflect 
the  most  desirable  and  expedient  means 
of  providing  such  care. 

Subpart  D  contains  provisions  related 
to  claims  for  detention  benefits.  The 
provisions  have  been  revised  to 
describe  clearly  the  nature  of  the 
benefits  provided,  the  eligibility 
requirements,  and  the  procedures  fdr 
filing  claims. 

Subpart  E  contains  miscellaneous 
provisions  concerning  disclosure  of 
program  information,  approval  of  claims 
for  legal  services,  and  assignment  of 
claim.  Sections  dealing  with  the  release 
of  information  and  the  Privacy  Act  are 
amended  to  conform  with  the  general 
regulatory  provisions  issued  by  the 
Department  (20  CFR  Part  70a), 
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Cla.ssiHcation 
Executive  Order  12291 

The  Drpartment  of  Labor  does  not 
believe  that  the  regulatory  proposal 
constitutes  a  "major  rule"  under 
F.xecutive  Order  12291,  because  it  is  not 
likely  to  result  in:  (1]  An  annual  effect 
on  the  economy  of  $100  million  or  more; 
(2)  a  major  increase  in  cost  or  prices  for 
consumers,  individual  industries, 
Federal,  state  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability  of 
United  St«tes-bH«ed  enterprises  to 
compete  wtth  loreign-based  enterprises 
in  domestic  or  export  markets. 
Accordingly,  no  regulatory  analysis  is 
required. 

Paperwork  Reduction  Act 

The  information  collection 
requirements  entailed  by  the  proposed 
regulations  will  not  differ  from  those 
currently  in  effect.  No  new  forms  are 
required.  All  forms  that  are  referenced 
have  been  submitted  for  approval  by  the 
Office  of  Management  and  Budget 
where  required. 

Regulatory  Flexibility  Act 

The  Department  believes  that  the  rule 
will  have  no  "significant  economic 
impact  upon  a  substantial  number  of 
small  entities"  within  the  meaning  of 
section  3(a)  of  the  Regulatory  Flexibility 
Act,  Pub,  L.  96-354,  91  Stat.  1164  (5 
U.S.C.  605(b)).  The  Secretary  has 
certified  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  to  this  effect.  This 
conclusion  is  reached  because  the 
proposed  revisions  do  not  impose  any 
additional  requirements  upon  small 
entities,  but  only  implement  the  1958. 
1959  and  1961  amendments  to  the  War 
Hazards  Act.  Accordingly,  no  regulatory 
impact  analysis  is  required. 

List  of  Subjects  in  20  CFR  Part  61 

War  claims.  Workers'  compensation. 
Claims.  Labor.  Detention  benefits. 
Indemnity  payments. 

Accordingly,  it  is  proposed  that  Part3 
61  and  82,  Subchapter  F.  Chapter  I  of 
Title  20.  Code  of  Federal  Regulations,  be 
amended  as  set  forth  below. 

1.  The  authority  citation  for  20  CFR 
Part  61  is  revised  to  read  as  follows: 

Authority:  1950  Reorg.  Plan  No.  19.  sec.  1.  3 
CFR.  1949-1953  Comp..  p.  1010,  64  Stat.  1271; 
5  use.  8145.  8149:  42  U  S.C  1704.  1706; 
Secretary*  Order  6-84.  49  FR  32473; 
Employment  Standards  Order  78-1,  48  FR 
51469. 

2.  20  CFR  Part  61  is  revised  to  read  as 
follows; 


PART  61— CLAIMS  FOR 
COMPENSAHON  UNDER  THE  WAR 
HAZARDS  COMPEWSATfON  ACT,  AS 
AMENDED 

Subpart  A— G«n«f8l  Provlaion* 

61.1  Statutory  proviBum*. 

61.2  Admmwtration  of  the  Ad  and  this 
chapter. 

61 J     Purpose  and  scope  of  this  part. 
61  4    Definitions  and  use  of  terms. 

Sutjpart  B — Re*mbur»emerrt  of  Caiiteri 
61  ;iXj     (...i^ncrul  rt'U!i()iirsem«Tit  pn>vimon«. 

61.101  Filing  a  r*que«t  for  reimbursement. 

61.102  DispositKin  of  reimbursement 
re<]ue8ls 

61.103  Exdmimtion  of  records  of  carrier. 

61.104  Reimbursement  of  claims  expense. 

Subpart  C— Comp«n»«tK>n  for  Injury, 
Disability,  or  Death 

61.2110     fcnlitlement  to  benefits. 

61.201  Filing  of  notice  and  claim. 

61.202  Time  limitations  for  filing  notice  and 
claim. 

61  203    Limitations  on  and  deductions  from 

benefits. 
61  204     Furnishing  of  medical  treatment. 

61.205  Burial  expense. 

61.206  Reports  by  employees  and 
dependents 

Subpart  D — Detention  Benefits 

61.300    Payment  of  detention  benefits. 

61  301     Filing  a  claim  for  detention  benefits. 

61.302  Time  limitations  for  filing  a  claim  for 
detention  benefits. 

61.303  Determination  of  detention  status. 

61.304  Limitations  on  and  deductions  from 
detention  benefits. 

61.305  Responsibilities  of  dependents 
entitled  to  detention  benefits. 

61.306  Transportation  of  persons  released 
from  detention  and  return  of  employees. 

61.307  Transportation  of  recovered  tiodies 
of  missing  persons. 

Subpart  E— Miscellaneous  Provisions 

61.400  Cuslod>  of  recur Jn  relating  to  claims 
under  the  War  Hazards  Compensation 
Act. 

61.401  Confidential  nature  of  records. 

61.402  Protection,  release,  inspection  and 
copying  of  records. 

61.403  Approval  of  claims  for  legal  and 
other  services. 

61.404  Assignments;  creditors. 

Subpart  A— General  Provisions 

$61.1     Statutory  Provtstons 

(a)  The  Wnr  Hazards  Compensation 
Act,  as  amended  (42  U.S.C.  1701  et  seq) 
provides  for  reimbursement  of  workers' 
compensation  benefits  paid  under  the 
Defense  Base  Act  (42  U.S.C.  1651  et 
seq).  or  under  other  workers' 
compensation  laws  as  described  in 

S  61.100(a).  for  injury  or  death  causally 
related  to  a  war-risk  hazard. 

(b)  If  no  benefits  are  payable  under 
the  Defense  Base  Act  or  other 


applicable  workers'  compensation  law. 
compensation  is  paid  to  the  employee  or 
survivors  for  the  war-risk  injury  cjt 
death  of — 

(1)  Any  person  subject  to  worriers' 
compensation  coverage  under  the 
Defense  Base  Act: 

(2)  Any  person  eng^yed  by  the  United 
States  under  a  contract  for  his  or  her 
personal  services  outside  the 
continental  United  Stales; 

(3)  Any  pnrson  subiect  to  workers' 
compensation  cnvprage  under  the 
Nonappropnsled  Fund  Instrumentalities 
Act  (5  use.  8171  pfsrt/); 

(4)  Any  person  engaged  for  personal 
services  outside  the  continental  United 
States  under  a  contract  approved  and 
financed  by  the  United  States  under  the 
Mutual  Security  Act  of  1954.  as 
amended  (other  than  Title  11  of  Chapter 
11  unless  the  Secretary  of  Labor,  upon 
the  recommendation  of  the  head  of  any 
department  or  other  agency  of  the 
United  States  Government,  determines  a 
contract  financed  under  a  successor 
provision  of  any  successor  Act  should 
be  covered  by  this  subchapter),  except 
that  in  cases  where  the  United  States  is 
not  a  formal  party  to  contracts  approved 
and  financed  under  the  Mutual  Security 
Act  of  1954.  as  amended,  the  Secretary, 
upon  the  recommendation  of  the  head  of 
any  department  or  agency  of  the  United 
States,  may  waive  the  application  of  the 
Act;  or 

(5)  Any  person  engaged  for  personal 
services  outside  the  continental  United 
States  by  an  American  employer 
providing  welfare  or  similar  services  for 
the  benefit  of  the  Armed  Forces  under 
appropriate  authorization  by  the 
Secretary  of  Defense. 

(b)  The  Act  also  provides  for  payment 
of  detention  benefits  to  an  employee 
specified  in  paragraph  (a)  of  this  section 
who — 

(1)  Is  found  to  be  missing  from  his  or 
her  place  of  employment  under 
circumstances  supporting  an  inference 
that  the  absence  is  due  to  the  belligerent 
action  of  a  hostile  force  or  person; 

(2)  Is  known  to  have  been  taken  by  a 
hostile  force  or  person  as  a  prisoner  or 
hostage:  or 

(3)  Is  not  returned  to  his  or  her  home 
or  to  the  place  of  employment  due  to  the 
failure  of  the  United  States  or  its 
contractor  to  furnish  transportation. 

5  81.2     Admtntatratton  of  the  Act  and  tf>»« 
criapter. 

(a)  Pursuant  to  42  U.S.C.  1706. 
Secretary  of  Labor's  Order  6-84.  (49  FR 
32473).  and  Employment  Standards 
Order  78-1.  (43  FT^  51469).  the 
responsibility  for  administration  of  the 
Act  has  been  delegated  to  the  Director, 
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Office  of  Workers'  Compensation 
Programs. 

(b)  In  administering  the  provisions  of 
the  Act.  the  Director  may  enter  into 
agreements  or  cooperative  working 
arrangements  with  other  agencies  of  the 
United  States  or  of  any  State  (including 
the  District  of  Columbia.  Puerto  Rico, 
and  the  Virgin  Islands)  or  political 
subdivisions  thereof,  and  with  other 
public  agencies  and  private  persons, 
agencies,  or  institutions  within  and 
outside  the  United  States.  The  Director 
may  also  contract  with  msurance 
carriers  for  the  use  of  their  service 
facilities  to  process  claims  filed  under 
the  Act 

§61.3    Purpose  and  scope  of  this  part 

(a)  This  Part  61  sets  forth  the  rules 
applicable  to  the  filing,  processing,  and 
payment  of  claims  for  reimbursement 
and  workers'  compensation  benefits 
under  the  provisions  of  the  War 
Hazards  Compensation  Act,  as 
amended.  The  provisions  of  this  part  are 
intended  to  afford  guidance  and 
assistance  to  any  person,  insurance 
carrier,  self-insured  employer,  or 
compensation  fund  seeking  benefits 
under  the  Act,  as  well  as  to  persormel 
within  the  Department  of  Labor  who  are 
required  to  administer  the  Act. 

(b)  Subpart  A  describes  the  statutory 
and  administrative  framework  within 
which  claims  under  the  Act  are 
processed,  contains  a  statement  of 
purpose  and  scope,  and  defines  terms 
used  in  the  administration  of  the  Act. 

(c)  Subpart  B  describes  the  procedure 
by  which  an  insurance  carrier,  self- 
insured  employer,  or  compensation  fund 
shall  file  a  claim  for  reimbursement 
under  section  104  of  the  Act,  and 
describes  the  procedures  for  processing 
a  claim  for  reimbursement  and 
transferring  a  case  for  direct  payment  by 
the  Department  of  Labor. 

(d)  Subpart  C  contains  the  rules 
governing  the  filing  and  processing  of  a 
claim  for  injury,  disability  or  death 
benefits  under  section  101(a)  of  the  Act. 

(e)  Subpart  D  contains  provisions 
relating  to  claims  for  detention  benefits 
under  section  101(b)  of  the  Act. 

(f)  Subpart  E  contains  m.iscellaneous 
provisions  concerning  disclosure  of 
program  information,  approval  of  claims 
for  legal  services,  and  assignment  of 
claim. 

§61.4    DcfMtiona  and  use  Of  tsrms. 

For  the  purpose  of  this  part — 

(a)  'The  Act"  means  the  War  Hazards 
Compensation  Act,  42  U.S.C.  1701  et 
seq..  as  amended. 

(b)  "Office'  or  "OWCP"  means  the 
Office  of  Workers'  Compensation 
Programs.  Employment  Standards 


Administration.  United  States 
Department  of  Labor. 

(c)  "Contractor  with  the  United 
States"  includes  any  subcontractor  or 
subordinate  subcontractor. 

(d)  "Carrier"  means  any  payer  of 
benefits  for  which  reimbursement  is 
requested  under  the  Act,  and  includes 
insurance  carriers,  self-insured 
employers  and  compensation  funds. 

(e)  "'War-Risk  Hazard"  means  any 
hazard  arising  during  a  war  in  which  the 
United  States  is  engaged;  during  an 
armed  conflict  in  which  the  United 
States  is  engaged,  whether  or  not  war 
has  been  declared;  or  dunng  a  war  or 
armed  conflict  between  military  forces 
of  any  origin,  occurring  within  any 
country  in  which  a  person  covered  by 
the  Act  is  serving:  from — 

(1)  The  discharge  of  any  missile 
(including  liquids  and  gas)  or  the  use  of 
any  weapon,  explosive,  or  other  noxious 
thing  by  a  hostile  force  or  person  or  in 
combating  an  attack  or  an  imagined 
attack  by  a  hostile  force  or  person: 

(2)  Action  of  a  hostile  force  or  person, 
including  rebellion  or  insurrection 
against  the  United  States  or  any  of  its 
allies; 

(3)  The  discharge  or  explosion  of 
munitions  intended  for  use  in  connection 
with  a  war  or  armed  conflict  with  a 
hostile  force  or  person  (except  with 
respect  to  employees  of  a  manufacturer, 
processor,  or  transporter  of  munitions 
during  the  manufacture,  processing,  or 
transporting  of  munitions,  or  while 
stored  on  the  premises  of  the 
manufacturer,  processor,  or  transporter); 

(4)  The  collision  of  vessels  in  convoy 
or  the  operation  of  vessels  or  aircraft 
without  running  lights  or  without  other 
customary  peacetime  aids  to  navigation; 
or 

(5)  The  operation  of  vessels  or  aircraft 
in  a  zone  of  hostilities  or  engaged  in  war 
activities. 

(f)  "'Hostile  Force  or  Person"  means 
any  nation,  any  subject  of  a  foreign 
nation,  or  any  other  person  serving  a 
foreign  nation — 

(1)  Engaged  in  a  war  against  the 
United  States  or  any  of  its  allies; 

(2)  Engaged  in  armed  conflict,  whether 
or  not  war  has  been  declared,  against 
the  United  States  or  any  of  its  allies:  or 

(3)  Engaged  in  a  war  or  armed  conflict 
between  military  forces  of  any  origin  in 
any  country  in  which  a  person  covered 
by  the  Act  is  serving. 

(g)  "Allies"  means  any  nation  with 
which  the  United  States  is  engaged  in  a 
common  military  effort  or  with  which 
the  United  States  has  entered  into  a 
common  defensive  military  alliance. 

(h)  "War  Activities"  includes 
activities  directly  relating  to  military 
operations. 


(i)  "Continental  United  States"  means 
the  States  and  the  District  of  Columbia. 

(j)  "Injury"  means  injury  resulting 
from  a  war-risk  hazard,  as  defined  in 
this  section,  whether  or  not  such  injury 
occurred  in  the  course  of  the  person's 
employment,  and  includes  any  disease 
proximately  resulting  from  a  war-risk 
hazard. 

(k)  "Death"  means  death  resulting 
from  an  injury,  as  defined  in  this  • 

section. 

(1)  The  terms  "compensation", 
"physician",  and  "medical,  surgical,  and 
hospital  services  and  supplies"  when 
used  in  Subparts  D  and  E  are  construed 
and  applied  as  defined  in  the  Federal 
Employees'  Compensation  Act,  as 
amended  (5  U.S.C.  8101  et  seq.). 

(m)  The  terms  "disability",  "wages", 
"child",  "grandchild",  "brother", 
"sister",  "parent",  "widow",  "widower", 
"student",  "adoption"  or  "adopted"  are 
construed  and  applied  as  defined  in  the 
Longshore  and  f4arbor  Workers' 
Compensation  Act,  as  amended  (33 
V.S.C.  901  et  seq.). 

Subpart  B — Reimbursement  of 
Carriers 

§61.100     General  reimbursement 
provisions. 

(a)  The  Office  shall  reimburse  any 
carrier  that  pays  benefits  under  the 
Defense  Base  Act  or  other  applicable 
workers'  compensation  law  due  to  the 
injury,  disability  or  death  of  any  person 
specified  in  §  61.1(a),  if  the  injury  or 
death  for  which  the  benefits  are  paid 
arose  from  a  war-risk  hazard.  The 
amount  to  be  reimbursed  includes 
disability  and  death  payments,  funeral 
and  burial  expenses,  medical  expenses, 
and  the  reasonable  and  necessary 
claims  expense  incurred  in  processing 
the  request. 

(b)  The  Office  shall  not  provide 
reimbursement  in  any  case  in  which  an 
additional  premium  for  war-risk  hazard 
was  charged,  or  in  which  the  carrier  has 
been  reimbursed,  paid,  or  compensated 
for  the  loss  for  which  reimbursement  is 
requested. 

(c)  Reimbursement  under  this  section 
with  respect  to  benefits  shall  be  limited 
to  the  amounts  which  will  discharge  the 
liability  of  the  carrier  under  the 
applicable  workers'  compensation  law. 

§61.101     FHtng  •  request  for 
relmbursemafit 

(a)  A  carrier  or  employer  may  file  a 
request  for  reimbursement.  The  request 
shall  be  submitted  to  the  U.S. 
Department  of  Labor,  Office  of  Workers' 
Compensation  Programs,  Branch  of 
Special  Claims.  P.O.  Box  37117, 
Washington.  DC  2001^7117; 
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(h)  Each  request  for  reimbursement 
shall  include  documentation  itemizing 
the  payments  for  which  reimbursement 
is  claimed.  The  documentation  shall  be 
sufncient  to  establish  the  purpose  of  the 
payment,  the  name  of  the  payee,  the 
dale(8)  for  which  payment  was  made, 
and  the  amount  of  the  payment.  Copies 
of  any  medical  reports  and  bills  related 
to  medical  examination  or  treatment  for 
which  reimbursement  is  claimed  shall 
also  be  submitted.  If  the  carrier  cannot 
provide  copies  of  the  payment  drafts  or 
receipts,  the  Office  may  accept  a 
certified  listing  of  payments  which 
includes  payee  name,  description  of 
services  rendered,  date  of  services 
rendered,  amount  paid,  date  paid,  check 
or  draft  number,  and  signature  of 
certifier. 

(c)  When  filing  an  initial  request  for 
reimbursement  under  the  Act,  the  carrier 
shall  submit  copies  of  all  available 
documents  related  to  the  workers' 
compensation  case,  including — 

(1)  Notice  and  claim  forms; 

(2)  Statements  of  the  employee  or 
employer 

(3)  Medical  reports: 

(4)  Compensation  orders;  and 

(5)  Proof  of  liability  (e.g.,  insurance 
policy  or  other  documentation). 

§61.102     CMsposttion  of  relmtnjrwjment 
requests. 

(a)  If  the  Office  finds  that  insufficient 
or  inadequate  information  has  been 
submitted  with  the  claim,  the  carrier 
shall  be  asked  to  submit  further 
information.  Failure  to  supply  the 
requested  information  may  result  in 
disallowance  of  items  not  adequately 
supported  as  properly  reimbursable. 

(b)  The  Office  shall  not  withhold 
payment  of  an  approved  part  of  a 
reimbursement  request  because  of 
denial  of  another  part  of  the 
reimbursement  request. 

(c)  The  Office  shall  regard  awards, 
decisions  and  approved  settlement 
agreements  under  the  Defense  Base  Act 
or  other  applicable  workers" 
compensation  law.  that  have  become 
final,  as  establishing,  prima  facie,  the 
right  of  the  beneficiary  to  the  payment 
awarded  or  provided  for. 

(d)  The  Office  shall  advise  the  carrier 
of  the  amount  approved  for 
reimbursement.  If  the  reimbursement 
request  has  been  denied  in  whole  or  in 
part,  the  Office  shall  provide  the  carrier 
an  explanation  of  the  action  taken  and 
the  reasons  for  the  action.  A  carrier 
within  the  United  States  may  file 
objections  with  the  Associate  Director 
for  Federal  Employees'  Compensation  to 
the  disallowance  or  reduction  of  a  claim 
within  60  days  of  the  Office's  decision. 
A  carrier  outside  the  United  States  has 


six  months  within  which  to  file 
objections  with  the  Associate  Director. 
The  Office  may  consider  objections  filed 
beyond  the  time  limits  under  unusual 
circumstances  or  when  reasonable 
cause  has  been  shown  for  the  delay.  A 
determination  by  the  Office  is  final. 

(e)  In  determining  whether  a  claim  is 
reimbursable,  the  Office  shall  hold  the 
carrier  to  the  same  degree  of  care  and 
prudence  as  any  individual  or 
corporation  in  the  protection  of  its 
interests  or  the  handling  of  its  affairs 
would  be  expected  to  exercise  under 
similar  circumstances.  A  part  or  an  item 
of  a  claim  may  be  disapproved  if  the 
Office  finds  that  the  carrier— 

(1)  Failed  to  take  advantage  of  any 
right  accruing  by  assignment  or 
subrogation  (except  against  the  United 
States,  directly  or  indirectly,  its 
employees,  or  members  of  its  armed 
forces)  due  to  the  liability  of  a  third 
party,  unless  the  financial  condition  of 
the  third  party  or  the  facts  and 
circumstances  surrounding  the  liability 
justify  the  failure; 

(2)  Failed  to  take  reasonable  measures 
to  contest,  reduce,  or  terminate  its 
liability  by  appropriate  available 
procedures  under  workers' 
compensation  law  or  otherwise:  or 

(3)  Failed  to  make  reasonable  and 
adequate  investigation  or  inquiry  as  to 
the  right  of  any  person  to  any  benefit  or 
payment;  or 

(4)  Failed  to  avoid  augmentation  of 
liability  by  reason  of  delay  in 
recognizing  or  discharging  a 
compensation  claimant's  right  to 
benefits. 

5  61.103    Examination  of  records  of  carrier. 
Whenever  it  is  deemed  necessary,  the 
Office  may  request  submission  of  case 
records  or  may  inspect  the  records  and 
accounts  of  a  carrier  for  the  purpose  of 
verifying  any  allegation,  fact  or  payment 
stated  in  the  claim.  The  carrier  shall 
furnish  the  records  and  permit  or 
authorize  their  inspection  as  requested. 
The  right  of  inspection  shall  also  relate 
to  records  and  data  necessary  for  the 
determination  of  whether  any  premium 
or  other  charge  was  made  with  respect 
to  the  reimbursement  claimed. 

§61.104    RelmlMjrsement  of  ciatms 
expense. 

(a)  A  carrier  may  claim 
reimbursement  for  reasonable  and 
necessary  claims  expense  incurred  in 
connection  with  a  case  for  which 
reimbursement  is  claimed  under  the  Act. 
Reimbursement  may  be  claimed  for 
allocated  and  unallocated  claims 
expense. 

(b)  The  term  "allocated  claims 
expense"  includes  payments  made  for 


reasonable  attorneys'  fees,  court  and 
litigation  costs,  expenses  of  witnesses 
and  expert  testimony,  examinations, 
autopsies  and  other  items  of  expense 
that  were  reasonably  incurred  in 
determining  liability  under  the  Defense 
Base  Act  or  other  workers' 
compensation  law.  Allocated  claims 
expense  must  be  itemized  and 
documented  as  described  in  5  61.101. 

(c)  The  term  "unallocated  claims 
expense"  means  costs  that  are  incurred 
in  processing  a  claim,  but  cannot  be 
specifically  itemized  or  documented.  A 
carrier  may  receive  reimbursement  of 
unallocated  claims  expense  in  an 
amount  up  to  15%  of  the  sum  of  the 
reimbursable  payments  made  under  the 
Defense  Base  Act  or  other  workers' 
compensation  law.  If  this  method  of 
computing  unallocated  claims  expense 
would  not  result  in  reimbursement  of 
reasonable  and  necessary  claims 
expense,  the  Office  may,  in  its 
discretion,  determine  an  amount  that 
fairly  represents  the  expenses  incurred, 
(d)  The  Office  shall  not  consider  as  a 
claims  expense  any  general 
administrative  costs,  general  office 
maintenance  costs,  rent,  insurance, 
taxes,  or  other  similar  general  expenses. 
Nor  shall  expenses  incurred  in 
establishing  or  documenting  entitlement 
to  reimbursement  under  the  Act  be 
considered. 

5  61.105    D*rect  payment  of  benefits. 

(a)  The  Office  may  pay  benefits,  as 
they  accrue,  directly  to  any  entitled 
beneficiary  in  lieu  of  reimbursement  of  a 
carrier. 

(b)  The  Office  will  njt  accept  a  case 
for  direct  payment  until  the  right  of  the 
person  or  persons  enttled  to  benefits 
has  been  established  and  the  Office 
finds  that  the  carrier  would  be  entitled 
to  reimbursement  for  continuing 
benefits. 

(c)  The  Office  will  not  accept  a  case 
for  direct  payment  until  the  rale  of 
compensation  or  benefit  and  the  period 
of  payment  have  become  relatively  fixed 
and  known.  The  Office  may  accept  a 
case  for  direct  payment  before  this 
condition  has  been  satisfied,  if  the 
Office  determines  that  direct  payment  is 
advisable  due  to  the  circumstances  in 
that  particular  case. 

(d)  In  cases  transferred  to  the  Office 
for  direct  payment,  medical  care  for  the 
effects  of  a  war -risk  injury  may  be 
furnished  in  a  manner  consistent  with 
the  regulations  governing  the  furnishing 
of  medical  care  under  the  Federal 
Employees'  Compensation  Act,  as 
amended  (5  U.S.C.  8101.  el  seq). 

(e)  The  transfer  of  a  case  to  the  Office 
for  direct  payment  does  not  affect  the 


hearing  or  adjudicatory  rights  of  a 
beneficiary  or  earner  as  established 
under  the  Defense  Base  Act  or  other 
applicable  workers'  compensation  law. 

(f)  The  Office  may  retransfer  any  case 
to  a  carrier  either  for  the  purpose  of 
completion  of  adjudicatory  processes  or 
for  continuation  of  payment  of  benefits. 

Subpart  C — Compensation  for  Injury, 
Disability  or  Death 

§  6 1 .200    Entitlement  to  tteneflts. 

(a)  Compensation  under  section  101(a) 
of  the  Act  is  payable  for  injury  or  death 
due  to  a  war-risk  hazard  of  an  employee 
listed  in  §  61.1(a),  whether  or  not  the 
person  was  engaged  in  the  course  of  his 
or  her  employment  at  the  time  of  the 
injury. 

(b)  Compensation  under  this  subpart 
is  paid  under  the  provisions  of  the 
Federal  Elmpioyees'  Compensation  Act, 
as  amended  (5  U.S.C.  8101  et seq], 
except  that  the  determination  of 
beneficiaries  and  the  computation  of 
compensation  are  made  in  accordance 
with  sections  6,  8.  9  and  10  of  the 
Longshore  and  Harlxir  Workers' 
Compensation  Act  (33  U.S.C.  901  et 
seq). 

(c)  The  Office  may  not  approve  a 
claim  for  compensation  if  any  of  the 
following  conditions  are  met: 

(1)  The  employee  resides  at  or  in  the 
vicinity  of  the  place  of  employment, 
does  not  live  there  solely  due  to  the 
exigencies  of  the  employment,  and  is 
injured  outside  the  course  of  the 
employment. 

(2)  The  claim  is  filed  due  to  the  injury 
or  death  of  a  prisoner  of  war  detained  or 
utilized  by  the  United  States. 

(3)  The  person  seeking  benefits 
recovers  or  receives  workers' 
compensation  benefits  from  any  other 
source  for  the  same  injury  or  death. 

(4)  The  person  seeking  benefits  is  a 
national  of  a  foreign  country  and  is 
entitled  to  compensation  benefits  from 
that  or  any  other  foreign  country  on 
account  of  the  same  injury  or  death. 

(5)  The  employee  is  convicted  in  a 
court  of  competent  jurisdiction  of  any 
subversive  act  against  the  United  States 
or  any  of  its  allies. 

§61.201    FUlng  of  notic*  and  cteim. 

An  employee  or  his  or  her  survivors 
may  file  a  claim  under  section  101(a)  of 
the  Act  only  after  a  determination  has 
been  made  that  no  benefits  are  payable 
under  the  Defense  Base  Act 
administered  by  the  Office's  Division  of 
Longshore  and  Harbor  Workers' 
Compensation.  Notice  and  claim  may  be 
filed  on  standard  Longshore  or  Federal 
Employees'  Comi>en»ation  Act  forms. 
The  claimant  shall  submit  notice  and 
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claim,  along  with  any  supporting 
documentation,  to  the  U.S.  Department 
of  Labor,  Office  of  Workers' 
Compensation  Programs,  Branch  of 
Special  Claims,  P.O.  Box  37117, 
W  ashington,  DC  20013-7117. 

§61.202    Time  limitations  for  fUlng  notk« 
and  claim. 

The  time  limitation  provisions  found 
in  5  U.S.C  8119  through  8122  apply  to 
the  filing  of  claims  under  section  101(a) 
of  the  War  Hazards  Compensation  Act. 
The  Office  may  waive  the  time 
limitations  if  it  finds  that  circumstances 
beyond  the  claimant's  control  prevented 
the  filing  of  a  timely  claim. 

§  6 1 .203    UmiUtions  on  and  deductlona 
from  benefits. 

(a)  Compensation  payable  for  injury, 
disability  or  death  may  not  exceed  the 
maximum  limitations  specified  in 
section  6(b)  of  the  Longshore  and 
Harbor  Workers'  Compensation  Act,  as 
amended. 

(bj  In  determining  benefits  for 
disability  or  death,  the  Office  shall  not 
apply  the  minimum  limits  found  in 
sections  6(b)  and  9(e)  of  the  Longshore 
and  Harbor  Workers'  Compensation 
Act. 

(c)  Compensation  for  death  or 
permanent  disability  payable  to  persons 
who  are  not  citizens  of  the  United  States 
and  who  are  not  residents  of  the  United 
States  or  Canada  is  in  the  same  amount 
as  provided  for  residents,  except  that 
dependents  in  a  foreign  country  are 
limited  to  the  employee's  spouse  and 
children,  or  if  there  be  no  spouse  or 
children,  to  the  employee's  father  or 
mother  whom  the  employee  supported, 
either  wholly  or  in  part,  for  the  period  of 
one  year  immediately  prior  to  the  date 
of  the  injury.  The  Office  may  discharge 
its  liability  for  all  future  payments  of 
compensation  to  a  noncitizen/ 
nonresident  by  paying  a  lump  sum 
representing  one-half  the  commuted 
value  of  all  future  compensation  as 
determined  by  the  Office. 

(d)  If  any  employee  or  beneficiary 
receives  or  claims  wages,  payments  m 
lieu  of  wages,  or  insurance  benefits  for 
disability  or  loss  of  life  (other  than 
workers'  compensation  benefits),  and 
the  cost  of  these  fiayments  is  provided 
in  whole  or  in  part  by  the  United  States, 
the  Office  shall  credit  the  amount  of  the 
benefits  against  any  payments  to  which 
the  person  is  entitled  under  the  Act.  The 
Office  shall  apply  credit  only  where  the 
wages,  payments,  or  benefits  received 
are  items  for  which  the  contractor  is 
entitled  to  reimbursement  from  the 
United  States,  or  where  they  are 
otherwise  reimbursable  by  the  United 
States. 
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(e)  If  an  employee  who  is  receiving 
workers'  compensation  benefits  on 
account  of  a  prior  accident  or  disease 
sustains  an  injury  compensable  under 
the  Act,  the  employee  is  not  entitled  to 
any  benefits  under  the  Act  during  the 
period  covered  by  other  workers' 
compensation  benefits  unless  the  injury 
from  a  war-risk  hazard  increases  the 
employee's  disability.  If  the  war-risk 
injury  increases  the  disability, 
compensation  under  the  Act  is  payable 
only  for  the  amount  of  the  increase  in 
disability.  This  provision  is  applicable 
only  to  disability  resulting  jointly  from 
two  unrelated  causes,  namely,  (1)  prior 
industrial  accident  or  disease,  and  (2) 
injury  from  a  war-risk  hazard. 

(f)  Compensation  for  disability  under 
this  subchapter,  with  the  exception  of 
allowances  for  scheduled  losses  of 
members  or  functions  of  the  body,  may 
not  be  paid  for  the  same  period  of  time 
during  which  benefits  for  detention 
under  this  subchapter  are  paid  or 
accrued. 

§  61.204    Furnishing  of  medical  treatment 

All  medical  ser\'ices,  appliances, 
drugs  and  supplies  which  in  the  opinion 
of  the  Office  are  necessary  for  the 
treatment  of  an  injury  coming  within  the 
purview  of  section  101(a)  of  the  Act 
shall  be  furnished  to  the  same  extent, 
and  wherever  practicable  in  the  same 
manner  and  under  the  same  regulations, 
as  are  prescribed  for  the  furnishing  of 
medical  treatment  under  the  Federal 
Employees'  Compensation  Act,  as 
amended  (5  U.S.C.  8101  et  seq.]. 

§  61.205    Burial  txpena*. 

(a)  When  the  death  of  a  person  listed 
in  §  61.1(a)  results  from  an  injury  caused 
by  a  war-risk  hazard,  the  Office  shall 
pay  reasonable  burial  expenses  up  to 
the  amount  specified  in  section  9  of  the 
Longshore  and  Harbor  Workers' 
Compensation  Act.  If  any  part  of  the 
burial  expense  has  been  paid  by  any 
other  agency  of  the  United  States,  or  by 
any  person  under  obligation  to 
discharge  burial  expenses,  the  amount 
80  paid  shall  be  deducted  from  the 
burial  expense  payable  by  the  Office. 
Payment  will  be  made  directly  (1)  to 

the  undertaker,  (2)  to  the  estate  of  the 
deceased  if  the  estate  is  obligated  to 
make  payment,  or  (3)  to  any  person  who 
has  paid  such  burial  expenses  and  is 
entitled  to  such  reimbursement. 

(b)  If  the  employee's  home  is  within 
the  United  States  and  death  occurs 
away  from  the  employee's  home  or 
outside  the  United  States,  the  Office 
may  pay  an  additional  sum  for 
transporting  the  remains  to  the  home. 
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§61.206    Report*  by  employees  and 
dependents. 

The  Office  may  require  a  claimant  to 
submit  reports  of  facts  materially 
affecting  the  claimant's  entitlement  to 
compensation  under  the  Act.  These  may 
include  reports  of  recurrence  or 
termination  of  disability,  of  employment 
and  earnings,  or  of  a  change  in  the 
marital  or  dependency  status  of  a 
beneficiary. 

Subpart  D — Detention  Benefits 

§  6 1  300     Payment  of  Detention  Benefits. 

(a)  The  Office  shall  pay  detention 
benefits  to  any  person  listed  in  S  61.1(a) 
who  is  detained  l)y  a  hostile  force  or 
person,  or  who  is  not  returned  to  his  or 
her  home  or  to  the  place  of  employment 
by  reason  of  the  failure  of  the  United 
Stales  or  its  contractor  to  furnish 
transportation.  Benefits  are  payable  for 
periods  of  absence  on  and  subsequent  to 
January  1. 1942,  regardless  of  whether 
the  employee  was  actually  engaged  in 
the  course  of  his  or  her  employment  at 
the  time  of  capture  or  disappearance. 

(b)  For  the  purposes  of  paying  benefits 
for  detention,  the  employee  is 
considered  as  totally  disabled  until  the 
time  that  the  employee  is  returned  to  his 
or  her  home,  to  the  place  of  employment, 
or  to  the  jurisdiction  of  the  United 
States.  The  Office  shall  credit  the 
compensation  benefits  to  the  employee's 
account,  to  be  paid  to  the  employee  for 
the  period  of  the  absence  or  until  the 
employee's  death  is  in  fact  established 
or  can  be  legally  presumed  to  have 
occurred.  A  part  of  the  compensation 
accruing  to  the  employee  may  be 
disbursed  during  the  period  of  absence 
to  the  employee's  dependents. 

(c)  During  the  period  of  absence  of 
any  employee  detained  by  a  hostile 
force  or  person,  detention  benefits  shall 
be  credited  to  the  employee's  account  at 
one  hundred  percent  of  his  or  her 
average  weekly  wages.  The  average 
weekly  wages  may  not  exceed  the 
average  weekly  wages  paid  to  civilian 
employees  of  the  United  States 
performing  the  same  or  most  similar 
employment  in  that  geographic  area.  If 
there  are  eligible  dependents,  the  Office 
may  pay  to  these  dependents  seventy 
percent  of  the  credited  benefits. 

(d)  The  Office  may  not  pay  detention 
benefits  under  any  of  the  following 
conditions: 

(1)  The  employee  resides  at  or  in  the 
vicinity  of  the  place  of  employment, 
does  not  live  there  solely  due  to  the 
exigencies  of  the  employment,  and  is 
detained  under  circumstances  outside 
the  course  of  the  employment. 


(2)  The  person  detained  is  a  prisoner 
of  war  detained  or  utilized  by  the  United 
States. 

(3)  Workers'  compensation  benefits 
from  any  other  source  or  other  payments 
from  the  United  States  are  paid  for  the 
same  period  of  absence  or  detention. 

(4)  The  person  seeking  detention 
benefits  is  a  national  of  a  foreign 
country  and  is  entitled  to  compensation 
benefits  from  that  or  any  other  foreign 
country  on  account  of  the  same  absence 
or  detention. 

(5)  The  employee  is  convicted  in  a 
court  of  competent  jurisdiction  of  any 
subversive  act  against  the  United  States 
or  any  of  its  allies. 

{61.301     Filing  a  ctalm  for  detentton 
benefits. 

(a)  A  claim  for  detention  benefits  shall 
contain  the  following  information:  name, 
address,  and  occupation  of  the  missing 
employee;  name,  address  and  relation  to 
the  employee  of  any  dependent  making 
claim:  name  and  address  of  the 
employer  contract  number  under  which 
employed;  date,  place  and 
circumstances  of  capture  or  detention: 
date,  place  and  circumstances  of  release 
(if  applicable).  The  employer  shall 
provide  information  about  the 
circumstances  of  the  detention  and  the 
employee's  payrate  at  the  time  of 
capture.  Dependents  making  claim  for 
detention  benefits  may  be  required  to 
submit  all  evidence  available  to  them 
conceming  the  employment  status  of  the 
missing  person  and  the  circumstances 
surrounding  his  or  her  absence. 

(b)  A  claim  filed  by  a  dependent  or  by 
the  employee  upon  his  or  her  release 
should  be  sent  with  any  supporting 
documentation  to  the  U.S.  Department 
of  Labor.  Office  of  Workers' 
Compensation  Programs,  Branch  of 
Special  Claims.  P.O.  Box  37117. 
Washington.  DC  20m 3-7117. 

§61.302    Tlnte  Umltatlons  for  ruing  a  claim 
for  detention  benefits. 

The  time  limitation  provisions  found 
in  the  Federal  Employees'  Compensation 
Act,  as  amended  (5  U.S.C  8101  et  srq  ] 
apply  to  the  filing  of  claims  for  detention 
benefits.  The  Office  may  waive  the  time 
limitations  if  it  finds  that  circumstances 
beyond  the  claimant's  control  prevented 
the  filing  of  a  timely  claim. 

5  61303     Oetermlnatlon  of  detention 
status. 

A  determination  that  an  employee  has 
been  detained  by  a  hostile  force  or 
person  may  be  made  on  the  basis  that 
the  employee  has  disappeared  under 
circumstances  that  make  detention 
appear  probable.  In  making  the 
determination,  the  Office  will  consider 


the  information  and  the  conclusion  of 
the  Department  or  agency  of  the  United 
States  having  knowledge  of  the 
circumstances  surrounding  the  absence 
of  the  employee  as  prima  facie  evidence 
of  the  employee's  sratus  The 
presumptive  status  of  total  disability  of 
the  missing  person  shall  continue  during 
the  period  of  the  absence,  or  until  death 
is  in  fact  established  or  can  be  legally 
presumed  to  have  occurred. 

§61.304     Limitations  on  and  deductions 
from  detention  beneftt*. 

(a]  In  determining  benefits  for 
detention,  the  Office  shall  not  apply  the 
minimum  limits  found  in  sections  6(b) 
and  9(e)  of  the  Longshore  and  Harbor 
Workers'  Compensation  Act. 

(b)  If  any  employee  or  dependent 
receives  or  claims  wages,  payments  in 
lieu  of  wages,  or  insurance  benefits  for 
the  period  of  detention,  and  the  cost  of 
the  wages,  payments  or  benefits  is 
provided  in  whole  or  in  part  by  the 
United  States,  the  Office  shall  credit  the 
amount  of  the  benefits  against  any 
detention  payments  to  which  the  person 
is  entitled  under  the  Act.  The  Office 
shall  apply  credit  only  where  the  wages, 
payments,  or  benefits  received  are  items 
for  which  the  contractor  is  entitled  to 
reimbursement  from  the  United  States, 
or  where  they  are  otherwise 
reimbursable  by  the  United  States. 

§61.305     Responslbimies  of  dependents 
receiving  detention  benefits. 

A  dependent  having  knowledge  of  a 
change  of  status  of  a  missing  employee 
shall  promptly  inform  the  Office  of  the 
change  The  Office  must  be  advised 
immediately  by  the  dependent  if 'he 
employee  is  returned  home  or  to  the 
place  of  his  or  her  employment,  or  is 
able  to  be  returned  to  the  jurisdiction  of 
the  United  States. 

§  61.306     Transportation  of  persons 
released  from  detention  and  return  of 
employees. 

(a)  The  Office  may  furnish  the  cost  of 
transporting  an  employee  from  the  point 
of  the  employee  s  release  from  detention 
to  his  or  her  home,  the  place  of 
employment,  or  other  place  within  the 
jurisdiction  of  the  United  States  The 
Office  shall  not  pay  for  transportation  if 
the  employee  is  furnished  the 
transportation  under  any  agreement 
with  his  or  her  employer  or  under  any 
other  provision  of  law 

(b)  The  Office  may  furnish  the  cost  of 
transportation  under  circumstances  not 
involving  detenUon,  if  the  furnishing  of 
transportation  is  an  obligation  of  the 
United  States  or  its  contractor,  and  the 
United  States  or  its  contractor  fails  to 
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return  the  employee  to  his  or  her  home 
or  to  the  place  of  employment. 

§  6 1 .307    Transportation  of  recovered 
bodies  of  missing  persons. 

If  an  employee  dies  while  in  detention 
and  the  body  is  later  recovered,  the 
Office  may  provide  the  cost  of 
transporting  the  body  to  the  home  of  the 
deceased  or  to  any  place  designated  by 
the  employee's  next  of  kin.  near  relative, 
or  legal  representative. 

Subpart  E— Miscellaneous  Provisions 

§  61.400    Custody  of  records  relating  to 
claims  under  tt>e  War  Hazards 
Compensation  Act 

All  records,  medical  and  other  reports, 
statements  of  witnesses  and  other 
papers  filed  with  the  Office  with  respect 
to  the  disability,  death,  or  detention  of 
any  person  coming  within  the  purview 
of  the  Act,  are  the  official  records  of  the 
Office  and  are  not  records  of  the  agency, 
establishment.  Government  department, 
employer,  or  individual  making  or 
having  the  care  or  use  of  such  records. 

§61.401    Confidentiality  Of  records. 

Records  of  the  Office  pertaining  to 
injury,  death,  or  detention  are 
confidential,  and  are  exempt  from 
disclosure  to  the  public  under  section 
552(bl(6]  of  Title  5,  United  States  Code. 
No  official  or  employee  of  the  United 
States  who  has  investigated  or  secured 


statements  from  witnesses  and  others 
pertaining  to  any  case  within  the 
purview  of  the  Act,  or  any  person 
having  the  care  or  use  of  such  records, 
shall  disclose  information  from  or 
pertaining  to  such  records  to  any  person, 
except  in  accordance  with  applicable 
regulations  (see  29  CFR  Pari  70a). 

§61.402    Protection,  release,  Inspection 
and  copying  of  records. 

The  protection,  release,  inspection 
and  copying  of  the  records  shall  be 
accomplished  in  accordance  with  the 
rules,  guidelines  and  provisions 
contained  in  Part  70  and  Part  70a  of  Title 
29  of  the  Code  of  Federal  Regulations 
and  the  annual  notice  of  systems  of 
records  and  routine  uses  as  published  in 
the  Federal  Register, 

§  6 1 .403    Approval  of  claims  for  legal  and 
ott>er  services. 

(a)  No  claim  for  legal  services  or  for 
any  other  services  rendered  in  respect  to 
a  claim  or  award  for  compensation 
under  the  Act  to  or  on  account  of  any 
person  shall  be  valid  unless  approved 
by  the  Office.  Any  such  claim  approved 
by  the  Office  shall,  in  the  manner  and  to 
the  extent  fixed  by  the  Office,  be  paid 
out  of  the  compensation  payable  to  the 
claimant. 

(b)  The  Office  shall  not  recognize  a 
contract  for  a  stipulated  fee  or  for  a  fee 
on  a  contingent  basis.  No  fee  for 
services  shall  be  approved  except  upon 


application  supported  by  a  sufficient 
statement  of  the  extent  and  character  of 
the  necessary  work  done  on  behalf  of 
the  claimant.  Except  where  the  claimant 
was  advised  that  the  representation 
would  be  rendered  on  a  gratuitous  basis, 
the  fee  approved  shall  be  reasonably 
commensurate  with  the  actual  necessary 
work  performed  by  the  representative, 
and  with  due  regard  to  the  capacity  in 
which  the  representative  appeared,  the 
amount  of  compensation  involved,  and 
the  circumstances  of  the  claimant. 

§  61.404    Assignments;  credHors. 

The  right  of  any  person  to  benefits 
under  the  Act  is  not  transferable  or 
assignable  at  law  or  in  equity  except  to 
the  United  States,  and  none  of  the 
moneys  paid  or  payable  (except  money 
paid  as  reimbursement  for  funeral 
expenses),  or  rights  existing  under  the 
Act  are  subject  to  execution,  levy, 
attachment,  garnishment,  or  other  legal 
process  or  to  the  operation  of  any 
bankruptcy  or  insolvency  law. 

PART  20— {REMOVED] 

3.  20  CFR  Part  62  is  removed. 

Signed  at  Washington.  DC.  this  27th  day  of 
May  1967. 

WilUam  E.  Brock. 

Secretory  of  Labor. 

(PR  Doc.  87-12374  Filed  5-2&-87;  8:45  am] 
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Part  IV 


Department  of  the 
interior 

Office  of  Surface  Mining  Reclamation  and 
Enforcement 

30  CFR  Parts  700,  et  al. 
Surface  Coal  Mining  and  Reclamation 
Operations;  Exemption  for  Coal 
Extraction  Incidental  to  the  Extraction  of 
Other  Minerals;  Proposed  Rule 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Parts  700,  702.  750.  870,  910. 
912,  921.  922,  933,  937,  939,  941,  942, 
an<J947 

Surface  Coal  Mining  and  Reclamation 
Operations;  Exemption  for  Coal 
Extraction  Incidental  to  the  Extraction 
of  Other  Minerals 

AOENcr.  Office  of  Surface  Mining 

Kt(  i.imation  and  Enforcement.  Interior. 

action:  Proposed  rule. 

summary:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSMRE 
or  Office)  of  the  United  States 
Department  of  the  Interior  (DO!) 
proposes  to  amend  its  regulations 
relating  to  the  exemption  contained  in 
§  701(28)  of  the  Surface  Mining  Control 
and  Reclamation  Act  of  1977  (SMCRA  or 
Act)  concerning  the  extraction  of  coal 
incidental  to  the  extraction  of  other 
minerals. 

The  rule  is  being  proposed  in  order  to 
provide  guidance  to  the  coal  and 
noncoal  mining  industry  and  coal 
regulatory  authorities  concerning  the 
implementation  of  the  exemption  under 
section  701(28).  The  proposed  rule  would 
result  in  the  administration  of  the 
exemption  in  a  practical  manner  which 
would  provide  the  exemption  for 
legitimate  operations  and  prevent  the 
use  of  the  exemption  for  operations  that 
should  be  subject  to  the  environmental 
protection  measures  of  SMCRA. 
DATES:  Written  Comments:  OSMRE  will 
accept  written  oominents  on  the 
proposed  rule  until  5  p.m..  Eastern  time 
on  August  10,  1987. 

Public  Hearings:  Upon  request. 
OSMRE  will  hold  public  hearmgs  on  the 
proposed  rule  in  Washington,  DC;  and 
Columbus.  Ohio  at  9-30  asn..  local  time 
on  August  3,  1967.  Upon  request. 
OSMRE  will  also  hold  public  hearings  in 
the  States  of  Ceorj^ia,  Idaho. 
Massachusetts,  Michigan.  North 
Carolina,  Oregon,  Rhode  Island.  South 
Dakota.  Tennessee,  and  Washington, 
where  Federal  regulatory  programs  are 
in  effect,  at  times  and  on  dates  to  be 
announced  prior  to  the  hearings. 
OSMRE  will  accept  requests  for  public 
hearings  until  5:00  p.m..  Eastern  time  on 
|uly  1, 1987.  Individuals  wishing  to 
attend  but  not  testify  at  any  hearing 
should  contact  the  person  identified 
under  "FOR  FURTHER  INFORMATION 
CONTACT"  beforehand  to  verify  that  the 
hearing  will  be  held. 
ADDRESSES:  Written  Comments:  Hand- 
dehver  to  the  Office  of  Surface  Mining 


RecLMnaUon  ami  Enforcement 
Admir»8tratTve  Record,  Room  S131. 1100 
L  Street,  NW.,  Washington,  DC;  or  mail 
to  the  Office  of  Surface  Mining 
Reclamation  and  Enforcement, 
Administrative  Record,  Room  SI  n   i- 
1951  Constitution  Avenue.  Wa»iuagton. 
DC  20240, 

Public  Hearings:  Departmeat  of  the 
Interior  Auditorium,  18th  andC  Streets. 
NW.,  Washington,  DC,  and  Rcxiw  220 
Federal  Building,  85  Marconi  BJvd, 
Columbus,  Ohio.  The  addresses  fnr  any 
hearings  scheduled  in  the  State*  of 
Georgia,  Idaho,  Massachusetts, 
Michigan,  North  Carolina,  Oregon. 
Rhode  Island.  South  Dakota.  Tennessee 
and  Washington  will  be  announced 
prior  to  the  hearings. 

Request  For  Public  Heanrfgs:  Satimit 
orally  or  in  writing  to  the  piTscm  aiid 
address  specified  under  "for  rirthcr 

INFORMATION  CONTACT". 
FOR  FURTHER  INFORMATION  CONTACT: 
lames  Fary,  Division  of  Abancioned 
Mine  Land  Reclamation.  Offioeof 
Surface  Mining  Reclamation  and 
Enforcement,  U.S.  Department  ef  the 
Interior,  1951  Constitution  Avenue,  NW.. 
Washrngton.  DC  20240;  Telephone:  202- 
14,1-.X1"5  (Comii»rrrial  or  FTS). 
SUPPLEMENT AAY  INFORMATION: 

I.  Public  Comment  Procedures 

II.  Background 

III.  Discussion  of  Proposed  Rule 
IV      Priiredural  IbiHtlprs 

I.  Public  Cimrmmni  Procedures 
Written  Comments 

Written  comments  submitted  on  the 
proposed  rule  should  be  specific  should 
be  confined  to  iaaues  pertinent  to  the 
proposed  rule,  and  should  explain  the 
reason  for  any  recommended  chanfte 
Where  practical,  commenters  should 
submit  three  copies  of  their  conMoents 
(see"AOOf»es9e«")  Comments  received 
after  the  liose  orf  the  comment  period 
(see  "DATES")  may  not  necessarily  be 
considered  or  irwrluded  in  the 
Adininisuauve  Record  for  the  fi«al  rule. 

PmidK  Hearjngt 

OSMRE  will  hold  public  hearings  on 
the  proposed  rule  by  request  only.  The 
times,  dates  and  addresses  scheduled 
for  hearings  at  two  locations  are 
specified  previously  in  this  notice  (see 
"OATI8"  and  "ADDRESSES")  The  X\mr% 
dates  and  addresses  for  the  hecirmg-s  at 
the  remaining  locations  have  no*  yet 
been  scheduled,  but  will  be  armoun.  cd 
in  the  Federal  Register  at  least  7  days 
prior  to  any  hearings  which  are  bekl  at 
these  locations. 

Any  person  interested  in  partiap«t»<»n 
at  a  hearing  at  a  particular  location 
should  inform  Mr.  Fary  (see  "rom 


fURTMER  INFORMATION  CONTACT")  either 

orally  or  in  writing  of  the  desired 
hearing  location  by  5:00  p.m..  Eastern 
time  on  July  1, 1987.  If  no  one  has 
contacted  My.  Fary  to  express  an 
talt-rest  in  participating  in  a  hearing  at  a 
gi\en  location  by  that  date,  the  hearing 
will  not  be  held.  If  only  one  person 
expresses  an  interest,  a  public  meeting 
rather  than  a  hearing  may  be  held  and 
the  results  included  in  the 
Administrative  Record. 

If  a  hearing  is  held,  it  will  continue 
witil  all  persons  wishing  to  testify  have 
been  heard.  To  assist  the  transcriber 
and  ensure  an  accurate  record,  OSMRE 
recjaeslB  that  persons  who  testify  at  a 
hearii^  give  the  transcriber  a  written 
copy  of  their  testimony.  To  assist 
OSMRE  is  preparing  appropriate 
questions,  OSMRE  also  requests  that 
persons  who  plan  to  testify  submit  to 
OSMRE  at  the  address  previously 
specified  for  the  submission  of  written 
comments  (see  "ADDRESSES")  an 
advance  copy  of  ihuir  testimony, 

■.  Background 

Section  701(28)  of  the  Act.  30  U.S.C, 
1291,  excludes  from  the  definition  of 
■urface  coal  mining  operations  the 
extraction  of  coal  incidental  to  the 
extraction  of  other  minerals  where  coal 
does  not  exceed  16%  percent  of  the 
tonnage  of  minerals  removed  for 
purposes  of  commercial  use  or  sale. 
Operations  meeting  the  above  standard 
are  thereby  not  subject  as  surface  coal 
mining  operations  to  certain  SMCRA 
provisions  such  as  bonding,  permitting 
and  abandoned  mine  reclamation  fee 
payment. 

The  incidental  mining  exemption  first 
appeared  in  S.  425  introduced  in  the  93rd 
Congress.  S.  Rept.  No.  93-402,  93rd 
Cong.  1st  Sess.  160  (1973).  Although 
subsequent  minor  changes  were  made  in 
the  text,  this  provision  appeared  in 
every  major  version  of  the  Act  that  was 
considered  from  1973  to  1977.  Although 
the  legislative  history  of  this  provision  is 
limited,  the  Congressional  reports 
indicate  that  it  was  aimed  at  operations, 
soch  as  limestone  quarries,  where  the 
pnmary  mineral  being  sought  is 
somtthing  other  than  coal  and 
comparatively  small  proportions  of  coal 
•re  recovered  incidental  to  those 
operations. 

Regulations  implementing  this  section 
of  SMCRA  were  originally  published  in 
30  CFR  Part  700  on  March  13, 1979  (44 
FR  15315).  This  section  addresses  the 
acv.vities  exempted  from  the  Act.  With 
re*})H(  t  to  the  incidental  exemption, 
1 700 11  aimply  lists  such  operations  as 
exempt.  Paragraph  (c)  of  S  700.11 
pnnides  further  that  the  regulatory 


authority  may  raake  a  written 

dplermination.  when  requested,  whether 
the  operation  n  exempt  and  that  the 
p(?r»on  requesting  the  exea^ioa  has  the 
burden  of  estabiisfaing  the  exemptiOD.  If 
a  written  determinabon  of  exempticjn  is 
reversed  through  snbaequent 
administrative  or  judtciai  action,  any 
person  who.  in  good  faith,  has  made  a 
compiete  and  aoo«rate  request  for  an 
exemption  and  relied  upon  the 
deierrHioation.  wUl  not  be  cited  for 
violations  which  occurred  prior  to  the 
date  of  n>ver6<iL  Fur  exampie,  an 
operator's  prureversal  mining  would  not 
be  dted  as  mining  without  a  permit. 

Because  the  regulations  did  not 
provide  specific  guidance  concerning 
whether  an  operation  is  exempt,  an 
advance  notice  of  proposed  rulemaldng 
and  request  for  public  comment  on 
section  70H28J  of  SMCRA  were 
published  in  the  Federal  Register  on 
May  7,  1984  (49  FR  19336).  Also  at  that 
time,  OSMRE  published  guidehnes 
intended  to  assist  operators  and  the 
States  in  implementing  this  exemption 
perxling  promulgation  of  final 
regulations. 

An  important  objective  for  OSNfRE  is 
to  involve  major  external  groups  more 
effectively  in  regulatory  development. 
To  help  acrompHsh  this  obiective. 
OSMRE  has  undertaken  an  outreach 
effort  to  obtain  comments  on  initial 
drafts  of  significant  rulemaking  prior  to 
developing  proposed  r^jfnlations  for 
review  and  poHtcation  in  the  Federal 
Register  In  consideration  of  the 
comments  received  on  the  advance 
notice  of  pniposed  mlenaking.  &nd  after 
further  review  of  the  issue,  OSMRE 
solicited  additional  public  comments 
during  September  1986.  as  part  of  its 
outrea<~.h  program.  The  resultirrg 
outreach  comments  were  taken  into 
consKieration  when  preparing  this 
proposed  rulemaking. 

Once  a  final  rule  goveminj?  the 
exemption  for  coal  extraction  incidental 
to  the  extraction  of  other  minerals  is 
promulgated,  the  States  which  have 
achieved  primacy  will  need  to  amend 
their  regulator}'  programs  to  include 
proviwoos  which  are  no  iess  effective 
than  those  »et  forth  in  the  final  Federal 
rules. 

III.  Discussion  of  Proposed  Rule 

Part  702 

The  rale  wonld  adopt  a  new  Part  702 
relating  to  the  exemption  for  coal 
extraction  incidental  to  the  extraction  of 
other  minerals 

Sect  J  an  702.1 — Scape. 

The  propo««d  section  702  1  would 
explain  that  Part  702  implements  the 


exemption  contained  in  Section  701(28) 
of  SMRCA  concerning  the  extraction  of 
coal  iocidental  to  the  extraction  of  other 
minerals  where  coal  does  not  exceed 
16^  perceat  of  the  total  tonoage  of  coal 
and  other  miaerai^  removed  for 
purposes  of  commercial  use  or  sale  over 
the  life  of  the  mining  operation. 

The  operatioos  exempt  under  section 
701(28)  of  SMRCA  and  Part  702  are  not 
subject  to  the  environmental  protection 
performaoce  standards  of  Titie  V  and 
abandoned  mine  reclamation  fee 
provisions  of  Title  IV  of  the  Act.  OSMRE 
does,  however,  retain  the  ri^t  of 
inspectMjo  and  entry  to  verify  the 
validity  of  claimed  exemptions. 

Section  702.3 — Authority. 

Under  sections  201.  412.  and  501  of 
OSMRE.  Ae  Secretar>'  is  directed  to 
administer  the  pro-am  for  contrt^hng 
coal  nuniflg  operations  and  to  publish 
and  promnigate  such  niies  and 
regulations  as  may  be  necessary  to 
carry  out  the  purposes  and  provTSions  of 
SMCRA. 

Under  SectHMi  701(28)  trf  SMCRA.  an 
exemption  is  provided  from  the 
requirements  of  SMCRA  for  the 
extraction  of  coal  incidental  to  the 
extraxjtion  of  other  minerals  where  coal 
does  not  exceed  16^s  percent  of  the  total 
tonnage  of  coal  and  other  minerals 
removed  for  purposes  of  commercial  use 
or  sale. 

Section  702.5 — Definitions. 

The  proposed  rule  would  define 
"mining  area  "  as  an  individual 
excavation  site  or  pit  from  which 
minerals  and  overburden  are  removed. 
The  ^imary  purpose  for  the  definition 
being  limited  to  an  individual 
excavation  site  or  pit  is  to  preclude  an 
operator  from  averaging  mineral 
tonnages  from  different  locations  to  gain 
an  otherwise  unwarranted  exemption 
from  the  Act.  The  proposed  definition 
would  also  prohibit  an  operator  from 
claiming  an  exemption  by  combining 
production  from  distinct  non-coal  &nd 
coal  operations.  Each  excavation  site  or 
pit  must  individually  qualif>'  for  the 
exemption  in  accordance  with  the 
requirements  for  exemption  under 
§  702  14. 

The  proposed  rule  defines  "other 
minerals"  as  any  commercially  valuable 
substance  miried  for  its  mineral  value, 
excluding  coal,  topsoil  waste  and  fill 
material.  The  proposed  definition 
requires  that  the  substance  be  mined  for 
Us  mineral  value,  and  therefore,  allows 
the  re^latory  authority  the  flexibility  to 
consider  local  conditions  in  determining 
whett»er  the  mineral  has  commercial 
value.  I 


The  exclusion  of  waste  and  soil  from 
the  definition  of  other  minerals  is 
intended  Jo  take  into  aooonnt  material 
which  is  spoiled  or  otitewise  disposed  of 
in  a  manner  that  ]( is  not  used  for  its 
mineral  value.  Fiii  matenai  is  also 
excluded  from  the  detioitiar  d  other 
minerals.  Induding  fiii  matenai  as  ac 
other  nuneral.  or  commercial  «se  of  an 
other  nunerai.  could  resuit  in  tiie 
claiming  of  the  exemplKMi  to  avoid  being 
sub^t  to  the  enviroomentai  protection 
provisiuus  of  SMCRA.  For  exaaiple.  a 
surface  coai  raiarng  operator  could  haul 
"overburden"  to  a  site  outside  the 
mining  area  and  claim  the  material  is 
bemg  commericially  placed  to  prepare  a 
site  for  construction,  farming,  etc. 
Allowing  such  claims  could  circumvent 
the  provisions  of  SMCRA. 

A  more  definitive  list  of  materials  to 
be  excluded  from  the  definition  of  other 
minerals  is  not  pro\nded,  as  any  attempt 
to  list  specific  materials  that  are  not 
materials  runs  the  risk  of  excluding 
materials  which  may  serve  specialired 
uses  and  which  may  legitimately  be 
exempt. 

The  defmition  of  oiher  minerals  as 
provnded  in  section  701(14]  of  SMCRA  is 
not  used  in  the  proposed  rule.  It  is  clear 
from  the  legislative  history  that  the 
section  701(14)  definition  is  mtended  for 
use  under  section  709  of  SMCRA;  Study 
of  Reclamation  Standards  for  Surface 
Mining  of  Other  Minerals. 

Section  702. 11 — Requirements  for  Filing 
Notice  of  Exemption. 

The  proposed  rule  distinguishes 
between  new  and  existing  operations  in 
establishing  timeframes  for  filing  notices 
of  exemption  under  this  part.  Under 
§  702.11(a).  proposed  operations  must 
file  a  complete  notice  of  exemption  for 
each  mining  area  at  least  30  days  prior 
to  commencement  of  operations. 

Existing  operations,  covered  under 
§  702.11(b).  must  file  a  complete  notice 
of  exemption  wnth  the  regulatory 
authority  for  each  mining  area  within  60 
days  after  the  effective  dale  of  this  part 
if  they  intend  to  continue  operations 
afier  the  end  of  the  ftO-day  period  The 
60-day  timeframe  for  existing  operations 
is  provided  to  give  an  existing  operator 
time  to  determine  future  plans  and 
ensure  compliance  with  the  new 
regulations,  whereas  a  new  operator  has 
the  benefit  o!  planning  prior  to 
commencing  mining.  Although  each 
mining  area  must  qualify  on  its  own  for 
exemption,  one  notice  may  contain 
information  on  more  than  one  mining 
area. 

Pursuant  to  proposed  5  702.11(c)(1). 
the  regulatory  authority  shall  notify 
persons  if  the  exemption  is  incomplete 
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and  may  at  any  time  require  submittal  of 
additional  information.  A  complete 
notice  of  exemption  would  contain  the 
information  required  under  {  702  12  and 
would  be  sufncient  to  allow  review  for 
conformance  with  the  requirements  for 
exemption  under  I  702.14.  There  is  no 
specific  provision  for  an  extension  of 
time  when  a  notice  does  not  contain 
sufficient  information;  however. 
5  702.11(e)  requires  the  operator  to  file  a 
complete  exemption  notice  which  places 
the  burben  directly  on  the  operator  and 
eliminates  the  need  for  time  extensions. 

The  regulatory  authority  is  required 
by  proposed  S  702.11(c)(2)  to  make  a 
written  determination  on  whether  the 
operation  is  exempt  if  so  requested  by 
the  operator.  This  provision  parallels 
S  702.11(c)  which  requires,  in  part,  a 
written  determination  when  requested 
and  applies  to  other  exemptions  besides 
the  16%  percent  exemption  covered  by 
this  part. 

To  remain  exempt  under  this  Part,  an 
operator  is  required  to  update  the  notice 
of  exemption  at  the  request  of  the 
regulatory  authority  or  when  changes  in 
the  information  previously  submitted 
are  necessary,  according  to  proposed 
5  702.11(d).  No  attempt  was  made  to 
compile  an  all  inclusive  list  of  such 
changes,  but  anything  which  affects  the 
mining  operation  or  mining  area,  such  as 
tonnage  ratio,  loss  of  market  for  other 
minerals,  change  in  production,  etc., 
would  certainly  be  included.  Also 
specified  in  this  section,  is  that  a 
separate  notice  of  exemption  is  required 
for  each  new  mining  area.  This  wording 
Hgain  refers  back  to  each  mining  area 
qualifying  on  its  own  for  the  exemption; 
however,  as  previously  stated,  one 
notice  may  contain  information  on  more 
than  one  mining  area. 

Proposed  S  702.11(e)  states  that  failure 
to  fde  a  complete  notice  of  exemption  or 
update  the  notice  of  exemption 
precludes  an  operator  from  interposing 
the  exemption  as  a  defense  in 
enforcement  action  taken  under  the  Act. 

Proposed  S  702.11(f)  states  that  the 
regulatory  authority  may  find,  based  on 
the  information  contained  in  the  notice, 
that  the  operation  is  not  exempt  under 
this  part.  Where  OSMRE  is  the 
regulatory  authority,  such  a 
determination  would  constitute  a 
decision  of  the  Director  within  the 
meaning  of  43  CFR  4.1281  and  would 
contain  a  right  of  appeal  to  the  Office  of 
Hearings  and  Appeals  in  accordance 
with  43  CFR  Part  4.  A  decision  by  a 
State  regulatory  authority  would  also  be 
appealable  under  State  law. 


bectjon  702.12— Contents  of  Notice  of 
Exemption. 

Proposed  {$  702.12  (a)  through  (k)  lists 
minimum  information  that  must  be 
included  in  a  notice  of  exemption.  Name 
and  address  of  the  operator  are  required 
by  i  702.12(a). 

A  list  of  the  other  minerals  to  be 
extracted  for  commercial  use  or  sale, 
annual  and  total  tonnages  of  all 
minerals  including  coal,  and  the  basis  of 
such  tonnage  estimates  are  required  by 
S  702.12(b).  By  requesting  the  basis  of 
such  tonnage  estimates,  in  addition  to 
the  figures  themselves,  the  regulatory 
authority  will  be  able  to  perform 
independent  calculations  based  on 
actual  data  for  comparisons. 

Requirements  of  S  702.12  (c)  and  (d) 
are,  respectively,  a  description, 
including  county,  township  if  any,  and 
boundary  of  the  land  of  sufficient 
certainty  that  the  mining  area  may  be 
located  and  distinguished  from  other 
mining  areas  and  surface  coal  mining 
operations;  and  an  acreage  estimate 
composing  the  mining  area  over  the 
proposed  life  of  the  mining  operation. 
Public  participation  for  this  regulation  is 
provided  for  in  \  702.12(e).  This  section 
rpquires  publication,  at  least  once  a 
week  for  two  consecutive  weeks  in  a 
newspaper  of  general  circulation  in  the 
county  of  the  mining  area,  of  a  public 
notice  of  filing  of  a  notice  of  exemption 
with  the  regulatory  authority,  where  the 
public  notice  identifies  the  persons 
claiming  the  exemption.  One  public 
notice  may  contain  information  on  more 
than  one  mining  area. 

The  next  three  requirements,  SS  702.12 
(f),  (g),  and  (h)  are,  respectively, 
representative  cross-sections  showing 
relative  position  and  approximate 
thickness  and  density  of  all  minerals 
including  coal,  and  the  relative  position 
and  thickness  of  any  other  materials  to 
be  extracted;  a  map  of  appropriate  scale 
which  cleariy  identifies  the  mining  area; 
and  a  general  description  of  mining  and 
mineral  processing  activities.  This 
information  will  allow  the  regulatory 
authority  to  evaluate  the  tonnage  ratio 
of  coal  to  other  minerals. 

In  \  702.12(i),  a  summary  of  sales 
commitments,  if  any,  or  a  description  of 
potential  markets,  is  required  for 
minerals  to  be  extracted  from  the  mining 
area.  The  section  also  requires  that 
minerals  commercially  used  by  the 
operator  be  so  specified. 

An  additional  information 
requirement  for  existing  operations  (i.e., 
operations  subject  to  the  notice 
submittal  requirement  of  S  702.11(b)),  is 
found  at  S  702.12(j).  In  addition  to 
complying  with  the  other  requirements 
for  this  section  for  the  mining  area  over 


the  life  of  the  mining  operation,  existing 
operations  must  also  submit 
documentation  of  the  total  tonnage  of 
coal  and  each  other  mineral  that  has 
been  produced  (prior  to  the  submittal  of 
the  notice)  from  the  mining  area  for 
commercial  use  or  sale,  and  any 
relevant  documents  the  operator  has 
received  from  OSMRF.  or  the  regulatory 
authority  documenting  the  exemption. 
As  provided  for  m  S  702.12(k),  the 
regulatory  authority  may  request  any 
other  information  pertinent  to  the 
qualification  of  the  operation  as  exempt. 

Section  702.13— Public  Availability  of 
Information. 

Proposed  S  702.13(a)  provides  that 
except  as  provided  for  in  \  702.13(b),  all 
information  submitted  to  the  regulatory 
authority  under  this  part  shall  be  made 
available  for  public  inspection  and 
copying  at  the  office  of  the  regulatory 
authority  having  local  jurisdiction  over 
the  mining  operation  claiming  the 
exemption.  The  exception  to  this 
provision,  proposed  \  702.13(b),  requires 
the  regulatory  authority  to  keep 
information  confidential  if  the  person 
submitting  it  requests  in  writing,  at  the 
time  of  submission,  that  it  be  kept 
confidential  and  the  information 
concerns  trade  secrets  or  is  privileged 
commercial  or  financial  information 
relating  to  the  competitive  rights  of  the 
persons  intending  to  conduct  operations 
under  this  part.  Proposed  $  702.13(c) 
goes  on  to  state  that  information 
requested  to  be  held  as  confidential 
under  S  702.13(b)  shall  not  be  made 
publicly  available  until  afier  notice  and 
opportunity  to  be  heard  is  afforded 
persons  both  seeking  and  opposing 
disclosure  of  the  information.  The 
determination  as  to  the  proprietary 
nature  of  information  will  be  made  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552(b)),  and 
Privacy  Act  (5  U.S.C.  552(a)),  at  43  CFR 
Part  2. 

Section  702. 14 — Requirements  for 
Exemption. 

This  section  lists  three  tests  that  must 
be  satisfied  in  order  for  activities  to  be 
exempt  from  the  requirements  of  the 
Act.  Proposed  $  702.14(a)  specifies  that 
the  tonnage  of  coal  extracted  from  the 
mining  area  will  not  exceed  16%  percent 
of  the  total  tonnage  of  coal  and  other 
minerals  removed  for  purposes  of  bona 
fide  sale  or  reasonable  commercial  use 
over  the  life  of  the  mining  operation.  The 
key  to  preventing  abuse  under  this 
provision  is  requiring  that  a  bona  fide 
market  be  established.  This  in  turn  will 
sufficiently  ensure  that  the  other 


minerals  sought  are  commercially 
valuable 

The  followirtj!  mnrplifjed  example 
illustrates  the  accepted  coiTrpotation 
procedure  for  deternuiuag  the  tunoage 
ratio:  for  every  100  tons  of  total  minerals 
mined  (ooal  and  other  mioerals 
combined),  up  to  18%  tons  of  that  UM^\ 
may  be  coal  in  an  exempt  operation. 

The  16%  percentage  test  applies  to 
the  total  coal  and  other  mineral 
production  achieved  over  the  life  of 
mining  at  each  individu84  excavaHon. 
The  life-of-mine  concept  is  used  to  take 
into  consideration  the  normal  sequence 
of  mining.  Determining  coal  and  other 
mineral  percentages  imder  a  set  period 
may  result  in  an  operation  being  exempt 
m  eme  prriod  and  not  the  next.  This 
situation  could  occur  even  though  the 
opt?ratiori  would  l>«  exempt  if  the  16% 
percentage  test  were  applied  over  the 
life  of  the  mine. 

The  second  test,  found  at  proposed 
§  702.14(b),  requires  coal  to  be  produced 
from  a  geological  stratrnw  lying  above  or 
immediately  below  the  deepest  stratum 
from  which  other  minerals  are  extracted 
for  purposes  of  bona  fide  sale  or 
reasonable  commercial  use.  Although 
other  tests  for  determining  whether  the 
coal  is  incidental  were  considered,  the 
proposed  provision  achieves  a  balance 
between  environmental  concerns  and 
concerns  for  the  full  utilization  and 
conservation  of  the  coal.  This  will 
minimize  the  potential  for  future 
disturbance  of  the  land  to  recover  coal. 

The  third  lest  to  be  Batt»fied,  proposed 
S  702.14(c).  requires  that  each  of  the 
other  minerals  upon  which  tin 
exemption  under  this  part  is  claimed  is  a 
coramercially  valuable  mineral.  This 
means  that  either  a  market  presently 
exists  or  the  mineral  is  mined  in  bona 
fide  anticipation  that  a  market  will  exist 
in  the  reasonably  foreseeable  future,  but 
not  to  exceed  twelve  months. 

Section  702.15 — CoitdUions  of 
Exemption  atid  Right  of  Inspection  and 
Entry. 

Althoagh  operators  qualifying  under 
this  part  would  be  exe«np<  from  certain 
provisions  of  SS4CRA,  the  regulatory 
authority  would  be  able  to  exercise  its 
authority  to  enter  and  inspect  and 
impose  certain  conditions  on  persons 
claiming  the  exemption.  These 
pro\'i»ions  pro\'ide  the  regulatory 
authority  access  to  operations  claiming 
the  exemfjtion  to  determine  if  the 
operations  qtiaHfy  for  the  exemption. 
Proposed  §  702.15(a)  requires  that 
operators  maintain  on-site  or  at  other 
locations  ai'ailaWe  to  authorized 
representatives  of  the  regulatory 
anthorit^'  or  the  Secretary  all 
information  rele%'arrt  to  the  exemption 


tnchidtng,  but  not  limited  to,  commercial 
use  and  sales  raformation,  extraction 
tonnages,  and  a  copy  of  the  rwjtioe  of 
exemption.  Operators  must  also  notify 
the  regulatory  authority  upon  the 
completion  of  the  miniog  operation. 

Inspection  and  entry  rights  are 
exercised  and  are  covered  in  the 
remainder  of  this  section.  Proposed 
§  702.15(b)  states  that  authonzed 
representatives  of  the  regulaton, 
authority  or  the  Secretary  shall  have  the 
right  to  conduct  inspections  of 
operations  daiming  exemption  under 
this  part.  Proposed  §  702.15(c)  follows 
with  more  specific  inspection  rights, 
providing  that  the  authorized 
representatives:  (1)  Shall  have  a  right  of 
entry  to.  upon,  and  through  ;iny  mimng 
and  reclamation  operations  without 
advance  notice  or  a  search  warrant, 
upon  presentation  of  appropriate 
credentials,  (2)  may  at  reasonable  times 
and  without  delay,  have  access  to  any 
copy  and  record&,  and  (3)  fthall  have  a 
right  to  gather  physical  and 
photographic  evidence  to  document 
conditions,  practices,  or  violation  at  a 
site.  Proposed  §  702.15(d)  states  that  no 
search  warrant  shall  be  required  with 
respect  to  any  activity  under  S  702.15{bJ 
except  that  a  search  warrant  may  be 
required  for  entry  into  a  building. 

Section  70Z 16— Stockpiling  of  Minerals. 

The  proposed  rule  gives  flexibility  to 
the  regulatory  authority  concerning 
stockpiling  of  minerals.  Proposed 
§  702.16  states  that  the  regulatory 
authority  may  disallow  all  or  part  of  an 
operatra-'s  tonnage  figures  of  stockpiled 
minerals  for  purposes  of  meeting  the 
requirements  of  this  part  if  the  operator 
fails  to  maintain  adequate  and  verifiable 
records  of  the  disposition  (i.e.,  additions 
to  and  removal  from  stockpiles)  or  if  the 
disposition  of  the  stockpiles  indicates 
the  lade  of  commercial  use  or  market  for 
the  minerals. 

Section  702.17 — Enforcement. 

Proposed  5  702.17  covers  enforcement 
actions  to  be  taken  by  the  regulatory 
authority  or  OSMRE  if  an  operation 
claiming  exemption  is  in  fact  not 
exempt.  If  the  regulatory  authority  or 
OSMRE  has  cause  to  beheve  that  the 
mining  operabon  claiming  exemption  ia 
not  exempt  under  the  pro\i»»on8  of  this 
part,  appropriate  enforcement  action 
shall  be  taken  under  the  relevant 
inspection,  enforcement,  and  civil 
penalty  provisions  of  either  the 
applicable  provisions  of  the  State 
program  or  under  Subchapter  L  of  this 
Chapter,  according  to  |  702. 17(a).  If  the 
regnlatory  authority  or  OSMRE  finds 
that  activities  conducted  in  the  raining 


area  constitute  surface  coal  mining 
operation*,  the  regulatory  authority  or 
OSMRE  shall,  in  accordance  with 
5  702.17tb):  (1)  Order  the  payment  of 
abandoned  mine  reclamation  fees  in 
accordance  wnth  Part  870  of  this 
Chapter,  and  (2)  order  the  operator  to 
cease  surface  coal  mining  operations 
and  either  obtain  a  valid  surface  coal 
mining  permit  or  undertake  and 
accomplish  within  a  specified  time 
period  remedial  reclamatKjn  in 
conformance  with  the  standards  of  the 
regulatory  program  which  the  regulator)' 
authority  or  OSMRE  deems  applicable 
to  conditions  existing  on  the  mimng 
area.  As  specified  in  §  702.17(c).  the 
regulatory  authonly  oi  OSMRE  may 
req^iire  the  operator  to  submit  a 
reclamation  bond  pursuant  to  the 
regulatory  program  to  ensure  the 
performance  of  remedial  reclamatioa 

Section  700.11(0  f{4}— Applicability. 

OSMRE  proposes  to  include  a  croaa- 
reference  to  the  new  Part  702  which 
contains  speaiic  rules  implemeatuig 
section  701(28)  of  SMCRA. 

Section  870,ll(d)—AppUcabHity. 

OSMRE  al»o  propose?  to  remove  the 
words  "in  any  twelve  consecutive 
months"  to  correspond  to  use  of  no 
specific  term  in  Part  702  %vhich  relies  on 
the  term  "life  of  the  mining  operation." 
This  removal  would  be  prospective  only 
and  not  relieve  operators  from  existing 
obhgations  to  pay  reclamation  fees. 

Part  750  and  Subchapter  T— Effect  on 
Indian  Lands  and  in  Federal  Program 
States 

Under  the  proposed  rules.  Pari  70? 
would  apply  through  cross -referencing 
to  Indian  lands  under  Federal  programs 
for  Indian  lands  as  pro\7ded  in  30  CFR 
Part  750.  Proposed  Part  702  would  also 
apply  through  cross-referencing  in  those 
States  with  Federal  programs.  This 
includes  Georgia.  Idaho,  Massachusetts, 
Michigan.  North  CaroUna.  Oregoa 
Rhode  Island.  South  Dakota,  Tennessee, 
and  Washington.  The  Federal  Programs 
for  these  States  appear  at  30  CFR  Parts 
910,  912,  921,  933.  937.  939.  94t  942,  and 
947  respectively 

rV.  Procedural  Matters 

Federal  Papenvork  Reduction  Act 

The  information  collection 
requirements  in  the  proposed  Part  702 
have  been  submitted  to  the  Office  of 
Management  and  Budget  for  approval  as 
required  by  44  U.S.C.  3501  et  Bsq.  "niere 
are  no  information  collection 
requirements  for  the  other  parts  covered 
by  this  proposed  rule.  The  collection  of 
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this  information  will  not  be  required 
until  it  has  been  approved  by  the  Office 
of  Management  and  Budget.  The 
information  is  needed  to  meet  the 
requirements  of  sections  201  and  701(28) 
of  Pub.  L  95-87,  and  will  be  used  by  the 
regulatory  authority  to  implement  the 
exemption  under  Part  702.  The 
obligation  to  respond  is  required  to 
obtain  a  benefit. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  document  is  not  a 
major  rule  under  E.0. 12291  and  certifies 
that  it  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  under  the  Regulatory 
Flexibility  Act  |5  U.S.C.  601  et  seq.).  The 
rule  would  affect  a  relatively  small 
number  of  noncoal  mineral  operations. 
The  rule  does  not  distinguish  between 
small  and  large  entities.  The  economic 
effects  of  the  proposed  rule  are 
estimated  to  be  minor  and  no 
incremental  economic  effects  are 
anticipated  as  a  result  of  the  rule. 

National  Environmental  Policy  Act 

OSMRE  has  prepared  a  draft 
environmental  assessment  of  the 
proposed  rule.  This  assessment 
indicates  that  the  proposed  rule  will  not 
significantly  affect  the  environment.  It  is 
anticipated  that  a  Finding  of  No 
Significant  Impact  (FONSI)  will  be 
approved  for  the  final  rule  in 
accordance  with  OSMRE  procedures 
under  the  National  Environmental  Policy 
Act  of  1969.  The  environmental 
assessment  for  the  proposed  rule  is  on 
file  in  the  OSMRE  Administrative 
Record  at  the  address  previously 
specified  (see  "ADDRESSES').  An 
environmental  assessment  of  the  final 
rule  will  be  completed  and  a  final 
finding  made  on  the  significance  of  any 
impacts  prior  to  promulgation  of  the 
final  rule. 

Author 

The  principal  authors  of  this  rule  are 
I  imes  Fary,  Division  of  Abandoned 
Mine  Land  Reclamation,  Office  of 
Surface  Mining  Reclamation  and 
Enforcement.  1951  Constitution  Avenue 
NW.,  Washington.  DC  20240;  Telephone: 
202-343-3375  (Commercial  or  FTS).  and 
Kathleen  Woodward,  Casper  Field 
Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement.  Federal 
Building,  100  East  "B"  Street.  Room  2128, 
Casper,  Wyoming  82801-1918:  307-281- 
5828  Commercial  or  32»-5828  FTS. 

List  of  Subjects 

30  CFR  Part  700 
Administrative  practice  and 


procedure,  Reporting  and  recordkeeping 
requirements.  Surface  mining. 
Underground  mining. 

30  CFR  Part  702 

Administrative  practice  and 
procedures.  Surface  mining. 
Underground  mining. 

30  CFR  Part  750 

Indians-lands.  Reporting  and 
recordkeeping  requirements.  Surface 
mining.  Underground  mining. 

30  CFR  Part  870 

Reporting  and  recordkeeping 
requirements.  Surface  mining. 
Underground  mining. 

30  CFR  Part  910 

Administrative  practice  and 
procedure.  Environmental  protection, 
intergovernmental  relations.  Penalties, 
Surety  bonds.  Surface  mining. 
Underground  mining. 

30  CFR  Part  912 

Intergovernmental  relolions.  Surface 
mining.  Underground  mining. 

30  CFR  Parts  921  and  922 

Administrative  practice  and 
procedure.  Intergovernmental  relations. 
Penalties,  Surface  mining.  Underground 
mining. 

30  CFR  Part  933 

Intergovernmental  relations,  Surface 
mining.  Underground  mining. 

30  CFR  Parts  937  and  939 

Administrative  practice  and 
procedure.  Intergovernmental  relations. 
Penalties,  Surface  mining.  Underground 
mining. 

30  CFR  Part  941 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

30  CFR  Part  942 

Intergovernmental  relations. 
Reporting  and  recordkeeping 
requirements.  Surface  mining. 
Underground  mining. 

30  CFR  Part  947 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Accordingly,  it  is  proposed  to  amend 
30  CFR  Parts  700,  702,  750,  870,  910.  912, 
921.  922.  933,  937,  939,  941.  942,  and  947 
as  set  forth  below: 


Dated:  April  7, 1967. 
|.  Slevm  GfUm, 

Ass  :s  tanl  Secretary  for  Land  and  Minerals 
Management 

PART  700— GENERAL 

1.  The  aulhonty  citation  for  Part  700  is 
revised  to  read  as  follows: 

Authority:  Pub.  L  95-87  (30  U.S.C.  1201  et 
seq). 

2.  Section  700.11(a)(4)  is  revised  to 
read  as  follows: 

{700.11     Appnc«b<llty. 

(a)  •  •  • 

(4)  The  extraction  of  coal  incidental  to 
the  extraction  of  other  minerals  where 
coal  does  not  exceed  16^  percent  of  the 
total  tonnage  of  coal  and  other  minerals 
removed  for  purposes  of  commercial  use 
or  sale  in  accordance  with  Part  702  of 
this  chapter. 


PART  702— EXEMPTION  FOR  COAL 
EXTRACTION  INCIDENTAL  TO  THE 
EXTRACTION  OF  OTHER  MINERALS 

3.  Part  702  is  added  to  read  as  follows: 

702.  1  Scope. 
702.  3  Authority. 
702.  5  Definitions. 

702.11  Requirements  for  filing  notice  of 
exemption. 

702.12  (;ontent8  of  notice  of  exemption. 

702.13  PutilK:  availability  of  information. 

702.14  Requirements  for  exemption. 
70215  Conditiung  of  exemption  and  nght  of 

Inspection  and  entry. 
702.16  Stockpiling  of  minerals. 
70Z17  Enforcemenl. 

Authority:  Pub.  L  95-87  (30  U5.C.  1201  et 
spq). 

S  702.1     Scop«. 

This  part  implements  the  exemption 
contained  m  701(2«1  of  SMCRA 
concerning  the  extraction  of  coal 
incidental  to  the  extraction  of  other 
minerals  where  coal  does  not  exceed 
16^  percent  of  the  total  tonnage  of  coal 
and  other  minerals  removed  for 
purposes  of  commercial  use  or  sale  over 
the  life  of  the  mining  operation, 

S  702.3    A4rtt>ortty. 

(a)  Sections  201.  412,  and  501  of 
SMCRA  direct  the  Secretary  to 
administer  the  program  for  controlling 
coal  mining  operations  and  to  publish 
and  promulgate  such  rules  and 
regulations  as  may  be  necessary  to 
carry  out  the  purposes  and  provisions  of 
SMCRA. 

(b)  Section  701(28)  of  SMCRA 
exempts  from  the  requirements  of 
SMCRA  the  extraction  of  coal  incidental 
to  the  extraction  of  other  minerals 
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where  coal  does  not  exceed  I6V3 
percent  of  the  total  tonnage  of  coal  and 
other  minerals  removed  for  purposes  of 
commercial  use  or  sale. 

S  702.5    Dcflnttions. 

As  used  in  this  part,  the  following 
terms  have  the  meaning  specified, 
except  where  otherwise  indicated: 

Mining  area  means  an  individual 
excavation  site  or  pit  from  which 
minerals  and  overburden  are  removed. 

Other  minerals  means  any 
commercially  valuable  substance  mined 
for  its  mineral  value,  excluding  coal, 
topsoil.  waste  and  fill  material. 

§  702. 1 1     Requirements  (or  filing  notice  of 
exemption. 

(a)  Any  person  who  plans  to 
commence  operations  in  reliance  on  the 
incidental  mining  exemption  after  the 
effective  date  of  this  part  shall  file  a 
complete  notice  of  exemption  with  the 
regulatory  authority  for  each  mining 
area  at  least  30  days  prior  to  the 
commencement  of  operations. 

(b)  Any  person  who  has  commenced 
operations  covered  by  this  part  prior  to 
the  effective  date  of  this  part  may  not 
continue  operations  after  60  days  of  the 
effective  date  of  this  part  unless  that 
person  files  a  notice  of  exemption  with 
the  regulatory  authority  for  each  mining 
area  within  60  days  after  the  effective 
date. 

(c)  The  regulatory  authority  shall: 

(1)  Notify  persons  if  the  notice  of 
exemption  is  incomplete  and  may  at  any 
time  require  submittal  of  additional 
information;  and 

(2)  Make  a  written  determination  on 
whether  the  operation  is  exempt  if  so 
requested  by  the  operator. 

(d)  To  remain  exempt  under  this  part, 
an  operator  shall  update  the  notice  of 
exemption  at  the  request  of  the 
regulatory  authority  or  when  changes  in 
the  mining  operation  or  mining  area 
require  changes  in  the  information 
submitted  with  the  notice.  A  separate 
notice  of  exemption  is  required  for  each 
new  mining  area. 

(e)  Failure  to  file  a  complete  notice  of 
exemption  or  to  update  the  notice  of 
exemption  precludes  an  operator  from 
interposing  the  exemption  as  a  defense 
in  enforcement  action  taken  under  the 
Act. 

(f)  The  regulatory  authority  may  find, 
based  on  the  information  contained  in 
the  exemption  notice,  that  the  persons 
claiming  exemption  are  not  exempt 
under  this  part.  Where  OSMRE  is  the 
regulatory  authority,  such  a 
determination  shall  constitute  a  decision 
of  the  Office  within  the  meaning  of  43 
CFR  4.1281  and  shall  contain  a  right  of 
appeal  to  the  Office  of  Hearings  and 


Appeals  in  accordance  with  43  CFR  Part 
4.  Where  the  State  is  the  regulatory   . 
authority,  the  decision  shall  be 
appealable  under  the  provisions  of  the 
State  program. 

§702.12    Contents  Of  notice  Of  exemption. 

A  notice  of  exemption  shall  include  at 
a  minimum: 

(a)  The  name  and  address  of  the 
operator 

(b)  A  list  of  the  other  minerals  sought 
to  be  extracted,  and  an  estimate  of  the 
annual  and  total  tonnages  of  other 
minerals  to  be  extracted  for  commercial 
use  or  sale  and  coal  to  be  produced 
within  the  mining  area,  and  the  basis  of 
such  tonnage  estimates; 

(c)  A  description,  including  county, 
township  if  any,  and  boundary  of  the 
land  of  sufficient  certainty  that  the 
mining  area  may  be  located  and 
distinguished  from  other  mining  areas 
and  surface  coal  mining  operations: 

(d)  An  estimate  to  the  nearest  acre  of 
the  number  of  acres  that  will  compose 
the  mining  area  over  the  proposed  life  of 
the  mining  operation; 

(e)  Evidence  of  publication,  at  least 
once  a  week  for  two  consecutive  weeks 
in  a  newspaper  of  general  circulation  in 
the  county  of  the  mining  area,  of  a 
public  notice  of  filing  of  a  notice  of 
exemption  with  the  regulatory  authority. 
where  the  public  notice  identifies  the 
persons  claiming  the  exemption; 

(f)  Representative  stratigraphic  cross- 
section(s)  based  on  test  borings  or  other 
information  identifying  and  showing  the 
relative  position  and  approximate 
thickness  and  density  of  the  coal  and 
each  other  mineral  to  be  extracted  for 
commercial  use  or  sale  and  the  relative 
position  and  thickness  of  any  material, 
not  classified  as  other  minerals,  that  will 
also  be  extracted  during  the  conduct  of 
mining  activities; 

(g)  A  map  of  appropriate  scale  which 
clearly  identifies  the  mining  area; 

(h)  A  general  dt^scription  of  mining 
and  mineral  processing  activities; 

(i)  A  summary  of  sales  commitments, 
if  any,  which  the  operator  has  received 
for  other  minerals  to  be  extracted  from 
the  mining  area  or  a  description  of 
potential  markets  for  such  minerals.  If 
the  other  minerals  are  to  be 
commercially  used  by  the  operator,  the 
summary  should  specify  the  use; 

(j)  For  operations  having  extracted 
coal  or  other  minerals  prior  to  filing  a 
notice  of  exemption,  documentation  of 
the  total  tonnage  of  coal  and  each  other 
mineral  that  has  been  produced  from  the 
mining  area  for  commercial  use  or  sale, 
and  any  relevant  documents  :he 
operator  has  received  from  the 
regulatory  authority  documenting  the 
exemption;  and 


(k)  Any  other  information  pertinent  to 
the  qualification  of  the  operation  as 
exempt. 

S  702.13    Public  availability  of  information. 

{a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  all  information 
submitted  to  the  regulatory  authority 
under  this  part  shall  be  made  available 
for  public  inspection  and  copying  at  the 
local  offices  of  the  regulatory  authority 
having  jurisdiction  over  the  mining 
operation  claiming  exemption. 

(b)  The  regulatory  authority  shall  keep 
information  confidential  if  the  person 
submitting  it  requests  in  writing,  at  the 
time  of  submission,  that  it  be  kept 
confidential  and  the  information 
concerns  trade  secrets  or  is  privileged 
commercial  or  financial  information 
relating  to  the  competitive  rights  of  the 
persons  intending  to  conduct  operations 
under  this  part. 

(c)  Information  requested  to  be  held 
as  confidential  under  paragraph  (b)  of 
this  section  shall  not  be  made  publicly 
available  until  after  notice  and 
opportunity  to  be  heard  is  afforded 
persons  both  seeking  and  opposing 
disclosure  of  the  information, 

5  702.14    Requirements  for  exemptioa 

Activities  are  exempt  from  the 
requirements  of  the  Act  if  all  of  the 
following  are  satisfied: 

(a)  The  tonnage  of  coal  extracted  from 
the  mining  area  will  not  exeed  16^s 
percent  of  the  total  tonnage  of  coal  and 
other  minerals  removed  for  purposes  of 
bona  fide  sale  or  reasonable  commercial 
use  over  the  life  of  the  mining  operation. 

(b)  Coal  is  produced  from  a  geological 
stratum  lying  above  or  immediately 
below  the  deepest  stratum  from  which 
other  minerals  are  extracted  for 
purposes  of  bona  fida  sale  or  reasonable 
commercial  use. 

(c)  Each  other  mineral  upon  which  an 
exemption  under  this  part  is  based  is  a 
commercially  valuable  mineral  for 
which  a  market  exists  or  which  is  mined 
in  bona  fide  anticipation  that  a  market 
will  exist  for  the  mineral  in  the 
reasonably  foreseeable  future,  not  to 
exceed  twelve  months. 

5  702.15    Conditions  Of  exemption  and 
right  of  Inspection  and  entry. 

(a)  A  pc^on  conducting  activities 
covered  by  this  part  shall: 

(1)  Maintain  on-site  or  at  other 
locations  available  to  authorized 
representatives  of  the  regulatory 
authority  and  the  Secretary  all 
information  relevant  to  the  exemption 
including,  but  not  limited  to,  commercial 
use  and  sales  information,  extraction 
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tonnages,  and  a  copy  of  the  notice  of 
exemption:  and 

(2)  Notify  the  regulatory  authority 
upon  the  completion  of  the  mining 
operation. 

(b)  Authorized  representatives  of  the 
regulatory  authority  and  the  Secretary 
shall  have  the  right  to  conduct 
inspections  of  operations  claiming 
exemption  under  this  part. 

(c)  Each  authorized  representative  of 
the  regulatory  authority  and  the 
Secretary  conducting  an  inspection 
under  this  part: 

(1)  Shall  have  a  right  of  entry  to,  upon, 
and  through  any  mining  and  reclamation 
operations  without  advance  notice  or  a 
search  warrant,  upon  presentation  of 
appropriate  credentials; 

(2)  May,  at  reasonable  times  and 
without  delay,  have  access  to  and  copy 
any  records:  and 

(3)  Shall  have  a  right  to  gather 
physical  and  photographic  evidence  to 
document  conditions,  practices  or 
violations  at  a  site. 

(d)  No  search  warrant  shall  be 
required  with  respect  to  any  activity 
under  paragraphs  (h)  and  (c)  of  this 
section,  except  that  a  search  warrant 
may  be  required  for  entry  into  a 
building 

{702.16     Stockpiling  of  minerals. 

The  regulatory  authority  may  disallow 
all  or  part  of  an  operator's  tonnage 
figures  of  stockpiled  minerals  for 
purposes  of  meeting  the  requirements  of 
this  part  if  the  operator  fails  to  maintain 
adequate  and  verifiable  records  of  the 
disposition  of  stockpiles  or  if  the 
disposition  of  the  stockpiles  indicates 
the  lack  of  commercial  use  or  market  for 
the  minerals. 

J  702  17     Enforcement. 

(a)  If  the  regulatory  authority  or  the 
Office  has  cause  to  believe  that  the 
mining  operation  claiming  exemption  is 


not  exempt  under  the  provisions  of  th.s 
part,  appropriate  enforcement  artion 
shall  be  tdken  under  the  relevant 
inspection,  enforcement,  and  civil 
penalty  provisions  of  either  the 
applicable  State  program  or  Subchapter 
L  of  this  chapter 

(b)  If  the  regulatory  authority  or  the 
Office  finds  that  activities  conducted  in 
the  mining  area  constitute  surface  coal 
mining  operations,  the  regulatory 
authority  or  the  Office  shall: 

(1)  Order  the  payment  of  abandoned 
mine  reclamation  fees  in  accordance 
with  Part  870  of  this  chapter  and 

(2)  Order  the  operator  to  cease  surface 
coal  mining  operations;  and 

(i)  Obtain  a  valid  surface  coal  mining 
permit;  or 

(ii)  Undertake  and  accomplish  within 
a  specified  time  period  remedial 
reclamation  in  conformance  with  the 
standards  of  the  regulatory  program 
which  the  regulatory  authonty  or  the 
Office  deem  applicable  to  conditions 
existing  on  the  mining  area. 

(c)  The  regulatory  authority  or  the 
Office  may  require  the  operator  to 
submit  a  reclamation  bond  in  an  amount 
determined  under  the  procedures  of  the 
regulatory  program  in  order  to  ensure 
the  performance  of  remedial 
reclamation. 

PART  7SO— REQUIREMENTS  FOR 
SURFACE  COAL  MINING  AND 
RECLAMATION  OPERATIONS  ON  INDIAN 
UVNOS 

4.  The  authority  citation  for  Part  750  is 
revised  to  read  as  follows: 

Auttaority:  Pub.  U  95-87  (30  U.S.C.  1201  et 
seq.]. 

5  Part  750  is  amended  by  adding 
§  750.21  as  follows: 

;  7S0.21     Coal  •itraction  IncKlentai  to  trie 
extraction  of  ottier  mineral*. 

I'art  702  of  this  chapter  is  applicable 
on  Indian  lands. 


PART  870— ABANDONED  MINE 
RECLAMATION  FUND— FEE 
COLLECTION  AND  COAL 
PRODUCTION  REPORTING 

6.  The  authority  citation  for  Part  870  is 
revised  to  read  as  follows: 

Authority:  Pub.  L  95-87.  30  U.S.C.  1201  et 

SflJ 

7.  Section  870.11(d)  is  revised  to  read 

Hf  ff>UoWS' 

5  8i'0.11     Applicability 
•  >  *  •  • 

(d)  The  extraction  of  coal  incidental  to 
the  extraction  of  other  minerals  where 
coal  does  not  exceed  16^  percent  of  the 
total  tonnage  of  coal  and  other  minerals 
removed  for  commercial  use  or  sale;  and 


SUBCHAPTER  T— PROGRAMS  FOR  THE 
CONDUCT  OF  SURFACE  MINING 
OPERATIONS  WITHIN  EACH  STATE 

6.  r.'ie  authonty  citations  for  i'arts. 
910,  912,  921.  922,  933,  937.  939.  941.  942, 
and  947  continue  to  read  as  follows; 

Authority:  Pub.  L  95-87,  30  U  S  C.  1201  et 
seq. 

9.  Paris  910,  912.  921.  922,  S33, 037. 938l 
941,  942,  and  947  are  amended  by  adding 
the  following  section  (the  wording  for 
the  section  added  is  the  same  for  each 
affected  part): 

§         .702      Exemption  for  coal  extraction 
Incidental  to  tt>e  extraction  of  other 
rr>in«fal«. 

Part  702  of  this  chapter.  Exemption  for 
Coal  Extraction  Incidental  to  the 
Extraction  of  Other  Minerals,  shall 
apply  to  any  person  who  conducts  coal 
extraction  incidental  to  the  extraction  of 
other  minerals  for  purposes  of 
commercial  use  or  sale. 

[FR  Doc  87-12351  Filed  5-2»-87;  8:45  am) 
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DEPARTMENT  OF  JUSTICE 

Immigration  and  N;.  jralizatlon 
Service 

SCFRPart  214 

|;NSNo.  1008-871 

Nonimmigrant  Classes 

agency:  Immigration  and  Naturalization 

Service,  Justice. 

action:  Interim  rule  with  request  for 

comments. 

summary:  Section  301  of  the 
Immigration  Reform  and  Control  Act  of 
1986  (IRCA),  Pub.  L.  99-603.  amended 
section  101(a)(15)(H)(ii)  of  the 
Immigration  and  Nationality  Act.  8 
U.S.C.  1101(a){15)(H)(ii).  a  nonimmigrant 
classification  commonly  called  H-2. 
lYior  to  amendment  this  classification 
applied  to  an  alien  coming  to  perform 
any  type  of  temporary  service  or  labor. 
IRCA  redesignated  the  H-2 
classification  as  H-2B.  and  moved 
agricultural  labor  off  into  a  new  H-2A 
classification.  This  interim  rule 
redesignates  8  CFR  214.2(h)(3).  which 
sets  special  criteria  for  H-2  workers,  as 
8  CFR  214.2(h)(3a).  and  revises  the  title 
to  indicate  that  agricultural  workers  are 
not  included  in  the  classification.  It  also 
adds  a  new  paragraph  (3)  to  establish 
special  criteria  for  the  admission, 
extension  and  maintenance  of  status  of 
H-2A  workers. 

dates:  This  interim  rule  is  effective  June 
1,  1987.  Comments  must  be  received  on 
or  before  July  31, 1987. 
ADDRESS:  Please  submit  written 
(oniments,  in  duplicate,  to  the  Director, 
Office  of  Policy  Directives  and 
Instructions,  Immigration  and 
Naturalization  Service,  425  I  Street. 
N'W  .  Room  2011.  Washington,  DC  20536. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  L.  Aytes,  Senior  Examiner, 
Adjudications  Division,  immigration  and 
Naturalization  Service,  425  I  Street. 
NW..  Room  7122.  Washington,  DC  20536. 
Telephone:  (202)  833-3946. 
SUPPLEMENTARY  INFORMATION:  The 
Immigration  Reform  and  Control  Act  of 
1986  (IRCA)  imposes  sanctions  against 
employers  who  hire  aliens  not 
authorized  to  work.  Since  many  of  the 
nation's  agricultural  employers  have 
become  dependent  upon  such  workers 
to  meet  production  and  harvesting 
needs.  Congress  created  the  Special 
Agricultural  Workers  (SAW)  program 
and  the  Replenishment  Agricultural 
Workers  (RAW)  program  to  provide 
permanent  resident  status  to  certain 
agricultural  workers.  To  clarify  the 
process  through  which  employers  can 


employ  nonimmigrant  seasonal  and 
temporary  agricultural  workers. 
Congress  moved  agnuuitural 
employment  from  the  H-2  classification 
into  a  separate  H-2A  class,  and 
incorporated  a  labor  certification 
process  into  the  statute 

This  interim  rule  establishes  special 
H-2A  regulatory  criteria.  It  supplements 
the  Department  of  Labor's  rules  covenng 
the  temporary  agricultural  labor 
certification  process,  published 
separately.  It  was  developed  after 
extensive  discussions  with  employers, 
associations  and  labor  and  legal  service 
organizations.  Under  this  rule  eligibility 
will  still  be  determined  by  the  filing  of 
Form  I-129B,  "Petition  to  Classify 
Nonimmigrant  as  Temporary  Worker  or 
Trainee".  This  interim  rule  clarifies  the 
filing  process.  It  also  clanfies  what 
issues  are  to  be  tested  in  petition 
proceedings.  To  reduce  the  incidence  of 
petitions  returned  for  evidence,  this  rule 
also  sets  initial  evidence  requirements. 

The  Labor  Certification  Process 

Some  of  the  most  significant  changes 
made  in  the  H-2A  area  deal  with  labor 
certification.  There  was  no  statutory 
certification  requirement  in  the  H-2 
system.  The  process  itself  only  existed 
by  regulation,  and  m  such  a  way  that  the 
Secretary  of  Labors  finding  merely 
constituted  advice.  Thus  denial  of  a 
certification  did  not  preclude  approval 
of  an  H-2  petition. 

IRCA  extended  this  structure  to  the 
H-2B  system,  but  not  to  the  H-2A 
system.  Instead  it  incorporated  a 
certification  process  into  statute.  The 
statute  does  not  specifically  require  that 
a  certification  be  obtained  before  a 
petition  can  be  filed,  only  that  it  be 
applied  for.  This  indicates  that  Congress 
intended  to  leave  some  room  for  INS  to 
grant  H-2A  status  even  though  a 
certification  is  denied. 

But  a  number  of  factors  indicate  that 
this  was  intended  to  be  a  narrow  role. 
Whereas  certification  determinations 
were  previously  treated  as  advice  to 
INS.  the  incorporation  of  the 
certification  requirement  and  process 
into  statute  gave  independence  and 
greater  meaning  to  the  process  and  its 
findings.  This  is  underscored  by  the 
statute's  expansion  of  the  Secretary's 
authority  to  deny  certification  and  the 
institutionalization  of  an  appellate 
process  within  the  Department  of  Labor. 

In  addition,  the  statute  gives  the 
Attorney  General,  in  consultation  with 
the  Secretary  of  Agriculture,  authority  to 
approve  the  Secretary  of  Labor'a 
regulations  in  this  area.  This  general 
authority  obviates  the  need  for 
extensive  INS  involvement  in  individual 
certification  determinations. 


Therefore,  this  interim  rule 
significantly  reduces  INS  review  of 
issues  the  Department  of  Labor  tests  in 
the  labor  certification  process.  Under 
this  rule  INS  will  not  become  involved 
in  issues  of  proper  wages,  recruiting 
requirements,  working  conditions, 
housing  standards,  and  other  areas  in 
which  the  Department  of  Labor  has 
more  extensive  expertise.  This  rule 
hmits  INS  review  to  where  an  appeal 
under  section  216(e)(2)  of  the  Act  has 
been  denied  solely  due  to  the 
availability  of  qualified  domestic  labor. 

Consistent  with  this  interpretation. 
this  interim  rule  also  significantly 
reduces  INS  case-by-case  review  of 
whether  employment  qualifies  as 
sea.sonal  or  temporary.  The  Department 
of  Uibor  has  traditionally  tested  this 
issue  in  the  H-2  labor  certification 
process.  However,  again,  since  this 
process  stemmed  from  INS  regulations, 
and  was  designed  to  serve  merely  as 
advice  regarding  the  issues  tested,  INS 
has  separately  tested  this  issue  in 
petition  proceedings. 

With  the  incorporation  of  the 
Department  of  Labor's  role  into  the 
statute,  and  the  authority  given  to  the 
Attorney  General  to  approve  the 
regulations  which  that  department 
promulgates  concerning  the  H-2A 
process,  there  is  no  longer  a  need  for 
redundant  review  by  both  agencies  of 
whether  employment  qualifies  as 
temporary  or  seasonal.  However,  since 
INS  has  the  authonfy  to  determine 
whether  certain  employment  qualifies  as 
a  basis  for  nonimmigrant  or  immigrant 
status,  this  rule  does  not  totally 
eliminate  INS  review.  It  generally 
defines  seasonal  and  temporary 
employment,  and  then,  in  the  interests  of 
streamling  the  process,  and  to  minimize 
two  agencies  independently  reviewing 
the  same  issue  and  possibly  reaching 
different  conclusions,  it  structures  INS 
review  in  such  a  way  that  the 
Department  of  Labor's  certification 
would  be  accepted  unless  there  is 
specific  evidence  in  the  record  that  the 
employment  does  not  qualify.  This  will 
eliminate  requests  for  additional 
information  or  justification  for  a  claim 
that  employment  is  temporary  or 
seasonal  after  the  Department  of  Labor 
has  concluded  that  it  is.  At  the  same 
time  it  allows  INS  to  reach  a  different 
finding  where  there  is  clear  evidence  the 
employment  does  not  qualify  as  a  basis 
for  H-2A  status.  It  structures  the  review 
process  in  much  the  same  fashion  as 
that  found  in  permanent  certification 
matters. 


Petition  Agreements 

An  alien  cannot  be  admitted  unless  it 
is  demonstrated  that  he  or  she  will 
comply  with  the  terms  of  admission.  An 
alien  can  sometimes  overcome  doubts  of 
admissibility  by  posting  a  bond  to 
guarantee  compliance.  Historically,  H-2 
agricultural  workers  fail  to  comply  with 
the  terms  of  their  status  at  higher  rates 
than  many  other  nonimmigrant  classes. 
Because  the  requirement  of  individual 
bonds  for  large  numbers  of  H-2 
agricultural  workers  creates  extensive 
problems  for  domestic  employers,  and 
administrative  problems  for  the  Service, 
a  system  was  developed  which  allowed 
an  employer  to  enter  Into  an  agreement 
in  lieu  of  separate  bonds  being  required 
of  each  worker.  This  I-320B  agreement. 
as  it  is  commonly  called,  also  commits 
the  employer  to  certain  general 
employment  practices. 

The  provisions  of  IRCA  are  intended 
to  significantly  reduce  the  incidence  of 
aliens  violating  their  status.  However, 
given  historical  patterns,  some  form  of 
liability  system  must  remain  for 
temporary  agricultural  workers. 

This  rule  incorporates  the  present 
system  as  an  integral  part  of  the 
petition.  It  limits  the  agreement  to 
compliance  with  the  rules  governing  the 
employment  of  the  H-2A  worker. 
Damage  amounts  are  unchanged 
pending  an  analysis  of  actual  costs  to 
the  government,  but  are  limited  to  the 
failure  of  the  petitioner  to  notify  the 
Service  when  employment  ends  more 
than  five  days  before  the  designated 
date,  or  when  it  cannot  demonstrate  that 
the  H-2A  worker  departed  the  United 
States  prior  to  the  expiration  of  status  or 
that  an  authorized  extension  of  status 
was  obtained  within  a  certain  period. 

Admission 

This  interim  rule  incorporates  the 
IRCA  prohibition  on  the  acquisition  of 
H-2A  status  by  an  alien  who  violated 
H-2A  status  during  the  five  years 
preceding  the  application  for  such 
status.  To  allow  an  H-2A  worker  to  be 
at  the  worksite  on  time,  it  provides  for 
the  admission  of  an  H-2A  worker  up  to 
one  week  before  authorized  employment 
is  to  begin.  It  also  gives  a  hmited  means 
for  H-ZA  workers  to  transfer  employers 
at  the  conclusion  of  employmen*  by 
providing  that  H-2A  status  shall  extend 
for  a  short  time  beyond  the  petition's 
expiration. 

H-2A  eligibility  requires  that 
employment  be  seasonal  or  temporary, 
which  is  generally  not  longer  than  one 
year.  It  also  requires  that  the  beneficiary 
qualify  as  a  nonimmigrant.  An  H-2A 
worker  can  move  from  job  to  job  if 
separate  petitions  are  approved,  and 


theoretically  could  remain  mdefinitely 
by  doing  so.  However,  at  some  point  he 
would  no  longer  qualify  as  a 
nonimmigrant.  TTiere  has  traditionally 
been  a  three  year  limit  on  an  H-2  alien's 
uninterrupted  stay.  This  rule  continues 
this  limitation.  To  ensure  that  this 
limitation  has  meaning  it  also 
establishes  what  length  of  absence  will 
be  considered  to  interrupt  an  H-2A 
alien's  employment  in  the  United  States. 
If  a  significant  absence  is  not  required, 
an  alien  would  be  able  to  effectively 
bypass  the  limitation  and  indefinitely 
work  in  the  United  States  at  various 
temporary  jobs  by  vacationing  abroad 
every  three  years. 

Other 

This  rule  clarifies  How  H-2A  workers 
can  be  replaced,  and  allows  a  limited 
extension  of  stay  without  a  new 
certification.  It  also  precludes  a  finding 
that  an  employer  will  meet  the  terms  of 
a  job  offer  if  within  the  prior  two  years 
it  violated  section  274(a)  of  the  Act  or 
employed  an  H-2A  worker  in  a  position 
other  ^an  that  described  in  the  relating 
petition. 

This  is  an  interim  rule.  A  final  rule 
will  be  published  after  consideration  of 
written  comments  received  during  the 
comment  period.  We  encourage 
interested  parties  to  comment  on  this 
rule. 

Regulatory  Impact 

In  accordance  with  5  U.S.C.  605(b),  the 
Commissioner  certifies  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

This  rule  is  not  a  major  rule  within  the 
meaning  of  section  1(b)  of  E.O  12291. 

Paperwork  ReductioD  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq.),  the  paperwork  requirements 
included  in  this  interim  rule  will  be 
submitted  to  the  Office  of  Management 
and  Budget  for  approval. 

list  of  Subjects  in  8  CFR  Part  214 

Administrative  practice  and 
procedure.  Aliens,  Employment. 

Interim  Rule 

Accordingly,  Part  214  of  Chapter  I  of 
Title  8  of  the  Code  of  Federal 
Regulations  is  amended  as  follows. 

PART  214— NONIMMIGRANT  CLASSES 

1.  The  authority  citation  for  Part  214  is 
revised  to  read; 

Authority:  8  U.S.C  1101. 1103  and  1184. 

2.  Section  214.2  is  amended  by 
redesignating  paragraphs  (h)(3)  through 


(h)(15)  as  fh)(4)  through  (h){16),  revising 
the  heading  of  newly  redesignated 
fh)(4).  and  remo\Tng  the  citation 
"(h)(3)(ii)(A)"  and  adding  in  its  place 
"(h](4)(ii)(A)"  in  newly  redesignated 
paragraph  (h)(4)(ii)fB):  and  by  adding  a 
new  paragraph  (h)(3].  to  read  as  follows 

§  214^    Specie!  rvpulf  efnents  for 
admtseiofv  extension,  end  ntelntsnance  of 


(h)  *  •  • 

(3)  Petition  for  alien  to  perform 
agricultural  labor  or  services  of  a 
temporary  or  seasonal  nature  (H-2A) — 
(i)  Filing  a  petition — (A)  General  An  H- 
2A  petition  must  be  filed  on  Form  I- 
129B.  The  petition  must  be  filed  with  a 
single  valid  teaiporary  agncultural  labor 
certification.  However,  if  a  certification 
is  denied,  domestic  labor  subsequently 
fails  to  appear  at  the  worksite,  and  the 
Department  of  Labor  demes  an  appeal 
under  section  216(e)(2)  of  the  Act,  the 
written  denial  of  appeal  shall  be 
considered  a  certification  for  this 
purpose  if  filed  with  evidence  which 
establishes  that  qualified  domestic  labor 
is  unavailable.  An  H-2A  petition  may  be 
filed  by  either  the  employer  listed  on  the 
certification,  the  employer's  agent,  or 
the  association  of  United  States 
agricultural  producers  named  as  a  joint 
employer  on  the  certification. 

(B)  Multiple  beneficiaries.  The  total 
number  of  beneficiaries  of  a  petition  or 
series  of  petitions  based  on  the  same 
certification  may  not  exceed  the  number 
of  workers  indicated  on  that  document. 
A  single  petition  can  include  more  than 
one  beneficiary  if  the  total  number  does 
not  exceed  the  number  of  positions 
indicated  on  the  relating  certification, 
and  all  beneficiaries  will  obtain  a  visa 
at  the  same  consulate  or  are  not 
required  to  have  a  visa  and  will  apply 
for  admission  at  the  same  port  of  entry. 

(C)  Unnamed  beneficiaries.  The  sole 
beneficiary  of  an  H-2A  petition  must  he 
named  in  the  petition.  In  a  petition  for 
multiple  beneficiaries,  each  must  be 
named  unless  he  or  she  is  not  named  in 
the  certification  and  is  outside  the 
United  States.  Unnamed  beneficiaries 
must  be  shown  on  the  petition  by  total 
number. 

(D)  Evidence.  An  H-2A  petitioner 
must  show  that  the  proposed 
employment  qualifies  as  a  basis  for  H- 
2A  status,  and  that  any  named 
beneficiary  qualifies  for  that 
employment.  A  petition  will  be 
automatically  denied  if  filed  vsithout  the 
certification  evidence  required  in 
paragraph  (h)(3)(i)(A)  of  this  section 
and,  for  each  named  beneficiary,  the 
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initial  evidence  required  in  paragraph 
{h)(3)(v)  of  this  section. 

(E)  Special  filing  requirements.  Where 
a  certification  shows  joint  employers,  a 
petition  must  be  filed  with  an 
attachment  showing  that  each  employer 
has  agreed  to  the  conditions  of  H-2A 
eligibility.  A  petition  filed  by  an  agent 
must  be  filed  with  an  attachment  in 
which  the  employer  has  authorized  tht> 
agent  to  act  on  its  behalf,  has  as-sumed 
full  responsibility  for  all  representations 
made  by  the  agent  on  its  behalf,  and  has 
agreed  to  the  conditions  of  H-2A 
eligibility. 

(ii)  Effect  of  the  labor  certification 
process.  The  temporary  wgricultural 
labor  certification  process  determines 
whether  employment  is  as  an 
agricultural  worker,  whether  it  is  open 
to  U.S.  workers,  if  qu^thfied  U.S.  workers 
are  available,  the  adverse  impact  of 
employment  of  a  qualified  alien,  and 
whether  employment  conditions. 
including  housing,  meet  applicable 
requirements.  In  petition  proceedings  a 
petitioner  must  establish  that  the 
employment  and  beneficiary  meet  the 
requirements  of  paragraph  (h)(3)  of  this 
section.  In  a  petition  filed  with  a 
certification  denial,  the  petitioner  must 
also  overcome  the  Department  of 
Labor's  findings  regarding  the 
availability  of  qualified  domestic  labor. 

(iii)  Ability  and  intent  to  meet  a  job 
offer-— (A)  Eligibility  requirements.  An 
H-2A  petitioner  must  establish  that 
each  beneficiary  will  be  employed  In 
accordance  with  the  terms  and 
conditions  of  the  certification,  which 
includes  that  the  pnncipal  duties  to  be 
performed  are  those  on  the  certification, 
with  other  duties  minor  and  incidental. 

(B)  Intent  and  prior  compliance. 
Requisite  intent  cannot  be  established 
for  two  years  after  an  employer  or  joint 
employer,  or  a  parent,  subsidiary  or 
affiliate  thereof,  is  found  to  have 
violated  section  274(a)  of  the  Act  or  to 
have  employed  an  H-2A  worker  in  a 
position  other  than  that  described  in  the 
relating  petition. 

(C)  Initial  evidence.  Representations 
required  for  the  purpose  of  labor 
certification  are  initial  evidence  of 
intent. 

(iv)  Temporary  and  seasonal 
employment — (A)  Eligibility 
requirements.  An  H-2A  petitioner  must 
establish  that  the  employment  proposed 
in  the  certification  is  of  a  temporary  or 
seasonal  nature.  F.mployment  is  of  a 
seasonal  nature  where  it  is  tied  to  a 
certain  time  of  year  by  an  event  or 
pattern,  such  as  a  short  annual  growing 
cycle  or  a  specific  aspect  of  a  longer 
cycle,  and  requires  labor  levels  far 
above  those  necessary  for  ongoing 
operations.  Employment  is  of  a 


tiimporary  nature  where  the  employer's 
need  to  fill  the  position  with  a 
temporary  worker  will,  except  in 
extraordinary  circumstances,  last  no 
longer  than  one  year. 

(B)  Effect  of  Deportment  of  Labor 
findings.  In  temporary  agricultural  labor 
certification  proceedings  the 
Department  of  I.abor  separately  tests 
whether  employment  qualifies  as 
tcmporury  or  seasonal.  Its  finding  that 
employment  qualifies  is  normally 
sufficient  for  the  purpose  of  an  M-2A 
petition.  However,  notwithstanding  that 
finding,  employment  will  be  found  not  to 
be  temporary'  or  seasonal  where  an 
application  for  permanent  labor 
certification  has  been  filed  for  the  same 
alien,  or  for  another  alien  to  be 
employed  in  the  same  position,  by  the 
same  employer  or  by  its  parent, 
subsidiary  or  affiliate.  This  can  only  be 
overcome  by  the  petitioner's 
demonstration  that  there  will  be  at  least 
a  six  month  interruption  of  employment 
in  the  United  States  after  H-M  status 
ends.  Also,  eligibility  will  not  be  found, 
notwithstanding  the  issuance  of  a 
temporary  agricultural  labor 
certification,  where  there  is  substantial 
evidence  that  the  employment  is  not 
temporary  or  seasonal. 

(v)  The  beneficiary's  qualifications — 
(A)  Eligibility  requirements.  An  H-2A 
petitioner  must  establish  that  any 
mimed  beneficiary  met  the  stated 
minimum  requirements  and  was  fully 
able  to  perform  the  stated  duties  when 
the  application  for  certification  was 
filed.  It  must  be  established  at  time  of 
application  for  an  H-2A  visa,  or  for 
aii.Tiission  if  a  visa  is  not  required,  that 
any  unnamed  beneficiary  either  met 
these  requirements  when  the 
certification  was  applied  for  or  passed 
any  certified  aptitude  test  at  any  time 
prior  to  visa  issuance,  or  pnor  to 
admission  if  a  visa  is  not  required. 

(B)  Initio!  evidence  of  employment/ 
job  training.  A  petition  must  be  filed 
with  evidence  that  at  the  required  time 
the  beneficiary  met  the  certification's 
minimum  employment  and  job  training 
requirements  Initial  evidence  must  be  m 
the  form  of  the  past  employer's  detailed 
statement  or  actual  employment 
documents,  such  as  company  payroll  or 
fax  records.  Alternately,  a  petitioner 
must  show  that  such  evidence  cannot  be 
obtained,  and  submit  affidavits  from 
people  who  worked  with  the  beneficiary 
that  demonstrate  the  claimed 
employment. 

(C)  Initial  evidence  of  education  and 
other  training.  A  petition  must  be  filed 
with  evidence  that  at  the  required  time 
each  beneficiary  met  the  certification's 
minimum  post-secondary  education  and 
other  formal  training  requirements. 


Initial  evidence  must  be  in  the  form  of 
documents,  issued  by  the  relevant 
institution  or  organization,  that  show 
periods  of  attendance,  majors  and 
degrees  or  certificates  accorded. 

(vi)  Petition  agreements — (A)  Consent 
and  liabilities.  In  filing  an  H-2A 
petition,  a  petitioner  and  each  employer 
consents  to  allow  access  to  the  site 
where  the  labor  is  being  performed  for 
the  purpose  of  determining  compliance 
with  H-2A  requirements.  The  petitioner 
further  agrees  to  notify  the  Service  in 
the  manner  specified  within  twenty-four 
hours  if  an  H-2A  worker  absconds  or  if 
the  authorized  employment  ends  more 
than  five  days  before  the  relating 
certification  document  expires,  and  to 
pay  liquidated  damages  of  ten  dollars 
for  each  instance  where  it  cannot 
demonstrate  compliance  with  this 
notification  requirement.  The  petitioner 
also  agrees  to  pay  liquidated  damages  of 
two  hundred  dollars  for  earJi  Instance 
where  is  cannot  demonstrate  that  its  H- 
2A  worker  either  departed  the  United 
States  or  obtained  authorized  status 
based  on  another  petition  during  the 
period  of  admission  or  within  five  days 
of  early  termination,  whichever  comes 
first. 

(B)  Process.  Where  e\'idence  indicates 
noncompliance  under  paragraph 
(h)(J)(vi)(A)  of  this  section,  the 
petitioner  shall  be  given  written  notice 
and  given  ten  days  to  reply.  If  it  does 
not  demonstrate  compliance,  it  shall  be 
given  written  notice  of  the  assessment 
of  liquidated  damages. 

(C)  Failure  to  pay  liquidated  damages. 
If  liquidated  damages  are  not  paid 
within  ten  days  of  assessment,  an  \{-2j\ 
petition  may  not  be  processed  for  that 
petitioner  or  any  joint  employer  shown 
on  the  petition  until  such  damages  are 
paid. 

(vii)  Validity.  An  approved  H-2A 
petition  IS  valid  through  the  expiration 
of  the  relating  certification  for  the 
purpose  of  allowing  a  beneficiary  to 
seek  issuance  of  an  H-2A  nonimmigrant 
visa,  admission  or  an  extension  of  stay 
for  the  purpose  of  engaging  in  the 
specific  certified  employment 

(viii)  Admission — (A)  Effect  of 
violation  of  status.  An  alien  may  not  be 
accorded  H-2A  status  who  the  Service 
finds  to  have  violated  the  conditions  of 
H-2A  status  within  the  prior  five  years. 
H-2A  status  IS  violated  by  remaining 
beyond  the  specific  period  of  authorized 
stay  or  by  engaging  m  unauthorized 
employment, 

(B)  Period  of  admission. 
Notwithstanding  paragraph  (h)(10)  of 
this  section,  and  except  as  provided  in 
paragraph  (h)j3)(ix)(C)  of  this  section,  an 
alien  admissible  as  an  H-2A  shall  be 


admitted  for  the  period  of  the  approved 
petition  plus  a  period  of  up  to  one  week 
before  the  beginning  of  the  approved 
period  for  the  purpose  of  travel  to  the 
worksite,  and  a  period  following  the 
expiration  of  the  H-2A  petition  equal  to 
the  validity  period  of  the  petition,  but 
not  more  than  ten  days,  for  the  purpose 
of  departure  or  extension  based  on  a 
subsequent  offer  of  employment. 
However,  this  extended  admission 
period  does  not  affect  the  beneficiary's 
emplojTnent  authorization.  Such 
authonzation  only  applies  to  the  specific 
employment  indicated  in  the  relating 
petition,  for  the  specific  period  of  time 
indicated. 

(C)  Limits  on  an  individual's  stay.  An 
alien's  stay  as  an  H-2A  is  limited  by  the 
term  of  an  approved  petition.  An  alien 
may  remain  longer  to  engage  in  other 
qualifying  temporary  agricultural 
employment  by  obtaining  an  extension 
of  stay.  However,  an  individual  who  has 
held  H-2A  status  for  a  total  of  three 
years  may  not  again  be  granted  H-2A 
status,  or  other  nonimmigrant  status 
based  on  agricultural  activities,  until 
such  time  as  he  or  she  remains  outside 
the  United  States  for  an  uninterrupted 
period  of  six  months.  An  absence  can 
interrupt  the  accumulation  of  time  spent 


as  an  H-2A.  If  the  accumulated  stay  is 
eighteen  months  or  less,  an  absence  is 
interruptive  if  it  lasts  for  at  least  three 
months.  If  more  than  eighteen  months 
stay  has  been  accumulated,  an  absence 
is  interruptive  if  it  lasts  for  at  least  one- 
sixth  the  accumulated  stay.  Eligibility 
under  this  subparagraph  will  be 
determined  in  admission,  change  of 
status  or  extension  proceedings.  An 
alien  found  eligible  for  a  shorter  period 
of  H-2A  status  than  that  indicated  by 
the  petition  due  to  the  application  of  this 
subparagraph  shall  only  be  admitted  for 
that  abbreviated  period. 

(ix)  Substitution  of  beneficiaries  after 
admission.  An  H-2A  petition  may  be 
filed  to  replace  H-2A  workers  whose 
employment  was  terminated  early.  The 
petition  must  be  filed  with  a  copy  of  the 
certification  document,  a  copy  of  the 
approval  notice  covering  the  workers  for 
which  replacements  are  sought,  and 
other  evidence  required  by  paragraph 
(h)(3)(i)(D)  of  this  section.  It  must  also 
be  filed  with  a  statement  giving  each 
terminated  worker's  name,  date  and 
country  of  birth,  termination  date,  and 
evidence  the  worker  has  departed  the 
United  States.  A  petition  for  a 
replacement  may  not  be  approved 
where  the  requirements  of  paragraph 


{h)(3)(vi)  of  this  section  have  not  been 
met.  A  petition  for  replacements  does 
not  constitute  the  notice  that  an  H-2A 
worker  has  absconded  or  has  ended 
authonzed  employment  more  than  five 
days  before  the  relating  certification 
expires. 

(x)  Extensions  without  labor 
certification.  A  single  H-2A  petition 
may  be  filed  and  approved  without  a 
certification  if  it  is  based  on  a 
continuation  of  the  employment 
authonzed  by  the  approval  of  a  previous 
H-2A  petition  filed  with  a  certification 
[but  not  a  certification  extension 
granted  under  30  CFR  655.106(b)(3)),  and 
the  proposed  continuation  of 
employment  will  last  no  longer  than  the 
previously  authonzed  employment  and 
also  will  not  last  longer  than  two  weeks. 

(4)  Petition  for  alien  to  perform 
temporary  non-agricultural  services  or 
labor  (H-2B). 
***** 

Dated;  May  27, 1987. 
Mark  W.  Everson. 

Executive  Associate  Commissioner, 
Immigration  and  Naturalization  Service. 
(FR  Doc.  87-12432  Filed  5-29-87;  8:45  am] 
BILUNG  CODE  4401-10-M 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFR  Parts  121  and  135 
[Docket  No.  19110;  Notice  No.  79-11A) 

Airborne  Low-Altitude  Windstiear 
Equipment  and  Training  Requirements 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  The  National  Transportation 
Safety  Board  has  determined  that  low- 
altitude  witidshear  has  been  a  prime 
causal  factor  in  numerous  air  carrier 
accidents.  These  proposals,  if  adopted, 
should  reduce  windshear-related 
accidents  by  enhancing  pilot 
understanding  of  windshear  and  by 
requiring  certificate  holders  to  develop 
and  use  procedures  and  flight  guidance 
equipment  to  facilitate  escape  from 
inadvertent  hazardous  windshear 
encounters.  This  notice  discusses  the 
various  aspects  which  might  have  a 
bearing  on  possible  low-altitude 
windshear  solutions.  It  also  proposes  to 
require  that  certain  turbine-powered 
airplanes  operated  in  accordance  with 
Part  121  of  the  Federal  Aviation 
Regulations  have  airborne  systems  that 
warn  a  pilot  of  the  presence  of 
hazardous  low-altitude  windshear 
conditions  and  if  such  windshear 
conditions  are  inadvertently 
encountered,  provide  flight  guidance  for 
a  missed  approach  procedure  or  an 
escape  maneuver.  In  addition,  the  notice 
proposes  that  all  Part  121  operators 
conduct  approved  low-altitude 
windshear  flight  training  in  an  approved 
simulator.  The  NPRM  further  proposes 
that  Part  121  and  135  certincate  holders' 
training  programs  be  required  to  include 
training  concerning  flight  crewmember 
recognition  and  escape  from  low- 
altitude  windshear  conditions  as  part  of 
their  normal  ground  training. 
date:  Comments  must  be  received  on  or 
before  September  28, 1987. 
ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel,  Attention:  Rules  Docket 
(AGC-204).  Docket  No.  19110.  800 
Independence  Avenue.  SW., 
Washington,  DC  20591.  One  may  deliver 
comments  in  duplicate  to:  FAA  Rules 
Docket,  Room  916.  800  Independence 
Avenue  SW.,  Washington.  DC  20591.  All 
comments  must  be  marked  "Docket  No. 
19110."  Comments  may  be  examined  in 
the  Rules  Docket  weekdays,  except 
Federal  holidays,  between  8:30  a.m.  and 
5  p.m. 


FOR  FURTHER  INFORMATION  COMTACr. 
Gary  E.  Davis.  Project  Development 
Branch  (AFS-240),  Air  Transportation 
Division.  Office  of  Flight  Standards, 
Federal  Aviation  Administration.  800 
Independence  Avenue  SW., 
Washington,  DC  20591:  Telephone  (202) 
267-3752. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  this  rulemaking  by 
submitting  written  data,  views,  or 
arguments  and  by  commenting  on  the 
possible  environmental,  energy,  or 
economic  impact  of  this  proposal.  The 
comments  should  identify  the  regulatory 
docket  or  notice  number  and  be 
submitted  in  duplicate  to  the  address 
above.  All  comments  received,  aa  well 
as  a  report  summarizing  any  substantive 
public  contact  with  FAA  personnel  on 
this  rulemaking,  will  be  filed  in  the 
docket.  The  docket  is  available  for 
public  inspection  both  before  and  after 
the  closing  date  for  making  comments. 

Before  taking  any  final  action  on  the 
proposal,  the  Administrator  will 
consider  any  comment  made  on  or 
before  the  closing  date  for  comments. 
The  proposal  may  be  changed  in  light  of 
comments  received. 

The  FAA  will  acknowledge  receipt  of 
a  comment  if  the  commenter  submits 
with  the  comment  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Docket  No.  19110."  When 
the  comment  is  received,  the  postcard 
will  be  dated,  time  stamped,  and 
returned  to  the  commenter. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
notice  of  proposed  rulemaking  by 
submitting  a  request  to  the  Federal 
Aviation  Administration.  Office  of 
Public  Affairs.  Attention:  f*ublic  Inquiry 
Center.  APA-230,  800  Independence 
Avenue.  SW..  Washington,  DC  20591,  or 
by  calling  (202)  267-3484.  Requests 
should  identify  the  docket  number  of 
this  proposed  rule.  Persons  interested  in 
being  placed  on  a  mailing  list  for  future 
proposed  rules  should  also  request  a 
copy  of  Advisory  Circular  No.  11-2A, 
Notice  of  Proposed  Rulemaking 
Distribution  System,  which  describes 
the  application  procedure. 

Discussion 

Problem  To  Be  Solved 

Since  July  1973, 13  U.S.  air  carrier 
accidents  have  occurred  which  were 
attributed  to  encounters  with  severe 
low-altitude  windshear  during  terminal 
area  Hight  operations.  From  1964  to  19ft3. 


28  transport  category  airplane  takeoff  or 
approach-and-landing  accidents 
occurred  in  which  low-altitude 
windshear  was  determined  to  be  a 
causal  factor.  Investigative  studies 
concerning  some  of  these  accidents,  es 
well  as  other  efforts  designed  to 
characterize  windshear  and  document 
its  influence  on  pilot/aircraft 
performance  and  control,  have 
increased  awareness  of  the  potential 
hazard  posed  by  low-altitude  windshear 
in  the  airport  area. 

Low-altitude  windshear  is  a  sudden 
change  in  wind  direction  and/or  speed 
over  a  relatively  short  distance  in  the 
atmosphere.  Windshear  may  have  a 
detrimental  effect  on  the  performance  of 
an  aircraft  if  encountered  on  the  ground 
during  takeoff  or  if  encountered 
relatively  close  to  the  ground  during 
climbout  or  approach  to  landing.  Low- 
altitude  windshears  may  be  found  at 
any  time  of  the  year.  They  can  also  be 
found  in  clear  air  or  may  be  associated 
with  thunderstorm  or  frontal  zone 
weather  activity. 

These  windshear  phenomena 
represent  a  serious  hazard  to  aircraft 
entering  these  areas  of  highly  unstable 
air.  During  low-altitude  phases  of  flight, 
such  as  during  takeoff  or  landing,  an 
aircraft  may  encounter  a  low-altitude 
windshear  that  it  cannot  recover  from  in 
time  to  avoid  impacting  the  ground  or  an 
obstacle  because,  to  avoid  an  accident 
when  such  windshears  are  encountered, 
the  aircraft  must  have  enough 
performance,  e.g..  engine  thrust,  when 
compared  to  its  weight,  to  be  capable  of 
accelerating  through  or  climbing  out  of 
the  windshear  condition. 

Background 

On  April  26. 1979.  the  FAA  issued 
Advance  Notice  of  Proposed 
Rulemaking  (ANPRM)  79-11.  The  notice 
requested  comments  and 
recommendations  to  assist  the  FAA  in 
determining  what,  if  any.  regulatory 
proposals  should  be  developed  and 
established  a  two-fold  approach  to  the 
windshear  problem.  One  approach 
explored  the  feasibility  of  placing 
windshear  detection  equipment  on  the 
ground  and  transmitting  information  to 
the  pilot.  The  other  approach  tried  to 
determine  whether  equipment  can  be 
installed  aboard  Ihe  aircraft  that  would 
provide  the  pilot  with  windshear 
information  in  "real  time." 

ANPRM  79-11  invited  public 
participation  in  the  identification  and 
selection  of  a  course  or  alternative 
courses  of  action  wi;h  respect  to  a 
particular  rulemaking  problem. 
Advancing  technology  and  continuing 
research  have  shown  that  the  specific 


questions  and  certain  windshear 
systems  (ground  and  air),  respectively 
addressed  in  the  ANPRM.  are  limited  in 
scope  and  technology  and  should  be 
categorized  as  systems  that  are 
"reactive"  to  an  aircraft  entering  a 
windshear  environment.  As  a  result,  the 
FAA  concludes  that  future  research 
should  be  focused  on  predictive  ground 
and  airborne  systems  which  would 
identify  a  windshear  phenomena  in 
advance  of  an  aircraft  actually 
penetrating  that  potentially  severe 
condition. 

The  FAA  also  issued  Advisory 
Circular  No.  00-50A,  Low  Level  Wind 
Shear,  to  provide  guidance  in 
recognizing  meteorological  conditions 
that  produce  windshear  phenomena  and 
to  recommend  certain  pilot  techniques 
to  minimize  the  effects  of  windshear 
when  encountered  during  takeoff  or 
J      landing.  In  addition,  the  FAA 

established  a  research  and  development 
program  to  examine  the  hazards 
associated  with  low-altitude  windshear, 
develop  solutions  to  the  windshear 
problem,  and  integrate  those  solutions 
into  the  National  Airspace  System.  As 
an  outgrowth  of  those  FAA  programs,  a 
ground-based  Low-Level  Windshear 
Alert  System  (LLWAS)  capable  of 
detecting  the  presence  of  hazardous 
windshear  in  the  vicinity  of  the  airport 
at  the  surface  has  been  installed  at  90 
major  airports  within  the  United  States. 
The  FAA  will  install  an  additional  20 
LLWAS's  at  airports  across  the  Nation, 
bringing  to  110  the  number  of  airports 
which  will  have  the  equipment.  In 
addition,  the  FAA  is  currently  working 
on  an  enhancement  modification  to  the 
LLWAS  to  detect  microbursts,  which  are 
the  cause  of  short-lived  but  potentially 
severe  windshear.  Further,  in  July  1984, 
the  FAA  in  cooperation  with  the 
National  Center  for  Atmospheric 
Research  began  an  operational 
evaluation  of  a  Doppler  radar  windshear 
forecasting  and  alerting  system  in  the 
area  of  Stapleton  Airport,  in  Denver, 
Colorado. 

The  FAA  also  is  working  closely  with 
the  scientific  community  to  better 
understand  hazardous  windshear 
conditions  and  supporting  research  to 
help  characterize  those  conditions  so 
prediction  of  the  event  is  possible.  That 
information  will  provide  the  basis  for 
improved  pilot  training  to  cope  with 
inadvertent  windshear  encounters  and 
eventually  development  of  airborne 
devices  which  a  pilot  could  use  to  avoid 
such  encounters. 

The  FAA.  in  its  research,  addressed 
systems  using  ground-based  equipment 
and  airborne  equipment  that  have  been 
explored  and  show  varjing  promise  of 


assisting  pilots  in  windshear  situations. 
Examples  of  ground-based  equipment 
would  be  barometric  systems,  acoustic 
Doppler  systems,  and  laser  systems. 
Examples  of  airborne  equipment  are 
airspeed/groundspeed  comparison, 
modified  control  laws  for  flight  director 
and  thrust  command,  and  acceleration 
margin  systems. 

The  FAA  identified  several  airborne 
windshear  systems  which  showed 
promise  of  being  effective  in  alerting  a 
pilot  of  the  existence  of  windshear  once 
encountered.  The  FAA  awarded  a 
research  contract  to  help  determine  the 
most  appropriate  methods  of  training  air 
carrier  pilots  to  recover  from 
inadvertent  entry  into  a  windshear. 
Another  contract  involves  weather 
research  utilizing  Doppler  radar  to  help 
pinpoint  the  location  and  movement  of 
windshear  which  will  improve  future 
forecasting  of  the  phenomena. 

The  FAA  will  continue  to  foster 
research  programs  to  design  better 
guidance  and  control  aids  to  improve  a 
pilot's  ability  to  avoid  an  accident  in  the 
event  of  a  windshear  encounter.  Future 
FAA  action  will  place  emphasis  on 
fostering  the  development  of  predictive 
technology  for  use  in  systems  to  detect 
and  avoid  inadvertent  entrance  into 
windshear.  For  these  reasons,  the  FAA 
will  continue  pursuing  a  "systems 
concept"  which  includes  an  improved 
low-altitude  windshear  weather 
forecasting  technique,  ground-based 
windshear  detection  equipment,  and 
airborne  windshear  detection  and 
avoidance  equipment. 

Continuing  technological  and 
educational  improvements,  along  with 
recurring  windshear  training,  research 
on  predictive  systems,  and  research  in 
conjunction  with  the  scientific 
community  to  learn  more  about  the 
phenomena  (e.g..  microbursts)  will  allow 
these  basic  systems  to  be  continually 
improved  and  updated  until  the  eventual 
goal  of  detecting  and  pinpointing 
windshear,  before  entry,  can  be 
achieved. 

Recent  Windshear-Related  Accidents 

On  July  9. 1982,  Pan  American  World 
Airways  Flight  759  crashed  shortly  after 
taking  off  from  New  Orleans 
International  Airport,  One  hundred  and 
forty-five  persons  on  board  the  airplane 
and  eight  persons  on  the  ground  died. 
On  August  2, 1985,  Delta  Air  Lines  Flight 
191  crashed  while  approaching  to  land 
at  the  Dallas/Fort  Worth  International 
Airport.  The  National  Transportation 
Safety  Board  (NTSB)  attributed  the 
cause  of  both  accidents  to  the  airplanes' 
encounter  at  low  altitude  with 
microburst-induced,  severe  windshears 
produced  by  isolated  heavy 


thunderstorms  in  the  vicinity  of  each 
airport  at  the  time  of  the  crash.  TTiese 
two  accidents  are  examples  of  a  number 
of  crashes  that  have  been  attributed  to 
severe  windshear. 

NTSB  Recommendations 

Reports  by  the  NTSB  of  investigations 
of  air  carrier  accidents  at  least  partly 
attributable  to  windshear  have  resulted 
in  a  series  of  specific  safety 
recommendations  by  the  .NTSB  to  the 
FAA.  These  recommendations  were 
carefully  considered  and  acted  on  by  the 
FAA  and  followed  up  by  the  NTSB. 
Together  with  other  FA,A  activities, 
these  recommendations  have 
contributed  to  the  body  of  accumulated 
data  the  evaluation  of  which  has 
enabled  the  FAA  to  formulate  and 
initiate  numerous  actions  with  respect  to 
windshear.  some  of  which  will  be 
discussed  later  in  this  notice.  The 
NTSB's  reports  of  the  accident 
investigations  of  Pan  American  World 
Airways  Flight  759  and  Delta  Air  Lines 
Flight  191  are  the  latest  in  this  series  of 
recommendations.  Each  of  those  reports 
contains  certain  recommendations  for 
priority  and  longer-term  action  intended 
to  improve  safety  in  windshear  weather 
conditions. 

Recent  NTSB  recommendations  to  the 
FAA  concern  enhanced  windshear  pilot 
training  and  installation  of  airborne 
systems.  These  proposals  have  taken 
into  consideration  those  NTSB 
recommendations. 

Congressional  Mandate  and  Resulting 
Study 

In  December  1982,  the  Congress 
passed  Public  Law  97-369  requiring  the 
FAA  to  contract  with  the  National 
Academy  of  Sciences  (NAS)  "to  study 
the  state  of  knowledge,  alternative 
approaches  and  the  consequences  of 
windshear  alert  and  severe  weather 
condition  standards  relating  to  takeoff 
and  landing  clearances  for  commercial 
and  general  aviation  aircraft."  An 
agreement  between  NAS  and  the  FAA 
was  signed  on  March  17, 1983,  to 
accomplish  the  study  mandated  by 
Congress.  The  report  of  the  NAS 
committee,  entitled  "Low-Altitude 
Windshear  and  Its  Hazard  to  Aviation," 
was  published  by  the  National  Academy 
Press  late  in  1983.  The  report  states  that 
27  aircraft  accidents  or  incidents  in  U.S.- 
registered  aircraft  attributed  to  low- 
altitude  windshear  occurred  from  1964 
to  1982.  There  have  been  at  least  two 
additional  accidents  resulting  in  several 
hundred  fatalities  attributed  to  that 
cause  since  1982.  The  complexity  and 
magnitude  of  the  windshear  problem  is 
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emphasized  by  the  following  summary 
from  the  NAS  report. 

•  In  1975.  the  National  Aeronautics 
and  Space  Administration  (NASA),  in 
cooperation  with  the  FAA.  instituted  the 
Aviation  Safety  Reporting  System 
(ASRS)  whereby  safety-related 
incidents  involving  aircraft  operations 
are  submitted  voluntarily  and  treated 
anonymously  with  the  expectation  that 
potential  flight  safety  problems  may  be 
identified  and  corrective  action 
suggested.  A  total  cf  26  reports  has  been 
indexed  as  windshear  related  out  of 
nearly  21.600  reports  received  since  May 


1. 1978.  Of  thef  e.  17  appear  to  involve 
windshear  as  ii  primary  factor. 

•  In  1977.  the  FAA  conducted  a  study 
of  .NTSB  reports  on  aircraft  accidents 
and  incidents  relatfii  In  low-aittfiidp 
windshear  that  occiirrpd  from  1^164 
through  1975.  More  than  59.000  reports 
were  reviewed,  covering  all  cIhsscs  of 
civil  aircraft  and  flight  operations. 
About  one-third  of  the  accidents  or 
incidents,  more  than  19.000.  occurred 
during  terminal  area  operations. 
Twenty-five  accidents  or  incidents 
involving  large  aircraft  were  identified 
in  which  low-altitude  windshear  could 
have  been  a  contributing  factor.  Of 


these  25  cases,  23  occurred  during 
approach  or  landing  and  2  occurred 
during  takeoff. 

•  The  following  table,  extracted  from 
the  NAS  report,  lists  the  27  U.S.  aircraft 
accidents  or  incidents  that  occurred 
from  1964  to  1982  in  US.- registered 
aircraft  that  are  attnbuted  to  low- 
altitude  windshear.  The  list  includes 
most  of  the  25  cases  idpntiTied  by  the 
FAA.  Some  were  omitted  because,  on 
further  examination,  they  could  not  be 
attributed  to  windshear.  The  table 
includes  windshear-related  accidents  or 
incidents  that  have  occurred  since  1976, 
including  two  during  1982. 


Table  V— Awcraft  Accidents  and  Incidents  Related  to  Low-ALrrruoE  Wind  Shear  (1964-1982) 


No 


Yair  and  data 


17 

18 

19 

20 

21 

22 

23 
24 

25 

26 


1864    Mar  01 . 


1965    Jul  01.. 


1966 


17. 


1968    JunOe 

1970    Jul  20 

1970  Dae  10 

1971  Jan  04 

1972  May  16... 

1972    Jul  26 

1972   Dae  12 - 


1973 


r03.. 


1973    Jun  15 


18     1974    Jan  30.. 


Tima 
(LSTl 


1973    Jul  23 

1973    Nov  27 

1973    Dec  17 


197S    Jun  24 

1975    Ji»i24...._. 

1975  Aug  07... 

1975  Nov  12 

1975  Dae  31  — 

1976  Jun  23 


1129 

2134 

1866 

1351 
1136 
1926 
1832 
1421 
1406 
2256 

1250 

1403 

1643 

1851 
1643 

2341 

1457 
1505 


Laka  Tahoa,  NV .... 
JFK  Nmr  Yorti.  NY 
Kanaaa  0%.  MO— . 


San  LjIw  Cly.  l/T 

Nana  AB,  Okinawa... 

St  Thowaa.  VI 

LGA  Nb»  Yof*.  NY  . 
R  LaudanMa,  FL... 
NawOi1aana,LA..-.. 
JFK  New  Ywli.  MY... 


Aatn  F*  No  (aireran 
•ype) 


PanKiae90iA(L- 
1049) 

AA  64  (B-7208) 

TWA  407  (»-737) 

UAL  6327  (B-727V.. .. 
FLY  TIG  45  (PCS)  .. 
Cart>^UI  (CV.»40»— . 

FAA  H-7  iPCSt -. 

EAL  346(00-9) 

NA  32  (B-727) 

TWA  668  (&-707) 


T/OorOOO 
IfiMMyt 


•LOO.. 


WIcNU.  KS TWA  315  (B-727) 


ORDCNcago.  IL  . 

S«  Loua.  MO 

Ctialtanoaga,  TN.. 
Beaton.  MA 


Pago  Pigo.  SAMOA... 

JFK  New  Yorti,  NY 

JFK  New  Yotk.  NY 


1976  Dec  12.. 

1977  Jun  03... 


1979    Aug  22 

1982    Jul  09 


Aim  105  (DC-8) 

OZ  809  (FH-227B) 

DL5t8(DC-») 

*mm  933  (DC-10) 

PAA  806  (B-707) 


EAL«0e(L-lO11).. 

EAL  66  (B-727)...- 


•L0G31R 

•LOG  36 

•L0G34L 

•LOG  18 

•LOGO* 

•LOG  04 

•LOGQSL 

•t.DG26 

•LOQ04R 

•LOG  19n 

•LDG22n 

•LOG30L 

•LOG  20 
•LOG33L 

•LOGOS 

0106  22L 
•LOQ22L 


CO  426  (B-727).    .       . 

•T/0  3eL 

EAL  576  IB-727)       

•106  23 

EAL  (OC-9) . 

•LOGOS 

AL  121  (DC-* 

•in6  27R 

A«  Cly  977  (OHC-6) - 

CO  63  (8-727) 

•tnG19 
•T/0  21 

EAL  693  (B-727) _... 

Otn6  27L 

PAA  759  (B-727) 

vr/oio 

Fat/mi 


86/0 
0/0 

0/0 

0/1 

4/0 
MA 
0/2 
0/3 
0/0 
0/0 

0/0 

0/0 

36/6 
0/42 
0/16 

96/5 


112/12 

0/15 
0/1 
0/0 
0/87 


expanancad 


3/7 
0/0 


tS3/9 


Dwmg  ctmboul  atMr  a 

mmad  ■(xyo•c^ 
WIndanin  Irom 

headwind  to 

aoaawmd. 
Wind  disction  change 

on  Anal.  3lO'-2ilcla 

lo280'-22Ma. 
2eD--13liti  al  1351  lo 

2eO'-l2kta. 
lOkt*  tatwtnd  near 

tireinold 
Laidv<g  r\  oeO'-20ktt 

w«x) 
Tatwmd  changed  nto 

headwind 
taO'-IOkts  at  1418  10 

130--i2lit»al  1426 
UKS  drooped  162  to 

122lits 
42k1SIMwind  a)  ISOCT 

to  5kls  heedwnd  at 

•le  (unaca 
lOO'-lOktiat  1240^)0 

to  170'-10ktl  to 

070'-lOkla  t 

1249-10 
Eaametad  ttowntfesft 

SOtps  at  3000'.  I3«pa 

al  SCO   AQL 
up-  and  down>>alH  


(    ) 


Strang  mountain  lee  wave  dunng  wioth 
ltonn(iH3K9> 

Thunderitonn  with  a  tharp  eiauun  rm» 
I      (1) 
I 

Unatabie  mool  *  (1). 


Haav>  thunderMomi  with  luapectad  giNt 

tront  (1> 
Heavy  ramanoww  one  ma*  w  ilaiinHt 

(1| 
Lea  mf  How  n  ramahowar  (1). 


Lowaltiluda  wmd  theaf . 

200'-24kts  at  SCO'. 

2eO'-2t<ts  at  200', 

3i5'-oekts  at 

aurtace 
Oacreawng  h»ai»»ind 

and' or  downdratt 

dunng  the  Imal  4 

lecond* 
•Ma  haadaand  to  etda 

MNflnd  wHh  20%M 

14Ua  headwind  to  ltd 

headwind  with  2llpa 

downdratl 
tASdacreaaed  158  to 

liSkta  «  5  aeeonda. 
10*  wmdshift.  tfust  up 

to  2ii<t* 
200'  cnenge  m  wmd 

(trection 
8fikt8  heedweid  to 

20ktata*»ind 

GuattoSOtita  _  .. 

SOtita  haedwwid  to 

SOkU  tailwind. 
Skt)ng  downtkanand 


Frontal  tnear  (1)  (9) 

Heavy  thuTKlerMonn  (1). 

lieeoM   rairwiorm  arvl  tiundaratonn  {^). 

fnrm  •hear  (10).  Fog  and  drizzle  (1) 

(U 


(1) 


Outflow   shear   {*)    ThundertVyrm.    therp 

Outtkjw  shatt   i4j,   Thuroerstorm  airflow 

(1)  (9) 
Fiontal  tttear  {4),  Rain  and  tog  (1)  (9). 


Oulllow 
(9) 


i*r. 


(T) 


wid 

OowrxViM  thaar. 


Small  downtxm  or  mKioburat  (S|.  Skong 
thurxlefstor'^  '  1 1  f9) 

Smatl   arwnOuril   or    rrvctocur*   (5fc   0»A- 
fW-^  %:-maj  '*\    Sifoog  trHjrxjer»U)nn  (1) 

Snitf   acmntxrv    or    rmcntMrn    IB)    01*- 

tkiw   ahaai    {*).   Uxmoersux™   (i)  (9). 

3  met)  per  hour  ran  Ml  rato  (1)  (9). 

L^t  ram  and  log  (II 


I  Microhurv  m    OuHlow  iheer  (4):  Faal- 

movmg  eH^vMntorm  (1)  (9). 
From*  wiear  1 1 1  19) 
Mnriitiml  (7),  CXitflnw  srisar  (<)    Down. 

*att  m  thonOer»Jorm  (SI 
Micfobu-it  (81.    Tiunowstorm  r»n«nower 

(91 
Mcrotwro  w«h  na*r)  rmn  (9) 
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Table  l.— Aircraft  Accidents  and  Incidents  Related  to  Low-ALTrruoc  Wind  Shear  (1964-1982)— Continued 


No 


27 


1982    Jul  26.. 


r»ae 
(LST) 


1521 


LGANew  Vofli.  NY 


AtffneFli  No  laircrati 

lype) 


T/OorOOG 

(runway) 


TWA  524  (B-727)_ CLOG  22 


Fal/Ini 


Mmd  shear 

eipenencad 


Weether  systems  and  references  (    ) 


Severe  wmd  shear  at 
20-100  AGL 


S»ong  ttxmdersiorrr  with  gusty  wmdt  (2) 


Total  ^24  Accidenta,  03  Incxtenu.  491  Fattfiliea/206  It^viea. 


(MShreger   19^7  (?)  NTS8  letter  Ic  FAA  March  ?5   19«3 

P)  Wuaew.  I9t>  14)  FAA  KKvid  Sheer  Progrwn.  Dec  I9e2: 

(5)  Fufta  and  Byw*   1977   (hi  Fui<i«  and  Caracena,  1977 

(7)  Fi^u.  1978  18)  Fuiaa.  1960  (B)  NTS8  Accioeni/lnadeoi  Reports,  (10)  Sow*.  Pirvate  Communication 


In  1981.  general  aviat)on  aircraft 
numbered  more  than  200,000  and  flew 
more  than  40  million  hours  (compared 
with  3.973  aircraft  and  8  million  flight- 
hours  for  air  earners).  General  aviation 
operations  accountpcj  for  662  fatal 
accidents  from  all  causes,  with  1.265 
fatalities  Informal  accident  statistics 
from  the  NTSB  for  1981  indicate  that 
weather  caused  or  was  a  related  factor 
in  40  percent  (289  cases)  of  the  U.S. 
general  aviation  accidents.  Of  these, 
windshear  was  reportedly  the  cause  of 
one  fatal  accident  and  was  a  factor  in 
two.  It  should  be  noted  that  the  NTSB 
generally  investigates  only  those  general 
aviation  accidents  that  result  in  a 
fatality,  and  not  all  of  those  attributed  to 
weather  were  analyzed  by  trained 
meteorologists  Some  type  of  low- 
altitude  wind  variability  may  have  been 
a  factor  in  some  of  these  accidents. 

A  recent  study  concerning  the  effects 
of  windshear  on  aircraft  operations  and 
flight  safety  in  Australia,  including  an 
extensive  survey  of  pilots,  concluded 
that  windshear  was  a  causal  or 
contributory  factor  in  numerous  aircraft 
accidents  in  Australia  and  elsewhere 
and  that  inadequate  knowledge  of  wind 
structure  and  of  the  resulting  effects  on 
aircraft  operations  constitutes  a  flight 
safety  hazard.  Furthermore,  the  term 
"windshear"  is  subject  to  various 
interpretations  among  pilots,  and 
specific  definitions  are  often 
misunderstood.  Pilot  judgments  as  to  the 
aircraft  types  most  susceptible  to 
windshear  were  not  readily  explicable 
in  terms  of  aircraft  size,  landing  speed, 
or  wing  loading.  The  use  of  standard 
terminology  and  improved  training  for 
pilots  and  air  traffic  controllers  was 
recommended,  along  with  research  on 
optimal  piloting  techniques  during 
windshear  encounters. 

In  the  United  Kingdom,  the  Royal 
Aircraft  Establishment  has  undertaken  a 
program  to  extract  windshear  data  from 
records  obtained  from  10  Boeing  747 
aircraft  operated  throughout  the  world 
by  Bntish  Airways.  This  is  a  continuing 
effort  to  obtain  wind  information  on 
strong  windshear  events  dunng 
approach  and  landing.  Time  histories  of 
wind  velocities  and  aircraft  reactions  to 
windshear  events  are  identified  and 
'analyzed.  The  results  may  lead  to 


statistics  on  the  probabilities  of 
encountering  windshears  and  criteria  for 
testing  and  evaluating  autopilots  and 
onboard  windshear  defection  systems. 

The  rarity  and  lack  of  a  reliable 
statistical  data  base  on  windshear- 
related  accidents,  shear  encounters,  or 
even  the  frequency  of  occurrence  of 
potentially  hazardous  windshears  do 
not  diminish  the  importance  or  severity 
of  the  safety  problem.  The  potentially 
catastrophic  consequences  of  an 
encounter  during  takeoff  or  approach 
and  landing  require  that  windshear 
always  be  taken  into  account  as  a 
primary  safety  consideration  when 
weather  conditions  are  such  that  strong 
windshears  may  be  present.  The 
widespread  lack  of  appreciation  among 
pilots,  air  traffic  controllers,  and  aircraft 
operations  personnel  of  the  seriousness 
of  the  possible  safety  hazards  has 
exacerbated  the  problem 

Windshear  Phenomena  Research 

The  following  quotation  is  taken  from 
a  report  by  T.  Fujita  (Fujita,  T. 
Theodore,  "The  Downburst — 
Macroburst  and  Microburst, '  1985, 
Department  of  Geophysical  Sciences, 
The  University  of  Chicago,  p.  8),  which 
clearly  describes  the  convective  storm 
phenomenon  that  is  perhaps  the 
severest  and  most  hazardous  of 
windshears. 

A  downburst  is  a  strong  downdraft  which 
induces  an  outburst  of  damaging  winds  on  or 
near  the  ground.  Damaging  winds,  either 
straight  or  curved,  arc  highly  divergent.  The 
sizes  of  downbursts  vary  from  one  kilometer 
(km)  to  tens  of  km'«.  Downbursts  are  divided 
into  macrobursts  and  microbursts  according 
to  their  horizontal  scale  of  damaging  winds. 

Macroburst  A  large  downburst  with  its 
outburst  winds  extending  in  excess  of  4  km's 
(2.5  miles)  in  honzonlal  dimension.  An 
intense  macroburst  often  causes  widespread, 
tornado-like  damage  Damaging  winds, 
lasting  5  to  30  minutes,  could  be  as  high  as  60 
meters/second  (m/sec)  (134  miles  per  hour 
(mph)). 

Microburst  A  small  downburst  with  its 
outburst,  damaging  winds  extending  only  4 
km's  (2.5  milesl  or  lest.  In  spite  of  its  small 
honzontal  scale,  an  intensive  microburst 
could  induce  wuids  as  high  as  75  m/sec  (168 
mph). 

Fujita  first  postulated  the 
thunderstorm  downburst  theory  In  1975 


after  his  analysis  of  the  June  24, 1975, 
Eastern  Airlines  Flight  66  accident  at 
New  York's  John  F.  Kennedy 
International  Airpori.  In  1978,  Fujita  and 
Srivastava  operated  Protect  .MMROD 
(Northern  Illinois  Meteorological 
Research  on  Downbursts)  near  Chicago, 
Illinois,  using  3  Doppler  weather  radars 
and  27  automated  surface  stations. 
NIMROD  was  followed  in  1982  by  the 
Joint  Airport  Weather  Study  (JAWS), 
involving  Fujita.  McCarthy,  and  Wilson 
as  principal  investigators.  As  in 
NIMROD,  three  Doppler  radars  and  an 
extensive  surface  network  were  used  to 
detect  and  measure  microburst  activity. 

In  1984  and  1985.  the  FAA  sponsored 
research  in  testing  Doppler  weather 
radar's  operational  use  in  the  airport 
environment.  The  Massachusetts 
Institute  of  Technology  Lincoln 
Laboratory  established  a 
mesometeorological  network  (mesonet) 
on  and  around  Memphis  International 
Airport  in  Tennessee.  This  mesonet 
included  one  S-band  and  one  C-band 
Doppler  weather  radar,  30  mesonet 
surface  stations,  and  data  feeds  from  the 
Memphis  LLWAS  and  the  National 
Weather  Service  Weather  Service 
Radar-57  (.NWS  WSR-57)  located  north 
of  Memphis, 

Analysis  of  the  meteorological  data 
provided  by  these  research  projects  has 
established  that  a  microburst: 

(1)  Can  be  either  "wet"  {with  rain)  or 
"dry"  (without  rain — often  with  virga 
(rain  which  does  not  reach  ground)); 

(2)  Has  a  horizontal  dimension  of  2^ 
miles  or  less; 

(3)  Has  a  lifetime  of  15  minutes  or 
less; 

(4)  Has  an  average  wind  differential 
of  25  m/sec  (56  mph):  and 

(5)  Can  senously  degrade  ai'craft 
performance  and  Inas  been  a  pnmary 
causal  factor  in  a  number  of  aircraft 
accidents. 

These  most  recent  projects  coupled 
with  prior  F.A^A-sponsored  windshear 
investigations  have  contributed  directly 
to  the  development  of  windshear 
computer  models  and  wind  profile  data. 
These  data  have  been  incorporated  info 
the  certification  process  for  airborne 
windshear  equipment.  The  FAA  is 
continuing  to  sponsor  research 


20564 


Federal  Register  /  Vol.  52.  No.  104  /  Monday.  June  1,  1987  /  Proposed  Rules 


Federal  Register  /  Vol.  52.  No.  104  /  Monday,  June  1,  1987  /  Proposed  Rules 


20565 


concerning  all  types  of  windshear 
phenomena.  It  has  been  established  that 
the  microburst  and  macroburst 
phenomena  are  serious  forms  of 
windshear.  The  analysis  and 
understanding  of  the  impact  of  these 
phenomena  are  presently  being  used  in 
the  development  of  a  windshear  course 
of  training. 
ANPRM  79-11  and  Related  FAA  Actions 

As  previously  discussed,  low-altitude 
windshear  is  a  chaiige  in  wind  direction 
and/or  speed  over  a  relatively  short 
distance  in  the  atmosphere  which  may 
have  a  detrimental  effect  on  the 
performance  of  an  aircraft  if 
encountered  on  the  ground  during 
takeoff  or  if  encountered  relatively  close 
to  the  ground  during  climbout  or 
approach  to  landing.  In  May  1977  the 
FAA  amended  Part  121  of  the  Federal 
Aviation  Regulations  (FAR)  to  require 
air  carriers  to  adopt  an  approved  system 
for  obtaining  forecasts  and  reports  of 
adverse  weather  conditions,  including 
low-altitude  windshear,  that  could  affect 
the  safety  of  flight  on  the  routes  to  be 
flown  and  at  airports  to  be  used. 

As  previously  discussed,  the  FAA  also 
issued  Advisory  Circular  (AC)  No.  00- 
50A.  Low  Level  Wind  Shear,  to  provide 
guidance  in  recognizing  meteorological 
conditions  that  produce  windshear 
phenomena  and  to  recommend  certain 
pilot  techniques  to  minimize  the  effects 
of  windshear  when  encountered  during 
takeoff  or  landing.  In  addition,  the  FAA 
established  a  research  and  development 
program  to  examine  the  hazards 
associated  with  low-altitude  windshear. 
develop  solutions  to  the  windshear 
problem,  and  integrate  those  solutions 
into  the  National  Airspace  System. 

Subsequently,  in  November  1983  the 
FAA  issued  AC  No.  120^1,  Criteria  For 
Operational  Approval  Of  Airborne 
Windshear  Alerting  And  Flight 
Guidance  Systems,  to  provide  industry 
with  an  acceptable  means  of  obtaining 
operational  approval  for  the  use  of 
various  airborne  windshear  systems  on 
air  carrier  aircraft. 

As  previously  discussed,  on  April  28. 
1979.  the  FAA  issued  ANPRM  79-11  (44 
FR  25867,  May  3,  1979).  which 
specifically  discussed  three  possible 
airborne  windshear  avoidance  systems 
and  asked  the  following  questions: 

1.  Is  there  a  valid  need  to  amend  Part 
121  and  require  windshear  detection 
equipment? 

Twenty-six  commenters  responded  to 
question  No.  1.  Five  commenters  slate 
that  a  requirement  for  some  type  of 
airborne  windshear  detection  equipment 
is  necessary.  One  recommends 
voluntary  action  on  the  part  of  the  air 
carriers  to  provide  solutions  to  the 


windshear  problem,  and  two 
recommend  that  the  FAAs  major 
windshear  efforts  be  directed  toward 
ground-based  equipment.  The  remaining 
commenters  state  that  some  alternate 
method  of  detecting  windshear  from  that 
discussed  in  the  A.NPRM  is  needed,  such 
as  a  change  in  the  present  technique  of 
managing  airspeeds,  improved  angle-of- 
attack  indicators,  and  an  optional 
system  that  projects  data  on  the  cockpit 
windshield,  e.g..  "head-up  display." 
The  FAA  does  not  agree  with  the 
commenters  who  oppose  regulatory 
action  or  state  that  the  proposal  is 
premature.  Devices,  systems,  and 
techniques  currently  exist  which,  if 
properly  used,  can  provide  an  increased 
margin  of  safety  in  detecting,  evaluating, 
and  avoiding  low-altitude  windshear. 
The  FAA  does  not  agree  that  reliance 
solely  on  voluntary  action  on  the  part  of 
the  air  carriers  to  provide  solutions  to 
the  windshear  problem  is  a  proper 
course  of  action.  The  windshear 
problem  directly  affects  safety  and  is 
complex,  and  regulatory  action  as 
proposed  in  this  notice  would  require 
the  entire  industry  to  assist  in 
addressing  this  most  serious  problem. 
Indeed,  the  fact  that  windshear-related 
accidents  continue  to  occur  shows  that 
voluntary  action  is  not  solving  the 
problem. 

The  FAA  also  does  not  agree  with 
those  commenters  who  urge  that  the 
FAA  concentrate  primarily  upon  ground- 
based  windshear  equipment.  Because  of 
the  dynamic  nature  of  windshear. 
ground-based  equipment  alone  may  not 
be  responsive  enough  to  provide  timely 
data.  It  also  may  not  be  feasible  to 
provide  ground-based  equipment  at 
each  air  carrier  airport  throughout  the 
world.  For  these  reasons  the  FAA  is 
pursuing  a  "systems  concept"  to  solve 
the  problem  of  low-altitude  windshear. 
This  concept  includes  an  improved  low- 
altitude  windshear  weather  forecasting 
technique,  ground-based  windshear 
detection  equipment,  airborne 
windshear  warning  and  flight  guidance, 
and  improved  pilot  training. 

2.  Which  of  the  various  systems  is 
best  suited  to  Part  121  operations,  would 
be  cost  effective,  and  would  provide  a 
flightcrew  with  adequate  and  timely 
information  to  avoid  windshear 
hazards? 

Ten  commenters  responded  to 
question  No.  2.  Four  commenters  believe 
that  further  development  of  airborne 
windshear  equipment  is  necessary  to 
determine  the  suitability  of  the  various 
systems  proposed  in  the  ANPRM.  The 
remaining  commenters  are  evenly 
divided  as  to  the  suitability  of  these 
systems.  Although  the  FAA  agrees  that 
windshear  research  should  continue, 


there  should  not  be  a  delay  in  initiating 
regulatory  action  to  bring  about  a 
reduction  in  windshear-related 
accidents.  There  are  at  least  two 
systems  which  have  already  received 
FAA  certification  as  airborne  windshear 
alerting  and  flight  guidance  devices  on 
various  aircraft.  In  addition,  several 
other  manufacturers  have  made  formal 
application  for  a  Supplemental  Type 
Certificate  (STC)  for  other  systems.  Any 
of  these  systems  could  provide  the 
flightcrew  with  a  margin  of  warning  that 
could  enhance  the  probability  of 
successfully  accomplishing  the 
windshear  escape  procedure  for  the 
particular  system.  These  systems  also 
provide  flight  guidance  which,  if 
followed,  would  permit  optimum  aircraft 
performance  to  be  used  during  a 
windshear  escape  maneuver. 

3.  Have  all  practical  solutions  to  the 
windshear  problem  been  explored,  or 
are  there  other  simpler  and  less  costly 
solutions  available? 

Eight  commenters  offered  responses 
to  portions  of  question  No.  3.  The 
majority  of  the  commenters  believe  that 
all  practical  solutions  to  the  windshear 
problem  have  not  been  explored,  but 
none  offered  any  specific  ideas  for  other 
solutions.  Several  of  these  commenters 
recommend  further  research.  The  FAA 
agrees  that  all  practical  solutions  to  the 
windshear  problem  may  not  have  been 
explored;  however,  research  and 
development  efforts  are  continuing 
within  both  the  Government  and 
industry,  and  other  practical  solutions 
might  be  found.  Nevertheless,  because 
of  the  seriousness  of  the  windshear 
problem,  a  regulatory  proposal  to 
require  implementation  of  any  system 
that  could  alleviate  it  should  not  be 
delayed. 

4.  How  reliable  would  the  various 
systems  be  in  poviding  windshear 
information  and  what  operating  and 
maintenance  costs  would  each  of  them 
be  likely  to  impose  on  aircraft 
operators? 

Eight  commenters  responded  to 
question  No.  4,  but  their  comments  were 
limited  to  airborne  systems.  Four 
commenters  believe  there  is  insufficient 
data  available  to  judge  the  reliability 
and  operating  and  maintenance  costs  of 
the  vanous  systems.  None  of  the 
commenters  provided  reliability 
estimates  or  cost  figures  to  support  their 
expressed  concern.  Of  the  eight 
commenters,  several  state  that  the  cost 
of  an  Inertial  Navigation  System  (INS) 
groundspeed  source  used  in  the 
airspeed/groundspeed  comparison 
system  (discussed  below)  is  prohibitive. 
One  commenter  states  that  groundspeed 
sensors  are  too  expensive  and 


unreliable.  The  FAA  is  aware  that 
several  devices  are  available  that  are 
capable  of  providing  groundspeed 
information,  and  most  of  them  are  less 
costly  than  an  INS  groundspeed  sensor. 
Another  commenter  states  that  because 
of  compelling  safety  reasons,  a 
windshear  system  is  essential  whatever 
the  cost.  The  FAA  does  not  propose  to 
specify  any  particular  airborne  system 
for  the  windshear  solution.  Of  course, 
the  FAA  would  have  to  take  into 
account  the  costs  and  benefits  of  any 
rulemaking  action. 

In  light  of  the  foregoing  discussion,  it 
is  clear  that  now  is  the  tune  to  act 
because  the  public  must  be  given 
maximum  protection  available  from  the 
catastrophic  accidents  which  can  occur. 
Certainly,  research  will  continue,  but 
industry  must  join  the  FAA  in 
minimizing  this  threat. 

Discussion  of  Pertinent  Stucfies 

Windshear  Equipment 

As  stated  in  ANPRM  79-11,  the  FAA 
research  and  development  effort,  with 
respect  to  windshear  equipment,  has 
taken  a  two  fold  approach  to  the  low- 
altitude  windshear  problem  One 
approach  explored  the  feasibility  of 
placing  windshear  detection  equipment 
on  the  ground  and  transmitting 
information  to  the  pilot.  The  other 
approach  tried  to  determine  whether 
equipment  that  would  provide  the  pilot 
with  windshear  information  in  "real 
time"  could  be  installed  aboard  the 
aircraft.  Before  the  ANTOM  was  issued, 
the  FAA,  through  a  series  of  simulator 
experiments,  began  to  investigate  the 
effectiveness  of  airborne  low-altitude 
windshear  systems  designed  to  warn 
pilots  of  the  existence  of  windshears 
and  to  assist  them  in  transiting  or 
avoiding  such  shears.  The  scope  of  this 
investigation  concerned  the  operation  of 
airline  transport  category  airplanes  in 
windshears.  The  following  airborne 
systems  were  identified  as  having  a 
possibility  of  being  effective  in  helping 
to  alleviate  the  problem  of  windshears: 

1.  Airspeed/Groundspeed  (Range 
Rate)  Comparison.  This  is  a  concept  that 
provides  a  rationale  and  procedure  for 
adding  airspeed  to  the  approach  speed 
without  compromising  landing 
performance.  It  can  be  implemented  in  a 
vanety  of  ways,  including  a  digital 
display  of  groundspeed  and  a  dual 
indicating  airspeed/groundspeed 
instrument. 

2.  Modified  Control  Laws  for  Flight 
Director  and  Thrust  Command. 
Acceleration  augmentation  and 
quickening  of  pitch  steering  commands 
have  been  found  to  provide  the  pilot 
with  improved  glide  slope  tracking 


during  windshear  encounters.  When 
combined  with  thrust  commands  based 
on  a  minimum  groundspeed-augmented 
computation,  the  flight  director  indicator 
may  provide  the  pilot  with  the  necessary 
commands  for  coping  with  moderate  to 
severe  windshear. 

3.  Acceleration  Margin.  This  concept 
compares  known  airplane  acceleration 
potential  with  a  predicted 
approximation  of  acceleration  loss  due 
to  along-track  wind  difference 
(headwind  loss),  modified  with  altitude 
and  altitude  rate-of-K:hange  values. 

Simulator  Testing  of  Windshear 
Procedures  and  Equipment 

The  FAA  conducted  a  series  of  flight 
simulator  tests  over  a  4-year  period  to 
determine  the  most  effective  way  to 
manage  windshear  penetrations.  These 
tests  evaluated  airborne  displays, 
instrumentation,  and  procedures  for 
aiding  a  pilot  in  detecting,  evaluating, 
and  avoiding  low-altitude  windshear 
conditions  during  takeoff,  climbout, 
approach,  and  landing.  These  simulator 
tests  analyzed  windshear  effects  and 
development  of  wind  models  and 
consist  of  six  large-scale  piloted  fight 
simulation  exercises. 

A  set  of  standard  low-altitude 
windshear  profile  models  was 
developed  for  use  in  these  tests.  These 
windshear  profile  models  were 
developed  from  meteorological  math 
models,  tower  measurements,  and 
reconstructed  wind  conditions  that  may 
have  existed  during  actual  aircraft 
accidents  attributed  to  low-altitude 
windshear.  Report  FAA-RD-79-117, 
"Airborne  Aids  for  Coping  with  Low- 
Level  Wind  Shear"  (July  1979),  discusses 
the  development  and  use  of  existing 
windshear  profile  models  and  offers  a 
method  of  evaluating  systems  by  testing 
them  in  a  flight  simulator. 

A  series  of  flight  simulator  studies 
was  conducted  to  compare  pilot 
responses  in  windshear  using 
conventional,  unmodified  instruments  to 
the  pilot  responses  in  windshear  using 
modified  and  new  instruments  (See 
"Piloted  Flight  Simulation  Study  of  Low 
Level  Wind  Shear,  Phases  1  through  4" 
available  from  the  National  Technical 
Information  Service,  5285  Port  Royal 
Road,  Springfield,  Virginia  22216.)  These 
flight  simulator  studies  were  conducted 
during  the  takeoff,  climbout,  approach, 
and  landing  phases  of  flight.  An  analysis 
of  the  effects  of  windshear  during  each 
phase  of  flight  follows: 

Studies  with  computer  models  show 
that  the  hazard  from  low-altitude 
windshear  on  takeoff  and  climbout  is  as 
great  as  that  on  approach  and  landing, 
and  the  range  of  possibly  effective 
control  actions  is  more  limited.  Ehiring 


climbout  when  a  headwnnd  loss,  a 
downdraft,  or  both,  occurs  (either  can 
lead  to  the  airplane  sinking  below  the 
desired  flight  path),  the  appropriate 
response  is  to  advance  the  throttles  to 
full  thrust  and  to  increase  pitch  attitude 
to  minimize  the  loss  of  altitude  and 
provide  maximum  available  lift. 

The  FAA  initiated  flight  simulator 
tests  that  were  designed  to  further 
investigate  the  effects  of  low-altitude 
windshear  during  the  takeoff  and 
climbout  of  flight.  The  simulator  was 
programmed  to  represent  a  normal,  full- 
thrust  takeoff  of  a  DC-10  airplane.  Air 
density  and  temperature  conditions 
represented  in  the  simulation  were  set 
for  a  sea-level  field  elevation  and  a 
standard  day.  The  runway  was  150  by 
10.400  feet,  and  there  were  no  visibility 
restrictions. 

Four  low-altitude  windshear  profiles 
were  developed  especially  for  these 
tests.  The  shears  were  representative  of 
certain  meteorological  conditions  and 
consisted  of  the  following; 

1.  A  highly  mixed  atmospheric 
boundary'  layer  wherein  temperature 
stratification  is  consistent  with 
adiabatic  distribution  (9.8  degrees/km); 

2.  A  low-altitude  temperature 
inversion  overlaid  by  fairly  strong  winds 
immediately  above  the  inversion; 

3.  Fast-moving  frontal  zones 
producing  significant  turning  of  the 
winds  immediately  above  the  inversion: 

3.  Fast-moving  frontal  zones 
producing  significant  turning  of  the  wind 
vector  with  altitude:  and 

4.  A  thunderstorm  cold  air  outflow 
producing  abrupt  changes  in  bo»h 
horizontal  and  vertical  wind  velocities. 

All  takeoff  and  climbout  sequences 
were  flown  using  a  standard  DC-10 
instrument  panel  configuration,  with 
modified  flight  director  pitch-steering 
commands  developed  for  go-around 
guidance.  These  modified  control  laws 
were  designed  to  provide  the  pilot  with 
optimum  performance  guidance  to 
determine  minimum  altitude  loss  if  a 
shear  was  encountered.  The  standard 
DC-10  pitch  steering  command  for  ' 

takeoff  which  attempts  to  stabilize  the 
climbout  at  constant  airspeed,  was 
compared  with  the  modified  procedures. 
The  tests  showed  that  there  are 
windshear  conditions  which  occur 
during  takeoff  and  climbout  that  exceed 
the  aerodynamic  and  thrust  capability  of 
the  airplane.  In  such  conditions,  the 
most  appropriate  procedures  are  not  to 
attempt  the  takeoff,  or  take  off  in  a 
different  direction. 

Investigation  of  low-altitude 
windshear  effects  during  the  approach- 
and-landing  phase  of  flight  was  also 
conducted  and  consisted  of  a  series  of 
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piloted  flight  simulation  studies 
supported  by  analytical  and 
experimental  studies  of  airplane 
responses  to  windshear  and  the 
meteorological  phenomena  that  produce 
low-altitude  windshear. 

Approach-and-landing  tests  were  run 
under  different  conditions  of  visibility, 
with  different  levels  of  approach 
instrumentation  (precision-full 
Instrument  Landing  System  (ILSl  and 
nonprecision-ILS  without  glide  slope) 
using  both  wide-body  and  narrow-body 
jet  transports.  The  tests  showed  similar 
results  as  those  conducted  for  takeoff 
and  climbout.  i.e..  implementation  and 
use  of  enhanced  approach 
instrumentation  greatly  increase  the 
potential  for  survival  of  an  inadvertent 
encounter  with  severe  windshear. 
However,  there  are  windshear 
conditions  which  occur  near  the  ground 
which  would  exceed  the  aerodynamic 
and  thrust  capability  of  any  aircraft. 

Windshear  Training 

The  FAA  contracted  with  a 
consortium  of  aviation  specialists  from 
The  Boeing  Company.  United  Airlines, 
McDonnell  Douglas.  Lockheed- 
California.  Aviation  Weather 
Associates,  and  Helliwell.  Inc..  to 
produce  windshear  training  aid 
documents  and  videos.  The  training  aids 
are  designed  to  present  an  effective 
means  of  training  flightcrews  to 
minimize  the  windshear  threat. 

The  windshear  training  program 
resulting  from  the  windshear  training 
contract  is  aimed  at  flying  procedures  to 
help  pilots  handle  encounters  with 
windshear.  This  near-term  effort  will 
complement  efforts  to  develop  electronic 
cockpit  aids  for  windshear  detection 
and  night  guidance  and  planned  long- 
term  improvements  in  ground-based 
avoidance  systems. 

The  consortium  of  aviation  specialists 
who  developed  this  uniform  industry- 
wide windshear  training  program 
focused  on  the  cause  and  effect  of 
windshear  and  has  developed 
mstructions  on  windshear  avoidance, 
identification,  and  recovery.  This 
contract  is  expected  to  provide  any 
operator  the  necessary  data  to  create  or 
update  its  own  windshear  training 
program. 

The  need  for  effective  windshear 
training  is  clear  and  is  independent  of 
other  aviation  activities  within  the 
industry.  Operators  using  this 
information  will  be  encouraged  to 
formulate  a  windshear  training  policy 
with  emphasis  on  avoidance  and 
recovery  technique  training,  and.  with 
minimum  delay,  design  and  implement  a 
windshear  training  program  suited  to 
their  needs. 


Discussion  of  the  Proposals 

The  need  for  airborne  windshear 
warning  and  flight  guidance  equipment 
and  enhanced  pilot  training  is 
demonstrated  by  the  above  discussion. 
It  should  be  noted  in  the  discussion  of 
proposals  that  "an  approved  low- 
altitude  windshear  flight  training 
program"  is  referenced  for  ease  of 
understanding  of  the  proposed  upgraded 
flight  training  requirements.  This  phrase 
is  not  intended  to  mean  that  there 
should  be  a  separate  training  program. 
Instead,  the  intention  is  that  the 
approved  low-altitude  windshear 
training  would  be  incorporated  into  the 
certificate  holder's  approved  training 
program.  The  specific  proposals  are 
explained  below. 

(New)  Section  121.358    Low-altitude 
windshear  system  equipment 
requirements. 

This  proposed  new  section  would 
require  that  after  2  years  after  the 
effective  date  of  the  proposed  rule,  no 
person  may  operate  a  turbine-powered 
airplane  unless  it  is  equipped  with  an 
approved  system  providing  airborne 
windshear  warning  with  flight  guidance. 
For  the  purpose  of  this  section,  "turbine- 
powered  airplane"  includes,  e.g.. 
turbofan-.  turbojet-,  propfan-.  and  ultra- 
high bypass  fan-powered  airplanes.  The 
definition  specifically  excludes 
turbopropeller-powered  airplanes.  The 
approved  airborne  windshear  warning 
with  flight  guidance  system  to  be 
installed  must  have  been  certificated  in 
accordance  with  the  appropriate 
sections  of  Part  25  of  the  FAR  and  must 
meet  the  operational  approval  criteria 
addressed  in  AC  120-41.  anticipated 
upgraded  advisory  material,  or 
approved  equivalent. 

New  generation  turbine-powered 
airplanes  are  included  in  the  proposal 
because  it  is  expected  that  these 
airplanes  will  have  performance 
characteristics  similar  to  current 
turbine-powered  airplanes.  Although  the 
thrust  available  from  the  powerplants  of 
these  next  generation  airplanes  is  more 
than  sufficient  for  normal  flight 
conditions,  the  excess  thrust  available 
in  a  windshear  situation  is  expected  to 
be  similar  to  the  excess  thrust  available 
from  certain  large  current  generation 
turbine-powered  airplanes  which,  by 
accident  history,  has  proven  to  be 
insufficient  to  escape  certain  windshear 
situations.  For  the  purposes  of  this 
proposal,  the  FAA  has  determined  that 
windshear  escape  and  avoidance  could 
be  a  major  operational  factor  for  next 
generation  turbine-powered  airplanes. 
On  the  other  hand,  transport  category 
reciprocating  engine-,  turbopropeller-. 


and  turbine-powered  airplanes  operated 
under  Parts  91. 125.  and  135  are  not 
included  in  this  proposal  since  accident 
history  does  not  justify  their  inclusion. 

It  should  be  noted  that  if,  as  a  result  of 
future  research,  additional  systems  are 
developed  which  the  FAA  deems  to  be 
necessary  for  better  dealing  with  the 
windshear  problem,  the  FAA  will 
consider  further  rulemaking  action. 

Section  121.407    Training  program: 
Approval  of  airplane  simulators  and 
other  training  devices. 

A  new  paragraph  (d)  would  be  added 
which  would  require  that  an  airplane 
simulator  approved  under  this  section 
be  used  instead  of  the  airplane  to  satisfy 
the  pilot  flight  training  requirements 
prescribed  in  the  certificate  holder's 
approved  low-altitude  windshear  flight 
training  program  set  forth  in  proposed 
new  §  121.409ld)  described  below. 

It  is  proposed  that  an  airplane 
simulator,  instead  of  an  airplane,  be 
used  to  satisfy  the  pilot  trainir\g 
requirements  prescribed  in  the 
certificate  holders  approved  low- 
altitude  windshear  flight  training 
program.  This  revision  is  necessary 
because  of  the  obvious  safety  factor 
involved  when  attempting  to  fly  through 
hazardous  windshear  conditions  in  an 
airplane. 

Section  121.409     Training  courses  using 
airplane  simulators  and  other  training 
devices. 

It  is  proposed  to  add  a  new  paragraph 
(d)  to  require  that  an  airplane  simulator 
which  has  installed  in  it  the  windshear 
equipment  needed  to  conform  to  the 
airplane  type  being  simulated  be  used  in 
the  certificate  holder's  approved  low- 
altitude  windshear  flight  training 
program.  The  simulator  would  be 
required  to  be  used  in  pilot  flight 
training  courses  discussed  below  that 
provide  training  in  at  least  the 
procedures  and  maneuvers  set  forth  in 
the  certificate  holder's  approved  low- 
altitude  windshear  flight  training 
program. 

The  approved  low-altitude  windshear 
flight  training  program  must  be 
incorporated  in  each  of  the  pilot  flight 
training  courses  prescribed  in 
SS  121.409(b).  121.418. 121.424,  and 
121.427. 

The  changes  under  this  proposal  are 
necessary  to  ensure  through  the  training 
program  approval  process,  that  Part  121 
operators  of  large  turbine-powered 
airplanes  use  a  simulator  in  their 
training  programs  to  reinforce  the 
procedures  taught  m  the  ground  training 
curriculum  and  train  both  pilots  in 
command  (PICsJ  and  seconds  in 


command  (SIC's)  in  the  application  of 
the  approved  procedures  for  escape 
from  an  inadvertent  windshear 
encounter  during  both  takeoff  and 
landing.  The  goal  of  the  combined 
ground  and  simulator  flight  training  is  to 
stress  the  concept  of  recognition  and 
avoidance  of  a  hazardous  windshear 
encounter.  However,  in  recognition  of 
the  fact  that  "predictive"  or  "look- 
ahead"  airborne  systems  are  not  yet 
available,  the  training  must  provide 
escape  procedures  to  use  in  case  of  an 
inadvertent  encounter. 

Section  121.419  Pilots  and  flight 
engineers:  Initial,  transition,  and 
upgrade  ground  training. 

It  is  proposed  to  reorganize  and  revise 
{  121.419(a)(2)(vi)  to  require  all 
certificate  holders  to  provide  ground 
training  to  their  flightcrews,  including 
recurrent  ground  training  in  accordance 
with  the  provisions  of  $  121.415(a)(2),  to 
include  a  program  of  instruction  which 
identifies  the  potential  hazard  of  an 
inadvertent  windshear  encounter  on 
takeoff  or  landing.  Procedures  for 
recognition  and  escape  with  respect  to 
all  severe  weather  situations,  in 
addition  to  the  present  requirement  for 
avoidance,  would  also  be  required 
under  this  proposal.  These  revisions  are 
necessary  to  make  available  to  the  pilot 
the  latest  meteorological  information 
and  procedures  available  to  help  the 
pilot  to  recognize  the  envirorunental 
conditions  which  are  indicative  of 
potential  windshear.  They  would  also 
stress  the  concept  of  avoidance  of  such 
an  encounter  by  emphasizing  flightcrew 
management  procedures  which  require 
that  any  flight  crewmember  who.  by  use 
of  the  certificate  holder's  procedures, 
recognizes  a  hazardous  windshear 
situation  prior  to  its  encounter  and 
immediately  announces  that  situation  to 
the  other  flight  crewmembers.  At  this 
point,  the  certificate  holder's  procedures 
should  direct  the  PIC  to  take  appropriate 
action,  depending  upon  the 
circumstances,  to  avoid  such 
encounters.  These  revisions  are 
designed  to  ensure  a  transfer  of  learning 
from  the  classroom  and  simulator  to  the 
airplane  to  provide  the  pilot  with  the 
necessary  information  to  stress  delay  of 
takeoff  or  landing  or  a  takeoff  from  or 
landing  on  an  unaffected  runway  when 
conditions,  reports,  radar,  alerting 
devices,  etc..  indicate  that  a  windshear 
encounter  is  probable. 

Finally,  the  proposed  revision  would 
require  each  certificate  holder  to 
develop  and  require  the  use  of 
procedures  for  escaping  from 
inadvertent  severe  low-altitude 
windshear  encounters.  This  revision  is 
necessary  because  an  analysis  of  the 


data  from  selected  cockpit  voice  and 
r.ight  data  recorders  recovered  from 
certain  airplanes  involved  in  accidents 
attributed  to  windshear  show  that,  in  a 
significant  number  of  cases,  windshear 
escape  procedures  were  not  used  by 
those  pilots  involved  in  the  accidents. 
Since  the  FAR  do  not  require  certificate 
holders  to  have  low-altitude  windshear 
escape  procedures  and  the  development 
of  such  procedures  on  the  part  of 
certificate  holders  is  voluntarj'.  the  FAA 
believes  that  pilot  acceptance  and  use  of 
such  procedures  would  be  strengthened 
by  adoption  of  this  proposal. 

Section  212.424    Pilots;  Initial, 
transition,  and  upgrade  flight  training. 

If  is  proposed  to  revise  S  121.424(a)  by 
requiring  for  pilots  the  inclusion  of  the 
maneuvers  and  procedures  set  forth  in 
the  certificate  holder's  low-altitude 
windshear  flight  training  program  in  the 
initial,  transition,  and  upgrade  flight 
training  courses  prescribed  in  current 
§  121.424(a).  It  is  also  proposed  to  revise 
§  121.424(b)  to  require  in  an  approved 
airplane  simulator  only  the 
accomplishment  of  the  windshear 
manuevers  and  procedures  prescribed  in 
the  proposed  revision  to  S  121.424(a) 
discussed  above.  Current  §  121.424(b) 
provides  that  the  maneuvers  and 
procedures  required  by  paragraph  (a)  of 
that  section  must  be  periformed  inflight 
in  an  airplane  except  that  certain 
maneuvers  and  procedures  may  be 
performed  in  an  airplane  simulator,  an 
appropriate  training  device,  or  a  static 
airplane  as  permitted  in  Appendix  E  to 
this  part 

In  addition,  under  this  proposal, 
§  121.424(d)  would  be  restructured  so 
that  paragraph  (d)(1)  would  reference 
current  §  121.409(c)  and  paragraph  (d)(2) 
would  reference  proposed  new 
5  121.409(d).  Consistent  with  proposed 
new  §  121.409(d),  proposed  paragraph 
(d)(2)  would  require  training  and 
practice  in  at  least  all  of  the  maneuvers 
and  procedures  set  forth  in  the 
certificate  holder's  approved  low- 
altitude  windshear  flight  training 
program  that  are  capable  of  being 
performed  in  an  airplane  simulator  in 
which  the  maneuvers  and  procedures 
are  specifically  authorized.  These 
revisions  are  necessary  to  provide 
quality  training  in  a  simulated 
windshear  environment  which  cannot 
be  accomphshed  safely  in-flight  in  an 
airplane. 

Section  121.427    Recurrent  training. 

It  is  proposed  to  revise  §  121.427(d)(1) 
by  adding  to  each  certificate  holder's 
pilot  recurrent  flight  training  course 
training  in  maneuvers  and  procedures 
set  forth  in  the  certificate  holder's 


approved  low-altitude  windshear  flight 
training  program.  This  revision  is 
necessary  to  provide  training  that 
caruiot  be  accomplished  safely  inflight 
in  an  airplane  and  a  training 
environment  which  will  provide  a 
transfer  of  learning  and  general  review 
of  the  training  previously  received 
during  the  initial  or  transition  training 
portion  of  a  certificate  holder's 
approved  low-altitude  windshear  flight 
training  program. 

Section  121.433    Training  required. 

Current  §  121427(d){l)(ii)  provides 
that  satisfactory  completion  of  a 
proficiency  check  may  be  substituted  for 
recurrent  flight  training  as  permitted  in 
§  121.433(c).  Under  this  proposal. 
§  121.433  would  be  revised  by  adding  a 
new  paragraph  (e)  which  would  provide 
that  a  proficiency  check  may  not  be 
substituted  for  flight  training  conducted 
in  an  approved  simulator  in  maneuvers 
and  procedures  in  the  certificate 
holder's  low-altitude  windshear  flight 
training  program.  The  reason  for  this 
proposed  change  is  to  ensure  that  a  pilot 
does  not  receive  a  proficiency  check  in 
lieu  of  the  flight  training  in  a  simulator 
in  the  maneuvers  and  procedures  in  the 
certificate  holder's  low-altitude 
windshear  flight  training  program.  This 
change  is  necessary  since  the  purpose  of 
a  proficiency  check  is  for  the  pilot  to 
demonstrate  proficiency  in  certain 
maneuvers  and  procedures  in  Appendix 
F.  The  low-altitude  windshear  flight 
training  program  required  by  this 
proposal  is  not  included  in  Appendix  F 
because  the  FAA  finds  that  it  would  not 
be  practical  to  develop  and  apply  a 
standard  of  performance  concerning 
windshear  maneuvers  and  procedures. 
This  is  due  to  the  dynamics  and 
extremes  of  variability  generated  by  a 
pilot  maneuvering  his  simulated 
airplane  into  a  given  windshear 
condition  and  the  fact  that  this  dynamic 
and  variable  entry  would  prevent  a 
standard  performance  from  being 
identified.  Low-altitude  windshear  flight 
training  must  initially  emphasize  the 
best  procedures  to  use  to  avoid 
hazardous  windshear  and,  secondarily, 
provide  an  opportunity  to  recognize  the 
need  for  and  practice  the  recommended 
procedures  that  will  permit  the  use  of  all 
available  airplane  performance  in  an 
attempt  to  escape  from  an  inadvertently 
encountered  windshear  condition. 
Therefore,  although  proficiency  in 
escaping  from  or  transiting  hazardous 
windshear  cannot  precisely  be 
determined,  training  is  a  necessity. 
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Appendix  E— Flight  Training 
Requirements 

It  IS  proposed  to  revise  the  first 
paragraph  of  Appendix  I.  to  require  that 
low-altitude  windshear  flight  training  be 
performed  in  an  approved  airplane 
simulator.  This  revision  is  necessary  for 
the  same  reasons  discussed  above  under 
proposed  SS  121.424  and  121.427. 

Section  135.293    Initial  and  recurrent 
pilot  testing  requirements. 

Current  }  135.293(a)(7)  requires  initial 
and  recurrent  pilot  testing  on  procedures 
for  avoiding  operations  in 
thunderstorms  and  hail,  and  for 
operating  in  turbulent  air  or  in  icing 
conditions. 

It  is  proposed  to  reorganize  and  revise 
this  section  to  require  initial  and 
recurrent  pilot  testing  in  recognizing  and 
escaping  from  severe  weather 
situations,  in  case  of  inadvertent 
encounters,  including  low-altitude 
windshear.  In  addition,  initial  and 
recurrent  pilot  testing  would  be  required 
on  procedures  for  operating  in  or  near 
thunderstorms  and  hail,  and  other 
potentially  hazardous  meteorological 
conditions.  After  analyzing  those 
aircraft  accidents  attributed  to 
windshear.  the  FAA  is  convinced  that 
frequent  testing  concerning  hazardous 
windshear  recognition  and  avoidance, 
as  well  as  escape  procedures  to  be 
followed  if  severe  low-altitude 
windshear  situations  are  inadvertently 
encountered,  is  necessary  to  aid  in 
alleviating  windshear-related  accidents. 

Section  135.345    Pilots:  Initial, 
transition,  and  upgrade  ground  training. 

The  FAA  proposes  to  reorganize  and 
revise  S  135.345(b)(6)  to  add  to  the 
procedures  included  in  pilot  initial, 
transition,  and  upgrade  ground  training 
listed  in  current  paragraph  (b)(6) 
procedures  for  recognizing  the 
hazardous  weather  phenomena  listed  in 
that  paragraph.  In  addition,  the  FAA 
proposes  to  add  to  the  above  training 
procedures  for  escaping  from  those 
phenomena  in  case  of  inadvertent 
encounter*.  The  revision  is  necessary  to 
ensure  that  the  pilot  has  adequate 
procedures  available  for  use  to  assist 
him  in  avoiding  hazardous  weather, 
l^ick  of  knowledge  on  the  pilot's  part 
often  results  m  delitjerale  or  inadvertent 
penetration  of  hazardous  weather.  If 
penetration  occ  irs.  the  pilot  should  be 
able  to  rely  on  company  pro<:edurei  and 
traming  to  assist  m  e8<:apin«.  in  case  of 
inadvertent  encounters,  from  hazardous 
weather  situations  induding  low 
altitude  windshear. 


Section  135.351  Recurrent  training. 

It  is  proposed  to  revise  i  135J51(b)(2) 
to  include  windshear  training  that 
emphasizes  recognitiua  avoidance,  and 
escape  procedures  in  case  of 
inadvertent  windshear  encounters  in  tht- 
instruction  required  by  this  paragraph. 
This  revision  is  necessary  for  the  same 
reasons  discussed  above  m  proposed 
S  121.34S. 

Economic  Summary 

This  notice  proposes  that  all  turbine- 
powered  airplanes  (except 
turbopropeller-powerec^  airplanes) 
operated  in  accordance  with  Part  121  be 
equipped  with  nn  nppnived  Birhnme 
system  that  warns  a  pilot  of  the 
presence  of  hazardous  low-altitude 
windshear  conditions  and.  if  such 
windshear  conditions  are  inadvertently 
encountered,  provides  flight  «uidan(;e 
for  a  mis.sed  appn)ach  procedure  or  an 
escape  maneuver  In  addition,  the  notice 
proposes  that  all  Part  121  operators 
conduct  approved  low-altitude 
windshear  flight  trainmR  in  a  simulator 
which  has  installed  in  it  the  windshear 
equipment  needed  to  conform  to  the 
airplane  type  being  simulated.  The 
NPRM  further  pniposes  that  Part  121 
and  135  certificate  holders  training 
programs  be  reqiiin-d  to  include  training 
concerning  flight  rrpwmeml)er 
recognition  of  and  escape  from 
inadvertently  encountered  hazardous 
low  altitude  windshear  r^inditions  as 
part  of  their  normal  ground  training 

Low  altitude  windshear  has  been  the 
prime  cause  or  a  contributing  factor  in 
numerous  air  carrier  accidents  in  the 
last  20  years.  The  objective  of  the 
proposals  in  the  NPRM,  therefore,  Is  to 
prevent  or  reduce  accidents  attributed  to 
inadvertent  encounters  with  low- 
altitude  windshear 

The  FAA  finds  that  with  the 
exception  of  proposed  new  {  121  358 
and  the  proposed  amendments  to 
55  121.407,  121  409.  121.424.  and  121.427. 
the  proposals  affecting  Part  121 
operators  will  have  a  negligible  cost  or 
no  cost  impact.  The  FAA  has  also 
determined  the  cost  of  compliance  with 
the  upgraded  testing  and  training 
requirements  of  the  proposed 
amendments  to  |i  135.293, 135.345.  and 
135.351  to  be  minimal  ProfMineH  new 
S  121.358  and  the  proposed  amendments 
to  if  121.407,  121.424,  and  121.427  have 
been  analyzed  independently  For  the 
purpose  of  this  evaluation,  however,  the 
costs  associated  with  these  proposals 
have  been  aggregated.  The  reason  is 
that  these  proposals  are  inextricably 
related  and  share  the  common  objective 
of  improving  the  skills  of  pilots  in 
recognizing  and  escaping  from 


inadvertently  encountered  low-altitude 
windshear  conditions 

The  methods  and  assumptions  used  in 
this  evaluation  to  prepare  the  cost  and 
benefit  estimates  for  proposed  new 
5  121  358  and  the  proposed  changes  to 
51  121  407,  121.409,  121.424.  and  121.427 
have  been  developed  by  the  FAA.  Data 
used  to  develop  cost  estimates  were 
obtained  from  manufacturers,  air 
carriers,  and  industry  trade 
associations.  Information  for  analysis  of 
benefits  was  obtained  from  the  safety 
records  of  the  N'TSB  and  the  FAA.  The 
cost  and  benefits  calculated  for  these 
proposals  have  been  protected  over  15 
years  to  reflect  the  estimated  useful  Ufe 
of  the  proposed  avionics  required  by 
5  121.358.  The  estimates  of  impacts  may 
be  revised  after  the  close  of  the  public 
comment  penod  if  belter  information 
becomes  available. 

The  proposal  to  add  new  5  121.358 
would  have  an  economic  impact  on  the 
3,249  airplanes  expected  to  be  in  service 
in  1988  and  1.147  new  production  and 
newly  certificated  airplanes  entpnng 
service  between  1989  and  2002  because 
they  would  be  required  to  be  equipped 
with  an  FAA-approved  system  providing 
airborne  windshear  warning  with  flight 
guidance.  The  estimated  cost  of  this 
proposed  requirement  is  $217  5  million 
in  1985  dollars  and  $160.3  million  at  a 
present  worth  discount  rate  of  10 
percent  over  the  15-year  penod  of  1988 
to  2002. 

The  proposal  to  amend  5  121.407 
would  require  air  earners  to  install 
approved  windshear  aerodynamic  data 
programs  in  their  flight  simulators.  The 
estimated  cost  of  mixiifying  thf  144 
flight  simulators  currently  in  use  by  Pan 
121  certificate  holders  is  $18  million  in 
1985  dollars  and  $16  million  discounted 
at  a  rate  of  10  percent  for  the  15-year 
period  of  1988  (o  2002 

The  cost  per  hour  of  additional 
simulator  utilization  has  been  estimated 
under  proposed  5  121  409  and  added  to 
the  time  pilots  and  copilots  would  spend 
in  a  flight  simulator  to  comply  with  the 
windshear  simulator  flight  training 
requirements  of  proposed  5  5  121  424  and 
121.427. 

The  proposals  to  amend  the  flight 
training  requirements  of  55  121  424  and 
121.427  would  impact  20  percent  of  the 
active  and  future  pilots  and  copilots  of 
the  146  Part  121  certificate  holders 
affected  by  these  proposals.  The 
estimated  cost  of  compliance  with  the 
initial,  transition,  and  upgrade 
windshear  flight  simulator  training 
requirements  of  proposed  5  121  424  is 
$13.0  million  in  1985  dollars  and  $7.3 
million  when  discounted  at  10  percent 
over  the  15-year  span  between  1988  and 


2002.  The  estimated  cost  of  requiring  the 
affected  pilots  and  copilots  to  undergo 
windshear  simulator  flight  training 
pursuant  to  the  recurrent  training 
requirements  specified  in  proposed 
S  121.427  is  $29.6  million  in  1985  dollars 
and  $15.0  million  at  a  present  worth 
discount  rate  of  10  percent  over  the 
same  time  period. 

This  evaluation  indicates  that  the 
total  cost  of  compliance  with  the 
equipment  acquisition,  installation, 
maintenance,  and  ground  and  flight 
training  requirements  contained  in  this 
notice  is  estimated  to  have  a  present 
value  of  $184.2  million  over  the  15-year 
period  of  1988  to  2002. 

To  estimate  the  benefits  of  these 
proposals,  the  FAA  examined  the  safety 
record  of  Part  121  air  carriers  for  the  15- 
year  period  between  1971  and  1985.  This 
review  indicates  that  15  accidents 
attributed  to  windshear  phenomena 
occurred  during  this  period. 

To  arrive  at  a  loss  rate  indicative  of 
these  accidents,  the  total  financial  loss 
of  these  accidents  was  divided  into  the 
total  number  of  turbine-powered 
airplane  (except  furbopropelier-powered 
airplane)  air  carrier  operations  for  the 
same  15-year  period.  T^is  calculation 
established  a  loss  rate  of  $4.18  per 
turbine-powered  airplane  (except 
turbopropeller-powered  airplane)  air 
carrier  operation  over  the  15-year  period 
of  1971  to  1985.  Similarly,  to  estimate  the 
future  accident  prevention  value  of 
these  proposals,  the  established  loss 
rate  was  multiplied  by  the  number  of 
operations  forecast  for  the  15  years  from 
1088  to  2002.  This  calculation  reveals  the 
maximum  potential  discounted  benefit 
associated  with  the  prevention  of 
casualty  loss  in  accidents  attributed  to 
windshear  to  be  $452.8  million. 
The  FAA  has  been  unable  to 
quantitatively  estimate  the  accident 
prevention  effectiveness  of  these 
proposals.  The  total  discounted  cost  of 
compliance  of  these  proposals  can  be 
fully  recovered  if  the  rule  is  only  40 
percent  effective  in  reducing  future 
casualty  loss.  The  FAA  believes  that 
enactment  of  these  proposals  will 
significantly  reduce  the  number  of  future 
windshear  incidents  and  accidents  and 
that  benefits  would  exceed  costs. 

The  FAA  has  estimated  the  cost  of 
compliance  with  proposed  new  S  121.358 
on  the  assumption  that  the  great 
majority  of  airplanes  now  in  service  are 
equipped  with  Right  director  systems 
designed  to  provide  Right  guidance  to 
the  pilot  during  approach,  takeoff  and 
go  around.  These  systems  provide 
guidance  which,  if  followed,  will  ensure 
stall  prevention  and  permit  the  airplane 
to  be  flown  at  best  engine-out  and  climb 
speeds.  There  is  uncertainty  concerning 
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a  small  number  of  airplanes  that  may 
have  flight  directors  that  provide  only 
approach  flight  guidance.  The  fiight 
director  systems  of  these  airplanes  may 
require  substantial  modification  and,  in 
some  instances,  replacement.  Therefore, 
the  FAA  solicits  information,  data, 
views,  etc.,  regarding  the  following: 

1.  The  number  of  airplanes  in  service 
equipped  only  with  approach  flight 
guidance  systems. 

2.  Estimates  of  the  cost  of  modifying 
these  flight  directors  to  encompass 
approach,  takeoff,  and  go  around  flight 
guidance. 

3.  Estimates  of  the  number  of 
airplanes  that  will  require  new  flight 
director  systems  as  a  result  of  this 
proposal. 

At  the  present  time,  there  are  146  Part 
121  operators  which  would  be  subject  to 
these  proposals.  For  the  purpose  of  this 
evaluation,  the  FAA  has  assumed  that 
80  percent  of  the  pilots  and  copilots  who 
would  be  subject  to  the  training 
proposals  contained  m  this  notice 
currently  undergo  windshear  simulator 
flight  training,  similar  in  duration  to  the 
proposed  training.  Thus,  for  the  majority 
of  pilots  and  copilots,  these  proposals 
would  only  revise  and  upgrade  their 
traini.ng  curriculums  and  will  not  impose 
additional  training  time.  In  this  context, 
only  20  percent  of  active  and  future 
pilots  and  copilots  would  undergo 
additional  windshear  simulator  flight 
training  as  a  result  of  this  proposal.  The 
FAA  needs  more  detailed  information 
regarding  this  assumption  for  the 
evaluation  of  any  final  rule  that  may 
result  from  these  proposals.  Specific 
comments  related  to  the  proposals  for 
adding  windshear  training  to  the  current 
Right  training  requirements  in  §§  121.424 
and  121.427  are  requested  as  follows: 

1.  The  identity  of  carriers  providing 
windshear  simulator  Right  training 
during  initial  training  including  the 
duration  of  this  training. 

2.  The  identity  of  carriers  providing 
windshear  simulator  Right  training 
during  recurrent  training  including  the 
frequency  and  duration  of  this  training. 

3.  The  identity  of  carriers  providing 
windshear  simulator  Right  training 
during  transition  and  upgrade  flight 
training  including  the  frequency  and 
duration  of  this  training. 

The  FAA  believes  that  Part  135 
operators  would  incur  only  minimal 
costs  in  complying  with  the  upgraded 
testing  and  training  requirements 
specified  in  the  proposed  amendments 
to  55  135.293, 135.345,  and  135.351.  The 
FAA,  however,  has  not  determined  the 
extent  to  which  Part  135  operators 
provide  instruction  to  their  pilots  and 
train  them  in  procedures  to  recognize 
severe  weather  situations  and  to  escape 


from  severe  weather  situations,  in  case 
of  inadvertent  encounters,  including 
low-altitude  windshear.  Therefore, 
because  there  is  uncertainty  concerning 
the  number  of  carriers  that  would  be 
required  to  modify  their  behavior  and 
incur  additional  costs,  the  FAA  solicits 
the  following  information: 

1.  The  identity  of  Part  135  operators 
that  do  not  train  their  pilots  in  the 
proposed  procedures. 

2.  Estimates  of  the  cost  of  compliance 
with  these  proposals. 

Regulatory  Flexibility  Determination 

The  Regulatory  Flexibility  Act  of  1980 
requires  a  review  of  rules  to  assess  their 
impact  on  small  business.  For  the 
reasons  discussed  in  the  full  economic 
evaluation  of  the  proposals  contained  :n 
this  notice,  which  is  filed  in  the  docket. 
the  proposed  Part  121  amendments 
would  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  However,  the  FAA  finds  that 
there  are  no  viable  alternatives  for  small 
Part  121  air  carriers  to  adopt  that  would 
reduce  the  cost  of  compliance  yet 
achieve  the  level  of  protection  sought  by 
these  proposals. 

The  proposed  amendments  to  Part  135 
have  been  determined  to  imposed  only 
minimal  costs.  Therefore,  Part  135 
certificate  holders  would  not  incur  a 
significant  economic  impact  as  a  result 
of  the  proposed  amendments. 

International  Trade  Impact  Statement 

These  proposals,  if  adopted,  would 
have  httle  or  no  impact  on  trade 
opportunities  of  U.S.  firms  doing 
business  overseas  or  for  foreign  firms 
doing  business  in  the  United  States. 
These  proposals  would  primarily  affect 
Part  121  certificate  holders  and  assign 
responsibility  for  the  provision  of  the 
required  avionics  and  windshear 
training  programs  specified  in  the  NPRM 
to  the  operating  certificate  holder.  Thus, 
neither  domestic  nor  foreign 
manufacturers  would  be  affected  by 
these  proposals.  Because  most  Part  121 
operators  compete  domestically  for 
passenger  revenues  with  other  U.S. 
operators,  these  proposals  would  not 
cause  a  competitive  fare  disadvantage 
for  U.S.  carriers. 

Conclusion 

This  notice  proposes  regulations  that 
would  require  that  all  turbine-powered 
airplanes  (except  turbopropeller- 
powered  airplanes]  operated  in 
accordance  with  Part  121  be  equipped 
with  an  approved  airborne  system  that 
warns  a  pilot  of  the  presence  of 
hazardous  low-altitude  windshear 
conditions  and,  if  such  windshear 
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condiltona  are  iiMdvertentljr 

enctHinttifed.  provides  flighJ  giiidance 
for  a  nus«ed  appiXMnJi  procedure  or  an 
escape  auinetjver  In  addition.  th«  nodce 
propose*  regulatitMifl  that  would  require 
that  Part  121  operators  conduci 
approved  lovy  altitude  ivmdahear  fltjtht 
Irainuin  in  a  simalaJor  which  ha« 
insUiled  in  it  the  tvindsh«ar  equipment 
needed  to  conform  to  the  airpUiM,'  type 
bein«  used.  The  notic*  further  propoaes 
rexulalions  that  would  require  Part  121 
and  135  certificate  holders'  training 
programs  to  include  training  concerning 
flight  crewmember  recognition  and 
escape  from  inadvertently  encountered 
hazardous  low-altitude  wiiid*hear 
conditions  as  part  of  their  normal 
ground  training.  These  proposals,  if 
adopted,  should  reduce  wind-shear- 
related  accidents  by  enhancing  pdot 
understanding  of  wmdshear  and  by 
requiring  certificate  holders  to  develop 
and  aae  procedures  for  its  recognition 
and  to  ui»e  procedures  and  flight 
guidance  equipment  to  facditate  escape 
from  uiadvertent  hazardous  wmdshear 
encounters. 

Under  the  terms  of  the  Regulatory 
Flexibility  Act  of  1980,  the  KAA  has 
reviewetl  these  proposals  to  d*;termine 
what  impact  they  would  have  on  small 
entities  if  ihey  were  adopted.  Fur  the 
reasons  discussed  in  the  full  e(A)iiomic 
evaluation  of  the  proposiils  contaimnl  m 
this  notice,  which  is  filed  in  the  docket, 
the  proposed  Pari  121  amendments 
would  have  a  siRnificant  e<  onomic 
impact  on  a  substantial  number  of  small 
entities.  However,  the  FAA  finds  that 
there  are  not  viable  alternatives  for 
small  air  earners  to  adopt  that  would 
reduce  the  cost  of  compliance  yet 
achieve  the  level  of  protection  sought  by 
this  rulemaking.  The  proposed 
amendments  to  Part  1J5  have  been 
determined  to  impose  only  minimal 
costs.  Therefore.  Part  135  certificate 
holders  would  not  incur  a  significant 
economic  impact  as  a  result  of  the 
proposed  ameiuimenls. 

These  proposals,  if  adopted,  will  not 
result  in  an  annual  effect  on  the 
economy  of  $100  million  or  more  or  a 
major  increase  in  costs  for  consumers; 
industry;  or  Federal.  State,  or  local 
government  agencies.  Accordingly,  it 
has  been  determined  that  these  are  not 
major  proposals  under  Executive  Order 
12291.  In  addition,  the  propo«aU  would 
have  little  or  no  impai  t  on  trade 
opportunities  for  U.S.  firms  doiiig 
business  overseas  or  for  foreign  firms 
doing  business  m  the  United  States. 

Since  the  proposals  concern  an  issue 
on  which  there  is  a  substantial  public 
interest  the  KAA  has  determined  that 
this  action  is  significant  under 


Department  of  Transport atioo 
Rejiulatory  PolioM  and  Procedurej  (44 
IK  11034;  February  ffl.  1»79). 

A  draft  regulatory  evaluation  of  the 
[iropoaala.  including  a  Regulatory 
Flexibdity  Aoalyata.  hat  been  placed  in 
the  regulaUiry  docket.  A  copy  may  be 
obtained  by  coiitacUng  the  periMi 
identified  under  "rom  FUNIMKN 
INFORMATIOH  CO»IT*CT.~ 

List  of  Subjects 
14  CFH  Part  121 

Aviation  safety.  Safety,  Air  carriers. 
Air  transportation.  Transportation. 
Common  carriers,  Windshear. 

14  CFH  Part  135 

Air  carriers.  Aviation  safety.  Safety, 
Air  tmns porta tinn.  .Air  taxi.  Windshear. 

The  Propoa«d  AnMmdments 

In  consideration  of  the  forej^oing.  the 
Federal  Aviation  Adrninistratum 
proposes  to  amend  Parts  121  and  135  of 
the  Federal  .Aviatimi  Revo'latinns  (14 
CFR  Parts  121  and  135)  as  follows- 

PART  121— CERTIFICATIOM  AMD 
OPERATIOWS:  DOMESTIC,  FLAG.  AND 
SUPPt£MEirrAL  AIR  CARRIERS.  AMD 
COMMERCIAL  OPERATORS  OF 
LARGE  AIRCRAFT 

1    ["he  authority  citation  for  Part  121 
continues  to  read  as  follows: 

Aolhority:  49  II.S.C  13S4(ai.  135S.  1356. 
1357.  1*01.  1421-14J0.  1472.  14«S.  and  1502.  49 
U.SC   llUHn)  (Revi»«Hi  Pub  L  1*7  44W.  January 
12.  ItfttJ). 

2.  By  adding  a  new  5  121.358  to  read 
as  follows; 

f12US8    Low-altttu4la  windahaar  ayai**" 
•qulpmant  raqutramenta. 

,\fter  |2  years  after  the  effective  date 
of  the  proposed  rulej.  no  peraon  may 
operate  a  turbine  powered  airplane 
unless  it  is  equipped  with  an  approved 
system  providing  airborne  windshear 
warning  with  flight  guidance.  For  the 
purpose  of  this  section,    turbine- 
powered  airplane    includes,  eg., 
turbofan-,  tu;tH))el  ,  propfan-.  and  ultra- 
high bypass  fan  powered  airplanes.  The 
definition  specifically  excludes 
turbopropeller  powered  airplanes. 

3.  By  amendment  5  121.407  by  adding 
a  new  paragraph  (d)  to  read  as  follows: 

$121,407     TrakilnB  program:  Approval  O* 

alrptana  atmutatora  and  ott>ar  traMf«9 

devicaa. 

,         .         •  ■         • 

(d)  An  airplane  simulator  approved 
under  this  section  must  be  used  instead 
of  the  airplane  to  satisfy  the  pilot  flight 
training  requirements  prescnbed  in  the 
certificate  holder  s  approved  low- 


altitude  windshear  flight  training 
program  iet  forth  in  1 121  409(d)  of  this 

part. 

4.  By  amending  \  121.409  by  adding  a 
new  paragraph  (d}  to  read  at  follow*; 

5  121.aot    Training  coaraaa  tiatng  a»Tp»ana 
BimuMora  and  o«»«r  training  *a¥»c«. 

*  a  *  ■  * 

(d)  Each  certificate  holder  required  to 
comply  with  8  121.358  must  use  an 
approved  simulator  for  each  airplane 
type  in  each  of  its  pilot  training  courses 
that  provides  traimng  in  at  least  the  _ 
procedures  and  maneuvers  set  forth  iu 
the  certificate  holder's  approved  low- 
altitude  windshear  flight  training 
program.  The  approve*!  low-altitude 
windshear  flight  training  program,  if 
apphcable.  must  be  included  in  each  of 
the  pilot  flight  training  courses 
prescribed  in  55  121.409(b).  121.418. 
121  424,  and  121.427  of  this  part 

5   By  amending  h  121  419  hy  revising 
paragraph  (aKZMvi)  to  n>«d  as  follows; 

5121.419  MtoU  and  flight  anglneara: 
Initial,  transition,  and  upgrada  ground 
training. 

(aj  *    •   * 

(2)  •  •  • 

(vil  Procedures  for — 

(A)  Recognizing  and  avoiding  severe 
weather  situations; 

(B1  F.scaping  from  severe  weather 
situations,  in  case  nf  inadvertent 
encounters,  including  low-altitude 
windshear  and 

(CI  Operating  in  or  near 
thunderstorms  (including  best 
penetrating  altitudes),  turbulent  air 
(including  clear  air  turbulence),  icing, 
hail,  and  othar  potentially  hazardous 
meteorological  conditions; 
•         •         •         •         • 

6.  By  amending  \  121.424  by  revising 
paragraphs  (a),  (b).  and  (d)  to  read  aa 

follows: 

J  121.424    PBota:  Initial,  transition,  and 
upgrada  fligtit  training. 

(a)  Initial,  transition,  and  upgrade 
training  for  pilots  must  mclude  flight 
training  and  practice  in  the  maneuvers 
and  procedures  set  for'h  m  the 
certificate  holder  s  approved  iow- 
alUtude  windahear  flight  training 
program  and  in  Appendix  E  to  this  part. 
as  applicable. 

(b)  The  maneuvers  and  procedures 
required  by  paragraph  (a)  of  this  sectioil 
must  be  performed  inflight  except— 

(1)  That  windshear  maneuvers  and 
procedures  must  be  performed  in  a 
simulator  in  which  the  maneuvers  and 
proce<lure«  are  specifically  authorized  to 
be  accomphshed;  and 


(2)  To  the  extent  that  certain  other 
maneuvers  and  procedures  may  be 
performed  in  an  airplane  simulator,  an 
appropriate  training  device,  or  a  static 
airplane  as  permitted  in  Appendix  E  to 
this  part. 
*        •        •        *        • 

(d)  If  the  certificate  holder's  approved 
training  program  includes  a  course  of 
training  utilizing  an  airplane  simulator 
under  5  121.409  (c)  and  (d)  of  this  part, 
each  pilot  must  successfully  complete — 

(1)  With  respect  to  §  121.409(c)  of  this 
part — 

(i)  Training  and  practice  in  the 
simulator  in  af  least  all  of  the 
maneuvers  and  procedures  set  forth  in 
Appendix  E  to  this  part  for  initial  fiight 
training  that  are  capable  of  being 
performed  in  an  airplane  simulator 
without  a  visual  system;  and 

(ii)  A  flight  check  in  the  simulator  or 
the  airplane  to  the  level  of  proficiency  of 
a  pilot  in  command  or  second  in 
command,  as  applicable,  in  at  least  the 
maneuvers  and  procedures  set  forth  in 
Appendix  F  to  this  part  that  are  capable 
of  being  performed  in  an  airplane 
simulator  without  a  visual  system. 

(2)  With  respect  to  5  121.409(d)  of  this 
part,  training  and  practice  in  at  least  all 
of  the  maneuvers  and  procedures  set 
forth  in  the  certificate  holder's  approved 
low-altitude  windshear  fiight  training 
program  that  are  capable  of  being 
performed  in  an  airplane  simulator  in 
which  the  maneuvers  and  procedures 
are  specifically  authorized. 

7.  By  amending  5  121.427  by  revising 
the  introductory  test  of  paragraph  (d)(1) 
to  read  as  follows; 

§121.427    Recurrent  training. 

***** 

(d)  *  ♦  • 

(1)  For  pilots,  flight  training  in  an 
approved  simulator  in  maneuvers  and 
procedures  set  forth  in  the  certificate 
holder's  approved  low-altitude 
windshear  flight  training  program  and 
flight  training  in  maneuvers  and 
procedures  set  forth  in  Appendix  F  to 
this  part,  or  in  a  flight  training  program 
approved  by  the  Administrator,  except 
as  follows — 
***** 

8.  By  amending  5  121.433  by  revising 
paragraph  (c)(2)  and  adding  a  new 
paragraph  (e)  to  read  as  follows: 

§  121.433    Training  raq  jlrad. 


(c)  •  *  • 

(2)  For  pilots,  a  proficiency  check  as 
provided  in  §  121.441  of  this  part  may  be 
substituted  for  the  recurrent  flight 
training  required  by  this  paragraph  and 
the  approved  simulator  course  of 
training  under  §  121.409(b)  of  this  part 
may  be  substituted  for  alternate  periods 
of  recurrent  flight  training  required  in 
that  airplane,  except  as  provided  in 
paragraphs  (d)  and  (e)  of  this  section. 

***** 

(e)  Notwithstanding  paragraphs  (c)(2) 
and  (d)  of  this  section,  a  proficiency 
check  as  provided  in  §  121.441  of  this 
part  may  not  be  substituted  for  training 
in  those  maneuvers  and  procedures  set 
forth  in  a  certificate  holders  approved 
low-altitude  windshear  flight  training 
program  when  that  program  is  included 
in  a  recurrent  flight  training  course  as 
required  by  §  121.409(d)  of  this  part. 

9.  By  amending  Appendix  E  by 
revising  the  first  paragraph  to  read  as 
follows: 

Appendix  E — FUght  Training 
Requirements 

The  maneuvers  and  procedures 
required  by  |  121.424  of  this  part  for 
pilot  initial,  transition,  and  upgrade 
flight  training  are  set  forth  in  the 
certificate  holder's  approved  low- 
altitude  windshear  flight  training 
program  and  in  this  appendix  and  must 
be  performed  inflight  except  that 
windshear  maneuvers  and  procedures 
must  be  performed  in  an  airplane 
simulator  in  which  the  maneuvers  and 
procedures  are  specifically  authorized  to 
be  accomplished  and  except  to  the 
extent  that  certain  other  maneuvers  and 
procedures  may  be  performed  in  an 
airplane  simulator  with  a  visual  system 
(visual  simulator),  an  airplane  simulator 
without  a  visual  system  (nonvisual 
simulator),  a  training  device,  or  a  static 
airplane  as  indicated  by  the  appropriate 
symbol  in  the  respective  column 
opposite  the  maneuver  or  procedure. 


PART  135— AIR  TAXI  OPERATORS 
AND  COMMERCIAL  OPERATORS 

10.  The  authonty  citation  for  Part  135 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1355(a).  1421 
through  1431,  and  1502;  49  U.S.C.  lOGig) 
(Revised  Pub,  L,  97-449,  January  12, 1983). 


11.  By  amending  §  135.293  by  revising 
paragraph  (a)(7)  to  read  as  follows: 

§  135.293    Initial  and  recurrent  pilot  teating 
requirements. 

(a)  *  •  * 

(7)  Procedures  for — 

(i)  Recognizing  and  avoiding  severe 
weather  situations; 

(ii)  Escaping  from  severe  weather 
situations,  in  case  of  inadvertent 
encounters,  including  low-altitude 
windshear;  and 

(iii)  Operating  in  or  near 
thunderstorms  (including  clear  best 
penetrating  altitudes),  turbulent  air 
(including  clear  air  turbulence),  icing. 
hail,  and  other  potentially  hazardous 
meteorological  conditions;  and 
****•• 

12.  By  amending  5  135.345  by  revising 
paragraph  (b)(6)  to  read  as  follows: 

;  135.345     Pilots:  Initial,  transition,  and 
upgrade  ground  training. 

*         *         •         •         • 

(b)  *  *  * 

(6)  Procedures  for — 

(i)  Recognizing  and  avoiding  severe 
weather  situations; 

(ii)  Escaping  from  severe  weather 
situations,  in  case  of  inadvertent 
encounters,  including  low-altitude 
windshean  and 

(iii)  Operating  in  or  near 
thunderstorms  (including  best 
penetrating  altitudes),  turbulent  air 
(including  clear  air  turbulence),  icing, 
hail,  and  other  potentially  hazardous 
meteorological  conditions; 
***** 

13.  By  amending  5  135.351  by  revising 
paragraph  (b)  (2)  to  read  as  follows: 

§  135.351     Recurrent  training. 

(b)  *  *  *  .  ■  ■ 

(2)  Instruction  as  necessary  in  the 
subjects  required  for  initial  ground 
training  by  this  subpart,  as  appropriate, 
including  low-altitude  windshear 
training  as  prescribed  in  §  135.345  of  this 
part  and  emergency  training. 
***** 

Issued  in  Washington.  DC.  on  May  21. 1987. 
William  T.  Brennan, 

Acting  Director  of  Flight  Standards. 

[PR  Doc.  87-12401  Filed  5-28-87;  10:50  amj 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Highway  Administration 

49  CFR  Parts  383  and  391 

[OMCS  Docket  Mo.  MC-125,  NoOc«  No.  87- 
061 

Commercial  Driver  Licensing 
Standards;  Requirements  and 
Penalties 

agency:  Federal  Highway 
Administration  (FHWA).  DOT. 
action:  Final  rule;  request  for 
comments. 

summary:  The  FHWA  is  amending  the 
Federal  Motor  Carrier  Safety 
Regulations  (FMCSR)  to  implement  the 
requirements  of  the  Commercial  Motor 
Vehicle  Safety  Act  of  1986  (the  Act).  The 
FHWA.  with  this  rulemaking,  is 
requiring  that  operators  of  commercial 
motor  vehicles  possess  only  a  single 
driver's  license;  is  establishing 
disqualification  requirements  for  driving 
under  the  influence  of  alcohol,  leaving 
the  scene  of  an  accident,  certain 
felonies,  including  controlled  substance 
felonies,  and  serious  traffic  violations;  is 
establishing  requirements  for  a  driver  to 
notify  his/her  home  Slate  and  employer 
of  driving  violations  and  license 
suspensions:  and  is  prohibiting 
employers  from  using  a  driver  whose 
license  has  been  suspended.  The  FHWA 
is  also  requesting  comments  on  a 
possible  expansion  of  the  rule's 
applicability  to  include  drivers  of 
commercial  motor  vehicles  not  now 
subject  to  this  final  rule  and  to  further 
define  the  term  "serious  traffic 
violations."  as  used  in  the  section 
providing  for  the  disqualification  of 
drivers.  These  actions  are  being  taken  to 


improve  the  safe  operation  of 
commercial  motor  vehicles,  and  to  help 
reduce  truck  and  bus  accidents  and 
injuries  by  disqualifying  unsafe  drivers 
who  operate  commercial  motor  vehicles. 
The  Secretary  of  Transportation  (the 
Secretary)  has  delegated  responsibility 
for  implementation  of  the  Ac\  to  the 
FHWA. 

dates:  This  final  rule  is  effective  [uly  1. 
1987.  Wntten  comments  must  be 
received  on  or  before  July  31.  1987. 
ADDRESS:  All  wntten  comments  should 
refer  to  the  docket  number  and  notice 
number  that  appear  at  the  top  of  this 
document  and  should  be  submitted 
(preferably  in  tnplicate)  to  Room  3404, 
Office  of  Motor  Carrier  Standards.  400 
Seventh  Street  SW  .  Washington,  DC 
20590.  All  comments  received  will  be 
available  for  examination  at  the  above 
address  from  7:45  to  4:15  p.m..  ET. 
Monday  through  Friday,  except  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr  Michael  F  Trentacoste,  Office  of 
Motor  Carrier  Standards.  (202)  366-4009, 
or  Mr.  Thomas  P  Holian.  Office  of  the 
Chief  Counsel,  (202)  366-1355.  Federal 
Highway  Administration,  Department  of 
Transportation,  400  St-venth  Street  SW.. 
Washington  DC  20.590  Office  hours  are 
from  7  45  to  4:15  p  m   KT.  Monday 
through  Knday 
SUPPLEMENTARY  INFORMATION:  On 

October  27,  nmi.  the  Commercial  Motor 
Vehicle  Safety  Act  of  1986  (Title  XII  of 
Pub.  L  9i^-570)  was  signed  into  law  by 
the  President.  This  supplementary 
information  section  contains 
background  on  the  problem,  the 
Congressional  mandates,  the 
implementation  procedure,  and  a 
section-by-section  analysis  of  the  rule. 


Background 

The  Cost  of  Commercial  Motor  Vehicle 

Accidents 

The  social  and  economic  losses 
associated  with  accidents  involving 
large  trucks  and  buses  have  been  a 
focus  of  public  concern  for  a  number  of 
years.  Recent  Congressional  actions 
taken  to  direct  increased  Federal 
attention  toward  improving  the  safety  of 
commercial  motor  vehicle  operations,  as 
embodied  in  the  Surface  Transportation 
Assistance  Act  of  1982  (Pub.  L.  97-424), 
the  Motor  Camer  Safety  Act  of  1984 
(Pub  L  9ft-554).  and,  now,  the 
Commercial  Motor  Vehicle  Safety  Act  of 
1986,  reflect  that  public  concern. 

National  accident  statistics  have 
shown  that  the  public's  concern  with  the 
cost  of  accidents  involving  trucks  and 
buses  18  well  founded  The  cost 
attnbutable  to  the  fatalities,  injuries, 
and  property  damage  losses  associated 
with  commercial  motor  vehicle 
accidents  have  totaled  several  billion 
dollars  each  year  for  the  past  decade. 
As  shown  in  Table  1.  accident  statistics 
collected  by  the  FHWA,  which  include 
only  motor  earner  involved  accidents 
reported  by  motor  earners  engaged  in 
interstate  and  foreign  commerce, 
indicate  that  the  economic  cost  of 
accidents  involving  trucks  and  buses 
averaged  more  than  $3  billion  annually, 
dunng  the  1980  s.  The  RIWA  accident 
statistics  do  not  include  accidents 
involving  earners  engaged  m  intrastate 
commerce.  The  FHWA  estimates  that 
the  addition  of  accidents  involving 
intrastate  motor  earners  would  result  in 
at  least  a  doubling  of  the  accident  cost 
estimate. 


Table  1.— Accidents  of  Interstate  Motor  Camers,  1980-1985 


Year 


Accidents; 

Truck  '... 

Bus  » 

Fatalities: 

Truck  "... 

Bus  « 

Iniunes: 

Truck'.. 

Bus* 


1960 


31.388 
748 

2.528 
74 


1981 


32.306 
832 

2.810 
95 


1982 


32.277 
855 

2,456 

76 


Property  Damage:  • 

Truck  ' — 

Bus* •• " " 

Costs:* 

Truck  ' 

Bus  • 

Total 


27.149 
1.711 

28,533 
2.041 

26.117 
1.970 

311.2 
4.7 

355.1 
5,3 

3254 
5.5 

3.135.3 

93.1 

3.228.4 

3,441  0 

116.3 

3.557.3 

3,0280 

97.1 

3.125.1 

1983 


31.628 

711 

2,528 
67 

26.692 
1.827 

3429 
6.8 

3,096.2 

88.3 

3.184.5 


1984 


36,853 
637 

2.721 
57 

29,149 
1.512 

404  1 
4.9 

3.355.5 

73.1 

3.428.6 


1985 


39,273 
678 

2,646 
62 

28.988 
1.793 

393.8 
64 

3.2655 

81  4 

3,3469 
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•  Based  on  accident  reports  submrtted  to  ttie  Federal  Highway  Admtntstratwn  t)y  motor  carriers  of  passengers  operatKw  in  intrastate  or 
foreign  commerce  Data  tor  1984  arxl  1985  are  prehmfnary 

»  Millions  o«  1985  cJoUars. 

*  Millions  ot  1985  ctollars.  Based  on  average  cost  (in  1985  dollars)  ot  $1  miUion  per  fatality  and  $7,410  per  ir^ury. 


The  number  of  accidents  on  Table  1 
reflects  the  accident  reporting  threshold 
for  property  damage  established  in  1974; 
any  accident  with  property  damage  of  at 
least  $2,000.  If  this  reporting  threshold 
were  increased  annually  to  reflect  the 
Gross  National  Product  deflator,  the 
number  of  reported  property  damage 
accidents  would  be  less  than  those 
shown  in  Table  1.  For  example,  total 
truck  accidents  in  1980  would  have  been 
28.220,  27,772  in  1981,  27,001  in  1982, 
26.032  in  1983,  29,579  in  1984,  and  29,068 
in  1985.  While  the  number  of  reportable 
accidents  would  be  less,  the  cost  to  the 
public  from  truck  accidents  would  still 
amount  to  over  $3  billion  in  1985. 

Accident  statistics  collected  by  the 
National  Highway  Traffic  Safety 
Administration  (NHTSA)  also  illustrate 
the  seriousness  of  the  problem  of 
accidents  involving  commercial  motor 
vehicles.  The  Fatal  Accident  Reporting 
System  (FARS)  provides  data  on  all 
traffic  accidents  involving  fatalities 


within  the  50  States,  the  District  of 
Columbia,  and  Puerto  Rico.  The  FARS 
data  indicate  that,  in  1985,  58.230 
vehicles  of  all  types  were  involved  in 
39,168  fatal  accidents.  Medium  and 
heavy  trucks  (trucks  and  combinations 
with  Gross  Vehicle  Weight  Rabng 
(GVWR)  greater  than  10.000  pounds) 
were  involved  in  4.840  fatal  accidents, 
or  12,3  percent  of  all  fatal  accidents.  In 
87  percent  of  the  accidents  involving 
medium  and  heavy  trucks,  the  vehicle 
involved  was  in  the  heavy  truck 
category  (GVWR  greater  than  26.000 
pounds).  In  addition,  337  buses  were 
involved  in  fatal  accidents  in  1985. 

When  the  FARS  accident  data  for 
medium  and  heavy  trucks  are  compared 
to  measures  of  vehicle  exjxisure,  as  in 
Table  2,  trucks  are  seen  to  be 
overrepresented  in  comparison  to 
vehicle  miles  traveled.  Medium  and 
heavy  trucks  were  involved  in  12.3 
percent  of  fatal  accidents,  but  they 
accounted  for  only  4.9  percent  of  vehicle 


miles  traveled  and  approximately  2 
percent  of  registered  vehicles.  Vehicles 
in  the  heavy  truck  category  were 
responsible  for  most  of  this 
overinvolvemenL  with  trucks  in  the 
"26.001  pounds  and  over"  weight  group 
mvolved  in  10.7  percent  of  fatal 
accidents,  but  accounting  for  3.7  percent 
of  vehicle  miles  traveled  and  0.9  percent 
of  registered  vehicles.  Trucks  in  the 
"10.001  pounds  to  26,000  pounds" 
category  were  involved  in  1.6  percent  of 
fatal  accidents  and  accounted  for  1.2 
percent  of  vehicle  miles  traveled  and  1.1 
percent  of  registered  vehicles.  The  FARS 
data  also  illustrate  the  danger  to 
occupants  of  vehicles  involved  in 
accidents  with  large  trucks  and  buses.  In 
the  4.840  fatal  accidents  mvolving 
medium  and  heavy  trucks,  74  percent  of 
the  5,769  fatalities  were  occupants  of 
other  vehicles.  Of  the  398  fatahties 
resulting  from  fatal  bus  accidents  in 
1985,  56  percent  of  the  victims  were 
occupants  of  other  vehicles. 


Table  2.— Fatal  Accident  Involvement  and  Exposure  Measures,  1985 

[Vetiicle  Group] 


Measure 

All  vehicles 

Trucks 

10001  lbs  and 
over 

26001  lt)s  and 
over 

10001  bs 
26,000  lljs 

Fatal  Accidents 

Percent _ 

39,168 
100 
1,774,800 
100 
177.1 
100 

4,840 

12.3 

86,597.1 

4.9 

3.6 

2.0 

4.198 

10.7 

65,611 

3.7 

1.6 

09 

642 

1.6 

VMT  (mil.) 

20.986.1 

Vehicles  (mil.) 

Percent 

1.2 
2.0 
1.1 

Source-  Fatal  accident  data  from  U.S.  Department  of  Transportation,  National  Highway  Traffic  Safety  Administration,  "Fatal  Accident 
Reportir>g  System.  1985,"  VMT  and  njrrtoer  of  registered  vehicles — all  vehicles  from  Federal  Highway  Administration.  Highway  Statistics.  1985; 
VMT  and  number  of  registered  trucks  t>y  truck  weight  group  estimated  tjy  applying  1982-1985  growth  factor  for  all  vehicles  to  estimates  of  1982 
VMT  and  number  of  registered  vehicle  for  truck  weight  groups  as  contained  in  United  States  Bureau  of  Census,  "Census  of  Transportation  (1982): 
Truck  Inventory  and  Use  Survey."  September.  1986. 


The  Vehicle  Operator  and  Accident 
Causation 

With  several  different  factors  related 
to  the  highway,  the  environment,  the 
vehicle,  and  the  driver  all  contributing 
to  accident  causation,  it  is  difficult,  and 
often  Impossible,  to  isolate  a  single 
"causal  factor"  of  an  accident  involving 
a  commercial  motor  vehicle.  Yet,  there  is 
little  doubt  that  the  qualifications, 
condition,  and  many  times,  even  the 
attitude,  of  the  vehicle  operator  play  a 
central  role  in  explaining  why  an 
accident  has  occurred. 

In  addition  to  the  many  examples  of 
commercial  vehicle  accidents  related  to 


driver  error,  studies  of  accident 
causation  support  the  conclusion  that  a 
significant  share  of  commercial  vehicle 
accidents  are  related  to  human  factors. 
A  1985  study  of  preventable  commercial 
vehicle  accidents,  prepared  for  the 
Federal  Highway  Administration  by 
Mandex,  Inc.',  found  that  driver  failure 
was  the  prime  accident  factor  in  94.5 
percent  of  preventable  accidents  (68 
percent  of  the  29,895  accidents  sampled 
were  classed  as  preventable  using 
accepted  industry  standards  for 
determining  preventability  of  accidents). 
A  driver  "failing  to  allow  for  adverse 
environmental  conditions"  was  the  most 


common  factor  of  driver  failure 
accidents  (20.1  percent),  followed  by 
"following  too  closely"  (11.8  percent), 
"failure  to  maintain  control"  (7.3 
percent),  "careless,  reckless"  (6.9 
percent),  and  "improper/erratic  lane 
change"  (4.6  percent). 

The  1986  study  of  hazardous  materials 
transportation  by  the  Office  of 
Technology  Assessment  (OTA)  *  found 
that  human  factors,  rather  than 
equipment  shortcomings,  were  the  cause 
of  62  percent  of  reported  vehicle 
accidents  and  hazardous  materials 
spills.  The  OTA  recommended  creation 
of  a  national  motor  carrier  driver's 
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license,  with  special  certification  for 
hazardous  material  drivers.  A  1979 
study  by  P.  F.  Waller  and  L  K.  Li  » 
identified  probable  accident  factors  for 
156  heavy  truck  accidents  occurring 
during  197©  and  1977  Human  factor* 
acrountetl  for  86  percent  of  the  107 
probable  cause  (conndence  of  ^S 
percent  or  more  that  the  factor  was 
involved  In  the  arcuient]  items 
identified.  The  five  most  commonly 
identified  accident  factors  were 
"improper  lookout"  (typically  failing  to 
lo<ik  when  changing  lanes),  "inadequate 
directional  control    (typically  drifting 
out  of  lane),  "delay  in  recognition  for 
unknown  reasons"  (typically  a  rear  end 
collision  where  the  lead  vehicle  slowed 
or  stopped  and  the  truck  driver  did  not 
respond),  "excessive  speed"  (relative  to 
other  traffic),  and  "improper  driving 
technique"  (careless  path  or  speed 
control). 

While  many  drivers  of  commercial 
motor  vehicles  are  fully  quaHfied 
professionals,  there  clearly  are  also 
drivers  who  represent  a  threat  to  public 
safety.  Federal  involvement  in  a 
commercial  driver  licensing  and  testing 
program  can  help  remove  unqualified  or 
reckless  drivers  from  the  road.  As  a 
result,  the  public,  as  well  as  commercial 
drivers  and  motor  carrier  companies, 
stand  to  realize  substantial  benefits. 

The  Congress,  the  DOT.  the  National 
Transportation  Safety  Board  (NTSB), 
and  the  motor  carrier  industry  have 
recognized  the  inadequacy  of  the 
commercial  motor  vehicle  licensing 
system  as  it  exists  today.  Two  major 
flaws  in  the  present  system  have  been 
identified,  as  follows: 

(1)  Drivers  can  easily  obtain  licenses 
from  more  than  one  State.  With  multiple 
licenses,  a  driver  can  avoid  license 
suspeosions  and  revocations  by 
spreading  his/her  violations  across 
8PV«;ral  licenses  In  a  recent  NHT8A/ 
American  Association  of  Motor  Vehicle 
Administrator's  (AAMVA)  study  ♦,  up 
to  32  percent  of  drivers  were  found  to 
hold  multiple  licenses  In  19ea  an  IMTSB 
study  '  found  that  44  ooramercial  motor 
vehicle  drivers  involved  ui  Urge  truck 
accidents  held  63  commercial  iiMitor 
vehicle  drivers  licen.ses,  had  96 
suspensions,  were  uivolved  m  104  traffic 
accidents,  and  had  465  traffic  violations. 

(2)  The  licensing  procedures  used  in 
the  various  Stales  are  not  uniform  and, 
in  most  cases,  do  not  allow  for  a  valid 
evaluation  of  an  applicant's 
qualifications  to  drive  a  large 
commercial  motor  vehicle.  For  example, 
in  19  States,  a  person  can  legally  drive  a 
tractor/trailer  combination  if  he/she 
possesses  an  automobile  driver's 
license. 


To  overcome  these  two  problems, 
there  are  six  major  areas  of  concern  that 
need  to  be  addressed; 

(1)  Single  licfn.sing  requirements: 

(2)  Lack  of  uniform  liceasing  systems 
In  the  various  Slates; 

(3)  Knowledge  and  skill  examination 
standards: 

(4)  Positive  dnver  identification 
methods; 

(5)  Need  for  an  information  system  to 
maintain  and  access  a  complete  single 
driver's  license  recorti.  and 

(6)  Strict  penalties  to  remove  unsafe 
drivers  from  the  road. 

This  rule  focuses  on  elimitiatin^ 
multiple  licensing  (Item  .Vo  1)  and  on 
disqualification  cnteria  (Item  No.  6).  The 
licensing  standards,  examination 
standards,  identification  methods,  and 
information  system  will  be  dealt  with  in 
a  subsequent  rulemaking  or  other 
actions  to  implement  the  Act. 

Commertial  Motor  Vehicle  Safety  .\ct  of 
1986  (the  Act) 

Following  is  a  summary  of  the  Act. 
The  summary  sets  the  stage  for  the 
discussion  regarding  implementation  of 
the  Act  and  the  sectionby-section 
analysis  of  this  final  rule. 

Drivers  (Sections  12002  and  12003) 

(1)  Effective  July  1, 1987,  it  shall  be 
illegal  for  a  commercial  motor  vehicle 
operator  to  have  more  than  one  driver's 
Ucense. 

(2)  Effective  July  1. 1987,  a  commercial 
motor  vehicle  operator  shall  notify:  (a) 
His/her  employer  if  his/her  dnver's 
license  has  been  suspended,  revoked. 
canceled,  or  if  he/she  is  disqualified  and 
(b)  his/her  employer  and  a  State  license 
official  if  he/she  is  convicted  of  a 
moving  traffic  violation. 

(3)  Effective  July  1.  1987,  commercial 
motor  vehicle  operators  applying  for 
employment  must  provide  a  history  of 
any  employment  as  a  commercial  motor 
vehicle  operator  within  the  preceding  10 
years. 

Employers  (Section  12004} 

Effective  July  1.  1967.  no  employer 
shall  knowingly  allow  an  employee  to 
operate  a  commeraal  motor  vehicle  if 
the  employee's  driver's  license  has  been 
suspended,  revoked,  canceled,  or  if  the 
employee  has  been  disqualified  or  has 
more  than  one  driver's  license. 

T^l  and  Licensing  Standards  (SecUona 
12005.  IdOOti.  and  iMllj 

(1)  Not  later  than  July  15.  IWW.  the 
Secretary  shall  issue  regulations 
establishing  minimum  uniform 
standards  for 


(a)  The  written  and  driving  tests  to  be 
taken  by  operators  of  comniercial  motor 
vebicieK 

(b)  The  fitness  requirements  for 
individuals  who  operate  commercial 
motor  vehicles: 

(c)  The  classes  of  commercial  motor 
vehicle  driver's  licenses  to  be  issued; 
and 

(d)  The  information  to  be  contained 
on  the  commercial  motor  vehicle 
dnver's  license. 

(2)  By  April  1, 1992,  every  commercial 
motor  vehicle  operator  must  have  a 
State-issued  driver's  license  that  meets 
the  minimum  requirements  established 
hy  the  Secretary. 

(3)  By  October  1,  1993.  all  States  must 
comply  with  the  minimum  uniform 
standards  for  testing  and  licensing  or 
face  the  possible  loss  of  5  percent  of 
their  Federal-aid  highway  construction 
funds.  The  withholding  would  increase 
to  10  percent  on  October  1, 1994^ 

Information  System  (Section  12007) 

(1)  Not  later  than  January  1,  1989.  the 
Secretary  shall  either  establish  or  enter 
into  an  agreement  with  a  Stafe(sl  to 
establish  an  information  system  which 
will  serve  as  a  clearinghouse  and 
depository  of  information  pertaining  to 
the  licensing  and  identification  of 
operators  of  commercial  motor  vehicles. 

(2)  States  will  be  required  to  provide 
the  information  system  with  certain 
information  on  each  commercial  motor 
vehicle  operator  they  license. 

(3)  The  Secretary,  the  States, 
employees,  and  employers  shall  be 
permitted  access  to  the  information 
system. 

Federal  Disqualification  (Section  12008) 

(1)  The  Secretary  shall  disqualify,  at 
least  for  1  year,  a  commercial  motor 
vehicle  operator  wIk)  is  found  to  have 
committed  a  first  violatitm  of; 

(a)  Driving  a  commercial  motor 
vehicle  under  the  influence  of  alcohol  or 
other  controlled  substance; 

(b)  Leavion  the  scene  of  an  accident 
while  driving  a  commercial  motor 
vehicle;  and 

(c)  Operating  a  commemal  motor 
vehicle  in  the  commission  of  a  felony, 
except  a  controlled  substance  felony  as 
described  in  (4)  below. 

(2)  If  the  operator  commits  any  of 
these  vTolations  while  carrying 
hazardous  materials,  the  disqualification 
shall  be  for  a  period  of  3  years 

(3)  The  Secretary  shall  disqualify  for 
Ufe,  or  a  period  not  less  than  10  years, 
according  to  DOT  regulations,  a 
commercial  motor  vehicle  operator  who 
is  found  to  have  committed  a  second 
violation  of: 


(a)  Driving  a  commercial  motor 
vehicle  under  the  influence  of  alcohol  or 
other  controlled  substance; 

(b)  Leaving  the  scene  of  an  accident 
while  driving  a  commercial  motor 
vehicle:  and 

(c)  Using  a  commercial  motor  vehicle 
in  the  commission  of  a  felony. 

(4)  The  Secretary  shall  disqualify  for 
life,  a  commercial  motor  vehicle 
operator  who  is  found  to  have  used  a 
commercial  motor  vehicle  in  the 
commission  of  a  felony  involving  the 
manufacture,  distribution,  or  dispensing 
of  a  controlled  substance,  or  possession 
with  intent  to  distribute. 

(5)  The  Secretary  shall  disqualify  for  a 
period  of  not  less  than  60  days  each 
person  who  in  a  3-year  period  has 
committed  two  serious  traffic  violations 
involving  a  commercial  motor  vehicle, 
and  for  not  less  than  120  days  each 
person  who  has  committed  three  serious 
traffic  violations  in  a  3-year  period. 

State  Participation  Requirements 
(Section  12009) 

To  avoid  having  funds  withheld  under 
the  Act,  each  State  shall  comply  with 
the  following  requirements  by  October 
1, 1993: 

(1)  Adopt  and  administer  a  program 
for  testing  and  ensuring  the  fitness  of 
persons  to  operate  commercial  motor 
vehicles  in  accordance  with  all  the 
minimum  standards  established  by  the 
Secretary; 

(2)  Adopt  the  Federal  criteria  for 
disqualification  of  commercial  motor 
vehicle  operator, 

(3)  Issue  a  commercial  motor  vehicle 
driver's  license  only  to  persons  who 
pass  a  written  and  driving  test  for 
operation  of  a  commercial  motor  vehicle 
that  complies  with  the  minimum  Federal 
standards; 

(4)  Only  issue  commercial  motor 
vehicle  drivers'  licenses  which  meet  the 
information  requirements  and  other 
specifications  contained  in  the  minimum 
standards; 

(5)  Allow  a  nonresident  driver  who 
has  a  commercial  motor  vehicle  driver's 
license  issued  by  a  State  that  complies 
with  the  minimum  Federal  standards  for 
the  issuance  of  such  licenses,  to  operate 
a  commercial  motor  vehicle  in  the  State; 

(6)  Notify  the  operator  of  the 
information  system  and  check  the 
National  Driver  Register  (NDR)  prior  to 
issuing  a  commercial  motor  vehicle 
driver's  license; 

(7)  Request  the  driver's  record  bom 
the  prior  State  of  issuance  before  issuing 
a  commercial  motor  vehicle  driver's 
license; 

(8)  Notify  the  operator  of  the 
information  system  within  30  days  of 


issuing  a  commercial  motor  vehicle 
driver's  license; 

(9)  Notify  the  information  system 
within  10  days  after  disqualifying  a 
commercial  motor  vehicle  driver  for  60 
days  or  more; 

(10)  Notify  the  State  of  issuance  of 
any  conviction  for  moving  traffic 
violations  by  an  operator  of  a 
commercial  motor  vehicle  within  10 
days  after  conviction; 

(11)  Not  issue  a  commercial  motor 
vehicle  driver's  Ucense  to  a  person  who 
is  disqualified  from  operating  a 
commercial  motor  vehicle,  or  whose 
driver's  license  is  suspended,  revoked, 
or  canceled; 

(12)  Not  issue  a  commercial  vehicle 
driver's  license  to  a  person  who  has  a 
commercial  motor  vehicle  driver's 
license  issued  by  any  other  State,  unless 
such  person  first  surrenders  the  other 
license; 

(13)  Issue  commercial  motor  vehicle 
drivers'  ficenses  only  to  persons 
domiciled  in  the  State,  except  in 
accordance  with  regulations  issued  by 
the  Secretary  concerning  persons 
domiciled  in  another  State  that  does  not 
issue  hcenses  meeting  the  minimum 
Federal  standards; 

(14)  Impose  such  penalties  as  the 
State  determines  appropriate  and  the 
Secretary  approves,  for  operating  a 
commercial  motor  vehicle  while  not 
having  a  commercial  motor  vehicle 
driver's  license,  or  while  a  driver's 
license  is  suspended,  revoked  or 
canceled,  or  while  disqualified  from 
operating  a  commercial  motor  vehicle; 

(15)  Adopt  the  blood  alcohol 
concentration  level  determined  by  the 
Secretary  at  or  above  which  a  person  is 
deemed  to  be  operating  a  commercial 
motor  vehicle  under  the  influence  of 
alcohol;  and 

(16)  Adopt  and  enforce  any  out-of- 
service  regulations  issued  by  the 
Secretary  under  section  12008(d)(1)  of 
the  Act. 

Funding  Assistance  (Sections  12005  and 

12010) 

(1)  Grants  are  available  to  assist  the 
States  in  the  development  and 
implementation  of  a  commercial  motor 
vehicle  driver's  license  program: 

(a)  Minimum  "Basic"  grant  per  State 
is  $100,000; 

(b)  Authorized  funding  for  the  Basic 
grants  is  $5  biUion  a  year  for  fiscal  years 
1987  through  1991; 

(c)  "Supplemental"  grants  are  made 
on  a  discretionary  basis  in  fiscal  years 
1987  through  1989,  and  are  distributed  in 
fiscal  years  1990  and  1991  on  the  basis 
of  the  number  of  tests  administered  and 
licenses  issued  for  operation  of  a 
commercial  motor  vehicle;  and 


(d)  Authorized  funding  for  the 
"Supplemental"  grants  is  $3  million  a 
year  for  fiscal  years  1987  through  1991. 

(2)  Information  system  grants  are 
available  to  the  States  that  agree  to 
participate  in  the  commercial  motor 
vehicle  drivers  license  program,  the 
information  system  required  by  the  Act 
and  to  comply  with  the  requirements  for 
State  participation  delineated  in  section 
12009  of  the  Act; 

(a)  Minimum  grant  per  State  is 
$100,000  a  yean  and 

(b)  Authorized  funding  for  this  grant 
program  is  $5  million  for  fiscal  years 
1989  through  1991. 

Implementation  of  the  Act 

Implementation  of  all  provisions  of 
the  Act  will  take  over  6  years  to 
complete.  This  rulemaking  action  is  the 
first  major  step  in  establishing  a  single 
hcense  and  single  record  for  each 
commercial  motor  vehicle  operator.  This 
section  of  the  preamble  describes  how 
the  FTTWA  intends  to  coordinate  the 
development  and  implementation  of  the 
single  license  requirement,  the  minimum 
Federal  test  fitness  and  licensing 
standards,  and  other  major  provisions  of 
the  Act. 

Public  participation,  including 
comment  from  the  States  and  the  motor 
carrier  industry,  is  essential  to  the 
development  of  a  comprehensive  and 
workable  hcensing  system.  The  FJ-TW'A 
Regional  and  Division  Administrators 
and  staff,  the  Regional  Director  for 
Motor  Carrier  Safety  and  the  Motor 
Carrier  Safety  Officer  In-Charge  in  each 
State  will  work  with  State  officials  to 
help  implement  the  licensing  program 
and  the  enforcement  requirements.  The 
FHWA  field  offices  have  already 
worked  with  the  department  of  motor 
vehicles  or  other  lead  agency  in  each 
State  to  execute  the  grant  funding 
program,  to  collect  iriformation  on  State 
information  systems,  and  to  coordinate 
other  early  implementation  activities. 

Single  License  and  Notification 
Requirements 

This  final  rule  pertains  to  the 
provisions  that  by  law  become  effective 
July  1,  1987;  Single  license  requirements 
(section  12002);  requirements  for  the 
employee  notification  of  violations, 
suspensions,  and  previous  employment 
(section  12003);  and  employer 
responsibilities  (section  12004).  This  rule 
also  implements  the  disqualification 
provisions  (section  12008)  and 
associated  penalty  provisions  (section 
12012).  This  rule  is  based,  in  part,  on  the 
comments  received  by  the  FHWA  in 
response  to  the  advanced  notice  of 
proposed  rulemaking  (ANPRM) 
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publi.shed  at  31  ¥R  27567  on  AugusJ  1. 
198a  (MC-125).  The  wnUpn  commenl 
penod  for  that  ANPRM  extende<i 
through  Novemlwr  5,  IHttti. 

The  FHWA  al«»)  received  views  and 
comments  during  a  work-shop  fiuidud  by 
the  FTIWA  and  i»pon»*>red  by  the 
/V\MVA  and  Highway  U»«r8  Kederat«>n 
for  Saffly  and  Mobility  on  January  -2 
and  23.  1967.  for  State,  industry,  and 
driver  groups.  Finally.  FHWA 
considered  advice  received  from  the 
National  Motor  Carrier  Advisory 
Committee  (NMCAC]  which  conducted 
two  meetings,  announced  in  the  Federal 
Register  (51  ¥H  45981  and  52  VR  2814). 
and  open  to  the  public  on  January  12-13 
and  February  4. 1967.  The  transcnpts 
from  the  workshop  and  the  NMCAC 
meetings  and  their  recommendations 
have  been  included  as  part  of  Docket 

MC-125.  ^     .      ,    . 

The  FTIWA  has  issued  a  Rnal  rule  in 
the  areas  discusaed  in  this  document  for 
several  reasona.  First,  the  Act  is  specific 
in  the  application  and  effective  date  of 
the  provisions  contained  in  this  rule. 
Second  a  delay  of  this  rule  to  allow 
additional  public  comment  would 
unduly  delay  the  single  license 
requirement  which  presents  an 
immediate  opportunity  for  improving 
truck  and  bus  safety  by  removing  unsafe 
drivers  from  the  road.  Third,  the 
Congress  has  mandated  an  ambitious 
schedule  for  implementation;  a  delay  of 
this  rule  would  be  disruptive  to  the 
implementabon  by  the  States  of  other 
sections  of  the  Act  In  areas  where 
FTIWA  determined  additional  views 
were  needed  before  provisions  are 
included  in  the  rpRulatinn.  public 
comment  is  rt-quested  The  mWA  will 
deal  with  these  questions  and  other 
issues  in  future  rulemaking  if  warranted. 
The  Act  also  provides  for  a  waiver 
process  to  exclude  specific  classes  of 
persons  or  vehicles  from  the 
requirements  of  the  Act. 

Testing.  Fitness,  and  Licensing 
Requirement 

The  FFfWA  is  currently  developing 
the  minimum  testing  and  fitness 
standards  (section  120051  and  licensing 
standards  (section  121)06)  required  of 
this  agency  by  July  15«8.  The  FHWA  it 
also  developin«  specifications  for 
information  to  he  included  on  the 
license  document  and  in  the  dnver'i 
record  (section  12006)  The  KHWA  plans 
to  issue  a  notiu'  of  proposed  rulemaking 
(NPRM)  addressing  these  areas  in  the 
fall  of  this  year. 

In  a  separate  but  related  effort  a 
group  of  12  States  has  iniuated  a 
research  effort  tt.  prepare  lici-nsing  tests 
manuals,  and  related  materials  for  use 
by  State  licensing  authorities  to  test 


driver  license  applicants.  This  researtJj 
will  be  distributed  for  review  to  all 
States.  The  research  is  b»nn^  funded 
under  the  grant  provisions  of  the  Act. 
The  FlfWA  will  worti  dosely  widi  the 
States  to  develop  the  July  1988  muumuin 
fitness  and  testing  stamiBrds  and  to 
pilot  test  these  mat«^al8  by  late  1988. 

Blood  Aicohoi  ConcenUnlion  IB  AC) 
Level  Requirement 

As  required  by  section  12008  of  the 
Act,  the  National  Academy  of  Sciences 
(NAS)  IS  conducting  research  on  the 
appropriate  BAC  level  to  be  usetl  as  a 
threshold  for  determining  if  a  person  has 
been  driving  under  the  influence  of 
alcohol  while  operating  a  ctmunfrcial 
motor  vehicle.  A  fmaJ  report  will  be 
availatile  Utw  this  year.  The  FHWA  has 
asked  the  NAS  to  reflect  in  its  final 
report  considt-ration  of  the  comments 
received  in  response  to  the  ANPRM 
published  m  the  Fe<kc«J  RtpMim  on 
March  23.  1987  (52  FR  9192)  An  NPRM 
addressing  the  BAC  Irvel  is  expected  by 
early  198fl  and  following  an  opportunity 
for  public  commf  nt.  a  final  rule  is 
expected  by  Ortotier  27,  1<W«. 

Information  System  Requirement 

Under  section  12007.  the  DOT  must 
establish,  or  enter  into  an  agreement 
with  a  State(8]  to  establish,  an 
information  system  to  help  ensure  that  a 
driver  does  not  hold  multiple  driver 
licenses  and  to  determine  whether  his/ 
her  license  is  still  valid.  A  contract  is 
currently  underway  to  review  State 
Information  systems,  to  determine  if  one 
or  tnofe  systems  could  function  as  the 
information  system,  to  idunUfy  the  long 
term  requirements  for  the  system,  and  to 
develop  preliminary  system  design 
specifications.  This  contract  should  be 
concluded  by  the  fail  of  1987.  A  decision 
on  the  use  of  an  existing?  Stale  system 
should  be  made  by  Lite  1987. 
Implementation  of  the  selected  system 
should  begin  by  early  1988  and  testing 
should  be  completed  by  January  1. 1989. 

State  Responsibilities 

Throughout  the  next  several  years,  the 
FHWA  will  work  closely  with  the  States 
to  implement  the  requirements  (section 
12009)  placed  on  the  Slates  by  the  Act. 
The  development  of  the  driver  tests, 
manuals,  and  training  materials  is  one 
example  of  this  cooperative  effort.  The 
FTIWA  will  also  provide  grant  funds  or 
assistance  to  Slates  in  the  areas  of 
information  systems,  uiformation 
dissemination,  model  legislation, 
international  driver  issues,  and  training 
programs. 


Policy  StataaiAot 

The  DOT  recognires  the  negaHve 
impact  on  highway  safety  of  a  driver 
poMiessing  multiple  lic«»es  and 
violation  Tooofds  far  operstion  of  « 
commercial  motor  vehicle.  The 
Department  also  nctmuLa  the  need  to 
have  minimum,  uniform  standards  fc»r 
the  testing  of  such  operators.  Tha 
Department  supports  the  goals  and 
obiectives  o(  the  Act  to  improve 
highway  safety  by  eliminating  the 
probleras  of  multiple  Ucenses  and 
recoitb  and  the  lack  of  minimum  testing 
standards. 

It  IS  the  policy  of  the  DOT  to 
impl«nent  all  provisiOTis  of  the  Acf 
within  the  «pecifi«d  time  frames.  In 
doing  sa  the  Department  will  sohcit 
comment  from  the  pubhc  especially 
those  parties  affected  by  the  Act  The 
Department  will  utilize  the  advanced 
notice  and  proposed  rnjtice  niiemakmg 
steps  when  infonnation  and  comment 
are  necessary,  comments  may  also  be 
requested  in  conjunction  with  a  final 
mle 

For  porposPB  of  implementing  the 
provisions  of  the  Act  that  become 
effective  July  1. 1987,  the  Department 
has  identified  several  areas,  such  as 
enforcement  of  certam  commercial 
motor  vehicles  carrying  hazardous 
materials,  where  public  comment  it 
necessary  before  the  Department 
includes  the  provisions  in  the  Federal 
Motor  Carrier  Safety  Regulations  (49 
CFR,  Chapter  111,  Subchapter  B)  Ln  the 
other  areas  with  a  July  1. 1987.  effective 
date,  where  public  commentt  are 
unnecessary,  the  Department  has 
included  these  provitions  m  the  final 
rule. 

Section-by-Seclion  Analysis  of  the  Fmal 
Rule 

The  remainder  of  the  preamble 
presenU  a  section-by-section  analysis  of 
the  fmal  rule.  The  fmal  rule  specifies  the 
duties  of  the  affected  groups  (drivers, 
employees,  employers,  and 
governmental  entities),  actions  required 
by  these  groups,  and  the  tujnsequences 
for  violaUon  of  the  requirements  The 
rationale  for  the  requirenients  is  al.so 
discussi-d.  Where  the  FHWA  has 
defermim-d  a  need  for  additional  public 
comment  specific  questions  have  tieen 
posed. 

Section  383. 1    Purpose  and  scope. 
This  section  states  that  this  part 
implemenU  the  smgle  License 
requirements,  employee  and  employer 
responsibilities.  and  the  disqualification 
and  penalty  provisions  of  the 
Commeraal  Motor  Vehicle  Safety  Act  of 
1986. 


Sectwtt  JK3LJ    Applicability. 

This  section  stales  thai  this  part  is 
applicable  to  any  person  who  operates  a 
commercial  motor  vehicle,  whether 
mvolved  in  interstate  or  iatrastate 
comnMice  and  whether  employed  ia 
private,  private  nonproft  or  public 
sector.  "Canunercial  inator  vehicle"  is 
defined  as  a  vehicle  with  a  gross  vehicle 
weight  rating  of  28,001  or  more  pounds, 
or  one  desigoed  to  tians^ort  mate  than 
15  passengers  (iaclucLing  the  driver),  or 
one  which  is  traasportiBg  hazardous 
materials  and  is  req*iirefi  to  be 
placarded  under  the  Fiazardous 
Materials  Transportation  Act. 

The  Act  defines  "commerce"  as:  (a) 
Trade,  traffic,  and  transportation  within 
the  fari8<hction  of  the  Uoifed  States 
between  ■  place  in  a  St'ate  and  a  place 
outside  of  such  State  {including  a  place 
outside  the  United  States)  and  (b)  trade, 
traffic,  and  transportation  m  the  United 
States  which  affects  any  trade,  traffic, 
and  transportation  described  in  (a) 
above.  Commerce  is  defined  broadly 
and  Congress  clearly  intended  for  the 
provtsioTts  of  the  Act  to  apply  both  to 
interstate  and  intrastate  oj^rators  (H.R. 
Rep.  No.  901,  99th  Cong.,  2nd  Sess.  6 
(1988)). 

The  Act  defines  "employer"  as 
■*  .  ,  ,  any  person  (including  the  Uaited 
States,  a  State,  or  a  political  subdivision 
of  a  State)  who  owns  or  leases  a 
commercial  motor  vehicle  or  assigns 
employees  to  operate  such  a  vehicle." 
Congress  clearly  intended  the  Act  to 
apply  to  the  broadest  set  of  employers 
involved  in  trade.  trafTic.  and 
transportation  in  all  sectors  of  the 
economy.  The  only  persons  who  may  be 
excluded  from  the  Act  are  those 
operators  who  use  a  motor  vehicle, 
which  otherwise  meets  the  commercial 
motor  vehicle  definition,  strictly  and 
exclusively  to  transport  personal 
possessions  or  family  members  for 
noobusmess  purposes. 

In  addiboH  to  entities  covered  by  the 
F'MCSR.  the  Act  and  the  final 
regulabons  apply  to  individuals  and 
entities  previously  exempt  from  these 
regulations.  The  tTiie  apphes  to  all 
drivers  operating  wrholly  in  intrastate 
commerce,  military  personnel,  persons 
conducting  private  transportation  of 
passengers,  and  employees  of  Federal. 
State,  and  local  governments.  The  rule 
applies  to  all  drivers  transporting 
passengers  for  nonprofit  organizations, 
such  as  church  groups,  schools  and 
scouting  organizations,  as  well  as 
independent  truck  farmers  who  sell 
agricnlfBral  commodities  in  the 
marketplace. 


ApplicabHity  to  drivers  dotnivifedm 
con  tiguotig  foreign  cotmtries 

Foreiyi  commercial  motor  vehicle 
drivers  operating  in  the  United  Slates 
are  covered  by  the  final  rule  and  are 
subject  to  Uoiled  States  licensing 
requiremeats  and  enforcement 
provisions  stated  in  the  Act  EQective 
July  1. 1987,  a  Canadian  or  Mexican 
commercied  motor  vehicle  driver's 
license  will  be  accepted  as  a  driver's 
single  license  within  the  meaning  of  the 
Act.  In  order  to  maintaio  the  tingle 
license  concept  foreiga  drivers  should 
retain  one  license  and  return  aU  other 
driver  hcenses  they  may  have. 

As  part  of  its  future  commercial 
driver's  license  rulemakings,  the  FTTWA 
will  receive  the  licensing  standards  of 
foreign  jurisdictions.  If  the  foreiga 
standards  do  not  meet  United  States' 
standards,  section  12009ta)(12)  of  the 
Act,  allows  States  to  issue  commercial 
driver  licenses  to  foreign  commercial 
motor  vehicle  drivers  who  are  Qot 
domiciled  in  a  State. 

To  assist  in  the  continuing  review  of 
the  foreign  commercial  vehicle  driver 
area,  the  FHWA  requests  comments  to 
the  following  questions: 

Question  Area  1:  Drivers  Domiciled  in 
Contiguous  Foreign  Countries 

(a)  How  do  Canadian  and  Mexican 
licensing  standards  compare  to  United 
States'  standards? 

(b)  What  process  should  be  used  for  a 
State  to  issue  a  commercial  driver  s 
license  to  foreign  drivers? 

(c)  If  foreign  drivers  retain  their 
foreign  licenses,  how  should  they  be 
included  in  the  information  systems  to 
enforce  the  single  record  concept? 

Section  383.5  Definitions. 

This  section  defines  the  terms  used  in 
this  part  Some  of  the  key  terms  are 
"commercial  motor  vehicle, " 
"conviction."  and  "serious  traffic 
violations." 

Definition  of  Commercial  Motor  Vehicle 

"Commercial  motor  vehicle"  is 
defined  as  a  vehicle  with  a  gross  vehicle 
weight  rating  of  26,001  or  more  pounds, 
or  one  designed  to  transport  more  than 
15  passengers  (including  the  driver),  or 
one  which  is  transporting  hazardous 
materials  and  is  required  to  be 
placarded  under  the  Hazardous 
Materials  Transportation  Act 

The  FHWA  estimates  that  this 
definition  will  result  in  approximately 
5.5  million  drivers  being  required  to  be 
licensed  under  these  requirements.  This 
definition  (1)  targets  regulation  on  those 
drivers  that  pose  the  greatest  hazard  to 
the  public.  (2)  enhance  the  States"  ability 


to  implement  and  enforce  the 
commercial  motor  vehrrle  drirer's 
license  program  witbin  the  mandated 
timeframes,  and  (3)  Hmits  the  economic 
impact  and  compliance  burden  on 
drivers,  carriers,  and  States. 

Gross  Veftfde  Weight  Rating  fCVWR) 

This  section  defines  commercial 
motor  vehicle  as  a  vehicle  with  a  GVWR 
thfeshold  at  28.001  pound  or  more. 
While  the  Congress  established  this 
threshold  is  the  Act,  the  Secretary  may 
lower  the  threshold  to  10,001  pounds  if 
safety  warrants.  Current  FMCSR  for 
interstate  and  foreign  carriers  use  a 
10,(101  pounds  threshold  (GVWR).  and  a 
majority  of  comments  to  Docket  MC-125 
supported  a  10.001  pounds  threshold  for 
interstate  drivers. 

In  the  last  few  years,  there  has  been  a 
proliferalujn  of  what  is  knowTi  in  the 
industry  at  "hot  shot"  vehicles.  T^ese 
vehicles  are  typically  a  combination  of  a 
pick-up  truck  with  the  fifth  wheel,  i.e.. 
trailer  coupling  mechanism  located  m 
the  pick-up  truck  bed,  and  a  semitrailer. 
These  vehicles  are  often  m  excess  of  50 
feet  in  overall  length  even  though  they 
are  usually  registered  at  less  than  26.001 
GVWR.  Presently,  the  FHWA  does  not 
have  sufficiently  comprehensive 
statistics  on  the  safety  performance  ol 
these  vehicles  because  their  usage  is  a 
recent  phenomenon-  However,  there  is 
some  concern  about  the  growing 
potential  for  accidents  involving  these 
vehicles. 

Since  the  Act  requires  that  inclusion 
of  vehicles  below  the  26,001  pounds 
threshold  be  handled  by  regulation,  the 
FHWA  18  requesting  comments  on  the 
following  questions  pertaining  to  this 
issue. 

Question  Area  2:  Vehicles  with  GVWR 
under  26.001  Pounds 

(a)  Is  a  GVWR  to  26.001  pounds  an 
appropriate  threshold  for  applicability 
of  this  rule? 

(b)  What  are  the  potential  safety 
benefits  and  economic  implications  of 
using  a  laOOl  pounds  GVWR  or  an 
intermediate  GVWR  threshold? 

(c)  What  current  data  should  FHWA 
consider  in  its  analysis  of  the  respective 
risk  profiles  of  vehicles  in  the  10. 001  to 
26.001  pounds  GVWR  range  as 
compared  to  the  safety  performance  of 
vehicles  above  26.000  pounds  GVWR? 

(d)  How  many  additional  vehicles 
would  be  subject  to  the  rule  at  10JX)1 
pounds  GVWR? 

(e)  For  vehicles  below  26.001  pounds 
GVWK,  should  the  number  of 
articulation  points  be  a  determinant  for 
inclusion  as  a  commercial  motor 
vehicle?  Should  'hot  shot "  vehicles 
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below  26.001  pounds  GVWR,  be  defined 
a  commercial  motor  vehicle? 

(f)  Should  the  number  and  kind  of 
axles  be  a  consideration? 

(g)  Should  a  combination  of  items — 
GVWR.  axles,  and  articulations  points — 
be  considered? 

The  comments  received  will  also 
assist  the  agency  in  determining 
whether  other  groups  of  vehicle  size 
classes  should  be  included  in  the 
definition  of  commercial  motor  vehicle. 

Commercial  Motor  Vehicles 
Transporting  Hazardous  Materials 

This  section  defines  a  commercial 
motor  vehicle  transporting  hazardous 
materials  as  one  which  is  required  to  be 
placarded  under  the  Hazardous 
Materials  Transportation  Act  and 
related  regulations  (49  CFR  Parts  lOQ- 
199).  Vehicles  larger  than  28.001  pounds 
(;VWR  transporting  hazardous 
materials  (regardless  of  placarding 
requirements)  are  subject  to  the 
regulations  due  to  their  GVWR. 

The  Act  defines  a  commercial  motor 
vehicle  as  any  vehicle,  regardless  of  size 
or  placarding  requirements,  that 
transports  hazardous  materials. 
Congress  exempted  vehicles 
transporting  certain  hazardous  materials 
of  limited  quantity,  consumer 
conunodity  (ORM-D).  and  certain 
hazardous  substances  (ORM-E).  These 
exemptions  appear  very  minor  when 
compared  to  all  of  the  hazardous 
materials  covered  by  the  Act.  As  it  is 
rare  to  find  a  commercial  enterprise  that 
would  transport  only  commodities  that 
would  fall  into  the  exempted  hazardous 
material  categories,  the  Act  includes 
millions  of  drivers  who  operate  vehicles 
that  are  less  than  the  26,001  pounds 
GVWR  threshold.  If  the  broad  definition 
of  hazardous  materials  under  the  Act  is 
used,  the  FTIWA  estimates  that  the  total 
number  of  drivers  subject  to  the 
requirements  would  increase  from  5.5 
million  to  11.0  million  drivers. 

Since  enactment,  the  FliWA  has 
received  comments  about  the  coverage 
of  drivers  of  vehicles  transporting 
hazardous  materials.  At  its  public 
session  on  February  4, 1967,  the 
NMCAC,  Subcommittee  on  Safety, 
proposed  a  limitation  to  include  only 
those  vehicles  requiring  placarding.  The 
full  NMCAC  endorsed  this  proposal  in  a 
formal  vote  of  its  members. 

Similar  suggestions  were  made  by  the 
State  representatives  to  the  January  22, 
1987,  public  workshop.  State  officials 
indicated  that  if  all  vehicles  transporting 
any  nonexcluded  hazardous  materials 
were  covered  by  the  requirements,  State 
and  local  law  enforcement  agencies 
would  have  difficulty  in  distinguishing 
between  vehicles  carrying  the  exempted 


hazardous  material  from  the  total 
population  of  hazardous  materidl 
commodities.  Moreover,  enforcement 
agencies  would  have  no  way  of 
distinguishing  those  non-placarded 
vehicles  below  28.001  pounds  GVWR 
that  are  carrying  non-exempted 
hazardous  matarials  from  other  vehicles 
below  28.an  pounds  C;VWR  to  which 
the  Act  does  not  apply.  The  State 
representatives  indicated  that  it  would 
be  impractical  to  enforce  anything 
except  placarded  vehirles. 

In  consideration  of  these  comments, 
this  regulation  applies  to  vehicles  below 
a  GVWR  of  28.001  pounds  only  if  the 
vehicle  is  transporting  hazardous 
materials  which  require  it  to  be 
placarded  in  accordance  with  the 
hazardous  materials  regulations. 
Responses  to  specific  questions  are 
requested  later  in  the  preamble  to 
determine  how  best  to  expend  the  scope 
of  the  regulations  to  administer  the 
broader  definition  of  commercial  motor 
vehicle  specified  in  the  Act.  which 
includes  vehicles  of  any  size  carrying 
hazardous  materials,  regardless  of 
placarding  requirements. 

Placarding  Requirements 

If  a  motor  vehicle  transports  any 
quantity  of  the  followuig  classifications 
of  hazardous  materials,  a  placard  is 
required: 

Class  A  Explosives 

Class  B  Explosives 

Poison  A 

Hammable  solid  (DANGEROUS 
WHFJvJ  WET  label  only) 

Radioactive  Material  (applies  only  to 
any  quantity  of  packages  bearing  the 
Radioactive  Yellow  111  label) 

Radioactive  Material:  Uranium 
hexafiuoride.  fissile  (containing  more 
than  1.0  pet  U  235);  Uranium 
hexafiuoride.  low  specific  activity 
(containing  1.0  pet  or  less  U  235). 

If  a  motor  vehicle  transports  1.000 
pounds  or  more  of  any  combination 
thereof  of  the  following  classifications  of 
hazardous  materials,  a  placard  is 
required: 

Class  C  Explosive 
Blasting  Agent 
Nonflammable  Gas 
Nonflammable  Gas  (chlorine) 
Nonflammable  Gas  (fluorine) 
Nonflammable  Gas  (oxygen,  cryogenic 

liquid) 
Flammable  Gas 
Combustible  Liquid 
Flammable  Liouid 
Flammable  Solid 
Oxidizer 
Organic  Peroxide 
Poison  B 

Corrosive  Material 
Irritating  Material 


Cargo  tanks  (including  nurse  tanks) 
and  portable  tanks  also  require  placards 
regardless  of  the  quantity  of  hazardous 
materials  being  transported. 

Motor  vehicles  transporting  any 
quantity  of  hazardous  matenals  subject 
to  the  "Poison  Inhalation  Hazard" 
shipping  paper  description  must  be 
placarded  POISON  in  addition  to  the 
placards  required  for  the  primary  hazard 
class. 

The  HfWA  requests  comment  on  the 
following  questions  in  order  to 
determine  how  to  administer  and 
enforce  the  Act's  provision  for 
hazardous  materials  laden  vehicles. 

Question  Area  3:  Vehicles  Transporting 
Hazardous  Materials 

(a)  How  many  additional  individuals 
will  be  subject  to  the  provisions  of  the 
rule  if  all  vehicles,  regardless  of  size, 
which  are  transporting  hazardous 
materials,  exclusive  of  limited 
quantities.  ORM-D.  and  ORM-E,  are 
Included? 

(b)  What  is  the  reasonable  break 
distinguishing  point  between  vehicles 
requinng  placarding  and  vehicles  with 
smaller  amounts  of  hazardous  materials 
being  transported?  Should  it  conform  to 
some  current  cntena  which  excludes 
nonbulk  shipments  of  110  gallons  or 
less?  Should  United  Nations'  packaging 
limits  which  could  exclude  hazardous 
materials  quantities  in  packages  of  450 
hters  (118.88  gallons)  or  400  kilograms 
(881.84  pounds)  or  less  be  considered? 
Should  there  t)c  an  intermediate  cutoff 
such  as  50  pounds  or  10  gallons? 

(c)  Are  there  entire  hazardous 
materials  classes  or  chemicals  within 
classes  that,  because  of  accident 
experience  or  potential  hazard  in 
transportation,  should  be  included  or 
excluded  from  the  requirements  of  the 
Act? 

(d)  What  accident  and  incident 
Information  is  available  that  would 
make  it  necessary'  to  include  some 
smaller  quantities  of  certain  hazardous 
materials  that  will  not  be  covered  by 
this  rulemaking  (placarded  amounts)? 

(e)  What  accident  data  are  available 
which  indicates  deaths,  injunes,  or 
property  damage  accidents  during  the 
transportation  of  certain  hazardous 
materials?  Are  these  data  sufficiently 
comprehensive  and  valid  to  be 
considered  in  any  future  rule? 

(f)  How  can  the  provisions  of  the  Act 
be  enforced  for  hazardous  material 
laden  vehicles  below  26.001  gross 
vehicle  weight  rating,  other  than 
placarded  vehicles?  Would  enforcement 
be  practicable  if  all  vehicles  above  a 
certain  weight  rating,  such  as  10,000 
pounds,  were  included? 
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Definition  of  Conviction 

"Conviction"  is  defined  as  "the  final 
judgment  on  a  verdict  of  finding  of 
guilty,  a  plea  of  guilty,  or  forfeited  bond 
or  collateral  as  a  result  of  proceedings 
upon  any  violation  of  the  requirements 
in  this  Part." 

This  definition  is  intended  to  clarify 
when  a  driver  is  "found  to  have 
committed"  a  violation.  Congress 
intended  "to  give  broad  meaning  to 
various  enforcement  acts  of  the  Slates 
and  the  Federal  Government.  For 
example,  it  should  apply  in  violations 
for  which  the  applicant  was  convicted 
or  forfeited  bail  or  collateral."  (H.R.  Rep. 
901  at  p.  4)  This  definition  is  currently 
used  in  the  FMCSR.  The  final 
regulations  continue  this  interpretation. 

Several  States  raised  a  question  at  the 
January  23, 1987.  public  workshop 
regarding  whether  State  "implied 
consent  laws."  (i.e.,  an  implied 
admission  of  guilt  for  refusal  to  submit 
to  a  breathalyzer  or  other  test), 
constitutes  a  conviction  for  driving 
under  the  influence.  Current  State  laws 
support  the  notion  that  such  a  refusal  by 
the  driver  carries  the  same  penalty  as  a 
conviction.  The  NDR  also  treats  refusal 
as  a  conviction.  If  a  State  penalizes 
"refusal  to  submit"  similar  to  a 
conviction,  refusal  will  also  constitute  a 
conviction  under  this  rule. 

The  FHWA  is  requesting  comment 
regarding  the  term  "found  to  have 
committed."  Specifically,  the  FHWA  is 
asking  whether  there  are  any  other 
means,  in  addition  to  conviction,  to 
determine  when  a  person  is  found  to 
have  committed  a  violation  of  this  part. 
The  FTfWA  is  requesting  comment 
whether  a  plea  of  nolo  contendere 
should  be  treated  as  a  conviction,  and  if 
so.  what  impact  would  it  have  on  State 
judicial  procedures 

Definition  of  serious  traffic  violation 

"Senoufl  traffic  violation"  is  defined 
as  a  "coBviction,  when  operating  a 
commercial  motor  vehicle,  of: 

(1)  Excessive  speeding: 

(2)  Reckless  driving,  as  defined  under 
State  or  local  law;  or 

(3)  A  violation  of  a  State  or  local  law 
relating  to  motor  vehicle  traffic  control 
(other  than  a  parking  violation)  and 
arising  in  coanecUon  with  a  fatal 
accident." 

The  Act  includes  ihes*  three 
examples  oi  senoirs  traffic  violations 
and  allows  the  Secretary  to  expand  and 
to  clarify  the  definition  through 
regulation.  The  second  and  third 
examples,  m  discussed  below,  are 
referenced  to  State  or  local  laws,  but  the 
first  example,  "excessive  speeding'  is 


not  so  referenced  nor  is  it  further 
defined  in  the  Act  or  in  Comniittee 
reports.  The  Congress  delegated 
defining  "excessive  speeding  "  to  the 
Secretary  through  the  rulemaking 
procesa.  The  FHWA  believes  that  the 
Confess  intended  "excessive  speeding" 
to  mean  more  than  ju»t  exceedmg  the 
speed  limit.  The  National  Motor  Camer 
Advisory  Committee  has  passed  a 
resolution  indicating  that  excessive 
speeding  be  defined  as  "15  or  more 
miles  per  hour  over  the  speed  limit  on  an 
open  highway."  A  national  insurance 
association  has  indicated  that  15  miles 
per  hour  is  an  established  threshold  in 
the  insurance  industry  for  excessive 
speeding.  A»  required  in  the  Act  and  in 
order  to  emphasize  the  immediate 
concern  with  excessive  speeding,  the 
FHWA  has  included  it  as  one  of  the 
serious  traffic  violations.  The  FHWA. 
however,  requests  comments  from  the 
public  on  establishing  a  more  explicit 
definition. 

The  other  two  examples  of  serious 
traffic  violations  are  reckless  driving 
and  a  violation  of  a  State  or  local  law 
relating  to  motor  vehicle  traffic  control 
(other  than  a  parking  violation)  arising 
in  connection  with  a  fatal  traffic 
accident.  In  H.R.  Rep.  No.  901  at  p.  4.  it 
is  stated  that  these  serious  violations 
should  be  limited  to  "traffic  control 
laws,  and.  plainly  cannot  apply  to 
violations  concerning  vehicle  weight  or 
vehicle  defects."  The  intent  included  in 
the  House  Committee  Report  was  to 
cover  driving  violations.  This  limitation 
is  further  reinforced  in  H.R,  Rep.  No.  901 
at  p.  6,  which  states  that  violations  be 
".  .  .  related  to  the  driving  of  the 
vehicle."  The  report  also  states  that 
violations  are  ".  .  .  not  meant  to  include 
vehicle  equipment  or  load-related 
offenses." 

The  FHWA  recognizes  that  a  situation 
could  arise  in  which  a  commercial  motor 
vehicle  operator  could  be  involved  in  a 
fatal  traffic  accident,  and  subsequently 
convicted  of  a  violation  of  a  State  or 
local  motor  vehicle  traffic  control  law, 
but  where  the  violation  did  not  cause 
the  fatal  accident  or  was  not  a 
contributing  factor.  The  FHWA  does  not 
intend  for  these  convictions  to  be 
regarded  as  serious  traffic  violations.  It 
should  be  made  clear  that,  the  FHWA 
intends  that  all  moving  traffic  violations 
which  cause  or  are  causally  related  to 
the  occurrence  of  a  fatal  traffic  accident 
sboold  be  included  as  a  senous  traffic 
violation  and  considered  in  any 
disqualification  decision. 


Question  Area  4:  Definition  of 
Conviction  and  Serious  Traffic 
Viokitions 

Conviction 

(a)  What  otber  means,  other  than 
conviction,  are  there  to  determine  when 
a  person  is  "found  to  have  committed  "  a 
violation? 

(b)  Should  a  plea  of  nolo  contendere 
constitute  a  conviction  as  used  in  the 
final  rule?  How  would  the  inclusion  of 
such  pleas  impact  the  State  judicial 
process? 

Excessive  Speeding 

(a)  Should  the  FHWA  define 
excessive  speed  as  any  speed  in  excess 
of  a  posted  speed  limit? 

(b)  Should  FHWA  define  excessive 
speed  as  a  certain  speed  above  the 
speed  limit?  10  m.p.h?  15  m.p.h?  20 
m.p.h? 

(c)  Should  the  definition  be  adjusted 
for  different  types  of  highway  facilities 
or  adjacent  land  use  development,  i.e.. 
Interstate  System  or  freeways  wTlh  a 
national  posted  speed  limit  as  opposed 
to  travel  in  a  towm  or  near  a  school? 

(d)  What  limits  should  be  written  into 
the  rule  which  address  speeding  under 
adverse  driving  conditions?  Should 
anything  above  a  designated  speed, 
such  as  70  m.p.h.,  be  considered 
excessive  speeding? 

Reckless  Driving 

(a)  Should  reckless  driving  constitute 
any  driving  \'iolation  which  is  contrary 
to  State  or  local  law? 

(b)  Should  reckless  driving  mean  only 
those  violations  which  result  in  injury  or 
death? 

(c)  Should  reckless  driving  include 
endangerment  of  the  public  which  does 
not  result  in  injury  or  death  but  only 
property  damage? 

(d)  Should  reckless  driving  be 
determined  by  the  State  or  local 
jurisdiction  in  which  the  violation 
occurred? 

Other  Violations 

What  other  \'iolations  should  be 
considered  senous  traffic  violations? 

Section  383. 7     Waiver  provisions. 

This  section  includes  the  process  for 
individuals  to  request  a  waiver  The 
Federal  Highway  Administrator  has  the 
authority  to  waive  in  whole  or  in  part, 
application  of  the  requirements  of  the 
regulations  with  respect  to  a  class  of 
persons  or  a  class  of  commercial  motor 
vehicles.  The  Administrator  may  grant  a 
waiver  after  detenrnni.ng  it  is  not 
contrary  to  the  public  mterest  and  does 
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not  adversely  affect  the  safe  operation 
of  commercial  motor  vehicles. 

An  individual  must  submit  a  written 
request  for  a  waiver  to  the  Federal 
Highway  Administrator.  The  request 
should  identify  the  requirement  the 
individual  wants  waived,  the  class  of 
persons  or  class  of  commercial  motor 
vehicles  for  which  the  waiver  is  sought, 
the  reasons  why  a  waiver  would  not 
Hdversely  affect  safety,  and  other 
pertinent  information.  The 
Administrator  may  approve  or  deny  the 
petition  based  upon  findings  and  public 
interest  determinations.  If  the 
Administrator  determines  that  a  petition 
may  have  merit,  the  FIIWA  will  publish 
a  notice  in  the  Federal  Register 
providing  interested  parties  with  an 
opportunity  to  comment  on  the  waiver 
requests.  The  disposition  of  each  waiver 
application  will  subsequently  be 
published  in  the  Federal  Register. 

Section  383.21    Single  license 
requirement. 

This  section  prohibits  a  person  who 
operates  a  commercial  motor  vehicle 
from  operating  such  vehicle  if  at  any 
time  the  person  has  more  than  one 
driver's  license.  The  two  exceptions  to 
this  are  during  the  10-day  period 
b.^ginning  on  the  date  the  person  is 
issued  a  driver's  license  and  whenever  a 
State  law  enacted  on  or  before  )une  1. 
1986,  requires  the  person  to  have  more 
than  one  driver's  license.  The  10-day 
period  will  help  an  individual  comply 
with  the  single  license  requirement.  The 
period  provides  time  for  an  Individual  to 
surrender  a  license  issued  by  another 
State.  It  also  provides  time  for  a  State  to 
verify  and  record  related  information. 

The  second  exception  allows  an 
individual  to  comply  with  existing  State 
laws  which  require  a  driver  to  possess  a 
license  issued  by  a  particular  State  in 
order  to  operate  a  vehicle  in  that  State, 
regardless  of  whether  the  driver  holds  a 
valid  license  from  another  State.  As  of 
June  1. 1986.  a  number  of  States  either 
authorized  or  required  an  individual  to 
hold  more  than  one  license.  The 
exception,  however,  only  applies  to 
States  which  require  by  law  or 
regulation,  a  multiple  license.  Thus,  the 
above  exception  will  apply  only  to 
States  which  actually  require  a 
nonresident  individual  to  have  a 
multiple  license.  Furthermore,  the 
exception  is  not  effective  after 
December  31. 1989.  The  States  which 
meet  this  exception  are  listed  in 
Appendix  A  to  this  preamble.  In  most  of 
these  States,  only  specific  vehicle  types, 
such  as  school  buses,  require  the 
multiple  hcense. 


Method  To  Return  Multiple  Licenses 

After  consultation  with  the  States, 
motor  carriers,  and  driver  groups,  the 
FlfWA  recommends  that  illegal  multiple 
licenses  be  returned  to  the  Slate  of 
issuance.  If  a  driver  possesses  a  license 
from  more  than  one  State  other  than  the 
State  of  domicile  and/or  a  State  listed 
as  requiring  an  additional  license,  the 
driver  should  keep  the  license  issued  by 
his  or  her  State  of  domicile,  and  return 
the  other  licensels)  to  the  State  of 
issuance. 

If  a  driver  has  lost  a  currently  valid 
license  Issued  by  a  State  and  also  holds 
a  license  from  another  Slate,  other  than 
a  State  listed  in  Appendix  A.  the  driver 
should  notify  the  Slate  which  issued  the 
lust  license  that  he  or  she  is  hcensed  in 
another  State.  The  driver  should  include 
In  the  notice  his  or  her  full  name,  sex, 
and  date  of  birth.  Several  driving  groups 
have  recommended  that  a  relumed 
license  be  sent  via  certified  mail  return 
receipt  requested,  so  that  the  driver  has 
a  receipt  of  the  action. 

Drivers  with  multiple  licenses  should 
not  destroy  a  license  or  simply  wait  for 
it  to  expire.  If  the  license  is  not  relumed 
or  if  the  State  is  not  notified,  the  State's 
record  will  still  show  that  the  license  is 
active.  The  FflWA  will,  in  the  next  year, 
be  checking  State  data  systems  as  part 
of  the  enforcement  of  the  single  license 
rule.  Any  person  found  to  have  more 
than  one  "active"  license  will  be  subject 
to  the  penalties  prescribed  in  the 
regulation. 

Section  383.31    Notification  of 
convictions  for  driver  violations. 

This  section,  as  mandated  by  the  Act. 
requires  a  driver  of  a  commercial  motor 
vehicle  to  report  convictions  for 
violations  from  another  State  to  his/her 
employer  and  the  State  which  issued  the 
license  and  all  convictions  for  violations 
to  his/her  employer.  The  Act  specifies 
that  all  violations  of  "State  or  local  law 
relating  to  motor  vehicle  traffic  control 
(other  than  a  parking  violation)"  should 
be  reported.  The  House  Report  (H  R. 
Rep.  901  at  p.  6)  further  specifies  that 
this  is  meant  ".  .  .  to  apply  only  to  laws 
directly  related  to  the  driving  of  the 
vehicle;  it  is  not  meant  to  include 
vehicle  equipment  or  load-related 
offenses  such  as  defective  brakes  or 
overweight  vehicles."  The  rule  requires 
that  violations  in  commercial  motor 
vehicles,  as  well  as  other  vehicles  be 
reported.  As  defined  earlier,  conviction 
includes  forfeiture  of  bail  or  collateral, 
or  in  the  case  of  a  test  for  driving  under 
the  influence,  if  the  driver  refuses  to 
submit  to  a  State  test  and  the  State  has 
an  "implied  consent"  law. 


The  driver  must  notify  his/her 
employer  and  the  Stale  within  30  days 
of  the  conviction.  The  dnver  must 
provide  his/her  name,  license  number, 
nature  of  violation,  and  date  of 
conviction. 

Many  motor  carrier  representatives 
have  indicated  that  they  review  a 
driver's  record  both  in  a  commercial 
motor  vehicle  and  in  other  highway 
vehicles  in  order  to  assess  and  monitor 
the  drivers'  safety  performance.  Current 
FMCSR.  applying  to  interstate  and 
foreign  operators,  also  require  the  driver 
to  report  annually  to  the  employer  all 
violations  of  motor  vehicle  traffic  laws 
and  ordinances  (other  than  parking)  of 
which  the  driver  has  been  convicted  or 
forfeited  collateral  during  the  preceding 
12  months,  49  CFR  391.27  If  an 
interstate  driver  has  provided  the 
information  under  this  section  (49  CFR 
383.31),  he/she  does  not  have  to  repeat 
the  information  in  the  annual  report. 

State  representatives  have  indicated 
at  the  public  workshops  thtit  the  State 
cannot  suspend  or  revoke  a  license 
bused  on  the  driver's  notification.  States 
require  direct  and  official  notification 
from  other  States  regarding  convictions 
for  traffic  violations  before  the  State  can 
suspend  a  license.  Stale  representatives 
have  also  expressed  concern  regarding 
the  volume  of  letters  which  they  would 
receive  because  of  this  requirement  in 
the  Act. 

One  purpose  of  the  driver  notification 
requirements  to  the  Stales  is  fo  alert  a 
Slate  of  violations  which,  when 
considered  with  other  violation 
convictions,  warrant  the  suspension  or 
revocation  of  a  drivers  license.  When 
State-to-Stale  reporting  of  traffic 
violations  (required  by  Subsection 
12009(a)  of  the  Act)  is  fully  operational, 
a  comprehensive  system  to  ensure 
complete  single  license  records  would 
exist.  At  that  time,  the  dnver 
notification  would  likely  be  unnecessary 
and  the  FHWA  would  consider  seeking 
elimination  of  that  legislative 
requirement. 

Several  State  representatives  have 
suggested  that  the  driver  notification 
rt>qulrements  to  the  State  be  waived  if  a 
State  belongs  to  the  Driver  License 
Compact  (DLC).  Presently.  35  States  and 
the  District  cf  Columbia  belong  to  the 
DLC.  The  DLC  contains  four  major 
provisions  which  member-States  are 
committed  to  uphold.  These  are: 

(1)  The  one  driver  license  concept; 

(2)  The  one  driver  record  concept; 

(3)  The  exchange  of  information 
between  States;  and 

(4)  Ensure  uniform  and  predictable 
treatment  of  offenders. 
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The  goals  of  the  DLC  are  consistent 
with  the  single  license,  single  record, 
and  information  exchange  provisions  in 
the  Act.  In  fact.  Article  III  of  the  DLC 
requires  member  States  to  report  each 
traffic  conviction  to  the  offender's  State 
of  license  issuance.  However,  because 
15  States  do  not  belong  to  the  DLC  and 
because  many  States  in  the  DLC  do  not 
fully  implement  or  administer  the  major 
provision  of  the  DLC,  it  does  not  appear 
that  participation  in  the  DLC  would 
adequately  substitute  for  the  driver 
notification  requirements.  However,  the 
FITWA  requests  comments  in  this  area. 

The  FHWA  realizes  that  the  number 
of  violation  notices  to  the  States  may  be 
significant.  The  FHWA  will  work  with 
the  States  to  establish  the  information 
system  and  form  the  basis  for 
eliminating  any  unnecessary  notification 
requirements.  The  FHWA  believes  that 
the  States  should  handle  the 
notifications  in  an  appropriate  manner. 
Special  attention  should  be  given  to 
driver  notices  dealing  with  serious,  i.e., 
disqualification  level  offenses.  Because 
the  FHWA  can  only  disqualify  a  driver 
who  has  been  convicted  of  a  serious 
offense  in  a  commercial  motor  vehicle, 
the  FHWA  will  focus  enforcement  of  the 
notification  provision  on  these  drivers 
and  offenses.  Such  concentration  will 
also  allow  the  FHWA  to  direct  limited 
resources  to  the  area  which  could  have 
the  greatest  effect  on  safety. 

In  light  of  the  issues  above,  the 
FHWA  requests  comments  on  the 
following: 

Question  Area  5:  Notification  of  Driver 
Violations 

(a)  Can  the  Driver  License  Compact 
(DLC)  adequately  serve  the  purpose  of 
the  driver  notification  requirements  to 
the  State? 

(b)  What  level  of  State  participation 
in  the  DLC  and  what  level  of  State 
compliance  with  the  terms  of  the  DLC 
should  be  met,  before  the  DLC  is 
considered  as  an  alternative  to  the 
notification  requirements? 

Section  383.33    Notification  of  driver's 
license  suspension. 

This  section  requires  a  driver  to  notify 
his/her  employer  when  his/her  driver's 
license  is  suspended,  revoked  or 
canceled.  TTie  driver  must  notify  the 
employer  before  the  end  of  the  business 
day  following  such  loss  of  his/her 
driving  privilege. 

Under  current  FMCSR.  an  interstate 
driver  is  required  to  notify  his/her 
employer  of  any  suspension,  revocation, 
or  cancellation  of  a  commercial  motor 
vehicle  driver's  license  before  the  end  of 
the  business  day  following  the  day  he/ 
she  received  such  notification.  This 


requirement  is  more  stringent  than  the 
maximum  30  days  allowed  in  the  Act. 
From  a  safety  position,  there  is  no 
benefit  to  allow  a  driver  additional  time 
to  notify  his/her  employer  about  the 
suspension.  There  is  no  question  that 
safety  is  enhanced  by  having  an 
employer  informed,  at  the  earliest 
possible  moment,  of  a  driver's  license 
suspension,  revocation,  or  cancellation. 
Since  the  existing  requirement  has 
worked  for  interstate  drivers  (See  49 
CFR  392.42).  the  requirement  to  notify 
employers  within  at  most.  2  days  should 
not  be  a  large  burden  for  intrastate 
motor  carriers  and  employers. 

The  suspension  of  a  commercial  motor 
vehicle  driver's  hcense  will  not 
necessarily  result  in  the  loss  of  the  right 
of  a  driver  to  operate  a  noncommercial 
motor  vehicle.  A  State  may  issue  a 
license  to  allow  the  driver  to  operate  a 
passenger  car  or  other  noncommercial 
motor  vehicle.  This  will  ultimately  be  a 
State  decision.  Furthermore,  if  a  driver 
holds  a  commercial  motor  vehicle 
driver's  license  from  one  State  and 
another  State  suspends,  revokes,  or 
cancels  his/her  privilege  to  operate  a 
commercial  motor  vehicle  in  that  State, 
that  person  would  be  disqualified  from 
operating  a  commercial  motor  vehicle 
anywhere  until  the  commercial 
operating  privilege  is  restored. 

Section  383.35    Notification  of 
employment  history. 

This  section  requires  an  applicant  for 
a  job  as  a  commercial  motor  vehicle 
driver  to  inform  the  prospective 
employer  of  any  previous  employment 
as  an  "operator  of  a  commercial  motor 
vehicle,"  if  any,  for  the  10-year  period 
before  the  application  date.  The 
applicant  must  include  the  name(s)  of 
his/her  previous  employerfs).  dates  of 
employment,  and  the  reason  for  leaving 
the  job(8). 

The  Act  states  that  the  employment 
history  period,  if  any,  shall  be 
established  by  regulation,  but  shall  not 
be  less  than  a  10-year  period  ending  on 
the  date  of  apphcation.  The  Act  places 
the  burden  on  the  job  applicant  to 
provide  the  employment  history.  The 
FHWA  realizes  that  it  may  be  difficult 
for  a  person  to  comply  with  the 
requirement  without  assistance  from  the 
potential  employer.  Accordingly,  the 
rule  requires  that  employers  request  the 
information  from  all  apphcants  seeking 
employment  as  an  operator  of  a 
commercial  motor  vehicle. 

This  section  also  allows  employers  to 
request  additional  information  and 
informs  the  applicant  that  the 
employment  information  may  be  verified 
by  the  employer.  These  provisions  are 
similar  to  those  now  in  tiie  FMCSR. 


Since  the  Act  leaves  open  the  option 
for  lengthening  the  employment  history 
period  as  a  commercial  motor  vehicle 
operator  which  should  be  provided  the 
employer,  the  FHWA  is  requesting 
comments  on  that  issue. 

Question  Area  6:  Notification  of 
Previous  Employment 

(a)  Should  the  FHWA  require  an 
applicant  for  employTnenl  as  a 
commercial  motor  vehicle  operator  to 
provide  the  employer  information  on  all 
jobs,  not  just  jobs  as  a  commercial 
driver,  he/she  had  for  the  10-year  period 
prior  to  the  date  of  application? 

(b)  Should  the  FHWA  require  the 
applicant's  employment  history  for  a 
period  longer  than  10  years? 

(c)  Should  the  FHWA  require  an 
applicant  for  employment  as  a 
commercial  motor  vehicle  operator  to 
provide  the  employer  with  information 
about  his/her  driving  license  status  and 
details  on  past  license  suspensions, 
revocations,  etc.? 

Section  383.37    Employer 
responsibilities. 

This  section  prohibits  an  employer 
from  knowingly  allowing  an  employee  to 
operate  a  commercial  motor  vehicle  if 
the  employee's  license  to  operate  such 
vehicle  has  been  suspended,  revoked,  or 
canceled,  if  the  employee  has  been 
disqualified  from  dnving,  or  if  the 
employee  has  more  than  one  license. 
Employers  may  continue  to  allow 
employees  to  drive  with  more  than  one 
license  if  those  employees  are  subject  to 
State  laws  in  effect  prior  to  June  1, 1986. 
which  require  them  to  have  a  work 
hcense  or  other  additional  hcense.  This 
latter  exception  is  void  after  December 
31, 1989. 

When  the  Commercial  Driver's 
License  Information  System  becomes 
operational,  an  employer  will  be  able  to 
check  the  driver's  license  status  and 
record  through  one  source.  Until  that 
time,  employers  are  encouraged  to 
utilize  other  available  means  to  verify  or 
check  dnver's  license  status. 

As  discussed  in  the  previous  section, 
employers  are  subject  to  the  notification 
of  employment  history'  requirement 
Violations  of  any  of  the  above  employer 
requirements  are  subject  to  penalty 
provisions  m  §  383.53  of  this  rule. 

Section  383.51    Disqualification  of 
drivers. 

This  section  prescribes  the  minimum 
disqualification  provisions  of  the  Act 
The  Act  establishes  a  strict  set  of 
disqualification  requirements  for 
persons  who  commit  criminal  offenses 
or  serious  traffic  violations  while 
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operating  a  commercial  motor  vehicle.  It 
requires  a  1-year  disqualification  for  the 
first  offense  of  drivinj?  a  commercial 
motor  vehicle  under  the  influence  of 
alcohol  or  a  controlled  substance, 
leaving  the  scene  of  an  accident,  or 
using  a  commercial  motor  vehicle  in  the 
commission  of  a  felony  If  the 
commercial  motor  vehicle  was 
transportmg  hazardous  materials 
required  to  be  placarded,  the  minimum 
disqualification  is  3  years.  Second 
offenders  of  these  offenses  are 
disqualified  for  life,  as  are  first 
offenders  who  use  a  commercial  motor 
vehicle  in  the  commission  of  a  felony 
involving  the  manufacture,  distribution, 
or  dispensing  of  controlled  substances. 
The  Act  also  specifies  a  minimum  of  60 
days  to  120  days  disqualification  for 
commission  of  senous  traffic  violations. 

Criminal  Offenses 

The  Secretary  is  required  to  disqualify 
drivers  who  are  "found  to  have 
committed"  the  specified  offenses.  As 
presented  in  the  section  on  "Notification 
of  Violations."  this  means  conviction,  or 
forfeiture  of  bond  or  collateral.  A 
"driving  under  the  influence" 
disqualification  would  also  be  issued  to 
drivers  in  States  with  "implied  consent 
laws,"  where  a  driver's  refusal  to  submit 
to  a  breathalyzer  or  similar  test  is 
considered  tantamount  to  a  conviction. 

Section  383  51  contains  the 
disqualification  provisions.  The  first 
paragraph  specifies  that  drivers  can  not 
operate  a  commercial  motor  vehicle  if 
disqualified,  and  employers  shall  not 
knowingly  allow  or  require  drivers  to 
operate  a  commercial  motor  vehicle  if 
they  are  disqualified.  The  second 
paragraph  contains  the  disqualifying 
offenses  included  m  the  Act. 

The  Act  includes  "leaving  the  scene  of 
an  accident"  as  a  disqualifying  offense. 
A  concern  was  raised  by  several  truck 
driver  groups  regarding  the  severity  for 
leaving  the  scene  of  an  accident 
involving  a  fatality  versus  an  accident 
involving  solely  property  damage.  For 
example,  a  driver  could  b-j  disqualified 
for  life  for  leaving  the  scene  of  an 
accident  where  only  minor  damages 
occurred  or  where  the  commercial  motor 
vehicle  operator  was  genuinely  unaware 
of  the  accident.  The  1-year 
disqualification  provision  in  paragraph 
391.15(c)  of  the  FMCSR  for  leaving  the 
scene  of  an  accident  applies  only  to 
accidents  involving  an  injury  or  a 
fatality.  The  FHWA  is  asking  for 
comments  from  the  public  regarding 
revising  the  definition  in  |  383.51(b)(2)  to 
parallel  }  391.15(c). 

Section  383.51(b)(3)  language  in  the 
FMCSR  contains  the  duration  of 
disqualification  for  criminal  misconduct. 


One  year,  3  years,  and  lifetime 
disqualifications  are  prescribed. 

The  Act  provides  that  the  Secretary 
may  issue  regulations  which  establish 
guidelines  (including  conditions)  under 
which  a  lifetime  disqualificatuwi  may  be 
reduced  to  a  penod  of  not  less  than  10 
years.  In  order  to  assist  the  FHWA  in 
determining  whether  the  lifetime 
disqualification  should  be  reduced, 
public  comment  is  sought.  Although  the 
Act  does  not  provide  for  a  reduction  of 
the  10-year  suspensions,  public 
comments  are  sought  on  the  desirability 
of  using  vanous  mechanisms  and 
defining  under  what  circumstances  a 
less  than  10-year  suspension  might  be 
warranted:  Comment  is  requested  in 
order  to  determine  whether  the  FHWA 
should  seek  a  change  to  the  Act. 

Question  Area  7:  Driver  Disqualification 

(a)  Should  the  disqualification  offense, 
leaving  the  scene  of  an  accident,  be 
limited  only  to  accidents  which  involve 
an  injury  or  death? 

(b)  Is  there  a  simple  way  to 
differentiate  minor  from  senous 
incidents  of  leaving  the  scene  of  an 
accident? 

(c)  Should  the  FHWA  reduce  the 
lifetime  disqualification  for  second 
offenders  of  any  combination  of  |1) 
driving  under  the  infiuence,  (2)  leaving 
the  scene  of  an  accident  or  (3)  the  use 
of  a  commercial  motor  vehicle  in  the 
commission  of  a  felony? 

(d)  What  types  of  guidelines  or 
conditions,  such  as  successful 
completion  of  a  rehabilitation  program, 
should  be  established  in  order  to  reduce 
the  lifetime  disqualification? 

(e)  Should  a  commercial  motor  vehicle 
operator  who  is  convicted  of  the 
transportation,  possession,  or  unlawful 
use  of  a  Schedule  I  contnilled  substance 
(in  contrast  to  being  under  the  infiuence 
or  distributing  such  substances)  be 
disqualified  from  operation  of  such 
vehicle?  Should  the  offense  also  cover 
Schedule  II  through  V  controlled 
substances?  What  should  be  the  period 
of  disqualification  for  such  offenses? 
Should  the  period  ;>c  more  severe  for 
offenses  involving  hazardous  materials 
laden  vehicles? 

(f)  Should  the  1-year  or  3- year 
disqualification  requirements  be 
reduced  for  successful  completion  of  a 
rehabilitation  program?  Is  so,  what  sort 
of  rehabilitation  or  evidence  should  be 
provided? 

(g)  Consistent  with  our  questions 
regarding  requirements  for  vehicles 
carrying  hazardous  matenals,  how  can 
the  minimum  3-year  disqualification  be 
applied  to  vehicles  transporting 
hazardous  materials  that  are  not 
placarded? 


(h)  Should  there  be  a  mechanism  to 
lift  lifetime  or  10-year  suspensions  for 
disqualification  violations  listed  under 
5  383.37? 

(i)  If  a  State  expunges  convictions  aa 
part  of  a  rehabilitation  program,  for 
example,  after  successfully  completing 
an  alcohol  rehabilitation  program, 
should  FlfWA  lift  a  long  term 
suspension  because  there  is  no  longer  a 
"conviction?^ 

Method  of  Disqualification  and 
Enforcement 

The  FHWA  will  work  to  obtain 
information  from  the  States  to  begin 
enforcing  the  disqualification  provisions 
and  the  prohibition  from  having  more 
than  one  driver's  license.  A  process  is 
envisioned  whereby  the  States  will 
notify  the  FHWA's  Regional  Offices  of 
drivers  convicted  of  disquahfying 
offenses,  as  oullmed  in  this  part, 
committed  while  operating  a  commercial 
motor  vehicle. 

When  during  an  investigation  or  a 
roadside  inspection  or  if  it  becomes 
otherwise  apparent  that  a  commercial 
motor  vehicle  operator  is  not  qualified 
pursuant  to  either  the  provisions  foimd 
in  Part  391  Driver  Qualifications,  or  the 
rules  in  Part  383  Commercial  Dnver 
License  Standards;  Requirements  and 
Penalties,  the  dnver  will  be  cited  for  the 
violation.  Subsequently,  the  dnver  will 
be  sent  a  letter  stating  why  such  person 
is  not  qualified  and  offer  the  dnver  an 
opportunity  to  petition  for  a  hearing.  The 
letter  will  be  substantially  in  the  form 
and  content  of  the  model  letter  attached 
(Appendix  B)  and  may  be  signed  by  the 
Regional  Director  Motor  Gamer  Safety 
or  a  designee.  If  the  employer  of  the 
person  not  qualified  is  known,  such 
employer  will  also  be  notified  by  letter. 

The  FHWA  Regional  office  will  assign 
each  letter  a  docket  number  which  will 
be  entered  on  the  letter.  Service  and 
distribution  of  these  proceedings  may  be 
done  as  provided  for  in  49  CFR  Part  386. 
If  the  offense  committed  by  the  person  is 
one  which  is  listed  in  the  disqualifyii\g 
offenses  contained  in  55  391.15  or 
383.51,  such  person  shall  be  disqualified 
for  the  specified  period  of  time  provided 
for  the  offense. 

If  a  person  is  found  not  to  be  qualified 
under  other  provisions  contained  in  this 
Part.  e.g..  operating  a  commercial  motor 
vehicle  with  more  than  one  license, 
except  as  provided  for  by  State  law. 
such  person  would  not  be  qualified  to 
operate  a  commercial  motor  vehicle  and 
would  continue  to  be  unqualified  until 
such  time  as  that  person  surrenders  any 
license(s)  which  are  not  authorized 
under  this  Part.  Upon  finding  that  a 
commercial  motor  vehicle  operator  is 


operating  with  more  than  one  license,  a 
letter  notifying  such  person  that  he/she 
is  not  qualified  to  operate  a  commercial 
motor  vehicle  will  be  sent  and  the  driver 
will  be  subject  to  a  civil  or  criminal 
penalty.  A  model  letter  is  contained  in 
Appendix  C.  The  employer,  if  known, 
will  also  be  notified. 

Penalties 

The  Act  amended  section  521(b)  of 
Title  49,  United  States  Code,  to  add  the 
civil  and  criminal  penalties  for 
violations  of  certain  sections  of  the  Act. 
These  penalties,  in  conjunction  with  the 
disqualification  penalties  described 
earlier,  provide  a  severe  deterrent. 
Federal  civil  penalties  not  to  exceed 
$2,500  are  provided. 

The  FHWA  will  provide  the  person 
who  is  subject  to  the  penalty  with  a 
notice  and  opportunity  for  a  hearing. 
The  method  now  used  by  the  FHWA  to 
impose  civil  penalties  and  to  determine 
the  level  of  penalty  for  violations  of  the 
FMCSR  will  be  employed  for  penalties 
in  Part  383.  The  Act  also  provides  for 
Federal  criminal  penalties  of  up  to 
$5,000  or  up  to  90  days  imprisonment,  or 
both,  for  a  person  who  "knowingly  and 
willfully"  violates  the  applicable 
regulations. 

Violations  of  any  of  the  following 
provisions  may  lead  to  civil  or  criminal 
penalties: 

(1)  Operation  of  a  commercial  motor 
vehicle  while  possessing  more  than  one 
license  (5  383.21): 

(2)  Failure  of  a  driver  to  notify  his/her 
home  State  of  any  violation  of  a  State  or 
local  law  relating  to  motor  vehicle 
traffic  control  (other  than  a  parking 
violation.  5  383.31); 

(3)  Failure  of  a  driver  to  notify  his/her 
employer  of  a  conviction  of  any 
violation  of  a  State  or  local  law  relating 
to  motor  vehicle  traffic  control  (other 
than  a  parking  violation,  5  383.31); 

(4)  Failure  of  a  driver  to  notify  his/her 
employer  of  a  suspended,  revoked, 
canceled  license,  or  a  disqualification. 
(5383.33); 

(5)  Failure  of  an  employer  to  request, 
or  an  employment  applicant  to  provide, 
the  prescribed  employment  history 

(5  383.35);  and 

(6)  Knowingly  allowing,  requiring, 
permitting,  or  authorizing  an  employee 
to  operate  a  commercial  motor  vehicle 
when  the  employee's  driver's  license  is 
suspended,  revoked,  canceled,  or  the 
driver  is  otherwise  disqualified,  or  when 
the  employee  possesses  more  than  one 
drivers  ficense  (5  383.37). 

Regulatory  Impact 

The  FHWA  has  determined  that  this 
action  does  not  constitute  a  major  rule 
under  Executive  Order  12291.  The  final 


rule  is  not  expected  to  result  in  an 
annual  effect  on  the  economy  of  $100 
million  or  more,  or  lead  to  a  major 
increase  in  costs  or  prices,  or  have 
significant  adverse  effects  on  the  United 
States  economy.  However,  because  of 
the  public  interest  in  the  issue  of 
commercial  motor  vehicle  safety  and  the 
expected  benefit  in  transportation,  this 
final  rule  is  considered  significant  under 
the  regulatory  policies  and  procedures 
of  the  DOT.  For  this  reason  and 
pursuant  to  Executive  Order  12498.  this 
rulemaking  action  has  been  included  on 
the  Regulatory  Program  for  significant 
rulemaking  actions. 

The  FHWA  believes  that 
circumstances  warrant  the  issuance  of 
this  rulemaking  action  immediately 
without  notice  and  an  additional 
opportunity  for  comment.  The  Act 
requires  the  issuance  of  regulations  to 
implement  several  statutory  provisions 
aimed  at  improving  commercial  motor 
vehicle  safety.  The  Act  provides  various 
statutory  deadlines  and  implementation 
schemes  for  individual  provisions.  A 
detailed  explanation  has  been 
previously  provided  which  documents 
the  reasons  for  addressing  certain 
statutory  provisions  in  this  final 
rulemaking  rather  than  in  other 
proposed  rulemakings  soon  to  be 
promulgated. 

Among  the  reasons  stated  is  the  fact 
that  the  statutory  deadline  provided  by 
Congress  for  most  of  the  provisions 
addressed  in  this  document  is  July  1, 
1987.  On  August  1, 1986,  prior  to 
enactment  of  the  Act,  the  FHWA,  on  its 
own  initiative,  published  an  ANPRM  (51 
FR  27567)  requesting  public  comments 
on  many  motor  vehicle  safety  issues 
relating  to  a  single  classified  driver's 
license  system.  These  issues  are  also 
addressed  by  the  Act.  If  additional  time 
for  public  comment  were  to  be  provided 
via  an  NPRM,  the  statutory  deadline 
could  not  be  met  and  the 
implementation  schedule  required  by 
Congress  would  be  unduly  delayed. 
Consequently,  the  public  interest  in 
improving  commercial  motor  vehicle 
safety  would  not  be  served. 

The  disqualification  provisions  of 
section  12008  of  the  Act  were  effective 
upon  enactment.  However,  this  section 
requires  the  Secretary  to  implement  the 
provision  by  indicating  how  the 
Secretary  will  determine  that  a  driver 
has  "committed  a  violation"  of  a 
disqualifying  offense.  In  this  final  rule, 
the  FHWA  has  followed  the  approach 
currently  used  to  disqualify  drivers  for 
certain  criminal  offenses  under  section 
391.15(c)  of  the  FMCSR,  49  CFR 
391.15(c).  Under  this  approach,  a  driver 
will  be  disqualified  if  convicted  of  or 
forfeits  bond  or  collateral  on  a  charge  of 


certain  offenses,  such  as  operating  a 
conunercial  motor  vehicle  under  the 
infiuence  of  alcohol  or  controlled 
substance.  In  this  way,  a  driver  is 
afforded  ample  due  process.  The  FHWA 
believes  that  there  is  no  question  that 
Congress  intended  that  drivers 
convicted  by  a  State  of  having 
committed  these  tj^jes  of  offenses  be 
disqualified  under  section  12008.  Thus, 
further  pubhc  comment  on  this  point  is 
considered  unnecessary.  Moreover, 
because  the  disqualification  provision  of 
section  12008  was  effective  upon 
enactment,  the  FTfWA  believes  that 
drivers  and  motor  carriers  need 
immediate  guidance  as  to  how  the 
FHWA  intends  to  implement  this 
section.  Notice  and  public  procedure 
would  unduly  delay  this  implementation 
and  is,  thus,  impracticable.  For  these 
reasons,  the  FHWA  believes  that  good 
cause  exists  for  issuance  of  this  rule 
without  notice  and  opportunity  for 
comment.  Additional  public  comment, 
however,  is  requested  on  whether  other 
means  should  be  adopted  to  determine 
that  a  driver  "committed  a  violation." 

For  the  foregoing  reasons,  the  FHWA 
finds  good  cause  to  make  this  regulation 
effective  without  pnor  notice  and 
opportunity  for  comment  pursuant  to  5 
U.S.C.  553(b)(3)(B).  Accordingly,  the 
regulation  will  become  effective  on  July 
1, 1987.  However,  the  FHWA  gives 
notice  that  comments  on  the  procedures 
promulgated  to  implement  the  statutory 
provisions  will  be  accepted  and 
evaluated  in  determining  the  need  for 
future  procedural  revisions  to  the  final 
rule. 

While  the  FHWA  does  not  anticipate 
that  there  will  be  any  useful  public 
comment  on  the  general  issue  of  the 
statutory  provisions  themselves,  there 
may  be  some  procedural  comments  on 
the  provisions  contained  in  this  final 
rule.  For  this  reason,  publication  of  this 
final  rule  without  an  opportunity  for 
prior  comment,  but  with  a  request  for 
comments  following  publication,  is 
consistent  with  the  DOTs  regulatory 
policies. 

The  economic  impacts  of  this 
rulemaking  that  will  occur  are  primarily 
mandated  by  the  statutory'  provisions 
themselves.  For  this  reason,  a  full 
regulatory  evaluation  is  not  required. 
However,  since  an  analysis  of  impacts, 
including  economic  factors,  is 
necessarily  involved  in  the  preparation 
of  related  motor  vehicle  safety 
regulations,  a  regulatory  evaluation  has 
been  prepared  for  the  rulemaking 
actions  that  will  be  issued  to  implement 
the  Act's  remaining  provisions.  This 
evaluation,  which  will  also  address 
some  of  the  provisions  contained  in  this 
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final  rule,  has  been  placed  in  the  public 
docket  and  is  available  for  inspection  in 
the  Headquarters  office  of  the  FirWA, 
400  Seventh  Street.  SW.,  Washington. 
DC  20590. 

A  significant  part  of  the  motor  carrier 
industry  and  other  employers  covered 
by  the  Act  are  made  up  of  small  firms, 
from  one-person,  one-truck  operations  of 
some  owner-operators,  to  the  thousands 
of  small  fleet  operators  throughout  the 
country.  For  this  reason,  the  benefit  and 
cost  considerations  described  in  the 
preliminary  regulatory  evaluation/initial 
regulatory  flexibility  analysis  as 
applicable  to  employers  and  the  motor 
carrier  industry  in  general,  are  equally 
applicable  to  the  small  entity  component 
of  the  industry.  Small  entities  have  been 
represented  at  public  meetings  held  to 
discuss  the  Act  and  small  entities  have 
had  the  opportunity  to  submit  comments 
to  the  public  docket  established  in 
conjunction  with  FlIWA's  August  1. 
1986,  ANPRM.  The  FHWA  is  fully 
committed  to  doing  all  that  it  can  to 
ensure  that  no  undue  burdens  are  placed 
on  small  entities  as  a  result  of  this  final 
rule. 

Paperwork  Reduction  Act 

The  reporting  requirements  in  these 
interim  regulations  are  subject  to  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501).  Accordingly,  the 
information  collection  requirements  are 
being  submitted  to  the  Office  of 
Management  and  Budget. 
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Appendix  .A — States  Where  Multiple/Special 
Licenses  for  Nonresidents  Are  Rnquirttd 
(Multiple  Lic«na«s  Not  Allowed  Afler 
Decembv  31,  1M9) 

Slates  and  Operator/License  Type 
Connecticut;  Operators  of  tandem-trailer 

trucks 
District  of  Columbia:  Operators  of  school 

buses 
Florida:  All  commercial  motor  vehicle 

operators  if  employed  in  or  a  part-time 

resident  of  the  State  (license  only  valid  in 

Florida) 
Illinois:  Operators  of  school  buses  and 

vehicles  transporting  senior  citizens  and 

day-care  children 
Massachusetts:  Operators  of  school  buses 

and  instructors  of  driving  training  schools. 
New  Hampshire:  Operators  of  school  buses 
Vermont:  Operators  of  school  buses 
Virginia:  All  commercial  motor  vehicle 

operators  if  employed  in  the  State 
West  Virginia:  Operators  of  school  buses 
Wisconsin;  Operators  of  school  buses 

Appendix  B — Model  Letter  (for 
Drnqualification  of  Drivers) 

In  reference  to  Docket  No.  R D,  in 

the  matter  of ,  Driver  Disqualification. 

Dear : 

This  letter  is  to  advise  you  that  you  are 

disqualified  for  a  period  of from 

operating  a  commercial  motor  vehicle  in 
intrastate,  interstate,  or  (oreiKn  commerce 
This  action  It  taken  based  on  mformation  we 
have  received  in  the  course  of  an  inspection 
or  review  of  information  received,  dated 

.  that  you  are  disqualified  from 

operating  a  commercial  motor  vehicle  in 

accordance  with  49  CFR  Part  383  of 

the  Federal  Motor  Carrier  Safety  Regulations. 
The  reason(s)  you  are  disqualified  is/are  as 
follows: 

Rnclosed  Is  a  copy  of  all  documentary 
evidence  relied  on  in  making  this 
determination. 

There  are  two  courses  you  may  follow  if 
you  want  this  disqualification  overturned. 

(1)  You  may  ask  me  for  a  rescission  of  this 
letter.  If  you  can  show  thai  you  are  qualified 
you  should  send  me  a  letter  requestiitg  a 
rescission  of  this  disqualification  letter  Your 
letter  must  set  forth  all  the  reasons  you 
believe  you  are  qualified  to  dnve  and  must 
be  accompanied  by  photocopies  of  any 
documents  supfKirting  your  position  that  you 
are  qualified.  You  have  30  days  after  the 
receipt  of  this  letter  to  send  me  a  request  for 
rescission  of  this  letter. 

(2)  You  may  petition  the  Associate 
Administrator  for  Motor  Cameri  fur  a  review 
of  this  disquahficaUon  determination.  If  you 
disagree  with  the  disqualification  and  desire 
a  formal  hearing  on  the  matter,  you  must 
send  a  petition  for  review  to  the  Associate 
Administrator  for  Motor  Camers  The 
address  is;  Associate  Administrator  for 
Motor  C:amers.  KKfri,  Federal  Highway 
Administration.  400  Seventh  Street  SW.. 
Washington.  DC  2i6«0  This  petition  must  be 
sent  in  accordance  with  the  procedures  in  49 
CFR  38&13(a).  Your  petition  must  include  the 
reasons  you  feel  you  are  not  disqunhfied  and 
any  documents  you  are  relying  upon  to 
support  your  position. 


You  have  60  days  after  receipt  of  this  letter 
to  send  your  petition  for  review  to  the 
Associate  Administrator.  Failure  to  submit  a 
petition  for  rfview  will  rt»«ull  in  a  final 
delennination  that  you  are  disqualified  and 
may  not  operate  a  commercial  motor  vehicle 
in  accordance  with  the  terms  of  the 
Regulations. 

If  you  request  a  rescission  of  this  letter 
within  30  days,  the  deadline  to  petition  the 
Associate  Administrator  for  review  will  tie 
suspended  until  a  determination  is  rendered 
on  your  request  for  rescission.  This  and  all 
future  correspondence  or  pleadings  in  this 
matter  must  refer  to  the  docket  number 
shown  at  the  beginning  of  this  letter  and 
copies  must  be  sent  to  those  shown  on  the 
enclosed  service  list. 

Sincerely  yours. 
(Service  list  includes  the  driver,  carrier. 
Regional  Docket  Clerk) 

Appendix  C — Model  l4itter  (for  Unqualified 
Drivers) 

In  reference  to  Docket  No.  R- D. 

in  the  matter  of .  Driver 

Qualification. 

Dear ; 

This  letter  is  to  advise  you  that  you  are  not 
qualified  to  operate  a  commercial  motor 
vehicle  In  interstate  or  foreign  commerce 
until  such  time  as  you  have  complied  with  the 
single  dnver's  license  requirement  contained 
m  49  CFR  3«3  21   It  is  also  a  violation  of  the 
law  for  you  to  operate  a  commercial  motor 
vehicle  in  intrastate  commerce,  until  you 
have  complied  with  this  requirement. 

This  action  is  taken  based  on  in/ormation 
the  Federal  Highway  Administration 
(FHWA)  has  received  which  indicates  that 
you  are  a  commercial  motor  vehicle  driver 
and  that  you  currently  hold  drivers  licenses 
from  more  than  one  State  You  are  strongly 
urged  to  return  any  and  all  such  drivers 
licenses,  other  than  the  license  issued  by 
your  Slate  of  domicile,  to  the  State  of 
issuance,  and  provide  proof  to  this  office  that 
you  have  done  so  within  45  days  of  the  date 
of  this  letter  Acceptable  proof  that  excess 
licenses  have  been  returned  will  be  either 

(1)  A  dated  receipt  from  the  issuing  State 
agency  containing  your  name,  address,  and 
your  drivers  license  number,  or  [2]  a  letter. 
sent  certified  mail,  return  receipt  issued  by 
the  United  Stales  Postal  Service,  showing 
your  name  and  address,  driver's  license 
number,  the  State  agency  to  which  the  license 
was  mailed,  and  the  date  received  by  a 
representative  of  that  agency 

Failure  to  furnish  proof  of  return  of  excess 
licenses  to  issuing  states  or  failure  to  return 
this  letter  with  the  completed  venfied 
statement  could  result  m  enforcement  action 
being  taken  against  you  by  this  agency. 
Violators  are  subject,  after  an  opportunity  for 
a  hearing,  to  civil  penalties  not  to  exceed 
$2,500  for  each  offense  or  criminal  penalties 
not  to  exceed  S5.000  or  impnsonment  for  a 
term  of  90  days,  or  both  for  those  violations 
knowingly  or  willfully  committed 

Elnclosed  are  copies  of  all  documentary 
evidence  relied  on  in  this  matter. 

If  our  records  are  mcorrect  and  you  are  not 
a  commercial  motor  vehicle  driver  or  you  do 
not  hold  multiple  driver's  hcenses.  please 
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read  IW  stalenent  below  coBceming  the 

penalties  for  perjury  and  then  ch«ck  tfac 
appropnale  box(e8l.  sign  your  name  and  fill 
in  the  date  Return  this  letter  to  this  office 
within  45  days  so  (hat  we  can  reexamine  oar 
records  and.  if  appropriate,  amend  them. 
Sincerely  yours. 
Enclosure. 

Verified  Statement 

I, .  certify,  under  penalty  of  perjury 

under  the  laws  of  the  United  States  of 
America,  that  the  information  submitted 
below  is  true  and  correct.  Further.  I  certify 
that  1  know  that  wiltfnl  misstatements  or 
omiauoDS  of  material  conatitute  Federal 
criminal  vioiabons  punishable  under  40 
use.  522(b)  by  bnet  up  to  $&,00a 
Additionally.  1  know  that  these 
misstatements  may  be  punishable  as  perjury 
under  16  US.C.  1821.  which  provides  for  fines 
up  to  $2,000  or  impnsonment  up  to  5  jrears  for 
each  offense. 

I  am  not  a  commercial  motor  vehicle  driver. 
D 

I  do  not  hold  any  driver's  licenses  other 
than  the  one  from  my  Slate  of  domicile.  D 

Signature  

Date    

In  consideration  of  the  foregoing,  the 
FHWA  hereby  amends  Title  49.  Code  of 
Federal  Regulations,  Chapter  111. 
Subchapter  B  as  set  forth  beiow. 

List  of  Subjects  in  49  CFR  Parts  S83  and 
391 

Highway  Safety  Driver  requirements, 
Licensing.  Motor  Carriers,  and  Reporting 
and  Recordkeeping. 

(Catalog  of  Federal  Demesne  Assistance 
Program  Number  2a217,  Motor  Carrier 
Safety) 

Issued  on;  May  2&.  1987. 
RA.  Bainhart, 
Federal  Hi)jh  way  Admirustrotor. 

1.  Part  383  is  added  to  read  as  follows: 

PART  383— COMMERCIAL  DRIVER'S 
UCENSE  STANDARDS; 
REQUIREMENTS  AND  PEMALTIES 

Subpart  A — General 

383.1  Purpose  and  scope. 

383.3  Applicability 

383.5  Definitions. 

383.7  Waiver  provisions. 

Sut>part  B — Slngl«  Uc«n»«  Re<|utr»fnent 

383  21     Number  of  dnvers'  licenses, 

Subpvt  C— NotificaUon  R«quirwnenta  and 
Emptoysr  R«sponsiblUti«s 

383.31     Notification  of  convictions  for  driver 

violations. 
383,33    Notification  of  driver's  Ucense 

susfiensions. 
383.35     Notification  of  previous  employment. 
383,37     Employer  responsibilities. 

Subpart  D    rndTai  DtequaHficattora  and 

P*na»tiM 

383.51     Disqualification  of  drivers. 


383.53     Penalties. 

Authority:  Title  XII  of  Pub.  L  S»-57a  100 
Stat.  3207-170(  49  U.S.C.  3102.  49  U.S.C  App. 
2505:  49  CFR  1.48, 

Subpart  A — General 

§  383.1    Purpose  and  scope. 

(a)  The  purpose  of  this  part  is  to  help 
reduce  or  prevent  truck  and  bus 
accidents,  fatalities,  and  injuries  by 
requiring  drivers  to  have  a  single 
commercial  motor  vehicle  driver's 
license  and  by  disqualifying  drivers  who 
operate  commercial  motor  vehicles  in  an 
unsafe  manner. 

(b)  This  part: 

(1)  Prohibits  a  commerthal  motor 
vehicle  driver  from  having  more  than 
one  commercial  motor  vehicle  driver's 
license; 

(2)  Requires  a  driver  to  notify  the 
driver's  employer  and  the  driver's  State 
of  domicile  of  certain  violations  and 
suspensions: 

(3)  Requires  that  a  driver  provide 
previous  employment  informabon  when 
applying  for  employment  as  an  operator 
of  a  commercial  motor  vehicle; 

(4)  Prohibits  an  employer  from 
allowing  a  person  with  a  suspended 
license  to  ojoerate  a  commercial  motor 
vehicle;  and 

(5)  Sets  forth  penalties  for  various 
violations. 

§  383.3     Applicability. 

The  rules  in  this  part  apply  to  every 
person  who  operates  a  commercial 
motor  vehicle  in  interstate,  foreign,  or 
intrastate  commerce,  and  to  all 
employers  of  such  persons. 

§  383.5    Definitions. 

As  used  in  this  part: 

"Administrator''  means  the  Federal 
Highway  Administrator,  the  chief 
executive  of  the  Federal  Highway 
Administration,  an  agency  within  the 
Department  of  Transportation. 

"Alcohol"  or  "alcoholic  beverage" 
means:  (a)  Beer  as  defined  in  26  U.S.C. 
5052(a).  of  the  Internal  Revenue  Code  of 
1954.  (b)  wine  of  not  less  than  one-half 
of  one  per  centum  of  alcohol  by  volume. 
or  (c)  distilled  spirits  as  defined  in 
section  5002(a)(8).  of  such  Code. 

"Commerce"  means  (a)  any  trade, 
traffic  or  transportation  within  the 
jurisdiction  of  the  United  States 
between  a  place  in  a  State  and  a  place 
outside  of  such  State,  including  a  place 
outside  of  the  United  States  and  [b] 
trade,  trafRc,  and  transportation  in  the 
United  States  which  affects  any  trade, 
traffic,  and  transportation  described  in 
paragraph  (a)  of  this  definition. 

"Commercial  driver's  license"  means 
a  license  issued  by  a  State  to  an 
individual  which  authorizes  the 


individual  to  operate  a  class  of  a 
commercial  motor  vehicle. 

"Commercial  motor  vehicle"  means  a 
motor  vehick  used  in  commerce  to 
transport  passengers  or  property  if  the 
vehicle — 

(a)  Has  a  gross  vehicle  weight  ratir>g 
of  26,001  or  more  pounds: 

(b)  Is  designed  to  transport  more  than 
15  passengers,  including  the  driven  or 

(c)  Is  of  any  size  and  is  nsed  in  the 
transportation  of  materials  found  to  be 
hazardous  for  the  purposes  of  the 
Hazardous  Materials  Transportation 
Act  and  which  require  the  vehicle  to  be 
placarded. 

"Controlled  substance"  has  the 
meaning  such  term  has  under  section 
102(6).  of  the  Controlled  Substances  Act 
(21  U.S.C.  802(6))  and  includes  ail 
substances  listed  on  Schedules  I  through 
V,  of  21  CFR  Part  1308,  as  they  may  be 
revised  from  time  to  time. 

"Conviction"  means  the  final 
judgment  on  a  verdict  of  finding  of 
guilty,  a  plea  of  guilty,  or  a  forfeiture  of 
bond  or  collateral  upon  a  charge  of  a 
disqualifying  offense,  as  a  result  of 
proceedings  upon  any  violation  of  the 
requirements  in  this  Part  or  an  implied 
admission  of  guilt  in  States  with  implied 
consent  laws. 

"Driver's  Ucense" means  a  Ucense 
issued  by  a  State  to  an  individual  which 
.^  authorizes  the  individual  to  operate  a 
motor  vehicle  on  the  highways. 

"Employee"  means  an  operator  of  a 
commercial  motor  vehicle  (including  an 
independent  contractor  while  in  the 
course  of  operating  a  commercial  motor 
vehicle)  who  is  employed  by  an 
employer. 

"Employer"  means  any  person 
(including  the  Umted  States,  a  State, 
District  of  Columbia  or  a  political 
subdivision  of  a  State)  who  owns  or 
leases  a  commercial  motor  vehicle  or 
assigns  employees  to  operate  such  a 
vehicle. 

"Felony"  mtam  an  offense  under 
State  or  Federal  law  that  is  punishable 
by  death  or  imprisonment  for  a  term 
exceeding  1  year. 

"Gross  combination  weight  rating 
(GCWRJ"  means  the  value  specified  by 
the  manufacturer  as  the  loaded  weight 
of  a  combination  (articulated)  vehicle.  In 
the  absence  of  a  value  specified  by  the 
manufacturer,  GCWR  will  be 
determined  by  adding  the  GVWR  of  the 
power  vmit  and  the  total  weight  of  the 
towed  unit  and  any  load  thereon. 

"Gross  vehicle  weight  rating 
(GVWR)"  means  the  value  specified  by 
the  manufacturer  as  the  loaded  weight 
of  a  single  vehicle. 

"Hazardous  materials" has  the 
meaning  such  term  has  under  section 
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103  of  the  Hazardous  Materials 
Transportation  Act. 

"Motor  vehicle"  means  a  vehicle, 
machine,  tractor,  trailer,  or  semitrailer 
propelled  or  drawn  by  mechanical 
power  used  on  highways,  except  that 
such  term  does  not  include  a  vehicle, 
machine,  tractor,  trailer,  semitrailer 
operated  exclusively  on  a  rail. 

"Serious  traffic  violation" meana 
conviction,  when  operating  a 
commercial  motor  vehicle,  of: 

(a)  Excessive  speeding; 

(b)  Reckless  driving,  as  defined  under 
State  or  local  law.  or 

(c)  A  violation  of  a  State  or  local  law 
relating  to  motor  vehicle  traffic  control 
(other  than  a  parking  violation)  and 
arising  in  connection  with  a  fatal 
accident.  (Senous  traffic  violations 
exclude  vehicle  weight  and  vehicle 
defect  violations.) 

"State"  means  a  State  of  the  United 
States  and  the  District  of  Columbia. 

"United States"  the  term  United 
States  means  the  50  States  and  the 
District  of  Columbia. 

S  3«3.7    Watv*r  provisions. 

(a)  Any  person  subject  to  a 
requirement  of  this  part  may  petition  the 
Administrator  for  a  waiver  of 
compliance  by  a  class  of  persons  or  a 
class  of  commercial  motor  vehicles  with 
such  requirement. 

(b)  Each  petition  for  a  waiver  under 
this  section  shall  be  made  in  writing, 
preferably  in  triplicate,  and  shall: 

(1)  Include  the  name  and  complete 
address  of  petitioner; 

(2)  Identify  the  requirement  the 
petitioner  wants  waived  and  any 
information  in  support  of  the  request; 

(3)  Identify  the  class  of  persons  or 
class  of  commercial  motor  vehicle  for 
which  the  waiver  is  sought. 

(4)  Identify  the  type  of  operation 
addressed  in  the  petition. 

(5)  Indicate  what  benefit  would  be 
derived  from  the  issuance  of  a  waiver. 

(6)  Indicate  why  the  petition,  if 
granted,  would  not  diminish  the  safe 
operation  of  commercial  motor  vehicles. 

(7)  Include  any  other  pertinent 
material  the  Administrator  may  require. 

(c)  If  the  Administrator  determines 
that  the  petition  is  without  merit,  the 
Administrator  may  deny  the  petition. 
Notice  of  the  denial,  with  the  reasons 
therefor,  will  be  provided  to  the 
petitioner  in  writing. 

(d)  If  the  Administrator  determines 
that  the  petition  may  have  merit,  notice 
of  the  petition  will  be  published  in  the 
Federal  Register,  and  interested  persons 
will  be  afforded  an  opportunity  to 
comment  thereon.  After  such  notice  and 
opportunity  for  comment,  the 
Administrator  may  grant  or  deny  the 


petition.  Notice  of  the  disposition  of  the 
petition,  with  the  reasons  therefor,  will 
be  published  in  the  Federal  Register. 

Subpart  B — Single  License 
Requirement 

S  383.21     Number  of  drivers'  Uc«f>s«s. 

(a)  No  person  who  operates  a 
commercial  motor  vehicle  shall  at  any 
time  have  more  than  one  driver's 
license. 

(b)  Exception: 

(1)  Dxuing  the  10-day  penod  beginning 
on  the  date  such  person  is  issued  a 
driver's  license,  a  person  may  hold  more 
than  one  dnver's  license. 

(2)  A  person  may  have  more  than  one 
driver's  license  if  a  State  law  enacted 
before  June  1,  1986,  required  the  person 
to  have  more  than  one  dnver's  license. 
After  December  31,  1989.  this  exception 
shall  not  apply. 

Subpart  C— Notification  Requtrementa 
and  Empioyer  Re*ponsibiltti«« 

j  3*3.3 1     Mottflcstlon  of  convictJons  for 
drtver  vtotatiorw. 

(a)  Each  person  who  operates  a 
commercial  motor  vehicle,  who  has  a 
driver's  license  issued  by  a  State,  and 
who  violates  a  State  or  local  law 
relating  to  motor  vehicle  traffic  contrtjl 
(other  than  a  parking  violation)  in  any 
other  State  shall  notify  a  State  official 
designated  by  the  State  which  issued 
such  license,  of  such  violation.  The 
notification  must  be  made  within  30 
days  after  the  date  the  person  has  been 
convicted  or  found  to  have  committed 
the  violation, 

(b)  Each  person  who  operates  a 
commercial  motor  vehicle,  who  has  a 
driver's  license  issued  by  a  State,  and 
who  violates  a  State  or  local  law 
relating  to  motor  vehicle  traffic  control 
(other  than  a  parking  violation),  shall 
notify  his/her  employer  of  such 
violation.  The  notification  must  be  made 
within  30  days  after  the  date  the  person 
has  been  convicted  or  found  to  have 
committed  a  violation. 

(c)  Notification.  The  notification  to  the 
State  official  and  employer  must  be 
made  In  writing  and  contain  the 
following  information: 

(1)  Driver's  full  name; 

(2)  Driver's  hcense  number. 

(3)  Date  of  conviction; 

(4)  Nature  of  violation  of  a  State  or 
local  law  relating  to  motor  vehicle 
traffic  control  (other  than  parking); 

(5)  Indication  whether  the  violation 
was  in  a  commercial  motor  vehicle; 

(6)  Location  of  offense:  and 

(7)  Driver's  signature. 


;  3«3.33    Notification  of  drtver'a  license 
susper^siorts. 

F^ch  employee  who  has  a  driver's 
license  suspended,  revoked,  or  canceled 
by  a  State,  who  loses  the  right  to 
operate  a  commercial  motor  vehicle  in  a 
State  for  any  period,  or  who  is 
disqualified  from  operating  a 
commercial  motor  vehicle  for  any  period 
shall  notify  his/her  employer  of  such 
suspension,  revocation,  cancellation, 
lost  privilege,  or  disqualification.  The 
notification  must  be  made  before  the 
end  of  the  business  day  following  the 
day  the  employee  received  notice  of 
suspension,  revocation,  cancellation, 
lost  privilege,  or  disqualification. 

§  363.35    Notification  of  previous 
empioytrtent 

(a)  Any  person  applying  for 
employment  as  an  operator  of  a 
commercial  motor  vehicle  shall  provide 
at  the  time  of  application  for 
employment,  the  information  specified 
in  paragraph  (c)  of  this  section. 

(b)  All  employers  shall  request  the 
information  specified  in  paragraph  (c)  of 
this  section  from  all  persons  applying 
for  employment  as  a  commercial  motor 
vehicle  operator.  The  request  shall  be 
made  at  the  time  of  application  for 
employment. 

(c)  The  following  employment  history 
information  for  the  10  years  preceding 
the  date  the  application  is  submitted 
shall  be  presented  to  the  prospective 
employer  by  the  applicant: 

(1)  A  list  of  the  names  and  addn'sses 
of  the  applicant's  previous  employers  for 
which  the  applicant  was  an  operator  of 

a  commercial  motor  vehicle; 

(2)  The  dates  the  applicant  was 
employed  by  these  employers;  and 

(3)  The  reason  for  leaving  such 
employment. 

(d)  The  applicant  shall  certify  that  all 
Information  furnished  is  true  and 
complete. 

(e)  An  employer  may  require  an 
applicant  to  provide  additional 
information. 

(f)  Before  an  application  is  submitted, 
the  employer  shall  inform  the  applicant 
that  the  information  he/she  provides  in 
accordance  with  paragraph  (c)  of  this 
section  may  be  used  and  the  applicant's 
previous  employers  may  be  contacted 
for  the  purpose  of  investigating  the 
applicant's  work  history 

§  383.37    Employer  responslt>ittties. 

No  employee  shall  knowingly  allow, 
require,  permit,  or  authorize  an 
employee  to  operate  a  commercial 
motor  vehicle  In  the  United  States 
during  any  period — 


(a)  In  which  the  employee  has  a 
commercial  motor  vehicle  driver's 
license  suspended,  revoked,  or  canceled 
by  a  State,  has  lost  the  right  to  operate  a 
commercial  motor  vehicle  in  a  State,  or 
has  been  disqualified  from  operating  a 
commercial  motor  vehicle;  or 

(b)  In  which  the  employee  has  more 
than  one  commercial  motor  vehicle 
driver's  license,  except  during  the  10- 
day  period  beginning  on  the  date  such 
employee  is  issued  a  driver's  license  and 
except,  whenever  a  State  law  enacted 
on  or  before  June  1,  1986,  requires  such 
employee  to  have  more  than  one  driver's 
license.  The  second  exception  shall  not 
be  effective  after  December  31, 1989. 

Subpart  D— Federal  Disqualifications 
and  Penalities 

§383.51     Dtsquallflcatton  of  drivers. 

(a)  General.  A  driver  who  is 
disqualified  shall  not  drive  a 
commercial  motor  vehicle.  An  employer 
shall  not  knowingly  allow,  require, 
permit,  or  authorize  a  driver  who  is 
disqualified  to  drive  a  commercial  motor 
vehicle. 

(b)  Disqualification  for  criminal 
offenses.— \\]  General  rule.  A  driver 
who  is  convicted  of  a  disqualifying 
offense  specified  in  paragraph  (b)(2)  of 
this  section,  is  disqualified  for  the  time 
specified  in  paragraph  (b)(3)  of  this 
section,  if  the  offense  was  committed 
while  operating  a  commercial  motor 
vehicle. 

(2)  Disqualifying  offenses.  The 
following  offenses  are  disqualifying 
offenses: 

(i)  Operating  a  commercial  motor 
vehicle  under  the  infiuence  of  alcohol  or 
a  controlled  substance  as  defined  under 
section  102(6)  of  the  Controlled 
Substances  Act  (21  U.S.C.  802(6)), 
including  all  substances  listed  in 
Schedules  I  through  V  of  21  CFR  Part 
1308.  as  they  may  be  amended  from  time 
to  time.  Schedule  I  substances  are 
identified  in  Appendix  D  of  this 
subchapter  and  Schedules  II  through  V 
are  identified  in  Appendix  E  of  this 
subchapter 

(ii)  Leaving  the  scene  of  an  accident 
involving  a  commercial  motor  vehicle; 

(iii)  A  felony  involving  the  use  of  a 
commercial  motor  vehicle,  other  than  a 
felony  described  in  paragraph  (b)(2)(iv) 
of  this  section:  or 

(iv)  The  use  of  a  commercial  motor 
vehicle  in  the  commission  of  a  felony 
involving  manufacturing,  distributing,  or 
dispensing  a  controlled  substance  when 
defined  as  any  substance  under  section 
102(6)  of  the  Controlled  Substances  Act 
(21  U.S.C  802(6))  including  all 
substances  listed  in  Schedules  I  through 
V  of  21  CFR  Part  1308,  as  they  may  be 


amended  from  time  to  time.  Schedule  I 
substances  are  identified  in  Appendix  D 
of  this  subchapter  and  Schedules  II 
through  V  are  identified  in  Appendix  E 
of  this  subchapter. 

(3)  Duration  of  disqualification  for 
criminal  misconduct. — (i)  First 
offenders.  A  driver  is  disqualified  for  1 
year  after  the  date  the  driver  is  found  to 
have  committed  an  offense  described  in 
paragraphs  (b)(2)(i)  through  (b)(2)(iii)  of 
this  section,  provided  the  vehicle  was 
not  transporting  hazardous  materials 
required  to  be  placarded  under  the 
Hazardous  Materials  Transportation 
Act  (49  U.S.C.  App.  1801-1813). 

(ii)  First  offenders  transporting 
hazardous  materials.  A  driver  is 
disqualified  for  3  years  after  the  date  the 
driver  is  found  to  have  committed  an 
offense  described  in  paragraphs  (b)(2)(i) 
through  (iii)  of  this  section,  if  the  vehicle 
was  transporting  hazardous  materials 
required  to  be  placarded  under  the 
Hazardous  Materials  Transporation  Act 
(49  use.  1801-1813. 

(iii)  First  offenders  of  controlled 
substance  felonies.  A  driver  is 
disqualified  for  life  after  the  driver  is 
found  to  have  committed  an  offense 
described  in  paragraph  (b)[2)(iv)  of  this 
section. 

(iv)  Subsequent  Offenders.  A  driver  is 
disqualified  for  life  after  the  date  the 
driver  is  found  to  have  committed  an 
offense  described  in  paragraphs  (b)(2)(i) 
through  (b)(2)(iii)  of  this  section,  if  the 
driver  had  been  found  to  have 
committed  once  before  any  offense 
described  in  paragraphs  (b)(2)(i)  through 
(b)(2)(iii)  of  this  section. 

(c)  Disqualification  for  serious  traffic 
violations. — (1)  General  rule.  A  driver 
who  is  found  to  have  committed  a 
disqualifying  offense  specified  in 
paragraph  (c)(2)  of  this  section,  is 
disqualified  for  the  period  of  time 
specified  in  paragraph  (c)(3)  of  this 
section,  if  the  offense  was  committed 
while  operating  a  commercial  motor 
vehicle. 

(2)  Serious  traffic  violations.  The 
following  violations  are  disqualifying 
offenses: 

(i)  Excessive  speeding; 

(ii)  Reckless  driving,  as  defined  under 
State  or  local  law;  and 

(iii)  A  violation  of  a  State  or  local  law 
relating  to  motor  vehicle  traffic  control 
(other  than  a  parking  violation)  arising 
in  connection  with  a  fatal  traffic 
accident.  (Serious  traffic  violations 
exclude  vehicle  weight  and  vehicle 
defect  violations.) 

(3)  Duration  of  disqualification  for 
serious  traffic  violations — (i)  Second 
violation.  A  driver  is  disqualified  for  60 
days  if,  during  any  3-year  period,  the 


driver  is  found  to  have  committed  two 
serious  traffic  violations. 

(ii)  Third  violation.  A  driver  is 
disqualified  for  120  days  if.  dunng  any  3- 
year  period,  the  driver  is  found  to  have 
committed  three  serious  traffic 
violations. 

§383.53    Pwtattles. 

Any  person  who  violates  the  rules  set 
forth  in  subparts  B  and  C  may  be  subject 
to  civil  or  criminal  penalties  as  provided 
for  in  49  U.S.C.  521(b).  as  amended  by 
section  12012  of  Pub.  L  99-570. 

Technical  Amendments 

Due  to  the  addition  of  Part  383  to  Title 
49  CFR,  Chapter  IV,  Subchapter  B,  the 
following  technical  amendments  are 
necessary  to  correct  citations  found  in 
other  parts  of  Title  49  CFR  and  are  set 
forth  below. 

PART  391— {AMENDED] 

2.  Section  391.11(b)(7)  is  revised  to 
read  as  follows: 

S  39 1 .  11    Ouallficetions  of  drfvers. 

*  •  •  «  « 

(b)  •  •  * 

(7)  Has  a  currently  valid  commercial 
motor  vehicle  operator's  license  issued 
only  from  one  State  or  jurisdiction, 
except  whenever  a  State  law  enacted  on 
or  before  June  1. 1986,  requires  such 
person  to  have  more  than  one  driver's 
license.  This  exception  shall  not  be 
effective  after  December  31, 1989. 

•  •        •        •        • 

3.  Section  391.21  is  amended  by 
removing  the  word  "and"  at  the  end  of 
paragraph  (b)(10),  by  redesignating 
(b)(ll)  as  (b)(12).  and  by  adding  a  new 
paragraph  (b)(ll]  to  read  as  follows: 

S  391.21    Appllcatton  for  employment. 

•  •         •         *         • 

(b)  •  *  • 

(11)  For  those  drivers  applying  to 
operate  a  conunercial  motor  vehicle  as 
defined  by  Part  383  of  this  subchapter,  a 
list  of  the  names  and  addresses  of  the 
applicant's  employers  during  the  7-year 
period  preceding  the  3  years  contamed 
in  paragraph  (b)(10)  of  this  section  for 
which  the  applicant  was  an  operator  of 
a  commercial  motor  vehicle,  together 
with  the  dates  of  employment  and  the 
reasons  for  leaving  such  employment. 

•  •        •        «        • 

4.  Section  391.27  is  amended  by 
adding  a  new  paragraph  (e)  as  follows: 

§  391.27    Record  of  violations. 

*  *  •  •  • 

(e)  Drivers  who  have  provided 
information  required  by  %  383.31  of  this 
subchapter  need  not  repeat  that 
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information  in  the  annual  list  of 
violations  required  by  this  section. 

SUBCHAPTER  B— [AMENOfDl 

APPENDIX  D—(  AMENDED) 

5.  Subchapter  B  is  amended  by 
revising  the  title  of  Appendix  D  to  read 
'Table  of  Disqualifying  Drugs  and  Other 
Substances,  Schedule  I." 

APPENDIX  E— (ADDED! 

6.  Subchapter  B  is  am.  niirti  by  adding 

Appendix  E  to  reafl  as  filliws 

APPENDIX  E  TO  SUBCHAPTER  B— 
TABLES  OF  DISQUALIFYING  DRUGS 
AND  OTHER  SUBSTANCES. 
SCHEDULES  II  THROUGH  V 

Schedules  II  through  V  of  the  drug 
classification  system  are  adopted  in 
whole  from  21  CFR  1308.12  through  1308. 
15.  Schedules  of  Controlled  Substances. 

!KR  Doc.  87-12467  Filed  5-29-87;  8:45  am] 
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Office 
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also  appears  in  the  latest  issue  of  the  LSA  (Ust  ot  CFR  Sectwns 
A'ttKted),  which  is  revised  monthfy. 
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TABLE  OF  EFFECTIVE  DATES  AND  TIME  PERIODS— JUNE  1987 


This  table  is  used  by  the  Office  of  the 
Federal  Register  to  compute  certain 
dates,  such  as  effective  dates  and 
comment  deadlines,  which  appear  in 


agency  documents.  In  computing  these 
dates,  the  day  after  publication  is 
counted  as  the  first  day. 
When  a  date  falls  on  a  weekend  or 


holiday,  the  next  Federal  business  day 
is  used.  (See  1  CFR  18.17) 

A  new  table  will  be  published  in  the 
first  issue  of  each  month. 

1 


1987 


Date  or  FR 

PUBLIOkTKM 

15  DAYS  atteh 
POeUCATION 

30  OAVS  AFTtH 
PUBUCATION 

45  DAYS  ATTEH 
PUeUOTION 
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PUBLICATION 
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PUBLICATION 

June  1 
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July  16 
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August  31 

June  2 

June  17 

July  2 
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FEDERAL  RETIREMENT  THRIFT 
INVESTMENT  BOARD 

5  CFR  Part  1600 

Employee  Electlont  To  Contribute  to 
the  Thrift  Savings  Plan;  Request  for 
Comments  on  Interim  Rule 

agency:  Federal  Retirement  Thrift 

Investment  Board. 

ACnOK:  Amendment  to  interim  rule  with 
request  for  comments. 

summary:  On  March  2.  1987,  the  Board 
published  interim  regulations  in  5  CFR 
Part  1600  governing  employee  elections 
to  contnbute  to  the  Thrift  Savings  Plan. 
Section  1600.2(d)  of  these  regulations 
addresses  the  situation  where  an 
employee,  for  reasons  beyond  his  or  her 
control,  was  unable  to  make  an  election 
within  the  time  period  prescribed  by  the 
regulations.  On  May  13,  1987,  the  Board 
issued  regulations  governing  the 
correction  of  administrative  errors 
which  also  addresses  situations  where 
an  employee  fails  to  participate  or  is 
delayed  m  participating  in  the  Thrift 
Savings  Plan  for  reasons  beyond  his  or 
her  control.  The  Board's  error  correcting 
regulations  are  intended  to  be  the  single 
point  of  reference  for  addressing 
problems  of  belated  employee 
participation  as  well  as  administrative 
errors  on  the  part  of  the  agencies  or  the 
Board,  Therefore,  it  is  necessary  to 
amend  S  1600.2(d)  to  avoid  inconsistent 
action  on  the  part  of  agencies  who  are 
resolving  questions  of  belated  employee 
participation  in  the  Thrift  Savings  Plan 

DATES:  Amendment  effective  June  2, 
1987,  comments  must  be  received  by 
July  24,  1987. 

ADDRESS:  Comments  may  be  sent  to: 
lohn  ].  O'Meara,  Federal  Retirement 
Thrift  Investment  Board.  Benjamin 
Franklin  Station.  P  O  Box  511, 
Washington.  DC  20044. 


FOR  FURTHER  INFORMATION  CONTACT: 

John  J.  OMeara,  (202)  653-2573. 

SUPPLEMENTARY  INFORMATION:  The 

Federal  Retirement  Thrift  Investment 
Board  (the  Board)  was  established  by 
Pub.  L  99-335  (June  6, 1986).  Ihe  Federal 
Employee's  Retirement  System  Act  of 
1986  (codified  principally  at  5  U.S.C. 
8401  through  8479),  as  amended  by  Pub. 
L.  9&-509,  the  Omnibus  Budget 
Reconciliation  Act  of  1988,  and  Pub.  L 
99-556.  the  Federal  Employees' 
Retirement  System  Technical 
Corrections  Act  of  1986,  to  administer 
the  Thrift  Savings  Plan  for  Federal 
employees.  Regulations  of  the  Board  are 
contained  in  Title  5,  CFR,  Chapter  IV. 
Parts  1600-1699.  The  Executive  Director 
of  the  Board  is  publishing  an 
amendment  to  CFR  1600.2. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
They  will  affect  only  internal 
government  procedures  for  correcting 
errors  involving  employee  participation 
in  the  Thrift  Savings  Plan. 

Paperwork  Reduction  Act 

1  certify  that  these  regulations  do  not 
require  additional  reporting  under  the 
critena  of  the  Paperwork  Reduction  Act 
of  1980. 

Waiver  of  Notice  of  Proposed 
Rulemaking  and  30-day  Delay  of 
Effective  Date 

Pursuant  to  5  U.S.C.  553(b)(B)  and 
(d)(3),  I  find  that  good  cause  exists  for 
waiving  the  general  notice  of  proposed 
rulemaking  and  for  making  these 
regulations  effective  in  less  than  30 
days.  This  amendment  is  being 
published  as  an  interim  regulation 
because  the  statutory  commencement  of 
the  Thrift  Savings  Plan  was  April  1, 
1987,  and  it  is  necessary  for  the  Board  to 
have  a  procedure  in  place  in  order  to 
ensure  that  situations  involving  belated 
employee  elections  are  addressed  in  a 
uniform  manner  by  the  applicable 
agencies. 

Ust  of  Subjects  in  5  CFR  Part  1600 

Administrative  practice  and 
procedure.  Employee  benefit  plans. 
Government  employees.  Pensions, 
Retirement. 


Federal  Retirement  Thrift  InvesUnent 
Board- 
Francis  X.  Cavanaugh, 

Executive  Director. 

PART  leOO-EMPLOYEE  ELECTIONS 
TO  CONTRIBUTE  TO  THE  THRIFT 
SAVINGS  PLAN 

For  the  reasons  set  forth  in  the 
preamble,  5  CFR  Part  1600  is  amended 
as  follows: 

1.  The  authority  citation  for  Part  1600 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  8351.  5  U.S.C, 
8432(b)(1)(A),  5  U.S.C.  6474  {b)(5)  and  (c)(1). 

2.  5  CFR  1600.2(d)  is  revised  to  read  as 
follows: 

§  1600.2    Periods  for  making  elections 
■         •         t         *         • 

(d)  Belated  elections.  When  an 

employee,  for  reasons  beyond  his  or  her 
control,  was  unable  to  make  an  election 
within  the  time  limits  prescribed  by 
these  regulations,  the  employee's  agency 
shall  take  appropriate  action  in 
accordance  with  5  CFR  1605.2. 

[FR  Doc  P"-125m  Filed  6-1-87;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  900 

Procedure  for  the  Conduct  of 
Referenda  In  Connection  With 
Marketing  Order*  for  Eggs  and  Spent 
Fowl;  Correction 

AGENCY:  Agricultural  Marketing  Service. 

USDA. 

ACTION:  Final  rule;  Correction. 

summary:  This  document  corrects  the 
title  of  signatory  of  the  final  rule 
concemmg  the  procedure  for  the 
conduct  of  referenda  in  connection  with 
the  marketing  order  for  eggs  and  spent 
fowl. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  N   Hooper,  (202)  44--4906 
SUPPLEMENTARY  INFORMATION:  In  FR 

Doc.  67-9334  beginning  on  page  13630  in 
the  issue  of  Friday,  Apni  24. 198",  make 
the  following  correction: 

On  page  13632.  in  the  first  column. 
after  the  signature,  the  title 
"Administrator  Financial  Management 
Division"  is  corrected  to  read 
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"Administrator,  Agricultural  Marketing 
Service". 

Signed  in  Washington,  DC  on  May  28, 1967. 
).  Patrick  Boyle. 
Administrator. 
(FR  D<x:  87-12310  Filed  6-1-87;  8:45  amj 

BILUNQ  COOC   1410-03-11 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Ch.  I 

Revocation  of  PoNcy  Statement 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Policy  statement:  revocation. 

correction. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  is  correcting  the  document 
appearing  in  the  Federal  Register  on 
November  1. 1985  (50  FR  45597)  that 
revoked  policy  statements  published  by 
the  Commission  which  have  been 
superseded  by  agency  action  or  became 
obsolete  in  some  other  way  and  listed 
current  NRC  policy  statements.  This 
action  is  necessary  to  include  an 
obsolete  policy  statement  in  the  list  of 
policy  statements  being  revoked.  The 
policy  statement  was  inadvertently 
omitted  from  the  list  of  revoked  policy 
Statements  in  the  November  1, 1985 
document. 

EFFECTIVE  DATE:  [une  2.  1987. 
ADDRESS:  Chief.  Rules  and  Procedures 
Branch,  Division  of  Rules  and  Records. 
Office  of  Administration  and  Resources 
Management.  U.S.  Nuclear  Regulatory 
Commission.  WnshmKlon,  DC  20555. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  L  Meyer.  Chief,  Rules  and 
Procedures  Branch.  Division  of  Rules 
and  Records,  Office  of  Administration 
and  Resources  Management,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555,  Telephone:  (301) 
492-7086  or  Toll  Free  800-388-5642. 
SUPPLEMENTARY  INFORMATION:  On  page 

45598,  the  following  statemert  should  be 
inserted  as  item  23  in  the  list  of  policy 
statements  being  revoked: 

23.  Consideration  of  Psychological 
Stress  Issues  (47  FR  31762;  July  22, 
1982) — Superseded  by  Metropolitan 
Edison  Co.  v.  People  Against  Nuclear 
Energy.  480  U.S.  786  (1983). 

Dated  at  Washington.  DC,  this  26t}i  day  of 
May,  1967. 

For  the  Nuclear  Regulatory  Commission. 
Samuel ).  Chilk. 
Secretary  of  the  CowmiBsion. 
[FR  Doc  87-12518  Filed  8-1-87;  8:45  am) 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

17  CFR  Part  140 

Conduct  of  Members  and  Employees 
of  tt>e  Commission 

agency:  Commodity  Futures  Trading 

Commission. 

ACTIOm:  Final  rule. 

summary:  The  rule  revises  the 
Conmussion's  Code  of  Conduct  for 
Commission  members  and  employees  to 
conform  to  section  9(d)  of  the 
Commodity  Exchange  Act,  as  amended 
by  the  Futures  Trading  Act  of  1988. 
regarding  trdnsactions  that  are 
forbidden  or  authorized  to  be  engaged  in 
by  Commission  members  and 
employees. 

EFFECTIVE  DATE;  July  2,  198" 

FOR  FURTHER  INFORMATION  CONTACT. 

)oel  R.  Maillie,  Attorney.  Office  of  the 
Ceneral  Cotinsel.  Commodity  Futures 
Trading  Commission.  20J3  k  Street, 
NW..  Washington,  DC  20581.  Telephone; 
(202)  254-9880. 
SUPPLEMENTARY  INFORMATION:  On 

March  4. 1987,  the  Commission 
published  for  public  comment  a  proposal 
to  revise  its  Code  of  Conduct  17  CFR 
140.735-1  et  seq.  (1986),  which  generally 
establishes  ethical  standards  for 
Commission  members  and  empioyees 
(52  FR  6588).  The  revislon.s  to  the  Code 
of  Conduct  were  proposed  to  conform  to 
amendments  to  section  9(d)  of  the 
Commodity  Exchange  Act  made  by  the 
Futures  Trading  Act  of  1986.  Pub.  L  99- 
641  (signed  November  10.  1986).  The 
Commission  received  no  comments  in 
response  to  the  notice  of  proposed 
rulemaking  and  has  decided  to  adopt  the 
rule  as  proposed.  The  Commission's 
action  relates  solely  to  agency 
organimtion.  procedure,  and  practice. 

Regulatory  Flexibility  Act;  Paperwork 
Reduction  Act 

The  Regulatory  Flexibility  Act.  5 
U.S.C.  601  et  «f>(7  .  requires  agencies  to 
consider  the  impart  of  proposed  rules  on 
small  entities  It  is  not  anticipated  that 
these  revisions  to  the  Code  of  Conduct 
will  impose  any  new  burden  on  small 
entities.  Accordingly,  the  Chairman,  on 
behalf  of  the  Commission,  hereby 
certifies  pursuant  to  5  U.S.C.  e05(b)  that 
the  rule  promulgated  herein  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Because  the  rule  adopted  herein  does 
not  contain  a  collection  of  information 
requirement,  or  an  "information 
collection  request"  within  the  meaning 
of  44  U.S.C.  350..(4).  the  Commission  has 


determined  that  the  provisions  of  the 

Paperwork  Reduction  Act  do  not  apply. 

List  of  Subjects  in  17  CFR  Pari  140 

Commodity  futures.  Conflict  of 
interests,  Ethics,  Organizations  and 
fimctions 

PART  140— (AMENDED) 

Accordingly,  the  Commission, 
pursuant  to  the  authority  contained  in 
sections  2(a)|ll).  8al5).  and  9(d)  of  the 
Commodity  Exchange  Act,  7  U  S.C.  4a(j) 
and  12a(5),  and  Pub.  L  9»-641,  Fjcecutive 
Order  11222.  3  CFR,  1964-65  Comp.,  as 
amended,  and  5  CFR  735  104.  amends  its 
Code  of  Conduct.  Subpart  C  of  Part  140 
of  Chapter  1  of  Title  17  of  the  Code  of 
Federal  Regulations  as  specified  below; 

1.  The  authority  citation  for  Part  140. 
Subpart  C,  continues  to  read  as  follows; 

Authority:  Sec.  ea{5).  49  Stat.  1501.  as 
amended  (7  U.S.C  12a(5));  E.0. 11222.  3  CFR, 
1964-1965  Comp.;  5  CFR  735  104. 

2.  In  S  140735-4  paragraphs  (b)  (1) 

and  (2)  are  revised  to  read  as  follows: 


S  140.73&-4 


[AmendedJ 


(b)  •  •   • 

(1)  Participate,  directly  or  indirectly, 
in  any  transaction 

(i)  Involving  a  contract  of  sale  of  any 
commodity  for  future  delivery; 

(ii)  Involving  any  commodity  that  is  of 
the  character  of.  or  is  commonly  knowm 
to  the  trade  as.  an  option,  privilege, 
indemnity,  bid,  offer,  put,  call,  advance 
guaranty  or  decline  guaranty;  or 

(iii)  For  the  delivery  of  any  commodity 
that  is  or  is  to  be  executed  pursuant  to  a 
standardized  contract  commonly  known 
to  the  trade  as  a  margin  account,  margin 
contract,  leverage  account  or  leverage 
contract  or  similar  contracts  when 
subject  to  regulation  by  the  Commission 
under  section  19  of  the  Act;  except  that 
the  prohibitions  in  paragraphs  (b)(1)  (i) 
and  (ii)  of  this  section  shall  not  apply  to; 

(A)  A  transaction  in  connection  with  a 
fanning,  ranching,  oil  and  gas,  mineral 
rights  or  other  natural  resource 
operation  in  which  the  Commission 
member  or  employee  has  a  financial 
interest,  if  the  Commission  member  or 
employee  is  not  involved  in  the  decision 
to  engage  in.  and  does  not  have  prior 
knowledge  of.  the  actual  futures  or 
option  transaction  and  has  previously 
notified  the  General  Counsel  in  wnting 
of  the  nature  of  the  operation,  the  extent 
of  the  member's  or  employee  s  interest, 
the  types  of  transactions  in  which  the 
operation  may  engage  and  the  identity 
of  the  person  or  persons  who  will  make 
trading  decisions  for  the  operation;  or 


(B)  A  transaction  entered  into  by  any 
investment  company  (e.g..  a  mutual 
fund)  of  similar  pooled  investment  entity 
other  then  one  operated  by  a  person 
who  is  a  commodity  pool  operator  with 
respect  to  that  entity,  in  which  the  direct 
or  indirect  ovvnership  interest  of  the 
Commission  member  or  employee  is 
limited  to  and  represents  less  than  1%  of 
the  total  ownership  interest  of  the  fund 
or  entity  and  with  which  the 
Conunission  member  or  employee  has 
no  other  relationship;* 

(2)  Participate,  directly  or  indirectly, 
in  any  investment  transaction  involving 
an  actual  commodity  if 

(i)  The  transaction  involves  the  use  of 
nonpublic  information,  or 

(ii)  The  transaction  is  effectuated  by 
an  instrument  regulated  by  the 
Commission,  and  is  not  In  connection 
with  a  transaction  permitted  under 
paragraph  (b)(1)  of  this  section,  or 

(iii)  The  transaction  is  effected  by  an 
instrument  functionally  equivalent  to  an 
instrument  regulated  by  the 
Commission:' 


•  Aitention  \t  directed  to  section  9fb)  of  the 
Commodiry  Exchange  Act.  which  make«  it  a  felony 
(or  any  member  or  employee  of  the  Commiaaion.  or 
agani  tl>ereo{.  to  partiapala.  directly  or  indlrecUy  in. 
inter  alia,  any  commodity  futurei.  option  or 
leverage  traniaction.  unieas  authorized  to  do  ao  by 
Commiaaion  rule  or  regulation  Attention  is  also 
directed  17  CFK  4.S,  which  axcludea  certain 
otherwia*  regulated  paraons  from  the  dehniUon  of 
"commodity  pool  operator"  with  respect  to  the 
operation  of  specific  investment  entities  enumerated 
in  the  regulation. 

Although  not  required,  if  they  choose  to  do  sa 
Comnuasion  memtwra  of  employeea  may  use 
powers  of  attorney  or  other  arrangementa  m  order 
to  meet  the  notice  requirements  of.  and  to  assure 
that  they  have  no  control  or  knowledge  of  futures  or 
option  transactions  permitted  under  paragraph 
(b)(1||A)  of  this  section.  A  Commission  member  of 
employee  considering  tuch  arrangements  should 
cooauJt  with  the  Office  of  tlie  Ceneral  Counael  in 
advance  for  approval.  Should  a  Commusioner  or 
employee  gain  knowledge  of  an  actual  futures  or 
option  tranaactioD  that  has  already  taken  place  and 
the  market  poa ition  represented  by  that  transaction 
atill  reaoama  open,  he  or  ahe  ahould  promptly  report 
that  fact  and  all  other  details  to  the  General 
Counael  and  aeek  advux  as  to  what  action, 
including  recusal  from  pending  matters  involving 
thai  market,  may  be  appropriate. 

•  Attention  Is  directed  to  section  9(d)  of  the 
Conunodtty  Exchange  Act  that  providea.  among 
othar  thinga.  that  ii  shall  be  a  felony  for  any 
Commission  memt>er  or  employee  to  participate  m 
any  investment  transaction  in  an  actual  commodity 
that  the  Commiaaion  t>y  rule  or  regulation  has 
prohibited  to  Commiaaion  mamb«^  and  employees 
A  tranaaction  involving  an  inatrument  that  la  the 
"functional  equivalent  to  an  instrument  regulated  by 
the  Commission"  would  include,  for  example,  but  is 
not  limited  ta  a  tranaaction  in  a  stock  index 
effectuated  through  the  purchaae  or  sale  of  an 
option  traded  on  a  national  aecuntiee  exchange 
where  the  stock  index  also  underlies  a  futures 
contract  regulated  by  the  Commission  Attention  is 
•lao  directed  to  )  140  nS-lB  of  this  Part  for 
information  regarding  interpretative  and  adviaory 
servtca  by  ttic  General  Couosel  of  the  Commission 


Issued  in  Washingtoa  DC  on  May  2a  1987, 
by  the  Conunission 
lean  A  Webb,  , 

Secretary  to  the  Commission. 
[FR  Doc  87-12479  Filed  6-1-87;  8:45  am] 
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DEPARTyENT  OF  THE  TREASURY 

Customs  Servtca 

19  CFR  Parts  4,  24,  146,  and  178 

HartKtr  Maintartanca  Fae;  Extanaion  of 
Commant  Pariod 

agency:  U.S.  Customs  Service, 
Department  of  the  Treasury, 

action:  Interim  regulations;  extension  of 
comment  period. 

summary:  This  notice  extends  the 
period  of  time  within  which  interested 
members  of  the  public  may  submit 
comments  concerning  interim 
amendments  of  the  Customs  Regulations 
to  implement  provisions  of  the  Water 
Resources  Development  Act  of  1986  (the 
Act)  which  authorizes  the  Customs 
Service  to  assess  a  harbor  maintenance 
fee  of  0.04  percent  (.0004)  on  the  value  of 
commercial  cargo  loaded  on  or  unloaded 
from  a  commercial  vessel  at  a  port 
within  the  definition  of  the  Act.  TTie 
harbor  maintenance  fee  applies  to  port 
uses  by  commercial  vessels  which  load 
or  unload  merchandise  or  passengers 
imless  specifically  exempted  from  the 
fee.  The  proceeds  of  the  fee  collected  by 
Customs,  together  with  certain  other 
fees,  are  deposited  in  the  Harbor 
Maintenance  Trust  Fund  which  is  made 
available,  subject  to  appropriations,  to 
the  U.S.  Army  Corps  of  Engineers  for  the 
improvement  and  maintenance  of  U.S. 
ports  and  harbors. 

The  amendments  were  made  on  an 
interim  basis  by  the  publication  of  TO. 
87-44  in  the  Federal  Register  of  March 
30, 1987  (52  FR  10198),  due  to  the  limited 
period  of  time  available  to  initiate  the 
changes  before  the  law  became  effective 
on  April  1, 1987.  However,  written 
comments  were  invited  for 
consideration  before  a  fmal  rule  is 
issued.  Comments  were  to  have  been 
received  on  or  before  May  29. 1987. 
Customs  has  received  several  requests 
to  extend  the  comment  period  because 
additional  time  is  required  to  prepare 
reasonably  responsive  comments. 
Customs  believes  the  request  have 
merit.  Accordingly,  the  period  of  time  for 
the  submission  of  comments  is  being 
extended  90  days, 

DATE:  Comments  are  requested  on  or 
before  August  28, 1987. 


ADDRESS:  Comments  may  be  submitted 
to  and  mspected  at  the  Regulations 
Control  Branch.  U.S.  Customs  Service, 
Room  2428, 1301  Constitution  Avenue. 
NW.,  Washington.  DC  20229. 

All  comments  submitted  will  be 
available  for  public  inspection  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552).  {  1.4, 
Treasury  Department  Regulations  (31 
CFR  1.4).  and  S  103.11(b).  Customs 
Regtilations  (19  CFR  103.11(b)).  between 
9:00  a.m.  and  4:30  p.m.  on  nonnal 
business  days,  at  the  addrefs  above. 
FOR  FURTHER  INFORMATION  CONTACT 
Jean  F.  Maguire.  Director.  User  Fee  Task 
Force  (202-566-5868). 

Dated:  May  28. 1967. 
Hwry  B.  Fox, 

Acting  Director,  Office  of  Regulations  & 

Rulings. 

[FR  Doc  87-12615  Filed  5-29-87;  3:27  pmj 
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DEPARTMENT  OF  LABOR 

Employmant  and  Training 
Administration 

20  CFR  Part  656 

Lat)or  Certification  Procass  for  the 
Permanent  Employnrtent  of  Aliana  In 
the  United  States;  Removal  ot 
Physicians  From  Schedule  A 

agency:  Employment  and  Training 
Administration.  Labor. 
ACTION:  Final  rule. 

SUMMARY:  The  Employment  and 
Training  Administration  of  the 
Department  of  I^bor  (DOL)  is  amending 
its  regulations  relating  to  the 
certification  of  immigrant  aliens  for 
permanent  employment  in  the  United 
States.  The  amendments  remove  alien 
graduates  of  foreign  medical  schools 
from  the  Schedule  A  precertificaUon  list 
EFFECTIVE  DATE:  These  amendments 
apply  to  applications  for  permanent 
alien  labor  certification  received  for 
processing  on  or  after  Jidy  2, 1987. 
However,  those  alien  graduates  of 
foreign  medical  schools  who:  (1)  Are  in 
possession  of  a  statement  signed  by  the 
appropriate  Regional  Health 
Administrator  (RHA),  Department  of 
Health  and  Human  Services  (HHS), 
required  by  20  CFR  656.221c)(2)(ii)  (1986) 
of  DOL's  regulations,  as  of  the  effective 
date  of  the  final  rule:  and  (2)  file  q  \asa 
petition  accompamed  bv  the  statement 
of  the  RHA.  HHS,  and  the 
documentation  required  by  20  CFR 
656.20(d)  (1986)  within  one  year  of  the 
date  the  statement  of  the  RHA,  HHS, 


UM  I 
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was  signed,  shall  be  allowed  to 
complete  the  Schedule  A  process.  Those 
aliens  who  have  requested  but  have  not 
received  a  shortage  statement  by  the 
effective  date  of  the  final  rule  shall  not 
be  allowed  to  complete  the  Schedule  A 
process. 

FOfl  FURTHER  INFORMATION  CONTACT 

Mr.  ThoniaH  M  Bruening.  Chief,  Division 
of  Foreign  l^bor  Certification. 
Telephone:  202-535-0163. 
SUPPLEMENTARY  INFORMATION:  On 
jiiniiary  24,  1986.  the  Kmployment  and 
Training  Administration  (FTA)  of  the 
Department  of  Labor  (DOL)  pubhshed  in 
the  Federal  Register  a  Notice  of 
Proposed  Rulemaking  proposing  to 
amend  ETA  s  regulations  at  21)  CFR  Part 
656  to  remove  alien  graduates  of  foreign 
medical  schools  from  the  Schedule  A 
precertification  list  (51  FR  31»1).  This 
document  adopts  final  regulations  based 
upon  thai  January  24,  1986,  Notice  of 
Proposed  Rulemaking  FTA's  regulations 
for  the  certification  of  immigrant  aliens 
for  permanent  employment  in  the  United 
States  are  issued  pursuant  to  section 
212(a)(14)  of  the  Immigration  and 
Natonality  Act  (INA),  8  U.S.C. 
1182(a)(14).  However,  those  alien 
physicians  (and  surgeons)  who  are  of 
exceptional  ability  in  a  science  or  art 
will  remain  on  Schedule  A.  Group  II. 

Permanent  .Alien  Employment 
Certification  Process 

Pursuant  to  the  Immigration  and 
Nationality  Act  (INA).  t)efore  the 
Department  of  State  (DOS)  and  the 
Immigration  and  Naturalization  Service 
(INS)  issue  visas  and  admit  certain 
immigrant  aliens  to  work  permanently  in 
the  United  States,  the  Secretary  of  Labor 
must  first  certify  to  the  Secretary  of 
State  and  to  the  Attorney  General  that: 

(a)  There  are  not  sufficient  United 
Slates  workers,  who  are  able,  willing, 
qualified,  and  available  at  the  time  of 
the  application  for  a  visa  and  admissum 
into  the  United  States  and  at  the  place 
where  the  alien  is  to  perform  the  work; 
and 

(b)  The  employment  of  the  alien  will 
not  adversely  affect  the  wages  and 
working  conditions  of  similarly 
employed  United  States  workers.  8 
U.S.C.  n82(a)(14). 

DepartmrnI  of  Labor  Regulations 

Pursuant  to  8  U  S.C.  1182(a)(14),  DOL 
has  promulgated  regulations  at  20  CFR 
Part  656  to  implement  the  labor 
certification  process  for  the  permanent 
employment  of  immigrant  aliens  in  the 
United  States. 

The  regulations  at  20  CFT*  Part  656  set 
forth  the  fact-finding  process  designed 
to  develop  information  sufficient  to 


support  the  granting  or  denial  of  a 
permanent  labor  certification.  Part  656 
also  sets  forth  the  responsibilities  of 
employers  who  desire  to  permanently 
employ  immigrant  aliens  in  the  United 
States,  and  the  responsibilities  of  the 
,  alien  beneficiaries  of  permanent  alien 
labor  certifications. 

Schedule  A  Precertification  List 

DOL  has  published,  at  20  CFR  656.10, 
a  list  of  occupations  (Schedule  Al  for 
which  the  Director.  U.S.  Employment 
Service,  has  determined  that  there  are 
not  sufficient  United  States  workers 
who  are  alile,  willing,  qualified,  and 
available,  and  that  the  wages  and 
working  conditions  of  US.  workers 
similarly  employed  will  not  be  adversely 
affected  by  the  employment  of  aliens. 
DOL  has  delegated  to  the  DOS  and  the 
INS  the  authority  to  determine  if  an 
alien  falls  within  one  of  the 
occupational  categories  on  Schedule  A, 
and,  if  so.  to  issue  a  permanent  alien 
labor  certification  for  the  alien.  20  CF'R 
656.22.  The  Schedule  A  determination  of 
the  INS  or  Department  of  State  is  not 
appealable  within  DOL  20  CF'R 
656.22(h|(2). 

Alien  Graduates  of  Medical  Schools 

Regulations  at  20  CFTi  656.10(a)(2)  and 
20  CFR  656.22(b)  (1986)  provide  for  the 
precertification  of  alien  graduates  of 
medical  »t.hools  in  specific  shortage 
areas  for  specific  medical  spKJCialties  as 
designated  by  the  Department  of  Health 
and  Human  Services  (HHS).  ETA  is 
amending  these  regulations  by  deleting 
alien  graduates  of  foreign  medical 
schools  from  the  DOL's  Schedule  A 
precertification  list.  Physicians  (and 
surgeons)  will  still,  however,  be  allowed 
to  be  the  beneficiaries  of  permanent 
labor  certification  applications.  No 
change  is  made  by  this  rule  in  DOL's 
regulations  which  allow  employers  to 
file  applications  for  labor  certification 
under  the  basic  labor  certification 
process  at  20  CtK.  656.21.  Further,  alien 
physicians  (and  surgeons)  of  exceptional 
ability  In  a  science  or  art  will  remain  on 
Schedule  A.  2a  CFR  656.10(b). 

Under  the  regulations  prior  to  this 
revision,  a  signed  statement  is  required 
from  the  appropriate  Regional  Health 
Administrator  (RHA).  Public  Health 
Service  (PUS)  Regional  Office.  HHS.  as 
documentation  of  a  physician  s  (and 
surgeon's)  Schedule  A  eligibility  20  CFT? 
65C.22(c)(2)  (1986)  The  signed  statement 
from  the  RHA  certifies  that  the  area  in 
which  the  alien  intends  to  be  employed 
is  a  geographic  area  which  has  been 
designated  by  the  Secretary  of  HHS  as  a 
Health  Manpower  Shortage  Area 
(HMSA)  for  the  alien's  medical  specialty 
or  has  been  identified  otherwise  by  the 


Secretary  of  HHS  as  having  an 
insufficient  numt)er  of  physicians  in  the 
alien's  medical  specialty  (hereinafter 
referred  to  as  an  inadequately  served 
area). 

In  August  1984,  HHS  wrote  to  the 
Assistant  Secretary  of  I-abor  for 
Employment  and  Training  informing  him 
that  as  a  result  of  an  internal  HHS  study 
of  the  current  labor  certification 
program.  HHS  had  come  to  the 
conclusion  that  major  changes  in  HHS 
participation  in  the  program  were 
warranted.  HHS  proposed 
discontinuing,  beginning  with  Fiscal 
Year  1985,  making  labor  shortage 
certifications  through  PHS  regional 
offices.  The  reasons  for  this  proposal 
were  as  follows: 

— Less  than  one-third  of  the  physicians 
certified  remain  for  any  significant 
amount  of  time  providing  direct 
patient  care  in  the  shortage  areas  for 
which  they  were  certified; 
— Mfcthodological  problems  exist  in 
developing  and  keeping  accurate 
information  for  inadequately  served 
areas  for  other  than  the  primary  care 
specialties; 
— Neither  the  Congress  nor  HHS 

recognizes  the  existence  of  a  national 
shortage  of  physicians  in  the  United 
States; 
— The  recent  HIIS  report  to  the 
President  and  the  Congress  on  the 
Status  of  Health  Personnel  in  the 
United  States  indicated  that  the 
aggregate  number  of  physicians  in  the 
United  States  is  projected  to  exceed 
requirements  in  1990  and  2000;  and 
— Scarce  HHS  resources  for  this 
activity,  given  its  apparent  bmited 
utility. 

HHS  recommended  removal  of 
physicians  from  Schedule  A.  or.  in  the  ■ 
alternative,  leaving  only  those 
physicians  on  Schedule  A  that  are  to  be 
employed  m  the  HMSAs.  The  IfMSA 
lists,  which  are  maintained  only  for 
primary  care  physicians  and 
psychiatrists,  according  to  HHS  have  a 
high  degree  of  currency  and  reliability, 
are  published  annually  m  the  Federal 
Register,  and  are  widely  recognized  as 
being  accurate  and  correct.  In  addition, 
to  date,  90  percent  of  all  positive 
certifications  issued  by  PHS  have  t)€»  n 
based  on  the  lists  of  HMSAs  and  only  10 
percent  have  been  based  on  the  lists  of 
inadequately  served  areas.  However,  as 
indicated  above,  less  than  one- third  of 
the  physicians  certified  for  direct  patient 
care  work  in  the  shortage  areas  or 
specialities  for  which  they  obtained 
certification  for  any  length  of  time.  Thus, 
the  labor  certification  program  has  not 
had  significant  effect  in  alleviating  the 


shortage  of  physicians  in  the  HMSAs  or 
in  the  inadequately  served  areas. 
Consequently,  DOL  proposed  to  remove 
physiciaiu  (and  surgeons)  from 
Schedule  A. 

Comments  on  Proposed  Rule 

The  Notice  of  Proposed  Rulemaking 
(NPRM)  invited  interested  parties  to 
submit  written  comments  on  the 
proposed  amendments  on  or  before 
February  24. 1986.  Comments  on  the 
NPRM  were  received  from  six  different 
organizations  and  individuals,  including 
the  American  Immigration  Lawyers 
Association  (AILA).  The  following 
issues  were  raised  by  the  commenters: 
— Insufficient  data  were  provided  to 
support  the  statement  in  the  preamble 
to  the  NPRM  that  less  than  one-third 
of  the  physicians  certified  remain  for 
any  significant  amount  of  time 
providing  direct  patient  care  in  the 
shortage  areas  for  which  they  were 
certified.  AILA  also  stated  that  the 
data  supporting  this  reason  for 
removing  physicians  from  Schedule  A 
should  be  made  public. 
— Data  with  respect  to  HMSAs  for 
primary  care  physicians  is  current  and 
reliable;  therefore,  only  the  other 
areas  and  specialties  should  be 
deleted  from  Schedule  A. 
— That  neither  Congress  nor  HHS 
recognizes  the  existence  of  a  national 
shortage  of  physicians  is  irrelevant  to 
the  present  regulation  since  Schedule 
A  does  not  provide  for  precertification 
on  a  national  basis,  but  only  for  area 
shortages  by  specialty. 
— Projections  that  the  aggregate  number 
of  physicians  in  the  United  States  is 
expected  to  exceed  requirements  in 
1990  and  2000  is  irrelevant  with 
respect  to  specific  shortage  areas, 
and,  therefore,  does  not  support 
removing  physicians  from  Schedule  A. 
— Scarcity  of  HHS  resources  as  a  reason 
for  removing  physicians  from 
Schedule  A  was  questioned  since  only 
103  Schedule  A  certifications  on 
behalf  of  physicians  were  issued  in 
Fiscal  Year  1984.  Further,  removing 
physicians  from  Schedule  A  merely 
shifts  the  administrative  burden  to  the 
State  employment  service  and 
Regional  Certifying  Officers  of  EXDL 
— Two  commenters  suggested  as  an 
alternative  to  removing  physicians 
from  Schedule  A,  that  the  certification 
be  contingent  upon  a  commitment  of 
the  physician  to  provide  medical 
services  in  the  shortage  area  for  a 
specified  length  of  time. 
— Two  commenters  inquired  as  to  what 
effect  the  proposed  rule  would  have 
on  Schedule  A  applications  that  were 
in  process  as  of  its  effective  date. 


An  analysis  of  the  comments  is 
presented  below  in  the  same  order  they 
were  presented  above. 

Less  Than  One-Third  of  dw  Physkiana 
Certified  Remain  in  Shortage  Areas  for 
any  Significant  Length  of  Time 

The  Bureau  of  Health  Professions, 
Health  Resources  and  Service 
Administration.  HHS.  has  recently 
issued  a  report  entitled  Labor 
Certification  of  Foreign  Physicians 
Under  Schedule  A — An  Assessment  of 
Program  Impact  which  supports  the 
statements  made  in  the  preamble  that 
less  than  one-third  of  the  physicians 
certified  remain  for  any  significant 
amount  of  time  providing  direct  patient 
care  in  the  shortage  areas  for  which  they 
were  certified. 

This  statement  is  documented  in  the 
above  cited  report  published  in  1986  by 
HHS's  Health  Resources  and  Services 
Administration,  Bureau  of  Health 
Professions,  Office  of  Data  Analysis  and 
Management  The  report  describes  a 
study  of  those  physicians  certified  under 
the  program  in  1981  and  1982.  The  study 
was  carried  out  in  1984  by  the  Public 
Health  Service  regional  office  personnel 
who  had  done  the  staff  work  on 
shortage/underserved  area 
certifications  for  Schedule  A  labor 
certification  purposes.  The  study 
concluded  that: 

(1)  The  436  shortage/underserved  area 
certifications  issued  in  1981  and  1982 
represented,  at  most,  382  different 
physicians.  (Some  physicians  requested 
multiple  certifications  for  different 
areas.) 

(2)  Of  these  382  physicians,  at  least 
145  were  seeking  residency  of  other 
training  positions,  rather  than  positions 
in  direct  patient  care.  (To  remedy  this, 
beginning  in  1983  HHS  required 
venfication  that  the  positions  sought 
were  not  training  positions  before 
issuing  area  certifications.) 

(3)  Of  the  remaining  237  physicians, 
227  were  identified  as  having  sought 
positions  in  direct  patient  care:  whether 
the  positions  sought  by  the  other  10 
were  for  training  or  direct  patient  care 
could  not  be  determined. 

(4)  Of  the  227  physicians  who  sought 
positions  in  direct  patient  care,  it  was 
determined  that  141  (or  63  percent) 
actually  served  for  some  period  of  time 
in  a  shortage/underserved  area  for 
which  he/she  had  obtained  a 
certification. 

(5)  Of  these  141  physicians,  66  were 
still  practicing  at  the  certified  location  in 
1984.  This  represents  29  percent  (or  less 
than  one-third)  of  the  227  who  originally 
requested  certification  for  positions  in 
direct  patient  care  (and  17  percent  of  the 
total  382  physicians  certified). 


Copies  of  the  report  can  be  obtained 
by  wnting  to  the  Director,  Office  of  Data 
Analysis  and  Management.  BHPR. 
HRSA.  Parklawn  Building  Room  8-41. 
5600  Fishers  Lane.  Rockville,  Md.  20857. 

Reliability  of  DaU  oo  HMSAs  and 
Inadequately  Served  Areas 

The  possibility  of  deleting  only  those 
physicians  from  Schedule  A  that  would 
be  employed  in  inadequately  8er\'ed 
areas  was  discussed  and  rejected  in  the 
preamble  to  the  proposed  rule  As 
indicated  above,  the  distribution  of 
physicians  has  improved  significantly 
over  the  past  few  years  and  can  be 
expected  to  continue  to  improve  as  the 
number  of  physicians  in  the  United 
States  is  expected  to  exceed 
requirements  in  1990  and  2000.  Further, 
as  indicated  above,  less  than  one-third 
of  the  physicians  certified  remain  for 
direct  patient  care  work  in  the  shortage 
areas  and  specialties  for  which  they 
were  certified  for  any  length  of  tune. 
Thus,  the  labor  cerufication  program  has 
not  had  significant  effect  m  alleviating 
the  shortage  of  physicians  in  the 
HMSAs  or  in  the  inadequately  served 
areas. 

Absence  of  National  Shortage 

The  distribution  of  physicians  has 
improved  substantially  since  Congress 
in  section  906  of  the  Health  Professions 
Educational  Assistance  Act  (HPEIAA, 
Pub.  L  94-484)  directed  DOL  and  then 
Health.  Education  and  Welfare 
(renamed  Health  and  Human  Services) 
to  work  together  so  that  DOL  could 
make  equitable  determinations  with 
regard  to  applications  for  permanent 
labor  certification  by  alien  graduates  of 
medical  schools.  The  improved 
distribution  has  been  refiected  in  a 
significant  number  of  areas  being 
deleted  from  the  list  of  HMSAs 
published  by  HHS  in  the  Federal 
Register.  The  distribution  of  physicians 
is  now  such  that  the  inclusion  of 
shortage  area  physicians  in  the 
Schedule  A  labor  certification  program 
can  no  longer  be  justified.  This  is 
especially  so  in  light  of  the  fact  that  less 
than  one-third  of  the  physicians  certified 
remain  for  any  significant  amount  of 
time  providing  direct  patient  care  in  the 
shortage  areas  for  which  they  were 
certified.  It  should  also  be  noted,  that 
the  National  Health  Ser\'ice  Corps 
which  is  provided  for  by  section  331  of 
the  HPEAA  continues  to  exist.  Under 
section  331  of  the  HPEAA,  medical 
school  graduates,  in  return  for 
scholarship  aid  to  complete  medical 
school,  agreed  to  provide  medical 
services  in  shortage  areas  for  a  specified 
length  of  time. 


UM  I 
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Further,  as  noted  above,  the  basic 
labor  certification  process  at  20  CFR 
656.21  is  not  affected  by  these 
amendments.  Employers  can.  as  for  any 
other  occupation,  file  an  individual  labor 
certification  on  behalf  of  a  physician  (or 
surgeon).  The  reduction  in  recruitment 
provisions  of  the  basic  process  at  20 
CFR  656.21{i)  of  course,  would,  be 
available  to  employers  desiring  to 
employ  physicians  in  shortage  areas,  if 
the  employer  satisfactorily  documents 
that  it  has  adequately  tested  the  labor 
market  with  no  success  at  least  at  the 
prevailing  working  conditions. 

There  are  a  number  of  occupations 
which  are  probably  in  short  supply  for 
one  or  more  areas,  although  the  national 
supply/demand  factors  are  in 
approximate  balance.  However, 
physicians  are  the  only  occupational 
group  on  Schedule  A  which  provides  for 
certification  by  shortage  area  rather 
than  on  a  national  basis.  It  is  preferable 
that  employers  meet  the  needs  of 
shortage  areas  under  the  basic  process 
rather  than  under  Schedule  A. 

Projections  That  The  Aggregate  Number 
of  Physicians  Is  Expected  To  Exceed 
Kequirenionts 

Discussed  above  under  "Absence  of 
National  Labor  Shortage." 

Scarcity  of  Resources 

The  amount  of  work  HHS  has  to  do  to 
administer  its  part  of  the  Schedule  A 
labor  certification  program  is 
considerably  larger  than  was  expected 
at  the  time  physicians  were  added  to 
Schedule  A.  The  HHS  Has  to  respond  to 
a  large  volume  of  general  information 
requests  received  each  year,  and 
respond  in  writing  to  all  written  requests 
for  shortage  statements.  This  includes 
cases  where  the  alien's  intended  area  of 
employment  is  not  a  shortage  area,  as 
well  as  those  cases  where  the  alien's 
area  of  employment  is  a  shortage  area. 
This  workload  will  no  longer  exist  after 
physicians  are  removed  from  Schedule 
A. 

On  the  other  hand.  DOL  will  probably 
experience  some  increase  in  its 
workload  as  it  is  expected  that  those 
employers  who  previously  filed  under 
Schedule  A  for  physicians  will  in  the 
future  use  the  basic  labor  certification 
process.  However,  DOL  will  readily  be 
able  to  accommodate  any  expected 
increase  in  applications  within  its 
current  labor  certification  structure  in  its 
10  regional  offices,  including  existing 
staffing  and  procedures. 


Issuance  of  Certification  Contingent 
I  pen  Commitment  of  Alien  Physician 
To  Provide  Medical  Services  in  Shortage 
Area  for  a  Specified  Length  of  Time 

Issuing  contingent  certifications  was 
considered  and  rejected  at  the  time  DOL 
developed  the  regulations  pnor  to  this 
revision  which  placed  physicians  on 
Schedule  A  DOL  had  senous 
reservations  concerning  its  authonty  to 
issue  certifications  contingent  upon 
conditions  being  fulfilled  after  the  alien 
began  the  certified  employment.  Further, 
DOL  does  not  have  the  resources  to 
enforce  such  a  contingency  provision  at 
this  time  even  if  questions  regarding  the 
authority  of  DOL  to  issue  such  a 
regulation  were  answered  affirmatively. 

Effect  of  Rnal  Rule  on  .Mien  Medical 
Graduates  Who  Have  Begun  Schedule  A 
Pr<K;ess 

Those  alien  graduates  of  foreign 
medical  schools  who:  (1)  Are  in 
possession  of  a  statement  signed  by  the 
appropriate  RHA.  HHS.  required  by  20 
CFR  656.22(c)(2)(ii)  (1986)  of  DOL's 
regulations  as  of  the  effective  date  of  the 
final  rule;  and  (2)  file  a  visa  petition 
accompanied  by  the  statement  of  the 
R>L\,  HHS.  and  the  documentation 
required  by  20  CPTt  656.20(d)  (1986) 
within  one  year  of  the  date  the 
statement  of  the  RHA.  HHS.  was  signed 
shall  be  allowed  to  complete  the 
Schedule  A  process.  Those  aliens  who 
have  requested  but  have  not  received  a 
shortage  statement  by  the  effective  date 
of  the  final  rule  shall  not  be  allowed  to 
complete  the  Schedule  A  process. 

Regulatory  Impact 

The  economic  and  other  impact  of  this 
proposed  rule  is  not  so  great  as  to  make 
it  a  major  rule  requiring  the 
development  of  a  regulatory  impact 
analysis.  See  Executive  Order  No.  12291. 
3  CFR,  1981  comp..  p.  127  (February  17, 
1961). 

The  rule  would  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  It  would  only  affect  those  few 
employers  who  petition  for  foreign 
medical  graduates  pursuant  to  DOL's 
Schedule  A  precertification  list.  For  that 
reason  at  the  time  of  publication  of  the 
proposed  rule,  the  Department  of  Labor 
had  certified  to  the  Chief  Counsel  for 
Advocacy,  Small  Business 
Administration,  pursuant  to  the 
Regulatory  Flexibility  Act.  that  the  rule 
would  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities.  5 
U.S.C.  805(b). 


Catalog  of  Federsi  Domestic  Assistance 
Number 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  at  No. 
17.203.  "Certification  for  Immigration 
Workers." 

List  of  Subjects  in  20  CFR  Part  658 

Administrative  practice  and 
procedure,  Aliens,  Employment,  Fraud, 
Labor.  Unemployment,  Wages. 

Final  Rule 

Accordingly,  Part  656  of  Chapter  V  of 
Title  20,  Code  of  Federal  Regulations,  is 
amended  as  follows: 

PART  656— {AMENOEDl 

1.  The  authority  citation  for  Part  656  is 
revised  to  read  as  follows,  and  the 
separate  authority  citations  following 
the  sections  in  Part  656  are  removed: 

Authority:  S  U.S.C.  1182(a)(14):  29  U.S.C  49 
et  seq. 

9  656.10    [Amended] 

2.  Section  6.V)  10  is  amended  by 
removing  paragraphs  (a)(2)  and  (a)(4)(ii) 
from  Schedule  A,  and  by  redesignating 
the  remaining  paragraphs  in  S  656.10(a) 
as  set  forth  in  the  following 
redesignation  table: 


OH 


8S«10(»K3) 

Me  iO<aM4)  mroducwnr  I 

Me  10(»H4)<i)  

see  tOMMiM - 


ase  10<aN2) 

see  iO(aK3)  inboductory 
666  KXiXSMt) 
Kfi  lO«aM3Mi) 


S6S6.22    1  Amended  1 

3.  Section  656.22  is  amended  by 
removing  paragraph  (c)(2)  and 
redesignating  paragraph  (c)(3)  as 
paragraph  (c)(2). 

9  656.50    I  Amended  I 

4.  Section  656.50  is  amended  by 
removing  the  definitions  for  "Regional 
Health  Administrator"  and  "Secretary  of 
Health  and  Human  Services  (HHS)". 

§656.61     I  Removed  I 

5.  Section  656.61  is  removed. 

Signed  at  Washington.  DC.  this  Z7th  day  of 
May.  1987. 
WUlUm  E.  Brock. 
Secretary  of  Labor. 

(FR  Doc  87-12446  Filed  6-1-67;  8:46  amj 
B«u.)Ma  cooc  uio-xMi 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

FcxKi  and  Drug  Administration 

21  CFR  Pan  510 

Animal  Drugs,  Feeds,  and  Related 
Products;  Ctiange  of  Sponsor 

agency:  Food  and  Drug  Administration. 
action:  Final  rule. 

summary:  The  Food  and  Drug 

Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect  a 
change  of  sponsor  of  several  new 
animal  drug  applicaiiuns  (NADA's) 
resulting  from  the  merger  of  Essar  Corp. 
and  Quality  Plus  Products  Co..  Inc.,  to 
Quality  Plus  Essar  Corp. 

EFFECTIVE  DATE:  June  2. 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  L  Gordon,  Center  for  Veterinary 
Medicine  (HFV-238),  Food  and  Drug 
Administration.  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-6243, 

SUPf>L£MENTARY  INFORMATION:  Essar 
Corp.,  P.O.  Box  1590,  Fort  Dodge,  lA 
50501,  and  Quality  Plus  Products  Co.. 
Inc..  P.O.  Box  1590.  Fort  Dodge,  lA 
50501,  informed  FDA  that  each  firm  had 
merged  to  form  Quality  Plus  Essar  Corp., 
P.O.  Box  459,  Fort  Dodge,  lA  50501. 
Those  approved  NADA's  affected  by  the 
merger  are: 


NAOANa 


044-756 
04S-416 
OSS-002 
05&-OS9 
09S-2I8 
100-128 
107-506 
118-032 
118-9T9 
120-615 
126-504 
126-069 

132-137 


Produol  nam* 


Tavcodyn*  Tabtets  (phenyt>>402on«i 
TevcoVa  ln(eOabte  ipfieoytjutazooe) 
Tevcocm  (ct»*crafTiphonico<  int«ct)oo( 
Tevcoan  Tablets  (ch*oranphenKx>l) 
DexafTieff«i90oa  Tat)*ett  7b  miUig'an>s 
Med(>a«i    T,4ar    10    (tytotm    Type    A   mciel. 
DiethylcarbamaTlne  Citrate  Tablets 
Carbarri  Paiaiatis  ((*etr>yicarc>amanne  olrale) 
Botauo"  Oa(  Gei  (Pnenylbutaionel 
Sustain  HI  Bolus  (suMametnanzmel 
NItrozooe  Omtmenl  ( nrtrofuf azone) 
Zooome^^  Solution  (deiamethasone  ste4e  so- 

lulKinl 
Nwuajiw  Sotunon  (nitroturazone) 


The  agency  is  amending  the 
regulations  in  21  CFR  510.600(c)  (1)  and 
(2)  to  reflect  the  change. 

List  of  Subjects  in  21  CFR  Part  510 

Administrative  practice  and 
procedure,  Animal  drugs.  Labeling, 
Reporting  and  recordkeeping 
requirements. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  Part 
510  is  amended  as  follows: 


PART  510— NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
Part  510  continues  to  read  as  follows; 

Authorit>i  Sees.  512,  701(a),  52  Stat  1055, 
82  Stat.  345-351  (21  U.S.C.  360b,  371(a));  21 
CKR  5.10,  5  83. 

2.  Section  510.600  is  amended  in 
paragraph  (c)(1)  by  removing  the  entrj 
for  "ESAR  Corp."  and  adding  a  new 
sponsor  entry  alphabetically,  and  in 
paragraph  (c)(2)  by  revising  the  entrj'  for 
"053617."  to  read  as  follows: 

§  510.600    Names,  addresses,  and  drug 
lal>eler  codes  of  sponsors  of  approved 
appUcattons. 

*         •         •         *         • 

(c)  *  •  * 
41)  *  *  * 


Rrm  name  and  address 


Drug  labelar 
code 


Ouabty  Pus  Essar  Corp..  P.O.  Box  459,  Fort 
Dodge.  lA  50501 0S3617 


(2)  *   *   * 


Oruglabeler 
code 


Firm  name  and  address 


053617    Oua«y  Plus  Essar  Corp.,  P.O.  Box  459,  Fort 

Dodge,  lA  50501 


Dated:  May  26,  1987, 
Richard  A  Camevale. 
Acting  Associate  Director  for  Scientific 
Evaluation,  Center  for  Veterinary  Medicine 
[FR  Doc.  87-12437  Filed  6-1^7;  8:45  amj 
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21  CFR  Parts  510  and  520 

Oral  Dosage  Form  New  Animal  Drugs 
Not  Subject  to  Certification;  Nitrodan 

agency:  Food  and  Drug  Administration. 
ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  remove  those 
portions  of  the  regulations  reflecting 
approval  of  a  new  animal  drug 
application  (NADA)  held  by  Eight  In 
One  Ptit  Products,  Inc.  The  NADA 
provides  for  use  of  a  3  percent  nitrodan 
dog  food  supplement.  Elsewhere  in  this 
issue  of  the  Federal  Register,  FDA  is 
withdrawing  approval  of  the  NADA. 
EFFECTIVE  DATE  June  12.  1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  E.  Hasemann,  Center  for 


Veterinary'  Medicine  (HFV-216).  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857,  301-443- 

4093. 

SUPPLEMENTARY  INFORMATION:  In  a  notice 
published  elsewhere  in  this  issue  of  the 
Federal  Register.  FDA  is  withdrawing 
approval  of  NADA  39-769.  which  is 
sponsored  by  Eight  In  One  Pet  Products. 
Inc.  The  NADA  provides  for  use  of  a  3 
percent  nitrodan  canine  dog  food 
supplement  as  a  wormer  This  document 
removes  21  CFR  520  : 540.  which  reflects 
approval  of  the  NADA. 

In  addition,  because  the  firm  is  no 
longer  sponsor  of  any  approved 
NADA's.  21  CFR  Sio'eoo  is  amended  by 
removing  the  firm  from  the  list  of 
sponsors  of  approved  NADA's. 

List  of  Subjects 

21  CFR  Part  510  \ 

Administrative  practice  and 
procedure,  Animal  drugs.  Labeling. 
Reporting  and  recordkeeping 
requirements. 

21  CFR  Part  520 

Animal  drugs. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine. 
Parts  510  and  520  are  amended  as 
follows: 

PART  510— NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
Part  510  continues  to  read  as  follows: 

Authority:  Sec.  512.  701(a),  52  Stat.  1055,  82 
Stat.  343-351  (21  U.S.C.  SflOb.  371(a));  21  CFR 
5.10  and  5.83. 

§510.600    [Amended] 

2.  Section  510.600  Names,  addresses, 
and  drug  labeler  codes  of  sponsors  of 
approved  applications  is  amended  in 
paragraph  (c)(1)  by  removing  the  entry 
for  "Eight  In  One  Pet  Products,  Inc."  and 
in  paragraph  (c)(2]  by  removing  the 
entry  for  "035466," 

PART  520— ORAL  DOSAGE  FORM 
NEW  ANIMAL  DRUGS  NOT  SUBJECT 
TO  CERTIFICATION 

3.  The  authority  citation  for  21  CFR 
Part  520  continues  to  read  as  follows: 

Authoritj':  Sec,  512(i),  82  Stat.  347  (21  U.S.C 
360b(i));  21  CFR  5.10  and  5.83. 

§520.1540    [Removed] 

4.  Section  520.1540  Nitrodan  is 
removed. 


UM  I 
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Dated:  May  2fl.  1967. 
(.orald  B.  GuMt. 

UirecU}f,  Center  for  Veterinary  Uedlcint. 
(KR  Doc  87-12439  Filed  6-1-87;  &45  am) 

WLUMG  COOC  4I«»-0I-M 


21  CFR  Part  520 

Levamisoie  Hydroctiioride  Drench  and 
Drinking  Water,  Technical  Amendment 

agency:  Fuud  and  Drug  Administration. 
action:  Final  rule. 

summary:  The  Food  and  Druj; 
Administration  (FDA)  is  correcting  the 
final  rule  that  amended  the  new  animal 
drug  regulations  that  provided  for  the 
safe  and  effective  use  of  levamisoie 
hydrochloride  as  an  anthelmintic  in 
drench  or  tablet  form  for  the  treatment 
of  sheep  and  in  drench  concentrate  for 
cattle  (35  FR  18458;  December  4. 1970). 
The  packet  for  the  sheep  drench  product 
was  incorrectly  shown  as  weighing  4.88 
grams.  The  correct  weight  for  the  packet 
is  46.8  grams.  This  document  corrects 
the  error. 

EFFECTIVE  DATE:  (une  2. 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Donald  A.  Cable.  Center  for  Veterinary 
Medicine  (HFV-130).  Food  and  Drug 
Administration,  5600  Fishers  Lane. 

Rnrkville,  NfD  2085".  301-443-1414. 

SUPPLEMENTARY  INFORMATION:  In  the 

Federal  Rejiister  of  December  4, 1970  (35 
FR  1B458).  FT)A  amended  S  135c.l8  (21 
CFR  135C.18;  currently  S  520.1242a  (21 
CVR  520.1242a))  to  reflect  approval  of 
new  animal  drug  applications  (NADA's) 
39-357V.  42-740V,  and  42-837V  filed  by 
American  Cyanamid  Co.  (currently 
Agricultural  de  Puerto  Rico.  Inc.).  for 
levamisoie  hydrochloride.  The 
approvals  were  for  use  of  the  drug  as  an 
anthelmintic  in  drench  or  tablet  form  for 
the  treatment  of  sheep  and  in  drench 
concentrate  for  cattle.  The  packet 
weight  for  the  drench  product  for  sheep 
incorrectly  appeared  as  4.68  grams.  This 
document  amends  \  520.1242a  by 
inserting  46.8  grams  as  the  correct 
weight  of  the  packet. 

List  of  Subjects  in  21  CFR  Part  520 

Animal  drugs. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  Part 
520  is  amended  as  follows: 


PART  520— ORAL  DOSAGE  FORM 

NEW  ANIMAL  DRUGS  NOT  SUBJECT 
TO  CERTIFICATION 

1.  The  authority  citation  for  21  CFR 
Part  520  continues  to  read  as  follows; 

Authority:  Sec.  512(ij.  82  Stat.  947  (21  U.S.C. 
3eob(i));  21  CFR  5  10.  5.83. 

§  520.1242a    [Amwxledl 

2.  Section  520  1242a  Levamisoie 
hydrochloride  drench  and  drinking 
water  is  amended  in  paragraph  (r)(2)(i) 
by  changing  "4.68"  to  read  "46.8." 

Dated:  May  2Z  1987. 
Richard  A.  Camevale. 
Acting  Associate  Director  for  Scientific 
Evaluation.  Center  for  Veterinary  Medicine. 
(FR  Doc.  87-12440  Filed  6-1-87;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

21  CFR  Part  1301 

Registration  of  Manufacturers, 
Distributors,  and  Dispensers  of 
Controlled  Substances 

AOENCY:  Utu^  Enforcement 
Adnumstration,  justice. 
action:  Final  rule. 

summary:  This  final  rule  amends 
portions  of  21  CF'R  Part  1301  to  allow  for 
registration  of  dispensers  of  controlled 
substances  for  a  period  of  three  years. 
The  effect  of  this  action  is  to  reduce  the 
administrative  burden  of  annual 
registration  on  retail  pharmacies, 
hospitals/clinics,  practitioners  and 
teaching  institutions. 

EFFECTIVE  DATE;  luK  1.  1M7 

FOR  FURTHER  INFORMATION  CONTACT: 

James  M.  Sheahan.  Deputy  Chief. 
Regulatory  Support  Section.  Office  of 
Diversion  Control.  Drug  Fjiforcement 
Administration.  Washington,  DC  20537, 
Telephone:  (202)  633-1570. 
SUPPt^MENTARY  INFORMATION:  A  Notice 
of  Propost'd  RiiU'makinK  was  published 
in  the  Federal  Register  on  April  7,  1987 
(51  re  11091  throuKh  lir>92)  to  amend 
portions  of  21  CFR  Pari  1301.  This 
proposed  rulemaking  provided 
opportunity  for  interested  parties  to 
submit  comments  or  objections  in 
writing  on  or  before  May  7,  1987. 
One  comment  was  received  in 
response  to  the  Notice  of  f^oposed 
Rulemaking.  A  letter  dated  Apnl  22. 
1987  from  Caroline  M.  Antonellis,  R.PH.. 
Supervisor,  Outpatient  Pharmacy  at  The 
Children's  Hospital,  Boston. 
Massachusetts  stated  that  she  supports 


the  proposed  change  to  extend  the 

registration  period. 

In  the  Notice  of  Proposed  Rulemaking, 
pertaining  to  fee  amounts,  the  revision 
to  i  130in(c)  inadvertently  included 
researchers  in  Schedules  11  through  V  as 
being  among  those  registrants  who  will 
be  receiving  three  year  registrations. 
Researchers  are  not  included  in  the 
three  year  registration  penod.  This  final 
rule  corrects  this  error  by  transferring 
the  reference  to  researchers  in 
Schedules  U  through  V  from  paragraph 
(c)  to  paragraph  (d)  so  that  it  is  clear 
that  all  researchers  will  receive  annual 
registrations. 

The  Deputy  Assistant  Administrator 
hereby  certifies  that  this  rule  will  have 
no  significant  impact  upon  small  entities 
whose  interests  must  be  considered 
under  the  Regulatory  Flexibility  Act.  5 
U.S.C.  601.  et  seq  This  regulatory 
change  will  reduce  the  administrative 
burden  to  the  majority  of  those 
individuals  and  businesses  registered 
with  DF^. 

Pursuant  to  sections  3(c)(3)  and 
3(e)(2)(B)  of  Executive  Order  12291,  this 
final  Pile  has  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review,  and  approval  of  that  office  has 
been  requested  pursuant  to  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1980.  44  use.  3501,  et  seq. 

Pursuant  to  the  authority  vested  in  the 
Attorney  General  by  21  U.S.C.  821  and 
871(b)  and  delegated  to  the 
Administrator  of  the  Drug  Enforcement 
Administration  and  redelegated  to  the 
Deputy  Assistant  Administrator  of  the 
Office  of  Diversion  Control  by  28  CFR 
0.100  and  0.104,  the  Deputy  Assistant 
Administrator  hereby  orders  that  21 
CFR  Part  1301  be  amended  as  follows: 

List  of  Subjects  In  21  CFR  Part  1301 

Administrative  practice  and 
procedure.  Drug  Enforcement 
Administration.  Drug  traffic  control, 
Security  measures. 

PART  1301— {AMENDED) 

1.  The  aulhonty  citation  for  Part  1301 
continues  to  read  as  follows; 

Authority:  21  U.S.C.  821.  822.  823,  824, 
871(b).  875.  877. 

2.  Section  1301.11  is  amended  by 
revising  paragraphs  (c)  and  (d)  to  read 
as  follows; 

{1301.11     Fm  amounts. 
•         •  •         •         * 

(c)  For  each  registration  or 
re  registration  to  dispense,  or  to  conduct 
instructional  activities  with,  controlled 
substances  listed  in  Schedules  11  through 


V,  the  registrant  shall  pay  a  fee  of  $60 
for  a  three-year  registration. 

(d)  F"or  each  registration  to  conduct 
research  or  instructional  activities  with 
a  controlled  substance  listed  in 
Schedule  1.  or  to  conduct  research  with 
a  controlled  substance  in  Schedules  II 
through  V,  the  registrant  shall  pay  a  fee 
of  $20. 

*  e  •  •  * 

3.  Section  1301.12  is  revised  to  read  as 
follows: 

§1301.12    Time  and  m«t»>od  of  payment; 
refund. 

Fees  shall  be  paid  at  the  time  when 
the  application  for  registration  or 
reregistration  is  submitted  for  filing. 
Paj-ments  should  be  made  in  the  form  of 
a  personal,  certified,  or  cashier's  check 
or  money  order  made  payable  to  "Drug 
Enforcement  Administration."  Payments 
made  in  the  form  of  stamps,  foreign 
currency,  or  third  party  endorsed  checks 
will  not  be  accepted.  These  fees  are  not 
refundable. 

4.  Section  1301.31  is  amended  by 
revising  paragraph  (c)  and  adding  a  new 
paragraph  (d)  to  read  as  follows: 

§  1 30 1 .3 1     Time  for  application  for 
registration;  expiration  date. 
•         *         *         *         • 

(c)  At  the  time  a  manufacturer, 
distributor,  researcher,  analytical  lab, 
importer,  exporter  or  narcotic  treatment 
program  is  first  registered,  that  business 
activity  shall  be  assigned  to  one  of 
twelve  groups,  which  shall  correspond 
to  the  months  of  the  year.  The  expiration 
date  of  the  registrations  of  all  registrants 
within  any  group  will  be  the  last  date  of 
the  month  designated  for  that  group.  In 
assigning  any  of  the  above  business 
activities  to  a  group,  the  Administration 
may  select  a  group  the  expiration  date 
of  which  is  less  than  one  year  from  the 
date  such  business  activity  was 
registered.  If  the  business  activity  is 
assigned  to  a  group  which  has  an 
expiration  date  less  than  three  months 
from  the  date  of  which  the  business 
activity  is  registered,  the  registration 
shall  not  expire  until  one  year  from  that 
expiration  date;  in  all  other  cases,  the 
registration  shall  expire  on  the 
expiration  date  following  the  date  on 
which  the  business  activity  is  registered. 

(d)  At  the  time  a  retail  pharmacy, 
hospital/clinic,  practitioner  or  teaching 
institution  is  first  registered,  that 
business  activity  shall  be  assigned  to 
one  of  twelve  groups,  which  shall 
correspond  to  the  months  of  the  year. 
The  expiration  date  of  the  registrations 
of  all  registrants  within  any  group  will 
be  the  last  day  of  the  month  designated 
for  that  group.  In  assigning  any  of  the 
above  business  activities  to  a  group,  the 


Administration  may  select  a  group  the 
expiration  date  of  which  is  not  less  than 
28  months  nor  more  than  39  months  from 
the  date  such  business  activity  was 
registered.  After  the  initial  registration 
period,  the  registration  shall  expire  36 
months  from  the  initial  expiration  date. 

Dated:  May  19. 1987. 
Gene  R.  Haislip. 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

(FR  Doc.  87-12478  Filed  6-1-67;  8:45  am] 

BlLUNG  CODE  441(M>»-«I 


POSTAL  SERVICE 
39  CFR  Part  963 

Addition  to  Judicial  Officer's 
Authority;  Correction 

agency:  Postal  Service. 
action:  Final  rule;  correction. 


PART  963— (AMEKDED) 

§963.3    [Con-ected] 

1.  On  page  18912.  middle  column,  in 

5  963.3.  in  the  third  line  of  paragraph  (e), 
strike  out  "or  her". 

§963.17    [Corrected] 

2.  On  page  18913,  middle  colurtin.  in 
§  963.17,  in  the  fourth  sentence  of 
paragraph  (a),  the  fourth  line  from  the 
bottom,  strike  out  "or". 

Fred  Eggleston, 

Assistant  General  Counsel.  Legislative 

Division. 

(FR  Doc.  87-12469  Filed  6-1-87;  8:45  am] 

BILLING  COO£  7710-11-11 


SUMMARY:  The  Postal  Service  is 
correcting  two  errors  in  the  new  rules  of 
practice  for  administrative  hearings 
under  the  pandering  advertisements 
statute.  Notice  of  the  adoption  of  these 
rules  was  published  in  the  Federal 
Register  on  May  20, 1987  (52  FR  18911). 
EFFECTIVE  DATE:  July  31, 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  Ventresco,  (202)  268-3085. 
SUPPLEMENTARY  INFORMATION:  In  FR 
Doc.  87-11489,  in  the  issue  of 
"Wednesday.  May  20. 1987,  the  Postal 
Ser\'ice  published  a  final  rule  on 
transfemng  responsibility  for 
administrative  hearings  it  conducts 
under  the  pandering  advertisements 
statute,  39  U.S.C.  3008,  from  its  Regional 
Counsel  to  its  Judicial  Officer.  In 
implementation  of  this  transfer,  the 
Judicial  Officer  adopted  new  rules  of 
practice  designated  as  39  CFR  Part  963, 
replacing  those  now  codified  as  39  CFR 
Part  916.  The  Judicial  Officer  has  made 
two  corrections.  In  one  section,  a 
pronoun  alternative  has  been  dropped  to 
conform  to  the  style  used  in  the 
remainder  of  the  rules.  In  another 
section,  an  inadvertent  use  of  the  word 
"or"  which  produced  an  unintended 
meaning  has  been  corrected. 

For  the  foregoing  reasons,  the  Postal 
Service  hereby  corrects  FR  Doc.  87- 
11489,  beginning  on  page  18911  in  the 
issue  of  Wednesday,  May  20. 1987,  as 
follows: 
Ust  of  Subjects  in  39  CFR  Part  963 

Organization  and  functions 
(Government  agencies).  Administrative 
practice  and  procedure.  Pandering 
advertisements.  Postal  Service. 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  31  and  32 

ICC  Docket  No.  85-64;  FCC  86-384J 

Common  Carrier  Services;  Accounting 
Treatment  of  Antitrust  Utigatlon  Costs 

agency:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 


SUMMARY:  The  Commission  has 
amended  the  Uniform  System  of 
Accounts  for  telephone  companies  to 
state  that  payments  arising  from 
judgments  and  settlements  of  antitrust 
proceedings,  and  other  violations  of 
Federal  law,  shall  be  recorded  in 
Account  370,  a  "below-the-line" 
account.  Expenses  incurred  in  defending 
antitrust  lawsuits  shall  continue  to  be 
recorded  in  the  operating  accounts. 
However,  such  cumulative  litigation 
expenses  will  be  disallowed  in  the  next 
appropriate  tariff  proceeding  after  an 
adverse  antitrust  judgment  entered 
against  a  carrier  has  become  non- 
appealable, or  when  a  settlement  is 
entered  after  an  adverse  antitrust 
summary  judgment  ruling  which 
terminates  the  action,  or  after  a  verdict 
or  judgment  against  the  carrier. 
EFFECTIVE  DATES:  The  amendment  to 
Part  31  shall  be  effective  December  2. 
1987.  The  amendment  to  Part  32  shall  be 
effective  Januar>'  1, 1988. 
FOR  FURTHER  INFORMATION  CONTACT. 

Robert  W.  Spangler,  Accounting  and 
Audits  Division,  Common  Carrier 
Bureau  (202)  634-1861. 
SUPPt^MENTARY  INFORMATION:  This  is  a 
summar>'  of  the  Commission's  Report 
and  Order  adopted  September  10, 1986 
and  released  May  15, 1987,  The  full  text 
of  the  Commission's  decision  is 
available  for  inspection  and  copying 
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during  normal  business  hours  in  the  FX^C 
Dockets  Branch  (Room  230).  1919  M 
Street  NW.,  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor,  intemalional 
Transcription  Service.  (202)  857-3800. 
2100  M  Street  NW..  Suite  140. 
Washington.  DC  20037. 

Summary  of  Report  and  Order 

1.  In  a  Notice  of  Proposed  Ru/emaking 
[Notice]  released  May  3, 1985,  (50  FR 
19421.  May  8, 1985)  this  Commission 
initiated  an  mquiry  into  the  manner  in 
which  telecommunications  carriers 
should  account  for  the  costs  incurred  in 
defending,  settling  and  paying 
judgments  in  antitrust  lawsuits,  as  well 
as  suits  alleging  civil  or  criminal 
violation  of  any  other  Federal  law.  We 
proposed  to  amend  the  text  of  5  31.370 
to  state  that  judgments  paid  after  a 
finding  that  the  carrier  had  violated  the 
antitrust  laws  shall  be  recorded  in  that 
account,  along  with  payments  for 
plaintiffs'  attorney  fees  and  treble 
damage  awards.  We  also  proposed  to 
include  in  Account  370  payments  made 
in  settlement  of  antitrust  cases,  whether 
such  payments  were  made  before  or 
after  judgment.  Finally,  we  called  for 
comments,  but  took  no  position,  on  the 
appropriate  accounting  classification  for 
expenses  incurred  in  litigating  antitrust 
cases,  We  invited  commenlors  to 
address  the  propnety  of  several 
approaches  to  this  issue,  including 
contmuation  of  our  current  practice 
whereby  such  expenses  are  recorded  in 
several  operating  accounts  We  asked 
commentors  to  pay  particular  attention 
to  the  incentives  or  dismcentives  which 
our  proposals  might  create,  as  we  did 
not  want  our  accounting  practices  to 
unduly  influence  the  corporate  decision- 
making process. 

2.  Twenty  parties  fded  comments,  and 
15  parties  filed  reply  comments.  We 
received  comments  frum  telephone 
companies,  State  regulatory 
commissions.  State  consumer  advocates 
and  a  trade  association.  The  trade 
association  also  asked  us  to  expend  the 
scope  of  this  proceeding  to  include  the 
accounting  classification  of  other 
expenses  incurred  in  regulatory  and 
judicial  proceedings.  (We  are  denying 
that  request,  as  the  issues  raised  are 
being  addressed  in  other  proceedings.) 

3.  Although  the  focus  of  this 
proceeding  is  the  manner  in  which 
carriers  account  for  litigation  costs,  we 
acknowledged  in  the  Notice  that  our 
decision  will  have  an  influence  on  the 
ability  of  carriers  to  recover  litigation 
costs  through  the  ratemaking  process. 
This  is  because  Account  370  is  a 
"below-the-line"  account,  and  there  is  a 


presumption  that  expenses  lecorded 
therein  will  not  be  reflected  in  the 
charges  to  ratepayers.  However,  we  are 
not  establishing  herein  a  perse 
disallowance  of  costs  which  are 
included  m  Account  370  for  ratemaking 
purposes  (just  as  inclusion  of  costs  in 
"above-the-line"  accounts  does  not 
establish  a  per  se  allowance  of  such 
costs  for  ratemaking).  Rather,  we 
conclude  that  if  a  carrier  seeks  to  have 
costs  recorded  in  Account  370 
recognized  for  ratemaking  purposes,  it 
must  in  the  first  instance  provide 
evidence  as  to  the  reasonableness  of 
including  costs  which  were  incurred  in 
connection  with  alleged  violations  of 
law  in  a  revenue  requirement  that  is 
used  to  compute  charges  paid  by 
ratepayers. 

4.  We  reject  the  argument  that  our 
classification  of  litigation  costs  should 
follow  the  manner  in  which  such  costs 
are  treated  for  income  tax  purposes. 
Account  370  serves  in  part  as  a 
repository  for  a  variety  of  transactions 
that  are  usually  too  tangential  to  the 
provision  of  regulated 
telecommunications  services  to  warrant 
inclusion  in  the  rate  computations  for 
such  services.  Some  of  those  entries 
would  unquestionably  be  accepted  as 
legitimate  corporate  expenditures  for 
tax  purposes  or  in  a  shareholder  suit 
alleging  corporate  waste.  Moreover, 
accounting  for  such  costs  in  a  "below- 
the-line"  account,  even  though  they  are 
recognized  as  allowable  business 
deductions  in  the  Internal  Revenue 
Code,  does  not  violate  the  will  of 
Congress.  The  use  of  terms  such  as 
"ordinary"  and  "extraordinary"  in  an 
unrelated  context  provides  no  clue  to 
the  choice  that  Congress  would  make  if 
it  were  establishing  a  detailed  system  of 
accounts  for  a  regulated  business.  We 
also  note  that  our  statutory  basis  for 
prescribing  accounts  is  broad  and 
affords  us  considerable  discretion. 
Moreover,  we  have  heretofore  adopted 
policies  that  resulted  in  expenses  being 
treated  differently  for  tax  and  regulatory 
purposes,  such  as  in  depreciation 
practices,  and  such  dissimilar  treatment 
has  not  been  considered  to  be  contrary 
to  the  will  of  Congress. 

5.  We  proposed  to  require  that 
judgments  arising  from  a  finding  that  a 
carrier  has  violated  the  antitrust  laws  be 
recorded  in  Account  370,  on  the  theory 
inter  alia,  that  being  found  guilty  of 
violating  a  statute  should  not  be 
regarded  as  a  routine  pari  of  operating  a 
business.  The  telephone  companies, 
however,  argued  that  antitrust  lawsuits 
are  a  recurring  part  of  a  company's 
operations,  especially  in  an  industry 
moving  from  a  monopoly  to  a 


competitive  environment,  and  that 
judgments  are  a  normal  operating 
expense.  We  reject  the  earners  position 
on  this  issue.  The  antitrust  laws 
establish  important  public  policy,  and  a 
finding  that  the  law  has  been  violated 
should  be  sufficient  to  isolate  the 
judgment  costs  in  an  account 
established  for  expenses  which  are  not 
part  of  the  recurring  costs  of  operating 
the  business.  Moreover,  we  do  not  agree 
that  the  judgment  costs  are  merely 
remedial  payments  rather  than  punitive 
awards.  Even  if  this  distinction  existed 
in  antitrust  law,  it  is  not  of  significance 
in  our  accounting  treatment  of  the 
payments.  Also,  we  disagree  that 
antitrust  judgments  are  similar  to 
judgments  rendered  against  a  carrier  as 
a  result  of  tort  actions,  contract 
disputes,  etc.  (which  are  recorded  in 
operating  accounts).  Antitrust  violations 
are  of  special  concern  to  this 
Commission,  especially  those  related  to 
the  company's  regulated  activity. 
Finally,  we  reject  the  position  that 
judgments  should  be  recorded  in 
operating  accounts  because  the  antitrust 
laws  are  "surrounded  by  uncertainties 
and  the  ever-changing  standards  applied 
by  the  Courts."  Courts  do  not  casually 
reach  a  judgment  that  the  laws  have 
been  violated,  and  we  are  unwilling  to 
have  such  arguments  govern  our 
accounting  classiTK^tions.  A  course  of 
conduct  that  leads  to  an  antitrust 
judgment  is  often  the  result  of  a 
corporate  strategy  that  could  benefit 
shareholders  if  the  management 
succeeds  in  avoiding  liability,  but  such 
conduct  rarely,  if  ever,  produces  any 
benefit  for  ratepayers. 

6.  We  also  proposed  to  record 
settlements  reached  after  an  adverse 
judgment  is  entered  in  Account  370, 
because  the  key  factor  in  our  decision 
on  the  accounting  classification  is  the 
establishment  by  a  court  that  the  law 
has  been  violated.  Although  the  carriers 
argue  against  such  treatment,  on 
grounds  similar  to  those  advocated  for 
judgments,  we  adopt  the  proposal  in  the 
Notice.  Settlements  reached  before 
judgment  are  more  problematic,  as  the 
fact  of  settlement  does  not  imply 
wrongdoing.  However,  we  find  it 
appropriate  to  requi,*^  such  settlements 
to  be  recorded  in  Account  370,  as 
proposed.  Although  earners  may  have 
entered  settlements  in  the  operating 
accounts  in  the  past,  this  Commission 
did  not  conduct  any  proceeding  to 
determine  the  appropnateness  of  such 
classification,  and  did  not  issue  any 
opinion  on  the  subject.  Rather,  we 
previously  questioned  the  validity  of  the 
carriers'  practices  in  this  regard,  and 
expressed  our  concern  that  a 


classification  rule  is  needed.  We  do  not 
wish  to  establish  accounting 
classifications  that  encourage  needless 
litigation.  However,  if  we  permit 
settlements  to  be  recorded  routinely  in 
operating  accounts,  there  is  an  incentive 
which  is  of  special  concern  in  rate- 
regulated  industries:  carriers  may  be 
more  willing  to  settle  cases  at  any 
expense  to  avoid  potential 
disallowance.  Such  costs  should  not  be 
passed  on  through  the  ratemaking 
process  unless  this  Commission  so 
permits,  and  it  is  the  responsibility  of 
the  carrier  to  provide  the  justification  in 
the  first  instance.  Because  we  do  not 
wish  to  discourage  settlements  which 
are  beneficial  to  ratepayers,  we  will 
consider  requests  carrier  requests  for 
recognition  of  settlement  payments  for 
ratemaking  purposes  on  an  ad  hoc  basis. 

7.  In  the  Notice,  we  did  not  set  forth  a 
proposal  for  recording  the  expenses 
incurred  in  defending  antitrust  cases. 
We  now  conclude  that  our  present 
practice  of  recording  such  expenses  in 
the  operating  accounts  is  the  preferable 
procedure.  We  believe  that  such 
expenses  should  not  be  recorded  in 
Account  370.  because  there  is  no 
manner  by  which  such  expenses  could 
be  reclassified  and  recognized  later  if 
the  carrier  is  vindicated.  Moreover,  this 
approach  would  encourage  carriers  to 
request  waivers  of  our  rules  so  that 
expenses  might  be  recorded  in  operating 
accounts.  Aside  from  the  administrative 
burdens  of  this  activity,  our  action 
regarding  such  reclassification  might  be 
interpreted  by  the  parties  as  an 
indication  of  our  views  on  the  merits  of 
the  ongoing  proceeding.  We  also  reject 
the  recording  of  50%  of  the  expenses  in 
Account  370  and  50%  in  the  operating 
accounts  as  being  arbitrary.  In  the 
Notice  we  asked  for  comments  on  the 
use  of  a  deferral  account  for  litigation 
expenses,  with  the  expenses  amortized 
to  operating  accounts  only  if  the  carrier 
won  the  case.  We  have  decided  not  to 
implement  this  proposal  (although  it 
might  be  appropriate  on  an  ad  hoc 
basis).  This  approach  is  inconsistent 
with  our  recognition  that  carriers 
regularly  incur  litigation  expenses. 
Moreover,  the  costs  would  be  deferred 
over  lengthy  periods  of  time,  with 
uncertainty  as  to  their  recovery. 
Accordingly,  we  will  continue  our 
present  accounting  treatment  for 
litigation  expenses. 

8.  We  stated  in  the  Notice  that 
carriers  should  not  be  allowed  to  avoid 
the  financial  consequences  of  their 
unlawful  actions  by  passing  those 


expenses  to  the  ratepayers.  To  insure 
implementation  of  that  policy,  we 
require  that  after  an  adverse  antitrust 
judgment  is  final  and  non-appealable,  or 
when  a  settlement  is  entered  after  an 
adverse  antitrust  summary  judgment 
ruling  which  terminates  the  action,  or 
after  a  verdict  or  judgment,  all  litigation 
exepenses  incurred  in  the  proceeding 
shall  be  effectively  moved  "below  the 
line"  through  the  ratemaking  process  in 
the  next  appropriate  tariff  proceeding. 
Litigation  expenses  so  recaptured  will 
thus  be  a  revenue  requirement 
adjustment,  with  interest  on  the 
cumulative  expenses  calculated  at  a  rate 
equal  to  the  maximum  allowable  rate  of 
return  for  the  period  for  which  interest  is 
computed.  Any  affected  carrier  would, 
of  course,  be  free  to  challenge  this 
disallowance  in  the  context  of  the  tariff 
filing. 

Ordering  Clauses 

Accordingly,  it  is  ordered,  that 
pursuant  to  sections  4(1),  219  and  220  of 
the  Communications  Act  of  1934,  as 
amended,  47  U.S.C.  154(i),  219  and  220, 
Part  31  of  the  Commission's  Rules  is 
revised,  as  shown  at  the  end  of  this 
document,  effective  six  months  from  the 
date  of  publication  of  the  rule  in  the 
Federal  Register,  and  Part  32  of  the 
Commission's  Rules  is  revised,  as  shown 
at  the  end  of  this  document,  effective 
Janaury  1, 1988. 

It  is  further  ordered,  that  NATA's 
Petition  to  Enlarge  is  denied. 

It  is  further  ordered,  that  the  Secretary 
shall  serve  a  copy  of  this  Report  and 
Order  on  each  state  commission. 

It  is  further  ordered,  that  the  Secretary 
shall  cause  a  summary  of  this  Report 
and  Order  to  be  published  in  the  Federal 
Register. 

List  of  Subjects 

47CFRPart31 

Communications  common  carriers, 
Reporting  and  recordkeeping 
requirements.  Telephone,  Uniform 
system  of  accounts, 

47  CFR  Part  32 

Communications  common  carriers, 

Reporting  and  recordkeeping 

requirements.  Telephone,  Uniform 

system  of  accounts. 

William  |.  Tricarico. 

Secretory- 
Parts  31  and  32  of  Title  47  of  the  Code 

of  Federal  Regulations  are  amended  as 

follows: 


PART  31— UNIFORM  SYSTEM  OF 
ACCOUNTS  FOR  CLASS  A  AND  CLASS 
B  TELEPHONE  COMPANIES 

1.  The  authority  citation  for  Part  31 
continues  to  read  as  follows; 

Authority:  Sec.  4.  48  Stat.  1066,  as 
amended:  47  U.S.C.  154.  Interpret  or  apply 
sees.  219.  220.  48  Stat.  1077  as  amended,  1078: 
47  U.S.C.  219,  220. 

2.  Section  31.370  introductory  text  is 
revised  to  read  as  follows: 

§  3U70    Extraordinary  income  charges. 

This  account  shall  include  charges  to 
income  from  nonrecurring  transactions 
that  are  not  customary  business 
activities  of  the  company.  This  account 
shall  also  include  penalties  and  fines 
paid  on  account  of  violations  of  U.S. 
statutes,  including  judgments  arising 
from  a  violation  of  antitrust  laws,  and 
payments  in  settlement  of  civil  and 
criminal  suits  alleging  such  violations. 

Items 


PART  32— UNIFORM  SYSTEM  OF 
ACCOUNTS  FOR 
TELECOMMUNICATIONS  COMPANIES 

1,  The  authority  citation  for  Part  32 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  219,  220, 

2.  Section  32.7620  is  revised  to  read  as 

follows; 

{  32.7620    Extraordinary  income  charges. 

This  account  shall  be  debited  with 
nontypical.  noncustomary  and 
infrequently  recurring  losses  which 
would  significanUy  distort  the  current 
year's  income  computed  before  such 
extraordinary  items,  if  reported  other 
than  as  extraordinary  items.  TTiis 
account  shall  also  include  penalties  and 
fines  paid  on  account  of  violations  of 
U.S.  statutes,  including  judgments 
arising  from  a  violation  of  antitrust 
laws,  and  payments  in  settlement  of 
civil  and  criminal  suits  alleging  such 
violations.  Income  fax  relating  to  the 
amounts  recorded  in  this  account  shall 
be  recorded  in  Account  7630.  Current 
Income  Tax  Effect  for  Extraordinary 
Items — Net,  and  Account  7640,  Provision 
for  Deferred  Income  Tax  Effect  of 
Extraordinary  Items — Net. 

[FR  Doc  87-12234  Filed  6-1-87;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

(Docket  No  86-OS;  Notice  02) 

Federal  Motor  Vehicle  Safety 
Standards;  Air  Brake  Systems 

agency:  Nationdl  Highway  Traffic 

Safety  Administration.  Department  of 

Transportation. 

ACnow:  Final  rule. 

summary:  This  notice  amends  Federal 
Motor  Vehicle  Safety  Standard  No.  121. 
Air  Brake  Systems,  to  suspend  the 
stopping  distance  requirements  of  S5.3.1 
of  the  standard  for  buses  other  than 
school  buses  (non-school  buses). 
Currently.  85.3.1  applies  only  to  those 
non  school  buses.  The  agency  is  taking 
this  action  because  NHTSA  has 
concluded  that  there  is  no  safety  need 
for  the  standard  to  be  applied  more 
Stringently  to  manufacturers  of  non- 
school  buses  than  to  manufacturers  of 
school  buses.  The  agency  will  consider 
reinstating  these  requirements  when  it 
addresses  the  issue  of  reinstating 
stopping  distance  requirements  for  all 
heavy  vehicles. 

EFFECTIVE  DATE:  This  rule  becomes 
effective  June  2.  iwr 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Richard  Carter.  Crash  Avoidance 
Division.  OfTice  of  Vehicle  Safety 
Standards.  National  Highway  Traffic 
Safety  Administration.  400  Seventh 
Street.  SW..  Washington,  DC.  20590. 
Telephone:  (202)  366-4927. 
SUPPLEMENTARY  INFORMATION:  This  rule 
amt.'tuls  Federal  Motor  Vehicle  Safety 
Standard  (FMVSS)  No.  121.  Air  Brake 
Systems,  to  suspend  the  stopping 
distance  requirements  of  S5.3.1  of  the 
standard  for  buses  other  than  school 
buses  (non-school  buses).  The  notice  of 
proposed  rulemaking  relating  to  this 
subject  was  published  on  July  9. 1986  (51 
FR  24877). 

Standard  No.  121  specifies  minimum 
performance  requirements  for  air- 
braked  trucks,  buses  and  trailers.  The 
standard  has  been  in  effect  for  trailers 
since  January  1, 1975.  and  for  trucks  and 
buses  since  March  1. 1975.  Requirements 
are  established  for  the  service, 
emergency  and  parking  brake  systems 
of  those  vehicles.  Major  requirements  of 
the  standard  are  that  vehicles  stop  in 
specified  distances  and  that  the  wheels 
not  lock  at  speeds  above  10  miles  per 
hour  (mph)  during  those  stops.  The  "no 
lockup"  requirement  ensures  that 
skidding  due  to  wheel  lockup  and  loss  of 
lateral  stability  is  minimized.  Controlled 
lockup  above  10  mph  is  allowed  if  other 


conditions  are  met.  such  as  the  use  of 
anti-lock  systems. 

A  prerequisite  to  the  maintenance  of 
stability  and  directional  control  of  any 
automotive  vehicle  is  that  its  tires 
continue  rolling  A  sliding  tire  can 
generate  very  little  lateral  force  to 
control  its  direction  of  motion. 
Paragraph  S5.3.1  FMVSS  No.  121 
specifies  stopping  in  limited  distances 
from  20  to  60  mph,  in  the  loaded  and 
unloaded  conditions  on  dry  surfaces. 
and  20  mph  with  wet  surfaces,  with  the 
vehicle  remaining  in  a  12-foot  wide  lane 
and  with  limits  on  wheel  lockup. 

Background 

Following  implementation  of  Standard 
No.  121's  requirements  for  trucks  and 
buses  in  March  1975.  the  agency  found  a 
pattern  of  erratic  behavior  in  the 
performance  of  the  antilock  systems 
used  by  manufacturers  of  transit  and 
intercity  buses  to  meet  the  "no  lockup" 
requirements  of  the  standard  (S5.3.1).  In 
1976.  NHTSA  suspended  [until  January 
1, 1977)  the  service  brake  stopping 
distance  requirement  (including  the  "no 
lockup"  requirement)  for  all  buses  to 
provide  a  period  in  which  modified 
antilock  hardware  and  newly- 
introduced  systems  could  be  field- 
evaluated  (41  FR  1598;  January  9.  1976). 
Subsequent  notices  extended  the 
suspension  of  the  requirements  for 
transit  and  intercity  buses  until  January 
1, 1978.  and  the  suspension  of  the 
requirements  for  school  buses  until  April 
1. 1978. 

In  March  1978,  after  the  service  brake 
stopping  distance  requirements  for 
transit  and  intercity  buses  were  allowed 
back  into  effect,  the  agency  determined 
that  the  school  bus  service  brake 
stopping  distance  requirements  of  the 
Standard  should  remain  suspended.  43 
FR  12015  (March  23. 1978).  The  agency 
made  this  decision  in  order  to  maintain 
the  status  quo.  since  the  Department 
had  initiated  a  series  of  actions  that 
were  intended  to  resolve  major  issues 
with  regard  to  the  reliability, 
effectiveness  and  costs  of  the  antilock 
system  generally  used  at  that  time  to 
meet  the  standard.  Given  that  NHTSA 
was  in  the  process  of  evaluating 
Standard  No.  121,  the  agency  had 
concluded  that  it  would  be 
inappropriate  to  change  the  status  quo 
as  it  affected  manufacturers  of  vehicles 
not  then  subject  to  the  stopping  distance 
and  "no  lockup  '  requirements  of  S5.3.1. 
NHTSA  thereby  postponed  the 
reimplementation  of  the  service  brake 
stopping  distance  requirements  of 
Standard  No.  121  as  they  applied  to  air 
brake  school  buses.  The  suspension  of 
those  requirements  for  school  buses 
remains  in  effect  today. 


As  to  trucks  and  trailers,  in  April  1976, 
the  U.S.  Court  of  Appeals  (9th  Circuit) 
invalidated  portions  of  Standard  No.  121 
that  apply  to  those  vehicles,  including 
the  "no  lockup"  requirements  of  S5.3.1 
and  S5.3.2.  PACCAR  v.  National 
Highway  Traffic  Safety  Administration, 
573  F. 2d  632  (9th  Cir.  1978).  cert,  denied. 
439  U.S.  862  (1978).  NHTSA  did  not 
believe  that  any  requirements  of 
Standard  No.  121  were  invalidated  for 
buses,  because  of  a  statement  made  in  a 
footnote  of  the  opinion  that  "[tlhe  pari 
of  the  standard  that  regulates  air-braked 
buses  is  not  at  issue  here."  The  agency 
determined  that  this  explicit  statement 
that  the  court  had  not  considered  the 
ments  of  the  bus  requirements  was 
intended  to  emphasize  the  limitation  of 
its  decision  to  trucks  and  trailers.  Since 
the  court  did  not  consider  those 
requirements,  the  fact  that  its  decision 
left  them  undisturbed  did  not  suggest 
any  ratification  of  them.  Thus,  PACCAR 
did  not  increase  the  burden  which  the 
agency  must  meet  in  justifying  a  revision 
of  the  bus  requirements. 

The  Blue  Bird  Body  Company  (Blue 
Bird),  a  manufacturer  of  buses  and 
school  buses,  petitioned  NHTSA  to 
amend  Standard  No.  121  to  exclude  non- 
school  buses  from  its  service  and 
emergency  brake  stopping  distance 
requirements.  Blue  Bird  requested  this 
change  because  the  service  brake 
stopping  distance  requirements  do  not 
apply  to  school  buses  but  do  apply  to 
non-school  buses.  In  Blue  Bird  s  view, 
this  situation  is  unreasonable  and  overly 
burdensome  to  manufacturers  of  non- 
school  buses.  Blue  Bird  also  questioned 
the  practicability  of  the  requirements, 
noting  that  is  was  losing  its  existing 
domestic  supplier  of  antilock  systems 
and  might  have  to  use  a  foreign 
manufacturer. 

According  to  the  petitioner,  Blue  Bird 
needs  an  antilock  system  to  enable  its 
short  wheelbase,  forward-engine  buses 
to  meet  the  requirement  for  20  mph 
unloaded  stops  on  surfaces  with  a  skid 
number  of  81.  Antilock  systems  are 
installed  to  automatically  modulate 
brake  application  pressures  to  avoid 
skidding  in  cases  where  the  brake 
application  is  so  strong,  or  the  road 
surface  so  slippery,  that  wheel  lockup 
would  normally  occur.  Blue  Bird's  buses 
are  able  to  meet  the  stopping  distance 
requirements  of  the  standard  without 
the  use  of  an  antilock  system  under  all 
other  test  conditions,  because  the  driver 
of  the  vehicle  is  able  to  control  wheel 
lockup  by  modulating  the  brakes. 
However,  during  the  20  mph  unloaded 
test  on  a  surface  with  a  skid  number  of 
81,  there  is  insufficient  time  to  modulate 
the  brakes  and.  as  a  result,  the  rear 


brakes  on  Blue  Bird's  buses  lock.  Blue 
Bird  stated  that,  although  the  rear 
wheels  skid,  the  bus  stops  smoothly 
within  the  35-feet  stopping  distance 
required  by  the  standard,  and  no  pari  of 
the  bus  leaves  the  roadway. 

Blue  Bird  believed  that  if  heavy 
trucks,  truck-trailer  combinations  and 
school  buses  can  be  excluded  from 
Standard  No.  121's  "no  lockup" 
requirements,  then  non-school  buses 
should  likewise  be  excluded.  The 
petitioner  argued  that  the  school  buses 
and  non-school  buses  it  produces  are 
essentially  the  same,  except  for 
differences  in  components  or  designs 
installed  to  meet  Federal  or  State  school 
bus  standards  (such  as  color,  seating 
systems,  lighting  equipment,  body  panel 
joint  strength  and  fuel  systems).  In  its 
petition.  Blue  Bird  pointed  out  that,  in 
general,  school  buses  have  been 
required  to  have  safety  features  beyond 
those  required  on  other  motor  vehicles. 
The  petitioner  believed  that  there  was 
no  logic  to  require  non-school  buses  to 
meet  the  stopping  distance  requirements 
of  Standard  No.  121  if  school  buses — 
virtually  identical  vehicles — are 
excluded  from  those  requirements.  If 
school  buses  were  excluded  from  the 
requirements  of  the  standard  because 
there  was  no  safety  need  to  address,  the 
petitioner  argued  it  would  follow  that 
non-school  buses  should  also  be 
excluded  from  those  requirements  for 
the  same  reason.  Blue  Bird  believed 
there  are  no  valid  reasons  for  different 
brake  standards  for  nearly  identical 
vehicles,  and  requested  NHTSA  to 
eliminate  this  apparent  anomaly. 

Proposed  Rulemaking 

The  agency  concluded  that  Blue  Bird's 
request  to  amend  the  service  brake 
stopping  distance  requirements  had 
merit.  On  July  9. 1986,  NHTSA  published 
a  notice  in  the  Federal  Register  (51  FR 
24877)  which  granted  the  part  of  the 
petition  relating  to  the  service  brake 
stopping  distance  requirements  and 
proposed  rulemaking  to  revise  those 
requirements.  The  petitioner's  request  to 
exempt  non-school  buses  from  the 
requirements  of  paragraph  S5.7.1  was 
denied.  Because  S5.7.1  specifies 
emergency  brake  system  requirements 
that  all  buses  must  meet,  the  agency 
concluded  that  the  argument  that  non- 
school  buses  are  unfairly  subject  to 
those  requirements  was  v/ithout  merit. 

The  agency  believed  Blue  Bird's 
arguments  relating  to  the  service  brake 
stopping  distance  requirements  of 
Standard  No.  121  deserved  further 
consideration  because  of  the  unusual 
circumstances  surrounding  the 
applicability  of  those  requirements. 
NHTSA  explained  in  the  notice  of 


proposed  rulemaking  (NPRM)  that  the 
court's  decision  in  PACCAR  and  the 
suspension  of  the  school  bus  service 
brake  stopping  distance  requirements  of 
the  standard  have  created  an  historical 
anomaly  in  that  the  service  brake 
stopping  distance  performance 
requirements  (including  the  "no  lockup" 
requirements  of  S5.3.1)  have  been 
suspended  or  otherwise  made 
inapplicable  to  trucks,  trailers  and 
school  buses,  but  remain  in  effect  for 
non-school  buses.  .NlfTSA  believed  that 
a  resolution  of  the  issues  raised  by  Blue 
Bird  was  needed  because  the 
application  of  S5.3.1  results  in  non- 
school  buses  being  subject  to  more 
stringent  requirements  than  school 
buses.  There  was  no  logical  basis  for  the 
exclusive  application  of  S5.3.1  to  this 
particular  category  of  vehicle,  since 
notwithstanding  Standard  No.  121. 
higher  levels  of  safety  are  generally 
required  of  school  buses  than  any  other 
vehicle  type. 

As  explained  in  the  NPRM,  the  agency 
believed  an  application  of  S5.3.1  to 
school  buses  alone  or  to  school  buses 
plus  one  or  more  other  types  of  vehicles 
could  be  more  appropriate  since  the 
population  of  affected  vehicles  would 
include  the  type  of  vehicle  (school 
buses)  generally  regarded  as  having  the 
greatest  safety  need.  However,  since 
S5.3.1  applies  to  buses  only,  an  anomaly 
has  resulted  from  the  standard's 
exclusion  of  school  buses  and 
apphcation  only  to  a  type  of  vehicle 
with  a  lesser  safety  need.  NHTSA 
believed  non-school  buses  are  not  so 
unique  or  peculiar  to  justify  the 
distinction  between  them  and  other 
vehicles  for  which  the  requirements 
have  been  suspended.  NHTSA  thus 
found  merit  in  the  petitioner's  argument 
that  the  requirements  of  S5.3.1  are 
inappropriate  at  this  time  for  non-school 
buses  if  no  comparable  requirements  are 
set  for  school  buses. 

The  agency  proposed  to  amend 
Standard  No.  121  to  suspend  the  service 
brake  stopping  distance  requirements  of 
S5.3.1  for  non-school  buses.  NHTSA 
emphasized  its  rulemaking  action  should 
not  be  construed  in  any  manner  as 
commenting  negatively  on  antilock 
performance  or  the  potential  use  of 
antilock  systems  in  the  motor  vehicle 
industry.  The  agency  explained  such  a 
presumption  would  be  mistaken  since 
NHTSA  has  been  actively  involved  with 
research  on  antilock  systems,  evaluating 
the  performance  of  technology  available 
currently  in  Europe  and  the  stopping 
distance  performances  of  existing 
vehicles.  Because  vehicle  braking 
capability  is  a  primary  concern  with 
NHTSA.  the  agency  stated  that  stopping 


distance  requirements  might  be 
reinstated  in  die  future  for  all  heavy 
vehicles. 

Comments 

Because  a  basis  for  the  agency's 
proposed  rulemaking  was  to  alleviate 
the  unfair  burden  imposed  on 
manufacturers  who  produce  both  school 
buses  and  non-school  buses  by  the 
application  of  S5.3.1,  NHTSA  was 
interested  in  comments  from 
manufacturers  producing  both  types  of 
vehicles.  The  agency  received  one 
comment  from  a  vehicle  manufacturer. 
Ford  Motor  Company,  who  supported 
the  rulemaking  action  as  a  domestic 
manufacturer  and  importer  of  motor 
vehicles.  Two  other  comments  were 
received  on  the  proposal,  one  from  the 
Insurance  Institute  for  Highway  Safety 
(IIHS)  and  the  other  from  Ms.  Barbara 
Witherspoon,  who  is  a  nursing  professor 
at  Florida  Junior  College  in  |acksonville. 
Florida.  IIHS  and  Professor  Witherspoon 
were  against  adoption  of  the  proposal. 

The  commenters  addressed  two  main 
issues  concerning  the  agency's  proposed 
rulemaking:  the  effect  of  the  amendment 
on  safety,  and  the  reinstatement  of 
stopping  distance  requirements. 

Effect  on  Safety 

The  commenters  were  divided  in  their 
assessment  of  the  safety  issues. 
Professor  Witherspoon  argued  that 
while  Blue  Bird's  request  seems  logical 
from  an  equitable  standpoint,  it 
"diverges  from  and  dilutes  the  concern 
for  public  safety."  Conversely.  Ford 
Motor  Company  supported  the  proposed 
amendment  to  Standard  No.  121  and 
believed  that  no  safety  need  is  being 
served  by  holding  the  one  class  of 
vehicles — non-school  buses — to  a  more 
stringent  requirement  than  heavy  trucks, 
truck-trailer  combinations  and  school 
buses. 

NHTSA  concurs  with  the  argument 
implied  by  Ford  that  higher  levels  of 
safety  would  result  if  trucks,  trailers  and 
school  buses  were  subject  to  the 
stopping  distance  requirements  of  S5.3.1 
in  addition  to  non-school  buses. 
However,  the  agency  does  not  agree  that 
absolutely  no  safety  need  is  served  by 
applying  S5.3.1  to  non-school  buses 
only.  NHTSA  continues  to  attach  great 
importance  to  proper  vehicle  braking 
performance,  which  is  demonstrated  by 
the  extensive  research  it  has  conducted 
on  vehicle  braking  systems  and  the 
agency's  enunciated  goal  of  reinstating 
stopping  distance  requirements  for  all 
vehicle  types.  Nevertheless,  NHTSA  is 
unable  to  justify  burdens  resulting  from 
the  fortuitous  and  incongruous 
continued  application  of  those 
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requirements  to  non-school  bus 
manufacturers. 

NHTSA  does  not  believe  that  the 
negative  safety  effects  of  this 
rulemaking  will  be  significant  because  it 
is  anticipated  that  this  rule  will  affect 
only  a  small  population  of  non-school 
buses,  i.e..  those  that  are  unable  to  meet 
S5.3.1  without  the  use  of  antilock 
systems.  As  discussed  earlier  in  this 
notice,  Blue  Bird  already  meets  all  but 
the  low  speed  stopping  distance 
requirement  of  the  standard  without  the 
use  of  antilock.  Even  in  that  low  speed 
stop.  Blue  Bird  can  meet  the  stopping 
distance  requirement,  but  the  wheels 
lock  up.  Further,  NHTSA  believes  that 
most  buses  are  able  to  meet  the  service 
brake  stopping  distance  requirements 
without  an  antilock  system  and  the 
agency  does  not  anticipate 
manufacturers  changing  their  vehicle 
designs  in  a  way  that  would  negatively 
affect  conformance  with  the 
requirements.  NHTSA  believes  that 
manufacturers  of  non-school  buses  will 
determine  that  it  is  in  their  best  interest 
to  continue  to  voluntarily  meet  those 
requirements.  In  this  regard,  NHTSA  has 
determined  to  amend  Standard  No.  121 
in  a  manner  that  leaves  intact  the 
specifications  of  S5.3.1,  so  as  to  provide 
manufacturers  a  set  of  guidelines  which 
they  may  use  to  ascertain  the 
performance  level  of  their  vehicles.  Of 
course,  as  explained  in  the  NPRM, 
leaving  intact  the  specifications  of  S5.3.1 
also  facilitates  reinstatement  of  slopping 
distance  requirements  for  trucks,  trailers 
and  buses  in  the  future. 

IIHS  objected  to  NHTSA's  reasoning 
that  the  service  brake  stopping  distance 
requirements  of  S5.3.1  should  be 
suspended  because  no  comparable 
requirements  are  set  for  school  buses. 
IIHS  argued  that  the  typical  operating 
environments  (speeds,  highways  used, 
distances  traveled)  of  school  and  non- 
school  buses  are  so  different  that  there 
is  no  logical  need  to  have  equivalent 
safety  requirements. 

NHTSA  does  not  agree  that  the 
typical  operating  environments  for 
school  buses  and  other  buses  justify  the 
different  performance  requirements  for 
the  two  types  of  vehicles.  We  also  note 
that  we  did  not  rely  on  any  such 
difference  in  environments  when 
allowing  the  present  anomaly  to  exist. 
While  buses  carrying  school  children 
are  typically  seen  on  low-speed  streets, 
they  also  use  freeways  and  high-speed 
roadways  to  transport  children  on 
school  activity  trips.  Those  "activity 
buses"  are  school  buses  under  NHTSA's 
regulations,  subject  to  the  same  school 
bus  safety  standards  as  the  buses  used 
in  neighborhood  vicinities  or  urban 


traffic.  Similarly,  non-school  buses  can 
be  used  on  local  streets  as  well  as  high- 
speed roadways.  Therefore,  the  agency 
has  determined  that  school  buses  and 
other  buses  typically  operate  in  similar 
environments  and  there  is  no  logical 
basis  for  subjecting  non-school  buses  to 
the  requirements  of  S5.3.1  which  have 
been  suspended  for  school  buses. 

Research  and  Reinstatement  of  Safety 
Requirements 

In  the  NPRM,  NHTSA  states  that  it 
found  merit  in  the  petitioner's  argument 
that  the  requirements  of  S5.3.1  are 
inappropriate  at  this  time  for  non-school 
buses  if  no  comparable  requirements  are 
set  for  school  buses.  At  the  same  time, 
NHTSA  explained  that  the  agency  was 
more  inclined  to  suspend  than  to  rescind 
the  requirements  because  NHTSA  might 
reinstate  new  stopping  distance 
requirements  in  the  future  for  trucks, 
trailers  and  buses.  The  IIHS  commented 
that  "Hlhese  two  directions  are 
incompatible." 

The  meaning  of  that  comment  is  not 
entirely  clear  to  the  agency.  If  IIHS  is 
basing  its  statement  on  the  belief  that 
the  future  rulemaking  to  consider 
reinstating  stopping  distance 
requirements  will  not  include  those  for 
school  buses,  NHTSA  wishes  to  clarify 
that  it  did  not  mean  to  imply  that  school 
buses  will  be  excluded  from 
consideration.  Since  "school  buses"  are 
"buses"  under  NHTSA's  regulatory 
definitions,  school  buses  are  included  in 
the  group  of  heavy  vehicles  for  which 
reinstatement  of  stopping  distance 
requirements  will  be  considered. 

IIHS  argued  that  an  amendment  to 
Standard  No.  121  along  the  lines 
proposed  in  the  NPRM  would  signal  U.S. 
suppliers  of  brake  systems  to  "forget" 
modem  brake  technology  for  buses  and 
large  trucks,  which  would  result  in  a 
degradation  of  large  vehicle  braking 
performance.  NHTSA  disagrees.  Since 
S5.3.1  currently  does  not  apply  to  most 
large  vehicles,  this  amendment  would 
not  significantly  affect  the  state-of-the- 
art  technology  relating  to  large  vehicle 
braking  performance.  Also,  such  a 
message  would  be  inconsistent  with 
statements  made  by  the  agency  in  the 
past,  most  recently  by  the 
announcement  in  the  NPRM  concerning 
the  likelihood  of  future  rulemaking 
action  on  heavy  vehicle  braking 
performance.  Further,  the  agency's 
research  activities  on  antilock 
technology  and  stopping  distance 
performances  of  existing  vehicles  should 
also  effectively  signal  the  agency's 
interest  and  activity  in  reinstating 
service  brake  stopping  distance 
requirements. 


With  respect  to  NHTSA's  request  for 
comments  relating  to  the  possible 
reinstatement  of  the  school  bus  stopping 
distance  requirements,  commenters 
were  generally  supportive  of 
reinstatement  IIHS  believpd  that 
NHTSA  should  encourage  the 
development  and  application  of  antilock 
brakes  for  all  heavy  vehicles,  including 
school  buses.  Ms.  Witherspoon  stated 
that,  if  Standard  No.  121  has  afforded 
some  degree  of  safety  in  complying 
vehicles,  requirements  for  school  buses 
should  be  reinstated.  NHTSA  has  found 
these  comments  helpful  and  will 
evaluate  them  further  along  with  other 
available  information  when  it  considers 
proposing  school  bus  stopping  distance 
requirements  in  the  future. 

For  the  reasons  given  above,  NHTSA 
is  amending  Standard  No.  121  to 
suspend  the  requirements  of  S5.3.1 
applicable  to  buses.  As  explained 
above,  NHTSA  will  keep  the 
specifications  of  S5.3.1  intact  as 
currently  set  forth  in  the  standard  in 
order  to  facilitate  reinstatement  of 
affected  sections  in  the  future  and  to 
provide  guidance  to  manufacturers  who 
choose  to  manufacture  their  vehicles  to 
the  performance  levels  specified  therein. 

Effective  Date 

This  rule  is  effective  upon  publication 
in  the  Federal  Register.  The  agency  finds 
good  cause  for  an  immediate  effective 
date  because  this  amendment  relieves  a 
restriction  whose  isolated  application  to 
bus  manufacturers  has  been  determined 
by  NHTSA  to  be  inappropriate.  The  rule 
does  not  specify  different  or  additional 
requirements  and  requires  no  leadtime 
for  preparation  by  vehicle 
manufacturers. 

Cost  and  Benefits 

NHTSA  has  examined  the  impact  of 
this  rulemaking  action  and  determined 
that  it  is  not  major  within  the  meaning 
of  Executive  Order  12291  or  significant 
with  the  meaning  of  the  Department  of 
Transportation's  regulatory  policies  and 
procedures.  The  economic  and  other 
impacts  of  this  rulemaking  action  will  be 
so  minimal  that  a  full  regulatory 
evaluation  is  not  required.  The  revision 
to  Standard  No.  121  made  by  this  rule  is 
intended  to  relieve  an  unfair  restriction 
on  bus  manufacturers.  This  amendment 
might  reduce  manufacturing  costs 
slightly  for  manufacturers  who  would  no 
longer  need  to  procure  antilock  systems 
or  maintain  a  separate  inventory  of 
those  systems.  However,  NHTSA  has 
concluded  that  the  impacts  would  not  be 
significant  because  most  bus 
manufacturers  meet  the  requirements  of 
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Standard  No.  121  without  using  antilock 
systems. 

Regulatory  Flexibility  Act 

NHTSA  has  considered  also  the 
impacts  of  this  rulemaking  action  under 
the  Regulatory  Flexibility  Act.  I  hereby 
certify  that  it  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Accordingly,  the  agency  has  not 
prepared  a  regulatory  flexibility 
analysis. 

Few,  if  any.  bus  manufacturers  would 
qualify  as  small  entities.  Any  bus 
manufacturers  that  do  qualify  as  small 
businesses  might  benefit  to  a  small 
extent  by  this  rule,  since  excluding 
buses  from  the  stopping  distance 
requirements  allows  manufacturers 
(such  as  Blue  Bird)  to  produce  buses 
without  antilock  systems. 

Small  governmental  units  and  small 
organizations  are  generally  affected  by 
amendments  to  the  Federal  motor 
vehicle  safety  standards  as  purchasers 
of  new  motor  vehicles  and  new  motor 
vehicle  equipment.  However,  these 
entities  will  not  be  affected  by  the 
changes  made  by  this  rule  since  the 
revisions  to  Standard  No.  121  will  not 
significantly  affect  the  price  of  buses. 


Eln\'ironmental  Effects 

NHTSA  has  anqlyzed  this  rulemaking 
action  for  the  purposes  of  the  National 
Elnvironmental  Policy  Act.  The  agency 
has  determined  that  implementation  of 
this  action  will  not  have  any  significant 
impact  on  the  quality  of  the  human 
environment. 

List  of  Subjects  in  49  CFR  Part  571 

Imports,  Motor  vehicle  safety,  Motor 
vehicles. 

In  consideration  of  the  foregoing,  49 
CFR  Part  571  is  amended  as  follows: 

PART  571— FEDERAL  MOTOR 
VEHICLE  SAFETY  STANDARDS 

1.  The  authority  citation  for  Part  571  of 
Title  49  would  continue  to  read  as 
follows: 

Authority:  15  U  S  C.  1392,  1401.  1403, 1407; 
delegation  of  authonty  at  49  CFR  1.50. 

2.  In  §  571.121,  S3  is  amended  by 
revising  the  last  paragraph  to  read  as 
follows: 

§  571.121     Standard  No.  121;  Air  Brake 
Systems. 

•         «         •         •         * 

S3.  *   *  • 


Notwithstanding  any  language  to  the 
contrary,  sections  S5.3.1.  S5.3.1.1,  S5.3.2. 
S5.3.2.1,  S5.3  2.2.  S5.7.1,  S5.7.3(a)  and 
S5.7.3{b)  of  this  standard  are  not 
applicable  to  trucks  and  trailers,  and 
section  S5.3.1  of  this  standard  is  not 
applicable  to  buses. 

*  •        «        •        * 

3.  In  S  571.121.  S5.3.1  introductory  text 
is  revised  to  read  as  follows: 

«        *        *        *        * 

S5.3.1    Stopping  distance — trucks  and 
buses.  When  stopped  six  times  for  each 
combination  of  weight,  speed,  and  road 
condition  specified  in  S5.3.1.1,  in  the 
sequence  specified  in  Table  I.  the 
vehicle  shall  stop  at  least  once  in  not 
more  than  the  distance  specified  in 
Table  II,  measured  from  the  point  at 
which  movement  of  the  service  brake 
control  begins,  without  any  part  of  the 
vehicle  leaving  the  roadway  and 
without  lockup  of  any  wheel  at  speeds 
above  10  mph  except  for  *  *  • 

*  *        *        *        • 

Issued  on  May  28. 1987. 
Diane  K.  Steed, 
Administrator 
(FR  Doc.  87-12510  Filed  6-1-87;  8:45  am] 
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Feckrml  Re{(ut«r 
Vol.  52.  No.  105 
Tueaday,  June  2,  1987 


TNs   section   of   the   FEDERAL   REGISTER 
contains   notices   to   the   public   of   the 
p<oposec)   issuance   of   rules   and 
r«gu<atioos    The  purpose   of  ttiese  nobcas 
IS   to   give   interested   {persons   an 
opportunity   to   participate   in   the   rule 
making   pnof   to   tfie   adoption   of   the   final 
rutes. 

DEPARTVENT  OF  AGRtCULTURE 

Soil  Con««rvatk)o  Servtee 

7  CFR  Part  656 

Procedures  for  ttie  Protection  of 
Arcfieological  and  Historical 
Properties  Encountered  In  SCS- 
Assisted  Programs 

agency:  Soil  Conservation  Service, 

USDA. 

ACTION:  Proposed  rule. 

summary:  The  Soil  Conservation 
Service  (SCS)  removes  and  reserves  six 
sections  of  its  regulation  protecting 
archeological  and  historic  properties. 
The  purpose  of  this  action  is  to  eliminate 
procedures  that  are  inconsistent  with 
current  requirements. 
date:  Comments  should  be  received  on 
or  before  August  1,  1987. 
ADDRESS:  Gail  Updegraff,  Director. 
Economics  and  Social  Sciences  Division, 
USDA/SCS,  P.O.  Box  2890.  Washington. 
DC  20013-2890. 

FOR  FURTHER  INFORMATION  CONTACT: 

tiaii  LIpdegraff,  Director,  Economics  and 
Social  Sciences  Division,  or  Diane 
Celburd.  National  Cultural  Resources 
Specialist,  Economics  and  Social 
Sciences  Division,  Soil  Conservation 
Service,  U.S.  Department  of  Agriculture. 
P.O.  Box  2800.  Washington.  DC  20013. 
(202)  447-2307;  or  Ronald  Anzalone. 
Advisory  Council  on  Historic 
Preservation.  The  Old  Post  Office 
Building,  1100  Pennsylvania  Avenue 
NW.,  Room  809.  Washington.  DC  20004, 
(202)  786-0505. 

SUPPCEMENTARV  INFORMATION:  This  rule 
has  been  reviewed  under  USDA  criteria 
established  to  carry  out  Executive  Order 
12291,  Improving  Government 
Regulations,  and  has  been  classified 
"not  significant."  On  July  18, 1977,  SCS 
published  in  the  Federal  Register  (42  PR 
36804)  its  final  rule  "Procedures  for  the 
Protection  of  Archeological  and 
Historical  Properties  Encountered  In 
SCS- Assisted  Programs"  (7  CFR  Part 
656).  Amendments  to  this  rule  were 


published  in  the  Federal  Register  on 
June  19,  1978.  and  on  [une  23,  1979  (43 
FR  26277  and  44  FR  2715fl).  Propo.sed 
revisions  of  this  rule  were  published  in 
the  Federal  Register  on  January  29.  1981 
(46  FR  9611),  on  August  20,  1982  (47  FR 
3692).  on  December  9,  1983  (48  W. 
55123),  and  on  August  15,  1986  (51  FR 
29251).  A  withdrawal  of  the  August  15, 
1986  proposed  rule  was  published  in  the 
Federal  Register  on  December  22.  1986 
(51  FR  45775)  because  the  proposed  rule 
was  inadvertently  processed  and  signed 
without  the  benefit  of  Office 
Management  and  Budget  review 
required  by  Elxecutive  Order  12291. 

This  action  is  being  taken  to  ensure 
compliance  with  a  programmatic 
memorandum  of  agreement  and  the  new 
final  rule.  Protection  of  Historic 
Properties  (36  CFR  Part  800),  published 
in  the  Federal  Register  on  September  2, 
1986(51  FR  31115).  The  rule  sets  forth 
the  process  of  Advisory  Council  on 
Historic  Preservation  review  and 
comment  for  implementing  section  106 
of  the  National  Historic  Preservation 
Act.  as  amended  (16  U.S.C.  470f). 

The  determination  has  been  made 
pursuant  to  the  provisions  of  Executive 
Order  12291  that  the  preparation  of  a 
regulatory  impact  analysis  is  not 
required.  The  rule  is  not  considered 
major  under  Executive  Order  12291.  The 
regulation  concerns  agency  policy  and 
guidelines. 

It  has  also  been  determined,  pursuant 
to  the  requirements  of  the  Regulatory 
Flexibility  Act  (Pub.  L.  96-534),  that  the 
rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  enfities. 

List  of  Subjects  in  7  CFR  Part  656 

Historic  preservation.  Soil 
conservation. 

Accordingly,  the  Soil  Conservation 
Service  proposes  to  amend  Part  656  as 
follows: 

PART  656— {AMENDED) 

The  authority  citafion  for  Part  656  is 
revised  to  read  as  follows: 

Authority:  Public  Uw  86-523,  74  Slat.  22a 
as  amended  (16  U.S.C.  469  et  BeqY  Pub.  L  89- 
665.  80  Stat.  915,  as  amended  (16  U.S.C.  470  et 
seq.y,  7  CFK  Z.&Z. 


§^  •5e.4-«5e.»    [nemovsd  and  Ressrvedl 

R»»ervedl 

2.  Sections  656.4.  656.5,  656.6.  656.7. 
656.8.  and  656.9  are  proposed  to  be 
removed  and  reserved. 
WUson  Scaling. 
Chief 
[fR  Doc.  87-12019  Filed  6-1-87;  8:45  am) 
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DEPARTMENT  OF  LABOR 

Office  of  ttw  Secretary 

29  CFR  Part  22 

Program  Fraud  CM!  Rtntdi—  Act  of 
1986 

AGENCY:  Office  of  the  Secretary.  Labor. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Program  Fraud  Civil 
Remedies  Act  of  1986  (Act)  establishes 
an  administrative  remedy  for  false 
claims  or  statements  submitted  to 
various  federal  "authorities,"  including 
the  Department  of  Labor.  Anyone  who, 
with  knowledge  or  reason  to  know, 
submits  a  false,  fictitious  or  fraudulent 
claim  or  statement  to  any  of  these 
"authorities"  is  liable  for  up  to  a  $5,000 
penalty  and  an  assessment  of  double 
damages.  These  proposed  regulations 
establish  the  policies  and  administrative 
procedures  the  Department  of  Labor  will 
follow  in  implementing  the  provisions  of 
the  Act,  and  specifies  the  hearing  and 
appeal  rights  of  persons  subject  to 
penalties  and  assessments  under  the 
Act. 

DATE:  Comments,  in  duplicate,  must  be 
received  by  July  2. 1987. 
ADDRESS:  Send  comments  to  Dennis 
Mi.D.iniel,  Office  of  the  Solicitor, 
Department  of  Ubor.  Room  N2428,  200 
Constitution  Avenue.  NW..  Washington. 
DC  20210. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  Mc;Daniel  ((202h523-7721), 
SUPPUEMENTARY  INFORMATION;  On 

October  21,  1986,  the  President  signed 
the  Omnibus  Reconciliation  Act  of  1986, 
which  enacted  the  Program  Fraud  Civil 
Remedies  Act  of  1986.  The  Act  provides 
an  administrative  remedy  for  false 
claims  or  statements  submitted  to 
various  authorities  and  provides  up  to  a 
$5,000  penalty  and  an  assessment  of 
double  damages  against  anyone  who 


submits  a  false  claim  or  statement. 
These  regulations  establi.sh  the  policies 
and  procedures  the  Department  of  Labor 
will  follow  in  carrying  out  the  provisions 
of  the  Act. 

The  Act  vests  authority  to  investigate 
false  claims  and  statements  under  its 
provisions  in  an  agency's  Investigatory 
Official.  Based  upon  the  results  of  an 
investigation,  the  agency  Reviewing 
Official  determines,  with  the 
concurrence  of  the  Attorney  General, 
whether  to  refer  the  matter  to  a 
Presiding  Officer  for  an  administrative 
hearing.  Any  penalty  or  assessment 
imposed  under  the  Act  may  be  collected 
by  the  Attorney  General,  through  the 
filing  of  a  civil  action,  or  by  offsetting 
amounts,  other  than  tax  refunds,  owed 
the  particular  party  by  the  Federal 
Government.  For  purposes  of  this  Act, 
these  regulations  designate  the 
Inspector  General  of  the  Department,  or 
his  designee,  as  the  Investigatory 
Official  for  the  Department  of  Labor. 
They  also  designate  the  Solicitor  of  the 
Department  of  Labor,  or  his  designee,  as 
the  Reviewing  Official  under  the  Act 
Any  administrative  adjudication  under 
the  Act  will  be  presided  over  by  an 
administrative  law  judge  in  the 
Department  of  Labor's  Office  of 
Administrative  Law  Judges. 

The  Report  of  the  Senate 
Governmental  Affairs  Committee  states 
that  the  Committee,  "expects  that  the 
regulations  would  be  substantially 
uniform  throughout  government."  (S. 
Rep.  No.  99-212,  99th  Cong.,  Ist  Sess.  12 
(1986)).  Pursuant  to  this  latter  mandate, 
on  March  6,  1987,  final  model 
regulations  under  the  Act  were  issued 
by  the  President's  Council  on  Integrity 
and  Efficiency.  All  "authorities"  were 
urged  by  the  President's  Council  to 
adopt  the  model  regulations  in  their 
entirety,  absent  "compelling 
circumstances  necessitated  by  an 
agency's  organizational  or  program 
uniqueness.  The  Department  of  Labor 
has  adopted  the  final  model  regulations 
in  this  rulemaking. 

Executive  Order  12291 

This  rule  is  not  a  "major  rule"  under 
Executive  Order  12291  because  it  is  not 
likely  to  result  in  (1)  an  annual  effect  in 
the  economy  of  $100  million  or  more:  (2) 
a  major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  the  United  States-based 
enterpnses  to  compete  with  foreign 
based  enterpnses  in  domestic  or  foreign 


markets.  Accordingly,  no  regulatory 
impact  analysis  is  required. 

Regulatory  Flexibility  Act 

The  Department  believes  that  this 
proposed  rule  will  have  no  "significant 
economic  impact  upon  a  substantial 
number  of  small  entities"  within  the 
meaning  of  section  3(a)  of  the 
Regulatory  Flexibility  Act.  Pub.  L.  96- 
354,  94  Stat.  1164  (5  U.S.C.  605(b)).  The 
Secretary  has  certified  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration  to  this  effect. 
This  conclusion  is  reached  because  the 
rule  does  not,  in  itself,  impose  any 
additional  requirements  upon  small 
entities.  Accordingly,  no  regulatory 
flexibility  analysis  is  required. 

Paperwork  Reduction  Act 

This  rule  is  not  subject  to  section 
3504(h)  of  the  Paperwork  Reduction  Act 
(44  U.S.C.  3501)  since  it  does  not  contain 
collection  of  information  requirements. 

List  of  Subjects  in  29  CFR  Part  22 

Administrative  practice  and 
procedures;  Claims;  Government 
contracts;  Grant  programs. 

Accordingly.  Subtitle  A  of  Title  29  of 
the  Code  of  Federal  Regulation  is 
amended  by  adding  a  new  Part  22  to 
read  as  follows: 

PART  22— PROGRAM  FRAUD  CIVIL 
REMEDIES  ACT  OF  1986 

Sec. 

22.1  Basis  and  purpose. 

22.2  Definitiong. 

22.3  Basis  for  civil  penalties  and 
assessments. 

22.4  Investigation. 

22.5  Review  by  the  reviewing  ofTiciaL 

22.6  Prerequisites  for  issuing  a  complainL 

22.7  Complaint. 

22.8  Service  of  complaint. 

22.9  Answer. 

22.10  Default  upon  failure  to  file  an  answer. 

22.11  Referral  of  complaint  and  answer  to 
the  ALJ. 

22.12  Notice  of  hearing. 

22.13  Parties  to  the  hearing. 

22.14  Separation  of  functions. 

22.15  Ex  parte  contacts. 

22.16  Disqualification  of  reviewing  official 
or  AL). 

22.17  Rights  of  parties. 

22  18  Authonty  of  the  AL). 

22.19  Preheanng  conferences. 

22.20  Disclosure  of  documents. 

22.21  Discovery, 

22.22  Exchange  of  witness  lists,  statements, 
and  exhibits. 

22.23  Subpoenas  for  attendance  at  hearing. 

22.24  Protective  order. 

22.25  Fees 

22.26  Form,  filing  and  service  of  papers. 

22.27  Computation  of  time. 

22.28  Motions. 

22.29  Sanctions. 


22.30  The  hearing  and  burden  of  proof. 

22.31  Determining  the  amount  of  penalties 
and  assessments. 

22.32  Location  of  hearing. 

22.33  Witnesses.  ; 

22.34  Evidence. 

22.35  The  record. 

22.36  Post-hearing  briefs. 

22.37  Initial  decision. 

22.38  Reconsideration  of  initial  decision. 

22.39  Appeal  to  authority  head. 

22.40  Stays  ordered  by  the  Department  of 
justice.  I 

22.41  Stay  pending  appeal. 

22.42  Judicial  review. 

22.43  Collection  of  civil  penalties  and 
assessments. 

22.44  Right  to  administrative  offset. 

22.45  Deposit  in  Treasury  of  United  States. 

22.46  Compromise  or  settlement 

22.47  Limitations. 

Authority:  Pub  L.  99-509.  sees.  6101-6104. 
100  Stat.  1874;  to  be  codified  at  31  US.C.  sees. 
3801-3812. 

{22.1    Basis  and  purpose. 

(a)  Basis.  This  part  implements  the 
Program  Fraud  Civil  Remedies  Act  of 
1986,  Pub.  L  No.  99-509,  sections  6101- 
6104. 100  Stat.  1874  (October  21.  1986).  to 
be  codified  at  31  U.S.C  3801-3812.  31 
U.S.C.  3809  of  the  statute  requires  each 
authority  head  to  promulgate  regulations 
necessary  to  implement  the  provisions 
of  the  statute. 

(b)  Purpose.  This  part — 

(1)  Establishes  administrative 
procedures  for  imposing  civil  penalties 
and  assessments  against  persons  who 
make,  submit,  or  present,  or  cause  to  be 
made,  submitted,  or  presented,  false, 
fictitious,  or  fraudulent  claims  or  written 
statements  to  authorities  or  to  their 
agents,  and 

(2)  Specifies  the  hearing  and  appeal 
rights  of  persons  subject  to  allegations 
of  liability  for  such  penalties  and 
assessments. 

§  22J    Definitions. 

(a)  "AL/"  means  an  Administrative 
Law  Judge  in  the  authority  appointed 
pursuant  to  5  U.S.C.  3105  or  detailed  to 
the  authority  pursuant  to  5  U.S.C.  3344. 

(b)  "Authority"  meauB  the  United 
States  Department  of  Labor. 

(c)  "Authority  head"  means  the 
Secretary  of  Labor  or  the  Deputy 
Secretary  of  the  Department  of  Labor. 

(d)  "Benefit"  means,  except  as  the 
context  otherwise  requires,  anything  of 
value,  including  but  not  limited  to  any 
advantage,  preference,  privilege,  license, 
permit,  favorable  decision,  ruling,  status, 
or  loan  guarantee. 

(e)  "Claim" means,  any  request, 
demand,  or  submission — 

(1)  Made  to  the  authority  for  property, 
services,  or  money  (including  money 
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representing  grants,  loans,  insurance,  or 
benefits): 

(2)  Made  to  a  recipient  of  property, 
services,  or  money  from  the  authority  or 
to  a  party  to  a  contract  with  the 
authority — 

(i)  For  property  or  services  if  the 
United  States— 

(A)  Provided  such  property  or 
services; 

(B)  Provided  any  portion  of  the  funds 
for  the  purchase  of  such  property  or 
services;  or 

(C)  Will  reimburse  such  recipient  or 
party  for  the  purchase  of  such  property 
or  services;  or 

(ii)  For  the  payment  of  money 
(including  money  representing  grants, 
loans,  insurance,  or  benefits)  if  the 
United  States— 

(A)  Provided  any  portion  of  the  money 
requested  or  demanded;  or 

(B)  Will  reimburse  such  recipient  or 
party  for  any  portion  of  the  money  paid 
on  such  request  or  demand;  or 

(3)  Made  to  the  authority  which  has 
the  effect  of  decreasing  an  obligation  to 
pay  or  account  for  property,  services,  or 
money. 

(f)  "Complaint"  means  the 
administrative  complaint  served  by  the 
reviewing  official  on  the  defendant 
under  5  22.7. 

(g)  "Defendant"  meana  any  person 
alleged  in  a  complaint  under  j  22.7  to  be 
liable  for  a  civil  jjenalty  or  assessment 
under  §  22.3. 

(h)  "Department"  means  the  United 
States  Department  of  Labor. 

(i)  "Covernmen/"  means  the  United 
States  Government. 

(j)  "Individual"  meant  a  natural 
person. 

(k)  "Initial  decision"  means  the 
written  decision  of  the  ALJ  required  by 
§  22.10  or  S  22.37,  and  includes  a  revised 
initial  decision  issued  following  a 
remand  or  a  motion  for  reconsideration. 

(1)  "Investigating  official"  means  the 
Inspector  General  of  the  Department  of 
Labor  or  an  officer  or  employee  of  the 
Office  of  the  Inspector  General 
designated  by  the  Inspector  General  and 
serving  in  a  position  for  which  the  rate 
of  basic  pay  is  not  less  than  the 
minimum  rate  of  basic  pay  for  grade 
GS-18  under  the  General  Schedule. 

(m)  "Knows  or  has  reason  to  know, " 
means  that  a  person,  with  respect  to  a 
claim  or  statement — 

(1)  Has  actual  knowledge  that  the 
claim  or  statement  is  false,  fictitious,  or 
fraudulent; 

(2)  Acts  in  deliberate  ignorance  of  the 
truth  or  falsity  of  the  claim  or  statement; 
or 

(3)  Acts  in  reckless  disregard  of  the 
truth  or  falsity  of  the  claim  or  statement. 


(n)  "Makea",  wherever  it  appears, 
shall  include  the  terms  presents, 
submits,  and  causes  to  be  made. 
presented,  or  submitted  As  the  context 
requires,  makin^i  or  made,  shall  likewise 
include  the  corresponding  forms  of  such 
terms. 

(0)  "Perso/?"  means  any  individual, 
partnership,  corporation,  assoriation. 
private  organization.  State.  pt)l!tical 
subdivision  of  a  State,  municipality. 
county,  distnct,  and  Indian  tnbe,  and 
includes  the  plural  of  that  term 

(p)  "Representative"  means  an 
attorney  or  other  rf prrsentative  meeting 
the  qualifications  of  a  non-attorney 
representative  found  at  29  Cl-'R  18.34 
and  designated  by  a  party  in  writing. 

(q)  "Reviewing  official"  means  the 
Solicitor  of  the  Department  of  Labor  or 
his  designee  who  is — 

(1)  Not  subject  to  supervision  by,  or 
required  to  report  to.  the  investigating 
official;  and 

(2)  Not  employed  in  the  organizational 
unit  of  the  authority  in  which  the 
investigating  official  is  employed. 

(r)  "Statement  '  means  any 
representation,  certification,  affirmation, 
document,  record,  or  accounting  or 
bookkeeping  entry  made — 

(1)  With  respect  to  a  claim  or  to 
obtain  the  approval  or  payment  of  a 
claim  (including  relating  to  eligibiUty  to 
make  a  claim);  or 

(2)  With  respect  to  (including  relating 
to  eligibility  for)— 

(i)  A  contract  with,  or  a  bid  or 
proposal  for  a  contract  with;  or 

(ii)  A  grant,  loan,  or  benefit  from, 
the  authority,  or  any  State,  political 
subdivision  of  a  State,  or  other  party,  if 
the  United  States  Government  provides 
any  portion  of  the  money  or  property 
under  such  contractor  for  such  grant, 
loan,  or  benefit,  or  if  the  Government 
will  reimburse  such  State,  political 
subdivision,  or  party  for  any  portion  of 
the  money  or  property  under  such 
contract  or  for  such  grant,  loan,  or 
benefit. 

§  22.3     Basis  for  civtl  penalties  and 
assessments. 

(a)  Claims.  (1)  Except  as  provided  in 
paragraph  (c)  of  this  section,  any  person 
who  makes  a  claim  that  the  person 
knows  or  has  reason  to  know — 

(i)  Is  false,  fictitious,  or  fraudulent; 

(ii)  Includes  or  is  supported  by  any 
written  statement  which  asserts  a 
material  fact  which  is  false,  fictitious,  or 
fraudulent; 

(iii)  Includes  or  is  supported  by  any 
written  statement  that — 

(A)  Omits  a  material  fact: 

(B)  Is  false,  fictitious,  or  fraudulent  as 
a  result  of  such  omission;  and 


(C)  Is  a  statement  in  which  the  person 
making  such  statement  has  a  duty  to 
include  such  matenal  fact;  or 

(iv|  Is  for  payment  for  the  provision  of 
property  or  services  which  the  person 
has  not  provided  as  claimed, 
shall  be  subject,  in  addition  to  any  other 
remedy  that  may  be  prescribed  by  law. 
to  a  civil  penalty  of  not  more  than  $5,000 
for  each  such  claim. 

(2)  Each  voucher,  invoice,  claim  form, 
or  other  individual  request  or  demand 
for  property,  services,  or  money 
constitutes  a  separate  claim. 

(3)  A  claim  shall  be  considered  made 
to  the  authority,  recipient,  or  party  when 
such  claim  is  actually  made  to  an  agent. 
fiscal  intermediary,  or  other  entity, 
including  any  State  or  political 
subdivision  thereof  acting  for  or  on 
behalf  of  the  authority,  recipient,  or 
party. 

(4)  Each  claim  for  property,  services, 
or  money  is  subject  to  a  civil  penalty 
regardless  of  whether  such  property, 
services,  or  money  is  actually  delivered 
or  paid. 

(5)  If  the  Government  has  made  any 
payment  (including  transferred  property 
or  provided  services)  on  a  claim,  a 
person  subject  to  a  civil  penalty  under 
paragraph  (a)(1)  of  this  section  shall 
also  be  subject  to  an  assessment  of  not 
more  than  twice  the  amount  of  such 
claim  or  that  portion  thereof  that  is 
determined  to  be  in  violation  of 
paragraph  (a)(1)  of  this  section.  Such 
assessment  shall  be  in  heu  of  damages 
sustained  by  the  Government  because  of 
such  claim. 

(b)  Statements.  (1)  Except  as  provided 
in  paragraph  (c)  of  this  section,  any 
person  who  makes  a  written  statement 
that— 

(i)  The  person  knows  or  has  reason  to 
know — 

(A)  Asserts  a  material  fact  which  is 
false,  fictitious,  or  fraudulent;  or 

(B)  Is  false,  fictitious,  or  fraudulent 
because  it  omits  a  matenal  fact  that  the 
person  making  the  statement  has  a  duty 
to  include  in  such  statement;  and 

(ii)  Contains  or  is  accompanied  by  an 
express  certification  or  affirmation  of 
the  truthfulness  and  acciu-acy  of  the 
contents  of  the  statement, 
shall  be  subject,  in  addition  to  any  other 
remedy  that  may  be  prescribed  by  law, 
to  a  civil  penalty  of  not  more  than  $5,000 
for  each  such  statement. 

(2)  Each  written  representation, 
certification,  or  affirmation  constitutes  a 
separate  statement. 

(3)  A  statement  shall  be  considered 
made  to  the  authonty  when  such 
statement  is  actually  made  to  an  agent, 
fiscal  intermediary,  or  other  entity. 


including  any  State  or  political 
subdivision  thereof,  acting  for  or  on 
behalf  of  the  authority. 

(c)  Applications  for  certain  benefits. 
(1)  In  the  case  of  any  claim  or  statement 
made  by  any  individual  relating  to  any 
of  the  benefits  listed  in  paragraph(c)(2) 
of  this  section  received  by  such 
individual,  such  individual  may  be  held 
liable  for  penalties  and  under  this 
section  only  if  such  claim  or  statement  is 
made  by  such  individual  in  making 
application  for  such  benefits  with 
resfiect  to  such  individual's  eligibility  to 
receive  such  benefits. 

(2)  For  purposes  of  this  paragraph,  the 
term  "benefits    means  benefits  under 
the  Black  Lung  Benefits  Act,  which  are 
intended  for  the  personal  use  of  the 
Individual  who  receive  the  benefits  or 
for  a  member  of  the  individual's  family. 

(d)  No  proof  of  specific  intent  to 
defraud  is  required  to  establish  liability 
under  this  section. 

(e)  In  any  case  in  which  it  is 
determined  that  more  than  one  jjerson  is 
liable  for  making  a  claim  or  statement 
under  this  section,  each  person  may  tie 
held  liable  for  a  civil  penalty  under  this 
section. 

(f)  In  any  case  in  which  it  is 
determined  that  more  than  one  person  is 
liable  for  making  a  claim  under  this 
section  on  which  the  Government  has 
made  payment  (including  transferred 
property  or  provided  services),  an 
assessment  may  be  imposed  against  any 
such  person  or  jointly  and  severally 
against  any  combination  of  such 
persons 

}  22.4    InveeUgatlon. 

(a)  If  an  investigating  official 
concludes  that  a  subpoena  pursuant  to 
the  authonty  conferred  by  31  U.S.C. 
3804(a)  is  warranted — 

(1)  The  subpoena  so  issued  shall 
notify  the  person  to  whom  it  is 
addressed  of  the  authority  under  which 
the  subpoena  is  issued  and  shall  identify 
the  records  or  documents  sought; 

(2)  He  or  she  may  designate  a  person 
to  act  on  his  or  her  behalf  to  receive  the 
documents  sought;  and 

(3)  The  person  receiving  such 
subpoena  shall  be  required  to  tender  to 
the  investigating  official  or  the  person 
designated  to  receive  the  documents  a 
certification  that  the  documents  sought 
have  been  produced,  or  that  such 
documents  are  not  available  and  the 
reasons  therefor,  or  that  such 
documents,  suitably  identified,  have 
been  withheld  based  upon  the  assertion 
of  an  identified  pnvilege. 

(b)  If  the  investigating  official 
concludes  that  an  action  under  the 
Program  Fraud  Civil  Remedies  Act  may 
be  warranted,  the  investigating  official 


shall  submit  a  report  containing  the 
findings  and  conclusions  of  such 
investigation  to  the  reviewing  official. 

(c)  Nothing  in  this  section  shall 
preclude  or  limit  an  investigating 
official's  discretion  to  refer  allegations 
directly  to  the  Department  of  justice  for 
suit  under  the  False  Claims  Act  or  other 
civil  relief  or  to  defer  or  postpone  a 
report  or  referral  to  avoid  interference 
with  a  criminal  investigation  or 
prosecution. 

(d)  Nothing  in  this  section  modifies 
any  responsibility  of  an  investigating 
official  to  report  violations  of  criminal 
law  to  the  Attorney  General. 

§  22.5    Review  by  the  reviewing  offlciaL 

(a)  If  based  on  the  report  of  the 
investigating  official  under  §  22.4fb),  the 
reviewing  official  determines  that  there 
is  adequate  evidence  to  believe  that  a 
person  is  liable  under  §  22.3  of  this  part, 
the  reviewing  official  shall  transmit  to 
the  Attorney  General  a  wntten  notice  of 
the  reviewing  official  s  intention  to  issue 
a  complaint  under  §  22.7. 

(b)  Such  notice  shall  include — 

(1)  A  statement  of  the  reviewing 
officials  reasons  for  issuing  a  complaint; 

(2)  A  statement  specifying  the 
evidence  that  supports  the  allegations  of 
liability: 

(3)  A  description  of  the  claims  or 
statements  upon  which  the  allegations 
of  liability  are  based; 

(4)  An  estimate  of  the  amount  of 
money  or  the  value  of  property,  services, 
or  other  benefits  requested  or  demanded 
in  violation  of  §  22.3  of  this  part; 

(5)  A  statement  of  any  exculpatory  or 
mitigating  circumstances  that  may  relate 
to  the  claims  or  statements  known  by 
the  reviewing  official  or  the 
investigating  official:  and 

(6)  A  statement  that  there  is  a 
reasonable  prospect  of  collecting  an 
appropriate  amount  of  penalties  and 
assessments.  Such  a  statement  may  be 
based  upon  information  then  known  or 
an  absence  of  any  information 
indicating  that  the  person  may  be 
unable  to  pay  such  an  amount 

§  22.6    Prerequisites  for  Issuing  a 
complatrrt. 

(a)  The  reviewing  official  may  issue  a 
complaint  under  §  22.7  only  if— 

(1)  The  Department  of  justice 
approves  the  issuance  of  a  complaint  in 
a  written  statement  described  in  31 
U.S.C.  3803(b)(1),  and 

(2)  In  the  case  of  allegations  of 
liability  under  §  22.3(a)  with  respect  to  a 
claim,  the  reviewing  official  determines 
that,  with  respect  to  such  claim  or  a 
group  of  related  claims  submitted  at  the 
same  time  such  claim  is  submitted  (as 
defined  in  paragraph  (b)  of  this  section), 


the  amount  of  money  or  the  value  of 
property  or  services  demanded  or 
requested  in  violation  of  §  22.3(a)  does 
not  exceed  $150,000. 

(b)  For  the  purposes  of  this  section,  a 
related  group  of  claims  submitted  at  the 
same  time  shall  include  only  those 
claims  arising  from  the  same  transaction 
(e.g..  grant  loan,  application,  or 
contract)  that  are  submitted 
simultaneously  as  part  of  a  single 
request,  demand,  or  submission. 

(c)  Nothing  in  this  section  shall  be 
construed  to  limit  the  reviewing 
official's  authonty  to  join  m  a  single 
complaint  against  a  person  claims  that 
are  unrelated  or  were  not  submitted 
simultaneously,  regardless  of  the 
amount  of  money  or  the  value  of 
property  or  services  demanded  or 
requested. 

§  22.7     Complaint 

(a)  On  or  after  the  date  the 
Department  of  justice  approves  the 
issuance  of  a  complaint  m  accordance 
with  31  U.S.C.  3803(b)(1),  the  reviewing 
official  may  serve  a  complaint  on  the 
defendant,  as  provided  in  §  22.8. 

(b)  The  complaint  shall  state — 

(1)  The  allegations  of  liability  against 
the  defendant,  including  the  statutory 
basis  for  liability,  an  identification  of 
the  claims  or  statements  that  are  the 
basis  for  the  allejted  liability,  and  the 
reasons  why  liability  allegedly  arises 
from  such  claims  or  statements: 

(2)  The  maximum  amount  of  penalties 
and  assessments  for  which  the 
defendant  may  be  held  liable; 

(3)  Instructions  for  filing  an  answer  to 
request  a  hearing,  including  a  specific 
statement  of  the  defendant  s  nght  to 
request  a  hearing  by  filing  an  answer 
and  to  be  represented  by  a 
representative;  and 

(4)  That  failure  to  file  an  answer 
within  30  days  of  service  of  the 
complaint  will  result  in  the  imposition  of 
the  maximum  amount  of  penalties  and 
assessments  without  nght  to  appeal. 

(c)  At  the  same  time  the  reviewing 
official  serves  the  complaint  he  or  she 
shall  serve  the  defendant  with  a  copy  of 
these  regulations. 

§  22.8    Service  of  complaint 

(a)  Service  of  a  complaint  must  be 
made  by  certified  or  registered  mail  or 
by  delivery  in  any  manner  authorized  by 
Rule  4(d)  of  the  Federal  Rules  of  Civil 
Procedure. 

(b)  Proof  of  service,  stating  the  name 
and  address  of  the  person  on  whom  the 
complaint  was  served,  and  the  manner 
and  date  of  service,  may  be  made  by — 

(1)  Affidavit  of  the  individual  making 


service; 
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(2)  An  acknowledged  United  States 
Postal  Service  return  receipt  card;  or 

(3)  Written  acknowledgment  of  the 
defendant  or  his  representative. 

S  22.9    Answ«r. 

(a)  The  defendant  may  request  a 
hearing  by  filing  an  answer  with  the 
reviewing  official  within  30  days  of 
service  of  the  complaint.  An  answer 
shall  be  deemed  to  be  a  request  for 
hearing. 

(b)  In  the  answer,  the  defendant — 

(1)  Shall  admit  or  deny  each  of  the 
allegations  of  liability  made  in  the 
complaint; 

(2)  Shall  state  any  defense  on  which 
the  defendant  intends  to  rely; 

(3)  May  state  any  reasons  why  the 
defendant  contends  that  the  penalties 
and  assessments  should  be  less  than  the 
statutory  maximum;  and 

(4)  Shall  state  the  name,  address,  and 
telephone  number  of  the  person 
authorized  by  the  defendant  to  act  as 
defendant's  representative,  if  any. 

§  22. 10     Default  upon  fallur«  to  fl>e  an 
answer. 

(a)  If  the  defendant  does  not  Hie  an 
answer  within  the  time  prescribed  in 
§  22.9(a),  the  reviewing  official  may 
refer  the  complaint  to  the  AL). 

(b)  Upon  the  referral  of  the  complaint, 
the  ALJ  shall  promptly  serve  on 
defendant  in  the  manner  prescribed  in 

5  22.8,  a  notice  that  an  initial  decision 
will  be  issued  under  this  section. 

(c)  The  ALJ  shall  assume  the  facts 
alleged  in  the  complaint  to  be  true  and, 
if  such  facts  establish  liability  under 

§  22.3,  the  AL|  shall  issue  an  initial 
decision  imposing  the  maximum  amount 
of  penalties  and  assessments  allowed 
under  the  statute. 

(d)  Except  as  otherwise  provided  in 
this  section,  by  failing  to  file  a  timely 
answer,  the  defendant  waives  any  right 
to  further  review  of  the  penalties  and 
assessments  imposed  under  paragraph 
(c)  of  this  section,  and  the  initial 
decision  shall  become  final  and  binding 
upon  the  parties  30  days  after  it  is 
issued. 

(e)  If.  before  such  an  initial  decision 
becomes  final,  the  defendant  files  a 
motion  with  the  ALj  seeking  to  reopen 
on  the  grounds  that  extraordinary 
circumstances  prevented  the  defendant 
from  filing  an  answer,  the  initial 
decision  shall  be  stayed  pending  the 
ALJ's  decision  on  the  motion. 

(f)  If,  on  such  motion,  the  defendant 
can  demonstrate  extraordinary 
circumstances  excusing  the  failure  to  file 
a  timely  answer,  the  ALJ  shall  withdraw 
the  initial  decision  in  paragraph  (c)  of 
this  section,  if  such  a  decision  has  been 


issued,  and  shall  grant  the  defendant  an 
opportunity  to  answer  the  complaint. 

(g)  A  decision  of  the  AL)  denying  a 
defendant's  motion  under  paragraph  (e) 
of  this  section  is  not  subject  to 
reconsideration  under  5  22.38. 

(h)  The  defendant  may  appeal  to  the 
authority  head  the  decision  denying  a 
motion  to  reopen  by  filing  a  notice  of 
appeal  with  the  authority  head  within  15 
days  after  the  ALJ  denies  the  motion. 
The  timely  filing  of  a  notice  of  appeal 
shall  stay  the  initial  decision  until  the 
authonty  head  decides  the  issue. 

(i)  If  the  defendant  files  a  timely 
notice  of  appeal  with  the  authority  head, 
the  ALJ  shall  forward  the  record  of  the 
proceeding  to  the  authority  head. 

(j)  The  authonty  head  shall  decide 
expeditiously  whether  extraordinary 
circumstances  excuse  the  defendant's 
failure  to  file  a  timely  answer  based 
solely  on  the  record  before  the  AL] 

(k)  If  the  authority  head  decides  that 
extraordinary  circumstances  excused 
the  defendant's  failure  to  file  a  timely 
answer,  the  authonty  head  shall  remand 
the  case  to  the  ALj  with  instructions  to 
grant  the  defendant  an  opportunity  to 
answer. 

(1)  If  the  authority  head  decides  that 
the  defendant's  failure  to  file  a  timely 
answer  is  not  excused,  the  authority 
head  shall  reinstate  the  initial  decision 
of  the  AL|,  which  shall  become  final  and 
binding  upon  the  parties  30  days  after 
the  authority  head  issues  such  decision. 

5  22. 1 1     Referral  of  complaint  and  answer 
to  the  AU. 

Upon  receipt  of  an  answer,  the 
reviewing  official  shall  file  the 
complaint  and  answer  with  the  ALJ. 

{22.12    Notice  of  hearing. 

(a)  When  the  ALJ  receives  the 
complaint  and  answer,  the  AL)  shall 
promptly  serve  a  notice  of  hearing  upon 
the  defendant  in  the  manner  prescribed 
by  S  22.8.  At  the  same  time,  the  ALJ 
shall  send  a  copy  of  such  notice  to  the 
representative  for  the  Government. 

(b)  Such  notice  shall  include — 

(1)  The  tentative  time  and  place,  and 
the  nature  of  the  heanng; 

(2)  The  legal  authonty  and  jurisdiction 
under  which  the  hearing  is  to  be  held; 

(3)  The  matters  of  fact  and  law  to  be 
asserted; 

(4)  A  description  of  the  procedures  for 
the  conduct  of  the  heanng; 

(5)  The  name,  address,  and  telephone 
number  of  the  representative  of  the 
Government  and  of  the  defendant,  if 
any:  and 

(6)  Such  other  matters  as  the  ALJ 
deems  appropriate. 


§  22. 1 3    Parttes  to  the  hearing. 

(a)  The  partip.s  to  the  hearing  shall  be 
the  defendant  and  the  authority. 

(b)  Pursuant  to  31  U.S.C.  3730(c)(5),  a 
private  plaintiff  under  the  False  Claims 
Act  may  participate  in  these 
proceedings  to  the  extent  authorized  by 
the  provisions  of  that  Act. 

§22.14     Separation  of  functions. 

(a)  The  investigating  official,  the 
reviewing  official,  and  any  employee  or 
agent  of  the  authority  who  takes  part  in 
investigating,  preparing,  or  presenting  a 
particular  case  may  not,  in  such  case  or 
a  factually  related  case — 

(1)  Participate  in  the  hearing  as  the 
ALJ; 

(2)  Participate  or  advise  in  the  initial 
decision  or  the  review  of  the  initial 
decision  by  the  authority  head,  except 
as  a  witness  or  a  representative  in 
public  proceedings;  or 

(3)  Make  the  collection  of  penalties 
and  assessments  under  31  U.S.C.  3806. 

(b)  The  ALJ  shall  not  be  responsible 
to,  or  subject  to  the  supervision  or 
direction  of,  the  investigating  official  or 
the  reviewing  official. 

(c)  Except  as  provided  in  paragraph 
(a)  of  this  section,  the  representative  for 
the  Government  may  be  employed 
anywhere  in  the  authority,  including  in 
the  offices  of  either  the  investigating 
official  or  the  reviewing  official. 

§22.15     Ex  parte  contacts. 

No  party  or  person  (except  employees 
of  the  ALJ's  office)  shall  communicate  in 
any  way  with  the  ALJ  on  any  matter  at 
issue  in  a  case,  unless  on  notice  and 
opportunity  for  all  parties  to  participate. 
This  provision  does  not  prohibit  a 
person  or  party  from  inquiring  about  the 
status  of  a  case  or  asking  routine 
questions  concerning  administrative 
functions  or  procedures. 

§22.16     CMsquallftcation  of  reviewing 
Official  or  AU. 

(a)  A  reviewing  official  or  ALJ  in  a 
particular  case  may  disqualify  himself 
or  herself  at  any  time. 

(b)  A  party  may  file  with  the  ALJ  a 
motion  for  disqualification  of  a 
reviewing  official  or  an  AL|.  Such 
motion  shall  be  accompanied  by  an 
affidavit  alleging  personal  bias  or  other 
reason  for  disqualification. 

(c)  Such  motion  and  affidavit  shall  be 
filed  promptl>  upon  the  party's 
discovery  of  reasons  requinng 
disqualification,  or  such  objections  shall 
be  deemed  waived. 

(d)  Such  affidavit  shall  state  specific 
facts  that  support  the  party's  belief  that 
personal  bias  or  other  reason  for 
disqualification  exists  and  the  time  and 


circumstances  of  the  party's  discovery 
of  such  facts.  It  shall  be  accompanied  by 
a  certificate  of  the  representative  of 
record  that  it  is  made  in  good  faith. 

(e)  Upon  the  filing  of  such  a  motion 
and  affidavit,  the  ALJ  shall  proceed  no 
further  in  the  case  until  he  or  she 
resolves  the  matter  of  disqualification  in 
accordance  with  paragraph  (f)  of  this 
section. 

(0(1)  If  the  ALJ  determines  that  a 
reviewing  official  is  disqualified,  the  ALJ 
shall  dismiss  the  complaint  without 
prejudice. 

(2)  If  the  ALJ  disqualifies  himself  or 
herself,  the  case  shall  be  reassigned 
promptly  to  another  ALJ. 

(3)  If  the  ALJ  denies  a  motion  to 
disqualify,  the  authority  head  may 
determine  the  matter  only  as  part  of  his 
or  her  review  of  the  initial  decision  upon 
appeal,  if  any. 

§22.17    Rights  of  partlM. 

Except  as  otherwise  limited  by  this 
part,  all  parties  may — 

(a)  Be  accompanied,  represented,  and 
advised  by  a  representative; 

(b)  Participate  in  any  conference  held 
by  the  ALJ; 

(c)  Conduct  discovery; 

(d)  Agree  to  stipulations  of  fact  or 
law,  which  shall  be  made  part  of  the 
record; 

(e)  Present  evidence  relevant  to  the 
issues  at  the  hearing; 

(f)  Present  and  cross-examine 
witnesses; 

(g)  Present  oral  arguments  at  the 
hearing  as  permitted  by  the  ALJ:  and 

(h)  Submit  written  briefs  and 
proposed  findings  of  fact  and 
conclusions  of  law  after  the  hearing. 

S  22.18    Authority  of  the  AU. 

(a)  The  ALJ  shall  conduct  a  fair  and 
impartial  hearing,  avoid  delay,  maintain 
order,  and  assure  that  a  record  of  the 
proceeding  is  made. 

(b)  The  ALJ  has  the  authority  to — 

(1)  Set  and  change  the  date,  time,  and 
place  of  the  heanng  upon  reasonable 
notice  to  the  parties; 

(2)  Continue  or  recess  the  hearing  in 
whole  or  in  part  for  a  reasonable  penod 
of  time; 

(3)  Hold  conferences  to  identify  or 
simplify  the  issues,  or  to  consider  other 
matters  that  may  aid  in  the  expeditious 
disposition  of  the  proceeding; 

(4)  Administer  oaths  and  affirmations; 

(5)  Issue  subpoenas  requiring  the 
attendance  of  witnesses  and  the 
production  of  documents  at  depositions 
or  at  hearings; 

(6)  Rule  on  motions  and  other 
procedural  matters; 

(7)  Regulate  the  scope  and  timing  of 
discovery: 


(8)  Regulate  the  course  of  the  hearing 
and  the  conduct  of  representatives  and 
parties; 

(9)  Examine  witnesses; 

(10)  Receive,  rule  on,  exclude,  or  limit 
evidence; 

(11)  Upon  motion  of  a  party,  take 
official  notice  of  facts: 

(12)  Upon  motion  of  a  party,  decide 
cases,  in  whole  or  in  part,  by  summary 
judgment  where  there  is  no  disputed 
issue  of  material  fact; 

(13)  Conduct  any  conference, 
argument,  or  hearing  on  motions  in 
person  or  by  telephone;  and 

(14)  Exercise  such  other  authority  as 
is  necessary  to  carry  out  the 
responsibilities  of  the  AL]  under  this 
part. 

(c)  The  ALJ  does  not  have  the 
authority  to  decide  upon  the  validity  of 
Federal  statutes  or  regulations. 

§  22.19    Pr»h«ar1r>g  conferences. 

(a)  The  ALJ  may  schedule  prehearing 
conferences  as  appropriate. 

(b)  Upon  the  motion  of  any  party,  the 
ALJ  shall  schedule  at  least  one 
prehearing  conference  at  a  reasonable 
time  in  advance  of  the  hearing. 

(c)  The  ALJ  may  use  prehearing 
conferences  to  discuss  the  following: 

(1)  Simplification  of  the  issues; 

(2)  The  necessity  or  desirability  of 
amendments  to  the  pleadings,  including 
the  need  for  a  more  definite  statement; 

(3)  Stipulations  and  admissions  of  fact 
or  as  to  the  contents  and  authenticity  of 
documents: 

(4)  Whether  the  parties  can  agree  to 
submission  of  the  case  on  a  stipulated 
record; 

(5)  Whether  a  party  chooses  to  waive 
appearance  at  an  oral  hearing  and  to 
submit  only  documentary  evidence 
(subject  to  the  objection  of  other  parties) 
and  written  argument; 

(6)  Limitation  of  the  number  of 
witnesses: 

(7)  Scheduling  dates  for  the  exchange 
of  witness  lists  and  of  proposed 
exhibits; 

(8)  Discovery; 

(9)  The  time  and  place  for  the  hearing; 
and 

(10)  Such  other  matters  as  may  tend  to 
expedite  the  fair  and  just  disposition  of 
the  proceedings. 

(d)  The  AL]  may  issue  an  order 
containing  all  matters  agreed  upon  by 
the  parties  or  ordered  by  the  AL]  at  a 
prehearing  conference. 

§  22.20    Dtscloeure  of  documents. 

(a)  Upon  written  request  to  the 
reviewing  official,  the  defendant  may 
review  any  relevant  and  material 
documents,  transcripts,  records,  and 
other  matenals  that  relate  to  the 


allegations  set  out  m  the  complamt  and 
upon  which  the  findings  and  conclusions 
of  the  investigating  official  under 
S  22.4(b)  are  based  unless  such 
documents  are  subject  to  a  pnvilege 
under  Federal  law.  Upon  payment  of 
fees  for  duplication,  the  defendant  may 
obtain  copies  of  such  documents. 

(b)  Upon  wntten  request  to  the 
reviewing  official,  the  defendant  also 
may  obtain  a  copy  of  all  exculpatory 
information  in  the  possession  of  the 
reviewing  official  or  investigating 
official  relating  to  the  allegations  in  the 
complaint,  even  if  it  is  contained  in  a 
document  that  would  otherwise  be 
privileged.  If  the  document  would 
otherwise  be  privileged,  only  that 
portion  containing  exculpatory 
information  must  be  disclosed. 

(c)  The  notice  sent  to  the  Attorney 
General  from  the  reviewing  official  as 
described  in  §  22.5  is  not  discoverable 
under  any  circumstances. 

(d)  The  defendant  may  file  a  motion  to 
compel  disclosure  of  the  documents 
subject  to  the  provisions  of  this  section. 
Such  a  motion  may  only  be  filed  with 
the  AL]  following  the  filing  of  an  answer 
pursuant  to  §  22.9. 

§  22.21     Dtscovery. 

(a)  The  following  types  of  discovery 
are  authorized: 

(1)  Requests  for  production  of 
documents  for  inspection  and  copying; 

(2)  Requests  for  admissions  of  the 
authenticity  of  any  relevant  document  or 
of  the  truth  of  any  relevant  fact; 

(3)  Written  interrogatories:  and 

(4)  Depositions. 

(b)  For  the  purpose  of  this  section  and 
|§  22.22  and  22.23.  the  term 
"documents"  includes  information, 
documents,  reports,  answers,  records, 
accounts,  papers,  and  other  data  and 
documentary  evidence.  Nothing 
contained  herein  shall  be  interpreted  to 
require  the  creation  of  a  document. 

(c)  Unless  mutually  agreed  to  by  the 
parties,  discover)'  is  available  only  as 
ordered  by  the  ALJ.  The  ALJ  shall 
regulate  the  timing  of  discovery. 

(d)  Motions  for  discovery.  (1)  A  party 
seeking  discovery  may  file  a  motion 
with  the  ALJ.  Such  a  motion  shall  be 
accompamed  by  a  copy  of  the  requested 
discovery,  or  in  the  case  of  depositions, 
a  summary  of  the  scope  of  the  proposed 
deposition. 

(2)  Within  ten  days  of  service,  a  party 
may  file  an  opposition  to  the  motion 
and/or  a  motion  for  protective  order  as 
provided  in  §  22.24. 

(3)  The  ALJ  may  grant  a  motion  for 
discovery  only  if  he  finds  that  the 
discovery  sought — 
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(i)  Is  necessary  for  the  expeditious, 
fair,  and  reasonable  consideration  of  the 
issues; 

(ii)  is  not  unduly  costly  or 
burdensome: 

(iii)  Will  not  unduly  delay  the 
proceeding;  and 

(iv)  Does  not  seek  privileged 
information. 

(4)  The  burden  of  showing  that 
discovery  should  be  allowed  is  on  the 
party  seeking  discovery. 

(5)  The  AL|  may  grant  discovery 
subject  to  a  protective  order  under 
S  22.24. 

(el  Depositions.  (1]  If  a  motion  for 
deposition  is  granted,  the  AL]  shall  issue 
a  subpoena  for  the  deponent,  which  may 
require  the  deponent  to  produce 
documents.  The  subpoena  shall  specify 
the  time  and  place  at  which  the 
deposition  will  be  held. 

(2)  The  party  seeking  to  depose  shall 
serve  the  subpoena  in  the  manner 
prescribed  in  S  22.8. 

(3)  The  deponent  may  file  with  the 
AL.|  a  motion  to  quash  the  subpoena  or  a 
motion  for  a  protective  order  within  ten 
days  of  service. 

(4)  The  party  seeking  to  depose  shall 
provide  for  the  taking  of  a  verbatim 
transcript  of  the  deposition,  which  it 
shall  make  available  to  all  other  parties 
for  inspection  and  copying. 

(f)  Each  party  shall  bear  its  own  costs 
of  discovery. 

§  22.22     Exchang*  of  w1tn«M  lists, 
8tate«n«nts  and  exhibits. 

(a)  At  least  15  days  before  the  hearing 
or  at  such  other  time  as  may  be  ordered 
by  the  ALJ.  the  parties  shall  exchange 
witness  lists,  copies  of  prior  statements 
of  proposed  witnesses,  and  copies  of 
proposed  hearing  exhibits,  including 
copies  of  any  written  statements  that 
the  party  intends  to  offer  in  lieu  of  live 
testimony  in  accordance  with  S  22.33(b). 
At  the  time  the  above  documents  are 
exchanged,  any  party  that  intends  to 
rely  on  the  transcript  of  deposition 
testimony  in  lieu  of  live  testimony  at  the 
hearing,  if  permitted  by  the  ALJ,  shall 
provide  each  party  with  a  copy  of  the 
speciflc  pages  of  the  transcript  it  intends 
to  introduce  into  evidence. 

(b)  If  a  party  objects,  the  ALJ  shall  not 
admit  into  evidence  the  testimony  of 
any  witness  whose  name  does  not 
appear  on  the  witness  list  or  any  exhibit 
not  provided  to  the  opposing  party  as 
provided  above  unless  the  AL)  finds 
good  cause  for  the  failure  or  that  there  is 
no  prejudice  to  the  objecting  party. 

(c)  Unless  another  party  object* 
within  the  time  set  by  the  ALJ, 
documents  exchanged  in  accordance 
with  paragraph  (a)  of  this  section  shall 


be  deemed  to  be  authentic  for  the 
purpose  of  admissibility  at  the  hearing. 

§  22.23     Subpoenas  for  attendanca  at 
t>«arlny. 

(a)  A  party  wishing  to  procure  the 
appearance  and  testimony  of  any 
individual  at  the  hearing  may  request 
that  the  AL)  issue  a  subpoena. 

(b)  A  subpoena  requiring  the 
attendance  and  testimony  of  an 
individual  may  also  require  the 
individual  to  produce  documents  at  the 
hearing. 

(c)  A  party  seeking  a  subpoena  shall 
file  a  written  request  therefor  not  less 
than  15  days  before  the  date  fixed  for 
the  hearing  unless  otherwise  allowed  by 
the  AL)  for  good  cause  shown.  Such 
request  shall  specify  any  documents  to 
be  produced  and  shall  designate  the 
witnesses  and  describe  the  address  and 
location  thereof  with  sufficient 
particularity  to  permit  such  witnesses  to 
be  found. 

(d)  The  subpoena  shall  specify  the 
time  and  place  at  which  the  witness  is  to 
appear  and  any  documents  the  witness 
is  to  produce. 

(e)  The  party  seeking  the  subpoena 
shall  serve  it  in  the  manner  prescribed 
in  S  22.8.  A  subpoena  on  a  party  or  upon 
an  individual  under  the  control  of  a 
party  may  be  served  by  first  class  mail 

(f)  A  party  or  the  individual  to  whom 
the  subpoena  is  directed  may  file  with 
the  AL)  a  motion  to  quash  the  subpoena 
within  ten  days  after  service  or  on  or 
before  the  time  specified  in  the 
subpoena  for  compliance  if  it  is  less 
than  ten  days  after  service. 

5  22.24     Protacttva  ordar. 

(a)  A  party  or  a  prospective  witness  or 
deponent  may  file  a  motion  for  a 
protective  order  with  respect  to 
discovery  sought  by  an  opposing  party 
or  with  respect  to  the  hearing,  seeking  to 
hmit  the  availability  or  disclosure  of 
evidence. 

(b)  In  issuing  a  protective  order,  the 
ALJ  may  make  any  order  which  justice 
requires  to  protect  a  party  or  person 
from  annoyance,  embarrassment, 
oppression,  or  undue  burden  or  expense, 
including  one  or  more  of  the  following: 

(1)  That  the  discovery  not  be  had: 

(2)  That  the  discovery  may  be  had 
only  on  specified  terms  and  conditions, 
including  a  designation  of  the  time  or 
place; 

(3)  That  the  discovery  may  be  had 
only  through  a  method  of  discovery 
other  than  that  requested; 

(4)  That  certain  matters  not  be 
inquired  into,  or  that  the  scope  of 
discovery  be  limited  to  certain  matters; 


(5)  That  discovery  be  conducted  with 
no  one  present  except  persons 
designated  by  the  ALJ: 

(6)  That  the  contents  of  discovery  or 
evidence  be  sealed: 

(7)  That  a  deposition  after  being 
sealed  be  opened  only  by  order  of  the 
ALJ: 

(8)  That  a  trade  secret  or  other 
confidential  research,  development, 
commercial  information,  or  facts 
pertaining  to  any  cnminal  investigation, 
proceeding,  or  other  admmistrative 
investigation  not  be  disclosed  or  be 
disclosed  only  in  a  designated  way:  or 

(9)  That  the  parties  simultaneously  file 
specified  documents  or  information 
enclosed  in  sealed  envelopes  to  be 
opened  as  directed  by  the  ALJ. 

§  22.25    Faas. 

The  party  requesting  a  subpoena  shall 
pay  the  cost  of  the  fees  and  mileage  of 
any  witness  subpoenaed  in  the  amounts 
that  would  be  payable  to  a  witness  in  a 
proceeding  in  United  States  District 
Court  A  check  for  witness  fees  and 
mileage  shall  accompany  the  subpoena 
when  served,  except  that  when  a 
subpoena  is  issued  on  behalf  of  the 
authority,  a  check  for  witness  fees  and 
mileage  need  not  accompany  the 
subpoena, 

§  22.26    Form,  ftHng  and  aarvtca  of  pap«rm. 

(a)  Form.  (1)  Documents  filed  with  the 
ALJ  shall  include  an  original  and  two 
copies. 

(2)  Every  pleading  and  paper  filed  in 
the  proceeding  shall  contain  a  caption 
setting  forth  the  title  of  the  action,  the 
case  number  assigned  by  the  ALJ,  and  a 
designation  of  the  paper  (e.g.,  motion  to 
quash  subpoena). 

(3)  Every  pleading  and  paper  shall  be 
signed  by,  and  shall  contain  the  address 
and  telephone  number  of  the  party  or 
the  person  on  whose  behalf  the  paper 
was  filed,  or  his  or  her  representative. 

(4)  Papers  are  considered  filed  when 
they  are  mailed.  Date  of  mailing  may  be 
established  by  a  certificate  from  the 
party  or  its  representative  or  by  proof 
that  the  document  was  sent  by  certified 
or  registered  mail. 

(b)  Service.  A  party  filing  a  document 
with  the  AL)  shall,  at  the  time  of  filing, 
serve  a  copy  of  such  document  on  every 
other  party.  Service  upon  any  party  of 
any  document  other  than  the  complaint 
or  notice  of  hearing  shall  be  made  by 
delivering  or  mailing  a  copy  to  the 
party's  last  known  address.  When  a 
party  is  represented  by  a  representative, 
service  shall  be  made  upon  such 
representative  in  lieu  of  the  actual  party. 

(c)  Proof  of  service.  A  certificate  of 
the  individual  serving  the  document  by 


personal  delivery  or  by  mail,  setting 
forth  the  manner  of  se.'.'vice,  shall  be 
proof  of  service. 

§  22.27    Computation  of  time. 

(a)  In  computing  any  period  of  time 
under  this  part  or  in  an  order  issued 
thereunder,  the  time  begins  with  the  day 
following  the  act,  event,  or  default,  and 
includes  the  last  day  of  the  period, 
unless  it  is  a  Saturday,  Sunday,  or  legal 
holiday  observed  by  the  Federal 
government,  in  which  event  if  includes 
the  next  business  day. 

(b)  When  the  period  of  time  allowed  is 
less  than  seven  days,  intermediate 
Saturdays,  Sundays,  and  legal  holidays 
observed  by  the  Federal  government 
shall  be  excluded  from  the  computation. 

(c)  Where  a  document  has  been 
served  or  issued  by  mail,  an  additional 
five  days  will  be  added  to  the  time 
permitted  for  any  response. 

§  22.28     Motions. 

(a)  Any  application  to  the  ALJ  for  an 
order  or  ruling  shall  be  by  motion. 
Motions  shall  state  the  relief  sought,  the 
authority  relied  upon,  and  the  facts 
alleged,  and  shall  be  filed  with  the  ALJ 
and  served  on  all  other  parties. 

(b)  Except  for  motions  made  during  a 
prehearing  conference  or  at  the  hearing, 
all  motions  shall  be  in  writing.  The  ALJ 
may  require  that  oral  motions  be 
reduced  to  writing. 

(c)  Within  15  days  after  a  written 
motion  is  served,  or  such  other  time  as 
may  be  fixed  by  the  ALJ,  any  party  may 
file  a  response  to  such  motion. 

(d)  The  ALJ  may  not  grant  a  written 
motion  before  the  time  for  filing 
responses  thereto  has  expired,  except 
upon  consent  of  the  parties  or  following 
a  hearing  on  the  motion,  but  may 
overrule  or  deny  such  motion  without 
awaiting  a  response. 

(e)  The  ALJ  shall  make  a  reasonable 
effort  to  dispose  of  all  outstanding 
motions  prior  to  the  beginning  of  the 
hearing. 

§  22.29    Sanctions. 

(a)  The  ALJ  may  sanction  a  person, 
including  any  party  or  representative 
for — 

(1)  Failing  to  comply  with  an  order, 
rule,  or  procedure  governing  the 
proceeding: 

(2)  Failing  to  prosecute  or  defend  an 
action;  or 

(3)  Engaging  in  other  misconduct  that 
interferes  with  the  speedy,  orderly,  or 
fair  conduct  of  the  hearing. 

(b)  Any  such  sanction,  including  but 
not  limited  to  those  listed  in  paragraphs 
(c),  (d),  and  (e)  of  this  section,  shall 
reasonably  relate  to  the  severity  and 
nature  of  the  failure  or  misconduct. 


(c)  When  a  party  fails  to  comply  with 
an  order,  including  an  order  for  taking  a 
deposition,  the  production  of  evidence 
within  the  party's  control,  or  a  request 
for  admission,  the  AL)  may — 

(1)  Draw  an  inference  in  favor  of  the 
requesting  party  with  regard  to  the 
information  sought; 

(2)  In  the  case  of  requests  for 
admission,  deem  each  matter  of  which 
an  admission  is  requested  to  be 
admitted; 

(3)  Prohibit  the  party  failing  to  comply 
with  such  order  from  introducing 
evidence  concerning,  or  otherwise 
relying  upon  testimony  relating  to  the 
information;  and 

(4)  Strike  any  part  of  the  pleadings  or 
other  submissions  of  the  party  failing  to 
comply  with  such  request. 

(d)  If  a  party  fails  to  prosecute  or 
defend  an  action  under  this  part 
commenced  by  service  of  a  notice  of 
hearing,  the  AL)  may  dismiss  the  action 
or  may  issue  an  initial  decision  imposing 
penalties  and  assessments. 

(e)  The  AL)  may  refuse  to  consider 
any  motion,  request,  response,  brief  or 
other  document  which  is  not  filed  in  a 
timely  fashion. 

§  22.30    The  hearing  and  burden  of  proof. 

(a)  The  AL)  shall  conduct  a  hearing  on 
the  record  in  order  to  determine  whether 
the  defendant  is  liable  for  a  civil  penalty 
or  assessment  under  S  22.3  and,  if  so, 
the  appropriate  amount  of  any  such  civil 
penalty  or  assessment  considering  any 
aggravating  or  mitigating  factors. 

(b)  The  authority  shall  prove 
defendant's  liability  and  any 
aggravating  factors  by  a  preponderance 
of  the  evidence. 

(c)  The  defendant  shall  prove  any 
affirmative  defenses  and  any  mitigating 
factors  by  a  preponderance  of  the 
evidence. 

(d)  The  hearing  shall  be  open  to  the 
public  unless  otherwise  ordered  by  the 
AL)  for  good  cause  shown. 

$22.31     Determining  tt>e  amount  of 
penalties  and  assessments. 

(a)  In  determining  an  appropriate 
amount  of  civil  penalties  and 
assessments,  the  AL)  and  the  authority 
head,  upon  appeal,  should  evaluate  any 
circumstances  that  mitigate  or  aggravate 
the  violation  and  should  articulate  in 
their  opinions  the  reasons  that  support 
the  penalties  and  assessments  they 
impose.  Because  of  the  intangible  costs 
of  fraud,  the  expense  of  investigating 
such  conduct,  and  the  need  to  deter 
others  who  might  be  similarly  tempted, 
ordinarily  double  damages  and  a 
significant  civil  penalty  should  be 
imposed. 


(b)  Although  not  exhaustive,  the 
following  factors  are  among  those  that 
may  influence  the  AL)  and  the  authority 
head  in  determining  the  amount  of 
penalties  and  assessments  to  impose 
with  respect  to  the  misconduct  [i.e.,  the 
false,  fictitious,  or  fraudulent  claims  or 
statements)  charged  in  the  complaint: 

(1)  The  number  of  false,  fictitious,  or 
fraudulent  claims  or  statements: 

(2)  The  time  period  over  which  such 
claims  or  statements  were  made; 

(3)  The  degree  of  the  defendant  s 
culpability  with  respect  to  the 
misconduct: 

(4)  The  amount  of  money  or  the  value 
of  the  property,  services,  or  benefit 
falsely  claimed; 

(5)  The  value  of  the  Government's 
actual  loss  as  a  result  of  the  misconduct, 
including  foreseeable  consequential 
dames  and  the  costs  of  investigation; 

(6)  The  relationship  of  the  amount 
imposed  as  civil  penalties  to  the  amount 
of  the  Government's  loss; 

(7)  The  potential  or  actual  impact  of 
the  misconduct  upon  national  defense, 
public  health  or  safety,  or  public 
confidence  in  the  management  of 
Government  programs  and  operations, 
including  particularly  the  impact  on  the 
intended  beneficiaries  of  such  programs: 

(8)  Whether  the  defendant  has 
engaged  in  a  pattern  of  the  same  or 
similar  misconduct; 

(9)  Whether  the  defendant  attempted 
to  conceal  the  misconduct: 

(10)  The  degree  to  which  the 
defendant  has  involved  others  in  the 
misconduct  or  in  concealing  it; 

(11)  Where  the  misconduct  of 
employees  or  agents  is  imputed  to  the 
defendant,  the  extent  to  which  the 
defendant's  practices  fostered  or 
attempted  to  preclude  such  misconduct; 

(12)  Whether  the  defendant 
cooperated  in  or  obstructed  an 
investigation  of  the  misconduct; 

(13)  Wliether  the  defendant  assisted 
in  identifying  and  prosecuting  other 
wrongdoers: 

(14)  The  complexity  of  the  program  or 
transaction,  and  the  degree  of  the 
defendant's  sophistication  with  respect 
to  it,  including  the  extent  of  the 
defendant's  prior  participation  in  the 
program  or  in  similar  transactions; 

(15)  Whether  the  defendant  has  been 
found,  in  any  cnminal,  civil,  or 
administrative  proceeding  to  have 
engaged  in  similar  misconduct  or  to 
have  dealt  dishonestly  with  the 
Government  of  the  United  States  or  of  a 
State,  directly  or  indirectly:  and 

(16)  The  need  to  deter  the  defendant 
and  others  from  engaging  in  the  same  or 
similar  misconduct. 
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(c)  Nothiof^  in  thu  8«ciion  alwJi  b« 
construed  to  iuml  t^  A14  <*r  tbe 
Hutbordy  hiiMd  irotn  conMderinn  any 
other  fiiclofs  tiwit  ui  any  given  c««e  raay 
mitigate  or  u<yir«v«t*  the  o/feH«e  for 
which  ptiirtlties  and  «««e«»ffleat«  htv^ 
imposed. 

§  22.32    t»c*tton  of  twartng. 

lal  Tlie  hearing  may  be  held — 

(1)  In  any  judicial  district  of  the 
United  States  in  which  the  defpndant 
resides  or  trartsacts  bnsmess; 

(2)  In  any  t«d4ctal  distrtct  of  the 
United  States  in  whk-ii  tt»e  dai™  or 
statement  in  issue  was  made;  or 

\Z)  In  »«ch  oth«5r  pfcice  as  nwy  be 
agreed  upon  by  the  iieferniaflt  and  the 
AL). 

(b)  Each  party  atudi  h«Te  the 
opportunity  to  present  arRBnient  with 
respect  to  tlie  iocatJCMi  of  the  haanng 

(c)  The  hearing  shall  be  held  at  the 
place  and  at  the  time  osxiered  b^  the 
ALJ. 

§  22.33     WHnaasas. 

la)  Lxcept  as  provided  in  para^aph 
(b|  of  this  section,  testuminy  at  the 
hea,rtng  shall  be  given  orally  by 
■^^yirttnesses  under  oath  or  affLnnation. 

(b)  At  the  di3<;retion  of  the  ALj. 
testimony  may  be  admitted  in  the  form 
of  a  written  statement  or  depoaitioa. 
Any  such  written  statement  must  he 
provided  to  all  other  parties  along  with 
the  last  known  axldreaa  of  such  witness, 
in  a  manner  which  allows  sufficient  time 
for  other  parties  to  subpoena  such 
witness  for  cross-examination  at  the 
hearing.  Prior  written  statements  of 
witnesses  pniposed  to  testify  at  the 
hearing  and  deposition  transcripts  shall 
be  exchanged  as  provided  in  §  22.22(h). 

(c)  The  AL)  shall  exercise  reasonable 
control  over  the  mode  and  order  of 
inlerro<?nting  witnesses  and  presentrng 
evidence,  so  as  to: 

(1)  Make  the  interrogation  ami 
presentation  effective  for  the 
ascertainment  of  the  truth, 

(2)  Avoid  needless  oonaumption  of 
time,  and 

(3)  Protect  witnesses  from  harassment 
or  undue  embarraaament. 

(d)  The  AL|  shall  permit  the  parties  to 
conduct  such  cnias-exaniniation  as  nay 
be  required  for  a  full  and  tme  disclosure 
of  the  facts. 

(e)  At  the  discretion  of  the  ALj.  a 
witness  may  be  cross-examined  on 
matters  relevant  lo  the  proceeding 
without  regard  to  the  scope  of  hw  or  her 
direct  examination.  To  the  extent 
permitted  by  the  AL).  cross-examination 
on  matters  outside  the  scope  of  direct 
examination  shall  be  cofulucted  in  the 
manner  of  direct  exaoAinatton  and  may 
proceed  by  leading  questions  only  if  the 


witness  is  a  hostile  witness,  an  adverse 
party,  or  a  witneas  ideiKified  with  an 
adverse  party. 

(f)  Upon  moln-n  of  any  party,  the  Ai4 
shall  order  witaeases  exdaded  so  that 
they  cannot  hear  the  Ie«tu«(*ay  of  other 
witnesses.  This  rule  does  not  aathorue 
exclusion  of — 

(1)  A  party  who  u  an  individuaJ: 

(2)  In  the  case  of  a  parly  that  is  not  an 
individual  an  officer  or  employee  of  ihs 
party  designated  by  the  party's 
representative,  or 

(3^  An  individual  whose  presence  is 
shown  by  a  party  to  be  essential  to  the 
presentation  of  its  case,  including  an 
individual  employed  by  the  Government 
engaged  in  assisting  the  representative 
for  the  Government. 

5  22.34     EvkJsnc*. 

(a)  TSe  AL)  shall  d«-<erTniDe  the 
admissibility  of  e^  Kienop 

(b)  Except  as  pnividt^d  herein,  the  AI.J 
shall  noA  be  bound  by  the  Federal  R«le« 
of  Evidence  However,  the  AL^  may 
apply  the  Federal  RmW»8  of  Evidence 
where  appropnate.  e  /?  .  to  exclude 
unrehable  evwlence 

(c)  The  AL)  shall  exclude  urelevant 
and  immaterial  evidence. 

(d)  Although  relevant,  evidence  may 
be  excluded  if  its  probative  value  is 
substantially  outweighed  by  the  danger 
of  unfair  prejudice,  confusion  of  the 
issues,  or  l^y  considerations  of  undue 
delay  or  needless  presentation  of 
cumulative  evuience 

(e)  Althouj?h  relevant,  evidence  may 
be  excluded  if  it  is  privileged  under 
Federal  law 

(f)  Evidence  concerning  offers  of 
compromise  or  settlement  shall  be 
inadmissible  to  the  extent  provided  m 
Rule  408  of  the  Federal  Rules  of 
Evidence. 

(g)  The  AL)  shall  permit  the  parties  to 
introduce  rebuttal  witnesses  and 
evuience. 

(hj  All  documents  and  other  evidence 
offered  or  taken  for  the  record  shall  be 
open  to  examination  by  all  parties, 
unless  otherwise  ordered  by  the  AIJ 
pursuant  lo  J  22.24. 

5  22.35     Tt>«  pscord. 

fa]  The  hearuig  will  be  recorded  and 
transcnbed.  Transcripts  may  be 
oiitained  foUowmg  the  hearmg  from  the 
ALj  at  a  cost  not  to  exceed  the  actual 
cost  of  dupltcaliun. 

(b)  The  transcnpt  of  testimony, 
exhibits  and  other  evidence  sdmitted  at 
the  hearuag.  and  all  papers  and  requests 
filed  in  the  proceeding  constitute  the 
record  for  the  deaston  by  the  AL)  and 
the  authonty  head. 

(c)  The  record  may  be  mspected  and 
copied  [upon  payment  of  a  reasonabie 


fee)  bjr  anyone,  nnless  otherwise 
ordered  by  Ae  ALj  psrsuwil  to  f  ti:2A. 

9  22.36    Post  hssring  brisfs. 

The  ALj  may  require  the  parties  to  Tile 
post-hearing  hriefs.  In  any  event,  any 
party  may  file  a  posl-he»ring  brief  The 
AL)  shall  Fix  the  time  ftrr  fihrig  sxrch 
bnefs.  not  lo  exceed  60  days  from  the 
date  the  parties  receive  the  transcript  of 
the  hearing  or.  if  appHcaWe.  the 
stipulated  record.  Such  briefs  may  be 
acctjnrpanied  by  proposed  frndiiy^s  of 
fact  and  conclusuins  of  law.  The  ALJ 
may  permit  the  parties  to  file  reply 
briefs. 


{22.37 

(a)  The  AL)  shall  issue  an  initial 
decision  based  only  on  the  record, 
which  shall  contain  findings  of  fact, 
conclusions  of  law,  and  the  amount  of 
any  penalties  and  assessments  imposed. 

(b)  The  findings  of  fact  shall  loclude  a 
fmduig  on  each  of  the  following  Msaes: 

(1 )  Whether  the  claims  or  statements 
identified  in  the  complaint,  or  any 
portions  thereof,  violate  (  22J; 

(2)  If  the  person  is  liable  for  penalties 
or  assessments,  the  appropriate  amount 
of  any  such  penalties  or  assessments 
considering  any  mitigating  or 
aggravating  factors  that  he  or  she  finds 
in  the  case,  such  as  those  described  in 

5  22.31. 

(c)  The  ALJ  shall  promptly  serve  the 
initial  decision  on  all  parties  within  90 
days  after  the  time  for  submission  of 
post-hearing  briefs  and  reply  briefs  (if 
permitted)  has  expired.  The  ALJ  shall  at 
the  same  time  serve  all  defendants  with 
a  statement  describing  the  right  of  any 
defendant  determined  to  be  liable  for  a 
civil  penalty  or  assessment  to  file 
motion  for  reconsideration  with  the  ALJ 
or  a  notice  of  appeal  with  the  authority 
head.  If  the  ALJ  fails  to  meet  the 
deadline  contained  in  this  paragraph,  he 
or  she  shall  notify  the  parties  of  the 
reason  for  the  delay  and  shall  set  a  new 
deadline. 

(d)  Unless  the  initial  decision  of  the 
AL)  IS  timely  appealed  to  the  authority 
head,  or  a  motion  for  reconsideration  of 
the  initial  decision  is  timely  filed,  the 
initial  decision  shall  constitute  the  final 
decision  of  the  authority  head  and  shall 
be  final  and  binding  on  the  parties  30 
days  after  it  is  issued  by  the  AL). 

$22.38    Rsconsklsratlon  Of  IntUal  (todskM. 

(a)  Except  as  provided  in  paragraph 
(d)  of  this  section,  any  party  may  file  a 
motion  for  reconsiderBtioB  of  the  initial 
decision  within  20  days  of  receipt  of  the 
initial  deasioii.  If  service  was  made  by 
mail,  receipt  will  be  presumed  to  be  five 


days  from  the  date  of  mailing  in  the 
absence  of  contrary  proof 

(b)  Every  such  motion  must  set  forth 
the  matters  claimed  to  have  been 
erroneously  decided  and  the  nature  of 
the  alleged  errors.  Such  motion  shall  be 
accompanied  by  a  supporting  brief 

(c)  Responses  to  such  motions  shall  be 
allowed  only  upon  request  of  the  ALJ. 

(d)  No  party  may  file  motion  for 
reconsideration  of  an  initial  decision 
that  has  been  revised  in  response  to  a 
previous  motion  for  reconsideration. 

(e)  The  AL)  may  dispose  of  a  motion 
for  reconsideration  by  denying  it  or  by 
issuing  a  revised  initial  decision. 

(f)  If  the  AL)  denies  a  motion  for 
reconsideration,  the  initial  decision  shall 
constitute  the  final  decision  of  the 
authority  head  and  shall  be  final  and 
binding  on  the  parties  30  days  after  the 
ALJ  denies  the  motion,  unless  the  initial 
decision  is  timely  appealed  to  the 
authority  head  in  accordance  with 

S  22.39. 

(g)  If  the  ALJ  issues  a  revised  initial 
decision,  that  decision  shall  constitute 
the  final  decision  of  the  authority  head 
and  shall  be  final  and  binding  on  the 
parties  30  days  after  it  is  issued,  unless 
it  is  timely  appealed  to  the  authority 
head  in  accordance  with  5  22.39. 

S  22.39    Appeal  to  autbortty  head. 

(a)  Any  defendant  who  has  filed  a 
timely  answer  and  who  is  determined  in 
an  initial  decision  to  be  liable  for  a  civil 
penalty  or  assessment  may  appeal  such 
decision  to  the  authority  head  by  filing  a 
notice  of  appeal  with  the  authority  head 
in  accordance  with  this  section. 

(b)(1)  No  notice  of  appeal  may  be  filed 
until  the  time  period  for  filing  a  motion 
for  reconsideration  under  {  22.38  has 
expired. 

(2)  If  a  motion  for  reconsideration  is 
timely  filed,  a  notice  of  appeal  must  be 
filed  within  30  days  after  the  ALJ  denies 
the  motion  or  issues  a  revised  initial 
decision,  whichever  applies. 

(3)  If  no  motion  for  reconsideration  is 
timely  filed,  a  notice  of  appeal  must  be 
filed  within  30  days  after  the  ALJ  issues 
the  initial  decision. 

(4)  The  authority  head  may  extend  the 
initial  30  day  period  for  an  additional  30 
days  if  the  defendant  files  with  the 
authority  head  a  request  for  an 
extension  within  the  initial  30  day 
period  and  shows  good  cause. 

(c)  If  the  defendant  files  a  timely 
notice  of  appeal  with  the  authority  head, 
the  ALJ  shall  forward  the  record  of  the 
proceeding  to  the  authority  head. 

(d)  A  notice  of  appeal  shall  be 
accompanied  by  a  written  brief 
specifying  exceptions  to  the  initial 
decision  and  reasons  supporting  the 
exceptions. 


(e)  The  representative  for  the 
Government  may  file  a  brief  in 
opposition  to  exceptions  within  30  days 
of  receiving  the  notice  of  appeal  and 
accompanying  brief 

(f)  There  is  no  right  to  appear 
personally  before  the  authority  head. 

(g)  There  is  no  right  to  appeal  any 
interlocutory  ruling  by  the  ALJ. 

(h)  In  reviewing  the  initial  decision. 
the  authority  head  shall  not  consider 
any  objection  that  was  not  raised  before 
the  ALJ  unless  a  demonstration  is  made 
of  extraordinary  circumstances  causing 
the  failure  to  raise  the  objection. 

(i)  If  any  party  demonstrates  to  the 
satisfaction  of  the  authority  head  that 
additional  evidence  not  presented  at 
such  hearing  is  material  and  that  there 
were  reasonable  grounds  for  the  failure 
to  present  such  evidence  at  such 
hearing,  the  authority  head  shall  remand 
the  matter  to  the  ALJ  for  consideration 
of  such  additional  evidence. 

(j)  The  authority  head  may  affirm, 
reduce,  reverse,  compromise,  remand,  or 
settle  any  penalty  or  assessment, 
determined  by  the  ALJ  in  any  initial 
decision. 

(k)  The  authority  head  shall  promptly 
serve  each  party  to  the  appeal  with  a 
copy  of  the  decision  of  the  authority 
head.  At  the  same  time  the  authority 
head  shall  serve  the  defendant  with  a 
statement  describing  the  defendant's 
right  to  seek  judicial  review. 

(1)  Unless  a  petition  for  review  is  filed 
as  provided  in  31  U.S.C.  3805  after  a 
defendant  has  exhausted  all 
administrative  remedies  under  this  part 
and  within  60  days  after  the  date  on 
which  the  authority  head  serves  the 
defendant  with  a  copy  of  the  authority 
head's  decision,  a  determination  that  a 
defendant  is  liable  under  §  22.3  is  final 
and  is  not  subject  to  judicial  review. 

§  22.40    Stays  ordered  by  the  Department 
of  Justice 

If  at  any  time  the  Attorney  General  or 
an  Assistant  Attorney  General 
designated  by  the  Attorney  General 
transmits  to  the  authority  head  a  written 
finding  that  continuation  of  the 
administrative  process  described  in  this 
part  with  respect  to  a  claim  or  statement 
may  adversely  affect  any  pending  or 
potential  criminal  or  civil  action  related 
to  such  claim  or  statement,  the  authority 
head  shaU  stay  the  process  immediately. 
The  authority  head  may  order  the 
process  resumed  only  upon  receipt  of 
the  written  authorization  of  the  Attorney 
General. 

S  22.41    Stay  pending  appeal. 

(a)  An  initial  decision  is  stayed 
automatically  pending  disposition  of  a 


motion  for  reconsideration  or  of  an 
appeal  to  the  authority  head. 

(b)  No  administrative  stay  is  available 
following  a  final  decision  of  the 
authority  head. 

§22.42    Judicial  review. 

Section  3805  of  Title  31.  United  States 
Code,  authorizes  judicial  review  by  an 
appropriate  United  States  District  Court 
of  a  final  decision  of  the  authority  head 
imposing  penalties  or  assessments 
under  this  part  and  specifies  the 
procedures  for  such  review. 

$  22.43    Collection  of  ch^  penalties  and 
assessments. 

Sections  3806  and  3808(b)  of  Title  31. 
United  States  Code,  authorize  actions 
for  collection  of  civil  penalties  and 
assessments  imposed  under  this  part 
and  specify  the  procedures  for  such 
achons. 

§  22.44    Right  to  administrative  offset 

The  amount  of  any  penalty  or 
assessment  which  has  become  finaL  or 
for  which  a  judgment  has  been  entered 
under  §§  22.42  or  22.43,  or  any  amount 
agreed  upon  in  a  compromise  or 
settlement  under  {  22.46,  may  be 
collected  by  administrative  offset  under 
31  U.S.C.  3716,  except  that  an 
administrative  offset  may  not  be  made 
under  this  subsection  against  a  refund  of 
an  overpayment  of  Federal  taxes,  then 
or  later  owing  by  the  United  States  to 
the  defendant. 

§  22.4S.    Deposit  In  Treasury  of  United 
States. 

All  amounts  collected  pursuant  to  this 
part  shall  be  deposited  as  miscellaneous 
receipts  in  the  Treasury  of  the  United 
States,  except  as  provided  in  31  U.S.C. 
3806(g). 

{  22.46.    Compromise  or  settlement. 

(a)  Parties  may  make  offers  of 
compromise  or  settlement  at  any  time. 

(b)  The  reviewing  official  has  the 
exclusive  authority  to  compromise  or 
settle  a  case  under  this  part  at  any  time 
after  the  date  on  which  the  reviewing 
official  is  permitted  to  issue  a  complaint 
and  before  the  date  on  which  the  ALJ 
issues  an  initial  decision. 

(c)  The  authority  head  has  exclusive 
authority  to  compromise  or  settle  a  case 
under  this  part  at  any  time  after  the  date 
on  which  the  ALJ  issues  an  initial 
decision,  except  during  the  pendency  of 
any  review  under  §  22.42  or  during  the 
pendency  of  any  action  to  collect 
penalties  and  assessments  under 

S  22.43. 

(d)  The  Attorney  General  has 
exclusive  authority  to  compromise  or 
settle  a  case  under  this  part  during  the 
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pendency  of  any  review  luider  5  ZZAZ  or 

of  any  action  to  recover  penalties  «i*d 
assessments  under  31  U.SuC  3A06. 

(e)  The  invesUjjatmg  afficMil  nay 
recommend  settlement  terms  Uj  the 
reviewing  official,  the  authonty  head,  or 
the  Attorney  General,  as  ap'P'f'priate. 
The  revie%vinj{  offiCHi!  may  recc»niinend 
settleaient  termn  to  the  authonty  head, 
or  the  Attorney  General,  as  appropnate. 

(f)  Any  compromise  or  settleratsit 

must  be  in  writing.  "^ 

5  22.47.     UmttaUons. 

(a)  The  notice  of  hearing  with  respect 
to  a  dam  or  statenoent  must  be  served 
in  the  mdnniT  spt-cifu'd  in  §  22-B  ivithin 

6  years  after  tfie  date  un  which  ctich 
claim  or  statement  is  made. 

(b)  If  the  defendant  fails  to  fiie  a 
timely  answer  aervK*  of  a  notice  under 
{  22.10(b|  shall  be  deemed  a  notice  of 
hearing  for  purposes  of  this  section. 

(c)  The  statute  of  limitations  may  be 
extended  by  agreement  of  the  parties. 

Signed  at  Washington,  DC  this  ZEth  day  of 
\Uy  t<*7 
William  E.  Brock, 
Secretary  of  Labor. 

[FR  Doc  87-12449  Filed  •-1-87;  6:45  sjd] 
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Occupational  Safety  and  Health 
Administration 

29  CFR  Part  1926 

I  Docket  Nos  S-205,  S-206.  and  5-2071 

Safety  Standards;  Scaffolds,  Stairways 
and  Ladders  Used  In  tt>e  ConstructkMi 
Industry  and  Fell  Protectton  In  the 
Constructten  Industry 

agency:  Occupational  Safety  and 
Health  Administration,  (OSHA).  Labor. 
ACTION:  Fxtension  of  written  rnmnient 
period;  clarirtcation  of  heartng  request 
procedures  and  extension  of  period  for 
submission  of  hearmg  reqtiests;  and 
clarification  of  the  scope  of  the 
proposed  fail  protection  standards. 

SUMUARV:  Tht«  notice  extends  the  time 
in  which  wntten  comments  and  requests 
for  a  hearing  may  be  sutimitted 
concerning  the  notices  of  proposed 
rulemaking  which  OSiiA  issued  on 
November  25.  1986  on  Scaffokis  (51  FR 
42680),  Fall  Protection  (51  IM  42718).  and 
Stairways  and  l.adtlers  (51  KR  4Z750) 
used  in  the  constnictuin  industry.  This 
notice  also  clarifies  the  pr<K«di»re«  for 
submitting  hearing  rtjquests.  aod 
clarifies  OSHA's  intent  to  apply  the 
proposed  fail  pnotectioa  standards  tn 
steel  erection  activities  other  than  initial 
connection  of  steel  framing  members 


DATE:  Written  comments  and  requests 
for  a  hearing  on  tbe  proposal  nust  be 
postmarked  by  Auf^ust  lA,  1987 
ADDRESS:  QjTOiwnts  and  reqtiests  for  a 
hearing  must  be  submitted,  in 
quadruplicate,  to  tbe  Docket  Office. 
Dockets  S-a05,  S-a».  and  S-W7.  Room 
N-367a.  200  Constitution  Avenue  SVJ.. 
Washingloa.  IX:  20::i0  Teiephooe  (202) 
523-7SW4.  Ail  materials  sufamitted  will 
be  available  for  public  inspection  and 
CO(>yif«g  at  the  ai»ov'e  address. 
FOfl  RfflTMER  IWrOWATWH  CONTACT: 
Mr  laiaes  Foster,  US  De[iHrtw*ent  of 
Labor.  OSilA,  Room  N3647,  ZOO 
Constitution  Avenue  NW    Washington 
DC  20210  Telrphoae  (a)2|  523-^51. 

SUPPVEMCWTAWY  tNFORWATIOM: 
Background 

( )S1 1.\  i«sue«i  Notices  of  Prop«>sed 
Rulemaking  on  Nkrvembej-  25.  1986  (51 
FR  426aa  51  FR  42718  and  51  FR  42750) 
which  proposed  to  revise  the 
interrelated  safety  stamlards  m  29  CFR 
Part  l«2ti  for  scaffolds  (Subpart  L|.  fall 
protection  (Subpart  Ml.  and  stairways 
and  ladders  (Subpart  X)  used  in 
construction  work.  Interested  persons 
were  iniliHliy  given  until  February  23, 
1987  to  comment  on  the  proposals. 
OSHA  o'ceived  sevenii  requests  for  an 
extension  of  the  comment  penod  twBed 
on  the  cx>m(>lexity  of  the  issues 
presented.  On  Fet>ruary  2S,  1S*87.  OSllA 
published  a  noUr*  (52  FR  5790] 
exteoding  the  comment  period  to  June  1. 
1987. 

Comment  Period  and  Hearing  Requests 

OSfiA  now  believes  that  the  initial 
extension  of  the  comment  period  still 
does  not  allow  sufTicxent  tune  fur 
interested  parties  to  tximme-nt  because 
of  the  complexity  of  the  sub)e<.t  nwtter, 
the  extent  of  the  proposed  revisions,  and 
the  fact  thiif  all  three  proposed 
regulations,  effectively,  request 
comments  from  the  same  interested 
parties.  Therefore,  OSHA  is  exttTiding 
the  comment  period  until  August  14. 
1987,  to  ensun-  that  inttmrsted  persons 
have  a  rwisonable  opportunity  to 
participate  in  ttie  rulemaking 
proceedings. 

The  notices  of  propasetl  rulemaking 
and  the  first  comment  peno<l  exfensjon 
notice  infurmed  the  public  of  the 
opportunity  to  request  an  informal 
public  hearing  on  the  proposed  rules. 
The  time  period  for  filing  such  requests 
is  also  hereby  extended  tu  August  14, 
1987. 

The  previous  notices  set  forth  five 
conditions  that  objections  and  hearing 
requests  must  satisfy.  OSftA  has 
received  several  hj-anng  requests  which 
do  not  indicate  the  subfect  matter  to  be 


covered  or  the  mformation  on  which  a 
request  relies  in  raising  wsoes  for  a 
hearinjj  In  view  of  the  complexity  of 
these  rulemakinj^s  and  the  »<ride  range  of 
issues  covered  by  tlw  proposals,  it  is 
especially  important  to  OSHA  and  to  all 
inlerested  parties  that  the  subjects  to  be 
addressed  and  evidence  to  be  presented 
at  the  hearings  be  dearly  indicated. 
Therefore,  OSHA  is  danfying  and 
restating  tt»e  conditions  for  submitting 
objections  and  hearing  requests 
Interested  persons  who  have  submitted 
hearirtg  requests  which  do  not  meet  the 
conditions  will  be  so  informed  and  will 
be  given  an  opportunity  to  resubmit 
them. 

Objections  and  hearing  requests 
should  be  submitted  in  quadruplicate  to 
the  Docket  Office  at  the  above  address 
and  must  comply  with  the  following 
conditions: 

1.  The  objections  and  hearing  requests 
must  include  the  name  and  address  of 
the  individual  or  organization  making 
the  objection  or  request 

2.  The  objections  and  hearing  requests 
must  be  postmarked  by  August  14.  1987. 

3.  The  oV)|ections  and  hearing  requests 
must  specify  with  particularity  the 
provisions  of  the  proposed  rule  to  which 
each  objection  is  taken,  or  concerning 
which  a  hearing  request  is  made,  and 
must  stiite  the  grounds  therefor, 

4.  Each  objection  and  hearing  request 
must  be  separately  stated  and 
numbered,  and 

5.  The  objections  and  heanng  requests 
must  be  accompanied  by  a  detailed 
summary  of  the  evident*  pniposed  to  be 
adduced  at  the  requested  heanng 

Scope  of  Proposed  Subpart  M 

A  review  of  the  comments  received  to 
date  on  the  proposed  fall  protection 
.st.indards  (Subpart  M)  lodu^iles  there  is 
some  confusion  with  regard  to  the  scope 
and  application  of  Subpart  M  as  it 
relates  to  workers  ery»aged  in  skeleton 
steel  erection  activines.  which  are  also 
covered  by  Subpart  R  of  the 
constriiction  standards 

OSHA  intends  that  the  propos»'d  fall 
protection  standards  published  on 
Novemt>er  23.  1986,  apply  »o  all  wt>rkers 
engaged  in  skeleton  steel  erection 
activities  except  fur  workers  identified 
as  connectors  who  are  working  on  the 
derrick  or  erection  floor  making  initial 
connections  of  steel  framing  members. 
The  provisions  of  Subpart  R  would 
continue  to  cover  fall  protection  for 
connectors  and  requirements  related  to 
the  erection  process  The  (kmstrection 
Advisory  Committee  agreed  with  OSffA 
at  the  March  31  through  April  I.  1987. 
meeting  that  g«i>er«l  fall  protection 
requirements  should  be  the  same  for 


steel  erection  as  for  the  rest  of 
construction  except  for  the  making  of 
initial  connections  of  steel  frammg 
member*.  (Transcript  p.  200).  Draft 
proposed  revisions  of  the  fall  protection 
pro  visions  for  connecturs  are  currently 
under  consideration  by  OSHA.  as  part 
of  a  separate  and  subsequent 
rulemaking  effort  for  Subpart  R  alone. 

Authority 

This  document  was  prepared  under 
the  direction  of  }ohn  A.  Pendergrass. 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health,  U.S. 
Department  of  Labor.  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210.  It 
is  issued  under  section  6[b)  of  the 
Occupational  Safety  and  Health  Act  of 
1970  (29  use  655).  section  107  of  the 
Contract  Work  Hours  and  Safety 
Standards  Act  (Construction  Safety 
Act).  (40  use  333).  Secretary  of 
Labor's  Order  No.  9-83  (49  FR  35736). 
and  29  CFR  Part  1911. 

Signed  at  Washington.  DC,  this  28  day  of 
May  19B7 

John  A.  Pendergrass, 

Assistant  Secretary  of  La  bar 

(FR  Doc  87-12460  Filed  6-1-87,  8:45  am] 
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VETERANS  ADMINISTRATION 

38  CFR  Part  36 

Loan  Guaranty;  Payment  of  Loan 
Guaranty  Claims 

AGENCY:  Veterans  Administration. 
action:  Proposed  regulations, 

StiMMARY:  The  Veterans  Administration 

(VA)  proposes  to  amend  its  regulations 
to  implement  certain  provisions  of  Title 
V  of  Pub.  L  98-369.  the  Deficit 
Reduction  Act  of  1984  Additional 
provisions  of  the  law  such  as  changes  in 
the  amount  and  disposition  of  the 
funding  fee  for  VA  guaranteed  loans  are 
the  subject  of  separate  regulatory 
proposals. 

Under  the  new  law.  the  VA  will 
continue  to  specify  a  minimum  amount 
for  credit  to  the  veteran's  indebtedness 
and  accept  conveyance  of  the  security 
property  only  if.  based  on  the  net  value 
of  the  property,  it  is  in  the  Government's 
best  interest  to  do  so.  These  proposed 
amendments  are  designed  to  conform 
the  regulations  to  the  new  law  governing 
acquisition  of  properties  and  pajmient  of 
claims  upon  termination  of  VA-         ,' 
guaranteed  loans,  to  clanfy  policies  for 
the  establishment  of  a  final  date  for 
claim  computation  when  foreclosure  is 
unduly  delayed,  and  to  add  appropnate 
definitions  of  terms. 


DATES:  Comments  must  be  received  on 
or  l>efore  June  30, 1987.  Effective  date  of 
these  amendments  is  proposed  to  be  30 
days  after  publication  of  the  final 
regulations. 

ADOIWSS:  interested  persons  are  invited 
to  submit  written  comments,  s«gj;estions 
or  objections  regarding  this  proposal  to 
the  Administrator  of  Veterans  Affairs 
(271A).  Veterans  Administration.  810 
Vermont  Avenue  NW.,  Washington,  DC 
20420.  All  *vritten  comments  received 
will  be  available  for  pubhc  inspection 
only  in  the  Veterans  Services  Unit,  room 
132  of  the  above  address,  between  the 
hours  of  8  a.m.  and  4:30  p.m.,  Monday 
through  Friday  (except  holidays)  until 
July  14. 1987. 

FOR  FUfrrHCR  WirOWMATlOW  COIfTACT: 
Mr.  Raymond  L  Brodie.  Assistant 
Director  for  Loan  Management  (261), 
Loan  Guaranty  Service.  (202)  233-3668. 
SUPPLEMENTARY  INPORWIATION:  Under 
Section  1810  of  title  38,  United  States 
Code,  the  VA  guarantees  a  portion  of 
the  loan  made  to  an  eligible  veteran  to 
acquire  or  refinance  a  home, 
condominium,  or  manufactured  home 
which  is  treated  as  real  estate  under 
State  law,  or  to  install  certain  energy 
conservation  features  or  other  home 
improvements.  Currently  the  VA 
guarantees  60  percent  of  the  loan 
amount  up  to  a  maximum  amount  of 
$27,500,  The  guaranty  is  a  promise  by 
the  Government  to  pay  a  portion  of  the 
veteran's  indebtedness  in  the  e%ent  of  a 
loan  default  and  eventual  termination 
through  foreclosure  or  other 
proceedings. 

When  a  VA-guaranteed  loan  goes  ir.to 
default,  the  holder  has  the  primary 
servidng  responsibility  V.A 
supplements  this  servicing  in  an  effort  to 
avoid  foreclosure  of  the  loan  and  to  help 
the  veteran  retain  his  or  her  home.  Often 
VA  intercedes  with  the  holder  to 
encourage  the  acceptance  of  a 
repayment  plan  giving  the  veteran  the 
opportunity  to  reinstate  the  loan,  or 
extension  of  additional  forebearance  to 
give  the  veteran  an  opportunity  to  sell 
the  property  and  save  the  equity. 

If  the  servicing  efforts  by  the  holder 
and  VA  fail  and  the  holder  proceeds 
with  termination  of  the  loan.  36  CFR 
36.4320  governs  the  rights  and  duties  of 
the  holder  and  the  VA  in  connection 
with  disposition  of  the  property  In  most 
cases  the  VA  establishes  a  maximum 
price  which  the  holder  may  bid  at  the 
loan  foreclosure  sale.  Establishment  of 
such  a  price,  known  as  the  "specified 
amount"  occurs  when  it  is  determined 
that  the  value  of  the  real  property  to  VA 
exceeds  the  unguaranteed  portion  of  the 
indebtedness,  and  VA  can  reduce  its 
maximum  daim  liability  by  acquiring 


and  reselling  the  security.  If  the  property 
IS  sold  to  the  holder  at  the  foreclosure 
sale  for  a  price  no  higher  than  the 
amount  specified  by  the  VA.  the  holder 
may  convey  the  property  to  the  VA  in 
return  for  payment  of  the  spedfied 
amount.  V.^  also  pays  the  holder  a  claim 
for  the  difference  between  the  price  paid 
for  the  property,  which  must  be  credited 
to  the  loan  indebtedness  by  the  holder. 
and  any  balance  remaining  on  the  loan, 
but  not  to  exceed  the  maximum  amount 
of  loan  guaranty'  In  this  manner,  the  VA 
acquires  the  loan  security  (the  home) 
and  normally  reduces  its  daim  liability. 

VA  in  turn  resells  the  property  for  its 
market  value  and  the  sale  proceeds  are 
returned  to  the  Loan  Guaranty 
Revolving  Fund  to  support  future 
operations.  In  this  way,  the  VA 
minimizes  the  Government's  losses  in 
connection  with  its  liability  under  the 
loan  guaranty  program.  Public  Law  98- 
399  provides  for  reducing  costs  under 
the  VA  home  loan  program.  f*reviously, 
the  President's  IVtvate  Sector  Survey  on 
Cost  Control  Report  on  the  Veterans 
Administration  (the  Grace  Report), 
observ  ed  that  in  most  cases  the 
Government  could  save  money  by 
paying  the  holder  a  claim  up  to  the 
maximum  amount  of  the  loan  guaranty 
($27,500),  in  lieu  of  the  current  procedure 
of  purchasing  the  property  at  the 
foreclosure  sale,  paying  a  claim  based 
on  the  net  loss  to  the  holder  and 
reselling  the  property  to  recoup  the 
outlays.  This  report  noted  that  the 
Government  incurs  considerable  costs 
to  acquire,  repair,  manage  and  resell  any 
property.  These  costs  could  be 
eliminated  if  the  VA  paid  the  holder  its 
claim  under  the  guaranty  and  did  not 
accept  conveyance  of  the  foreclosed 
property. 

At  Congressional  hearings  on  this 
issue,  testimony  from  housing  industry 
participants,  veterans,  and  others 
produced  various  suggestions  for 
reducing  costs  under  the  VA  home  loan 
program.  The  suggestions  were  also 
designed  to  protect  the  interests  of 
veteran  home  purchasers  while  keeping 
the  program  attractive  to  builders, 
brokers,  lenders  and  other  paulidpants 
vital  to  the  success  of  the  program. 

Testimony  indicated  that  stopping  or 
severely  curtailing  VA  property 
acquisitions  would  force  lenders  to 
make  major  changes  in  their  operations, 
the  costs  of  which  would  be  reflected  in 
the  form  of  higher  interest  rates  for 
veteran  home  purchasers  and  possible 
nonavailability  of  GI  financing  in  higher 
risk  cases.  It  was  believed  that  recently 
discharged  veterans  and  lower-income 
first-time  home  purchasers  would  be  the 
first  to  experience  the  adverse  effects. 
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Congressional  Budget  Office 
testimony  at  these  hearings  indicated 
that  there  was  some  merit  in  the  Grace 
Report's  recommendations  that  in  each 
case  of  a  loan  default  the  VA  should 
decide  more  carefully  whether  or  not  it 
would  be  in  the  Government's  best 
interest  to  acquire  the  security  property 
for  resale.  However,  they  concluded  that 
for  the  VA  to  cease  acquiring  properties 
would  not  be  the  best  solution,  as  this 
would  result  in  an  increased  cost  to  the 
Government  over  the  long  run. 

The  resulting  legislation  addresses  the 
various  concerns  brought  forth  at  the 
hearings.  The  amendments  to  36  U.S.C. 
1816  were  designed  to  assure  that  the 
VA  loan  program  would  remain  an 
attractive  and  cost  efficient  program  for 
assisting  veterans  in  becoming 
homeowners.  The  amendments  continue 
the  practice  of  VA  property  acquisitions 
for  resale  in  order  to  minimize  losses, 
but  require  that  specific  considerations 
account  in  deciding  whether,  in  a 
particular  case,  acquisition  of  the 
property  would  be  the  best  alternative. 
They  also  change  what  had  been  an 
optional  procedure  under  VA 
regulations  to  a  statutory  requirement. 
Essentially,  the  legislation  requires  VA 
to  examine  the  "net  value  "  of  the 
security  property  as  a  potential  asset. 
The  'net  value"  is  determined  by 
subtracting  the  estimated  costs  of 
acquinng.  managing,  repairing  and 
reselling  the  property  from  its  fair 
market  value. 

If  "net  value"  exceeds  the  total  loan 
indebtedness  less  the  maximum  amount 
which  VA  would  have  to  pay  on  the 
guaranty,  the  Government  is  best  served 
by  VA  acquiring  the  property  for  resale 
80  as  to  recover  the  "net  value"  and 
thereby  reduce  the  claim  payable  and 
the  total  loss  to  the  Government  in  that 
particular  case.  This  also  benefits  the 
veteran,  because  the  net  value 
determines  the  amount  which  VA 
specifies  for  credit  against  the  loan 
indebtedness.  This  prevents  a  future 
deficiency  judgment  of  other 
indebtedness  being  established  against 
the  veteran  based  on  the  prices  which 
prevail  at  distress  foreclosure  sales. 

If  "net  value"  does  not  exceed  the 
difference  between  total  indebtedness 
and  the  amount  payable  under  the 
guaranty,  the  Government  is  best  served 
by  VA  paying  the  guaranty  claim  and 
allowing  the  holder  to  dispose  of  the 
property.  Acquisition  of  the  property  in 
this  type  of  case  would  increase  rather 
than  reduce  the  Government's  loss,  as 
the  value  of  the  property  would  not 
equal  the  cost  of  acquiring,  managing, 
repairing,  and  reselling  the  property.  The 
legislation  should  reduce  the  number  of 


properties  conveyed  to  the  VA  and  the 
expenses  associated  with  management 
and  resale. 

The  law  prescribes  formulas  under 
which  the  VA  is  to  determine  the  best 
method  for  payment  of  the  claim,  and 
whether  or  not  to  permit  the  holder  of 
the  loan  an  election  to  convey  the 
property  to  the  VA.  These  formulas  are 
set  forth  in  38  U  S.C.  1816,  as  amended 
by  Pub.  L  98-369. 

The  law  also  codifies  existing  VA 
procedures  for  limiting  the  loan 
indebtedness  for  purposes  of  accounting 
between  the  holder  and  the 
Administrator  in  cases  in  which  loan 
termination  is  unduly  delayed.  It  is 
proposed  to  amend  38  CFR  36.4320  to  set 
forth  the  prescribed  conditions  under 
which  VA  will  specify  an  amount  for 
credit  to  the  veteran  s  indebtedness  and 
permit  the  holder  an  election  to  convey 
the  property.  An  amount  will  be 
specified  and  accepted  only  if  the  "net 
value  "  of  the  property,  as  now  defined 
by  law,  exceeds  the  "indebtedness," 
which  is  also  defined,  minus  the  amount 
guaranteed  by  the  VA.  VA  s  claim  to 
liability  in  such  cases  is  also  prescribed. 
In  cases  where  the  VA  specifies  an 
amount  and  the  holder  bids  in  the 
property  for  a  greater  amount,  the  new 
law  prescribes  the  VA  from  purchasing 
the  property,  unless  the  overbid  is  in  an 
amount  required  by  State  law. 
Otherwise,  the  VA  is  limited  to  paying  a 
claim  for  the  difference  between  the 
proceeds  of  the  sale  and  the 
indebtedness.  The  proposed  regulations 
are  amended  accordingly.  Matters 
relating  to  disposition  of  real  property 
are  covered  in  J  36.4320  (a),  (b).  and  (c). 
as  revised.  Matters  relating  to  the  sale  of 
personal  property  are  consolidated  in 
S  36.4320(d). 

Technical  amendments  are  proposed 
in  SS  36.4319(0  and  36.4321(a)  to  clarify 
procedures  for  limiting  the  indebtedness 
in  cases  where  foreclosure  in  unduly 
delayed,  and  to  amend  the  definition  of 
"indebtedness"  in  S  36.4300.  Section 
36.4300  is  also  revised  to  include 
definitions  for  the  terms  "liquidation 
sale,"  "net  value,"  "unguaranteed 
portion  of  the  indebtedness, "  and 
"specified  amount". 

The  Administrator  hereby  certifies 
that  these  proposed  changes  will  not.  if 
promulgated,  have  a  significant  impact 
on  a  substantial  number  of  small  entities 
as  they  are  defined  in  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601  through  612. 
Pursuant  to  5  U.S.C.  e05(b)  these 
proposed  regulations  are  exempt  from 
the  initial  and  final  regulatory  analysis 
requirements  of  sections  603  and  604. 
These  regulations  simply  implement  a 
new  claims  and  conveyancing  scheme 


prescribed  by  Pub  L.  98-369  which  sets 
forth  the  circumstances  under  which  the 
Administrator  will  acquire  properties 
which  secured  defaulted  VA-guaranteed 
loans. 

The  proposed  regulations  have  been 
reviewed  pursuant  to  Elxecutive  Order 
12291  and  have  been  found  to  be 
nonmajor  regulation  changes.  The 
proposed  regulations  will  not  impact  on 
the  public  or  private  sectors  as  major 
rules.  They  will  not  have  an  annual 
effect  on  the  economy  of  $100  million  or 
more;  cause  a  major  increase  in  cost  or 
prices  for  consumers,  individual 
industries,  Federal,  State  or  local 
government  agencies,  or  geographic 
regions:  or  have  other  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  United  States- 
based  enterprises  to  compete  with 
foreign  based  enterprises  in  domestic  or 
export  markets. 

Catalog  of  Federal  Domestic 
Assistance  Program  Numbers  are  64.114 
and  64.211. 

List  of  Subjects  in  38  CFR  Part  36 

Condominium.  Handicapped,  Housing 
loan  programs-housing  and  community 
development.  Manufactured  homes. 
Veterans. 

These  amendments  are  proposed 
under  authority  granted  the 
Administrator  by  sections  210(c), 
1803(c)(1),  1816  and  1820  of  Title  38. 
United  States  Code,  and  the  enabling 
legislation. 

Approved:  May  21. 1987. 
Tbomat  K.  Tumage, 

Adminislralor. 

PART  36— {AMENDED] 

38  CFR  Part  36.  Loan  Guaranty,  is 
proposed  to  be  amended  as  follows: 

1.  Section  36.4300  and  the  Note 
preceding  it  are  revised  to  read  as 
follows: 

Guaranty  or  Insurance  of  Loans  to 
Veterans 

Not«. — These  requirements,  conditions,  or 
limitations  which  are  expressly  set  forth  in  38 
U.S.C.  ch.  37  are  not  restated  in  these 
regulations  and  must  be  taken  into 
consideration  in  conjunction  with  §§  36.4300 
to  36.4393.  inclusive. 

§  36  4300     Apptlcablllty  of  §§  36.4300  to 
36.4393,  tncluktv*. 

(a)  Sections  36.4300  to  36.4393, 
inclusive,  shall  be  applicable  to  each 
loan  entitled  to  an  automatic  guaranty, 
or  otherwise  guaranteed  or  insured,  on 
or  after  the  date  of  publication  in  the 
Federal  Register,  and  shall  be  applicable 


4o  such  loans  previously  guaranteed  or 
insured  to  the  extent  that  no  legal  rights 
vested  under  the  regulations  are 
impaired. 

(b)  Title  38.  United  States  Code, 
Chapter  37.  is  a  continuation  and 
restatment  of  the  provisions  of  Title  III 
of  the  Servicemen's  Readjustment  Act  of 
1944,  and  may  be  considered  an 
amendment  ty  such  Title  III.  References 
to  the  sections  or  chapters  of  Title  38, 
United  States  Code,  shall,  where 
applicable,  be  deemed  to  refer  to  the 
prior  corresponding  provisions  of  the 
law. 

(36  U.S.C.  210(c),  1803(c),  1819(g)) 

2.  In  5  36  4301,  the  following 
paragraphs  are  revised;  The 
introductory  text,  the  paragraph  entitled 
"Dwelling,"  paragraph  (5)(i)  of  the 
paragraph  entitled  "Full  disbursement," 
the  paragraph  entitled  "Indebtedness," 
and  the  paragraph  entitled  "Purchase 
price."  Also,  four  new  paragraphs  are 
added  so  the  added  and  revised 
material  reads  as  follows: 

$36.4301     Definitions. 

Whenever  used  in  38  U.S.C.  Chapter 
37  or  §  I  36.4300  to  36.4375,  inclusive, 
and  §S  36.4390  through  36.4393.  unless 
the  context  otherwise  requires,  the 
terms  defined  in  this  section  shall  have 
the  following  meaning: 

•  •        •         •        • 

Dwelling.  Any  building  designed 
primarily  for  use  as  a  home  consisting  of 
not  more  than  four  family  units  plus  an 
added  unit  for  each  veteran  if  more  than 
one  eligible  veteran  participates  in  the 
ownership,  except  that  in  the  case  of  a 
condominium  housing  development  or 
project  within  the  purview  of  38  U.S.C. 
1810(a)(6)  and  §§  36.4356  through 
36.4360a  the  term  is  limited  to  a  one 
single-family  residential  unit.  Also,  a 
manufactured  home,  permanently 
affixed  to  a  lot  owned  by  a  veteran  and 
classified  as  real  property  under  the 
laws  of  the  State  where  it  is  located. 

(38  U.S.C.  1810(a)(9)  and  (f)) 

•  *  *  *  • 

Full  Disbursement.  '  '  ' 
(5)  •   •   * 

(i)  The  amount  is  not  in  excess  of  10 
percent  of  the  loan,  or 

•  •        *        •        * 

Indebtedness.  The  unpaid  principal 
and  interest  plus  any  other  amounts 
allowable  under  the  terms  of  a  loan 
including  those  authorized  by  statute 
and  consistent  with  §§  36.4300  to 
36.4393,  inclusive,  which  have  been  paid 
and  debited  to  the  loan  account  as  of  the 
applicable  date  established  pursuant  to 
paragraph  (f)  of  S  36.4319  or  S  36.4321. 


(38  U.S.C.  1816) 

•         *        *        •        * 

Liquidation  sale.  Any  judicial, 
contractural  or  statutory  disposition  of 
real  property,  under  the  terms  of  the 
loan  instrun-ients  and  applicable  law,  to 
liquidate  a  defaulted  loan  that  is 
secured  by  such  property.  This  includes 
a  voluntary  conveyance  made  to  avoid 
such  disposition  of  the  obligation  or  of 
the  security. 

(38  use.  1816) 
***** 

Net  value.  The  fair  market  value  of 
real  property,  minus  the  total  of  the 
costs  the  Administrator  estimates  would 
be  incurred  by  VA  resulting  from  the 
acquisition  and  disposition  of  the 
property  for  property  taxes, 
assessments,  liens,  property 
maintenance,  property  improvment, 
administration,  and  resale.  For  purposes 
of  determination  of  net  value,  "property 
improvement"  is  defined  as  any  repair 
which  must  be  completed  to  satisfy 
minimum  property  requirements  for 
existing  construction  as  described  by 
the  Administrator.  Costs  other  than 
property  improvement  will  be  estimated 
as  a  percentage  of  the  fair  market  value. 
Each  year  VA  will  review  the  average 
operating  expenses  incurred  for 
properties  acquired  under  §  36.4320  of 
this  title  which  were  sold  during  the 
preceding  3  fiscal  years  and  the  average 
administrative  cost  to  the  government 
associated  with  the  property 
management  activity.  The  cost  items 
reviewed  will  be: 

(1)  Property  operating  expenses.  All 
disbursements  made  for  payment  of 
taxes,  assessments,  liens,  property 
maintenance  and  related  repairs, 
management  broker's  fees  and 
commissions,  and  any  other  charges  to 
the  property  account  excluding  property 
improvements  and  selling  expenses. 

(2)  Selling  expenses.  All 
disbursements  for  sales  commissions 
plus  any  other  costs  incurred  and  paid 
in  connection  with  the  sale  of  the 
property. 

(3)  Administrative  costs.  An  estimate 
of  the  total  costs  for  VA  of  personnel 
compensation  and  overhead  (including 
all  travel,  transportation,  standard  level 
user  charges  (SLUG),  communication, 
utilities,  printing,  supplies,  equipment, 
insurance  claims  and  other  services) 
associated  with  the  acquisition, 
management  and  disposition  of  property 
acquired  under  S  36.4320  of  this  tide. 
The  average  administrative  costs  will  be 
determined  by: 

(i)  Dividing  the  salary  and  benefits 
cost  by  the  average  number  of 
properties  on  hand  and  adjusting  this 
figure  based  on  the  average  holding  time 


for  properties  sold  during  the  preceding 
fiscal  year  then 

(ii)  Dividing  part  (i)  by  the  D"VB  ratio 
of  personal  services  to  total  obligations. 

The  three  cost  averages  will  be  added 
and  the  sum  will  be  divided  by  the 
average  fair  market  value  at  the  time  of 
acquisition  for  properties  which  were 
sold  during  the  3  preceding  fiscal  years 
to  derive  the  percentage  to  be  used  in 
estimating  net  value.  (The  Administrator 
may,  when  determining  property 
management  costs,  group  properties  in 
incremental  value  brackets.)  The 
calculation  of  net  value  will  be  based  on 
the  actual  cost  incurred  over  the  last  3 
years.  Based  on  FY  1986  data,  the 
percentage  to  be  used  when  calculating 
net  value  will  be  10.75%.  The  fiscal  year 
and  the  percentage  will  be  updated 
annually  through  a  notice  in  the  Federal 
Register. 

(38  U.S.C.  1816) 

Purchase  price.  The  entire  legal 
consideration  paid  or  payable  upon  or 
on  account  of  the  sale  of  property, 
exclusive  of  acquisition  costs,  or  for  the 
cost  of  materials  and  labor  to  be  applied 
to  the  property. 
***** 

Specified  amount.  A  sum.  equal  to  the 
lesser  of  the  net  value  of  real  property  or 
the  total  indebtedness  secured  thereby, 
which  the  Administrator  designates  as 
the  minimum  amount  to  be  credited  to 
the  indebtedness  incident  to  a 
liquidation  sale. 

(38  U.S.C.  1816). 

Unguaranteed  portion  of  the 
indebtedness.  The  indebtedness 
computed  as  of  the  applicable  date  of 
under  paragraph  (f)  of  §  36.4319  or 
5  36.4321  minus  the  amount  of  the 
guaranty  payable  as  of  such  date. 

(38  U.S.C.  1816) 

3.  In  S  36.4319.  paragraphs  (d).  (e)  and 
(f)  are  revised  to  read  as  follows: 

$  36.4319    Legal  proceedings. 
•         *         •         •         • 

(d)  In  any  legal  or  equitable 
proceeding  (including  probate  and 
bankruptcy  proceedings)  to  which  the 
Administrator  is  a  party,  original 
process  and  any  other  process  prior  to 
appearance,  proper  to  be  served  on  the 
Administrator,  shall  be  delivered  to  the 
loan  guaranty  officer  of  the  regional 
office  of  the  VA  having  jurisdiction  of 
the  area  in  which  the  court  is  situated. 
Within  the  time  required  by  applicable 
law,  or  rule  of  court  the  Administrator 
will  cause  appropriate  special  or  general 
appearance  to  be  entered  in  the  case  of 
an  authorized  attorney. 

(38  use.  1816) 


UM  I 
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|e)  Aitcf  appearance  of  the 

Administrator  by  attorney  at)  process 
aod  notice  otherwise  proper  tn  serve  on 
the  Admiaistratur  bf^fore  or  after 
judgment,  if  served  on  the  attorney  of 
record,  shall  have  the  .lame  effe<.t  ua  if 
the  Adnunistratur  were  personally 
served  within  the  juristjiction  of  the 
court. 

(38  U.S.C.  1816) 

(f)  If  following  a  default,  the  holder 
does  not  bring  appropriate  action  within 
2  months  after  requested  in  writing  by 
the  Administrator  to  do  so.  or  does  not 
prosecute  such  action  with  reasonable 
diligence,  the  Administrator  may  at  the 
Administrator's  option  fix  a  date  beyond 
which  no  further  charges  may  be 
included  in  the  computation  of  the 
indebtedness  for  the  purposes  of 
accounting  between  the  holder  and  the 
Administrator.  The  Administrator  may 
also  intervene  in,  or  begin  and  prosecute 
to  completion  any  action  or  proceeding, 
in  the  Administrator  »  name  or  m  the 
name  of  the  huldttr.  which  the 
Administrator  deems  necessary  or 
appropriate.  The  Admuiistrator  shall 
pay,  in  advance  if  necessary,  any  court 
costs  or  other  expenses  incurred  by  the 
Administrator  or  property  taxed  against 
the  Administrator  in  any  such  action  to 
which  the  Administrator  is  a  party,  but 
may  charge  the  same,  and  also  a 
reasonable  amount  for  legal  services, 
against  the  guaranteed  or  insured 
indebtedness,  or  the  proceeds  of  the  sale 
of  the  security  to  the  same  extent  as  the 
holder  (see  S  36.4313).  or  otherwise 
collect  from  the  holder  any  such 
expenses  incurred  by  the  Administrator 
because  of  the  neglect  or  fnilure  of  the 
holder  to  take  or  complete  proper  action. 
The  rights  and  remediM  herein  reserved 
are  without  prejudice  to  any  other 
rights,  remedies,  or  defenses,  in  law  or 
in  equity,  available  to  the  Administrator. 

(38  u.S.C  laie) 

4.  In  §  36.4320  paragraphs  (a)  through 
(d)  (f).  (h)(1),  (h)(2).  (h)(5)  introductory 
text.  (h)(5)(ii)  introductory  text, 
(h)(5)(ii)(o),  p>){5)  (ii)  concluding  text. 
(h)(7).  (hKlO;  (i)(2)  and  (j)  are  revised  to 
read  as  follows: 

;  3«.432e    Sata  o<  Mcur«y. 

(a)  Lipon  rereipt  by  the  Admiivistrator 
of  notice  of  a  liquidation  sale  of  any 
secunty  for  a  piaiantped  or  insured 
loan,  the  Administrator  shall  determine 
the  net  value  of  the  serunty  and  shall 
notify  the  holder  of  the  n«*f  value  and  of 
the  rej?ulatory  pmvision  which  will 
govern  the  disposition  of  the  st-rurity. 

(1)  If  the  nei  value  of  the  real  property 
securing  a  guaranteed  or  insured  loan 
exceeds  the  unguaranteed  pertiou  of  the 


indebtedness,  the  .Administniter  sheR 
specify  in  advance  of  the  liquidation 
sale  the  ouninnim  amount  wbich  shall 
be  credited  to  the  mdebtediie»«  of  th« 
borrower  on  account  of  tl>e  value  of  the 
secunty  to  be  sold.  siib)ecrt  to  the 
following-. 

(i)  The  specified  amount  m  s\u±  cases 
shall  be  the  lesser  of  the  net  value  of  the 
property  or  the  total  indebtedness. 

(ii)  If  a  minimum  amount  for  credit  to 
the  indebtedness  has  been  specified  in 
relation  to  a  liquidation  sale  of  real 
property,  and: 

[a]  The  holder  acquires  the  property, 
or  the  nghts  to  the  property,  at  the  sale 
for  an  amount  not  in  excess  of  such 
specified  amount,  the  holder  shall  credit 
to  the  indebtedness  the  amount 
specified.  The  holder  then  may  retain 
the  property  or.  not  later  than  15  days 
after  the  date  of  sale,  advise  the 
Administrator  of  the  holder's  election  to 
convey  or  transfer  the  property,  or  the 
rights  to  the  property,  to  the 
Administrator 

[b]  The  holder  acquires  the  property. 
or  the  nghts  to  the  property,  at  the 
liquidation  sale  for  an  amount  in  excess 
of  the  specified  amonnt.  the 
indebtedness  shall  be  credited  with  the 
proceeds  of  the  sale.  The  holder  shall 
not  have  the  option  to  convey  the 
property  to  the  Administrator  unless  a 
bid  in  excess  of  the  specified  amount 
was  made  pursuant  to  paragraph  (aJt3) 
of  this  section; 

[c]  A  third  party  acquires  the 
property,  or  the  rights  to  the  pmperty,  at 
the  liquidation  sale  for  an  amount  equal 
to  or  in  excess  of  that  specified,  the 
holder  shall  credit  to  the  indebtedness 
the  net  proceeds  of  the  sale: 

[d]  A  third  party  acquire-  the 
property,  or  the  riKhts  to  the  property,  at 
the  liquidation  sale  for  an  amount  less 
than  that  specified,  the  holiivr  shall 
credit  to  the  indebtedn»'ss  the  amount 
specified. 

(iii)  If  a  minimum  amount  has  been 
specified  by  the  Administrator,  the 
Administrator's  liability  under  loen 
guaranty  shall  be  the  total  indebtedness 
less  the  amount  credited  to  the 
indebtedness  under  paragraph  (a)(1)fii) 
of  this  section,  not  to  exceed  the 
Admini.strator's  maximum  liahilify  as 
computed  under  5  36.4321 

(2)  If  the  net  value  of  the  real  property 
securing  a  guaranteed  or  insured  loan 
does  not  exceed  the  ungnaranteed 
portion  of  the  indebtedness: 

(i)  The  Administrator  shall  notify  the 
holder  that  no  minimum  amount  will  be 
specified  for  credit  to  the  indebtwlness 
on  account  of  the  vahi«  of  thre  security  to 
be  sold: 

(ii)  The  Administrator  majF  n«l  accept 
conveyaoce  of  transfer  of  the  propert3r. 


fill)  The  holder  shal!  credtt  against  the 
indebtedness  the  net  proceeds  of  the 
sale,  and  the  Administratm-'s  liability 
under  loan  guaranty  shall  be  limited  to 
the  total  indebtedness  less  the  amount 
credited  to  the  indebtedness  not  to 
exceed  the  Administrator's  ma-ximum 
liability  as  computed  under  |  36  4321  of 
this  title;  and 

(iv)  The  liability  of  the  Adminisfrator 
shall  not  lye  subject  to  adinstment  by 
reason  of  any  subsequent  disposition  of 
the  property  by  the  holder. 

(3)  If  a  minimum  bid  is  reqoircd  under 
applicable  State  law.  or  degree  of 
foreclosure  or  order  of  sale,  or  other 
lawful  order  or  degree,  and. 

(i)  Such  minimum  bid  exceeds  an 
amount  which  has  been  specified  by  the 
Administrator  under  paragraph  (a)(1)  of 
this  section;  and 

(ii)  The  holder  acquires  the  property 
at  the  liquidation  sale  for  an  amount  nut 
exceeding  the  amount  legally  required; 
the  holder  may  elect  to  convey  the 
property  to  the  Administrator  pursuant 
to  paragraph  (a)(l )(!!)( A)  of  this  section. 
The  amount  bid  at  the  sale  or  the  total 
indebtedness,  whichever  is  less,  shall 
govern  instead  of  the  8p«>cifi«d  amount 
and  for  the  purpose  of  determining  the 
Administrator's  liability  undtr  loan 
guaranty. 

(3fl  U.S.C.  1816) 

(b)  The  holder  should  not  carry  out  a 
liquidation  sale  until  the  Administrator 
has  furnished  the  notice  requtred  under 
paragraph  (a)  of  this  section.  In  the 
event  the  holder  carries  out  a  hquidafforT 
sale  pnor  to  receiving  such  notice,  the 
holder  shall  credit  against  the 
indebtedness  the  greater  of: 

(1)  The  net  proceeds  of  the  sale;  or 

(2)  The  amount  of  the  indebtedness  or 
the  net  value  of  the  property,  whichever 
is  less. 

The  provisions  of  paragraph  (a)(l)(ii)(A) 
of  this  section,  which  extends  to  the 
holder  the  option  of  conveying  or 
transferring  the  property  to  the 
Administrator,  shall  not  be  applicable, 
and  the  Administrator's  liability  under 
the  loan  guaranty  shall  be  the  total 
indebtedness  less  the  amount  credited 
to  the  indebtedness  under  paragraph  (b) 
(1)  or  (2)  of  this  section,  not  to  exceed 
the  Administrator's  maximum  liability 
as  computed  under  §  38.4321. 

(38  U.S.C  1816) 

(c)  When  a  debtor  proposes  to  convey 
or  transfer  any  real  property  to  a  holder 
to  avoid  foreclosure  or  other  judicial, 
contractual,  or  statutory  disposition  of 
the  obligatwjn  or  of  the  security,  the 
consent  of  the  Admtrnwtrator  to  the 
terms  of  such  piopcrsal  shaf!  be  obtained 


in  advance  of  such  conveyance  or 
transfer.  In  consenting  to  the  terms  of 
the  debtor's  proposal  the  Administrator 
shall  furnish  the  notice  required  under 
paragraph  (a)  of  this  section. 

(38  use.  1816) 

(d)  Upon  receipt  by  the  Administrator 
of  notice  of  a  judicial  or  statutory  sale, 
or  other  public  sale  under  power  of  sale 
contained  in  the  loan  instruments,  to 
liquidate  any  personal  property  which  is 
security  for  a  guaranteed  or  insured 
loan,  the  Administrator  may  specify  in 
advance  of  such  sale  the  minimum 
amount  which  shall  be  credited  to  the 
indebtedness  of  the  borrower  on 
account  of  the  value  of  the  security  to  be 
sold. 

(1)  If  a  minimum  amount  has  been 
specified  by  the  Administrator,  and 

(i)  The  holder  is  the  successful  bidder 
at  the  sale  for  an  amount  not  in  excees 
of  such  minimum  amount,  the  holder 
shall  sell  the  property  pursuant  to 
paragraph  (d)(3)  of  this  section  and  the 
amount  realized  from  the  resale  of  the 
property  shall  govern,  instead  of  the 
specified  minimum  amount,  in  the  final 
accounting  for  determining  the  rights 
and  liabilities  of  the  holder  and  the 
Administrator, 

(ii)  A  third  party  is  the  successful 
bidder  at  the  sale  for  an  amount  equal  to 
or  in  excess  of  that  specified,  the  holder 
shall  credit  to  the  indebtedness  the  net 
proceeds  of  the  sale, 

(iii)  A  third  party  is  the  successful 
bidder  at  the  sale  for  an  amount  less 
than  that  specified,  the  holder  shall 
credit  to  the  indebtedness  the  amount 
specified, 

(iv)  The  holder  is  the  successful 
bidder  at  the  sale  for  an  amount  in 
excess  of  the  specified  amount,  the 
indebtedness  shall  be  credited  with  the 
proceeds  of  the  sale  or  the  amount 
realized  from  the  resale  of  the  property 
pursuant  to  paragraph  (d)(3)  of  this 
sectiort  whichever  is  the  greater,  unless 
the  bid  in  excess  of  the  specified  amount 
was  made  pursuant  to  paragraph  (d)(4) 
of  this  section. 

(2)  If  a  minimum  amount  has  not  been 
specified  by  the  Administration  under 
paragraph  (d)(1)  of  this  section,  the 
holder  shall  credit  against  the 
Indebtedness  the  net  proceeds  of  the 
sale  except  as  provided  in  paragraph 
(d)(4)  of  this  section. 

(3)  If  personnel  property  has  been 
respossessed  or  otherwise  acquired  by  a 
holder  and  no  public  sale  is  proposed  or 
required  to  be  held  to  entitle  the  holder 
to  effect  a  further  disposition  of  such 
property,  or  if  the  holder  is  the 
successful  bidder  at  the  sale  of  personal 
property  as  provided  in  paragraph  (d)(1) 
of  this  section,  the  holder  shall  sell  the 


property  within  a  reasonable  time.  The 
holder  shall  submit  to  the  Administrator 
a  written  advice  setting  forth  the  price, 
terms,  conditions  and  the  expenses  of 
the  proposed  sale  at  least  10  days  in 
advance,  and  the  Administrator  shall 
either  assent  to  such  sale  in  which  event 
the  holder  shall  credit  against  the 
indebtedness  the  nest  proceeds  of  the 
sale  or,  upon  agreement  to  indemnify 
the  holder  to  the  extent  of  any  increased 
or  resultant  loss,  the  Administrator  may 
specify  the  minimum  net  price  for  which 
the  security  may  be  sold.  If  such  amount 
has  been  specified,  the  holder  shall  sell 
the  personal  property  within  a 
reasonable  time  in  the  open  market  for 
the  best  price  obtainable:  Provided,  that 
the  prior  approval  of  the  Administrator 
shall  be  obtained  if  the  property  is  to  be 
sold  for  a  net  amount  less  than  the 
specified  amount,  or  if  the  property  is  to 
be  sold  on  terms  other  than  all  cash.  The 
ultimate  net  amount  realized  by  the 
holder  from  such  sale  shall  be  reported 
by  the  holder  to  the  Administrator  in  an 
accounting  which  will  determine  their 
respective  rights  and  liabilities. 

(4)  If  a  minimum  bid  is  required  under 
applicable  State  law,  or  degree  of 
foreclosure  or  order  of  sale,  or  other 
lawful  order  or  degree,  the  holder  may 
bid  an  amount  not  exceeding  such 
amount  legally  required.  If  an  amount 
has  been  specified  by  the  Administrator 
and  the  holder  is  the  successful  bidder 
for  an  amount  not  exceeding  the  amount 
legally  required,  such  specified  amount 
shall  govern  for  the  purposes  of  this 
paragraph  and  for  the  purposes  of 
computing  the  ultimate  loss  under  the 
guaranty  or  insurance.  In  the  event  no 
amount  is  specified  and  the  holder  is  the 
successful  bidder  for  an  amount  not 
exceeding  the  amount  legally  required, 
the  amount  paid  or  payable  by  the 
Administrator  under  the  guaranty  shall 
not  be  subject  to  any  adjustment  by 
reasons  of  such  bid. 

(38  U.S.C.  1816) 

•         •         •         *         • 

(f)  The  holder  in  accounting  to  the 
Administrator  in  connection  with  the 
disposition  of  any  property  in 
accordance  with  paragraph  (a),  (b),  or 
(d)  of  this  section,  may  include  as  a  part 
of  the  indebtedness  all  actual  expenses 
or  costs  of  the  proceedings,  paid  by  the 
holder,  within  the  limits  defined  in 
S  36.4313  of  this  title.  Interest  may  be 
included  at  a  rate  not  to  exceed  that 
specified  in  S  36.4311(c)  on  the  unpaid 
principal  balnace  of  the  indebtedness  to 
the  date  of  the  liquidation  sale  or  real 
property  referred  to  in  paragraph  (a)  or 
(b)  of  this  section  or  to  the  date  of  the 
private  sale  of  personal  property 
referred  to  in  paragraph  (d)  of  this 


section,  as  the  case  may  be.  In 
connection  with  the  conveyance  or 
transfer  of  property  to  the  Adminislralor 
the  holder  may  include  in  accounting  to 
the  Administrator,  in  addition  to  the 
consideration  payable  for  the  property 
under  paragraph  (g)  of  this  section 

(38U.SC.18161 

(1)  State  and  documentary  stamp 
taxes  as  may  be  required. 

(2)  The  customary  cost  of  obtaining 
evidence  of  title  in  favor  of  the 
Administrator  as  specified  in  paragraph 
(h)(5)  of  this  section  but  not  including 
title  evidence  obtained  incident  to  the 
making  of  the  loan  or  any  expenses 
incurred  to  clear  title  defects. 

(3)  Amount  expended  for  taxes, 
special  assessments,  including  such 
pa>'ments  which  are  specified  in 
paragraph  (h)(4)  of  this  section. 

(4)  Recording  fees. 

(5)  Any  other  expenditures  in 
connection  with  the  property  which  are 
approved  by  the  Administrator. 

(h)  •  •  • 

(1)  If  the  holder's  notice  to  the 
Administrator  electing  to  convey  or 
transfer  the  property  precedes  the 
acquisition  of  the  property  by  the  holder 
and  the  holder  then  acquires  the 
property,  the  holder  shall  promptly  after 
such  acquisition  advise  the 
Administrator  of  the  acquisition.  Such 
advice,  or  the  notice  of  election  if  given 
subsequent  to  acquisition,  shall  state  the 
amount  of  the  successful  bid  (if  the 
property  was  acquired  by  the  holder  at 
public  sale)  and  shall  state  the 
insurance  coverage  then  in  force, 
specifying  for  each  policy,  the  name  of 
the  insurance  company,  the  hazard 
covered,  the  amount,  and  the  expiration 
date. 

(2)  The  holder  shall  not  cancel  any 
insurance  in  force  when  the  holder 
acquires  the  property.  Coincident  with 
the  notice  of  election  to  convey  or 
transfer  the  property  to  the 
Admimstrator  or  with  the  acquisition  of 
the  property  by  the  holder,  following 
such  notice,  whichever  is  later,  the 
holder  shall  obtain  endorsements  on  all 
such  insurance  policies  naming  the 
Administrator  as  an  assured,  as  his/her 
interest  may  appear.  Such  insurance 
policies  shall  be  forwarded  to  the 
Administrator  at  the  time  of  the 
conveyance  or  transfer  of  the  property 
to  the  Administrator  or  as  soon  after 

that  time  as  feasible. 
•         *         *         •         • 

(5)  Each  conveyance  or  transfer  of 

real  property  to  the  Administrator 
pursuant  to  this  section  shall  be 
acceptable  if  thereby  convenants  or 
warrants  against  the  acts  of  the  holder 
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and  those  claiming  under  the  Koliier 
(e  x-  by  sp«cial  w^uTiinty  deed)  acid  if  it 
vests  in  the  Admimstratur  or  will  entitle 
the  AdministrMtur  tu  such  title  as  is  or 
would  be  acceptable  to  prudent  lending 
insUtutiuns.  infunmed  buyers,  title 
companies,  and  attorneys,  generally,  in 
the  community  in  which  the  property  is 
situated.  Any  title  so  acceptable  will  not 
be  unacceptable  to  the  Administrator  by 
reason  of  uny  of  the  limitations  on  the 
quantum  or  quality  of  the  pniperty  or 
title  stated  in  S  36.435<)(b):  Provided 
That, 

*  •  »  •  • 

(ii)  With  respect  to  any  such 
limitations  which  came  mto  existence 
subsequent  to  the  making  of  the  loan, 
full  compliance  was  had  with  the 
rp(juirement8  of  S  3f>  43;;4  of  this  title. 
The  acceptability  of  a  conveyance  or 
transfer  pursuant  to  the  requirements  of 
this  paragraph  will  be  established  by 
delivery  to  the  Administrator  of  any  of 
the  following  evidence  of  title  issued  by 
an  institution  or  person  sati.sfactory  to 
the  Administrator,  in  form  satisfactory 
to  him/her  showing  thai  title  to  the 
property  of  the  qualiity  gpeciHed  in  this 
paragraph  is  or  will  be  ve9te<i  in  the 
AdminiHtrjiIor- 

(a)  A  title  policy  insuring  the 
Adminiatratur  in  an  amuiuit 
approximately  equal  to  the 
consideration  for  the  property,  or  a 

commitment  for  such  tide  pohcy;  or 

•  •         •         •         * 

In  lieu  of  such  title  evidence,  the 
Administrator  will  acxept  a  conveyance 
or  transfer  with  general  warranty  with 
respect  to  the  title  from  a  holder 
described  in  38  U.S.C.  1B02|(I)  or  from  a 
holder  of  financial  responsibility 
satisfactory  to  the  Administrator.  In  any 
case  where  the  holder  does  not  deliver 
evidence  of  title  of  the  character 
specified  in  this  paragraph,  the  holder  to 
aid  the  Adni  nistrator  m  determination 
of  acceptability  uf  title  shall  without 
expense  to  the  Administrator  furni.ih 
such  evicence  of  hlle.  including  survey, 
if  any,  as  may  have  been  obtained  by 
the  holder  incident  to  the  making  of  the 

loan  or  attendant  to  the  foreclosure. 

*  ft         •         •         • 

(7)  As  between  the  lu)ldOT  and  the 
Administrator,  the  responsibility  for  any 
loss  due  to  damage  to  or  destruction  of 
the  property  or  due  to  personal  injury 
sustained  m  respect  to  such  property 
shall  be  governed  by  the  provisions  of 
this  paragraph  and  paragraph  (h)(10]  of 
this  section.  Ordinary  wear  and  tear 
excepted,  the  holder  shall  bear  such  risk 
of  loss  from  the  date  of  acquisition  by 
the  holder  to  the  date  such  risk  of  los«  is 
assumed  by  the  Administrator.  Such  risk 
of  loss  is  assumed  by  the  Administrator 


from  the  date  of  receipt  of  the  holder's 
election  to  convey  or  transfer  the 
property  to  the  Administrator  or,  m  the 
event  of  receipt  uf  notice  of  snch 
election  prior  to  acquisition,  from  the 
date  of  the  Administrator's  receipt  of 
notice  of  acquisition  by  the  holder 
Provld&'d,  That  if  custody  over  the 
property  has  not  been  delivered  by  the 
holder  to  the  Administrator  on  the  date 
when  the  .\dministrator  otherwise 
would  have  assumed  the  nsk  of  loss,  the 
Administrator  s  assumption  of  the  risk 
of  loss  will  be  deferred  until  such 
custody  over  the  property  is  delivered. 
or  until  the  property  has  been  conveyed 
or  transferred  to  the  Administrator.  The 
amount  of  any  loss  chargeable  to  the 
holder  may  be  deducted  from  the 
amount  payable  by  the  Administrator  at 
the  time  the  property  is  transferred.  In 
any  case  where  pursuant  to  the  VA 
regulationi  n»iection  of  the  title  is 
legally  proper,  the  Administrator  may 
surrender  custody  of  the  pnifjerty  as  of 
the  date  specified  in  the  Administrator's 
notice  to  the  holder.  The  Administrator's 
assumption  of  such  nsk  shall  terminate 
upon  such  surrender. 
•         •         *         *         ft 

(10)  In  respect  to  a  property  which 
wa«  the  security  for  a  condominium  loan 
guaranteed  or  insured  under  38  U.S  C. 
1810(a)(6)  the  responsibility  for  any  loss 
due  to  damage  to  or  destruction  of  the 
property  or  due  to  personal  injury 
sustained  in  rpspert  to  such  property 
shall  in  no  event  pass  to  the 
Administrator  until  the  Administrator 
expressly  assumes  such  n^sponsibility  or 
until  conveyance  of  the  property  to  the 
Administrator,  whichever  first  occurs. 
The  holder  shall  have  the  nght  to 
convey  such  property  to  the 
Administrator  only  if  the  property 
(including  elements  of  the  development 
or  project  owned  in  common  with  other 
unit  owners)  is  undamaged  by  fire, 
earthquake,  windstorm,  flooding  or 
boiler  explosion.  The  absence  of  a  right 
in  the  holder  to  convey  such  property 
which  is  so  damaged  shall  not  preclude 
a  conveyance,  if  the  Administrator 
agrees  in  a  given  case  to  such  a 
conveyance  upon  completion  of  repairs 
within  a  specified  penod  of  time  and 
such  repairs  are  so  c(jmpleted  and  the 
conveyance  is  otherwise  in  order. 

(i)  DefmUiona.  '   *   ' 

(2)  The  term  "property"  or  "real 
property"  as  used  in  this  section  shall 
include 

(i)  A  leasehold  estate  which  a(  the 
time  of  closing  the  loan  was  not  less 
duration  than  prescribed  by 
5  3a.4350(a)(2|,  and 

(u)  The  rights  derived  by  the  holder 
through  a  foreclosure  sale  of  real  estate 


whether  or  not  such  rights  constitute  an 
estate  m  real  property  under  local  law. 

(j)  Elxcept  as  provided  m  paragraph 
(h||b)  of  this  section,  the  provisions  of 
this  section  shall  not  be  in  derogation  of 
any  rights  which  the  Administrator  may 
have  under  $  36.4325  of  this  title.  The 
Chief  Benefits  Director,  or  the  Director. 
Loan  Guaranty  Service,  may  authorize 
any  deviation  from  the  provisions  of  this 
section,  within  the  limitations 
prescribed  in  38  U.S.C.  Chapter  37. 
which  may  be  necessary  or  desirable  to 
accomplish  the  objectives  of  this  section 
if  such  deviation  is  made  necessary  by 
reason  of  any  laws  or  practice  in  any 
State  or  Territory  of  the  District  of 
Columbia:  Provided,  That  no  such 
deviation  shall  impair  the  rights  of  any 
holder  not  consenting  to  the  deviation 
with  respect  to  loans  made  or  approved 
prior  to  the  date  the  holder  is  notified  of 
such  action. 

5.  S  36.4321.  paragraph  (a)  and  (c)  are 
revised  to  read  as  follows; 

{  3C.4321     Contputatlon  of  giMranty  cMmo; 
subsequent  sccountlnds. 

(a)  Subject  to  the  limitation  that  the 
total  amounts  payable  shall  m  no  event 
exceed  the  amount  originally 
guaranteed,  the  amount  payable  on  a 
claim  for  the  guaranty  shall  be  the 
percentage  of  the  loan  ongmally 
guaranteed  applied  to  the  indebtedness 
computed  as  of  the  date  of  claim  but  not 
later  than 

(1)  The  date  of  judgment  or  of  degree 
of  foreclosure,  or 

(2)  In  nonjudicial  foreclosures  the  date 
of  publication  of  the  first  notice  of  sale, 
or 

(3)  In  cases  in  which  the  security  is 
repossessed  without  a  judgment  degree 
or  foreclosure  the  date  the  holder 
repossesses  the  security,  or 

(4)  If  no  security  is  available,  the  date 
of  claim  but  not  more  than  8  months 
after  the  first  uncured  default  or 

(5)  Any  date  fixed  under  the 
provisions  of  paragraph  (f)  of  S  38.4319 
of  this  title. 

Deposits  or  other  credits  or  set-offs 
legally  applicable  to  the  indebtedness 
on  the  date  of  computation  shall  be 
applied  in  reduction  of  the  indebtedness 
on  which  the  claim  is  based.  Any 
escrowed  or  earmarked  funds  not 
subject  to  superior  claims  of  third 
persons  must  likewise  be  so  applied. 

(38  U  S.C  isie) 

ft        ft        ft        ft        • 

(c)  The  claimant  shall  be  deemed  to 
have  received  as  trustee  for  the  benefit 
of  the  United  States  any  amounts 
received  on  account  of  the  indebtedness 
after  the  date  of  the  claim,  frum  the 
proceeds  of  a  sale  of  the  security  or 


otherwise,  to  the  extent  such  credits 
exceed  the  balance  of  the  indebtedness 
unsatisfied  by  the  payment  of  the 
guaranty.  The  claimant  shall 
immediately  pay  such  amounts  to  the 
Administrator  to  the  extent  of  the 
debtor's  Uabillty  to  the  AdBiimstrator  as 

guarantor. 

•         «         ft         ft         * 

(3«  U.S.C  210(c)) 
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HUMAN  SERVICES 
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42  CFR  Part  413 

lBERC-42»-Pl 

Medicare  Program,  Payment  for 
Facilty  Services  Reteled  to 
Ambulatory  Surgical  Procedures 
Performed  In  Hoapttats  en  an 
Outpatient  Basis 

agency:  Health  Care  Financing 
Administration  (HCFA).  HHS. 
ACTION:  Proposed  rule. 

sumiMrr:  These  proposed  regulations 
set  forth  the  methodology  that  would  be 
used  to  determine  payment  for  hospital 
outpatient  services  furnished  to 
Medicare  beneficiaries  in  connection 
with  ambulatory  surgical  procedures. 
The  proposed  methodology  would 
implement  section  9343(a)  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1988. 

DATE:  Comments  will  be  considered  if 
we  receive  them  at  the  appropriate 
address,  as  provided  below,  no  later 
than  5:00  p.m.  on  August  3,  1987. 
ADDRESSs-Mail  comments  to  the 
following  address; 
Health  Care  Financing  Administrahon, 

Department  of  Health  and  Human 

Services.  Attention:  BERC-428-P.  P  O. 

Box  26676,  Baltimore.  Maryland  21207. 

If  you  prefer,  you  may  deliver  your 
comments  to  one  of  the  following 
addresses: 
Room  309-G.  Hubert  H.  Humphrey 

Building,  200  Independence  Ave.,  SW.. 

Washington.  DC,  or 
Room  132.  East  High  Rise  Building,  6325 

Security  Boulevard.  Baltimore. 

Maryland. 

In  commenting,  please  refer  to  file 
code  BERC-426-P.  Comments  received 
timely  will  be  available  for  public 
inspection  as  they  are  received, 
generally  beginning  approximately  three 
weeks  after  publication  of  a  document 


in  Room  309-G  of  the  Department's 
offices  at  200  Independence  Ave., 
SW..Washinsto(i.  DC.  on  Monday 
throiigh  Friday  of  each  week  from  6:30 
a.m.  to  5:00  pju.  (phone:  202-24 S-7890). 
FOR  FURTHEM  MFOHMATtON  COMTACT. 
lanet  WeUhMa.  (301)  &a7-183g. 
SUPPLEMENTARY  IMFORMUTIOH: 

I.  Background 

Section  934  of  the  Omnibus 
Reconciliation  Act  of  1980  (Pub,  L  96- 
499)  amended  sections  1832(a)(2).  1833. 
1863  and  1864  of  the  Social  Security  Act 
(the  Act)  to  permit  broader  coverage  of 
ambulatory  surgery  under  Medicare. 
Section  934  of  Pub.  L  96-499  authonzed 
Medicare  payment  for  facility  services 
furnished  m  connection  with  ambulatory 
surgical  procedures  performed  in  an 
ambulatory  surgical  center  (ASC). 

Section  1833(i)(l)(A)  of  the  Act.  as 
enacted  by  section  934  of  Pub,  L  96-499, 
requires  that  the  Secretary,  after 
consultation  with  appropriate  medical 
organirations,  shall  specify  those 
surgical  procedures  (hereinafter  referred 
to  as  covered  ASC  surgical  procedures) 
that  are  appropriately  performed  on  an 
inpatient  basis  in  a  hospital  (when 
considered  in  terms  of  proper  utilization 
of  hospital  inpatient  facilities)  but  that 
can  also  be  performed  safely  on  an 
ambulatory  basis  in  an  ambulatory 
surgical  center  or  hospital  outpatient 
department.  To  comply  with  secbon 
1833(i)(l)(A)  of  the  Act  on  August  5, 
1982,  we  issued  a  fmai  rule  (47  FR  34082) 
setting  forth  regulations  goverrung  ASCs 
and  a  final  notice  (47  FR  34099) 
specifying  the  list  of  covered  ASC 
surgical  procedures.  (Section  9343|b)(2) 
of  the  Omnibus  Budget  Reconciliation 
Act  of  1988  (Pub.  L  99-509),  enacted  on 
October  21, 1986.  amended  section 
1833(i)(l)  of  the  Act  to  require  that  the 
approved  list  of  covered  ASC  surgical 
procedures  be  reviewed  by  the 
Secretary  and  updated  at  least  every 
two  years.) 

As  described  in  the  August  5.  1982 
final  rule  concerning  covered  ASC 
surgical  procedures,  payments  to  ASCs 
are  made  on  the  basis  of  prospectively 
set  rates  known  as  the  standard 
overhead  amount  as  provided  in 
regulations  at  42  CFR  416.125.  The  ASC 
facility  services  covered  by  the  standard 
overhead  amount  are  generally 
described  in  S  416.61.  All  non-physician 
medial  and  other  health  services 
furnished  by  an  ASC  that  do  not  meet 
the  definition  of  facility  services 
contained  in  8  416.61  are  paid  for  m 
accordance  with  section  1933(a)(1)  of 
the  Act  which  provides  for  payment 
based  on  reasonable  charges. 

Payment  for  non-physician  medical 
and  other  health  services  furnished  in  a 


hospital  on  an  outpatient  basis  are  paid 
for  in  accordance  with  section 
183a(a)(2)(B)  of  the  Act.  That  secUon  of 
the  Act  provides  that  payment  for  non- 
physician  medical  and  other  health 
services  is  based  on  the  leser  of  (1)  The 
reasonable  cost  incurred  in  providing 
the  service;  or  (2)  the  provider's 
customary  charge  for  the  serv  ice.  This 
amount  is  reduced  by  deductibles  and 
coinsurance  and  cannot  exceed  eighty 
percent  of  the  reasonable  cost. 

In  this  rule,  we  are  proposing  changes 
to  the  regulations  as  the  result  of  the 
passage  of  section  9343(a)  of  P^lb.  L  99- 
509.  As  discussed  m  greater  detail 
below,  that  section  of  the  law  changes 
the  payment  methodology  used  to 
determine  payments  for  facility  services 
related  to  covered  ASC  surgical 
procedures  performed  in  a  hospital 
outpatient  setting.  Documents  to 
implement  certain  other  provisions  of 
section  9343  of  Pub.  L  99-509  are  being 
developed  and  will  be  published 
separately. 

IL  New  Le^lation 

Section  9343(a)  of  Pub.  L  99-509 
revises  the  methodology  used  to 
determine  Medicare  payment  for  facility 
services  furnished  m  a  hospital  od  an 
outpatient  basis  in  connection  with 
covered  ASC  surgical  procedures  that 
have  been  approved  by  the  Secretary  in 
accordance  with  section  1833(i)(l)(A)  of 
the  Act  and  \  416.65.  (For  ease  of 
reference,  we  refer  below  to  these 
services  as  outpatient  "facility 
services".)  Section  9343(a)  of  Pub.  L  99- 
509  amended  section  1833(a)(4)  of  the 
Act  and  added  a  new  section  1833(i)(3) 
to  the  Act  to  provide  that  for  hospital 
cost  reporting  penods  beginning  on  or 
after  October  1,  1987.  payment  for  these 
outpatient  facility  services  m  the 
aggregate  is  to  be  based  on  a 
comparison  between  two  amounts.  The 
payment  is  to  be  the  lesser  of  the 
followring: 

•  The  amount  for  the  services  that 
would  be  paid  to  the  hospital  under 
section  1833(a)(2)(B)  of  the  Act  (that  is. 
the  lower  of  the  hospital  «  reasonable 
costs  or  customary  charges  for  the 
services,  reduced  by  deductibles  and 
coinsurance):  or 

•  An  amount  based  on  a  blend  of — 
— The  amount  that  would  be  paid  to  the 

hospital  for  the  services  under  section 
1833(a)(2)(B)  of  the  Act  {referred  to 
below  as  the  hospital-specific 
amount):  and 
— The  amount  that  would  be  paid  to  a 
free-standing  ASC  for  the  same 
procedure  in  the  same  geographic 
area,  in  accordance  with  section 
1833(iM2)(A)  of  the  Act  which  is  equal 
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to  80  peicent  of  the  standard  overhead 
amount  net  of  deductibles  (referred  to 
below  as  the  ASC  payment  amount). 

The  new  section  1833(i)(3)(B)  of  the 
Act  provides  that  for  cost  reporting 
periods  beginning  on  or  after  October  1. 
1987  but  before  October  1. 1988.  the 
blended  amount  is  to  be  determined  by 
using  75  percent  of  the  hospital-specific 
amount  and  25  percent  of  the  ASC 
payment  amount  attributable  to  the 
procedure.  For  cost  reporting  periods 
beginning  on  or  after  October  1. 1988, 
the  blended  payment  amount  is  to  be 
based  on  50  percent  of  hospital-specific 
amount  and  50  percent  of  the  ASC 
payment  amount,  in  addition,  section 
9343(a)  of  Pub.  L  99-509  added  section 
1833(i)(3)(A)  of  the  Act  to  require  that  all 
covered  ASC  surgical  procedures 
performed  in  a  hospital  on  an  outpatient 
basis  during  a  cost  reporting  period  be 
aggregated  for  purposes  of  determining 
the  proper  payment  amount. 

111.  Proposed  Regulations 

In  order  to  implement  section  9343(a) 
of  Pub.  L  99-509.  we  are  proposing  the 
following  changes  to  Subparts  A  and  F 
of  42  CFR  Part  413. 

In  Subpart  A,  we  are  proposing  to 
revise  i  413.13(c).  which  provides  for  the 
ajy^regation  of  charges  for  purposes  of 
determining  the  amount  of  payments  to 
a  provider  if  customary  charges  for 
services  furnished  are  less  than 
reasonable  costs.  As  it  currently  reads, 
§  413  13(c)  specifies  that  in  comparing 
charges  and  costs,  customary  charges 
for  items  and  services,  and  the 
reasonable  cost  of  those  items  and 
services  are  to  be  aggregated  without 
regard  to  whether  the  related  services 
are  payable  under  Part  A  (Hospital 
Insurance)  or  Part  B  (Supplementary 
Medical  Insurance)  of  Medicare. 

We  note  that  section  2308(a)  of  the 
Deficit  Reduction  Act  of  1984  (Pub.  L 
98-369).  enacted  on  July  18, 1984.  directs 
the  Secretary  to  issue  regulations, 
applicable  to  cost  reporting  periods 
beginning  on  or  after  October  1. 1984,  to 
eliminate  the  aggregation  method  of 
calculating  the  lower  of  cost  or  charges 
(LCC)  and  to  require  that  LCC  be 
calculated  and  reported  separately  for 
services  furnished  under  Part  A  or  Part 
B  of  the  Medicare  program. 

This  change  was  the  subject  of  a 
proposed  rule  we  published  on 
September  18. 1986  in  the  Federal 
Register  (51  FR  33074),  and  we  are  in  the 
process  of  developing  a  final  rule.  We 
expect  to  publish  that  rule  shortly. 
However,  in  order  to  implement  section 
9343(a)  of  Pub.  L  99-509,  we  find  it 
necessary  to  propose  further  refinement 
to  the  methodology  mandated  by  section 


2308(a)  of  Pub.  L  98-369  that  would 
require  a  further  disaggregation  of 
customary  charges.  Effective  for  cost 
reporting  periods  beginning  on  or  after 
October  1.  1987.  we  would  require  that 
all  reasonable  costs  and  customary 
charges  for  covered  ASC  surgical 
procedures  performed  in  a  hospital  on 
an  outpatient  basis  during  a  cost 
reporting  period  be  aggregated  and 
treated  separately  from  the  reasonable 
costs  and  customary  charges  for  all 
other  services  furnished  in  the  cost 
reporting  period.  By  separating  facility 
charges  attributable  to  approved  ASC 
surgical  procedures  from  other 
customary  charges  separate 
apportionment  of  the  reasonable  costs 
attributable  to  Medicare  for  these 
facility  services  will  also  be  possible. 
This  would  ensure  that  payments  for 
facility  services  related  to  covered  ASC 
surgical  procedures  performed  in  a 
hospital  on  an  outpatient  basis  do  not 
exceed  the  amounts  allowed  in 
accordance  with  section  9343(a)  of  Pub. 
L.  99-509. 

In  a  proposed  new  j  413.118  (in  42 
CFR  Part  413.  Subpart  F).  we  would 
describe  the  payment  methodology 
required  by  the  new  section  1833(i)(3)  of 
the  Act  (as  enacted  by  section  9343(a)  of 
Pub.  L  99-509)  to  be  used  to  determine 
payment  for  facility  services  related  to 
covered  ASC  surgical  procedures 
performed  in  a  hospital  on  an  outpatient 
basis.  We  would  aLso  define  the  terms 
"facility  services",    blended  payment 
amount"  and  "standard  overhead 
amount."  We  would  define  outpatient 
"facility  services"  the  same  as  facility 
services  are  defined  for  ambulatory 
surgical  centers  (as  described  in 
S  416.61)  because  we  believe  that 
Congress  intended  that  we  use  that 
definition.  (See  H.R.  Rep.  No.  99-1012 
(Conf.  Rep),  99th  Cong..  2d  Sess.  354- 
355  (1986).)  The  definition  of  "blended 
payment  amount"  would  be  based  on 
the  payment  methodology  required  by 
section  1833(i)(3)(B)  of  the  Act.  as  added 
by  section  9343(a)  of  Pub.  L  99-509.  and 
the  definition  of  "standard  overhead 
amount"  would  be  based  on  section 
1833(i)(2)(A)  of  the  Act.  which  requires 
payments  to  ASCs  to  be  equal  to  80 
percent  of  the  standard  overhead 
amount  (net  of  the  Part  B  deductible)  per 
procedure  (as  described  in  §  416.125). 

As  described  earlier,  payment  for 
outpatient  facility  services  would  be 
equal  to  the  lesser  of:  (1)  The  hospital's 
reasonable  costs  or  customary  charges, 
as  described  in  }  413.13.  reduced  by 
deductibles  and  coinsurance;  or  (2)  a 
blended  amount  based  on  the  lower  of  a 
hospital's  reasonable  cost  or  customary 
charges  reduced  by  deductibles  and 
coinsurance  and  60  percent  of  the 


standard  overhead  amount  (net  of 
deductibles)  paid  to  free-standing  ASCs 
for  the  same  procedure  in  the  same 
geographic  area.  For  cost  reporting 
periods  beginning  on  or  after  October  1. 
1987  the  blend  would  be  75  percent 
hospital-specific  (based  on  the  lower  of 
reasonable  costs  or  customary  charges 
reduced  by  deductibles  and 
coinsurance)  and  25  percent  of  the 
amount  paid  to  a  free-standing  ASC  for 
the  same  procedure  in  the  same 
geographic  area.  We  note  again  that  the 
portion  of  the  blend  attributable  to  the 
ASC  payment  amount  is  to  be 
determined  based  on  the  standard 
overhead  amount  (net  of  deductibles) 
multiplied  by  80  percent.  The  80  percent 
adjustment  is  in  accordance  with 
section  1833(i)(2)(A)  of  the  Act.  which 
requires  payments  to  ASCs  to  be  80 
percent  of  the  standard  overhead 
amount  per  procedure.  For  cost 
reporting  periods  beginning  on  or  after 
October  1.  1988,  the  75  percent/25 
percent  blend,  discussed  above,  would 
change  to  a  50/50  blend. 

As  discussed  earlier,  we  would  also 
require  in  the  new  i  413.118  that  all 
reasonable  cost  and  customary  charges 
attributable  to  facility  services 
associated  with  covered  ASC  surgical 
procedures  performed  in  a  hospital  on 
an  outpatient  basis  during  a  cost 
reporting  period  be  aggregated  and 
treated  separately  from  the  reasonable 
cost  and  customary  charges  attributable 
to  all  other  services.  We  believe  this  is 
necessary  in  order  to  determine  the 
correct  payment  amount  in  accordance 
with  the  new  section  1833(i)(3)  of  the 
Act. 

Consistent  with  payment  for  free- 
standing ASC  services,  if  more  than  one 
covered  ASC  surgical  procedure  is 
performed  at  one  time,  payment  would 
be  based  on  the  procedure  with  the 
highest  standard  overhead  payment 
amount  and  payment  for  the  other 
procedures  would  be  based  on  fifty 
percent  of  the  applicable  standard 
overhead  amounts,  as  provided  in 
S  416.120.  We  believe  it  is  important  to 
note  that  ASCs  operated  by  hospitals 
that  have  an  agreement  with  HCFA  to 
be  paid  in  accordance  with  $  416.30(f) 
would  be  unaffected  by  this  rule.  That 
is.  these  ASCs  will  continue  to  be  paid 
in  accordance  with  S  416.30. 

In  addition,  we  note  that  covered 
surgical  procedures  furnished  by  a 
hospital  on  an  outpatient  basis  that  are 
not  included  on  the  covered  ASC 
surgical  procedure  listing  will  be 
reimbursed  under  existing  regulations 
without  regard  to  the  blended  payment 
amount  described  in  this  rule.  If  any  of 
these  covered  surgical  procedures  are 
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subsequently  included  on  the  covered 
ASC  surgical  procedure  listing,  then  the 
payment  methodology  described  in  this 
rule  would  be  applied. 

The  payment  methodology  described 
in  the  proposed  new  S  416.118  can  be 
Ulustrated  by  the  following  example: 

In  a  hospital  with  a  cost  reporting 
period  beginning  on  October  1, 1987. 100 
covered  ASC  surgical  procedures  are 
performed  on  an  outpatient  basis  during 
the  cost  reporting  period.  The  facts 
relating  to  these  procedures  are  as 
follows  (all  figures  are  hypothetical): 

Medicare  Custom.ary  Charges  S30.000 

(Total  Medicare  customarj'  charges 

for  100  procedures) ' 
Reasonable  Cost  $35,000  (Cost  of  100 

procedures  based  on  Medicare  cost 

finding  and  apportionment 

principles) 
Standard  Overhead  Amounts  $25,000 

(100  procedures  X  $250.  the  ASC 

standard  overhead  amount  per 

procedure)  * 
Deductibles  $7,500  (100  procedures  X  $75. 

the  Part  B  deductible)  » 
Coinsurance  $4,500  (30,000 -$7,500  (total 

deductibles) =$2Z500  X  20  percent 

coinsurance) 
The  payment  for  outpatient  facility 
services  relating  to  covered  ASC 
surgical  procedures  would  be  the 
blended  payment  amount  of  $17,000 
calculated  as  follows: 


Lower  of  Cost/Charge: 
Customary  Charges    

'$30,000 

Deductibtes  &  Coinsurance 

'  -$12,000 

Customary  Ctiarges  Net  of  De- 
djctibles  and  Coinsurance 

$18,000 

Blended  Payment  Amount: 

Standard  Overhead  Amounts 

Deductibles 

$25,000 
-$7,500 

Net         Standard        Oveft^ead 
Amounts 

$17,500 
X80% 

ASC  Payment  Rales 

ASC  Percentage  of  Bleod 

$14,000 
X25% 

ASC  Portion  of  Blend          .    .  . 

$3  500 

Customary  Charges  Net  of  De- 
ductibles and  Coinsurance 

HosprtalSpecific  Percentage  of 
Blend 

$18,000 
X75% 

Hospital-Specific     Portion     of 

Blend _ 

HosptlalSpecffic  Portioa. 

ASC  Portion _ 

$13,500 
$13,500 
-(-3,500 

'  The  cuitomary  chari^M  reflect  the  acciiraulation 
of  various  boapital  deparUnental  charges  luch  at 
operating  room,  aneathesia.  recovery  room,  sterile 
supphes.  etc 

•  Example  only — There  are  four  different  payment 
rate*  depending  upon  the  procedures  furnished. 

*  The  deductible  would  be  charged  only  K  it  had 
not  already  been  met. 


Blood  Payment  Amount i     $17,000 

■  (Charoes  less  Itwi  cost— $36,000) 

•($7,500  ■►$4,500) 

In  this  example,  the  blended  payment 
amount  of  $17,000  is  less  than  the 
$18,000  amount  determined  as  being  the 
lower  of  reasonable  cost  or  customary 
charges,  reduced  by  deductibles  and 
coinsurance.  Therefore,  the  Medicare 
payment  would  be  $17,000. 

IV.  Regiilatory  Impact  Statement 

A.  Introduction 

Executive  Order  (E.O.)  12291  requires 
us  to  prepare  and  publish  an  initial 
regulatory  impact  analysis  for  any 
proposed  notice  such  as  this  that  meets 
one  of  the  E.O.  criteria  for  a  "major 
rule";  that  is.  that  would  be  likely  to 
result  in:  an  aruiual  effect  on  the 
economy  of  $100  million  or  more;  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

In  addition,  we  generally  prepare  an 
initial  regulatory  flexibility  analysis  that 
is  consistent  with  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601 
through  612),  unless  the  Secretary 
certifies  that  a  proposed  rule  would  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  For 
purposes  of  the  RFA,  we  treat  all 
hospitals  as  small  entities. 

ASC  surgical  procedures  performed  in 
hospitals  on  an  outpatient  basis 
constitute  a  majority  of  total  Part  B 
expenditures  for  ASC  surgical 
procedures.  These  procedures  also  are 
performed  sometimes  in  ASCs  and 
doctors'  offices.  We  note  tnat  no 
regulations  have  been  issued  regarding 
ASC  surgical  procedures  performed  in 
physicians'  offices.  While  we  support 
the  objective  of  moving  surgery  from  the 
inpatient  to  outpatient  setting  (when 
safe  and  appropriate),  we  have  not  been 
able  to  overcome  the  administrative 
problems  (including  the  role  of  Peer 
Review  Organizations)  involved  in 
covering  and  determining  appropriate 
pa>Tnent  for  ASC  surgical  procedures 
performed  in  physicians'  offices. 
Available  data  show  that  calendar  year 
1985  Medicare  payments  for  services 
related  to  surgical  procedures  performed 
in  hospital  outpatient  departments  were 
approximately  $1.18  billion.  In  that  year 
approximately  $5.45  billion  were  spent 


in  Medicare  benefit  pa>'ment8  to 
outpatient  hospital  departments  (HCFA 
Bureau  of  Data  Management  and 
Stralegj',  1985  User  Tapes.  Outpatient 
File). 

For  the  reasons  discussed  below  we 
have  determined  that  a  regiilatory 
impact  analysis  is  not  required. 
However,  because  of  the  amount  of 
money  spent  for  outpatient  ser\'ice8  and 
for  surgical  outpatient  services,  we  have 
determined,  and  the  Secretar>'  certifies 
that  this  proposed  rule  would  be  likely 
to  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  Section  9343(a)  of  Pub.  L  99-509 
provides  the  basic  framework  for 
payment  for  facility  services  related  to 
ASC  surgical  procedures  performed  in 
hospitals  on  an  outpatient  basis.  We 
could  attribute  the  economic  impact  of 
implementing  these  payment  changes  to 
the  statute.  Nonetheless,  this  proposed 
rule  would  establish  the  precise 
mechanisms  for  the  payment 
methodology  called  for  in  section 
9343(a),  and  we  consider  this  rulemaking 
to  be  necessarj'  for  the  implementation 
of  the  required  payment  changes. 
Therefore,  we  have  prepared  the 
following  regulatory  flexibility  analysis. 

B.  Program  Payments 

The  purpose  of  section  9343(a]  of  Pub. 
L  99-509  is  to  start  the  process  of 
bringing  Medicare  payinents  for  covered 
ASC  surgical  procedures  performed  in  a 
hospital  on  an  outpatient  basis  in  line 
with  payments  made  to  free-standing 
ASCs.  Through  implementii\g  the 
various  provisions  of  section  9343  of 
Pub.  L  99-509.  we  hope  to  place  the 
sources  of  ASC  surgical  services  on  a 
more  equal,  competitive  footing,  and  to 
introduce  incentives  for  hospital 
economy  and  efficiency  for  outpatient 
services  just  as  the  prospective  payment 
system  did  for  inpatient  hospital 
services. 

Anecdotal  evidence  indicates  that  it  is 
reasonable  to  assume  that  nearly  all  of 
the  $1.18  billion  expended  in  1985  for 
surgical  procedures  performed  in 
hospital  outpatient  departments  were 
for  services  related  to  the  procedures 
listed  on  the  soon-to-be  published 
expanded  list  of  covered  ASC  surgical 
procedures  (based  on  comments 
received  on  our  February  16, 1984  notice 
for  public  comment,  (49  FR  6023)).  The 
expanded  list  has  been  designed  to 
exclude  as  much  as  possible  those 
procedures  that  are  not  commonly 
performed  on  an  inpatient  basis  or  that 
are  doctors'  office  procedures. 

We  believe  that  the  initial  aggregate 
effect  of  this  proposed  rule  upon 
hospitals  would  be  a  decrease  in  their 
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Mt'dicare  pro\?rsm  payments.  Wp  Hr»>. 
however,  not  abie  to  quantify  this 
reduction  preasely.  Since  hosptial 
outpatient  costs  and  charyes  for  certain 
covered  ASC  sursii.il  services  will  b« 
compared  to  a  blended  amount  based,  in 
part,  on  ASC  facility  rates  fur  the  same 
services,  as  precise  estimate  would 
require  an  ability  to  identify  existing 
differences  between  those  rates  and 
hospital  costs  or  chargtrs  However.  ASC 
facility  rates  are  paid  oniy  for  certain 
services  idenlifietl  by  the  Physuuans 
Current  Procedural  1  erminolony,  Fourth 
Edition  (CPT-4).  which  is  Incorporated 
into  the  HCFA  Common  Procedure 
Coding  System  code  |H(^PCS).  Hospital 
outpatient  costs  and  iharyps  have  not 
yet  been  reported  or  analyzed  under  this 
procedure  coding  system.  Therefore,  we 
caruiot  determined  definitely  either  the 
portion  of  Medu;are  payinenls  for 
outpatient  hospital  s^tvk  es  attributable 
to  covered  ASC  surgiLdl  procedures  on 
either  the  existing  or  planned  lists,  or, 
more  importantly,  the  difference  in  level 
of  payrueiU  fur  given  services  based  on 
site  of  service. 

The  expected  decrease  in  Medicare 
program  payments  would  become  more 
pronounced  after  October  1. 1988  when 
the  increase  in  the  ASC  payment 
amount  component  in  the  blended 
payment  amount,  mandated  by  Pub.  L. 
99-509,  lakes  effect.  This  change  would 
result  in  inten&ified  incentives  for 
hospitals  to  contain  costs,  and.  to  the 
extent  that  hospitals  reduce  their 
charges  (and  costs)  to  greater  parity 
with  those  of  ASC&,  the  change  should 
control  the  rate  at  which  Medicare 
expenditures  for  these  services  are 
growing. 

The  reduction  in  Medicare  payments 
to  hospitals  for  outpatient  surgical 
procedures  would  be  somewhat 
lessened  by  the  proposed  increase  in 
ASC  national  base  payment  rates, 
which  is  required  by  section  9343(b)(1) 
of  the  Act.  (Those  rates  will  be  set  forth 
in  a  separate  Federal  Register 
document )  The  law  requires  ASC 
national  base  payment  rate  updates  to 
be  effective  on  July  1,  1986  and  annually 
thereafter. 
C.  Administrative  Costs 

In  order  for  this  proposed  rule  to  be 
fully  implemented,  it  is  first  necessary  to 
have  section  0343(g)  of  Pub.  L.  99-509 
implemented.  That  section  requires 
hospitals  that  report  claims  for  payment 
for  hospital  outpatient  services  to  use  of 
HCFA  common  procedure  coding 
system  (HCPCS).  which  is  the  co«ling 
system  in  use  by  ASCa  in  fulfilling  the 
requirements  set  forth  in  section  9343(g) 
of  Pub.  L  99-509,  we  will  be 
concurrently  fulfilling  the  requirement 


set  forth  in  section  9343(a)  of  Pub.  L  99- 
509  that  all  covered  ASC  surgical 
procedures  performed  in  •  hospital  on 
an  oufputiiTif  brisis  diinnx  a  cost 
reporting  penod  be  agjpregated  and 
treat (•<!  sfparntely  from  other  services. 
Hospitals  wUi  incur  substantial 
administrative  costs  in  implementing 
HCPt^  for  reporting  outpatient  services. 

When  this  proposed  rule  is  isiiue<J  as 
final  and  goes  into  effect,  additional 
administrative  expenses  will  be  incurred 
by  the  8,710  hospital  (as  Janiiiiry  1.  1986) 
in  the  United  States  with  outpatient 
departments  that  perform  surgical 
procedures,  and  the  fifty  four  fiscal 
intermediaries  that  reimburse  those 
hospital  (See  HCFA  Statistics. 
September  1986.)  These  admmistrative 
expenses  will  be  largely  the  result  of  the 
requirement  set  forth  m  section  9343(a) 
of  Pub.  L  99-500,  as  descriljed  rtlxive. 

So  as  to  conform  to  this  requirement, 
hospitals  will  need  to  change  certain 
elements  of  their  accounting  systems. 
The  effect  upon  an  individual  hospital 
will  vary  depending  upon  its  staffs 
ability  to  incorporate  these  changes  into 
their  accounting  system  and  outpatient 
department,  the  overall  adaptability  of 
the  hospital's  accounting  staff  and 
outpatient  personnel,  and  hospital  size. 

It  can  be  reasonably  assumed  that  the 
larger  hospitals  will  experience  a 
smaller  overall  administrative  expense 
increase  on  a  per  case  basis  than  will 
their  smaller  cotinterparls,  because  of 
economies  of  scale,  relative  resources, 
and  sophistication  of  their  accounting 
systems.  Accordingly,  the  effect  should 
be  more  pronounced  among  smaller 
hospitals,  because  the  cost  of  these 
administrative  changes  will  be  allocated 
to  a  smaller  number  of  cases. 

The  effect  upon  an  individual 
intermediary  will  vary  depending  on  its 
staffs  abihty  to  instruct  expeditiously 
the  hospitals  within  its  coverage  area 
about  these  changes  and  to  integrate 
these  changes  effectively  and  efficiently 
into  their  own  operating  environment. 

D.  Impact  on  Beneficiaries 

Currently,  beneficiaries  are  not  Uable 
for  Medicare  Part  B  deductible  and 
coinsurance  amounts  for  AS4I  facility 
services,  but  they  are  liable  for 
deductible  and  coinsurance  amounts  for 
hospital  outpatient  services.  However, 
secUon  9343(e)  of  Pub.  L  99-509 
provides  that,  effective  July  1. 1987, 
coinsurance  and  deductibles  are  to 
apply  to  ASC  facility  services,  too.  Thus, 
for  services  furnished  in  either  an  ASC 
or  a  hospital  on  an  outpatient  basis,  on 
or  after  July  1, 1987,  a  benefiuary  could 
be  liable  for  up  to  $75  of  any  unmet 
deductible  obligutiun,  plus  20  pert  «Qt  of 


either  the  applicable  ASC  facility  rate  or 
the  hospital's  customa.'7  charge.  (If  a 
hospital  meets  the  collection  effort 
requirements  of  our  regulations  at 
S  413.80,  we  will  reimburse  the  hospital 
for  the  uncollectible  Medicare  bad  debts 
it  incurs  related  to  provision  of  covered 
ASC  surgical  services.) 

To  the  extent  that  this  payment 
method  gives  hospitals  the  incentive  to 
decrease  their  charges  or  increa.se  or 
improve  their  services  to  compete 
effectively  with  ASCs  (see  discussion 
below),  beneficiaries  should  benefit  by 
reduced  coinsurance  liability  and 
improved  service.  If  however,  a  hospital 
were  to  determine  that  it  could  not 
compete  effectively,  possibly  causing  it 
to  discontinue  its  ambulatory  surgical 
services,  beneficianes  could  experience 
reduced  access  to  services  in  the 
affected  locality. 

E.  Shifted  Incentives  and  Market  Effects 

Ambulatory  surgery  is  a  dynamic  and 
growing  market  that  has  grown  because 
often  it  IS  more  economical  to  furnish 
sunncal  services  in  s<»ftinRS  other  than 
hospital  inpaUent  departments  The 
main  participants  in  this  market  are 
ASCs,  doctors'  offices  where  these 
services  are  furnished,  and  hospit.ils 
that  furnish  these  services  on  an 
outpatient  basis.  Increasingly.  AS<.8 
have  been  receiving  a  larger  share  of 
this  overall  market.  They  have  shown 
explosive  growth,  beginning  in 
September  1982  with  20  ASCs  and 
growing  to  690  ASCs  by  Decemkwr  1986. 
This  is  a  3.310  percent  increase  in  a  four- 
year  period. 

Although  we  do  not  have  systematic 
program  data  on  comparative  costs  we 
believe  that  ASCs  typically  would  have 
lower  fixed  costs  than  do  hospitals.  The 
growth  of  ASCs  appears  to  be  partially 
attributable  to  this  factor.  If  hoepitals' 
fixed  costs  continue  to  rise  relative  to 
ASCs,  they  will  be  at  a  greater 
competitive  disadvantage.  However,  it 
is  difficult  to  determine  whether  this  will 
occur  and,  if  so,  to  what  extent 

In  order  to  increase  their  ASC  surgery 
market  share  in  the  short  run,  hospitals 
can  market  their  outpatient  services 
effectively,  partially  competing  on  a 
price  basis,  but  also  marketing  their 
patient-staff  relationship,  reputation, 
and  convenience  of  access,  rather  than 
focusing  on  cost  as  the  sole  criterion. 
Obviously,  those  hospitals  in  areas  with 
few  or  no  ASCs  will  not  be  subject  to 
the  same  pressures  as  hospitals  in  other 
areas. 

F.  CooclustoD 

Although  this  proposed  ruie  couid 


adversely  affect  most  hospitals  in  their 
immediate  expectations  of  revenues,  it 
could  generally  benefit  the  development 
of  a  healthy  market  for  the  delivery  of 
ASC  surgical  services.  Medicare 
beneficianes  should  benefit  as  the  result 
of  an  initial  lowering  of  prices  for 
covered  ASC  surgical  procedures 
performed  in  a  hospital  on  an  outpatient 
basis.  The  Medicare  program  itself 
would  benefit  as  a  result  of  program 
savings  and  viability  of  the  Medicare 
trust  fund.  In  sum.  we  expect  the 
advantages  achievable  under  this 
proposal  to  outweigh  any  resulting  costs 
or  disadvantages. 

We  also  note  that  section  9321(d)  of 
the  Pub.  L  99-509  prohibits  the 
Secretary  from  issuing  in  final  form  any 
regulation,  instruction,  or  other  policy 
that  relates  to  hospitals  or  physicians 
before  September  15. 1987,  which  is 
estimated  by  the  Secretary  to  achieve 
Medicare  savings  in  fiscal  year  1987  of 
more  than  50  million  dollars,  except  as 
required  to  implement  specific 
provisions  required  under  statute.  Since 
this  proposed  rule  is  necessary  to 
implement  section  9343(a)  of  Pub.  L  99- 
509.  it  is  exempt  from  section  9321(d)  of 
Pub.  L  99-509. 

V.  Other  Required  Information 

A.  Paperwork  Burden 

This  rule  would  not  impose 
Information  collection  requirements: 
consequently,  it  need  not  be  reviewed 
by  the  Executive  Office  of  Management 
and  Budget  under  the  authority  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C  3501-3511). 

B-  Public  Comment 

Because  of  the  large  number  of  pieces 
of  correspondence  we  normally  receive 
on  a  proposed  rule,  we  are  not  able  to 
acknowledge  or  respond  to  them 
individually.  However,  in  preparing  the 
final  rule,  we  will  consider  all  comments 
contained  in  correspondence  that  we 
receive  by  the  date  specified  in  the 
"Dates"  section  of  this  preamble,  and 
we  will  respond  to  the  comments  in  the 
preamble  of  that  rule. 

List  of  Subjects  in  42  CFR  Part  413 

Administrative  practice  and 
procedure.  Health  facilities,  Health 
professions.  Kidney  diseases. 
Laboratories,  Medicare,  Nursing  homes. 
Reporting  and  recordkeeping 
requirements.  Rural  areas.  X-rays. 

42  CFR  Part  413  would  be  amended  as 
set  forth  below: 


PART  413— PRINCIPLES  OF 
REASONABLE  COST 
REIMBURSEMENT:  PAYMENT  FOR 
END-STAGE  RENAL  DISEASE 
SERVICES 

A.  The  authority  citation  for  Part  413 
continues  to  read  as  follows: 

Authority:  Sees.  1102,  112Z  1814(b),  1815, 
1833(a).  1861(v).  1871, 1881  and  1888  of  the 
Social  Secunty  Act  as  amended  (42  U.S.C. 
1302. 13208-1.  1395f  (b),  1395g.  13951(a), 
1395x(v),  1395hh.  1395rr.  and  1395\*-w). 

Sut>part  A  -Hntroductlon  and  General 
Rules 

B.  In  §  413.13,  paragraph  (c)  is 
redesignated  as  paragraph  (c)(1)  and  a 
new  paragraph  {c)(2]  is  added  to  read  as 
follows: 

$413.13    Amount  of  payments  if 
customwy  cttarg«s  for  sarvicas  furnished 
•r*  !•••  ttwn  reasonabte  costs. 

•  •         •         ♦         • 

(c)  Aggregation  of  charges. 

•  •        •        •        • 

(2)  Hospital  Cost  reporting  periods 
beginning  on  or  after  October  1,  1987. 
Effective  for  hospitals  with  cost 
reporting  periods  beginning  on  or  after 
October  1, 1987,  reasonable  costs  and 
customary  charges  for  ambulatory 
surgical  procedures  determined  under 
S  413.118  are  aggregated  and  treated 
separately  from  all  other  hospital  costs 
and  charges  incurred  during  the  cost 
reporting  period. 

C  Subpart  F  is  amended  as  follows: 

Subpart  F— Spectflc  Categories  o( 
Costs 

1.  The  table  of  contents  for  Subpart  F 
is  amended  by  adding  a  tide  for  a  new 
S  413.118  to  read  as  follows: 

Subpart  F — Specific  Categories  of  Costs 

•  •  •  *  • 

S  413.118    Payment  for  facility  services 
related  to  covered  ASC  surgical  procedures 
performed  in  hospitals  on  an  outpatient  basis. 

2.  A  new  {  413.118  is  added  to  read  as 
follows: 

§  4 1 3. 1 1 8    Paym*nt  for  facility  services 
retated  to  covarad  ASC  surgical 
procaduras  performed  In  hospitals  on  an 
outpatient  t>aaia. 

(a)  Basis  and  scope.  This  seciton 
implements  section  1833(i)(3)  of  the  Act 
and  establishes  the  method  for 
determining  Medicare  payments  for 
services  related  to  covered  ambulator)' 
surgical  center  (ASC)  procedures 
performed  in  a  hospital  on  an  outpatient 
basis.  It  does  not  apply  to  services 
furnished  by  an  ASC  operated  by  a 
hospital  that  has  an  agreement  with 


HCFA  to  be  paid  in  accordance  with 
§  416.30  of  this  chapter.  (For  regulations 
governing  ASCs  see  Part  416  of  this 
chapter.). 

(b)  Definitions. 

For  purposes  of  this  section — 
"Facility  services"  are  those  items  and 
services,  as  specified  in  §  416.61  of  this 
chapter,  that  are  furnished  by  a  hospital 
on  an  outpatient  basis  in  connection 
with  covered  ASC  surgical  procedures, 
as  described  in  J  416.65  of  this  chapter. 
"Standard  overhead  amount"  means 
an  amount  equal  to  the  prospectively 
determined  payment  rate  that  would  be 
paid  for  the  procedure  if  it  had  been 
furnished  by  an  ASC  in  the  same 
geographic  area. 

(c)  Payment  principal.  The  aggregate 
amount  of  payments  for  facility  services, 
furnished  m  a  hospital  on  an  outpatient 
basis,  that  are  related  to  covered  ASC 
surgical  procedures  (covered  under 

5  416.65  of  this  chapter)  is  equal  to  the 
lesser  of — 

(1)  The  hospital's  reasonable  cost  or 
customarj'  charges,  as  determined  in 
accordance  wath  §  413.13,  reduced  by 
deductibles  and  coinsurance:  or 

(2)  The  blended  pav-ment  amount  as 
described  in  paragraph  (d)  of  this 
section,  which  is  based  on  hospital- 
specific  cost  and  charge  data  and  rates 
paid  to  free-standing  ASCs. 

(d)  Blended  payment  amount.  (1)  For 
cost  reporting  penods  beginning  on  or 
after  October  1, 1987  but  before  October 
1, 1988,  the  blended  payment  amount  is 
equal  to  the  sum  of — 

(i)  75  percent  of  the  hospital-specific 
amount  (the  lesser  of  the  hospital's 
reasonable  cost  or  customary  charges, 
reduced  by  deductibles  and 
coinsurance):  and 

(ii)  25  percent  of  the  ASC  payment 
amount  (that  is,  80  percent  of  the  result 
obtained  by  subtracting  the  deductibles 
from  the  sum  of  the  standard  overhead 
amounts.) 

(2)  For  cost  reporting  periods 
beginning  on  or  after  October  1, 1988, 
the  blended  payment  amount  is  equal  to 
50  percent  of  the  hospital-specific 
amount  and  50  percent  of  the  ASC 
paj-ment  amount. 

(e)  Aggregation  of  cost  charges,  and 
the  blended  amount.  For  purposes  of 
determining  the  correct  pajTnent  amount 
under  paf-agraphs  (c)  and  (d)  of  this 
section,  all  reasonable  costs  and 
customary  charges  attributable  to 
facility  services  furnished  during  a  cost 
reporting  period  are  aggregated  and 
treated  separately  from  the  reasonable 
costs  and  customary  charges 
attributable  to  all  other  services 
furnished  in  the  hospital. 


UM  I 
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(Catalog  of  Federal  DooimUc  AstMlance 
Program  No.  13.773.  Medjcart-HospiUl 
Insurance;  No.  13.774,  Medicar« 
Supplementary  Medical  Insurance) 

Dated:  April  10.  1987. 
William  L  Roper, 

Administrator,  Health  Care  Finaacing 
A  dministrotion. 

Approved:  April  2Z  1987. 

Don  M.  Newman. 

Acting  Secretary. 
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NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

45CFR  Part  1179 

Claims  Collection;  Salary  Offset 

AGENCY:  National  Endowment  for  the 
Humanities. 

actiom:  Proposed  regulation. 

SUMMARY:  These  regulations  implement 
the  collection  procedures  of  the  Debt 
Collection  Act  of  1982,  Pub.  L  97-365. 
codified  in  5  U.S.C.  5514.  which 
authorize  the  Federal  government  to 
collect  debts  owed  by  a  Federal 
employee  to  the  United  Stales  through 
salary  offset. 

DATE:  Comments  must  be  submitted  no 
iittr  thnn  July  2,  1987. 

ADDRESSES:  Send  written  comments  to 
Tracy  J.  |oselson.  Attorney/Advisor. 
1100  Pennsylvania  Avenue,  NW.,  Room 
530.  Washington.  DC  20506.  Comments 
will  be  available  for  inspection  at  this 
address  between  8:30  a.m.  and  4.30  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 

Tracy  J.  Joselson,  Attorney/Advisor, 
nOO  Pennsylvania  Avenue,  NW., 
Washington,  DC  20506.  (202)  786-0322. 

SUPPLEMENTARV  INFORMATION:  Under 

the  Debt  Collection  Act  of  19«i  when 
the  head  of  a  Federal  agency  determines 
that  an  employee  of  an  agency  is 
indebted  to  the  United  States  or  is 
notified  by  a  head  of  another  Federal 
agency  that  an  agency  employee  is 
indebted  to  the  United  States,  the 
employee's  debt  may  be  offset  against 
his  or  her  salary.  Certain  due  process 
rights  must  be  afforded  to  an  employee 
before  salary  offset  deductions  begin. 

As  is  required  by  the  Debt  Collection 
Act  of  1982,  this  regulation  is  consistent 
with  salary  offset  regulations  issued  by 
the  Office  of  Personnel  Management  on 
July  3. 1984,  49  FR  2747a  codified  in  5 
CFR  550  Subpart  K. 


Paperwork  Reduction  Act 

Under  section  3518  of  the  Paperwork 
Reduction  Act  of  1900.  5  CFR  1320  3(c) 
the  information  collection  provisions 
contained  in  this  regulation  are  not 
subject  to  review  and  appruv^l  by  the 
Office  of  Management  and  Budget. 

Executive  Order  12291 

This  rule  has  been  reviewed  and 
determined  not  to  be  a  "major  rule  "  as 
defined  in  Executive  Order  12291  dated 
February  17, 1981  because  it  will  not 
result  in:  (1)  An  annual  effect  on  the 
economy  of  $100  million  or  more:  (2)  a 
major  increase  in  costs  or  prices  for 
consumers,  individuals,  industries. 
Federal.  State,  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
significant  adverse  effects  on 
competition,  employment,  investment 
productivity,  innovation,  or  the  ability  of 
United  States  based  enterpnses  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  market*. 

Regulatory  FlexibiUty  Act 

This  rule  applies  only  to  individual 
Federal  employees.  It  will  have  no 
"significant  economic  impact  upon  a 
substantial  number  of  small  entities" 
within  the  meaning  of  section  3(a)  of  the 
Regulatory  Flexibility  Act,  Pub.  L  96- 
354.  5  U.S.C.  605(b).  Accordingly,  no 
regulatory  flexibility  analysis  is 
required. 

List  of  Subjects  In  45  CFR  Part  1179 

Administrative  offset.  Administrative 
practice  and  procedures.  Claims,  Debt 
collection.  Government  employees. 
Wages. 

For  the  reasons  set  out  in  the 
preamble.  Part  1179  of  Title  45  of  the 
Code  of  Federal  Regulations  is  added  to 
read  as  follows: 

PART  1179— SALARY  OFFSET 

1179.1  Purpose  and  scope. 

1179^  Definitions. 

1179.3  Applicability. 

1179.4  Notice  requirements. 

1179.5  Hearing. 

1179.6  Written  decision. 

1179.7  Coordinating  offset  with  another 
Federal  agency. 

1179.8  Procedures  for  salary  offset 

1179.9  Refunds. 

1179.10  Statute  of  limitations. 

Authority:  5  U  S.C.  5514.  E.0. 11809. 
(redesignated  E.O.  12107),  and  5  CFR  Part  550 
Subpart  K. 

$1179.1     Purpo**  and  scop*. 

(a)  This  refiuldtion  provides 
procedures  for  the  collection  by 
administrative  offset  of  a  federal 
employee's  salary  without  his/her 


consent  to  satisfy  certain  debts  owed  to 
the  Federal  government.  These 
regulations  apply  to  all  federal 
employees  who  owe  debts  to  the 
National  Endowment  for  the  Humanities 
(NEH)  and  to  nirrf  nt  employees  of  the 
National  Endowment  for  the  Hwmanities 
who  o^ve  debts  to  other  Federal 
agencies.  This  regulation  does  not  apply 
when  the  employee  consents  to  recovery 
from  his/her  current  pay  account. 

(b)  This  regulatum  does  not  apply  to 
debts  or  claims  arising  under: 

(1)  The  Internal  Revenue  Code  of  1954, 
as  amended.  26  U.S.C.  1  et  seq.: 

(2)  The  Social  Security  Act  42  U.S.C 
301  et  seq.; 

(3)  The  tariff  laws  of  the  United 
States;  or 

(4)  Any  case  where  a  collection  of  a 
debt  by  salary  offset  is  explicitly 
provided  for  or  prohibited  by  another 
statute. 

(c)  This  regulation  does  not  apply  to 
any  adjustment  to  pay  arising  out  of  an 
employee's  selection  of  coverage  or  a 
change  in  coverage  under  a  Federal 
benefits  program  requiring  periodic 
deductions  from  pay  if  the  amount  to  be 
recovered  was  accumulated  over  four 
pay  periods  or  less. 

(d)  This  regulation  does  not  preclude 
the  compromise,  suspension,  or 
termination  of  collection  action  where 
appropriate  under  the  standards 
implementing  the  Federal  Claims 
Collection  Act,  31  U.S.C.  3711  et  seq..  A 
CFR  Parts  101  through  105,  45  CFR  1177. 

(e)  This  regulation  does  not  preclude 
an  employee  from  requesting  waiver  of 
an  overpayment  under  5  U.S.C.  5584, 10 
U.S.C  2774.  or  32  U.S.C.  716.  or  in  any 
way  questioning  the  amount  of  validity 
of  the  debt  by  submitting  a  subsequent 
claim  to  the  General  Accounting  Office. 
This  regulation  does  not  preclude  an 
employee  from  requesting  a  waiver 
pursuant  to  other  statutory  provisions 
applicable  to  the  particular  debt  being 
collected. 

(f)  Matters  not  addressed  in  these 
regulations  should  be  reviewed  in 
accordance  *vith  the  Federal  Claims 
Collection  Standards  at  4  CFR  101.1  et 
seq. 

S  1  ir9.2    Definitions. 

For  the  purposes  of  this  part  the 
following  definitions  will  apply: 

"Agency  '  means:  an  executive  agency 
as  is  defined  at  5  U.S.C  105.  including 
the  U.S.  Postal  Service,  the  U.S.  Postal 
Commission;  a  military  department  as 
defined  at  5  U.S.C.  102;  an  agency  or 
court  in  the  judicial  branch;  an  agency 
of  the  legislative  branch,  including  the 
U.S.  Senate  and  House  of 
Representatives;  and  other  independent 


establishments  that  are  entities  of  the 
Federal  government. 

"Chairperson"  means  the  Chairperson 
of  the  National  Endowment  for  the 
Humanities  or  the  Chairperson's 
designee. 

"Creditor  agency"  means  the  agency 
to  which  the  debt  is  owed. 

"Debt"  means  an  amount  owed  to  the 
United  States  from  sources  which 
include  loans  insured  or  guaranteed  by 
the  United  States  and  all  other  amounts 
due  the  United  States  from  fees,  leases, 
rents,  royalties,  services,  sales  of  real  or 
personal  property,  overpayments, 
penalties,  damages,  interests,  fines, 
forfeitures,  (except  those  arising  under 
the  Uniform  Code  of  Military  justice) 
and  all  other  similar  sources. 

"Disposable  pay"  means  the  amount 
that  remains  from  an  employees  federal 
pay  after  required  deductions  for  social 
security.  Federal.  State  or  local  income 
tax,  health  insurance  premiums, 
retirement  contributions,  life  insurance 
premiums.  Federal  employment  taxes, 
and  any  other  deductions  that  are 
required  to  be  withheld  by  law. 

"Hearing  official"  means  an 
individual  responsible  for  conducting 
any  heanng  with  respect  to  the 
existence  or  amount  of  a  debt  claimed, 
and  who  renders  a  decision  on  the  basis 
of  sach  hearuig.  A  heanng  official  may 
not  be  under  the  supervision  or  control 
of  the  Chairperson  of  the  National 
Endowment  for  the  Humanities. 

"Faying  Agency"  means  the  agency 
that  employs  the  individual  who  owes 
the  debt  and  authorizes  the  payment  of 
his/her  current  pay. 

"Salary  offset"  means  an 
administrative  offset  to  collect  a  debt 
pursuant  to  5  U.S.C.  5514  by 
deduction(s)  at  one  or  more  officially 
established  pay  intervals  from  the 
current  pay  account  or  an  employee 
without  his/her  consent. 

§1179.3    AppttcaMHty. 

(a)  These  regulations  are  to  be 
followed  when: 

(1)  The  National  Endowment  for  the 
Humanities  is  owed  a  debt  by  an 
individual  currently  employed  by 
arwjther  Federal  agency: 

(2)  The  National  Endowment  for  the 
Humanities  is  owed  a  debt  by  an 
individual  who  is  a  current  employee  of 
the  National  Endowment  for  the 
Humanities;  or 

(3)  The  National  Endowment  for  the 
Humanities  employs  an  individual  who 
owes  a  debt  to  another  Federal  agency 

9  1 1 79.4    Notice  requtrements. 

(a)  Deductions  shall  not  be  made 
unless  the  employee  is  provided  with 
wrrtten  notice  signed  by  the  Chairperson 


of  the  debt  at  least  30  days  before  salary 
offset  commences. 

(b)  The  written  shall  contain: 

(1)  A  statement  that  the  debt  is  owed 
and  an  explanation  of  its  nature,  and 
amount; 

(2)  The  agency's  intention  to  collect 
the  debt  by  deducting  from  the 
employees  current  disposable  pay 
account. 

(3)  The  amount,  frequency  proposed 
beginning  date,  and  duration  of  the 
intended  deduction(s); 

(4)  An  explanation  of  interest, 
penalties,  and  administrative  charges, 
including  a  statement  that  such  charges 
will  be  assessed  unless  excused  in 
accordance  u;ith  the  Federal  Claims 
Collections  Standards  at  4  CFR  101.1  et 
seq.: 

(5)  The  employee's  right  to  inspect 
request,  or  receive  a  copy  of  government 
records  relating  to  the  debt: 

(6)  The  opportuiuty  to  establish  a 
written  schedule  for  the  voluntary 
repayment  of  the  debt; 

(7)  The  right  to  a  hearing  conducted 
by  an  impartial  hearing  official; 

(8)  The  methods  and  time  period  for 
petitioning  for  hearings; 

(9)  A  statement  that  a  timely  filing  of 
a  petition  for  a  hearing  will  stay  the 
commencement  of  collection 
proceedings: 

(10)  A  statement  that  a  final  decision 
on  the  heanng  will  be  issued  not  later 
than  60  days  after  the  filing  of  the 
petition  requesting  the  hearing  unless 
the  employee  requests  and  the  hearing 
official  grants  a  delay  in  the 
proceedings: 

(11)  A  statement  that  knowingly  false 
or  frivolous  statements,  representations, 
or  evidence  may  subject  the  employee  to 
appropriate  disciplinary  procedures; 

(12)  A  statement  of  other  rights  and 
remedies  available  to  the  employee 
under  statutes  or  regulations  governing 
the  program  for  which  the  collection  is 
being  made;  and 

(13)  Unless  there  are  contractual  or 
statutory  provisions  to  the  contrary,  a 
statement  that  amounts  paid  on  or 
deducted  for  the  debt  which  are  later 
waived  or  found  not  owed  to  the  United 
States  will  be  promptly  refunded  to  the 
employee. 

§1179.5     HMrlng. 

(a)  Request  for  hearing.  (1)  An 
employee  must  file  a  petition  for  a 
hearing  in  accordance  with  the 
instructions  outlined  m  the  agency's 
notice  to  offset. 

(2)  A  hearing  may  be  requested  by 
filing  a  wntten  petition  addressed  to  the 
Chairperson  of  the  National  Endowment 
for  the  Humanities  stating  why  the 
employee  disputes  the  existence  or 


amount  of  the  debt.  The  petition  for  a 
heanng  must  be  received  by  the 
Chairperson  not  later  than  fifteen  (15) 
catendar  days  after  the  date  of  the 
notice  to  offset. 

(b)  Hearing  procedures.  (1)  The 
heanng  will  be  presided  over  by  an 
impartial  heanng  official. 

(2)  The  hearing  shall  conform  to 
procedures  contained  m  the  Federal 
Claims  Collection  Standards.  4  CFR 
102.3(c).  The  burden  shall  be  on  the 
employee  to  demonstrate  that  the 
existence  or  the  amount  of  the  debt  is  in 
error. 


§1179.6    Writtani 

(a)  The  heanng  official  shall  issue  a 
written  opinion  no  later  than  80  days 
after  the  heanng. 

(b)  The  written  opinion  will  inchide:  A 
statement  of  the  facts  presented  to 
demonstrate  the  nature  and  origin  of  the 
alleged  debt  the  hearing  official's 
analysis,  findings,  and  conclusions;  the 
amount  and  validity  of  the  debt,  and  the 
repayment  schedule. 

§1179.7    Coordinabng  offa«t  with  anothar 
FMleral  agency. 

(a)  The  Endowment  as  Lhe  creditor 
agency.  (1)  When  the  Chairperson 
determines  that  an  employee  of  a 
federal  agency  owes  a  delinquent  debt 
to  the  National  Endovtonent  for  the 
Humanities,  the  Chairperson  shall,  as 
appropriate: 

(i)  Arrange  for  a  hearing  upon  the 
proper  petitioning  by  the  employee; 

(ii)  Certify  in  writing  that  the 
employee  owes  the  debt  the  amount 
and  basis  of  the  debt  the  date  on  which 
payment  is  due,  the  date  the 
Government's  right  to  collect  the  debt 
accrued,  and  that  Ejidowment 
regulations  for  salary  offset  have  been 
approved  by  the  Office  of  Personnel 
Management; 

(iii)  If  collection  must  be  made  in 
installments,  the  Chairperson  must 
advise  the  paying  agency  of  the  amount 
or  percentage  of  disposable  pay  to  be 
collected  in  each  installment; 

(iv)  Advise  the  paying  agency  of  the 
actions  taken  under  5  U.S.C.  5514(b)  and 
provide  the  dates  on  which  action  was 
taken  unless  the  employee  has 
consented  to  salary  offset  in  vkTiting  or 
signed  a  statement  acknowledging 
receipt  of  procedures  required  by  law. 
The  written  consent  or 
acknowledgement  must  be  sent  to  the 
paying  agency: 

(v)  If  the  employee  is  m  the  process  of 
separating,  the  Endowment  must  submit 
its  debt  claim  to  the  paymg  agei.cy  as 
provided  m  this  part.  The  paying  agency 
must  certify  the  total  amount  collected. 


UM  I 


20630 


Federal  Register  /  Vol.  52.  No.  105  /  Tuesdaj^.  )dhe  2.  1987 '/  Proposed  Ri!ite8 


Federal  Register  /  Vol.  52.  No.  105  /  Tuesday.  Jutie  2,  1987  /  Proposed  Rules 


20631 


notify  the  employee,  and  send  a  copy  of 
the  certification  and  notice  of  the 
employee's  separation  to  the  creditor 
agency.  If  the  paying  agency  is  aware 
that  the  employee  is  entitled  to  Civil 
Service  Retirement  Fund  and  Disability 
Fund  of  similar  payments,  it  must  certify 
to  the  agency  responsible  for  making 
such  payments  the  amount  of  the  debt 
and  that  the  provisions  of  this  part  has 
been  followed;  and 

(vi)  If  the  employee  has  already 
separated  and  all  payments  due  from 
the  paying  agency  have  been  paid,  the 
Chairperson  may  request,  unless 
otherwise  prohibited,  that  money 
payable  to  the  employee  from  the  Civil 
Service  Retirement  Fund  and  Disability 
Fund  or  other  similar  funds  be  collected 
by  administrative  offset; 

(b)  TVje  Endowment  as  the  paying 
agency.  (1)  Upon  receipt  of  a  properly 
certified  debt  claim  fmm  another 
agency,  deductions  will  be  scheduled  to 
begin  at  the  next  establishment  pay 
interval.  The  employee  must  receive 
written  notice  that  the  National 
Endowment  for  the  Humanities  has 
received  a  certified  debt  claim  from  the 
creditor  agency,  the  amount  of  the  debt, 
the  date  salary  offset  will  begin,  and  the 
amount  of  the  deduction(s).  The 
National  Endowment  for  the  Humanities 
shall  not  review  the  merits  of  the 
creditor  agency's  determination  of  the 
validity  or  the  amount  of  the  certified 
claim: 

(2)  If  the  employee  transfers  to 
another  agency  after  the  creditor  agency 
has  submitted  its  debt  claim  to  the 
National  Endowment  for  the  Humanities 
and  before  the  debt  is  collected 
completely,  the  National  Endowment  for 
the  Humanities  must  certify  the  total 
amount  collected.  One  copy  of  the 
certification  must  be  furnished  to  the 
employee.  A  copy  must  be  furnished  the 
creditor  agency  with  notice  of  the 
employee's  transfer. 

9  11 79.8    Proccdurvs  for  ulary  offset 

(a)  Dt'bls  will  be  collected  in  one  lump 
where  possible.  If  the  employee  is 
financially  unable  to  pay  in  one  lump 
sum  collection  must  be  made  in 
installments. 

(b)  Debts  will  be  collected  by 
deduction  at  officially  established  pay 
intervals  from  an  employee's  current 
pay  account  unless  alternative 
arrangements  for  repayment  are  made. 

(c)  Installment  deductions  will  be 
made  over  a  period  not  greater  than  the 
anticipated  period  of  employment.  The 
size  of  installment  deductions  must  bear 
a  reasonable  relationship  to  the  size  of 
the  debt  and  the  employee's  ability  to 
pay.  The  deduction  for  the  pay  Intervals 
for  any  period  -ijust  not  exceed  15%  of 


disposable  pay  unless  the  employee  has 
agreed  in  writing  to  a  deduction  of  a 
greater  amount. 

8  117«.9    Refunds. 

(a)  The  National  Endowment  for  the 
Humanities  will  refund  promptly  any 
amounts  deducted  to  satisfy  debts  owed 
to  the  NEH  when  the  debt  is  waived, 
found  not  owed  to  the  NEIH.  or  when 
directed  by  an  administrative  or  judicial 
order. 

(b)  The  creditor  agency  will  promptly 
return  any  amounts  deducted  by  NEH  to 
satisfy  debts  owned  to  the  creditor 
agency  when  the  debt  is  waived,  found 
not  owed,  or  when  directed  by  an 
administrative  or  judicial  order. 

(c)  Unless  required  by  law.  refunds 
under  this  paragraph  shall  not  bear 
interest. 

S  11 79. 10    Statute  of  limiUtione. 

(a)  If  a  debt  has  been  outstanding  for 
more  than  10  years  after  the  agency's 
right  to  collect  the  debt  first  accrued,  the 
agency  may  not  collect  by  salary  offset 
unless  facts  material  to  the 
Government's  right  to  collect  were  not 
known  and  could  not  reasonably  have 
been  known  by  the  official  or  officials 
who  were  charged  with  the 
responsibility  for  discovery  and 
collection  of  such  debts. 

Dated:  May  14. 1887. 
Lynne  V.  Cheney, 

Chairman.  National  Endowment  for  t/io 

Humantities. 

[FR  Doc.  87-11782  Filed  6-l-«7;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  22 

ICC  Docket  No  80-57;  FCC  87-1801 

Public  Mobile  Service;  Revision  and 
Update 

agency:  Federal  Communications 
Commission. 

ACTION:  Proposed  rules. 

summary:  It  has  come  to  our  attention 
that  some  Applicants  have  been  using 
this  rule  to  create  mutually  exclusive 
situations  even  though  other  frequencies 
are  available. 

The  Commission  has  determined 
§22.23(g)(2)  of  the  Public  Mobile  Service 
Rules.  Part  22.  needs  to  be  revised.  The 
proposed  rule  states  that  an  applicant 
who  files  a  mutually  exclusive 
application  on  or  after  a  public  notice 
listing  the  initial  application  has 


appeared,  will  not  be  entitled  to 

§  22.23(g)(2)  treatment. 

DATES:  Comments  must  be  filed  by  July 
9. 1987.  and  reply  comments  must  be 
filed  by  luly  24,  198'' 

FOR  FURTHER  INFORMATION  CONTACT: 

Carmen  Borkowski.  Mobile  Services 
Division.  Common  Carrier  Bureau.  (202) 
632-6450. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  further 
notice  of  proposed  rulemaking,  adopted 
May  8,  1987  and  released  May  20,  1987. 

The  full  text  of  this  commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (Room  230). 
1919  M  Street.  NW.,  Washington,  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  Copy  Contractor. 
International  Transcription  Service  (202) 
857-3800,  2100  M  Street.  NW.,  Suite  140, 
Washington.  DC  20037. 

Summary  of  Further  Notice  of  Proposed 
Rulemaking 

1.  This  Notice  of  Proposed  Rulemaking 
(NPRM)  proposes  to  amend  {  22.23(g)(2). 
This  rule  currently  provides  that  an 
amendment  which  resolves  frequency 
conflicts  with  other  pending  applications 
will  not  be  treated  as  newly  filed.  This 
rule  was  adopted  to  give  applicants  an 
incentive  to  amend  out  of  mutually 
exclusive  (MX)  situations  in  order  to 
remove  conflicts  which  would  otherwise 
require  resolution  in  a  hearing. 

2.  It  has  come  to  our  attention  that 
some  applicants  have  been  using  this 
rule  to  create  an  MX  situation  even 
though  other  frequencies  are  available. 
Typically  these  applicants  will 
intentionally  file  a  competing 
application,  wait  until  the  applications 
have  been  on  public  notice  for  sixty 
days,  and  then  amend  to  another 
freouency,  even  though  it  could  have 
filefl  for  that  frequency  in  the  first  place. 
The  applicant  then  requests  \  22  23(g)(2) 
treatment  so  as  not  to  be  treated  as  a 
newly  filed  application.  As  a  result, 
other  applicants  cannot  file  competing 
applications. 

3.  In  order  to  remedy  this  situation,  we 
are  proposing  that  an  applicant  who 
files  an  MX  application  after  a  public 
notice  listing  the  initial  application  has 
appeared,  will  not  be  entitled  to 

S  22.23(g)(2)  treatment.  While  this 
rulemaking  is  pending,  we  will  carefully 
scrutinize  applications  and  deny 
S  22.23(g)(2)  treatment  where  warranted. 

4.  T^is  is  nonrestricted  notice  and 
comment  rulemaking  proceeding  See 
%  1.1231  of  the  Commission  8  rules.  47 


CFR  1.1231  for  rules  governing 
permissible  ex  parte  contracts. 

5.  Pursuant  to  the  Regulatory 
Flexibility  Act  of  1980.  5  U.S.C.  605,  it  is 
certified  that  the  proposed  rule  will  not, 
if  promulgated,  have  negative  economic 
consequences  on  small  entities.  As  a 
matter  of  fact  the  rule  allows  applicants 
an  opportunity  to  remove  themselves 
from  a  mutually  exclusive  situation 
under  limited  conditions,  which  in  turn. 
can  expedite  application  processing. 

6.  The  proposal  contained  herein  has 
been  analyzed  with  respect  to  the 
Paperwork  Reduction  Act  of  1980  and 
found  to  contain  no  new  or  modified 
form,  information  collection  and/or 
record  keeping,  labeling,  disclosure,  or 
record  retention  requirements;  and  will 
not  increase  or  decrease  burden  hours 
imposed  on  the  public. 

7.  Pursuant  to  applicable  procedures 
set  forth  in  §§  1.415  and  1.149  of  the 
Commission  rules,  47  CFR  1.415  and 
1.419,  interested  parties  may  file 
comments  on  or  before  July  9, 1987,  and 
reply  comments  on  or  before  July  24, 
1987.  All  relevant  and  timely  comments 
will  be  considered  by  the  Commission 
before  final  action  is  taken  in  the 
proceeding. 

Ordering  Clauses 

8.  Legal  Basis.  The  authority  for  this 
proposed  rulemaking  is  contained  in 
sections  1,  4(i),  301  of  this  Commission 
Act  of  1934,  as  amended. 

Federal  Communications  Commission. 
William ).  Tricahco, 
Secretary. 

List  of  Subjects  In  47  CFR  Part  22 

Mobile  services. 

Proposed  Rules 

Part  22  of  Title  47  of  the  Code  of 
Federal  Regulations  is  proposed  to  be 
amended  as  follows: 

PART  22— PUBLIC  MOBILE  SERVICE 

1.  The  authority  citation  for  Part  22 
continues  to  read  as  follows: 

Authority:  Sees  4,  303.  48  Stat.  1066,  1082, 
as  amended  (47  U.S.C.  154,  303). 

2.  Section  22.23  is  amended  by 
revising  paragraph  (g)(2)  to  read  as 
follows: 

§  22^3    Amendment  of  appUcatlons  (See 
also  S  22.918). 

•  •  *  *  • 

(g)  *  *  * 

(2)  The  amendment  resolves 
frequency  conflicts  with  other  pending 
applications  but  does  not  create  new  or 
increased  f»-equency  conflicts  and  the 
amendment  was  filed  prior  to  any  public 


notice  listing  the  initial  mutually 
exclusive  application. 

*         *         •        *        • 

[FR  Doc.  87-12336  Filed  6-1-87;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Parts  171,  172,  173, 174,  175, 
176,  177.  178,  and  179 

[Docket  No.  HM-181] 

Performance-Oriented  Packaging 
Standards;  RSPA  Participation  In  an 
Industry  Sponsored  Meeting 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  is  to  advise 
interested  persons  that  RSPA  will 
participate  in  a  meeting  sponsored  by 
the  Hazardous  Materials  Advisory 
Council  (HMAC).  The  purpose  of 
RSPA's  participation  in  the  meeting  is  to 
discuss  the  notice  of  proposed 
rulemaking  (NPRM)  published  in  the 
Federal  Register  (Notice  87-4;  52  FR 
16482)  on  May  5, 1987  under  Docket  No. 
HM-181. 

DATES:  June  17-18. 1987:  Wednesday, 
June  17.  from  10:00  a.m.  to  5:30  p.m.  and 
Thursday,  June  18.  from  8:30  a.m.  to  3:30 
p.m. 

ADDRESS:  Hyatt  Oak  Brook.  1909  Spring 
Road,  Oak  Brook,  Illinois. 
FOR  FURTHER  INFORMATION  CONTACT 
Hazardous  Materials  Advisor>'  Council, 
1012  14th  Street,  NW.,  Washington,  DC. 
(202),  783-7460;  or,  Ann  Boylan, 
Standards  Division,  Office  of  Hazardous 
Materials  Transportation,  RSPS.  U.S. 
Department  of  Transportation, 
Washington,  DC  20590,  (202)  366^M88. 
SUPPLEMENTARY  INFORMATION:  On  May 
5. 1987.  RSPA  published  an  NPRM 
(Notice  87-4)  in  the  Federal  Register 
entitled  "Performance-Oriented 
Packaging  Standards;  Miscellaneous 
Proposals".  Proposals  contained  in  the 
NPRM  entail  a  comprehensive  revision 
of  the  Hazardous  Materials  Regulations 
(HMR;  Subchapter  C  of  49  CFR).  The 
major  changes  embodied  in  these 
proposals  are  alignment  of  the  HMR 
with  classification  procedures  and 
description  requirements  contained  in 
the  United  Nations  Recommendations 
on  the  Transportation  of  Dangerous 
Goods  (U.N.  Recommendations)  and 
adoption  of  performance-oriented 
packaging  standards  for  non-bulk 
packagings  based  on  the  U.N. 


Recommendations.  The  changes  are 
intended  to:  (1)  Simplify  the  HMR;  (2) 
reduce  the  volume  of  regulations;  (3) 
promote  flexibility  and  technological 
advances  in  the  packaging  of  hazardous 
materials;  (4)  enhance  safety  through 
better  packaging;  (5)  reduce  the  need  for 
exemptions;  and,  (6)  facilitate 
international  commerce. 

HMAC  is  a  non-profit  organization 
whose  international  membership  is 
concerned  with  safety  in  the 
transportation  and  handling  of 
hazardous  materials.  RSPA  wishes  to 
advise  the  interested  public  that  on  June 
17  and  18, 1987,  HMAC  will  conduct  an 
industry  review  and  public  briefing  in 
Oak  Brook,  Illinois  for  the  purpose  of 
discussing  the  NPRM.  RSPA  has  agreed 
to  participate  in  the  briefing  to  discuss 
various  aspects  of  the  NPRM  and  to 
answer  questions.  As  is  usual  and 
customary,  HMAC  will  charge  a  fee  to 
attendees  to  cover  its  costs  for 
conference  materials,  coffee  breaks  and 
luncheons.  However,  for  those  portions 
of  the  briefings  in  which  RSPA  will 
participate  (i.e.,  Wednesday,  June  17, 
10:00  a.m.  to  12:00  p.m.  and  1:00  p.m.  to 
2:00  p.m.,  and  Thursday,  June  la  1:00 
p.m.  to  3:30  p.m.).  interested  persons 
may  attend  and  participate  without 
charge  and  without  registering  with 
HMAC.  Persons  who  do  so  are  asked 
not  to  avail  themselves  of  HMAC 
8er\'ices,  such  as  conference  materials 
or  food  and  beverage  services. 
Registration  information,  including  costs 
and  registration  times,  may  be  obtained 
by  contacting  HMAC. 

Persons  wishing  to  submit  comments 
to  Docket  No.  HM-181  at  the  meeting 
are  requested  to  submit  them  in  writing. 

As  previously  announced  in  Notice 
87-4.  RSPA  will  conduct  a  pubhc 
hearing  on  September  15  and  16. 1987, 
from  9:30  a.m.  to  5:00  p.m.  daily  at  the 
Federal  Aviation  Administration.  Third 
Floor  Auditonum.  800  Independence 
Avenue.  SW.,  Washington,  DC  This 
hearing  may  be  extended  through 
September  17  if  there  is  sufficient 
demand.  Any  person  wishing  to  present 
an  oral  statement  at  this  hearing  should 
notify  the  Dockets  Branch,  by  telephone 
or  in  wTiting,  (Dockets  Branch.  Research 
and  Special  Programs  Administration, 
U.S.  Department  of  Transportation, 
Washington,  DC  20590:  (202)  366-5046). 
at  least  two  days  in  advance  of  the 
hearing  date.  Each  request  must  identify 
the  speaker;  organization  represented,  if 
any;  daytime  telephone  number,  and  the 
anticipated  length  of  presentation,  not  to 
exceed  10  minutes.  The  written  test  (if 
any)  of  an  oral  statement  should  be 
presented  to  the  heanng  oTicer  prior  to 
its  presentation. 
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ls8u*tiJ  in  Washington.  DC  on  May  27.  1967. 
Alan  1.  Roberts, 

Director.  Off  ice  of  Hazardous  Material* 
Transportation. 
|FR  Ooc.  87-12496  Filed  6-1-87;  8:45  ami 

BILLMO  COOC  «f  ««-«0-M 


INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Part  11S0 

I  Ex  Part*  No  392  <Sut>-No.  3>1 

Class  Exemption  \or  Rail  Construction 

aqcncy:  Literstate  Cununerce 

Commission. 

ACTioic  Advance  notice  of  propooed 

rulemaking  and  proposed  class 

exemption. 

summary:  The  Commission  is 
requesting  comment  on  whether  49  CFR 
Part  1150,  Subpart  D— Exempt 
Transportation,  should  be  expanded  to 
include  a  class  exemption  for  all 
construction  under  49  U.S.C.  10901.  The 
substantial  rexulatory  requirements  of 
these  applied tiuns  may  discourage 
investment  initiatives  that  would 
otherwise  be  undertaken.  We  wish  to 
facilitate  new  investment  initiatives  to 
provide  the  potential  for  increased 
competition  where  existing  competition 
is  inadequate. 
DATES:  Comments  must  be  submitted  by 

iuly  Z.  19H7. 

ADDRESSES:  Send  an  onyinal  and.  if 
possihle.  10  copies  of  any  comments 
referring  to  Kx  Parle  .No.  3H2  (Sub  No.  3) 
to:  Office  of  the  Secretary.  Case  Control 
Branch,  Interstate  Commerce 
Commissiim.  Washington.  DC  20423. 

FOW  FURTHEB  INFORMATIOM  COHTACT: 

[oseph  Dettm.ir.  (202)  275-7245. 

SUPPtEMEMTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Commission's  decision.  To  obtain  a 
copy  of  the  full  decision,  write  to  the 
£>ecretary'8  Office,  Room  2215,  Interstate 


Commerce  Commission.  Washington, 
DC  20423.  or  call  (202)  275-742«. 

Regulatory  Flexibihty  Impact 

The  Commission  certifies  that  the 
proposed  rule  will  not.  if  promulgated. 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Establishment  of  this  class  exemption 
may  have  a  positive  impart  upon  small 
carriers  by  reducing  regulatory  barriers 
to  contruction. 

This  action  will  not  signiTicanfly  affect 
either  the  quality  of  the  human 
environment  or  energy  conservation. 

Ust  of  SubjecU  in  49  CFR  Part  1150 

Administrative  practice  and 
procedure,  Radrouds,  Reporting  and 
recordkeeping  requirements. 

Decided:  May  20, 1967. 

By  the  Commission,  Chairman  Cradiion. 
Vice  Chairman  Lamboley,  Commissioner* 
Slerrett.  Andre,  and  Sunmons.  Commisaioner 
Simmons  concurred  with  a  separate 
expression. 

Noreta  R.  McG««, 

Secretary. 

We  are  considering  possible 
amendment  of  Title  49.  Subtitle  B, 
Chapter  X.  Part  1 150  of  the  C:ode  of 
Federal  Regulations.  Alternative 
proposals  are  also  soliuted. 

PART  1 1 50— CERTIFICATE  TO 
CONSTRUCT,  ACQUIRE,  OR  OPERATE 
RAILROAD  LINES 

1.  The  authority  citation  for  49  CFR 
Part  use  would  continue  to  read  as 
follows: 

Authurity:  46  IJ  S  C.  10321.  lOOin   and 
10505.  5  L.S.C.  SS3. 

2.  A  new  (  1150.35  would  be  added  to 
read  as  follows: 

;  1 150.35     Exempt  construction  and 
operation. 

(a)  A  proposed  construction  and 
operation  of  a  new  line  of  railroad  is 
exempt  from  the  provisions  of  4^  U.S.C 
10901  if  the  procedures  designated  in 
this  section  are  satisfied. 


(b)  The  Commission  h.is  found:  (1) 
That  its  pnor  review  of  these  proposals 
for  construction  and  operation  is  not 
necessary  to  carry  out  the  rail 
transportation  policy  of  49  I'.S.C. 
10101a:  and  (2)  that  continued  regulation 
is  unnecessary  to  protect  shippers  from 
abuse  of  market  power  (49  US  C]   10505). 
.•\  notice  must  he  filed  to  use  this  class 
t\tmption  The  prorediu-es  are  set  out  in 
i  1150.35(c). 

(c)  Satice  of  exemption:  At  least  90 
days  pnor  to  the  planned 
commencement  of  construction,  the 
railroad  seeking  to  use  the  exemption 
must  file  a  wntten  notice  with  the 
Commission    fhe  notice  would  be 
9er\'ed  at  the  same  time, 

(1)  On  the  appropnale  regulatory 
agency  in  the  state  (or  states)  affected: 

(2)  On  the  designated  environmental 
agency  in  that  state  (or  states); 

(3)  On  the  state's  coastal  zone 
management  authonty; 

(4)  On  any  railroads  already  providing 
service  to  the  shipper  or  shippers  im  the 
line:  and 

(5)  On  the  United  States  Department 
of  Defense  (Military  Traffic 
Management  Command). 

The  Commission  will  publish  a  notice 
in  the  Federal  Register  within  20  days. 
Protestants  will  then  have  30  days  to  file 
evidence  and  argument  in  opposition. 
Applicants  will  file  a  reply,  if  any, 
within  7  days  The  Commission  will 
issue  an  administratively  final  decision 
as  to  whether  the  exemption  shall  be 
revoked  in  whole  or  in  part,  or  delayed 
to  allow  further  analysis  as  necessary, 
before  the  90th  day  and  before 
construction  is  permitted  to  begin.  The 
notice  shall  name  the  railroad,  describe 
the  construction  and  operation 
proposed,  indicate  that  the  exemption 
procedure  is  being  used,  and  include  the 
proposed  date  to  begin  construction. 
The  railroad  should  also  provide  a 
certificate  that  it  has  complied  with  the 
procedures  of  49  C?"R  1101.11  pertaining 
to  environmental  notice  and  reporting. 

[FR  Doc  8~- 12451  Filed  8-1-87:  8:45  am) 
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pfoposed  rules  that  are  applicable  to  ttie 
public    Notices  of   beanngs  and 
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appUcatons  and   agency  statements   of 
organization   and   functions   are   exampites 
of  docunnents  appeanr>g   m   this   section 


DEPARTMENT  OF  AGRICULTURE 

Soil  Conservation  Service 

Environn>ental  Impact  Statement; 
Beans  Creek  Watershed,  Tennessee 

agency:  Soil  Conservation  Service. 
action:  Notice  of  a  finding  of  no 


significant  impact. 


summary:  Fhirsuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Quality  Guidelines  (40 
CFR  Part  1500):  and  the  Soil 
Conservation  Service  Guidelines  (7  CFR 
Part  650);  the  Soil  Conservation  Service. 
U.S.  Department  of  Agriculture,  give 
notice  that  an  environmental  impact 
statement  is  not  being  prepared  for  the 
Beans  Creek  Watershed,  Franklin  and 
Lincoln  Counties,  Tennessee. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jerry  S.  Lee.  State  Conservationist.  Soil 
Conservation  Service.  675  U.S. 
Courthouse,  Nashville,  TN  37203. 
telephone  615/736-4571. 

SUPPLEMENTARY  INFORMATION:  The 

environmental  assessment  of  this 
Federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional  or  national  impacts  on 
the  environment.  As  a  result  of  these 
findings.  Jerry  S.  Lee,  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  are  not 
needed  for  this  project. 

The  project  concerns  a  plan  for 
accelerated  land  treatment  or  erosion 
control  and  water  quality  maintenance. 
The  planned  works  of  improvement 
include  conservation  tillage  systems, 
crop  rotation,  stripcropping,  grassed 
waterways  and  outlets,  tree  planting, 
critical  area  treatment  and  accelerated 
technical  assistance  for  land  treatment. 

The  Notice  of  a  Finding  of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  Environmental 


Protection  Agency  and  to  various 
Federal.  State  and  local  agencies  and 
interested  parties.  A  limited  number  of 
copies  of  the  FONSI  are  available  to  fill 
single  copy  requests  at  the  above 
address.  Basic  data  developed  during 
the  environmental  assessment  are  on 
file  and  may  be  reviewed  by  contacting 
Jerry  S.  Lee. 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  30  days  after  the  date  of  this 
publication  in  the  Federal  Register. 

(This  activity  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  No. 
10.904 — Watershed  Protection  and  Flood 
Prevention — and  is  subject  to  the  provisions 
of  Executive  Order  12372.  which  requires 
intergovernmental  consultation  with  state 
and  local  officials) 

Dated:  May  20, 1987. 
jerry  S.  Lee, 
State  Conservationist. 
[FR  Doc.  87-12441  Filed  6-1-87;  8:45  amj 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Marine  Mammals;  Receipt  of 
Application  for  Permit 

The  public  is  invited  to  comment  on 
the  following  application  for  permits  to 
conduct  certain  activities  with  marine 
mammals.  The  application  was 
submitted  to  satisfy  requirements  of  the 
Marine  Mammal  Protection  Act  of  1972, 
as  amended  (16  U.S.C.  1361  et  seq.J.  and 
the  regulations  governing  marine 
mammals. 

Applicant 

Name:  Lntemational  Wildlife  Foundation 

File  no.  PRT-717368  5151  E. 

Broadway,  Suite  1680  Tucson,  AZ 
Type  of  Permit:  Public  Display 
Name  of  Animals:  One  pair  northern  sea 

otters  [Enhydra  lutris  lutris]  One  pair 

harbor  seals  [Phoca  vitulina] 

Summary  of  Activity  to  be 
Authorized:  The  specimens  identified  in 
the  permit  application  were  taken  by  an 
Alaskan  native  for  subsistence.  The 
applicant  requests  a  permit  to  transport 


these  four  animals  to  the  Natural 
History  Museum.  Tucson,  Arizona, 
currently  under  construction,  for 
purposes  of  public  display.  The  museum 
is  owned  and  operated  by  the  applicant. 
The  prohibition  for  transportation  of 
marine  mammals  is  found  within  section 
102(a)  of  the  Manne  Mammal  Protection 
Act.  which  pertains  to  taking  of  marine 
mammals. 

Period  of  Activity:  Duration  of  the 

permit  will  be  for  three  months 
following  issuance  of  a  permit. 

The  Service  shares  jurisdiction  under 
the  Marine  Mammal  Protection  Act  with 
the  National  Manne  Fisheries  Service 
(NMFS).  The  Fish  and  Wildlife  Service 
has  jurisdiction  over  sea  otters  and 
NMFS  has  jurisdiction  over  seals. 
Therefore,  this  application  will  be 
reviewed  by  both  agencies  and  any 
subsequent  action  on  the  application 
will  be  a  joint  action. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 

Federal  Wildlife  Permit  Office  is 
forwarding  copies  of  this  application  to 
the  Ma.nne  Mammal  Commission  and 
the  Committee  of  Scientific  Advisors  for 
their  review. 

Written  data  or  comments,  requests 
for  copies  of  the  complete  application, 
or  requests  for  a  public  hearing  on  this 
application  should  be  submitted  to  the 
Director,  U.S.  Fish  and  Wildlife  Service 
[FWPO),  1000  North  Glebe  Road,  Room 
611.  Arlington.  Virginia  22201,  within  30 
days  of  the  publication  of  this  notice. 
Anyone  requesting  a  hearing  should  give 
specific  reasons  why  a  heanng  would  be 
appropriate.  The  holding  of  such  hearing 
is  at  the  discretion  of  the  Director. 

Documents  submitted  in  connection 
with  the  above  application  are  available 
for  review  during  normal  business  hours 
(7:45  am  to  4:15  pm)  in  Room  601  N, 
Glebe  Road.  Arlington,  Virginia. 

Dated.  May  11,  1987. 
RJK.  Robtnsoo. 
Chief  Federal  Wildlife  Permit  Office. 

Dated:  May  27.  1987. 
Nancy  Foster, 

Director,  Office  of  Protected  Resources  and 
Habitat  Programs.  National  Marine  Fisheries 
Service. 

[FR  Doc.  87-12471  Filed  fr-1-87;  8:45  amJ 
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DEPARTMENT  OF  COHdMERCE 

Foreign-Trade  Zeroes  Board  i 

(Docket  No.  S-87) 

Proposed  Foretgn-Tratle  Zone;  San 
Dtegc  CA;  Application  and  PublK: 
Headr>g 

An  application  hns  been  submitted  to 
the  Foreign -Trade  Zones  Board  (the 
Board)  by  the  City  of  San  Diego, 
California,  requesting  authonty  to 
establish  a  genera!  piirpose  foreign- 
trade  zone  in  San  I>iego,  within  the  San 
Lhego  Customs  port  of  entry.  The 
application  was  submitted  pursuant  to 
the  provisions  of  the  ForeigT>-Trade 
Zones  Act.  as  amended  (19  U.S.C  81a 
through  81u).  and  the  reguldtions  of  the 
Board  (15  CVR  Part  4<X))  It  was  formally 
filed  on  May  12.  1987  The  City  is 
authorized  to  make  the  proposal  under 
Chapter  4.  Section  8302.  of  the  California 
Government  Oxle. 

The  proposal  will  involve  4  sites 
totalling  1.104  acres  within  the  City's 
Otay  Mesa  IManiung  Ar»*a.  adjacent  to 
the  U.S. -Mexico  Ixjrder.  Site  1  will 
consist  of  900  acres  of  city  property  at 
Brown  Field.  Otay  Mesa  and  Henl.ige 
Roads.  Site  2  covers  73.5  acres  at 
Airway  Road  and  State  Route  125,  and 
is  owned  by  San  Diego  Business  Park 
Associates.  Ltd.  Site  3  comprises  BO 
acres  at  the  Gateway  Park,  off  Harvest 
Road  and  Custom  House  Plara  Road.  It 
is  ownetl  as  a  joint  venture  project  by 
Trammel  Crow  Co.  and  Wetitkin 
Properties.  Site  4  consists  of  70.6  acres 
at  the  Bntannia  Commerce  Center. 
Siempre  Viva  Road  and  Britannia 
Boulevard.  It  is  owntxl  by  Hdll 
Properties. 

Tne  application  contains  evidence  of 
the  need  for  zone  services  in  the  San 
Diego  area.  Several  firms  have  Indicated 
an  interest  in  using  zone  procedures  for 
warehousing/distribution  of  electronic 
products,  chemicals,  furniture  and  toys. 
Specific  manufacturing  approvals  are 
not  being  sought  at  this  time.  Requests 
will  be  made  to  the  Board  on  a  case-by- 
case  basis. 

In  accordance  with  the  Board's 
regulations,  an  examiners  committee 
has  been  uppomted  to  investigate  Ihe 
application  and  report  to  the  Board.  The 
committee  consists  of:  Dennis  Puccinelli, 
Foreign-Trade  Zones  Staff.  U.S. 
Department  of  Commerce,  Washington. 
DC  20230;  Alan  ].  Rappoport,  District 
Director.  U.S.  Customs  Service.  Pacific 
Region,  880  Front  Street.  Room  5-S-9. 
San  Diego.  CA  92188:  and  Colonel 
Dennis  F.  Butler.  District  Engineer,  U.S. 
Army  Engineer  District  Los  Angeles. 
P.O.  Box  2711.  Los  Angeles.  CA  90053- 
2325. 


As  part  of  its  investigation,  the 
examiners  committee  will  hold  a  public 
hearing  on  July  1, 1987.  beginning  at  9:00 
a.m..  at  the  City  of  San  Diego 
Community  Concourse  (Glass  Room), 
202  C  Street.,  San  Diego.  CA. 

Interested  parties  are  invited  to 
prl^senl  their  views  at  the  hearing. 
Persons  wishing  to  testify  should  notify 
the  Hoard's  Exe<;utive  Secretary  in 
writing  at  the  address  below  or  by 
phone  {2n2/377-Z»i2)  by  June  23.  Instead 
of  an  oral  presentation,  wntten 
statements  may  be  submitted  m 
accordance  with  the  Board  s  regulations 
to  the  examiners  committee,  care  of  the 
Executive  Secjetary.  at  any  time  from 
the  date  of  this  notice  through  August 
17. 1987. 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
during  this  time  for  public  inspection  at 
each  of  the  following  UxuitKins: 
U.S.  Department  of  Commerce  District 

Office,  6363  Greenwich  Drive,  San 

Diego,  CA  92122 
Office  of  the  Executive  Secretary. 

Foreign-Trade  Zones  Board.  US. 

Department  of  Commerce.  Room  1529, 

14th  and  Pennsylvania  Avenue.  NW., 

Washington,  DC  20230 

Dated:  May  27. 1987. 
|ohn  ].  Da  Poote,  Jr., 
Executive  Secretary. 
[FR  Doc.  87-12492  Filed  6-1-87;  8:45  amj 
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National  Oceanic  and  Atmoapheric 

Administration 

Endangered  Species;  Proposed  Permit 
ModiflcatkK)  No.  3;  Mr.  Harold  M. 
Brundage,  III  (P296) 

Notice  is  hereby  given  that  Mr.  Harold 
M  Brundage,  HI,  Ichthyological 
Associates,  Inc.,  100  South  Cass  Street. 
Middletown,  Delaware  19709.  has 
requested  a  modification  to  Permit  No. 
374  (File  No.  P29fl)  issued  on  March  24, 
1982  (47  VH  13398)  under  the  authority  of 
the  Endangered  Species  Act  of  1973  (16 
U.S.C.  1531-1543],  and  the  regulations 
governing  endangered  species  permits 
(50  CFR  Part  217  and  222),  as  modified 
on  February  11, 1983  (48  FR  6381),  and 
September  18. 1986  (f>0  FR  3<>753). 

Permit  No.  374  authorizes  five 
hundred  (500)  shortnose  sturgeon 
(Acipenser  brevirostrvm)  to  be  taken, 
tagged,  and  released  each  year  in  the 
Delaware  River.  Of  these  fifty  (,S0) 
adults  may  be  radio  tagged  each  year 

The  Permit  Holder  is  requesting  that 
Permit  No.  374  be  modified  to  allow  the 
sampling  for  shortnose  sturgeon  in  the 
upper  tidal  Potomac  River  during  1987. 


Sampling  will  be  conducted  with 
bottom-set  multi-panelled  gill  nets 
during  summer  and  fall.  The  annual  take 
authorized  under  the  Permit  will  not  be 
increased. 

Written  data  reviews,  or  requests  for 
public  heanng  on  this  modification 
request  should  be  submitted  to  the 
Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service,  U.S. 
Department  of  Commerce.  Washington. 
DC  20235.  within  30  days  of  the 
publication  of  this  notice.  Those 
individuals  requesting  a  heanng  should 
set  forth  the  speafic  reasons  why  a 
hearing  on  this  particular  modification 
request  would  be  appropriate.  The 
holding  of  such  hearing  is  at  the 
discretion  of  the  Assistant 
Administrator  for  Fishenes. 

All  statements  and  opinions  contained 
in  this  request  are  summaries  of  those  of 
the  Applicant  and  do  not  necessarily 
reflect  the  views  uf  the  National  Marine 
Fisheries  Service. 

Documentation  pertaining  to  the 
above  modification  request  is  available 
for 
Office  of  Protected  Resources  and 

Habitat  PiDgrams.  National  Marine 

Fisheries  Ser\  ice.  1825  Connecticut 

Avenue  NW..  Room  805.  Washington, 

DC  20235; 
Director.  Northeast  Regioa  National 

Manne  Fishenes  Service,  Federal 

Building.  14  FJm  Street.  Gloucester. 

Massachusetts  01930. 

Dated:  May  27. 1967. 
Nancy  Foster. 

Director,  Office  of  Protected  Resources  and 
Habitat  Programs.  National  Marine  Fisheries 
Service. 

(FR  Doc.  87-124-2  Filrd  6-1-87;  B:45  am) 
■nxmacooc  Mto-ai-a 


MartrM  Mamfnata;  laauanc*  of  Parmit; 
MarkM  Animal  PtxKHictiona,  inc.  (108) 

On  )une  19.  1986.  notice  was 
published  in  the  Federal  Register  (51  FR 
22324)  that  an  application  had  been  filed 
by  Marine  Animal  Productions,  Inc.. 
P.O.  Box  4078,  Gulfport,  Mississippi 
39502-4078,  to  take  Atlantic  bottlenose 
dolphins  [Tursiops  truncatus]  and 
California  sea  lions  [Zaiophus 
califomianus). 

Notice  is  hereby  given  that  on  May  27, 
1987.  as  authonzed  by  the  provisions  of 
the  Marine  Mammal  Protection  Act  of 
1972  (16  U.S  C  1361-1407),  the  National 
Marine  Fisheries  Ser\'ice  issued  a  Permit 
for  the  above  taking,  subject  to  certain 
conditions  set  forth  therein. 

The  Permit  is  available  'or  review  by 
interested  persons  in  the  following 
office(8): 


Office  of  Protected  Resources  and 
Habitat  Programs,  National  Manne 
Fisheries  Service,  1825  Connecticut 
Avenue  NW.,  Room  805,  Washington. 
DC; 

Director,  Southeast  Region,  National 
Marine  Fisheries  Service.  9450  Koger 
Boulevard,  St.  Petersburg,  Florida. 
33702;  and 

Director.  Southwest  Region,  National 
Marine  Fisheries  Service,  300  South 
Ferry  Street.  Terminal  Island. 
California  90731-7415. 

Dated:  May  27. 1987. 
Nancy  Foster, 

Director.  Office  of  Protected  Resources  and 
Habitat  Programs,  National  Marine  Fisheries 
Service. 
[FR  Doc.  87-12473  Filed  6-1-87;  8:45  am) 
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llarlne  MamnuUs;  Proposed 
Modification  of  Pannit;  Sea  World,  Inc. 

Notice  is  hereby  given  that  Sea 
Worid.  Inc.,  1720  South  Shores  Road. 
San  Diego,  California  92109-9980  has 
requested  a  modification  of  Permit  No. 
504,  issued  on  June  8, 1985  (50  FR  25113). 
under  the  authority  of  the  Marine 
Mammal  Protection  Act  of  1972  (16 
U.S.C.  1361-1407).  and  the  Regulations 
Governing  the  Taking  and  Importing  of 
Manne  Mammals  (50  CFR  Part  216). 

Permit  No.  504  authorizes  the 
importation  of  six  false  killer  whales 
[Pseudorca  crassidens)  for  public 
display. 

The  Permit  Holder  is  requesting  to 
take  an  additional  false  killer  whale  as 
replacement  for  an  animal  that  died 
during  imprartahon  from  Japan.  The 
animal  will  be  taken  by  the  means,  in 
the  area,  and  for  the  purposes  set  forth 
in  the  original  permit  application. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  this  application  to  the  Marine 
Mammal  Commission  and  its  Committee 
of  Scientific  Advisors. 

Written  data,  views,  or  requests  for  a 
public  heanng  on  this  modification 
request  should  be  submitted  to  the 
Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service.  U.S. 
Department  of  Comraerce,  Washington, 
DC.  20235,  within  30  days  of  the 
publication  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  modification 
would  be  appropriate.  The  holding  of 
such  hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fishenes. 

All  statements  and  opinions  contained 
in  this  notice  are  summaries  of  those  of 
the  Permit  Holder  and  do  not 


necessarily  reflect  the  views  of  the 
National  Marine  Fisheries  Service. 

Documentation  pertaining  to  the 
above  modification  request  is  available 
for  review  in  the  following  offices: 

Office  of  Protected  Resources, 
National  Marine  Fisheries  Service.  1825 
Connecticut  Avenue,  NW.,  Room  805, 
Washington.  DC; 

Director,  Northeast  Region.  National 
Marine  Fishenes  Service,  14  Elm  Street 
Federal  Building,  Gloucester, 
Massachusetts  01930;   .. 

Director,  Southeast  Region.  National 
Marine  Fisheries  Service,  9450  Koger 
Boulevard.  St  Petersburg,  Florida  33702; 
and 

Director.  Southwest  Region,  National 
Marine  Fisheries  Service,  300  South 
Ferry  Street  Terminal  Island,  California 
90731-7415. 

Dated;  May  27, 1987. 
Nancy  Foster, 

Director.  Office  of  Protected  Resources  and 
Hatktat  Programs,  National  Marine  Fisheries 
Service. 
(FR  Doa  87-12474  FUed  6-1-87;  8:45  am) 
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Western  Pacific  Rshery  Management 
Counctt;  Statement  of  Oi^anization, 
Practices  and  Procedures 

Pursuant  to  section  302(0(6)  of  the 
Magnuson  Fishery  Conservation  and 
Management  Act  (16  U.S.C.  1801  et  seg.). 
each  Regional  Fishery  Management 
Council  is  responsible  for  carrying  out 
its  functions  under  the  Act,  in 
accordance  with  such  uniform  standards 
as  are  prescribed  by  the  Secretary  of 
Commerce.  Further,  each  Council  must 
publish  and  make  available  to  the  public 
a  statement  of  its  organization,  practices 
and  procedures  (SOPPs). 

The  Western  Pacific  Fishery 
Management  Council's  SOPPs  were 
published  originally  in  the  Federal 
Register  on  March  22,  1977  (42  FR  55). 
and  were  revised  by  the  Council  on 
August  8, 1986.  Interested  parties  may 
obtain  a  copy  of  the  Council's  revised 
SOPPs  by  contacting  Kitty  Simonds, 
Executive  Director,  Western  Pacific 
Fishery  Management  Council,  1164 
Bishop  Street,  Room  1405,  Honolulu,  HI 
96813;  telephone:  (808)  523-1368  or  (808) 
546-8923. 

Dated:  May  28, 1987. 
]ame«  E.  Douglas.  )r.. 

Deputy  Assistant. Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 
[FR  Doc.  87-12517  Filed  6-1-67;  8:45  «mj 
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DEPARTMENT  Of  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  AOMINISTRATiON 

Federal  Acquisition  Regulation  (FAR); 
Information  Collection  Under  OMB 
Review 

AOEMCIES:  Department  of  Defense 
(DOD),  General  Services  Admmistration 
(GSA).  and  National  Aeronautics  and 
Space  Administration  [NASA). 

ACnOM:  Notice. 

SUMMARV:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
use.  Chapter  35).  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  a 
request  to  review  and  approve  an 
extension  of  a  currently  approved 
information  collection  system 
concerning  Cost  Accounting  Standards. 

ADDRESS:  Send  comments  to  Mr.  Ed 
Spnnger,  FAR  Desk  Officer,  Room  3235, 
NEOB.  Washington,  DC  20503. 
TOR  FURTHER  INFORMATION  COMTACT: 

Mr.  Owen  Green.  Defense  Acqtusition 
Regulatory  Council  (202)  697-7266  or  Mr. 
Frank  Van  Lierde.  Office  of  Federal 
Acquisition  and  Regulatory  Policy  (202) 
523-3781. 

SUPPtEMENTARV  INFORIftATION: 

a.  Purpose 

FAR  Part  30  incorporates  the  Cost 
Accounting  Standards  (CAS)  and  the 
pertinent  rules  and  regulations  of  the 
CAS  Board  with  the  admuustrative 
pohcies  and  procedures  presently 
contained  there.  Pubhc  Law  97-379  (SO 
VS.C  App.  2168)  requires  certain 
contractors  and  subcontractors  to 
comply  with  Cost  Accounting  Standards 
and  to  disclose  in  writing  and  follow 
consistently  those  cost  accounting 
practices.  In  addition,  those  contractors 
are  required  to  compute  Capital  Cost  of 
Money  under  Cost  AccounUng  Standard 
414.  This  IS  a  new  requirement  and  is  s 
breakout  from  OMB  Control  number 
9000-0063.  The  iniormalion  is  used  by 
contracting  officers  to  ensure  that  the 
contractor  does  follow  consistently  the 
accounting  practices  that  the  confactor 
discloses  and  the  contractor  computes 
the  Capital  Cost  of  Money  uwng  the 
latest  indirect  rate*  published  by  the 
Secretary  of  the  Treasury 

b.  Annual  reporting  burden 

The  annual  reporting  burden  is 
estimated  as  follows;  Respondents. 
2340:  responses  per  respondent  2.97; 
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total  annual  responses,  7,540;  hours  per 
response,  2.2;  and  total  burden  hours, 
16,600. 

Obtaining  Copies  of  Proposals 

Requesters  may  obtain  copies  from 
General  Services  Administration.  FAR 
Secretariat  (VRS).  Room  4041. 
Washington.  DC  20405.  telephone  (202) 
523-4755.  Please  cite  OMB  Control  No. 
9000-0063,  Cost  Accounting  Standards. 

Dated;  May  27,  1987. 
Margaret  A.  Willis, 
FAR  Secretarial. 
\VR  Doc  B7-12433  Filed  6-1-87;  8:45  amj 
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DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 

Agency  Information  Collection 
Activities  Under  OMB  Review.  Public 
Information  Collection  Requirement 
Submitted  to  OMB  for  Review 

summary:  The  Departmemt  of  Defense 
has  submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  umder  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  Each  entry  contains  the 
following  information.  (1)  Type  of 
submission;  (2)  title  of  information 
collection  and  form  number,  if 
applicable;  (3)  abstract  statement  of  the 
need  for  and  the  uses  to  be  made  of  the 
information  collected;  (4)  type  of 
respondent;  (5)  an  estimate  of  the 
number  of  responses;  (6)  an  estimate  of 
the  total  number  of  hours  needed  to 
provide  the  information;  (7)  to  whom 
comments  regarding  the  information 
collection  are  to  be  forwarded;  (8)  the 
point  of  contact  from  whom  a  copy  of 
the  information  proposal  may  be 
obtained. 

Extension 

Key  Assets  Protection  Program 
(KAPP)  Survey,  0704-0133,  DIS  Form 
1632. 

Key  Assets  Protection  Program 
develops  and  promotes  protection  of 
Key  Assets  within  the  U.S.  and  its 
possessions  by  providing  management 
of  selected  critical  assets,  voluntarily 
participating  in  the  program,  with  advice 
and  guidance  concerning  the  application 
of  physical  security  and  emergency 
preparedness  measures  designed  to 
reduce  the  vulnerability  to.  and  increase 
the  protection  of.  its  facilities  against 
sabotage,  espionage,  and  other  hostile  or 
destructive  acts  to  include  minimization 
of  attack  damage.  A  basic  tenet  of  KAPP 


is  that  the  responsibility  for  the 
protection  of  property  is  inherent  in 
ownership.  Accordingly,  the  Department 
of  Defense  does  not  assume  primary 
responsibility  for  the  physical  security 
or  privately-owned  facilities  of 
federally-owned  facilities  under  the 
control  of  any  other  Federal  department 
of  agency,  or  of  facilities  owned  by  any 
State  or  political  subdivision  of  any 
State. 

Businesses 

Current  responses  250.  This  is  a 
reduction  of  1989  responses  from  2239. 

Current  burden  hours  950.  This  is  a 
reduction  of  8273  hours  from  9223  hours. 

ADDRESSES:  Comments  are  to  be 
forwarded  to  Mr.  Edward  Springer. 
Office  of  Management  and  Budget,  Desk 
Officer,  Room  3235.  New  Executive 
Office  Building.  Washington,  DC  20503 
and  Mr.  Daniel ).  Viliello,  DoD 
Clearance  Officer,  WHS/DIOR,  1215 
Jefferson  Davis  Highway,  Suite  1204, 
Arlington,  Virginia  22202-4302, 
telephone  number  (202)  746-0933. 

SUP(>t.EMENTARY  INFORMATION:  A  COpy 

of  the  information  collection  proposal 
may  be  obtained  from  Mr.  Dale  L 
Hartig.  DIS.  Chief,  Information  and 
Public  Affairs,  1900  Half  Street,  SW., 
Washington.  DC  20324-1700.  telephone 
(202)  475-1062. 

Patricia  H.  Meant, 

OSD  Federal  Register  Liaison  Officer, 

Department  of  Defense. 

May  28. 1987. 

[FR  Doc.  87-12504  Filed  6-1-87;  8:45  amj 
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Department  of  the  Air  Force 

USAF  Scientific  Advisory  Board; 
Meeting 

May  2a  1987. 

The  USAF  Scientific  Advisory  Board 
Ad  Hoc  Committee  on  Airships  will 
meet  on  June  16th  and  17th.  1987.  at 
Scott  AFB.  Illinois  from  8:00  am  to  5:00 
pm  each  day.  The  purpose  of  the 
meeting  is  to  review,  discuss  and 
evaluate  the  suitability  of  airships  to 
perform  certain  Air  Force  roles  and 
missions. 

This  meeting  will  involve  discussions 
of  classified  defense  matters  listed  in 
section  552b(c)  of  Title  5.  United  States 
Code,  specifically  subparagraph  (1) 
thereof,  and  accordingly  will  be  closed 
to  the  public. 


For  further  information,  contact  the 
Scientific  Advisory  Board  Secretarial  at  202- 
697-4811. 
Patsy  |.  Conner, 

Air  Force  Federal  Register  Liaison  Officer. 
(FR  Doc  87-12560  Filed  6-1-87;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Availability  of  Draft  Environmental 
Impact  Statement  (DEIS),  and  Public 
Hearing  on  the  DEIS  and  Associated 
Federal  Land  Withdrawal;  Uranium  Mill 
Tailings  Remedial  Action  Project 
(UMTRA  Project)  at  Rifle,  CO 

AGENCY:  Department  of  Energy. 
action:  Notice  of  availability  of  DEIS 
and  public  hearing  on  the  DEIS  and 
associated  Federal  land  withdrawal. 

SUMMARY:  The  Departr^nt  of  Energy 
(DOE)  has  published  a  DEIS.  DOE/EIS- 
0132-D.  Remedial  Actions  at  the  Former 
Union  Carbide  Corporation  Uranium 
Mill  Sites.  Rifle.  Garfield  County. 
Colorado,  for  a  proposed  DOE  action  to 
perform  remedial  actions  on  residual 
radioactive  materials  at  the  inactive 
uranium  mills  and  associated  vicinity 
properties  at  Rifle,  Colorado.  This  DEIS 
is  also  intended  to  aid  the  Bureau  of 
Land  Management  (BLM)  in  amending 
its  management  framework  plans  and 
final  resource  management  plan  as  well 
as  assist  in  complying  with  the  land 
withdrawal  application  as  appropriate. 
The  DEIS  has  been  distributed  to 
Federal,  State  and  local  agencies  and 
organizations  and  to  individuals  known 
to  be  interested  in  the  Rifie  remedial 
action  project.  The  DEIS  was  filed  with 
the  Environmental  Protection  Agency 
during  the  week  of  May  18. 

The  impacts  associated  with  near- 
term  remedial  actions  at  the  vicinity 
properties  have  been  addressed  in  a 
separate  environmental  report  entitled 
'Programmatic  Environmental  Report 
for  Remedial  Actions  at  UMTRA  Project 
Vicinity  Properties"  (UMTRA-DOE/AI^ 
150327.0000)  which  was  prepared  by  the 
DOE  in  1985. 

DATES:  Written  comments  on  the  DEIS 
should  be  received  by  the  DOE  by  July 
13. 1987.  in  order  to  ensure  consideration 
in  preparation  of  final  environmental 
impact  statement  (FEIS).  The  public 
hearing  is  scheduled  on  July  9, 1987.  in 
City  Hall.  202  Railroad  Avenue,  Rifie. 
Colorado  at  2:00  pm  and  resuming  at 
7:00  pm.  Requests  to  speak  and 
preferred  times  should  be  received  by 
the  DOE  by  June  26,  1987. 

Written  comments  on  the  withdrawal 
of  Federal  land  for  this  project  should  be 


received  by  the  BLM  by  Auguse  31, 1987, 
in  order  to  be  considered  in  the 
determination  of  whether  or  not  the  land 
will  be  withdrawn  and  reserved  as 
requested  by  the  DOE.  Comments 
should  reference  Case  File  Number 
Colorado-44536. 

ADDRESSES:  Written  comments  on  the 
DEIS  and  requests  to  speak  at  the  public 
hearings  should  be  addressed  to:  Mr. 
James  Anderson.  Project  Manager, 
Uranium  Mill  Tailings  Remedial  Action 
Project  Office,  U.S.  Department  of 
Energy,  5301  Central  Avenue,  NE.,  Suite 
1720,  Albuquerque,  New  Mexico  87108. 

Written  comments  on  the  withdrawal 
of  Federal  land  for  this  project  should  be 
addressed  to:  Mr.  Neil  Mork,  State 
Director,  Colorado  State  Office,  Bureau 
of  Land  Management,  2850  Youngfield 
Street,  Lakewood,  Colorado  80215;  or 
Mr.  Bruce  Conrad,  District  Manager, 
Grand  Junction  District.  Bureau  of  Land 
Management.  764  Horizon  Drive,  Grand 
Junction,  Colorado  81501 

FOR  FURTHER  INFORMATION  YOU  MAY 
CONTACT.  1.  Mr.  James  Anderson, 
Project  Manager,  Uranium  Mill  Tailings 
Remedial  Action  Project  Office,  U.S. 
Department  of  Fjiergy,  5301  Central 
Avenue,  NE.,  Suite  1720,  Albuquerque, 
New  Mexico  87108.  Phone  (505)  844- 
3941. 

2.  Dr.  Carolyn  Osborne,  Office  of 
NEPA  Project  Assistance,  Office  of  the 
Assistant  Secretary  for  Environment, 
Safety  and  Health,  U.S.  Department  of 
Energy,  Washington,  DC  20585.  Phone 
(202)  58&-4600. 

3.  Mr.  Henry  Garson.  Esq.,  Assistant 
General  Council  for  Enviroment,  U.S. 
Department  of  Energy,  Washington,  DC 
20585.  Phone  (202)  586-6947. 

4.  Mr.  Neil  Mork,  State  Director, 
Colorado  State  Office,  Bureau  of  Land 
Management,  2850  Youngfield  Street, 
Lakewood,  Colorado  80215.  Phone  (303) 
236-2100. 

5.  Mr.  Bruce  Conrad.  District  Manager, 
Grand  Junction  District.  Bureau  of  Land 
Management.  764  Horizon  Drive,  Grand 
Junction,  Colorado  81501.  Phone  (303) 
243-6552. 

SUPPLEMENTARY  INFORMATION: 

I.  Previous  Notice  of  Intent 

The  DOE  published  on  January  21, 
1983,  a  Notice  of  Intent  to  prepare  an 
environmental  impact  statement  (EIS) 
for  the  remedial  actions  at  the  Rifie 
Inactive  uranium  mill  sites  (48  FR  2819). 

The  BLM  published  a  notice  of  the 
proposed  land  withdrawal  regarding  the 
lands  associated  with  the  Rife  UKfTRA 
Project  sites  in  the  Federal  Register  on 
October  22. 1986  (51  FR  37496). 
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II.  Background  for  the  Proposed  Project        III.  Scope  of  the  DEIS 


In  1978,  the  U.S.  Congress  passed  the 
Uranium  Mill  Tailings  Radiation  Control 
Act,  Pub.  L  95-604.  In  this  Act,  the  U.S. 
Congress  found  that  uranium  mill 
tailings  may  pose  a  potential  health 
hazard.  It  authorized  the  DOE  to  carry 
out  remedial  actions  at  each  site  in 
cooperation  with  other  Federal  agencies 
and  with  the  state  or  Indian  tribe 
affected  by  the  action.  It  gave  to  the  U.S. 
Nuclear  Regulatory  Commission  (NRC) 
responsibility  for  consulting  with  the 
DOE  over  a  range  of  subjects  concerning 
the  conduct  of  remedial  action,  for 
concurring  with  the  selected  remedial 
action  and  with  any  cooperative 
agreement  with  a  state  or  Indian  tribe, 
and  for  licensing  the  long-term 
surveillance  and  maintenance  of  each 
tailings  disposal  site  after  the  remedial 
action  is  completed.  In  addition,  the  U.S. 
Envirormiental  Protection  Agency  (EPA) 
was  given  the  responsibility  to  set 
standards  to  protect  public  health, 
safety,  and  the  environment  at  the 
tailings  disposal  sites.  The  BLM  is  a 
cooperating  agency  for  the  preparation 
of  this  EIS  and  is  responsible  for 
determining  whether  the  Federal  land 
will  be  withdrawn  and  reserved  as 
requested  by  the  DOE. 

In  accordance  with  Pub.  L  95-604,  the 
DOE  designated  24  sites  for  remedial 
actions.  Two  of  these  sites  are  the 
former  Union  Carbide  Corporation  Old 
and  New  Rifie  processing  sites  adjacent 
to  Rifie,  Colorado.  From  1924  to  1973.  the 
mills  processed  uranium  ore  for  sale  to 
the  U.S.  Atomic  Energy  Commission  and 
private  sources.  The  tailings  remaining 
from  these  operations  and  associated 
adjacent  contaminated  areas  cover 
approximately  280  acres.  There  are  an 
estimated  102  vicinity  properties 
(residences,  businesses,  and  open  lands) 
contaminated  with  tailings  from  the 
sites  that  may  also  require  remedial 
actions. 

The  State  of  Colorado  investigated 
several  locations  where  the  tailings 
might  safely  be  disposed  and 
recommended  two  for  further  analysis. 
Of  these  locations,  the  Lucas  Mesa  site 
was  selected  for  further  analysis 
because  of  its  apparent  environmental 
and  geotechnical  superiority.  The  DOE 
conducted  another  site  selection  process 
to  identify  one  or  more  sites  that  would 
be  both  suitable  for  tailings  disposal  and 
closer  to  the  Rifie  processing  sites. 
Three  potential  sites  were  identified  and 
evaluated,  and  the  Estes  Gulch  site  was 
determined  to  be  the  optimum  disposal 
site. 


The  DEIS  evaluates  no-action 
(alternative  1)  as  well  as  three 
alternatives  for  minimizing  the  potential 
public  health  hazards  associated  with 
the  Rifie  sites:  stabilization  of  the 
contaminated  materials  at  the  New  Rifie 
site  and  decontamination  of  the  Old 
Rifie  site  (alternative  2);  relocation  using 
truck  transport  and  stabilization  of  the 
materials  at  the  Estes  Gulch  site 
approximately  six  miles  north  of  Rifie 
and  decontamination  of  the  Rifie  sites 
(alternative  3);  and  relocation  using 
truck  transport  and  stabilization  of  the 
materials  at  the  Lucas  Mesa  site 
approximately  35  miles  southwest  of 
Rifie  and  decontamination  of  the  Rifie 
sites  (alternative  4).  Each  of  the 
alternatives,  except  no  action,  includes 
remedial  actions  at  an  estimated  102 
vicinity  properties. 

An  assessment  of  the  impacts  of  these 
alternatives  was  made  in  terms  of 
effects  on  radiation  levels,  air  quality, 
soils,  mineral  resources,  surface-  and 
ground-water  resources,  ecosystems, 
land  use,  sound  levels,  cultural 
resources,  population  and  employment 
economic  structures,  and  transportation 
networks. 

Remedial  action  would  include  the 
removal  of  contaminated  soils  and 
vegetation  from  the  fioodplain  and 
wetlands  area  along  the  Colorado  River. 
In  accordance  with  DOE  regulations  for 
compliance  with  fioodplain  and 
wetlands  environmental  review 
requirements  (10  CFR  Part  1022),  the 
DOE  has  prepared  a  fioodplain  and 
wetlands  assessment  (Appendix  F  of  the 
DEIS).  Maps  and  further  information  are 
available  from  the  Project  Manager  at 
the  address  shovkTi  below. 

Remedial  action  would  also  require 
the  withdrawal  of  Federal  land  that  is 
presently  administered  by  the  BLM.  This 
land  would  be  permanently  withdrawn 
for  exclusive  use  for  the  construction 
and  disposal  of  residual  radioactive 
wastes  from  the  Rifie  UMTRA  Project 
sites.  The  BLM  is  accepting  comments 
on  withdrawal  of  this  land  pursuant  to 
the  Federal  Land  Policy  and  .^ 

Management  Act  of  1976. 

rV.  Comment  Procedures 

A.  A  vailability  of  DEIS 

Copies  of  the  DEIS  may  be  obtained 
from  the  Project,  Manager,  Uranium  Mill 
Tailings  Remedial  Action  Project  Office. 
U.S.  Department  of  Energy,  5301  Central 
Avenue,  NE..  Suite  1720.  Albuquerque. 
New  Mexico  87108.  Phone  (505)  844- 
3941. 
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Copies  of  the  DF1I5  are  avaikibie  for 
public  inspection  at  the  fuIlowiAg 
locations: 
UNC  Technical  Services.  Inc..  2597  B  3/4 

Road.  Grand  Junction,  CO  81503 
Energy /Environment  Center.  Denver 

Public  Library.  1357  Broadway, 

Denver,  CO  80210 
Mesa  County  Library,  5301  Grand 

Avenu*.  Crrand  |tin<:tlon,  CO  81502 
National  Wildlife  Federation  lubmry, 

Fleming  Law  BuildinR.  Boulder.  CO 

80309 
F.nvirofMiwntal  Center.  University  of 

C(4ofad(»,  Boukier,  CO  80309 
Leamixig  Resource  Center.  \les^ 

College,  Box  2647.  Grand  junctmn.  CO 
l.lbrwry,  Chicago  Operatuin«  OfTice.  U.S. 

DepartBoent  of  Energy.  9WX)  South 

Cass  Avenue.  Argonne.  II.  R063P 
Library.  Idaho  Operations  Office,  U.S. 

tVpartment  of  Enerny.  550  Second 

Street.  Idaho  Falls.  lU  83401 
Rifle  Branch  Library,  357  F.<Mt  Avefl«e. 

Rifle.  CO  8teS0 
The  Libranea.  DocooienU  Deparlnient. 

Coloradu  Stale  Univertity,  Fort 

Coilina.  CO  80523 
Albuquerque  OperaXiona  Office.  U.S. 

Departnent  of  fjnerny.  National 

Atomic  Museum,  Kirtland  Air  Force 

Base  East.  Albuquerque.  fiM  87115 
Freedom  of  Information  Reading  Room. 

U.S.  Department  of  Enerxy.  Room  lE- 

190.  Fom-stal  Boildinj?,  1000 

lntUT)e«dence  A»enue.  SW, 

Wrtshin^ton.  UC  Z<fi85 
Library.  Nevada  0|)eration«  Offioe.  U.S. 

Department  of  Energy.  27 S3  South 

Highlaod  Uriv«.  Las  Vejjaa.  NV  8»114 
Library.  Oak  Rid^  Operatiooti  Offic«. 

U.S.  Department  of  Energy,  Fed^yal 

Bialdins.  Oaii  Ridge,  TN  37830 
Library.  Richland  Operations  OfTiceu 

U.S.  Department  of  Energy,  Federal 

Building,  Richland,  WA  99352 
Library.  Savannah  River  Operatkins 

Office,  U.S.  Department  of  Energy, 

Aiken.  SC  29801 

B.  Written  Conuneats 

Interested  parties  are  invited  to 
provide  wntten  camratntB  on  tbe  UEtS 
to  the  Proiect  Mana^r  m  Alt)uquerqi»e. 
New  MexKXi.  at  the  address  fftven 
titx>ve.  Ail  cdounents  and  related 
informabon  should  t>e  received  by  the 
DOE  by  luly  13,  1987.  in  ord«-  to  en«ure 
consideration  in  prepanns  tiie  FEIS. 
Written  and  oral  comments  will  be 
given  equal  considerBtron. 

Any  material  i*o<  actompnnied  by  a 
statement  of  confidentiality  will  l>e 
ccm«4dered  to  be  nov-confidentiaL  The 
IX3E  reserves  the  h^X  \o  deieraime  the 
coafvlentwl  tt«t«8  oC  tke  tnfannatioa  or 
data  iu\A  to  treat  it  accorduvt  to  its 
iletennination. 

Interested  parties  are  aiao  lovited  to 
provide  wntten  comments  on  the  DOE'S 


apptication  to  tiie  BLM  to  witiidraw  the 

land  associated  w:th  the  Rifle  UMTR.'X 
Project  sites.  Written  comments  should 
be  received  by  the  BlJwl  at  the  addresses 
given  above  by  AiiRnst  31. 1987,  in  order 
to  be  coTtsiriered  in  the  detrrminatior  of 
whether  or  not  t+ie  lami  will  be 
withdrawn  and  resf?rved  as  reij«e«ted 
by  the  DOE. 

C.  Public  Hearing 

1.  Part«cipatM>n  Procedures 

A  puUic  hearing  on  the  draft 

stalenieai  will  be  \u.-{d  at  City  ILull,  202 
Railroad  Ave..  RiGe,  Colorado,  on  July  9. 
1987,  at  2iX)  piB  and  7:00  pm  to  provide 
an  opportunity  for  oral  preaenlations  by 
intereated  persons.  Wntten  and  oral 
comments  wiD  be  given  equal 
consideration. 

A  DOE  official  will  designate  a 
presiding  officer  to  ckair  thfe  bearing. 
This  will  luit  be  a  judicial  or 
evidentiary-type  heanng. 

Any  person  wko  desires  to  speidt  at 
the  heanr^  ihouid  notify  the  Project 
Manajjer  at  the  Albuquerque,  New 
Mexico,  address  listed  above  by  June  26, 
1987.  so  that  time  can  be  scheduled. 
Although  not  required,  persons  who 
intend  to  speak  are  encouraged  to 
provide  a  brief  summary  of  the 
presentation. 

Individuals  who  did  not  make  an 
advance  arrangement  to  speak  may 
register  to  speak  at  the  heariiy?.  After  all 
scheduled  speakers,  an  opportmiity  will 
be  provided  to  these  individuals  to 
speak.  Time  for  each  participaTit  may  be 
limited  depending  rm  the  ttme  (rvailaWe 
and  the  nwmhrr  of  responses. 

2.  Coruluct  of  Hearing 

The  DOE  will  arrnn^  the  schedule  of 
presentations  to  be  heard  and  will 
establish  basic  rules  end  f>rocedMre«  for 
conducting  the  heanng  The  length  of 
each  presentation  may  be  limited 
dependinft  on  the  nurober  of  persons 
desiring  to  speak. 

Questions  may  t»e  asked  only  by  those 
conductin<<  the  Hearing  and  th«Te  wdl  be 
no  cruss-examioatian  of  persons 
presenting  statements. 

Any  further  pnxxdoral  relea  Deeded 
for  the  proper  conduct  of  the  hearing 
will  t>e  axtTKranced  by  the  preskhng 
offioer  al  tbe  start  of  the  heamq^. 

A  tranacript  of  the  hearing  «rfil  be 
made  and  tlw  entire  reoord  of  the 
heHnng  indading  the  tranacript  wUi  be 
retuioed  by  die  DOE  and  aiade 
avaiiabfe  iar  mapection  at  the  aarac 
loca turns  a»  listed  above  for  rrvtew  of 
the  DEiS.  Any  peraoo  aiay  pordtase  a 
copy  of  the  transcript  from  the  reporter. 


laatipd  IB  Waslar^on.  DC.  May  la.  19S7. 
William  R.  Voickt.  \t.. 
Director.  Office  uf  Hemednii  Actnut  attd 
Waste  Tec/inoJogy  Off  ice  of  Nacieiu  Energy. 
[ra  Doc  87-12493  Filed  6-1-87.  ft4S  am] 

BILLING  COOC  SAM-St-SI 

Ejttenslon  ot  Public  Comment  Period 
on  the  Environmental  Impact 
Statement  Safety  Enhancenwnl 
Prooram;  N  Reactor,  Hanford  Site  Near 
Richland.  WA 

M/emcr.  Departraent  of  Energy  (DOEl. 
ACnON:  Announcement  of  extension  of 
public  comment  period. 

summary:  Tbe  DOE  annoanoes  its  intent 
to  extend  tbe  public  scoping  comment 
ptTiod  oo  tbe  Environmental  hnpact 
Statement  (FJS)  on  the  propoaed  Safety 
FjihanceiBent  Program  (SEP)  (Ref-  DOE/ 
RL  87-05,  N  Reactor  Safety 
Enhancement  Prograia  Summary 
Descnption.  April  1967)  for  the  N 
Reactxir  at  the  llanford  Site  near 
Richland,  Washington.  The  DOE 
previously  announced  public  scoping 
comment  period  would  end  on  May  27, 
1987  (52  FR  16432.  May  5.  1987). 

The  purpose  of  this  notice  is  to  amend 
the  previous  announcement  referenced 
above,  and  the  Notice  of  Intent  (NOI)  to 
prepare  an  EIS  (.52  F'R  12453),  by 
announcing  that  the  public  scoping 
coroment  period  is  exteinJed  to  lune  12. 
1987. 

All  Federal,  State  and  k>cal  ageitctes. 
interested  orfanrzations  ahd  indrvkhials 
desiring  to  submit  wntten  comments  or 
sugjtestions  for  consideration  in  the 
preparation  of  this  EIS  are  invited  to  do 
so  Upon  completion  of  the  Draft  EIS 
(DEUS),  its  availatitlity  mil  be 
annouoced  in  the  Fadaral  Re^ater.  at 
which  time  comments  froai  the  public 
will  af(Bin  be  sohcited.  Comments 
received  during  the  DEIS  public  review 
period  will  be  used  in  prepanng  the 
FioaJ  EIS. 

DATE  Written  coounenta  or  sugnestions 
to  assist  DOE  m  identifying  significant 
enviroomental  issues  and  the 
appropnate  scope  of  the  EIS  are 
requested  by  juoe  IZ  1987.  Wntten 
comments  received  after  that  date  will 
be  considered  to  the  degree  practicable. 
ADOMESWlc  Written  oooiments  <x 
sagjiesbons  should  be  sutimitted  to:  \Ar. 
lorn  Baunam,  Office  td 

r BMinirnhnfii  U.S.  Department  of 

Energy.  PjO.  Box.  SfO.  Bichknd. 
Waaiaagtoo  0e3&2  (506)  37S-2S1& 

Those  not  desHntg  to  aabmit 
ooBuaents  or  sugRestions  at  tius  tiaae  bat 
who  %«odkl  tike  to  reoenre  a  copy  of  the 
Draft  EIS  for  reN-iew  and  commeai  when 


it  is  issued  should  notify  Mr.  Tom 
Bauman  at  the  address  listed  above. 
When  the  Draft  EIS  is  complete,  its 
availability  will  be  announced  in  the 
Federal  Register  and  in  local  news 
media,  and  comments  will  again  be 
solicited. 

Related  NEPA  documentation. 
Documents,  pursuant  to  the  National 
Environmental  Policy  Act  (NEPA),  have 
been  or  are  being  prepared  for  other 
activities  at  Ffanford  that  are  related  to 
but  not  within  the  scope  of  the  proposed 
SEP.  These  ElS's  are: 

1.  U.S.  Department  of  Energy,  Draft 
Elnvironmental  Impact  Statement, 
Disposal  of  Hanford  Defense  High- 
Level,  Transuranic  and  Tank  Wastes, 
DOE/EIS-0113,  Vol.  1.  2.  and  3.  March 
1986.  U.S.  Department  of  Energy, 
Washington.  DC 

2.  U.S.  Department  of  Energy,  1982 
Final  Environmental  Impact  Statement — 
Operation  of  PUREIX  and  Uranium 
Oxide  Plant  Facilities,  DOE/EIS-0089, 
1982.  U.S.  Department  of  Energy. 
Washington.  DC. 

3.  U.S.  Energy  Research  and 
Development  Administration,  1975  Final 
Environmental  Statement,  Waste 
Management  Operations,  Hanford 
Reservation.  Richland,  Washington.  Vol. 
1  and  2,  ERDA-1538.  U.S.  Energy  and 
Research  Development  Administration, 
Washington,  DC. 

Other  documentation.  Copies  of  the 
Safety  Enhancement  Program  (Ref: 
DOE/RL  87-05.  N  Reactor  Safety 
Enhancement  Program  Summary 
Description,  April  1987)  and  other  DOE 
documents  references  in  this  notice  that 
are  planned  to  be  used  in  preparing  this 
EIS  and  other  related  background 
information  are  available  for  inspection 
at  the  following  locations: 

1.  U.S.  Department  of  Energy. 
Forrestal  Building.  Freedom  of 
Information  Reading  Room  IE-190. 1000 
Independence  Avenue.  SW., 
Washington.  DC  20585.  (202)  586-6020. 

2.  Richland  Public  Library,  Swift  and 
Northgate.  Richland.  WA  99352,  (509) 
943-9117. 

3.  Spokane  Public  Library,  Comstock 
Building  Library,  W.  906  Main  Avenue, 
Spokane.  WA  99201.  (509)  838-4226. 

4.  Timberland  Regional  Library,  415 
Airindustrial  Way  SW.,  Olympia.  WA 
98501.  (206)943-5001. 

5.  Multnomah  County  Library,  801 
SW.  10th  Avenue.  Portland,  OR  97205, 
(503)  233-7201. 

6.  US.  Department  of  Energy,  Public 
Reading  Room,  P.O.  Box.  900,  Federal 
Building.  Room  157,  Richland.  WA 
99352,  (509)  376-8583. 

7.  Walla  Walla  Public  Library.  238  E. 
Alder.  Walla  Walla,  WA  99362,  (509) 
527-4550. 


8.  Seattle  Public  Library,  1000  4th 
Avenue,  Seattle,  WA  98104.  (206)  625- 
2665. 

9.  Lewis  and  Clark  College  LJbrary. 
8th  Avenue  and  6th  Street.  Lewiston.  ID 
83501.  (208)  799-2236. 

Signed  in  Washington.  DC,  this  28th  day  of 
May.  1987,  for  the  United  States  Department 
of  Energy. 
Mar>'  L  Walker. 

Assistant  Secretary  for  Environment,  Safety 
and  Health. 

(FR  Doc.  87-12627  Filed  6-1-87;  8:45  am] 
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Office  of  General  Counsel 

Intent  To  Gtunt  Partially  Exclusive 
Patent  License;  Dr.  Thomas  G.  McRae 

Notice  is  hereby  given  of  an  intent  to 
grant  the  Dr.  Thomas  G.  McRae.  of 
Livermore.  California,  a  partially 
exclusive  license  to  practice  in  the 
United  States  the  invention  described  In 
U.S.  Patent  No.  4.555,627,  entitled 
"Backscatter  Absorption  Gas  Imaging 
System."  The  patent  is  owned  by  the 
United  States  of  America,  as 
represented  by  the  Department  of 
Energy  (DOE). 

The  proposed  license  will  be  partially 
exclusive,  i.e.,  limited  to  the  field  of  use 
of  applications  other  than  surveillance 
of  marine  vehicles,  will  be  subject  to  a 
license  and  other  rights  retained  by  the 
U.S.  Government,  and  will  be  subject  to 
a  negotiated  royalty  provision.  DOE 
intends  to  grant  the  license,  upon  a  final 
determination  in  accordance  with  35 
U.S.C.  209(c).  unless  within  60  days  of 
this  notice  the  Assistant  General 
Counsel  for  Patents,  Department  of 
Energy,  Washington,  DC  20585,  receives 
in  writing  any  of  the  following  together 
with  supporting  documents: 

(i)  A  statement  from  any  person 
setting  forth  reasons  why  it  would  not 
be  in  the  best  interests  of  the  United 
States  to  grant  the  proposed  license;  or 

(ii)  An  application  for  a  nonexclusive 
license  to  the  invention  in  the  United 
States,  in  which  applicant  states  that  he 
has  already  brought  the  invention  to 
practical  application  or  is  likely  to  bring 
the  invention  to  practical  application 
expeditously  in  the  field  of  use  of 
applications  other  than  surveillance  of 
marine  vehicles. 

The  Department  will  review  all 
written  responses  to  this  notice,  and  will 
grant  the  license  if  after  expiration  of 
the  60-day  notice  period,  and  after 
considertion  of  written  responses  to  this 
notice,  a  determination  is  made,  in 
accordance  with  35  U.S.C.  209(c).  that 
the  license  grant  is  in  the  public  interest. 


Issued  in  Washington,  DC  on  May  26, 1987. 
).  Machael  Farrell, 
General  Counsel. 
(FR  Doc.  87-12463  Filed  6-1-87:  8:45  am] 
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lntem?tlonal  Energy  Agency  Industry 
Working  Party  et  al.;  Meetings 

In  accordance  with  section 
252(c)(l)(A)(i)  of  the  Enei^gy  Policy  and 
Conservation  Act  (42  U.S.C. 
6272(c)(l)(A)(i)),  the  following  meeting 
notices  are  provided: 

L  A  meeting  of  the  Industry  Working 
Party  (IWT)  of  the  International  Energy 
Agency  (lEA)  will  be  held  on  June  9, 
1987,  at  the  offices  of  the  lEA,  2  rue 
Andre  Pascal,  Paris,  France,  beginning 
at  9:30  a.m.  The  agenda  for  the  meeting 
is  as  follows: 

1.  Evaluation  of  Crude  Oil  Register. 

2.  Review  of  lEA  Secretariat  Paper  on 
Trends  in  Trading  and  F*ricing. 

3.  Review  of  Future  Meetings. 

II.  A  meeting  of  the  Industry  Advisory 
Board  (lAB)  to  the  lEA  will  be  held  on 
June  9, 1987.  at  the  offices  of  the  lEA  at 
the  aforesaid  location,  beginning  at  2:30 
p.m.  The  agenda  for  the  meeting  is 
follows: 

1.  Opening  remarks. 

2.  Approval  of  Record  Note  of  LAB 
Meeting  of  April  7, 1987. 

3.  Correspondence  and 
Communications  with  lEA  and 
Reporting  Companies. 

4.  U.S.  Plan  of  Action. 

5.  lEA  Emergency  Preparedness  Tests. 

6.  Emergency  Stocks: 

a.  Quality  of  Oil  Stocks. 

b.  Emergency  Minimum  Operating 
Requirements — Establishment  of  a 
Study  Group. 

7.  Consultations  on  Coordinated 
Emergency  Response  Measures: 

a.  Explanatory  Note  to  Operations 
Manual. 

b.  Draft  Operations  Manual. 
8. 1988  Program  of  Work. 

9.  Other  Topics: 

a.  End-May  Oil  Market  Report. 

b.  Base  Period  Final  Consumption 
(BPFC)  (2Q86-1Q87). 

10.  LAB  Organization,  Leadership  and 
Succession. 

11.  Date  of  Next  Meeting  and  Future 
Business. 

III.  A  meeting  of  the  lAB  will  be  held 
on  June  10. 1987,  at  the  offices  of  the  lEA 
at  the  aforesaid  address  beginning  at 
9:30  a.m.  This  meeting  is  being  held  in 
order  to  permit  attendance  by 
representatives  of  U.S.  company 
members  of  the  lAB  at  a  meeting  of  the 
IEA'8  Standing  Group  on  Emergency 
Questions  (SEQ)  which  is  scheduled  to 
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be  heid  at  the  aforesaid  locatraa  an  that 
date.  The  agfrida  for  the  aeetioi^  M 
under  the  control  of  the  SEQ.  It  is 
ex  peeled  tha^  the  ioHtrwiag  <kult  ttfettcy 
will  be  followed: 

1.  Adoption  of  the  Agenda. 

2.  Summary  Record  of  the  56th 

3.  GoveminR  Board  Mwtrng  at 
Ministenal  Levtji — bapiiCMlMMU  fur 
FkUure  Work  of  the  StQ 

4.  IKA  Ttisl  hiMies: 

a.  lEA  Emerjiency  Preparedi«;8S  Tests. 

b.  Test  of  Coordinated  Rawrj^ency 
Response  Measttres. 

5.  EmJU^ency  Stocks; 

a.  Quality  of  Stocks. 

b.  Ejnerpency  Miaunmn  Operating 
RttquixtTueiits — E»tubli^imvnt  uf  a 
Study  Group. 

6.  Other  Eraernency  Preparedness 
issnes: 

a.  Consultations  on  Cmtnhna^eid 
Emergency  Re»pon««  Measures. 

b.  Explanatory  Note  to  Opera tiorm 
Manual. 

c.  Draft  Operations  Manual. 

d.  Next  CytJe  of  Exneisency  Response 
Program  Reviews — Emergency  Resporwe 
Programs  Questionnaire — Final 
Proposal. 

e.  Workshop  on  Practical  A.spect«  of 
Oil  ConsumptuMi  Reduction  M^iasures — 
Results.  Conclusions,  and 
Recommendation*. 

7. 1988  Program  of  Work. 
a  Other  Topics: 

a.  F.nd  May  Oil  Market  Report. 

b.  BPFC  [2Qa6-lQ87). 

9.  Any  Other  Business. 

10.  Date  of  Next  Meeting. 

As  provided  in  section  252{cMlXA)(ii] 
of  the  Energy  J\ilicy  aod  Conservation 
Act,  the  IVV  P  and  lAB  meetings  are  optn 
to  representatives  of  members  of  the 
IWP  and  LAB,  their  counael, 
representatives  of  the  Departments  of 
Energy.  Justice,  State,  the  Federal  Trade 
CommiBston.  and  the  Gent?ral 
Accounting  Office.  repre.*entatives  of 
committees  of  Congrese.  represenlatiTt'S 
of  the  lEA.  representatives  of  the 
Commission  of  the  European 
Commimities.  and  inviiees  of  the  IWP. 
lAB  or  the  l¥..\.  The  SF.Q  meeting  is 
open  only  to  the  aforesaid  persons, 
repreeenlatives  ol  members  of  the  SE^. 
aad  invitees  of  the  SEQ. 

iannr^  in  Wsshington.  DC,  May  Zf,  1»7. 
I.  Michael  Farretl, 
CeneraJ  CoimseL 

[FR  Doc  fi7-124&2  Fii«d  «-l-£7i  A4^  aoij 
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FEDERAL  COMMKJJItCATlOltS 


(CC  Dockst  Na  •2-t22;  CC  Docksl  No.  78- 
97,  PhswttiPCC  87-1611 

Interconnection  Arrangamenls 
Btm—n  and  Among  ttM  i>om— tic  «nd 
IniemaUonat  Record  Carriers 

AGENCY:  Federal  Communications 

Commission. 

action:  Memorandum  opinion  and  order 

on  recoaaideratiaiL 

summary:  The  Commi««»oo  denied 
rwyonsKleratRKi  of  it8'e*irlM»r  d«ci»*<>n  (o 
require  interconnected  earners  to 
reimburse  Western  Union  for  prior 
discounts  taken  with  FespetU  to 
intercoruieclion  service  for  telex  and 
TWX  traffic.  The  FCC  also  concluded 
that  the  neimhursenient  re<|»ured  m  its 
previous  twder  shoukl  be  reduced  The 
ComnusBicm  had  received  fiv«  petitions 
for  reooasiderHlMJO  ot  its  earlter 
decistiKi.  This  order  will  allovr  Western 
Union  to  prote<*d  with  its  daua  for 
reimb  u  r»<  1  at' n  t . 
EPFECTtVE  DAT€:  (line  3, 19«7. 
FOR  FURTHER  INFO*W«ATK)N  CONTACT: 
Linda  M  (>x>dman.  2<)Z^.'12-«n7 
SUPPtiMENTAHY  INFORMATION:  This  18  a 

summary  of  the  CommissitTn's 
Meirnjrandnm  Oirtnion  and  Order  on 
Recnnsidenilirm  in  CC  Dockpt  Noa  78- 
97  and  82-122.  adopted  April  30.  t9«7 
The  full  texts  of  Commission  decisions 
are  available  for  inspection  and  cripying 
durrng  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  320).  I<n9  M 
Street  NW..  Washinj^ton.  DC.  The 
complete  texts  may  also  be  pnrchased 
from  the  Commission's  copy  contractor. 
Intematicmal  Transcription  Serrice, 
(202)  857-3800.  2100  M  Street  NW..  Sirfle 
140.  Washington,  DC,  20037. 

Summary  of  MamoraBdum  Opinion  and 
Ordar  on  Rsconsidaratioo 

On  May  2.  1906,  the  FCC  released  a 
Rt'imhur»'ment  Order  in  this  proceeding 
which  ordered  a  retroactive  adjustment 
of  an  inl«im  telex /TWX  rate 
prescriptioa  established  by  the 
CAjmsMSJUon  in  19B2  (51  FR  17095.  May  8, 
lil86j.  By  this  Memoraadnm  Opuuun  and 
Order  on  Reconskieratian.  the 
CommiHSion  rejects  petititxis  for 
reconsideration  of  the  ReiiDbursanent 
Order 

The  interim  rate  prescnpOon  at  «sue 
bere  had  requu^  Western  Umoo  to 
provide  teiex/TWX  service  to 
interctinnecied  carriers  at  rales 
di»co«uQted  15  percent  Iron  (he  rates 
chaiyd  the  general  puhl*c  Cor  the  sase 
service.  The  retroactive  ad)w«men( 
eitaunated  the  discount  and  reqwin^d  the 


interconnected  canters  to  reiaiburse 
Western  (Jraoa  kv  the  amount  of  the 
discounts  taken  on  intercoiuiected 
domestic  telex ^TWX  h-af&c  and  on  the 
domestic  haul  of  inbouad  intematiooal 
traffic  between  (une  19B2  and  August 
1984. 

The  Commission  deterrrrines  m  this 
Order  that  the  reasoning  that  initially 
prompted  adaption  of  the 
Rejmbursemfnt  Order  \a  still  valid. 
However,  the  Commission  concludes 
that  the  reimbursement  required  in  its 
previous  order  should  be  reduced  to 
reflect  higher  tariffed  rates  already  patd 
by  interconnected  carriers.  Thas.  the 
Comnus«o«  cakulatiis  that  the  rf^quired 
reimbufsement  shuuld  be  only  51 
percent  of  the  amount  originally 
ordered. 

Ordering  Clauses 

Accordir^ly.  Uie  Commission  orders 
that  the  petitions  for  reconsideration  are 
denied  and  all  onauthonzed  pieadiags 
are  dismissed  Further.  Western  Union 
is  ordered  to  file  a  formal  ooaplaJnt 
with  the  Enforcement  Division  of  the 
Common  Carner  Bureau  seeking 
payment  of  the  reimbursements,  as 
adjusted  in  this  Order. 

Ft'derai  Cumiauaitutioru  Comniissioa 

William  I-  Tri<-ari«). 

SecflpfOi^ 

[FR  Doc  87-12233  Piled  6-l-«7.  8:45  sbi] 
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IFCC  Ho.  BT-IMl 

Appllcatton  tor  Review  o<  Monetary 
rorfeHure  Aeeeeaed  Againat  Sanaui 
Electronics  Corp. 

agency:  Federal  ConiiBumcations 

Commission. 

action:  Order  regardiiig  review  of 

monetary  forfeiture. 

8UM«Mirr.  This  action  affirms  the  Field 
Operations  Bureau's  decision  to  uphold 
a  monetary  forfeiture  assessed  against 
Sansui  Electronics  Corporation  [Sansui). 
The  forfeiture  ws  imposed  for  Sansui's 
willful  violation  of  47  CFR  2.1205(a)  by 
omitting  required  FCC  forms  from 
papers  suhnwtted  to  US.  Customs 
Service  with  certain  RF  devices  that  it 
was  importing  Sansui's  application  to 
mitigate  the  forfeiture  is  based  apoa  a 
sug^sted  policy  change  (assess  k>wer 
forfeiture  for  second  vKilations)  that  the 
Commission  recently  refused  to  adopt 
The  Comaussiun  has  found  that  such  a 
policy  could  lead  to  a  breach  at  lU 
enforcement  duties. 


FOR  FURTHER  iwroimaTiow  contact: 

Damon  Martin,  Fiekl  Operations  Bureau, 
Washington.  DC  20&54.  (202)  632-7240. 

Federal  Communications  Commission. 

WiHiani  J.Tricanoo,  — 

Secretary. 

(FR  Doc  87-12236  Filed  8-1-87;  8:45  am) 
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kiterpretation  of  Roles  Concerning 
Form  740;  FUlng  Requirements  for 
Certain  Very  Low  Power  Radio 
Frequency  Devices 

May  13. 1987. 

In  the  past  few  years,  the  Commission 
has  observed  a  substantial  increase  in 
the  quantity  of  imported  restricted 
radiation  devices.  Of  particular  interest 
is  a  group  of  devices  identified  as 
musical  greeting  cards,  quartx  watches 
and  clocks,  modules  of  quartz  watches 
and  clocks,  and  battery  powered  hand- 
held calculators  and  electronic  games 
not  requiring  connection  to  AC  power. 
These  devices  are  powered  from  very 
low  level  power  sources  and  pose  no 
risk  of  causing  harmful  interference. 
However,  like  other  radio  frequency 
(RF)  devices,  they  have  been  required  to 
submit  an  FCC  Form  740  to  permit  their 
entry  into  the  United  States. 

Part  2.  Subpart  K,  of  the  Commission's 
Rules,  describes  the  conditions  under 
which  RF  devices,  capable  of  causing 
harmful  interference  to  radio 
communications  may  be  imported  into 
the  U.&A.  In  fact  the  above-described 
devices  are  virtuaiiy  incapable  of 
causing  harmful  interference. 
Accordingly,  the  Chief  Engineer  and  the 
Chief  of  the  Field  Operations  Bureau 
have  determined  that  the  requirements 
of  Subpart  K  do  not  applay  to  these 
devices  and.  as  of  the  date  of  the  Pubhc 
Notice,  the  filing  of  an  FCC  Form  740 
will  no  longer  be  required  for  their 
importation. 

For  additional  infonnation  contact  Paul 
Hams  at  (202)  632-6345. 
Federal  Communications  Commission. 
William  J.  Tricarico. 
Secretary. 

|FR  Doc  87-12337  Filed  8-1-87;  8:45  am] 
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FEDERAL  HOME  LOAN  BANK  BOARD 

Senior  Executtve  Service  Performance 
Review;  Updated  Memt>ershlp 

In  accordance  with  Title  IV  of  the 
Civil  Service  Reform  Act  of  197a  the 
Federal  Home  Loan  Bank  Board  hereby 
gives  notice  of  new  memberships  on  the 
SES  Performance  Review  Board.  Current 


members  are  S.G.  Ftank  Haas,  Ul 
(Chairman),  Jean  C.  Chabot.  Richard  L 
Petrocci.  Richard  C  Pickering,  Harry 
Quillian.  and  fulie  L  Williams. 
FOR  FUflTNER  INFONMATtOM  CONTACT: 

William  R.  Casey,  Director  of  PersoiMiel, 
Federal  Home  Loan  Bank  Board,  (202) 
377-6050. 
|eff  Sconyers, 

Secretary.  Federal  Home  Loan  Bank  Board. 
[FR.  Doc.  87-12503  Filed  6-1-87.  8;46  am) 

BILLING  OOOC  S72«-«t-«l 


FEDERAL  MARITIME  COMMISSION 

Agreen>ent(8)  FDed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  fihng  of  the 
following  agreement(8)  pursuant  to 

section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street, 
NW.,  Room  10325,  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission.  Washington.  DC 
20573,  within  10  days  after  the  date  of 
the  Fedend  Regisler  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  S  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  Noj  202-009968-019. 

Title:  Inter-American  Freight 
Conference  Puerto  Rico  and  U.S.  Virgin 
Islands  Area. 

Parties: 

A.  Bottacchi  S.A.  De  Navegacion 
C.F.Le.I. 

A/S  Ivarans  Rederi 

Companhia  Maritima  Nacional 

Companhia  De  Navegacao  Lloyd 
Brasileiro 

Empresa  Lineas  Maritimas  Argentinas 
Sociedad  Anonima  (Elma  S/A) 

Empresa  De  Navegacao  Allianca  S.A. 

Frota  Amazonica  SJi. 

Paxicon.  Inc. 

Suriname  Line 

Transportacion  Maritima  Mexicana, 
S.A. 

Synopsis:  The  proposed  amendment 
would  provide  for  independent  action  on 
freight  forwarder  compensation  payable 
to  licensed  customs  brokers  in 
connection  with  export  shipments. 

Agreement  Na:  202-010122-01  a 
Title:  Inter-American  Freight 
Conference  Area  River  Piate/Puerto 
Rico  and  U.S.  Virgin  Islands/River  Plate. 

Parties: 


A  Bottacchi  SA.  De  Navegacion 

C.F.Le.I, 
A/S  Ivarans  Rederi 
Companhia  Marituna  Nscional 
Companhia  De  .Navegacao  lioyd 

Brasileiro 
Empresa  lineas  Maritinwjs  Argentina* 

Sociedad  Anonima  (Elma  S/A) 
Transportacion  Maritima  Mex>cana. 

S.A. 
Synopsis:  The  proposed  amendment 
would  provide  for  independent  action  on 
freight  forwarder  compensation  payable 
to  licensed  customs  brokers  in 
connection  with  export  shipments. 

Agreement  No.:  203-011117. 
Titie:  North  Amenca/Austraiasia 
Interconference  and  Carrier  Discussion 
AgreemenL 
Parties: 
Pacific  Coast/Australia-New  Zealand 

Tariff  Bureau 
U.S.  Atlantic  «  Gulf/ Australia-New 

Zealand  Conference 
Shipping  Corporation  of  New  Zealand 
Limited  a 

Blue  Star  Line,  Ltd. 
Pacific  Australia  Direct  Line 
Columbus  Line 

Associated  Container  Transportation 
(Austraba)  Ltd.  (Pace  Line) 

Synopsis:  The  proposed  agreement 
would  permit  the  parties  to  exchange 
information  and  discuss  matters  of 
mutual  interest  m  the  agreement  trade: 
to  agree  on  rates,  rules,  terms  and 
conditions  of  service  in  the  trade  and  to 
discuss  and  finalize  cooperative  service 
arrangements  Adherence  to  any 
agreement  reached  would  be  voluntary. 

By  Order  of  the  Federal  Maritime 

Commission. 

)o8epb  C.  Polking, 

Secretary. 

Dated:  May  28, 1987. 

[FR  Doc.  87-12445  Rled  6-1-87;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Ditease  Control 

Fhioridation  Strategies;  Meeting 

Actjon:  Notice  of  meeting — 
Fluoridation  Strategies  Meehng,  Federel, 
State,  and  local  public  health  officials  as 
well  as  representatives  from  the  private 
sector  who  are  involved  in  community 
water  fluoridation  will  participate. 

Time  and  Date:  The  program  is 
scheduled  for  aoo  a.m.-4  30  p.m..  June 
24-2i.  1987.  and  6:30  ajn  -ll.-OO  a  jh.  on 
June  2a  1987. 
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Place:  Viscount  Hotel.  Atlanta. 
Georgia,  (404)  321-4174. 

Status:  Open  to  public  for 
observation,  limited  only  by  the  space 
available. 

Matters  to  be  Discussed  The  Dental 
Disease  Prevention  Activity.  Center  for 
Prevention  Services,  Centers  for  Disease 
Control,  will  convene  this  meeting  of 
invited  consultants  to  discuss  specific 
strategies  for  the  promotion  of 
community  water  fluoridation  in  the 
United  States. 

Contact  person  for  wore  information: 
Thomas  G.  Reeves,  P.E..  Fluoridation 
Engineer.  Dental  Disease  Prevention 
Activity,  Freeway  Park,  Room  424. 
Center  for  Prevention  Services.  Centers 
for  Disease  Control,  Atlanta.  Georgia 
30333.  Telephones:  FTS:  236-1833, 
Commercial:  (404)  329-1833. 

DHled:  May  26. 1987. 
Elvin  Hilyer, 

Associate  Director  for  Policy  CoordinaUon, 
Centers  for  Disease  Control. 
|FR  Doc.  87-12436  Filed  ft-1-87.  8:45  am) 
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Food  and  Drug  Administration 

Eight  in  One  Pet  Product*.  Inc.; 
Withdrawal  of  Approval  of  NADA 

AGENCY:  Food  and  Drug  Administration. 
action:  Notice. 


the  firm  had  not  intent  to  market  the 
product. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sec.  512(e),  82 
Stat.  345-347  (21  U.S.C.  3eO(e)))  and 
under  authority  delegated  to  the 
Commissioner  of  Food  and  Drugs  (21 
CFR  5.10)  and  redelegated  to  the  Center 
for  Vetennary  Medicine  (21  CFR  5.84), 
and  in  accordance  with  {  514.115 
Withdrawal  of  approval  of  applications 
(21  CFR  514.115),  notice  is  given  that 
approval  of  NADA  39-769  and  all 
supplements  thereto  is  hereby 
withdrawn,  effective  June  12, 1987. 

In  a  final  rule  published  elsewhere  in 
this  issue  of  the  Federal  Register,  FDA  is 
removing  21  CFR  520  1540.  which 
reflects  this  approval  and  is  amending 
21  CFR  510.600  by  removing  the  firm 
from  the  list  of  sponsors  of  approved 
NADA'8. 

Dated  May  26.  1967. 
G«rald  B.  Guest. 

Director.  Center  for  Veterinary  Medicine. 
[re  Doc  87-12438  Filed  6-1-87;  8:45  am) 
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SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  withdrawing 
approval  of  a  new  animal  drug 
application  (NADA)  held  by  Eight  In 
One  Pet  Products,  Inc.  The  NADA 
provides  for  use  of  nitrodan  as  a  canine 
wormer.  The  firm  requested  the 
withdrawal  of  approval. 
EFFECTIVE  DATE:  June  12,  1987. 
FOR  FURTHER  INFORMATION  CONTACT 
Patricia  E.  Hasemann.  Center  fur 
Veterinary  Medicine  (HFV-216),  Food 
and  Drug  Administration.  5600  Fishers 
Lane.  Rockville.  MD  20857,  301-443- 
4()":i 

SUPPLEMENTARY  INFORMATION:  Eight  In 
One  Pet  Products.  Inc.,  100  Emjay  Blvd.. 
Brentwood.  NY  11717.  is  sponsor  of 
NADA  39-769.  which  provides  for  oral 
canine  use  of  Everfree  Nidanthel  (a  dog 
food  supplement  containing  3  percent 
nitrodan).  The  NADA  was  originally 
approved  November  28, 1970.  In  the 
Federal  Register  of  November  2. 1976  (41 
FK  4H10(1|.  the  sponsor  was  changed 
fmm  Cooper  Laboratories.  Inc.,  to  Eight 
In  One  Pet  Products,  Inc. 

By  letter  dated  November  17, 1986,  the 
sponsor  requested  the  withdrawal  of 
approval  because  the  product  was  not 
being  manufactured  or  marketed,  and 


Health  Care  Financing  Administration 

Statement  of  Organization.  Functions, 
and  D«legations  of  Authority 

Part  F.  of  the  Statement  of 
Organization.  Functions,  and 
Delegations  of  Authority  for  the 
Department  of  Health  and  Services, 
Health  Care  Financing  Administration 
(HCFA,  Federal  Register.  Vol.  46,  No. 
223,  pg.  56913.  dated  Thursd.iy. 
November  19. 1981;  Federal  Register, 
Vol.  48,  No,  198,  pg.  46434,  dated 
Wednesday.  October  12, 1983:  and 
Federal  Register.  Vol.  51,  No,  122,  pg. 
23156.  dated  Wednesday,  June  25. 1986) 
is  amended  to  reflect  a  reorganization 
for  the  Office  of  the  Associate 
Administrator  for  External  Affairs 
(AAFJV)  AAEA  is  reorganized  to 
streamline  the  substructure  to  two 
offices  instead  of  four.  Three  current 
offices  within  AAEA.  and  Office  of 
Beneficiary  Services,  the  Office  of 
Professional  and  Scientific  Affairs,  and 
the  Office  of  Intergovernmental  Affairs 
become  divisions  in  the  new  Office  of 
Public  Liaison  (OPL),  OPL  consolidates 
all  public  liaison  activities  in  a  single 
organization.  The  Office  of  Public 
Affairs  (OPA).  AAflA,  is  virtually 
unchanged.  OPA  consists  of  the  Public 
Appearance  Staff  and  three  divisions, 
the  Division  of  Media  Relations,  the 
Division  of  Public  Information,  and  the 
Freedom  of  Information  Division. 
Although  the  functional  responsibilities 
of  AAEA  are  not  changing,  the  office  is 
being  renamed  the  Office  of  the 


Associate  Administrator  for 
Communications  in  order  to  more 
accurately  refiect  the  responsibilities  of 
the  office. 

The  specific  amendments  to  Part  F. 
are  described  below: 

•  Section  F.IO  E.  Health  Care 
Financing  Administrator  (Organization), 
is  amended  to  reflect  the  new  title  for 
the  Office  of  the  Associate 
Administrator  for  External  Affairs  (FG). 
Section  F.IO.E..  now  reads:  E.  Office  of 
the  Associate  Administrator  for 
Communications  (FG) 

•  Section  FG.IO..  Office  of  the 
Associate  Administrator  for  External 
Affairs  (FG)  (Organization)  and  Section 
FG.20..  Office  of  the  Associate 
Administrator  for  External  Affairs  (FG) 
are  deleted  in  their  entirety  and  are 
replaced  by  the  new  Sections  FGlO,  and 
FG.20,  as  follows: 

Section  FG.IO.,  Office  of  the  Associate 
Administrator  for  Communications  (FG) 
(Organization) 

The  Office  of  the  Associate 
Administrator  for  Communications, 
under  the  leadership  of  the  Associate 
Administrator  for  Communications, 
includes: 

A,  The  Office  of  Public  Affairs  (FGC). 

B,  The  Office  of  Public  Liaison  (FGF). 
Section  FG,20.,  Office  of  the  Associate 

Administrator  for  Communication  (FG) 
(Functions). 

The  Associate  Administrator  for 
Communications  is  responsible  for  the 
effective<lirection  and  implementation 
of  HCFA  policies,  rules,  and  procedures 
In  the  areas  of;  liaison  with  external 
medical,  dental,  and  allied  health 
practitioners,  institutional  providers  of 
health  services,  and  academic 
institutions  responsible  for  the 
education  of  health  care  professionals; 
advising  the  Administrator,  HCFA,  and 
HCFA  components  concerning  the 
services,  requirements,  and  initiatives 
relating  to  HCFA  beneficiaries  and 
recipients:  directing  the  public  affairs 
activities  of  HCFA;  and  providing 
direction  for  HCFA  in  the  area  of 
intergovernmental  affairs,  including 
advising  the  Administrator  on  all  policy 
and  program  matters  which  affect  other 
HCFA  units  and  levels  of  government. 

A.  Office  of  Public  Affairs  (FGC) 

Plans,  directs,  and  coordinates  the 
public  affairs  activities  of  HCFA 
including  media  relations,  the 
production  of  radio,  television,  and  film 
products,  and  the  preparation  of  general 
purposes  publications.  Provides  advice 
and  counsel,  from  a  public  affairs 
perspective,  to  the  Associate 
Administrator  for  Communications  and 
all  HCFA  components.  Reviews  and 


clears  all  print,  audio- vuaal,  and  exhibit 
plant  and  material  intended  for  external 
dissemination  ar>d  serves  as  clearance 
liaison  with  the  Office  of  the  Secretary. 
Office  of  the  Assistant  Secretary  for 
Public  Affairs.  Administers  the  Freedom 
of  Information  Act  responsibilities  for 
HCFA. 

;.  Public  Appearance  Staff  (FCC-1) 

Responsible  for  the  efficient  handling 
of  speaking  requests  received  by  top 
HCFA  management  Logs  requests, 
recommends  acceptance  or  denial  of 
invitations  and  coordinates 
correspondence  for  all  invitations. 
Arranges  the  scheduling  of  speaking 
appearances,  compiles  briefing 
information,  ensures  that  talking  points 
or  speeches  are  prepared  as  necessary, 
and  conducts  follow-up  activities  such 
as  arranging  for  transcripts,  courtesy 
correspondence,  reprint  permissions, 
photographs,  and  biographies. 
Recommends  speaking  opportunities 
and  foruras  consistent  with  Agency 
goals  and  objectives  and  overall  public 
affairs  plans.  Advises  the  Division  of 
Media  Relations  on  potential  news 
opportunities  stemming  from  public 
appearances  and  speaking  engagements. 

2.  Division  of  Media  Relations  (FGC2J 

Maintains  relations  for  HCFA  with  the 
nation's  news  media  including 
nationwide  press,  radio,  television,  wire 
services,  and  individual  reporters, 
writers,  editors,  and  individual 
publications  and  broadcasters.  Provides 
writing  and  editing  services  necessary  in 
conducting  the  public  affairs  activities 
of  the  Agency.  Develops  and  carries  out 
a  general  plan  for  providing  information 
to  the  public  through  the  news  media 
and  develops  and  carries  out  plans  for 
promoting  and  disseminating 
information  on  specific  HCFA-related 
topics,  issues,  and  activities.  Responds 
to  inquires  from  the  news  media  through 
correpondence.  telephone,  and  direct 
interviews  and  arranges  for  interviews 
and  similar  response  for  the  media  with 
senior  Agency  staff.  Prepares  drafts  and 
obtains  clearances  for  press  releases 
and  statements  for  the  news  media. 
Drafts  publications,  fact  sheets,  reports, 
leafiets.  pamphlets,  white  papers, 
scripts,  articles,  and  other  background 
materials  for  distribution  to  the  general 
public  on  HCFA  programs  and  related 
topics.  Prepares  and  edits  articles  for 
submission  to  external  perioidicals  and 
publications  on  HCFA  programs  and 
prepares  matenals  as  needed  for 
internal  employee  communications  such 
as  the  HCFA  Newsletter. 


3.  Division  of  Public  Information  (FGC3) 

Produces  publications,  graphics, 
audiovisual  materials,  photography,  and 
exhibits  regarding  HCFA  programs 
intended  for  use  with  the  general  public 
through  public  affairs  activities. 
Provides  design  and  graphics  support  to 
the  Office  of  Public  Affairs  (OPA)  and  to 
HCFA  components  requiring 
publications  and  other  materials  for 
external  audiences.  Obtains  Department 
of  Health  and  Human  Services'  (HHS) 
clearances  for  HCFA  publications 
intended  for  public  distribution.  Ensures 
that  expenditures  for  pubhc  affairs 
materials  are  in  accord  with  HHS 
ceilings  and  ^lidelines.  Working  through 
an  Agency  publications  advisory  group, 
prepares  an  annual  publicatioos  agenda 
for  HCFA.  Develops  OPA's  procurement 
schedule  for  editorial  services,  graphics. 
printing,  audiovisoal  production,  and 
distribution  for  public  affairs  materials 
supporting  HCFA  programs.  Writes  and 
edits  beneficiary  material  such  as  Your 
Medicare  Handbook.  Responds  to 
routine  inquiries  for  HCFA  poblicabons 
and  routine  information  about  HCP'A 
programs.  Provides  technical  expertise 
to  HCFA  compoi»ents  regarding  the 
development  of  publications, 
audiovisual  materials,  graphics  services, 
and  exhibits.  Arranges  for  the  use  of 
HCFA  exhibits  at  meetings  and 
conventions  of  major  organizations. 
Manages  the  second  surgical  opinion 
program. 

4.  Freedom  of  Information  Division 
(FGC4) 

Conducts  activities  necessary  to  the 
receipt,  management  response,  and 
reporting  requirements  of  the 
Department  under  the  Freedom  of 
Information  Act  (FOIA)  regarding  all 
correspondence  received  by  HCFA. 
Maintains  an  orderly  log  of  all  FOIA 
requests  received  by  the  Agency,  refers 
requests  to  the  proper  components 
within  headquarters,  the  regions,  or 
among  carriers  and  intermediaries  for 
the  collection  of  the  documents 
requested,  prepares  replies  to  requesters 
including  denials  of  information  as 
permitted  under  FOIA.  and  drafts 
briefing  materials  and  responses  in 
connection  with  apjjeals  of  denial 
decisions.  Consults  with  the  Office  of 
the  General  Counsel  and  the 
Department  of  Health  and  Human 
Services'  Freedom  of  Information 
Officer  regarding  denials,  releases,  and 
appeals.  Provides  guidance  for  FOIA 
coordinators  in  HCFA  central  and 
regional  office  components  and 
maintains  up-to-date  knowledge  of 
Federal  Court  decisions  interpreting 
FOIA.  Prepares  guidelines  and  Medicare 


and  Medicaid  manual  changes  regarding 
FOIA  program,  keeps  track  of  any 
charges  levied  for  FCMA  research 
activities,  and  assures  prompt  payment. 

B.  Office  of  Public  Liaison  (FGF) 

Responsible  for  the  effective  direction 
end  implementatjon  of  HCFA  policies, 
rule*,  and  procedures  in  the  areas  of 
liaison  with  external  medical,  dental, 
and  albed  health  practitioners, 
institutional  providers  of  health 
servK:et.  and  buxiaes*  and  academic 
institutions  responsible  for  the 
education  of  health  care  professionals. 
Advises  the  Aaaociete  Administrator  for 
Communications  (AAC)  And  HCFA 
components  concertung  the  services, 
requirements,  and  initiatives  relating  to 
HCFA  beneficiaries  and  recipients. 
Provides  direction  for  HCFA  in  the  area 
of  intergovernmental  affairs  including 
advising  AAC  on  all  policy  and  program 
matters  which  affect  other  HCFA  units 
and  levels  of  government  and  advising 
AAC  and  HCFA  components  on  the 
implications  of  initiatives  in  the 
provider,  business,  and  insurance 
communities  and  on  the  impact  of 
programmatic  changes  on  business. 

1.  Division  of  Professional  and  Business 
Affairs  (FGFI) 

Maintains  liaison  with  external 
medical,  dental,  and  allied  health 
practitioners,  institutional  providers  of 
health  services,  representatives  of  the 
business  and  insurance  community,  and 
academic  institutions  responsible  for  the 
education  of  health  care  professionals. 
Provides  professional  knowledge  and 
makes  recommendations  to  the  Director. 
Office  of  Public  Liaison  (OPL)  and 
manages  the  development  of  policies, 
regulations,  procedures,  and  legislative 
proposals  which  affect  the  health  care 
field.  Serves  as  the  focal  point  in  HCFA 
for  external  health  care  groups  to  gain 
an  understanding  of  HCFA  objectives- 
Evaluates  and  transmits  suggestions  and 
criticisms  from  the  health  care  field  to 
the  Director,  OPL.  Promotes  an 
exchange  of  viewpoints  between  the 
health  cure  field  and  HCFA  components. 

2.  Division  of  Beneficiary  Services 
(FGF2) 

Provides  advisory  services  to  the 
Director,  Office  of  Public  Liaison  and 
HCFA  components  concerning  the 
services  for,  needs  of  and  initiatives 
relating  to  HCFA  beneficiaries  and 
recipients.  Promotes  an  awareness  of 
the  concerns  of  the  elderly  and  needy 
among  the  HCFA  components 
responsible  for  developing  program 
policies,  regulations,  and  legislative 
proposals.  Analyzes  the  impact  of 
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proposed  HCFA  policies,  regulations, 
and  instructions  on  beneficiaries. 
Maintains  close  working  relationships 
with  HCFA  central  and  regional 
components,  the  Social  Security 
Administration  District  Offices,  other 
Federal  agencies.  State  agencies,  and 
beneficiary  consumer  groups  to  identify 
and  assess  the  need  for  information, 
benefits  and  services,  the  impact  of 
proposed  HCFA  actions,  and  the  effects 
that  operating  systems  and  programs 
have  on  health  care  recipients.  Presents 
the  overall  HCFA  mission  and  promotes 
its  acceptance  by  beneficiaries  and 
representatives  of  their  constituent 
organizations.  Participates  with  other 
HCFA  components  in  the  development 
and  implementation  of  program 
abjectives  and  strategies  pertaining  to 
beneficiary  services.  Through  direct 
contact  with  the  elderly  and  needs,  and/ 
or  their  representative  groups. 


determines  their  health  care 
requirements  and  provides  this 
information  to  HCFA  components. 
Responds  to  beneficiary  and  recipient 
referrals  concerning  unique  or  health- 
related  problems. 

e.  Division  of  Intergovernmental  Affairs 
(FGF3J 

Provides  leadership  for  HCFA  in  the 
area  of  intergovernmental  affairs. 
Advises  the  Director,  Office  of  Public 
Liaison  on  all  policy  and  program 
matters  which  affect  other  units  and 
levels  of  government.  In  coordination 
with  the  Deputy  Under  Secretary  for 
Intergovernmental  Affairs,  the  Principal 
Regional  Officials,  and  other  HCFA 
offices,  meets  with  key  State  and  local 
officials  in  order  to  strengthen  HCFA  s 
relationships  with  other  governmental 
jurisdictions  and  to  resolve  sensitive 
intergovernmental  problems  and  issues 


Reviews  and  consults  with  State  and 
local  officials  regarding  proposed  HCFA 
policy  and  operational  issuances. 
Assesses  the  impact  on  State  and 
localities  of  HCFA  actions  involving 
penalties,  disallowances,  compliance 
actions,  or  new  performance  standards. 
Assists  States  and  localities  in 
requesting  and  obtaining  technical 
materials,  assistance,  and  support  from 
appropriate  HCFA  components.  Upon 
State  requests,  arranges  for  the 
exchange  of  HCFA  staff  with  State  and 
local  agencies.  Develops  and  provides 
briefings  on  intergovernmental  affairs 
issues  for  HCF.A  staff.  Briefs  State  and 
local  agencies  on  HCFA's  mission, 
organization,  and  functions. 

Dated:  May  11. 1987. 
Don  M.  Newman. 

Acting  Secretury:  Department  of  Health  and 
Human  Services. 
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Office  of  Human  Development 
Services 

Advisory  Board  on  Child  Abuse  and 
Neglect;  Meeting 

Agency  holding  the  meeting: 
Administration  for  Children,  Youth  and 
Families. 

Times  and  dates:  9:00  a.m.  June  22, 
1987  to  5:00  p.m.  June  23,  1987. 

Place:  Park  Terrace  Hotel,  1515  Rhode 
Island  Avenue  NW.,  Washington,  DC 

Status:  Advisory  Board  Meetings  are 
open  for  public  observation. 

Matter  to  be  considered:  At  this 
meeting,  the  Advisory  Board  will 
discuss:  Coordination  efforts  among 
Federal  agencies;  plans  for  the  8th 
National  Conference  on  Child  Abuse 
and  Neglect;  and,  other  matters  of 
importance. 

Contact  person  for  more  information: 
Carole  A.  Thompson.  National  Center 
on  Child  Abuse  and  Neglect,  P.O.  Box 
1182.  Washington,  DC  20013;  202/245- 
2856. 

Dated:  May  27. 1987. 
Carolyn  Gamett, 

HDS  Committee  Management  Officer. 
(FR  Doc.  87-12464  Filed  6-1-87;  8:45  am] 
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Child  Abuse  and  Neglect  Prevention 
and  Treatment;  Proposed  Research 
Priorities  for  Fiscal  Year  1988 

agency:  Office  of  Human  Development 
Services  (OHDS).  Department  of  Health 
and  Human  Services  (DHHS). 

ACTION:  Notice  of  Proposed  Fiscal  Year 
1988  Child  Abuse  and  Neglect  Research 
Priorities  for  the  Office  of  Human 
Development  Services  (OHDS). 

summary:  The  National  Center  on  Child 
Abuse  and  Neglect  (NCCAN)  in  the 
Children's  Bureau.  Administration  for 
Children,  Youth  and  Families.  Office  of 
Human  Development  Services  (OHDS) 
is  proposing  six  major  areas  of  research 
and  four  topics  for  research  symposia  in 
the  field  of  child  abuse  and  neglect 
prevention  and  treatment  for  public 
comment.  Comments  on  these  research 
priorities  or  suggestions  for  other 
research  priorities  are  invited.  No 
proposals,  concept  papers  or  other  forms 
of  application  should  be  submitted  at 
this  time. 

DATE:  In  order  to  be  considered, 
comments  must  be  received  no  later 
than  August  3.  1987. 


ADDRESS:  Comments  should  be  sent  to: 
Commissioner.  Administration  for 
Children.  Youth  and  Families.  Attn: 
National  Center  on  Child  Abuse  and 
Neglect,  P.O.  Box  1182,  Washington,  DC 
20013. 

FOR  FURTHER  INFORMATION  CONTACT: 

Josephine  Reifsnyder.  (202)  245-2856. 
SUPPUEMENTARY  INFORMATION:  The 

National  Center  on  Child  Abuse  and 
Neglect  (NCCAN)  conducts  activities 
designed  to  assist  and  enhance  national. 
State  and  community  efforts  to  prevent, 
identify  and  treat  child  abuse  and 
neglect.  These  activities  include: 
Conducting  research  and 
demonstrations;  supporting  service 
improvement  projects:  gathering, 
analyzing  and  disseminating 
information  through  a  national 
clearinghouse;  providing  grants  to 
eligible  States  for  strengthening  and 
improving  child  protective  service 
programs:  and  coordinatmg  Federal 
activities  related  to  child  abuse  and 
neglect  through  an  Advisory  Board  on 
Child  Abuse  and  Neglect. 

In  Fiscal  Year  1988.  NCCAN  intends 
to  continue  the  Information 
Clearinghouse  on  Child  Abuse  and 
Neglect,  the  Baby  Doe  Clearinghouse 
and  to  support  a  system  for  aggregating 
data  from  official  reports  of  child  abuse 
and  neglect  collected  by  the  States. 

There  are  two  types  of  research 
priorities  proposed  in  this 
announcement.  These  present  an 
expanded  approach  to  previous  research 
efforts  supported  by  the  National 
Center.  The  first  type  is  to  establish 
priorities  for  specific  research  projects, 
including  support  for  one  longitudinal 
study,  funding  of  four  specific  research 
areas,  and  financial  assistance  for  field 
initiated  research.  The  second  type 
proposes  four  national  symposia  to 
address  critical  topical  issues  of  major 
concern  to  academicians,  practictioners 
and  policy  makers. 

As  required  by  Pub.  L.  95-266  of  April 
24, 1978.  and  as  has  been  done  since 
that  time.  OHDS  solicits  specific 
comments  and  suggestions  concerning 
the  subject  areas  proposed.  Suggestions 
also  may  also  be  made  on  research 
topics  not  covered  in  this 
announcement,  but  which  are  timely  and 
relate  to  specific  needs  in  the  field  of 
child  abuse  and  neglect.  Suggestions  for 
Fiscal  Year  1988  research  priorities  are 
intended  to  build  on  the  current  base  of 
knowledge  in  child  abuse  and  neglect 
and  its  prevention,  identification  and 
treatment.  These  studies  are  to  benefit 
the  field  and  lead  to  improved  services 
for  children  and  their  families. 


OHDS  has  funded  numerous  projects 
on  a  wide  range  of  subjects  as  a  result 
of  these  public  comments.  The  actual 
solicitation  of  applications  will  be 
published  at  a  later  date.  No  proposals, 
concept  papers  or  other  forms  of 
application  should  be  submitted  at  this 
time.  Any  such  submission  will  be 
discarded.  Applications  for  funding  will 
be  accepted  only  in  response  to  the 
OHDS  Coordinated  Discretionary  Funds 
Program  Announcement  to  be  published 
in  the  Federal  Register. 

No  acknowledgments  will  be  made  of 
the  comments  in  response  to  this  notice, 
but  all  comments  will  be  considered  in 
preparing  the  priorities  for  child  abuse 
and  neglect  research  activities  to  be 
included  in  the  Fiscal  Year  1988  OHDS 
Coordinated  Discretionary  Funds 
Program  Announcement,  A  copy  of  this 
OiiDS  program  announcement  will  be 
sent  to  all  persons  who  comment  on  this 
Notice.  OHDS  anticipates  that  the 
program  announcement  for  the 
Coordinated  Discretionary  Funds 
Program  will  be  published  in  late 
summer  of  1987. 

Proposed  Child  Abuse  and  Neglect 
Research  Program  for  Fiscal  Year  1988 

1.  Research  Priorities  for  Soliciting 
Discrete  Projects 

a.  Longitudinal  Study 

The  National  Center  proposes  to 
support  a  developmental  grant  to  design 
a  longitudinal  hfe-course  study  of 
families  at  risk  of  or  involved  with  child 
maltreatment.  It  is  anticipated  that  the 
study  will  help  contribute  to  our 
knowledge  of  the  etiological,  casual  and 
ecological  understandings  of  child 
maltreatment.  By  focusing  on  child  and 
family  development  and  examining 
systems  theories,  the  study  will  derive 
new  insights  into  intervention, 
prevention,  amelioration  or  treatment  as 
experienced  by  the  study  sample.  The 
development  grant  will  be  used  to 
prepare  a  scientifically  valid, 
comprehensive  and  feasible  longitudial 
study  design  including  the  following:  A 
critical  review  of  the  pertinent  literature; 
identification  of  specific  study  issues; 
design  of  a  sampling  framework, 
including  sample  attrition  and  retention; 
identification  of  instrumentation 
available  or  to  be  developed;  and 
outline  of  a  problem  identification  and 
resolution  methodology. 

The  Center  may  involve  other  Federal 
agencies  and  private  foundations  in  the 
support  of  this  effort. 
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b.  Child  Fatalities 


One  study  has  estimated  that,  in  1988. 
at  least  1.200  children  died  as  the  result 
of  abuse  and  neglect.  Another  study 
suRj?est8  the  number  may  be  closer  to 
5,000  Half  the  children  died  of  battering, 
single  violent  incidents  or  the 
cumulative  result  of  repeated  episodes. 
The  other  half  died  because  of  neglect. 

Some  studies  indicate  that  it  is 
difficult  or  impossible  to  predict  a  child 
abuse  or  neglect  fatality.  Consequently, 
in  order  to  make  advances  in  the 
prevention  of  child  fatalities,  if  is 
necessary  to  examine  the  issue  of 
prediction  more  closely. 

Some  studies  indicate  that  in  most 
cases  the  perpetrator  of  the  child  fatality 
is  male.  Statistics  also  indicate  that  the 
child  IS  most  often  two  years  old  or 
younger.  However,  while  these  factors 
have  been  recognized,  precise  indicators 
of  the  factors  polentiully  leading  to  a 
child  fatality  have  not  been  forthcoming 

Research  is  needed  to  determine  if 
there  are  clear  causes  (e.g.,  personality 
attributes  of  the  parent,  specific  child 
traits  or  conditions,  precise 
environmental  factors)  of  each  of  the 
following: 

•  Approximately  fifty  percent  of  child 
fatalities  result  from  child  neglect,  and 

•  Approximately  fifty  percent  of  child 
fatalities  result  from  one  incident  of 
child  abuse,  or  the  cumulative  impact  of 
repeated  incidents  of  child  abuse 

Additionally,  if  clear  cause  is 
indicated  for  any  of  the  above  groups  of 
fatalities,  such  indicators  will  assist 
protective  services  decisionmaking  in 
the  field. 

c.  Impact  of  Investigations 

The  number  of  reports  of  suspected 
child  abuse  and  neglect  received  by 
Child  Protective  Services  agencies  has 
escalated  at  a  rate  often  beyond  the 
agencies'  capacity  to  respond  fully  to 
each  report.  In  an  effort  to  more 
effectively  channel  available  resources, 
many  States  have  implemented  risk 
assessment  systems  to  identify  and 
investigate  the  most  serious  cases. 
These  systems  are  utilized  by  intake 
workers  to  determine  probable  cause  for 
further  Investigation  of  the  report. 

As  a  result  of  this  process,  increasing 
numbers  of  families  are  being  "screened 
out".  As  a  corollary  to  current  study 
efforts  on  various  risk  assessment 
systems,  we  need  to  examine  if  these 
families  come  into  the  protective 
services  system  at  a  later  date  and  with 
more  serious  implications.  We  need  also 
to  examine  what  at  an  early 
intervention  or  warning  stage  could 
have  been  effective  in  reducing  the 


potential  for  subsequent  family 
dysfunction. 

Research  is  needed  to  answer  some 
critical  questions: 

•  What  services,  if  any.  are  provided 
to  these  families? 

•  What  is  the  impact  on  famiHes 
screened  out  at  intake? 

•  What  18  the  return  rate  of  these 

families? 

•  What  is  the  degree  of  family 
dysfunction? 

f  What  is  the  nature  of  the  abuse 
and/or  neglect  at  the  later  date? 

•  Do  any  of  the  above  vary  by  the 
level  of  training  of  the  intake  worker? 

d.  Relationship  Between  Child  Abuse 
and  Teen  Pregnancy 

In  past  years,  the  provision  of  parent 
support  and  educational  services  to 
teenage  parents  has  been  a  primary 
focus  on  child  maltreatment  prevention 
efforts.  The  rationale  for  this  focus  has 
been  the  assumption  that  parents  in  this 
age  group  represent  a  high  risk 
population  as  potential  child  abusers. 
While  anecdotal  evidence  from 
numerous  demonstration  programs 
seems  to  bear  out  this  assumption, 
contradictory  findings  have  emerged 
from  other  research  studies. 

Further  research  is  needed  in  this  area 
for  two  purposes.  First,  to  test  the 
validity  of  the  assumption  that  child 
maltreatment  among  teenage  mothers  is 
more  prevelant  than  maltreatment 
among  parents  in  other  age  groups; 
secondly,  to  explore  the  unique  causal 
factors  for  maltreatment  that  may  exist 
among  these  parents,  including  those 
that  identify  high  risk  sub-populations. 
Such  factors  may  include  situational 
stresses,  level  of  emotional  and 
psychological  matunfy.  economic 
dependency,  parental  victimizntion  as  n 
child,  and  lack  of  parenting  skills. 

e.  Child  Victim/ Witness  in  Criminal 
Proceedings 

Children  victimized  by  the  crime  of 
abuse,  particulariy  child  sexual  abuse, 
are  traumatized  by  the  experience, 
suffering  both  physically  and 
emotionally  from  their  abuse.  Further 
trauma  results  from  their  encounters 
with  the  administrative  and  justice 
systems  which  should  be  primary  agents 
for  protecting  the  child  and  delivering 
needed  treatment  services  and  care 
Child  victims  undergo  numerous  pre- 
trial interviews  and  questioning,  in 
lengthy  sessicms,  by  a  vanety  of  officials 
in  the  child  protective  service  system 
and  the  justice  system  These  young 
victims  are  expected  'o  recall  repeatedly 
a  myriad  of  facts  and  later  serve  as 
competent  witnesses  in  an  imposing 
courtroom  setting. 


To  alleviate  this  recognized  trauma, 
an  increasing  number  of  States  have 
developed  alternatives  to  the  traditional 
series  of  interviews  and  interrogations 
prior  to  the  court  hearing.  One  promising 
alternative  has  been  the  video  taping  of 
a  child's  account  of  the  offense(s) 
committed  against  him/her.  This 
alternative  has  been  used  to  reduce  the 
number  of  lengthy  interview  sessions 
which  need  to  be  conducted  with  the 
child  victim/witness. 

With  increasing  acceptance  of  and 
use  by  a  number  of  junsdiclions.  an 
examination  of  the  following  research 
questions  needs  to  be  pursued: 

•  How  does  the  video  taping  of 
interviews  meet  the  needs  of  all  the 
difference  agencies  responsible  for  the 
investigation  and  prosecution  of  the 
abuse  and  the  diagnosis  and  treatment 
for  the  child  victim  and  family? 

•  In  order  for  the  video  taped 
interview  to  be  established  as  valid  and 
useful,  what  factors  need  to  be 
considered? 

•  In  addition  to  using  the  video  taped 
interview  for  obtaining  information  that 
could  lead  to  the  discovery  of  relevant 
admissable  evidence,  what  other  uses 
can  be  made  of  the  interview? 

•  What  are  the  necessary 
educational,  training,  and  experiential 
requirements  for  the  interviewer  of  the 
child?  For  which  professional  discipline, 
e.g..  social  work,  law  enforcement? 

•  What  trauma,  if  any,  is  associated 
with  the  video  taped  interview,  and  how 
can  this  be  minirr.ized? 

f  Field  Initiated  Research 

OHDS  is  interested  in  supporting 
research  initiated  by  researchers  in  the 
child  abuse  and  neglect  field,  to  carry 
out  the  legislative  responsibilities 
established  for  the  National  Center  on 
Child  Abuse  and  Neglect  as  follows: 

.  .  Conduct  research  on  Ihe  causes. 
prevention,  identification,  and  treHtmenI  of 
child  abuse  and  neglect,  and  on  appropriate 
and  effective  investigative,  administrative 
and  judicial  procedure*  in  case  of  child 
abuM. 

Basic  research  in  the  behavioral  and 
social  sciences  which  contributes  to 
theory  development  is  not  within  the 
purview  of  this  announcement. 

OHDS  is  solicitmg  specific  comments 
on  the  appropriateness  of  filed  initiated 
research  as  a  category,  and/or  what 
specific  substantive  guidance  or 
direction  should  be  included  in  the  final 
announcement. 

2.  Research  Symposia 

In  addition  to  soliciting  applications 
for  the  above  described  studies,  during 
Fiscal  Year  1988  the  National  Center 


will  convene  four  reseaicfa  tynposia 
with  knowledgeable  groups  of  selected 
experts  on  subject  creas  of  critical 
concen  to  the  field.  The  critcfia  for 
selecting  the  topics  are  those  issues  oo 
which  some  research  and  demonstration 
e^orts  have  occurred  by  for  wbkh  there 
is  no  clear  direction  for  further 
development. 

The  purpose  of  thcM  sympoaia  is  to 
review  what  is  known  and  needs 
impleaientatioQ.  and  what  is  unknown 
and  needs  examination.  The  symposium 
may  also  provide  advice  on  multi-year 
strategies  to  implement  the  needed 
research.  This  will  be  accomplished  by 
bringing  together  small  groups  of 
selected  experts  who  will  assess  the 
major  issues,  identify  trends  aixl 
problems  in  the  field,  arul  prepare 
substantive  syirvpo&ia  reports  of 
publiahabie  quality. 

The  four  proposed  subject  areas  are: 

a.  Child  Neglect 

b.  Child  Sexual  Abuse 

c.  Intervention  Approachjes  for  Child 
Maltreatment 

d.  Child  Abuse  and  Neglect:  Systems 
Issues  at  the  Community  Level 

a.  Child  Neglect 

A  DKtnograph  based  on  a  Child 
Neglect  Symposium  hald  at  the  19B5 
Seventh  National  Conference  oo  Child 
Abuse  and  Neglect  will  be  available  in 
the  near  future.  NCCAN  is  currently 
proposing  a  follow-up  symposium  to 
provide  a  closer  examination  of 
research  issues  in  assessmerrf  and 
management  of  chiW  neglect.  Research 
issoes  to  be  addressed  would  inchide 
the  following: 

•  The  validity  of  the  practice  of 
assigning  child  neglect  a  lower  priority 
than  child  abuse,  as  a  way  of 
responding  to  an  increased  level  of 
reporting; 

•  Appropriate  time  periods  for 
treatment  of  various  types  of  neglecting 
families: 

•  Need  to  evaluate  and  treat 
children's  developmental  lags  as  well  as 
behaviiirs  of  parents: 

•  Alternative  treatment  strategies  for 
families  whose  neglect  is  primarily 
influenced  by  poverty; 

•  Use  of  long  term  support  such  as 
foster  placement  of  the  whole  family  or 
use  of  long  term  community  aides,  for 
parents  functioning  at  a  borderline  level 
(retardation,  mental  illness). 

b.  Child  Sexual  Abuse 

More  than  any  other  single  form  of 
child  maltreatment,  child  sexual  abuse 
has  been  the  object  of  public  atteatum 
and  research  efforts.  As  a  result,  there 
has  been  a  rapid  accumulation  of 
research  and  demonstration  findings  in 


the  past  few  years.  Des^te  this  fact 

child  sexual  abuse  is  most  crften  hidden 
as  evidenced  by  discrepancies  in  studies 
of  incidence  and  prevalenoe,  and  is  still 
frequently  Busunderstood  by  both  the 
public  and  professionals. 

An  urgent  need  exists  to  sort  through 
newly  emerging  data  on  child  sexual 
abuse  arKi  uncover  those  facts  which 
can  be  used  to  enlighten  the  public 
inform  treatment  ai^roaches  and  lessen 
the  risk  of  abuse  among  our  natioc's 
children. 

Some  of  the  issues  which  need  to  be 
addressed  include: 

•  How  widespread  is  the  problem  end 
are  the  numbers  growing? 

•  What  factors  lead  individuals  to 
commit  sexual  o^enses  against 
children? 

•  How  serious  a  risk  factor  is  sexual 
abuse  for  long  term  mental  health? 

•  What  treatment  approaches  for  the 
victim  and  perpetrator  exist  and  how 
effective  are  they? 

•  What  is  the  usefulness  and 
advisabihty  of  various  prevention 
approaches? 

c.  Intervention  Approaches  for  Child 
Maltreatment 

The  past  decade  has  seen  the 
proliferation  of  programs  designed  to 
treat  the  victims  of  abuse  and  neglect. 
These  trestanent  modalities  ioditide 
psychiatric  coonsehng.  aiedical  and 
legal  services,  support  groopa.  seli-faelp 
efforts,  and  multichsciplinary 
approaches.  One  disturbing  result  of  this 
growth  of  intervention  strategies  has 
been  confusion  among  professionals 
regarding  the  roost  appropriate 
treatment  intervention  to  apply  when 
abuse  cases  arise.  There  is  no  general 
consensus  among  responsible 
professionals  regarding  the  effectiveness 
of  treatment  modalities  for  discrete 
abose  and  neglect  cases.  Portber,  many 
authorities  agree  that  the  emotional 
damage  resulting  £rom  ioappropnate 
treatment  interventions  of  "helping 
agents"  may  equal  or  even  exceed,  tiae 
harm  caused  by  the  abusive  incident. 

QeaHy.  there  is  s  pressing  need  to 
review  what  is  known  about  te  relative 
effectiveness  of  diHerent  treatment 
approaches  under  various  ccmditioru 
and  to  provide  professionals  in  the  field 
with  better  information  with  which  to 
guide  their  selection  of  am  appropriate 
intervention  strategy. 

A  comprehensive  review  of  iKis 
topical  areas  would  require  d»«t  the 
following  questions  be  addressed: 

•  Are  certain  treatment  modsKties 
more  •effective  with  some  forms  of 
abuse  than  others? 


•  Should  some  forme  of  maltreatment 
receive  prionty  over  otiaers  m  the  need 
for  inter\ention' 

•  Should  treatment  approaches  vary 
m  relation  to  charactenshcs  of  the 
abuse,  such  as  its  durabon  arui 
intensity? 

•  Should  treatment  approaches  vary 
according  to  the  child  victim's 
characteristics  such  as  sex  age  and 
developmental  maturity? 

•  How  should  treatment  for  and/or 
punitive  actions  against  the  perpetrators 
be  selected  on  the  basis  of  factors  such 
as  the  nature  of  the  relationship 
between  the  victim  and  the  perpetrator 
and  existing  legal  requirements? 

•  What  consideration  should  be  given 
to  certain  situational  factors  soch  as 
parental  attitudes  toward  the  child  and 
the  incident(8).  and  the  existence  of 
community,  peer  and  family  support 
mechanisms? 

•  To  be  effective  what  are  the 
requirements  in  terms  of  length  ar>d 
intensity  of  treatment  and  staffing  for 
identified  intervention  strategies? 

d.  Child  Abuse  and  Neglect  Systems 
Issues  at  the  Community  Level 

Child  maltreatment  represents  a 
complex  problem  that  requires  the 
involvement  of  a  broad  range  of 
professional  disciplines,  community 
agencies  and  resources.  Depending  on 
the  form  and  seventy  of  maltreatment 
and  the  intervenbon  of  some 
combination  of  community  social 
services,  law  enforcement  and  the 
courts,  medical  and  mental  health 
services  as  well  as  the  educational 
systems  may  be  required. 

In  recent  years,  the  complexity  of 
cases,  along  with  escalating  caseloads 
due  to  increased  reporting,  has  crcatrd 
the  risk  for  greater  fragmentation  and 
lack  of  coordination  m  responding  to 
reports  of  child  abuse  and  neglect.  As  a 
result,  successful  intervention  in  these 
cases  has  become  more  difficult  tc 
achieve. 

A  growing  body  of  htCTSture 
emphasizes  the  need  to  go  beyond 
individual  agency  efiorts  m  oider  to 
establish  on-going  coordinating 
mechanisms  among  comraumty  agtacus 
at  the  administration  as  well  as  the 
service  delivery  levels. 

Little  research  now  exists  to  guKle 
communities  in  developing  coordinated, 
multidiscipHnary  approaches  capable  of 
providing  coherent,  cost  effective, 
multuiisciphnary  arkd  miaimsliy 
disruptive  intervention  6trateg}es  its 
children  and  their  families  Research 
may  be  needed  to  svtggest  possible 
coordinafed  response  systems  within 
differing  communities.  Such  exploration 
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should  cover  the  areas  of  system  design, 
structure,  membership,  functions  and 
resources. 

This  seminar  proposes  to  exHmine  the 
local  community  systems  affecting  (he 
response  to  child  maltreatment.  Studies 
that  examine  the  organizational  context, 
information  network,  system  design. 
Hciministration.  staffing,  resource 
allocation,  decision  process,  and 
operations  of  child  maltreatment 
systems  or  system  components  will  be 
utilized  to  increase  our  knowledge  of 
what  18  known  and  needs 
implementation  and  what  is  unknown 
and  needs  examination. 

Issues  to  be  addressed  should  include. 
but  not  be  limited  to.  the  following: 

•  The  critical  decision  path,  authority, 
responsibility  and  accountability,  from 
the  reporting  of  the  child  maltreatment 
to  implementation  of  protective  services; 

•  The  information  flow  within  and 
among  agencies  that  facilitates 
investigation,  assessment,  case  plan. 
court  hearings  and  efforts  at  treatment; 

•  Review  and  control  procedures  to 
minimize  decisions  that  result  in  failure 
to  respond  appropriately,  further  harm 
to  the  child  or  excessive  involvement  of 
false-positive  cases;  and 

•  Organizational  and  legal  barriers 
for  interagency  coordination  in  dealing 
with  child  maltreatment 

(Catalog  of  Ff<if ral  Domestic  Assistance 
Program  Number  VI  070.  Administration  for 
Children.  Youth  and  Families — Child  Abuse 
and  Neglect  Discretionary  Activities) 

Ontpd  May  27.  1987. 
Uodie  Uvingsloa. 

Commissioner.  Administration  for  Children, 
Youth  and  FamHies. 

Approved;  May  27. 1987. 
lean  K.  Elder. 

Aasmtani  Secretary  for  Human  Development 
Services-Designate. 

|FR  I)o<:  87-12381  Filed  6-1-67;  8:45  am] 
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operation  of  law  on  December  1. 1988 

(30  use.  18«) 

FO«  FURTMeR  INFORMATION  CONTACT: 

Mr  Charles  Johnson  at  (703-274-0160. 
SUPPtEHeNTARY  INFORMATION".  1    A 

p<,'tition  for  reinstatement  of  ES  31604 
was  filed  by  Stephanie  A.  Adams 
(l.«'ssee)  under  section  3lD  of  the 
Mineral  Leasing  Act  of  1920.  as 
amended  by  the  Federal  Oil  and  Gas 
Royalty  Management  Act  of  1982  (96 
Slat.  2447). 

2.  The  lessee  has  met  all  the  following 
requirements  of  reinstatement: 

(a)  $500— Reimbursement  of 
Department  Administrative  Cast. 

(b)  $9.404— Back  Rental  Payments. 

(c)  $128— Estimated  Publication  Cost, 

3.  The  proposed  reinstatement  of  the 
lease  would  be  under  the  same  terms 
and  conditions  of  the  original  lease, 
except  the  rental  will  be  increas«Ml  to 
$5.00  per  acre  per  year,  and  royalty 
increased  to  IS'Vi  percent  beginning 
December  1, 1986. 

G.  Curtia  Iodm,  |r„ 

State  Director 

[FR  Doc.  87-12209  Filed  6-1-87;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

I ES-»7(>-07-49 10-10-24 10".  ES  31684) 

Proposed  Reinstatement  ot  Federal  Oil 
and  Gas  Lease,  Michigan 

aoency:  Bureau  of  Land  Management. 

Interior. 

action:  Proposed  reinstatement  of  a 

terminated  oil  and  gas  lease.  ^ 


Rsh  and  Wildlife  Service 

(FES  87-211 

AvailaMllty  of  Final  Environmentat 
Impact  Statement;  Compretwnslve 
Conservation  Plan  (CCP)  and 
Wilderness  Review.  Kodiak  National 
WildJIfe  Refuge.  Alaska 

aoency:  Fish  and  Wildlife  Service. 
Department  of  the  Interior. 
action:  Notice  of  availability  of  Final 
Environmental  Impact  Statement  (EIS) 
for  the  Comprehensive  Conservation 
Plan  (CCP)  and  Wilderness  Review  for 
the  Kodiak  National  Wildlife  Refuge. 
Alaska.  


summary:  Federal  oil  and  gas  lease  ES 
31684  terminated  automatically  by 


summary:  The  U.S.  Fish  and  Wildlife 
Service  has  prepared  a  final 
Comprehensive  Conservation  Plan, 
Environmental  Impact  Statement,  and 
Wilderness  Review  (CCP/EIS/WR)  for 
the  Kodiak  National  Wildlife  Refuge. 
Alaska,  pursuant  to  section  304(g)(1). 
1008,  and  1317  of  the  Alaska  National 
Interest  Lands  Conserv  ation  Act  of  1980 
(ANILCA);  section  3|d)  of  the 
Wilderness  Act  of  1964:  and  section 
102{2)(C)  of  the  National  Environmental 
Policy  Act  of  1969  The  final  CCP/EIS/ 
WR  descnbes  four  alternatives  for 
managing  the  refuge;  and  the 
environmental  consequences  of 
implementing  each  alternative.  The 
document  also  reviews  the  suitability  of 
all  federal  lands  in  the  refuge  for 


possible  wilderness  designation  and 
inclusion  in  the  National  Wilderness 
Preservation  System. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Knauer,  Refuges  and  Wildlife. 
U.S.  Fish  and  Wildlife  Service.  1011  E. 
Tudor  Road,  Anchorage.  Alaska  99503; 
telephone  (907)  786-3399. 
SUPPLEMENTARY  INFORMATION:  A 
summary  of  the  Final  CCP/EIS/ WR  has 
been  prepared  and  will  be  sent  to  all 
persons  and  organizations  who 
participated  in  any  part  of  the  planning 
process,  such  as  scoping  meetings, 
workshops,  or  in  other  types  of 
communications  with  the  planning  team. 
In  addition,  copies  of  the  summary  will 
be  sent  to  all  persons  who  have 
requested  them.  Copies  of  the  complete 
final  CCP/EIS/WR  will  be  sent  to 
Federal  and  State  agencies.  Native 
regional  and  village  corporations,  local 
governments,  and  other  organizations 
and  individuals  who  have  already 
requested  copies.  Limited  copies  of  the 
documents  are  available  upon  request 
from  Mr.  Knauer  Copies  of  the  Final 
CCP/EIS/WR  are  available  at  the  office 
of  the  Regional  Director,  at  the  above 
address;  at  the  Kodiak  National  Wildlife 
Refuge  Office.  Kodiak.  Alaska,  and  at 
the  following  locations: 
U.S  Fish  and  Wildlife  Service,  Division 
of  Refuge  Management.  Department 
of  the  Intenor,  18th  A  C  Street.  NW.. 
Washington,  DC  20240 
U.S.  Fish  and  Wildlife  Service,  Refuges 
and  Wildlife.  Lloyd  500  Building. 
Suite  1692.  5(X)  NE  Multnomah 
Street.  Portland.  OR  97232 
U.S.  Fish  and  Wildlife  Service.  Refuges 
and  Wildlife.  500  Gold  Avenue  SW.. 
Room  1306,  Albuquerque,  NM  87103 
U.S.  Fish  and  Wildlife  Service.  Refuges 
and  Wildlife.  Federal  Building.  Fort 
Snelling.  Twin  Cities,  MN  55111 
U.S  Fish  and  Wildlife  Service,  Refuges 
and  Wildlife.  Richard  B.  Russell 
Federal  Building.  75  Spring  Street. 
Atlanta.  GA  30303 
U.S.  Fish  and  Wildlife  Service.  Refuges 
and  Wildlife.  One  Gateway  Center. 
Suite  700.  Newton  Comer.  MA 
02158 
U  S  Fish  and  Wildlife  Service.  Refuges 
and  Wildlife.  134  Union  Blvd.. 
Lakewood.  CO  80225. 

Dhi.iI   M<i>  22.  1987 
Bruc«  BldDchartl. 

Director.  Environmental  Protect  Review. 
(FF  Do.  8--12442  Filed  6-1-87:  8:45  am| 
t»uj-a  oooe  oio-m-h 


National  Park  Service 

National  Register  of  Historic  Places; 
Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing  in 
the  .National  Register  were  received  by 
the  National  Park  Service  before  May 
23. 1967  Pursuant  to  {  60.13  of  36  CFR 
Part  60  written  comments  concerning  the 
significance  of  these  properties  under 
the  National  Register  cntena  for 
evaluation  may  be  forwarded  to  the 
National  RcRister,  National  Park 
Serv  ice.  U.S.  Department  of  the  Interior, 
Washington.  DC  20243.  Wntten 
comments  should  be  submitted  by  June 
17. 1987. 
Carol  D.  ShuU. 
Chief  of  ReftistraLon,  Notional  Register. 

ALABAMA 

Lee  County 

Opelika.  Geneva  .Strwf  Histonc  District 
Rout^hJy  boumiwi  by  S.  Seventh.  Glerm. 
Stowe.  (Jeneva,  and  S.  Tenth  St»„  arni  Ave. 
C 

ARKANSAS 

MarioD  County 

YelK  ille,  Carter—Jones  House,  30  Carter  St. 
Pulaaiu  Couoty 

Ljltl*  Rock.  Tunt^.  Ledbetter  Hooae,  1700  S. 
Louisiana  S( 

CAUFORNIA 

L.08  Angles  County 

Pa&ad^oa.  Hojrte  Laundry.  432  S.  Arroyo 

Parkway 

coNNEcncirr 

Litchfield  County 

Gosben.  West  Co&heti  Historic  District, 
Ri)ughly  bounded  by  CT  4,  Beach.  Hill  and 
Mihon  Sts..  and  Thompson  Rd. 

FLORIDA 

Dada  Couoty 

Opa-!,ocka.  Opo  !x)cka  Railroad  Station 
(Opa-Locha  TR),  490  Ah  Baba  Ave. 

INDL\NA 

Monroe  County 

Bloomingtcn.  Prirtcest  Theatre  Building 
(Boundary  Increotef.  206  N.  Walnut  St 

KANSAS 

Brown  County  (also  in  Doniphan  Cty.) 

Rulo  viciruty  [Site  ;^fci.  RHO0~062  INehraska— 
Kansas  Public  Land  Survey  TR}.  6^  mi.  SE 
of  Rulo:  200  ft  W  of  rd.  between  Rulo.  NE 
and  White  Ckrad.  KS  (also  in  Nebraska) 

Dickenson  County 

ChapBHU)  vicinity.  St.  Patrtck  s  Kliatioo 
Church  and  ScitooL  N£  of  Chapoian 

RopubOc  Cn—ty  (also  !■  WashkigtM  Cty.) 

Mahaska  victnity.  Site  No.  fP00~O72 
fNehrottka — Kontos  Puhhc  Land  Survey 


TR),  Jet,  of  Thayer.  Jefferson.  Washinyton. 
and  Republic  County  lines  (also  in 
Nebraska) 

NEBRASKA 

Jefferson  County  (also  in  Thay«r  C»y.) 

Mahaska  vicinity.  Site  No.  JFOO-OTT 
(Nebraska — Kansas  Land  Survey  TR).  Jet. 
of  Thayer,  lefferson,  Washington,  and       ^ 
Republic  County  lines  [also  in  Kansas) 

Ricfaardsoo  (^uniy 

Rulo  vicinity.  Site  No.  RHOO-062  (Nebraska- 
Kansas  Pvblir  Land  Survey  TR).  6*4  mi  SE 
of  Rulo:  200  ft  W  of  i^  between  Rulo,  NE 
and  White  Cloud.  KS  (also  in  Kansas) 

OHIO 

Frasktin  CotMily 

Columbus,  North  High  School.  MO  Arcadia 
Ave. 

HaimltoD  County 

Cincinnati.  Coco-Cola  Bottling  Corporation, 
1507  Dana  Ave. 

Miami  County 

Troy  viciruty,  Weddle.  Catlahill  and  PrisiUa, 
House.  5710  L.eFevre  Rd. 

Portage  County 

Ravenna.  Gnffin.  Alexander  R.  House,  417  S. 
Walnut  SC 

Washington  County 

Marietta.  BecJier  Lumber  and  Manufocturiag 
Company,  121  Pike  St. 

WJERTORICO 

Ponce  County 

Ponce.  Banco  Credito  y  Ahorro  Ponceno, 

Marina  and  Amor  Sts. 
Ponce,  Banco  de  Portce.  Amor  and  Comercio 

Stt. 

RHODE  ISLAND 
Kent  County 

Coventry.  Briggs.  Joseph.  House — Coventry 

Town  Farm,  Town  Farm  Rd. 
Warwick.  Cowesett  Pound,  Cowesett  Rd. 

Pro\idence  County 

Providence.  America  Street  School,  22. 

America  St. 
Smithfleld.  Saint  Thowoe  Epiacopai  Church 

and  Rectory.  Putnam  Pike 

TEXAS 

Tarrant  County 

Westworth,  Bud.  Oaks  Farm.  6312  White 
Settlement  Rd. 

UTAH 

Utah  County 

Fairfield.  Fairfield  District  School.  59  N. 
Church  St. 

WISCONSIN 

Outagamie  CoBBty 

Black  Creek,  Peters.  George.  House,  306  N. 
Maple  St. 


Rock  County 

Janesvilie,  Payne — Craig  House,  2200  W. 
Memorial  Dr. 

St.  Croix  County 

Hudson.  Phipps.  William  H.,  House,  IOCS 
Third  St. 

[FR  Doc.  87-12489  Filed  e-1-87:  8:45  am) 
BILUHQ  COOC  4310-70-M 


Alaska  Region  Subaistertce  Resource 
Commission  Meeting;  Correction 

This  document  deletes  in  two  places 
the  words,  "Clapc  Krusenstem  Nafiofial 
Monument  and",  in  the  Federal  Register 
Notice  on  the  above  subject  which  was 
published  on  May  20, 1987,  VaL  52,  .No. 
97  on  page  18965. 

The  first  place  for  deletion  is  under 
the  heading,  summary,  3rd  and  4lh  lines, 
remove  Cape  Krusenstem  National 
Monument  and" 

The  second  place  for  deletion  is  under 
the  heading,  SUPPLEMENTARY 
INFORMATION,  2nd  and  3rd  lines,  remove 
"Cape  Krusenstem  National  Montnnent 
and" 

Russel)  K.  Oisen. 

Chief  Administrative  Services  DrrisioH. 
(FR  Doc.  87-12363  Rled  6-1-87:  8:45  am) 
BILUNG  cooc  431ft-n>-ll 


National  Capital  Memorial  Advisory 
Commission;  Meeting 

Notice  is  hereby  given  in  accordarice 
with  the  Federal  Advisory  Committee 
Act  that  a  meeting  of  the  National 
Capital  Memonal  Commission  will  be 
held  on  Tuesday,  June  16, 1987,  at  1:30 
p.m..  in  the  Conference  Room  at  the 
National  Park  Ser\ice.  National  Capital 
Regional  Headquarters  Building.  1100 
Ohio  Dnve  SW..  Room  234,  Wasiungton, 
DC  20242. 

The  Commissicm  was  established  by 
Pub.  L.  99-652.  for  the  purpose  of 
advising  the  Secretary  of  the  InteruM-  or 
the  Admirustrator  of  the  General 
Services  Administration,  depending  on 
which  agency  has  jurisdiction  over  the 
lands  involved  in  tlic  matter,  on  policy 
end  procedures  for  establishment  of 
(and  proposals  to  establish) 
commemorative  works  in  the  District  of 
Columbia  or  its  environs,  as  well  as 
such  other  matters  concerning 
commemorative  works  in  the  Nation's 
Capital  as  it  may  deem  appropriate.  The 
Commission  evaluates  each  memonal 
proposal  and  makes  recommendations 
to  the  Secretarv  or  the  Administrator 
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with  respect  to  appropriateness,  site 
location  and  design,  and  serves  as  an 
information  focal  point  for  those  seeking 
to  erect  memorials  on  Federal  land  in 
Washington,  DC,  or  its  environs. 

The  members  of  the  Commission  are 
as  follows: 
William  Penn  Mott,  Chairman,  Director, 

National  Park  Service,  Washington, 

DC 
George  M.  White,  Architect  of  the 

Capitol.  Washington,  DC  ». 

Andrew  J.  Goodpaster,  Chairman. 

American  Battle  Monuments 

Commission,  Washington,  DC 
].  Carter  Brown,  Chairman,  Commission 

of  Fine  Arts,  Washington,  DC 
Glen  Urquhart,  Chairman.  National 

Capital  Planning  Commission, 

Washington,  DC 
Marion  S.  Barry.  Jr.,  Mayor  of  the 

District  of  Columbia,  Washington,  DC 
William  Sullivan,  Commissioner,  Public 

Buildings  Service,  Washington,  DC 
Caspar  W.  Weinberger,  Secretary, 

Department  of  Defense,  Washington. 

DC 

The  purpose  of  the  meeting  will  be  to 
review  and  take  action  on  the  following: 

I.  Preliminary  Design  Review  of 
.Authorized  Memorials. 

a.  American  Armored  Forces 
.Vlemorial— Pub.  L  99-620. 

II.  Site  Selection  of  authorized 
memorials. 

a.  National  Law  Enforcement  Officers 
Memorial— Pub.  L.  9ft-534. 

b.  Black  Revolutionary  War  Patriots 
Memorial— Pub.  L  99-658. 

HI.  Discussion  of  Regulations  Pursuant 
to  Pub.  L  99-652. 

IV.  General  Business. 

The  meeting  will  be  open  to  the 
public.  Persons  who  wish  to  file  a 
written  statement  or  testify  at  the 
meeting  or  who  want  further  information 
concerning  the  meeting  may  contact  Mr. 
John  G.  Parsons,  Associate  Regional 
Director,  Land  Use  Coordination, 
National  Capital  Region,  at  202-426- 
7750.  A  transcript  of  the  meeting  will  be 
available  for  public  inspection  4  weeks 
after  the  meeting  at  the  Office  of  Land 
Use  Coordination,  National  Capital 
Region,  Room  201, 1100  Ohio  Drive  SW.. 
Washington,  DC  20242. 

Dated:  May  22.  1987. 
Kobert  Stanton. 

Regional  Director.  National  Capital  Region. 
|KR  Doc  87-12490  Filed  ft-l-«7:  8:45  am) 
BILUMO  COOC  4310-70-M 


INTERSTATE  COMMERCE 
COMMISSION 

[Docket  No.  AB-55  (Sub-No.  190)] 

CSX  Transportation,  Inc.; 
Abandonment;  In  Harnett  County,  NC; 
Findings 

The  Commission  has  found  that  the 
public  convenience  and  necessity  permit 
CSX  Transportation,  Inc.,  to  abandon  its 
5.488-miles  (measured  distance)  line  of 
railroad  between  mileposf  SDS  53.00 
and  SDS  56.66  and  mileposts  SDE  0.00 
and  SDE  2.02,  in  Harnett  County,  NC. 

A  certificate  will  be  issued 
authorizing  this  abandonment  unless 
within  15  days  after  this  publication  the 
Commission  also  finds  that:  (1)  A 
financially  responsible  person  has 
offered  financial  assistance  (through 
subsidy  or  purchase)  to  enable  the  rail 
service  to  continue:  and  (2)  the 
assistance  likely  would  fully 
compensate  the  railroad. 

Any  financial  assistance  offer  must  be 
filed  with  the  Commission  and  the 
applicant  no  later  than  10  days  from 
publication  of  this  notice.  The  offeror 
shall  type  the  following  notation  in  bold 
face  on  the  lower  left-hand  comer  of  the 
envelope  containing  the  offer  "Rail 
Section.  AB-OFA."  Any  offer  previously 
made  must  be  remade  within  this  10-day 
period. 

Information  and  procedures  regarding 
financial  assistance  for  continued  rail 
service  are  contained  in  49  U.S.C.  10905 
and  49  CFR  1152.27. 

By  the  Commission,  Chairman 
Gradison.  Vice  Chairman  Lamboley. 
Commissioners  Sterrett,  Andre,  and 
Simmons.  Vice  Lamboley  dissented  with 
a  separate  expression. 

NoraU  R.  McG««. 

Secretary. 

[FR  Doc  87-12452  Filed  ft-1-87:  8:45  amj 
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DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Controlled  Substances;  Establishment 
of  ttie  1987  Aggregate  Production 
Quota  for  Methylphenldate 

AQENCy:  Drug  Enforcement 
Administration.  Justice. 

act)Om:  Notice  of  an  established  1987 
aggregate  production  quota. 

summary:  This  notice  establishes  the 
iya7  aggregate  production  quota  for 
methylphenidate. 


date:  This  order  is  effective  June  2, 
1987. 

FOB  FURTHER  INFORMATION  CONTACT. 

Howard  McCldin.  jr..  Chief.  Drug 
Control  Section.  Drug  Enforcement 
Administration.  1405  Eye  Street.  NW., 
Washington.  DC  20537,  Telephone:  (202) 
633-1366. 

SUPPLEMENTARY  INFORMATION:  Section 

3()6  of  the  Controlled  Substances  Act  (21 
U.S.  Code  826)  requires  that  the 
Attorney  General  establish  aggregate 
production  quotas  for  all  controlled 
substances  in  Schedules  1  and  II  each 
year.  Th,is  responsibility  has  been 
delegated  to  the  Administrator  of  the 
Drug  Enforcement  Administration 
pursuant  to  §  0.100  of  Title  28  of  the 
Code  of  Federal  Regulations. 

On  March  26, 1987.  a  notice  proposing 
the  aggregate  production  quota  for 
methylphenidate  was  published  in  the 
Federal  Register  (52  FR  9716).  All 
interested  parties  were  invited  to 
comment  on  or  object  to  the  proposal  on 
or  before  April  27. 1987.  MD 
Pharmaceutical,  through  counsel,  filed 
comments  on  the  1987  proposed 
aggregate  production  quota  for 
methylphenidate. 

The  comments  did  not  request  a 
hearing  on  the  1987  proposed  aggregate 
production  quota  for  methylphenidate. 
The  comments  also  made  reference  to 
evidence  presented  at  hearings 
conducted  before  an  Administrative 
Law  judge  on  the  1986  mdividual 
manufacturing  quotas  and  aggregate 
production  quota  for  methylpheniddte, 
and  stated  that  MD  Pharmaceutical  was 
"encouraged"  by  the  willingness  of  DEA 
to  increase  the  aggregate  production 
quota  of  this  drug.  Ciba-Geigy,  the  other 
methylphenidate  manufacturer,  filed  no 
comments  on  the  proposed  aggregate 
production  quota  for  methylphenidate. 
Inasmuch  as  the  proceedings  on  the  1986 
methylphenidate  quotas  are  ongoing,  the 
Administrator  did  not  consider  the 
comments  of  MD  Pharmaceutical  on 
evidence  introduced  in  those 
proceedings. 

Pursuant  to  sections  3(c)(3)  and 
3(e)(2)(C)  of  Executive  Order  12291,  the 
Director  of  the  Office  of  Management 
and  Budget  has  been  consulted  with 
respect  to  these  proceedings. 

The  Administrator  hereby  certifies 
that  this  matter  will  have  no  significant 
impact  upon  small  entities  within  the 
meaning  and  intent  of  the  Regulatory 
Flexibility  Act,  5  U.S.  Code  601.  et  seq. 
The  establishment  of  annual  aggregate 
production  quotas  for  Schedules  I  and  II 
controlled  substances  is  mandated  by 
law  and  by  the  international 
commitments  of  the  United  States.  Such 


quotas  impact  predominantly  upon 
major  manufacturers  of  the  affected 
controlled  substances. 

Therefore,  under  the  authority  vested 
in  the  Attorney  General  by  section  306 
of  the  Controlled  Substances  Act  of  1970 
(21  U.S.C.  Code  826)  and  delegated  to 
the  Administrator  of  the  Drug 
Enforcement  Administration  by  §0.100 
of  Title  28  of  the  Code  of  Federal 
Regulations,  the  Administrator  of  the 
Drug  Enforcement  Administration 
hereby  orders  that  the  1987  aggregate 
production  quota  for  methylphenidate, 
expressed  in  grams  of  anhydrous  base, 
be  established  as  follows: 


Basic  class 

1987 

aggregate 

pfoduction 

quota 

Schedule  II  Methylphenidate 

2,682,000 

Dated:  May  26, 1987. 

John  C.  Lawn, 

Administrator,  Drug  Enforcement 
Administration. 

[FR  Doc.  87-12475  Filed  6-1-87;  8:45  amj 
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Johnson  Matthey,  Inc.;  Registration  as 
Manufacturer  of  Controlled 
Substances 

By  Notice  dated  March  13, 1987.  and 
published  in  the  Federal  Register  on 
March  20. 1987;  (52  FR  8987),  Johnson 
Matthey,  Inc.,  Custom  Pharmaceuticals 
Department,  2002  Nolle  Drive,  West 
Deptford,  New  jersey  08066,  made 
application  to  the  Drug  Ejiforcement 
Administration  to  be  registered  as  a 
bulk  manufacturer  of  the  basic  classes 
of  controlled  substances  listed  below: 


Drug 


I  (mependma)  (9230) .. 

Suiantanii  (9740) 

farnanyl  (geoi) 


Sctwdule 


No  comments  or  objections  have  been 
received.  Therefore,  pursuant  to  section 
303  of  the  Comprehensive  Drug  Abuse 
Preventation  and  Control  Act  of  1970 
and  Title  21,  Code  of  Federal 
Regulations,  §  1301.54(e),  the  Deputy 
Assistant  Administrator  hereby  orders 
that  the  application  submitted  by  the 
above  firm  for  registration  as  a  bulk 
manufacturer  of  the  basic  classes  of 
controlled  substances  listed  above  is 
granted. 


Dated:  May  27,  1987. 

Gene  R.  Haislip, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
A  dm  in  is  tration. 

[FR  Doc  87-12476  Filed  8-1-87;  8:45  am] 
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Johnson  Matthey,  inc.,  Application  To 
Register  as  Manufacturer  of 
Controlled  Substances;  Coirection 

On  .November  18.  1986,  Johnson 
Matthey,  Inc.,  Custom  Pharmaceuticals 
Department,  2002  Nolte  Drive,  West 
Deptford,  New  jersey  08066.  made 
application  to  register  with  the  Drug 
Enforcement  Administration  (DEA)  as  a 
bulk  manufacturer  of  Pethidine 
(meperidine)  (9230).  Sufentanil  (9740) 
and  Fentanyl  (9801).  Notice  of 
application  was  published  in  the  Federal 
Register  (52  FR  8987)  on  March  20, 1987; 
however,  Pethidine-Intermediate-B, 
ethyl-4-phenylpiperidine-4-carboxylate 
(9233)  was  inadvertently  omitted  from 
the  notice. 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  as  a  bulk  manufacture  of 
Pethidine-Intermediate-B,  ethyl-4- 
phenylpiperidine-4-carboxylate  (9233) 
may  file  comments  or  objections  to  the 
issuance  of  the  above  application  and 
may  also  file  a  written  request  for  a 
hearing  thereon  in  accordance  with  21 
CFR  1301.54  and  in  the  form  prescribed 
by  21  CFR  1316.47. 

Any  such  comments,  objections  or 
requests  for  a  hearing  may  be  addressed 
to  the  Deputy  Assistant  Administrator, 
Drug  Enforcement  Administration, 
United  States  Department  of  Justice, 
1405  1  Street,  NW..  Washington,  DC 
20537,  Attention:  DEA  Federal  Register 
Representative  (Room  1112),  and  must 
be  filed  no  later  than  July  2, 1987. 

Dated:  May  27,  1987. 
Gene  R.  Haislip, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 

(FR  Doc.  87-12477  Filed  6-1-87;  8:45  amj 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Labor  Surplus  Area  Classifications; 
Addition  to  Ust 

agency:  Employment  and  Training 
Administration,  Labor. 
action:  Notice. 


DATE:  The  additions  to  the  labor  surplus 
area  list  are  effective  June  1, 1987. 

SUMMARY:  The  purpose  of  this  notice  is 
to  announce  additions  to  the  list  of  labor 
surplus  areas. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  J.  McGarrity.  Labor  Economist, 
Employment  and  Training 
Administration,  200  Constitution 
Avenue  NW.,  Room  N4470.  Attention: 
TEESS,  Washington.  DC  20210. 
Telephone:  202-535-0185 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12073  requires 
executive  agencies  to  emphasize 
procurement  set-asides  in  labor  surplus 
areas.  The  Secretary  of  Labor  is 
responsible  under  that  Order  for 
classifying  and  designating  areas  as 
labor  surplus  areas. 

Under  Executive  Order  10582 
executive  agencies  may  reject  bids  or 
offers  of  foreign  materials  in  favor  of  the 
lowest  offer  by  a  domestic  suppher, 
provided  that  the  domestic  supplier 
undertakes  to  produce  substantially  all 
of  the  materials  in  areas  of  substantial 
unemployment  as  defined  by  the 
Secretary  of  Labor.  Tlie  preference  given 
to  domestic  suppliers  under  Executive 
Order  10582  has  been  modified  by 
Executive  Order  12260.  Federal 
Procurement  Regulations  Temporary 
Regulation  57  (41  CFR  Chapter  1, 
Appendix),  issued  by  the  General 
Services  Administration  on  January  15, 
1981  (46  FR  3519).  implements  Executive 
Order  12260.  Executive  agencies  should 
refer  to  Temporary  Regulation  57  in 
procurements  involving  foreign 
businesses  or  products  in  order  to 
assess  its  impact  on  the  particular 
procurements. 

The  Department  of  Labor  regulations 
implementing  Executive  Orders  12073 
and  10482  are  set  forth  at  20  CFR  Part 
654,  Subparts  A  and  B.  Subpart  A 
requires  the  Assistant  Secretary  of 
Labor  to  classify  jurisdictions  as  labor 
surplus  areas  pursuant  to  the  criteria 
specified  in  the  regulations  and  to 
publish  annually  a  list  of  labor  surplus 
areas.  Pursuant  to  those  regulations  the 
Assistant  Secrelarv'  of  Labor  published 
the  annual  list  of  labor  surplus  areas  on 
March  26, 1987  (52  FR  9727). 

Subpart  B  of  Part  654  states  that  an 
area  of  substantial  unemployment  for 
purposes  of  Executive  order  10582  is  any 
area  classified  as  a  labor  surplus  area 
under  Subpart  A.  Thus,  labor  surplus 
areas  under  Executive  Order  12073  are 
also  areas  of  substantia]  unemployment 
under  Executive  order  10582. 

The  areas  described  below  have  been 
classified  by  the  Assistant  Secretary  of 
Labor  as  labor  surplus  areas  pursuant  to 
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20  CFR  654.5(bl  (48  FR  15615  April  12. 
1983)  and  are  added  to  the  list  of  labor 
surplus  areas,  effective  June  1. 1987. 

The  following  additions  to  the  Kst  of 
labor  surplus  areas  are  published  for  the 
use  of  all  Federal  agencies  in  directing 
procurement  activities  and  locating  new 
plants  or  facilities. 

Signed  at  Wa»hington.  DC,  on  May  28, 1967. 
Roger  D.  Semerad, 
Assistant  Secretary  of  Labor 

Addttions  to  tt>e  Annual  List  of  Labof  Surplus 
Areas 


tJune  1 

tsen 

Liter  MiplMarM 

CMk  »im«c*a<>  avtadatf 

New  Yorti 

:^nwMgo  County 

^f».»      .«.<>fy    ..„.„ ,„ 

l-.AH^              ■.-*'.         ....„ „ ... 

OuMgoCourty 

Cw1wCaiin%. 

CragODunty 

OMkCowMy 

GwvmCaunly 

UfftRTVjn  CoufllV 

Jaftanon  County. 

FVx)nrt  Counly 

KogmCaymy 

WoodnwBd  County 

Woo<*««rd  County 

|H4  Doc.  87-12486  Filetl  8-1-87:  8:45  ami 
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Mine  Safety  and  Healtti  Administration 
(Docket  No.  M-«7-12S^t 

Conso<  Pennsytvania  Coal  Co.;  PetKlon 
fof  Modification  of  Application  of 
Mandatory  Safety  Standard 

Consol  Pennsylvania  Coal  Company. 
1800  Washington  Road.  Pittsburgh. 
Pennsylvania  15241  has  filed  a  petition 
to  modify  the  application  of  30  CFR 
75.503  (permissible  electric  face 
equipment;  maintenance)  to  its  Bailey 
Mine  (I.D.  No.  36-07230)  located  in 
Greene  County,  Pennsylvania.  The 
petition  is  filed  under  section  101(c)  of 
the  Federal  Mine  Safety  and  Health  Act 
of  1977. 

A  summary  of  the  petitioner't 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  equipment  which  is 
taken  into  or  used  in  by  the  last  open 
crosscut  of  any  such  mine  be 
permissible  and  maintained  in 
permissible  condition. 

2.  The  mine  is  developing  Mains.  Sub- 
Mains,  and  Longwall  development 
panels  as  a  continuing  mining  cycle.  The 
Mains  and  Sub-Mains  development 
blocks  are  normally  100  feet  by  100  feet 
to  maintain  adequate  roof  support.  The 
Longwall  development  panels  have 
employed  the  200  foot  block  to  improve 
roof  control  and  control  abutment 
pressure  during  Longwall  mining. 


3.  As  an  alternate  method,  petitioner 
proposes  to  use  800  feet  of  trailing  cable 
supplying  power  to  shuttle  cars  from  480 
volt  alternating  current  systems,  except 
that  the  maximum  length  may  be 
increased  to  IJXX)  feet  when  necessary 
to  mine  around  oil  and  gas  wells.  In 
further  support  of  this  request,  petitioner 
states  that: 

(a)  The  shuttle  car  traiUng  cables  shall 
not  be  smaller  than  number  4  AWG; 

(bj  The  maximum  instantaneous 
settings  o'  the  circuit  breakers 
protecting  the  shuttle  car  trailing  cables 
will  be  500  amperes; 

(c)  Where  circuit  bn-akers  with 
adjustable  iiistant,»ntM)us  trip  units  are 
used  to  protect  the  shuttle  cwr  trailing 
cables,  each  circuit  breaker  thai  protects 
a  shuttle  car  trailing  (  aLile  will  havf  a 
warning  lal)el  indicating  the  maximum 
allowable  iiisUntancous  s«Htingt*)- 
During  each  production  shift,  persons 
designated  by  the  operator  will  verify 
that  the  instantaneous  settings  of  the 
circuit  breakers  that  protect  the  shuttle 
car  trailing  cables  do  not  exceed  the 
specified  settings; 

(d)  The  tolerance  of  replacement 
instantaneous  Inp  units  and  of 
instantaneous  tnp  units  in  replacement 
circuit  breakers  will  not  exceed  plus  or 
minus  15  percent; 

(e)  The  shuttle  car  haulage  roads,  the 
locations  of  the  primary  trailing  cable 
anchoring  points,  and  the  locations  of 
the  belt  feeders  will  be  arranged  to 
prevent  the  shuttle  cars  from  running 
over  their  trailing  cables,  minimize  or 
eliminate  the  need  for  secondary 
(temporary)  trailing  cable  anchoring 
points,  and  minimize  back-spooling; 

(f)  Where  it  is  not  possible  to 
eliminate  the  need  for  secondary 
(temporary)  anchoring  points  for  the 
shuttle  car  trailing  cables,  miners  will  be 
required  to  wear  dry  work  gloves  in 
good  condition  while  handling  energized 
shuttle  car  traihng  cables  and  attaching 
and  removing  the  cables  from  the 
secondary  (temporary)  anchors; 

(g)  Trailing  cable  anchors  that 
minimize  tensile  forces  on  the  shuttle 
car  trailing  cables  will  be  used; 

(h)  Mining  methods  and  operating 
procedures  will  be  such  that  the  shuttle 
car  trailing  cables  are  protected  against 
mechanical  and  thermal  damage: 

(i)  Persons  designated  by  the  operator 
will  visually  examine  the  shuttle  car 
trailing  cables  on  a  daily  basis  to  ensure 
that  the  cables  are  in  safe  operating 
condition.  Any  cable  that  is  not  in  safe 
condition  will  be  removed,  repaired  or 
replaced;  and 

(j)  All  persons  that  will  be  affected  by 
this  petition  will  receive  training 

4.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 


dcgreee  of  safety  for  the  miners  affected 

as  that  afforeit;d  by  the  standard. 

Request  for  Comments 

Persons  interested  m  this  petition  may 
fiUTiish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards.  Reguialiuns  and 
Variances.  Mine  Safety  and  Health 
Administration.  Room  627,  4015  Wilson 
Boulevard,  Arlington  Virginia  22203  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before  July 
2. 1987.  Copies  of  the  petition  are 
available  for  inspection  at  that  address. 

Dated;  May  2a  1987. 
Patricia  W.  Silvey. 

Associate  Assistant  Secretary  for  Mine 

Safety  and  Health. 

[FR  Doc  B"-12447  Filed  6-1-87;  8:45  am) 
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[Docket  No.  M-«7-13-*ll 

The  Morie  Company.  Inc.;  Petition  for 
Modification  of  Application  of 
Mandatory  Sa#«ty  Standard 

The  Morie  Company.  Inc..  1201  N. 
High  Street.  Millville,  New  Jersey  08332 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  56  9087  (audible 
warning  devices  and  back-up  alarms)  to 
its  Upper  Township  Division  (LD.  No. 
2&-00819)  located  in  Cape  May  County. 
New  Jersey.  The  petition  is  lied  under 
section  101(c)  of  the  Federal  Mine  Safety 
and  Health  Act  of  1977. 

A  summary  of  the  petitioner'* 
statements  follows: 

1.  The  petition  roncfms  the 
requirement  that  heavy  duty  mobile 
equipment  be  provided  with  audible 
warning  devices.  When  the  operator  of 
such  equipment  has  an  obstructed  view 
to  the  rear,  the  equipment  shall  have 
have  either  an  automatic  reverse  signal 
alarm  which  is  audible  above  the 
surrounding  noise  level  or  an  observer 
to  signal  when  if  is  safe  to  back  up. 

2.  At  a  recent  township  meeting, 
residents  expressed  their  concern  about 
the  noise  levels  from  the  nearby  mining 
operation,  which  operates  from  6:00  a.m. 
to  11.00  p.m. 

a.  As  an  alternate  method,  petitioner 
proposes  to  install  strobe  hght  back-up 
devices  to  front-end  loaders  for  the 
entire  period  that  the  plant  is  in 
operation. 

4.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 


Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances.  Mine  Safety  and  Health 
Administration,  Room  627.  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before  July 
2. 1987.  Copies  of  the  petition  are 
available  for  inspection  at  that  address. 

Dated:  May  21. 1987. 

Patricia  W.  Silvey, 

Associate  Assistant  Secretary  for  Mine 
Safety  and  Health. 

jFR  Doc.  87-12448  Filed  8-1-87;  8:45  am] 
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Pension  and  Welfare  Benefits 
Administration 

Advisory  Council  on  Employee 
Welfare  and  Pension  Benefit  Plans; 
Work  Group  Meeting 

Pursuant  to  the  authority  contained  in 
section  512  of  the  Employee  Retirement 
Income  Security  Act  of  1974  (ERISA).  29 
U.S.C.  1142,  a  public  meeting  of  the 
Work  Group  on  Fjmployee  Benefit 
Research  of  the  Advisory  Coimcil  on 
Employee  Welfare  and  Pension  Benefit 
Plans  will  be  held  at  1:30  p.m..  Monday, 
June  29, 1987,  at  the  American 
Association  of  Retired  Persons,  1909  K 
Street  NW..  Room  830.  Washington,  DC 
20049. 

This  seven-member  work  group  was 
formed  by  the  Advisory  Coimcil  to  study 
issues  relating  to  employee  benefit 
programs  for  employee  welfare  plans 
covered  by  ERISA. 

The  purpose  of  the  June  29  meeting  is 
to  receive  reports  on  past  research 
undertaken  by  the  government,  research 
now  underway,  and  research  plans  for 
the  future.  The  work  group  will  also  take 
testimony  and  or  submissions  from 
employee  representatives,  employer 
representatives  and  other  interested 
individuals  and  groups  on  what  research 
is  needed  on  health,  pension,  and  other 
employee  benefit  issues.  This  could 
include  data  collection,  regulatory 
analysis,  policy  research,  other. 

Individuals,  or  representatives  or 
organizations,  wishing  to  address  the 
work  group  should  submit  written 
requests  on  or  before  June  22. 1987  to 
Charles  W.  Lee.  Jr.,  Executive  Secretary. 
ERISA  Advisory  Council.  U.S. 
Department  of  Labor,  Room  N-5677,  200 
Constitution  Avenue  NW.,  Washington. 
DC  20210.  Oral  presentations  will  be 
limited  to  ten  minutes,  but  witnesses 


may  submit  an  extended  statement  for 
the  record. 

Organizations  or  individuals  may  also 
submit  statements  for  the  record  without 
testifying.  Twenty  (20)  copies  of  such 
statements  should  be  sent  to  the 
Executive  Secretary  of  the  Advisory 
Council  at  the  above  address.  Papers 
will  be  accepted  and  included  in  the 
record  of  the  meeting  if  received  on  or 
before  June  22, 1987. 

Signed  at  Washington,  DC  this  28th  day  of 

May.  1987. 

David  M.  Walker, 

Deputy  Assistant  Secretary  for  Pension  and 

Welfare,  Benefits  Administration. 

[FR  Doc.  87-12480  Filed  6-1-87;  8:45  amj 
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NUCLEAR  REGULATORY 
COMMISSION 

(Dockets  Nos.  50-325  and  50-324] 

Carolina  Power  A  Light  Co.;  Issuance 
of  Amendments  to  Facility  Operation 
Licenses 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
issued  Amendments  Nos.  109  and  136  to 
Facility  Operating  Licenses  Nos.  DPR-71 
and  DPR-62  issued  to  the  Carolina 
Power  h  Light  Company  (the  Hcensee). 
which  revised  the  Technical 
Specifications  for  operation  of  the 
Brunswick  Steam  Electric  Plant,  Units  1 
and  2  (the  facility),  located  in  Brunswick 
County,  North  Carolina.  The 
amendments  are  effective  as  of  the  date 
of  issuance  and  shall  be  implemented 
within  60  days. 

The  amendments  change  the 
Technical  Specification  Surveillance 
Requirement  to  define  the  acceptable 
loading  of  the  B  division  battery  bus  to 
allow  operation  with  a  new 
uninterruptible  power  supply  system. 

The  application  for  the  amendments 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  I,  which  are  set  forth  in  the 
license  amendments. 

Notice  of  Consideration  of  Issuance  of 
Amendments  and  Opportunity  for  Prior 
Hearing  in  connection  with  this  action 
was  published  in  the  Federal  Register  on 
December  8,  1986  (51  FR  44158).  No 
request  for  a  hearing  or  petition  for 
leave  to  intervene  was  filed  following 
this  notice. 

The  Commission  has  prepared  an 
Environmental  Assessment  and  Finding 


of  No  Significant  Impact  related  to  the 
action  and  has  concluded  that  an 
en%aronmental  impact  statement  is  not 
warranted  because  there  will  be  no 
significant  environmental  impact 
attributable  to  the  action  beyond  that 
which  has  been  predicted  and  described 
in  the  Commission's  Final 
Environmental  Statement  for  the 
facilities. 

For  further  details  with  respect  to  the 
action,  see:  (1)  The  application  for 
amendments  dated  November  7. 1988, 
(2)  Amendment  Nos.  109  and  136  to 
Facility  Operating  Licenses  .Nos.  DPR-71 
and  DPR-62.  (3)  the  Commission's 
related  Safety  Evaluation,  and  (4)  the 
Environmental  Assessment  dated  May 
22, 1987  (52  FR  19787).  All  of  these  items 
are  available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
1717  H  Street,  NW..  Washington,  DC 
20555.  and  at  the  University  of  North 
Carolina  at  Wilmington,  William 
Madison  Randall  Librarj',  601  S.  College 
Road,  Wilmington,  North  Carolina 
28403-3297.  A  copy  of  item*  (2),  (3)  and 
(4)  may  be  obtained  upon  request 
addressed  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  Attention:  Director,  Division 
of  Reactor  Projects — I/Il. 

Dated  at  Bethesda,  Maryland,  this  27th  day 
of  May  1987. 

For  the  Nuclear  Regulatory  Commission. 
EHinor  G.  Adensam. 

Project  Directorate  II~1,  Division  of  Reactor 
Projects— //II. 
[FR  Doc.  87-12518  Filed  6-1-87:  8:45  am) 
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[Docket  Na  50-271-OLA;  (ASLBP  No.  87- 
547-02-LA)] 

Vermont  Yankee  Nuclear  Power  Corp  . 
Vermont  Yankee  Nuclear  Power 
Station;  Hearing 

May  26,  1987, 

Before  Administrative  [udges:  Charles 
Bechhoefer,  Chairman  Clean  O.  Bright,  Dr. 
James  H.  Carpenter. 

On  December  31, 1986,  the  Nuclear 
Regulatory  Commission  published  in  the 
Federal  Register  an  amended  notice  of 
opportunity  for  hearing  with  respect  to  a 
proposed  operating-license  amendment 
which  would  permit  an  expansion  in  the 
storage  capacity  of  the  spent  fuel  pool  of 
the  Vermont  Yankee  Nuclear  Power 
Station,  located  in  Vernon,  Vermont, 
approximately  five  miles  south  of 
Brattleboro,  Vermont  (51  P'R  47324). 
Three  requests  for  a  heanng  and 
petitions  for  leave  to  intervene  were 
received.  On  February'  13. 1987,  an 
Atomic  Safety  and  Licensing  Board  was 
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established  to  rule  upon  these  requests/ 
petitions  and  to  preside  over  the 
proceeding  in  the  event  that  a  hearing 
were  ordered. 

After  holding  a  prehearing  conference, 
the  Atomic  Safety  and  Licensing  Board 
issued  a  Prehearing  Conference  Order 
(LBP-87-17)  on  May  28. 1987.  granting 
the  requests  for  a  hearing  and  petitions 
for  leave  to  intervene  filed  by  the  New 
England  Coalition  on  Nuclear  Pollution 
(NP:CNP)  and  by  James  M.  Shannon. 
Attorney  General  of  the  Commonwealth 
of  Massachusetts  (Massachusetts).  The 
Order  denied  the  request  of  the  State  of 
Vermont  but  permitted  Vermont  to 
participate  as  an  interested  State 
pursuant  to  10  CFR  2.715(c)  if  it  wishes 
to  do  so. 

Please  take  notice  that  a  hearing  will 
be  conducted  in  this  proceeding. 
Consistent  with  the  notice  of 
opportunity  for  hearing  referenced 
above,  this  hearing  will  be  conducted 
under  the  hybrid  hearing  procedures  set 
forth  in  10  CFR  Part  2.  Subpart  K 
(5  2.1101  et  seq].  The  Atomic  Safety  and 
Licensing  Board  designated  to  preside 
over  the  proceeding  consists  of  Glenn  O. 
Bright.  Dr.  James  H  Carpenter,  and 
Charles  EJechhoefer,  who  will  serve  as 
Chairman  of  the  Board. 

Dunng  the  course  of  the  proceeding, 
the  Board  will  conduct  an  oral  argument, 
as  provided  by  10  CFR  2.109  and  2.1113. 
and  may  hold  one  or  more  prehearing 
conferences  pursuant  to  10  Cf-Tl  2.752. 
The  public  is  invited  to  attend  the  oral 
argument,  all  prehearing  conferences, 
and  any  evidentiary  hearing  which  may 
be  held  pursuant  to  10  CUt  2  1115.  Ihe 
Board  will  establish  the  schedules  for 
any  such  sessions  at  a  later  date. 
through  notices  to  be  published  in  the 
Federal  Register  and/or  made  available 
to  the  public  at  the  Public  Document 
Rooms. 

Supplementing  the  opportunity 
afforded  at  the  first  prehearing 
conference,  during  some  or  all  of  these 
sessions,  and  in  accordance  with  10  CFR 
2.715(a).  any  person,  not  a  party  to  the 
proceeding,  will  be  permitted  to  make  a 
limited  appearance  statement  either 
orally  or  m  writing,  setting  forth  his  or 
her  position  on  the  issues.  These 
statements  do  not  consitute  testimony  or 
evidence  but  may  assist  the  Board  and/ 
or  parties  in  the  definition  of  issues 
being  considered.  The  number  of 
persons  making  oral  statements  and  the 
time  allotted  for  each  statement  may  be 
limited  depending  upon  the  time 
available  at  various  sessions.  Written 
statements  may  be  submitted  at  any 
time.  Persons  desiring  to  make  a  limited 
appearance  are  requested  to  inform  the 
Office  of  the  Secretary.  Docketing  and 
Service  Branch.  U.S.  Nuclear  Regulatory 


Commission  1717  H  Street.  NW.. 
Washington,  DC  205.55.  A  copy  of  any 
statement  or  request  should  also  be 
served  on  the  Choimian  of  the  Atomic 
Safety  and  Licensing  Board. 

Documents  relating  to  this  proceeding 
are  on  file  at  the  Local  Public  Document 
Room,  located  at  the  Brooks  Memorial 
Library,  224  Main  Street,  Brattleboro. 
Vermont  05301.  as  well  as  at  the 
Commission's  Public  Document  Room. 
1717  H  Street.  NW..  Washington,  DC 
20555. 

Dated  at  Bethesda.  Maryland,  this  28th  day 
of  May.  1987. 

Kir  the  .Atomic  Safety  and  Ucen»ing  Board 
C3>ar{«s  B«cfaboefer.  Chairman. 
Administrative  fudge. 
[FR  FKk.  8T-1251.S  Filed  6-1-87;  8:45  am  J 
wujMO  cooc  rsao-01-M 


RAILROAD  RETIREMENT  BOARD 

Agency  Forms  Submitted  for  OMB 
Review 

AOENCv;  Railroad  Retirement  Board. 
action:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (44 
use.  Chapter  35),  the  Board  has 
submitted  the  following  proposals)  for 
the  collection  of  information  to  the 
Office  of  Management  and  Budget  for 
review  and  approval. 

Summar>'  of  Proposalfs) 

(1)  Collection  title:  Request  for  Review 
of  Pari  B  Medicare  Claim 

(2)  Form(8)  submitted:  G-790,  G-791 

(3)  Type  of  request:  Extension  of  the 
expiration  date  of  a  currently 
approved  collection  without  any 
change  in  the  substance  or  in  the 
method  of  collection 

(4)  Frequency  of  use:  On  occasion 

(5)  Respondents:  Individuals  or 
households 

(6)  Annual  responses:  4,100 

(7)  Annual  reporting  hours:  1,025 

(8)  Collection  description:  The  Board 
administers  the  Medicare  program  for 
persons  covered  by  the  railroad 
retirement  system.  The  requests 
provide  the  means  for  obtaining 
reviews  of  the  determinations  made 
by  Travelers  on  claims  for  Part  B 
medicare  benefits. 

Additional  Information  or  Comments: 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from  Pauline  Lohens,  the  agency 
clearance  officer  (312-751-4692). 
Comments  regarding  the  information 
collection  should  be  addressed  to 
Pauline  Lohens,  Railroad  Retirement 
Board,  844  Rush  Street,  Chicago,  Illinois 
60611  and  the  OMB  reviewer  Elaina 


Nordrn  (202-395-7316),  Office  of 

Management  and  Budget.  Room  3002, 

New  Executive  Office  Building. 

Washington.  DC  20503. 

Pauline  Lohens. 

Director  of  Informaiion  and  Data 

Management. 

(FR.  Doc.  87-12444  Filed  ft-l-«7:  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

I  R*«MM  No.  34-24500;  FU«  No.  SR-MSR8- 
87-31 

Self -Regulatory  Organizations; 
Proposed  Rule  Change  by  the 
Municipal  Securities  Rulemaking 
Board;  Relating  to  Uniform  Practices 
and  Customer  Confirmations 

Pursuant  to  section  19(b)(1)  of  the 
Secunties  Exchange  Act  of  1934.  15 
U.S.C.  78s(b)(l),  notice  is  hereby  given 
that  on  May  8, 1987.  the  Municipal 
Securities  Rulemaking  Board  ("Boarc?") 
filed  with  the  Securities  and  Exchange 
Commission  a  proposed  rule  change  as 
descnl)ed  in  Items  I  IL  and  III  below, 
which  items  have  been  prepared  by  the 
self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Municipal  Securities  Rulemaking 
Board  ("the  Board")  is  filing 
amendments  to  rules  0-12(0  and  G- 
15(d).  on  book-entry  delivenes. 
(hereafter  referred  to  as  "the  proposed 
rule  change"),  as  follows: ' 
Rule  G-12    Uniform  Practice 
(a)-(e)  No  change. 
(f)  Use  of  Automated  Comparison, 

Clearance,  and  Settlement 
(i)  No  change. 

(ii)  Notwithstanding  the  provisions  of 
section  (e)  of  this  rule,  if  a  transaction 
submitted  to  one  or  more  registered 
clearing  agencies  for  comparison  in 
accordance  with  paragraph  (i)  above 
has  been  compared  successfully,  and  if 
such  transaction  involves  municipal 
securities  which  are  eligible  for  deposit 
at  one  or  more  securities  depositones 
registered  with  the  Securities  and 
Exchange  Commission  in  which  both 
parlies  to  the  transaction  are  members, 
the  parties  to  such  transaction  shall 
settle  the  transaction  by  book-entry 


■  Italict  indtcate  new  language:  (bracketa) 
Indicale  datetiona. 


through  the  facilities  of  the  depository  or 
through  the  interface  or  hnk.  if  any. 
between  the  depositories.  The 
provisions  of  this  paragraph  (ii)  shall  not 
apply  to  transactions  effected  on  or 
(after  February  1. 1985.)  prior  to  June  30, 
1988,  in  municipal  securities  which  are 
eligible  only  for  settlement  in  same-day 
funds  in  a  securities  depository 
registered  with  the  Securities  and 
Exchange  Commission. 

(iii)  No  change. 

(gHO  No  change. 
Rule  G-15    Confirmation.  Clearance 

and  Settlement  of  Transactions  with 

Customers 
{a)-(c)  No  change, 
(d)  Delivery-Receipt  vs.  Payment 

Transactions 

(iHii)  No  change. 

(ii)  No  broker,  dealer,  or  municipal 
securities  dealer  who  is,  or  whose 
clearing  agent  with  respect  to  such 
transaction  is.  a  participant  in  a  clearing 
agency  registered  with  the  Securities 
and  Exchange  Commission  shall  effect  a 
transaction  in  any  municipal  security 
which  is  ehgible  for  book-entry 
settlement  through  the  facilities  of  such 
clearing  agency  on  a  delivery  vs. 
payment  or  receipt  vs.  payment  basis  for 
the  account  of  a  customer  who  is.  or 
whose  agent  with  respect  to  such 
transaction  is.  a  participant  in  such 
clearing  agency  (or  in  a  clearing  agency 
interfaced  or  otherwise  linked  with  such 
clearing  agency)  unless  the  facilities  of 
such  cleanng  agency  (or  the  facilities  of 
a  clearing  agency  interfaced  or 
otherwise  linked  with  such  clearing 
agency,  as  necessary)  are  used  for  the 
book-entry  settlement  of  such 
transaction.  The  provisions  of  this 
paragraph  (in)  shall  not  apply  to 
transactions  effected  on  or  [after 
February  1. 1985.)  prior  to  June  30.  1988, 
in  municipal  securities  which  are 
eligible  only  for  settlement  in  same-day 
funds  in  a  securities  depository 
registered  with  the  Securities  and 
Exchange  Commission. 

(e)  .No  change. 

U.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

A.  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

(a)  Rule  G-12(n(ii)  requires  book- 
entry  delivery  of  inter-dealer  municipal 
securities  transactions  if  both  dealers 
(or  their  clearing  agents  for  the 
transaction)  are  members  of  a 
depository  making  the  securities  eligible 


and  the  transaction  is  compared  through 
a  registered  securities  clearing  agency. 
Rule  G-15(d)(iii)  prohibits  dealers  from 
granting  delivery  versus  payment  or 
receipt  versus  payment  privileges  on  a 
customer  transaction  in  which  both  the 
dealer  and  the  customer  (or  their 
clearing  agents  for  the  transaction)  are 
members  of  a  depository  making  the 
securities  eligible,  unless  book-entry 
delivery  is  used. 

No  depository  currently  makes 
eligible  municipal  securities  that  settle 
in  same-day  funds.  The  Depository  Trust 
Company  ("DTC")  has  informed  the 
Board  that  it  plans  to  commence  on  July 
10, 1987,  a  pilot  program  that  will 
provide  depository  services  for  some 
same-day  funds  securities.  DTC  plans  to 
begin  the  pilot  program  with  certain 
municipal  note  issues  less  than  one  year 
in  maturity,  followed  by  municipal 
securities  issues  with  short-term  put 
features.  Any  DTC  participant  will  be 
allowed  to  participate  in  the  pilot 
program,  subject  to  the  rules  of  the 
program. 

The  proposed  rule  change  exempts 
from  the  application  of  rules  G-12(f)(ii) 
and  G-15(d)(iii)  transactions  in 
depository-eligible,  same-day  fiind 
municipal  securities  through  June  30, 
1988.  Without  the  proposed  rule  change, 
members  of  DTC  would  be  required  to 
use  the  same-^day  fund  settlement 
system  for  all  transactions  in  eligible 
securities  which  fall  under  the  rules. 
DTC  has  requested  the  Board  to  provide 
a  temporary  exemption  from  the  rviles 
during  the  pilot  phase  of  the  program  to 
allow  dealers  to  become  familiar  with 
program  operations  prior  to  being 
required  to  submit  all  such  transactions 
to  the  system.  In  light  of  the  complexity 
of  the  system  and  the  possibility  that 
dealers  may  need  to  make  adjustments 
in  their  operations  during  their  initial 
use  of  the  system,  the  Board  concluded 
that  a  flexible  approach  in  the 
application  of  rules  G-12(f)(ii)  and  G- 
15(d)(iii)  is  warranted  during  the  pilot 
phase  of  the  program,  (b)  The  proposed 
rule  change  is  adopted  pursuant  to 
section  15(b)(2)(C)  of  the  Securities 
Exchange  Act  ("the  Act ')  which 
authorizes  the  Board  to  adopt  rules: 

designed  to  .  .  .  foster  cooperation  and 
coordination  with  persons  engaged  in  .  .  . 
clearing,  settling,  processing  information  with 
respect  to.  and  facilitating  transactiong  in 
municipal  securities  .  .  „ 

The  proposed  rule  change  also  is 
consistent  with  section  17A  of  the  Act, 
which  mandates  the  creation  of  a 
national  clearing  system  for  securities 
transactions. 

The  proposed  rule  change  would 


promote  the  efficient  dearance  and 
settlement  of  same-day  funds  municipal 
secunties  by  providing  flexibility  in 
dealer  use  of  the  DTC  same-day  funds 
settlement  system  during  its  pilot  phase 
and  therefore  is  consistent  with  the 
purposes  of  the  Act. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

Because  the  proposed  rule  change 
would  apply  uniformly  to  all  brokers, 
dealers  and  municipal  securities  dealers 
the  Board  believes  that  it  would  not 
impose  any  burden  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  Board  has  neither  asked  for  nor 
received  comments  on  the  proposed  r\de 
change. 

ni.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  fmding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  charige  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
Copies  of  such  fihng  also  will  be 
available  for  inspection  and  copying  at 


UM  I 


20656 


Federal  Register  /  Vol.  52.  No.  105  /  Tuesday.  June  2.  1987  /  Notices 


the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  June  23. 1987. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dwled:  May  22.  1987. 
Jonathan  G.  Katz, 
Secretary. 

(FR  Doc.  87-12455  Filed  6-1-87;  8:45  amj 
BNXaM  cooc  Mio-ai-M 

|Rel«a9«  No.  34-24512;  Flla  No.  SR-NASO- 

87-31 

Self-Regulatory  Organizations; 
National  Association  of  Securities 
Dealers,  Inc.;  Order  Approving 
Proposed  Rule  Change 

The  National  Association  of  Securities 
Dealers.  Inc.  ("NASD")  submitted  copies 
of  a  proposed  rule  change  on  February 
12. 1987,  and  an  amendment  thereto  on 
March  19, 1987.  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  and  Rule  19b-4 
thereunder.  The  proposal  amends 
Schedule  D  to  the  NASDs  By-Laws  to 
require  that  transactions  in  NASDAQ 
National  Market  System  securities 
executed  between  4:00  p.m.  and  5:00 
p.m.  Eastern  Time  be  reported  through 
the  NASD's  Transaction  Reporting 
System  by  5:00  p.m.  Eastern  Time. 

Notice  of  the  proposed  rule  change 
together  with  the  terms  of  substance  of 
the  proposed  rule  change  was  given  by 
the  issuance  of  a  Commission  release 
(Securities  Exchange  Act  Release  No. 
24294.  April  2. 1987)  and  by  publication 
in  the  Federal  Register  (52  FR  11581. 
April  9. 1987).  No  comments  were 
received  with  respect  to  the  proposed 
rule  change. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  the  NASD  and,  in 
particular,  the  requirements  of  Section 
ISA.  and  the  rules  and  regulations 
thereunder. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.  that  the 
above-mentioned  proposed  rule  change 
be.  and  hereby  is.  approved.  In 
accordance  with  the  letter  amendment 
filed  by  the  NASD  on  May  21. 1987,  the 
proposed  rule  change  will  become 
effective  on  October  1, 1987,  in  order  to 
allow  vendors  to  make  required  changes 
to  their  systems.  ' 


For  the  Commission,  by  the  Division  of 
Market  Regulation  pursuant  to  delegated 
authority,  17  Cm  200.3O-3(a)(12). 

Jonathan  G.  ICatx. 

Secretary. 

Dated:  May  26, 1987. 
(FR  Doc  87-12456  Filed  6-1-87;  8:45  amJ 

BILLmO  cooc  M10-01-II 


(Release  No.  34-24513;  File  No.  SR-NSCC- 
87-7) 

Proposed  Rule  Change  by  National 
Securities  Clearing  Corporation 
Relating  to  and  Amendment  to 
("NSCC")  Rules  Concerning  the  Mutual 
Fund  Settlement,  Entry  and 
Registration  Verification  Service 
("Fund/SERV  •);  Notice  of  Filing  and 
Immediate  Effectiveness 

I*ursuant  to  section  19(b)(1)  of  the 
Securities  and  Exchange  Act  of  1934, 15 
U.S.C.  78s(b)(l).  notice  is  hereby  given 
that  on  May  19. 1987.  NSCC  filed  with 
the  Securities  and  Exchange 
Commission  the  proposed  rule  change 
as  described  in  Items  I.  II.  and  III  below, 
which  Items  have  been  prepared  by 
NSCC.  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulalnry  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Note:  italics  indicates  addition; 
[Brackets  J  indicate  deletions. 

Mutual  Fund  Settlement,  Entry  and 
Registration  Verification  Service 

Rule  52.  *  •  • 

Sec.  2.  A  Settling  Member  who  desires 
to  submit  a  mutual  fund  order  (e.g. 
purchase,  [and/orj  redemptioa 
exchange]  to  another  Settling  Member 
(referred  to  as  a  Mutual  Fund  Processor) 
or  a  Fund/SERV  Member  may  do  so  by 
submitting  order  data  to  the  Corporation 
on  the  day  the  order  is  intended  to  take 
place  ('Trade  Date")  or.  to  the  extent 
permitted  by  the  Corporation,  any  day 
thereafter  (hereinafter  referred  to  as 
"As-Of  Orders)  in  such  form  and  by 
such  time  as  established  by  the 
Corporation  from  time  to  time;  provided, 
however,  that  the  Corporation  will  not 
accept  an  As-Of  order  for  any 
transaction  that  has  occurred  more  than 
six  months  prior  to  the  date  it  is 

submitted. 

•        •        •        •        * 

Sec.  14.  *  *  *  If  the  registration  data 
appears  to  contain  the  information 
required  by  the  Corporation,  the 
Corporation  will  transmit  the  data  to  the 
Mutual  Fund  Processor  or  Fund/SERV 


Member  in  such  form  and  by  such  time 
as  established  by  the  Corporation  from 
time  to  time.  The  Mutual  Fund 
Processor  or  Fund/SER  V  Member  must 
accept  or  reject  the  registration  data  in 
such  form  and  by  such  time  as 
established  by  the  Corporation. 

n.  Self-Regulator>  Organization's 
Statement  of  the  Purpose  of,  and 
Statutor>  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission. 
NSCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  NSCC 
has  prepared  summaries,  set  forth  in 
sections  (A).  (B).  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Since  its  inception  in  March.  1986. 
NSCC's  Mutual  Fund  Settlement.  Entry 
and  Registration  Verification  Service 
("Fund/SERV")  has  resulted  in 
nationwide  participation  by  more  than 
25  broker-dealers  and  mutual  funds. 
Fund/SERV  currently  processes  over 
5,000  trades  a  day.  which  translates  into 
an  average  daily  settlement  of  over  $45 
million.  As  part  of  the  further 
development  of  Fund/SpV.  NSCC 
proposes  to  enhance  the  service  in  a 
number  of  respects  to  provide  for 
additional  transactions  to  be  included  in 
Fund/SERV  and  to  provide  for 
increased  industry  standardization. 

First.  NSCC  proposed  to  process 
exchange  transactions  (i.e.,  the 
exchange  of  shares  within  a  Fund  group) 
within  Fund/SERV.  allowing  for  an 
automated  and  centralized  environment 
for  processing  such  transactions.  NSCC. 
however,  will  only  permit  exchange 
transactions  to  be  input  on  the  day  the 
order  takes  place.  Second.  NSCC 
proposes  to  require  mutual  funds  to 
acknowledge  that  registration 
instructions  submitted  by  broker-dealers 
either  have  been  processed  or  rejected, 
which  will  provide  broker-dealers  with 
greater  certainty  as  to  the  status  of 
shares  being  registered  by  a  fund. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

NSCC  does  not  believe  that  the 
proposed  rule  will  have  an  impact  or 
impose  a  burden  on  competition. 
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C.  Self-Regulatory  Organization  s  1  Release  No.  34-24510;  File  No.  SR-NYSE-            .  Permits  the  dissemination  of  an 

Statement  on  Comments  on  the  87-14]  "initial  indication"  with  the  approval  of 

Proposed  Rule  Change  Received  From  _  ,.  q-_,,,„,^^  ri  «     i     ♦•  ^  Floor  Official  before  9:30  for  a  security 

Members.  Participants,  or  Others  ^ll^!^u^u^r^2^!!If!:^°^^''  v     .,  which  is  a  spinoff  or  for  which  a  trading 

Proposed  Rule  Change  by  New  York  i.„it  u  a        »  j    .  .u     i         r.i. 

M„  „„ .        .u  J     1  o».,.Ii.  c-..k 1 n  I  *i      .  halt  had  existed  at  the  cose  of  the  prior 

No  comments  on  the  proposed  rule  Stock  Exchange,  Inc.,  Relating  to  j    j    o  s 

change  have  been  solicited  or  received.  Opening  and  Reopening  Indications                ing   ession.          .  , 

NSCC  will  notify  the  Securities  and  ,                                   ,u,    .    ,  .                  ff              ?''^  1^" '"        ^        a 

Exchange  Commission  of  any  written  ^  Pursuant  to  section  19(b  (1)  of  the  offenng.  retains  the  current  procedure 

comments  received  hv  NSCC  Securities  Exchange  Act  of  1934, 15  which  permits  indications  before 

c  inmenis  receivea  oy  insui..  ^j  g ^  78s(b)(l).  notice  is  hereby  given  opening  the  security  with  the  approval 

III.  Date  of  Effectiveness  of  the  that  on  April  30, 1987,  the  New  York  of  a  Floor  Director  or  Floor  Governor. 
Proposed  Rule  Change  and  Timing  for  Stock  Exchange,  Inc.  filed  with  the                    •  In  any  other  situation,  permits  pre- 
Commission  Action  Securities  and  Exchange  Commission  9:30  indications  with  the  approval  of  a 

the  proposed  rule  change  as  described  Floor  Director  or  Floor  Governor  and 

The  foregoing  rule  change  has  become  {„  hems  I,  II,  and  III  below,  which  Items  authorizes  them  to  tailor  the  waiting 

effective  pursuant  to  section  19(b)(3)  of  have  been  prepared  by  the  self-  penods  to  the  circumstances  of  the 

the  1934  Act  and  subparagraph  (e)  of  regulatory  organization.  The  situation. 

Securities  Exchange  Act  Rule  19b-4.  At  Commission  is  publishing  this  notice  to  n  c  u  d       i  .       /-w_.     •     ^     . 

any  time  within  60  days  of  the  filing  of  solicit  comments  on  the  proposed  rule  ",  Self-Regulatory  Orgamzations 

such  proposed  rule  change,  the  change  from  interested  persons.  S  ^S^"  elS^fiX^^'J^J  Rule 

Commission  may  summarily  abrogate  i  o  .r  r.       i  .       /-w        •     .•     .  /-u      "  J- "«""""'•  "«"^'"F"«™ '^""' 

such  rule  change  if  its  appears  to  Oie  ^  Self-Regulatory  Orgamzation  s  Change 

/-  _               .u  .        L      ;  Statement  of  the  Terms  of  Substance  of            ,„  ,    r-i    „     -.v  .u    <-^                     .u 

Commission  that  such  action  is  .i     p^     ^  R  1    rh                                                riling  with  the  Commission,  the 

necessary  or  appropriate  in  the  public  self-regulatory  organization  included 

interest,  for  the  protection  of  investors,  T^^e  proposed  rule  change  revises  the  statements  concerning  the  purpose  of 

or  otherwise  in  furtherance  of  the  Exchange's  policy  on  reopemngs.  The  and  basis  for  the  proposed  rule  change 

purposes  of  the  1934  Act.  revised  policy:  and  discussed  any  comments  it  received 

IV  c^r        ■        r  <-  *  '^^'^'"s  *^^  requirement  of  waiting  on  the  proposed  rule  change.  The  text  of 

IV.  Sohcitation  of  Comments  gt  least  15  minutes  from  the  first  these  statements  may  he  examined  at 
Interested  persons  are  invited  to  indication  before  reopening.  the  places  specified  in  Item  IV  below 

submit  written  data,  views  and  *  Reduces  the  minimum  delay  for  ano  's  set  forth  m  sections  A.  B.  and  C 

arguments  concerning  the  foregoing.  reopening  when  more  than  one  below. 

Persons  making  written  submissions  indication  is  necessary  from  15  minutes  a,  Self-Regulatory  Organization's 

should  file  six  copies  thereof  with  the  ^°^  '^^  '^^^  indication  to:  Statement  of  the  Purpose  of  and 

Secretary,  Securities  and  Exchange  — 5  minutes  when  the  last  indication  Statutory  Basis  for,  the  Proposed  Rule 

Commission.  450  Fifth  Street  NW.  overlaps  the  prior  indication  Change 

Washington,  DC  20549.  Copies  of  the  — 10  minutes  when  the  last  indication               (g)  Purpose.  The  Exchange  and  the 

submission,  all  subsequent  amendments,  does  not  overlap  the  prior  indication.  other  CTA  Plan  Participants  amended 

all  written  statements  with  respect  to  The  following  examples  illustrate  how  the  plan's  "Regulatory  Half  provision 

the  proposed  rule  change  that  are  filed  the  policy  will  work:  last  year  by  eliminating  the  requirement 

with  the  Commission,  and  all  written  Example  1:  that  15  minutes  elapse  after  news  has 

communications  relating  to  the  proposed  1st  indication 10K)5        90-100  been  fully  disclosed  ("T  time  ")  before 

rule  change  between  the  Commission  2nd  indication 10:08        95-105  the  Exchange  can  disseminate 

and  any  person,  other  than  those  that  Earliest  opening  indications  of  interest.  (Eighth 

may  be  withheld  from  the  public  in  time 10:20  Substantive  Amendment  to  the  Restated 

accordance  with  the  provisions  of  5  Example  2:  CTA  Plan;  see  1/22/86  Letter  to  John  P. 

U.S.C.  552,  will  be  available  for  1st  indication 10:05        90-100  Wheeler.  Secretary.  SEC,  ft-om  John  F. 

inspection  and  copying  in  the  2nd  indication 10:16      100-110  Cipriano,  Director.  .N'YSE  and  Release 

Commission's  Public  Reference  Section.  Earliest  opening  Nos,  34-22850  (January  31, 1986)  and  34- 

450  Fifth  Street  NW..  Washington,  DC.  ^^^^ 10-26  22981  (March  7,  1986.)  The  Exchange 

Copies  of  such  filing  will  also  be  Example  3:  recognized  at  that  time  that  the  change 

available  for  inspection  and  copying  at  ^^t  indication 10:05        90-100  created  an  incongruity  between  the  CTA 

the  principal  office  of  the  above-  ^nd  indication 10:08      101-109  Plan  and  the  Exchanges  policy  on 

mentioned  self-regulatory  organization.  ^'^'^^^  °P^"*"8            _  _  reoperiings^That  policy  prohibits  the 

All  submissions  should  refer  to  the  file  ^     ''^ '; ^0=20  specialist  from  reopening  his  market  for 

u„.  CD  K^crr-  OT  r.T      A    I.     ij  u  Example  4:  15  minutes  after  he  has  disseminated  an 

number  SR-NSCC-87-07  and  should  be  ,  .•   j      .                     ,«nc        nn  ,nn  ■   a-     „■      ■        j     .      n 

..,,.,        _„    _o  1st  indication 10:05        90-100  indication  in  order  to  allow  investors 

suomitiea  Dy  june  zj,  1987.  2nd  indication 10:18       95-105  and  other  off-Floor  participants  time  to 

For  the  Commission,  by  the  Division  of  Earliest  opening  react  to  the  indications.The  incongruity 

Market  Regulation,  pursuant  to  delegated  time 10:23  is  as  follows:  although  other  markets  are 

authority.  jhe  Exchange  has  also  identified  free  to  resume  trading  after  15  minutes 

Jonathan  G.  Kafz,  other  circumstances  in  which  opening  as  measuerd  form  T  time  (so  long  as  the 

Secretary.  indications  are  appropriate  and  has  Exchange  has  disseminated  indications 

Dated'  May  28  1987  determined  to  permit  indications  in  of  interest  during  that  15  minute  period). 

it-D  n      Q-T  i.,\c..  c  1  J4.  ..  «,T  o  <c      1  those  circumstances  subject,  in  most  the  Exchange  itself  cannot  resume 

FR  Doc  87-12454  Filed  6-1-87;  8:45  am)  ^     .,            .,.             ■    j     j          .i_    j  .     j-            .^    r.      .nr      -      > 

'  cases,  to  the  waiting  periods  descnbed  trading  until  after  15  minutes  as 

MLUNO  cooc  soio-oi-*!  abovB.  Thus,  the  revised  policy:  measured  from  the  time  the  last 
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indication  prints.  Thus,  except  when  the 
Exchange  is  able  to  disseminate  an 
indication  immediately  aRer  T  time  and 
does  not  disseminate  a  subsequent 
indication,  the  Exchange  can  never 
reopen  its  market  as  quickly  as  its 
competitors.  Moreover,  the  restarting  of 
the  15  minute  clock  with  each 
succeeding  indication  means  that  the 
Exchange's  time  disadvantage  can  be 
quite  lengthy,  depending  on  the  number 
of  succeeding  indications  and  the  time 
between  them. 

The  Exchange  carefully  weighed  these 
cumpetitive  considerations  against  the 
need  to  provide  investors  and  other  off- 
Floor  participants  an  adequate  reaction 
time  to  indications.  The  proposed  rule 
change  reflects  the  Exchange's 
detemination  that,  when  one  or  more 
indications  followed  an  initial 
indication,  it  could  reduce  the  waiting 
period  following  the  Tinal  indication. 

The  policy  mandates  or  permits  the 
use  of  indications  in  a  variety  of 
specified  circumstances  and  includes 
authority  for  their  use  in  other, 
unspecified  circumstances.  The  shift  of 
some  of  the  futiires  and  options 
contracts  on  stock  indices  to  opening 
price  settlement  makes  the  last-noted 
authority  take  on  special  significance. 
While  the  precise  mechanics  of  the 
Exchange's  opening  procedures  for  the 
)une  19  "Triple  Witch  "  expiration  are 
not  yet  set,  the  use  of  pre-opening 
indications  will  be  key.  The  Exchange 
can  use  this  authority,  which  is  designed 
to  permit  use  of  indications  in  non- 
routine  situations,  to  serve  as  the  basis 
for  the  Triple  Witch"  procedures. 

(b)  Statutory  Basis.  The  basis  under 
the  1934  Act  for  the  proposed  rule 
change  is  section  6(b)(5),  which  provides 
in  pertinent  part  that  the  rules  of  the 
P^xchange  be  designed  to  promote  just 
and  equitable  principles  of  trade,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market, 
and  to  protect  investors  and  the  public 
interest. 

B.  Self-Regulatory  Organization '» 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  does  not 
impose  any  burden  on  competition  that 
is  not  necessary  or  appropriate  in 
furtherance  of  the  purposes  of  the  1934 
Act.  In  fact,  the  proposed  rule  change 
will  enhance  competition  by  permitting 
the  Exchange  to  reopen  a  stock  that  has 
been  the  subject  of  a  Regulatory  Halt 
closer  to  the  time  that  other  markets  can 
do  so  in  those  instances  when  reduction 
of  the  waiting  period  after  an  indication 
is  appropriate. 
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C.  Self-Regulatory  Organization  a 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants  or  Others 

An  "Ad  Hoc  Committee  on  Trading 
Halts,  Indications  and  Reopenings' 
developed  the  proposed  nile  chanj^e 
The  Exchange's  Market  Performance 
Committee  then  approved  the  proposal. 

The  Exchange  has  not  otherwise 
solicited,  and  does  not  intend  to  solicit, 
comments  regarding  the  proposed  rule 
change.  The  Exchange  has  not  received 
any  unsolicited  written  comments  from 
members  or  other  interested  parties. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropnate  and 
publishes  its  reasons  for  so  finding  (n) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW  . 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
450  Fifth  Street  NW.,  Washington.  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  File  No. 
SR-NYSE-87-14  and  should  be 
submitted  by  June  23, 1987. 


For  the  Commisiion.  by  the  Division  of 
Market  ReguiHlion.  pursuant  to  delegaled 
authority. 

Dated  May  28.  1967. 
|)>aatfaan  C   Katz. 
.sV'i  rvtarv 
\yH  Doc  »7 -12457  Rled  6-1-67;  8:45  am) 
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fReleaM  Mo.  34-24508;  Rl«  Ha.  SR-PMLX- 

87-011 

Self-Regulatory  Organtzat1or>«; 
Philadelphia  Stock  Exchanga,  Inc.; 
Ordar  Approving  Propoaad  Rula 
Change 

On  March  23.  1987,  the  Philadelphia 
Stock  Exchange,  Inc.  (  "Phlx  ")  submitted 
to  the  Securities  and  Exchange 
Commission  ("Commission"),  pursuant 
to  section  19(b)n)  under  the  Secunties 
Exchange  Act  of  iy;i4  (   Acf'l  '  and  Rule 
19b-4  thereunder,*  a  proposed  rule 
change  to  allow  the  Phlx  to  offer 
European-style  option  contracts  on  the 
Value  Line  mdi'X  by  imposing  a 
restriction  on  early  exercise,  and  to 
define  the  term  "European  option"  as  an 
option  contract  that  can  be  exercised 
only  on  the  last  trading  day  prior  to  the 
day  it  expires. 

The  proposed  rule  change  was  noticed 
in  Secunties  Exchange  Act  release  No. 
24352  (April  16,  1987),  52  PR  13783  (April 
24, 1987).  No  comments  were  received 
on  the  proposed  nile  change. 

The  rule  change  is  designed  to 
facilitate  transactions  in  options.  The 
purpose  of  the  proposed  rule  change  is 
to  allow  the  Phlx  to  offer  European-style 
contracts  on  the  Value  Line  index.  The 
Phlx  described  the  Value  Line  index  as 
a  broad-based  index  composed  of 
approximately  1.700  exchange-listed  and 
over-the-counter  securities.  The  index 
value  consists  of  an  equally  weighted 
geometric  average  of  the  pnces  of  the 
1.700  securities  The  Phlx  presently 
trades  Amencan-style  options  of  the 
Value  Line  index  which  are  identified  by 
the  symbol  XVL  The  Phlx  would 
continue  to  trade  the  .\mencan-style 
Value  Line  index  options,  and  would 
differentiate  the  proposed  European- 
style  Value  Line  index  options  by  using 
the  symbol  VLE.  The  Phlx  states  that  a 
European  exercise  feature  will  appeal  to 
potential  Value  Line  index  options 
sellers  and  spread  traders  since  it 
restricts  exercise  until  the  trading  day 
prior  to  expiration.*  Spread  traders  will 


thus  be  able  to  hold  positions  in  the 
Value  Line  index  without  concern  that 
orie  leg  of  their  short  positions  may  be 
exercised  prior  to  the  option's 
expiration.  Sellers  will  benefit  from  the 
European  exercise  feature  because  the 
seller  cannot  be  exercised  against  until 
expiration  and,  accordingly,  can  engage 
in  long-range  planning  and  strategies. 
Except  for  the  European  exercise 
feature,  trading  in  European-style  Value 
Line  index  options  would  be  conducted 
in  accordance  with  existing  Phlx  equity 
option  and  index  option  rules.  The  Phlx 
contends  that  the  statutory  basis  for  the 
proposed  rule  change  is  section  6(b)(5) 
of  the  Act  in  that  it  will  facilitate 
transactions  in  securities  and  protect 
investors  and  the  public  interest. 

The  Commission  previously  has 
approved  European-style  option 
contracts.*  In  approving  the  CBOE's 
proposal  to  convert  the  S&P  500  index 
option  to  a  European-style  option,  the 
Commission  recognized  that  there  are 
advantages  to  both  American  and 
European-style  options,  with  purchasers 
generally  benefiting  from  American- 
style  options  and  sellers  from  European- 
style.  With  the  latter  type  of  option,  the 
purchaser  is  disadvantaged  to  some 
extent  because  he  must  rely  on  the 
continued  existence  of  a  liquid 
secondary  market  in  the  options  in  order 
to  close  out  an  option  position  before 
expiration.  In  contrast,  the  writer  of  the 
contract  benefits  from  the  contract's 
European-style  feature,  because  the 
writer  cannot  be  exercised  against  until 
expiration,  and  accordingly  can  engage 
in  long-range  planning  and  strategies. 
While  the  Commission  recognizes  that 
the  European-style  of  the  Value  Line 
index  may  limit  the  flexibility  of  options 
purchasers,  we  also  believe  that  the 
exercise  feature  of  the  contract  may 
facilitate  certain  trading  strategies  and 
prove  useful  to  investors.  These 


•16  U.S.C  78«(bMl)  (1982) 
«  17  CTR  Z40-19b-4  (1985) 
■  A  European  option  may  be  txarcited  only 
during  a  ipecified  penod  (which  may  be  a*  »hor1  at 

Continued 


a  single  day),  juat  before  the  option  expires.  This  is 
in  contratl  to  an  American  option  which  may  be 
exercised  by  the  holder  al  any  time  after  it  is 
purchased  until  it  expires  The  writer  of  a  European 
option  is  subject  to  the  assignmenl  of  an  exercise 
only  during  the  exercise  period 

*  See  Securities  Exchange  Act  Release  Nos  22471 
(September  2ft.  198.51.  40  FR  40636.  approving  a 
proposal  by  the  Chicago  Board  Options  Exchange, 
Inc.  ("CBOE")  to  trade  European-style  foreign 
currency  options:  22309  (August  9.  1985).  50  ER 
32934,  approving  a  CBOE  proposal  to  convert  the 
option  on  the  Standard  h  Poor  s  500  Index  ("SiP 
500")  from  an  Amf  ncan  to  a  European-style  option; 
22999  (March  12.  1986).  51  FR  9733.  approving  a 
proposal  by  the  American  Stoclt  Exchange,  Inc. 
("Amex")  to  trade  European  8t>lp  13- week  Treasury 
bill  options:  Z3311  |)une  la  1986)  51  FR  21815. 
approving  an  Amex  proposal  to  trade  European- 
style  optioiu  on  the  Institutiunal  Index  ("XII"):  and 
23795  (November  12.  1986).  51  FR  41884.  approving  a 
proposal  by  the  Paafic  Stock  Exchange.  Inc.  ("PSE") 
to  trade  European -alylc  options  on  the  Financial 
News  Composite  Index  ("FNCl "). 


potential  risks  are  fully  described  in  the 
Options  Disclosure  Document  issued 
pursuant  to  Rule  9b-l  under  the  Act.  In 
light  of  this  disclosure  and  the  absence 
of  other  regulatory  concerns,  the 
Commission  is  not  inclined  to  substitute 
its  judgment  for  the  business  judgment 
of  the  Phlx  in  designing  the  Value  Line 
index  Contract. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  the 
requirements  of  Section  6  *  and  the  rules 
and  regulations  thereunder. 

It  is  therefore  ordered,  pursuant  to 
secUon  19(b)(2)  of  the  Act,"  that  the 
proposed  rule  change  is  approved. 

For  the  Commission,  by  the  Division  of 
Marlcet  Regulation,  pursuant  to  delegated 
authority.'' 

Dated:  May  22.  1987. 
Jonathan  G.  Katz, 
Secretary. 

(FR  Doc.  87-12458  Filed  6-1-87:  8:45  am) 
BILLINO  COOC  M1«-01-M 


[Release  No.  34-24516;  FU«  No.  SR-PSE- 
87-061 

Self-Regulatory  Organizations;  Pacific 
Stock  Exchange,  Inc.;  Order  Approving 
Proposed  Rule  Change 

On  March  27, 1987,  pursuant  to 
section  19(b)(1)  under  the  Securities 
Exchange  Act  of  1934  ("Act"); '  and  Rule 
19b-4  thereunder,  •  the  Pacific  Stock 
Exchange  Inc.  ("PSE"  or  "Exchange") 
submitted  to  the  Securities  and 
Exchange  Commission  a  proposed  rule 
change  that  would  enable  the  PSE  to 
issue  rights  to  purchase  special 
memberships. ' 

The  proposed  rule  change  was 
published  for  comment  in  Securities 
Exchange  Act  Release  No.  24354  (April 
16, 1987),  52  FR  13369.  No  comments 
were  received  on  the  proposed  rule 
change. 

As  discussed  in  detail  in  the  release 
soliciting  comment,  the  PSE's  proposal 
would  permit  the  issuance  to  current 
seat  owners  of  rights  to  purchase  special 
memberships,'*  These  special 


•l5U.sC.  78f.  (1982), 

•  15  use.  78»  (1982). 

'  17  CFR  200.30-3  (a)(12)  (1985). 

'15U.S.C.  78s(b)(l)(1984). 

«  17  CFR  240.19b-4  (1986). 

'  On  May  11. 1967,  the  Exchange  Tiled 
Amendment  No.  1  to  Us  rule  filing. 

*The  PSE  proposal  was  made  subject  to  approval 
by  a  majority  of  the  current  516  Exchange  members. 
The  PSE  has  informed  Commission  staff  that  a 
majority  of  the  PSE  members  approved  the 


memberships  would  permit  the  holder  to 
trade  only  the  Financial  News 
Composite  Index,  the  PSE  High 
Technology'  Index,  and  such  other  new 
products  as  may  be  determined  by  the 
Exchange's  Board  of  Governors.  "The 
PSE  proposes  to  add  a  new  section  to  its 
Rule  IX  to  outline  the  privileges,  duties, 
obligations  and  limitations  for  holders  of 
special  options  memberships. 

In  particular,  the  Exchange  proposes 
to  issue  one  right  to  each  membership 
owner  of  record  as  of  April  24, 1987. 
Members  would  be  able  to  sell  and  buy 
rights  through  the  Exchange's  facilities 
and  the  rights  would  expire  if  not 
exercised  by  December  31. 1987.  Twenty 
rights  would  be  required  for  the 
purchase  of  a  special  membership,  and 
the  exercise  price  for  the  purchase  of  a 
special  membership  would  be  $500, 
There  currently  are  516  PSE  members; 
therefore,  a  maximum  of  25  special 
memberships  would  be  created. 

The  special  memberships  would 
expire  on  December  29, 1989,  unless 
extended  by  the  PSE  Board  of 
Governors,  and  would  be  able  to  be 
transferred  or  leased  through  the 
Exchange's  facilities  for  a  $100  fee. 
Holders  of  special  memberships  would 
be  subject  to  regular  Elxchange  trading 
rules  and  fees,  but  would  have  no  nght 
to  vote  in  any  election  or  amendment  to 
the  PSE  Constitution. ' 

In  support  of  its  proposal,  the  PSE 
argues  that  the  creation  of  special 
memberships  would  allow  it  to  improve 
liquidity  and  facilitate  transactions  in 
index  options.  The  Exchange  believes 
that  it  would  be  able  to  attract 
additional  capital  for  index  options 
trading,  which  it  feels  is  sufficiently 
distinct  from  equity  options  trading  to 
justify  sf>ecial  memberships. 

The  Commission  finds  that  the 
proposed  rule  change,  as  amended,  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange,  and,  in  particular, 
the  requirements  of  section  6  •  and  the 
rules  and  regulations  thereimder.  The 
PSE  proposal  is  designed  to  increase 
market  maker  participation  in  index 
options  and  other  new  products,  which 
should  help  to  foster  better  depth  and 
liquidity  in  these  products.  At  the  same 
time,  the  proposal  does  not  pose  any 
special  regulatory  concerns  in  that  it 


proposed  rights  offering  in  a  proxy  vote  concluded 
on  Apnl  23, 1987. 

'Amendment  No.  1  to  the  PSE's  rule  filing  would 
make  it  explicit  that  holders  of  speaal  membershipt 
would  not  be  entitled  to  participate  in  any 
liquidation  of  the  Exchange. 

•  15  U.S.C.  78f  (1984). 
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does  not  contain  incentive  for 
inappropriate  trading  by  market  makers. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act. '  that  the 
proposed  rule  change  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation  pursuant  to  delegated 
authority. 

Dated:  May  27.  1987. 
looathan  G.  Katz, 

Secretary.  '  ■  '. 

I KR  l)(x;.  87-12509  Filed  »-l-e7;  8:45  am] 
mUJNQ  COOC  WIO-OI-M 


1FI»«  Mo*.  7-0141  •taL] 

Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  Opportunity  for 
Hearing;  Ptilladelphla  Stock  Exchange, 
Inc. 

May  27.  1987. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Kxchanj^e  Commission 
pursuant  to  section  12(01 1)H1  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  12f-l  thereunder,  for  unlisted 
tradmg  privileges  in  the  following 
»«'cuntu*9: 

Duff  4  Phelps  S«-lected  Utilities 
Common  Stock,  $0,001  Par  Value  (File 
No.  7-0141) 
Erbamont  N  V. 
Common  Stock.  $4  00  Par  Value  (File 
No.  7-0142) 
Fleet  Fmancial  Croup.  Inc. 
Common  Stock.  $1  00  Par  Value  (File 
No.  7-0143) 
I  larcourt  Brace  Jovanovich,  Inc. 
Common  Stock.  $1.00  Par  Value  (File 
No.  7-0144) 
Kansas  Gas  k  Electric  Co. 
Common  Stock.  No  Par  Value  (File 
No.  7-0145) 
Public  Service  Co.  of  New  Mexico 
Common  Stock.  $5.00  Par  Value  (File 
No.  7-0146) 
Service  Corp.  International 
Common  Stock,  $1.00  Par  Value  (File 

No.  7-0147) 
These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  June  17, 1987. 
written  data,  views  and  arguments 
concerning  the  above- referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission. 


'  15  U5.C  78»(bM2)  (19M). 


Washington.  DC  20549.  Following  this 
opportunity  for  hearing,  the  Commission 
will  approve  the  application  if  it  finds. 
based  upon  all  the  information  available 
to  it,  that  the  extensions  of  unlisted 
trading  privileges  pursuant  to  such 
applications  are  consistent  with  the 
maintenance  of  fair  and  orderly  markets 
and  the  protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority 
Jonathan  C.  Katz. 
Secretory. 
(FR  Doc  87-12507  Filed  6-1-87;  8:45  am] 
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[FM.Nos.7-MW  etall 

Self-flegulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing:  Philadelphia  Stock  Exchange, 
Inc 

May  28.  1987. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  pjcchange  Commission 
pursuant  to  section  12(nil)(B)  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  12f-l  thereunder,  for  unlisted 
trading  pnvileges  m  the  following 
securities: 

First  Australia  Prime  Innome  Fund.  Inc. 
Common  Stock.  SO  01  Par  Value  (File 
No.  7-9939) 
Foothill  Group.  Ina 
Class  A  Common  Stock.  No  Par  Value 
(F'ile  No.  7-9940) 
Fur  Vault  bic. 

Common  Stock,  $0.01  Par  Value  (File 
No.  7-9941) 
Great  Lakes  Chemical  Corp. 
Common  Stock,  $1.00  Par  Value  (File 
No.  7-0942) 
Heritage  Entertainment,  Inc. 
Common  Stock.  $0.01  Par  Value  (File 
No.  7-9943) 
Hudson  Foods.  Inc. 
Class  A  Common  Stock.  No  Par  Value 
(File  No.  7-9944) 
I.CH.  Corp. 
Common  Stock.  $1.00  Par  Value  (File 

No.  7-0945) 
These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  June  18.  1987. 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desinng  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 


Securities  and  Exchange  Commission. 
Washington.  DC  20549.  Following  this 
opportunity  for  hearing,  the  Commission 
will  approve  the  application  if  it  finds, 
based  upon  all  the  information  available 
to  it.  that  the  extensions  of  unlisted 
trading  privileges  pursuant  to  such 
applications  are  consistent  with  the 
maintenance  of  fair  and  orderly  markets 
and  the  protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  RegulaUon.  pursuant  to  delegated 
authority. 
looathan  C.  Kati, 
Secretary. 

(FR  Dt>c.  87-12506  Filed  8-1-87;  8:45  am) 
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IFHeNo.  1-4371) 

AppWcatlon  To  Withdraw  From  Listing 
and  Registration;  Tech-Sym  Corp. 
(Common  Stock.  $0.10  Par  Value) 

May  27.  1987. 

Tech-Sym  Corporation  ('Company"), 
has  filed  an  application  with  the 
Socunties  and  Exchange  Commission 
pursuant  to  section  12(d)  of  the 
Secunties  Exchange  Act  of  1934  ("Act") 
and  Rule  12d2-2(d)  promulgated 
thereunder,  to  withdraw  the  above 
specified  security  from  listing  and 
registration  on  the  American  Stock 
Exchange,  Inc.  ("Amex").  The 
Company's  common  stock  recently 
b>egan  trading  on  the  New  York  Slock 
Exchange  ("NYSE"). 

The  reasons  alleged  in  the  application 
for  withdrawing  these  securities  from 
listing  and  registration  on  the  Amex 
Include  the  following: 

The  Company  considered  the  direct 
and  indirect  costs  and  expenses 
attendant  on  maintaining  the  dual  listing 
of  its  common  stock  on  the  NYSE  and 
the  Amex.  The  Company  does  not  see 
any  particular  advantage  in  the  dual 
trading  of  its  stock  and  believes  that 
dual  listing  would  fragment  the  market 
for  its  common  slock. 

Any  interested  person  may.  on  or 
before  June  17.  1987  submit  by  letter  to 
the  Secretary  of  the  Secunties  and 
Exchange  Commission.  Washington.  DC 
20549.  facts  bearing  upon  whether  the 
application  has  been  made  in 
accordance  with  the  rules  of  the 
Fjtchange  and  what  terms,  if  any.  should 
be  imposed  by  the  i^ommission  for  the 
protection  of  investors.  The 
Commission,  based  on  the  information 
submitted  to  it.  will  issue  an  order 
granting  the  application  after  the  date 
mentioned  above,  unless  the 
Commission  determines  to  order  a 
hearing  on  the  matter. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delejiaied 
Buthonty. 

lonathaa  G.  Katz, 

Secretary. 

[FR  Doc.  87-12506  Filed  6-1-87;  8:45  am) 
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SMALL  BUSINESS  ADMINISTRATION 

Agency  Reporting  and  Recordkeeping 
Requirements  Under  OMB  Review 

ACnotC  Notice  of  reporting 
requirements  submitted  for  review. 

summary:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.SC. 
Chapter  35),  agencies  are  required  to 
submit  proposed  reporting  and 
recordkeeping  requirements  to  OMB  for 
review  and  approval,  and  to  publish  a 
notice  in  the  Federal  Renter  notifying 
the  public  that  the  agency  has  made 
such  8  submission. 

DATE:  Comments  should  be  submitted 
by  July  2. 1987.  If  you  intend  to  comment 
but  cannot  prepare  comments  promptly, 
please  advise  the  OMB  Reviewer  and 
the  Agency  Clearance  Officer  before  the 
deadline. 

COPIES:  Request  for  clearance  (S.F. 
83s),  supporting  statements,  and  other 
documents  submitted  to  OMB  for  review 
may  be  obtained  from  the  Agency 
Clearance  Officer.  Submit  comments  to 
the  Agency  Clearance  Officer  and  the 
OMB  Reviewer. 
FO«  FURTHER  INFORMATION  CONTACT: 

Agency  Clearance  Officer  William 
Cline.  Small  Business  Administration, 
1441  L  Street.  NW..  Room  200, 
Washington.  DC  20416.  Telephone: 
(202)  653-B538. 

OMB  Reviewer  Robert  Neal,  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget. 
New  Executive  Office  Building. 
Washington,  DC  20503.  Telephone: 
(202)  395-7340, 

Title:  Small  Business  Development 
Center  Counseling  Evaluation  Form 

Form  No.:  SBA  1419 

Frequency:  Annually 

Description  of  Respondents:  This 

information  is  provided  from  the  client 
and  used  by  the  SBA  and  the  Small 
Business  Development  Center  to 
monitor  the  quality  of  the  counseling 
that  small  businesses  receive  from  the 
SBDC's. 

Annual  Responses:  50,000 

Annual  Burden  Hours:  12.500 

Type  of  Request-  Extension 

Title  Loan  Venfication  Request 
Form  No.:  SBA  1547 
Frequency:  On  occasion 


Description  of  Respondents:  This 
information  is  provided  by  the  entity 
that  has  provided  credit  to  a  company. 
The  information  will  provide 
verification  and  status  of  existing 
debts. 

Annual  Responses:  76,500 

Annual  Burden  Hours:  38.250 

Type  of  Request-  New 

Title:  Procurement — Related  Paperwork: 
Barriers  to  Small  Business 
Participation  Survey 

Frequency:  One  time,  non-recurring 

Description  of  Respondents:  Information 
is  provided  from  businesses  that  have 
had  Federal  contracts.  This  data  will 
be  used  to  analyze  the  burdens  that 
specific  paperwork  requirements 
impose  on  Federal  contractors; 
analyze  other  aspects  of  the 
procurement  process  that  impose 
burdens  on  contractors;  and  identify 
and  assess  successful  tactics  used  by 
businesses  to  overcome  these 
burdens. 

Annual  Responses:  400 

Annual  Burden  Hours:  200 

Type  of  Request:  New 

Title:  Governor's  Request  for  Disaster 
Declaration 

Frequency:  On  occasion 

Description  of  Respondents:  The 
Governor  of  the  affected  states  makes 
a  written  reqest  stating  the  incident 
that  occurred,  the  time  and  place  and 
certify  that  SBA  criteria  have  been 
met. 

Annual  Reponses:  110 

Annual  Burden  Hours:  2.200 

Type  of  Request-  Elxtension 

Cleo  Verbillis, 

Acting  Chief  Administrative  Information 

Branch.  Small  Business  Administration. 

May  28,  1987. 

[FR  Doc,  87-12488  Filed  6-1-87;  8:45  am] 
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Region  VII  Advisory  Council;  Public 
Meeting 

The  U.S.  Small  Business 
Administration,  Region  VII  Advisory 
Council,  located  in  the  geographical  area 
of  Kansas  City,  will  hold  a  public 
meeting  at  8:30  a.m.,  Wednesday.  June 
10. 1987,  at  the  United  Missouri  Bank  of 
Kansas  City,  n.a.,  at  10th  and  Grand, 
Kansas  City,  Missouri  64106  to  discuss 
such  matters  as  may  be  presented  by 
members,  staff  of  the  U.S.  Small 
Business  Administration,  or  others 
present. 

For  further  information,  write  or  call 
Glenn  Davis,  District  Director,  U.S. 
Small  Business  Administration, 
Professional  Building.  1103  Grand 


Avenue,  Kansas  City,  Missouri  64106, 

(816)  374-5557.  % 

)eaa  M.  Nowak, 

Director,  Office  of  Advisory  Councils. 

May  12, 1987. 

[FR  Doc.  87-12487  Filed  6-1-87:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Applications  for  Certificates  of  PubDc 
Convenience  and  Necessity  and 
Foreign  Air  Carrier  Permits  Filed 
During  the  Week  Ending  May  22.  1987; 
Air  Atlantic  Ltd.  and  Amerk:an  Airlines, 
Inc. 

The  following  applications  for 
certificates  of  public  convenience  and 
necessity  and  foreign  air  earner  permits 
were  filed  under  Subpart  Q  of  the 
Department  of  Transportation's 
Procedural  Regulations  [See  14  CFR 
302.1701  et  seq.].  The  due  date  for 
answers,  conforming  application,  or 
motion  to  modify  scope  are  set  forth 
below  for  each  application.  Following 
the  answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases  a 
final  order  without  further  proceedings. 

Docket  No.  44896 

Date  Filed:  May  22, 1987, 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  June  19,  1987. 

Description:  Application  of  Air 
Atlantic  Ltd.,  pursuant  to  section  402  of 
the  Act  and  Subpart  Q  of  the 
Regulations  requests  a  foreign  air  carrier 
permit  to  engage  in  foreign  scheduled  air 
transportation  of  persons,  property  and 
mail  between  Boston,  Massachusetts 
and  St.  John.  New  Brunswick. 

Docket  No.  44054 

Date  Filed:  May  21, 1987. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motions  to  Modify 
Scope:  June  18, 1987. 

Description:  Amendment  No.  1  to  the 
Renewal  Application  of  Amencan 
Airlines,  Inc.  of  its  certificate  of  public 
convenience  and  necessity  for  Route  316 
filed  on  May  23. 1986,  so  as  (1)  to  seek  a 
certificate  of  public  convenience  and 
necessity  authorizing  servnce  between 
the  coterminal  points  Dallas/Ft.  Worth, 
Texas,  and  San  Juan.  Puerto  Rico  and 
the  coterminal  points  Rio  de  Janeiro  and 
San  Paulo,  Brazil,  and  (2)  to  request  that 
the  suspension  imposed  by  Order  84-^5- 


UM  I 
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115,  June  6.  1984  be  lifted  upon  issuance 
of  the  renewed  and  amended  certificate. 
Pliylli*  T.  Kaylor. 

Chief.  Documentary  Services  Division. 
(FF  Doc.  87-12498  Filed  8-1-87;  8:45  amj 

011 LMQ  COOC  M10-M-M 

Federal  Highway  Administration 

Environmental  Impact  Statement,  Polk 
County,  PL 

AGE^4CY:  Federal  Highway 
Adrmnistration,  DOT. 
actiom:  Notice  of  intent. 

summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  a  proposed  highway  project 
HI  P'lk  County.  Florida. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  Luhrs,  District  Engineer.  Federal 
Highway  Administration.  227  N. 
Bronough  Street.  Room  2015. 
Tallahassee.  Florida  32302.  Telephone; 
('KM)  Bfll-7239. 
SUPP1.EMEKTARY  INFORMATION:  The 

KHWA  m  cooperation  with  the  Florida 
Department  of  Transportation  will 
prepare  an  environmental  impact 
statement  (EIS)  for  a  proposal  to 
construct  a  new  highway  facility.  The 
Imperial  Parkway  in  Polk  County, 
Florida.  The  new  facility  would  involve 
the  proposed  construction  of  The 
Imperii!  Parkway  from  U.S.  96  at  the 
terminus  of  the  previously  approved 
western  leg  of  the  Imperial  Parkway  to 
Interstate  4  in  the  vicinity  of  Mt.  Olive 
or  Berkley  Roads,  a  distance  of 
approximately  15  miles.  This  new 
facility  is  necessary  to  provide  for  the 
projected  high  traffic  demands. 

Alternatives  under  consideration 
include  (1)  taking  no  action;  (2) 
construction  of  a  new  multi-lane  facility 
along  one  of  several  alternative 
alignments,  partially  on  new  location 
and  partially  along  existing  facilities. 

Letters  describing  the  proposed  action 
and  soliciting  comments  will  be  sent  to 
appropriate  Federal.  State,  and  local 
agencies,  and  to  private  organizations 
and  citizens  who  have  expressed 
interest  in  this  proposal.  A  series  of 
public  meetings  will  be  held  in  Polk 
County.  In  addition  a  public  hearing  will 
also  be  held.  Public  notice  will  be  given 
of  the  time  and  place  of  the  meetings 
and  hearing.  The  draft  EIS  will  be  made 
available  for  public  and  agency  review 
and  comment.  A  formal  scoping  meeting 
is  planned  at  the  project  site  during  May 
1987. 

To  ensure  that  the  full  range  of  issues 
related  to  the  proposed  action  are 
addressed  and  all  significant  issues 


identified,  comments  or  questions 
concerning  this  proposed  action  and  the 
EIS  are  invited  and  should  be  directed 
to  the  niWA  at  the  address  provided 
above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Research, 
Planning  and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  Intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program) 

Issued  on:  May  13. 1987. 
Dennis  B.  Luhr*, 

District  Engineer.  Tallahassee.  FL 
[FR  Doc,  87-12443  Filed  6-1-87;  8:45  am) 

SIUJNO  COOC  4SI0-22-M 


Maritime  Administration 
(Docket  S-808: 

United  States  Lines,  Inc.;  Application 
for  Permission  to  Operate  In  the 
Domestic  Trade  Under  the  Merchant 
Marine  Act 

Notice  is  hereby  given  that  United 
States  Lines.  Inc.  by  application  dated 
May  22, 1987.  has  applied  for  written 
permission  under  section  506  of  the 
Merchant  Marine  Act.  1938.  as  amended 
(Act),  for  continued  operation  of  four 
vessels  which  USL  currently  deploys  in 
its  purely  domestic  West  Coast-Hawaii- 
Cuam  service  under  authority  of  section 
506  of  the  Act.  Section  506  permits  the 
temporary  transfer  for  up  to  six  months 
of  construction-differential  subsidy 
(CDS)  built  vessels  "whenever  the 
Secretary  determines  that  such  transfer 
is  necessary  or  appropriate  to  carry  out 
the  purposes  of  the  Act."  Consent  by 
MARAD  would  continue  to  be 
conditioned  upon  payment  to  MARAD. 
upon  such  terms  as  MARAD  may 
prescribe,  of  "an  amount  which  bears 
the  same  proportion  to  the  CDS  paid  by 
the  Secretary  as  such  temporary  period 
bears  to  the  entire  economic  life  of  the 
vessel."  Notice  of  the  previous 
application  of  March  25, 1987,  was 
published  in  the  Federal  Register  (52  FR 
10664)  and  various  comments  were  filed 
In  response  thereto. 

On  April  13. 1987.  MARAD  ruled  and 

granted  USL  permission  to  operate  in 

domestic  service  "(i)  up  to  a  maximum 

of  8  weeks  from  April  13. 1987.  or  (ii) 

when  the  Bankruptcy  Court  handling  the 

USL  Chapter  11  bankruptcy  proceeding 

approves  the  acquisition  by  another 

person  of  the  vessels  for  which 

permission  is  granted,  and  the  right  to 

possession  of  the  vessels  is  transferred 

to  the  acquirer,  whichever  occurs  first 
•  •  •  •* 

By  ietter  dated  May  22. 1987.  USL  has 
requested  an  extension  of  the  time  to 


operate  this  service  for  either  an 
additional  90  days  to  September  8, 1987. 
or  until  such  time  as  USL  is  able  to 
complete  the  sale  of  the  vessels  and 
other  assets  involved  in  this  service, 
whichever  occurs  first. 

The  basic  reason  for  this  request  is 
that  USL,  despite  its  best  efforts,  will 
not  be  able  to  consummate  the  sale  to 
Sea-Land,  or  any  other  purchaser  with  a 
higher  and  better  offer,  on  or  before  June 
8th.  the  current  deadline  imposed  by 
MARAD,  because  of  the  intricate 
complications  involved  in  such  a  sale, 
which  require  the  approval  and 
involvement  of  both  the  Bankruptcy 
Court  as  well  as  Admirality  Court. 

Although  publication  of  \  ^.otice  with 
respect  to  USL's  request  for  permission 
under  section  506  is  not  required,  the 
Maritime  Administration  believes  that  it 
is  appropriate  to  provide  an  opportunity 
for  interested  parties  to  comment  on 
USL's  application. 

Any  person,  firm,  or  corporation 
having  any  interest  in  the  application  for 
section  506  permission  and  desiring  to 
submit  comments  concerning  the 
application  must  file  written  comments 
in  triplicate,  to  the  Secretary.  Maritime 
Administration.  Room  7300.  Nassif 
Building.  400  Seventh  Street  SW., 
Washington.  DC  20590,  by  the  close  of 
business  on  June  4. 1987.  The  Maritime 
Administration,  as  a  matter  of 
discretion,  will  consider  any  comments 
submitted  and  take  such  action  with 
respect  thereto  as  may  be  deemed 
appropriate. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  20.800  Construction-Differential 
Subsidies  (CDS)) 

By  Order  of  the  Mantime  Administrator. 

Dated:  May  28,  1967. 
lames  E.  Saan, 
Secretary. 
(FR  Doc.  87-12513  Filed  ft-1-87;  8:45  ani| 
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Research  and  Special  Programs 
Administration 

Hazardous  Materials  Transportation; 
Grants  and  Denials  of  Applications  for 
Exemptions 

agency:  Research  and  Special  Programs 
Administration,  DOT 
action:  Notice  of  grants  and  denials  of 
applications  for  exemptions. 

summary:  In  accordance  with  the 
procedures  governing  the  application 
for.  and  the  processing  of.  exemptions 
from  the  Department  of  Transportation's 
Hazardous  Materials  Regulations  (49 
CFR  Part  107.  Subpart  B).  notice  is 


hereby  given  of  the  exemptions  granted 
in  March  1987.  The  modes  of 
transportation  involved  are  identified  by 
a  number  in  the  "Nature  of  Exemption 


Thereof  portion  of  the  table  below  as 
follows:  1 — Motor  vehicle,  2 — Rail 
freight,  3 — Cargo  vessel,  4 — Cargo-only 
aircraft,  5 — Passenger-carrying  aircraft. 

Renewal  and  Party  to  Exemptions 


Application  numbers  prefixed  by  the 
letters  EE  represent  applications  for 
Emergency  Exemptions. 


Na 


18e2-X 
3004-X 

33S3-X 

3e30-X 
378e-X 

42e2-X 
42e2-X 
471B-X 

471S-X 

4726-X 
4a84-X 

4ae4-x 


Exanvbon  No. 


DOT-E  1862 
0OT-E3004 

0OT-E33S3 

0OT-E3630 
DOT-E  378S 

DOT-E  4262 
0OT-E42e2 
DOT-E  4718 

OOT-E  4719 

DOT-E  4726 
DOT-E  4664 

DOT-E  4604 


6022-X 

DOT-E  5022 

&036-X 

DOT-E  SOW 

5206-X 

DOT-E  5208 

5206-X 

OOT-E  S206 

5600-X 

DOT-E  5600 

Applicant 


Greer  Hydraulics,  Inc.,  CNy  of  Commerce, 

CA 
National  Welders,  Charlotte.  NO 


Kerr44cGee  Chemical  Corp.,  Oklahoma 
Oty,  OK 

Mallinckrodt,  Inc ,  Paris.  KY 


Essex  inOustnal  Chemicals,  Inc,  Balti- 
more.  MD- 

ScNumberger  Wen  Services.  Houston.  TX 

Schkjmtierger  Offshore  Services.  Hous- 
ton  TX 

Haiocartxxi  Products  Corp ,  North  Augus- 
ta, GA 


Dow  Chemical  U.S.A..  Fraaport  TX- 


U.S.  Department  of  Energy.  Washington, 
DC 

A«co.  Tha  BOC  Group,  hie,  Munay  HW, 
NJ. 


Solkalronic  Chemicals,  Inc..  Fairfield,  NJ .. 


National  Aeronautics  and  Space  Adminis- 
tration  IVashmglon,  DC 
National  Weioers.  Charlotte.  NO 


Mesabi  Po«Mlar  Co..  Hibbing.  MN 

Nelson  Brothers.  Inc..  Parish,  AL 

SoStatronc  Chemicals.  Inc.,  Fwlield,  NJ., 


Regulationfs)  affected 


49  CFR  173  302(a)(1).  1753 ._ _. 

49  CFR  173.30i  175J 

49  CFR  173  163(a)f7),  173  239a(a)(2) 

49  CFR  177  839(a).  177  839(b) 

49  CFR  173  119,  173.245,  173.298 

48  CFR  172.101.  173.53(u).  17380 

49  CFR  172  101.  173.53(u).  173.80 


49      CFR      173.314(c).      173315(a)(1). 
179102-11. 


48      CFR      173.314(c).      173.315(a)(1), 
179.102-11. 


49  CFR  173.245.. 


49  CFR   173.302(a)(1).  173.304.  173.3a, 
175J.  178.61.  ..  - 


49  CFR  173302(a)(1),  173304,  1733a. 
175-3.  17861. 


49       CFR        174101(L).        174104(d). 

174  112(a).  174.86,  177e34(lK1) 
49       CFn        173119.        173135(aM6). 

173t36<a)(5).    173247(a)(1),    173.346, 

173.620,  173  630.  175.3. 


49  CFR  173.114a. 

48  CFR  173.114a...._. 


6232-X 

DOT-E  6232 

McDonnell  Douglas  Corp,   Saint  Uutt, 
MO 

6349- X 

DOT-E  6349 

National  Welders,  Oiarlotte,  NC 

6S43-X 

DOT-E  6543 

National  Welders.  Chattotte,  NC.- 

6557.x 

OOT-E  6557 

General  Fire  Extinguisher  Corp.,  North- 
brook.  IL 

e656-X 
67S2-X 

OOT-E  6658 
OOT-E  6752 

US      Department     of     Defense,     FaHs 

Church.  VA 
3M  Co.,  St  Paul,  MN.„ 

6765-P 
6774-X 

OOT-E  6766 
0Ot-E6774 

Union  Helium  Co .  Ltd .  Minalo-ku,  Tokyo, 

Japwi. 
HR  Taxtron,  Inc..  Pacoima.  CA 

7007-X 

DOT-E  7007 

Alked  Universal  Ckxp .  Miami.  FL 

49  CFR  1753,  Pwt  173.  Subparts  D.  F. 
andQ. 


49    CFR     172101.     173.102.     173106, 
173.176,  173.87,  175.3. 

49  CFR  172.101,  173  315(a) 


49  CFR  173119,  173135(a)(6). 
173  136(a)(5),  173^45,  173.247. 
173.271,  175.3. 

49  CFR  1753.  17836-4(c),  178.37-4(c). 
178  50-4(c). 


Nature  of  exemption  thereol 


49  CFR  173.65 „..-.. 

49  CFR  173.301(d)(3).  173.304(a)(2).. 

49  CFR  173.318(a),  176.76(hK4) 


48  CFR  173.302|a)(2).  175.3.. 

49  CFR  173.314(e).  179J 


To  authonze  shipment  of  nittogen  m  hydraukc  accumulators  (Modes 

1.  2,  3.  and  4.) 
To  aulhonza  use  of  a  norvOOT  speoficatKy-  cvitnosf   <o>  I's'tsporta- 

tion  of  certain  Sammabla.  anc  nonfiammatM  comp'essec  gaeas 

(Modes  1,  Z  4,  and  5  ) 
To  authorize  Iranspon  ot  arimonwm  perchKrate   potasswn  cMorale 

or  sodium  chlorate   r  a  non-OD'^  speolicatKy  steel  oi  aiumnum 

portatiie  tan*    ,Mooes  i    2  i 
To  atrttxxije  jse  o<  a  DOT   SpectficatKir  33A  pcnystyene  case  to 

contain  tour  6-pini  glass  (xjtOes  o*  iitnc  aoC  IMooe  '■  ) 
To  autnonze  use  ot  00'  Specificatior  li4C-304    MC-307  wxl  MC- 

312    cargc    tanks     to-    transooranor    oi    certain    flammable   wwl 

corrosive  ikjuiOs  iWooe  '  , 
To  authorize  sNpmem  o'  cnarpeo  at  wel:  lei  perioiatpng  guns  with 

inibatcxs  attached   (Mooes  *    5 
To  autnonze  sn©ment  of  cnargec  o*  we*  let  perioratng  guns  with 

inftiatofs  attacfteo  (Mooes  ^    5  ) 
To  auttionze  sntpmem  ol  cenair  compressec  gases  most  o*  which 

are  not  listea  m  49  Of  R  1 73  314  anc  1"  3i5   r  DOT  Speotca- 

txxi  MC-330  and  M0331  cargo  tanks  a  105A300W    112A340W 

114A340W    106A500,  106ASOOX  anfi  I'OASOOV^  tan»  c«  tanks 

(Mooes  1    2  I 
To  autfionze  shipment  01  cenam  compressec  gases  moat  o(  which 

are  not  listeo  m  48  CFK  173  314  arw  173  316   m  (XJT  Specifica. 

bon  MC-330  and  MC-331  cargo  tanks  or  iO6A3O0W    ii?A340w 

114A340W    106A500    106A500X  and  nOASOOW  lank  c»  tanks 

(Modes  1.  2  I 
To  auttKinze  transpon  oi  certain  Ikiuk)  metal  Suondoa.  m  non-OOT 

speaficatior  mooe*  cylinoe'i.  overpackeO  ir  a  strong  wooden  box 

wlt^  cushioning  material   fWiode  1  j 
To  autnonze   shipment   o*   certain   liouefiec   ano   nonfcooeiieo   ccmv 

pressed  gases  anc  a  nammabw  IkmO  r  •  stamMsa  s)e«  cvinoe> 

compivins  witr  all  'egurements  o«  CX3T  Soeafcatior  4evs   e»r«p> 

for  bemg  tabncalea  from  Type  30*  a  Type  3'6  stainless  siee> 

(Mooes  1,  2   3  4   ano  5.1 
To  aottxKTze   shipment  o*   certar   bquefiec  and   nonkouetteo   cor^- 

pressed  gases  anc  a  fiaminabie  houKi  r  a  stainless  ste»  cvinci«> 

complying  wIt^  aU  reoorementt  ol  DOT  Specificaticin  4ew   encec 

for  being  labncaleo  from  Type  304  or  Type  316  stainless  sleet 

(Modes  1    2,  3  4  ana  5  ) 
To  authon7e  shipment  o(  certain  CSass  A  and  Oasa  B  enpios^*^  " 

tempefatj'e  controiiec  eouviment  (Mooes  *  anc  2  ; 
To  authorize  shipment  ot  dwnetriyvicfiiorosiiane   tnchkarosnane   or^^ 

8pecificaii>  Kjentifieo  flammable  kguds  ano  8*cor  letracniorxje  1 

non-C>OT  specticatKjn  type  304  stavxess  stee^  cvlinoers   (Mooes 

1.  2,  3  ano  4  1 
To  auttionze  pnvateiv  operated  buSi  txjpper-rype  umts   ten  transpo» 

tation  o'  Diasting  agents  (Mode  '  1 
To  autrxxize  pnvateN  operated  bo*  hoppei  "ype  unrti   lor  transpoi- 

tation  ot  Blasting  agents   (Mode  1  1 
To  auttxx'ze  transport  ot  flammable  or  norrftamfr.ah*e  como^esseo 

gases.  Nammaote   con-osive  kouids  o<  oixtoors  present  aortc 

aea  tc  be  stuppeo  r  a  DC^   SpeoficatKy  SA   cviinoei    to  be 

shipoea   m   a   non-OC   speoficaiior   cviino«    maoe   ic   CXDT-3A 

speciticatior  wTt^  certain  exceptions  (Mooes  '    2   anc  4  ) 
To  auttionze  shipment  pt  nonflammable  gas  Class  C  erpios^e   arxj 

a  fiammal>e  solid  to  be  packaged  r  the  same  <xr.sioe  package. 

(Mooes  '    3  ano  4  1 
To  auttxxLze  use  ot  non  DOT  specificatior  msuiatec   conlainarizad 

portable  tanks   'a  shipmem  o'  oeriair  flamrhaoie  and  nonltamwa- 

t>le  gases  (Mooes  1    2  anc  3  ) 
To  authorize  shipment  ol  certain  corroaive  and  llamrnabie  liomds  in 

non-DOT  specification  16  guage   Type  304  stamtass  steal  cyin- 

ders  and/or  14  guage  ''ype  3'E  stamiess  steei  cylinders.  (Moides 

1.  2.  3,  and  4) 

To  suthonze  devtator  from  ttie  reourements  o*  the  mspedtx's 
report  for  DOT  SoeoficatKX-  3A  iAA  and  4B  cylinders,  lor 
stvpmant  of  certain  nonftammatiie  compressec  gases    (MoOes  1, 

2,  3,  4,  and  S  I 

To  autfiortze  use  o<  a  non-DO^  speaflcatxy  open-neao  steel  drum. 
tor   transportation   ot   a    c«rtair    dan    A    expiosi«e    (Mode    1) 

To  authorize  use  of  DOT  Speoticatior  3A  3AA  3AX  3AAX  or  3T 
cylinders  ftxming  pan  0*  a  tube  tiaxei  »  tube  aa^  *Of  transporta- 
tion o*  a  tiguet^c  lammabie  corhp^essec  gas  Mooes  1,  2  and 
3.) 

To  become  a  party  to  Exemptxxi  6765  (Modes  1 ,  3.) 

To  auttioftza  use  of  non-OOT  specificatKDn  trylinoe's  complying  with 

DOT  Specification  3HT   with  certam  eiceptions   tor  shipment  ol  a 

fwnflammabie  gas  (MoOes  1,  4  ) 
To  authorize  sNpmen*  o'  ctiKxine  m  norvOOT  spectfcaton  multi-unil 

tank    cat    ta.nks    made    m    accortJanca   with    DOT   Speoif«:ation 

110A500W  (Modes  1,  3) 


UM  I 


^  jtAV^  •"'Oj  Vd'y 


20664 


roM-P 

7052 -P 
70M-P 

70M-P 

ro6a-P 

Twa-P 
7we-p 

7063-X 


rzM-x 
72a«-x 

7451 -X 
7478-X 

7S09-X 


TBOr-P 
7816-P 
773S-X 


7KJS-X 


7B35-X 


7835-X 


7836-X 


7835-X 


7B35-X 


/»3VX 


7886-X 
7943-X 


7V43-X 


soeo-x 


80»»-X 


8131-X 
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EaCfnpMon  No. 


OOT-E  TOM 

0OT-€  7061 
DOT-€  TOM 

tXTT-CTOae 
OOT-E  7069 

OOT-C  TOM 

DOT -6  TOM 
0OT-€  TOM 
OOT-E  T063 


DOT-€  T2M 
OOT-E  T2B8 

OOT-E  T45I 
OOT-E  T47« 

OOT-6  7S0S 


tXJT-€  T807 
OOT-E  T818 
DOT-E  7735 


DOT-E  TB38 

OOT-E  T835 

OOT-E  T«3S 

DOT-E  T»35 

OOT-E  T835 

DOT-E  7835 

OOT-E  TB» 

OOT-E  7835 

OOT-E  7888 
OOT-E  7M3 

DOT-E  7»43 

OOT-E  7M8 

OOT-E  8060 
OOT-E  8098 
OOT-E  ttai 


RENEW**.  A»io  Party  to  ExEMtmows— CofXmoed 


Tractor  A(ipt«>  SoanoM.   Mc     AMurv 

ant.  VA. 
Mmml  Corp  .  (K  Amwica.  MooW**  Hi. 
TarraTak  a»otamw  SavtcM.  S«l  i-tM 
CHy.  UT 

Corp.  CMWiv  NJ 
Co«p.    L>- 

FAHHWX    ""^^  B*rF»«.J*   -TERPCA". 

Arevican  MM«  Co    Pfi««»»«««.  PA _. 

Prmbm  FlBct!onK».  R«<»non#.  1«A_ 

T»«>  LMs  i:ji«r™c«<  Co  .  Loc*port  NY  .._ 


F     I     <>u    Pont    Jv    f^ecv.--**    4    Ca,   IriC-. 

^n^'wigton,  OE 
I  «ju«    ^twlKC  Co«»L.  CTiKaao,  I. 


Urton  C«t»d»  Corp.  Oarbity.  CT  . 


n»(yitnn<i) 


48CFn  172  tOI.  172.420,  175J  - 

4»CR«  IT*  in,  17r4B».  tT»». 
4«CFn  172  101.  172.420  ITSJ..- 

49CFn  172  lOt,  T7J420.  1TS3  . 
«»Cm  1T»H)t.  1T»4».  1T8.»  . 

«9  CFP  172  101.  172420.  175.3  . 


49  cm  172101.  172420.  17S.3 
48  CFW  1T2  101.  1T2420.  1T5J.„ 
48  CFR  173  I91M 


Thonvwn    Tank   «    M««rfKMng  Ca. 
mc.  Long  Baacfi.  CA. 


PWIa  Ch«ntci«  Ca.  QrMi».  CO  . 


Si>«n*X4>  Corp  .  SI  U»M.  MO - 

Soo  Law  R^row)  Ca.  likrwMpoIlM  M» 

ntwnrr  UwxitKkcino  Co .  Lindarv  NJ  . 


To  baoonm  ■  pw*  »  Ei»««ip«ori  TOM    (Modn  1,   t  3. 


To    boror-W 

To  (Mcom* 


PK1« 


f  wBrTTptmn 

tuaoipkjri 


to   F  »M<TtH^»*^ 
ID  Eiempeon 


•:rsr 


-^2 


(ModM 


To  iwcom*  (  pwly  to  EjfwpBon  TOM    (Mo<»«  1.  2.  X 


4.) 

4) 
*) 

*) 
*) 

*) 


49CFR  173.93- 


4«CFn  1T3J44aM1SM)  ■ 


AM  Preducci  md  Oamcat^  Int.  Aixv 
PA. 


48CFn  1T3  304.  1T3.31i 


49       CFR        1TX119U».        1T311I 
1T3  245<«),      1T3  34«(«,       1T8  340-T. 
IT8340-«<CJ.  1T«.34a-«.  1Tej«»-6 


49      CFR       1T3.28(m).       1T3  348«J(2). 

1T3  36e<«K2).  1T3  388<«X2). 

1TT>T(H(7) 

49CFB  172101.  175.3 

49CF«  1T2J04<«).  1T2J044d)      -- 
49  CFB  1T3  119.  1T3.284W,  1T3.2T2(g|. 

173.348.  173358.  173388 

48  CFW  177  848.  P«1  107  A<>pw<lfc  WD 


I  Ejtta  m  OCT  S(MC*c*- 


UquKl  Cartjorac  Corp..  ducago.  K.. 


UMon  C«1)Kl>  Coip,  OarOurv.  CT.. 


NsBonflf  Wddsn.  CnflnOMs,  Nu... 


•   CFR 
B(1>. 


177.8 


107 


Akco.  TKo  8oc  Qroi*.  Inc..  •*«•»  H", 
NJ 


Li^ild  Mr  Corp..  WHnul  CrMk.  C*. 


MMbMon  Qm  Produdi.  mc  Sacauoa. 
NJ 


AQA  BivdoK.  mc  Owiiand.  0H.._ 

W M  Bart  and  Co .  mc  Miii4*<a.  TN 
AtMar  Co  Tracy.  CA 


49  CFR  177  848.  Part  107  A^Mndai  WD 


«•  CFK  177 J48.  Part  107  A(>p«K*>  WD  . 


48  CFR  177 .848^  Pvl  107  Aw*"**  WD 


48  CFR  177  848.  Part  107  Appan*«  WD 


48  CFR  177  848.  Part  107  AppandM  WD 


48  CFR  177 A4^  Part  107  A#»w<dB  WD 


ttv    <»K»v¥  labal  or 

IU.TI-H.    ■ 


49  CFR  173.245.  178J10  . 


Al  Pwa  Cwncal  Co..  Mc.  Tracy.  CA.. 


49     CFR      173  2«3<aMl5».      173J72(c). 
173 272(1X12).  lT32T7(a»<1k. 


Eitokioa  mc  Rtchmond.  CA.- 


Pvtaiar  SARL.  Parta.  Franoa- 


Urvon  Cwtad*  AgnoAvM  Produca  Co . 
mc.  Ot*»»y.  CT 

Nakonal  A«ronj«jlics  and  Soaca  Admna- 
»a«on.  MaaTwiglorv  DC 


49     CFR      1T3  2MUK15>.      1T3J72(C). 
173^72(9(12).  173277(a)(1) 


49  CFR  173t19(a)  (m).  173J45(a). 
1T3.3484a).  178.340-7.  178342-5. 
178343-S 


49  CFR  173.31S(a|.. 


49  CFR  t73  38Hat(15)- 


I  49       CFR        173  301KI. 
173  34(d).  1751 


173  302i«), 


To  baeoma  a  pany  lo  E«»mpoon  7052    (Modaa  1.  2  3.  and  4( 

To  befom*  •   pa^   »   f.mrvbon   TOM    (Modaa   1    2    3    and  4.) 
Ta  •usNj"«  j*b  j«  •  r«mo.«0(»»>aBd  puHmri^iF»  contairwr  maa«- 

ng   .a    '«gu.»'>«n«    oi    DOT   SpaaAcaton   35  (m«)urxjm   groaa 

(Mn/it  fa  pixirxJmi   (WifiM  '    2   and  3  ) 
To  aoawra*  nntoar  »  >\x»»««  arKl  Ta* 

To  ttMvtama  tmmmrt  or  .j^iar' 
Of.T  SofUx-mtKrr  Vk  w  iAA  >«no«'*  »nd  cvwidara  martiad  ICC- 

3      V*    D.    lAA     IMWJM    1      P      !     4     »f«   ■>  I 

To   •umoni*   umm   at   no«»-UOi    ipecj^aaon   ix<a9i«*   .-^s***.  to 

To  fciinorua  «r»«i<K3u«.  marn»<fl  and  •■••  a<  norvOOTtpac*ca- 
bor  zai^  tarmi  jmignao  and  xxistrutiMd  r\  Ul  compaance  wiBi 
OC'  Sc«ciiic«»c*>  Mt^  J07  M  M<  '  •  ?  •*»  uailaai  a»i.ap«ion».  lar 
B»n«>ort»iior  ji  itomm^w   cr>ri»r»*  and  poaono>«  waste  mala- 

To  aoftwru-e  jm  oi  racor¥*aonBd  DOT  Soecrticatwr.  1 7C  drurm. 
pr»»KM»,  j»»:  if«  •nomart  T<  Ci«M  e  po«on«  (deconUmirMled). 
(VkxM  1  J 

To  t)»:i)m«  •  Mf^Y  IC  f  ■•mpuxi  '»iO'  (Mode  ^  1 
To  t)«xi<Tie  •  pan>  ic  b«<WTp»^  '*'«  (Mode  2) 
To  aujrwnre  rnarntectLrn   ''w»iosi  end  male  o«  DOT  Sa«cff>ca«on  34 

contvnvi    Xv  »n«>n»r.i  .T  "UK-^IWDW  »qu«)»  end  C(-«rc>»~«  materv 

«•   (Modee  '    2.  an*  ii 
To  »uBX)r-j-»  trarrKXir'   n^    ymrOK^  t»»«irs  »»  njir-w-uK-e   jU  labat 

irw  ««»/»  iat)»   -rw  tmr'-Mam  wju«i  i«»»   ffw   .ivn*~e  label  or 

OM.  oorton  ^*  Hb»  »w  «i«i  tat*   ;ji  lanM  Beerng  t^e 

gu  LaM>    >r  rfxi  jam*  tkXoi  »«ir»<«    iMixlB   '  i 
To  euoxxiz*  !i«o«).)rt  ci<  rYiin<>-«  atmmi  tr«  riafTvnjt*.  ^>a* 

(he  cwxiu'w  !«»•   it*  i>emm«t««.  XjuK)  «)W   trie  c<x»owve  labal  or 

•le  ()o».r  iM  M-f  tno  IT»  \M*    -K  u»r»j  t>e»v>g  tr>e  po«on 

gaa  lab«  or  7^  ftame  moior  </>arK:te   iMooa  i  j 
To  aii^wr/o  ti«r>^«>»r  r>l  ,,Y»n<1<<rs  t)»ef"g  lt»  n»rr»n«*>   ;jas  latMC 

ma  OMtlL.-e'  «tw    t«  ilam''"4f*e  »<Ji»<l  'atjei 

the  porojr-  i»*  "««  arti  "»  "af* 

^a  lato**    lr^  tr>«  %»rnm  TXHo*  ./^•fw-i* 

To  ■Ufconi.  ir»Miwn  *  s,«naBr»  t»«»^  m*  n«T»n*-e  j«5  ia««. 
tia  o«i*ii»  laow   aw  lanmetiKi  kmc  latx*   m«  .i»n.v,.-  Jii—  t 
«W  poaon   gas  Mx»   ar«)   ine   tar*    .«   «»W   beanng   :-*   o-mo" 
gaa  *b*  on  Ih*  »eme  fnoc>  v«f*  m     k*ur^  ' 
To  auVwrtia  »ar«t)0"  o<  com(»«iji>««<  jas  «^   .v*nOBa  be«r>ofl  tr* 
flvranacxa  get  i«tM»    the  o.Oue.   ««.    .«   "^  P'^aoo  (jm  iat>« 
«ld  »»  lar*  cat  t»»*  neannB  trw  of«eor>  9e»  leo*  ar  the  san«e 
motor  v«hM^ie    iMoOe   ' 
To  au8><»«»  »ar>i4»J"  o"  .-yatioer*  •»»»ing  !r»  tiamiT«t»»  ^s  i»t>«<. 
g^  onduai  lerax    •*>«  tummatiw  i«»«i  '«'«    "*   .o"tw»»  lato  or 
a«a  poaon  a*>  ■**  •™'  "*  *^  -*  ■■""  """"^^  "^  o<»son 
gai  I8bal  on  Ifw  wr^  "»>io<  «"«  w   !Mix>.  ■ 
To  autnnza  Irarwor^i  tj*   ><KxiMf»  !»>at»i«  tf»  'uirTtr^w  j«!,  laijeL 
ma  ondoat  «[«   t^*  la^^i***  hgu«i  Mm   trw    KT^Mve  >«t«x  ot 
DM  po«)ri  gas  ■at.*  «™i  n«  tar*     .at    l»i«»  t^nriny  m«  [xxvm 
gaa  later  ot^  trie  aama  moior  «f*  >•    Mode  '  i 
To  autfvyue  Kari«p.»i  ol  c-^anaer,  t>««,»ig  the  naT-vrw*-*  gas  label, 
the  ondiret  laMi   i»»  i«fv^r«"  »f»j.i  <ttm   tn«  rotroKve  iac«  ot 
•w  poaon  ga*  ia«x»   •"O  !"•  i»*     »   i«r*»  twrering  tr>e  pcMon 
gaa  laOei  on  tr»  ivna  .t»  <  .  ^xf*  »     M. «)»  '  i 
To  aomortze  tnw"*^'  --  •    «•>«"«  •.^»cl   »-  r»ri-DOT  spwahcaoon 

(r<ai*  c»v  hbettxjata  bom  3ac««g»<g    wodea  i   3  ) 
To  aumonia  afi*mart  or  corrorarve  aquKA  n  one  0<  I»o  ona-gaaon 
polMmylana  eonl»w»  packed  »>  Mjartooart  boiaa,  oompiymg 
wMh  DOT  Speahcaaor>   129  a«api  kx  handhoiaa  »i  lop  flap* 
(Mode  1  ) 
To  aumome  anotnanr  o(  oe»roar<a  iiqiada  m  one  o«  Heo  ona-galon 
poiyamyiane  conlaMra  packed  »i  l*>art>oard  bo.a»    corrtprywifl 
with  DOT   Spec<«icalion   128  e.oep(  tor  handhoidM  tn  lop  (lap* 
(Moda  1  ) 
To  aumonza  taa  ol  iwXXJT  Spactftcator-     »i/    lanas  complying 
«tm  DOT  maiini  aarin  MC-»7/3i2  •»cap»  "ot  oorrotn  cKJtiei  verve 
venation,   tor   ^^imanl  ot   HqukI  and   MtnuoM   «asie   matena. 
(Moda  1) 
To  aumonia  uaa  o«  norvOOT   apaciAcatiori  IMO   Tyo»   ■■   txxiaow 
anka  tar  a«il>iii^ii    o*  oartari  no'^amneota    iK)utt.<Kt 
(Modea  i    2  and  3  I 
To   aulNxiM   uee   ot   nor>OCT    apK^Tcaaon   cotrugeieri 
boies  wir'  «r  ■rviei  '■mi  aeexw  rie«   to-  iiafi«)n''«t«'^ 
out  aooim  ;!*>.»•  ■    ;   atio  )  ■ 
To  au»wr,i.   yea  3i   a   -wtvacn    ««,Ai,*«v   ,M"t«r.« 
mconei  .'  18  metai,  lot  ifujmern  ol  a  noTttatrvnat"  9a>   CMooea  1. 
2,  and  4 ) 
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Renewal  and  Party  to  Exemptions— Continued 


AppAcalion 
No, 


ei52-)( 
8107-X 

ei7»-x 
eiS4-x 

B208-X 
8220-X 

B228-X 


8236-P 
8238-)( 


B249-X 


M07-X 


8461-P 
8461-X 


8478-X 


8S10-X 


S519-X 


8S40-X 
8551 -X 


85M-X 


8554-P 
8554-P 


8554-P 
8554-X 


8571 -X 
8620-X 

8821-X 
875I-X 

e757-X 
8815-X 

ae44-x 


Exemption  No, 


DOT-E  81M 
OOT-E  81*7 

0CTT-E8178 
DOT-E  8184 
DOT-E  8208 
DOT-E  8220 

(xrr-E822e 

DOT-E  8236 
OOT-E  8238 

OOT-E  8248 

DOT-E  8388 
DOT-E  8407 


OOT-E  8451 
OOT-E  8461 


DOT-E  8478 

DOT-E  8510 
DOT-E  8519 

DOT-E  8540 
DOT-E  8551 
I 
OOT-E  85S2 


DOT-E  8554 
DOT-E  8554 


OOT-E  8554 
DOT-E  8554 


OOT-E  8571 
OOT-E  8620 

DOT-E  8621 
CXTT-E  8751 

DOT-E  8757 

OOT-E  8815 
DOT-E  8644 


Appkcani 


AMed.^lgnal  mc  .  Momatonwv  NJ,. 
Manostat  Corp..  New  York,  NY  — 


Nallonat  Aeronaukcs  and  Spaca  AdniMa- 

traaon  i^rasnmrjton  DC 
Tro)W  Corp,,  Salt  Lake  CWy   UT _ 

Jet  PropuMon  Laboratory  Pasadena.  CA. 

Appked  Cornpanwa  San  Farriando  CA_. 


Dapwtineni  oi  me  Tr»a«i*>    Waefunflion. 
DC 


Fort)  Motor  Co    Deartxjm.  Ml 

ASAHCO  mc    New  Yor*.  NV..._ 

LPS   InOuatrws   ir>c     Formerly   Lawrence 
Packagmg  Nmawrtk,  NJ 


,  B    W     Nonon    Manutactunns   Ck>,.   Inc., 
OaMand.CA. 

I  Ocotantal  Chemcal  Corp,.  Niagara  Fats. 

NV 
I 

,  Morton  ThK*oi   mc    Bngham  C3ty.  UT 

I  Einyl  Corp    Baton  Wouga,  LA 


RegulationtsI  a<lecied 


49  cm  177  824(b).  178,343-2.. 
49  CFR  173.287.  175J 


49  CFR  173  302(a).  173,34((1),  179,3 -. 

49  CFR  17365 - 

49  CFR  173  145.  173.278,  173.336._ 

49  CFR  173.320(B),  175 J 


49      CFR       173,100(1*).       173,113(«)(1). 
173,86, 


49  CFR  173  153.  173  154,  175.3.. 
49  CFH  173.388.- 


Nalura  o)  axempiKin  mereo* 


WastMark  Cares.  CA.- 


Dow  Chomcal  Co .  Froeport.  TX_ 


Hoegh-Uglwia    Auto    unara    A/S.    Odo. 
Norway. 


US     Department    ot    ttie    Army,    Fate 

Church  VA 
Streamline      Manutacturmg.      Inc.     vica 

Hubai  Mtg..  Guttpon.  MS. 


49        CFR        172  400,        172  402(a)(2), 

172  402(a)(3),       172  504(8),       173126, 

173  138.    173.237.    173,246.   173,25(a). 
173  3,  175  3 

48  CFR    178  19,   Pan   173,   Sobparts   D 
andF. 

4S  CFH  1 73.245.  Part  1 72,  Subpart  C 


48  CFR  173.65,  173  86(e).  175.3... 
48  CFR  17365.  1T3  86(e).  175.3. . 


Wanner  Tank,  mc.  Fond  (ki  Lac.  Wl.. 


ECONEXPRESS  inc  ,  Whealon.  H.  ,, 

J,    H     Van    Ambugh    Eiploaive*,    toe. 
DaHaa.  Tx 

Thermei  Energy  Corp ,  Dallas.  TX 

Evenaon  Exploaivea.  Inc.  Mama.  IL 


EM  Sctenca.  Oncrmati.  (X 

P(^«  Tank  Tfttler.  Inc.  Hoklngtord,  MN 

AOarKIc  &  Quit  Stevedores.  Gulfpon.  MS 

Delta  Tec^  Servics,  inc.  Mamnei.  CA 


Y-Z  mdustnea,  mc.  Snyder.  TX 

Nelson  Brottiers  Inc    Pamati.  AL.. 
Beat  mc    Bitangs.  MT 


48  CFR  173116(a),  (m).  173245(a). 
177  346(a).  178.340-7.  17&J42-5. 
178,343-5, 


49  CFR  173178.. 


49  CFR  176,905(0.... 


49  CFR  176.83(b)  Table  B 

48  CFR  173  119(a).  (m)  1T3  245(a). 
173.346(a).  178.340-7.  178J42-5. 
178.343-5. 


48  CFH  173119(a),  (m).  173245(a). 
173J46«a).  178J40-7.  178.342-5. 
178,343-6. 


49  CFR  173  114a,  173  154.  17393,-.. 
48  CFH  173.114a.  173  154,  173.93 


To  aothorre  aNpmeni  o«  nvdroHuroK  acid,  aokHion  m  »••   jnknec 

DOT  Sc«crficatiori  MC-oT  cargc  lank   (Mode  •  ' 
To   autnon2e   snomeni   o<   i   cnrotnr    aoc    totuKr    r    co'-wosnr. 
packa^ng  conaaOn^  o*  a  non-DO'  apeofceatior  tteerooe'c  txrw 
bo>    anfl    expanoeC    polystyrene  plasa    bottle    naide    oft-^*p»it 
(Modes  1    2.  3  anc  4  I 
To  aomonie  uee  ot  norvOOr  spocittestior'  composrte  cvi>'»o»    lor  i 

coinotessea  nontiquetieo  gas   (Mode*  ^    ' 
To  au1tK)nze  vanspori  tc  ttaite  tnmtnsioiuent  r  rvorf-CC'  specittca 

•or  compoerte  bags  (Mudee  1    2.  anc  3  I 
To  authome  smpmeni  ol  kouK)  ptopekani  sampMS   Iroien    m  norv 

DOT  apecrficatior^  pivwtxxa  boxes  (Mode  " 
To  aumorae  uae  ol  non.OOT  spacikcation  gnr  weioec  siee-  otsrv 
ders     tot    transponatior    o<    nonflammable    aynptessec    gases 
(Modes  '    2   anc  4  i 
To  autrxxize  iranspon  ot  pac*.a9es  containing  noi  r  oicess  or  36 
grams  of  otie  tvpe  C  expiosrve  materia'  ex  ot*  exoKwv*  aevic« 
nol  eiceaang  35  yams,  m  a  pasteboard  canor  oacsec  r  t  DC 
Specrtxiatxx'    i?M    llbertxi»a    bo»    w    •    norv^T'    soeotcattor 
comjgatefl  fibertx)arc  t)cx   (Mode  ■^  i 
To  become  a  oarry  ic   Exemptxjn  B?3e    iM^xm   •     ?    3    and  4  i 
To  autnortre  artpmeni  ot  arsemcal  flue  Ousi  r.  norvOCT  apecMcr 
tor  flexible  iniermediale  butt  containers   (Mooes  i    2  'I 
\  To  ButtTonre  manufacture    manung  anc  saie  a  soeo^N   Oesipnec 
pacKagmgs  *ot  snrpment  o*  ttoutc  Arte  soK  porson*  imrvxr  labets 
w<C  packages  bearing  Oangarout  Wher  Wei  labei  w«rx>r  placard^ 
mg  motor  yenic+es  (Mooes  "    2   anc  * 
To  autnoHTe  ar  anemale  cc^vet  oesrg.-  ic  poivetKviene  containers 
lor    snkniM"   or   certar    corroente   anc    tWinrrieoc    kouos    no  s 
(Modes  1    2   anc  3  ' 
To   autrxxue   trBr«pc*t   witfirr   plan'    ovet    ouokc    lignwav     »ano«« 
waste  residues   oassec  as  cofoaves  koxOs   r,  t  s    wimoy  sM<> 
pmg  paoers    r  ntf-OC'  spectticatKy  potTatxe  tanks    (Moot   ' 
To   become   a   oatty   lo   exempaor   Me  i     (kJooes    •     i     ano    4 
To  autnortze  t^anspor*  o'  noi  more  if>ar  2?  crams  o"  nigt-  expiostve? 
anc  pvTOtecnnic  maienai  r  a  soeaai  s»T»ping  coniar»    oassec 
as  Class  C  expiosrve  (Mooes  '   2  anc  4 
To  auttxjize  manutactute    manung  ano  saw  o*  nor.-CX;''  soeotica 
»on  cargo  tanks  oaargneo  arW  constructed  rr  lu»  cornokanc*  w«r 
OCl  Soecrticetior  MC-3C~  ot  M(^3-J  wit^  cena«-  exceptions   'c« 
Irarsoonalion  ot  llammaiDte  arxl  ocosnte  kcMds  (Mooe 
To  sutnonze  snipmeni  o>  i»ii-coetec  mapnesuf  p-s-xjies  r  »  'ix 
OCT  apecificatior  wax-*norognaieo    iniermefkei*  tx*    ItietxDero 
bo>    w1t^    ar    msioe    po»»etn>4ene    Dag     (Mooes    i     I     ano    3 
To  auttxxize  stowage  o'  moiO'  venKaes  wm-  tne«  iu»  tanks  oomam 
kig  gaaokne    ciasaeG  as  a  ftatnmabie  kouio    ip  ttw  same  carpc 
con^anment  wrtf  otnei  laiaraouj  maienais  ar  aoeoai^  eo^xctwc 
rok-or^  rolt-of*  catgc  vesseis   iMode  3 
To  autfiofize  smpmem  o'  oivger:  oanOief  r  norv-DOT  apecificaton 

tnpie  wal,  corrugateo  hberooard  t)C«es  (Mode  3  ) 
To  autnonze  manutactj'e    marKKTc  anc  saie  of  nonOC'  soeci*C8- 
txy  cargo  tanks  comptynng  genete'N  orv  OC'  Soeatication  MC- 
3C"'3'J   excepi   lot   Doncx^    outie'   vave   vanabons   arx:   cenam 
otnet  leatutes    to<  transoxiaiio^  o-  fiammatxe    corrosive    ot  ptx- 
sotxxis  wasie  kouios  ot  serrvsoiids   'Mooe  '  i 
To  authorize  manufacture    maniinc  anc  sale  ol  non-DCT  apeotca- 
liori  cargo  tank  comc'/tnc;  pene'SiN   witri  DOT  Specification  MC- 
307/MC-312  except  lot  bonorr  outie-  vave  vanatKjns   lor  tran* 
portation  ot  flammaOie  ot  corrosrve  wasie   UcmQs  ot  set^sokds 
(Mode  1  I 
To  become  s  oarN  tc  E  tetnptior  65>M    'MoOe  i  ) 
To  become  a  party  ic  Lxempuor  bSM     Mode  i  ) 


49  cm  173.114a.  173.154,  173.93. 
49  CFR  173.114a.  173  154.  173.93- 


49  CFR  173.119(a)(28),  (b). 


49  CFR  173  119  (a),  (m),  173245(a). 
173.348(a).  178.340-7.  178J42-5. 
178.343-5. 


48  CFR  176  415(c)(2).. 


49  CFR  173  119(a).  173 119(m). 
173.245(a).  173  263(a).  173  346(a). 
1T8,340-T.  1T8  343-5 

49  CFH  l73302(a)(D.  173304(a)(1). 
173,304(b)(1),  175,3, 

49  CFR  173,1 14a(b) 


49  CFH  1 73  119  (a),  (m),  1T3  245(a), 
1T3  346(a),  178,340-7.  178.342-5, 
178.343-6. 


To  become  a  pany  to  Exemption  8554  (Mode  1  i 

To  authonze  transpon  ot  propellant  expiosntes   blasonj  agents  ano 

oxxJtrers    <r   a   DOT   Specrtication  MC-306,   MC-307   ano   MC-312 

cargo  tank  (Mode  i  ! 
To  autnonze  snipmen'  o^  vanous  flamr^bie  kouids  packaged  m  a 

IX)T  SpecificatKX-  "2*  corrugatec  fibeTxMt  box   witr  iwo  inakia 

metal  car  no!  ovet  'C  Mer«  caoacin  eacr   iMooe  • 
To  autnonze  manuiacture    ma-xing  anc  sale  o<  nor^  DC'  soeofica- 

rxr  cargo  tanks  como>vns  gene«al^  witr  DC'  Soeoficatior  MC- 

3C7/M0312  exceol  lot  tjonom  ou1«'  ,^8^*  vanetions  lO"  transoot 

tation   ot    flammable   ot   corroarve    waste    kquos    or    »em^*>«3s 

(Mode  1  I 
To  autnonze   loading   ot    unloading   o'   ammomun-   mtrate   minutet 

containing   more   tnar   ecv    amrnomurr   nitrsie   tuxr,    nc    otgamc 

coating  at  a  not^Hsoietet?  taciktv   (MoOe  ' 
To  autnonze  use  o'  nor.  DC  speciticatKx-  ce'gc  tanks  designed  ano 

construciec  «-  full  compkance  witr  ZH?"  Soeciticstior  MC  ?T  w*- 

cerram  exceptions    tot   snipmeni   o*   cenan-   nazanious   mitt^neis 

(k«ooe  ' 
To  autnonze  .manutaciure    matxrng  anc  saie  o'  non-C*:  '   scKxritca 

tkxi  stainless  aieei  cylinders   to-  snioment  oi  comcuessec  gaaea 

(knooes  1    4  ; 
To  auttxnze  transoon  o<  cenair  btasung  agents  r  ■  cement  inoter 

motor  venicle   (Mode  ' 
To  autnonze  manotacrure    marking  anc  aa*  o<  nor»-DC'  soecrfice 

Mor  cargc  tanks  aesigneo  anc  construciec  r  t^  compliance  wrtr 

DC'  Specrtication  MC-307  or  MC-312  wf-  oertair  exceptiona.  lor 

traisporiatior  0'  cenair  nazardous  maienait  (Mooe  i  | 
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Aopkcaeun 


B90I-X 
S901-X 
8<>01-X 
S901-X 
8904-X 

89ia-X 

0930-X 

S938^X 
8955-P 

e96ft-X 

8966-P 
8960-X 
S971-X 


H>>  '9  -P 


B990-X 
B991-X 

mw-x 

BOtl-X 

90t4-X 

901 7-X 
9024-X 
9024-X 
K)34-X 
90S2-X 

•  1(»-X 


Renewal  ano  Party  to  Exemptions — Continued 


ExwnpMon  No. 


OOT-ESMI 
0OT-E880I 
0OT-ES801 
DOT-EM01 
CX)T-E8804 

OOT-E  M40 
DOT-E*8M 

D0T-E8KM 

OOT-E  a066 
DOT-Ea9a6 


DOT-E 

OOT-E  BQ8S 
DOT-E  80W 
OOT-E  M71 


OOT-E  S87a 
OOT-E  I 


OOT-E  8988 
OOT-E  8880 

OOT-E  8901 

OOT-E  8988 
0OT-€9011 

OOT-E  9014 

OOT-E  9017 
OOT-E  9024 
OOT-E  9024 
OOT-E  9094 
DOT-E  90S2 

OOT-E  8108 


Appkcant 


Sowaoo.  Inc.  Ainwaa,  TX . 


Graal  LakM  Owncai  Corp..  El  Ooraito. 
AX. 

OouglM  Owwc*  Ca.  Ub«1y.  MO 


Hoptorw  AgnoMurtf  CXwnical  Co .  Mad- 
ton.  Wl 

Kwlh  Mub«.  loc  .  GoUwrt.  MS — 


Cw*w  Product.  VnDma  W/Hwloo.  On- 
lano.  Canada. 


Qr«a«  UkM  CDaNacat  Cop..  Q  Dorado. 

Aa 


Oyogwitc  Sarvtcaa.  Inc .  Carton.  QA.. 


WiHim  Ada*  Mamatonil.  Inc..  Houa- 

lon.TX 
Praaaad  Slaat  Tank  Cc  Inc.  Mixai^iaa. 

Wl. 

Al  Pure  Oantat  Co..  Inc.  Tracy.  CA — 


OPS  mduatrtaa.  CWy  o)  mduaBy.  CA.._ 

McOonnal  Duutfai  Coipi.  SaM  Loua. 

MO. 
Nl  McCulou^/NL  Industnaa.  Inc.  Houa- 

ton.  TX 

Banary  Engmaahng  Inc  .  Myda  Pa>K  MA ._ 
Cook  Skny  Co .  Sa«  Lite  CKy.  UT.... 


Ragulaaon<D  iffacMd 


48CF«  I73J67... 
49CFB  173.367.. 
48CFn  173J57_ 
48CFW  173.357.. 


8  CFH  173119  (a).  (m».  173  245<a). 
173348(aj.  178.340-7.  178.342-S. 
178.343-6. 


48  CFW  178  19.  178.253,  Part  173.  Sub- 
part F 


49CFB  173J57(bK2) 


49  CFB  173J04(a».  ITSJ- 


Waatarri  Altaa  Intamaaonal.  Inc.  Houa- 

1on.Tx. 
Praaaure  Pak.  Inc.  Eatt  Hampton.  CT  . .._. 


Laa-nonal.  mc.  Raaport.  NV. 


49       CFR       173110(c)(1>.       173B0<«)». 

173  80(c) 
49  CFB  I73302<a|.  178J 


Nak«a  otamainpaon  •iarao< 


49    CFR    1712e3(aN1S).    173.277(«M1). 
178J06. 


48    cm    173.2«3(a)(15).    17X277(a)(1». 
179  205 

48  CFR  17379<b(.  173  92(b) 

48   cm    172.101    Cakjmn   4.    173^46. 
175.3. 


48  CFR  172  101.  175  J.. 
48  CFR  173114a<b)0)- 


ScotI  AwMlon  Otv  ol  FiggM 
mc.  Ltncaaiar.  NY 


Van  Laar  Contamare.  Inc.  Oncago,  H... 


Hunlar  Onim*.  Lvntad  Bramalaa  Onlano. 
Canada. 


Mobay  Corp .  PWabwgK  PA- 
SLEMl.  Parta.  Ffanoa 


ArtMl^atwal  Qiral.    St    Laivanl    Blarigy. 
Franca 

Ano— TTia  BOG  Qrai4>.  Inc.  Mivray  HH. 
NJ. 

Chanacal  Hwidkng  Eqmpmanl  Ca.  Inc 
Tdado.  OH 


Tro^  Corp..  SaM  Laka  Clly.  UT- 


48     CFR     172101.     173110.     17380. 

175.3a 
48  CFR   173302(aK1(.   175J,   178.86-2. 

178  86-S<aM4) 

48       CFR        172400.        172402(aJ<2). 

172402taX3).      172  504(a).      173  128. 

173138.   173.237.   173.246.   173  35(a). 

175  3 
48   CFR    173  154.    175  3.    17585.    Part 

1 72.  Subpart  C  Subpart  0.  E 

48  CFR  175  3.  178100.  178  115. 
178  116.  178  117.  178  118.  17880. 
178  81.  178  82.  178  98.  178  98 


*»Cfn  1732eZ  173286.. 


48  cm  173je4M.. 

48  CFR  173J15 

48  CFR  173.315.__. 


48  CFR     173302.     173304.     173328. 
173  334.  175i 

49  CFR     173  119,     173  125.     17819. 
178.253.  Part  173.  Subpart  F 


4*  CFR  173.77- 


To  autfnnza  aln>mant  ol  c><uiupicnn.  m  po*y«h|4ana  boWaa  o»ar- 
packad  wt  non-OOT  ipwshcaaon  tnpM-wak.  A-A-C  fcAa  corrx^jal- 
ad  KmtntKi  boxaa  (Mod*  i  i 

To  auiri<xi7«  •r»pm«o(  o(  crnnxopicm  m  porveinytana  boOlM  owef 
p«c»<«  r  ■vx>Ui'  KJeolicaoor  vxm>w9ti  »  A  v  tVjW  oomjgal 
•d  ttM*n)^^m'^  bouiw  iMo<j#  "  j 

To  auiricxire   if^omBnl   o<  [t»orapKnn    r-   pc<ve«f>»Wie  wn»«  (XW 

ad  ht'«rtK:^«f(j  boji*«  ;Mo<Je  '  I 
To  m/itvx'.-a  sr«p»T»wii  ai  .-ncmcKnr    r  po>v«(ti»ww  i>)n)»i  o>.»« 

packad  r.  m  »n.i(  ■ '   tpecihcaiion  ff»*»  •a*    A  A  v,  »u».  comigai 

ad  fftMrtioarti  tMis»«  (Mo<to  '  i 
To  aulhorue  fnanot»iTt*«    m^vmo  and  wm«  or  norvOOT  apaafica- 

aon  CV90  tania  corT%)tyvMj  ^jenwaa*  wn\  DOT  So«c*ratton  MC- 

307/312  avoapi   "rx    bontirT'    xjo*   »«ry«   vanabona   and   cartam 

08<«>    IwatKa*    toi    Bwlaportalinr    o<    ftammaWa    oonaarr*   Of   po^ 

tonoii  «-a»i«  »Qu«»  J  aemi  aoada   (Vtooa  1  ) 

To  auttTt.iri/i»  'nan./ta- t#«  .nartjng  and  aaM  or  nonC>''T  ■pftcrftc* 
•on  foO<>»T»»y  Tvnood  anaar  io»  ilenaffy  porywnwna  portat>4« 
iwai  »<v-i>»««J  »■  a  MwK  i^K)*  iw  jrnxTiani  ol  oon-oaox  ik»<o> 
(Moom  I    <  I 

To  aulf»<!/e  ahcrieni  c>i  ■  TiiTjre  corrtarwig  ■>  ?  X  ofaor •x»i-'»'  afxJ 
43%  1  t.i«f*»'x»' <><«"•  ^  ^  >cMorop»ooane  and  rawied  r>y*o- 
c»tx.«s  r«Mp»,-nv*»  Dy  i»e«/n  H  Torvaothoraad  DOT  SpacAca- 
ton  'tH  TWUi  rr\jr^    lWk.O»»  '    J    3  I 

To  au»fwr..-«>  manutacti^n  T^riung  anil  uM  m  L»  "  StJecJfxJtKX-  *i 
cvt>oi>»«  lur  Banapurtattu"  o<  non't«mrwt««  o-i*.-', 
1    2   3   and  4  ) 

To  baooma  a  party  10  f  lampoon  8965  (Modaa  13) 

To  autt».>'!.*«»  mftrxjt^tjiti  '■carving  and  sa*«  0^  ntr*  CX^''"  at^oiftc* 
ton  •«>»  'ti«ir<.^'«1  0W4IK  Mciro  •captwd  ,-y*nr>»»  Iw  afKprrwfU 
ol  cartam  compresw*:  ^*m4«  rUcxtea  1^34.  and  ^  ; 
To  aolhwna  »»»p»t<»ti  ..<  toOirr  nypocfuonia  aok*or\  and  iy*o 
cNrvIc  acid  aoluaor»  *>  tix«  ona-gaiton  pory«rVana  Doitiaa  an- 
a  bag  of  pn»r«T>v»an«  Itm,  p«c«aO  "i  a  comjgaiHd 
boa  convry»r;  "^  O'^''  St«citicai>on  ■  .V  excapr  io< 
l^rvl  hola*  authonzad  r  wm  panara  or  boi  (UcKMa  ^  i 
To  bacome  a  party  lo  Eit^npoon  »y(te   (Uixxw  '  i 

To  aultxxTM  yxpmani  ol  carta*-.  'ix»<*  rmiiora  wrt^  ignnw  »ma(k.-. 

(Modaa  i   3i 
To  mMtarzt  uao  or  non^XJT  ipaahcainir  atsM  cv»nd»i  v  »«»a    < 

l^aalar  nt<H^it»  tnar  moaa  curranoy  autronMa.  loi  im>iponat>  'i 

ol  a  aqiad  Luoduw    IUoOm  '    J    1    and  4  ) 
To   txit<xT»    a    pat*    tc    i  lompoor    8«^«     fModea    i     2     3.    4 ) 
To  auKxxuort  iranaoir  y  MLr->  otaaong  agar*   r>  DOT  apsuTicaton 

MC-307  carjt   iar«k»  o<«T»tr\jci»d  oT  304  atan«aa  »t"«    fMoOm 

1) 
To  bacoma    •    pat>    ic    £  .ampoon    8WH8    (Modaa    1.   1.   and  4J 

To  aulhorrre  -r.«nu<».-tiT«i  -fianung  and  aata  oT  noo  DOT  ip«j6cation 

imaaktaiiiii   MHai  »«.>i   .-yanoar*    lor   ranaportanon  or  -xinflam- 

matna  ~nmo>»»»«.1  jasaa  lUoOaa  '234.  and  ">  i 
To  aut^«v»  rnanuia.  tue    martung  and  aata  or  apaoaay  daargned 

pa<»*;^n^  ';*  «f*)ni»ir  a<  aouKl  ano  ao»d  powona  »«^oui  iatx>ta 

and  i«.»ai^   t>«»»si   :>AN<jt  fOuS  WHtN  wf  '   laMi 

pt»  «r-)»ig  -.wiir.M  v>>ri>Ma   lUodas  1    J.  and  4  i 
To    avrtf""/"    Bar.'ii.x'    t    amaraanor    oxygan    ganaralori    •«tr»..jt 

mw>ing     i«i»<<««i     antv^    papari    o>    apacAcanon    paoa^n^ 

(Mode*  •    2    J    4    ar<l  '  . 
To  authonja  c»XKr   C«]T   Soaahcmnnr  4    8  and   i '   aanea  *uma 

e»»truciod    oi    suumeaa   aiaar    ruciar   or    monai    and   «*<an    ao 

0(y>atr\ictad  to   ba  aiempf   f^om   cartar>  aiaai  cJaaT>  taar   rat^ara- 

manta.  tw  aNCK-v*™   ,i  truraa  commoetaaa  praaaroy  auTTMruad  i» 

aacn  ;kum  iM(x)«*  '   .''  J  and  4  < 
To  auBwnre  mi»xjtacUr«   "larung  and  aala  o»  DOT  St)«.-tf»;aiior  34 

btoomotdad    por»a<^Y»ana    conta«na>    o"    tb    t/tDcr    capacity    lo 

rwMportabon  ol  corroaiva  kQuKla  and  ojoctzara   (Modaa  i    2   mnd 

3.) 
To  auatcrtra  uae  or  a  rw  dr.''  ipacjrKaiion  »»0  Typa  i  portaMa 

Iw*.  kx  iT«iaportatwn  or  winv<»oua  HyOofluonc  acid  (Modaa  i. 

2.  and  3  ) 
To  auirwi.-«   j»a   o<   a  oon  r>0'    aontiTicatlor   IMO    Typa   4   oortat.* 

tv*   kj"  n aniportation  or  aquBTwd  oxnpraaaad  jaaaa   (Modaa   '. 

2,  and  J  , 
To  iatfKr^»  jae  or  a  ion  rxj"'  apeorfcaaon  tMO  Tj^ja  5  portar^ia 

lw».  lor  tranaportanor  ol  iiqua«>ad  corrrpraaaao  gaaaa    ("ooaa  i. 

2.  and  3  I 
To  aotfyxtia  uaa  a(  a  pr»aoui«»  no<  aottxxnad  tX^T  S<»crhc»tioo 

3Ai   aruTTmurr-  ryanrler   lor  wnaoortatior  or  oartan  gaiaa  and  vtt 

iraturaa    U.<]aa  <    2    3   4    and  M 
To  aLrtrv^-.j«   jaa   cy   a   non-(«""    apecrTKaBon  rotaomae*   mo«fc«x 

crr««»anii«<i    »   tnaar   por»a«hv*Bna   portaoia  tara   antioaad   r   a 

ata«    ..a^jT"   jr   ^ari>»rxjd  o«arpac«   tor   Iha  wnjmanl  or   conxxt-^ 

kqtxtn    na»Tvn^)«a   •oLada   or    ar    o«War    (Modaa    '     2   and    i  ) 
To  autrw.-*  oanscmr^  oi  peniaarvffvna  (errannraie  (Pf ''Nl  ««<  wrtn 

25%  waiar  r.  a  4  rru  c)n»y«f>yiane  t>*g  placed  f  a  CXiT  apacjTKa- 
ton  I2H  t*wrt««i1  tXM    .«<■-)•  '  1 


■£3 


Renewal  ano  Party  to  Exemptions — Continued 


Apptcaaon 

No. 

Eiampkon  Nol 

Appkcant 

HaguiaDontal  attected 

Nature  C  exemptor  tharaol 

sioe-x 

DOT-E  8106 

Atiaa  Powrtar  Co    DnHaa.  TX - 

afCm  mrr      

To  aulhortza  tranaporl  or  pantaarvtvne  wii'a'at'alr  (^^s    wif  afit^ 

ton  12>-  foertxaarc  tioi   (Mode  '  i 

9120-P 

OOT-E  9120 

Mraatam  AOaa  Intamaaonal.  mc .   Houa- 
Un.  TX 

49  CFR  173.304(a),  173.34(d),  175.3 

To  become  ■  party   Ic  Exemption  9 '20    (Modes   '    2    3    and  4.) 

dl29-X 

DOT-E  9129 

48  CFR  173.34,  Part  107.  AopmOa  B 

C»T  Speolicaiion  4B   *BA  ano  48A  loa  praaaure  alaai  cyanoarv 

(Modes  1.  2  3.  4  and  5  < 

9138-X 

DOT-E  9138 

Nadenat  Aaronaunca  and  Spaca  Adnaraa- 

49  CFR  173302(a).  i73J4(d).  175.3 ..._ 

•875-)! 

OOT-E  9275 

iratan.  WaanmgRin.  DC 
McComactc  8  Co..  tnc.  Hunt  Valay,  MO  .. 

4eCFR  Pans  100  throogn  199 

composna  cytnder  witnoul  *  aateiy  rakai  da<aca  (Modes  i    *■> 

labehng    reguramants    lof    cartam    amyi    aicatia    Kxnulation* 

9275-X 

OOT-E  9275 

Hereules,  inc  .  WHminglon,  DE. 

49  CFR  Pwta  100  through  199.. 

To  broaden  the  exceptions  Ic  spacificaton  packagav  "lanung  ana 
(Modes  1.  2.  3.  4   and  5  1 

92ao-x 

OOT-E  9280 

49  CFR  173.119(m) 

To  authonie  use  or  DOT  SpeofxatKir  M033C  and  MC~3J-  carpc 
tanik.  lor  Iranaponation  at  llammaoie  k^bBda  <n«cti  are  alac  csrra. 
SMe  matenals  (Mode  i  ) 

333ft-  X 

DOT-€  9338 

A*»o-«.gnal  mc    Momatoam.  NJ 

aa  r^a  i  to  inMai 

To  authorore  uee  ol  DOT   Specificatior   106A600X  ano   'lOAKiO^A 

muia-unil   tank   car   tanks   wittxMi   a   gas   *ft    iratu*   proMcaor 

housng   lor  transportstor  ol  •  conoarx  malenal    (Modes  i    2 

8387-X 

OOT-E  9387 

Tecnoical    Products    Corp.    Portamoulh. 

49  0^173.334 

To  authorize  transport  ol  an  orgaoK  pnospriaw  compourx:  preaau 

VA. 

quantities  neater  than  now  autnonzefl  r  the  regisatonB.  m  DOT 
Speciflcatior  36  cylaiOars  (Mode  i  i 

842e-X 

OOT-E  9426 

Rheam  Manufacturing  Co.  Undaa  NJ 

48  CFR  178  19,  Part  173,  Subpwt  0.  F... ... 

To  autrmnze  manutactura.  marlong  and  sale  et  >ia  lakcin  and  ■>- 
gakor  capacity  remouabia  head  moidaa  po*>ati>iena  <»uma  tor 
franspnrtatior  or  corrowe  touxla  and  flanvnaTM  SquKk  (Modes  ^ 

2,8n03) 

9443-X 

DOT-E  9443 

Harc^utaa  mc  ,  lAWiTangtori   De _ 

49  CFR  173  92(b),  175.3 .     .. 

To  autronia  Iranapon  ol  Claas  C  -ocnat  motofs  »«i  igmwi 
metalled  (Modes  1    3  and  4  i 

948e-X 

(xrr-E9488 

Conlafwica  o»  Raciaiion  Control  Program 

49  CFR  173.415(a).  173.431.            .       .. 

To  aultionze  uaa  ol  spac^ll;  sealed  00T-2«I  cm  ilari  i  r<  concr«i<^ 

1 

Diraaora.  Fraraiort.  KY. 

Wee  steel  Orums  icarMwd  as  DOT-7A)  lor  ona-tma  aaiiapon  to> 
Itsposal  ol  not  more  than  50C  mMcunes  ol  radum-22t  m  norma 
or  speaa/  tomn  anmom  aac*  snopar  Xeapns  a  pacxape  lasr 
parlormance  cerMlcation  Ills  (Mods  1  ) 

9e03-X 

OOT-E  9603 

49     CFR      171i,      171119,      173.125. 

To  aythonze  use  c<  s  non-OCf  speolcatior  tar*  car  »»»cr  con 

•sCknswjn  cartam  areaa  ano  lor  aawaBona  r  langl^  <^  aretos 

uaao  m  anacnng  bar  pads  (Mode  2  i 

9652-P 

OOT-E  9652 

Western   Atlas   International.   Inc..   Hous- 
ton, TX 
Space  Ordnance  Syslemt,  Canyon  Coun- 

»y,  CA 

49  CFR  173.103.  173,66(8X2),  175J 

To   becnme   s   party   o«   Exemption   9652    (Modea    •     4     and   5.) 

9681-X 

DOT-E  9681 

490*4  iri^rK        

To  renevt  vid  to  autnonza  cargo  veaaai  as  an  addnorvl  mode  oi 

tansportaoon  (Modes  1,  3) 

New  Exemptions 


Appfcobon 
No 


9573-N 

9590-N 
9644-N 

9658-N 

9663-N 

9664-N 

9674-N 

9676-N 


Exampton  No, 


OOT-E  9573 

OOT-E  9590 
(X>T-E9644 

DOT-E  9658 

OOT-E  9663 

OOT-E  9664 

OOT-E  9674 
DOT-E  9676 

DOT-E  9686 


Applicant 


Otmron  Raaowcea  Co,  (arama.  NM ., 


Great  Lakes  Oerracal  Corp..  Wast  Lafay- 
ette IN 


Atlas  Powder  Co  ,  (Dallas,  TX_ 


Fkioroaiare,  Irx:.,  Chaska.  MN.. 


Siape  GmbH,  Federal  RepuPhc  Germany... 


Mugnes  Aircralt  Co .  El  Segundo.  CA.. 

1 

I  General  Battery  Corp .  Raadmg.  PA .._ 
fM  Soence  Cirxxinati.  0H..._ 


Fluoroware.  Inc.  Chaaka.  I 


negulatK>n(s|  aflectad 


49  CFR  173  425(0.. 


49  CFR  173  357(b)(2),  173Ja.. 
49  CFR  178.218-1 1(a) 


49   CFR    173119.    173.288,    173299(b) 
178  19.  178,253,  Part  713,  Subpan  F 


49  CFR  178.1X  178.35*.  Part  173 

49  CFR  Parts  1(X)  througn  198  ..- — 

49  CFR  173.154 

49  CFR  173.119(bK4).  178.205... 


Nature  ol  examptior  tharaol 


49  CFR  173  119.  173.268.  173.299. 
17819.  17835.  17835a.  Part  173. 
Subpart  F. 


To  authonze  use  ol  a  suriaca  binding  maienai  or  .^anwrr  ore  r^ 
open  loc  'a*  cars  as  a  means  lo  pi'even)  losa  or  parBculsiee  iror^ 
the  rai  cars  r^siaae  ol  the  normally  reguvad  uaa  <^  ooaae 
trarispori  vefxoes  (Mooe  2  < 

To  autfionze  8f»p''>eni  o"  a  ixjuiC  Tinrrje  ODntainms  6~  '  oe'ce'v 
chKxopicnn  Cj«m  B  Dcusor-,  r  DOT  Soac*ca«on  se  anei  aiana 
nol  exceedKig  33-9allor  capacrty   (Mode  ' 

To  aijtnonze  rT\aoutacture  rnaoung  and  sale  o*  a  [X"'  SpacriicatKw 
23G  c^liodncaj  flDertKiarC  box  tested  one*  a  year  nsteao  o^  one* 
ever  six  rnontfis  tor  snipmeni  ol  cortam  Class  A  explosives  (Mode 

1) 

To  authorize  marujfacture  marxtog  and  sale  o*  rtor^DC^  apacrtx:.* 
tKXi  rotatKXWlN  moioeo  (X)moosite  crosslinxeo  a  rort-crosxlrytec 
poiyetnytene  ano  Teflon  P^A  piastx:  portaote  tanX  io>  sn^xnen;  c/ 
corrpsrve   aguKls    ftammaote   "quids   or   oxxkzeri    (Mooes    '     £  / 

To  autrxxtze  rr^anulacture  marXirig  arx3  sale  o*  cvlndnca'  steel 
Overpacxs  similar  ic  DCT-3'M  excepi  wan  trxckriess  a  2f  gaof 
Insteao  ol  24  gage  ano  rvier  porvetriyiarTe  drur^  meets  CXr'-2S. 
axcapt  lor  marxing  tor  sfxprrieni  oi  tnoae  hazaroooi  maienais 
autfxxizeo  r  DC-S'M  2S._  (Modes  '23 

To  auffxxTze  transport  o*  a  laaer  (»/kx  contammQ  a  »rn»l  ouantnv 
Ol  malhana  m  a  passenger  t  carry-or  or  cnec«ec  baggage  (Moos 
5.) 

To  aottwnze  bener»  piaies  coniamins  lead  peroxxJe  ic  be  sniooec 
when  packaged  r  a   paliei-snnnx   wac   configuratjor-    ^Moo*    ' 

To  autNxize  snipmeni  o<  certair-  flammable  Ikmos  coniar^ec  r  Hxr 
msKle  glass  boities  of  PVC  coatee  giass  borne*  o'  one  gaiior 
capacity  eacfi  overpacxeo  m  a  corr-jgatee  hoerboa'^  bon  con 
lormmg  to  DOT  Soecific«tK)r  12B66  axcepi  tor  1andtX)ies  r  the 
aide  panels  o<  the  box  (Mode  1  i 

To  authorize  manuiacture  rnafXir>g  and  sale  o'  non-DC'  -^lational^ 
moioec  ■'etOT'  i^*  container  &  ?C  mer  caoacm  w^  iiiarient 
wounc  fibergiass  remiorcameni  tor  »h»men!  o'  ifwse  tismmaoie 
or  cor-osrve  ixjuids  aLitnonzed  in  DOT-34  and  OOT-«0/eS  or  2SL 
composiie  pacxagings  (Mooes  i .  2  ) 


UM  I 
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New  Exemptions— Continued 


Sunshine  Act  Meetings 


Appkcakon 

No 

Exampaon  No. 

Appte-H 

Nabra  o<  •xampttor  irwK>( 

9707-N 
9719-N 

9725-N 
EE  31(»-»> 
EE97S9-N 

OOT-E  aese 

OOT-E  9707 
OOT-E  9719 

OOT-E  9725 
OOT-E  3109 
OOT-E  9759 

OOT-E  97S0 

Fkjortnrwa  In-   CtiMha.  MN. 

49    CFR     173119,     173.268.     173299. 
178  19.  17335.  17335a.  49  CFR  Pari 

<»CFn  17?  400                    

To  aulhonia  maoulaclura,  nmvng  and  «!•  o«  noo-OOT  nj^tumf 

PivMiTr^  Cf\    Piartw^  NY 

moklad  Ta8on  PF*  oortama.  o.  no  Mar  c*p»ci>t  oiBi  mnm*- 
OTund  Hiln^M  c««n»oro»mHni   «f«!  a   ^.g^   Uermly  polyMhylena 

DOT-60/?S  or  2Si  coTipowts  j)*  .ag«Tgj     Wooei  12) 
To  aulHonra  rmpc^  ol  catair  nammatM  »oi»<jt  »i  DOT  Spaotca- 

Q(««l  Soiimam  Anmym.  Orlwvto.  R. 

IMon  Tink  Car  Co..  CNcago.  IL. 

US      Oapvnwnl     ol     Dalanx.     Frik 

WmI     Satsm     Frawortu     Mwiutacturtng 
Ca.  mc..  W»*  StMm.  OH 

Din  Cntn    Fan /Mlon.  H               

48  CFR  172  101,  172  204(cH3).  173  27, 
175.30(a)(1).  175320(b(.  Part  107.  Ap- 
{MndxB 

40  CFR  173  124.  173  314,  179  102 -.. . 

48  CFR  173  »1(«».  173  302»a)<1).  17SJ  .. 

49  CFR  I'n '0«(i)   1^70^    

toor  p«i>as^ng  wiTTkx/T  tah4*<ing     iM^>V.    ■    1 

To  »uTr^-^7«  _*'iag«  .^  vtiar  iam  a  b  and  C  exp«o*ve*  thai  ara 
no<  parrnrttwj  »:»  •n«v'i«oi  t-y  ««  .»  ir  ouantitie*  giMlar  Ihan 
tKMa  praacrt>»n  tT<  •n^xnani  t>  air   :M<xie  «  i 

To  auUvxiia  or»arTm  anoment  ol  LkJT  Soecrticjtvjn  105A300W 
IV*  cv«  K>  V<*  nsva«  ciawwig  or   r..t,  m   >«.  .»>    (Mode  2.) 

To  baooma  a  pafi»  lo  Ej<a«npaon  3t09     w.,ih.        2.  3,  4.   5.) 

48  CFR  172 101  Cotunn  8.  173.ia(gM1>. 
175.30. 

a<pio«««    n   norvOOT  ipacrficaBon  l«»rtx>«ro  bouM  with  »<n«r 
N^ia  «««ch  do  nol  mMK  and  Mth  no  MMrtxMrd  flap  M|.<4>  plaoaa. 
(Moda  1  ) 

EE  9780-N 

drum,  aacO  contammg  a  nal  amghl  ol  75  pound!  o<  profMiidnt 
anplowiaa.  io8d.  OMa  B.  aboard  cargo  arcrall  (Moda  4 ) 

[)<-IH.llt> 

HMH  i-X    Request  by  Universal 
Propulsion  Company,  Inc..  Phoenix. 
AZ  to  authorize  transport  of  aircraft 
rocket  engines,  commercial,  which  do 
not  comply  with  the  requirements  of 
49  CFR  173.238.  Note  1.  as  engines 
contain  a  small  amount  of  Class  B 
explosives  denied  April  16, 1987. 

9411-N     Request  BylProco,  Inc..  Corpus 
Christi.  TX  to  manufacture,  mark  and 
sell  non-DOT  speciHcation  cargo 
tanks  similar  to  DOT  Specification 
MC-307/312  except  for  bottom  outlet 
valve  variations,  for  shipment  of 
various  flammable,  corrosive,  or 
poison  waste  liquids  or  semisolids 
denied  April  21. 1987. 

ismifil  in  V\  tshinfjton.  DC.  on  May  11, 1967. 
|.  Suzanne  Medgepetli, 
Chief.  Exemptions  Branch,  Office  of 
Hazardous  Materials  Transportation. 
\VK  Doc.  87-12497  Filed  8-1-87;  8:45  amj 

BllUNQ  COOe    4»'0  «0  M 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Commissioner  8  Advisory  Group;  Open 
Meeting 

There  will  be  a  meeting  of  the 
Commissioner's  Advisory  Group  on  June 
16  &  17. 1987.  The  meeting  will  be  held 
in  Room  3313  of  the  Internal  Revenue 
Service  Building.  The  building  is  located 
at  1111  Constitution  Avenue.  NW.. 
Washington.  DC.  The  meeting  will  begin 
at  8:00  a.m.  on  Tuesday.  June  16.  and 
8:00  a.m.  on  Wednesday,  June  17.  The 
agenda  will  include  the  following  topics: 

Tuesday.  June  16, 1987 

Tax  Reform 

Attitude  Towards  the  Taxpayer 
Allocation  of  Resources 
Informing  Taxpayers  of  Errors  and 

Adjustments  and  Other  Information 

Responsibilities 


Wednesday.  June  17,  1987 

HandUng  Controversies  With  Taxpayers 
Taxpayer  Advocacy 

The  meeting,  which  will  be  open  to 
the  public,  will  be  in  a  room  that 
accommodates  approximately  50  people. 
If  you  would  like  to  have  the  Committee 
consider  a  written  statement,  please  call 
or  write  Robert  F.  Hilgen.  Acting 
Executive  Secretary,  1111  Constitution 
Ave..  NW..  Room  3014.  Washington.  DC 
20224 

FOn  FURTHER  INFORMATION  CONTACT: 
Robert  F.  Hilgen,  Acting  Executive 
Secretary.  (202)  566-^143  (Not  toll-free). 
Lawrence  B.  Gibbs, 
Commissioner. 

[FR  Doc.  87-12502  Filed  6-1-87;  8:45  am) 
BILLmO  COOf  4«3IM>1-M 


This  section  of  the   FEDERAL   REGISTER 
contains    notices    of    meetirtgs    putMished 
under  the   "Government   m   the   Sunshine 
Act"   (Pub    L    94-409)   5   U  S.C.    552b(e)(3). 


EQUAL  EMPLOYMENT  OPPORTUNrFY 
COMMISSION 

Federal  Register"  CITATION  OF 

PREVIOUS  ANNOUNCEMENT:  To  be 

published  June  1,  1987. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 

OF  MEETING:  2:(X)  pm  (Eastern  Time) 
Monday.  June  9,  1987. 
CORRECTION:  2:00  pm  (Eastern  Time) 
Tuesday.  June  9, 1987. 

CONTACT  PERSON  FOR  MORE 

information:  Cynthia  C.  Matthews, 
Executive  Officer.  Executive  Secretariat 
at  (202)  634-6748. 

Dated:  May  29. 1987. 
Cynthia  C.  Matthews. 
Executive  Officer.  Executive  Secretariat 
This  Notice  Issued  May  29. 1987. 
[FR  Doc.  87-12601  Filed  5-29-87;  2:36  pm) 
BILUNQ  COOC  •7SO-08-M 

FARM  CREDIT  ADMINISTRATION 
summary:  Notice  is  hereby  given, 
pursuant  to  the  Government  in  the 
Sunshine  Act  (5  U.S.C.  552b(e)(3)).  of  the 
forthcoming  regular  meeting  of  the  Farm 
Credit  Admiistration  Board  (Board).  The 
regular  meeting  of  the  Board  is 
scheduled  for  June  2. 1987. 
DATE  AND  TIME:  The  meeting  is 
scheduled  to  be  held  at  the  offices  of  the 
Farm  Credit  Administration  in  McLean. 
Virginia,  on  June  2. 1987.  from  10:00  a.m. 
until  such  time  as  the  Board  may 
conclude  its  business. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  A.  Sanders,  Jr.,  Secretary  to  the 
Farm  Credit  Admiistration  Board,  1501 
Farm  Credit  Drive,  McLean.  Virginia 
22102-5090,  (703-883-4010). 
ADDRESS:  Farm  Credit  Administration, 
1501  Farm  Credit  Drive.  McLean, 
Virginia  22102-5090. 
SUPPLEMENTARY  INFORMATION!  Parts  of 

this  meeting  of  the  Board  will  open  to 
the  public  (limited  space  available),  and 
parts  of  the  meeting  will  be  closed  to  the 
public.  The  matters  to  be  considered  at 
the  meeting  are: 

1.  Aproval  of  Minutes. 

2.  Loan  Documentation  Related  to 
Borrower  Financial  Statements. 

'  3.  Review  of  Financial  Condition  of  Farm 


Credit  System  Institutions  and  Consideration 
of  Certifying  to  the  Treasury  That  the  System 
is  Need  of  Finanical  Assistance. 

'  4.  Elxamination  and  Enforcement  Matters. 

Dated:  May  28.  1987. 
William  A.  Sanders,  jr., 
Secretary  Farm  Credit  Administration. 

'  Session  closed  to  the  public-exempt 
pursuant  to  5  U.S.C.  552b(c)(4),  (8)  and  (9). 
[FR  Doc.  87-12514  Filed  5-28-87;  4:47  pm) 

BILUNG  CODE  6705-01-li 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  2:05  p.m.  on  Tuesday,  May  26, 1987, 
the  Board  of  Directors  of  the  Federal 
Deposit  Insurance  Corporation  met  in 
closed  session,  by  telephone  conference 
call,  to  consider  matters  relating  to  the 
possible  failure  of  certain  insured  banks: 
Names  and  locations  of  banks 
authorized  to  be  exempt  from  disclosure 
pursuant  to  subsections  (c)(8), 
(c)(9)(A)(ii),  and{c){9)(B)ofthe 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b(c)(8),  (c)(9)(A)(ii),  and 
(c)(9)(B)). 

At  that  same  meeting,  the  Board  also 
considered  the  application  of  Torrey 
Pines  Bank,  Solana  Beach,  California,  an 
insured  State  nonmember  bank,  for 
consent  to  purchase  assets  of  and 
assume  liability  to  pay  deposits  made  in 
the  Rancho  Santa  Fe  Branch  of  Glendale 
Federal  Savings  and  Loan  Association, 
Glendale,  California,  a  non-FDIC- 
insured  institution,  and  for  consent  to 
relocate  its  existing  Rancho  Sante  Fe 
Branch  from  6024  Paseo  Delicias, 
Rancho  Santa  Fe,  California,  to  6009 
Paseo  Delicias,  Rancho  Sante  Fe, 
California,  the  current  location  of  the 
Rancho  Santa  Fe  Branch  of  Glendale 
Federal  Savings  and  Loan  Association. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director  C.  C. 
Hope,  Jr.  (Appointive),  seconded  by 
Chairman  L.  William  Seidman, 
concurred  in  by  Mr.  Dean  S.  Marriott, 
acting  in  the  place  and  stead  of  Director 
Robert  L.  Clarke  (Comptroller  of  the 
Currency),  that  Corporation  business 
required  its  consideration  of  the  matters 
on  less  than  seven  days'  notice  to  the 
public;  that  no  earlier  notice  of  the 
meeting  was  practicable;  that  the  public; 
interest  did  not  require  consideration  of 
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the  matters  in  a  meeting  open  to  public 
observation;  and  that  the  matters  could 
be  considered  in  a  closed  meeting 
pursuant  to  subsections  (c)(6).  (c)(8), 
(c)(9)(A)(ii).  and  (c)(9)(B)  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b(c)(6),  (c)(8),  (c)(9)(A)(ii).  and 
(c)(9)(B)). 

Dated:  May  2a  1987. 
Federal  Deposit  Insurance  Corporation. 
Hoyle  L  Robinson, 
Executive  Secretary. 
(FR  Doc.  87-12589  Filed  5-29-87;  IKM  pmj 

BtLUNa  COOE  •714-01-M 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  of  Change  in  Subject  Matter  of 
Agency  Meeting 

Pursuant  to  the  provisions  of 
subsection  (e)(2)  of  the  "Government  in 
the  Sunshine  Act"  (5  U.S.C.  552b(e)(2)). 
notice  is  hereby  given  that  at  its  open 
meeting  held  at  10:00  a.m.  on  Thursday, 
May  28. 1987.  the  Corporation's  Board  of 
Directors  determined,  on  motion  of 
Chairman  L.  William  Seidman, 
seconded  by  Director  C.  C.  Hope.  Jr. 
(Appointive),  concurred  in  by  Director 
Robert  L  Clarke  (Comptroller  of  the 
Currency),  that  Corporation  business 
required  the  withdrawal  from  the 
agenda  for  consideration  at  the  meeting, 
on  less  than  seven  days'  notice  to  the 
pubtc  of  the  following  matter: 

Application  of  Bamett  Bank  of  Pinellas 
County,  a  proposed  new  bank  to  be  located 
at  1901  Central  Avenue,  St.  Petersburg, 
Florida,  for  Federal  deposit  insurance,  for 
consent  to  merge,  under  its  charter  and  title, 
with  Bamett  Bank  of  Pinellas  County. 
National  Association.  Clearwater,  Florida, 
and  for  consent  to  establish  twenty-one 
existing  and  one  approved,  but  unopened, 
offices  of  Bamett  Bank  of  Pinellas  County. 
National  Association  as  branches  of  Bamett 
Bank  of  Pinellas  County. 

The  Board  further  determined,  by  the 
same  majority  vote,  that  no  eariier 
notice  of  the  change  in  the  subject 
matter  of  the  meeting  was  practicable. 

Dated:  May  28, 1987. 
Federal  Deposit  Insurance  Corporation. 
Hoyle  L.  Robinson, 
Executive  Secretary. 
[FR  Doc.  87-12590  Filed  5-2&87;  104  pm) 

BILUNQ  CODE  S714-01-M 
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Ff  DERAL  DEPOSIT  INSURAHCS 
CORPORATION 

Notice  of  Change  in  Subject  Matter  of 
Agency  Meeting 

Pursuant  to  the  provisions  of 
subsection  (e)(2)  of  the  "Government  in 
the  Sunshine  Act"  (5  U.S.C.  552b(e)(2)). 
notice  is  hereby  given  that  at  its  closed 
meeting  held  at  10:30  a.m.  on  Thursday, 
May  28, 1987,  the  Corporation's  Board  of 
Directors  determined,  on  motion  of 
Chairman  L  William  Seidman, 
seconded  by  Director,  C.  C.  Hope.  Jr. 
(Appointive),  concurred  in  by  Director 
Robert  L  Clarke  (Comptroller  of  the 
Currency),  that  Corporation  business 
required  the  withdrawal  from  the 
agenda  for  consideration  at  the  meeting, 
on  less  than  seven  days'  notice  to  the 
public,  of  the  following  matter 

Memorandum  regarding  the  Corporation's 
purchase  of  microcomputers. 

The  Board  further  determined,  by  the 
same  majority  vote,  that  no  earlier 
notice  of  the  change  in  the  subject 
matter  of  the  meeting  was  practicable; 
that  the  public  interest  did  not  require 
consideration  of  the  matter  in  a  meeting 
open  to  public  observation;  and  that  the 
matter  could  be  considered  in  a  closed 
meeting  by  authority  of  subsection  (c)(2) 
of  the  "Government  in  the  Sunshine 
Act"  (5  U.S.C.  552b(c)(2)). 

Dated:  May  28. 1987. 
Federal  Deposit  Insurance  Corporation. 
Hoyle  L.  Robinson. 
Executive  Secretary. 
|FR  Doc.  87-12591  Filed  5-29-87;  1:04  pm] 

aUJJNO  COM  •7l4-ei-M 

FEDERAL  MINE  SAFETY  AND  HEAlTH 
REVIEW  COMMISSION 
M<iy2«.  1987 

TIME  AND  PLACE:  10:00  a.m..  June  4. 1987. 

place:  Room  000, 1730  K  Street,  NW.. 

VV  ishmgton,  DC. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  The 

Lomnussiun  wiii  cunsiUer  and  act  upon 
the  following: 

1.  Quinland  Coal  Company,  Docket  No. 
WEVA  85-169.  (Issues  include  whether  the 
judge's  findings  of  violation  are  supported  by 


substantial  evidence  whether  the  judge 
properly  admitted  certain  evidence,  and 
whether  the  judge  erred  in  failing  to  address 
the  issued  of  unwarrantable  failure.) 

Any  person  intending  to  attend  this 
hearing  who  requires  special 
accessibility  features  and/or  auxiliary 
aids,  such  as  sign  language  interpreters, 
must  inform  the  Commission  in  advance 
of  those  needs.  Suhiect  to  20  CVR 

CONTACT  PERSON  FOR  MORE  INFO:  Jean 

Ellen.  (202)  653-5629. 
|euH.  EUao. 

Agenda  Clerk. 

[FR  Doc  87-12593  Filed  5-29-87;  1:18  pm) 

BIUJMQ  COOC  STSS-OI-M 

FEDERAL  RESERVE  SYSTEM  BOARD  OF 
GOVERNORS 

TIME  AND  DATE;  11:00  a.m..  Monday,  June 

H    U)H7 

PLACE;  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Street, 
NW.,  Washington.  DC  20551. 
STATUS;  Closed. 

MATTERS  TO  BE  CONSIDERED; 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  mfctuiK 

CONTACT  PERSON  FOR  MORE 

INFORMATION;  Mr.  Jospph  R.  Coyne, 
Assistant  to  the  Board;  (202)  452-3204. 
You  may  call  (202)  452-3207,  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Dated:  May  29,  1987. 
lames  McAf aa. 

Associate  Secretary  of  the  Board. 
|FR  Doc  87-12a25  Filed  5-29-87;  3:34  pm) 
BHJJNa  COOC  nio-si-M 

UNITED  STATES  INTERNATIONAL  TRADE 
COMMISSION 

TIME  AND  DATE:  Wednesday,  June  3, 
TIR-  a!  10.00  a.m. 

place;  Room  117,  701  E  Street,  NW.. 
Washington.  DC  20436. 


STATUS;  Ofx'n  to  the  puMn  . 

MATTERS  TO  BE  CONSIDERED: 
1    .■\)jfn(.id 

2.  Minutes. 

3.  Ratifications. 

4.  Petitions  and  Complaints. 

5.  Inv.  731-TA-377  (P)  (internal  combustion 
engine  fork-lift  trucks  from  Japan) — briefing 
and  vote. 

a  Inv.  731-TA-347.  (F)  (Certain  malleable 
cast-iron  pipe  fittings  from  japan) — briefing 
and  vote. 

"^  Any  item  left  ovpr  from  previous  agenda. 

CONTACT  PERSON  FOR  MORE 
INFORMATION;  Kenneth  R   Muson. 
Sfcrctdrv.  l.:<)2)  52:i-0161. 
Kenneth  R   Mason, 
Secretary. 
May  22.  1987. 

[FR  Doc  87-12624  Filed  5-29-87;  3:34  pm] 

BaiJWO  coot  rt>?o-f>3  •• 


NATIONAL  TRANSPORTATION  SAFETY 
BOARD 

TIME  AND  DATE:  9:30  a.m.,  Tuesday, 

June  9,  v.i^c 

PLACE:  NTSB  Board  Room,  Eighth  Floor, 

800  independence  Avenue,  SW., 

Washington.  DC  20594. 

STATUS:  The  first  three  items  will  be 

open  to  the  public.  The  last  three  items 

will  be  closed  under  Exemption  10  of  the 

GoMrnmiTi!  in  the  Sunshine  Act. 

MATTERS  TO  BE  CONSIDERED: 

1.  Pipeline  Accident  Report:  Williams  Pipe 
Line  Company's  Liquid  Pipeline  Rupture  and 
Fire.  Mounds  View.  Minneaota.  July  8. 1966. 

2.  Briefs  of  Accidents/Incidents  with 
Probable  Air  Traffic  Control  Involvement. 

3.  Recommendation  to  FAA  re  Defective 
Carburetor  Float  and  Automotive  Gasoline. 

4.  Order  Adnunistrator  v.  Chirino,  Docket 
SE-7883;  disposition  of  respondent's  petition 
for  reconsideration. 

5.  Opinion  and  Order  Administrator  v. 
Brasher,  Docket  SE-7485;  disposition  of  the 
Administrators  appeal. 

6.  Administrator  ».  Larson  and  Gelineau. 
Dockets  SE-''491  and  SF,-74M2 

FOR  MORE  INFORMATION,  CONTACT: 

Bea  Hardesty.  Staff  Assistant,  (202)  382- 

6525. 

May  29. 1987. 

[FR  Doc.  87-12626  Filed  5-29-87:  3:58  pm] 

BHIIHO  COO€    '51>-0t-*l 


Tuesday 
June  2,  1987 


Part  II 

Environmental 
Protection  Agency 


40  CFR  Parts  141,  142,  and  144 

Water  Pollution  Control;  National  Primary 

Drinking  Water  Regulations;  Final  Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  141,  142,  and  144 

[FRL  313S-3] 

Water  Pollution  Control;  National 
Primary  Drinking  Water  Regulations 

agency:  Environmental  Protection 
Agency. 

action:  Final  rule. 


summary:  On  June  19. 1986,  the 
President  signed  into  law  the  Safe 
Drinking  Water  Act  Amendments  of 
1986.  These  amendments  make  changes 
to  EPA's  drinking  water  program.  The 
purpose  of  this  rule  is  to  amend  EPA's 
drinking  water  regulations  so  they  are 
consistent  with  the  statutory 
amendments  and  to  incorporate  those 
statutory  provisions  that  have 
immediate  or  near-term  effects  on  the 
regulated  community. 
EFFECTIVE  DATE:  This  rule  is  effective 
June  2.  1987. 

ADDRESSES:  Additional  information  may 
be  obtained  at  the  EPA  Headquarters. 
OfTice  of  Drinking  Water.  401  M  St.  SW.. 
Washington.  DC  20460  and  at  the 
Drinking  Water  Supply  Branches  in 
EPA's  Regional  Offices.  ("See 

SUPPtiMENTARY  INFORMATION  below.") 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  MacMullin.  Office  of  Drinking 
Water  {WH-550D).  Environmental 
Protection  Agency.  401  M  Street.  SW., 
Washington.  DC  2O460.  Phone:  (202)  475- 
8049. 

SUPPLEMENTARY  INFORMATION: 
Table  of  Contents 

I.  Authonty 

II.  Background 

III.  Safe  Drinking  Water  Act  Amendments  of 

1986 

IV.  Purpose  of  Today's  Rule 

V.  Codiflcation  of  the  Regulations 
VL  Rulemaking  Requirements 

EP.^  Regional  Offices 
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I.  Authority 

These  regulations  are  issued  under  the 
authority  of  sections  1401, 1411,  1412, 
1413,  1414.  1415.  1416.  1417,  1421.  1422, 
1423,  1431,  and  1450  of  the  Safe  Drinking 
Water  Act,  42  U.S.C.  300f.  300g.  30()v?-l. 
300g-2.  300g-3.  300g-^.  300g-5.  300^-6. 
300h.  300h-l.  300h-2.  300i.  and  3O0)-9  as 
amended  by  the  Safe  Drinking  Water 
Act  Amendments  of  1986  [Pub.  L.  99-339. 
100  Stat.  642  (1986)). 

II.  Background 

The  Safe  Drinking  Water  Act 
("SDWA")  or  "Act "  (42  U.S.C.  300f,  et 
seq.],  enacted  in  1974.  requires  EPA  to 
establish  primary  drinking  water 
regulations  for  public  water  systems. 
The  SDWA  includes  provisions  for 
interim  and  revised  regulations  with 
monitoring,  reporting,  and  public 
notification  requirements.  "The  SDWA 
also  has  provisions  for  state  primary 
enforcement  responsibility,  and 
variances  and  exemptions. 

The  Act  also  provides  for  an 
underground  injection  control  (UIC) 
program  designed  to  protect 
underground  sources  of  drinking  water 
from  endangerment  by  the  subsurface 
emplacement  of  fluids.  EPA  is  to 
estabhsh  regulations  that  define 
effective  State  UIC  programs.  States 
may  apply  to  assume  primacy 
enforcement  responsibility  for  such 
programs.  If  a  State  does  not  assume 
primacy,  EPA  must  promulgate  and 
administer  the  program  in  that  State. 
The  Act  provides  an  alternative 
mechanism  whereby  States  may  assume 
primacy  for  the  oil  and  gas  portion  of 
their  UIC  programs,  and  sets  certain 
limitations  on  the  requirements  imposed 
on  injection  of  fluid  brought  to  the 
surface  in  connection  with  oil  and 
natural  gas  production  or  natural  gas 
storage  operations. 

III.  Safe  Drinking  Water  Act 
Amendments  of  1988 

The  SDWA  Amendments 
("Amendments  ")  were  enacted  on  June 
19. 1986.  The  Amendments  change  the 
procedures  for  establishing  primary 


drinking  water  standards  and  set  forth  a 
schedule  for  EPA  to  follow  in  setting 
these  standards  for  specified 
contaminants.  In  addition,  the 
Amendments  require  EPA  to  establish 
criteria  to  determine  which  surface 
water  supplies  must  install  filtration  and 
to  promulgate  a  treatment  technique 
regulation  for  disinfection.  The 
Amendments  also  provide  for 
monitoring  of  unregulated  contaminants 
and  modify  the  requirements  for  public 
notification  of  violations  and  the 
procedures  for  issuance  of  variances 
and  exemptions. 

Other  significant  features  of  the 
Amendments  relate  to  enforcement;  for 
example,  the  Administrator  may  issue 
an  administrative  order  to  require 
compliance  with  a  regulation  (only  civil 
lawsuits  were  available  before).  The 
Amendments  also  prohibit  the  use  of 
lead  pipes,  solder,  and  Hux  in  public 
water  systems  and  plumbing,  which 
provide  for  human  consumption,  unless 
the  pipes,  solder,  and  flux  are  "lead 
free"  as  defined  in  the  Act. 
IV.  Purpose  of  Today's  Rule 

Because  of  the  Amendments,  some  of 
the  current  drinking  water  regulations 
no  longer  conform  to  the  law.  The 
purpose  of  this  rule  is  to  amend  the 
regulations  so  that  they  are  consistent 
witfi  the  statute  and  to  incorporate 
certain  requirements  that  are  effective 
immediately  or  in  the  near  term.  By 
modifying  the  current  EPA  regulations  to 
reflect  the  new  statutory  amendments, 
this  notice  serves  to  clarify  the  effect  of 
the  amendments  on  the  responsibilities 
of  the  regulated  community  and 
indicates  which  parts  of  the  existing 
regulations  have  been  superseded  by 
new  requirements.  This  effort  to  bring 
EPA's  regulations  into  line  with  the  new 
statutory  provisions  also  benefits  the 
Agency's  enforcement  efforts.  An 
important  aspect  of  any  effective 
enforcement  program  is  to  inform  the 
regulated  community  of  its 
responsibilities  under  the  law.  EPA  is 
making  these  modifications  to  the 
existing  rules  through  an  interpretive 
rule.  Interpretive  rules  are  issued  by  an 
agency  to  advise  the  public  of  the 
agency's  administration  of  the  statutes 
for  which  it  has  authority.  As  an 
interpretive  rule,  this  rule  is  not  required 
to  undergo  notice  and  comment. 
Therefore,  EPA  is  making  these  changes 
effective  immediately.  See  the 
Administrative  Procedures  Act.  5  U.S.C. 
553(b)(3)(A);  Citizens  to  Save  Spencer 
County  V.  EPA.  600  F.2d  844.  875  (D.C. 
Cir.  1979). 


V.  Hn^i fWn tinn  of  ths  Ppgiilartnna 

The  following  is  •  brief  cxptenatiaB  of 
each  of  tke  sections  wiach  are  codified 
in  the  regulatio— ■ 

A.  Public  Water  System  Supervision 
Progrom 

Part  141 — Nattoaal  Primary  Drinking 
Water  ReguLatioos 

Section  t<U  Definitiona.  Section 
1412(aX2)  of  tfie  Act  H  amended,  states 
that  each  '>ec<mmeaded  maxinuim 

contaminant  level"  ("RMCL")  published 
before  June  19. 1986.  sbatt  be  treated  as 
a  "maxinaun  contamiirant  level  goal" 
( "UCLG").  This  notice  svbstitnfeea  the 
new  kem  kx  the  old  tcraa  io  the 
definitions  sectitn.  and  throughoat  40 
CFRPi»tl41. 

Section  14143  Prohtbttton  on  aae  of 
leod  pipes,  solder,  ondfiux  and  pvbiic 
notice.  This  is  a  rvew  seclmii  whiich  sets 
out  the  bsn  on  the  use  of  lead  pipes, 
solder,  aiKl  flux  (ouiul  ia  section  1417  of 
the  AcL  This  notice  codifies  the  general 
prohibilioa,  including  the  deadline  for 
state  enforcement,  penalties  available 
against  a  State  for  failure  to  enforce  the 
requirements  of  section  1417.  ajod  the 
Act's  defmibon  of  "lead  free. "  "Lead- 
free"  materials  are  solders  and  flux 
containing  not  nKire  than  0.2  percent 
lead,  and  pipes  and  pi[>e  fittings 
containing  not  more  than  aJJ  percent 
lead.  Tbe  public  notification 
requirements  for  lead  are  not  included 
in  this  notice.  EPA  proposed  these 
requirements  (to  he  codified  in  40  CFR 
141.34)  as  part  of  the  amendments  to  the 
general  public  notification  requirements 
(40  CFR  141J32)  (52  FR  10972,  April  8, 
1987), 

Part  142 — National  Interim  Primary 
Drinkini;  Water  Regulabona 
Implementation 

The  title  of  Part  142  is  being  revised  to 
delete  the  word  "Intenm '. 

Sectioa  142.10.  ReqMrements  for  a 
deterEiinatJCH  of  primary  enforcement 
responsibdity.  Tbe  SDWA  Amendmerta 
revised  sections  1412  (a)  and  (b)  to 
change  the  terminology  for  primary 
drinking  water  regaiations  (from 
"interiai "  and  "revised"  to  "national") 
and  set  schedules  for  pronmlgatinf 
those  regulations,  Section  1413(a)  of  the 
Act,  whicfc  sets  out  the  requiren»etit8  for 
a  State  to  obtain  primary  enforcement 
responsibility  for  p»bbc  water  systems 
(i.e.,  "primacy"),  was  also  amended  to 
reflect  the  changes  in  terminology.  This 
notice  revises  5 142.10(a)  to  reflect  this 
cb»B^. 

Section  142.30  Foihire  by  StcUe  to 
assure  enfarceiaent  Paragraph*  (c).  (d), 
and  (e)  which  describe  certain  steps  the 
Adminisfratoc  mu*t  take  before  bnnging 


an  enforcemeat  action  have  been 
removed  becaaae  they  are  no  loDcer 
required  by  the  Act.  EPA  intends  to 
propose  and  promulgate  new  regulations 
regarding  cniarcenent  of  the  Act  which 
implement  the  new  eriforccmertf 
imniaiiin  of  the  Amendnaents.  at  a  latex 
date. 

Section  142.31  Federal  action.  This 
section  explains  when  EPA  may  bring  a 
civil  enforcement  action  against  a  public 
water  system.  Many  of  the  restrictions 
in  this  sectiim  ho  longef  appiy  under  tbe 
amended  Act.  Therefore,  EPA  ts 
removing  this  section  and  reser^i&g  k 
until  it  promulgated  new  enforcement 
regulations. 

Sectwa  142.41  Variovcs  request  The 
only  chwsge  to  this  aectkm  ia  the 
insertion  of  the  word  '"additional" 
before  "Snteriin  control  measures"  to 
reflect  this  same  change  in  section 
1415ia)(l)tAMii)  of  the  Act 

Section  142.42  Consideratior,  of  a 
variance  request  Section  1415(a)(lMA) 
of  the  SDWA  has  been  amended  to  state 
that  ""[a]  variance  may  only  be  issued  to 
a  system  after  the  system's  application 
of  the  best  technology,  treatment 
techniques,  or  other  means,  which  the 
Administrator  finds  are  available 
(taking  costs  into  consideration)."  This 
notice  amends  §  142.42  to  reflect  this 
change. 

Section  142.43  Disposition  of  a 
variance  retjaest.  This  notice  corrects  an 
incorrect  citation  in  §  142.43(b)(1):  in  the 
last  sentence  "J  141.44"  has  been 
changed  to  "f  142.44".  This  rule  inserts 
the  word  "additional"  before  "control 
measures"  in  paragraph  {c)<2)  and 
before  "interim  control  measures  "  in 
paragraph  (f)  to  reflect  the  same  change 
in  section  1415{a)(l)(A)(ii).  In  addition, 
this  rule  revises  paragraph  fg].  Section 
1415(aMl)  of  the  Act  previonsly  required 
that  the  primacy  agent  issue  a  schedule 
for  compliance  and  implementation  of 
interim  control  measures  within  one 
year  after  issoing  a  Yariance.  This 
section  was  amended  to  require  that  the 
prin»acy  agent  issue  the  vanance  and 
8ched»»fe  at  the  same  time.  Para^aph 
(g).  as  revised,  incorporates  this  change. 

Section  142.44  Public  hearings  on 
variances  and  schedules.  The  only 
change  to  t>Ha  section  is  the  substitution 
of  "aikd'"  between  '"variance  "  and 

"schedule"  instead  of  "or. '  This  notice 
amends  \  142.44  to  reflect  the 
rei^irenke£u  'ii»al  EPA  must  prescribe  the 
schedule  of  compliance  at  the  same  tune 
it  grants  a  variance  as  specified  in 
section  1415(a)(2),  as  amended 

Section  142.45  Action  after  hearing. 
Same  as  {  142.44,  above. 

Sectwn  142.53  Dispcsition  of  an 
exemption  request  This  notice  revises 
5  142.53  tc  reflect  the  requirement  m 


section  1416(b)(1)  of  tbe  Act  as 
amended,  that  a  schedale  for 
compliaace  and  inipteielatioB  of 
control  Biensuies  \x  maned  »t  tbe  same 
tme  that  an  exemption  ia  granted. 

Sectiem  142.54  Public  hforrnfg  on 
exemption  schethfes  Section  14Z.54[&) 
has  been  changed  to  correct  an  error,  fai 
the  last  senter>ce  of  the  paragraph.  5 
days  has  been  changed  to  15  dsys. 

Section  142.55  Final  schedule.  As 
noted  above  Congress  amended  section 
1416fb)  of  the  Act  to  require  that 
issuance  of  an  exemption  from  a 
maximum  contaminant  level  (MCL)  or 
treatment  technique  requirement  be 
accompanied  by  a  schedule  for 
compKance  with  the  MCt  or  treatment 
tecfcrrique  requirement.  In  the  case  of  an 
exemption  granted  with  respect  to  an 
MCL  or  treatment  techreque 
requirement  promulgated  under  section 
1412ta)  (i.e.,  national  interim  and  revised 
primary  dnnking  water  regulations),  the 
schedule  must  require  complimice  by 
June  19,  1987.  In  the  case  of  an 
exemption  granted  wnth  respect  to  an 
MCL  or  treatment  technique 
requirement  prescribed  by  any  other 
national  pnraary  drinking  water 
regulatioa  the  schedule  inust  require 
compliance  within  12  naonths  after  dale 
of  issuance  of  the  exemption.  This 
notice  revises  J  14235  to  reflect  these 
deadlines. 

Section  142.56  Extension  of 
compliance  date.  Under  section 
1416(bK2>rB)  of  the  Act.  the  final  date 
for  compliance  may  be  extended 
provided  that  the  public  water  5\-stem 
makes  certain  showings.  In  the  case  of  a 
system  which  does  not  serve  naore  than 
500  service  connections  and  which 
needs  financial  assistance  to  make  the 
necessary  impro\'emerts,  section 
1418{b)(2")(C]  allows  the  compliance 
deadhne  to  be  extended  for  one  or  more 
additional  tvro-year  periods  provided 
that  the  system  establishes  that  it  is 
taking  all  practicable  steps  to  naeet  tbe 
requirements  listed  in  section 
1416(b](2}(B].  This  notice  adds  a  new 
section,  5 142.56,  to  reflect  this  change. 

B.  Underground  Injection  Control 
Program 

Part  144  Underground  Iniection  Control 
Program 

Section  144.  J  Pitrpose  and  scrrpe  of 
Part  144  This  notice  amends  persfraph 
(dX4}  to  clanfr  that  emergenrr  action 
may  be  taken  to  prevent  contamination 
of  underground  sources  of  dcmkinf 
water.  This  reflects  the  amendments  to 
section  1431  of  the  Act. 

Section  144.3.  The  definition  of  the 
SDWA  has  been  amended. 
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Section  144.8  Classification  of  wells. 
This  notice  amends  paragraph  (b)(1)  to 
reflect  the  amendments  to  section 
1421(b)(2)(A)  which  clarify  that  wells 
which  inject  fluids  which  are  brought  to 
the  surface  in  connection  with  natural 
gas  storage  operations  are  Class  II 
wells. 

Section  144. 12  Prohibition  of 
movement  of  fluid  into  underground 
sources  of  water.  This  notice  adds  a 
sentence  to  the  end  of  paragraphs  (b) 
and  (c)(2)  to  clarify  that  orders  issued 
under  this  section  are  only  authorized 
under  the  appropriate  provisions  of  the 
SDWA.  In  addition,  paragraph  (e).  the 
emergency  action  provision,  has  been 
revised  for  compatibility  with  the  new 
language  in  section  1431  of  the  SDWA 
by  adding  the  phrase  "or  underground 
source  of  drinking  water,"  and  has  also 
been  revised  to  explain  the  conditions 
under  which  EPA  may  take  emergency 
action. 

VI.  Rulemaking  Requirements 

A.  Executive  Order  12291:  Regulatory 
Impact  Analysis 

Executive  Order  12291  requires  each 
Federal  agency  to  determine  if  a 
regulation  is  a  "major"  rule  as  defined 
by  the  Order,  and.  "to  the  extent 
permitted  by  law."  to  prepare  and 
consider  a  Regulatory  Impact  Analysis 
(RIA)  in  connection  with  every  major 
rule.  This  action  is  not  a  "major" 
regulatory  action  as  defined  by  the 
executive  order.  Therefore,  EPA  has  not 
prepared  an  RIA.  This  rule  was 
submitted  to  OMB  for  review.  EPA 
received  no  written  comments. 

B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
requires  EPA  to  explicitly  consider  the 
effect  of  proposed  regulations  on  small 
entities.  If  there  is  a  significant  impact 
on  a  substantial  number  of  small 
systems,  the  RFA  states  that  means 
should  be  sought  to  minimize  the  effects. 

Under  the  Regulatory  Flexibility  Act.  5 
U.S.C.  601  et  seq..  I  certify  that  this  rule 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  is 
intended  to  minimize  the  reportii^ 
burden  on  the  regulated  community  as 
well  as  minimize  the  cost  of  Federal 
information  collection  and 
dissemination.  There  are  no  information 
collection  requirements  In  this  rule. 

List  of  Subjects 

40  CFR  Part  141 

Chemicals.  Intergovernmental 
relations.  Radiation  protection. 


Reporting  and  recordkeeping 
requirements.  Water  supply. 

40  CFR  Part  142 

Administrative  practices  and 
procedure.  Chemicals,  Radiation 
protection.  Reporting  and  recordkeeping 
requirements.  Intergovernmental 
relations.  Water  supply. 

40  CFR  Part  144 

Classification  of  wells.  Order 
authority,  Emergency  provision. 

Dated:  May  21.  1987. 
L«e  M.  Thomas, 
Administrator. 

PART  141— NATIONAL  PRIMARY 
DRINKING  WATER  REGULATIONS 

1.  The  authority  citation  for  Part  141  is 
revised  to  read  as  follows: 

(Authority:  42  U.S.C.  300g-l,  3O0g-3.  300g-6, 
300H.  and300j-e.) 

2.  Section  141.2  is  amended  by 
revising  paragraph  (u)  to  read  as 
follows: 

§141J    Definitions. 

•  •         *         •         * 

(u)  "Maximum  contaminant  level 
goal"  or  "MCLG"  means  the  maximum 
level  of  a  contaminant  m  drinking  water 
at  which  no  known  or  anticipated 
adverse  effect  on  the  health  or  persons 
would  occur,  and  which  allows  an 
adequate  margin  of  safety.  Maximum 
contaminant  level  goals  are 
nonenforceable  health  goals. 

•  *         •         •         • 

3.  Subpart  E  is  amended  by  revising 
the  title  and  adding  {141.43  to  read  as 
follows: 

Subpart  E— Special  Regulations, 
Including  Monitoring  Regulations  and 
Protilbltlon  on  Lead  Use. 


$141.43    Pronit>ltion  on  u««  of  l«ad  pipes, 
solder,  and  flux. 

(aj  In  general — (1)  Prohibition.  Any 
pipe,  solder,  or  flux,  which  is  used  after 
]une  19. 1986.  In  the  installation  or  repair 
of— 

(i)  Any  public  water  system,  or 

(li)  Any  plumbing  in  a  residential  or 
nonresidential  facility  providing  water 
for  human  consumption  which  is 
connected  to  a  public  water  system  shall 
be  lead  free  as  defined  by  paragraph  (d) 
of  this  section.  This  paragraph  (a)(1) 
shall  not  apply  to  leaded  joints 
necessary  for  the  repair  of  cast  iron 
pipes. 

(2)  Each  public  water  system  shall 
identify  and  provide  notice  to  persons 
that  may  be  affected  by  lead 
contamination  of  their  drinking  water 


where  such  contamination  results  from 
either  or  both  of  the  following: 

(i)  The  lead  content  in  the  construction 
materials  of  the  public  water 
distribution  system. 

(ii)  Corrosivity  of  the  water  supply 
sufficient  to  cause  leaching  of  lead. 

Notice  shall  be  provided 
notwithstanding  the  absence  of  a 
violation  of  any  national  drinking  water 
standard.  The  manner  and  form  of 
notice  are  specified  in  $  141.34  of  this 
part. 

(b)  State  enforcement — (1) 
Enforcement  of  prohibition.  The 
requirements  of  paragraph  (a)(1)  of  this 
section  shall  be  enforced  in  all  States 
effective  June  19,  1988.  States  shall 
enforce  such  requirements  through  State 
or  local  plumbing  codes,  or  such  other 
means  of  enforcement  as  the  State  may 
determine  to  be  appropriate. 

(2)  Enforcement  of  public  notice 
requirements.  The  requirements  of 
paragraph  (a)(2)  of  this  section,  shall 
apply  in  all  States  effective  June  19, 
198a 

(c)  Penalties.  If  the  Administrator 
determines  that  a  State  is  not  enforcing 
the  requirements  of  paragraph  (a)  of  this 
section,  as  required  pursuant  to 
paragraph  (b)  of  this  section,  the 
Administrator  may  withhold  up  to  5 
percent  of  Federal  funds  available  to 
that  State  for  State  program  grants 
under  section  1443(a)  of  the  Act. 

(d)  Definition  of  lead  free.  For 
purposes  of  this  section,  the  term  "lead 
free" 

(1)  When  used  with  respect  to  solders 
and  flux  refers  to  solders  and  flux 
containing  not  more  than  0.2  percent 
lead,  and 

(2)  When  used  with  respect  to  pipes 
and  pipe  fittings  refers  to  pipes  and  pipe 
fittings  containing  not  more  than  8.0 
percent  lead. 

4.  In  addition  to  the  amendments  set 
forth  above,  in  40  CFR  Part  141  remove 
the  words  "recommended  maximum 
contaminant  level(s)"  and  add,  in  their 
place,  the  words  "maximum 
contaminant  level  goal(s)",  and  remove 
the  term  "RMCL "  and  add,  in  its  place, 
the  term  "MCLG". 

PART  142— NATIONAL  INTERIM 
PRIMARY  DRINKING  WATER 
REGULATIONS  IMPLEMENTATION 

1.  The  authonty  citation  for  Part  142  is 
revised  to  read  as  follows: 

Authority:  42  U.S.C.  3O0g-2.  300g-3,  300g-4, 
300g-^,  30C^.  300J-4,  and  300j-e. 

2.  The  title  of  Part  142  is  revised  to 
read  "National  Primary  Drinking  Water 
Regulations  Implementation". 


3.  Sec'aoD  142.10  is  aaended  to  revise 
paragraph  (a)  to  read  as  foDows; 


tors 


{142.10 

of  primary 


^  (a)  lias  adopted  drrnkm^  water 

regtkLatHKis  which  are  no  kesa  i tnxtgeat 
than  the  natioasl  pnaisry  dhnkfflf 
water  regulabons  in  effect  under 
sections  1412(a)  and  1412tb)  oi  ttw  Safe 
Drinking  Walei  Act; 


§  142.30    [Amended! 

4.  Section  142.30  is  amendfd  by 
removing  paragraphs  (c^  |dj  and  [e]. 

§142:31    [Removed  and  ReeerretfT 

5.  Section  142.J1  is  removed  and 
reserved 

6.  Section  142.41  is  amended  by 
revising  paragraph  (c)f6)  to  read  »s 
follows; 

§142.41    Variance  re«|uest. 

*  •  *  •  * 

(c)  *  *  • 

(6)  A  plan  for  additional  interim 
control  measures  during  the  effective 
period  of  variance. 

7.  In  (  142.42.  paragraph  (c)  is 
redesignated  (d)  and  a  new  paragraph 
(c)  is  added  to  read  as  follows; 

*  •  •  e  • 

(c)  A  variance  may  only  be  issued  to  a 
system  after  the  system's  application  of 
the  best  technology,  treatment 
techniques,  or  other  means,  which  the 
Administrator  finds  are  available 
(taking  costs  into  consideration). 

*  •  «  •  * 

8.  Section  142.43  is  amended  by 
revising!  peragraphs  fb)(l),  (cK2),  (f),  and 
(g)  to  read  as  follows: 

§142.43    Disposition  ol  ■  variance  request. 

*  e  •  «  e 

(b)  *  •  • 

(1)  For  the  type  of  variance  specked 
in  i  142.40(a)  such  notice  shaU  provide 
that  the  variance  will  be  terminated 
when  the  system  comes  into  compliance 
with  the  applicable  regulation,  and  may 
be  tenmnafed  upon  a  finding  by  the 
Administrator  that  the  systetn  has  failed 
to  comply  with  any  requirements  of  a 
final  schedule  issued  pursuant  to 

5  142.44. 

(c)  •  *  * 

(2)  Implementation  by  the  public 
water  system  of  such  additional  control 
measures  as  the  Administrator  may 
require  for  each  contaminant  covered  by 

the  variance. 

■        *        *        •        • 

(f)  The  proposed  schedule  for 
implementation  of  additional  interim 
control  measures  during  the  period  of 


variance  shall  specify  ioteriin  treatmen* 
techmques.  BMtlnds  and  equ>praenL 
and  dates  by  which  steps  toward 
meeting  the  additional  irUerku  controi 
meesnres  are  to  be  met. 

(g)  The  schedule  shall  be  prescribed 
by  the  Administrator  at  the  time  of 
granting  of  the  variance,  subsequent  to 
provision  of  opportunity  for  hearing 
pursuant  to  §  142.44. 

9.  Section  142.44  is  amended  by 
revising  paragraphs  (a^  (b)  introd«£;tary 
text.  (bU3).  (cU2).  and  (f)  to  reed  as 
follows: 

§142:44    PnWte  hearings  on  variances  and 
schedules. 

(a)  Before  a  variance  and  schedule 
proposed  by  the  Administrator  pursuant 
to  S  142.43  may  take  effect,  the 
Administrator  shall  provide  notice  and 
opportLBDty  for  public  hearing  on  tbe 
variance  and  schedule.  A  notice  given 
pursuant  to  the  preceding  sentence  may 
cover  the  granting  of  more  than  one 
variance  and  a  hearing  held  pursuant  to 
such  notice  shaU  include  each  of  the 
variances  covered  by  the  notice. 

(b)  Public  notice  of  an  opportnnity  for 
hearing  on  a  variance  and  schedule 
shall  be  circulated  in  a  naoner  desired 
to  inform  intefested  and  potentially 
interested  persons  of  the  proposed 
variance  and  schedule,  and  shall  include 
at  least  the  following: 

•         *         •         *         • 

(3)  Such  notice  shall  include  a 

summary  of  the  proposed  variance  and 

schedule  and  shall  inform  interested 

person?  that  they  may  request  a  public 

hearing  on  the  proposed  vanance  and 

schedule. 

«        •        *        •        • 

(c)  •   *  * 

(2)  A  brief  statement  of  the  interest  of 
the  person  making  the  request  in  the 
proposed  variance  and  schedule,  and  of 
information  that  the  requester  intends  to 
submit  at  such  hearing; 

(f)  The  variance  and  schedule  shall 
become  effective  30  days  after  notice  of 
opportunity  for  hearing  is  given  pursuant 
to  paragraph  (b)  of  this  section  if  no 
timely  request  for  hearing  is  submitted 
and  the  Administrator  does  not 
determine  to  hold  a  public  hearing  on 
his  own  motion. 

10.  Section  142.45  is  revised  to  read  as 
follows; 

§  142.45    Action  after  hearing. 

Within  30  days  after  the  termination 
of  the  public  hearing  held  pursuant  to 
§  142.44,  the  Administrator  shall,  taking 
into  consideration  information  obtained 
during  such  hearing  and  relevant 
information,  confirm,  revise  or  rescind 
the  proposed  variance  and  schedule. 


11.  Sectton  142.53  is  anaeaded  by 

revising  paragraph  ^d]  to  read  as        | 

fallow  &: 

§  142.53    DIsposttioa  of  an  exempfioo 
request. 

*  «         •         •         • 

(d)  The  schedsle  shall  be  prescnbed 
by  the  Administrator  at  the  time  the 
exemptioQ  is  grained,  subsecaenl  to 
provision  of  opportunity  for  hearing 
pursuant  to  1 142.54. 

12.  Gectkip  142-54  13  amended  by 
revising  psragraph  |d)  to  read  as 
follows; 

§142.54    Puttie  tiearings  on  excnptten 
schedules. 

*  .         *         .         . 

(d)  The  Adnsmistrator  shall  grre 
notice  in  the  manner  set  forth  in 
paragraph  (b)  of  this  section  of  any 
hearing  to  be  held  pursuant  to  a  request 
submitted  by  an  interested  persoti  or  on 
his  own  motion.  Notice  of  the  hearing 
shall  also  be  sent  to  the  person 
requesting  the  bearing,  if  any.  Notice  of 
the  hearing  shall  mciude  a  statement  of 
the  purpose  of  the  hearing,  infomiation 
regard^ig  the  time  and  locatwo  of  the 
heariivg,  and  the  address  and  telephooe 
number  oi  an  office  at  which  interested 
persons  may  obtam  further  mformaDon 
concerning  the  hearing.  At  least  one 
hearing  locabon  specified  m  the  pmbJic 
notice  shall  be  within  the  inroived 
State.  Notice  of  the  heanng  shall  be 
given  not  less  than  15  days  prior  kj  the 
time  scheduled  for  the  heanng 

*  *         •         •         • 

13.  Section  142.55  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

§  142.55    Final  schedule. 

*  *  •  •  • 

(b)  Such  schedule  must  require 
compliance  as  follows: 

(1)  In  the  case  of  an  exemption 
granted  with  respect  to  a  contaminant 
level  or  treatment  technique  requirenient 
prescribed  by  the  natonal  prHnary 
drinking  water  regulatioES  promsigBted 
under  section  1421(a)  of  the  Safe 
Drinking  Water  Act,  not  later  than  June 
19, 1987,  and 

(2)  In  the  case  of  an  exemption 
granted  with  respect  to  a  contaminant 
level  or  treatment  technique  requirement 
prescribed  by  national  primary  drinking 
water  regulations,  other  than  a 
regulation  referred  to  in  section  1412(a), 
12  months  after  the  issuance  of  the 
exemption. 

*  •        *        *        • 

14.  Section  142.56  is  added  to  read  as 
follows: 
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5  142.56     Extension  of  date  for  compliance 

(dj  The  filial  ddle  fur  compliance 
provided  in  any  schedule  in  the  case  of 
any  exemption  may  be  extended  by  the 
State  (in  the  case  of  a  State  which  has 
primary  enforcement  responsibility)  or 
by  the  Administrator  (in  any  other  case) 
for  a  period  not  to  exceed  3  years  after 
the  date  of  the  issuance  of  the 
exemption  if  the  public  water  system 
establishes  that: 

(1)  The  system  cannot  meet  the 
standard  without  capital  improvements 
which  cannot  be  completed  within  the 
period  of  such  exemption; 

(2)  In  the  case  of  a  system  which 
needs  financial  assistance  for  the 
necessary  improvements,  the  system  has 
entered  into  an  agreement  to  obtain 
such  financial  assistance:  or 

(3)  The  system  has  entered  into  an 
enforceable  agreement  to  become  a  part 
of  a  regional  public  water  system:  and 
the  system  is  taking  all  practicable  steps 
to  meet  the  standard. 

(b)  In  the  case  of  a  system  which  does 
not  serve  more  than  500  service 
connections  and  which  needs  financial 
assistance  for  the  necessary 
improvements,  an  exemption  granted 
under  paragraph  (a)  (1)  or  (2)  may  be 
renewed  for  one  or  more  additional  2- 
year  periods  if  the  system  establishes 
that  it  is  taking  all  practicable  steps  to 
meet  the  requirements  of  paragraph  (a) 
nf  this  section. 

PART  144— UNDERGROUND 
INJECTION  CONTROL  PROGRAM 

1.  The  authority  citation  for  Part  144  is 
revised  to  read  as  follows: 

Authority:  Pub.  L  93-523,  as  amended  by 
Pub.  L  95-190,  Pub.  L  96-63,  Pub.  L  96-502. 
and  Pub.  L  99-339,  42  U.S.C  300f  et  seq. 

Z.  Section  144.1  is  amended  by 
revising  paragraphs  (a)  and  (d)(4)  to 

ff  ad  as  follows- 

§  144.1     Purpos*  and  *cop«  of  Part  144. 

(a)  Contents  of  Part  144.  The 
regulations  in  this  part  set  forth 
requirements  for  the  Underground 
Injection  Control  (UIC)  program 
promulgated  under  Part  C  of  the  Safe 


Drinking  Water  Act  (SDWA)  (Pub.  L.  93- 
523.  as  amended;  42  U.S.C.  300{  et  seq] 
and,  to  the  extent  that  they  deal  with 
hazardous  waste,  the  Resource 
Conservation  and  Recovery  Act  (RCRA) 
(Pub.  L.  94-580  as  amended;  42  U.S.C. 
6901  et  seq). 

•  •  *  *  * 

(d)  •  *  • 

(4)  Section  1431  authorizes  the 
Administrator  to  take  action  to  protect 
the  health  of  persons  when  a 
contaminant  which  is  present  in  or  may 
enter  a  public  water  system  or 
underground  source  of  drinking  water 
may  present  an  imminent  and 
substantial  endangerment  to  the  health 
of  persons. 

•  *        •         •        * 

3.  Section  144.3  is  amended  by 
revising  the  definition  of  SDWA  to  read 
as  follows: 

5  144.3     Deflntttons. 

•  * 

SDWA  means  the  Safe  Drinking 
Water  Act  (Pub.  L  93-523.  as  amended; 
42U.S.C.  300fe/ss<7.). 

•  •         •         •         • 

4.  Section  144.6  is  amended  by 
revising  paragraph  (b)(1)  to  read  as 
follows: 

!  144  6     Cla««lf1catlon  of  welt«. 


(b)  •  *  * 

(1)  Which  are  brought  to  the  surface  in 
connection  with  natural  gas  storage 
operations,  or  conventional  oil  or 
natural  gas  production  and  may  be 
commingled  with  waste  waters  from  gas 
plants  which  are  an  intergral  part  of 
production  operations,  unless  those 
waters  are  classified  as  a  hazardous 
waste  at  the  time  of  injectioru 
•        •        •         *        • 

5.  Section  144.12  is  amended  by 
revising  paragraphs  (b),  (c)(2)  and  (e)  to 
read  as  follows: 

5  144  12     Prohibition  of  movement  of  fluid 
into  underground  •ource*  of  drinking 
water 


(b)  For  Class  I.  II  and  III  wells,  if  any 
water  quality  monitoring  of  an 
underground  source  of  drinking  water 
indicates  the  movement  of  any 
contaminant  into  the  underground 
source  of  drinking  water,  except  as 
authorized  under  Part  146,  the  Director 
shall  prescribe  such  additional 
requirements  for  construction,  corrective 
action,  operation,  monitoring,  or 
reporting  (including  closure  of  the 
injection  well)  as  are  necessary  to 
prevent  such  movement.  In  the  case  of 
wells  authorized  by  permit,  these 
additional  requirements  shall  be 
imposed  by  modifying  the  permit  in 
accordance  with  $  144  39.  or  the  permit 
may  be  terminated  under  {  144  4i)  if 
cause  exists,  or  appropriate  enforcement 
action  may  be  taken  if  the  permit  has 
been  violated.  In  the  case  of  wells 
authorized  by  rule,  see  S  {  144.21  through 
144.24.  For  EPA  administered  programs, 
such  enforcement  action  shall  be  taken 
in  accordance  with  appropriate  sections 
of  the  SDWA. 

(c)  •  •  • 

(2)  Order  the  injector  to  take  such 
actions  (including,  where  required, 
closure  of  the  injection  well)  as  may  be 
necessary  to  prevent  the  violation.  For 
EPA  administered  programs,  such  orders 
shall  be  issued  in  accordance  with  the 
appropriate  provisions  of  the  SDWA;  or 
•         *         *         *         • 

(e)  Notwithstanding^  any  other 
provision  of  this  section,  the  Director 
may  take  emergency  action  upon  receipt 
of  information  that  a  contaminant  which 
is  present  in  or  likely  to  enter  a  public 
water  system  or  underground  source  of 
drinking  water  may  present  an  imminent 
and  substantial  endangerment  to  the 
health  of  persons.  If  the  Director  is  an 
EPA  official,  he  must  first  determine  that 
the  appropriate  State  and  local 
authorities  have  not  taken  appropriate 
action  to  protect  the  health  of  such 
persons,  before  taking  emergency 
action. 

[FR  Doc  87-12277  Filed  6-1-87;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 
Bureau  of  Prisons 
28  CFR  Part  541 

Control.  Custody.  Care,  Treatment, 
and  Instruction  of  Inmates 

agency:  Bureau  of  Prisons.  Justice. 
action:  Final  rule. 

SUMMARY:  In  this  document,  the  Bureau 
of  Prisons  is  publishing  final 
amendments  to  its  rule  on  Inmate 
Discipline  and  Special  Flousing  Units. 
These  amendments  are  intended  to 
clarify  the  existing  Bureau  policy  or  to 
address  concerns  that  have  arisen  since 
the  1982  publication  of  the  final  rule. 
EFFECTIVE  DATE:  July  6. 1987. 
ADDRESS:  Office  of  General  Counsel. 
Bureau  of  Prisons,  Room  770.  320  Ist 
Street.  NW..  Washington.  DC  20534. 

FOR  FURTHER  INFORMATION  CONTACT: 

Hank  Jacob,  Office  of  General  Counsel. 
Bureau  of  Prisons,  phone  202/272-6874. 

SUPPLEMENTARY  INFORMATION:  The 

Bureau  of  Prisons  is  revising  its  final 
rule  on  Inmate  Discipline  and  Special 
Housing  Units.  Proposed  amendments  to 
this  rule  were  published  in  the  Federal 
Register  June  20. 1985  {at  50  FR  25664  et 
seq.). 

Interested  persons  were  invited  to 
submit  comments  on  the  proposed  rule. 
Members  of  the  public  may  submit 
comments  concerning  the  present  rule 
by  writing  the  previously  cited  address. 
These  comments  will  be  considered  but 
will  receive  no  response  in  the  Federal 
Ke^islei. 

In  addition  to  the  previously 
published  proposed  amendments,  other 
changes  are  also  being  made  to  the  final 
rule.  These  changes  are  meant  to  clarify 
the  scope  or  intent  of  the  existing  rule, 
or  reflect  management  decisions.  leased 
on  the  nature  uf  these  changes,  the 
Bureau  finds  good  cause  under  5  U.S.C. 
553  to  include  these  changes  within  the 
final  rule  without  a  notice  of  proposed 
rulemaking,  or  an  opportunity  for  public 
comment.  In  recognition  of  these 
revisions,  and  for  ease  of  reading,  the 
Bureau  is  republishing  its  entire  rule  on 
Inmate  Discipline. 

The  Bureau  of  Prisons  has  determined 
that  this  rule  is  not  a  major  rule  for  the 
purpose  of  EG  12291.  The  Bureau  of 
Prisons  has  determined  that  EG  12291 
does  not  apply  to  this  rule  since  the  rule 
involves  agency  management.  After 
review  of  the  law  and  regulations,  the 
Director.  Bureau  of  Prisons,  has  certified 
that  this  rule,  for  the  purpose  of  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
354).  does  not  have  a  significant  impact 


on  a  substantial  number  of 
entities. 
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Summary  of  Changes /ComnMnts 

1.  Section  541.10 — To  clearly  imlicBte 
the  scope  of  the  Bureau's  rule  on  Inmate 
Discipline.  S  541.10(a)  states  that  this 
rule  applies  to  all  persons  committed  to 
the  care,  custody,  and  control  (du^ect  or 
constructive)  of  the  Bureau  of  Hn»on«. 
This  includes,  but  is  not  limited  to. 
imnates  in  pretrial  status,  inmates  on 
writ,  inmates  on  escorted  trip  or 
furlough,  and  inmates  who  are  returned 
to  Bureau  custody  from  contract 
facilities.  Section  541.10(b](6Xa)  is 
amended  to  reflect  the  current  standard 
as  set  forth  in  the  Comprehensive  Crime 
Control  Act  of  1984. 

2.  Section  541.11— In  Table  1. 
paragraph  1 — Dispositions,  the  wording. 
"Except  for  prohibited  acts  in  the 
greatest  or  high  severity  categories"  is 
added  to  specify  those  categories  that 
may  not  be  informally  resolved  by  the 
writer  of  the  report.  With  respect  to 
prohibited  acts  in  the  greatest  severity 
category,  existing  {  541.14(a)  states  that 
only  the  IDC  may  make  a  final 
disposition  on  such  prohibited  acts.  The 
requirement  as  to  prohibited  acts  in  the 
high  severity  category  is  added  because 
the  consequences  of  these  offense  can 
pose  a  serious  threat  to  the  security  or 
orderly  running  of  the  institution  and 
warrant  further  review  by  a  higher 
institutional  authority  (e.g.,  a 
Lieutenant),  before  such  charges  are 
informally  resolved  or  dropped.  Also  in 
this  parai^aph.  and  for  purposes  of 
clarity,  the  phrase  "writer  of  the  rep>ort" 
replaces  "observing  staff,  because  it  is 
only  the  person  initiating  the 
disciplinary  action  who  can  informally 
resolve  a  moderate  or  low  moderate 
prohibited  act. 

In  Table  1.  paragraph  2 — Diapositions. 
the  wording,  "Except  for  prohibited  acts 
in  the  greatest  severity  category"  is 
again  added  to  emphasize  the  language 
in  S  541.14(a).  In  paragraph  5,  the 
proposed  wordmg,  "but  may  not 
increase  any  valid  disciplinary  action 
taken"  is  replaced  with,  "but  may  not 
increase  the  sanctions  imposed  m  any 
valid  disciplinary  action  taken".  This 
paragraph  also  recognizes  that  the 
Warden,  Regional  Director,  or  General 
Counsel  may  direct  that  the  inmate  t>e 
given  a  rehearing.  Although  the  wording 
has  changed,  the  intent  remains  the 
same. 

Table  2.  Time  Limits  in  Disciplinary 
Process,  is  revised.  The  word 
"ordinarily"  is  added  to  "(ordinarilyj 
maximum  of  24  hours"  to  reco^ize  that 
there  may  be  occasions  where  it  is  not 
feasible  to  give  the  inmate  a  copy  of  the 
charges  within  24  hours  of  the  time  stuff 


become  aware  of  the  inmate's 
involvement  in  the  incident  (e.g.,  where 
the  inmate  is  out  of  the  institution).  The 
final  rule  is  further  revised  to  read  that 
the  inmate  receives  an  initial  hearing  a 
"maximum  ordinarily  of  2  work  days 
from  the  time  staff  became  aware  of  the 
inmate's  involvement  in  the  incident." 
This  excludes  the  day  staff  become 
^Ipue  of  the  inmate's  involvement, 
weekends,  and  holidays.  This  language 
is  consistent  with  the  intent  of 
S  541.15(b).  The  "Note"  paragraph  of 
Table  2,  which  previously  stated  that 
staff  may  suspend  disciplinary 
proceedings  for  a  period  not  to  exceed 
"2  weeks",  is  revised  to  read  "2 
calendar  weeks".  It  is  the  Bureau's 
mtent  to  provide  inmates  this  time 
period  to  informally  resolve  a  situation 
before  disciplinary  proceedings  are  re- 
instituted. 

3.  Section  541.12— \n  \  541.12.  item 
number  11  inserts  the  right  of  inmates  to 
use  their  funds  for  commissary  and 
other  purchases,  consistent  with 
institution  security  and  good  order,  for 
opening  bank  or  savings  accounts,  and 
for  assisting  their  families.  Accordingly, 
in  the  responsibilities  column,  item 
number  11  states  that  inmates  have  the 
responsibility  to  show  financial 
responsibihty  (see  Part  545,  Subpart  B) 
including,  but  not  limited  to,  meeting 
court-imposed  assessments,  fines,  and 
restitution. 

4.  Section  541.13 — Following  an 
assessment  of  the  Bureau's  prohibited 
acts,  fcveral  further  revisions  are  being 
made  to  the  listing  of  prohibited  acts  in 
Table  3  of  §  541.13.  These  provisions  are 
intended  as  statements  of  management 
policy,  and  are  made  to  clarify  the  scope 
of  the  prohibited  act,  to  provide  greater 
specificity,  and  to  help  ensure  institution 
security  and  good  order.  A  summary  is 
given'below. 

a.  Code  101 — The  phrase,  "(a  charge 
for  assaulting  any  person  is  to  be  used 
only  when  serious  physical  injury  has 
been  attempted  or  carried  out  by  an 
inmate)",  is  added  to  limit  the  use  of 
Code  101  to  only  those  acts  which  are  of 
a  aetious  nature.  Other  prohibited  acts, 
albeit  physically  threatening  or 
ufTenaive,  must  now  be  appropriately 
placed  in  a  lesser  severity  category 
where  a  standard  of  serious  physical 
injury  cannot  be  demonstrated. 

b.  Code  109 — To  recognize  the 
seriousness  of  the  unauthorized  use  of 
narcotics,  existing  prohibited  act  210 
becomes  new  prohibited  act  109.  The 
unaothorized  possession,  introduction  or 
use  of  narcotics,  marijuana,  drugs,  or 
related  paraphernalia  can  have  an 
adverse,  and,  in  many  cases,  highly 
dangerous  effect  on  the  security,  good 


order  and  discipline  of  the  institution. 
This  change  places  no  additional 
requirements  on  the  inmates,  as  such 
usage  is  prohibited  in  current  policy. 
Rather,  it  is  intended  to  recognized  the 
serious  nature  of  this  prohibited  act.  By 
raising  the  prohibited  act  severity  level, 
the  Bureau  is  allowing  the  IDC  greater 
Hexibility  in  its  efforts  to  deter  drug 
abuse  in  the  institution. 

c.  Code  110 — Because  it  is  necessary 
to  parallel  an  inmate's  refusal  to  provide 
a  urine  sample  or  to  take  part  in  other 
drug-abuse  testing  with  the  use  of  drugs, 
existing  prohibited  act  214  becomes  new 
prohibited  act  110.  If  the  refusing  to 
provide  a  urine  specimen  or  to  take  part 
in  other  drug-testing  were  to  remain  in 
the  200  series  offense  code,  inmates  who 
knew  or  suspected  they  would  test 
positive  for  drugs  could  refuse  to 
provide  a  urine  sample,  thereby 
avoiding  disciplinary  sanctions  in  the 
greatest  severity  category.  This  could 
seriously  hinder  the  Bureau's  effort  to 
detect,  and  eliminate  drug  usage  within 
its  institutions. 

d.  Code  218 — The  phrase,  "or 
destroying,  altering,  or  damaging  life- 
safety  devices  (e.g.,  fire  alarm) 
regardless  of  financial  value"  is  added 
to  Code  218  because  such  actions,  and 
the  potential  consequences  of  the 
actions,  are  clearly  considered  within 
the  scope  of  this  prohibited  act.  In  the 
past,  staff  had  available  Code  299  when 
violations  of  this  nature  occurred. 

e.  Code  221 — Proposed  new  prohibited 
act  221  is  reworded,  but  the  intent 
remains  the  same. 

f.  Code  223 — Existing  prohibited  act 
323  becomes  new  prohibited  act  223.  In 
the  Bureau's  proposed  rule.  Code  322 
was  moved  to  the  high  severity 
category,  Code  222  (Making,  possessing, 
or  using  intoxicants).  In  reviewing  the 
proposed  rule,  the  Bureau  realized  that 
refusing  to  breathe  info  a  breathalyzer 
must  be  of  a  parallel  severity  category 
to  "using  intoxicants"  to  eliminate 
having  inmates  simply  refuse  participate 
in  tesing  to  avoid  the  potential  of  more 
severe  disciplinary  sanctions. 

g.  Code  303 — The  phrase,  "or  in 
excess  of  the  amount  authorized"  is 
added  to  keep  consistent  the  intent  and 
language  of  28  CFR  553.13(d)  which 
states  that  staff  may  not  allow  an 
inmate  to  possess  funds  in  excess  of 
established  institutional  limits. 

h.  Code  331 — This  code  is  revised  to 
include  both  non-hazardous  tools  and 
other  non-hazardous  contraband.  While 
non-hazardous  contraband  could  have 
fallen  under  Code  399,  the  Bureau  has 
decided  to  specifically  include  it  within 
Code  331,  to  recognize  the  scope  of  the 
prohibited  act. 


i.  Code  401 — This  code  is  reworded  to 
indicates  that  it  applies  to  inma'es  who 
possess  c'othing  in  excess  of  the 
amounts  authorized  for  retention. 
Although  the  wording  has  changed,  the 
intent  remains  the  same. 

j.  Code  406 — This  code  is  revised  by 
adding  the  phrase,  "May  be  categorized 
and  charged  in  terms  of  greater  severity, 
according  to  the  nature  of  the 
unauthorized  use:  e.g.,  the  telephone  is 
used  for  planning,  facilitating, 
committing  an  armed  assault  on  the 
institution's  secure  perimeter,  would  be 
charged  as  Code  101,  Assault.  As  with 
final  prohibited  act  314,  this  language  is 
intended  to  provide  direction  to  staff  in 
the  appropriate  application  of  codes  for 
violations  of  prohibited  acts  of  a  greater 
severity  in  nature.  Although  staff  are 
currently  authorized  to  use  the  "99" 
series  of  violations  which  constitute  a 
higher  severity  scale,  the  Bureau 
believes  specific  guidance  for  code  406 
is  warranted. 

A  commenter  suggests  that  the 
addition  of  codes  198.  298.  398.  and  498. 
and  the  revision  of  codes  199,  299.  399, 
and  499  makes  the  Bureau's  rule  even 
more  "open-ended"  and  .  .  .  "even 
more  arbitrary".  We  do  not  agree.  The 
revised  "99"  code  is  intended  to  clearly 
recognize  that  the  discipHne  rule  applies 
to  inmates  who  are  committed  to  the 
care,  custody  and  control  of  the  Bureau 
of  Prisons.  This  includes  inmates  both  in 
and  out  of  the  institution  (e.g.,  on 
escorted  trip,  furlough).  The  revised 
language  also  recongizes  that  the 
discipline  rules  are  those  set  by  the 
Bureau,  not  by  the  institution. 

In  addition  of  the  "98"  codes, 
involving  interference  with  staff  in  their 
official  work,  provides  institution  staff 
with  offense  codes  which  can  be  used 
when  a  more  specific  code  may  not  be 
clearly  applicable.  The  commenter 
seems  to  be  suggesting  that  the  Bureau 
provide  in  the  rule  a  "specific  code 
offense"  that  will  clearly  address  any 
misconduct  for  which  a  prisoner  may  be 
charged.  TTiis  is  what  has  been  done  in 
the  past.  While  the  Bureau  favors 
specificity  where  possible,  as  shown  by 
several  of  the  current  modifications,  it  is 
not  possible  to  specifically  encompass 
every  possible  violation.  For  example, 
chewing  gum  in  our  society  is  ordinarily 
thought  of  as  a  harmless  item.  However, 
in  a  prison,  gum  can  cause  serious 
problems  in  the  security  and  orderly 
operation  of  an  institution,  and  therefore 
it  is  not  authorized  for  retention  by 
inmates.  Mere  possession  of  gum  by  an 
inmate,  with  no  extenuating 
circumstances,  would  ordinarily  be 
considered  a  moderate  severity 
violation  of  code  305,  "possession  of 
anything  not  authorized  for  retention  or 


receipt  by  an  inmate  .  .  ."  However,  if 
the  inmate  puts  the  gum  inside  a 
security  lock,  the  offense  severity  would 
be  classified  in  a  high  category  for 
"tampering  with  or  blocking  any  lock 
device",  code  208.  Perhaps  because  most 
security  locks  are  of  a  value  greater  than 
$100.00,  damage  to  government  property 
in  excess  of  $100.00  (code  218)  would  be 
an  appropriate  charge.  To  carry  this 
example  one  step  further,  suppose  an 
inmate  used  gum  to  jam  a  cell  lock 
during  an  assault,  particularly  where 
staff  were  unable  to  open  the  cell  door. 
Putting  gum  in  a  lock  which  prevents 
staff  from  stopping  an  assault  or  from 
giving  aid  to  an  injured  person  is 
considerably  more  serious  misconduct 
than  possessing  contraband,  tampering 
with  locking  devices,  or  damage  to 
government  property,  and  would  be 
classified  as  100  series  conduct  of  the 
greatest  severity.  Because  there  is  no 
"specific  code"  in  the  100  series,  staff 
could  charge  the  inmate  with  a  violation 
of  code  198,  "interfering  with  a  staff 
member  in  the  performance  of  duties", 
or  code  199.  "conduct  which  disrupts  or 
interferes  with  the  security  or  orderly 
running  of  the  institution  or  the  Bureau 
of  Prisons",  as  most  comparable  to 
prohibited  act  code  101.  assaulting  any 
person.  We  believe  using  198  4  199 
series  offense  codes  in  these  situations 
is  the  most  appropriate  way  to  charge 
an  inmate,  especially  where  all  of  the 
variables  of  an  incident  cannot  be 
predicted.  There  is  enough  specificity  to 
these  charges  to  put  irmiates  on  notice 
that  disruptive  or  interfering  actions  are 
unacceptable  conduct.  Institution  staff 
are  thoroughly  trained  and  tested  in  the 
discipline  process  and  in  the  application 
of  code  offenses  prior  to  being 
authorized  to  act  on  the  Institution 
Discipline  Committee.  An  inmate  who  is 
determined  by  the  discipline  committee 
to  have  violated  a  code  offense  is 
provided,  in  writing,  the  specific 
evidence  relied  on  to  support  the 
findings,  and  the  reason  for  the  sanction 
imposed.  If,  at  the  conclusion  of  the 
proceedings,  the  inmate  believes  the 
code  offense  inappropriate,  or  any  part 
of  the  committee  findings  in  error,  that 
inmate  can  appeal  the  finding  through 
the  Administrative  Remedy  Procedure. 

k.  Section  541.13.  Table  4.  Sanctions— 
In  Table  4,  paragraph  1,  D.,  the  word 
"acts"  replaces  the  word  "episodes". 
The  wording  is  changed  but  the  intent 
remains  the  same.  The  final  rule  is 
further  revised  by  deleting  from  the  rule 
the  examples  previously  cited.  A 
discussion  of  what  can  warrant 
consecutive  disciplinary  segregation 
sanctions  is  now  included  in  the  internal 
implementing  language  to  the  rule. 


UM  I 
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I.  Table6of§541  13  is  revised  to 
recognize  that  an  inmate  who  commits  a 
second  or  third  offense  in  the  low 
moderate  category  is  subject  to 
placement  in  disciplinary  segregation  as 
set  forth  in  Table  5.  The  statement  that 
an  inmate  is  to  apply  for  a  restoration  of 
statutory  good  time  is  deleted  from  the 
note  following  Table  6.  It  is  not 
necessary  for  the  inmate  to  apply  to 
receive  consideration  for  restoration  of 
good  time.  Also  deleted  from  the 
language  following  Table  6  is  the 
previous  final  rule  requirement  that  the 
Regional  Office  approve  a  Community 
Treatment  Center  placement  for  an 
inmate  with  forfeited  good  time. 

5.  Section  541  15— In  5  541.15  the 
phrase,  "or  play  any  significant  part  in 
having  the  rhan?es  referred  to  the  UDC" 
is  added  to  further  ensure  impartiality 
on  the  part  of  those  members  selected  to 
serve  on  the  Unit  Discipline  Committee. 
While  this  phrase  is  new,  the  intent  of 
this  s«Tti()n  remains  the  same. 

In  i  541  ir><al  the  word  "ordinarily" 
has  been  addt'd  to  the  phrase,  "within  24 
hours  of  the  time  staff  became  aware  of 
the  inmat«''8  involvement  in  the 
incident"  It  is.  and  has  been,  the 
Bun^au  s  intent  that  only  in  unusual 
(.ircumstances  should  the  24  hour  rule 
not  be  observed.  For  clanly.  5  Ml. 15(b) 
is  revised  by  sutistitutins  the  sentence, 
'This  two  day  work  ppTKxl  excludes  the 
day  staff  tjecome  aware  of  the  inmate's 
involvement  in  the  incident,  weekends, 
and  huhdavs",  for  "(ex<;luding  day  of 
notice,  weekends,  and  holidays)  "  The 
mtent  of  this  section  remains  the  same. 

The  word  "shall"  replaces  "may"  in 
the  fourth  sentence  of  S  541.15(c)  which 
novf  states  that  an  inmate's  refusal  to 
appear  at  the  heann«  'shall  he  shown 
by  a  memorandum  ".  (Note — Similar 
changes  are  m.ide  in  §5  541  17(d), 
.S41-2()(c)  and  541.22|c)  with  respect  to 
showing  the  refusal  of  an  inmate  to 
appear  before  the  IIJ(;  and  for  the 
refusal  of  an  inmate  in  Sp«'CMi  Housing 
statu.s  to  appear  before  the  reviewing 
authority  at  a  formal  review.) 

In  5§  541.15(f)  and  541  17(0.  a 
commenler  requested  the  Bureau 
acknowledge  their  interpretation  of  the 
"some  facts  '  standard  with  resfject  to 
tiie  Supn;ine  Coiu-t  ruling  m 
Superintendent.  MCI  Waipule  v  Hill,  86 
L  Ed  2d  356  (19a5).  The  Hiil  standard  of 
"some  facts"  or  "any  facts",  establishes 
the  minimum  standard  of  evidence 
needed  to  suppport  findings  of 
misconduct.  To  this,  the  Bureau  has 
added  a  "greater  weight  of  the 
evidence"  standard  to  apply  in  those 
cases  where  there  is  conflicting 
evidence. 

6.  Section  541.17 — In  proposed 

S  541.17(c),  the  phrase,  "who  have 


informjtiijii  directly  relevant  to  the 
charge! 8 )    replaces,    when  necessary 
for  an  appreciation  of  the  cajxumstances 
surrounding  the  charge{8J".  The  genenil 
intent  of  the  paragraph  is  unchanged. 

A  comnienter  to  paragraph  (c) 
believes  it  is  understandable  to  allow 
for  a  separate,  confidential  report,  not 
available  to  the  inmate,  provided  that 
the  reascm  for  the  confidentiality  is 
premised  on  leopaniizing  or  threatening 
institutional  or  individual  security.  TIm; 
Bureau  8  basis  for  employing  a 
confidennal  requin-ment  is  indeed  the 
potential  threat  non-confidentiality 
[)ose9  to  security. 

In  J  541  17(d)  the  phrase,  "may  affirm 
the  earlier  action  taken,  .  .  .  may  modify 
the  finding  of  the  original  IDC  as  to  the 
offense  which  was  cfrnimitted'   is  added 
to  the  proposed  rule  to  fully  state  the 
responsibility  of  the  IDC  upon  rehearing 
sanctions  imposed  in  al>sentia   A!!hmi>!h 
the  wording  in  this  latter  section  is  new, 
the  intent  remains  the  same  because 
§  541.17(f)(1)  directs  in  part  that  the  IDC 
shall  consider  all  evndenre  presented  at 
the  hearing  and  shall  find  that  the 
inmate  aimmitted  the  prohibited  act 
charged,  or  a  "similar  prohibited  act"  if 
reflected  in  the  Incident  Report.  The  rule 
does  not  permit  an  increase  in 
sanctions  Other  modifications  to  this 
paragraph  are  made  for  the  purpose  of 
danty  ami  do  not  change  the  intent  of 
the  paragraph. 

A  commenter  to  paragraph  (d) 
commends  the  Fhireau  for  imposing  a 
time  limit  for  rehearing  the  case  of  an 
absent  or  escaped  pnsoner  returned  to 
custody,  but  questions  the  constraints 
imposed  on  staff  when  the  case  is  not 
reheard  within  the  specified  time  period. 
The  nite  referenced  by  the  commenter 
refers  to  the  rehearing  of  a  case 
"ordinanly  within  60  days"  of  the 
inmate's  arrival  at  the  institution  to 
which  the  inmate  is  designated  after 
return  to  custody.  Bureau  staff  are 
trained  in  the  requirements  of  the 
discipline  process  and  are  res^ionsible  to 
adhere  to  these.  Inmates  who  have  not 
received  a  hearing  within  the  specified 
time  can  raise  this  matter  through  the 
Administrative  Remedy  Procedure  (Part 
542,  Subpart  B).  This  review  will  allow 
alleged  violations  to  be  examined  in 
light  of  the  individual  circumstances 
and,  if  indicated,  for  appropriate 
corrective  action  to  be  taken. 

Section  541.17(e)  is  revised,  and  states 
that  the  IDC  may,  after  considenng  the 
evidence,  "refer  the  case  back  to  the 
UDC  for  further  information  or 
disposition".  The  Bureau  believes  the 
IDC,  upon  determining  the  available 
evidence  In  a  case  does  not  warrant  IDC 
involvement,  may  return  the  case  to  the 


liDC  for  disposition  at  the  UDC  level,  or. 
In  the  alternative,  for  the  UDC  to 
provide  additional,  sufficient  evidence 
to  warrant  IIXI  action. 

In  54117(i)  the  phrase,  "or  if  the  IDC 
finds  that  the  inmate  has  committed  a 
prohibited  act(s)  other  than  the  act(s) 
charged"  is  added.  The  new  language  is 
consistent  with  the  language  in 
J  541  17(f](l)  This  same  paragraph  is 
further  revised  to  state  that  the  Incident 
Report  must  be  changed  to  show  "only 
the  incident  and  code  references  to 
charges  which  were  proved".  Although 
the  wording  of  this  paragraph  is 
changed,  the  intent  remains  the  same. 

7.  Sectiitn  541  19 — The  first  paragraph 
of  new  proposed  i  541  19  adds  the 
phrase,  "incJuding  ordenng  a  rehearing" 
as  one  r)ption  available  through  the 
appeal  process.  The  term  "15  days"  is 
cianfied  to  read  "15  calendar  days  from 
the  date  that  the  inmate  receives  the 
written  notice".  Proposed  paragraph 
5  541.19(b)  is  revised,  but  its  intent  is 
unchanged. 

a  Section  541^ — The  phrase,  "per 

inmate"  is  added  to  paragraph  (8)  and 
the  phrase,  "including  unit'  is  added  to 
proposed  paragraph  (yj  Unit  staff  are  to 
arrange  to  visit  inmates  in  special 
housing  within  a  reasonable  time  after 
the  ininste's  request. 

9.  SiH-tion  5-11  22— In  the  first 
paragraph  of  §  541  22.  the  word  "seir  is 
substituted  for  "himself  Proposed 
5  541.22(a)(6)(i)  is  further  revised  to 
indicate  that  staff  "ordinarily"  within  90 
days  of  an  inmate's  placement  in  post- 
disciplinary  detention  shall  either  return 
the  inmate  to  general  population  or 
"request  regional  level  assistance"  to 
effect  a  transfer  to  a  more  suitable 
institution.  These  changes  are  made  to 
recognize  that  the  action  ordinarily  is  to 
occur  within  90  days  and  that  transfers 
between  institutions  require  regional 
assistance. 

Conclusion 

Accordingly,  pursuant  to  the 
rulemaking  authonty  vested  in  the 
Attorney  Oneral  in  5  U.S.C.  552(a)  and 
delegated  to  the  Uirei  lor,  Bureau  of 
Prisons  in  28  CFR  0  9fi(q).  Chapter  V  of 
28  CFR  is  amended  as  follows:  In 
Subchapter  C,  Part  541,  Subpart  B  is 
revised. 

Dated:  Msy  10,  1987. 
Norman  A.  Carison. 
Director,  Bureau  of  Prisojif. 

In  Subchapter  C.  Part  541.  Subpart  B  is 
revised  as  follows: 


SUBCHAPTER  C— INSTtTimONAL 
MANAGEMENT 

PART  541— INMATE  DISCIPLINE  AND 
SPECIAL  HOUSING  UNITS 


Sut>part  B — Inmate  Oisciplin*  and  Special 
Housing  Units 

Sec. 

541.10  Purpose  and  scope, 

541.11  Notice  to  inmate  of  Bureau  of  Prisons 
rules, 

541.12  Inmate  rights  and  responsibilities, 

541.13  Prohibited  acts  and  disciplinary 
severity  scale. 

541.14  Incident  report  and  investigation. 

541.15  Initial  beanng. 

541.16  Elstablishment  and  functioning  of 
Institution  Discipline  Committee. 

541.17  Procedures  in  Institution  Discipline 
Committee  hearings. 

541.18  Dispositions  of  the  Institution 
Discipline  Committee. 

541.19  Appeals  from  Unit  Discipline 
Committee  or  Institution  Discipline 
Committee  actions. 

541.20  Justification  for  placement  in 
disciplinary  segregation  and  review  of 
inmates  in  disciplinary  segregation. 

541.21  Conditions  of  disciplinary 
segregation. 

541.22  Administrative  detention. 

541.23  Protection  cases. 

Subpart  B— Inmate  Discipline  and 
Special  Housing  Units 

Authority:  5  U.S.C.  301:  18  U5.C.  4001,  4042, 
4081,  4082,  4161-4166.  5015,  5039;  28  U.S,C 
509.  510-.  28  CVR  0.95-0  99. 

§S41.10    Purpose  and  scope. 

(a)  So  that  inmates  may  live  in  a  safe 
and  orderly  environment,  it  is  necessary 
for  institution  authonties  to  impose 
discipline  on  those  inmates  whose 


behavior  is  not  in  compliance  with 
Bureau  of  Prisons  rules.  The  provisions 
of  this  rule  apply  to  all  persons 
committed  to  the  care,  custody,  and 
control  (direct  or  constructive)  of  the 
Bureau  of  Prisons, 

fb)  The  following  general  principles 
apply  in  every  disciplinary  action  taken: 

(1)  Only  institution  staff  may  take 
disciplinary  action. 

(2)  Staff  shall  take  di8ciplinar>-  action 
at  such  limes  and  to  the  degree 
necessary  to  regulate  an  inmate's 
behavior  within  Bureau  rules  and 
institution  guidelines  and  to  promote  a 
safe  and  orderly  institution 
environment. 

(3)  Staff  shall  control  inmate  behavior 
in  a  completely  impartial  and  consistent 
manner. 

(4)  Disciplinary  action  may  not  be 
capricious  or  retaliatory, 

(5)  Staff  may  not  impose  or  allow 
imposition  of  corporal  punishment  of 
any  kind, 

(6)  If  it  appears  at  any  stage  of  the 
disciplinary  process  that  an  inmate  is 
mentally  ill,  staff  shall  refer  the  inmate 
to  a  mental  health  professional  for 
determination  of  whether  the  inmate  is 
responsible  for  his  conduct  or  is 
incompetent.  Staff  may  take  no 
disciplinary  action  against  an  inmate 
whom  mental  health  staff  determines  to 
be  incompetent  or  not  responsible  for 
his  conduct, 

(i)  A  person  is  not  responsible  for  his 
conduct  if,  at  the  time  of  the  conduct, 
the  person,  as  a  result  of  a  severe 
mental  disease  or  defect,  was  unable  to 
appreciate  the  nature  and  quality  or  the 
wrongfulness  of  his  acts.  When  a  person 
is  determined  not  responsible  for  his 


conduct,  the  Incident  Report  is  to  show 
as  a  finding  that  the  person  did  not 
commit  the  prohibited  act  because  that 
person  was  found  not  to  be  mentally 
responsible  for  his  conduct. 

(ii)  A  person  is  incompetent  if  that 
person  lacks  the  ability  to  understand 
the  nature  of  the  disciplinary 
proceedings,  or  to  assist  in  his  defense 
at  the  proceedings.  When  a  person  is 
determmed  incompetent,  the 
disciplinan,'  proceedings  shall  be 
postponed  until  such  time  as  the  inmate 
is  able  to  understand  the  nature  of  the 
disciplinary  proceedings  and  to  assist  in 
his  defense  at  those  proceedings.  If 
competency  is  not  restored  within  a 
reasonable  penod  of  time,  the  Incident 
Report  is  to  show  as  a  finding  that  the 
inmate  is  incompetent  to  assist  in  his  or 
her  defense  at  the  disciplinary 
proceedings, 

§  S41.1 1    Notice  to  Inmate  of  Bureau  of 
Prison  rule*. 

Staff  shaU  advise  each  inmate  in 
writing  promptly  after  arrival  at  an 
institution  of: 

(a)  The  types  of  disciplinary  action 
which  may  be  taken  by  institution  staff; 

(b)  The  disciplinary  system  within  the 
institution  and  the  time  limits  thereof 
(see  Tables  1  and  2); 

(cj  The  inmate's  nghts  and 
responsibilities  (see  §  541.12); 

(d)  Prohibited  acts  and  disciplinary 
severity  scale  (see  §  541,13,  Tables  3,  4, 
and  5);  and 

(e)  Sanctions  by  severity  of  prohibited 
act,  with  eligibility  for  restoration  of 
forfeited  and  withheld  statutory  good 
time  (see  Table  6). 

tKima  cooc  44«o-o(-m 
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SUMMARY  Of  DISCIPLINARY  SYSTEM 


TABLE  1 


Procedures 


Incidf'^t    ir^volving   possible 
cornrp  i  ss  ic"   e^   prohibited   act 


6. 


Staff  prepares  Incident  Report 
and  forwards  it  to  Lieutenant. 


)f  investigator  who 


Appointment  of  investig< 
conducts  investigation  and 
forwards  material  to  Unit 
Discipline  Committee. 


i 


n.   j  Initial  hearing  before  Unit 
Discipline  Committee. 


Hearing  before  Institution 
Discipline  Committee. 


I 


Appeals  through  Administrative 
Remedy  Procedure. 


Dispositions 


^tlu^ 


Txce'pt^Tor  prohibited  acts  Ti 
greatest  or  high  severity 
categories,  the  writer  of  the 
report  Wdy   resolve  informally  or 
drop  the  charges. ^ ^_^ 


T>(cept"~^~P''ohibTted  acts  in 
the  greatest  seventy  category, 
the  Lieutenant  may  resolve 
informally,  or  drop  the  charges 


Unit  Discipline  Committee  may" 
drop  or  resolve  informally  any 
High,  Moderate,  or  Low  Moderate 
Charge,  impose  allowable 
sanctions  or  refer  to 
Institution  Discipline  Committee, 


Institution  Disciplinary 
Committee  may  impose  allowable 
sanctions,  or  drop  the  charges, 


The  Warden,  Regional  Director,  or 
General  Counsel  may  approve, 
modify,  reverse,  or  send  back  with 
directions,  including  ordering  a 
rehearing,  but  may  not  increase 
the  sanctions  imposed  in  any  vali 
disciplinary  action  taken. 


i 
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TIME  LIMITS  IN  DISCIPLINARY  PROCESS 
TABLE  2 


2. 


1 .  Staff  becomes  aware  of  inmate's  involvement  in  incident. 
ordinarily  maximum  of  24  hours 

Staff  gives  inmate  notice  of  charges 
by  delivering  Incident  Report. 


minimum  of  24  nours 
(unless  waived) 


4. 


Institution  Discipline  Committee 
hearing. 


maximum  ordinarily  of' 
2  work  days  from  the  time 
staff  became  aware  of  the 
inmate's  involvement  in  the 
incident.  (Excludes  the  day 
staff  become  aware  of  the 
inmate's  involvement, 
weekends,  and  holidays.) 


3.  Initial  hearing 


NOTE:  These  time  limits  are  subject  to  exceptions  as  provided  in  the 
rules. 

Staff  may  suspend  disciplinary  proceedings  for  a  period  not  to 
exceed  two  calendar  weeks  while  informal  resolution  is 
attempted.   If  informal  resolution  is  unsuccessful,  staff  may 
reinstitute  disciplinary  proceedings  at  the  same  stage  at  which 
suspended.  The  time  requirements  then  begin  running  again, 
at  the  same  point  at  which  they  were  suspended. 

BILL»«Q  COOC  44  1&-OS-C 


j.:bPj'AVt  /qc)  ^^:: 


20684 


Federal  Reyster  /  Vol.  52.  No.  105  /  Tuesday.  lune  2.  1987  /  Rules  and  Regulations 


§541.12     Inmat*  Rights  and 
Re»pon»ibUiti««. 


RMporaMWiM 


V  You  have  ihe  ngw  to 
exped  I^at  »»  •  Kxr>ar 
bang  yvxt  wiv  hA  iTHAied 
la^jecttuHy  •nparoaily 

and  t»»ty  tn  ««  oafvxvw* 

2.  You  hav«  itv»  'igw  lo  b« 
mfonned  o*  trie  futoa,  p»o- 
ceduret.  and  acfwduies 
concammg  the  opefation 
o*  Iha  r\s»iutKin 

3.  You  hav«  (fw  ngfit  to  t'RO. 
dom  at  riHigiuu*  ittikaoon, 
and      vokxitaiv      rskgnu* 


1  You  fwv«  the  respons*)*Iy 
to  treat  o<her».  toiti  anv 
ptoyve*  and  vvnaiss.  m 
V>e  same  manner 

2  You  have  the  nwponsjtxWy 
to  know  and  atxda  by 
them 


a  You  hav«  0>e  responaliMtir 
to  racogran  and  reapact 
Vm  ngMs  d  others  in  iNa 


4  Vnu  ^lave  the  ngM  to 
health  care.  <rhicn  rxiudos 
nuimxxj*  meats.  prnpei 
tteddmQ  and  c*atT^fxj.  and 
a  laurx*ry  5Ct>*»duie  for 
cWtanlmess  o*  tt^  same 
an  oppfxtunrty  lo  sno««r 
regularty  proper  >rentiiation 
kv  warmth  and  liesn  w  a 
laqiilai  eKarosa  penod. 
loMt  artictea  and  medicit 
and  dental  crealment 

5.  You  tiava  the  nghl  to  vtsD 
and  ooraapond  with  tanWy 
meirtoen.  and  tnenrts  and 
corresp<  "wl  wf^  memoes 
ot  the  '^-wt  mwiXi  m 
keepinv,   wi"    •i.«'M      net 

and  irv.:  •  .IK  -■    >*WHw'.-.. 

6  You  have  the  nght  to  uiv 
restncted  »m  confidential 
tcomu  to  the  courts  by 
correapotKlence  (on  mat- 
ter* such  a*  the  lerjaMy  0* 
your  conviction,  civil  mat- 
lets.  peniSng  fTinmal 
cases,  md  conriith>'>s  erf 
ytMT  trnpnaonmeni) 

7  You  have  the  nghi  to  legal 
counsel  trom  an  anorney 
ot  yo>#  etwee  by  inter- 
ytews  itvl  correspondence 

8  You  have  (tie  nght  to  pa(- 
bapaie  •>  ihe  use  ot  law 
kirary  rererencs  matarlala 
to  assial  you  m  raaotning 
legal  prtjblwns.  You  alao 
ttave  Iha  ligM  to 
help  wtian  R  la 
Vmu^  a  legal  assstanca 
program 

a  You  have  ttte  nght  to  ■ 
wide  rwiga  o«  raadng  ma- 
lanals  tor  aducahonal  pur- 
poasa  ind  tor  your  own 
enioynianL  ThaM  malett- 
Ma  may  Induda  magazmas 
and  newspapers  sent  from 
Via  community.  iMth  certaai 
rsstncuons. 


4  It  «  your  rasponsttWy  nol 
to  wast*  tood.  to  Mow 
the  laundry  and  ahowar 
sctwduie  to  mskilaln  naal 
and  dean  Iving  quadars, 
to  keep  your  area  Iraa  of 
cont.'aband.  and  to  aeek 
medicai  and  dental  care  as 
you  may  need  rt 


5  N  la  your  tasponaibwy  to 
conduct  yoi»sel»  property 
dumg  wits,  not  to  accept 
or  pass  connband.  and 
not  to  violata  the  law  or 
Bureau  nta»  or  nsMution 
through     your 


6.  You  hava  «w  raaponaMtty 
to  praaam  honalty  and 
iMly  yo>»  peMiona.  ques- 
«on*.  and  proOtem*  to  the 
court 


7  It  IS  ytxr  rasponsMRy  to 
use  the  servioaa  ol  an  at- 
torney honestly  and  fairly 

(.Ha  yo>«  fBspons*j4i|y  to 
uaa  tiaaa  raaourcaa  ki 
keeping  wWi  »ia  proce- 
duraa  and  td^ediM  pre- 
scribed and  to  respect  trie 
nghls  oi  other  (vnates  to 
the  use  o4  trie  nutenais 
and 


9.  R  li  your  responsitMliiy  to 
seeii  wid  utilize  such  m*. 
leruus  lor  your 
benefit,  nutnoul 
others  o«  tnmt  equal  ngtits 
to  Ihe  use  ol  this  malenaL 


10  You  have  trie  ngnt  to 
particoate  m  educatxin 
vocational  training  and  »r^ 
ploymerri  as  tar  as  ^ 
BiMjrces  are  avaaaMe  and 
r^  lieeping  ivitr  yi>#  mer 
esti.  needs,  and  atxHties 


1 1 .  You  fiave  the  nght  to  use 
your  fMids  toi  comrmasanr 
and  L>ther  puicfTases  am 
«itent  ivith  iristrtution  se 
curffy  and  good  order  lor 
opening  tiana  and/or  sav- 
ings accowits.  and  tor  as 
Slsang  your  tamdy 


10  You  have  the  r»«oons«.>i 
ity  to  take  acNantaga  cV 
K.-ttvit>es  wrttcty  may  tleip 
r'xj  live  a  successtu  a^d 
iam  abidr\y  kte  wrtfwi  Ifie 
tfistjtutxin  irid  r  the  com 
mumty  v  cxj  i»«  tie  ewpe<  t 
ed  ic  atiide  tiy  the  rvf.i!,» 
Uons  governng  tfie  use  .-t 
such  activities 

11  Vou  have  the  '««.t-msi!u 
Ity  lo  meet  yot*  fcoanc^al 
and  legal  ooiigation*,  in 
duiSng.  but  not  llmled  If) 
Cdxt  -*nposeo  assess 
ments,  fines  aid  restit.i 
bon  >ou  also  have  the  •>' 
«pon»it»lity  to  ma»e  use  ii 
yWJi  KjndS  1  a  manoer 
consistent  ertth  yn*  re- 
lease pui^is  yrx*  tarn^r 
needs,  arx)  lor  ottier  otxv 
gasons  that  you  may  have 


5  541  13     Prohibited  acts  and  disciplinary 
severity  scale. 

(a)  There  are  four  categories  of 
prohibited  acts — Greatest.  High, 
Moderate,  and  Low  Moderate  (see  Table 
3  for  identification  of  the  prohibited  acts 
within  each  category).  Specific 
sanctions  are  authorized  for  each 
category  (see  Table  4  for  a  discussion  of 
each  sanction).  Imposition  of  a  sanction 
requires  that  the  inmate  first  is  found  to 
have  committed  a  prohibited  act. 

(1)  Greatest  category  offenses:  The 
Institution  Discipline  Committee  shall 
impose  and  execute  one  or  more  of 
sanctions  A  through  EL  The  Committee 
may  also  suspend  one  or  more 
additional  sanctions  A  through  F.  The 
Committee  may  impose  and  execute 
sanction  F  only  in  addition  to  execution 
of  one  or  more  of  sanctions  A  through  F.. 

(2)  High  category  offenses:  The 
appropriate  committee  shall  impose  and 
execute  one  or  more  of  sanctions  A 
through  M.  They  may  also  suspend  one 
or  more  additional  sanctions  A  through 
M. 

(3)  Moderate  category  offenses:  The 
appropriate  committee  shall  impose  at 
least  one  sanction  A  through  N.  but  may 
suspend  any  sanction  or  sanctions 
imposed. 

(4)  Low  moderate  category  offenses: 
The  appropriate  committee  shall  impose 


at  least  one  sanction  E  through  P,  but 
may  suspend  any  sanction  or  sanctions 
imposed. 

(b)  Aiding  another  person  to  commit 
any  of  these  offenses,  atttrnpting  to 
commit  any  of  these  offenses,  and 
making  plans  to  commit  any  of  these 
offenses,  in  all  categories  of  severity, 
shall  be  considered  the  same  as  a 
commission  of  the  offense  itself  In  these 
cases,  the  letter  "A"  is  combined  with 
the  offense  code.  For  example,  planning 
an  escape  would  be  considered  as 
Escape  and  coded  102A.  Lit.ewise, 
attempting  the  adulteration  of  any  food 
or  drink  would  be  coded  209A.. 

(c)  Suspensions  of  any  sanction 
cannot  exceed  six  months.  Revocation 
and  execution  of  a  suspended  sanction 
require  that  the  inmate  first  is  found  to 
have  committed  any  subsequent 
prohibited  act.  Only  the  Institution 
Discipline  Committee  (IDC)  may 
execute,  suspend,  or  revoke  and  execute 
suspension  of  sanctions  A  through  F. 
The  Institution  Discipline  Committee  or 
Unit  Discipline  Committee  (UDC)  may 
execute,  suspend,  or  revoke  and  execute 
suspensions  of  sanctions  G  through  P. 
Revocations  and  execution  of 
suspensions  may  be  m  ade  only  at  the 
level  (IDC  or  UDC)  which  originally 
imposed  the  sanction. 

(d)  If  the  Unit  Discipline  Committee 
has  previously  imposed  a  suspended 
sanction  and  subsequently  refers  a  case 
to  the  InstitulRin  Discipline  Committee, 
the  referral  shall  include  an  advisement 
to  the  IDC  of  any  intent  to  revoke  that 
suspension  if  the  IDC  finds  that  the 
prohibited  act  was  committed.  If  the 
Institution  Discipline  committee  than 
finds  that  the  prohibited  act  was 
committed,  they  shall  so  advise  the  Unit 
Discipline  Committee  who  may  then 
revoke  the  previous  suspension. 

(e)  A  discipline  committee  may 
impose  increased  sanctions  for 
repeated,  frequent  offenses  according  to 
the  guidelines  presented  in  Table  5. 

(f)  Sanctions  by  severity  of  prohibited 
act,  with  eligibility  for  restoration  of 
forfeited  and  withheld  statutory  good 
time  are  presented  in  Table  6. 


Table  3.  Prohibited  Acts  and  Discipunarv  Severity  Scale 

tnia  UDC  sh*  r«««  a«  Qreateat  Sev«ity  PtohtiilBd  Acts  to  the  IDC  with  recDmmenda«>na  as  to  an  appropnata  dapoartonl 


Coda 


Sancttona 


OraelMl  Catagonr 


100 
101 


102 
103 


Assaumng  an,  oerson  rmdudaa  awual  asaauit)  or  an  anned  assault  on  the  instltution-s  aaoja  partmatsf  (a 
chaiijB  to  assaulting  any  parson  la  ID  be  used  onJy  when  senous  physical  in(ury  has  bean  anantptad  or 
earned  out  by  an  Wmata) 

Esc«>s  Irom  aaoort  aac«»a  liom  a  secure  mstitubon  (Securtty  Laval  2  througfi  «|.  or  escape  Irom  a  Secuoty 


Lawal  t  naaniaon  awi  vwwnoa  -       .  .. 

Saang  a  ire  (chwgad  with  B*  act  m  th«  category  onr,  whan  lound  to  poea  a  threat  "o '••"^■™  " 
senous  bodSy  henn  or  n  lurtherance  o«  a  prohfcrted  act  ol  Greateat  Seventy,  eg.  m  luilharanea  o«  a  rtot 
or  vtraixt   j<!>wwise  the  chaige  is  property  dassifted  Code  218.  or  329 


A  Recommend  patola  Mm  laacasion  or  letardatoiv 

B  FoneR  earned  statutory  good  tme  (up  to  100%»  and/or  termmale  or 

dttalow  artra  goc-1  Bma  (an  aitrs  good  Bme  sanction  may  not  be 

suspended) 
C.  Di»<ap«n«>  Tr«ia»ar  (recommend) 
0  Oiscipanwy  segragaBnn  (up  to  SO  days). 

E.  MWia  monatwy  raaaoNon  

F.  WitMvUd  alaluMry  good  Bme  (Note — can  be  m  addmon  to  A  Biroix)n 
E— CMinal  be  •«  only  sanclnn  exeoMd). 
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Table  3  Prohibited  Acts  and  Discipunarv  SEVERmr  Scale— Contirxjed 

CTha  UDC  shal  relar  at  Greatest  Seventy  ProhMed  Acts  to  the  OC  nMh  racorrwnendatnns  as  to  ar  appropriate  ctspostncm] 


Code 


ProhCuted  acts 


104 

105 
106 
107 

loe 


110 
196 


198 


r\iaaaiaion.  mvutacture.  or  inatxiuction  ol  a  gun,  Hreerm.  weaporv  sharpened  Instrument,  knife,  dangerous 

chemcal,  axploaiva  or  any  ammunition 
Rnang 

Encovagng  other  to  not 
Talong  hostagets) 
PoaaessKirv  manutacture.  or  ntroduction  ol  a  hazardous  tool  fTools  most  Mialy  to  be  used  r  ar  escape  or 

eacape  attempt   or   to   serve   as   weapons   capebM  ol   doing   serxxia   bodily   harm   to   others,   or   those 

hazardous  to  nsinuSonai  seodty  or  personal  safety  <  g   hack-saw  Wade) 
Poesesaren.  ntroduction.  or  use  ol  any  narcotica,  maniuana.  Oviga,  or  related  peraphamelis  not  prescrtieo  »or 

trie  rx*vidual  by  the  medtoal  stati 
Retusmg  to  provide  s  ime  sampM  or  to  take  part  n  other  ckug-abuse  testing 
Intertermg  with  a  sun  member  n  the  penormance  ol  duties  ICanakx:^  must  be  o^  the  Greatest  Severity 

netiMe  I   This   charge  a   to  be   used  only  when  another  Oiarge  ot  greatest   seventy   s   nol   applicable 
Conduct  wtsch  ctarupis  or  mtarlares  with  Ihe  security  or  orderly  running  o<  the  nsotuoon  or  the  Bureau  ol 

Pnsons  {Conduct  must  be  ot  ITte  Greetest  Seventy  netue )  Tho  charge  «  to  be  used  only  when  another 

charge  ol  grsaleat  seventy  a  not  spptcaMe 


ni^i  I.  ataym  y 


200  Escape  Irom  uneacorted  Comnwsty  Programs  and  activities  and  Open  Institutions  (Security  Level  1)  and 

Irom  oulsKte  ssctxe  nsuubons— wUhout  violence 

201  Fighting  nath  another  person 

202  (Not  to  be  used) 

203  Threatening  viother  with  bodMy  harm  or  any  ofrier  o«en»e 

204  Extortion,  blackmail,  protection   Demanctng  or  receiwig  money  or  anything  ol  vakje  m  return  tor  protacAon 

ag^vt  others,  to  avoid  bod*y  harrn.  or  ^xider  threat  ol  ntormng 

205  Engagng  w\  sexual  acts 

206  Makng  sexual  proposals  or  ttveati  to  another 

207  Weamg  a  (tsguise  or  a  mask 

206  Possosoion  ol  any  txiauthorued  locking  deiaoe.  or  tock  pick,  or  tampenng  with  or  blocfcing  any  tock  device 
(includes  keys) 

208  AduRerstion  ol  sny  tood  or  (trmk 

210  (Not  to  be  used) 

211  Poesesang  any  olfioers  or  staff  dothng 

212  Engagng  n.  or  encouragng  a  ^oup  demonstration 

213  Encoragmg  others  to  refuse  to  worV.  or  to  pertiapate  n  a  work  stoppage 

214  (Not  to  be  ueed) 

215  I  Introduction  ol  atcolKil  nto  BOP  laality 

216  Giving  or  oltenng  an  offoa/  or  staff  mentoer  a  Bntie  or  anyth^ig  of  vakje 

21 7  Giy»ig  money  to.  or  receiving  money  Irom.  any  person  tor  purposes  ol  ntroduang  contraband  or  tor  any 

other  *egal  or  prohArted  purpoaes 
216  I  Oesttoyvig.  alienng.  or  damavng  government  property,  or  the  property  ol  anotfier  person,  having  a  vakie  In 
excess  ol  1 1 00  00  or  Oestroyng.  altering  or  damagng  IHe-safety  devices  (eg.  lire  alarm)  regardtess  a« 
knanoal  vakje 

219  Staakng  (then  Ihaa  nckjdes  daU  obtained  through  the  unauthorized  use  ol  a  commurscaDons  taolity,  or 
through  Ifie  unautfxxized  access  to  cksks.  tapes,  or  convuter  printouts  or  other  automated  equipment  on 
which  daU  •  stored  ) 

220  Oemonatratmg.  practicing,  or  using  martial  arts  tioxng  (except  tor  use  of  a  punching  bag),  wrestling,  or  other 
tarms  ol  phySKal  encounter,  or  fraktary  exeroees  or  dnk 

221  Being  n  my  i^ieuthortzed  area  with  a  person  of  tfie  opciosrte  se*  without  staff  perrmssion 

222  Matung.  possessng  or  uang  ntoxicants 

223  Refusvig  to  brsethe  nto  a  braathatyTer  or  take  pan  m  otfier  alcohol  abuse  tasting 
296     Intarlenng  with  a  staff  member  r  trie  performance  of  dunes  kConctuct  must  be  ol  the  Higfi  Severity  nature) 

Tfss  charge  is  to  be  used'Only  when  another  charge  of  high  seventy  is  not  appkcable 
299     CorxJuct  wf»ch  d»r\jpis  or  nterleres  with  the  security  or  oroerty  running  ol  the  nstnulKir  or  the  Bureau  ol 
Pnaons  {Corxluci  must  bf  ot  ir»  High  Severrty  nature  )  This  charge  «  to  be  used  onty  when  another 
charge  ol  high  seventy  a  not  appkcable 


A  Recommend  parole  date  rescnsKin  or  retardation. 

B.  ForteA  earned  statutory  good  time  \f.  \c  bO^  or  up  to  6C  dart. 
whichever  a  less,  and  or  termmale  or  dnaMow  extra  gaoc  trm  tan 
aim  good  ame  sanction  may  not  be  suspenoed). 

C-  Dtsctoknarv  transier  (recommend) 

D.  Disapknary  segregation  (up  to  3C  daysl 

E-  Make  rnonetary  restnutxxi 

F  Withhold  statutory  good  time 

G  Loes  o>  privileges  commosary,  movies,  recrealwn.  etc 

H.  Change  housing  (quarters) 

I  Remove  Irom  program  and/or  group  actrvity. 

J.  Loss  ol  lOb 

K.  Impound  nmale  s  personaJ  property. 

L  Confacate  contraband 

M.  Restrict  to  quarters 

Sanctiont  A-M. 


Sanctions  A-M. 


304 
305 


306 

307 


306 

309 
310 
311 
312 
313 
314 


315 
316 


Modal  ate  Category 


300  Indacent  anpoaura 

301  (Nol  to  be  used) 

302  Mauaa  ol  authorized  mediation 

303  Posaeaaon  of  money  or  currency. 


unless  apecificatty  authorized,  or  «i  excess  ol  the  amount  authorized 


Loerwig  ol  property  or  anything  of  vakje  lor  prolii  or  mcreasec  renjm 

Poaaessnn  ol  anythng  not  authorized  lor  retention  or  rece<>i  by  the  inmate,  and  not  leauad  to  hen  through 
regular  channels      « 

Reluamg  to  work,  or  to  accept  a  program  assignmenl 

Reluavig  to  obey  *i  order  of  any  stall  member  (May  be  categonzed  and  charged  m  terms  of  greater  severity. 
accontng  to  the  natLre  ol  the  order  being  cksobeyed,  e  g  failure  to  obey  an  order  which  furthers  a  not 
wouM  be  cfiwged  as  105,  Rioling.  refusng  to  obey  an  oroei  which  fi#thers  a  fighl  would  be  charged  as 
201.   F^^itng.   refusng   to   provide   s   inne   sample   when   ordered   woi*)   be   charged   as   Code    110) 

Molakng  a  corxMon  ol  a  firiough 

Violaang  a  condnon  ol  a  community  program 

Unaxcuaed  abaence  kom  work  or  any  assignmenl 

Faikng  to  perform  work  as  instructed  tiy  the  8uperv»or 

maolance  toward  a  staff  member 

Lying  or  provKtng  talae  sutemenl  to  a  suff  member 

CounterfeHmg  torgng  or  i»iautfKinzed  roproductior  cH  any  document,  article  ol  identification  money  secunty 
or  oflKiel  peiMr  (May  be  categonzed  n  terms  d  greater  seventy  accorctng  to  the  nati**  ol  the  rterr  being 
reproduced  a  g.  coixiterteiang  release  papers  to  efiecl  escape.  Cxide  102  or  Code  200J 

Parsctoasng  n  an  unautfiortzed  meeting  or  gethemg 

Being  r>  an  ixiauthonzed  aree 


A  Recommend  parole  date  reaassKm  or  retardatKirv 


B  Forleil  earned  statutory  good  lime  up  to  25%  or  upt  to  3C  oavs 
wfuchever  ■  less  and  or  termmale  or  dnaliow  axvs  good  tme  tan 
extra  good  time  sanctior  may  rxn  tie  suspenoed) 

C  Disctoknary  transfer  (recommendi 

D  OsocHmary  segregstior  (up  to  IS  aitysi 

E  Make  monetary  restitution 

F  WiOtfioid  statutory  good  Bme 

G.  Loas  ol  p  ivseges  comm«sary   movies  recreetwn,  alC 

H  Oiange  housmg  louanersi 

i  Remove  fron^  program  ana  or  group  activity 

J,  Loas  ol  lOb 

K  Unpouno  nmale  s  persona)  property. 

L  Confiscate  ecmtraoana 

M  Restnci  to  quaners 

N.  Extra  duty 


Sanctiona  A-M. 


UM  I 
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Coda 


317 
31S 
319 
320 
321 
322 
323 
324 
32S 
32« 
327 
32S 

329 

330 

331 


Piuhmtl  Acts 


FA««  10  •<*>»  nrtaty  or  urMMon  r«giMOon* 

twng  «>»  •qu«>fr«irt  or  maotmvry  oontwiy  to  nwrucoon*  or  poMM  »«Wy  iUnd^di 

FKmg  lo  ttant)  com* 

kiMrlanng  «iv>  trw  taking  ol  ocu^ 

(No<  lo  Oa  uaad) 

(Not  to  ba  jaad) 

GaiTiWing 

Praparvig  or  oonducUng  a  gttrtMrg  pool 

Poaaaaann  o(  g»r**nQ  pcapriama«a 

UnauOwnrad  conlacta  »«i  Itw  piMc  ^ ^_^.   _  .^ 

QMng  mc«^  or  Kiytrwig  o(  ^aiuc  »   or  accapOng  morwr  or  wyftmf  at  ¥tk»  to«o  aooBMr  nnsia.  or  arv 

o4har  paraon  wKTwol  «««  aurfwruanon 
D«alrov«V  "^"^  »  dama,^  aovwrmarTl  propany,  or  Iha  praMr«  0«  •no«i»  par«jrv  tw^  1  '•M  Ol 

$100  00  or  laaa  _  _^   __^_. 

Ba»fl  ur>«««ar>  or   urrody    taOig   to   ««>P  one  •  pwaon  *»1  ona  .  quanar*  *^  accortaoca  ««*  po«ad 

Poaaaaann  manoTaciura  or  miroducflor  or  •  rxxv-wardoua  too*  or  orha.  -wn  fwardoua  coraradand  fact 
nor  mmty  to  M  uaad  »>  an  aacapa  or  aacape  aitemp*  or  to  «»v«  a.  •  »Mpon  cap«Xa  or  ctong  tmnout 
iKxSly  harm  to  oOw».  or  no»  hazardoua  to  ir^uoonar  aacwm-  or  imnonm  MtrKy  C»>»  non-nazaraoua 
conrratxnd  txiurlaa  mcfi  aama  at  torxl  or  coamacst  .>_^__^  , 

mrenanng  ««i  a  Had  ™n«ar  m  r>a  pwiormarx:.  o(  (k«aa  (t-onrtx^  tsj*  t»  of  tr»  Ucx)artmSmmr^ 
I  nM»)  T>w  cMrga  •  to  ba  ■a.l  onty  «»»>  anolhar  cMrga  o«  mooartia  wvanry  ■  nol  •PC»ca«« 
'  C«xmc«  »t«*  <»anw«a  or  rtanaraa  ««>  »»a  -wurKr  or  ordanr  runn-ig  or  »-  rwiiuoon  o.  <r»  8ur.au  o« 

I      Pn^yia  jCorduct  mum  (»  al  f»  ****r*!'.  ""^  "***    '*"  '^"*  ■  "  '^  '^*'<"^  "^  '""'^ 
d^raa  ol  niuilwla  »»»an»  ■  not  ippfcjMa 


SMC«on*A-M 


Catafonr 


400    Poaaamon  ol  propany  balonging  to  arxilhar  paraon 


401 
402 
403 
404 
405 
406 


407 

40« 
409 
496 

498 


Poaaesav^  jnautttoruad  amoini  J(  ol^arK<l8a  authoruad  ctaOwiB 
Maknganng.  leignK^  anesi 

SrTtoTung  wfwra  orori<)rtt<l  | 

U*ng  ^xjaiva  f  ooac<in«  languao" 

Tanoor\g  -»  •««  mutilaoon  _„„        ,.   .._ 

Uoaij«f>on/ecl  jaa  or  "i^  or  lawprxxie  (Tloainction   or  toaa  tor  a  ipac*:  parwd  ol  lima.  o«  ffwaa  pnvaagM 

may  o«*n  ba  ar  mxrofintf  —iKOor  Qi  (May  ba  caMgonia*  and  awgao  r.  tarma  ol  graalar  aav«^^ 

ai  Iha  unaoffionjad  jae    a  j     Iha  laMpnona  ■  uaod  tor   prannrig.   t«3«atin|). 


accorttng   to  Iha   natura 


corwtwtmg  an  »TT»d  aa*aL<l  on  Iha  natitutxjr  t  tnrxtt  panrrieiBr   woJa  oa  charjjad  a* 


i_xxM  iCt    AaaaiiQ 


Cone»«7i  »iif  •  ■xata  r  woiaiior  oT  Surom^  '»g>«i«»»  (Raa«nc««.  or  uaa  tor  a  ipacific  paood  ol  Ian*  0< 

Ihaaa  [vivaagaa  mav  oUan  ba  an  appnjuM'*  saniooi  3) 
Conducimg  a  Ouanaaa 

UnauThoruad  afr>r1  contact  i«  9    «jaa«ig.  arTtnTatriyi  c«_*„ 

Interianng  -ith  •  Man  mmrtim  n  Iha  part<jrman<3a  o»   luoaa  iiiinAc*  not  im  ot  tm  lorn  Undarata  S»vw*y 

nmnjm  >   rr—  .;har^  •  to  ba  jaad  on(y  -fwr  ant«har  charija  <M  urn  modaraia  a»irar«»  ■  not  appacacaa 
Conduci  «r»L«  c»an*<»  or  narNraa  ««r.  iha  aaixrwy  or  orr>ar»,  omng  o<  Iha  r>aoii*on  or  fta  Birtau  ji 

Pnaona  (Corwu.-r  /nij«»  iw  ly  ffia  i  i»»  **x»»«(»  s»v«n»»  /ia«rt  1   "iM  charga  ■  to  ba  i*a<J  orty  a*ian 

«io(h«  chwga  al  <cm  -nooaiiie  lavanty  ■  noi  app»<-M«a 


E.  Maka  monalary  raaMuVon 

F.  WHhoW  aiaiutory  good  aaaa. 

Q.  LoM  cH  prvae^aa  comrr»aaary  movtaa.  racraaooa  ale 

H.  Change  Vuang  Iquanaral 

I,  Ramcva  Irom  program  and  or  9KM>  aclMly. 

J  Loaa  at  pt> 

K  impO(«>d  tnmate  t  paraonal  propantr 

L  Conftacata  cottfratiAnil 

U  Raanct  to  ^Mfun. 

N  Extra  duty 

O  Hapnmand 

P  Mramng. 


SancQona  E-'. 


Table  4. — Sanctions 

1.  Sanctions  of  the  Institution 
Discipline  Committee:  (upon  finding  the 
inmate  committed  the  prohibited  act) 

(a)  Recommend  paroln  date  rescission 
or  retardation.  The  IDC  may  make 
recommendation  to  the  U.S.  Parole 
Commission  for  retardation  or  rescission 
of  parole  grants.  This  may  require 
holding  fact-fmdmx  heannxs  upon 
request  of  or  for  the  use  of  the 
Commission. 

(b)  Forfeit  earned  statutory  good  time 
and/or  terminate  or  disallow  extra  good 
time.  The  statutory  good  time  available 
for  forfeiture  is  limited  to  an  amount 
computed  by  multiplying  the  number  of 
months  served  at  the  time  of  the  offense 
for  which  forfeiture  action  is  taken,  by 
the  applicable  monthly  rate  specified  in 
18  U.S.C.  section  4161  (less  any 
previous  forfeiture  or  withholding 
outstanding).  Disallowance  of  extra 
good  time  is  limited  to  the  extra  good 
time  for  the  calendar  month  in  which  the 
violation  occurs.  It  may  not  be  withheld 
or  restored.  The  sanction  of  termination 
or  disallowance  of  extra  good  time  may 


not  be  suspended.  Authority  to  restore 
forfeited  statutory  good  time  is 
delegated  to  only  the  Institution 
Discipline  Committee  of  each  institution. 
Limitation."*  on  this  sanctions  and 
eligibility  for  rentoration  are  bused  on 
the  severity  scale.  (See  Table  6) 

(C)  Recommend  disciplinary  transfer 
The  IDC  may  recommend  that  an  inmate 
be  transftrred  to  another  institution  for 
disciplinary  rt-asons   Where  a  present  or 
impending  emergency  requires 
immediate  action,  the  Warden  may 
recommend  for  approval  of  the  receiving 
Regional  Director  the  transfer  of  an 
tnmate  prior  to  either  a  LT)C  or  IIX! 
hearing.  Truruifers  for  disciplinHry 
reasons  prior  to  a  hearing  before  the 
UDC  or  IDC  may  be  used  only  in 
emergency  situations  and  only  with 
approval  of  the  receiving  Regional 
Director.  When  an  inmate  is  transferred 
under  these  circumstances,  the  sending 
institution  shall  forward  copies  of 
incident  reports  and  other  relevant 
materials  with  completed  investigation 
to  the  receiving  Institution's  Institution 
Discipline  Committee.  The  inmate  shall 


receive  a  hearing  at  the  receiving 
instit^itmn  at  soon  as  practicable  under 
the  circumstances  to  consider  the 
factual  basil  of  the  charge  of 
misconduct  and  the  reasons  for  the 
emergency  transfer  All  procedural 
requirements  applicable  to  LIDC  and 
IDC  hearings  contained  in  this  rule  are 
appropnate,  except  that  written 
Statements  of  unavailable  witnesses  are 
liberally  accepted  instead  of  live 
testimony. 

(d)  Disciplinary  te)(regration.  The  IDC 
may  dir*c1  that  an  inmate  be  placed  or 
retained  in  disaplinary  segregation 
pursuant  to  guidelines  contained  in  this 
rule  Consecutive  disciplinary 
segregation  tactions  can  be  imposed 
and  executed  for  inmates  charged  with 
and  found  to  have  committed  offenses 
that  are  part  of  different  acts  only. 
Specific  limits  on  time  in  disciplinary 
segregation  are  based  on  the  severity 
scale.  (See  Table  6) 

(p)  Make  monetary  restitution  The  ID 
may  direct  that  an  inmate  reimburse  the 
U.S.  Treasury  for  any  damages  to  U.S. 
Government  property  that  the  individual 
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is  determined  to  have  caused  or 
contnbuted  to. 

(f)  Withholding  statutory  good  time. 
The  IDC  may  direct  that  an  inmate's 
good  time  be  withheld.  Withholding  of 
good  time  should  not  be  applied  as  a 
universal  punishment  to  all  persons  in 
disciplinary  segregation  status. 
Withholding  is  limited  to  the  total 
amount  of  good  time  creditable  for  the 
single  month  during  which  the  violation 
occurs. 

Some  offenses,  such  as  refusal  to 
work  at  an  assignment,  may  be 
recurring,  thereby  permitting,  when 
ordered  by  the  Institution  Discipline 
Committee,  consecutive  withholding 
actions.  When  this  is  the  intent,  the  IDC 
shall  specify  at  the  time  of  the  initial 
IDC  hearing  that  good  time  may  be 
withheld  until  the  inmate  elects  to  return 
to  work.  In  addition,  the  Committee 
shall  review,  near  the  beginning  of  the 
month  or  at  the  30-day  review,  the 
offense  with  the  inmate.  For  an  on-going 
offense,  staff  need  not  prepare  a  new 
Incident  Report  or  conduct  an 
investigation  or  initial  hearing.  The 
Committee  shall  provide  the  inmate  an 
opportunity  to  appear  in  person  and  to 
present  a  statement  orally  or  in  writing. 
The  IDC  shall  document  its  action  on,  or 
by  an  attachment  to,  the  initial  IDC 


report.  If  further  withholding  is  ordered, 
the  Committee  shall  advise  the  inmate 
of  the  inmate's  right  to  appeal  through 
the  Administrative  Remedy  Procedure 
(Part  542). 

Only  the  Institution  Discipline 
Committee  may  restore  withheld 
statutory  good  time.  Restoration 
eligibility  is  based  on  the  severity  scale. 
(See  Table  6) 

2.  Sanctions  of  the  Institution 
Discipline  Committee/Unit  Discipline 
Committee:  (upon  finding  the  inmate 
committed  the  prohibited  act) 

(g)  Loss  of  privileges:  commissary, 
movies,  recreation,  eta  The  IDC  or  UDC 
may  direct  that  an  inmate  forego 
specific  privileges  for  a  specified  period 
of  time.  Ordinarily,  loss  of  privileges  is 
used  as  a  sanction  in  response  to  an 
abuse  of  that  privilege;  e.g.,  loss  of 
telephone  privileges  for  a  specified 
period  of  time  for  an  abuse  of  the 
telephone  privilege.  However,  loss  of 
leisure  privileges,  such  as  movies, 
television,  and  recreation,  may  be 
appropriate  sanctions  for  misconduct 
which  is  not  related  to  the  privilege. 

(h)  Change  housing  (quarters).  The 
IDC  or  UDC  may  direct  that  an  inmate 
be  removed  from  current  housing  and 
placed  in  other  housing. 


(i)  Remove  from  program  and /or 
group  activity.  The  IDC  or  UDC  may 
direct  that  an  inmate  forego 
participating  in  any  program  or  group 
activity  for  a  specified  period  of  time. 

(j)  Loss  of  job.  The  IDC  or  UDC  may 
direct  that  an  inmate  be  removed  from 
present  job  and/or  be  assigned  to 
another  job. 

(k)  Impound  inmate  s  personal 
property.  The  IDC  or  UDC  may  direct 
that  an  inmate's  personal  property  be 
stored  in  the  institution  (when  relevant 
to  offense)  for  a  specified  period  of  time 

(1)  Confiscate  contraband.  The  IDC  or 
UDC  may  direct  that  any  contraband  in 
the  possession  of  an  inmate  be 
confiscated  and  disposed  of 
appropriately. 

(m)  Restrict  quarters.  The  IDC  or  UDC 
may  direct  that  an  inmate  be  confined  to 
quarters  or  in  its  immediate  area  for  a 
specified  period  of  time. 

(n)  Extra  duty  The  IDC  or  UDC  may 
direct  that  an  inmate  perform  tasks 
other  than  those  performed  during 
regularly  assigned  institutional  job. 

(o)  Reprimand.  The  IDC  or  UDC  may 
reprimand  an  inmate  either  verbally  or 
in  writing. 

(p)  Warning  The  IDC  or  UDC  May 
verbally  warn  an  inmate  regarding 
committing  prohibited  act(8). 


Table  5.— Sanctions  for  Repetition  of  Prohibited  Acts  Within  Sa»4E  Category 

Whan  Ihe  ^ifmprmte  commtme  Itnda  thai  i\  irvnate  Xaa  conioimed  a  pror«b*tea  act  m  •»  Loo  MoOerata.  MoOaraia  or  M.g^  caiego^y  and  «*ier  Ihwa  haa  baar  a  "epet»on  o«  Ha  aama 
onenae^s)  mmn  r«c«nt  mornha  loHenaea  tor  vwlalion  o<  Iha  same  ccdej,  »»  lOC  may  m^Joae  aoditional  aancbona  accoramj  ic  th«  toito««nug  cn«i  INota  Ar  •Triormai  raaoMOor  ma»  not 
ba  conaxlerad  aa  a  pnor  oDanaa  lor  pt^poaa*  ol  Saa  charL) 


CMogory 


Lo«>  Moderate  (400  SehM 


M.jderale  (300  Series)... 


High  (200  $ar<a«)- 


Pnor  oltenaa 

(same  code) 

wrthm  time 

perxx) 


6  nonlfiS- 


«2  montha 


18  month*. 


Freauer<cy  ot  repealed  ottense 


2tlonani«_ 


3d  ollerwe.  or  more.. 
2d( 


3d  oflense.  or  mor«. 
2d< 


3d  oHenae.  or  more 


Sancton  penrvned 


Low  Moderate  Sancbon*  plur 

1 .  Oieciplinary  aagregetiori,  up  to  7  days  _ 

2  Forlen  evn«d  SGT  u(>  »  10%  or  up  to  15  d«y«,  wNchewer  «  leaa.  and/or  lannlnata  or  <»»a»o<»  a»tr« 

good  lime  (EGTl  (and  EGT  sancbon  may  nol  be  suspenoedl 
Any  sancbons  svMade  m  Moderale  C300)  and  lOo  Mooe-aie  l*00i  senet. 
Moderate  SancOont  IA.C.E-*!)  prus 
1   Diaopinary  segregation  up  to  ?i  tsf* 
2-  Forieil  earned  SGT  up  to  37   s»>.  or  up  to  45  days,  whichever  ■  less,  md/or  tarmnata  or  tksaHow 

EGT  Ian  EGT  sancbon  may  riol  be  suspended) 
Any  sanctxxis  aveOabW  m  Moderate  (300)  ana  High  (200)  senes 
High  Senctwns  (A.  C.  E-M)  pus 
1   Disctoltnary  segregaborv  up  »  45  days 

2.  Fortefl  eameo  SGT  up  to  75%  or  up  to  9C  dart  whichever  •  leas.  anO/oi  tarmmata  or  Asaliow  EGT 
(an  EGT  sarxnion  may  not  ba  suspended) 

Any  sancbont  avwtatxa  m  Mlg^,  (200)  and  GrestesI  (100)  senes. 


Table  6.— Sanctk)n8  by  Scvertty  of  PnoHiBrrEO  Act.  Wttm  EuGtetuTY  for  Restoration  of  Forfdteo  and  Withheld  Statutory  Good  Ti^ 


Severity  ol  act 


Greatest.. 

H,*1 


Moderate.. 


Low  Moderate 


Sanction* 


A-F 


E-P 


I48X  ami  tort  SGT  • 


too%__ 


50%  or  80  days,  whichev- 
er ■  less 

25%  or  X  days,  whichev- 
er •  less. 

N/A 


.  W/hd  SGT 


Elift  restoration  tort  SGT 


Good  ttna 


crednatM  tor  sngle  month  dtjnng  which  violabon 
Appnas  to  •*  categonas. 


24  mot.. 
18  mo..- 
12mo«- 


N/A  (isJoWeose) 

8    mo*     (2na    or    3rd    ol- 
lartae  •>  aama  category 

aathm  at>  months) 


ilorali 
W/hd  SGT/ 


Max.  dtoaag  > 


eodayt. 

30  day*. 

15  day* 

N/A  (1st  ortensa) 
7  day*  12na 


15  days  I3rd 

) 


■  naworatwh  wm  be  approved  at  the  ame  ol  »«*  akgibiMy  only  when  the  mmaie  has  shown  s  penoO  oi  ome  w*>  rnp^wed  jooc  t*'*«o'  *"Tj^jF^J^ ;^!^g^„'°C^,^ 
withheld  sutuiory  good  wne    ».e  lOC  sha«  noli^  Ihelnmirte  ol  the  >MSons  lor  denial   The  OC  estabusn  a   new  etigO^ty  oaia    no<   to  axoe«J  so   month*  irom  the  data  ol  oe«al 

An  rvnai.  «rth  an  .pproacr.>w  P*n>.  al.*c1~*  dale,  or  an  approachm,  mandatory  reMas*  or  expiation  date  -ho  atsc  has  '°^«^»«  .^'^T'J^. 'T  t«J*?  "1!^^ 
Cent*  on^  rt  thai  nnetea  otherilslreiig*.*  under  Bureau  polcy   and  1  tin  e«sts  *  leybmale  documented  need  to.  s-ch  puK^menl.  The  «ngtr,  o-  sta,  at  th.  ,.xy-vTv^.t,      eaiment  Oenie- 
•  to  be  held  lo  ffie  time  necessary  to  establish  residerKe  arx)  erripioytnenL 
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$541.14    Incident  report  and  lnv«ftttgatk>n. 

(a)  Incident  rt'pvrt.  The  Bureau  of 
Prisons  encourages  informal  resolution 
(requiring  consent  of  both  parlies)  of 
incidents  invoivias  violations  of  Bureau 
rpguiations-  However,  when  staff 
witnesses  or  has  a  reasonable  belief 
that  a  violation  of  Bureau  regulations 
has  been  committed  by  an  inmate,  and 
when  staff  considers  informal  resolution 
of  the  incident  inappropriate  or 
unsuccessful,  staff  shall  prepare  an 
Incident  Report  and  promotly  forward  it 
to  the  appropriate  Lieutenant.  Except  for 
prohibited  acts  in  the  Greatest  Severity 
Category,  the  Ueutenant  may  informally 
dispose  of  the  Incident  Report  or 
forward  the  Incident  Report  for 
investigation  consistent  with  the  section. 
The  Lieutenant  shall  expunge  the 
inmate's  file  of  the  Incident  Report  if 
informal  resolution  is  accomplished. 
Only  the  lUC  may  make  a  final 
disposition  on  a  prohibited  act  in  the 
Greatest  Seventy  Category. 

(b)  Investigation.  Staff  shall  conduct 
the  inve.stigation  promptly  unless 
circumstances  beyond  the  control  of  the 
investigator  intervene.  The  investigating? 
officer  should  be  an  employee  of 
supervisory  level  and  may  not  be  the 
employee  reporting  the  incident,  or  one 
who  was  involved  in  the  incident.  \n 
question. 

(1)  When  it  appears  likely  that  the 
incident  may  be  the  subject  of  criminal 
prosecution,  the  investigating  officer 
shall  suspend  the  investigation,  and 
staff  may  not  question  the  inmate  until 
the  Federal  Bureau  of  Investigation  or 
other  investigative  agency  interviews 
have  been  completed  or  until  the  agency 
responsible  for  the  criminal 
investigation  advises  that  staff 
questioning  may  occur. 

(2)  The  inmate  may  receive  a  copy  the 
Incident  Report  prior  to  being  seen  by 
the  investigating  agency.  The 
investigating  officer  (Bureau  of  Prisons) 
shall  give  the  inmate  a  copy  of  the 
Incident  Report  at  the  beginning  of  the 
investigation,  unless  there  is  good  cause 
for  delivery  at  a  later  date,  such  as 
absence  of  the  inmate  from  the 
institution  or  a  medical  condition  which 
argues  against  delivery.  If  the 
investigation  is  delayed  for  any  reason, 
any  employee  may  deliver  the  charge(s) 
to  the  inmate.  The  staff  member  shall 
note  the  date  and  time  the  inmate 
received  a  copy  of  the  Incident  Report. 
The  investigator  shall  also  read  the 
charge(8)  to  the  inmate  and  ask  for  the 
inmate's  statement  concerning  the 
incident  unless  it  appears  likely  that  the 


incident  may  be  the  subject  of  criminal 
prosecution.  The  investigator  shall 
advise  the  mmate  of  the  right  to  remain 
silent  at  all  stages  of  the  disciplmary 
process  but  that  the  inmate's  silence 
may  be  used  to  draw  an  adverse 
inference  against  the  inmate  at  any 
stage  of  the  institutional  disciplinary 
process.  The  investigator  shall  also 
inform  the  inmate  that  the  inmate's 
silence  alone  may  not  be  used  to 
support  a  finding  that  the  inmate  has 
committed  a  prohibited  act.  The 
investigator  shall  then  thoroughly 
investigate  the  incident.  The  investigator 
shall  record  all  steps  and  actions  taken 
on  the  Incident  Report  and  forward  all 
relevant  material  to  the  staff  holding  the 
initial  heanng.  The  inmate  does  not 
receive  a  copy  of  the  Investigation. 
However,  if  the  case  is  ultimately 
forwarded  to  the  Institution  Discipline 
Committee,  the  Committee  shall  give  a 
copy  of  the  investigation  and  other 
relevant  materials  to  the  inmate's  staff 
representative  for  use  in  presentation  on 
the  inmate's  behalf. 

(541.15    Mtialtwarino. 

The  Warden  shall  delegate  to  one  or 
more  institution  staff  members  the 
authonty  and  duty  to  hold  an  imtial 
hearing  upon  completion  of  the 
investigation.  The  Warden  shall 
authorize  these  staff  members  to  impose 
minof  sanctions  (G  through  P)  for 
violation  of  prohibited  act(s).  In  order  to 
ensure  impartiality,  the  appropnate  staff 
member^s)  (hereinafter  usually  referred 
to  as  the  Unit  Discipline  Committee 
(UDCj)  may  not  be  the  reporting  or 
investi^jaling  officer  or  a  witness  to  the 
incident,  or  play  any  significant  part  in 
having  the  charges  referred  to  the  UDC. 
However,  a  staff  member  witnessing  an 
incident  may  serve  on  the  UDC  where 
virtually  every  staff  member  in  the 
institution  witnesses  the  incident  in 
whole  or  in  part.  If  the  UDC  Hnds  at  the 
initial  hearing  that  an  inmate  has 
committed  a  prohibited  act.  the  UDC 
may  impose  minor  dispositions  and 
sanctions.  When  an  alleged  violation  of 
Bureau  rules  is  senoua  and  warrants 
consideration  for  other  than  minor 
sanctions,  the  UDC  shall  refer  the 
charges  to  the  Institution  Discipline 
Committee  for  further  hearing.  The  LTDC 
must  refer  all  greatest  category  charges 
to  the  IDC.  The  following  minimum 
standards  apply  to  initial  hearings  in  all 
institutions. 

(a)  Staff  shall  give  each  inmate 
charged  with  violating  a  Bureau  rule  a 
written  copy  of  the  charge(s)  against  the 


inmate,  ordinarily  within  24  hours  of  the 
time  staff  became  aware  of  the  inmate's 
involvement  in  the  incident 

(b)  F-ach  inmate  so  charged  is  entitled 
to  an  initial  heanng  before  the  UDC. 
ordinarily  held  within  two  work  days 
from  the  time  staff  became  aware  of  the 
inmate's  involvement  in  the  incident. 
This  two  work  day  period  excludes  the 
day  staff  become  aware  of  the  inmate's 
involvement  in  the  incident,  weekends, 
and  holidays. 

(c)  The  inmate  is  entitled  to  be  present 
at  the  initial  hearing  except  during 
deliberaticjns  of  the  decision  makerfs)  or 
when  institutional  secunty  would  be 
jeopardized  by  the  inmate's  presence. 
The  UDC  shall  clearly  document  in  the 
record  of  the  hearing  reasons  for 
excluding  an  inmate  from  the  hearing. 
An  inmate  may  waive  the  right  to  be 
present  at  this  hearing,  provided  that  the 
waiver  is  documented  by  staff  and 
reviewed  by  the  UDC.  A  waiver  may  be 
in  writing,  signed  by  the  inmate,  or  if  the 
inmate  refuses  to  sign  a  waiver,  it  shall 
be  shown  by  a  memorandum  signed  by 
staff  -"d  witnessed  by  a  second  staff 
member  indicating  the  inmate's  refusal 
to  appear  at  the  hearing.  The  UDC  may 
conduct  a  hearing  in  the  absence  of  an 
inmate  when  the  inmate  waives  the  right 
to  appear.  When  an  inmate  escapes  or  is 
otherwise  absent  from  custody,  the  UDC 
shall  conduct  a  hearing  in  the  inmate's 
absence  at  the  institution  in  which  the 
Inmate  was  last  confined. 

(d)  The  inmate  is  entitled  to  make  a 
statement  and  to  present  documentary 
evidence  in  the  inmate's  own  behalf. 

(e)  The  Unit  Disciplme  Committee 
may  informally  resolve  any  High, 
Moderate,  or  Low  Moderate  charge.  The 
UDC  shall  expunge  the  inmate's  file  of 
the  Incident  Report  if  informal 
resolution  is  accomplished. 

(f)  The  Unit  Discipline  Committee 
shall  consider  all  evidence  presented  at 
the  hearing  and  shall  make  a  decision 
based  on  at  least  some  facts,  and  if 
there  is  conflicting  evidence,  it  must  be 
based  on  the  greater  weight  of  the 
evidence.  The  UDC  shall  take  one  of  the 
following  actions: 

(1)  Find  that  the  inmate  committed  the 
prohibited  act  charged  and/or  a  similar 
prohibited  act  if  reflected  in  the  Inadent 
Report; 

(2)  Find  that  the  inmate  did  not 
commit  the  prohibited  act  charged  or  a 
similar  prohibited  act  if  reflected  in  the 
Incident  Report  or 

(3)  Refer  the  case  to  the  IDC  for 
further  hearing. 


The  UDC  shall  give  the  inmate  a  wntten 
copy  of  the  decision  and  disposition  by 
the  close  of  business  the  next  work  day. 
Any  action  taken  as  a  minor  disposition 
is  reviewable  under  the  Administrative 
Remedy  Procedure  (see  Part  542  of  this 
Chapter). 

(g)  The  UDC  shall  prepare  a  record  of 
its  proceedings  which  need  not  be 
verbatim.  A  record  of  the  hearing  and 
supporting  documents  are  kept  in  the 
inmate's  file. 

(h)  When  an  alleged  violation  of 
Bureau  rules  is  serious  and  warrants 
consideration  for  other  than  minor 
sanctions  (G  through  P),  the  UDC  shall 
refer  the  charge(s)  without  indication  of 
findings  as  to  commission  of  the  alleged 
violation  to  the  Institution  Discipline 
Committee  (IDC)  for  hearing  and 
disposition.  The  UDC  shall  forward 
copies  of  all  relevant  documents  to  the 
chairman  of  the  IDC  with  a  brief 
statement  of  reasons  for  the  referral 
along  with  any  recommendations  for 
appropriate  disposition  if  the  IDC  finds 
the  inmate  has  committed  the  act 
charged  and/or  a  similar  prohibited  act. 
The  inmate  whose  charge  is  being 
referred  to  the  Institution  Discipline 
Committee  may  be  retained  in 
administrative  detention  or  other 
restncted  status,  but  the  UDC  may  not 
impose  a  final  disposition  if  the  matter 
is  being  referred  to  the  IDC. 

(i)  W'hen  charges  are  to  be  referred  to 
the  Institution  Ehscipline  Committee,  the 
UDC  shall  advise  the  inmate  of  the 
rights  afforded  at  a  hearing  before  the 
IDC.  The  UDC  shall  ask  the  inmate  to 
indicate  a  choice  of  staff  representative, 
if  any,  and  the  names  of  any  witnesses 
the  inmate  wishes  to  be  called  to  testify 
at  the  hearing  and  what  testimony  they 
are  expected  to  provide.  The  UDC  shall 
advise  the  inmate  that  the  inmate  may 
waive  the  right  to  be  present  at  the  IDC 
hearing,  but  still  elect  to  have  witnesses 
any/or  a  staff  representative  appear  in 
the  inmate's  behalf  at  this  hearing. 

(i)  When  the  Unit  Discipline 
Committee  holds  a  full  hearing  and 
determines  that  the  inmate  did  not 
commit  a  prohibited  act  of  High. 
Moderate  or  Low  Moderate  Seventy,  the 
UDC  shall  expunge  the  inmate's  file  of 
the  Incident  Report  and  related 
documents.  The  UDC  must  refer  to  the 
Institution  Discipline  Committee  all 
incidents  involving  prohibited  acts  of 
Greatest  Severity. 

(k)  The  UDC  may  extend  time  limits 
imposed  in  this  section  for  a  good  cause 
shown  by  the  inmate  or  staff  and 
documented  in  the  record  of  the  heanng. 


§541.16    EstabllshmMtt  and  functioning  of 
Institution  (NsclpUns  Committs*. 

(a)  The  Warden  shall  estabhsh  a 
single  Institution  Discipline  Committee. 
In  the  event  of  a  serious  disturbance  or 
other  emergency,  or  if  an  mmate 
commits  an  offense  in  the  presence  of 
the  IDC  the  Warden  may  estabhsh  more 
than  one  Institution  Discipline 
Committee  with  approval  of  the 
appropriate  Regional  Director. 

(b)  'The  Warden  may  appoint  as  many 
members  to  the  Institution  Discipline 
Committee  as  are  appropnate.  At  least 
three  members,  including  the  chairman, 
shall  be  present  at  any  hearing  to 
constitute  a  quorum.  "The  chairman  and 
at  least  one  member  present  at  the 
hearing  must  be  of  the  department  head 
level  or  higher.  The  third  member  and 
additional  members  of  the  Committee 
need  not  be  of  department  head  level. 
For  the  purpose  of  this  section, 
"department  head"  includes  acting 
department  head.  In  order  to  insure 
impartiality,  no  member  of  the  IDC  may 
be  the  reporting  officer,  investigating 
officer,  or  UDC  member  or  a  witness  to 
the  incident  or  play  any  significant  part 
in  having  the  charge(s)  referred  to  the 
IDC.  However,  a  staff  member 
witnessing  an  incident  may  sit  as  a 
member  of  the  IDC  where  virtually 
every  staff  member  in  the  institution 
witnessed  the  incident  in  whole  or  in 
part. 

(c)  The  Institution  Discipline 
Committee  shall  conduct  hearings,  make 
findings,  and  impose  appropriate 
sanctions  for  incidents  of  inmate 
misconduct  referred  to  it  for  disposition 
following  the  hearing  required  by 

§  541.15  before  the  UDC.  The  IDC  may 
not  hear  any  case  or  impose  any 
sanctions  in  a  case  not  heard  and 
referred  by  the  UDC.  Only  the 
Institution  Discipline  Committee  shall 
have  the  authority  to  impose  or  suspend 
sanctions  A  through  F.  This  Committee 
shall  conduct  reviews  of  inmates  placed 
in  disciplinary  segregation  in 
accordance  with  the  requirements  of 
§  541.20. 

§  541.17    Procedures  In  Institution 
Discipline  Committee  hearings. 

The  Institution  Discipline  Committee 
shall  proceed  as  follows: 

(a)  The  Warden  shall  give  an  inmate 
advance  written  notice  of  the  charge(8) 
against  the  inmate  no  less  than  24  hours 
before  the  inmate's  appearance  before 
the  Institution  Discipline  Committee 
unless  the  inmate  is  to  be  released  from 
custody  within  that  time.  An  inmate 
may  waive  in  writing  the  24-hour  notice 
requirement. 

(b)  The  Warden  shall  provide  an 
inmate  the  service  of  a  full  time  staff 


member  to  represent  the  inmate  at  the 
heanng  before  the  Institution  Discipline 
Committee  should  the  inmate  so  desire. 
The  Warden,  the  members  of  the  IDC. 
the  reporting  officer,  investigating 
officer,  a  witness  to  the  incident  and 
UDC  members  involved  in  the  case  may 
not  act  as  staff  representative.  The 
Warden  may  exclude  other  staff  from 
acting  as  staff  representative  in  a 
particular  case  when  there  is  a  potenbal 
conflict  in  roles.  The  staff  representative 
shall  be  available  to  assist  the  inmate  if 
the  inmate  desires  by  speaking  to 
witnesses  and  by  presenting  favorable 
evidence  to  the  IDC  on  the  ments  of  the 
charge(s]  or  in  extenuation  or  mitigation 
of  the  charge(s).  The  chairman  shall 
arrange  for  the  presence  of  the  staff 
representative  selected  by  the  inmate.  If 
the  staff  member  selected  declmes  or  is 
imavailable  because  of  absence  from 
the  institution,  the  inmate  has  the  option 
of  selecting  another  representative,  or  in 
the  case  of  an  absent  staff  member  of 
waiting  a  reasonable  penod  for  the  staff 
member's  return,  or  of  proceeding 
without  a  staff  representative.  When 
several  staff  members  decline  this  role, 
the  Warden  shall  promptly  appoint  a 
staff  representative  to  assist  the  mmate. 
The  IDC  shall  afford  a  staff 
representative  adequate  time  to  speak 
with  the  inmate  and  interview  requested 
witnesses  where  appropriate.  While  it  is 
expected  that  a  staff  member  will  have 
had  ample  time  to  prepare  prior  to  the 
hearing,  delays  in  the  hearing  to  allow 
for  adequate  preparation  may  be 
ordered  by  the  chairman  of  the 
Institution  Discipline  Committee. 

When  it  appears  that  the  inmate  is  not 
able  to  properly  make  a  presentation  on 
his  own  behalf  (for  example,  an  illiterate 
inmate),  the  Warden  shall  appoint  a 
staff  representative  for  that  inmate,  even 
if  one  is  not  requested. 

(c)  The  inmate  is  entitled  to  make  a 
statement  and  to  present  documentary 
evidence  in  the  inmate's  own  behalf.  An 
inmate  has  the  right  to  submit  names  of 
requested  witnesses  and  have  them 
called  to  testify  and  to  present 
documents  in  the  inmate's  behalf, 
provided  the  calling  of  witnesses  or  the 
disclosure  of  documentary  evidence 
does  not  jeopardize  or  threaten 
institutional  or  an  individual  s  security. 
The  chairman  shall  call  those  witnesses 
who  have  information  directly  relevant 
to  the  chargefs)  and  who  are  reasonably 
available.  This  may  include  witnesses 
from  outside  of  the  institution.  The 
inmate  charged  may  be  excluded  dunng 
the  appearance  of  the  outside  witness. 
The  appearance  of  the  outside  witness 
should  be  in  an  area  of  the  institution  in 
which  outside  visitors  are  usually 
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allowed.  The  chairman  need  not  call 
repetitive  witnesses.  The  reporting 
officer  and  other  adverse  witnesses 
need  not  be  called  if  their  knowledge  of 
the  incident  is  adequately  summarized 
in  the  Incident  Report  and  other 
investigative  materials  supplied  to  the 
IDC.  The  chairman  shall  request 
submission  of  written  statements  from 
unavailable  witnesses  who  have 
information  directly  relevant  to  the 
charge(8).  The  chairman  shall  document 
reasons  for  declining  to  call  requested 
witnesses  in  the  IDC  report,  or.  if  the 
reasons  are  confidential,  in  a  separate 
report,  not  available  to  the  inmate.  The 
inmate's  staff  representative,  or  when 
the  inmate  waives  staff  representation 
members  of  the  Committee,  shall 
question  witnesses  requested  by  the 
inmate  who  are  called  before  the  IDC. 
The  inmate  who  has  waived  staff 
representation  may  submit  questions  for 
requested  witnesses  in  writing  to  the 
Committee.  The  inmate  may  not 
question  any  witness  at  the  hearing. 

(d)  An  inmate  has  the  right  to  be 
present  throughout  the  Institution 
Discipline  Committee  hearing  except 
during  deliberations  of  the  Committee  or 
when  institutional  security  would  be 
jeopardized.  The  chairman  must 
document  in  the  record  the  reasonfs)  for 
excluding  an  inmate  from  the  hearing. 
An  inmate  may  waive  the  right  to  be 
present  at  the  hearing,  provided  that  the 
waiver  is  documented  by  staff  and 
reviewed  by  the  IDC.  A  waiver  may  be 
in  writing,  signed  by  the  inmate,  or  if  the 
inmate  refuses  to  sign  a  waiver,  it  shall 
be  shown  by  a  memorandum  signed  by 
staff  and  witnessed  by  a  second  staff 
member  indicating  the  inmate's  refusal 
to  appear  at  the  hearing.  The  Committee 
may  conduct  a  hearing  in  the  absence  of 
an  inmate  when  the  inmate  waives  the 
right  to  appear.  When  an  inmate 
escapes  or  is  otherwise  absent  from 
custody,  the  Institution  Discipline 
Committee  shall  conduct  a  hearing  in 
the  inmate's  absence  at  the  institution  in 
which  the  inmate  was  last  confined. 
When  an  inmate  returns  to  custody 
following  absence  during  which 
sanctions  were  imposed  by  the  IDC,  the 
Warden  shall  have  the  charges  reheard 
before  the  Institution  Discipline 
Committee  ordinarily  within  60  days 
after  the  inmate's  arrival  at  the 
institution  to  which  the  inmate  is 
designated  after  return  to  custody,  and 
following  appearance  before  the  Unit 
Discipline  Committee  at  that  institution. 
The  UDC  shall  ensure  that  the  inmate 
has  all  rights  required  for  appearance  at 
the  Institution  Discipline  Committee, 
including  delivery  of  charge(s), 
advisement  of  the  right  to  remain  silent 


and  other  rights  to  be  exercised  at  the 
IDC.  All  the  applicable  procedural 
requirements  of  Institution  Discipline 
Committee  heanngs  apply  to  this 
rehearing,  except  that  written 
statements  of  witnesses  not  readily 
available  may  be  liberally  used  instead 
of  in-person  witnesses.  The  IDC  upon 
rehearing  may  affirm  the  eariier  action 
taken,  may  dismiss  the  charge(8),  may 
modify  the  finding  of  the  original  IDC  as 
to  the  offense  which  was  committed,  or 
may  modify  but  may  not  increase  the 
sanctions  previously  imposed  in  the 
inmate's  absence. 

(e)  The  IDC  may  refer  the  case  back  to 
the  UDC  for  further  information  or 
disposition.  The  IDC  may  postpone  or. 
at  any  time  prior  to  making  a  decision  as 
to  whether  or  not  a  prohibited  act  was 
committed,  may  continue  the  hearing 
until  a  later  date  whenever  further 
investigation  or  more  evidence  is 
needed.  A  postponement  or  continuance 
must  be  for  good  cause  (determined  by 
the  IDC  chairman)  shown  by  the  inmate 
or  staff  and  should  be  documented  in 
the  record  of  the  hearing. 

(f)  The  IDC  shall  consider  all  evidence 
presented  at  the  hearing  and  shall  make 
a  decision  based  on  at  least  some  facts, 
and  if  there  is  conflicting  evidence,  it 
must  be  based  on  the  greater  weight  of 
the  evidence.  The  Committee  shall  find 
that  the  inmate  either 

(1)  Committed  the  prohibited  act 
charged  and/or  a  similar  prohibited  act 
if  reflected  in  the  Incident  Report;  or 

(2)  Did  not  commit  the  prohibited  act 
charged  or  a  similar  prohibited  act  if 
reflected  in  the  Incident  Report 
When  a  disciplinary  committee  decision 
is  based  on  confidential  informal 
information,  the  UDC  or  IDC  shall 
document,  ordinarily  in  the  committee 
report,  its  finding  as  to  the  reliability  of 
each  confidential  informant  relied  on 
and  the  factual  basis  for  that  finding. 
When  it  appears  that  this 
documentation  in  the  committee  report 
would  reveal  the  confidential 
informant's  identify,  the  finding  as  to  the 
reliabihty  of  each  confidential  informal 
relied  on  and  the  factual  basis  for  that 
finding  shall  be  made  part  of  the  hearing 
record  in  a  separate  report,  prepared  by 
the  IDC  chairman,  not  available  to  the 
inmate. 

(g)  The  Institution  Discipline 
Committee  shall  prepare  a  record  of  its 
proceedings  which  need  not  be 
verbatim.  This  record  must  be  sufficient 
to  document  the  advisement  of  inmate 
rights,  the  Committee's  findings,  the 
Committee's  decision  and  the  specific 
evidence  relied  on  by  the  Committee, 
and  must  include  a  brief  statement  of 
the  reasons  for  the  sanctions  imposed. 


The  evidence  relied  upon,  the  decision, 
and  the  reasons  for  the  actions  taken 
must  be  set  out  in  specific  terms  unless 
doing  80  would  jeopardize  institutional 
security.  The  IDC  shall  give  the  inmate  a 
written  copy  of  the  decision  and 
disposition,  ordinarily  within  10  days  of 
the  IDC's  decision. 

(h)  A  record  of  the  hearing  and 
supporting  documents  are  to  be  kept  in 
the  inmate  central  file. 

(i)  The  Institution  Discipline 
Committee  shall  expunge  an  inmate's 
file  of  the  Incident  Report  and  related 
documents  whenever  the  Committee 
finds  the  inmate  did  not  commit  a 
prohibited  act.  The  requirement  for 
expunging  the  inmate's  file  does  not 
preclude  maintaining  for  research 
purposes  copies  of  disciplinary  actions 
resulting  in  "not  guilty"  findings  in  a 
master  file  separate  from  the  inmate's 
institution  file.  However,  institution  staff 
may  not  use  or  allow  the  use  of  the 
contents  of  this  master  file  in  a  manner 
which  would  adversely  affect  the 
inmate.  Likewise,  the  expungement 
requirement  does  not  require  the 
destruction  of  medical  reports  or  other 
reports  relating  to  a  particular  inmate 
which  must  be  maintained  to  document 
medical  or  other  treatment  given  in  a 
special  housing  unit.  If  an  inmate's 
conduct  during  one  continuous  incident 
may  constitute  more  than  one  prohibited 
act,  and  if  the  incident  is  reported  in  a 
single  incident  Report,  and  if  the  IDC 
finds  the  inmate  has  not  committed 
every  prohibited  act  charged,  or  if  the 
IDC  finds  that  the  inmate  has  committed 
a  prohibited  act(s)  other  than  the  act(8) 
charged,  then  the  IDC  shall  record  its 
findings  clearly  and  shall  change  the 
Incident  Report  to  show  only  the 
incident  and  code  references  to  charges 
which  were  proved.  Institution  staff  may 
not  use  the  existence  of  charged  but 
unproved  misconduct  against  the 
Inmate. 

§  54 1  1 8     DI»poslttona  of  th«  Institution 
Dl*clpiln«  Co(nmttt*«. 

The  Institution  Discipline  Committee 
has  available  a  broad  range  of  sanctions 
and  dispositions  when  it  has  completed 
a  hearing.  The  Institution  Discipline 
Committee  may  do  any  of  the  following: 

(a)  Dismiss  any  charge(s)  before  it 
upon  a  finding  that  the  inmate  did  not 
commit  the  prohibited  act(s).  The  IDC 
shall  order  the  record  of  charge(s) 
expunged  upon  such  finding. 

(b)  Impose  sanctions  A  through  P  as 
provided  in  9  541.13. 

(c)  Suspend  the  execution  of  a 
sanction  it  imposes  as  provided  in 
§541.13. 


§S41.t9    AppMta  from  Unit  Discipline 
ConwnittA*  or  InsMuMon  DiiClpNnc 
CoinMHtoo  Acboiw. 

At  the  time  the  Unit  Discipline 
Committee  or  Institution  Discipline 
Committee  gives  an  inmate  written 
notice  of  its  decision,  they  shall  also 
advise  the  inmate  that  the  inmate  may 
appeal  the  decision  within  15  calendar 
days  from  the  date  that  the  inmate 
receives  the  written  notice  under 
Administrative  Remedy  Procedures  (see 
Part  542  of  this  Chapter).  On  appeals. 
the  Warden.  Regional  Director,  or 
General  Counsel  may  approve,  modify, 
reverse,  or  send  back  with  directions, 
including  ordering  a  rehearing,  any 
disciplinary  action  of  the  Unit  Discipline 
Committee  or  Institution  Discipline 
Committee  but  may  not  increase  any 
valid  sanction  imposed.  On  appeals,  the 
Warden,  Regional  Director,  or  General 
Counsel  shall  consider: 

(a)  Whether  the  Unit  Discipline 
Committee  or  the  Institution  Discipline 
Committee  substantially  complied  with 
the  regulations  on  inmate  discipline; 

(b)  Whether  the  Unit  Discipline 
Committee  or  Institution  Discipline 
Committee  based  its  decision  on  some 
facts,  and  if  there  was  conflicting 
evidence,  whether  the  decision  was 
based  on  the  greater  weight  of  the 
evidence;  and 

(c)  Whether  an  appropriate  sanction 
was  imposed  according  to  the  severity 
level  of  the  prohibited  act. 

§  541.20  Justtflcation  for  ptacvment  in 
dis:Hptinary  Mgrogatkxi  and  rwiew  of 
InmatM  In  di«dpNnafy  Mgrogatioa 

(a)  Elxcept  as  provided  in  paragraph 
(b)  of  this  section,  an  inmate  may  be 
placed  in  discipliary  segregation  only  by 
order  of  the  Institution  Discipline 
Committee  following  a  hering  in  which 
the  inmate  has  been  found  to  have 
committed  a  prohibited  ac*  in  the 
Greatest.  High,  or  Moderate  Category,  or 
a  repeated  offense  in  the  Low  Moderate 
Category.  The  IDC  may  order  placement 
in  disciplinary  segregation  only  when 
other  available  dispositions  are 
inadequate  to  achieve  the  purpose  of 
punishment  and  deterrence  necessary  to 
regulate  an  inmate's  behavior  within 
acceptable  limits. 

(b)  The  Warden  may  temporarily  (not 
exceeding  five  days)  move  an  inmate  to 
a  more  secure  cell  (which  may  be  in  an 
area  ordinarily  set  aside  for  disciplinary 
segregation  and  which  therefore 
requires  the  withdrawal  or  privileges 
ordinarily  afforded  in  administrative 
detention  status,  until  a  hearing  before 
the  Institution  Discipline  Committee  can 
be  held)  who  (1)  is  causing  a  serious 
disruption  (threatening  life,  serious 
bodily  harm,  or  property)  in 


administrative  detention,  (2)  cannot  be 
controlled  within  the  physical  confines 
of  administrative  detention,  and  (3)  upon 
advice  of  appropriate  medical  staff, 
does  not  require  confinement  in  the 
institxjtion  hospital  for  mental  or 
physical  treatment,  or  who  would 
ordinarily  be  housed  in  the  institution 
hospital  for  mental  or  physical 
treatment,  but  who  cannot  safely  be 
housed  there  because  the  hospital  does 
not  have  a  room  or  cell  with  adequate 
security  provisions.  The  Warden  may 
delegate  this  authority  no  further  than  to 
the  official  in  charge  of  the  institution  at 
the  time  the  move  is  necessary, 
(c)  The  Institution  Discipline 
Committee  shall  conduct  a  hearing  and 
formally  review  the  status  of  each 
inmate  who  spends  seven  continuous 
days  in  disciplinary  segregation  and 
thereafter  shall  review  these  cases  on 
the  record  in  the  inmate's  absence  each 
week  and  shall  conduct  a  hearing  and 
formally  review  these  cases  at  least 
once  every  30  days.  The  inmate  appears 
before  the  IDC  at  the  30-day  hearings, 
unless  the  inmate  waives  the  right  to 
appear.  A  waiver  may  be  in  writing, 
signed  by  the  inmate,  or  if  the  inmate 
refuses  to  sign  a  waiver,  it  shall  be 
shown  by  a  memorandum  signed  by 
staff  and  witnessed  by  a  second  staff 
member  indicating  the  inmate's  refusal 
to  appear  at  the  hearing.  Staff  shall 
conduct  a  psychiatric  or  psychological 
assessment,  including  a  personal 
interview,  when  disciplinary  segregation 
continues  beyond  30  days.  The 
assessment,  submitted  to  the  Committee 
in  a  written  report,  shall  address  the 
inmate's  adjustment  to  surroundings  and 
the  threat  the  inmate  poses  to  self,  staff 
and  other  inmates.  Staff  shall  conduct  a 
similar  psychiatric  or  psychological 
assessment  and  report  at  subsequent 
one-month  intervals  if  segregation 
continues  for  this  extended  period. 

(d)  The  Institution  Discipline 
Committee  may  release  an  inmate  from 
disciplinary  segregation  earlier  than  the 
sanction  initially  imposed  when  the 
Committee  finds  that  continuation  in 
disciplinary  segregation  is  no  longer 
necessary  to  regulate  the  inmate's 
^^^havior  within  acceptable  limits  or  for 
fulfilling  the  purpose  of  punishment  and 
deterrence  which  initially  resulted  in  the 
'   inmate's  placement  in  disciplinary 
segregation  status.  The  Committee  may 
not  increase  any  previously  imposed 
sanction. 

§541,21    Condlttons  of  disciplinary 
ssgrsgatlon. 

(a)  Disciplinary  segregation  is  the 
status  of  confinement  of  an  inmate 
housed  in  a  special  housing  unit  in  a  cell 
either  alone  or  with  other  inmates. 


separated  from  the  general  population. 
Inmates  housed  in  disciplinary 
segregation  have  significantly  fewer 
privileges  than  those  housed  in 
administrative  detention. 

(b)  The  Warden  shall  maintain  for 
each  segregated  inmate  basic  living 
levels  of  decency  and  humane 
treatment  regardless  of  the  purpose  for 
which  the  inmate  has  been  segregated. 
Living  conditions  may  not  be  modified 
for  the  purpose  of  reinforcing  acceptable 
behavior  and  different  levels  of  living 
arrangements  will  not  be  established. 
Where  it  is  determined  necessary  to 
deprive  an  inmate  of  a  usually 
authorized  item,  staff  shall  prepare 
written  documentation  as  to  the  basis 
for  this  action,  and  this  document  wiU 
be  signed  by  the  Warden,  indicating  the 
Warden's  review  and  approval 

(c)  The  basic  living  standards  for 
segregation  are  as  follows: 

(1)  Segregation  conditions.  The 
quarters  used  for  segregation  must  be 
well-ventilated,  adequately  lighted, 
appropriately  heated  and  mamtained  m 
a  sanitary  condition  at  all  times.  All 
cells  must  be  equipped  with  beds.  Strip 
cells  may  not  be  a  part  of  the 
segregation  unit  Any  strip  cells  which 
are  utilized  must  be  a  part  of  the 
medical  facility  and  under  the 
supervision  and  control  of  the  medical 
staff. 

(2)  Cell  occupancy.  Except  in 
emergencies,  the  number  of  inmates 
confined  to  each  cell  or  room  may  not 
exceed  the  number  for  which  the  space 
was  designated.  The  Warden  may 
approve  temporary  excess  occupancy  if 
the  Warden  finds  there  is  an  emergency 
requiring  this  action. 

(3)  Clothing  and  bedding.  An  inmate 
in  segregation  may  wear  normal 
institution  clothing  but  may  not  have  a 
belt  Staff  shall  furnish  a  mattress  and 
bedding.  Cloth  or  paper  slippers  may  be 
substituted  for  shoes  at  the  discretion  of 
the  Warden.  An  inmate  may  not  be 
segregated  without  clothing,  mattress, 
blankets  and  pillow,  except  when 
prescribed  by  the  medical  officer  for 
medical  or  psychiatric  reasons.  Inmates 
in  special  housing  status  will  be 
provided,  as  nearly  as  practicable,  the 
same  opportunity  for  the  issue  and 
exchange  of  clothing,  bedding,  and 
linen,  and  for  laundry  as  inmates  in  the 
general  population.  Exceptions  to  this 
procedure  may  be  permitted  only  when 
found  necessarj'  by  the  Warden  or 
designee.  Any  exception,  and  the 
reasons  for  this,  must  be  recorded  in  the 
unit  log. 

(4)  Food.  Staff  shall  give  a  segregated 
inmate  nutritionally  adequate  meals, 
ordinarily  from  the  menu  of  the  day  for 
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the  institution.  Staff  may  dispense 
disposable  utensils  when  necessary. 

(5)  Personal  hygiene.  Segregated 
inmates  shall  have  the  opportunity  to 
maintain  an  acceptable  level  of  personal 
hygiene.  Staff  shall  provide  toilet  tissue, 
wash  basin,  tooth  brush,  eye  glasses, 
shaving  utensils,  etc..  as  needed.  Staff 
may  issue  a  retrievable  kit  of  toilet 
articles.  Each  segregated  inmate  shall 
have  the  opportunity  to  shower  and 
shave  at  least  three  times  a  week,  unless 
these  procedures  would  present  an 
undue  security  hazard.  This  security 
hazard  will  be  documented  and  signed 
by  the  Warden,  indicating  the  Warden's 
review  and  approval.  Inmates  in  special 
housing  will  be  provided,  where 
practicable,  barbering  and  hair  care 
services.  Exceptions  to  this  procedure 
may  be  permitted  only  when  found 
necessary  by  the  Warden  or  designee. 

(6)  Exercise.  Staff  will  permit  each 
segregated  inmate  no  less  than  five 
hours  exercise  each  week.  Exercise 
should  be  provided  in  five  one-hour 
periods,  on  five  different  days,  but  if 
circumstances  require,  one-half  hour 
periods  are  acceptable  if  the  five-hour 
minimum  and  different  days  schedule  is 
maintained.  These  provisions  must  be 
carried  out  unless  compelling  security  or 
safety  reasons  dictate  otherwise. 
Institution  staff  shall  document  these 
reasons. 

Exercise  periods,  not  to  exceed  one 
week,  may  be  withheld  from  an  inmate 
by  order  of  the  Warden,  upon 
recommendation  of  the  Institution 
Discipline  Committee.  This 
recommendation  may  be  made  only 
following  a  hearing  before  the  IDC.  the 
hearing  to  be  held  in  accordance  with 
the  provisions  of  %  541.17.  following 
those  provisions  which  are  appropriate 
to  these  circumstances,  and  only  upon  a 
finding  by  the  IDC  that  the  actions  of  the 
segregated  inmate  pose  a  threat  to  the 
safety  or  health  conditions  of  the  unit. 

(7)  Personal  property.  Institution  staff 
shall  ordinarily  impound  personal 
property. 

(8)  Reading  material.  Staff  shall 
provide  a  reasonable  amount  of 
nonlegal  readmg  material,  not  to  exceed 
five  books  per  inmate  at  any  one  time, 
on  a  circulating  basis.  Staff  shall 
provide  the  inmate  opportunity  to 
possess  religious  scriptures  of  the 
inmate's  faith.  As  to  legal  materials,  see 
Part  543.  Subpart  B. 

(9)  Supervision.  In  addition  to  the 
direct  supervision  afforded  by  the  unit 
officer,  a  member  of  the  medical 
department  and  one  or  more  responsible 
officers  designated  by  the  Warden 
(ordinarily  a  Lieutenant)  shall  see  each 
segregated  inmate  daily.  Including 
weekends  and  holidays.  Members  of  the 


program  staff,  including  unit  staff,  shall 
arrange  to  visit  inmates  in  special 
housing  within  a  reasonable  lime  after 
receiving  the  inmate's  request. 

(10)  Correspondence  and  visits.  As  to 
correspondence  privileges,  see  Part  540. 
Subpart  B.  Staff  shall  make  reasonable 
effort  to  notify  approved  social  visitors 
of  any  necessary  restriction  on  ordinary 
visiting  procedures  so  that  they  mny  be 
spared  disappointment  and  unnecessary 
inconvenience.  If  ample  time  for 
correspondence  exists,  staff  may  place 
the  burden  of  this  notification  to  visitors 
on  the  inmate.  As  to  general  visiting  and 
telephone  privileges,  see  Part  540. 
Subpart  D  and  Subpart  1.  In  respect  to 
legaL  religious,  and  privileged  outgoing 
mail,  the  relevant  regulations  must  be 
followed  by  institution  staff  (see  Parts 
540.  543,  and  548  of  this  Chapter). 

S  S41.22    Administrative  detentton. 

Administrative  dclention  is  the  status 
of  confinement  of  an  inmate  in  a  special 
housing  unit  in  a  cell  either  by  self  or 
with  other  inmates  which  serves  to 
remove  the  irunate  from  the  general 
population. 

(a)  Placement  in  administrative 
detention.  The  Warden  may  delegate 
authority  to  place  an  inmate  in 
administrative  detention  to  Lieutenants. 
Prior  to  the  inmate's  placement  in 
administrative  detention,  the  Lieutenant 
is  to  review  the  available  information 
and  determine  whether  the  inmate's 
placement  in  administrative  detention  is 
warranted.  The  Warden  may  place  an 
inmate  in  administrative  detention  when 
the  inmate  is  in  holdover  status  (i.e.,  en 
route  to  a  designated  institution)  during 
transfer,  or  is  a  new  commitment 
pending  classification.  The  Warden  may 
also  place  an  inmate  in  administrative 
detention  when  the  inmate's  continued 
presence  in  the  general  population  poses 
a  serious  threat  to  life,  property,  self, 
staff,  other  inmates  or  to  the  security  or 
orderly  nmning  of  the  institution  and 
when  the  inmate: 

(1)  Is  pending  a  hearing  for  a  violation 
of  Bureau  regulations; 

(2)  Is  pending  an  investigation  of  a 
violation  of  Bureau  regulations: 

(3)  Is  pending  investigation  or  trial  for 
a  criminal  act: 

(4)  Is  pending  transfer 

(5)  Requests  admission  to 
administrative  detention  for  the  inmate's 
own  protection,  or  staff  determines  that 
admission  to  or  continuation  in 
administrative  detention  is  necessary 
for  the  inmate's  own  protection  (see 

S  541.23):  or 

(6)  Is  terminating  confinement  in 
disciplinary  segregation  and  placement 
in  general  population  is  not  prudent.  The 
Institution  Discipline  Committee  is  to 


advise  the  inmate  of  this  determination 
and  the  reasons  for  such  action. 

(i)  In  Security  I>evel  1  through  5  and  in 
Administrative  type  institutions,  staff 
ordinarily  within  90  days  of  an  inmate's 
placement  in  post-disciplinary 
detention,  shall,  except  for  pretrial 
inmates,  either  return  the  inmate  to  the 
general  inmate  population  or  request 
regional  level  assistance  to  effect  a 
transfer  to  a  more  suitable  institution. 

(ii)  The  Assistant  Director. 
Correctional  Programs  Division,  shall 
review  for  purpose  of  making  a 
disposition,  the  case  of  an  inmate  not 
transferred  from  post-disciplinar>' 
detention  within  the  timeframe  specifii  d 
in  paragraph  (a)(6)  (i)  of  this  section. 

(iii)  In  Security  Level  6  institutions, 
staff  will  attempt  to  adhere  to  the  90-day 
limit  for  an  inmate's  placement  in  post- 
disciplinary  detention.  Because  security 
needs  required  for  an  inmate  in  a 
Security  Level  6  institution  may  not  be 
available  outside  of  post-disciplinary 
detention,  the  Warden  may  approve  an 
extension  of  this  placement  upon 
determining  in  writing  that  it  is  not 
practicable  to  release  the  inmate  to  the 
general  inmate  population  or  to  effect  a 
transfer  to  a  more  suitable  institution. 

(iv)  The  appropriate  Regional  Director 
and  the  Assistant  Director.  Correctional 
Programs  Division,  shall  review  for 
purpose  of  making  a  disposition,  the 
case  of  an  inmate  in  a  Security  Level  6 
institution  not  transferred  from  post- 
disciplinary  detention  within  the  90-day 
timeframe  specified  in  paragraph 
(a)(6)(iii)  of  this  section.  A  similar, 
subsequent  review  shall  be  conducted 
every  60-90  days  if  post-disciplinary 
detention  continues  for  this  extended 
period. 

(b)  Memorandum  detailing  reasons 
for  placement.  The  Warden  shall 
prepare  a  memorandum  detailing  the 
reasons  for  placing  an  inmate  in 
administrative  detention,  with  a  copy 
given  to  the  inmate,  provided 
institutional  security  is  not  compromised 
thereby.  Staff  shall  deliver  this 
memorandum  to  the  inmate  within  24 
hours  of  the  inmate's  placement  in 
administrative  detention,  unless  this 
delivery  is  precluded  by  exceptional 
circumstances.  A  memorandum  is  not 
necessary  for  an  inmate  placed  in 
administrative  detention  when  this 
placement  is  a  direct  result  of  the 
inmate's  holdover  status. 

(c)  Review  of  inmates  housed  in 
administrative  detention.  (1)  Except  as 
otherwise  provided  in  paragraphs  (c)(2) 
and  (c)(3)  of  this  section,  the  Warden 
shall  designate  appropriate  staff  to 
review  the  status  of  inmates  housed  in 
administrative  detention.  The  reviewing 


authority  shall  conduct  a  record  review 
within  three  work  days  of  the  inmate's 
placement  in  administrative  detention 
and  shall  hold  a  hearing  and  formally 
review  the  status  of  each  inmate  who 
spends  seven  continuous  days  in 
administrative  detention,  and  thereafter 
shall  review  these  cases  on  the  record 
(in  the  inmate's  absence)  each  week, 
and  shall  hold  a  hearing  and  review 
these  cases  formally  at  least  every  30 
days.  The  inmate  appears  before  the 
reviewing  authority  at  the  hearing 
unless  the  inmate  waives  the  right  to 
appear.  A  waiver  may  be  in  writing, 
signed  by  the  inmate,  or  if  the  inmate 
refuses  to  sign  a  waiver,  it  shall  be 
shown  by  a  memorandum  signed  by 
staff  and  witnessed  by  a  second  staff 
member  indicating  the  inmate's  refusal 
to  appear  at  the  hearing.  Staff  shall 
conduct  a  psychiatric  or  psychological 
assessment,  including  a  personal 
interview,  when  administrative 
detention  continues  beyond  30  days. 
The  assessment,  submitted  to  the 
reviewing  authority  in  a  written  report, 
shall  address  the  inmate's  adjustment  to 
surroundings  and  the  threat  the  inmate 
poses  to  self,  staff  and  other  inmates. 
Staff  shall  conduct  a  similar  psychiatric 
or  psychological  assessment  and  report 
at  subsequent  one-month  intervals 
should  detention  continue  for  this 
extended  period.  Administrative 
detention  is  to  be  used  only  for  short 
periods  of  time  except  where  an  inmate 
needs  long-tjrm  protection  (see 
§  541.23),  or  where  there  are  exceptional 
circumstances,  ordinarily  tied  to 
security  or  complex  investigative 
concerns.  An  inmate  may  be  kept  in 
administrative  detention  for  longer  term 
protection  only  if  the  need  for  such 
protection  is  documented  by  the 
reviewing  authority.  Provided 
institutional  security  is  not 
compromised,  the  inmate  shall  receive 
at  each  formal  review  a  written  copy  of 
staffs  decision  and  the  basis  for  this 
finding.  The  reviewing  authority  shall 
release  an  inmate  from  administrative 
detention  when  reasons  for  placement 
cease  to  exist. 

(2)  The  Warden  shall  designate 
appropriate  staff  to  meet  weekly  with  an 
inmate  in  administrative  detention  when 
this  placement  is  a  direct  result  of  the 
inmate's  holdover  status.  Staff  shall  also 


review  this  type  of  case  on  the  record 
each  week. 

(3)  When  an  inmate  is  placed  in 
administrative  detention  for  protection, 
but  not  at  that  inmate's  request,  the 
Warden  or  designee  is  to  review  the 
inmate's  status  within  two  work  days  of 
this  placement  to  determine  if  continued 
protective  custody  is  necessary.  A 
formal  hearing  is  to  be  held  within  seven 
days  of  the  inmate's  placement  (see 
§  541.23,  Protection  Cases). 

(d)  Conditions  of  administrative 
detention.  The  basic  level  of  conditions 
as  described  in  §  541.21(c)  for 
disciplinary  segregation  also  apply  to 
administrative  detention.  If  consistent 
with  available  resources  and  the 
security  needs  of  the  unit,  the  Warden 
shall  give  an  inmate  housed  in 
administrative  detention  the  same 
general  privileges  given  to  inmates  in 
the  general  population.  This  includes. 
but  is  not  limited  to,  providing  an  inmate 
with  the  opportunity  for  participation  in 
an  education  program,  library  services, 
social  services,  counseling,  religious 
guidance  and  recreation.  Unless  there 
are  compelling  reasons  to  the  contrary, 
institutions  shall  provide  commissary 
privileges  and  reasonable  amounts  of 
personal  property.  An  inmate  in 
administrative  detention  shall  be 
permitted  to  have  a  radio,  provided  that 
the  radio  is  equipped  with  ear  plugs. 
Exercise  periods,  at  a  minimum,  will 
meet  the  level  established  for 
disciplinary  segregation  and  will  exceed 
this  level  where  resources  are  available. 
The  Warden  shall  give  an  inmate  in 
administrative  detention  visiting, 
telephone,  and  correspondence 
privileges  in  accordance  with  Part  540  of 
this  Chapter.  The  Warden  may  restrict 
for  reasons  of  security,  fire  safety,  or 
housekeeping  the  amount  of  personal 
property  that  an  inmate  may  retain 
while  in  administrative  detention. 

§  54  U3    Protection  cases. 

(a)  Staff  may  consider  the  following 
categories  of  inmates  as  protection 
cases: 

(1)  Victims  of  inmate  assaults; 

(2)  Inmate  informants: 

(3)  Inmates  who  have  received  inmate 
pressure  to  participate  in  sexual 
activity; 


(4)  Inmates  who  seek  protection 
through  detention,  claiming  to  be  former 
law  enforcement  officers,  informants,  or 
others  in  sensitive  law  enforcement 
positions,  whether  or  not  there  is  official 
information  to  verify  the  claim; 

(5]  Inmates  who  have  previously 
served  as  inmate  gun  guards,  dog 
caretakers,  or  in  similar  positions  in 
state  or  local  correctional  facilities; 

(6)  Inmates  who  refuse  to  enter  the 
general  population  because  of  alleged 
pressures  from  other  unidentified 
inmates; 

(7)  Inmates  who  will  not  provide,  and 
as  to  whom  staff  cannot  determine,  the 
reason  for  refusal  to  return  to  the 
general  population;  and 

(8)  Inmates  about  whem  staff  has 
good  reason  to  believe  the  inmate  is  in 
serious  danger  of  bodily  harm. 

(b)  Inmates  who  are  placed  in 
administrative  detention  for  protection, 
but  not  at  their  own  request  or  beyond 
the  time  when  they  feel  they  need  to  be 
detained  for  their  owrn  protection,  are 
entided  to  a  hearing,  no  later  than  seven 
days  from  the  time  of  their  admission  (or 
from  the  time  of  their  detention  beyond 
their  own  consent).  This  hearing  is 
conducted  in  accordance  with  the 
procedural  requirements  of  §  541.17,  as 
to  advance  written  notice,  staff 
representation,  right  to  make  a 
statement  and  present  documentary 
evidence,  to  request  witnesses,  to  be 
present  throughout  the  hearing,  and 
advance  advisement  of  inmate  rights  at 
the  hearing,  and  as  to  making  a  record 
of  the  proceedings. 

(c)  Ordinarily,  staff  may  place  an 
inmate  in  administrative  detention  as 
provided  in  paragraph  (a)  of  this  section 
relating  to  protection  cases,  for  a  period 
not  to  exceed  90  days.  Staff  shall  clearly 
document  in  the  record  the  reasons  for 
any  extension  beyond  this  90-day 
period. 

(d)  Where  appropriate,  staff  shall  first 
attempt  to  place  the  irunate  in  the 
general  population  of  their  particular 
facility.  Where  inappropriate,  staff  shall 
clearly  document  the  reason(s)  and  refer 
the  case,  with  all  relevant  material,  to 
their  Regional  Director,  who,  upon 
review  of  the  material,  may  order  the 
transfer  of  a  protection  case. 

(FR  Doc.  87-12470  Filed  ft-1-87;  8:45  am] 
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Preemption  waiver,  20777 
Meetings: 
Science  Advisory  Board,  20778 

State-FIFRA  Issues  Research  and  Evaluation  Group,  20779 
Toxic  and  hazardous  substances  control: 

Confidential  business  information;  access  by  Congress. 
20778 

Executive  Office  of  the  President 
See  Presidential  Documents 

Farmers  Home  Administration 
RULXS 

Loan  and  grant  programs: 
Multiple  family  housing  borrowers  and  grant  recipients; 
management  and  supervision,  20697 

Federal  Aviation  Administration 

RULES 

Air  carriers  certification  and  operations: 

Protective  breathing  equipment,  20950 
Airworthiness  directives: 

British  Aerospace,  20698 

McDonnell  Douglas,  20699,  20700 
(2  documents) 

Mitsubishi  Heavy  Industries,  Ltd.,  20701 
Navigational  facilities,  non-Federal; 

Microwave  landing  system  transition  policy,  20703 
Transition  areas,  20702.  20703 

(2  documents) 
PROPOSED  RULES 
Air  carriers  certification  and  operations: 

Emergency  evacuation  systems  and  components; 
mandatory  reporting,  20982 
Airworthiness  directives: 

Aerospatiale.  20721 

British  Aerospace.  20722 
Airworthiness  standards: 

Roforcraft,  normal  and  transport  category;  occupant 
restraint.  20938 
VOR  Federal  airways;  correction,  20825 

NOTICES 

Advisory  circulars;  availability,  etc.: 
Normal  category  and  transport  category  rotorcrafl  seats; 
dynamic  evaluation,  20947 

Federal  Communications  Commission 

RULES 

Common  carrier  services: 

Nonstnictiu-al  safeguards  for  provision  of  enhanced 
services  (Computer  III  proceeding),  20714 
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Federal  Deposit  Insurance  Corporation 

NOTICES 

.Ancncy  information  collection  activities  under  OMB  review. 
20779 
(2  documents) 

Federal  Election  Commission  ..- 

RULES 

Picsuiential  primary  and  general  election  candidates;  public 
financing 
Transmittal  to  Congress,  2r>«ft4 

Federal  Emergency  Management  Agency 

NOTICES 

.\;^(ti(  y  information  collection  activities  under  OMB  review. 
:'0780 

Federal  Energy  Regulatory  Commission 

RULES 

HonneviUe  Power  Administration;  confirmation  of  rates. 
20704 

PROPOSED  RULES 

\  ii;i[  li  gts  companies  (Natural  Gas  Act),  etc.: 
Pnn  hased  gas  adjustment  regulations,  20828 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 

El  Paso  Electric  Co.  et  al..  20767 
1  lydroelectric  applications,  20768 
Small  power  production  and  cogeneration  facilities; 
qualifying  status: 

First  Energy  Associates  et  al..  20775 
Applications,  hearings,  determinations,  etc.: 

Arizona  Public  Service  Co.,  20776 

Public  Service  Commission  of  District  of  Columbia,  20776 

United  Illuminating  Co.,  20777 

Utah  Power  &  Light  Co..  20777 

Federal  Highway  Administration 

PflOPOSED  RULES 

Engineering  and  traffic  operations: 

National  bridge  inspection  standards;  frequency  of 
inspection  and  inventory.  20726 

Federal  Maritime  Commission 

NOTICES 

Irni  Htigations.  hearings,  petitions,  etc.: 

( )ld  Republic  Insurance  Co.  et  al..  20780 
Mt:etings:  Sunshine  Act.  20823 

Federal  Reserve  System 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
KeyCorp;  correction.  20780 
Northern  Bancorp..  Inc..  et  al..  20780 

Federal  Trade  Commission 

PROPOSED  RULES 

i'lDhibiteti  trade  practices: 
Puritan-Bennett  Aero  Systems  Co..  20723 

Fish  and  Wildlife  Service 

RULES 

Fisiiingered  and  threatened  species: 
Florida  scrub  jay,  20715 
Mount  Graham  red  squirrel,  20994 

PROPOSED  RULES 

Migratciry  bird  hunting: 
Seasons,  limits,  and  shooting  hours;  establishment,  etc., 
20757 


Food  and  Drug  Administration 

RULES 

Human  druxs 

Antibiotic  drugs — 
Cephalexin  monohydrate  tablets,  20709 
NOTices 
Medical  devices;  premarket  approval: 

F'P:R.MWET  Wettins  and  Soaking  Solution  and  PF.RM- 
CIXA.N  Daily  Cleaner:  correction.  20825 

Foreign  Agricultural  Service 

NOTICES 

largeted  export  assistance  program,  20764 

Health  and  Human  Services  Department 
See  Food  and  Drug  Administration,  .National  Institutes  of 
Health;  Public  Health  Service 

Housing  and  Urban  Development  Department 

NOTICES 

Organization,  functions,  and  authority  delegations: 

Regional  offices,  etc.;  order  of  succession — 
Atlanta,  20788 
Real  estate  settlement  procedures: 

Settlement  statement  additions,  20782 

Indian  Affairs  Bureau 

PROPOSED  RULES 

1  ni)al  guvcrnment: 
San  Pasqual  Band  of  Mission  Indians  in  California, 
enrollment,  20727 

Interior  Department 

See  also  Fish  aiul  Wildlife  Service;  Indian  Affairs  Bureau; 
Land  Management  Bureau 

PROPOSED  RULES 

Hearings  and  appeals  procedures: 
Administrative  proceeding;  disclosure  of  evidence,  20755 

International  Trade  Commission 

NOTICES 

Import  investigations: 

Amorphous  metals  and  amorphous  metal  articles,  20788 

Battery-powered  smoke  detectors,  20789 

Electrically  resistive  monocomponent  toner  and  "black 
powder"  preparations,  20789 

Forged  steel  crankshafts  from  Brazil,  West  Germany,  and 
United  Kingdom,  20790 

Garment  hangers,  20791 

Insulated  security  chests,  20791 

Interstate  Commerce  Commission 

NOTICES 

Motor  carriers:  • 

Declaratory  order  petitions — 

Staten  Island  Rapid  Transit  Operating  Authority,  20791 
Railroad  operation,  acquisition,  construction,  etc.: 

Connecticut  Central  Railroad  Co.,  20792 
Railroad  services  abandonment: 

Norfolk  &  Western  Railway  Co.,  20792 

Justice  Department 

See  a's)  )i;\enile  |ustice  and  Delinquency  Prevention  Office 

NOTICES 

Pollution  control;  consent  judgments: 
Wholesale  Oil  Co..  20792 


Juvenile  Justice  and  Delinquency  Prevention  Office 

NOTICES 

Crants  and  cooperative  agreements: 
Families  of  missing  children;  psychological  consequences 
and  promising  interventions.  20974 

Labor  Department 

See  Occupational  Safety  and  Health  Administration; 
Pension  and  Welfare  Benefits  Administration 

Land  Management  Bureau 

NOTICES 

Realty  actions;  sales,  leases,  etc.: 
Montana.  20788 

National  Archives  and  Records  Administration 

NOTICES 

Agency  records  schedules;  availability,  20793 
National  Institutes  of  Health 

NOTICES 
Meetings: 
National  Institute  of  Allergy  and  Infectious  Diseases, 

20782 
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RULES 
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(.rants;  availability,  etc.: 
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Meetings: 

Pacific  Fishery  Management  Council,  20766 

South  Atlantic  Fishery  Management  Council,  20766 

National  Science  Foundation 

NOTTCES 

Antarctic  Conservation  Act  of  1978;  permit  applications, 
etc..  20794 

Nuclear  Regulatory  Commission 

NOTICES 

Meetings;  Sunshine  Act,  20823 

Operating  licenses,  amendments;  no  significant  hazards 
considerations: 
Bi-weekly  notices,  20794 

Occupational  Safety  and  Health  Administration 

NOTICES 

Meetings: 
Construction  Safety  and  Health  Advisory  Committee, 
20793 

Pacific  Northwest  Electric  Power  and  Conservation 
Planning  Council 

NOTICES 

Meetings;  Sunshine  Act.  20823 

Pension  and  Welfare  Benefits  Administration 

NOTICES 

Meetings: 
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Lifetime  Global  Equity  Trust,  20818 

Small  Business  Administration 

NOTICES 

Disaster  loan  areas: 
Texas.  20820 

State  Department 

PROPOSED  RULES 

Visas,  nonimmigrant  documentation: 
Applications;  designated  location  (Immigration  Reform 
and  Control  Act  implementation).  20725 
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Meetings: 
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Transportation  Department 

See  Federal  Aviation  Administration;  Federal  Highway 
Administration 
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(2  documents) 
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Presidential  Documents 

Wednesday,  June  3,  1987 

Title  a— 

Proclamation  5663  of  June  1,  1387 

The  President 

George  C.  Marshall  Month,  June  1987 
By  the  President  of  the  United  States  of  America 

/, 


A  Proclamation 

Forty  years  ago  this  June  5,  Secretary  of  State  George  Catlett  Marshall,  Jr.,  in  a 

commencement  address  at  Harvard  University,  proposed  a  plan  for  the  recon- 
struction of  war-shattered  Europe,  It  is  truly  fitting  that  we  commemorate  the 
40th  anniversary  of  what  became  known  as  the  Marshall  Plan,  because  it  was 
the  foundation  for  the  most  remarkable  period  of  peace  and  prosperity  in 
history.  Highly  symbolic  of  American  commitment  to  peace  and  freedom  in 
Europe,  the  Plan  most  appropriately  bore  George  Marshall's  name.  As  Chief  of 
Staff  of  the  Army  during  World  War  II,  he  had  been  instrumental  in  the 
liberation  of  Europe;  after  peace  had  come,  he  worked  with  equal  vigor  as 
Secretary  of  State  to  see  Europe  restored  to  a  new  level  of  strength  and 
vitality. 

The  Marshall  Plan  is  a  proud  monument  in  the  history  of  our  Nation,  because 
it  derives  from  our  large  and  generous  spirit  and  our  commilm.ent  to  the 
principles  of  interdependence,  self-determination,  and  openness  to  positive 
cooperation.  The  plan  succeeded  beyond  greatest  expectations  and  remains 
an  inspiration  today  because  it  demonstrates  what  is  possible  when  nations 
lay  aside  differences  to  meet  a  common  challenge. 

We  also  take  this  opportunity  to  honor  George  C.  Marshall  for  his  lifetime  of 

devotion  to  the  United  States  of  America,  He  led  the  Army  during  our  greatest 
test  of  arms,  served  as  Secretary  of  State  and  Secretary  of  Defense,  and 
became  the  first  professional  soldier  to  receive  the  Nobel  Peace  Prize.  He  will 
be  remembered  forever  as  the  epitome  of  the  citizen  soldier. 

The  Congress,  by  Senate  Joint  Resolution  70.  has  designated  the  month  of  June 
as  "George  C.  Marshal!  Month"  and  authorized  and  requested  the  President  to 
issue  a  proclamation  in  observance  of  this  event. 

NOW,  T?iEREFORE,  I,  RONALD  REAGAN.  President  of  the  United  States  of 
America,  do  hereby  proclaim  June  1987  as  George  C.  Marshall  Month.  I  urge 
all  Americans  to  join  in  observance  of  this  month  with  appropriate  programs, 
ceremonies,  and  activities. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  first  day  of  June,  in 
the  year  of  our  Lord  nineteen  hundred  and  eighty-seven,  and  of  the  Independ- 
ence of  the  United  States  of  America  the  two  hundred  and  eleventh. 


[FR  Doc  87-1^01 
Filed  ft-2-87:  1045  am) 
Bilhng  code  3195-01-M 
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Editorial  note;  For  tlie  F^resident's  remarks  of  June  1  on  signing  Proclamation  5663,  see  the  Weekly 

CompilaUon  of  Presidential  Documents  (vol.  23,  no.  22). 
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DEPARTMENT  OF  AGRICULTURE 

Farmers  Home  Administration 

7  CFR  Part  1930 

Management  artd  Supervision  of 
Multiple  Family  Housing  Borrowers 
and  Grant  Recipients 

agency:  Farmers  Home  Administration, 

LSDA, 

action:  Final  rule. 

summary:  The  Farmers  Home 
Administration  (FmHAj  amends  its 
regulations  governing  the  management 
and  supervision  of  Farmers  Home 
Administration  (FmHA)  Multiple  Family 
Housmg  Loan  and  Grant  Recipients. 
This  action  is  taken  to  incorporate 
editorial  changes.  The  intended  effect  of 
this  action  is  to  remove  typographical 
errors  and  to  make  corrections  and 
clarifications  to  the  final  rule  of  August 
1,  1986  (51  FR  276361,  with  pffertive  date 
of  October  1.  1986 

EFFECTIVE  DATE;  |une  3,  1987. 

FO«  rUHTMEH  INFORMATKm  COMTACT: 

William  F  IJ.iniel.  Senior  Loan 
Specialist,  Multiple  Family  Housing 
Servicing  and  Property  Management 
(MHSPM)  Division,  Room  5321-S, 
Farmers  Home  Administration,  USDA, 
14th  and  Independence  Avenue,  SW., 
Washington,  DC  20250,  Telephone:  (202) 
382-1619. 

SUPPtEMENTABV  INFORMATION: 

Classification 

This  action  has  been  reviewed  under 
liSUA  procedures  established  in 
Drpdrtment  Regulation  1512-1  which 
implements  Kvecutive  Order  12291,  and 
has  been  determined  to  be  exempt  from 
tho.se  requirements  because  it  involves 
only  internal  Asenry  manaRemenf    Ft  is 
the  poiu  y  nf  this  Uepartnif  nt  to  puiihsh 
for  comment  rules  relating  to  public 
property,  loans,  grants,  benefits,  or 


contracts  notwithstanding  the 

exemption  in  5  U.S.C.  553  with  respect 
to  such  rules.  This  action,  however,  is 
not  published  for  proposed  rulemaking 
since  it  involves  only  editorial  corrective 
items  and  an  item  inad\ertent!y  left  out 
of  the  final  rule  for  which  public 
comments  had  been  solicited. 

Environmental  Impact  Statement 

This  document  has  been  reviewed  in 
accordance  with  7  CFR  Part  1940, 
Subpart  G.  "Environmental  Program."  It 
is  the  determination  of  FmHA  that  the 
proposed  action  does  not  constitute  a 
major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment.  Accordmg  to  the  National 
Environmental  Policy  Act  of  1969,  Pub. 
L.  91-190,  an  Environmental  Impact 
Statement  is  not  required. 

Intergovernmental  Review 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  numbers  10.405, 10.411, 10.415  and 
10.427  and  is  subject  to  the  provisions  of 
Executive  Order  12372  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (7  CFR  Part 
3015,  Subpart  V,  48  FR  29112,  June  24. 
1983). 

General  information 

Background 

On  August  1, 1988,  final  rulemaking 
was  published  in  the  Federal  Register  to 
im{ifement  provisions  of  the  Housing 
and  Urban-Rural  Recovery  Act  (Pub.  L 
98-181),  enacted  November  30,  1983. 
During  ensuing  training  of  Farmers 
Home  Administration  staff  nationwide 
and  review  by  program  recipients, 
certain  editorial  errors  in  the  rulemaking 
were  reported.  This  action  removes  the 
reported  errors. 

This  rulemaking  includes  a  rent 
preemption  clause  in  Exhibit  C  to 
Subpart  C  of  Part  193a  7  CFR.  The 
clause  was  described  in  the  preamble  of 
the  prior  rule  published  in  the  Federal 
Register  on  July  16,  1985  (50  FR  28782). 
F^ublic  comment  was  requested;  no 
response  was  received  on  this  specific 
item.  Farmers  Home  Administration 
intended  to  include  the  rent  preemption 
clause  or  a  clause  of  similar  wording  in 
the  final  rule  that  was  published  in  the 
Federal  Register  on  August  1, 1986  (51 
FR  27636);  however,  it  was  inadvertently 
omitted.  This  action  establishes  the  rent 


preemption  clause  omitted  in  the  August 
1,  1986,  final  rulemaking  action. 

List  of  SubjecU  in  7  CFR  Part  1930 

Accounting.  Administrative  practice 
and  procedure.  Grant  programs — 
Housing  and  community  development. 
Loan  programs — Housing  and 
community  development.  Low  and 
moderate  income  housing — Rental. 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  Chapter  XVIII,  Title  7, 
Code  of  Federal  Regulations  is  amended 
as  follows- 

PART  1930— GENERAL 

1.  The  authority  citation  for  Part  1930 
continues  to  read  as  follows: 

Autliority:  42  USC  1480:  7  CFR  2.23;  7  CFR 

Z70. 

Subpart  C — Mariagement  and 
Supervision  of  Multiple  Famity  Housing 
Borrowers  and  Grant  Recipients 

§1930.110     lAmerxJedi 

2.  In  §  1930.110,  paragraph  (c) 
introductory  text  is  amended  in  the  first 
sentence  by  changing  the  word 
"biennial"  to  read  "triennial." 

§1930.119    lAmenaedl 

3.  in  §  1930.119,  paragraph  fb)  is 
amended  in  the  second  and  seventh 
sentence  by  changing  t^ie  word  "two"  to 

read  "three." 

§1930.124    [Amended] 

4.  In  §  1930.124.  paragraphs  (a}(3Mii) 
and  (v)  are  amended  by  changing  the 
semicolon  to  a  comma  and  adding  the 
phrase  "except  during  the  first  fiscal 
year  of  operation:"  after  the  comma. 

5.  Exhibit  B  of  Subpart  C  is  amended 
by  redesignating  paragiaph  II  A  4  as 
paragraph  II  A  5.  b>  revising  paragraphs 
II  A  3  d  and  XV  A  12,  and  by  adding  a 
new  paragraph  II  A  4  to  read  as  follows 

Exhibit  B  of  Subpart  C— Maluptf  HcKising 
Maria^ement  Handbook 

II.  ♦   •   • 
A.  '   '  ' 

3.  *   *   * 

d.  Reasonable  attendant  care  and  auxiliary 
apparatus  expenses  described  in  paragraphs 
II  4  a  and  II  4  b  of  this  exhibit  for  each 
handicapped  member  of  the  family  to  the 
extent  needed  to  enable  any  family  member 
(including  such  handicapped  member]  to  tie 
employed. 
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4.  Total  handicap  assistance  expense  in 
excess  of  3  percent  of  annual  family  income 
may  be  deducted  for  any  nonelderly  family 
following  the  same  guidelines  in  paragraphs 
II  3  a  and  II  3  b  of  this  exhibit  to  the  extent 
needed  to  enable  any  family  memt>er 
(includmg  the  handicapped  or  disabled 
family  member)  to  be  employed.  Handicap 
assistance  expense  includes: 

a.  That  portion  of  attendant  care 
attributable  to  specialized  medical  reasons 
(the  portion  attributable  to  companionship  is 
not  counted). 

b  Auxiliary  apparatus  including  but  not 
limited  to  wheelchairs,  oxygen  equipment, 
reading  devices  for  the  visually  handicapped 
and  the  cost  of  equipment  added  to  cars  and 
vans  to  permit  their  use  by  the  handicapped 
or  disabled  family  member  proportionate  to 
the  amount  of  use  by  such  persons. 

•  *  •         «         * 

XV.  •  •  * 
A.  •  *  • 

12.  A  fidelity  bond  may  have  a  deductible 
figure  not  in  excess  of  an  amount  equivalent 
to  2  tenths  of  1  percent  (.002)  of  the  project 
loan  amount  but  not  in  excess  of  $2,000. 

•  •         •  •  • 

6.  In  Exhibit  B,  paragraph  II  C  1  h  is 
amended  in  the  fourth  Hne  by  changing 
the  words  "available  for  subsistence 
after  deducting"  to  read  "that  exceeds". 

7.  In  Exhibit  B.  paragraph  II  C  1  i  is 
amended  in  the  first  line  by  inserting  the 
words  "hazard  duty  pay"  between  the 
words  "except"  and  "for". 

8.  In  Exhibit  B,  paragraph  II I  is 
amended  in  the  fourth  line  by  changing 
the  word  "handicapped"  to  read 
"handicaps". 

9.  In  Exhibit  B,  paragraphs  II I  2  a,  b, 
and  c  are  amended  by  adding  the  word 
"and"  at  the  end  of  each  paragraph,  and 
in  paragraph  II I  2  b.  by  changing  the 
word  "is"  to  read  "was"  and  removing 
the  words  "the  person  attains". 

10.  In  Exhibit  B,  paragraph  II  K  is 
amended  in  the  second  line  by  changing 
the  word  "gross"  to  read  "annual". 

11.  In  Exhibit  B,  paragraph  U  W  3  a 
and  the  introductory  text  of  paragraph  b 
are  amended  by  correcting  the  spelling 
of  the  words  "equals"  and  "exceeds"  to 
"equal"  and  exceed,"  respectively. 

12.  In  Exhibit  B.  paragraph  II  DD  is 
amended  at  the  end  of  the  third 
sentence  by  changing  the  words  "other 
than  FmHA"  to  read  "outside  the 
project". 

13.  In  Exhibit  B,  the  introductory  text 
of  paragraph  V  D  1  is  amended  at  the 
end  of  the  third  sentence  by  removing 
the  words  "for  each  occupied  unit". 

14.  In  Exhibit  B,  Introductory  text  of 
paragraph  VI  B  1  a  is  amended  by 
inserting  the  words  "income  from" 
between  the  words  "include"  and  "net". 

15.  In  Exhibit  B,  paragraph  VI  B  2  d  is 
amended  In  the  first  sentence  by 
inserting  the  words  "and  designated" 
between  the  words  "built"  and  "for". 


16.  In  Exhibit  B.  the  introductory  text 
of  paragraph  VI  B  2  h  is  amended  by 
changing  the  word  "built"  to 
"designated". 

17.  In  Exhibit  B.  paragraph  VI  B  6  a(5) 
is  amended  in  the  last  sentence  by 
correcting  the  spellms  of  the  word 
"surchage  '  to  read  "surcharge." 

18.  In  Exhibit  B.  the  introductory  text 
of  paragraph  VI  B  8  b  is  amended  by 
changing  the  word  "returned"  to  read 
"rented". 

19.  In  Exhibit  B,  the  introductory  text 
of  paragraph  VI  C  3  is  amended  by 
adding  the  following  sentence  at  the  end 
of  the  paragraph:  "Separate  lists  may  be 
maintained  for:  ";  introductory 
paragraph  VI  C  3  a  and  paragraph  VI  C 
3  b  are  removed,  and  paragraphs  VI  C  3 
a  (1)  through  (6)  are  redesignated  as 
paragraphs  VI  C  3  a  through  f. 
respectively. 

20.  In  Exhibit  B,  paragraph  VI  D  2  b  is 
amended  by  removing  the  words  "and 
eligibility  income"  and  inserting 
between  the  word  "information"  and  the 
comma  the  words  "as  defined  in 
paragraph  II  C  1  of  this  exhibit"  and  by 
inserting  the  word  "and"  between  the 
comma  and  the  word  "verified". 

21.  In  Exhibit  B,  the  introductory  text 
of  paragraph  VIII  F  8  is  amended  in  the 
first  sentence  by  changing  the  word 
"built"  to  read  "designated". 

22.  In  Exhibit  B,  paragraph  XIV  A  4  is 
amended  in  the  first  sentence  by 
changing  the  reference  "paragraphs  IV 
A  c  (1)  or  (2)  or  (3)  of  this  Exhibit"  to 
read  "paragraphs  IV  A  2  c  (1}  or  (2)  or 
(3)  of  this  exhibit". 

23.  In  Exhibit  C  of  Subpart  C. 
paragraph  III  A  1  is  amended  by 
correcting  the  spelling  of  the  word 
"ensuring"  to  read  "ensuing". 

24.  In  Exhibit  C,  paragraph  IV  B  is 
amended  by  changing  the  reference  from 
"Form  FmHA  444-8"  to  "Form  FmHA 
1944-8". 

25.  In  Exhibit  C,  paragraph  IV  D  is 
amended  in  the  first  sentence  by 
changing  the  word  "an"  to  read  "a". 

26.  In  Exhibit  C.  paragraph  VIII  is 
amended  by  removing  the  word 
"automatic"  in  the  title  and  in  the  first 
sentence. 

27.  Exhibit  C  is  amended  by 
redesignating  paragraph  IX  as 
paragraph  X  and  by  adding  a  new 
paragraph  IX  to  read  as  follows: 

Exhibit  C  of  Subpart  C — Rent  Changes 


IX  Rent  Control  Preemption  Policy. 

In  order  to  carry  out  the  provisions  of  this 
subpart  and  to  protect  (1)  a  housing  source  in 
rural  areas  for  very  low-,  low-  and  moderate- 
income  families;  (2)  the  financial  obligations 
of  borrowers;  and  (3)  the  financial  interest  of 
the  Government  in  such  housing,  the  entire 


field  of  rent  control  that  may  be  exercised  by 
any  local  rent  control  board  or  other 
authority  pursuant  to  state  or  local  law,  as  it 
affects  housing  covered  by  this  subpart,  is 
hereby  preempted. 

Exhibit  C-2  of  Subpart  C—| Amended] 

28.  Exhibit  C-2  of  Subpart  C  is 
amended  in  the  paragraph  starting  with 
the  words  "You  may"  and  ending  with 
the  words  "this  chapter"  by  changing 
the  single  asterisk  to  a  double  asterisk 
preceding  the  paragraph. 

Exhibit  E  of  Subpart  C — (Amended) 

29.  In  Exhibit  E  of  Subpart  C, 
paragraph  II  D  is  attended  by  inserting 
the  phrase  "new  construction  RA" 
between  the  words  "for"  and 
"purposes". 

30.  In  Exhibit  E.  paragraph  II  F  is 
amended  in  the  last  sentence  to  change 
the  reference  "Exhibit  F'  to  read 
"Exhibit  C." 

31.  In  Exhibit  E,  paragraph  XI  B  1  b  is 
amended  in  the  second  sentence  by 
correcting  the  word  "waitiing"  to  read 
"waiting." 

Dated;  April  22. 1987. 
Vance  L  Clark, 
Administrator,  Farmers  Home 
Administration. 

(FR  Doc  87-12505  Filed  6-2-87:  8;45  am) 
BILUNQ  COOC  3410-07-11 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFR  Part  39 

I  Docket  No.  e6-NM-210-AD;  Amdt.  39- 
5634) 

Airworthiness  Directives;  British 
Aerospace  Aircraft  Group  Model  BAG 
1-11  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Final  rule. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  BAG  1-11  200  and  400 
series  airplanes,  which  requires  a 
change  to  the  Airplane  Flight  Manual 
(AFM)  limiting  operation  of  the  aircraft 
when  only  one  air  conditioning  system 
is  serviceable.  This  action  is  necessary 
because,  in  switching  electrical  power 
as  defined  in  the  AFM,  electrical  smoke 
and  fire  procedures  can  cause  shutdown 
of  the  remaining  air  conditioning  system. 
This  condition,  if  not  corrected,  could 
cause  loss  of  airplane  pressurization. 

EFFECTIVE  DATE:  July  6. 1987. 


ADDRESSES:  The  applicable  ser\'ice 
information  may  be  obtained  from 
British  Aerospace,  Inc.,  Librarian  for 
Service  Bulletins,  P.O.  Box  17414,  Dulles 
International  Airport,  Washington,  DC 
20041.  This  information  may  be 
examined  at  the  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  Seattle,  Washington,  or  the 
Seattle  Aircraft  Certification  Office, 
9010  East  Marginal  Way  South,  Seattle, 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Judy  Colder,  Standardization 
Branch,  ANM-113;  telephone  (206)  431- 
1967.  Mailing  address:  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  C-68966,  Seattle,  Washington 
98168. 

SUPPLEMENTARY  INFORMATION:  A 

proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive,  which  requires 
a  change  to  the  Model  BACF  1-11 
Airplane  Flight  Manual  (AFM)  limiting 
operation  when  only  one  air 
conditioning  system  is  serviceable,  was 
published  in  the  Federal  Register  on 
January  14, 1987  (52  FR  1468). 

Interested  parties  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment,  and  due 
consideration  has  been  given  to  the  only 
comment  received.  The  commentor 
expressed  no  objection  to  the  NPRM. 

After  careful  review  of  the  available 
data,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

It  is  estimated  that  67  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD,  that 
it  will  take  approximately  1  manhour 
per  airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  cost 
will  be  $40  per  manhour.  Based  on  these 
figures,  the  total  cost  impact  of  this  AD 
to  U.S.  operators  it  estimated  to  be 
$2,680. 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  regulation 
is  not  considered  to  be  major  under 
Executive  Order  12291  or  significant 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26, 
1979)  and  it  is  further  certified  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
that  this  rule  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  because  of  the  minimal 
cost  of  compliance  per  airplane  ($40).  A 
final  evaluation  has  been  prepared  for 
this  regulation  and  has  been  placed  in 
the  docket. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 


Adoption  of  the  Amendment 

PART 3&— [AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  §  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423; 
49  U.S.G.  106(g)  (Revised  Pub.  L  97-449, 
January  12, 1983);  and  14  CFR  11.89. 

2.  By  adding  the  following  new 
airworthiness  directive: 

BRrrtSH  Aerospace:  Applies  to  BAG  Model 
1-11  Series  200  and  400  airplanes, 
certificated  in  any  category.  Compliance 
is  required  within  90  days  after  the 
effective  date  of  this  AD. 
To  prevent  loss  of  pressurization  as  a  result 

of  conducting  the  procedures  for  electrical 

smoke  or  fire,  accomplish  the  following 

unless  previously  accomplished. 

A.  Modify  the  Airplane  Flight  Manual  and 
notify  flight  crews  as  follows.  This  may  be 
accomplished  by  inserting  a  copy  of  this  AD 
in  the  Airplane  Flight  Manual. 

1.  In  Section  3.  Page  12A,  add: 

"In  the  event  that  the  procedure  for 
electrical  smoke  or  fire  has  to  be  carried  out 
when  both  pneumatic  and  both  air 
conditioning  systems  are  operative,  the 
subsequent  busbar  switching  actions  will 
result  in  the  loss  of  one  air  conditioning 
system.  Therefore,  reduce  aircraft  altitude  to 
25.000  feet  or  below,  as  soon  as  practicable." 

2.  In  Section  3.  Page  12A,  add: 

"In  the  event  that  the  procedure  for 
electrical  smoke  or  fire  has  to  be  carried  out 
with  either  pneumatic  or  either  air 
conditioning  system  inoperative,  reduce 
aircraft  altitude  to  15.000  feet  or  below,  as 
soon  as  practicable,  and  open  the  ram  air 
valve." 

3.  In  Section  4,  Page  49,  add: 

"Should  a  pneumatic  or  an  air  conditioning 
system  fail  above  25.000  feet,  reduce  aircraft 
altitude  to  25,000  feet  or  below,  as  soon  as 
practicable." 

B.  The  limitation  defined  in  paragraph  A.2., 
above,  may  be  removed  after  BAe 
Modification  21-PM5930  to  the  electrical 
system  is  incorporated. 

G.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Standardization  Branch.  A.\M-113.  FAA. 
Northwest  Mountain  Region. 

D.  Special  flight  permits  may  be  issued  In 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  for  the 
accomplishment  of  the  modifications  required 
by  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  document  from  the 
manufacturer  may  obtain  copies  upon 
request  to  British  Aerospace.  Inc., 
Librarian  for  Service  Bulletins,  P.O.  Box 
17414,  Dulles  International  Airport, 


Washington,  DC  20041.  This  document 
may  be  examined  at  the  FAA, 
Northwest  Mountain  Region,  17900 
Pacific  Highway  South,  Seattle, 
Washington,  or  the  Seattle  Aircraft 
Certification  Office,  9010  East  Marginal 
Way  South,  Seattle,  Washington. 

This  amendment  becomes  eflective  fuly  6, 
1987. 

Issued  in  Seattle,  Washington,  on  May  21. 
1987, 

Wayne ).  Barlow, 

Director,  Northwest  Mountain  Region. 
[FR  Doc.  87-12525  Filed  6-2-87;  8;45  am] 
BILUNG  CODE  4S10-13-M 


14  CFR  Part  39 

[Docket  No.  87-NM-51-AD;  Amdl  39-5633] 

Airworthiness  Directives;  McDonnell 
Douglas  Model  DC-10  and  KC-10A 
(Military)  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule, 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  DC-10  and  KC-lOA 
(Military)  series  airplanes,  which 
requires  inspections  of  the  pylon  aft 
clevis  fitting  attach  bolts,  and 
replacement,  if  necessary.  This 
amendment  is  prompted  by  a  report  of  a 
failed  H-11  bolt.  This  action  is 
necessary  to  detect  broken  H-11  bolts 
that  have  failed  due  to  stress-corrosion. 
Failure  of  two  or  more  bolts,  in 
combination  with  maximum  limit  load 
conditions,  could  lead  to  separation  of 
the  engine  from  the  wing. 
EFFECTtVE  DATE:  June  15,  1987. 
ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
McDonnell  Douglas  Corporation,  3855 
Lakewood  Boulevard,  Long  Beach. 
California  90846,  Attention:  Director. 
Pubhcations  and  Training,  Cl-750  (54- 
60).  This  information  may  be  examined 
at  the  FAA,  Northwest  Mountain 
Region,  17900  Pacific  Highway  South. 
Seattle,  Washington,  or  at  4344  Donald 
Douglas  Drive.  Long  Beach,  California. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Kyle  L  Olsen,  Aerospace  Engineer, 
Airframe  Branch,  ANM-121L  FA.\ 
Northwest  Mountain  Region,  Los 
Angeles  Aircraft  Certification  Office, 
4344  Donald  Douglas  Drive,  Long  Beach. 
California  90808;  telephone  (213)  514- 
6319. 
SUPPtfMENTARY  INFORMATION:  The 

McDonnell  Douglas  DC-10  wing  pylon 
aft  clevis  fitting  attach  bolts  are 
fabricated  from  H-11  steel.  An  operator 
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discovered  one  broken  bolt  on  an 
airplane  that  had  accumulated  42.261 
hours  time  in  service.  Investigation  of 
the  cracked  bolt  showed  that  a 
corrosion  pit  in  the  shank  led  to  stress- 
corrosion  cracking. 

Each  pylon  has  four  bolts  at  the  clevis 
fittinj?  Stress  analysis  shows  that  the 
clevis  fitting  has  ultimate  strength  with 
one  broken  boll,  and  except  for  a  limit 
gust  condition,  limit  strength  with  two 
broken  bolts  in  the  same  fitting.  Failure 
of  the  two  primary  fitting  attach  bolts, 
combined  with  the  certification  limit 
gust  loans,  could  result  in  separation  of 
the  engine  and  pylon  from  the  wing. 
The  FAA  reviewed  and  approved 
McDonnell  Douglas  Service  Bulletin 
A57-106,  dated  March  23, 1987.  which 
describes  inspection  procedures  and 
replacement  instructums,  of  the  pylon 
aft  clevis  fitting  attach  bolts. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  the 
same  type  design,  this  AD  requires 
inspection  and  replacement  of  broken 
wing  pylon  aft  clevis  fitting  attach  bolts, 
in  accordance  with  the  service  bulletin 
previously  mentioned. 

Since  a  situation  exists  that  requires 
immediate  adoption  of  this  regulation,  it 
is  found  that  notice  and  public 
procedure  hereon  are  impracticable,  and 
good  cause  exists  for  making  this 
amendment  effective  in  less  than  30 
days. 

The  FAA  has  determined  that  his 
regulation  is  an  emergency  regulation 
that  is  not  considered  to  the  major  under 
Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Order  12291  with 
respect  to  this  rule  since  the  rule  must 
be  issued  immediately  to  correct  an 
unsafe  condition  in  aircraft.  It  has  been 
further  determined  that  this  document 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034;  February  26, 1979).  If  this 
action  is  subsequently  determined  to 
involve  a  significant/major  regulation,  a 
final  regulatory  evaluation  or  analysis, 
as  appropriate,  will  be  prepared  and 
placed  In  the  regulatory  docket 
(otherwise,  an  evaluation  or  analysis  is 
not  required). 

Ust  of  Subjects  In  14  CFR  Part  39 

Aviation  safety.  Aircraft. 
Adoption  of  the  Amendment 

PART  3»—{ AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  §  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  39.13)  as 
follows: 


1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  1354(a),  1421  and  1423; 
49  U.S.C.  106(k)  (Revised  Pub.  L  97-t49, 
January  12.  19831;  and  14  CW.  11  89 

2.  By  adding  the  following  new 

airworthiness  directive: 

McDonnell  Douglas  .^ppile8  to  McDonnell 
DousIhs  Mcxiel  DC-10-10.  -lOF,  -15.  -30, 
-30K  -40  and  KG-lOA  (Military)  seriei 
airplanes,  certificated  in  any  category. 
Compliance  required  as  indicated  unless 
previously  accomplished. 
To  prevent  pylon  separation  due  to  broken 

pylon  aft  clevis  fitting  attach  bolts. 

accomplish  the  following: 
A  Within  30  days  after  the  effective  date 

of  this  AD,  and  thereafter  at  intervals  not  to 

exceed  180  dnys.  accomplish  the  following: 

1.  inspect  the  pylon  aft  clevis  fitting  attach 
bolts  in  acct)rd«nce  with  the  Accomplishment 
Instructions  in  McDonnell  Douglas  Service 
Bulletin  A57  106,  dated  March  23, 1987,  or 
later  FAAapproved  revision. 

2.  If  broken  twits  ar«  found,  before  further 
flight  replace  all  four  bolts  with  new  bolts  in 
accordance  with  the  Acromplishment 
Instructions  in  McDonnell  Douglas  Service 
Bulletin  AS7-10ft,  dated  March  23, 1987,  or 
later  FAA  approved  r«vision. 

B.  Replacement  of  all  four  of  the  aft  clevis 
fitting  H-11  steel  attach  bolu  in  a  pylon  with 
stress-corrosion  r*?8istant  Inconel  and/or 
multi-phase  twits  In  accordance  with  the 
Accomplishment  Instructions  in  McDonnell 
Douglas  Service  Bulletin  A57-106.  dated 
March  23, 1987.  or  later  FAA  approved 
revision,  constitutents  terminating  action  for 
the  inspections  required  by  paragraph  A., 
above. 

C.  Alternate  means  of  compliance  which 
provide  an  acceptable  level  of  safety  may  be 
used  when  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office.  FAA, 
Northwest  Mountain  Region. 

D.  Special  flight  permits  may  be  Issued  In 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  information  from  the 
manufacturer  may  obtain  copies  upon 
request  to  McDonnell  Douglas 
Corporation,  3855  Lakewood  Boulevard, 
Long  Beach,  California  90846.  Attention: 
Director,  Publications  and  Training,  Cl- 
750  (54-60).  This  information  may  be 
examined  at  the  FAA.  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  SeattJe,  Washington  or  the  Los 
Angeles  Aircraft  Certification  Office, 
4344  Donald  Douglas  Drive,  Long  Beach. 
California. 

This  Amendment  t>ecomes  effective  Juno 
15. 1987. 


Issued  in  Seattle.  Washington,  on  May  21. 
1987. 

WayM  |.  Barkm, 

Director,  Northwest  Mountain  Region. 
[FR  Doc.  67-12528  Filed  6-2-87;  8:45  am) 
WLUNQ  COM  «1»-1»-M 


14  CFR  Part  39 

1  Docket  Mo.  $6-NM-20«-AD,  Amdt  3»- 
58321 

Airworthln«»«  Dir«ctJve»;  McDonnell 
Doogla*  Mod*!  OC-9-10,  -20.  -30,  -40. 
-50.  and  C-9  (Military)  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 


summary:  This  amendment  revises  an 
existing  airworthiness  directive  (AD). 
apphcable  to  certain  McDonnell  Douglas 
Model  DC-«  and  C-0  (Military)  series 
airplanes,  which  currently  requires 
ultrasonic  inspections  of  the  wing  flap 
hinge  fitting  attachment  studs  in 
accordance  with  a  referenced  service 
bulletin.  This  amendment  revises  the 
AD  to  permit  the  use  of  later  FAA- 
approved revisions  to  the  applicable 
service  bulletin. 

EFFECTtve  DATES:  June  12,  1987. 
ADORESSCS:  The  applicable  service 
information  may  be  obtained  from 
McDonnell  Douglas  Corporation,  3855 
Lakewood  Boulevard.  Long  Beach, 
California  90646,  Attention;  Director, 
Publications  and  Training.  Cl-750  (54- 
60).  This  information  may  be  examined 
at  FAA.  Northwest  Mountain  Region. 
17900  Pacific  Highway  South,  Seattle. 
Washington,  or  at  4344  Donald  Douglas 
Drive.  Long  Btiach,  California. 
FO«  rURTMEB  INFORlllATION  CONTACT 
Mr.  John  Cecil,  Aerospace  Engineer. 
Airframe  Branch,  ANM-122L  FAA. 
Northwest  Mountain  Region, 
Los  Angeles  Aircraft  Certification 
Office,  4344  Donald  Douglas  Drive,  Long 
Beach,  California  90808;  telephone  (213) 
514-6319, 

SUPPLEMENTARY  IHFOftMATION:  A 
proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  to  revise  AD  79- 
03-01.  Amendment  39-3403  (44  FR  5644). 
to  permit  the  use  of  later  revisions  of  the 
referenced  service  bulletin  in 
accomplishing  inspections  of  certain 
wing  flap  hinge  fitting  studs,  was 
published  in  the  Federal  Register  on 
November  20,  1986  (51  FR  41981). 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received. 


The  Air  Transport  Association  stated 
that  they  had  no  objection  to  the 
contents  of  the  proposed  amend.ment. 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

This  rule  relieves  a  restriction  in  that 
it  permits  compliance  with  a  previously 
adopted  AD  by  a  means  other  than  that 
permitted  by  that  AD.  Therefore,  this 
amendment  may  be  made  effective  in 
less  than  30  days. 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  regulation 
is  not  considered  to  be  major  under 
Executive  Order  12291  or  significant 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26, 
1979):  and  it  is  further  certified  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
that  this  rule  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities,  because  few,  if  any. 
Model  DC-9  airplanes  are  operated  by 
small  entities.  A  final  evaluation  has 
been  prepared  for  this  regulation  and 
has  been  placed  in  the  docket. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 

Adoption  of  the  Amendment 

PART  39— {AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  i  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  39.13)  as 
follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows; 

Authority:  49  U.S.C.  1354(a).  1421  and  1423; 
49  use.  106(g)  (Revised.  Pub.  L  97-449, 
January  12.  1983);  and  14  CFR  11.89 

2.  By  revising  AD  79-03-01, 
Amendment  39-3403  (44  FR  5644),  as 
follows: 

A.  Change  the  words  ". . .  Douglas  DO-9 
Service  Bulletin  57-118  dated  November  4, 
1977,"  found  in  paragraphs  (a),  (b)2,  and  (b)4, 
to  read:  ". . .  McDonnell  Douglas  DC-9 
Service  Bulletin  57-118.  Revision  N.C.,  dated 
November  4, 1977,  or  later  FAA-approved 
revision." 

B.  Delete  the  note  found  in  section  (a), 
which  reads:  "Note:  Service  Bulletin  57-118, 
dated  November  4. 1977.  is  the  only  version 
of  this  Service  Bulletin  suitable  for 
compliance  with  paragraph  (a)  and  (b)  of  this 
AD." 

C.  Change  the  words  ". . .  Chief,  Aircraft 
Engineering  Division.  FAA  Western  Region," 
found  in  paragraphs  (d)  and  (e).  to  read:  ". . . 
Manager.  l/is  Angeles  Aircraft  Certification 
Office.  FAA.  Northwest  Mountain  Region." 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 


appropriate  service  information  from  the 
manufacturer  may  obtain  copies  upon 
request  to  McDonnell  Douglas 
Corporation,  3855  Lakewood  Boulevard, 
Long  Beach,  California  90846.  Attention: 
Director,  Publications  and  Training,  Cl- 
750  (54-60).  These  documents  may  be 
examined  at  the  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  Seattle,  Washington  or  the  Los 
Angeles  Aircraft  Certification  Office, 
4344  Donald  Douglas  Drive,  Long  Beach. 
California. 

This  Amendment  revises  Amendment 
39-3403. 

This  Amendment  becomes  effective 
June  12,  1987. 

Issued  in  Seattle,  Washington,  on  May  19. 

1987. 

Wayn«  J.  Barlow. 

Director,  Northwest  Mountain  Region, 

(FR  Doc.  87-12524  Filed  6-2-87;  8:45  am) 
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14  CFR  Part  39 

I  Docket  No.  87-CE-03-AD;  Amendment  3d- 
56291 

Airworthiness  Directives;  Mitsubishi 
Heavy  Industries,  Ltd..  Models  MU-2B- 
25,  MU-2B-26  and  MU-2B-35  Airplanes 

AQENCV.  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

summary:  This  amendment  adopts  a 
new  Airworthiness  Directive  (AD), 
applicable  to  certain  Mitsubishi  Heavy 
Industries,  Ltd.,  (MHI)  Models  MU-2&- 
25,  -26  and  -35  airplanes  (TC  No.  A2PC), 
which  requires  inspections,  repair  as 
necessary,  and  removal  of  shield  jumper 
wires  that  together  form  a  ground  circuit 
that  parallels  the  generator  ground 
cable.  This  action  is  prompted  by  the 
report  of  one  shield  jumper  that  burned 
from  overcurrent.  The  actions  required 
by  this  AD  would  preclude  the 
possibility  of  an  electrical  fire. 
EFFECTIVE  DATE;  July  3,  1987. 

Compliance:  Required  as  prescribed  in 
the  body  of  the  AD. 

ADDRESSES:  MHI  MU-2  Service  Bulletin 
(S/B)  No.  201  dated  December  27, 1985, 
and  Amended  dated  April  25, 1986, 
applicable  to  this  AD  may  be  obtained 
from  Mitsubishi  Heavy  Industries,  Ltd.. 
10,  Oye-Cho,  Minato-ku,  Nagoya,  Japan; 
or  Beech  Aircraft  Corporation  (Licensee 
to  Mitsubishi  Heavy  Industries.  Ltd.), 
9709  East  Central,  P.O.  Box  85,  Wichita, 
Kansas  67201.  This  information  may  be 
examined  at  the  Rules  Docket.  Office  of 
the  Regional  Counsel,  Room  1558,  601 
East  12th  Street,  Kansas  City,  Missouri 
64106. 


FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Herb  Peters,  Aerospace  Elngineer. 
Western  Aircraft  Certification  Office, 
Systems  A  Equipment  Section.  ANM- 
173W,  Federal  Aviation  Administration, 
P.O.  Box  92007,  Woridway  Postal 
Center,  Los  Angeles,  California  90009- 
2007;  Telephone  (213)  297-1367. 
SUPPtfMENTARY  INFORMATION:  A 
proposal  to  amend  Part  39  of  the  Federal 
Regulations  to  include  an  AD  apphcable 
on  certain  Mitsubishi  Hea\-v  Industries. 
Ltd..  Models  MU-2B-25.  -26  and  -35 
airplanes,  requiring  inspections,  repair 
as  necessary,  and  removal  of  shield 
jumper  wires,  was  published  in  the 
Federal  Register  on  February  18. 1987 
(52  FR  4915).  The  proposal  resulted  from 
a  report  that  a  generator  shield  jumper 
wire  was  found  burned.  Consequently. 
MHI  has  issued  MU-2  S/B  No.  201  dated 
December  27, 1985,  with  Amendment 
dated  April  25, 1986.  which  indicates 
inspections,  repair,  and  modification 
which  will  correct  the  problem  circuit. 
The  JCAB,  who  has  responsibility  and 
authority  to  maintain  the  continuing 
airworthiness  of  these  airplanes  in 
Japan,  has  classified  this  MH]  S/B,  as 
amended,  and  the  actions  recommended 
therein  by  the  manufacturer,  as 
mandatory  to  assure  the  continued 
airworthiness  of  the  affected  airplanes. 
Mitsubishi  Aircraft  International  (U.S- 
built]  airplanes  are  not  affected.  On 
airplanes  operated  under  Japanese 
registration,  this  action  has  the  same 
effect  as  an  AD  on  airplanes  certificated 
for  operation  in  the  United  States.  The 
FAA  relies  upon  the  certification  of  the 
JACB  combined  with  FAA  review  of 
pertinent  documentation  in  finding 
compliance  of  the  design  of  these 
airplanes  with  the  applicable  United 
States  airworthiness  requirements  and 
the  airworthiness  and  conformity  of 
products  of  this  design  certificated  for 
operation  in  the  United  States. 

The  FAA  examined  the  available 
information  related  to  the  issuance  of 
the  aforementioned  S/B  and  the 
mandatory  classification  by  the  JCAB, 
and  concluded  the  condition  addressed 
by  MHI  MU-2  S/B  No.  201  dated 
December  27, 1985,  with  Amendment 
dated  April  25. 1986,  was  an  unsafe 
condition  that  may  exist  on  other 
airplanes  of  this  type  certificated  for 
operation  in  the  United  States. 
Accordingly,  the  FAA  proposed  an 
amendment  to  Part  39  of  the  FAR  to 
include  an  AD  on  this  subject. 

Interested  persons  have  been  afforded 
the  opportunity  to  comment  on  the 
proposal.  No  comments  were  received  in 
response  to  the  NPRM.  No  objections 
were  received  on  the  FAA 
determination  of  the  related  cost  to  the 
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public.  The  FAA  has  determined  that 
this  regulation  involves  approximately 
123  airplanes  at  an  approximate  one- 
time cost  of  $160  for  each  airplane. 
Accordingly,  the  proposal  is  adopted 
with  only  minor  editorial  changes. 

Therefore.  I  certify  that  this  action  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291:  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
28. 1979);  and  (3)  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  final  evaluation  prepared 
for  this  action  is  contained  in  the 
regulatory  docket.  A  copy  of  it  may  be 
obtained  by  contacting  the  Rules  Docket 
at  the  location  provided  under  the 
caption  "ADDRESSES." 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aviation  safety. 
Aircraft  safety. 

Adoption  of  the  Amendment 

PART  39-H  AMENDED! 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  §  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Aulboriiy:  49  U.&C.  13S4(a).  1421  and  1423: 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449, 
January  12.  1983):  and  14  CFR  11.89. 

2.  By  adding  the  following  new  AD: 

Mitsubishi  Heavy  Industries.  Ltd.  (MHI): 

Applies  to  MHI  Models  MU-2B-25.  MU- 
2B-26,  and  MU-2B-35  (TC  No.  A2PC) 
(Serial  Numbers  264  through  312.  314 
through  320.  586  through  651.  and  653). 
airplanes  certificated  in  any  category. 
Compliance:  Required  within  the  next 
ItX)  hours  time-in-service  after  the 
effective  date  of  this  AD.  unless  already 
accomplished. 
To  prevent  burning  of  generator  shield 

jumper  wires,  accomplish  the  following: 

(a)  Inspect,  repair  (as  necessary)  and 
modify  the  generator  circuit  shield  jumper 
wires  in  accordance  with  instructions 
contained  in  paragraphs  1.  and  2.  of  the 
"Instructions"  portion  of  MHI  MU-2  Service 
Bulletin  (S/B)  No.  201  dated  December  27. 
1985.  as  amended  April  25. 1986. 

(b)  Aircraft  may  be  flown  in  accordance 
with  FAR  21.197  to  a  location  where  the  AD 
may  be  accomplished. 

(c)  An  equivalent  means  of  compliance 
with  this  AD  may  be  used  if  approved  by  the 
Manager.  Western  Aircraft  CertiTicalion 
Office.  ANM-170W.  Federal  Aviation 
Administration.  P  O  Box  92007.  Woridway 
Postal  Center,  Los  Aj-ijeles.  California  80009- 
2007. 


All  persons  affected  by  this  directive 
may  obtain  copies  of  the  documents 
referred  to  herpin  upon  request  to 
Mitsubishi  Heavy  Industries.  Ltd..  10, 
Oye-Cho.  Minato-ku,  Nagoya,  Japan;  or 
Beech  Aircraft  Corporation.  9709  East 
Central.  P.O.  Box  85.  Wichita.  Kansas 
67201;  or  FAA.  Office  of  the  Regional 
Counsel.  Room  1558.  Ml  East  12th 
Street.  Kansas  City.  Missouri  64106. 

This  amendment  becomes  effective  luiy  3. 
1987. 

Issued  in  Kansas  City.  Missouri,  on  May  19. 
1987. 

Paul  K.  Bohr. 
Director.  Central  Region. 
[FR  Doc.  87-12523  Filed  6-2-87;  8:45  am] 
BILUNO  COOC  MIO-D-M 


14  CFR  Part  71 

(Airspace  Docket  No.  87-ASW-5) 

Revision  of  Transition  Area;  Graham, 
TX 

AOENCv:  Federal  Aviation 

Administration  (FAA).  DOT. 

action:  Final  rule.      

summary:  This  amendment  will  revise 
the  transition  area  at  Graham.  TX.  The 
intended  effect  of  the  amendment  is  to 
provide  necessary  controlled  airspace 
for  aircraft  executing  a  new  standard 
instrument  approach  procedure  (SlAP) 
to  the  Graham  Municipal  Airport. 
Graham.  TX.  This  amendment  is 
necessary  since  the  nondirectional  radio 
beacon  (NDB)  is  being  relocated  and 
additional  airspace  is  needed  to 
encompass  the  new  SIAP. 
EFFtcnve  DATl:  0901  IITC.  July  30.  1987. 
FOR  FURTHER  INFORMATtON  CONTACT. 
David  |.  Souder.  Department  of 
Transportation.  Federal  Aviation 
Administration,  4400  Blue  Mound  Road. 
Fort  Worth.  TX  76193-0530.  telephone 
(817)  624-5535. 
SUPPLEMENTARY  INFORMATION: 

History 

On  March  17. 1987.  the  FAA  proposed 
to  amend  Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  71)  to  revise 
the  transition  area  at  Graham.  TX  (51  FR 
10115). 

Interested  persons  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Except  for  editorial 
changes,  this  amendment  is  that 
proposed  in  the  notice.  Section  71.181  of 
Part  71  of  the  Federal  Aviation 
Regulations  was  republished  in 


Handbook  7400.6C  dated  January  2, 
1987. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  revises  the 
transition  area  at  Graham.  TX.  To 
enhance  airport  usage,  a  new  SIAP  is 
being  developed  for  the  Graham 
Municipal  Airport,  utilizing  the 
relocated  Graham  NDB  as  a 
navigational  aid.  The  development  of  a 
new  SIAP.  based  on  this  relocated 
navigational  aid.  entails  revision  of  the 
existing  transition  area  at  Graham,  TX, 
at  and  above  700  feet  above  ground 
level  within  which  aircraft  are  provided 
air  traffic  control  services.  Transition 
areas  are  designed  to  contain  IFR 
operations  in  controlled  airspace  during 
portions  of  the  terminal  operation  and 
while  transiting  between  the  terminal 
and  en  route  environment.  The  intended 
effect  of  this  action  is  to  ensure 
segregation  of  aircraft  using  the 
approach  procedure  under  instrument 
flight  rules  (IFR)  and  other  aircraft 
operating  under  visual  flight  rules  (VFR). 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  niie "  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034:  February  26.  1979);  and  {3} 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  cntena  of  the  Regulatory 
Flexibility  Act. 

Ust  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Transition  areas. 
Adoption  of  the  Amendment 
PART  71 -(AMENDED I 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  is 
amended  as  follows; 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C  1348(a).  1354(a).  1510: 
Executive  Order  10654;  49  US.C.  106(g) 
(Revised  Pub  L  97-449.  January  12. 1983J;  14 
CFR  11.69. 

S71.1B1     lAnWfylttdl 

2.  S  71.181  is  amended  as  follows: 


Cfaham.  TX  Revised 

That  airspace  exlendinj?  upward  from  700 
feet  above  the  surface  within  a  7-mile  radius 
of  the  Graham  Municipal  Airport  (latitude 
33'06'38'  N  .  longitude  9e"3316'  W.). 

Issued  in  Fort  Worth,  TX.  on  May  2a  1987. 
Larry  L  Craig. 

Assistant  Manager,  Air  Traffic  Division, 
Southwest  Region. 

|FR  Doc  87-12529  Filed  6-2-87;  8:45  am] 
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14  CFR  Part  71 

lAlrapac*  Docket  No.  a6-ANM-24) 

Establish  Pinedale,  WY. 
Transition  Areas 

agency:  Federal  Aviation 
Administration  (FAA),  IXDT. 
ACnOM:  Final  rule. 

SliMMARY:  This  action  establishes 

transition  areas  to  accommodate  arrival 
and  departure  procedures  to  Wenz 
Airport,  Pinedale.  Wyoming. 
EFFECTIVE  DATE:  0901  LTTC.  July  30.  1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  L  Brown.  ANM-535.  Federal 
Aviation  Administration.  Docket  No.  86- 
ANM-24, 17900  Pacific  Highway  South. 
C-68966.  Seattle.  Washington  98168, 
Telephone:  (206)  431-2535. 
SUPPI^MENTARY  INFORMATION: 

History 

On  March  23. 1987.  the  FAA  proposed 
to  amend  Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  71)  to  establish 
transition  airspace  at  Pinedale, 
Wyoming  (51  FR  9184).  This  action  is 
needed  to  provide  controlled  airspace  to 
accommodate  arrival  and  departure 
procedures  to  Wenz  Airport.  Pinedale, 
Wyoming. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Except  for  editorial 
changes,  this  amendment  is  the  same  as 
that  proposed  in  the  notice.  Section 
71.181  of  Part  71  of  the  Federal  Aviation 
Regulations  was  published  in  Handbook 
7400.6C  dated  January  2. 1987. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  provides 
controlled  airspace  to  accommodate 
arrival  and  departure  procedures  to 
Wenz  Airport,  Pinedale.  Wyoming. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  estabhshed 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 


necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  ReguJatory 
Flexibility  Act. 

List  of  Subjects  va  CFR  Part  71 

Aviation  safety.  Transition  areas. 
Adoption  of  the  Amendment 

PART  71— {AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  is 
amended  as  follows; 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows; 

Authority:  49  U.S.C  1348(a).  1354(a),  1510: 
Executive  Order  10854;  49  U.S.C  106(g) 
(Revised  Pub.  L  97-449,  January  12, 1983);  14 
CFR  11.69. 

2.  Section  71.181  is  amended  as 
follows; 

Pinedale,  Wyoming.  Transition  Area  (New) 

The  airspace  extending  upward  from  700 
feet  above  the  surface  within  5  miles  either 
side  of  a  direct  line  between  the  Big  Wnev, 
Wyoming,  VOR/DME  and  the  Wenz  NDB 
extending  from  the  VOR/DME  to  a  point  5 
miles  northeast  of  the  NDB,  and  withm  3.5 
miles  either  side  of  the  323*  bearing  to  the 
Wenz  NDB,  extending  to  11.5  miles  southeast 
of  the  NDB,  excluding  the  Big  F'uiey, 
Wyoming,  700  foot  transition  area.  That 
airspace  extending  upward  from  1.200  feet 
above  the  surface  within  7.5  miles  northeast 
and  11.5  miles  southwest  of  the  323*  bearing 
to  the  Wenz  NDB,  extending  from  a  point  22 
miles  southeast  of  the  NDB  to  a  point  9.5 
miles  northwest  of  the  NDB.  excluding  the  Big 
Piney.  Wyoming.  1.200  foot  transition  area. 

Issued  in  Seattle.  Washington,  on  May  21, 
1987. 

Temple  H.  )ohnaoa.  Jr., 

Manager,  Air  Traffic  Division,  Northwest 

Mountain  Region. 

(FR  Doc.  87-12530  Filed  6-2-87;  8:45  am) 
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14  CFR  Part  171 

FAA  Microwave  Landing  System  (MLS) 
Transttfon  PoWcy 

AOENCV:  Federal  Aviation 
Administration  (FAA),  DOT. 


actiom:  Announcement  of  issuance  of 
policy  statement. 

summary:  Approval  of  the  FAA 
Microwave  Landing  System  (MLS) 
Transition  Policy,  by  the  Federal 
Aviation  Administrator,  permits  the 
establishment  of  Instrument  Landing 
Systems  (ILS),  on  a  limited  basis,  at 
medium  and  large  hub  airports,  and 
their  associated  reliever  airports  to 
solve  certam  capacity  problems  until 
sufficient  MLS  ground  stations  are 
deployed.  The  policy  outlines  three 
options,  listed  m  the  order  of 
availability  to  the  user,  in  which  ILS  • 
may  be  acquired,  operated,  and 
maintained. 

EFFECTIVE  DATE  May  18,  1987. 

ADDRESS:  Inquires  may  be  mailed  to 
Federal  Aviation  Administration.  Office 
of  Program  and  Regulations,  800 
Independence  Avenue,  SW. 
Washington.  DC  20591.  Attention;  APR- 
120. 

FOR  FURTHER  INFORMATION  CONTACT: 

Stephen  R.  Howat.  202-267-9672. 

The  following  Microwave  Landing 
System  (MLS)  Transition  Policy  was 
approved  by  the  Administrator  on  May 
16. 1987: 

Microwave  Landing  Systems  (MLS) 
will  be  the  primary  precision  approach 
system  in  the  National  Airspace  System 
(NAS)  well  beyond  the  year  2000,  These 
systems  will  achieve  effectiveness  in  the 
decade  of  the  19908  and  will  provide  the 
operational  flexibility  and  improved 
safety  required  to  meet  forecast  aviation 
growth.  The  results  will  be  major 
capacity,  noise  abatement,  and  safety 
benefits  which  will  begin  to  accrue 
during  the  middle  of  thai  decade. 

In  the  interim,  there  is  an  immediate 
need  for  precision  approach  systems  at 
medium  and  large  hub  airports  and  their 
associated  reliever  airports  to  solve 
certain  capacity  problems.  These  needs 
may  be  attained  by  the  establishment  of 
Instrument  Landing  Systems  (ILS)  on  a 
limited  basis. 

ILS  Acquisition 

ILS's  may  be  acquired,  operated,  and 
maintained  imder  the  following  options, 
listed  in  order  of  availability  to  the  user 

Systems  acquired  by  the  airport 
sponsor  in  accordance  with  Part  171  of 
of  Federal  Aviation  Regulations  (14  CFR 
171).  System  acquisition  is  the  sole 
responsibility  of  the  sponsor  and  will 
not  involve  any  Federal  funds. 

Systems  acquired  by  the  sponsors 
with  Federal  grant  funds  under  the 
Airport  Improvement  Program  (AIP), 

Systems  acquired  by  the  FAA  under 
the  Facilities  and  Equipment  (F&E) 


UM  I 
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Appropriation.  The  cost  of  operating 
and  maintaining  these  systems  will  be 
borne  by  the  FAA. 

Federal  Assumption  of  Ownership, 
Maintenance  and  Operation 

Sponsors  may  request  FAA 
assumption  of  ownership,  maintenance 
and  operation  of  systems  acquired 
under  Part  171  or  system  maintenance 
under  the  AIF  program.  Systems  must  be 
identical  to  those  currently  specified 
and  purchased  by  the  FAA  and  have 
Remote  Maintenance  Monitoring  (RMM) 
capability,  or  be  capable  of  being 
retrofitted  with  RMM. 

For  Part  171  Systems.  FAA  will 
assume  responsibility  only  if  the 
systems  meet  eligibility  criteria  required 
for  Federal  Systems. 

For  AIP  Systems,  a  sponsor  may 
request  FAA  to  maintain  the  facility  but 
the  sponsor  shall  retain  ownership  and 
operational  responsibility.  This  option 
will  be  considered  only  after  it  has  been 
shown  that  acceptable  maintenance 
support  is  not  available  in  the 
commercial  sector  and  FAA-provided 
maintenance,  on  a  reimbursable  basis,  is 
in  the  best  interest  of  the  Federal 
government  and  the  public 

Eligibility  Criteria 

Category  I.  U.  or  III  systems  to  be 
acquired  under  this  policy  shall  meet  all 
of  the  following  eligibility  criteria: 

Meet  MLS  e'(tal)lishment  criteria 
contained  in  Airway  Planning  Standard 
Number  One  and  must  have  a  current 
benefit/cost  ratio  of  10  or  better. 

Be  located  at  a  medium  or  large  hub 
airport,  or  an  associated  reliever  airport 
as  defined  in  the  National  Plan  of 
Integrated  Airport  Systems  or  meet  a 
documented  critical  safety  requirement. 

Have  an  immediate  and  critical 
requirement  for  precision  approach  that 
cannot  be  delayed  until  MLS  becomes 
available;  e.g.,  storm  damaged  systems, 
immediate  capacity  needs,  new 
runways,  etc. 

Be  documented  by  a  complete  staff 
study. 

Have  their  operational  need  validated 
by  the  Associate  Administrator  for 
Aviation  Standards  and  be  approved  by 
the  Administrator. 

Selection  Process 

ILS's  eligible  for  Federal  funding 
under  the  above-stated  options  will  be 
prioritized  for  selection  on  the  basis  of 
their  potential  to  enhance  capacity  in 
the  National  Airspace  System.  Special 
situations  involving  critical  safety  issues 
or  unique  need  will  be  handled  on  a 
case-by-case  basis.  » 


Limitations  of  This  Policy 

The  above  options  do  not  provide  for 
operational  and/or  maintenance  of  ILS's 
procured  prior  to  or  outside  the 
provisions  of  this  policy.  It  should  be 
noted  that  the  elapsed  time  between 
identification  of  a  user's  need  and  the 
start  of  ILS  operation  can  vary 
significantly  depending  on  the  option.  In 
addition,  funds  for  ILS  acquisitions 
through  the  FAAs  F&E  Appropriation  or 
AIP  grant  options  will  only  provide  for  a 
limited  number  of  systems. 

Each  new  ILS  will  be  in  use  for  a 
finite  period  because  of  eventual 
replacement  by  MLS.  Therefore,  only 
those  locations  with  an  immediate  and 
critical  requirement  for  precision 
approach  guidance  will  be  eligible  under 
this  policy.  For  the  purpose  of 
amortization.  ILS's  under  this  policy  will 
be  operated  and  maintained  for  a 
minimum  of  10  years  from  the  date  of 
commissioning. 
SUPPLEMENT ARY  INF0RMAT10M: 

Application  for  ILS  Under  the  Airport 
Improvement  Program  (AIP) 

House  Report  99-^96  on  the 
Department  of  Transportation  and 
Related  Agencies  Appropriation  Act, 
1987,  includes  a  provision  directing  the 
FAA  to  allocate  up  to  $5  million  for  the 
Airport  Improvement  Program  (AIP)  for 
purchase  and  installation  of  ILS's  and 
approach  lighting  for  those  airports  that 
meet  the  agency's  qualifying  criteria. 

Eligible  sponsors  interested  in  being 
considered  for  an  ILS  should  submit  an 
AIP  grant  preapplication  (SF-424  and 
FAA  Form  5100-30)  to  the  appropnate 
FAA  Airports  District  Office  or  Regional 
Airports  Division  no  later  than  June  30, 
1987.  The  following  information  and 
guidelines  are  provided  for  sponsors 
who  wish  to  apply: 

Depending  on  the  varying  cost  of 
selected  projects  (equipment,  site 
preparation,  and  installation)  an 
estimated  four  to  eight  ILS  Installations 
may  be  funded. 

All  applicants  will  be  evaluated  on  a 
nationwide  basis  using  the  criteria  and 
selection  procedures  contained  in  this 
FAA  MLS  Transition  Policy. 

Sponsors  should  be  prepared  to  assist 
the  FAA  in  developing  any  data  needed 
to  establish  site  eligibility  under  the 
policy. 

Any  sponsor  of  an  airport  which  is  not 
a  medium  or  large  hub  or  a  reliever  to  a 
medium  or  large  hub,  but  who  believes 
their  airport  would  qualify  for  an  ILS  as 
a  critical  safety  or  unique  aeronautical 
need  should  contact  the  appropriate 
FAA  regional  director  before  beginning 
the  application  process. 


Applications  will  also  be  accepted  for 
partial  115  (localizer/marker)  or  for 
adding  glide  slopes  to  sponsor-owned 
localizer/marker/distance  measuring 
equipment. 

Final  selection  of  these  sites  for  ILS 
under  the  AIP  will  be  made  by  July  31, 
1987,  and  all  applicants  will  be  notified. 
Since  authorization  for  AIP  expires  at 
the  end  of  Fiscal  Year  1987,  the 
acquisition  of  ILS  under  any  newly 
authorized  grant  program  will  be 
reexamined  once  new  legislation  is 
enacted. 

Issued  in  Washinston.  DC,  on  May  27, 1987. 
Anthony  ).  Broderick. 
Associate  Administrator  for  A  viation 
Standards. 

[FR  Doc.  87-12531  Filed  6-2-87;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  300 

[Docket  No.  RM«2-*-00?,  Order  No.  323-BJ 

Confirmation  and  Approval  of  th« 
Rates  of  the  Bonneville  Power 
Administration 

Issued  May  r.  1987. 

agency:  Federal  Fjiergy  Regulatory 

Commission,  DOE. 

ACTKHC  Final  rule. 


summary:  The  Federal  Energy 
Regulatory  Commission  (Commission)  is 
adopting  a  final  rule  that  amends  Part 
300  of  Its  regulations  regarding  approval 
of  rates  submitted  to  the  Commission  by 
the  Federal  power  marketing 
administration  (PMAs). 

The  Commission  originally  adopted 
Part  300  of  Its  regulations  in  Order  No. 
323,  which  established  procedures  for 
interim  and  final  approval  of  rates 
submitted  pursuant  to  the  Pacific 
Northwest  Electnc  Power  Planning  and 
Conservation  Act  (Regional  Act)  by  the 
Bonneville  Power  Administration  (BPA). 
Part  300  was  subsequently  revised  to 
apply  generally  to  all  PMAs,  as  well  as 
BPA.  The  revisions  in  this  final  rule 
address  portions  of  Order  No.  323  that 
were  reversed  and  remanded  by  the  U.S. 
Circuit  Court  of  Appeals  for  the  Ninth 
Circuit. 

The  final  rule  deletes  from  the 
regulations  the  exception  for  BPA  and 
the  other  PMAs  from  ex  parte 
communications  restrictions.  The  rule 
adds  a  requirement  that  rates  filed  by 
BPA  under  section  7(k)  of  the  Regional 
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Act  comply  with  the  abbreviated  fding 
requirements  for  coordination  sales 
under  Part  35  as  well  as  with  the  filing 
requirements  of  Subpart  B  of  Part  300.  In 
addition,  the  rule  makes  a  technical 
correction  to  clarify  the  standard  of 
review  by  the  Commission  for  BPA 
section  7(k)  filings. 

EFFECTIVE  date:  July  6,  1987. 

FOR  INFORMATION  CONTACT:  Richard 
Faubel,  Federal  Energy  Regulatory 
Commission,  Office  of  Electric  Power 
Regulation,  825  North  Capitol  Street  NE., 
Washington.  DC  20426,  (202)  376-9347. 

supptEMEtrrARY  information: 

Before  Commissioneri  Martha  O.  Hesse. 
Chairman:  Anthony  G.  Sousa,  Charles  G. 
Slalon.  Charles  A.  Trabandt  and  CM.  Naeve. 

I.  Introduction 

The  Federal  Energy  Regulatory 
Commission  (Commission)  is  amending 
Part  300  of  its  regulations'  regarding 
approval  of  rates  submitted  to  the 
Commission  by  the  Federal  power 
marketing  administrations  (PMAs). 

The  Commission  originally  adopted 
Part  300  of  its  regulations  in  Order  No. 
323.  which  established  procedures  for 
interim  and  final  approval  of  rates 
submitted  pursuant  to  the  Pacific 
Northwest  Electric  Power  Planning  and 
Conservation  Act  (Regional  Act)»  by  the 
Bonneville  Power  Administration 
(BPA) '  Order  No.  323  was  appealed  by 
Southern  California  Edison  Company 
and  Pacific  Gas  and  Electric  Company 
to  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit  (Ninth  Circuit).  On 
September  3, 1985.  the  court  affirmed  in 
part,  and  reversed  and  remanded  m 
part,  the  final  rule.*  These  revisions 
address  the  reversed  and  remanded 
portions  of  that  final  rule. 

II.  Background 

Under  the  Department  of  Energy 
Organization  Act  (DOE  Act),*  enacted 
in  1978,  the  primary  responsibility  for 
reviewing  the  rates  of  BPA  and  the  other 
PMAs  was  vested  in  the  Department  of 
Energy  (DOE).  In  1980,  the  Regional  Act 
transferred  authority  over  reivew  of 
BPA  rates  to  this  Commission.*  The 


'  ISCFR  Part  300  (1986). 

•  16  use  83<>-83l»g  (1982) 

•  Order  No  323,  FERC  SUL  •nd  R*g..  Regulation* 
Preamble*  1982-1985,  \  3a4«3.  rvconsiderolion 
granted  in  pari  and  denied  in  pan.  ReguLatiuna 
Preamhlet  1962-1985,  \  30.527  (1983)   Part  300  wai 
»ut)»«?quenlly  reviaed  to  apply  ganeraily  to  all 
PMA*.  including  BPA.  Se*  Ordar  No.  382.  FERC 
Slat   and  Rag..  R«(julalK>ni  Preamble!  1982-1984. 

t  3a575  (1984),  4S  FR  25230  Juna  20.  1964} 

'SouUiem  Califurma  Ediaon  Coinpany  v,  FERC, 

770  F  2d  77B  (9tfa  Or  ISSAI  \Edtson\. 
»  42  U.S.C  7101-735^  (1982). 

•  Sve  aeclion  7(a).  16  U  S  C  e39e(a)  (1982). 


Secretary  of  DOE  has  delegated  rate 
review  responsibilities  over  the  other 
PMAs  to  this  Commission.' 

The  Commission  promulgated  its  final 
rule  establishing  procedures  and  filing 
requirements  for  BPA  on  August  10, 
1983.  On  appeal  of  the  rule  to  the  Ninth 
Circuit,  the  court  found  that:  (1)  The  rule 
was  ripe  for  judicial  review;  (2)  the 
Commission  had  correctly  concluded 
that  the  rule  was  not  subject  to  the 
notice  and  comment  provisions  of  the 
Administrative  Procedure  Act  (APA);  • 
and  (3)  the  Commission  had  improperly 
concluded  that  rate  filings  under  section 
7(k)  of  the  Regional  Act  »  (i.e..  those  for 
nonfirm,  nonregional  rates)  were  not 
required  to  comply  strictly  with  Federal 
Power  Act  '«>  procedures,  and  therefore 
the  rule's  exemption  for  such  filings 
from  Commission's  ex  parte 
communications  regulation,  and  the 
rule's  filing  reguirements  that  failed  to 
include  BPA's  case-in-chief,  were  void. 
In  addition,  the  court  granted  the 
Commission's  request  that  one  issue  of 
the  appeal  relating  to  the  standards  of 
review  for  section  7(k)  rates,  be 
remanded  to  the  Commission.' ' 

III.  Discussion 

A.  Summary  of  the  Rule 

In  this  order  the  Commission  is 
revising  J  300.1(a)  •»  of  its  regulations  to 
delete  the  provision  exempting  BPA  and 
other  PMA  rate  proceedings  from  the 
applicability  of  Rule  2201  (Ex  Parte 
Communications)  of  the  Commission's 
regulations,'*  T^is  revision  removes  the 
only  exception  ot  the  comprehensive 
applicability  of  the  Commission's 
General  Rules  of  Practice  and 
Procedures'*  to  PMA  rate  filings  and 
therefore  fully  complies  with  the 
Regional  Act's  requirements  for  section 
7(k)  rate  proceedings. 

The  Commission  is  also  amending 
Subpart  B  of  Part  300  "  to  add  a  new 


'  Delegation  Order  No.  0204-33  To  the  Assist.  Sec 
of  Resource  Applications  and  the  Fed  Energy 
Regulatory  Comm..  FERC  Stat  and  Reg  (Delegation 
Orders)  \  9907,  43  FR  60638  (Dec  ZS.  1878), 
superceded  by  Delegation  Order  No  0204-106  to 
the  Dep.  Sec  the  Adrainiatrators  of  Um  Alaska. 
Southeaslam,  Boulhwealem  and  Western  Area 
Power  Administrations  and  the  Fed.  Energy 
Regulatory  Comm.,  FERC  Slat  and  Reg  (Delegation 
Orders)  \  9810.  46  FR  55664  (Dec.  14.  1983), 

•  5  use  550-576  (1982) 

•  16  U.S.C  839e(k)  (1982), 

'•  IS  U.Sa  7»1»-82V  (1982) 
' '  770  F.M  et  r»4. 
••l9CJ'.R.S0ai(8)(1989). 
"  18  CJ  R  385.2201  (1988), 
'*  18  CF.R.  Part  365  (1986). 
'*  18  CF.R  300  10-300 13  (1988), 


section  requiring  that  rates  filed  under 
section  7(k)  of  the  Regional  Act  comply 
with  the  abbreviated  filing  requirements 
for  coordination  sales  under  Part  35  of 
the  Commission's  regulations  '•  as  well 
as  with  the  filing  requirements  of 
Subpart  B.  The  coordination  nature  of 
sales  under  section  7(k)  is  explained 
below.  This  amendment,  making  the 
filing  requirements  of  Part  35  for 
coordination  sales  applicable  to  section 
7(k)  sales,  brings  the  revised  PMA  filing 
regulations  info  compliance  with  the 
requirement  of  section  7fk)  that  rates 
approved  under  that  section  be  in 
accord  with  the  Commission's  Federal 
Power  Act  ratemaking  procedures. 

In  addition,  the  Commission  is 
revising  {  300.21(c)(2)  "  to  delete  the 
reference  to  paragraph  (c)Cl)  of  that 
section  from  the  standards  for  approval 
of  section  7(k)  rates  for  nonfirm. 
nonregional  sales.  Tliis  revision 
reconciles  the  nonfirm.  nonregional  rate 
review  standards  in  the  Commission's 
regulations  with  section  7(k)  of  the 
Regional  Act  as  well  as  with  other 
Commission  decisions  and  opinions  of 
the  Ninth  Circuit. 

The  provisions  of  Order  No,  323 
remanded  by  the  court  were  in  error 
because  of  the  Regional  Acts  unique 
requirements  for  rate  filings  under 
section  7(k).  The  court  did  not  find  any 
deficiencies  in  the  regulations  as  they 
apply  to  rate  filings  other  than  those 
under  section  7fk),  Therefore,  the 
Commission  considers  that  the 
remanded  provisions  of  Order  No.  323 
were  voided  only  to  the  extent  of  their 
apphcability  to  section  7(k)  filings,  and 
that  all  portions  of  Part  300  have 
remained  in  effect  for  BPA  rate  filings 
other  than  section  7[V]  filings  and  for  all 
rate  filings  of  the  other  PMAs. 

The  changes  promulgated  in  this  final 
rule  are  discussed  individually  below, 

B.  Ex  Parte  Communications  Rule 

As  a  part  of  the  final  rule  issued  in 
Order  No.  323,  the  Commission 
promulgated  S  300.1(a).  which  stated 
that  the  Commission's  General  Rules  of 
Practice  and  Procedure  under  Part  385  of 
the  Commission's  regulations  will  be 
applicable  to  BPA  proceedings  before 
the  Commission  except  as  provided  by 
rule  or  order.'*  However,  the 
Commission  found  an  exception  to  the 
general  apphcation  of  these  procedures, 
and  exempted  the  applicability  of  Rule 
2201  ••  (Ex  Parte  Communications)  from 


'•  18  CFJl,  35,13(a)(2)  (1986), 

"  18  C.F  R.  300,21(c)(2)  (1968), 

"  As  noted  above.  Order  No  382  extended  the 
applicability  of  |  300,1(«)  to  all  PMA  rate  re\1ew 
proceeding*. 

'•ieC,F-R-38S22M  (1988). 
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the  Part  300  procedures.  The  rule  stated 
that  the  ex  parte  communications  rule 
"will  apply  only  as  the  Commission 
determines  is  appropriate  under  law."  In 
the  preamble  to  the  final  rule,  the 
Commission  said  that  the  ex  parte 
communications  exemption  was  crafted 
to  "acknowledge  the  difficulty  of 
applying  the  ex  parte  restrictions  used 
in  public  utility  rate  cases  to  the  rale 
cases  of  a  fellow  federal  agency."  *° 

In  Edison,  the  Ninth  Circuit  found  that 
the  plain  language  of  section  7(k)  of  the 
Regional  Act  directs  the  Commission  to 
apply  the  Federal  Power  Act  procedures 
regardless  of  differences  between 
nonregional  rate  proceedings  and 
proceedings  pursuant  to  the  Federal 
Power  Act.^'  The  court  found  that  the 
statutory  scheme  of  section  7(k)  must 
have  been  intended  by  Congress  as  a 
protection  for  BPA's  nonregional 
customers.** 

The  court,  citing  Rule  2201,  noted  that 
the  Commission  procedures  prohibit  ex 
parte  communications  except  under 
limited  circumstances  not  presented  in 
this  case.*'  The  court  furher  noted  that 
Congress  made  no  attempt  to  modify  the 
applicability  of  the  rule  toward  BPA, 
and  that  the  court  was  shown  no 
precedent  supporting  such  an 
exemption.**  Accordingly,  the  Ninth 
Circuit  voided  the  ex  parte  exemption  as 
contrary  to  Federal  Power  Act 
procedural  rules. 

In  compliance  with  the  court's 
decision,  the  Commission  is  removing 
the  exemption  from  Rule  2201  for  BPA 
and  the  other  PMAs. 

C.  Case-In-Chief  Filing  Requirements 

The  Commission  is  adding  a  new 
section.  S  300.14,  to  Subpart  B  to  require 
that  rates  submitted  for  its  review 
pursuant  to  section  7(k)  of  the  Regional 
Act  comply  with  the  filing  requirements 
for  the  same  type  of  sales  by  public 
utilities  under  the  Federal  Power  Act. 
Section  7(k)  rate  filings  will  also  be 
subject  to  the  filing  requirements  of 
Subpart  B. 

The  Ninth  Circuit  voided  the  filing 
requirements  for  BPA  that  were 
promulgated  in  Order  No.  323  and 
codified  at  Subpart  B  of  Part  300  of  the 
Commission's  regulations.**  The  court 


•»  FERC  Stat,  and  Reg..  ReRulaliont  Preamblea 
1982-1965. 1  30.483  at  30.636  (1963).  48  FR  37006 
(August  16. 1983).  The  exemption  from  Rule  22m 
wai  extended  to  the  other  PMA»  In  Order  No.  382. 
See  FERC  Slat,  and  Reg  .  Regulalioni  Preamble* 
1962-1985  at  31.008,  48  FR  at  25233.  nJ). 

«'  770  F.2d  at  784. 

"  Id. 

"Id 

»•  18  C  F  R  300.lO-30at3  (1986).  Order  No.  382 

made  theae  requirementa  applicable  lo  all  PMAa. 


found  that,  because  the  filing 
requirements  did  not  require  BPA  to  file 
its  case-in-chief,  they  were  not  in  accord 
with  the  Commission's  regulations  for 
Federal  Power  Act  proceedings,  and 
therefore  did  not  comply  with  the 
directive  of  section  7(k)  of  the  Regional 
Act. 

The  court  noted  that  S  35.13  of  the 
Commission's  regulations  **  requires  a 
utility  filing  under  the  Federal  Power 
Act  to  submit  its  case-in-chief  with  its 
rate  application.*'  The  Commission 
argued  that  the  nature  of  a  rate  filing 
under  the  Regional  Act  is  critically 
distinct  from  a  rate  filing  pursuant  to  the 
Federal  Power  Act.*"  While  the  court 
agreed  that  the  proceedings  are 
distinct,*"  it  disagreed  that  the 
differences  allow  deviation  from  Federal 
Power  Act  procedures.'" 

Section  205(c)  of  the  Federal  Power 
Act  "  directs  that,  under  regulations 
established  by  the  Commission,  each 
public  utility  must  file  "schedules 
showing  all  rates  and  charges  for  any 
transmission  or  sale  subject  to  the 
jurisdiction  of  the  Commission,  and  the 
classification,  practices,  and  regulations 
affecting  such  rates  and  charges, 
together  with  all  contracts  which  in  any 
manner  affect  or  relate  to  such  rates, 
charges,  classifications,  and  services." 
When  the  Commission  adopted  the 
current  filing  requirements  in  Part  35.  '* 
applicable  lo  public  utilities  filing  under 
the  Federal  Power  Act.  it  required  a 
complete  cost  of  service  analysis  for 
utilities  making  significant  rate  change 
filings."  An  exemption  from  the 
comprehensive  filing  requirements  was 
provided  for  certain  categories  of  filings, 
for  which  abbreviated  filing 
requirements  were  established.'*  One  of 
the  categories  of  filings  that  were 
exempted  from  the  comprehensive  cost 
analysis  requirements  was  for  rates 
which  were  integral  parts  of  a 
coordination  or  interchange 
arrangement  for  nonfirm  service.'* 


A  coordination  transaction  is  defined 
as  a  sale  or  exchange  of  specialized 
electricity  services  that  allows  the  buyer 
to  realize  cost  savings  or  reliability 
giiins  that  are  not  attainable  if  it  relied 
solely  only  on  its  own  resources."  For 
the  seller,  a  coordination  transaction  is 
further  characterized  by  the  limited 
obligation  on  the  seller  and  the 
voluntary  nature  of  the  relationship 
between  buyer  and  seller.  Such  a 
transaction  provides  an  opportunity  for 
the  seller  lo  earn  additional  revenues 
and  to  lower  rates  of  territorial  firm  load 
customers  by  selling  energy  that  is 
temporarily  excess  to  the  load 
requirements  of  those  customers." 

Nonfirm.  nonregional  sales  of  energy 
by  BPA  are  coordination  transactions. 
The  customers  in  these  transactions  are 
not  part  of  BPA's  native  load.  They  are 
off-system  customers  with  internal 
generation  sources  upon  which  they 
primarily  rely  for  power  and  energy. 
Energy  from  BPA  under  section  7(k)  is 
available  to  them  on  a  nonfirm  basis,  if 
and  when  BPA  has  surplus  energy  which 
it  cannot  sell  lo  its  regional,  native  firm 
and  nonfirm  load  customers. 

The  revision  to  Subpart  B  in  this  final 
rule  therefore  requires  BPA  to  comply 
with  the  Part  35  filing  requirements  for 
coordination  transactions — the 
submission  of  policies  and 
understandings  '•  required  by  S  35.1  and 
the  abbreviated  requirements  specified 
in  5  35.13(a)(2)— When  submitting  rates 
under  section  7(k)  for  Commission 
review.  This  revision  brings  the 
Commission's  regulations  for  section 
7(k)  rates  into  compliance  with  Federal 
Power  Act  ratemaking  procedures. 

The  Commission  notes  that  the  new 
filing  requirements  are  procedural.  They 
are  not  intended  to  expand  the  scope  or 
standard  of  review  of  BPA's  nonfirm. 
nonregional  rates.  While  the  new 
requirements  track  the  procedural  filing 
requirements  of  the  Federal  Power  Act, 
they  do  not  subject  the  rates  to  any 
substantive  considerations  of  the 
Federal  Power  Act."  The  policies  and 


••  See  18  C  F  R.  35  13(e)(2)  (1986). 

•'  770  F  2d  at  783-M. 

••  Brief  of  the  Federal  Energy  Regulatory 
Commitition.  Southern  California  Ediaon  Co.  ». 
FERC.  9th  Cir.,  No.  83-7841.  Sept  21. 1984 

••  770  F.2d  at  784.  n.3 

»•  Id.  at  784. 

•'  16  U  S.C.  824d(c)  (1982). 

»•  18  CFR  Part  5  (1986). 

"See  Reviaed  Requirementa  for  Filing  Change* 
In  Electric  Rate  Schedulea.  FERC  Slat,  and  Reg.. 
Regulation*  Preamble*  1977-1981. 1 3ai70  (1980).  44 
FR  46352  Duly  la  1880). 

"Id.  at  31.140.  31.153. 

"  18  CFR  I  35  13(a)(2)(D)  (1966). 


»•  Regulation  of  Electricity  S«le«-for-Re»ale  and 
Tran»mi**ion  Service  (Pha»e  1).  Notice  of  Inquiry. 
FERC  Stat,  and  Reg..  1  35.518  (1985).  50  FR  23446 
(|une  4. 1985). 

"Id. 

"  I.e..  claasincatlon*.  practice*,  rule*  and 
r»>gul8tion*  affecting  rate*  and  charge*  and  all 
contract*  which  affect  or  relate  to  rate*,  charge*. 
cla**irication«.  aervice*.  rule*,  regulation*  or 
practice*. 

••Thl*  i>  con»l*tenl  with  the  Ninth  Circuit* 
opinion  in  Central  Unooln  Prople*  Utility  Di«trict  w. 
FERC  fCentral  Lincoln).  735  F  2d  1101  (1984).  In 
r>')ecting  a  conlenlion  that  the  •ubitanlive 
proviaiona  of  the  Federal  Power  Act  are  meant  to 
govern  review  under  tecllon  7(k).  the  court 
obaerved,  Thi*  i*  not  borne  out  by  the  language  of 
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understandings  filed  pursuant  to  §  300.14 
will  not  themselves  be  subject  to 
Commission  approval.*" 

Except  for  the  filing  of  understandings 
and  policies  that  affect  section  7(k) 
rates,  the  Commission  does  not 
anticipate  that  this  additional 
compliance  requirement  will  result  in 
significant,  if  any.  changes  to  BPA 
section  7(k)  applications.  In  effect,  the 
abbreviated  filing  requirements  are 
comprehensively  subsumed  under  Part 
300.  In  practice,  therefore,  with  the 
exception  of  the  submission  of 
understandings  and  policies,  filings 
under  Subpart  B  have  included  all 
elements  required  of  a  public  utility 
under  5  35.13(a)(2). 

Rates  submitted  pursuant  to  section 
7(k)  will  continue  lo  be  subject  to  the 
filing  requirements  of  Subpart  B  of  Part 
300.  There  are  elements  required  in  a 
filing  under  Subpart  B  which  are  not 
required  under  the  abbreviated 
requirements  of  Part  35* '  These 
additional  elements  relate  lo  the  distinct 
characteristics  of  PMA  sales  and  are 
essential  for  the  Commission  to  evaluate 
rate  filings  under  the  unique  standards 
of  review  required  by  section  7(k). 
Therefore,  to  facilitate  the  Commission's 
review  of  these  rates,  the  final  rule 
provides  for  compliance  with  both  sets 
of  filing  requirements  for  filings  under 
section  7(k). 

D.  Section  7(kJ  Standard  of  Review 

The  revision  to  S  300.21(c)(2)  of  the 
Commission's  regulations  is  primarily  a 
technical  correction.  The  last  clause  of 
subparagraph  (c)(2)  was  inappropriately 
included  in  the  final  rule  promulgated  in 
Order  No.  323.  and  is  being  deleted  in 
order  to  clarify  the  standard  of  review 
for  BPA  section  7(k)  rate  filings  at  the 
Commission. 

The  Commission  requested  that  the 
court  remand  this  portion  of  the  final 
rule  in  order  to  give  the  Commission  an 


aection  7(k)  il»elf.  which  carefully  provides  the 
itatutory  standard*  thai  are  to  govern  review,  and 
refer*  lo  the  (Federal  Power  Act)  in  the  context  of 
■procedures  established  for  ratemaking.' "  735  F.2d 
at  1113  n 6 

*°For  example,  these  procedural  filing 
requirement*  would  not  alter  the  Commission* 
decision  in  Public  Utilitie*  Commission  of  the  Slate 
of  California,  el  ol  v  'J  S  Dept  of  Energy. 
Bonneville  Power  Adminsitralion.  39  FERC  ^  61.088 
(1987) 

♦'See.  e.g.  t300  10(n  Irequinng  the  filing  of  the 
Administrators  Record  of  Decision,  if  one  is  made). 
§  300  n|b)  requinng  the  filing  of  historical  data  for 
the  preceding  five  years,  as  well  as  for  the  lesl  year, 
for  sales  and  revenues,  capacity  and  energy 
resources,  and  expenses;  and  requiring  a  summary 
of  the  allocation  ol  total  investment,  operation  and 
maintenance  costs  among  the  various  authorized 
purposes  of  a  mulH  purpose  reservoir  project;  and 
{  3O0  12|b)|l)  (requiring  a  slatemcnl  of  how  the  rates 
and  charges  meet  the  ob|ective  of  recovering  the 
revenue  necessary  to  repay  the  Federal  investment). 


additional  opportunity  to  study  and 
reconsider  the  language  in 
§  300.21(c)(2).**  The  Commission's 
request  was  granted.*' 

Both  the  Commission  and  the  court 
have  said  that  rales  under  section  7(k) 
for  nonfirm.  nonregional  sales  were  to 
be  reviewed  by  the  Commission  under 
different  standards  from  rates 
established  under  section  7(a].**  In  the 
final  rule  in  Order  No.  323,  the  standard 
for  review  of  section  7(a)  rate  filings 
was  codified  in  §  300.21(c)(1).  This 
codification  of  the  standard  mirrors 
section  7(a)(2)  of  the  Regional  Act.  The 
standard  for  review  of  section  7(k)  rate 
filings,  for  nonfirm,  nonregional  sales, 
was  codified  in  §  300.21(c)(2).  Paragraph 
ic)(2)  provides  that  the  Commission  will 
review  rate  filings  under  section  7(k)  for 
compliance  not  only  with  the  three 
statutes  set  out  in  section  7(k)  of  the 
Regional  Act,  but  also  with  the  three 
specific  findings  required  under 
paragraph  (c)(1).  Paragraph  (c)(2)  thus 
presently  reads  as  follows: 

(2)  Rates  under  section  7(k).  The 
Commission  will  review  any  rate  established 
by  the  Administrator  under  section  7(k)  of  the 
Northwest  Power  Act  for  compliance  with  the 
requirements  of  the  Bonneville  Project  Act. 
the  Flood  Control  Act  of  1944.  the  Federal 
Columbia  River  Transmission  System  Act, 
and  the  standards  set  forth  in  paragraph 
(c)(lj  of  this  section.** 

By  including  a  reference  to  paragraph 
(c)(1)  in  paragraph  (c)(2),  the 
Commission  inadvertently  subjected 
rate  filings  under  section  7(k)  of  the 
Regional  Act  to  two  sets  of  standards, 
including  the  standards  for  regional 
sales  under  section  7(a)  which  Congress 
did  not  intend  to  apply  to  review  of 
rates  for  nonregional  sales.*'  Deleting 
the  last  clause  of  paragraph  (c)(2)  from 
the  regulation  assures  that  the 
regulation  parallels  the  statutory 
guidelines  for  Commission  review  of 
section  7(k)  rates.*' 


*'See  bnef  of  the  Federal  Energy  Regulatory 
Commission.  Southern  California  Edison  Co.  v. 
FERC,  9th  Cir  .  No  83-7841.  Sept  21.  1984. 

"770F.2dal786. 

♦•  See  Edison.  770  F.2d  at  785-86.  citing  Central 
Lincoln.  735  F.2d  at  1113-14  (1984);  Central  Lincoln. 
735  F.2d  at  1115;  US  Secretary  of  Energy. 
Bonneville  Power  Administration.  Order  Resolving 
Scope  of  Commission  B  jurisdiction.  Granting 
Intervention,  and  Establishing  Further  Procedure*. 
20FERC1  61.291  (1982). 

♦•  18  CFR  300.21(c)(2)  (1986)  (emphasis  added). 

*'  See  Central  Lincoln.  735  F.2d  at  1113-15. 

*'  The  Commission  has  held  that,  for  BPA  rates  to 
comply  with  the  statutes  by  which  section  7(k)  rales 
are  lo  be  reviewed,  they  must  be  developed  (1)  with 
regard  to  the  recovery  of  costs  from  the  generation 
and  transmission  of  electric  energy.  (2)  to  encourage 
the  most  widespread  use  of  Bonneville  power.  (3)  to 
provide  the  lowest  possible  rates  to  consumer* 
con*islent  with  sound  bu*iness  principles,  and  (4)  to 
protect  the  interests  of  the  United  States  in 


IV.  Regulatory  Flexibility  Act 
Certification 

The  Regulatory  Flexibility  Act 
(RFA)  *•  requires  agencies  to  prepare 
certain  statements,  descriptions,  and 
analyses  of  rules  that  would  have  "a 
significant  economic  impact  on  a 
substantial  number  of  small  entities,"  *• 
The  Commission  is  not  required  to  make 
such  analyses  if  a  rule  would  not  have 
such  an  impact. *° 

This  final  rule  imposes  requirements 
only  on  PMAs,  which  do  not  fall  within 
the  RFA's  definition  of  "small 
entities."  "  Furthermore,  the  changes 
promulgated  by  the  rule  are  primarily 
procedural  in  nature  and  therefore  will 
not  have  a  significant  impact,  FHirsuant 
to  the  RFA,  therefore,  the  Commission 
certifies  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

V.  Paperwork  Reduction  Act  Statement 

The  Paperwork  Reduction  Act,  44 
U.S.C.  3501-3520  (1982).  requires  that 
certain  information  collection 
requirements  be  approved  by  the  Office 
of  Management  and  Budget  (OMB)  or, 
for  requests  imposed  on  other  agencies, 
by  the  General  Services  Administration 
(GSA),  OMB  regulations,  5  CFR  1320.16 
(1986),  stale  that  approval  and  clearance 
for  interagency  reporting  is  to  be 
provided  by  GSA, 

Prior  to  the  original  promulgation  of 
the  filing  requirements  of  Part  300,  the 
Commission  was  notified  by  GSA  that 
clearance  of  the  filing  requirements  in 
the  rule  was  not  required.  GSA  stated 
that  submissions  by  PMAs  as  part  of  the 
rate  establishment  process  are 


amortizing  its  investments  in  the  proiects  within  a 
reasonable  period.  See.  e.g..  U.S.  Dept.  of  Energy — 
Bonneville  Power  Administration,  Opinion  No.  250. 
36  FERC  1  61.335,  61.798  (1986).  off d  on  rehg. 
Opinion  No,  250-A.  39  FERC  \  61.033  (1987):  U.S. 
Dept.  of  Energy — Bonneville  Power  Administration. 
27  FERC  I  61,251.  61.475-76  (1964|;  Bonneville  Power 
Administration.  23  FERC  \  61.342.  81.738  (1983):  U.S. 
Secretary  of  Energy,  Bonneville  Power 
Administration.  13  FERC  \  61.157.  61.338  (1980):  U.S. 
Dept.  of  Energy  Bonneville  Power  Adminislralion. 
Opinion  No.  482.  34  FPC  1462  (1965). 

Furthermore,  the  Commission  has  staled  that,  in 
compliance  with  the  Flood  Control  Act,  part  of  its 
inquiry  in  reviewing  nonregional  rates  is  whether 
BPA  has  made  power  available  to  nonregional 
customers  on  fair  and  reasonable  terms  and 
conditions,  27  FERC  at  61,476.  See  also.  California 
Energy  Commission  v.  Johnson.  76"  F.2d  631, 635 
(9th  Cir.  1985). 

«•  5  U.S.C.  601-612(1982). 

"  5  use.  805(8). 

•0  5  use.  805(b). 

"  5  use.  601(3).  citing  lo  section  3  of  the  Small 
Business  Act.  15  U.S.C.  632  (1962).  Section  3  of  the 
Small  Business  Act  defines  "small  business 
concern"  as  a  business  which  is  independently 
owned  and  operated  and  which  is  not  dominant  in 
its  Held  of  operation. 
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operational  in  nature  and  are  not 
considered  to  be  reporting  requirements. 
There  have  been  no  subsequent  chiuiges 
in  the  Paperwork  Reduction  Act  or  in 
OMB  or  CSA  rej?uJ«tion8  relating  to  that 
conclusion  by  CSA.  The  filing 
requirements  in  this  final  rule  are  part  of 
the  rate  establishment  process  and  are 
not.  thereforw.  reporting  requirements 
necessitating  CSA  approval  and 
clearance 

VL  Administrative  Procedure  Act 
Requirements  and  Effective  Date 

Ceneri»Hy.  st-ction  553  of  the 
Adminisn^tive  Procedure  Act  (APA)  *• 
requires  that  nohce  and  an  npporninity 
for  comment  \ie  afforded  when  an 
agency  proposes  a  rule.  This 
requirement  does  not  apply,  however,  to 
rules  that  are  niK»s  of  agency 
organizahon.  procedure,  or  practice  or 
when  notice  and  comment  are 
unnecessary." 

This  final  rule  is  the  culmination  of  a 
rulemaking  that  was  initiated  in  1981 
when  the  Commi.ssion  issued  an  interim 
rule  governing  interim  approval  of  BPA 
rate*.**  The  comments  received  in 
response  to  the  intenm  rule  were 
considen-d  m  the  1983  promulgation  of 
the  final  rule  in  Onler  No   323.  which 
adopted  the  maior  asperts  of  the  interim 
rule.  The  final  rule  in  Order  No  323 
incorporated  new  procedures  m  S  300.21 
that  had  not  been  included  in  the  interim 
rule.  Primarily  for  this  reason,  a  special 
solicitation  of  comment  was  extended 
upon  adoption  of  the  final  rule  This 
additional,  post  promulgation 
opportunity  to  comment,  in  the  form  of 
petitions  for  reconsideration,  was  not 
limited  to  comments  on  the  provisions  of 
§  300.21. »* 

The  court  rejected  arguments  that  the 
Commission  violated  the  APA  by  not 
providing  opportunity  for  additional 
comment  before  adopting  the  final  rule 
that  includi'd  the  new  (  300.21 
provisions'*  The  court  found  that 
f  300.21  pertained  to  procedural  aspects 
of  the  approval  of  BPA  rates  and 
therefore  fell  under  the  AP.A  exemption 
in  section  553(b)(3)(A)  for  procedural 
rules.'^  The  court  noted  that  the 
substantive  impact  a  procedural  rule 
may  have  does  not  subject  it  to  notice 
and  comment  requirements.** 


"  5  U.S.C  533  (1962). 

"  5  U.S.C.  553(b). 

»♦  See  FERC  Slat  and  Res  .  \  30321.  46  FR  eO«13 
(Decemt>erl4, 1961) 

'•  Sea  FERC  Stat,  aad  Rag..  RagwtMiofW 
Praamblei.  1  30.403  at  3<UM0-tt. 

»•  770  F.2d  at  78a. 

»'Xd 

*•  Id.  citing.  Mrara  v.  BManm.  TM  F  2d  MT.  MO- 
01  (91h  Cir  1983) 


Opportunity  for  comment  was 

provided  prior  to  isauance  of  the  final 
rule  in  Order  No.  323  on  all  ieeues 
except  the  provisione  of  i  300.21.  and 
the  court  foand  the  provisions  of  }  300.21 
to  fall  within  the  APA  exemption  from 
comment  requirements  for  procefhira! 
rules.  Two  of  the  changes  made  in  this 
final  rule  are  purefy  procedural.  The 
removal  of  the  ex  parte  communications 
rule  exemption  in  |  300  1  is  a  revision  to 
the  Commission  8  procedural  rules  and 
is.  therefore,  clearly  procedural  in 
nature  The  deletion  of  subpamgraph 
{c)(2)  from  S  300  21  is  a  revision  to 
provisions  that  the  court  has  agreed  are 
procedural.  These  two  changes  therefore 
are  exempt  from  section  553  because 
they  are  rules  of  agt-ncy  organization, 
procedure  or  practice. 

Moreover,  interested  persons  have 
had  ample  opportunity  to  comment  on 
the  issues  incorporatt^d  within  the  scope 
of  these  changes.  The  ex  parte 
communications  provision  and  the  filing 
requirements  were  both  within  the 
scope  of  the  interim  rule  for  which  an 
opportunity  for  amunent  was  provided. 
Although  the  provisions  of  |  300  21  were 
new  to  the  final  rule  m  Order  No.  323. 
and  therefore  the  revision  to  the 
i  300.21(cl(2)  was  not  within  the  scope 
of  issues  upon  which  comment  mi^t  be 
expected,  it  was  within  the  scope  of 
issues  in  Order  No.  323  for  whi(.h  special 
solicitation  of  comment  was  extended 
upon  promulgation.  Since  that  post- 
promulgation  opportunity  to  conunent 
was  not  limited  to  J  300.21,  there  thus 
was  a  second  opportunity  for  comment 
on  the  issues  involved  in  the  other  two 
changes  In  ths  final  rule. 
This  rule  will  be  effective  July  6, 1987. 

List  of  SubjecU  in  18  CFR  Part  300 

Administrative  pracfire  and 
procedure.  Electric  power  rates. 
Reporting  and  recordkeeping 
requirements. 

In  consideration  of  the  foregoing,  the 
Commission  amends  Part  300.  Chapter  I. 
Title  18.  Code  of  Federal  Rpsulations.  as 
set  forth  below. 

By  ths  Corrunission.  Cornmissioner  Soiisa 
dissented  in  part  with  a  separate  •talemcnt 
attached. 

Kenneth  F  Ptumb, 
Secretary. 

ConRrmation  and  Approval  of  the  Kate«  of 
the  Bonneville  Power  ,\dmini»tralion 

(Dockat  No.  R\ia2-d-(XU| 

Issued  May  27,  1987 

SOUSA.  A.MTHONY  C.  CommiMioner. 
dtssentjiyj  in  part. 

I  respectfully  dissent  to  that  portion  of  the 
order  which  hoUla  that  the  filinf  n^uirem«r\l8 
for  Bonneville  Vvw%f  AdminiatrafiDn  »  (BPA) 
nonfirm.  nonrejtional  rales  pursuant  to 


section  7(k)  of  the  Northwe*  Electric  Power 
Planning  and  Coeaervation  Act  (Rpgional 
Act)  reflect  Federal  Poww  Act  (FPA) 
prxjcednraJ  protecfiona  oii>y  \  do  not  ohiecl  to 
this  SoJdB^  per  ««.  hat  wiab  to  again  point 
out  that  the  FPA  precadural  protections 
affonied  to  th«  Boafinsi.  soaragional 
customers  ar«  meaiunglesa  id  light  of  the 
ma|onty»  recent  holdings  that  BPA  may 
charge  rales  which  unduty  discnmioate 
asainst  those  customers  ' 

1  am  concerned  at  well  with  the  discussion 
pertainmji  to  the  requirement  that  BPA 
submit  to  the  Commisston  its  clBSSifications, 
practices  and  re}?»''"f»<'n»  sfFecling  (BPA'i 
7(V)  rates)  lojjether  with  all  contracts  which 
in  any  manner  affect  or  relate  to  soch  rale*, 
charts,  classificatumi.  and  services 
(policies  and  prac  Ik  es).  The  order  holds  that 
these  policies  and  practices  wiU  [x>l  be 
subiecl  to  Commission  approval* 

The  Conmussion  has  in  the  past  construed 
Its  statutory  mandate  in  this  rejiard  so 
narrowly  that  it  has  permitted  BPA  to  apply 
policies  and  practices  in  a  manner  that 
permits  BPA  to  effect  changes  In  rates 
without  pnor  Commission  aufhorizafion. 
contrary  to  section  71V)  "  As  1  hare  in  the 
past.  I  will  conUnue  to  oppose  any  further 
erosion  of  our  lurisdicfion  over  BPA  in  this 
regard.  In  my  view,  the  Cjjmmuision  a 
responsibility  to  review  BPA  »  7(k|  ralBt 
necessarily  requires  the  Commission  to  reject 
BPA  rates  that  do  not  meet  the  SJ-cliun  7(k) 
standards,  even  if  the  rales  are  based  on  BPA 
policies  or  practices  that  may  not  be  subject 
to  Commission  review  or  approval 
Anthony  G.  Sousa. 
Commissioner 

1.  The  authority  citation  for  Part  300 
continues  to  read  as  follows: 

.iVuthortty:  Pacific  Northwest  Flectric  Powc.' 
Planning  and  Conservation  Act.  16  VS.C. 
»3e-839h  [^m2^.  Bonneville  Prnfect  Act  10 
U.S  C.  8.-U-«3n  (1982h  Flood  Control  Act  of 
1944.  19  U.S  C  a25a  (19a2);  Federal  Columbia 
River  Transmission  System  Act  16  U  S.C 
a3*-638k  (19«21;  Reclamation  Project  Act  of 
1939.  43  use.  ia5-*a5k  (19821;  Department 
of  Energy  Orj(aaiz«tion  Act  42  U  S.C.  7101- 
7352  (19821.  E.O.  120O8,  3  CKR  Part  142  (1978); 
Delegation  Order  No  0204-33,  43  FR  e0.63« 
(1978). 
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PART  300— [AMENDED] 

2.  Part  300  is  amended  by  revising 
§  300.1(a)  of  Subpart  A,  by  adding  a  new 
S  300.14  to  Subpart  B.  and  by  revising 
i  300.21(c)(2)  of  Subpart  C,  to  read  as 
follows: 


'  Public  lIHhfia*  OmmiMion  of  ihe  S«Ble  of 
C«liton\i«  Hoi    »  I'S  rvpt  of  Rnerirv  BormertlJe 
Pow»r  Aclminimr«f»on.  SB  FKRC  1  BI.OBS  Wmrry. 
Uretad  Sine*  l>T>t  of  Bwvr  B<>fm<»»>lle  Power 
Admurslr.tion.  3M  FFKC  |  «.0(»  (TWr) 

•  Conflrmatior  stkI  Approval  of  the  Rales  of  the 
Bonneville  Pow«r  A(tmini»trBtnm.  39  FERC 

I (lesri,  Minno  «l  11-12. 

•  See.  Put>lic  Unllttes  Commiision  of  th«  Slate  of 
California,  el  al  i  United  Stales  Depf  of  Rnergy— 
Bonnerille  Power  AdmlnisUatiun.  33  FEFC  1  91.489 
(1WS). 


Subpart  A — General  Provisions 

§  300.1     AppUcabiUty  and  definitions. 

(a)  Applicability.  This  part  sets  forth 
procedures  governing  the  filing,  review 
and  disposition  of  the  rate  schedules  for 
the  sale  or  transmission  of  power  and 
energy  established  by  the  Alaska, 
Bonneville,  Southeastern.  Southwestern 
and  Western  Area  Power 
Administrations.  Except  as  otherwise 
provided  by  rule  or  order,  the 
Commission's  general  rules  of  practice 
and  procedure  (Part  385  of  this  chapter) 
will  apply  to  any  filings,  hearings  or 
other  procedures  under  this  part,  as 
applicable. 


Subpart  B — Filing  Requirements 


S  300.14     Filings  under  section  7(k). 

Any  application  for  Commission 
review  and  approval  of  a  rate  or  rate 
schedules  established  by  the 
Administrator  of  the  Bonneville  Power 
Administration  pursuant  to  section  7(k) 
of  the  Pacific  Northwest  Electric  Power 
Planning  and  Conservation  Act  must  be 
filed  in  compliance  with  the  provisions 
of  §  35  13(a)(2)  of  Part  35  of  this  chapter 
and  with  the  provisions  of  this  part,  and 
must  include  the  classificatioos. 
practices,  rules  and  regulations  affecting 
the  rate  and  charges  and  all  contracts 
which  in  any  manner  affect  or  relate  to 
such  rate,  charges,  classifications, 
services,  rules,  regulations,  or  practices. 
However,  such  classifications,  practices, 
rules,  regulations  or  contracts  which 
may  affect  or  relate  to  rates  will  not  be 
subject  to  Commission  approval  unless 
they  are  determined  to  be  rates  or  rate 
schedules. 

Subpart  C — Connnlssion  Rate  Review 
and  Approval 


$300.21     Final  confirmation  and  ap(xovai. 

•  •  • 

(c)  Standards  of  review  for  the 
Bonneville  Power  Administration. 

*  *        « 

(2)  Rates  under  section  7(k).  The 
Commission  will  review  any  rate 
established  by  the  Administrator  under 
section  7(k)  of  the  Pacific  Northwest 
Electric  Power  Planning  and 
Conservation  Act  for  compliance  with 
the  requirements  of  the  Bonneville 
Project  Act.  the  Flood  Control  Act  of 
1944.  and  the  Federal  Columbia  River 
Transmission  System  Act. 

•  •  •  •  « 

(FR  Doc.  87-12611  Filed  6-2-87;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  442 

(Docket  No.  87N-0 149) 

Antibiotic  Drugs;  Cephalexin 
Monohydrate  Tablets 

AGEMCV:  Food  and  Drug  Administration. 
action:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
antibiotic  drug  regulations  to  provide  for 
the  inclusion  of  accepted  standards  for  a 
new  strength  of  cephalexin 
monohydrate  tablet.  The  manufacturer 
has  supplied  sufficient  data  and 
information  to  establish  the  safety  and 
efficacy  of  the  new  strength. 

DATES:  Effective  June  3, 1987:  comments, 
notice  of  participation,  and  request  for 
hearing  by  July  6, 1987;  data, 
information,  and  analyses  to  justify  a 
hearing  by  August  3, 1987. 

ADDRESS:  Written  comments  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  Rm. 
4-62.  5600  Fishers  Lane,  Rockville.  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peter  Dionne,  Center  For  Drugs  and 
Biologies  (HFN-815),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville.  MD  20857,  301-443-4290. 

SUPfnJEMENTARY  INFORMATION:  FDA  has 
evaluated  data  submitted  in  accordance 
with  regulations  promulgated  under 
section  507  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (21  U.S.C.  357),  as 
amended,  with  respect  to  a  request  for 
approval  of  a  new  strength  (250 
milligrams)  of  cephalexin  monohydrate 
tablet.  The  agency  has  concluded  that 
the  data  supplied  by  the  manufacturer 
concerning  this  antibiotic  drug  are 
adequate  to  establish  its  safety  and 
efficacy  when  used  as  directed  in  the 
labeling  and  that  the  regulation  should 
be  amended  in  21  CFR  442.127a(a)(l)  to 
provide  for  the  inclusion  of  accepted 
standards  for  the  product. 

Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.24(c)(8)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 


7 


Submitting  Comments  and  Filing 
Objections 

This  final  rule  announces  standards 
that  FDA  has  accepted  in  a  request  for 
approval  of  an  antibiotic  drug.  Because 
this  final  rule  is  not  controversial  and 
because  when  effective  it  provides 
notice  of  accepted  standards,  notice  and 
comment  procedure  and  delayed 
effective  date  are  found  to  be 
unnecessary  and  not  in  the  public 
interest.  This  final  rule,  therefore,  is 
effective  June  3, 1987.  However, 
interested  persons  may.  on  or  before 
July  6, 1987,  submit  written  comments  to 
the  Dockets  Management  Branch 
(address  above).  Two  copies  of  any 
comments  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy. 
Comments  arc  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

Any  person  who  will  be  adversely 
affected  by  this  final  rule  may  file 
objections  to  it  and  request  a  hearing. 
Reasonable  grounds  for  the  heanng 
must  be  shown.  Any  person  who 
decides  to  seek  a  heanng  must  file  (1)  on 
or  before  July  6,  1987,  a  written  notice  of 
participation  and  request  for  hearing, 
and  (2)  on  or  before  August  3,  1987.  the 
data,  information,  and  analyses  on 
which  the  person  relies  to  justify  a 
hearing,  as  specified  in  21  CFR  314.300. 
A  request  for  a  hearing  may  not  rest 
upon  mere  allegations  or  denials,  but 
must  set  forth  specific  facts  showing 
that  there  is  a  genuine  and  substantial 
issue  of  fact  that  requires  a  hearing.  If  it 
conclusively  appears  from  the  data, 
information,  and  factual  analyses  in  the 
request  for  hearing  that  no  genuine  and 
substantial  issue  of  fact  precludes  the 
action  taken  by  this  order,  or  if  a  request 
for  a  hearing  is  not  made  in  the  required 
format  or  with  the  required  analyses,  the 
Commissioner  of  Food  and  Drugs  will 
enter  summary  judgment  against  the 
person(&)  who  request(s)  the  hearing, 
making  findings  and  conclusions  and 
denying  a  hearing.  All  submissions  must 
be  filed  in  three  copies,  identified  with 
the  docket  number  appearing  in  the 
heading  of  this  order  and  filed  with  the 
Dockets  Management  Branch. 

The  procedures  and  requirements 
governing  this  order,  a  notice  of 
participation  and  request  for  hearing,  a 
submission  of  data,  information,  and 
analyses  to  justify  a  hearing,  other 
comments,  and  grant  or  denial  of  a 
hearing  are  contained  in  21  CFR  314.300. 

All  submissions  under  this  order, 
except  for  data  and  information 
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prohibited  {rotn  public  discJosure  under 
21  U.S.C.  331(i)  or  18  U  S  C.  1905.  may  be 
seen  m  the  Dockets  ManuKement  Branch 
(address  above)  between  9  a.m.  and  4 
p.m..  Monday  through  Fnd«y 

Liat  of  Subjects  in  21  CFR  Part  442 

Aniibiulics. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authonty  delegated  to  the  Commissiorier 
of  Food  and  Drugs.  Part  442  is  amended 
as  follows: 

PART  442— CEPHA  ANTIBIOTIC 
DRUGS 

1.  The  authonty  citation  for  21  CFR 
Part  442  continues  to  read  as  follows: 

Authority:  Sec.  507.  59  Stat  4M  hi 
amended  {Zl  U  S  C.  357):  21  CFR  5.10. 

2.  Section  442.127a  ia  amended  by 
revising  the  second  sentence  in 
paragraph  (a)(1)  to  read  as  follows: 

5  442. 127»     C«pt«at«Kln  moool>ydr»t» 
Ubiets. 

(1)*   *   •  Each  tablet  contains 
cephalexin  monohydrate  equivalent  to 
250.  500.  or  1.000  milliRraraa  of 
cephalexin.  '   "   * 
•        •        •        *        • 

Dated  May  2S,  1987 
Saouni*  R-  Yuun^. 

Deputy  Dtrector.  Office  ofCompNavctf. 
\}-H  Doc  87-1 2nor  Plleci  (J-2-87;  8:45  ami 
BOJUNG  COOC  4160-01-11 


ENVmONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  799 
IOPTS-42031C,  FRL- 3212-41 

BIphenyl;  Test  Standard*  and 
Reporting  Requlremant* 

aqemCy:  Knvironmental  Protection 
AKency  (EPA). 
Acnoic  rinal  rule. 


SUltMAiiv:  Tbis  rule  announce*  EPA'a 

adoption  of  the  study  plans  and 
schedule  submitted  by  the  Biphenyl 
Work  Croup  for  the  tentiim  of  biphenyl 
(CAS  No.  9^-52-4).  The  tests  for 
environmental  effects  and  chemical  fale, 
consisting  of  chronic  testing  on  Daphnia 
magna,  early  life  staxe  teatiiig  on 
rainbow  trout,  oyster  toxicity,  oyster 
bioconcentration,  and  aerobic  and 
anaerobic  biodegradation  are  required 
of  manufacturers  snd  processors  of 
biphenyl  under  secUon  4(al  of  the  Toxic 
SuluUances  Control  Act  (TSCA). 
DATES:  In  accordance  with  40  CFR  23.5, 
this  rule  shall  be  promulgated  for 


purpoaes  of  judicial  revww  at  1  pju. 

eastern  ("daylight"  or  "standard  '  as 

appropriate)  time  on  )une  17,  1987  This 

rule  shali  become  effe<;live  on  July  17, 

1987 

FO«  FURTHER  INF0RMAT10M  COtlTACT: 

Edward  A.  Klein,  Director,  TSCA 

Assistance  Office  fTS-^'WJ.  Office  of 

Toxic  Substances.  Km  .  E-543.  401  M  St., 

SW..  Washington.  DC  20460.  (202)  554- 

1404. 

SUPPl^MENTARV  INFORMATION:  EPA  iS 

issuing  a  final  rule  under  section  4fa)  of 
TSCA  to  require  specific  test  standards 
and  reporting  deadlines  be  used  in 
testing  biphenyl. 

I.  Introduction 

Test  Rule  Development  Under  TSCA 

This  notice  is  in  implementation  of 
section  4  of  TSCA  (Pub.  L  94-^69.  90 
Slat.  2003  et  seq..  15  U.S.C.  2601  et  seq] 
which  contains  authority  for  EPA  to 
require  the  development  of  data  relevant 
to  assessing  the  risk  to  health  and  the 
environment  posed  by  exposure  to 
particular  chemical  substances  or 
mixturea. 

Biphenyl  (CAS  No.  92-52-4)  was 
designated  by  the  Interagency  Testing 
Committee  (ITC)  for  priority  testing 
consideration  (47  FR  22585;  May  25. 
1982).  EPA  issued  a  proposed  rule, 
published  in  the  Federal  Register  of  May 
23.  1983  (48  FR  ZMWi)]  in  response  to  the 
testing  recommendations  by  the  ITC  on 
biphenyl  EPA  issued,  umler  two-phase 
rulemdking,  a  final  l*hase  1  rule  requinng 
testing  of  biphenyl  published  in  the 
Fedwal  Register  of  September  12,  1985 
(50  FR  37182).  For  a  detailed  discussion 
of  EPA's  findings  and  testing 
requirements  for  all  tests,  refer  to  the 
final  Phase  1  rule  In  acrordanre  with 
the  Test  Rule  Development  and 
Exemption  Procedures  for  two-phase 
rulemaking  m  40  CFR  Part  "PO.  persons 
subject  to  this  nile  were  required  to 
submit  Irttprs  of  intent  to  pt^orm  the 
testing  or  exemption  applications  Those 
submitting  letters  of  intent  were 
required  to  submit  proposed  study  plans 
and  srhmlules  for  the  testing  required  in 
the  final  Phase  I  rule. 

On  December  19.  1945.  the  Biphenyl 
Ad  Hoc  Croup,  now  the  Biphenyl  Work 
Croup  (BWG).  under  the  auspices  of  the 
Synthetic  Organic  Chemical 
Manufacturers  Association.  Inc. 
(SOCMA),  notified  EPA  of  certain 
companies'  intent  to  sponsor  the  testing 
required  in  the  final  Phase  I  test  rule  and 
submitted  propcwed  study  pian*  and 
scKeduJes  fur  all  required  leaUng.  The 
BW(j  includes  Mt.inaanto  Co,  Uow 
Cheiiuc^  Co..  Cheveroo,  Clwmol, 
Coastal  StutKS  .MarknUag.  Koch 
Chemical,  and  Sybron  Chemical  Co. 


After  review  and  evaluation  of  these 
study  plans,  the  Agency  requested  on 
)anu8ry  3.  1««.  that  the  BWG  make 
certain  revision*.  On  January  24.  1966. 
the  Agt'ncy  received  from  the  BWG  a 
complete  set  of  study  plans  for  all  of  the 
testmg  required  for  biphenyl  These 
study  plans  either  contained  revisions  in 
response  to  the  Agency's  request  or 
lustificdiions.  contained  in  cover  letters, 
as  to  why  certain  8ugx»'««ed  revision* 
were  not  made. 

After  review  of  the  study  plans,  the 
EPA  concluded  that  certain  revisions 
were  still  necessary  to  transform  these 
plans  into  acceptable  test  standards  for 
the  testing  required  for  biphenyl  These 
revisions  were  incorporated  into  a 
document  entitled  "Revision  of  Study 
Plans  for  Biphenyl"  which,  together  with 
the  attached  submitted  study  plans,  are 
referred  to  as  the  F.PA-modified  study 
plans  for  biphenyl  (Ref  1).  On  July  15, 
1986.  the  Agency  proposed  that  these 
study  plans  be  the  required  test 
standards  and  time  schedules  for  the 
testing  of  biphenyl  and  soliated  public 
comments  on  this  proposal  (51  FR 
25577).  After  review  of  public  comments, 
FJ'A  IS  now  promulgating  a  final  Phase 
U  rule  requiring  the  sponsors  of  each 
test  to  cxjnduct  this  testing  in 
accordance  with  the  revised  EPA- 
Hpproved  modified  study  plans  for 
biphenyl  (Ref.  2).  These  study  plans  also 
incorporate  revisions  in  response  to 
public  comments.  These  study  plans 
shall  become  the  test  standards  and 
reporting  requirements  for  this 
substant  e 

U.  Proposed  Test  Standards 

The  BWG  notified  EPA  of  their 
members"  intent  to  sponsor  the  testing 
required  in  the  final  Phase  1  rule  for 
biphenyl  in  40  FR  799  925.  The  BWG 
members  have  also  submitted  proposed 
study  plans  for  the  required  testing, 
which,  after  evaluation,  the  EPA  revised 
resulting  in  the  EPA-modified  study 
plans  for  biphenyl.  The  BWC  members 
proposed  to  sponsor  the  following 
studies:  Flow  Through  Chronic  Toxicity 
with  Dapbnia  magna  Straus  and 
Embryo-l-arval  Toxicity  Test  with 
Rainbow  Trout.  Salmo  gainfneri 
Richdrdson  (Dow  Chemcial  Co  ).  Oyster 
Shell  Deposition  Bioassay  and  Range- 
Finding  Study,  and  Flow  Through 
Oyster  Bioconcentration  Study  (Chevron 
Chemical  Co.),  Partitioning  Water/ 
Sediment  Study.  .Aerobic  Biodegradation 
Study,  and  Anaerobic  Bimiegradation 
Study  (Monsanto  Co.).  As  proposed  by 
Monsanto  in  its  pnjtocol  stibmisstons. 
the  partitioning  water/sediment  study 
was  a  separate  but  integral  part  of  the 
aerobic  and  anaerobic  biodegradabon 


testing  for  biphenyl.  In  order  to  avoid 
ambiguity  in  the  comment  and  reporting 
for  this  testing,  the  partitioning  water/ 
aedimeirt  study  was  proposed  separately 
in  the  proposed  teat  rule. 

Ilie  EPA-modified  atudy  plans  for  all 
of  these  tests  are  available  for 
inspection  in  the  public  record  for  the 
rulemaking  Ihe  Agency  is  now 
adopting  th<!»e  plans,  which  have  been 
further  modified  as  a  result  of  public 
comments  on  the  proposed  rule,  as  the 
test  standards  for  conducting  the  testing 
of  biphenyl  required  under  40  CFR 
799.925.  All  of  the  testmg  conducted 
according  to  the  revised  FPA-approved 
nrodffied  study  plans  for  biphenyl  shall 
be  conducted  in  accordance  with  EPA's 
TSCA  Good  Laboratory  Practice 
Standards  as  set  forth  in  40  CFR  Part 
792. 

Ill  Respeme  to  Public  Comments 

On  August  29,  1986,  EPA  received 
from  Ifae  fiWG  their  comments  on  the 
proposed  Phase  U  rule  fur  biphenyl.  A 
public  meeting  was  held  on  October  30, 
1986,  to  discuss  certem  aspects  of  the 
early  life  stage  testing  of  rainbow  trout 
required  for  biphenyl.  These  comments 
are  available  in  the  public  record  for 
this  rulemaking  The  major  issues 
identified  during  the  comment  period 
are  discussed  in  Unit  Ul..  A.  through  D. 

A.  Anaerobic  Biodegradation  Study 

The  £WG  noted  that  because  of  the 
problem  of  high  adsorption  of  biphenyl, 
a  number  of  study  plan  modifications 
are  necessary  for  the  anaerobic 
biodegradation  study.  Specifically.  BWG 
staled  that  rubber  septa  and  core  tubes 
with  septum  seal  parts  cannot  be  used 
and  that  modified  test  vessels  and 
modifications  to  the  analytical 
methodology  are  needed  to  overcome 
this  problem.  The  Agency  agrees  with 
this  comment  and,  thus,  has 
incorporated  the  suggested  changes  as 
part  of  the  final  study  plans  for  the  test 
(Ref  3). 

B.  Partiticming  Study 

The  BWG  noted  that  the  ratio  of 
undisturbed  sediment  to  water  was 
mistakenly  given  as  3:1  in  the  proposed 
test  Blandard:  this  should  instead  be  a 
requirement  of  undisturbed  sediment  to 
water  of  13  in  order  to  yield  enough 
water  for  biphenyl  analysis  and  also  in 
keeping  with  EPA's  guidelines.  EPA 
agrees  that  the  ongmal  ratio  was  a 
tran*cnption  error  and  that  the  1:3  ratio 
shall  be  the  test  requirement. 

C.  Oyvter  Bioconcentration 

There  wa«  some  concern  by  the  BWG 
over  bnguage  in  the  preamhle  which 
could  be  inferred  to  mean  that  oaore 


than  one  dose  level  was  requirEd  in  the 
oyster  bioconcentration  study, 
inconsistent  with  the  proposed  study 
plan.  This  notice  clarifies  the  fact  that 
ordy  one  dose  level  is  required  for  this 
test  foe  biphenyl.  as  is  standard  prsctioe. 

D.  Rainbow  Trout  Enibryo-Lar\-aJ  Test 

The  BWG  and  the  sponsor  of  the 
rainbow  trout  embryo-larval  test.  Dow 
Chemical  Co.  (Dow),  had  two  major 
conoems  with  this  test  as  presented  in 
the  proposal.  Their  concerns  were  based 
on  EPA's  pequiriDg  -that  the  test  be 
perfarmed  atartmg  with  "green  "  eggs 
(fi«h  embrjos  leas  than  96  hours  oidj. 
The  BWG  and  Dow  stated  m  their 
comments  that  starting  the  test  with 
"green"  eggs  was  unnecessary.  They 
believed  Aat  satisfactory  results  could 
more  easily  be  obtained  by  starting  the 
teat  with  "eyed"  eggs  (embrvos  about  14 
days  old).  'Hie  BWG  also  believed  that 
startmg  the  test  with  "green"  eggs 
frequently  results  in  excessive  (control) 
mortality,  invalidating  the  test. 
Furthermore,  the  test  protocol  as  given 
in  the  proposal  was  inappropriate  as 
written,  if  the  requirement  for  starting 
the  test  with  "green"  eggs  was  adhered 
to. 

The  Agency  disagrees  that  starting  the 
test  with  "eyed  "  eggs  will  necessarily 
yield  results  equivalent  to  those  when 
the  test  16  started  with  "green"  eggs. 
While  there  is  some  suggestive  evidence 
that  this  may  be  the  case  (Refs.  5  and  6). 
the  current  data  are  not  conclusive  on 
this  issue.  At  the  present  time,  the 
Agency  believes  that  the  embryo-larval 
test,  which  is  an  already  shortened 
chronic  test,  should  not  be  further 
shortened  unless  more  data  become 
available  which  would  support  that 
particular  change  in  protocol.  The 
Agency  recognizes  that  the  successful 
performance  of  the  early  life  stage  test  is 
more  difficult  when  "green"  eggs  are,.,i.. 
used.  The  Agency  also  agrees  that  tfii? 
protocol  for  the  early  life  stage  test  as 
originally  given  in  the  proposed  rule  is 
deficient,  and  that  there  are  procedures, 
pointed  out  by  Dow  in  its  public 
comments,  that  can  be  used  to  help 
ensure  a  successful  lest.  Dow's  newly 
submitted  early  hfe  stage  protocol  (Ref. 
4),  reflecting  these  additional 
procedures,  was  therefore  incorporated 
into  the  required  testing  standard  for 
biphenyl  for  this  study. 

IV.  Final  Phase  11  Test  Rule 

A.  Test  Standards 

In  response  to  EPA's  final  Phase  I  rule 
for  biphenyl.  the  BWG  submitted  study 
plans  to  conduct  the  lasting  required  in 
the  rule.  Tke  Agency,  upon  its 
evaluation  of  these  atudy  plans 


believ£d  that  certain  modifications  were 
necessary  and  proposed  the  gtudy  plans, 
with  modifications,  as  the  EPA-modified 
study  plans  for  biphenyl  (Ref  1),  As  a 
result  of  public  comment  on  the 
proposed  Phase  II  rule.  EPA  believed 
that  further  revision  to  tiie  study  plan 
was  necessary.  In  the  case  of  the  study 
plaE  "Anaerobic  and  Aerobic 
Biodegradation  of  Biphenyl  in  Natural 
Sediment/Water  Systems "  and  the 
study  plan  "Biphenyl;  Embryo-Larval 
Toxicity  Test  with  Rainbow  Trout. 
Saimo  garrdneri  Richardson",  (he  test 
sponsors  resubmitted  study  plans  (Ref  3 
and  4).  These  two  sets  of  study  plan*  are 
Bubstituted  into  the  Qn|fi«al  EPA- 
modified  study  plans  for  biphenyl  for 
their  corresponding  earlier  submissions 
along  with  EPA's  revisions  under  this 
final  rulemaking.  Therefore,  the  study 
plans  together  wiLh  the  final  EPA 
revisions,  are  referred  to  ae  the  "revised 
EPA-approved  modified  study  plans  for 
biphenyl"  and  shall  constitute  the  test 
standards  and  reporting  requirements 
for  biphenyl  as  required  under  40  CFR 
799.925  (Ref  2)  The  Agency  believes 
that  the  conduct  of  the  required  tests  in 
accordance  with  the  revised  EPA- 
approved  modified  study  plans  for 
biphenyl  will  ensure  that  the  resulting 
data  are  reliable  and  adequate. 

B.  Reporting  Requirements 

The  Agency  is  requiring  that  all  data 
developed  under  this  rule  be  reported  in 
accordance  with  th«;  TSCA  Good 
Laboratory  Practice  (GLP)  standards  (40 
CFR  Part  792). 

The  Agency  is  required  by  TSCA 
section  4(b)(1)(c)  to  specify  the  time 
periods  during  which  persons  subject  to 
a  test  rule  must  submit  test  data.  EPA  is 
specifying  the  schedules  contained  in 
the  revised  EPA-approved  modified 
study  plans  for  biphenyl  as  the  reporting 
requirements.  The  reporting 
requirements  for  the  final  reports  are 
summarized  in  the  following  table. 

Reporting  Deadlines  for  Biphenyl 


ReporUng 

deaOttoe  tv 

final  repon 

Test 

(weeks  otter 

ttie  offectve 

date  of  tina 

phase  li 

rule) 

Ctwontc  DaphnKJ  Toxicrty  ' 

30 

RaintX)w      Troot      £arty     Ute 

Stage' 

»72»0(^ 

Oystef  Stietl  Deposition 

€5 

Oyster  Bioconcentration 

•  87  «  (351 

39 

Aerobe  OegraOstoor  ; 

52 

UM  I 
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Reporting  Deadlines  for 
BiPHENYL — Continued 


Reporting 

deadline  for 

final  report 

Test 

(weeks  after 

tt>e  effectrve 

date  of  final 

« 

phase  M 

rute) 

Ar^aerobc  Degradation 

56 

'  The  order  of  these  two  tests  may  l>e 
reversed. 

»  Figure  irxrludes  the  tirrie  period  required 
for  previous  requwed  testing 

'  Figure  m  parenthesis  indicates  the  time 
penoa  allowed  tor  comptetion  of  the  lest  itself, 
not  including  the  Ume  periods  lor  prevKXW 
required  testing. 

In  addition,  for  each  required  test, 
EPA  is  requiring  that  progress  reports  be 
submitted  at  6-month  intervals, 
beginning  6  months  after  the  effective 
date  of  the  final  rule. 

C.  Conditional  Exemptions  Granted 

The  final  rule  for  test  rule 
development  and  exemption  procedures 
(40  CFR  Part  790)  indicates  that  when 
certain  conditions  are  met,  exemption 
applicants  will  be  notified  by  certified 
mail  or  in  the  final  Phase  U  test  rule  for 
a  given  substance  that  they  have 
received  conditional  exemptions  from 
test  rule  requirements.  The  exemptions 
granted  are  conditional  because  they 
will  be  given  based  on  the  assumption 
that  the  test  sponsors  will  complete  the 
required  testing  according  to  the  test 
standards  and  reporting  requirements 
established  in  the  final  Phase  U  test  rule 
for  the  given  substance.  TSCA  section 
4(c)(4)(B)  provides  that  if  an  exemption 
is  granted  prospectively  (that  is,  on  the 
basis  that  one  or  more  persons  are 
developing  test  data,  rather  than  on  the 
basis  of  prior  test  data  submissions),  the 
Agency  must  terminate  the  exemption  if 
the  test  sponsors  have  not  complied 
with  the  test  rule. 

Since  sponsors  have  indicated  to  EPA 
by  letter  of  intent  (Ref.  1)  their 
agreement  to  sponsor  all  of  the  tests 
required  for  biphenyl  in  the  final  Phase  I 
test  rule  for  this  substance  (50  FR  37182; 
September  12, 1985).  and  EPA  is 
adopting  test  standards  and  reporting 
requirements  in  this  final  Phase  II  rule, 
the  Agency  is  hereby  granting 
conditional  exemptions  to  all  exemption 
applicants  for  all  of  the  testing  required 
for  biphenyl  in  40  CFR  799.925. 

Furthermore,  while  EPA  has  not 
identified  manufacturers  of  biphenyl  as 
a  byproduct,  such  persons  are  covered 
by  the  requirements  of  this  test  rule  and 
must  apply  for  exemption  from  these 


testing  requirements  as  set  forth  in  40 
CFR  Part  790. 

D.  Judicial  Review 

The  promulgation  date  for  the  final 
Phase  I  test  rule  for  biphenyl  was 
established  as  1  p.m.  eastern  daylight 
time  on  September  26,  1985  (50  FR  37182; 
September  12,  1985).  To  EPA's 
knowledge,  no  petitions  for  judicial 
review  of  that  Phase  I  final  rule  were 
filed.  Any  petition  for  judicial  review  of 
this  Phase  II  test  rule  for  biphenyl  will 
be  limited  to  a  review  of  the  test 
standards  and  reporting  requirements 
for  this  substance  which  are  established 
in  this  notice. 

E.  Other  Provisions 

TSCA  section  4  findings,  required 
testing,  test  substance  specifications, 
persons  required  to  test,  enforcement 
provisions,  and  the  economic  analysis 
are  presented  in  the  final  Phase  I  test 
rule  for  biphenyl  (50  FR  37182; 
September  12, 1985). 

V.  Rulemaking 

EPA  has  established  a  record  for  this 
rulemaking  (docket  number  OPTS- 
4203lC)|.  This  record  includes  basic 
information  considered  by  the  Agency  in 
developing  this  rule  and  appropriate 
Federal  Register  notices. 

This  record  currently  includes  the 
following  information: 

A.  Supporting  Documentation 

(1)  Final  Phase  1  rule  on  biphenyl  (50 
FR  37182;  September  12. 1985). 

(2)  Proposed  Phase  II  rule  on  biphenyl 
(50  FR  25577:  July  15,  1986). 

(3)  Contact  reports  of  telephone 
conversations. 

(4)  Letters  and  memoranda  related  to 
this  rulemaking. 

(5)  Public  comment  on  the  proposed 
Phase  II  rule  on  biphenyl. 

(6)  Transcript  of  public  meeting  of 
October  17, 1986  on  the  proposed  Phase 
II  rule  on  biphenyl. 

B.  References 

(1)  Synthetic  Organic  Chemical 
Manufacturers  Assocation  (SOCMA).  Letter 
from  Alan  W.  Rautio  (and  attached  study 
plan*  and  associated  cover  letter)  to  TSCA 
Public  Information  Office.  (January  24. 1986). 
(And  attached  Confirmation  of  EPA's 
Receipt.  Evaluation,  and  Revisions.  (July  8. 
1986) I 

(2)  Synthetic  Organic  Chemical 
Manufacturers  Association  (SOCMA).  Letter 
from  Alan  W.  Rautio  (and  attached  study 
plans  and  associated  cover  letter)  to  TSCA 
Public  Information  Office.  (January  24, 1986). 
(And  attached  Final  EPA  Revisions  of  Study 
Plans  for  Biphenyl.  (March  31, 1987).) 

(3)  Synthetic  Organic  Chemical 
Manufacturers  Association  (SOCMA).  Letter 
from  Alan  W.  RauUo  (and  attached  study 


plans  and  associated  cover  letter)  to  Mr.  J. 
Shaffer.  (January  15,  1987). 

(4)  Synthetic  Organic  Chemical 
Manufacturers  Association  (SOCMA).  Letter 
from  Alan  W.  Rautio  (and  attached  study 
plans  and  associated  cover  letter)  to  Mr.  J. 
Schaffer,  (December  5.  1986). 

(5)  Eaton,  I.G..  JM.  McKim,  and  G  W. 
Holcombe.  "Metal  toxicity  to  embryos  and 
larvae  of  seven  freshwater  fish  species — I. 
Cadmium".  Bulletin  of  Environmental 
Contamination  and  Toxicology  19:95-103. 
(1978). 

(6)  McKin,  lA.  "Evaluation  of  tests  with 
early  life  stages  of  fish  for  predicting  long- 
term  toxicity."  Joufnal  of  the  Fisheries 
Research  Board  of  Canada  34(8):1148-1154. 
(1977). 

The  record  is  available  for  inspection 
from  8  a.m.  to  4  p.m.  Monday  through 
Friday  except  legal  holidays,  in  Rm.  G- 
004,  Northeast  Mall,  401  M  Street,  SW.. 
Washington,  DC  20460. 

VI.  Other  Regulatory  Requirements 

A.  Executive  Order  12291 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  regulation  is 
"major"  and  therefore  subject  to  the 
requirements  of  a  Regulatory  Impact 
Analysis.  This  test  rule  is  not  major 
because  it  does  not  meet  any  of  the 
criteria  set  forth  in  section  1(b)  of  the 
Order.  The  economic  analysis  of  the 
testing  of  biphenyl  is  discussed  in  the 
Phase  1  test  rule  (50  FR  37182;  September 
12. 1985). 

This  final  Phase  II  test  rule  was 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  as 
required  by  Executive  Order  12291.  Any 
written  comments  received  from  OMB, 
together  with  any  EPA  response  to  these 
comments,  are  included  in  the  public 
record  for  this  rulemaking. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act 
(15  U.S.C.  601  et  seq..  Pub.  L.  96-354. 
September  19. 1980).  EPA  is  certifying 
that  this  test  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  businesses  for  the 
following  reasons: 

(1)  There  is  not  a  significant  number 
of  small  businesses  manufacturing 
biphenyl 

(2)  Small  manufacturers  and  small 
processors  of  bipehnyl  are  not  expected 
to  perform  testing  themselves,  or  to 
participate  in  the  organization  of  the 
testing  effort. 

(3)  Small  manufacturers  and  small 
processors  of  biphenyl  should 
experience  no  costs,  as  they  have  been 
granted  conditional  exemption  from  the 
testing  requirements  of  this  rule. 


(4)  SroaU  jnamiiacturers  ^and  wnall 
processacs  are  uokkely  to  be  affected  by 
xeimhurseiuent  requirements. 

C.  Papen\'ork  Reduction  Act 

OMB  has  approved  the  information 
collection  requirements  contained  in  this 
rule  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  ISaO.  44 
U.S.C.  3S01  et  seq..  and  has  assigned 
OMB  control  number  2070-0033.  No 
public  comments  on  these  requirements 
contained  in  the  proposed  Phase  II  rule 
for  biphenyl  (51  FR  25577:  July  15.  1B86) 
were  sutunitted  to  the  Office  of 
Information  end  Regulatory  Affairs  of 
OMB. 

List  of  Subjects  in  40  CFR  Part  7»9 

Testing.  Environmental  protection. 
Hazardous  substanoes.  Chemicals, 
Reporting  and  recordkeeping 
requirements. 

Dated:  May  22, 1987. 
Victor  ].  Kimm, 

Acting  Assistant  Administrator  for  Peslicidea 
and  Toxic  Substances. 

Therefore.  40  CFR  Part  799  is 
amended  as  follows: 

PART  799— [AMENDED] 

1.  The  ■uthorrty  citation  for  Part  799 
continues  to  read  as  follows: 

Authority:  15  U  B.C.  2603.  2611.  2&2S. 

2.  By  amending  5  799.925  by  revising 
paragraphs  Tc)(l)fii),  f2)(ii).  (3)(ii)  and 
(4)(ii)  and  (d)(l)(ii)  and  |2)(ii);  adding 
par»Rraph«  (p)(1)((ii),  (Z)fiii),  (3)(iii), 
(4)(iii].  and  (d)(l)(rii),  and  (2){iii),  (d)(9]. 
and  (e)1o  read  as  follows: 

§  799.925    Biphenyl 

•  •         •         •         A 

(c)  •  *  * 

(1)  *  *  * 

(ill  Test  standard.  The  test  shall  be 
conducted  in  accortiance  wifh  the 
revised  BPA-approved  modified  study 
plan  Bulnnitted  to  EPA  by  the  Biphenyl 
Work  Group  "f^mbryo-Larval  Toxicity 
Test  with  Reinbow  Trout.  Salmo 
gairdneri  Richardson".  Th»«  revised 
EPA-spproved  modified  study  plan  is 
avaUak^ie  for  inspection  in  EPA's  OPTS 
Reading  Room.  Rm  NE-G004.  401  M 
Street.  SW.,  Washington.  DC  20460: 
copies  of  this  study  plan  are  available 
for  distribution  to  the  public  in  the  OPTS 
Reading  Room. 

(iii)  Reporting  requirements.  The 
embryo-larval  toxictty  test  of  biphenyl 
with  rainbo^'  trwut  shell  be  oompieted 
and  a  finafl  neport  submitted  to  the 
Agency  wrlhin  72  weeks  of  the  effective 
date  of  the  fmul  Phase  B  rwle.  However, 
if  this  »tudy  is  performed  before  the 
fiow-through  ofarcwiic  toxtoity  test  wrth 


Dophnia  uufgna  described  in  paragraph 
(c)(2)  sf  ihis-aection,  then  the iinal  report 
for  this  rainWew  trout  early-lSe-Btage 
shell  he  cantpleted  and  a  frnai  report 
submitted  to  t^  Agency  within  42 
weeks  frooB  Aie  effecltvie  date  of  the 
final  Phase  II  rule.  Progrese  reports  sball 
be  submitted  at  6-iiiQnth  intervals 
beginning  6  months  After  the  effective 
date  of  the  final  Phase  U  rule. 

(2)  •  '    • 

(iij  Test  standard.  The  testing  shall  be 
conducted  in  accordance  with  the 
revised  EPA-approved  modified  study 
plan  submitted  to  EPA  by  the  Biphenyl 
Work  Group:  "Flow-Through  Chronic 
Toxicity  Test  with  Daphnia magna 
Straus."  This  revised  EPA-approved 
modified  study  plan  is  available  for 
inspection  in  EPA's  OPTS  Reading 
Room.  Rm.  NE-G004. 401  M  Street,  SW., 
Washington.  DC  20460:  copies  of  this 
study  plan  are  available  for  distribution 
to  the  pubhc  m  the  OPTS  Reading  Room. 

(iii)  Reporting  requirements.  The  flow- 
through  chronic  toxicity  test  of  biphenyl 
with  Daphnia  magna  shall  tie  completed 
and  a  fir>al  report  submitted  to  the 
Agency  within  30  weeks  from  the 
effective  date  of  the  final  Phase  fl  rule. 
However,  if  ftK  embryo-larval  toxicity 
test  with  rainbow  trout  described  in 
paragraph  (c)(1)  of  this  section  is 
performed  before  this  study,  then  the 
final  report  for  this  chronic  Daphnia 
magna  study  shall  be  completed  and  a 
final  report  submitted  to  the  Agency 
within  72  weeks  from  the  effective  date 
of  the  final  Phase  11  rule.  Progress 
reports  shall  be  submitted  at  6-month 
intervals  beginning  6  months  after  the 
effective  date  of  the  final  f'hase  U  rule. 

(3)  *   *   • 

(ii)  Test  standard.  The  testing  ^all  be 
conducted  in  accordance  with  the 
revised  EPA-approved  modified  study 
plan  submitted  to  EPA  by  the  Biphenyl 
Wonk  Group:  "Oyster  Shell  Deposition 
Bioassay  and  Range-finding  Study". 
This  revised  EPA-approved  modified 
study  plan  is  available  for  inspection  in 
EPA's  OPTS  Reading  Room,  Rm.  -NE- 
G004,  401  M  Street.  SW..  Washington, 
DC  20460:  copies  of  this  study  plan  are 
available  for  distribution  to  the  public  in 
the  OPTS  Reading  Room. 

(iii)  Reportmg  requirements.  The 
oyster  shell  deposition  and  range- 
finding  study  with  biphenyl  shall  be 
completed  and  «  final  report  submitted 
to  the  Agency  within  65  weeks  from  the 
effective  date  of  the  final  Phase  II  rule. 
Progress  reports  shall  be  submitted  at  6- 
monlh  intervale  t>egiiniing«  months 
after  the  eficctjve  dale  of  the  final  Phase 
II  rule. 

(44  •  *   * 

(ii)  Teat  standard  The  testing  shall  be 
conducted  in  accordance  with  the 


revised  EPA-approivBd  mtjdffied  study 
plan  aukunitted  U>  •E^A  by  the  Biphenyl 
Woai  Group:  "Plww-Throujjh  Oy«ter 
Bioconoentration  Study".  This  revised 
EPA-approved  inodified  study  plan  w 
wa^^le  for  ir»pechor  in  EPA's  OPTS 
Reading  Ronn.  Rm.  NE-G004. 401  M 
Street  SW.,  WashmjftoB.  DC  30W&: 
copies  of  this  study  plan  are  available 
for  distribution  1o  the  public  in  thtOPTS 
Reading  Room. 

(iii)  Reportmg  requirements  Tbt 
oyster  biocon  central  ion  study  shell  be 
completed  und  a  final  report  eubmitted 
to  the  Agency  within  «7  weeks  from  the 
effechve  date  of  the  final  P*»»se  11  rule. 
Progress  reports  sball  be  submitted  at  6- 
month  inter\als  beginning  6  nronths 
after  the  effective  date  of  the  fm»!  Phase 
II  rule. 

(d)  •  *  ■• 

(!)  *  *  * 

(ii)  Test  standard  The  testing  shall  be 
conducted  in  accordance  with  the 
revised  EPA-approved  modified  study 
plan  submitted  to  EPA  by  the  Biphenyl 
Work  Group:  "Aerobic  fiiodegradation 
Study".  This  revised  EPA-approved 
modified  study  plan  is  available  for 
inspection  in  EPA's  OPTS  Reading 
Room,  Rm.  NE-G004,  401  M  Street  SW.. 
Washington,  DC  20460:  copies  of  this 
study  plan  are  available  for  dislnbulion 
to  (he  public  in  the  OPTS  Reading  Room. 

(iii)  Reporting  requirements.  The 
aerobic  biodegradation  study  with 
biphenyl  shall  be  completed  and  a  final 
report  submitted  to  the  Agency  wilhin 
52  weeks  of  the  effective  date  of  the 
final  Phase  II  rule.  Progress  reports  shall 
be  submitted  at  6-month  intervals 
beginning  6  months  after  the  effective 
date  of  the  final  Phase  II  rule. 

(2)  *  •   * 

(ii)  Test  standard.  The  testing  shall  be 
conducted  in  accordance  with  the 
revised  EPA -modified  study  plan 
submitted  to  EPA  by  the  Biphenyl  Work 
Group:  "Anaerohic  Biodegradation 
Study".  This  revised  EPA-approved 
modified  study  plan  is  available  for 
inspection  in  EPA's  OPTS  Readuig 
Room.  Rm.  NE-G004.  401  M  Street,  SW.. 
Washington.  DC  20460:  copies  of  this 
study  plan  are  available  for  distribution 
to  the  public  in  the  OPTS  Reading  Rooitl 

(iii)  Reportmg  reqarrements.  The 
anaerobic  biodegradation  study  with 
biphenyl  shall  be  completed  and  a  final 
report  submitted  to  the  agency  within  56 
weeks  of  the  effechve  date  of  the  fmai 
Phase  D  rule.  Profress  reports  shall  be 
submitted  at  6-tnoTrth  intervals 
beginning  t  months  after  the  effective 
date  of  the  final  iPhase  11  rule. 

(9)  fiortitjontng  water.'sedi  merit 
study — (i)  Required  testmg.  Testmg 
using  systems  that  centrol  for  and 
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quantify  biphenyl  evaporation  that  use  a 
ratio  of  undisturbed  sediment  to  water 
of  1:3  shall  be  conducted  with  biphenyl 
to  develop  data  on  the  partitioning  of 
biphenyl  to  wafer  and  sediment. 

(ii)  Test  standard.  The  testing  shall  be 
conducted  in  accordance  with  the 
revised  EPA-approved  modified  study 
plan  submitted  to  EPA  by  the  Biphenyl 
Work  Group:  "Partitioning  Water/ 
Sediment  Study".  This  revised  EPA- 
approved  modified  study  plan  is 
available  for  inspection  in  EPA's  OPTS 
Reading  Room.  Rm.  NE-G004.  401  M 
Street,  SW.,  Washington.  DC  20460; 
copies  of  this  study  plan  are  available 
for  distribution  to  the  public  in  the  OPTS 
Reading  Room. 

(iii)  Reporting  requirements.  The 
partitioning  water/sediment  testing 
shall  be  completed  and  a  final  report 
submitted  to  the  Agency  within  39 
weeks  from  the  effective  date  of  the 
final  Phase  11  rule.  Progress  reports  shall 
be  submitted  at  6-monlh  intervals 
beginning  6  months  after  the  effective 
date  of  the  final  Phase  U  rule. 

(e)  Effective  date.  The  effective  date 
of  the  final  Phase  II  rule  for  biphenyl  is 
July  17. 1987. 
IFR  Doc.  87-12563  Filed  6-2-87;  8:45  am] 
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ACTION 
45CFRPart  1204 

Official  S«al 

agency:  ACTION. 
action:  Final  rule. 


summary:  The  ACTION  Agency  has 
revised  its  official  seal.  The  Domestic 
Volunteer  Service  Act  Amendments  of 
1986  changed  the  ACTION  name  from 
"The  National  Volunteer  Agency"  to  the 
"Federal  Domestic  Volunteer  Agency" 
and  the  seal  has  been  changed 
accordingly.  In  addition,  stylistic 
changes  in  the  new  seal  will  promote 
greater  name  recognition  of  the  ACTION 
Agency.  This  final  rule  replaces  the  old 
seal  with  the  new  seal. 
EFFECTIVE  DATE:  July  20.  1987. 
FOR  FURTHER  INFORMATION  CONTACT: 

Gregory  C.  La  Rosa.  Office  of  the 
General  Counsel.  ACTION.  Suite  607. 
806  Connecticut  Avenue.  Washington, 
nr  20525.  (202)  634-9333. 

SUPPt^MENTARV  INFORMATION:  The 

Domestic  Volunteer  Service  Act 
Amendments  of  1986.  Pub.  L  99-551. 
renamed  ACTION  as  the  "Federal 
Domestic  Volunteer  Agency."  Pursuant 
to  section  402(9)  of  the  Domestic 
Volunteer  Service  Act  of  1973.  as 


amended.  Pub.  L  93-113.  the  Director  is 
authorized  to  adopt  an  official  seal. 
Accordingly,  the  seal  has  been 
redesigned  to  accommodate  the  change 
in  nomenclature  as  well  as  to  introduce 
a  new  ACTION  logo,  and  this  final  rule 
revises  45  CFR  1204.1-2. 

Notice  of  proposed  rulemaking  was 
published  on  pages  9901  and  9902  of  the 
Federal  Register  on  March  27, 1987.  and 
comments  were  invited  for  30  days 
ending  April  27, 1987.  No  significant 
comments  were  received. 

No  changes  have  been  made  in  this 
regulation  since  its  initial  publication  as 
a  proposed  rule. 

ACTION  has  determined  that  this 
regulation  is  not  a  major  rule,  as  defined 
by  Executive  Order  12291.  as  it  is 
related  solely  to  agency  organization 
and  management.  The  regulation  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
as  prescribed  by  section  605(b)  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  5  U.S.C.  601  et  seq.J. 

List  of  Subjects  in  45  CFR  Part  1204 

Seals  and  Insignia.  Volunteers. 

For  the  reasons  set  out  in  the 
preamble.  45  CFR  Part  1204  is  amended 
as  follows: 

PART  1204— {AMENDED! 

1.  The  authority  citation  for  Part  1204 
is  revised  to  read  as  follows: 

Authority:  Sec.  402.  Pub.  L  93-113.  87  Slat 
407  (42  U.S.C.  5042). 

2.  In  Part  1204.  §5  1204.1  and  1204.2 
are  revised  to  read  as  follows: 

(  1204.1     Autttorlty. 

Pursuant  to  section  402(9)  of  Pub.  L 
93-113.  the  ACTION  official  seal  and 
design  thereof  which  accompanies  and 
is  made  part  of  this  document,  is  hereby 
adopted  and  approved,  and  shall  be 
judicially  noticed. 

{  1204.2    Description. 

The  official  seal  of  ACTION  is 
described  as  follows: 

(a)  The  words  "The  Federal  Domestic 
Volunteer  Agency  USA"  are  in  blue 
capital  letters  and  form  the  outer  circle 
of  the  seal. 

(b)  Within  the  circle  of  letters,  on  a 
field  of  while,  appears  the  logotype 
word  "ACTION"  in  blue,  capital  letters 
and  in  Italic  type. 

(c)  The  logotype  word  "ACTION"  is 
split;  "ACT"  on  a  higher  level  and 
"ION"  drops  down  to  a  slightly  lower 
level. 

(d)  Two  red  bars,  also  split  on  two 
levels,  underline  the  logotype  word 
"ACTION." 


The  official  seal  of  ACTION  is 
modified  when  reproduced  in  black  and 
white  and  when  embossed,  as  it  appears 
below. 
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Signed  at  Washington.  DC,  this  27lh  day  of 
May,  1987. 
Donna  M.  Alvarado. 

Director. 

[FR  Doc.  87-12554  Filed  6-2-87;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  64 

(CC  Docket  No.  85-229;  FCC  87-1031 

Common  Carrier  Services;  Replacing 
Structural  Separation  WItti 
Nonstructural  Safeguards  for  the 
Provision  of  Enhanced  Services 

agency:  Federal  Communications 

Commission. 

action:  Report  and  order. 


summary:  The  Commission  resolved 
five  outstanding  issues  that  were 
presented  in  the  Third  Computer  Inquiry 
Supplemental  Notice  of  Proposed 
Rulemaking  in  )une  1986:  The  regulatory 
treatment  of  protocol  processing; 
adjustments  to  certain  nonstructural 
safeguards  imposed  on  AT&T  and  the 
BOCs;  the  regulatory  treatment  of  the 
enhanced  service  operations  of 
independent  telephone  companies:  the 
regulatory  treatment  of  network  channel 
terminating  equipment;  and  the 
international  applicability  of  the 
Computer  III  pwlicies.  Resolution  of 
these  issues  was  necessary  to  clarify  the 
Commissions  regulatory  treatment  of 
basic  and  enhanced  telecommunications 
services  and  is  intended  to  promote  the 
efficient  provision  of  these  services. 

EFFECTIVE  DATE:  June  3, 1987. 


FOR  FURTHER  INFORMATION  CONTACT: 

William  F.  Maher.  Policy  and  Program 
Planning  Division,  Common  Carrier 
Bureau  (202)  632-4047. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Third 
Computer  Inquiry  Report  and  Order 
(Phase  II),  CC  Docket  85-229,  adopted 
March  26, 1987,  and  released  May  22. 
1987.  The  initiating  document  for  this 
Rnpnrt  and  Order  is  Third  Computer 
Inquiry  Supplemental  Notice  of 
Proposed  Rulemaking.  CC  Docket  85- 
229,  FCC  No.  86-253,  released  June  16, 
1986. 

The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (Room  230). 
1919  M  Street.  NW..  Washington,  DC, 
The  complete  text  of  this  decision  also 
may  be  purchased  from  the 
Commission's  copy  contractors. 
International  Transcription  Service, 
(202)  857-3800,  2100  M  Street,  NW.,  Suite 
140,  Washington.  DC  20037. 

Summary  of  Report  and  Order 

On  June  16, 1986,  the  Federal 
Communications  Commission  (the 
Commission)  released  a  Report  and 
Order  (the  Phase  I  Order)  in  the  Third 
Computer  Inquiry  (Computer  III)  (104 
FCC  2d  958)  that  replaced  structural 
separation  for  the  provision  of  enhanced 
services  by  AT&T  and  the  Bell 
Operating  Companies  (BOCs)  with 
certain  nonstructural  safeguards, 
including  Comparably  Efficient 
Interconnection  (CEI)  and  Open 
Network  Architecture  (ON'A).  On  the 
same  date,  the  Commission  released  a 
Supplemental  Notice  of  Proposed 
Rulemaking  requesting  public  comment 
on  issues  in  five  areas.  On  May  22,  1987. 
the  Commission  released  a  Report  and 
Order  (Phase  II  Order)  as  part  of  the 
same  proceeding,  that  addressed  these 
issues. 

In  the  Phase  II  Order,  the  Commission 
concluded  that  it  will  continue  to  treat 
all  protocol  processing  functions  as 
unregulated  enhanced  services,  which, 
when  offered  by  AT&T  and  the  BOCs, 
will  be  subject  to  the  nonstructural 
safeguards  established  in  the  Phase  1 
Order  for  the  provision  of  enhanced 
services  by  these  companies.  The 
Commission  clarified  the  CEI  principles 
of  the  Phase  I  Order  for  protocol 
processing  by  requiring  that  the  BOCs 
satisfy  an  application  of  the  general  CEI 
requirements  for  their  protocol 
processing  offerings  based  on  the 
conditions  of  the  A8ynchronou8/X.25 
Waiver  Order  (100  FCC  2d  1057)  and  the 
CEI  priciM  requirements  of  the  Phase  I 
Order.  The  Commission  determined  that 


AT&Ts  CEI  requirement  for  protocol 
processing  will  consist  of  the 
nondiscriminatory  provision  of  the 
digital  transmission  services  and 
facilities  that  underlie  its  enhanced 
services  using  protocol  processing. 
Moreover,  AT&T  is  required  to  take 
such  transmission  services  at  the 
tariffed  rates  in  charges  others. 

With  respect  to  the  other 
nonstructural  safeguards  addressed  in 
the  Supplemental  Notice,  the 
Commission  required  the  BOCs  to 
describe  in  their  CEI  plans  the 
procedures  they  will  use  to  ensure  the 
nondiscriminatory  provision  of  basic 
services,  including  the  installation, 
maintenance,  and  quality  of  such 
services,  to  competitive  enhanced 
service  providers  and  their  customers. 
However,  the  use  of  Centralized 
Operations  Groups  for  such  purposes  is 
not  required.  AT&T  and  the  BOCs  will 
be  required  in  their  quarterly  CEI 
reports  to  submit  data  on  the  timing  of 
installation  and  maintenance  and  the 
quality  and  reliability  of  the  basic 
services  offered  as  part  of  any  CEI  or 
ONA  tariff,  but  otherwise  will  be 
permitted  to  formulate  the  details  of 
their  CEI  reporting  requirements  in  their 
CEI  plans.  In  addition,  the  Commission 
permitted  the  BOCs  to  require  the 
execution  of  nondisclosure  agreements 
when  they  disclose  technical  network 
information  at  the  "make/buy"  point. 
The  BOCs  also  must  provide  their 
customers  with  the  right  to  direct  that 
their  Customer  Proprietary  Network 
Information  (CP.NI)  be  withheld  from 
BOC  enhanced  service  personnel  and/or 
be  released  to  other  enhanced  service 
vendors.  In  addition,  AT&T  and  the 
BOCs  must  notify  their  multiline 
business  customers  of  their  CPNI  rights 
on  an  annual  basis.  The  Commission 
also  provided  that  the  Computer  II 
capitalization  plan  requirements  will 
end  when  AT&T  or  a  BOC  implements 
an  approved  cost  allocation  manual. 

The  Commission  declined  to  apply  the 
Computer  111  nonstructural  safeguards  to 
the  enhanced  service  operations  of  GTE 
and  the  other  independent  telephone 
companies  (ITCs).  finding  that  the 
potential  costs  of  applying  them 
outweighed  the  corresponding  benefits. 
It  stated,  however,  that  it  may 
reexamine  whether  CEI/ONA 
requirements  should  apply  to  the  ITCs 
once  the  BOCs  have  implemented  their 
versions  of  CEI/ONA.  In  a  related 
matter,  the  Commission  preempted  the 
states  from  applying  structural 
separation  requirements  to  the  ITCs,  but 
permitted  the  states  to  apply 
nonstructural  safeguards  that  are  no 


stricter  than  those  applied  by  the 
Commission  to  the  BOCs. 

With  respect  to  the  provision  of 
network  channel  terminating  equipment 
(NCTE)  functions  on  the  network  side  of 
the  demarcation  point,  the  Commission 
permitted  the  BOCs  to  offer  loopback 
testing  from  the  demarcation  point  as 
part  of  their  basic  services  and  to  apply 
for  waivers  for  similar  provision  of 
additional  specific  NCTE  functions.  The 
Commission  retained  the  existing 
limited  "multiplexer  exception"  for 
carrier-owned  multiplexers  located  on 
customer  premises. 

The  Commission  found  that  its 
Computer  III  policies  further  its  pro- 
liberalization  international  goals  and 
thus  apply  internationally. 

The  Commission  concluded  that 
AT&T  and  the  BOCs  are  not  small 
business  entities  for  purposes  of  the 
Regulatory  Flexibility  Act. 

Ordering  Clauses 

Accordingly.  //  Is  Ordered,  that 
pursuant  to  sections  1,  4(i),  4(j),  201-205, 
218,  220,  303(g),  303(r),  403,  and  404  of 
the  Communications  Act  of  1934,  47 
U.S.C.  151, 154(i),  154(j),  201-205,  218, 
220,  303(g),  303(r),  403,  and  404.  the 
policies,  rules,  and  requirements  set 
forth  herein  Are  Adopted. 
William  J.  Tricarico. 
Secretary. 
(FR  Doc.  87-12334  Filed  6-2-87;  8:45  am] 

BILLING  CODE  6712-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Threatened  Status  for  the 
Florida  Scrub  Jay 

agency:  Fish  and  Wildlife  Service, 

Interior. 

action:  Final  rule. 

summary:  The  Florida  scrub  jay 
[Aphelocoma  coerulescens 
coeru/escens]  is  exclusively  confined  to 
scrub  habitat  in  peninsular  Florida. 
Much  of  the  coastal  scrub  formerly 
inhabited  by  the  bird  has  been  cleared 
for  beachfront  hotels,  houses,  and 
condominiums.  Many  areas  in  the 
interior  of  Florida  are  presently  being 
developed  for  citrus  groves  and  housing. 
Clearly,  the  major  cause  of  decline  has 
been  habitat  destruction.  Other  threasts 
to  the  Florida  scrub  jay  are  malicious 
shooting  of  the  birds  by  vandals, 
accidents  with  motor  vehicles,  and 
unfavorable  habitat  succession 
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problems  in  some  areas.  This  rule 
implements  the  protection  and  recovery 
provisions  of  the  Endangered  Species 
Act  of  1973,  as  amended,  for  the  Florida 
scrub  jay. 

DATCS:  The  effective  date  of  this  rule  is 
Iu!y  6,  1987. 

AOORCSSES:  The  complete  Tile  for  this 
rule  13  available  for  inspection,  by 
appointment,  during  normal  business 
hours  at  the  Endangered  Species  Field 
Station,  U.S.  Fish  and  Wildlife  Service, 
2747  Art  Museum  Drive,  Jacksonville, 
Florida  32207. 

FOR  FVmTMER  INFORMATION  CONTACT 

Mr.  Udvid  |.  Wusley.  Field  Supervisor,  at 
the  above  address  (telephone  904/791- 
2580  or  FYS  fM6-2,Sfln) 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Florida  scrub  jny  (Aphelocoma 
coerulescens  coerulescens)  was 
originally  named  by  Bosc.  1795.  as 
Corvus  coerulescens.  The  species 
Aphelocoma  coerulescens  is  widely 
distributed  in  the  western  United  States, 
but  the  Florida  subspecies,  Aphelocoma 
coerulescens  coerulescens.  an  isolated 
form  of  the  species,  is  restricted  to  scrub 
habitat  areas  of  peninsular  Florida.  The 
Florida  scrub  jay  is  a  30  centimeter  (12 
inch),  bluish-colored,  crestless  jay 
totally  lacking  the  white-tipped  wings 
and  tail  feathers  of  the  more  common 
and  widespread  blue  jay  [CyanociUa 
cristata).  A  necklace  of  blue  feathers 
separates  the  while  throat  from  the 
grayer  underparls.  and  a  white  line  over 
the  eye  often  blends  into  a  whitish 
forehead.  The  tail  is  long  and  loose  in 
appearance  (Woolfenden  in  Kale  1978). 
The  subspecies  has  been  recorded  only 
once  from  outside  of  peninsular  Florida, 
on  [ekyll  Island,  Georgia  (Moore  1975). 

The  following  information  on  the 
biology  of  the  Flonda  scrub  jay  is 
abstracted  from  Cox  (19tt4)  and 
Woolfenden  and  Fitzpatrick  (1984). 
Scrub  jays  are  long-lived  (10  years  or 
more),  sedentary,  permanently 
monogamous  inhabitants  of  oak  scrub. 
They  typically  nest  at  the  edge  of  an  oak 
thicket,  near  an  open  area.  Scrub  jays 
rarely  breed  at  one  year  of  age,  even 
though  they  are  then  physiologically 
mature:  instead  they  may  remain  on 
their  natal  territories  for  a  number  of 
years  and  assist  their  parents  in  raising 
further  broods.  Scrub  jay  breeding  pairs 
with  helpers  have  significanUy  greater 
reproductive  success  than  pairs  without 
helpers.  Males  may  remain  with  their 
parents  as  helpers  for  longer  periods  (up 
to  six  years]  than  females.  As  the 
group's  size  increases,  the  territory 
grows.  Eventually,  a  male  helper  may  be 
able  to  claim  part  of  the  enlarged 


territory  for  his  own  breeding  territory 
Females  rarely  help  for  more  than  two 
years,  and  disperse  within  the  local 
population  as  breeding  vacancies  arise. 
Scrub  jays  are  omiuvorous.  eating 
almost  anything  ihey  can  catch,  but  they 
concentrate  on  lizards  &nA  arthropods  in 
spring  and  summer,  and  acoms  in  fall 
and  winter.  Surplus  acoms  are 
frequently  cached  in  the  ground. 

The  Flonda  scrub  jay  lives  only  In  the 
Florida  scrub  habitat,  which  occurs  on 
fine,  white,  well  drained  sands.  This 
type  of  sand  occurs  along  the  present 
coastline  of  Florida,  and  on  inland 
dunes  deposited  dunn«  the  past  when 
sea  levels  were  miith  hiBher  ihnn  at 
present.  The  most  important  of  these 
dune  systems  include  the  Atlantic 
coastal  ridge  along  the  Atlantic  coast  of 
Florida,  the  Uke  Wales  RulKe  in  Polk 
and  Highlands  Counties,  and  the 
extensive  sand  dunes  of  Ocala  National 
Forest.  Cox  (1984)  stated  that  the  most 
commonly  occupied  jay  habitat  is  "oak 
scrub."  Oak  scrub  consists  of  a  single 
layer  of  evergreen  shrubs,  usually 
dominated  by  three  species  of  oaks — 
myrtle  oak  [Quercus  myrtifolia),  sand 
live  oak  [Quercus  geminala],  and 
Chapman  oak  [Quercus  chapmanii). 
Scrub  jays  are  rarely  found  as  residents 
in  habitat  with  more  than  50%  canopy 
cover  that  is  over  3  meters  (10  feet  tall). 
In  summary,  scrub  jay  habitat  consists 
of  dense  thickets  of  scrub  oaks  less  than 
3  meters  in  height,  interspersed  with 
bare  sand  for  foraging  and  stonng 
acoms. 

Scrub  jays  have  been  reported  in  the 
past  from  scrub  habitat  in  each  of  the 
following  Florida  Counties:  Alachua. 
Brevard,  Broward,  Charlotte,  Citrus, 
Clay,  Colher.  Dade.  De  Soto,  Dixie, 
Duval,  Flagler,  Gilchrist,  Glades, 
Hardee.  Hendry,  Hernando,  Highlands. 
Hillsborough.  Indian  River,  Lake,  l^e. 
Levy,  Manatee.  Marion,  Martin. 
Okeechobee,  Orange,  Osceola,  Palm 
Beach,  Pasco.  Pinellas.  Polk,  Putnam.  St. 
lohns.  St.  Lucie,  Sarasota.  Seminole, 
Sumter,  and  Volusia.  Today,  scrub  jays 
have  been  completely  eliminated  from 
Broward.  Dade.  Duval,  Pinellas,  and  St. 
lohns  Counties,  and  their  numl>er8  have 
decreased  drastically  in  Erevan!, 
Highlands,  Orange.  Palm  Beach,  and 
Seminole  Counties.  In  virtually  every 
county  where  the  species  ot  curs,  it  is 
known  to  have  declined  in  numbers.  It 
has  disappeared  from  fully  *•%  of  the 
locations  from  which  it  was  knovkoi 
historically,  and  the  total  population  has 
probably  dropped  by  half  in  the  past 
century  (Cox  1984).  The  major  cause  of 
the  jay's  population  decline  and  its 
disappearance  from  specific  sites  is 
habitat  destruction.  The  total  number  of 
Florida  scrub  jays  estimated  by  Cox  to 


survive  In  Florida  today  is  between 
15.000  and  22,000  blrda.  of  which  about 
13.000  to  20.000  are  on  public  lands,  and 
about  2.000  on  private  property 

On  March  Ift.  1964.  Jeffrey  A.  Cox. 
Florida  State  Museum,  University  of 
Florida,  Gainesville,  Florida,  petitioned 
the  Service  to  list  the  Flonda  scrub  jay 
as  a  threatened  species  Dr.  Cox 
provided  a  comprehensive  report  on  the 
status  of  this  species  in  support  of  the 
petition.  The  Service  found  on  May  4. 
1984,  that  the  petitioned  action  may  be 
warranted  and  published  the  finding  on 
luly  13,  1984  (49  FR  2H584)   A  12  month 
finding  was  made  on  March  18,  1985. 
and  published  on  luly  18.  1985  (50  FR 
24238).  that  the  action  requested  was 
warranted  but  precluded  by  work  on 
other  pending  proposals.  Publication  of 
the  proposed  rule  to  list  the  Flonda 
scrub  jay  as  threatened,  published  in  the 
Federal  Register  (51  FR  18627)  on  May 
21,  1986,  constituted  the  next  and  final 
12-monlh  finding  for  the  Florida  scrub 
jay,  as  required  under  section 
4(b)(3)(c)(i)  of  the  Act,  that  the 
petitioned  action  is  warranted. 

Summary  of  Comments  and 
Recommendations 

In  the  May  1986,  proposed  rule,  and 
associated  notifications,  all  interested 
parties  were  requested  to  submit  factual 
reports  or  information  that  might 
contribute  to  the  development  of  a  final 
rule.  Appropnate  State  agencies,  county 
governments,  Federal  agencies, 
scientific  organizations,  and  other 
interested  parties  were  contacted  and 
requested  to  comment.  Newspaper 
notices  were  published  in  the  Orlando 
Sentinel  on  )une  15,  1986.  and  the  Palm 
Beach  Post  on  June  14,  1986,  which 
invited  general  public  comment. 
Twenty-one  comments  were  received, 
none  of  which  opposed  the  action.  A 
summary  of  substantive  comments  is 
presented  below. 

Tom  Webber.  Biologist,  the  Flonda 
State  Museum,  Gainesville,  wrote  that 
he  resurveyed  some  of  the  scrub  jay 
populations  that  jeffey  A.  Cox  censused 
in  1981.  He  found  that  the  picture  of 
overall  decline  remains;  of  the  five 
northernmost  populations  (in  Clay  and 
Putnam  Counties),  four  have 
disappeared  since  1981,  and  the  fifth  has 
been  reduced  to  one  bird.  Other 
populations  that  have  held  out  since 
1981  are  often  in  places  where  their 
habitat  will  probably  be  destroyed  soon 
and  irreversibly. 

Theodore  O  Hendnckson  urged  the 
Service  to  perhaps  consider  a  category 
"more  urgent"  than  'threatened  "  for  this 
bird.  Because  the  scrub  )ay  is  still  fairiy 
widespread  in  distnbution  in  Florida, 
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and  occurs  in  large  part  on  protected 
Federal  and  State  lands,  the  Service 
feels  a  threatened  category,  rather  than 
endangered,  is  more  appropriate  for  the 
species. 

The  Florida  Department  of 
Community  Affairs  provided  the 
following  comment:  "As  Florida  is  one 
of  the  fastest  growing  States  in  the 
nation,  and  remaining  coastal  and 
inland  xeric  scrub  habitats  are  among 
the  most  desirable  sites  for 
development,  it  is  certain  that  Florida 
scrub  jay  populations  will  continue  to 
decrease  as  the  species'  required  scrub 
habitat  continues  to  be  destroyed  by 
land  development  activities."  Other 
comments  reported  the  continued  loss  of 
jay  habitat  in  Florida  or  the  locations  of 
recent  observations  of  jays. 

The  Avon  Park  Air  Force  Range 
expressed  concern  that,  should  the  bird 
be  listed,  the  operation  of  the  bombing 
range  might  be  restricted.  The  Service 
does  not  anticipate  any  significant 
restrictions,  if  any,  upon  Avon  Park  Air 
Force  Range  by  the  listing  of  this 
species.  A  significant  amount  of  jay 
habitat  occurs  outside  the  drop  zones 
and  can  be  managed  by  the  Range  for 
the  jay. 

Summary  of  Factors  Affecting  the 
Spedet 

After  a  thorough  review  and 
consideration  of  ail  information 
available,  the  Service  has  determined 
that  the  Florida  scrub  jay  should  be 
classified  as  an  endangered  species. 
Procedurea  found  at  section  4(a)(1)  of 
the  Endangered  Species  Act  (16  U.S.C 
1531  et  seq.)  and  regulations 
promulgated  (50  CFR  Part  424)  to 
implement  the  listing  provision  of  the 
Act  were  followed  A  species  may  be 
determined  to  be  an  endangered  or 
threatened  species  due  to  one  or  more  of 
the  five  factors  described  in  section 
4(a)(1).  These  factors  and  their 
application  to  the  Florida  scrub  jay. 
Aphelocoma  coerulescens  coerulescens, 
are  as  follows  (abstracted  from  Cox 
1984  and  data  and  comments  received): 

A.  The  present  or  threatened 
destruction,  modification,  or  curtailment 
of  its  habitat  arrange.  The  future  of  the 
Florida  scrub  jay  depends  on  the 
continued  existence  of  its  scrub  habitat. 
Unfortunately  most  scrub  lands  are  in 
areas  that  have  high  real  estate  interest. 
Much  of  the  coastal  scrub  has  been 
cleared  for  beachfront  hotels,  houses, 
and  condominiums.  Scrub  habitats  in 
the  interior  of  the  Florida  peninsula  are 
subject  to  development  for  citrus  groves 
and  housing  developments.  Scrub  jays 
have  disappeared  from  40%  of  the 
location*  where  they  formerly  occurred, 
and  the  total  population  has  declined  by 


half  in  the  past  100  years.  The  major 
cause  of  the  declines  and 
disappearances  is  habitat  destruction. 

Although  housing  and  agricultural 
development  have  been  occurring  in 
Florida  for  many  years,  the  pace  of  this 
development  has  accelerated  since  the 
196G'8.  The  human  population  of  Florida 
nearly  doubled  from  1960  to  1980.  from 
4.95  million  to  9.75  million  (Terhune 
1982).  This  trend  will  continue  into  the 
foreseeable  future,  placing  even  more 
pressures  on  natural  habitats.  Most  of 
the  housing  developments  that  are 
located  in  scrub  habitats  are  less  than 
20  years  old.  In  many  developments, 
scrub  Jays  are  barely  hanging  on,  and 
they  will  probably  disappear  in  a  few 
years  as  land-clearing  continues.  The 
sites  most  likely  to  be  destroyed  by 
development  in  the  near  future  are 
concentrated  in  Brevard,  Highlands,  and 
Palm  Beach  Counties.  In  Palm  Beach 
County,  most  of  the  originally  existing 
xeric  scrub  habitat  has  already  been 
effectively  lost  to  land  development 
(Florida  Department  of  Community 
Affairs,  pers.  comm.  1986),  and  it  is 
possible  that  no  scrub  jays  will  remain 
by  1990  (Cox  1984). 

Of  the  15,000  to  22,000  scrub  jays  that 
may  survive  in  Florida  at  the  present 
time,  over  80%  occur  in  only  two  general 
areas:  Merritt  Island/Cape  Canaveral 
(Brevard  County)  and  Ocala  National 
Forest  (Lake.  Marion,  and  Putnam 
Counties).  Elsewhere,  only  small 
populations  are  scattered  locally 
throughout  peninsular  Florida. 

B.  Overutilization  for  commercial 
recreational,  scientific,  or  educational 
purposes.  By  far,  habitat  destruction  has 
played  the  major  role  in  the  decline  of 
the  Florida  scrub  jay.  Nevertheless, 
there  is  evidence  that,  in  St.  Johns 
County  at  least,  some  scrub  jays  have 
been  shot  by  vandals.  People  have  been 
seen  with  guns  in  the  area  along  SR 
AlA.  and  a  tame  scrub  jay  would 
present  a  tempting  target  to  vandals.  In 
addition,  the  tameness  and  beauty  of  the 
bird  make  it  desirable  (although  illegal) 
as  a  pet,  and  it  is  knovm  to  have  been 
used  for  such  purposes  in  the  recent 
past. 

C.  Disease  or  predation.  Disease  and 
predation  are  not  thought  to  be  factors 
that  have  led  to  the  scrub  jay's  decline. 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  The  Florida 
scrub  jay  is  protected  by  the  Migratory 
Bird  Treaty  Act  (16  U.S.C.  703  et  seq.) 
and  by  Florida  State  law  (Chapter  39-27. 
Florida  Administrative  Code).  Tliese 
laws,  however,  do  not  protect  the  birds 
from  habitat  destruction,  the  major 
cause  of  the  species'  decline  in  Florida. 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence. 


Human  interference  with  the  natural 
functioning  and  development  of  an 
ecosystem  has  played  an  important  part 
in  the  decline  of  the  scrub  jay  in  certain 
areas.  Historically,  fires  caused  by 
lightning  were  major  factors  in 
maintaining  the  sparse,  low  scrub 
vegetation  preferred  by  the  scrub  jay.  In 
some  parts  of  the  range  of  this  species, 
human  efforts  to  prevent  and/or  control 
natural  fires  have  allowed  the  scrub  to 
become  too  dense  and  tall  to  support 
populations  of  scrub  jays  An  example 
of  such  a  situation  is  found  in  the  miles 
of  coastal  barrier  scrub  in  St.  Johns 
County.  Scrub  jays  were  known  to  be 
resident  in  this  area  in  the  past,  but 
none  currently  occurs  there.  Fire 
suppression  to  protect  human  interests 
has  allowed  the  scrub  to  become  too 
dense  for  the  scrub  jays.  Tlius,  a  large 
area  of  coastal  St.  Johns  County,  which 
used  to  support  a  healthy  population  of 
the  species,  no  longer  contains  suitable 
habitat. 

Cox  (1984)  believed  that,  in  St.  Johns 
County  at  least,  one  of  the  factors  in  the 
extirpation  of  the  scrub  jay  may  have 
been  accidental  road  kills  from  passing 
trucks  and  cars.  Scrub  jays  frequently 
forage  along  roadsides  and  other 
openings  in  the  scrub,  and,  since  SR 
AlA  runs  directly  down  the  middle  of 
the  scrub  on  the  long,  narrow,  barrier 
island,  there  was  a  high  potential  for 
birds  to  be  killed  in  this  manner. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by  this 
species  in  making  this  final  rule.  Based 
on  this  evaluation,  the  preferred  action 
is  to  list  the  Florida  scrub  jay  as  a 
threatened  species.  TVeatened  rather 
than  endangered  status  was  chosen  for 
the  following  reasons.  A  high  percentage 
of  scrub  jays  occur  on  Federal  lands  that 
can  be  managed  to  benefit  the  birds.  On 
the  other  hand,  the  facts  that  the  bird  no 
longer  occurs  at  40%  of  the  localities 
where  it  once  was  found  and  has 
decreased  in  numbers  by  at  least  50%  in 
the  past  century,  indicate  that  it  is 
extremely  vulnerable,  and  could  become 
an  endarigered  species  unless  8ur\'iving 
populations  are  protected  and  managed. 
Critical  habitat  has  not  been  determined 
for  the  Florida  scrub  jay  for  reasons 
discussed  in  the  next  section. 

Critical  Habitat 

Section  4(a)(3)  of  the  Act.  as  amended, 
requires  that  to  the  maximum  extent 
prudent  and  determinable,  the  Secretary 
designate  critical  habitat  at  the  time  a 
species  is  determined  to  be  endangered 
or  threatened.  The  Service  finds  that 
designation  of  critical  habitat  is  not 
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prudent  for  the  Florida  scrub  jay  at  this 
time.  All  concerned  Federal  agencies 
already  know  of  the  presence  of  the 
scrub  jay  on  lands  they  manage,  and  are 
aware  of  the  habitat  needs  of  the  bird. 
in  addition,  the  Federal  lands  involved 
cover  extensive  areas,  not  all  of  which 
will  be,  or  will  reniain,  critical  over 
extended  periods  of  time.  As  scrub 
habitat  is  burned  or  clear-cut  in  some 
areas,  scrub  jay  populations  may  move 
into  other  areas  with  more  suitable 
habitat.  As  the  burned  or  clear-cut  areas 
grow  back,  jays  may  reinvade  them. 
Thus,  there  is  and  will  continue  to  be  a 
periodic  change  in  localities  within  the 
Federal  lands  occupied  by  the  birds. 

The  rest  of  the  populations  of  scrub 
jays  (20%  of  the  estimated  total  number 
of  birds)  are  widely  and  thinly  scattered 
over  peninsular  Florida  in  many  small 
localities  which  would  be  nearly 
impossible  to  delineate  in  a  meaningful 
or  productive  fashion.  Finally,  the 
lameness  and  trusting  nature  of  this 
species  make  it  particularly  vulnerable 
to  malicious  or  random  shooting.  To 
point  out  precisely  where  the  few 
remaining  birds  on  private  land  occur, 
through  a  delineation  of  critical  habitat 
and  publication  of  locality  maps,  could 
enhance  the  possibility  of  such 
vandalism,  and  thus  actually  increase 
the  threat  to  the  .'«perie8.  For  all  of  the 
above  reasons,  a  determination  of 
critical  habitHf  wotild  not  benefit  the 
species  or  its  conservation  and  is  not 
prudent  for  the  Florida  scrub  jay. 

Available  CoEvservatiun  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  action,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  practices.  Recognition 
through  listing  encourages  and  results  in 
conservation  actions  by  Federal,  State, 
and  private  agencies,  groups,  and 
individuals.  The  Endangered  Species 
Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
States  and  requires  that  recovery 
actions  be  carried  out  for  all  listed 
species.  Such  actions  are  initiated  by  the 
Service  following  listing.  The  protection 
required  of  Federal  agencies  and  the 
prohibitions  against  taking  and  harm  are 
discussed,  in  part,  below 

Section  7(a)  of  the  Act.  as  anwnded. 
requires  Federal  agencies  to  evaluate 
their  actions  with  resp^tt  to  any  apecies 
that  is  proposed  or  listed  as  eiidai:\gered 
or  threatened  and  wilfi  rtspect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implenienturtg 
this  interagency  cooperation  provision 


of  the  Act  are  codified  at  50  Ci-R  Part 
402.  Section  7(aH21  reqmres  Federal 
agencies  to  insure  that  utUviliea  ihey 
authonie.  fund  or  carry  o«t  are  not 
likely  to  jeopardize  the  conlmued 
existence  of  a  listed  »pecie»  or  to 
destroy  ur  ddver»ely  modify  its  critiral 
habitat  If  a  Kederai  action  may  affect  .i 
listed  species  or  its  critical  habitat,  the 
responsible  Federal  agency  must  enter 
into  formal  coiisultation  with  th»' 
Service. 

At  the  present  time,  the  Service 
knows  of  four  Fetieral  ajjencies  that  mny 
be  affected  by  this  listirig  action.  Ihese 
are:  (l|The  U.S.  Fish  and  Wildlife 
ServK.e  IMemtt  Island  Natmnal  Wildlife 
Refuge).  (.;|  the  National  Aeronautics 
and  Space  .Adminisfrdtion  |Kenn«'dy 
Space  Centerl.  (J)  the  US.  Air  Force 
(Cape  Canaveral  Air  Force  Station  and 
Avon  Park  Air  Force  R.inKe),  and  (4)  the 
U.S.  Fon-st  S<Tvii.e  lOcala  National 
Forest  I  Impacts  on  these  ajfeni  les, 
however,  are  expected  to  Ix'  minimal, 
and  may  t>e  summanzed  a»  follows: 
Memtt  Island  Satiomil  Wtldltfe 
Refuge/ Kenrwdy  Spocp  Confer— The 
largest  population  of  sr.nib  jnys  occurs 
in  this  area:  the  R^•fuJ^p  in<:li(de8  the 
lands  of  the  Kennedy  Sv)«ce  Center.  The 
Refuge  has  bejjun  a  prr>sr«m  of 
contro!U»d  Inimmg  of  all  nmtb  on  land 
under  its  junsdirtion  Unless  the  burning 
occurs  too  often,  it  should  help  to 
maintain  the  STittabihty  of  habi'at  for 
scrub  jays  The  Refuge  mil  now  need  to 
take  the  interests  of  the  scrub  jay  into 
consideration  in  its  program  of 
controlled  burning  of  scrub.  In  addition, 
any  expansion  of  Kennedy  Space  Center 
facilities  will  also  need  to  consider  the 
needs  of  ftie  scrub  jay  before  being 
undertaken. 

Cape  Canaveral  Air  Force  Station — 
The  scrub  at  this  Station  has  suffered 
more  clearing  than  at  the  Merrill  Island 
National  Wildlife  Refuge.  Aerial  photos 
disclose  that  about  20%  of  the  land  on 
the  Station  has  been  cleared  in  the  past 
several  decades.  Habitat  clearing  far 
construction  in  the  future  will  need  to 
consider  the  effect  of  such  clearing  on 
scrub  jay  populations  before  being 
undertaken.  Also,  it  may  be  necessary  to 
cut  or  bum  existing  scrub  periodically  to 
maintain  its  suitiabiLity  as  habitat  for 
the  scrub  jay. 

Avon  Park.  Air  Force  Range — The  LI.S. 
Air  Force's  Avon  Park  Air  Force  Range, 
in  Polk  and  Highlainis  CounUes. 
contauLS  several  thousand  acres  of  scrub 
which  do.  or  may.  support  strut  jays. 
There  is  an  uiuleteroiiaed  amount  of  thus 
habiUt  withm  the  confines  of  the 
bombing  ranne  impact  areas.  Fires  m 
impact  arvMA.  from  exploding  ordmance 
or  other  causes,  are  not  conlroUed.  and 


for  many  years  llie  impact  areas  have 
been  subject  to  contmuous  disturbance 
from  mission  activities.  Since  these 
areas  cannot  be  entered,  it  is  not 
possible  to  determine  if  s(  rub  |dys  are 
present,  but  under  the  continuous 
disturbance  to  which  they  have  been 
subiected.  if  seems  unhkely  that  there 
would  be  a  large  number  of  birds  The 
conlmued  use  of  the  impact  zone  does 
not  jeopardize  the  continued  existence 
of  the  )<iy   if  any  birds  are  present.  In 
areas  outside  impact  areas,  the  Avon 
Park  Air  Force  Range  now  plans  to 
manage  the  habitat  for  the  scrub  jay 
through  continued  protection  and 
perhaps  through  controlled  burning  and/ 
or  mechanirjil  chopping 

Oca/a  National  Frrput— The  scrub  jay 
population  is  scattered  throughout  the 
scrub  portions  of  the  Forest  The  Forest 
Service  clear-cuts  on  a  rotational  basis. 
This  may  have  a  beneficial  effect  on  the 
scrub  jays  because  it  may  pro\nde  a 
continually  changing  mosaic  of  habitat 
within  the  forest.  When  scrub  in  one 
area  becomes  too  old  and  dense,  scrub 
jays  may  move  to  colonize  another  more 
recently  cleared  site.  Therefore,  present 
Forest  Service  management  practices 
may  be  compatible  with  the  well-being 
of  the  scrub  jay,  and  only  minimal  effect 
on  this  agency  is  presently  anticipated. 

The  Act  and  implemcnUng  rtgulations 
found  at  50  CFR  17.21  and  17.31  set  forth 
a  series  of  general  prohibitions  and 
exceptions  that  apply  to  all  thn'.atened 
wildlife.  These  prohibitions,  in  part, 
make  it  illegal  for  any  person  subjecl  to 
the  jurisdiction  of  the  L  nittd  Slates  to 
take,  import  or  export,  ship  in  inlerslate 
commerce  in  the  course  of  coiuintncal 
activity,  or  sell  or  offer  for  sale  in 
interstate  or  foreign  commerce  any 
listed  speues.  It  also  is  illegal  to 
possess,  sell,  deliver,  carry,  transport  or 
ship  any  such  wddlife  that  has  t>een 
taken  illegally.  Certain  exceptions  apply 
to  agents  of  the  Service  and  Slate 
conservation  agencies. 

Permits  may  be  issued  to  carry  out 
otherwise  prohibited  «clivitie«  involving 
threatened  wildlife  species  under 
certain  circ  umstances.  Regulations 
governing  permits  are  at  W  CF'R  17_22. 
17.23.  and  17  32.  Such  permits  are 
available  for  scientific  purpoBes.  to 
en(:han(*  the  prt)p«gation  or  survival  of 
the  spec  les.  for  incidental  take  in 
connection  with  otherwise  lawful 
activities,  and  for  roological  exhibition 
or  educational  or  special  purpoaes 
consistent  wrth  tiw  purposes  ol  the  Act. 
In  some  insUmce*.  permila  wtaj  be 
issue<i  during  a  specified  period  ol  time 
!o  relieve  undue  economic  hardship  that 
would  be  suffered  if  such  relief  were  not 
available.  Since  the  )ay  is  already 


protected  under  the  Migratory  Bird 
Treaty  Act,  no  economic  hardship 
applications  are  expected. 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment  as  defind  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969,  need  not  be  prepared 
in  connection  with  regulations  adopted 
pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register  on 
October  25, 1983  (48  FR  49244) 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  wildlife. 
Fish,  Marine  mammals.  Plants 
(agriculture). 


Regulation  Promulgation 
PART  17— (AMENDED) 

Accordingly,  Part  17.  Subchapter  B  of 
Chapter  I,  Title  50  of  the  Code  of  Federal 
Regulations,  is  amended  as  set  forth 
below: 

1.  The  authority  citation  for  Part  17 
continues  to  read  as  follows: 

Authority:  Pub.  L  93-20S.  87  Stat  8»4;  Pub. 
L  94-359.  90  Stat  911:  Pub.  L  95-632.  92  Stat 
3751;  Pub.  L.  96-159.  93  Stat.  1225;  Pub.  L  97- 
304,  96  Stat.  1411  (16  U.S.C.  1531  et seq). 

2.  Amend  §  17.11fh)  by  adding  the 
following,  in  alphabetical  order  under 
BIRDS,  to  the  List  of  Endangered  and 
Threatened  Wildlife. 


§  17.11 
wtwnfe. 


Endangered  and  tttreatened 


(h)  *  •  * 


SpSGMS 


Coiwfio'i  nsfiw 


Venetorate 

pODuUkon  wnere 

eocangefed  or 

inreaMned 


Status 


WhenksMd 


Crillnl 


Spaoil 


Bwoe 
Jay  Flonda  acntf) 


Afihataoonm     coorulBScens     ct>er-     U.&A.  (RJ  - 


Eiiin- 


267 


Dated:  May  27. 1987. 
Susan  Recce. 

Acting  Assislant  Secretary  for  Fish  and 
Wildlife  and  Parks. 

(FR  Doc  87-12634  Filed  6-2-87;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  OceanK:  and  Atmospheric 
Administration 

50  CFR  Pari  285 

|Doc»<et  No.  50329-51151 

Atlantic  Tuna  Fisheries;  Closure 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA.  Commerce. 
ACTION:  Notice  of  closure. 

summary:  NOAA  issues  this  notice  to 
close  the  fishery  for  Atlantic  bluefin 
tuna  conducted  by  vessels  permitted  in 
the  Incidental  longline  category  in  the 
regulatory  area.  Closure  of  this  fishery  is 
necessary  because  the  annual  catch 
quota  of  145  short  tons  (st)  will  be 
attained  by  the  effective  date.  The  intent 
of  this  action  is  to  prevent  exceeding  the 
annual  quota  established  for  this 
segment  of  the  fishery  and  thereby 
maintain  the  United  States,  obligations 


under  the  International  Commission  for 
the  Conservation  of  Atlantic  Tunas. 
EFFECTIVE  DATES:  0001  hours  E^astem 
Daylight  Time  (EDT)  June  6.  1987, 
through  December  31,  1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  C.  Jerome.  Jr..  617-281-3600,  ext. 
262,  or  David  S.  Creslin.  617-281-3600, 
ext.  253. 

SUPPt^MENTARY  INFORMATION: 

Regulations  promulgated  under  the 
authonty  of  the  Atlantic  Tunas 
Convention  Act  (16  U.S.C.  971-97lh) 
regulating  the  take  of  Atlantic  bulefin 
tuna  by  persons  and  vessels  subject  to 
U.S.  jurisdiction  were  published  in  the 
Federal  Register  on  October  25. 1985  (50 
FR  43396). 

Section  285.22(f)(1)  of  the  regulations 
provides  for  an  annual  quota  of  145  st  of 
Atlantic  bluefin  tuna  to  be  taken  by 
vessels  permitted  in  the  Incidental 
longline  category  in  the  regulatory  area. 
The  Assistant  Administrator  for 
Fisheries,  NOAA  (Assistant 
Administrator),  is  required  under 
§  285.20(b)(1)  to  monitor  the  catch  and 
landing  statistics  and,  on  the  basis  of 
these  statistics,  to  project  a  date  when 
the  total  catch  of  Atlantic  bluefin  tuna 
will  equal  any  quota  under  S  285.22.  The 
Assistant  Administrator,  further,  is 
required  under  {  285.20[b](l]  to  prohibit 


the  fishing  for,  or  retenbon  of,  Atlanbc 
bluefin  tuna  by  the  type  of  vessels 
subject  to  the  quotas.  The  Assistant 
Administrator  has  determined,  based  on 
the  reported  catch  of  Atlantic  bluefin 
tuna  of  142  st  and  the  recent  catch  rate, 
that  the  annual  quota  of  Atlantic  bluefin 
tuna  allocated  to  vessels  permitted  in 
the  Incidental  longline  category  will  be 
attained  by  the  effective  date.  Fishing 
for  and  retention  of  any  Atlantic  bluefin 
tuna  by  longline  vessels  must  cease  at 
0001  hours  EDT  on  June  6,  1987, 

NOAA  closed  the  fishery  for  Atlantic 
bluefin  tima  conducted  by  vessels 
permitted  in  the  Incidental  longline 
category  in  the  area  south  of  Se'OO'  N. 
latitude  on  March  23, 1987  (52  FR  9170. 
March  23, 1987).  This  action  completes 
the  closure  of  the  total  regulatory  area 
for  vessels  permitted  in  the  Incidental 
longline  fishery. 

Notice  of  this  action  has  been  mailed 
to  all  Atlantic  Bluefin  tuna  dealers  and 
vessels  owners  holding  a  valid  vessel 
permit  for  this  fishery. 

Other  Matters 

This  action  is  taken  under  the 
authority  of  50  CFR  285.20,  and  is  taken 
in  compliance  with  Executive  Order 
12291. 


UM  I 


20720 


Federal  Register  /   Vol    52.  No.  106  /  Wednesday.  lune  3.  1987  /  Rules  and  Regulations 


20721 


Ust  of  Sub|ect8  in  50  CFR  Parts  285 

Fisheries.  Penalties,  Reporting  and 
recordkeeping  requirements.  Treaties. 

(16  use.  971  e<  5e<7.  ) 
DHtpd  May  28,  1987. 
Bill  Powell. 

Executive  Director.  National  Marine 
Fisheries  Service. 

(FR  Doc.  87-12557  Filed  6-12-87;  8:45  am] 
BILUNQ  COOC  M10-2»-M 


50  CFR  Part  672  ~" 

I  Docket  No  6 1 220-7033  I 

Groundfish  of  the  Gulf  of  Alaska; 
Closure 

agency:  National  Marine  Fisheries 
Service  (NMFS).  NOAA,  Commerce. 
ACTION:  Notice  of  closure. 

summary:  The  Director.  Alaska  Region, 
NVtFS  (Regional  Director),  has 
dtlfrmined  that  the  share  of  the 
sablefish  target  quota  (TQ)  allocated  to 
hook-and-line  gear  in  the  Central 
Regulatory  Area  of  the  Gulf  of  Alaska 
will  be  achieved  on  May  29. 1987.  The 
Secretary  of  Commerce  is  prohibiting 
retention  of  sablefish  in  this  area  by 
persons  using  hook-and-line  gear  after 
12:00  noon  on  May  29. 1987  through 
December  31.  1987. 

dates:  Effective  from  12:00  noon  May 
29.  1967,  Alaska  Daylight  Time  (ADT). 
until  midnight,  Alaska  Standard  Time 
(AST).  December  31. 1987.  Public 
comments  may  be  submitted  to  the 
Regional  Director  until  June  18. 1987. 
ADDRESS:  Comments  should  be 
addressed  to  Robert  W.  McVey, 
Director.  Alaska  Region  (Regional 
Director).  National  Marine  Fisheries 
Service.  P.O.  Box  021668.  Juneau.  Alaska 
99802. 


FOR  FURTHER  IMF0RMAT10M  COflTACT: 

Ronald  [   Berg.  Fishery  Management 
Hiologisl,  NMre,  907-586-7230. 
8U*»P1.£MEMTARY  INFO«MATK>«:  The 
Fishery  Management  Plan  for 
Groundfish  of  the  Gulf  of  Alaska  [V\W] 
governs  the  groundfish  fishery  in  the 
exclusive  economic  zone  in  the  Gulf  of 
Alaska  under  the  Magnuson  Fishery 
Conservation  and  Management  Act 
(Magnuson  Act)  Regulations 
implementing  the  F"\iP  are  at  50  CF'R 
Part  672 

Paragraph  672.20(a)  of  the  regulations 
establishes  an  optimum  yield  range  of 
116.000 — 80<J.(X)0  metric  tons  (mt)  for  all 
groundfish  species  in  the  Gulf  of  Alaska. 
which  is  further  divided  annually  into 
TQs  for  each  groundfish  species  For 
1987.  TQi  were  established  for  each  of 
the  groundfish  species  and  apportioned 
among  the  regulatory  areas  and 
districts. 

Section  672.2  of  the  regulations 
defines  the  Central  Regulatory  Area  in 
the  Gulf  of  Alaska.  The  TQ  for  sablefish 
is  8.800  mt  in  this  Area  (52  F'R  785. 
January  9. 1987).  Paragraph  672  24(b)(1) 
of  current  regulations  provides  a  share 
of  the  TQ  for  hook  and-line  gear  in  the 
Central  Regulatory  Area  equal  to  80 
percent  of  the  TQ.  or  7,  040  mt.  When 
the  share  of  the  TQ  is  taken,  further 
catches  of  sablefish  by  hook-and-line 
vessels  must  be  treated  as  prohibited 
species  and  discarded  at  sea. 

NMFS  conducted  an  area  registration 
program  to  estimate  the  number  of 
vessels  participating  in  the  sablefish 
hook-and-line  fishery  in  each  area 
throughout  the  Gulf  of  Alaska.  A  total  of 
385  hook-and-line  vessels  registered  to 
fish  for  sablefish  in  the  Central 
Regulatory  Area.  Many  of  these  vessels 
have  quit  the  sablefish  fishery  and  some 
are  now  targeting  on  other  species.  On 
the  basis  of  processor  surveys.  NMFS 


estimates  about  100  vessels  remain 
fishing  for  sablefish  in  the  Central  Area. 
Through  May  20.  at  least  5.700  mt  of 
sablefish  have  been  landed.  Based  on 
average  catch  rates  during  the  last  two 
weeks  of  April.  NMFS  estimates  that  the 
balance  of  the  quota,  or  1.340  mt.  will  be 
harvested  by  noon  on  May  29.  1987. 
Therefore,  the  Central  Regulatory  Area 
is  closed  to  sablefish  fishing  by  hook- 
and-line  vessels  at  12:00  noon,  local 
time,  on  May  29,  1987. 

Further  catches  of  sable  fish  by  hook- 
and-line  vessels  must  be  treated  as 
prohibited  species  and  discarded  at  sea. 
This  closure  will  be  effective  upon  filing 
for  public  inspection  with  the  Federal 
Register  and  after  it  has  been  pul)licized 
for  48  hours  through  procedures  of  the 
Alaska  Department  of  Fish  and  Game 
under  i  672.22(b).  Public  comments  on 
this  notice  may  be  submitted  to  the 
Regional  Director  at  the  address  above 
for  15  days  following  its  effective  date. 

ClassiftcatioD 

Overhan,  esting  of  sablefish.  which 
would  increase  the  risk  of  overfishing  of 
this  species,  will  result  unless  this  notice 
takes  effect  promptly  NOAA  therefore 
finds  for  good  cause  that  prior 
opportunity  for  public  comment  on  this 
notice  is  contrary  to  the  public  interest 
and  its  effective  date  should  not  be 
delayed.  This  action  is  under  J  5  672.22 
and  672.24  and  is  in  compliance  with 
Executive  Order  12291 

Ust  of  Subjects  In  50  CFR  Part  672 

Fisheries.  Reporting  and 
recordkeeping  requirements. 

Dated;  May  28.  1987. 
lames  E.  Douglas,  jr.. 
Deputy  Assistant  Administrator  For 
Fisheries.  National  Marine  Fisheries  Service. 
[KR  Doc  87-12556  Filed  5-29-87;  11:17  am) 
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Wednesday.  June  3.  1987 


Ttiis   section   of  the   FEDERAL    REGISTER 
contains   notices   to   the   putHic   of  tt>e 
proposed   issuance   of   ru*es   aix) 
regulations     The   purpose   of   these   notices 
is   to   give   interested   persons   an 
opportunity   to    participate    in    tfie    rule 
making  pnof   to   the   adoption   o(   the   fmai 
nttes. 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Adniinistration 

14  CFR  Part  39 

i 

[Docket  No.  87-NM-54-ADI 

Airworthiness  Directives;  Aerospatiale 
SN601  (Corvette)  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  Proposed  Rulemaking 
(NPRM). 

summary:  This  notice  proposes  an 
airworthiness  directive  (AD),  applicable 
to  Aerospatiale  Model  SN601  Corvette 
Series  airplanes,  that  would  require 
installation  of  modified  low-pressure 
fuel  filters.  The  proposed  AD  is 
prompted  by  a  report  of  in-fiight  fuel 
filter  icing.  This  condition,  if  not 
corrected,  could  result  in  fuel  starvation 
to  the  engines  and  subsequent  loss  of 
power. 

DATE:  Comments  must  be  received  no 
later  than  )uly  20,  1987. 

ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  the  Federal 
Aviation  Administration.  Northwest 
Mountain  Region,  Office  of  the  Regional 
Counsel  (Attention:  ANM-103), 
Attention:  Airworthiness  Rules  Docket 
No.  87-NM-54-AD.  17900  Pacific 
Highway  South.  C-68966.  Seattle, 
Washington  98168.  The  applicable 
service  information  may  be  obtained 
from  Aerospatiale,  316  Route  de 
Bayonne,  31060  Toulouse  Cedex  03, 
France.  This  information  may  be 
examined  at  the  FAA.  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  Seattle,  Washington,  or  the 
Seattle  Aircraft  Certification  Office, 
9010  East  Marginal  Way  South,  Seattle, 
Washington. 

FOR  FURTHER  INFORMATKJN  CONTACT! 

Ms.  Judy  Colder,  Standardization 
Branch.  A.\M-113:  telephone  (206)  431- 
1967.  .Maihng  address;  FAA.  Northwest 
Mountain  Region,  17900  Pacific  Highway 


South,  C-68966,  Seattle,  Washington 
98168. 

SUPPtf  IKTENTARY  rNFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA-public 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rules 
Docket. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  FAA, 
Northwest  Mountain  Region,  Office  of 
the  Regional  Counsel  (Attention:  ANM- 
103),  Attention:  Airworthiness  Rules 
Docket  No.  87-NM-54-AD.  17900  Pacific 
Highway  South.  C-68966,  Seattle. 
Washington  98168. 

Discussion 

The  Direction  Gen6rale  de  L' Aviation 
Civile  (DGAC),  which  is  the 
airworthiness  authority  of  France,  has, 
in  accordance  with  existing  provisions 
of  a  bilateral  airworthiness  agreement, 
notified  the  FAA  of  an  unsafe  condition 
which  may  exist  on  Aerospatiale  Model 
SN601  Corvette  airplanes.  Low  pressure 
fuel  filters  can  become  clogged  due  to 
icing  caused  by  high  concentrations  of 
water  in  the  fuel.  Clogging  may  occur  in 
a  manner  which  prevents  opening  of  by- 
pass valves,  causing  fuel  starvation  and 
loss  of  engine  power. 

Aerospatiale  has  issued  Service 
Bulletin  No.  28-10.  dated  April  25. 1986. 
which  describes  replacement  of  the  low 
pressure  fuel  filters  with  modified  filters. 
The  DGAC  has  classified  this  service 
bulletin  as  mandatory. 


This  airplane  model  is  manufactured 
in  France  and  type  certificated  in  the 
United  States  under  the  provisions  of 
section  21.29  of  the  Federal  Aviation 
Regulations  and  the  applicable  bilateral 
airworthiness  agreement. 

Since  these  conditions  are  likely  to 
exist  or  develop  on  airplanes  of  this 
model  registered  in  the  United  States,  an 
AD  is  proposed  that  would  require 
replacement  of  the  fuel  filters  in 
accordance  with  the  previously 
mentioned  service  bulletin. 

It  is  estimated  that  2  airplanes  of  U.S. 
registry  would  be  affected  by  this  AD. 
that  it  would  take  approximately  3 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  would  be  $40  per  manhour. 
Based  on  these  figures,  the  total  cost 
impact  of  this  AD  to  U.S.  operators  is 
estimated  to  be  $240. 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  document: 
(1)  Involves  a  proposed  regulation  which 
is  not  major  under  Executive  Order 
12291  and  (2)  is  not  a  significant  rule 
prusuant  to  the  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26, 
1979);  and  it  is  further  certified  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
that  this  proposed  rule,  if  promulgated, 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  because  of  the  minimal  cost  of 
compliance  per  airplane  ($120).  A  copy 
of  a  draft  regulatory  evaluation 
prepared  for  this  action  is  contained  in 
the  regulatory  docket. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 

The  Proposed  Amendment 

PART  39— (AMENDED) 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
propose  to  amend  §  39.13  of  Part  39  of 
the  Federal  Aviation  Regulations  as 
follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423: 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449. 
January  12.  1983);  and  14  CFR  11.89. 

2.  By  adding  the  following  new 
airworthiness  directive: 


UM  I 
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Aerospatiale:  Applies  to  Model  SN601 
Corvette  airplanes,  certificated  in  any 
category,  except  those  airplanes  on 
which  Modification  No.  1390  (Service 
Bulletin  7^-1.  replacement  of  fuel  anti-ice 
additive  system  by  a  fuel  healing 
system),  has  been  accomplished. 
Compliance  is  required  as  indicated, 
unless  previously  accomplished. 
To  prevent  loss  of  power  due  to  ice 

clogging  of  low  pressure  fuel  filters. 

accomplish  the  following: 

A.  Within  six  months  after  the  effective 
dale  of  this  AD.  replace  the  low  pressure  fuel 
fillers  (P/N  43»-E25-2)  with  modified  filters 
(P/N  433-E25-21),  in  accordance  with 
Aerospatiale  Service  Bulletin  No.  28-10. 
dated  April  25. 1986. 

B.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager. 
Slandardization  Branch.  ANM-113.  FAA. 
Northwest  Mountain  Region. 

C.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  for  the 
accomplishment  of  the  modification  required 
by  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  information  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Aerospatiale.  316  Route  de 
Bayonne.  31060  Toulouse  Cedex  03. 
France.  This  information  may  be 
examined  at  the  FAA.  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South.  Seattle.  Washington,  or  at  the 
Seattle  Aircraft  Certification  Office. 
9010  East  Marginal  Way  South.  Seattle. 
Washington. 

Issued  in  Seattle.  Washington,  on  May  21. 
1987. 

Frederick.  M.  Isaac. 

Acting  Director.  Northwest  Mountain  Region. 
|FR  Doc.  87-12528  Filed  6-2-«7:  8:45  am] 
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14CFR  Pari  39 

I  Docket  No  87-NM-16-AD) 

Airworthiness  Directives;  British 
Aerospace  Model  BAG  1-11  Series 
Airplanes 

AGENCV:  Federal  Aviation 
.'\diiiinistration  (FAA).  DOT. 
ACTION:  Notice  of  proposed  rulemakng 
(NPRM).  


SUMMARY:  This  notice  proposes  to  adopt 
an  airworthiness  directive  (AD), 
applicable  to  certain  Model  BAG  1-11 
airplanes  equipped  with  R.F.D. 
inflatable  escape  slides,  which  would 
require  modification  to  the  emergency 
escape  slide  deployment  system.  This 
action  is  necessary  to  correct  problems 
which  have  resulted  in  deployment 


failure.  Failure  of  a  slide  to  properly 
deploy  may  prevent  timely  escape  from 
an  airplane  in  an  emergency. 
DATE:  Comments  must  be  received  no 
later  than  July  20,  1987. 
ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  the  Federal 
Aviation  Administration,  Northwest 
Mountain  Region.  Office  of  the  Regional 
Counsel  (Attention:  ANM-IOJ), 
Attention:  Airworthiness  Rules  Docket 
No.  87-NM-16-AD,  17900  Pacific 
Highway  South,  C-68966,  Seattle. 
Washington  98168.  The  applicable 
service  information  may  be  obtained 
from  British  Aerospace.  Inc.,  Librarian, 
P.O.  Box  17414.  Dulles  International 
Airport,  Washington,  DC  20041.  This 
information  may  be  examined  at  the 
FAA,  Northwest  Mountain  Region,  17900 
Pacific  Highway  South,  Seattle, 
Washington,  or  the  Seattle  Aircraft 
Certification  Office,  9010  East  Marginal 
Way  South,  Scattln.  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Judy  Colder.  Sliinii.ir(ii7.,itu)n 
Branch.  ANM-113;  telephone  (206)  431- 
1967.  Mailing  address:  FAA.  Northwest 
Mountain  Region.  17900  Pacific  Highway 
South,  C-68966,  Seattle,  Washington 
98168 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  bylhe 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA-public 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rules 
Docket. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  FAA. 
Northwest  Mountain  Region,  Office  of 
the  Regional  Counsel  (Attention:  ANM- 
103),  Attention:  Airworthiness  Rules 
Docket  No.  B7-NM-16-AD.  17900  Pacific 
Highway  South.  C-68966,  Seattle. 
Washington  98168. 


Discussion 

The  United  Kingdom  Civil  Aviation 
Authority  (CAA)  has.  in  accordance 
with  existing  provisions  of  a  bilateral 
airworthiness  agreement,  notified  the 
FAA  of  several  unsafe  conditions  which 
may  exist  on  British  Aerospace  Model 
BAS  1-11  airplanes  equipped  with  R.F.D. 
inflatable  escape  slides. 

There  have  been  several  incidents 
reported  where  slides  have  failed  to 
deploy,  due  to  the  operating  slug  failing 
to  pull  clear  from  the  bottle  operating 
head.  This  condition,  if  not  corrected, 
could  lead  to  failure  of  the  deployment 
of  a  passenger  or  service  door  escape 
slide  during  emergency  evacuation 
procedures.  British  Aerospace  has 
issued  BAC  1-11  Ser.'ice  Bulletin  25- 
PM5906,  Revision  2.  dated  November  9. 
1984,  which  describes  a  modification  of 
the  airplane,  the  slides,  and  the  infiation 
bottle  assemblies  that  will  prevent  the 
unsafe  condition  from  occurring.  The 
CAA  has  classified  this  service  bulletin 
as  mandatory. 

Another  incident  has  been  reported 
where  if  was  found  that  if  the  passenger 
entrance  door  is  pushed  open  slowly,  it 
is  possible  for  the  slide  to  infiate  before 
sufficient  clearance  between  the  door 
and  doorway  sill  has  been  achieved. 
This  condition,  if  not  corrected,  could 
result  in  improper  slide  deployment 
during  emergency  evacuation 
procedures.  British  Aerospace  has 
issued  BAC  1-11  Service  Bulletin  25- 
PM-5943.  dated  November  24, 1986, 
which  describes  installation  a  longer 
inflation  cable  to  prevent  this  from 
occurring.  The  CAA  has  classified  this 
service  bulletins  as  mandatory. 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  type 
certificated  in  the  United  States  under 
the  provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  and  the 
applicable  bilateral  airworthiness 
agreement. 

Since  these  conditions  are  likely  to 
exist  or  develop  on  airplanes  of  this 
model  registered  in  the  United  States,  an 
AD  is  proposed  that  would  require 
modification  of  the  escape  slide  system 
in  accordance  with  the  previously 
mentioned  service  bulletins. 

It  is  estimated  that  6  airplanes  of  U.S. 
registry  would  be  affected  by  this  AD, 
that  it  would  take  approximately  7 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  would  be  $40  per  manhour. 
Estimated  cost  for  parts  is  $100/aircraft. 
Based  on  these  figures,  the  total  cost 
impact  of  this  AD  to  U.S.  operators  is 
estimated  to  be  $1,680. 


For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  document: 
(1)  Involves  a  proposed  regulation  which 
is  not  major  under  Executive  Order 
12291  and  (2)  is  not  a  significant  rule 
pursuant  to  the  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26. 
1979);  and  it  is  further  certified  imder  the 
criteria  of  the  Regulatory  Flexibility  Act 
that  this  proposed  rule,  if  promulgated, 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  because  of  the  minimal  cost  of 
compliance  per  airplane  ($280).  A  copy 
of  a  draft  regulatory  evaluation 
prepared  for  this  action  is  contained  in 
the  regulatory  docket. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety,  Aircraft. 
The  Proposed  Amendment 

PART  39— (AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  S  39.13  of  Part  39  of 
the  Federal  Aviation  Regulations  as 
follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449, 
January  12, 1983);  and  14  CVR  11.89. 

2.  By  adding  the  following  new 
airworthiness  directive: 

British  Aerospace  (BAe):  Applies  to  Model 
BAC  1-11  senes  airplanes  equipped  with 
R.F  D.  inflatable  escape  slides,  identified 
in  BAe  BAC  1-11  Service  Bulletin  25- 
PM5906,  Revision  2,  dated  November  9, 
1984,  and  BAC  1-11  Service  Bulletin  25- 
PM5943.  dated  November  24. 1986, 
certificated  in  any  category.  Compliance 
is  required  within  5  months  after  the 
effective  date  of  this  AD. 
To  prevent  failure  of  the  emergency  escape 
slide  deployment  system,  accomplish  the 
following,  unless  previously  accomplished: 

A.  Modify  the  R.F  D.  emergency  escape 
slide  system  in  accordance  with  BAC  1-11 
Service  Bulletin  25-PM5906.  Revision  2.  dated 
November  9,  1984  and  BAC  1-11  Service 
Bulletin  25-PM5943,  dated  November  24, 
1986. 

B.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Standardization  Branch.  ANM-113.  FAA, 
Northwest  Mountain  Region. 

C.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  for  the 
accomplishment  of  the  modification  required 
by  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 


appropriate  service  information  from  the 
manufacturer  may  obtain  copies  upon 
request  to  British  Aerospace,  Inc., 
Ubrarian,  P.O.  Box  17414,  Dulles 
International  Airport  Washington,  DC 
20041.  This  information  may  be 
examined  at  the  FAA.  Noilhwest 
Mountain  Region,  17900  Pacific  Highway 
South,  Seattle.  Washington,  or  at  the 
Seattle  Aircraft  Certification  Office, 
9010  East  Marginal  Way  South,  Seattle, 
Washington. 

Issued  in  Seattle,  Washington,  on  May  21, 
1987. 

Frederick  M.  Isaac, 

Acting  Director,  Northwest  Mountain  Region. 
[FR  Doc.  87-12527  Filed  6-2-87;  8:45  am] 
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FEDERAL  TRADE  COMMISSION 
16  CFR  Part  13 

(Rl«  No.  852  3238] 

Puritan-Bennett  Aero  Systems  Co,; 
Proposed  Consent  Agreement  With 
Analysis  To  Aid  Public  Comn>ent 

AGENCY:  Federal  Trade  Commission. 
action:  Proposed  consent  agreement. 

SUMMARY:  In  settlement  of  alleged 
violations  of  Federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  require, 
among  other  things,  an  El  Segvindo, 
California  seller  of  fire  and  smoke 
protection  masks  from  claiming  that  any 
emergency  escape  mask  or  hood  can 
absorb,  remove  or  filter  out  any 
hazardous  gas  associated  with  fire,  or 
that  any  mask  or  hood  can  protect  users 
from  any  fire  hazards,  unless  the  claim 
is  substantiated  and  supported  by  a 
scientific  test.  Respondent  would  be 
required  to  retain  for  three  years  all  test 
reports  or  materials  it  uses  as 
substantiation  for  claims  and  would  also 
be  required  to  make  specified 
disclosures  on  its  packaging  and  in 
advertisements. 

DATE:  Comments  must  be  received  on  or 
before  August  3, 1987. 
ADDRESS:  Comments  should  be 
addressed  to:  FTC/Office  of  the 
Secretary.  Room  136,  6th  Street  and 
Pennsylvania  Avenue,  NW.  Washington, 
DC  20580. 

FOR  FURTHER  INFORMATION  CONTACT: 
FTC/S-4002,  Joel  Winston,  Washington, 
DC  20580.  (202)  326-3153. 
8UPPt£MENTARY  INFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721, 15  U.S.C. 
46  and  S  2.34  of  the  Commission's  Rules 


of  Practice  (16  CFR  2.34),  notice  is 
hereby  given  that  the  following  consent 
agreement  containing  a  consent  order  to 
cease  and  desist,  having  been  filed  with 
and  accepted,  subject  to  final  approval, 
by  the  Commission,  has  been  placed  on 
the  public  record  for  a  period  of  sixty 
(60)  days.  Public  comment  is  in\ited. 
Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  with 
S  4.9(b)(14)  of  the  Commission's  Rules  of 
Practice  (16  CFR  4.9[b)(14)l. 

List  of  Subjects  m  16  CFR  Part  13 

Fire  and  smoke  Protection  masks, 
Trade  practices. 

United  States  of  America  Before  Federal 
Trade  Commission 

In  the  Matter  of  Purtitan-Bennett  Aero 
Systems  Company,  a  corporation. 

[File  No.  8523238] 

Agreement  Containing  Consent  Order 
To  Cease  and  Desist 

The  Federal  Trade  Commission 
having  initiated  an  investigation  of 
certain  acts  and  practices  of  Puritan- 
Bermett  Aero  Systems  Company,  a 
corporation,  and  it  is  now  appearing 
that  Puritan-Bennett  Aero  Systems 
Company,  and  its  parent  corporation. 
Puritan-Bennett  Corporation,  hereinafter 
sometimes  referred  to  as  the  companies, 
are  willing  to  enter  into  an  agreement 
containing  an  order  to  cease  and  desist 
from  the  use  of  the  Acts  and  practices 
being  investigated; 

It  is  hereby  agreed  by  and  between 
Puritan-Bennett  Aero  Systems  Company 
and  Puritan-Bennett  Corporation,  by 
their  duly  authorized  officers,  and 
counsel  for  the  Federal  Trade 
Commission  that: 

1.  Proposed  respondent,  Puritan- 
Bennett  Aero  Systems  Company,  is  a 
corporation  organized,  existing  and 
doing  business  under  and  by  virtue  of 
the  laws  of  the  state  of  California,  with 
its  office  and  principal  place  of  business 
located  at  111  Penn  Avenue,  El  Segundo, 
California.  It  is  a  wholy-owned 
subsidiary  of  Puritan-Bennett 
Corporation.  Puritan-Bennett 
Corporation  is  a  corporation  organized, 
existing  and  doing  business  under  and 
by  virtue  of  the  laws  of  the  state  of 
Delaware,  with  its  office  and  principal 
place  of  business  located  at  9401  Indian 
Creek  Parkway,  P  O.  Box  25905, 
Overland  Park,  Kansas. 

2.  The  companies  admit  all  the 
jurisdictional  facts  set  forth  in  the  draft 
of  the  complaint  attached  hereto. 

3.  The  companies  waive: 

(a)  Any  further  procedural  steps; 
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(b)  The  requirement  that  the 
Comxnission  I  decision  cunlain  a 
statement  of  findings  of  fact  and 
conclusions  of  law;  and 

(c)  All  rights  to  seek  judicial  review  or 
otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement. 

4  This  agreement  shdll  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  ia 
accepted  by  the  Commissicm  If  this 
agreement  is  accepted  by  the 
Commission,  it.  together  with  the 
proposed  complaint  contemplated 
thereby,  will  be  placed  on  the  public 
record  for  a  period  of  six. ty  (60)  days  and 
information  in  respect  thereto  publicly 
released.  The  Commission  thereafter 
may  either  withdraw  its  acceptance  of 
this  agreement  and  so  notify  the 
companies,  in  which  event  it  will  take 
such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form,  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

5.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  the  companies  that  the 
law  has  been  violated  as  alleged  in  the 
proposed  complaint  attached  hereto. 

6.  This  asreement  contemplates  that, 
if  It  IS  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  {  2.34  of  the 
Commission's  Rules,  the  Commission 
may.  without  further  notice  to  the 
companies.  (1)  issue  its  complaint 
corresponding  in  form  and  substance 
with  the  proposed  ajmplaint  attached 
hereto  and  its  decision  containing  the 
following  order  to  cease  and  desist  in 
disposition  of  the  proceeding  and  (2) 
make  information  pubhc  in  respect 
thereto.  When  so  entered,  the  order  to 
cease  and  desist  shall  have  the  same 
force  and  effect  and  may  be  altered, 
modified  or  set  aside  in  the  same 
manner  and  within  the  same  time 
provided  by  statute  for  other  orders.  The 
order  shall  become  final  upon  service. 
Delivery  by  the  US.  Postal  Service  of 
the  complaint  and  decision  containing 
the  agreed-to-order  to  the  companies' 
addresses  as  stated  in  this  agreement 
shall  constitute  service.  The  companies 
waive  any  right  they  may  have  to  any 
other  manner  of  service.  The  complaint 
may  be  used  in  construing  the  terras  of 
the  order,  and  no  agreement. 
understanding,  representation,  or 
interpretation  not  contained  in  the  order 
or  the  agreement  may  be  used  to  vary  or 
contradict  the  terms  of  the  order. 

7.  The  companies  have  read  the 
proposed  complaint  and  order 


contemplated  hereby  They  understand 
that  once  the  order  has  been  issued, 
they  will  be  required  to  file  one  or  more 
compliance  reports  showing  that  they 
have  fully  complied  with  the  order.  The 
companies  further  understand  that  they 
may  be  bable  for  civil  penalties  m  the 
amount  provided  by  law  for  eaiJi 
violation  of  the  order  after  it  becomes  a 
final. 

Order 

I 

For  the  purpose  of  this  Order,  the 
following  deHnitions  shall  apply 

(1)  The  Escape  Fire  and  Smoke 
Hood"  shall  mean  the  over  the  head 
transparent  Kapton  hood  manufactured 
by  Cybertronics.  Ltd..  a  Bntish  company. 

(2)  "Competent  and  reliable  scientific 
test"  shall  mean  a  test  in  which  persons 
with  skill  and  expert  knowledge  m  the 
field  to  which  the  test  pertains  conduct 
the  test  and  evaluate  its  results  in  an 
objective  manner  using  testing, 
evaluation,  and  analytical  procedures 
that  ensure  accurate  and  reliable  results, 

II 

It  Is  Ordered  that  respondent  Puritan 
Bennett  Aero  Systems  (Company,  a 
corporalioa  its  parent  corporation. 
Puntan  fJennett  Corporation,  their 
successors  and  assigns,  (hereinafter 
collectively  "the  companies '),  and  their 
offices,  agents,  representatives,  and 
employees,  directly  or  through  any 
corporation,  subsidiary,  division  or 
other  device,  in  connection  with  the 
advertising,  offering  for  sale,  sale  or 
distribution  of  the  F.8cape  Fire  and 
Smoke  Hood  or  any  other  emergency 
escape  mask  or  hood,  in  or  affecting 
commerce,  as  "commerce  '  is  defined  in 
the  Federal  Trade  Commission  Act.  do 
forthwith  cease  and  desist  from 
representating.  directly  or  by 
implication: 

a.  That  the  mask  or  hood  is  capable  of 
absorbing,  removing,  filtering  out,  or 
otherwise  protecting  the  user  from  any 
hazardous  gas  associated  with  fire 
unless,  at  the  time  the  representation  is 
made,  the  representation  is  true  and  the 
companies  possess  and  rely  upon  a 
reasonable  basis  consisting  of  a 
competent  and  reliable  scientific  lest 
that  substantiates  the  representation. 

b.  That  the  mask  or  hood  can  protect 
the  user  from  any  hazards  associated 
with  fire  unless,  at  the  time  the 
representation  is  made,  the 
representation  is  true  and  the  companies 
possess  and  rely  upon  a  reasonable 
basis  consisting  of  a  competent  and 
reliable  scientific  test  that  substantiates 
the  representation. 


Ill 

If  is  Further  Ordered  That  the 
following  notice  shall  be  inlcuded  in  all 
advertising  and  promotional  materials 
for  the  Fscape  Fire  and  Smoke  Hood,  or 
any  other  emergency  mask  or  hood 
manufactured  or  sold  by  the  companies 
that  is  Incapable  of  absorbing,  removing, 
filtering  or  otherwise  providing 
significant  protection  from  carbon 
monoxide,  if  that  advertising  or 
promotional  material  expressly  or 
impliedly  represents  that  the  device 
protects  the  user  from  any  hazard 
associated  with  fire: 

Notice:  This  device  does  not  filter 
carbon  monoxide — a  lethal  gas 
associated  with  fire. 

Nothing  contrary  to,  inconsistent  witK 
or  in  mitigation  of  the  above  required 
language  shall  be  used  in  any  such 
advertising  or  promotional  matenal.  In 
print  advertising  and  promotional 
matenal,  the  above  required  language 
shall  appear  in  at  least  ten-point  bold 
type  print,  in  close  conjunction  with  the 
representalioa  In  any  television 
advertising,  film,  videotape  or  slide 
promotional  material,  the  above 
required  language  shall  be  included  both 
orally  and  visually  in  a  manner  designed 
to  ensure  clarity  and  prominence.  In 
radio  advertising,  the  above  required 
language  shall  be  read  in  a  clear 
manner. 

IV 

It  is  Further  Ordered  That  the 
following  statement  shall  be  included  on 
all  package  labels  for  the  Escape  Fire 
and  Smoke  Hood,  or  any  other 
emergency  mask  or  hood  manufactured 
or  sold  by  the  companies  that  is 
incapable  of  absorbing,  removing, 
filtering  or  otherwise  providing 
significant  protection  from  carbon 
monoxide: 

Warning:  This  device  does  not  filter 
carbon  monoxide — a  lethal  gas 
associated  with  fire. 

The  above  required  language  shall  be 
printed  in  at  least  len-poinl  bold  type 
print.  Nothing  contrary  to.  inconsistent 
with  or  m  mitigation  of  the  above 
required  language  shall  be  used  on  any 
such  package  label. 

V 

It  is  Further  Ordered  that  the 
companies  shall  deliver  by  certified  mail 
or  in  person  a  copy  of  this  Order  to  all 
present  and  future  distributors  and  sub- 
distnbutions  of  the  Escape  Kire  and 
Smoke  Hood,  or  any  other  emergency 
mask  or  escape  hood  marketed  by  either 
of  the  companies,  and  instruct  such 
distributors  and  sub-distributors  in 
writing  not  to  make  any  of  the 


representations,  directly  or  by 
implication,  prohibited  by  this  Order. 
Delivery  shall  be  made  within  thirty  (30) 
days  after  the  date  of  service  on  the 
companies  of  this  Order  to  all  such 
present  distibutors  and  sub-distibutors. 
For  all  such  future  distributors  and  sub- 
distributors, delivery  shall  be  made 
prior  to  the  time  said  distributors  begin 
distribution  of  the  product. 

VI 

//  is  Further  Ordered  that,  for  three 
years  from  the  date  that  the 
representations  are  last  disseminated, 
each  company  shall  maintain  and  upon 
request  make  available  to  the  Federal 
Trade  Commission  for  inspection  and 
copying: 

1,  All  materials  upon  which  the 
company  relied  to  substantiate  any 
claim  or  representation  covered  by  this 
Order,  and 

2.  All  test  reports,  studies,  surveys,  or 
other  materials  in  its  possession  or 
control  or  of  which  it  has  knowledge 
that  contradict,  qualify,  or  call  into 
question  such  representetion  or  the 
basis  upon  which  the  company  relied  for 
such  representation. 

VII 

//  is  Further  Ordered  that  each 
company  shall  notify  the  Commission  at 
least  thirty  (30)  days  prior  to  any 
proposed  change  in  the  company  such 
as  dissolution,  assignment,  or  sale 
resulting  in  the  emergence  of  a 
successor  corporation,  the  creation  or 
dissolution  of  subsidiaries,  or  any  other 
change  in  the  corporation  which  may 
affect  compliance  obligations  arising  out 
of  this  Order. 

VIII 

//  is  Further  Ordered  that  the 
companies  shall,  within  sixty  (60)  days 
after  service  of  this  Order  upon  them 
and  at  such  other  times  as  the 
Commission  may  require,  file  with  the 
Commission  a  report,  in  writing,  setting 
forth  in  detail  the  manner  and  form  in 
which  they  have  complied  or  intend  to 
comply  with  this  Order. 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted,  subject  to  final  approval,  an 
agreement  to  enter  a  proposed  consent 
order  from  Puntan-Bennett  Aero 
Systems  Company, 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty  (60) 
days  for  receipt  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60  days, 
the  Commission  will  again  review  the 


agreement  and  the  comments  received 
and  will  decide  whether  if  should 
withdraw  from  the  agreement  and  take 
other  appropriate  action,  or  make  final 
the  proposed  order  contained  in  the 
agreement. 

This  matter  concerns  the  Escape  Fire 
and  Smoke  Hood,  a  portable  mask 
designed  to  protect  the  user  from  smoke 
and  toxic  gases  in  a  fire,  sold  by  Puritan- 
Bennett  Aero  Systems  Company. 
Promotional  materials  for  the  Hood 
make  several  gas  removal  claims 
without  disclosing  that  the  device  does 
not  remove  carbon  monoxide,  probably 
the  most  dangerous  gas  encountered  in 
fires. 

The  Commission's  complaint  charges 
Puritan-Bennett  Aero  Systems  with 
falsely  representing  in  advertising  for 
the  Hood  that  the  device  will  filter  out 
ail  significant  noxious  or  poisonous 
gases  associated  with  fire,  and  that  it 
will  protect  the  user  from  all  significant 
hazards  associated  with  gasses  in  a  fire 
for  a  reasonable  amount  of  time.  The 
complaint  further  charges  that,  in  light  of 
representations  made  by  Puritan- 
Bennett  Aero  Systems  regarding  the 
capabilities  of  the  Hood,  the  failure  to 
disclose  that  the  device  does  not  filter 
carbon  monoxide  is  a  deceptive 
practice. 

The  consent  order  contains  provisions 
designed  to  remedy  the  violations 
charged  and  to  prevent  both  Puritan- 
Bennett  Aero  Systems  and  its  parent 
corporation,  Puritan-Bermett 
Corporation,  from  engaging  in  similar 
acts  and  practices  in  the  future.  Part  II  of 
the  order  prohibits  direct  or  implied 
representations  that  the  Hood  is  capable 
of  filtering  out  any  hazardous  gases 
associated  with  fire  or  protecting  the 
user  from  any  significant  hazards 
associated  with  fire  unless  the 
representations  are  true  and  the 
companies  possess  adequate 
substantiation. 

Part  III  of  the  order  provides  that 
when  such  claims  are  made  and  the 
device  does  not  provide  significant 
protection  against  carbon  monoxide  the 
following  disclosure  must  be  made  in 
close  conjunction  with  the  claim: 

Notice:  This  device  does  not  filter 
carbon  monoxide — a  lethal  gas 
associated  with  fire. 

Part  IV  of  the  order  provides  that  if 
the  device  does  not  provide  significant 
protection  from  carbon  monoxide  its 
package  label  must  display  the 
following  disclosure: 

Warning:  This  device  does  not  filter 
carbon  monoxide — a  lethal  gas 
associated  with  fire. 

The  order  also  contains  provisions 
requiring  dissemination  of  copies  of  the 
consent  order  to  all  present  and  future 


distributors  and  sub-distributors  of  the 
Escape  Fire  and  Smoke  Hood,  or  any 
similar  device  (Part  V),  retention  of 
records  supporting  and  advertising 
claims  covered  by  this  order  (Part  VI), 
notification  to  the  Commission  of 
changes  in  the  companies'  corporate 
structure  [Part  VII),  and  the  submission 
of  a  report  to  the  Commission  on 
compliance  with  the  terms  of  the  order 
(Part  VIU). 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order.  It  is  not  intended  to 
constitute  an  official  interpretation  of 
the  agreement  and  order  or  to  modify  in 
any  way  their  terms. 
Emily  H.  Rode, 
Secretary. 
[FR  Doc  87-12555  Filed  6-2-87;  8:45  amj 

BIUJMG  COOC  S7SO-0V4I 


DEPARTMENT  OF  STATE 
Bureau  of  Consular  Affairs 
22CFRPart41 

[Doc  No.  SO- 208} 

Application  for  Nonimmigrant  Visas 

AGENCY:  Bureau  of  Consular  Affairs. 

Department  of  State. 

action:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  proposed  rule  would 
amend  Title  2Z  Part  41,  $  41.110  to 
provide  for  the  designation  of  a  place  at 
which  an  applicant  for  a  nonimmigrant 
visa  shall  make  the  apphcation.  Under 
this  proposed  amendment  an  alien  in 
Mexico  seeking  entry  as  a  nonimmigrant 
temporary  agncultural  worker  under 
section  101(a)(15)(H)(ii)(a)  of  the 
Immigration  and  Nationality  Act.  as 
amended  by  the  Immigration  Reform 
and  Control  Act  of  1986,  would  be 
required  to  apply  at  a  consular  office  in 
Mexico  specifically  designated  for  that 
purpose  rather  than  at  the  consular 
office  having  jurisdiction  over  his  or  her 
place  of  residence.  The  proposed 
amendment  is  related  to  the 
Department's  effort  to  establish 
procedures  for  the  orderly  and  efficient 
processing  of  large  numbers  of  such 
applications. 

DATE:  Comments  must  be  submitted  on 
or  before  June  12. 1987. 
ADDRESS:  Send  comments  to  the 
Assistant  Secretary  of  State  for 
Consular  Affairs.  Room  6811, 
Department  of  State,  Washington,  DC, 
20520. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cornelius  D.  Scully  III,  Director,  Office 
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of  Legislation,  Regulationg  and  Advisory 

Assistance,  Visa  Office,  Department  of 

State,  Room  1330,  SA-1,  Department  of 

State,  Washin^tun,  DC  20520,  (202)  663- 

IIM. 

SUPPLEMENTAAY  MFORMATION:  The 

Immigration  Reform  and  Control  Act  of 
1986.  Pub.  L  99-<J03,  amended  section 
101(al(15)(H)(u)  of  the  Immigration  and 
Nationality  Act  to  establish  two 
separate  subclassificatiuns  within  that 
classification — temporary  agncuitural 
workers  (H-2A)  and  other  temporary 
workers  (H-2B).  In  addition.  Pub.  L  99- 
603  added  a  new  section  216  to  the  Act 
which  codifies  in  a  modified  and 
streamlined  form  the  requirements  and 
procedures  for  adjudication  of 
application  for  the  temporary  labor 
certification  required  to  support  a 
petition  to  authorize  the  admission  of 
temporary  agricultural  workers.  The 
ptirpose  of  these  amendments  is  to 
provide  to  agricultural  employers  a  legal 
method  to  import  needed  foreign 
temporary  agricultural  workers  to 
replace  those  workers  whose 
employment  was  illegal  on  whom  these 
employers  had  come  to  rely  in  the  past. 
It  is  anticipated  that  large  numbers  may 
be  admitted  annually  as  temporary 
agricultural  workers  under  the  amended 
provisions  and  that  the  maionty  of  them 
will  be  nationals  and  residents  of 
Mexico.  Each  of  those  aliens  will  be 
required  to  apply  for  and  obtain  a 
nonimmigrant  temporary  worker  visa. 
For  many  years  the  volume  of 
applications  by  nationals  of  Mexico  for 
nonimmigrant  temporary  agricultural 
workers  visas  has  been  very  low.  not 
exceeding  2,000  in  any  year.  For  this 
reason,  the  prospect  of  a  sharp  Increase 
in  the  volume  of  such  applications  poses 
substantial  administrative  problems  for 
consular  offices  in  Mexico,  and  thus,  for 
the  Department  of  State  generally. 

In  planning  to  meet  this  anticipated 
substantial  increase  in  workload,  the 
Department  has  taken  into  account  the 
manner  in  which  temporary  agricultural 
workers  are  recruited  and  processed.  It 
is  the  Department's  understanding  that 
an  agricultural  employer  or  an 
association  of  such  employers  seeks 
authorization  to  import  a  group  of 
workers,  possibly  a  group  of  several 
hundred.  Once  the  necessary 
authorizations  have  been  obtained  and 
the  workers  recruited,  representatives  of 
the  employer  or  the  association  pursue 
the  final  processing  for  admission  also 
on  a  group  basis.  This  understanding 
leads  the  Department  to  believe  that 
these  workers  will  be  applying  for 
temporary  worker  visas  in  groups 
organized  by  representatives  of  the 
petitioner  for  the  purpose  of  assuring 


their  orderly  and  timely  arrival  at  the 
worksites  in  the  United  States. 

On  the  basis  the  Department  has 
examined  the  physical  facilities  of  the 
Embassy  at  Mexico  City  and  the 
consulates  at  vancjus  places  in  that 
country.  The  office  with  the  most 
sizeable  facilities  for  group  processing 
of  large  numl)er8  of  applicants  is  the 
Consulate  at  Hermosillo  In  addition, 
that  office  is  lorntpd  in  an  area 
convenient  to  the  most  likely  entry 
points  for  the  groups  and  to  the  areas 
from  which  the  majority  of  the  workers 
are  likely  to  come  The  Department's 
study  indicates  that  the  Consulate 
General  at  Ciudad  |uarez  and  the 
Consulate  at  Nuevo  Laredo  are  suitable 
back-up  locations. 

The  Department's  proposal 
amendmnt-nt  tu  i  41.110  would  not 
however,  designate  consular  offices  in 
Mexico  by  name,  but  would  rather 
provide  authority  to  designate  these 
offices  for  this  purpose  from  time  to 
time.  If  the  Department  s  expectations 
as  to  the  size  of  the  H-2A  program  are 
not  realized  or  if  other  factors  dictate 
modification  of  the  designated  offices, 
the  necessary  changes  can  be  made 
more  simply  and  more  expeditiously. 

This  rule  is  not  considered  to  be  a 
major  niJe  for  purposes  of  E.O.  12291  nor 
is  it  expected  to  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  under  the  cntena  of  the 
Regulatory  Flexibility  Act  (5  U.S-C.  801 
et  seq.). 

For  these  reasons  set  out  in  the 
preamble.  Tide  2i  Chapter  I, 
Subchapter  E-Visas.  Part  41  of  the  Code 
of  Federal  Regulations,  is  propowMl  to  be 
amended  as  indicated  below. 

List  of  Subjects  in  22  CFR  Part  41 

Visas,  Nonimmigrants,  Aliens,  Visa 
applications. 

PART  41— {AKENDEOl 

1.  The  authority  citation  for  Part  41 
continues  to  read  as  follows. 

Authority:  S«'c  1(H.  68  Stut  174.  B  U.S.C 
1104,  Sec.  109(bHn  Pub.  L  SJ5-10&.  91  Stat 
847. 

(41.110    [Amended] 

2.  In  5  41  lia  paragraph  fa),  line  five 
is  amended  by  removing  the  comma 
after  "|  41.12a"  and  adding  immediately 
after  "5  41  120"  the  language  "and  aliens 
described  in  paragraph  (c)  of  this 
section.**. 

3.  Section  41.110  is  further  amended 
by  adding  paragraph  (c)  to  read: 

S41.no    PUm  o4  •ppUc«i>on. 


(c)  Application  by  certain  aliens  in 
Mexico  An  alien  in  Mexico  who  is  the 
beneficiary  of  a  petition  approved  under 
section  216  of  the  Act  to  accord  him  or 
her  a  classification  under  section 
101(a)(15H»)(ii)(a|  of  the  Act  shall  make 
application  for  a  visa  under  such  section 
to  the  consular  officer  in  Mexico 
designated  by  ths  Department  of  State 
for  such  purpose. 

Dated:  May  12,  1987. 
loan  M.CUrk, 

.^ssiscani  Secretary  for  Consular  Affain. 
[YV.  Doc  87-12546  Filed  6-2-87:  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Hkghwsy  Administration 

23  CFR  Part  650 

IFMWA  Docket  No  87-10,  Notice  No.  211 

National  Brtdga  Inspection  Standards: 
Fr»qu«f»cy  of  lnsp«ctk>n  and 
Inventory;  Ertenalon  of  Comment 
Parlod 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 
action:  Extension  of  comment  period. 

summary:  The  FHWA  issued  a  notice  of 
proposed  rulemaking  (HIWA  Docket 
No.  87-ia  52  FR  11082.  April  7,  1987.  FR 
Doc.  87-746»)  which  proposed  to  permit 
States  to  increase  the  maximum  time 
interval  between  the  inspections  for 
certain  types  or  groups  of  bridges,  as 
opposed  to  retaining  the  mandatory 
2year  interval  as  required  under  the 
current  regulations.  The  proposed 
revisions  would  also  require  that  States 
identify  those  bridges  having  fracture 
critical  members  or  bridges  which 
warrant  underwater  inspection  or  other 
special  inspection  consnleration 
includirig  more  frequent  inspection  for 
certain  types  of  bridges.  Other  proposed 
revisions  would  permit  bndge  inspection 
team  leaders  to  be  certified  as 
competent  if  they  have  received  Level  Ml 
certification  as  bridge  safety  inspectors; 
would  require  that  inventory  data  on 
newly  load  posted,  as  well  as  modified 
or  newly  completed  bridges  be  entered 
into  a  State's  record  within  90  days;  and 
would  provide  State  highway  agencies 
greater  flexibility  with  which  to  use 
available  inspection  resources  in  a  cost- 
effective  manner.  All  comments  to  the 
docket  were  to  be  received  on  or  before 
June  8.  19«7.  The  comment  penod  is 
being  extended  to  July  9.  1987.  This 
extension  will  provide  more  time  for  the 
public  to  prepare  responses  to  this 
docket 
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DATE:  Written,  signed  comments  must 
be  received  on  or  before  |iily  9.  \9K. 
ADOfwas:  Submit  wrrtten,  signed 
comments,  preferably  in  triplicate,  to 
FHWA  Docket  No.  87-10,  Federal 
Highway  Administratioii.  Room  4205, 
HCC-10,  400  Seventh  Street  SW., 
Washington,  DC  20See.  AU  comments 
received  will  be  availabie  Bor 
examination  at  the  above  address 
between  8:30  a.m.  and  3:30  p.m.,  e.s.t., 
Monday  through  Friday,  except  legaf 
holidays.  Those  desiring  notification  of 
receipt  of  comments  muat  include  a  self- 
addressed,  stamped  postcard. 

FOR  FURTHCR  NVOiWUkTIOM  CONTACT: 

Mr.  John  J.  Ahlskog,  Chief,  Bridge 
Management  Branch,  Bridge  Division, 
Office  of  Engjneenitg.  (202)  3ft6-4617,  or 
Mr.  Michael  j.  Laska.  Office  of  Chief 
Counsel,  (202)  366-1383,  Federal 
Highway  Administration,  400  Seventh 
Street  SW..  Washington,  DC  ZOesa 
Office  hoars  are  from  7:46  a.m.  to  4:15 
pjn..  e.s.L  Monday  throu^  Friday, 
except  Icgai  tsoUdaya. 
(23  U.S C  315:  49  CFR  1  4e) 

Issued  on:  May  29.  1987 
R.A.  Bamhart. 

FederaJ  Midway  Administrator. 
[FR  Doc.  87-12832  Filed  6-2-87:  8:45  am] 
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DEPARTilEirr  OF  THE  INTERKW 
Bureau  of  irtdtan  Affaira 
25  CFR  Part  7« 

EnroHn>ent  of  Irxllana  of  tha  San 
Paaqual  Band  of  Mission  Indians  in 
California 

AQENCYt  Bureau  of  Indian  Affairs,. 

Interior. 

ACTKMr  Proposed  rule. 

SUMMMWr  The  Bnreeu  of  Indian  Affairs 
(BIA)  is  prrrposing  to  revise  the 
regulations  contained  in  Part  76 
governing  the  enrollment  of  Indians  in 
the  San  Paequal  Band  of  Mission 
Indians  in  California,  The  Band  was 
granted  a  judgment  award  by  the  United 
States  Claims  Court  m  Docket  aO-A.  In 
accordajice  with  a  judgment  plan, 
effective  Apnl  27, 1965.  which  was 
prepared  pursuant  to  the  Indian 
Judgment  Funds  Disbibution  Act  as 
amended,  a  portion  of  the  judgment 
funds  IS  to  be  distributed  on  a  per  capita 
basis  to  aii  tnbal  members  living  on 
Apnl  27,  laas.  The  proposed  rewision  to 
the  regulations  will  provide  procedures. 
including  a  deadline  for  filing 
applications,  to  govern  the  preparaUon 
of  a  membership  roll  ol  the  Sao  Pa»qu«l 


Band  as  of  Apnl  27, 1985.  which  will 
serve  as  the  basia  for  the  per  capita 
distribution  of  judgment  funds.  This  Part 
has  been  previouaiy  redesignated  from 
25  CFR  Paft  4«  at  47  FR  13327.  March  30, 
1982. 

DATE  Comments  must  be  received  on  or 
before  Juiy  8, 1987. 

AOMlcaa:  Written  comments  should  be 
directed  to  the  Branch  of  Tribal 
Emvllment  Services.  Diviaian  of  Tribal 
Government  Services.  Room  1352  Main 
Interior  Building,  Bureau  of  Indian 
Affaire.  1951  Constitution  Avenue.  NW., 
Washington,  DC  20245. 
RMt  FuarrHEii  wpowmation  contact 
Kathleen  L  Slover,  Branch  of  Tribal 
EruToiiment  Services.  Division  of  Tnbal 
Government  Services,  Bureau  of  Indian 
Affairs,  telephone  number  (202)  343- 
3692  (FTS;  343-^592). 
SUPPISMBNTARV  INFORMATtON:  This 
proposed  revision  to  a  rule  is  published 
in  exercise  of  rulemaking  authonty 
delegated  by  the  Secretary  of  the 
Interior  to  the  Assistant  Secretary — 
Indian  Affairs  in  the  Departmental 
Manual  at  209  DM  8. 

On  NovembCT  21. 1983,  the  United 
States  Claims  Court  granted,  rn  a 
compromise  settlement,  an  award 
originally  filed  with  the  Indian  Claims 
Commission  in  Docket  80-A  to  the  San 
Pasqual  Band  of  Mission  Indians.  Funds 
to  satisfy  the  award  were  appropriated 
by  Congress  on  January  3, 1984. 

A  judgment  plan  for  the  use  and 
distribution  of  the  funds  was  prepared 
pursuant  to  the  Judgment  Funds 
Distribution  Act  of  October  19, 1973,  as 
amended.  25  U.SC  1401  et  seq..  and 
became  effective  on  April  27, 1985.  The 
plan  provides  for  eighty  (80)  per  cent  of 
the  award,  less  attorney  fees  and 
litigation  expenses  and  including  all 
interest  and  investment  income  accrued, 
to  be  distributed  in  the  form  of  per 
capita  payments  by  the  Secretary'  of  the 
Interior  in  sums  as  equal  as  possible  to 
all  tribal  members  bom  on  or  prior  to 
and  living  on  the  effective  date  of  the 
plan.  To  distribute  the  judgment  funde, 
the  membership  roll  of  the  San  Pasqual 
Band  of  Mission  Indians  will  have  to  be 
brought  current  to  April  27.  1985, 

The  regulations  contained  in  Part  76 
originally  provided  procedures  for  the 
preparation  of  a  membership  roll  of  the 
San  Pasqual  Band  as  of  January  1, 1959, 
aad  the  authority  to  maintain  a  current 
roll  thereafter.  No  revision  or 
amendment  has  been  made  to  the 
regBlations  since  they  were  promulgated 
in  1960.  Subsequent  to  the  preparation 
and  the  approvel  by  the  Secretary  of  the 
January  1,  1959,  membership  roll,  a 
constitution  and  bylaws  was  adopted  by 
the  San  Pasqual  Band  of  Mission 


Indians  and  approved  by  the  Secretary. 
The  constitution  pnovuied  that 
membership  m  the  Band  would  be  in 
accordance  with  the  regulations 
contained  in  this  Part  78.  Although  there 
were  procedures  for  maintaining  a 
current  membership  roll  no  final 
enroiiraent  actions  have  occurred  since 
the  completion  of  the  1959  roll. 
Consequendy,  the  membership  roil  of 
the  San  Pasqual  Band  will  have  to  be 
brought  current  from  January  1.  1959. 

The  proposed  revision  to  Part  76  is 
necessary  to  prepare  a  membership  roll 
of  the  San  Pasqual  Band  of  Mission 
Indiam  as  of  April  27.  1985.  both  as  a 
result  of  the  fact  that  the  primary 
purpose  of  the  regulations  as  onginaily 
promulgated  was  to  prepare  a  roll  as  of 
January  1,  1959.  and  as  a  result  of  the 
time  that  has  elapsed  since  the  rule  was 
promulgated.  The  proposed  reMsion  is 
to  update  and  make  miscellaneoos 
changes  of  an  admmistrative  nature, 
including  the  elimination  of  sex-based 
and  gender  specific  terminology  With 
one  exception  the  proposed  revision  is 
not  intended  to  change  the  enroilment 
requirements  now  in  effect  lc.,  those 
requirements  contained  m  \  76.14 
Current  membership  roll  The  exception 
is  the  inclusion  of  a  provision  for  tne 
enrollment  of  individuals  who  would 
have  qualified  for  inclusion  on  the 
January  1, 1959,  roll  had  they  applied  by 
the  deadline  for  filing  applications. 

The  quaiificati<Mi  for  mciusion  on  the 
Enrollment  Committee  needs  to  be 
changed  as  a  result  of  the  time  that  has 
elapsed  since  the  promulgation  of  the 
rule.  Origmally  inchviduals  had  to  be 
named  on  the  June  30,  1910,  Census  Roll 
of  the  San  Pasqual  Band  of  Mission 
Indians  to  be  quabfied  to  serve  on  the 
Enrollment  Committee.  The  qualification 
has  been  changed  in  the  proposed 
revision  to  provide  that  the  indivduai  » 
name  appears  on  the  January  1. 1959, 
membership  roll.  Also,  the  proposed 
revision  provides  that  the  newly  elected 
Enrollment  Commiltee  will  replace  any 
Enrollment  Committee  previously 
elected  under  the  regulations  contained 
in  this  Part  78  This  is  to  remove  any 
question  ae  to  the  status  of  the 
Enrollment  Committee  onginaily  elected 
in  the  1960s 

The  stated  purpose  of  the  regulations 
has  been  changed.  The  purpose  stated  in 
the  proposed  revision  to  Part  "6  is  to 
provide  procedures  to  bring  current  the 
membership  roll  of  the  San  Pasqual 
Band  to  serve  as  the  basis  for  the 
distnbution  of  judgment  fonds  awarded 
the  Band  by  the  United  States  Claims 
Court  in  Docket  80-A.  The  procedures 
are  being  charactenzed  as  making 
additions  to  and  deletions  from  the 


20728  Federal  Register  /  Vol.  52.  No.  106  /  Wednesday,  June  3.  1987  /  Proposed  Rules 


Federal  Register  /  Vol,  52.  No.  106  /  Wednesday,  June  3,  1987  /  Proposed  Rules 


20729 


January  1. 1959,  membership  roll. 
Persons  whose  names  appear  on  the 
January  1.  1959,  membership  roll  do  not 
need  to  reapply.  However,  venfication 
forms  will  be  mailed  to  them  at  their  last 
known  address  to  ascertain  their  current 
names  and  addresses,  if  they  are  still 
living  and,  if  deceased,  their  dates  of 
death. 

The  qualifications  for  enrollment  are 
specified  in  {  76.4  of  the  proposed 
revision  to  the  rule.  The  establish 
eligibility  for  enrollment  individuals  will 
have  to  file  or  have  filed  on  their  behalf 
applications  on  the  prescnbed  form  with 
the  Superintendent  of  the  Southern 
California  Agency  of  the  BIA  by  the 
deadline  specified  in  S  76.4.  Application 
forms  filed  after  that  date  will  be 
rejected  for  failure  to  file  on  time 
regardless  of  whether  the  applicant 
otherwise  meets  the  qualifications  for 
membership.  Rejected  applicants  may 
still,  however,  be  considered 
membership  for  future  purposes. 

To  provide  actual  notice  to  as  many 
potentially  eligible  beneficiaries  as 
possible,  the  proposed  revision  provides 
that  Superintendent  shall  mail  notices  of 
the  preparation  of  the  roll  to  all  persons 
whose  names  appear  on  the  January  1, 
1959.  membership  roll  at  the  last 
available  address.  Notices  shall  advise 
individuals  of  the  preparation  of  the  roll 
and  the  relevant  procedures  to  be 
followed  including  the  qualifications  for 
enrollment  and  the  deadline  for  filing 
application  forms. 

The  constitution  and  bylaws  for  the 
San  Pasqual  Band  refers  to  the 
regulations  contained  in  Part  78, 
formerly  Part  48.  A  draft,  dated  July  2. 
1988.  of  the  proposed  revision  to  the 
regulations  contained  in  Part  76  was, 
therefore,  submitted  to  the  Band  for 
review.  At  a  regular  meeting  of  the 
General  Council  of  the  San  Pasqual 
Band  of  Mission  Indians  held  on  [uly  13, 
1988.  at  which  a  quorum  was  present, 
the  draft  of  the  revision  was  adopted  by 
a  vote  of  33  "for"  and  '^  "against."  With 
one  exception  the  document  which 
follows  is  the  same  as  the  draft,  dated 
[uly  2. 1986,  of  the  revision.  The  change 
is  to  i  76.9  Enrollment  Committee 
election.  Under  paragraph  (b)  the 
proposed  draft  had  provided  that  the 
terra  of  office  for  the  members  of  the 
Enrollment  Committee  would  be  two  (2) 
years  from  the  effective  date  of  the 
revision  or  from  the  date  of  their 
election,  whichever  date  was  later.  At 
the  regular  meeting  of  the  General 
Council  on  July  13, 1986,  the  Enrollment 
Committee  was  elected.  Therefore,  the 
term  of  office  for  the  Enrollment 
Committee  will  be  two  (2)  years  from 
the  effective  date  of  the  revision.  To 


avoid  any  question  or  uncertainly, 
especially  after  the  proposed  revision  is 
codified,  the  reference  to  the  date  of 
election  has  been  deleted  and  the 
revision  will  read  that  the  term  of  office 
for  the  members  of  the  Enrollment 
Committee  will  be  two  (2)  years  from 
the  effective  date  of  the  revision. 

The  primary  author  of  this  document 
is  Kathleen  L  Slover,  Branch  of  Tribal 
Enrollment  Services.  Division  of  Tribal 
Government  Services,  Bureau  of  Indian 
Affairs. 

The  policy  of  the  Department  of  the 
Interior  is.  whenever  practical,  to  afford 
the  public  an  opportunity  to  participate 
in  the  rulemaking  process.  Accordingly, 
interested  persons  may  submit  written 
comments,  suggestions,  or  objections 
regarding  this  proposed  revision. 

The  Office  of  Management  and  Budget 
has  informed  the  Department  of  the 
Interior  that  the  information  collection 
requirements  contained  m  this  Part  76 
need  not  be  reviewed  by  them  under  the 
Paperwork  Reduction  Act  (44  U.SC. 
3501  et  seq). 

The  Department  of  the  Interior  has 
determined  that  this  is  not  a  major  rule 
under  E.0. 12291  because  only  a  limited 
number  of  individuals  will  be  affected 
and  those  individuals  who  are 
determined  eligible  will  be  participating 
in  a  per  capita  distribution  made  by  the 
Secretary  of  a  relatively  small  amount  of 
funds. 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601  et  seq.. 
because  of  the  limited  applicability  as 
stated  al)ove. 

The  Department  of  Interior  has 
determined  that  this  rule  does  not 
significantly  affect  the  quality  of  the 
human  environment  and,  therefore,  does 
not  require  the  preparation  of  an 
Environmental  Impact  Statement  under 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  of  1969,  42 
U.S.C.  4334(2)(C). 

List  of  Subjects  in  25  CFR  Part  7B 

Indians — claims.  Indians — enrollment. 

Accordingly,  it  is  proposed  that  Part 
76  of  Subchapter  F  of  Chapter  1  of  Title 
25  of  the  Code  of  Federal  Regulations  be 
revised  to  read  as  follows: 

PART  76— ENROLLMENT  OF  INDIANS 
OF  THE  SAN  PASQUAL  BAND  OF 
MISSION  INDIANS  IN  CALIFORNIA 

Sec 

78.1  Definitions. 

78.2  Purpose. 


Sec 

76.3    Information  collection. 

76  4     Addition*  to  and  deletion*  from  the 

memb«r»hip  roll  and  the  deadline  for 

filing  applicaUon  form*. 
765     Notices. 

76.6  Application  form*. 

78.7  Filing  of  application  forrn* 

78.8  Venfication  form*. 

76.9  Burden  of  proof. 

78  10    Enrollment  Comnuttee  election. 
78  11     Review  of  apphcaUon*  by  the 
Eruollinent  Committee. 

78.12  Action  by  the  Superintendent. 

76.13  Appeal*. 

7614    Decision  of  the  A»*i«tanl  Secretary  on 

appeal*. 
78  15     Preparation,  certification  and 

approval  of  the  roll 
76.18     Special  in*trucUon*. 

Authority:  5  US  C.  301;  25  U  S  C  2  and  9; 
and  25  U  S.C.  1401  el  $eq..  as  amended. 

$76.1     Definition*. 

As  used  in  these  regulations: 

"Adopted person" meana  a  person 
whose  biological  parents'  parental  rights 
have  been  given  to  others  to  exercise  by 
court  order. 

"Assistant  Secretary"  means  the 
Assistant  Secretary  of  the  Interior  for 
Indian  Affairs  or  an  authorized 
representative  acting  under  delegated 
authority. 

"Band"  means  the  San  Pasqual  Band 
of  Mission  Indians  in  California. 

"Census  Roll"  means  the  June  30, 
1910,  Census  Roll  of  the  San  Pasqual 
Band  of  Mission  Indians. 

"Commissioner"  meana  the 
Commissioner  of  Indian  Affairs  or  an 
authonzed  representative  acting  under 
delegated  authority. 

"Descendantfsl" meant  those  persons 
who  are  the  issue  of  the  ancestor 
through  whom  enrollment  nghts  are 
claimed;  namely,  the  children, 
grandchildren,  etc.  It  does  not  include 
collateral  relatives  such  as  brothers, 
sisters,  nephews,  nieces,  cousins,  etc.,  or 
adpofed  childrea  grandchildren,  etc. 

"Director"  means  the  Area  Director, 
Sacramento  Area  Office,  Bureau  of 
Indian  Affairs  or  an  authorized 
representative  acting  under  delegated 
authority. 

"Enrollment  Committee"  means  a 
committee  of  three  (3)  members  whose 
names  appear  on  the  membership  roll  of 
the  San  Pasqual  Band  of  Mission 
Indians  prepared  as  of  January  1, 1959. 
to  assist  in  enrollment 

"General  Council"  means  the 
governing  body  of  the  San  Pasqual  Band 
of  Mission  Indians  which  consists  of  all 
members  of  the  Band  18  years  of  age  or 
older. 

"Living"  means  bom  on  or  before  and 
alive  on  the  date  specified. 


"MemberfsJ"  means  persona  who 
names  appear  on  the  memberahip  roil  of 
the  San  Pasqual  Band  of  Mission 
Indians  prepared  as  of  January  1.  1959. 

"Membfrship  RoJl"  means  the 
membership  roll  of  the  San  Pasqual 
Band  of  Mission  Indians  prepared  as  of 
January  1. 1959.  and  approved  October 
5.1966. 

"Plan  "  means  the  plan  for  the  use  and 
distribution  of  judgment  funds  awarded 
the  San  Pasqual  Band  of  Mission 
Indians  by  the  U.S.  Court  of  Claims  in 
Docket  80-A.  prepared  pursuant  to  the 
Act  of  October  19.  1973,  25  U.S.C.  1401  et 
seq.,  as  amended,  and  effective  April  27. 
1985. 

"Secretary"  mernn  the  Secretary  of 
the  Interior  or  an  authonzed 
representative  acting  under  delegated 
authonty. 

"Sponsor"  means  any  person  who 
files  an  application  for  enrollment  or 
appeal  on  behalf  of  another  person. 

"Staff  Officer"  means  the  Enrollment 
Officer  or  other  person  authorized  to 
prepare  the  roll. 

"Superintendent"  means  the 
Superintendent.  Southern  California 
Agency,  Bureau  of  Indian  Affairs,  or  an 
authonzed  representative  acting  under 
delegated  authonty. 

S  76.2    Purposa. 

The  regulations  in  the  Part  76  are  to 
provide  procedures  to  bnng  current  the 
membership  roil  of  the  San  Pasqual 
Band  of  Mission  Indians  to  serve  as  the 
basis  for  the  distnbution  of  judgment 
funds  awarded  the  Band  by  the  U.S. 
Court  of  Claims  in  Docket  80-A. 

§  76J    Information  collection. 

The  Office  of  Management  and  Budget 
has  informed  the  Department  of  the 
Intenor  that  the  information  collection 
requirements  contained  in  this  Part  need 
not  be  reviewed  by  them  under  the 
Paperwork  Reduction  Act  [44  U.S.C. 
3501  et  seq.). 

§  76.4    AddWorw  to  and  de(«t(«n»  from  the 
membership  roll  and  the  (leadline  for  filing 
application  forma. 

(a)  The  membership  roil  of  the  Band 
shall  be  brought  current  to  April  27. 
1985.  by: 

(1)  Adding  the  names  of  person  living 
on  April  27. 1985,  who  are  not  enrolled 
with  some  other  tribe  or  band;  and 

(i)  Who  would  have  qualified  for  the 
inclusion  of  theu  names  on  the  January 
1. 1959.  membership  roll  of  the  Band  had 
they  filed  applications  within  the  time 
prescribed,  or 

(ii)  Who  were  bom  after  January  1. 
1959.  and 

(A)  Are  descendants  of  Indians  whose 
names  appear  as  members  of  the  Band 


of  the  Census  Roil,  provided  such 
descendants  possess  one-eight  (V*)  or 
more  degree  of  Indian  blood  of  the  Band, 
or 

(B)  Are  Indiana  who  can  furnish 
sufficient  proof  to  establish  that  they  are 
Vfe  or  more  degree  of  Indian  blood  of  the 
Band;  and 

(iii)  Who  file  or  have  filed  on  their 
behalf  application  forms  with  the 
Superintendent.  Southern  California 
Agency,  Bureau  of  Indian  Affairs,  3600 
Lime  Street,  Suite  722,  Riverside, 
California  92501,  by  [90  Days  from  the 
date  of  publication  of  the  Final  Rule  in 
the  Federal  Register).  Application  forms 
filed  after  that  date  will  be  rejected  for 
failure  to  file  on  time  regardless  of 
whether  the  applicant  otherwise  meets 
the  qualications  for  membership.  Except 
that  members  whose  names  appear  on 
the  membership  roll  shall  not  be 
required  to  file  applications  in 
accordance  with  this  paragraph. 

(2)  Deleting  the  names  of  members 
who  have  relinquished  in  writing  their 
membership  in  the  Band  or  who  have 
died  since  January  1, 1959,  but  prior  to 
April  27, 1985.  for  whom  certified 
documentation  has  been  submitted. 

(b)  Members  whose  names  appear  on 
the  membership  roU  whose  enrollment 
was  based  on  information  subsequently 
determined  to  be  inaccurate  may  be 
deleted  from  the  roll  subject  to  the 
approval  of  the  Assistant  Secretary. 

§  76.5    Notices. 

(a)  The  Director  shall  give  notice  to  all 
Directors  of  the  Bureau  of  Indian  Affairs 
and  all  Superintendents  within  the 
jurisdiction  of  the  Director,  of  the 
preparation  of  the  roll  for  public  display 
in  Biueau  filed  offices.  Reasonable 
efforts  shall  be  made  to  place  notices  for 
public  display  in  community  buildings, 
tribal  buildings,  and  Indian  Centers. 

(b)  The  Superintendent  shall,  on  the 
basis  of  available  residence  data, 
publish  and  republish  when  advisable, 
notices  of  the  preparation  of  the  roll  in 
appropriate  localep  utilizing  media 
suitable  to  the  circumstances. 

(c)  The  Superintendent  shall  mail 
notices  of  the  preparation  of  the  roll  to 
enrollees  at  the  last  address  available. 

(d)  Notices  shall  advise  of  the 
preparation  of  the  roll  and  the  relevant 
procedures  to  be  followed  including  the 
qualifications  for  enrollment  and  the 
deadline  for  filing  application  forms  to 
be  eligible  for  enrollment.  The  notices 
shall  also  state  how  and  where 
application  forms  may  be  obtained  as 
well  as  the  name,  address,  and 
telephone  number  of  a  person  who  may 
be  contacted  for  further  inforamtion. 


§  ItA    Application  tormft. 

(a)  Application  forms  to  be  filed  by  or 
for  applicants  for  enrollment  will  be 
furnished  by  the  Director. 
Supenotendent  or  other  designated 
persons,  upon  written  or  oral  request 
Each  person  furnishing  application 
forms  shall  keep  a  record  of  the  names 
of  individuals  to  whom  forms  are  given, 
as  well  as  the  control  numbers  of  the 
forms  and  the  date  furnished.  Instruction 
for  completing  and  filing  apphcabons 
shaii  be  furmshed  with  each  form.  The 
form  shall  indicate  pnnnunenily  the 
deadline  for  filing  application  forms. 

(b)  Among  other  mformation,  each 
application  form  shall  contain: 

(1)  Certifcation  as  to  whether 
application  form  is  for  a  biological  child 
or  adopted  child  of  the  parent  through 
whom  eligibility  is  claimed. 

(2)  If  the  application  form  is  filed  by  a 
sponsor,  the  name  and  address  of 
sponsor  and  relationship  to  applicant. 

(3)  A  control  number  for  the  purpose 
of  keeping  a  record  of  forms  furmshed 
interested  individuals. 

(4)  Certification  that  the  Information 
given  on  the  application  form  is  tnie  to 
the  best  of  the  knowledge  and  belief  of 
the  person  filing  the  application  form. 
Criminal  penalties  are  provided  by 
statute  for  knowingly  filing  false 
information  in  such  applications  (18 
U.S.C  1001). 

(c)  AppUcation  forms  may  be  filed  by 
sponsors  on  behalf  of  other  persons. 

(d)  Every  appUcant  or  sponsor  shall 
furnish  the  applicant's  mailing  address 
on  the  application  form.  Thereafter,  the 
applicant  or  sponsor  shall  prompdy 
notify  the  Superintendent  of  any  chartge 
in  adddress.  giving  appropnate 
identification  of  the  application, 
otherwise  the  mailing  address  as  stated 
on  the  from  shall  be  acceptable  as  the 
address  of  record  for  all  purposes  under 
the  regulations  in  this  Part  76 

§  76.7    Rilng  of  application  forms. 

(a)  Application  forms  fded  by  mail 
must  be  postmarked  no  later  than 
midnight  on  the  deadline  specified. 
Where  there  is  no  postmark  date 
showing  on  the  envelope  or  the 
postmark  date  in  illegible,  application 
forms  mailed  from  within  the  United 
States,  including  Alaska  and  Hawaii, 
received  more  that  15  days  and 
application  forms  mailed  from  outside  of 
the  United  States  received  more  than  30 
days  after  the  deadline  specified  in  the 
office  of  the  Superintendent,  will  be 
denied  for  failure  to  file  in  time. 

(b)  Application  forms  filed  by 
personal  delivery  must  be  received  in 
the  office  of  the  Superintendent  no  later 
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than  close  of  business  on  the  deadhne 
specified. 

(c)  If  the  deadline  for  filing  application 
forms  falls  on  Saturday.  Sunday,  legal 
holiday,  or  other  nonbusiness  day.  the 
deadline  will  be  the  next  working  day 
thereafter 

§  76.8     Vertftcatloo  form*. 

The  Superintendent  shall  mail  a 
verification  form  to  each  member  at  the 
last  available  address  to  be  completed 
and  returned.  The  verification  form  will 
be  used  to  ascertain  the  member's 
current  name  and  address  and  that  the 
member  is  still  living,  or  if  deceased,  the 
member's  date  of  death.  Name  and/or 
address  changes  will  only  be  made  if  the 
verification  form  is  signed  by  an  adult 
member,  if  living,  or  the  parent  or 
guardian  having  legal  custody  of  a  minor 
member,  or  an  authorized  sponsor.  The 
verification  form  may  be  used  by  any 
sponsor  to  notify  the  Superintendent  of 
the  date  of  death  of  a  member. 

§  76.9     Bufd«n  ol  proof. 

The  burden  of  proof  rests  upon  the 
applicant  to  establish  eligibility  for 
enrollment.  Documentary  evidence  such 
as  birth  certificates,  death  certificates, 
baptismal  records,  copies  of  probate 
findings,  or  affidavits,  may  be  used  to 
support  claims  of  eligibility  for 
enrollment.  Records  of  the  Bureau  of 
Indian  Affairs  may  be  used  to  establish 
eligibility.  Except  that  where  the 
Enrollment  Committee  recommends  the 
deletion  of  the  name  of  a  member  from 
the  membership  roll,  the  burden  of  proof 
is  on  the  Enrollment  Committee. 

§  76. 10    Enrollment  Commttt««  t»«ctlon. 

(a)  At  a  regular  or  special  meeting  at 
which  there  is  a  quorum,  the  General 
Council  shall  elect  (3)  persons  whose 
names  appear  on  the  membership  roll  to 
serve  as  members  of  the  Enrollment 
Committee  and  two  (2)  persons  to  act  as 
alternates  to  the  Committee.  The  three 
(3)  persons  receiving  the  highest  number 
of  votes  shall  constitute  the  Enrollment 
Committee  of  the  Band  and  the  persons 
receiving  the  fourth  and  fifth  highest 
number  of  votes  shall  serve  as  alternate 
members  of  the  Enrollment  Committee. 
The  person  receiving  the  highest  number 
of  votes  shall  serve  as  chairman  of  the 
Enrollment  Committee. 

(b)  The  Band  may  elect  the  Enrollment 
Committee  prior  to  {the  effective  date  of 
the  Final  rule  revising  this  Part  76).  The 
term  of  office  for  the  members  of  the 
Enrollment  Committee  shall  be  two  (2) 
years  from  (the  effective  date  of  the 


Final  rule  revising  this  Part  76).  The 
Enrollment  Committee,  so  elected,  shall 
replace  any  Enrollment  Committee 
previously  elected  under  the  regulations 
contained  in  this  Part  76 

§  76. 11     Review  of  applications  by  the 
Enrollment  Committee. 

(a)  The  Superintendent  shall  submit 
all  applications  to  the  Enrollment 
Committee  for  review  and 
recommendations;  except  that,  in  the 
cases  of  adopted  persons  where  the 
Bureau  of  Indian  Affairs  has  assured 
confidentiality  to  obtain  the  information 
necessary  to  determine  the  eligibility  for 
enrollment  or  the  individual  or  has  the 
statutory  obligation  to  maintain  the 
confidentiality  of  the  information,  the 
confidential  information  may  not  be 
released  to  the  Enrollment  Committee, 
but  the  Superintendent  shall  certify  as  to 
the  eligibility  for  enrollment  of  the 
applicant  to  the  Enrollment  Committee. 

(b)  The  Enrollment  Committee  shall 
review  all  applications  and  make  its 
recommendations  in  writing  stating  the 
reasons  for  acceptance  or  rejection  for 
enrollment. 

(c)  The  Enrollment  Committee  shall 
return  the  applications  to  the 
Superintendent  with  its 
recommendations  and  any  additional 
evidence  used  in  determining  eligibility 
for  enrollment  within  30  days  of  receipt 
of  the  applications  by  the  Enrollment 
Committee.  The  Superintendent  may 
grant  the  Enrollment  Committee 
additional  time,  upon  request,  for  its 
review. 

(d)  The  Enrollment  Committee  shall 
also  submit  the  names  of  members  it 
recommends  be  deleted  from  the 
membership  roll  to  the  Superintendent 
stating  in  writing  the  reasons  for  such 
deletionc. 

§76.12    Action  by  the  Supertntendent. 

(a)  The  Superintendent  shall  accept 
the  recommendations  of  the  Enrollment 
Committee  unless  clearly  erroneous. 

(1)  If  the  Superintendent  does  not 
accept  the  tribal  recommendation,  the 
Enrollment  Committee  shall  be  notified 
in  writing,  by  certified  mail,  return 
receipt  requested,  or  by  personal 
delivery,  of  the  action  and  the  reasons 
therefor. 

(2)  The  Enrollment  Committee  may 
appeal  the  decision  of  the 
Superintendent  not  to  accept  the  tribal 
recommendation.  Such  appeal  must  be 
in  writing  and  must  be  filed  pursuant  to 
Part  62  of  this  chapter. 

(b)  The  Superintendent,  upon 
determining  an  individual's  eligibility. 


shall  notify  the  individual,  parent  or 
guardian  having  legal  custody  of  a 
minor,  or  sponsor,  as  applicable,  in 
writing  of  the  decision.  If  an  individual 
files  applications  on  behalf  of  more  than 
one  person,  one  notice  of  eligibility  or 
adverse  action  may  be  addressed  to  the 
person  who  filed  the  applications. 
However,  the  notice  must  list  the  name 
of  each  person  involved.  Where  an 
individual  is  represented  by  a  sponsor, 
notification  of  the  sponsor  of  eligibility 
or  adverse  action  shall  be  considered  to 
be  notification  of  the  individual. 

(1)  If  the  Supenntendent  determines 
that  the  individual  is  eligible,  the  name 
of  the  individual  shall  be  placed  on  the 
roll. 

(2)  If  the  Superintendent  determines 
that  the  individual  is  not  eligible,  he/she 
shall  notify  the  individual,  parent  or 
guardian  having  legal  custody  of  a 
minor,  or  sponsor,  as  applicable,  in 
writing  by  certified  mail,  to  be  received 
by  the  addressee  only,  return  receipt 
requested,  and  shall  explain  fully  the 
reasons  for  the  adverse  action  and  the 
right  to  appeal  to  the  Secretary.  If 
correspondence  is  sent  out  of  the  United 
States,  registered  mail  will  be  used.  If  a 
certified  or  registered  notice  is  returned 
as  "Unclaimed.  "  the  Superintendent 
shall  remail  the  notice  by  regular  mail 
together  with  an  acknowledgment  of 
receipt  form  to  be  completed  by  the 
addressee  and  returned  to  the 
Superintendent.  If  the  acknowledgment 
of  receipt  is  not  returned,  computation 
of  the  appeal  period  shall  begin  on  the 
date  the  notice  was  remailed.  Certified 
or  registered  notices  returned  for  any 
reason  other  than  "Unclaimed  "  need  not 
be  remailed. 

(c)  Exept  as  provided  in  paragraph 
(b)(2)  of  this  section,  a  notice  of  adverse 
action  is  considered  to  have  been  made 
and  computation  of  the  appeal  period 
shall  begin  on  the  earliest  of  the 
following  dates: 

(1)  Of  delivery  indicated  on  the  return 
receipt; 

(2)  Of  acknowledgment  of  receipt; 

(3)  Of  personal  delivery:  or 

(4)  Of  the  return  by  the  post  office  of 
an  undelivered  certified  or  registered 
letter. 

(d)  In  all  cases  where  an  applicant  is 
represented  by  an  attorney,  the  attorney 
shall  be  recognized  as  tuHy  controlling 
the  application  on  behalf  of  the 
applicant  and  service  on  the  attorney  of 
a  document  relating  to  the  application 
shall  be  considered  to  be  service  on  the 
applicant.  Where  an  applicant  is 


represented  by  more  than  one  attorney. 
service  upon  one  of  the  attorneys  shall 
be  sufficient 

(e)  To  avoid  hardship  or  gross 
injustice,  the  Superintendent  may  waive 
technical  deficiencies  in  applications  or 
other  submissions.  Failure  to  file  by  the 
deadline  does  not  constitute  a  technical 
deficiency. 

§76.13    Appeals. 

Appeals  from  or  on  behalf  of 
applicants  who  have  been  denied 
enrollment  must  be  in  writing  and  must 
be  filed  pursuant  to  Part  62  of  this 
chapter.  When  the  appeal  is  on  behalf  of 
more  than  one  person,  the  name  of  each 
person  must  be  listed  in  the  appeal.  A 
copy  of  Part  62  of  this  chapter  shall  be 
furnished  with  each  notice  of  adverse 
acUon. 

§  76. 1 4    Decision  of  tt>e  Assistant 
Secretary  on  appeals. 

The  decision  of  the  Assistant 
Secretary  on  an  appeal  shall  be  final 
and  conclusive  and  written  notice  of  the 
decision  shall  be  given  the  individual, 
parent  or  guardian  having  legal  custody 
of  the  minor,  or  sponsor,  as  applicable. 
The  name  of  any  person  whose  appeal 
has  been  sustained  will  be  added  to  the 
roll. 

§76.15     Preparation,  certification  and 
approval  of  the  roll 

(a)  The  staff  officer  shall  prepare  a 
minimum  of  five  (5)  copies  of  the  roll  of 
those  persons  determined  to  be  eligible 
for  enrollment.  The  roll  shall  contain  for 
each  person  a  roll  number,  name, 
address,  sex,  date  of  birth,  date  of  death, 
when  applicable,  degree  of  Indian  blood 
and  in  the  remarks  column,  name  and 
relationship  of  ancestor  on  the  census 
roll  through  whom  eligibility  was 
established. 

(b)  A  certificate  shall  be  attached  to 
the  roll  by  the  Superintendent  certifying 
that  to  the  best  of  his/her  knowledge 
and  belief  the  roll  contains  only  the 
names  of  those  persons  who  were 
determined  to  meet  the  qualifications  for 
enrollment. 

(c)  The  Director  shall  approve  the  roll. 

§  76.16    Special  Instructions. 

To  facilitate  the  work  of  the 
Superintendent,  the  Assistant  Secretary 
may  issue  special  instructions  not 
inconsistent  with  the  regulafions  in  this 
Part  76. 
Ronal  D.  Eden. 

Acting  Assistant  Secretary.  Indian  Affairs. 
[FK  Doc  87-12552  Filed  6-2-^7:  8:45  am) 
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DEPAFTTMENT  OF  DEFENSE 
Office  of  the  Secretary 
32  CFR  Part  199 
[DoD  Regulation  6010.8-R] 

Civilian  Health  and  Medical  Program  of 
the  Uniformed  Services  (CAMPUS); 
ImplennentatkKi  of  a  CHAMPUS  DRG- 
Based  Payment  System 

agency:  Office  of  the  Secretary.  DoD. 
ACTION:  Proposed  amendment  of  rule. 

SUMMARY:  This  proposed  amendment 
revises  the  comprehensive  CHAMPUS 
regulation,  DoD  6010.8-R  (32  CFR  Part 
199).  pertaining  to  payment  for  inpatient 
hospital  services.  This  proposed 
amendment  implements  a  DRG-based 
payment  system,  which  is  modeled  on 
the  Medicare  Prospective  Payment 
System,  for  CHAMPUS  inpatient 
hospital  admissions  occurring  on  or 
after  October  1, 1987.  This  proposed 
amendment  also  revises  the  cost-sharing 
requirements  for  beneficiaries  other 
than  dependents  of  active  duty 
members.  This  cost-sharing  change  is 
necessary  under  a  DRG-based  payment 
system  to  ensure  that  cost-sharing 
amounts  are  equitable.  This  amendment 
also  established  an  admission  and 
quality  review  system  for  CHAMPUS 
inpatient  hospital  claims. 
DATES:  Written  public  comments  must 
be  received  on  or  before  July  6, 1987. 

ADDRESS:  Office  of  the  Civilian  Health 
and  Medical  Program  of  the  Uniformed 
Services,  (OCHAMPUS),  Policy  Branch, 
Aurora,  CO  80045. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  E.  Isaacson,  Policy  Branch, 
OCHAMPUS,  telephone  (303)  361-4005. 
SUPf>L£MENTARY  INFORMATION: 
Table  of  Contents 

1  SYNOPSIS 

A.  Bacliground 

1.  Congressional  call  for  a  CHAMPUS  DRG 
system 

2.  Purpose  of  the  proposed  rule  for  a 
CHAMPUS  DRG  System 

3.  Relationship  to  the  CHAMPUS  Reform 
Initiative 

B.  Key  Features  of  CHAMPUS  DRUG 
System  Modeled  After  Medicare's 

1.  Adjustments  for  different  CHAMPUS 
population 

2.  Major  factors  built  on  actual  CHAMPUS 
experience 

3.  Developing  cost  data  comparable  to 
Medicare's 

4.  Adjustments  to  the  standardized  amount 
for  certain  factors 

5.  Special  treatment  for  outlier  cases 

6.  Pass-throughs  for  capital  costs  and 
education  expenses 

7.  Exclusion  of  certain  hospitals  and 
hospital  services 

8.  Quality  assurance  monitoring 


C.  Impact  of  DRG  System  on  Beneficiary 

Cost-Sharing 
;     1.  Reduced  benefiaary  cost-share  based  on 

reduced  payTnents 
2.  Revised  cost-share  calculation  method  lo 

assure  fairness 
D  Conclusion' 
U  BACKGROUND 
A.  CHAMPUS  Reimbursement — Current 

Procedures 
B  Department  of  Defense  Authorization 

Act  1984 
C.  Consolidated  Omnibus  Budget 

Reconciliation  Act.  1986 
m.  GENERAL  DESCRIPTIO.N  OF  CHAMPUS 

DRG-BASED  PAYMENT  SYSTEM 
A  Scope 
B  Modeled  on  Medicare's  Prospective 

Payment  System  (I^PS) 
1  Df^Ge  used 
2.  Assignment  of  discharges  to  DRGs 

C.  Beneficiary  Eligibility 

1.  Change  of  eligibility  status 

2.  Change  of  Sfxmsor  status 

D.  Basis  of  Payment 

1.  Hospital  billing 

2.  Payment  on  a  per  discharge  basis 

3.  Claims  priced  as  of  date  of  discharge 

4.  Payment  in  full 

5.  Inpatient  operating  costs 

6.  Discharges  and  transfers 

a.  Discharges 

b.  Transfers 

c.  PayTnent  in  full  to  the  discharging 
hospital 

d.  Payinent  to  a  hospital  transferring  an 
inpatient  to  another  hospital 

e.  Additional  payments  to  transferring 
hospitals 

7.  Applicability  of  the  DRG  system 
a  Areas  affected 

b.  Services  subject  to  the  CHAMPUS  DRG- 
based  payment  system 

c.  Services  exempt  from  the  CHAMPUS 
DRC-bassed  payment  system 

d.  Hospitals  subject  to  the  CHAMPUS 
DRG-based  payment  system 

e.  Hospitals  and  hospital  units  exempt  from 
the  CHAMPUS  DRG-based  payment 
system 

i.  Psychiatric  hospitals 

ii.  Rehabilitation  hospitals 

iii.  Alcohol/drug  hospitals 

iv.  Psychiatric  rehabilitation  and 

alcohol/drug  units  (distinct  parts) 

v.  Long-term  hospitals 

vi.  Sole  community  hospitals 

vii.  Christian  Science  sanitoriuma 

viii.  Cancer  hospitals 

ix.  Hospitals  outside  the  50  states,  the 

District  of  Columbia,  and  Puerto  Rico 

f.  Hospitals  which  do  not  participate  in 
Medicare 

IV.  DETERMINATION  OF  PA'YMENT 
AMOUNTS 

A.  Data  Sources 

B.  Development  of  the  Database 

1.  Records  for  exempt  hospitals 

2.  Interim  bills 

3.  Unallowable  charges 

4.  Exempt  services 

5.  Combined  mother/newbom  bills 

6.  Record  errors 

C.  DRG  Weighting  Factors 

1.  Inapplicability  of  Medicare  weights 
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Z.  Calculation  of  ORG  weighli 

a.  Grouping  of  charge* 

b.  Raoiove  ORGa  466  and  470 

c.  Indirect  medical  education 
•tanda  rdlza  tion 

d.  Calculation  of  DRC  average  charges 

e.  Calculation  of  nalionHJ  average  charge 
per  discharge 

f  DRC  relative  wei^ts 

3  Procedure*  for  DRCs  for  which  •  weight 
cannot  be  calculated 

4.  Updating  DRG  weights 
D.  Calculation  of  Ih*  Ad|usled 
Standardized  Amount 

1.  Apply  the  cost  to  charge  ratio 

2.  Increase  for  bad  debts 
3-  Update  for  Inflation 

4  Preliminary  non-teaching  standardired 
amount 

5  Preliminary  teaching  standardized 
amoutns 

6.  System  standardization 

7.  Updating  the  standardized  amounts 

E  Adjustments  to  the  DRG-Based  Payment 
Amounts 

1.  Capital  costs 

a.  Capital  costs  generally  inciuded 

b.  Services,  faohties.  or  supplies  provided 
by  supplying  organizations 

2.  Direct  medical  education  costs 

3.  Information  necessary  for  payment  of 
capital  and  (iirect  me<lical  education 
costs 

4.  Outliers 

a.  Length-of-slay  outliers 
i.  Short  stay  outliers 
ii.  Loog-stay  outliers 

b.  Cost  outliers 

F.  Examples  of  IJRG  Weights  and  Adjusted 
Standardized  Amount 
V.  CHARGES  TO  BENEHCIARIES 

A.  Cost  Shares 

1.  Purpoee  of  coat  share 

2.  Calculation  of  cost  share  amounts  for 
beneficiaries  other  than  dependents  or 
active  duty  members 

3.  Cost  shares  for  dependents  of  active 
duty  members 

B.  Services  or  Supplies  Specirically 
Excluded  from  Payment 

C.  Hospital  Days  Beyond  that  Deemed 
Medically  Necessary 

VI  ADMISSION  AND  QUALITY  REVIEW 

A.  Objectives  of  Review  System 

B.  Responsibility  for  Review 
C  Hospital  Cooperation 

D.  Areas  of  Review 

1.  Admissions 

2.  Admission  pattern  monitoring 

3.  DRG  validation 

4.  Outlier  review 

5.  Prooedure  review 

E  Fiscal  Intermediary  Actions  as  a  Result 
of  Review 

1.  Findings  related  to  individual  claims 

2.  Findirtgs  related  to  a  pattern  of 
inappropriate  practices 

VII.  APPUCATION  OF  DOUBLE 
COVERAGE  RULES 

VIII.  APPFJKLS 

IX.  OTHER  REQUIRED  INFORMATION 

A.  Effective  Date 

B.  Paperwork  Reduction  Act 

C.  Coordination  of  Proposed  Rule 

X.  IMPACT  ANALYSIS 

A.  E.0. 12291  and  the  Regulatory  Flexibility 
Act 


B  The  Probletn  of  Increased  CHAMPUS 

Costs 
C  A  DRG  Based  Paymeal  System 

Represents  the  Best  Resolution  of  the 

Problem  of  Increasing  Costs 
D  Fxonomic  impacts 

1  Hospital  impact 

a  liae  ol  Medicare  cost  to  charge  ratio 
b  Bad  debts 

c.  Use  (if  CHAMPUS  specific  weighu 

d.  Capita!  and  direct  medical  education 
costs 

e  Psychiatric  services 

f.  Substance  abuse  services 

2  Beneficiary  Impact 

a  Cost  sharing  amounts 

b  Calculation  of  cost  shares  for 

beneficianes  other  than  dependents  of 
actlvie  duty  members 
X  Operational  impact 
E.  ConclusiuD 
RECiULATlONS  TEXT 
32  CKR  Pari  198 
Table  1— Fjtamples  of  DRC  Weights  and 

Adjusted  Standardized  Amount 
Addendum  1— Health  Program  Benefit 
Agn>ement 

I.  Synopsis 

A.  Background 

1.  CongreMionai  call  for  a  CHAMPUS 
DRC  system 

In  1983.  Congress  called  on  DoD  to 
establish  a  new  method  to  pay  hospitals 
for  inpatient  care  under  CHAMPUS,  to 
be  modeled  after  the  recently 
estaMi.shed  prowpective  payment  system 
for  the  Medicare  program.  Rather  than 
just  payinjs;  billed  charges,  the  new 
method  was  to  pay  fixed  rates  for 
particular  catejijones  of  medical  care, 
grouped  into  diagnosis  related  groups, 
or  URCis  This  Congressional  action  was 
followed  by  a  198fi  law  giving 
CHAMPUS  the  practical  ability  to  adopt 
a  new  payment  method  by  linking 
hospital  participation  in  Medicare  with 
that  in  CHAMPUS. 

2.  Purpose  of  the  proposed  rule  for  a 
CHAMPUS  DRG  system 

Paying  on  the  basis  of  a  fixed  rate, 
appropriate  to  the  particular  diagnosis 
involved,  has  been  shown  to  be  an 
equitable  method  of  paying  for  ho.'«pital 
care.  The  need  for  a  system  of  this  kind 
is  indicated  by  the  rapidly  increasing 
CHAMPUS  hospital  costs,  which  have 
been  rising  50  percent  faster  than 
hospital  costs  generally.  CHAMPUS  has 
likely  also  suffered  from  the  shifting  of 
costs  to  CHAMPUS  from  other  third- 
party  payers  that  have  implemented  cost 
controls.  The  CHAMPUS  DRG  system 
described  here  ia  a  proposed  system  on 
which  public  comments  are  being 
solicited.  Following  review  of  all  public 
comments,  a  final  regulation  will  be 
issued  to  implement  the  system 
scheduled  to  become  effective  October 
1. 1987. 


3.  Relationship  to  the  CHAMPUS 
Reform  Initiative 

This  proposed  rule  to  establish  a 
DRC;  based  payment  system  for 
CHAMRIS  18  separate  from,  hut 
compatible  with,  the  CHAMPUS  Refonn 
Initiative,  for  which  a  contract 
acquisition  is  now  proceeding.  When 
implemented,  the  DRG  rule  will  be 
applicable  to  the  six  C1L\MPUS  Reform 
demonstration  states  as  well  as  the*r»st 
of  the  United  States. 

B.  Key  Featurffs  of  CHAMPUS  DRG 
System  Modeled  After  Medicare's 

1.  Adjustments  for  different  CHAMPUS 
population 

Consistent  with  the  Congressional 
intent  the  proposed  CHAMPUS  system 
is  modeled  closely  on  the  Medicare 
system.  Although  many  of  the 
procedures  for  CHAMPUS  are  quite 
similar  to  those  m  the  Medicare  system, 
actual  payment  amounts  and  other 
specifics  are  different.  This  is  because  of 
important  differences  between  the  two 
beneficiary  populations.  Medicare's 
population  is  elderly,  whereas 
CHAJvfPUS  beneficiaries  are  younger 
and  typically  healthier. 

2.  Ma^or  Factors  Built  on  Actual 
CHAMPUS  Experience 

To  account  for  major  population 
differences,  it  was  necessary  to  develop 
DRG-based  financial  information 
specifically  relating  to  CHAMPUS 
patients  .  Actual  payment  amounts  will 
be  calculated  on  the  basis  of  actual 
CHAMPUS  hospital  claims  during  a  12- 
month  period  (July  1.  1»«6,  through  [une 
30.  1987).  with  adjustments  for  a  number 
of  other  factors  Based  on  hospital 
claims,  a  standardized  amount  will  be 
calculated  to  represent  the  average 
operating  cost  for  treating  all 
CHAMPUS  beneficiaries  in  all 
aproximately  470  DRGs.  Then,  for  each 
DRG,  a  specific  weighting  factor  will  be 
calculated  to  represent  a  comparison  of 
the  cost  of  that  DRG  with  the  overall 
average.  The  resulting  set  of  specific 
weighting  factors  will  be  different  from 
Medicare's,  because  the  CILWIPUS  set 
will  be  based  on  actual  experience 
treating  CHAMPUS  patients. 

3.  Developing  Cost  Data  Comparable  to 
Medicare's 

In  order  to  model  the  CHAMPUS  DRG 
system  after  Medicare's.  CHAMPUS 
financial  data,  which  is  based  on  the 
current  CHAMPUS  method  of  paying 
billed  charges,  had  to  be  converted  to 
something  comparable  to  data  under 
Medicare,  which  is  based  on  paying 
only  the  costs  of  caring  for  Medicare 
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patients.  This  conversion  is  achieved  by 
applying  an  appropnate  cost-to-charge 
ratio.  The  ratio  to  be  used  is  the 
established  Medicare  cost-to-charge 
ratio  (currently  .66).  which  has  been 
calculated  on  the  basis  of  actual 
reported  costs  and  charges  from 
essentially  the  same  hospitals  subject  to 
the  CHAMPUS  DRG  system.  Although 
this  ratio  applied  to  Medicare  patients,  it 
is  reasonable  to  apply  it  to  CHAMPUS 
patients  because  the  hospitals  and  their 
respective  charge  structures  are  the 
same.  If  anything,  costs  for  younger  and 
healthier  CHAMPUS  patients  are  likely 
lower.  The  reasonableness  of  applying 
this  cost-to-charge  ratio  to  CHAMPUS 
charge  data  is  demonstrated  by  its 
product:  a  standardized  amount  nearly 
identical  to  that  used  by  Medicare. 

4  Adjustments  to  the  Standardized 
Amount  for  Certain  Factors 

Like  Medicare's  system,  the  proposed 
CHAMPUS  DRG  system  will  adjust  the 
standard  amount  to  take  account  of 
several  other  cost  factors:  The  indirect 
costs  of  medical  education  in  teaching 
hospitals,  compensation  for  bad  debts 
attributable  to  CHAMPUS  patients,  and 
an  inflation  factor  to  update  the  base 
year  data  to  FY  1988.  Infiation 
adjustments  will  also  be  made  in  the 
future,  as  they  are  for  Medicare,  to 
update  payment  amounts.  Unlike 
Medicare,  however,  CHAMPUS  will  not 
include  adjustments  based  on  an  urban 
versus  rural  hospital  disrt?(Ction, 
because  recent  evidence  indicates  there 
is  no  substantial  basis  for  such  a 
distinction.  Nor  will  CHAMPUS  follow 
Medicare's  original  phased 
implementation  approach  of  regional 
and  hospital-specific  adjustments. 
Phasing  is  unnecessary  because  hospital 
operations  have  adjusted  to  the  DRG 
payment  method  (now  fully 
implemented  under  Medicare),  and 
CHAMPUS,  unlike  Medicare,  is  typically 
a  very  small  portion  of  the  hospital's 
income. 

5.  Special  Treatment  for  Outlier  Cases 

Like  Medicare's  system,  the 
CHAMPUS  DRG  system  will  recognize 
that  there  are  certain  cases  which  turn 
out  to  be  so  different  from  the  normal 
experience  that  they  should  be  handled 
separately  for  purposes  of 
reimbursement.  Thus,  CHAMPUS  will 
provide  special  reimbursement  rules  like 
Medicare's  for  long  length-of-stay 
outliers  and  for  cost  outliers.  For 
balance.  CHAMPUS  will  also  have  a 
short-stay  outlier  provision. 


6.  Pass-Throughs  for  Capital  Costs  and 
Education  Expenses 

The  proposed  CHAMPUS  DRG 
system,  like  Medicare's,  will  also  have 
separate  reimbursement  provisions  to 
take  account  of  the  relationship  of 
certain  hospital  costs  to  treating 
CHAMPUS  patients:  Capital  costs  and, 
for  teaching  hospitals,  the  direct  costs  of 
medical  education.  Like  for  Medicare, 
these  will  be  handled  as  pass-lhroughs, 
except  that,  because  CHAMPUS  lacks 
necessary  data  to  do  otherwise,  these 
adjustments  will  be  made  on  an  annual 
basis. 

7.  Exclusion  of  Certain  Hospitals  and 
Hospital  Services 

In  general,  all  hospitals  in  the  United 
States  are  subject  to  the  proposed 
CHAMPUS  DRG  payment  method 
except  for  psychiatric,  rehabilitation, 
alcohol/drug  abuse,  long-term  care  and 
several  other  very  specialized  hospitals. 
Similar  specialized  units  that  are  part  of 
other  hospitals  are  also  exempt.  In 
addition,  several  specnalized  services  in 
DRG-covered  hospitals  are  also  exempt 
from  DRG-based  payment,  including  all 
psychiatric  and  substance  abuse 
services,  kidney  acquisition  and  heart 
and  liver  transplantation.  Services  of 
hospital-based  physicians  are  also 
excluded. 

8.  Qualify  Assurance  Monitoring 

To  assist  in  assuring  the  quality, 
reasonableness,  and  appropriateness  of 
care  provided  CHAMPUS  beneficiaries 
under  the  DRG-based  pa>Tnent  system, 
an  admission  and  quality  review 
requirement  will  be  established. 
CHAMPUS  is  pursuing  appropriate 
arrangements  with  the  Health  Care 
Financing  Administration  to  undertake 
this  important  activity  in  conjunction 
with  current  Professional  Review 
Organization  activities  under  Medicare. 
Among  the  matters  that  vinll  receive 
priority  attention  is  the  establishment  of 
effective  methods  to  prevent  premature 
hospital  discharges. 

C.  Impact  of  DRG  System  on 

Beneficiary  Cost-Sharing 

1.  Reduced  Beneficiary  Cost-Share 
Based  on  Reduced  Payments 

From  the  beneficiary's  standpoint  the 
new  CHAMPUS  payment  system  will 
have  a  very  positive  impact.  By  reducing 
the  payment  amount  for  hospitals,  the  25 
percent  cost-share  retired  members  and 
their  dependents  must  pay  will  now  be 
applied  to  a  much  lower  amount.  As  a 
result,  the  average  cost-share  per 
hospital  stay  will  be  reduced  from  about 
$1,000  to  about  $750. 


2.  Revised  Cost-Share  Calculation 
Method  To  Assure  Fairness 

From  the  hospital's  standpoint  the  use 
of  an  average  payment  amount  is  fair 
because  although  some  cases  will 
actually  cost  more  than  the  DRG 
payment,  some  will  cost  less  and  overall 
they  will  even  out.  This,  however,  does 
not  fit  individual  beneficiaries  who  do 
not  have  repeated  events  that  overall 
even  out.  Thus,  without  some  special 
rule,  where  a  particular  case  would  have 
actual  charges  less  than  the  DRG 
amount,  the  benficiary  would  have  to 
pay  25  percent  of  the  higher  DRG 
amount,  and  would  be  worse  off  under 
the  new  system.  Therefore,  a  special 
rule  is  being  established  to  base  the 
beneficiary's  cost-share  calculation  on 
the  average  per  diem  amount  rather 
than  the  DRG-based  per  admission 
amount.  Under  this  method,  a 
beneficiary  whose  care  would  have  cost 
less  than  the  DRG  amount  because  his 
lengfh-of-stay  was  less  than  the  average 
will  have  a  reduced  cost-share  that 
reflects  the  shorter  stay.  Thus,  based  on 
the  reduced  payment  amounts  to 
hospitals  and  the  per  diem  calculation 
method,  beneficiaries  will  pay  much  less 
under  the  DRG  system. 

D.  Conclusion 

In  accord  with  Congressional  intent 
this  proposed  rule  is  modeled  very 
closely  on  the  Medicare  system,  with 
appropriate  adjustments,  particularly  to 
account  for  the  different  CHAMPUS 
population.  CHAMPUS  payments  will 
be  fair  and  more  in  line  with  Medicare 
payment  rates.  The  products  of  this 
proposed  rule  will  be  more  reasonable 
CHAMPUS  costs  for  both  the 
government,  which  will  save  more  than 
$200  million  annually,  and  beneficiaries, 
who  will  have  much  lower  cost-shares, 
and  prudent  incentives  for  hospitals  to 
provide  quality,  cost-effective  care. 

n.  Background 

A.  CHAMPUS  Reimbursement— Current 
Procedures 

In  FR  Doc.  77-7834,  appearing  in  the 
Federal  Register  on  April  4, 1977.  (42  FR 
17972),  the  Office  of  the  Secretary  of 
Defense  published  its  regulation,  DoD 
6010.8-R.  "Implementation  of  the 
Civilian  Health  and  Medical  Program  of 
the  Uniformed  Services  (CHAMPUS)." 
as  Part  199  of  this  title.  DoD  Regulation 
6010.8-R  was  reissued  in  the  Federal 
Register  on  July  1, 1986  (51  FR  24008). 

Paragraph  199.6(e)  of  DoD  6010.8-R 
provides  for  reimbursement  of  hospitals 
and  skilled  nursing  facilities  on  the 
basis  of  billed  charges/set  rates,  cost- 
related  reimbursement  similar  to  that 
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used  under  title  XVIU  of  the  Social 
Security  Act  (Medicare),  or  prospective 
reimbursement.  QIAMPUS  has 
traditionally  reimbursed  these  providers 
of  care  based  on  the  providers'  billed 
charges.  Because  of  these  procedures. 
CHAMPUS  has  been  subject  to  rapidly 
increasing  costs  far  in  excess  of  the 
general  rate  of  inflation.  This  resulted 
not  only  from  increases  in  hospitals' 
charges,  but  also  from  the  shifting  of 
costs  as  other  third-party  payers 
implemented  cost-controlling 
reimbursement  procedures. 

B.  Department  of  Defense  Authorization 
Act.  1984 

The  Department  of  Defense 
Authorization  Act.  1984.  amended  title 
to.  chapter  55.  section  1079(j)(2)(A)  and 
provided  CHAMPUS  with  the  statutory 
authority  to  reimburse  institutional 
providers  based  on  diagnosis-related 
groups  (DRGs).  Specifically,  it  provides 
that  payments  "shall  be  determined  to 
the  extent  practicable  in  accordance 
with  the  same  reimbursement  rules  as 
apply  to  payments  to  providers  of 
services  of  the  same  type  under  title 
XVUI  of  the  Social  Security  Act." 

C.  Consolidated  Omnibus  Budget 
Reconciliation  Act,  1986 

On  April  7. 1988,  the  President  signed 
the  Consolidated  Omnibus  Budget 
Reconciliation  Act  which  contained  a 
provision  requiring  hospitals  which 
participate  in  Medicare  also  to 
participate  in  CllAMPUS  for  inpatient 
services.  Because  of  questions  regarding 
the  effect  of  this  provision,  it  was 
amended  by  Pub.  L.  9&-514.  section 
1895(B)(6).  which  was  signed  by  the 
President  on  October  22. 1986.  This 
amendment  requires  ail  providers 
participating  in  Medicare  also  to 
participate  in  CHAMPUS  for  inpatient 
hospital  services  provided  pursuant  to 
admissions  to  hospitals  occurring  on  or 
after  January  1, 1987. 

HI.  General  Description  of  Champus 
DKG-Based  Payment  System 

A.  Scope 

Under  the  CHAMPUS  DRG-based 
payment  system,  payment  for  the 
operating  costs  of  inpatient  hospital 
services  furnished  by  hospitals  subject 
to  the  system  (generally  short  term, 
acute-care  hospitals)  is  made  on  the 
basis  of  prospectively  determined  rates 
and  applied  on  a  per  discharge  basis 
using  Diagnosis  Related  Groups  (DRGs). 
DRG  payments  will  include  an 
allowance  for  indirect  medical 
education  costs.  Additional  payments 
will  be  made  for  capital  costs,  direct 
medical  education  costs  and  outlier 


cases.  Under  the  CHAMPUS  DRG-based 

payment  system,  a  hospital  may  keep 
the  difference  between  its  prospective 
payment  rate  and  its  operating  costs 
incurred  in  furnishing  inpatient  ser\'ices. 
and  is  at  risk  for  operating  costs  that 
exceed  its  payment  rate. 

B  Modeled  on  Medicare 's  Prospective 
Payment  System  (I'PSl 

The  CHAMPUS  DRG  based  payment 
system  is  modeled  on  the  Medicare  PPS 
which  was  implemented  October  1. 1983. 
The  Medicare  PPS  is  ba.-ted  on  an 
interim  final  rule  which  was  published 
in  the  Federal  Register  on  September  1, 
1983  (48  FR  39752)  and  updated 
periodically  since  then.  Although  many 
of  the  procedures  in  the  CHAMPUS 
DRG-based  payment  system  are  similar 
or  identical  to  the  prw.edures  in  the 
Medicare  PPS,  the  actual  payment 
amounts.  DRG  weights,  and  certain 
procedures  are  different.  This  is 
necessary  because  of  the  differences  in 
the  two  programs,  especially  in  the 
beneficiary  population  While  the  vast 
majority  of  Medicare  beneficiaries  are 
over  age  85,  CHAMPUS  beneficianes 
are  considerably  younger  (almost 
exclusively  under  age  65)  and  generally 
healthier  Moreover,  some  services, 
notably  obstetric  and  pediatnc  services, 
which  are  nearly  absent  from  Medicare 
claims  comprise  a  large  part  of 
CHAMPUS  services. 

1.  DRGs  Used 

The  CHAMPUS  DRG-based  payment 
system  will  use  the  same  472  DRGs  used 
in  the  Meiiicare  PPS  (the  DRGs  are 
actually  numbered  through  473,  but  DRG 
438  is  no  longer  valid). 

2.  Assignment  of  Discharges  to  DRGs 
OCHAMPUS  will  use  the  Health  Care 

Financing  Administration  (HCFA) 
"Grouper"  system  to  classify  specific 
hospital  disciwrges  within  DRGs  so  that 
each  hospital  discharge  is  appropnately 
assigned  to  a  single  DRG  based  on 
essential  data  abstracted  from  the 
inpatient  bill  for  that  discharge. 

a.  The  classification  of  a  particular 
discharge  will  be  based  on  the  patient's 
age,  sex,  pnncipal  diagnosis  (that  is,  the 
diagnosis  established,  after  study,  to  be 
chiefly  responsible  for  causing  the 
patient's  admission  to  the  hospital), 
secondary  diagnoses,  procedures 
performed  and  discharge  status. 

I.  It  is  the  hospitals  responsibility  to 
submit  the  information  necessary  for  the 
Fl  to  assign  a  discharge  to  a  DRG. 

ii  When  the  discharge  data  is 
inadequate  (i  e..  the  Fl  is  unable  to 
assign  a  DRG  based  on  the  submitted 
data),  the  bill  will  be  returned  to  the 
hospital  for  the  additional  information. 


b.  Each  discharge  will  be  assigned  to 
only  one  DRG  (related,  except  as 
provided  in  section  ni.B.2.c  of  this 
preamble,  to  the  patient's  principal 
diagnosis)  regardless  of  the  number  of 
conditions  treated  or  services  furnished 
during  the  patient's  stay 

c.  When  the  discharge  data  submitted 
by  a  hospital  show  a  surgical  procedure 
unrelated  to  a  patient's  principal 
diagnosis,  the  bill  will  be  returned  to  the 
hospital  for  validation  and  verification. 
The  DRG  classification  system  will 
provide  a  DRG  and  an  appropriate 
weighting  factor,  for  the  group  of  cases 
for  which  the  unrelated  diagnosis  and 
procedure  are  confirmed. 

C.  Beneficiary  Eligibility 

1.  Change  of  Eligibility  Status 

If  a  beneficiary  is  eligible  for 
CHAMPUS  coverage  dunng  any  part  of 
his/her  inpatient  confinement,  the  claim 
shall  be  processed  as  if  the  beneficiary 
was  eligible  for  the  entire  stay.  This 
applies  if  the  beneficiary  loses  eligibility 
dunng  the  stay  or  gains  eligibility  dunng 
the  stay.  Day  and  cost  outliers  are  to  be 
paid  except  in  those  cases  where  a 
beneficiary  loses  eligibility  during  the 
confinement.  In  such  cases,  any 
additional  costs  which  are  incurred  after 
loss  of  eligibility  and  which  result  from 
either  a  long-stay  outlier  or  cost  outlier 
will  not  be  payable. 

2.  Change  of  Sponsor  Status 

The  beneficiary's  status  is  to  be 
determined  based  on  his/her  sponsor's 
status  at  the  time  of  admission,  or  the 
first  dny  of  actual  eligibility  dunng  the 
confmeraent.  A  subsequent  change  in 
status  is  to  be  disregarded  in  the 
calculation  of  the  cost  share  for  that 
particular  hospital  admission. 

D.  Basis  of  Payment 

1.  Hospital  BiUmg 

Under  the  CHAMPUS  DRG-based 
payment  system,  hospitals  are  required 
to  submit  claims  (mcluding  itemized 
charges)  in  accordance  with  paragraph 
199.7(b)  of  the  CHAMPUS  regulation. 
DoD  eolO.B-R.  The  CHAMfM^IS  fiscal 
intermediary  will  assign  the  appropriate 
DRG  to  the  claun  based  on  the 
information  contained  on  the  claim. 

2  Payment  on  a  Per  Dicharge  Basis 

Under  the  CHAMPUS  DRG-based 
payment  system,  hospitals  are  paid  a 
predetermined  amount  per  discharge  for 
inpatient  hospital  services  furnished  to 
CHAMPUS  beneficiaries 


3.  Claims  Priced  as  of  Date  of  Ehscharge 

All  claims  reimbursed  under  the 
CHAMPUS  DRG-based  payment  system 
are  to  be  priced  as  of  the  date  of 
discharge,  regardless  of  when  the  claim 
is  submitted.  Any  adjustments  to  such 
claims  will  also  be  priced  as  of  the  date 
of  discharge. 

4.  Payment  in  Full 

The  DRG-based  amount  paid  for 
inpatient  hospital  services  is  the  total 
CHAMPUS  payment  for  the  inpatient 
operating  costs  (as  described  in  section 
ni.D.5.  of  this  preamble)  incurred  tn 
furnishing  services  covered  by  the 
CHAMPUS.  The  full  prospective 
payment  amount  is  payable  for  each 
stay  during  which  there  is  at  least  one 
covered  day  of  care,  except  as  provided 
in  section  IV.E.4.a.i.  of  this  preamble. 
Thus,  certain  items  related  or  incidental 
to  the  treatment  of  the  patient,  but 
which  might  not  otherwise  be  covered. 
are  Included  in  the  DRG-based  payment, 

5.  Inpatient  Operating  Costs 

The  CHAMPUS  DRG-based  payment 
system  provides  a  payment  amount  for 
inpatient  operating  costs,  including: 

a.  Operating  costs  for  routine  services; 
such  as  the  costs  of  room,  board,  and 
routine  nursing  services; 

b.  Operating  costs  for  ancillary 
services,  such  as  radiology  and 
laboratory  services  furnished  to  hospital 
inpatients: 

c.  Special  care  unit  operating  costs, 
and 

d.  Malpractice  insurance  costs  related 
to  services  furnished  to  inpatients. 

6.  Discharges  and  Transfers 

A.  Discharges.  A  hospital  inpatient  is 
discharged  when: 

i.  The  patient  is  formally  released 
from  the  hospital  (release  of  the  patient 
to  another  hospital,  or  a  leave  of 
absence  from  the  hospital,  will  not  be 
recognized  as  a  dischJarge  for  the 
purpose  of  determining  payment  under 
the  CHAMPUS  DRG-based  payment 
system);  or 

ii.  The  patient  dies  in  the  hospital. 

b.  Transfers.  Except  as  provided 
under  section  III. D. 6. a.  of  this  preamble, 
a  discharge  of  a  hospital  inpatient  is  not 
counted  for  purpose*  of  the  CHAMPUS 
DRG-based  payment  system  when  the 
patient  is  transferred: 

i.  From  one  inpatient  area  or  unit  of 
the  hospital  to  another  area  or  unit  of 
the  hospital: 

ii.  From  the  care  of  a  hospital  included 
under  the  CHAMPUS  DRG-based 
payment  gystem  to  the  care  of  another 
hotq)itaI  paid  under  this  system; 

iii.  From  the  care  of  ■  hospital 
included  under  the  CHAMPUS  DRG- 


based  payment  system  to  a  hospital  or 
unit  that  is  exduded  from  the 
prospective  payment  system  under  the 
provisions  of  section  ni.D.7.e,  of  this 
preamble. 

iv.  From  the  care  of  a  hospital 
included  under  the  CHAMPUS  DRG- 
based  payment  system  to  the  care  of 
another  hospital  or  hospital  unit  not 
officially  determined  to  be  excluded 
from  the  CHAMPUS  DRG-based 
payment  system  under  section  in.D.7.e. 
of  this  preamble. 

c.  Payment  in  full  to  the  discharging 
hospital.  The  hospital  discharging  an 
inpatient  under  section  III.D.B.a.  of  this 
preamble  is  paid  in  full,  in  accordance 
with  section  III.D.4.  of  this  preamble. 

d.  Payment  to  a  hospital  transferring 
an  inpatient  to  another  hospital.  If  a 
hospital  paid  under  the  CHAMPUS 
DRG-based  payment  system  transfers 
an  inpatient  to  another  such  hospital  as 
described  in  section  HLD.e.ii.  through  v. 
of  this  preamble,  the  transferring 
hospital  is  paid  a  jjer  diem  rate  for  each 
day  of  the  patient's  stay  in  that  hospital, 
not  to  exceed  the  DRG-based  payment 
amount  that  would  have  been  paid  if  the 
patient  had  been  discharged  to  another 
setting.  The  per  diem  rate  is  determined 
by  dividing  the  appropriate  prospective 
payment  rate  by  the  average  length  of 
stay  for  the  specific  DRG  into  which  the 
case  falls.  However,  if  a  discharge  is 
classified  into  DRG  No.  385  (.Neonates, 
died  or  transferred)  or  DRG  No.  456 
(Bums,  transferred  to  another  acute  care 
facility),  the  transferring  hospital  is  paid 
full,  in  accordance  with  section  11I.D.4. 
of  this  preamble. 

e.  Additional  payments  to  transferring 
hospitals.  A  transferring  hospital  may 
qualify  for  an  additional  payment 
(determined  in  accordance  with  section 
IV.E.4.b.  of  this  preamble)  for 
extraordinarily  bigh-cost  cases  that 
meet  the  criteria  for  cost-outliers  as 
described  in  section  IV.E.4.b.  of  this 
preamble. 

7.  Applicabihty  of  the  DRG  system 

a.  Areas  affected.  The  CHAMPUS 
DRG-based  payment  system  will  apply 
to  hospitals'  services  in  the  fifty  states, 
the  Ehstrict  of  Columbia,  and  Puerto 
Rico.  In  order  to  ensure  continuity 
among  CHAMPUS  claims  (and  cost- 
shares),  there  are  no  provisions  for 
exempting  services  in  states  which  have 
implemented  a  separate  DRC-based 
payment  system  or  any  other  similar 
payment  system  designed  to  control  the 
costs  of  hospital  services.  The  DRG- 
based  payment  system  shall  not  be  used 
with  regard  to  services  rendered  outside 
the  fifty  states,  the  District  of  Columbia, 
or  Puerto  Rico, 


b.  Services  subject  to  the  CK^MPUS 
DRG-based  payment  system.  All 
normally  covered  inpatient  hospital 
services  furnished  to  CH.«lMPUS 
beneficiaries  by  hospitals  in  section 
III.D.7.d.  of  this  preamble  are  subject  to 
the  CHAMPUS  DRG-based  payment 
system. 

c.  Services  exempt  from  the 
CHAMPUS  DRG-based  payment 
system.l^e  following  hospital  services, 
even  when  provided  in  a  hospital 
subject  to  the  CHAMPUS  DRG-based 
payment  system,  are  exempt  from  the 
CHAMPUS  DRG-based  payment  system 
and  shall  be  reimbursed  under  the 
procedures  for  billed  charges/set  rates. 

i.  Services  provided  by  hospitals 
exempt  from  the  DRG-based  payment 
system  as  defined  in  section  IU.D.7.e.  of 
this  preamble. 

it  All  services  which  would  otherwise 
be  paid  under  one  of  the  psychiatric 
DRGs  which  are  numbers  424-432. 

iii.  All  services  which  would 
otherwrise  be  paid  under  one  of  the 
substance  abuse  DRGs  which  are 
numbers  433-438. 

iv,  All  services  related  to  kidney 
acquisition  by  Renal  Transplantation 
Centers. 

v.  All  services  related  to  a  heart 
transplantation  which  would  otherwise 
be  paid  under  DRG  103. 

vi.  All  services  related  to  liver 
transplantation  when  the  transplant  is 
performed  in  a  CHAMPUS-authorized 
liver  tranisplantation  center. 

vii.  All  professional  services  provided 
by  hospital-based  physiaans  which, 
under  normal  QiAMPUS  requirements, 
would  be  billed  by  the  hospital.  For 
radiology  and  pathology  services 
provided  by  hospital-based  physicians, 
any  related  non-professional  (i.e., 
technical)  component  of  these  services 
is  included  in  the  DRG-based  payment 
and  cannot  be  billed  separately.  The 
professional  services  of  hospital-based 
physicians  must  stili  be  billed  by  the 
hospital  but  they  must  be  billed  on 
either  a  HCFA  1500  or  a  CHAMPUS  501, 
Payment  for  these  services  will  be 
determined  under  the  allowable  charge 
methodology  used  for  other  professional 
ser\'ices. 

d.  Hospitals  subject  to  the  CHAMPUS 
DRG-based  payment  system.  All 
hospitals  within  the  fifty  states,  the 
Distnct  of  Columbia,  and  Puerto  Rico 
which  are  authorized  to  provide  services 
to  CHAMPUS  beneficianes  are  subject 
to  the  DRG-based  payment  system 
except  for  those  in  section  III.D.7.e.  of 
this  preamble. 

e.  Hospitals  and  hospital  units  exempt 
from  the  CHAMPUS  DRG-based 
payment  system.  The  following  types  of 
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hospitals  and  hospital  units  are  exempt. 
The  CHAMPUS  fiscal  intermediary  will 
be  responsible  for  determining  if  a 
hospital  or  unit  is  exempt  from  the 
CHAMPUS  DRG-based  payment 
system. 

/.  Psychiatric  hospitals.  A  psychiatric 
hospital  which  is  exempt  from  the 
Medicare  prospective  payment  system  is 
also  exempt  from  the  CHAMPUS  DRG- 
based  payment  system.  In  order  for  a 
psychiatric  hospital  which  does  not 
participate  in  Medicare  to  be  exempt 
from  the  CHAMPUS  DRG-based 
payment  system,  it  must  be  primarily 
engaged  in  providing,  by  or  under  the 
supervision  of  a  psychiatrist,  psychiatric 
services  for  the  diagnosis  and  treatment 
of  mentally  ill  persons  (see  paragraph 
199.6(b)(4)(iv)  of  DoD  6010.&-R  for 
specific  criteria). 

/;.  Rehabilitation  hospitals.  A 
rehabilitation  hospital  which  is  exempt 
from  the  Medicare  prospective  payment 
system  is  also  exempt  from  the 
CHAMPUS  DRG-based  payment 
system.  In  order  for  a  rehabilitation 
hospital  which  does  not  participate  in 
Medicare  to  be  exempt  from  the 
CHAMPUS  DRG-based  payment 
system,  it  must  meet  the  same  criteria  as 
required  for  Medicare  in  S  412.23  of  Title 
42CFR. 

iii.  Alcohol/drug  hospitals.  An 
alcohol/dnig  hospital  which  is  exempt 
from  the  Medicare  prospective  payment 
system  is  also  exempt  from  the 
CHAMPUS  DRG-based  payment 
system.  In  order  for  an  alcohol/drug 
hospital  which  does  not  participate  in 
Medicare  to  be  exempt  from  the 
CHAMPUS  DRG-based  payment 
system,  it  must  meet  the  same  criteria  as 
required  for  Medicare  in  42  CFR  412.23. 

iv.  Psychiatric,  rehabilitation  and 
alcohol/drug  units  (distinct  parts).  A 
psychiatric,  rehabilitation  or  alcohol/ 
drug  unit  which  is  exempt  from  the 
Medicare  prospective  payment  system  is 
also  exempt  from  the  CHAMPUS  DRG- 
based  payment  system.  In  order  for  a 
distinct  unit  which  does  not  participate 
in  Medicare  to  be  exempt  from  the 
CHAMPUS  DRG-based  payment 
system,  it  must  meet  the  same  criteria  as 
required  for  Medicare  in  42  CFR  412.23. 

V.  Long-term  hospitals.  A  long- term 
hospital  which  is  exempt  from  the 
Medicare  prospective  payment  system  is 
also  exempt  from  the  CHAMPUS  DRG- 
based  payment  system.  In  order  for  a 
long-term  hospital  which  does  not 
participate  in  Medicare  to  be  exempt 
from  the  CHAMPUS  DRG-based 
payment  system,  it  must  have  an 
average  length  of  inpatient  stay  greater 
than  25  days: 

(a)  As  computed  by  dividing  the 
number  of  total  inpatient  days  (less 


leave  or  pass  days)  by  the  total  number 
of  discharges  for  the  hospital's  most 
recent  fiscal  year  or 

(b)  As  computed  by  the  same  method 
for  the  immediately  preceding  six-month 
period,  if  a  change  in  the  hospitals 
average  length  of  stay  is  indicated. 

vi.  Sole  community  hospitals.  Any 
hospital  which  has  qualified  for  an 
exemption  from  the  Medicare 
prospective  payment  system  as  a  sole 
community  hospital  and  has  not  given 
up  that  classification  is  exempt  from  the 
CHAMPUS  DRG-based  payment 
system. 

vii.  Christian  Science  sanitoriums.  All 
Christian  Science  sanitoriums  (as 
defined  in  paragraph  199.6(b)(4)(vii)  of 
DoD  6010.ft-R)  are  exempt  from  the 
CHAMPUS  DRG-based  payment 
system. 

viii.  Cancer  hospitals.  Any  hospital 
which  qualifies  as  a  cancer  hospital 
under  the  Medicare  standards  and  has 
elected  to  be  exempt  from  the  Medicare 
prospective  payment  system  is  exempt 
from  the  CHAMPUS  DRG-based 
payment  system. 

ix.  Hospitals  outside  the  50  States,  the 
District  of  Columbia,  and  Puerto  Rico.  A 
hospital  is  excluded  from  the 
CHAMPUS  DRG-based  payment  system 
if  it  is  not  located  in  one  of  the  fifty 
States,  the  District  of  Columbia,  or 
Puerto  Rico. 

/.  Hospitals  which  do  not  participate 
in  Medicare.  It  is  not  required  that  a 
hospital  be  a  Medicare-participating 
provider  in  order  to  be  an  authorized 
CHAMPUS  provider.  However,  any 
hospital  which  is  subject  to  the 
CHAMPUS  DRG-based  payment  system 
and  which  otherwise  meets  CHAMPUS 
requirements  but  which  is  not  a       ^ 
Medicare-participating  provider  (having 
completed  a  HCFA-1561,  Health 
Insurance  Benefit  Agreement,  and  a 
HCFA-1514.  Hospital  Request  for 
Certification  in  the  Medicare/Medicaid 
Program)  must  complete  a  participation 
agreement  with  CHAMPUS.  By 
completing  the  participation  agreement, 
the  hospital  agrees  to  accept  the 
CHAMPUS-determined  allowable 
amount  as  payment  in  full  for  its 
services.  The  CHAMPUS-determined 
allowable  amount  will  be  based  on  the 
CHAMPUS  DRG-based  payment  system 
for  services  subject  to  this  system  and 
on  the  hospital's  billed  charges  (as 
described  in  the  CHAMPUS  regulation) 
for  services  exempt  from  the  CHAMPUS 
DRG-based  payment  system.  Any 
hospital  which  does  not  participate  in 
Medicare  and  does  not  complete  a 
participation  agreement  with 
OCHAMPUS  will  not  be  authorized  to 
provide  services  to  CHAMPUS 
beneficiaries.  These  participation 


agreements  will  be  completed  only  upon 
request  of  the  hospital  to  OCHAMPUS. 
A  copy  of  the  participation  agreement  is 
at  Addendum  1  to  this  notice. 

IV.  Determination  of  Payment  Amounts 

The  actual  payment  for  an  individual 
claim  under  the  CHAMPUS  DRG-based 
payment  system  is  calculated  by 
multiplying  the  adjusted  standardized 
amount  by  a  weighting  factor  specific  to 
each  DRG. 

A.  Data  Sources 

In  order  to  calculate  the  DRG  weights 
and  the  adjusted  standardized  amount 
for  the  CHAMPUS  DRG  based  payment 
system,  we  will  use  data  collected  for  all 
CHAMPUS  hospital  claims  for  the  12- 
month  period  from  July  1, 1986,  through 
June  30, 1987. 

B.  Development  of  the  Database 

Before  calculating  the  DRG  weights 
and  standardized  amount,  certain 
modifications  to  the  database  of 
hospital  claims  will  be  made. 

1.  Records  for  Exempt  Hospitals 

Since  certain  hospitals  will  be  exempt 
ft-om  the  CHAMPUS  DRG-based 
payment  system  (see  section  III.D.7.e  of 
this  preamble),  records  from  these 
hospitals  will  be  deleted  from  the 
database. 

2.  Interim  Bills 

The  DRG  payment  will  be  full 
payment  for  a  complete  hospital  stay. 
Therefore,  in  those  instances  where  a 
hospital  has  submitted  one  or  more 
interim  bills  for  a  long  length  of  stay,  the 
interim  bills  will  be  deleted  from  the 
database  and  only  final,  total  bills  will 
be  used. 

3.  Unallowable  Charges 

All  charges  relating  to  services  which 
are  not  included  in  the  DRG  payment 
will  be  removed  from  the  database. 
These  services  include  emergency  room, 
outpatient  services,  ambulance,  home 
health  visits,  professional  fees,  and 
other  similar  services. 

4.  Exempt  Services 

All  charges  related  to  exempt 
services,  primarily  psychiatric  and 
substance  abuse  DRGs,  will  be  removed 
from  the  database. 

5.  Combined  Mother/Newborn  Bills 

During  at  least  part  of  the  database 
period,  hospitals  were  permitted  to  bill 
maternity  services  on  a  single  claim. 
Since  the  CHAMPUS  DRG-based 
payment  system  has  separate  DRGs  for 
deliveries  (the  mother's  care)  and  for 
newborn  care,  those  claims  for  which 


the  services  were  combined  into  a  single 
charge  will  be  removed  from  the 
database. 

6.  Record  Errors 

All  records  which  contain  errors  of 
any  t>-pe  (e.g..  the  record  cannot 
positively  be  matched  to  a  specific 
hospital  because  of  an  error  in  the 
provider  name  or  number)  will  be 
removed  from  the  database. 

C.  DRG  Weighting  Factors 

The  DRG  weights  reflect  the  relative 
resource  consumption  associated  with 
each  DRG.  That  is.  the  weight  reflects 
the  average  resources  required  by  all 
hospitals  to  treat  a  case  classified  as  a 
specific  DRG  relative  to  the  resources 
required  to  treat  cases  in  each  of  the 
other  DRGs.  All  weights  have  been 
standardized  to  a  theoretical  average 
weight  of  \J0  which  is  the  average 
weight  of  all  CHAMPUS  claims  in  the 
data  base.  (This  is  the  relative  weight  of 
the  national  average  charge  per 
discharge  in  section  IV.C.2.e.  of  this 
preamble.) 

1.  Inapplicability  of  Medicare  Weights 

Although  the  Health  Care  Financing 
Administration  has  developed  DRG 
weights  for  use  in  the  Medicare 
Prospective  Payment  System,  we  have 
elected  not  to  use  them.  A  comparison 
of  preliminary  weights  developed  from 
CHAMPUS  data  to  the  Medicare 
weights  showed  no  consistent  patterns 
between  the  two  groups.  Sometimes 
CHAMPUS  values  exceeded  Medicare's 
while  in  other  instances  the  reverse 
occurred.  This  was  not  unexpected, 
since  our  beneficiary  population  is  so 
different  from  Medicare's. 

2.  Calculation  of  DRG  Weights 

The  CHAMPUS  weights  are  derived 
from  charges.  Although  the  Medicare 
weights  were  derived  from  costs,  a 
HCT'A  study  concluded  that  there  is  a 
strong  correction  between  weights 
based  on  costs  and  weights  based  on 
charges  The  CHAMPUS  weights  will 
not  refiect  standardization  for  capital  or 
direct  medical  education  expenses, 
since  HCFA  has  concluded  that  it  makes 
little  difference  whether  charge  data 
used  for  weighting  are  standardized  for 
these  two  factors.  However,  the  charges 
were  standardized  for  indirect  medical 
education  differences. 

The  CHAMPUS  DRG  weights  will  be 
discharge-weighted.  Specifically,  the 
denominator  used  to  calculated  each 
weight  represents  the  national  average 
charge  per  discharge  for  the  average 
patient  This  differs  from  the  current 
Medicare  methodology  under  which  the 
weights  are  hospital-weighted.  We  don't 


believe  this  will  affect  the  payment 
amount  since  payment  is  calculated  by 
multiplying  the  weight  by  the 
standardized  amount  which  is  al&o 
discharge-weighted.  In  order  to  calculate 
the  DRG  relative  weights  the  following 
procedures  will  be  followed. 

a.  Grouping  of  charges.  All  discharge 
records  in  the  database  will  be  grouped 
by  DRG  using  the  Medicare  grouper 
program. 

b.  Remove  DRGs  469  and  470.  DRGs 


469  and  470  represent  discharges  with 
m valid  data  or  diagnoses  insufficient  for 
DRG  assignment  purposes.  Therefore, 
we  will  remove  these  records  from  the 
database. 

c.  Indirect  medical  education 
standardization.  To  standardize  the 
charges  for  the  cost  effects  of  indirect 
medical  education  factors,  each  teaching 
hospital's  charges  will  be  divided  by  1.0 
plus  the  following  ratio  on  a  hospital- 
specific  basis: 


2.0  X 
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Initially,  the  number  of  interns  and 
residents  will  be  derived  from  the  most 
recently  available  HCFA  cost-report 
data,  and  the  number  of  beds  will  be 
those  reported  on  the  most  recent  AHA 
Annual  Survey  of  Hospitals.  In 
subsequent  recalculations  of  weights, 
the  data  will  be  available  on  the  annual 
reports  submitted  by  hospitals  to  the 
fiscal  intermediaries  (see  section  IV.E.3. 
of  this  preamble). 

d.  Calculation  of  DRG  average 
charges.  After  the  standardization  for 
indirect  medical  eduction,  an  average 
charge  for  each  DRG  category  will  be 
computed  by  summing  charges  in  a  DRG 
and  dividing  that  sum  by  the  number  of 
records  in  the  DRG. 

e.  Calculation  of  national  average 
charge  per  discharge.  A  national 
average  charge  per  discharge  will  be 
calculated  by  summing  all  charges  and 
dividing  that  sum  by  the  total  number  of 
records  from  all  DRG  categories. 

/.  DRG  relative  weights.  DRG  relative 
weights  will  be  calculated  for  each  DRG 
category  by  dividing  each  DRG  average 
charge  by  the  national  average  charge. 

3.  Procedures  for  DRGs  for  Which  a 
Weight  Cannot  Be  Calculated 

If  there  are  any  DRGs  which  have  no 
occurrences  in  the  data  base,  we  will 
use  the  Medicare  weight  until  we  are 
able  to  develop  a  weight  based  on 
CHAMPUS  data.  We  do  not  expect  this 
to  be  a  problem,  since  a  preliminary 
evaluation  of  a  partial  year's  data 
revealed  only  two  DRGs  with  no 
occxirrences.  Moreover,  such  DRGs 
would  occur  so  infrequently  that  their 
impact  would  be  negiligible. 


4.  Updating  DRG  Weights 

Medicare  is  required  to  adjust  the 
DRG  relative  weights  under  the 
Prospective  Pa\Tnent  System  armually  to 
ensure  that  the  weights  reflect  the  use  of 
new  technologies  and  other  practice 
pattern  changes  that  affect  the  relative 
use  of  hospital  resources  among  DRG 
categories.  If  Medicare  merely  adjusts 
existing  DRG  weights,  CHAMPUS  will 
update  its  weights  by  adjusting  them 
according  to  the  percentage  change 
(positive  or  negative)  in  each  Medicare 
weight.  If.  however,  a  new  DRG  is 
created.  CHAMPUS  will  calculate  a 
v\"eight  for  it  using  a  six-month  charge 
sample  [if  available]  and  the 
methodology  described  above.  In 
addition,  at  least  every  three  years 
CHAMPUS  will  recalculate  all  DRG 
weights  using  CHAMPUS  charge  data 
and  the  methodology  described  above. 

D.  Calculation  of  the  Adjusted 
Standardized  Amont 

The  adjusted  standardized  amount 
represents  the  adjusted  average 
operating  cost  for  treating  all 
CHAMPUS  beneficiaries  in  all  DRGs 
during  the  database  period.  This  figure 
involves  a  number  of  adjustments  which 
are  described  below.  The  CHAMPUS 
standardized  amount  does  not  uiciude 
any  regional  or  hospital-specific 
operating  cost  elements,  because 
CHAMPUS  charges  generally  represent 
a  small  percentage  of  each  hospital's 
total  revenues,  and  because  hospitals 
have  already  adjusted  their  operating 
practices  in  response  to  the  Medicare 
Prospective  Payment  System.  Moreover, 
these  distinctions  will  no  longer  be 
recognized  by  Medicare  when  the 
CHAMPUS  DRG-based  pa>'ment  system 
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is  implemented.  There  is  no  urban/rural 
distinction,  because  we  believe  the  cost 
variations  between  urban  and  rural 
hospitals  have  narrowed  considerably 
since  the  inception  of  the  Medicare 
Prospective  Payment  System. 

The  following  procedures  will  be 
followed  in  calculating  the  QiAMPUS 
adjusted  standardized  amount. 

1.  Apply  the  Cost  to  Charge  Ratio 

In  this  step  each  charge  is  reduced  to 
a  representative  cost  by  using  the 
Medicare  cost  to  charge  ratio.  We 
believe  use  of  this  ratio  to  reduce 
CHAMPUS  ratio.  We  believe  use  of  this 
ratio  to  reduce  CHAMPUS  charges  to 
costs  is  fully  justified.  First,  the  current 
charges  being  made  to  CHAMPUS 
include  a  number  of  costs  which  are  not 
actually  attributable  to  CHAMPUS 
beneficiaries,  and  the  Medicare  costs 
represent  an  identifiable,  justifiable,  and 
consistently-used  standard  for 
determining  government  payments  for 
health  care  services.  Second,  the  ratio 
has  been  denved  by  HCFA  based  on 
actual  reported  costs  and  charges  in 
5.573  hospitals  which  are  almost 
exclusively  the  same  hospitals  subject 
to  the  CliAMPUS  DRG-based  payment 
system.  Last,  the  ratio  represents 
hospital's  costs  for  providing  services  to 
Medicare  beneficiaries.  Since,  by 
definition,  our  beneficiaries  are  younger 
and  undoubtedly  healthier,  we  believe 
our  beneificiaries  would  actually  use 
fewer  hospital  resources  on  average  for 
the  same  diagnosis  than  Medicare 
beneficiaries.  Thus,  use  of  the  Medicare 
cost  to  charge  ratio  actually  has  a  built 
in  buffer  to  ensure  that  our  payments 
are  reasonable. 

The  Medicare  cost  to  charge  ratio  as 
published  in  the  Federal  Register  on 
September  3, 1986  is  .60. 

2.  Increase  for  Bad  Debts 

We  recognize  bad  debts  of  our 
beneficiaries  as  a  legitimate  hospital 
expense,  and  we  will  increase  the  base 
standardized  amount  by  .01  in  order  to 
reimburse  hospitals  for  bad  debt 
expenses  attributable  to  CHAMPUS 
beneficiaries.  We  believe  this  .01  factor 
(which  is  a  1.5  percent  increase) 
represents  our  share  of  hospitals'  bad 
debts  based  on  the  Health  Care 
Financing  Administration's  experience 
(as  reported  on  hospitals'  cost  reports) 
that  their  bad  debts  equal  slightly  less 
than  5  percent  of  cost-shares.  Since 
CHAMPUS  cost-shares  range  up  to  25 
percent  (depending  on  the  category  of 
beneficiary).  5  percent  of  that  amount  is 
approximately  1  percent  of  total 
allowable  amounts.  We  believe  this  is  a 
liberal  estimate  based  on  the  worst-case 
assumptions  that  our  bad  debt 


experience  would  be  as  bad  as 
Medicare's  and  that  all  beneficiaries  are 
retirees  or  their  dependents.  Actually,  a 
large  percentage  of  our  beneficiaries 
have  other  primary  insurance  or 
supplemental  coverage  and  are  not 
responsible  for  any  out-of-pocket 
expenses. 

3.  Update  for  Inflation 

Each  record  in  the  database  will  be 
updated  to  fiscal  year  1988  using  a 
factor  equal  to  1.07.  Thereafter,  any 
recalculation  of  the  adjusted 
standardized  amount  will  use  an 
infiation  factor  equal  to  the  hospital 
market  basket  index  used  by  HCFA  in 
their  Prospective  Payment  System. 

4.  Preliminary  Non-Teaching 
Standardized  Amount 

At  this  point  Indirect  medical 
education  costs  have  been  removed 
through  standardization  in  the  weight 


methodology  and  direct  medical 
education  costs  have  been  removed 
through  the  application  of  the  Medicare 
cost-to-charge  ratio  which  does  not 
include  direct  medical  education  costs. 
Therefore,  a  non-teaching  standardized 
amount  will  be  computed  by  dividing 
aggregate  costs  by  the  number  of 
discharges  in  the  database. 

5  Preliminary  Teaching  Standardized 
Amount 

A  separate  standardized  amount  will 
be  calculated  for  each  teaching  hospital 
to  reimburse  for  indirect  medical 
education  expenses.  This  will  be  done 
by  multiplying  the  non-teaching 
standardized  amount  by  1.0  plus  each 
hospital's  indirect  medical  education 
factor  (see  section  IV.C.2.C.  of  this 
preamble).  In  order  to  conform  to 
Medicare  procedures,  for  FY  1989  the 
following  formula  will  be  used  to 
determine  each  hospital's  indirect 
medical  education  factor. 
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6.  System  Standardization 

The  preliminary  standardized 
amounts  will  be  further  standardized 
using  a  factor  which  equals  total  DRG 
payments  using  the  preliminary 
standardized  amounts  divided  by  the 
sum  of  all  costs  in  the  database 
(updated  for  infiation).  To  achieve 
standardization,  each  preliminary 
standardized  amount  will  be  divided  by 
this  factor.  This  step  is  necessary  so  that 
total  DRG  system  outlays,  given  the 
same  distribution  among  hospitals  and 
diagnoses,  are  equal  whether  based  on 
DRGs  or  on  charges  reduced  to  costs. 

7.  Updating  the  Standardized  Amounts 

For  years  subsequent  to  the  initial 
year,  the  standardized  amounts  will  be 
updated  by  the  Medicare  annual  update 
factor,  unless  the  standardized  amounts 
are  recalculated. 

E.  Adjustments  to  the  DRG-Based 
Payment  Amounts 

There  are  several  adjustments  to  the 
basic  DRG-based  amounts  (the  weight 
multiplied  by  the  adjusted  standardized 
amount)  which  can  be  made. 

1.  Capital  Costs 

CHAMPUS  will  reimburse  hospitals 
their  actual  capital  costs  as  reported 
annually  to  the  CHAMPUS  fiscal 


Intermediary  (see  section  IV.E.3.  of  this 
preamble).  Payment  for  capital  costs 
will  be  made  annually  based  on  the 
ratio  of  CHAMPUS  inpatient  days  to 
total  inpatient  days  applied  to  the 
hospital's  total  allowable  capital  costs. 
Allowable  capital  costs  are  those 
specified  in  Medicare  Regulation  42  CFR 
413.130. 

a.  Capital  costs  include: 
i.  Net  depreciation  expense. 
ii.  Leases  and  rentals  (including 
license  and  royalty  fees)  for  the  use  of 
assets  that  would  be  depreciable  if  the 
provider  owned  them  outright  (except  in 
certain  cases). 

iii.  Betterments  and  improvements 
that  extend  the  estimated  useful  life  of 
an  asset  at  least  2  years  beyond  its 
original  estimated  useful  life  or  increase 
the  productivity  of  an  asset  significantly 
over  its  original  productivity. 

iv.  The  cost  of  minor  equipment  that 
are  capitalized  rather  than  charged  off 
to  expense. 

V.  Interest  expense  incurred  in 
acquiring  land  or  depreciable  assets 
(either  through  purchase  or  lease)  used 
for  patient  care. 

vi.  Insurance  on  depreciable  assets 
used  for  patient  care  or  insurance  that 
provides  for  the  payment  of  capital- 
related  costs  dunng  business. 


vii.  Taxes  on  land  or  depreciable 
assets  used  for  patient  care. 

viii.  For  proprietary  providers,  a 
return  on  equity  capital. 

b.  Servcies.  facilities,  or  supplies 
provided  by  supplying  organizations.  If 
services,  facilities,  or  supplies  are 
provided  to  the  hospital  by  a  supplying 
organization  related  to  the  hospital 
within  the  meaning  of  Medicare 
Regulation  42  CFR  413.17,  then  the 
hospital  must  include  in  its  capital- 
related  costs,  the  capital-related  costs  of 
the  supplying  organization.  However,  if 
the  supplying  organization  is  not  related 
to  the  provider  within  the  meaning  of 
§  413.17,  no  part  of  the  charge  to  the 
provider  may  be  considered  a  capital- 
related  cost  unless  the  services, 
facilities,  or  supplies  are  capital-related 
in  nature  and: 

i.  The  capital-related  equipment  is 
leased  or  rented  by  the  provider; 

ii.  The  capital-related  equipment  is 
located  on  the  provider's  premises;  and 

iii.  The  capital-related  portion  of  the 
charge  is  separately  specified  in  the 
charge  to  the  provider. 

2.  Direct  Medical  Education  Costs 

CIL\MPUS  will  reimburse  hospitals 
their  actual  direct  medical  education 
costs  as  reported  annually  to  the 
CHAMPUS  fiscal  intermediary  (see 
section  IV.E.3.  of  this  preamble).  Such 
direct  medical  education  costs  must  be 
for  a  teaching  program  approved  under 
Medicare  Regulation  42  CFR  413.85. 
Payment  for  direct  medical  education 
costs  will  be  made  annually  based  on 
the  ratio  of  CHAMPUS  inpatient  days  to 
total  inpatient  days  applied  to  the 
hospital's  total  allowable  direct  medical 
education  costs.  Allowable  direct 
medical  education  costs  are  those 
specified  in  Medicare  Regulation  42  CFR 
413.85. 

a.  Direct  medical  education  costs 
generally  include: 

i.  Formally  organized  or  planned 
programs  of  study  usually  engaged  in  by 
providers  in  order  enhance  the  quality 
of  care  in  an  institution. 

ii.  Nursing  schools. 

iii.  Medical  education  of 
paraprofessionals  (e.g.,  radiologic 
technicians). 

b.  Direct  medical  education  costs  do 
not  include: 

i.  On-the-job  training  or  olhei^ 
activities  which  do  not  involve  the 
actual  operation  or  support,  except 
through  tuition  or  similar  payments,  of 
an  approved  education  program. 

ii.  Patient  education  or  general  health 
awareness  program  offered  as  a  service 
to  the  community  at  large. 


3.  Information  Necessary  for  Payment  of 
Capital  and  Direct  Medical  Education 
Costs 

Any  hospital  subject  to  the 
CHAMPUS  DRG-based  payment  system 
which  wishes  to  be  reimbursed  for 
allowed  capital  and  direct  medical 
education  costs  must  submit  a  report  to 
the  CHAMPUS  fiscal  intermediary.  Such 
report  is  to  be  submitted  within  three 
months  of  the  end  of  the  hospital's 
Medicare  cost-reporting  period  and  shall 
cover  the  one-year  period  corresponding 
to  the  hosapital's  Medicare  cost- 
reporting  period.  The  first  such  report 
may  cover  a  period  of  less  than  a  full 
year — from  the  effective  date  of  the 
CHAMPUS  DRG-based  payment  system 
to  the  end  of  the  hospital's  Medicare 
cost-reporting  period.  All  costs  reported 
to  the  CHAMPUS  fiscal  intermediary 
must  correspond  to  the  costs  reported 
on  the  hospital's  Medicare  cost-report. 
(If  these  costs  change  as  a  result  of  a 
subsequent  audit  by  Medicare,  the 
revised  costs  are  to  be  reported  to  the 
CHAMPUS  fiscal  intermediary  within  30 
days  of  the  date  the  hospital  is  notified 
of  the  change.)  The  report  must  be 
signed  by  the  hospital  official 
responsible  for  verifying  the  amounts. 

The  following  information  must  be 
reported  to  the  CHAMPUS  fiscal 
intermediary. 

a.  The  hospital's  name. 

b.  The  hospitals  address. 

c.  The  hospital's  CHAMPUS  provider 
number. 

d.  The  hospital's  Medicare  provider 
number. 

e.  The  period  covered — this  must 
correspond  to  the  hospital's  Medicare 
cost-reporting  period. 

f.  Total  inpatient  days  provided. 

g.  Total  CHAMPUS  inpatient  days 
provided. 

h.  Total  allowable  capital  costs. 

i.  Total  allowable  direct  medical 
education  costs. 

j.  Total  full-time  equivalents  fon 

i.  Residents. 

ii.  Interns 

k.  Total  inpatient  beds  as  of  the  end  of 
the  cost-reporting  period.  If  this  has 
changed  during  the  reporting  period,  an 
explanation  of  the  change  must  be 
provided. 

1.  Title  of  official  signing  the  report. 

m.  Reporting  date. 

4.  Outliers 

CHAMPUS  will  adjust  the  DRG-based 
payment  to  a  hospital  for  atypical  cases. 
These  outliers  are  those  cases  that  have 
either  an  unusually  short  length-of-stay 
or  extremely  long  length-of-stay  or  that 
involve  extraordinarily  high  costs  when 
compared  to  most  discharges  classified 


in  the  same  DRG.  Recognition  of  these 
outliers  is  particularly  miportant,  since 
the  number  of  CHAMPUS  cases  in  many 
hospitals  is  relatively  small,  and  there 
may  not  be  an  opportunity  to  "average 
out"  DRG-based  payments  over  a 
number  of  claims. 

a.  Length-of-stay  outliers.  The 
CHAMPUS  DRG-based  payment  system 
uses  both  short-stay  and  long-stay 
outliers,  and  both  are  reimbursed  using 
a  per  diem  amount.  In  calculating  the 
per  diem  amount,  we  have  used  the 
geometric  mean  length-of-stay  instead  of 
the  arithmetic  mean  because  DRG 
length-of-stay  data  are  highly  skewed.  In 
each  DRG.  the  number  of  length-of-stay 
values  at  the  high  end  of  the  distribution 
are  not  matched  by  the  number  at  the 
low  end.  This  results  because  there  is  no 
upper  bound  to  possible  length-of-stay 
values,  yet  there  is  a  lower  bound  of 
zero.  Therefore,  the  geometric  mean 
serves  as  a  more  reliable  measure  of 
central  tendency  than  the  arithmetic 
mean  which  is  disproportionately 
affected  by  unbounded  values  at  the 
high  end  of  the  distribution.  Of  courses, 
the  geometric  mean  will  always  be 
lower  than  the  arithmetic  mean,  so  this 
will  serve  to  increase  the  per  diem 
amounts  paid  for  outliers. 

All  length-of-stay  outliers  will  be 
identified  by  the  fiscal  intermediary 
when  the  claims  are  processed,  and 
necessary  adjustments  to  the  payment 
amounts  will  be  made  automatically. 

;.  Short-stay  outliers,  (a)  Any 
discharge  with  a  length-of-stay  (LOS) 
less  than  1.94  standard  deviations  from 
the  DRGs  geometric  LOS  shall  be 
classified  as  a  short-stay  outlier.  In 
determining  the  actual  short-stay  cutoff, 
the  calculation  will  be  rounded  down  to 
the  nearest  whole  number,  and  any  stay 
equal  to  or  less  than  the  short-stay 
cutoff  will  be  considered  a  short-stay 
outlier. 

(b)  Short-stay  outliers  will  be 
reimbursed  at  200  percent  of  the  per 
diem  rate  for  the  DRG  for  each  covered 
day  of  the  hospital  stay,  not  to  exceed 
the  DRG  amount.  The  per  diem  rate 
shall  equal  the  DRG  amount  divided  by 
the  geometric  mean  length-of-stay  for 
the  DRG.  We  have  decided  to  use  200 
percent  of  the  per  diem  because  hospital 
costs  are  proportionately  higher  during 
the  initial  days  of  a  hospital  stay. 

ii.  Long-stay  outliers,  (a)  Any 
discharge  with  a  length-of-stay  (LOS) 
exceeding  the  lesser  of  1.94  standard 
deviations  or  17  days  from  the  DRG's 
geometric  LOS  will  be  classified  as  a 
long-stay  outlier.  In  determining  the 
actual  long-stay  cutoff,  the  calculation 
will  be  rounded  down  to  the  nearest 
whole  number,  and  any  stay  greater 
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than  the  long-»Uy  cutoff  wiil  be 
considered  a  long  stay  outlier 

(b)  Lon^-stay  outliere  will  be 
reimbxirsed  the  DRG-based  amount  plm 
80  percent  of  the  per  diem  rale  for  the 
DRG  for  each  covered  day  of  care 
beyond  the  long-stay  ouLl»er  mtuff.  The 
per  diem  rate  will  equal  the  DRG 
amount  divided  by  the  geometric  mean 
length-of-stay  for  the  DKG. 

b.  Cast  outliers.  Any  discharge  which 
does  not  meet  the  length-of-stay  outlier 
criteria  and  has  standardized  costs  that 
exceed  a  threshold  of  the  greater  of  two 
times  the  DRG-based  amount  or  $13,.')00 
will  be  classified  as  a  cost  outlier  The 
standardized  costs  will  be  calculated  by 
multiplying  the  total  charges  by  .66  and 
adjusting  this  amount  for  indirect 
medical  education  costs  by  using  the 
procedures  in  section  IV.C.2.C.  of  this 
preamble.  Cost  outliers  will  be 
reimbursed  the  DRG-based  amount  plus 
60  percent  of  all  costs  exceeding  the 
threshold.  Additional  payment  for  cost 
outliers  will  be  made  only  upon  request 
by  the  hospital. 

F.  Example  DRG  Weights  and  Adjusted 
Standardized  Amount 

For  example  purposes  only,  we  have 
calculated  sample  DRG  weights  and  the 
adjusted  standardized  rate  from  a 
database  similar  to  that  which  will  be 
used  to  calculate  the  final  weights  and 
rates.  The  database  we  used  was  for 
less  than  a  full  year  and  consisted  of 
claims  from  19fl6.  While  these  sample 
DRG  weights  and  adjusted  standardized 
rate  should  approximate  the  final 
weights  and  rate,  we  expect  some 
changes  to  occur  Table  1  at  the  end  of 
this  Notice  of  Proposed  Rulemiiking 
contains  the  sample  weights  for  the  top 
25  DRGs  (by  frequencTy)  along  with  the 
geometric  mean  length-of  stay  for  each. 
We  have  also  provided  the  Medicare 
weight  for  each  DRG  for  comparison 
purposes.  Table  1  also  provides  the 
sample  adjusted  standardized  amount. 

V.  Charges  to  Beneficiarias 

A.  Cost-Shares 

1.  Purpose  of  Cost-Share 

CHAMPUS  beneficiaries  are  required 
by  law  to  make  a  contribution  tro  the 
cost  of  hospital  services.  It  has  always 
been  the  intent  that  the  cost-sharing 
responsibility  be  less  for  dependents  of 
active  duty  members  than  for  other 
classes  of  beneficiaries  Thus,  the 
inpatient  cost  share  for  dependents  of 
active  duty  members  has  been  a 
relatively  minor  per  diem  amount,  while 
Other  beneficiaries  were  required  to  pay 
25  percent  of  the  allowed  amounts 
Under  DRG-based  reimbursement. 
•hough,  payment  of  a  percentage  of  the 
allowed  amount  can  result  in  vastly 


different  cost-share*  than  uixier  a 
reiinbursem(?nt  system  based  oo  billed 

charges  Under  a  test  of  DRG-based 
reimbursement  which  we  conducted  in 
South  Carolina,  we  encountered 
instances  where  the  cost-share 
calculated  at  25  percent  of  the  DRG- 
based  amount  exceeded  the  hospital's 
billed  charge.  We  have,  therefore, 
revised  the  cost-sharing  requu^ments 
for  beneficiaries  other  than  dependents 
of  active  duty  members  for  services 
subject  to  the  CliAMFUS  DRG-based 
payment  system.  There  is  no  charge  to 
the  cost-sharing  requirements  for  these 
beneficiaries  for  services  which  are 
exempt  from  the  dlAMPUS  DRG-based 
payment  system  or  for  services  in 
exempt  hospitals  or  in  other  institutional 
providers.  The  revised  procedures  are 
intended  to: 

a.  Result  in  approximately  the  same 
total  cost-sharing  percentages  as  under 
the  current  procedures.  Thus,  while  the 
percentage  may  be  different  in 
individual  cases,  on  average  the 
percentage  will  be  essentially  the  same. 

b.  Eliminate  or  minimize  instances  m 
which  the  CliAMPUS  bencfiaary  pays 
more  under  the  QIAMPUS  DRG-based 
payment  system  than  under 
reimbursement  based  on  billed  charges 

c.  Maintain  the  current  distinction  in 
cost-sharing  between  dependents  of 
active  duty  members  and  other  classes 
of  beneficiaries. 

d.  Include  incentives  to  coatrol 
utilization. 

e.  Be  easily  understood  by 
beneficiaries  and  easy  for  fiscal 
intermediaries  to  administer. 

2.  Calculation  of  Cost-Share  Amounts 
for  Beneficiaries  Other  Than 
Dependents  of  Active  Duty  Members 

a.  The  cost-share  will  be  a  specific  per 
diem  amount  The  per  diem  amount  will 
be  calculated  as  follows: 

j.  Determine  the  total  charges  for 
services  subject  to  DRG-based  payment 
for  beneficiaries  other  than  dependents 
of  active  duty  members  during  the  same 
database  period  used  for  detemiining 
the  DRG  weights  and  rales. 

ii.  Reduce  the  total  charges  to  costs  by 
using  the  Medicare  cost  to  charge  ratio 
(plus  the  .01  factor  for  bad  debU)  used 
in  determining  the  adjusted 
standardized  amount  in  section  IVD.l. 
of  this  preamble. 

iii.  Divide  this  amount  by  the  total 
number  of  patient  days  for  these 
beneficiaries.  This  amount  will  be  the 
average  cost  per  day  for  these 
beneficiaries. 

iv.  Multiply  this  amount  \iy  .25.  In  this 
way  total  cost  shanng  amounts  will 
cortinue  to  be  25  percent  of  the 
CHAMPUS-determined  allowable 


amount  This  ts  the  per  diem  cost  aha  re 
to  be  used  for  theae  benefiaanes 

b.  The  per  diem  amount  will  be 
required  for  each  actual  day  of  the 
benefiaary's  hospital  stay  except  for  the 
day  of  discharge. 

c  As  we  did  for  the  DRG  weights  ai»d 
adjusted  standardized  amoimt,  we  have 
calculated  a  sample  per  diem  cost-share. 
The  sample  per  diem  amount  is  $128.45. 
We  are  providing  this  amount  for 
informaluMi  only,  since  we  also  expect  it 
to  change  somewhat  when  we  publish 
the  final  rule 

3  Cost  Shares  for  Dependents  of  Active 
Duty  Members 

No  changes  will  be  made  to  the  cost- 
sharing  requirements  for  dependents  of 
active  duty  members. 

B.  Sen-ices  or  Supplies  Specifically 
Excluded  from  Payment 

Charges  for  services  and  supplies 
specifically  excluded  from  CHAMPLfS 
payment  and  which  are  not  related  to 
the  treatment  regimen  (e.g.,  private  room 
accommodation  difTerentia!  if  the 
private  room  was  not  medically 
necessary  and  was  requested  by  the 
beneficiary',  or  television  charges)  will 
be  the  rcsponsibihty  of  the  beneficiary. 

C.  Hospital  Days  Beyond  that  Deemed 
Medically  Necessary 

Under  the  CHAMP^rS  DRG-based 

payment  system,  the  DRG  amount  ts 
considered  full  payment  for  any  hospital 
stay  up  to  the  long-stay  outlier  cutoff  as 
described  m  section  IV.E.4  a.ii.  of  this 
preamble  Any  charges  for  days  beyond 
the  long-stay  outlier  cutoff  which  are 
deemed  not  medically  necessary  will  be 
the  responsibility  of  the  benefiaary 

VI.  Admission  and  Quality  Review 

A.  Objectives  of  Review  System 

1.  To  ensure  that  the  services 
provided  are  reasonable  and  necessary 
for  the  care  or  treatment  of  the 
particular  patient  and  are  provided  at  an 
appropriate  level  of  provider. 

2.  To  determine  whether  patterns  of 
inappropriate  admissions  or  other 
practices  exist  which  indicate  abuse, 
including  an  intent  to  circumvent  the 
CHAMPUS  DRG-based  payment 
system. 

3.  To  enforce  statutory  exclusions 
which  are  medically  related. 

B.  Responsibility  for  Review 

The  admission  and  quality  review 
requirements  under  the  CHAMPUS 
DRG-based  payment  system  are  based 
on  and  generally  duphcate  those  under 
the  Medicare  prospective  payment 
system.  This  function  will  be  performed 
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under  contract  by  professional 
organizations  which  are  qualified  to 
conduct  admission  and  quality  reviews. 

C.  Hospital  Cooperation 

All  hospitals  which  particpate  in 
CHAMPUS  and  submit  claims  to  the 
fiscal  intermediaries  are  required  to 
provide  all  information  necessary  for  the 
review  activity  to  comply  with  its 
responsibilities.  Therefore,  hospitals  are 
required  to  provide  all  the  information 
needed  to  perform  the  review  functions 
outlined  in  this  section.  A  hospital 
which  does  not  cooperate  in  this  activity 
will  be  subject  to  termination  as  a 
CHAMPUS-certified  provider. 

D-  Areas  of  Review 

Reviews  are  required  in  the  following 
areas: 

1.  Admissions 

The  following  areas  will  be  reviewed 
to  determine  whether  inpatient  care  is 
medically  necessary  and  whether 
services  were  delivered  in  the  most 
appropriate  setting. 

a.  All  transfers  of  CHAMPUS 
beneficiaries  from  a  hospital  or  hospital 
unit  subject  to  the  CHAMPUS  DRG- 
based  payment  system  to  another 
hospital  or  hospital  unit. 

b.  All  CHAMPUS  admissions  to  a 
hospital  or  hospital  unit  subject  to  the 
CHAMPUS  DRG-based  payment  system 
which  occur  within  seven  calendar  days 
of  discharge  from  a  hospital  or  hospital 
unit  subject  to  the  CHAMPUS  DRG- 
based  payment  system 

c.  All  CHAMPUS  cases  under  review 
for  any  other  reasons. 

d.  A  5  percent  random  sample  of  all 
other  CHAMPUS  admissions  for  each 
hospital  subject  to  the  CHAMPUS  DRG- 
based  payment  system.  If  the  number  of 
unnecessary  CHAMPUS  admissions  for 
a  hospital  is  more  than  2.5  percent  of 
this  sample  or  three  cases  (whichever  is 
greater)  for  any  quarter,  all  CHAMPUS 
admissions  for  that  hospital  must  be 
reviewed  during  the  following  quartef^-^ 

e.  All  CHAMPUS  admissions  in  tny 
DRGs  which  have  been  specifically 
Identified  by  OCHAMPUS.  Review  of 
these  admissions  must  be  performed  on 
a  prepayment  basis. 

2.  Admission  Pattern  Monitoring 

In  order  to  ensure  that  discharges  are 
appropriate,  admissions  will  be 
reviewed  for  those  hospitals  identified 
as  having  significant  increases  in 
quarterly  discharges. 

3.  DRG  Validation 

The  review  activity  will  be 
responsible  for  ensuring  that  the 
diagnostic  and  procedural  information 


reported  by  hospitals  on  CHAMPUS 
claims  which  is  used  by  the  fiscal 
intermediary  to  assign  claims  to  DRGs  is 
correct  and  matches  the  information 
contained  in  the  medical  records.  In 
order  to  accomplish  this,  the  following 
review  activities  will  be  done. 

a.  Review  100  percent  of  all  claim 
adjustments  submitted  by  hospitals 
which  result  in  the  assignment  of  a 
higher  weighted  DRG. 

b.  Review  100  percent  of  all  claims 
classified  as  DRG  468. 

c  The  requirements  for  physician 
certification  as  to  the  major  diagnoses 
and  procedures  and  the  physician's 
acknowledgement  of  annual  receipt  of 
the  penalty  statement  as  contained  in 
the  Medicare  Regulation  42  CFR  412,46 
must  be  met  for  all  CHAMPUS  claims 
subject  to  the  CHAMPUS  DRG-based 
payment  system. 

d.  Review  a  sample  of  claims  each 
quarter  for  each  hospital  based  on  the 
following  schedule. 
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4,  Outlier  Review 

Reviews  will  be  performed  on  50 
percent  of  the  claims  which  qualify  for 
additional  payment  as  a  long-stay 
outher  or  as  a  cost-outlier  for  each 
hospital  subject  to  the  CHAMPUS  DRG- 
based  payment  system.  The  review  must 
ensure  that  the  additional  days  or  costs 
were  medically  necessary  and  met  all 
other  requirements  for  CHAMPUS 
coverage.  In  addition,  all  claims  which 
qualify  as  short-stay  outliers  will  be 
reviewed  to  ensure  that  the  admission 
was  medically  necesssary  and  that  the 
discharge  was  not  premature. 

5.  Procedure  Review 

All  claims  for  procedures  identified  by 
OCHAMPUS  as  subject  to  a  pattern  of 
abuse  will  be  reviewed. 

E.  Fiscal  Intermediary  Actions  as  a 
Result  of  Review 

1,  Findings  Related  to  Individual  Claims 

When  it  is  determined  through  the 
review  process  that  a  hospital  has 
misrepresented  admission,  discharge,  or 
billing  information,  or  has  taken  an 
action  that  results  in  the  unnecessary 
admission  of  an  individual  entitled  to 
benefits,  unnecessary  multiple 


admissions  of  an  individual,  or  other 
inappropriate  medical  or  other  practices 
with  respect  to  beneficiaries,  the  fiscal 
intermediary  shall  as  appropriate: 

a.  Recoup  (in  whole  or  in  part)  .iny 
amounts  paid  for  the  mpatient  hospital 
services  related  to  such  an  urmecessary 
admission  or  subsequent  readmission 
and  provide  the  hospital  with  a  notice  of 
appeal  rights;  or 

b.  Require  the  hospital  to  take  other 
corrective  action  necessary  to  prevent 
or  correct  the  inappropriate  practice. 

c.  NoUfy  OCHAMPUS.  Office  of 
Program  Integrity,  of  all  such  actions. 

2.  Findings  Related  to  a  Pattern  of 
Inappropriate  Practices 

In  all  cases  where  detection  is  made 
of  a  pattern  of  inappropriate  admissions 
and  billing  practices  that  have  the  effect 
of  circumventing  the  CHAMPUS  DRG- 
based  payment  system,  the 
OCHAMPUS,  Office  of  Program 
Integrity,  will  be  notified  of  the  hospital 
and  practice  involved. 

VII.  Application  of  Double  Coverage 
Rules 

Normal  double  coverage  procedures, 
as  contained  in  section  199.8  of  DoD 
6010.8-R  and  m  OCHAMPUS 
implementing  instructions,  are  to  be 
followed  with  the  following 
modification.  In  all  double  coverage 
situations,  payment  shall  be  based  on 
the  DRG  amount  Where  the  DRG 
amount  is  greater  than  the  billed  amount 
and  the  pnmary  insurance  has  paid  the 
full  billed  charge,  CHAMPUS  will  pay 
the  difference  up  to  the  DRG  amount. 
Conversely,  if  the  DRG  amount  is  less 
than  the  billed  charge,  CHAMPUS  shall 
make  no  payment  if  the  primary 
insurance  has  paid  an  amount  equal  to 
or  greater  than  the  DRG  amount 

VIII.  Appeals 

The  procedures  contained  in  section 
199.10  of  DoD  6010.8-R  apply  to  appeals 
regarding  the  CHAMPUS  DRG-based 
payment  system.  Since  the  following 
areas  are  established  by  regulation, 
appeals  are  not  available  for 
controversies  regarding  the 
establishment  of 

A.  Diagnosis  related  groups  (DRGs); 

B.  The  methodology  for  the 
classification  of  inpatient  discharges 
within  the  DRGs;  or 

C.  Appropriate  weighting  factors  that 
refiect  the  relative  hospital  resources 
used  with  respect  to  discharges  within 
each  DRG. 
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IX.  Other  Kequirad  lolonnstioa 

A.  Effective  Date 

The  procedures  contained  in  this 
proposed  nile  are  to  be  appHcable  to  all 
admi»«ione  orrumns  on  w  aher 
October  1   1987,  except  for  diiwns  for 
services  provKied  m  Hawaii. 
ImplementaHor  of  these  procBckiren  in 
Hawan  wili  be  delayed  to  comcide  with 
the  start-work  date  for  tiK  oontraclor  for 
Hawaii  under  the  CHAMPIIS  Re{*mn 
Initiative.  We  e»tuiwte  this  wiU  occur  in 
April  1988. 

B  Paperwork  R^uctkm  Act 

Section  IV.E.3  of  this  preamble 
describes  a  reporting  re^iarentenl  which 
is  subject  to  the  proviwonB  of  the 
Paperworlt  Reduction  Ac:t  of  1980  |44 
LI  S.C  3507V  As  re<juired  by  fh»»  Act. 
CKZHAMPUS  has  requested  Office  of 
.Vtanaj^ement  and  ^xl^et  (OMB) 
approval  uf  these  requirementt. 

C.  Coordination  of  Proposed  Rule 

This  amendment  la  beinfj  published  in 
the  Federal  Register  for  proposed 
rulemal^mx  at  the  same  time  it  is  being 
coordinated  within  the  Department  of 
Defense  and  with  other  interested 
agencies  so  that  consideration  of  both 
internal  and  external  comments  and 
publica«Ki«  of  the  final  rule  can  be 
expedited. 

IX.  Impact  Analysfa 

A.  Executive  Order  12291  and  the 
Regulatory  Flexibility  Act 

Executive  Onler  122Jn  requm-s  that  a 
regulatory  impact  analysis  be  performed 
on  any  me  for  rule  A    major  rule"  is 
defioeii  as  one  which  would 

Reauit  m  annual  effe<,t  on  the  national 
economy  of  SllX)  milhoa  or  more; 

Result  in  a  mator  increase  in  coata  of 
prices  for  consumers,  any  industries, 
any  government  agencies,  or  any 
geographic  regions;  or 

Have  significant  adverse  effects  on 
competition,  employment,  investment 
productivity,  innovation  or  on  the  ability 
of  U.S.-based  enterprises  to  compete 
with  forevgn-baaed  enterprises  m 
domestic  or  import  markets. 

The  Regulatory  Flexibility  Act 
requires  that  each  federal  agency 
prepare,  and  make  available  for  public 
comment,  a  regulatory  flexibility 
analysis  when  the  agency  issues 
regulation  which  would  have  a 
significant  impact  on  a  »tsbstsntJ»H 
number  of  -«mall  entities  For  purposes  of 
the  Regulatory  Flexibihfv  Act.  we 
consider  small  entities  to  include  .«11 
nonprofit  and  njost  for  profit  ho«pitaLs. 

Under  both  the  Ejtecutive  Order  and 
the  Regulatory  Flexibility  Act.  such 
analyses  must,  when  prepared,  exanrine 


regulatory  alteraatives  wKicb  rumniLze 
unnecessary  burtien  or  o4k«wis«  iMSure 
that  reguleliona  are  coel-eftective. 

We  are  treating  thia  proposed  rule  as 
a  ma)or  rule  uuder  txecative  Order 
IZZiM.  since  we  antiapate  that  the 
changed  reimburse naeiit  procedures 
required  by  ihu  proposed  niie  will  result 
in  annual  proftraro  **yua^  exceeding 
$100  milLon.  Tha  Department  of  Defense 
Authorization  Act.  ti»4,;whjch  provides 
the  authority  for  CllAMt'US  to  use  a 
DRG-based  payment  system,  allows 
some  admuuatratjve  discretion  in  the 
implementation  of  such  a  reimburse  me  nt 
system.  Thereforn.  this  analysis 
examines  the  ma^jr  features  of  the 
system  and  the  rationale  for  each. 

Because  of  the  exlenaive  changes  this 
proposed  rule  will  cause  in  our  methods 
for  paying  for  inpatient  hospital 
services,  we  are  providing  the  following 
discussion  which,  when  combined  with 
the  rest  of  this  preamble,  constitutes  a 
preliminary  regulatory  impact  analysw 
and  a  preliminary  and  voluntary 
regulatory  impact/flexibility  analysis. 
We  solicit  comments  and  f«c»»»al 
information  that  would  enable  us  to 
descnbe  and  quantify  in  greater  detail 
the  effects  of  the  rule  in  the  final  rule. 

B.  The  Problem  of  Increased  CHAMPUS 
Costs 

The  rapidly  rising  costs  of  health  care 
have  been  the  focus  of  numerous  studies 
and  have  resulted  m  many  efforts  to 
curb  the  rise.  Most  notable  of  these 
efforts  is  the  implementation  of  the 
Medicare  Prospective  Payment  System 
(PPSl  which  was  implemented  in 
October  1983  Althongh  the  PPS  was 
required  to  be  "budget  nenfral."  it  has 
had  a  significant  impact,  not  only  on 
Medicare,  but  also  on  the  delivery  of 
health  care  services  to  the  pnWtc  as  a 
whole  OlAMPl'S  has  imqoesfionahly 
benefitted  from  this  m  certain  respects. 
but  nevertheless  our  coals  ctjntinoe  to 
rise  at  an  unaccpptable  rate  For 
example,  a  companson  of  OfAMPl'S 
data  for  FY  1985  to  FY  1983  shows  that, 
while  the  number  of  admissions  and  the 
average  length-of  stay  have  decreased, 
the  cost  per  admission  has  increased 
19.4  percent,  the  cost  per  inpatient  day 
has  increased  26  2  percent  and  total 
CHAMPUS  expenditures  for  mpatient 
care  increased  111  percent.  This  trend 
continued  into  FY  1988  with  total 
hospital  costs  increasing  19  0  percent 
from  FY  196S  altho^h  admissions 
dunng  thai  year  also  increased  t)y  nine 
percent  Average  k-ngth-ol-sUy 
remained  the  same. 

We  rttlnlnjte  these  increases  to 
several  factors.  The  first  is  mflatioa  but 
sinoe  inflation  ui  the  ecoouray  as  a 
whole  has  slowed  considerably,  Us  role 


in  the  increases  is  minor.  A  second 
conteibuting  factor  is  the  abaeuce  orf 
traditional  supply  and  demand  forces 
operating  to  curb  excessive 
expenditures,  although,  like  inflation, 
this  has  been  checked  somewhat  in 
recent  years,  particslarly  by  the 
Medicare  PPS  and  other  similar 
programs.  A  third  factor  which  is 
significant  is  CHAMPirS'  practice  or 
reimbursing  hospitals  baaed  on  their 
billed  charges.  This  creates  no  incentive 
for  hospitals  to  control  costs,  and,  in 
fact,  creates  the  opposite  inoentrve.  This 
ties  into  the  fourth  factor  which  is  cost- 
shifting  to  billed  charge  payers  auch  as 
CHAMPUS  from  other  third-party 
payers  which  have  placed  limitations  on 
payments. 

C.  A  DRG-Based  Payment  System 
Represents  the  Best  Resolution  of  the 
Problem  of  Increasing  Costs 

There  can  be  no  doubt  that  the 
Medicare  PPS  has  significantly  affected 
the  deliverv  of  hospital  services  in  the 
Umted  States.  The  CHAMPTtS  DRG- 
based  payment  system  closely 
resembles  the  Medicare  system  and  will 
benefit  from  the  same  advantages.  Of 
particular  importance,  it  will  enable  us 
to  set  out  reimbursement  levels  to  more 
closely  equal  hospitals'  costs  of 
providing  services  to  our  beneficiaries, 
and  it  will  enable  us  to  avoid  the 
increases  in  charges  resulting  from  cost- 
shifting  which  results  in  CHAMPUS 
subsidizing  non-CHAMPUS  patients 
We  fully  intend  to  reimburse  hospitals 
the  costs  of  providing  care  to  our 
beneficiaries,  but  in  order  to  maintain 
the  level  of  benefits  offered  by 
CHAMPUS  under  increasing  budgetary 
constraints,  it  is  incumlient  upon  us  to 
implement  steps  to  control  our  costa. 

D.  Economic  Impacts 

In  this  section  we  will  discuss  the 
impact  on  hospitals,  on  our 
beneficianes,  and  on  CHAMPUS 
operations 

1.  Hospital  Impact 

Since  the  Medicare  PPS  has  been  in 
operation  for  well  over  three  years,  we 
believe  hospitals  have  adjusted  iheir 
operations  to  accommodate  it. 
Therefore,  we  anticipate  few,  if  any, 
changes  m  hospital  operations  as  a 
result  of  our  implementation  of  the 
CKAMPUS  DRG-baaed  payment 
system  There  may  be  some  hospitals 
which  serve  a  large  number  of 
CHAMPUS  beneficiaries  and  relatively 
few  Medicare  beneficiaries,  and  the 
impact  on  ihae  hospitals  operations 
may  be  greater,  bwt  we  expect  such 
hospitals  to  be  very  few.  Moreover,  we 


believe  some  of  the  distinctions  used 
during  the  Medicare  PPS  transition 
period,  such  as  rural/urban,  hospital- 
specifia  and  regional  differentiations, 
are  not  necesaary  for  the  CHAMPUS 
DRG-baaed  payment  system,  because 
CHAMPUS  charges  generally  represent 
a  small  percentage  of  each  hospital's 
total  revenues  and  because  hospitals 
have  already  adjusted  their  operating 
practices  in  response  to  the  Medicare 
PPS  Moreover,  the  end  of  Medicare's 
phase-in  period  which  recognized  the 
regional  and  hospital-specific 
distinctions  will  approximately  coincide 
with  the  effective  date  of  the  CHAMPUS 
DRC-based  payment  system. 

The  primary  impact  of  the  CHAMPUS 
DRG-based  payment  system  will  be  in 
the  immediate  reduction  of  total 
CHAMPUS  payments  to  hospitals  It 
will  also  give  us  the  ability  to  control 
increases  in  costs  in  the  future.  Because 
the  CHAX4PUS  DRG-based  payment 
system  is  modeled  on  the  Medicare  PPS, 
CHAMPUS  payments  for  our 
beneficiaries  will  be  more  proportionate 
to  Medicare  payments  for  Medicare 
beneficiaries.  In  addition.  CHAMPUS 
will  no  longer  pay  those  amounts  which 
have  been  shifted  to  charge  payers 
because  of  payment  limitations  imposed 
by  various  states  and  other  third-party 
payers.  We  have  estimated  as  much  as 
14  percent  of  CHAMPUS  payments  are 
the  result  of  such  cost-shifting. 

The  CHAMPUS  DRG-based  payment 
system  includes  a  number  of  provisions 
and  procedures  which  we  believe  help 
to  mitigate  its  impact  on  hospitals. 
These  include: 

a.  Use  of  Medicare  cost  to  charge 
ratio.  The  base  from  which  the 
standardized  amounts  are  calculated  is 
66  percent  of  charges.  This  is  the 
Medicare  cost  to  charge  ratio  which  was 
published  in  the  Federal  Register  on 
September  3, 1986.  Since  hospitals' 
charges  to  third-party  payers  are 
consistent,  this  provides  us  an  excellent 
representation  of  CHAMPUS  costs  to 
hospitals.  Moreover,  it  represents  those 
costs  which  have  been  identified, 
through  statute  and  regulation,  as 
reimbursable  under  the  major 
government  program.  At  the  same  time, 
this  ratio  is  derived  from  claims  for 
Medicare  beneficiaries.  Since  our 
beneficiaries  are  considerably  younger 
and  generally  healthier  on  average,  we 
believe  that  an  average  CHAMPUS 
beneficiary  would  use  fewer  hospital 
resources  than  an  average  Medicare 
beneficiary  classified  under  the  same 
DRG.  Therefore,  by  using  the  Medicare 
cost-to-charge  ratio,  we  are  able  to 
include  a  buffer  amount  to  ensure  that 
our  payments  are  reasonable. 


b.  Bod  debts.  In  order  to  recognize  our 
share  of  hospitals'  bad  debts,  we  have 
mcreaaed  the  base  amount  for  the 
standardized  amounts  from  .86  to  .67. 
This  is  an  increase  of  about  1.5  percent 
which  is  actually  more  than  our  share  of 
bad  debts  (see  section  ni.D.2.  of  this 
preamble). 

c.  Use  of  CHAMPUS-specific  weights. 
We  recognize  that,  because  of  the 
differences  between  our  beneficiaries 
and  Medicare's  beneficiaries,  their 
relative  reaoorce  consumption  in  the 
various  DRGs  will  be  different.  The 
foUoviring  table  demonstrates  these 
differences  based  on  sample  CHAMPUS 
weights  which  were  calculated  from  a 
nine-month  claims  sample. 
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In  order  to  ensure  that  the  payment 
amounts  used  in  the  CHAMPUS  DRG- 
based  payment  system  are  reasonable 
for  our  beneficiaries,  we  will  calculate 
DRG  weights  horn  CHAMPUS  claims 
data  only. 

d.  Capital  and  direct  medico! 
education  costs.  In  one  CHAMPUS 
study  of  the  largest  inpatient  CHAMPUS 
hospitals,  we  found  that,  as  a 
percentage  of  total  expenses,  capital 
costs  ranged  from  2.4  percent  to  20.5 
percent.  In  the  same  study  we  found  that 
direct  medical  education  coats  vary  from 
0  percent  to  B.1  percent  of  total 
expenses.  We  recognize  these  are 
expenses  which  apply  to  our 
beneficiaries.  Moreover,  at  present  there 
is  no  equitable  way  to  reimburse 
hospitals  for  these  costs  on  a  uniform 
basis  which  would  not  unduly  penalize 
certain  hospitals.  The  CHAMPUS  DRG- 
based  payment  system,  therefore, 
includes  procedures  for  hospitals  to 
report  their  total  capital  and  direct 
medical  education  costs  to  CHAMPUS 
and  be  reimbursed  CHAMPUS'  share 
based  on  the  ration  of  CHAMPUS 
inpatient  days  to  total  inpatient  days. 

e.  Psychiatric  services.  We  believe 
the  application  of  DRG-based 
reimbursement  to  psychiatric  services 
will  prodice  inequitable  results.  While  a 
DRC-based  payment  for  a  particular 


psychiatric  service  would  probably 
result  in  reasonable  total  reimbursement 
over  an  extended  penod  and  for  a 
number  of  claims,  we  arc  concerned  that 
there  are  too  many  variables  to  include 
them  at  this  time.  The  lengtb-of-stay  for 
a  single  psychiatric  DRG  can  var>' 
widely,  as  can  the  resources  used  in 
treatment.  As  a  result,  individual 
hospitals  may  not  be  able  to  use  the 
averaging  effect  which  is  basic  to  DRG- 
based  reimbursement  The  problems  this 
can  cause  are  particularly  acute  in 
CHAMPUS.  because  we  have  extensive 
psychiatric  benefits — 18.5  percent  of 
total  FY  1985  inpatient  CliAMPUS  cosU 
were  for  mental  health  services.  Based 
on  the  above,  we  have  exempted  all 
psychiatric  services — DRGs  424  through 
432— from  the  CHAMPUS  DRG-based 
payment  system. 

/.  Substance  abuse  services.  For  the 
same  reasons  as  for  psychiatric  services, 
we  have  exempted  all  substance  abuse 
services— DRGs  433  through  438— from 
the  CHAMPUS  DRG-based  payment 
system, 

2.  Beneficiary  Impact 

The  CHAMPUS  DRG-based  payment 
system  will  benefit  our  beneficiaries  and 
the  procedures  in  this  proposed  rule 
contain  various  provisions  to  protect 
them. 

a.  Cost-sharing  amounts.  The  cost- 
sharing  provisions  under  the  CHAMPUS 
DRG-based  payment  system  are 
structured  so  that  beneficiaries  are  still 
responsible  on  average  for  the  same 
proportion  of  allowed  costs.  There  will 
be  no  effect  on  dependents  of  active 
duty  members  m  this  regard,  but  on 
average  all  other  beneficianes  will  be 
required  to  pay  smaller  cost-sharing 
amounts,  since  the  allowed  amounts  will 
be  reduced. 

b.  Calculation  of  cost-shares  for 
beneficairies  other  than  dependents  of 
active  duty  members.  We  conducted  a 
test  of  DRG-based  reimbursement  in 
South  Carolina  from  September  1, 1984, 
through  August  31. 1985  One  of  the  most 
significant  findings  of  that  test  was  that 
the  calculation  of  cost-shares  for 
beneficiaries  other  than  dependents  of 
active  dut>'  members  must  be  revised. 
Currently  these  beneficianes'  cost-share 
is  25  percent  of  the  allowed  amount 
which  is  generally  nearly  equal  to  the 
billed  amount.  During  the  test  we  found 
that  under  a  DRG-based  payment 
system  the  DRG-based  amcmt 
sometimes  greatly  exceeded  the 
hospital's  billed  charge,  resulting  in  a 
cost-share  equal  to.  and  sometimes 
exceeding,  the  billed  charge.  In  order  to 
prevent  this  inequity,  this  proposed  rule 
revises  the  cost-sharing  procedures  for 
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these  benenciaries  to  require  a  standard 
per  diem  amount  for  services  provided 
by  hospitals  subject  to  the  CHAMPUS 
DRG-based  payment  system  (see  section 
IV.A.  of  this  preamble). 

3.  Operational  Impact 

Fiscal  intermediaries  will  have  to 
make  significant  changes  to  their 
existing  claims  processing  systems  in 
order  to  implement  the  CHAMPUS  DRG- 
based  payment  system.  An  OCHAMPUS 
negotiation  team  will  be  established  to 
negotiate  reimbursement  of  costs  with 
the  fiscal  intermediaries. 

E.  Conclusion 

We  believe  that  this  proposed  rule 
meets  the  objectives  of  the  Regulatory 
Flexibility  Act. 

Us!  of  Subjects  in  32  CFR  Part  199 

Claims.  Handicapped,  health 
insurance.  Military  personnel. 

PART  199— lAMENDEDl 

Accordingly.  32  CFR  Part  199  is 
amended  as  follows: 

1.  The  authority  citation  for  Part  199 
continues  to  read  as  follows: 

Authority:  10  U.S.C.  1079, 1086.  5  U.S.C.  301. 

2.  Section  199.2  is  amended  by 
revising  paragraph  (b)  to  add  the 
following  definitions  in  alphabetical 
order: 

§  199.2     Definitions. 

(b)  *  *  • 

CHAMPUS  DRGBased  Payment 
System.  A  reimbursement  system  for 
hospitals  which  assigns  prospectively- 
determined  payment  levels  to  each  DRG 
based  on  the  average  cost  of  treating  all 
patients  in  a  given  DRG. 
.        »        •        »        • 

Diagnosis-Related  Groups  (DRGs). 
Diagnosis-related  groups  (DRGs)  are  a 
method  of  dividing  hospital  patients  into 
clinically  coherent  groups  based  on  the 
consumption  of  resources.  Patients  are 
assigned  to  the  groups  based  on  their 
principal  diagnosis  (the  reason  for 
admission,  determined  after  study), 
secondary  diagnoses,  procedures 
performed,  and  the  patient's  age,  sex. 
and  discharge  status. 
«        •        •        •        • 

3.  Section  199.4  is  amended  by 
revising  paragraphs  (d)(2).  (f)(3)(ii). 
(n(4)(ii).  (0(5).  (g)(10).  (g)(ll).  and  by 
adding  paragraph  (f)(6)  to  read  as 
follows: 

§  199.4    Baste  program  t>«n«flts. 
.         •         •         •         • 

(d)  •  •  • 


(2)  Billing  practices.  To  be  considered 
for  benefits  under  this  paragraph  (d), 
covered  services  and  supplies  must  be 
provided  and  billed  for  by  an  authorized 
provider  as  set  forth  in  section  199  6  of 
this  part.  Such  billing  must  be  itemized 
fully  and  described  sufficiently,  even 
when  CHAMPUS  payment  is 
determined  under  the  CHAMPUS  DRG- 
based  payment  system,  so  that 
CHAMPUS  can  determine  whether 
benefits  are  authorized  by  this  part. 
Except  for  claims  subject  to  the 
CHAMPUS  DRG-ba,sed  payment 
system,  whenever  continuing  charges 
are  involved,  claims  should  be 
submitted  to  the  appropnate  CHAMPUS 
fiscal  intermediary  at  least  every  30 
days  (monthly)  either  by  the  beneficiary 
or  sponsor  or  directly  by  the  provider. 
For  claims  subject  to  the  CHAMPUS 
DRG-based  payment  system,  claims 
may  be  submitted  only  after  the 
beneficiary  has  been  discharged  or 
transferred  from  the  hospital. 

*        «        •        •        • 

(f)*  •  • 

(3)  *   *   * 

(ii)  Inpatient  cost-sharing.  Cost- 
sharing  amounts  for  inpatient  services 
shall  be  as  follows: 

(A)  Services  subject  to  the  CHAMPUS 
DRG-based  payment  system.  The  cost- 
share  shall  be  a  per  diem  amount  for 
each  day  of  the  hospital  stay,  except  the 
day  of  discharge  shall  not  be  counted. 
The  per  diem  amount  shall  be  calculated 
so  that  total  cost-sharing  amounts  for 
these  beneficiaries  is  equivalent  to  25 
percent  of  the  CHAMPUS-determined 
allowable  costs  for  covered  services  or 
supplies  provided  on  an  inpatient  basis 
by  authorized  providers.  The  per  diem 
amount  shall  be  published  annually  by 
OCHAMPUS. 

(B)  Services  exempt  from  the 
CHAMPUS  DRG-based  payment  system 
and  services  provided  by  hospitals 
exempt  from  the  CHAMPUS  DRG-based 
payment  system  and  by  institutions 
other  than  hospitals.  The  cost-share 
shall  be  25  percent  of  the  CHAMPUS- 
determined  allowable  costs  or  charges 
for  otherwise  covered  services  or 
supplies  provided  on  an  inpatient  basis 
by  an  authorized  provider. 

*        •        •        •        • 

(4)*   *   * 

(ii)  Inpatient  cost-shanng.  Eligible 
former  spouses  are  responsible  for  the 
payment  of  cost-sharing  amounts  the 
same  as  those  required  for  retirees, 
dependents  of  retirees,  dependents  of 
deceased  active  duty  members,  and 
dependents  of  deceased  retirees. 
.        •        •        •        • 

(5)  Amounts  over  CHAMPUS- 
determined  allowable  costs  or  charges. 


It  is  the  responsibility  of  the  CHA.MPUS 
fiscal  intermediary  to  determine 
allowable  costs  for  services  and 
supplies  provided  by  hospitals  and  other 
institutions  and  allowable  charges  for 
services  and  supplies  provided  by 
physicians,  other  individual  professional 
providers,  and  other  providers.  Such 
CHAMPUS-determined  allowable  costs 
or  charges  are  made  in  accordance  with 
the  provisions  of  \  199.14.  All 
CHAMPUS  benefits,  including 
calculation  of  the  CHAMPUS  or 
beneficiary  cost-shanng  amounts,  are 
based  on  such  CHAMPUS-determined 
allowable  costs  or  charges.  The  effect 
on  the  beneficiary  when  the  billed  cost 
or  charge  is  over  the  CHAMPUS- 
determined  allowable  amount  is 
dependent  upon  whether  or  not  the 
applicable  claim  was  submitted  on  a 
participating  basis  on  behalf  of  the 
beneficiary  or  submitted  directly  by  the 
beneficiary  on  a  nonparticipating  basis 
and  on  whether  the  claim  is  for  inpatient 
hospital  services  subject  to  the 
CHA.MPUS  DRG-based  payment 
system.  This  provision  applies  to  all 
classes  of  CHAMPUS  beneficiaries. 

Note.— When  the  provider    forgive*"  or 
"waives"  any  beneficiary  liability,  such  as 
amounts  applicable  to  the  annual  fiscal  year 
deductible  for  outpatient  services  or  supplies, 
or  the  inpatient  or  outpatient  cost-shanng  as 
previously  set  forth  in  this  section,  the 
CHAMPtJS-determined  allowable  charge  or 
cost  allowance  (whether  payable  to  the 
CHAMPUS  beneficiary  or  sponsor,  or  to  a 
particiapting  provider)  shall  bte  reduced  by 
the  same  amount. 

(i)  Participating  provider.  Under 
CHAMPUS,  authorized  professional 
providers  and  institutional  providers 
other  than  hospitals  have  the  option  of 
participating  on  a  claim-by-claim  basis. 
Participation  is  required  for  inpatient 
claims  only  for  hospitals  which  are 
Medicare-participating  providers. 
Hospitals  which  are  not  Medicare- 
participating  providers  but  which  are 
subject  to  the  CHAMPUS  DRG-based 
payment  system  in  paragraph  (a)(1)  od 
5  199.14  must  sign  agreements  to 
participate  on  all  CHAMPUS  inpatient 
claims  in  order  to  be  authorized 
providers  under  CHAMPUS.  All  other 
hospitals  may  elect  to  participate  on  a 
claim-by-claim  basis.  Participating 
providers  must  indicate  participation  by 
signing  the  appropriate  space  on  the 
applicable  CHAMPUS  claim  form  and 
submitting  it  to  the  appropnate 
CHAMPUS  fiscal  intermediary.  In  the 
case  of  an  institution  or  medical 
supplier,  the  claim  must  be  signed  by  an 
official  having  such  authonty.  This 
signature  certifies  that  the  provider  has 
agreed  to  accept  the  CHAMPUS- 


determined  aliowable  charge  at  cost  as 
payment  in  full  for  the  medical  services 
and  supplies  listed  on  the  specific  claim 
form,  and  further  has  agreed  to  accept 
the  amount  paid  by  CHAMPUS  at  the 
CHAMPUS  payment  combined  with  the 
cost-sharing  amount  paid  by  or  on 
behalf  of  the  beneficiary  as  full  payment 
for  the  covered  medical  services  or 
supplies.  Therefore,  when  costs  or 
charges  are  submitted  on  a  participating 
basis,  the  patient  is  not  obligated  to  pay 
any  amounts  disallowed  as  being  over 
the  CHAMPUS-determined  allowable 
costs  or  charge  for  authonzed  medical 
services  or  supplies. 

(ii)  Nonpartjcipating  providers. 
Nonparticipating  providers  are  those 
providers  who  do  not  agree  on  the 
CHAMPUS  claim  form  to  participate 
end  thereby  do  not  agree  to  accept  the 
CHAMPUS-determined  allowable  costs 
or  charges  as  the  full  charge.  For 
otherwise  covered  services  and  supplies 
povided  by  such  nonparticipating 
CHAMPUS  providers.  pa>Tnent  is  made 
directly  to  the  beneficiary  or  sponsor 
and  the  beneficiary  is  liable  under 
applicable  law  for  any  amounts  over  the 
CHAMPUS-determined  allowable  costs 
or  charges.  CHAMPUS  shall  have  no 
responsibility  for  any  amounts  over 
allowable  costs  or  charges  as 
determined  by  CHAMPUS. 

(6)  Hospital  days  beyond  that  deemed 
medically  necessary.  Under  the 
CHAMPUS  DRG-based  payment 
system,  the  DRG  amount  is  considered 
full  payment  for  any  hospital  stay  up  to 
the  long-stay  outlier  cutoff  as  described 
in  paragraph  (B)(l)(iv)fD){ /)(/;')  of 
S  199.14.  Any  charges  for  days  beyond 
the  long-stay  outlier  cutoff  which  are 
deemc?d  not  medically  necessary  shall 

be  the  responsibility  of  the  beneficiary. 

*  •        •        •        « 

(g)  *  •  * 

(10)  Amounts  above  allowable  costs 
or  charges.  Costs  of  services  and 
supplies  to  the  extent  amounts  billed  are 
over  the  CHAMPUS  determined 
allowable  cost  or  charge,  as  povided  for 
in  S  199.14. 

(11)  iVo  legal  obligation  to  pay,  no 
charge  would  be  made.  Services  or 
supplies  for  which  the  beneficiary  or 
sponsor  has  no  legal  obligation  to  pay^ 
or  for  which  no  charge  would  be  made  if 
the  beneficiary  or  sponsor  was  not 
eligible  under  CHAMPUS,  except  claims 
subject  to  the  CHAMPUS  DRG-based 
payment  system  where  the  DRG-based 
amount  is  greater  than  the  hospital's 
billed  charge  which  has  been  paid  Ln  full 
by  a  double  coverage  plan. 

•  •         •         «         • 

4.  Section  199.8  is  amended  by 
revising  paragraphs  [a)(8)  and  (b)(l)(ii). 


by  adding  a  new  paragraph  fbK3)(v), 
and  by  removing  paragraph  (e)  and 
redesignathig  paragraph  (f)  as  paragraph 
(e)  to  read  as  follows: 

§  199.S    AiithortNd  provWers. 

*  •  a  •  • 

(a)  •   •   • 

(8)  Participating  provider  Under 
CHAMPUS.  authorized  professional 
providers  and  institutional  providers 
other  than  hospitals  have  the  option  of 
participating  on  a  claim-by-claim  basis. 
Participation  is  required  for  inpatient 
claims  only  for  hospitals  which  are 
Medicare-participating  providers. 
Hospitals  which  are  not  Medicare- 
participating  providers  but  which  are 
subject  to  the  CHAMPUS  DRG-based 
payment  system  in  paragraph 
(a)"(l)(ii)(DJ  of  §  199.14  must  sign 
agreements  to  participate  on  all 
CHAMPUS  inpatient  claims  in  order  to 
be  authorized  providers  under 
CiiAMPUS  All  other  hospitals  may 
elect  to  participate  on  a  claim-by-claim 
basis.  Participating  providers  must 
indicate  participation  by  signing  the 
appropriate  space  on  the  applicable 
CHAMPUS  claim  form  and  submitting  it 
to  the  appropriate  CHAMPUS  fiscal 
intermediary  on  behalf  of  the 
beneficiary.  In  the  case  of  an  institution 
or  medical  supplier,  the  claim  must  be 
signed  by  an  official  having  such 
authority.  This  certifies  that  the  provider 
has  agreed  to  accept  the  CHAMPUS- 
determined  allowable  charge  or  cost  as 
payment  in  full  for  the  medical  services 
and  supplies  listed  on  the  specific  claim 
form;  and  has  agreed  to  accept  the 
amount  paid  by  CHAMPUS  or  the 
CHAMPUS  payment  combined  with  the 
cost-sharing  amount  paid  by,  or  on 
behalf  of,  the  beneficiary  as  full 
payment  for  the  covered  medical 
services  and  supplies. 

•  •  *  •  * 

(b)  •  •  • 

(ii)  Billing  practices.  Institutional 
billings  most  be  itemized  fully  and 
sufficiently  descriptive,  even  when 
CHAMPUS  payment  is  determined 
under  the  CHAMPUS  DRG-based 
payment  system,  so  that  CHAMPUS  can 
make  a  determination  of  benefits. 
Except  for  claims  subject  to  the 
CHAMPUS  DRG-based  payment 
system,  whenever  continuing  charges 
are  involved,  claims  should  be 
submitted  to  the  appropriate  CHAMPUS 
fiscal  intermediary'  at  least  every  30 
days  (monthly)  either  by  the  beneficiary 
or  sponsor  or  directly  by  the  provider  on 
behalf  of  the  beneficiary.  For  claims 
subject  to  the  CHAMPUS  DRG-based 
payment  syrtem,  claims  may  be 


submitted  only  after  the  beneflcian.  has 
been  discharged  or  transferred  from  the 
hospital. 

•  •        *        •        • 

(3)  •  *   * 

(v)  Participation  agreements  required 
for  some  hospitals  which  are  not 
Medicare-participating. 
Notwithstanding  the  provisions  of  this 
paragraph  (b)(3),  a  hospital  which  is 
subject  to  the  CHAMPUS  DRG-based 
payment  system  but  which  is  not  a 
Medicare-participating  hospital  must 
request  and  sign  an  agreement  wTth 
OCHAMPUS.  By  signing  the  agreement, 
the  hospital  agrees  to  participate  on  a!! 
CHAMPUS  inpatient  claims  and  accept 
the  requirements  for  a  participating 
provider  as  contained  in  paragraph 
(a)(8)  of  5  199.6.  Failure  to  sign  such  an 
agreement  shall  disqualify  such  hospital 
as  a  CHAMPUS-approved  institutional 
provider. 

•  •        •        «        * 

5.  Section  199.7  is  amended  by 
revising  paragraphs  (b)(2)(i),  (c)(2). 
(e)(1).  and  (g)  and  by  adding  a  new 
paragraph  {b)(2)(x){C)  to  read  as 

follows: 

§  199.7    Claims  sutMnlsstons,  review,  arxl 
payment. 

•  ♦         •         •         • 

(b)  *  *  • 
(2)  *   *   • 

(i)  Diagnosis.  All  applicable  diagnoses 
are  required;  standard  nomenclature  is 
acceptable.  In  the  absence  of  a 
diagnosis,  a  narrative  description  of  the 
definitive  set  of  symptoms  for  which  the 
medical  care  was  rendered  must  be 
provided. 
«        •        «        •        * 

(X)  •  *  * 

(C)  For  hospitals  subject  to  the 
CHAMPUS  DRG-based  payment  system 
(see  paragraph  (a)(l)(ii)(D)  of  S  199.14). 
the  following  information  is  also 
required: 

[1]  The  principal  diagnosis  (the 
diagnosis  established,  after  study,  to  be 
chiefly  responsible  for  causing  the 
patient's  admission  to  the  hospital. 

[2]  All  secondarj'  diagnoses. 

[3]  All  procedures  performed. 

(4)  The  discharge  status  of  the 
beneficiar>\ 

(5)  The  hospital's  Medicare  provider 
number. 

[6]  The  source  of  the  admission. 

•  •  e  •  • 

(c)  •  •  • 

(2)  Provider's  signature.  A 
participating  provider  (see  paragraph 
(a)(8)  of  §  199.6)  is  required  to  sign  the 
CHAMPUS  claun  form. 
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(e)  *  *  * 

(1)  Continuing  care.  Except  for  claims 
subject  to  the  CHAMPUS  DRG-ba»ed 
payment  system,  whenever  medical 
services  and  supplies  are  being  rendered 
on  a  continuing  basis,  an  appropriate 
claim  or  claims  should  be  submitted 
every  30  days  (monthly)  whether 
submitted  directly  by  the  beneficiary  or 
sponsor  or  by  the  provider  on  behalf  of 
the  beneficiary.  Such  claims  may  be 
submitted  more  frequently  if  the 
beneficiary  or  provider  so  elects.  The 
Director,  OCHAMPUS,  or  a  designee, 
also  may  require  more  frequent  claims 
submission  based  on  dollars.  Examples 
of  care  that  may  be  rendered  on  a 
continuing  basis  are  outpatient  physical 
therapy,  duty  (special)  nursing,  or 
inpatient  stays.  For  claims  subject  to  the 
CHAMPUS  DRG-based  payment 
system,  claims  may  be  submitted  only 
after  the  beneficiary  has  been 
discharged  or  transferred  from  the 
hospital. 

•  •        •        •        • 

(g)  Claims  review.  It  is  the 
responsibility  of  the  CHAMPUS  fiscal     , 
intermediary  (or  OCHAMPUS.  including 
OCHAMPUSEUR)  to  review  each 
CHAMPUS  claim  submitted  for  benefit 
consideration  to  ensure  compliance  with 
all  applicable  definitions,  condit:  ms. 
Umitations,  or  exclusions  specified  or 
enumerated  in  this  Regulation.  It  is  also 
required  that  before  any  CHAMPUS 
benefits  may  be  extended,  claims  for 
medical  services  and  supplies  will  be 
subject  to  utilization  review  and  quality 
assurance  standards,  norms,  and  criteria 
issued  by  the  Director,  OCHAMPUS.  or 
a  designee  (see  paragraph  (a)(l)(v)  of 
S  199.14  for  review  standards  for  claims 
subject  to  the  CHAMPUS  DRG-based 
payment  system). 

•  •         •         •        • 

6.  Section  199.10  is  amended  by 
redesignating  paragraph  (a)(5)(iii)  as 
paragraph  (a)(5)(iv)  and  adding  a  new 
paragraph  {a)(5){iii)  to  read  as  follows: 

§199.10     Appeal  and  r>«aring  procedures. 

(a)  •  •  • 

(5)  •  •  * 

(iii)  The  establishment  of  diagnosis- 
related  groups  (DRGs).  or  the 
methodology  for  the  classification  of 
inpatient  discharges  within  the  DRGs,  or 
the  weighting  factor  that  refiect  the 
relative  hospital  resources  used  with 
respect  to  discharges  within  each  DRG, 
since  each  of  these  is  established  by  this 
part. 
.        •        •        •        • 

7.  A  new  S  199.14  is  added  to  read  as 
follows: 


{199.14     PTOvkl«f  re»mbun»«m«nt 
m«tt)Ods. 

(a)  Hospitals.  The  CHAMPUS- 
determined  allowable  cost  for 
reimbursement  of  a  hospital  shall  be 
detemuned  on  the  basis  of  one  of  the 
following  methodologies. 

(1)  CHAMPUS  DRG-hased payment 
system.  Under  the  CHAMPUS  DRG- 
based  payment  system,  payment  for  the 
operating  costs  of  inpatient  hospital 
services  furnished  by  hospitals  subject 
to  the  system  (generally  short  term, 
acute-care  hospitals)  is  made  on  the 
basis  of  prospectively  determined  rates 
and  applied  on  a  per  discharge  basis 
using  Diagnosis  Related  Groups  (DRGs). 
DRG  payments  will  include  an 
allowance  for  indirect  medical 
education  costs.  Additional  payments 
will  be  made  for  capital  costs,  direct 
medical  education  costs  and  outlier 

CflftGS. 

(i)  General.— (A)  DRGs  usrd  The 
CHAMPUS  DRG-based  payment 
system,  will  use  the  same  DRGs  used  in 
the  Medicare  Prospective  Payment 
System. 

(B)  Assignment  of  discharges  to 
DRGs.  OCHAMPUS  shall  use  the  Health 
Care  financing  Administration 
"Grouper"  program  to  classify  specific 
hospital  discharges  within  DRGs. 

(7)  The  classification  of  a  particular 
discharge  shall  be  based  on  the  patient's 
age,  sex,  pnncipal  diagnosis  (thai  is.  the 
diagnosis  established,  after  study,  to  be 
chiefly  responsible  for  causing  the 
patient's  admission  to  the  hospital), 
secondary  diagnoses,  procedures 
performed  and  discharge  status. 

(2)  Each  discharge  shall  be  assigned 
to  only  one  DRG  regardless  of  the 
number  of  conditions  treated  or  services 
furnished  during  the  patient's  stay. 

(C)  Basis  of  payment — (7)  Hospital 
billmg.  Under  the  CHAMPUS  DRG- 
based  payment  system,  hospitals  are 
required  to  submit  claims  (including 
itemized  charges)  in  accordance  with 
paragraph  (b)  of  S  19S  7.  The  CHAMPUS 
fiscal  intermediary  will  assign  the 
appropriate  DRG  to  the  claim  based  on 
the  information  contained  on  the  claim. 

[2]  Payment  on  a  per  discharge  basis. 
Under  the  CHAMPUS  DRG-based 
payment  system,  hospitals  are  paid  a 
predetermined  amount  per  discharge  for 
inpatient  hospital  services  furnished  to 
CHAMPUS  beneficiaries. 

(3]  Claims  priced  as  of  date  of 
discharge.  All  claims  reimbursed  under 
the  CHAMPUS  DRG-based  payment 
system  are  to  be  priced  as  of  the  date  of 
discharge,  regardless  of  when  the  claim 
is  submitted. 

[4]  Payment  in  full.  The  DRG-based 
amount  paid  for  inpatient  hospital 
services  is  the  total  CHAMPUS  payment 


for  the  inpatient  operating  costs  (as 
described  in  paragraph  (8)(1)(i)(C)(5)  of 
this  section)  incurred  in  furnishing 
services  covered  by  the  CHAMPUS.  The 
full  prospective  payment  amount  is 
payable  for  each  stay  during  which 
there  is  at  least  one  covered  day  of  care, 
except  as  provided  in  paaragraph 
(a}(l)(iv)(D)(7)(0  of  this  section. 

(5)  Inpatient  operating  costs.  The 
CHAMPUS  DRG-based  payment  system 
provides  a  payment  amount  for 
inpatient  operating  costs,  including: 

(;■)  Operating  costs  for  rt)utine 
services;  such  as  the  costs  of  room. 
board,  and  routine  nursing  services; 

[ii']  Operating  costs  for  ancillary 
services,  such  as  radiology  and 
laboratory  services  furnished  to  hospital 
inpatients: 

[iii]  Special  care  unit  operating  costs, 
and 

(;v)  Malpractice  insurance  costs 
related  to  services  furnished  to 
inpatients. 

[6]  Discharges  and  transfers. — [f] 
Discharges.  A  hospital  inpatient  is 
discharged  when; 

(aa)  The  patient  is  formally  released 
from  the  hospital  (release  of  the  patient 
to  another  hospital,  or  a  leave  of 
absence  from  the  hospital,  will  not  be 
recognized  as  a  discharge  for  the 
purpose  of  determining  payment  under 
the  CHAMPUS  DRG-based  payment 
system):  or 
[bb]  The  patient  dies  in  the  hospital. 
[if]  Transfers.  Except  as  provided 
under  paragraph  (a)(l)(i)(C)(6)(/l  of  this 
section,  a  discharge  of  a  hospital 
inpatient  is  not  counted  for  purposes  of 
the  CHAMPUS  DRG-based  payment 
system  when  the  patient  is  transferred: 

(aa)  From  one  inpatient  area  or  unit  of 
the  hospital  to  another  area  or  unit  of 
the  hospital; 

[bb]  From  the  care  of  a  hospital 
included  under  the  CHAMPUS  DRG- 
based  payment  system  to  the  care  of 
another  hospital  paid  under  this  system; 

[cc]  From  the  care  of  a  hospital 
included  under  the  CHAMPUS  DRG- 
based  payment  system  to  a  hospital  or 
unit  that  is  excluded  from  the 
prospective  payment  system. 

[dd]  From  the  care  of  a  hospital 
included  under  the  CHAMPUS  DRG- 
based  payment  system  to  the  care  of 
another  hospital  or  hospital  unit  not 
officially  determined  to  be  excluded 
from  the  CHAMPUS  DRG-based 
payment  system. 

(//■;■)  Payment  in  full  to  the  discharging 
hospital  The  hospital  discharging  an 
inpatient  shall  be  paid  in  full  under  the 
CHAMPUS  DRG-based  payment 
system. 
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[iv]  Payment  to  a  hospital  transferring 
an  inpatient  to  another  hospital.  If  a 
hospital  paid  under  the  CHAMPUS 
DRG-based  payment  system  transfers 
an  inpatient  to  another  such  hospital, 
the  transferring  hospital  shall  be  paid  a 
per  diem  rate,  as  determined  under 
instructions  issued  by  OCHAMPUS,  for 
each  day  of  the  patient's  stay  in  that 
hospital,  not  to  exceed  the  DRG-based 
payment  that  would  have  been  paid  if 
the  patient  had  been  discharged  to 
another  setting.  However,  if  a  discharge 
is  classified  into  DRG  No.  385 
(Neonates,  died  or  transferred)  or  DRG 
No.  456  (Bums,  transferred  to  another 
acute  care  facility),  the  transferring 
hospital  shall  be  paid  in  full. 

(v)  Additional  payments  to 
transferring  hospitals.  A  transferring 
hospital  may  quahfy  for  an  additional 
payment  for  extraordinarily  high-cost 
cases  that  meet  the  criteria  for  cost- 
outliers. 

(ii)  Applicability  of  the  DRG 
system.— {A]  Areas  affected.  CHAMPUS 
DRG-based  payment  system  shall  apply 
to  hospitals'  services  in  the  fifty  states, 
the  District  of  Columbia,  and  Puerto 
Rico.  There  are  no  exemptions  for 
services  in  states  which  have 
implemented  a  separate  DRG-based 
payment  system  or  similar  payment 
system  in  order  to  control  costs. 

[B)  Services  subject  to  the  DRG-based 
payment  system.  All  normally  covered 
inpatient  hospital  services  furnished  to 
CHAMPUS  beneficiaries  by  hospitals 
are  subject  to  the  CHAMPUS  DRG- 
based  payment  system. 

[C]  Services  exempt  from  the  DRG- 
based  payments  system.  The  following 
hospital  services,  even  when  provided  in 
a  hospital  subject  to  the  CHAMPUS 
DRG-based  payment  system,  are  exempt 
from  the  CHAMPUS  DRG-based 
payment  system  and  shall  be 
reimbursed  under  the  procedures  in 
paragraph  (a)(2)  of  this  section. 

(7)  Services  provided  by  hospitals 
exempt  from  the  DRG-based  payment 
system. 

[2]  All  services  which  would 
otherwise  be  paid  under  one  of  the 
psychiatric  DRGs  which  are  numbers 
424-432. 

[3]  All  services  which  would 
otherwise  be  paid  under  one  of  the 
substance  abuse  DRGs  which  are 
numbers  433-438. 

[4]  All  services  related  to  kidney 
acquisition  by  Renal  Transplantation 
Centers. 

(5)  All  services  related  to  liver 
transplantation  which  would  otherwise 
be  paid  under  DRG  103 

(6)  All  services  related  to  liver 
transplantation  when  the  transplant  is 


performed  in  a  CHAMPUS-authorized 
liver  transplantion  center. 

[7]  All  professional  services  provided 
by  hospital-based  physicians. 

(D)  Hospitals  subject  to  the 
CHAMPUS  DRG-based  payment 
system.  All  hospitals  within  the  fifty 
states,  the  District  of  Columbia,  and 
Puerto  Rico  which  are  certified  to 
provide  services  to  CHAMPUS 
beneficiaries  are  subject  to  the  DRG- 
based  payment  system  except  for  the 
following  hospitals  or  hospital  units 
which  are  exempt. 

(7)  Psychiatric  hospitals.  A 
psychiatric  hospital  which  is  exempt 
from  the  Medicare  Prospective  Payment 
System  is  also  exempt  from  the 
CHAMPUS  DRG-based  payment 
system.  In  order  for  a  psychiatric 
hospital  which  does  not  participate  in 
Medicare  to  be  exempt  from  the 
CHAMPUS  DRG-based  payment 
system,  it  must  be  primarily  engaged  in 
providing,  by  or  under  the  supervision  of 
a  psychiatrist,  psychiatric  services  for 
the  diagnosis  and  treatment  of  mentally 
ill  persons.  (See  paragraph  (b)(iii)  of 
S  199.6  for  specific  criteria.) 

(2)  Rehabilitation  hospitals.  A 
rehabilitation  hospital  which  is  exempt 
from  the  Medicare  Prospective  Pajmient 
System  is  also  exempt  from  the 
CHAMPUS  DRG-based  payment 
system.  In  order  for  a  rehabilitation 
hospital  which  does  not  participate  in 
Medicare  to  be  exempt  from  the 
CHAMPUS  DRG-based  payment 
system,  it  must  meet  the  same  criteria  as 
required  for  exemption  from  the 
Medicare  Prospective  Payment  System 
as  contained  in  42  CFR  412.23. 

(J)  Alcohol/Drug  hospitals.  An 
alcohol/drug  hospital  which  is  exempt 
from  the  Medicare  prospective 
payments  system  is  also  exempt  from 
the  CHAMPUS  DRG-based  payment 
system.  In  order  for  an  alcohol/drug 
hospital  which  does  not  participate  in 
Medicare  to  be  exempt  from  the 
CHAMPUS  DRG-based  payment 
system,  it  must  meet  the  same  criteria  as 
required  for  exemption  from  the 
Medicare  Prospective  Payment  System 
as  contained  in  42  CFR  412.23. 

[4]  Psychiatric,  rehabilitation  and 
alcohol/drug  units  (distinct  parts).  A 
psychiatric,  rehabilitation  or  alcohol/ 
drug  unit  which  is  exempt  from  the 
Medicare  prospective  payment  system  is 
also  exempt  from  the  CHAMPUS"  DRG- 
based  payment  system.  In  order  for  a 
distinct  unit  which  does  not  participate 
in  Medicare  to  be  exempt  from  the 
CHAMPUS  DRG-based  payment 
system,  it  must  beet  the  same  criteria  as 
required  for  exemption  from  the 
Medicare  Prospective  Payment  system 
as  contained  in  42  CFR  421.23. 


(5)  Long-term  hospitals.  A  long-term 
hospital  which  is  exempt  from  the 
Medicare  prospective  payment  system  is 
also  exempt  from  the  CHAMPUS  DRG- 
based  pajTnent  system.  In  order  for  a 
long-term  hospital  which  does  not 
participate  in  Medicare  to  be  exempt 
from  the  CHAMPUS  DRG-based 
payment  system,  it  must  have  an 
average  length  of  inpatient  stay  greater 
than  25  days: 

(i']  As  computed  by  dividing  the 
number  of  total  inpatient  days  (less 
leave  or  pass  days)  by  the  total  number 
of  discharges  for  the  hospital's  most 
recent  fiscal  year  or 

[ii]  As  computed  by  the  same  method 
for  the  immediately  preceding  six-month 
period,  if  a  change  in  the  hospital's 
average  length  of  stay  is  indicated. 

[6]  Sole  community  hospitals.  Any 
hospital  which  has  qualified  for  an 
exemption  from  the  Medicare 
prospective  payment  system  as  a  sole 
community  hospital  and  has  not  given 
up  that  classification  is  exempt  from  the 
CHAMPUS  DRG-based  payment 
system. 

(7)  Christian  Science  sanitariums.  All 
Christian  Science  sanitoriums  (as 
defined  in  paragraph  (b)(4)(vii)  of 

§  199.6)  are  exempt  from  the  CHAMPUS 
DRG-based  payment  system. 

(8)  Cancer  hospitals.  Any  hospital 
which  qualifies  as  a  cancer  hospital 
under  the  Medicare  standards  and  has 
elected  to  be  exempt  from  the  Medicare 
prospective  payment  system  is  exempt 
from  the  CHAMPUS  DRG-based 
payment  system. 

[9]  Hospitals  outside  the  50  states,  the 
District  of  Columbia,  and  Puerto  Rico.  A 
hospital  is  excluded  from  the 
CHAMPUS  DRG-based  payment  system 
if  it  is  not  located  in  one  of  the  fifty 
States,  the  District  of  Columbia,  or 
Puerto  Rico. 

(E)  Hospitals  which  do  not  participate 
in  Medicare.  It  is  not  required  that  a 
hospital  be  a  Medicare-participating 
provider  in  order  to  be  an  authorized 
CHAMPUS  provider.  However,  any 
hospital  which  is  subject  to  the 
CHAMPUS  DRG-based  payment  system 
and  which  otherwise  meets  CHAMPUS 
requirements  but  which  is  not  a 
Medicare-participating  provider  (having 
completed  a  HCFA-1581,  Health 
Insurance  Benefit  Agreement,  and  a 
HCFA-1514.  Hospital  Request  for 
Certification  in  the  Medicare/.Medicaid 
Program)  must  complete  a  participation 
agreement  with  OCHAMPUS.  By 
completing  the  participation  agreement, 
the  hospital  agrees  to  participate  on  all 
CHAMPUS  inpatient  claims  and  to 
accept  the  CHAMPUS-determined 
allowable  amount  as  payment  in  full  for 
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these  claims.  Any  ho«p*tal  which  doe* 
not  participate  m  Mediotre  and  doe*  aot 
complete  a  participation  agraeoMint  with 
OCHAMPUS  will  not  be  authorized  to 
provule  gervice*  to  CllAMPUS 
beneficiaries. 

(iii)  Determination  of  payment 
amounts.  The  actual  payment  for  an 
individual  claim  under  the  CllAMPUS 
DRG-based  payment  system  is 
calculated  by  multiplying  the  adjusted 
standardized  amount  by  a  weighting 
factor  specific  to  each  DRG.  The 
adjusted  standardized  amount  and  the 
DRG  weights  shall  be  calculated  from  a 
database  of  CHAMPUS  claims  covering 
at  least  twelve  (12)  months. 


(A)  CiiJcukitian  of  DRG  We«j(/>/*— (i) 
Gmupins  of  chargem.  Ail  discfaarge 
records  in  t^  database  s^aU  be  grouped 
by  DRG  using  the  Heahh  Care  Financing 
Administration  grouper  program. 

[2]  Remove  DRGt  4«9  and  470. 
Records  from  DRGs  489  and  470  shall  be 
removed  from  the  database. 

(J)  Indirect  medical  education 
standardization.  To  standardize  the 
charges  for  the  cost  effecU  of  indirect 
medical  education  factors,  each  teaching 
hospital's  charges  will  l>e  divided  by  1.0 
plus  the  following  ratio  on  a  boapital- 
specific  basis: 


2.0   X 


[( 


1  .0    + 


number  of  interns  ♦  residents 


nunber  of  beds 


.405 


....] 


[4]  Calculation  of  DRG  average 
charge.  After  the  standardization  for 
indirector  medical  education,  an 
average  charge  for  each  DKG  shall  be 
computed  by  summmg  charges  m  a  DRG 
and  dividing  that  sujb  by  the  number  of 
records  in  the  DRG. 

(51  Calculation  of  rtattonal  average 
charge  per  discharjie.  A  national 
average  charge  per  discharge  shall  be 
calculated  by  suninung  all  charges  and 
dividing  that  sum  by  the  total  number  of 
records  from  the  DRG  categories. 
[6]  DRG  relative  weights.  DRG 
relative  weights  shall  be  calculated  for 
each  DRG  category  by  dividing  each 
DRG  average  charge  by  the  national 
average  charge. 

(B)  Updating  DRG  weights.  The 
CllAMPUS  DRG  relative  weights  shall 
be  updated  annually  according  to  the 
updates  implemented  by  Medicare.  If 
Medicare  adjusts  existing  DRG  weights, 
CHAMPUS  shall  update  its  weights  by 
adjusting  them  according  to  the 
percentage  change  (positive  or  negative] 
in  each  Medicare  weight.  When  a  new 
DRG  is  created.  aiAMPUS  shall 
calculate  a  weight  for  it  using  a  six- 
month  charge  sample  (if  available)  and 
the  methodology  described  above.  In 
additioa  at  least  every  three  years 
CHAMPUS  shall  recalculate  all  DRG 
weighU  using  CHAMPUS  charge  data 
and  the  methodology  described  above. 

(C)  Cakulalion  of  the  oifrnfted 
standardized  amount.  The  following 
procedures  ahall  be  followed  m 
calculating  the  CHAMPUS  adjusted 
gtandardiztnl  amount. 


(;)  Apply  the  crvt  to  charge  ratio. 
Each  charge  i«  to  be  reduced  to  a 
representative  cost  by  using  the 
Medicare  cost  to  charge  ratio. 

(21  Increase  for  bad  debts.  The  base 
standardized  amount  shall  be  increased 
by  .01  in  order  to  reimburse  hospitals  for 
bad  debt  expenses  attributable  to 
CHAMPUS  beneficiaries. 

[3]  Update  for  inflation.  Each  record 
io  the  database  shall  be  updated  to 
fiscal  year  1988  using  a  factor  equal  to 
1.07.  Thereafter,  any  recalculation  of  the 
standardized  amount  will  use  an 
inflation  factor  equal  to  the  hospital 
market  basket  mdcx  used  by  the  Health 
Care  Financing  Administration  in  their 
Proapective  Payment  System. 

[4]  Prelimiitary  non-teaching 
standardized  amount.  A  non-teaching 
standardized  amount  shall  be  computed 
by  dividing  aggregate  costs  by  the 
number  of  discharges  in  the  database. 

(51  Preliminary  teaching  standardized 
amounts.  A  separate  standardized 
amount  shall  be  calculated  for  each 
teaching  hospital  to  reimburse  for 
indirect  medical  education  expenses. 
This  will  be  done  by  using  a  hospital- 
specific  indirect  medical  education 
factor  calculated  in  accordance  with 
Medicare  procedures. 

(6)  System  standardization.  The 
prelimmary  standardized  amounts  shall 
be  further  standardized  using  a  factor 
which  equals  total  DRG  payments  using 
the  preliminary  standardized  amounts 
divided  by  the  sum  of  all  costs  in  the 
database  (updated  for  uiflation).  To 
achieve  standardization,  each 


preliminary  standardized  amount  ahall 
be  divided  by  this  factor. 

(7}  Updating  the  adjusted 
standardized  amovnL  Beginrung  m  FY 
1989.  the  ad)afttad  standardized  amount 
wiU  be  updated  by  the  Medicare  annual 
update  factor,  unless  the  adfusted 
standardized  amount  is  recakntlated 
(iv)  Ad/ustments  to  the  DRG-based 
payment  amounts.  The  following 
adjustmenU  to  the  DRG-^8«d  amounts 
(the  weigh!  multipUed  by  the  adjusted 
standardized  amount)  can  be  made. 

[A]  Capital  costs.  When  requested  in 
writing  by  a  hoapitaL  CHAMl'US  shall 
reimburse  the  hospital  its  actual  capital 
costs  as  reported  annaally  to  the 
CHAMPUS  fiscal  intermediary.  Payment 
for  capital  cosU  shall  be  made  annually 
based  on  the  ratio  of  CHAMPUS 
inpatient  days  to  total  inpatient  days 
applied  to  the  hospital's  total  allowable 
capital  costs. 

(7)  Costs  included  as  capital  costs. 
Allowable  capital  coats  are  those 
specified  in  Medicare  Regulation,  42 
CFR  413.130. 

[2]  Services,  facilities,  or  supplies 
provided  by  supplying  organizations.  If 
services,  facihties.  or  supplies  are 
provided  to  the  hospital  by  a  supplying 
organization  related  to  the  hoapital 
within  the  meaning  of  Medicare 
Regulation.  42  CFR  413.17.  then  the 
hospital  must  include  in  its  capital- 
related  costs,  the  capital-related  costs  of 
the  supplying  organization.  However,  if 
the  supplying  organization  is  not  related 
to  the  provider  within  the  meaning  of  42 
CFR  413  17.  no  pari  of  the  charge  to  the 
provider  may  be  considered  a  capital- 
related  cost  unless  the  servu^a. 
facilities,  or  supplies  are  captlai^ related 
in  nature  and; 

[i]  The  capital-related  equipment  is 
leased  or  rented  by  the  provider, 

(;/■)  The  capital-related  equipment  is 
located  on  the  provider's  premises:  and 
[ill]  The  capital-related  portion  of  the 
charge  is  septrately  specified  in  the 
charge  to  the  provider. 

(B)  Direct  medical  education  costs. 
When  requested  in  writing  by  a  hospital, 
CHAMPlfS  shall  reimlmrse  the  hospital 
its  actual  direct  medical  education  costs 
as  reported  annually  to  the  CHAMPUS 
fiscal  intermediary.  Such  teaching  costs 
must  be  for  a  teaching  program 
approved  under  the  Medicare 
Regulation  42  CFR  413.85.  Payment  for 
direct  medical  education  costs  shall  be 
made  annually  based  on  the  ratio  of 
CHAMPUS  inpatient  days  to  total 
inpatient  days  applied  to  the  hospitals 
total  allowable  direct  medical  education 
costs.  Allowable  direct  medical 
education  costs  are  those  specified  in 
the  Medicare  Regulation.  42  CFR  413.85. 
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(C)  Information  necessary  for 
payment  of  capital  and  direct  medical 
education  costs.  Any  hospital  subject  to 
the  CHAMPUS  DRG-based  payment 
system  which  wishes  to  be  reimbursed 
for  allowed  capital  and  direct  medical 
education  costs  must  submit  a  report  to 
the  CHAMPUS  fiscal  intermediary.  Such 
report  is  to  be  submitted  within  three 
months  of  the  end  of  the  hospital's 
Medicare  cost-reporting  period  and  shall 
cover  the  one-year  period  corresponding 
to  the  hospital's  Medicare  cost-reporting 
period.  The  first  such  report  may  cover  a 
period  of  less  than  a  full  year— from  the 
effective  date  of  the  CHAMPUS  DRG- 
based  payment  system  to  the  end  of  the 
hospital's  Medicare  cost-reporting 
period.  All  costs  reported  to  the 
CHAMPUS  fiscal  intermediary  must 
correspond  to  the  costs  reported  on  the 
hospital's  Medicare  cost-report.  (If  these 
costs  change  as  a  result  of  a  subsequent 
audit  by  Medicare,  the  revised  costs  are 
to  be  reported  to  CHAMPUS  within  30 
days  of  the  date  the  hospital  is  notified 
of  the  change.)  The  report  must  be 
signed  by  the  hospital  official 
responsible  for  verifying  the  amounts 
and  shall  contain  the  following 
information. 
(7)  The  hospital's  name. 
[2]  The  hospital's  address. 
(J)  The  hospital's  CHAMPUS 
provider  number. 

[4]  The  hospital's  Medicare  provider 
number. 

(5)  The  period  covered — this  must 
correspond  to  the  hospital's  Medicare 
cost-reporting  period. 
[6]  Total  inpatient  days  provided. 
(7)  Total  CHAMPUS  inpatient  days 
provided. 
[8]  Total  allowable  capital  costs. 
(9)  Total  allowable  direct  medical 
education  costs. 
[10]  Total  full-time  equivalents  for 
[i]  Residents. 
(//I  Interns 

{11]  Total  inpatient  beds  as  of  the  end 
of  the  cost-reporting  period,  if  this  has 
changed  during  the  reporting  period,  an 
explanation  of  the  change  must  be 
provided. 
[12]  Title  of  official  signing  the  report. 
{7J)  Reporting  date. 
(D)  Outliers.  CHAMPUS  shall  adjust 
the  DRG-based  payment  to  a  hospital 
for  atypical  cases.  These  outliers  are 
those  cases  that  have  either  an 
unusually  short  length-of-stay  or 
extremely  long  length-of-stay  or  that 
involve  extraordinarily  high  costs  when 
compared  to  most  discharges  classified 
in  the  same  DRG. 

[1]  Length-of-stay  outliers.  Length-of- 
stay  outliers  shall  be  identified  and  paid 
by  the  fiscal  intermediary  when  the 
claims  processed. 


[i]  Short-stay  outliers.  Any  discharge 
with  a  length-of-stay  (LOS)  less  than 
1.94  standard  deviations  from  the  DRG's 
geometric  LOS  shall  be  classified  as  a 
short-stay  outlier.  Short-stay  outliers 
shall  be  reimbursed  at  200  percent  of  the 
per  diem  rate  for  the  DRG  for  each 
covered  day  of  the  hospital  stay,  not  to 
exceed  the  DRG  amotmt.  The  per  diem 
rate  shall  equal  the  DRG  amount 
divided  by  the  geometric  mean  length- 
of-stay  for  the  DRG. 

[if]  Long-stay  outliers.  Any  discharge 
with  a  length-of-stay  (LOS)  exceeding 
the  lesser  of  1.94  standard  deviations  of 
17  days  from  the  DRG's  geometric  LOS 
shall  be  classified  as  a  long-stay  outlier. 
Long-stay  outliers  shall  be  reimbursed 
the  DRG-based  amount  plus  60  percent 
of  the  per  diem  rate  for  the  DRG  for 
each  covered  day  of  care  beyond  the 
long-stay  outlier  cutoff.  The  per  diem 
rate  shall  equal  the  DRG  amount 
divided  by  the  geometric  mean  length- 
of-stay  for  the  DRG. 

[2]  Cost  outliers.  Any  discharge  which 
does  not  meet  the  length-of-stay  outlier 
criteria  and  has  standardized  costs  that 
exceed  a  threshold  of  the  greater  of  two 
times  the  DRG-based  amount  or  $13,500 
shall  be  classified  as  a  cost  outlier.  The 
standardized  costs  shall  be  calculated 
by  multiplying  the  total  charges  by  .66 
and  adjusting  this  amount  for  indirect 
medical  education  costs.  Cost  outliers 
shall  be  reimbursed  the  DRG-based 
amount  plus  60  percent  of  all  costs 
exceeding  the  threshold.  Additional 
payment  for  coast  outliers  can  be  made 
only  upon  request  by  the  hospital. 

(v)  Admission  and  quality  review — 
(A)  Objectives  of  review  system.  [1]  To 
ensure  that  the  services  provided  are 
reasonable  and  necessary  for  the  care  or 
treatment  of  the  particular  patient  and 
are  provided  at  an  appropriate  level  of 
provider. 

[2)  To  determine  whether  patterns  of 
inappropriate  admissions  or  other 
practices  exists  which  indicate  abuse, 
including  an  intent  to  circumvent  the 
CHAMPUS  DRG-based  payment 
system. 

(J)  To  enforce  statutory  exclusions 
which  are  medically  related. 

(B)  Hospital  cooperation.  All  hospitals 
which  participate  in  CHAMPUS  and 
submit  claims  to  the  fiscal 
intermediaries  are  required  to  provide 
all  Information  necessary  for  the  fiscal 
intermediary  to  properly  process  the 
claims  it  receives,  in  order  for  fiscal 
intermediaries  to  be  assurred  that 
services  for  which  claims  are  submitted 
are  reasonable  and  proper,  hospitals  are 
required  to  provide  this  entity 
responsible  for  admission  and  quality 
review  with  all  the  information  it  needs 
to  perform  the  review  functions  required 


by  this  paragraph.  A  hospital  which 
does  not  cooperate  in  this  activity  shall 
be  subject  to  termination  was  a 
CHAMPUS-certified  provider. 

(C)  Areas  of  review.  The  following 
areas  are  required  to  be  reviewed: 

[1]  Admissions.  The  following  areas 
shall  be  reviewed  to  determine  whether 
inpatient  care  is  medically  necessary 
and  whether  services  were  delivered  in 
the  most  appropriate  setting.  This 
review  may  include  preadmission 
review  when  appropriate. 

(/]  All  transfers  of  CHAMPUS 
beneficiaries  from  a  hospital  or  hospital 
unit  subject  to  the  CHAMPLTS  DRG- 
based  payment  system  to  another 
hospital  or  hospital  imit. 

[ii]  All  CHAMPUS  admissions  to  a 
hospital  or  hospital  unit  subject  to  the 
CHAMPUS  DRG-based  payment  system 
which  occur  within  seven  calendar  days 
of  discharge  from  a  hospital  or  hospital 
unit  subject  to  the  CHAMPUS  DRG- 
based  payment  system. 

[11  f]  All  CHAMPUS  cases  under 
review  for  any  other  reason. 

{;V)  A  5  percent  random  sample  of  all 
other  CHAMPUS  admissions  for  each 
hospital  subject  to  the  CHAMPUS  DRG- 
based  payment  system.  If  the  number  of 
unnecessary  CHAMPUS  admissions  for 
a  hospital  is  more  than  2.5  percent  of 
this  sample  or  three  cases  (whichever  is 
greater)  for  any  quarter,  all  CHAMPUS 
admissions  for  that  hospital  must  be 
reviewed  during  the  follow^ng  quarter, 
(v)  All  CHAMPUS  admissions  in  any 
DRGs  which  have  been  specifically 
identified  by  OCHAMPUS.  Review  of 
these  admissions  must  be  performed  on 
a  prepayment  basis. 

(2)  Admission  pattern  monitoring.  In 
order  to  ensure  that  discharges  are 
appropriate,  admissions  for  those 
hospitals  identified  as  having  significant 
increases  in  quarterly  discharges  shall 
be  reviewed 

(J)  DRG  validation.  The  entity 
responsible  for  admission  and  quality 
review  shall  be  responsible  for  ensuring 
that  the  diagnostic  and  procedural 
information  reported  by  hospitals  on 
CHAMPUS  claims  which  is  used  by  the 
fiscal  intermediary  to  assign  claims  to 
DRGs  is  correct  and  matches  the 
information  contained  in  the  medical 
records.  In  order  to  accomplish  this,  the 
following  review  activities  shall  be 
done. 

(/]  Review  100  percent  of  all  claim 
adjustments  submitted  by  hospitals 
which  result  in  the  assignment  of  a 
higher  weighted  DRG. 

(;;■)  Review  100  percent  of  all  claims 
classified  as  DRG  468. 

(///]  The  requirements  for  physician 
certification  as  to  the  major  diagnoses 
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and  procedures  and  the  pbywcwn's 
acknowledj?enient  ci<  anmiai  receip*  of 
the  penalty  stHtement  ■«  contained  in 
the  Mfdicare  ReRulation.  42  CFR  412.4«, 
must  be  met  for  all  CHAMHIS  cUinu 
subject  to  the  CHAMi'US  URG  based 
payment  system. 

(;v)  Review  s  saoipie  of  cUitms  each 
quai^er  for  earii  hospital  baaed  on  the 
following  schedule 


1-25 

2S-B0 

91-150 

151-«00 

401-900 

901-1700 

1701  ormof*.. 


10 
Tt 
29 
30 
45 

SO 

3« 


[4)  Outlier  review  The  entity 
responsible  for  admission  and  quahty 
review  shall  review  50  percent  of  the 
claims  which  qualify  for  additkmal 
payment  as  a  lonjj-stay  ouber  or  as  a 
cost-oullier  for  each  hospital  subject  to 
the  OlAMPUS  DRG-baaed  payment 
system.  The  review  must  ensure  that  the 
additional  days  or  costs  were  medically 
necessary  and  met  all  other 
requirements  for  CllAMPUS  cnveraj?e. 
In  additions,  all  claims  which  qualify  as 
short-stay  outliers  shall  be  reviewed  to 
ensure  that  the  admission  was  medically 
necessary  and  that  the  discharge  was 
not  premature. 

(5)  fTvcedure  review.  Ail  claims  for 
procedures  tdentified  by  OOIAMPUS 
as  8ub)ect  to  a  pattern  of  abuse  shall  be 
reviewed. 

ID)  Fiscal  mtermediary  acUons  as  a 
result  of  review — {I)  Findings  related  to 
individual  claims  If  it  is  determined, 
based  upon  information  obtained  dunng 
reviews,  that  a  hospital  has 
misrepresented  admission,  discharge,  or 
billinR  informiition.  or  has  taktn  an 
action  that  results  in  the  imn(H:essary 
admission  of  an  mdividual  entitled  to 
benefits,  unnecessary  multiple 
admissions  of  an  irxlividuaL  or  other 
inappropriate  medical  or  other  practices 
with  rt»spect  to  beneficiaries  or  billing 
for  services  furnished  to  beneficiaries, 
the  fiscal  mtenmediary  shall  as 
appropriate: 

[i)  Recoup  (in  whole  or  in  part)  any 
amounts  paid  for  the  inpatient  hospital 
services  rviated  to  such  an  unnecessary 
admission  or  sutrsequen;  retidmission 
and  provide  the  hospital  with  a  notice  of 
appeal  rights:  or 

[it]  Require  the  hospital  to  take  other 


correctiTe  actmn  necessHry  to  prevent 
or  correct  the  inappropriate  practicr 

[ni]  Notify  fX>lAIt4PUS  at  aU  such 
HI  txmii 

(/|  Findings  related  to  a  pattern  rf 
mappmpnate  practices.  In  ail  cases 
where  a  pattern  of  inappropriate 
admissions  and  billing  practices  that 
have  the  effect  of  circumventing  the 
CHAMIIJS  UR( Abased  payment  system 
18  identified.  (JOiAMPUS  siieU  fw 
notified  of  the  hospital  and  practice 
involved- 

(2)  Billed  charges  and  set  rates.  The 
allowable  costs  for  authonzed  care  m 
all  hospitals  not  subject  to  the 
CHAMPUS  DRtJ-ljased  payment  system 
shall  be  determined  on  the  basis  of  billed 
ch«rj(pa  or  s^t  rates.  Under  this 
procedure  the  allowable  costs  may  not 
exceed  the  lower  of. 

(i)  The  actual  charge  for  such  service 
made  to  the  general  public,  or 

(ii)  The  allowed  cl»arge  applicable  to 
the  policyholders  or  subscniiers  of  the 
CJIAMPIJS  fiscal  intermediary  for 
I  omparable  services  under  comparable 
circumstances,  when  extended  to 
C:HA\4PUS  beneficiaries  by  consent  or 
.igreement;  or 

(til)  The  alloweil  charge  applicable  to 
the  citizens  of  the  community  or  state  as 
established  by  local  or  state  regulatory 
authonty.  excluding  title  XIX  of  the 
Soaal  Security  Act  or  other  welfare 
nroj^ram.  when  extended  to  CHAMIIJS 
beneficiaries  by  consent  nr  aipeement. 

(b)  Skjiled  Nursinfi  FaciliUes  (SSFs). 
The  OlAMPUS-detenmned  allowable 
cost  for  reimbursement  of  a  SNF  shall  be 
determined  on  the  same  basts  as  for 
hospitals  which  are  not  subject  to  the 
CHAMPVJS  URG  based  pnyment 
system. 

(c)  Reimbursement  fur  Other  Than 
Hospitals  and  Sj\F».  The  Director. 
OCH.AMPrS.  or  a  designee,  shall 
establish  such  other  methods  of 
determming  allowable  cost  or  charge 
reimbursement  for  those  institutions, 
other  than  hospitals  and  SNFs.  as  may 
be  required. 

(d)  Reimbursement  of  Freestanding 
Ambulatory  SLrgtcal  Centers. 
Authonzed  care  furnished  by 
freestanding  ambulatory  surgical 
centers  shall  be  reimbursed  on  the  basis 
of  the  CI  1  AMrUS-determined 
reasonable  c<«t. 

(e)  Reimbursement  of  Individual 
Health-Care  Pn'fesstonaJa  and  Other 
Non-lnstituaonal  Ht-aith  Care 
Providers.  The  CHA.NAPUS-determined 
reasonable  charge  (the  amo«nt  allowed 
by  OlAMFUS)  for  the  services  of  an 
individual  health -care  professional  or 


other  nonJnstitutional  healtb-care 
provider  (even  if  employed  by  or  under 
txwitract  to  an  institmtlonal  provider) 
shall  be  determined  by  one  of  the 
following  me4hodolog>e8,  that  is, 
whichever  is  in  effect  in  the  specific 
geographic  location  at  the  time  c<Tver«»d 
services  and  supplies  are  prtivided  to  a 
CHAMPUS  benefiCTsry 

(1)  Allowable  char^  method.  The 
nllowable  charge  method  is  the 
prefprred  and  primary  method  for 
reimbui^prrent  of  irrdtvidual  health-care 
professionals  and  other  noninstitutional 
health-care  providers. 

(i)  The  allowable  charge  for 
authonzed  care  shall  be  the  lower  of. 

(A)  The  billed  charge  for  the  service; 

(B)  The  prevailing  charge  level  that 
does  not  exceed  the  amount  equivalent 
to  the  80th  percentile  of  billed  charges 
made  for  similar  services  in  the  same 
locality  during  the  base  period. 

Sote:  Pub.  L.  97 -8«  provide*  that  prevailing 
tliarges  are  to  be  determined  at  the  90(h 
percentile  However,  DoD  AppmpriaUon  Acls 
have  limited  this  to  the  80th  percentile 
Prevailing  ch«nfe»  shsH  conttnne  to  be 
calcalsted  in  ecoordanc*  with  sny  limitationa 
get  forth  in  the  DoD  Appropriation  Acta,  aa 
implemented  in  instructions  issued  by  the 
Director,  OCHAMPU& 

(1)  The  80th  percentile  of  charges  shall 
be  determined  on  the  basis  of  statistical 
data  and  methodology  acceptable  to  the 
Director,  OCHAMPt'S,  or  a  designee. 

[2]  The  base  period  shall  be  a  penod 
of  12  calendar  months  and  shall  be 
adjusted  at  least  once  a  year. 

(ii)  A  charge  that  exceeds  the 
prevailing  charge  can  be  determmed  to 
be  allowable  only  when  unusual 
circumstances  or  medical  complications 
justify  the  higher  charge.  The  allowable 
charge  may  not  exceed  the  billed  charge 
under  any  circumstances. 

(2)  Alternative  method.  The  Director, 
OCH.\MPL'S,  or  a  designee,  may. 
subject  to  the  approval  of  the  ASDlliA). 
establish  an  alternative  method  of 
reimbursement  desigiwd  to  produce 
reasonable  control  over  h«»llh  care 
costs  and  to  ensure  a  high  level  of 
acceptance  of  the  CHAMPUS- 
determined  charge  by  the  individual 
health-care  professionals  or  other 
r,  irunstitubonal  health-care  providers 
furnishing  services  and  supplies  to 
CHA.Ml'lS  l)enefK:iane«.  Alternative 
methods  may  not  result  in 
reimbursement  greater  than  the 
allowable  charge  method  above. 

lO  Outside  the  United  States.  The 
Director,  OCHAMPUS,  or  a  designee, 
shall  determine  the  appropriate 


reimbursement  method  or  methods  to  be 
used  In  the  extension  of  CHAMPUS 
benefits  for  otherwise  covered  medical 
services  or  supplies  provided  by 
hospitals  or  other  institutional 
providers,  physicians  or  other  individual 


professional  providers,  or  other 
providers  outside  the  United  States, 
(g)  Implementing  Inatructions.  The 
Director.  OCHAMPUS.  or  a  designee, 
shall  Issue  CHAMPUS  policies, 
instructions,  procedures,  and  guidelines, 


as  may  be  necessary  to  implement  the 
intent  of  this  section, 
Linda  M.  Lawsoo, 

Ahemate  OSD  Federal  Register  Liaison 
Officer.  Deportment  of  Defense. 
May  2a.  1987, 


Table  1.— Exampi-es  of  DRG  Weights  and  Adjusted  Standardized  Amount 


DRQNo, 


25 

60 

82 

68 

91 

96 

87 

98 

122 

126 

127 

140 

143 

182 

183 

184 

198 

243 

324 

359 

373 

383 

391 

410 

468 


Description 


Seizure  and  headache,  mgb  18-69,  w/o  C,C 

TonsMoctoroy  and/or  adenotdectomy  of^,  age  0-1 7 . 

Respiratory  neoplasm 

ChroTHc  obstructive  putmonary  dteeaaa --,,■,., 

SImpte  pneumonia  and  pleurisy,  age  0-17 

Bronchitis  and  asthma,  age  >  =70  and/or  C.C..-___ 

Bronchilts  and  aathma,  age  16-69,  w/o  C,C  .„ 

Bronchite  and  asthma,  age  0-17. 


Ocutatory  dtooders  i«Mh  AMI  w/o  C.V  comp.  dbcharged  aNve.. 
CIrcuiatory  dterden  exc  AMI,  «Mh  card  oath  w/o  complex  d»g . 

Heart  laNure  wid  shocfc „ _ 

Angina  pectoris .,,     , 

Chest  pain... 


Esophagitis.  gastorent  &  misc.  digest  dis,  age  >  «  70  and/ or  C.C  ._ 
Esophagilis,  gastroent.  A  mtsc  digest  dis,  age  18-69,  w/o  CC- 

Esophagrts,  gastroent  &  misc  digest  dte.  age  0-17 

Total  chotesystectomy  w/o  C.D.E.,  age  <70,  w/o  C.C 

Medk:al  back  probiema _ „ 

Urinary  stones,  age  <70,  w/o  CC „. 

Uterine  and  adhexa  proc  for  norvmaTignancy,  age  <70,  w/o  C.C . 

Vaginal  doflvory  w/o  complicating  diagnoses 

Other  antepartum  diagnoeea  with  medM:al  compkcatiorts . „ 

Normal  newtxxn  .„ »»_ .„_ 

Chemotherapy 

Unrelated  OR.  procedure „ _ 


Geometric 

CHAMPUS 

MedKare 

mean  LOS 

weight 

wetghl 

42 

0.5346 

0.5520 

2.2 

0.3253 

0.2616 

6.2 

1.2804 

1  1256 

6.9 

1.3072 

1  0766 

4.7 

0.6221 

0.7814 

6.4 

1.1094 

08446 

5.2 

0.7352 

07091 

4.2 

0.5341 

0.7201 

6.5 

1.4562 

1.3267 

3.5 

0.9204 

07265 

6.3 

1.2300 

1  0098 

4.1 

0.7704 

06894 

3.6 

0.6042 

05893 

4.8 

0.6682 

0.6O32 

4.1 

0.5166 

05104 

3,6 

0.3485 

04826 

6.7 

1,(K62 

1  1399 

5.6 

0.7403 

0.6S40 

2.9 

0.4903 

0.4096 

6.1 

0.9513 

09462 

3.2 

0.4753 

0  3536 

3.7 

0.3820 

04452 

3.3 

0.1481 

0.2218 

3.4 

0.6012 

04284 

6.4 

1.7728 

2.4516 

The  sample  adjusted  standardized  amount  Is  S2,667  16. 
These  are  Example  Amounts  Only  arxJ  Are  Not  the  Final  DRG  Weights  arxJ  Ad(ustec!  Standardizeci  Amount 


[Ncrrt  — TaWe  1  and  Addendum  1  will  not  appear  in  the  Code  ot  Federal  Regulations.] 


Addendum  1 — Health  Program  Benefit 
Agreement 

In  order  to  receive  payment  under  the 
Civilian  Health  and  Medical  program  of 
the  Uniformed  Services  (CHAMPUS), 

dba 

as  the  provider  of  services  agrees: 

(a)  to  accept  as  payment  for  inpatient 
services  provided  to  eligible 
beneficiaries,  the  CHAMPUS- 
determined  allowable  amount.  This 
amount  will  be  determined  in 
accordance  with  the  requirements  of 
DoD  eoi0.8-R  as  pubhshed  in  the 
Federal  Register  on  (msert  date  of 
publication], 

(b)  to  refrain  from  billing  the 
CHAMPUS-eligible  beneficiary  for 
amounts  which  exceed  the  CHAMPUS- 
determined  allowable  amount  except  for 
services  not  covered  by  CHAMPUS  as 
described  in  DoD  eO10*-R  and  for 
amounts  which  constitute  the 
CHAMPUS  beneficiary's  liability  for 
cost-share  and  deductible. 

CXn^AMPUS  agrees: 


(a)  to  pay  the  hospital  the  full 
allowable  amount  less  any  apphcable 
cost-share  and  deductible  amounts. 

This  agreement  shall  be  binding  on 
the  provider  and  OCHAMPUS  upon 
submission  by  the  provider  of 
acceptable  assurance  of  compliance 
with  Title  VI  of  the  Civil  Rights  Act  of 
1964,  section  504  of  the  Rehabilitation 
Act  of  1973  as  amended,  and  upon 
acceptance  by  the  Director, 
OCHAMPUS,  or  his  designee. 

This  agreement  shall  be  effective  until 
terminated  by  either  party.  The  effective 
date  shall  be  the  date  the  agreement  is 
signed  by  OCHAMPUS, 

The  agreement  may  be  terminated  by 
either  party  by  giving  the  other  party 
written  notice  of  termination.  Such 
notice  of  terminstion  is  to  be  received 
by  the  other  party  no  later  than  30  days 
prior  to  the  date  of  termination.  In  the 
event  of  transfer  of  ownership,  this 
agreement  is  assigned  to  the  new  owner, 
subject  to  the  conditions  specified  in 
this  agreement  and  pertinent 
regulations. 


For  Provider  of  Services  by: 

Name: 

Title:  

Date:  


For  OCHAMPUS  by: 

Name: 

Title:  

Date:  


PR  Doc.  87-12461  Filed  6-2-87;  6:46  am) 
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ENVrRONMENTAL  PROTECTION 
AGEhiCY 

40  CFR  Part  180 

[PP  6E3421/P418;  FRL-320»-«) 

Pesticide  Tolerances  for  Paraquat 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  This  document  proposes 
establishing  tolerances  for  residues  of 
the  desiccant,  defoliant,  and  herbicide 
paraquat  in  or  on  the  raw  agricultural 
commodities  cassava,  taniers,  and  yams. 


UM  I 


> 
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The  proposed  regulation  to  eitablish 
maximvim  permissible  levels  for  residues 
of  the  pesticide  in  or  on  the  commodities 
was  requested  in  petition  submitted  by 
the  Interregional  Research  Project  No.  4 
(IR-J). 

DATE:  Comments,  identified  by  the 
document  control  number  [PP  6E3241/ 
P4181,  must  be  received  on  or  before  July 
6.  1987 
ADDRESS: 

By  mail,  submit  written  comments  to: 
Information  Services  Section,  Program 
Management  and  Support  Division 
(TS-757C],  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency.  401  M  St..  SW..  Washington. 
DC  2(M60. 
In  person,  bring  comments  to:  Km.  236, 
CM»2,  1921  Jefferson  Davis  Highway. 
Arlington.  VA  22202. 
Information  submitted  as  a  comment 
concerning  this  document  may  be 
confidential  by  marking  any  part  or  all 
of  that  information  as  "Confidential 
Business  Information"  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  236  at  the  address 
given  above,  from  8  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays 

FOR  FVIRTMER  INFORMATION  CONTACT: 
By  mail:  Donald  R.  Stubbs.  Emergency 
Response  and  Minor  Use  Section  (TS- 
767C).  Registration  Division. 
Environmental  Protection  Agency.  401 
M  St..  SW..  Washington.  DC  20460. 
Office  location  and  telephone  number: 
Rm.  716B.  CM  «2.  1921  Jefferson  Davis 
Highway.  Arlington.  VA  22202.  (703- 
557-1806). 
SUPPLEMENTARY  INFORMATION:  The 
Interregional  Research  Project  No.  4  (IR- 
4),  New  jersey  Agricultural  Experiment 
Station.  P.O.  Box  231.  Rutgers 
University.  New  Brunswick.  N]  08903. 
has  submitted  pesticide  petition  6E3421 
to  EPA  on  behalf  of  Dr.  Robert  H. 
Kupelian,  National  Director.  IR-4  Project 
and  the  Agricultural  Experiment  Station 
of  Puerto  Rico. 

This  petition  requested  that  the 
Administrator,  pursuant  to  section 
408(e)  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act.  propose  the 
establishment  of  tolerances  for  residues 
of  the  pesticide  paraquat  (1.1-dimelhyl- 
4.4'-bipyridinium  ion)  derived  from 


application  of  either  the 
bi8(methyl8ulfate)  or  the  dichloride  salt 
(both  calculated  as  the  cation)  in  or  on 
the  raw  agricultural  commodities 
cassava,  taniers.  and  yams  at  0.05  part 
per  million  (ppm).  The  petiUoner 
proposed  that  use  on  these  commodities 
be  limited  to  Puerlo  Rico  based  on  the 
geographical  representation  of  the 
residue  data  submitted.  Additional 
residue  data  will  be  required  to  expand 
the  area  of  usage  Persons  seeking 
geographically  broader  registration 
should  contact  the  Agency's 
Registration  Division  at  the  address 
provided  above 

The  data  submitted  in  the  petition  and 
other  relevant  matenal  have  been 
evaluated.  The  pesticide  is  considered 
useful  for  the  purpose  for  which  the 
tolerances  are  sought.  The  toxicological 
data  considered  in  support  of  the 
proposed  tolerances  include: 

1.  Several  rat  acute  oral-feeding 
studies  with  median  lethal  dose  (lDt») 
values  of  100  to  150  milligrams  (mg) 
paraquat  cation/kilogram  (kg)  of  body 
weight  (bw). 

2.  A  90-day  dog  feeding  study  with  a 
no-observed/effect  level  (NOEl.)  of  20 
ppm  of  paraquat  cation  (0.5  mg/kg  bw). 

3.  A  mouse  oncogenicity  study  with  no 
oncogenic  effect  observed  under  the 
conditions  of  the  study  at  all  dose  levels 
tested  (12.5,  37  .'.  and  100/125  ppm. 
expressed  as  the  paraquat  ion). 

4.  Two  teratology  studies,  rat  and 
mouse,  with  maternal  NOELi  of  10  mg/ 
kg  and  fetotoxic  NOEL's  of  1  and  5  mg/ 
kg.  respectively 

5.  A  3-generation  rat  reproduction 
study  with  a  reproductive  NOEL  greater 
than  150  ppm  (highest  dose  tested)  and  a 
systemic  NOEL  of  25  ppm. 

6.  A  1-year  dog  feeding  study  with  a 
systemic  NOEL  of  15  ppm  (0.45  mg  of 
paraquat  cation/kg  bw)  and  a  systemic 
lowest  effect  level  [I-FX)  of  30  ppm. 

7.  Twenty-one  mutagenicity  studies 
were  submitted  for  paraquat.  Paraquat 
was  negative  in  eight  studies  (mostly  in 
gene  mutation  and  chromosomal 
aberration  assays);  weakly  positive  in 
four  studies  (two  gene  mutations,  one 
chromosomal  aberration  assay  and  one 
DNA  damage/repair  assay);  and 
positive  in  four  studies  (all  DNA 
damage/repair  assays).  Five  studies 
were  not  acceptable. 

8.  A  rat  chronic  feeding/ oncogenicity 
study  indicated  a  NOFX  slightly  below 
25  ppm  (1.25  mg  paraquat  cation/kg/ 
bw)  and  lung  lesions  which  were 
difficult  to  differentiate  between 
neoplastic  and  nonneoplastic  pulmonary- 
lesions,  as  addressed  in  the  Registration 
Standard  for  Paraquat  dated  March  31. 
1986.  The  Agency  subsequently 
considered  the  evidence  for  pulmonary 


adenomas  and  carcinomas  aa  well  as 
several  other  tumors  In  evaluating  the 
rat  feeding/oncogenicity  study,  and 
concluded  that  only  squamous  cell 
neoplasms  of  the  skin  and  the 
subcutaneous  areas  of  the  head  region 
of  the  high-dose  150  ppm)  male  rats 
were  significanUy  Increased  over  the 
concurrent  control  group.  The  Agency 
concluded  that  although  the  data 
available  for  paraquat  places  it  in  the  "C 
Category"  (limited  evidence  for 
oncogenicity  in  animals),  it  is  not 
appropriate  to  develop  a  quantitative 
estimation  of  the  oncogenic  potential  of 
paraquat. 

The  acceptable  daily  Intake  (ADI). 
based  on  the  1-year  dog  feeding  study 
(systemic  NOEL  of  0.45  mg/kg/day)  and 
using  a  100-fold  safety  factor,  is 
calculated  to  be  0.0045  mg/kg  of  body 
weight  (bwl/day.  The  maximum 
permitted  to  intake  (MPI)  for  a  60-kg 
human  is  calculated  to  be  0.27  mg/day. 
The  theoretical  maximum  residue 
contribution  (TMRC)  from  existing 
tolerances  for  a  1.5-kg  daily  diet  is 
calculated  to  be  0.11132  mg/day  for  a  80- 
kg  human;  the  current  action  will 
increase  the  TMRC  by  0.000045  mg/day 
(0.04  percent  increase).  Published 
tolerances  utilize  approximately  41 
percent  of  the  ADI. 

The  Agency  has  concluded  that  the 
amount  of  paraquat  added  to  the  diet 
from  the  proposed  uses  would  not 
significantly  increase  dietary  exposure 
in  humans.  Thus  the  tolerances  that 
would  be  established  by  this  proposed 
rule  is  considered  to  pose  a  negligible 
increment  in  risk.  Tolerances  have 
previously  been  established  for 
paraquat  on  a  wide  variety  of  food 
commodities,  including  meat,  milk, 
grain,  fruits,  vegetables,  and  nuts  at 
levels  of  ranging  from  0.01  to  5  ppm. 

The  nature  of  the  residues  is 
adequately  understood  and  an  adequate 
analytical  method,  spectrophotometry, 
is  available  in  the  Pesticide  Analytical 
Manual.  Volume  U  (PAM-Il),  for 
enforcement  purposes.  There  are 
currently  no  actions  pending  against  the 
continued  registration  of  this  chemicaL 
EPA  has  reviewed  paraquat  as  a 
candidate  for  rebuttable  presumption 
against  registration  (RPAJl)  and 
concluded  that  available  data  did  not 
support  an  RPAR  (43  PR  30613;  July  17 
1978). 

No  secondary  residues  in  meat.  milk, 
poultry  or  eggs  are  anticipated  since 
cassava,  tamers  and  yams  are  not 
considered  livestock  feed  commodities. 
Based  on  the  above  Information  and 
data  considered,  the  Agency  concludes 
that  the  tolerances  established  by 
amending  40  CFR  180.205  would  protect 


the  public  health.  Therefore,  tt  is 
proposed  that  the  tolerances  be 
established  as  set  forth  below. 

Any  person  who  has  registered  or 
submitted  an  application  for  registration 
of  a  pesticide,  under  the  Federal 
Insecticide,  Fungicide  and  Rodenticide 
Act  (FIFRA)  as  amended,  which 
contains  any  of  the  ingredients  listed 
herem,  may  request  within  30  days  after 
publication  of  this  notice  in  the  Federal 
Register  that  this  rulemaking  proposal 
be  referred  to  an  Advisory  Committee  in 
accordance  with  section  408(e)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act. 

Interested  persons  are  Invited  to 
submit  written  comments  on  the 
proposed  regulation.  Comments  must 
bear  a  notation  indicating  the  document 
control  number.  [PP  6E3421/P418].  Ail 
written  comments  filed  in  response  to 
this  petition  will  be  available  in  the 
Information  Services  Section,  at  the 
address  given  above  from  8  a.m.  to  4 
p.m.,  Monday  through  Friday,  except 
legal  holidays. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirement  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
354.  94  Stat.  1164.  5  U.S.C.  601-612).  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedure.  Agricultural  commodities. 
Pesticides  and  pests.  Recording  and 
recordkeeping  requirements. 

Dated:  May  19.  1987. 
Edwin  F,  Tinsworth, 

Director.  RegislraUon  Division.  Office  of 
Pesticide  Programs. 

Therefore,  it  is  proposed  that  40  CFR 
Part  180  be  amended  as  follows; 

PART  180— {AMEMDEDl 

1.  The  authority  citation  for  Part  180 
continues  to  read  as  follows: 

Authority:  21  U  S.C.  M«a. 

2.  Section  180.205(b)  is  amended  by 
adding  and  alphabetically  inserting 
entries  for  cassava,  taniers,  and  yams, 
to  read  as  follows: 

S  180,205    Paraquat;  toiaranca  fof  rastduea. 


(b)  *  •  • 


Commodi&es 


Parts 

per 

miflioo 


Cassava.... 

a 

Tamers ..._. 
Yams 


0.05 
0.05 

a 

0.05 


[FR  Doc.  87-12387  Filed  6-2-87;  &-45  am) 
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40  CFR  Part  180 

(PP  6E3360/P41»;  FRL-320^7] 

Pesticide  Tolerance  for  Permethrin 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  nde, 

SUMMAIVY:  This  document  proposes  that 
tolerances  be  established  for  the 
combined  residues  of  the  insecticide 
permethrin  and  the  sum  total  of  its 
metabolites  DCVA  and  3-PBA  in  or  on 
the  raw  agricultural  commodities 
collards,  turnip  greens,  and  turnip  roots. 
The  proposed  regulation  to  establish 
maximum  permissible  levels  for  residues 
of  the  insecticide  in  or  on  the 
commodities  was  requested  in  a  petition 
submitted  by  the  Interrregional 
Research  Project  No.  4  (IR-4). 

DATE:  Comments,  identified  by  !he 
document  control  number  [PP  6E3360/ 
P419),  mut  be  received  on  or  before  June 
18, 1987. 

ADDRESS:  By  mail,  submit  written 
comments  to: 

Information  Services  Section,  Program   t 
Management  and  Support  Division 
(TS-757C),  Office  of  PesUcide 
Programs,  Environmental  Protection 
Agency.  401  M  St.  SW..  Washington, 
DC  20460. 

In  person,  bring  comments  to:  Rm.  236, 
CM#2, 1921  Jefferson  Davis  Highway, 
Arlington,  VA  22202. 

Information  submitted  as  a  comment 
concerning  tiiis  notice  may  be  claimed 
confidential  by  marking  any  part  or  all 
of  that  information  as  "Confidential  by 
Marking  Information"  (CBI).  Information 
so  marked  will  not  be  disclosed  except 
in  accordance  with  procedures  set  forth 
in  40  CFR  Part  2.  A  copy  of  the  comment 
that  does  not  contain  CBI  must  be 
submitted  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  may  be  disclosed  publicly 


by  EPA  withoot  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  236  at  the  address 
given  above,  from  8  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding 
.lolidays. 

POR  FINTTHER  tNFORMATKM  CONTACT, 

By  mail. 

Donald  R.  Stubbs,  Emergency  Response 
and  Minor  Use  Section  (TS-767C). 
Registration  Division,  Envnronmental 
Protection  Agency,  401  M  St.  SW.. 
Washingtoa  DC  20480 

Office  location  and  telephone  number 
Rm.  716H.  CM  #2,  1921  Jefferson 
Davis  Highway,  Arlington,  VA  22202. 
(703-557-1806) 

SUPPt^EMEWTARV  INFORMATION:  The 

Interregional  Research  Project  No.  4  (IR- 
4),  New  Jersey  Agricultural  Experiment 
Station,  P.O.  Box  231,  Rutgers 
University,  New  Brunswick,  .\'J  08903. 
has  submitted  pesticide  petition  6E3360 
to  EPA  on  behalf  of  Dr.  Robert  H. 
Kupelian,  National  Director,  IR-4 
Project,  and  the  Agricultural  Experiment 
Stations  of  Georgia,  Florida,  North 
Carolina,  Oklahoma,  and  Texas. 
This  petition  requested  that  the 
Administrator,  pursuant  to  section 
408(e)  of  the  Federal  Food  Drug,  and 
Cosmetic  Act,  propose  the 
establishment  of  a  tolerance  for  the 
combined  residues  of  the  insecticide 
permethrin  [(3-phenox>T)henyl)methyI-3- 
(2,2-dichloroethenyi)-2,"2- 
dimethylcyclopropane  carboxylatej  and 
the  sum  of  its  metaboliles  3-(2.2- 
dichloroethenyl)-2,2- 
dimethylcyclopropane  carboxylic  acid 
(DCVA)  and  (3-phenoxyphenyI)- 
methanoi  (3-PBA)  in  or  on  the  following 
raw  agricultural  commodities:  Collards 
and  turnip  greens  at  20  parts  per  million 
(ppm)  and  turnip  roots  at  1  ppm. 

The  petitioner  proposed  that  this  use 
of  permethrin  on  turnips  be  limited  to 
Florida,  Georgia.  Indiana.  South 
Carolina,  Texas,  and  Washington  and 
use  of  permethnn  on  collards  be  limited 
to  Arizona,  Georgia,  North  Carolina, 
Oklahoma,  South  Carolina,  end  Texas 
based  on  the  geographical 
representation  of  the  residue  data 
submitted.  Additional  residue  data  will 
be  required  to  expand  the  area  of  usage. 
Persons  seeking  geographically  broader 
registration  should  contact  the  Agency's 
Registration  Division  at  the  address 
provided  above. 

The  data  submitted  in  the  petitions 
and  other  relevant  material  have  been 
evaluated.  The  pesticide  is  considered 
useful  for  the  purpose  for  which  the 
tolerances  are  sought.  The  toxicological 
data  considered  in  support  of  the 
proposed  tolerances  were  discussed  in  a 
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final  rule  document  (PP  8F2099/R422). 
published  in  the  Federal  Register  of 
October  13,  1962  (47  FR  45006). 
Tolerances  for  residues  of  the 
insecticide  on  various  raw  agricultural 
commodities  have  been  previously 
established  ranging  from  0.05  to  60.0 
ppm. 

The  acceptable  daily  intake  (ADI). 
based  on  the  2-year  rat  chronic  feeding/ 
oncogenicity  study  (NOEL  of  5.0  mg/kg/ 
day  or  100  ppm)  and  using  a  100-fold 
safety  factor,  is  calculated  to  be  005 
mg/kg  of  body  weight  (bw)/day.  The 
maximum  permitted  intake  (MPI)  for  a 
60-kg  human  is  calculated  to  be  3.0  mg/ 
day.  The  theoretical  maximum  residue 
contnbution  (TMRC)  from  existing 
tolerances  for  a  1.5-kg  daily  diet  is 
calculated  to  be  0.025O93  mg/kg/day.  the 
current  action  will  increase  the  TMRC 
by  O.0OO563  mg/kg/day  (2.24  percent)  to 
0.025656  mg/kg/day. 

The  nature  of  the  residues  is 
adequately  understood  and  adequate 
analytical  methods,  gas-liquid 
chromatography,  are  available  in 
Pesticide  Analytical  Method  (PAM). 
Volume  II.  for  enforcement  purposes.  No 
secondary  residues  in  meat,  milk, 
poultry,  or  eggs  are  expected  from  use  of 
permethrin  on  collards  and  turnips;  a 
label  restriction  precludes  the  grazing  of 
livestock  in  treated  fields  or  feeding 
treated  refuse  to  livestock.  Th«re  are 
currently  no  actions  pending  against  the 
continued  registration  of  this  chemical. 
Based  on  the  above  information  and 
data  considered  by  the  Agency,  the 
tolerance  established  by  amending  40 
CFR  180.378  would  protect  the  public 
health.  Therefore,  it  is  proposed  that  the 
tolerance  be  established  as  set  forth 
below. 

Any  person  who  has  registered  or 
submitted  an  application  for  registration 
of  a  pesticide,  under  the  Federal 
Insecticide.  Fungicide,  and  Rodenticide 
Act  (FIFRA)  as  amended,  which 
contains  any  of  the  ingredients  listed 
herein,  may  request  within  15  days  after 
publication  of  this  notice  in  the  Federal 
Register  that  this  rulemaking  proposal 
be  referred  to  an  Advisory  Committee  in 
accordance  with  section  408(e)  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act. 
As  provided  for  in  the  Administrative 
Procedure  Act  (5  U.S.C.  553(d)(3)),  the 
comment  period  lime  is  shortened  to 
less  than  30  days  because  of  the 
necessity  to  expeditiously  provide  a 
means  for  control  of  insects  infesting 
these  commodities. 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  regulation.  Comments  must 


bear  a  notation  indicating  the  document 
control  number.  (PP  6FJ360/P419)  All 
wntten  comments  filed  in  response  to 
this  petition  will  be  available  in  the 
Information  Services  Section,  at  the 
address  given  above  from  8  am.  to  4 
p.m..  Monday  through  Friday,  except 
legal  holidays. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
354.  94  Stat.  1164.  5  U  S  C.  601-612).  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishmg  exemptions  for  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4.  1981  (46 
FR  24950). 

Ust  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedure.  Agricultural  commodities, 
Pesticides  and  pests.  Reporting  and 
recordkeeping  requirements. 

Dated:  May  20. 1987. 
|am«s  W.  Akermaa, 

AclingOtrff  tor,  Riftistration  Division.  Office 
of  Pesticide  Programs. 

Therefore,  it  is  proposed  that  40  CFR 
Part  180  be  amended  as  follows: 

PART  180— I  AMENDED! 

1.  The  authority  citation  for  Part  180 
continues  to  read  as  follows: 

Authority:  21  U.S  C  346a. 

2.  Section  180.378  is  amended  by 
adding  new  paragraph  (d)  to  read  as 
follows: 

5  180.378    Ptm^thrtrr.  %f^«rnnc— for 

reskiiM*. 

•  •  «  •  • 

(d)  Tolerances  with  regional 
registration,  as  defined  in  ft  180.1(n).  are 
established  for  residues  of  permethrin 
((3-phenoxyphenyl)methyl-3-{2.2- 
dichloroethenyl)-2.2-dimethyl- 
cyclopropane  carboxylate]  amd  the  sum 
of  its  metabolites  3(2.2- 
dichloroelhenyl)-2.2- 
dimethylcyclopropane  carboxylic  acid 
(DCVA)  and  (3- 

phenoxyphenyl)methanol  (3-PBA)  in  or 
on  the  following  raw  agricultural 
commodities: 


[FR  Doc.  87-12366  Filed  6-2-87:  8:45  am] 
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40  CFR  Part*  264,  265,  and  270 

[SW-FWL-3211-4) 

Proposed  AnnefKlmenta  for  Landfill, 
Surface  Impoundment  and  Waate  Pile 
Closures;  Proposed  Amendnf>ent  to 
Rule 

agency:  Environmental  protection 

Agency. 

AcnOM:  Extension  of  the  comment 

penod.  


summary:  On  March  19. 1987.  USEPA 
proposed  a  new  option  for  closure  of 
hazardous  waste  landfills,  surface 
impoundments,  and  waste  piles  on  a 
site-specific,  waste-specific  basis  (52  FR 
8712).  The  purpose  of  today's  notice  is  to 
extend  the  comment  penod  for  the 
proposed  rule  by  30  days  to  give  the 
public  additional  time  to  submit 
comments  We  have  received  requests 
to  extend  the  comment  period  by  up  to 
30  days,  due  to  the  complexity  of  the 
proposed  rule  and  the  need  of  the 
commenters  to  devote  time  to  several 
other  EPA  proposed  rules  with  similar 
deadlines  for  public  comment. 
DATE:  The  Agency  will  accept  comments 
submitted  on  the  proposed  rule  on  or 
before  June  17,  1987. 
ADDRESS:  Send  original  comments  plus 
two  copies  to:  Docket  Clerk.  Office  of 
Solid  Waste  (WH-562),  U.S. 
Environmental  Agency,  401  M  Street 
SW.,  Washington,  DC  20480.  Comments 
should  be  identified  as  follows;  F-87- 
ACP-FFFFF. 

The  public  docket  for  this  proposed 
rule  is  located  in  Room  MLGlOO,  U.S. 
Environmental  Protection  Agency,  401  M 
Street  SW.,  Washington.  DC  and  is 
available  for  viewing  from  9:00  am.  to 
3:30  p.m.,  Monday  through  Friday, 
excluding  holidays.  Call  Mia  Zmud  at 
475-9327  or  Kate  Blow  at  382-^1675  for 
appointments 

FOR  FURTHER  INFORMATION  CONTACT. 
RCRA  hotline  at  (800)  424-9346  (m 
Washington.  DC.  Call  832-3000). 


UM  i 


Dated:  May  28,  1987. 
1  W.  McGraw. 

Acting.  Assistant  Administrator  for  Solid 
Waste  and  Emergency  Response. 
[FR  Doc.  87-1 2See  Filed  6-2-87;  8;45  am) 
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DEPARTMENT  OF  THE  INTERIOR 
Office  of  Hearings  and  Appeals 
43  CFR  Part  4 

Departmental  Hearings  and  Appeals 
Procedures 

agency:  Office  of  Hearings  and 
Appeals,  Inferior. 
action:  Proposed  rule. 

SUMMARY:  The  Office  of  Hearings  and 
Appeals  (OKA)  in  the  Department  of  the 
Interior  (DOI)  proposes  to  revise  its 
rules  at  43  CFR  Part  4.  Subpart,  B,  by 
adding  a  new  provision  to  establish  a 
procedure  enabling  a  party  to  an 
administrative  proceeding  to  submit 
privileged  or  confidential  information  as 
evidence  and  request  limitation  on  the 
disclosure  of  that  evidence.  The  current 
rules  of  practice  governing  hearings  and 
appeals  require  service  of  all  documents 
filed  in  connection  with  a  proceeding  to 
all  parties;  require  that  no  decision  be 
based  upon  any  record,  statement,  file, 
or  document  which  is  not  open  to 
inspection  by  all  parties:  impose  a  strict 
prohibition  on  the  receipt  of  any  ex 
parte  communication;  and  make  no 
provision  for  participants  in  a 
proceeding  to  submit  evidence  which  is 
protected  from  disclosure.  Therefore, 
information  of  a  class  protected  from 
disclosure  by  law  cannot  be  introduced 
at  a  hearing  or  reviewed  on  appeal  in 
conformity  with  present  regulations 
even  where  the  initial  decision  was 
based  entirely  or  substantially  on  such 
evidence  or  information. 
date:  Written  comments  on  the 
proposed  rule  must  be  received  by  July 
6. 1987. 

ADDRESS:  Written  comments  on  this 
proposed  rulemaking  should  be  mailed 
or  hand-delivered  to  the  Director.  Office 
of  Hearings  and  Appeals  Department  of 
the  Interior,  4015  Wilson  Boulevard, 
Arlington.  Virginia  22203. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  R.  Kleiler,  Attorney-Adviser. 
Office  of  Hearings  and  Appeals,  4015 
Wilson  Boulevard,  Arlington,  Virginia 
22203;  Telephone;  (703)  235-3750. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

A  number  of  statutes  administered  by 
the  Department  of  the  Interior  expressly 
require  that  provision  be  made  for 
hearings  and/or  appellate  review  of 


initial  decision;  e.g.,  The  Federal  Land 
Pohcy  and  Management  Act  of  1976,  the 
Surface  Mining  Control  and  Reclamation 
Act  of  1977,  and  the  Federal  Oil  and  Gas 
Royalty  Management  Act  of  1982.  The 
latter  two  statutes  and  others  identify 
certain  classes  of  confidential 
information  and  require  that  such 
information  be  protected  from 
unauthorized  disclosure.  Therefore,  the 
Department  has  a  dual  obligation:  It 
must  conduct  hearings  and  appellate 
review,  and  it  must  preserve  the 
confidentiaUty  of  information  protected 
from  disclosure  by  law.  However,  the 
present  rules  of  procedure  which  govern 
the  conduct  of  Departmental  hearings 
and  appeals  require  that  every 
document  submitted  by  a  party  to  such  a 
proceeding  be  served  upon  every  other 
party;  all  ex  parte  communications  are 
strictly  prohibited:  no  decision  can  be 
based  ufK)n  evidence  which  is  not 
subject  to  inspection  by  all  parties;  and 
there  is  no  provision  for  limiting 
disclosure  of  confidential  information 
submitted  in  an  administrative 
proceeding. 

When,  on  occasion,  it  has  been 
necessary  to  subordinate  OHA's 
procedural  reguJations  to  the  supremacy 
of  Federal  statutes  to  preserve  the 
confidentiality  of  protected  information, 
that  has  been  done.  However,  that 
practice  is  not  a  solution  to  the  problem. 
OHA  can  only  protect  the 
confidentiality  of  information  which  is 
in  its  possession.  It  has  no  means  of 
knowing  what  information  appellants 
might  elect  to  forego  submitting  in 
support  of  their  cases  out  of  their 
concern  for  the  fact  that  OHA's 
regulations  require  that  such 
information  must  be  made  available  to 
all  parties.  Conceivably,  this  inhibition 
might  seriously  prejudice  a  party's 
ability  to  present  its  case.  Moreover,  the 
Bureau  of  Land  Management,  the  Office 
of  Surface  Mining  Reclamation  and 
Enforcement,  the  Minerals  Management 
Service,  and  perhaps  other  components 
of  the  Department  often  utilize 
properitary  data  from  oil  companies  and 
mining  companies  in  making  decisions 
which  are  subject  to  appeal.  The 
appellate  process  is  essentially 
concerned  with  revievdng  the 
documents  which  served  as  the  basis  for 
the  intial  decision,  and  there  have  been 
expressions  of  concern  that  any 
perception  on  the  part  of  the  proprietors 
of  the  information  that  their  data  might 
be  exposed  as  the  resuli  of  an  appeal 
might  make  them  unwilling  to  furnish 
information  to  agencies  who  need  such 
data  or  reluctant  to  appeal  decisions 
based  on  it.  Although  OHA  has  never 
permitted  the  exposure  of  protected 
information,  a  procedure  is  needed 
which  not  only  will  regularize  its 
practice,  but  provide  the  requisite 


reassurances  to  the  public  and  the 
component  bureaus  and  offices  of  this 
Department  that  such  documents  will  be 
safely  managed  in  the  adjudicatory 
process. 

Of  course,  parties  to  an  adjudication 
conducted  pursuant  to  5  U.S.C.  554 
cannot  be  denied  access  to  the  record 
upon  which  a  decision  is  based  because 
"[t]he  transcript  of  testimony  and 
exhibits,  together  with  all  papers  and 
requests  filed  in  the  proceedmg. 
constitutes  the  exclusive  record  for 
decision  *  *  *  and,  upon  payment  of  the 
lawfully  prescribed  costs,  shall  be  made 
available  to  the  parties  "  25  U.S.C 
556(e)  (emphasis  added).  If  a 
determination  has  been  made  on  the 
basis  of  confidential  information,  the 
validity  of  which  is  challenged,  the 
agency  at  hearing  may  hold  back  the 
confidential  material  and  take  the  risk 
of  not  being  able  to  prove  its  case  or 
produce  the  material  for  the  purpose  of 
direct  and  cross-examination.  See  Wirtz 
V.  Baldor  Electric  Co..  337  F.2d  518  fD.C 
Cir.  1963).  Several  agencies  have 
balanced  the  need  to  protect 
confidential  information  with  the 
requirement  that  the  record  of  a 
proceeding  be  made  available  to  parties 
by  establishing  rules  which  keep 
confidential  information  out  of  the 
public  record  of  the  proceeding  and 
which  prohibit  parties  or  their  counsel 
from  disclosing  the  information  deemed 
confidential. 

The  problem  addressed  by  this 
rulemaking  arises  most  often  in 
adjudications  which  are  not  conducted 
pursuant  to  5  U.S.C.  554  and  m  which 
the  agency  wishes  the  decisionmaker  to 
consider  evidence  without  disclosing  it 
to  other  parties.  In  these  cases,  the 
Interior  Board  of  Land  Appeals  has 
ruled  that  information  constituting  the 
basis  for  a  decision  must  be  disclosed  to 
a  party  unless  such  disclosure  is 
prohibited  by  law.  Southern  Union 
Exploration  'Co..  51  IBLA  89  (1980).  The 
proposed  rulemaking  would  merely 
codify  a  standard  for  disclosure  which 
the  Board  of  Land  Appeals  has  already 
applied  for  over  S  years. 

The  proposed  rulemaking  is  not 
intended  to  affect  the  availability  of 
information  subject  to  disclosure  under 
the  Freedom  of  Information  Act  5  U.S.C. 
552;  not  is  it  intended  to  authorize  the 
withholding  from  Congress  of 
information  to  which  Congress  is 
entitled  under  the  law. 

II.  Discussion  of  the  Proposed 
Amendments 

The  proposed  rule  amends  Subpart  B 
by  adding  a  new  section.  43  CFR  4.31, 
which  establishes  a  procedure  for 
submitting  documents  containing 
confidential  information  and  for 
requesting  limitation  on  the  disclosure  of 
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such  docuraentB.  The  new  section  would 
establish  condition*  under  which  the 
cxMifidenlial  information  may  be 
provided  to  other  participants  to  the 
pror.fedinj?  If  such  conditions  are  not 
adequate  to  protect  the  CMnfidentiality 
of  information  forming  the  basis  for  a 
(ier  ision,  a  final  provision  would  allow 
the  decisionmaker  to  consider  such 
evidence  without  discloaing  it  to  the 
parties,  but  only  if  the  proceeduig  does 
not  arise  under  5  U.S.C  5&4. 

The  proposed  amendment  of  1 4.22(b) 
would  add  a  provision  to  except 
documents  and  requests  filed  pursunt  to 
§  4  31  from  the  general  requirement  for 
service  to  all  parties.  The  documents 
and  requests  would  be  served  only  as 
required  by  5  4.31. 

The  propt)8ed  amendment  to 
S  424(aM4)  would  except  evidence 
reviewed  pursuant  to  84.31(e)  from  the 
provision  thai  no  deasion  can  be  based 
on  evidence  not  open  to  inspection  by 
the  parties. 

Section  4.22(c)  is  proposed  to  be 
amended  by  addition  of  a  proviso  for 
the  sealing  of  protected  information 
against  unauthorized  diAclosure  and 
retaining  it  with  the  official  record. 

Elxisting  S  4.27(b)  is  a  total  prohibition 
of  any  ex  parte  commuiucation,  as 
defined  in  that  rule,  which  the  proposed 
rule  would  amend  by  providil^g  an 
exception  for  the  disposition  oi  ex  parte 
matters  as  authorized  by  law. 

III.  Procedural  Matters 

Fedtral  Paperwork  Reduction  Act 

The  proposed  rules  do  not  contain 
information  collection  requirements  that 
require  approval  by  the  Office  of 
Management  and  Budget  under  44  U.S.C. 
3507. 

Executive  Order  12291 

The  DOI  has  examined  these 
proposed  rules  according  to  the  criteria 
of  Executive  Order  12291  [February  17. 
1981)  and  tias  determined  that  they  are 
not  major  and  do  not  requu-e  a 
regulatory  impact  arialysis  because  the 
rules  only  set  forth  the  details  of 
necessary  procedures  for  hearings  and 
appeals. 
Regulatory  Flexibility  Act 

The  DOI  has  also  determined, 
pursuant  to  '.he  Regulatory  Flexibility 
Act.  5  U.S.C  601  et  seq..  that  these  rules 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  because  the  rules  simply  provide 
procedures  for  administrative  review  of 
agency  actions 
National  Environmental  Policy  Act 

The  Office  of  Hearings  and  Appeals 
has  determined,  on  the  basis  of  the 


categorical  exclusion  of  rejjulatioa*  of  a 
procedural  nature  set  forth  at  51B  DM  2 
Appendix  1,  }  lia.  that  the  proposed 
rules  will  not  significantly  affect  the 
quality  of  the  human  environment. 

Draftinji 

The  proposed  rule  was  drafted  by 
Edward  W  Stuebing.  former 
AdminiiJtrative  ludge  with  the  Interior 
Board  of  Und  Appeals  in  OHA.  and 
James  R.  Kleiier.  Attorney-Adviser. 

Ust  of  Sub}©cts  in  43  CFR  Pail  4 

Admimstralive  practice  and 
procedure.  Lawyer*. 

Dflled;  May  14. 1«J7. 
Paul  T  Balrd. 
Director.  Office  of  Hearings  andAppeah. 

Accordingly,  it  Is  proposed  to  revise 
43  CFR  Part  4.  Subpart  B.  as  follows; 

PART  4— OEPARTMENT  HEARINGS 
AMD  APPEALS  PROCEOORES 

1.  The  authority  citation  for  Part  4 
continues  to  read  as  follows: 

Autliority:  R.S.  2478.  as  amended  43  U  S.C. 
Sec.  1201.  unless  otherwise  noted. 

Sutipart  B— G*n«rai  Rutos  Relating  to 
Proc«<lur»«  and  Practice 

2.  Section  4.22  is  amended  by  revising 
paragraph  (b)  and  (c)  to  read  as  follows: 

5  4.22     Document*. 

•  •  •  •  • 

(b)  Service  generally  A  copy  of  each 
document  filed  in  a  proceeding  before 
the  Office  of  Hearings  and  Appeals  must 
be  served  by  the  filing  party  on  the  other 
party  or  parties  in  the  case,  except  as 
otherwise  provided  by  4.31.  In  all  cases 
where  a  party  is  represented  by  an 
attorney,  such  attorney  will  be 
recognized  as  fully  controlling  the  case 
on  behalf  of  his/her  chent,  and  service 
of  any  document  relating  to  the 
proceeding  shall  be  made  upon  such 
attorney  in  addition  to  any  other  service 
specifically  required  by  law  or  by  order 
of  a  presiding  official  or  an  appeals 
board.  Where  a  party  is  represented  by 
more  than  one  attorney,  service  upon 
one  of  the  attorneys  shall  be  suffiaent. 

(c)  Retention  of  documents.  All 
documents  book*,  records,  paper*,  etc., 
received  in  evidence  in  a  hearing  or 
submitted  for  the  record  in  any 
proceeding  before  the  Office  of  Hearing* 
and  Appeals  will  be  retained  with  the 
official  record  of  the  proceedings. 
Howrever.  the  withdrawal  of  original 
documenU  may  be  permitted  while  the 
case  is  pending  upon  the  submission  of 
true  copies  In  lieu  thereof.  When  a 
decision  has  become  final,  an  appeals 
board  in  its  discretion  may,  upon 


request  and  after  notice  to  the  other 
party  or  parties,  permit  the  withdrawal 
of  ongrnal  exhibits  or  any  part  thereof 
by  the  party  entitled  thereto.  The 
substitution  of  true  copies  of  exhibiU  or 
any  part  thereof  may  be  required  by  the 
Board  in  its  discretion  as  a  condition  of 
granting  permission  for  such 
withdrawal.  Transcripts  of  testimony 
and/or  documents  received  or  reviewed 
pursuant  to  f  4J1  of  these  rules  shall  be 
sealed  against  disclosure  to 
unauthonzed  persons  and  retamed  with 
the  offiaal  record.  «>ubject  to  the 
withdrawal  and  substitution  provision* 

hereof. 

•         •         •         •         • 

3.  Section  4.24  is  amended  by  revising 
paragraph  (a)(4)  to  read  as  follows: 

S4.2S    BMte  o<  decMon. 

(a)  •   •   • 

(4)  In  any  case,  no  decision  after  a 
hearing  or  on  appeal  shall  be  based 
upon  any  record,  statement,  file,  or 
«imilar  document  which  is  not  open  to 
inspection  by  the  parties  to  the  hearing 
or  appeal,  except  documents  or  other 
evidence  received  or  reviewed  pursuant 

to  5  4.31(e). 

•  •         •         •         • 

4.  Section  4.27  is  amended  by  revising 
paragraph  (b)(1)  to  read  as  follows: 

§  4.27     Standards  of  conduct 

•  •  •  •  * 

(b)  Ex  parte  communication — [1) 
Prohibition.  Except  to  the  extent 
required  for  the  disposition  of  ex  parte 
matters  as  authorized  by  law,  there  shall 
be  no  communications  concerning  the 
merits  of  a  proceeding  between  any 
party  to  the  proceeding  or  any  person 
interested  in  the  proceeding  or  any 
representative  of  a  party  or  interested 
person  and  any  Office  personnel 
involved  or  who  may  reasonably  be 
expected  to  become  involved  in  the 
decisii/nmaking  process  on  that 
proceeding,  unless  the  communication,  if 
oral,  is  made  in  the  presence  of  all  other 
parties  or  their  representatives,  or,  if 
written,  is  furnished  to  all  other  parties. 
«         •        •        •         • 

5.  A  new  S  4J1  is  added  to  Subpart  B 
to  read  as  follows; 

S  4Jl     R«9U««I  lor  tmmrtg  dl«:kMur»  o* 
confidential  Inf ormattoo. 

(a)  If  any  person  submitting  a 
document  in  a  proceeding  under  this 
part  claim*  that  *ome  or  all  of  the 
information  contained  in  that  document 
is  exempt  from  the  mandatory  public 
disclosure  requirement*  of  the  Freedom 
of  Information  Act  (5  USC.  552).  i* 
information  referred  to  in  section  1905  of 
Title  18  of  the  United  State*  Code  {IB 


U.S.C.  1905)  (disclosure  of  confidential 
information),  or  is  otherwise  exempt  by 
law  from  public  disclosure,  the  person: 

(1)  Must  request  the  presiding  officer 
or  appeals  board  not  to  disclose  such 
information  except  to  the  participants  in 
the  proceeding  under  the  conditions 
provided  in  paragraphs  (c)  and  (d)  of 
this  section,  and  serve  the  request  upon 
'he  participants  in  the  proceeding; 

(2)  Must  submit,  together  with  the 
document,  a  second  copy  of  the 
document  from  which  has  been  deleted 
'he  information  of  which  the  person 
requests  nondisclosure  and  must 
indicate  in  the  original  document  that 
the  original  document  is  exempt,  <\ 
contains  information  which  is  exempt, 
from  disclosure; 

(3)  Must  include  a  statement 
specifying  why  the  information  is 
privileged  or  confidential,  if  the 
information  for  which  nondisclosure  is 
requested  is  claimed  to  come  within  the 
exception  in  5  U.S.C.  552(b)(4)  for  trade 
secrets  and  commercial  or  financial 
information; 

(4)  Must  include  a  statement 
specifying  the  justification  for 
nondisclosure,  if  the  information  for 
which  nondisclosure  is  requested  is  not 
within  the  exception  in  5  U.S.C. 
552(b)(4). 

(b)  If  the  person  submitting  a 
document  does  not  submit  a  second 
copy  of  the  document  from  which  the 
appropriate  information  has  been 
deleted,  the  presiding  officer  or  appeals 
board  may  assume  that  there  is  no 
objection  to  public  disclosure  of  the 
document  in  its  entirety. 

(c)  If  information  is  submitted  in 
accordance  with  paragraph  (a)  of  this 
section,  the  information  will  not  be 
disclosed  except  as  provided  in  the 
Freedom  of  Information  Act,  in 
accordance  with  Part  2  of  this  title,  or 
upon  request  in  accordance  with 
paragraph  (d)  of  this  section,  to 
participants  in  the  proceeding  under  the 
restrictions  stated  in  paragraph  (d). 

(d)  At  any  time,  a  participant  may 
request  the  presiding  officer  or  appeals 
board  to  direct  a  person  submitting 
information  under  paragraph  (a)  of  this 
section  to  provide  that  information  to 
the  participant.  The  Presiding  officer  or 
board  will  so  direct,  unless  paragraph 
(e)  of  this  section  is  applicable,  if  the 
participant  requesting  the  information 
agrees: 

(1)  Not  to  use  or  disclose  the 
information  except  in  the  context  of  the 
proceeding  conducted  pursuant  to  this 
subpart  and 

(2)  To  return  all  copies  of  the 
information,  at  the  conclusion  of  the 
proceeding,  to  the  person  submitting  the 


information  under  paragraph  (a)  of  this 
section. 

(e)  If  a  participant  in  a  proceeding 
other  than  a  hearing  conducted  pursuant 
to  5  U.S.C.  554  believes  that  a  disclosure 
of  evidence  to  any  other  party  to  the 
proceeding  is  prohibited  by  law 
notwithstanding  the  protection  provided 
under  paragraphs  (c)  and  (d)  of  this 
section,  such  participant  may  request  in 
writing  that  the  presiding  officer  or 
appeals  board  review  such  evidence  as 
a  basis  for  its  decision  without 
disclosing  it  to  the  other  party.  The 
request  itself  must  be  served  upon  all 
parties,  describe  generally  the  evidence 
to  be  withheld  from  disclosure,  and 
state  why  disclosure  is  prohibited,  citing 
pertinent  statutory  or  regulatory 
authority.  If  the  prohibition  on 
disclosure  is  intended  to  protect  the 
interest  of  a  person  who  is  not  a  party  to 
the  proceeding,  the  party  requesting 
consideration  of  evidence  without  its 
disclosure  must  demonstrate  that  such 
person  refused  to  consent  to  the 
disclosure  of  the  evidence  to  other 
parties  to  the  proceeding.  If  the 
presiding  officer  or  an  appeals  board 
denies  the  request,  the  party  who  made 
the  request  shall  be  given  an 
opportunity  to  withdraw  the  evidence 
before  it  is  considered  by  the  presiding 
official  or  board  unless  a  Freedom  of 
Information  Act  request,  administrative 
appeal,  or  lawsuit  seeking  release  of  the 
information  is  pending.  If  the  presiding 
officer  or  board  grants  the  request,  any 
reasonably  segregable  portion  of  such 
evidence  shall,  upon  motion  by  a 
participant  prior  to  the  issuance  of  a 
decision,  be  incorporated  in  the  open 
record  after  the  deletion  of  the  protected 
portions,  and  the  parties  afforded  an 
opportunity  to  address  the  materials 
thus  disclosed.  Where  the  resultant 
decision  is  premised  in  whole  or  in  part 
on  evidence  not  disclosed  to  all  parties, 
the  decision  shall  so  state,  specifying 
the  nature  of  the  evidence  and  the 
Federal  statute  under  which  disclosure 
was  denied,  and  the  evidence  so 
considered  shall  be  retained  under  seal 
as  part  of  the  official  record. 

(FR  Doc.  87-12806  Filed  6-2-«7;  8:45  am] 
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Rsh  and  Wildlife  Service 
50  CFR  Part  20 

Migratory  Bird  Hunting;  Supplemental 
Proposals 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Supplemental  proposed  rule. 


summary:  In  the  March  13. 1987,  Federal 
Register  [52  FR  7900)  the  public  was 
notified  that  the  U.S.  Fish  and  Wildlife 
Service  (hereinafter  the  Service) 
proposes  to  establish  hunting 
regulations  for  certain  migratory  game 
birds  during  1987-88,  and  provided 
information  on  certain  proposed 
regulations.  This  proposed  rulemaking 
provides  supplemental  proposals  for  the 
early-  and  late-season  migratory  bird 
hunting  regulations  frameworks. 

The  early  hunting  seasons  open  prior 
to  October  1  and  include  seasons  on 
mourning  doves,  white-winged  doves, 
white-tipped  doves,  band-tailed  pigeons, 
woodcock,  common  snipe,  rails, 
moorhens  and  gallinules,  teal  and  sea 
ducks;  experimental  early  duck  seasons 
in  Florida,  Iowa,  Kentucky,  and 
Tennessee;  experimental  early  goose 
seasons  in  portions  of  Michigan  and 
Illinois:  special  sandhill  crane-Canada 
goose  seasons  in  southwestern 
Wyoming;  sandhill  cranes  in  the  Central     / 
Flyway  and  Anzona:  migratory  bird 
hunting  seasons  in  Alaska,  Hawaii, 
Puerto  Rico  and  the  Virgin  Islands;  and 
extended  falconry  seasons.  Late  seasons 
open  about  October  1  or  later  and 
include  those  for  most  waterfowl, 
seasons  not  previously  selected  for 
other  species.  The  Service  annually 
prescribes  hunting  regulation* 
frameworks  within  which  the  State* 
select  specific  seasons.  The  effect  of  this 
proposed  rule  is  to  facilitate 
establishment  of  early-  and  late-season 
migratory  bird  hunting  regulations  for 
the  1987-68  season. 

DATES:  The  comment  period  for 
proposed  migratory  bird  hunting  season 
frameworks  for  Alaska,  Hawaii,  Puerto 
Rico  and  the  Virgin  Islands  will  end  on 
June  18, 1987;  that  for  other  early-season 
frameworks  proposals  will  end  on  July 
14, 1987;  and  that  for  late-season 
frameworks  proposals  on  August  25, 
1987.  Public  hearings  on  proposed  early- 
and  late-seasons  frameworks  will  be 
held  on  June  18  and  August  4. 1987, 
respectively  (52  FR  7900). 

ADDRESS:  Send  comments  to:  Director 
(FWS/MBMO),  U.S.  Fish  and  Wildlife 
Service,  Department  of  the  Inferior, 
Matomic  Building,  Room  536, 
Washington,  DC  20240.  The  public 
hearings  will  be  held  in  the  Auditorium 
of  the  Department  of  the  Interior 
Building  on  C  Street,  between  18th  and 
19th  Street  NW.,  Washington.  DC. 
Notice  of  intention  to  participate  in 
either  hearing  should  be  sent  in  writing 
to  the  Director  (FWS/MBMO).  U.S.  Fish 
and  Wildlife  Service,  Department  of  the 
Interior,  Matomic  Building-Room  536, 
Washington,  DC  20240. 
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Comments  received  on  this 
supplemental  proposed  rulemaldng  will 
be  available  for  public  inspection  during 
normal  business  hours  in  Room  536, 
Matomic  Building.  1717  H  Street  NW.. 
Washington.  DC. 

FOR  FVHTTHER  INFORMATION  CONTACT: 
RoUin  D.  Sparrowe.  Chief,  OfTice  of 
Migratory  Bird  Management.  U.S.  Fish 
and  Wildlife  Service.  Department  of  the 
Interior.  Matomic  Building,  Room  536. 
Washington.  DC  20240  (292-254-3207). 
SUPPtEMENTARY  INFORMATION:  The 

annual  process  for  developing  migratory 
game  bird  hunting  regulations  deals  with 
regulations  for  early  and  late  seasons. 
Early  seasons  include  those  which  open 
before  October  1.  while  late  seasons 
open  about  October  1  or  later. 
Regulations  are  developed 
independently  for  early  and  late 
seasons.  The  early-seasons  regulations 
cover  mourning  doves,  white-winged 
doves,  white-tipped  doves,  bandtailed 
pigeons,  rails,  moorhens  and  gallinulles. 
woodcock,  and  common  snipe;  sea 
ducks  in  the  Atlantic  Flyway;  teal  in 
September  in  the  Central  and 
Mississippi  Flyways;  experimental  early 
duck  seasons  in  Florida.  Iowa. 
Kentucky,  and  Tennessee;  experimental 
early  goose  seasons  in  portions  of 
Michigan  and  Illinois;  sandhill  cranes  in 
the  Central  Flyway  and  Arizona;  special 
sandhill  crane  Canada  goose  seasons  in 
southwestern  Wyoming;  doves  in 
Hawaii:  migratory  game  birds  in  Alaska. 
Puerto  Rico,  and  the  Virgin  Islands;  and 
some  extended  falconry  seasons.  Late 
seasons  include  the  general  waterfowl 
seasons;  special  seasons  for  scaup  and 
goldeneyes:  extra  scaup  and  teal  during 
regular  duck  seasons;  coots,  moorhens 
and  gallinules.  and  snipe  in  the  Pacific 
Flyway;  and  other  extended  falconry 
seasons. 

Certain  general  procedures  are 
followed  in  developing  regulations  for 
the  early  and  late  seasons.  Initial 
rpgulafory  proposals  are  announced  in  a 
Federal  Register  document  published  in 
March  and  opened  to  public  comment. 
These  proposals  are  supplemented,  as 
necessary,  with  additional  Federal 
Register  documents.  Following  review  of 
comments  recf-ived  and  after  public 
hearings,  the  Service  further  develops 
and  publishes  proposed  frameworks  for 
times  of  seasons,  season  lengths, 
shooting  hours,  daily  bag  and 
possession  limits,  and  other  regulatory 
elements.  Afler  consideration  of 
additional  puiilic  comments,  the  Service 
publishes  fin.il  frameworks  in  the 
Federal  Register.  Using  these 
frameworks.  Slate  conservation 
agencies  then  select  hunting  season 
dates  and  op;ons.  Upon  receipt  of  State 


selections,  the  Service  publishes  a  final 
rule  in  the  Federal  Register,  amending 
Subpart  K  of  50  CFR  Part  20.  to  establish 
specific  season*,  bag  limits,  and  other 
regulations  The  regulations  become 
effective  upon  publicatiort  Stales  may 
prescribe  more  restrictive  seasons  than 
those  provided  in  the  final  frameworks. 
The  regulations  schedule  for  this  year 
is  as  follows:  On  March  13.  1987.  the 
Service  published  in  the  Federal 
Register  (52  ¥R  79a))  a  proposal  to 
amend  50  CVK  Part  20.  with  public 
comment  periods  ending  as  noted 
above.  The  proposal  dealt  with 
establishment  of  seasons,  limits  and 
other  regulations  for  migratory  game 
birds  under  55  20.101  through  20.107, 
20.109  and  20.110  of  Subpart  K.  This 
document  is  the  second  in  a  series  of 
proposed,  supplemental,  and  final  rules 
for  migratory  game  bird  hunting 
regulations.  All  comments  on  the  March 
13  proposal  received  through  May  11, 
1987.  have  been  considered  in 
developing  this  document.  Comment 
periods  on  this  second  document  are 
specified  above  under  DATES.  Final 
regulatory  frameworks  for  migratory 
game  bird  hunting  seasons  for  Alaska. 
Puerto  Rico,  and  the  Virgin  Islands  are 
scheduled  for  Federal  Register 
publication  on  or  about  )uly  24. 1987. 
and  those  for  early  seasons  in  other 
areas  of  the  United  States  on  August  4, 
1987:  and  those  for  late  seasons  on 
September  11. 1987. 

On  June  18. 1987,  a  public  hearing  will 
be  held  in  Washington.  DC.  as 
announced  in  the  Federal  Register  of 
March  13. 1987  (52  FR  7900),  to  review 
the  status  of  mourning  doves,  woodcock, 
band-tailed  pigeons,  white-winged  and 
white-tipped  doves,  rails,  moorhens,  and 
gallinules.  common  snipe,  and  sandhill 
cranes.  Recommended  hunting 
regulations  will  be  discussed  for  these 
species  and  for  migratory  game  birds  in 
Alaska,  Puerto  Rico  and  the  Virgin 
Islands;  September  teal  seasons  in  the 
Mississippi  and  Central  Flyways; 
experimental  September  waterfowl 
seasons  in  designated  States;  special 
sea  duck  seasons  in  the  Atlantic 
Flyway;  and  extented  falconry  seasons. 
Statements  or  comments  are  invited. 
On  August  4, 1987,  a  public  hearing 
will  be  held  in  Washington.  DC.  as 
announced  in  the  Federal  Register  of 
March  13, 1987  (52  FR  7900).  to  review 
the  status  and  recommended  hunting 
regulations  for  waterfowl  not  previously 
discussed  at  the  lune  18  public  hearing. 

This  supplemental  proposed 
rulemaking  describes  a  number  of 
changes  which  have  been  proposed  by 
comments  on  the  original  framework 


proposals  published  on  March  13. 1967, 
in  the  Federal  Register. 

Review  of  Public  Comments  and  the 
Service's  Response 

Written  Comments  Received 
As  of  May  11, 1987.  the  Service  has 
received  comments  on  proposals 
published  in  the  March  13  1987,  Federal 
Register  (52  FR  7900)  from  8 
correspondents,  including  three  State 
agencies,  four  waterfowl  fiyway 
councils,  and  one  waterfowl  hunters' 
organization.  In  some  instances,  the 
communications  did  not  specifically 
mention  the  open  comment  period  or  the 
regulatory  proposals;  however,  because 
they  were  received  dunng  the  comment 
period  and  generally  relate  to  migratory 
game  bird  hunting  regulations,  they  are 
treated  as  comments.  The  comments  are 
discussed  below  with  particular 
attention  to  new  proposals  and 
modifications  or  clarifications  to 
previously  described  proposals. 
Wherever  possible,  they  are  discussed 
under  headings  corresponding  to  the 
numbered  items  in  the  March  13. 1987. 
Federal  Register.  Comments  received 
subsequent  to  May  11.  1987.  as  well  as 
those  received  at  the  )une  18, 1987. 
public  hearing  will  be  addressed  in  the 
next  supplemental  proposal  to  be 
pubhshed  in  the  Federal  Register  in 
early  July. 

General  Comments 

The  Central  Flyway  Council  has 
recommended  adoption  of  the  proposed 
basic  regulations  frameworks  for  1987- 
88  hunting  seasons  on  webless  and 
waterfowl  species  pertinent  to  the 
Central  Flyway  except  for  specific 
recommendations  given  in  the  numbered 
headings  that  follow. 

2.  Frameworks  for  ducks  in  the 
conterminous  United  States — outside 
dates,  season  length  and  bag  limits.  The 
Atlantic  Flyway  Council  reaffirmed  its 
1986  recommendation  that  the  point 
value  for  ring-necked  ducks  be  reduced 
from  35  to  25  points.  The  Mississippi 
Flyway  Council  adopted  a 
recommendation  opposing  the  proposal 
to  lower  the  point  value  on  ringnecks  to 
25  points. 

Response.  The  Service  addressed  a 
similar  request  from  Florida  for  a  change 
in  the  point  value  for  nng-necked  ducks 
in  the  Federal  Register  dated  September 
12.  1986  (51  FR  32463).  In  1986  the 
Atlantic  Flyway  supported  Florida's 
request  and  the  Miss'ssippi  Flyway 
opposed  the  change.  This  year  Florida 
has  submitted  an  updated  proposal  to 
reduce  point  values  from  35  to  25. 

While  Florida's  efforts  to  make  the 
point  value  for  ringnecks  more 
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equivalent  with  conventional 
regulatk}n«  are  recognized,  the  Service 
reiterates  its  concern  that  creation  of  a 
lower  point  value  in  the  Mississippi  and 
Atlantic  Flyways  would  likely  increase 
harvest  of  ringnecks  and  could 
adversely  influence  the  bird's 
continental  population  status.  Florida 
contends  available  data  suggests  the 
ringneck  population  suffered  no  adverse 
impact  when  the  point  value  was  less 
than  35  (1970-84),  however,  the  Service 
notes  that  limited  breeding  population 
information  is  available  for  the 
northeast  which  Is  an  important 
breeding  area  for  Atlantic  Flyway 
ringnecks.  In  additioii,  concern  has  been 
expressed  for  high  band  recovery  rates 
and  potential  negative  impacts  of  acid 
rain  on  production  habitat  in  the 
northeast.  For  these  reasons  the  Service 
defers  action  on  these  recommendations 
until  the  late-season  frameworks  are 
developed  in  early  August  and  solicits 
new  information  relative  to  this  issue. 

4.  Wood  ducks.  The  Mississippi 
Flyway  Council's  Lower  Region 
Regulations  Committee  endorsed  a 
recommendation  at  its  March  meeting 
that  the  Service  seriously  consider  a 
proposal  from  Alabama  to 
experimentally  increase  the  wood  duck 
ba^  limit  by  lowering  the  point  value  for 
male  wood  ducks  to  25  points  (present 
value  is  70  points).  The  State  has 
indicated  such  a  change  would  provide 
greater  opportunities  for  hunters  to  have 
a  reasonable  chance  to  harvest  a 
satisfactory  waterfowl  bag,  would 
prompt  an  increase  in  public  awareness 
of  the  waterfowl  resource,  and  might 
increase  the  sale  of  Federal  and  State 
duck  stamps  which  would  result  in  more 
revenues  available  for  wetland 
protection. 

Response.  Analyses  of  wood  duck 
band-recovery  data  have  suggested  a 
recent  decline  in  survival  rates  of  wood 
ducks  nesting  in  northern  portions  of  the 
Mississippi  Flyway.  Wood  ducks  from 
these  areas  winter  in  southern  regions, 
including  Alabama.  Until  the 
significance  of  these  survival-rate 
changes  can  be  determined,  the  Service 
believes  that  wood  duck  harvest 
opportunity  should  not  be  increased. 
Further,  in  52  FR  7907,  dated  March  13, 
1987,  the  Service  reaffirmed  the  need  for 
cooperative  studies  that  are  flyway 
oriented  in  scope  (rather  than  State 
oriented)  to  better  understand  and 
manage  wood  ducks. 

5.  Sea  ducks.  The  Atlantic  Flyway 
Council  has  approved  New  York's 
proposal  that  the  State's  sea  duck 
hunting  area  be  redefined  to  include  all 
coastal  waters  and  all  waters  of  river 
and  streams  seaward  from  the  first 


upstream  bridge.  The  present 
description  of  New  York's  sea  duck 
hunting  area  is  "those  coastal  waters  of 
New  York  lying  in  Long  Island  and 
Block  Island  Sounds  and  associated 
bays  eastward  from  a  line  running 
between  Miamogue  Point  In  the  town  of 
Riverhead  to  Red  Cedar  Point  in  the 
town  of  Southampton,  including  any 
ocean  waters  lying  south  of  Long 
Island."  The  general  effect  of  the 
proposal  is  to  add  a  series  of  shallow 
coastal  bays  along  the  southside  of  Long 
Island,  between  the  mainland  and 
barrier  beach,  to  New  York's  sea  duck 
area. 

Response.  Presently,  sea  ducks  may 
be  taken  in  the  above  referenced 
southside  coastal  bays  only  during  New 
York's  regular  duck  hunting  season  and 
must  be  included  as  part  of  the  regular 
daily  bag  limit.  Expanding  the  State  s 
special  sea  duck  area  would  permit  the 
taking  of  7  sea  ducks  daily  in  addition  to 
the  daily  bag  limit  of  the  regular  duck 
season  in  the  new  area  but  only  during 
those  times  when  the  dates  of  the 
State's  sea  duck  and  regular  duck 
seasons  coincide.  There  would  also  be 
an  overlap  between  New  York's  special 
scaup  season  area  and  sea  duck  area 
which  would  permit  hunters  there  to 
take  7  sea  ducks  daily  in  addition  to  5 
scaup  daily  during  those  times  that  the 
dates  for  the  two  special  seasons 
coincide.  The  Service  recognizes  that 
the  criteria  for  sea  duck  areas  are  not 
uniform  among  Atlantic  Flyway  Stales. 
Also,  these  criteria  are  of  long  standing 
and  result  in  part  from  definitions  of 
State  waters.  The  combination  duck  bag 
(regular  ducks  plus  sea  ducks  or  special 
scaup  plus  sea  ducks)  sought  by  New 
York  is  now  permitted  in  a  few  waters 
of  other  States.  The  Service's  concern  is 
twofold,  The  first  is  what  impact  will  the 
proposed  change  have  on  the  harvest  of 
sea  ducks  and  other  ducks  in  the  coastal 
bays?  Second,  what  is  the  implication  of 
such  a  liberalization  in  New  'V'ork  to 
other  States  in  the  Atlantic  Flyway?  The 
Service  seeks  additional  information 
and/or  comment  on  this  proposal. 

8.  Experimental  September  duck 
season,  (a)  Florida  has  reiterated  its 
request  of  1986  that  the  Service  give  the 
State's  experimental  September  duck 
hunting  season  operational  status.  At  its 
March  meeting  the  Atlantic  Flyway 
Council  reafTirmed  its  1986 
recommendation  that  the  experimental 
September  duck  season  in  Florida  be 
granted  operational  status. 

Response.  In  the  August  13.  1986, 
Federal  Register  (51  FR  28948).  the 
Service  responded  to  Florida's  request 
that  their  experimental  September 
season  become  operational  by  citing 


that  results  of  wood  duck  banding 
information  provided  in  Florida's  final 
report  were  less  than  adequate  to 
evaluate  impacts  from  the  increased 
harvest.  Thus,  the  Service  permitted 
Florida  to  continue  the  September  duck 
season  in  1986-87  as  experimental  with 
the  condition  that  adequate  pre-season 
bandings  of  wood  ducks  be  obtained.  In 
addition,  the  Service  in  the  March  13. 
1987,  Federal  Register  (at  52  FR  7907). 
gave  nobce  of  its  intent  to  review  the 
current  situation  with  regards  to 
September  duck  seasons,  particularly 
their  evaluation  and  suitability  for 
widespread  application.  Before 
operational  status  is  given  and  new 
experimental  seasons  are  initiated,  the 
Service  has  expressed  the  need  for 
cooperative  studies  that  are  flyway 
oriented  in  scope  to  better  understand 
and  manage  wood  ducks.  In  the  interim. 
the  Service  proposes  to  continue 
September  duck  seasons  in  Kentucky, 
Tennessee.  Florida  and  Iowa  during 
1987  under  provisions  provided  each  in 
1986. 

(b)  The  Lower  Region  Regulabons 
Committee  of  the  Mississippi  Flyway 
Council  endorsed  a  recommendation  at 
its  March  meeting  to  continue  the 
experimental  September  duck  seasons 
in  Kentucky  and  Tennessee  in  1987. 

Response.  The  Service  concurs  with 
the  recommendation.  The  overall 
concerns  of  the  Service  regarding 
September  duck  hunting  seasons  are 
noted  above.  Additional  information  is  "^ 
needed  about  wood  duck  survival  and 
recover>'  rates  in  the  two  States  and  the 
impact  on  harvest  of  the  reduction  in  the 
wood  duck  portion  of  the  daily  bag  hmit 
from  4  to  2  birds  that  was  made  in  1986. 

13.  Duck  zones.  The  Upper  Region 
Regulations  Committee  of  the 
Mississippi  Flyway  Council  endorsed  a 
recommendation  at  its  March  meeting 
supporting  Iowa's  request  to  change  the 
boundary  between  its  two  duck  hunting 
zones  as  follows: 

North  Zone — That  portion  of  Iowa  north 
of  a  line  running  from  the  Iowa-Illinois 
border  along  Interstate  Highway  80 
west  to  U.S.  Highway  59.  north  to 
State  Highway  37.  west  to  State 
Highway,  175.  then  west  on  175  to  the 
Iowa-Nebraska  border. 

South  Zone — The  remainder  of  the 
State. 

Iowa  has  indicated  the  boundary 
change  would  better  address  hunter 
preference  by  placing  the  DeSoto 
National  Wildlife  Refuge  and  associated 
waterfowl  feeding  areas  in  the  State's 
South  Duck  Zone,  but  would  not  cause 
an  increase  in  mallard  hai-vest. 
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Response.  The  Service  seeks 
additional  comment  on  this 
recommendation  and  defers  action  on 
the  same  until  the  late-season 
frameworks  are  developed  in  early 
August. 

14.  Frameworks  for  geese  and  brant  in 
the  conterminous  United  States-outside 
dates,  season  length  and  bag  limits. 

Atlantic  Flyway 

At  its  March  meeting  the  Atlantic 
Ryway  Council  recommended  no 
change  from  the  1986-87  frameworks  foi 
snow  geese  in  the  Atlantic  Flyway  and 
no  liberalization  of  regulatory 
frameworks  for  Canada  geese  in  the 
Atlantic  Flyway  in  1987. 

Response.  The  Service  defers  action 
on  the  recommendations  until  the  late- 
season  frameworks  are  developed  in 
early  August. 

Mississippi  Flyway 

At  its  March  meeting  the  Mississippi 
Flyway  Council's  Upper  Region 
Regulations  Committee  approved  the 
following  recommendations: 

(a)  Indiana  be  permitted  to  extend  the 
framework  closing  date  for  Canada 
goose  hunting  in  Posey  County  to 
January  31   In  support  of  its  request. 
Indiana  indicated  that  Canada  geese  do 
not  amve  at  Hovey  Lake,  a  State  Fish 
and  Wildlife  Area  in  Posey  County,  until 
mid-December.  Posey  County  is  a 
Canada  goose  quota  zone,  therefore 
overharvest  is  not  a  concern:  and  the 
Canada  goose  season  framework  closing 
date  is  January  31  in  an  adjacent  area  of 
Kentucky  that  is  used  at  times  by  some 
of  the  geese  in  Posey  County. 

Response.  The  Service  notes  Indiana 
has  demonstrated  good  control  of 
harvest  in  the  past.  However,  the 
Service  defers  action  on  the 
recommendation  until  the  late-season 
frameworks  are  developed  in  early 
August,  at  which  lime  more  information 
about  the  status  of  the  Mississippi 
Valley  Population  of  Canada  geese  will 
be  available.  In  the  interim,  the  Service 
requests  that  Indiana  submit 
documentation  of  the  annual  arrival 
time  and  population  buildup  of  Canada 
geese  in  Posey  County  in  past  years, 
(b)  Modify  restrictions  in  Ohio  on 
Canada  goose  hunting  to  change  the 
daily  bag  and  possession  limits  in  Erie 
and  Sandusky  Counties,  that  portion  of 
Lucas  County  west  of  the  Maumee 
River,  and  that  portion  of  Ottawa 
County  east  and  south  of  State  Route  53. 
In  1987  the  Canada  goose  limits  in  these 
four  areas  would  be  2  daily  and  4  in 
possession  (1  daily  and  2  in  possession 
In  1986).  The  restrictive  frameworks 
were  Initially  established  at  State 
request  to  aid  the  establishment  of 


resident  giant  Canada  geese  in  these 
areas.  The  State  has  requested  the 
change  because  resident  giant  Canada 
goose  flocks  in  these  four  areas  have 
achieved  population  levels  where  State 
hunting  restrictions  to  protect  the  flocks 
are  no  longer  needed. 

Response.  The  Service  concurs  with 
the  recommendation. 

(c)  Minnesota  be  permitted  to  adjust 
the  boundary  of  its  Southeast  Goose 
Zone  to  conform  with  two  of  the  State's 
goose  management  blocks-Metro  Block 
(Anoka,  Washington,  Ramsey. 
Hennepin.  Carver,  Scott  and  Dakota 
Counties)  and  Southeast  Block  (Rice. 
Goodhue,  Wabasha,  Steele,  Dodge, 
Olmsted.  Winona,  Freeborn.  Mower, 
Fillmore  and  Houston  Counties),  and 
conduct  an  annual  9-day  Canada  goose 
season  between  September  1  and  15  in 
the  Metro  Block  with  bag  limits  of  4 
Canada  geese  daily  and  8  in  possession. 
and  an  annual  10-day  Canada  goose 
season  between  December  15  and  30  in 
the  newly  described  Southeast  Goose 
Zone  with  bag  limits  of  2  Canada  geese 
daily  and  4  in  possession.  The  State  has 
indicated  95  percent  of  the  Canada 
geese  harvested  will  be  giant  Canadas 
and  anticipated  harvest  is  1500  resident 
Canada  geese  in  the  early  season  and 
5<:»  resident  and  300  wmtenng  Canada 
geese  in  the  late  season.  The  additional 
harvest  in  the  Metro  Block  will  help 
alleviate  problems  associated  with  a 
growing  number  of  resident  geese  in  the 
area.  The  Upper  Region  Regulations 
Committee's  approval  of  this 
recommendation  is  contingent  upon  the 
proposed  special  Canada  goose  seasons 
meeting  the  Service's  criteria  for  such 
seasons. 

Response.  In  view  of  the  increasing 
interest  in  early  and  late  expenmental 
hunting  seasons  to  aid  in  the  control  of 
nuisance  Canada  geese  and  the 
acknowledged  growth  of  local  nesting 
Canada  goose  populations,  the  Service, 
in  the  August  13,  1986.  Federal  Register 
(at  51  FR  28948).  requested  the 
Mississippi  Flyway  Council  and  other 
interested  Flyway  Councils  to  develop 
flyway  plans  including  critena  for 
proposal,  implementation  and 
evaluation  of  such  seasons.  Action  has 
been  initiated  by  the  Mississippi  and 
Atlantic  Flyway  Councils  and  the 
Service  to  cooperatively  develop  a  set  of 
criteria  for  special  resident  Canada 
goose  seasons  in  the  two  flyways; 
however,  u.itil  these  critena  are 
developed  the  Service  defers 
consideration  of  the  recommended 
seasons  in  Minnesota. 

(d)  Michigan  be  permitted  to  continue 
the  6-day  early  September  Canada 
goose  hunting  season  experiment 
initiated  in  areas  of  the  Lower  Peninsula 


in  1986  and  that  the  State  be  permitted 
to  expand  the  season  to  Include  areas 
around  Fish  Point.  Shiawassee  River 
and  Allegan  State  Game  Areas  that 
were  closed  during  the  1986  special 
season. 

Response.  This  September  season  was 
established  In  1986  as  a  3-year 
experiment.  The  Service  concurs  with 
the  recommendation  to  continue  the 
expenement  in  1987.  However,  the 
Service  believes  that  the  provisions  of 
the  experiment  should  not  be  changed 
until  after  the  initial  experimental  period 
has  been  completed  and  the  results 
evaluated. 

(e)  Michigan  be  permitted  to  open  the 
1987  goose  season  in  the  Saginaw 
County  Goose  Management  Area  on 
September  26.  The  State  has  indicated 
that  the  earlier  season  opening  is  not 
expected  to  have  any  negative  impact 
on  Mississippi  Valley  Population 
Canada  geese. 

Response.  A  September  28  opening  in 
the  Saginaw  County  Area  would  require 
an  extension  of  the  regular  framework 
opening  date.  The  Service  believes  that 
present  frameworks  are  adequate  and 
no  further  changes  should  be  made  at 
this  time. 

(f)  Illinois  be  permitted  to  continue  the 
6-day  September  Canada  goose  hunting 
season  in  the  Northeast  Zone  (McHenry, 
Uke.  Kane,  DuPage,  Cook,  Kendall. 
Grundy,  Will  and  Kankakee  Counties) 
that  was  initiated  in  1986. 

Response.  The  Service  concurs  with 
the  recommentadtion.  As  in  Michigan, 
the  Illinois  September  season  was 
established  in  1986  as  a  3-year 
expenment. 

(g)  Illinois  be  permitted  a  30-day 
Canada  goose  season  in  the  Tri-County 
Zone,  i.e.,  extend  the  present  25-day 
season  5  days.  The  State  requested  the 
additional  days  because  the  Tri-County 
Zone  giant  Canada  goose  flock  has 
grown  to  a  level  that  will  support  the 
additional  hunting  pressure  and  there 
will  not  be  any  adverse  impact  on  the 
resident  flock  nor  migrating  Canada 
geese. 

Response.  The  Service  concurs  with 
the  recommendation  for  a  limited 
extension  of  the  extablished  season. 

The  Lower  Region  Regulations 
Committee  of  the  Mississippi  Flyway 
Council  adopted  the  following 
recommendations  at  its  March  meeting: 

(a)  The  1986-87  Mississippi  Flyway 
snow  goose  season  regulatory 
frameworks,  including  a  January  31 
framework  closing  date  for  Arkansas,  be 
continued  in  1967-88,  and  the  1987-88 
regulatory  frameworks  for  white-fronted 
geese  in  Arkansas  permit  the  State's 
season  to  run  concurrent  with  its  snow 


goose  season  pending  evahiation  of  the 
status  and  production  information  for 
mid-continent  whita-frooted  geeses. 

Response.  The  Service  defers  action 
on  the  recommendation  until  the  late- 
season  frameworks  are  developed  in 
early  August,  at  which  time  more 
information  about  the  status  of  snow 
geese  and  white-fronted  geese  will  be 
available. 

Cb)  Arkansas  be  granted  the  option  to 
be  included  in  the  1987-86  harvest 
allocation  procedures  for  Mississippi 
Valley  Population  Canada  geese  and 
that  the  Canada  goose  season  regulatory 
frameworks  for  Arkansas  provided  a 
January  31  framework  dosing  date.  The 
Lower  Region  Regulations  Committee 
indicated  the  January  31  closing  would 
help  minimize  harvest  pressure  on 
possible  early  migrating  segments  of 
Mississippi  Valley  Population  and 
Eastern  Prairie  Population  Canada 
geese. 

Response.  The  Service  defers  action 
on  the  recommendation  until  the  late- 
season  frameworks  are  developed  in 
early  August,  at  which  time  more 
information  about  the  status  of  Canada 
geese  will  be  available. 

(c)  The  Michigan  Waterfowl 
Association  (Association)  expressed  Its 
support  for  more  liberal  frameworks  for 
the  1987-68  Canada  goose  hunting 
season  in  the  State's  Upper  Peninsula 
(U.P.). 

Response.  The  Service  will  consider 
the  Association's  comment  during  the 
development  of  the  1987-88  regulatory 
frameworks  for  Canada  goose  hunting  in 
Michigan's  UJ*.  Those  frameworks  will 
be  developed  in  early  August,  at  which 
time  more  information  about  the  status 
of  Canada  geese  will  be  available. 

Central  Flyway 

(a)  The  Central  Flyway  Council 
adopted  a  recommendation  at  its  March 
meeting  that  beginning  in  1987-86,  bag 
limits  for  geese  in  the  Central  Flyway 
portion  of  Montana  be  3  dark  and  3  light 
geese  daily  with  6  dark  and  6  light  geese 
in  possession,  except  in  Sheridan 
County  where  2  dark  and  3  light  geese 
daily  and  4  dark  and  6  light  geese  in 
possession  will  be  allowed.  Season 
lengths  and  dates  shall  be  the  same  for 
light  geese  as  for  dark  geese.  The 
Council  noted  a  harvest  hberalization  in 
the  Central  Flyway  portion  of  Nifontana 
is  desirable  in  light  of  observations 
indicating  increased  population  size  of 
light  geese  and  Increased  stopover  of 
these  geese  in  eastern  Montana. 

Response.  Separate  bag  limits  for  light 
and  dark  geese  already  are  in  effect  in 
the  Central  Flyway  portions  of  Colorado 
and  New  Mexico,  two  States  ased  by 
the  same  populabon  of  geese  that  use 


the  Central  Flyway  portion  of  Montaiu. 
These  populations  of  geese  are  stable  or 
increasing  and  the  light  geese  exceed 
objective  levels.  The  Service  defers 
action  on  this  recommendation  until  the 
late-aeason  frameworks  are  developed 
in  early  August 

(b)  Colorado  has  given  notice  to  the 
Service  that  it  may  prepare  and  submit  a 
proposal  to  the  Central  Flyway  Council 
requesting  a  hberalization  of  the  bag 
and  possession  limit  on  dark  geese  in  all 
or  part  of  the  area  in  the  State  utilized 
by  wintering  Hi  Line  Population  Canada 
geese. 

Pacific  Flyway 

(a)  At  its  March  meeting,  the  Pacific 
Flyway  Council  adopted  a 
recommendation  that  there  be  no 
change  from  the  1986-87  brant  season 
regulatory  frameworks  for  Alaska  in 
1987-88,  but  that  the  1988-87  regulatory 
frameworks  for  brant  seasons  in 
Washington,  Oregon  and  California  be 
modified  to  restrict  season  length  and 
period  in  1987-88  as  follows:  Seasons 
must  be  within  duck  season  framework 
dates  and  concurrent  with  the  State's 
duck  season;  season  length  may  not 
exceed  16  consecutive  days  in 
Washington  and  Oregon,  and  30 
consecutive  days  in  California;  but  bag 
limits  would  remain  at  2  brant  daily  and 
4  in  possession.  States  selecting  a 
season  must  implement  measures  to 
accurately  measure  the  size  of  their 
brant  harvest.  The  harvest  in 
Washington  must  not  exceed  900  brant. 

Response.  The  Service  supports  (1) 
continuation  of  frameworks  for  brant 
hunting  in  the  Pacific  Flyway  within 
guidelines  for  the  population  as 
indentified  in  the  Pacific  Brant 
Management  Plan  and  (2)  maintaining  a 
reduced  brant  harvest  in  keeping  with 
the  Yukon-Kuskokwim  Delta 
Cooperative  Goose  Management  Plan. 
However,  the  Service  defers  its 
recommendations  for  Alaska  until  the 
early-season  regulation  public  bearing 
and  for  Washington,  Oregon,  and 
California  until  the  late-season 
regulation  public  hearing.  The  Service 
notes  that  the  3-year-average  winter 
population  for  brant  is  only  slightly 
above  the  level  for  which  hunting  is 
permitted,  and,  therefore,  and  seasons 
should  continue  to  be  conservative. 

(b)  The  Pacific  Flyway  Council 
recommends  for  Wyoming's  early 
Canada  goose  seasons  held  in 
conjunction  with  special  sandhill  crane 
seasons  that:  the  season  on  Canada 
geese  in  the  Bear  River  Unit  be 
discontinued;  the  season  limit  be 
reduced  from  3  to  2  Canada  geese  in  the 
Salt  River  Unit;  and  the  1  Canada  goose 


per  season  limit  remain  the  same  in  the 
Eden-Farson  Unit. 

Response.  The  Service  concurs  with 
the  Pacific  Flyway  Council  a 
recommendations  for  changes  m  the 
special  early-season  Canada  goose 
himting  in  western  Wyoming. 

15.  Tundra  Swan.  In  the  March  13, 
1987,  Federal  Register  (at  52  FR  7907). 
the  Service  gave  notice  that  guidelines 
to  coordinate  the  sport  harvest  of 
Eastern  Population  (EP)  tundra  swans 
among  the  four  waterfowl  flyways  had 
been  distributed  in  a  draft  hunt  plan 
Comments/recommendations  by  the 
four  Flyway  CourKils  relative  to  the 
draft  hunt  plan  are  be  consolidated  by 
the  Chairman  of  the  Ad  Hoc  Tundra 
Swan  Committee  A  revised  draft  hunt 
plan  will  be  circulated  to  the  Flyway 
Councils  for  futher  comment  when 
available.  During  the  1987-88 
regulations  development  the  Service 
will  continue  to  allow  harvest  of  EP 
Tundra  Swans  in  those  areas  with 
authorized  seasons. 

16.  Sandhill  cranes,  (a)  The  Pacific 
and  Central  FljTvay  Councils 
recommend  that  the  Ser\'ice  offer 
frameworics  for  operational  sandhill 
crane  seasons  in  Arizona,  Colorado, 
Idaho,  Montana,  New  Mexico.  Utah,  fed 
Wyoming,  within  the  range  of  the  Rocky 
Mountain  Population  fRMP)  greater 
sandhill  crane,  but  that  such  hunts  be 
conditional  upon  meeting  prerequisites 
specified  in  a  management  plan  that 
was  developed  jointly  by  the  two 
Councils.  The  recommended 
frameworks  call  for  Seasons  not  to 
exceed  30  days;  outside  dates  for 
seasons  of  September  1  to  November  30; 
bag  limits  of  3  cranes  per  day  and  9  per 
season;  hunting  only  by  State-issued 
permits;  size  and  allocation  of  harvest 
would  follow  guidelines  in  the 
management  plan,  and  hunts  must 
adhere  to  the  recent  Whooping  Crane 
Contingency  Plan.  Tbe  two  Councils 
futher  recommend  that  if  the  Ser\'ice 
does  not  offer  these  frameworks  for 
1987-88,  the  special  seasons  of  1986-87 
in  Wyoming,  New  Mexico,  and  Arizona 
again  be  ofTered  and  that  Wyoming 
additionally  be  offered  an  experimental 
season  in  the  Riverton  Area. 

Response.  The  Service  strongly 
supports  harvest  strategies  that  constder 
impacts  of  harvests  on  both  the  entire 
population  as  well  as  subpopulabons, 
such  as  the  harvest  gunieline  within  this 
management  plan  have  done.  While 
looking  favorably  upon  the  Pacific  and 
Central  Flyway  Council  s  proposal  for 
frameworks  for  operational  sandhill 
crane  within  the  range  of  RMP  cranes, 
the  Service  defers  action  pending 
response  to  this  notice.  Should  there  be 
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persuasive  reasons  to  reject  the 
proposal,  the  Service  will  propose 
continuation  of  the  special  seasons  in 
Arizona,  New  Mexico,  and  Wyoming. 
includinB  initiation  of  the  expenmental 
season  in  the  Riverton  Area. 

(bl  At  its  March  meeting  the  Central 
Flyway  Council  adopted  the 
recommendation  that  the  season  for 
sandhill  cranes  in  Sheridan.  County. 
Montana,  be  increased  to  56  days. 

Response.  The  Service  gave  notice  in 
the  March  13.  1987,  Federal  Register  at 
52  FR  7909)  of  Montana's  interest  in  the 
above  season  change  recommended  by 
the  Council  and  indicated  the  current 
frameworks  for  sandhill  crane  hunting  in 
the  Central  Flyway  portion  of  Montana 
provide  for  such  a  change. 

17.  Coots.  A  recommendation  that  the 
hunting  season  for  coots  coincide  with 
all  duck  seasons,  including  teal  and 
other  special  duck  seasons  was  adopted 
by  the  Central  Flyway  Council  at  its 
March  meeting.  Present  coot  season 
frameworks  are  such  thai  coots  may  be 
taken  only  during  the  regular  duck 
hunting  season.  The  Council  stated  that 
a  fremework  which  allows  coot  hunting 
during  all  duck  seasons,  will  eliminate  a 
restriction  which  is  confusing  to  many 
hunters  and  will  provide  additional 
hunting  opportunity  on  a  species  which 
it  believes  is  under-utilized. 

Response.  The  Service  notes  the 
current  frameworks  for  coot  seasons  are 
of  long-standing  and  the  full 
implications  of  the  recommendation  to 
change  those  frameworks  are  not 
certain.  The  Service  seeks  additional 
information  and  comment  on  the  Central 
Flyway  Council  recommendation  to 
liberalize  the  frameworks  for  hunting 

coots. 

22.  Band-tailed  pigeons.  At  its  March 
meeting  the  Pacific  Flyway  Council 
adopted  a  recommendation  that 
proposes  no  change  in  the  regulatory 
frameworks  for  the  Four  Comers 
Population  of  bandtails  (Arizona. 
Colorado.  New  Mexico  and  Utah),  but 
proposes  restrictions  in  the  regulatory 
frameworks  for  Pacific  Coast  Population 
bandtails  (Washington.  Oregon. 
California  and  Nevada)  for  a  3-year 
period.  The  proposed  frameworks  are 
given  below  with  1988-87  frameworks 
shown  in  parentheses:  Outside  dates — 
September  7  through  the  Sunday  closest 
to  January  1  (September  1  through 
January  15):  season  length— 16 
continuous  days  (30  days);  4  bandtails 
daily  and  4  in  possession  (5  daily  and  5 
in  possession).  California  may  select 
seasons  within  each  of  2  zones. 

Response.  Population  and  harvest 
surveys  suggest  that  Pacific  Coast 
bandtailed  pigeon  populations  have 
declined  precipitously  during  the  past 


two  years.  Causes  for  the  decline  are 
unknown.  Because  of  the  low 
reproductive  potential  of  bandtails.  the 
Service  concurs  that  hunting  restrictions 
are  warranted.  The  combination  of 
delayed  opening  date,  reduced  number 
of  hunting  days,  and  reduced  bag  limit  is 
expected  to  result  in  lower  harvest 
levels.  Dunng  the  3-year  period,  the 
effectiveness  of  the  restrictions  will  be 
evaluated  and  new  strategies  developed. 

23.  Mourning  doies— Western 
Management  Unit  (Arizona,  California, 
Idaho,  Nevada.  Oregon.  Utah  and 
Washington). 

(a)  In  the  March  13.  1987,  Federal 
Register  (52  FR  7900),  the  Service  gave 
notice  that  although  no  changes  in  the 
regulatory  frameworks  for  mourning 
doves  of  the  Western  Management  Unit 
(WMU)  were  being  proposed  at  that 
time,  consideration  would  be  given  to 
imposing  regulatory  restrictions  for 
1987-88  in  the  WMU  if  the  population 
trend  has  not  continued  the  short-term 
reversal  evidenced  in  1986. 

At  its  March  meeting  the  Pacific 
Flyway  Council  adopted  the  following 
recommendation  for  regulatory 
frameworks  restrictions  on  WMU 
mourning  doves  for  a  3-year  period 
beginning  in  1987-88; 

Washington  and  Oregon — 15  days 
between  September  1  and  September  15 
with  8  mourning  doves  daily  and  16  in 
possession. 

Idaho,  Utah  and  Nevada— 30  days 
between  September  1  and  September  30 
with  10  mourning  doves  daily  and  20  in 
possession. 

California  and  Arizona— 45  total  days 
split  as  follows;  15  days  between 
September  1  and  September  15  and  30 
days  between  November  1  and  January 
15.  with  10  mourning  doves  daily  and  20 
in  possession. 

Response.  Call-count  surveys  indicate 
that  dove  populations  in  the  WMU  have 
experienced  a  significant  long  term  {21- 
year)  downward  trend.  Although 
apparent  throughout  the  unit,  the  decline 
is  most  prevalent  in  the  coastal  States  of 
Washington,  Oregon  and  California. 
Factors  that  are  suspected  of  causing  the 
decline  are  loss  of  nesting  habitat, 
agricultural  changes,  and  overharvest. 
The  Service  concurs  that  regulations 
restrictions  should  be  imposed  to 
decrease  harvest  commensurate  with 
reduced  populations.  The  Councils 
recommendation  is  well-conceived  and 
should  result  in  a  substantial  reduction 
in  mourning  dove  harvest,  particularly  in 
the  two  States  of  California  and  Arizona 
where  72%  of  the  WMU  harvest  is  taken. 
A  three-year  evaluation  period  is 
endorsed. 

(b)  Arizona  submitted  a  request  that 
differs  from  the  Council 


recommendation  for  mourning  dove 
regulations  in  their  State.  The  State 
requests  continuation  of  a  70-day 
season,  20  days  m  September,  the 
remainder  dunng  November  l-January 
15,  The  justification  is  that  the  long-term 
downward  trend  of  mourning  doves  in 
Arizona  is  not  statistically  significant, 
that  based  on  recoveries  of  banded 
doves  on  a  study  area  on!y  12  percent  of 
the  annual  mortality  rate  of  doves  is  due 
to  hunting,  and  that  the  potential 
reduction  in  harvest  realized  by  the 
Council  proposals  does  not  justify  the 
severe  reduction  in  hunter  opportunity. 
Response.  The  Service  acknowledges 
that  mourning  dove  declines  in  Arizona 
do  not  appear  to  be  as  severe  as  those  in 
coastal  WMU  States.  However,  because 
Arizona  takes  40  percent  of  the  WMU 
harvest,  and  many  northern  birds 
migrate  through  Arizona  during  the 
season,  any  harvest  reduction  there 
would  likely  have  beneficial  results 
throughout  the  unit.  The  Service  concurs 
with  the  Council  recommendation  for 
early  curtailment  of  the  September 
season  in  Arizona  and  California  and 
maintenance  of  a  closed  season  in 
Arizona  during  mid-September  and 
October  when  northern  doves  are 
passing  through.  While  it  appears  that  in 
Arizona  a  longer  season  during 
November-January  15  is  warranted,  the 
Service  defers  action  pending  receipt  of 
comments  on  the  State's  request. 

24.  White-winged  and  white-tipped 
doves.  The  Pacific  Flyway  Council 
recommended  the  1987-88  regulatory 
frameworks  for  white-winged  dove 
seasons  and  bag  limits  in  Arizona. 
California,  and  Nevada  refiect  the 
Council's  recommended  frameworks  for 
Western  Management  Unit  mourning 
doves  as  given  above. 

Response.  The  Service  notes  that  the 
frameworks  for  white-winged  doves  in 
the  above  States  provide  for  concurrent 
seasons  and  aggregate  bag  limits 
relative  to  the  regulatory  frameworks  for 
mourning  doves.  The  Council's 
recommendation  regarding  mourning 
dove  frameworks  will  be  included  in  the 
Service's  consideration  of  regulatory 
frameworks  for  white-winged  doves. 

25.  Migratory  bird  hunting  seasons  in 
Alaska.  The  Pacific  Flyway  Council 
recommended  no  change  be  made  in  the 
1987  regulatory  frameworks  for 
migratory  game  bird  seasons  in  Alaska. 

Response.  The  Service  notes  the 
Council's  recommendation. 

Public  Comment  Invited 

Based  on  the  results  of  migratory 
game  bird  studies  now  in  progress  and 
with  due  consideration  for  any  data  or 
views  submitted  by  interested  parties. 


the  possible  amendments  resulting  from 
this  supplemental  rulemaking  will 
specify  open  seasons,  shooting  hours, 
and  bag  and  possession  limits  for 
designated  migratory  game  birds  in  the 
United  States,  including  Alaska,  Hawaii. 
Puerto  Rico,  and  the  Virgin  Islands. 

The  Director  intends  that  finally 
adopted  rules  be  as  responsive  as 
possible  to  all  concerned  interests.  He 
therefore  desires  to  obtain  the 
comments  and  suggestions  of  the  public, 
other  concerned  governmental  agencies, 
and  private  interests  on  these  proposals 
and  will  take  into  consideration  the 
comments  received.  Such  comments, 
and  any  additional  information 
received,  may  lead  the  Director  to  adopt 
final  regulations  that  differ  from  these 
proposals.  Comments  should  be  sent  to 
the  Director  (FWS/MBMO).  U.S.  Fish 
and  Wildlife  Service.  Department  of  the 
Intenor.  Matomic  Building — Room  536. 
Washington.  DC,  20240.  Conunents 
received  will  be  available  for  public 
inspection  during  normal  business  hours 
at  the  Service's  office  in  Room  536, 
Matomic  Building.  1717  H  Street  NW., 
Washington.  DC. 

Special  circumstances  are  involved  in 
the  establishment  of  these  regulations 
which  limit  the  amount  of  time  that  the 
Service  can  allow  for  public  comment. 
Specifically,  two  considerations 
compress  the  time  in  which  the 
rulemaking  process  must  operate;  the 
need,  on  the  one  hand,  to  establish  final 
rules  at  a  point  early  enough  in  the 
summer  to  allow  affected  State  agencies 
to  approriately  adjust  their  licensing  and 
regulatory  mechanisms,  and.  on  the 
other  hand,  the  unavailability  before 
mid-June  of  specific,  reliable  data  on 
this  year's  status  of  some  migratory 
shore  and  upland  game  bird 
populations.  Therefore,  the  Service 
believes  that  to  allow  comment  periods 
past  the  dates  specified  earlier  is 
contrary  to  the  public  interest. 

Flyway  Council  Meetings 

Department  of  the  Interior 
representatives  will  be  present  at  the 
following  meetings  of  Flyway  Councils: 

Atlantic  F/yway — Tampa,  Florida 

(Harbor  Island)  July  30-31 
Mississippi  Flyway — Paducah. 

Kentucky  (Executive  Inn)  July  30-31 
Central  Flyway — Cheyenne,  Wyoming 

(Holiday  Inn)  July  30-31 


Pacific  Flyway — Reno,  Nevada  (Reno 

Hilton)  July  30. 

Although  agendas  are  not  yet 
available,  these  meetings  usually 
commence  at  8:30  to  9  a.m.  on  the  days 
indicated. 

NEPA  Consideration 

The  "Final  Environmental  Statement 
for  the  Issuance  of  Annual  Regulations 
Permitting  the  Sport  Hunting  of 
Migratory  Birds  (FES  7S-54)"  was  filed 
with  the  Council  on  Environmental 
quahty  on  June  6. 1975.  and  notice  of 
availability  was  pubhshed  in  the 
Federal  Register  on  June  13. 1975  (40  FR 
25241).  In  addition,  several 
environmental  assessments  have  been 
prepared  on  specific  matters  which 
serve  to  supplement  the  material  in  the 
Final  Environmental  Statement.  Copies 
of  these  documents  are  available  from 
the  Service  at  the  address  indicated 
under  the  caption  ADDRESS.  As  noted  in 
the  March  13, 1987.  Federal  Register  (at 
52  FR  7905),  the  Service  is  preparing  a 
supplemental  environmental  impact 
statement  (EIS)  on  the  FES.  The  Service 
anticipates  a  late  spring  1987  pubhcation 
date  for  a  draft  supplemental  EIS  to  be 
followed  by  public  meetings  prior  to 
preparation  of  the  final  supplemental 
EIS. 

Endangered  Species  Act  Consideration 

Section  7  of  the  Endangered  Species 
Act  provides  that  the  Secretary  "shall 
review  other  programs  administered  by 
him  and  utilize  such  programs  in 
furtherance  of  the  purposes  of  this  Act." 
and  shall  take  "such  action  necessary  to 
insure  that  any  action  authorized, 
funded,  or  carried  out  ...  is  not  likely 
to  jeopardize  the  continued  existence  of 
such  endangered  or  threatened  species 
or  result  in  the  destruction  or 
modification  of  habitat  of  such 
species  .  .  .  which  is  determined  to  be 
critical." 

Section  7  consultations  are  presently 
underway  regarding  both  the  early-  and 
late-  season  regulatory  proposals.  It  is 
possible  that  the  findings  from  the 
consultation,  which  will  be  included  in  a 
biological  opinion,  may  cause 
modification  of  some  of  the  regulatory 
measures  proposed  in  this  document. 
Any  modifications  that  may  be  desirable 
will  be  reflected  in  the  final  frameworks 
for  Alaska.  Puerto  Rico,  and  the  Virgin 
Islands,  scheduled  for  publication  in  the 


Federal  Register  on  or  about  July  24, 
1987;  those  for  other  early  seasons  on  or 
about  August  4. 1987;  and  for  later 
seasons  on  or  about  September  11. 1987. 

Hunting  regulations  are  designed, 
among  other  things,  to  remove  or 
alleviate  chances  of  conflict  between 
seasons  for  migratory  game  birds  and    . 
the  protection  and  conservation  of 
endangered  and  threatened  species  and 
their  habitats. 

The  Service's  biological  opinions 
resulting  from  its  consultation  under 
section  7  are  considered  public 
documents  and  are  available  for  public 
inspection  in  the  Office  of  Endangered 
Species,  and  the  Office  of  Migratory 
Bird  Management.  U.S.  Fish  and 
Wildlife  Service,  Department  of  the 
Interior,  Washington.  DC  20240. 

Regulatorj  Flexibility  Act.  Executive 
Order  12291,  and  the  Paperwork 
Reduction  Act 

In  the  Federal  Register  dated  March 
13, 1987,  (52  FR  7900),  the  Service 
reported  measures  it  had  undertaken  to 
comply  with  requirements  of  the 
Regulatory  Flexibility  Act  and  the 
Executive  Order.  These  included 
preparing  a  Determination  of  Effects  and 
an  updated  Final  Regulatory  Impact 
Analysis,  and  publication  of  a  summary 
of  the  latter.  TTiis  information  is 
included  in  the  present  document  by 
reference.  As  noted  in  the  above  Federal 
Register  publication,  the  Service  plans 
to  issue  its  Memorandum  of  Law  for  the 
migratory  bird  hunting  regulations  at  the 
same  time  the  first  of  the  annual  hunting 
rules  is  finalized.  This  rule  does  not 
contain  any  information  collection 
requiring  approval  by  OMB  under  44 
U.S.C.  3504. 

Authorship 

The  primary  author  of  this 
supplemental  proposed  rulemaking  is 
Morton  M.  smith.  Office  of  Migratory 
Bird  Management,  working  under  the 
direction  of  RoUin  D.  Sparrowe,  Chief. 

List  of  Subjects  in  50  CFR  Part  20 

Exports,  Hunting,  Imports, 
Transportation,  Wildlife. 

DatedMay  27. 1987. 
Susan  Recce, 

Acting  Assntinl  Secretary  for  Fish  and 
Wildlife  and  Parks. 

(FR  Doc.  87-12532  Filed  6-2-87;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Commodity  Credit  Corporatfon 

Foreign  Aghcultural  Service 

Targeted  Export  Assistance  Program, 
Fiscal  Year  1988 

agency:  Commodity  Credit  Corporation 
and  Foreign  Agricultural  Servie,  USDA. 
ACnOM:  Notice. 


ADMINISTRATIVE  CONFERENCE  OF 
THE  UNITED  STATES 

Publk:  Meeting  of  AssemtJiy 

Notice  is  hereby  given,  pursuant  to  the 
Federal  Advisory  Committee  Act.  Pub. 
L.  No.  92-463.  that  the  membership  of 
the  Administrative  Conference  of  the 
United  Stales,  which  makes 
recommendations  to  administrative 
agencies,  to  the  President.  Congress,  and 
the  judicial  Conference  of  the  United 
States  regarding  the  efficiency, 
adequacy,  and  fairness  of  the 
administrative  procedures  used  by 
administrative  agencies  in  carrying  out 
their  programs,  will  meet  in  Plenary 
Session  on  Thursday.  June  11. 1987,  at 
1:00  p.m.  and  Friday,  June  12, 1987.  at 
9:00  a.m.  in  Hearing  Room  B.  located  in 
the  Intersate  Commerce  Commission 
Building,  at  12th  Street  and  Constitution 
Avenues.  NW..  Washington.  DC 

The  Conference  will  consider,  not 
necessarily  in  the  order  stated,  proposed 
recommendations  on  the  following 
subjects. 

1.  OSHA  Rulemaking 

2.  Private  Sector  Health  and  Safety 
Whistleblower  Protection 

3.  Agency  Miring  of  Private  Attorneys 

4.  Federal  User  Fees 

5.  Arbitration  in  Federal  Programs 

6.  Freedom  of  Information  Act  Dispute 
Resolution  (Statement) 

Plenary  Sessions  are  open  to  the 
public.  Fiulher  information  on  the 
meeting,  including  copies  of  proposed 
recommendations,  may  be  obtained 
from  the  Office  of  the  Chau-man.  2120  L 
Street.  NW..  Suite  500.  Washington.  DC 
20037.  telephone  (202)  254-7020. 

Dated:  May  29. 1987. 
(effrey  S.  Lubliera, 

Research  Director. 

|FR  Doc.  87-12597  Filed  6-2-87;  8:45  am) 
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SUMMAirr  This  notice  announces  the 
conduct  of  the  Targeted  Export 
Assistance  Program  for  Fiscal  year  1988. 

FOR  FURTMEU  INFORMATIOM  COMTACT 

Elizabt'th  H.  CalUnan.  Chief  Marketing 
Programs  Staff.  Commodity  and 
Marketing  Programs,  Foreign 
Agruuiltural  Service.  U.S.  Department  of 
Apiculture.  Washington.  DC  20250- 
1000.  Telephone:  (202  447-5521. 

Targeted  Export  Assistance  (TEA) 
Program  for  FY  1988 

Section  1124  of  the  Food  Security  Act 
of  1985.  as  amended  (7  U.S.C.  1736s)  (the 
Act),  provides  that,  for  fiscal  year  1986 
through  1990.  the  Secretary  of 
Agriculture  shall  use  a  specified  amount 
of  funds  of.  or  commodities  owned  by. 
the  Commodity  Credit  Corporation 
(CCC)  to  counter  or  offset  the  adverse 
effect  on  the  export  of  a  U.S.  agricultural 
commodity,  or  the  product  thereof,  of  a 
subsidy,  import  quota,  or  other  unfair 
trade  practice  of  a  foreign  country.  Such 
funds  or  commodities  must  be  used  for 
export  actuilies  authorized  to  be  carried 
out  by  the  Secretary  of  Agriculture  or     , 
CCC. 

Section  1124  of  the  Act  requires  the 
Secretary  to  provide  export  assistance 
on  a  pnonty  basis  m  the  case  of 
agnculturai  commodities  and  products 
thereof  »»rith  respect  to  which  there  has 
been  a  favorable  deci-^iun  under  section 
301  of  the  Trade  Act  of  1974.  or  for 
which  exports  have  b*^n  adversely 
affected,  as  defined  by  the  Secretary,  by 
retaliatory  ar.tioris  reUiled  to  a  favorable 
decision  under  Section  301  of  the  Trade 
Act  of  10^4. 

For  each  of  the  fiscal  years  1966 
through  1968,  the  minimum  amount  of 
funds  or  value  of  commodities  required 
to  be  used  is  not  less  than  $110,000,000, 
and  for  each  of  the  fiscal  years  1989  and 
1990.  the  minimum  increases  to 
$325,000,000.  However,  the 
Administration  has  submitted  a 
proposal  to  Congress  to  reduce  by 


$30,000,000  the  minimum  level  of  funding 
for  targeted  export  assistance  in  each  of 
the  fiscal  years  1988,  1989,  and  1990. 

It  has  been  determined  that,  for  fiscal 
year  1988.  the  commodities  which  meet 
the  conditions  of  pnonty  assistance 
referred  to  in  Section  i:24  of  the  Act 
are:  Pasta,  poultry,  wheat  flour,  walnuts, 
raisins,  citrus,  canned  fruit,  soybean 
meal,  almonds,  and  red  meats/offals. 
CCC  will  enter  into  agreements  to 
provide  export  assistance  for  other 
commodities  or  products  thereof  only 
after  it  is  detemtined  that  adequate 
assistance  will  be  available  to  promote 
the  export  of  cominodilies  which  meet 
the  conditions  for  priority  assistance. 
Targeted  Export  Assistance  will  be 
provided  thniugh  proie<;t  agre«'ment8 
entered  into  by  CCC  with  nonprofit 
agricultural  trade  associations,  regional 
State  sponsored  orKanizations  or  private 
U.S.  firms.  iTiese  project  agreements 
will  provide  for  the  issuance  by  CCC  of 
generic  commodity  certificates  to 
partially  reimburse  participants  for 
authorized  promotional  activities  to 
increase  the  export  of  sp<!cific 
agricultural  commodities  as  approved 
by  FAS.  Agreements  are  signed  by  the 
Administrator.  Foreign  Agnculturai 
Service  (FAS),  who  is  Vice  President. 
CCC.  and  administered  by  the  Foreign 
Agricultural  Service. 

Promotional  activities  will  be 
undertaken  with  respect  to  those 
countries  which  (1)  maintain  trade 
practices  which  unfairly  discriminate 
against  U.S.  agricultural  commodities, 
(2)  represent  markets  in  which  the 
export  of  U.S.  agricultural  commodities 
is  adversely  affected  by  subsidies  or 
other  unfair  trade  practices  of  other 
exporiing  countries,  or  (3)  offer  a 
reasonable  possibility  for  increased 
exports  to  counter  or  offset  such 
practices. 

Persons  desinng  'o  participate  in  the 
program  must  be  able  to  provide 
substantial  cost  sharing  for  export 
promotional  activities,  adequate 
administrative  support  and  a 
commitment  to  promotional  activities. 
Project  agreements  will  provide  for 
adequate  controls  and  review,  similar  to 
those  of  the  present  FAS  market 
development  program,  including  the 
approval  of  an  annual  marketing  plan, 
review  of  progress,  provisions  for 
program  evaluation,  and  conduct  of 
compliance  audits. 


The  criteria  upon  which  FAS  will  base 
its  allocation  of  fiscal  year  1988 
resources  will  include;  (1)  A  review  of 
the  commodity  or  product  to  be 
promoted  and  the  degree  to  which  the 
organization  represents  U.S.  producer 
interests  on  a  commodity  or  nationwide 
basis;  (2)  the  degree  to  which  exports  of 
the  commodity  or  product  may  benefit 
from  promotional  activities;  (3)  the 
dollar  amount  of  assistance  requested; 
(4)  the  identification  of  an  unfair  foreign 
trade  practice  and  the  extent  to  which  it 
has  already  affected  actual  or  potential 
exports  of  the  commodity;  (5)  the  extent 
to  which  the  applicant  organization  is 
willing  to  contribute  resources  to  the 
joint  project;  (6)  the  organization's  prior 
export  development  experience  and  the 
adequacy  of  its  administrative  and 
personnel  resources  for  the  purposes  of 
planning  and  managing  the  requested 
program  level;  (7)  the  historical  export 
levels  of  the  commodity  or  product;  (8) 
the  anticipated  likelihood  success  of  the 
proposed  project  in  terms  of  increasing 
U.S.  exports  or  mitigating  the  unfair 
trade  practice  or  its  effects;  (9)  whether 
or  not  the  commodity  or  product  is  in 
adequate  supply;  and  (10)  the  extent  to 
which  the  composition  of  the  commodity 
or  product  is  U.S.  origin.  Products  whose 
composition  is  less  than  50  percent  U.S. 
origin,  computed  on  a  volume  or  value 
basis,  will  not  be  considered. 

The  deadline  for  submitting 
applications  for  consideration  for 
participation  in  the  program  for  fiscal 
year  1988  is  July  30, 1987.  Applications 
for  participation  in  the  allocation  of 
fiscal  year  1988  TEA  resources  should 
address  the  above  criteria  and  any  other 
factors  the  applicant  deems 
appropropriate. 

For  further  information  regarding 
application  procedures  and  the  TEA 
program,  contact  the  Marketing 
Programs  Staff.  Foreign  Agricultural 
Service,  U.S.  Department  of  Agriculture, 
Washington  DC  20250-1000,  telephone 
(202)  447-5521. 
Thomas  O.  Kay, 

Adminlstrolor.  Foreign  Agricultural  Service 
and  Vice  President,  Commodity  Credit 
Corporation. 

[FR  Doc.  87-12629  Filed  &-2-87;  8:45  am] 

BILUNG  cooc  S410-10-M 


COMMISSION  ON  CIVIL  RIGHTS 

Colorado  Advisory  Committee;  Public 
Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Colorado  Advisory 
Committee  to  the  Commission  will 


convene  at  1:30  p.m.  and  adjourn  at  4:30 
p.m..  on  June  15, 1987.  at  the  Executive 
Tower  Inn,  1402  Curtis  Street.  Denver. 
Colorado  80202.  The  purpose  of  the 
meeting  is  to  plan  activities  and 
programming  for  the  coming  year. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson,  Maxine  Kurtz, 
or  Philip  Montez.  Director  of  the 
Western  Regional  Division  (213)  894- 
3437,  (TDD  213/894-0508).  Heating 
impaired  persons  who  will  attend  the 
meeting  and  require  the  services  of  a 
sign  language  interpreter,  should  contact 
the  Regional  Office  at  least  five  (5) 
working  days  before  the  scheduled  date 
of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission, 

Dated  at  Washington,  DC,  May  28, 1987. 
Susan  ).  Prado. 
Acting  Staff  Director. 
[FR  Doc.  87-12541  Filed  6-2-87:  8:4^  am) 

BtUING  cooc  6335-01-M  V 


New  Mexico  Advisory  Committee; 
Public  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  New  Mexico 
Advisory  Committee  to  the  Commission 
will  convene  at  10:00  a.m.  and  adjourn 
at  6:00  p.m.,  on  June  25, 1987,  at  The 
Regent  Hotel,  201  Marquette  NW., 
Albuquerque,  New  Mexico  87102.  The 
purpose  of  the  meeting  is  to  develop 
program  plans  and  to  obtain  information 
on  the  status  of  the  implementation  of 
the  new  immigration  reform  law  in  New 
Mexico. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson,  Vincent  J. 
Montoya,  or  Philip  Montez,  Director  of 
the  Western  Regional  Division  (213) 
894-3437,  (TDD  213/894-0508).  Hearing 
impaired  persons  who  will  attend  the 
meeting  and  require  the  services  of  a 
sign  language  interpreter,  should  contact 
the  Regional  Office  at  least  five  (5) 
working  days  before  the  scheduled  date 
of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  May  26, 1987. 
Susao  ).  Prado. 
Acting  Staff  Director. 
(FR  Doc.  87-12542  Filed  6-2-87;  8:46  am] 
atUJMO  CODE  eSM-OI-M 


South  Dakota  Advisory  Committee; 
Public  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  South  Dakota 
Advisory  Committee  to  the  Commission 
will  convene  at  10:00  a.m.  and  adjoiun 
at  4:00  p.m.,  on  June  28, 1987.  at  the 
Hilton  Inn,  Pactola  Room.  445  Moimt 
Rushmore  Road,  Rapid  City,  South 
Dakota.  The  purpose  of  the  meeting  is  to 
obtain  information  on  the  status  of 
Native  Americans  in  Rapid  City. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson,  Francis 
Whitebird,  or  Philip  Montez,  Director  of 
the  Western  Regional  Division  (213) 
894-3437,  (TDD  213/894-0508).  Hearing 
impaired  persons  who  will  attend  the 
meeting  and  require  the  services  of  a 
sign  language  interpreter,  should  contact 
the  Regional  Office  at  least  five  (5) 
working  days  before  the  scheduled  date 
of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC,  May  26, 1987. 
Susan }.  Prado. 

Acting  Staff  Director. 

[FR  Doc.  87-12543  Filed  6-2-87;  8:45  am] 

BILUNO  COOE  (SaS-OI-M 


West  Virginia  State  Advisory 
Committee;  Public  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  West  Virginia 
State  Advisory  Committee  to  the 
Commission  will  convene  at  10:00  a.m. 
and  adjourn  at  12:00  noon  on  June  23, 
1987,  at  the  Professional  Building,  Room 
215, 1036  Quarrier  Street,  Charleston, 
West  Virginia.  The  purpose  of  the 
meeting  is  to  discuss  the  status  of  the 
agency,  review  the  draft  report 
"Discrimination  in  West  Virginia"  for 
submission  to  the  Cormissioners,  and 
plan  activities  for  the  coming  year. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson.  Adam  R.  Kelly 
(304/652-4141)  or  John  1.  Binkley, 
Director  of  the  Eastern  Regional 
Division  (202/523-5264;  TDD  202/378- 
8117).  Hearing  impaired  persons  who 
will  attend  the  meeting  and  require  the 
services  of  a  sign  language  interpreter, 
should  contact  the  Regional  Division  at 
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least  five  (5)  workinj?  days  before  the 
scheduled  date  of  the  meeting. 

The  mRPting  will  be  conducted  pursuant  to 
the  provisions  of  the  rules  and  regulations  of 
the  Commission. 

Dated  at  Washington,  DC,  May  26, 1987, 
Susan  |.  Prado, 
Acting  Staff  Director. 
(FR  Doa  87-12544  Filed  6-2-87;  8;45  am) 
Biu-iNG  cooe  ssas-oi-M 


DEPARTMENT  OF  COMMERCE 

National  Oceante  and  Atmospheiic 
Administration 

Pacific  Fishery  Management  Cour>cll, 
Public  Meeting 

agency:  National  Marine  Fisheries 
Service.  NOAA.  Commerce. 

The  Pacific  Fishery  Management 
Council's  Groundfish  Management 
Team  will  convene  a  public  meeting  to 
discuss  groundfish  management  matters, 
lune  11-12.  19«7,  at  8  a.m.,  at  the 
National  Marine  Fisheries  Service. 
Northwest  and  Alaska  Fisheries  Center, 
7600  Sand  Point  Way.  NE..  Seattle.  WA. 
The  Team  will  review  and  finalize  a 
draft  of  issues  for  amending  the 
groundfish  fishery  management  plan; 
review  inseason  groundfish  landings 
under  current  trip  limits;  review 
research  needs,  and  develop  a  report  for 
the  Councils  July  8-9,  1987  meeting. 

For  further  information  contact 
Lawrence  D.  Six,  Executive  Director. 
Pacific  Fishery  Management  Council. 
Metro  Center.  2000  S.W.  First  Avenue, 
Suite  420.  Portland  OR  97201;  telephone: 
(503)  221-6352. 

Dated:  May  28,  1987, 
lames  E.  Douglas  Ir., 

Deputy  Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Service. 
[FR  Doc.  87-12599  Filed  5-2-87;  8:45  am) 

BIUJNQ  COOE  tStO-a-M 


South  Atlantic  Fishery  Management 
Council;  Public  Meetings 

AGENCY:  National  Marine  Fisheries 
Service.  NOAA.  Commerce. 

The  South  Atlantic  Fishery 
Management  Council  and  its 
Committees  will  convene  public 
meetings.  |une  22-26.  1987,  at  the  Duke 
University  Marine  l-aboratory  on  Pivcrs 
Island,  NC.  Agenda  items  wiil  include 
discussion  of  habitat  and  environmental 
protection,  sea  scallop,  flounder,  large 
pelagic,  snapper-grouper,  shrimp,  red 
drum,  and  discussion  of  other  fishery 
management  business.  A  closed  session 
(not  open  to  the  public]  may  also  be 


conven<Mi  to  discuss  personnel  matters. 
A  detailed  agenda  will  be  available  to 
the  public  on  or  about  June  12, 1987. 

For  further  information  contact  Robert 
K.  Mahood.  Executive  Director.  South 
Atlantic  Fishery  Management  Council. 
One  Southpark  CircJe,  Suite  306, 
Charieston,  SC  29407;  telephone:  (803) 
571-4366. 

Dated:  May  28,  1987. 
lames  E.  Douglas  Jr.. 

Deputy  Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Service. 
[FR  Doc.  87-12600  Filed  6-2-87;  8:45  am] 
MIXING  COOC  SSW-Zl-M 


DEPARTMENT  OF  DEFENSE 

Departn>ent  of  the  Air  Force 

Air  Force  Activities  for  Conversion  to 
Contract 

AGENCY:  Air  Force.  DOD. 
action:  Notice. 


The  Air  Force  recently  determined 
that  the  weather  forecasting  and 
observing  functions  at  the  following 
locations  will  be  reviewed  for  possible 
conversion  to  contract;  Westover  Air 
Force  Base,  MA;  Springfield  Municipal 
Airport,  IL;  Selfridge  Air  National  Guard 
Base,  MI;  Buckley  Air  National  Guard 
Base,  CO;  Dobbins  Air  Force  Base,  GA; 
Niagara  Falls  International  Airport,  NY; 
Rickenbacker  Air  National  Guard  Base. 
OH;  Volk  Field  Air  National  Guard 
Base.  Wl;  Hector  Field,  ND;  McEntire 
Air  National  Guard  Base,  SC;  Ft 
Indiantown  Gap.  PA;  Ft  Meade.  MD: 
Libby  Army  Air  Field.  GA;  Gila  Bend 
Air  Force  Auxiliary  Field.  AZ;  and  Avon 
Park  Gunnery  Range,  FL. 

Interested  commercial  concerns 
should  refer  to  subsequent  CBDs  for 
specific  announcements  to  be  made  as 
part  of  the  contract  solicitation  process. 
For  further  information,  contact  Mr. 
Noble  Loucks,  HQ  Military  Airlift 
Command.  Scott  Air  Force  Base,  IL, 
telephone  (618)  256-5268. 
Patay  |.  Connef, 

Air  Force  Federal  Register  Liaison  Officer 
[FR  Doc.  87-12537  Filed  6-2-87;  8:45  am] 
WLUNa  COOC  s»«o-oi-« 


Air  Force  Academy  Board  of  Visitors; 
Meeting 

Pursuant  to  section  9355,  Title  10. 
United  States  Code,  the  Air  Force 
Academy  Board  of  Visitors  will  meet  at 
the  Air  Force  Academy.  Colorado 
Springs,  Colorado,  |uly  31-Augu8t  2. 
1987.  The  purpose  of  the  meeting  is  to 
consider  morale  and  discipline,  the 


curriculum,  instruction,  physical 
equipment,  fiscal  affairs,  academic 
methods,  and  other  matters  relating  to 
the  Academy. 

A  portion  of  the  meeting  will  be  open 
to  the  public  on  August  1. 1987.  from  9:15 
a.m.  to  11:40  a.m.  Other  portions  of  this 
meeting  will  be  closed  to  the  public  to 
discuss  matters  analogous  to  those 
listed  in  subsectiorts  (2),  (4),  and  (6)  of 
section  552b(c).  Title  5,  United  States 
Code.  These  closed  sessions  will 
include:  Attendance  at  cadet  classes 
and  panel  discussions  with  groups  of 
cadets  and  military  staff  and  faculty 
officers  involving  personal  information 
and  opinions,  the  disclosure  of  which 
would  result  in  a  clearly  unwarranted 
invasion  of  personal  pnvacy.  Closed 
sessions  will  also  include  executive 
sessions  involving  discussions  of 
personal  information,  including  financial 
information,  and  information  relating 
solely  to  internal  personnel  rules  and 
practices  of  the  Board  of  Visitors  and 
the  Academy.  Meeting  sessions  will  be 
held  in  the  Superintendents  Conference 
Room,  Harmon  Hall,  USAF  Academy. 

In  addition  to  the  open  meeting  session,  the 
public  is  welcome  to  attend  a  press 
conference  scheduled  for  4  15  p  m.  to  5:15 
p.m  on  August  1. 1987  in  the  Upperclass 
Lxjunge  in  Arnold  Hall. 

For  further  information,  contact  Major 
George  ].  Geyrr.  Headquarters,  US  Air  Force 
(DPPA).  Washmgton,  DC  20330-5060,  at  (202] 
697-2911 
Patsy  J.  Conner. 

Air  Force  Federal  Register  Liaison  Officer 
[FR  Doc  87-12.536  Filed  6-2-87;  8:45  am] 
SIUJNO  COOC  SSIO-OI-M 


DEPARTMENT  OF  ENERGY 

Economic  Regulatory  Administration 

( ERA  Docket  Ho.  87-19-NG 1 

Application  To  Import  Natural  Gas 
From  Canada;  Mobil  Gas  Co.  Inc. 

agency:  Department  of  Energy, 
Economic  Regulatory  Administration. 
action:  Notice  of  application  for 
blanket  authorizabon  to  import  natural 
gas  from  Canada. 


SU1NMARY:  The  Economic  Regulatory 
Administration  (FJIA)  of  the  Department 
of/.nergy  (DOE)  gives  notice  of  receipt 
on  March  24. 1967.  of  an  apphcation  for 
an  authorization  to  import  natural  gas. 
and  of  receipt  on  May  7,  1987.  of  an 
amendment  to  that  application,  from 
Mobil  Gas  Company  Inc.  (MOGASCO). 
MOGASCO  seeks  blanket  authorization 
to  import,  for  its  owm  account  or  the 
account  of  others,  Canadian  natural  gas 
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for  short-term  and  spot  market  sales  to 
customers  in  the  United  States. 
Authorization  is  requested  to  import  up 
to  100  Bcf  of  Canadian  gas  for  a  two- 
year  period  beginning  on  the  date  of  first 
delivery.  MAGASCO,  a  Delaware 
corporation,  is  a  wholly-owned 
subsidiary  of  Mobil  Natural  Gas  Inc. 
which  is  a  wholly-owned  subsidiary  of 
Mobil  Fairfax  Inc.  MOGASCO  proposes 
to  purchase  natural  gas  from  various 
Canadian  suppliers  for  itself,  or  as  agent 
for  others,  on  a  short-term  basis  for 
resale  to  a  wide  range  of  customers  in 
the  United  Slates.  MOGASCO  states 
that  it  intends  to  use  existing  pipeline 
facilities  for  the  transporation  of  the 
proposed  imports.  MOGASCO  also 
states  that  it  will  advise  the  ERA  of  the 
date  of  first  delivery  of  the  import  and 
submit  quarterly  reports  giving  details  of 
individual  transactions  in  the  month 
following  each  calendar  quarter. 

The  application  is  filed  with  the  ERA 
pursuant  to  section  3  of  the  Natural  Gas 
Act  and  DOE  DelegaUon  Order  No. 
0204-111.  Protests,  motions  to  intervene, 
notices  of  intervention  and  written 
comments  are  invited. 
DATE:  Protests,  motions  to  intervene,  or 
notices  of  intervention,  as  applicable, 
and  written  comments  are  to  be  filed  no 
later  than  July  6,  1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Edward  J.  Peters,  Ir..  Natural  Gas 
Division,  Economic  Regulatory 
Administration,  Forrestal  Building, 
Room  GA-076,  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585, 
(202)  586-8162 
Diane  Stubbs.  Natural  Gas  and  Mineral 
Leasing,  Office  of  General  Counsel, 
U.S.  Department  of  Energy,  Forrestal 
Building,  Room  6F-042, 1000 
Independence  Avenue.  SW.. 
Washington.  DC  20585,  (202)  586-6667. 
SUPPLEMENTARY  INFORMATION:  The 
decision  on  this  application  will  be 
made  consistent  with  the  DOE's  gas 
import  policy  guidelines,  under  which 
the  competitiveness  of  an  import 
arrangement  in  the  markets  served  is  the 
primary  consideration  in  determining 
whether  it  is  in  the  public  interest  (49  FR 
6684,  February  22, 1984).  Parties  that 
may  oppose  this  application  should 
comment  in  their  responses  on  the  issue 
of  competitiveness  as  set  forth  in  the 
policy  guidelines.  The  applicant  asserts 
that  this  import  arrangement  is 
competitive.  Parties  opposing  the 
arrangement  bear  the  buden  of 
overcoming  this  assertion. 

Public  Comment  Procedures 

In  response  to  this  notice,  any  {)er8on 
may  file  a  protest,  motion  to  intervene 
or  notice  of  intervention,  as  applicable. 


and  written  comments.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  and  to  have  the  written 
comments  considered  as  the  basis  for 
any  decision  on  the  application  must. 
however,  file  a  motion  to  intervene  or 
notice  of  intervention,  as  applicable. 
The  filing  of  a  protest  with  respect  to 
this  application  will  not  serve  to  make 
the  protestant  a  party  to  the  proceeding, 
although  protests  and  comments 
received  from  [>ersons  who  are  not 
parties  will  be  considered  in 
determining  the  appropriate  procedural 
action  to  be  taken  on  the  application. 
All  protests,  motions  to  intervene, 
notices  or  intervention,  and  written 
comments  must  meet  the  requirements 
that  are  specified  by  the  regulations  in 
10  CFR  Part  590.  They  should  be  filed 
with  the  Natural  Gas  Division,  Office  of 
Fuels  Programs,  Economic  Regulatory 
Administration.  Room  GA-076,  RG-23. 
Forrestal  Building,  1000  Independence 
Avenue,  SW..  Washington,  DC  20585, 
(202)  586-9478.  They  must  be  filed  no 
later  than  4:30  p.m.  e.d.t.  July  6, 1987. 

The  administrator  intends  to  develop 
a  decisional  record  on  the  application 
through  response  to  this  notice  by 
parties,  including  the  parties  written 
comments  and  replies  thereto. 
Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  a 
trial-type  hearing.  A  request  to  file 
additional  written  comments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  of  fac^ 
law,  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  in   • 
the  proceeding,  and  demonstration  why 
an  oral  presentation  is  needed.  Any 
request  for  a  conference  should 
demonstrate  why  the  conference  would 
materially  advance  the  proceeding.  Any 
request  for  a  trial-type  hearing  must 
show  that  there  are  factual  issues 
genuinely  in  dispute  that  are  relevant 
and  material  to  a  decision  and  that  a 
trial-type  hearing  is  necessary  for  a  full 
and  true  disclosure  of  the  facts. 

If  an  additional  procedure  is 
scheduled,  the  ERA  will  provide  notice 
to  all  parties.  If  no  party  requests 
additional  procedures,  a  final  opinion 
and  order  may  be  issued  based  on  the 
official  record,  including  the  application 
and  responses  filed  by  parties  pursuant 
to  this  notice,  in  accordance  with  10 
CFR  590.316. 

A  copy  of  MOGASCO's  application, 
as  amended,  is  available  for  inspection 
and  copying  in  the  Natural  Gas  Division 


Docket  Room,  GA-076-A  at  the  above 
address.  The  docket  room  is  open 
between  the  hours  of  8:00  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

Issued  in  Washington,  DC  May  22, 1987. 
Constance  L  Buckley. 

Director.  Natural  Gas  Division,  Office  of 

Fuels  Programs,  Economic  Regulatory 

Administration. 

[FR  Doc.  87-12628  Filed  6-2-87;  8:45  am] 
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Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  ER87-436-000  et  al.] 

Electric  Rate  and  Corporate 
Regulation  Filings;  El  Paso  Electric 
Company  et  al.' 

May  22, 1987 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  El  Paso  Electric  Company 
[Docket  No.  ER87-436-000] 

Take  notice  that  El  Paso  Electric 
Power  Company  ("EPE")  on  May  18, 
1987,  tendered  for  filing  a  Short  Term 
Energy  Agreement  between  EPE  and 
Texas-New  Mexico  Power  Company 
("TNF").  The  primary  purpose  of  this 
Agreement  is  to  provide  the  terms  and 
conditions  relating  to  the  sale  by  EPE 
and  the  purchase  by  TNP  of  energy  from 
April  3, 1987  through  March  31, 1988. 
EPE  states  that  copies  of  the  filing  were 
served  upon  TNP  and  the  New  Mexico 
Public  Service  Commission. 

Comment  date:  June  8,  1987,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Florida  Power  Corporation 

[Docket  No.  ER87-438-000J 

Take  notice  that  on  May  19, 1987. 
Florida  Power  Corporation  ("Florida 
Power")  tendered  for  filing  in  this  docket 
Service  Schedules  H  and  I  to  its 
Contract  for  Interchange  Service  of 
February  1, 1980  with  the  Sebring 
Utilities  Commission.  The  service 
schedules  provide  for  reserve 
interchange  service  and  regulating 
interchange  service. 

Florida  Power  asks  that  the  service 
schedules  be  permitted  to  become 
effective  on  June  1, 1987  and  requests 
waiver  of  the  notice  requirements  to 
permit  such  effective  date.  If  waiver  is 
not  granted.  Florida  Power  alternatively 
requests  that  the  service  schedule  be 
permitted  to  become  effective  60  days 
from  the  date  ef  filing. 
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Comment  date:  June  8. 1987,  in 
accordance  with  Standard  Paragraph  E 
Ht  the  end  of  this  notice. 

3.  Montaup  Electric  Company 

IDoXet  No.  ER87^37-000| 

Take  notice  that  on  May  18, 1987, 
Montaup  Electric  Company  ("Montaup") 
tendered  for  filing  a  contract  between 
itself  and  the  Massachusetts  Municipal 
Wholesale  Electric  Company 
('MMWEC")  for  the  sale  of  capacity 
and  energy  to  MMWEC  from  Montaup's 
share  of  the  Canal  No.  2  unit. 

This  contract  is  for  a  six-month  term 
bei^inning  May  1, 1987  and  ending 
October  31. 1987.  MMWEC's  entitlement 
percentage  is  0.4281%  (2.5  MW)  and  the 
capacity  charge  rate  is  the  same  rate  of 
$4.78  per  kW-month  which  is  contained 
in  the  agreement  for  sale  of  Canal  No.  2 
capacity  to  MMWEC  accepted  in  Docket 
No.  ER87-168-000  (letter  order  of 
January  16, 1987). 

Montaup  requests  waiver  of  the  60- 
day  notice  requirement  and  requests  an 
effective  date  of  May  1, 1987.  Montaup 
states  that  negotiations  took  longer  than 
expected  due  to  uncertainty  concerning 
the  final  entitlement  percentage  of  the 
sale  and  that,  if  the  waiver  is  granted, 
there  would  be  no  effect  upon 
purchasers  under  other  rate  schedules. 

Montaup  states  that  copies  of  the 
filing  were  served  on  the  MMWEC  and 
the  Massachusetts  Department  of  Public 
Utilities. 

Comment  date:  June  8, 1987,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  document. 

4.  Montaup  Electric  Company 

I  Docket  No.  ER87-44O-0001 

Take  notice  that  on  May  19, 1987, 
Montaup  Electric  Company  ("Montaup" 
or  "the  Company")  tendered  for  filing  a 
contract  between  Montaup  Electric 
Company  and  the  Town  of 
Middleborough,  Massachusetts.  The 
agreement  is  Supplement  No.  3  of 
Montaup's  Rate  Schedule  FERC  No.  75. 
The  amended  Exhibit  A  provides  the 
charge  for  radial  transmission  service  to 
the  Town  of  Middleborough  for  calendar 
year  1987  and  is  based  on  year-end  1986 
investment  and  capitalization.  As 
shown  in  Exhibit  A,  that  charge  is 
decreased  by  $1452  below  the  charges  in 
effect  for  1986.  which  were  based  on 
year-end  1985  investment  and 
capitalization. 

Montaup  states  that  copies  of  the 
filing  have  been  mailed  to  the  Town  of 
Middleborough.  Massachusetts  and  the 
Massachusetts  Department  of  Public 
Utilities. 


Comment  date:  June  8, 1987,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Western  Massachusetts  Electric 
Company  x 

[Docket  Nos.  ER85-689-004,  ER85- 
707-001,  ER85-720-001J 

Take  notice  that  on  May  15, 1987, 
Western  Massachusetts  Electric 
Company  advised  the  Commission  that 
pursuant  to  a  Commission  Order  issued 
March  13. 1987,  it  made  refunds  on  April 
23, 1987  to  its  customers  with  interest 
accrued  through  that  date  for  the 
difference  between  the  Company's 
originally  filed  rates  and  the  compliance 
rates.  The  Company  stated  that  it  has 
discovered  an  error  in  the  computation 
of  the  demand  charge  that  caused  an 
overstatement  of  the  refunds.  It  stated 
that  it  will  submit  revised  refunds  to  its 
customers  on  May  18, 1987,  and  that  it 
will  submit  a  revised  compliance  Tiling 
to  the  Commission  within  15  days  of  the 
billing  for  the  over-refund. 

Comment  date:  June  8, 1987.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Wisconsin  Power  and  Light  Company 

jDockel  No.  ER87-435-000| 

Take  notice  that  Wisconsin  Power 
and  Light  Company,  on  May  18, 1987, 
tendered  for  filing  proposed  changes  in 
its  W-1,  W-2,  and  W-3  Electric  Service 
Tariffs,  Wholesale  For  Resale.  The 
Company  has  proposed  changes  which 
would  decrease  revenues  from  W-1 
customers  by  $265,933,  from  W-2 
customers  by  $576,878.  and  from  W-3 
customers  by  $1,791,555  for  the  12-month 
period  ending  July  31. 1988. 

Wisconsin  Power  and  Light  Company 
states  that  the  proposed  rate  decrease  is 
necessary  to  reflect  reduced  tax 
expenses  from  the  Tax  Reform  Act  of 
1986. 

Copies  of  the  filing  were  served  upon 
the  public  utility's  jurisdictional 
customers  and  the  Public  Service 
Commission  of  Wisconsin. 

Comment  date:  June  8, 1987,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Consolidated  Edison  Company  of 
New  York 

[Docket  No.  ER87-439-000] 

Take  notice  that  on  May  19. 1987. 
Consolidated  Edison  Company  of  New 
York.  Inc.  ("Con  Edison")  tendered  for 
filing,  as  an  initial  rate  schedule,  an 
ageement  to  sell  capacity  to  Long  Island 
Lighting  Company  ( "ULCO").  The 
agreement  provides  for  a  capacity 
charge  of  $73.06  per  megawatt  per  day 
for  250  megawatts  and  an  energy  charge 


based  upon  incremental  costs  of 
generation. 

Con  Edison  requests  waiver  of  the 
notice  requirements  of  {  35.3  of  the 
Commission's  regulations  so  that  the 
Rate  Schedule  can  be  made  effective  as 
of  April  30. 1987. 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon 
LILCO. 

Comment  date:  June  8. 1987.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  385.211 
and'385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestanis  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb, 
Secretary. 
[FR  Doc.  87-12612  Filed  6-2-87;  8:45  am| 
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[Project  Nos.  6601-001  et  aL] 

Hydroelectric  Applications  (Merie  Jore 
and  Sons  et  al.);  Applications  Filed 
Witti  the  Commission 

Take  notice  that  the  following 
Hydroelectric  applications  have  been 
filed  with  the  Federal  Energy  Regulatory 
Commission  and  are  pvailable  for  public 
inspection: 

1  a.  Type  of  Application:  Surrender  of 
License. 

b.  Project  No.:  8601-001. 

c.  Date  Filed:  February  27. 1987. 

d.  Applicant:  Mr.  Merle  Jore  and  Sons. 

e.  Name  of  Project:  Jore. 

f.  Location:  On  an  unnamed  tributary 
of  MoUman  Creek  in  Lake  County, 
Montana. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825(r). 

h.  Contact  Person:  Mr.  Matthew  Jore, 
2120  Hummingbird  Drive.  Missoula.  MT 
59802.  (406)  728-9192. 

i.  Comment  Date:  June  29.  1987. 


j.  Description  of  Project;  On  February 
28, 1986.  a  license  was  issued  to  Merle 
Jore  and  Sons  to  construct,  operate,  and 
maintain  the  Jore  Project  No.  8601  to  be 
located  on  an  unnamed  tributary  of 
Mollman  Creek,  in  Lake  County. 
Montana.  The  project  would  consist  of  a 
dam,  a  trough  containing  slotted  intake 
pipes,  three  penstocks,  a  powerhouse 
containing  three  generating  units  with  a 
total  installed  capacity  of  1,000  kW,  a 
corrugated  pipe,  a  transmission  line,  a 
fish  barrier,  and  appurtenant  facilities. 

Licensees  state  that  they  have 
decided  to  surrender  the  license  because 
the  lower  energy  rates  established  by 
the  Montana  Public  Service  Commission 
makes  the  project  no  longer  feasible. 

k.  Anyone  desiring  to  be  hard  or  to 
make  any  protest  about  this  action 
should  file  a  motion  to  intervene  or  a 
protest  with  the  Federal  Energy 
Regulatory  Commission  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  18  CFR  385.211  or  385.214 
(1985).  Comments  not  in  the  nature  of  a 
protest  may  also  be  submitted  by 
conforming  to  the  procedures  specified 
in  §  385.211  for  protests.  To  become  a 
party,  or  to  participate  in  any  hearing 
that  might  be  held,  a  person  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules.  The 
Commission's  address  is:  825  North 
Capitol  Street.  NE,  Washington.  DC 
20426. 

2  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  9660-000. 

c.  Date  Filed:  December  3.  1985.  This 
notice  supersedes  the  notice  issued 
January  15.  1986,  for  this  project. 

d.  Applicant:  St.  Maries  Naturalists, 
Ltd. 

e.  Name  of  Project:  St.  Maries  River. 

f  Location:  On  the  St.  Maries  River  in 
the  Panhandle  National  Forest  near  St. 
Maries,  Benwah  County,  Idaho. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Contact  Person:  Mr.  Louis 
Rosenman.  Esquire.  1333  New 
Hampshire  Avenue.  NW,  Washington. 
DC  20005.  (202)  457-7500. 

i.  Comment  Date:  July  17. 1987. 

j.  Description  of  Project;  The  proposed 
project  would  consist  of;  (1)  A  6-foot- 
high  diversion  dam  at  elevation  2.435 
feet:  (2)  a  2.315footiong.  102-inch- 
diameter  penstock;  (3)  a  powerhouse 
containing  one  generating  unit  with  a 
rated  capacity  of  3.400  kW;  and  (4)  a  4.5- 
mile-long  transmission  line.  Applicant 
estimates  the  average  annual  energy 
production  to  be  14,9  GWh  and  the  cost 
of  the  work  to  be  performed  under  the 
preliminary  permit  to  be  $145,000. 


k.  Purpose  of  Project:  The  proposed 
power  is  to  be  sold  to  the  local  power 
company. 

L  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
A9,  AlO.  B.  C,  and  D2. 

m  A  preliminary  permit  application 
for  this  site  was  also  filed  by  St.  Maries 
River  Hydro,  Inc.  Confusion  resulting 
from  the  expiration  of  a  previously 
issued  permit  on  the  site  denied  the 
parties  an  adequate  opportunity  to  file 
development  applications.  Therefore,  P- 
9660-000  is  being  renoticed  in  order  to 
provide  an  opportunity  to  file  competing 
license  applications  or  notices  of  intent 
to  file  competing  license  applications. 

3  a.  Type  of  Application:  Minor 
License. 

b.  Project  No:  9886-000. 

c.  Date  Filed:  January  27, 1986. 

d.  Applicant:  Valatie  Falls  Hydro  Co. 

e.  Name  of  Project:  Valatie  Falls. 

f.  Location:  On  Kinderhook  Creek  in 
Columiba  County,  New  York. 

g.  Filed  Pursuant  to;  Federal  Power 
Act,  16  U.S.C.  §  791(a}-825(r). 

h.  Contact  Person:  Mr.  PS.  Eckhoff. 
Valatie  Falls  Hydro  Co.,  Box  158, 
Stuyvesant  Falls,  NY  12174.  (518)  828- 
4684. 

i.  Comment  Date:  July  17, 1987. 

j.  Decription  of  Project:  The  proposed 
project  would  consist  of:  (1)  An  existing 
6-foot-high.  250-foot-long  concrete 
gravity  dam:  (2)  a  reservior  with  a 
normal  water  surface  area  of  5  acres,  a 
storage  capacity  of  20  acre-feet,  and  a 
water  surface  elevation  of  230.3  feet 
USGS:  (3)  new  2-foot-high  fiashboards; 
(4)  a  new  intake  structure:  (5)  a  new  7- 
foot-diameter.  60-foot-long  steel 
penstock:  (6)  a  new  powerhouse 
containing  one  generating  unit  with  an 
installed  capacity  of  300  KW;  (7)  a  new 
transmission.  50  feet  long;  and  (8) 
appurtentant  facilities.  The  applicant 
estimates  that  the  average  annual 
generation  would  be  1,750,000  kWh.  The 
existing  dam  is  owned  by  the  William 
Munch.  Canaan.  New  York. 

k.  Propose  of  Project:  The  project 
power  would  be  sold  to  the  .Niagara 
Mohawk  Power  Corporation. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A3,  A9, 
B.  C,  and  Dl. 

4  a.  Type  of  Application:  Major 
License. 

b.  Project  No:  10047-000 

c.  Date  Filed:  July  22,  1986. 

d.  Applicant:  Northern  Hydro 
Consultants,  Inc. 

e.  Name  of  Project:  Imperial  Dam 
Water  Power. 

f.  Location:  On  Saranac  River,  near 
City  of  Plattsburgh.  in  Clinton  County, 
New  York. 


g.  Filed  Pursuant  to  Federal  Power 
Act,  16  U.S.C.  S  791(a)-825(r). 

h.  Contact  Person;  Mr  )ames  W. 
Dowd,  Northern  Hydro  Consultants, 
Inc..  P.O.  Box  319.  Chateaugay,  NY 
12920 

i  Conunent  Date:  July  20, 1987. 

j.  Description  of  Project:  The  proposed 
project  would  consist  of;  (1)  An  existing 
667-foot-high,  24-foot-high  rocket  and 
masonary  dam  with  a  275-foot-long 
earth  berm  at  the  north  end.  owned  by 
the  Imperial  Manufacturing  Company; 
(2)  an  existing  impoundment  with  a 
surface  area  of  68  acres  at  elevation  186 
m.s.l.  and  a  gross  storage  capacity  of  836 
acre-feet;  (3)  a  new  intake  concrete 
structure  with  fish  passage  facilities  at 
the  north  end  of  the  dam;  (4)  a  45-foot- 
long,  12-foot-diameter  reinforced 
concrete  diameter  penstock:  (5)  a 
concrete  powerhouse  containing  one 
turbine-generator  unit  with  an  installed 
capacity  of  2.000  kW  at  a  head  of  27 
feet;  (6)  a  concrete  200-foot-long 
trailrace;  (7)  a  5,000-foot-long,  12.3-kV 
transmission  line  connecting  to  the 
existing  New  York  Electric  and  Gas 
Corporation  line;  and  (8)  appurtenant 
facilities. 

k.  Propose  of  Project:  The  project 
power  would  be  sold  to  New  York 
Electric  and  Gas  Corporation. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A3,  A9, 
B.  C.  and  Dl. 

5  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  10206-000. 

c.  Date  Filed:  December  15, 1988. 

d.  Applicant:  Energy  Leaders.  Inc. 

e.  Name  of  Project:  New  Prospect. 

f.  Location;  On  Rogue  River  in  Jackson 
County,  Oregon  near  the  town  of  Shady 
Cove,  partially  on  land  managed  by  U.S. 
Army  Corps  of  Engineers. 

T.33S..  R2E. 

Sec.  12,  NEV*.  NWy4.  iiVJ'/*.  NWy4.  SWMi. 
NWy4.SEV4.NWy*. 

Sed: 

Sec  11: 

Sea  2; 
T.33S..  R.3E.. 

Sec.  6. 

g.  Filed  Pursuant  to:  Federal  Powers 
Act.  16  U.S.C.  791(a)-825(r). 

h.  Contact  Person;  Ms.  Barbara  C. 
Newell.  Energy  Leaders,  Inc..  3916 
Preamble.  Boise.  ID  83706. 

i.  Comment  Date:  July  17. 1987. 

j.  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  A  15-foot- 
high.  150-foot-long  roll  compacted 
concrete  dam  with  a  crest  elevation  of 
1,982  feet  m.s.l.  creating;  (2)  a  3-acre 
reservoir  with  a  storage  capacity  of  25 
acre-feet;  (3)  an  intake  structure;  (4)  a 
40-foot-wide,  9.600-foot-long  concrete 


UM  I 
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box  flume;  (5)  two  10.5-foot-diameter. 
200-foot-long.  steel  penstocks;  (6)  a 
powerhouse  containing  two  generating 
units  with  a  total  installed  capacity  of 
16,000  kW.  producing  an  annual  average 
annual  energy  output  of  97,000.000  kWh; 
(7)  a  tailrace  at  elevation  1,850  feet 
m.s.l.;  (8)  a  3.000-foot-long.  115-kV 
transmission  line  tying  into  a  Pacific 
Power  and  Light  Company  line.  No  new 
access  roads  will  be  needed  to  conduct 
the  studies. 

The  applicant  estimates  that  the  cost 
of  the  studies  to  be  conducted  under  the 
preliminary  permit  would  range 
between  $250,000  and  $350,000. 

k.  Purpose  of  Project:  Project  power 
would  be  sold  to  Pacific  Power  and 
Light  Company. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7. 
A9.  Ain  B.  C.  and  D2. 

8  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No:  10389-000. 

C.  Date  Filed:  April  15.  1987. 

d.  Applicant:  Ashton  Associates. 

e.  Name  of  Project:  Ashton  Falls. 

f.  Location:  On  the  Seekonk  River  in 
Providence  County,  Rhode  Island. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a}-825(r). 

h.  Contact  Person:  Mr.  Thomas 
Forbes.  P.O.  Box  421.  Mercer  Island,  WA 
98040,  (206)  232-6538. 

i.  Comment  Date:  July  20. 1987. 

j.  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  An  existing 
10-foot-high,  200-foot-long  masonry  dam 
at  elevation  74  feet  m.s.l.  owned  by  the 
Ronci  Manufacturing  Company;  (2)  an 
existing  35-acre  surface  area  reservoir 
with  a  negligible  storage  capacity  with  a 
maximum  surface  elevation  of  74  m.s.l.; 
(3)  a  proposed  7-foot-diameter  penstock 
extending  30  feet  in  length;  (4)  an 
existing  powerhouse  to  be  renovated  to 
contain  one  turbine/generator  with  an 
installed  capacity  of  750  kW;  (5)  an 
existing  tailrace  to  be  renovated  which 
is  20  feet  wide  and  30  feet  long;  (6)  a 
new  115-kV  transmission  line 
approximately  600  feet  long:  and  (7) 
appurtenant  facilities.  The  estimated 
average  annual  energy  produced  by  the 
project  would  be  4.0  CWh  operating 
under  a  net  hydraulic  head  of  10  feet. 
The  applicant  estimates  that  the  cost  of 
the  work  to  be  performed  under  the 
preliminary  permit  would  be  $155,000. 

k.  Purpose  of  Project:  Project  power 
will  be  sold  to  the  Blackstone  Valley 
Electric  Co. 

I.  This  notice  also  consists  of  the 
following  standard  paragraphs:  AS,  A7, 
A9,  AlO.  B.  C.  &  D2. 

7  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No:  10377-000. 


c.  Date  Filed:  April  14, 1987. 

d.  Applicant:  Franklin  «8  Hydro 
Associates. 

e.  Name  of  Project:  Franklin  Dam  No. 
8. 

f.  Location:  On  the  Winnepesaukee 
River  in  Merrimack  County.  New 
Hampshire. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a}-825(r). 

h.  Contact  Person:  Mr.  Thomas 
Forbes.  P.O.  Box  421.  Mercer  Island. 
Washington  98040.  (206)  232-6538. 

i.  Comment  Date:  July  17.  1987. 

j.  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  An  existing 
lO-foot-high,  203-foot-long  timber  crib 
gravity  dam;  (2)  a  reservoir  with  a 
surface  area  of  2  acres,  no  storage 
capacity,  and  a  normal  water  surface 
elevation  of  330  feet  m.s.l.;  (3)  an 
existing  lO-foot-diameter.  250-foot-long 
steel  penstock;  (4)  an  existing 
powerhouse  containing  one  new 
generating  unit  with  a  capacity  of  1,400 
kW;  (5)  an  existing  20-foot-wide.  30-foot- 
long  tailrace;  (6)  a  new  transmission 
line,  50  feet  long;  and  (7)  appurtenant 
facilities.  The  applicant  estimates  the 
average  annual  generation  would  be 
6,600,000  kWh.  The  applicant  estimates 
that  the  cost  of  the  studies  under  permit 
would  be  $155,000.  The  existing  dam  is 
owned  by  Franklin  Electric  Light  & 
Power  Company,  Franklin,  New 
Hampshire. 

k.  Purpose  of  Project:  Project  power 
would  be  sold  to  the  Public  Service 
Company  of  New  Hampshire. 

I.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7. 
A9,  AlO,  B,  C,  and  D2 

8  a.  Type  of  Application:  New  License 
(Less  than  5  MW). 

b.  Project  No.:  848-004. 

c.  Date  Filed:  December  29. 1986. 

d.  Applicant:  Wells  Rural  Electric 
Company. 

e.  Name  of  Project:  Trout  Creek. 

f.  Location:  On  Trout  Creek  in  Ilko 
County,  Nevada. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a}-825(r). 

h.  Contact  Person:  Dan  Kessler, 
General  Manager,  Wells  Rural  Electric 
Company.  P.O.  Box  365.  Wells.  NV 
89835.  (702)  752-3328. 

i.  Comment  Date:  July  24. 1987. 

j.  Description  of  Project:  The  existing 
project  consists  of:  (1)  Two  intake 
structures  at  2  small  tributary  springs  of 
Trout  Creek  at  elevation  403.13  feet;  (2) 
a  14-inch-diameter.  1.900-foot-long  steel 
pipe;  (3)  a  forebay  with  a  surface  area  of 
1.445  acre-feet;  (4)  a  16-inch-diameter. 
2,125-foot-long  penstock;  (5)  a 
powerhouse  with  a  1.250-kW  turbine- 
generator  unit;  (6)  a  4,412-foot-long.  24.9- 
kV  transmission  line;  and  (7)  other 


appurtenances.  The  project's  average 
annual  generation  is  760.175  kWh.  The 
project  occupies  approximately  0.5  acre 
of  the  Humboldt  National  Forest  land. 

The  project  power  is  distributed  to  the 
applicant's  members  for  consumption  as 
a  cooperative. 

k.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A3,  A9. 
B.C.  andDl. 

9  a.  Type  of  Application:  New  Major 
License. 

b.  Project  No:  1988-007. 

c.  Date  Filed:  March  5. 1985. 

d.  Applicant:  Pacific  Gas  and  Electric 
Company. 

e.  Name  of  Project:  Haas-Kings  River 
Project.  /' 

f.  Location:  On  North  Fork  Kings 
River,  Helms  Creek.  Dusy  Creek. 
Rancheria  Creek,  Long  Meadow  Creek. 
Kings  River  and  its  tributaries,  near 
towns  of  Centerville.  Fresno  and  Sangar. 
within  the  Sierra  National  Forest,  in 
Fresno  County.  California. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  U.S.C.  791(a)-«25(r). 

h.  Contact  Person:  Mr.  S.  P.  Reynolds, 
Vice  President.  Rates.  Pacific  Gas  and 
Electric  Company.  77  Beale  St.,  Room 
1065,  San  Francisco,  CA  94106. 

i.  Expiration  Date  of  Original  License: 
March  31, 1985. 

j.  Comment  Date:  July  23, 1987. 

k.  Description  of  Project:  The  existing 
Haas/Kings  River  Project  with  a  total 
installed  capacity  of  179.10  MW  consists 
of: 

A.  Haas  Development  comprising:  (1) 
The  Courtright  Reservoir  wflh  a  gross 
storage  capacity  of  123.286  acre-feet  and 
a  surface  area  of  1,632  acres  at  elevation 
8,184  feet;  (2)  the  Courtright  Dam,  a  315- 
foot-high.  882-fbot-long  rockfill  dam  with 
crest  elevation  8,188  feet:  (3)  a  300-foot- 
wide  and  8-foot-high  ungated  spillway; 
(4)  outlet  works  structures  consisting  of 
a  tunnel  through  left  abutment, 
submerged  intake  tower  and  discharge 
controls  feeding  into  the  Helms  Pumped 
Storage  Project;  (5)  the  Wishon 
Reservoir  with  a  gross  storage  capacity 
of  128.606  acre-feet  and  a  surface  area  of 
10,025  acres  at  elevation  6.550  feet;  (6)  a 
260-foot-high,  3.300-foot-long  rock-fill 
Wishon  Dam  with  crest  elevation  6.550 
feet;  (7)  four  238-foot-long.  24-foot-high 
concrete-gravity  auxiliary  dams;  (8)  a 
15-foot-high,  285-foot-long  spillway:  (9)  a 
13-foot-high,  13-foot-wide  and  6  19-mile- 
long  Haas  Tunnel  connecting  Lake 
Wishon  with  Haas  Penstock;  (10)  a 
surge  tank  at  the  downstream  end  of  the 
Haas  Tunnel:  (11)  a  96-inch-diameter 
tapering  to  77.5-inch-diameter.  4.560- 
foot-long  Haas  Penstock;  (12)  a 
powerhouse  containing  two  generating 
units  with  a  total  installed  capacity  of 


135  MW;  and  (13)  a  70-KV,  6.76-miie- 
long  transmission  line  interconnecting 
with  Applicant's  McCall  substation;  and 
(15)  appurtenant  facilities. 

B.  Kings  River  Development 
comprising: 

(1)  A  14-foot-wide.  14-foot-high.  3.9- 
miie-long  Kings  River  Tunnel;  (2)  a  108- 
inch-diameter  tapering  to  90-inch- 
diameter,  1,810- foot-long  steel  penstock; 
(3)  a  20-foot-wide,  10-foot-deep,  510-foot- 
long  trapezoidal  tailrace  channel;  (4)  a 
powerhouse  with  a  total  installed 
capacity  of  44.1  MW:  (5)  an 
interconnection  with  Applicant's  nearby 
Balch-Sanger  transmission  line;  and  (6) 
appurtenant  facilities. 

Applicant  proposes  to  increase  the 
installed  capacity  of  the  project  by 
approximately  22  percent  with  the 
following  additions  and  modifications: 

A.  Haas  Development:  (1)  Adding  a 
33-foot-high.  220-foot-long  rock-fill 
Rancheria  Creek  Diversion  Dam  with  a 
reservoir  capacity  of  2.8-acre-feet  at 
elevation  6,707  feet;  (2)  adding  a  19-foot- 
high,  50-foot-long  concrete  spillway;  (3) 
adding  an  18-inch-diameter  and  a  60- 
tnch-diameter  outlet  pipes:  (4)  adding  a 
15.800-foot-iong.  10-foot-diameter 
Rancheria  Tunnel  connecting  Lake 
Wilson;  (5)  adding  an  8-foot-high.  53- 
foot-long  concrete  Long  Meadow  Creek 
Diversion  Dam  No.  1  with  crest 
elevation  6,694  feet;  (6)  adding  a  7-foot- 
high.  100-foot-long  concrete  Long 
Meadow  Creek  Diversion  Dam  No.  2 
with  crest  elevation  at  6.797  feet:  (7) 
modifying  a  powerhouse  containing  two 
generating  units  with  a  total  installed 
capacity  raised  from  135  MW  to  163.8 
MW;  and  (8)  modifying  appurtenant 
facilities. 

B.  Kings  River  Development:  (1) 
modifying  the  existing  44.1  MW 
installed  capacity  generating  unit  with  a 
54  MW  unit;  and  (2)  modifying 
appurtenant  facilities. 

The  Applicant  estimates  the  cost  of 
the  proposed  additions  and 
modifications  at  $66.72  million.  The 
Applicant  proposes  some  fishing  access 
and  trial  facilities.  The  Applicant  would 
utilize  the  project  energy  to  meet  the 
load  demands  of  its  ser\'ice  area.  The 
Applicant  estimates  severance  damages 
at  $789  million. 

This  notice  also  consists  of  the 
following  standard  paragraphs:  B  &  C. 

10  a.  Type  of  Application:  Major 
License  (over  5  MW). 

b.  Project  No:  3490-003. 

c.  Date  Filed;  February  4,  1986. 

d.  Applicant;  Potter  Township, 
Pennsylvania. 

e.  Name  of  Project:  Montgomery. 

f.  Location:  Ohio  River.  Beaver 
County.  Pennsylvania. 


g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Contact  Person:  Mi.  Joseph  }. 
Liberati.  Econeco,  Inc..  Milne  Drive, 
Monaca.  PA  15061.  (412)  775-0314. 

i.  Comment  Date:  July  2.  1987. 

j.  Competing  Application:  Project  No. 
2971-002;  Date  Filed:  June  28, 1984. 

k.  Description  of  Project:  The 
proposed  run-of-river  project  would 
utilize  the  existing  U.S.  Army  Corps  of 
Engineers'  Montgomery  Locks  and  Dam. 
a  facility  operated  for  river  navigation, 
and  would  utilize  one  of  the  existing 
spillway  sections  as  the  entrance  to  an 
intake  channel  to  the  powerhouse.  The 
proposed  hydrogenerating  facility  would 
consist  of  (1)  A  proposed  porous  dike 
approximately  400  feet  long  and  located 
upstream  of  the  existing  dam;  (2)  a 
proposed  intake  channel  from  the 
existing  dam  to  the  powerhouse,  80  feet 
long  and  varying  from  100  to  150  feet  in 
width;  (3)  a  proposed  powerhouse  150 
feet  by  170  feet  in  plan  and  75  feet  high 
located  at  the  right  abutment  of  the 
existing  dam  in  the  river  adjacent  to  the 
river  bank,  and  housing  four  horizontal 
pit  or  bulb-type  turbines  and  four 
horizontal  generators  each  rated  at  5,000 
kW,  for  a  total  installed  capacity  of 
20,000  kWr  (4)  a  proposed  tailrace 
retaining  wall  along  the  river  bank 
about  200  feet  in  length  and  varying  in 
height  on  a  taper  from  the  powerhouse 
to  its  downstream  termination:  (5)  a 
proposed  34.5-  or  69-kV  transmission 
line  approximately  18.850  feet  in  length 
to  an  existing  substation  owned  and 
operated  by  Duquesne  Light  Company; 
and  (6)  appurtenant  facilities.  The 
estimated  annual  energy  production  is 
127  GWh.  Project  power  would  be  sold 
to  Duquesne  Light  Company  or  West 
Penn  Power  Company.  The  net  hydraulic 
head  is  16  feet. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A4.  B, 
andC. 

11  a.  Type  of  Application:  Amendment 
of  Exemption  (5MW  or  Less). 

b.  Project  No:  8610-002. 

c.  Date  Filed:  April  1,  1987. 

d.  Applicant:  Niagara  Mohawk  Power 
Corporation. 

e.  Name  of  Project:  Middle  Falls. 

f.  Location:  Battenkill  Creek  in 
Wastiington  County,  New  York. 

g.  Filed  Pursuant  to:  Section  408  of  the 
Energy  Security  Act  of  1980,  16  U.S.C, 
2705  and  2708  as  amended. 

h.  Contact  Persons: 

Mr.  John  W.  Keib,  Senior  System 
Attorney.  Niagara  Mohawk  Power 
Corporation,  300  Erie  Boulevard  West, 
Syracuse,  NY  13202  (315)  428-6936. 

Mr.  John  H.  Terry,  Senior  Vice  President, 
Niagara  Mohawk  Power  Corporation. 


300  Erie  Boulevard  West.  Syracuse, 

NY  13202  (315)  428-6366. 

i.  Comment  Date:  July  8. 1987. 

j.  Description  of  Project:  The  project 
as  exempted  from  licensing  consists  of: 
(1)  An  existing  12-foo1-high.  110-foot- 
long  concrete  gravity  dam;  (2)  a 
reservoir  with  a  surface  area  of  120 
acres,  a  net  storage  capacity  of  240  acre- 
feet,  and  a  normal  water  surface 
elevation  of  295.8  feet  m.s.l.:  (3)  an 
existing  intake  structure:  (4)  an  existing 
canal,  150  feet  long;  (5)  an  existing  steel 
penstock  with  a  diameter  of  7.5  feet  and 
a  length  of  102  feet:  (6)  an  existing 
powerhouse  containing  one  existing 
generating  unit  with  a  capacity  of  350 
kW,  one  existing  generating  unit  with  a 
capacity  of  360  kW.  and  a  new 
generating  unit  with  a  capacity  of  1,040 
kW  for  a  total  installed  capacity  of  1,750 
kW;  (7)  an  existing  transmission  line, 
300  feet  long;  and  (8)  appurtenant 
facilities.  The  existing  dam  is  owned  by 
the  Niagara  Mohawk  Power 
Corporation. 

The  applicant  proposes  to  construct  a 
new  intake  structure,  two  new  7-foot- 
diameter  steel  penstocks,  and  a  new 
powerhouse  containing  two  units  with  a 
total  installed  capacity  of  2051  kW.  The 
average  annual  generation  would 
increase  from  9.948.000  kWh  to  ^ 

ia390.0QO  kWh  The  applicant  would 
retire  the  existing  penstock  and 
powerhouse. 

k.  Purpose  of  Project:  Project  power 
would  be  sold  to  the  customers  of 
Niagara  Mohawk  Power  Corporation. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  C, 
D3a. 

12  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  10370-000. 

c.  Date  Filed:  March  31, 1987. 

d.  Applicant:  Western  Land 
Investment.  Inc. 

e.  Name  of  Project:  Empire 
Hydropower  Project. 

f.  Location:  On  the  Snake  River  near 
the  town  of  Buhl,  in  Twin  Falls  and 
Gooding  Counties,  Idaho.  Township  9S 
and  Range  14E. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Contact  Person:  Carl  L.  Myers.  P.E.. 
Myers  Engineering  Company,  P.A.,  750 
Warm  Springs  Avenue,  Boise,  ID  83712. 
(208)  336-1425. 

i.  Comment  Date:  July  23, 1987. 

j.  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  A  concrete 
diversion  weir  150  feet  long  with  a 
normal  water  surface  elevation  of  2.945 
feet  msl;  (2)  a  earthen  dike 
approximately  540  feet  long  and  15  feet 
high;  (3)  a  earthen  canal  approximately 
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700  feet  lonK.  »5  feet  wide,  and  15  f«et 
deep  leading  to.  (4)  a  powerhouse  at 
elevation  2.927  fwet  m»l  ixmtaininjj  two 
turbine/xenerator  unit-s  with  an  mHtalU-ii 
capacity  of  l.-KX)  kW  op«raUn«  at  18  fe«l 
of  hydrauhr  head;  (5)  a  tailrace.  tind  (6) 
a  2.2(X>  foot  long.  13»-kv  trannmission 
line.  The  applicant  entiinates  thf 
average  annual  eneiyy  produ<:fion  to  be 
48.1B().0(XJ  kWh.  The  approximate  cost  of 
the  studies  under  the  permit  would  be 
$ao,(X)0. 

k   Purpose  of  Project:  Applicant 
intents  to  sell  the  power  generated  at 
the  proposed  facility. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5.  A7, 
A9.  AlO.  B.  C.  and  U2. 

13  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  10371-000. 

c.  Date  Piled:  March  31. 1987. 

d.  Applicant:  CPS  Products.  Inc. 

e.  Name  of  Project:  Bear  Creek  Power 
Project. 

f.  Location:  On  Bear  Creek  near  the 
town  of  Concrete.  Skagit  County. 
Washington. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  7»l(8)-«25(r). 

h.  Contact  Person:  Kenneth  R.  Koch, 
CPS  Products.  Inc..  P.O.  Box  5eft3. 
Bellingham.  WA  98227.  (206)  871-7697. 

i.  Comment  Date;  |ulv  23.  1987. 

j.  Description  of  Pro»e<:t:  The  proposed 
project  would  consist  of  ( l )  A  diversion 
structure  with  an  inlet  structure 
elevation  of  900  feet  xi^h  (2)  a  steel 
penstock  2.500  feet  long  and  30  inches  in 
diameter  leading  to,  (3)  a  powerhouse  at 
elevation  450  feet  msl  containing  a 
turbine/generator  unit  with  an  installed 
capacity  of  2JXX)  kW  op«'rBting  at  450 
feel  of  hydraulic  head;  and  (4|  a  1.2- 
mile-long.  12JV-kV  transmission  line. 

The  applicant  estimates  the  average 
annual  energy  production  to  be  12  NfWh. 
The  approximate  cost  of  the  stutiu-s 
under  the  permit  would  be  $75,000. 

k.  Purpose  of  Project  The  applicant 
intents  to  sell  the  power  generated  from 
the  proposed  facility. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
A9.  AlO.  B.  C.  and  D2. 

14  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No:  10374-000. 

c.  Dated  Filed:  April  9. 1967. 

d.  Applicant:  Windsor  Machinery 
Company,  Inc. 

e.  Name  of  Project:  Honk  Pall*. 

f.  Location:  On  the  Koundout  Creek  In 
Ulster  County,  New  York. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  use.  7911a)-«25«r). 

h.  Contact  Person:  Harry  A.  Terbush. 
RD  3,  Box  157.  Orbit  Lane.  Hopewell 


lunctKJn,  New  York  12S;».  (914)  »W7- 
4U>1 

1   Commend  Date:  July  23,  1987. 

j.  Description  of  Pniject:  The  proposed 
project  would  consist  of;  (1 )  An  existing 
20-f(K)t  high.  120-fcKit  long  reinforced 
concrete  dam.  (2)  an  exi.iting  SO-acre 
rf  .st-rvoir  impounding  approximately  400 
acre  feet  at  the  normal  water  surface 
elevation  of  57»  feel  m.s.l  .  |3)  a 
proposed  5-foot  diameter.  1.425-foot- 
long  penstock.  (4)  a  proposed 
powerhouse  which  will  contain  an 
installed  generating  capacity  of  WOO^kW. 
(5)  a  proposed  .100- fool  long.  13.2-kV 
transmission  hne;  and  |6)  appurtenant 
facilities. 

The  applicant  estimates  that  the 
average  annual  energy  generation  will 
be  5  CWh  The  owner  of  the  dam  >• 
Ulster  County.  Sew  York. 

k.  Purpose  of  Pru»ect:  I'he  applicant 
anticipates  selling  the  power  available 
to  the  Central  Hudson  Gas  and  Electnc 
Corporation. 

I.  This  notice  also  consists  of  the 
following  standard  paragraphs;  A5,  A7. 
A9.  B.  C.  and  D2. 

m.  FVopose  Scope  of  Studies  undtir 
Permit:  A  preliminary  permit,  if  issued, 
does  not  authorize  conslriiclion. 
Applicant  seeks  issuance  of  a 
preliminary  permit  for  a  period  of 
twenty-eight  munlhs  during  which  time 
it  would  prepare  studies  of  the 
hydraulic,  construction,  economic 
environmental,  historic  and  recreational 
aspects  of  the  project.  D«;pending  on  the 
outcome  of  the  studies,  applicant  would 
prepare  an  application  for  an  FERC 
license.  Applicant  estimates  the  cost  of 
the  studies  under  the  permit  would  be 
$15,400. 

15  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No:  10384-000. 

c.  Dated  Filed:  April  14.  1987. 

d.  Applicant:  Windsor  Machinery 
Company.  Inc. 

e.  Name  of  Project:  Firthcliff  Project. 

f.  Location:  On  Moodna  Creek  In 
Orange  County.  New  York. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  use.  791(a}-825(r) 

h.  Contact  Person:  Harry  A.  Terbush, 
Mr.  Philip  E.  Terbush.  RD  3.  Box  157, 
Orbit  Lane,  Hopewell  Junction,  NY 
12533.  (914)  897-4194. 

i.  Commend  Dale:  July  23. 1987. 

j.  Description  of  Project:  The  proposed 
project  would  consist  of  (1)  An  existing 
8.5-foot-high.  ie2-foot-long  concrete 
gravity  dam;  (2)  a  reservoir  with  a 
surface  area  of  3.5  acre,  a  itomge 
capacity  of  17  5  acre  feet,  and  a  normal 
water  surface  elevation  nf  1 12.5  feel 
mji.l.:  (3)  two  fool  high  flasliboards;  (4) 
a  new  6-foot  diameter  100-foot  long 
penstock;  (5)  a  new  concrete 


powerhouse  containing  one  generating 
unit  with  a  capacity  of  230  k  W:  («)  a 
new  frnnsmi88ion  line,  600  feet  long:  and 
(7)  appurtenant  facilities  The  applicant 
estimates  the  averrfge  annual  generation 
wwuld  he  8<)3.fjOO  kWh  The  existing  dam 
IS  owned  by  Moodna  Creek 
Development  Ltd  .  Middletwon.  New 
Yi)rk   Applicant  estimates  that  the  cost 
of  the  studies  under  permit  would  be 
tl5  4O0 

k.  Purpose  of  Project  Pniject  power 
would  be  sold  to  Central  Hudson  Gas 
and  F.lectnc  Corpomtion 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5.  A7, 
M.  AlO,  U.  C.  and  D2. 

168.  Type  of  Application;  Declaration 
of  Intention. 

b.  Project  No;  F187-6. 

c.  Date  Filed:  November  10.  1966 

d.  Applicant;  Public  Service  of  New 
Hampshire 

e.  Name  of  Project:  [ackmnn 

f.  Locahon;  North  Branch  of  the 
Contoocook  River,  near  Hillsboro.  New 
Hampshire. 

g  Filed  Pursuant  to  Section  23(b)  of 
the  Federal  Power  Act,  16  U  SC  817(b). 

h.  Contact  Person:  Roy  G  Barbour. 
Vice  President,  Public  Service  of  New 
Hampshire,  100  Flm  Street.  P.O.  Box  330. 
Manchester  NH  03105 

i.  Comment  Date;  July  2.  1967. 

j.  Description  of  Project:  The  existing 
nin-of-river  project  consists  of:  (1)  An 
existing  1,870-foot-long  and  31  foot-high 
dam;  (2)  an  existing  1.30- foot -long 
concrete  gravity  <ipillway/infake  with 
two  abutting  earth  fill  dikes:  (3)  an 
impoundment  with  a  surface  area  of  519 
acres;  (4)  an  existing  7Vi-foot  diameter 
6,208-foot-long  penstock;  (5)  an  existing 
225.000  gallon  differential  surge  tank;  (6) 
an  existing  powerhouse  with  a  5.2.SO  hp 
3.2  MW  vertical  turbine-generator  unit; 
(7)  other  appurtenances  The  Applicant 
estimates  an  average  annual  generation 
of  9.340  MWH's. 

When  a  Declaration  of  Intention  is 
filed  with  the  Federal  Energy  Regulatory 
Commission,  the  Federal  Power  Act 
requires  the  Commis.sion  to  investigate 
and  determine  if  the  interests  of 
interstate  or  foreign  commerce  would  be 
affected  by  the  project  The  Commission 
also  detemiines  whether  or  not  the 
project:  (1)  Would  be  located  on  a 
navigable  waterway;  (2)  would  occupy 
or  affect  public  lands  or  reservations  of 
the  United  States;  (3)  would  utilize 
surplus  water  or  water  power  from  a 
government  dam;  or  (4)  if  applicable,  has 
involved  or  would  involve  any 
construction  subsequent  to  1935  that 
may  have  increased  or  would  increase 
the  project's  head  or  generating 
capacity,  pr  have  otherwise  significantly 
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modified  the  project's  pre-1935  design  or 
operation. 

k.  Purpose  of  Project:  All  of  the  power 
produced  by  the  project  will  be  fed  into 
Public  Service  of  New  Hampshire's 
transmission  distribution  system  and 
sold  to  F*SNH's  electric  customers. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  C. 
and  D2. 

17a.  Tvpe  of  Application:  Exemption 
(Under  5"  MW). 

b.  Project  No:  10200-000. 

c.  Date  Filed:  December  1. 1986. 

d.  Applicant:  Gary  Whipple. 

e.  Name  of  Project:  Condgon  Dam. 

f.  Location:  On  the  Oxoboxo  Brook  in 
New  London  County,  Connecticut. 

g.  Filed  Pursuant  to:  Section  408  of  the 
Energy  Security  Act  of  1980,  16  U.SC. 
2705  and  2709. 

h.  Contact  Person:  Mr.  Gary  Whipple. 
1695  Center  Groton  Road,  Ledyard,  CT 
06339.  (203)  464-8004. 

i.  Comment  Date:  July  6. 1987. 

j.  Description  of  Project:  The  proposed 
project  would  consist  of;  (1)  Renovating 
an  existing  35-foot-long  dam  with  a 
spillway  elevation  of  48.1  feet  m.s.l. 
owned  by  the  applicant;  (2)  an  existing 
6.5-acre  reservoir  with  a  storage 
capacity  of  130  feet  at  elevation  98.1  feet 
m.s.l.;  (3)  reinstallation  of  7  inch 
flashboards;  (4)  two  existing  outlet 
works  with  an  overall  length  of  23  feet; 
(5)  an  existing  timber  slide  gate  to  be 
replaced;  (6)  an  existing  5-foot-diameter 
penstock.  70-feet-long;  (7)  a  proposed 
powerhouse  to  contain  one  turbine/ 
generator  with  an  installed  capacity  of 
60  kW;  (8)  a  proposed  tailrace.  The 
estimated  average  annual  energy 
produced  by  the  project  would  be  210 
MWh  per  year  operating  under  a  net 
hydraulic  head  of  29.5  feet. 

k.  Purpose  of  Project:  Project  power 
would  be  sold  to  the  local  utility. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs;  A3,  A9, 
B,  C,  D3a. 

m.  Purpose  of  Exemptions:  An 
exemption,  if  issued,  gives  the  Exemptee 
priority  of  control,  development,  and 
operation  of  the  project  under  the  terms 
of  the  exemption  from  licensing,  and 
protects  the  Exemptee  from  permit  or 
license  applicants  that  would  seek  to 
take  or  develop  the  project. 

18a.  Type  of  Application:  Conduit 
Exemption. 

b.  Project  No.:  10326-000. 

c.  Date  Filed:  Februar>'  17, 1987. 

d.  Applicant;  North  Side  Canal 
Company,  Ltd. 

e.  Name  of  Project;  Hazelton  B  Project. 

f.  Location:  On  the  Northside  Main 
Canal,  an  irrigation  canal  near  the  town 
of  Hazelton.  in  Jerome  County,  Idaho. 


g.  Filed  Pursuant  to:  Section  408  of  the 
Energy  Security  Act  of  1980, 16  U.S.C. 
2705  and  2708  as  amended. 

h.  Contact  Person;  Mr.  Ted  Diehl, 
North  Side  Canal  Company,  921  North 
Lincoln  Avenue,  Jerome,  ID  83338,  (208) 
324-2319. 

i.  Comment  Date:  July  6, 1987. 

j.  Description  of  Project:  the  proposed 
project  would  consist  of  (1)  An  intake 
power  canal  with  a  water  surface 
elevation  of  4,083  feet  msl;  (2)  a 
powerhouse  containing  three  generating 
units  with  a  total  installed  capacity  of 
7,500  kW  operating  at  29  feet  of 
hydraulic  head;  and  (3)  a  tailrace 
leading  back  to  the  Northside  Main 
Canal.  The  application  estimates  the 
average  annual  energy  production  to  be 
22.600  MWh. 

k.  Fhirpose  of  Project:  Applicant 
intends  to  sell  the  power  generated  from 
the  proposed  facility. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A3.  A9. 
B,  C.  and  D3b. 

19a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.;  10375-000. 

c.  Date  Filed:  April  13. 1987. 

d.  Applicant:  Weber  Basin  Water 
Conservancy  District. 

e.  Name  of  Project:  Drought  Relief 
F*ipeline  Hydro  Project. 

f.  Location:  On  Weber  River  in  Weber 
County,  Utah,  partly  on  the  U.S.  Bureau 
of  Reclamation  lands;  Section  16,  T5N. 
R2W:  SLB&M. 

g.  Filed  Pursuant  to;  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Contact  Person;  Mr.  Ivan  W.  Flint, 
Manager,  Weber  Basin  Water 
Conservancy  District,  2837  East 
Highway  193,  Layton,  UT  84041. 

i.  Coniment  Date:  July  27. 1987. 

j.  Description  of  Project;  Applicant 
proposes  to  explore  the  possibility  of 
installing  generating  capacity  at  its 
existing  Drought  Relief  F>roject.  The 
Drought  Relief  Pipeline  f^oject  consists 
of  a  pumping  plant  situated  at  elevation 
4,276  feet  m.s.l.  on  a  100  acre-foot 
reservoir  adjacent  to  the  Layton  Canal; 
the  pumps  discharge  into  a  60-inch 
diameter  reinforced  concrete  pipeline 
extending  from  the  pumping  plant  2% 
miles  east  to  the  higher  Davis  and 
Weber  Counties  Canal  at  elevation  4.576 
feet  m.s.l. 

A  separate  turnout  is  proposed  to  be 
constructed  on  the  higher  Davis  and 
Weber  Counties  Canal  and  connected  to 
the  Drought  Relief  Pipeline  in  order  to 
deliver  excess  flows,  when  available,  to 
the  lower  Layton  Canal  with  electrical 
generation  as  a  by-product.  The 
pumping  plant  would  be  modified  to 
accept  a  453  kW  turbine/generator  unit 
operating  under  a  300-foot  head  with 


discharge  into  the  existing  100  acre-foot 
reservoir.  The  average  annual  energy 
output  is  estimated  to  be  1.494.720  kWh. 
The  Applicant  estimates  that  the  cost  of 
the  studies  under  the  permit  would  be 
SlS.OOO. 

k  Purpose  of  Project:  Project  energy 
wouJd  be  utilized  by  the  Applicant  with 
any  surplus  sold  to  the  Colorado  River 
Storage  Project  (CRSP). 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
A9,  AlO,  B,  C,  D2. 

20  a.  Type  of  Application;  Preliminary 
Permit. 

b.  Project  No  10380-000 

c.  Date  Filed;  Apnl  14, 1987. 

d.  Applicant;  Pleasant  Point 
Reser\'ation  Associates. 

e.  Name  of  Project;  Half  Moon  Cove 
Project. 

i.  Location;  On  Half  Moon  Bay  in 
Washington  County,  Maine. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Contact  Person;  Mr  Thomas 
Forbes,  P.O.  Box  421,  Mercer  Island. 
Washington  98040,  (206)  232-653& 

i.  Comment  Date;  July  27. 1987. 

j.  Description  of  Project;  The  proposed 
project  would  consist  of;  (1)  An  existing 
75-foot-high,  1,050- foot-long  earth  and 
rock  gravity  dam:  (2)  a  reservoir  with  a 
surface  area  of  795  acres,  a  storage 
capacity  of  10,500  acre-feet,  and  a 
normal  surface  elevation  of  18  feet 
m.s.l.;  (3)  a  new  lO-foot-diameter,  500- 
foot-long  steel  penstock;  (4)  a  new 
concrete  powerhouse  containing  one 
generating  unit  with  a  capacity  of  10,000 
kW;  (5)  a  new  lOO-foot-wide,  500-foot- 
long  tailrace:  (6)  a  new  transmission 
line.  700  feet  long;  and  (7)  appurtenant 
facihties.  The  applicant  estimates  the 
average  annual  generation  would  be 
37.900,000  kWh.  The  applicant  estimates 
that  the  cost  of  the  studies  under  permit 
would  be  $155,000.  The  existing  dam  is 
owned  by  the  City  of  Eastport,  Maine. 

k.  Purpose  of  Project;  Project  power 
would  be  sold  to  the  Eastern  Maine 
Electric  Coop. 

I.  This  notice  also  consists  of  the 
following  standard  paragraphs;  A5,  A7, 
A9.  AlO,  B,  C.  and  D2. 

21  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No,  10385-000. 

c.  Date  Filed:  April  15.  1987. 

d.  Applicant:  Belton  Hydro 
Associates. 

e.  Name  of  f*roject:  Belton  and 
StiUhouse  Hollow  Hydroelectric 
Projects. 

f  Location:  On  the  Leon  and  Lampass 
Rivers  near  Killeen.  Temple,  and  Belton, 
Bell  County,  Texas. 


UM  I 
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g.  F)I««J  Punuawl  to:  Federal  R)wer 
Act  16  U  S.C.  7»l(ah«25(r). 

h  Contact  Perwm:  Mr.  Kh-k  Rector. 
54)41  S  BotilMib  Dnve.  Salt  Lake  City,  UT 
B4117.  \em]  277-9010. 

i  Comment  Date:  |uly  27.  1987. 
|.  Descnption  of  l>ro|ect  The  propoeed 
project  would  conik«l  of  two 
(ievclopments. 

The  Relton  U.im  development  would 
utilize  the  existing  U.S.  Army  Corps  of 
FnRint-tr*  Bolton  L)«m  ami  r«!H>rvi>ir 
and  would  consist  of  (J)  A  proposed 
steel  penstock  10  (e«l  in  dwimeter  and 
550  feel  long:  (2)  a  pmposed  concrete 
powerhouse  70  feet  by  70  feet  hou«iag  a 
16,000-kW  hydropower  unit;  (3)  a 
proposed  laiirate  150  fert  long.  10  feet 
deep,  and  50  feel  wide.  (4)  a  proposed 
64-kV  transmission  line  2,500  feel  long: 
and  (5)  appurtenant  faciHties.  The 
applicant  estimates  that  the  average 
annual  energy  generation  would  be  28.9 
GWh. 

The  Sfillhousp  Hollow  Dam 
development  would  utilize  the  exi«iting 
U.S.  Army  Corps  of  Frtgincers  Strllhouse 
Hollow  Dam  and  rt^PTvotr  and  would 
consist  of:  (1)  A  proposed  stPfl  penstock 
10  feet  in  diameter  and  500  feet  long:  (2) 
^  proposed  rorw  retc  ^lowerhoiite  70  feet 
by  70  feet  housmR  a  7,50akW 
hydrop<iwer  unit;  (3)  a  pnn)0««'d  latlrace 
150  feet  long.  10  feet  deep,  .ind  M)  f***! 
wide:  (4)  a  pri>po«ed  12  .S-kV 
transmission  line  .5.100  feel  long:  and  (5) 
appurtenant  facilities.  The  applir-ant 
estimates  that  the  average  annual 
energy  seneratwm  would  be  13  0  (;Wh. 

The  applicant  propose*  to  sell  the 
energy  to  Texas  Power  .md  I  Jght  and 
estimates  that  the  (u)st  of  the  wi>rk  to  be 
performed  under  th«  permit  wouUl  be 
$1.55.000. 

k.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7. 
A9.  AlO,  B,  C.  and  D2. 

22  a.  Type  of  Application:  Conduit 
Exemption. 

b.  Project  No.  10164-000. 

c.  Date  Filed:  November  10, 1987. 

d.  Applicant:  North  Side  Caoal 
Company,  Ltd. 

e.  Name  of  Project  Hazeltoa  A 
Project. 

f.  Location:  On  the  Northside  Main 
Canal,  an  irrigation  canal  near  the  town 
of  Hazellon.  in  Jerome  County,  Idaho. 

g.  Filed  Pursuant  to:  Section  408  of  the 
Energy  Security  Act  of  198a  16  U.S.C. 
2705  and  2708  as  amended. 

h.  Contact  Person:  Mr.  Ted  Diehl, 
North  Side  Canal  Company.  921  North 
Lincoln  Avenue,  Jerome,  ID  83338.  (208) 
324-2319. 

i.  Comment  Date:  July  6, 1987. 

J.  Description  of  Project:  The  proposed 
project  would  consist  of  (1)  An  intake 
power  channel  with  a  water  surface 


elevatton  of  4.083  feel  msh  (2}  a, 
powerhouse  containing  three  generating 
units  with  a  total  installed  capacity  of 
8.940  kW  operating  at  32  feet  of 
hydraulic  head:  and  (3)  a  tailrm^ 
l«>Rding  back  to  the  Northside  Main 
Canal.  The  applicant  estimates  the 
average  annual  energy  production  to  be 
25  noo  MWh. 

k.  Purpose  of  Projert;  AppficanI 
intends  to  sell  the  power  generated  from 
the  proposed  facility. 

L  Thtii  notice  also  consists  of  the 
following  standard  paragraphs:  A3,  A9, 
B,  C,  and  D3b. 

Standard  Paragraphs 

A3.  Deveiopntent  Application 

Any  qualified  development  applicant 
desiring  to  file  a  competing  application 
must  submit  to  the  Commission,  on  or 
before  the  specified  comment  date  for 
the  particular  application,  a  competing 
development  application,  or  a  notii  e  of 
inlent  to  file  such  an  application. 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  development  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  Applications  for  preliminary 
permit  will  not  be  accepted  in  response 
to  this  notice. 

A4.  Dtfvelopment  Application 

Public  notice  of  the  filing  of  the  initial 
development  application,  which  has 
already  been  given,  established  the  due 
dale  for  filing  ronHx-ting  applications  or 
notices  of  uiiert   In  accordant  e  with  the 
Commission  s  reguiaiiuns.  any 
competing  development  aj^pln  aoons. 
must  be  filed  m  response  to  and  in 
compliance  witti  public  notice  of  the 
initial  development  a;'plicalion.  No 
competing  applications  or  notices  of 
intent  may  be  filed  in  response  to  this 
notice. 

AS.  Preliminary  Permit 

Anyone  desiritig  to  file  a  competing 
application  for  preliminary  permit  for  a 
proposed  project  must  submit  the 
competing  application  itself,  or  a  notice 
of  intent  to  file  such  an  application,  to 
the  Commission  on  or  before  the 
specified  comment  date  for  the 
particular  appbcation  (see  18  CFR  4.36 
(1985)).  Submission  of  a  iimelv  notice  of 
intent  allows  an  interested  perwjn  to  file 
the  comp«*tii»g  preliminary  permit 
application  no  later  than  Mi  days  after 
the  specified  commeni  dale  fur  the 
particular  application. 

A  competing  preliminary  permit 
application  must  conform  with  Ifl  CFR 
4.30(bKl)  and  (9)  and  4.30. 


A7.  Preliminary  Permit 

Any  qualified  development  applicant 
desiring  to  file  a  competing  development 
application  must  submit  to  the 
Commission,  on  or  before  the  specified 
comment  date  for  the  particular 
application,  either  a  competing 
development  application  or  a  notice  of 
intent  to  file  such  an  application. 
Submission  of  a  timely  notice  of  intent 
to  file  a  develofpment  application  allows 
an  interested  person  to  file  the 
competing  application  no  later  than  120 
days  after  the  specified  comment  date 
for  the  particular  application. 

A  competing  license  application  must 
conform  with  18  CFR  4.30(bJ(l)  and  (9) 
and  4.36. 

Aft  Notice  of  intent 

A  notice  of  intent  must  specify  (he 
exact  name,  business  address  and 
telephone  number  of  the  prospecTtve 
applicant,  include  an  uneciuivocal 
statement  of  intent  to  submit,  if  such  an 
appHcahon  may  be  filed,  either  (1)  a 
preliminary  permit  application  or  (2)  a 
development  application  (specify  which 
type  of  application),  and  be  served  on 
the  applicant(8)  named  in  this  public 
notice. 

AW.  Proposed  Scope  of  Studies  Under 
Permit 

A  preliminary  permit,  if  issued,  does 
not  authonze  construction  The  term  of 
the  proposed  preliminary  permit  would 
be  36  months  The  work  proposed  under 
the  preliminarv  permit  would  include 
economic  analysis,  preparation  of 
preliminery  enjfineenng  plans,  and  a 
study  of  environmental  impai  ts.  Based 
on  the  results  of  these  studies  the 
Applicant  would  deride  whether  to 
proceed  with  the  preparation  of  a 
development  applicatitm  to  construct 
and  operate  the  project. 

B.  Comments.  Prftpnts.  or  Motions  to 
Intervene  Anyone  may  submit 
comments,  a  protest,  or  a  motion  lo 
intervene  in  accordance  with  the 
requirements  of  the  Rules  of  Practice 
and  Procedure.  18  CFR  385  210.  385  211. 
385.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commissions  Rules  may  become  a 
party  to  the  proceeding  Any  comments, 
protests  or  motions  to  intervene  must  be 
received  on  or  before  the  specified 
comment  date  for  the  partirular 
application. 

C.  Filinf  and  Sen/ice  of  Hrsponsive 
Documents  Anv  filings  must  bear  in  all 
capital  letters  the  title  "CCIMMFNTS-. 
•RECOMMENDATIONS  FOR  1TJ<MS 


AND  CONDITIONS'.  "NOTICE  OF 
INTENT  TO  FILE  COMPETING 
APPLICATION".  "COMPETING 
APPLICATION",  "PROTEST'  or 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  is  in  response.  Any  of  the  above 
named  documents  must  be  filed  by 
providing  the  original  and  the  number  of 
copies  required  by  the  Commission's 
regulations  to:  Kenneth  F.  Plumb, 
Secretary.  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE..  Washington,  DC.  20426.  An 
additional  copy  must  be  sent  to:  Mr. 
F"red  E.  Springer,  Director,  Division  of  ' 
Project  Management,  Federal  Energy 
Regulatory  Commission.  Room  203-RB, 
at  the  above  address.  A  copy  of  any 
notice  of  intent,  competing  application 
or  motion  to  intervene  must  also  be 
served  upon  each  representative  of  the 
Applicant  specified  in  the  particular 
application. 

Dl.  Agency  Comments 

States,  agencies  established  pursuant 
to  federal  law  that  have  the  authority  to 
prepare  a  comprehensive  plan  for 
improving,  developing,  and  conserving  a 
wal^rway  affected  by  the  project, 
federal  and  state  agencies  exercising 
administration  over  fish  and  wildlife, 
flood  control,  navigation,  irrigation, 
recreation,  cultural  and  other  relevant 
resources  of  the  state  in  which  the 
project  is  located,  and  affected  Indian 
tribes  are  requested  to  provide 
comments  and  recommendations  for 
terms  and  conditions  pursuant  to  the 
Federal  Power  Act  as  amended  by  the 
Electric  Consumers  Protection  Act  of 
1986.  the  Fish  and  wildlife  Coordination 
Act  the  Endangered  Species  Act.  the 
National  Historic  Preservation  Act,  the 
Historical  and  Archeological 
Preservation  Act,  the  National 
Environmental  Policy  Act,  Pub.  L  No. 
88-29,  and  other  applicable  statutes. 
Recommended  terms  and  conditions 
must  be  based  on  supporting  technical 
data  filed  with  the  Commission  along 
with  the  recommendations,  in  order  to 
comply  with  the  requirement  in  section 
313(b)"of  the  Federal  Power  Act,  16 
U.S.C.  8251  lb),  that  Commission 
findings  as  to  facts  must  be  supported 
by  substantial  evidence. 

All  other  FederaL  state,  and  local 
agencies  that  receive  this  notice  through 
direct  mailing  from  the  Commission  are 
requested  to  provide  comments  pursuant 
to  the  statutes  listed  above.  No  other 
formal  requests  will  be  made.  Responses 
should  be  confined  to  substantive  issues 
relevant  lo  the  issuance  of  a  license.  A 
copy  of  the  application  may  be  obtained 
directly  from  the  applicant.  If  an  agency 


does  not  respond  to  the  Commission 
within  the  time  set  for  filing,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  response  must  also 
be  set  to  the  Applicant's 
respresentatives. 

D2.  Agency  Comments 

Federal  State  and  local  agencies  are 
invited  to  file  comments  on  the 
described  application.  (A  copy  of  the 
application  may  be  obtained  by 
agencies  directly  from  the  Applicant.)  If 
an  agency  does  not  file  comments  within 
the  time  specified  for  filing  comments,  it 
will  be  presumed  to  have  no  comments. 
One  copy  of  an  agency's  comments  must 
also  be  sent  to  the  Applicant's 
respresentatives. 

D3a.  Agency  Comments 

The  U.S.  Fish  and  Wildlife  Service, 
the  National  Marine  Fisheries  Service, 
and  the  State  Fish  and  Game 
agency(ies)  are  requested,  for  the 
purposes  set  forth  in  section  408  of  the 
Energy  Security  Act  of  1980,  to  file 
within  60  days  from  the  date  of  issuance 
of  this  notice  appropriate  terms  and 
conditions  to  protect  any  fish  and 
wildlife  resources  or  to  otherwise  carry 
out  the  provisions  of  the  Fish  and 
Wildlife  Coordination  Act,  General 
comments  concerning  the  project  and  its 
resources  are  requested:  however, 
specific  terms  and  conditions  to  be 
included  as  a  condition  of  exemption 
must  be  clearly  identified  in  the  agency 
letter.  If  an  agency  does  not  file  terms 
and  conditions  within  this  time  period, 
that  agency  will  be  presumed  to  have 
none.  Other  Federal,  State,  and  local 
agencies  are  requested  to  provide  any 
comments  thay  may  have  in  accordance 
with  their  duties  and  responsibilities.  No 
other  formal  requests  for  comments  will 
be  made.  Comments  should  be  confined 
to  substantive  issues  relevant  to  the 
granting  of  an  exemption.  If  an  agency 
does  not  file  comments  within  60  days 
from  the  date  of  issuance  of  this  notice, 
it  will  be  presumed  to  have  no 
comments.  One  copy  of  an  agency's 
comments  must  also  be  sent  to  the 
Applicant's  representatives. 

D3b.  Agency  Comments 

The  U.S.  Fish  and  Wildlife  Sei^fice, 
the  National  Marine  Fisheries  Service, 
and  the  State  Fish  and  Game 
agency(ies)  are  requested,  for  the 
purposes  set  forth  in  section  30  of  the 
Federal  Power  Act.  to  file  within  45  days 
from  the  date  of  issuance  of  this  notice 
appropriate  terms  and  conditions  to 
protect  any  fish  and  wildlife  resources 
or  otherwise  carry  out  the  provisions  of 
the  Fish  and  Wildhfe  Coordination  Act. 
General  comments  concerning  the 


project  and  its  resources  are  requested: 
however,  specific  terms  and  conditions 
to  be  included  as  a  condition  of 
exemption  must  be  clearly  identified  in 
the  agency  letter.  If  an  agency  does  not 
file  terms  and  conditions  wiihin  this 
time  period,  that  agency  will  be 
presumed  to  have  none.  Other  Federal, 
State,  and  local  agencies  are  requested 
to  provide  comments  they  may  have  in 
accordance  with  their  duties  and 
responsibilities.  No  other  formal 
requests  for  comments  will  be  made. 
Comments  should  be  confined  to 
substantive  issues  relevant  to  the 
granting  of  an  exemption.  If  an  agency 
does  not  file  comments  within  45  days 
from  the  date  of  issuance  of  this  notice, 
it  will  be  presumed  to  have  no 
comments.  One  copy  of  an  agency's 
comments  must  also  be  sent  to  the 
Applicant's  representatives. 

Dated:  May  29. 1987. 
Kenneth  F  Plumb, 
Secretary. 
[FR  Doc.  87-12613  Filed  6-2-87;  8:45  am] 

BtLLING  COOE  e717-01-M 


[Docket  Nos.  QF87-4 12-000  et  al.] 

Small  Power  Production  and 
CogeneraMon  Facilities;  Qualifying 
Status;  Certificate  Applications,  etc. 
First  Energy  Associates  et  al^ 

Comment  date:  Thirty  days  from 
publication  in  the  Federal  Register,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission. 

1.  First  Energy  Associates 

(Docket  No.  QF87-412-000J 

May  22. 1987 

On  May  11. 1987,  First  Energy 
Associates  (Applicant),  of  71  Spit  Brook 
Road,  Nashua,  New  Hampshire  03060 
submitted  for  filing  an  appbcation  for 
certification  of  a  facility  as  a  qualifying 
cogeneration  facility  pursuant  to 
§  292.207  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  topping-cycle  cogeneration 
faality  will  be  located  in  Orange, 
Connecticut.  The  facility  will  consist  of 
two  combustion  turbine  generators,  a 
heat  recovery  steam  generator  and  an 
extraction/condensing  steam  turbine- 
generator.  Thermal  energy  recovered  by 
the  facility  will  be  used  by  Miles 
Pharmaceuticals  Division  of  Miles 
Laboratories,  Lnc,  for  process  heating, 
sanitary  hot  water  for  pharmaceutical 
manufacture  and  space  heating.  Heat 
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recovered  by  the  system  will  also  be 
used  in  an  absorption  chiller  for  product 
chilling  and  building  air  conditioning. 
The  primary  energy  source  for  the 
facility  will  be  natural  gas,  with  No.  2 
fuel  oil  as  back-up.  The  net  electric 
power  production  capacity  of  the  facility 
will  be  65.4  MW.  Installation  is  expected 
to  begin  in  May  1988. 

2.  Prodek/ Hydro  Resources  Joint 
Venture 

[Docket  No.  QF87-421-000| 
May  22. 1987. 

On  May  14. 1987,  Prodek/Hydro 
Resources  Joint  Venture  (Applicant),  c/o 
Prodek,  Inc..  3314  East  51st  Street,  Suite 
B,  Tulsa.  Oklahoma  74135,  submitted  for 
filing  an  application  for  certification  of  a 
facility  as  a  qualifying  small  power 
production  facility  pursuant  to  S  292.207 
of  the  Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  215  kilowatt  hydroelectric  facility 
(FERC  P.  8391)  will  be  located  on  the 
Cimarron  River  in  Gunnison  County. 
Colorado. 

A  separate  application  is  required  for 
a  hydroelectric  project  license, 
preliminary  permit  or  exemption  from 
licensing.  Comments  on  such 
applications  are  requested  by  separate 
public  notice.  Qualifying  status  serves 
only  to  establish  eligibility  for  benefits 
provided  by  PURPA.  as  implemented  by 
the  Commissions  regulations,  18  CFR 
Part  292.  It  does  not  relieve  a  facility  of 
any  other  requirements  of  local.  State  or 
Federal  law,  including  those  regarding 
siting,  construction,  operation,  licensing 
and  pollution  abatement. 

3.  Williard,  Inc. 

IDocket  No.  QF87-«13-000| 
May  26,  1987 

On  May  11, 1987.  Williard.  Inc.. 
(Applicant),  of  375  Highland  Avenue, 
jenkintown,  Pennsylvania  19046, 
submitted  for  Tiling  an  application  for 
certification  of  a  facility  as  a  qualifying 
cogeneration  facility  pursuant  to 
§  292.207  of  the  Commissions 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  topping-cycle  cogeneration 
facility  will  be  located  in  Cumberland 
Township.  Pennsylvania.  The  facility 
will  consist  of  a  combustion  turbine- 
generator  and  a  heat  recovery  steam 
generator.  Steam  recovered  from  the 
facility  will  be  used  by  Holy  Spirit 
Hospital  for  space  heating,  and  cooling 
and  other  hospital  needs.  The  net 
electric  power  production  capacity  will 
be  630  kilowatts.  The  primary  energy 
source  will  be  natural  gas.  Construction 


of  the  facility  is  expected  to  begin  July  1. 
1987. 

4.  Sun  Rerining  and  Marketing  Company 
(Docket  No.  QF87-«11-0001 
May  26.  1987. 

On  May  11.  1987.  Sun  Refining  and 
Marketing  Company  (Applicant),  of  1819 
Woodville  Road.  Toledo.  Ohio  43616. 
submitted  for  filing  an  application  for 
certification  of  a  facility  as  a  qualifying 
cogeneration  facility  pursuant  to 
S  292.207  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  topping-cycle  cogeneration 
facility  will  be  located  at  Applicant's 
Toledo  Refinery  in  Toledo.  Ohio.  The 
facility  will  consist  of  one  combusion 
turbine  generator  and  a  heat  recovery 
steam  generator.  Thermal  energy 
recovered  from  the  facility  will  be  used 
in  the  refinery  process  for  the  making  of 
petroleum  products.  The  primary  energy 
source  will  be  natural  gas.  The  net 
electric  power  production  capacity  will 
be  45.83  MW.  Installation  of  the  facility 
is  scheduled  in  July  1987. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE..  Washington. 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb. 
Secretory. 

[FR  Doc.  87-12814  Filed  6-2-87:  8:46  am| 
BIUJNO  COM  SrU-At-M 

[Docket  No.  ER87-«6^O00) 
Arizona  Public  Service  Co.;  Rllng 

May  28.  1987 

Take  notice  that  on  May  20. 1987. 
Arizona  Public  Service  Company  ("The 
Company")  tendered  for  filing  an 
amendment  to  the  rate  schedules  and 
cost  data  in  Docket  No.  ER87-86-000 
pursuant  to  a  deficiency  letter  dated 
March  30. 1987.  « 


The  Company  states  that  the  revised 
ceiling  rate  for  economy  interchange 
sales  by  the  Company  under  the  terms 
of  the  Agreements  with  Southwestern 
Public  Service  Company  and  the  City  of 
Azusa.  California  will  be  based  on  an 
bifurcated  rate  consisting  of  the  actual 
variable  costs  incurred  to  make  the  sale, 
plus  a  20.25  mill  per  kWh  ceiling  adder. 

The  Company  states  that  copies  of 
this  filing  have  been  served  upon 
Southwestern  Public  Service  Company, 
the  City  of  Azusa  and  the  Arizona 
Corporation  Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NW.,  Washington. 
DC  20426,  in  accordance  with  Rules  214 
or  211  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  June  11, 
1987.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
f^^cretory. 
|FR  Doc.  87-12806  Filed  6-2-87;  8:45  am) 
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(Docket  Mo.  £187-41-0001 

Public  Service  Commission  of  the 
District  of  Columbia;  Filing 

May  28.  1987. 

Take  notice  that  on  May  26, 1987.  the 
Public  Service  Commission  of  the 
District  of  Columbia  filed  with  the 
Commission  a  petition  for  a  declaratory 
order  concerning  the  Commission's 
jurisdiction  over  prudence-related  issues 
concerning  a  proposed  purchase  by  the 
Potomac  Electric  Power  Company  of 
electricity  from  the  Ohio  Edison 
Company  and  the  Pennsylvania  Power 
Company,  which  is  the  subject  of  an 
ongoing  proceeding  in  Monongahela 
Power  Co..  Docket  No.  ER87-330-000. 

Any  person  desinng  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426.  in  accordance  with  Rules  214 
or  211  of  the  Commission  s  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  June  10, 


1987.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commiftsion  and  are  available 
for  public  inspection. 
Kewieth  F.  Plurab. 
Secretary. 
|FR  Doc  87-12551  Filed  6-2-87;  8:45  am) 

BILUMG  COOe  S717-0t-li 

(Docket  No.  ER87-30-000] 

The  United  Illuminating  Co^  Ftiing 

May  28,  1987. 

Take  notice  that  on  May  20, 1987. 
pursuant  to  the  order  of  the  Commission, 
The  United  Illuminating  Company  ("Ul") 
tendered  for  filing  amendments  to  its 
FERC  Electric  Tanff.  Original  Volume 
No.  1.  The  amendments  will  decrease 
the  rates  established  by  the  Tariff. 

UI  states  that  copies  of  this  rate 
schedule  have  been  mailed  or  delivered 
to  parties  on  the  official  service  list  and 
the  Connecticut  Department  of  Public 
Utility  Control. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426,  in  accordance  with  Rules  214 
or  211  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  June  11, 
1987.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  parly  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Phmib, 
Secretary 

[FR  Doc  87-12809  Filed  6-2-87;  8:45  am) 
INUJNG  COOC  •717-OV-M 


I  Docket  Mo.  ER87-24-002I 

Utah  Pow«r  A  Ught  Co.;  FiMng 

May  28.  1987.  f 

Take  notice  that  on  May  13. 1967. 
Utah  Power  &  Light  Company  ( "the 
Company")  tendered  for  filing  copies  of 
its  Compliance  Report  pursuant  to  18 
CFR  Part  35  and  the  Order  issued  by  the 
Commission  on  March  18,  1987.  in  this 
docket. 


The  Company  states  that  copies  of 
this  compliance  filing  have  been  served 
upon  all  affected  customers  and  the 
State  Commissions  of  Utah.  California, 
Oregon.  Colorado,  Arizona,  Nevada  and 
Idaho. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE..  Washington, 
DC  20426,  in  accordance  with  Rules  214 
or  211  of  the  Commission's  rules  of 
pracbce  and  procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  June  11, 
1987.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
inter\'ene.  Copies  of  this  fihng  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb. 
Secretary. 
IFR  Doc.  87-12610  Filed  6-2-87;  8:45  amj 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

(AM&-FRL-321»-1] 

California  State  Motor  Vehicle 
Pollution  Control  Standards;  Waiver  of 
Federal  Preemption;  Decision 

AGENCY:  Environmental  Protection 

Agency. 

action:  Notice  of  waiver  of  Federal 

preemption. 

SUMMARY:  EPA  is  granting  California  a 
waiver  of  Federal  preemption  pursuant 
to  section  209(b}  of  the  Clean  Air  Act  to 
adopt  and  ei\force  amendments  to  its 
emission  standards  and  test  procedures 
for  the  certification  of  heavy-duty  diesel 
engines  and  vehicles.  California 
amended  its  exhaust  emissions 
standards  and  test  procedures  to  make 
them  consistent  with  Federal  test 
procedures.  California  also  amended  its 
definition  of  and  regulations  relating  to 
"useful  life"  for  heavy-duty  diesel 
engines.  The  procedures  for  establishing 
engine  durability  were  revised  and 
procedures  were  added  for  small  volume 
manufacturers.  Additional  conforming 
changes  were  made  to  California's  In- 
use  Label  Specificatioos  and  Emissions- 
Related  Defects  Reporting  Procedures. 
Aooacssca:  A  copy  of  the  above 
standards,  procedures,  and  oiher 
amendments,  the  excision  document 
containing  an  explanation  of  the 


Administrator's  determination  and  the 
record  of  those  docimients  used  in 
arriving  at  this  decision,  are  available 
for  public  inspection  during  normal 
working  hours  (8:00  am  to  430  p  m.)  at 
the  U.S.  Environmental  Protection 
Agency.  Central  Docket  Room  (Docket 
EN-85^10).  West  Tower  Lobby.  401  M 
Street,  SW„  Washington.  DC  20460. 
Copies  of  the  decision  document  can  be 
obtained  from  EPA's  Manufacturers 
Operations  Division  by  contacting  Alice 
Crowe,  as  noted  below. 

FOR  FURTHER  INFORMATtON  CONTACT 

Alice  Crowe.  Section  Chief  Waivers/ 
Special  Projects  Section,  Manufacturers 
Operations  Division  (EN-340-F)  U.S. 
Ejivironmental  Protection  Agency. 
Washingtoa  DC  20460.  Telephone:  (202) 
382-2514. 

SUPPLENtENTARY  INFORMATION:  1  ha\  e 

decided  to  grant  California  a  waiver  of 
Federal  preemption  pursuant  to  section 
209(b)  of  the  Clean  Air  Act,  as  amended 
(Act),  42  U.S.C.  7543(b)  (1982),  for  its 
amendments  which  provide  for  the 
certification  of  heavy-duty  diesel 
vehicles  and  engines.  The  amendments 
adopted  by  the  California  Air  Resources 
Board  [CARB]  are  to  its  heavy-duty 
diesel  exhaust  emission  standards  and 
test  procedures  and  its  Ln-Use  Label 
Specifications  and  Emission-Related 
Defects  Reporting  Procedures. 

Section  209(b)  of  the  Act  provides  that 
if  certain  criteria  are  met,  the 
Administrator  shall  waive  Federal 
preemption  for  California  to  enforce 
new  motor  vehicle  emission  standards 
and  accompanying  enforcement 
procedures.  T^e  cntena  include 
consideration  of  whether  California 
arbitrarily  and  capriciously  determined 
that  its  standards  are.  in  the  aggregate, 
at  least  as  protective  of  public  health 
and  welfare  as  the  applicable  Federal 
standards,  whether  California  does  not 
need  the  State  standards  to  meet 
compelling  and  extraordinary  conditions 
and  whether  California's  amendments 
are  consistent  with  section  209(a)  of  the 
Act. 

The  CARB  determined  that  these 
amended  standards  and  accompanying 
enforcement  procedures  do  not 
undermine  California's  prior 
determinations  that  the  State  standards 
are,  in  the  aggregate,  at  least  as 
protective  of  public  health  and  welfare 
as  the  applicable  Federal  standards.  .No 
manufacturers  presented  evidence  that 
Cahfomia  artwlrarily  and  capnciously 
reached  this  defermmabon.  Smce 
California's  standards  and  procedures 
conform  m  significant  part  with  the 
Federal  standards  and  procedures.  I 
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cannot  find  Califomias  deterTnimition  to 
be  arbitrary  and  capricious. 
The  CARB  has  continually 
demonstrated  the  existence  of 
compelling  and  extraordinary  conditions 
justifying  the  need  for  its  own  motor 
vehicle  pollution  control  program,  which 
includes  the  subject  standards  and 
procedures.  No  information  has  been 
submitted  to  demonstrate  that  California 
no  longer  has  a  compelling  and 
extraordinary  need  for  its  own  program. 
Therefore.  I  agree  that  California 
continues  to  have  compelling  and 
extraordinary  conditions  which  require 
its  own  program,  and,  thus,  I  cannot 
deny  the  waiver  on  the  basis  of  the  lack 
of  compelling  and  extraordinary 
conditions. 

The  CARB  has  submitted  information 
that  the  requirements  of  its  emissions 
standards  and  test  procedures  are 
technologically  feasible  and  present  no 
inconsistency  with  Federal  certification 
requirements  and  are,  therefore, 
consistent  with  section  202(a)  of  the  Act. 
No  manufacturer  submitted  data  or 
Other  information  to  satisfy  its  burden  of 
persuading  EPA  that  the  standards  are 
not  technologically  feasible  within 
available  lead  time,  considering  costs. 
Since  California's  certification 
procedures  now  parallel  the  Federal 
certification  procedures,  California's 
amendments  do  not  present  any  issues 
regarding  inconsistent  certification 
procedures.  Thus.  I  cannot  find  that 
California's  amendments  will  be 
inconsistent  with  section  202(a)  of  the 
Act.  Accordingly.  I  must  grant  the 
waiver  requested  by  California. 

My  decision  will  affect  not  only 
persons  in  California  but  also  the 
manufacturers  outside  the  Stale  who 
must  comply  with  California's 
requirements  in  order  to  produce  motor 
vehicles  for  sale  in  California.  For  this 
reason,  1  hereby  determine  and  find  that 
this  is  a  final  action  of  national 
applicability.  Accordingly,  judicial 
review  of  this  action  is  available  only  by 
filing  a  petition  for  review  in  the  United 
States  Court  of  Appeals  for  the  District 
of  Columbia  Circuit  within  60  days  of 
publication.  Under  section  307(b)(2)  of 
the  Act,  the  requirements  which  are  the 
subject  of  today's  notice  may  not  be 
challenged  later  in  judicial  proceedings 
brought  by  EPA  to  enforce  these 
requirements. 

This  action  is  not  a  rule  as  defined  by 
section  1(a)  of  Executive  Order  12291,  46 
FR  13193  (February  19, 1981).  Therefore, 
it  is  exempt  from  review  by  the  Office  of 
Management  and  Budget  as  required  for 
rules  and  regulations  by  Executive 
Order  12291.  Additionally,  a  Regulatory 
Impact  Analysis  is  not  being  prepared 
under  Executive  Order  12291  for  this 


waiver  determination  since  it  Is  not  a 
rule. 

This  action  is  not  a  "rule"  as  defined 
in  5  U.S.C.  601(2)  (1982)  Therefore.  FJ'A 
has  not  prepared  a  supportmg  regulatory 
flexibility  analysis  addressing  the 
impact  of  this  action  on  small  business 
entities. 

Dated:  May  13,  1987. 
Don  R.  CUy. 

Acting  Assistant  Adminiatrotor  for  Air  and 
Radiation. 
(FR  Doc  S?-!?.")**)  Filed  6-2-«7;  8:45  am) 
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I  OPTS- 140084;  FRL-3211-«) 

Access  to  Confidential  Business 
Information  by  Congress 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  The  Senate  Committee  on 
Environment  and  Public  Works  has 
requested  access  to  information  which 
has  been  submitted  to  EPA  under 
sections  5  and  8  of  the  Toxic  Substances 
Control  Act  (TSCA).  Some  of  the 
information  may  be  claimed  or 
determined  to  be  confidentiad  business 
information  (CBI). 

DATE:  Access  to  the  confidential  data 
submitted  to  EPA  will  occur  no  sooner 
than  June  15,  1987. 

FOR  FURTHER  INFORMATION  CONTACT 

Edward  A.  Klein,  Director.  TSCA 
Assistance  Office  (TS-799).  Office  of 
Toxic  Substances,  Environmental 
Protection  Agency.  Rm.  E-643.  401  M  St., 
SW.,  Washington,  DC  20460,  (202-554- 
1404). 

SUPPLEMENTARY  INFORMATION:  In  a  May 
8, 1987  letter  to  the  EPA  Assistant 
Administrator  for  Pesticides  and  Toxic 
Substances,  the  chairman  of  the  Senate 
Committee  on  Environment  and  Public 
Works  requested  that  the  Agency 
provide  specifed  Committee  employees 
access  to  materials  submitted  to  EPA 
under  sections  5  and  8  of  TSCA.  The 
letter  indicated  that  such  access  is 
necessary  for  preparation  for  legislative 
oversight  hearings  to  be  held  later  this 
year.  Some  of  the  information  requested 
by  the  Committee  may  be  claimed  or 
determined  to  be  confidential. 

In  accordance  with  section  14(e)  of 
TSCA  and  40  CFR  2.306  (h).  EPA  is 
required  to  provide  TSCA  CBI  to  a 
congressional  Committee  in  response  to 
a  written  request  by  its  chairman. 

EPA  is  Issuing  this  notice  to  inform  ell 
submitters  of  information  under  sections 
5  and  8  of  TSCA  that  EPA  may  provide 
this  Committee  access  to  these  CBI 


materials  on  a  need-to-know  basis.  The 
Committee  has  indicated  that  all  access 
to  TSCA  CBI  by  the  Committee  will  take 
place  at  EPA  Headquarters.  Clearance 
for  access  to  TSCA  CBI  under  this 
request  is  scheduled  to  expire  on  June  1, 
1988. 

EPA  will  inform  the  Committee  of  the 
confidential  status  of  the  information  in 
question,  of  the  security  procedures  EPA 
follows  to  protect  the  information,  and 
of  the  provisions  of  section  14  of  TSCA, 
which  set  criminal  penalties  for 
unlawful  disclosure  of  CBI: 

Ddted  M.jy  27,  1987. 
Charlea  L  Elkins, 

Director.  Office  of  Toxic  Substances. 
(FR  Doc  87-12585  Filed  8-2-87;  8:46  am] 
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(FRL-3212-5) 

Science  Advisory  Board 
Blotechrrology  Researcti  Review 
Subcomn>ittee;  Open  Meeting 

Under  the  Federal  Advisory 
Committee  Act.  Pub.  L  92-463,  notice  is 
hereby  given  that  a  two-day  meeting  of 
the  Biotechnology  Research  Review 
Subcommittee  of  the  Science  Advisory 
Board's  Executive  Committee  will  be 
held  on  June  22  and  23,  1987.  The 
meeting  will  begin  at  9:00  a.m.  on  June 
22  and  will  be  held  in  the  Conference 
Facilities  of  the  Holiday  Inn  at 
Elmbarcadero.  1355  N.  Harbor  Drive,  in 
San  Diego,  California  92101-3385. 
Adjournment  on  lune  23  will  take  place 
no  later  than  500  p.m. 

The  main  purpose  of  the  meeting  is  to 
assess  FJ'A's  Biotechnology  Risk 
Assessment  Research  Program.  The 
review  will  provide  independent 
scientific  advice  on  the  objectives, 
relevance  and  quality  of  ongoing 
research.  In  addition,  recommendations 
concerning  modifications  to  the  content 
and  direction  of  the  program  will  be 
made  to  ensure  support  of  future  Agency 
needs.  Four  major  issues  will  be 
addressed  (1)  scientific  adequacy  of 
research  program  design,  and  goals,  (2) 
evaluation  of  specific  objectives  as  they 
support  risk  assessment  of 
biotechnology  products,  (3)  cross  cutting 
scientific  issues  and  program 
integration,  and  (4)  ability  of  the 
program  to  meet  future  Agency  needs. 

The  meeting  will  be  open  to  the 
public.  Any  member  of  the  public  who 
wishes  to  attend,  present  information  to 
the  subcommittee,  or  obtain  information 
concerning  the  meeting,  should  contact 
Ms.  lanis  Kurtz.  Executive  Secretary,  or 
Ms.  Renee  Butler.  Staff  Secretary;  (A- 
101-F),  Science  Advisory  Board,  U.S. 


EPA,  401  M  Street  SW.,  Washington.  DC 
20460,  Telephone  (202)  382-2552  or  FTS 
8-382-2552.  Written  comments  will  be 
accepted,  and  can  be  sent  to  Ms.  Kurtz 
at  the  address  above. 

Dated:  May  28,  1987, 
Terry  F.  Yosid, 

Director,  Science  Advisory  Board. 
|FR  Doc  87-12562  Filed  6-2-87;  8:45  am) 
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State-FIFRA  Issues  Research  and 
Evaluation  Group  (SFIREG);  Open 
Meeting  of  Working  Committee 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  There  will  be  a  2-day  meeting 
of  the  Working  Committee  on 
Groundwater  Protection  and  Disposal 
(WC/GPD)  of  the  State  FIFRA  Issues 
Research  and  Evaluation  Group 
(SFIREG).  The  meeting  will  be  open  to 
the  public. 

DATE:  Monday,  June  22,  and  Tuesday, 
June  23, 1987,  beginning  at  8:30  a.m.  each 
day  and  concluding  by  4:30  p.m., 
Tuesday.  June  23. 

ADDRESS:  The  meeting  will  be  held  at: 
Stouffer  Concourse  Hotel,  2399  Jefferson 

Davis  Highway.  Arlington,  VA  22202, 

(703)  979-6800. 
FOR  FURTHER  INFORMATION  CONTACT: 
By  mail, 

Philip  H.  Gray,  Jr.,  Office  of  Pesticide 
Programs  (TS-766C),  Environmental 
Protection  Agency,  401  M  Street,  SW., 
Washington,  DC  20460. 
Office  location  and  telephone  number: 
Rm.  1115,  Crystal  Mall  No.  2, 1921 
Jefferson  Davis  Highway,  Arlington, 
VA.  (703-557-7096). 
SUPPLEMENTARY  INFORMATION:  This  will 
be  the  fifth  meeting  of  the  Working 
Committee  on  Groundwater  Protection 
and  Disposal  (WC/GPD).  The  purpose 
of  the  WC/GPD  is  to  consider  pesticide- 
related  aspects  of  groundwater 
protection  and  disposal  of  pesticide 
waste,  excess  pesticides  and  used 
pesticide  containers,  and  to  make 
recommendations  through  the  full 
SFIREG  regarding  Agency  policies  in 
these  key  areas.  The  focus  of  the 
meeting  will  be  on  groundwater  topics 
on  June  22  and  on  disposal  matters  on 
June  23.  The  following  topics  are 
currently  on  the  agenda: 

1.  Agricultural  chemicals  in 
groundwater  strategy. 

2.  Best  Management  Practices  to 
protect  groundwater  from  pesticide 
contamination. 

3.  The  National  Survey  of  Pesticides 
in  Drinking  Water  Wells. 


4.  Reports  of  federal  agencies 
concerned  with  groundwater  protection, 
including  EPA  and  USDA/Extension. 

5.  State  reports  on  groundwater 
protection  and  pesticide  disposal. 

6.  An  update  on  proposed  legislation 
currently  before  the  U.S.  Congress. 

7.  Initial  report  on  March  1987 
regional  disposal  conferences. 

8.  Indemnification/Disposal  Task 
Force  matters. 

9.  Status  of  OPP-OSW  action  plan. 

10.  Other  topics  as  appropriate. 

Daled:May  20. 1967. 
Douglas  D.  Campt, 

Director.  Office  of  Pesticide  Programs. 
(FR  Doc.  87-12685  Filed  6-2-87;  8:45  amj 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Information  Collection  Submitted  to 
0MB  for  Review 

agency:  Federal  Deposit  insurance 
Corporation. 

action:  Notice  of  information  collection 
submitted  to  OMB  for  review  and 
approval  under  the  Paperwork 
Reduction  Act  of  1980. 

TITLE  OF  INFORMATION  COLLECTION: 

Notice  of  Acquisition  of  Control  (OMB 
No.  3064-0019). 

Background:  In  accordance  with 
requirements  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  Chapter 
35),  the  FDIC  hereby  gives  notice  that  it 
has  submitted  to  the  Office  of 
Management  and  Budget  a  request  for 
OMB  review  for  the  information 
collection  system  identified  above. 
ADDRESS:  Written  comments  regarding 
the  submission  should  be  addressed  to 
Robert  Fishman,  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington, 
DC  20503  and  to  John  Keiper,  Assistant 
Executive  Secretary,  Federal  Deposit 
Insurance  Corporation,  Washington,  DC 
20429. 

COMMENTS:  Comments  on  this  collection 
of  information  should  be  submitted  on 
or  before  June  18.  1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  a  copy  of  the  submission 
should  be  sent  to  John  Keiper,  Assistant 
Executive  Secretary,  Federal  Deposit 
Insurance  Corporation.  Washington,  DC 
20429,  telephone  (202)  898-3810. 
SUMMARY: 

The  FDIC  is  requesting  OMB  approval 
to  extend,  for  a  three-year  period,  the 
expiration  of  form  FDIC  6822/01,  Notice 
of  Acquisition  of  Control.  The  form 
expires  on  September  30, 1987.  The  form 


is  used  by  any  person  or  persons  acting 
in  concert  to  provide  notice  to  the  FDIC 
prior  to  acquiring  control  of  an  insured 
state  nonmember  bank.  Such  prior 
written  notice  is  required  under  the 
Change  in  Bank  Control  Act  of  1978  (12 
U.S.C.  1817(j)).  The  specific 
requirements  for  filing  notices  under  tl\g 
Change  in  Bank  Control  Act  are 
contained  in  FDIC  regulation  12  CFR 
303.4.  It  is  estimated  that  these 
information  collection  requirements 
impose  an  annual  paperwork  burden  of 
4.290  hours,  collectively,  on  respondents. 

Dated:  May  28.  1987. 
Federal  Deposit  Insurance  Corporation. 
Hoyle  L  Robinson. 
Executive  Secretary. 
[FR  Doc  87-12583  Filed  6-2-87;  8:45  am] 
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information  Collection  Submitted  to 
OMB  for  Review 

agency:  Federal  Deposit  Insurance 
Corporation. 

ACTION:  Notice  of  information  collection 
submitted  to  OMB  for  review  and 
approval  under  the  Paperwork 
Reduction  Act  of  1980. 

Title  of  information  collection:  Survey 
of  State  Banking  Powers. 

Background:  In  accordance  with 
requirements  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  Chapter 
35),  the  FDIC  hereby  gives  notice  that  it 
has  submitted  to  the  Office  of 
Management  and  Budget  a  request  for 
OMB  review  for  the  information 
collection  system  identified  above. 

ADDRESS:  Written  comments  regarding 
the  submission  should  be  addressed  to 
Robert  Fishman,  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington, 
DC  20503  and  to  )ohn  Keiper,  Assistant 
Executive  Secretary,  Federal  Deposit 
Insurance  Corporation,  Washington,  DC 
20429. 

COMMENTS:  Comments  on  this  collection 
of  information  should  be  submitted  on 
or  before  June  18. 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  a  copy  of  the  submission 
should  be  sent  to  John  Keiper,  Assistant 
Executive  Secretary,  Federal  Deposit 
Insurance  Corporation,  Washington,  DC 
20429,  telephone  (202)  898-3810. 

SUMMARY:  The  FDIC  is  requesting  OMB 
approval  of  a  one-time  telephone  survey 
of  the  50  state  banking  regulators  in 
order  to  determine  the  additional 
powers  that  have  been  conferred  upon 
state-chartered  banks,  individual  states 
have  been  expanding  the  range  of 
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permissibte  activttie*  for  slate  banks 
bpyond  th«'ir  truditionHl  powers.  The 
FUlC  will  use  Ihis  informHtion  in  its 
legislative  and  rt^ulatory  proRrHin 
planning.  It  is  eHtimattrd  that  the  lotdl 
reporting  burden  on  the  rvspond^'nls. 
collectively,  will  be  13  hours. 

Dated:  May  28.  1967 
Federal  Deposit  Insurance  Corporation. 
Hoyl«  L.  Robinsoa, 

Executive  Secntary. 

|FR  Doc  87-12564  Filed  6-2-87;  »45  amj 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Agency  Information  Collection 
Submitted  to  the  Office  of 
Managennent  and  Budget  for 
Clearance 

The  Federal  Fjnergency  Management 
Agency  (FEMA)  has  submitted  to  the 
Office  of  Management  and  Budget  the 
following  information  collection 
package  for  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  (44 
U.S.C.  Chapter  35). 

Type:  Extension  of  3067-0022. 

Title:  NFIP  Application.  NRP 
Cancellation.  NFIP  General  Change 
Endorsement.  NFIP  Request  for  Policy 
Processing  and  Renewal  Information. 
NFIP  V-Zone  Risk  Factor  Rating. 

Abstract:  Forms  needed  for  continued 
sale  and  servicing  of  policies  under  the 
National  Flood  Insurance  Program 
(NFIP). 

Type  of  respondents: 

Individuals  or  households 

State  or  local  governments 

Farms 

Businesses  or  other  for-proflt 

Federal  agencies  or  employees 

Non-proHt  institutions 

Small  businesses  or  organizations 

Number  of  respondents:  494.392. 

Burden  hours:  80.028. 

Frequency  of  recordkeeping  or 
reporting:  On  occasion. 

Copies  of  the  above  Information 
collection  request  and  supporting 
documentation  can  be  obtained  by 
calling  or  writing  the  KtJViA  Clearance 
Officer.  Unda  Shlley.  (202)  646-2824.  500 
C  Street  SW..  Washington.  DC  20472. 

Comments  should  be  directed  to 
Francine  Picoult.  (202)  395-7231.  Office 
of  Management  and  Budget.  3235  NEOB. 
Washington.  DC  20503  within  two 
weeks  of  this  notice. 


Dated.  May  28.  1967. 
VVeslay  C  Moora. 

Djrvt.tor.  Office  of  AdminiBtrvtive  Support 
|FR  Doc.  87-12553  Filed  6-2-67:  8:45  am) 
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FEDERAL  MARITIME  COMMfSSION 
(Ooch«t  No.  87-121 

Filing  of  Petition  for  Deciaratory 
Order,  Old  Republic  Insurance  Co. 

In  the  mutter  of  maximum  ^>otenti«l 
liability  in  Independent  Ocean  Frnigiit 
Forwarder  Bonds. 

Notice  is  given  that  a  petition  fur 
declaratory  order  has  been  filed  by  Old 
Republic  Insurance  Company.  The 
Surety  Association  of  America,  and  the 
National  Custom  Brokers  A  Forwarders 
Association  of  America.  Inc.  seeking 
that  the  Federal  Maritime  Commission 
terminate  a  controversy  and  remove  any 
uncertainty  which  may  exist  with 
respect  to  the  maximum  potential 
liability  of  n  surety  under  an 
Independent  Ocean  Freight  F'orwarder 
Bond  (F'MC-SG  Rev),  required  to  be  filed 
with  the  Commission  pursuant  to  46  CFR 
510.14. 

Interested  persons  may  inspect  and 
obtain  a  copy  of  the  petition  at  the 
Office  of  the  Secretary.  Rm.  11101. 
Federal  Maritime  Commission,  1100  L 
Street  NW..  Washington.  DC  20573-0001. 
Interested  persons  may  submit  replies  to 
the  Secretary,  address  as  above,  on  or 
before  June  29. 1987.  An  original  and 
fifteen  copies  of  such  replies  shall  be 
submitted  and  a  copy  thereof  served  on 
the  filing  party.  B.K.  Huffman,  l-lsquire, 
Webster  &  Sheffield.  1200  New 
Hampshire  Avenue  NW.,  Washington, 
DC  20036.  Replies  shall  contain  the 
complete  factual  and  legal  presentation 
of  the  replying  party  as  to  the  desired 
resolution  of  the  petition  (See  46  CFR 
502.68(d)). 
joaeph  C.  Polking. 
Secretary. 
[FR  Doc.  87-12616  Filed  6-2-87:  8:45  am) 
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FEDERAL  RESERVE  SYSTEM 

Key  Atlantic  Bancorp;  Formulation  of 
AcquisttkHi  by.  or  Merger  of  Bank 
Motding  Companies;  and  Acquisition  of 
NonbanKIng  Conr»pany;  Correction 

This  notice  corrects  a  previous 
Federal  Register  notice  (FR  Doc  87- 
11698)  pulihsht'd  at  page  19395  of  the 
issue  for  Friday,  May  22. 1987. 

Under  the  Federal  Reserve  Bank  of 
New  York,  the  entry  for  Key  Atlantic 
Bancorp  is  revised  to  read  as  follows: 


A  Federal  Reserve  Bank  of  New  York 

(Willii»m«  L  Rutledge,  Vice  Pn>sidenf)  33 
Ijberty  Street.  New  York.  New  York 
10O45: 

1.  KeyCorp.  Albany.  New  York:  to 
acquire  Key  Atlantic  Bancorp,  Albany. 
New  York,  and  thereby  indirettly  retain 
Key  Bancshares  of  New  York,  Inc.. 
Albany,  New  York,  and  its  subsidiary 
banks.  Comments  on  this  applit^ition 
must  be  received  by  (une  12, 1987. 

Board  of  Governors  of  the  Federal 
Reserve  System,  May  28, 1987 
|ame<  McAfe*. 

Associate  Secretary  of  the  Board 
(FR  Doc  87-12JW5  Piled  6-2-87;  8:45  am) 
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Northern  Bar>corp.  Ir>c^  et  af.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Hoiding  Companies 

The  companifs  listed  in  this  notice 
have  applied  for  the  Board  g  npproval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
5  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  avaiinble  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statempiit  of  why  h 
wntten  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  spec  ifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  June  22. 
1987. 

A   Federal  Reserve  Bank  of  Boston 
(Robert  M.  Brady,  Vice  l>resident)  600 
Atlantic  Avenue.  Boston.  Massachusetts 
02106: 

1.  Northern  Bancorp,  Inc.,  Wobum, 
Massachusetts;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Wobum 
Bank  and  Trust  Company,  Wobum, 
Massachusetts.  Comments  on  this 
application  must  be  received  by  June  18. 
1987. 


B.  Federal  Reserve  Bank  of  New  York 

(William  L  Rutledge,  Vice  President)  33 
Liberty  Street,  New  York.  New  York 
10045: 

1 .  The  Mitsui  Trust  &  Banking  Co., 
Ltd..  Tokyo,  japan;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Mitsui 
Trust  Bank.  New  York.  New  York,  a  de 
nova  bank.  Comments  on  this 
application  must  be  received  by  )une  26, 
1987. 

C.  Federal  Reserve  Bank  of  Cleveland 
(John  |.  Wixted.  Jr.,  Vice  President)  1455 
East  Sixth  Street,  Cleveland,  Ohio  44101: 

1.  Genbeach  Company,  Inc.. 
Beattyville,  Kentucky;  to  become  a  bank 
holding  company  by  acquiring  57.2 
percent  of  the  voting  shares  of  Peoples 
Exchange  Bancorp,  Beattyville, 
Kentucky,  and  thereby  indirectly 
acquire  Peoples  Exchange  Bank, 
Beattyville,  Kentucky.  Comments  on  this 
application  must  be  received  by  June  26, 
1987. 

2.  PSL  Financial  Corporation, 
Cincinnati,  Ohio;  to  become  a  bank 
holding  company  by  acquiring  65.01 
percent  of  the  voting  shares  of  Citizens 
State  Bancorp,  Cincinnati,  Ohio,  and 
thereby  indirectly  acquire  Citizens  State 
Bank,  Silverton.  Ohio. 

D  Federal  Reserve  Bank  of  Richmond 
(Lloyd  W.  Bostian.  Jr.,  Vice  President) 
701  East  Byrd  Street.  Richmond.  Virginia 
23261: 

1.  Peoples  Bancorporation.  Rocky 
Mount,  North  Carolina,  to  acquire  18.4 
percent  of  the  voting  shares  of  Citizens 
National  Bank,  Winston-Salem,  North 
Carolina. 

E.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Assistant  Vice 
President)  230  South  LaSalle  Street, 
Chicago.  Illinois  60690; 

1.  Bosshard  Financial  Croup.  Inc.. 
LaCrosse.  Wisconsin  (formerly  LaFarge 
Bancorp,  Inc.);  to  acquire  89.5  percent  of 
the  voting  shares  of  Grand  Marsh  State 
Bank,  Grand  Marsh,  Wisconsin,  and  89 
percent  of  the  voting  shares  of  Farmer 
State  Bank — Hiilsboro.  Hillsboro, 
Wisconsin.  Comments  on  this 
application  must  be  received  by  June 
June  18,  1987. 

F  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumnur,  Vice  President)  411 
Locust  Street.  St.  Louis,  Missouri  63166: 

1.  Country  Bancorp.  Inc..  Mount  Olive. 
Illinois;  to  acquire  at  least  93.7  percent 
of  the  voting  shares  of  Montgomery 
County  National  Bank.  Hillsboro, 
Illinois.  Comments  on  this  application 
must  be  received  by  June  26,  1987. 

2.  First  Northwest  Bancshares,  Inc., 
Kenton.  Tennessee;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  First 
State  Bank,  Kenton,  Tennessee. 


Comments  on  this  application  must  be 
received  by  June  26, 1987. 

3.  Magna  Group,  Inc.,  Belleville. 
Illinois;  to  acquire  through  its 
subsidiary,  FGB  Acquisition  Company. 
Belleville,  Illinois,  100  percent  of  the 
voting  shares  of  First  Granite 
Bancorporation,  Inc.,  Granite  City, 
Illinois,  and  thereby  indirectly  acquire 
First  Granite  City  National  Bank, 
Granite  City,  Illinois,  and  Colonial  Bank 
of  Granite  City.  Granite  City,  Illinois.  In 
connection  with  this  application,  FGB 
Acquisition  Company,  Belleville,  Illinois, 
has  applied  to  become  a  bank  holding 
company  by  acquiring  First  Granite 
Bancorporation,  Inc.,  Grantite  City, 
Ilinois,  and  thereby  indirectly  acquire 
First  Granite  City  National  Bank, 
Granite  City,  Illinois,  and  Colonial  Bank 
of  Granite  City,  Granite  City,  Illinois. 

G.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  Baron  II  Bancshares,  Inc.,  White 
Bear  Lake,  Minnesota;  to  become  a  bank 
holding  company  by  acquiring  94.5 
percent  of  the  voting  shares  of  Security 
State  Bank  of  Deer  Creek,  Deer  Creek, 
Minnesota. 

2.  Zappco,  Inc.,  St.  Cloud,  Minnesota; 
to  acquire  100  percent  of  the  voting 
shares  of  Melrose  Bancshares,  Inc., 
Melrose,  Minnesota,  and  thereby 
indirectly  acquire  Melrose  State  Bank, 
Melrose,  Minnesota. 

I.  Federal  Reserve  Bank  of  Dallas  (W. 
Arthur  Tribble.  Vice  President]  400 
South  Akard  Street,  Dallas,  Texas  75222: 

1.  Dublin  Bancshares,  Inc.,  Dublin, 
Texas;  to  become  a  bank  holding 
company  by  acquiring  80  percent  of  the 
voting  shares  of  First  National  Bank  of 
Dublin,  Dublin,  Texas. 

2.  Longview  Financial  Corporation, 
Longview,  Texas:  to  acquire  50  percent 
of  the  voting  shares  of  Lindale 
Bancshares,  Inc.,  Lindale,  Texas,  and 
thereby  indirectly  acquire  Lindale  State 
Bank,  Lindale,  Texas.  Comments  on  this 
application  must  be  received  by  June  26, 
1987. 

J.  Federal  Reserve  Bank  of  San 
Francisco  (Harry  W.  Green,  Vice 
President  )  101  Market  Street,  San 
Francisco,  California  94105: 

1.  International  Capital  Trust  Limited, 
Geneva,  Switzerland:  to  become  a  bank 
holding  company  by  acquiring  75 
percent  of  the  voting  shares  of  Western 
United  National  Bank,  Los  Angeles. 
California.  Comments  on  this 
application  must  be  received  by  June  18, 
1987. 


Board  of  Governors  of  the  Federal 
Reserve  System,  May  28. 1987, 
James  McAfee, 

Associate  Secretary  of  the  Board. 
[FR  Doc  87-12534  Filed  6-2-87;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Consensus  Development  Conference 
on  Neurofibromatosis 

Notice  is  hereby  given  of  the  NIH 
Consensus  Development  Conference 
"Neurofibromatosis,"  sponsored  by  the 
National  Institute  of  Neurological  and 
Communicative  Disorders  and  Stroke, 
the  National  Cancer  Institute  and  the 
NIH  Office  of  Medical  Applications  of 
Research.  The  conference  will  be  held 
July  13-15, 1987.  in  the  Masur 
Auditorium  of  the  Warren  Grant 
Magnuson  Clinical  Center  (Building  10) 
at  the  National  Institutes  of  Health,  9000 
Rockville  Pike,  Bethesda,  Maryland 
20892. 

Neurofibromatosis  is  a  genetic 
disorder  of  the  nervous  system  and 
many  other  systems  of  the  human  body. 
It  affects  about  one  in  every  3.000  babies 
bom  and  is  transmitted  as  an  autosomal 
dominant  trait.  The  most  common  form 
of  neurofibromatosis  is  the  von 
Recklinghausen  type.  This  type  is 
characterized  by  multiple  tumors, 
usually  benign,  that  occur  along 
peripheral  nerves  in  the  skin  or 
internally  and  cafe-au-lait  spots,  well- 
defined  areas  of  hyperpigmentation 
found  on  all  parts  of  the  body.  A  less 
common  type  is  central 
neurofibromatosis,  characterized  by 
tumors  of  both  auditory  nerves.  In  both 
types,  other  severe  clinical  problems, 
including  cancer,  may  develop  in  nearly 
all  organ  systems. 

There  is  no  treatment  for 
neurofibromatosis.  Auditory  and  optic 
nerve  tumors,  and  painful  or  disfiguring 
skin  tumors,  can  be  treated  by  surgery, 
but  often  the  results  are  disappointing. 

The  purpose  of  the  consensus 
conference  is  to  reach  agreement  on 
clinical  types  of  neurofibromatosis, 
medical  care  of  patients  and  their 
families,  and  research  needs. 

Key  questions  to  be  addessed  are: 

•  What  are  the  various  clinical  types 
of  neurofibromatosis,  and  what  are  their 
frequencies  and  their  diagnostic  criteria? 

•  What  are  the  recommendations  for 
care  of  patients  and  their  families  at 
diagnosis  and  during  routine  followup? 


UM  I 
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•  What  are  the  management  options 
for  maior  manifestations  of 
neurofibrom.iiiisis' 

•  What  are  the  key  re«t;«r<.h  an-as 
that  will  improve  our  knowktige  about 
prevention,  duiKiiosii.  tintl  tnidtmiint  of 
nt'urofibromalosis? 

The  conference  will  hnng  foscthcr 
specialists  in  neurology,  pedialnc*. 
genetics,  otolaryngolo^.  and  other 
relevant  fields.  DunnK  the  Hr!!!  two 
days,  expiTts  will  pre«*?nl  their  views  on 
diagnosis,  manaxcmfnt.  .Jiui  prevtT.tion, 
and  concerned  voluntary  orxanixatlons 
will  he  invited  to  make  statements. 
After  consulcriiiK  the  s<  ientifi(. 
evidence,  b  consensu;*  pane!  will  write  a 
draft  statement  m  response  to  the  key 
questions.  On  the  final  day  of  the 
meeting,  the  Consensus  Pnnel  Chairman 
will  read  the  statement  to  the 
conference  audience  and  invite 
comments  and  questions 

Infonnation  on  the  pmgram  may  be 
obtained  from:  Barbara  McChesney. 
Prospect  Associates.  IHOl  Ro<J^ville 
Ptke.  Suite  500,  Rockville,  Maryland 
20852,  (301)  468-6555. 

Dated:  May  28.  1987. 
lames  B  Wvn){n<irtl«ni. 
Pirvctur.  .\/H 
|FR  Doc  87-12558  Filed  ft-2-87;  tt45  am| 
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National  InstJtirte  of  AUergy  and 
Infectious  Diseases;  Meeting 

Notice  is  herehv  yiven  of  a  meeting 
entitled,  S'ritevjies  of  immune  Cell 
Depletion  in  Hone  Marrow 
Transplantation,  sponsored  by  the 
Genetics  and  Transplantation  Biology 
Branch.  Immunology.  Allergy  and 
Immunologic  Diseases  Program. 
National  Institute  of  Allergy  and 
Infectious  Diseases,  National  Institutes 
of  Healt^. 

This  meeting  will  be  held  in  Bethesda. 
Maryland  on  July  17, 1987.  at  the 
National  Institutes  of  Health.  Building 
3lC.  Conference  Room  9.  The  meeting 
will  begin  at  9:00  AM  with  opening 
remarks  by  Dr  |ane  S<  hultz  and  will 
conclude  al  approximately  5:00  PM. 

Dr.  William  R.  Duncan.  lAlDP.  NIAID, 
NIH.  Westwood  Building.  Room  754. 
Bethesda.  Maryland  20892,  telephone 
(301)  496-5598),  will  provide  substantive 
program  information. 

Dated:  May  26s  1987. 
lamM  B.  Wyngaanha. 
Director.  NIH. 

[FR.  Dot.  87-12658  Filed  6-2-87;  8:46  am) 
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DEPAirnyiE»rr  of  housing  amo 

URBAN  DEVELOPMENT 

Office  of  tt>«  Assistant  Secretary  for 
HousinQ— federal  Houairtg 
Commissioner 

1  Docket  Mo.  M-«7- 1702  FW-2SW1 

Real  Estate  Setttement  Procedures; 
HUD-1  Setttement  Statentant 

AOeNCr:  Office  of  the  Assistant 

Set  retary  for  Housmj?— Kedera!  Housing 

Commissioner.  HUU. 

ACTKm:  Notice. 

SUMMAMy:  This  notice  provides 
instructions  on  ^x-rniissihle  additions 
that  may  [te  made  to  the  iUJL>-l 
Settlement  Statement  when  it  is  to  l>e 
used  for  the  limited  purpose  of  providing 
the  Transferor  (hereinafter  referred  to  as 
the  Seller)  with  important  tax 
information  under  the  new  Tre.isury 
regulations,  which  provide  r\ilcR  for  new 
section  e045(el  of  the  Interna!  Revenue 
Code  Under  the  Treasury  rejiulafions.  a 
modineif  Hia>-1  may  tye  U8e<i  for  the 
limited  purpose  of  providing  information 
to  the  Seller  It  may  not  be  used  as  a 
substitute  for  the  official  form  (or 
magnetic  media  filing)  thai  must  U-  filed 
with  the  Internal  Revenue  service  (IKS). 
This  notice  was  prepared  after 
consultation  with  the  IRS. 

date;  lune  3   1987 

FOR  FURTHER  INFORMATION  CONTACT: 

Alan  ).  Kappeler.  Office  of  Insured 
Single  Family  Housing  (202)  75r>-K>4fi. 
Room  9286.  Department  of  HousinR  and 
Urban  Development.  451  Seventh  Street 
SW..  Washington,  DC  20410.  (This  Is  not 
a  t( ill  free  number  1 

8UPPt-£»»eHTARY  informatiom:  5i«Ttion 
1521  of  the  Tax  Reform  Art  of  \9m 
amended  section  6045  of  the  Internal 
Revenue  Code  to  require  reporting  with 
respect  to  certain  real  estate 
tansactions.  Temporary  Treasury 
regulations  implementing  the  new 
requirements  were  published  at  52  FR 
10742  on  April  3, 1987  Under  the 
temporary  regulations,  an  information 
return  must  be  filed  with  the  IRS  and  the 
information  required  by  the  IRS  must  be 
provided  to  the  Seller  for  certain  sales 
and  exchanges  of  one-to-four-family  real 
estate.  Generally,  the  person  responsible 
for  closing  the  sale  is  responsible  for 
filing  the  information  return  with  the  IRS 
and  providing  information  to  the  Seller, 
This  person  will  be  listed  as  the 
settlement  agent  on  the  HUD-1 
Settlement  Statement  if  that  form  is 
used. 

The  HUI>-1  Settlement  Statement  is 
used  by  the  person  conducting  the 
settlement  involving  any  Federally 


relatt'd  mortgage  loan,  unless  the 
transaction  is  exempt  under  HUD's  Real 
F.itate  Settlement  Procedures  Art 
(RF.SPA)  implementing  regulations  at  24 
(^•R  3500  5(d)  or  3500.8(d).  The  lfUI>-l 
Seiflemenf  Statement  shows  all  charges 
to  be  paid  by  the  Buyer  and  the  Seller  in 
connection  with  the  settlement.  It  is 
furnished  to  the  Sellr.r  in  each 
transaction,  and  the  temporary  Treasury 
rpRiilations  provide  that  it  may  be  used 
as  a  means  of  providing  certain 
information  required  by  the  IRS  to  the 
Seller,  if  it  is  modified  to  meet  specified 
requirements. 

(Ilie  requirement  for  reporting  real 
PNtute  transartions  using  Form  1099B  or 
a  substitute  has  already  been  approved 
by  OMB  under  OMB  No.  1545-071.S.) 

RF:SPA  regulations  at  24  CF'R  3500  9 
set  forth  instructions  for  printing  and 
duplicating  the  ffl'13-1.  as  well  as  the 
permi.ssible  changes  IVviations  to  the 
Hri)-1  that  are  not  provided  for  in 
§  3."><K)  9  must  be  approved  by  HUD.  We 
are  hereby  publishing  the  allowable 
.((iilifions  to  the  Hl'D-1  to  comply  with 
IRS  notice-to  5ieller  requirements; 

1.  Insert  the  Seller's  taxpayer 
identification  number  fn.N)  in  block  E. 

2.  Insert  the  settlement  agent  s 
Htidress  and  TIN  in  block  H. 

3.  Include  the  complete  address  of  the 
prop«'rty  in  block  (;,  including  a  legal 
description  if  necessary  to  identify  the 
property  unambiguously 

4.  If  the  contract  pnce  on  line  4^)1 
includes  the  value  of  prot>erty  other  than 
cash  and  notes,  (1)  insert  an  astensk 
next  to  the  amount  shown  on  line  401, 

(2)  use  line  40)  (as  shown  on  the  sample 
following  this  text)  to  indicate  Gross 
Proceeds  (the  total  of  the  r^sh  rewived 
by  the  Seller,  the  amimt  of  liabdities 
taken  over  by  the  E)uyer.  and  the  nmount 
of  notes  received  frtim  the  Buyer),  and 

(3)  use  line  4()4  to  indicate  that  other 
property  was  received  by  the  Seller. 

5.  Insert  the  following  "Substitute 
Form  luwy  Seller  Statement    resarding 
notice  to  the  Seller  at  the  bottom  of 
either  page  1  or  2  of  the  Seller  s  copy  of 
the  HUI>-1  or  on  an  addendum:  The 
information  contained  in  Blocks  F„  C.  H 
and  I  and  on  line  401  (or,  if  line  4m  is 
asterisked,  line  4(13  and  4C>4)  is  important 
tax  information  and  is  \>emn  furnished 
to  the  Internal  Revenue  Service   If  you 
are  required  to  file  a  return,  a  negligence 
penalty  or  other  sanction  will  be 
imposed  on  you  if  this  item  is  re<^uired 
to  be  reported  and  the  IRS  determines 
that  it  has  no!  been  reported  " 

6.  (1)  If  the  TIN  solicitation  and 
certification  are  included  at  the  bottom 
of  page  1  of  the  Seller's  copy  of  the 
HUD-1.  insert  the  following  stHtements: 


"You  are  required  by  law  to  provide 
(INSERT  NAME  OF  SETTLEME.NT 
AGENT)  with  your  correct  taxpayer 
identification  number.  If  you  do  not 
provide  [INSERT  NAME  OF 
SETILEMENT  AGENT]  with  your 
correct  taxpayer  identification  number, 
you  may  be  subject  to  civil  or  criminal 
penalties  imposed  by  law,"  and  "Under 
penalties  of  perjury.  I  certify  that  the 
number  shown  on  this  statement  is  my 
correct  taxpayer  identification  number. 
Seller's  Signature";  or 

(2)  If  the  TIN  solicitations  and 
certifications  are  included  on  the  bottom 
of  another  page,  or  on  an  addendum, 
insert  the  following  statements: 
TAXPAYER  IDENTIFICATION 
NUMBFJ^  SOLICITATION 

You  are  required  bv  law  to  provide 
[INSERT  NAME  OF  SFTTU-lMFJSTr 
AGENT]  with  your  correct  taxpayer 
identification  number.  If  you  do  not 


provide  [INSERT  N.^ME  OF 
SETTLEMENT  AGENT)  with  your 
correct  taxpayer  identification  number, 
you  may  be  subject  to  civil  or  criminal 
penalties  imposed  by  law. 

Seller's  Name   

Address 

TIN 

CERTIFICATION 

Under  penalties  of  perjury,  I  certify 
that  the  number  shown  on  this 
statement  is  my  correct  identification 
number. 

Seller's  Signature. 

7.  Insert  applicable  instructions 
similar  to  those  on  the  back  of  Copy  B  of 
the  official  Form  1099  for  reporting  real 
estate  transactions.  (See  the  attached 
"Seller  Instructions"  on  page  2  of  the 
sample  following  this  text  for 
appropriate  instructions  for  1987.)  It  is 


anticipated  that  these  Form  1099 
instructions  will  be  revised  for  1988. 

A  line  item  charge  for  modifying  the 
IiUD-1  is  prohibited  by  HUD  pursuant 
to  section  12  of  RESP.A..  which  prohibits 
a  fee  for  preparation  of  the  HUD-1 
Settlement  Statement. 

The  current  HUD-1  form  follows,  as 
well  as  a  sample  of  the  same  form 
completed  for  the  Seller  which  complies 
with  the  IRS  notice  requirements. 

Authority:  Real  Estate  Settlement 
Procedures  Act  of  1974.  as  amended  (12 
U.S.C.  2801-2626). 

Dated:  May  29. 1987. 

)am«s  E.  Schoenberger, 

Acting  General  Deputy  Assistant  Secretary 
for  Housing — Federal  Housing 
Commissioner. 

snxiNa  CODE  n^^-zr-m 
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»  Seltlement  Statement 


U   S    0«o«  -t  —  .^i    CM 


ir 


■H  No    7V>7-0?S' 


B.  Typ«  ot  to«« 


1.  D  FMA  J.  D  FmHA  J.  D  Co«»v.  Untni. 
4.  D  VA     5   D  Coo*,  m*. 


&  MoMg«g«  IHiiUmi  C4M  Hmi—>i 


C.  NotK  Titt  lomi  I*  tumlsXad  lo  gtv*  irou  •  sotamanl  ol  aclual  tcltlcntcn)  coti*.  Amourxt  paid  lo  and  by  IK*  (MllanMiM  tgtnt  ar* 
tnown.  H«mt  ma<1i*d  "tp.o.c.)"  «•<•  pwd  oul»d«  th«  ckidng.  (t>*y  arc  ahown  har*  l<»  lolonnallonal  purpoaaa  and  aia  nol 
Inciudad  In  th«  loiai*. 


C  •Mm*  ma  A4Mrwa  •!  S*!*** 

»   (MM*  Mtf  >  Ml  III  •«  L«M«w 

ft.  ^OMrtT  L4CMIOM 

t     ■ 

•; 

J.  Summarv  of  Bof rT7w«f *>  V|M|tf|to                                                                 K.  SwfTwnaFy  c>i  Smi*<  ■  TfMmgJm 

too.  OtOH  Amount  Qua  FlMlMMMr                                                                400.  Qroo  >«.^uni  L>u.  To  •«» 

101.  Contract  talaa  prtca 

401   C        •      tA  .11  prtca 

102  Paraonal  propafty 

402   P»'-       *  ,-<■    [«f1y 

103.  S«(tlo<ntn(  chargai  lo  borrowar  (Una  1400) 

403. 

104. 

404. 

109. 

40S. 

Ad|aM«iaMi  Kx  Nami  paid  by  taltar  In  ad>anea 

100.  CItynown  laxaa                  lo 

406  aiyflown  taiaa                 lo 

107.  County  laiaa                       lo 

407  County  laiaa                       lo 

108.  Aaaaiamanta                     to 

408.  Aasaatmanla                     lo 

109 

409 

110 

410. 

111. 

411. 

112. 

412. 

*??      fi'O**    kmo^n*    rK/«    To    S*H«f 

50.:     fl».>jc!K.oi   ir.   AfTVMjfM  3.f«   To  S»l'»' 

201.  OopotH  or  aamati  monay 

501.  £■    ••ii    :'n     >       »»•    "V    Ktlona) 

202.  Principal  amount  ol  naw  loan<t) 

S02.  S«i' •>.•  -        'i.oj       to'iar  (llna  1400) 

203.  Exiaiing  loan(t)  laKan  lublacl  lo 

903.  CdaUno  .  • « i   ■ »  sn  aublact  lo 

204. 

904.  Payoll  o'  '   v  " >tb»0»  loan 

20i. 

909  Payoll  ol  aacond  mongaga  loan 

208. 

908 

207 

907. 

208 

908. 

209. 

S09 

AdIuMmaMi  lac  Namt  unpaM  by  aallar 

Ad|utlmaM>  lor  Naaw  unpaid  by  aaWar 

210.  CItyflown  tt«at                  to 

910.  Oty«1own  laiaa                   lo 

211.  County  laiaa                       lo 

911.  County  taaaa                       lo 

212.  Aaaaiwnanis                     to 

912  Aaiaaamanla                     lo 

213. 

913 

214. 

914 

21S. 

919 

218. 

918 

217. 

917 

218 

918. 

219 

919 

n«.  Total  raid  ay^For  ■orro'Mr 

5M   To4»l  Raduclton  Amounl  Qua  SaMar 

300.  Ctth  At  Saltramanf  From/To  Borrowar 

r               «tr.    *.       *n  ^.T.*^.    -.^..-..^T.    Smm*. 

301.  Qrojs  Amount  dua  Irom  borrowar  (Una  120) 

t._        ^^JS3   A.'^^-j.'ll   Ju«   tw   Zer.6.    i!l!k«   <»J; 

302.  La«t  amount*  paid  byrtor  borrowar  (llna  220) 

(                                    ) 

802.  Las*  ra<luclK>ni  m  ami  dua  aallar  (llna  920) 

(                            > 

303     r■•^                         •=.i-«                         To  Borrower 

^r,    C.ir-             n  Ta            G  f'<x»  i*""- 

L    ^olOwmofM  C'k*fOOf                                                                                                                                                                                                                            '  '                                            • 

70Q    Touil  S*touO<ol.or't  Commotion  l>i 

r«d  on  ptica  * 
OS  lotlows: 

«                *. 

Pale  ftryrn 

Borrowe'3 

FuiMjs  ai 
SeitiarT>eii 

Fax)  From 
Solar's 

Dlylskxi  ol  CommltKon  (line  700) 

701.$ 

to 

Fundsal 

702.  S 

lo 

S^ilamenl 

703.  Oonwnisaion  pak)  at  Setilcmeni 

704. 

801.  Loan  Orlfllnallon  Fee 

% 

802.  loan  Olacouni 

% 

803.  Appratsal  Fa« 

lo 

804.  Credll  Hapofi 

to 

805.  Landefs  inspection  Fea 

808  Monoaga  tnawarwe  Apollcatlon  Foa  lo 

808. 

809.                                                                                                                                                         ■■ 

810                                                                                                                                                

811.                                                                                                                                               

♦00.  Ilamt  Fartttlrad  By  Landar  To  6»  Paid  In  Advonca 
901.  Inleresi  liom                         lo                          «t 

la^ " 

902.  Monoaoa  Insurance  Premium  lor 

months  lo 

903  Haiatd  Insurartca  Premium  lor 
904. 

years  lo 

905 



1000.  Rasaf»es  Oopoilied  Wlih  Landar 

1001.  Hazard  InsurarKe 

months^J 

par  rTy>nIh 

1002  Morlgage  Insurance 

monthsei 

par  morvth 

1004.  Counly  properly  taxes 

monlhs©$ 

pa/  month 
per  month 

1006. 
1007 

monthspij 

per  month 

1008. 

rTK)nTh3@$ 

par  mor>th 

1101.  Seltlemeni  or  closing  lee 

10 

1102  Abslraci  or  title  search 

to 

1103.  Title  eiamlnatlon 

lo 

1104  Title  Insurance  binder 

lo 

1106  Notary  lees 

10 

1107  Attorney's  lees 

to 

(includat  above  Items  numbers: 

) 

1108.  Title  Insurance 

to 

(inciiKlas  above  Items  numbers:                                                                                                         , 

1110.  OwnofS  coverage 
1111 

t 

1112. 

1113. 

1201   Recording  leaa:  Dead  »                             ;  Mongage  S 

;  Releases  t 

1202.  Cllyicouniy  lax/stampa:  Deed  i 

Mongaoe  S 

1203.  Slate  la>/sismps:    Deed  S 

Mongage  S 

1204. 

1205 

1300.  Additional  Salllamenl  Chargis 

1301   Sunrey                 to 

1302  Pest  Inspection  lo 

1M3 

1304. 

1305. 

1400,  Tot»l  S»ttl*m»nt  ■C^•^g•t  {tm^  on 

Mn«t  103,  S»cHon  J  and  502 

.  Section  K3 
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*.  SeUleinenl  Slatoment 


-  SAhpuE  - 


OMl  Ma  moots; 


t.  T|p«  o4  Lo«n 


1.  O  FMA  1.  D  MiMA  1.  D  &XW.  Onto*. 
4.  O  VA     ».  E  Com.  m*. 


U34S6 


1.2J4J6 


i234:.6 


C.  HMK  Tm.  lo<m  la  lu.nlalvHl  M  «)•«  row  ■  alManMM  ol  actual  aalllaflMnl  coala    Amou.M.  Ba.0  lo  antl  b,  ^^.  ..liiao^aAi  .e^i  an 
«•»«"   >!•"•  '"•fti«)  Tpo-oj-  ««•  p«d  ouiaiaa  IM  cioainff  mar  •<•  •N>«r  Mn  loi  mloimaUoA*  purpoaaa  ana  ara  no< 


John  Smith 

123  Main  Street 

Arlingtan,  VA  22206 

O  P<aa«««r  i— W" 

789  Maple  Avenue 
Arliiigton,  VA  22206 


4%  First  StTBet 
Arlington,  VA  22206 

•njj-200-oo-oooo 


First  HatioTjC   Ea.-j'. 
IOC  HA^Ti  Street 
Arllngt^'.   ''^     22206 


*.-  SUki  Doa,  'Mi  Hala  ijtreet  "    ' 
Arlinsiton,  VA     22206  TIN- DO-OOOOOOO 


200  Main  Street 
ArlLngton,    VA     22206 


July  1,    1987 


K    ^mmtii  of  Saitaf  •  Trin»«ciu>f> 

101.  ConlracI  90—  pflca 

100,000.00 

401.  ConlrMi  MiM  p(te« 

100,000.00  • 

101.  Pwtond  piopariy 

40Z.  Porton.1  DRMMrtr 

103.  S«1U»m*ol  chwoM  to  botrowtr  pin*  14001 

3,B52;00" 

401.* (Gross  Procaads-  80. 000 r 

104. 

104.    Other  property  received) 

105. 

408. 

Adjuttmaflla  Iw  Kami  paid  br  ••M*«  hi  adMoc* 

Adjuftmanu  (<K  Hami  paid  by  aallar  In  advanc* 

10«.  Qlr/lown  luai                   10 

40«    C  •).1c:»''  imi                        10 

107.  Counlr  tuaa                         lo 

4C'    L-.jw'^'j  ^aa**                        1? 

106.  Aattttmanla                      M 

4ofl    A»»aijo-a^!»                        '0 

10«. 

40« 

110. 

410 

111. 

411. 

112. 

41J 

110.  Oraia  AmauM  Diia  fnm  larraaiac 

103,852.00 

100,000.00 

r 


aOO.  AinounH  fald  t>  0«  In  SaHII  0*  to«n>«a« 

Wt.  D«pom  0'  dAwnil  monot 

W?.  Prlndpl  unounl  of  n««  to»n(i| 

M3.  Eal«tlno  lo«n(»l  l>K»o  tufeltcl  to 

»4. 

105. ; 

Ma. 

wr. 

JM 

M» 


3,606.00 


80,000.00 


M3 


Adiualmama  lot  llama  unpaid  bf  »»ll«« 


ilO.  Otynomrn  t«»«» 
ail.  Couniy  lajaa 
111.  Aimtmtnn 

m 

»14. 

21V 

tie. 

t\r. 

2IS. 

»19. 


ttO.  Total  ^ald  trlTof  twio 


IN.  Caal>  Al  Salllamani  FromTIo  ■oiiowat 


83,000.00 


Ha<lwcru*i«  tn  Aiwowm  Qua  Ta  tany 


Eicaas  :Ja^ai'  iiaa  InaUucllona) 

Saniaman!  c'-a^jjai  to  aallT  ptna  1400) 
tuaii";   ,.4-m     a- a"  aut»4Ct  to 


Payo'l  ol  li.-ai  monaa(i«  totn 


V)4 

i04.  Ptro<i  ol  aocond  moMfltfla  loan 

HM 

507        

ioe      . 


MM 


Ad]u«imanu  lo,  llama  itnpsto  by  aaila, 

810   Cllr"u«-  l»»aa lo 

ill.  Co^-'T    •"•• 1? 

512Aa>«n  ■  9     « 


to 


511. 
514. 
iH. 
S1» 
517. 


SIB. 

519 


t20.  TolaJ  H^ductKM^  AmouW  t>««  MJlar 


301.  QiQM  Amount  duo  lio«i»  botrow  llino  IM) 


XI.  Lm«  bmounlt  pid  br<1o«  aotrew*'  IWno  230) 


^el.  CMh        (S  ri«ai        D  Ta  io-.o-w 


103,652.00 


•00.  Ca4«  At  Sailia.i»»rti  T»if-o«<  V#<<»*        

e01_Q'oa»  a/^our-    J^a  'g  aa<'«i  ;''"•  ^W^ . 

I  83.000.00l    *02   ^aai    aaijcmxa    "  •^_L?"?-'.»-'*.'-i!!^'l-53L 

S  Ta  C  Ff««i  Mlla, 


20,852.00 


IC)   Caak 


lOD.UUU.UU" 


100, 000. po 


SUBSTTnTTE  FOBM  1099  SEUZR  SIMPIPn' 

The  information  contained  in  BlodM  E,  G,  H  and  I  and  on  liiie  401  (or,  if  line  ♦Ol  i» 
"asterisked,   lines  403  and  404)   is  ijn»rtant  tax  information  and  is  being  Amuahed  to  the 
Internal  Revenue  Service.     If  you  are  required  to  file  a  return,   a  neqli<»B«o«  penalty  or 
other  sanction  wiU  be  ij^wsed  on  you  if  this  itan  is  required  to  be  reported  and  the 

IBS  determines  that  It  has  not  been  reported. 
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-   1-5  A  N\  P  UL'  ' 


\ 


L.  Semotmi"!  Cmi-jjoi 

700.  lei»t  S»to»n)tolioi  1  CommtsikH)  b* 

.ador.p.lr.a  tlOC/OuO.O 

J      «         6 

«.   6,000 

Pato  From 
Borrowara 

Funoa  at 
S*lll*m*nt 

DJ»*5to«'  ol  CoinmtijKWi  pu>e  70U] 

aa  lotlows 

Sfliisr'i 

701.13.  wo.  00 

lo       Joiui  Doe 

&«Uiemen( 

'0M3.00C.00 

10        Itobert  Martin 

703   Co«t»'f>la8*OM  pafO  al  Sotllcfi\oi»l 

704 

BDC   llama  Tayabio  irt  CoiMiacUon  Wllh  L 

can 

»0i   Loiwi  OiioHnnor)  Tea 

V. 

2bO,OU 

002    Loan  DIacounI 

2    ''- 

2,000.00      1 

BC3   App.aiaai  foe 

lo    Af^C  Appraisn 

1 

50.00 

604   C'Od'l  Hopoil 

10    XYZ  Crfdif.   r<£>u:r^ina 

Q?.      

50.00 

OOS.  Landai  a  InapacHon  Fee 

006.  Moilatot  Insuiince  Appllcal.on  F 

9a  lo 

•07.  Asjucnplion  Fee 

, 

BUG. 

1 , 

1 

609. 

610.                                                                                                                                                                       ■       \ 

611. 

901.  inleiaai  hom                        lo 

e>i 

ICij 

— — ^— ^^— — 

90}.  Moiigaee  Insuiaiice  rie<iiiL>ni  lor 

nionllis  10 

903.  Ilaiaid  liisuiance  Picinlum  lor 

1 

years  lo    Hazard  Co. 

240.00 

904. 

yoQra  lo 

905. 

100«,  n*ta<T*a  Oapoalloo  wiiii  Lo>Ki»f 

1001,  HuMd  Intuianca                         2 

mofMiia^J  ^0 

per  nionlh 

4C,PC'-- 

1002.  Moilotoo  Intuitnc* 

nK).nlhs$)J 

per  rTWttlh 

1003.  Clly  ptopoily  tuat 

1004   Counly  piopoily  liuos                 9 

nvonlhc^J 
rt>o'illia@i]  20 

per  rr^onlh 

ibO,UU 

)0es.  Annual  (tteismoiila 

^lonl^ap$ 

par  month 

10UO. 

mor>.li8@J 

per  monih 

10U7. 

monlha@$ 

par  monlh 

1 

1000. 

nicrilh.^J 

per  mcniri 

i 

1100.  IhteCi.aigaa 

1101.  SalllamonI  o(  closing  lee 

10 

1102.  Abiliaci  01  una  eeaich 

to 

1 103.  1111*  a>a<i>inatK>n 

lo 

1104.  Tiilo  hiiuiAiice  birwei 

10 

1105.  Oocun>«Mi  piepaiaiio" 

10 

1106   Notary  leas 

lo 

1 

(liictwijas  at>ova  Mctus  r^wmoeia 

1102,    1103,    1105 

) 

1I0U.  1M»«  liisuiance 

lo  Title   k  Abstract  Irx;, 

lofl.oC 

(Ii>ciu0es  aoova  iie>n9  nufiDca 

liU4 

) 

1109.  Landii'a  co«eia,je 

s    SCjOOO.OO 

1110.  Owntt'j  eoKtraoe 

J  110,000.00 

nil. 

1 

1112. 

1 

1113. 

' 

1200.  Ooaai(»niai)l  n*<ordir>^  and  1iai»alar  CItaigaa 

1201.  n*coi«lli>fl  (tea:  OeoO  J     4 .  OC 

i  Mo'lgafie  S     10  .  0 

C             ;  Ro 

eases  S 

14.00 

1201.  Cllii'couiilr  lai/slainpa   DaoU  S 

4  ,  00             J  woiicooo  J 

10.00 

14.00 

1203.  Si*t«  la«/$lampj:    Deed  >      4.0 

)                     :  MoUfface  ] 

10.00 

14.60 

1204, 

1205, 

1300.  Addillons)  Satilo'uonl  CItafgoa 

1301  Su'vc,              to  Dest;  SorA^ev  Co. 

400.00 

I30J.  Peal  inipociioii  lo  Pest-Tesl  Co. 

100.00 

1303, 

1304, 

1305. 

1400.  laM  talllexwM  CliatoM  taMat  *« 

Knaa  Iff).  lacMoe  4  and  101 

.  laeilcn  X) 

3,852.00     1 

— 

SELIJ3^ 

mSTPLCTICNS 

■--I- 


If  this  real  estate  was  your  principal  residence,  file  Form  2119,  Sale  or  Exchange 
of  Principal  Residence,  for  any  gain,  with  your  Inccne  tax  return;  for  other 
transactions,  ocrplete  the  applicable  parts   of  Form  4797,  Form  6252  and/or 

ScTiedule  D  (Form  1040)  . 

BltLMG  COOe   4210-Z7-C  '   ' 


FltSfA.  >^a  430iJ 


BEST  COPY  AVAILABLE 
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—  SAMPLE  — 

AUl)f-:NDUM 

TAXPAYER  IDENTIFICATION 

NUMBER  SOLICITATION 

You  are  required  by  law  to  provide 
[INSERT  NAME  OF  SETTLFJ^ENT 
AGFJSTTI  wi(h  your  correct  taxpayer 
identification  numl)er.  If  you  do  not 
provide  (INSERT  NAME  OF 
SETTLEMENT  AGENT]  with  your 
correct  taxpayer  identification  number, 
you  may  be  subject  to  civil  or  criminal 
penalties  imposed  by  law. 

Seller's  Name   ■ 

Address -^ 


TIN 

CFJ^TIFICATION 

Under  penalties  of  perjury.  I  certify 
that  the  number  shown  on  this 
statement  is  my  correct  taxpayer 
identification  number. 

Seller's  Signature. 

\rv.  Doc.  87-12630  Filed  6-2-87;  8:45  am) 

BILUMG  COOC  4310-27-M 


Office  of  tti«  Regional  Administrator— 
Regional  Housing  Commissioner 

I  Docket  No  D-87-8531 

Acting  Regional  Administrator,  Region 
IV  (Atlanta);  Designation 

agency:  Dipirtment  of  Housing  and 
I'rli.in  Development. 
ACTION:  Designation. 

SUMMARY:  Updates  the  designation  of 
officials  who  may  serve  as  Acting 
Regional  Administrator  for  Region  IV, 
EFFECTIVE  DATE:  May  19. 1987. 
FOR  FURTHER  INFORMATION  CONTACr. 
Henry  E.  Rollins,  Director,  Management 
Systems  Division.  Office  of 
Administration.  Atlanta  Regional  Office. 
Department  of  Housing  and  Urban 
Development.  Room  634.  Richard  B, 
Russell  Federal  Building.  75  Spring 
Street.  SW..  Atlanta.  Georgia  30303- 
3388,  404-331-5199. 

Designation  of  Acting  Regional 
Administrator  for  Region  IV 

Each  of  the  officials  named  below  or 
appointed  to  the  following  positions  is 
designated  to  serve  as  Acting  Regional 
Administrator  during  the  absence  of.  or 
vacancy  in  the  position  of.  the  Regional 
Administrator,  with  all  the  powers, 
functions,  and  duties  redelegated  or 
assigned  to  the  Regional  Administrator; 
Provided.  That  no  official  is  authorized 
to  serve  as  Acting  Regional 
Administrator  unless  all  other 

-       if 


employees  whose  names  Of  titles 
precede  his/hcrs  in  this  designation  are 
unable  to  serve  by  reason  of  absence: 
1.  laoies  W.  Mills  (Aciing  Deputy 

K«^ional  Adminifltrator) 
2  Director,  Office  of  Admmistrntion 

3.  Director.  Office  of  Public  Housing 

4.  Spedal  Assistant  to  the  Regional 
Administrator 

5.  Director.  Office  of  Cummunity 
Planning  and  Development 

6.  Regional  C<Hin»<-l 

7.  Georgia  Program  Coordinator 

8.  Dtredor,  Office  of  Fair  Housing  and 
Equal  Opportunity 

9.  Director.  Progrum  PlanniAg  and 
Evaluation 

10.  Director.  Operational  Support 
DivisK^n 

This  designation  supersedes  the 
designation  effective  February  25.  1987. 
(Delegatioiis  of  Authority  by  the 
Secretary  effective  Msy  4,  1962,  (27  FR 
4319.  May  4  Tm2):  Dept.  Interim  Order 
II  (31  FR  815,  January  21,  1966). 

This  de«»jioatK>r  ^n\\  be  effective  as  of 
Mrty  IH  l'*«7 
Raynond  .K.  Harris. 

Regional  Adnuiustrator.  Region  IV (Atlanta). 
|FR  Doc.  87-12631  Filed  8-2-67;  8:45  am] 

BIVLIWO  COOC  «?10-1»-H 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

I MT -070-07-42 12- U-U73220 1 

Realty  Action;  Sate  of  PubWc  Land  m 
Granite  C<Ki»>ty.  MT 

AOCPicv:  lUirenu  of  l.«nd  Management, 
Butte  District  Office,  Interior. 
action:  Notice  of  realty  action, 
noncompetitive  sale  of  public  land  in 
Granite  County.        

summary:  The  following  described 
lands  have  bef-n  determined  to  be 
suitable  for  disposal  by  direct  sale 
under  section  203  of  the  Federal  Land 
Policy  and  Management  Act  of  1976;  43 
U.S.C.  1716:  Principal  Meridian  Montana 
T.  12  N..  R  14  W  .  Section  3:  A  tract  of 
land  located  on  the  Garnet  Lode. 
Mineral  Survey  Number  5853:  Beginning 
at  the  Southeast  Comer  of  said  tract, 
from  which  the  Southeast  Comer  No.  2 
of  the  said  Gamet  Lode  bears  S.  09*09' 
E..  218.1  feet,  thence  S.  87'  36'  W..  58 
feet,  thence  N.  03*  14'  W.,  68  feet;  thence 
N.  87*  36'  E..  58  feet;  thence  S.  03*14'  E.. 
68  feet,  to  the  place  of  beginning  and 
covering  an  area  of  0.09  acres  more  or 
less. 

DATES:  For  a  period  of  45  days  from  the 
date  of  this  notice,  interested  parties 


may  submit  comments  to  the  address 
shown  below.  Any  adverse  comments 
will  be  evaluated  by  the  BLM.  Montana 
Slate  Director,  who  may  sttstain,  vacate. 
or  modify  this  realty  action.  In  the 
absence  of  any  obiectioos.  this  realty 
action  will  become  the  final 
determination  of  the  Department  of  the 
Interior. 

FOR  FURTHER  IMTOmSATtOW  CONTACT: 

Information  related  to  the  sale,  including 

the  envLronxneol,al  *»»e*»n»ent  and  land 

report,  is  avatlnWe  for  review  at  the 

Butte  Lhstrid  Office.  P.O.  Box  3388. 

Butte,  Montana  58702.  Telephone  (408) 

4'U-r>0,")9 

SUPPLEWEIfTARY  INFORMATION:  The 

purpose  of  this  sale  is  to  authorize  the 
long  standing  presence  of  a  cabin  on  this 
0.09  acre  tract  of  land.  This  sale  w  ill 
also  aid  in  the  acquisition  of 
approximately  IC  acres,  which  will 
provide  improved  access  and  parking 
for  Garnet  Ghost  Town.  The  owners  of 
the  cabin  are  also  owners  of  a  portion  of 
the  tract  to  be  acqtitred 

The  publication  of  this  notice 
segregates  the  public  larui  described 
above  from  settlement,  location,  or  entry 
under  the  public  laud  Uwg.  including  the 
mining  laws,  Init  rvot  from  sale  pursuant 
to  srrlion  203  of  the  Federal  Land  Policy 
and  Management  Act  of  1976. 

The  patent,  when  issued,  will  contain 
certain  reservauoos  and  provisions. 
Detailed  iriformalKMi  concerning  these 
reservations  nnd  provisions  ore 
available  for  review  at  the  Butte  District 
Office.  P.O.  Box  3388.  Butte,  Montana. 
59702.  Telephone  (406)  494-5059. 

This  sale  is  consiRtent  with  Bureau  of 
Land  Managempnl  policies  and  planning 
and  has  been  discussed  with  state  and 
local  officials.  This  sale  is  proposed  to 
allow  for  the  completion  of  the  Gurnet 
Ghost  Town  exchange  which  has  been 
determined  to  be  in  the  public  interest. 
lames  A.  Moorhouse. 
District  Manager. 
May  26. 1987. 
(EH  Doc  87-12538  Filed  6-2-67;  8:45  amj 

SILLIMG  COOC  0«0-0»MII 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No  337-TA-143) 

Certain  Amorphous  Metals  and 
Amorphous  Metats  Artictes;  Issuance 
of  Advisory  Opinion  j 

AGENCY:  U.S.  International  Trade  |  ^ 

Commission.  J 


ACTION:  Issuance  of  advisory  opinion. 

summary:  The  Commission  has  issued 
an  advisory  opinion  finding  that  certain 
processes  for  manufacturing  amorphous 
metals  would  not,  if  practiced  in  the 
United  States,  infringe  U.S.  Letters 
Patent  4.221.257  (the  '257  patent). 
Amorphous  metals  manufactured  by 
these  non-infringing  processes  are  not 
covered  by  the  exclusion  order  issued 
by  the  Commission  in  October  1984  in 
the  above-captiontd  investigation. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jean  H.  Jackson,  Esq.,  Office  of  the 
General  Counsel,  telephone  202-523- 
1693.  Hearing  impaired  individuals  may 
obtain  information  on  this  matter  by 
contacting  the  Commission's  TDD 
terminal  at  202-724-0002. 

SUPPLEMENTARY  INFORMATION:  At  the 

conclusion  of  the  above-captioned 
investigation,  the  Commission  issued  an 
order  excluding  from  entry  into  the 
United  States  products  made  by 
amorphous  metal  casting  processes  that, 
if  practiced  in  the  United  States,  would 
infringe  claims  1.  2,  3,  5.  8,  or  12  of  U.S. 
Letters  Patent  4.221.257.  At  the  request 
of  respondents  Hitachi  Metals  Ltd., 
Hitachi  Metals  Intemational  Ltd..  and 
VacuumschmeIze  GmbH,  the 
Commission  instituted  advisory  opinion 
proceedings  to  determine  whether 
articles  made  by  these  respondents' 
modified  processes  are  subject  to  the 
exclusion  order  issued  in  this 
investigation.  The  Commission  has 
completed  the  advisory  opinion 
proceedings  and  determined  that 
respondents'  modified  processes  would 
not  infringe  the  '257  patent  if  practiced 
in  the  United  States.  Amorphous  metals 
manufactured  by  those  non-infringing 
processes  are  therefore  not  covered  by 
the  exclusion  order  issued  in  the  subject 
investigation. 

The  Commission's  action  was  taken 
pursuant  to  19  CFR  2n.54(b). 

Copies  of  the  advisory  opinion  and  all 
other  nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.)  in 
the  Office  of  the  Secretary,  U.S. 
Intemational  Trade  Commission.  701  E 
Street  NW.,  Washington,  DC  20436. 
telephone  202-523-0161. 

By  order  of  the  Commission. 

Issued:  May  28.  1987. 
Kenneth  R.  Mason. 
Secretary. 
(FR  Doc.  87-12621  Filed  8-2-87;  8:45  am) 

BIL1.IMO  COOC  703O-(n-M 


[Investigation  No.  337-TA-259] 

Certain  Battery-Powered  Smoke 
Detectors;  Determination  Not  To 
Review  Initial  Determination 

agency:  U.S.  Intemational  Trade 
Commission. 

action:  Commission  determination  not 
to  review  initial  determination. 

SUMMARY:  Notice  is  hereby  given  that 
the  Commission  has  determined  not  to 
review  the  presiding  administrative  law 
judge's  (ALJ's)  March  27. 1987,  initial 
determination  (ID)  (Order  No.  32) 
granting  in  part  respondents'  motion  for 
sanctions  against  complainants'  counsel 
for  breach  of  protective  order. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mitchell  W.  Dale.  Esq.  (tel.  202-523- 
1641)  or  Jean  H.  Jackson,  Esq.  (tel.  202- 
523-1693),  Office  of  General  Counsel, 
U.S.  Intemational  Trade  Commission. 

SUPPLEMENTARY  INFORMATION:  On 

March  27, 1987,  the  ALJ  issued  an  ID  in 
the  above-captioned  investigation 
ordering  that,  because  of  complainants' 
counsel's  inadvertent  breach  of  a 
Commission  protective  order,  counsel 
would  not  be  allowed  to  enter  his 
appearance  on  the  record,  examine 
witnesses,  make  oral  arguments,  render 
objections,  or  otherwise  participate  in 
the  oral  conduct  of  the  evidentiary 
hearing  in  this  investigation.  The  ALJ 
also  recommended  that  the  Commission 
publish  an  official  reprimand,  noting 
counsel's  violation  of  the  protective 
order  and  censuring  him  for  his  actions. 
The  Commission  has  officially 
reprimanded  complainants'  counsel  for 
his  breach  of  the  protective  order. 

Authority  for  the  Commission's  action 
is  contained  in  §§  210.37  and  210.53  of 
the  Commission's  rules  (19  CFR  210.37 
and  210.53). 

Copies  of  the  ID  and  all  other 
nonconfidential  documents  filed 
inconnection  therewith  are  available  for 
inspection  during  official  business  hours 
(8:45  a.m.  to  5:15  p.m.)  in  the  Office  of 
the  Secretary,  U.S.  Intemational  Trade 
Commission,  701  E  St.,  NW., 
Washington,  DC,  20436,  telephone  202- 
523-0161.  Hearing-impaired  individuals 
are  advised  that  information  on  this 
matter  can  be  obtained  by  contacting 
the  Commission's  TDD  terminal  on  202- 
724-0002. 

By  order  of  the  Commission. 

Issued:  May  29.  1987. 
Kenneth  R.  Mason, 
Secretary. 

(FR  Doc.  87-12619  Filed  6-2-87;  8:45  am) 
BILUMQ  COOC  rojo-oj-M 


(investigation  No.  337-TA-2531 

Certain  Electrically  Resistive 
Monocomponent  Toner  and  "Black 
Powder"  Preparations  Therefor 
Decision  Not  To  Issue  Questionnaires 

AGENCY:  U.S.  International  Trade 

Commission. 

ACTION:  Decision  not  to  issue 
questionnaires. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  Intemational  Trade 
Commission  has  determined  not  to  issue 
questionnaires  pursuant  to  a  request 
certified  to  the  Commission  by  Order 
No.  14  of  the  presiding  administrative 
law  judge  (ALJ),  made  in  a  joint  motion 
of  complainant  Aunyx  Corp.  and  the 
Commission  investigative  attorney  (lA). 

FOR  FURTHER  INFORMATION  CONTACT 

Edwin  J.  Madaj,  Jr.,  Esq.,  Office  of  the 
General  Counsel,  U.S.  Intemational 
Trade  Commission,  telephone  202-523- 
0148. 

SUPPLEMENTARY  INFORMATION:  On  April 
7, 1987.  the  ALJ  issued  an  order  (Order 

No.  14)  granting  the  joint  motion  of 
complainant  Aunyx  and  the  LA  seeking 
an  order  requesting  the  issuance  of 
questionnaires  by  the  Commission  In 
this  investigation  and  certifying  the 
order  to  the  Commission.  The 
questionnaires  are  proposed  to  be 
issued  to  525  dealers  of  the  respondents 
(Canon,  Inc.  and  Canon,  U.S.A..  Inc.) 
and  to  66  manufacturers  of  photocopy 
machines  and  toner,  in  order  to  gather 
data  alleged  to  be  relevant  to  the 
antitrust  issues  presented  in  this 
investigation.  Respondents  opposed  the 
motion. 

This  action  is  taken  under  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1337)  and  Part  210  of 
the  Commission  mles  (19  CFR  Part  210). 

Copies  of  the  Commission's  Action 
and  Order  and  all  other  nonconfidential 
documents  filed  in  connection  with  this 
investigation  are  available  for 
inspection  during  official  business  hours 
(8:45  a.m.  to  5:15  p.m.)  in  the  Office  of 
the  Secretary,  U.S.  Intemational  Trade 
Commission,  701  E  Street  NW.. 
Washington.  DC  20436,  telephone  202- 
523-0161. 

Hearing-impaired  persons  are  advised 
that  information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-724- 
0002. 

By  order  of  the  Commission. 


UM  I 
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Issued:  May  22.  1967. 
Kenneth  R.  Mason, 
Secretary. 

|FR  Doc  87-12823  Filed  a-2-87;8;45  am) 
BtUJNO  cooc  7tnO-M-M 


I  Investigation  No.  701-TA-282  (Ftnst)  and 
Investigations  Nos.  731-TA-351  and  353 

(Final)  I 

Certain  Forged  Steel  Crankshafts 
From  Brazil,  the  Federal  Republic  of 
Germany,  and  the  United  Kirigdom 

AGENCY:  LJiuied  Slutes  Intemationdl 
Trade  Ck)mmi98ion. 

action:  Institution  of  final  antidumping 
investigations  and  scheduling  of  a 
hearing  to  be  held  in  connection  with 
these  investigations  and  with 
countervailing  duty  investigations  No. 
701-TA-282  I  Pinal),  and  clarification  of 
the  notice  of  institution  of  investigation 
No.  701-TA-282  (Final). 

summary:  The  Commission  hereby  gives 
nulice  uf  the  institution  of  final 
antidumping  investigations  Nos.  731- 
TA-351  and  353  (Final)  under  section 
735(b)  of  the  Tariff  Act  of  1930  (19  U.S.C. 
1673d(b))  to  determine  whether  an 
industry  in  the  United  States  is 
materially  injured,  or  is  threatened  with 
material  injury,  or  the  establishment  of 
an  industry  in  the  United  States  is 
materially  retarded,  by  reason  of 
imports  from  the  Federal  Republic  of 
Germany  and  the  United  Kingdom  of 
certain  forged  steel  crankshafts, 
provided  for  in  items  660.67  of  the  Tariff 
Schedules  of  the  United  States,  that 
have  been  found  by  the  Department  of 
Commerce,  in  preliminary 
determinations,  to  be  sold  in  the  United 
States  at  less  than  fair  value  (LTFV).The 
Commission  also  hereby  gives  notice  of 
the  scheduling  of  a  hearing  in 
connection  with  these  investigations 
and  with  countervailing  duty 
investigation  No.  701-TA-282  (Final), 
Certain  Forged  Steel  Crankshafts  from 
Brazil,  which  the  Commission  instituted 
effective  February  19. 1987  (52  FR  5200. 
February  19,  1987).  The  schedules  for 
investigation  701-TA-282  (Final)  and  for 
the  subject  antidumping  investigations 
will  be  identical,  pursuant  to 
Commerce's  extension  of  its  final 
countervaihng  duty  determination  (52 
FR  7286,  March  10, 1987).  Commerce  will 
make  its  final  LTFV  determinations  and 
its  final  countervailing  duty 
determination  in  these  cases  on  or 
before  [uly  21, 1987.  Accordingly,  the 
Commission  will  make  its  final  injury 
determinations  by  September  9. 1987 
(see  sections  735(a)  and  735(b)  of  the  act 
(19  U.S.C.  1673d(a)  and  1673(b))). 


For  further  information  concemng  the 
conduct  of  these  investigations,  hearing 
procedures,  and  rules  of  general 
application,  consult  the  Commission's 
rules  of  practice  and  procedure.  F^art  207. 
subparts  A  and  C  (19  CFR  Part  2(r).  and 
Part  201,  subparts  A  through  E  (19  CFR 
Part  201). 
EFFCcnve  date:  Mhv  13.  1987 

FOR  FURTMCT  IMFOHIiriATIOM  CONTACT: 

Diane  J  Mazur  |202-5.i3-7914).  Office  of 
Investigations  US.  Internationa!  Trade 
Commission,  701  E  Street  NW  . 
Washington.  DC  20436  Hearing- 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commissions  TDD  terminal  on  202-724- 
0002.  Information  may  also  be  obtained 
via  electronic  mail  by  calling  the  Office 
of  Investigations'  remote  bulletin  board 
system  for  personal  computers  at  202- 
523-0103.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office  of 
the  Secretary  at  202-523-OlRl 

SUPPLEMENTARY  INFORMATION: 

Background. — Thei«?  investigdtions  are 
being  instituted  as  a  result  of  affirmative 
preliminary  determinations  by  the 
Department  of  Commerce  that  imports 
of  certain  forged  steel  crankshafts  from 
the  Federal  Republic  of  Germany  and 
the  United  Kingdom  are  being  sold  in 
the  United  States  at  less  than  fair  value 
within  the  meaning  of  section  731  of  the 
act  (19  use.  1673).  These  investigations 
were  requested  in  a  petition  filed  on 
October  9. 1986.  by  the  Wyman-Gordon 
Company,  Worcester.  MA.  In  response 
to  that  petition  the  Commission 
conducted  preliminary  antidumping 
investigations  and,  on  the  basis  of 
information  developed  during  the  course 
of  those  investigations,  determined  that 
there  was  a  reasonable  indication  that 
an  industry  in  the  United  Stales  was 
materially  injured  by  reason  of  imports 
of  the  subject  merchandise  (51  FR  44537. 
December  10. 1986) 

Participation  in  these 
investigations. — Persons  wishing  to 
participate  in  these  investigations  as 
parties  must  file  an  entry  of  appearance 
with  the  Secretary  to  the  Commission, 
as  provided  in  }  201.11  of  the 
Commissions  rules  (19  CFR  201.11),  not 
later  than  twenty -one  (21)  days  after  the 
publication  of  this  notice  in  the  Federal 
Register.  Any  entry  of  appearance  filed 
after  this  date  will  be  referred  to  the 
Chairman,  who  will  determine  whether 
to  accept  the  late  entry  for  good  cause 
shown  by  the  person  desiring  to  file  the 
entry. 

Serv/c« //sf.— Pursuant  to  5  201.11(d) 
of  the  Commission's  rules  (19  CFR 


201.11(d)),  the  Secretary'  will  prepare  a 
service  list  containing  the  names  and 
addresses  of  all  persons,  or  their 
representatives,  who  are  parties  to  these 
investigations  upon  the  expiration  of  the 
period  for  filing  entries  of  appearances. 
In  accordance  with  5§  201.16(c)  and 
207.3  of  the  rules  (19  CFR  201.16(c)  and 
207.3),  each  document  filed  by  a  party  to 
these  investigations  must  be  served  on 
all  other  parties  to  the  investigations  (as 
identified  by  the  service  list),  and  a 
certificate  of  service  must  accompany 
the  document  The  Secretary  will  not 
accept  a  document  for  filing  without  a 
certificate  of  service. 

Staff  report— /\.  public  version  of  the 
prehearing  staff  report  in  these 
investigations  will  be  placed  in  the 
public  record  on  July  20,  1987.  pursuant 
to  %  207.21  of  the  Commission's  rules  (19 
CFR  207.21). 

Hearing. — The  Commission  will  hold 
a  hearing  in  connection  with  these 
investigations  beginning  at  9:30  a.m.  on 
August  4. 1987,  at  the  US  International 
Trade  Commission  BuikimR,  701  E  Street 
NW.,  Washington,  fX:.  Requests  to 
appear  at  the  hearing  should  be  filed  in 
writing  with  the  Secretary  to  the 
Commission  not  later  than  the  close  of 
business  (5:15  p  m  )  on  luly  23,  1987.  All 
persons  desiring  to  app«>ar  at  the 
hearing  and  make  oral  presentations 
should  file  prehearing  briefs  and  attend 
a  prehearing  conference  to  be  held  at 
9:30  a.m.  on  July  23,  1987,  in  room  117  of 
the  U.S.  InternatiofMl  Trade 
Commission  Building.  The  deadline  for 
filing  prehearing  briefs  is  )uly  30,  1987. 

Testimony  at  the  public  hearing  is 
governed  by  S  207.23  of  the 
Commission's  rules  (19  CFR  207.23).  This 
rule  requires  that  testimony  be  limited  to 
a  nonconfidential  summary  and  analysis 
of  material  contained  in  prehearing 
briefs  and  to  information  not  available 
at  the  time  the  prehearing  brief  was 
submitted.  Any  written  materials 
submitted  at  the  hearing  must  be  filed  in 
accordance  with  the  procedures 
described  below  and  any  confidential 
materials  must  be  submitted  at  least 
three  (3)  working  days  prior  to  the 
hearing  (see  S  201  6(b)(2)  of  the 
Commission's  rules  (19  CF^R  201.6(b)(2))), 

Written  submissions.  All  legal 
arguments,  economic  analyses,  and 
factual  materials  relevant  to  the  public 
hearing  should  be  included  in  prehearing 
briefs  in  accordance  with  S  207  22  of  the 
Commission's  rules  (19  CFR  5  207  22). 
Posthearing  briefs  must  conform  with 
the  provisions  §207.24  (19  CVB.  207.24) 
and  must  be  submitted  not  later  than  the 
close  of  business  on  August  10,  1987.  In 
addition,  any  person  who  has  not 
entered  an  appearance  as  a  party  to 


these  investijrafions  may  submit  a 
written  statement  of  infonnabon 
pertinent  to  the  subject  of  the 
investigations  on  or  before  August  10, 
1987. 

A  signal  or>ginai  and  fourteen  (14) 
copies  of  each  «!uhmission  muat  be  filed 
with  the  Secretary  to  the  Commisaion  wi 
accurd«ince  with  }  201.6  of  the 
Coimniseion's  rules  |19  CFR  201.8).  All 
written  subnusstona  except  for 
confkientMl  business  data  will  be 
available  (or  public  inspection  dtiring 
regular  busmesa  honrs  (8:45  a.m.  to  5:15 
p.m.)  in  the  Offn-*  of  the  SecTetary  to  the 
Commission. 

Any  bii.siness  iniormat>on  for  wbkch 
confidential  treatment  m  desired  roust 
be  submitted  separately.  The  envelope 
and  all  pages  of  smcJ)  swbnuseions  mwst 
be  clearly  labeled  "Confidential 
Business  InfonnatiorL"  Confidential 
submissions  and  requests  for 
confidential  treatnient  must  confom 
with  the  requirements  of  i  201.6  of  the 
Commission's  rules  (19  CFR  201.6) 

Authflhty:  These  tnvesligatiuas  are  b«u^ 
conchcied  under  aulhority  of  tbe  Tarifl  Act  of 
1930.  Mfle  VIJ  This  noticf  is  pubtished 
panitaot  to  |  207.20  of  the  Cominission's 
rules  (19CFR2IW.201. 

By  otrieT  of  Xite  CoaimtsMon. 

Ibsued  May  26,  1987. 
Kenneth  R.  Mason. 
Secretary. 

(FR  Doc  87-12622  Filed  6-»-87;  8:46  am) 
BiujNocooc  raa<M»-«i 

I  InvMttgaHon  *kx  337-TA-296r 

Certain  Garment  Hangers;  Receipt  of 
Inltiat  Oetermiantlon  Terroinaling 
Respondents  en  the  Basie  ol  Consent 
Order  Agreement 

AGCWCV:  U.S.  fnternatirmaf  Trade 
Commission. 

action:  Notice  is  hereby  given  that  the 
Commission  has  received  an  imtial 
determrnafion  fnim  the  presiding  officer 
in  the  above-captioned  investigation 
terminating  the  following  respondents 
on  the  basis  of  a  consent  order 
agreeinent:  Kaung  K»»  ImfcmtriaJ  Co^ 
Ltd.  (Kaung  Kai). 

SUPPLCMEirrARY  INFORMATION:  This 
investigation  ia  being  condtKted 

pursuant  to  section  337  of  the  TarHT  Act 
of  1930  (19  U.S.C  1337).  Under  the 
Comnuasion's  roles,  the  presiding 

officer's  initial  determination  will 
become  the  determination  of  the 
Commisskm  thirty  (30)  days  after  the 
date  of  its  service  upon  the  parties, 
unless  the  Commission  orders  re\iew  of 
the  irrtfial  determination.  The  initial 
determtna tkm  in  fhfs  matter  was  served 
upon  the  parties  on  May  28,  1987. 


Copies  of  the  initial  defermmation,  the 
corksent  order  agreement,  and  art  other 
nonconfWerttia!  documents  fifed  in 
connection  with  this  investigation  are 
available  for  inspection  dwing  offkrial 
business  hours  (8:45  a.m.  to  515  p.m.)  in 
the  Office  of  the  Secretary.  VS. 
Inlemational  Trade  Commission.  701  E 
Street  NW.,  Washington,  DC  20436. 
telephone  202-523-0161.  Heanng 
impaired  undividuaJs  are  advised  that 
information  on  thia  matter  can  be 
(obtained  by  contacting  the 
Commission's  TDD  tenmnal  on  202-724- 
0002. 

Written  Comments;  Interested  persons 
may  file  written  comments  with  the 
Commission  concerning  termination  of 
the  aforementioned  respondents.  The 
original  and  14  copies  of  all  such 
comments  must  be  filed  with  the 
Secretary  to  the  Commission,  701  E 
Street.  NW..  Washinjjton.  DC  20436.  no 
later  than  10  days  after  pnbHcation  of 
this  notice  in  the  Fetieral  Register.  Any 
person  desirmg  Jo  submit  a  document 
(or  portioD  thereof)  to  the  Comxmsion  in 
confidence  must  request  confidential 
treatment.  Such  requests  should  be 
directed  to  the  Secretary  to  the 
Commission  and  intist  rnclude  a  foQ 
statement  of  the  reasons  why 
confidential  treatment  should  be 
granted.  The  CommissioD  will  either 
accent  tbe  submission  in  coofidence  or 
return  it. 

FOR  FURTHCR  INFOnft>AT»ON  COMTACT: 
Ruby  J.  Dionne.  Office  of  the  Secretary, 
U.S.  latemationai  Trade  CommissitTKi, 
telephone  202-52^-0176. 

By  order  of  the  Commiesion. 

lssu«<i;  May  2S.  1»e7 
KsmMlk  R.  Mason. 
Secr&lary. 

|FR  Doc  87-1282Q  Filed  6-2-87;  k45  aw) 
BILLMO  COOf  WM-Oa-M 

I  Investigation  No.  337-TA-244  ] 

Certain  Insulated  Security  Chests; 
Commission  Decision;  Ternnlmrtlon  of 
Investigation 

agency:  U.S.  International  Trade    - 

Commission. 

action:  Nonreview  of  the  presiding 

administrative  law  judge's  (ALI's)  initial 
determination  (ID)  granting  a  joint 
motion  to  terminate  one  respondent  on 
the  basis  of  a  settlement  agreement  and 
the  remaining  resporvdents  based  on 
withdrawal  of  the  complaint  with 
respect  to  those  respondents. 

SUMMARY:  >k>tice  is  hereby  given  that 
the  U.S.  bitemational  Trade 
Commission  has  determined  not  to 
review  an  ID  (Order  No.  15)  granting  a 


joint  motion  of  complainant  John  D. 
Brush  &  Co.  {"Brush "]  and  respondent 
EP  Induatnal  Co.,  Ltd.  (  EP'  )  to 
terminate  the  investigation  as  to  EP  or 
the  basis  of  a  settlen«ent  agreen^nt.  and 
to  withdraw  the  complaint  with  respect 
to  the  remaining  respondent  Pedco.  knc. 
Builder's  Emporium,  Inc.,  and 
Handyman,  thus  tenninating  tbe 
investigation. 

FOR  FURTHER  INFORMATION  COtTTACT: 

Edwin  ).  Mada),  )r.,  Esq..  Ofbce  of  the 
General  Counsel,  US.  International 
Trade  Commission,  telephone  202-623- 

oi^a. 

SUPPLEMENTARY  H^tMtMATKMC  On  N4ay 

6, 1987,  the  AL|  issued  an  ID  granting  a 
joint  motion  to  terminate  respondent  EP 
on  the  basis  of  a  settlement  agreement 
prevTousiy  submitted  to  the  Commission, 
and  to  tennmate  respondents  Fedcn, 
Inc..  Builder's  Emponum  lnc_  and 
Handyman  on  the  basis  of  Brush  s 
withdrawal  of  the  complaint  with 
respect  to  those  respondents.  Tbe 
Commission  investigative  attorney 
supported  the  motion.  No  petitions  for 
review  of  the  ID,  Government  agency 
comments,  or  public  comments 
regarding  the  ID  were  received. 

This  action  is  taken  under  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1337)  and  Commission 
rules  21C.53-55  (19  CFR  210.53-55). 

CopKS  of  the  ID  and  all  other 
nonconfidential  documents  filed  in  | 
connection  with  this  rnvpfftigaHon  are 
available  for  inspection  during  officia) 
business  hoars  (8;4S  a.m.  to  5:15  pjiv)  m 
the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission.  701  E 
Street  NW,.  Washington,  DC  20436, 
telephone  202-523-1626. 

Hearing-impaired  piersons  are  advised 
that  information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-72*- 
0002. 

By  order  of  the  Corainission 

tesued:  May  2S.  1987.  i 

ICennctli  R.  Mason.  > 

Secretary. 

|FR  Doc  87-12618  Piled  6-3-87;  8.-45  am) 
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INTERSTATE  COMMERCE 
COMMtSS»ON 

[  Finance  Docket  No.  39879} 

Staten  Island  RapM  Transit  Operatinf 
Authority;  Petition  tor  Declaratory 
Order 

AGENCir.  Interstate  Conmierce 
Commission. 
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ACnON:  Notice  of  petition  filing  and 
Institution  of  proceeding. 

summary:  StHten  Island  Rapid  Transit 
Op^ralmR  Authority  has  filed  a  petition 
under  section  1.  First  of  the  Railway 
l^l)or  Act  seekmx  a  flommission 
determination  that  it  is  no  longer  a 
carrier  within  the  meaning  of  that 
section  (45  U.S.C.  151.  First). 
DATES:  Comments  are  due  July  8.  1987. 
Parties  who  have  already  replied  need 
not  reply  again.  Petitioners  rebuttal 
argument  is  due  [uly  27,  1987. 
AOORESSCS:  Contact  petitioner's 
representative  for  a  copy  of  the  petition. 
Send  pleadings  referring  to  Finance 
Docket  No.  30879  to: 

(1)  Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commission.  Washington.  DC  20423 

(2)  Petitioner's  representative;  Edward 
D.  Greenberg.  Galland,  Karasch. 
Morse  *  Garfinkle.  PC.  1054  3l8t.. 
NW  .  Washington.  DC  20007. 

"S^OR  FURTHER  INFORMATION  CONTACT: 

lostph  M.  Dettmar.  (202)  275-7245. 

Dated:  May  27,  1987. 

My  the  Commissiun.  )ane  F.  Mackall. 
Dirt'ctor.  Office  of  Proceeding*. 
NoreU  R.  McGee. 
.'v'c  rfUin,-. 
[W.  Dim.  87-12453  Filed  ft-2-87;  8:45  am] 

BUa.MO  COOC  rO3»-01-M 


|Flnanc«  Dock**  No  310451 

Connecticut  Central  Railroad  C04 
Filing  of  Exemption  To  Operate 
Certain  Lines  (n  ttie  State  of 
Connecticut 

Connecticut  Central  Railroad 
Company  (CCR)  has  filed  a  notice  of 
exemption  to  operate  the  following  lines 
in  Middlesex  County.  CT.  totaling 
approximately  17  4  miles:  (1)  The 
Middletown  Secondary  Track  from  a 
point  approximately  4.330  feet  south  of 
the  cenleriine  of  Route  157 — Overhead 
Bridge  Nol  17.71  in  Reed's  Gap.  Durham 
Township  (approximately  milepost  15.0) 
to  the  west  side  of  the  Connecticut  River 
Swing  Bridge  (approximately  milepost 
22.3);  (2)  the  Portland  Industrial  Track 
from  the  west  side  of  the  Connecticut 
River  Swing  Bridge,  its  connection  to  the 
Middletown  Secondary  in  Middletown 
(approximately  milepost  0.0)  to  the 
easterly  side  of  Marlboro  Street  in 
Portland  (approximately  milepost  0.9): 
(3)  the  Laurel  Industrial  Track  from  its 
connection  to  the  Middletown 
Secondary  on  the  west  side  of  the 
Connecticut  River  Swing  Bridge 
(approximately  milepost  0.0) — south 
along  the  west  side  of  the  Connecticut 


River  to  the  end  of  the  line  in  Laurel. 
Middletown  Township  (approximately 
milepost  5.5);  (4)  the  Cromwell  Industrial 
Track  from  its  connection  to  the  Laurel 
Industrial  Track  at  milepost  0  0  in 
Middletown  (approximately  milepost 
16.2)  north  along  the  west  side  of  the 
Connecticut  River  to  the  end  of  the  line 
in  Cromwell  (approximately  milepost 
13.7);  and  |5)  the  East  Berlin  Industrial 
Track  in  Middletown  from  its  point  of 
connection  to  the  Cromwell  Industrial 
Track  at  milepost  16  05  (approximately 
milepost  0.0)  to  the  end  of  the  line 
(approximately  milepost  1.2).  The 
involved  lines,  purchased  by  the  State  of 
Connecticut  from  Consolidated  Rail 
Corporation  (Conrail)  on  March  26,  1987. 
were  abandoned  pursuant  to  Docket  No. 
AB-169  (Sub-No.  962N).  Conrail 
Abandonment  of  the  Middletown 
Secondary  Track,  et  al.  Conrail  will 
grant  CCR  trackage  rights  to  operate  for 
the  purpose  of  winter  interchange  over 
that  portion  of  Conrail  s  Middletown 
Secondary  from  point  of  connection 
with  the  State's  line  at  approximately 
milepost  15.0.  south  to  the  Cedar  Hill 
Yard  Lead  Track  at  milepost  4  8.  then 
over  Conrad's  Cedar  Hill  Yard  Track  to 
a  point  approximately  500  feet  south  of 
the  southernmost  end  of  Cedar  Hill  Yard 
at  approximately  milepost  1.75.  a  total 
distance  of  approximately  13.25  miles. 
Any  comments  must  be  filed  with  (he 
Commission  and  served  on  [ohn  D. 
Heffner,  Gerst  &  Heffner.  1133  15th 
Street  NW..  Suite  1100.  Washington.  DC 
20005.' 

The  notice  is  fiTed  under  49  CFR 
1150.31.  If  the  notice  contains  false  or 
misleading  information,  the  exemption  is 
void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d)  may 
be  filed  at  any  time.  The  filing  of  a 
petition  to  revoke  will  not  automatically 
stay  the  transaction. 
Decided:  May  29. 1987. 
By  the  Commission,  jane  F.  Mackall, 
Director.  Office  of  Proceedings. 
NoreU  R.  McGe«. 
Secretary. 
(FR  Doc.  87-12880  Filed  8-2-87:  8:45  am] 
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I  Dockt  Ho.  AB-10  (Sot>-Wo.  43X)1 

Norfolk  and  Western  Railway  Co^ 
Exemption;  Abandonment  In  Tazewell 
County.  IL 

AOENCV:  Interstate  Commerce 

Commission. 

action:  Notice  of  exemption. 


summary:  Pursuant  to  49  U.S.C.  10505. 
the  Commission  exempts  the  Norfolk 
and  Western  Railway  Company  (NW) 
from  the  requirement  of  prior  approval 
under  49  U.S.C.  10903  et  seq.  to  abandon 
a  19-mile  line  of  railroad  between 
Minier  and  Morton.  Tazewell  County.  IL, 
subject  to  the  employee  protective 
conditions  in  Oregon  Short  Line  R.  Co. — 
Abandonment— Goshen.  360  ICC.  91 
(1979).  and  to  a  180-day  public  use 
condition. 

DATES:  This  exemption  will  be  effective 
on  July  6. 1987.  Petitions  to  stay  must  be 
filed  by  lune  18. 1987.  Petitions  for 
reconsideration  must  be  filed  by  June  29, 
1987 

ADDRESSES:  Send  pleadings  referring  to 
Docket  No.  AB-10  (Sub-No.  43X)  to: 

(1)  Office  of  the  Secretary,  Case  Control 
Branch.  Interstate  Commerce 
Commission,  Washington,  DC  20423 

(2)  Petitioner  s  representative:  Robert  J. 
Cooney.  Norfolk  Southern 
Corporation.  204  South  [efferson 
Street.  Roanoke.  VA  24042-0069. 

FOR  FURTHER  INFORMATION  CONTACT: 
jos.-ph  H  Dettmar.  (202)  275-7245. 
SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to  T.S. 
InfoSystems.  Inc..  Room  2229.  Interstate 
Commerce  Commission  Building, 
Washington.  DC  20423  or  call  (202)  289- 
4357. 

Decided  May  2a  1987. 

By  the  Commission.  Chairman  Cradison, 
Vice  Chaimian  Umboiey.  Commissioners 
Slerrelt.  Andre,  and  Simmons. 
Noreta  R.  McG««. 
Secretary. 

(FR  Doc  87-12512  Filed  5-2-87:  8:45  amj 
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'  The  Rsllwiy  Latrar  EKeculive*  A»»oclalloo 
(RI£A|  filed  an  unaupported  request  for  labor 
pro<ec(ion.  claiming  ttial  Ihii  transaction  ii  »u)>i«cl 
to  the  mandatory  labor  protection  provUiona  of  49 
U.S.C.  11347  Sine*  tlila  tranaaclion  involves  an 
eRemplton  from  40  U  S.C.  10901.  only  a  showing  of 
axceplional  cirtrumatances  will  justify  tlt« 
loipoaKion  of  lal>or  protective  conditions.  Tt»e 
requasl  is  denied,  because  the  raqulsite  showing  has 
not  been  made.  See  C/as«  Enemplion — Acq  #■  Oper 
ofR.  Unm  under  49  U S.C  lOOOl.  1  ICCZdSW 
119851. 


DEPARTMENT  OF  JUSTICE 

Lodging  of  Consent  Decree  Pursuant 
to  ttie  Clean  Air  Act;  Wholesaie  Oil  Co. 

In  accordance  with  Department 
policy.  28  CP'R  50.7.  notice  is  hereby 
given  that  on  April  29,  1987,  a  proposed 
consent  decree  in  United  States  v. 
Wholesale  Oil  Company.  Civil  Action 
No.  85  C  6993.  was  lodged  with  the 
United  States  District  Court  for  the 


Northern  Dwifrict  of  Htinois.  Tike 
proposed  consent  decree  resolves  a 
judicial  enforcement  actron  brought  by 
the  United  States  agenisf  WholesaJe  Oil 
Company  for  violations  of  the  Clean  Ah- 
Act. 

The  proposed  consent  decree  requires 
Wholesale  Oil  Company  to  pay  a  civil 
penalty  of  $125,000.  Wholesale  OU 
Company  is  req aired  to  pey  SlOJXK) 
within  60  days  of  the  entry  of  ihe 
consent  decree  and  $9,000  every  six 
months  until  the  penalty  is  paid  in  full. 
The  proposed  decree  also  requires 
Wholesale  Oil  Company  to  pay 
stipulated  penalties  if  it  fails  to  make  a 
timely  payment  of  the  civil  penalty. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney.  219  South  Dearborn 
Street.  Chicago.  Illinois  and  at  the  office 
of  the  Investigation  and  Enforcement 
Branch.  United  States  Environmental 
Fh-otection  Agency.  401  M  Street,  SW.. 
Washington,  DC  20460. 

Copies  of  the  consent  decree  may  be 
examined  at  the  Environmental 
Enforcement  Section.  Land  and  Natural 
Resources  Division  of  the  Department  of 
justice.  Room  1517,  Ninth  and 
Pennsylvania  Avenue.  NW.. 
Washington.  DC  20530.  A  copy  of  the 
proposed  consent  decree  may  be 
obtained  m  person  or  by  mail  from  the 
Envimnmental  Enforcement  Section, 
Land  and  Natural  Resources  Division  of 
the  Department  of  justice. 
F.  Henry  Habicht  II. 

Asaiatani  ,4  ttomey  General  Land  and  Natural 
Resources  Division 
(FR  Doc.  87-12594  Tiled  6-2-87:  8:45  sm) 

BtU.IMG  COOC  4410-01-M 


DEPARTMENT  OF  LABOR 

Occupational  Safety  mnd  Health 
Administration 

Advisory  Committee  on  Construction 
Safety  and  Health;  FuU  Committee 
Meeting 

Notice  IS  hereby  given  that  the 
Advisory  Committee  on  Construction 
Safety  and  Health,  cstablislied  under 
section  107(eKl)  of  the  Contract  Work 
Hours  and  Safety  Standard  Act  (40 
U.S.C.  333)  and  section  7|bl  of  the 
Occupational  Safety  and  Health  Act  of 
1970  (28  U.S.C.  656)  will  meet  on  June  9, 
10.  1987  in  Room  C2318  Francis  Perkins 
Buildings.  Department  of  l^bor. 
Washington,  DC.  The  meeting  is  open  to 
the  public  and  will  start  at  9:00  am 

The  agenda  for  this  meeting  is  a 
review  of  the  proposed  standards  for 
Scaffolds  Used  in  Construction.  Fall 
Protection  in  the  Construction  Industry. 


and  Safety  for  Stairvvays  and  Ladders 
used  in  the  Construction  Industry. 
Written  data,  views  or  comments  may 
be  submitted,  perferably  with  20  copies, 
to  the  Division  of  Consumer  AfTairs. 
Any  SMch  submissions  reviewed  firior  to 
the  meeting  wifl  be  provided  to  the 
members  of  the  Committee  and  will  be 
inchjded  in  the  record  of  the  meeting. 

Anyone  wishing  to  make  an  oral 
presentation  should  notify  the  Ehvision 
of  Cofwumer  Affairs  before  the  meeting. 
The  request  should  state  the  amo«nt  of 
time  desired,  the  capacity  in  which  the 
person  will  8pf>ear.  and  brief  outline  of 
the  content  of  the  presentation. 

For  additional  information  contact: 
Tom  Hall.  Division  of  Consumer  Affairs. 
Occupational  Safety  and  Health 
Administration.  Room  N-3647,  Third 
Street  and  Constitution  Avenue.  NW. 
Washuigton.  DC,  20210.  Telephone:  202- 
523-8815. 

Official  records  of  the  meetings  will 
be  available  for  public  inspection  at  the 
Division  of  Consumer  Affairs 
Signed  at  Washington.  DC  this  29th  day  of 
May.  1967. 
lohn  Pendergrass, 
Assistant  Secretary. 
(FR  Doa  87-12586  Filed  6-2-87;  8:46  am] 
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Pension  and  Wetfare  Benefits 
Administration 

Advisory  Council  on  Employee 
Welfare  and  Pension  Benefits  Plans; 
Work  Group  Meeting 

Pursuant  to  the  authority  contained  in 
section  512  of  the  Employee  Retirement 
Income  Security  Act  of  1974  fERISA).  29 
U.S.C.  1142.  a  public  meeting  of  the 
Work  Group  on  Employee  Stock 
Ownership  Plans  (ESOP)  of  the 
Advisory  Council  on  Employee  Welfare 
and  Pension  Benefit  Plaris  will  be  held 
at  9:30  a.m.,  Friday.  June  19. 1987,  in 
Room  S-2217,  U.S.  Department  of  Labor 
Building.  Third  and  Constitution  Avenue 
NW.,  Washington,  DC  20210. 

This  nine-member  work  group  was 
formed  by  the  Advisory  Council  to  study 
various  ERISA  issues  relating  to 
employee  stock  ownership  plans 
(ESOF^). 

The  purpose  of  the  June  19  meeting  is 
to  review  and  discuss  public  comments 
made,  and  statements  received  on  the 
issue. 

Individuals,  or  representatives  of 
organizations,  wishing  to  address  the 
work  group  should  submit  written 
requests  on  or  before  June  15. 1987  to 
Charles  W.  Lee.  Jr.,  Executive  Secretary. 
ERISA  Advisory  Council.  U.S. 
Department  of  Labor,  Room  N-5677.  200 


Constitution  Avenue  NW..  Washington. 
DC  20210.  Oral  presentation*  wiii  be 
limited  to  ten  minutes,  but  witnesses 
may  submit  an  exteiided  slatenaent  for 
the  record. 

Organizations  or  individuals  may  aUo 
submit  statements  for  the  record  without 
testifying.  Twenty  (20)  copies  of  such 
statements  should  be  sent  to  Charles  W. 
Lee,  Jr..  Executive  Secretary  of  the 
Advisory  Council,  at  the  above  address. 
Papers  will  be  accepted  and  included  in 
the  record  of  the  meeting  if  received  on 
or  before  June  15. 1987. 

Signed  at  Washington.  DC  this  29(b  day  of 
May.  1987 

David  M.  Walker. 

Deputy  AssistoD  I  Secretory  for  Pension  and 

Welfare  Benefits. 

fFR  Doc.  87-12580  Fited  6-3-87;  8:45  amJ 
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NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

AvaHabDfty  of  Records  Schedules  and 
Request  for  Comments 

agency:  National  Archives  and  Records 
Administration.  Office  of  Records 

Administration. 

ACTION:  Notice  of  availability  of 
proposed  records  schedules;  reqtiest  for 

comments. 

SUMMARY:  The  National  Archives  and 

Records  Administration  (NARA) 
publishes  notice  at  least  once  monthly 
of  certain  Federal  agency  requests  for 
records  disposition  authonty  (records 
schedules).  Records  schedules  identify 
records  of  sufficient  value  to  warrant 
preservation  in  the  National  Archives  of 
the  United  States.  Schedules  also 
authorize  agencies  after  a  spiecified 
period  to  dispose  of  records  lacking 
administrabve,  legal,  research,  or  other 
value.  Notice  is  published  for  records 
schedules  that  (1)  propose  the 
destruction  of  records  not  previously 
authorized  for  disposal,  or  (2)  reduce  the 
retention  penod  for  records  already 
authorized  for  disposal  NARA  invites 
public  comments  on  such  schedules,  as 
required  by  44  U.S.C.  3303a(a}., 

DATE:  Requests  for  copies  must  be 
received  in  writing  on  or  before  July  20, 
1987.  Once  the  appjraisal  of  the  records 
is  completed,  NARA  will  send  a  copy  of 
the  schedule.  The  requester  will  be 
given  30  days  to  submit  comments. 

ADDRESS:  Address  requests  for  single 
copies  of  schedules  identified  in  this 
notice  to  the  Records  Appraisal  and 
Disposition  Division  (NIR).  National 
Archives  and  Records  Administration, 
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Washington,  DC  20408.  Requesters  must 
cite  the  control  number  assigned  to  each 
schedule  when  requesting  a  copy.  The 
control  number  appears  in  parentheses 
immediately  after  the  name  of  the 
requesting  agency 

SUPPlfMENTARV  INFORMATION:  Each 
year  US.  tiovfrnmt^nt  agencies  create 
bilhons  of  records  on  paper,  film, 
magnetic  tape,  and  other  media.  In  order 
to  control  this  accumulation,  agency 
records  managers  prepare  rf^cords 
schedules  specifying  when  the  agency 
no  longer  needs  the  records  and  what 
happens  to  the  records  after  this  period. 
Some  schedules  are  comprehensive  and 
cover  all  the  records  of  an  agency  or  one 
of  its  major  subdivisions.  These 
comprehensive  schedules  provide  for 
the  eventual  transfer  to  the  National 
Archives  of  historically  valuable  records 
and  authorize  the  disposal  of  all  other 
records.  Most  schedules,  however,  cover 
records  of  only  one  office  or  program  or 
a  few  series  of  records,  and  many  are 
updates  of  previously  approved 
schedules.  Such  schedules  also  may 
include  records  that  are  designated  for 
permanent  retention. 

Destruction  of  records  requires  the 
approval  of  the  Archivist  of  the  United 
Slates.  This  approval  is  granted  after  a 
thorough  study  of  the  records  that  takes 
into  account  their  administrative  use  by 
the  agency  of  origin,  the  rights  and 
interests  of  the  Government  and  of 
private  persons  directly  affected  by  the 
Government's  activities,  and  historical 
or  other  value. 

This  public  notice  identifies  the 
Federal  agencies  and  their  subdivisions 
requesting  disposition  authority, 
includes  the  control  number  assigned  to 
each  schedule,  and  briefly  describes  the 
records  proposed  for  disposal.  The 
records  schedule  contains  additional 
information'about  the  records  and  their 
disposition.  Further  information  about 
the  disposition  process  will  be  furnished 
to  each  requester. 

Schedules  Pending  Approval 

1.  Department  of  the  Air  Force,  (Nl- 
AFU-85-7).  Facilitalive  records  relating 
to  the  development  of  Intercontinental 
Ballistic  Missiles.  The  schedule  provides 
for  the  permanent  retention  of  ICBM 
program  records. 

2.  Department  of  the  Air  Force  (Nl- 
AFU-86-46).  Records  of  system  change 
requests  for  the  base  level  Personnel 
Data  System. 

3.  Environmental  Protection  Agency, 
Office  of  Research  and  Development 
(NCl-412-85-22).  Research  and 
development  records. 

4.  Federal  Labor  Relations  Authority 
IFLRAJ,  Offices  of  the  Executive 


Director,  General  Counsel  (including 
regional  offices  of  the  PUIA). 
Administrative  Law  |udges.  Solicitor, 
Case  Management,  and  the  Federal 
Service  Impasses  Panel  and  Foreign 
Service  Impasses  Disputes  Panel  (Nl- 
146-86-1).  Administrative  records, 
publications,  and  case  files. 

5.  Department  of  Health  and  Human 
Services,  Social  Security 
Administration.  Office  of  Central 
Operations  (Nl-4r-86-2).  Case  files 
relating  to  terminated  Title  II  claims 
with  inactive  overpayment  collections. 

6.  Department  of  Health  and  Human 
Services.  Social  Security 
Administration  Office  of  Disability  (Nl- 
47-87-4).  Case  files,  reports,  and 
administrative  records  relating  to  the 
vocational  rehabilitation  reimbursement 
case  processing  system. 

7.  Department  of  Health  and  Human 
Services,  Public  Health  Service,  Food 
and  Drug  Administration  {Nl-88-e7-l). 
Revised  retention  periods  for  Notices  of 
Claimed  Investigational  Exemptions  for 
Drugs,  New  Drug  Applications. 
Abbreviated  New  Drug  Applications, 
Antibiotic  Applications,  and  Drug 
Master  Files. 

8.  Department  of  State.  Brussels 
Universal  and  International  Exhibition 
of  1958,  (Nl-43-67-1).  Facilitative  and 
administrative  materials.  (Records  of 
historical  value  are  permanent). 

9.  Department  of  the  Treasury.  Bureau 
of  Alcohol,  Tobacco  and  Firearms  (Nl- 
436-88-2).  Revisions  to  the  agency's 
comprehensive  records  schedule. 

10.  Department  of  the  Treasury. 
Internal  Revenue  Service,  (Nl-58-87^). 
Individual,  corporate  and  employer  tax 
returns  severely  damaged  in  a  fire  at  the 
Glendale  office  of  the  Los  Angeles 
District. 

Dated:  May  26. 1987. 
Frank  G.  Biuka, 

Acting  Archivist  of  the  United  States. 
[FR  Doc.  87-12596  Filed  6-2-87.  8:45  am] 
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NATIONAL  SCIENCE  FOUNDATION 

Permit  Issued  Under  the  Antarctic 
Conservation  Act;  David  Q.  AInley 

agency:  National  Science  Foundation. 
ACTION:  Notice  of  permit  issued  under 
the  Antarctic  Conservation  Act  of  197& 
Pub.  L  9S-541. 

summary:  The  National  Science 
Foundation  (NSF)  is  required  to  publish 
notice  of  permits  issued  under  the 
Antarctic  Conservation  Act  of  1978.  This 
is  the  required  notice  of  permits  issued. 


rOR  FURTHER  INFORMATKM  CONTACT: 

Charles  E.  Myers.  Permit  Office. 

Division  of  Polar  Programs,  National 

Science  Foundation.  Washington,  DC 

20550. 

SUPPLEMENTARY  INFORMATION:  On  April 

20.  1987,  the  National  Science 

Foundation  published  a  notice  in  the 

Federal  Register  of  permit  applications 

received.  A  permit  was  issued  to  the 

following  Individual  on  May  2fi.  1987: 

David  G.  Ainley 

Charles  E.  Myers, 

Pffiriit  Office.  Division  of  Polar  Pmgmms. 

\VR  Doc  87-12539  Filed  6-2-87:  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Bi-Weekly  Notice  Applications  and 
Amervdmenta  to  Operating  Licenses 
Involving  No  Significant  Hazards 
Considerations 

I.  Background 

Pursuant  to  Public  Law  (P.L)  97-415, 
the  Nuclear  Regulatory  Commission  (the 
Commission)  is  publishing  this  regular 
bi-weekly  notice.  PL  97-415  revised 
section  189  of  the  Atomic  Energy  Act  of 
1954,  as  amended  (the  Act),  to  require 
the  Commission  to  publish  notice  of  any 
amendments  issued,  or  proposed  to  be 
issued,  under  a  new  provision  of  section 
189  of  the  Act.  This  provision  grants  the 
Commission  the  authority  to  issue  and 
make  immediately  effective  any 
amendment  to  an  operating  license  upon 
a  determination  by  the  Commission  that 
such  amendment  involves  no  significant 
hazards  consideration,  notwithstanding 
the  pendency  before  the  Commission  of 
a  request  for  a  hearing  from  any  person. 

This  bi-weekly  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  be  issued  from  May  11, 
1987.  through  May  20. 1987.  The  last  bi- 
weekly notice  was  published  on  May  20, 
1987  (52  FR  18970). 

NOTICE  OF  CONSIDERA-nON  OF 
ISSUANCE  OF  AMENDMENT  TO 
FACILITY  OPERATING  UCENSE  AND 
PROPOSED  NO  SIGNIFICANT 
HAZARDS  CONSIDERATION 
DETERMINATION  AND 
OPPORTUNITY  FOR  HEARING 

The  Commission  has  made  a  proposed 
determination  that  the  following 
amendment  requests  involve  no 
significant  hazards  consideration.  Under 
the  Commissions  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendments  would  not  (1)  involve  a 
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significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination.  The  Commission  will  not 
normally  make  a  final  determination 
unless  it  receives  a  request  for  a 
hearing. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  and  Procedures 
Branch,  Division  of  Rules  and  Records, 
Office  of  Administration.  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555.  and  should  cite  the 
publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
Room  4000.  Maryland  National  Bank 
Building.  7735  Old  Georgetown  Road. 
Bethesda,  Maryland  from  8:15  a.m.  to 
5:00  p.m.  Copies  of  written  comments 
received  may  be  examined  at  the  NRC 
Public  Document  Room,  1717  H  Street. 
NW.,  Washington.  DC.  The  filing  of 
requests  for  hearing  and  petitions  for 
leave  to  intervene  is  discussed  below. 

By  July  6, 1987,  the  licensee  may  file  a 
request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Requests  for  a 
hearing  and  petitions  for  leave  to 
intervene  shall  be  filed  in  accordance 
with  the  Commission's  "Rules  of 
FVaclice  for  Domestic  Licensing 
Proceedings  "  in  10  CFR  Part  2.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 


why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  involves  a  significant 
hazards  consideration,  any  hearing  held 
would  take  place  before  tlie  issuance  of 
any  amendment. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 


However,  should  circumstances  change 
during  the  notice  period  such  that  failure 
to  act  in  a  timely  way  would  result,  for 
example,  in  derating  or  shutdown  of  the 
facility,  the  Commission  may  issue  the 
license  amendment  before  the 
expiration  of  the  30-day  notice  period, 
provided  that  its  final  determination  is 
that  the  amendment  involves  no 
significant  hazards  consideration.  The 
final  determination  will  consider  all 
public  and  State  comments  received 
before  action  is  taken.  Should  the 
Commission  take  this  action,  it  will 
publish  a  notice  of  issuance  and  provide 
for  opportunity  for  a  hearing  after 
issuance.  The  Commission  expects  that 
the  need  to  take  this  action  will  occur 
very  infrequently. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  DC  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  PuWic 
Document  Room,  1717  H  Street.  NW., 
Washington,  DC,  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  promptly  so 
inform  the  Commission  by  a  toll-free 
telephone  call  to  Western  Union  at  (800) 
325-6000  (in  Missouri  (800)  342-6700). 
Tlie  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
3737  and  the  following  message 
addressed  to  [Project  Director): 
petitioner's  name  and  telephone 
number  date  petition  was  mailed:  plant 
name;  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel-Bethesda,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC,  20555.  and  to  the  attorney  for  the 
licensee. 

Nonfimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board,  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  factors  specified  in  10  CFR 
2.714(a)(l)(i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  1717  H  Street.  NW.. 
Washington.  EKD.  and  at  the  local  public 
document  room  for  the  particular  facility 
involved. 
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Arizona  Public  Service  Company,  et  al- 
Docket  No».  STN  50-528.  STN  50-529. 
and  STN  50-530.  Palo  Verde  Nuclear 
Generating  Station  (PVNGS).  Units  1,  2 
and  3  Maricopa  County,  Arizona 

Dute  of  amendment  request.  May  4, 
1987 

Brief  description  of  amendment 
request:  The  proposed  amendments 
consist  of  proposed  changes  to  the 
Technical  Specifications  (Appendix  A  to 
Facility  Operating  License  Nos.  NPF-41 
for  PVNGS.  Unit  1.  NPF-51  for  PVNGS. 
Unit  2.  and  NPF-65  for  PVNGS.  Unit  3). 
Technical  Specification  2.2  includes 
Table  2.2-1  which  lists  a  number  of 
reactor  protection  instrumentation  trip 
setpoint  limits.  Included  in  the  list  are 
the  trip  setpoints  for  the  variable 
overpower  trip  (VOPT)  expressed  in 
terms  of  settings  for  band,  ceiling  and 
rate.  The  purpose  of  the  VOPT  is  to 
protect  the  reactor  core  during  rapid 
positive  reactivity  excursion  events. 
Notation  (8)  of  Table  2.2-1  defines 
band,  ceiling  and  rate.  Notation  (8) 
currently  states  that  there  are  no 
restrictions  on  the  rate  at  which  the 
variable  overpower  trip  setpoint  can 
decrease.  The  proposed  change  to  Table 
2.2-1  would  provide  a  lower  limit  of  5% 
per  second  foT  the  rate  at  which  the 
variable  overpower  trip  setpoint  can 
decrease.  In  addition,  the  proposed 
change  would  clarify  the  definition  of 
band  by  including  the  words  "steady 
state"  with  the  term  "input  signal"  so 
that  the  band  would  be  defined  as  the 
amount  by  which  the  trip  setpoint  is 
above  the  steady  state  input  signal. 
Basis  for  Proposed  No  Significant 
Hazards  Consideration  Determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92.  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
considerations  if  operation  of  the  facility 
in  accordance  with  a  proposed 
amendment  would  not:  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  (2)  Create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
Involve  a  significant  reduction  in  a 
margin  of  safety. 

A  discussion  of  the  proposed  change, 
as  it  relates  to  these  standards  is 
presented  below. 

Standard  1-lnvolve  a  Significant 
Increase  in  the  Probability  or 
Consequences  of  an  Accident 
Previously  Evaluated 

The  VOPT  reactor  trip  is  credited  for 
providing  a  reactor  trip  for  several 
design  basis  events  at  PVNGS.  Among 


the  events  that  credit  the  VOPT  as  the 
primary  trip  are  the  Control  Element 
Assembly  (CKA)  ejection  events  and  the 
CEA  withdrawal  from  low  power  event. 
Additionally,  the  VOFF  reactor  trip  is  a 
backup  trip  for  feedwater  line  break 
events.  The  CEA  ejection.  CEA 
withdrawal  and  feedwater  line  break 
events  are.  in  all  cases,  initiated  from 
steady-stale  conditions  and  these  events 
all  involve  an  increase  in  reactor  power 
from  this  steady-state  condition. 
Therefore,  the  rate  of  decrease  of  the 
VOPT  trip  setpoint  is  not  relevant  to  any 
of  these  events.  Therefore,  the 
probabihty  or  consequences  of  an 
accident  previously  evaluated  will  not 
be  significantly  increased. 

StandurtJ  2  Create  the  Possibility  of  a 
New  or  Difftfrfnt  Kind  of  Accident  from 
any  Accident  Previously  Evaluated 

The  proposed  change  to  the  Technical 
Specifications  is  an  additional  limitation 
to  the  downward  reset  rate  of  the  VOPT 
trip  setpoint.  The  addition  of  the  words 
"steady  state"  in  the  definition  of  band 
given  in  Table  Notation  (8)  is  a 
clarification  which  ii  consistent  with  the 
intent  of  the  VOPT  trip  function.  These 
changes  have  no  adverse  impact  on  the 
plant  operating  conditions  or 
characteristics.  Therefore,  these 
proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
analyzed. 

Standard 3-lnvolve  a  Significant 
Reduction  in  a  Margin  of  Safety 

The  bases  section  of  tne  Technical 
Specifications  stales  that  the  VOPT  trip 
function  is  provided  to  protect  the 
reactor  core  in  the  event  of  a  rapid 
positive  reactivity  addition  excursion. 
The  decrease  rate  of  the  VOPT  trip 
setpoint  has  no  effect  on  the  CEIA 
ejection.  CEA  withdrawal,  or  feedwater 
line  break  events  since  all  of  these 
events  are  characterized  by  power 
increases  from  a  steady  state  condition. 
Therefore,  this  proposed  Technical 
Specifi-cation  change  will  not  involve  a 
significant  reduction  in  a  margin  of 
safety. 

The  staff  has  reviewed  the  licensee's 
no  significant  hazards  consideration 
determination  and  agrees  with  the 
licensees'  analysis. 

Accordingly,  the  Commission  has 
proposed  to  determine  that  the  above 
change  does  not  involve  a  significant 
hazards  consideration. 

Local  Public  Document  Room 
location:  Phoenix  Public  Library, 
Business.  Science  and  Technology 
Department.  12  East  McDowell  Road, 
Phoenix,  Arizona  85004. 

Attorney  for  licensees:  Mr.  Arthur  C. 
Gehr,  Snell  ft  Wilmer.  3100  Valley 
Center,  Phoenix.  Arizona  85007. 


NRC  Project  Director  George  W. 
Knighton 

Arizona  Public  Ser\ice  Company,  et  al., 
Docket  Nos.  STN  50-528,  STN  50-529. 
and  STN  50-530.  Palo  Verde  Nuclear 
Generating  Station  (PVNGS).  Units  1.  2 
and  3  Maricopa  County,  Arizona 

Date  of  amendment  request:  May  8. 
1987 

Brief  description  of  amendment 
request- The  proposed  amendments 
consist  of  a  proposed  change  to  the 
Technical  Specifications  (Appendix  A  to 
Facility  Operating  License  Nos.  NPF-41 
for  PVNGS.  Unit  1,  NPK-51  for  PVNGS, 
Unit  2,  and  NPF-65  for  PVNGS,  Unit  3). 

Technical  Specification  3.0.3,  stales  in 

part, 

'when  a  bmifing  Condition  for  Operation 
is  not  met.  except  as  provided  in  the 
associated  ai  tion  requii^ments.  within  1 
hour,  action  shall  t>e  miiitited  to  place  the 
Unit  in  a  mode  in  whicJi  the  specification 
does  not  apply  by  plm  ihr  it.  as  applicable,  in: 

1  Al  least  HOT  STA.NDBY  within  6  hours. 

2.  At  least  MOT  SHUTDOWN  within  the 
following  6  hours,  and 

3.  Al  least  COIJ)  SHUTDOWN  within  the 
subsequent  24  hours." 

The  proposed  amendment  would 
change  this  part  of  the  specification  to 
read: 

1.  At  least  hot  standby  within  6  hours, 
and 

2.  At  least  cold  shutdown  within  the 
following  30  hours. 

The  reason  for  the  proposed  change  is 
that  a  reduction  of  reactor  coolant 
system  (RCS)  temperature  causes  the 
volume  of  the  water  in  the  RCS  to  be 
reduced.  In  order  to  keep  the  pressurizer 
at  its  proper  level,  water  has  to  be 
added  to  the  RCS,  via  the  positive 
displacement  charging  pumps.  The 
charging  pumps  have  a  fixed  rate  of 
flow  which  limits  the  rate  of  makeup  to 
the  RCS.  which  is  less  than  required  to 
makeup  for  volume  reduction  to  assure 
that  hot  shutdown  can  be  achieved 
within  6  hours. 

Basis  for  Proposed  No  Significant 
Hazards  Consideration  Determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92.  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
considerations  if  operation  of  the  facility 
in  accordance  with  a  proposed 
amendment  would  not;  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  (2)  Create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
Involve  a  significant  reduction  in  a 
margin  of  safety. 


A  discussion  of  the  proposed  change, 
us  it  relates  to  these  standards  is 
presented  below. 

Standard  }- Involve  a  Significant 
Increase  in  the  Probability  or 
Consequences  of  an  Accident 
Previously  Evaluated 

The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability 
or  consequences  of  an  accident 
previously  evaluated  because  the 
proposed  change  does  not  alter  the 
current  design  or  operation  of  the 
facility.  The  change  is  proposed  to  avoid 
the  possibility  of  the  pressurizer  heaters 
becoming  uncovered  during  cooldown. 
The  charging  pumps  have  a  fixed  rate  of 
flow  which  limits  the  rate  of  makeup  to 
the  RCS.  The  6  hour  requirement  to  be  in 
hot  shutdown  is  a  time  based  on  a 
typical  reactor  coolant  system  size  and 
pump  flow.  PVNGS  reactor  coolant 
system  has  a  larger  volume  than  other 
CE  designs  with  the  normal  charging 
pump  size.  Therefore,  to  cool  the 
PVNGS  system  down  within  the  current 
limits  of  Specification  3.0.3  is  not 
possible  if  a  Unit  is  in  hot  standby  at  full 
operating  temperature  and  pressure,  and 
one  of  the  three  charging  pumps  is  not 
operating.  Changing  LCO  3.0.3,  as 
proposed  would  allow  30  hours  to 
cooldown  from  hot  standby  to  cold 
shutdown,  which  is  not  an  increase  over 
what  is  presently  allowed.  The  proposed 
change  would  provide  the  flexibility  to 
safely  cooldown  RCS. 

Standard  2-Create  the  Possibility  of  a 
New  or  Different  Kind  of  Accident  from 
any  Accident  Previously  Evaluated 

"The  proposed  amendment  will  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated  because 
the  proposed  amendment  does  not  vary, 
effect  or  provide  any  physical  changes 
to  the  facility.  The  proposed  change 
would  allow  plant  cooldown  from  Mode 
3  (approximately  565T)  to  Mode  5 
(approximately  ZIOT)  within  the 
allowable  time  directed  by  Specification 
3.0.3. 

Standard  3-Involve  a  Significant 
Reduction  in  a  Margin  of  Safety 

The  requested  amendment  does  not 
involve  a  significant  reduction  in  a 
margin  of  safety  because  the  proposed 
change  does  not  affect  the  design  basis 
of  the  plant.  The  design  basis  of  the 
plant  requires  two  of  the  three  charging 
pumps  to  be  operable.  With  only  two 
charging  pumps  operating,  makeup 
water  can  not  be  supplied  fast  enough  to 
allow  cooling  of  the  RCS  from  hot 
standby  to  hot  shutdown  in  6  hours. 
Since  it  has  been  demonstrated  that 
PVNGS  cannot  meet  this  requirement 
under  certain  conditions,  the  requested 
change  would  allow  a  safe  RCS 


cooldown  while  preserving  the  30  hours 
required  to  cooldown  from  hot  standby 
to  cold  shutdown.  Therefore,  the 
proposed  change  does  not  involve  a 
significant  reduction  in  a  margin  of 
safety. 

The  staff  has  reviewed  the  licensees' 
no  significant  hazards  consideration 
determination  and  agrees  with  the 
licensees'  analysis. 

Accordingly,  the  Commission  has 
proposed  to  determine  that  the  above 
change  does  not  involve  a  significant 
hazards  consideration. 

Local  Public  Document  Room 
location:  Phoenix  Public  Library. 
Business,  Science  and  Technology 
Department,  12  East  McDowell  Road, 
Phoenix.  Arizona  85004. 

Attorney  for  licensees:  Mr.  Arthur  C. 
Gehr,  Snell  &  Wilmer,  3100  Valley 
Center,  Phoenix,  Arizona  85007. 

NRC  Project  Director  George  W. 
Knighton 

Carolina  Power  &  Light  Company.  North 
Carolina  Eastern  Municipal  Power 
Agency.  Docket  No.  50-400.  Shearon 
Harris  Nuclear  Power  Plant,  Wake 
County.  North  Carolina 

Date  of  amendment  request:  May  14, 
1987 

Description  of  amendment  request' 
The  amendment  would  modify 
Technical  Specification  (TS)  Table  3.3- 
11.  "Radioactive  Liquid  Effluent 
Monitoring  Instrumentation. "  by  adding 
an  action  statement  to  the  Secondary 
Waste  Sample  Tank  Discharge  Monitor 
to  allow  continuous,  as  well  as  batch, 
release  of  secondary  waste  liquid 
effluents.  TS  Table  4.3-8,  "Radioactive 
Effluent  Monitoring  Instrumentation 
Surveillance."  would  also  be  modified 
by  adding  a  monthly  source  check 
requirement  of  the  Secondary  Waste 
Sample  Tank  Discharge  Monitor  when 
the  Secondary  Waste  System  is  in  the 
continuous  release  mode.  Moreover,  TS 
Table  4.11-1,  "Radioactive  Liquid  Waste 
Sampling  and  Analysis  Program,"  would 
be  modified  to  identify  the  required 
sampling  and  analysis  of  liquid  effluent 
when  the  Secondary  Waste  Water 
System  is  in  the  continuous  release 
mode. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  determination  exists 
as  stated  in  10  CFR  50.92(c).  A  proposed 
amendment  to  an  operating  license 
involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 


evaluated:  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  change  would  allow 
continuous,  as  well  as  batch,  release  of 
secondary  waste  liquid  effluents  and 
involve  procedural  changes  associated 
with  the  release  of  the  above  cited 
effluents.  These  procedural  changes  and 
the  continuous  release  of  these  liquid 
effluents  would  not  change  the 
consequences  of  any  previously 
analyzed  accident  because  the  only 
change  is  the  method  of  release. 
Moreover,  the  monitoring 
instrumentation  associated  with  the 
release  of  these  effluents  is  not  used  in 
the  initiation  or  mitigation  of  previously 
analyzed  accidents.  The  licensee 
concluded  that  the  proposed  amendment 
does  not  involve  a  significant  increase 
in  the  probability  or  consequences  of 
accidents  previously  evaluated  and  the 
staff  concurs. 

The  proposed  amendment  to  allow  the 
provision  to  continuously  release  the 
liquid  effluent  would  not  create  a  new  or 
different  accident  not  previously 
considered  because  the  only  change  is 
the  method  of  release.  The  licensee 
concluded  that  the  proposed  change, 
does  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
accident  previously  evaluated  and  the 
staff  concurs. 

Because  the  liquids  being  released  by 
the  batch  or  the  continuous  release 
mode  are  the  same  liquids,  the  stafT 
concurs  with  the  licensee's  conclusion 
that  proposed  amendment  does  not 
involve  a  significant  reduction  in  a 
margin  of  safety. 

Accordingly,  the  Commission 
proposes  to  determine  that  this  change 
does  not  involve  a  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Richard  R.  Harrison  Library, 
1313  New  Bern  Avenue,  Raleigh,  North 
Carolina. 

A  ttomey  for  Licensee:  Thomas  A. 
Baxter,  Esq.,  Shaw.  Pittman,  Potts  and 
Trowbridge.  2300  N  Street,  NW., 
Washington,  DC  20037 

NRC  Project  Director  Elinor  G. 
Adensam 

Commonwealth  Edison  Company. 
Docket  No.  50-373  and  50-374.  La  Salle 
County  Station,  Unit  1  and  2,  La  Salle 
County.  Illinois 

Dates  of  amendments  request 
January  19, 1987  and  as  supplemented 
by  letter  dated  February  24, 1987 

Description  of  amendments  request 
The  proposed  amendments  to  Operating 
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License  No  NPF  11  and  Operating 
Ijcense  No.  NPF18  would  revise  the  L.a 
Salle  Units  1  and  2  Technical 
Specifications  to  allow  th«  continued 
operation  of  nnf  unit  for  a  penod  of 
seven  days,  while  the  common  plant 
Division  1  dicsel  generator.  "0'  .  is  out  of 
service  for  the  performance  of  certain 
Technical  Specification  (TS) 
surveillance  requirements,  without 
requiring: 

1.  The  offsile  A.C.  electrical  power 
sources  and  other  operable  diesels  to  be 
tested  immediately  and  every  eight 
hours,  thereafter. 

2.  The  operating  unit  to  be  shutdown 
after  72  hours  when  the  "0"  diesel 
generator  is  taken  out  of  service  for 
performance  of  the  above  surveillances. 

These  TS  surveillances  requirements 
are:  TS  4.8.1. 1.2d.l  which  involves 
disassembly  and  inspection  of  the  diesel 
generator,  and  TS  4.8.1.1.2f.l,  which 
involves  draining  and  cleaning  of  the 
diesel  fuel  oil  storage  tank. 

These  changes  would  only  be  applied 
to  cases  involving  pre-planned 
preventative  maintenance  activities. 
Experience  has  shown  that  performance 
of  either  surveillance  requirement 
4.8.1.1.2d.l  or4.8.1.1.2f.l  requires  longer 
than  the  72  hours  which  is  allowed  by 
the  present  Technical  Specifications. 

The  licensee  has  concluded  that  the 
proposed  changes  will  not  endanger  the 
health  and  safety  of  the  public  provided 
that  the  following  conditions  are  met 
before  the  "O"  diesel  generator  is  taken 
out  of  service  for  completion  of  either 
surveillance  requirement  4.8.1.1.2d.l  or 
4.8.1.1.2f.l: 

1.  One  of  the  units  must  be  in  cold 
shutdown,  refueling  or  defueled. 

2.  Within  48  hours  prior  to  removing 
the  "0"  diesel  generator  from  service, 
surveillance  required  by  TS  4.8.1.1.1a 
and  TS  4.8.1. 1.2a.4  must  be  successfully 
completed  for  the  offsite  power  circuits 
and  for  the  "lA "  and  ■•2A"  diesel 
generators.  These  TSs  determine 
operability  of  the  diesel  generators  and 
verify  the  diesels  can  start  from  ambient 
conditions. 

3.  No  maintenance  is  performed  on  the 
offsite  power  circuits  or  the  "lA"  and 

'2A"  diesel  generators  while  "0"  diesel 
generator  is  out  of  service.  This  will  be 
controlled  by  a  procedure  to  be  written 
prior  to  invoking  the  Technical 
Specification  change. 

4.  Technical  Specification  surveillance 
requirement  4.8.1.1.1a  is  performed  daily 
to  determine  correct  breaker  alignment 
and  indicated  power  availability. 

5.  The  control  circuit  for  the  unit 
cross-tie  circuit  breakers  between  buses 
142Y  and  242Y  are  temporarily  modified 
to  allow  the  breakers  to  be  closed  with  a 
diesel  generator  feeding  one  of  the 


busfs  A  procedure  will  be  in  place  for 
administering  this  cross-tte  This  cross- 
tie  procedure  for  circuit  breakers  will 
control  the  loads  carried  on  the  two 
buses  to  ensure  the  diesel  jjenerator 
does  not  become  overloaded  from  non- 
essential loads  This  ensures  sufficient 
margin  to  carry  the  engineering  safety 
feature  design  loads  and  ensures  the 
design  basis  for  the  Final  Safety 
Analyses  Report  accident  analysis  is 
maintained. 

In  the  event  that  the  above  conditions 
cannot  be  met.  the  appropnate 
Technical  Specification  action  statement 
requirements  will  be  met. 

In  addition,  the  licensee  is  requesting 
the  deletion  of  temporary  Technical 
Specifications.  These  temporary 
changes  are  no  longer  required. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  no 
significant  hazards  consideration  exists 
as  stated  in  10  CVK  50.92(c).  A  proposed 
amendment  to  an  operating  ficense  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
an  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safely. 

The  licensee  has  determined,  and  the 
NRC  staff  agrees,  that  the  proposed 
amendment  will  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated  because 
in  the  event  of  a  loss  of  offsite  power 
with  the  "0"  diesel  inoperable  for  this 
period  sufficient  onsite  power  is 
available  that  even  with  a  single  active 
failure  the  operating  unit  can  be  safely 
shutdown. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated  because 
emergency  power  is  still  available  to 
those  systems  required  to  mitigate 
accidents  evaluated  in  the  Final  Safety 
Analysis  Report 

3.  Involve  a  significant  reduction  in 
the  margin  of  safety  because  the 
probability  of  a  loss  of  offsite  power,  in 
addition  to  a  remaining  diesel  generator 
failure  occurring  during  this  period  of 
surveillance,  is  sufficiently  small  to 
reasonably  assure  the  health  and  safety 
of  the  public. 

Accordingly,  the  Commission 
proposes  to  determine  that  the  proposed 
changes  to  the  Technical  Specifications 


involve  no  significant  hazards 
considerations 

LocaJ  Public  Document  Room 
location:  Public  Library  of  Illinois  Valley 
Community  College.  Rural  Route  No.  1. 
Oglesby.  Illinois  61348 

Attorney  for  licensee:  Isham.  Lincoln 
and  Beale  Suite  840.  1120  Connecticut 
Avenue.  NW..  Washington.  DC  20038 

NRC  Project  Director:  Daniel  R. 
Muller 

Detroit  Edison  Company,  Docket  No.  50- 
341,  Fermi-2,  Monroe  County,  Michigan 

Date  of  amendment  request:  March  6. 
1987.  as  supplemented  May  1,  1987 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Fermi  2  Operating  License  No.  NPF- 
43  Plant  Technical  Specification  to 
delete  fire  protection  requirements  from 
the  Technical  Specifications  as 
recommended  by  NRC  Generic  Letter 
86-10  entitled,  "Implementation  of  Fire 
Protection  Requirements,"  dated  April 
24. 1986.  The  fire  protection 
requirements  would  be  transferred  from 
the  Technical  Specifications  to  the 
Fermi-2  Final  Safety  Analysis  Report 
(FSAR)  and  thus  fire  protection 
reporting,  commitments  and  program 
changes  would  be  transferred  from  the 
jurisdiction  of  10  CFT^  50.73  and  10  CFR 
50.90  to  10  CFR  50.59  and  10  CFR 
50.71(e).  respectively. 

The  change  would  also  amend  License 
Condition  2  C(9)  of  Operating  License 
No.  NPF-43  to  substitute  subitems  (a), 
(b)  and  (c)  with  the  license  condition 
wording  stated  in  Generic  Letter  86-10, 
and  delete  subilem  (d)  since  all  actions 
related  to  the  independent  alternate 
shutdown  system  installation  and 
operation  have  been  completed  by  the 
licensee. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  no 
significant  hazards  consideration  exists 
(10  CFR  50.92(c)).  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee  has  determined  that  the 
proposed  amendment  to  Operating 
License  No.  NPF-43  and  the  Technical 
Specifications,  deleting  the  fire 


protection  requirements  currently 
specified  therein: 

1.  does  not  involve  a  significant 
increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated  because  the  proposed  change 
does  not  involve  a  physical  modification 
to  the  plant,  or  a  change  to  any  safety 
system,  or  a  change  in  the  fire  protection 
program  accepted  by  the  Commission 
prior  to  plant  licensing.  The 
administrative  concept,  recommended  in 
Generic  Letter  88-10.  of  concurrently 
removing  the  fire  protection 
requirements  from  the  Plant  Technical 
Specifications  and  incorporating  them 
into  the  Fermi-2  FSAR  will  also  not 
affect  or  have  any  impact  on  the 
functioning  of  the  fire  protection 
program,  which  will  continue  to  be 
maintained.  In  addition,  the  proposed 
change  will  not  confiict  with  the 
requirements  of  the  plant's  operating 
license. 

2.  does  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  accident  previously  evaluated 
because,  as  is  stated  in  Item  1.  above, 
the  proposed  change  is  administrative  in 
nature  and  will  not  affect  the  plant 
accident  analyses  documented  in  the 
FSAR,  or  the  operation  or  the  functions 
of  any  safety-related  plant  equipment. 
The  fire  protection  program  found 
acceptable  by  the  Commission  prior  to 
issuance  of  the  Fermi-2  operating  license 
will  continue  to  be  maintained. 

3.  does  not  involve  a  significant 
reduction  in  the  margin  of  safety 
because  the  incorporation  of  the  fire 
protection  requirements  into  the  Fermi-2 
FSAR  will  not  decrease  the  level  of  fire 
protection  in  the  plant.  In  effect,  the 
proposed  change  would  increase  the 
margin  of  safety  since  all  fire  protection 
requirements  and  related  FSAR 
commitments  would  be  contained  in  a 
single  document  ensuring  the  uniform 
enforcement  of  the  fire  protection 
requirements.  Any  future  fire  protection 
requirement  change  would  continue  to 
be  evaluated  in  accordance  with  the 
provisions  of  10  CFR  50.v59. 

The  Commission  agrees  with  the 
licensee's  determinations  and  proposes 
to  determine  that  the  requested 
amendment  to  the  Operating  License 
and  Technical  Specifications  does  not 
involve  a  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Monroe  County  Library 
System.  3700  South  Custer  Road. 
Monroe.  Michigan  48161. 

Attorney  for  the  licensee:  John  Flyna 
Esq..  Detroit  Edison  Company,  2000 
Second  Avenue,  Detroit.  Michigan  48226. 

NRC  Project  Director:  Martin  J. 
Virgilio.  Acting 


Florida  Power  and  light  Company,  et  aL, 
Docket  No.  S0-38S,  St  Lucie  Plant,  Unit 
No.  2,  St  Lucie  County,  Florida 

Date  of  amendment  request:  April  1, 
1987 

Description  of  amendment  request: 
The  Unit  No.  2  Technical  Specifications 
currently  contain  tables  which  identify 
safety-related  hydraulic  snubbers  and 
safety-related  mechanical  snubbers.  The 
snubbers  ensure  that  the  structural 
integrity  of  the  reactor  coolant  system 
and  all  other  safety-related  systems  is 
maintained  during  and  following  a 
seismic  or  other  event  initiating  dynamic 
loads. 

The  Commission  issued  Generic  Letter 
84-13  entitled  "Technical  Specifications 
for  Snubbers"  on  May  3, 1984.  The 
Generic  Letter  stated  that  the  staff 
reassessed  the  inclusion  of  snubber 
listings  within  the  technical 
specifications  and  concluded  that  such 
listings  are  not  necessary  provided  the 
snubber  technical  specification  is 
modified  to  specify  which  snubbers  are 
required  to  be  operable.  The  licensee 
proposes  to:  (1)  delete  Table  3.7-2a 
which  identifies  safety  related  hydraulic 
snubbers  and  Table  3.7-2b  which 
identifies  safety-related  mechanical 
snubbers;  (2)  modify  the  technical 
specification  wording  in  various 
locations  to  state  safety-related 
snubbers  are  required  to  be  operable;  (3) 
maintain  the  actual  listings  in  a  separate 
document,  and  (4)  implement  any 
changes  in  snubber  quantities,  types  or 
locations  as  a  change  to  the  facility 
under  the  Commission's  regulation  10 
CFR  50.59. 

In  addition  to  the  above  changes,  the 
licensee  also  proposed  to  remove  a 
snubber  related  requirement  that  is 
outdated.  This  change  would  delete  the 
first  inservice  visual  inspection 
requirement  which  has  already  been 
fulfilled. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  considerations  exists 
as  stated  in  10  CFR  50.92(c).  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  Create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
Involve  a  significant  reduction  in  a 
margin  of  safely. 

The  licensee  addressed  the  above 
three  standards  in  the  amendment 


application.  In  regard  to  the  first 
standard,  the  licensee  provided  the 
following  analysis: 

The  changes  being  proposed  by  FPL  are 
administrative:  they  do  not  affect 
assumptions  contained  in  plant  safety 
analyses,  nor  do  they  affect  Technical  " 

Specifications  that  do  preserve  safety 
analysis  assumptions  Safety  related 
snubbers  will  continue  to  be  controlied  and 
surveilled  according  to  Technical 
Specifications  Changes  in  snubber 
quantities,  types,  or  locations  would  be  a 
change  to  the  facility  and  would  be 
adequately  controlled  per  the  provisions  of  10 
CFR  50.59,  TTierefore,  the  proposed  changes 
do  not  affect  the  probability  or  consequences 
of  accidents  previously  analyzed 

In  connection  with  the  second 
standard,  the  licensee  states  that: 

,  ,  .  the  changes  being  proposed  by  FPL  are 
administrative;  they  will  not  lead  to  physical 
modifications  These  changes  do  not  add  to. 
delete  from,  the  total  number  of  plant 
snubbers  available  to  provide  dynamic  load 
support  during  and  following  a  seismic  event 
or  other  initiating  dynamic  loads.  Therefore, 
the  proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident. 

Regarding  the  third  standard,  the 
licensee  states  that: 

. .  .  the  changes  being  proposed  by  FPL  are 
administrative,  they  do  not  modify  the  safety 
margins  defined  in  and  maintained  by  the 
Technical  Specifications  The  NRC  has 
concluded  that  snubber  listings  are  not 
necessary  pro\'ided  the  snubber  Technical 
Specification  specifies  which  snubbers  arc 
required  to  be  OPERABLE.  The  snubber  LCO 
has  been  clanfied  to  show  that  all  safety 
related  snubbers  must  be  OPERABLE.  This 
change  does  not  involve  a  significant 
reduction  in  a  margin  of  safety  since:  1)  the 
LCO  clearly  specifies  which  snubbers  are 
required  to  be  OPERABLE,  and  2)  the 
snubber  listing  will  be  maintained  via 
controlled  documents. 

The  staff  has  reviewed  the  licensee's 
no  significant  hazards  consideration 
determination  analysis.  Based  on  this 
review,  we  agree  with  the  licensee  that 
the  proposed  amendment  does  not 
involve  an  increase  in  the  probability  or 
consequences  of  events  previously 
evaluated  and  that  the  proposed 
amendment  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 
Likewise,  the  margin  of  safety  will  not 
be  reduced. 

The  listing  of  safety-related  snubbers 
in  the  Technical  Specifications  will  be 
moved  to  another  document  and 
controlled  under  10  CFR  50.59.  The 
proposed  technical  specifications  make 
it  clear  that  safety-related  snubbers  are 
required  to  be  operable.  In  addition,  the 
removal  of  an  outdated  requirement  is 
administrative  in  nature. 

Based  upon  the  above  discussion,  the 
staff  proposes  to  determine  that  the 
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proposed  changes  do  not  involve  a 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Indian  River  Junior  College 
Library,  3209  Virginia  Avenue,  Fort 
Pierce.  Florida  33450 

Attorney  for  licensee:  Harold  F.  Reis. 
Esquire,  Newman  and  Holtzinger,  1615  L 
Street,  NW.,  Washington,  DC  20036 

NRC  Project  Director:  Lester  S. 
Rubenslein 

Georgia  Power  Company,  Oglethorpe 
Power  Corporation,  Municipal  Electric 
Authority  of  (ieor^ia.  City  of  Dalton, 
Georsia,  Docket  No.  50-321,  Edwin  \. 
Hatch  Nuclear  Plant.  Unit  1.  Appling 
County.  Georgia 

Dates  of  amendment  request' 
February  6, 1987  and  May  8, 1987 

Description  of  amendment  request- 
The  amendment  request  dated  February 
6. 1987  was  previously  noticed  (52  FR 
9568.  March  25, 1987).  The  licensee's 
request  of  February  6, 1987,  proposed  to 
reduce  the  Technical  Specification  (TS) 
limits  on  the  sodium  pentaborate 
solution  in  the  Standby  Liquid  Control 
System  (SLCS)  to  reflect  the  use  of 
sodium  pentaborate  enriched  in  the 
i.sotope  Boron-10.  During  its  preliminary 
review,  the  staff  concluded  that  the 
revised  TS  limits  proposed  by  the 
licensee  were  acceptable,  but  that  the 
TS  needed  to  be  further  revised  to 
require  a  periodic  check  of  the  isotope 
concentration  of  Boron-10  in  the  sodium 
pentaborate  solution.  This  matter  was 
discussed  with  representatives  of  the 
licensee  and.  on  May  8. 1987.  the 
licensee  supplemented  its  initial  request 
by  proposing  to  add  an  additional 
surveillance  requirement  to  TS  4. 4. A. 2 
which  requires  that  prior  to  startup  for 
each  operating  cycle,  the  sodium 
pentaborate  enrichment  be  analyzed  to 
verify  that  it  is  within  prescribed  limits. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
signiHcant  hazards  consideration  exists 
(10  CFR  50.92(c)).  A  proposed 
amendment  to  an  operating  license  for  a 
facility  Involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  or  (2)  create  the  possibility  of 
new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  additional  TS  change  merely 
provides  added  assurance  that  the 

sodium  pentaborate  solution  contains  an 

adequate  quantity  of  Boron-10  for  the 


SLCS  to  accomplish  its  designed 
function.  It  therefore  does  not  (1)  involve 
a  significant  increase  in  the  probability 
or  consequences  of  an  accident 
previously  evaluated;  (2)  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated:  or  (3)  involve  a  significant 
reduction  in  a  margin  of  safety. 

Therefore,  the  Commission  has  made 
a  proposed  determination  that  the 
amendment  application  does  not  involve 
a  significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Appling  County  Public  Library, 
301  City  Hall  Drive,  Baxley,  Georgia 
31513 

Attorney  for  licensee:  Bruce  W. 
Churchill,  Esquire,  Shaw.  Pittman.  Potts 
and  Trowbridge,  2300  M  Street.  NW.. 
Washington,  DC  20037 

NRC  Project  Director:  B.J.  Youngblood 

Georgia  Power  Company,  Oslethorpe 
Power  Corporation,  Municipal  Electric 
Authority  of  Georgia,  City  of  Dalton, 
Ceorsia,  D<K:ket  Nos.  50-321  and  50-366, 
Edwin  I.  Hatch  ,Nuclear  Plant,  Units  1 
and  2.  Appling  County.  Georgia 

Date  of  amendment  request:  March  27, 
1987 

Description  of  amendment  request: 
The  amendment  would  modify  the 
differential  pressure  instrument 
setpoints  for  the  core  spray  sparger  in 
the  Unit  1  and  Unit  2  Technical 
Specifications  (TS)  to  "less  than  or 
equal  to  3.1  psid  greater  (less  negative) 
than  the  normal  indicated  pressure 
differential  at  rated  core  power  and 
flow."  This  would  be  a  new  setpoint  for 
the  Unit  1  TS  which  currently  do  not 
have  a  setpoint,  and  a  change  to  the 
setpoint  value  given  in  the  current  Unit  2 
TS.  The  differential  pressure 
instrumentation  provides  no  trip 
function,  but  alarms  to  alert  the  plant 
operators  to  a  possible  break  in  the  core 
spray  sparger  piping.  A  footnote  would 
be  added  to  the  table  in  which  the 
setpoint  value  appears  in  the  Unit  1  TS 
to  inform  the  operators  that  the 
instrumentation  provides  an  alarm 
function  only.  The  footnote  also  adopts 
an  action  statement,  equivalent  to  that 
in  the  Unit  2  TS,  which  requires 
monitoring  of  the  differential  pressure 
every  12  hours  if  the  instrumention  is 
inoperable. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
(10  CFR  50.92(c)).  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 


amendment  would  not;  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  setpoint  change  does 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident,  because  the  revised  setpoints 
for  both  units  were  determined  based  on 
the  differential  pressure  change  which 
would  occur  in  the  event  of  a  break  in 
the  core  spray  sparger  piping.  The 
setpoints  include  appropriate  margins  to 
the  analytical  limits.  With  the  revised 
alarm  setpoints.  the  core  spray 
differential  pressure  instrumentation  in 
both  Unit  1  and  Unit  2  will  continue  to 
fulfill  its  design  function.  Changing  the 
Specification  to  correspond  to  a  single 
operating  condition  (rated  power  and 
How)  does  not  involve  a  significant 
increase  in  the  probability  or 
consequences  of  an  accident  because  it 
simply  clarifies  the  word  "normal"  in 
the  current  Unit  2  specification.  Also, 
adding  an  action  requirement  to  the  Unit 
1  TS  which  will  call  for  monitoring  the 
CS  differential  pressure  every  12  hours  if 
the  instrumentation  is  inoperable  will 
not  significantly  increase  the  probability 
or  consequences  of  an  accident.  The 
instrument  performs  no  control  or 
initiation  function,  but  only  provides  an 
alarm  to  indicate  a  possible  loss  of 
integrity  in  the  core  spray  sparger 
piping.  If  the  differential  pressure  can  be 
verified  to  be  within  limits  with  the 
instrumentation  inoperable,  the  unit  can 
continue  to  operate  in  a  safe  manner. 

The  possibility  of  a  different  kind  of 
accident  from  any  analyzed  previously 
is  not  created  by  these  changes,  since 
the  design  function  of  the  system,  as 
described  in  the  FSAR,  is  not  affected. 
The  instrument  performs  an  alarm 
function  only. 

Margins  of  safety  arc  not  significantly 
reduced  by  the  changes  because  revising 
the  setpoint  and  clarifying  the  wording 
in  the  TS  will  still  ensure  that  a  break 
occurring  within  the  core  spray  sparger 
piping  will  be  detected  (within  the 
capabilities  of  the  instrumentation).  The 
occurrence  of  false  alarms  will  be 
reduced. 

Based  on  the  above,  the  Commission 
proposes  to  determine  that  the  proposed 
amendment  involves  no  significant 
hazards  consideration. 

Local  Public  Document  Room 
location:  Appling  County  Public  Library, 
301  City  Hall  Drive,  Baxley,  Georgia 
31513 
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Attorney  for  licensee:  Bruce  W. 
Churchill,  Esquire.  Shaw,  Pittman,  Potts 
and  Trowbridge,  2300  M  Street.  NW., 
Washington.  DC  20037 

NRC  Project  Director:  B.J.  Youngblood 

Geor^a  Power  Company,  Oglethorpe 
Power  Corporadoa.  Municipal  Electric 
Authority  of  Geor^a.  Gty  of  Dalton. 
Georgia,  Docket  Nos.  50-321  and  50-366, 
Edwin  I.  Hatch  Nuclear  Plant,  Units  1 
and  2.  Appling  County,  Georgia 

Date  of  amendment  request:  May  1. 
1987 

Description  of  amendment  request: 
The  amendment  would  modify  the 
Technical  Specifications  (TS)  to  add  a 
generic  methodology  to  accommodate 
utilization  of  additional  monitored 
gaseous  effluent  release  points. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
(10  CVR  50.92(c)).  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  changes  to  the  TS 
would  allow  the  licensee  to  augment 
existing  ventilation  systems  at  Plant 
Hatch  by  using  temporary  monitored 
release  points  for  gaseous  effluents.  Use 
of  these  temporary  monitored  release 
points  would  enable  the  licensee  to 
reduce  excessive  temperatures  and 
noble  gas  concentrations  within  work 
areas  at  Plant  Hatch,  while  still 
maintaining  total  gaseous  effluent 
releases  from  the  plant  within  the  limits 
allowed  by  Appendix  I  to  10  CFR  Pari 
50. 

The  licensee  has  indicated  that  the 
proposed  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  because 
the  changes  have  no  effect  on  the 
consequences  of  a  postulated  steam  line 
break  outside  containment  or  a 
radwaste  accident  since  the  present 
analysis  in  the  FSAR  assumes  that  all 
releases  are  ground  level  and  unfiltered. 
Further,  the  possibility  of  a  different 
kind  of  accident  from  those  analyzed 
previously  is  not  created  by  these 
changes,  since  the  design  function  of 
systems,  as  described  in  the  FSAR.  is 
not  affected.  Margins  of  safety  are  not 
significantly  reduced  by  the  changes 


because  the  applicable  design  basis 
accidents  assume  a  ground  level, 
unfiltered  release.  The  changes  do  not 
adversely  affect  this  assumption 
because  they  only  provide  for 
additional  monitored  release  pathways 
during  normal  operation. 

On  the  basis  of  the  above,  we 
conclude  that  the  proposed  changes  do 
not  (1)  increase  the  probability  or 
consequences  of  accidents  previously 
evaluated.  (2)  create  the  possibility  of  a 
new  or  different  kind  of  accident,  or  (3) 
involve  a  reduction  in  the  margin  of 
safety.  Therefore,  we  propose  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Appling  County  Public  Library, 
301  City  Hall  Drive.  Baxley,  Georgia 
31513 

Attorney  for  licensee:  Bruce  W. 
Churchill.  Esquire,  Shaw,  Pittman,  Potts 
and  Trowbridge,  2300  M  Street,  NW.. 
Washington,  DC  20037 

NRC  Project  Director:  B.J.  Youngblood 

Indiana  and  Michigan  Electric  Company, 
Docket  Nos.  50-315.  and  50-316,  Donald" 
C.  Cook  Nuclear  Plant.  Unit  Nos.  1  and 
2,  Berrien  County.  Michigan 

Dale  of  amendments  request:  March 
26,  1987  (Partial) 

Description  of  amendments  request: 
The  amendments  would  revise  the 
Technical  Specifications  for  Unit  1 
consistent  with  changes  that  were 
previously  made  for  Unit  2  by  license 
Amendment  No.  82  (51  FT^  20379).  These 
include  changes  to  the  shutdown 
margin;  changes  to  the  required  refueling 
water  storage  tank  (RWST)  and  boric 
acid  storage  tank  (BAST]  volumes: 
modifications  to  the  pressurizer  power 
operated  relief  valve  (PORV) 
specification:  removal  of  references  to  3- 
loop  operation  in  Modes  1  and  2; 
simplifications  to  the  power  distribution 
specifications,  including  removal  of 
references  to  the  axial  Power 
Distribution  Monitoring  System: 
clarification  of  the  Differential  Pressure 
Between  Steam  Lines-High  signal, 
including  additional  modes  for  the 
nuclear  instrumentation  power  range 
detectors;  addition  of  specification  4.0.5 
exclusions  to  applicable  specifications; 
adding  footnotes  to  clarify  the  meaning 
of  positive  reactivity  additions  and 
boron  dilutions  with  regards  to  the 
RWST;  relaxation  of  the  auxiliary 
feedwater  discharge  pressure 
requirements;  and  other  miscellaneous 
changes. 

The  amendments  also  would  revise 
the  Technical  Specifications  for  Units  1 
and  2  to  add  requirements  for  a  Peaking 
Factor  Limit  Report:  decrease  the 


minimum  required  reactor  coolant 
system  flowrate  for  dilution  and  Mode  6 
operation  from  3000  to  2000  gpm; 
achieve  consistency  between  units  by 
adopting  the  more  conser\-8tive  of 
various  requirements;  remove  temporary 
requirements  no  longer  m  effect;  clarify 
the  Physics  Tests  Special  Test  Exception 
with  regards  to  Power  Range  Neutron 
Flux  low  and  high  setpoints;  and 
enhance  the  consistency  of  the 
specifications  with  regards  to  reactor 
coolant  pump  requirements 

The  remaining  items  from  the 
licensee's  March  26, 1987  submittal  were 
the  subject  of  a  separate  action  noticed 
on  May  6, 1987  (52  FR  18949). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazard  consideration  exists 
as  stated  in  10  CFR  50.92.  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  a  proposed 
amendment  would  not  (l)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated.  (2)  create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  accident  previously  evaluated,  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  licensee,  in  the 
letter  dated  March  26,  1987.  has 
performed  a  detailed  analysis  of  all  the 
proposed  changes  to  the  above  cnteria. 
The  staff  has  reviewed  the  licensee's 
analysis  and  agrees  with  the  licensee's 
conclusions  that  the  proposed  changes 
involve  no  significant  hazards 
consideration.  Many  of  the  proposed 
changes  are  similar  or  equal  to  changes 
previously  found  acceptable  on  one  of 
the  Units.  Some  of  the  proposed  T.S. 
revisions  are  comparable  to  changes 
which  the  NRC  has  previously 
determined  appropriate  and  which  are 
reflected  in  the  current  Westinghouse 
Standard  Technical  Specifications. 

On  the  basis  of  the  above,  the  staff 
proposes  to  determine  that  the  proposed 
technical  specification  changes  do  not 
involve  a  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Maude  Preston  Palenske 
Memorial  Library,  500  Market  Street,  St. 
Joseph,  Michigan  49085. 

Attorney  for  licensee:  Gerald 
Charnoff,  Esq..  Shaw,  Pittman,  Potts  and 
Trowbridge.  2300  N  Street.  NW., 
Washington,  DC  20037. 

NRC  Project  Director:  David  L. 
Wigginton,  Acting. 


UM  I 


20802 


Federal  Register  /  Vol.  52.  No.  106  /  Wpdnesday.  |une  3.  1987  /  Notices 


Federal  Register  /  Vol.  52.  No.  106  /  Wednesday.  June  3,  1987  /  Notices 


20803 


Mississippi  Power  ft  Light  Company, 
System  Ener>?y  Resources,  Inc.,  South 
Mississippi  Electric  Power  Association, 
Docket  No.  50-416,  Grand  Gulf  Nuclear 
Station.  Unit  1,  Claiborne  County, 
Mississippi 

Date  of  amendment  request:  April  8. 
1987 

Description  of  amendment  request: 
The  proposed  amendment  would  delete 
Operating  License  Condition  2.C.(20) 
regarding  the  standby  service  water 
(SSW)  system  for  the  Grand  Gulf 
Nuclear  Station.  Unit  1  (GGNS-t). 
Operating  License  Condition  2.C.(20) 
prohibits  placement  of  irradiated  fuel  in 
the  GGNS-1  spent  fuel  storage  pool  prior 
to  completion  of  modifications  to  either 
loop  A  or  loop  B  of  the  SSW  system  and 
verification  that  the  design  flow  can  be 
achieved  to  all  essential  SSW  system 
components  in  the  modified  loop. 
Certain  provisions  for  a  core  off-loading 
prior  to  completion  of  system 
modifications  are  provided  In  the  license 
condition.  The  license  condition  also 
requires  that  until  SSW  loops  are 
modified,  the  spent  fuel  pool  cooler  in 
an  unmodified  loop  shall  be  isolated 
from  the  loop  by  locked  closed  valves  or 
the  loop  shall  be  declared  inoperable. 
The  position  of  these  valves  are 
required  to  be  verified  every  31  days 
until  the  design  fiowrate  for  the  SSW 
loop  is  demonstrated. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
as  stated  in  10  CPTl  50.92.  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
considerations  if  operation  of  the  facility 
in  accordance  with  a  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated:  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee  has  provided  an  analysis 
of  significant  hazards  considerations  in 
its  request  for  a  license  amendment.  The 
licensee  has  concluded,  with 
appropriate  bases,  that  the  proposed 
amendment  meets  the  three  standards  in 
10  CFR  50.92  and.  therefore,  involves  no 
significant  hazards  considerations. 

The  Commission  has  also  provided 
guidance  concerning  the  application  of 
these  standards  by  providing  examples 
of  amendments  considered  likely,  and 
not  likely,  to  involve  a  significant 
hazards  consideration.  These  were 
published  in  the  Federal  Register  on 


December  3, 1986  (51  FR  7744).  The  NRC 
stuff  has  made  a  preliminary  review  of 
the  licensee's  submitlal.  A  discussion  of 
one  example  as  it  relates  to  the 
proposed  amendment  follows. 

One  of  the  examples  of  actions 
involving  no  significant  hazards 
consideration  is  (v)  which  involves  a 
relief  granted  from  an  operating 
restriction  that  was  imposed  because 
the  construction  was  not  yet  completed 
satisfactorily.  Example  (v)  involves  only 
restrictions  where  it  is  justified  that  the 
construction  has  been  satisfactorily 
completed.  The  proposed  deletion  of 
Operating  License  Condition  2.C.(20)  is 
similar  to  this  example.  This  license 
condition  was  imposed  because 
preoperational  tests  of  the  standby 
service  water  (SSW)  system  showed 
that  some  essential  equipment  would 
not  receive  design  flow  if  all  the 
components  were  connected  to  the 
system  as  designed.  Since  the  spent  fuel 
pool  coolers  would  not  be  required  until 
the  first  refueling  outage,  the  operating 
license  was  conditioned  to  require  that 
no  spent  fuel  be  placed  in  the  spent  fuel 
pool  and  that  spent  fuel  pool  coolers  be 
isolated  from  the  SSW  system  until 
modifications  were  made  to  the  SSW 
system  and  tests  had  verified  that 
design  flow  could  be  achieved  in  all 
essential  components.  Modifications  to 
the  SSW  system  were  completed  during 
the  first  refueling  outage  in  the  fall  of 
1986.  including  installation  of  larger 
SSW  pump  motors  and  impellers  and 
the  cleaning  and  modification  of  small 
diameter  piping  to  certain  room  coolers. 
Prior  to  restart  from  the  first  refueling 
outage,  flowrates  to  the  SSW  system 
components  were  measured  and  found 
to  be  acceptable  with  all  components 
connected  to  the  system  as  designed. 

Accordingly,  for  the  reasons  cited 
above,  the  Commission  proposes  to 
determine  that  the  proposed  deletion  of 
Operating  License  Condition  2.C.(20) 
does  not  involve  a  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Hinds  junior  College, 
McLendon  Ljbrary,  Raymond. 
Mississippi  39154 

Attorney  for  licensee:  Nicholas  S. 
Reynolds.  Esquire.  Bishop.  Liberman, 
Cook,  Purcell  and  Reynolds,  1200  17th 
Street.  NW.,  Washington.  DC  20036 

NRC  Project  Director  Lester  S. 
Rubenstein 

Northeast  Nuclear  Energy  Company. 
Docket  No.  50-245.  Millstone  Nuclear 
Power  Station.  Unit  No.  1.  New  London 
County.  Connecticut 

Date  of  amendment  request-  April  28, 
1987 


Description  of  amendment  request: 
The  proposed  amendment  would  modify 
the  list  of  containment  isolation  valves 
and  the  requirements  included  in  Table 
3.7  1  of  the  Millstone  Technical 
Specifications.  A  new  paragraph  would 
also  be  added  to  the  Technical 
Specifications  Bases.  Section  4.7. D 
relevant  to  the  proposed  changes. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  proposed  changes  would  update 
Table  3.7.1  to  reflect  modifications  that 
have  been  made  to  the  plant.  The 
revised  table  would  include  not  only 
valves  that  receive  a  containment 
isolation  signal  but  also  check  valves 
and  valves  opened  during  power 
operation  for  testing  and/or  sampling 
purposes.  The  proposed  changes  are 
presented  in  a  new  Table  3.7.1  format 
containing  a  section  listing  automatic 
isolation  valves,  as  in  the  currently 
approved  table,  and  a  new  additional 
section  listing  remote  manual  isolation 
valves. 

The  five  group  1  items  listed  in  Table 
3.7.1  would  remain  unchanged  except  to 
rename  the  two  recirculation  valves. 
SMI  and  S.M2  changed  to  RR36  and 
RR37. 

The  number  of  group  2  isolation  valve 
identities  would  increase  from  11  to  23 
and  the  normal  position  for  the  drywell 
Hoor  and  equipment  drain  valves  would 
change  from  open  to  closed  and  slay 
closed  on  activation  instead  of  go  closed 
as  currently  specified. 

The  number  of  group  3  isolation  valve 
identities  would  increase  from  7  to  8 
with  the  addition  of  a  bypass  valve 
around  CU-2. 

The  number  of  group  4  items  would 
increase  from  8  to  17.  Control  rod 
hydraulic  return  check  valves  would  be 
removed  from  the  existing  list  and  the 
position  for  the  check  valves  would  be 
changed  from  'open'  to  "not 
applicable." 

The  proposed  additional  paragraph  to 
the  Technical  Specification  Bases. 
Section  4.7.D  would  clarify  the  intent  of 
Table  3.7.1 

The  licensee  has  reviewed  the 
proposed  changes  pursuant  to  10  CFR 
50.59  and  has  determined  that  they  do 
not  constitute  an  unreviewed  safety 
question.  The  probability  of  occurrence 
or  the  consequences  of  an  accident  or 
malfunction  of  equipment  important  to 
safety  (i.e..  safety-related)  previously 
evaluated  in  the  Final  Safety  Analysis 
Report  would  not  be  increased.  The 
possibility  for  an  accident  or 
malfunction  of  a  different  type  than  any 
evaluated  previously  in  the  Final  Safety 
Analysis  Report  has  not  been  created. 
There  would  not  be  a  reduction  in  the 


margin  of  safely.  These  proposed 
changes  do  not  result  in  physical 
changes  to  the  plant  or  changes  in  the 
way  the  plant  is  operated.  The  proposed 
changes  would  add  new  valves  to  the 
table  that  identifies  primary 
containment  isolation  valves.  The  two 
valves  to  be  deleted  from  the  table  are 
both  check  valves  that  are  no  longer  in 
service. 

The  licensee  has  reviewed  the 
proposed  changes,  in  accordance  with 
10  CFR  50.92.  and  has  concluded  that 
they  do  not  involve  a  significant  hazards 
consideration  in  that  these  changes 
would  not: 

1.  involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  analyzed.  There  are 
no  physical  changes  to  the  plant  as  a 
result  of  the  proposed  changes, 
therefore,  previously  analyzed  accidents 
are  not  affected. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  analyzed.  There  are  nc 
changes  in  the  way  the  plant  is 

^   operated,  therefore,  the  potential  for  an 
unanalyzed  accident  is  not  created. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety.  Adding  additional 
valves  to  Table  3.7.1  imposes  more 
restrictive  surveillance  .-equirements  for 
primary  containment  isolation  valves. 
Since  this  change  imposes  an  additional 
surveillance  requirement,  it  does  not 
reduce  the  margin  of  safety  as  specified 
in  the  bases  of  any  Technical 
Specification.  The  two  valves  deleted 
from  Table  3.7.1.,  CRD  valves  301-95  and 
301-98.  are  no  longer  in  service. 

The  Commission  has  provided 
guidance  concerning  the  application  of 
standards  in  10  CFR  50.92  by  providing 
certain  examples  (51  FR  7750.  March  6. 
1986).  The  changes  proposed  herein  are 
enveloped  by  example  (ii),  a  change  that 
constitutes  an  additional  control  not 
presently  included  in  the  Technical 
Specifications,  in  that  the  addition  of 
valves  to  Table  3.7.1  constitutes  an 
additional  control  as  the  valves  will  fall 
under  the  surveillance  requirement  for 
all  pnmary  containment  isolation 
valves.  The  changes  involving  the 
deletion  of  CRD  valves  301-95  and  301- 
98  from  Table  3  7.1  as  discussed  above, 
most  closely  resemble  example  (i).  a 
purely  administrative  change  to 
Technical  Specifications,  justified  by  the 
fact  that  these  valves  are  no  longer  in 
service. 

Based  on  the  information  provided  by 
the  licensee,  the  staff  proposes  to 
determine  that  the  licensee's  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Waterford  Public  Library,  49 


Rope  Ferry  Road,  Waterford, 
Connecticut  06385. 

Attorney  for  licensee:  Gerald  Garfield, 
Esquire.  Day.  Berry,  &  Howard, 
Counselors  at  Law,  City  Place,  Hartford. 
Connecticut  06103-3499. 

NRC  Project  Director:  Cecil  O. 
Thomas. 

Northeast  Nuclear  Energy  Company, 
Docket  No.  50-245,  Millstone  Nuclear 
Power  Station,  Unit  No.  1.  New  London 
County.  Connecticut 

Date  of  amendment  request:  May  12, 
1987,  as  supported  by  April  12, 1985 
submittal. 

Description  of  amendment  request 
The  amendment  would  revise  the 
technical  specifications  by  updating  the 
plant  heat  up  and  cool  down  curves  to 
reflect  the  most  recent  reactor  vessel 
material  surveillance  capsule 
examination  and  analysis. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  proposed  changes  would  revise  the 
pressure-temperature  limits  and  the 
maximum  allowable  heal  up  and  cool 
down  rates  for  the  reactor  coolant 
system.  The  current  limitations  are  valid 
to  a  corrected  value  of  11.7  effective  full 
power  years  (EFPY).  The  proposed 
increase  in  the  EFPY  to  16  EFPY  is 
necessary  because  of  the  predicted  shift 
in  fluence  values.  The  new  limits  have 
been  calculated  using  data  obtained 
from  surveillance  capsules  (removed 
from  the  MP-1  reactor  vessel  in  May 
1984)  that  contained  f.ux  wires  for 
neutron  fluence  measurements  and 
Charpy  and  tensile  test  specimens  for 
reactor  vessel  material  property 
evaluation.  The  new  limits  reflect  the 
predicted  radiation-induced 
embrittlement  of  the  reactor  vessel 
through  16  EFPY  based  on 
measurements.  The  current  limit  of  11.7 
EFPY  could  be  attained  by  mid-summer 
1987  if  delays  in  the  scheduled  June  1987 
refueling  outage  should  occur. 

Pressure-temperature  limits  are 
required  by  10  CFR  Part  50  Appendix  G, 
"Fracture  Toughness  Requirements,"  to 
provide  adequate  margins  of  safety 
during  any  condition  of  normal 
operation,  including  anticipated 
operational  occurrences.  These  limits 
depend  upon  the  metallurgical 
properties  of  the  reactor  vessel 
materials.  The  vessel  beltline  region 
material  properties  change  over  the 
lifetime  of  the  vessel  due  to  the  effects 
of  neutron  irradition.  The  amount  of 
neutron  irradiation  to  which  these 
materials  are  exposed  determines  the 
shift  in  the  material's  reference 
temperature  for  nil  ductility  transition 
(RTndt)  property  values.  RT^dt  is  the 
temperature  at  which  materials  exhibit 


ductile  behavior.  The  shift  in  this  value 
can  be  predicted  from  the  results  of  tests 
of  reactor  vessel  surveillance  specimens 
and  from  the  calculational  methodology 
of  Regulator\'  Guide  1.99. 

The  pressure-temperature  limits  must, 
therefore,  be  modified  periodically  to 
reflect  the  vessel's  reduced  resistance  to 
brittle  fracture  due  to  irradiation.  This 
will  ensure  that  stresses  in  the  vessel 
will  be  held  within  acceptable  limits. 

The  licensee  has  reviewed  the 
proposed  changes  pursuant  to  10  CFT^ 
50.59  and  has  determined  that  they  do 
not  constitute  an  unreviewed  safety 
question.  The  probability  of  occurrence 
or  the  consequeilces  of  an  accident  or 
malfunction  of  equipment  important  to 
safety  (i.e.,  safety-related)  previously 
evaluated  in  the  final  safety  analysis 
report  have  not  been  increased.  The 
possibility  for  an  accident  or 
malfunction  of  a  different  type  than  any 
evaluated  previously  in  the  final  safety 
analysis  report  has  not  been  created. 
There  has  not  been  a  reduction  in  the 
margin  of  safety  as  defined  in  the  bases 
for  any  technical  specification  (TS).  The 
proposed  TS  changes  ensure  that  the 
reactor  vessel  is  maintained  within  its 
original  design  tolerances  for  all  unit 
operations. 

The  licensee  has  also  reviewed  the 
proposed  changes,  in  accordance  with 
10  CFR  50.92,  and  has  concluded  that 
they  do  not  involve  a  significant  hazards 
consideration  in  that  these  changes 
would  not:  (1)  Involve  a  significant 
increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated.  Since  the  design  basis  safety 
factors  have  been  maintained,  there  is 
no  such  increase  in  accident  or 
malfunction  probabilities.  Since  this 
change  is  an  update  of  the  existing 
operational  limits,  reflecting  increased 
vessel  neutron-induced  embrittlement, 
accident  or  malfunction  consequences 
are  not  adversely  affected.  (2)  Create 
the  possiblity  of  a  new  or  different  kind 
of  accident  from  any  previously 
analyzed.  Again,  since  this  change  is  an 
update  of  existing  limits  without  any 
hardware  modifications,  no  new 
accidents  or  malfunctions  are  created. 
(3)  Involve  a  significant  reduction  in  a 
margin  of  safety.  As  previously  stated, 
this  change  will  not  adversely  affect  the 
current  margins  of  safety.  Safety 
margins  as  defined  in  the  bases  of  the 
TS  are  maintained. 

The  Commission  has  provided 
guidance  concerning  the  application  of 
standards  in  10  CFR  50.92  by  providing 
certain  example  (51  FR  7751.  March  6, 
1986).  The  changes  proposed  herein 
most  closely  resemble  example  (ii),  a 
change  that  constitutes  an  additional 
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limitation,  refttriction  or  control  not 
presently  inctuticd  in  the  technical 
specificationa.  The  proptwed  he»l  up 
and  cooi  down  curve*  are  more 

restrictive  thiin  the  •xi8tin|<  cwrve*.  The 
basis  of  the  new  curves  is  the  samt-  an 
thf  bflHis  of  the  current  (xrve*.  merely 
updated  to  reflect  an  interval  of  time 
Inter  in  service  life  of  the  reactor 
pressure  vessfl. 

Ur»  the  basts  of  the  above  tiifonnation, 
the  Commission  proposes  to  deternime 
that  the  amendment  involves  no 
significrtiit  hazards  consideration. 

Local  Public  Lhjcu/itent  Room 
location:  Waterford  Public  Library,  48 
Rope  Ferry  Road,  Waterford, 
t;<mnecticut0b3H5. 

Attorney  for  Ifcensee:  Cierald  Garfiekl. 
Esquire,  Day,  Berry.  4  H«)ward. 
Counselors  at  Law.  City  Place.  Hartford, 
Connecticut  06103-3499. 

NRC  Project  Director  Cecil  O. 
Thomas. 

Northeast  Nuclear  Enerjjy  Company,  et 
al..  Docket  No.  5«-33«,  Millstone  Nuclnar 
Power  Station,  Unit  No.  3,  New  London 
County,  Connecticut 

Date  of  amendment  request:  May  1. 
19«7 

Description  of  amendment  request 
The  amendment  would  revise  Millstone 
Unit  No.  3  Operating  License  NPF-49 
License  Condition  2.C.lfl)  to  extend  the 
latest  implementation  date  for  the 
containment  sump  water  temperature 
until  "prior  to  start  up  following  the 
second  refueling  outage."  The  current 
condition  requires  implementation  "no 
later  than  start  up  after  the  first 
refueling  outage." 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
According  to  10  CFF  50  92(c),  a 
proposed  amendment  to  an  operating 
license  involves  no  significant  hazards 
corwiderations  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not: 

(1)  involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evalunted;  or 

(2)  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated;  or 

(3)  involve  a  significant  reduction  in  a 
margin  of  safety 

The  current  containment  sump  water 
temperature  instrumentation  deviates 
from  the  provisions  of  R.G.  1.97.  The 
justification  for  this  deviation  is  under 
review  by  the  staff  If  the  staff  requires 
modifications  to  be  made  additional 
time  IS  required  to  nv^ke  fhrwe 
modifications  The  sump  temperature 
instrumentation  is  not  required  to  ensore 
adequate  net  positive  suction  heed  for 
the  ECCS  pumps.  No  automatic  or 


manual  actions  are  Initiated  based  on 
sump  water  temperHture.  T?ie  sump 
water  temperature  instrumentation  is 
not  included  in  the  Technical 
Specificahons  or  their  bases. 

The  licensee  has  therefore  concluded 
that  the  three  criteria  of  10  CFF  50.92|c) 
are  not  compromised  and  the  proposed 
amerulmenl  does  not  Involve  a 
significant  hazards  cunsMieratioa.  The 
staff  has  reviewed  the  liccnaee's 
submittal  and  agrees  with  ila  no 
significant  hazards  determination. 

Local  Public  Document  Room 
location:  Waterford  Public  Library.  49 
Rope  Ferry  Road.  Waterford. 
Connecticut  06385 

Attorney  for  licensee:  Gerald  Garfield, 
F,sq.,  Day,  Berry  and  Howard,  One 
Constitution  Plaza,  Hartford, 
Connecticut  08103 

NRC  Prvwct  Director  fohn  F.  Stolz 

Pennsylvania  Power  and  Lij(ht 
Company,  Dotitet  No.  50-387, 
Susquehanna  Steam  fellectric  Station. 
I  nit  1.  Luzerne  County,  Pennsylvania 

Dote  of  amendment  request:  April  8, 
1987 

Description  of  amendment  rei/uest: 
The  proposed  amendment  would  revise 
the  Susquehanna  Steam  Electric  Station 
(SSF^j  Unit  1  Technical  Specifications 
to  delete  the  requirements  that  the 
mechanical  snubbers'  functional  test 
shall  verify  that  "the  drag  force  shall  not 
have  increased  more  than  50%  since  the 
last  surveillance  test." 

The  licensee  states  that  there  is 
insufficient  information  to  supp<irt  a 
linkage  between  increase  in  drag  force 
and  failures  of  mechanical  snubbers. 
Additionally,  large  vanations  in  drag 
force  values  of  snubbers  at 
Susquehanna  Unit  1  make  50%  increase 
in  a  specific  snubber  drag  force 
meaninjfless  The  licensee  states  that  the 
drag  force  values  for  the  Susquehanna 
Unit  1  snubbers  vary  by  500%.  The 
Susquehanna  Unit  2  Technical 
Specifications  were  approved  without 
any  requirement  to  show  that  the  drag 
force  test  values  do  not  increase  more 
than  50%.  The  licensee  concludes  that 
the  requirement,  that  "drag  force  shall 
not  have  increased  more  than  50%  since 
the  last  test,  ■  is  rtot  a  useful  requirement 
and  should  be  deleted  fnim  the 
Susquehanna  Unit  1  Technical 
Specifications. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
(10  ere  50  92(c))  A  proposed 
amendment  to  an  operating  hcense  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 


in  accordance  wHh  the  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evahiated;  (2)  create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  staff  has  reviewed  the  licensees 
request  and  concurs  with  the  licensee's 
evaluation  and  conclusion  that  the 
proposed  request  does  not  involve  a 
8ignificar\t  hazards  consideration.  The 
staff  has  also  performed  an  independent 
evaluation  and  found  that  the  proposed 
change; 

(1)  does  not  involve  a  sigmficaDt 
increase  in  the  probability  ur 
consequences  of  an  accident  previously 
evaluated,  because  the  requested 
deletion  of  the  requirement  will  have  no 
significant  effect  on  the  reliability  of  the 
snubbers'  performance; 

(2)  does  not  create  a  possibility  of  a 
new  or  different  kind  of  accident  from 
any  acadeni  previously  evaluated, 
because  the  proposed  deletion  does  not 
aflect  the  design  or  operation  of 
snubbers;  and 

(3)  does  not  involve  a  siRnific.inl 
reducnon  in  a  margin  of  safety,  because 
the  requirement  being  deleted  do«*8  not 
play  any  useful  role  in  maintaining  a 
marxm  of  safety. 

Based  on  the  above  evaluation,  the 
staff  proposes  to  determine  that  the 
requested  action  does  not  involve  a 
si^uftcanl  hazards  ctinsideration. 

Local  Public  Document  Room 
location:  Osterhout  Free  Library, 
Reference  Department.  71  Sooth 
Franklin  Stn-et.  Wilkes-Barre, 
Pennsylvania  18701 

Attorney  for  licensee:  ]ay  Silberg, 
Esquire,  Shaw.  Pittman.  Potts  and 
Trowbridge.  2300  N  Street  NW  . 
Washington,  DC  20037 

NRC  Protect  Director  Walter  R. 
Butler 

Union  Electric  Company,  Docket  No.  50- 
483,  Callaway  Plant.  Unit  1,  Callaway 
County.  Missouri 

Date  of  amendment  request:  March  31, 
1987  as  revised  by  letter  dated  April  15. 
1987 

Description  of  amendment  request: 
The  proposed  amendment  involves  a 
core  reload  and  would  permit  operation 
with  Westinghouse  Vantage  5  (V-5)  fuel 
assemblies  in  addition  to  the 
Westinghouse  Low  Parasitic  (LOPAR) 
and  Optimized  Fuel  Assemblies  (OFA'sJ 
remaining  in  the  core  dunng  Cycle  3. 
Design  features  of  the  V  5  fuel  include 
assemblies  with  up  to  approximately  4.2 
weight  percent  U-235,  integral  fuel 


burnable  absorbers,  intermediate  flow 
mixers,  reconstitutable  fop  nozzles  and 
extended  bumup  capability.  This 
requires  changes  to  the  technical 
specifications  (TS)  due  to  the  use  of  the 
V5  fuel  and  use  of  the  following 
analytical  methods:  the  WRB-2 
departure  from  nucleate  boiling  (DNB) 
correlation,  the  BASH  large  break  loss- 
of-coolant  accident  (LOCA)  model,  the 
FQ(z)  peaking  factor,  the  ANSl/ANS- 
5.1-1979  decay  heat  model,  and  an 
updated  methodology  for  the  calculation 
of  radiological  consequences  for 
Chapter  15.0  accidents  and  transients. 
Changes  to  the  TS  would  be  made  to: 
reactor  core  safety  limits; 
overtemperature  delta  T.  overpower 
delta  T  and  reactor  coolant  flow 
allowable  values;  bases  to  reflect  the 
WRB-2  DNB  correlation;  rod  drop  times; 
axial  flux  difference  limiting  condition 
for  operation  (LCO)  and  Action 
statements;  peaking  factor  surveillances; 
DNB  parameters:  and  the  volume  range 
for  reactor  coolant  system  (RCS) 
accumulators. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  guidance 
concerning  the  application  of  the 
standards  in  10  CFR  50.92  by  providing 
certain  examples  (51  FR  7751)  of  actions 
not  likely  to  involve  a  significant 
hazards  consideration.  Example  (iii)  of 
this  guidance  states:  "For  a  nuclear 
power  reactor,  a  change  resulting  from  a 
nuclear  reactor  core  reloading,  if  no  fuel 
assemblies  significantly  different  from 
those  found  previously  acceptable  to  the 
NRC  for  a  previous  core  at  the  facility  in 
question  are  involved.  This  assumes  that 
no  significant  changes  are  made  to  the 
acceptance  criteria  for  the  technical 
specifications,  that  the  analytical 
methods  used  to  demonstrate 
conformance  with  the  technical 
specifications  and  regulations  are  not 
significantly  changed,  and  that  NRC  has 
previously  found  such  methods 
acceptable." 

The  proposed  license  amendment  is 
directly  related  to  the  above  example  in 
that  the  core  reload  uses  V5  fuel  which 
is  not  significantly  different  from 
previous  cores  at  Callaway,  the  changes 
to  the  technical  specifications  are  as  a 
result  of  the  core  reload  and  not  because 
of  any  significant  change  made  to  the 
acceptance  criteria  for  technical 
specifications,  and  the  analytical 
methods  used  by  the  licensee  in  the 
required  reload  analyses  have  been 
previously  found  acceptable  by  the 
NRC.  Therefore,  based  on  the  above,  the 
staff  proposes  to  determine  that  the 
proposed  technical  specification 


changes  do  not  involve  a  significant 
hazards  con.sideration. 

Local  Public  Document  Room 
location:  Callaway  County  Public 
Library.  710  Court  Street,  Fulton, 
Missouri  65251  and  the  John  M.  Olin 
Library,  Washington  University,  Skinker 
and  Lindell  Boulevards,  St.  Louis, 
Missouri  63130. 

Attorney  for  licensee:  Gerald 
Chamoff,  Esq.,  Shaw,  Pittman,  Potts  * 
Trowbridge,  2300  N  Street  NW., 
Washington,  DC  20037. 

NRC  Project  Director  David  L 
Wigginton,  Acting. 

Vermont  Yankee  Nuclear  Power 
Corporation,  Docket  No.  50-271, 
Vermont  Yankee  Nuclear  Power  Station, 
Vernon,  Vermont 

Date  of  application  for  amendment- 
Januarj'  24, 1986,  May  13, 1986,  )une  9, 
1988,  and  January  16, 1987 

Description  of  amendment  request:  By 
letters  dated  January  24, 1988,  May  13, 
1986,  June  9, 1986,  and  January  16. 1987, 
the  licensee,  Vermont  Yankee  Nuclear 
Power  Corporation,  submitted  a 
proposed  license  amendment  for  NRC 
review  and  approval  which  would 
revise  the  Vermont  Yankee  Technical 
Specifications  with  respect  to  certain 
radiological  effluent  requirements. 
These  changes  would; 

(1)  Specify  action  to  be  taken  when 
the  plant  stack  noble  gas  activity 
monitor  is  unavailable. 

(2)  Clarify  location  requirements  for 
sample  points  for  airborne  iodine  and 
particulate  off  site  air  monitoring 
stations. 

(3)  Delete  confusing  definitions  for 
radioactive  material  and  contamination 
from  the  Definitions  section  of  Technical 
Specifications,  and  require  the  inclusion 
of  the  revision  number  on  each  page  of 
the  offsite  Dose  Calculation  Manual. 

(4)  Add  a  reporting  level  for  CO-60  in 
sediment  samples. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  guidance 
concerning  the  application  of  the 
standards  in  10  CFR  50.92  by  providing 
certain  examples  (51  FR  7751).  One  of 
the  examples  (ii)  of  actions  not  likely  to 
involve  a  significant  hazards 
consideration  is  a  change  which 
constitutes  an  additional  limitation, 
restriction,  or  control  not  presently 
included  in  the  Technical  Specifications, 
for  example,  a  more  stringent 
surveillance  requirement.  As  described 
above,  the  change  specifying  the 
required  action  when  the  plant  stack 
noble  gas  activity  monitor  is  unavailable 
(item  1)  constitutes  an  additional 
limitation  and  control  not  presently 
included  in  the  Technical  Specifications 


for  Vermont  Yankee,  and  is  similar  to 
example  (ii).  Also,  the  addition  of  a 
reporting  level  for  CO-60  in  sediment 
samples  (item  4).  constitutes  an 
additional  limitation  and  control  not 
presently  included  in  the  Technical 
Specifications  for  Vermont  Yankee  and 
is  similar  to  example  (ii). 

Another  of  the  Commission's 
examples  (i)  states:  A  purely 
administrative  change  to  technical 
specifications;  for  example,  a  change  to 
achieve  consistence  throughout  the 
technical  specifications,  correction  of  an 
error,  or  a  change  in  nomenclature. 
Proposed  changes  described  in  items  (2) 
and  (3)  fall  within  the  envelope  of 
example  (i)  since  the  changes  would 
clarify  requirements  without  changing 
the  intention  and  would  remove 
confusing  definitions.  These  changes 
would  not  alter  the  intention  of  the 
existing  Technical  Specifications  but 
would  remove  ambiguity,  and  therefore 
are  similar  to  example  (i), 

Accordingly,  the  Commission 
proposes  to  determine  that  the  proposed 
amendment  does  not  involve  a 
significant  hazards  consideration. 

Wisconsin  Public  Ser\'ice  Corporatioa. 
Docket  No.  50-305,  Kewaunee  Nuclear 
Power  Plant,  Kewaunee  County, 
Wisconsin 

Date  of  amendment  request-  April  29, 

1987. 

Description  of  amendment  request 
The  amendment  request  was  submitted 
to  reflect  personnel  and  department 
changes,  correct  a  typographical  error 
and  make  a  minor  wording  change  to 
clarify  the  intent  of  a  specification. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  in  10  CFR  50.92(c)  for 
determining  whether  a  significant 
hazards  consideration  exists.  A 
proposed  amendment  to  an  operating 
license  for  a  facility  involves  no 
significant  hazards  consideration  if 
operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would 
not  (1)  involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated:  (2)  create 
the  possibility  of  a  new  or  different  kind 
of  accident  from  any  accident  previously 
evaluated;  or  (3)  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  licensee  has  evaluated  the 
revised  personnel  titles  and  organization 
changes  against  the  standards  provided 
above  and  has  determined  that  the 
changes  would  have  no  significant 
hazards  consideration  because  they 
reflect  an  improvement  in  the 
management  of  various  programs  by 
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increasing  \he  level  of  detail  affordwl  fo 
them,  thf-rfby  inrrpasinn  safety  The 
stuff  aj^rees  with  thm  pvaluBlion. 

The  Commission  has  provnled 
examples  (51  FR  7751 )  of  amendments 
which  are  not  likely  to  involve 
significant  hazards  considernti^ins.  One 
of  thest'  examples,  (i).  stales   "A  purely 
administrative  chanj?e  to  the  technical 
specifications:  for  example,  a  change  to 
achieve  consistency  thruu^hout  the 
technical  sp«'cificatiors.  correctMxi  of  an 
error,  or  a  change  in  nomenclature."  The 
pniposed  correction  of  a  typographical 
error  and  minor  wording  chang*'  In 
clarify  the  intent  of  ■  specification  are 
administrative  in  nature  and  therefore 
are  similar  to  example  |t). 

Based  on  the  above,  the  staff  proposes 
to  determine  that  the  prrjposed 
amendment  would  involve  no  significant 
hazards  rx)nsi derations. 

Local  Public  Document  fivvm 
location:  University  of  Wisconsin 
Library  Learning  Center.  242U  Nicolet 
Urive.  Green  EJay.  Wisconsin  54J01. 

Attorney  for  licensee.  Uavid  B<ik.t;r. 
Esq.  Foley  and  Unhujr.  P.  O.  Box  2193 
Orlando.  Florida  3108Z 

NRC  Project  Director  David  L 
Wigginton.  Acting 

Wolf  Creek  Nuclear  Operating 
Corporation.  Kansas  Gas  and  Electric 
Company,  Kansas  City  Power  A  Light 
Company,  Kshmm  Electrk:  Power 
Cooperative,  Inc..  l)ocket  No.  50-4«2. 
Wolf  Creek  Generating  Statioa.  Coffey 
CxMmty,  Kansas 

Date  of  amendment  request:  May  15, 
1987 

Description  of  amonchnent  request: 
The  proposed  amendment  request 
revises  Wolf  Creek  Generating  Station 
(WCGS)  Technical  Specification  Section 
6.5.2  to  replace  the  table  of  qnaltfied 
technical  personnel  who  are  designated 
as  members  of  the  Nuclear  Safety 
Review  Committee  (NSRC)  This  table 
will  be  replaced  with  more  general 
wording  to  specify  that  the  NSRC  shall 
consist  of  eight  members.  Including  the 
C;hairman.  from  Wolf  Creek  Nuclear 
Operating  Corporation  (WCNOC) 
organization  or  from  outside 
organizations  A  specific  list  of  NSRC 
members  similar  to  Technical 
Specification  Section  8.5.2.2  will  be 
maintairMHl  m  a  WCNOC  procedure. 

Basis  for  proposed  no  significant 
hazards  consideration  determination:  In 
accordance  with  the  requirements  of  10 
CFR  50.92,  the  Hcensee  has  submitted 
the  following  no  significant  hazards 
determin<ition; 

This  amendment  request  revises  Wolf 
Creek  Generating  Station  (WfXiS) 
Technical  Specification  5>ection  0  5  2.2  to 
replace  the  table  of  qualified  technical 


personnel  who  are  designated  as 
members  of  the  Nuclear  Safety  Review 
Committee  (NSRC).  This  table  will  be 
replaced  with  more  general  wording  to 
specify  that  the  NSRC  shall  consist  of 
eight  members,  including  the  Chairman, 
from  Wolf  Creek  Nuclear  Operating 
Corporation  ( WCNCX?)  organization  or 
from  outside  organizations  A  specific 
list  of  NSCR  members  stmilar  to 
1  echnical  Specification  Section  6.5.2.2 
will  be  maintained  in  a  WCNOC 
procedure. 

Removing  this  table  will  reduce  the 
burden  on  the  Nuclear  Regulatory 
Commission  (NRC)  by  eliminating  the 
need  to  review  and  issue  changes  to  this 
Technical  Specification  when  NSRC 
member's  titles  change  or  when  the 
WCNOC  organizational  structure 
changes.  This  will  also  reduce  the 
burden  on  Plant  Safety  Review 
Committee  (I'SRC)  and  NSRC  members 
by  eliminating  the  review  of 
administrative  changes  to  the  Technical 
Specification  which  in  turn  will  allow 
additional  time  for  PSRC  and  NSRC 
members  to  review  and  discuss  issues 
with  safety  significHnce.  This  ciiange 
rt'tains  the  NSRC  Chairman's  flexibihty 
in  the  appointment  of  members  to  the 
NSRC  to  allow  appointment  of  either 
technical  or  management  personnel. 

The  proposed  revision  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated.  This 
change  only  involves  the  deletion  of  a 
table  and,  as  such,  has  no  effect  on  plant 
equipment  or  the  technical 
qualifications  of  plant  personnel. 

The  proposed  revision  does  not  create 
the  possibility  of  i  new  of  different  kind 
of  accident  fn)m  any  accident  previously 
evaluated.  This  change  does  not  affect 
the  minimum  number  of  qualifications  of 
personnel  in  the  Wolf  Creek  Generating 
Station  NSRC.  nor  does  it  involve  any 
change  to  installed  plant  systems  or  the 
overall  operating  philosophy  of  Wolf 
Creek  Generating  Station. 

The  proposed  revision  does  not 
involve  a  significant  reduction  in  a 
margin  of  safety.  This  change  does  not 
adversely  effect  the  amount  of  time  in 
which  .NSRC  members  have  to  review 
NSRC  matters  and  therefore  wilt  ruit 
impact  their  ability  to  perform  the  NSRC 
duties.  Since  the  effectiveness  of  the 
NSRC  is  not  changed,  no  margin  of 
safety  is  reduced. 

The  Commission  has  pinvided 
guidance  concerning  the  application  of 
the  standards  in  10  CFR  50  92  by 
providing  examples  of  Amendments  that 
are  not  likely  to  involve  Significant 
Hazards  Considerations  (48  FR  14fl70) 
Among  those  examples  an'.  "A  purely 
administrative  change  fo  technical 


specifications:  for  example,  a  change  to 
achieve  consistency  throughout  the 
Technical  Specifications,  corrections  uf 
an  error,  or  a  change  in  nomenclature"* 
and  "A  change  that  constitutes  an 
additional  limitation,  restriction,  or 
control  not  presently  included  in  the 
Technical  Specifications.  ..". 

Based  on  the  above  analysis  and 
utilizing  the  guidance  provided  by  the 
Commission,  it  has  been  concluded  that 
the  proposed  revision  to  the  Wolf  Creek 
Generating  Station  Technical 
Specifications  involve  no  significant 
hazards  considerations. 

Based  on  the  previous  discussion,  the 
licensee  concluded  that  the  proposed 
amendment  request  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  nor  create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  nor 
involve  a  significant  reduction  in  the 
required  margin  of  safety.  The  NRC  staff 
has  reviewed  the  licensee's  no 
significant  hazards  considerations 
determinafion  and  agrees  with  the 
licensee's  analysis  The  staff  has, 
therefore,  made  a  proposed 
determination  that  the  licensure's  request 
does  not  involve  a  significant  hazards 
consideration. 

Lxol Public  Document  Room 
locaUon:  Fjnpona  State  Univert^fy. 
William  Allen  White  Library,  1200 
Commercial  Street,  Empona,  Kansas 
fl««01  and  Washbum  University  Schoo? 
of  I-aw  Library,  Topeka,  Kansas 

Attorney  for  licensee:  lay  Silberg. 
F.8q.,  Shaw,  Pittman.  Potts  and 
Trowbridge.  2300  N  Street.  NW^ 
Washington.  DC  20037 

.\RC  Pro/ect  Director:  (ose  A.  Cufvo 


PREVIOISLY  PUBUSHED  NOTICES 
OF  CONSIDERATION  OF  ISSUANCE 
OF  AMENDMENTS  TO  OPERATING 
UCENSES  AND  PROPOSED  NO 
SIGNIFICANT  HAZARDS 
CONSIDERATION  DETERMINA'HON 
AND  OPPORTUNITY  FOR  HEARING 

The  following  notices  were  previously 
pubhshed  as  separate  individual 
notices.  The  notice  content  was  the 
same  as  above  They  were  published  as 
individual  notices  because  time  did  not 
allow  the  Commission  to  waif  for  this  bi- 
weekly notice.  They  are  repeated  here 
because  the  bi-weekly  notice  lists  alt 
amendments  proposed  fo  be  issued 
involving  no  signincant  hazards 
consideration. 

For  details,  see  the  individual  notice 
In  the  Federal  Register  on  the  day  and 
page  cited  This  notice  does  not  extend 
the  notice  period  of  the  original  notice. 


BEST  COPY  AVAILABLE 


Federal  Register  /  Vol.  52.  No,  106  /  Wednesday,  June  3,  1987  /  Notices 


20807 


Arizona  Public  Service  Company  et  al., 
Docket  No.  STN  50-528. 1'alo  Verde 
Nuclear  Generating  Station  (PVNGS). 
Unit  1.  Maricopa  County,  Arizona 

Date  of  amendment  request:  May  10, 
1987.  as  supplemented  May  14, 1987. 

Brief  description  of  amendment 
request:  The  amendment  would  change 
Technical  Specification  3/4.11.1. 
"Secondary  System  Liquid  Waste 
Discharges  to  the  Onsite  Evaporation 
Pond,"  to  allow  the  concentrations  of 
Anlimony-124  |Sb-124)  discharged  from 
the  secondary  system  liquid  waste  to 
the  onsite  evaporation  pond  to  exceed 
5X10  '  uCi/ml  for  a  period  not  to  exceed 
May  31.  1988.  This  discharge  will  be 
within  the  limits  of  10  CFR  20,  Appendix 
B.  Table  II,  Column  2,  concentrations. 

Date  of  publication  of  individual 
notice  in  Federal  Register  May  19, 1987 
(52  FR  18763). 

Local  Public  Document  Room 
location:  Phoenix  Public  Library, 
Business,  Science  and  Technology 
Department,  12  East  McDowell  Road. 
Phoenix,  Arizona  85004, 

Arkansas  Power  &  Light  Company, 
Docket  No.  50-313,  Arkansas  Nuclear 
One,  Unit  1,  Pope  County,  Arkansas 

Date  of  amendment  request:  May  6, 
1987 

Brief  description  of  amendment 
request:  The  proposed  amendment 
would  revise  ANO-1  Technical 
Specification  (TS)  to  allow  a  one-time 
waiver  from  TS  3.8.15  and  the  related 
Basis  to  allow  the  Auxiliary  Building 
crane  to  handle  a  spent  fuel  shipping 
cask.  The  waiver  would  allow  the 
licensee  to  ship  up  to  16  spent  fuel  pins 
in  a  spent  fuel  shipping  cask  licensed  by 
the  U.S.  Department  of  Energy  (DOE)  for 
hot  cell  examination  as  a  part  of  the 
DOE  Extended  Burnup  Program. 

Date  of  publication  of  individual 
notice  in  Federal  Register  May  14, 1987 
(52  FR  18297) 

Expiration  date  of  individual  notice: 
June  15, 1987. 

Local  Public  Document  Room 
location:  lomVmson  Library.  Arkansas 
Tech  University,  Russellville,  Arkansas 
72801 

Pacific  Gas  and  Electric  Company, 
Docket  No.  50-323.  Diablo  Canyon 
Nuclear  Power  Plant.  Unit  2,  San  Luis 
Obispo  County,  California 

Dale  of  amendment  request:  May  6. 
1987 

Brief  description  of  amendment:  The 
proposed  amendment  would  revise  the 
Diablo  Canyon  Unit  2  License  Condition 
2.C.(9)  to  permit  the  submittal  of  a  plant- 
specific  steam  generator  tube  rupture 
analysis  in  April  1988.  rather  than  prior 


to  startup  following  the  first  refueling 
outage. 

Date  of  publication  of  individual 
notice  in  Federal  Register  May  12, 1987 
(52  FR  17864) 

Expiration  date  of  individual  notice: 
June  11, 1987 

Local  Public  Document  Room 
location:  California  Polytechnic  State 
University  Library.  Government 
Documents  and  Maps  Department,  San 
Luis  Obispo,  California  93407 

NOTICE  OF  ISSUANCE  OF 
AMENDMENT  TO  FACILITY 
OPERATING  UCENSE 

During  the  period  since  publication  of 
the  last  bi-weekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  I,  which  are  set  forth  in  the 
license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Proposed  No  Significant 
Hazards  Consideration  Determination 
and  Opportunity  for  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated.  No  request  for  a  hearing  or 
petition  for  leave  to  intervene  was  filed 
following  this  notice. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  applications  for 
amendments,  (2)  the  amendments,  and 
(3)  the  Commission's  related  letters, 
Safety  Evaluations  and/or 
Environmental  Assessments  as 
indicated.  All  of  these  items  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
1717  H  Street  NW.,  Washington.  DC, 
and  at  the  local  public  document  rooms 
for  the  particular  facilities  involved.  A 
copy  of  items  (2)  and  (3)  may  be 
obtained  upon  request  addressed  to  the 


U.S.  .Nuclear  Regulatory  Commission, 
Washington.  DC  20555,  Attention: 
Director.  Division  of  Licensing, . 

Carolina  Power  &  Light  Company. 
Docket  No.  50-325,  Brunswick  Steam 
Electric  Plant,  Unit  1,  Brunswick  County, 
North  Carolina 

Date  of  application  for  amendment- 
December  16, 1986 

Brief  description  of  amendment 
Changes  the  designation  of  valve  1- 
CAC-V172  from  drywell  purge  exhaust 
isolation  valve  to  suppression  chamber 
purge  exhaust  isolation  valve. 

Date  of  issuance:  May  15, 1987 

Effective  date:  May  15, 1987 

Amendment  No.:  107 

Facility  Operating  License  No.  DPR- 
71:  Amendment  revised  the  Technical 
Specifications, 

Date  of  initial  notice  in  Federal 
Register  February  11, 1987  (52  FR  4403) 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  May  15,  1987 

No  significant  hazards  consideration 
comments  received:  No, 

Local  Public  Document  Room 
location:  University  of  North  Carolina  at 
Wilmington,  William  Madison  Randall 
Library,  601  S.  College  Road, 
Wilmington,  North  Carolina  28403-3297. 

Carolina  Power  ft  Light  Company. 
Docket  No.  50-325,  Brunswick  Steam 
Electric  Plant  Unit  1,  Brunswick  County, 
North  Carolina 

Date  of  application  for  amendment 
October  21, 1986,  as  supplemented 
March  11, 1987.  The  March  11, 1987 
letter  was  only  a  clarification  and  not  a 
substantive  change. 

Brief  description  of  amendment 
Incorporates  revised  minimum  critical 
power  ratio  values  in  Section  3/4,2.3  and 
Table  3.2.3.2-1.  Revises  Table  3.2.3.2-1  to 
combine  the  turbine  trip/load  reject 
without  bypass  and  the  feedwater 
control  failure  transients  into  a  single 
pressurization  transient 

Date  of  issuance:  May  15. 1987 

Effective  date:  May  15, 1987 

Amendment  No.:  108 

Facility  Operating  License  No.  DPR- 
71:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  December  3,  1986  (52  FR  43678) 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  May  15,  1987. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  University  of  North  Carolina  at 
Wilmington.  William  Madison  Randall 
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Library.  601  S.  College  Road. 

Wilminston,  North  Carolina  28403-3297. 

Commonwealth  Edison  Company, 
Docket  No8.  STN  50-454  and  STN  50- 
4ry5.  Byron  Station.  I'nit  Nos.  1  and  2, 
O^le  County,  Illinois 

Date  of  application  for  amendments: 
March  24. 1987. 

Brief  description  of  amendments: 
These  amendments  revise  Technical 
Specification  3/4.7.5  to  allow  plant 
operation  with  the  essential  service 
water  pump  discharj^e  temperature 
greater  than  80°F,  but  less  than  28T. 
with  no  cooling  tower  fans  running. 
Operation  in  this  condition  would  be 
allowed  only  during  the  ultimate  heat 
sink  cooling  tower  performance  testing. 

Date  of  issuance:  May  12. 1987 

Effective  date:  May  12, 1987 

Amendment  Nos.:  8 

Facility  Operating  License  Nos.  NPF- 
37  and  NPF-66.  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Rejfisler  April  9.  1987  (52  FR  11575) 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  May  12, 1987. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Rockford  Public  Library,  215  N. 
Wyman  Street.  Rockford.  Illinois  61103. 

Commonwealth  F.tiison  Compan>. 
Docket  Nos.  50-295  and  50-3W,  Zion 
Nuclear  Power  Station,  Cnit  Nos.  1  and 
2,  Lake  County.  Illinois 

Date  of  application  for  amendments: 
February  10, 1987 

Brief  description  of  amendments: 
These  amendments  would  permit  a  one- 
time change  that  will  extend  the 
allowable  outage  time  on  the  "O"  diesel 
generator  from  7  days  to  21  days  for  the 
Spring  1987  Unit  2  refueling  outage.  This 
extended  outage  period  is  required  to 
complete  required  modifications  to 
comply  with  Appendix  R  to  10  CI-'R  50 
and  perform  an  extensive  refueling 
outage  maintenance  program. 

Date  of  issuance:  May  8. 1987 

Effective  date:  May  8, 1987 

Amendment  Nos.:  104  and  94 

Facility  Operating  License  Nos.  DPR- 
39  and  DPR-48.  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  March  25. 1987  (52  FR  9563) 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  May  6, 1987. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Waukegan  Public  Library.  128 


N.  County  Street.  Waukegan.  Illinois 
60085 

Florida  Power  Corporation,  et  al.. 
Docket  No.  50-302.  Crystal  River  I'ml 
No.  3  Nuclear  Generating  Plant.  Citrus 
County,  Florida 

Date  of  application  for  amendment' 
March  29, 1985  (TSCRN    3) 

Brief  description  of  amendment-  The 
amendment  adds  a  programmatic 
requirement  to  the  Technical 
Specifications  specifying 
implementation  of  a  Post-Accident 
Sampling  and  Analysis  Program 
pursuant  to  the  recommendations  of 
Generic  Letter  83-37. 

Date  of  issuance:  May  13, 1987 

Effective  date:  May  13, 1987 

Amendment  No.:  99 

Facility  Operating  License  No.  DPR- 
72.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  November  20, 1985  (50  KR 
47863) 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  May  13.  1987. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
Location:  Crystal  River  Public  Library. 
668  N.W.  First  Avenue.  Crystal  River. 
Florida  32829 

Georgia  Power  Company.  Oglethorpe 
Power  Corporation.  Municipal  Electric 
Authority  of  Georgia.  City  of  Daiton, 
Georgia.  Do<:ket  Nos.  50-321  and  50-366, 
Edwin  I.  Hatch  Nuclear  Plant,  Units  1 
and  2,  Appling  County,  (ieorgia 

Date  of  application  for  amendments: 
September  19, 1983  as  supplemented  by 
letters  dated  December  14. 1983, 
December  20, 1983,  September  13, 1985 
and  January  6,  1986 

Brief  description  of  amendments:  The 
amendments  modify  the  Technical 
Specifications  to  provide  closure  time 
requirements  for  the  scram  discharge 
volume  vent  and  drain  valves. 

Date  of  issuance:  May  13, 1987 

Effective  date:  May  13, 1987 

Amendment  Nos.:  136  and  75 

Facility  Operating  License  Nos.  DPR- 
57  and  NPF-5.  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  February  27.  1984  (49  ¥R  7161). 
November  6.  1985  (50  FR  46213)  and  May 
21,1986(51  F'R  18683) 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  May  13.  1987 

No  significant  hazards  consideration 
comments  received:  No 


Local  Public  Document  Room 
location:  Appling  County  Public  Library, 
301  City  Hail  Drive,  Baxley,  Georgia 

GPU  Nuclear  Corporation,  et  al..  Docket 
No.  50-289,  Three  Mile  Island  Nuclear 
Station,  Unit  No.  1,  Dauphin  Ctiunty. 
Pennsylvania 

Date  of  application  for  amendment- 
July  29,  1986  (corrected  on  August  21. 
1986) 

Brief  description  of  amendment: 
Changed  the  administrative  section  of 
the  Technical  Specfications  to  revise 
certain  unit  staff  organizational 
responsibilities  and  titles,  and  clarify 
operator  license  requirements  for  shift 
personnel. 

Date  of  issuance:  May  13,  1987 

Effective  date:  May  13, 1987 

Amendment  No.:  128 

Facility  Operating  License  No.  DPR- 
16.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  October  22,  1986  (51  FR  37511). 

1  he  Commissions  related  evaluation 
of  this  amendment  is  contained  in  a 
Safety  Evaluation  dated  May  13,  1987. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Government  Publications 
Section.  State  Library  of  Pennsylvania. 
Education  Building,  Commonwealth  and 
Walnut  Streets.  Harnsburg, 
Pennsylvania.  17128 

GPU  Nuclear  Corporation,  et  al..  Deckel 
No.  50-289,  Three  Mile  Island  Nuclear 
Station,  Unit  No.  1,  Dauphin  County, 
Pennsylvania 

Date  of  application  for  amendment 
May  12. 1986  as  supplemented 
September  11,  1986 

Brief  description  of  amendment  The 
amendment  revised  the  Technical 
Specifications  (TS)  relating  to  reporting 
requirements  to  conform  with  the  10 
CFR  50.72  and  73  rule  changes. 
Additionally,  administrative  and 
editonal  changes  have  been  made  to 
correct,  improve  and  tlanfy  existing  TS, 
this  included  incorporating  elements  of 
the  Standard  TS  where  appropriate. 

Date  of  issuance:  May  14. 1987 

Effective  date:  May  14.  1967 

Amendment  No.:  129 

Facility  Operating  License  No.  DPR- 
50.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  May  12,  1986  (51  FR  24256)  and 
October  22,  1986  (51  F'R  37510. 

The  Commission's  related  evaluation 
of  this  amendment  is  contained  in  a 
Safety  Evaluation  dated  May  14. 1987. 


No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Government  Publications 
Section.  State  Library  of  Pennsylvania. 
Education  Building.  Commonwealth  and 
Walnut  Streets.  Harrisburg. 
Pennsylvania.  17126 

Indiana  and  Michigan  Electric  Company. 
Docket  No.  50-315  Donald  C.  Cook 
Nuclear  Plant,  Unit  No.  1.  Berrien 
County,  Michigan 

Date  of  application  for  amendment: 
February  10. 1987. 

Brief  description  of  amendment-  The 
amendment  revises  the  Technical 
Specifications  to  allow  a  one-time 
extension  oi  the  ice  condenser 
surveillance  interval  until  the  next 
refueling  outage  currently  scheduled  to 
begin  about  July  1987. 

Date  of  issuance:  May  8,  1987 

Effective  date:  May  8, 1987 

Amendment  No.:  108 

Facility  Operating  License  No.  DPR- 
58.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  March  12, 1987  (52  FR  7685). 

The  Commission  s  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  May  8,  1987. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Maude  Preston  Palenske 
Memorial  Library,  500  Market  Street.  St. 
Joseph,  Michigan  49085 

Indiana  and  Michigan  Electric  Company, 
Docket  No.  50-315  Donald  C.  Cook 
Nuclear  Plant.  Unit  No.  1,  Berrien 
County.  Michigan 

Date  of  application  for  amendment: 
February  20.  as  supplemented  March  13. 
1987. 

Brief  description  of  amendment:  The 
amendment  revises  the  Technical 
Specifications  to  reflect  an  increase  in 
peak  pellet  exposure  from  48.0  MWd/kg 
to  48.7  MWd/kg  for  Advanced  Nuclear 
Fuel  Corporation  (formerly  Exxon 
Nuclear  Company)  fuel. 

Date  of  issuance:  May  19. 1987 

Effective  date:  May  19. 1987 

Amendment  No.:  109 

Facility  Operating  License  No.  DPR- 
58.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  April  8. 1987  (52  FR  11364). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  May  19,  1987. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Maude  Preston  Palenske 


Memorial  Library,  500  Market  Street,  St. 
Joseph.  Michigan  49085 

Long  Island  Lighting  Company.  Docket 
No.  50-322,  Shoreham  Nuclear  Power 
Station,  Suffolk  County.  New  York 

Date  of  application  for  amendment: 
January  21, 1987 

Brief  description  of  amendment:  This 
amendment  changes  the  reactor  vessel 
water  level  setpoint  for  closure  of  the 
main  steam  isolation  valves  and  main 
steam  line  drain  valves  from  Level  2  to 
the  lower  level  of  Level  1. 

Date  of  issuance:  May  4, 1987 

Effective  date:  May  4, 1987 

Amendment  No.  5 

Facility  Operating  License  No.  NPF- 
36.  This  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  (52  FR  4410)  February  11, 1987 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  May  4, 1987. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Shoreham-Wading  River  Public 
Library.  Route  25A,  Shoreham,  New 
York  23212. 

Long  Island  Lighting  Company,  Docket 
No.  50-322,  Shoreham  Nuclear  Power 
Station,  Suffolk  County,  New  York 

Date  of  application  for  amendment: 
February  4, 1987  as  supplemented  by 
letter  dated  April  10,  1987.  which 
supplements  information  furnished  in 
the  February  4,  1987  application  and  is 
not  of  a  substantive  nature. 

Brief  description  of  amendment:  This 
amendment  changes  the  Technical 
Specifications  with  regard  to  the 
Standby  Liquid  Control  System  (SLCS). 
The  changes  reflect  LILCO's  plan  to 
enrich  the  boron  in  the  SLCS  to  eighty- 
five  atom  percent  Boron-10  to  satisfy  the 
requirements  of  10  CFR  50.62(c)(4). 

Date  of  issuance:  May  18, 1987 

Effective  date:  May  18, 1987 

Amendment  No.  6 

Facility  Operating  License  No.  NPF- 
36.  This  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  March  25, 1987  (52  FR  9573) 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  May  18, 1987. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Shoreham-Wading  River  Public 
Library,  Route  25A.  Shoreham,  New 
York  23212. 


Niagara  Mohawk  Power  Corporation. 
Docket  No,  5»-410.  Nine  Mile  Point 
Nuclear  Station,  Unit  No.  2,  Scriba,  New 
York 

Date  of  application  for  amendment: 
March  11, 1987,  as  supplemented  March 
16, 1987 

Brief  description  of  amendment: 
Delete  license  condition  2.C.(14) 
concerning  main  steam  isolation  valves. 

Date  of  issuance:  May  11. 1987 

Effective  dale:  May  11, 1987 

Amendment  No.:  1 

Facilities  Operating  License  No.  NPF- 
54:  Amendment  deleted  license 
condition  2.C.(14). 

Date  of  initial  notice  in  Federal 
Register  April  8, 1987  (52  FR  11367) 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  May  11, 1987. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Penfield  Library,  State 
University  College,  Oswego.  New  Yoric 
13126. 

Niagara  Mohawk  Power  Corporation. 
Docket  No.  50-410.  Nine  Mile  Point 
Nuclear  Station.  Unit  No.  2,  Oswego, 
New  York 

Date  of  application  for  amendment: 
March  11, 1987,  as  supplemented  March 
16, 18  and  31, 1987  and  April  2,  3,  7,  23 
and  28, 1987. 

Brief  description  of  amendment:  This 
amendment  revises  the  Technical 
Specifications  related  to  the  main  steam 
isolation  valves  (MSlVs).  Specifically, 
the  amendment  revises  the  trip  setpoint 
and  allowable  value  for  the  MSIV 
closure  in  Table  2.2.1-1  and  to  change 
the  valve  designations  in  Tables  3.6.1.2-1 
and  3.6.3-1.  Also,  items  la. (2).  (3)  and  (4) 
in  Attachment  1  to  the  License  are 
deleted.  These  change  result  from  the 
change  out  of  ball  valves  with  globe 
valves.  License  Condition  2.C.(14)  is  the 
subject  of  a  separate  amendment. 

Date  of  issuance:  May  15,  1987 

Effective  date:  May  15. 1987 

Amendment  No.:  2 

Facilities  Operating  License  No.  NPF- 
54:  Amendment  revised  License  and  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  April  10,  1987  (52  FR  11787) 

The  Commissions  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  May  15, 1987, 

Significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Penfield  Library,  State 
University  College,  Oswego,  New  York 
13126, 
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Northeast  Nuclear  Energy  Company,  et 
al..  Docket  No.  50-423.  Millstone  Nuclear 
Power  Station  Unit  No.  3,  Town  of 
VVaterford,  Connecticut 

Dale  of  application  for  amendment: 
January  30, 1987.  as  supplemented 
March  6. 1987 

Brief  description  of  amendment:  The 
amendment  revised  the  Technical 
Specification  Sections  4.8.1.1.2.f.l)  and 
4.0.6  to  extend  the  diesel  generator  18- 
month  inspection  from  May  1987  to  the 
refueling  outage  scheduled  to  start  about 
January  1988. 

Date  of  issuance:  May  13, 1987 

Effective  date:  May  13. 1987 

Amendment  No.:  4 

Facility  Operating  License  No.  NPF- 
49.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  March  12.  1987  (52  PR  7680). 

The  March  6. 1987  submittal  provided 
additional  clarifying  information  and  did 
not  change  the  finding  of  the  Initial 
notice.  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
May  13, 1987. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Waterford  Public  Library,  49 
Rope  Ferry  Road,  Waterford. 
Connecticut  06385. 

Pennsylvania  Power  and  Light     -    -  -  • 
Company,  Docket  No.  50-387, 
Susquehanna  Steam  Ele<:thc  Station, 
Unit  1,  Luzerne  County.  Pennsylvania 

Date  of  application  for  amendment 
December  12. 1986 

Brief  description  of  amendment:  This 
amendment  revises  the  Unit  1  Technical 
Specifications  to  change  the  Maximum 
Average  Planar  Linear  Heat  Generation 
Rate  and  Minimum  Critical  Power  Ratio 
limits,  to  preclude  single  loop  operation, 
and  to  change  the  affected  bases  in  the 
Technical  Specifications. 

Date  of  issuance:  May  7. 1987 

Effective  date:  May  7. 1987 

Amendment  No.  64 

Facility  Operating  License  No.  NPF- 
14:  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Re^?i8ter  (52  PR  4414)  February  11. 1987 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  May  7. 1987. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Osterhout  Free  Library. 
Reference  Department,  71  South 
Franklin  Street.  Wilkes-Barre. 
Pennsylvania  18701. 


Philadelphia  Electric  Company.  Docket 
No.  50-352.  Limerick  Generating  Station. 
I  nit  1.  Montgomery  County, 
Pennsylvania 

Date  of  application  for  amendment: 
February  11. 1987 

Brief  description  of  amendment:  The 
amendment  changes  the  requirement  of 
Technical  Specification  3  9.2  and  Table 
3.3.6-1  for  a  minimum  Source  Range 
monitor  detector  count  rate  when 
sixteen  or  fewer  fuel  assemblies, 
adjacent  to  the  SRM's.  are  in  the  reactor. 

Date  of  issuance:  May  11. 1987 

Effective  date:  May  11, 1987 

Amendment  No.  4 

Facility  Operating  License  No.  NPF- 
39.  This  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  April  8, 1987  (52  FR  11369) 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  May  11. 
1987. No  significant  hazards 
consideration  comments  received:  No 

Local  Public  Document  Room 
location:  Pottstown  Public  Library.  500 
High  Street.  Pottstown,  Pennsylvania 
19464. 

Southern  California  Edison  Company  et 
al..  Docket  No.  50-206,  San  Onofre 
Nuclear  Generating  Station.  Unit  No.  1. 
San  Diego  County,  California 

Date  of  application  for  amendment: 
May  9. 1985,  as  revised  on  October  7, 
1985. 

Brief  description  of  amendment:  The 
amendment  revised  the  list  of 
containment  isolation  valves  contained 
in  the  Technical  Specifications  and  the 
limiting  conditions  for  operation  and 
related  action  statements  applicable  to 
these  valves. 

Date  of  issuance:  May  18, 1987 

Effective  date:  This  license 
amendment  is  effective  the  date  of 
issuance  and  shall  be  fully  implemented 
no  later  than  30  days  from  date  of 
issuance. 

Amendment  No.:  99 

Provisional  Operating  License  No. 
DPR-13.  Amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register.  July  17, 1985  (50  FR  29016) 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  May  18,  1987. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  General  Library,  University  of 
California.  P.  O.  Box  19557,  Irvine, 
California  92713. 


Tennessee  Valley  Authority.  Docket 
Nos.  50-237  and  50-328,  Sequoyah 
Nuclear  Plant,  Units  1  and  2,  Hamilton 
County,  Tennessee 

Date  of  application  for  amendments: 
December  23,  1986 

Brief  description  of  amendments:  The 
amendments  change  the  Technical 
Specifications  to  permit  installation  of 
slower  acting  valve  operators  on  valves 
between  the  suction  of  the  centrifugal 
charging  pumps  and  the  volume  control 
tank. 

Date  of  issuance:  May  12, 1987 

Effective  date:  May  12. 1987 

Amendment  Nos.:  55  and  47 

Facility  Operating  License  Nos.  DPR- 
77  and  DPR-79.  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register.  February  26.1987  (52  FR  5870) 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  May  12. 1987. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Chattanooga-Hamilton  County 
Bicentennial  Library,  1001  Broad  Street. 
Chattanooga.  Tennesse  37401. 

Virginia  Electric  and  Power  Company,  et 
al..  Docket  No.  50-338,  North  Anna 
Power  Station.  Unit  No.  1,  Louisa 
County.  Virginia 

Date  of  application  for  amendment 
February  20. 1987 

Brief  description  of  amendment  The 
amendment  adds  a  license  condition  to 
the  NA-1  Facility  Operating  License  No. 
NPF-4  which  states:  "VEPCO  may  use 
two  (2)  fuel  assemblies  containing  fuel 
rods  clad  with  an  advanced  zirconium 
base  alloy  cladding  matenal  as 
described  In  VEPCO's  letter  dated 
February  20. 1987  "  These  two  fuel 
assemblies  meet  the  guidelines  for  lead 
test  fuel  assemblies  and  are  enveloped 
by  the  existing  NA-1  reload  design  and 
safety  analysis  limits. 

This  amendment  also  grants  an 
exemption  from  the  requirement  of  10 
CFR  50.46.  The  evaluation  of  the 
granting  of  this  exemption  is  contained 
in  the  Safety  Evaluation  issued  with  this 
amendment. 

Date  of  issuance:  May  13. 1987 

Effective  date:  May  13. 1987 

Amendment  No.:  94 

Facility  Operating  License  No.  NPF-4: 
The  amendment  adds  a  license 
condition. 

Date  of  initial  notice  in  Federal 
Register  Apnl  8.  1987  (52  FR  11376) 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  an 
Environmental  Assessment  dated  May 


7, 1987  (52  FR  18035),  and  in  a  Safety 
Evaluation  dated  May  13, 1987. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
locations:  Board  of  Supervisors  Office, 
Louisa  County  Courthouse.  Louisa. 
Virginia  23093,  and  the  Alderman 
Library.  Manuscripts  Department, 
University  of  Virginia,  CharloKesville, 
Virginia  22901. 

Virginia  Electric  and  Power  Company,  et 
al..  Docket  No.  50-339,  North  Anna 
Power  Station,  Unit  No.  2,  Louisa 
County.  Virginia 

Date  of  application  for  amendment 
February  19, 1987 

Brief  description  of  amendment  The 
amendment  revises  License  Condition 
2.C.(15)(c)  to  permit  the  second 
inspection  of  the  recirculation  spray 
pumps  inside  containment  to  be 
performed  during  the  forthcoming  NA-2 
1987  refueling  outage. 

Date  of  issuance:  May  11. 1987 

Effective  date:  May  11, 1987 

Amendment  No.:  79 

Facility  Operating  License  No.  NPF-7: 
Amendment  revised  the  License. 

Date  of  initial  notice  in  Federal 
Register  April  8. 1987  (52  FR  11375) 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  May  11, 1987. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
locations:  Board  of  Supervisors  Office, 
Louisa  County  Courthouse.  Louisa, 
Virginia  23093.  and  the  Alderman 
Library.  Manuscripts  Department, 
University  of  Virginia.  Charlottesville, 
Virginia  22901. 

Virginia  Electric  and  Power  Company,  et 
al..  Docket  Nos.  50-338  and  50-339,  North 
Anna  Power  Station.  Units  No.  1  and  No. 
2,  Louisa  County,  Virginia 

Date  of  application  for  amendments: 
April  10.  1986 

Brief  description  of  amendments:  The 
amendments  differentiate  the 
requirements  of  Technical  Specification 
(TS)  3/4.3.7  (fire  detection 
instrumentation)  for  inside  and  outside 
of  containment  and  modify  the 
functional  testing  interval  for  fire 
detection  instrumentation  inside 
containment  to  be  consistent  with 
NUREG-0452.  Revision  4. 

Date  of  issuance:  May  13. 1987 

Effective  date:  14  days  from  the  date 
of  issuance 

Amendment  Nos.:  95  and  80 

Facility  Operating  License  Nos.  NPF-4 
and  NPF-7.  Amendments  revised  the 
Technical  Specifications. 


Date  of  initial  notice  in  Federal 
Register  January  14, 1987  (52  FR  1557) 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  May  13, 1987. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
locations:  Board  of  Supervisors  Office, 
Louisa  County  Courthouse,  Louisa,  » 
Virginia  23093,  and  the  Alderman 
Library,  Manuscripts  Department 
University  of  Virginia,  Charlottesville, 
Virginia  22901. 

Washington  Public  Power  Supply 
System,  Docket  No.  50-397.  WNP-2. 
Richland,  Washington 

Date  of  amendment  request  January 
31.1986 

Brief  description  of  amendment  This 
amendment  revises  the  WNP-2 
Technical  Specification  4.6.1.2  to  extend 
the  maximum  interval  between 
performances  of  both  Type  B  and  Type 
C  tests  from  24  to  27  months.  An 
exemption  that  relieves  the  license  from 
the  requirement  that  Type  C  leak  testing 
of  containment  isolation  valves  be  done 
during  each  reactor  shutdown  for 
refueling  was  issued  on  April  29. 1987. 

Date  of  issuance:  April  29,  1987 

Effective  date:  April  29, 1987 

Amendment  No.:  41 

Facility  Operating  License  No.  NPF- 
21:  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  February  26, 1987  (51  FR  5871) 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  April  29, 1987. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Richland  Public  Library,  Swift 
and  Northgate  Streets,  Richland. 
Washington  99352. 

Washington  Public  Power  Supply 
System,  Docket  No.  50-397,  WNP-2, 
Richland,  Washington 

Date  of  amendment  request:  June  13 
and  June  la  1985  and  October  7. 1986. 

Brief  description  of  amendment  This 
amendment  revises  the  WNP-2 
Technical  Specification  3/4.8.4.2  by 
removing  a  list  of  containment 
penetration  fuses  and  a  surveillance 
requirement  to  test  these  fuses 
functionally  on  a  rotating  basis. 

Date  of  issuance:  May  21. 1987      - '    ' 

Effective  date:  May  21, 1987 

Amendment  No.:  42 

Facility  Operating  License  No.  NPF- 
21:  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal  '    ~ '" 
Register  November  19, 1986  (51  FR 


41871),  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
May  21, 1987 

No  significant  hazards  consideration 
received:  No. 

Local  Public  Document  Room 
location:  Richland  Public  Librar>'.  Swift 
and  Northgate  Streets,  Richland, 
Washington  99352. 

Wisconsin  PubHc  Ser\ice  Corporation, 
Docket  Na  50-305.  Kewaunee  Nuclear 
Power  Plant.  Kewaunee  County, 
Wisconsin 

Date  of  application  for  amendment 
January  16. 1987. 

Brief  description  of  amendment  The 
amendment  corrected  typographical 
errors,  clarified  the  requirements  of 
existing  specifications,  and  adopted 
requirements  from  NRG  Generic  Letter 
83-37.  dated  November  1.  1983,  entitled, 
"NUREG-0737  Technical  Specifications" 
in  regard  to  the  containment  hydrogen 
monitors. 

Date  of  issuance:  May  15. 1987 

Effective  date:  May  15, 1987 

Amendment  No.:  74 

Facility  Operating  License  No.  DPR- 
43.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  March  12, 1987  (52  FR  7675  at 
7702) 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  May  15. 1987. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  University  of  Wisconsin 
Library  Learning  Center,  2420  Nicolet 
Drive,  Green  Bay,  Wisconsin  54301 

Yankee  Atomic  Electric  Company, 
Docket  No.  50-029,  Yankee  Nuclear 
Power  Station,  Franklin  County, 
Massachusetts 

Date  of  application  for  amendment 
February  5, 1986 

Brief  description  of  amendment:  The 
amendment  modifies  the  Technical 
Specifications  relating  to  reporting 
requirements  on  reportable  events  and 
primary  coolant  system  spiking. 

Date  of  issuance:  May  7, 1987 

Effective  date:  May  7,  1987 

Amendment  No.:  104 

Facility  Operating  License  No.  DPR-3. 
Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal    ■ 
Register  March  12, 1988  (51  FR  8604). 

The  Commissions  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  May  7, 1987 
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No  significant  hazards  consideration 
commenis  rt?t,eived;  No. 

Local  Public  Document  Room 
location:  Greenfield  Community  CoUeRe, 
1  College  Drive,  Greenfield, 
Massachusetts  01301. 

NOTICE  OF  ISSUANCE  OF 
AMENDMENT  TO  FACILITY 
OPEK.^TING  UCENSE  AND  RNAL 
DETERMINATION  OF  NO 
SIGNinCANT  HAZARDS 
CONSIDERATION  AND 
OPPORTl'NITY  FOR  HEARING 
(EXIGENT  OR  EMERGENCY 
CIRCUMSTANCES) 

During  the  period  since  publication  of 
the  last  bi-weekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application  for  the 
amendment  complies  with  the  standards 
and  requirements  of  the  Atomic  Energy 
Act  of  1954,  as  amended  (the  Act),  and 
the  Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commissions  rules  and  regulations  in  10 
CFR  Chapter  1.  which  are  set  forth  in  the 
license  amendment. 

Because  of  exigent  or  emergency 
circumstances  associated  with  the  date 
the  amendment  was  needed,  there  was 
not  time  for  the  Commission  to  publish, 
for  public  comment  before  issuance,  its 
usual  30-day  Notice  of  Consideration  of 
Issuance  of  Amendment  and  Proposed 
No  Significant  Hazards  Consideration 
Determination  and  Opportunity  for 
Hearing.  For  exigent  circumstances,  the 
Commission  has  either  issued  a  Federal 
Register  notice  providing  opportunity  for 
public  comment  or  has  used  local  media 
to  provide  notice  to  the  public  in  the 
area  surrounding  a  licensee's  facility  of 
the  licensee's  application  and  of  the 
Commission  s  proposed  determination 
of  no  significant  hazards  considera-tion. 
The  Commission  has  provided  a 
reasonable  opportunity  for  the  public  to 
comment,  using  its  best  efforts  to  make 
available  to  the  public  means  of 
communication  for  the  public  to 
respond  quickly,  and  in  the  case  of 
telephone  comments,  the  comments 
have  been  recorded  or  transcribed  as 
appropriate  and  the  licensee  has  been 
informed  of  the  public  comments. 

In  circumstances  where  failure  to  act 
in  a  timely  way  would  have  resulted,  for 
example,  in  derating  or  shutdown  of  a 
nuclear  power  plant  or  in  prevention  of 
either  resumption  of  operation  or  of 
increase  in  power  output  up  to  the 
plant's  licensed  power  level,  the 
Commission  may  not  have  had  an 
opportunity  to  provide  for  public 
comment  on  its  no  significant  hazards 


determmation.  In  such  case,  the  license 
Bmendn»ent  has  been  issued  without 
opportunity  for  comment.  If  there  has 
been  some  time  lor  public  comment  but 
less  than  M)  days,  the  Commission  may 
provide  an  opportunity  for  public 
comment   If  t omments  have  tieen 
requested,  it  is  so  stated.  In  either  event, 
the  Stale  has  been  consulted  by 
telephone  whenever  pos.sible 

Under  its  reKul«'>"f^.  '^^e  Commis,sion 
may  issue  and  make  an  amendment 
immediately  eff«<:live.  notwithftarwlmg 
the  pendency  before  it  of  a  request  for  a 
hearing  from  any  person,  in  advance  of 
the  holding  and  completion  of  any 
required  hearing,  where  if  has 
determined  that  no  significant  hazards 
consideration  is  involved. 

The  Commission  has  applied  the 
standards  of  10  CFR  50.92  and  has  made 
a  final  determin.ition  that  the 
amendment  involves  no  signifitunt 
hazards  consideration.  The  basis  for  this 
determination  is  contained  in  the 
documents  related  to  this  action. 
Accordingly,  the  amendments  have  been 
issued  and  made  effective  as  indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  thai  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(bl,  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  application  for 
amendn>ent,  (2)  the  amendment  to 
Facility  Operating  License,  and  (3)  the 
Commission's  related  letter,  Safety 
Evaluation  and/or  Environmental 
Assessment,  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  f*ublic  Document 
Room.  1717  H  Street,  NW  .  Washington, 
DC  and  at  the  local  public  document 
room  for  the  particular  facility  involved. 

A  copy  of  items  (2)  and  (3)  may  be 
obtained  upon  request  addressed  to  the 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  Attention: 
Director,  Division  of  Licensing. 

The  Commission  is  also  offenng  an 
opportunity  for  a  hearing  with  respect  to 
the  issuance  of  the  amendments  By  July 
6,  1987,  the  licensee  may  file  a  request 
for  a  hearing  with  respect  to  issuance  of 
the  amendment  to  the  subject  facility 
operating  license  and  any  person  whose 
interest  may  be  affected  by  this 
proceeding  and  who  wishes  to 
participate  as  a  party  in  the  proceeding 


must  file  a  virritten  petition  for  leave  lo 
intervene  R»?<iuests  for  •  hearing  and 
petitions  for  leave  to  intervene  shaU  be 
filed  in  accordan<«  with  the 
Commission's    Rules  of  l>ractice  for 
Domestic  Ijcensing  Proceedings  "  in  10 
O-R  Part  2.  If  a  request  for  a  heanng  or 
petition  for  leave  lo  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  lf»e 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  heanng  or  an  appropriate 
order. 

As  required  by  10  CFR  2  714.  a 
petition  for  leave  lo  inlervei>e  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding  and  how 
that  interest  may  t)e  affei  ted  by  the 
results  of  the  proct;eding  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  pemiitled 
with  particular  reference  to  the 
following  factors  (1 )  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding,  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  mlerest.  The  petition  should 
also  identify  the  specific  aspectis)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  lo  intervene. 
Any  person  who  has  filt^i  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifieen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  lo 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  lo  be 
litigated  in  the  mailer,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  lo 
participate  as  a  party. 

Those  permitted  lo  intervene  become 
parties  to  the  prorj'eding.  subject  to  any 
limitations  in  the  ortier  granting  leave  lo 
intervene,  and  have  the  opportunity  lo 


participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

Since  the  Commission  has  made  a 
final  determination  that  the  amendment 
involves  no  significant  hazards 
consideration,  if  a  hearing  is  requested, 
it  will  not  stay  the  effectiveness  of  the 
amendment.  Any  hearing  held  would 
lake  place  while  the  amendment  is  in 
effect. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555,  Attention; 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  1717  H  Street,  NW., 
Washington,  DC.  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  promptly  so 
inform  the  Commission  by  a  loll-free 
telephone  call  lo  Western  Union  at  (800) 
325-6000  (in  Missouri  (800)  342-8700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
3737  and  the  following  message 
addressed  lo  (Project  Director); 
petitioner's  name  and  telephone 
number  date  petition  was  mailed:  plant 
name:  and  publication  dale  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel-Bethesda,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  and  to  the  attorney  for  the 
licensee. 

Nonlimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board,  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of  the 
factors  specified  in  10  CFR  2.714{a)(l)(i)- 
(v)  and  2.714(d). 

Arizona  Public  Service  Company,  et  al. 
Docket  No.  STN  50-528  Palo  Verde 
Nuclear  Generating  Station,  Unit  1. 
Maricopa  County,  Arizona 

Date  of  application  for  amendment: 
March  23,  1987 

Brief  description  of  amendment:  The 
amendment  revised  Technical 
Specification  3/4.11.1,  on  a  one  time 
basis  and  for  a  period  not  to  exceed  60 
days,  lo  allow  Ihe  release  of  secondary 
system  liquid  waste  lo  the  onsite 
evaporation  pond  while  the 
concentration  of  principal  gamma 
emitters  with  half  lives  less  than  75  days 
exceeds  5x10  'uCi/ml,  provided  that  the 


concentration  does  not  exceed  the  limits 
of  10  CFR  Part  20.  Appendix  B.  Table  II. 
Column  2. 

Date  of  issuance:  April  29, 1987 

Effective  date:  March  24, 1987 

Amendment  No.:  16 

Facility  Operating  License  No.:  NPF- 
41:  Amendment  revised  the  Technical 
Specifications. 

Public  comments  requested  as  to 
proposed  no  significant  hazards 
consideration;  No. 

The  Commission's  related  evaluation 
is  contained  in  a  Safety  Evaluation 
dated  April  29, 1987. 

Attorney  for  licensees:  Mr.  Arthur  C. 
Gehr,  Snelland  Wilmer,  3100  Valley 
Center,  Phoenix,  Arizona  85007 

Local  Public  Document  Room 
location:  Phoenix  Public  Library, 
Business,  Science  and  Technology 
Department.  12  East  McDowell  Road, 
Phoenix,  Arizona  85004. 

Duquesne  Light  Company,  Docket  No. 
50-334,  Beaver  Valley  Power  Station, 
Unit  No.  1,  Shippingport,  Pennsylvania 

Date  of  application  for  amendment: 
December  2, 1986;  revised  February  3, 
1987  and  April  16, 1987 

Brief  description  of  amendment:  The 
amendment  changed  the  Technical 
Specifications  for  Beaver  Valley  Unit  1 
to  provide  operability  requirements, 
Limiling  Conditions  of  Operation,  and 
surveillance  requirements  on  the 
habitability  systems  for  the  combined 
Unit  1  and  2  Control  Room. 

Date  of  issuance:  May  20. 1987 

Effective  date:  May  20, 1987 

Amendment  No.  109 

Facility  Operating  License  No.  DPR- 
66.  Amendment  revised  the  Technical 
Specifications. 

Public  commenis  requested  as  to 
proposed  no  significant  hazards 
consideration:  Yes.  Published  in  the 
Federal  Register  May  4, 1987  (52  FR 
16323). 

No  significant  hazards  consideration 
commenis  received;  No 

The  Commission's  related  evaluation 
of  the  amendment  and  final 
determination  of  no  significant  hazards 
consideration  are  contained  in  a  Safety 
Evaluation  dated  May  20, 1987, 

Attorney  for  licensee:  Gerald 
Chamoff,  Esquire,  Jay  E.  Silberg, 
Esquire,  Shaw,  Piltman,  Potts  and 
Trowbridge,  2300  N  Street,  NW., 
Washington,  DC  20037 

Local  Public  Document  Room 
location:  B.  F.  Jones  Memorial  Library, 
663  Franklin  Avenue,  Aliquippa, 
Pennsylvania  15001. 

NRC  Project  Director:  John  F.  Stolz 

Dated  at  Bethesda.  Maryland  this  26th  day 
of  May,  19S7. 


FOR  THE  .NUCLEAR  REGULATORY 
COMMISSION 

Dennis  M.  Crutchfield.  Director 

Division  of  Reactor  Proiects-lll.  IV,  V& 
Special  Projects 

[FR  Doc  87-12519  Filed  6-2-87;  8:45  am) 
BiLUNC  cooc  7s»o-oi-ro 


SECURITIES  AND  EXCHANGE 
COMMISSION 

(ReteaM  No.  34-24517;  FHe  No  SR-CBOE- 

87-07) 

Self-Regulatory  Organizations; 
Proposed  Rule  Change  by  the  Chicago 
Board  Options,  Exchange,  Inc.  relating 
to  Public  Securities  Business/Stock 
Execution  Service 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"J, 
15  U.S.C.  788(b)(1),  notice  is  hereby 
given  that  on  March  16, 1987,  the 
Chicago  Board  Options  Exchange, 
Incorporated  ("CBOE  "  or  "Exchange") 
filed  with  the  Securities  and  Elxchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II  and  III  below.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CBOE.  pursuant  to  Rule  19-4  of 
the  Act.  hereby  proposes  the  following 
changes  to  the  Rules  of  the  Exchange 
(Italics  indicate  material  proposed  to  be 
added;  brackets  indicate  material 
proposed  to  be  deleted): 

Public  Securities  Business 

Rule  3.1, 

(a)  Everj'  individual  member  or 
member  organization  shall  have  as  the 
principal  purpose  of  its  membership  the 
conduct  of  a  public  securities  business. 

(b)  A  member  shall  be  deemed  to 
have  such  a  purpose  if  and  so  long  as 

(1)  The  member  has  qualified  and  acts 
in  respect  of  its  business  on  the 
Exchange  in  one  or  more  of  the 
following  capacities:  (i)  A  member 
approved  to  transact  business  with  non- 
afTiliated  public  customers  in 
accordance  with  Rule  9.1  or  to  clear 
Exchange  transactions  of  other  members 
in  accordance  with  the  Rules  of  the 
Clearing  Corporation:  (li)  a  Market- 
Maker  as  defined  in  Rule  8.1:  (iii)  a  Floor 
Broker  as  defined  in  Rule  6.70;  (iv)  a 
Board  Broker  as  defined  in  Rule  7.1;  (v) 
a  stock  sen,'ice  as  defined  in  Rule  6.77; 
and 

(2)  No  change. 


UM  I 
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(c)  No  change. 
Stock  Execution  Business 
Rule  6.77. 

a.  A  stock  service  is  a  regular  member 
organization  that  is  registered  with  the 
Exchange  for  the  purpose  of  providing 
stock  execution  services  to  market- 
makers  on  the  floor  of  the  Exchange.  An 
applicant  for  registration  as  a  stock 
service  shall  file  its  application  in 
writing  with  the  Membership 
Department  of  the  Exchange. 
Applications  shall  be  reviewed  by  the 
Membership  Committee,  which  shall 
consider  an  applicant 's  financial 
condition,  regulatory  history  and  such 
other  factors  as  the  Membership 
Committee  deems  appropriate.  After 
reviewing  the  application,  the 
Membership  Committee  shall  either 
approve  or  disapprove  the  applicant's 
registration  as  a  stock  service.  Before 
registration,  the  Membership 
Department,  upon  direction  of  the 
Membership  Committee,  shall  post  the 
names  of  the  applicant  and  its 
nominee(s)  on  the  floor  of  the  Exchange 
far  at  least  three  business  days. 

(b)  A  stock  service  shall:  fi)  Conduct 
its  stock  execution  business  so  that  only 
the  name  of  on  Exchange  member  is 
identified  as  the  clearing  agent  ("give- 
up")  at  the  time  a  sUh:A  Lronsaction  is 
effected  on  behalf  of  a  murkeC  maker 
(ii)  maintain  its  stock  execution  records 
in  a  form  acceptable  to  the  Exchange 
and  (Hi)  make  ovaihble  to  market- 
maker  customers  tip<in  request  a 
statement  of  fmowial  condition  as 
disclosed  by  its  m<^>st  rt^ent  bolance 
sheet,  which  shall  he  prepared  no  hter 
than  the  tenth  business  day  following 
each  calendar  month-end. 

(c)  A  clearing  member  need  not 
register  as  a  stock  service  in  order  to 
effect  stock  transactions  on  behalf  of 
market-makers  for  which  it  has  a 
currently  outstanding  letter  of 
Guarantee. 

It  S«lf-R«>tulatory  OryaniMtiofi'* 
Statement  of  th«  Purpo**  o(.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Chan);e 

in  Its  Tiling  with  the  Commission,  the 
self-regulatory  organization  included 
statement.s  concerning  ihe  purpose  of 
and  basis  for  the  proposed  ruU'  change 
and  discussed  any  comnvents  il  received 
on  the  proposed  rule  change.  I'he  text  of 
these  statements  may  b«  examined  at 
the  places  specified  in  Item  IV  below 


and  Is  set  forth  In  sections  (A).  (BJ,  and 
(C)  below.' 

(AJ  Self-Regulatory  Organization  s 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

A  stock  execution  service  ("stock 
service")  has  as  its  primary  function  the 
execution  of  hedging  transactions  in 
underlying  securities  for  Exchange 
options  market  makers.  Stock  orders  are 
solicited  and  initiated  by  stock  service 
personnel  from  facilities  maintained  on 
the  Exchange  floor.  The  proposed  rule 
would  recognize  stock  service  as  a  floor 
function  for  which  Membership 
Committee  approval  is  required.  The 
rule  would  establish  certain  business 
practices  and  recordkeeping  standurds. 
and  provide  for  limited  client  accx'ss  to 
the  financial  statement  of  stock  services. 
The  purpose  of  the  proposed  rule  i.hange 
is  to  recognize  in  the  Fxrhai>ge'8  rule 
structure  those  firms  whi<  h  coodurt  a 
stock  service  for  members.  JUich  firms 
have  existed  for  some  time  but  h.ive  not 
been  identified  as  such  or  regwlated  aa 
such  by  the  rules.  Thus,  all  members 
engaged  in  the  slock  service  business 
would  be  uM.'iur»'d  of  equal  treatment 
under  the  prup<i8ed  rules.  Another 
purpose  of  the  prujKised  rule  change  is 
to  reduce  the  risk  to  fclxchange  memliers 
of  uncleared  slock  transactions  should  a 
stock  service  firm  b»'cume  insolvent  by 
requiring  that  a  stock  service  utilize  only 
Exchange  members  as  clearing  give-ups. 
insuring  the  Elxchange  s  abihty  to 
enforce  necessary  recordkeeping 
standards  and  to  monitor  finartcial 
condition. 

The  rule  change  will  require  firms  to 
apply  and  register  to  become  stock 
service  firms  and  spells  out  their 
recordkeeping  obligations  These 
requirements  are  intended  to  ensure  that 
the  Exchange  can  identify  the  p.irUes  to 
market  maker  stock  trades  at  any  given 
time.  The  Exchange  has  determined  to 
work  with  slock  services  to  establish 
recordkeeping  standards  and  fomwils. 
Such  records  will  form  the  basis  for 
negotiating  cleannjj  safeguards  at  both 
Midwest  Clearing  Corporation  and 
National  Securities  Clearing 
Corporation.  It  is  not  antiapated  that 
any  informatum  would  be  requirvd 
which  the  stocJi  services  are  not  already 
maintaining  In  son^e  form  Stock 
services  will  be  reviewed  pnor  to 
admission  to  membership,  and  on  an  on- 
going basis  thereafter,  to  ensure 


'TIk  CBOE  h««  •upptemented  <ht  (tt»cu«»lon  of 
the  propoMd  rule  chanfie  conulned  In  Ihit  nhnc  by 
a  letter  dated  May  11.  1967.  from  Mwy  Bender.  Vice 


PreeWmX.  C»)K.  to  tU-wnrtt  Kri.rTMM'   A.^Hinri 
Dtraclor.  DWtatoo  ot  Mwkat  RefiulatMW.  9e«AVin«« 
and  Exchange  Commlaaion. 


compliance  with  applicable 
recordkeeping,  financial  reporting,  and 
net  capital  standards,  and  to  determine 
that  proper  proceduri's  are  in  place  to 
prevent,  detect,  and  liquid.ile  errors. 

The  rule  change  also  limits  lh«'  stoc-k 
service  firm  s  ability  to  give  up  another 
firm  on  a  stock  ticket  in  order  to  assure 
proper  financial  responsibility  for 
trades.  The  stock  service  firm  is 
required  to  utilize  only  F.xchanRe 
members  as  clearing  give  ups  in  order  to 
guarantee  thafthe  Exchange  has 
jurisdiction  over  the  l>ooks  and  rernnis 
needed  to  insure  that  market  makers' 
stock  transactions  are  settled  The  rule 
also  requires  a  slock  service  firm  to 
provide  financial  information  upon 
request  of  a  member  with  whom  the 
stock  service  firm  does  business,  to 
assure  that  members  can  assess  the 
financial  security  of  giving  their 
business  to  a  particular  stock  service 
firm. 

The  proposed  rule  change  is 
consistent  with  the  Sacuritms  Exchange 
Act  of  1934  and.  in  particular,  section 
6(b)(5)  thereof  in  that  the  rule  change  is 
designed  to  improve  the  market  ciearing 
and  trading  mechanism,  and  assure 
appropnate  regulation  of  ihe  slock 
execution  business. 

(B)  Self-Regulatory  Organization  s 
Statement  on  Burden  on  Competition 

The  Exchange  ik>e8  not  believe  that 
this  proposed  rule  change  will  impose 
any  burden  on  competition. 

(C)  Self-Regulatory  OrganizoUon  's 
Statement  of  Comments  on  ihe  Proposf^ 
Rule  Change  Received  from  Members. 
Participants  or  Others. 

Comments  were  neither  solicited  nor 
received. 

III.  Date  of  Effectivenesa  of  the 
Proposed  Rule  Change  and  Timing  for 

Ckimmission  Action. 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self  regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(Bl  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 


IV.  Sohcitation  of  Comments 


Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submission 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifih  Street, 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  ail  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
use.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
450  Fifth  Street.  NW..  Washington.  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissisons  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  June  24. 1987. 

Dated:  May  27,  1987. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz, 

Secretary 

[PR  Doc.  B7-12576  Filed  6-2-87;  8:45  am] 
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I  Release  No.  34-24518;  File  No.  SR-CBOE- 
87-21] 

Selt-Regulatory  Organizations; 
Proposed  Rule  Change  by  the  Chicago 
Board  Options  Exchange,  Inc. 
Relating  to  Change  to  Schedule  of 
Arbitration  Fee  Deposits. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 
15  U.S.C.  78s(b)(l).  notice  is  hereby 
given  that  on  May  7,  1987,  the  Chicago 
Board  Options  Exchange,  incorporated 
("CBOE"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  1,  11  and  111 
below,  which  items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  thi*  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Text  of  the  Proposed  Rule  Change 

The  proposed  change  to  Rule  18.33(a) 
increases  the  fee  deposit  by  claimants  in 
Exchange  arbitrations  to  conform  the 
deposits  to  those  of  other  self-regulatory 


organizations.  The  ~urrent  fee  deposit 
for  cases  with  an  amount  in  dispute  of 
$10,000  up  to  $20,000  is  $300,  $500  for 
cases  from  $20,000  up  to  $100,000  and 
S750  for  cases  above  $100,000.  The  new 
fee  deposits  are  $400  for  cases  from 
$10,000  up  to  $50,000.  $500  for  cases  from 
$50,000  up  to  $100,000,  $750  for  cases 
from  $100,000  up  to  $500,000.  and  $1,000 
for  cases  involving  over  $500,000. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 

Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below 
and  is  set  forth  in  sections  (A),  (B),  and 
(C)  below. 

fA)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(1)  Purpose 

The  proposed  rule  change  is  being 
filed  80  that  the  Exchange's  schedule  of 
fees  to  be  deposited  by  parties  in 
connection  with  arbitration  claims  will 
be  uniform  with  those  of  other 
exchanges  and  self-regulatory 
organizations.  In  that  connection,  the 
Commission  has  approved  a  similar 
proposed  rule  change  submitted  by  the 
American  Stock  Exchange  ("AMEX") 
(Securities  Exchange  Act  Release  No. 
24379,  April  22. 1987).  The  Commission 
has  received  proposed  rule  changes 
providing  for  amendments  si.milar  to 
those  proposed  by  the  Amex  from  the 
New  York  Stock  Exchange,  Inc.  and  the 
Boston  Stock  Exchange,  Inc. 

(2)  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  the  provisions  of  the  Act 
in  general  and,  in  particular,  with 
section  6(b)(4)  thereof,  in  that  it  provides 
for  the  equitable  allocation  of 
reasonable  fees  and  other  changes 
among  persons  using  the  Exchange's 
arbitration  facility. 

(Bj  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
this  proposed  rule  change  will  impose 
any  burden  on  competition. 


(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

Comments  were  neither  solicited  nor 
received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Tuning  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  penod  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 

submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submission 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commissioin,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U,S.C.  552,  will  be  available  for 
inspection  and  copying  at  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street,  NW..  Washington,  DC. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  June  24, 1987. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  May  27. 1987. 

Jonathan  G.  Katz, 

Secretary. 

(FR  Doc.  87-12577  Filed  6-2-87;  8:45  am) 

BIUJNG  CODE  8010-01-M 


UM  I 


20816 


Federal  Resi.ster   .'   Vol    52,   N.)    IOC  /   VVednesdiiy.   |une  3.  1987  /  Notices 


Federal  Register  /  Vol.  52.  No.  106  /  Wednesday,  June  3,  1987  /  Notices 


20817 


I  Reksas*  No.  24511;  F««  Mo.  SR-*»SE-««-2«l 

Proposed  Rule  Change  By  Tti«  Pacific 
Stock  Exchange  Inc.;  Relating  to 
Options  Floor  Menit>«r«  Who  Have 
Been  Approved  by  the  Exchange  to 
Act  In  the  Capacity  Both  as  a  Market 
Maker  and  a  Floor  Broker 

I'ursuaiil  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78s(b)(l).  notice  is  hereby  given 
that  on  December  1,  19«6.  the  Pacific 
Stock  Exchange  Incorporated  ( "PSE"  or 
the  "Exchange")  filed  with  the  Securities 
and  Exchange  Commission  the  proposed 
rule  change  as  described  in  Items  I.  II 
and  III  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

/.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Pacific  Stock  Exchange 
Incorporated  ("PSE"  or  the  "Exchange"), 
pursuant  to  Rule  19(b)-4  of  the 
Securities  Exchange  Act  of  1934  ("Act") 
hereby  proposes  certain  rule  changes 
with  respect  to  options  floor  members 
who  have  been  approved  by  the 
Exchange  to  act  in  the  capacity  both  as 
a  market  maker  and  a  floor  broker. 
(Brackets  indicate  language  to  be 
deleted,  italics  and  indicates  new 
language.) 

Rule  VI 

Restriction  on  Acting  as  Market  Maker 
and  Floor  Broker 

Sec.  80.  [a]  Except  under  unusual 
circumstances  and  with  the  prior 
permission  of  an  Options  Floor  Trading 
Committee  Member,  no  Market  Maker 
shall  on  the  same  business  day  and  with 
respect  to  option  contracts  covering  the 
same  underiying  security,  act  as  such 
and  also  act  as  a  Floor  Broker. 

(b)  Members  who  act  as  both  Market 
Makers  and  Floor  Brokers  whose 
quarterly  total  contract  volume  as  a 
Market  Maker  exceeds  that  as  a  Floor 
Broker  shall  be  given  principal 
appointment  and  comply  with  the  terms 
of  Section  79.  Commentary  .04. 

(c)  With  the  exception  of  those 
members  who  are  sole  proprietors  and/ 
or  those  who  are  given  primary 
appointments,  members  who  act  as 
Floor  Brokers  and  Market  Makers  shall 
be  limited  to  the  trading  of  100  contracts 
per  month  as  a  Market  Maker. 

(d)  Members  who  wish  to  apply  for 
the  privilege  of  acting  in  the  capacity  of 
both  a  Market  Maker  and  Floor  Broker 
must  apply  for  and  receive  approval 


through  the  Options  Appointments 
Committee  and  the  Options  Floor 

Trading  Committee. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change. 
The  text  of  these  statements  may  be 
examined  at  the  places  specified  in  Item 
IV  below.  The  self  regulatory 
organization  has  prepared  summaries, 
set  forth  in  sections  (A),  (B)  and  (C) 
below,  of  the  most  significant  aspects  of 
such  statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for  the  Proposed  Rule 
Change 

From  the  beginning  of  trading  of  listed 
options,  the  Exchange  has  permitted  its 
floor  members  to  act  as  both  Market 
Makers  and  Floor  Brokers  The  only 
restrictions  placed  on  such  members 
were  that  they  not  act  as  such  in  the 
same  options  during  the  same  trading 
session,  and.  as  a  policy  matter,  if  their 
principal  business  was  as  a  Market 
Maker,  that  they  be  given  a  primary 
appointment  and  comply  with  the 
trading  requirements  accompanying 
such  appointment.  The  Exchange 
believes  that  in  today's  environment  this 
system  which  permits  a  floor  member  to 
be  registered  in  both  capacities  may 
create  possible  abuses  to  the  specialist 
exempt  credit  provided  for  in  SEC  Rule 
15c3-l(c)(2)(x)(F)(l).  Specifically,  the 
Exchange  b»elieves  that  a  firm  may 
nominate  a  floor  member  to  act  in  both 
capacities.  The  floor  member  then 
would  act  primarily  as  an  independent 
Floor  Broker  At  the  same  time, 
however,  the  same  firm  might  submit 
orders  from  off  the  tradina  Hoor,  in  the 
name  of  the  Floor  Broker/Market  Maker, 
to  other  sections  of  the  Hoor.  with  such 
orders  enjoying  the  treatment  as  Market 
Maker  orders  and  receiving  specialist 
exempt  credit.  Such  abuse  is  difficult  to 
detect  for  and  thus  the  Exchange 
proposes  these  rule  changes  as  a 
deterrent  to  such  possible  abuse. 
The  Exchange  believes  that  by 
excluding  sole  propnetors  and  those 
members  who  would  be  assigned  a 
principal  appointment,  the  rights  of 
those  members  who  legitimately  act  in 
l)oth  capacities  would  be  preserved. 
Sole  proprietors,  by  their  very  nature, 
are  single  trading  entities  and  would  not 
be  in  a  position  to  both  enjoy  the 
privilege  of  floor  brokering  while  at  the 
same  time  entering  orders  from  off  the 
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floor.  Members  who  are  principally 
appointed  to  trading  pits  have  certain 
requirements  ensuring  that  in  return  for 
exempt  credit,  affirmative  and  negative 
obligations,  with  respect  to  market 
making  in  such  appointments,  are  met. 

The  Exchange  believes  that  the 
pnncipal  impact  of  the  rule  proposal  will 
be  on  firms  that  would  abuse  the 
privileges  by  nominating  an  independent 
Floor  Broker  and  then  placing  trades, 
from  off  floor,  as  though  they  were 
initiated  by  such  floor  member. 

The  Exchange  believes  that  the 
proposed  rule  change  is  specifically  in 
keeping  with  section  6(b)(5)  of  the  Act. 
in  that  it  is  designed  to  prevent  the 
fraudulent  acts  and  practices  described 
above  and  to  promote  just  and  equitable 
principles  of  trade. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  imposes  a 
burden  on  competition. 

(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of  the 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period;  (i) 
As  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  bo  appropnate  and 
publishes  its  reasons  for  so  finding;  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will; 

(A)  By  order  approve  such  proposed 
rule  change;  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW., 
Washington.  DC  20549  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
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rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Room, 
450  Fifth  Street,  NW.,  Washington,  DC. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned,  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  June  24, 1987. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  May  28. 1987. 
lonathan  G.  Katz. 
Secretary. 

|FR  Doc.  87-12575  Filed  6-2-87;  8:45  amj 
BILLING  COOC  MIO-OI-M 

(Release  No.  »C- 15755;  FNe  No.  812-6680) 

Bankers  National  Life  Insurance  Co; 
Application 

May  27, 1967. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC"). 
ACTION:  Notice  of  application  for 
exemption  under  the  Investment 
Company  Act  of  1940  (the  "1940  Act"). 

Applicants:  Bankers  National  Life 
Insurance  Company  ("Bankers"), 
Bankers  National  Variable  Account  B 
("Account  B"),  Bankers  National 
Variable  Account  C  ("Account  C  "),  and 
Bankers  National  Series  Trust  ("Trust"). 

Relevant  1940  Act  Sections:  Order 
requested  under  sections  26(b)  and 
17(b). 

SUMMARY  OF  APPLICATION:  Applicants 
seek  an  order  to  permit  the  substitution 
of  shares  of  the  Mortgage-Backed 
Securities  Portfolio  for  shares  of  the 
Government  Securities  Portfolio  in  order 
to  preserve  the  existing  fax  status  of 
certain  variable  contracts  in  light  of 
temporary  regulations  issued  by  the 
Interna!  Revenue  Service  ("IRS"). 
FILING  DATE:  The  application  was  filed 
on  April  3. 1987. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5  30  p.m..  on 
June  22. 1987.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest,  the  reason  for  the  request,  and 
the  issues  you  contest.  Serve  the 


Applicants  with  the  request,  either 
personnally  or  by  mail,  and  also  send  if 
to  the  Secretary  of  the  SEC,  along  with 
proof  of  service  by  afTidavif.  or,  for 
lawyers,  by  certificate.  Request 
ncfificafion  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street  NW.,  Washington,  DC  20549. 
Applicants,  c/o  conrad  E.  Rousseau, 
1599  Littleton  Road,  Parsippany,  NJ 
07054. 

FOR  FURTHER  INFORMATION  CONTACT: 
Financial  Analyst  Margaret  Wamken 
(202)  272-2058  or  Special  Counsel  Lewis 
B.  Reich  (202)  272-2061  (Division  of 
Investment  Management). 
SUPPLEMENTARY  INFORMATION: 
Following  is  a  summary  of  the 
application;  the  complete  application  is 
available  for  a  fee  from  either  the  SEC's 
Public  Reference  Branch  in  person  or  the 
SEC's  commercial  copier  (800)  231-3282 
(in  Maryland  (301-253-4300). 

Applicants'  Representations 

1.  Bankers,  the  depositor  of  the 
Accounts,  is  a  legal  reserve  stock  life 
insurance  company  wholly-owned  by 
Conseco.  Inc.,  an  insurance  holding 
company.  The  Accounts  are  separate 
accounts  of  Bankers  registered  under  the 
1940  Act  as  unit  investment  trusts. 
Account  B  was  established  for  the 
purpose  of  funding  certain  individual 
flexible  purchase  payment  deferred 
variable  annuity  contracts  ("annuity 
contracts").  Account  C  was  established 
for  the  purpose  of  funding  certain 
individual  flexible  premium  variable  life 
insurance  contracts  ("life  contracts"). 
Both  the  annuity  contracts  and  the  life 
contracts  are  designed  for  use  in 
connection  with  retirement  plans 
qualifying  for  special  income  tax 
treatment  under  the  Internal  Revenue 
Code  of  1986  ("Code")  ("qualified 
contracts"),  and  for  use  with  plans  not 
qualifying  for  such  special  income  tax 
treatment  ("non-qualified  contracts"). 

2.  Payments  under  the  contracts  may 
be  allocated  by  contract  owners  to 
various  sub-accounts  of  the  Accounts 
each  of  which  invests  exclusively  in  the 
shares  of  a  corresponding  portfolio  of 
the  Trust.  The  Trust  is  registered  under 
the  1940  Act  as  an  open-end,  diversified 
management  investment  company  and  is 
presently  segmented  into  seven 
portfolios,  including  the  Government 
Securities  Portfolio  and  the  Mortgage- 
Backed  Securities  Portfolio.  Bankers 
Investment  Adviser.  Inc.,  is  the 
investment  adviser  to  the  Trust. 

3.  Contractowners  may  transfer  all  or 
part  of  their  contract  values  from  one 
sub-account  to  another  at  any  time, 
subject  to  a  $5.00  transfer  processing 


fee.  With  respect  to  annuity  contracts 
entered  into  on  or  after  August  20, 1984, 
no  sales  charge  is  deducted  from 
premiums.  With  certain  exceptions, 
surrenders  or  partial  surrenders  of 
contract  values  under  these  contracts 
are  subject  to  a  contingent  deferred 
sales  charge.  Annuity  contracts  entered 
into  prior  to  August  20, 1984  are  not 
subject  to  the  contingent  deferred  sales 
charge,  but  are  subject  to  a  6.5%  sales 
charge  deducted  from  each  premium 
payment.  With  respect  to  the  fife 
contracts,  a  sales  charge  of  9%  is 
deducted  from  each  payment  made 
during  the  first  ten  years.  Bankers  has 
reserved  the  right  under  the  contracts  to 
substitute  shares  of  another  portfolio  for 
shares  of  any  portfolio  held  by  the 
Accounts. 

4.  The  contracts  are  expected  to  be 
faxed  as  annuities  or  as  fixed  life 
insurance  (as  appropriate)  under  the 
Code  so  that,  for  federal  income  tax 
purposes,  any  income,  gain  or  loss 
realized  with  respect  to  the  assets  held 
in  the  Account  will  not  be  includible  in 
the  income  of  contractowners  or  of  any 
annuitant  or  beneficiary  under  a 
contract. 

5.  On  September  15. 1986.  the  IRS 
published  proposed  and  temporary 
regulations  that  prescribe  diversification 
standards  to  be  met  by  segregated  asset 
accounts  funding  variable  contracts  as  a 
condition  to  the  taxation  of  those 
contracts  as  annuities  or  as  life 
insurance  under  the  Code.  Treas.  Reg. 

§  1.817-5T.  51  FR  32633  (1986).  The 
temporary  regulations,  together  with  the 
transition  rules  thereunder,  generally 
prohibit  non-qualified  variable  contracts 
from  investing  in  a  portfolio  holding 
more  than  fifty-five  percent  (55%)  of  its 
assets  in  securities  of  the  same  issuer 
and  provide  that  all  "government 
securities"  are  to  be  treated  as  securities 
of  a  single  issuer.  The  temporary 
regulations,  which  become  effective  as 
to  the  Accounts  on  December  15, 1986, 
together  with  the  transition  rules 
thereunder,  generally  provide  that  a 
portfolio  containing  certain  government 
securities  need  not  adequately  diversify 
until  October  30, 1987. 

6.  The  Government  Securities 
Portfolio  will  not  meet  the 
diversification  standards  established  by 
the  temporary  regulations  and  transition 
rules  and,  consequently,  any  non- 
qualified contract  with  contract  values 
allocated  to  that  portfolio  will  forfeit  its 
eligibility  for  existing  tax  treatment 
under  the  Code.  As  a  result  of  the 
issuance  of  the  temporary  regulations. 
Bankers  has  decided  to  cease  offering 
the  Government  Securities  Portfolio    . 
after  June  30. 1987  as  an  eligible 
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portfolio  for  allocations  of  payments  or 
transfers  of  contract  values  with  respect 
to  non-qualified  contracts.  If  may  not  be 
eligible  to  take  advantage  of  the 
October  30, 1987  transition  rule  date  as 
it  will  not  ultimately  be  diversifying  the 
Government  Securities  Portfolio.  Early 
in  May  1987,  Bankers  intends  to  send  a 
letter  to  owners  of  non-qualified 
contracts  accompanied  by  a  prospectus 
for  the  appropriate  Account  and  for  the 
Trust,  advising  them  of  their  right  to  re- 
allocate contract  values  from  the 
Government  Securities  Portfolio  to  any 
other  portfolio  prior  to  June  30, 1987 
without  charge,  and  that  absent  to  re- 
allocation by  the  contractowner. 
Bankers  intends  to  exercise  its  right 
under  the  contracts  to  effect,  on  June  30. 
1987,  the  substitution  of  shares  of  the 
Mortgage-Backed  Securities  Portfolio  for 
all  shares  of  the  Government  Securities 
Portfolio  then  held  by  the  Accounts  for 
non-qualified  contracts.  In  connection 
with  the  substitution,  Bankers  intends, 
on  June  30, 1987,  to  transfer  assets  from 
the  Government  Securities  Portfolio  to 
the  Mortgage-Backed  Securities 
Portfolio  in  an  amount  equal  to  the  value 
of  the  non-qualified  contracts  that 
Bankers  will  be  re-allocating  between 
these  portfolios,  as  described  above. 

7.  Applicants  request  the  SEC  issue  an 
order,  pursuant  to  sections  26(b)  and 
17(b)  of  the  1940  Act  permitting  the 
proposed  substitutions. 

Section  26(b)  of  the  1940  Act  provides 
for  SEC  scrutiny  of  proposed 
substitutions  which  could,  in  effect, 
force  shareholders  dissatisfied  with  the 
substituted  security  to  redeem  their 
shares,  thereby  possibly  incurring  either 
a  loss  of  the  sales  load  deducted  from 
initial  purchase  payments,  an  additional 
sales  load  upon  reinvestment  of  the 
proceeds  of  redemption,  or  both.  The 
proposed  substitution  of  shares  of  the 
Mortgage-Backed  Securities  Portfolio  for 
shares  of  the  Government  Securities 
Portfolio  is  necessary  to  preserve  the 
existing  tax  status  of  the  non-qualified 
contracts,  consistent  with  the 
investment  expectations  of 
conlraclowners.  and  is  appropriate  in 
view  of  the  investment  objectives  of 
these  contracts.  The  Mortgage-Backed 
Securities  Portfolio  is  closely 
comparable  to  the  Government 
Securities  Portfolio  in  investment 
objectives  and  portfolio  composition. 
Applicants  assert  that  the  substitutions 
will  not  result  in  the  type  of  costly 
forced  redemption  which  section  26(b) 
was  intended  to  guard  against  because; 
(1)  The  substitutions  will  be  effected  at 
current  market  price  without  the 
imposition  of  any  transfer  or  other 
charges  or  any  sales  load;  and  [2] 


owners  of  nonqualified  contracts  may 
transfer  contract  values  from  the 
Government  Securities  Portfolio  to  any 
other  portfolio  of  the  Trust  prior  to  June 
30. 1987,  without  the  transfer  processing 
fee  (or  any  other  charge)  being  assessed 
against  any  such  transfer. 

Section  17(a)  of  the  1940  Act  makes  it 
unlawful  for  registered  investment 
companies  to  sell  securities  to.  or 
purchase  securities  for,  certain  affiliated 
persons.  Section  17(b)  authorizes  the 
SEC  to  issue  an  order  exempting  a 
proposed  transaction  from  section  17(a) 
if  evidence  establishes  that:  (1)  The 
proposed  transaction  is  fair  and 
reasonable;  (2)  the  proposed  transaction 
is  consistent  with  the  policy  of  each 
registered  investment  company;  and  (3) 
the  proposed  transaction  is  consistent 
with  the  general  purposes  of  this  title. 
Applicants  assert  that  the  terms  of  the 
proposed  transactions  are  consistent 
with  the  standard  for  relief  prescribed 
by  section  17(b).  The  proposed  re- 
allocation of  assets  by  the  Accounts 
from  the  Government  Securities 
Portfolio  to  the  Mortgage-Backed 
Securities  Portfolio  will  be  done  in  a 
manner  consistent  with  the  standards 
prescribed  by  section  17(b).  The 
proposed  transactions  will  be  made  at 
current  market  of  the  securities 
involved;  Bankers  will  bear  all  expenses 
associated  with  the  transaction;  the 
transactions  will  not  result  in  any 
change  in  the  charges,  costs,  fees,  or 
other  expenses  borne  by 
contractowners;  and  the  transactions 
are  consistent  with  the  policies  of  each 
the  invesment  company  involved  and  of 
the  1940  Act  generally. 

8.  The  proposed  transactions  fall 
within  the  intent  of.  but  not  the  literal 
requirements  of.  Rule  17a-7  under  the 
1940  Act.  That  rule  generally  exempts 
from  section  17(a)  certain  purchase  and 
sale  transactions  between  registered 
investment  companies  or  separate  series 
of  registered  investment  companies, 
which  are  affiliated  persons  of  each 
other,  provided  certain  conditions  are 
met. 

Applicants'  Conditions 

As  a  condition  to  any  order  under 
section  17(b),  Applicants  will  comply 
with  all  the  conditions  set  forth  in  Rule 
17a-7except  for  subparagraph  (a),  which 
requires  that  the  transaction  be  "for  no 
consideration  other  than  cash  payment." 
Lack  of  a  cash  payment,  under  the 
circumstances,  does  not  give  rise  to  the 
type  of  potential  abuse  Rule  17a-7  was 
designed  to  guard  against.  Rather.  Rule 
17a-7  was  designed  to  permit 
investment  companies  to  sell  securities 
between  themselves  at  current  market 
price  without  unnecessarily  incurring 


costs,  including  brokerage  crsts,  to  the 
detriment  of  contractowners.  Here  the 
consideration  involved  is  securities, 
which  will  be  transferred  at  current 
market  price,  and  thus,  in  substance,  the 
transactions  are  of  the  type  ordinarily 
exempted  by  Rule  17a-7. 

For  the  SEC,  by  the  Divison  of  Inveslmenl 
Management,  pursuant  to  delegated 
authority. 
lonathan  G.  Katz. 
Secretary. 
|FR  Doc.  87-12574  Filed  6-2-87,  8:45  am] 
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|Re4«aM  No.  IC-15757;  812-66851 

Lifetime  Global  Equity  Trust; 
Application 

May  28. 1987. 

AQENCy:  Securities  and  Exchange 

Commission  ("SEC"). 

action:  Notice  of  application  for 

exemption  under  the  Investment 

Company  Act  of  1940  (the  "1940  Act"). 


Applicant-  Lifetime  Global  Equity 
Trust. 

Relevant  1940  Act  Sections: 
Exemption  requested  under  section  6(c) 
from  the  provisions  of  section  12(d)(3). 

Summary  of  Application:  Applicant 
seeks  an  order  to  permit  investment  in 
the  equity  and  convertible  debt 
securities  of  major  Japanese  securities 
companies  which  are  listed  and  publicly 
traded  on  the  Tokyo  Stock  Exchange 
(First  Section). 

Filing  Date:  The  application  was  filed 
on  April  14, 1987. 

Hearing  or  Notification  or  Hearing:  If 
no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person  . 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5:30  p.m..  on 
June  22. 1987.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest,  the  reason  for  the  request,  and 
the  issues  you  contest.  Serve  the 
Applicant  with  the  request,  either 
personally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  the  SEC.  along  with 
proof  of  service  by  affidavit,  or,  for 
attorneys,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC. 

Addresses:  Secretary.  SEC.  450  5th 
Street.  NW.,  Washington.  DC.  20549. 
Lifetime  Global  Equity  Trust.  200 
Berkeley  Street.  Boston.  Massachusetts 
02116  Attention:  Arnold  D  Scott,  Esq. 

FOR  FURTHER  INFORMATION  CONTACT*. 

Sherry  A.  Hutchins.  Staff  Attorney  (202) 
272-2799  or  Brion  R.  Thompson.  Special 


Counsel  (202)  272-3016.  Office  of 
Investment  Company  Regulation, 
Division  of  Investment  Management. 
SUPPtfMENTARY  INFORMATION: 
Following  is  a  summary  of  the 
application;  the  complete  application  is 
available  for  a  fee  from  either  the  SEC's 
Public  Reference  Branch  in  person  or  the 
SEC's  commercial  copier  (800)  231-3282 
(in  Maryland  (301)  258-4300)). 

Applicant's  Representations 

1.  Applicant  is  an  open-end, 
diversified  management  investment 
company  reqistered  under  the  1940  Act 
The  general  distributor  of  the  Applicant 
is  MFS  Financial  Services,  Inc.,  and  its 
investment  adviser  is  Lifetime  Advisers, 
Inc..  each  of  which  is  a  subsidiary  of 
Massachusetts  Financial  Services 
Company  ("MFS").  MFS  is  a  subsidiary 
of  Sun  Life  Assurance  Company  of 
Canada  (U.S.),  which  is  turn  is  a 
subsidiary  of  Sun  Life  Assurance 
Company  of  Canada. 

2.  In  accordance  with  its  general 
investment  policies.  Applicant  invests  in 
all  types  of  common  stocks  and 
equivalents  (such  as  convertible  debt 
securities  and  warrants)  and  preferred 
Stocks  of  U.S.  and  non-U. S.  issuers. 
Applicant  proposes  to  invest  in  the 
equity  and  convertible  debt  securitios  of 
major  Japanese  securities  companies 
whose  securities  are  listed  and  publicly 
traded  on  the  Tokyo  Stock  Exchange 
(First  Section),  which  currently  are: 
Cosmo  Securities  Co..  Ltd.,  Dai-ichi 
Securities  Co..  Ltd..  Daiwa  Securities 
Co..  Ltd.,  New  Japan  Securities  Co.,  Ltd., 
The  Nikko  Securities  Co.,  Ltd.,  The 
Nippon  Kangyo  Kakumaru  Securities 
Co.,  Ltd.,  The  Nomura  Securities  Co., 
Ltd.,  Okasan  Securities  Co..  Ltd., 
Yamaichi  Securities  Co.,  Ltd..  and 
Yamalane  Securities  Co.,  Ltd. 
(collectively,  the  "Securities 
Companies"). 

3.  Japanese  companies  with  publicly 
issued  securities,  including  the 
Securities  Companies,  are  required  by 
the  Japanese  Securities  and  Exchange 
Law  (the  "Law")  to  file  with  the  Minister 
of  Finance  (the  "Minister")  annual 
reports  contained  information  relating  to 
the  company's  objectives,  stated  capital, 
securities  issued  and  financial  position, 
the  nature  and  state  of  its  business 
operations,  and  such  other  information 
as  the  Minister  may  request.  Amended 
reports  must  be  filed  with  the  Minister 
upun  the  occurrence  of  any  material 
change  of  information.  The  Law  further 
requires  that  the  financial  statements 
which  are  contained  in  these  annual 
reports  be  certified  by  a  certified  public 
accountant  or  an  incorporated 
accounting  firm  which  has  no  special 


interest  in  the  reporting  corporation.  The 
Securities  Companies  also  publish  their 
annual  reports  in  English. 

4.  Japanese  securities  companies  are 
subject  to  regulation  as  broker-dealers 
under  separate  provisions  of  the  Law. 
Before  a  company  may  act  as  a  broker, 
dealer  or  underwriter  of  securities,  or 
handle  a  public  offering,  it  must  apply 
for  and  obtain  a  license  from  the 
Minister.  Before  issuing  a  license,  the 
Minister  must  be  satisfied  that  such 
company  has  sufficient  financial 
resources  and  sufficent  knowledge  and 
experience  to  conduct  the  proposed 
business  profitably  and  fairly,  and  that 
the  proposed  business  is  necesary  and 
appropriate  in  light  of  economic 
conditions,  such  as  the  number  of 
existing  securities  companies  and  the 
state  of  securities  trading  in  the  area. 
The  Law  authorizes  the  Minister  to 
cancel  a  license  if  the  securities 
company  violates  a  statutory  provision, 
administrative  order,  or  a  condition 
attached  to  its  license,  or  if  it  is 
threatened  with  insolvency. 

5.  Japanese  securities  companies  may 
not  engage  in  businesses  other  than 
those  which  are  securities  related 
without  the  approval  of  the  Minister  and 
may  not  act  as  both  principal  and  broker 
in  the  same  transaction.  All  securities 
companies  must  file  business  reports 
with  the  Minister  within  two  months 
after  the  close  of  the  business  year,  and 
if  the  Minister  deems  it  necessary  and 
appropriate  in  the  public  interest  or  for 
the  protection  of  investors,  he  may 
cause  the  inspection,  without  notice,  of 
the  business  condition,  financial 
position,  accounting  books  and 
documents  or  other  articles  of  the 
securities  corporation.  The  Minister  is 
also  authorized  to  order  a  securities 
company  to  alter  its  method  of  business 
or  take  other  corrective  measures  which 
the  Minister  finds  appropriate  in  the 
event  that  the  Minister  finds  that  the 
company's  ratio  of  total  debt  to  net 
assets  is  excessive  or  that  the 
company's  borrowing  or  lending 
position  is  unsound  or  as  necessary  in 
the  public  interest  for  the  protection  of 
investors. 

6.  In  terms  of  both  the  total  dollar 
transaction  volume  and  the  total  market 
value  of  equity  shares  of  domestic 
companies  listed,  the  Tokyo  Stock 
Exchange  ranks  second  in  the  world, 
surpassed  only  by  the  New  York  Stock 
Exchange.  In  addition,  the  criteria  which 
must  be  satisfied  for  listing  on  the 
Tokyo  Stock  Exchange  include  a 
minimum  of  10  million  listed  shares  (20 
million  for  companies  whose  main 
business  is  outside  Tokyo);  2.000 
shareholders  (as  many  as  3,000 


shareholders  depending  upon  the 
number  of  shares  over  20  million 
outstanding);  corporate  existence  of  at 
least  five  years;  net  tangible  assets  of  at 
least  Yl.500  million  and  net  tangible 
assets  per  share  of  YlOO;  net  pre-tax 
profits  for  the  last  three  years  of  Y200 
million.  Y300  million  and  Y400  million, 
respectively;  and  dividends  of  Y5  per 
share  for  the  last  three  years.  More 
seasoned  listed  stocks  are  assigned  to 
the  First  Section  of  the  Tokyo  Stock 
Exchange  if  they  meet  the  following 
criteria:  At  least  20  million  listed  shares; 
capital  stock  of  Yl  billion;  3.000 
shareholders  holding  no  less  than  500 
nor  as  much  as  50.000  shares; 
shareholders  of  500  to  50,000  ("float") 
shares  must  account  for  more  than  3 
million  shares  plus  25  percent  of  the 
total  listed  shares  (if  more  than  60 
million  shares  are  listed,  the  Hoat  must 
total  more  than  12  million  shares  plus  10 
percent  of  the  total  listed);  an  average 
monthly  trading  volume  for  three 
months  of  200,000  shares;  and  dividends 
for  each  of  the  last  three  years  of  Y5  per 
share.  These  requirements  are 
comparable,  in  terms  of  share 
distribution,  total  market  value  and 
earning  power,  to  those  imposed  by  the 
New  York  and  American  Stock 
Exchanges,  by  the  NASD  for  eligibility 
for  the  NASDAQ  system  and  by  the 
Board  of  Governors  of  the  Federal 
Reserve  System  (the  "Board  ")  for 
inclusion  on  the  over-the-counter  margin 
list. 

Applicant's  Legal  Conclusions 

1.  Section  12(d)(3)  of  the  1940  Act.  in 
pertinent  part,  prohibits  registered 
investment  companies  from  acquiring 
any  interest  in  the  business  of  a  broker, 
dealer  or  underwriter.  Rule  12d3-l  under 
the  1940  Act  provides,  in  pertinent  part, 
that  a  registered  investment  company 
may  purchase  securities  issued  by 
companies  deriving  more  than  15%  of 
their  gross  revenue  from  securities- 
related  activities  provided  certain 
quantitative  and  qualitative  conditions 
are  satisfied.  The  "quantitative" 
requirements  are  met  if,  immediately 
after  the  acquisition,  the  investment 
company  has  not  invested  more  than  5% 
of  the  value  of  its  total  assets  in  the 
target  company's  securities  and  does  not 
own  more  than  5%  of  the  outstanding 
equity  securities  of  the  class  acquired, 
or  more  than  10%  of  the  outstanding 
principal  amount  of  the  issuer's  debt 
securities.  The  "qualitative"  condition  of 
Rule  12d3-l  requires  that  the  stock 
acquired  be  a  "margin  security"  as 
defined  in  Regulation  T  promulgated  by 
the  Board,  which  includes  any  security 
listed  on  a  natioPRl  securities  exchange. 


UM  I 
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or  an  over-the-counter  security 
designated  as  a  marRin  stock  by  the 
Board.  Because  only  securities,  the 
principal  market  for  which  is  in  the 
United  States,  can  quaHfy  as  "margin 
securities"  as  required  by  Regulation  T, 
the  securities  of  the  Securities 
Companies  could  not  be  acquired  by  the 
Applicant  within  the  latitude  afforded 
by  Rule  12d3-l.  without  an  exemption 
from  section  12(d)(3)  of  the  1940  Act. 

2.  In  support  of  this  exempUve 
request.  Applicant  submits  that,  with 
one  exception  noted  above,  each  of  the 
conditions  set  forth  in  Rule  12d3-l  is 
satisried  under  its  proposal  to  purchase 
shares  of  the  Securities  Companies.  In 
particular,  the  availability  of  annual 
reports  disseminated  by  these  Hrms  will 
readily  enable  the  Applicant  to  calculate 
the  percentage  limitations  under  Rule 
12da-l.  The  Applicant  may  currently, 
consistent  with  Rule  12d3-l  and  iU 
investment  policies  and  restriction*, 
purchase  debt  securities  of  foreign 
broker-dealers.  Applicant  agrees, 
however,  to  purchase  only  those 
convertible  debt  securities  of  the 
Securities  Companies  that  satisfy  the 
qualitative  requirements  of  Rule  12di- 
1(b)(5).  where  the  underlying  equity 
securities  are  listed  on  the  Tokyo  Stock 
Exchange  (First  Section). 

3.  The  Securities  Companies  are  of  a 
size  and  quality  comparable  to  United 
States  securities  firms  which  meet  the 
requirement  of  Rule  12d3-l(bj(4).  and  in 
accordance  with  paragraph  (c)  of  Rule 
12d3-l.  which  prohibits  a  registered 
inve^ent  company  from  acquiring  any 
security  issued  by  its  investment 
adviser,  promoter  or  principal 
underwriter,  or  by  any  affiUated  person 
of  the  foregoing  that  is  a  securities- 
related  business,  none  of  the  Securities 
Companies  engage  in  the  distnbution  of 
Applicant's  securities,  or  act  as  or  are 
affiliated  with  the  fimpMcani't 
investment  manage'  Thus,  Applicant 
states  that  Rule  12d3-l  will  be  complied 
with  in  this  regard. 

4.  Applicant  further  represents  that  its 
board  of  directors  has  made  or  will 
make  a  specific  business  decision  to 
permit  Applicant  to  purchase,  as 
Applicant's  investment  adviser  sees  fit 
the  equity  and  convertible  debt 
securities  of  the  Securitios  Companies 
and  that  such  purchases  will  twnefit 
Applicant.  Applicant  also  represents 
that  the  public  information  available 
about  the  Securities  Companies  is  equal 
to  the  information  concerning  other 
issuers  listed  on  the  Tokyo  Stock 
Exchange  in  which  the  Applicant  may 
freely  invest,  and  that  Applicants 
investment  adviser  is  knowledgeable 


and  experienced  in  foreign  market 
investments. 

For  (he  Commissioa  by  the  Division  of 
Investment  ManagemenL  under  delegated 
authority. 
loMtfeaaG.  iCaU. 
Sfcretary. 

\VR  Doc.  87-12S72  Fiied  6^-87:  a45  am] 
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SMALL  BUSINESS  ADMINISTRATION 

I  Disaster  Loan  A/ea  ff22aO) 

Declaration  of  Disaster  Loan  Area; 
Reeves  County,  TX 

As  a  result  of  the  President's  major 
disaster  declaration  on  May  26.  1987.  I 
find  that  Reeves  County  in  the  State  of 
Texas  constitutes  a  disaster  loan  area 
because  of  damage  from  severe  storms 
and  tornadoes  which  occurred  on  May 
2Z  1987.  Eligible  persons,  firms,  and 
organizations  may  Tile  applications  for 
physical  damage  until  the  close  of 
business  or»]uly  27. 1987,  and  for 
economic  injury  until  the  dose  of 
busmess  on  February  2a  198a  at      - 
Disaster  Area  3  Office. 
Small  Business  Administration, 
2306  Oak  Lane.  Suite  110. 
Grand  Prairie.  Texas  75051 
or  other  locally  announced  locations. 
The  interest  rates  are: 


Homeowners  with  credit  available 
elsewhere. 


Homeowners  without  credit  avsil- 
able  elsewhere- - - — - 

Businesses  with  credit  available 
elsewhere 

Businesses  without  credit  avail- 
acne  ttlsew  tiers 

BusineMes  (EHJL)  without  credit 
available  elsewhere 

Other  (non-profit  orsMMsatioiM  in- 
cluding chanlable  and  religious 
(KgantX4itM«a«)  — __„__ 
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DEPARTMENT  OF  STATE 

icM-e/to«si 

Shipping  Coordinating  Committee; 
Subcommittee  on  Safety  of  Ufe  at  Sea 
Working  Group  on  Fire  Protection; 

Meeting 

The  working  Group  on  Fire  Protection 
of  the  Subcommittea  on  Safety  of  Life  at 
Sea  (SOLAS)  will  conduct  an  open 
meeting  on  June  30. 1987  at  9.30  in  Room 
2415  at  Coast  Guard  Headquarters.  2100 
Second  Street.  SW  .  Washington.  DC. 

The  purpose  of  the  meeting  will  be  to 
discuss  actions  the  U.S.  should  take 
relative  to  work  underway  by  the 
International  Maritime  Organization 
Subcommittee  on  Fire  Protection  on  fire 
retardance  of  upholstered  furniture  and 
mattresses.  The  Subcommittee  is 
developing  an  international  standard 
that  would  establish  the  fire  retardance 
limits  for  upholstered  furniture  and 
mattresses  used  on  commercial  vessels. 
Interested  parties  are  welcome  to  attend 
the  meeting  to  provide  their  views,  data 
on  upholstered  furniture  and  mattress 
fire  testing,  need  for  testing,  information 
on  standards  used  in  the  United  States. 
and  information  on  casualties  fire 
exposure.  Written  submittals  are  also 
welcome  and  will  be  summarized  at  the 
meeting  to  aid  the  discussion. 

For  further  information  or  copies  of  IMO 
papers  on  this  subject  contact  Mi.  Marjorie 
Murtagh.  U.S.  Coast  Guard  (G-MTH^).  2100 
Second  Street.  SW..  Washington.  DC  20593- 
OOOt;  Telephone  (202)  287-2997.  Wntlen 
submittals  should  also  be  mailed  to  this 
address. 

Dated  May  21. 1«r. 

Michaol  E.  McNattlt, 

Executive  Secretary.  Shipping  Coordinating 

Committee. 

(FR  Doc.  87-1 2S96  Filed  B-2-87;  8:45  am) 
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The  number  assigned  to  this  disaster 
is  228012  for  physical  damage  and  for 
economic  injury  the  number  is  B53000. 
(Catalog  of  Federal  [)ome«hc  Assistance 
Prograais  Nov.  50002  and  S800S) 

Dated:  May  28. 1987 
Bernard  Kutik. 

Deputy  Associate  Administrator  for  Disaster 
Assistance. 
(FR  Doc.  87-12547  Filed  8-2-87;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Put>«c  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

Dale  May  28.  1967 

The  Department  of  Treasury  has  made 
revisions  and  resubmitted  the  following 
public  information  collection 
requirement(8)  to  OMB  fnr  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980,  Pub  L.  96-511. 
Copies  of  the  submis<iion(s)  may  be 
obtained  by  calling  the  Treasury  Bureau 
Cleamace  Officer  listed.  Comments 
regarding  these  information  collections 
should  be  addressed  to  the  OMB 
reviewer  listed  and  to  the  Treasury 


Department  Clearance  Officer.  Room 
2224,  Main  Treasury  Building,  15th  and 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 

Internal  Revenue  Service 

OMB  Number:  1545-0351 

Form  Number  3975.  3975A,  3975B. 
3975C,  3975D.  3975E.  3975F,  3975G. 
3975H,  39751  and  3975J 

Type  of  Review:  Resubmission 

title:  Tax  Practitioner  Mailing  File 
(TPMF) 

Description:  Form  3975  series  allows 
practitioners  a  systematic  way  to 
remain  on  the  Tax  Practitioner  mailing 
file  (TPMF)  and  to  order  informational 
copies  of  tax  forms  materials. 

Respondents:  Businesses 

Estimated  Burden:  31,105  hours 

Clearance  Officer:  Garrick  Shear  (202) 
566-6150.  Room  5571, 1111 
Constitution  Avenue,  NW., 
Washington,  DC  20224 

OMB  Reviewer:  Milo  Sunderhauf  (202) 
395-6880,  Office  of  Management  and 
Budget,  Room  3208,  New  Executive 
Office  Building,  Washington,  DC  20503 

Lois  K.  Holland. 

Departmental  Reports  Management  Officer. 

jFR  Doc.  87-12548  Filed  &-2-87;  8:45  am) 
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Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

Dated:  May  28, 1987. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Pub.  L  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  to  the  OMB 
reviewer  listed  and  to  the  Treasury 
Department  Clearance  Officer, 
Department  of  the  Treasury,  Room  2224, 
15th  and  Pennsylvania  Avenue,  NW.. 
Washington,  DC  20220. 

U.S.  Customs  Service 

OMB  Number:  1515-0151 

Form  Number:  None 

Type  of  Review:  Extension 

Title:  Foreign  Trade  Zone 

Description:  Each  foreign  trade  zone 
operator  will  be  responsible  for 
maintaining  its  inventory  control  and 
recordkeeping  system  including  an 
annual  reconciliation  for  Customs 
review  for  compliance  with  statute 
and  regulations.  The  operator  will 
furnish  Customs  an  annual 
certification  of  his  compliance. 

Respondents:  Businesses 


Estimated  Burden:  119  hours  » 

OMB  Number:  1515-0128 

Form  Number:  None 

Type  of  Review:  Extension 

Title:  Request  for  Temporary 
Identification  Card 

Description:  Cartman.  lighterman,  and 
airport  employees  may  request  a 
temporary  identification  card  to  be 
issued  to  their  employees  if  they  can 
show  that  a  hardship  to  their  business 
would  result  pending  issuance  of  the 
permanent  identification  card  and  a 
determination  is  made  that  the 
permanent  identification  care  cannot 
be  administratively  processed  in  a 
reasonable  period  of  time. 

Respondents:  Businesses 

Estimated  Burden:  300  hours 

OMB  Number:  1515-0116 

Form  Number:  None 

Type  of  Review:  Extension 

Title:  Marking  Serially  Numbered 
Substantial  Holders  or  Containers 

Description:  The  marking  is  used  to 
provide  for  duty-free  entry  of  holders 
or  containers  which  were 
manufactured  in  the  U.S.  and 
exported  and  returned  without  having 
been  advanced  in  value  or  improved 
in  condition  by  any  process  of 
manufacture.  The  regulation  also 
provides  for  duty-free  entry  of  holders 
of  containers  of  foreign  manufacture  if 
duty  has  been  paid  before. 
Respondents:  Businesses. 
Estimated  burden:  90  hours. 
Clearance  officer:  B.J.  Simpson  (202) 

566-7529,  U.S.  Customs  Service,  Room 

6426, 1301  ConstituUon  Avenue  NW.. 

Washington,  DC  20229. 

OMB  reviewer:  Milo  Sunderhauf,  (202) 

395-6880,  Office  of  Management  and 

Budget,  Room  3208.  New  Executive 

Office  Building.  Washington,  DC  20503. 

Alcohol.  Tobacco  and  Firearms 

OMB  number:  1512-0026. 

Form  number:  ATF  F  3  (7560.3). 

Type  of  review:  Extension. 

Title:  Application  for  Tax  Exempt 
Transfer  of  Firearms  and  Registration  of 
Special  Occupational  Taxpayer. 

Description:  This  application  allows  a 
Special  "Taxpayer  Firearms  Licensee  to 
transfer  National  Firearms  Act  firearms 
without  payment  of  tax  to  another 
eligible  Special  Tax  Payer  upon 
approval  of  ATF.  The  approved  form  is 
proof  that  the  firearm  is  legally  held  and 
legally  transferred  to  the  current  holder 
of  the  firearm.  Conversely,  lack  of  the 
form  could  indicate  illegal  possession. 

Respondents:  Individuals  or 
households.  State  or  local  governments. 
Businesses. 

Estimated  burden:  9,600  hours. 

Clearance  officer:  Robert  Masarsky, 
(202)  566-7077,  Bureau  of  Alcohol. 


Tobacco  and  Firearms,  Room  7011. 1200 
Pennsylvania  Avenue  NW.,  Washington. 
DC  20226. 

OMB  reviewer:  Milo  Sunderhauf.  (202) 
395-6880,  Office  of  Management  and 
Budget,  Room  3208,  New  Executive 
Office  Building,  Washington,  DC  20503. 

Internal  Revenue  Service 

OMB  number:  1545-0531. 

Form  number  706NA. 

Type  of  review:  Revision. 

Title:  United  States  Estate  (and 
Generation-Skipping  Transfer)  Tax 
Return — Estate  of  a  Nonresident  not  a 
Citizen  of  the  United  States. 

Description:  Under  section  6018  of  the 
Internal  Revenue  Code,  executors  must 
file  estate  tax  returns  for  nonresident 
noncitizens  who  had  property  in  the  U.S. 
Executors  use  Form  706NA  for  this 
purpose.  IRS  uses  the  information  to 
determine  correct  tax  and  credits. 

Respondents:  Individuals  or 
households. 

Estimated  burden:  1.211  hours. 

Clearance  officer:  Garrick  Shear  (202) 
566-6150,  Internal  Revenue  Service. 
Room  5571, 1111  Constitution  Avenue 
NW.,  Washington,  DC  20224. 

OMB  reviewer:  Milo  Sunderhauf, 
Office  of  Management  and  Budget, 
Room  3208.  New  Elxecutive  Office 
Building.  Washington,  DC  20503. 
L,ois  K.  Holland. 

Departmental  Reports  Management  Officer. 
(FR  Doc.  87-12549  Filed  6-2-87;  8:45  am] 
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UNITED  STATES 
AGENCY 


NFORMATION 


Grants  Program  for  Private,  Non-Profit 
Organizations  in  Support  of 
International  Educational  and  Cultural 
Activities 

The  Office  of  Private  Sector  Programs 
of  the  United  States  Information  Agency 
(USIA)  announces  a  program  of  limited 
grant  support  for  non-profit  U.S. 
institutions  and  organizations  in  the 
private  sector  which  fosters  long-term 
communication  and  understanding 
between  the  United  States  and  other 
countries  through  educational  and 
cultural  exchange. 

Projects  proposed  for  grant  support 
should  be  designed  to  increase  mutual 
understanding  between  the  people  of  the 
U.S.  and  other  countries  and  to 
strengthen  the  ties  which  unite  our 
societies.  Projects  must  include  an 
international  people-to-people 
component  and  demonstrate  a 
substantial  contribution  to  long-term 
communication  and  understanding 
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twlwcen  the  Unit,   t  si.in-s  ,in.l  other 
c<»untnes  on  »ub|«:t.ts  t.onsistent  with 
Agency  themes  and  priorities.  Programs 
must  have  an  educational  or  niltiiral 
focus  of  significant  l()ii«  tr[Ti\  u  i.Tt»«t. 

Ihf  Offu-e  of  Private  Sector  Prognims 
vsnrks  with  U.S.  not-for-profit 
i;  ijanizations  on  cooperative 
international  group  projects  which 
introduce  American  and  foreign 
participants  to  one  another's  traditions, 
arts,  social  and  political  structures,  and 
international  interests.  Each  private 
sector  activity  must  meet  the  highest 
professional  standards,  be  non-partisan, 
and  address  substantive  areas  of  mutual 
interest. 

USIA  grant  assistance  will  constitute 
only  a  portion  of  total  project  funding. 
Proposals  should  lists  other  anticipated 
sources  of  support — both  financial  and 


in  kind.  The  pro)ect  shouW  be 
completed  during  the  dtnration  of  the 
grant,  which  does  not  normally  exceed 
one  year.  Most  funding  assistance  is 
limited  to  participant  travel  and  per 
diem  requirements  with  only  modest 
contributions  to  cover  administrative 
costs.  Grants  are  not  ordinarily  given  to 
support  research  projects,  youth  or 
youth-related  activities  or  to  fuBd 
publications  or  student  exchanges. 
Priority  consideration  is  normally  given 
to  projects  that  directly  involve  United 
States  Information  Service  posts 
overseas  in  the  selection  of  the 
participants  am!  tho  development  of  (he 
program. 

The  Office  of  Pnvate  Sector  lYrn;r,iir,s 
is  now  considering  projects  whose 
activities  will  begin  after  October  1, 
1987.  Grant  proposals  are  n'viewH  on  n 


regular  basis  and  shmild  be  submitted  in 
final  written  form  a  njinimum  of  four 
months  prior  tn  ttic  r<>mmpnrpT!mt  of 
the  proposed  prDi^m  ii  ♦•«■  ehvibie  for 
consideration   hiquine^  nit:  wt-it  ome 
prior  to  submiNsiun  of  furni.i! 
applications 

For  farther  iiiformation.  organizations 
interested  in  participating  in  this  process 
should  contact  I)r  Raymond  H.  Harvey, 
Office  of  Private  Sector  Programs. 
Bureau  of  Educational  and  CulturaJ 
Affairs,  United  States  Information 
Agency,  301  4lh  Street  NW., 
Washington.  DC  20.^47,  or  call  1202}  485- 
7319. 

Dated;  Majf  27.  19«- 
Dr.  Robert  Francis  Smrtfc. 
Director.  Office  of  Private  Sector  Programt. 
|FR  Doc.  8T-12540  Filed  6-t-«7.  8:45  am] 
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Sunshine  Act  Meetings 


This   section   of  the   FEDERAL   REGISTER 
contains   notices   ot   meetings   published 
under   the    "Government   in   the   Sunshine 
Act"   (Pub.    L   94-409)   5   U  S  C    552b(e)(3). 


FEDERAL  MARITIME  COMMISSION 
"FEDERAL  REGISTER  "  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  .May  29,  1987, 
52  FR  20191. 

PREVIOUSLY  ANNOUNCED  DATE  AND  TIME 
OF  THE  MEETING:  [line  3.  1987,  10:00  a.m. 
CHANGE  IN  THE  MEETING:  The 
Commission  meeting  scheduled  for  June 
3, 1987  at  10:00  a.m.  has  been  cancelled. 
Joseph  C.  Polking. 
Secretary. 

|FR  Doc.  87-12730  Filed  6-1-87;  1:39  pmj 
BiLUNO  CODE  trao-oi-M 

NUCLEAR  REGULATORY  COMMISSION 

DATE;  VVeei«.s  uf  June  1,  8, 15,  and  22, 
1987. 

PLACE:  Commissioners'  Conference 
Room,  1717  H  Street,  NW.,  Washington, 
DC. 

STATUS:  Open  and  Closed. 

MATTERS  TO  B^^ONSIDEREO: 
Week  of  June  1 
Thursday,  June  4 
3:30  p.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Friday.  June  5 
10:00  a.m. 
Briefing  by  Executive  Branch  (Closed — Ex. 
1} 
2:00  p.m. 
Discussion  of  Management-Organization 
and  Internal  Personnel  Matters  (Closed — 
Ex.  1.  2.  *  6) 

Week  of  June  8  (Tenlatu  e) 

Monday,  June  8 

10:00  a.m. 

Briefing  by  Executive  Branch  and 
Discussion  of  Possible  Enforcement 
Action  (Closed— Ex.  5  &  10) 

Tuesday,  June  9 
3:00  p.m. 
Discussion  of  Performance  Indicator 
Program  (Public  Meeting) 

Thursday,  June  11 
2:00  p.m. 
Briefing  by  DOE  on  High  Level  Waste 
Program  (Public  Meeting] 
3:30  p.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting]  (if  needed) 


Week  of  June  15  (Tentative) 

Tuesday,  June  16 
10:00  a.m. 
Discussion /Possible  Vote  on  Full  Power 
Operating  License  for  Nine  Mile  Point-2 
(Public  Meeting] 
2:00  p.m. 
Meeting  with  States  and  Affected  Indian 
Tribes  on  the  Status  of  National  High 
Level  Waste  Program  (Public  Meeting) 

Wednesday,  June  17 

2:00  p.m. 
Discussion/Possible  Vote  on  Fort  St.  Vrain 
Authorization  to  Exceed  35  Percent 
Power  Level  (Public  Meeting) 

Thursday.  June  18 
3:30  p.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Week  of  June  22  (Tentative) 
Thursday,  June  25 
10:00  a.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting]  (if  needed) 

To  verify  the  status  of  meetings  call 
(recording)— (202)  634-1498 

CONTACT  PERSON  FOR  MORE 

information:  Robert  McOsker  (202) 

634-1410. 

Andrew  L.  Bates, 

Office  of  the  Secretary. 

May  28, 1987. 

(FR  Doc.  87-12635  Filed  6-1-67;  9:00  amj 

BILUNO  CODE  7SW>-01-M 

PACIFIC  northwest  ELECTRIC  POWER 
AND  CONSERVATION  PLANNING  COUNCIL 

ACTION:  .Notice  of  meeting  to  be  held 
pursuant  to  the  Government  in  the 
Sunshine  Act  (5  U.S.C.  552b). 

STATUS;  Open. 

TIME  AND  date:  June  10, 1987, 10:30  a.m.; 
June  11,  1987.9:00  a.m. 

place:  Ashland  Hills  Inn,  2525  Ashland 
Street,  Ashland,  Oregon. 

MATTERS  TO  BE  CONSIDERED: 

!.  Panel  Discussion  on  the  Energy  Efficiency 
of  Manufactured  Housing  and  Council  Action 
on  Comments  regarding  Proposed  Federal 
Legislation  and  Department  of  Housing  A 
Urban  Development  Regulations. 

2.  Panel  Discussion:  How  should  lenders 
account  for  the  value  of  MCS  energy  savings 
in  their  lending  decisions? 

3.  Staff  Presentation  on  Salmon  and 
Steelhead  Lifecycle  and  Planning  Model. 

4.  Staff  Status  Report  and  Public  Comment 
on  System  Planning  Work  Plan. 


Federal  Register 
Vol.  52,  No.  106 
Wednesday,  June  3,  1967 


5.  Staff  Presentation  and  IHiblic  Comment 
on  the  Council's  Draft  Fiscal  Year  1988  and 
1988  Revised  Budget. 

6.  Staff  Presentation  on  Mainstem  Passage 
Issues. 

7.  Staff  Presentation  on  Western  Electricity 
Study  Briefing  Paper  on  Electricity  Use  in  the 
Western  United  States  and  Canada. 

8.  Council  Business. 
9  F*ublic  Comment 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Bess  Atkins  at  (503)  222-5161. 

Edward  Sheets, 

Executive  Director. 

[FR  Doc.  87-12687  Filed  6-1-87;  11:19  amj 

BILLING  CODE  000(M)0-M 

SECURITIES  AND  EXCHANGE  COMMISSION 

STATUS:  Open  meeting. 

PLACE:  450  Fifth  Street.  NW.. 
Washington,  DC. 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Government  in  the 
Sunshine  Act,  Pub.  L.  94-409,  that  the 
Securities  and  Exchange  Commission 
will  hold  an  open  meeting  on  Thursday, 
June  4, 1987  at  2;30  p.m.,  to  consider  the 
following  items. 

1.  Consideration  of  whether  to  profKJse  for 
public  comment  an  amendment  to  rule  I9b-1 
under  the  Investment  Company  Act  of  1940. 
The  proposal  would  allow  certain  registered 
investment  companies  to  make  one 
additional  distribution  of  long-term  capital 
gains  with  respect  to  a  taxable  year  where 
failure  to  make  the  distribution  may  result  in 
the  assessment  of  a  special  excise  tax.  The 
proposal  also  includes  changes  to  the  rule  to 
correct  certain  references  to  the  Internal 
Revenue  Code.  For  further  information, 
please  contact  Meryl  Dewey  at  (202)  272- 
3038. 

2.  Consideration  of  whether  to  propose  for 
public  comment  an  amendment  to  Rule  45 
under  the  Public  Utility  Holding  Company 
Act  of  1935  proposed  in  a  rulemaking  petition 
submitted  by  The  Columbia  Gas  System,  Inc.. 
a  registered  holding  company.  The  proposed 
rule  would  create  a  new  exemption  from  the 
present  requirement  of  Commission 
authorization  pursuant  to  a  declaration  for 
certain  routine  agreements  in  the  nature  of 
guarantees  by  parent  companies  in  registered 
holding  company  systems  of  obligations 
connected  to  the  ordinary  business 
operations  of  their  subsidiary  companies.  For 
further  information,  please  contact  Mariha  C. 
Baker  at  (202]  272-2073. 

3.  Consideration  of  a  release  announcing 
amendments  to  the  Commission's  financial 
responsibility  rules  involving  the  treatment  of 
repurchase  and  reverse  repurchase 
agreements  by  registered  broker-dealers.  The 
amendments  affect  Securities  Exchange  Act 
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Rule*  15C3-1.  15c3-3.  17a-3  and  17a-13.  For 
further  information.  pleaM  contact  Michael  P. 
Idmroi  at  (202)  272-2398  or  Michael  A. 
Mrtcchiaroli  at  (202)  272-2904. 

Commissioner  Fleischman,  as  duty 
iifficer.  determined  that  Commission 
liusiness  required  the  above  change. 

At  times  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact;  Brent 
Taylor  at  (202)  272-2014. 
loaathan  Kalz, 
Secretary. 
May  29.  1987. 
|FR  Doc.  87-12715  Filed  8-1-87: 12:24  pm| 
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Corrections 


This  section  of  the  FEDERAL   REGISTER 

contains    editorial    corrections    of    previously 
pubiistied    Presidential,    Rule.    Proposed 
Rule,   and   Notice   documents   and   volumes 
of   the   Code   of    Federal    Regulations 
These  corrections   are   prepared   by   tfie 
Office   of   the   Federal    Register    Agency 
prepared   corrections   are   issued   as   signed 
documents   and   Eippear   in   the   appropriate 
document   categones   elsewhere   in   the 
issue 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
(Docket  No  87M-0115I 

Alcon  Laboratories,  Inc.;  Premarket 
Approval  of  PERM-WET^'^  Wetting 
Solution  and  PERM-CLEAN^'^  Daily 
Cleaner 

Correction 

In  notice  document  87-9994  beginning 
on  page  16316  in  the  issue  of  Monday, 


Federal  Register 
Vol.  52,  No.  106 
Wednesday,  June  3,  1987 


May  4, 1987,  make  the  following 
correction: 

On  page  16317,  in  the  first  column,  in 
the  fifth  paragraph,  in  the  eighth  line, 
"11"  should  read  "II". 

BILUNG  CODE  1S0S-01-D 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart71 

(Airspace  Docket  No.  87-ACE-11 

Proposed  Alteration  of  VOR  Federal 
Airways;  Missouri 

Correction 

In  proposed  rule  document  87-11435 
beginning  on  page  18920  in  the  issue  of 
Wednesday,  May  20, 1987,  make  the 
following  corrections: 


§71.123    i  Corrected] 

On  page  18921,  in  §  71.123,  in  the  third 
column,  under  the  heading  V-12 
[Amended],  m  the  third  line,  "096T" 
should  read  "095T"  and;  in  the  fourth 
line.  "292'T"  should  read  "289*T'. 

BILUNG  COOC    1SOS-01-O 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Parts  154,  282.  375,  and  381 

[Docket  No  RM86- 14-0001 

Revisions  to  the  Purchased  Gas 
Adjustment  Regulations 

May  20. 1967. 

agency:  Federal  Energy  Regulatory 

C;omnii8sion.  DOE. 

action:  Notice  of  proposed  rulemaking. 


summary:  The  Federal  Energy 
Regulatory  Commission  (Commission)  is 
proposing  to  amend  its  regulations 
governing  the  procedures  by  which  a 
natural  gas  pipeline  company  (company 
or  pipeline)  passes  through  the  cost  of 
purchased  gas  to  its  jurisdictional 
customers. 

The  Commission  is  proposing  to 
modify  the  mechanism  by  which  a 
company  can  bill  its  purchased  gas  costs 
(purchased  gas  adjustment  or  PGA)  by 
requiring  a  company  to  file  a 
comprehensive  annual  PGA  filing 
instead  of  two  semi-annual  filirvgs  and 
updating  the  annual  PGA  filing  with 
three  additional  quarterly  filings. 
DATES:  Written  comments  on  this 
proposed  rule  must  be  filed  with  the 
Commission  August  3,  1967. 
address:  Office  of  the  Secretary. 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE.. 
Washington.  DC  20426. 

The  FFJ^C  Form  No.  542-PGA. 
although  not  published  in  this  notice,  is 
available  at  The  Division  of  Public 
Information.  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street 
NE..  Room  1000.  Washington,  DC  20428, 
during  regular  hiisin(!S!»  hours 
FOR  FURTHIR  INK>«MATK>N  COflTACT: 
Andrew  S.  Katz,  Office  of  the  General 
Counsel.  Federal  Energy  Regulatory 
Commission,  Washington,  DC  20426. 
(202)  357-9144. 

For  further  technical  information 
contact:  Elizabeth  A.  Taylor.  Office  of 
Pipeline  and  Producer  Regulation, 
Federal  Energy  Regiilatory  Commission. 
Washington.  DC  20426.  (202)  357-5381. 
SUPPt^MENTARY  INFORMATION: 

I.  IntroductioD 

The  Federal  Energy  Regulatory 
Commission  (Commission)  is  proposing 
to  amend  its  regulations  governing  the 
procedures  by  which  a  natural  gas 
pipeline  company  (company  or  pipeline) 
passes  through  the  cost  of  purchased  gas 
to  its  jurisdictional  customers. 


A.  Summary  of  the  Proposed  Rule 
The  Commission  is  proposing  to 
amend  the  Purchased  Gas  Adjustment 
(PGA)  regulations  to  make  the  PGA 
mechanism  more  responsive  to  market 
conditions;  to  codify  the  PGA  policies 
already  established  by  the  Commission 
on  a  case-specific  basis;  to  establish  an 
affiliated  entities  test,  which  would  limit 
a  pipeline's  recovery  of  gas  costs  from 
its  affiliate  purchases  to  the  cost  of  non- 
affiliate  purchases;  to  clarify  the  existing 
PGA  regulations;  and  to  facilitate  the 
PGA  review  process  by  streamlining  the 
filing  requirements,  standardizing  the 
PGA  computations,  and  requiring 
information  supporting  rate  changes  to 
be  submitted  in  a  computerized  furmHt 

II.  Background 

A.  Development  of  Current  PGA 

Regulations 

For  most  pipeline  companies,  the  cost 
of  purchased  gas  is  the  largest  single 
component  of  their  cost  of  service.  Prior 
to  1972.  natural  gas  pipeline  companies 
made  general  rate  filings  under  section  4 
of  the  Natural  Gas  Act  (NGA)'  to 
recover  increases  in  their  purchased  gas 
costs  caused  by  supplier  rate  increases. 
Pipelines  sought  authority  through 
Commission  approved  settlement 
agreements  to  submit  "tracking  filings" 
based  upon  their  suppliers'  rate 
increases.  On  April  14. 1972,  the  Federal 
Power  Conunission  (FPC).  the 
predecessor  of  the  Federal  Energy 
Regulatory  Commission  (Commission), 
promulgated  regulations  to  permit 
natural  gas  pipeline  companies  to 
include  purchased  gas  adjustment  (PGA) 
clauses  m  their  tariffs.  *  The  PGA 
mechanism  allowed  a  pipeline  to  flow 
through  to  its  jurisdictional  customers 
the  changes  in  purchased  gas  costs 
without  requiring  the  pipeline  to  file  a 
general  section  4  rate  filing  or  to  seek 
special  permission  to  track  gas  costs. 

B.  Amendments  to  the  PGA  Regulations 

By  1978.  the  number  of  PGA  filings 
prompted  by  the  constantly  nsing  costs 
of  purchased  gas  had  reached  such  a 
level  that  the  Commission  found  that 
such  filings  imposed  an  undue  financial 
and  administrative  burden  on  pipelines, 
their  customers,  Commission  staff,  state 
commissions,  and  the  ultimate 
consumers.  Accordingly,  the 
Commission  amended  the  PGA 
regulations  to  limit  the  number  of  PGA 
filings  a  pipeline  could  make  to  two  per 


year.'  Additionally,  because  the 
Commission  recognized  that  the 
pipelines  would  probably  accumulate 
larger  balances  in  their  deferred 
accounts  because  of  the  limitation  on 
PGA  filings,  the  amendment  allowed 
pipelines  to  collect  carrying  charges  on 
the  deferred  balances. 

Uter  in  1978,  the  Commission 
amended  the  PCJA  regulations  to  require 
each  pipeline  to  make  an  election 
whether  to  recoup  all  changes  in 
purchased  gas  costs  through  its  PGA 
clause  or  pursuant  to  a  general  section  4 
rate  filing  under  5  154.63  of  the 
regulations.*  The  election  is  binding  for 
a  three-year  period.  The  Commission 
instituted  the  election  requiremenfto 
reduce  the  number  of  filings  used  by  a 
pipeline  to  track  its  purchased  gas  costs. 
A  company  that  has  elected  the  PGA 
option  may  only  include  changes  in 
purchased  gas  costs  in  a  general  section 
4  filing,  if  it  is  granted  a  waiver  upon  a 
showing  of  severe  financial 
consequences  because  of  the  election. 
After  the  passage  of  the  Natural  Gas 
Policy  Act  of  1978  (NGPA).»  the 
Commission  amended  its  PGA 
regulations  to  allow  a  pipeline  to 
estimate  its  producer  supply  costs  for 
computing  the  current  adjustment 
instead  of  using  actual  costs,  in  a  PGA 
filing  so  as  to  reflect  the  automatic 
monthly  escalations  under  the  NGPA 
wellhead  pricing  regulations.  On 
December  1. 1978.  the  Commission 
allowed  these  estimates  on  a  one-time 
basis.*  The  Commission  permitted  PGA 
filings  to  reflect  NGPA  ceiling  price 
projections  on  a  regular  basis  in  1979.' 
The  Commission  limited  the  estimated 
cost  projections  to  producer  supplies 
subject  to  NGPA  ceiling  prices  that  were 
attached  to  a  pipeline's  system  as  of  the 
dale  the  new  PGA  rates  would  take 
effect.  This  rule  allowed  a  pipeline  to 
average  its  estimated  costs  over  the  six- 


'  15  U.&C.  7170(1982). 

■  Purehited  Ga»  Co«l  Ad|u«tment  ProvUion  in 
Natural  Cat  Pipeline  Companies  FPC  Gaa  Tanffa, 
47  FPC  1048  (1972)  (Order  No  452).  modiflad.  47  FPC 
1550  (1972)  (Order  No.  452-A)  and  49  FPC  84  (1973) 
lOl^w  Na  iSa-fl). 


•  (Modification  of  Purchaaed  Gaa  Coal  Adjustmeni 
Clauae  Regulations  (Order  No  13)  FFJ<C  Stall  ft 
Rega..  1977-1981  Regulationa  Preambles  \  30.020A 
(1978). 

*  Final  Regulation  Requiring  lurisdictional 
Pipelines  to  Elect  Either  Adoption  of  PGA  Clauses 
or  General  section  4  Rate  Filings  to  Recover 
Chan«e»  in  the  Cost  of  Purchased  Gas.  (Order  No. 
161  FERC  Stats  ft  Regs  .  1977-1981  Regulations 
Preambles  130.023  (1978). 

•  15  use.  33OT-3432  (1982). 

*  Regulation  Allowing  junsdiclional  Pipelines 
With  a  PGA  Clause  in  Effect  on  |anuary  1. 1979. 
Which  Includes  a  Deferred  Account,  to  Include  in 
Their  PGA  Tariffs.  One  Time.  Certain  Estimated 
Changes  in  Purchased  Gas  Costs  Due  to 
Implementation  of  the  Natural  Gas  Policy  Act  of 
1978  (Order  No  18)  FERC  Slats  ft  Regs..  1977-1981 
Regulations  Preambles  1  30.027  (1978). 

'  Regulations  Implementing  the  Incremental 
Pricing  Provisions  of  the  Natural  Gas  Policy  Act  of 
1978  (Order  No  49)  FERC  Stats  ft  Regs..  1977-1981 
Regulations  Preambles  \  30,065  (1979). 


month  PGA  effective  period.  The  most 
recent  change  to  the  PGA  regulations 
was  on  November  21. 1983,  when  the 
Commission  required  a  pipeline  to  use  a 
standard  PGA  format  prescribed  in 
FERC  Form  No.  542-PGA." 

C.  How  the  Current  PGA  Mechanism 
Operates 

The  PGA  consists  of  a  two-part 
charge  that  is  added  to  the  pipeline's 
base  tariff  rate.  The  base  tariff  is 
established  in  a  pipeline's  general  rate 
case  in  which  all  aspects  of  its  rates  are 
reviewed  to  ensure  that  the  rates  reflect 
the  pipeline's  costs.  The  two  part  charge 
consists  of  a  current  adjustment  and  a 
surcharge  adjustment.  The  current 
adjustment  allows  a  pipeline  to  set  rates 
to  collect  the  gas  costs  that  the  pipeline 
estimates  it  will  incur  over  a  PGA 
effective  period,  which  is  usually  six 
months.  A  pipeline  projects  these  costs 
based  on  the  quantities  of  gas  and  the 
vintages  of  gas  it  expects  to  buy. 
Quantities  are  projected  based  on 
historical  purchases,  known  changes  in 
its  resale  markets,  new  supplies 
attached,  expected  quantities  needed  to 
meet  expected  sales  levels,  and 
contractual  or  settlement  "take" 
obligations.  Once  it  establishes  the 
quantities  to  purchase,  the  pipeline 
applies  applicable  prices  to  individual 
purchase  quantities." 

The  current  adjustment  is  a  unit-cost 
change  in  a  pipeline's  projected  cost  of 
gas  supply  from  one  PGA  filing  to  the 
next.  "The  pipeline  computes  the  total 
cost  by  adding  all  the  individually 
determined  supply  costs.  The  pipeline 
then  divides  the  total  by  either  the 
expected  total  sales  quantities  (unit-of- 
sales)  or  the  expected  total  purchase 
quantities  (units-of-purchase)  to  arrive 
at  an  average  unit  price.  The  pipeline's 
tariff  governs  whether  a  unit-of-sales  or 
unit-of-purchase  methodology  is  used. 
The  pipeline  compares  this  per  unit  cost 
to  the  per  unit  cost  determined  in  the 
last  PGA  filing.  The  difference  is  the 
change  in  cost  of  the  gas  supply.  This 
difference  is  the  current  adjustment.  A 
simplified  illustration  of  how  a  current 


'  Standard  Form  for  Purchased  Gas  Adjustment 
Filings  Submitted  by  Natural  Gas  Pipeline 
Companies  (Order  No  349)  FERC  Stats,  ft  Regs.. 
1982-1985  Regulations  Preambles  1  30.515  (1983) 

•  For  gas  purchased  from  other  pipelines,  the 
pipeline  applies  as  its  price  the  pipeline  suppliers' 
rates  in  effect  as  of  the  effective  date  of  the  PGA. 
For  gas  purtJiased  from  producers,  the  rules  vary 
depending  on  whether  the  gas  purchased  is 
regulated  or  deregulated.  A  pipeline  may  project  the 
monthly  escalations  allowed  under  the  NGPA  for 
gas  still  subject  to  NGPA  wellhead  price  ceilings 
For  supplies  no  longer  subject  to  NGPA  pnce 
ceilings,  generally,  the  pipeline  uses  the  price  in 
effect  as  of  the  proposed  PGA  effective  dale. 


adjustment  is  derived  is  shown  in 
Appendix  A  to  this  preamble. 

The  surcharge  rate  adjustment  is  a 
charge  or  credit  to  a  pipeline's  current 
customers  to  adjust  for  imprecise  gas 
cost  forecasting  and  rate  setting  in  a 
prior  period.  The  surcharge  rate 
adjustment  makes  a  pipeline's 
customers  whole  by  providing  a 
mechanism  to  credit  overrecovered 
a.Tiounts  to  its  customers  if  the  rates 
established  by  the  current  adjustment 
were  higher  than  necessary  to  recover 
the  cost  of  the  pipeline's  gas  supply 
expenditures.  Conversely,  the  surcharge 
rate  adjustment  charge  reimburses  the 
pipeline  if  the  rates  were  too  low  to 
recover  the  cost  of  the  pipeline's  gas 
purchases.  Generally,  every  month,  a 
pipeline  will  tally  its  expenditures  for 
gas  purchased  during  that  month.  Under 
the  unit-of-purchase  methodology,  the 
pipeline  determines  the  unit  cost  of 
purchased  gas  by  dividing  this  total  by 
its  total  purchase  quantities.  The 
pipeline  compares  the  resulting  per  unit 
cost  for  the  month  to  the  projected  per 
unit  cost  used  to  compute  the  current 
adjustment  which  was  in  effect  during 
that  month.  The  difference  between  the 
actual  monthly  per  unit  cost  and  the 
projected  cost  of  gas  reflected  in  a 
current  adjustment  in  effect  during  the 
month  is  the  unit  amount  the  pipeline 
over-  or  underrecovers.  A  pipeline 
determines  its  total  monthly 
overrecovered  or  under-recovered  costs 
by  multiplying  the  per  unit  overrecovery 
or  imderrecovery  by  the  monthly 
quantities  of  gas  purchased. 

Under  the  unit-of-sales  methodology, 
a  pipeline  will  tally  its  expenditures  for 
gas  purchased  during  the  month.  The 
overrecovered  or  underrecovered  costs 
are  determined  by  comparing  the  actual 
costs  to  the  revenues  received  from  gas 
sold  during  the  month  {see  Appendix  B). 

After  the  pipeline  determines  its 
monthly  overrecovered  or 
underrecovered  costs,  it  records  this 
amount  in  a  subaccount  of  Account  No. 
191  of  the  Uniform  System  of  Accounts 
(18  CFR  Part  201).  Ea"ch  month,  the 
pipeline  debits  the  underrecoveries  or 
credits  the  overrecoveries  to  Account 
No.  191,  as  appropriate,  to  reflect 
increases  or  decreases  in  its  purchased 
gas  costs.  To  develop  the  surcharge,  a 
pipeline  is  required  to  group  the  monthly 
overrecovenes  or  underrecoveries  into 
deferral  periods  of  six  or  12  months 
(according  to  its  tariff).  At  the  end  of 
each  deferral  period,  the  pipeline 
divides  the  ending  balance  in  the 
current  subaccount  of  Account  No.  191 
by  its  projected  sales  quantities  for  the 
next  PGA  period  to  determine  the  per- 
unit  surcharge  adjustment. 


The  surcharge  adjustment  is  designed 
to  amortize  the  balance  that 
accumulated  in  the  current  subaccount 
of  Account  No.  191  as  of  the  closing  day 
of  the  deferral  period.  The  pipeline  must 
maintain  separate  subaccoimts  of 
Account  No.  191  for  each  deferral  period 
and  for  the  related  amortization  of  the 
underrecovered  or  overrecovered 
charges  or  gas  costs,  as  applicable,  in 
order  to  keep  each  period  separate. 
Once  the  Commission-approved 
surcharge  rate  adjustment  becomes 
effective,  the  pipelme  debits  or  credits 
the  surcharge  subaccount  of  Accoimt 
No.  191,  as  applicable,  to  reflect  the 
additional  revenues  collected  or  the 
amounts  credited  while  the  accumulated 
balance  in  Account  No.  191  is 
stu-charged  over  the  succeeding  PGA 
period.  The  amoimts  in  Account  No.  191 
may  only  be  recovered  by  a  surcharge 
adjustment. 

Because  a  pipeline  usually  makes  its 
PGA  rate  change  filings  in  advance  of 
the  proposed  PGA  effective  date,  there 
is  an  automatic  lag  between  the  end  of  a 
deferral  perioJ  snd  the  start  of  the 
surcharge  amortization  period  to  recover 
or  return  that  period's  deferred  costs. 
Added  to  this  lag  is  the  time  the 
company  needs  to  prepare  the  filing, 
plus  the  time  needed  for  the  company  to 
close  its  books.  Therefore,  generally,  a 
three-month  delay  occurs  between  the 
close  of  a  deferral  period  and  the 
effective  date  of  a  surcharge  rate  to 
recover  that  balance. 

III.  The  Need  for  Revised  PGA 

Regulations 

The  NGPA  removed  wellhead  price 
controls  on  a  substantial  portion  of 
natural  gas  on  January  1, 1985.  In 
anticipation  of  wellhead  decontrol,  the 
Commission  issued  a  Notice  of  Inquiry 
(NOI)  on  April  27, 1984.'°  In  that  NOI. 
the  Commission  sought  information  to 
determine  to  what  extent,  if  any,  the 
PGA  regulations  in  §  154.38(d)(4)  should 
be  revised  in  light  of  wellhead 
deregulation.  In  addition,  the  Commision 
requested  comments  on  whether  it 
should  propose  general  revisions  to  the 
format,  methodology,  or  components  of 
PGA  filings.  Specifically,  the 
Commission  was  concerned  that  the 
present  PGA  regulations  did  not  give  a 
pipeline  enough  flexibility  to  adapt  to  a 
deregulated  gas  market  environment. 
The  Commission  considered  allowing 
pipelines  to  make  more  frequent  PGA 
rate  changes,  to  revise  the  method  of 
valuing  purchased  gas  costs,  and  to 


'"Revisions  to  the  PGA  Regulations,  Docket  No. 
RM84-12-000,  49  FR  18S39  (May  1. 1984),  27  FERC 
161.146(1984). 
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submit  different  infomnalion  to  Bupport 
the  purchased  rhs  cost  projections  in  a 
PGA  filing  Also,  the  Commission 
believed  that  it  might  be  appropriate  to 
incorporate  into  the  regulations  recent 
Commission  policy,  standardized 
procedures,  and  clanRcations  of 
terminology.  The  Commission  received 
90  comments  in  response  to  the  NOl. 
The  Commission  believes  that  the 
proposed  rule  adequately  accomplishes 
the  purpose  of  the  Notice  of  Inquiry. 
Accordingly,  the  Commission  withdraws 
the  Notice  of  Inquiry  and  terminates 
Docket  No.  RM84-12-000. 

Changes  in  the  natural  gas  market 
particularly  an  increase  in  the  natural 
gas  supply,  created  a  need  for  a  more 
flexible  PGA  mechanism  Also. 
Commission  Order  No,  3aO' '  made  it 
easier  for  a  sales  customer  to  change  its 
pipeline  suppliers  by  eliminating 
variable  cost  minimum  bill  provisions  in 
pipeline  tanffs  Thus  as  customers 
shifted  purchases  away  from  their 
traditional  suppliers  in  order  to 
purchase  less  expensive  gas,  pipelines 
were  forced  to  compete  and  had  to 
reflect  any  price  changes  in  their  rates 
quickly.  However,  the  existing  PGA 
regulations  (in  i  154.38(d)(4))  do  not 
allow  the  pipelines  to  do  that. 

Many  pipelines  sought  case-by-case 
waivers  from  S  154.38(d)(4).  In  order  to 
give  the  pipelines  the  flexibility  they 
need,  the  Commission  waived  the  lime- 
of-filing  and  cost  support  provisions  in 
S  154.38(d)(4).  These  are  requests  to 
allow  a  pipeline  to  file  an  "out  of-cycle" 
adjustment  to  pass  on  reduced  gas  costs 
between  the  pipelme's  established  PGA 
filing  dates.'*  The  Commission  has 
granted  a  waiver  when  a  company 
voluntarily  elects  to  charge  rates  that 
are  lower  than  the  rales  that  would 
result  if  the  company  applies  the  PGA 
clause  in  its  tariff.  The  company  making 
such  an  election,  in  general,  does  so 
because  it  expects  that  its  rates  will  be 
lower  because  of  purchase  contract 
renegotiations,  decontrol  of  NGPA  price 
ceilings,  or  the  replacement  of  historical 
sources  of  gas  supply  with  spot  market 
purchases." 


Because  a  pipeline  may  not  accurately 
project  the  gas  acquisition  costs 
reflected  in  its  out-of-cyde  PGA  filings. 
the  Commission  has  conditioned  these 
waivers  of  the  PGA  regulations.  The 
pipeline  is  required  to  assume  the  nsk  of 
underrecovenng  its  actual  gas  costs  A 
pipeline  that  is  placed  "at  nsk"  for 
underrecovenes  must  demonstrate  why 
it  should  be  permitted  to  later  recover 
its  undem-covenes  m  a  PGA  filing. 

If  a  pipeline  reflects  large  quantities  of 
spot  market  gas  in  its  iK.A  filing 
purchased  gas  supply  mix.  the 
Commission  has  imposed  an  "at  risk" 
condition  for  underrecovenes  unless  the 
pipeline  supports  the  gas  cost 
projections  with  information  in  addition 
to  that  required  by  FERC  Form  No  542- 
PGA.'*  This  IS  in  recognition  of  the 
price  fluctuations  and  the  uncertainty  of 
deliverability  generally  associated  with 
the  spot  market. 

The  Commission  has  recently  allowed 
pipelines  to  adopt  "flexible"  PGA  tanff 
clauses  to  allow  frequent  adjustments 
(as  often  as  daily)  to  the  pipelines' 
rates. '  *  Under  the  flexible  PGA.  a 
pipeline  continues  to  make  its  scheduled 
PGA  filings.  In  addition,  between  the 
regularly  scheduled  fihngs.  the  pipeline 
is  permitted  to  file  inlenm  ad)u.stments. 
at  any  time,  to  adjust  its  junsdictjonal 
rates  to  reflect  a  revised  average  cost  of 
gas.  The  flexible  PGA  concept  allows 
the  pipeline  to  track  accurately  and  in  a 
timely  manner,  major  changes  in  a 
company's  purchased  gas  costs  due  to 
changes  m  gas  prices,  contract 
renegotiations,  changes  in  the  supply 
mix  or  other  actions  taken  to  reduce  its 
gas  costs,  within  the  existing  PGA 
framework.  Although  an  interim 
adjustment  can  reflect  either  a  decrease 
or  increase  in  a  pipeline's  jurisdictional 
rates  the  pipeline  is  precluded  from 


• '  Elimination  of  V«ri»t)le  Co«tB  Prom  Certiiin 
Narw«l  G««  Pipeline  Minimum  Commodity  Bill 
Praviiiona  (Order  No  ^m-C^.  yVMC  St«t.  *  Re«»  . 
19e3-SS  Regulation!  Preamble*  \  3a807  |l»M|.  affd 
Wisconsw  Gat  Co  v.  FERC.  770  F  2d  1144  (D.C.  Or. 
1985).  cert  denied  106  S.  Ct  '1988  (1W6) 

"See,  e.g..  I>*(idw«»«eni  Caa  Tranamiaaioo 
Company.  32  FERC  \  m.178  11«8S(. 

"  Eg.  Tranacontinenlal  Caa  Pipeline 
Corporahoa  29  FERC  1  91.148  (1984):  Northern 
Natural  Caa  Company,  M  FERC  1  81,342  (1964): 
Midwealem  Cat  Tranamiaaion  Company,  33  FERC 
\  81,471  (1985) 


'♦  TTila  information  conaiita  of  the  following: 

(1)  Ttial  \ht  projected  rale  It  the  contractual  rate 
In  effect  at  of  the  effective  date  of  t»>e  PCA  filing: 

(2)  TIm  lengthi  of  the  contractt  and  their 
termination  date*. 

(31  Tlie  reUlionthip*  of  the  proi«:ted  lakea  of 
tuch  purchatet  to  pnor  period  huloncal  lake*  and 
ratea,  l>oth  on  a  general  overall  tpot  purchate  batit 
and  individual  contract  Ka»it; 

(41  Information  rruarding  Iho  liability  of  the 
trantporlation  arrangfmenlt  neceaaary  to  trantport 
tucfa  tpol  gat  to  the  pipelinat  gat  tyitem.  and 

(5)  Any  other  fact*  thai  iha  pipeline  believe*  v>rill 
auppoH  the  inclution  of  »horl  lerm  tpot  market 
purchase*  in  it*  protected  r«*  co*t» 

Miatistippi  River  Tran»mi*»ion  Corporation.  35 
FERC  181,152  at  81  .T6& 

'•  tg  Florida  Ga*  Tr*n*mi««a>n  Company   34 
FERC  1  81,406  (1986)  Traiuwetiera  Pipeline 
Company,  34  FKRC  t  81  409  119«6):  T^nnet.ee  Ga* 
Pipeline  Company  35  FERC  1  81  148  llfl«»l 
PHrthandle  Fj*tem  Pipe  Line  Gompany.  38  FERC 
I  81.254  (198B1  Between  Apnl.  1986  and  Uecember. 
1986.  moat  D«|or  pipeline*  uting  the  PCA  coal 
recovery  mechanitm  have  applied  for  pwroUaioo  to 
adopt  a  flexible  PGA  tariff. 


making  any  interim  rate  adjustment 
based  on  a  projected  average  cost  of  gas 
that  would  be  above  the  projected 
average  cost  of  gas  established  in  its 
most  recent  scheduled  PCiA  filing. 
However,  if  a  pipeline  obtains  a  waiver 
of  the  regulations  and  increases  its  rates 
in  a  fully  cost  supported  out-of-cycle 
PGA  filing,  the  out-of-cycle  filing 
establishes  a  new  rate  ceiling  for  interim 
adjustments. 

A  pipeline  is  required  to  demonstrate 
Its  nght  to  recover  underrecovered  costs 
attributable  to  the  flexible  PGA  rate  in 
the  next  regularly-scheduled  PCiA  after 
the  effective  penod  of  an  intenm 
adjustment  Because  a  pipeline  cannot 
precisely  control  its  gas  costs,  the 
Commission  currently  permits  a  three- 
percent  margin  for  underrecovenes.'* 
Thus,  a  pipeline  is  required  to 
demonstrate  the  reasonableness  of  its 
actions  and  why  it  should  be  permitted 
to  recover  any  underrecovery  of  gas 
costs  only  with  respect  to 
underrecoveries  due  to  a  flexible  PGA 
rate  that  exceed  three  percent  of  the 
actual  jurisdictional  cost  of  gas  during 
the  current  deferral  period 

When  the  flexible  PGA  proposals 
were  first  introduced,  the  Commission 
and  pipeline  customers  had  concerns 
that  the  flexible  PGA  mechanism  could 
lead  to  inappropriate  cost  shifting 
between  PGA  effective  periods,  and 
could  lead  to  possible  manipulation  of 
the  PGA  mechanism  To  prevent 
manipulation,  the  Commission  modified 
the  flexible  PGA  proposals  to  provide 
that  the  intenm  adjustment  could  track 
only  known  and  measurable  changes  in 
a  pipeline's  gas  costs  This  reduces  the 
possibility  that  a  pipeline  would 
arbitranly  lower  its  rates  to  retain  the 
sales  load  of  customers  who  could 
switch  to  less  expensive  fuel  supplies. 
By  including  only  known  and 
measurable  changes,  a  pipeline  cannot 
accumulate  large  unierovered  gas  costs 
in  one  portion  of  a  PGA  deferral  period 
and  then  offset  those  underrecoveries 
with  gas  cost  overcharges  accumulated 
in  another  portion  of  the  same  PGA 
deferral  period.  Such  underrecoveries 


'•  TTie  Commi»*ion*  approval  of  the  thr»e 
percent  margin  ia  »uh)ect  to  a  12  month  "le«t 
period"  for  e«r>  pipeline  '"'^'  ■  flexible  PGA  tarilT 
At  ttie  end  of  the  "Irtt  penod'   the  Cnmmi*«ion  will 
review  the  pipeline  *  artual  anpenence  with  'he 
three  percent  margin  to  determine  if  thu  level 
should  be  revited  in  Mjbaequent  PGA  filing*  The 
Commi*»ion  ha*  revurwed  the  itiree  percent  manjin 
for  two  pipeline*  and  i»*ued  order*  to  •IIdw  the 
three-perceni  mergm  to  remain  in  effect  m  futui* 
flexibl*  PGA  filinga  .S**  Plonda  (ia*  Tr«n»mi*t(on 
Company  38  FERC  1  81.310  (1987)  and 
Traniwettem  Pipeline  Gompany.  Gommi»»ion  lellar 
order  i»*ued  March  3a  1967  ui  [>ockel  No  1 AS7-3- 
42-OUU  and  -OOX. 


could  re«uh  from  arbitrary  rate 
reductioas.  A  pipeiioe  co4ild  incur 
overrecoveries  by  iatentionaily  not 
passing  on  gas  cost  decreases. 

The  Coamuk&ion  also  places  an  "at 
risk"  coadition  on  all  uoderrecoveries  of 
gas  cost  to  the  extent  a  pipeline's 
flexible  interim  adjustment  is  not  based 
on  known  and  measurable  changes  in 
gas  costs.  Thus,  a  pipeline  must  support 
its  entire  deferred  balances,  including 
the  three-percent  margin,  to  satisfy  the 
"known  and  measurable" 
requLremenL''' 

The  Cammission  requires  a  pipeline  to 
seek  Commission  approval  before  it  will 
be  permitted  to  include  undercollections 
in  excess  of  the  lhree-pert>ent  margin  in 
a  semi-annual  PGA  rate.  A  pipeline  is 
deemed  to  waive  its  guaranteed 
recovery  rights  under  NGPA  section 
601(c)  '■  to  the  extent  its 
undercollections  exceed  the  three- 
percent  margin.  Also,  any 
undercollections  falling  within  the  three- 
percent  margin  are  subject  to  the 
scrutiny  imposed  by  the  fraud  and  abuse 
standards  of  the  NGPA  and  the 
prudence  standards  of  the  Natural  Gas 
Act.  Finally,  the  Commission  requires 
that  in  making  a  comparison  between 
the  projected  cost  of  gas  in  an  interim 
PGA  filing  and  the  actual  cost  of  gas  for 
the  three-percent  test,  the  actual  cost  of 
gas  must  exclude  the  effect  of  storage 
activity."*  retroactive  payments  or  other 
out-of-period  adjustments. •• 

rv.  The  Proposed  Rule 

A  Overview 

Although  the  Commission  is  proposing 
to  leave  the  existing  PGA  mechanism 
substantially  intact,  it  is  proposing  to 
revise  the  manner  of  reporting  gas  cost 
adjustments.  A  pipeline  that  dects  to 
use  a  PGA  would  file  only  one  fully 
supported  PGA  per  year,  instead  oif  two 
comprehensive  semi-annual  PGA  filings. 
The  Commission  is  proposing  to  allow 
an  annual  surcharge  as  part  of  the 
annual  filing.  The  rule  would  require 
quarterly  filings  to  track  any  changes  in 
gas  costs  that  occur  after  the  annual 
filing  becomes  effective.  Also,  the  rule 
would  allow  a  pipeline  to  adopt  the 
flexible  PGA  tariff  as  an  optional  cost 
recovery  mechanism.  The  Commission 
is  proposing  to  allow  out-of-cycle  PGA 


* '  The  Commiasion  define*  a  "known  and 
meaturable"  change  in  gaa  coti  at  a  change  that  a 
pipehne  ha*  a  reatonable  beat*  for  aaawmng  wiH 
Bc  tualty  ODcat.  Sutii  chnngm  coald  be  twaad  on  the 
enercwe  of  oootract  Bjarket-oul  prowiaiMM  or  tber 
pncc  tedatermiaatian*  bated  «□  change*  in  the 
pnce  of  competitive  fuelt  tuch  at  No  8  residual  oil 

'•  15  use  3431(c)fZ)  (1862). 

'•  f>anhandle  F-a»tem  Pip*  line  Compsny.  38 

»«  S»  B.  IS,  Bopm. 


rate  filings  as  long  as  they  are  fuUy 
supported  and  justified. 

The  CoffimissioD  is  proposrog  to 
require  a  pipeiiae  to  separately  maintain 
a  refund,  revenue  credits,  and  billuig 
adiustmeots  balance  in  the  deferred 
aocoonl  (in  a  separate  subaccount  of 
Account  No,  191).  When  the  credit 
balances  reach  a  level  spetnfied  in  the 
proposed  regoiation,  the  pipeline  will  be 
required  to  disborse  the  amoants  owed 
to  the  pipeline's  jurisdictional  customers 
in  a  lump  sum  payment 

The  Commission  will  assess  a 
pipeline's  peiiui'mance  ld  trBckiog  its 
purchased  gas  costs  during  the  12-month 
deferral  period  applicable  to  an  annual 
PGA  filing.  If  a  pipeHne's  gas  cost 
projections  prove  inaccurate,  and  the 
rates  were  too  low  to  recover  the 
pipeline's  actual  gas  costs,  the  pipeline 
will  be  required  to  obtain  the 
CommisBJon's  approval  before  it  will  be 
permitted  to  recover  ectual  gas  costs 
above  a  level  specified  in  the  rule. 

Also,  the  Commission  *vin  review  a 
pipeline's  deferred  purchased  gas  costs 
based  on  a  more  restrictive  standard 
imposed  on  unpaid  accruals  and  on  the 
new  affiliated  entities  test.  The  unpaid 
accruals  restrictions  limit  the  length  of 
time  a  pipeline  may  recognire  an  mrpatd 
gas  expense  as  a  gas  cost.  The  affiliated 
entities  test  implements  section 
60irb)(l)[En  of  the  NCn>A.»» 

The  Commission  is  proposing  to  give 
effect  to  tjuarterty  PGA  adjustments  and 
to  interim  adjustments  vnthout 
establishing  lengthy  proceedings.  AH 
issues  concerning  a  pipeline's 
purchasing  practices  reflected  in  an 
interim  or  quarterly  filing,  the 
Commission  is  proposing  to  consider 
only  in  review  of  each  pipeline's 
scheduled  annual  filing.  The 
Commission  is  proposing  a  60-day  notice 
period  for  the  annual  PGA  filing  to  allow 
interested  parties  and  the  Commission 
sufficient  time  to  review  the  filing.  The 
Commission  believes  the  re\iew  of  the 
annual  PGA  filing  vnll  be  facilitated  by 
the  proposed  standardized  procedures 
for  computing  a  surcharge  rate  and 
carrying  charges  on  the  deferred 
account  balances. 

The  proposed  regulations  clarify  the 
procedures  for  determining  deferred 
account  balances  and  for  computing 
interest  (carrying  charges)  on  deferred 
account  balances. 

It  is  proposed  that  a  revised  Form  542 
will  be  submitted  in  a  computer 
readable  format  on  magnetic  tape  which 
will  enhance  the  Commission  stafTs 
review  capability.  The  Form  542 
standardized  format  for  reporting 


••  »  U.S.C  S43i(bui)(£i  liaaii. 


subaccount  activity  in  Account  Nk).  191 
and  for  showing  the  computation  of 
carrying  cha^^ges  and  quarterly 
compounding  of  interest  wiil  also 
simplify  the  staff  review  of  the  annual 
filing. 

The  CommissioB  is  further  proposing 
revised  filing  requirements  to  the 
regulations  and  to  the  Form  No.  542 
which  will  also  facilitate  the 
CommissKjn's  PGA  review  prw:e«s  The 
annual  PGA  filing  is  a  compreheosive 
filing  for  both  projected  gas  costs  and 
deferred  account  balances.  The 
quarterly  filings  are  less  comprehensive 
and  would  require  e  pipeline  to  report 
only  ttie  anticipated  average  cost  of 
purchased  gas  for  a  three-iBODth  penod. 
Similarly,  a  fiMng  for  an  optional  interim 
PGA  will  require  less  information  than 
the  quarterly  filing. 

Finally,  the  Commission  is  proposing 
to  move  the  PGA  regulations  from  the 
middle  of  fi  154.3a  entitled 
"Composition  of  rate  schedule'  to  a  new 
subpart  of  Part  154.  "f\irchased  Gas 
Adjustment  Clauses"  to  be  codified  as 
J  §  154.301 -3ia 

B.  Section-by-Secticm  Anafysh 

Section  154301    Applicahility. 

This  section  pnmdes  that  the  purpose 
of  this  sut^MTt  IS  to  establish  procedures 
by  which  mterstate  natural  gas  pipelines 
can  recover  the  changes  in  the  cost  of 
purchased  natural  gas  through  >  PGA 
clause  instead  of  m  a  geoCTai  rate 
proceeding  imder  section  4  of  the  NGA. 

Sectjon  154.302    DefimUons. 

This  section  defines  certain  terms 
used  in  the  proposed  regula  tions.  The 
Commission  is  defimng  these  terms  to 
clarify  both  the  existmg  PGA 
mechanism  and  the  new  policy  being 
incorporated  into  the  proposed  rule. 

The  definitions  incorporate 
Commission  pohaes  and  procedures  for 
computing  PGA  rates.  The  defimtions  of 
"purchased  gas  cost"  for  purposes  of  a 
current  adjustment  and  monthly 
deferrals  are  mtended  to  act  at  a 
limitation  on  the  apeafic  costs  that  may 
be  included  in  a  PGA  rate. 

The  rale  would  define  the  tjpes  of 
actual  costs  that  are  appropriate  for  the 
determmation  of  monthly  deferrals  of 
overrecovered  or  underrecovered 
purchased  gas  costs.  Each  month  a 
pupeline  records  in  its  books  of  account 
the  following  gas  costs  for  quanLihes  of 
gas  purchased  durmg  the  month:  (1) 
Actual  aaiounts  paid  during  the  month. 
(2]  knovra  amounts  that  are  billed,  but 
not  paid  donng  the  month.  (3j  estimated 
amounts  the  pipeline  expects  it  might 
pay.  but  has  not  paid  ^and  may  never 
pay),  (4)  refunds  of  amounts  for  prior 
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months'  overcharges  by  suppliers;  and 
(.5)  additional  amounts  billed  for  prior 
months'  purchases.  To  send  the  most 
accurate  market  signal  of  a  month's 
actual  gas  costs,  the  rule  would  permit 
only  actual  amounts  paid,  and  known 
costs  payable  that  have  not  been  paid 
within  a  normal  billing  and  payment 
cycle  of  60  days  to  be  recognized  as 
actual  gas  costs  for  natural  gas 
purchased  in  that  month.  After  60  days, 
as  amounts  due  become  known,  unpaid 
amounts  or  refunds  and  additional 
amounts  owed  would  be  recognized  as 
separate  adjustments  to  the  deferred 
account  in  the  month  the  amounts 
become  known.  The  proposed  definition 
of  actual  purchased  gas  costs  excludes 
estimated  costs  because  the 
Commission  does  not  believe  that 
estimates  accurately  reflect  market 
signals. 

The  Commission  is  proposing  this 
definition  of  actual  purchased  gas  costs 
to  ensure  that  the  comparison  of 
projected  to  actual  costs  in  the 
assessment  of  past  performance  is 
accurate.  If  the  pipeline  were  to  use  all 
costs  recorded  in  its  books,  including 
prior  period  charges  or  refunds,  there 
would  be  distortation  of  the  comparison 
of  projected  to  actual  costs  in  the 
assessment  of  past  performance. 

The  definitions  of  "unit-of-purchase" 
and  "unit-of-sales"  methodologies 
describe  the  specific  computation  of  the 
average  projected  cost  of  gas  that  the 
proposed  rule  requires  a  pipeline  to  use 
when  computing  a  current  adjustment. 

The  definition  of  "unpaid  accruals" 
leflects  the  Commission's  requirements 
that  only  rates  in  effect  may  be  included 
as  gas  costs  in  PGA  rates. 

Section  154.303    Election  of  PGA 
Clause 

This  section  establishes  the  procedure 
a  pipeline  must  follow  in  order  to  choose 
whether  to  recover  its  purchased  gas 
costs  through  a  PGA  clause  or  through  a 
NGA  section  4  rate  case.  The  proposed 
rule  incorporates  the  procedure  outlined 
in  S  154.38  (d)(4)(ix)  of  the  current  PGA 
regulations. 

A  pipeline  with  an  effective  PGA 
clause  in  its  tariff  on  December  1. 1987, 
is  deemed  to  have  chosen  the  PGA 
clause  option.  If  a  pipeline  chooses  to 
recover  gas  costs  in  a  general  rate 
proceeding  under  §  154.63,  it  must  file 
tariff  sheets  to  remove  its  PGA  clause 
by  December  1, 1987.  The  election 
whether  or  not  to  use  the  PGA  option  is 
binding  for  a  three-year  period  that 
begins  on  January  1, 1988.  This  "election 
period"  will  continue  on  a  three-year 
cycle  beginning  on  January  1  of  every 
third  year. 


A  company  that  chooses  the  PGA 
option  will  not  be  permitted  to  include 
purchased  gas  cost  changes  in  general 
rate  filings  during  the  PGA  election 
period.  However,  if  a  company  that 
chooses  the  PGA  option  is  confronted 
with  severe  financial  consequences  due 
to  the  election,  it  may  request  a  waiver 
and  file  a  general  rate  increase  under 
§  154.63  which  includes  changes  in 
purchased  gas  cost.  If  a  pipelme  wishes 
to  change  its  elected  option,  it  must  file 
tariff  sheets  to  implement  its  decision  by 
the  December  1  preceding  the  three-year 
election  period  that  commences  on 
January  1. 

Purchased  Gas  Adjustment  Clause 

A  pipeline  that  chooses  the  PGA 
option  must  file  a  revised  PGA  clause 
that  conforms  to  all  the  terms  and 
conditions  of  the  rule.  The  conditions 
are  outlined  in  this  section.  The  revised 
PGA  clause  will  become  effective  only 
after  the  Commission  issues  an  order 
accepting  the  PGA  clause  for  filing.  The 
procedures  for  implementing  the  revised 
PGA  clause  are  outlined  in  transition 
rules  in  S  154.310. 

First,  a  company  must  choose  a  unit- 
of  purchase  or  unit-of-sales 
methodology  for  computing  a  current 
adjustment*'  and  for  determining  the 
monthly  deferrals  of  purchased  gas 
costs  to  Account  No.  191.'*  Both  the 
current  adjustment  and  the  gas  cost 
deferrals  must  be  calculated  using  the 
same  methodology.  A  company  must 
indicate  which  methodology  it  uses  in  its 
revised  PGA  clause. 

The  total  cost  of  gas  a  company 
projects  would  be  the  same  whether  a 
pipeline  chooses  a  unit-of-sales  or  unit- 
of-purchase  methodology.  However,  the 
projected  unit  cost  of  gas  would  be 
different  depending  on  which 
methodology  is  used  to  calculate  it.  The 
company  must  compute  a  projected 
average  unit  cost  of  gas  so  that  it  can 
compare  that  cost  with  the  average  cost 
of  gas  it  projected  in  its  last  scheduled 
PGA.  The  difference  between  the  two 
costs  yields  the  amount  of  the  current 
adjustment.  If  a  company  uses  a  unit-of- 
purchase  methodology  in  order  to 
compute  the  projected  unit  cost  of  gas,  it 
divides  the  total  projected  costs  of  gas 
by  the  projected  purchase  quantities.  If 
a  company  uses  a  unit-of-sales 
methodology  in  order  to  compute  the 
projected  unit  cost  of  gas,  it  divides  the 
total  projected  costs  of  gas  by  the 


»•  For  the  current  adjuitmenl,  the  unil-of- 
purchiiie  methodology  it  defined  in  1 1M.302  (m) 
and  the  unit-of-Mle«  methodology  i«  defined  In 
|lM.302|n). 

"  The  method  for  determining  monthly  deferrali 
to  Account  \9\  on  either  a  unlt-of  purchase  or  unit- 
of  Miei  bail*  ia  proposed  in  |  1&4.306  (g)(1). 


projected  sales  quantities.  These 
methodologies  usually  result  in  different 
projected  average  unit  costs  of  gas. 

The  difference  in  the  projected 
average  unit  cost  of  gas  denved  through 
these  methodologies  will  affect  the 
deferred  costs — the  difference  between 
the  projected  costs  and  the  actual  costs 
in  a  month.  Under  a  unit-of  sales 
methodology,  the  company  may  recover 
through  the  deferred  account  the 
difference  between  purchased  gas  costs 
incurred  and  purchased  gas  costs 
recovered  through  gas  sales  revenues. 
The  difference  in  the  projected  average 
cost  of  gas  derived  by  these 
methodologies  occurs  because  a  pipeline 
generally  sells  fewer  quantities  of  gas 
than  is  purchased  due  to  the  operation 
of  compression  stations  and  other 
operational  factors.  Under  a  unit-of- 
purchase  methodology,  the  company 
usually  cannot  recover  the  entire 
difference  between  purchased  gas  costs 
and  revenues  through  the  deferred 
account  because  calculation  of  the 
monthly  deferred  costs  under  this 
methodology  uses  actual  purchase 
quantities,  not  sales  quantities  used  in 
the  unit-of-sales  methodology.  An 
example  of  this  distinction  is  included  in 
Appendix  B. 

The  Commission  is  proposing  to 
require  a  company  to  choose  between 
the  unit-of-sales  and  the  unit-of- 
purchase  methodology  so  that  a 
company  uses  one  methodology  to 
compute  the  base  cost  of  gas,  the  current 
adjustment,  and  the  monthly  deferred 
"^  costs.  If  a  company  does  not  do  this  it 
could  double  recover  through  both  the 
PGA  and  through  a  NGA  section  4  rate 
case  under  S  154.63  for  the  costs  of 
quantities  it  could  not  sell. 

A  pipeline  that  elects  a  PGA  clause 
must  follow  the  Commission's 
regulations  regarding  comprehensive 
interperiod  income  tax  allocation.  The 
Commission,  and  its  predecessor  the 
FPC,  required  through  a  series  of  orders 
that  certain  timing  differences  between 
the  determination  of  taxable  income  and 
pre-tax  accounting  income  be 
normalized.  The  deferral  of  purchased 
gas  costs,  refunds,  revenue  credits,  or 
billing  adjustments  can  create  a  timing 
difference  between  the  period  during 
which  an  expense  or  revenue 
transaction  enters  into  the 
determination  of  taxable  income  and  the 
period  during  which  the  expense  or 
revenue  transaction  enters  into  the 
determination  of  pre-tax  book  income. 
However,  whether  there  is  a  timing 
difference  to  be  normalized  is  an  issue 
of  fact  which  depends  on  each  pipeline's 
financial  and  income  tax  position. 
Normalizing  any  timing  differences  in 


the  proposed  rule  reflects  the 
Commission's  requirements  expressed 
in  these  orders  '* 

Three  Year  Requirement  To  Establish 
New  Base  Tariff  Rate 

Proposed  S  154.303  modifies 
5  154.38(d](4)(vij  of  the  current  PGA 
regulations.  Since  most  pipelines  have 
elected  the  PGA  clause  option  under  the 
existing  regulations.**  the  Commission 
is  proposing  a  three-year  restatement 
period  to  be  tied  to  the  effective  date  of 
a  previously-effectiv  e  base  tariff  rate.** 
instead  of  the  effective  date  of  a  new 
PGA  clause  The  restated  base  tariff  rate 
will  reflect  the  system  average  cost  of 
gas  established  by  a  pipeline's  most 
recent  PGA  filing. 

The  regulation  would  eliminate  the 
cost  study  requirement  under  existing 
§  154.38(d)(4)(i),  which  was  used  when  a 
pipeline  filed  its  initial  PGA  clause  for 
the  Commission's  approval.  Instead,  the 
regulation  would  require  base  tanff  rate 
restatements  to  be  supported  by  the  cost 
study  used  in  {  154.63  for  section  4(e) 
rate  changes. 

Section  154.304    Scheduled  annual  and 
quarterly  PGA  filings 

Through  this  section  the  Commission 
hopes  to  make  the  PGA  mechanism 
more  market-responsive.  It  proposes 
that  a  pipeline  will  be  required  to  report 
its  projected  purchased  gas  costs  more 
frequently  than  required  by  the  current 
regulations.  A  pipeline  that  elects  to 
recover  its  purchased  gas  costs  under  a 
PGA  clause  would  file  one 
comprehensive  annual  filing,  which 
would  contain  a  current  adjustment  to 
be  in  effect  for  three  months  and  a 
surcharge  rate  adjustment  to  be  in  effect 
for  twelve  months.  During  the  same 
twelve-month  period,  a  pipeline  would 


*'  See  eg  Order  Uitplementing  A  Portjor  of 
Docket  No  R-424  Relating  to  Inlerpenod  Allocatio* 
of  Income  Taxes  and  Docket  No  R-*46  To  Achieve 
Comprehenatve  Interpenod  Allocatoon  of  Income 
Taxes  And  To  Preacnbe  Accounting  To  Implement 
The  Class  Life  Asset  Depreciation  Range  System. 
(Oder  No  504)  39  FR  8072  (Vebruary  19.  ^97^].  51 
FPC  659  (1974):  Order  Implemenrtng  That  Portion  of 
Docket  No.  R^24  Relating  To  Interpenod 
Allocation  of  Income  Taxes  and  Docket  No  R-446, 
To  Achieve  Interpenod  Allocation  of  Income  Taxes. 
(Order  No  530)  40  FR  ZSOBI  ()une  26.  1975),  53  FPC 
210  (1975):  ModtficatKxi  of  Purchased  Gas  Cost 
Clause  ReRulalious,  (Order  No  X3\.  43  FR  50167 
(October  27,  1978)  FERC  Slats  ft  Regs,,  1977-1981 
Regulations  Preambles,  1  30.020  A  (1978):  and 
Regulations  ImplemeoUng  Tax  Normaliialion  from 
Certain  Items  Reflecting  Timing  t>ifference8  In  the 
Recognition  of  Expenses  or  Revenoes  for 
Raiemaking  and  Income  Tax  Purposes,  (Order  No, 
144),  46  FR  26613  (May  14, 1981 ),  FERC  S«aU.  ft 
Regs..  1977-lMl  Regulation*  Preambles.  \  30.254 
(1981) 

*'  See  n  4  supra. 

"  As  deRned  in  proposed  i  154J02(c).  the 
effective  b«»e  tariff  rate  is  ft»e  rate  on  ftle  with  the 
Commission  excluding  PGA  or  other  adjustmeots. 


file,  at  three-month  intervals,  three 
quarteriy  PGA  filings,  each  containing  a 
current  adjustment.  At  the  end  of  the 
twelve-month  period,  a  pipieline  would 
file  its  next  annual  PGA. 

The  regttiabon  provides  an  excepbon 
to  the  required  filings,  currentiy  set  forth 
in  §  154.38(d)(4Kiiil-  A  pipehne  would 
adjust  its  rates  only  when  such 
adjustment  constitutes  a  dollar  amount 
equal  to  at  least  1  mill  ($0,001)  per 
VMBtu  of  annual  jurisdictional  sales 
The  Commission  is  proposing  to  retain 
the  1  mill  triggering  level  to  avoid  the 
administrative  burden  on  all  affected 
parties  to  review  rate  adjustments  based 
upon  insignificant  changes  in  gas  costs. 

Section  154.304(c)    Effective  dales 

The  Commission  is  proposing  a 
schedule  of  PGA  effective  dates  in 
§  154.304(c)  based  aa  the  annual  or 
semi-annual  dates  set  forth  in 
§  154.38(d)(4KivHa)  of  the  current  PGA 
regulations.  The  new  schedule 
maintains,  as  nearly  as  possible,  one  of 
each  pipeline's  historical  effective  dates. 
In  proposing  this  schedule  the 
Commission  considered  a  pipeline's 
purchasing  patterns  in  an  effort  to 
schedule  an  effective  date  after  the 
annual  effective  date  of  the  pipeline's 
major  pipeline  suppliers.  The 
Commission's  proposed  schedule  is  also 
designed  to  reduce  the  burden  on  the 
Commission  staff,  state  regulatory 
commissions,  and  other  interested 
parties,  by  distributing  the  filings  over 
the  year.  This  section  also  proposes  the 
quarterly  PGA  effective  dates  that  will 
follow  a  pipeline's  annual  PGA  effective 
date. 

Section  154.305    Annual  PGA 

Filing  Requirements 

The  Commission  is  proposing  to 
extend  the  requirement  in  current 
§  154.38(d)(v)  that  a  company  file  with 
the  Commission  at  least  30  days  before 
the  effective  date  of  a  PGA  rate  change, 
to  60  days.  Specifically,  the  Commission 
is  proposing  that  a  pipeline  must  make 
its  annual  PGA  filing  at  least  60  days 
before  the  company's  annual  PGA 
effective  date  cited  in  \  154.304(c).  This 
additional  review  period  is  necessary 
because  the  Commission  is  planning  at 
the  time  of  the  annual  filing  to  review 
the  deferred  account  to  evaluate  a 
pipeline's  performance  in  projecting  its 
gas  costs  over  the  year.  Also,  at  this 
time  the  Commission  is  planning  to 
evaluate  the  pipeline's  past  purchases 
under  the  proposed  test  for  applying  the 
affiliated  entities  limitation  of  NGPA 
section  601(bKl)(E).  Finally,  the 
Commission  is  planning  at  the  time  of 
the  annual  filing  to  consider  any  issues 


concerning  the  prudence  of  a  pipeline's 
gas  purchases  over  «  year  The 
Commission  believes  that  a  80-day 
notice  period  is  necessan*  to  provide  it 
and  all  interested  parties  with  sufficient 
time  to  evaluate  these  issues  and  any 
other  issue  that  may  be  raised  m  an 
annual  PGA  filing. 

The  Commission  recognizes  that 
section  4  of  the  NGA  requires  a  pipeline 
to  give  the  Commission  only  30  days 
notice  for  rate  changes  In  this  rule  the 
Commission  is  proposing  to  modify 
many  of  its  regulations  to  allw  a 
pipeline  to  make  nrtually  automatic  gas 
cost  rate  adjustments  m  quarterly  and 
intenm  filings.  The  Commission  can 
only  give  the  pipeline  this  flexibihty  if 
the  pipeline  is  wilhng  to  pro\  ide  the 
Commission  with  the  addibonai  30-day 
notice  period  necessary  to  fully  evaluate 
the  annual  filing  and  the  pipeline  s 
performance  over  the  year  Also,  the 
longer  notice  period  should  eliminate 
the  need  to  establish  technicai 
conferences  which  results  w+ien  the 
Commission  Staff  lacks  adequate  time 
to  resolve  problems  that  are  discovered 
during  the  30-day  re\npw  penod. 

The  Commission  is  proposing  to 
require  the  pipeline  to  file,  in  its  annual 
PGA  filing,  tariff  sheets  and  a  report 
showing  the  derivation  of  the  current 
adjustment  and  the  surcharge  rate,  TTie 
format  for  the  tariff  sheets  showing  the 
"Notice  of  Purchased  Gas  Cost 
Adjustment  Rate  Change"  is  being 
revised  from  the  current  format  in 
§  154.38(d)(4)(v)  of  the  regulations. 
Proposed  §  154.305(a)(1)  refines  the 
existing  format  by  adding  a  column  for 
the  proposed  surcharge  adjustment,  the 
Gas  Research  Institute  adjustment  other 
adjustments  (if  needed),  and  the  total 
rate  adjustment. 

The  Commission  is  also  proposing  to 
require  that  the  ".Notice  of  Purchased 
Gas  Cost  Adjustment  Rate  Change' 
reflect  the  estimated  average  cost  of  gas 
included  in  a  pipelines  las'  quarteriy 
PGA  filing  and  the  current  estimated 
average  cost  of  gas.  This  format 
requirement  would  show  whether  a 
pipeline  made  any  interim  adiustinents 
to  its  jwxijected  average  cost  of  gas 
between  its  scheduled  PGA  filings. 

Tliis  section  would  also  require  that 
all  reports  reflecting  a  pipeline  s  books 
of  account  be  supported  by  working 
papers  that  reconcile  the  reports  to  the 
company's  books.  The  workpapers  must 
be  made  available  for  inspection  upon 
request  by  the  Commission  s  staff. 
Under  Part  225  of  the  regulations  these 
records  must  be  retained  for  a  six-year 
period  as  part  of  s  pipeline  s  corporate 
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and  general  records.*^  The  requirement 
that  accounting  workpapers  must 
support  any  reports  reflecting  the  books 
of  account  is  substantially  the  same  as 
the  requirement  in  S  154.63(el(4)(iii)  of 
the  regulations  for  general  rate  change 
proceedings. 

Treatment  of  Change  in  Cost  of  Gas 
From  Various  Types  of  Suppliers 

The  rule  would  require  that  changes  in 
the  cost  of  gas  from  suppliers  must  be 
allocated  on  an  "as  billed"  basis  to  a 
pipeline's  two-part  rates,  or  to  a 
pipeline's  volumetric  rates  consistent 
with  the  pipeline's  one-part  rate  design. 
"As  billed"  is  defined  to  mean  that  a 
pipeline  will  charge  its  customers  for  gas 
costs  in  the  manner  it  is  billed  by  its 
suppliers,  in  S  154.302(b).  Specifically, 
producer-supplier  cost  changes  must  be 
allocated  to  the  commodity  component 
of  a  pipeline's  demand/commodity 
rates,  or  to  its  volumetric  rates,  if  the 
company  uses  a  one-part  rate.  The  rule 
would  limit  the  flow-through  of  supplier 
cost  changes  on  an  as-billed  basis  in  the 
case  of  imported  natural  gas  to  reflect 
the  Commission's  policy  on  as-billed 
treatment  of  cost  changes  associated 
with  imported  natural  gas.*"  Rate 
changes  associated  with  imported 
natural  gas  must  be  allocated  to  a 
domestic  pipeline's  rates  consistent  with 
a  rate  design  methodology  approved  by 
the  Commission. 

Domestic  pipeline  supplier  rate 
changes  must  be  allocated  on  an  as- 
billed  basis  to  a  pipeline's  two-part 
rates  or  consistent  with  the  pipeline's 
one-part  rate  design. 

Projecting  Purchased  Gas  Costs  to 
Determine  the  Current  Adjustment 

The  rule  would  establish  a  method  for 
projecting  purchased  gas  costs  in  order 
to  determine  the  current  adjustment. 
The  definition  of  "current  adjustment" 
sets  out  the  method  for  computing  the 
current  adjustment.*'  A  pipeline 
determines  the  current  adjustment  by 
computing  the  current  weighted  average 
projected  purchased  gas  costs  using 
either  the  unit-of-purchase  or  unit-of- 
sales  methodology.*"  A  pipeline  will 


determine  its  projected  purchased  gas 
costs  based  on  its  best  estimate  of  the 
quantities  of  gas  the  company  will 
purchase  over  the  three-month  period 
subsequent  to  the  annual  PGA  effective 
date.  For  each  projected  purchase  of 
natural  gas  the  pipeline  must  apply 
either  the  purchase  rate  as  of  the  annual 
PGA  effective  date,  or  the  rate  that  was 
last  in  effect  before  the  annual  PGA 
effective  date.  The  difference  between 
the  current  weighted  average  projected 
purchased  gas  costs  and  the  weighted 
average  projected  purchased  gas  costs 
used  for  the  previous  current  adjustment 
effective  period  is  the  current 
adjustment. 

The  rule  would  retain  two  provisions 
from  the  existing  PGA  regulations 
concerning  cost  projections.  First. 
§  154.305(a)(l)(ii)  provides  that  the  rate 
used  for  projecting  gas  costs  may  be 
adjusted  by  the  monthly  ceiling  price 
escalations  allowed  under  the  NGPA  if 
the  supply  is  still  subject  to  wellhead 
price  controls  under  Title  I.  Second, 
S  154.305(c)(2)  specifies  that  a  pipeline 
may  not  project  the  costs  of  any  gas  that 
is  not  capable  of  flowing  into  the 
company's  system,  barring  any 
operational  problems,  as  of  the  annual 
PGA  effective  date. 

Because  spot  market  purchases  have 
increased  in  the  supply  mix  of  many 
pipelines,  the  Commission  is  proposing 
to  permit  projected  spot  market 
purchases  to  be  used  to  determine  a 
current  adjustment.  However,  the 
Commission  will  apply  the  same  review 
criteria  established  in  prior  orders  for 
projections  of  spot  purchases.*' 

Finally,  if  a  pipeline  uses  the  unit-of- 
sales  methodology  to  compute  a  current 
adjustment,  the  rule  would  require  a 
pipeline  to  use  the  best  estimate  of  the 
quantities  of  natural  gas  the  pipeline 
expects  to  sell  over  the  three  months 
following  the  annual  PGA  effective  date. 
Appendices  C  and  D  illustrate  how  to 
compute  a  current  adjustment  using 
either  the  unit-of-purchase  or  the  unit-of- 
sales  methodology. 

Section  154.305  (d)  and  (e)    The 
surcharge  rate. 

The  deferred  cost  entries  recorded  in 
Account  No.  191  "Unrecovered 
purchased  gas  costs"  '*  would  be 


•'  18  CFR  225.3:  Item  No,  e(b)(5)  "Copies  of 
Formal  order  of  regulatory  commiHions  served 
upon  utility":  Item  No.  7(b)  "ConUucIa  with  other 
utilities  or  other  persons  for  the  purchase,  sale  or 
Ir.'erthange  of  product";  and  Item  No.  7(g) 
-Memorandum  essential  to  clanfying  or  explaining 
provisions  of  contracts." 

••  See  Natural  Gas  Pipeline  Company  of  America, 
37  FERC 1 61.215  (1986)  (Opinion  No.  256)  (rehearing 
pending). 

"  See  i  154.302(0)  of  the  proposed  rule. 

»»  See  i  154.302  (m)  and  (n)  of  the  propoMd  rule. 


• '  See  a.  14  tupra. 

"  As  set  forth  in  18  CFR  Part  201.  Uniform 
System  of  Accounts.  The  appropriate  Account  No. 
191  subaccount  is  debited  or  credited  each  month 
for  increases  or  decreases  in  purchased  gas  costs 
with  contra  entries  to  Account  No.  805.1.  Separate 
subaccounts  are  maintained  for  the  amounts 
relating  to  the  period  in  which  the  increase*  or 
decreases  are  accumulated  (the  deferral  period)  and 
for  the  amortization  of  purchase  gas  cost  increases 
or  decreases  from  a  pnor  period  so  as  to  keep  each 
period  separate. 


reported  only  in  the  annual  PGA  filing, 
not  in  the  quarterly  or  interim  filing,  in 
order  to  establish  a  twelve-month 
surcharge  rate.  A  pipeline  must  adjust 
its  PGA  rates  to  include  this  twelve- 
month surcharge  to  recover 
underrecovered  costs  or  to  refund 
overrecovered  costs  that  have 
accumulated  in  Account  No.  191  over  a 
twelve-month  deferral  period  ending 
four  months  before  the  surcharge  rate 
effective  date.  Ihe  rule  would  specify  a 
four-month  delay  between  the  end  of  the 
twelve-month  deferral  period  and  the 
annual  PGA  effective  date  because  of 
the  proposed  60-day  notice  requirement 
and  the  need  for  a  pipeline  to  close  its 
books  and  prepare  the  PGA  filing.  Also, 
the  pipeline  needs  time  to  transfer  the 
actual  gas  costs  recorded  on  the  books 
to  the  reports  required  by  the  FERC 
Form  No.  542-PGA  (Schedules  Bl  or  B2. 
Cl  and  02). 

The  pipeline  computes  the  surcharge 
rate  by  dividing  the  surcharge  balance 
by  the  estimated  sales  for  the  twelve- 
month period  the  surcharge  rate  will  be 
in  effect  (the  "surcharge  rate 
amortization  period"  as  defined  in 
proposed  i  154.302(q)).  The  surcharge 
balance  consists  of  the  balances 
accumulated  in  the  current  deferral 
subaccount  of  Account  No.  191  during 
the  deferral  period  and  any  other  costs 
the  Commission  allows  a  pipeline  to 
include  in  the  surcharge  balance.  The 
balances  accumulated  in  the  current 
deferral  subaccount  of  Account  No.  191 
will  consist  of: 

(1)  The  monthly  deferrals  of 
purchased  gas  costs  during  the  twelve- 
month deferral  period; 

(2)  Any  adjustments  to  prior  months' 
costs; 

(3)  The  transfer  of  any  unamortized 
surcharge  balance  from  a  prior 
surcharge  rate  amortization  period; 

(4)  Carrying  charges  (interest) 
accumulated  in  the  deferral  period;  and 

(5)  The  transfer  from  the  refund, 
revenue  credits,  and  billing  adjustments 
subaccount  of  amounts  not  yet  refunded 
in  cash. 

The  following  illustration  shows  how 
a  surcharge  balance  and  surcharge  rate 
would  be  determined  under  the 
proposed  rule: 

Surcharge  Balance  and  Computing  the 
Surcharge  Rate 

All  amounts  are  illustrative  only.  The 
example  assumes  estimated  sales  for  the 
effective  surcharge  rate  amortization 
period  (the  twelve  months  beginning  on 
the  rate  effective  date)  of  230.000 
MMBtu. 


The  Surcharge  Balance  is 

(1)  The  sum  ot  tfte  monthly  de- 
ferrals of  the   12  monttis  in 

the  deferral  penod $3,400 

(2)  Ad)ustments  of  pnof  month 

costs 190 

(3)  Transfer  of  unanx)rtized  bal- 
ance from  a  pnor  expired  sur- 
charge     rate      amortization 

penod 200 

(4)  Carrying  charges  accumulat- 
ed in  the  deferral  penod 250 

(5)  Transfer  from  the  returxj 
sut>-  account  of  amounts  not 

yet  refunded <740> 

Surcharge  Balance 3,300 


Surcharge  Rate: 

Surcharge  Balance  $3. 300 -i- Projected  Sales 
230,(XX)  MMBtu  =$0.0143  or  1.43t/MMBtu 
Any  other  costs  that  the  Commission 
may  allow  a  pipeline  to  include  in  a 
surcharge  balance  will  be  determined  on 
a  case-by-case  basis.  These  costs  could 
involve  extraordinary,  non-recurring 
costs,  such  as  retroactive  repricing  of 
company-owned  production  pursuant  to 
Order  No.  391." 

Section  154.305(f)    Balances  in  the 
current  deferral  subaccount  of  Account 
No.  191. 

The  Commission  is  proposing  to 
define  the  costs  that  would  be  included 
in  the  subaccount  of  Account  No.  191 
that  reflects  the  current  deferrals.  Tliis 
account  reflects  the  actual  costs  related 
to  gas  purchased  during  the  twelve- 
month deferral  period.  The  recorded 
costs  include  monthly  deferrals  of 
underrecovered  or  overrecovered 
purchased  gas  costs. 

The  pipeline  would  also  record 
adjustments  to  a  prior  month's  cost  of 
gas.  For  example,  such  an  adjustment 
would  be  required  if  a  pipeline  had 
purchased  a  commingled  supply  of  gas 
several  months  earlier  and  the  supplier 
notified  the  pipeline  during  the  deferral 
period  that  the  price  paid  for  the  gas  has 
to  be  adjusted  due  to  a  problem  with 
allocating  the  mixed  vintages. 

A  pipeline  would  record  any 
unamortized  amounts  from  the  last 
surcharge  balance  in  the  current  deferral 
subaccount.  If  an  amount  remains  in  the 
current  refund  subaccount  at  the  end  of 
the  deferral  penod,  the  pipeline  would 
be  permitted  to  transfer  that  amount  to 
the  current  deferral  subaccount.  Finally, 
the  pipeline  must  compute  carrying 
charges  on  the  appropriate  carrying 
charge  base  applicable  to  the  monthly 


ending  balances  in  the  current  deferral 
subaccount.  The  subaccount  entries  in 
Account  No.  191  for  an  annual  PGA  are 
reported  on  Schedule  Cl  of  the  revised 
Form  542.  ^ 

Monthly  Deferred  Gas  Costs 

The  rule  would  specify  a  method  for 
computing  monthly  deferrals  of 
underrecovered  or  overrecovered 
purchased  gas  costs  under  the  unit-of- 
purchase  or  unit-of-sales  methodology. 
A  pipeline  must  include  as  the  actual 
cost  of  gas  purchased  amounts 
attributable  to  gas  quantities  purchased 
only  during  the  month.  These  costs  may 
include  wellhead  purchases,  wellhead 
intracompany  transfers,  field  line 
purchases,  gasoline  plant  purchases, 
transmission  line  purchases,  non- 
concurrent  exchange  transactions 
authorized  by  contract,  severance  taxes, 
production  related  costs,  and  unpaid 
accruals.  However,  a  pipeline  that  uses 
a  unit-of-sales  methodology  must  adjust 
its  monthly  actual  purchased  gas  costs 
to  reflect  the  effect  of  exchange 
transaction  and  transportation 
transaction  imbalances. 

Because  a  pipeline  that  uses  a  unit-of- 
purchase  methodology  will  not  be 
compensated  through  its  PGA  for  the 
costs  of  the  differences  between  the 
quantities  purchased  and  the  quantities 
sold,  the  actual  total  cost  of  gas  may  not 
be  recovered  through  the  pipeline's  PGA 
rates,  and  those  differences  may  instead 
be  recovered  through  a  general  rate 
filing  under  $  154.63.  Therefore,  in  order 
to  determine  its  monthly  deferrals,  the 
pipeline  must  compare  the  actual  unit 
cost  of  gas  for  the  month  to  the 
appropriate  projected  unit  cost  of  gas 
recovered  through  the  pipeline's  PGA 
rate  and  multiply  the  difference  by  the 
applicable  purchase  quantities.'* 

A  pipeline  that  uses  a  unit-of-sales 
methodology  can  be  compensated 
through  the  PGA  for  compressor  station 
use  or  other  operational  factors.  In  order 
to  determine  its  monthly  deferrals,  the 
pipeline  must  compare  its  total  gas 
purchased  gas  costs  for  a  month  to  the 
revenues  received  from  its  gas  sales.** 


•*  Production  under  section  2(21)  of  the  Natural 
Gas  Policy  Act  of  1978.  49  FR  33849  (August  27. 
1984).  FERC  Stats  and  Regs.,  1962-1985  Regulations 
Preambles.  1  30..'''S8  (1981). 


•*  If  a  pipeline  files  more  than  one  interim  current 
adjustment  rate  dunng  a  month  there  would  be 
more  than  one  projected  unit  cost  of  gas  in  effect  for 
purposes  of  determining  that  month's  deferrals. 
Therefore,  the  pipeline  must  allocate  the  volumes 
purchased  to  the  current  adjustment  rates  in  effect 
during  that  month. 

"  For  purposes  of  determining  monthly  deferrals 
on  a  unit-of-sales  basio  when  more  than  one  current 
ad|ustment  is  in  effect  m  a  month,  a  pipeline  must 
allocate  the  volumes  sold  under  each  current 
adjustment  in  effect. 


Appendices  E  and  F  show  how  a 
monthly  deferral  would  be  computed 
under  both  methodologies. 

The  normal  cycle  for  the  billing 
receipt  and  payment  of  gas  purchases 
by  a  pipeline  is  presumed  to  be  60  days 
from  the  month  of  purchase.  Therefore, 
the  rule  would  require  that  any  amounts 
that  are  paid  or  are  known  but  unpaid 
within  60  days  from  a  purchase  month 
must  be  reflected  as  an  actual  gas  cost 
for  purposes  of  determining  monthly 
deferrals  for  that  month.  Any  amounts 
that  are  paid  or  are  known  but  unpaid 
after  60  days  of  the  purchase  month 
must  be  included  as  an  adjustment  to 
Account  No.  191  for  a  pnor  month's  gas 
costs  in  the  month  the  amoimts  are  paid 
or  are  known  but  unpaid. 

Section  154.305(g)  Unpaid  accrual 
restrictions. 

The  rule  would  require  a  pipeline  to 
record  as  a  monthly  gas  cost,  certain 
expenses  for  gas  delivered  for  services 
rendered  for  gas  delivered)  that  remain 
unpaid  after  the  60-day  billing  and 
payment  cycle  ("unpaid  accruals").  The 
Commission  is  proposing  to  include 
certain  types  of  unpaid  accurals  as  gas 
costs  because  the  pipeline's  ratepayers 
receive  the  benefit  of  the  gas  supply 
associated  with  the  unpaid  amounts. 
The  Commission  requires  all  pipelines  to 
maintain  their  books  of  account  on  an 
accrual  rather  than  a  cash  basis. 

There  are  two  kinds  of  unpaid 
accruals.  First,  "suspended  payables" 
are  known  amounts  that  are  not  paid, 
for  example  when  the  payee  is  unknowTi 
or  the  payee  is  subject  to  Uen, 
garnishment,  or  court  order.  The  other, 
"accrue-but-don't  pay,"  are  estimated  or 
anticipated  amounts  which  may  be  paid. 
An  example  would  be  where  the 
contract  prices  are  under  renegotiation 
and  a  pipeline  accrues  for  the  estimated, 
but  not  in  effect  increase  in  price.  The 
accrue-but-don't  pay  accrual  would  be 
the  amount  estimated  that  is  above  the 
rate  in  effect. 

The  Commission  is  proposing  to 
recognize  only  the  "suspended  payable" 
tj'pe  of  unpaid  accruals  as  gas  costs.** 
These  accrued  costs  represent  known 
amounts  that  have  a  higher  probability 
of  being  paid.  For  ratemaking  purposes, 
a  pipeline  should  pass  through  known  or 
actual  amounts  to  its  customers. 
"Accrue-but-don't  pay"  accruals 
represent  estimated  amounts  or 
contingent  liabilities  that  may  not  be 
paid.  Because  the  accrue-but-don't  pay 
accruals  represent  contract  rates  that 
are  not  in  effect  the  Commission  finds  it 


**  The  definition  of  "unpaid  accruals"  in 
{  154.301(r)  reflects  this  policy. 


UM  I 


20836 


Federal  Register  /  Vol.  52,  No.  106  /  Wednesday.  June  3.  1987  /  Proposed  Rules 


Federal  Register  /  Vol.  52,  No.  106  /  Wednesday,  June  3.  1987  /  Proposed  Rules 


20B37 


inappropriate  to  allow  pass  through  of 
these  accruals  in  the  PCA. 

The  Commission  recognizes  that 
"suspended  payable"  accruals  may 
never  be  paid.  If  payment  is  not  made,  a 
pipeline  that  recovered  these  amounts  in 
its  rates  may  be  unjustly  enriched.  In 
order  to  prevent  this,  the  rule  would 
require  a  pipeline  to  list  and  describe  in 
each  annual  filing  each  unpaid  accrual 
which  remained  unpaid  for  three  or 
more  years  from  the  month  it  was 
originally  recognized  as  a  gas  cost  to  the 
end  of  the  current  deferral  period.  The 
pipeline  would  have  to  provide 
justification  and  request  the 
Commission's  approval  to  continue 
recognizing  the  unpaid  accruals  listed  as 
gas  costs.  The  Commission  considers  a 
three-year  limitation  on  unpaid  accruals 
is  reasonable  because  there  is  little 
likelihood  that  a  pipeline  will  actually 
pay  the  outstanding  amounts  beyond 
that  time.  If  the  Commission  does  not 
approve  the  continued  recognition  of 
any  of  the  unpaid  accruals  listed  as  a 
gas  cost,  the  pipeline  would  be  required 
to  credit  the  unpaid  amount  to  the 
current  refund  subaccount  of  Account 
No.  191.  If  a  pipeline  does  eventually 
pay  an  outstanding  accrued  cost  that 
was  previously  credited  to  Account  No. 
191,  the  pipeline  can  be  compensated  by 
a  debit  of  the  payment  to  Account  No. 
191  and  thereby  recover  the  amount 
through  its  deferred  account  surcharge 
rate. 

Section  154.305(h)  Carrying  charges. 

Undercurrent  S  154.38(d)(4)(iv)(C).  a 
pipeline  may  compute  carrying  charges 
(interest)  on  the  deferred  account 
balances  in  Account  No.  191.  Carrying 
charges  compensate  the  pipeline's 
customers  for  the  time  value  of  the 
overrecovery  of  gas  costs  and 
compensate  the  pipeline  for  the  time 
value  of  the  underrecovery  of  gas  costs. 

The  rule  would  require  a  pipeline  to 
compute  carrying  charges  on  the 
carrying  charge  base  applicable  to  the 
monthly  ending  balances  in  Account  No. 
191.  The  Commission  is  proposing  this 
methodology  because  it  believes  that  the 
pipeline  and  its  jurisdictional  customers 
should  be  able  to  recoup  out-of-pocket 
expenses  as  quickly  as  possible.  This  is 
consistent  with  the  Commission's  policy 
that  the  PGA  should  be  used  to  recover 
a  pipeline's  purchased  gas  costs  as  soon 
as  possible.'^  Because  the  proposed  rule 


requires  a  pipeline  to  maintain  a 
separate  subaccount  for  refunds. 
revenue  credits,  or  billing  adjustments 
there  is  a  separate  carrying  charge  base 
for  refunds,  revenue  credits  or  billing 
adjustments  and  a  separate  carrying 
charge  base  for  all  other  subaccounts  of 
Account  No.  191. 

The  carrying  charge  base  for  all  the 
subaccounts  of  Account  No.  191  must 
refiect  the  Commission's  requirements 
of  comprehensive  interperiod  income 
tax  allocation.  The  carrying  charge  base 
for  refunds,  revenues  credits,  and  billing 
adjustments  is  not  adjusted  for  the 
activity  recorded  in  the  other 
subaccounts  of  Account  No.  191.  The 
carrying  charge  base  for  the  other 
subaccounts  of  Account  No.  191  must  be 
adjusted  for  exchange,  storage,  and 
unpaid  accruals. 

The  Commission  is  proposing  to 
require  a  pipeline  to  reimburse  its 
customers  for  the  time  value  of  unpaid 
accruals  collected  as  gas  costs.  To 
compensate  the  ratepayers  for  the  time 


•'  Natural  Gas  Policy  and  Procedure*;  Final 
Regulation  and  Request  for  CommenU  (Order  No. 
47),  44  FR  53493  (September  14. 1979).  FERC  Slats,  h 
Regs..  1977-1981  Regulations  Preambles.  \  30,083  at 
30,553;  and  Modifications  of  Purchased  Gas  Cost 
Adjustment  Clause  Regulations,  (Order  No.  13).  43 
FR  50167  (October  27, 1978),  FI RC  Stats  ft  Regs., 


value  of  the  monies  they  have  paid  to 
the  pipeline  before  the  pipeline  has  paid 
the  supplier,  the  Commission  is 
proposing  to  require  that  the  pipeline 
effectively  credit  carrying  charges  to  the 
customer  for  all  unpaid  accrual  amounts 
included  on  the  pipeline's  books  that 
have  been  collected  through  the 
pipeline's  rates.  In  order  to  effectively 
pay  time  value  on  the  unpaid  accruals, 
the  deferred  tax  effect  is  taken  on  the 
entire  deferred  balance  in  Account  No. 
191,  not  on  the  adjusted  balance.'* 

For  example: 
Federal    and    State   Tax 

Rate  (Pre-7/1/87  Rate),..=       48.16% 
Accrued  Account  N.  191 

balance =      $10,000 

Unpaid  accruals. — =       $1.000 

Adjusted  balance $9,000 

Deferred         Tax         Bal- 
ance =$10,000  X  48.16%..-=       $4,818 


Accrued 
Balance 

$10,000 


Deferred 
Tax 

$4,816 


Carrying 
Charge 
Base        X 

$5,1B4 


Monthly 

Interest 

Rate 


Monthly 

Carrying 

Charge 

$41.99 


Adjusted 
Balance 

$9,000 


$4,818  =  $4,184  X    OOei  =  $33.89 


Thus,  carrying  charges  would  be  $33.89 
in  order  to  give  effect  to  the  lime  value 
for  unpaid  accruals  of 
$41.99-$33.89  =  $8.10 

The  carrying  charge  base  must  also  be 
adjusted  for  other  estimated  costs  that 
are  included  in  Account  No.  191.  Under 
estimated  LIFO  inventory  accounting 
the  pipeline  estimates  costs  to  value  gas 
storage  inventory  during  a  year.  The 
assignment  of  costs  for  exchange 
transactions  and  transportation 
imbalances,  under  the  procedures  in 
proposed  5l54.305(j),  also  reflects 
estimates  of  the  cost  of  these  exchange 
transactions  and  transportation 
imbalances. 

The  Commission  is  proposing  to  retain 
the  existing  requirements  for  calculating 


monthly  carrying  charges  based  on  the 
current  rate  of  interest,  quarterly 
compounding  of  interest,  and  the 
crediting  or  debiting  of  carrying  charges 
to  Account  No.  191.  Depending  on 
whether  the  monthly  ending  carrying 
charge  base  is  a  debit  (positive)  or  a 
credit  (negative)  Account  No.  191  will  be 
correspondingly  debited  or  credited. 
However,  the  Commission  is  proposing 
to  amend  the  existing  regulations  to 
definet  the  procedure  for  calculating 
carrying  charges  on  the  deferred 
account.  The  Commission  is  proposing  8 
change  to  ensure  that  carrying  charges 
will  be  consistently  calculated  by  all 
pipelines.  This  will  facilitate  review  of 
the  PGA  deferred  account  by  all 
interested  parties.  Schedule  C2  of  the 


revised  Form  542  incorporates  the 
standardized  procedure  for  computing 
carrying  charges.  Appendix  G  shows 
how  monthly  carrying  charge  rates  will 
be  computed  under  the  proposed  rule. 
Exhibit  H  shows  quarterly  compounding 
of  carrying  charges  under  the  proposed 
rule. 

Section  154.305(i)  Refunds. 

Under  \  154.38(d)(4)(vii)  of  the  existing 
PGA  regulations,  the  jurisdictional 
portion  of  all  supplier  refunds,  including 
interest  received,  is  credited  to  Account 
No.  191  and  flowed  through  to  the 
pipeline's  jurisdictional  customers 
through  the  deferred  account  surcharge. 
The  rule  would  require  a  pipeline  to 
make  a  lump  sum  distribution  of  refund 
amounts,  except  under  limited 
circumstances.  The  rule  would  require  a 
pipeline  to  credit  the  jurisdictional 
portion  of  refunds  (with  interest),  billing 
adjustments,  or  revenue  credits  it 
receives  to  a  separately-identified 
subaccount  of  Account  No.  191.**  The 
pipeline  would  compute  carrying 
charges  for  purposes  of  refunds  on  the 
monthly  ending  balances  of  the  refund 
subaccount  as  described  in  proposed 
5154.305(h). 

When  the  refund  subaccount  balance 
reaches  a  trigger  level  specified  in  the 
proposed  regulations,  the  amounts 
accumulated  would  be  disbursed  in 
cash.  The  disbursement  would  be 
apportioned  among  the  pipeline's 
jurisdictional  customers  based  on  the 
ratio  of  an  individual  customer's  latest 
12  months  of  purchases  to  the  pipeline's 
latest  12  months  of  actual  sales  for  the 
same  12-month  period.  Any  refund 
balance  remaining  in  the  refund 
subaccount  at  the  end  of  the  12-month 
deferral  period  of  an  annual  PGA  would 
be  cleared  from  the  refund  subaccount. 
A  pipeline  would  have  the  option  of 
refunding  the  remaining  amounts  to  its 
customers  through  a  cash  disbursement 
or  by  transferring  the  balance  to  the 
current  deferral  subaccount  to  be 
surcharged. 

The  Commission  is  proposing  to 
require  the  pipeline  to  file  a  refimd 
report  that  shows  how  the  pipeline 
disbursed  its  refunds.  This  report  would 
be  filed  with  each  annual  filing. 

The  Commission  is  proposing  this 
method  of  refunds  to  ensure  that  PGA 
rates  are  not  distorted  as  a  result  of 
large  refunds  or  revenue  credit  balances. 
Specifically,  it  is  proposing  a 
disbursement  trigger.  Thus,  whenever  a 
refund  subaccount  balance  reaches  one 


percent  per  MMBtu  of  die  latest  12 
months  of  actual  sales  or  $2  million, 
whichever  is  lower,  the  pipeline  would 
make  a  cash  disbursement.  *° 

Under  the  proposed  rule,  a  pipeline  is 
required  to  determine  with  each  credit 
whether  the  refund  subaccount  balance 
of  Account  No.  191  has  reached  the 
trigger  level.  In  computing  the  trigger 
amount,  the  pipeline  would  include 
carrying  charges  on  the  acctmiulated 
refund  balances  as  part  of  the  balance. 

The  proposed  refund  methodology 
would  provide  repayment  to  a  pipeline's 
customers  faster  than  through  the 
amortization  of  a  surcharge  balance  on 
a  prospective  basis.  Under  the  existing 
rules,  due  to  the  seasonal  demand  for 
natural  gas  or  the  expiration  of  a  service 
agreement,  some  customers  who  made 
overpayments  may  not  be  purchasing 
gas  from  a  pipeline's  system  when 
refunds  are  flowed  through  a  subsequent 
PGA  surcharge  rate. 

Finally,  the  proposed  rule  adds  a  new 
S  154,38(d)(4)  to  provide  a  refund 
procedure  for  a  pipeline  company  that 
does  not  recover  its  gas  costs  through 
the  PGA.  This  section  is  added  because 
some  pipelines  may  not  elect  the  PGA 
for  gas  cost  recovery. 

Cancellation  of§  154.3d(h) 

The  Commission's  staff  has  calculated 
that  over  ninety  (90)  percent  of  the 
outstanding  Btu  refunds  *'  have  already 
been  paid  by  first  sellers.  Future  refunds 
are  generally  expected  to  be  received 
infrequently  and  in  small  amounts. 

As  proposed  in  {  154.305(1),  once 
refund  amounts  reach  the  lesser  of  one 
cent  per  MMBtu  of  jurisdictional  sales 
or  two  million  dollars  Immediate  cash 
refunds  based  on  the  most  recent  twelve 
months  sales  must  be  made  and  all 
subsequent  and/or  lesser  accumulated 
refunds  must  be  cleared  annually 
through  the  surcharge  adjustment. 

In  recognition  of  the  small  amounts  of 
Btu  refunds  left  to  be  paid  and  the 
frequency  of  payment,  together  with  the 
proposed  revisions  to  the  PGA  refund 
provisions,  the  Commission  considers 
that  retention  of  S  154.38(h)  as  a 
separate  refund  requirement  is  no  longer 
necessary. 


1977-1981  Regulations  Preambles,  |  3a020A  at 
30,091-5. 

••  This  policy  is  reflected  in  the  carrying  charge 
base  because  a  monthly  accrued  balance  in 


Account  No  191  is  adjusted  for  the  deferred  income 
taxes  on  the  balance  and  any  unpaid  accruals  in  the 
balance  are  deducted  before  the  monthly  carrying 
charge  rate  is  applied. 


"The  revenue  credits  would  include 
transportation  revenue  credits  or  natural  gas  liquid 
revenue  credits  or  any  other  credits  the  Commission 
designates. 


♦"The  S2  million  trigger  level  is  based  on  a 
review  of  the  FERC  Form  No.  2  "Annual  Report  of 
Major  Natural  Gas  Companies." 

* '  In  Order  No.  39ft  49  FR  37735  (Sept  26. 1984). 
FERC  StaU.  Regs.  (Regulations  Preambles  1982- 
1985]  1  3a597.  the  Commission  established  refund 
procedures  for  charges  for  natural  gas  thai 
exceeded  NCPA  ceilings  as  a  result  of  Btu 
measurements  based  on  the  water  saturated  basis 
in  so  doing,  the  Commission  was  implementing  the 
decision  in  Interstate  Nat\jral  Gas  Association  of 
America  v.  Federal  Energy  Regulatory  Commission. 
716  F.2d  1  (D.C.  Cir.  1983).  cert  denied,  465  U.S.  1106 
(1964). 


Section  154.305(j)    Exchange  and 
transportation  imbalances. 

A  noncurrent  exchange  transaction  ** 
occurs  when  a  pipeline  delivers  gas  to 
another  pipeline  (or  other  party)  one  or 
more  months  before  the  party  that 
receives  the  gas  redelivers  an  equivalent 
amount  of  gas.  Sometimes  an  additional 
cost  is  paid  for  the  returned  gas.  The 
more  common  concurrent  exchange 
transaction,**  involves  pipelines  (or 
other  parties)  that  contract  to  deliver 
equal  (or  exchange)  quantities  of  gas  to 
each  other  every  month.  If  the  deliveries 
are  unequal  the  resulting  imbalance  is 
corrected  as  soon  as  operationally 
feasible. 

Pipelines  have  used  various  methods 
to  reflect  out-of-balance  exchange 
transactions  and  transportation 
imbalances  in  their  rates.  Nevertheless, 
it  always  has  been  the  Commission  s 
policy  not  to  permit  exchange 
transactions  and  transportation 
imbalances  that  cause  an  imbalance 
between  receipts  and  dehveries  of  gas 
to  change  the  calculation  of  monthly 
deferred  purchased  gas  costs.** 

The  Commission  is  proposing  to 
incorporate  that  policy  in  its  regulations. 
Accordingly,  the  proposed  definition  of 
"exchange-in"  quantities  (receipts 
exceeding  deliveries)  and  "exchange- 
out"  quantities  (deliveries  exceeding 
receipts)  includes  concurrent,  and 
nonconcurrent  exchange  transactions 
and  transportation  imbalances.**  In 
addition,  the  Commission  is  proposing 
that  a  pipeline  will  be  required  to  revise 
its  gas  tariff  to  reflect  that  it  will  use  the 
same  methodology  it  uses  to  adjust 
monthly  deferrals  to  adjust  for  exchange 
and  transportation  transaction 
imbalances. 

Section  154.306    Assessment  of  past 
performance. 

The  annual  and  three  quarterly  filings, 
plus  the  optional  interim  (flexible)  filing 
mechanism,  proposed  in  this  rule  are 
designed  to  allow  a  pipelme  sufficient 
flexibility  to  transmit  accurately  and 


••  See  proposed  (  154.302(gl  for  a  definition  of 
noncurrent  exchange  Under  proposed  i  154J02(j), 
noncurrent  exchange  transactions  are  considered 
purchased  gas  costs  if  authonzed  by  a  wntten 
contract. 

♦•  See  proposed  1 154.302(f)  for  a  definitioD  of 
concurrent  exchange 

*•  The  Commission  issued  orders  ir.  January  1986, 
which  directed  pipelines  to  adopt  a  specific 
methodologj  to  remove  the  effects  of  out-of-balance 
concurrent  exchange  transactions  from  their  rates. 
Mid  Louisiana  Gas  Company  34  FERC  181.051 
(1986).  United  Gas  Pipelme  Company.  34  FERC 
i  61.052  (1988). 

♦*  "Exchange-in"  is  deRned  in  proposed 
i  154.302(h)  and  "Exchange-out"  is  defined  in 
proposed  1 154J02(i). 
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quickly  the  true  market  cost  of  gas  to  its 
customers.  The  pipeline  can  use  its  best 
estimates  of  quantities  of  gas  it  plans  to 
purchase  to  project  gas  costs.  The 
frequent  tracking  of  expected  purchased 
gas  costs  provides  the  pipeline  the 
(lexibihty  to  meet  the  competitive 
situation  in  its  market  area,  because  the 
pipeline  can  more  accurately  forecast 
the  cost  of  gas  and  manage  the  cost  of 
its  supplies.  Thus,  a  pipeline  should  not 
incur  substantial  underrecovered  gas 
costs  unless  it  experiences  unforeseen 
operational  or  marketing  problems.  The 
Commission  is  proposing  these  revisions 
because  a  large  surcharge,  whether 
positive  or  negative,  has  a  distorting 
effect  on  the  current  cost  of  gas  and  can 
send  inaccurate  signals  to  the  market  as 
to  the  current  cost  of  the  gas  being 
purchased. 

In  addition,  the  Commission  is 
proposing  to  review  a  pipeline's 
performance  in  projecting  gas  costs 
during  the  12-month  deferral  period  at 
the  time  of  the  annual  PGA  filing.  The 
Commission  is  proposing  to  establish  a 
review  threshold  for  the  level  of  under- 
recovered  gas  costs  contained  in  an 
annual  PGA  filing's  surcharge  balance. 
The  threshold  will  be  1.02  or  102  percent 
of  a  pipeline's  computed  projected  gas 
costs.  If  the  actual  gas  costs  equals  or 
exceed  the  threshold,  the  Commission 
would  have  to  approve  recovery  of  any 
underrecovered  gas  costs  that  equal  or 
exceed  the  threshold.  The  Commission 
does  not  intend  for  the  threshold  to  be 
used  to  automatically  deny  passthrough 
of  purchased  gas  costs  that  equal  or 
exceed  the  threshold.  Rather,  the 
Commission  is  proposing  the  threshold 
as  part  of  its  review  of  a  pipeline's 
recovery  of  its  gas  costs  under  section  4 
of  the  NGA.  The  Commission  recognizes 
that  the  threshold  introduces  an  element 
of  risk  into  the  collection  of  gas  costs, 
but  it  believes  that  the  added  flexibility 
of  the  proposed  PGA  mechanism  would 
allow  the  pipeline  to  keep  its  gas  costs 
under  better  control  than  is  possible 
under  the  twice  a  year  PGA  rules. 
As  discussed  in  the  introduction 
portion  of  this  preamble,  the 
Commission  has  used  the  threshold  test 
on  a  case-by-case  basis  in  approving 
flexible  PGAs.  For  example,  pipelines 
have  been  permitted  a  three  percent 
margin  on  underrecovered  gas  costs 
before  being  required  to  justify  to  the 
Commission  why  they  should  be 
permitted  to  collect  underrecovered  gas 
costs.*'  Based  on  the  experience  under 
the  flexible  PGAs.  the  Commission  is 
proposing  to  set  the  margin  on  the 
underrecovery  of  gas  costs  at  two 


percent.  Specifically,  the  Commission  is 
proposing  that  a  pipelme  can  include  in 
a  surcharge  balance  any  underrecovered 
gas  costs  in  each  of  the  proposed  test 
intervals  below  two  percent  of  its 
projected  gas  costs  without  prior 
Commission  approval. 

The  Commission  is  proposing  to 
revise  the  mechanism  to  allow 
companies  to  file  flexible  PGAs  while 
quarterly  filings  adjust  the  average 
purchased  gas  cost  ceilings  every  three 
months.  This  change  should  allow  the 
companies  to  respond  more  quickly  to 
both  upward  and  downward  cost 
movement  than  was  previously  possible. 
Since  the  Commission  is  proposing  to 
provide  pipelines  with  greater  flexibility 
to  raise  and  lower  their  rates,  it  is 
proposing  to  reduce  the  margin  of  three 
percent  previously  used  on  a  case-by- 
case  basis  to  a  generically-applied  two 
percent  rule.  However,  the  Commission 
is  not  proposing  that  a  pipeline  waive  its 
rights  under  section  601(c)  of  the 
NCPA*'  for  underrecoveries  that  reach 
the  threshold.  The  Commission  believes 
it  is  important  that  a  pipeline  justify  any 
undercollected  gas  costs  which  exceed  a 
margin  of  two  percent  in  each  of  the 
proposed  test  intervals  in  order  to 
minimize  the  opportunity  for  a  pipeline 
to  manipulate  the  PGA  mechanism. 

The  Commission  proposes  to  assess  a 
pipeline's  past  performance  in  four 
"test"  intervals  within  the  12-month 
deferral  period.  The  Commission  is 
proposing  an  assessment  within  each 
interval  because  of  the  possibility  of 
shifting  costs  over  the  entire  12-monlh 
period.  For  example,  a  pipeline  might 
use  an  artificially  low  average  cost  of 
gas  during  one  portion  of  the  period  and 
an  artificially  high  cost  of  gas  during 
another  portion  of  the  period.  The 
pipeline  might  then  offset  the  resulting 
undercollections  and  overcollections  to 
show  a  new  undercollection  below  the 
proposed  two  percent  margin.  However, 
the  Commission  believes  that  it  is 
unlikely  that  cost  shifting  could  occur 
within  as  short  a  period  of  time  as  the 
test  intervals.  Therefore,  the 
Commission  is  proposing  the  following 
test  intervals:  The  first  four  months  of 
the  deferral  period;  the  next  three 
months  of  the  deferral  period;  the  next 
three  months,  and  finally  the  remaining 
two  months  of  the  deferral  period 
(months  eleven  and  twelve).  The 
Commission  is  proposing  that  the  last 
test  period  will  be  only  two  months 
because  the  deferral  period  for  the 


♦•  See  n.l5,  supra. 


•'  15  use  3432(c)(2)  (1982):  thu  »«-fion 
guarantee*  «  pipeline  recovery  of  flatulonly  defined 
'•juat  and  reatonable"  gat  acquiattion  coaia.  unleat 
the  Commiation  fimli  "thai  the  amount!  were 
txceaaive  due  to  fraud,  abuse,  or  ilmllar  groundt." 


annual  PGA  ends  four  months  before  the 
annual  PGA  effective  date.  As  shown  in 
Appendix  I,  the  intervals  match,  as 
closely  as  possible,  the  effective  date  for 
any  new  ceiling  rates  established  in 
either  an  annual  or  quarterly  PGA  filing. 
Under  the  proposed  rule  a  pipeline  is 
required  to  determine  which  gas  costs 
will  require  specific  Commission 
approval  for  surcharge  recovery  within 
each  test  interval.  The  pipeline  would  be 
required  to  compute  its  actual  cost  of 
gas  purchased  for  each  test  interval, 
which  will  be  the  sum  of  the  actual  cost 
of  gas  purchased  that  is  used  to 
determine  monthly  deferrals  of 
underrecovered  or  overrecovered 
purchased  gas  costs  under  proposed 
9  154.305(g)(1).  These  actual  gas  costs 
would  exclude  adjustments  for 
exchange  transactions  and 
transportation  imbalances  and  other 
out-ofperiod  adjustments.  The  pipeline 
would  only  include  the  gas  cost 
components  that  were  used  to  compute 
the  current  adjustments  in  effect  during 
the  test  interval  to  compute  the  actual 
cost  of  gas  purchased. 

The  pipeline  must  then  subtract  the 
interval's  actual  cost  of  gas  purchased 
from  the  test  interval's  "test  amount" 
The  test  amount  is  determined  by  first 
calculating  the  computed  projected  gas 
costs  for  the  test  interval.  To  do  this  a 
pipeline  will  first  allocate  the  quantities 
of  natural  gas  purchased  and  received  to 
each  current  adjustment  in  effect  in  the 
test  interval  and  then  mulitply  these 
quantities  by  a  projected  average  rate. 
"The  projected  average  rate  is  derived  by 
dividing  the  projected  gas  costs  the 
pipeline  used  to  calculate  each  current 
adjustment  by  the  related  quantities  of 
gas  the  pipeline  projected  to  purchase 
during  each  current  adjustment  effective 
period.  The  computed  projected  gas 
costs  for  the  test  interval  are  then 
multiplied  by  1.02  to  arrive  at  the  lest 
amount.  Appendix  I  illustrates  the 
computation  of  the  assessment  for  one 
test  interval. 

The  Commission  is  proposing  to 
consider  any  reasonable  method  for 
allocating  quantities.  For  example,  a 
pipeline  may  allocate  the  purchase 
quantities  based  on  the  number  of  days 
in  a  month  that  the  related  current 
adjustment  was  in  effect.  The  pipeline 
could  also  allocate  the  purchase 
quantities  based  on  the  quantities  of  gas 
sold  under  each  current  adjustment. 

The  Comnussion  is  proposing  to  base 
the  test  amount  on  a  pipeline's  projected 
purchase  quantities  and  not  sales 
quantities  because  the  Commission  is 
assessing  the  pipeline's  performance  in 
projecting  its  purchased  gas  costs.  Also, 
if  the  Commission  were  to  use  sales 


quantities  for  the  test,  a  pipeline's  total 
costs  might  be  distorted  if  the  pipeline 
sells  less  gas  than  it  purchases. 

Any  amount  that  remains  once  a  test 
interval's  acutal  cost  is  subtracted  from 
the  test  amount  can  be  included  in  the 
annual  PGA  fding  surchaiige  balance 
only  upon  Conimission  approval.  The 
proposed  regulation  provides  that  the 
pipeline  must  include  the  computation  of 
the  test  results  in  its  annual  filing  (in 
schedule  Dl  of  the  proposed  Form  542J 
and  that  it  specify  any  costs  that  require 
prior  approval  for  surcharge  recovery. 

The  Commission  emphasizes  thai  the 
results  in  the  test  intervals  of  a  deferral 
period  cannot  be  cumulative,  any 
amounts  below  the  review  threshold  of 
two  percent  in  one  test  interval  cannot 
be  used  to  offset  amounts  at  or  above 
the  threshold  in  other  intervals. 

The  Commission  would  continue  to 
apply  the  fraud  and  abuse  standards  of 
section  001  of  the  NGPA  in  addition  to 
the  assessment  of  past  performance 
when  reviewing  each  annual  PGA  filing. 

Section  157.307    Affiliated  entities  test. 

NGPA  section  601(b)(l)fE)  provides 
that  amounts  paid  by  an  interstate 
pipeline  to  an  affiliate  will  be  deemed 
just  and  reasonable  if  "sTich  amount 
does  not  exceed  the  amount  paid  in 
comparable  first  sales  between  persons 
not  affiliated  with  s«ch  interstate 
pipeline".  In  the  past,  the  Commission 
has  considered  tss\>e8  involving 
application  of  the  affiliated  entities  test 
on  a  cBiie-by-case  basis.  Although 
certam  issues  concemiog  how  the 
affiliated  entities  test  will  be  applied 
were  decided  by  the  ConuDission  in  its 
recently-issued  Opinion  No.  269,**  the 
Commission  has  not  adopted  uniform 
standards  to  be  applied  in  determining 
the  justness  and  reasonableness  of 
amounts  paid  by  pipelines  to  their 
producer  affiUates  or  for  their  own 
production.  In  this  rule  the  Commission 
proposes  to  standardize  its  policies  and 
procedures  for  deciding  cases  involving 
affiliated  entities,  so  that  all  affected 
parties  will  be  able  to  adjust  their  gas 
purchasing  and  pricing  activities  as 
appropriate  to  oomply  with  the  policy.  In 
this  way,  a  pipehne  would  determine 
before  it  purchases  gas  those  amounts 
payable  to  affiliates  that  the 
Cosunission  considers  jast  and 
reasonable  and  not  wait  for  a 
Commiaaion  detenninatioo  long  after  the 
transaction  in  question  ends. 


*■  Tenneaaee  Cai  fhpeluie  C«n!>p*°T'  ^  FTXC 
\  eiJOB  ittKiy  In  tkn  deciaioa  the  Conmnaian 

ruled  that  id  applyiof  the  af&faatedenliUet  teet.  a 
pip«Jine'j  average  price  for  affiliale  transactions 
should  be  comparer!  with  the  rversjje  pnce  of  every 
pipeline*'  purchaaes  of  ooaaparabie  noo-aAQiaMed 
purcka 


As  more  fully  described  in  the 
succeeding  discussion,  the  Gommission 
is  proposing  that  amounts  paid  by  a 
pipeline  to  an  affiliate  or  char.9ed  for  its 
own  production  will  be  deemed  just  and 
reasonable  if  they  do  not  exceed  the 
average  of  prices  paid  by  aJl  pipelines  to 
non-affiliated  producers  in  a  designated 
geographic  area  for  a  particular  type  of 
gas. 

NGPA  section  601{b}(l)(E]  provides 
that  the  amounts  paid  by  a  pipeline  for 
purchases  from  affiliates  may  not 
exceed  amounts  paid  in  "oomparable" 
noo-af filiated  transactions.  It  is 
therefore  necessary  to  establish 
standards  governing  comparability  for 
purposes  of  comparing  amounts  in 
affiliated  and  non-affiliated 
transactions.  Based  on  a  careful  review 
of  this  matter,  the  Commission  is 
proposing  a  comparabihty  standard 
based  on  NGPA  price  categories  and 
geographic  location.  Under  this 
proposal,  two  price  categories  will  be 
established  based  generaUy  on  the 
NGPA's  differentiation  between  "old" 
and  "new"  gas.  One  category  (old  gas] 
would  be  comprised  of  gas  subject  to 
maximum  lawful  prices  under  section 
104,  lOe(a),  and  109  of  the  NGPA.  The 
second  category  (new  gas]  would  be 
conaprised  of  aU  other  gas  (including 
stripper  well  gas  subject  to  NGPA 
section  108). 

These  categories  were  selected  based 
on  considerations  of  administrative 
convenience  as  well  as  the  reality  of 
prevailing  regulated  and  f&arket  prices 
for  natural  gas.  In  Order  No.  451,**  the 
Commission  modified  the  price  structure 
of  old  gas  by  establishing  a  uniform 
ceiling  price  for  old  gas  equal  to  the 
ceiling  price  for  po8t-1974  vintage  gas 
under  the  NGPA.  In  view  of  this  action. 
it  appears  unnecessary  to  incorporate 
the  numerous  NGPA  sub-categories  of 
old  gas  for  purposes  of  applying  the 
affiliated  entities  test.  These  sub- 
categories have  been  combined  into  a 
single  old  gas  category  consistent  with 
the  action  taken  in  Otder  I^.  451.  With 
regard  to  new  gas.  it  is  likewise 
unnecessary  to  incorporate  the  NGPA's 
various  aub-categories  as  pirt  of  the 
affiliated  entities  test.  Most  new  gas  has 
been  price  decontrolled,  and  the  field  or 
spot  market  price  of  new  gas  is  below 
the  applicable  NGPA  ceiling  prices  of 
those  categories  of  new  gas  which 
remain  regulated.  The  Commission  will 
reconsider  the  need  to  establish 
additional  categories  of  new  gas  based 
on  NGPA  ceiling  prices  in  the  event 


••  Ceiling  Prices.  OW  Cas  Pricing  Stnicture,  51  FR 
22188  Dune  IB.  »961,  55FH<C1  61,908  (19»8);  Order 
Na  4S1-A.  51  FV  4S7B2  (December  24. 1980).  37 
FERC1U.2&2. 


market  prices  riae  and  the  apphcable 
NGPA  ceiiing  prices  again  become 
binding. 

Five  geographic  areas  wiii  be 
estabdisbed  based  on  regtonal  market 
similarities.  The  proposed  areas  are:  (1) 
Permian  Basin.  (2J  Southern  Louisiana. 
Mississippi,  Alabama  and  Texas<kilf 
Coast.  (3)  Arkansas.  Oklahoma.  Kansas. 
North  Louisiana,  and  other  Texas.  (4) 
Appalacfeian-Iliinois  Basm.  and  (5) 
Rocky  Mountain.  This  results  in  a  total 
of  10  Categories — Permian  Basin  old 
gas.  Rocky  Mountam  new  gat.  and  so 
forth. 

TTiese  areas  were  developed  by  the 
Commission's  staff  based  on  a  survey  of 
domestic  gas  producing  areas  and  are 
adopted  for  comparability  purpoaes 
based  on  our  conclusion  that  they 
exhibit  regions!  market  similantie*. 

T^e  Commission  proposes  to  review 
and  evaluate  affiliate  purchase*  in 
conjunction  with  each  pipeline's  annual 
PGA  filing.  ITiis  evalnation  would  be 
based  on  annual  weighted  average 
prices  for  each  categorj-  for  both 
affiliate  and  non-affiiiate  transactions. 
Under  this  proposal,  each  pipehne 
would  be  required  to  submit  motrthly  on 
computer  tape  detailed  information  for 
all  gas  purchased  in  first  sale 
transactions  incliiding  pipeline 
production  (Schedule  Al(21  of  revised 
Form  542).  These  data  would  be 
submitted  within  60  days  following  the 
month  in  which  the  transactions  took 
place  and  will  be  publicly  available. 
Each  pipeline  engaging  in  affiliate 
transactions  therefore  would  have 
available  detailed  information  showing 
what  other  pipelines  are  paving  for  gas 
purchased  from  non-affiliated 
producers.  With  this  information, 
pipelines  would  calculate  average  prices 
paid  in  non-affiliate  transactions  and 
may  use  this  information  as  a  basis  for 
determining  the  maximum  amounts  they 
can  pay  in  affiliate  transactions  under 
the  affiliated  enttties  test.** 

The  filing  pipeline's  non-afTihated 
transactions  would  be  included  with 
those  of  all  other  purchasers  in 
determining  the  weighted  average  prices 
for  non-affihated  transactions.  W^ere 
the  annual  weighted  average  prices  paid 
(or  charged)  by  the  filing  pipeline  for  a 
particular  category  do  not  exceed  the 
annual  weighted  average  prices  paid  by 
pmrhasers  in  non-affiHated 
transactions,  the  pipeline's  affiliate 
payments  would  be  deemed  >u»t  and 


'°  Monthly  fiUng  of  gat  purcbaaet  would  atiU  be 
required  due  la  tbe  sugared  »cheaului(i  oi  PGA 
Tilinga.  Data  for  parbcuier  conths  wouiC  be  aeiecled 
to  obtata  average  pnce  data  lor  ibe  12  duwIA*  la  be 
utilizail  for  evaUioUng  the  fiiiBg  pipeiise  • 
compliance  with  the  affiliated  eiUiUe*  test 
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reasonable  for  that  category.  Where  the 
filing  pipeline's  annual  weighted 
average  price  is  higher  than  that  for  non- 
affiliated purchases,  the  pipeline  would 
be  required  to  make  refunds  through  a 
credit  to  the  refund  subaccount  and  to 
reduce  its  unrecovered  purchased  gas 
surcharge  accordingly. 

The  annual  period  to  be  used  in 
determining  the  annual  weighted 
average  prices  would  be  the  12-month 
period  used  to  derive  the  balance  in  the 
deferred  account  in  the  pipeline's  annual 
PGA  filing.  For  example,  a  pipeline  filing 
its  annual  PGA  on  December  31. 1987  (to 
be  effective  March  1. 1988)  will  have 
closed  its  deferred  account  as  of 
October  31. 1987.  and  the  relevant 
weighted  average  prices  therefore  would 
be  determined  based  on  the  12-month 
average  November  1986  through  October 
1987.*'  The  above-outlined  policy  would 
be  applied  only  prospectively.  The  new 
standard  would  be  applied  only  with 
respect  to  those  months  for  which  data 
have  been  filed  pursuant  to  this  rule. 
Thus,  in  their  initial  filings  under  this 
rule,  most  pipelines  would  have  deferral 
periods  which  are  subject  partially  to 
weighted  average  price  test  and 
partially  to  the  Commission's  pre- 
existing policy. 
SecUon  154.308  Quarterly  PGA  filing. 

Proposed  S  154.304  would  require  a 
pipeline  to  file  three  quarterly  PGA 
filings  during  a  year,  in  addition  to  the 
annual  PGA  filing  to  reflect  changes  in 
gas  costs  which  have  occurred  three, 
six.  and  nine  months  from  the  effective 
date  of  the  last  annual  PGA  filing.  The 
pipeline  would  file  quarterly  PGA  filings 
at  least  30  days  prior  to  the  pipeline's 
quarterly  effective  date. 

The  quarterly  filing  would  revise  the 
current  and  cumulative  adjustments  to  a 
pipeline's  existing  rates.  A  pipeline 
would  submit  tariff  sheets  that  reflect 
these  revisions  in  the  same  format  as 
the  "Notice  of  Purchased  Gas  Cost 
Ad)U8tment  Rate  Change"  specified  in 
proposed  S  154.305  for  annual  filings. 
Additionally,  the  rule  would  require  the 
pipeline  to  submit  three  months  of 
projected  cost  data  with  the  quarteriy 
filing  which  is  ouUined  in  Schedule  Ql 
of  the  proposed  revised  FERC  Form  No. 
542-PGA.  The  projected  cost  data 
underlying  the  quarterly  adjustment 
must  be  computed  in  the  same  manner 
as  in  the  annual  PGA  current  adjustment 
in  proposed  S  154.305(c). 


•'  Industry-wide  data  for  purcha»ei  made  during 
October  1987  >•  not  required  to  be  »ubinilted  until 
December  31.  1987  (60  days  following  October  31). 
Since  these  data  would  not  be  available  to  the 
pipeline  filing  on  December  31. 1967.  the  pipeline 
will  be  given  a  31  day  period  (January  1-31)  to 
amend  its  filing,  if  necaasary.  m  Ughl  of  the  data 
reported  for  October  1987. 


The  information  the  Commission 
proposes  to  require  the  pipeline  to  report 
in  order  to  support  the  quarterly  filing  is 
far  less  detailed  that  the  information  a 
pipeline  would  submit  with  its  annual 
filing.  The  quarteriy  filing  only  contains 
three  months  of  projected  costs. 

A  pipeline  would  be  able  to  change  its 
current  and  cumulative  adjustment  in  a 
quarteriy  filing.  The  projected  average 
cost  of  purchased  gas  established  in  a 
quarterly  filing  would  be  the  ceiling  for 
any  interim  adjustments  filed  under 
proposed  S  154.309  during  the  quarter.  In 
Other  words,  the  cost  of  gas  underlying 
an  interim  adjustment  could  not  exceed 
the  projected  average  cost  of  gas  of  the 
quarterly  filing  in  effect  or  the  out-of- 
cycle  PGA  filing  in  effect.  Furthermore,  a 
pipeline  could  not  file  a  revised 
surcharge  rate  in  the  quarterly  filing. 
The  pipeline  would  have  to  amortize  a 
surcharge  balance  over  a  full  12-month 
period. 

As  discussed  in  the  Overview  section 
of  this  preamble,  the  Commission  is 
proposing  to  simplify  the  PGA  review 
process.  Therefore,  the  proposed 
regulation  provides  that  all  challenges  to 
a  pipeline's  purchasing  practices  as 
reflected  in  a  quarterly  filing  would 
have  to  be  raised  when  the  pipeline  files 
its  next  annual  PGA.  The  Commission 
intends  that  the  quarterly  adjustments 
would  go  into  effect  subject  to  refund 
and  subject  to  revisions  for  errors  in 
mathematical  computation  of  rates, 
typographical  errors  on  the  tariff  sheets, 
or  an  accounting  error  that  affects  the 
computation  of  a  quarterly  adjustment. 

Section  154.309    Interim  adjustments. 

The  Commission  is  proposing  to  allow 
a  pipeline  to  adopt  a  PGA  clause  in  its 
tariff  that  allows  interim  adjustments 
below  the  ceiling  established  in  the 
pipeline's  last  scheduled  PGA  filing  or 
fully  supported  out-of-cycle  PGA  filing. 
However,  these  interim  adjustments 
may  only  track  known  and  measurable 
changes  in  gas  costs,  which  are  changes 
in  cost  a  pipeline  has  a  reasonable  basis 
for  believing  will  occur. 

The  Commission  is  proposing  to 
permit  the  adjustment  to  take  effect 
upon  24-hour8  notice  to  the  Commission, 
applicable  state  commissions,  and  other 
interested  parties.  The  Commission 
would  allow  the  adjustment  to  take 
effect  on  short  notice  because  its  intent 
is  to  permit  the  interim  adjustment  filing 
to  be  used  by  the  pipeline  to  quickly 
reflect  in  its  rates  actual  changes  in  its 
costs  of  gas. 

The  proposed  rule  requires  that  the 
Interim  adjustment  filing  include  a 
summary  tariff  sheet  showing  the 
amount  of  the  proposed  adjustment,  the 
resulting  rates,  and  a  calculation  of  the 


adjustments.  Additionally  the  filing 
would  reflect  the  revised  quantities  and 
purchased  gas  costs  underlying  the 
proposed  rate.  A  proposed  format  for 
the  supporting  information,  schedule  Fl, 
is  included  in  the  revised  FERC  Form 
No.  542-PGA.  The  filing  would  be 
posted  in  accordance  with  S  154.16  of 
the  Commission's  regulations. 

Section  154.310    Transition  rules 

The  transition  rules  proposed  in 
5  154.310  are  intended  to  provide  an 
orderly  transition  from  the  existing  PGA 
regulations.  Also  in  order  to  ensure  that 
a  pipeline  does  not  receive  a 
competitive  advantage,  especially  if  all 
pipelines  wish  to  adopt  the  more 
flexiblle  PGA  mechanism,  the 
Commission  is  proposing  to  permit  them 
to  do  so  at  the  same  time. 

The  Commission  is  also  proposing  in 
the  transition  rules  to  allow  a  pipeline  to 
amortize  its  deferred  gas  costs  that 
accumulated  in  Account  No.  191  before 
the  new  regulations  take  effect.  The 
surcharge  rate  amortization  of  the 
deferred  gas  costs  in  Account  No.  191 
would  result  from  a  P3A  surcharge 
balance  in  the  last  PGA  a  pipeline  files 
before  the  new  PGA  rules  go  into  effect, 
or  from  deferrals  of  gas  costs  that 
accumulate  between  the  time  a  pipeline 
files  Its  PGA  before  the  new  PGA  goes 
Into  effect  and  when  the  pipelines  files 
its  first  annual  PGA  under  the  new  PGA 
rules. 

Under  the  proposed  regulations,  every 
pipeline  would  file  certain  PGA  rate 
changes  under  the  proposed  PGA 
regulations  to  be  effective  on  the  same 
date,  the  "new  PGA"  date.  This 
proposed  date  is  the  first  day  of  the  first 
month  that  begins  at  least  90  days  afier 
a  final  rule  in  this  docket  becomes 
effective.  The  Commission  is  proposing 
the  first  day  of  a  month  because  the 
annual  and  quarteriy  PC^A  effective 
dates  under  porposed  S  154.304(c)  are  on 
the  first  day  of  a  month.  The 
Commission  is  proposing  a  90-day 
period  between  the  effective  date  of  the 
final  rule  and  the  new  PGA  date 
because  a  pipeline  must  first  file  tariff 
sheets  reflecting  a  new  PGA  clause  that 
adopts  the  terms  and  conditions  of  the 
new  PGA  regulations  within  60  days 
before  the  new  PGA  date;  and  30  days 
later,  an  initial  current  adjustment  rate 
and  a  surcharge  rate  to  be  effective  on 
the  new  PGA  date. 

The  transition  rules  permit  a  pipeline 
to  retain  certain  terms  and  conditions 
from  its  existing  PGA  clause  during  the 
transition  period.  Similariy.  a  pipeline 
would  file  tariff  sheets  with  its  revised 
PGA  clause  to  continue  in  effect  its 
existing  flexible  PGA  tariff  provisions 


during  the  30  days  before  the  new  PGA 
date.  A  pipeline  tiiat  files  iac  an  interim 
adfUBtment  during  tins  30-day  period 
would  remam  subject  to  the  3  percent 
margin  for  underrcovenes  esiabliabed 
for  the  flexible  PGA  tariffs.  After  die 
new  PGA  date,  the  pipelme  would  have 
to  file  with  its  first  scheduled  PGA  to 
remove  the  flexible  PGA  tarifT.  and  any 
additional  interim  adjustments  would  be 
subject  to  the  requirements  of  its  revised 
PGA  clause. 

The  Commission  is  proposing  to 
permit  a  pipehne  to  retain  its  existing 
methodology  for  computing  a  current 
adjustment  and  monthly  deferrals  to 
Account  No.  191.  until  the  pipeline  files 
its  first  request  for  a  general  rate  change 
under  §  154.63  of  the  regulations,  after 
the  new  PGA  date. 

The  Commission  believes  that  the 
choice  of  the  methodology  for  computing 
a  current  adjustment  or  deferrals  (on 
either  a  unit-of-purchase  or  unit-of-sales 
basis)  is  an  issue  that  would  be 
determined  ui  a  general  rate  proceeding. 
Once  the  pipeline  files  its  first  general 
rate  case  after  the  new  PGA  date,  it 
would  choose  the  methodology  and 
amend  its  PGA  clause  to  reflect  that 
choice.  The  revised  PGA  clause  would 
also  reflect  the  computation  of  monthly 
deferrals  specified  in  proposed 
S  154.305(g)(1).  Also,  the  regulation 
proposes  to  require  the  pipeline  to 
restate  the  average  cost  of  purchased 
gas  in  its  base  tariff  rates  using  the 
methodology  it  selected. 

The  transition  rules  require  a  pipeline 
to  file  an  initial  current  adjustment  to  be 
effective  on  the  the  new  PGA  date.  The 
projected  average  cost  of  gas  used  to 
compute  this  current  adjustment  will 
establish  a  ceilng  if  a  pipehne  files 
interim  adjustments  under  proposed 
§  154.309  before  the  pipeline  files  an 
annual  or  quarterly  PGA. 

The  proposed  regulation  provides  that 
if  a  new  PGA  date  is  also  the  scheduled 
effective  date  for  a  pipeline's  annual  or 
quarterly  PGA.  the  pipeline  would  file  a 
tariff  sheet  that  reflects  the  rate  change 
in  the  annual  format  specified  in 
proposed  5  154.305(a)  or  the  quarterly 
format  specfied  in  proposed  §  154.308(b). 
The  pipeline  would  have  to  support  the 
current  adjustment  with  reports  filed  in 
the  FERC  Form  No.  542-PGA  for  either 
the  annual  or  quarterly  PGA  depending 
on  which  type  of  filing  was  effective  on 
the  new  PGA  date. 

If  the  new  PGA  date  is  not  an 
effective  date  for  a  pipeline's  annual  or 
quarterly  PGA.  filings,  the  pipeline 
would  compute  an  initial  current 
adjustment  to  be  effective  until  the 
pipeline's  first  scheduled  annual  or 
quarteriy  PGA  effective  date.  Tlie  tariff 
sheet  filed  by  the  pipeline  would  be  in 


tiie  quarterly  format  specified  in 
proposed  5  154.308(b).  The  current 
adjustment  would  be  supported  by  the 
Form  No.  S^^-PG^.  Schedule  Ql. 

Under  the  transition  nries  a  pipeline 
would  also  file  a  surcharge  rate  to  be 
effective  on  the  new  PGA  date.  The 
surcharge  rate  that  is  filed  would 
depend  on  whether  a  pipeline  is 
continuing  to  amortize  a  surcharge 
balance  from  the  last  PGA  in  effect 
before  the  new  PGA  date.  This  period  is 
described  in  the  transition  rules  as  the 
"existing  surcharge  rate  amortization 
period." 

The  Commission  is  proposing  to  allow 
amortization  of  an  existing  surcharge 
balance  to  continue  for  the  length  of 
time  the  underlying  deferred  gas  costs 
are  accumulated  in  Account  No.  191.  If 
the  existing  surcharge  rate  amortization 
period  runs  over  the  new  PGA  date,  the 
pipeline  would  file  the  existing 
surcharge  rate  to  be  effective  on  the  new 
PGA  date.  If  the  existing  surcharge  rate 
amortization  period  ends  by  the  new 
PGA  date,  the  pipeline  would  file  a  new 
surcharge  rate  to  be  effective  on  the  new 
PGA  date.  The  amortization  period  for 
the  new  surcharge  to  be  effective  on  the 
new  PGA  date  is  defined  as  the  "new 
surcharge  rate  amortization  period."  If 
the  pipeline's  first  annual  PGA  effective 
date  18  on  the  new  PGA  date,  the  new 
surcharge  rate  would  be  included  as 
part  of  the  annual  filing. 

The  transition  rules  propose  to  require 
a  pipeline  to  file  tariff  sheets  30  days 
before  the  end  of  either  a  new  or 
existing  surcharge  rate  amortization 
period  to  remove  the  new  or  existing 
surcharge  rate  at  the  end  of  the 
applicable  surcharge  amortization 
period.  The  proposed  regulation 
provides  that  a  surcharge  balance  could 
not  be  amortized  for  longer  than  12 
months. 

The  surcharge  rates  a  pipeline  files 
after  after  the  new  PGA  date  wotild 
depend  on  when  a  pipeline's  initial 
annual  PGA  filing  becomes  effective.  If 
the  initial  annual  PGA  becomes 
effective  on  the  new  PGA  date,  the 
pipeline  would  file  a  subsequent 
surcharge  rate  with  its  second  annual 
PGA.  If  a  pipeline's  initial  annual  PGA 
becomes  effective  after  the  end  of  the 
new  surcharge  rate  amortization  period 
(for  the  new  surcharge  rate  effective  on 
the  new  PGA  date),  the  pipeline  vvould 
file  a  subsequent  surcharge  rate  with  the 
initial  annual  PGA.  If  a  pipeline's  initial 
annual  PGA  becomes  effective  during 
the  new  surcharge  rate  amortization 
period  (for  the  new  surcharge  rate 
effective  on  the  new  PGA  date),  the 
pipeline  would  retain  the  new  surcharge 
rate  in  the  initial  annual  PGA  and  file  a 


subsequent  surcharge  rate  with  its 
second  annual  PGA  fTling 

The  surcharge  rate  a  pipeline  files 
after  the  new  PGA  date  when  the 
existing  surcharge  rate  amorttzation 
period  (for  the  surcharge  in  effect  before 
the  new  PGA  date)  continues  beyond 
the  new  PGA  date  -would  also  depend 
on  when  a  pipeline's  initial  annual  PGA 
becomes  effectrve.  As  mentioned  above 
the  existing  surcharge  rate  would  be 
filed  to  be  effective  on  the  new  PGA 
date.  If  a  pipeline's  initial  annual  PGA 
becomes  effective  during  the  existing 
surcharge  rate  amortization  period  Ae 
pipeline  would  retain  the  existing 
surcharge  rate  in  the  initial  annual  PGA 
under  this  situation.  The  pipeline  would 
file  a  subsequent  surcharge  rate  30  da>'8 
before  the  end  of  the  existing  surcharge 
rate  amortization  penod  to  be  eflecbve 
the  day  after  the  end  of  the  existing! 
surcharge  rate  amortization  penod  If  a 
pipeline's  initial  annual  PGA  becomes 
effective  after  the  end  of  the  existing 
surcharge  rate  amortization  penod.  the 
pipeline  would  file  a  subsequent 
surcharge  rate  with  its  initial  annual 
PGA. 

The  length  of  the  various  surcharge 
amortization  periods  that  will  occur 
during  the  transition  period  will  depend 
on  the  number  of  months  of  deferred  gas 
costs  that  have  accumulated  in  the 
appropriate  subaccount  of  Account  No. 
191.  This  reflects  the  Commission  s 
pohcy  of  allowing  amortization  of 
deferred  gas  costs  over  a  similar  penod 
of  lime  as  the  penod  the  deferrals 
accumulated. 

The  general  rule  for  all  surcharges  a 
pipeline  files  with  an  mitial  annual  PGA 
filing  is  to  allow  amortization  of 
deferrals  that  accumulated  up  to  four 
months  before  the  annual  PGA  becomes 
effective.  An  exception  to  the  general 
rule  is  when  the  initial  annual  PGA 
becomes  effective  on  the  new  PGA  date 
and  the  existing  surcharge  rate 
amortization  period  ends  the  day  before 
the  new  PGA  date.  In  this  case,  a 
pipeline  must  file  a  new  surcharge  rate 
w^th  the  annual  PGA  to  amortize 
deferrals  that  accumulated  up  to  three 
months  before  the  new  PGA  date.  If  a 
pipeline  files  a  new  surcharge  rate  to  be 
effective  on  a  date  other  than  the  dale 
the  initial  annual  PGA  becomes 
effective,  the  general  rule  pro%ndes  for 
amortization  of  deferred  gas  costs 
accumulated  up  to  three  months  before 
the  surcharge  rate  becomes  effective. 

The  deferral  accumulation  periods 
under  either  general  rule  could  be  of  any 
length  of  time  depending  on  a  pipebne's 
PGA  filing  dates.  Under  the  proposed 
rule  the  Commission  would  not  permit 
amortization  of  deferred  gas  costs  to 
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exceed  12  months,  however.  This 
limitation  is  necessary  to  implement  the 
proposed  schedule  of  PGA  effective 
dates  and  the  assessment  of  past 
performance.  The  12-month  limitation 
should  not  impose  a  hardship  on 
pipelines  because  the  frequent  tracking 
of  gas  costs  permitted  by  the  proposed 
rule  should  result  in  small  surcharge 
balances.  To  compute  a  surcharge  rate 
for  the  transition  period,  a  pipeline 
would  divide  the  balance  of  deferred 
gas  costs  that  accumulated  in  Account 
No.  191  during  the  appropriate  period  by 
the  pipeline's  expected  sales  quantitites 
during  the  appropnate  surcharge  rate 
amortization  Penod.  A  series  of 
hypothetical  examples  illustrating  the 
operation  of  the  transition  rules  in 
included  in  Appendix  J. 

C.  Provisions  in  the  Current  PGA 
Regulations  Not  Incorporated  Into  the 
Proposed  Rule 

In  addition  to  amending  the  updating 
the  PGA  regulations,  the  Commission  is 
proposing  to  delete  several  provisions  of 
the  current  regulations  that  arc  no 
longer  necessary.  First,  the  Commission 
proposes  to  no  longer  require  a  pipeline 
to  file  a  cost  study  with  its  proposed 
PGA  clause,  currently  required  in 
S  154.38(d)(4)(i).  Every  company  with  a 
currently  effective  PGA  clause  already 
has  such  a  study  on  file  with  the 
Commission. 

Also,  the  Commission  proposes  to 
eliminate  S  154.38(d)(4)(x)  promulgated 
in  1978.**  This  section  authorizes  a  one- 
time pass-through  of  certain  NGPA  costs 
for  companies  with  a  PGA  clause  in 
effect  on  January  1. 1979.  and  is  no 
longer  needed.  Similarly,  the 
Commission  proposes  to  delete 
S  154.38(d)(4)(ii).  The  passage  of  the 
NGPA  replaces  the  special  rate  structure 
for  small  producers  established  in  this 
section,  and  thus  this  section  is  no 
longer  necessary. 

V.  Revised  FERC  Form  No.  54^PGA 

As  previously  discussed,  pipelines  are 
required  to  file  supporting  information 
with  their  PGA  filings  in  a  standardized 
format  prescribed  in  FERC  Form  No. 
542-PGA.»» 

A.  Need  for  Standardized  Format  for 
Supporting  Information 

A  standarized  format  for  the 
supporting  information  is  necessary  to 
facilitate  the  Commission's  examination 
of  PGA  filings  to  ensure  that  PGA  rate 


changes  are  just  and  reasonable  and 
accurately  reflect  the  pipeline's 
approved  PGA  clause  The  process  of 
analyzing  and  comparing  data  submitted 
in  PGA  filings  affords  the  Commission 
an  opportunity  not  only  to  venfy  the 
data  submitted  in  the  PGA  filing  under 
examination,  but  it  also  allows  the 
Commission  and  the  Department  of 
Energy  (DOE)  to  study  industrywide 
effecs  of  implementation  of  national 
programs,  statutes  or  policies.  These 
studies  help  the  Commission  and  DOE 
to  implement  their  respective 
responsibilities  under  the  NGA,  the 
NGAP  and  the  Department  of  Pjiergy 
Organization  Act.  and  provide  an 
important  source  of  information  on  gas 
markets  for  use  by  Congress,  public 
interest  groups,  interveners,  and  other 
governmental  agencies.  The  widespread 
use  and  importance  of  this  information 
requires  clear,  complete  and  accurate 
reporting  of  the  data  in  PGA  rate 
adjustment  filings. 

B.  Submission  on  Magnetic  Tape 

At  present,  the  largest  pipelines 
submit  both  the  mandatory  paper  copies 
of  their  PGA  filings,  and  voluntarily, 
magnetic  computer  tapes.  The 
Commission  believes  that  its  analysis 
and  review  function  would  be  facilitated 
if  all  pipelines  submit  their  PGA  filings 
on  magnetic  computer  tape.  By  requiring 
annual  and  quarterly  PGA  data  to  be 
submitted  on  magnetic  computer  tape, 
the  Commission  would  be  able  to 
improve  its  review  capabilities.  During 
the  eo-day  notice  period  for  the  annual 
filing  the  Commission  would  be  able  to 
perform  cost  studies  and  comparative 
analyses  of  pipeline  purchasing 
patterns.  In  addition,  the  magnetic  tape 
requirement  is  essential  for 
implementing  the  proposed  affiliated 
entities  test.**  Therefore,  the 
Commission  is  proposing  to  revise  the 
Form  542  to  provide  a  mandatory 
standardized  format  so  that  all  data 
supporting  the  rate  adjustments  filed 
with  the  annual  and  quarterly  PGA's 
would  be  submitted  on  9-track  magnetic 
computer  tapes.  For  purposes  of 
providing  copies  of  the  annual  and 
quarterly  PGA  filings  to  customers  and 
interested  state  commissions,  however, 
a  pipleline  would  be  required  to  provide 


"See  a.Otupra. 

"  18  CFR  lM.38(d)(4Kv)  (1986);  s(  approved. 
"Standard  Form  for  Purchaaed  Cat  Ad)uBlment 
Filings  Submitted  by  Natural  Gai  Pipeline 
Companlea:  FERC  No  M2-PGA  (Order  No  349) 
FERC  Stall,  ft  Reg».  130,815  11963]. 


'*  Pipelines  that  purchase  natural  gas  that 
qualifies  as  a    rirsl-sale"  under  the  NGPA  would  be 
required  to  submit  a  monthly  Actual  Gas  Purchases 
Record  80  days  subsequent  to  the  last  day  of  the 
month  bemg  reported.  The  Monthly  Actual  Gas 
Purchases  Record  would  provide  the  data  for  the 
computation  of  the  weighted  average  prices  for 
affiliate  and  nonaffiliated  purchases  dunng  the 
deferral  period.  A  pipeline  must  have  access  to  the 
data  of  all  other  pipelines'  purchases  during  the 
annual  PGA  deferral  period  so  it  could  determine  if 
overpayments  ware  nude  for  its  affilute  purchases. 


a  paper  copy  format  of  the  revised  Form 
542  as  contained  m  Exhibit  C,  unless  the 
customers  or  state  commissions  agree  to 
accept  the  magnetic  computer  tape 
format.  Also,  the  suggested  format  for  ' 
the  interim  PGA  support  (Schedule  Fl) 
would  be  submitted  in  paper  copy. 

The  Commission  recognizes  that  filing 
data  on  magnetic  computer  tape  could 
involve  a  special  hardship  for  some 
companies.  Certain  companies  would 
need  additional  time  to  comply  with  the 
computer  tape  requirement  or  the  cost  of 
compliance  for  a  particular  company 
may  be  prohibitive.  For  these  reasons, 
the  Commission  would  consider  any 
reasonable  request  for  a  waiver  of  the 
computer  tape  filing  requirement.  A 
waiver  could  be  granted  on  a  permanent 
basis  or  it  could  be  temporary 
depending  on  the  basis  of  the  request.  If 
such  a  waiver  is  granted  to  a  pipeline, 
the  pipeline  would  be  required  to  submit 
the  annual  and  quarterly  supporting 
information  in  the  paper  format 
provided  at  Exhibit  C  of  the  revised 
Form  542. 

The  Commission  is  also  proposing  a 
three-year  transition  period  during 
which  a  pipeline  would  submit  paper 
copies  along  with  its  magnetic  computer 
tapes.  The  paper  copies  would  be  used 
to  verify  the  accuracy  of  the  magnetic 
tapes  and  to  help  resolve  any  problems 
that  may  arise. 

C.  Revisions  to  the  Form  542 

The  Form  542  is  also  being  revised  to 
reflect  the  proposed  changes  in  the  PGA 
mechanism  and  to  collect  other 
information  that  is  of  interest  to  the 
Commission.  In  particular,  the  Form  542 
revisions  refiect  the  proposed  method 
for  computing  monthly  deferrals, 
carrying  charges,  and  quarterly 
compounding  of  interest  specified  in  the 
proposed  rule.  A  proposed  mandatory 
format  for  reporting  activity  in  the 
subaccounts  of  Accoimt  No.  191  is  also 
included  in  the  Form  542.  Although  the 
proposed  rule  would  require  certain 
changes  to  the  Form  542  format,  the 
majority  of  the  information  that  would 
be  required  from  pipelines  is  identical  to 
the  information  now  collected  in  the 
present  Form  542. 

In  addition,  the  proposed  Form  542 
retains  in  Exhibit  A  the  current  price 
category  codes  used  in  the  existing  Form 
542.  Also  retained  in  Exhibit  B  is  the 
hsting  of  FERC  geographic  names  for 
regional  sources  of  supply. 

The  information  to  support  the  annual 
PGA  would  be  contained  in  four  types  of 
reports. 


1.  Gas  Purchases  Report 

The  Gas  Purchases  Report,  Schedule 
Al,  collects  detailed  data  on  a  pipeline's 
actual  gas  purchases  for  the  12-month 
period  ending  4  months  before  the 
effective  date  of  an  annual  PGA.  This 
information  would  be  provided  by  filing 
either  the  Annual  Actual  Purchases 
Record — (Record  1)  (for  pipelines  that 
do  not  purchase  first  sales)  or  by  the 
monthly  filings  of  the  Monthly  Gas 
Purchases  Record — (Record  2)  (for 
pipelines  that  purchase  first  sales).  The 
revised  Form  542  also  would  require  a 
pipeline  to  submit  a  Projected  Gas 
Purchases  Record — (Record  3)  (to  reflect 
projected  purchases  for  the  first  quarter 
of  an  annual  cycle).  The  actual  purchase 
records  reflect  the  emphasis  the 
Commission  is  placing  on  obtaining 
actual  purchase  data.  The  actual 
purchase  records  detail  the  components 
of  the  actual  rate  paid  for  individual 
purchases  over  a  12-month  period.  The 
proposed  organization  of  actual  and 
projected  purchase  data  in  this  report  by 
geographic  area,  NGPA  category/ 
subcategory,  and  FERC  Uniform  System 
of  Accounts  is  identical  to  what  is  now 
required  in  the  Form  542.  The  revised 
Form  542  also  would  require  a  pipeline 
to  identify  any  actual  or  projected  spot 
market  purchases  by  a  "spot  market 
indicator."  Similarly,  an  "Order  451 
Indicator"  is  proposed  for  the  actual  and 
projected  purchases  records  to  show 
whether  the  price  under  a  sale  is 
renegotiated  under  the  provisions  of  the 
good  faith  negotiation  rule  in  18  CFR 
270.201.  Pipelines  would  submit  the 
Annual  Actual  Purchases  Record — 
Record  1  and  the  Projected  Gas 
Purchases  Record — Record  3  with  their 
annual  PGA  filing.  The  monthly  Actual 
Gas  Purchases  Record — Record  2  would 
be  submitted  60  days  after  the  last  day 
of  the  month  being  reported. 

2.  Unrecovered  Purchase  Gas  Cost 
Reports 

The  Unrecovered  Purchase  Gas  Cost 
Schedules  Bl  (for  unit-of-purchase 
methodology)  or  B2  (for  unit-of-sale 
methodology)  are  similar  to  the 
schedules  for  reporting  monthly  deferred 
purchase  gas  costs  in  the  current  Form 
542.  Schedule  Bl  is  divided  into  five 
formats.  Records  A  through  E,  in 
recognition  of  the  impact  of  the  interim 
(flexible)  PGA  on  determining  monthly 
deferrals.  If  a  pipeline  had  a  single 
projected  average  cost  of  gas  in  effect 
during  a  month,  it  would  file  the 
Unrecovered  Purchased  Gas  Cost 
Record  A  to  reflect  the  monthly  totals  of 
actual  and  deferred  purchased  gas  costs 
and  purchase  quantities  and  the 
monthly  unit  cost  of  gas  purchased;  and 


Record  B  to  reflect  the  monthly  total 
actual  purchased  gas  costs  by  FERC 
Account  number.  A  single  actual  unit 
cost  of  gas  would  be  computed  because 
only  one  projected  average  unit  cost  of 
gas  was  in  effect  during  the  subject 
month.  If  a  pipeline  had  two  or  more 
projected  average  unit  costs  of  gas  in 
effect  during  a  month  it  would  file 
Unrecovered  Purchased  Gas  Cost 
Record  C  to  reflect  the  monthly  totals  of 
actual  and  deferred  purchased  gas  costs 
and  purchase  quantities  and  the 
monthly  unit  cost;  Unrecovered 
Purchased  Gas  Cost  Record  D  to  reflect 
monthly  total  actual  purchased  gas  costs 
and  unit  costs  by  FERC  Account 
number  and  Unrecovered  Purchased 
Gas  Cost  Record  E  that  allocates  the 
monthly  total  gas  costs  quantities 
purchased,  and  unit  cost  of  gas 
purchased  to  the  periods  during  a  month 
during  which  a  different  projected  unit 
cost  of  gas  was  in  effect. 

Schedule  B2  is  divided  into  three 
formats.  Records  A  through  C.  Record  A 
reflects  monthly  totals  of  purchased  gas 
costs  and  quantities,  the  total  unit  cost 
of  gas  purchased,  and  the  monthly  total 
deferred  purchased  gas  costs.  Record  B 
shows  the  total  purchased  quantity, 
total  cost,  and  total  unit  cost  by  FERC 
Account  number.  Record  C  allocates  the 
monthly  applicable  sales  quantity,  gas 
cost  recovered  in  rates,  actual  cost  of 
gas,  and  the  monthly  deferred  gas  costs 
to  the  period  a  projected  unit  cost  of  gas 
is  in  effect  during  the  month.  Both 
Schedule  Bl  and  B2  are  set  up  to  reflect 
the  appropriate  methodology  for 
computing  deferrals  specified  in  the 
proposed  rule.  A  pipeline  would  submit 
these  schedules  with  the  annual  PGA. 
One  schedule  will  be  submitted  for  each 
month  of  the  applicable  deferral  period. 

3.  Subaccounting  of  Account  No.  191 
and  Carrying  Charges  on  Account  No. 
191 

Also  submitted  with  the  annual  filing 
would  be  a  Schedule  Cl  showing  details 
of  subaccount  debits  and  credits  to 
Account  No.  191  on  a  monthly  basis. 
The  Commission's  goal  is  to  standardize 
the  reporting  of  Account  No.  191  activity 
to  facilitate  review  of  the  annual  PGA. 
In  addition,  the  methodology  for 
computing  carrying  charges  and 
quarterly  compounding  of  interest  that  is 
specified  in  the  proposed  rule  is 
implemented  by  the  proposed 
mandatory  format  of  Schedule  C2.  A 
pipeline  would  submit  this  schedule 
with  the  annual  filing. 

4.  Supporting  Information 

Any  supporting  schedules  a  pipeline 
must  submit  with  the  annual  PGA,  that 
are  not  provided  for  by  one  of  the 


detailed  schedules  mentioned  above, 
must  be  filed  on  Schedule  Dl.  The 
schedules  suporting  the  cost  adjustment 
for  exchange  and  tranportation 
transaction  imbalances  would  be 
included  with  the  Dl,  as  would  the 
schedule  of  unpaid  accruals  requiring 
Commission  approval  for  continued 
recognition  as  a  gas  costs.  The 
computations  for  the  assessment  of  past 
performance  would  be  on  Schedule  Dl. 
The  Schedule  Dl  would  also  contain  any 
explanatory  footnotes  to  the  detailed 
schedules  submitted  with  the  annual 
PGA. 

For  the  quarterly  PGA  filings,  a 
pipeline  would  only  be  required  to 
submit  projected  purchased  gas  cost  and 
quantities  for  the  quarterly  adjustment 
effective  penod.  This  mformation  would 
be  submitted  on  a  Schedule  Ql.  The  Ql 
consists  of  a  projected  cost  record  for  all 
purchases  and  a  special  supply  record 
for  spot  market  and  pipeline  purchases. 
The  special  supply  record  separately 
identifies  these  special  purchases  for 
purposes  of  applying  the  Commission's 
review  standards  for  spot  purchases  and 
for  determining  that  the  Commission 
approved  pipeline  supplier  rate  is 
reflected  in  the  filing.  , 

VI.  Technical  and  Conforming 
Amendments 

Under  the  proposed  rule,  the  PGA 
regulations  would  be  codified  in  a  new 
Subpart  5§  154.301-310  and  the  current 
PGA  regulation  in  $  154.38  would  be 
revoked.  The  final  rule  amends  other 
sections  of  the  Commission's  regulations 
to  incorporate  the  proposed  PGA 
regulations  and  to  remove  cross- 
references  to  any  revoked  rule. 
Additionally,  the  final  rule  would  make 
these  technical  or  conforming  changes 
necessary  to  incorporate  the  proposed 
PGA  regulation  into  the  Commission's 
overall  regulatory  program. 

Vn.  Fees 

The  Commission  is  proposing  to 
amend  {  381.205  by  replacing  a  single 
fee  of  $5,100  foi  a  tariff  filing  which 
tracks  costs  by  three  separate  fees.  The 
Commission  is  proposing  an  $1,800  fee 
for  an  annual  PGA  filing,  including  any 
adjustments:  a  $300  fee  for  a  quarterly 
filing,  and  a  $300  fee  for  an  interim 
filing.  The  fee  for  APGA  filing  was 
established  by  the  Commission  in  a 
separate  rulemaking.**  The  Commission 


"  F,.tfS  Applicable  to  Natural  Gas  Pipeline  Rate 
Matters.  (Order  No.  361)  49  FR  5063  (February  la 
1964).  FERC  Stats,  and  Regs..  1962-1965  Regulations 
Preambles.  1  30.543  (1984). 
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is  proposing  a  change  in  the  fee 
schedule  to  reflect  the  change  from  the 
cxirrent  semi-annual  PGA  filing 
procedures  to  the  one  annual,  three 
quarterly,  and  the  voluntary  interim 
filings  established  by  this  rule. 

The  Commission's  calculation  of  the 
cost  of  providing  each  of  the  services 
represented  by  the  new  fee  categories  is 
directly  related  to  the  amount  of  time 
the  Commission  expects  to  spend 
providing  each  of  the  services.  The  fees 
in  this  rule  are  based  on  information 
obtained  through  the  Commission's 
Management  Information  System  (MIS), 
which  provides  the  amount  of  time  spent 
on  all  Commission  functions. 

The  fees  for  annual  and  quarterly 
filings  are  based  on  past  experience 
with  the  cost  of  all  staff  time  expended 
dunng  the  current  30  day  review  period. 
Staff  time  expended  on  follow-up 
activities  for  the  small  number  of  filings 
which  exceed  the  initial  review  penod  is 
excluded,  for  inclusion  would  create  an 
inequitable  fee  for  the  majority  of 
filings.  Fees  for  PGA  interim  (flexible) 
filings  are  tracked  separately  from  the 
annual  and  quarterly  filings  and  reflect 
the  Commission  costs  associated  with 
providing  the  interim  review  and  the 
recommended  action  by  staff. 

VIII.  Regulatory  Flexibility  Act 
Certification 

When  the  Commission  is  required  by 
section  553  of  the  Administrative 
Procedure  Act  (APA),  5  U.S.C.  553 
(1982).  to  publish  a  notice  of  proposed 
rulemaking,  it  is  also  required  by  section 
603  of  the  RegulatDry  Flexibility  Act 
(RFA).  5  U.S.C.  601-612  (1982),  to 
prepare  and  make  available  for  public 
comment  an  intital  regulatory  flexibility 
analysis  unless  the  Commission  certifies 
puj-suant  to  section  605(b)  of  the  RFA 
that  the  proposed  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities." 
The  RFA  is  intended  to  ensure  careful 
and  informed  agency  consideration  of 
rules  that  may  significantly  affect  small 
entities  and  to  encourage  consideration 
of  alternative  approaches  to  minimize 
harm  to  or  burdens  on  small  entities. 

In  this  case,  the  RFA  requires  the 
Commission  to  analyze  only  the  impacts 
on  small  entities  that  would  be  subject 
to  this  rule.  This  rule  would  only  apply 
to  natural  gas  companies  whose 
services,  rates,  or  facilities  are  regulated 


"  5  U.S.C.  eoi(3)  citing  lection  3  of  the  Small 
Busineu  Act  15  U.SC.  632  (18B2|.  Section  3  of  the 
Small  Business  Act  defines  "small-business 
concern"  as  a  business  which  is  independently 
owned  and  operated  and  which  is  not  dominant  in 
its  field  of  operation.  See  also.  SBAs  revised  Small 
Business  Sue  Standards.  «  FR  5024  (Feb  9,  1964) 
(to  be  codified  at  13  CFR  Part  121). 


under  the  Natural  Gas  Act  or  the  NGPA. 
Most  jurisdictional  natural  gas 
companies  that  would  comply  with  this 
rule  do  not  fall  within  the  RFA's 
definition  of  small  entity  because:  (1) 
The  jurisdictional  natural  gas  company 
is  too  large  to  be  considered  a  "small- 
entity",  or  (2)  the  regulated  natural  gas 
company  holds  exclusive  st-lling  rights 
within  its  respective  fields  of  operation 
and  is  therefore  dominant  in  that  field  of 
operation.  Pursuant  to  section  605(b)  of 
the  RF'A,  therefore,  the  Commission 
certifies  that  this  rule  will  not  have  a 
■'significant  economic  impact  on  a 
substantial  number  of  small  entities." 

IX.  Paperwork  Reduction  Act  Statement 

This  proposed  rule  is  being  submitted 
to  the  Office  of  Management  and  Budget 
(OMB)  for  its  approval  under  the 
Paperwork  Reduction  Act  44  U.S.C. 
3501-3502  (1982)  and  OMU's  n^gulations. 
5  CPTl  1320.13  (1986).  Interested  persons 
can  obtain  information  on  the  proposed 
information  collection  provisions  by 
contacting  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426  (Attention:  Ellen  Brown.  (202)  357- 
8272).  Comments  on  the  information 
collection  provisions  including  the 
impact  of  the  proposed  automated  filing 
requirements  can  be  sent  to  the  Office  of 
Information  and  Regulatory  Affairs  of 
OMB,  New  Executive  Office  Building. 
Washington  DC  20503  (Attention;  Desk 
Officer  for  the  Federal  Energy 
Regulatory  Commission). 

X.  Special  Comment  Request 

The  Commission  requests  public 
comment  on  alternatives  to  the  current 
and  proposed  PGA  mechanism. 
Specifically,  the  Commission  seeks 
comments  on  the  advisability  of 
adopting  a  formula  rate  approach  for 
recovery  of  purchased  gas  costs  instead 
of  the  current  PGA  mechanism.  Under 
this  approach,  a  formula  rather  than  a 
fixed  price  is  the  approved  rate.  In 
contrast,  under  the  approach  of  the 
current  and  proposed  PGA  mechanisms, 
a  stated  rate  for  recovery  of  purchased 
gas  costs  (composed  of  the  sum  of  a 
base  tariff  rate,  a  current  adjustment, 
and  a  surcharge  rate)  remains  in  effect, 
after  Commission  apprcval.  for  a  given 
interval  of  lime  until  a  new  rate  is 
approved. 

A  formula  rate  approach  is  now  used 
for  the  fuel  adjustment  clauses  (FAC's) 
that  electric  utilities  are  permitted  to  use 
under  the  Commission's  regulations.*' 


•'Sm  18  CFR  36.14. 


The  FAC  permits  electric  utilities  to 
reflect  changes  in  their  fuel  costs  per 
kilowatt  (kWh)  sold  on  a  current  basis. 
Thus,  if  the  fuel  cost  per  kWh  of  sales 
exceeds  or  falls  below  the  base  cost  of  • 
fuel  (established  m  the  utility's  most 
recent  rate  proceeding)  then  the  fuel 
adjustment  charge  will  increase  or 
decrease  a  customer's  bill  accordingly 
on  a  monthly  basis.  Adjustments  under 
the  formula  are  automatirally  reflected 
in  a  customer's  bill  without  pnor 
Commission  approval. 

The  Commission  is  particularly 
interested  in  comments  on  a  formula 
approach  based  on  a  formula  where  the 
unit  rate  for  gas  sales  in  each  month 
would  be  determined  by  dividing  a 
month's  purchased  gas  cost  by  the  same 
month's  sales  volume.  If  a  posted  rate 
was  needed  in  advance  of  gas  deliveries 
for  competitive  or  other  reasons,  the 
prior  month's  rate  (or  the  rate  for  some 
other  current  period)  could  be  used  as  a 
proxy  for  the  current  month's  rate.  Rates 
under  this  approach  would  not 
necessanly  have  to  be  full  cost  recovery 
rates  but  could  be  uniformly  lower  if  a 
pipeline,  for  marketing  reasons,  wished 
to  reduce  its  gross  sales  margin  through 
less  than  full  recovery  of  the  gas 
component  of  its  rates.  Further,  the 
Commission  could  require  that  sufficient 
information  be  filed  in  such  detail  and 
as  frequently  as  necessary  for  it  to 
evaluate  whether  automatic  rate 
changes  reflect  only  just  and  reasonable 
costs  that  are  correctly  billed  in 
accordance  with  the  approved  formula. 
To  the  extent  bills  rendered  under  the 
formula  were  found  to  reflect 
imprudently  incurred  cost,  improper 
purchasing  practices  or  are  not  in 
accordance  with  the  formula,  refunds 
with  interest  would  be  required.  To  the 
extent  a  pipeline  did  not  recover  its 
costs  by  the  formula  it  would  be  denied 
the  right  to  collect  these  costs  through 
cost  deferrals  or  otherwise. 

XI.  Comment  Procedure 

The  Commission  invites  interested 
persons  to  submit  wntten  comments  on 
the  matters  proposed  in  this  notice. 

The  Commission  also  invites 
interested  persons  to  comment  on  the 
impact  on  reporting  burden  as  a  result  of 
the  information  collection  provisions 
and  proposed  automated  filing 
requirements  in  this  proposed  rule. 
These  comments  should  also  address 
the  costs  and/or  burden  associated  with 
implementing  the  proposed  rule  in  the 
initial  start-up  year  and  in  subsequent 
years.  An  original  and  14  copies  of  such 
comments  must  be  filed  with  the 
Commission  no  later  than  August  3, 
1987.  Comments  should  be  submitted  to 


the  Office  of  the  Secretary,  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE..  Washington. 
DC  20426.  and  should  refer  to  Docket 
No.  RM86-14-000. 

Written  comments  will  be  placed  in 
the  public  files  of  the  Commission  and 
will  be  available  for  inspection  at  the 
Commissions  Office  of  Public 
Information.  Room  1000,  825  North 
Capitol  Street  NE..  Washington.  DC 
20426,  during  regular  business  hours. 

List  of  Subjects 

18  CFR  Part  154 

Alaska.  Natural  gas,  Pipelines, 
Reporting  and  recordkeeping 
requirements. 

18  CFR  Part  282 

Intergovernmental  relations.  Natural 
gas,  Reporting  and  recordkeeping 
requirements.  Uniform  System  of 
Accounts. 

18  CFR  Part  375 

Authority  delegations  (Government 
agencies).  Seals  and  insignia.  Sunshine 
Act. 

18  CFR  Part  381 

Natural  gas.  Reporting  and 
recordkeeping  requirements. 

In  consideration  of  the  foregoing,  the 
Commission  proposes  to  amend  Parts 
154.  282.  and  375,  and  381  of  Chapter  I, 
Title  18,  Code  of  Federal  Regulations,  as 
set  forth  below. 

By  direction  of  the  Commission. 
Commissioner  Tribandt  concurred  with  a 
separate  statement  attached. 
Kenneth  F.  Plumb, 
Secretary. 

Issued  May  20. 1987. 

Concurring  Statement  of  Commissioner 
Charles  A.  Trabandt 

Today  the  Commission  issued  a 
Notice  of  Proposed  Rulemaking  that 
would  revise  our  current  PGA 
regulations.  I  believe  that  the  proposed 
NOPR  will  solicit  appropriate  comments 
to  enable  the  Commission  to  fashion  a 
final  rule  with  the  most  workable 
regulations  with  one  reservation.  That 
reservation  deals  with  pipeline 
affiliated-entity  transactions. 

In  1978  the  Congress  passed  the 
NGPA  which  set  the  standard  for 
Commission  review  of  the  costs  of 
affiliated-entity  purchases  under  section 
601.  Under  section  601(b)  (1)  and  (2)  a 
pipeline  is  guaranteed  passthrough  of 
prices  paid  in  a  first  sale  to  its  affiliate 
as  long  as  the  amounts  are 
"comparable." 

The  Commission  had  its  first 
opportunity  to  interpret  section  601  in 


the  Tennessee  Gas  Pipeline  Company 
affiliated-entities  case  in  Docket  No, 
TA82-2-«-00a  et  al..  Opinion  No.  289,  38 
FERC  ^  61.306  (March  28. 1987).  That 
case  is  currently  pending  rehearing. 

I  believe  that  it  is  important  for  the 
Commission  to  attempt  to  develop  a 
general  approach  to  address  affiliated- 
entities  issues.  And  I  support  the 
concept  of  having  a  generic  test  to  the 
extent  such  a  test  is  legally  possible  and 
to  the  extent  the  test  can  be 
implemented  in  a  responsible  way. 

I,  however,  have  concerns  regarding 
the  particular  approach  taken  in  the 
NOPR  notwithstanding  my  support  of 
the  attempt  to  develop  a  workable 
generic  approach  to  implement  the 
section  601  comparability  test. 

Specifically,  I  continue  to  have 
concerns  whether  we  have  the  broad 
legal  authority  imder  section  601  to 
implement  by  general  rulemaking  this 
form  of  a  generic  affiliated-entities  test. 
In  addition,  I  am  concerned  as  to  the 
risk  and  advisability  of  adopting  this 
particular  approach  that  requires 
nationwide  rate-like  analysis  and 
regulation  of  prices  and  amoimts  paid, 
and  lends  itself  to  potential  abuse  of  the 
system  created  imder  the  analysis  once 
developed.  I  am  not  anxious  to  support 
any  new  system  of  nationwide  natural 
gas  rate  regulation,  regardless  how 
commendable  and  limited  the  objective 
may  be.  Consequently.  I  urge  interested 
parties  to  review  the  proposal  and 
address  the  legal  and  policy  issues 
related  to  this  approach  to  generic 
nationwide  regulation  of  affiliated 
production  prices  imder  section  601, 

Finally,  as  discussed  in  my  concurring 
statement  in  the  Tennessee  affiliated- 
entities  case,  I  believe  that  any 
approach  to  determining  comparability 
under  section  601  of  the  NGPA  must 
include  an  analysis  of  the  company's 
contract  administration.  The  approach 


in  the  current  NOPR  does  not  provide 
for  an  effective  enforcement  mechanism 
to  determine  whether  a  pipeline  may 
prefer  its  affiliate  production  in  manners 
other  than  mere  pricing.  TTiere  probably 
will  be  instances  such  as  the  staff 
allegations  in  the  Termessee  case  where 
the  pipeline  continued  to  take  100 
percent  of  the  production  from  its 
affiliated  companies'  wells  while  at  the 
same  time  totaUy  shutting  in  non- 
affihated  companies.  Because  I  believe 
this  example  may  not  be  an  isolated 
instance.  I  would  find  it  helpful  to 
determine  how  we  can  include  the 
concept  of  contract  administration  in 
developing  the  generic  affiliated-entity 
test  as  currently  proposed  or  as 
potentially  modified.  To  this  end  I 
encourage  parties  to  address  this  mattei 
in  their  comments. 

Charles  A  Trabandt. 
Comirissioner 

Note. — The  following  appendices  will  not 
appear  in  the  Code  of  Federal  Regulations. 

Index  to  Appendices 

Appendix  A — Simplified  Illustration  of 

Current  Adjustment  Computation. 
Appendix  B— Comparison  of  Unit-of- 

Purchase  and  Unit-of-Sale» 

Methodologies. 
Appendix  C— Computation  of  Current 

Adjustment  Under  Proposed  Rule  fUnlt- 

of-Purchase). 
Appendix  D — Computation  of  Current 

Adjustment  under  Proposed  Rule  (Unit- 

of-Sales). 
Appendix  E — Monthly  Deferrals  (Unit-of- 

Purchase). 
Appendix  F — Monthly  Deferrals  (Unit-of- 

Sales). 
Appendix  G — Monthly  Carrying  Charge  Rate 

Computation. 
Appendix  H — Quarterly  Compounding  of 

Carrying  Charges  (CC«)  Account  No.  191. 
Appendix  I — Assessment  of  Past 

F'erformance, 
Appendix  J — Hypolheticals  to  Illustrate 

Transition  Rules. 


Appendix  A.— Simpufied  Iu-ustration  of  Current  Adjustment 

Computation 

Projected  Purchased  Gas  Costs  for  Upcoming  PGA 


1 

Col  A 
Proposed 
Pur.  Vol. 

CdB 
NGPA 
Vintage 

CdC 

Projected 

Pnce 

Cost  Col  A 
xColB 

Producef  R 

Producer  S «.. 

Producer  T._ 

Producer  X 

Prodticer  Y 

MOO 
>500 

»aoo 

"300 
12000 

108 
102 
104 
107 
104 

$3  980 
3.716 

.498 
4.50 

.489 

$396 
1858 

ge 

1350 

978 

Producef  Totals „ 

Pipeline  A                             

•3100 

1900 

>4000 



3.350 

4682 
3015 

Totals  All                    

7697 

A.  Unit-of-purchase  method 

Projected  cost 

$7697 

UM  I 


'\^^^^l:^jt.  ycOv')  T83E 
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Appendix  A.— Simplified  Illustration  of  Current  Adjustment 
Computation— Continued 


ColA 
Proposed 
Pur.  Vol. 


ColB 

NGPA 
Vintage 


ColC 

Projected 
Price 


Cost  Col  A 

«  Co*  B 


Projected  wrtrfts5»rf  units      

Average  cost  (or  upcorrurig  PGA.. 
Average  cost  tor  ixuy  KiA....„ — 

New  current  Ad|U8tment    — 

B.  Uml-ol-saies  metrtod 

Proiectoci  cost  — .."— — . 

Protected  sams  ufuts — 


Averatje  cost  (or  upcomtng  PGA.. 
Average  cost  tor  prxx  PGA 


New  current  Adlustment . 


>  MMBtu. 


4000 


$1.9243 
-1.6743 


=0.2500 

$7667 
>-i-3750 


$?0S25 
1 .8025 


0.2500 


Appendix  B.— Comparison  of  Unit-of-Purchase  and  Unit-of-Sales  Methodologies 


Producers 


Col  A 
Proposed 
Pur.  Vol. 


ColB 
NGPA 
Vintage 


ColC 

Projected 

Pnce 


Cost  Col  A 
xColC 


Unlt-ofSal«« 


Producer  R - — - 

Producers - - 

Prodtx»r  T 

Producer  X — • — " " • 

Producer  Y — 

Producer  totals — — • — - — 

Pipeline  A — " — ~' •~*" 

Totals  all - " 

Protected  Sales  Units — - 

Average  gas  cost  tor  upcoming  PGA  

Deferrals  would  tie  calculated  ttius  Month  1 

Company  purcnaseo  1  000  MtvlBtu  from  vsrkMJS  souces  at  a  total  pnce  o( . 

Pipeltne  sells  950  MMBtu  at  $2  0525 

Month  Is  deferral 

Analysis: 

Cost - 

Revenue " 


100 
500 
200 
300 
2000 
3100 
900 


4000 


108 
102 
104 
107 
104 


Difference  collected 

Through  deferred  account... 

Not  collected  through  PGA.. 


$2,000 
-1.950 


$3  9800 
3.7160 
0.4890 
45000 
04890 
1.5103 
3.3500 


SO 
50 


$398 
1,858 
98 
1,350 
978 
4682 
3,015 


7.697 

3.750 

2.0525 

2,000 
1.950 


50 


Urrtt-of-Purchase 


Producer  R 

Producer  S 

Producer  T 

Producer  X 

Producer  Y 

Producer  totals. 
Pipeline  A 


Totals  all — —- 

Projected  Purchase  Units - •• 

Average  gas  cost  for  upcoming  PGA 

Deferrals  would  be  calculated  thus;  Month  1 

Company  purchased  1000  MMBtu  from  various  sources  at  a  total  price  of. 

Purcfiases 


100 
600 
200 
300 
2000 
3100 
900 


4000 


106 
102 
104 
107 
104 


Unit  cost 

Cost 

Proj  gas  cost  for  PGA . 


3.9600 
3.7160 
04890 
45000 
0.4890 
1.5103 
3.3500 


398 

1.858 
98 
1.350 
978 
4.682 
3.015 


7,697 
4,000 

1  9242 

2.000 
1.000 


2.000 

2.000 

1.9242 
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Appendix  B.-Comparison  of  Unit-of-Purchase  and  Unitof-Sales  Methodologies— Continued 


Producers 

ColA 
Proposed 

Pur.  Vol. 

Sg^a         p.SiL      Costc<.;A 

Vintage      j        Pace              »  ^  - 

Unit  difference 

0.0758 
X1  000 

Pjrcfiase  quantities _ 

Month  Is  deferral 

7« 

Analysis 

Cost    

^000 

•-1.828 

172 

76 

Revenue 

Dtfference    

CoHected  through  deferred  accourrt _ 

'""*""'"" 

• 

Niot  collected  through  PGA .' 

96 

'  Pipeline  sold  950  MMBtus  at  $1  9242.  950  x  $1,9242  =  $1,828 


Appendix  C— Computation  of  Current  Adjustment  Under  Proposed  Rule  (Unit-of-Purchase) 

Unit-of-Purchase  Cun^ent  Adjustntent 

NGPA  Category 

EtfectJve2/1/)0( 

Line  No. 

Protected 
Quantity  of 
Purcfiases 

Rate 

Projected 

1  Purchase  #1 „    „. 

1                                       .^-^__^__ 
'  30  CXX)      ifvaft   Crr-oi 

>$2.22 

•3.00 

2  Purchase  #2 

'40,000 

n/a — pipeline 

$66  600 

1?0  000 

3    „ 

'70,000 

»  <1.000> 
'6.000 

186,600 
<  2,670 

4  Adiustments 

5  Storage  Injections .„ 

»2.67 
»2.67 

6  Storage  Withdrawals 

^ 

10,020 

7     

'75.000 

199,950 
'^75.000 

8  Purchase  Ouarrtity— Including  Storage  Adjustments 

9  Current  Unit  Cost  of  Gas  (Line  7  -   Line  8) 

-v 

10  Less  PrevTOus  Quarterly  PGA  s  Cun-ent  Unit  Cost  of  Gas  ..._. 

-2.5760 

0.0900 
or9  0< 

'  Thts  IS  tfie  NGPA  rate  at  the  mid  pcurrt  of  the  protected  quarter. 

•  This  IS  the  current  rate  m  effect  lor  the  pipelir>e  supplier 

'  For  Simplicity  of  this  exarriple,  the  storage  rates  are  at  the  WACOG. 

The  above  computation  would  yield  the  following  rate  sheet 


Rate  Sched. 


Base  Ta.ntf 
Rate  ♦ 


Cun-  Ad) 


Cum.  Adj. 


Surch.  Adj. 
0 


X  $3  00  0  0900  $0  6500 

Estimated  average  cost  of  gas  m  most  recent  sctteduled  PGA  $2  5760  ' 
Current  estimated  average  cost  of  gas  in  most  recent  PGA  irate  currently  being  charged)  t26G60  • 


GRI  Adj. 
0 


Other  Adj. 
0 


Total 
$3.6500 


*  The  base  tantf  rate  rs  tf>e  effective  rate  on  file  with  the  Commission,  excluding  adjustments  approved  by  the  Commtesion 
"  SO  56  cumulative,  $2  016  m  twse  rate. 
'  $0  65  Cumulative  $2  016  »n  base  rale. 

^  MMBTU 

Appendix  D.— Computation  of  Current  Adjustment  Under  Proposed  Rule  (Unit-of -Sales) 


Un<t-of-Saies  Current  Adjustment 

NGPA  Category 

Effective  2/1 /xxx 

Line  No. 

Projected 
OuanUly  of 
Purchases 

Rate 

Protected 
Cost 

1  Purchase  #1 _ 

'  30.000 

104Bi   Small 

>$2.22 
•3.00 

$.«:  60C 

P  P(ifrhfl|<ffl  §7                                        

'  40  000 

n,  a — pipeline 

Total  Projected  Gas  Cost. 

120,000 

3 

'70,000 
'<1.000> 

186.600 

4  Adjustments 

5  Storage  Iniections ~. 

•2.67 

<2,670> 

BEST  COPY  AVAILABLE 


UM  I 
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APPENDIX  D.-COMPUTATION  OF  CURRENT  ADJUSTMENT  UNDER  PROPOSED  RULE  (UNIT-OF-SALES}-Continued 


Unit-o(-Sales  Current  Adjustment 


Une  No. 


6  Storage  Withdrawals . 


8  Sales  Quantity— Including  Storage  Ad|ustments 

9  Current  Unit  Cost  o<  Gas  (Line  7  -  Line  8) 

1 0  Less  Previous  Ouarterty  PGAs  Current  Unit  Cost  of  Ga* . 


Protected 
Quantity  of 
Purcfuises 


»  6,000 


W5.000 


NGPA  Category 


Effective  2/ 1/xxx 


Rate 


»2.67 


Projected 
Cost 


16,020 


199,950 

'  ^72.000 

2.7771 

2.6419 


0  1352 
or  13.52« 


>  This  IS  the  NGPA  rate  at  the  nnid  potnt  of  the  projected  quarter. 
»  This  IS  the  current  rate  in  effect  (or  the  pipeline  supplier  ,  __^ 

»  For  simplicity  o1  this  example,  the  storage  rates  are  at  the  WACOG. 


The  above  computation  would  yield  the  following  rate  sheet: 
RateSched  ^^^,?«""  Curr. '^dj.  Cum.  Adj.  Surch,  Adj. 

0 


GRI  Adj. 
0 


Other  Adj. 
0 


X  $300  $01352  $7752 

Estimated  average  cost  Of  gas  in  most  recent  scheduled  PGA  $26419*  ^ 

Current  estimated  average  cost  ot  gas  in  most  recent  PGA  ( rate  currentty  t>eing  charged)  S2  777t. 

♦  The  base  tanfl  rate  is  the  effective  rate  on  file  with  the  CommissKjn.  excluding  adjustments  approved  by  the  Commission. 

»  $0  64  cummulative,  $2  0019  in  base  rate. 

»  $0  7752  cummulatrve,  $2  0019  in  base  rate. 

'  MMBtu. 

Appendix  F— Monthly  r>.-forr,i!«  (Vnit-of 


Total 
$3.7752 


\ppendix  E— Monthly  Deferrals  (Unit-of 
Purchase 

Unit-of-Purchase 

Monthly  Deferrals 

[(C-DjxB)  where: 

A  =  total  monthly  cost  of  gas  purchased'— 

$55,229* 
B  =  actual  monthly  purchase  quantity  » — 

20,600  MMBtu 
C  =  actual  umt  gas  cost  (A/B)  »— $2.6810 
D  =  co8t  of  gas  in  base  rates  plus  cumulative 

adjustment— ($2.0160  +  65  =  $2.6660) 

A  monthy  deferral  would  then  be; 

($2.861 0  -  2.6660)  X  20,600  MMBtu  = 
$0  0150x20.600  =  $309  (underrecovery) 


Sales) 

Unit-of-Salet 

Monthly  Deferrals 

lA-{BxC)l  where: 
A  =  total  actual  monthly  cost  of  gas 

purchased '  —  $55,229* 
B  =  base  cost  of  gas  in  rates  +  cumulative 

adjustment-(2.0O19  +  7752  =  $2.7771 ) 
C  =  actual  quantities  of  gas  sold  sold  in 

month  »-20,200  MMBtu 
A  monthly  deferral  would  then  be: 
$55.229- [($2.0019  +  17752)  X  20.200)  = 
$55,229  -  ($2.7771  X  20.200)  = 
$55,229  -  $56,097  =< $868 >  (overrecovery) 


Appendix  G— MonlhU  Carry  inx  Charge  Kate 
Compulation 

Annual  Rate:  9.50%  -  Isl  qtr. 

For  Jan.  9.50%  ^  365  days  =  .00026027  x  31 

days  =0061(81%) 
For  Feb.  9.50%  -  365  days  =  .00026027  x  28 

days  =  .0073(73%) 
For  March  9.50% -365  days  =  .00026027x31 

days=:  .0081(81%) 
Annual  Rate:  8.05% -2nd  qtr. 
For  Apnl  105%  ^  365  days  =  .00022055 X  30 

days  =0066(66%) 
For  May  8.05% -365  days  =  .00022055X31 

days  =  .0068(68%) 
Forjune8.05% -1-366  dayi  =  .00022055  X  30 

days  =  . 0066(86%) 
In  Leap  Year 
For  Feb.  9.50%  ~  366  days  =  .00025956  X  29 

days  =  .0075(75%) 
For  March  9.50%  ^  366  days  =  .00025956  X  31 

days  =  .00eO(.8O%) 


Appainhx  H— Quarter  by  Compounding  of  Carrying  Ci-.jrxfs  (CCs)  Account  Na  191 


Id  OuwMr  Aiwutf  mMrwl  RM*  9  S0%  2nd  Ouartw  Annuil 
RM*B05% 


12/31/XX  Acct  No.  191  Balance. 

Jan.  Deferral 

Jan.  Surcharge  Bal.  Amortuation .. 

01/31/XY  Acct.  No.  191  Balance. 


$10,000 

600 

<700> 


9.900 


ConOtwd  Faom  md  StaM  Rat*  «•  18% 


12/31/XX  Related  Dof.  Tax  Balance.. 


01/31/XY  Related  Def  Tax  Balance.. 


$4,816 


$4,768 


'  The  $55,229  actual  monthly  cost  of  gat  used  in 
this  example  represents  the  sum  of  all  gas  costs 
considered  as  actual  gas  costs  for  a  month  under 
this  nile.  and  would  include  adjustments  necessary 
for  prior  months'  gas  costs  determined  in  that 
month. 

•In  this  example  there  are  no  adjustments  to  the 

monthly  gas  costs. 

«  For  purposes  of  this  example,  only  one  rate  w«s 
in  effect  for  the  entire  quarter.  No  intenm  rales 


were  utilized,  therefore  no  proration  of  quantities  to 
different  costs  of  gas  recovered  in  rates  was 
necessary  and  the  full  months  purchase  quantities 
should  be  used.  i.e..  20.600. 

•  SSS.229  -r  2aaOO  =  S2.BS10. 

'  The  SS5.229  actual  monlly  cost  of  gas  used  in 
this  example  represents  the  sum  of  all  gas  costs 
considered  as  actual  gas  costs  for  a  month  under 
this  rule,  and  would  include  any  adjusUnents 


necessary  for  exchange  and  transportation 
imbalances  and  for  pnor  months'  gat  costs 
determined  m  that  month. 

•  In  this  example  ther«  are  no  adjustments  to  the 
monthly  gas  costs. 

•For  purposes  of  ihit  example,  only  one  rale  was 
in  effect  for  the  entire  quarter,  no  interim  rates  were 
utilized,  therefore  all  quantities  sold  were  applicable 
to  only  one  rate.  i.e..  20.200 


/ 
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1st  Quartac  Anraial  maxtsi  Ra*  9  SOX  2nd  Quwier  Annual  interest 

Combined  Federal  and  Stale  Rate  48  16% 

Feb  Defena/ „     . 

780 
<910> 

Feb.  Surcharge  Bal  /Vmortization 



02/28/XY  Acct  No  191  Balance 

9.770 

02/28/XY  Related  Def  Tax  Balance 

$4,705 

Mar   Deferral 

1,050 

Mar.  Surcharge  Bal  Amorttzation „.. 

<700> 
120.48 

1st  cm  CCs 

03/31/XYAcct  No.  191  Balance „    _ 

10.240.48 

03/31 /XY  Related  Def.  Tax  Balance 

$4931.82 

Carrying  charges  month  at 


Jartuary.. 
February 

March 

April 


Account  Ma  tn 


$10,000 
9,900 
9.770 
10,240.48 


Deform]  tax 


4,616 
4,768 
4,705 
4.931.82 


Balanc*  tor  CCa 


$5,184 
5.132 
5,065 
5,308.66 


Monthly  Intaraat 
Rata 


.0081 
.0073 
.0061 
.0066 


MonMy  CC$ 


$41  99 
37.46 
41.03 
%.04 


OuartaHyCOs 


120.48 


The  April  interest  is  computed  on  a  March 
31st  Account  No.  191  balance  that  includes 
carrying  charge*  earned  in  the  first  quarter  of 
the  calendar  year.  By  including  the  CC« 

Appendix  I — AsaesiUDeDt  of  Past  Parformance 


A 

-I- 
1 


earned  in  the  first  quarter  in  the  balance 
upon  which  carrying  charges  are  computed, 
in  future  months  the  interest  wiiJ  be 
compounded  quarterly. 


11       12 


A.     Ifest   Intervals 

0  0 

1 1 1 1 1- 

3         4         5         6         7 


Sur-         f 1 

Charge  9  10 
1/1;  Based 
on  Balance 
at  8/31 


1st    Interval  2nd    Interval      3rd   Interval      4th  Interval 

- _     —     ^^» ^ ^-^'■N^ -^       -.    - — ^^  ,^^ 


(2  ncs) 
■I 1 


0     =  Qjarteriy  KA  effective  date 
A     =  Annual   KA.  effective  date 


,  1  „  .  „  1  .       1 

A 

—+— 1 
12       1 

1          1          1 
1         9       10       11 

Surcharge 
Balance 

( 

Surcharge 
Effective 
tete 

B.  Assessment  of  Past  Performance  for  the 
First  Interval 

1.  Actual  Cost  of  Gas: 


Ouentrty 

Cost 

ki/v^fti  9      .,_  ..    _._ 

laooc 
nooo 

13.000 

tooo 

$30  000 

"•^^t^  10  .......                  

24.000 

u^irir^  11    _ 

n.ooo 

lulr»i»l   1?          

2t.000 

Tot* _.. 

40  00C 

120000 
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2.  Computed  Projected  Cost  of  Gas: 


Quantity 

Avg. 
Rate 

Cost 

Montfi  9 

10.000 
8.000 

2.70 

3.10 
2.90 

2.90 

2.90 
3.10 

S27.000 

Month  10 

1-11 

•3.000 
•5.000 

9.300 

12-31 

14.500 

Montti  11 

Month  12 

13.000 
9.000 

37.700 

1-20 

21-31  

•6.000 
•3.000 

17.400 
9.300 

Total 

115.200 

•  Reflects  allocation  of  purchased  volumes 
amongst  multiple  pfoiected  average  costs  Of 
gas  in  eMect  for  month. 

3.  Test  Amount; 

Compute  Projected  Cost  of  Gas  for  Interval 
(See  2  above)  X  102% 
$115,200  X  1.02  =  $117,507 

4.  Gas  Cost  Requiring  Specific  Approval  for 
Recovery: 

Actual  cost  of  Gas  for  the  Interval  (See  1 
,  above)— The  test  Amount  (See  3  above) 
$120,000  -  $117,504  =  $2,496 

C.  Gas  Costs  Requiring  Specific  Approval  for 
Surcharge  Recovery 


Fnt  niarvil 

Second  otefv»l  . 
Th«fd  mtorval 


Anxxjnt» 
KKKOval 


EioMd 
I>r2% 


S2.4M 


«750 


•S3.240 


No* 
•xca«d 
b»2% 


<1.200> 


■  £•<*  lrtw»*  *m  b*  (ubtKt  to  »»•  t~<  Only  »•  mtwv* 
m  ••»<*  tcMM  purch^Md  gM  eortt  tmoa&d  by  fKH>anai* 
It*  coo*ol«J  pfOt«»ed  purchMwJ  on  oo»t»  m»  noun 
CommuKm  *)pfOv*  to  be  r«covwed  by  ■  •urcftwga 

Appendix  |— Hypotheticals  To  Illustrate 

Transition  Rules  * 

Effective  date  of  the  final  rule:  8-1-87 

Ninety  days  from  effective  date  of  final  rule: 
10-29-87 

First  day  of  the  month  subsequent  to  the 
nintieth  day  from  the  effective  date  of 
the  rule,  i.e..  new  PGA  date;  11-1-87 

Example  1 

Company  A: 
Semi-annual  dates  under  }  154.38(d)(4): 

May  1  and  November  1 
Last  semi-annual  to  become  effective  before 
the  "new  PGA  date": 

May  1.1987 
Existing  surcharge  rate  amortization  period: 

May  1  to  October  31, 1987 
Annual  PGA  effective  date  under 
S  154.304(c): 


•  Examples  1.  2  and  3  illustrate  {  154  310(d)(3) 
New  Surcharge  Rale  Effective  on  New  PCA  Data; 
Example*  4.  S  and  6  illustrate  i  lM.310(d)(4) 
Existing  surcharge  rate  continue*  beyond  new  PCA 
date. 


November  1 

1.  Company  A  will  file  its  first  annual  PGA 
on  10-2-87  to  become  effective  on  11-1-87  to 
include: 

(a)  A  current  adjustment  covering  the 
period  11-1-87  to  1-31-88  pursuant  to 
8l54.310(c)(l)(i); 

(b)  A  surcharge  rate  to  recoup  deferred  gas 
costs  accumulated  between  2-1-87  and  7-31- 
87  pursuant  to  \  154.310(d)(3)(i)  to  remain  in 
effect  until  4-30-88. 

2.  Company  A  will  file  quarterly  PGAs  to 
become  effective  on  2/1/88,  5/1/88  and  8/1/ 
88. 

3.  On  9/2/88  Company  A  will  file  its 
second  annual  PGA  which  will  include  a 
surcharge  rate  to  recoup  deferred  gas  costs 
accumulated  between  8-1-87  and  6-30-88  to 
become  effective  11-1-88  pursuant  to 

\  154.310(d)(3)(ii)(A)  to  remain  in  effect  until 

10-01-89. 

Example  2 

Company  B: 
Semi-annual  dates  under  §  154.38(d)(4); 

May  1  and  November  1 
Last  semi-annual  to  become  effective  before 
the  "new  PGA  date": 

May  1.  1987 
Existing  surchage  rate  amortiiation  period: 

May  1  to  October  31. 1987 
Annual  PGA  effective  date  under 
I  154.304(c): 

August  1 

1.  Company  B  will  file  a  quarterly  PGA  on 
10-2-87  to  become  effective  on  11-1-87  to 
include: 

(a)  A  current  adjustment  covering  the 
period  11-1-87  to  1-31-88  pursuant  to 

\  154.310(c)(l)(ii); 

(b)  A  surcharge  rate  to  recoup  deferred  gas 
costs  accumulated  between  2-1-87  and  7-31- 
87  to  remain  in  effect  until  4-30-88  pursuant 
to  J  154.310(d)(3)(i). 

2.  Company  B  will  file  quarterly  PGAs  to  be 
effective  on  2-1-88  and  5-1-88 

3.  On  lune  2,  1988  Company  B  will  file  its 
first  annual  PGA  which  will  include  a 
surcharge  rate  to  recoup  deferred  gas  costs 
accumulated  between  8-1-87  and  3-31-88  to 
remain  in  effect  unitl  3-31-89  pursuant  to 

S  154.310(d)(3)(ii)(B). 

Example  3 

Company  C; 
Semi-annual  dates  under  {  154.38(d)(4): 

May  1  and  November  1 
Last  semi-annual  to  become  effective  before 
the  "new  PGA  date": 

May  1.  1987 
Existing  surcharge  rate  amortization  period: 

May  1  to  October  31, 1987 
Annual  PGA  effective  date  under 
{  154.304(c): 

January  1 

1.  Company  C  will  file  a  tariff  sheet  on  10- 
2-87  to  become  effective  on  11-1-87  to 
Include: 

(a)  A  current  adjustment  covering  the 
period  11-1-87  to  12-31-87  pursuant  to 
\  154.310(c)(l)(iii)(A): 

(b)  A  surcharge  rate  to  recoup  deferred  gas 
costs  accumulated  between  2-1-87  and  7-31- 
87  to  remain  in  effect  until  4-30-88  pursuant 
to  1 154.310(d)(3)(i). 


2.  On  11-1-87  Company  C  will  file  its  first 
annual  PGA  under  {  154.304(c)  to  become 
effective  1-1-88.  The  company  will  refiect  a 
current  adjustment  only  in  this  annual  filing. 

3.  Company  C  will  file  quarterly  PGAs  to 
become  effective  on  4-1-88.  7-1-88  and  10-1- 
88. 

4.  On  11-1-88  Company  C  will  file  its 
second  annual  PGA  to  become  effective  1-1- 
89.  In  addition  to  a  current  adjustment  the 
company  will  file  a  surcharge  rate  to  recoup 
deferred  gas  costs  accumulated  between  8-1- 
87  and  8-31-88  pursuant  to 

i  154.310(d)(3)(ii)(C). 

Elxample  4 

Company  D: 
Semi-annual  dates  under  S  154  38(d)(4): 

February  1  and  August  1 
Last  semi-annual  to  become  effective  before 
the  "new  PGA  date": 

August  1, 1987 
Existing  surcharge  rate  amortization  period: 

August  1.  1987  to  January  31.  1988 
Annual  PGA  effective  date  under 
S  154.304(c): 

January  1 

1.  Company  D  will  file  a  tariff  sheet  on  10- 
2-87  to  become  effective  on  11-1-87  to 
compute  a  current  adjustment  covenng  the 
period  11-1-87  to  12-31-87  pursuant  to 

t  154.310(c)(l)(iii)(A).  The  surcharge  rate  will 
be  restated  pursuant  (o  i  154.310(d)(4)(i).  i.e.. 
if  the  surcharge  rate  effectuated  on  8-1-87  is 
5  cents/MMBtu.  the  tariff  sheet  effective  on 
11-1-87  will  continue  to  show  a  surcharge 
rate  of  5  cents/MMBtu. 

2.  On  11-1-87  Company  D  will  file  its  first 
annual  PGA  under  S  154.304(c)  to  become 
effective  1-1-88.  The  company  will  reflect  a 
current  adjustment  only  in  this  annual  fihng. 

3.  On  l-2-«8  Company  D  will  file  a  tariff 
sheet  to  become  effective  2-1-88  to  remove 
the  surcharge  rate  effectuated  8-1-87  and  to 
replace  it  with  a  surcharge  rate  to  recoup 
deferred  gas  costs  accumulated  between  5-1- 
87  and  10-31-87  pursuant  to 

S  154.310(d)(4)(ii)(A).  This  surcharge  rate 
shall  remain  in  effect  until  7-31-88. 

4.  Company  D  will  file  quarterly  PGAs  to 
become  effective  on  4-1-88.  7-1-88  and  10-1- 
88. 

5.  On  11-1-88  Company  D  will  file  its 
second  annual  PGA  io  become  effective  1-1- 
89.  In  addition  to  a  current  adjustment  the 
company  will  file  a  surcharge  rate  to  recoup 
deferred  gas  costs  accumulate  between  11-1- 
89  and  8-31-88  pursuant  to 

§  154.310(d)(4)(ii)(A). 

Example  5 

Company  E: 
Semi-annual  dates  under  {  154.38(d)(4): 

September  1  and  March  1 
Last  semi-annual  to  become  effective  before 
the  "new  PGA  date": 

September  1,1987 
Existing  Surcharge  rate  amortization  period: 

September  1, 1987  to  February  29. 1988 
Annual  PGA  effective  date  under 
i  154.304(c): 

September  1 

1.  On  October  2, 1987  Company  E  will  file  a 
tariff  sheet  to  become  effective  on  11-1-87  to 
compute  a  current  adjustment  covering  the 
period  11-1-87  to  11-30-87  pursuant  to 


/* 


S  154.3l0(c)(l)(iii).  The  surcharge  rate  wJl  be 
restated  pursuant  to  \  154.310(d)(4)(i). 

2.  Quarterly  PGA's  will  be  filed  to  become 
effective  on  12-1-87,  3-1-88,  and  6-1-88. 

3.  On  7-1-88  Company  E  will  file  its  first 
annual  PCA  to  become  effective  9-1-88.  In 
addition  to  a  current  adjustment  the  company 
will  file  a  surcharge  rate  to  recoup  deferred 
gHS  costs  accumulated  from  6-1-89  to  4-30-88 
pursuant  to  \  154.310(d)(4)(ii)(B).  This 
surcharge  rate  shall  remain  in  effect  until  7- 
31-89. 

Example  6 

Company  F: 
St^mi-annual  dates  under  {  154.38(d)(4): 

June  1,  and  December  1 
Liist  semi-annual  to  become  effective  before 

the  "new  PGA  date": 
June  1, 1987 
Existing  surcharge  rate  amortization  period: 

lune  1.  1987  to  November  30.  1987 
A.inual  VGA  effective  date  under 
i  154.304(c): 

December  1 

1.  On  October  2,  1987,  Company  F  will  file: 

(a)  A  tanff  sheet  to  become  effective  11-1- 
87  to  reflect  a  current  adjustment  covering 
the  period  11-1-87  to  11-30-87  pursuant  to 

{  154.310(c)(l)(iii). 

(b)  A  tariff  sheet  to  become  effective  12-1- 
87  to: 

(i)  Establish  a  current  adjustment  covering 
the  period  12-1-87  to  2-29-88  and 

(ii)  Remove  the  surcharge  rate  effectuated 
June  1.  1987  and  replace  it  with  a  surcharge  to 
recoup  deferred  gas  costs  accumulated 
between  3-1-87  and  7-31-87  pursuant  to 
{  l54.310(d)(4)(ii)(B).  The  surcharge  rate  shall 
rprnain  in  effect  until  4-30-88. 

2.  Quarterly  PGAs  will  be  filed  to  become 
effective  on  3-l-8a  6-1-88,  and  9-1-68. 

PART  154— (AMENDED] 

1.  The  authority  citation  for  Part  154  is 
revised  to  read  as  follows: 

Authority:  Department  of  Energy 
Organization  Act,  42  U.S.C.  7101-7352  (1982); 
Ex.ecutive  Order  12009,  3  CFR  Part  142  (1978); 
Administrative  Procedure  Act,  5  U.S.C.  551- 
657  (1982);  Natural  Gas  Act.  15  U  S.C.  717- 
71 7w  (1982);  Federal  Power  Act.  16  U.S.C. 
7918-628C  (1982);  Natural  Gas  Pohcy  Act,  15 
V  S.C.  3301-3432  (1982);  Public  Utility 
Regulatory  Policies  Act.  16  U.S.C.  2601-2645 
(1982);  Interstate  Commerce  Act.  49  U.S.C  1- 
27  (1976). 

2.  Section  154.38(d)[4]  is  revised  to 
read  as  follows: 

g  154.38    Composition  of  rate  schedule. 
*         •         *         *         • 

(d)  •  *  • 

(4)  Refunds.  If  a  pipeline  does  not 
elect  to  recover  its  gas  costs  under  the 
PGA  procedures  in  55  154.301  through 
154.310  of  this  part,  and  holds  supplier 
refunds  for  more  than  30  days,  the 
jurisdictional  portion  of  supplier  refunds 
(including  interest  received)  must  be 
flowed  through  to  the  pipeline's 
jurisdictional  customers  with  interest. 
The  reporting  requirements  for  refunds 


accomphshed  through  billing 
adjustments  are  set  forth  in  5  270.101(0 
and  5  273.302(f)  of  this  chapter.  An 
interstate  pipeline,  that  does  not  make  a 
PGA  filing  under  5  5  154.301  through 
154.310  of  this  part,  but  has  recovered 
refunds  through  billing  adjustments 
pursuant  to  5  270.101(e)  or  5  273.302 
during  a  calendar  year,  must  file  a 
rf  fund  report  for  that  year  by  the 
following  March  1  which  sets  forth  all 
the  information  required  by  5  270.101(f) 
and  5  273.302(f)(2)(i)  of  this  chapter.  Any 
requirement  for  the  serving  and  filing  of 
oTher  reports  showing  details  of  the 
computations  of  any  such  refunds,  must 
be  either  as  agreed  in  settlement 
discussions  held  among  the  pif)eline, 
jurisdictional  castomers.  interested  state 
commissions,  other  interested  parties, 
and  the  Commission  staff,  or  as 
prescribed  by  Commission  order. 


§  154.38    (Removed] 

3.  Section  154.38(h)  is  removed 

4.  Part  154  is  amended  by  adding  the 
following  new  subpart  consisting  of 

5  J  154.301  through  154.307: 

Purchased  Gas  Adjustment  Clauses 

l.VI.SOl  Applicability. 

154J02  Definitions. 

154.303  Election  of  a  PGA  clause. 

154.304  Scheduled  annual  and  quarterly 
PGA  filings. 

154.305  Annual  PGA  filing. 

154.306  Assessment  of  past  performance. 

154.307  Affiliated  entities  test. 

154.308  Quarterly  PGA  filing. 

154.309  Interim  adjustment  filing. 

154.310  Transition  rules. 

§  154.301    Applicability 

(a)  Scope.  The  subpart  establishes 
procedures  for  an  interstate  natural  gas 
pipeline  to  recover  the  changes  in  the 
cost  of  purchased  natural  gas  through  a 
purchased  gas  adjustment  (PGA)  clause 
i.-,stead  of  in  a  general  rate  proceeding 
under  section  4  of  the  Natiiral  Gas  Act 
and  5  154.63  of  this  chapter. 

(b)  Who  may  apply.  These  procedures 
ere  only  applicable  to  interstate  natural 
gas  pipelines. 

(c)  Cross-reference.  The  procedures 
for  recovering  purchased  gas  costs  in  a 
general  rate  proceeding  under  section  4 
of  the  Natural  Gas  Act  are  set  forth  in 

§  154.63  of  this  chapter. 

§  154.302    Definitions. 

For  purposes  of  this  part: 

(a)  "Pipeline"  means  an  interstate 
natural  gas  pipeline  company  subject  to 
the  Commission's  jurisdiction  under 
section  1  of  the  Natural  Gas  Act. 

(b)  "As-billed"  means  a  method  by 
which  a  pipeline  charges  its  customers 


the  costs  of  gas  in  the  same  manner  it  is 

billed  by  its  suppliers. 

(c)  "Base  tanff  rate"  is  the  rate  level 
determined  at  the  time  a  pipeline  adopts 
a  PGA  clause,  in  a  general  rate  case 
under  5  154.63  of  this  chapter,  under 
section  5  of  the  Natural  Gas  Act,  or  in  a 
proceeding  under  5  154.303(e)  of  this 
part. 

(d)  "Effective  rate"  means  the  rate  a 
P'peline  charges,  including  adjustments, 
as  provided  for  in  the  pipeline's  FERC 
Gas  Tariff,  as  approved  by  the 
Commission. 

(e)  "Base  cost  of  gas"  means  the 
component  in  the  base  tariff  rate  that 
represents  the  average  cost  of 
purchased  gas. 

(f)  "Concurrent  exchange  transaction" 
means  a  transfer  of  equal  quantities  of 
natural  gas  between  two  parties  that  is 
intended  under  a  wTitten  agreement  to 
occuj  at  the  same  time. 

(g)  "Nonconcurrent  exchange 
transactions"  means  a  transfer  of  equal 
quantities  of  natural  gas  between  two 
parties  that  is  intended  under  a  written 
agreement  to  occur  at  different  times. 

(h)  "Exchange-m"  means  the 
quantities  of  natural  gas  a  pipeline 
receives  dunng  a  month: 

(1)  As  part  of  concurrent  and 
nonconcurrent  exchange  transactions, 
and 

(2)  In  excess  of  the  quantities  of 
natural  gas  it  delivers  under 
transportation  agreements  authorized 
under  Parts  157  and  264  of  this  chapter. 

(i)  "Exchange-out"  means  the 
quantities  of  natural  gas  a  pipeline 
delivers  during  a  month: 

(1)  As  part  of  concurrent  and 
nonconcurrent  exchange  transactions, 
and 

(2)  In  excess  of  the  quantities  of 
natural  gas  it  receives  under 
transportation  agreements,  authorized 
under  Parts  157  and  284  of  this  chapter. 

(j)  "Purchased  Gas  Cost"  means  the 
cost  of  natural  gas  purchased  by  a 
pipeline.  These  costs,  adjusted  to  reflect 
net  injections  to  or  withrawals  from 
storage,  include: 

(1)  Wellhead  purchases  from 
producers  in  gas  fields  or  production 
areas  where  only  the  pipeline's  facilities 
are  used  to  bring  the  gas  from  the 
wellhead  into  the  pipeline's  natural  gas 
system; 

(2)  Wellhead  intracompany  transfers 
of  gas  supplied  by  a  pipeline's 
production  division  when  the  price  of 
the  gas  is  not  determined  by  a  cost-of- 
service  proceeding; 

(3)  Field  line  purchases  in  gas  fields  or 
production  areas  at  points  along 
gathering  lines  and  at  points  along  the 
pipeline's  transmission  lines  within  field 
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or  production  areaa.  excluding 
purchases  at  outlets  of  gaaoline  planta. 
where  the  facilities  of  the  vendor  or 
others  are  used  to  bnnj,t  the  gas  from  the 
wellhead  to  the  point  of  entry  into  the 
pipeline's  natural  gas  system. 

(4)  Natural  «a3  gasohne  plant 
purchases  at  the  outlet  side  of  a 
vendor's  natural  gas  products  extraction 
plant. 

(5)  Natural  gas  transmission  line 
purchases  at  points  alon«  the  pipeline's 
transmission  Ivnes  not  within  gas  fields 
or  production  areas,  excluding 
purchases  at  the  outlets  of  products 
extraction  plants. 

(8)  Pipeline  or  affiliate  production  that 
qualifies  under  5  1M.42  of  this  chapter 

(7)  The  cost  of  nonconcurrent 
exchange  transactions  when  authorized 
under  a  written  agreement; 

(8)  Taxes  under  i  271.1102  of  this 
chapter 

(9)  Costs  under  i  271.1104  of  this 
chapter. 

(10)  Unpaid  accruals,  as  defined  in 
paragraph  (r)  of  this  section;  and 

(11)  Any  other  costs  of  natural  gas 
purchased  by  a  pipeline  and  approved 
by  the  Commission. 

(k)  "Purchased  gas  adjustment  (PGA) 
clause"  means  a  statement  filed  in  a 
pipelines  tanff  that  explains  how  die 
pipeline  will  implement  the 
requirements  of  this  section. 

(!)  "PGA  effective  period"  means  the 
time  pericxi  during  which  a  current 
adjustment  is  in  effect. 

(m)  "Unit-of-Purchase  methodology" 
means,  for  purposes  of  a  current 
adjustment,  a  method  for  computing  a 
pipeline's  average  protected  purchased 
gas  costs  derived  by  dividing  the 
pipeline's  total  projected  purchased  gas 
cost  the  pipeline  anticipates  pur<:ha8ing 
during  the  PGA  effective  period  by  the 
quantities  of  gas  used  to  compute  its 
total  projected  purchased  gas  aists.  as 
defined  in  9  154.3a5  of  this  subpart, 
(n)  ••Unit-ofSales  methodology" 
means,  for  purposes  of  a  current 
adjustment,  a  method  for  computing  a 
pipeline's  average  projected  purchased 
gas  costs  derived  by  dividing  the 
pipeline's  total  projected  purchased  gas 
costs  by  the  quantities  of  gas  the 
pipeline  anticipates  selling  dunng  die 
PGA  effective  penod. 

(0)  "Current  ad|u8tment"  means  a  rate 
component  in  a  pipeline's  tariff, 
determined  by  applying  either  the  unit- 
ofpurchase  or  unit-of  sales 
methodology,  used  to  reflect  die 
difference  between 

(1)  The  current  weighted  average 
projected  purchased  gn»  costs  and 

(2)  The  weighted  average  projected 
purchased  gas  costs  reflected  in  the 


effective  period  of  the  previous 
scheduled  PGA. 

(p)  "Deferral  period  "  means  a  penod 
of  12  mondis  ending  four  months  before 
the  effective  date  of  a  pipeline's  annual 

PGA  filing. 

(q)  "Surcharge  rale  amortization 
period"  means  the  time  period  approved 
by  the  Commission  during  which  a 
surcharge  rate  determined  under 
5  154.305  of  this  part,  is  charged  by  a 
pipeline. 

(r)  "Unpaid  accrual"  means  an 
expense  for  services  rendered  or 
property  delivered  to  the  pipeline  for 
which  the  pipeline  has  a  legally- 
enforceable  obligation  to  pay  which  the 
pipeline  has  not  paid  within  its  billing 
and  payment  cycle,  provided  diat  the 
billing  and  payment  cycle  does  not 
exceed  60  days  from  die  end  of  the 
month  in  which  die  services  were 
rendered  or  property  was  delivered. 

(  1S4J03     Election  of  ■  PGA  clauM. 

(a)  Genera!  rule.  Subject  to  9  154.310 
of  this  part,  a  pipeline  may  elect  to 
recover  changes  in  its  purchased  gas 
costs  either  by  (1)  filing  a  request  for  a 
change  in  its  rate  level  under  9  IM  63  of 
this  chapter,  or  (2)  complying  widi  die 
procedures  in  paragraph  (b)  of  this 
section. 

(b)  Procedure  for  election.  For 
purposes  of  diis  paragraph  "election 
period  "  means  a  three-year  calendar 
period  commencing  on  January  1  of 
every  third  year. 

(1)  The  first  election  commences  on 
January  1. 1988. 

(2)  A  pipeline  with  a  PGA  clause  In  its 
tariff  on  December  1. 1987,  will  be 
considered  to  have  elected  to  recover  its 
changes  in  purchased  gas  costs  through 
the  PGA  clause  unless  the  pipeline 
notifies  die  Commission  by  December  1. 
1987.  that  it  has  elected  not  to  recover 
any  changes  in  purchased  gas  costs 
through  a  KiA  clause. 

(3)  A  pipeline  that  elects  to 
discontinue  recovering  for  changes  in 
purchased  gas  costs  through  its  PGA 
clause  must  file  revised  tariffs  sheets 
eliminating  the  PGA  clause  from  its 
tanff  by  December  1.  1987,  to  be 
effective  on  January  1.  196a  Waiver  of 
the  notice  requirements  of  9  154.22  of 
this  chapter  will  be  granted  to  permit  the 
conforming  tariff  sheets  to  become 
effective  on  January  1.  1988- 

(4)  A  pipeline  that  elects  the  PGA 
clause  option  in  the  first  election  period 
may  terminate  its  PtiA  clause  effective 
as  of  the  next  election  penod  by  filing 
revised  tanff  sheets  eiimmating  die  PGA 
clause  on  or  before  D«K;emb«r  1 
preceding  a  new  election  penod.  to  be 
effective  on  die  first  January  1  of  the 
new  election  penod. 


(5)  If  a  pipeline  with  a  PGA  clause  in 
its  tanff  does  not  make  a  filing  to 
terminate  the  PGA  clause  on  or  before 
December  1  preceding  a  new  election 
period,  the  pipeline  will  be  considered 
to  have  elected  to  recover  changes  in  its 
purchased  gas  costs  through  the  PGA 
clause  dunng  die  new  election  penod. 

(6)  A  pipeline  that  elected  the  non- 
PGA  option  for  an  election  period  may 
file  revised  tanff  sheets  implementing 
the  PGA  clause  option  for  the  next 
election  period.  A  pipeline  that  makes 
such  an  election  must  file  revised  tanff 
sheets  to  implement  the  PGA  clause 
option  on  or  before  December  1 
preceding  a  new  election  period  to  make 
the  PGA  clause  effective  on  the  first 
January  1  of  that  election  penod 

(7)  A  pipeline  must  not  file  tanff 
sheets  eliminating  its  PGA  clause  from 
its  tariff  diMng  the  election  penod. 

(c)  PGA  clause  option.  Subject  to 
paragraph  (e)  of  this  section,  a  pipeline 
that  elects  the  PGA  clause  option  for  the 
first  election  period,  beginning  on 
January  1. 1988,  must  not  include  any 
change  in  purchased  gas  cost  in  a 
general  section  4  rate  filing  made  under 
9  154.63  of  diis  chapter  which  is  filed  in 
December  1987. 

(1)  Subject  to  paragraph  (c)(6)  of  this 
section  and  paragraph  (e)  of  this  section, 
dunng  any  penod  in  which  a  pipeline 
elects  the  PGA  clause  option,  the 
pipeline  must  file  for  changes  ui 
purchased  gas  cosU  dirough  its  PGA 
clause  and  not  through  a  rate  change 
filing  under  9  154.63  of  this  chapter. 

(2)  If  a  pipeline  elects  to  recover 
changes  in  its  purchased  gas  costs 
through  filings  made  under  a  PGA 
clause,  it  must  file  tariff  sheets 
containing  a  PGA  clause,  to  be  approved 
by  the  Commission,  that; 

(i)  Detail  the  computation  of  all  the 
ad)ustments  to  the  pipeline's  base  tanff 
rates  as  permitted  by  99  154.305, 
154.308.  and  154.309  of  this  part; 

(ii)  Indicate  whether  the  pipeline  has 
elected  either  the  unit-of-purchase 
methodology  or  the  unit-of-sales 
methodology,  and  slate  that  it  will 
consistently  use  the  same  methodology 
elected  for  computing  the  current 
adjustment  and  for  determining  the 
monthly  deferrals  to  Account  No.  191; 

(lii)  State  that  the  pipeline  will  apply 
only  the  jurisdictional  portion  of  the 
changes  in  Us  purchased  gas  costs  to  the 
adjustments  permitted  by  99  154J05. 
154.308  and  154.309: 

(iv)  Describe  how  the  pipeline  will 
refund  amounts  described  in  9  154.305(i) 
of  this  part  and 

(v)  Adopt  ad  other  terms  and 
conditions  specified  m  this  part 


(3)  A  pipeline  must  normalize  all 
income  tax  timing  differences  which  are 
the  result  of  differences  between  the 
period  in  which  expense  or  revenue 
enters  info  the  determination  of  taxable 
Income  and  the  period  in  which  the 
expense  or  revenue  enters  info  the 
determination  of  pre-tax  book  income. 

(4)  A  PGA  clause  filed  with  the 
Commission  will  become  effective  ordy 
after  the  Commission  issues  an  order 
accepting  the  PGA  clause  for  filing. 

(5)  A  pipeline  may  request  a  waiver 
from  the  Commission  of  the  PGA 
election  requirements  of  this  section  if 
the  pipeline  demonstrates: 

(i)  "That  it  is  unable  to  arrange  for 
financing  of  the  balances  accrued  in 
Account  No.  191,  or 

(ii)  That  it  is  unable  to  earn  its  overall 
rate  of  return  last  allowed  by  the 
Commission  because  of  the  magnitude 
of  the  balances  in  Account  No.  191  and 
a  significant  difference  exists  between 
the  costs  of  financing  the  Account  No. 
191  balances  and  the  carrying  charges 
permitted  under  9  154.305(h)  of  this  part. 

(d)  Non-PGA  clause  option.  During  an 
election  for  which  a  pipeline  has  elected 
and  non-PGA  clause  option,  the  pipeline 
may  file  for  rate  changes  to  recover 
changes  in  purchased  gas  costs  only 
under  9  154.63  of  this  chapter.  The 
pipeline  must  not  file  tariff  sheets  to 
include  a  PGA  clause  in  its  tariff  during 
the  three  year  election  period. 

(e)  Three-year  filing  requirement  to 
establish  new  base  tariff  rate — (1) 
General  requirement  At  least  30  days 
before  the  expiration  of  36  months  after 
the  effective  date  of  any  perviously 
approved  base  tariff  ratejs),  a  pipeline 
must  file  a  tariff  sheef{8)  restating  its 
rates  to  establish  new  base  tariff  rate(s). 

(i)  A  pipeline  must  state  its  agreement 
that  this  filing  will  automatically  be 
subject  to  refund  until  an  agreement  is 
reached  or  a  Commission  determination 
is  made  establishing  new  base  tariff 
rate(s). 

(ii)  With  this  tariff  sheet(s)  die 
pipeline  must  file  a  study  in  the  form 
and  with  the  content  prescribed  by 
9  154.63  of  this  chapter,  except 
Statements  O  and  P.  to  support  the  new 
base  tariff  rate. 

(A)  If  the  pipeline  has  a  Natural  Gas 
Act  section  5(a)  case  pending  a  final 
Commission  order  or  has  made  a  filing 
under  9  154.63  of  this  chapter  for  which 
the  proposed  rates  would  not  become 
effective  before  termination  of  the  36- 
month  period,  a  study  from  that 
proceeding  may  be  utilized. 

(B)  This  study  must  be  based  upon 
actual  costs  for  the  12  months  of  most 
recently  available  experience,  provided 
that  the  12-month  period  used  ends  not 
more  than  4  months  before  the 


expiration  of  the  36-month  period. 
Annualization  for  changes  which 
actually  occurred  in  the  12  months  is 
permitted. 

(C)  This  study  must  be  served  on  a 
pipeline's  jurisdictional  customers  and 
interested  state  commissions 
concurrently  with  the  pipeline's  filing 
with  the  Commission. 

(2)  Effect  of  a  Filing  under  §  154.63.  If 
a  rate  case  under  9  154.63  of  this  chapter 
is  filed  before  the  expiration  of  the  36- 
month  period,  a  new  36-month  period 
will  begin  when  the  rates  proposed  in 
the  9  154.63  filing  go  into  effect  Rates 
determined  by  the  Commission  in  a 
general  rate  proceeding  under  9  154.63 
of  this  chapter,  or  section  5(a)  of  the 
Natural  Gas  Act  or  rates  in  a  setUement 
agreement  approved  by  the  Commission 
will  establish  the  new  Base  Tariff  Rates 
when  they  become  effective  pursuant  to 
a  Commission  order,  and  a  new  36- 
month  period  will  start. 

(3)  Restatement  of  new  base  tariff 
rate.  If  either  as  a  result  of  agreement 
among  a  pipeline,  its  jurisdictional 
customers,  interested  state  commissions, 
and  the  Commission  staff,  or  as  a  result 
of  a  Commission  determination  after  a 
hearing,  it  is  found,  based  on  the  cost 
study  prescribed  in  this  paragraph,  that 
the  jurisdictional  cost-of-service  is  less 
than  jurisdictional  revenues  collected 
for  the  same  12-month  period,  as 
adjusted,  a  pipeline  must: 

(i)  Restate  its  base  tariff  rafe(s); 

(ii)  File  with  the  Commission  a  revised 
tariff  sheet(8)  reflecting  a  reduction  in  its 
jurisdictional  rates  by  an  amount  equal 
to  the  excess  revenues  agreed  upon  or 
determined;  and 

(iii)  Refund  to  its  jurisdictional 
customers  any  excess  amounts  collected 
subject  to  refund  to  the  date  of  billing 
under  the  revised  tariff  8heet(s),  with 
interest  to  that  date. 

(A)  This  refund  obligation  will  be 
limited  to  the  amount  collected  in 
excees  of  the  prior  or  suspended  base 
tariff  rate,  and 

(B)  Rate  reductions,  if  any,  below  the 
old  base  tariff  rate(8)  are  to  be 
prospective  from  the  date  of  the 
Commission's  order  determining  new 
base  tariff  rate(8). 

9  154.304    Scheduled  annual  and  quarterty 
PGAflllnffs. 

(a)  General  rule.  A  pipeline  that  elects 
a  PGA  clause  under  9  154.303(b)  of  this 
part  must  file  under  the  schedule 
specified  in  paragraph  (c)  of  this  section: 

(1)  An  annual  PGA  filing  descnbed  in 
9  154.305  of  this  part  that  contains  both 
a  current  adjustment  to  reflect  any 
changes  in  the  pipeline's  purchased  gas 
costs  since  the  pipeline's  last  scheduled 
quarterly  PGA  filing  and  a  surcharge 


rate  adjustment  to  clear  any  ending 
balance(s)  in  the  current  deferral 
8ubaccount(s)  of  Account  No.  191;  and 

(2)  Three  quarteriy  PGA  filings 
described  in  9  154.308  of  this  subpart 
that  contain  current  adjustments  to 
track  any  changes  in  the  pipeline's 
purchased  gas  costs  since  the  pipeline's 
last  scheduled  PGA  filing. 

(b)  Exception  to  rate  change  filing 
requirement  Except  for  the  surcharge 
rate  adjustment  described  in 

9  154.305(d)  of  this  part  a  pipeline  may 
reflect  a  purchased  gas  adjustment  in  its 
rates  only  if  the  adjustment  represents  a 
dollar  amount  equal  to  at  least  1  mill 
(SO.OOl)  per  MMBtu  of  jurisdictional 
sales. 

(c)  Effective  dates.  A  pipeline  must 
file  its  annual  and  quarterly  PGA  filings 
with  the  Commission  to  be  effective  as 
follows: 

Annual  Date:  January  1 — [Quarterly  Dates: 
APR  1.  ftJLY  1,  OCTl] 

AiabamaTennessee  Natural  Gas  Company 
Granite  State  Gas  Transmission.  Inc. 
East  Tennessee  Natural  Gas  Company 
Northern  Natural  Gas  Company 
Sea  Robin  Pipeline  Company 
Tennessee  Gas  Pipeline  Company 

Annual  Date:  February  1 — [Quarterly  Dates: 
MAY  1,  AUG  t  NOV  1] 

Lawrenceberg  Gas  Transmission  Corporation 
National  Fuel  Gas  Supply  Corporation 
Texas  Eastern  Transmission  Corporation 
Texas  Gas  Transmission  Corporation 

Annual  Date:  March  1 — (Quarterly  Dates: 
JUNE  1.  SEPT  1,  DEC  1) 
Algonquin  Gas  Transmission  Company 
Midwestern  Gas  Transmission  Company, 

Southern  Division 
Natural  Gas  Rpeline  Company  of  America 
North  Penn  Gas  Company 
Panhandle  Eastern  Pipe  Line  Company 

Annual  Date:  April  1 — [Quarterly  Dates: 

JULY  1.  OCTl.  JAN  1] 

Arkla  Energy  Resources,  a  Division  of  Arkia, 

Inc. 
Commercial  Pipeline  Company.  Inc. 
!>'idwestem  Gas  Transmission  Company, 

Northern  Division 
Williams  Natural  Gas  Company 
Northwest  Pipline  Corporation 
Southern  Natural  Gas  Company 

Annual  Date:  May  1— (Quarterly  Dates:  AUG 

l.NOVl.FEDl] 

ANR  Pipeline  Company 

Columbia  Gas  Transmission  Corporation 

Florida  Gas  Transmission  Company 

Kentucky-West  Virginia  Gas  Company 

Mice,  Inc. 

Annual  Date:  June  1 — [Quarterly  Dates:  SEPT 
1.  DECl.MARl] 

Consolidated  Gas  Transmission  Corporation 
Mississippi  River  Transmission  Corporation 
Pacific  Interstate  Transmission  Company 
Valero  Interstate  Transmission  Company 
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Annual  Data;  July  1— [Quailerly  Date*  OCT 

MAN  1.  APR  1) 

Di»tngfl«  ol  K^tMthuMtU  Ct)n>or""'>n 

Kl  Ph80  Natural  Gaj  Company 

Ga»  Gathering  Corporation 

South  CeorRia  National  G««  Company 

Tran8we»»em  Wprline  Company 

Annua!  Date  August  1— IQuarterly  Datcf: 
NOVVFfrHl   MAY  11 
Bayou  Interstate  Pipeline  System 
Tranicontiiiental  (iai  Pipe  Line  Company 
Western  G«»  Interstate  Company 
Wilhston  Basin  Interstate  Pipeline  Company 

Annual  Date:  Septermber  1— (Quarterly 
DateaDECl.MARl.IUNEll  ^^ 

Carnegie  Natural  Gas  Company  1 

Equitable  (ias  Company  ~ 

Locust  Ri<htf  ('"«  Company  *^»ti. 

Mid  Louisiana  (las  Company 
Trunkline  Gas  Company 

Annual  Date:  October  1— ^Q"a^t"^y  Date* 
JANl.  APR  1.^1.1 1 


Colorado  lalenuta  Cm  Cooipany 

Raton  Gaa  TranamlaatoB  Coinp*ny 

Reliance  PipeUne  Company 

Southwest  Gas  Corporation 

rmled  G««  I'lpeUne  Company 

Weal  TaJUM  Gas.  Inc. 

Annual  Date  NovM»ber  1— !Q»arter»y  Da«e« 

FEBl.  MAY!.  AUCll 

RdStem  Shore  Natural  Gas  Conrparry 

(;reat  Lakes  Cat  Trsnamismon  Company 

Inter  Ctty  Minnesfoa  Pipeline.  Ltd,  Inc. 

Taxas  Gas  Prpe  Line  Corporation 

Valley  Gas  Trsn«mls»ion.  Inc. 

Annual  Dale.  December  1— {Quarterly  Date*; 

MARLIUNEI.  SEPTll 

KN  Energy.  Incorpofated 

[.ouisiana-Navada  Traosit  C*>mpany 

Mountain  Fuel  Resuarces.  Inc. 

Westem  Transnuaauia  CorpofaUua 


S1S4.3M    AnmmI  POA  Mno. 

(a)  FUiofi  requirements.  The  annual 
filing  must  be  filed  with  the  CononuMKJO 
and  postad  inder  I  lM.ie  of  this 
chapter  at  least  60  day*  before  a 
pipelme's  pcopoaed  annnal  effectire 
date,  aa  establiahed  under  1 154.a04<c) 
of  this  part.  Al  the  same  tinae,  the 
pipeline  must  serve  Its  jurisdictional 
customers  and  interested  state 
commissions  with  a  copy  of  the  filing. 
The  copy  of  the  filing  served  on  the 
jurisdictronal  customers  and  interested 
state  commissKjns  must  be  in  the  hard 
copy  format  set  forth  in  Exhibit  C  of  the 
FERC  Form  Na  542-4»GA  unless 
othenrise  agreed  to  by  jurisdictional 
customers  ud  interested  state 
commissions.  The  filing  m»ist  contain: 

(1)  Tariff  sheets  that  conform  to  both 
the  format  specified  in  i  154J3(d)  of  this 
chapter  and  the  following  format 


NOTICE  Of  Purchase  Gas  Goer  Adjustment  Rate  Cmanm 


RaM  scMd. 


CuR.ad|. 


Cun 


^IZL 


Such  ■« 


QKti\ 


EMmMd  Mng.  eo*  ol  »■  *.  !■«  «»«»*«»  TOA  WW  Curr^  mmr^md  mrnmi.  zam  <*  ^  ^ 


IPQA  >ais  cwnnSir  tmng  ciwvKft  tXJCX 


.  n»  b«.  <«««..«- -te3««  «»<».«.-*•- Cor™n,---v -x:*i*-g  M-*--*  "(^^ 


(2)  A  repoii  containing  detailed 
computations  which  clearly  show  the 
denvation  of  the  current  adjustment  and 
a  surcharge  rate  to  be  applied  to  a 
pipelines  effective  rates 

(i)  The  fonnat  in  which  this  irpoii 
must  be  submitted  and  the  information 
that  the  report  must  contain  are  set  forth 
in  FERC  Form  No  542-PCA.  Purchased 
Gas  Adjustment  (PGA)  Filing,  available 
al  the  Commission's  Division  of  Public 
Information.  825  North  Capitol  Street 
NE..  Washington.  DC  20428. 

(ii)  All  data  or  summanes  in  the  filing 
reflecting  the  books  of  account  must  be 
supported  by  accounting  working 
papers.  includinR  reconciling  schedules, 
which  may  be  verified  easily.  All 
statements,  schedules,  and  working 
papers  must  be  prepared  in  accordance 
with  the  classifications  provided  in  the 
Uniform  System  of  Accounts.  Up<3n 
request  by  the  Commission  staff  a 
pipeline  must  make  available  all 
working  papers  for  staff  examination. 
All  working  papers  must  be  indexed  and 
cross-referenced  to  the  filing;  and 

(3)  Any  changes  to  an  intracompany 
operating  statement  for  all  gas  produced 
by  a  pipeline,  as  defined  in  \  270.203(b) 
of  this  chapter,  on  file  with  the 
Commission. 

(b)  Treatment  of  change  m  coat  of  gas 
from  various  types  of  suppliers.  Except 
as  provided  in  \  154.304(b)  of  this  part  a 
pipeline  must  apply  changes  in  the  cost 
of  purchased  gas  to  its  base  tariff  rates 
in  the  following  manner 


(1)  Suppher  rate  changes  must  be 
applied  either  as  billed  to  a  pipeline's 
two  part  rates  or  applied  to  a  pipeline's 
volumetnc  rates  consistent  with  the 
pipelines  one-part  rate  design. 

(2)  Imported  natural  gas  rate  changes 
must  be  applied  to  a  pipeline's  rates 
consistent  with  the  Commission's  rate 
design  precedents. 

(c)  Projecljng  purchased  gas  costs  to 
determine  the  current  ad/uslment — (1) 
Mt'thod  forproiecUng  cost  of  purcJiased 
gas.  A  pipeline  must  protect  its 
purchased  gas  coats  based  on. 

(i)  The  best  estimate  of  the  quantities 
of  natural  gas  a  pipeline  expecU  to 
purchase  and  to  receive  m  noncurrenl 
exchange  transactions  dunng  the  three 
months  beginning  on  the  effective  date 
of  the  PGA, 

(ii)  The  rate  as  of  the  effective  date  of 
the  PGA,  for  each  projected  purchase 
and  nonconcurrent  exchange  receipt  of 
natural  gas.  However,  if  such  rate 
cannot  be  determined,  the  rate  used  for 
the  projection  must  be  the  rate  in  effect 
before  the  PGA  effective  date.  The  rate 
may  be  adjusted,  if  applicable,  by  the 
monthly  ceiling  price  escalations 
allowed  under  the  Natural  Gas  Policy 
Act  of  1978,  and 

(iii)  The  best  estimate  of  quantity  and 
cost  ad|U8tments  for  storage  mjecUons 
and  withdrawals. 

(2)  Limitation  on  protecting  cost  of 
purchased  gas.  A  pipeline  may  only 
project  its  purchased  gas  costs  based  on 


gas  supply  attached  to  Its  system  as  of 
the  effective  date  of  the  PGA. 

(3)  Estimated  sales  quantities.  If  a 
pipeline  uses  the  unit-of-sales 
methodology,  the  pipelme's  estimated 
sales  volumes  will  be  the  pipelme's 
estimate  of  the  volumes  of  natural  gas 
the  pipeline  expects  to  sell  during  the 
three  months  bipginning  on  the  effective 
date  of  the  PGA. 

(d)  Computing  the  surcharge  rate.  A 
pipeline  must  compute  a  surcharge  rate 
to  amortize  a  surcharge  balance 
determined  under  paragraph  (e)  of  this 
section.  To  compute  a  surcharge  rate, 
the  surcharge  balance  must  be  divided 
by  the  pipelme's  estimated  sales 
volumes  for  the  12  month  period 
beginning  on  the  annual  PGA  effective 
date.  The  resultmg  surcharge  rate  will 
be  in  effect  for  the  12-month  period 
beginning  on  the  annual  PGA  effective 
date. 

(e)  Surcharge  balance.  Subject  to  the 
conditions  In  paragraph  (f)  this  section 
and  55  154.306  and  154. 307  of  this  part, 
the  balance  for  determining  the 
surcharge  includes: 

(1)  The  balances  accumulated  in  the 
current  deferral  subaccount  of  Account 
No.  191  during  the  deferral  period,  as 
detemuned  m  paragraph  (g)  of  this 
section;  and 

(2)  Any  other  costs  the  Commission 
allows  a  pipelme  to  include  m  the 
surcharge  balance. 


(f)  Unpaid  accrual  restrictions.  (1)  In 
each  annual  PGA  filing,  a  pipeline  must 
include  a  listing  of  each  unpaid  accrual 
of  purchased  gas  costs  which  remains 
unpaid  for  three  or  more  years  from  the 
month  the  cost  was  originally 
recognized  in  the  pipeline's  books  and 
records.  The  pipeline  must  include  a 
specific  descripbon  of  the  circumstances 
which  resulted  in  each  unpaid  accrual 
listed.  The  pipeline  must  obtain  the 
Commission's  approval  to  continue  the 
recognition  of  the  unpaid  accruals  gas  a 
purchased  as  cost 

(2)  If  the  Commission  does  not 
approve  the  continued  recognition  of 
any  unpaid  accruals  described  In 
paragraph  (0(1)  of  this  secbon  as 
purchased  gas  costs,  the  amounts  must 
be  credited  to  the  refund  subaccount  of 
Account  No.  191  as  specified  by  the 
Commission  order. 

(g)  Balances  m  the  current  deferral 
subaccount  in  Account  No.  191.  The 
accumulated  subaccount  balances  of 
Account  No.  191  may  include: 

(1)  Monthly  deferrals  of  under-  or 
overrecovered  gas  costs  computed  under 
paragraph  (g)(1)  (i)  or  (ii)  of  this  section. 
as  applicable. 

(i)  If  the  unit-of-purchase  methodology 
is  adopted,  monthly  deferrals  are  the 
sum  of  the  amounts  determined  by 
multiplying  the  difference  between  (A) 
and  (B)  by  (C)  where: 

(A)  Is  the  applicable  effective  base 
cost  of  gas  rate  plus  the  cumulative 
current  adjustment  rate  in  effect 

(B)  Is  the  actual  monthly  unit  cost  of 
gas  purchased;  and 

(C)  Is  the  monthly  guantity  of  gas 
purchased  and  prorated  to  the  current 
adjustment  rate  in  effect  during  the 
month. 

(D)  The  actual  unit  cost  of  gas 
purchased  is  derived  by  dividing  the 
sum  of  the  total  actual  monthly  cost  of 
gas  purchased  determined  in  paragraph 
(g)(l)(iii)  of  this  section  and  the 
adjustments  determined  in  paragraph 
(g)(2)  of  this  section,  by  the  i^lated 
purchase  volumes. 

(ii)  If  the  unit-of-sales  methodology  is 
adopted,  the  monthly  deferrals  are  the 
amounts  determined  by  taking  the 
difference  between  (A)  and  (B)  where: 

(A)  Is  the  total  actual  monthly  cost  of 
gas  purchased  as  determined  under 
paragraph  (g)(l)(iii)  of  this  section,  and 

(B)  Is  the  projected  unit  cost  of 
purchased  gas,  determined  under 
paragraph  (c)  of  this  section,  that  is 
recovered  through  the  base  cost  of  gas 
rate  plus  the  cumulative  ciurent 
adjustment  rate,  multiplied  by  the  actual 
quantities  of  gas  sold  imder  each  ciurent 
adjustment  rate  in  effect  during  the 
month. 


(iii)  Actual  cost  of  gas  purchased.  The 
actual  cost  of  gas  purchased  used  to 
calculate  the  monthy  deferrals  of  under- 
or  overrecovered  purchased  gas  costs 
are  the  purchased  gas  costs,  as  defined 
in  5  154.302(j}  of  this  part  as  adjusted 
for  exchange  transactions  and 
transportation  imbalances  under 
paragraph  (j)  of  this  section.  The  actual 
cost  of  gas  purchased  under  paragraph 
(g)(l](iii}  of  this  section  must  be 
attributable  to  gas  quantities  purchased 
and  received  in  a  month,  that  are  paid 
for  or  are  for  amounts  known  within  60 
days  of  the  end  of  the  month  in  which 
the  purchases  were  made  and  received 
that  have  not  yet  been  paid. 

(2)  Adjustments  to  a  prior  month's 
actual  cost  of  gas  purchased  as 
determined  under  this  paragraph. 

(3)  Transfers  of  any  unamortized 
amounts  remaining  in  a  deferral 
subaccoimt  of  Account  No.  191  after  the 
related  siuxharge  amortization  period 
has  expired. 

(4)  Carrying  charges,  determined  in 
paragraph  (h)  of  this  section;  and 

(5)  Transfers  of  any  amounts 
remaining  in  a  refund  subaccount 
determined  under  paragraph  (i)  of  this 
section,  to  be  amortized  as  part  of  the 
surcharge  balance. 

(h)  Carrying  charges — (1)  General 
rule.  A  pipeline  must  compute  carrying 
charges  on  the  Accoimt  No.  191  balance. 
After  computing  carrying  charges,  the 
pipeline  must: 

(i)  Compound  carrying  charges  on  a 
calendar  quarter  basis,  as  specified  in 
5  154.67(c)(2)(iii){B)  of  diis  chapter,  and 

(ii)  Debit  carrying  charges  to  Account 
No.  191  if  the  carrying  charge  base, 
specified  in  paragraph  (h)(3)  of  this 
section,  is  a  debit  (positive)  and  credit 
carrying  charges  to  Account  No.  191  if 
the  carrying  charge  base,  specified  in 
paragraph  (h)(3)  of  this  section  is  a 
credit  (negative). 

(2)  Method.  To  compute  carrying 
charges  a  pipeline  must  multiply  the 
carrying  charge  rate  specified  in 
paragraph  (h)(4)  of  this  section  by  the 
appropriate  carrying  charge  base 
specified  in  paragraph  (h)(3)  of  this 
section. 

(3)  Carrying  charge  base,  (i)  The 
carrying  charge  base  for  the  refund, 
revenue  credits  and  billing  adjustments 
subaccount  will  be  the  prior  month's 
ending  refund  and  revenue  credit 
subaccount  balance  of  Account  No.  191 
adjusted  for  any  applicable  deferred 
income  taxes  recorded  consistent  with 
5  154.303  (c)(3)  of  diis  part. 

(li)  The  carrying  charge  base  for  all 
other  subaccounts  of  Account  No.  191 
will  be  the  prior  month's  ending 
subaccounts'  balances: 

(A)  Reduced  for  unpaid  accruals; 


(B)  Adjusted  for  any  applicable 
deferred  income  taxes  as  recorded  in 
either  Account  No.  283,  or  Account  No. 
190  consistent  with  §  154,303  (c)(3)  of 
this  part. 

(C)  Increased  or  decreased  for 
exchange  transactions  and 
transportation  imbalances  cost 
adjustments,  determined  in  paragraph  (j) 
of  this  section:  and 

(D)  Adjusted  for  the  difference,  if  any. 
between  the  rate  used  for  storage  gas 
and  the  rate  that  would  be  effective  for 
storage  gas  if  a  rolling  weighted  average 
inventory  costing  methodology  had  been 
used. 

(4)  Carrying  charge  rate.  A  pipeline 
must  compute  a  monthly  carr\'ing  charge 
rate  for  carrying  charges  by: 

(i)  Stating  on  an  annual  basis  the 
applicable  calendar  quarterly  rate 
prescribed  in  J  154.67(c)(2)(iii)(A)  of  this 
chapter 

(ii)  Dividing  the  annual  rate  by  365  or 
366.  if  a  leap  year,  to  compute  a  daily 
interest  rate,  expressed  to  the  nearest 
ten-thousandth  of  one  percent:  and 

(iii)  Multiplying  the  daily  rate  by  the 
nimiber  of  days  m  the  applicable  month, 
to  compute  a  monthly  rate,  expressed  to 
the  nearest  ten-thousandth  of  one 
percent. 

(i)  Refunds — (1)  General  rule.  A 
pipeline  that  elects  a  PGA  clause  under 
J  154.303  of  this  subpart  must  retiim  to 
its  jurisdictional  customers  the 
jurisdictional  portion,  as  determined 
under  the  pipeline's  FERC  gas  tariff,  of 
all  refunds  or  revenue  credits,  including 
billing  adjustments  under  5  270.101(e) 
and  5  273.302  of  this  chapter,  and  of  all 
interest  computed  on  these  amounts 
received  from  its  suppliers  for  the 
pipeline's  purchases  of  natural  gas.  The 
pipeline  must  return  these  amounts  to  its 
jurisdictional  customers  by: 

(i)  Crediting  to  a  separately  identified 
refund  subaccount  of  Account  No.  191 
the  jurisdictional  portion  of  all  refimds, 
revenue  credits,  the  related  interest 
received,  and  carrying  charges 
computed  under  paragraph  (h)  of  this 
section  during  a  deferral  period; 

(ii)  Disbursing  to  its  jurisdictional 
customers  in  cash  the  total  amount 
credited  to  the  refund  subaccount  when 
the  total  refund  subaccount  balance 
reaches  the  lesser  of: 

(A)  $2  million,  or 

(B)  1  cent  per  MMBtu  of  the  pipeline's 
most  recently  available  12  months  of 
actual  jurisdictional  sales. 

(iii)  The  disbursement  must  be  made 
by  the  pipeline  within  30  days  of  receipt 
of  refund  or  revenue  credit  which  causes 
the  refund  subaccount  balance  to  reach 
the  level  stated  in  paragraph  (i}(l)(ii)  (A) 
or  (B)  of  this  paragraph. 
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(2)  Disbursement  calculation.  The 
pipeline  must  delennine  each 
jurisdictional  customer's  share  of  the 
cash  disbursement  by  taking  the  ratio  of 
that  customer's  latest  12  months  of 
purchases  from  the  pipeline,  as  of  the 
date  the  level  in  paragraph  (i)(l)(ii)  (A) 
or  (B)  of  this  section  is  reached,  to  the 
pipeline's  jurisdictional  sales  for  the 
same  12-month  period  and  multiplying 
the  ratio  by  the  total  amount  to  be 
disbursed. 

(3)  Debiting  refund  subaccount.  For 
any  amounts  disbursed  in  cash,  the 
pipeline  must  debit  the  refund 
subaccount  of  Account  No.  191.  If  there 
is  a  balance  of  refunds,  revenue  credits, 
and  associated  carrying  charges 
remaining  in  the  refund  subaccount  at 
the  end  of  a  deferral  period,  the  pipeline 
must  either 

(i)  Disburse  the  amounts  in  cash  in  the 
manner  described  in  paragraphs  (h)(1) 
and  (2)  of  this  section,  or 

(ii)  Transfer  the  amounts  to  the 
current  deferral  subaccount  balance  to 
be  amortized  as  part  of  the  surcharge 
balance  determined  under  paragraphs 
(e)  and  (g)  of  this  section. 

(4)  Refund  report.  When  a  pipeline 
files  its  annual  PGA  filing,  the  pipeline 
must  also  file  a  report  with  the 
Commission  showing  all  computations 
of  the  refunds,  revenue  credits,  and 
associated  carrying  charges  disbursed  in 
cash  during  the  applicable  deferral 
period. 

(j)  Exchange  transactions  and 
transportation  imbalances.^!]  General 
rule.  If  a  pipeline  elects  a  unit-of-sales 
methodology,  it  must  assign  a  cost  to  its 
exchange  transactions  and 
transportation  imbalances  by: 

(i)  Adjusting  the  purchase  quantities 
for  each  month  of  a  deferral  period  by 
adding  the  exchange-in  quantities  for 
the  month  and  subtracting  the  exchange- 
out  quantities  for  the  month;  and 

(ii)  Adjusting  the  purchased  gas  costs 
for  each  month  of  a  deferral  period  by 
adding  the  costs  assigned  to  the  month's 
exchange-in  quantities  and  subtracting 
the  costs  assigned  to  the  month's 
exchange-out  quantities. 

(2)  Assigning  costs.  For  purposes  of 
assigning  costs  to  the  monthly 
exchange-in  or  exchange-out  quantities, 
a  pipeline  must  use  the  weighted 
average  cost  of  gas  ( WACOG)  for  the 
monthly  cost  of  gas  purchased,  as  that 
term  is  defined  in  J  154.302(j)  of  this 
part,  exclusive  of  gas  costs  under 

5  154.302(j)(7)  and  (11).  and  adjustments 
for  withdrawals  from  and  injections  to 
storage. 

(3)  Adjustment.  The  pipeline  must  use 
the  first  exchange-out  quantities  or 
exchange-in  quantities  of  the  current 
month  to  offset  any  net  exchange 


imbalance  that  occurred  in  a 
prior  month.  If  the  cumulative  imbalance 
at  the  end  of  the  month  was  net 
exchange-in.  the  pipeline  must  balance 
with  the  first  exchange-out  quantities 
given  by  the  pipeline.  If  the  cumulative 
imbalance  at  the  end  of  the  month  was 
net  exchange-out.  the  pipeline  must 
balance  with  the  first  exchange-in 
quantities  received  by  the  pipeline.  The 
pipeline  must  assign  the  prior  month's 
WACOG  to  the  current  month's 
balancing  quantities.  If  the  pipeline  is 
unable  to  offset  the  prior  month's 
exchange  imbalances  with  a  current 
month's  exchange  quantities,  it 
must  carry  the  imbalance  forward 
through  the  deferral  period  until 
balancing  occurs.  The  pipeline  must 
assign  to  each  month's  balancing 
quantities  the  WACOG  of  the  month 
when  the  imbalance  occurred  until 
balancing  is  achieved.  The  pipeline  must 
assign  the  current  month's  WACOG  to 
any  quantities  not  used  to  offset  a  prior 
month's  exchange  imbalance. 

S  1S4.306     AasAMment  of  past 
pertormanc*. 

(a)  General  rule.  (1)  Prior  Commission 
approval  is  required  for  a  pipeline  to 
recover  through  a  surcharge  its  actual 
purchased  gas  costs  (determined  in 
paragraph  (d)  of  this  section)  that 
exceed  its  computed  projected 
purchased  gas  costs  (determined  in 
paragraph  (e)  of  this  section)  for  each 
test  interval  (described  in  paragraph  (b) 
of  this  section)  by  two-percent. 

(2)  A  pipeline  must  determine  the 
amount  of  gas  costs  which  requires 
specific  Commission  approval  for 
surcharge  recovery  under  paragraph  (c) 
of  this  section. 

(3)  If  the  Commission  denies  a 
pipeline  recovery  of  any  underrecovered 
purchased  gas  costs  as  a  result  of  this 
section,  then  the  amounts  denied 
recovery  must  be  credited  to  Account 
No.  191  and  charged  to  Account  No. 
426.5,  "Other  Deductions." 

(b)  Test  Intervals.  The  pipeline  must 
divide  the  deferral  period  into  four  test 
intervals^  The  first  interval  is  the  first 
four  months  of  the  deferral  penod  The 
second  test  interval  is  the  three  months 
following  the  first  interval.  The  third 
interval  is  the  three  months  following 
the  second  interval.  The  fourth  interval 
is  the  remaining  two  months  of  the 
deferral  period. 

(c)  Gas  Costs  Requiring  Specific 
Approval  for  Surcharge  Recovery.  The 
amount  of  gas  costs  which  require 
specific  approval  by  the  Commission  for 
surcharge  recovery  is  the  difference 
obtained  by  subtracting  (1)  from  (2) 
where. 


(1)  Is  the  actual  cost  of  gas  purchased 
in  a  test  interval  determined  in 
paragraph  (d)  of  this  section:  and 

(2)  Is  the  test  amount  determined  by 
multiplying  the  computed  projected  gas 
costs  determined  in  paragraph  (e)  of  this 
section,  by  1.02. 

(d)  Actual  cost  of  gas  purchased.  The 
actual  cost  of  gas  purchased  is  the 
monthly  amounts  determined  in 

S  154.305(g)(1)  of  this  part  for  the  gas 
purchased  in  the  test  interval; 

(1)  Less  adjustments  for  exchange 
transactions  and  transportation 
imbalances;  and 

(2)  Including  only  the  gas  cost 
components  that  were  used  to  compute 
the  projected  average  cost  of  gas  that  is 
compared  in  a  test  interval. 

(e)  Computed  projected  cost  of  gas.  A 
pipeline  must  calculate  its  computed 
projected  gas  costs  by  multiplying: 

(1 )  The  volumes  of  natural  gas 
purchased  and/or  received  during  a 
PGA  effective  period  within  a  test 
interval  by; 

(2)  A  projected  average  rate  derived 
by  dividing  the  projected  purchased  cost 
of  gas  used  to  calculate  a  current 
adjustment  for  a  PGA  effective  period 
by  the  related  volumes  of  natural  gas 
the  pipeline  projects  to  purchase  during 
a  PGA  effective  period. 

}  1 54.307     Attlllatwl  enUtles  test 

(a)  Categories  of  gas.  For  purposes  of 
applying  the  affiliated  entities  test,  the 
following  categories  of  gas  are 
established: 

(1)  Gas  produced  in  the  Permian  Basin 
which  is  subject  to  a  maximum  lawful 
ceiling  price  under  sections  104, 106(a), 
or  109  of  the  NGPA. 

(2)  All  other  gas  produced  in  the 
Permian  Basin. 

(3)  Gas  produced  in  Southern 
Louisiana.  Mississippi.  Alabama,  and 
the  Texas  Gulf  Coast  which  is  subject  to 
a  maximum  lawful  ceiling  price  under 
sections  104. 106(a).  or  109  of  the  NGPA. 

(4)  All  other  gas  produced  in  Southern 
Louisiana.  Mississippi.  Alabama,  and 
the  Texas  Gulf  Coast. 

(5)  Gas  produced  in  Arkansas. 
Oklahoma.  Kansas.  North  Louisiana, 
and  Texas  other  than  the  Gulf  Coast 
which  is  subject  to  a  maximum  lawful 
ceiling  pnce  under  sections  104.  106(a). 
or  109  of  the  NGPA. 

(6)  All  other  gas  produced  in 
Oklahoma.  Kansas,  North  Louisiana  and 
Texas  other  than  the  Gulf  Coast. 

(7)  Gas  produced  in  the  Appalachian- 
Illinois  Biisin  which  is  subiecl  to  a 
maximum  lawful  ceiling  price  under 
sections  104, 106(a).  or  109  of  the  NGPA- 

18)  All  other  gas  produced  in  the 
Appalachian-Illinois  Basin 


(9)  Gas  produced  in  the  Rocky 
Mountains  which  is  subject  to  a 
maximum  lawful  ceiling  price  under 
sections  104. 106(a),  or  109  of  the  NGPA. 

(10)  All  other  gas  produced  in  the 
Rocky  Mountains. 

(b)  Pipelines  that  purchase  natural  gas 
that  qualifies  as  a  "first  sale"  under 
section  2  of  the  Natural  Gas  Pohcy  Act 
of  1978  must  submit  schedule  Al(2), 
Monthly  Gas  Purchases  Record  within 
60  days  of  the  first  day  of  the  purchase 
month  for  which  the  pipeline  is 
reporting. 

(c)  Computation  of  average  prices.  For 
each  of  the  categories  of  gas  established 
in  paragraph  (a)  of  this  section,  the 
pipeline  must  compute: 

(1)  The  weighted  average  price  per 
MMBtu  paid  by  all  pipelines  to  non- 
affiliates  in  transactions  during  the 
deferral  period  for  gas  in  the  category  in 
question  purchased  in  first  sales,  and 

(2)  The  weighted  average  price  per 
MMBtu  paid  by  the  pipeline,  during  the 
deferral  period,  for  gas  in  the  category  in 
question  purchased  from  its  affiliates 
and  Its  production  division  in  first  sales. 

(i)  In  making  these  computations,  the 
pipeline  must  use  the  unadjusted  data 
reported  under  Schedule  Al{2)  of  FERC 
Form  No.  542-PGA,  Monthly  Actual  Gas 
Purchases  Record. 

(li)  To  the  extent  any  necessary  data 
are  unavailable  when  the  pipeline  must 
make  its  Annual  PGA  under  S  lS4.304(c) 
of  this  part,  the  pipeline  may  estimate 
the  unavailable  data. 

(d)  Computation  of  overpayments.  For 
each  category  of  gas  in  which  the 
average  price  determined  in  paragraph 
(b)(2)  of  this  section  is  higher  than  the 
average  price  determined  in  paragraph 
(b)(1)  of  this  section,  the  pipeline  shall 
multiply: 

(1)  The  quantity  of  gas,  expressed  in 
MMBtu,  in  that  category  which  the 
pipeline  purchased  from  its  affiliates 
and  its  production  division  during  a 
deferral  period,  by 

(2)  The  differences  between  the 
average  prices  determined  in  paragraphs 
(b)  (1)  and  (2)  of  this  section  for  that 
category  of  gas. 

(e)  Subtraction  from  surcharge 
balance.  (1)  The  pipeline  must  subtract 
from  its  surcharge  balance  under 

§  154.305(e)  of  this  part  the  sum  of  the 
amounts  determined  under  paragraph 
(d)  of  this  section. 

(2)  If  the  Commission  denies  a 
pipeline  recovery  of  any  purchased  gas 
costs  as  a  result  of  this  section,  then  the 
amounts  denied  recovery  must  be 
credited  to  Account  No.  191  and  charged 
to  Account  No.  428.5.  "Other 
Deductions." 

(f)  Adjustment  to  subtraction.  Within 
thirty  days  after  the  annual  PGA  filing. 


the  pipeline  must  adjust  the  subtrachon 
from  the  surcharge  balance  determined 
under  this  section  to  reflect  relevant 
data  reported  under  Schedule  A(l)(2)  of 
FERC  Form  No.  542-PGA  which 
becomes  available  to  the  pipeline  after 
the  Annual  PGA  filing. 

§  1 54.308    Quarterly  PGA  filing. 

(a)  Filing  requirements.  The  quarterly 
filing  must  be  filed  with  the  Commission 
and  posted  under  {  154.16  of  this 
chapter  at  least  30  days  before  a 
pipeline's  proposed  quarterly  effective 
date,  estabhshed  under  {  154.304(c)  of 
this  part  At  the  same  time,  the  pipeline 


must  serve  its  jurisdictional  customers 
and  interested  state  commissions  with  a 
copy  of  the  quarterly  filing,  The  copy  of 
the  filing  served  on  the  jurisdictional 
customers  and  interested  state 
commissions  must  be  m  the  hardcopy 
format  set  forth  in  Exhibit  C  of  the  FERC 
Form  No.  542-PGA  unless  otherwise 
agreed  to  by  the  jurisdictional  customers 
and  interested  state  commissions. 

(b)  Contents  of  the  filing.  The  pipeline 
must  file: 

(1)  Tariff  sheets  that  conform  to  both 
the  format  specified  in  %  154.33(d)  of  this 
chapter  and  the  following  format 


Notice  of  Purchase  Gas  Cost  Adjustmentt  Rate  Change 


Rat* 

sched. 


Base 
nsrtff 
rate  ■ 


Curr  ad).      Cum.  acfl. 


Surch. 
adj. 


GRI  8(fl.      Other  a^.        Total 


Esnmated  average  cost  of  gas  m  last  scheduled  PGA  $X.XX 

Current  estimated  average  cost  of  gas  m  latest  PGA  (rate  currently  t>eing  charged)  SX.XX 

'  The  base  tanff  rate  a  the  effective  rale  on  file  wrth  the  Commissjon.  excitxlirig  ad^stments 
approved  t>y  the  Convrussioa 


(2)  A  report  containing  detailed 
computations  which  clearly  show  the 
derivation  of  the  current  adjustment  to 
be  applied  to  a  pipeline's  effective  rates. 
The  format  in  which  this  report  must  be 
submitted  and  the  information  that  the 
report  must  contain  are  set  forth  in 
FERC  Form  No.  542-PGA.  Purchased 
Gas  Adjustment  (PGA)  Filing,  available 
at  the  Commission's  Division  of  PubHc 
Information,  825  North  Capitol  Street 
NE..  Washington.  DC  20428. 

(c)  Current  adjustment  A  pipeline 
must  compute  a  current  adjustment  for 
the  quarterly  filing  in  the  manner 
described  in  S  154.305(c)  of  this  part  A 
pipeline  must  not  make  an  adjustment  to 
the  surcharge  rate  in  effect  until  the 
pipeline's  next  scheduled  annual  PGA 
filing. 

(d)  Challenges  to  quarterly  filing. 
Objections  to  a  pipeline's  purchasing 
practices  reflected  in  a  quarterly  PGA 
filing  will  not  be  considered  by  the 
Commission  at  the  time  of  the  quarterly 
filing  and  must  be  raised  at  the  time  of 
the  pipeline's  next  scheduled  annual 
PGA  filing.  Mathematical,  typographical 
or  accounting  errors  that  affect  the 
correct  computation  of  a  current 
adjustment  in  a  quarterly  PGA  filing 
may  be  challenged  when  a  pipeline  files 
the  quarterly  filing. 

§154.309    Interim  acqustrnwrt  fMt>o. 

(a)  General  rule.  A  pipeline  may  elect 
a  PGA  clause  under  S  154.303  of  this 


subpart  that  allows  it  to  file  interim 
adjustments  to  its  base  tariff  rate(s)  in 
addition  to  annual  and  quarterly  PGA 
filings  under  §{  154.305  and  154.306  of 
this  subpart,  subject  to  the  conditions 
specified  in  this  section. 

(b)  Interim  adjustment  rate  change.  (1) 
A  pipeline  must  only  file  an  interim  rate 
adjustment  based  on  a  projected 
average  cost  of  purchased  gas  that  is 
less  than  the  projected  average  cost  of 
gas  reflected  in  its  last  scheduled  PGA 
filing.  An  interim  adjustment  rate 
change  must  only  reflect  known  and 
measurable  changes  to  the  cost  of  gas 
established  in  a  pipeline's  last 
scheduled  PGA  filing. 

(2)  Known  and  measurable  changes  to 
the  cost  of  gas  as  used  in  this  section  are 
those  changes  in  costs  that  a  pipeline 
has  a  reasonable  basis  for  assuming  will 
actually  occur. 

(c)  Filing  and  notice  requirements.  (1) 
A  pipeline  must  file  an  interim 
adjustment  with  the  Commission  and 
post  It  as  required  by  S  154.16  of  this 
chapter  at  least  24  hours  before  the 
effective  date  of  the  proposed  mterim 
adjustment  At  the  same  time  the 
pipeline  files  with  the  Commission.  i1 
must  serve  its  jurisdictional  customers 
and  interested  state  commissions  with  a 
copy  of  the  filing. 

(2)  The  filing.  The  pipeline  mist  file: 
(i)  Tariff  sheets  that  conform  to  both 
the  format  specified  in  §  154.33(d)  of  this 
chapter  and  the  following  format 
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Notice  of  Purchase  Gas  Cost  Adjustment  Rate  Change 


Rate  sched 


Baae 
Tan« 
rate  ' 


CUTT. 

adj 


Cum. 
adj. 


Surch. 
adj. 


GRI 
•di- 


Other 
ad|. 


Total 


Estimated  avenge  coat  of  gas  in  last  scheduled  PGA  SXXK  ^.,„^.  .v  vv 

Cufrent  estimated  avenge  cost  oi  gas  m  latest  PGA  (rate  curentty  be>ng  charged   $X  XX 

>  The  base  tariff  rate  «  the  effective  rate  on  file  with  the  Commmwn.  excluding  ad|ustrT>ents 
approved  by  the  CommtssKxi. 


(ii)  A  summary  sheet  showing  the 
changes  in  purchased  gas  cost  reflected 
in  the  interim  adjustment.  A  suggested 
format  for  the  summary  sheet  is  shown 
in  FERC  Form  No.  542-PCA.  Purchased 
Gas  Adjustment  (PGA)  Filing,  available 
at  the  Commission's  Division  of  Public 
Information,  825  North  Capitol  Street. 
NE..  Washington.  DC  20428.  The 
summary  sheet  must  contain  sufficient 
detail  to  clearly  show  the  derivation  of 
the  interim  adjustment  to  be  applied  to 
the  pipeline's  existing  rates. 

(d)  Challenges  to  interim  adjustment 
filing.  Objections  a  pipeline's  purchasing 
practices  reflected  in  an  interim 
adjustment  filing  will  not  be  considered 
by  the  Commission  at  the  time  of  the 
interim  adjustment  filing  and  must  be 
raised  at  the  time  of  the  pipeline's  next 
scheduled  annual  PGA  filing. 
Mathematical,  typographical,  or 
accounting  errors  that  affect  the  correct 
computation  of  a  rate  adjustment  in  an 
interim  adjustment  filing  may  be 
challenged  when  a  pipeline  files  the 
interim  Hdjustrnt-nt. 

5  154.310     Transition  rul««. 

(a)  Definitions.  For  purposes  of  this 
section,  "new  PGA  data  "  means  the  first 
day  of  the  first  month  that  begins  at 
least  90  days  after  a  final  rule  in  Docket 
No.  RM86-14-000  is  effective. 

(b)  Filing  requirement.  (1)  Sixty  days 
prior  to  the  new  PGA  date,  a  pipeline 
must  file  tanff  sheets  pursuant  to 

S  154.303  of  this  chapter.  A  pipeline  may 
continue  in  effect  until  the  new  PGA 
date  any  flexible  PGA  tariff  provisions 
that  the  pipeline  already  has  in  effect. 

(2)(i)  A  pipeline  must  file  tariff  sheets 
described  in  paragraph  (b)(2)(ii)  of  this 
section  30  days  prior  to  the  new  PGA 
date  to  be  effective  on  the  new  PGA 
date. 

(ii)  A  pipeline  must  file  tariff  sheets  in 
the  format  specified  in  paragraphs 
(b)(2)(iii)  and  (iv)  of  this  section  that 
contain: 

(A)  An  initial  current  adjustment  rate 
computed  under  paragraph  (c)  of  this 
section,  and 

(B)  A  surcharge  rate  adjustment 
described  in  paragraph  (d)  of  this 
section. 


(iii)  If  the  new  PGA  date  is  also  the 
pipeline's  scheduled  annual  or  quarterly 
PGA  effective  date  under  5  154  304  of 
this  part,  the  tariff  sheet  format  muEt 
conform  to  the  annual  or  quarterly  PGA 
format  specified  in  S  154.305  or  {  154  308 
of  this  part.  The  pipeline  must  submil  a 
detailed  report  in  the  format  and  with 
the  information  set  forth  in  the  FERC 
Form  No.  542-PGA  for  the  annual  or 
quarterly  PGA. 

(iv)  If  the  new  PGA  date  described  in 
paragraph  (b)(1)  of  this  section  is  not  a 
pipeline's  scheduled  annual  or  quarterly 
PGA  effective  date  under  i  154.304  of 
this  part,  the  tariff  sheet  format  must 
conform  to  the  quarterly  PGA  format 
specified  in  S  154.308  of  this  part.  The 
pipeline  must  also  submit  a  detailed 
report  in  the  format  and  with  the 
information  set  forth  in  the  FERC  Form 
No.  542-W;A  for  the  quarterly  PGA. 

(3)  If  a  pipeline  files  tariff  sheets 
pursuant  to  paragraph  (b)(l)(ii)  of  this 
section,  it  must  file  to  eliminate  these 
provisions  from  its  tanff  as  part  of  its 
first  scheduled  PGA  under  8  154  304  of 
this  part  after  the  new  PGA  date. 

(c)  Initial  current  adjustment  rate — (1) 
What  to  file,  (i)  If  a  pipeline's  annual 
PGA  effective  date  is  the  same  as  the 
new  PGA  date,  the  pipeline  must  file  an 
initial  current  adjustment  rate  as 
computed  in  accordance  with  S  154.302 
(m)  or  (n)  and  8  154.305  (b)  and  (c)  of 
this  part,  on  the  date  described  in 
paragraph  (b)(2)(i)  of  this  section. 
(ii)  If  a  pipeline's  quarterly  PGA 
effective  date  is  the  same  as  the  new 
PGA  date,  the  pipeline  must  file  an 
initial  current  adjustment  rate  in 
accordance  with  8  154.302  (m)  or  (n)  and 
8  154.305  (b)  and  (c)  of  this  part,  on  the 
date  described  in  paragraph  (b)(2)(i)  of 
this  section. 

(iii)(A)  If  a  pipeline's  annual  or 
quarterly  PGA  effective  date  is  not  the 
same  as  the  new  PGA  date,  the  pipeline 
must  compute,  for  the  appropriate  time 
period,  an  initial  current  adjustment  rate 
in  accordance  with  8  154.302  (m)  or  (n) 
and  8  154.305  (b)  and  (c)  of  this  part  on 
the  date  described  in  paragraph  (b){2)(i) 
of  this  section. 

(B)  This  rate  is  to  remain  in  effect  only 
until  the  pipeline  files  a  quarterly  or 
annual  PGA  rate,  whichever  is  first. 


(iv)  If  a  pipeline  files  an  interim 
adjustment  rate,  described  in  8  154.309 
of  this  part,  before  it  files  a  quarterly  or 
annual  PGA  filing,  the  projected  average 
cost  of  gas  in  the  infenm  adjustment 
rate  must  be  less  than  the  projected 
average  cost  of  gas  used  to  compute  the 
initial  current  adjustment  described  in 
paragraph  (c)(l)(iii)  of  this  section. 

(d)  Surcharge  rate  adjustment — (1) 
Definitions.  For  purposes  of  this 
paragraph: 

(i)  "New  surcharge  rate  amortization 
period  "  means  the  effective  period  for  a 
new  surcharge  rate  filed  under 
paragraph  (d)(3)(i)  of  this  section; 

(ii)  "Existing  surcharge  rate 
amortization  penod"  means  the 
effective  penod  for  the  surcharge  rate 
included  as  a  part  of  a  pipeline's  last 
PGA  filing  before  the  new  PGA  date. 

(2)  General  rule.  Thirty  days  before 
the  end  of  either  a  new  surcharge  rate 
amortization  penod  under  paragraph 
(d)(3)(i)  of  this  section  or  any  existing 
surcharge  rate  amortization  penod.  a 
pipeline  must  file  a  tanff  sheet  to  be 
effective  when  the  surcharge  rate 
amortization  penod  ends  to  remove 
either  the  new  or  existing  surcharge  rate 
from  its  tariff. 

(3)  New  surcharge  rate  effective  on 
the  new  PGA  date—{i]  New  surcharge 
rate.  If  a  pipeline's  existing  surcharge 
rate  amortization  period  ends  on  the  day 
before  the  new  PGA  date,  the  pipeline 
must  file  a  new  surcharge  rate  to  be 
effective  on  the  new  PGA  date  under  the 
procedures  of  paragraph  (b)(2)(ii)  of  this 
section. 

(ii)  Subsequent  surcharge  rates.  A 
subsequent  surcharge  rate  will  be  filed: 

(A)  With  a  pipeline's  second  annual 
PGA  filing  if  its  first  annual  PGA  filing 
effective  date,  described  in  8  154. 304,  is 
on  the  new  PGA  date,  and  if  the  pipeline 
files  its  new  surcharge  rate  in 
accordance  with  paragraph  (d)(3)(i)  of 
this  section. 

(B)  With  its  first  annual  PGA  filing  if  a 
pipeline's  first  annual  PGA  effective 
date,  descnbed  in  8  154.304  of  this  part, 
is  after  the  end  of  the  new  surcharge 
rate  amortization  period. 

(C)  With  a  pipeline's  second  annual 
PGA  filing  if  Its  first  annual  PGA 
effective  date,  descnbed  in  8  154.304  of 
this  part,  is  during  the  new  surcharge 
rate  amortization  period. 

(4)  Existing  surcharge  continues 
beyond  the  new  PGA  date—{\)  Existing 
surcharge  rate.  If  a  pipeline's  existing 
surcharge  rate  amortization  period  ends 
after  the  new  PGA  date,  the  pipeline 
must  file  and  continue  the  existing 
surcharge  rate  under  the  procedures  of 
paragraph  {b)(2)(ii)  of  this  section. 


(ii)  Subsequent  surcharge  rates.  A 
subsequent  surcharge  rate  will  be  filed: 

(A)  Thirty  days  before  the  end  of  the 
existing  surcharge  rate  amortization 
period,  to  be  effective  on  the  day  after 
the  end  of  the  existing  surcharge  rate 
amortization  period  if  a  pipeline's  first 
annual  PGA  filing  effective  date,  as 
described  in  8  154.304  of  this  part,  is 
during  the  existing  surcharge  rate 
amortization  penod.  The  pipeline  must 
file  its  next  surcharge  rate  with  its 
second  annual  PGA  filing. 

(B)  With  a  pipeline's  first  annual  PGA 
filing  if  its  first  annual  PGA  effective 
date.described  in  8  154.304  of  this  part, 
is  after  the  end  of  the  existing  surcharge 
rate  amortization  period. 

(5)  Length  of  surcharge  rate 
amortization  period,  (i)  The  period  of 
time  a  pipeline  accumulates  deferrals 
(the  deferral  period)  for  the  surcharge 
rates  amortization  periods  under 
paragaphs  (d)(3)(i)  and  (d)(4)(ii)(A)  of 
this  section  will  end  three  months  before 
that  surcharge  rate  amortization  period's 
effective  date. 

(ii)  The  deferred  period  for  all 
surcharge  rates  not  defined  in  paragraph 
(d)(5)(i)  of  this  section  will  end  four 
months  before  that  surcharge  rate 
amortization  period's  effective  date. 

(iii)  Subject  to  paragraph  (d)(6)  of  this 
section,  the  new  surcharge  rate 
amortization  period  will  remain  in  effect 
for  the  same  length  of  time  as  the 
appropriate  deferral  period  defined  in 
paragraphs  (d)(5)(i)  and  (ii)  of  this 
section. 

(6)  Limitation  on  surcharge  rate 
amortization  period  (i)  No  surcharge 
rate  amortization  period  can  exceed  a 
period  of  twelve  months. 

(ii)  Beginning  with  each  pipehne's 
second  annual  PGA  filing  the  surcharge 
rate  amortization  period  will  be  12 
months. 

(7)  Determining  the  surcharge  rate.  A 
pipeline  must  divide  the  dollar  amount 
of  deferrals  accumulated  in  the  current 
8ubaccount(8)  of  Account  No.  191  in  the 
deferral  periods  defined  in  paragraph 
(d)(5)(i)  and  (ii)  of  this  section  by  the 
projected  sales  quantities  of  natutal  gas 
in  the  appropriate  surcharge  rate 
amortization  period. 

(e)  Transition  rule  for  electing  unit-of- 
sales  or  unit-of-purchase  methodology. 
(1)  Subject  to  paragraph  (e)(2)  of  this 
section,  the  tanff  sheets  a  pipeline  files 
under  paragraph  (b)(1)  of  this  section 
must  maintain  the  unit-of-purchase  or 
unit-of-sales  methodology  used  by  the 
pipeline  before  the  effective  date  of  a 
final  rule  in  Docket  No.  RM86-14-000  to 
compute  a  current  adjustment  and 
monthly  deferrals  to  Account  No.  191. 

(2)  When  a  pipeline  files  its  first 
request  for  a  rate  change  under  §  154.63 


of  this  chapter  after  the  new  PGA  date  it 
must  include  with  the  filing: 

(i)  A  restated  average  cost  of 
purchased  gas  in  its  base  tariff  rates 
computed  using  either  the  unit-of- 
purchase  methodology  specified  in 
8  154.302(m)  of  the  unit-of-sales 
rrethodology  specified  in  8  154.  302(n)  of 
this  part  that  the  pipeline  elects  under 
§  154.303(c)(2)(ii)  of  this  part,  and 

(ii)  Revised  tariff  sheets  to  amend  its 
PGA  clause  which  indicate  that  the 
pipeline  has  elected  to  use  either  the 
unit-of-purchase  or  unit-of-sales 
methodology  and  which  state  that  the 
pipeline  will  use  the  same  methodology 
elected  for  computing  both  the  current 
adjustment  under  the  procedures 
specified  in  8  154.302(m)  or  (n)  of  this 
part,  and  for  determining  the  monthly 
deferrals  to  Account  No.  191  under  the 
procedures  specified  in  8  154.305(b)(1)  of 
this  part. 

5.  Section  154.42  is  amended  by 
revising  paragraph  (e)(2)  to  read  as 
follows: 

§  154.42  Pricing  of  certain  gas  produced 
on  Of  after  Decemt>er  1, 1978,  by  pipelir>« 
and  pipeline  affiliates. 

(e)-   •    • 

(2)  Pipeline  rate  proceeding.  The 
interim  "pipeline  rate  proceeding" 
includes  a  proceeding  under  8  154.305, 
154.308,  and  154.309. 

6.  Section  154.52  is  amended  by 
revising  paragraph  (c)  to  read  as 
follows: 

§  154.52    Exception  to  form  and 
composition  of  tariff. 

•  *  •  •  • 

(c)  Purchased  gas  cost  tracking  under 
special  operating  arrangements  filed 
pursuant  to  this  section  shall  conform  to 
the  requirements  set  forth  in  8§  154.301 
through  154.310. 

§  154.63    [Amended] 

Section  154.63  is  amended  in 
paragraphs  (b)(3)  and  (4)  and  in 
Schedule  H(l)-2  of  paragraph  (f)  by 
removing  the  reference  to 
"§  154.38(d)(4)"  and  inserting  in  its  place 
"§  154.303". 

8.  Section  154.206  is  amended  by 
revising  paragraph  (b)(1)  (i)  to  read  as 
follows: 

§  154.206    niing  to  recover  ANGTS 
charges  incurred  prior  to  delivery  of  Alaska 
natural  gas. 

(b)  Terms  and  conditions.  (1)  *  *  * 

(i)  It  may  file  any  such  adjustment  at 
the  same  time  it  files  its  armual 
purchased  gas  adjustment  pursuant  to 
8  154.304  of  this  chapter  and  its 
quarterly  purchased  gas  adjustment 


which  becomes  effective  6  months  from 
the  effective  date  of  the  annual 
purchased  gas  adjustment  pursuant  to 
8  154.308  of  this  chapter.  By  so  doing  the 
shippers  will  file  to  recover  ANGTS 
charges  on  a  semi-annual  basis;  or 

•  *        •        •        • 

9.  Section  154.208  is  amended  by 
revising  paragraph  (b)  (1)  to  read  as 
follows; 

§  154.208    Filir^g  to  tracii  changes  m 
ANGTS  charges. 

•  «         •         *         • 

(b)  •   •   • 

(1)  It  may  coincide  the  proposed 
effective  date  of  such  rate  adjustments 
with  the  proposed  effective  date  of  the 
shipper's  rate  adjustments  for  changes 
in  purchased  gas  costs  ("PGA") 
pursuant  to  88  154.305  or  154.308  of  this 
chapter  designated  in  8  154.206(b)(l)(i); 
or 


:  154.209    (Amended] 

10.  Section  154.209  is  amended  in 
paragraph  (a)(2)  by  removing  the 
reference  to  "8  154.38(d)(4)  (vi)"  and 
inserting  in  its  place  "'8  154.310". 

S  154.212    [Amended] 

11.  Section  154.212  is  amended  by 
removing  the  reference  "8  154.58(d)(4)" 
and  inserting  in  its  place  "J  154.301 
through  8  154.310". 

PART  282— {AMENDED] 

12.  The  authority  citation  for  Part  282 
is  revisesd  to  read  as  follows: 

Authority:  .Natural  Gas  Pohcy  Act  of  1987, 
Pub.  L  95-621.  92  Stat.  3350, 15  U.S.C.  3301- 
3432  (Supp.  V  1981). 

13.  Section  282.501  is  amended  by 
revising  paragraph  (b)  to  read  as 

follows: 

{  282.501    General  rule. 

(b)  Each  interstate  pipeline  shall 
derive  a  reduced  PGA  rate  for  each 
scheduled  PGA  period,  as  provided  in 
§  282.503. 
«         *        *        •        • 

14.  Section  282.503  is  amended  by 
revising  paragraphs  (a)  (1),  (2) 
introductory  text,  and  (2)(i):  (b)(1).  (2)(i), 
(2)(ii)  (3)(i)  and  {3)(iii):  correctly 
designating  (c)(i),  (ii);  introductory  text, 
(A),  (B).  and  (C),  as  (c)(1),  (2) 
introductory  text,  (i),  (ii),  and  (iii) 
respectively,  and  revising  paragraphs 
(c)(1);  and  (d)(1)  and  (2)  to  read  as 
follows: 

§  282.503     PGA  reductloa 

(a)  General  rule.  (1)  An  interstate 
pipeline  company  which  files  purchased 
gas  adjustment  (PGA)  rate  changes  with 
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the  CommisBion  under  authority  of 
§§  154.:i()l  throuxh  1S4.310  nhall.  m  the 
annual  IH.A  filuiK.  proiect  th»'  amount 
whii.h  thi'  pip«imf  will  recover  duruij? 
the  annual  p.-nud  through  uK:rt;nu;nlal 
pricing  sun^harges  (not  indudmg  that 
portion  which  represents  pipeline 
supplier  incremental  pricing  surcharges). 
In  each  scheduled  RJA  filing  the 
pipeline  shall  reduce  its  total  projected 
gas  acquisition  costs  (not  including 
pipeline  supplier  incremental  pricing 
surcharges)  by  the  portion  of  the 
incremental  pricing  surcharges  projected 
for  the  annual  period  which  the  pipeline 
expects  to  recover  during  the  3  month 
period  covered  by  each  scheduled  Pi'.A. 
The  total  projected  gas  acquisition  (ost. 
as  reduced,  shall  be  used  to  derive  the 
pipeline's  PCA  rate  for  the  coming 
quarter  in  the  manner  prescribed  in  the 
pipeline's  effective  PGA  clause. 


(2)  The  amount  which  an  interstate 
pipeline  projetts  it  will  recover  ihmugh 
incremental  pncing  surcharges  during  an 
annual  period  shall  he  the  lesser  of  (i) 
The  costs  subject  to  incremental  pncing. 
as  described  m  paragraphs  (a)  through 
(k)  of  S  2B2.3(n.  which  the  pipehne 
projects  it  will  incur  dunng  the  coming 
annual  period:  or 
•         «         •         •         • 

(b)  Projected  MSAC  of  a  non -exempt 
industrial  boiler  fuel  facility.  ( 1 )  The 
projt-ctnd  MSAC  of  a  non  exempt 
industnal  Iwjiler  fuel  facility  for  a 
coming  annual  period  shall  be 
calculated  by  a  natural  gas  supplier  in 
accordance  with  the  following  formula, 
in  which  the  symbol  "A"  indicates  a 
projection; 


[(At    Ri)V1     +     [(A?-    R2)V] 
1+Ti  1+T2 


((Ai?-Rl2)V 
UT12 


where: 

M  =  Projected  MSAC  of  the  non-exempt 
industrial  boiler  fuel  facility. 

»=  Projected  alternative  fuel  pnce  ceiling  for 
the  non-exempt  industnal  boiler  fuel 
facility,  plus  t.ixfs.  as  determined  in 
accordance  with  pHrH!?r«ph  (bHZ)  of  this 
section. 

K  =  Projected  rate  per  million  Btu's  (exdudins 
any  incremental  pncing  »un;h.irRe|,  plus 
taxes,  at  which  the  non-ex.empt 
Industrial  bniler  fuel  facility  will 
purchase  natuml  gas  as  determined  in 
accordance  with  par  igrsiph  (b)(3)  of  this 
section. 

v=  Projected  volume  of  natural  gas  (at  1.000 
Btu  »  p^r  ruhir  frvitl  that  the  non-exempt 
induntnal  boiler  fuel  facility  will 
purcha»e  frtim  the  natural  «»•  supplier 
and  use  for  boilder  fuel,  as  etiiimaled  for 
each  of  the  months  "l "  through  "12 "  of 
the  annual  period. 

T=  Projected  total  percentage  tax  rate 
reflecting  any  ttate  and  local  taxes 
applicable  to  an  incremental  pricing 
surcharge. 

(2)(i)  As  a  value  fur  '*  '  for  each  of  the 
months  "1"  through  "12"  of  the  coming 
annual  period,  a  natural  gas  supplier 

shall  use  the  niost  recently  estdbh.shed 
alternative  fuel  price  ceiling  applicable 
to  the  facility,  plus  taxes,  unless  the 
supplier  elects  to  estimate  the 
applicable  alternative  fuel  pnce  ceilings 
for  each  of  the  months  of  the  annual 
period.  In  that  case,  the  estimated 


ceilings,  plus  taxes,  may  be  used  as 
values  for  "* ". 

(ii)  If  a  local  distribution  company 

dtsires  assistance  in  estimating 
applicable  alternative  fuel  pnce  ceilings 
for  each  of  the  months  of  the  coming 
annual  period,  the  interstate  pipeline 
which  supplies  the  local  distnlmtion 
company  shall  provide  such  assistance. 

(3)(i)  Lx:aJ  distribution  company.  As 
a  value  for  '\"  for  each  of  the  months 
"1"  through  "12  "  of  the  coming  annual 
period,  a  local  distribution  CA)mpany 
shall  use  its  effective  rate  per  million 
Btu's  at  the  time  of  projection,  plus 
taxes,  but  exclusive  of  any  incremental 
pricing  surcharges,  unless  the  local 
distribution  company  elects  to  adpist 
such  rate  to  reflect  general  rate  changes 
which  it  18  known  will  occur  dunng  the 
annual  penod  under  authonty  of  a  state 
or  local  regulatory  body  If  the  local 
distribution  company  elects  to  adjust  the 
rate,  the  values  used  for  '»"  may  reflett 
the  adjustments  fur  the  months  of  the 
annual  p<!rujd  for  which  the  adjustments 
are  appropn.ite. 

(ii)  Interstate  pipeline.  As  a  value  for 
","  for  each  of  the  months  "l"  through 
'T2"  of  the  coming  armual  p«'nod.  an 
interstate  pipeline  shall  use  its  effective 
contract  rate  per  million  Btu  s  at  the 
time  of  projecbon,  plus  taxes  but 
exclusive  of  any  incremental  pricing 


surcharge*,  unless  the  pipeline  elects  to 
adjust  such  rate  to  reflect  rate  changes 
which  It  18  known  will  occur  during  the 
annual  period. 

(c)-    '   • 

il)  The  volumes  of  natural  gas  (at 
l.CKM  Btu's  per  cubic  feet)  which  the 
customer  estimates  it  will  purchase  from 
the  supplier  dunng  the  coming  annual 
period,  and 
•         •         •        •  .     • 

(d)  Report  Ins; — {1}  Pipelinp  to  request 
information.  fVior  to  the  beginning  of 
each  of  its  annual  penods,  each 
interstate  pipeline  shall  request  that 
each  of  its  sale-for  resale  customers 
report  to  it  the  customer's  projected 
MSAC  m  a  timely  fashion. 

(2)  Pipeline  customt'rs  to  rvport.  Each 
natural  gas  supplier  shall  respond  to  the 
requests  of  interstate  pipelines  for 
projected  MSAC's  for  a  coming  annual 
period  in  a  timely  fashion. 


}  M2.505    (Am«nd«dl 

15  Section  282.505  is  amended  by 
removing  the  refertmce  "5  154.58(d)14)" 
and  inserting  in  its  place  "5  154.305  '. 

16.  Section  282.e01  is  revised  to  read 
as  follows: 

5  282.601     FERC  gaa  tariff  pr ovtatona. 

(a)  Incremental pnanji  surcharge 
provision.  Each  interstate  pipeline  shall 
establish  an  incremental  pncing 
surcharge  provision  in  its  FTJ^C  Gas 
Tanff  The  incremental  pncing 
surcharge  provision  shall  provide  for  the 
passthrough  of  costs  in  accordance  with 
the  requu-ements  of  this  part.  For  those 
interstate  pipeline  companies  who  have 
an  effective  incjemental  pncing 
provision  in  their  FERC  Gas  Tariffs  as  of 
[the  effective  date  of  this  rule]  those 
provisions  must  be  altered  to  conforra  to 
this  S  232.601. 

(b)  fie  vised  PGA  provision.  Each 
interstate  pipeline  shall  revise  its  l*GA 
provisioa  as  established  in  accordance 
with  S  154.303,  to  provide  for  a  reduced 
K;A  rate  in  accordance  with  the 
requirements  of  this  part. 

((  )  Filing  dales.  The  incremental 
pncing  surcharge  provisions  and  revised 
I'GA  provision  shall  be  filed  with  the 
StHiretary.  Federal  Flnergy  Regulatory 
Convnission,  B25  North  Capitol  Street 
NE..  Washington.  DC  2t)426  and  served 
on  all  parties  uxisislent  with  i  154.310. 
The  provisions  shall  beconae  effective 
consistent  with  the  provision  of 
§  154J10,  iinlesa  diaapproved  in  whole 
or  in  part  by  the  Cooinussion. 

1?  Section  282-602  is  anf»er>ded  by 
revising  paragraphs  (a){Z\.  ld)(l).  (2) 
mtrodnctory  text,  the  bejpnoing  phraw 
of  j2)(i)  up  to  the  second  comma,  and  the 


introductory  texts  of  (2](ii)  and  (2)(iii)  to 
read  as  follows: 

{  282.602     Tariff  ahMts. 


(a)  •  •  * 

(2)  Revisions  to  the  tariff  sheets  filed 
pursuant  to  paragraph  (a)(l)(i)  of  this 
section  shall  be  filed  in  accordance  with 
each  interstate  pipeline's  PGA  filing 
schedule  set  forth  in  §  154.304,  as 
necessary  to  revise  the  previously 
effective  tariff  8heet{s).  Revisions  to  the 
tariff  sheet(s)  filed  pursuant  to 
paragraph  (a)(i)(ii)  of  this  section  shall 
be  filed  in  accordance  with  each 
interstate  pipeline's  scheduled  annual 
PGA  filing,  as  necessary  to  revise  the 
previously  effective  tariff  8heet(s). 
*        •        •        •        * 

(d)  *  •  * 

(1)  Tariff  sheets  filed  pursuant  to 
paragraph  (a)  of  this  section  shall  be 
accompanied  by  data,  as  necessary,  to 
show  the  computations  showing  the 
derivation  of  the  reduced  PGA  rate  and 
the  incremental  pricing  surcharge  set 
forth  in  such  tariff  sheets. 

(2)  With  the  filing  of  the  pipeline's 
annual  PGA.  the  pipeline  shall  file  a 
supplement  to  the  statement  of  the 


pipeline's  current  cost  of  purchased  gas 
as  required  by  §154.305. 

(i)  Such  supplement  shall  identify,  for 
the  deferral  period  refiected  in  the 
annual  PGA  filing,  *  *  * 

(ii)  Such  supplement  shall  show  for 
Account  No.  192.1  for  the  deferral  period 
reflected  in  the  annual  PGA  filing: 

(A)  •  •  • 

(iii)  Such  supplement  shall  show  for 
Account  No.  192.2  for  the  deferral  period 
refiected  in  the  annual  PGA  filing: 


PART  375— (AMENDED] 

18.  The  authority  citation  for  Part  375 
continues  to  read  as  follows; 

Authority:  Electric  Consumers  Protection 
Act  of  1986,  Pub.  L  .No.  99-495;  Department  of 
Energy  Organization  Act.  42  U.S.C.  7101-7532, 
Executive  Order  12.009,  3  CFR  Part  1977 
Comp  .  p,  142:  Administrative  Procedure  Act, 
5  L'.S.C.  553:  Federal  Power  Act.  16  U.S.C. 
7791-828C.  as  amended;  Natural  Gas  Act.  15 
U.S.C.  717-71 7w.  as  amended;  .Natural  Gas 
Policy  Art  of  1978.  15  U.S.C.  3301  el  seq  „ 
Public  Utility  Regulatory  Policies  Act  of  1978, 
16  U.S.C.  2601  et.  seq  .  as  amended. 

§  375.307    [An^ended] 

19.  Section  375.307  is  amended  in 
paragraph  {b](l)  to  i^move  the  reference 


"§154.38(d)(4){vi)"  and  inserting  in  its 
place  "§  154.303(e)". 

PART  381— (AMENDED] 

20.  The  authority  citation  for  Part  381 
is  revised  to  read  as  follows: 

Authority;  Department  of  EJiergy 
Organization  Act,  42  US  C.  7101-7352  (1982); 
Executive  Order  12009.  3  CFR  Part  142  (1978); 
Independent  Offices  Appropriations  Act.  31 
U.S.C.  9701  (1982);  Federal  Power  Act,  16 
U.S.C.  791 -828c  (1982);  Public  Utihty 
Regulatory  Policies  Act,  16  U.S.C.  2801-2845 
(1982);  Interstate  Commerce  Act,  49  U.S.C  1- 
27  (1976). 

21.  Section  381.205  is  revised  to  read 
as  follows: 

§  38 1 .205    Pipeltr>«  tariff  fiUrvgs  that  track 
certain  costs. 

The  fees  established  for  tariff  filings 
that  track  costs  are: 

(a)  $1800  for  an  annual  filing  under 
5  154.305; 

(b)  $300  for  a  quarterly  filing  under 
J  154.308; 

(c)  $300  for  an  interim  adjustment 
filing  under  §  154.309;  and 

(d)  $300  for  any  other  tariff  filing  that 
tracks  costs. 

[FR  Doc.  87-11969  Filed  6-2-87;  8:45  am] 
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FEDERAL  ELECTION  COMMISSION 

1 1  CFR  Parts  106.  9001  Through  9007. 
9012.  and  9031  Through  9039 

(Notice  1987-71 

Public  Financing  of  Presidential 
Primary  and  General  Election 
Candidates 

AGENCY:  Federal  Election  Commission. 
ACTION:  Final  rule  and  armouncement  of 
transmittal  of  regulations  to  Congress. 


SUMMARY:  The  Commission  has  revised 
Its  regulations  governing  publicly 
financed  Presidential  candidates.  These 
regulations  will  be  effective  for  the  1988 
elections.  Major  areas  of  change  include 
new  provisions  on  the  use  of  candidate 
credit  cards,  settled  debts,  sources  of 
funds  for  making  repayments,  and 
winding  down  costs.  The  new  rules 
specify  certain  categories  of  committee 
obligations  that  may  not  serve  as  the 
basis  for  receiving  additional  matching 
funds.  They  also  provide  procedures  for 
seeking  rehearing  of  Commission  final 
determinations  and  stays  of  repayment 
determinations  pending  an  appeal. 
Further  information  on  these  and  other 
revisions  is  provided  in  the 
supplementary  information  which 
follows. 

DATE:  Further  action,  including  the 
announcement  of  an  effective  date,  will 
be  taken  after  these  regulations  have 
been  before  Congress  for  30  legislative 
days  pursuant  to  2  U.S.C.  438(d)  and  26 
use,  9009(c)  and  9039(c). 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Susan  E.  Propper,  Assistant  General 
Counsel,  999  E  Street,  NW..  Washington. 
DC  20463,  (202)  378-5690  or  (800)  424- 
9.S30. 

SUPPl-EMENTARY  INFORMATION:  The 

Commission  is  publishing  today  the  final 
text  of  revised  rules  to  govern  the  public 
financing  process  for  Presidential 
primary  and  general  election 
candidates.  A  Notice  of  Proposed 
Rulemaking  was  published  by  the 
Commission  on  August  5, 1986  to  seek 
comment  on  proposed  revisions  to  these 
regulations.  51  FR  28154.  Of  the 
comments  received,  five  addressed  the 
public  financing  proposals.'  In  addition, 
the  Commission  held  a  public  hearing  on 
December  3, 1986  on  the  proposed  rules 
at  which  one  witness  appeared. 

Section  438(d)  of  Title  2.  United  States 
Code,  and  26  U.S.C.  9009(c)  and  9039(c). 


'  The»e  and  -ther  commenU  al»o  addressed  a  set 
of  proposals  in  the  August  S  Notice  concerning  bank 
loans  to  candidates  and  political  committees.  The 
bank  loan  questions  have  now  been  made  the 
subject  of  a  separate  rulemaking  project.  See  52  FR 
2416  (January  22. 1987). 


require  that  any  rule  or  regulation 
prescribed  by  the  Commission  to  carry 
out  the  provisions  of  Titles  2  and  28  of 
the  United  States  Code  be  transmitted  to 
the  Speaker  of  the  House  of 
Representatives  and  the  President  of  the 
St-'nate  30  legislative  days  before  they 
are  finally  promulgated.  These 
regulations  were  transmitted  to 
Congress  on  May  26, 1987. 

Explanation  and  |ustification 

In  the  course  of  this  rulemaking,  the 
Commission  considered  several 
proposals  for  change  that  it  did  not 
ultimately  incorporate  into  the  revised 
rules.  The  most  extensive  of  these 
involved  a  re-examination  of  the  current 
entitlement  and  repayment  processes  for 
Presidential  primary  candidates.  This 
inquiry  was  largely  initiated  by  certain 
comments  received  in  response  to  the 
Notice  of  Proposed  Rulemaking. 
Questions  were  raised  regarding  the 
Commission's  authority  to  limit  post- 
ineligibility  entitlement,  particularly  for 
primary  candidates  who  remain  eligible 
through  the  date  of  nomination.  Other 
issues  included  the  Commission's 
method  of  calculating  repayments  for 
non-qualified  campaign  expenses  that 
remain  unpaid  after  the  candidate's  date 
of  ineligibility  and  whether  certain 
committee  obligations  such  as 
repayments  should  increase  the 
candidate's  entitlement  to  matching 
funds.  These  issues  received  detailed 
consideration  during  this  rulemaking. 
Their  impact  was  contrasted  with  the 
Commission's  present  practice  and 
analyzed  under  the  current  statute  and 
case  law.  Following  this  analysis,  the 
Commission  determined  to  retain  its 
current  entitlement  and  repayment 
systems.  Although  the  Commission 
remains  open  to  suggestions  that  will 
improve  its  administration  of  the 
matching  fund  program  and  ease  the 
burden  of  compliance  for  candidates, 
the  Commission  found  the  present 
practice  to  be  more  consistent  with  the 
spirit  of  the  law  and,  in  some  cases, 
more  streamlined  in  its  application  than 
the  recommendations  offered. 

Two  other  issues  that  were  raised  for 
comment  in  the  Notice  of  Proposed 
Rulemaking  did  not  result  in  new 
regulations.  One  of  these  areas 
concerned  expenditures  made  during  the 
primary  election  period  that  benefit  the 
candidate's  general  election  campaign. 
The  Commission  determined  not  to  add 
new  regulations  on  this  point,  because 
the  existing  law  and  regulations  are 
sufficient  to  support  Commisssion  action 
in  an  appropriate  case. 

The  second  point  involved  the 
potential  impact  of  changes  in  primary 
dates  in  the  1988  election  cycle  on  the 


application  of  the  10%  and  20<'6  rules. 
See  11  CFR  9033.5  and  9033.8.  While 
these  date  changes  could  affect  the 
continued  funding  of  certain  primary 
candidates,  the  Commission  felt  that  a 
new  rule  may  require  legislative  action. 
Therefore,  the  Commission  will  continue 
to  apply  the  10%  and  20%  rules  in  their 
current  form. 

One  general  change  was  made 
throughout  these  regulations.  All  time 
periods  within  which  a  candidate  must 
act  or  respond  to  a  Commission 
notification  now  run  from  the  date  of 
service  of  the  Commission  notice 
instead  of  the  date  it  is  received  by  the 
candidate.  If  the  notice  is  mailed,  3  days 
will  be  added  to  the  response  time  in 
accordance  with  11  CFR  111.2(c). 

It  should  be  noted  that  the  regulations 
appear  here  in  numerical  order  rather 
than  the  order  in  which  they  will  be 
used  by  the  candidates,  due  to  the 
numbering  of  the  corresponding 
statutory  provisions.  Thus,  S  106.2  and 
Parts  9031  through  9039  govern  the 
public  financing  program  for 
Presidential  primary  candidates  while 
Parts  9001  through  9007  and  9012  apply 
to  publicly  funded  general  election 
candidates. 

Section  106.2    State  Allocation  of 
Expenditures  Incurred  by  Authorized 
Committees  of  Presidential  Primary 
Candidates  Receiving  Matching  Funds 

Paragraph  (a)fl)  contains  a  new 
sentence  that  requires  a  candidate  to 
produce  supporting  documentation  to 
show  that  a  particular  allocation  method 
or  claim  of  exemption  was  reasonable  if 
the  Commission  disputes  it.  As  proposed 
in  the  August  5  Notice,  the  focus  of  this 
provision  was  on  proving  or  disproving 
the  appropriateness  of  a  particular 
expenditure  allocation.  Under  the 
revised  standard,  the  candidate's 
response  will  be  acceptable  if  he  or  she 
can  demonstrate  that  a  reasonable 
allocation  method  was  applied  to  the 
expenditure  in  question. 

When  evaluating  whether  or  not  an 
office  is  a  bona  fide  regional  office,  the 
Commission  will  consider  factors  such 
as  the  geographic  proximity  of  the  states 
covered,  the  liming  of  the  primaries 
involved,  and  the  amount  of  effort 
directly  focussed  on  seeking  the 
nomination  in  each  state.  The 
Commission  also  will  consider  these 
factors  in  determining  whether  the 
allocation  method  used  for  that  office, 
such  as  the  voting  age  population  of 
each  state,  was  reasonable  under  the 
circumstances. 

In  paragraph  (b)(2)(i)(A),  the  last 
sentence  has  been  modified  to  provide  a 
clearer  statement  of  when  the  cost  of  an 


advertisement  does  not  have  to  be 
allocated  to  a  particular  state. 

Paragraph  (b)(2Hiii)  has  been 
amended  to  specify  the  meaning  of  the 
term  "subsistence."  Thus,  the  exemption 
for  expenses  of  an  individual  who 
remains  in  a  state  less  than  five 
consecutive  days  does  not  apply  to 
expenses  incurred  by  that  individual 
which  do  not  qualify  as  "subsistence  " 
For  example,  if  the  individual  makes 
expenditures  for  holding  a  meeting, 
those  costs  will  be  allocable  to  the  state 
because  they  do  not  meet  the  definition 
of  subsistence. 

There  are  several  changes  in 
paragraph  (b)(2)(iv),  defining  overhead 
expenditures  of  State  and  regional 
offices.  First,  the  revisions  state  that 
only  overhead  expenditures  of 
committee  offices  may  be  included  in 
this  figure,  which  is  significant  for 
calculating  compliance  and  fundraising 
exemptions.  Thus,  if  a  program  is 
conducted  from  a  vendor's  office,  such 
as  a  phone  bank,  the  overhead  costs  of 
that  office  may  not  be  included  in  the 
computation  under  this  section.  In 
addition,  the  term  "telephone  service 
base  charges"  has  been  broadened  in 
these  rules  to  include  intra-sfate  phone 
calls  as  overhead  expenditures  unless 
the  charges  relate  to  a  special  program 
or  activity  such  aa  voter  registration  or 
get  out  the  vote  efforts.  Inter-state  calls 
remain  exempt  from  allocation  under 
paragraph  (b)(2)(v). 

Several  changes  also  appear  in 
paragraph  (c)(5).  on  compliance  costs 
and  fundraising  expenditures.  First,  the 
regulations  now  include  cross- 
references  to  the  alternative  allocation 
methods  in  the  Commission's  Financial 
Control  and  Compliance  Manual.  These 
references  have  been  reworded  from  the 
language  in  the  August  5  Notice  to  make 
clear  that  the  allocation  methods  in  the 
Manual  are  not  the  exclusive 
alternatives  available  to  candidates. 
Second,  this  section  now  offers 
illustrative  definitions  of  exempt 
compliance  and  fundraising  costs.  Of 
particular  interest  is  the  inclusion  of 
matching  fund  submission  preparation 
costs  as  exempt  compitsnce  costs. 
Initially,  one-half  of  these  costs  were 
proposed  as  exempt  fundraising 
expenses.  The  comments  received  in 
response  to  this  proposal  in  the  Notice 
of  Proposed  Rulemaking  urged  the 
Commission  to  treat  the  full  amount  of 
these  preparahon  costs  as  ■  compliance 
expense  becaose  these  costs  are 
incurred  to  comply  with  the  statutory 
and  regulatory  requirements  for 
matchable  contributions.  In  making  this 
change,  the  Commission  sought  to  hmit 
the  scope  of  this  exemption  to  those 
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costs  directly  related  to  compliance  wnth 
the  format  and  matchability 
requirements.  This  exemption  does  not 
cover  costs  associated  with  general 
contribution  processing.  While  a  portion 
of  general  contribution  processing  costs 
will  also  be  exempt,  the  amount  that  is 
exempt  will  vary  from  campaign  to 
campaign.  In  contrast,  the  full  amount  of 
submission  preparation  costs  are 
exempted  luider  this  provision  for  all 
campaigns. 

PART  9001— SCOPE 

There  is  no  change  in  Part  9001. 

PART  9002— DEHNmONS 

There  is  no  change  in  §§  9002.1 
through  9002.10. 

Section  9002. 1 1    Qualified  Campaign 
Expense 

Paragraph  (b)(3)  has  been  revised  to 
explain  how  expenditures  made  by  a 
general  election  candidate  that  further 
the  election  of  other  candidates  for 
public  office  will  be  treated.  It  provides 
a  mechanism  for  determining  the  extent 
to  which  such  expenditures  will  be 
considered  qualified  campaign 
expenses.  The  language  now  found  in 
paragraph  (b)(3)  was  proposed  for 
comment  as  new  paragraph  (d)  in  the 
Notice  of  Proposed  Rulemaking. 

There  is  no  change  in  5§  9002.12 
through  9002.15. 

PART  9003— EUGIBILITY  FOR 
PAYMENTS 

Section  9003. 1     Candidate  and 
Committee  Agreements 

A  new  requirement  has  been  added  to 
paragraph  (b)(4)  of  this  section,  which 
expands  the  definition  of  records  to  be 
produced  at  the  audit.  If  the  committee 
maintains  its  records  of  receipts  and 
disbursements  on  computer,  it  must 
produce  a  computer  tape  containing  that 
information  upon  request.  If  necessary, 
the  committee  will  also  be  asked  to 
explain  the  software  capabilities  of  the 
system  but  will  not  be  expected  to 
produce  the  software  itself. 

Section  9003.2    Candidate 
Certifications 

Paragraph  (c)  of  this  section, 
governing  the  use  of  the  candidate's 
personal  funds,  contains  two  new 
subsections.  Subsection  (c)f7)  states  that 
repayments  will  not  be  subject  to  the 
$50,000  limit  on  expenditures  from  a 
candidate's  personal  funds.  To  ensure 
that  the  candidate's  ability  to  make 
unlimited  repayments  does  not  lead  to  a 
disregard  for  the  restrictions  imposed  on 
publicly  funded  campaigns,  this 
subsection  also  provides  that  s  knowing 


violation  of  the  expenditure  limits  may 
cause  the  Commission  to  seek  ci\il 
penalties  in  addition  to  any  repajinent 
determinahoiTS. 

New  subsection  (c)(8)  addresses  the 
application  of  the  $50,000  limit  to 
disbursements  made  on  a  credit  card  for 
which  the  candidate  is  jointly  or  solely 
liable.  Charges  on  the  candidate's  credit 
card  will  count  against  the  $50,000  limit 
unless  they  are  paid  in  full  by  the 
committee,  including  any  finance  charge 
billed,  no  later  than  60  days  after  the 
closing  date  on  the  billing  statement 
The  "closing  date"  is  defined  by  this 
section  as  the  date  after  which  no 
further  charges  are  included  on  that 
particular  billing  statement.  In  drafting 
this  provision,  the  Commission 
considered  several  difTerenl  dates  from 
which  the  window  for  payment  could 
start.  One  option  was  the  payment  due 
date,  which  was  rejected  because 
certain  credit  cards  are  due  "upon 
receipt"  and,  therefore,  not  all  credit 
cards  set  a  definite  date  for  payment  on 
the  billing  statement.  Other  dates  that 
were  considered  and  rejected  were  the 
posting  date  or  transaction  date  for  a 
particular  disbursement.  Since  there 
would  be  so  many  of  these  dates,  they 
were  considered  to  be  too  difficult  for 
committees  to  track.  Moreover, 
sometimes  charges  are  not  included  on 
the  next  billing  statement  which  could 
interfere  with  the  committee's  efforts  to 
comply  with  the  limits.  The  closing  date 
appeared  to  be  the  most  ascertainable  of 
the  dates  that  could  be  used,  and  will 
allow  both  committees  and  the 
Commission  to  determine  when 
payment  must  be  made. 

If  should  be  noted  that  the  committee 
must  pay  the  credit  card  bill  withm  60 
days  after  the  closing  date  to  avoid 
having  the  charges  apphed  agamst  the 
candidate's  $50,000  limit  Even  if  the 
candidate  initially  pays  the  amount  due. 
the  time  within  which  the  committee 
must  reimburse  the  candidate  still  runs 
from  the  closing  date  on  the  billing 
statement.  To  facilitate  the  treasurer's 
review  of  the  disbursements  and  to 
ensure  that  the  time  limits  are  met,  the 
committee  may  want  to  obtain  a  credit 
card  specifically  for  the  candidate's 
campaign  charges,  for  which  the  bill  is 
sent  directly  to  the  committee. 

Section  9003.3    AlicwaUe 
ContribuLons 

In  the  Notice  of  Proposed  Rulemaking, 
the  Commission  proposed  a  re\'ision  of 
paragraph  {a}(lM''i)  of  ^^t's  section 
limiting  the  ability  of  candidates  to 
transfer  contributions  designated  for  the 
primary  election  to  the  legal  and 
accounting  compliance  fund  for  the 
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general  election  campaign.  Under  the 
proposed  rule,  candidates  could  transfer 
these  contributions  only  after  receiving 
a  redesignation  from  the  contributor  or  a 
reattribution  to  another  contributor  in 
combination  with  a  redesignation  for  the 
general  election.  The  comments  on  this 
proposed  rule  urged  that  the 
Commission  permit  a  negative 
confirmation  approach,  under  which  a 
candidate  would  simply  inform 
contributors  of  the  impending  transfer 
and  would  be  permitted  to  redeposit  the 
funds  unless  the  contributor  objected. 

After  considering  the  comments  and 
testimony  received  on  this  point,  the 
Commission  determined  to  retain  the 
proposed  rule.  This  section  requires 
publicly  funded  candidates  to  follow  the 
procedures  recently  promulgated  in 
§  5  no.l  and  110.2  for  redesignation  and 
reattribution  of  contributions.  See  52  FR 
760.  Publicly  funded  candidates  are 
rrquired  to  comply  with  all  regulations 
applicable  to  Title  2  candidates. 
Nloreover.  to  permit  a  negative 
confirmation  in  this  case  would  conflict 
with  the  Commission's  efforts  to  make 
clear  in  the  new  regulations  that  only 
the  contributor,  and  not  the  candidate, 
may  make  contribution  designations. 

Other  changes  in  S  9003.3  are 
consistent  with  the  revisions  to  S  106.2. 
Thus,  overhead  expenditures  now 
include  all  telephone  charges  except  for 
those  related  to  a  special  program,  such 
as  a  voter  registration  effort.  (Note  that 
there  is  no  distinction  in  the  general 
election  provisions  between  intra-  and 
inter-state  calls,  because  there  are  no 
state  expenditure  limits  in  the  general 
election.)  See  paragraphs  (a)(2)(ii)(A). 
(b)(6)(i)  and  (c)(6)(i).  In  addition,  this 
section  now  contains  cross-references  to 
the  alternative  allocation  methods  in  the 
Financial  Control  and  Compliance 
Manual  for  exempting  compliance  and 
fundraising  costs.  See  paragraphs 
(;i)(2)(ii)(A),  (b)(9]  and  (c)(10). 

Section  9003. 4    Expenses  Incurred  Prior 
to  the  Beginning  of  the  Expenditure 
Report  Period  or  Prior  to  Receipt  of 
Federal  Funds  « 

There  are  no  changes  in  this  section. 

Section  9003.5    Documentation  of 
Disbursements 

A  new  paragraph  (d)  has  been  added 
to  this  section,  setting  forth  the 
recordkeeping  requirements  for  capital 
assets  and  other  assets.  The  lists 
maintained  under  paragraph  (d)  will 
assist  the  candidate  and  the 
Commission  in  determining  which  ■ 
assets  must  be  included  on  the 
statement  of  net  outstanding  qualified 
campaign  expenses  and  how  to  assess 
their  value.  See  S  9004.9. 


PART  9004— ENTITLEMENT  OF 
EI  JGIBLE  CANDIDATES  TO 
PAYMENTS;  USE  OF  PAYMFJSTTS 

There  are  no  changes  in  88  9004  1 
through  9004.3. 

Section  9004.4    Use  of  Payments 

Paragraph  (b)(2)  has  been  broadened 
to  state  that  the  Commission  will  charge 
the  full  amount  of  debts  incurred  by  a 
candidate  against  the  expenditure  limit. 
regardless  of  the  amount  for  which  the 
debts  may  have  been  settled.*  Under 
this  rule,  a  candidate  may  not  reduce  the 
amount  of  expenditures  counting  against 
the  limit  by  settling  debts.  The  only 
exception  is  for  debt  settlements  that 
reasonably  resolve  a  bona  fide  dispute 
with  the  creditor.  Such  disputes  would 
include  questions  regarding  the  value  of 
the  goods  or  services  received, 
cumphance  with  the  contract  between 
the  candidate  and  the  vendor  or 
whether  the  vendor  had  been  authorized 
to  provide  goods  or  services  to  the 
committee,  but  do  not  include 
settlements  reached  due  to  the 
candidate's  inability  to  pay.  Bona  fide 
disputes  must  be  documented  through 
correspondence,  memoranda  and  any 
agreements  entered  into  by  the  parties 
detailing  the  original  amount  of  the 
obligation,  the  basis  for  the  dispute  and 
how  the  resolution  was  reached. 

Paragraph  (b)(4)  has  been  revised  to 
cross-reference  the  provision  in  8  9003.3 
that  allows  candidates  to  use  funds  in 
their  legal  and  accounting  compliance 
fund  to  pay  civil  and  criminal  penalties. 
Candidates  may  also  raise  additional 
funds,  not  subject  to  the  contribution 
hmits.  to  pay  such  penalties. 

New  paragraph  (b)(6)  provides  that  no 
p  lyments  may  be  made  to  the  candidate 
from  accounts  containing  public  funds 
except  to  reimburse  the  candidate  for 
legitimate  campaign  expenses. 
Candidates  may  not  receive  a  salary  for 
services  performed  for  the  campaign  nor 
may  a  candidate  receive  compensation 
for  lost  income  while  campaigning.  This 
new  provision  also  would  prohibit 
payments  to  a  candidate  for  personal 
expenses  such  as  mortgage  payments  or 
a  child's  educational  expenses.  Thus, 
the  candidate  may  only  receive  funds 
for  expenses  directly  related  to  the 
campaign,  such  as  his  or  her  travel  and 
subsistence  costs. 

New  paragraph  (c)  specifies  the 
sources  of  funds  from  which  repayments 
may  be  made.  There  is  no  limit  on  the 
amount  of  a  candidate's  personal  funds 
that  may  be  used  for  this  purpose,  as 
provided  in  11  CFR  9003.2(c).  Funds 


raised  to  make  repayments  will  be 
subject  to  the  limitations  and 
prohibitions  of  the  Act  and  must  be 
aggregated  with  any  contributions 
previously  received  from  a  contributor. 

Section  9004.6    Reimbursements  for 
Transportation  and  Services  Made 
A  vailable  to  Media  Personnel 
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•  Note  that  all  debts  miut  Ix  settled  in 
accordance  with  the  procedures  of  11  CFR  114  10. 


Candidates  may  continue  to  bill  the 
media  under  these  rules  for  the  costs  of 
transportation  and  services  provided  to 
media  personnel.  The  amount  billed  may 
equal  110%  of  the  actual  direct  cost  of 
providing  such  transportation  and 
services.  Although  the  full  amount  spent 
by  the  campaign  for  media  services  is  a 
qualified  campaign  expense  that  counts 
against  the  overall  expenditure  limit, 
candidates  may  deduct  the  media 
reimbursements  received  from  that 
overall  limit  up  to  100%  of  the  direct  cost 
of  providing  the  services.  Thus,  if  the 
direct  cost  of  a  reporter's  plane  ride  is 
$200,  the  campaign  may  bill  the  reporter 
$220  for  the  flight.  If  the  campaign 
receives  $150  from  the  reporter  in  return, 
it  may  only  deduct  $150  from  expenses 
applied  against  the  limit  because  the 
deduction  is  dependent  upon  the  amount 
of  reimbursements  received.  Conversely, 
if  the  campaign  receives  the  full  $220 
from  the  reporter,  it  may  only  deduct 
$200  from  the  limit  because  the 
deduction  may  not  exceed  the  direct 
cost  to  the  campaign  under  the  rules  that 
were  applicable  to  the  1984  election 
cycle. 

There  are  two  reasons  why  the  1984 
rules  allow  campaigns  to  bill  110%  of 
their  direct  costs  to  the  media  even 
though  only  100%  may  be  offset  against 
the  limit.  First,  the  110%  figure  eases  the 
burden  of  accounting  precisely  for  such 
costs  in  the  heat  of  the  campaign.  In 
addition,  this  allowance  permits 
reimbursements  received  from  some 
media  organizations  to  compensate  for 
those  that  do  not  pay  in  full. 

The  revised  rules  expand  the  ability  of 
campaigns  to  deduct  media 
reimbursements  from  the  overall  limit  if 
the  reimbursements  exceed  the  actual 
direct  cost  of  providing  the  services. 
Paragraph  (d)(1)  now  provides  that 
committees  may  deduct  an  additional 
3%  of  the  direct  cost  of  providing 
services  to  the  media  if  reimbursements 
in  that  amount  are  received.  The 
additional  3%  is  intended  to  cover  the 
administrative  cost  to  the  campaign  of 
making  media  travel  arrangements, 
tracking  which  media  personnel  are 
accompanying  the  candidate  on  each  leg 
of  the  campaign,  and  billing  the  media 
organizations  for  their  share  of  the 
expenses.  These  administrative  costs 
are  not  part  of  the  direct  cost  of 


providing  media  transportation  and 
services  and  may  not  be  included  in  the 
calculation  of  direct  costs  for  billing 
purposes,  whether  the  committee  uses 
its  own  staff  to  perform  these  tasks  or 
hires  a  travel  consultant  and  collection 
agency. 

In  practical  terms,  this  new  provision 
would  continue  to  limit  the  amount 
billed  to  110%  of  the  direct  cost  of  the 
services  but  would  allow  committees  to 
deduct  103%  rather  than  100%  of  the 
direct  costs  from  the  expenditure  limit  if 
sufficient  reimbursements  are  received. 
Thus,  if  a  reporter  is  billed  $220  for  a 
$200  plane  flight,  and  the  reporter 
remitted  the  full  $220,  the  committee 
could  offset  $206  rather  than  $200 
against  the  limit.  If  the  reporter  pays 
less  than  the  actual  cost,  such  as  $150. 
the  offset  is  limited  to  the  amount  of  the 
reporter's  reimbursement.  Note  that  this 
new  provision  does  not  increase  the 
amount  a  campaign  may  bill  for 
providing  services,  and  only  increases 
the  size  of  the  offset  against  the 
expenditure  limit  if  the  reimbursements 
exceed  100%  of  the  direct  cost  to  the 
campaign. 

There  are  no  changes  in  §§  9004.7  and 
9004.8. 

Section  9004.9    Net  Outstanding 
Qualified  Campaign  Expenses 

In  the  August  5  Notice,  it  was 
proposed  to  add  a  requirement  that 
statements  filed  under  this  section  be 
signed  by  the  treasurer.  After  further 
consideration,  the  Commission  decided 
it  was  unnecessary  to  include  this 
requirement  as  it  is  already  set  forth  in 
§  104.14.  Thus,  all  statements  should  be 
signed  in  accordance  with  8  104.14. 

The  definition  of  "cash  on  hand"  in 
paragraph  (a)(2)  has  been  revised  to 
follow  the  explanation  of  that  term  in 
the  recent  revision  of  8  110.1(b)(3)(ii)(A). 
See  52  FR  760.  770  (January  9, 1987). 

A  new  subsection  (a)(3)  has  been 
added  to  provide  that  the  outstanding 
obligations  included  on  the  NOQCE 
statement  may  not  include  debts  for 
non-qualified  campaign  expenses, 
repayment  obligations,  or  amounts  paid 
to  secure  a  surety  bond  pending  an 
appeal  of  a  Commission  repayment 
determination.  These  amounts  may  not 
serve  as  a  basis  for  retaining  federal 
funds  that  would  otherwise  be  repaid  to 
the  U.S.  Treasury  under  11  CFR 
9007.2(b)(3). 

In  paragraph  (d)(1),  the  Commission 
has  revised  the  concept  of  capital  assets 
that  must  be  included  on  the  NOQCE 
statement.  Under  the  new  rule,  the  basic 
threshold  for  determining  whether  an 
item  must  be  included  on  the  NOQCE 
statement  is  the  item's  original  purchase 
price,  rather  than  its  value  at  the  end  of 


the  campaign.  The  regulations  then 
permit  campaigns  to  deduct  a  standard 
40%  depreciation  percentage  from  the 
purchase  price  to  ascertain  the  value  of 
the  item  for  the  NOQCE  statement. 
Campaigns  may.  however,  provide 
documentation  showing  that  a  higher 
depreciation  allowance  should  be  given 
for  a  particular  item.  The  documentation 
provided  may  include  an  independent 
appraisal  of  the  item's  value  at  the  end 
of  the  campaign. 

In  the  case  of  items  purchased  during 
the  candidate's  primary  campaign,  some 
commenters  urged  that  the  Commission 
permit  committees  to  deduct  40%  for  the 
primary  and  another  40%  for 
depreciation  during  the  general  election 
campaign.  However,  the  Commission 
has  decided,  given  the  short  duration  of 
the  general  election  campaign,  that  only 
one  40%  deduction  may  be  taken  for 
items  used  in  both  campaigns.  The  value 
of  items  transferred  from  the  primary  to 
the  general  election  campaign  should  be 
calculated  based  on  the  cost  of  the  items 
less  the  40%  depreciation  percentage. 

Paragraphs  (d)  (1)  and  (2)  also  cross 
reference  the  new  recordkeeping 
requirements  for  capital  assets  and 
other  assets  at  §  9003.5(d). 

Finally,  new  paragraph  (e)  establishes 
a  requirement  that  committees 
demonstrate  the  commercial 
reasonableness  of  a  determination  that 
a  debt  of  $500  or  more  owed  to  the 
committee  is  wholly  or  partially 
uncollectible.  Accounts  receivable  of 
less  than  $500  may  be  written  off  as 
uncollectible  without  any  showing  that 
the  decision  not  to  pursue  payment  was 
commercially  reasonable. 

Former  paragraph  (e)  has  been 
redesignated  as  paragraph  (f)- 

Section  9004.10    Sale  of  Assets 
Acquired  for  Fundraising  Purposes 

There  is  no  change  in  this  section. 

PART  9005— CERTIFICATION  BY 
COMMISSION 

There  are  no  changes  in  this  Part. 

PART  9006— REPORTS  AND 
RECORDKEEPING  i 

There  are  no  changes  in  this  Part. 

PART  9007— EXAMINATIONS  AND 
AUDITS;  REPAYMENTS 

Section  9007. 1    A  udits 

Paragraph  (e)(3)  has  been  modified  to 
reflect  the  Commission's  revised 
Sunshine  Act  regulations.  See  11  CFR 
Part  2.  Since  portions  of  final  audit 
reports  are  considered  by  the 
Commission  in  open  session,  this 
subsection  has  been  revised  to  indicate 
that  the  Commission  will  provide  the 


candidate  with  a  copy  of  the  open 
session  agenda  document  24  hours 
before  that  document  is  released  to  the 
public. 

Section  9007.2    Repayments 

Throughout  this  section,  the  time 
periods  within  which  the  candidate  must 
take  action  now  run  from  the  date  of 
service  instead  of  the  date  of  the 
candidate's  receipt  of  a  Commission 
notice  or  determination.  As  indicated  in 
paragraph  (e)  of  this  section,  the  time 
period  for  service  by  mail  will  be 
calculated  in  accordance  with  11  CFR 
111.2(c). 

In  paragraph  (d)(2),  the  time  within 
which  the  candidate  must  make 
repayment  after  the  Commission's  final 
determination  has  been  extended  from 
20  to  30  days.  This  time  period  is  now 
co-extensive  with  the  time  for  filing  a 
notice  of  appeal  under  26  U.S.C.  9011(a). 
or  for  filing  a  petition  for  rehearing  or  a 
stay  of  the  final  repayment 
determination  under  11  CFR  9007.5. 

Section  9007.3    Extensions  of  Time 
There  are  no  changes  in  this  section. 

Section  9007.4    Additional  A  udits 

There  are  no  changes  in  this  section. 

Section  9007.5    Petitions  for  Rehearing: 
Stays  of  Repayment  Determinations 

This  new  section  establishes 
procedures  under  which  candidates  may 
request  reconsideration  of  Commission 
determinations.  It  also  sets  forth  for  the 
first  time  in  the  regulations  the 
procedures  the  Commission  will  follow 
in  considering  stays  of  repayment 
determinations  pending  the  candidate's 
appeal. 

Paragraph  (a)  sets  the  standards  a 
candidate  must  meet  to  file  a  petition  for 
rehearing.  The  intent  of  these  provisions 
is  to  ensure  that  such  petitions  are  not 
filed  as  a  dilatory  tactic.  Rather,  this 
section  provides  a  mechanism  under 
which  a  candidate  may  respond  to 
Commission  arguments  he  or  she  did  not 
previously  have  an  opportunity  to 
respond  to.  Candidates  may  also  raise 
new  information  that  could  not  have 
been  brought  to  the  Commission's 
attention  earlier. 

Under  paragraph  (b),  candidates  must 
raise  all  issues  and  arguments  in  support 
of  their  case  at  the  appropriate  stage  of 
the  Commission  proceeding.  By  doing 
so,  the  Commission  will  have  the 
opportunity  to  decide  all  issues  before  a 
matter  goes  to  litigation.  The 
Commission  thereby  hopes  to  narrow 
the  issues  that  may  otherwise  result  in 
htigation  and  ensure  that  it  has 
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addressed  all  of  the  issues  in  a  matter 
before  a  court  is  asked  to  rule  on  them. 

Paragraph  (cj  establishes  three 
avenues  for  seeking  a  stay  of  a 
Commission  repayment  determination 
pending  the  candidate's  appeal  of  that 
determination.  Candidates  may  place 
the  amount  at  issue  in  an  interest- 
bearing  escrow  account,  may  secure  a 
surety  bond  guaranteeing  payment  of 
the  amount  in  question  plus  interest,  or 
may  seek  to  qualify  under  the  criteria 
set  forth  in  paragraph  (c)(2)(iii). 

Stays  are  not  automatic;  rather,  the 
candidate  must  demonstrate  that  he  or 
she  has  met  the  conditions  for  granting  a 
stay  under  one  of  the  three  options 
provided.  If  the  candidate  fails  to  do  so, 
repayment  must  be  made, 
notwithstanding  the  pending  appeal.  If 
the  candidate  is  only  contesting  a 
portion  of  the  Commission's  repayment 
determination,  the  amount  not  at  issue 
on  appeal  must  be  repaid  within  the 
time  specified  in  11  CT-'R  9007  2. 

One  goal  of  these  stay  procedures  is 
to  protect  the  public  treasury  in  the 
event  the  Commission's  repayment 
determination  is  upheld  on  appeal  Thus. 
for  example,  if  the  candidate  chooses  to 
establish  an  escrow  account  for  the 
funds,  all  withdrawals  from  the  account 
must  be  contmgent  on  the  joint 
signatures  of  the  candidate  or  his  or  her 
agent  and  a  representative  of  the 
Commission.  Further,  all  amounts 
stayed  must  be  repaid  wilh  interest  if 
the  Commissions  determination  is 
upheld. 

Interest  begins  to  accrue  under  these 
rules  30  days  after  the  Commission's 
final  repayment  determination.  This  is 
the  date  by  which  repayment  would 
have  been  due  if  the  candidate  had  not 
appealed  the  Tinal  determination  and 
sought  a  stay. 

The  criteria  in  paragraph  (r)(2)(iii) 
follow  the  standards  used  by  the 
Commission  to  date  They  are 
augmenteti.  however,  in  paraj^aph  (cU3) 
to  provide  further  guidance  on  when  an 
applicant  has  shown  a  strong  likelihood 
of  success  on  the  menfs  of  the  appeal. 
This  paragraph  incorporates  the 
approach  taken  by  the  I'nited  States 
Court  of  Appeals  for  the  District  of 
Columbia  in  Washington  Metropolitan 
Area  Transit  Commission  v.  Holiday 
Tours.  Inc.,  559  F.2d  841  (D.C.  Cir.  1977). 

Section  9007. 8    Stale-dated  Committee 
Checks 

In  past  election  cycles,  questions  have 
arisen  regarding  the  appropriate 
disposition  of  checks  wntten  to 
creditors  or  to  contributors  that  remain 
outstanding  after  the  campaign  is  over. 
Sometimes  the  payee  cannot  be  located. 
Other  times  the  payee  declines  to  cash 


the  check.  This  new  section  makes  clear 
that  committees  should  bnng  these 
checks  to  the  Commissions  attention  in 
a  timely  fashion. 

If  the  committe*'  has  made  attempts  to 
pay  the  fund.s  as  intendeii.  and  has  been 
unsuccessful,  the  committee  must  remit 
a  check  payable  to  the  US.  Treasury  for 
the  amount  outstanding.  The  amount  so 
paid  will  not  reduce  or  increase  the 
committee's  repayment  obligation. 
Moreover,  the  committee  may  not  use 
these  funds  for  other  purposes,  such  as 
to  pay  other  obligations,  because  to  do 
so  could  result  in  the  receipt  of  a 
prohibited  or  excessive  contribution 
from  the  original  payee. 

The  Conunission  considered  and 
rejected  other  possible  dispositions  of 
such  funds,  including  a  donation  to  a 
charitable  organization,  because  these 
alternatives  could  be  subject  to  varying 
interpn'tations.  not  all  of  which  would 
be  appropriate  recipients  of  funds  from 
a  federally  funded  campaign.  Thus,  the 
Commission  determined  to  require  that 
all  such  funds  be  paid  to  the  Treasury. 

PART  9012— UNALrniORlZED 
EXPENDITL^RES  AND 
CONTRIBimONS 

Section  9012.6  has  been  deleted  from 
this  Part  following  the  Supreme  Court's 
decision  in  NCPAC  v  t'EC.  470  U.S.  4ao 
(1985). 

PART  9031— SCOPE 

There  are  no  changes  in  this  Part 
PART  9032— DEFINITIONS 

There  are  no  changes  in  this  Part 

PART  9033— ELIGIBILITY  FOR 
PAYMENTS 

Section  9033.1    Candidate  and 
Committee  Agreements 

Paragraph  (b1(5l  has  been  amended  to 
expand  the  definition  of  records  that 
must  be  produced  at  the  audit  If  the 
committee  maintains  its  records  of 
receipts  and  disbursements  on 
computer,  it  must  produce  a  computer 
tape  containing  that  information  upon 
request.  If  necessary,  the  committee  will 
also  be  asked  to  explain  the  software 
capabilities  of  the  system  but  will  not  be 
expected  to  produce  the  software  itself. 
Committees  may  also  choose  to  submit 
computer  tapes  with  their  matching  fund 
submissions  but  are  not  required  to  do 
so  under  this  provwioti. 

During  the  1984  election  cycle,  the 
Commission  received  several  requests 
from  committees  to  change  the  person  or 
the  bank  depository  named  as  the 
recipient  for  committee  matching  funds. 
Paragraph  (b)(7)  m)w  provides  that  these 
requests  must  be  made  in  wnting  and 


must  be  signed  by  the  candidate  or 
committee  treasurer  before  they  will  be 
effective. 

There  are  no  changes  in  8  5  9033.2  and 
9033.3. 

Section  9033.4    Matching  Payment 
Eligibility  Threshold  Requirements 

Two  points  wen?  proposed  for 
inclusion  in  this  section  in  the  August  5 
Notice,  both  of  which  were  removed 
from  the  final  version  of  the  regulations. 
First,  the  Notice  proposed  to  extend  the 
time  within  which  the  Commission 
would  make  threshold  certifications 
during  the  Presidential  election  year 
from  15  to  30  business  days.  One 
commenter  raised  concerns  that  30 
business  days  could  intrude  significantly 
on  the  primary  election  schedule  and 
that  a  delay  of  that  duration  could  have 
a  substantial  impact  on  the  candidates 
affected.  The  Commission  agreed  with 
this  comment  and  returned  to  the 
original  15  day  period,  noting  however 
that  this  target  dale  for  certifying 
eligibility  has  some  flexibility  under  the 
regulations. 

A  second  point  the  Commission 
considered  was  whether  to  provide 
opportunities  to  cure  deficiencies  in  a 
threshold  sabmission  before  the 
Commission  initiates  more  forma! 
proceedings  to  find  the  candidate 
ineligible  or  to  find  that  particular 
contributions  are  non-matchable.  As 
proposed  in  the  Notice  of  Proposed 
Rulemaking,  the  Commission  would 
provide  a  maximum  of  two  opportunities 
to  cure  deficienaes  in  the  submission. 
One  commenter  asked  that  the 
Commission  make  this  provision 
mandatory,  so  that  candidates  would 
always  have  up  to  two  opportunities  to 
cure. 

The  Commission  deaded  it  was 
unnecessary  to  include  this  provision  in 
the  rejjulations.  It  is  reflected,  however, 
in  the  Commission's  Guideline  for 
Presentation  in  Good  Order  as  an 
opporturuty  that  the  staff  will  provide  in 
an  appropriate  case.  The  time  for 
makmg  a  certification  under  the 
regulations  will  be  tolled  pending  the 
Commission's  receipt  of  the  corrected 
submission  items. 

The  final  rule  has  been  reorganized  so 
that  the  time  frames  for  Commission 
examination  of  threshold  submissions 
are  more  clearly  stated.  In  addition,  the 
Commission  has  added  a  new  paragraph 
(b)  as  a  result  of  an  issue  raised  in  the 
Notice  of  Proposed  Rulemaking  This 
issue  concerned  the  potential  effect  of  a 
candidate's  past  actions  in  an  earlier 
publicly  funded  campaign  on  the 
Commission's  eligibility  certification  for 
that  candidate  in  a  new  election  cycle. 


New  paragraph  (b)  provides  notice  that 
the  Commission  may  consider  relevant 
information  in  its  possession,  including 
the  candidate's  past  actions,  when 
determining  the  candidate's  eligibility 
for  matching  funds. 

Examples  of  factors  the  Commission 
may  consider  under  this  provision 
include  a  candidate's  repudiation  of  an 
earlier  candidate  agreement  in  which  he 
or  she  promised  to  pay  any  necessary 
repayments  and  civil  penalties,  or  the 
appearance  of  patent  irregularities 
suggesting  the  possibility  of  fraud  in 
earlier  matching  fund  submissions  that 
seem  to  be  recurring  in  the  new  request 
for  certification.  In  some  cases,  the 
Commission  may  delay  certification  in 
the  new  election  cycle  until  the  earlier 
problem  is  resolved.  The  most  egregious 
situations  could  result  in  a  Commission 
denial  of  eligibility. 

Section  9033.5    Determination  of 
Ineligibility 

There  are  no  changes  in  this  section. 

Section  9033.6    Determination  of 
Inactive  Candidacy 

There  are  no  substantive  changes  in 
this  section;  however,  the  time  within 
which  a  candidate  may  respond  to  a 
Commission  notification  has  been 
» changed  to  run  from  the  date  of  service 
of  the  Commission's  notice. 

Section  9033.7    Determination  of  Active 
Candidacy 

Paragraph  (b)  of  this  section  has  been 
amended  to  provide  that  the 
Commission  may  make  a  finding  that  a 
candidate  is  actively  campaigning  in  a 
state  more  than  10  days  after  the 
candidate's  certification  under  §  9033.5 
that  he  or  she  will  not  be  an  active 
candidate  in  that  primary.  This 
provision  will  cover  situations  in  which 
the  candidate's  certification  is  made 
earlier  than  the  regulations  require.  If 
the  candidate  later  appears  to  be 
pursuing  the  nomination  in  that  state, 
and  that  activity  occurs  too  late  for  the 
Commission  to  take  action  within  the 
normal  10  day  period,  the  Commission 
will  act  as  soon  as  practicable  to 
determine  whether  the  candidate  is 
actively  campaigning  in  that  state.  No 
comments  were  received  on  this 
proposal  in  the  August  5  notice. 

Section  9033.8    Reeslablishment  of 
Eligibility 

In  response  to  one  of  the  comments  on 
the  Notice  of  Proposed  Rulemaking,  the 
Commission  has  added  a  new  sentence 
to  paragraph  (c)  of  this  section.  This 
new  sentence  provides  that  expenses 
incurred  during  the  period  a  candidate 
was  ineligible  as  a  result  of  the  10%  rule 


may  be  defrayed  with  matching  funds  as 
qualified  campaign  expenses  if  the 
candidate  later  re-establishes  eligibility 
under  this  section.  This  approach  is 
consistent  with  the  Commission's 
treatment  of  contributions  received 
during  an  ineligible  period  as  being 
malchable  after  eligibility  is 
reestablished. 

Section  9033.9  Failure  To  Comply  With 
Disclosure  Requirements  or  Expenditure 
Limitations 

There  are  no  substantive  changes  in 
this  section;  however,  the  time  within 
which  a  candidate  may  respond  to  a 
Commission  notification  now  runs  from 
date  of  service  instead  of  date  of  receipt 
of  the  Commission's  notice. 

Section  9033. 10    Procedures  for  Initial 
and  Final  Determinations 

Two  cross-references  have  been 
added  to  this  section.  Paragraph  (a)(6) 
provides  that  these  procedures  apply  to 
Commission  inquiries  regarding  a 
candidate's  statement  of  net  outstanding 
campaign  obligations.  In  addition,  new 
paragraph  (e)  alerts  candidates  to  the 
new  procedures  for  filing  a  petition  for 
rehearing  of  a  final  determination. 

One  commenter  suggested  that  the 
Commission  revise  this  section  to 
include  the  relevant  time  periods  for 
candidate  responses  to  a  Commission 
initial  determination.  This  section 
contains  the  procedures  for  Commission 
determinations  under  six  different 
substantive  provisions.  The  response 
times  vary  under  each  of  these 
provisions.  For  this  reason,  the 
Commission  has  determined  that  it 
would  be  less  confusing  to  have  the 
response  times  included  in  the 
substantive  provisions  rather  than  in 
this  procedural  section,  to  reduce  the 
chance  that  a  candidate  would  follow 
the  wrong  timetable. 

Another  point  raised  by  that 
commenter  was  a  suggestion  to  limit  the 
time  for  making  a  Commission 
determination  under  this  section.  The 
Commission  did  not  find  that  a  self- 
imposed  time  limit  would  be  appropriate 
for  these  determinations.  In  all  cases, 
the  Commission  will  continue  to 
consider  these  issues  as  quickly  as 
possible  while  allowing  for  full 
consideration  of  the  circumstances  of 
each  case. 

Section  9033. 1 1    Documentation  of 
Disbursements 

A  new  paragraph  (d)  has  been  added 
to  this  section,  setting  forth  the 
recordkeeping  requirements  for  capital 
assets  and  other  assets.  The  lists 
maintained  under  this  paragraph  will 
assist  the  candidate  and  the 


Commission  in  determining  which 
assets  must  be  included  on  the 
statement  of  net  outstanding  campaign 
ubligaiions  and  how  to  assess  their 
value.  See  section  9034.5. 

PART  903 1— ENTITLEMENTS 

Section  9034. 1     Candidate  Entitlements 

There  are  no  changes  in  this  section. 

Section  9034.2    Matchable 
Contributions 

The  Notice  of  Proposed  Rulemaking 
contained  three  proposed  changes  in 
this  section.  None  of  these  proposals 
was  retained  in  the  final  regulations. 

First,  the  Commission  deleted 
proposed  paragraph  (c)(3)(iii),  which 
would  have  expressly  prohibited  the 
attribution  of  a  partnership  contribution 
to  any  non-partner,  including  a  partner's 
spouse.  This  provision  was  deemed 
unnecessary  in  light  of  the  Commission's 
recently  promulgated  revision  of  11  CFR 
110.1,  under  which  partnership 
contributions  may  only  be  attributed  to 
individual  partners.  Publicly  financed 
candidates  are  subject  to  that 
regulation,  as  they  are  to  all  Title  2 
regulations. 

Second,  in  paragraph  (c)(4),  the 
Commission  deleted  the  reference  to 
traveller's  checks,  on  the  theory  that 
such  checks  are  an  example  of  "similar 
negotiable  instruments"  already  covered 
in  that  provision.  Thus,  traveller's 
checks  submitted  for  matching  must  be 
accompanied  by  all  required 
documentation  at  the  time  of  their  initial 
submission. 

Paragraph  (c)(4)(ii)  does  include, 
however,  a  new  requirement  to  include 
the  "name  of  the  issuer  of  the  negotiable 
instrument"  for  contributions  covered  by 
this  paragraph.  "Nan»e  of  the  issuer" 
means  the  name  of  the  company,  bank 
or  agency  that  issued  the  negotiable 
instrument,  such  as  the  Postal  Service  or 
American  Express,  and  not  the  name  of 
the  contributor.  Since  these 
contributions  are  not  written  on  the 
contributor's  bank  account,  the 
Commission  needs  additional 
information  to  help  identify  the 
negotiable  instrument  during  the 
submission  review  process. 

Finally,  the  Commission  deleted 
proposed  paragraph  (c)(8).  which  would 
have  required  that  written  instruments 
made  payable  for  more  than  $1,000  be 
accompanied  by  documentation 
showing  that  the  excessive  portion  was 
either  reattributed  to  another 
contributor  or  refunded  to  the  original 
contributor.  Upon  further  consideration 
of  this  proposal,  the  Commission 
decided  to  continue  to  match  the  legal 
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portion  of  such  contributions  and  to  take 
appropriate  action  throunh  the 
enforcement  process,  if  necessary, 
concerning  any  excessive  annount. 

Section  9034.3    Non-matchoble 
Contributions 

There  are  no  changes  in  this  section. 

Section  9034.4     Use  of  Contributions 
and  Matching  Payments 

The  Commission  received  three 
comments  in  response  to  its  proposal  to 
limit  winding  down  costs  to  qualified 
campaign  expenses  incurred  before  the 
candidate's  date  of  ineligibihty  for 
goods  and  services  received  before  that 
date.  The  main  objective  of  that 
proposal  was  to  ensure  that  candidates 
did  not  use  matchinjj  funds  for 
obligations  incuiYed  before  their 
ineligibility  date  that  are  used  to 
continue  the  candidates'  campaign  after 
that  date. 

One  concern  of  the  comments  was 
that  the  proposal  would  force 
candidates  to  choose  termination  over 
continuing  to  campaign  in  order  to 
receive  winding  down  costs.  To  avoid 
this  residt.  the  Conunission  revised 
paragraph  (a)(3)  to  allow  for  delayed 
payment  of  winding  down  costs  if  the 
candidate  continues  his  or  her  campaign 
after  the  date  of  ineUgibiUty.  Only  those 
winding  down  costs  that  relate  to  the 
period  after  the  candidate  has 
withdrawn  or  after  the  date  of  the 
nomination  will  be  qualified  campaign 
expenses. 

Paragraph  (a)(4).  regarding  payment  of 
federal  income  taxes,  has  also  been 
revised  from  the  version  that  appeared 
in  the  August  5  notice.  The  final  rule 
provides  that  payment  of  federal  income 
taxes  is  a  qualified  campaign  expense 
but  does  not  count  against  either  the 
state  or  overall  expenditure  limits.  This 
result  recognizes  that  federal  taxes  are 
payments  to  the  U.S.  Treasury  and 
therefore  may  be  exempted  from  any 
repayment  consequences. 

Paragraph  (b)(2)  has  been  amended  to 
alert  candidates  to  the  new  provision  on 
debt  settlements,  which  states  that  such 
settlements  generally  will  not  reduce  the 
amount  of  expenditures  counting  against 
the  limits. 

Paragraph  (bM3)  has  been  revised  to 
include  a  parallel  provision  to  the  new 
section  on  winding  down  costs  in 
paragraph  (a)(3)  of  this  section.  Thus, 
paragraph  (b)(3)  now  states  that 
expenses  incurred  before  the 
candidate's  date  of  ineligibility  for  items 
or  services  to  be  provided  after  that 
date,  such  as  expenses  for  continuing 
the  candidates  campaign  when  he  or 
she  is  no  longer  eligible  for  public 
funding,  are  not  qualified  campaign 


expenses.  Expenses  that  meet  the 
definition  of  winding  down  costs  are 
exempted  if  they  are  incurred  m 
accordance  with  paragraph  (a)(3). 

New  paragraph  (bH3)  treats  any 
payment  made  to  a  candidate  as  a  non- 
qualified campaign  expense  unless  the 
payment  is  a  reimbursement  for 
legitimate  campaign  expenses. 
Candidates  may  not  receive  a  salary  for 
services  performed  for  the  camfwign  nor 
may  a  candidate  receive  compensation 
for  lost  income  while  campaigning  This 
new  provision  also  would  prohibit 
payments  to  a  candidate  for  personal 
expenses  such  as  mortgage  payments  or 
a  child's  educational  expenses  Thus, 
the  candidate  may  only  receive  funds 
for  expenses  directly  related  to  the 
campaign,  such  as  his  or  her  travel  and 
subsistence  costs. 

New  paragraph  (c)  specifies  the 
sources  of  funds  from  which  repayments 
may  be  made.  There  is  no  limit  on  the 
amount  of  a  candidate's  personal  funds 
that  may  be  used  for  this  purpose,  as 
provided  in  11  CFR  9035.2(a).  Funds 
raised  to  make  repayments  will  be 
subject  to  the  limitations  and 
prohibitions  of  the  Act  and  must  be 
aggregated  with  any  contributions 
previously  received  from  a  contributor. 

Former  paragraph  (c)  of  this  section 
has  been  re-designated  as  paragraph  (d). 

Section  9034.5    Net  Outstanding 
Campaign  Obligations 

The  August  5  notice  included  a 
sentence  in  paragraph  (a)  of  this  section 
requiring  treasurers  to  sign  all 
statements  of  net  outstanding  campaign 
obligations  ( "NOCO  Statements").  This 
sentence  was  removed  from  the  final 
regulations  as  unnecessary  since 
treasurers  are  required  to  sign  all 
reports  and  statements  filed  with  the 
Commission  under  11  CFR  KH  14. 

The  definition  of  "cash  on  hand"  in 
paragraph  (a)(2)  has  been  revised  to 
follow  the  explanation  of  that  term  in 
the  recent  revision  of  }  no.l(b)(3)(ii)(A). 
See  52  FR  780.  770  (January  9,  1987) 

A  new  paragraph  (b)  has  been  added 
to  provide  that  the  outstanding 
obligations  included  on  the  NOCO 
statement  may  not  include  debts  for 
non-qualified  campaign  expenses, 
repayment  obligations,  or  amounts  paid 
to  secure  a  surety  bond  f)ending  an 
appeal  of  a  Commission  repayment 
determination.  These  amounts  wiU  not 
serve  as  the  basis  for  the  candidate's 
additional  entitlement  to  matching 
funds. 

In  paragraph  (c)(1).  the  Commission 
has  revised  the  concept  of  capital  assets 
that  must  be  included  on  the  NOCO 
statement.  Under  the  new  rule,  the  basic 
threshold  for  determining  whether  an 


item  must  be  included  on  the  NOCO 
statement  is  the  item's  onginal  purchase 
price,  rather  than  its  value  at  the  end  of 
the  campaign.  The  regulations  then 
permit  campaigns  to  deduct  a  standard 
40%  depreciation  percentage  from  the 
purchase  price  to  ascertain  the  value  of 
the  item  for  the  NOCO  statement. 
Campaigns  may,  however,  provide 
documentation  showing  that  a  higher 
depreciation  allowance  should  be  given 
for  a  particular  item.  The  documentation 
provided  may  include  an  independent 
appraisal  of  the  item's  value  at  the  end 
of  the  campaigji. 

Paragraphs  (d)  (1)  and  (2)  also  crosa- 
reference  the  new  recordkeeping 
requirements  for  capital  assets  and 
other  assets  at  5  9033.11(d). 

Finally,  new  paragraph  (e)  establishes 
a  requirement  that  committees 
demonstrate  the  commercial 
reasonableness  of  a  determination  that 
a  debt  of  $500  or  more  owed  to  the 
committee  is  wholly  or  partially 
uncollectible.  Accounts  receivable  of 
less  than  $500  may  be  written  off  as 
uncollectible  without  any  showing  that 
the  decision  not  to  pursue  payment  was 
commercially  reasonable. 

Former  paragraphs  (c),  (d)  and  (<•) 
have  been  redesignated  as  paragraphs 
(e).  (f)  and  (g).  Paragraph  (f)  also  now 
requires  committees  to  include  a  brief 
explanation  of  changes  in  a  .NOCO 
statement  from  the  one  filed  previously. 
This  will  help  the  Commission  to  track 
the  committee's  financial  status  more 
accurately. 

Section  9034.6    Reimbursements  for 
Transportation  and  Services  Made 
A  vailable  to  Media  Personnel 

Candidates  may  continue  to  bill  the 
media  under  these  rules  for 
transportation  and  services  provided  to 
media  personnel  while  they  are 
travelling  with  the  candidate  The 
amount  billed  may  equal  110%  of  the 
actual  direct  cost  of  providing  such 
transportation  and  services.  Although 
the  full  amount  spent  by  the  campaign 
for  media  services  is  a  qualified 
campaign  expense  that  counts  against 
the  overall  expenditure  limit,  candidates 
may  deduct  the  media  reimbursements 
received  from  that  overall  limit  up  to 
100%  of  the  direct  cost  of  providing  the 
services.  Thus,  if  the  direct  cost  of  a 
reporter's  plane  ride  is  $200.  the 
campaign  may  bill  the  reporter  $220  for 
the  flight.  If  the  campaign  receives  $150 
from  the  reporter  in  return,  it  may  only 
deduct  $150  from  expenses  applied 
against  the  limit  because  the  deduction 
IS  dependent  upon  the  amount  of 
reimbursements  received  Conversely,  if 
the  campaign  receives  the  full  $220  from 
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the  reporter,  it  may  only  deduct  $200 
from  the  limit  because  the  deduction 
may  not  exceed  the  direct  cost  to  the 
campaign  under  the  current  rules. 

There  are  two  reasons  why  the 
current  rules  allow  campaigns  to  bill 
110%  of  their  direct  costs  to  the  media 
even  though  only  100%  may  be  offset 
against  the  limit.  First,  the  110%  figure 
eases  the  burden  of  accounting  precisely 
for  such  costs  in  the  heat  of  the 
campaign.  In  addition,  this  allowance 
permits  reimbursements  received  from 
some  media  organizations  to 
compensate  for  those  that  do  not  pay  in 
full. 

The  revised  rules  expand  the  ability  of 
campaigns  to  deduct  media 
reimbursements  from  the  overall  limit  if 
the  reimbursements  exceed  the  actual 
direct  cost  of  providing  the  service. 
Paragraph  (d)(1)  now  provides  that 
committees  may  deduct  an  additional 
3%  of  the  direct  cost  of  providing 
services  to  the  media  if  reimbursements 
in  that  amount  are  received.  The 
additional  3%  is  intended  to  cover  the 
administrative  cost  to  the  campaign  of 
making  media  travel  arrangements, 
tracking  which  media  personnel  are 
accompanying  the  candidate  on  each  leg 
of  the  campaign,  and  billing  the  media 
organizations  for  their  share  of  the 
expenses.  These  administrative  costs 
are  not  part  of  the  direct  cost  of 
providing  media  transportation  and 
services  and  may  not  be  included  in  the 
calculation  of  direct  costs  for  billing 
purposes,  whether  the  committee  uses 
its  own  staff  to  perform  these  tasks  or 
hires  a  travel  consultant  and  collection 
agency. 

In  practical  terms,  this  new  provision 
would  continue  to  limit  the  amount 
billed  to  110%  of  the  direct  cost  of  the 
services  but  would  allow  committees  to 
deduct  103%  rather  than  100%  of  the 
direct  costs  from  the  expenditure  limit  if 
sufficient  reimbursements  are  received. 
Thus,  if  a  reporter  is  billed  $220  for  a 
$200  plane  Right,  and  the  reporter 
remitted  the  full  $220.  the  committee 
could  offset  $206  rather  than  $200 
against  the  limit.  If  the  reporter  pays 
less  than  the  actual  cost,  such  as  $150, 
the  offset  is  limited  to  the  amount  of  the 
reporter's  reimbursement.  Note  that  this 
new  provision  does  not  increase  the 
amount  a  campaign  may  bill  for 
providing  services,  and  it  only  increases 
the  size  of  the  offset  against  the 
expenditure  limit  if  the  reimbursements 
exceed  100%  of  the  direct  cost  to  the 
campaign. 

Section  9034. 7    Allocation  of  Travel 
Expenditures 

There  are  no  changes  in  this  section. 


Section  9034.8    Joint  Fundroising 

Paragraph  (c)(7)(i)  has  been  amended 
to  make  clear  that  each  contribution 
must  be  allocated  according  to  the 
agreed  upon  formula  rather  than 
dividing  the  proceeds  as  a  whole.  This 
requirement  is  intended  to  ensure  that 
committees  do  not  "trade"  contributions 
in  order  to  maximize  the  matcfaabihty  of 
their  receipts.  It  also  re-emphasizes  that 
the  only  three  exceptions  to  this 
allocation  are  those  set  forth  in 
paragraphs  (c)(7)  (ii),  (iii)  and  (iv). 

A  new  sentence  has  been  added  to 
paragraph  (c)(7)(iv)  to  clarify  when  a 
contribution  is  considered  earmarked. 
Contributions  should  be  made  payable 
to  the  )oint  fundraising  conmiittee  to 
avoid  possible  earmarking  problems. 
However,  committees  may  contact 
contributor?  for  a  wrritten  statement 
indicating  that  their  contribution  was 
intended  as  part  of  the  general  proceeds 
if  it  is  made  payable  to  one  of  the 
participants. 

New  paragraph  (c)(8)(i)(C)  requires 
that  participants  allocate  the  cost  of  a 
series  of  events  on  a  per-event  basis 
even  if  the  participants  remain  the  same 
throughout  the  series  of  joint  fundraising 
activities. 

Finally,  paragraph  (c)(9)(ii)  has  been 
revised  to  make  clear  that  candidates 
must  report  their  allocated  share  of  joint 
fundraising  expenses  paid  by  the 
fundraising  representative.  These 
expenditures  wiU  count  against  the 
overall  expenditure  limit  and  may  also, 
in  appropnate  cases,  be  allocated  to  a 
particular  state. 

Section  9034.9    Sale  of  Assets  Acquired- 
for  Fundraising  Purposes 

There  are  no  changes  in  this  section. 

PART  9035— EXPENOrrURE 
LIMITATIONS 

Section  9035. 1    Campaign  Expenditure 
Limitation 

Paragraph  (a)(2)  has  been  added  to 
state  that  the  Commission  will  charge 
the  full  amount  of  debts  incurred  by  a 
candidate  against  the  expenditure  limits, 
regardless  of  the  amount  for  which  the 
debts  may  have  been  settled.'  Under 
this  rule,  a  candidate  may  not  reduce  the 
amount  of  expenditures  counting  against 
the  limits  by  settling  debts.  The  only 
exception  is  for  debt  settlements  that 
reasonably  resolve  a  bona  fide  dispute 
with  the  creditor.  Such  disputes  would 
include  questions  regarding  the  value  of 
the  goods  or  services  received, 
compliance  with  the  contract  between 
the  candidate  and  the  vendor,  or 


'  Note  thai  all  dcbu  muat  he  aettied  in 
accordance  with  the  procedures  of  11  CFR  lM.ia 


whether  the  vendor  had  been  aulhonxed 
to  provide  goods  or  services  to  the 
committee,  but  do  not  include 
settlements  reached  due  to  the 
candidate's  inability  to  pay.  Bona  fide 
disputes  must  be  docmnented  through 
correspondence,  memoranda  and  any 
agreements  entered  into  by  the  parties, 
detailing  the  onginal  amount  of  the 
obligation,  the  basis  for  the  dispute  and 
how  the  resolution  was  reached. 

Paragraph  (c)  has  tieen  revised  in 
several  respects.  First  a  sentence  has 
been  added  to  cross-reference  the 
alternative  methods  for  calculating  the 
compliance  and  fundraising  exemptions 
found  in  the  Commission's  Financial 
Control  and  Compliance  Manual  These 
references  have  been  reworded  from  the 
language  in  the  August  5  Notice  to  make 
clear  that  the  allocation  methods  in  the 
Manual  are  not  the  exclusive 
alternatives  available  to  candidates.  In 
addition,  two  new  subparagraphs  have 
been  added  to  provide  illustrative 
definitions  of  exempt  compliance  and 
fundraising  costs.  Of  particular  interest 
is  the  inclusion  of  matching  fund 
submission  prepfiration  costs  as  exempt 
compliance  costs,  initially,  one-half  of 
these  costs  were  proposed  as  exempt 
fundraising  expenses. 

The  comments  received  in  response  to 
this  proposal  in  the  Notice  of  Proposed 
Rulemaking  urged  the  Commission  to 
treat  the  full  amount  of  these 
preparation  costs  as  a  compliance 
expense  because  these  costs  are 
incurred  to  comply  with  the  statutory 
and  regulatory  requirements  for 
matchable  contributions.  In  making  this 
change,  the  Commission  sought  to  limit 
the  scope  of  the  exemption  to  those 
costs  directly  related  to  compliance  with 
the  format  and  matchability 
requirements.  This  exemption  does  not 
cover  costs  associated  with  general 
contribution  processing  While  a  portion 
of  general  contribution  processing  costs 
will  also  be  exempt,  the  amount  that  is 
exempt  will  vary  from  campaign  to 
campaign.  In  contrast,  the  full  amount  of 
submission  preparation  costs  are 
exempted  under  this  provision  for  all 
campaigns. 

Section  9035^    Limitation  on 
Expenditures  from  Personal  or  Family 
Funds 

Paragraph  (a)(1)  has  been  revised  to 
state  that  repayments  will  not  be  subject 
to  the  $50,000  limit  on  expenditures  from 
a  candidate's  personal  funds.  To  ensure 
that  the  candidate's  ability  to  make 
unlimited  repayments  does  not  lead  to  a 
disregard  for  the  restrictions  imposed  on 
publicly  funded  campaigns,  this 
subsection  also  provides  that  a  knowing 


UM  I 


20872 


Federal  Register  /  Vol.  52.  No.  106  /  Wednesday.  June  3.  1987  /  Rules  and  Regulations 


Federal  Register  /  Vol.  52,  No.  106  /  Wednesday,  June  3.  1987  /  Rules  and  Regulations 


20S73 


violation  of  the  expenditure  limits  may 
cause  the  Commission  to  seek  civil 
penalties  in  addition  to  any  repayment 
determinations. 

New  subsection  fa)(2)  addresses  the 
application  of  the  $50.(XX)  limit  to 
disbursements  made  on  a  credit  card  for 
which  the  candidate  is  jointly  or  solely 
liable.  Charges  on  the  candidate's  credit 
card  will  count  against  the  $50,000  limit 
unless  they  are  paid  in  full  by  the 
committee,  including  any  finance  charge 
billed,  no  later  than  60  days  after  the 
closing  date  on  the  billing  statement. 
The  "closing  date"  is  defined  by  this 
section  as  the  date  after  which  no 
further  charges  are  included  on  that 
particular  billing  statement.  In  drafting 
this  provision,  the  Commission 
considered  several  different  dates  from 
which  the  window  for  payment  could 
start.  One  option  was  the  payment  due 
date,  which  was  rejected  because 
certain  credit  cards  are  due  "upon 
receipt"  and.  therefore,  not  all  credit 
cards  set  a  definite  date  for  payment  on 
the  billing  statement.  Other  dates  that 
were  considered  and  rejected  were  the 
posting  date  or  transaction  date  for  a 
particular  disbursement.  Since  there 
would  be  so  many  of  these  dates,  they 
were  considered  to  be  too  difficult  for 
committees  to  track.  Moreover, 
sometimes  charges  are  not  included  on 
the  next  billing  statement,  which  could 
interfere  with  the  committee's  efforts  to 
comply  with  the  limits.  The  closing  date 
appeared  to  be  the  most  ascertainable  of 
the  dates  that  could  be  used,  and  will 
allow  both  committees  and  the 
Commission  to  determine  when 
payment  must  be  made. 

It  should  be  noted  that  the  committee 
must  pay  the  credit  card  bill  within  60 
days  after  the  closing  date  to  avoid 
having  the  charges  applied  against  the 
candidate's  $50,000  limit.  Even  if  the 
candidate  initially  pays  the  amount  due, 
the  time  within  which  the  committee 
must  reimburse  the  candidate  still  runs 
from  the  closing  date  on  the  billing 
statement.  To  facilitate  the  treasurer's 
review  of  the  disbursements  and  to 
ensure  that  the  time  limits  are  met,  the 
committee  may  want  to  obtain  a  credit 
card  specifically  for  the  candidate's 
campaign  charges,  for  which  the  bill  is 
sent  directly  to  the  committee. 

PART  9036— REVIEW  OF  SUBMISSION 
AND  CERTinCATlON  OF  PAYMENTS 
BY  COMMISSION 

Section  9036. 1     Threshold  Submission 

The  August  5  Notice  included  a 
sentence  in  paragraph  (a)  of  this  section 
requiring  treasurers  to  sign  all  threshold 
submissions.  This  sentence  was 
removed  from  the  final  regulations  as 


unnecessary  since  treasurers  are 
required  to  sign  all  reports  and 
statements  filed  with  the  Commission 
under  11  CFR  104  14. 

Three  format  requirements  for 
threshold  submissions  that  were 
proposed  in  the  August  5  Notice  were 
also  deleted  from  the  final  rules  as 
unnecessary.  Proposed  paragraph  (b)(5) 
would  have  required  a  listing  of 
refunded  contnbutions  regardless  of 
whether  they  were  submitted  for 
matching.  This  proposed  requirement 
was  removed  because  the  relevant 
information  can  be  obtained  either 
through  the  committee's  reports  or 
during  the  Commission's  audit.  Proposed 
paragraphs  (b)  (6)  and  (7)  contained 
good  order  requirements  for  joint 
fundraising  and  entertainment  event 
contributions.  Since  these  requirements 
are  already  found  in  11  CF'R  9034.2(c) 
(5),  (6)  and  (7),  it  was  unnecessary  to 
repeat  them  in  this  section. 

Section  9036.2    Additional  Submissions 
for  Matching  Fund  Payments 

In  the  August  5  Notice,  the 
Commission  proposed  to  revise 
paragraph  (a)  to  be  more  explicit 
regarding  the  designation  of  dates  for 
candidate  submissions.  Since  this  was 
not  a  substantive  change,  the 
Commission  decided  to  retain  the 
current  language  of  this  section  and  to 
continue  to  notify  candidates  of  their 
designated  submission  dates  when  they 
are  found  eligible  to  receive  matching 
funds. 

The  Notice  of  Proposed  Rulemaking 
also  included  a  proposed  signature 
requirement  for  treasurers.  As  in 
S  9036.1.  this  sentence  was  removed  as 
unnecessary  since  treasurers  must  sign 
all  reports  and  statements  in  accordance 
with  11  CFR  104.14. 

Paragraph  (b)(1)  has  been  amended  to 
specify  that  only  the  matchable 
contributions  from  the  threshold 
submission  should  be  included  in  the 
candidate's  first  regular  submission 
under  this  section.  Since  the 
Commission  reviews  all  contributions 
submitted  in  the  threshold  submission, 
the  nonmatchable  contributions  are 
identified  for  the  committee's 
information.  If  the  committee  includes 
the  nonmatchable  contributions  in  its 
first  submission,  it  will  increase  the 
error  rate  for  the  submission,  which  will 
in  turn  affect  the  committee's  holdback 
percentage.  See  11  CFR  9036.2(c)(l)(i). 

Proposed  subparagraph  (b)(l)(iv), 
which  would  have  required  a  listing  of 
refunded  contributions,  was  deleted 
from  the  final  rules  consistent  with  the 
deletion  of  that  requirement  from 
S  9036.1. 


Paragraph  (b)(2)  has  been  revised 
slightly  with  respect  to  the  procedures 
for  letter  requests.  The  changes  make 
clear  that  a  letter  request  must  be  fully 
documented  on  the  next  date  on  which 
the  candidate  is  scheduled  to  make  a 
regular  submission,  that  is.  two  weeks 
after  the  letter  request.  This 
documentation  must  be  submitted  on 
that  date  even  if  the  candidate  has  no 
new  contributions  to  submit  for 
matching  at  that  time.  The  Commission 
will  not  accept  future  letter  requests 
from  the  candidate  until  the  last  letter 
request  has  been  documented. 
Moreover,  a  candidate's  failure  to 
document  a  letter  request  can  lead  to  a 
Commission  repayment  determination 
under  11  CFR  9038.2  that  the  candidate 
has  received  matching  funds  in  excess 
of  his  or  her  entitlement. 

In  paragraphs  (c)(l)(ii)  and  (c)(2),  the 
Commission  has  extended  the  time 
within  which  it  will  certify  any 
additional  amounts  to  which  the 
candidate  is  entitled  by  an  additional  5 
business  days.  While  many 
certifications  will  be  completed  in  less 
time,  this  change  will  provide  sufficient 
time  for  necessary  data  entry  and  other 
review  tasks  in  large  submissions.  This 
change  will  have  limited  impact  on 
candidates,  however,  since  most  of  the 
funds  requested  in  a  submission  will  be 
certified  shortly  after  receipt  of  the 
documentation.  Only  the  amount  not 
immediately  paid  under  the  "holdback" 
procedure  will  come  under  this 
extended  time  frame.  See 
S  9036.2(c)(l)(i). 

In  addition,  the  Commission  has 
lowered  the  error  rate  in  paragraphs 
(c)(l)(ii)  and  (c)(2)  that  will  lead  to  an 
expanded  review.  Under  the  revised 
rules,  the  Commission  will  review  an 
expanded  sample  of  submitted 
contributions  for  matchability  when  the 
projected  dollar  value  of  the  non- 
matchable contributions  contained  in 
the  submission  exceeds  10%  of  the 
amount  requested,  instead  of  15%. 

Section  9036.3    Submission  Errors  and 
Insufficient  Documentation 

There  are  no  changes  in  this  section. 

Section  9036.4    Commission  Review  of 
Submissions 

Paragraph  (c)  has  been  revised  to 
include  the  requirement  that  candidates 
notify  the  Commission  when  a 
contribution  that  has  been  submitted  for 
matching  does  not  qualify  as  a 
matchable  contribution  because  it  has 
been  refunded. 


Section  9036.5    Rpsubmissions 

For  the  first  lime,  the  regulations  now 
contain  a  cutoff  date  for  resubmitting 
contributions.  As  provided  in  paragraph 
(b).  no  contnbutions  may  be  resubmitted 
for  matching  later  than  the  first  Tuesday 
in  September  of  the  year  following  the 
Presidential  election  year.  This  date 
allows  a  substantial  amount  of  time  for 
committees  to  obtain  any  additional 
documentation  but  also  puts  committees 
on  notice  that  all  submission  activity 
must  be  completed  on  time.  It  will  also 
allow  the  Treasury  Department  to  close 
out  its  public  funding  function  before  the 
end  of  that  fiscdl  year.  Note  that  the 
cutoff  dates  for  initial  submissions  occur 
earlier  in  the  year.  See  11  CFR  9036.6. 

Section  9036.6    Continuation  of 
Certification 

The  revised  rules  extend  the  cutoff 
date  by  which  all  contributions  must  be 
initially  submitted  for  matching  and  also 
set  two  cutoff  dates  rather  than  one. 
Instead  of  the  fourth  Monday  in  January, 
the  final  submission  dates  are  the  fourth 
Monday  in  February  and  the  second 
Monday  in  March.  These  new  dates 
reflect  the  Commission's  experience  in 
the  1984  election  cycle,  in  which  several 
committees  requested  a  one  month 
extension  of  the  last  submission  date. 
By  setting  two  dates,  the  Commission 
hopes  to  avoid  the  problem  of  having  all 
campaigns  make  their  last  submission 
on  the  same  date.  Under  the  new  rule, 
the  last  date  for  a  committee  will 
depend  upon  that  committee's 
designated  submission  schedule. 

PART  9037— PAYMENTS 

There  are  no  changes  in  this  Part. 

PART  9038— EXAMINATIONS  AND 
AUDITS 

Section  9038. 1    A  udit 

The  time  periods  for  candidate 
responses  in  this  section  now  run  from 
the  date  of  service  rather  than  the  date 
of  receipt  of  the  Commission's  notice. 

Paragraph  (e)(3)  has  been  modified  to 
refiect  the  Commission's  revised 
Sunshine  Act  regulations.  See  11  CFR 
Part  2.  Since  portions  of  final  audit 
reports  are  considered  by  the 
Commission  i'^  open  session,  this 
subsection  has  been  revised  to  indicate 
that  the  Commission  will  provide  the 
candidate  with  a  copy  of  the  open 
session  agenda  document  24  hours 
before  that  document  is  released  to  the 
public. 

Section  9038^    Repayments 

A  new  basis  for  repayment  has  been 
added  in  paragraph  (b)(l)(v).  If  matching 
funds  have  been  paid  to  the  candidate 


on  the  basis  of  debts  included  on  the 
NOCO  statement  and  the  candidate 
settles  the  debts  for  less  than  the 
amount  reflected  on  the  NOCO 
statement,  resulting  in  a  matching  fund 
entitlement  of  less  than  the  amount 
paid,  the  Commission  will  seek  a 
repayment  of  the  excessive  amount 
paid. 

Paragraph  {b){2)(iii)  has  been  revised 
to  refiect  the  Commission's  procedure 
for  determining  when  a  candidate  no 
longer  has  matching  funds  in  his  or  her 
account.  After  this  point,  the 
Commission  will  not  examine  committee 
expenditures  to  determine  if  federal 
funds  were  used  for  non-qualified 
campaign  expenses.  The  approach 
adopted  by  the  Commission  for  this 
purpose  is  to  review  the  expenditures 
made  after  the  committee  has  received 
its  last  matching  fund  payment,  using 
the  assumption  that  the  federal  funds 
are  used  on  a  100%  basis  until  they  are 
spent. 

Throughout  this  section,  the  time 
periods  within  which  the  candidate  must 
take  action  now  run  from  the  date  of 
service  rather  than  the  date  of  the 
candidate's  receipt  of  a  Commission 
notice  or  determination.  As  indicated  in 
paragraph  (e)  of  this  section,  the  time 
period  for  service  by  mail  will  be 
calculated  in  accordance  with  11  CFR 
111.2(c). 

In  paragraph  (d)(2),  the  time  within 
which  the  candidate  must  make 
repayment  after  the  Commission's  final 
determination  has  been  extended  from 
20  to  30  days.  This  time  period  is  now 
coextensive  with  the  time  for  filing  a 
notice  of  appeal  under  26  U.S.C.  9041(a), 
and  for  filing  a  petition  for  rehearing  or 
a  stay  of  the  final  repayment 
determination  under  11  CFR  9038.5. 

Section  9038.3    Liquidation  of 
Obligations:  Repayment 

There  are  no  changes  in  this  section. 

Section  9038.4    Extensions  of  Time 

There  are  no  changes  in  this  section. 

Section  9038.5    Petitions  for  Rehearing: 
Stays  of  Repayment  Determinations 

This  new  section  establishes 
procedures  under  which  candidates  may 
request  reconsideration  of  Commission 
determinations.  It  also  sets  forth  for  the 
first  time  in  the  regulations  the 
procedures  the  Commission  will  follow 
in  considering  stays  of  repayment 
determinations  pending  the  candidate's 
appeal. 

Paragraph  (a)  sets  the  standards  a 
candidate  must  meet  to  file  a  petition  for 
rehearing.  The  intent  of  these  provisions 
is  to  ensure  that  such  petitions  are  not 
filed  as  a  dilatory  tactic.  Rather,  this 


section  provides  a  mechanism  under 
which  a  candidate  may  respond  to 
Commission  arguments  he  or  she  did  not 
previously  have  an  opportunity  to 
respond  to.  Candidates  may  also  raise 
new  information  that  could  not  have 
been  brought  to  the  Commission's 
attention  earlier. 

Under  paragraph  (b).  candidates  must 
be  sure  to  raise  all  issues  and  arguments 
in  support  of  their  case  at  the 
appropriate  stage  of  the  Commission 
proceeding.  By  doing  so,  the 
Conunission  will  have  the  opportunity  to 
respond  to,  and  perhaps  resolve,  such 
arguments  before  a  matter  goes  to 
litigation.  The  Commission  thereby 
hopes  to  narrow  the  issues  that  may 
otherwise  result  in  litigation  and  ensure 
that  it  has  addressed  all  of  the  issues  in 
a  matter  before  a  court  is  asked  to  rule 
on  them. 

Paragraph  (c)  establfshes  three 
avenues  for  seeking  a  slay  of  a 
Commission  repayment  determination 
pending  the  candidate's  appeal  of  that 
determination.  Candidates  may  place 
the  amount  at  issue  in  an  interest- 
bearing  escrow  account,  may  secure  a 
surety  bond  guaranteeing  payment  of 
the  amount  in  question  plus  interest,  or 
may  seek  to  qualify  under  the  criteria 
set  forth  in  panegraph  (c)(2)(iii). 

Stays  are  not  automatic;  rather,  the 
candidate  must  demonstrate  that  he  or 
she  has  met  the  conditions  for  granting  a 
stay  under  one  of  the  three  options 
provided.  If  the  candidate  fails  to  do  so, 
repayment  must  be  made, 
notwithstanding  the  pending  appeal.  If 
the  candidate  is  only  contesting  a 
portion  of  the  Commission's  repayment 
determination,  the  amount  not  at  issue 
on  appeal  must  be  repaid  withm  the 
time  specified  in  11  CFR  9038.2. 

One  goal  of  these  stay  procedures  is 
to  protect  the  public  treasury  in  the 
event  the  Commission  s  repayment 
determination  is  upheld  on  appeal.  Thus, 
for  example,  if  the  candidate  chooses  to 
establish  an  escrow  account  for  the 
funds,  all  withdrawals  from  the  account 
must  be  contingent  on  the  joint 
signatures  of  the  candidate  or  his  or  her 
agent  and  a  representative  of  the 
Commission.  Further,  all  amounts 
stayed  must  be  repaid  with  interest  if 
the  Commission's  determination  is 
upheld.  Interest  begins  to  accrue  under 
these  rules  30  days  afier  the 
Commission's  final  repayment 
determination.  This  is  the  date  by  which 
repayment  would  have  been  due  if  the 
candidate  had  not  appealed  the  final 
determination  and  sought  a  slay. 

The  criteria  in  paragraph  (c)(2)(iii) 
follow  the  standards  used  by  the 
Commission  to  date.  They  are 
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augmented,  however,  in  paragraph  (c)(3) 
to  provide  further  guidance  on  when  an 
applicant  has  shown  a  strong  likelihood 
of  success  on  the  merits  of  the  appeal. 
This  paragraph  incorporates  the 
approach  taken  by  the  United  States 
Court  of  Appeals  for  the  District  of 
Columbia  in  Washington  Metropolitan 
Area  Transit  Commission  v.  Holiday 
Tours.  Inc.,  559  F.2d  841  (D.C.  Cir.  1977). 

Section  9038.6    Stole-dated  Committee 
Checks 

In  past  election  cycles,  questions  have 
arisen  regarding  the  appropriate 
disposition  of  checks  written  to 
creditors  or  to  contributors  that  remain 
outstanding  after  the  campaign  is  over. 
Sometimes  the  payee  cannot  be  located, 
other  times  the  payee  declines  to  cash 
the  check.  This  new  section  makes  clear 
that  committees  should  bring  these 
checks  to  the  Commission's  attention  in 
a  timely  fashion. 

If  the  committee  has  made  attempts  to 
pay  the  funds  as  intended,  and  has  been 
unsuccessful,  the  committee  must  remit 
a  check  payable  to  the  U.S.  Treasury  for 
the  amount  outstanding.  The  amount  so 
paid  will  not  reduce  or  increase  the 
committee's  repayment  obligation. 
Moreover,  the  committee  may  not  use 
these  funds  for  other  purposes,  such  as 
to  pay  other  obligations,  because  to  do 
so  could  result  in  the  receipt  of  a 
prohibited  or  excessive  contribution 
from  the  original  payee. 

The  Commission  considered  and 
rejected  other  possible  dispositions  of 
such  funds,  including  a  donation  to  a 
charitable  organization,  because  these 
alternatives  could  be  subject  to  varying 
interpretations,  not  all  of  which  would 
be  appropriate  recipients  of  funds  from 
a  federally-funded  campaign.  Thus,  the 
Commission  determined  to  require  that 
ail  such  funds  be  paid  to  the  Treasury. 

PART  9039— REVIEW  AND 
INVESTIGATION  AUTHORITY 

There  are  no  changes  in  this  Pari. 

Certification  of  No  Effect  Pursuant  to  5 
U.S.C.  605(b)  (Regulatory  Flexibility 
Act) 

The  attached  final  rules,  if 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  basis  for 
this  certification  is  that  few,  if  any, 
small  entities  are  affected  by  these 
rules.  Further,  any  entities  affected  are 
already  required  to  comply  with  the 
statutory  requirements  in  these  areas. 


List  of  Subjects 
11  CFR  Part  106 

Campaign  funds.  Political  committees 
and  parties.  Political  candidates. 

11  CFR  Parts  9001-9005 

Campaign  funds.  Political  candidates. 
Elections. 

11  CFR  Part  9006 

Campaign  funds.  Reporting 
requirements.  Political  candidates. 
Ejections. 

11  CFR  Part  9007 

Campaign  funds.  Administrative 
practice  and  procedure,  Political 
candidates. 

11  CFR  Part  9012 

Political  candidates,  Political 
committees  and  parties.  Elections. 

11  CFR  Parts  9031-9035 

Campaign  funds.  Political  candidates. 
Elections. 

11  CFR  Part  9036 

Administrative  practice  and 
procedure.  Campaign  funds.  Political 
candidates. 

;;  CFR  Parts  9037-9039 

Campaign  funds.  Administrative 
practice  and  procedure,  Political 
candidates. 

PART  106— (AMENDED] 

11  CFR  Part  lOtt  18  amended  as 
follows: 

1.  The  authority  citation  for  Part  106  is 
revised  to  read  as  follows: 

Authority:  2  U.S.C.  441a(b),  441a(g) 

2.  Section  106.2  is  revised  to  read  as 

follows: 

5  106.2     State  Allocation  of  Expenditures 
Incurred  by  Autt>orl2ed  Commrtteet  of 
Pre»tdentlal  Primary  Candidate*  Receiving 
Matctiing  Funds. 

(a)  General.  (1)  This  section  applies  to 
Presidential  primary  candidates 
receiving  or  expecting  to  receive  federal 
matching  funds  pursuant  to  11  CFR  Parts 
9031  et  seq.  Except  for  expenditures 
exempted  under  11  CFR  10e.2(c), 
expenditures  incurred  by  a  candidate's 
authorized  committee(s)  for  the  purpose 
of  influencing  the  nomination  of  that 
candidate  for  the  office  of  President 
with  respect  to  a  particular  State  shall 
be  allocated  to  that  State.  An 
expenditure  shall  not  necessarily  be 
allocated  to  the  State  in  which  the 
expenditure  is  incurred  or  paid.  In  the 
event  that  the  Commission  disputes  the 
candidate's  allocation  or  claim  of 
exemption  for  a  particular  expense,  the 


candidate  shall  demonstrate,  with 
supporting  documentation,  that  his  or 
her  proposed  method  of  allocation  or 
claim  of  exemption  was  reasonable. 

(2)  Disbursements  made  prior  to  the 
time  an  individual  becomes  a  candidate 
for  the  purpose  of  determining  whether 
that  individual  should  become  a 
candidate  pursuant  to  11  CFR  100.7(b)(1) 
and  100.8(b)(1),  i.e.,  payments  for  testing 
the  waters,  shall  be  allocable 
expenditures  under  this  section  if  the 
individual  becomes  a  candidate. 

(b)  Method  of  allocating  expenditures 
among  states— {1 )  General  allocation 
method.  Unless  otherwise  specified 
under  11  CFR  106.2(b)(2),  an  expenditure 
incurred  by  a  candidate's  authorized 
committee(s)  for  the  purpose  of 
influencing  the  nomination  of  that 
candidate  in  more  than  one  State  shall 
be  allocated  to  each  State  on  a 
reasonable  and  uniformly  applied  basis. 

(2)  Specific  allocation  methods. 
Expenditures  that  fall  within  the 
categories  listed  below  shall  be 
allocated  based  on  the  following 
methods.  The  method  used  to  allocate  a 
category  of  expenditures  shall  be  based 
on  consistent  data  for  each  State  to 
which  an  allocation  is  made. 

(i)  Media  expenditures — (A)  Print 
media.  Except  for  expenditures 
exempted  under  11  CFR  106.2(c), 
allocation  of  expenditures  for  the 
publication  and  distribution  of 
newspaper,  magazine  and  other  types  of 
printed  advertisements  distributed  in 
more  than  one  State,  including  any 
commission  charged  for  the  purchase  of 
print  media,  shall  be  made  using  relative 
circulation  percentages  in  each  Stale  or 
an  estimate  thereof.  For  purposes  of  this 
section,  allocation  to  a  particular  State 
will  not  be  required  if  less  than  3%  of  the 
total  estimated  readership  of  the 
publication  is  in  that  State. 

(B)  Broadcast  media.  Except  for 
expenditures  exempted  under  11  CFR 
106.2(c),  experiditures  for  radio, 
television  and  similar  types  of 
advertisements  purchased  in  a 
particular  media  market  that  covers 
more  than  one  State  shall  be  allocated 
to  each  State  in  proportion  to  the 
e"Stimated  audience.  This  allocation  of 
expenditures,  including  any  commission 
charged  for  the  purchase  of  broadcast 
media,  shall  be  made  using  industry 
market  data. 

(C)  Refunds  for  media  expenditures. 
Refunds  for  broadcast  time  or 
advertisement  space,  purchased  but  not 
used,  shall  be  credited  to  the  States  on 
the  same  basis  as  the  original  allocation. 

(D)  Limits  on  allocation  of  media 
expenditures.  No  allocation  of  media 
expenditures  shall  be  made  to  any  State 


in  which  the  primary  election  has 
already  been  held. 

(ii)  Salaries.  Except  for  expenditures 
exempted  under  11  CFR  106.2(c), 
salaries  paid  to  persons  working  in  a 
particular  State  for  five  consecutive 
days  or  more,  including  advance  staff, 
shall  be  allocated  to  each  State  in 
proportion  to  the  amount  of  time  spent 
in  that  State  during  a  payroll  period. 

(iii)  Intrastate  travel  and  subsistence 
expenditures.  Travel  and  subsistence 
expenditures  for  persons  working  in  a 
State  for  five  consecutive  days  or  more 
shall  be  allocated  to  that  State  in 
proportion  to  the  amount  of  time  spent 
in  each  State  during  a  payroll  period. 
This  same  allocation  method  shall  apply 
to  intra-state  travel  and  subsistence 
expenditures  of  the  candidate  and  his 
family  or  the  candidate's 
representatives.  For  purposes  of  this 
section,  "subsistence"  includes  only 
expenditures  for  personal  living 
expenses  related  to  a  particular 
individual  travelling  on  committee 
business,  such  as  food  or  lodging. 

(iv)  Overhead  expenditures — (A) 
Overhead  expenditures  of  State  offices. 
Except  for  expenditures  exempted  under 
11  CFR  106.2(c),  overhead  expenditures 
of  committee  offices  located  in  a 
particular  State  shall  be  allocated  to 
that  Stale.  For  purposes  of  this  section, 
overhead  expenditures  include,  but  are 
not  limited  to,  rent,  utilities,  office 
equipment,  furniture,  supplies,  and 
telephone  service  base  charges. 
"Telephone  service  base  charges" 
include  any  regular  monthly  charges  for 
committee  phone  service,  and  charges 
for  phone  installation  and  intra-state 
phone  calls  other  than  charges  related  to 
a  special  use  such  as  voter  registration 
or  get  out  the  vote  efforts.  Inter-state 
calls  are  not  included  in  "telephone 
service  base  charges." 

(B)  Overhead  expenditures  of  regional 
offices.  Except  for  expenditures 
exempted  under  11  Cre  106.2(c), 
overhead  expenditures  of  a  committee 
regional  office  or  any  committee  office 
with  responsibilities  in  two  or  more 
States  shall  be  allocated  to  each  state 
on  a  reasonable  and  uniformly  applied 
basis.  For  purposes  of  this  section, 
overhead  expenditures  include  but  are 
not  limited  to,  rent,  utilities,  office 
equipment,  furniture,  supplies,  and 
telephone  service  base  charges. 
"Telephone  service  base  charges  " 
include  any  regular  monthly  charges  for 
committee  phone  ser\'ice,  and  charges 
for  phone  installation  and  intrastate 
phone  calls  other  than  charges  related  to 
a  special  use  such  as  voter  registration 
or  get  out  the  vote  efforts.  Inter-state 
calls  are  not  included  in  "telephone 
service  base  charges." 


(v)  Expenditures  for  Inter-state 
telephone  calls.  Expenditures  for 
telephone  calls  between  two  States  need 
not  be  allocated  to  any  State. 

(vi)  Public  opinion  poll  expenditures. 
Expenditures  incurred  for  the  taking  of  a 
public  opinion  poll  covering  only  one 
State  shall  be  allocated  to  that  State. 
Except  for  expenditures  incurred  in 
conducting  a  nationwide  poll, 
expenditures  incurred  for  the  taking  of  a 
public  opinion  poll  covering  two  or  more 
States  shall  be  allocated  to  those  States 
based  on  the  number  of  people 
interviewed  in  each  State. 

(c)  Expenditures  exempted  from 
allocation — (1)  National  campaign 
expenditures— [i]  Operating 
expenditures.  Expenditures  incurred  for 
administrative,  staff,  and  overhead 
expenditures  of  the  national  campaign 
headquarters  need  not  be  allocated  to 
any  State.  Overhead  expenditures  shall 
be  defined  as  in  11  Cre  106.2(b)(2)(iv). 

(ii)  National  advertising.  Expenditures 
incurred  for  advertisements  on  national 
networks,  national  cable  or  in 
publications  distributed  nationwide 
need  not  be  allocated  to  any  State. 

(iii)  Nationwide  polls.  Expenditures 
incurred  for  the  taking  of  a  public 
opinion  poll  which  is  conducted  on  a 
nationwide  basis  need  not  be  allocated 
to  any  State. 

(2)  Media  production  costs. 
Expenditures  incurred  for  production  of 
media  advertising,  whether  or  not  that 
advertising  is  used  in  more  than  one 
State,  need  not  be  allocated  to  any 
State. 

(3)  Expenditures  for  transportation 
and  services  made  available  to  media. 
Expenditures  incurred  by  the 
candidate's  authorized  committee(s)  to 
provide  transportation  and  services  for 
media  personnel  need  not  be  allocated 
to  any  State.  Reimbursement  for  such 
expenditures  shall  be  made  in 
accordance  with  11  CFR  9034.6. 

(4)  Inter-state  travel.  Expenditures 
incurred  for  inter-state  travel  costs,  such 
as  travel  between  State  campaigns  or 
between  State  offices  and  national 
campaign  headquarters,  need  not  be 
allocated  to  any  State. 

(5)  Compliance  costs  and  fundraising 
expenditures.  An  amount  equal  to  10% 
of  campaign  workers'  salaries  and 
overhead  expenditures  in  a  particular 
State  may  be  excluded  from  allocation 
to  that  State  as  an  exempt  compliance 
cost.  An  additional  amount  equal  to  10% 
of  such  salaries  and  overhead 
expenditures  in  a  particular  State  may 
be  excluded  from  allocation  to  that 
State  as  exempt  fundraising 
expenditures,  but  this  exemption  shall 
not  apply  within  28  calendar  days  of  the 
primary  election  as  specified  in  11  CFR 


110.8(c)(2).  Any  amounts  excluded  for 
fundraising  expenditures  shall  be 
applied  against  the  fundraising 
expenditure  limitation  under  11  CFR 
100.8(b)(21).  If  the  candidate  wishes  to 
claim  a  larger  compliance  or  fundraising 
exemption  for  any  person,  the  candidate 
shall  establish  allocation  percentages 
for  each  individual  working  in  that 
State.  The  candidate  shall  keep  detailed 
records  to  support  the  derivation  of  each 
percentage  in  accordance  with  11  CFR 
106.2(e).  Alternatively,  the  Commission's 
Financial  Control  and  Compliance 
Manual  for  Presidential  Primary 
Candidates  contains  some  other 
accepted  allocation  methods  for 
calculating  a  compliance  or  fundraising 
exemption. 

(i)  Exempt  compliance  costs  are  those 
legal  and  accounting  costs  incurred 
solely  to  ensure  compliance  with  26 
U.S.C.  9031  et  seq.,  2  U.S.C.  431  et  seq. 
and  11  CFR  Chapter  I,  including  the 
costs  of  preparing  matching  fund 
submissions.  The  costs  of  preparing 
matching  fund  submissions  shall  be 
limited  to  those  functions  not  required  - 
for  general  contribution  processing  and 
shall  include  the  costs  associated  with: 
Generating  the  matching  fund 
submission  list  and  the  matching  fund 
computer  tape  for  each  submission, 
edits  of  the  contributor  data  base  that 
are  related  to  preparing  a  matching  fund 
submission,  making  photocopies  of 
contributor  checks,  and  seeking 
additional  documentation  from 
contributors  for  matching  purposes.  The 
costs  associated  with  general 
contribution  processing  shall  include 
those  normally  performed  for 
fundraising  purposes,  or  for  compliance 
with  the  recordkeeping  and  reporting 
requirements  of  11  CFR  Part  100  et  seq.. 
such  as  data  entry,  batching 
contributions  for  deposit,  and 
preparation  of  FEC  reports. 

(ii)  Exempt  fundraising  expenditures 
are  those  expenses  associated  with  the 
solicitation  of  contributions.  They 
include  printing  and  postage  for 
solicitations,  airtime  for  fundraising 
advertisements  and  the  cost  of  meals 
and  beverages  for  fundraising  receptions 
or  dinners. 

(d)  Reporting.  All  expenditures 
allocated  under  this  section  shall  be 
reported  on  FEC  Form  3P,  page  3. 

(e)  Recordkeeping.  All  assumptions 
and  supporting  calculations  for 
allocations  made  under  this  section 
shall  be  documented  and  retained  for 
Commission  inspection.  For  compliance 
and  fundraising  deductions  that  exceed 
the  10%  exemptions  under  11  CFR 
106.2(c)(5),  such  records  shall  indicate 
which  duties  are  considered  compliance 


UM  I 


20676 


Federal  Register  /  Vol.  52.  No.  106  /  Wednesday,  June  3.  1987  /  Rules  and  Regulations 


Federal  Register  /  Vol.  52.  No.  106  /  Wednesday,  June  3,  1987  /  Rules  and  Regulations 


20877 


or  fundraising  and  the  percentage  of 
time  each  person  spends  on  such 
activity. 

11  CFR  Subchapter  E  ia  amended  as 
follows: 

1.  By  rew*ing  Parts  9001  through  9007 
to  read  as  follows: 

PART  9001— SCOPE 

Sec 

gooi.l    Scope. 

Authority:  26  U.S.C.  900e(b). 

§9001.1     Scop«. 

This  subchapter  governs  entitlement 
to  and  use  of  funds  certified  from  the 
Presidential  Election  Campaign  Fund 
under  26  U.S.C.  9001  et  seq.  The 
definitions,  restrictions,  liabilities  and 
obligations  imposed  by  this  subchapter 
are  in  addition  to  those  imposed  by 
sections  431^55  of  Title  2.  United  States 
Code,  and  regulations  prescribed 
thereunder  (11  CFR  Parts  100  through 
115).  Unless  expressly  stated  to  the 
contrary,  this  subchapter  does  not  alter 
the  effect  of  any  definitions,  restrictions, 
obligations  and  liabilities  imposed  by 
sections  431-455  of  Title  2  United  States 
Code,  or  regulations  prescribed 
thereunder  (11  CFR  Parts  100  through 
115). 

PART  9002— DEFINITIONS 

Sec. 

9002.1  Authorized  conunitlee. 

9002.2  Candidate. 

9002.3  Commission. 

9002.4  Eligible  candidates. 

9002.5  Fund. 
9002.0  Major  party. 

9002.7  Minor  party. 

9002.8  N.w  pHrty. 

9002.9  Political  committee. 

9002.10  PresidenUal  elecUon. 

9002.11  Quahfied  campaign  expense. 

9002.12  Expenditure  report  period. 

9002.13  Contribution.  , 

9002.14  Secretary. 

9002.15  Political  party. 

Authority:  28  US  C.  0002  and  9009(b). 

S  9002. 1     Authorized  coownm««. 

(a)  Notwithstanding  the  definition  at 
11  CFR  100.5,  "authorized  committee" 
means  with  respect  to  a  candidate  (as 
defined  at  11  CJ-'R  9002.2)  of  a  political 
party  for  President  and  Vice  President, 
any  political  committee  that  is 
authorized  by  a  candidate  to  incur 
expenses  on  behalf  of  such  candidate. 
The  term  "authorized  committee" 
includes  the  candidates  principal 
campaign  committee  d»!8ignated  in 
accordance  with  U  CFR  102.1Z  any 
political  committee  authorized  in  writing 
by  the  candidate  in  accordance  with  11 
CFR  102.13.  and  any  political  committee 
not  disavowed  by  the  candidate 
pursuant  to  11  CFR  10a3(a)(3J.  If  a  party 


has  nominated  a  Presidential  and  a  Vice 
Presidential  candidate,  all  political 
committees  authonzed  by  that  party's 
Presidential  candidate  shall  also  be 
authonzed  committees  of  the  Vice 
Presidential  candidate  and  all  political 
committees  authorized  by  the  Vice 
Presidential  candidate  shall  also  be 
authorized  committees  of  the 
Presidential  candidate. 

(b)  Any  withdrawal  of  an 
authorization  shall  be  in  writing  and 
shall  be  addressed  and  filed  in  the  same 
manner  provided  for  at  11  CFR  102.12  or 
102.13. 

(c)  Any  candidate  nominated  by  a 
political  party  may  desixnate  the 
national  committee  of  that  political 
party  as  that  candidate's  authonzed 
committee  in  accordance  with  11  CF"R 
102.12(c). 

(d)  For  purposes  of  this  subchapter, 
references  to  the  "candidate"  and  his  or 
her  responsibilities  under  this 
subchapter  shall  also  be  deemed  to  refer 
to  the  candidate's  authorized 
committee(8). 

;  9002.2    Candidate. 

(a)  For  the  purposes  of  this 
subchapter,  "candidate"  means  with 
respect  to  any  presidential  election,  an 
individual  who — 

(1]  Hat  been  nominated  by  a  major 
party  for  election  to  the  Office  of 
President  of  the  United  Slates  or  the 
Office  of  Vice-President  of  the  United 
States;  or 

(2)  Has  qualified  or  consented  to  have 
his  or  her  name  appear  on  the  jjenerai 
election  ballot  (or  to  have  the  names  of 
electors  pledged  to  him  or  her  on  such 
ballot)  as  the  candidate  of  a  political 
party  for  election  to  either  such  office  in 
10  or  more  States.  For  the  purposes  of 
this  section,  "political  party  "  shall  be 
defined  in  accordance  with  11  CFR 
9002.15. 

(b)  An  individual  who  is  no  longer 
actively  conducting  campaigns  in  more 
than  one  State  pursuant  to  11  CFR  9004.8 
shall  cease  to  be  a  candidate  for  the 
purpose  of  this  subchapter. 

{ 9002.3    Commission. 

"Commission"  means  the  Federal 
Election  Commission.  999  E  Street.  NW., 
Washington,  DC  20463. 

{  9002.4    ETIgibie  candtdatea. 

"Eligible  candidates  ■  means  those 
Presidential  and  Vice  Presidential 
candidates  who  have  met  all  applicable 
conditions  for  eligibility  to  receive 
payments  from  the  Fund  under  11  CFR 
Part  9003. 


§  9002.5    Fund. 

"Fund"  means  the  Presidential 
Election  Campaign  Fund  established  by 
26  use.  9006(a). 

$  9002.6     Ma|or  party. 

■  Major  party  "  means  a  political  party 
whose  candidate  for  the  office  of 
President  in  the  preceding  Presidential 
election  received,  as  a  candidate  of  such 
party.  25  percent  or  more  of  the  total 
number  of  popular  voles  received  by  all 
candidates  for  such  office.  For  the 
purposes  of  11  CFR  9002.6,  "candidate" 
means,  with  respect  to  any  preceding 
Presidential  election,  an  individual  who 
received  popular  votes  for  the  office  of 
President  in  such  election. 

5  9002.7     KMrKH  party. 

"Minor  party  '  means  a  political  party 
whose  candidate  for  the  office  of 
President  in  the  preceding  Presidential 
election  received,  as  a  candidate  of  such 
party,  5  percent  or  more,  but  less  than  25 
percent,  of  the  total  number  of  popular 
votes  received  by  all  candidates  for 
such  office.  For  the  purposes  of  11  CFR 
9002.7.  "candidate"  means  with  respect 
to  any  preceding  Presidential  election, 
an  individual  who  received  popular 
votes  for  the  office  of  President  in  such 
election. 

{  9002.8    N«w  party. 

'New  parly  ■  means  a  political  party 
which  is  neither  a  major  party  nor  a 
minor  party. 

5  9002.9    Pomicai  commJttaa. 

For  purposes  of  this  subchapter, 
"political  committee"  means  any 
committee,  club,  association, 
organization  or  other  group  of  persons 
(whether  or  not  incorporated)  which 
accepts  contributions  or  makes 
expenditures  for  the  purpose  of 
influencing,  or  attempting  to  influence, 
the  election  of  any  candidate  to  the 
office  of  President  or  Vice  President  of 
the  United  States;  except  that  for  the 
purpose  of  11  Cre  901 2.a  the  term 
"political  committee  '  shall  be  defined  m 
accordance  with  11  CFR  100.5. 

;  9002.10    Prasidantlal  aiactloa 

"Presidential  election"  means  the 
election  of  Presidential  and  Vice 
Presidential  electors. 

{  9002. 1 1     OuaDflad  campaign  expanaa. 

(a)  "Qualified  campaign  expense  " 
means  any  expenditure,  including  a 
purchase,  payment,  distnbulion,  loan, 
advance,  deposit,  or  gift  of  money  or 
an\  thing  of  value — 

(1)  Incurred  to  further  a  candidate's 
campaign  for  election  to  the  office  of 


Resident  or  Vice  President  of  the 
United  Stales; 

(2)  Incurred  within  the  expenditure 
report  period,  as  defined  under  11  CFR 
9002.12.  or  incurred  before  the  beginning 
of  such  period  in  accordance  with  11 
CFR  9003.4  to  the  extent  such 
expenditure  is  for  property,  services  or 
facilities  to  be  used  during  such  period; 
and 

(3)  Neither  the  incurrence  nor  the 
payment  of  such  expenditure  constitutes 
a  violation  of  any  law  of  the  United 
States,  any  law  of  the  State  in  which 
such  expense  is  incurred  or  paid,  or  any 
regulation  prescribed  under  such 
Federal  or  State  law,  except  that  any 
State  law  which  has  been  preempted  by 
the  Federal  Election  Campaign  Act  of 
1971,  as  amended,  shall  not  be 
considered  a  State  law  for  purposes  of 
this  subchapter.  An  expenditure  which 
constitutes  such  a  violation  shall 
nevertheless  count  against  the 
candidate's  expenditure  limitation  if  the 
expenditure  meets  the  conditions  set 
forth  at  n  CYR  9002.11(a)  (1)  and  (2). 

(b)(1)  An  expenditure  is  made  to 
further  a  Presidential  or  Vice 
Presidential  candidate's  campaign  if  it  is 
incurred  by  or  on  behalf  of  such 
candidate  or  his  or  her  authorized 
committee.  For  purposes  of  11  CFR 
9002.11(b)(1),  any  expenditure  incurred 
by  or  on  behalf  of  a  Presidential 
candidate  of  a  political  party  will  also 
be  considered  an  expenditure  to  further 
the  campaign  of  the  Vice  Presidential 
candidate  of  that  party.  Any 
expenditure  incurred  by  or  on  behalf  of 
the  Vice  Presidential  candidate  will  also 
be  considered  an  expenditure  to  further 
the  campaign  of  the  Presidential 
candidate  of  that  parly. 

(2)  An  expenditure  is  made  on  behalf 
of  a  candidate  if  it  is  made  by — 

(i)  Any  authorized  committee  or  any 
other  agent  of  the  candidate  for  the 
purpose  of  making  an  expenditure;  or 

(li)  Any  person  authorized  or 
requested  by  the  candidate,  by  the 
candidate's  authorized  commillee(s),  or 
by  an  agent  of  the  candidate  or  his  or 
her  authorized  committee(s)  to  make  an 
expenditure;  or 

(iii)  A  committee  which  has  been 
requested  by  the  candidate,  the 
candidate's  authorized  commitlee(s),  or 
an  agent  thereof  to  make  the 
expenditure,  even  though  such 
committee  is  not  authorized  in  writing. 

(3)  Expenditures  that  further  the 
election  of  other  candidates  for  any 
public  office  shall  be  allocated  in 
accordance  with  11  Cra  106.1(a)  and 
will  be  considered  qualified  campaign 
expenses  only  to  the  extent  that  they 
specifically  further  the  election  of  the 
candidate  for  President  or  Vice 


President.  A  candidate  may  make 
expenditures  under  this  section  in 
conjunction  with  other  candidates  for 
any  public  office,  but  each  candidate 
shall  pay  his  or  her  proportionate  share 
of  the  cost  in  accordance  with  11  CFR 
106.1(a). 

(4)  Expenditures  by  a  candidate's 
authorized  committee(s)  pursuant  to  11 
CFR  9004.6  for  the  travel  and  related 
ground  service  costs  of  media  shall  be 
qualified  campaign  expenses.  Any 
reimbursement  for  travel  and  related 
services  costs  received  by  a  candidate's 
authorized  committee  shall  be  subject  to 
the  provisions  of  11  CFR  9004.6. 

(5)  Legal  and  accounting  services 
which  are  provided  solely  to  ensure 
compliance  with  2  U.S.C.  431  et.  seq.,  or 
26  U.S.C.  9001,  et  seq..  shall  be  qualified 
campaign  expenses  which  may  be  paid 
from  payments  received  from  the  Fund. 
If  federal  funds  are  used  to  pay  for  such 
services,  the  payments  will  count 
against  the  candidate's  expenditure 
limitation.  Pa^Tnenfs  for  such  services 
may  also  be  made  from  an  account 
established  in  accordance  with  11  CFR 
9003.3  or  may  be  provided  to  the 
committee  in  accordance  with  11  CFR 
100.7(b)(14)  and  100.8(b)(15).  If  payments 
for  such  services  are  made  from  an 
account  established  in  accordance  with 
11  CFR  9003.3,  the  payments  do  not 
count  against  the  candidate's 
expenditure  limitation.  If  payments  for 
such  services  are  made  by  a  minor  or 
new  party  candidate  from  an  account 
containing  private  contributions,  the 
payments  do  not  count  against  that 
candidate's  expenditure  limitation.  The 
amount  paid  by  the  committee  shall  be 
reported  in  accordance  with  11  CFR  Part 
9006.  Amounts  paid  by  the  regular 
employer  of  the  person  providing  such 
services  pursuant  to  11  CFR  100.7(b)(14) 
and  100.8{b)(15)  shall  be  reported  by  the 
recipient  committee  in  accordance  with 
11  CFR  104.3(h). 

(c)  Expenditures  incurred  either 
before  the  beginning  of  the  expenditure 
report  period  or  after  the  last  day  of  a 
candidate's  eligibility  will  be  considered 
qualified  campaign  expenses  if  they 
meet  the  provisions  of  11  CFR  9004.4(a). 
Expenditures  described  under  11  CFR 
9004.4(b)  will  not  be  considered 
qualified  campaign  expenses. 

{  9002. 1 2    E  xpendltura  report  parlpd. 

"Expenditure  report  period"  means, 
with  respect  to  any  Presidential  election, 
the  period  of  time  described  in  either 
paragraph  (a)  or  (b)  of  this  section,  as 
appropriate. 

(a)  In  the  case  of  a  major  party,  the 
expenditure  report  period  begins  on 
September  1  before  the  election  or  on 
the  date  on  which  the  major  party's 


presidential  nominee  is  chosen, 
whichever  is  earlier  and  the  period  ends 
30  days  after  the  Presidential  election. 

(b)  In  the  case  of  a  minor  or  new 
party,  the  period  will  be  the  same  as 
that  of  the  major  party  with  the  shortest 
expenditure  report  period  for  that 
Presidential  election  as  determined 
under  paragraph  (a)  of  this  section. 

§9002.13    Contributioa 

"Contribution"  has  the  same  meaning 
given  the  term  under  2  U.S.C.  431(8), 
441b  and  441c.  and  under  11  CFR  100.7. 
and  11  CFR  Parts  114  and  115. 

§9002.14    Secretary. 

"Secretary"  means  the  Secretary  of 
the  Treasurj'. 

§9002.15    Political  party. 

"Political  party"  means  an 
association,  committee,  or  organization 
which  nominates  or  selects  an 
individual  for  election  to  any  Federal 
office,  including  the  office  of  President 
or  Vice  President  of  the  United  States, 
whose  name  appears  on  the  general 
election  ballot  as  the  candidate  of  such 
association,  committee,  or  organization. 

PART  9003— ELIGIBILrTY  FOR 
PAYMENTS 

Sec 

9003.1  Candidate  and  committee 
agreements. 

9003.2  Candidate  certifications. 

9003.3  Allowable  contributions. 

9003.4  Elxpenses  incurred  prior  to  the 
beginning  of  the  expenditure  report 
period  or  prior  to  receipt  of  Federal 
funds. 

9003.5  Documentation  of  disbursements. 

Authority:  26  U.S.C,  9003  and  9009(b). 

§9003.1    Candidate  and  committee 
agreementa. 

(a)  General.  (1)  To  become  eligible  to 
receive  payments  under  11  CFR  Part 
9005,  the  Presidential  and  Vice 
Presidential  candidates  of  a  political 
party  shall  agree  in  a  letter  signed  by 
the  candidates  to  the  Commission  that 
they  and  their  authorized  committee(8) 
shall  comply  with  the  conditions  set 
forth  in  11  CFR  9003.1(b). 

(2)  Major  party  candidates  shall  sign 
and  submit  such  letter  to  the 
Commission  within  14  days  after 
receiving  the  party's  nomination  for 
election.  Minor  and  new  party 
candidates  shall  sign  and  submit  such 
letter  within  14  days  after  such 
candidates  have  qualified  to  appear  on 
the  general  election  ballot  in  10  or  more 
states  pursuant  to  11  CFR  9002.2(a)(2), 
The  Commission,  on  written  request  by 
a  minor  or  new  party  candidate,  at  any 
time  prior  to  the  date  of  the  general 
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election,  may  extend  the  deadline  for 
filing  such  letter  except  that  the 
deadline  shall  be  a  date  prior  to  the  date 
of  the  general  election, 
(b)  Conditions.  The  candidates  shall: 

(1)  Agree  that  they  have  the  burden  of 
proving  that  disbursements  made  by 
them  or  any  authorized  committee{8)  or 
agent(8)  thereof  are  qualified  campaign 
expenses  as  defined  in  11  CF'R  9002.11. 

(2)  Agree  that  they  and  their 
authorized  committee(s)  shall  comply 
with  the  documentation  requirements 
set  forth  at  11  CFR  9003.5. 

(3)  Agree  that  they  and  their 
authorized  committee(s)  shall  provide 
an  explanation,  in  addition  to  complying 
with  the  documentation  requirements,  of 
the  connection  between  any 
disbursements  made  by  the  candidates 
or  the  authorized  committee(s)  of  the 
candidates  and  the  campaign  if 
requested  by  the  Commission. 

(4)  Agree  that  they  and  their 
authorized  committee(s)  shall  keep  and 
furnish  to  the  Commission  all 
documentation  relating  to  receipts  and 
disbursements  including  any  books, 
records  (including  bank  records  for  all 
accounts),  all  documentation  required 
by  this  subchapter  including  those 
required  to  be  maintained  under  11  CFR 
9003.5,  and  other  information  the 
Commission  may  request.  The  records 
provided  at  the  time  of  the  audit  shall 
also  include  production  of  magnetic 
computer  tapes  containing  all 
information  required  by  law  to  be 
maintained  regarding  the  committee's 
receipts  and  disbursements,  if  the 
committee  maintains  its  records  on 
computer.  Upon  request,  documentation 
explaining  the  computer  system's 
software  capabilities  shall  also  be 
provided. 

(5)  Agree  that  they  and  their 
authorized  committee(s)  shall  permit  an 
audit  and  examination  pursuant  to  11 
CFR  Part  9007  of  all  receipts  and 
disbursements  including  those  made  by 
the  candidate,  all  authorized  committees 
and  any  agent  or  person  authorized  to 
make  expenditures  on  behalf  of  the 
candidate  or  committee(s).  The 
candidate  and  authorized  committee(8) 
shall  facilitate  the  audit  by  making 
available  in  one  central  location,  office 
space,  records  and  such  personnel  as 
are  necessary  to  conduct  the  audit  and 
examination,  and  shall  pay  any  amounts 
required  to  be  repaid  under  11  CFR  Part 
9007. 

(6)  Submit  the  name  and  mailing 
address  of  the  person  who  is  entiUed  to 
receive  payments  from  the  Fund  on 
behalf  of  the  candidates;  the  name  and 
address  of  the  depository  designated  by 
the  candidates  as  required  by  11  CFR 
Part  103  and  11  CFR  9005.2;  and  the 


name  under  which  each  account  is  held 
at  the  depository  at  which  the  payments 
from  the  Fund  are  to  be  deposited 

(7)  Agree  that  they  and  their 
authorized  committee(s)  shall  comply 
with  the  appiicatiie  requirements  of  2 
U.S.C.  431  et  seq..  26  U  SC.  9()(ri  et  srq  . 
and  the  Commission's  regulations  at  11 
CFR  Parts  100-115.  and  9001-9012. 

(8)  Agree  that  they  and  their 
authorized  committee(s)  shall  pay  any 
civil  penalties  included  in  a  concihation 
agreement  entered  into  under  2  U.S.C. 
437g  asainst  the  CHndidafes,  any 
authorized  committees  of  the  candidates 
or  any  agent  thereof. 

i  9003.2    Candidate  certifications. 

(a)  Major  party  candtdules.  To  be 
eligible  to  receive  payments  under  11 
CFR  Part  9005.  each  Presidential  and 
Vice  Presidential  candidate  of  a  major 
party  shall,  under  penalty  of  perjury, 
certify  to  the  Commission; 

(1)  That  the  candidate  and  his  or  her 
authorized  committee(s)  have  not 
incurred  and  will  not  mcur  qualified 
campaign  expenses  in  excess  of  the 
aggregate  payments  to  which  they  will 
be  entitled  under  11  OTR  Part  9004 

(2)  That  no  contributions  have  been  or 
will  be  accepted  by  the  candidate  or  his 
or  her  authorized  committee(8);  except 
as  contributions  specifically  solicited 
for.  and  deposited  to.  the  candidate's 
legal  and  accounting  compliance  fund 
established  under  11  CFR  9003.3(a);  or 
except  to  the  extent  necessary  to  make 
up  any  deficiency  in  payments  received 
from  the  Fund  due  to  the  application  of 
11  CFR  9005.2(b). 

(b)  Minor  and  new  party  candidates. 
To  be  eligible  to  receive  any  payments 
under  11  CFR  Part  9005.  each 
Presidential  and  Vice  Presidential 
candidate  of  a  minor  or  new  party  shall, 
under  penalty  of  perjury,  certify  to  the 
Commission: 

(1)  That  the  candidate  and  his  or  her 
authorized  committee(s)  have  not 
incurred  and  will  not  incur  qualified 
campaign  expenses  in  excess  of  the 
aggregate  payments  to  which  the  eligible 
candidates  of  a  major  party  are  entitled 
under  11  CFR  9004.1. 

(2)  That  no  contributions  to  defray 
qualified  campaign  expenses  have  been 
or  will  be  accepted  by  the  candidate  or 
his  or  her  authorized  committee(s) 
except  to  the  extent  that  the  qualified 
campaign  expenses  incurred  exceed  the 
aggregate  payments  received  by  such 
candidate  from  the  Fund  under  11  CFR 
9004.2. 

(c)  All  candidates.  To  be  eligible  to 
receive  any  payment  under  11  CFR 
9004.2.  the  Presidential  candidate  of 
each  major,  minor  or  new  party  shall 
certify  to  the  Commission,  under  penalty 


of  perjury,  that  such  candidate  will  not 
knowingly  make  expenditures  from  his 
or  her  personal  funds,  or  the  personal 
funds  of  his  or  her  immediate  family,  in 
connection  with  his  or  her  campaign  for 
the  office  of  President  in  excess  of 
S50.000  in  the  ajytrejsnte. 

(1)  For  purposes  of  this  section,  the 
term  "immediate  family"  means  a 
candidate's  spouse,  and  any  child, 
parent,  grandparent,  brother,  half- 
brother,  sister,  or  half-sister  of  the 
candidate,  and  the  spouses  of  such 
persons. 

(2)  Expenditures  from  personal  funds 
made  under  this  paragraph  shall  not 
apply  against  the  expenditure 
limitations. 

(3)  For  purposes  of  this  section,  the 
terms  "personal  fimds"  and  "personal 
funds  of  his  or  her  immediate  family" 
mean: 

(i)  Any  assets  which,  under  applicable 
state  law,  at  the  time  he  or  she  became  a 
candidate,  the  candidate  had  legal  right 
of  access  to  or  control  over,  and  with 
respect  to  which  the  candidate  had 
either 

(A)  Legal  and  rightful  title,  or 

(B)  An  equitable  interest 

(ii)  Salary  and  other  earned  income 
from  bona  fide  employment;  dividends 
and  proceeds  from  the  sale  of  the 
candidate's  stocks  or  other  investments; 
bequests  to  the  candidate;  income  from 
trusts  established  before  candidacy: 
income  from  trusts  established  by 
bequest  after  candidacy  of  which  the 
candidate  is  a  beneficiary;  gifts  of  a 
personal  nature  which  had  been 
customarily  received  prior  to  candidacy; 
proceeds  from  lotteries  and  similar  legal 
games  of  chance. 

(iii)  A  candidate  may  use  a  portion  of 
assets  joinUy  owned  with  his  or  her 
spouse  as  personal  funds.  The  portion  of 
the  jointly  owned  assets  that  shall  be 
considered  as  personal  funds  of  the 
candidate  shall  be  that  portion  which  is 
the  candidates  share  under  the  > 

instrument(s)  of  conveyance  or 
ownership.  If  no  specific  share  is 
indicated  by  any  instrument  of 
conveyance  or  ownership,  the  value  of 
one-half  of  the  property  used  shall  be 
considered  as  personal  funds  of  the 
candidate. 

(4)  For  purposes  of  this  section, 
expenditures  from  personal  funds  made 
by  a  candidate  of  a  political  party  for 
the  office  of  Vice  President  shall  be 
considered  to  be  expenditures  made  by 
the  candidate  of  such  party  for  the  office 
of  President. 

(5)  Contributions  made  by  members  of 
a  candidate's  family  from  funds  which 
do  not  meet  the  definition  of  personal 
funds  under  11  C?'R  9003.2(c)(3]  shall  not 


count  against  such  candidate's  $50,000 
expenditure  limitation  under  11  CFR 
9003.2(c). 

(6)  Personal  funds  expended  pursuant 
to  this  section  shall  be  first  deposited  in 
an  account  established  in  accordance 
with  11  CFR  9003.3  (b)  or  (c). 

(7)  The  provisions  of  this  section  shall 
not  operate  to  limit  the  candidate's 
liability  for.  nor  the  candidate's  ability 
to  pay,  any  repayments  required  under 

II  CFR  Part  9007.  If  the  candidate  or  his 
or  her  committee  knowingly  incurs 
expenditures  in  excess  of  the  limitations 
of  11  CFR  110.8(a),  the  Commission  may 
seek  civil  penalties  under  11  CFR  Part 

III  in  addition  to  any  repayment 
determinations  made  on  the  basis  of 
such  excessive  expenditures. 

(8)  Expenditures  made  using  a  credit 
card  for  which  the  candidate  is  jointly  or 
solely  liable  will  count  against  the  limits 
of  this  section  to  the  extent  that  the  full 
amount  due.  including  any  finance 
charge,  is  not  paid  by  the  committee 
within  60  days  after  the  closing  date  of 
the  billing  statement  on  which  the 
charges  first  appear.  For  purposes  of  this 
section,  the  "closing  date"  shall  be  the 
date  indicated  on  the  billing  statement 
which  serves  as  the  cutoff  date  for 
determining  which  charges  are  included 
on  that  billing  statement. 

(d)  Form.  Major  party  candidates  shall 
submit  the  certifications  required  under 
11  CFR  9003.2  in  a  letter  which  shall  be 
signed  and  submitted  within  14  days 
after  receiving  the  party's  nomination 
for  election.  Minor  and  new  party 
candidates  shall  sign  and  submit  such 
letter  within  14  days  after  such 
candidates  have  qualified  to  appear  on 
the  general  election  ballot  in  10  or  more 
States  pursuant  to  11  CFR  9002.2(a)(2). 
The  Commission,  upon  written  request 
by  a  minor  or  new  party  candidate  made 
at  any  time  prior  to  the  dale  of  the 
general  election,  may  extend  the 
deadline  for  filing  such  letter,  except 
that  the  deadline  shall  be  a  date  prior  to 
the  day  of  the  general  election. 

S  9003.3     Allowsbi*  oontrlbuHon*. 

(a)  Legal  and  accounting  compliance 
fund — major  party  candidates — (1) 
Sources,  (i)  A  major  party  candidate 
may  accept  contributions  to  a  legal  and 
accounting  compliance  fund  if  such 
contributions  are  received  and 
disbursed  in  accordance  with  this 
section.  A  legal  and  accounting 
compliance  fund  may  be  established  by 
such  candidate  prior  to  being  nominated 
or  selected  as  the  candidate  of  a 
political  party  for  the  office  of  President 
or  Vice  President  of  the  United  States. 

(A)  All  solicitations  for  contributions 
to  this  fund  shall  clearly  state  that  such 


contributions  are  being  solicited  for  this 
fund. 

(B)  Contributions  to  this  fund  shall  be 
subject  to  the  limitations  and 
prohibitions  of  11  CFR  Parts  110. 114. 
and  115. 

(ii)  Funds  remaining  in  the  primary 
election  account  of  a  candidate,  which 
funds  are  in  excess  of  any  amount 
required  to  be  reimbursed  to  the 
Presidential  Primary  Matching  PajTnent 
Account  under  11  CFR  9038.2,  may  be 
transferred  to  the  legal  and  accounting 
compliance  fund  without  regard  to  the 
contribution  limitations  of  11  CFR  Part 
110  and  used  for  any  purpose  permitted 
under  this  section. 

(iii)  Contributions  that  are  made  after 
the  beginning  of  the  expenditure  report 
period  but  which  are  designated  for  the 
primary  election,  and  contributions  that 
exceed  the  contributor's  limit  for  the 
primary  election,  may  be  deposited  in 
the  legal  and  accounting  compliance 
fund  if  the  candidate  obtains  the 
contributor's  redesignation.  or  a 
reattribution  to  a  joint  contributor,  in 
accordance  with  11  CFR  110.1.  The 
contributions  so  received  and  deposited 
shall  be  subject  to  the  contribution 
limitations  applicable  for  the  general 
election,  pursuant  to  11  CFR 
110.1(b)(2)(i). 

(2)  Uses,  (i)  Contributions  to  the  legal 
and  accounting  compliance  fund  shall 
be  used  only  for  the  following  purposes; 

(A)  To  defray  the  cost  of  legal  and 
accounting  services  provided  solely  to 
ensure  compliance  with  2  U.S.C.  431  et 
seq..  and  28  U.S.C.  9001  et  seq..  in 
accordance  with  11  CFR  9003.3(a){2)(ii); 

(B)  To  defray  in  accordance  with  11 
CFR  9003.3(a)(2)(ii)(A),  that  portion  of 
expenditures  for  payroll,  overhead,  and 
computer  services  related  to  ensuring 
compliance  with  2  U.S.C.  431  et  seq.  and 
26  U.S.C.  9001  etseq.: 

(C)  To  defray  any  civil  or  criminal 
penalties  imposed  pursuant  to  2  U.S.C. 
437g  or  26  U.S.C.  9012; 

(D)  To  make  repayments  under  11 
CFR  9007.2; 

(E)  To  defray  the  cost  of  soliciting 
contributions  to  the  legal  and  accounting 
compliance  fund;  and 

(F)  To  make  a  loan  to  an  account 
established  pursuant  to  11  CFR  9003.4  to 
defray  qualified  campaign  expenses 
incurred  prior  to  the  expenditure  report 
period  or  prior  to  receipt  of  federal 
funds,  provided  that  the  amounts  so 
loaned  are  restored  to  the  legal  and 
accounting  compliance  fund. 

(ii)(A)  Expenditures  for  payroll 
(including  payroll  taxes),  overhead  and 
computer  services,  a  portion  of  which 
are  related  to  ensuring  compliance  with 
Title  2  and  Chapter  95  of  Title  26.  shall 
be  initially  paid  from  the  candidate's 


federal  fund  account  under  11  CFR 
9005.2  and  may  be  later  reimbursed  by 
the  compliance  fund.  For  purposes  of  11 
CFR  9003.3(a)(2)(i)(B),  a  candidate  may 
use  contributions  to  the  compliance  fund 
to  reimburse  his  or  her  federal  fund 
account  an  amount  equal  to  10%  of  the 
payroll  and  overhead  expenditures  of 
his  or  her  national  campaign 
headquarters  and  state  offices. 
Overhead  expenditures  include,  but  are 
not  limited  to  rent  utilities,  office 
equipment  furniture,  supplies  and  all 
telephone  charges  except  for  telephone 
charges  related  to  a  special  use  such  as 
voter  registration  and  get  out  the  vote 
efforts.  In  addition,  a  candidate  may  use 
contributions  to  the  compliance  fund  to 
reimburse  his  or  her  federal  fund 
account  an  amount  equal  to  70%  of  the 
costs  (other  than  pa\Toll)  associated 
with  computer  services.  Such  costs 
include  but  are  not  limited  to  rental  and 
maintenance  of  computer  equipment 
data  entry  services  not  performed  by 
committee  personnel,  and  related 
supplies.  If  the  candidate  wishes  to 
claim  a  larger  compliance  exemption  for 
payroll  or  overhead  expenditures,  the 
candidate  shall  establish  allocation 
percentages  for  each  individual  who 
spends  all  or  a  portion  of  his  or  her  time 
to  perform  duties  which  are  considered 
necessary  to  ensure  compliance  with 
Title  2  or  Chapter  95  of  Title  26.  The 
candidate  shall  keep  detailed  records  to 
support  the  derivation  of  each 
percentage.  Such  records  shall  indicate 
which  duties  are  considered  compliance 
and  the  percentage  of  time  each  person 
spends  on  such  activity.  If  the  candidate 
wishes  to  claim  a  larger  compliance 
exemption  for  costs  associated  with 
computer  services,  the  candidate  shall 
establish  allocation  percentages  for 
each  computer  function  that  is 
considered  necessary,  in  whole  or  in 
part  to  ensure  compliance  with  2  U.S.C 
431  et  seq.  and  26  U.S.C.  9001  et  seq  The 
allocation  shall  be  based  on  a 
reasonable  estimate  of  the  costs 
associated  with  each  computer  function, 
such  as  the  costs  for  data  entry  services 
performed  by  persons  other  than 
committee  personnel  and  processing 
time.  The  candidate  shall  keep  detailed 
records  to  support  such  calculations. 
The  records  shall  indicate  which 
computer  functions  are  considered 
compliance-related  and  shall  reflect 
which  costs  are  associated  with  each 
computer  function.  The  Commission's 
Financial  Control  and  Compliance 
Manual  for  General  Election  Candidates 
Receiving  Public  Funding  contains  some 
accepted  alternative  allocation  methods 
for  determining  the  amount  of  salanes 
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and  overhead  expenditures  that  may  be 
considered  exempt  compliance  costs. 

(B)  Reimbursement  from  the 
compliance  fund  may  be  made  to  the 
separate  account  maintained  for  federal 
funds  under  11  CFR  9005.2  for  legal  and 
accounting  compliance  services 
disbursements  that  are  initially  paid 
from  the  separate  federal  funds  account. 
Such  reimbursement  must  be  made  prior 
to  any  final  repayment  determination  by 
the  Commission  pursuant  to  11  CFR 
9007.2.  Any  amounts  so  reimbursed  to 
the  federal  fund  account  may  not 
subsequently  be  transferred  back  to  the 
legal  and  accounting  compliance  fund, 
(iii)  Amounts  paid  from  this  account 
for  the  purposes  permitted  by  11  CFR 
9003.3(a)(2)(i)  (A)  through  (E)  shall  not 
be  subject  to  the  expenditure  limits  of  2 
U.S.C.  441a(b)  and  11  CFR  110.8.  (See 
also  11  CFR  100.8(b){15)).  When  the 
proceeds  of  loans  made  in  accordance 
with  11  CFR  9003.2(a)(2)(i)(F)  are 
expended  on  qualified  campaign 
expenses,  such  expenditures  shall  count 
against  the  candidate's  expenditure 
limit. 

(iv)  Contributions  to  or  funds 
deposited  in  the  legal  and  accounting 
compliance  fund  may  not  be  used  to 
retire  debts  remaining  from  the 
Presidential  primaries,  except  that,  if 
after  payment  of  all  expenses  relating  to 
the  general  election,  there  are  excess 
campaign  funds,  such  funds  may  be 
used  for  any  purpose  permitted  under  2 
U.S.C.  439a  and  11  CFR  Part  113, 
including  payment  of  primary  election 
debts. 

(3)  Deposit  and  disclosure,  (i) 
Amounts  received  pursuant  to  11  CFR 
9003.3(a)(1)  shall  be  deposited  and 
maintained  in  an  account  separate  from 
that  described  in  11  CFR  9005.2  and 
shall  not  be  commingled  with  any 
money  paid  to  the  candidate  by  the 
Secretary  pursuant  to  11  CFR  9005.2. 

(ii)  The  receipts  to  and  disbursements 
from  this  account  shall  be  reported  in  a 
separate  report  in  accordance  with  11 
CFR  9006.1(b)(2).  All  contributions  made 
to  this  account  shall  be  recorded  in 
accordance  with  11  CFR  102.9. 
Disbursements  made  from  this  account 
shall  be  documented  in  the  same 
manner  provided  in  11  CFR  9003.5. 

(b)  Contributions  to  defray  qualified 
campaign  expenses — ma/or  party 
candidates.  (1)  A  major  party  candidate 
or  his  or  her  authorized  committee{s) 
may  solicit  contributions  to  defray 
qualified  campaign  expenses  to  the 
extent  necessary  to  make  up  any 
deficiency  in  payments  received  from 
the  Fund  due  to  the  application  of  11 
CFR  9005.2(b). 

(2)  Such  contributions  may  be 
deposited  in  a  separate  account  or  may 


be  deposited  with  federal  funds  received 
under  11  CP"R  9005  2.  Disbursements 
from  this  account  shall  be  made  only  to 
defray  qualified  campaign  expenses  and 
to  defray  the  cost  of  soliciting 
contributions  to  such  account.  All 
disbursements  from  this  account  shall 
be  documented  m  accordance  with  11 
CFR  9003.5  and  shall  be  reported  in 
accordance  with  11  CFR  9006.1. 

(3)  A  candidate  may  make  transfers  to 
this  account  from  his  or  her  legal  and 
accounting  compliance  fund. 

(4)  The  contributions  received  under 
this  section  shall  be  subject  to  the 
limitations  and  prohibitions  of  11  CFR 
Parts  110, 114  and  115  and  shall  be 
aggregated  with  all  contributions  made 
by  the  same  persons  to  the  candidate's 
legal  and  accounting  compliance  fund 
under  11  CFR  9003.3(a)  for  the  purposes 
of  such  limitations. 

(5)  Any  costs  incurred  for  soliciting 
contributions  to  this  account  shall  not 
be  considered  expenditures  to  the  extent 
that  the  aggregate  of  such  costs  does  not 
exceed  20  percent  of  the  expenditure 
limitation  under  11  CFR  9003.2(a)(1). 
These  costs  shall,  however,  be  reported 
as  disbursements  in  accordance  with  11 
CFR  Part  104  and  11  CFR  9006.1.  For 
purposes  of  this  section,  a  candidate 
may  exclude  from  the  expenditure 
limitation  an  amount  equal  to  10%  of  the 
payroll  (including  payroll  taxes)  and 
overhead  expenditures  of  his  or  her 
national  campaign  headquarters  and 
state  offices  as  exempt  fundraising 
costs. 

(6)  Any  costs  incurred  for  legal  and 
accounting  services  which  are  provided 
solely  to  ensure  compliance  with  2  U.S.C 
431  et  seq.  and  26  U.S.C.  9001  et  seq. 
shall  not  count  against  the  candidate's 
expenditure  limitation.  For  purposes  of 
this  section,  a  candidate  may  exclude 
from  the  expenditure  limitation  an 
amount  equal  to  10%  of  the  payroll 
(including  payroll  taxes)  and  overhead 
expenditures  of  his  or  her  national 
campaign  headquarters  and  state 
offices.  In  addition,  a  candidate  may 
exclude  from  the  expenditure  limitation 
an  amount  equal  to  70%  of  the  costs 
(other  than  payroll)  associated  with 
computer  services. 

(i)  For  purposes  of  11  CFR  9003.3(b)(B), 
overhead  costs  include,  but  are  not 
limited  to.  rent  utilities,  office 
equipment,  furniture,  supplies  and  all 
telephone  charges  except  for  telephone 
charges  related  to  a  special  use  such  as 
voter  registration  and  get  out  the  vote 
efforts. 

(ii)  For  purposes  cf  11  CFR  9003.3(b)(6) 
costs  associated  with  computer  services 
include,  but  are  not  limited  to.  rental 
and  maintenance  of  computer 
equipment,  data  entry  services  not 


performed  by  committee  personnel,  and 
related  supplies. 

(7)  If  the  candidate  wishes  to  claim  a 
larger  compliance  or  fundraising 
exemption  under  11  CFR  9003.3(b)  (5)  or 
(6)  for  payroll  and  overhead 
expenditures,  the  candidate  shall 
establish  allocation  percentages  for 
each  individual  who  spends  all  or  a 
portion  of  his  or  her  time  to  perform 
duties  which  are  considered  compliance 
or  fundraising.  The  candidate  shall  keep 
detailed  records  to  support  the 
derivation  of  each  percentage.  Such 
records  shall  indicate  which  duties  are 
considered  compliance  or  fundraising 
and  the  percentage  of  time  each  person 
spends  on  such  activity. 

(8)  If  the  candidate  wishes  to  claim  a 
larger  compliance  exemption  under  11 
CFR  9003.3(b)(6)  for  costs  associated 
with  computer  8er\ices.  the  candidate 
shall  establish  allocation  percentages 
for  each  computer  function  that  is 
considered  necessary,  in  whole  or  in 
part,  to  ensure  compliance  with  2  U.S.C. 
431  et  seq.  and  26  U.S.C.  9001  et  seq.  The 
allocation  shall  be  based  on  a 
reasonable  estimate  of  the  costs 
associated  with  each  computer  function, 
such  as  the  costs  for  data  entry  services 
performed  by  other  than  committee 
personnel  and  processing  time.  The 
candidate  shall  keep  detailed  records  to 
support  such  calculations.  The  records 
shall  indicate  which  completer  functions 
are  considered  compliance-related  and 
shall  reflect  which  costs  are  associated 
with  each  computer  function. 

(9)  The  Commission's  Financial 
Control  and  Compliance  Manual  for 
General  Election  Candidates  Receiving 
Public  Funding  contains  some  accepted 
alternative  allocation  methods  for 
determining  the  amount  of  salaries  and 
overhead  expenditures  that  may  be 
considered  exempt  compliance  costs  or 
exempt  fundraising  costs. 

(c)  Contributions  to  defray  qualified 
campaign  expenses  minor  and  new 
party  candidates.  (1)  A  minor  or  new 
party  candidate  may  solicit 
contributions  to  defray  qualified 
campaign  expenses  which  exceed  the 
amount  received  by  such  candidate  from 
the  Fund,  subject  to  the  limits  of  11  CFR 
9003.2(b). 

(2)  The  contributions  received  under 
this  section  shall  be  subject  to  the 
limitations  and  prohibitions  of  11  CFR 
Parts  110. 114  and  115. 

(3)  Such  contributions  may  be 
deposited  in  a  separate  account  or  may 
be  deposited  with  federal  funds  received 
under  11  CFR  9005.2.  Disbursements 
from  this  account  shall  be  made  only  for 
the  following  purposes: 


(i)  To  defray  quahfied  campaign 
expenses; 

(ii)  To  make  repayments  under  11  CFR 
9007.2; 

(iii)  To  defray  the  cost  of  soliciting 
contributions  to  such  account; 

(iv)  To  defray  the  cost  of  legal  and 
accounting  services  provided  solely  to 
ensure  compliance  with  2  U.S.C.  431  et 
seq.  and  26  U.S.C.  9001  et  seq. 

(4)  All  disbursements  from  this 
account  shall  be  documented  in 
accordance  with  11  CFR  9003.5  and  shall 
be  reported  in  accordance  with  11  CFR 
Part  104  and  {  9006.1. 

(5)  Any  costs  incurred  for  soHciting 
contributions  to  this  account  shall  not 
be  considered  expenditures  to  the  extent 
that  the  aggregate  of  such  costs  does  not 
exceed  20  percent  of  the  expenditure 
limitation  under  11  CVR  9003  2(a)(1). 
These  costs  shall,  however,  be  reported 
as  disbursements  in  accordance  with  11 
CFR  Part  104  and  §  9006.1.  For  purposes 
of  this  section,  a  candidate  may  exclude 
from  the  expenditure  limitation  an 
amount  equal  to  10%  of  the  payroll 
(including  payroll  taxes)  and  overhead 
expenditures  of  his  or  her  national 
campaign  headquarters  and  state  offices 
as  exempt  fundraising  costs. 

(6)  Any  costs  incurred  for  legal  and 
accounting  services  which  are  provided 
solely  to  ensure  compliance  with  2  U.S.C 
431  et  seq.  and  26  U.S.C.  9001  et  seq. 
shall  not  count  against  the  candidates 
expenditure  limitation.  For  purposes  of 
this  section,  a  candidate  may  exclude 
from  the  expenditure  limitation  an 
amount  equal  to  10%  of  the  payroll 
(including  payroll  taxes)  and  overhead 
expenditures  of  his  or  her  national 
campaign  headquarters  and  state 
offices.  In  addition,  a  candidate  may 
exclude  from  the  expenditure  limitation 
an  amount  equal  to  70%  of  the  costs 
(other  than  payroll)  associated  with 
computer  services. 

(i)  For  purposes  of  11  CFR  9003.3(c)(6), 
overhead  costs  include,  but  are  not 
limited  to.  rent,  utilities,  office 
equipment,  furniture,  supplies  and  all 
telephone  charges  except  for  telephone 
charges  related  to  a  special  use  such  as 
voter  registration  and  get  out  the  vote 
efforts. 

(ii)  For  purposes  of  11  CFR  9003.3(c)(6) 
costs  associated  with  computer  services 
include  but  are  not  limited  to,  rental  and 
maintenance  of  computer  equipment, 
data  entry  services  not  performed  by 
committee  personnel,  and  related 
supplies. 

(7)  If  the  candidate  wishes  to  claim  a 
larger  compliance  or  fundraising 
exemption  under  11  CFR  9003.3(c)(6)  for 
payroll  and  overhead  expenditures,  the 
candidate  shall  establish  allocation 
percentages  for  each  individual  who 


spends  all  or  a  portion  of  his  or  her  time 
to  perform  duties  which  are  considered 
compliance  or  fundraising.  The 
candidate  shall  keep  detailed  records  to 
support  the  derivation  of  each 
percentage.  Such  records  shall  indicate 
which  duties  are  considered  compliance 
or  fundraising  and  the  percentage  of 
time  each  person  spends  on  such 
activity. 

(8)  If  the  candidate  wishes  to  claim  a 
larger  compliance  exemption  under  11 
CFR  9003.3(c)(6)  for  costs  associated 
with  computer  services,  the  candidate 
shall  establish  allocation  jjercentages 
for  each  computer  function  that  is 
considered  necessary,  in  whole  or  in 
part,  to  ensure  compliance  with  2  U.S.C. 
431  et  seq.  and  26  U.S.C.  9001  et  seq.  The 
allocation  shall  be  based  on  a 
reasonable  estimate  of  the  costs 
associated  with  each  computer  function, 
such  as  the  costs  for  data  entry  services 
performed  by  other  than  committee 
persoruiel  and  processmg  time.  The 
candidate  shall  keep  detailed  records  to 
support  such  calculations.  The  records 
shall  indicate  which  computer  functions 
are  considered  compliance-related  and 
shall  reflect  which  costs  are  associated 
with  each  computer  function. 

(9)  The  candidate  shall  keep  and 
maintain  a  separate  record  of 
disbursements  made  to  defray  exempt 
legal  and  accounting  costs  under  11  CFR 
9003.3(c)  (6)  and  (7)  and  shall  report 
such  disbursements  in  accordance  with 
11  CFR  Part  104  and  11  CFR  9006.1. 

(10)  The  Commission's  Financial 
Control  and  Compliance  Manual  for 
General  Election  Candidates  Receiving 
Public  Funding  contains  some  accepted 
alternative  allocation  methods  for 
determining  the  amount  of  salaries  and 
overhead  expenditures  that  may  be 
considered  exempt  compliance  costs  or 
exempt  fundraising  costs. 

§  9003.4     Exf>ense%  Incurred  prtor  to  tn* 
t>eginnlng  of  tt>e  expendtturt  report  period 
or  prior  to  receipt  o(  Federal  hinds. 

(a)  Permissible  expenditures.  (1)  A 
candidate  may  incur  expenditures 
before  the  beginning  of  the  expenditure 
report  period,  as  defined  at  11  CFR 
9002.12,  if  such  expenditures  are  for 
property,  services  or  facilities  which  are 
to  be  used  in  connection  with  his  or  her 
general  election  campaign  and  which 
are  for  use  during  the  expenditure  report 
period.  Such  expenditures  will  be 
considered  qualified  campaign 
expenses.  Examples  of  such 
expenditures  include  but  are  not  limited 
to:  Expenditures  for  establishing 
financial  accounting  systems, 
expenditures  for  organizational  planning 
and  expenditures  for  polling. 


(2)  A  candidate  may  incur  qualified 
campaign  expenses  prior  to  receiving 
payments  under  11  CFR  Part  9005. 

(b)  Sources.  (1)  A  candidate  may 
obtain  a  loan  which  meets  the 
requirements  of  11  CFR  100.7(b)(ll)  for 
loans  in  the  ordinary  course  of  business 
to  defray  permissible  expenditures 
described  in  11  CFR  9003.4(a).  A 
candidate  receiving  payments  equal  to 
the  expenditure  limitation  in  11  CFR 
110.8  shall  make  full  repayment  of 
principal  and  interest  on  such  loans 
from  payments  received  by  the 
candidate  under  11  CFR  Part  9005  within 
15  days  of  receiving  such  payments. 

(2)  A  major  party  candidate  may 
borrow  from  his  or  her  legal  and 
accounting  compliance  fund  for  the 
purposes  of  defraying  permissible 
expenditures  described  in  11  CFR 
9003.4(a).  All  amounts  borrowed  from 
the  legal  and  accounting  compliance 
fund  must  be  restored  to  such  fund  after 
the  beginning  of  the  expenditure  report 
period  either  from  federal  funds 
received  under  11  CFR  Part  9005  or 
private  contributions  received  under  11 
CFR  9003.3(b).  For  candidates  receiving 
federal  funds,  restoration  shall  be  made 
within  15  days  after  receipt  of  such 
funds. 

(3)  A  minor  or  new  party  candidate 
may  defray  such  expenditures  from 
contributions  received  in  accordance 
with  11  CFR  9003.3(c). 

(4)(i)  A  candidate  who  has  received 
federal  funding  under  11  CFR  Part  9031 
et  seq.,  may  borrow  from  his  or  her 
primary  election  campaign  an  amount 
not  to  exceed  the  residual  balance 
projected  to  remain  in  the  candidate's 
primary  account(s)  on  the  basis  of  the 
formula  set  forth  at  11  CFR  9038.3(c).  A 
major  party  candidate  receiving 
payments  equal  to  the  expenditure 
limitation  shall  reimburse  amounts 
borrowed  from  his  or  her  primary 
campaign  from  payments  received  by 
the  candidate  under  11  CFR  Part  9005 
within  15  days  of  such  receipt. 

(ii)  A  candidate  who  has  not  received 
federal  funding  during  the  primary 
campaign  may  borrow  at  any  time  from 
his  or  her  primary  account(s)  to  defray 
such  expenditures,  provided  that  a 
major  party  candidate  receiving 
payments  equal  to  the  expenditure 
limitation  shall  reimburse  all  amounts 
borrowed  from  his  or  her  primary 
campaign  from  payments  received  by 
the  candidate  under  11  CFR  Part  9005 
within  15  days  of  such  receipt. 

(5)  A  candidate  nay  use  personal 
funds  in  accordance  with  11  CFR 
9003.2(c),  up  to  his  or  her  $50,000  limit,  to 
defray  such  expenditures. 
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(c)  Deposit  and  disclosure.  Amounts 
received  or  borrowed  by  a  candidate 
under  11  CFR  9003.4(b)  to  defray 
expenditures  permitted  under  11  CFR 
9003.4(a)  shall  be  deposited  in  a 
separate  account  to  be  used  only  for 
such  expenditures.  All  receipts  and 
disbursements  from  such  account  shall 
be  reported  pursuant  to  11  CFR  9006.1(a) 
and  documented  in  accordance  with  11 
ere  9003.5. 

§9003.5     Documentation  of 
disbursements. 

(a)  Burden  of  proof.  Each  candidate 
shall  have  the  burden  of  proving  that 
disbursements  made  by  the  candidate  or 
his  or  her  authorized  commiltee(s)  or 
persons  authorized  to  make 
expenditures  on  behalf  of  the  candidate 
or  authorized  committee(8)  are  qualified 
campaign  expenses  as  defined  in  11  CFR 
9002.11.  The  candidate  and  his  or  her 
authorized  committee(s)  shall  obtain 
and  furnish  to  the  Commission  at  its 
request  any  evidence  regarding  qualified 
campaign  expenses  made  by  the 
candidate,  his  or  her  authorized 
committees  and  agents  or  persons 
authorized  to  make  expenditures  on 
behalf  of  the  candidate  or  commiltee(s) 
as  provided  in  11  CFR  9003.5(b). 

(b)  Documentation  required.  (1)  For 
disbursements  in  excess  of  $200  to  a 
payee,  the  candidate  shall  present 
either: 

(i)  A  receipted  bill  from  the  payee  that 
states  the  purpose  of  the  disbursement; 
or 

(ii)  If  such  a  receipt  is  not  available,  a 
cancelled  check  negotiated  by  the 
payee,  and 

(A)  One  of  the  following  documents 
generated  by  the  payee:  A  bill,  invoice, 
or  voucher  that  states  the  purpose  of  the 
disbursement;  or 

(B)  Where  the  documents  specified  in 
11  cm  9003.5(b)(l)(ii)(A)  are  not 
available,  a  voucher  or 
contemporaneous  memorandum  from 
the  candidate  or  the  committee  that 
states  the  purpose  of  the  disbursement; 
or 

(iii)  If  neither  a  receipted  bill  as 
specified  in  11  CFR  9003.5(b)(l)(i)  nor 
the  supporting  documentation  specified 
in  11  CFR  9003.5(b)(l)(ii)  is  available,  a 
cancelled  check  negotiated  by  the  payee 
that  states  the  purpose  of  the 
disbursement. 

(iv)  Where  the  supporting 
documentation  required  in  11  CFR 
9003.5(b)(1)  (i).  (ii)  or  (iii)  is  not 
available,  the  candidate  or  committee 
may  present  a  cancelled  check  and 
collateral  evidence  to  document  the 
qualified  campaign  expense.  Such 
collateral  evidence  may  include  but  is 
not  limited  to: 


(A)  Evidence  demonstrating  that  the 
expenditure  is  part  of  an  identifiable 
program  or  project  which  is  otherwise 
sufficiently  documented  such  as  a 
disbursement  which  is  one  of  a  number 
of  documented  disbursements  relating  to 
a  campaign  mailing  or  to  the  operation 
of  a  campaign  office; 

(B)  Evidence  that  the  disbursement  is 
covered  by  a  pre-established  written 
campaign  committee  policy,  such  as  a 
per  diem  policy. 

(2)  For  all  other  disbursements  the 
candidate  shall  present: 

(i)  A  record  disclosing  the  full  name 
and  mailing  address  of  the  payee,  the 
amount,  date  and  purpose  of  the 
disbursement,  if  made  from  a  petty  cash 
fund;  or 

(ii)  A  cancelled  check  negotiated  by 
the  payee  that  states  the  full  name  and 
mailing  address  of  the  payee,  and  the 
amount,  date  and  purpose  of  the 
disbursement. 

(3)  For  purposes  of  this  section: 
(i)  "Payee"  means  the  person  who 

provides  the  goods  or  services  to  the 
candidate  or  committee  in  return  for  the 
disbursement;  except  that  an  individual 
will  be  considered  a  payee  under  this 
section  if  he  or  she  receives  $500  or  less 
advanced  for  travel  and/or  subsistence 
and  if  the  individual  is  the  recipient  of 
the  goods  or  services  purchased. 

(ii)  "Purpose  ■  means  the  full  name 
and  mailing  address  of  the  payee,  the 
date  and  amount  of  the  disbursement, 
and  a  brief  description  of  the  goods  or 
services  purchased. 

(c)  Retention  of  records.  The 
candidate  shall  retain  records  with 
respect  to  each  disbursement  and 
receipt,  including  bank  records, 
vouchers,  worksheets,  receipts,  bills  and 
accounts,  journals,  ledgers,  fundraising 
solicitation  material,  accounting  systems 
documentation,  and  any  related 
materials  documenting  campaign 
receipts  and  disbursements,  for  a  period 
of  three  years  pursuant  to  11  CFR 
102.9(c),  and  shall  present  these  records 
to  the  Commission  on  request. 

(d)  List  of  capital  and  other  assets — 
(1)  Capital  assets.  The  candidate  or 
committee  shall  maintain  a  list  of  all 
capital  assets  whose  purchase  price 
exceeded  $2000  when  acquired  by  the 
campaign.  The  list  shall  include  a  brief 
description  of  each  capital  asset,  the 
purchase  price,  the  date  it  was  acquired, 
the  method  of  disposition  and  the 
amount  received  in  disposition.  For 
purposes  of  this  section,  "capital  asset" 
shall  be  defmed  in  accordance  with  11 
CFR  9004.9(d)(1). 

(2)  Other  assets.  The  candidate  or 
committee  shall  maintain  a  list  of  other 
assets  acquired  for  use  in  fundraising  or 
as  collateral  for  campaign  loans,  if  the 


aggregate  value  of  such  assets  exceeds 
$5000.  The  list  shall  include  a  brief 
description  of  each  such  asset,  the  fair 
market  value  of  each  asset,  the  method 
of  disposition  and  the  amount  received 
in  disposition.  The  fair  market  value  of 
other  assets  shall  be  determined  in 
accordance  with  11  CFR  9004.9(d)(2). 

PART  9004— ENTITLEMENT  OF 
ELIGIBLE  CANDIDATES  TO 
PAYMENTS;  USE  OF  PAYMENTS 

9004  1     Major  parties. 

9004.2  Pre-election  payments  for  minor  and 
new  parly  candidates. 

9004.3  Post-election  payments. 
9004  4    Use  of  payments. 

9004.5  Investment  of  public  funds. 

9004.6  Reimbursements  for  transportation 
and  services  made  available  to  media 
personnel. 

9004.7  Allocation  of  travel  expenditures. 

9004.8  Withdrawal  by  candidate. 

9004.9  Net  outstanding  qualified  campaign 
expenses. 

9004.10  Sale  of  assets  acquired  for  fund- 
raising  purposes. 

Authority:  26  U.S.C.  9004  and  9009(b). 

§  9004.1     Major  parties. 

The  eligible  candidates  of  each  major 
party  in  a  Presidential  election  shall  be 
entitled  to  equal  payments  under  11  CFR 
Part  9005  in  an  amount  which,  in  the 
aggregate,  shall  not  exceed  $20,000,000 
as  adjusted  by  the  Consumer  Price 
Index  in  the  manner  described  in  11  CFR 
110.9(c). 

§  9004.2     Pre-election  payments  for  minor 
and  new  party  candidates. 

(a)  Candidate  of  a  minor  party  in  the 
preceding  election.  An  eligible 
candidate  of  a  minor  party  is  entitled  to 
preelection  payments: 

(1)  If  he  or  she  received  at  least  5%  of 
the  total  popular  vote  as  the  candidate 
of  a  minor  parly  in  the  preceding 
election  whether  or  not  he  or  she  is  the 
same  minor  party's  candidate  in  this 
election. 

(2)  In  an  amount  which  is  equal,  in  the 
aggregate,  to  a  proportionate  share  of 
the  amount  to  which  major  party 
candidates  are  entitled  under  11  CFR 
9004.1. 

The  aggregate  amount  received  by  a 
minor  party  candidate  shall  bear  the 
same  ratio  to  the  amount  received  by 
the  major  party  candidates  as  the 
number  of  popular  votes  received  by  the 
minor  party  Presidential  candidate  in 
the  preceding  Presidential  election  bears 
to  the  average  number  of  popular  votes 
received  by  all  major  party  candidates 
in  that  election. 

(b)  Candidate  of  a  minor  party  in  the 
current  election.  The  eligible  candidate 


of  a  minor  party  whose  candidate  for 
the  office  of  President  in  the  preceding 
election  received  at  least  5%  but  less 
than  25%  of  the  total  popular  vote  is 
eligible  to  receive  pre-election 
payments.  The  amount  which  a  minor 
party  candidate  is  entitled  to  receive 
under  this  section  shall  be  computed 
pursuant  to  11  CFR  9004.2(a)  based  on 
the  number  of  popular  votes  received  by 
the  minor  party's  candidate  in  the 
preceding  Presidential  election; 
however,  the  amount  to  which  the  minor 
party  candidate  is  entitled  under  this 
section  shall  be  reduced  by  the  amount 
to  which  the  minor  party's  Presidential 
candidate  in  this  election  is  entitled 
under  11  CFR  9004.2(a),  if  any. 

(c)  New  party  candidate.  A  candidate 
of  a  new  party  who  was  a  candidate  for 
the  office  of  President  in  at  least  10 
States  in  the  preceding  election  may  be 
eligible  to  receive  preelection  payments 
if  he  or  she  received  at  least  5%  but  less 
than  25%  of  the  total  popular  vote  in  the 
preceding  election.  The  amount  which  a 
new  party  candidate  is  entitled  to 
receive  under  this  section  shall  be 
computed  pursuant  to  11  CFR  9004.2(a) 
based  on  the  number  of  popular  votes 
received  by  the  new  party  candidate  in 
the  preceding  election.  If  a  new  party 
candidate  is  entitled  to  payments  under 
this  section,  the  amount  of  the 
entitlement  shall  be  reduced  by  the 
amount  to  which  the  candidate  is 
entitled  under  11  CFR  9004.2(a),  if  any. 

§  9004.3    Post-etectton  payments. 

(a)  Minor  and  new  party  candidates. 
Eligible  candidates  of  a  minor  party  or 
of  a  new  party  who,  as  candidates, 
receive  5  percent  or  more  of  the  total 
number  of  popular  votes  cast  for  the 
office  of  President  in  the  election  shall 
be  entitled  to  payments  under  11  CFR 
Part  9005  equal,  in  the  aggregate,  to  a 
proportionate  share  of  the  amount 
allowed  for  major  party  candidates 
under  11  CFR  9004.1.  The  amount  to 
which  a  minor  or  new  party  candidate  is 
entitled  shall  bear  the  same  ratio  to  the 
amount  received  by  the  major  party 
candidates  as  the  number  of  popular 
votes  received  by  the  minor  or  new 
party  candidate  in  the  Presidential 
election  bears  to  the  average  number  of 
popular  votes  received  by  the  major 
party  candidates  for  President  in  that 
election. 

(b)  Amount  of  entitlement.  The 
aggregate  payments  to  which  an  eligible 
candidate  shall  be  entitled  shall  not 
exceed  an  amount  equal  to  the  lower  of: 

(1)  The  amount  of  qualified  campaign 
expenses  incurred  by  such  eligible 
candidate  and  his  or  her  authorized 
committee(s),  reduced  by  the  amount  of 
contributions  which  are  received  to 


defray  qualified  campaign  expenses  by 
such  eligible  candidate  and  such 
committee(s);  or 

(2)  The  aggregate  payments  to  which 
the  eligible  candidates  of  a  major  party 
are  entitled  under  11  CFR  9004.1, 
reduced  by  the  amount  of  contributions 
received  by  such  eligible  candidates  and 
their  authorized  committees  to  defray 
qualified  campaign  expenses  in  the  case 
of  a  deficiency  in  the  Fund. 

(c)  Amount  of  entitlement  limited  by 
pre-election  payment.  If  an  eligible 
candidate  is  entitled  to  payment  under 
11  CFR  9004.2,  the  amount  allowable  to 
that  candidate  under  this  section  shall 
also  be  limited  to  the  amount,  if  any,  by 
which  the  entitlement  under  11  CFR 
9004.3(a)  exceeds  the  amount  of  the 
entitlement  under  11  CFR  9004.2. 

§  9004.4    Use  of  payments. 

(a)  Qualified  campaign  expenses.  An 
eligible  candidate  shall  use  payments 
received  under  11  CFR  Part  9005  only  for 
the  following  purposes: 

(1)  A  candidate  may  use  such 
payments  to  defray  qualified  campaign 
expenses; 

(2)  A  candidate  may  use  such 
payments  to  repay  loans  that  meet  the 
requirements  of  11  CFR  100.7(a)(1)  or 
100.7(b)(ll)  or  to  otherwise  restore  funds 
(other  than  contributions  received 
pursuant  to  11  CFR  9003.3(b)  and 
expended  to  defray  qualified  campaign 
expenses)  used  to  defray  qualified 
campaign  expenses; 

(3)  A  candidate  may  use  such 
payments  to  restore  funds  expended  in 
accordance  with  11  CFR  9003.4  for 
qualified  campaign  expenses  incurred 
by  the  candidate  prior  to  the  beginning 
of  the  expenditure  report  period. 

(4)  Winding  down  costs.  The  following 
costs  shall  be  considered  qualified 
campaign  expenses: 

(i)  Costs  associated  with  the 
termination  of  the  candidate's  general 
election  campaign  such  as  complying 
with  the  post-election  requirements  of 
the  Act  and  other  necessary 
administrative  costs  associated  with 
winding  down  the  campaign,  including 
office  space  rental,  staff  salaries  and 
office  supplies;  or 

(ii)  Costs  incurred  by  the  candidate 
prior  to  the  end  of  the  expenditure 
report  period  for  which  written 
arrangement  or  commitment  was  made 
on  or  before  the  close  of  the  expenditure 
report  period. 

(b)  Non-qualified  campaign  expenses. 
(1)  General.  The  following  are  examples 
of  disbursements  that  are  not  qualified 
campaign  expenses. 

(2)  Excessive  expenditures.  An 
expenditure  which  is  in  excess  of  any  of 
the  limitations  under  11  CFR  9003.2  shall 


not  be  considered  a  qualified  campaign 
expense.  The  Commission  will  calculate 
the  amount  of  expenditures  attributable 
to  these  limitations  using  the  full 
amounts  originally  charged  for  goods 
and  services  rendered  to  the  committee 
and  not  the  amounts  for  which  such 
obligations  were  later  settled  and  paid, 
unless  the  committee  can  demonstrate 
that  the  lower  amount  paid  reflects  a 
reasonable  settlement  of  a  bona  fide 
dispute  with  the  creditor. 

(3)  Expenditures  incurred  after  the 
close  of  the  expenditure  report  period. 
Any  expenditures  incurred  after  the 
close  of  the  expenditure  report  period, 
as  defined  in  11  CFR  9002.12,  are  not 
qualified  campaign  expenses  except  to 
the  extent  permitted  under  11  CFR 
9004.4(a)(4). 

(4)  Civil  or  criminal  penalties.  Civil  or 
criminal  penalties  paid  pursuant  to  the 
Federal  Election  Campaign  Act  are  not 
qualified  campaign  expenses  and  cannot 
be  defrayed  from  payments  received 
under  11  CFR  Part  9005.  Penalties  may 
be  paid  from  contributions  in  the 
candidate's  legal  and  accounting 
compliance  fund,  in  accordance  with  11 
CFR  9003.3(a)(2){i)(C).  Additional 
amounts  may  be  received  and  expended 
to  pay  such  penalties,  if  necessary. 
These  funds  shall  not  be  considered 
contributions  or  expenditures  but  all 
amounts  so  received  shall  be  subject  to 
the  prohibitions  of  the  Act.  Amounts 
received  and  expended  under  this 
section  shall  be  reported  in  accordance 
with  11  CFR  Part  104. 

(5)  Solicitation  expenses.  Any 
expenses  incurred  by  a  major  party 
candidate  to  solicit  contributions  to  a 
legal  and  accounting  compliance  fund 
established  pursuant  to  11  CFR  9003.3(a) 
are  not  qualified  campaign  expenses 
and  cannot  be  defrayed  from  payments 
received  under  11  CFR  Part  9005. 

(6)  Payments  to  candidate.  Payments 
made  to  the  candidate  by  his  or  her 
committee,  other  than  to  reimburse 
funds  advanced  by  the  candidate  for 
qualified  campaign  expenses,  are  not 
qualified  campaign  expenses. 

(c)  Repayments.  Repayments  may  be 
made  only  from  the  following  sources: 
Personal  funds  of  the  candidate  (without 
regard  to  the  limitations  of  11  CFR 
9003.2(c)),  contributions  and  federal 
funds  in  the  committee's  account(s),  and 
any  additional  funds  raised  subject  to 
the  limitations  and  prohibitions  of  the 
Federal  Election  Campaign  Act  of  1971. 
as  amended. 

§  9004.5    Investment  of  public  funds. 

Investment  of  public  funds  or  any 
other  use  of  public  funds  to  generate 
income  is  permissible,  provided  that  an 
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amount  equal  to  all  net  income  derived 
from  such  investments,  less  Federal. 
State  and  local  taxes  pnid  on  such 
income,  shall  be  repaid  to  the  Secretary. 
Any  net  loss  resulting  from  the 
investment  of  public  funds  will  be 
considered  a  nonqualified  campaign 
expense  and  an  amount  equal  to  the 
amount  of  such  net  loss  shall  be  repaid 
to  the  United  States  Treasury  as 
provided  undor  11  C.VR  9007.2(b)(2)(i). 


5  9004.6     n«*mbuf»«m«nt«  for 
transportation  and  services  made  availabto 
to  medta  personneL 

(a)  If  an  authorized  committee  incurs 
expenditures  for  transportation,  ground 
services  and  facilities  ^including  air 
travel,  ground  transportation,  housing, 
meals,  telephone  service,  typewriters) 
made  available  to  media  personnel, 
such  expenditures  will  be  considered 
qualified  campaign  expenses  subject  to 
the  overall  expenditure  limitations  of  11 
CFR  9003.2  (a)(1)  and  (b)(1). 

(b)  If  reimbursement  for  such 
expenditures  is  received  by  a 
committee,  the  amount  of  such 
reimbursement  for  each  individual  shall 
not  exceed  either:  The  individual's  pro 
rata  share  of  the  actual  cost  of  the 
transportation  and  services  made 
available:  or  a  reasonable  estimate  of 
the  individual's  pro  rata  share  of  the 
actual  cost  of  the  transportation  and 
services  made  available.  An  individual's 
pro  rata  share  shall  be  calculated  by 
dividing  the  total  number  of  individuals 
to  whom  such  transportation  and 
services  are  made  available  into  the 
total  cost  of  the  transportation  and 
services.  The  total  amount  of 
reimbursements  received  from  an 
individual  under  this  section  shall  not 
exceed  the  actual  pro  rata  cost  of  the 
transportation  and  services  made 
available  to  that  person  by  more  than 
10%. 

(c)  The  total  amount  paid  by  an 
authorized  committee  for  the  cost  of 
transportation  or  for  ground  services 
and  facilities  shall  be  reported  as  an 
expenditure  in  accordance  with  11  CFR 
104.3(b)(2){i).  Any  reimbursement 
received  by  such  committee  for 
transportation  or  ground  services  and 
facilities  shall  be  reported  in  accordance 
with  11  CFR  104.3(a)(3)(ix). 

(d)(1)  The  committee  may  deduct  from 
the  amount  of  expenditures  subject  to 
the  overall  expenditure  limitation  of  11 
CFR  9003.2  (a)(1)  and  (b)(1)  the  amount 
of  reimbursements  received  for  the 
actual  cost  of  transportation  and 
services  provided  under  paragraph  (a)  of 
this  section.  The  committee  may  also 
deduct  from  the  overall  expenditure 
limitation  an  additional  amount  of 
reimbursements  received  equal  to  3%  of 


the  actual  cost  of  tranporlation  and 
services  provided  under  this  section  as 
the  administrative  cost  to  the  committee 
of  providing  such  services  to  media 
personnel  and  seeking  reimbursement 
for  them.  If  the  committee  has  incurred 
higher  administrative  costs  in  providing 
these  services,  the  committee  must 
document  the  total  cost  incurred  for 
such  services  in  order  to  deduct  a  higher 
amount  of  reimbursements  received 
from  the  overall  expenditure  limitation. 
Amounts  reimbursed  that  exceed  the 
amount  actually  paid  by  the  committee 
for  transportation  and  services  provided 
under  paragraph  (a)  of  this  section  plus 
the  amount  of  administrative  costs 
permitted  by  this  section  shall  be  repaid 
to  the  Treasury.  Amounts  paid  by  the 
committee  for  transportation,  services 
and  administrative  costs  for  which  no 
reimbursement  is  received  will  be 
considered  qualified  campaign  expenses 
subject  to  the  overall  expenditure 
limitation  in  accordance  with  paragraph 
(a)  of  this  section. 

(2)  For  the  purposes  of  this  section, 
"administrative  costs"  shall  include  all 
costs  incurred  by  the  committee  for 
making  travel  arrangements  for  media 
personnel  and  for  seeking 
reimbursements,  whether  performed  by 
committee  staff  or  independent 
contractors. 


5  9004.7    AJIocatlon  of  travel  expenditures, 
(a)  Notwithstanding  the  provisions  of 
11  CFR  Part  106.  expenditures  for  travel 
relating  to  a  Presidential  or  Vice 
Presidential  candidate's  campaign  by 
any  individual,  including  a  candidate, 
shall,  pursuant  to  the  provisions  of  11 
CFR  9004.7(b).  be  qualified  campaign 
expenses  and  be  reported  by  the 
candidate's  authorized  committeels)  as 
expenditures. 

(b)(1)  For  a  trip  which  is  entirely 
campaign-related,  the  total  cost  of  the 
trip  shall  be  a  qualified  campaign 
expense  and  a  reportable  expenditure. 

(2)  For  a  trip  which  includes 
campaign-related  and  non-campaign 
related  stops,  that  portion  of  the  cost  of 
the  trip  allocable  to  campaign  activity 
shall  be  a  qualified  campaign  expense 
and  a  reportable  expenditure.  Such 
portion  shall  be  determined  by 
calculating  what  the  trip  would  have 
cost  from  the  point  of  origin  of  the  trip  to 
the  first  campaign-related  stop  and  from 
the  stop  through  each  subsequent 
campaign-related  stop  to  the  point  of 
origin.  If  any  campaign  activity,  other 
than  incidental  contacts,  is  conducted  at 
a  stop,  that  stop  shall  be  considered 
campaign-related. 

(3)  For  each  trip,  an  itinerary  shall  be 
prepared  and  such  itinerary  shall  be 


made  available  for  Commission 
inspection. 

(4)  For  trips  by  government 
conveyance  or  by  charter,  a  list  of  all 
passengers  on  such  trip,  along  with  a 
designation  of  which  passengers  are  and 
which  are  not  campaign-related,  shall  be 
made  available  for  Commission 
inspection. 

(5)  If  any  individual,  including  a 
candidate,  uses  government  conveyance 
or  accommodations  paid  for  by  a 
government  entity  for  campaign-related 
travel,  the  candidate's  authorized 
committee  shall  pay  the  appropriate 
government  entity  an  amount  equal  to: 

(i)  The  first  class  commercial  air  fare 
plus  the  cost  of  other  services,  in  the 
case  of  travel  to  a  city  served  by  a 
regularly  scheduled  commercial  service: 

or 

(ii)  The  commercial  charter  rate  plus 
the  cost  of  other  services,  in  the  case  of 
travel  to  a  city  not  served  by  a  regularly 
scheduled  commercial  service. 

(6)  Travel  expenses  of  a  candidate's 
spouse  and  family  when  accompanying 
the  candidate  on  campaign-related 
travel  may  be  treated  as  qualified 
campaign  expenses  and  reportable 
expenditures.  If  the  spouse  or  family 
members  conduct  campaign-related 
activities,  their  travel  expenses  shall  be 
qualified  campaign  expenses  and 
reportable  expenditures. 

(7)  If  any  individual,  including  a 
candidate,  incurs  expenses  for 
campaign-related  travel,  other  than  by 
use  of  government  conveyance  or 
accommodations,  an  amount  equal  to 
that  portion  of  the  actual  cost  of  the 
conveyance  or  accommodations  which 
is  allocable  to  all  passengers,  including 
the  candidate,  travelling  for  campaign 
purposes  shall  be  a  qualified  campaign 
expense  and  shall  be  reported  by  the 
committee  as  an  exf)enditure. 

(i)  If  the  trip  is  by  charter,  the  actual 
cost  for  each  passenger  shall  be 
determined  by  dividing  the  total 
operating  cost  for  the  charter  by  the 
total  number  of  passengers  transported. 
The  amount  which  is  a  qualified 
campaign  expense  and  a  reportable 
expenditure  shall  be  calculated  in 
accordance  with  the  formula  set  forth  at 
11  CFR  9004.7(b)(2)  on  the  basis  of  the 
actual  cost  per  passenger  multiplied  by 
the  number  of  passengers  travelling  for 
campaign  purposes. 

(ii)  If  the  trip  is  by  non-charter 
commercial  transportation,  the  actual 
cost  shall  be  calculated  in  accordance 
with  the  formula  set  forth  at  11  CFR 
9004.7(b)(2)  on  the  basis  of  the 
commercial  fare.  Such  actual  cost  shall 
be  a  qualified  campaign  expense  and  a 
reportable  expenditure. 


§  9004.8    Withdrawal  by  candidate. 

(a)  Any  individual  who  is  not  actively 
conducting  campaigns  in  more  than  one 
State  for  the  office  of  President  or  Vice 
President  shall  cease  to  be  a  candidate 
under  11  CFR  9002.2. 

(b)  An  individual  who  ceases  to  be  a 
candidate  under  this  section  shall: 

(1)  No  longer  be  eligible  to  receive  any 
payments  under  11  CFR  9005,2  except  to 
defray  qualified  campaign  expenses  as 
provided  in  11  CFR  9004.4. 

(2)  Submit  a  statement,  within  30 
calendar  days  after  he  or  she  ceases  to 
be  a  candidate,  setting  forth  the 
information  required  under  11  CFR 
9004.9(c). 

§  9004  9     Net  outstanding  qualified 
campaign  expenses. 

(a)  Candidates  receiving  post-election 
funding.  A  candidate  who  is  eligible  to 
receive  post-election  payments  under  11 
CFR  9004.3  shall  file,  no  later  than  20 
calendar  days  after  the  date  of  the 
election,  a  preliminary  statement  of  that 
candidates  net  outstanding  qualified 
campaign  expenses.  The  candidate's  net 
outstanding  qualified  campaign 
expenses  under  this  section  equal  the 
difference  between  11  CFR  9004.9(a)  (1) 
and  (2). 

(1)  The  total  of: 

(i)  All  outstanding  obligations  for 
qualified  campaign  expenses  as  of  the 
date  of  the  election;  plus 

(ii)  An  estimate  of  the  amount  of 
qualified  campaign  expenses  that  will 
be  incurred  by  the  end  of  the 
expenditure  report  period;  plus 

(iii)  An  estimate  of  necessary  winding 
down  costs  as  defined  under  11  CFR 
9(K)4.4(a)(4);  less 

(2)  The  total  of: 

(i)  Cash  on  hand  as  of  the  close  of 
business  on  the  day  of  the  election, 
including:  All  contributions  dated  on  or 
before  that  date;  currency;  balances  on 
deposit  in  banks,  savings  and  loan 
institutions,  and  other  depository 
institutions:  traveller's  checks: 
certificates  of  deposit;  treasury  bills; 
and  any  other  committee  investments 
valued  at  fair  market  value: 

(ii)  The  fair  market  value  of  capital 
assets  and  other  assets  on  hand:  and 

(iii)  Amounts  owed  to  the  campaign  in 
the  form  of  credits,  refunds  of  deposits, 
returns,  receivables,  or  rebates  of 
qualified  campaign  expenses;  or  a 
commercially  reasonable  amount  based 
on  the  collectibility  of  those  credits, 
returns,  receivables  or  rebates. 

(3)  The  amount  submitted  as  the  total 
of  outstanding  campaign  obligations 
under  paragraph  (a)(1)  of  this  section 
shall  not  include  any  accounts  payable 
for  nonqualified  campaign  expenses  nor 
any  amounts  determined  or  anticipated 


to  be  required  as  a  repayment  under  11 
CFR  Part  9007  or  any  amounts  paid  to 
secure  a  surety  bond  under  11  CFR 
9007.5(c). 

(b)  All  candidates.  Each  candidate, 
except  for  individuals  who  have 
withdrawn  pursuant  to  11  CFR  9004.8, 
shall  submit  a  statement  of  net 
outstanding  qualified  campaign 
expenses  no  later  than  30  calendar  days 
after  the  end  of  the  expenditure  report 
period.  The  statement  shall  contain  the 
information  required  by  11  CFR  9004.9(a) 
(1)  and  (2),  except  that  the  amount  of 
outstanding  obligations  under  11  CFR 
9<X)4.9(a)(l](i)  and  the  amount  of  cash  on 
hand,  assets  and  receivables  under  11 
CFR  9004.9(a)(2)  shall  be  complete  as  of 
the  last  day  of  the  expenditure  report 
period. 

(c)  Candidates  who  withdraw.  An 
individual  who  ceases  to  be  a  candidate 
pursuant  to  11  CFR  9004.8  shall  file  a 
statement  of  net  outstanding  qualified 
campaign  expenses  no  later  than  30 
calendar  days  after  he  or  she  ceases  to 
be  a  candidate.  The  statement  shall 
contain  the  information  required  under 
11  CFR  9004.9(a)  (1)  and  (2).  except  that 
the  amou*|i  of  outstanding  obligations 
under  11  CFR  9004.9(a)(l)(i)  and  the 
amount  of  cash  on  hand,  assets  and 
receivables  under  11  CFR  9004.9(a)(2) 
shall  be  complete  as  of  the  day  on  which 
the  individual  ceased  to  be  a  candidate. 

(d)(1)  Capital  assets.  For  purposes  of 
this  section,  the  term  "capital  asset" 
means  any  property  used  in  the 
operation  of  the  campaign  whose 
purchase  price  exceeded  $2000  when 
acquired  by  the  campaign.  Property  that 
must  be  valued  as  capital  assets  under 
this  section  includes,  but  is  not  limited 
to,  office  equipment,  furniture,  vehicles 
and  fixtures  acquired  for  use  in  the 
operation  of  the  candidates  campaign, 
but  does  not  include  property  defined  as 
"other  assets  "  under  11  CFR  9004.9(d)(2). 
A  list  of  all  capital  assets  shall  be 
maintained  by  the  committee  in 
accordance  with  11  CFR  9003.5(d)(1). 
The  fair  market  value  of  capital  assets 
may  be  considered  to  be  the  total 
original  cost  of  such  items  when 
acquired  less  40%.  to  account  for 
depreciation,  except  that  items  acquired 
after  the  date  of  ineligibility  must  be 
valued  at  their  fair  market  value  on  the 
date  acquired.  If  the  candidate  wishes  to 
claim  a  higher  depreciation  percentage 
for  an  item,  he  or  she  must  list  that 
capital  asset  on  the  statement 
separately  and  demonstrate,  through 
documentation,  the  fair  market  value  of 
each  such  asset. 

(2)  Other  assets.  The  term  "other 
assets"  means  any  property  acquired  by 
the  campaign  for  use  in  raising  funds  or 
as  collateral  for  campaign  loans.  "Other 


assets"  must  be  included  on  the 
candidate's  statement  of  net  outstanding 
qualified  campaign  expenses  if  the 
aggregate  value  of  such  assets  exceeds 
$5000.  The  value  of  "other  assets"  shall 
be  determined  by  the  fair  market  value 
of  each  item  on  the  last  day  of  the 
expenditure  report  period  or  the  day  on 
which  the  individual  ceased  to  be  a 
candidate,  whichever  is  earlier,  unless 
the  item  is  acquired  after  these  dates,  in 
which  case  the  item  shall  be  valued  on 
the  date  it  is  acquired.  A  list  of  other 
assets  shall  be  maintained  by  the 
committee  in  accordance  widi  11  CFR 
9003.5(d)(2). 

(e)  Collectibility  of  accounts 
receivable.  If  the  committee  determines 
that  an  account  receivable  of  $500  or 
more,  including  any  credit,  refund, 
return  or  rebate,  is  not  collectible  in 
whole  or  in  part,  the  committee  shall 
demonstrate  through  documentation  that 
the  determination  was  commercially 
reasonable.  The  documentation  shall 
include  records  showing  the  original 
amount  of  the  account  receivable,  copies 
of  correspondence  and  memoranda  of 
communications  with  the  debtor 
showing  attempts  to  collect  the  amount 
due,  and  an  explanation  of  how  the 
lesser  amount  or  full  writeoff  was 
determined. 

(f)  Review  of  candidate  statement — 
(1)  General.  The  Commission  will 
review  the  statement  filed  by  each 
candidate  under  this  section.  The 
Commission  may  request  further 
information  with  respect  to  statements 
filed  pursuant  to  11  CFR  9004.9(b)  during 
the  audit  of  that  candidate's  authorized 
committee(s)  under  11  CFR  Part  9007. 

(2)  Candidate  eligible  for  post-election 
funding,  (i)  If.  in  reviewing  the 
preliminary  statement  of  a  candidate 
eligible  to  receive  post-election  funding, 
the  Commission  receives  information 
indicating  that  substantial  assets  of  that 
candidate's  authorized  committee(s) 
have  been  undervalued  or  not  included 
in  the  statement  or  that  the  amount  of 
outstanding  quahfied  campaign 
expenses  has  been  otherwise  overstated 
in  relation  to  campaign  assets,  the 
Commission  may  decide  to  temporarily 
postpone  its  certification  of  funds  to  that 
candidate  pending  a  final  determination 
of  whether  the  candidate  is  entitled  to 
all  or  a  portion  of  the  funds  for  which  he 
or  she  is  eligible  based  on  the 
percentage  of  votes  the  candidate 
received  in  the  general  election. 

(ii)  Initial  determination.  In  making  a 
determination  under  11  CFR 
9004.9(f)(2)(i),  the  Commission  will 
notify  the  candidate  within  10  business 
days  after  its  receipt  of  the  statement  of 
its  initial  determination  that  the 
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candidate  is  not  entitled  to  receive  the 
full  amount  for  which  the  candidate  may 
be  eligible  The  rKstice  rtxh  jpve  the  legal 
and  factual  reasons  for  the  initial 
lie  term  inatioii  and  advise  the  candidate 
nf  the  evidence  on  which  the 
Commissiont  initial  dettirminatiun  is 
based.  The  candidate  will  he  Riven  the 
opportunity  to  revise  the  statement  or  to 
submit,  wuhin  10  business  days,  wntten 
legal  or  factual  materials  to  demonstrate 
that  the  candidate  has  net  outstanding 
qualified  campaign  expenses  that  entitle 
the  candidate  to  postelection  funds. 
Such  materials  may  be  submitted  by 
counsel  if  the  candidate  so  desires. 

(iii)  Final  determination.  The 
Commission  will  consider  any  written 
legal  or  factual  materials  submitted  by 
the  candidate  before  making  its  final 
determination.  A  final  determination 
that  the  candidate  is  entitled  to  receive 
only  a  portion  or  no  post-election 
funding  will  be  accompanied  by  a 
written  statement  of  reasons  for  the 
Commissions  action.  This  statement 
will  explain  the  legal  and  factual 
reasons  underlying  the  Commission's 
determination  and  will  summarize  the 
results  of  any  investigation  on  which  the 
determination  is  based. 

(iv)  If  the  candidate  demonstrates  that 
the  amount  of  outstanding  qualified 
campaign  expenses  still  exceeds 
campaign  assets,  the  Commission  will 
certify  the  payment  of  postelection 
funds  to  which  the  candidate  is  entitled. 

(v)  Petitions  for  rehearing.  The 
candidate  may  file  a  petition  for 
rehearing  of  a  final  determination  under 
this  section  in  acccordance  with  11  CFR 
9007.5(a). 

§  9004. 10     Sate  of  asMts  acquired  for 
(undraising  purpo5«». 

(a)  General.  A  mmor  or  new  party 
candidate  may  sell  assets  donated  to  the 
campaign  or  otherwise  acquired  for 
fundraising  purposes  subject  to  the 
limitations  and  prohibitions  of  11  CFR 
9003.2,  Title  2.  United  Stales  Code,  and 
11  CFR  Parts  110  and  114.  This  section 
will  only  apply  to  major  party 
candidates  to  the  extent  that  they  sell 
assets  acquired  either  for  fundraising 
purposes  in  connection  with  his  or  her 
legal  and  accounting  compliance  fund  or 
when  it  is  necessary  to  make  up  any 
deficiency  in  payments  received  from 
the  Fund  due  to  the  application  of  tl 
CFR  9005.2(b). 

(b)  Sale  after  end  of  expenditure 
report  period.  A  minor  or  new  party 
candidate,  or  a  major  party  candidate  in 
the  event  of  a  deficiency  in  the 
payments  received  from  the  Fund  due  to 
the  application  of  11  CFR  9005.2(b), 
whose  outstanding  debts  exceed  the 
cash  on  hand  after  the  end  of  the 


expenditure  report  penod  as  determined 
under  11  CFR  9U02.12.  may  di."»po«e  of 
assets  acquired  lor  fundraising  purposes 
in  a  sale  to  a  wholesaler  or  other 
intermediary  who  will  in  turn  sell  such 
assets  to  the  public  providt'd  that  the 
sale  to  the  whoUsaler  or  intermttliary  is 
an  arms-length  tranjiaclicn  Sales  made 
under  this  subsection  will  not  he  suUject 
to  the  hmitations  and  prohibitions  of 
Title  2.  United  States  Code  and  11  CFR 
Parts  110  an<ni4. 

PART  9005— CERTIFICATION  BY 
COMMISSiOM 

Sec 

9005  1     Certirication  of  payments  for 

candidates. 
9005.2     Paymenis  to  eligible  candtdafes  from 

the  fund. 
Aufhoftty-  2«  I ' «?  r  ijnos  Hmi  OOOWb). 

§  900S.1     Certification  of  peyment*  lor 
candidates. 

(a)  Cerlification  of  payments  for 
major  party  candidates.  Not  later  than 

10  days  after  the  Commission 
determines  that  the  Presidential  and 
Vice  Presidential  candidates  of  a  major 
party  have  met  all  applicable  conditions 
for  eligibility  to  receive  payments  under 

11  CFR  9003.1  and  9003.2.  the 
Commission  shall  certify  to  the 
Secretary  that  payment  in  full  of  the 
amounts  to  which  such  candidates  are 
entiUed  under  11  CFR  Purl  9004  should 
be  made  pursuant  to  11  CFR  9005.2. 

(b)  Certification  of  pre-eJection 
payments  for  minor  and  nev*  party 
candidates.  (1)  Not  later  than  10  days 
after  a  minor  or  new  party  candidate 
has  met  all  applicable  conditions  for 
eligibility  to  receive  paymenis  under  11 
CFR  9003.1.  9003.2  and  9004.2.  the 
Commission  will  make  an  initial 
determination  of  the  amount,  if  any.  to 
which  the  candidate  is  entitled.  The 
Commission  will  base  its  determination 
on  the  percentage  of  voles  received  in 
the  official  vote  count  certified  in  each 
State.  In  notifying  the  candidate,  the 
Commission  will  give  the  legal  and 
factual  reasons  for  its  determination  and 
advise  the  candidate  of  the  evidence  on 
which  the  determination  is  based. 

(2)  The  candidate  may  submit,  within 
15  days  after  the  Commission's  initial 
determination,  written  legal  or  factual 
matenals  to  demonstrate  that  a 
redetermination  is  appropriate.  Such 
materials  may  be  submitted  by  counsel 
if  the  candidate  so  desires. 

(3)  The  Commission  will  consider  any 
written  legal  or  factual  matenals  timely 
submitted  by  the  candidate  in  making  its 
final  determination.  A  final 
delerminatinn  of  certification  by  the 
Commission  will  be  accompanied  by  a 
written  statement  of  reasons  for  the 


Commission's  acMon  This  sfatrmeirf 
will  explain  the  reasons  underlying  the 
Commission  s  lietermination  and  will 
summiinzc  the  rT"svilts  of  any 
investigation  on  which  the 
determination  is  based. 

(c)  Certification  of  minor  and  new 
party  candidates  for  pof^t-election 
payments.  (1)  Not  later  than  30  days 
after  the  general  elec tinn.  the 
Commission  will  determine  whether  a 
minor  or  new  parly  candidate  is  eligible 
for  post-election  payments. 

(2)  The  Commission's  determination 
of  eligibility  will  be  based  on  the 
following  factors: 

(i)  The  candidate  has  received  at  least 
5%  or  more  of  the  total  popular  vote 
based  on  unofficial  vole  results  in  each 
State; 

(ii)  The  candidate  has  filed  a 
prelijninary  statement  of  his  or  her  net 
outstanding  qualified  campaign 
expenses  pursuant  to  11  CFR  9004.9(a); 
and 

(iii)  The  candidate  has  met  all 
applicable  conditions  for  eligibility 
under  11  CFR  9003.1  and  9003Ji. 

(3)  The  Commission  will  notify  the 
candidate  of  its  initial  determination  of 
the  amount,  if  any.  to  which  the 
candidate  is  entitled,  give  the  legal  and 
factual  reasons  for  its  determination  and 
advise  the  candidate  of  the  evidence  on 
which  the  determination  is  based.  The 
Commission  will  also  notify  the 
candidate  that  it  will  deduct  a 
percentage  of  the  amount  to  which  the 
candidate  is  entitled  based  on  the 
unofficial  vote  results  when  the 
Commission  certifies  an  amount  for 
payment  to  the  Secretary.  This 
deduction  will  be  based  on  the  average 
percentage  differential  between  the 
unoffiaal  and  official  vote  results  for  all 
candidates  who  received  public  funds  in 
the  preceding  Presidential  general 
election. 

(4)  The  candidate  may  submit  within 
15  days  after  the  Commission's  initial 
determination  written  legal  or  factual 
materials  to  demonstrate  that  a 
redetermination  is  appropnate.  Such 
materials  may  be  submitted  by  counsel 
if  the  candidate  so  desires. 

(5)  The  Commission  will  consider  any 
written  legal  or  factual  materials  timely 
submitted  by  the  candidate  in  making  its 
final  determination  A  final 
determination  of  certification  by  the 
Commission  will  be  accompanied  by  a 
written  statement  of  reasons  for  the 
Commission's  action  This  statement 
will  explain  the  reasons  underlying  the 
Commission's  determmation  and  will 
summarize  the  results  of  any 
investigation  on  which  the 
determination  is  based. 
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(d)  All  certifications  made  by  the 
Commission  pursuant  to  this  section 
shall  be  final  and  conclusive,  except  to 
the  extent  that  they  are  subject  to 
examination  and  audit  by  the 
Commission  under  11  CVR  Part  9007  and 
judicial  review  under  26  U.S.C.  9011. 

§  9005.2    PaymenU  to  atigitWe  candidates 
from  ttie  fund. 

(a)  Upon  receipt  of  a  certification  from 
the  Commission  under  11  CP'R  9005.1  for 
payment  to  the  eligible  Presidential  and 
Vice  Presidential  candidates  of  a 
political  party,  the  Secretary  shall  pay  to 
such  candidates  out  of  the  Fund  the 
amount  certified  by  the  Commission. 
Amounts  paid  to  a  candidate  shall  be 
under  the  control  of  that  candidate. 

(b)(1)  if  at  the  time  of  a  certification 
from  the  Commission  under  11  CFR 
9005.1,  the  Secretary  determines  that  the 
monies  in  the  Fund  are  not.  or  may  not 
be.  sufficient  to  satisfy  the  full 
entitlements  of  the  eligible  candidates  of 
all  political  parties,  he  or  she  shall 
withhold  an  amount  which  is 
determined  to  be  necessary  to  assure 
that  the  eligible  candidates  of  each 
political  party  will  receive  their  pro  rata 
share. 

(2)  Amounts  withheld  under  11  CFT^ 
9005.2(b)(1)  shall  be  paid  when  the 
Secretary  determines  that  there  are 
sufficient  monies  in  the  Fund  to  pay 
such  amounts,  or  pro  rata  portions 
thereof,  to  all  eligible  candidates  from 
whom  amounts  have  been  withheld. 

(c)  Payments  received  from  the  Fund 
by  a  major  party  candidate  shall  be 
deposited  m  a  separate  account 
maintained  by  his  or  her  authorized 
committee,  unless  there  is  a  deficiency 
in  the  Fund  as  provided  under  11  CFR 
9005.2(b)(1).  In  the  case  of  a  deficiency, 
the  candidate  may  establish  a  separate 
account  for  payments  from  the  Fund  or 
may  deposit  such  payments  with 
contnbutions  received  pursuant  to  11 
CFR  9003.3(b).  The  account(8)  shall  be 
maintained  at  a  State  bank,  federally 
chartered  depository  institution  or  other 
defKffiitory  institution,  the  deposits  or 
accounts  of  which  are  insured  by  the 
Federal  Deposit  Insurance  Corporation 
or  the  Federal  Savings  and  Loan 
Insurance  Corporation. 

(d)  No  funds  other  than  the  payments 
i^ceived  from  the  Treasun,'. 
reimbursements,  or  income  generated 
through  use  of  public  fimds  m 
accordance  with  11  CFR  9004.5,  shall  be 
deposited  in  the  account  described  in  11 
CFR  9005.2(c).  "Reimbursements"  shall 
include,  but  are  not  limited  to,  refunds  of 
deposits,  vendor  refunds, 
reimbursements  for  travel  expenses 
under  11  CFR  9004  6  and  9004.7  and 


reimbursements  for  legal  and  accounting 
costs  under  11  CFR  9003.3(a)(2)(ii)(B). 

PART  9006— REPORTS  AND 
RECOfiOKEEPtNG 

Sec 

9006.1     Separate  reports. 

9006  2     Filing  dates. 

Authority:  9006  and  9009(b). 

{  9006.1    Separate  reports. 

(a)  The  authorized  commiftee(s)  of  a 
candidate  shall  report  all  expenditures 
to  further  the  candidate's  general 
election  campaign  in  reports  separate 
from  reports  of  any  other  expenditures 
made  by  such  committee(s)  with  respect 
to  other  elections.  Such  reports  shall  be 
filed  pursuant  to  the  requirements  of  11 
CFR  Part  104. 

(b)  The  authorized  commitlee(s)  of  a 
candidate  shall  file  separate  reports  as 
follows: 

(1)  One  report  shall  be  filed  which 
lists  all  receipts  and  disbursements  of: 

(i)  Contributions  and  loans  received 
by  a  major  party  candidate  pursuant  to 
11  CFR  Part  9003  to  make  up 
deficiencies  in  Fund  payments  due  to 
the  application  of  11  CFR  Part  9005; 

(ii)  Contributions  and  loans  received 
pursuant  to  11  CFR  90G3.2(b)(2)  by  a 
minor,  or  new  party  for  use  in  the 
general  election; 

(iii)  Receipts  for  expenses  incurred 
before  the  beginning  of  the  expenditure 
report  period  pursuant  to  11  CFT^  9003.4; 

(iv)  Personal  funds  expended  in 
accordance  with  11  CFR  9003.2(c):  and 

(v)  Payments  received  from  the  Fund. 

(2)  A  second  report  shall  be  filed 
which  lists  all  receipts  of  and 
disbursements  from,  contributions 
received  for  the  candidate's  legal  and 
accounting  compliance  fund  in 
accordance  with  11  CFR  9003.3(a). 

§9006.2    FUing  dates. 

The  reports  required  to  be  filed  under 
11  CFR  9006.1  shall  be  filed  during  an 
election  year  on  a  monthly  or  quarterly 
basis  as  prescribed  at  11  CFR 
104.5(b)(1).  During  a  nonelection  year, 
the  candidate's  principal  campaign 
committee  may  elect  to  file  reports 
either  on  a  monthly  or  quarterly  basis  in 
accordance  with  11  CFR  104.5(b)(2). 

PART  9007— EXAMINATIONS  ANO 
AUDITS;  REPAYMENTS 

Sec. 

9007.1  Audits. 

9007.2  Repayments. 

9007.3  Extensions  of  time. 

9007.4  Additional  audits. 

9007.5  Petitions  for  rehearing:  stays  of 
repayment  determinations. 

90(37.6    Stale-dated  committee  checks. 
Authority:  26  U.S.C.  90O7  and  9009(b). 


§9007.1     Audtts. 

(a)  General.  (1)  After  each 
Presidential  election,  the  Commission 
will  conduct  a  thorough  examination 
and  audit  of  the  receipts,  disbursements, 
debts  and  obligations  of  each  candidate, 
his  or  her  authorized  committee(s).  and 
agents  of  such  candidates  or 
committees.  Such  examination  and  audit 
will  include,  but  will  not  be  limited  to. 
expenditures  pursuant  to  11  CFR  9003.4 
prior  to  the  beginning  of  the  expenditure 
report  period,  contributions  to  and 
expenditures  made  from  the  legal  and 
accounting  compliance  fund  established 
under  11  CFR  9003.3(a).  contributions 
received  to  supplement  any  payments 
received  from  the  Fund,  and  qualified 
campaign  expenses. 

(2)  In  addition,  the  Commission  may 
conduct  other  examinations  and  audits 
from  time  to  time  as  it  deems  necessary 
to  carry  out  the  provisions  of  this 
subchapter. 

(3)  Information  obtained  pursuant  to 
any  audit  and  examination  conducted 
under  11  CFR  9007.1(a)  (1)  and  (2)  may 
be  used  by  the  Commission  as  the  basis, 
or  partial  basis,  for  its  repayment 
determinations  under  11  CFTl  9007.2. 

(b)  Conduct  of  fieldwork.  (1)  The 
Commission  will  give  the  candidate's 
authorized  committee  at  least  two 
weeks'  notice  of  the  Commission's 
intention  to  commence  fieldwork  on  the 
audit  and  examination.  The  fieldwork 
will  be  conducted  at  a  site  proMded  by 
the  committee. 

(i)  Office  space  and  records.  On  the 
date  scheduled  for  the  commencement 
of  fieldwork,  the  candidate  or  his  or  her 
authorized  committee(8)  shall  provide 
Commission  staff  with  office  space  and 
committee  records  in  accordance  with 
the  candidate  and  committee  agreement 
underll  CFR  9003.1(b)(6). 

(ii)  Availability  of  committee 
personnel.  On  the  date  scheduled  for  the 
commencement  of  fieldwork.  the 
candidate  or  his  or  her  authorized 
committee(s)  shall  have  committee 
personnel  present  at  the  site  of  the 
fieldwork.  Such  personnel  shall  be 
familiar  with  the  committee's  records 
and  operation  and  shall  be  available  to 
Commission  staff  to  answer  questions 
and  to  aid  in  locating  records. 

(iii)  Failure  to  provide  staff,  records  or 
office  space.  If  the  candidate  or  his  or 
her  authorized  committee(s)  fail  to 
provide  adequate  office  space, 
personnel  or  committee  recotTis,  the 
Commission  may  seek  judicial 
inter\'ention  under  2  U.S.C.  437d  or  28 
U.S.C.  9010(c)  to  enforce  the  candidate 
and  committee  agreement  made  under 
11  Cn^  9003.1(b).  Before  seeking  judicial 
intervention,  the  Commission  will  notify 
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the  candidate  of  his  or  her  failure  to 
comply  with  the  agreement  and  will 
recommend  corrective  action  to  bring 
the  candidate  into  compliance.  Upon 
receipt  of  the  Commission's  notification, 
the  candidate  will  have  ten  (10) 
calendar  days  in  which  to  take  the 
corrective  action  indicated  or  to 
otherwise  demonstrate  to  the 
Commission  in  writing  that  he  or  she  is 
complying  with  the  candidate  and 
committee  agreements. 

(iv)  If.  in  the  course  of  the  audit 
process,  a  dispute  arises  over  the 
documentation  sought  or  other 
requirements  of  the  candidate 
agreement,  the  candidate  may  seek 
review  by  the  Commission  of  the  issues 
raised.  To  seek  review,  the  candidate 
shall  submit  a  written  statement  within 
10  days  after  the  disputed  Commission 
staff  request  is  made,  describing  the 
dispute  and  indicating  the  candidate's 
proposed  altemative(s). 

(2)  Fieldwork  will  include  the 
following  steps  designed  to  kfiep  the 
candidate  and  committee  informed  as  to 
the  progress  of  the  audit  and  to  expedite 
the  process: 

(i)  Entrance  conference.  At  the  outset 
of  the  fieldwork.  Commission  staff  will 
hold  an  entrance  conference,  at  which 
the  candidate's  representatives  will  be 
advised  of  the  purpose  of  the  audit  and 
the  general  procedures  to  be  followed. 
Future  requirements  of  the  candidate 
and  his  or  her  authorized  committee, 
such  as  possible  repayments  to  the 
United  States  Treasury,  will  also  be 
discussed.  Committee  representatives 
shall  provide  information  and  records 
necessary  to  conduct  the  audit,  and 
Commission  staff  will  be  available  to 
answer  committee  questions. 

(ii)  Review  of  records.  During  the 
fieldwork.  Commission  staff  will  review 
committee  records  and  may  conduct 
interviews  of  committee  personnel. 
Commission  staff  will  be  available  to 
explain  aspects  of  the  audit  and 
examination  as  it  progresses.  Additional 
meetings  between  Commission  staff  and 
committee  personnel  may  be  held  from 
time  to  time  during  the  fieldwork  to 
discuss  possible  audit  findings  and  to 
resolve  issues  arising  during  the  course 
of  the  audit. 

(iii)  Exit  conference.  At  the  conclusion 
of  the  fieldwork.  Commission  staff  will 
hold  an  exit  conference  to  discuss  with 
committee  representatives  the  staffs 
preliminary  findings  and 
recommendations  which  the 
Commission  staff  anticipates  that  it  may 
present  to  the  Commission  for  approval. 
Commission  staff  will  advise  committee 
representatives  at  this  conference  of  the 
projected  timetable  regarding  the 
issuance  of  an  audit  report,  the 


committee's  opportunity  to  respond 
thereto,  and  the  Commission's  initial 
and  final  repayment  determinations 
under  11  CFR  9007.2. 

(3)  Commission  staff  may  conduct 
additional  fieldwork  after  the 
completion  of  the  fieldwork  conducted 
pursuant  to  11  CFR  9007.1(b)  (1)  and  (2). 
Factors  that  may  necessitate  such 
follow-up  fieldwork  include,  but  are  not 
limited  to,  the  following: 

(i)  Committee  response  to  audit 
findings: 

(ii)  Financial  activity  of  the  committee 
subsequent  to  the  fieldwork  conducted 
pursuant  to  11  CFR  9007.1(b)(1); 

(iii)  Committee  responses  to 
Commission  repayment  determinations 
made  under  11  CFR  9007.2. 

(4)  The  Commission  will  notify  the 
candidate  and  his  or  her  authorized 
committee  if  follow-up  fieldwork  is 
necessary.  The  provisions  of  11  CFR 
9007.1(b)(1)  and 

(2)  will  apply  to  any  additional 
fieldwork  conducted. 

(c)  Preparation  of  interim  audit  report. 
(1)  After  the  completion  of  the  fieldwork 
conducted  pursuant  to  11  CFR 
9007.1(b)(1),  the  Commission  will  issue 
an  interim  audit  report  to  the  candidate 
and  his  or  her  authorized  committee. 
The  interim  audit  report  may  contain 
Commission  findings  and 
recommendations  regarding  one  or  more 
of  the  following  areas: 

(i)  An  evaluation  of  procedures  and 
systems  employed  by  the  candidate  and 
committee  to  comply  with  applicable 
provisions  of  the  Federal  Election 
Campaign  Act,  Presidential  Election 
Campaign  Fund  Act  and  Commission 
regulations: 

(ii)  Accuracy  of  statements  and 
reports  filed  with  the  Commission  by  the 
candidate  and  committee; 

(iii)  Compliance  of  the  candidate  and 
committee  with  applicable  statutory  and 
regulatory  provisions  in  those  instances 
where  the  Commission  has  not 
instituted  any  enforcement  action  on  the 
matter(s)  under  the  provisions  of  2 
U.S.C.  437g  and  11  CFR  Part  111:  and 

(iv)  Preliminary  calculations  regarding 
future  repayments  to  the  United  States 
Treasury. 

(2)  The  candidate  and  his  or  her 
authorized  committee  will  have  an 

>»  opportunity  to  submit  in  writing  within 
30  calendar  days  of  service  of  the 
interim  report,  legal  and  factual 
materials  disputing  or  commenting  on 
the  contents  of  the  interim  report.  Such 
materials  may  be  submitted  by  counsel 
if  the  candidate  so  desires. 

(3)  The  Commission  will  consider  any 
written  legal  and  factual  materials 
submitted  by  the  candidate  or  his  or  her 
authorized  committee  in  accordance 


with  11  CFR  9007.1(c)(2)  before 
approving  and  issuing  an  audit  report  to 
be  released  to  the  public.  The  contents 
of  the  publicly-released  audit  report  may 
differ  from  that  of  the  interim  report 
since  the  Commission  will  consider 
timely  submissions  of  legal  and  factual 
materials  by  the  candidate  or  committee 
in  response  to  the  interim  report. 

(d)  Preparation  of  publicly-released 
audit  report.  An  audit  report  prepared 
subsequent  to  an  interim  report  will  be 
publicly  released  pursuant  to  11  CFR 
9007.1(e).  This  report  will  contain 
Commission  findings  and 
recommendations  addressed  in  the 
interim  audit  report  but  may  contain 
adjustments  based  on  the  candidate's 
response  to  the  interim  report.  In 
addition,  this  report  will  contain  an 
initial  repayment  determination  made 
by  the  Commission  pursuant  to  11  CFR 
9007.2(c)(1)  in  lieu  of  the  preliminary 
calculations  set  forth  in  the  interim 
report. 

(e)  Public  release  of  audit  report.  (1) 
After  the  candidate  and  committee  have 
had  an  opportunity  to  respond  to  a 
written  interim  report  of  the 
Commission,  the  Commission  will  make 
public  the  audit  report  prepared 
subsequent  to  the  interim  report,  as 
provided  in  11  CFR  9007.1(d). 

(2)  If  the  Commission  determines,  on 
the  basis  of  information  obtained  under 
the  audit  and  examination  process,  that 
certain  matters  warrant  enforcement 
under  2  U.S.C.  437g  and  11  CFR  Part  111. 
those  matters  will  not  be  contained  in 
the  publicly-released  report.  In  such 
cases,  the  audit  report  will  indicate  that 
certain  other  matters  have  been  referred 
to  the  Commission's  Office  of  General 
Counsel. 

(3)  The  Commission  will  provide  the 
candidate  and  the  committee  with 
copies  of  the  agenda  document 
containing  those  portions  of  the  final 
audit  report  to  be  considered  in  open 
session  24  hours  prior  to  releasing  the 
agenda  document  to  the  public.  The 
Commission  will  also  provide  the 
candidate  and  committee  with  copies  of 
the  final  audit  report  24  hours  before 
releasing  the  report  to  the  public. 

(4)  Addenda  to  the  audit  report  may 
be  issued  from  time  to  time  as 
circumstances  warrant  and  as 
additional  information  becomes 
available.  Such  addenda  may  be  based 
in  part  on  follow-up  fieldwork 
conducted  under  11  CFR  9007.1(b)(3)  and 
will  be  placed  on  the  public  record. 

{9007.2    Repayments. 

(a)  General.  (1)  A  candidate  who  has 
received  payments  from  the  Fund  under 
11  CFR  Part  9005  shall  pay  the  United 


States  Treasury  any  amounts  which  the 
Commission  determines  to  be  repayable 
under  this  section.  In  making  repayment 
determinations  under  this  section,  the 
Commission  may  utilize  information 
obtained  from  audits  and  examinations 
conducted  pursuant  to  11  CFR  9007.1  or 
otherwise  obtained  by  the  Commission 
in  carrying  out  its  responsibilities  under 
this  subchapter. 

(2)  The  Commission  will  notify  the 
candidate  of  any  repayment 
determinations  made  under  this  section 
as  soon  as  possible,  but  not  later  than  3 
years  after  the  close  of  the  expenditure 
report  period. 

(3)  Once  the  candidate  receives  notice 
of  the  Commission's  final  repayment 
determination  under  this  section,  the 
candidate  should  give  preference  to  the 
repayment  over  all  other  outstanding 
obligations  of  his  or  her  committee, 
except  for  any  federal  taxes  owed  by 
the  committee. 

(b)  Bases  for  repayment.  The 
Commission  may  determine  that  an 
eligible  candidate  of  a  pohtical  party 
who  has  received  payments  from  the 
Fund  must  repay  the  United  States 
Treasury  under  any  of  the 
circumstances  described  below. 

(1)  Payments  in  excess  of  candidate's 
entitlement.  If  the  Commission 
determines  that  any  portion  of  the 
payments  made  to  the  candidate  was  in 
excess  of  the  aggregate  payments  to 
which  such  candidate  was  entitled,  it 
will  so  notify  the  candidate,  and  such 
candidate  shall  pay  to  the  United  States 
Treasury  an  amount  equal  to  such 
portion. 

(2)  Use  of  funds  for  non-qualified 
campaign  expenses,  (i)  If  the 
Commission  determines  that  any 
amount  of  any  payment  to  an  eligible 
candidate  from  the  Fund  was  used  for 
purposes  other  than  those  described  in 
paragraphs  (b)(2)(i)  (A)  through  (C)  of 
this  section,  it  will  notify  the  candidate 
of  the  amount  so  used,  and  such 
candidate  shall  pay  to  the  United  States 
Treasury  an  amount  equal  to  such 
amount. 

(A)  To  defray  qualified  campaign 
expenses: 

(B)  To  repay  loans,  the  proceeds  of 
which  were  used  to  defray  qualified 
campaign  expenses:  and 

(C)  To  restore  funds  (other  than 
contributions  which  were  received  and 
expended  by  minor  or  new  party 
candidates  to  defray  qualified  campaign 
expenses)  which  were  used  to  defray 
qualified  campaign  expenses. 

(ii)  Elxamples  of  Commission 
repayment  determinations  under  11  CFR 
9007.2(bj(2)  include,  but  are  not  limited 
to  the  following: 


(A)  Determinations  that  a  candidate,  a 
candidate's  authorised  committee(8)  or 
agent(sj  have  incurred  expenses  in 
excess  of  the  aggregate  payments  to 
which  an  eligible  major  party  candidate 
is  entitled; 

(B)  Determinations  that  amounts  spent 
by  a  candidate,  a  candidate's  authorized 
committee(s)  or  agent(s)  from  the  Fund 
were  not  documented  in  accordance 
with  11  CFR  9003.5; 

(C)  Determinations  that  any  portion  of 
the  payments  made  to  a  candidate  from 
the  Fund  was  expended  in  violation  of 
State  or  Federal  law;  and 

(D)  Determinations  that  any  portion  of 
the  payments  made  to  a  candidate  from 
the  Fund  was  used  to  defray  expenses 
resulting  from  a  violation  of  State  or 
Federal  law.  such  as  the  payment  of 
fines  or  penalties. 

(iii)  In  the  case  of  a  candidate  who 
has  received  contributions  pursuant  to 
11  CFR  9003.3  (b)  or  (c),  the  amount  of 
any  repayment  sought  under  this  section 
shall  bear  the  same  ratio  to  the  total 
amount  determined  to  have  been  used 
for  nonqualified  campaign  expenses  as 
the  amount  of  payments  certified  to  the 
candidate  from  the  Fund  bears  to  the 
total  amount  of  deposits  of  contributions 
and  federal  funds,  as  of  December  31  of 
the  Presidential  election  year. 

(3)  Surplus.  If  the  Commission 
determines  that  a  portion  of  payments 
from  the  Fund  remains  unspent  after  all 
qualified  campaign  expenses  have  been 
paid,  it  shall  so  notify  the  candidate, 
and  such  candidate  shall  pay  the  United 
States  Treasury  that  portion  of  surplus 
funds. 

(4)  Income  on  investment  of  payments 
from  the  fund.  If  the  Commission 
determines  that  a  candidate  received 
any  income  as  a  result  of  investment  or 
other  use  of  payments  from  the  Fund 
pursuant  to  11  CFR  9004.5,  it  shall  so 
notify  the  candidate  and  such  candidate 
shall  pay  to  the  United  States  Treasury 
an  amount  equal  to  the  amount 
determined  to  be  income,  less  any 
Federal.  State  or  local  taxes  on  such 
income. 

(5)  Unlawful  acceptance  of 
contributions  by  an  eligible  candidate  of 
a  major  party.  If  the  Commission 
determines  that  an  eligible  candidate  of 
a  major  party,  the  candidate's 
authorized  committee(s)  or  agent(8) 
accepted  contributions  to  defray 
qualified  campaign  expenses  (other  than 
contributions  to  make  up  deficiencies  in 
payments  from  the  Fund,  or  to  defray 
expenses  incurred  for  legal  and 
accounting  services  in  accordance  with 
11  CFR  9003.3(a)),  it  shall  notify  the 
candidate  of  the  amount  of  contributions 
so  accepted,  and  the  candidate  shall  pay 


to  the  United  States  Treasury  an  amount 
equal  to  such  amount. 

(c)  Repayment  determination 
procedures.  The  Commission  repayment 
determination  will  be  made  in 
accordance  with  the  procedures  set 
forth  at  11  CFR  9007.2  (cKl)  through 
(c)(4). 

(1)  Initial  determination.  The 
Commission  will  provide  the  candidate 
with  a  written  notice  of  its  initial 
repayment  determination(s).  This  notice 
will  be  included  in  the  Commission's 
publicly-released  audit  report  pursuant 
to  11  CFR  9007. l(d]  and  wnli  set  forth  the 
legal  and  factual  reasons  for  such 
determination(s).  Such  notice  will  also 
advise  the  candidate  of  the  evidence 
upon  which  any  such  determination  is 
based.  If  the  candidate  does  not  dispute 
an  initial  repayment  determmation  of 
the  Commission  within  30  calendar  days 
after  service  of  the  notice,  such  initial 
determination  will  be  considered  a  final 
determination  of  the  Commission. 

(2)  Submission  of  written  materials.  If 
the  candidate  disputes  the  Commission's 
initial  repayment  determination(8).  he  or 
she  shall  have  an  opportunity  to  submit 
in  writing,  within  30  calendar  days  after 
service  of  the  Commission's  notice,  legal 
and  factual  materials  to  demonstrate 
that  no  repayment,  or  a  lesser 
repayment,  is  required.  The  Commission 
will  consider  any  written  legal  and 
factual  materials  submitted  by  the 
candidate  within  this  30  day  period  in 
making  its  final  repayment 
determination(s).  Such  materials  may  be 
submitted  by  counsel  if  the  candidate  so 
desires. 

(3)  Oral  presentation.  A  candidate 
who  has  submitted  written  materials 
under  11  CFR  9007.2(c)(2)  may  request 
that  the  Commission  provide  such 
candidate  with  an  opportunity  to 
address  the  Commission  in  open 
session.  If  the  Commission  decides  by 
an  affirmative  vole  of  four  (4)  of  its 
members  to  grant  the  candidate's 
request,  it  will  inform  the  candidate  of 
the  date  and  time  set  for  the  oral 
presentation.  At  the  date  and  time  set 
by  the  Commission,  the  candidate  or 
candidate's  designated  representative 
will  be  allotted  an  amount  of  time  in 
which  to  make  an  oral  presentation  to 
the  Commission  based  upon  the  legal 
and  factual  materials  submitted  under 
11  CFR  9007.2(c)(2).  The  candidate  or 
representative  will  also  have  the 
opportunity  to  answer  any  questions 
from  individual  members  of  the 
Commission. 

(4)  Final  determination.  In  making  its 
final  repayment  determination(s),  the 
Commission  will  consider  any 
submission  made  under  11  CFR 
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g007.2(c)(2)  and  any  oral  presentation 
made  under  11  CFR  9007.2(c)(3).  A  final 
determination  that  a  candidate  must 
repay  a  certain  amount  will  be 
accompanied  by  a  written  statement  of 
reasons  for  the  Commissions  actions. 
This  statement  will  explain  the  reasons 
underlying  the  Commission's 
determination  and  will  summarize  the 
results  of  any  investigation  upon  which 
the  determination  is  based. 

(d)  Repayment  period.  (1)  Within  90 
calendar  days  of  service  of  the  notice  of 
the  Commission's  initial  repayment 
determination(s).  the  candidate  shall 
repay  to  the  United  States  Treasury 
amounts  which  the  Commission  has 
determined  to  be  repayable.  Upon 
application  by  the  candidate,  the 
Commission  may  grant  an  extension  of 
up  to  90  calendar  days  in  which  to  make 
repayment. 

(2)  If  the  candidate  submits  written 
materials  under  11  CFR  9007.2(c)(2) 
disputing  the  Commission's  initial 
repayment  determination(s).  the  time  for 
repayment  will  be  suspended  until  the 
Commission  maizes  its  final  repayment 
determination(8).  Within  30  calendar 
days  after  service  of  the  notice  of  the 
Commission's  final  repayment 
determination(s).  the  candidate  shall 
repay  to  the  United  States  Treasury 
amounts  which  the  Commission  has 
determined  to  be  repayable.  Upon 
application  by  the  candidate,  the 
Commission  may  grant  an  extension  of 
up  to  90  calendar  days  in  which  to  make 
repayment. 

(e)  Computation  of  time.  The  lime 
periods  established  by  this  section  shall 
be  computed  in  accordance  with  11  CFR 
111.2. 

(f)  Additional  repayments.  Nothing  in 
this  section  will  prevent  the  Commission 
from  making  additional  repayment 
determinations  on  one  or  more  of  the 
bases  set  forth  at  11  CFR  9007.2(b)  after 
it  has  made  a  final  determination  on  any 
such  basis.  The  Commission  may  make 
additional  repayment  determinations 
where  there  exist  facts  not  used  as  the 
basis  for  a  previous  final  determination. 
Any  such  additional  repayment 
determination  will  be  made  in 
accordance  with  the  provisions  of  this 
section. 

(g)  Newly-discovered  assets.  If.  after 
any  initial  or  final  repayment 
determination  made  under  this  section. 
a  candidate  or  his  or  her  authorized 
committee(s)  receives  or  becomes  aware 
of  assets  not  previously  included  in  any 
statement  of  net  outstanding  qualified 
campaign  expenses  submitted  pursuant 
to  11  CFR  9004.9.  the  candidate  or  his  or 
her  authorized  committee(s)  shall 
promptly  notify  the  Commission  of  such 
newly-discovered  assets.  Newly- 


discovered  assets  may  include  refunds, 
rebates,  late-arriving  receivables,  and 
actual  receipts  for  capital  assets  in 
excess  of  the  value  specified  in  any 
previously-submitted  statement  of  net 
outstanding  qualified  campaign 
expenses.  Newly-discovered  assets  may 
serve  as  a  basis  for  additional 
repayment  determinations  under  11  CFR 
9007.2(f). 

(h)  Limit  on  repayment.  No  repayment 
shall  be  required  from  the  eligible 
candidates  of  a  political  party  under  11 
CFR  9007.2  to  the  extent  that  such 
repayment,  when  added  to  other 
repayments  required  from  such 
candidates  under  11  CFR  9007.2, 
exceeds  the  amount  of  payments 
received  by  such  candidates  under  11 
CFR  9005.3. 

(i)  Petitions  for  rehearing:  stays 
pending  appeal.  The  candidate  may  file 
a  petition  for  rehearing  of  a  final 
repayment  determination  in  accordance 
with  11  CFR  9007.5(a).  The  candidate 
may  request  a  stay  of  a  final  repayment 
determination  in  accordance  with  11 
CVH  9007.5(c)  pending  the  candidate's 
appeal  of  that  repayment  determination. 

§  9007.3     Exten»»on»  ot  tlfn«. 

(a)  It  is  the  policy  of  the  Commission 
that  extensions  of  time  under  11  CFR 
Part  9007  will  not  be  routinely  granted. 

(b)  Whenever  a  candidate  has  a  right 
or  is  required  to  take  action  within  a 
period  of  time  prescribed  by  11  CFR  Part 
9007  or  by  notice  given  thereunder,  the 
candidate  may  apply  in  writing  to  the 
Commission  for  an  extension  of  time  in 
which  to  exercise  such  right  or  take  such 
action.  The  candidate  shall  demonstrate 
in  the  application  for  extension  that 
good  cause  exists  for  his  or  her  request. 

(c)  An  application  for  extension  of 
time  shall  be  made  at  least  7  calendar 
days  prior  to  the  expiration  of  the  time 
period  for  which  the  extension  is  sought. 
The  Commission  may.  upon  a  showing 
of  good  cause,  grant  an  extension  of 
time  to  a  candidate  who  has  applied  for 
such  extension  in  a  timely  manner.  The 
length  of  time  of  any  extension  granted 
hereunder  shall  be  decided  by  the 
Commission  and  may  be  less  than  the 
amount  of  time  sought  by  the  candidate 
in  his  or  her  application. 

(d)  If  a  candidate  fails  to  seek  an 
extension  of  time,  exercise  a  right  or 
take  a  required  action  prior  to  the 
expiration  of  a  time  period  pi^scribed 
by  11  CFR  Part  9007.  the  Commission 
may.  on  the  candidate's  showing  of 
excusable  neglect: 

(1)  Permit  such  candidate  to  exercise 
his  or  her  right(s).  or  take  such  required 
action(9)  after  the  expiration  of  the 
prescribed  time  period:  and 


(2)  Take  into  consideration  any 
information  obtained  in  connection  with 
the  exercise  of  any  such  right  or  taking 
of  any  such  action  before  making 
decisions  or  determinations  under  11 
CFR  Part  9007. 

§  9007  4     Additional  audits. 

In  accordance  with  11  CVR  104.16(c). 
the  Commission,  pursuant  to  11  CFR 
111.10.  may  upon  affirmative  vote  of  four 
members  conduct  an  audit  and  field 
investigation  of  any  committee  in  any 
case  in  which  the  Commission  finds 
reason  to  believe  that  a  violation  of  a 
statute  or  regulation  over  which  the 
Commission  has  jurisdiction  has 
occurred  or  is  about  to  occur. 

§  9007  S     Petition*  fof  r«heartng.  stay*  of 
repayment  determlruitlonft. 

(a)  Petitions  for  rehearing.  (1) 
Following  the  Commission's  final 
repayment  determination  or  a  final 
determination  that  a  candidate  is  not 
entitled  to  all  or  a  portion  of  post- 
election funding  under  11  CFR  9004.9(f). 
the  candidate  may  file  a  petition  for 
rehearing  setting  forth  the  relief  desired 
and  the  legal  and  factual  basis  in 
support.  To  be  considered  by  the 
Commission,  petitions  for  rehearing 
must: 

(i)  Be  filed  within  20  calendar  days 
following  service  of  the  Commission's 
final  determination: 

(ii)  Raise  new  questions  of  law  or  fact 
that  would  materially  alter  the 
Commission's  final  determination:  and 

(iii)  Set  forth  clear  and  convincing 
grounds  why  such  questions  were  not 
and  could  not  have  been  presented 
during  the  earlier  determination  process. 

(2)  If  a  candidate  files  a  timely 
petition  under  this  section  challenging  a 
Commission  final  repayment 
determination,  the  time  for  repayment 
will  be  suspended  until  the  Commission 
serves  notice  on  the  candidate  of  its 
determination  on  the  petition.  The  time 
periods  for  making  repayment  under  11 
CFR  9007.2(d)(2)  shall  apply  to  any 
amounts  determined  to  be  repayable 
following  the  Commission's 
consideration  of  a  petition  for  rehearing 
under  this  section. 

(b)  Effect  of  failure  to  raise  issues. 
The  candidate's  failure  to  raise  an 
argument  in  a  timely  fashion  during  the 
initial  determination  process  or  in  a 
petition  for  rehearing  under  this  section, 
as  appropriate,  shall  be  deemed  a 
waiver  of  the  candidate's  right  to 
present  such  arguments  in  any  future 
stage  of  proceedings  including  any 
petition  for  review  filed  under  26  U.S.C. 
9011(a).  An  issue  is  not  timely  raised  in 
a  petition  for  rehearing  if  it  could  have 


been  raised  earlier  in  response  to  the 
Commission's  initial  determination. 

(c)  Stay  of  repayment  determination 
pending  appeal.  (l)(i)  The  candidate 
may  apply  to  the  Commission  for  a  stay 
of  all  or  a  portion  of  the  amount 
determined  to  be  repayable  under  this 
section  or  under  11  CFR  9007.2  pending 
the  candidate's  appeal  of  that 
repayment  determination  pursuant  to  26 
U.S.C.  9011(a).  The  repayment  amount 
requested  to  be  stayed  shall  not  exceed 
the  amount  at  issue  on  appeal. 

(ii)  A  request  for  a  stay  shall  be  made 
in  writing  and  shall  be  filed  within  30 
calendar  days  after  service  of  the 
Commission's  decision  on  a  petition  for 
rehearing  under  paragraph  (a)  or.  if  no 
petition  for  rehearing  is  filed,  within  30 
calendar  days  after  service  of  the 
Commission's  final  repayment 
determination  under  11  CFR  9007.2(c)(4). 

(2)  The  Commission's  approval  of  a 
stay  request  will  be  conditioned  upon 
the  candidate's  presentation  of  evidence 
in  the  stay  request  that  he  or  she: 

(i)  Has  placed  the  entire  amount  at 
issue  in  a  separate  interest-bearing 
account  pending  the  outcome  of  the 
appeal  and  that  withdrawals  from  the 
account  may  only  be  made  with  the  joint 
signatures  of  the  candidate  or  his  or  her 
agent  and  a  Commission  representative; 
or 

(ii)  Has  posted  a  surety  bond 
guaranteeing  payment  of  the  entire 
amount  at  issue  plus  interest:  or 

(iii)  Has  met  the  following  criteria: 

(A)  He  or  she  will  suffer  irreparable 
injury  in  the  absence  of  a  stay:  and,  if 
so.  that 

(B)  He  or  she  has  made  a  strong 
showing  of  the  likelihood  of  success  on 
the  merits  of  the  judicial  action. 

(C)  Such  relief  is  consistent  with  the 
public  interest:  and 

(D)  No  other  party  interested  in  the 
proceedings  would  be  substantially 
harmed  by  the  stay. 

(3)  In  determining  whether  the 
candidate  has  made  a  strong  showing  of 
the  likelihood  of  success  on  the  merits 
under  paragraph  (c)(2)(iii)(B)  of  this 
section,  the  Commission  may  consider 
whether  the  issue  on  appeal  presents  a 
novel  or  admittedly  difficult  legal 
question  and  whether  the  equities  of  the 
case  suggest  that  the  status  quo  should 
be  maintained. 

(4)  All  stays  shall  require  the  payment 
of  interest  on  the  amount  at  issue.  The 
amount  of  interest  due  shall  be 
calculated  from  the  date  30  days  after 
service  of  the  Commission's  final 
repayment  determination  under  11  CFR 
9007.2(c)(4)  and  shall  be  the  greater  of: 

(i)  An  amount  calculated  in 
accordance  with  28  U.S.C.  1961  (a)  and 
(b);  or 


(ii)  The  amount  actually  earned  on  the 
funds  set  aside  under  this  section. 

§  9007.6    Stale-dated  committee  checks. 

If  the  committee  has  checks 
outstanding  to  creditors  or  contributors 
that  have  not  been  cashed,  the 
committee  shall  notify  the  Commission. 
The  committee  shall  inform  the 
Commission  of  its  efforts  to  locate  the 
payees,  if  such  efforts  have  been 
necessary,  and  its  efforts  to  encourage 
the  payees  to  cash  the  outstanding 
checks.  The  committee  shall  also  submit 
a  check  for  the  total  amount  of  such 
outstanding  checks,  payable  to  the 
United  States  Treasury. 

2.  By  revising  Part  9012  to  read  as 
follows: 

PART  9012— UNAUTHORIZED 
EXPENDITURES  AND 
CONTRIBUTIONS 

Sec. 

9012.1  Excessive  expenses. 

9012.2  Unauthorized  acceptance  of 
contributions. 

9012.3  Unlawful  use  of  payments  received 
from  the  fund. 

9012.4  Unlawful  misrepresentations  and 
falsiHcation  of  statements,  records  or 
other  evidence  to  the  Commission: 
refusal  to  furnish  books  and  records. 

9012.5  Kickbacks  and  illegal  payments. 
Authority:  26  U.S.C.  9012. 

§9012.1     Excessive  expenses. 

(a)  It  shall  be  unlawful  for  an  eligible 
candidate  of  a  political  party  for 
President  and  Vice  President  in  a 
Presidential  election  or  the  candidate's 
authorized  committee(s)  knowingly  and 
willfully  to  incur  qualified  campaign 
expenses  in  excess  of  the  aggregate 
payments  to  which  the  eligible 
candidates  of  a  major  party  are  entitled 
under  11  CFR  Part  9004  with  respect  to 
such  election. 

(b)  It  shall  be  unlawful  for  the 
national  committee  of  a  major  or  minor 
party  knowingly  and  willfully  to  incur 
expenses  with  respect  to  a  presidential 
nominating  convention  in  excess  of  the 
expenditure  limitation  applicable  with 
respect  to  such  committee  under  11  CFR 
Part  9008,  unless  the  incurring  of  such 
expenses  is  authorized  by  the 
Commission  under  11  CFR  9008.7(a)(3). 

§  9012.2    Unauthorized  acceptance  of 
contributions. 

(a)  It  shall  be  unlawful  for  an  eligible 
candidate  of  a  major  party  in  a 
Presidential  election  or  any  of  his  or  her 
authorized  committees  knowingly  and 
willfully  to  accept  any  contribution  to 
defray  qualified  campaign  expenses, 
except  to  the  extent  necessary  to  make 
up  any  deficiency  in  payments  received 
from  the  Fund  due  to  the  application  of 


11  CFR  9005.2(b),  or  to  defray  expenses 
which  would  be  qualified  campaign 
expenses  but  for  11  CFR  9002.11(a)(3). 

(b)  It  shall  be  unlawful  for  an  eligible 
candidate  of  a  political  party  (other  than 
a  major  party)  in  a  Presidential  election 
or  any  of  his  or  her  authorized 
committees  knowingly  and  willfully  to 
accept  and  expend  or  retain 
contributions  to  defray  qualified 
campaign  expenses  in  an  amount  which 
exceeds  the  qualified  campaign 
expenses  incurred  in  that  election  by 
that  eligible  candidate  or  his  or  her 
authorized  committee(s). 

§  9012.3     Unlai«vful  use  of  payments 
received  from  ttie  fund. 

(a)  It  shall  be  unlawful  for  any  person 
who  receives  any  payment  under  11 
CFR  Part  9005,  or  to  whom  any  portion 
of  any  payment  so  received  is 
transferred,  knowingly  and  willfully  to 
use,  or  authorize  the  use  of,  such 
payment  or  any  portion  thereof  for  any 
purpose  other  than — 

(1)  To  defray  the  qualified  campaign 
expenses  with  respect  to  which  such 
payment  was  made:  or 

(2)  To  repay  loans  the  proceeds  of 
which  were  used,  or  otherwise  to  restore 
funds  (other  than  contributions  to  defray 
qualified  campaign  expenses  which 
were  received  and  expended)  which 
were  used,  to  defray  such  qualified 
campaign  expenses. 

(b)  It  shall  be  unlawful  for  the 
national  committee  of  a  major  or  minor 
party  which  receives  any  payment  under 
11  CFR  Part  9008  to  use,  or  authorize  the 
use  of,  such  payment  for  any  purpose 
other  than  a  purpose  authorized  by  11 
CFR  9008.6. 

§  9012.4     Unlawful  misrepresentations  and 
falsification  of  statements,  records  or  other 
evidence  to  the  commission;  refusal  to 
furnish  books  and  records. 

It  shall  be  unlawful  for  any  person 
knowingly  and  willfully — 

(a)  To  furnish  any  false,  fictitious,  or 
fraudulent  evidence,  books  or 
information  to  the  Commission  under  11 
CFR  Parts  9001-9008.  or  to  include  in 
any  evidence,  books  or  information  so 
furnished  any  misrepresentation  of  a 
material  fact,  or  to  falsify  or  conceal  any 
evidence,  books  or  information  relevant 
to  a  certification  by  the  Commission  or 
any  examination  and  audit  by  the 
Commission  under  11  CFR  Parts  9001  et 
seq.;  or 

(b)  To  fail  to  furnish  to  the 
Commission  any  records,  books  or 
information  requested  by  the 
Commission  for  purposes  of  11  CFR 
Parts  9001  et  seq. 
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§9012.5    Kickbacks  and  M«gal  paynMnts. 

(a)  It  shall  be  unlawful  for  any  person 
knowingly  and  willfully  to  give  or 
accept  any  kickback  or  any  illegal 
payment  in  connection  with  any 
qualified  campaign  expenses  of  any 
eligible  candidate  or  his  or  her 
authorized  committee|s). 

(b)  It  shall  be  unlawful  for  the 
national  committee  of  a  major  or  minor 
party  knowingly  and  willfully  to  give  or 
accept  any  kickback  or  any  illegal 
payment  in  connection  with  any 
expense  incurred  by  such  committee 
with  respect  to  a  Presidential 
nominating  convention. 

11  CFR  is  amended  by  revising 
Subchapter  F  to  read  as  follows: 

SUBCHAPTER  F— PRESIDENTIAL 

ELECTION  CAMPAIGN  FUND: 
PRESIDENTIAL  PRIMARY  MATCHING  FUND 

Part 

9031  Scope. 

9032  Definitions. 

9033  Eligibility  for  payment. 

9034  EntitlemenlB. 

9035  Expenditure  limitations. 

9036  Review  of  submission  and  certification 
of  payments  by  commission. 

9037  Payments. 

9038  Examinations  and  audits. 

9039  Review  and  investlRalion  authority. 

SUBCHAPTER  F— PRESIDENTIAL 

ELECTION  CAMPAIGN  FUND; 
PRESIDENTIAL  PRIMARY  MATCHING  FUND 

PART  9031— SCOPE 

Sec. 

9031.1    Scope. 

Authority:  26  U.S.C.  9031  and  9039(b). 

§9031.1     Scope. 

This  subchapter  governs  entitlement 
to  and  use  of  funds  certified  from  the 
Presidential  Primary  Matching  Payment 
Account  under  28  U.S.C.  9031  et  seq.  The 
definitions,  restrictions,  liabilities  and 
obligations  imposed  by  this  subchapter 
are  in  addition  to  those  imposed  by 
sections  431-^55  of  Title  2,  United  States 
Code,  and  regulations  prescribed 
thereunder  (11  CFR  Parts  100  through 
115).  Unless  expressly  stated  to  the 
contrary,  this  subchapter  does  not  alter 
the  effect  of  any  definitions,  restrictions, 
obligations  and  liabilities  imposed  by 
sections  431-455  of  Title  2.  United  Slates 
Code,  or  regulations  prescribed 
thereunder  (11  CFR  Parts  100  through 
US). 

PART  9032— DEFINITIONS 


Sec. 

9032.1 

9032.2 

9032.3 

9032.4 

9032.5 


Authorized  committee. 

Candidate. 

Commission. 

Contribution. 

Matching  payment  account. 


9032.6  Matching  payment  period. 

9032.7  Primary  election 

9032.8  Political  committer. 

9032.9  Qualified  campaign  expense. 

9032.10  Secretary. 
903211     Slate. 

Authority:  28  U.S.C.  9032  and  9039(b). 

§9032.1     Authorized  committaa. 

(a)  Notwithstanding  the  definition  at 
11  CFR  100.5.  "authorized  committee" 
means  with  respect  to  candidates  (as 
defined  at  11  CFR  9032.2)  seeking  the 
nomination  of  a  political  party  for  the 
office  of  PresidenL  any  political 
committee  that  is  authorized  by  a 
candidate  to  solicit  or  receive 
contributions  or  to  incur  expenditures 
on  behalf  of  the  candidate.  The  term 
"authorized  committee"  includes  the 
candidate's  principal  campaign 
committee  designated  in  accordance 
with  11  CFR  102.12.  any  political 
committee  authorized  in  writing  by  the 
candidate  in  accordance  with  11  CFR 
102.13.  and  any  political  committee  not 
disavowed  by  the  candidate  in  writing 
pursuant  to  11  CFR  100.3(a)(3). 

(b)  Any  withdrawal  of  an 
authorization  shall  be  in  writing  and 
shall  be  addressed  and  filed  in  the  same 
manner  provided  for  at  11  CFR  102.12  or 
102.13. 

(c)  For  the  purposes  of  this 
subchapter,  references  to  the 
"candidate"  and  his  or  her 
responsibilities  under  this  subchapter 
shall  also  be  deemed  to  refer  to  the 
candidate's  authorized  committee(s). 

(d)  An  expenditure  by  an  authorized 
committee  on  behalf  of  the  candidate 
who  authorized  the  committee  cannot 
qualify  as  an  independent  expenditure. 

(e)  A  delegate  committee,  as  defined 
in  11  CFR  100.5(e)(5),  is  not  an 
authorized  committee  of  a  candidate 
unless  it  also  meets  the  requirements  of 
11  CFR  9032.1(a).  Expenditures  by 
delegate  committees  on  behalf  of  a 
candidate  may  count  against  that 
candidate's  expenditure  limitation  under 
the  circumstances  set  forth  in  11  CFR 
110.14. 

i  9032.2     Candidate. 

"Candidate    means  an  individual  who 
seeks  nomination  for  election  to  the 
office  of  President  of  the  United  States. 
An  individual  is  considered  to  seek 
nomination  for  election  if  he  or  she — 

(a)  Takes  the  action  necessary  under 
the  law  of  a  State  to  qualify  for  a 
caucus,  convention,  primary  election  or 
runoff  election; 

(b)  Receives  contributions  or  incurs 
qualified  campaign  expenses: 

(c)  Gives  consent  to  any  other  person 
to  receive  contributions  or  to  incur 


qualified  campaign  expenses  on  his  or 
her  behalf;  or 

(d)  Receives  written  notification  from 
the  Commission  that  any  other  person  is 
receiving  contributions  or  making 
expenditures  on  the  individual's  behalf 
and  fails  to  disavow  that  activity  by 
letter  to  the  Commission  within  30 
calendar  days  after  receipt  of 
notification 

§  9032.3    Commission. 

"Commission"  means  the  Federal 
Election  Commission,  999  E  Street.  NW.. 
Washington.  DC  20403 

§  9032.4    Contribution. 

For  purposes  of  this  subchapter, 
"contribution"  has  the  same  meaning 
given  the  term  under  2  U.S.C.  431(8)(A) 
and  11  ere  100.7.  except  as  provided  at 
11  CFR  9034  4(b)(4). 

§  9032.5     Matching  payment  account 

"Matching  payment  account "  means 
the  Presidential  Primary  Matching 
Payment  Account  established  by  the 
Secretary  of  the  Treasury  under  26 
U.S.C.  9037(a). 

§  9032.6    Matching  payment  period. 

"Matching  payment  period  '  means 
the  period  beginning  January  1  of  the 
calendar  year  in  which  a  Presidential 
general  election  is  held  and  may  not 
exceed  one  of  the  following  dates: 

(a)  For  a  candidate  seeking  the 
nomination  of  a  party  which  nominates 
its  Presidential  candidate  at  a  national 
convention,  the  date  on  which  the  party 
nominates  its  candidate. 

(b)  For  a  candidate  seeking  the 
nomination  of  a  party  which  does  not 
make  its  nomination  at  a  national 
convention,  the  earlier  of— 

(1)  The  date  the  party  nominates  its 
Presidential  candidate,  or 

(2)  The  last  day  of  the  last  national 
convention  held  by  a  major  party  in  the 
calendar  year 

§  9032.7    Primary  election. 

(a)  "Primary  election"  means  an 
election  held  by  a  Slate  or  a  political 
party,  including  a  runoff  election,  or  a 
nominating  convention  or  a  caucus — 

(1)  For  the  selection  of  delegates  to  a 
national  nominating  convention  of  a 
political  party; 

(2)  For  the  expression  of  a  preference 
for  the  nomination  of  Presidential 
candidates; 

(3)  For  the  purposes  stated  in  both 
paragraphs  (1)  and  (2)  of  this  section;  or 

(4)  To  nominate  a  Presidential 
candidate. 

(b)  If  separate  primary  elections  are 
held  in  a  State  by  the  State  and  a 
political  party,  the  primary  election  for 


the  purposes  of  this  subchapter  will  be 
the  election  held  by  the  political  party. 

§  9032.8    Political  committee. 

"Political  committee"  means  any 
committee,  club,  association, 
organization  or  other  group  of  persons 
(whether  or  not  incorporated)  which 
accepts  contributions  or  incurs  qualified 
campaign  expenses  for  the  purpose  of 
influencing,  or  attempting  to  influence. 
the  nomination  of  any  individual  for 
election  to  the  office  of  President  of  the 
United  States. 

§  9032.9     Qualified  campaign  expense. 

(a)  "Qualified  campaign  expense" 
means  a  purchase,  payment, 
distribution,  loan,  advance,  deposit,  or 
gift  of  money  or  anything  of  value — 

(1)  Incurred  by  or  on  behalf  of  a 
candidate  or  his  or  her  authorized 
committees  from  the  date  the  individual 
becomes  a  candidate  through  the  last 
day  of  the  candidate's  eligibility  as 
determined  under  11  CFR  9033.5; 

(2)  Made  in  connection  with  his  or  her 
campaign  for  nomination;  and 

(3)  Neither  the  incurrence  nor 
payment  of  which  constitutes  a  violation 
of  any  law  of  the  United  States  or  of  any 
law  of  any  State  in  which  the  expense  is 
incurred  or  paid,  or  of  any  regulation 
prescribed  under  such  law  of  the  United 
States  or  of  any  State,  except  that  any 
State  law  which  has  been  preempted  by 
the  Federal  Election  Campaign  Act  of 
1971,  as  amended,  will  not  be 
considered  a  State  law  for  purposes  of 
this  subchapter. 

(b)  An  expenditure  is  made  on  behalf 
of  a  candidate,  including  a  Vice 
Presidential  candidate,  if  it  is  made  by — 

(1)  An  authorized  committee  or  any 
other  agent  of  the  candidate  for 
purposes  of  making  an  expenditure; 

(2)  Any  person  authorized  or 
requested  by  the  candidate,  an 
authorized  committee  of  the  candidate, 
or  an  agent  of  the  candidate  to  make  the 
expenditure;  or 

(3)  A  committee  which  has  been 
requested  by  the  candidate,  by  an 
authorized  committee  of  the  candidate, 
or  by  an  agent  of  the  candidate  to  make 
the  expenditure,  even  though  such 
committee  is  not  authorized  in  writing. 

(c)  Expenditures  incurred  either 
before  the  date  an  individual  becomes  a 
candidate  or  after  the  last  day  of  a 
candidate's  eligibility  will  be  considered 
qualified  campaign  expenses  if  they 
meet  the  provisions  of  11  CFR  9034.4(a). 
Expenditures  described  under  11  CFR 
9034.4(b)  will  not  be  considered 
qualified  campaign  expenses. 


§9032.10    Secretary. 

For  purposes  of  this  subchapter, 
"Secretary"  means  the  Secretary  of  the 
Treasury. 

§9032.11     State. 

"State"  means  each  State  of  the 
United  States,  Puerto  Rico,  the  Canal 
Zone,  the  Virgin  Islands,  the  District  of 
Columbia,  and  Guam. 

PART  9033— ELIGIBILITY  FOR 
PAYMENTS 

Sec 

9033.1  Candidate  and  committee 
agreements. 

9033.2  Candidate  and  committee 
certifications:  threshold  submission. 

9033.3  Expenditure  limitation  certification. 

9033.4  Matching  payment  eligibility 
threshold  requirements. 

9033.5  Determination  of  ineligibility  date. 

9033.6  Determination  of  inactive  candidacy. 

9033.7  Determination  of  active  candidacy. 

9033.8  Reeslablishment  of  eligibility. 

9033.9  Failure  to  comply  with  disclosure 
requirements  or  expenditure  limitations. 

9033.10  Procedures  for  initial  and  final 
determinations. 

9033.11  Documentation  of  disbursements. 
Authority:  26  U.S.C.  9033  and  9039(b). 

§9033.1    Candidate  and  committee 
agreements. 

(a)  General.  (1)  A  candidate  seeking 
to  become  eligible  to  receive 
Presidential  primary  matching  fund 
payments  shall  agree  in  a  letter  si^ed 
by  the  candidate  to  the  Commission  that 
the  candidate  and  the  candidate's 
authorized  committee(s)  will  comply 
with  the  conditions  set  forth  in  11  CFR 
9033.1(b).  The  candidate  may  submit  the 
letter  containing  the  agreements 
required  by  this  section  at  any  time  after 
January  1  of  the  year  immediately 
preceding  the  Presidential  election  year. 

(2)  The  Commission  will  not  consider 
a  candidate's  threshold  submission  until 
the  candidate  has  submitted  a  candidate 
agreement  that  meets  the  requirements 
of  this  section. 

(b)  Conditions.  The  candidate  shall 
agree  that: 

(1)  The  candidate  has  the  burden  of 
proving  that  disbursements  by  the 
candidate  or  any  authorized 
committee(s)  or  agents  thereof  are 
qualified  campaign  expenses  as  defined 
at  11  CFR  9032.9. 

(2)  The  candidate  and  the  candidate's 
authorized  committee(s)  will  comply 
with  the  documentation  requirements 
set  forth  in  11  CFR  9033.11. 

(3)  The  candidate  and  the  candidate's 
authonzed  committee(s)  will  provide  an 
explanation,  in  addition  to  complying 
with  the  documentation  requirements,  of 
the  connection  between  any 
disbursements  made  by  the  candidate  or 


authorized  committee(s)  of  the 
candidate  and  the  campaign  if  requested 
by  the  Commission. 

(4)  The  candidate  and  the  candidate's 
authorized  committee(s)  will  keep  and 
furnish  to  the  Commission  all 
documentation  for  matching  fund 
submissions,  any  bonks,  records 
(including  bank  records  for  all  accounts) 
and  supporting  documentation  and  other 
information  that  the  Commission  may 
request. 

(5)  The  candidate  and  the  candidate's 
authorized  committee(s)  will  keep  and 
furnish  to  the  Commission  all 
documentation  relating  to 
disbursements  and  receipts  including 
any  books,  records  (including  bank 
records  for  all  accounts),  all 
documentation  required  by  this  section 
including  those  required  to  be 
maintained  under  11  CFR  9033.11,  and 
other  information  that  the  Commission 
may  request.  The  records  provided  at 
the  time  of  the  Commission's  audit  shall 
also  include  production  of  magnetic 
computer  tapes  containing  all 
information  required  by  law  to  be 
maintained  regarding  the  committee's 
receipts  and  disbursements,  if  the 
committee  maintains  its  records  on 
computer.  Upon  request,  documentation 
explaining  the  computer  systems 
software  capabilities  shall  also  be 
provided. 

(6)  The  candidate  and  the  candidate's 
authorized  committee(s)  will  permit  an 
audit  and  examination  pursuant  to  11 
CFR  Part  9038  of  all  receipts  and 
disbursements  including  those  made  by 
the  candidate,  all  authorized 
committee(s)  and  any  agent  or  person 
authorized  to  make  expenditures  on 
behalf  of  the  candidate  or  committee(s). 
The  candidate  and  authorized 
committee(s)  shall  facilitate  the  audit  by 
making  available  in  one  central  location, 
office  space,  records  and  such  personnel 
as  are  necessary  to  conduct  the  audit 
and  examination,  and  shall  pay  any 
amounts  required  to  be  repaid  under  11 
CFR  Parts  9038  and  9039. 

(7)  The  candidate  and  the  candidate's 
authorized  committee(s)  will  submit  the 
name  and  mailing  address  of  the  person 
who  is  entitled  to  receive  matching  fund 
payments  on  behalf  of  the  candidate 
and  the  name  and  address  of  the 
national  or  State  bank  designated  by  the 
candidate  as  a  campaign  depository  as 
required  by  11  CFR  Part  103  and  11  CFR 
9037.3.  Changes  in  the  information 
required  by  this  paragraph  shall  not  be 
effective  until  submitted  to  the 
Commission  in  a  letter  signed  by  the 
candidate  or  the  Committee  treasurer. 

(8)  The  candidate  and  the  candidate's 
authorized  committee(s)  will  prepare 
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matching  fund  submissions  in 
accordance  with  the  Federal  Election 
Commission's  Guideline  for  Presentation 
in  Good  Order. 

19)  The  candidate  and  the  candidate's 
authorized  committee(s)  will  comply 
with  the  applicable  requirements  of  2 
U.S.C.  431  et  seq.;  26  U.S.C.  9031  et  seq. 
and  the  Commission's  regulations  at  11 
CFR  Parts  100-115.  and  9031-9039. 

(10)  The  candidate  and  the 
candidate's  authorized  commiltee(s)  will 
pay  any  civil  penalties  included  in  a 
conciliation  agreement  imposed  under  2 
U.S.C.  437g  against  the  candidate,  any 
authorized  committee  of  the  candidate 
or  any  agent  fherpof. 

§  9033  2     Candidate  and  coiTim)tte« 
certiftcation*;  threshold  »ubmt»«ion. 

l.i)  L.<';:trui.  11)  A  candidate  sf(;l<.ing 
to  become  eligible  to  receive 
Presidential  primary  matching  fund 
payments  shall  make  the  certifications 
set  forth  in  11  CFR  9G33.2(b)  to  the 
Commission  in  a  written  statement 
signed  by  the  candidate.  The  candidate 
may  submit  the  letter  containing  the 
required  certifications  at  any  time  after 
January  1  of  the  year  immediately 
preceding  the  Presidential  election  year. 
(2)  The  Commission  will  not  consider 
a  candidate's  threshold  submission  until 
the  candidate  has  submitted  candidate 
certifications  that  meet  the  requirements 
of  this  section. 

(b)  Certifications.  (1)  The  candidate 
shall  certify  that  he  or  she  is  seeking 
nomination  by  a  political  party  to  the 
Office  of  President  in  more  than  one 
State.  For  purposes  of  this  section,  in 
order  for  a  candidate  to  be  deemed  to  be 
seeking  nomination  by  a  political  party 
to  the  office  of  President,  the  party 
whose  nomination  the  candidate  seeks 
must  have  a  procedure  for  holding  a 
primary  election,  as  defined  in  11  CFR 
9032.7.  for  nomination  to  that  office.  For 
purposes  of  this  section,  the  term 
"political  party  "  means  an  association, 
committee  or  organization  which 
nominates  an  individual  for  election  to 
the  office  of  President.  The  fact  that  an 
association,  committee  or  organization 
qualifies  as  a  political  party  under  this 
section  does  not  affect  the  party's  status 
as  a  national  political  party  for  purposes 
of  2  U.S.C.  441ala)(l)(B)  and 
441a(a)(2){B).  . 

(2)  The  candidate  and  the  candidate  s 
authorized  committee(s)  shall  certify 
that  they  have  not  incurred  and  will  not 
incur  expenditures  in  connection  with 
the  candidate's  campaign  for 
nomination,  which  expenditures  are  in 
excess  of  the  limitations  under  11  CFR 
Part  9035. 

(3)  The  candidate  and  the  candidate's 
authorized  committee(s)  shall  certify: 


(i)  That  they  have  received  matchable 
contributions  totalling  more  than  $5,000 
in  each  of  at  least  20  States;  and 

(ii)  That  the  matchable  contributions 
are  from  individuals  who  are  residents 
of  the  Stale  for  which  their  contributions 
are  submitted. 

(iii)  A  maximum  of  $250  of  each 
individual's  aggregate  contributions  will 
be  considered  as  matchable 
contributions  for  the  purpose  of  meeting 
the  thresholds  of  this  section. 

(iv)  For  purposes  of  this  section, 
contributions  of  an  individual  who 
maintains  residences  in  more  than  one 
State  may  only  be  counted  toward  the 
$5,000  threshold  far  »he  State  from 
which  the  earhesf  contribution  was 
made  by  that  contributor. 

(c)  Threshold  submission.  To  become 
eligible  to  receive  matching  payments, 
the  candidate  shall  submit 
documentation  of  the  contributions 
described  in  11  CFR  90;i3.2(b)(3)  to  the 
Commission  for  review.  The  submission 
shall  follow  the  format  and  requirements 

of  11  CP'Rgone  r 

§9033.3     E»p«nditur«  limrtation 
certification. 

(a)  If  the  Commission  makes  an  initial 
determination  that  a  candidate  or  the 
candidate's  authorized  committee(8) 
have  knowingly  and  substantially 
exceeded  the  expenditure  limitations  at 
11  CFR  Part  9035  prior  to  that 
candidate's  application  for  certification, 
the  Commission  may  make  an  initial 
determination  that  the  candidate  is 
ineligible  to  receive  matching  funds. 

(b)  The  Commission  will  notify  the 
candidate  of  its  initial  determination,  in 
accordance  with  the  procedures  outlined 
in  11  CFR  9033.10(b).  The  candidate  may 
submit,  within  20  calendar  days  after 
service  of  the  Conunission's  notice, 
written  legal  or  factual  materials,  in 
accordance  with  11  CFR  9033.10(b), 
demonstrating  that  he  or  she  has  not 
knowingly  and  substantially  exceeded 
the  expenditure  limitations  at  11  CFR 
Part  9035. 

(c)  A  final  determination  of  the 
candidate's  ineligibility  will  be  made  by 
the  Commission  in  accordance  with  the 
procedures  outlined  in  11  CFR 
9033.10(c). 

(d)  A  candidate  who  receives  a  final 
determination  of  ineligibility  under  11 
CFR  9033.3(c)  shall  be  ineligible  to 
receive  matching  fund  payments  under 
11  CFR  9034  1. 

5  9033  4     MatcMng  payment  ellglbllfty 
thr«»hoW  requirement*. 

(a)  The  Commission  will  examine  the 
submission  made  under  11  CFR  9033.1 
and  9033.2  and  either — 


(1)  Make  a  determination  that  the 
candidate  has  satisfied  the  minimum 
contribution  threshold  requirements 
under  11  CFR  9033.2(0);  or 

(2)  Make  an  initial  determination  that 
the  candidate  has  failed  to  satisfy  the 
matching  payment  threshold 
requirements.  The  Commission  will 
notify  the  candidate  of  its  initial 
determination  in  accordance  with  the 
procedures  outlined  in  11  CFR 
9033.10(b).  The  candidate  may.  within  30 
calendar  days  after  service  of  the 
Commission's  notice,  satisfy  the 
threshold  requirements  or  submit  in 
accordance  with  11  CFR  9033.10(b) 
written  legal  or  factual  materials  to 
demonstrate  that  he  or  she  has  satisfied 
those  requirements  A  final 
determination  by  the  Commission  that 
the  candidate  has  failed  to  satisfy 
threshold  requirements  will  be  made  in 
accordance  with  the  procedures  outlined 
in  11  CFR  9033.10(0). 

(b)  In  evaluating  the  candidate's 
submission  under  U  CFR  9033.1  and 
9033.2.  the  Commission  may  consider 
other  information  in  its  possession, 
including  but  not  limited  to  past  actions 
of  the  candidate  in  an  earlier  publicly- 
financed  campaign,  that  is  relevant  to  a 
determination  regarding  the  candidates 
eligibility  for  matching  funds. 

(c)  The  Commission  will  make  its 
examination  and  determination  under 
this  section  as  soon  as  practicable. 
During  the  Presidential  election  year,  the 
Commission  will  generally  complete  its 
review  and  make  its  determination 
within  15  business  days. 

§  9033.5    Determination  of  Ineflfllblttty  date. 

The  canduiatc  »  date  of  ineligibility 
shall  be  whichever  date  by  operation  of 
11  CFR  9033.5  (a),  (b)  or  (c)  occurs  first. 
After  the  candidate's  date  of 
ineligibility,  he  or  she  may  only  receive 
matching  payments  to  the  extent  that  he 
or  she  has  met  outstanding  campaign 
obligations  as  defined  in  11  CFR  9034.5. 

(a)  Inactive  candidate.  The 
ineligibility  date  shall  be  the  day  on 
which  an  individual  ceases  to  be  a 
candidate  because  he  or  she  is  not 
actively  conducting  campaigns  in  more 
than  one  State  in  connection  with 
seeking  the  Presidential  nomination. 
This  date  shall  be  the  earliest  of— 

(1)  The  date  the  candidate  publicly 
announces  that  he  or  she  will  not  be 
actively  conducting  campaigns  in  more 
than  one  State;  or 

(2)  The  date  the  candidate  notifies  the 
Commission  by  letter  that  he  or  she  is 
not  actively  conducting  campaigns  in 
more  than  one  State;  or 

(3)  The  date  which  the  Commission 
determines  under  11  CFR  9033.6  to  be 


the  date  that  the  candidate  is  not 
actively  seeking  election  m  more  than 
one  State. 

(b|  Insufficient  votes.  The  ineligibility 
dale  shall  be  the  30th  day  following  the 
dale  of  the  second  consecutive  primary 
election  in  which  such  individual 
receives  less  than  10  percent  of  the 
number  of  popular  voles  cast  for  all 
candidates  of  the  same  party  for  the 
same  office  in  that  pnmary  election,  if 
the  candidate  permitted  or  authorized 
his  or  her  name  to  appear  on  the  ballot, 
unless  the  candidate  certifies  to  the 
Commission  at  least  25  business  days 
prior  to  the  primary  that  he  or  she  will 
not  be  an  active  candidate  in  the 
primary  involved. 

(1)  The  Commission  may  tefuse  to 
accept  the  candidate's  certification  if  it 
determines  under  11  CFR  9033.7  that  the 
candidate  is  an  active  candidate  in  the 
primary  involved. 

(2)  For  purposes  of  this  paragraph,  if 
the  candidate  is  running  in  two  primary 
elections  in  different  States  on  the  same 
date,  the  highest  percentage  of  votes  the 
candidate  receives  in  any  one  State  will 
govern.  Separate  primary  elections  held 
in  more  than  one  State  on  the  same  date 
are  not  deemed  to  be  consecutive 
primaries.  If  two  primary  elections  are 
held  on  the  same  date  in  the  same  State 
(e.g..  a  primary  to  select  delegates  to  a 
national  nominating  convention  and  a 
primary  for  the  expression  of  preference 
for  the  nomination  of  candidates  for 
election  to  the  office  of  President),  the 
highest  percentage  of  votes  a  candidate 
receives  in  either  election  will  govern.  If 
two  or  more  primaries  are  held  in  the 
same  State  on  different  dates,  the 
earliest  primary  will  govern. 

(c)  End  of  matchinfi  payment  period. 
The  ineligibility  date  shall  be  the  last 
day  of  the  matching  payment  period  for 
the  candidate  as  specified  in  11  CFR 
9032.6. 

(d)  Reestablisbment  of  eligibility.  If 
the  Commission  has  determined  that  a 
candidate  is  ineligible  under  11  CFR 
9033.5  (a)  or  (b).  the  candidate  may 
reestablish  eligibility  to  receive 
matching  funds  under  11  CP'R  9033.8. 

S  9033.6     Determination  of  Inactive 
candidacy. 

(a)  General.  The  Commission  may,  on 
the  basis  of  the  factors  listed  in  11  CFR 
9033.6(b)  below,  make  a  determination 
that  a  candidate  is  no  longer  actively 
seeking  nomination  for  election  in  more 
than  one  State.  Upon  a  final 
determination  by  the  Commission  that  a 
candidate  is  inactive,  that  candidate 
will  become  ineligible  as  provided  in  11 
CFR  9033.5. 

(b)  Factors  considered.  In  making  its 
determination  of  inactive  candidacy,  the 


Commission  may  consider,  but  is  not 
limited  to  considering,  the  following 
factors: 

(1)  The  frequency  and  type  of  public 
appearances,  speeches,  and 
advertisements; 

(2)  Campaign  activity  with  respect  to 
soliciting  contributions  or  making 
expenditures  for  campaign  purposes; 

(3)  Continued  employment  of 
campaign  personnel  or  the  use  of 
volunteers; 

(4)  The  release  of  committed 
delegates; 

(5)  The  candidate  urges  his  or  her 
delegates  to  support  another  candidate 
while  not  actually  releasing  committed 
delegates; 

(6)  The  candidate  urges  supporters  to 
support  another  candidate. 

(c)  Initial  determination.  The 
Commission  will  notify  the  candidate  of 
its  initial  determination  in  accordance 
with  the  procedures  outlined  in  11  CFR 
9033.10(b)  and  will  advise  the  candidate 
of  the  date  on  which  active  campaigning 
in  more  than  one  State  ceased.  The 
candidate  may.  within  15  business  days 
after  service  of  the  Commission's  notice, 
submit  in  accordance  with  11  CFR 
9033.10(b)  written  legal  or  factual 
materials  to  demonstrate  that  he  or  she 
is  actively  campaigning  in  more  than 
one  State. 

(d)  Final  determination.  A  final 
determination  of  inactive  candidacy  will 
be  made  by  the  Commission  in 
accordance  with  the  procedures  outlined 
in  11  CFR  9033.10(c). 

§  9033.7    Determination  of  active 
candidacy. 

(a)  Where  a  candidate  certifies  to  the 
Commission  under  11  CFR  9033.5(b)  that 
he  or  she  will  not  be  an  active  candidate 
in  an  upcoming  primary,  the 
Commission  may,  nevertheless,  on  the 
basis  of  factors  listed  in  11  CFR 
9033.6(b),  make  an  initial  determination 
that  the  candidate  is  an  active  candidate 
in  the  primary  involved. 

(b)  The  Commission  will  notify  the 
candidate  of  its  initial  determination 
within  10  business  days  of  receiving  the 
candidate's  certification  under  11  CFR 
9033.5(b)  or.  if  the  timing  of  the  activity 
does  not  permit  notice  during  the  10  day 
period,  as  soon  as  practicable  following 
campaign  activity  by  the  candidate  in 
the  primary  state.  The  Commission's 
initial  determination  will  be  made  in 
accordance  with  the  procedures  outlined 
in  11  CFR  9033.10(b).  Within  10  business 
days  after  service  of  the  Commission's 
notice  the  candidate  may  submit,  in 
accordance  with  11  CFR  9033.10(b), 
written  legal  or  factual  materials  to 
demonstrate  that  he  or  she  is  not  an 


active  candidate  in  the  primary 
involved. 

(c)  A  final  determination  by  the 
Commission  that  the  candidate  is  active 
will  be  made  in  accordance  with  the 
procedures  outlined  in  11  CFR 
9033.10(c). 

§  9033.8     Reestablishment  of  eiigibaity. 

(a)  Candidates  found  to  be  inactive.  A 
candidate  who  has  become  ineligible 
under  11  CFR  9033.5(a)  on  the  basis  that 
he  or  she  is  not  actively  campaigning  in 
more  than  one  State  may  reestablish 
eligibility  for  matching  payments  by 
submitting  to  the  Commission  evidence 
of  active  campaigning  in  more  than  one 
State.  In  determining  whether  the 
candidate  has  reestablished  eligibility, 
the  Commission  will  consider,  but  is  not 
limited  to  considering,  the  factors  listed 
in  11  CFR  9033.6(b).  The  day  the 
Commission  determines  to  be  the  day 
the  candidate  becomes  active  again  will 
be  the  date  on  which  eligibility  is 
reestablished. 

(b)  Candidates  receiving  insufficient 
votes.  A  candidate  determined  to  be 
ineligible  under  11  CFTl  9033.5(b)  by 
failing  to  obtain  the  required  percentage 
of  votes  in  two  consecutive  primaries 
may  have  his  or  her  eligibility 
reestablished  if  the  candidate  receives 
at  least  20  percent  of  the  total  number  of 
votes  cast  for  candidates  of  the  same 
party  for  the  same  office  in  a  primary 
election  held  subsequent  to  the  date  of 
the  election  which  rendered  the 
candidate  ineligible. 

(c)  The  Commission  will  make  its 
determination  under  11  CFR  9033.8  (a)  or 
(b)  without  requiring  the  individual  to 
reestablish  eligibility  under  11  CFR 
9033.1  and  2.  A  candidate  whose 
eligibility  is  reestablished  under  this 
section  may  submit,  for  matching 
payment,  contributions  received  during 
ineligibility.  Any  expenses  incurred 
during  the  period  of  ineligibility  that 
would  have  been  considered  qualified 
campaign  expenses  if  the  candidate  had 
been  eligible  during  that  time  may  be 
defrayed  with  matching  payments. 

§  9033.9     Failure  to  comply  with  disck>»ure 
requirements  or  expenditure  limitations. 

(a)  If  the  Commission  receives 
information  indicating  that  a  candidate 
or  his  or  her  authorized  committee(s) 
has  knowingly  and  substantially  failed 
to  comply  with  the  disclosure 
requirements  of  2  U.S.C.  434  and  11  CFR 
Part  104,  or  that  a  candidate  has 
knowingly  and  substantially  exceeded 
the  expenditure  limitations  at  11  CFR 
Part  9035,  the  Commission  may  make  an 
initial  determination  to  suspend 
payments  to  that  candidate. 
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(b)  The  Commission  will  notify  the 
candidate  of  its  initial  determination  in 
accordance  with  the  procedures  outlined 
in  11  CFR  9033.10(b).  The  candidate  will 
be  given  an  opportunity,  within  20 
calendar  days  after  service  of  the 
Commission's  notice,  to  comply  with  the 
above  cited  provisions  or  to  submit  in 
accordance  with  11  CFR  9033.10(b) 
written  legal  or  factual  materials  to 
demonstrate  that  he  or  she  is  not  in 
violation  of  those  provisions. 

(c)  Suspension  of  payments  to  a 
candidate  will  occur  upon  a  fmal 
determination  by  the  Commission  to 
suspend  payments.  Such  final 
determination  will  be  made  in 
accordance  with  the  procedures  outlined 
in  11  CFR  9033.10(c). 

(d)(1)  A  candidate  whose  payments 
have  been  suspended  for  failure  to 
comply  with  reporting  requirements  may 
become  entitled  to  receive  payments  if 
he  or  she  subsequently  files  the  required 
reports  and  pays  or  agrees  to  pay  any 
civil  or  criminal  penalties  resulting  from 
failure  to  comply. 

(2)  A  candidate  whose  payments  are 
suspended  for  exceeding  the 
expendittifiB  limitations  shall  not  be 
entitled  to  receive  further  matching 
payments  under  11  CFR  9034.1. 

I;  9033  10     Procedures  (or  initial  and  final 
determinations. 

(a)  General.  The  Commission  will 
follow  the  procedures  set  forth  in  this 
section  when  making  an  initial  or  final 
determination  based  on  any  of  the 
following  reasons. 

(1)  The  candidate  has  knowingly  and 
substantially  exceeded  the  expenditure 
limitations  of  11  CFR  Part  9035  prior  to 
the  candidate's  application  for 
certification,  as  provided  in  11  CFR 
9033.3; 

(2)  The  candidate  has  failed  to  satisfy 
the  matching  payment  threshold 
requirements,  as  provided  in  11  CFR 
9033.4; 

(3)  The  candidate  is  no  longer  actively 
seeking  nomination  in  more  than  one 
state,  as  provided  in  11  CFR  9033.6; 

(4)  The  candidate  is  an  active 
candidate  in  an  upcoming  primary 
despite  the  candidate's  assertion  to  the 
contrary,  as  provided  in  11  CFR  9033.7; 

(5)  The  Commission  receives 
information  indicating  that  the 
candidate  has  knowingly  and 
substantially  failed  to  comply  with  the 
disclosure  requirements  or  exceeded  the 
expenditure  limits,  as  provided  in  11 
CFR  9033.9;  or 

(6)  The  Commission  receives 
information  indicating  that  substantial 
assets  of  the  candidate's  authorized 
committee  have  been  undervalued  or 
not  included  in  the  candidate's 


statement  of  net  outstanding  campaign 
obligations  or  that  the  amount  of 
outstanding  campaign  obligations  has 
been  otherwise  overstated  in  relation  to 
campaign  assets,  as  provided  in  11  CFR 
9034.5(g). 

(b)  Initial  determination.  If  the 
Commission  makes  an  initial 
determination  that  a  candidate  may  not 
receive  matching  funds  for  one  or  more 
of  the  reasons  indicated  in  11  CFR 
9033.10(a),  the  Commission  will  notify 
the  candidate  of  its  initial 
determination.  The  notification  will  give 
the  legal  and  factual  reasons  for  the 
determination  and  advise  the  candidate 
of  the  evidence  on  which  the 
Commission's  initial  determination  is 
based.  The  candidate  will  be  given  an 
opportunity  to  comply  with  the 
requirements  at  issue  or  to  submit, 
within  the  time  provided  by  the  relevant 
section  as  referred  to  in  11  CFR 
9033.10(a),  written  legal  or  factual 
materials  to  demonstrate  that  the 
candidate  has  satisfied  those 
requirements.  Such  materials  may  be 
submitted  by  counsel  if  the  candidate  so 
desires. 

(c)  Final  determination.  The 
Commission  will  consider  any  written 
legal  or  factual  materials  timely 
submitted  by  the  candidate  before 
making  its  final  determination.  A  final 
determination  that  the  candidate  has 
fdiled  to  satisfy  the  requirements  at 
issue  will  be  accompanied  by  a  written 
statement  of  reasons  for  the 
Commission's  action.  This  statement 
will  explain  the  legal  and  factual 
reasons  underlying  the  Commission's 
determination  and  will  summarize  the 
results  of  any  investigation  upon  which 
the  determination  is  based. 

(d)  Effect  on  other  determinations.  If 
the  Commission  makes  an  initial 
determination  under  this  section,  but 
decides  to  take  no  further  action  at  that 
time,  the  Commission  may  use  the  legal 
and  factual  bases  on  which  the  initial 
determination  was  based  in  any  future 
repayment  determination  under  11  CFR 
Part  9038  or  9039.  A  determination  by 
the  Commission  under  this  section  may 
be  independent  of  any  Commission 
decision  to  institute  an  enforcement 
proceeding  under  2  U.S.C.  437g. 

(e)  Petitions  for  rehearing.  Following  a 
final  determination  under  this  section, 
the  candidate  may  file  a  petition  for 
rehearing  in  accordance  with  11  CFR 
9038.5(a). 

§  9033. 1 1     Documentation  o( 
disbursements. 

(a)  Burden  of  proof  Each  candidate 
shall  have  the  burden  of  proving  that 
disbursements  made  by  the  candidate  or 
his  or  her  authorized  committee(s)  or 


persons  authorized  to  make 
expenditures  on  behalf  of  the  candidate 
or  committee(s)  are  qualified  campaign 
expenses  as  defined  in  11  CFR  9032.9. 
The  candidate  and  his  or  her  authorized 
committee(s)  shall  obtain  and  furnish  to 
the  Commission  on  request  any 
evidence  regarding  qualified  campaign 
expenses  made  by  the  candidate,  his  or 
her  authorized  committees  and  agents  or 
persons  authorized  to  make 
expenditures  on  behalf  of  the  candidate 
or  committee(s)  as  provided  in  11  CFR 
9033.11(b). 

(b)  Documentation  required.  (1)  For 
disbursements  in  excess  of  $200  to  a 
payee,  the  candidate  shall  present 
either: 

(i)  A  receipted  bill  from  the  payee  that 
states  the  purpose  of  the  disbursement, 
or 

(ii)  If  such  a  receipt  is  not  available,  a 
cancelled  check  negotiated  by  the 
payee,  and 

(A)  One  of  the  following  documents 
generated  by  the  payee:  A  bill,  invoice, 
or  voucher  that  states  the  purpose  of  the 
disbursement;  or 

(B)  Where  the  documents  specified  in 
11  CFR  9033.11(b)(l)(ii)(A)  are  not 
available,  a  voucher  or 
contemporaneous  memorandum  from 
the  candidate  or  the  committee  that 
states  the  purpose  of  the  disbursement; 
or 

(iii)  If  neither  a  receipted  bill  as 
specified  in  11  CFR  9033.11(b)(l)(i)  nor 
the  supporting  documentation  specified 
in  11  CFR  9033.11(b)(l)(ii)  is  available,  a 
cancelled  check  negotiated  by  the  payee 
that  states  the  purpose  of  the 
disbursement. 

(iv)  Where  the  supporting 
documentation  required  in  11  CFR 
9033.11(b)(1)  (i),  (ii)  or  (iii)  is  not 
available,  the  candidate  or  committee 
may  present  a  cancelled  check  and 
collateral  evidence  to  document  the 
qualified  campaign  expense.  Such 
collateral  evidence  may  include  but  is 
not  limited  to: 

(A)  Evidence  demonstrating  that  the 
expenditure  is  part  of  an  identifiable 
program  or  project  which  is  otherwise 
sufficiently  documented  such  as  a 
disbursement  which  is  one  of  a  number 
of  documented  disbursements  relating  to 
a  campaign  mailing  or  to  the  operation 
of  a  campaign  office; 

(B)  Evidence  that  the  disbursement  is 
covered  by  a  preestablished  written 
campaign  committee  policy,  such  as  a 
per  diem  policy. 

(2)  For  all  other  disbursements  the 
candidate  shall  present: 

(i)  A  record  disclosing  the 
identification  of  the  payee,  the  amount. 


date  and  purpose  of  the  disbursement,  if 
made  from  a  petty  cash  fund;  or 

(ii)  A  cancelled  check  negotiated  by 
the  payee  that  states  the  identification 
of  the  payee,  and  the  amount,  date  and 
purpose  of  the  disbursement. 

(3)  For  purposes  of  this  section. 

(i)  "Payee"  means  the  person  who 
provides  the  goods  or  services  to  the 
candidate  or  committee  m  return  for  the 
disbursement:  except  that  an  individual 
will  be  considered  a  payee  under  this 
section  if  he  or  she  receives  $500  or  less 
advanced  for  travel  and/or  subsistence 
and  if  he  or  she  is  the  recipient  of  the 
goods  or  services  purchased. 

(ii)  "Purpose"  means  the  identification 
of  the  payee,  the  date  and  amount  of  the 
disbursement,  and  a  description  of  the 
goods  or  services  purchased. 

(c)  Retention  of  records.  The 
candidate  shall  retain  records,  with 
respect  to  each  disbursement  and 
receipt,  including  bank  records, 
vouchers,  worksheets,  receipts,  bills  and 
accounts,  journals,  ledgers,  fundraising 
solicitation  material,  accounting  systems 
documentation,  matching  fund 
submissions,  and  any  related  materials 
documenting  campaign  receipts  and 
disbursements,  for  a  period  of  three 
years  pursuant  to  11  CFR  102.9(c),  and 
shall  present  these  records  to  the 
Commission  on  request. 

(d)  List  of  capital  and  other  assets — 
(1)  Capital  assets.  The  candidate  or 
committee  shall  maintain  a  list  of  all 
capital  assets  whose  purchase  price 
exceeded  $2,000  when  acquired  by  the 
campaign.  The  list  shall  include  a  brief 
description  of  each  capital  asset,  the 
purchase  price,  the  date  it  was  acquired, 
the  method  of  disposition  and  the 
amount  received  in  disposition.  For 
purposes  of  this  section,  "capital  asset" 
shall  be  defined  in  accordance  with  11 
CFR  9034.5(c)(1). 

(2)  Other  assets.  The  candidate  or 
committee  shall  maintain  a  list  of  other 
assets  acquired  for  use  in  fundraising  or 
as  collateral  for  campaign  loans,  if  the 
aggregate  value  of  such  assets  exceeds 
$5,000.  The  list  shall  include  a  brief 
description  of  each  such  asset,  the  fair 
market  value  of  each  asset,  the  method 
of  disposition  and  the  amount  received 
in  disposition.  The  fair  market  value  of 
other  assets  shall  be  determined  in 
accordance  with  11  CFR  9034.5(c)(2). 

PART  9034— ENTITLEMENTS 

Sec 

9034.1  Candidate  entitlements. 

9034.2  Matchable  contributions. 

9034.3  Non-matchable  contributions. 

9034.4  Use  of  contributions  and  matching 
pa>'ments. 


Sec. 

9034.5  Net  outstanding  campaign 
obligations. 

9034.6  Reimbursements  for  transportation 
and  services  made  available  to  media 
personnel. 

9034.7  Allocation  of  travel  expenditures. 

9034.8  Joint  fundraising. 

9034  9     Sale  of  assets  acquired  for 
fundraising  purposes. 
Authority:  26  V  S  C  9034  and  9039(b). 

§  9034.1    Candidate  Entitlemwits. 

(a)  A  candidate  who  has  been  notified 
by  the  Commission  under  11  CFR  9036.1 
that  he  or  she  has  successfully  satisfied 
eligibility  and  certification  requirements 
is  entitled  to  receive  payments  m  an 
amount  equal  to  the  amount  of  each 
matchable  campaign  contribution 
received  by  the  candidate,  except  that  a 
candidate  who  has  become  ineligible 
under  11  CFR  9033.5  may  not  receive 
further  matching  payments  regardless  of 
the  date  of  deposit  of  the  underlying 
contributions  if  he  or  she  has  no  net 
outstanding  campaign  obligations  as 
defined  in  11  CFR  9034.5. 

(b)  If  on  the  date  of  ineligibility  a 
candidate  has  net  outstanding  campaign 
obligations  as  defined  under  11  CFR 
9034.5.  that  candidate  may  continue  to 
receive  matching  payments  for 
matchable  contributions  received  and 
deposited  on  or  before  December  31  of 
the  Presidential  election  year  provided 
that  on  the  date  of  payment  there  are 
remaining  net  outstanding  campaign 
obligations,  i.e..  the  sum  of  the 
contributions  received  on  or  after  the 
date  of  ineligibility  plus  matching  funds 
received  on  or  after  the  date  of 
ineligibility  is  less  than  the  candidate's 
net  outstanding  campaign  obligations. 
This  entitlement  will  be  equal  to  the 
lesser  of: 

(1)  The  amount  of  contributions 
submitted  for  matching;  or 

(2)  The  remaining  net  outstanding 
campaign  obligations. 

(c)  A  candidate  whose  eligibility  has 
been  reestablished  under  11  CFR  9033.8 
or  who  after  suspension  of  payments 
has  met  the  conditions  set  forth  at  11 
CFR  9033.9(d)  is  entitled  to  receive 
payments  for  matchable  contributions 
for  which  payments  were  not  received 
during  the  ineligibility  or  suspension 
period. 

(d)  The  total  amount  of  payments  to  a 
candidate  under  this  section  shall  not 
exceed  50%  of  the  total  expenditure 
limitation  applicable  under  11  CFR  Part 
9035. 

§  9034.2    MatctiaMe  contributions, 
(a)  Contributions  meeting  the 
following  requirements  will  be 
considered  matchable  campaign 
contributions. 


(1)  The  contribution  shall  be  a  gift  of 
money  made:  By  an  individual;  by  a 
written  instrument  and  for  the  purpose 
of  influencing  the  result  of  a  primary 
election. 

(2)  Only  a  maximum  of  $250  of  the 
aggregate  amount  contributed  by  an 
individual  may  be  matched. 

(3)  Before  a  contribution  may  be 
submitted  for  matching,  it  must  actually 
be  received  by  the  candidate  or  any  of 
the  candidate's  authorized  committees 
and  deposited  in  a  designated  campaign 
depository  maintained  by  the 
candidate's  authorized  committee. 

(4)  The  written  instrument  used  in 
making  the  contribution  must  be  dated, 
physically  received  and  deposited  by 
the  candidate  or  authorized  committee 
on  or  after  January'  1  of  the  year 
immediately  preceding  the  calendar 
year  of  the  Presidential  election,  but  no 
later  than  December  31  following  the 
m.atching  payment  period  as  defined 
under  11  CFR  9032.6.  Donations  received 
by  an  individual  who  is  testing  the 
waters  pursuant  to  11  CFR  100.7(b)(1) 
and  100.8(b)(1)  may  be  matched  when 
the  individual  becomes  a  candidate  if 
such  donations  meet  the  requirements  of 
this  section. 

(b)  For  purposes  of  this  section,  the 
term  "written  instrument"  means  a 
check  written  on  a  personal,  escrow  or 
trust  account  representing  or  containing 
the  contributor's  personal  funds;  a 
money  order  or  any  similar  negotiable 
instrument. 

(c)  The  written  instrument  shall  be: 
Payable  on  demand;  and  to  the  order  of, 
or  specifically  endorsed  without 
qualification  to.  the  Presidential 
candidate,  or  his  or  her  authorized 
committee.  The  written  instrument  shall 
contain:  The  full  name  and  signature  of 
the  contributor(s):  the  amount  and  date 
of  the  contribution:  and  the  mailing 
address  of  the  contributor(s). 

(1)  In  cases  of  a  check  drawn  on  a 
joint  checking  account,  the  contributor  is 
considered  to  be  the  owner  whose 
signature  appears  on  the  check. 

(i)  To  be  attributed  equally  to  other 
joint  tenants  of  the  account,  the  check  or 
other  accompanying  written  document 
shall  contain  the  signature(s)  of  the  joint 
tenant(s).  If  a  contribution  on  a  joint 
account  is  to  be  attributed  other  than 
equally  to  the  joint  tenants,  the  check  or 
other  written  documentation  shall  also 
indicate  the  amount  to  be  attributed  to 
each  joint  tenant. 

(ii)  In  the  case  of  a  check  for  a 
contribution  attributed  to  more  than  one 
person,  where  it  is  not  apparent  from  the 
face  of  the  check  that  each  contributor  is 
a  joint  tenant  of  the  account,  a  written 
statement  shall  accompany  the  check 
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stating  that  the  contribution  was  made 
from  each  individual's  personal  funds  in 
the  amount  so  attributed  and  shaH  be 
signed  by  each  contributor. 

(2)  Contributions  in  the  form  of  checks 
drawn  on  an  escrow  or  trust  account  are 
matchable  contributions,  provided  that: 

(i)  The  contributor  has  equitable 
ownership  of  the  account;  and 

(ii)  The  check  is  accompanied  by  a 
statement,  signed  by  each  contributor  to 
whom  all  or  a  portion  of  the  contribution 
is  being  attributed,  together  with  the 
check  number,  amount  and  date  of 
contribution.  This  statement  shall 
specify  that  the  contributor  has 
equitable  ownership  of  the  account  and 
the  account  represents  the  personal 
funds  of  the  contributor. 

(3)  Contributions  in  the  form  of  checks 
written  on  partnership  accounts  or 
accounts  of  unincorporated  associations 
or  businesses  are  matchable 
contributions,  so  long  as: 

(i)  The  check  is  accompanied  by  a 
statement,  signed  by  each  contributor  to 
whom  all  or  a  portion  of  the  contribution 
is  being  attributed,  together  with  the 
check  number,  amount  and  date  of 
contribution.  This  statement  shall 
specify  that  the  contribution  is  made 
with  the  contributor's  personal  funds 
and  that  the  account  on  which  the 
contribution  is  drawn  is  not  maintained 
or  controlled  by  an  incorporated  entity; 
end 

(ii)  The  aggregate  amount  of  the 
contributions  drawn  on  a  partnership  or 
unincorporated  association  or  business 
does  not  exceed  $1,000  to  any  one 
Presidential  candidate  seeking 
nomination. 

(4)  Contributions  in  the  form  of  money 
orders,  cashier's  checks,  or  other  similar 
ni*gotiable  instruments  are  matchable 
contributions,  provided  that: 

(i)  At  the  time  it  is  initially  submitted 
for  matching,  such  instrument  is  signed 
by  each  contributor  and  is  accompanied 
by  a  statement  which  specifies  that  the 
contribution  was  made  in  the  form  of  a 
money  order,  cashier's  check,  traveller's 
check,  or  other  similar  negotiable 
instrument,  with  the  contributor's 
personal  funds; 

(ii)  Such  statement  identifies  the  date 
and  amount  of  the  contribution  made  by 
money  order,  cashier's  check,  traveller's 
check,  or  other  similar  negotiable 
instrument,  the  check  or  serial  number, 
and  the  name  of  the  issuer  of  the 
negotiable  instrument;  and 

(iii)  Such  statement  is  signed  by  each 
contributor. 

(5)  Contributions  in  the  form  of  the 
purchase  price  paid  for  the  admission  to 
any  activity  that  primarily  confers 
private  benefits  in  the  form  of 
entertainment  to  the  contributor  (i.e.. 


concerts,  motion  pictures)  are 
matchable.  The  promotional  material 
and  tickets  for  the  event  shall  clearly 
indicate  that  the  ticket  purchase  price 
represents  a  contribution  to  the 
Presidential  candidate. 

(6)  Contributions  in  the  form  of  a 
purchase  price  paid  for  admission  to  an 
activity  that  is  essentially  political  are 
matchable.  An  "essentially  political" 
activity  is  one  the  principal  purpose  of 
which  is  poHTlcal  speech  or  discussion, 
such  as  the  traditional  political  dinner  or 
reception. 

(7)  Contributions  received  from  a  joint 
fundraising  activity  conducted  in 
accordance  with  11  CFR  9034.8  are 
matchable.  provided  that  such 
contributions  are  accompanied  by  a 
copy  of  the  joint  fundraising  agreement 
when  they  are  submitted  for  matching. 

§  9034.3    Non-matchabte  contributions. 

A  contribution  to  a  candidate  other 
than  one  which  meets  the  requirements 
of  11  CFR  9034.2  is  not  matchable. 
Contributions  which  are  not  matchable 
include,  for  example: 

(a)  In-kind  contributions  of  real  or 
personal  property; 

(b)  A  subscription,  loan,  advance,  or 
dt'posit  of  money,  or  anything  of  value; 

(c)  A  contract,  promise,  or  agreement, 
whether  or  not  legally  enforceable,  such 
as  a  pledge  card  or  credit  card 
transaction,  to  make  a  contribution  for 
any  such  purposes  (but  a  gift  of  money 
by  written  instrument  is  not  rendered 
unmatchable  solely  because  the 
contribution  was  preceded  by  a  promise 
or  pledge); 

(d)  Funds  from  a  corporation,  labor 
organization,  government  contractor, 
political  committee  as  defined  in  11  CFR 
1(X).5  or  any  group  of  persons  other  than 
those  under  11  CFR  9034.2(c)(3); 

(e)  Contributions  which  are  made  or 
ai:cepted  in  violation  of  2  U.S.C.  441a, 
4nb,  441c.  441e,  44lf,  or  441g; 

(f)  Contributions  in  the  form  of  a 
check  drawn  on  the  account  of  a 
committee,  corporation,  union  or 
government  contractor  even  though  the 
funds  represent  personal  funds 
earmarked  by  a  contributing  individual 
to  a  Presidential  candidate; 

(g)  Contributions  in  the  form  of  the 
purchase  price  paid  for  an  item  with 
significant  intrinsic  and  enduring  value, 
such  as  a  watch; 

(h)  Contributions  in  the  form  of  the 
purchase  price  paid  for  or  otherwise 
induced  by  a  chance  to  participate  in  a 
raffle,  lottery,  or  a  similar  drawing  for 
valuable  prizes; 

(i)  Contributions  which  are  made  by 
persons  without  the  necessary  donative 
intent  to  make  a  gift  or  made  for  any 


purpose  other  than  to  infiuence  the 
result  of  a  primary  election;  and 

(j)  Contributions  of  currency  of  the 
United  States  or  currency  of  any  foreign 
country. 

§  9034.4    Use  of  contributions  and 
matctiing  payments. 

(a)  Qualified  campaign  expenses — (1) 
General.  Except  as  provided  in  11  CFR 
9034.4(b)(3),  all  contributions  received 
by  an  individual  from  the  date  he  or  she 
becomes  a  candidate  and  all  matching 
payments  received  by  the  candidate 
shall  be  used  only  to  defray  qualified 
campaign  expenses  or  to  repay  loans  or 
otherwise  restore  funds  (other  than 
contributions  which  were  received  and 
expended  to  defray  qualified  campaign 
expenses),  which  were  used  to  defray 
qualified  campaign  expenses. 

(2)  Testing  the  waters.  Even  though 
incurred  prior  to  the  date  an  individual 
becomes  a  candidate,  payments  made 
for  the  purpose  of  determining  whether 
an  individual  should  become  a 
candidate,  such  as  those  incurred  in 
conducting  a  poll,  shall  be  considered 
qualified  campaign  expenses  if  the 
individual  subsequently  becomes  a 
candidate  and  shall  count  against  that 
candidate's  limits  under  2  U.S.C. 
441a(b).  See  11  CFR  100.8(b)(1). 

(3)  Winding  down  costs,  (i)  Costs 
associated  with  the  termination  of 
political  activity,  such  as  the  costs  of 
complying  with  the  post  election 
requirements  of  the  Act  and  other 
necessary  administrative  costs 
associated  with  winding  down  the 
campaign,  including  office  space  rental, 
staff  salaries  and  office  supplies,  shall 
be  considered  qualified  campaign 
expenses.  A  candidate  may  receive  and 
use  matching  funds  for  these  purposes 
either  after  he  or  she  has  notified  the 
Commission  in  writing  of  his  or  her 
withdrawal  from  the  campaign  for 
nomination  or  after  the  date  of  the 
party's  nominating  convention,  if  he  or 
she  has  not  withdrawn  before  the 
convention. 

(ii)  If  the  candidate  has  become 
ineligible  due  to  the  operation  of  11  CFR 
9033.5(b),  he  or  she  may  only  receive 
matching  funds  to  defray  costs  incurred 
before  the  candidate's  date  of 
ineligibility,  for  goods  and  services  to  be 
received  before  the  date  of  ineligibility 
and  for  which  written  arrangement  or 
commitment  was  made  on  or  before  the 
candidate's  date  of  ineligibility,  until  the 
candidate  is  eligible  to  receive  winding 
down  costs  under  paragraph  (a)(3)(i)  of 
this  section. 

(4)  Taxes.  Federal  income  taxes  paid 
by  the  committee  on  non-exempt 
function  income,  such  as  interest. 


dividends  and  sale  of  property,  shall  be 
considered  qualified  campaign 
expenses.  These  expenses  shall  not, 
however,  count  against  the  state  or 
overall  expenditure  limits  of  11  CFR 
9035.1(a). 

(b)  Non-quaJified  campaign 
expe/?ses— {!)  General.  The  following 
are  examples  of  disbursements  that  are 
not  qualified  campaign  expenses. 

(2)  Excessive  expenditures.  An 
expenditure  which  is  in  excess  of  any  of 
the  limitations  under  11  CFR  Part  9035 
shall  not  be  considered  a  qualified 
campaign  expense.  The  Commission  will 
calculate  the  amount  of  expenditures 
attributable  to  the  limitations  in 
accordance  with  11  CFR  9035.1(a)(2). 

(3)  Post-ineligibility  expenditures. 
Any  expenses  incurred  after  a 
candidate's  date  of  ineligibility,  as 
determined  under  11  CFR  9033.5,  are  not 
qualified  campaign  expenses  except  to 
the  extent  permitted  under  11  CFR 
9034.4(a)(3).  Any  expenses  incurred 
before  the  candidate's  date  of 
ineligibility  for  goods  and  services  to  be 
received  after  the  candidate's  date  of 
ineligibility  are  not  qualified  campaign 
expenses. 

(4)  Civil  or  criminal  penalties.  Civil  or 
criminal  penalties  paid  pursuant  to  the 
Federal  Election  Campaign  Act  are  not 
qualified  campaign  expenses  and  cannot 
be  defrayed  from  contributions  or 
matching  payments.  Any  amounts 
received  or  expended  to  pay  such 
penalties  shall  not  be  considered 
contributions  or  expenditures  but  all 
amounts  so  received  shall  be  subject  to 
the  prohibitions  of  the  Act.  Amounts 
received  and  expended  under  this 
section  shall  be  reported  in  accordance 
with  11  CFR  Part  104. 

(5)  Payments  to  candidate.  Payments 
made  to  the  candidate  by  his  or  her 
committee,  other  than  to  reimburse 
funds  advanced  by  the  candidate  for 
qualified  campaign  expenses,  are  not 
qualified  campaign  expenses. 

(c)  Repayments.  Repayments  may  be 
made  only  from  the  following  sources: 
Personal  funds  of  the  candidate  (without 
regard  to  the  limitations  of  11  CFR 
9035.2(a)),  contributions  and  matching 
payments  in  the  committee's  account(s), 
and  any  additional  funds  raised  subject 
to  the  limitations  and  prohibitions  of  the 
Federal  Election  Campaign  Act  of  1971, 
as  amended. 

(d)  Transfers  to  other  campaigns.  If  a 
candidate  has  received  matching  funds 
and  is  simultaneously  seeking 
nomination  or  election  to  another 
Federal  office,  no  transfer  of  funds 
between  his  or  her  principal  campaign 
committees  or  authorized  committees 
may  be  made.  See  2  U.S.C.  441a(a)(5)(C) 
and  11  CFR  110.3(a)(2)(v). 


§  9034.5    Net  outstanding  campaign 
obligations. 

(a)  Within  15  calendar  days  after  the 
candidate's  date  of  ineligibility,  as 
determined  under  11  CFR  9033.5,  the 
candidate  shall  submit  a  statement  of 
net  outstanding  campaign  obligations. 
The  candidates  net  outstanding 
campaign  obligations  under  this  section 
equal  the  difference  between 
paragraphs  (a)  (1)  and  (2)  of  this  section: 

(1)  The  total  of  all  outstanding 
obligations  for  qualified  campaign 
expenses  as  of  the  candidate's  date  of 
ineligibility  as  determined  under  11  CFR 
9033.5,  plus  estimated  necessary 
winding  down  costs  as  defined  under  11 
CFR  9034.4(a)(3).  less 

(2)  The  total  of: 

(i)  Cash  on  hand  as  of  the  close  of 
business  on  the  last  day  of  eligibility 
(including  all  contributions  dated  on  or 
before  that  date  whether  or  not 
submitted  for  matching;  currency; 
balances  on  deposit  in  banks,  savings 
and  loan  institutions,  and  other 
depository  institutions;  traveller's 
checks;  certificates  of  deposit;  treasury 
bills;  and  any  other  committee 
investments  valued  at  fair  market 
value); 

(ii)  The  fair  market  value  of  capital 
assets  and  other  assets  on  hand;  and 

(iii)  Amounts  owed  to  the  campaign  in 
the  form  of  credits,  refunds  of  deposits, 
returns,  receivables,  or  rebates  of 
qualified  campaign  expenses;  or  a 
commercially  reasonable  amount  based 
on  the  collectibility  of  those  credits, 
returns,  receivables  or  rebates. 

(b)  The  amount  submitted  as  the  total 
of  outstanding  campaign  obligations 
under  paragraph  (a)(1)  of  this  section 
shall  not  include  any  accounts  payable 
for  nonqualified  campaign  expenses  nor 
any  amounts  determined  or  anticipated 
to  be  required  as  a  repayment  under  11 
CFR  Part  9038  or  any  amounts  paid  to 
secure  a  surety  bond  under  11  CFR 
9038.5(c). 

(c)(1)  Capital  assets.  For  purposes  of 
this  section,  the  term  "capital  asset" 
means  any  property  used  in  the 
operation  of  the  campaign  whose 
purchase  price  exceeded  $2000  when 
acquired  by  the  campaign.  Property  that 
must  be  valued  as  capital  assets  under 
this  section  includes,  but  is  not  limited 
to,  office  equipment,  furniture,  vehicles 
and  fixtures  acquired  for  use  in  the 
operation  of  the  candidate's  campaign, 
but  does  not  include  property  defined  as 
"other  assets"  under  11  CFR  9034.5(c)(2). 
A  list  of  all  capital  assets  shall  be 
maintained  by  the  Committee  in 
accordance  with  11  CFR  9033.11(d).  The 
fair  market  value  of  capital  assets  may 
be  considered  to  je  the  total  original 
cost  of  such  items  when  acquired  less 


40%.  to  account  for  depreciation,  except 
that  items  acquired  after  the  date  of 
ineligibility  must  be  valued  at  their  fair 
market  value  on  the  date  acquired.  If  the 
candidate  wishes  to  claim  a  higher 
depreciation  percentage  for  an  item,  he 
or  she  must  list  that  capital  asset  on  the 
statement  separately  and  demonstrate, 
through  documentation,  the  fair  market 
value  of  each  such  asset. 

(2)  Other  assets.  The  term  "other 
assets"  means  any  property  acquired  by 
the  campaign  for  use  in  raising  funds  or 
as  collateral  for  campaign  loans.  "Other 
assets"  must  be  included  on  the 
candidate's  statement  of  net  outstanding 
campaign  obligations  if  the  aggregate 
value  of  such  assets  exceeds  $5,000.  The 
value  of  "other  assets  "  shall  be 
determined  by  the  fair  market  value  of 
each  item  on  the  candidate's  date  of 
ineligibility  or  on  the  date  the  item  is 
acquired  if  acquired  after  the  date  of 
ineligibility.  A  list  of  other  assets  shall 
be  maintained  by  the  committee  in 
accordance  with  11  CFR  9033.11(d)(2). 

(d)  Collectibility  of  accounts 
receivable.  If  the  committee  determines 
that  an  account  receivable  of  $500  or 
more,  including  any  credit,  refund, 
return  or  rebate,  is  not  collectible  in 
whole  or  in  part,  the  committee  shall 
demonstrate  through  documentation  that 
the  determination  was  commercially 
reasonable.  The  documentation  shall 
include  records  showing  the  original 
amount  of  the  account  receivable,  copies 
of  correspondence  and  memoranda  of 
communications  with  the  debtor 
showing  attempts  to  collect  the  amount 
due,  and  an  explanation  of  how  the 
lesser  amount  or  full  writeoff  was 
determined. 

(e)  Contributions  received  from  joint 
fundraising  activities  conducted  under 
11  CFR  9034.8  may  be  used  to  pay  a 
candidate's  outstanding  campaign 
obligations. 

(1)  Such  contributions  shall  be 
deemed  monies  available  to  pay 
outstanding  campaign  obligations  as  of 
the  date  these  funds  are  received  by  the 
fundraising  representative  committee 
and  shall  be  included  in  the  candidate's 
statement  of  net  outstanding  campaign 
obligations. 

(2)  The  amount  of  money  deemed 
available  to  pay  a  candidate's  net 
outstanding  campaign  obligations  will 
equal  either — 

(i)  An  amount  calculated  on  the  basis 
of  the  predetermined  allocation  formula, 
as  adjusted  for  2  U.S.C.  441a  limitations; 
or 

(ii)  If  a  candidate  receives  an  amount 
greater  than  that  calculated  under  11 
CFR  9034.5(e)(2)(i),  the  amount  actually 
received. 


UM  I 
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(f)  The  candidate  shall  submit  a 
revised  statement  of  net  outstanding 
campaign  obligations  with  each 
submission  for  matching  funds 
payments  filed  after  the  candidate's 
date  of  ineligibility.  The  revised 
statement  shall  reflect  the  financial 
status  of  the  campaign  as  of  the  close  of 
business  on  the  last  business  day 
preceding  the  date  of  submission  for 
matching  funds.  The  revised  statement 
shall  also  contain  a  brief  explanation  of 
each  change  in  the  committee's  assets 
and  obligations  from  the  previous 
statement. 

(g)(1)  If  the  Commission  receives 
information  indicating  that  substantial 
assets  of  the  candidate's  authorized 
committee(s)  have  been  undervalued  or 
not  included  in  the  statement  or  that  the 
amount  of  outstanding  campaign 
obligations  has  been  otherwise 
overstated  in  relation  to  campaign 
iissets,  the  Commission  may  decide  to 
temporarily  suspend  further  matching 
payments  pending  a  final  determination 
whether  the  candidate  is  entitled  to 
rt'ceive  all  or  a  portion  of  the  matching 
funds  requested. 

(2)  In  making  a  determination  under 
11  CFR  9034.5(g)(1).  the  Commission  will 
follow  the  procedures  for  initial  and 
final  determinations  under  11  CFR 
9033.10  (b)  and  (c).  The  Commission  will 
notify  the  candidate  of  its  initial 
determination  within  15  business  days 
after  receipt  of  the  candidate's 
statement  of  net  outstanding  campaign 
obligations.  Within  15  business  days 
after  service  of  the  Commissions  notice, 
the  candidate  may  submit  written  legal 
or  factual  materials  to  demonstrate  that 
he  or  she  has  net  outstanding  campaign 
obligations  that  entitle  the  campaign  to 
further  matching  payments. 

(3)  If  the  candidate  demonstrates  that 
the  amount  of  outstanding  campaign 
obligations  still  exceeds  campaign 
assets,  he  or  she  may  continue  to 
receive  matching  payments. 

(4)  Following  a  final  determination 
under  this  section,  the  candidate  may 
file  a  petition  for  rehearing  in 
accordance  with  11  CFR  9038.5(a). 

5  9034.6     Reimbursements  for 
transportation  and  service*  ma<l«  available 
to  media  personnel 

ta)  If  an  authorized  committee  incurs 
expenditures  for  transportation,  ground 
services  and  facilities  (including  air 
travel,  ground  transportation,  housing, 
meals,  telephone  service,  and 
typewriters)  made  available  to  media 
personnel,  such  expenditures  will  be 
considered  qualified  campaign  expenses 
subject  to  the  overall  expenditure 
limitations  of  11  C  FR  903.5.1(a). 


(b)  If  reimbursement  for  such 
expenditures  is  received  by  a 
committee,  the  amount  of  such 
reimbursement  for  each  individual  shall 
not  exceed  either:  The  individual's  pro 
rata  share  of  the  actual  cost  of  the 
transportation  and  services  made 
available;  or  a  reasonable  estimate  of 
the  individual's  pro  rata  share  of  the 
actual  cost  of  the  trHPsportalion  and 
services  made  available.  An  individual's 
pro  rata  share  shall  be  calculated  by 
dividing  the  total  number  of  individuals 
to  whom  such  transportation  and 
services  are  made  available  into  the 
total  cost  of  the  transportation  and 
services.  The  total  amount  of 
reimbursements  received  from  an 
individual  under  this  section  shall  not 
exceed  the  actual  pro  rata  cost  of  the 
transportation  and  services  made 
available  to  that  person  by  more  than 
10%, 

(c)  The  total  amount  paid  by  an 
authorized  committee  for  the  cost  of 
transportation  or  for  ground  services 
and  facilities  shall  be  reported  as  an 
expenditure  in  accordance  with  11  CFR 
104.3(b)(2)(i).  Any  reimbursement 
received  by  such  committee  for 
transportation  or  ground  services  and 
facilities  shall  be  reported  in  accordance 
with  11  CFR  104.3(al(3)(ix). 

(d)(1)  The  committee  may  deduct  from 
the  amount  of  expenditures  subject  to 
the  overall  expenditure  limitation  of  11 
CFR  9035.1(a)  the  amount  of 
reimbursements  received  for  the  actual 
cost  of  transporlation  and  services 
provided  under  paragraph  (a)  of  this 
section.  The  committee  may  also  deduct 
from  the  overall  expenditure  limitation 
an  additional  amount  of  reimbursements 
received  equal  to  3%  of  the  actual  cost  of 
transportation  and  services  provided 
under  this  section  as  the  administrative 
cost  to  the  committee  of  providing  such 
services  to  media  personnel  and  seeking 
reimbursement  for  them.  If  the 
committee  has  incurred  higher 
administrative  costs  in  providing  these 
services,  the  committee  must  document 
the  total  cost  incurred  for  such  services 
in  order  to  deduct  a  higher  amount  of 
reimbursements  received  from  the 
overall  expenditure  limitation.  Amounts 
paid  by  the  committee  for 
transportation,  services  and 
administrative  costs  for  which  no 
reimbursement  is  received  will  be 
considered  qualified  campaign  expenses 
subject  to  the  overall  expenditure 
limitation  in  accordance  with  paragraph 
(a)  of  this  section. 

(2)  For  the  purposes  of  this  section, 
"administrative  costs"  shall  include  all 
cos.s  incurred  by  the  committee  for 
making  travel  arrangements  for  media 
personnel  and  for  seeking 


reimbursement*,  whether  performed  by 
committee  staff  or  independent 
contractors. 

5  9034.7     Altocatton  of  trave*  axpendHure*. 

(a)  Notwithstanding  the  provisions  of 
11  CFR  Part  106.  expenditures  for  travel 
relating  to  the  campaign  of  a  candidate 
seeking  nomination  for  election  to  the 
office  of  President  by  any  individual, 
including  a  candidate,  shall,  pursuant  to 
the  provisions  of  11  CVR  9034.7(b),  be 
qualified  campaign  expenses  and  be 
reported  by  the  candidate's  authorized 
committee(s)  as  expenditures. 

(b)(1)  For  a  trip  which  is  entirely 
campaign-related,  the  total  cost  of  the 
trip  shall  be  a  qualified  campaign 
expense  and  a  reportable  expenditure. 

(2)  For  a  trip  which  includes 
campaign-related  and  non-campaign 
related  stops,  that  portion  of  the  cost  of 
the  trip  allocable  to  campaign  activity 
shall  be  a  qualified  campaign  expense 
and  a  reportable  expenditure.  Such 
portion  shall  be  determined  by 
calculating  what  the  trip  would  have 
cost  from  the  point  of  origin  of  the  trip  to 
the  first  campaign-related  stop  and  from 
that  stop  through  each  subsequent 
campaign-related  stop,  back  to  the  point 
of  origin.  If  any  campaign  activity,  other 
than  incidental  contacts,  is  conducted  at 
a  stop,  that  stop  shall  be  considered 
campaign-related. 

(3)  For  each  trip,  an  itinerary  shall  be 
prepared  and  such  itinerary  shall  be 
made  available  for  Commission 
inspection. 

(4)  For  trips  by  government 
conveyance  or  by  charter,  a  list  of  all 
passengers  on  such  trip,  along  with  a 
designation  of  which  passengers  are  and 
which  are  not  campaign-related,  shall  be 
made  available  for  Commission 
inspection. 

(5)  If  any  individual,  including  a 
candidate,  uses  government  conveyance 
or  accomodations  paid  for  by  a 
government  entity  for  campaign-related 
travel,  the  candidate's  authorized 
committee  shall  pay  the  appropriate 
government  entity  an  amount  equal  to: 

(i)  The  first  class  commercial  air  fare 
plus  the  cost  of  other  services,  in  the 
case  of  travel  to  a  city  served  by  a 
regularly  scheduled  commercial  service: 
or 

(ii)  The  commercial  charter  rate  plus 
the  cost  of  other  services,  in  the  case  of 
travel  to  a  city  not  served  by  a  regularly 
scheduled  commercial  service. 

(6)  Travel  expenses  of  a  candidate's 
spouse  and  family  when  accompanying 
the  candidate  on  campaign-related 
travel  may  be  treated  as  qualified 
campaign  expenses  and  reportable 
expenditures.  If  the  spouse  or  family 


members  conduct  campaign-related 
activities,  their  travel  expenses  will  be 
treated  as  qualified  campaign  expenses 
and  reportable  expenditures. 

(7)  If  any  individual,  including  a 
candidate,  incurs  expenses  for 
campaign-related  travel,  other  than  by 
use  of  government  conveyance  or 
accommodations,  an  amount  equal  to 
that  portion  of  the  actual  cost  of  the 
conveyance  or  accommodations  which 
is  allocable  to  all  passengers,  including 
the  candidate,  traveling  for  campaign 
purposes  will  be  a  qualified  campaign 
expense  and  shall  be  reported  by  the 
committee  as  an  expenditure. 

(i)  If  the  trip  is  by  charter,  the  actual 
cost  for  each  passenger  shall  be 
determined  by  dividing  the  total 
operating  cost  for  the  charter  by  the 
total  number  of  passengers  transported. 
The  amount  which  is  a  qualified 
campaign  expense  and  a  reportable 
expenditure  shall  be  calculated  in 
accordance  with  the  formula  set  forth  at 
11  CFR  9034.7(b)(2)  on  the  basis  of  the 
actual  cost  per  passenger  multiplied  by 
the  number  of  passengers  traveling  for 
campaign  purposes. 

(ii)  If  the  trip  is  by  non-charter 
commercial  transportation,  the  actual 
cost  shall  be  calculated  in  accordance 
with  the  formula  set  forth  at  11  CFR 
9034.7(b)(2)  on  the  basis  of  the 
commercial  fare.  Such  actual  cost  shall 
be  a  qualified  campaign  expense  and  a 
reportable  expenditure. 

§  9034.B     Joint  Fundraislng. 

(a)  General — (1)  Permissible 
participants.  Presidential  primary 
candidates  who  receive  matching  funds 
under  this  subchapter  may  engage  in 
joint  fundraising  with  other  candidates, 
political  committees  or  unregistered 
committees  or  organizations. 

(2)  Use  of  funds.  Contributions 
received  as  a  result  of  a  candidate's 
participation  in  a  joint  fundraising 
activity  under  this  section  may  be — 

(i)  Submitted  for  matching  purposes  in 
accordance  with  the  requirements  of  11 
CFR  9034.2  and  the  Federal  Election 
Commission's  Guideline  for  Presentation 
in  Good  Order: 

(ii)  Used  to  pay  a  candidate's  net 
outstanding  campaign  obligations  as 
provided  in  11  CFR  9034.5; 

(iii)  Used  to  defray  qualified  campaign 
expenses; 

(iv)  Used  to  defray  exempt  legal  and 
accounting  costs;  or 

(v)  If  in  excess  of  a  candidate's  net 
outstanding  campaign  obligations  or 
expenditure  limit,  used  in  any  manner 
consistent  with  11  CFR  113.2.  including 
repayment  of  funds  under  11  CFR  Part 
9038. 


(b)  Fundraising  representatives — (1) 
Establishment  or  selection  of 
fundraising  representative.  "The 
participants  in  a  joint  fundraising  effort 
under  this  section  shall  either  establish 
a  separate  committee  or  select  a 
participating  committee,  to  act  as 
fundraising  representative  for  all 
participants.  "The  fundraising 
representative  shall  be  a  reporting 
political  committee  and  an  authorized 
committee  of  each  candidate. 

(2)  Separate  fundraising  committee  as 
fundraising  representative.  A  separate 
fundraising  committee  established  by 
the  participants  to  act  as  fundraising 
representative  for  all  participants 
shall— 

(i)  Be  established  as  a  reporting 
political  committee  under  11  CFR  100.5; 

(ii)  Collect  contributions; 

(iii)  Pay  fundraising  costs  from  gross 
proceeds  and  funds  advanced  by 
participants;  and 

(iv)  Disburse  net  proceeds  to  each 
participant. 

(3)  Participating  committee  as 
fundraising  representative.  A 
participant  selected  to  act  as  fundraising 
representative  for  all  participants 
shall— 

(i)  Be  a  political  committee  as  defined 
in  11  CFR  100.5; 

(ii)  Collect  contributions;  however, 
other  participants  may  also  collect 
contributions  and  then  forward  them  to 
the  fundraising  representative  as 
required  by  11  CFR  102.8; 

(iii)  Pay  fundraising  costs  from  gross 
proceeds  and  funds  advanced  by 
participants;  and 

(iv)  Disburse  net  proceeds  to  each 
participant. 

(4)  Independent  fundraising  agent. 
The  participants  or  the  fundraising 
representative  may  hire  a  commercial 
fundraising  firm  or  other  agent  to  assist 
in  conducting  the  joint  fundraising 
activity.  In  that  case,  however,  the 
fundraising  representative  shall  still  be 
responsible  for  ensuring  that  the 
recordkeeping,  reporting  and 
documentation  requirements  set  forth  in 
this  subchapter  are  met. 

(c)  /oint  fundraising  procedures.  Any 
joint  fundraising  activity  under  this 
section  shall  be  conducted  in 
accordance  with  the  following 
requirements: 

(1)  Written  agreement.  The 
participants  in  a  joint  fundraising 
activity  shall  enter  into  a  written 
agreement,  whether  or  not  all 
participants  are  political  committees 
under  11  CFR  100.5.  The  written 
agreement  shall  identify  the  fundraising 
representative  and  shall  state  a  formula 
for  the  allocation  of  fundraising 
proceeds.  The  participants  shall  also  use 


the  formula  to  allocate  the  expenses 
incurred  for  the  fundraising  activity.  The 
fundraising  representative  shall  retain 
the  written  agreement  for  a  period  of 
three  years  and  shall  make  it  available 
to  the  Commission  on  request. 

(2)  Funds  advanced  for  fundraising 
costs,  (i)  Except  as  provided  in  11  CFR 
9034.8(c)(2)(ii).  the  amount  of  funds 
advanced  by  each  participant  for 
fundraising  costs  shall  be  in  proportion 
to  the  allocation  formula  agreed  upon 
under  11  CFR  9034.8(c)(1). 

(ii)  A  participant  may  advance  more 
than  its  proportionate  share  of  the 
fundraising  costs;  however,  the  amount 
advanced  which  is  in  excess  of  the 
participant's  proportionate  share  shall 
not  exceed  the  amount  that  participant 
could  legally  contribute  to  the  remaining 
participants.  See  11  CFR  102.12(c)(2)  and 
Part  110, 

(3)  Fundraising  notice.  In  addition  to 
any  notice  required  under  11  CFR  110.11, 
a  joint  fundraising  notice  shall  be 
included  with  every  solicitation  for 
contributions. 

(i)  This  notice  shall  include  the 
following  information: 

(A)  The  names  of  all  committees 
participating  in  the  joint  fundraising 
activity  whether  or  not  such  committees 
are  political  committees  under  11  CFR 
100.5; 

(B)  The  allocation  formula  to  be  used 
for  distributing  joint  fundraising 
proceeds; 

(C)  A  statement  informing 
contributors  that,  notwithstanding  the 
stated  allocation  formula,  they  may 
designate  their  contributions  for  a 
particular  participant  or  participants; 
and 

(D)  A  statement  informing 
contributors  that  the  allocation  formula 
may  change  if  a  contributor  makes  a 
contribution  which  would  exceed  the 
amount  that  contributor  may  give  to  any 
participant. 

(ii)  If  one  or  more  participants  engage 
in  the  joint  fundraising  activity  solely  to 
satisfy  outstanding  debts,  the  notice 
shall  also  contain  a  statement  informing 
contributors  that  the  allocation  formula 
may  change  if  a  participant  receives 
sufficient  funds  to  pay  its  outstanding 
debts. 

(4)  Separate  depository  account,  (i) 
The  participants  or  the  fundraising 
representative  shall  establish  a  separate 
depository  account  to  be  used  solely  for 
the  receipt  and  disbursement  of  the  joint 
fundraising  proceeds.  All  contributions 
deposited  into  the  separate  depository 
account  must  be  permissible  under  Title 
2.  United  States  Code.  Each  political 
committee  shall  amend  its  Statement  of 
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Organization  to  reflect  the  account  as  an 
additional  depository. 

(ii)  The  fundraisinR  representative 
shall  deposit  all  )o\nt  fundraising 
proceeds  in  the  separate  depository 
account  within  ten  days  of  receipt  as 
required  by  11  CFR  103.3.  The 
fundraising  representative  may  delay 
distribution  of  the  fundraising  proceeds 
to  the  participants  until  all  contributions 
are  received  and  all  expenses  are  paid. 

(iii)  For  contribution  reporting  and 
limitation  purposes,  the  date  of  receipt 
of  a  contribution  by  a  participating 
political  committee  is  the  date  that  the 
contribution  is  received  by  the 
fundraising  representative.  The 
fundraising  representative  shall  report 
contributions  in  the  reporting  period  in 
which  they  are  received.  Participating 
political  committees  shall  report  joint 
fundraising  proceeds  in  accordance  with 
11  CFR  9034.8(c)(9)  when  such  funds  are 
received  from  the  fundraising 
representative. 

(5)  Recordkeeping  requirements.  (!) 
The  fundraising  representative  and 
participating  committees  shall  screen  all 
contributions  received  to  insure  that  the 
prohibitions  and  limitations  of  11  CFR 
Parts  110  and  114  are  observed. 
Participating  political  committees  shall 
make  their  contributor  records  available 
to  the  fundraising  representative  to 
enable  the  fundraising  representative  to 
carry  out  its  duty  to  screen 
contributions. 

(ii)  The  fundraising  representative 
shall  collect  and  retain  contributor 
information  with  regard  to  gross 
proceeds  as  required  under  11  CFH  102.8 
and  shall  also  forward  such  information 
to  participating  political  committees. 

(iii)  The  fundraising  representative 
shall  retain  the  records  required  under 
11  CFR  9033.11  regarding  fundraising 
disbursements  for  a  period  of  three 
years.  Commercial  fundraising  firms  or 
agents  shall  forward  such  information  to 
the  fundraising  representative. 

(6)  Contribution  limitations.  Except  to 
the  extent  that  the  contributor  has 
previously  contributed  to  any  of  the 
participants,  a  contributor  may  make  a 
contribution  to  the  joint  fundraising 
effort  which  contribution  represents  the 
total  amount  that  the  contributor  could 
contribute  to  all  of  the  participants 
under  the  applicable  limits  of  11  CFR 
110.1  and  110.2. 

(7)  Allocation  of  gross  proceeds,  (i) 
The  fundraising  representative  shall 
allocate  proceeds  according  to  the 
formula  stated  in  the  fundraising 
agreement.  Each  contribution  received 
shall  be  allocated  among  the 
participants  in  accordance  with  the 
allocation  formula,  unless  the 
circumstances  described  in  paragraphs 


(c)(7)  (ii),  (iii)  or  (tv)  of  this  section 
apply.  Funds  may  not  be  distributed  or 
reallocated  so  as  to  maximize  the 
matchability  of  the  contributions. 

(ii)  If  distribution  arrording  to  the 
allocation  formula  extinRuishes  the 
debts  of  one  or  more  participants  or  if 
distribution  under  the  formula  results  in 
a  violation  of  the  contribution  limits  of 
11  CFR  110.1(b).  the  fundraising 
representative  may  reallocate  the 
surplus  funds.  CandidHtes  seeking  tn 
extinguish  outstanding  dfhts  shall  not 
reallocate  in  reliance  on  the  receipt  of 
matching  funds  to  pay  the  remainder  of 
their  debts:  rather,  all  funds  to  which  a 
participant  is  entitled  under  the 
allocation  formula  shall  be  deemed 
funds  available  to  pay  the  candidate's 
outstanding  campaign  obligations  as 
provided  in  11  CFR  9034.5(c). 

(iii)  Reallocation  shall  be  based  up>on 
the  remaining  participants" 
proportionate  shares  under  the 
allocation  formula.  If  reallocation  results 
in  a  violation  of  a  contributor's  limit 
under  11  CFR  110.1.  the  fundraising 
representative  shall  return  to  the 
contributor  the  amount  of  the 
contribution  that  exceeds  the  limit. 

(iv)  Earmarked  contributions  which 
exceed  the  contributor's  limit  to  the 
designated  participant  under  11  CFR 
Part  110  may  not  be  reallocated  by  the 
fundraising  representative  without  the 
written  permission  of  the  contributor.  A 
written  instrument  made  payable  to  one 
of  the  participants  shall  be  considered 
an  earmarked  contnbution  unless  a 
written  statement  by  the  contributor 
indicates  that  it  is  intended  for  inclusion 
in  the  general  proceeds  of  the 
fundraising  activity. 

(8)  Allocation  of  expenses  and 
distribution  of  net  proceeds,  (i)  If 
participating  committees  are  not 
affiliated  as  defined  in  11  CFR  110.3 
prior  to  the  joint  fundraising  activity  and 
are  not  committees  of  the  same  political 
party: 

(A)  After  gross  contributions  are 
allocated  among  the  participants  under 
11  CFR  9034.8(c)(7),  the  fundraising 
representative  shall  calculate  each 
participant's  share  of  expenses  based  on 
the  percentage  of  the  total  receipts  each 
participant  had  been  allocated.  To 
calculate  each  participant's  net 
proceeds,  the  fundraising  representative 
shall  subtract  the  participant's  share  of 
expenses  from  the  amount  that  ■ 
participant  has  been  allocated  from 
gross  proceeds. 

(B)  A  participant  may  only  pay 
expenses  on  behalf  of  another 
participant  subject  to  the  contribution 
hmitsofll  CFR  Part  110. 

(C)  The  expenses  from  a  series  of 
fundraising  events  or  activities  shall  be 


allocated  among  the  participants  on  a 
per-evenf  basis  regardless  of  whether 
the  participants  change  or  remam  the 
same  throughout  the  series. 

(ii)  If  participating  committees  are 
affihated  as  defined  in  11  CFR  110.3 
prior  to  the  joint  fundraising  activity  or 
if  participants  are  party  committees  of 
the  same  political  party,  expenses  need 
not  be  allocated  among  those 
participants.  Payment  of  such  expenses 
by  an  unregistered  committee  or 
organization  on  behalf  of  an  affiliated 
political  committee  may  cause  the 
unregistered  organization  to  become  a 
political  committee. 

(iii)  Payment  of  expenses  may  be 
made  from  gross  proceeds  by  the 
fundraising  representative. 

(9)  Reporting  of  receipts  and 
disbursements — (i)  Reporting  receipts. 
(A)  The  fundraising  representative  shall 
report  all  funds  received  in  the  reporting 
period  in  which  they  are  received.  Each 
Schedule  A  filed  by  the  fundraising 
representative  under  this  section  shall 
clearly  indicate  that  the  contributions 
reported  on  that  schedule  represent  joint 
fundraising  proceeds. 

(B)  After  distribution  of  net  proceeds, 
each  participating  political  committee 
shall  report  its  share  of  net  proceeds 
received  as  a  transfer-in  from  the 
fundraising  representative.  Each 
participating  political  committee  shall 
also  file  a  memo  Schedule  A  itemizing 
its  share  of  gross  receipts  as 
contributions  from  original  contributors 
to  the  extent  required  under  11  CFR 
104.3(a). 

(ii)  Reporting  disbursements.  The 
fundraising  representative  shall  report 
all  disbursements  in  the  reporting  period 
in  which  they  are  made  Each 
participant  shall  report  in  a  memo 
schedule  B  his  or  her  total  allocated 
share  of  these  disbursements  in  the 
same  reporting  period  in  whu^h  net 
proceeds  are  distributed  and  reported 
and  include  the  amount  on  page  4  of 
Form  3-P,  under  "Expenditures  Subject 
to  Limit." 

;  9034.9    Sal«  of  assets  acquired  for 
fundraising  purposes. 

(a)  General.  A  candidate  may  sell 
assets  donated  to  the  campaign  or 
otherwise  acquired  for  fundraising 
purposes  (See  11  CFR  9034.5(b)(2)). 
subject  to  the  limitations  and 
prohibitions  of  Title  2.  United  States 
Code  and  11  CFR  Parts  110  and  114. 

(b)  Sale  after  end  of  matching 
payment  period.  A  candidate  whose 
outstanding  debts  exceed  his  or  her  cash 
on  hand  after  the  end  of  the  matching 
payment  period  as  determined  under  11 
CFR  9032.6  may  dispose  of  assets 


acquired  for  fundraising  purposes  in  a 
sale  to  a  wholesaler  or  other 
intermediary  who  will  in  turn  sell  such 
assets  to  the  public,  provided  that  the 
sale  to  the  wholesaler  or  intermediary  is 
an  arms-length  transaction.  Sales  made 
under  this  subsection  will  not  be  subject 
to  the  limitations  and  prohibitions  of 
Title  2,  United  States  Code  and  11  CFR 
Parts  110  and  114. 

PART  9035— EXPENDITURE 
LIMITATIONS 

8«NL 


i.l     CampaiRn  expenditurp  limitsHon. 
9885.2    Limitation  on  expenditures  from 
personal  or  family  funds. 
Authorily:  26  U  S  C  9035  and  9039(b). 

§  9035.  t     Campaign  expenditure  limitation. 

(a)(1)  No  candidate  or  his  or  her 
authorized  committee(s)  shall  knowingly 
incur  expenditures  in  connection  with 
the  candidate's  campaign  for 
nomination,  which  expenditures,  in  the 
aggregate,  exceed  $10,000,000  (as 
adjusted  under  2  U.S.C.  441a(c)),  except 
that  the  aggregate  expenditures  by  a 
candidate  in  any  one  State  shall  not 
exceed  the  greater  of:  16  cents  (as 
adjusted  under  2  U.S.C.  441a(c]) 
multiplied  by  the  voting  age  population 
of  the  State  (as  certified  under  2  U.S.C. 
441a(e));  or  $200,000  (as  adjusted  under  2 
U.S.C.  441a(c)). 

(2)  The  Commission  will  calculate  the 
amount  of  expenditures  attributable  to 
the  overall  expenditure  limit  or  to  a 
particular  state  using  the  full  amounts 
originally  charged  for  goods  and 
services  rendered  to  the  committee  and 
not  the  amounts  for  which  such 
obligations  were  settled  and  paid, 
unless  the  committee  can  demonstrate 
that  the  lower  amount  paid  reflects  a 
reasonable  settlement  of  a  bona  fide 
dispute  with  the  creditor. 

(b)  Each  candidate  receiving  or 
expecting  to  receive  matching  funds 
under  this  subchapter  shall  also  allocate 
his  or  her  expenditures  in  accordance 
with  the  provisions  of  11  CFR  106  2. 

(c)  A  candidate  may  exclude  from  the 
overall  expenditure  limitation  of  11  CFR 
9035  1  an  amount  equal  to  10%  of 
salaries  and  overhead  expenditures  of 
his  or  her  national  campaign 
headquarters  and  state  offices  as  an 
exempt  legal  and  accounting  compliance 
cost  under  11  CFR  100.8(b)(15)  For 
purposes  of  this  section  overhead 
expenditures  include,  but  are  not  limited 
to  rent,  utilities,  office  equipment, 
furniture,  supplies,  and  telephone  base 
service  charges.  An  additional  amount 
of  10^  of  such  salaries  and  overhead 
expenditures  may  be  excluded  from  the 
overall  expenditure  limitation  of  11  CFR 
9035,1  as  exempt  fundraising 


expenditures  but  this  exemption  shall 
not  apply  within  28  days  of  the  primary 
election  as  spedfied  in  11  CFR 
n0.8(c)(2).  Any  amount  excluded  for 
fundraising  expenditures  shall  be 
applied  against  the  fundraising 
expenditure  limitation  under  11  CFR 
100,8(bK21).  If  the  candidate  wishes  to 
claim  a  larger  compliance  or  fundraising 
exemption  for  any  person,  the  candidate 
shall  establish  allocation  percentages 
for  each  individual  who  spends  all  or  a 
portion  of  his  or  her  time  to  perform 
duties  which  are  considered  compliance 
or  fundraising.  The  candidate  shall  keep 
detailed  records  to  support  the 
derivation  of  each  percentage.  Such 
records  shall  indicate  which  duties  are 
considered  compliance  or  fundraising 
and  the  percentage  of  time  each  person 
spends  on  such  activity.  Alternatively, 
the  Commission's  Financial  Control  and 
Compliance  Manual  for  Presidential 
Primary  Candidates  contains  some  other 
accepted  allocation  methods  for 
calculating  a  compliance  or  fundraising 
exemption. 

(1)  Exempt  comphance  costs  are  those 
legal  and  accounting  costs  incurred 
solelv  to  ensure  compliance  with  26 
U.S.C.  9031  et  seq..  2  U.S.C.  431  e!  seq.. 
and  11  CFR  Chapter  I,  including  the 
costs  of  preparing  matching  fund 
submissions.  The  costs  of  preparing 
matching  fund  submissions  shall  be 
limited  to  those  functions  not  required 
for  general  contribution  processing  and 
shall  include  the  costs  associated  with: 
Generating  the  matching  fund 
submission  list  and  the  matching  fund 
computer  tape  for  each  submission, 
edits  of  the  contributor  data  base  that 
are  related  to  preparing  a  matching  fund 
submission,  making  photocopies  of 
contributor  checks,  and  seeking 
additional  documentation  from 
contributors  for  matching  purposes.  The 
costs  associated  with  general 
contribution  processing  shall  include 
those  normally  performed  for 
fundraising  purposes,  or  for  compliance 
with  the  recordkeeping  and  reporting 
requirements  of  11  CFR  Part  100  et  seq., 
such  as  data  entry,  batching 
contributions  for  deposit,  and 
preparation  of  FEC  reports. 

(2)  Exempt  fundraising  expenses  are 
those  expenses  associated  with  the 
solicitation  of  contributions.  They 
include  printing  and  postage  for 
solicitations,  air  time  for  fundraising 
advertisements  and  the  cost  of  meals 
and  beverages  for  fundraising  receptions 
or  dinners. 

(d)  The  expenditure  limitations  of  11 
CFR  9035.1  shall  not  apply  to  a 
candidate  who  does  not  receive 
matching  funds  at  any  time  during  the 
matching  payment  period. 


§  9035.2    LimWattow  on  expenditures  from 
personal  or  t»Tiity  funds. 

(a)(1)  No  candidate  who  has  accepted 
matching  funds  shall  knowingly  make 
expenditures  from  his  or  her  personal 
funds,  or  funds  of  his  or  her  immediate 
family,  in  connection  with  his  or  her 
campaign  for  nomination  for  election  to 
the  office  of  President  which  exceed 
550,000.  in  the  aggregate.  This  section 
shall  not  operate  to  prohibit  any 
member  of  the  candidate's  immediate 
family  from  contributing  his  or  her 
personal  funds  to  the  candidate,  subject 
to  the  limitations  of  11  CFR  Part  110.  The 
provisions  of  this  section  also  shall  not 
limit  the  candidate's  liability  for,  nor  the 
candidate's  ability  to  pay,  any 
repayments  required  under  11  CFR  Part 
9038.  If  the  candidate  or  his  or  her 
committee  knowingly  incurs 
expenditures  in  excess  of  the  limitations 
of  11  CFR  110.8(a),  the  Commission  may 
seek  civil  penalties  under  11  CFR  Part 
111  in  addition  to  any  repayment 
determinations  made  on  the  basis  of 
such  excessive  expenditures. 

(2)  Expenditures  made  using  a  credit 
card  for  which  the  candidate  is  jointly  or 
solely  liable  will  count  against  the  limits 
of  this  section  to  the  extent  that  the  full 
amount  due,  including  any  finance 
charge,  is  not  paid  by  the  committee 
within  60  days  after  the  closing  date  of 
the  billing  statement  on  which  the 
chargefl  first  appear.  For  purposes  of  this 
section,  the  "closing  date"  shall  be  the 
date  indicated  on  the  billing  statement 
which  serves  as  the  cutoff  date  for 
determining  which  charges  are  included 
OP  that  billing  statement. 

(b)  For  purposes  of  this  section,  the 
term  "immediate  family"  means  a 
candidate,  spouse,  and  any  child, 
parent,  grandparent,  brother,  half- 
brother,  sister,  or  half-sister  of  the 
candidate,  and  the  spouses  of  such 
persons. 

(c)  For  purposes  of  this  section, 
"personal  funds"  has  the  same  meaning 
as  specified  in  11  CFR  110.10. 

PART  9036— REVIEW  OF  SUBMISSION 
AND  CERTIFICATION  OF  PAYMENTS 
BY  COMMISSION 

Sec 

9038.1  Threshold  submission. 

9036.2  Additional  submissions  for  matching 
fund  payments. 

9036.3  Submission  errors  and  insufficient 
documentation. 

9036.4  Commission  review  of  submissions. 

9036.5  Resubmissions. 

9036.6  Continuation  of  certification. 
Authority:  26  U.S.C.  9036  and  9039(b). 
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§9036.1    Threshold  submission. 

(a)  Time  for  submission  of  threshold 
submission.  At  any  time  after  January  1 
of  the  year  immediately  preceding  the 
Presidential  election  year,  the  candidate 
may  submit  a  threshold  submission  for 
matching  fund  payments  in  accordance 
with  the  format  for  such  submissions  set 
forth  in  11  CFR  9036.1(b).  The  candidate 
may  submit  the  threshold  submission 
simultaneously  with  or  subsequent  to 
his  or  her  submission  of  the  candidate 
agreement  and  certifications  required  by 
11  CFR  9033.1  and  9033.2. 

(b)  Formal  for  threshold  submission. 
(1)  For  each  State  in  which  the 
candidate  certifies  that  he  or  she  has 
met  the  requirements  of  the 
certifications  in  11  CPTl  9033.2(b).  the 
candidate  shall  submit  an  alphabetical 
list  of  contributors  showing: 

(i)  Each  contributor's  fuU  name  and 
residential  address: 

(ii)  The  occupation  and  name  of 
employer  for  individuals  whose 
aggregate  contributions  exceed  $200  in 
the  calendar  year 

(iii)  The  date  of  deposit  of  each 
contribution  into  the  designated 
campaign  depository; 

(iv)  The  full  dollar  amount  of  each 
contribution  submitted  for  matching 
purposes: 

(v)  The  matchable  portion  of  each 
contribution  submitted  for  matching 
purposes; 

(vi)  The  aggregate  amount  of  all 
matchable  contributions  from  that 
contributor  submitted  for  matching 
purposes: 

(vii)  A  notation  indicating  which 
contributions  were  received  as  a  result 
of  joint  fundraising  activities. 

(2)  The  candidate  shall  submit  a  full- 
size  photocopy  of  each  check  or  written 
instrument  and  of  supporting 
documentation  in  accordance  with  11 
CFR  9034.2  for  each  contribution  that  the 
candidate  submits  to  establish  eligibility 
for  matching  funds.  For  purposes  of  the 
threshold  submission,  the  photocopies 
shall  be  segregated  alphabetically  by 
contributor  within  each  State,  and  shall 
be  accompanied  by  and  referenced  to 
copies  of  the  relevant  deposit  slips. 

(3)  The  candidate  shall  submit  bank 
documentation,  such  as  bank-validated 
deposit  slips  or  unvalidated  deposit 
slips  accompanied  by  the  relevant  bank 
statements,  which  indicate  that  the 
contributions  submitted  were  deposited 
into  a  designated  campaign  depository. 

(4)  For  each  State  in  which  the 
candidate  certifies  that  he  or  she  has 
met  the  requirements  to  establish 
eligibility,  the  candidate  shall  submit  a 
listing,  alphabetically  by  contributor,  of 
all  checks  returned  by  the  bank  to  date 
as  unpaid  (e.g.,  stop  payments,  non- 


sufficient  funds)  regardless  of  whether 
the  contribution  was  submitted  for 
matching.  This  listing  shall  be 
accompanied  by  a  full-size  photocopy  of 
each  unpaid  check,  and  copies  of  the 
associated  debit  memo  and  bank 
statement. 

(5)  The  candidate  shall  submit  all 
contributions  in  accordance  with  the 
Federal  Election  Commission's 
Guideline  for  Presentation  in  Good 
Order. 

(6)  Contributions  that  are  not 
submitted  in  compliance  with  this 
section  shall  not  count  toward  the 
threshold  amount. 

(c)  Threshold  certification  by 
commission.  (1)  After  the  Commission 
has  determined  under  11  CFR  9033.4  that 
the  candidate  has  satisfied  the  eligibility 
and  certification  requirements  of  11  CFR 
9033.1  and  9033.2.  the  Commission  will 
notify  the  candidate  in  writing  that  the 
candidate  is  eligible  to  receive  primary 
matching  fund  payments  as  provided  in 
11  CFR  Part  9034. 

(2)  If  the  Commission  makes  a 
determination  of  a  candidate's  eligibility 
under  11  CFR  9036.1(a)  in  a  Presidential 
election  year,  the  Commission  shall 
certify  to  the  Secretary,  within  10 
calendar  days  after  the  Commission  has 
made  its  determination,  the  amount  to 
which  the  candidate  is  entitled. 

(3)  If  the  Commission  makes  a 
determination  of  a  candidate's  eligibility 
under  11  CFR  9036.1(a)  in  the  year 
preceding  the  Presidential  election  year, 
the  Commission  will  notify  the 
candidate  that  he  or  she  is  eligible  to 
receive  matching  fund  payments; 
however,  the  Commission's 
determination  will  not  result  in  a 
payment  of  funds  to  the  candidate  until 
after  January  1  of  the  Presidential 
election  year. 

§  9036  2     Additional  submissions  for 
matching  fund  payn>«nts. 

(a)  Time  for  submission  of  additional 
submissions.  The  candidate  may  submit 
additional  submissions  for  payments  to 
the  Commission  on  dates  to  be 
determined  and  published  by  the 
Commission. 

(b)  Format  for  additional  submissions. 
The  candidate  may  obtain  additional 
matching  fund  payments  subsequent  to 
the  Commission's  threshold  certification 
and  payment  of  primary  matching  funds 
to  the  candidate  by  filing  an  additional 
submission  for  payment.  All  additional 
submissions  for  payments  filed  by  the 
candidate  shall  be  made  in  accordance 
with  the  Federal  Election  Commission's 
Guideline  for  Presentation  in  Good 
Order. 

(1)  The  first  submission  for  matching 
funds  following  the  candidate's 


threshold  submission  shall  contain  all 
the  matchable  contributions  included  in 
the  threshold  submission  and  any 
additional  contributions  to  be  submitted 
for  matching  in  that  submission.  This 
submission  shall  contam  all  the 
information  required  for  the  threshold 
submission  except  that: 

(i)  The  candidate  is  not  required  to 
resubmit  the  candidate  agreement  and 
certifications  of  11  CFR  9033.1  and 
9033.2; 

(ii)  The  candidate  is  required  to 
submit  an  alphabetical  list  of 
contributors,  but  not  segregated  by  State 
as  required  in  the  threshold  submission; 

(iii)  The  candidate  is  required  to 
submit  a  listing,  alphabetical  by 
contributor,  of  all  checks  returned 
unpaid,  but  not  segregated  by  State  as 
required  in  the  threshold  submission; 
(iv)  The  occupation  and  employer's 
name  need  not  be  disclosed  on  the 
contributor  list  for  individuals  whose 
aggregate  contributions  exceed  $200  in 
the  calendar  year,  but  such  information 
is  subject  to  the  recordkeeping  and 
reporting  requirements  of  2  U.S.C.  432 
(c)(3).  434(b)(3)(A)  and  11  CFR 
102.9(a)(2).  104.3(a)(4)(i):  and 

(v)  The  photocopies  of  each  check  or 
written  instrument  and  of  supporting 
documentation  shall  either  be 
alphabetized  and  referenced  to  copies  of 
the  relevant  deposit  slip,  but  not 
segregated  by  State  as  required  in  the 
threshold  submission:  or  such 
photocopies  may  be  batched  in  deposits 
of  50  contributions  or  less  and  cross- 
referenced  by  deposit  number  and 
sequence  number  within  each  deposit  on 
the  contributor  list. 

(2)  Following  the  first  submission 
under  11  CFR  9036.2(b)(1).  candidates 
may  request  additional  matching  funds 
on  dates  prescribed  by  the  Commission 
by  making  a  letter  request  in  lieu  of 
making  a  full  submission  as  required 
under  11  CFR  9036.2(b)(1).  however, 
letter  requests  may  not  be  submitted 
after  the  candidate's  date  of  ineligibility. 
Letter  requests  shall  state  an  amount  of 
matchable  contributions  not  previously 
submitted  for  matching  and  shall 
provide  bank  documentation,  such  aa 
bank-validated  deposit  slips  or 
unvalidated  doposit  slips  accompanied 
by  the  relevant  bank  statement, 
demonstrating  that  the  committee  has 
received  the  funds  for  which  matching 
payments  are  requested.  The  amount 
requested  for  matching  may  include 
contributions  received  up  to  the  last 
business  day  preceding  the  date  of  the 
request.  On  the  next  submission  date  as 
designated  for  that  committee  after  a 
letter  request  has  been  made,  the 
committee  shall  submit  the 
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documentation  required  under  11  CFR 
9036.2(b)(1)  for  all  contnbutions 
included  in  the  letter  request,  as  well  as 
any  contnbutions  submitted  for 
matching  in  that  full  submission.  A 
committee  may  not  submit  two 
consecutive  letter  requests,  but  the 
committee  may  choose  to  make  a  full 
regular  submission  on  a  date  designated 
by  the  Commission  as  a  letter  request 
date  for  that  committee. 

(c)  Certification  of  additional 
payments  by  Commission.  (l)(i)  When  a 
candidate  who  is  eligible  under  11  CFR 
9033.4  submits  an  additional  submission 
for  payment  in  the  Presidential  election 
year,  the  Commission  may  certify  to  the 
Secretary  within  5  business  days  after 
the  Commission's  receipt  of  information 
submitted  by  the  candidate  under  11 
CFR  9036.2(a),  an  amount  based  on  the 
holdback  procedure  described  in  the 
Federal  Election  Commission's 
Guideline  for  F>resentation  in  Good 
Order.  If  the  candidate  makes  a  letter 
request,  the  Commission  may  certify  to 
the  Secretary  an  amount  which  is  less 
than  that  requested  based  upon  the  ratio 
of  verified  matchable  contributions  to 
total  deposits  for  that  committee  in  the 
committee's  last  regular  submission. 

(ii)  The  Commission  will  certify  to  the 
Secretary  any  additional  amount  to 
which  the  eligible  candidate  is  entitled, 
if  any,  within  20  business  days  after  the 
Commission's  receipt  of  information 
submitted  by  the  candidate  under  11 
CFR  9036.2(a),  unless  the  projected 
dollar  value  of  the  nonmatchable 
contributions  contained  in  the 
submission  exceeds  10%  of  the  amount 
requested.  In  the  latter  case,  the 
Commission  will  certify  any  additional 
amount  within  25  business  days.  See  11 
CFR  9036.4  for  Commission  procedures 
for  certification  of  additional  payments. 

(2)  After  a  candidate's  date  of 
ineligibility,  the  Commission  will  certify 
to  the  Secretary,  within  20  business 
days  after  receipt  of  a  submission  by  the 
candidate  under  11  CFR  9036.2(a).  an 
amount  to  which  the  ineligible  candidate 
is  entitled  in  accordance  with  11  CFR 
9034.1(b).  unless  the  projected  dollar 
value  of  the  nonmatchable  contributions 
contained  in  the  submission  exceeds 
10%  of  the  amount  requested.  In  the 
latter  case,  the  Commission  will  certify 
any  amount  to  which  the  ineligible 
candidate  is  entitled  within  25  business 
days. 

(d)  Additional  submissions  submitted 
in  non-Presidential  election  year  The 
candidate  may  submit  additional 
contributions  for  review  during  the  year 
preceding  the  Presidential  election  yean 
however,  the  amount  of  each  submission 
made  during  this  period  must  exceed 
$50,000.  Additional  submissions  filed  by 


a  candidate  in  a  non-Presidential 
election  year  will  not  result  in  payment 
of  matching  funds  to  the  candidate  until 
after  January  1  of  the  Presidential 
election  year. 

§  9036.3    Submisston  •rrora  and 
Insufficient  documentation. 

Contributions  which  are  otherwise 
matchable  may  be  rejected  for  matching 
purposes  because  of  submission  errors 
or  insufficient  supporting 
documentation.  Contributions,  other 
than  those  defined  in  11  CFR  9034.3  or  m 
the  form  of  money  orders,  cashier's 
checks,  or  similar  negotiable 
instruments,  may  become  matchable  if 
there  is  a  proper  resubmission  in 
accordance  with  11  CFR  9036.5  and 
9036.6.  Insufficient  documentation  or 
submission  errors  include  but  are  not 
limited  to; 

(a)  Discrepancies  in  the  written 
instrument,  such  as: 

(1)  Instruments  drawn  on  other  than 
personal  accounts  of  contributors  and 
not  signed  by  the  contributing 
individual: 

(2)  Signature  discrepancies;  and 

(3)  Lack  of  the  contributor's  signature, 
the  amount  or  date  of  the  contribution, 
or  the  listing  of  the  committee  or 
candidate  as  payee. 

(b)  Discrepancies  between  listed 
contributions  and  the  written  instrument 
or  supporting  documentation,  such  as: 

(1)  The  listed  amount  requested  for 
matching  exceeds  the  amount  contained 
on  the  written  instrument; 

(2)  A  written  instrument  has  not  been 
submitted  to  support  a  listed 
contribution; 

(3)  The  submitted  written  instrument 
cannot  be  associated  either  by 
accountholder  identification  or  signature 
with  the  listed  contributor  or 

(4)  A  discrepancy  between  the  listed 
contribution  and  the  supporting  bank 
documentation  or  the  bank 
documentation  is  omitted. 

(c)  Discrepancies  within  or  between 
contributor  lists  submitted,  such  as: 

(1)  The  address  of  the  contributor  is 
omitted  or  incomplete  or  the 
contributor's  name  is  alphabetized 
incorrectly,  or  more  than  one  contributor 
is  listed  per  item; 

(2)  A  discrepancy  in  aggregation 
within  or  between  submissions  which 
results  in  a  request  that  more  than  $250 
be  matched  for  that  contributor,  or  a 
listing  of  a  contributor  more  than  once 
within  the  same  submission:  or 

(3)  A  written  instrument  has  been 
previously  submitted  and  matched  in 
full  or  is  listed  twice  in  the  same 
submission. 

(d)  The  omission  of  information, 
supporting  statements,  or 


documentation  required  by  11  CFR 

9034.2. 

§  9036.4    Corrwntssion  review  of 
sut>nusBions. 

(a)  Non-acceptance  of  submission  for 
review  of  motchability.  The  Commission 
will  make  an  initial  review  of  each 
submission  made  under  11  CFR  Part 
9036  to  determine  if  it  substantially 
meets  the  format  requirements  of  11  CFR 
9036.1(b)  and  9036.2(b)  and  the  Federal 
Election  Commission's  Guideline  for 
Presentation  in  Good  Order.  If  the 
Commission  determines  that  a 
submission  does  not  substantially  meet 
these  requirements,  it  will  not  review 
the  matchability  of  the  contributions 
contained  therein.  In  such  a  case,  the 
Commission  will  return  the  submission 
to  the  candidate  and  request  that  it  be 
corrected  in  accordance  with  the  format 
requirements  If  the  candidate  makes  a 
corrected  submission  within  3  business 
days  after  the  Commission's  return  of 
the  original,  the  Commission  will  review 
the  corrected  submission  prior  to  the 
next  regularly-scheduled  submission 
date.  Corrected  submissions  made  after 
this  three  day  period  will  be  reviewed 
subsequent  to  the  next  regularly- 
scheduled  submission  date. 

(b)  Acceptance  of  submission  for 
review  of  matchability.  If  the 
Commission  determines  that  a 
submission  made  under  11  CFR  Part 
9036  satisfies  the  format  requirements  of 
11  CFR  9036.1(b)  and  9036.2(b)  and  the 
Federal  Election  Commission's 
Guideline  for  Presentation  in  Good 
Order,  it  will  review  the  matchability  of 
the  contributions  contained  therein.  The 
Commission,  in  conducting  its  review, 
may  utilize  statistical  samphng 
techniques.  Based  on  the  results  of  its 
review,  the  Commission  may  calculate  a 
matchable  amount  for  the  submission 
which  is  less  than  the  amount  requested 
by  the  candidate.  If  the  Commission 
certifies  for  payment  to  the  Secretary  an 
amount  that  is  less  than  the  amount 
requested  by  the  candidate  in  a 
particular  submission,  or  reduces  the 
amount  of  a  subsequent  certification  to 
the  Secretary  by  adjusting  a  previous 
certification  made  under  11  CFR 
9036.2(c)(1),  the  Commission  will  notify 
the  candidate  in  writing  of  the  following: 

(1)  The  amount  of  the  difference 
between  the  amount  requested  and  the 
amount  to  be  certified  by  the 
Commission; 

(2)  The  amount  of  each  contribution 
and  the  corresponding  contributor's 
name  for  each  contribution  that  the 
Commission  has  rejected  as 
nonmatchable  and  the  reason  that  it  is 
not  matchable;  or  if  statistical  sampling 
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is  used,  the  estimated  amount  of 
contributions  by  type  and  the  reason  for 
rejection; 

(3)  The  amount  of  contributions  that 
have  been  determined  to  be  matchable 
and  that  the  Commission  will  certify  to 
the  Secretary  for  payment;  and 

(4)  A  statement  that  the  candidate 
may  supply  the  Commission  with 
additional  documentation  or  other 
information  in  the  resubmission  of  any 
rejected  contribution  under  11  CFR 
9036.5  in  order  to  show  that  a  rejected 
contribution  is  matchable  under  11  CFR 
9034.2. 

(c)  Adjustment  of  amount  to  be 
certified  by  Commission.  The  candidate 
shall  notify  the  Commission  as  soon  as 
possible  if  the  candidate  or  the 
candidate's  authorized  committee(s)  has 
knowledge  that  a  contribution  submitted 
for  matching  does  not  qualify  under  11 
CFR  9034.2  as  a  matchable  contribution, 
such  as  a  check  relumed  to  the 
committee  for  insufficient  funds  or  a 
contribution  that  has  been  refunded,  so 
that  the  Commission  may  properly 
adjust  the  amount  to  be  certified  for 
payment. 

(d)  Commission  audit  of  submissions. 
The  Commission  may  determine,  for  the 
reasons  stated  in  11  CFR  Part  9039.  that 
an  audit  and  examination  of 
contributions  submitted  for  matching 
payment  is  warranted.  The  audit  and 
examination  shall  be  conducted  in 
accordance  with  the  procedures  of  11 
CFR  Part  9039. 

§  9036.5    Resubmissions. 

(d)  Alternative  resubmission  methods. 
Upon  receipt  of  the  Commission's  notice 
of  the  results  of  the  submission  review 
pursuant  to  11  CFR  9036.4(b),  a 
candidate  may  choose  to: 

(1)  Resubmit  the  entire  submission;  or 

(2)  Make  a  written  request  for  the 
identification  of  the  specific 
contributions  that  were  rejected  for 
matching,  and  resubmit  those  specific 
contributions. 

(b)  Time  for  presentation  of 
resubmissions.  If  the  candidate  chooses 
to  resubmit  any  contributions  under  11 
CFR  9036.5(a),  the  contributions  shall  be 
resubmitted  on  dates  to  be  determined 
and  published  by  the  Commission.  The 
candidate  may  not  make  any 
resubmissions  later  than  the  first 
Tuesday  in  September  of  the  year 
following  the  Presidi^ial  election  year. 

(c)  Format  for  resubmissions.  All 
resubmissions  filed  by  the  candidate 
shall  be  made  in  accordance  with  the 
Federal  Election  Commission's 
Guideline  for  Presentation  in  Good 
Order.  In  making  a  presentation  of 
resubmitted  contributions,  the  candidate 
shall  follow  the  format  requirements  as 


specified  in  11  CFR  9036.2(b)(1).  except 
that: 

(1)  The  candidate  need  not  provide 
photocopies  of  written  instruments, 
supporting  documentation  and  bank 
documentation  unless  it  is  necessary  to 
supplement  the  original  documentation. 

(2)  Each  resubmitted  contribution 
shall  be  referenced  to  the  submission  in 
which  it  was  first  presented. 

(3)  Each  list  of  resubmitted 
contributions  shall  reflect  the  aggregate 
amount  of  contributions  submitted  for 
matching  from  each  contributor  as  of  the 
date  of  the  original  submission. 

(4)  Each  list  of  resubmitted 
contributions  shall  reflect  the  aggregate 
amount  of  contributions  submitted  for 
matching  from  each  contributor  as  of  the 
date  of  the  resubmission. 

(5)  Each  list  of  resubmitted 
contributions  shall  only  contain 
contributions  previously  submitted  for 
matching  and  no  new  or  additional 
contributions. 

(6)  Each  resubmission  shall  be 
accompanied  by  a  statement  that  the 
candidate  has  corrected  his  or  her 
contributor  records  (including  the  data 
base  for  those  candidates  maintaining 
their  contributor  list  on  computer). 

(d)  Certification  of  resubmitted 
contributions.  Contributions  that  the 
Commission  determines  to  be  matchable 
will  be  certified  to  the  Secretary  within 
15  business  days.  If  the  candidate 
chooses  to  request  the  specific 
contributions  rejected  for  matching 
pursuant  to  11  CFR  9036.5(a)(2).  the 
amount  certified  shall  equal  only  the 
matchable  amount  of  the  particular 
contribution  that  meets  the  standards  on 
resubmission,  rather  than  the  amount 
projected  as  being  nonmatchable  based 
on  that  contribution  due  to  the  sampling 
techniques  used  in  reviewing  the 
original  submission. 

(e)  Initial  determinations.  If  the 
candidate  resubmits  a  contribution  for 
matching  and  the  Commission 
determines  that  the  rejected 
contribution  is  still  nonmatchable,  the 
Commission  will  notify  the  candidate  in 
writing  of  its  determination.  The 
Commission  will  advise  the  candidate  of 
the  legal  and  factual  reasons  for  its 
determination  and  of  the  evidence  on 
which  that  determination  is  based.  The 
candidate  may  submit  written  legal  or 
factual  materials  to  demonstrate  that  the 
contribution  is  matchable  within"30 
calendar  days  after  service  of  the 
Commission's  notice.  Such  materials 
may  be  submitted  by  counsel  if  the 
candidate  so  desires. 

(f)  Final  determinations.  The 
Commission  will  consider  any  written 
legal  or  factual  materials  timely 
submitted  by  the  candidate  in  making  its 


final  determination.  A  final 
determination  by  the  Commission  that  a 
contribution  is  rtot  matchable  will  be 
accompanied  by  a  written  statement  of 
reasons  for  the  Commission's  action. 
This  statement  will  explain  the  reasons 
underlying  the  Commission's 
determination  and  will  summarize  the 
results  of  any  investigation  upon  which 
the  determination  is  based. 

S  9036.6    Continuation  of  certification. 

Candidates  who  have  received 
matching  funds  and  who  are  eligible  to 
continue  to  receive  such  funds  may 
continue  to  submit  additional 
submissions  for  payment  to  the 
Commission  on  dates  specified  in  the 
Federal  Election  Commission's 
Guideline  for  l^resentation  in  Good 
Order.  The  Commission  will  notify  each 
candidate  of  the  last  dale  on  which 
contributions  may  be  submitted  for  the 
first  lime  for  matching  in  the  year 
following  the  election.  The  last  date  for 
first-time  submissions  will  be  either  the 
last  Monday  in  February  or  the  second 
Monday  in  March  of  the  year  following 
the  election,  depending  on  the 
submission  schedule  the  Commission 
has  designated  for  the  candidate.  No 
contribution  will  be  matched  if  il  is 
submitted  after  the  last  submission  date 
designated  for  that  candidate,  regardless 
of  the  dale  the  contribution  was 
deposited. 

PART  9037-PAYMENTS 

Sec 

9037.1  Payments  of  Presidential  primary 
matching  funds. 

9037.2  Equitable  distribution  of  funds. 

9037.3  Deposits  of  Presidential  primary 
matching  funds. 

Authority:  28  U  S  C.  9037  and  9039(b). 

§  9037.1     Payments  of  Presidential  primary 
matching  furxjs. 

Upon  receipt  of  a  written  certification 
from  the  Commission,  but  not  before  the 
beginning  of  the  matching  payment 
period,  the  Secretary  will  promptly 
transfer  the  amount  certified  from  the 
matching  payment  account  to  the 
candidate. 

§  9037.2     Equitable  distribution  of  funds. 

In  making  such  transfers  to 
candidates  of  the  same  political  party, 
the  Secretary  will  seek  to  achieve  an 
equitable  distribution  of  funds  available 
in  the  matching  payment  account,  and 
the  Secretary  will  take  into  account,  in 
seeking  to  achieve  an  equitable 
distribution  of  funds  available  in  ihe 
matching  payment  account,  the 
sequence  in  which  such  certifications 
are  received. 
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5  9037.3    Deposits  of  Presidential  primary 
matchir>g  funds. 

Upon  receipt  of  any  matching  funds, 
the  candidate  shall  deposit  the  full 
amount  received  into  a  checking 
account  maintained  by  the  candidate's 
principal  campaign  committee  in  the 
depository  designated  by  the  candidate. 

PART  9038— EXAMINATIONS  AND 
AUDITS 

Sec. 

9038.1  Audit 

9038.2  Repayments. 

9038.3  Liquidation  of  obligations: 
repayment. 

9038.4  Extensions  of  time. 

9038.5  Petitions  for  rehearing;  stays  of 
repayment  determinations. 

9038.6  Stale-dated  committee  checks. 
Authority:  26  U.S.C.  9038  and  9039(b). 

§9038.1     Audit 

(a)  General.  (1)  The  Commission  will 
conduct  an  audit  of  the  qualified 
campaign  expenses  of  every  candidate 
and  his  or  her  authorized  committee(s) 
who  received  F¥esidential  primary 
matching  funds.  The  audit  may  be 
conducted  at  any  time  after  the  date  of 
the  candidate's  ineligibility. 

(2)  In  addition,  the  Commission  may 
conduct  other  examinations  and  audits 
from  time  to  time  as  it  deems  necessary 
to  carry  out  the  provisions  of  this 
subchapter. 

(3)  Information  obtained  pursuant  to 
any  audit  and  examination  conducted 
under  11  CFR  9C38.1(a)  fl)  and  (2)  may 
be  used  by  the  Commission  as  the  basis, 
or  partial  basis,  for  its  repayment 
determinations  under  11  CFR  9038.2. 

(b)  Conduct  of  fieldwork.  (1)  The 
Commission  will  give  the  candidate's 
authorized  committee  at  least  two 
weeks'  notice  of  the  Commission's 
intention  to  commence  fieldwork  on  the 
audit  and  examination.  The  fieldwork 
shall  be  conducted  at  a  site  provided  by 
the  committee. 

(i)  Office  space  and  records.  On  the 
date  scheduled  for  the  commencement 
of  fieldwork.  the  candidate  or  his  or  her 
authorized  committee(s)  shall  provide 
Commission  staff  with  office  space  and 
committee  records  in  accordance  with 
the  candidate  and  committee  agreement 
under  11  CFR  9033.1(b)(6). 

(ii)  Availability  of  committee 
personnel.  On  the  date  scheduled  for  the 
commencement  of  fieldwork,  the 
candidate  or  his  or  her  authorized 
committee(s)  shall  have  committee 
personnel  present  at  the  site  of  the 
fieldwork.  Such  personnel  shall  be 
familiar  with  the  committee's  records 
and  operation  and  shall  be  available  to 
Commission  staff  to  answer  questions 
and  to  aid  in  locating  records. 


(iii)  Failure  to  provide  staff,  records  or 
office  space.  If  the  candidate  or  his  or 
her  authorized  committee(s)  fail  to 
provide  adequate  office  space, 
personnel  or  committee  records,  the 
Commission  may  seek  judicial 
intervention  under  2  U.S.C.  437d  or  26 
U.S.C.  9040(c)  to  enforce  the  candidate 
and  committee  agreement  made  under 
11  CFR  9033.1(b).  Before  seeking  judicial 
intervention,  the  Commission  will  notify 
the  candidate  of  his  or  her  failure  to 
comply  with  the  agreement  and  will 
recommend  corrective  action  to  bring 
the  candidate  into  compliance.  Upon 
receipt  of  the  Commission's  notification, 
the  candidate  will  have  10  calendar 
days  in  which  to  take  the  corrective 
action  indicated  or  to  otherwise 
demonstrate  to  the  Commission  in 
writing  that  he  or  she  is  complying  with 
the  candidate  and  committee  agreement. 

(iv)  If,  in  the  course  of  the  audit 
process,  a  dispute  arises  over  the 
documentation  sought  or  other 
requirements  of  the  candidate 
agreement,  the  candidate  may  seek 
review  by  the  Commission  of  the  issues 
raised.  To  seek  review,  the  candidate 
shall  submit  a  written  statement,  within 
10  calendar  days  after  the  disputed 
Commission  staff  request  is  made, 
describing  the  dispute  and  indicating  the 
candidate's  proposed  altemative(s). 

(2)  Fieldwork  will  include  the 
following  steps  designed  to  keep  the 
candidate  and  committee  informed  as  to 
the  progress  of  the  audit  and  to  expedite 
the  process: 

(i)  Entrance  conference.  At  the  outset 
of  the  fieldwork.  Commission  staff  will 
hold  an  entrance  conference,  at  which 
the  candidate's  representatives  will  be 
advised  of  the  purpose  of  the  audit  and 
the  general  procedures  to  be  followed. 
Future  requirements  of  the  candidate 
and  his  or  her  authorized  committee, 
such  as  possible  repayments  to  the 
United  States  Treasury,  will  also  be 
discussed.  Committee  representatives 
shall  provide  information  and  records 
necessary  to  conduct  the  audit,  and 
Commission  staff  will  be  available  to 
answer  committee  questions. 

(ii)  Review  of  records.  During  the 
fieldwork.  Commission  staff  will  review 
committee  records  and  may  conduct 
interviews  of  committee  personnel. 
Commission  staff  will  be  available  to 
explain  aspects  of  the  audit  and 
examination  as  it  progresses.  Additional 
meetings  between  Commission  staff  and 
committee  personnel  may  be  held  from 
time  to  time  during  the  fieldwork  to 
discuss  possible  audit  findings  and  to 
resolve  issues  arising  during  the  course 
of  the  audit. 

(iii)  Exit  conference.  At  the  conclusion 
of  the  fieldwork.  Commission  staff  will 


hold  an  exit  conference  to  discuss  with 
committee  representatives  the  staffs 
preliminary  findings  and 
recommendations  which  the 
Commission  staff  anticipates  that  it  may 
present  to  the  Commission  for  approval. 
Commission  staff  will  advise  committee 
representatives  at  this  conference  of  the 
projected  timetable  regarding  the 
issuance  of  an  audit  report,  the 
committee's  opportunity  to  respond 
thereto,  and  the  Commission's  initial 
and  final  repayment  determinations 
under  11  CFR  9038.2. 

(3)  Commission  staff  may  conduct 
additional  fieldwork  after  the 
completion  of  the  fieldwork  conducted 
pursuant  to  11  CFR  9038.1(b)  (1)  and  (2). 
Factors  that  may  necessitate  such 
follow-up  fieldwork  include,  but  are  not 
limited  to,  the  following: 

(i)  Committee  responses  to  audit 
findings; 

(ii)  Financial  activity  of  the  committee 
subsequent  to  the  fieldwork  conducted 
pursuant  to  11  CFR  9038.1(b)(1); 

(iii)  Committee  responses  to 
Commission  repayment  determinations 
made  under  11  CFR  9038.2. 

(4)  The  Commission  will  notify  the 
candidate  and  his  or  her  authorized 
committee  if  follow-up  fieldwork  is 
necessary.  The  provisions  of  11  CFR 
9038.1(b)  (1)  and  (2)  shall  apply  to  any 
additional  fieldwork  Qonducted. 

(c)  Preparation  of  interim  audit  report. 
(1)  After  the  completion  of  the  fieldwork 
conducted  pursuant  to  11  CFR 
9038.1(b)(1),  the  Commission  will  issue 
an  interim  audit  report  to  the  candidate 
and  his  or  her  authorized  committee. 
The  interim  audit  report  may  contain 
Commission  findings  and 
recommendations  regarding  one  or  more 
of  the  following  areas: 

(i)  An  evaluation  of  procedures  and 
systems  employed  by  the  candidate  and 
committee  to  comply  with  applicable 
provisions  of  the  Federal  Election 
Campaign  Act,  Primary  Matching 
Payment  Account  Act  and  Commission 
regulations; 

(ii)  Eligibility  of  the  candidate  to 
receive  primary  matching  payments; 

(iii)  Accuracy  of  statements  and 
reports  filed  with  the  Commission  by  the 
candidate  and  committee; 

(iv)  Compliance  of  the  candidate  and 
committee  with  applicable  statutory  and 
regulatory  provisions  except  for  those 
instances  where  the  Commission  has 
instituted  an  enforcement  action  on  the 
matter(s)  under  the  provisions  of  2 
U.S.C.  437g  and  11  Cra  Pari  111;  and 

(v)  Preliminary  calculations  regarding 
future  repayments  to  the  United  States 
Treasury. 
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(2)  The  candidate  and  his  or  her 
authorized  committee  will  have  an 
opportunity  to  submit,  in  writing,  within 
30  calendar  days  after  service  of  the 
interim  report,  legal  and  factual 
materials  disputing  or  commenting  on 
the  contents  of  the  interim  report.  Such 
materials  may  be  submitted  by  counsel 
if  the  candidate  so  desires. 

(3)  The  Commission  will  consider  any 
written  legal  and  factual  materials 
submitted  by  the  candidate  or  his  or  her 
authorized  committee  in  accordance 
with  11  CFR  9038.1(c){2)  before 
approving  and  issuing  an  audit  report  to 
be  released  to  the  public.  The  contents 
of  the  publicly-released  audit  report  may 
differ  from  that  of  the  interim  report 
since  the  Commission  will  consider 
timely  submissions  of  legal  and  factual 
materials  by  the  candidate  or  committee 
in  response  to  the  interim  report. 

(d)  Preparation  of  publicly-released 
audit  report.  An  audit  report  prepared 
subsequent  to  an  interim  report  will  be 
publicly  released  pursuant  to  11  CFR 
9038.1(e).  This  report  will  contain 
Commission  findings  and 
recommendations  addressed  in  the 
interim  audit  report  but  may  contain 
adjustments  based  on  the  candidate's 
response  to  the  interim  report.  In 
addition,  this  report  will  contain  an 
initial  repayment  determination  made 
by  the  Commission  pursuant  to  11  CFR 
9638.2(c)(1)  in  lieu  of  the  preliminary 
calculations  set  forth  in  the  interim 
report. 

(e)  Public  release  of  audit  report.  (1) 
After  the  candidate  and  committee  have 
had  an  opportunity  to  respond  to  a 
written  interim  report  of  the 
Commission,  the  Commission  will  make 
public  the  audit  report  prepared 
subsequent  to  the  interim  report,  as 
provided  in  11  CFR  9038.1(d). 

(2)  If  the  Commission  determines,  on 
the  basis  of  information  obtained  under 
the  audit  and  examination  process,  that 
certain  matters  warrant  enforcement 
under  2  U.S.C.  437g  and  11  CFR  Part  111, 
those  matters  will  not  be  contained  in 
the  publicly-released  report.  In  such 
cases,  the  audit  report  will  indicate  that 
certain  other  matters  have  been  referred 
to  the  Commission's  Office  of  General 
Counsel. 

(3)  The  Commission  will  provide  the 
candidate  and  the  committee  with 
copies  of  the  agenda  document 
containing  those  portions  of  the  final 
audit  report  to  be  considered  in  open 
session  24  hours  prior  to  releasing  the 
agenda  document  to  the  public.  The  i} 
Commission  will  also  provide  the 
candidate  and  committee  with  copies  of 
the  final  audit  report  24  hours  before 
releasing  the  report  to  the  public. 


(4)  Addenda  to  the  audit  report  may 
be  issued  from  time  to  time  as 
circumstances  wnrrant  and  as 
additional  information  becomes 
available.  Such  addenda  may  be  based, 
in  part,  on  follow-up  fieldwork 
conducted  under  11  CFR  9038  1(b)(3). 
and  will  be  placed  on  the  public  record. 

§  9038.2     Repayments. 

(a)  General.  (1)  A  candidate  who  has 
received  payments  from  the  matching 
payment  account  shall  pay  the  United 
States  Treasury  any  amounts  which  the 
Commission  determines  to  be  repayable 
under  this  section.  In  making  repayment 
determinations  under  this  section,  the 
Commission  may  utilize  information 
obtained  from  audits  and  examinations 
conducted  pursuant  to  11  CFR  9038.1 
and  Part  9039  or  otherwise  obtained  by 
the  Commission  in  carrying  out  its 
responsibilities  under  this  subchapter. 

(2)  The  Commission  will  notify  the 
candidate  of  any  repaymerU 
determinations  made  under  this  section 
as  soon  as  possible,  but  not  later  than  3 
years  after  the  end  of  the  matching 
payment  period. 

(3)  Once  the  candidate  receives  notice 
of  the  Commission's  final  repayment 
determination  under  this  section,  the 
candidate  should  give  preference  to  the 
repayment  over  all  other  outstanding 
obligations  of  his  or  her  committee, 
except  for  any  federal  taxes  owed  by 
the  committee. 

(b)  Bases  for  repayment — (1) 
Payments  in  excess  of  candidate's 
entitlement.The  Commission  may 
determine  that  certain  portions  of  the 
payments  made  to  a  candidate  from  the 
matching  payment  account  were  in 
excess  of  the  aggregate  amount  of 
payments  to  which  such  candidate  was 
entitled.  Examples  of  such  excessive 
payments  include,  but  are  not  limited  to, 
the  following: 

(i)  Payments  made  to  the  candidate 
after  the  candidate's  date  of  ineligibility 
where  it  is  later  determined  that  the 
candidate  had  no  net  outstanding 
campaign  obligations  as  defined  in  11 
CFR  9034.5; 

(ii)  Payments  or  portions  of  payments 
made  to  the  candidate  which  are  later 
determined  to  have  been  excessive  due 
to  the  operation  of  the  Commission's 
expedited  payment  procedures  as  set 
forth  in  the  Federal  Election 
Commission's  Guideline  For 
Presentation  In  Good  Order 

(iii)  Payments  or  portions  of  payments 
made  on  the  basis  of  matched 
contributions  later  determined  to  have 
been  non-matchable: 

(iv)  Payments  or  portions  of  payments 
made  to  the  candidate  which  are  later 
determined  to  have  been  excessive  due 


to  the  candidate's  failure  to  include 
funds  received  by  a  fundraising 
representative  committee  under  11  CFR 
9034.8  on  the  candidates  statement  of 
net  outstanding  campaign  obligations 
under  11  CFR  9034.5;  and 

(v)  Payments  or  portions  of  payments 
made  to  the  candidate  on  the  basis  of 
the  debts  reflected  in  the  candidate's 
statement  of  net  outstanding  campaign 
obligations,  which  debts  are  later  settled 
for  an  amount  less  than  that  stated  in 
the  statement  of  net  outstanding 
campaign  obligations. 

(2)  Use  of  funds  for  non-qualified 
campaign  expenses,  (i)  The  Commission 
may  determine  that  amount(8)  of  any 
payments  made  to  a  candidate  from  the 
matching  payment  account  were  used 
for  purposes  other  than  those  set  forth  in 
paragraphs  (b)(2)(i)  (A)-{C)  of  this 
section: 

(A)  Defrayal  of  qualified  campaign 
expenses; 

(B)  Repayment  of  loans  which  were 
used  to  defray  qualified  campaign 
expenses;  and 

(C)  Restoration  of  funds  (other  than 
contributions  which  were  received  and 
expended  to  defray  qualified  campaign 
expenses)  which  were  used  to  defray 
qualified  campaign  expenses. 

(ii)  Examples  of  Commission 
repayment  determinations  under  11  CFR 
9038.2(b)(2)  include,  but  are  not  limited 
to,  the  following: 

(A)  Determinations  that  a  candidate,  a 
candidate's  authorized  commitfee(s)  or 
agents  have  made  expenditures  in 
excess  of  the  limitations  set  forth  in  11 
CFR  9035; 

(B)  Determinations  that  funds 
described  in  11  CFR  9038  2(b)(2)(i)  were 
expended  in  violation  of  state  or  federal 
law;  and 

(C)  Determinations  that  funds 
described  in  11  CFR  9038.2(b)(2)(i)  were 
expended  for  expenses  resulting  from  a 
violation  of  state  or  federal  law,  such  as 
the  payment  of  fines  or  penalties. 

(iii)  The  amount  of  any  repayment 
sought  under  this  section  shall  bear  the 
same  ratio  to  the  total  amount 
determined  to  have  been  used  for  non- 
qualified campaign  expenses  as  the 
amount  of  matching  funds  certified  to 
the  candidate  bears  to  the  total  amount 
of  deposits  of  contributions  and 
matching  funds,  as  of  the  candidate's 
date  of  ineligibility.  To  determine  at 
what  point  committee  accounts  no 
longer  contain  matching  funds  for  the 
purpose  of  seeking  repayment  for  non- 
qualified campaign  expenses,  the 
Commission  will  review  committee 
expenditures  from  the  date  of  the  last 
matching  fund  payment  to  the 
candidate,  usin^  the  assumption  that  the 


last  payment  has  been  expended  on  a 
last-in,  first-out  basis. 

(3)  Failure  to  provide  adequate 
documentation.  The  Commission  may 
determine  that  amount(s)  spent  by  the 
candidate,  the  candidate's  authorized 
committee(s),  or  agents  were  not 
documented  in  accordance  with  11  CFR 
9033.11.  The  amount  of  any  repayment 
sought  under  this  section  shall  be 
determined  by  using  the  formula  set 
forth  in  11  CFR  9038.2(b)(2)(iii). 

(4)  Surplus.  The  Commission  may 
determine  that  the  candidate's  net 
outstanding  campaign  obligations,  as 
defined  in  11  CFR  9034.5,  reflect  a 
surplus. 

(c)  Repayment  determination 
procedures.  Commission  repayment 
determinations  will  be  made  in 
accordance  with  the  procedures  set 
forih  at  n  CFR  9038.2(c)  (1)  through  (4), 
of  this  section. 

(1)  Initial  determination.  The 
Commission  will  provide  the  candidate 
with  a  written  notice  of  its  initial 
repayment  determination(s).  This  notice 
will  be  included  in  the  Commission's 
publicly-released  audit  report,  pursuant 
to  11  CP'R  9038.1(d),  and  will  set  forth 
the  legal  and  factual  reasons  for  such 
determination(s).  Such  notice  will  also 
advise  the  candidate  of  the  evidence 
upon  which  any  such  determination  is 
based.  If  the  candidate  does  not  dispute 
an  initial  repayment  determination  of 
the  Commission  within  30  calendar  days 
after  service  of  the  notice,  such  initial 
determination  will  be  considered  a  final 
determination  of  the  Commission. 

(2)  Submission  of  written  materials.  If 
the  candidate  disputes  the  Commission's 
initial  repayment  determination(s),  he  or 
she  shall  have  an  opportunity  to  submit 
in  writing,  within  30  calendar  days  after 
service  of  the  Commission's  notice,  legal 
and  factual  materials  to  demonstrate 
that  no  repayment,  or  a  lesser 
repayment,  is  required.  The  Commission 
will  consider  any  written  legal  and 
factual  materials  submitted  by  the 
candidate  within  this  30  day  period  in 
making  its  final  repayment 
determination(s).  Such  materials  may  be 
submitted  by  counsel  if  the  candidate  so 
desires. 

(3)  Oral  presentation.  A  candidate 
who  has  submitted  written  materials 
under  11  CFR  9038.2(c)(2)  may  request 
that  the  Commission  provide  such 
candidate  with  an  opportunity  to 
address  the  Commission  in  open 
session.  If  the  Commission  decides  by 
an  affirmative  vote  of  four  (4)  of  its 
members  to  grant  the  candidate's 
request,  it  will  inform  the  candidate  of 
the  date  and  time  set  for  the  oral 
presentation.  At  the  date  and  time  set 
by  the  Commission,  the  candidate  or 


candidate's  designated  representative 
will  be  allotted  an  amount  of  time  in 
which  to  make  an  oral  presentation  to 
the  Commission  based  upon  the  legal 
and  factual  materials  submitted  under 
11  CFR  9038.2(c)(2).  The  candidate  or 
representative  will  also  have  the 
opportunity  to  answer  any  questions 
from  individual  members  of  the 
Commission. 

(4)  Final  determination.  In  making  its 
final  repayment  determination(s),  the 
Commission  will  consider  any 
submission  made  under  11  CFR 
9038.2(c)(2)  and  any  oral  presentation 
made  under  11  CFR  9038.2(c)(3).  A  final 
determination  that  a  candidate  must 
repay  a  certain  amount  will  be 
accompanied  by  a  written  statement  of 
reasons  for  the  Commission's  actions. 
This  statement  will  explain  the  reasons 
underlying  the  Commission's 
determination  and  will  summarize  the 
results  of  any  investigation  upon  which 
the  determination  is  based. 

(d)  Repayment  period.  (1)  Within  90 
calendar  days  after  service  of  the  notice 
of  the  Commission's  initial  repayment 
determination(s),  the  candidate  shall 
repay  to  the  Secretary  amounts  which 
the  Commission  has  determined  to  be 
repayable.  Upon  application  by  the 
candidate,  the  Commission  may  grant 
an  extension  of  up  to  90  calendar  days 
in  which  to  make  repayment. 

(2)  If  the  candidate  submits  written 
materials  under  11  CFR  9038.2(c)(2) 
disputing  the  Commission's  initial 
repayment  determination(s).  the  time  for 
repayment  will  be  suspended  until  the 
Commission  makes  its  final  repayment 
determination(s).  Within  30  calendar 
days  after  service  of  the  notice  of  the 
Commission's  final  repayment 
determination(s),  the  candidate  shall 
repay  to  the  Secretary  amounts  which 
the  Commission  has  determined  to  be 
repayable.  Upon  application  by  the 
candidate,  the  Commission  may  grant 
an  extension  of  up  to  90  days  in  which 
to  make  repayment. 

(e)  Computation  of  time.  The  time 
periods  established  by  this  section  shall 
be  computed  in  accordance  with  11  CFR 
111.2. 

(f)  Additional  repayments.  Nothing  in 
this  section  will  prevent  the  Commission 
from  making  additional  repayment 
determinations  on  one  or  more  of  the 
bases  set  forth  at  11  CFR  9038.2(b)  after 
it  has  made  a  final  determination  on  any 
such  basis.  The  Commission  may  make 
additional  repayment  determinations 
where  there  exist  facts  not  used  as  the 
basis  for  a  previous  final  determination. 
Any  such  additional  repayment 
determination  will  be  made  in 
accordance  with  the  provisions  of  this 
section. 


(g)  Newly-discovered  assets.  If,  after 
any  initial  or  final  repayment 
determination  made  under  this  section. 
a  candidate  or  his  or  her  authorized 
committee(s)  receives  or  becomes  aware 
of  assets  not  previously  included  in  any 
statement  of  net  outstanding  campaign 
obligations  submitted  pursuant  to  11 
CFR  9034.5,  the  candidate  or  his  or  her 
authorized  committee(s)  shall  promptly 
notify  the  Commission  of  such  newly- 
discovered  assets.  Newly-discovered 
assets  may  include  refunds,  rebates, 
late-arriving  receivables,  and  actual 
receipts  for  capital  assets  in  excess  of 
the  value  specified  in  any  previously- 
submitted  statement  of  net  outstanding 
campaign  obligations  Newly-discovered 
assets  may  ser\'e  as  a  basis  for 
additional  repayment  determinations 
under  11  CFR  9038.2(0- 

(h)  Petitions  for  rehearing;  stays 
pending  appeal.  The  candidate  may  file 
a  petition  for  rehearing  of  a  final 
repayment  determination  in  accordance 
with  11  CFR  9038.5(a).  The  candidate 
may  request  a  stay  of  a  final  repayment 
determination  in  accordance  with  11 
CFR  9038.5(c)  pending  the  candidate's 
appeal  of  that  repayment  determination. 

§  9038.3    Uquidation  of  obligations; 
repayment 

(a)  The  candidate  may  retain  amounts 
received  from  the  matching  payment 
account  for  a  period  not  exceeding  6 
months  after  the  matching  payment 
period  to  pay  qualified  campaign 
expenses  incurred  by  the  candidate. 

(b)  After  all  obligations  have  been 
liquidated,  the  candidate  shall  so  inform 
the  Commission  in  writing. 

(c)(1)  If  on  the  last  day  of  candidate 
eligibility  the  candidate's  net 
outstanding  campaign  obligations,  as 
defined  in  11  CFR  9034.5,  reflect  a 
surplus,  the  candidate  shall  within  30 
calendar  days  of  the  ineligibility  date 
repay  to  the  Secretary  an  amount  which 
represents  the  amount  of  matching  funds 
contained  in  the  candidate's  surplus. 
The  amount  shall  be  an  amount  equal  to 
that  portion  of  the  surplus  which  bears 
the  same  ratio  to  the  total  surplus  that 
the  total  amount  received  by  the 
candidate  from  the  matching  payment 
account  bears  to  the  total  deposits  made 
to  the  candidate's  accounts. 

(2)  For  purposes  of  this  section,  total 
deposits  shall  be  considered  all  deposits 
to  all  candidate  accounts  minus 
transfers  between  accounts,  refunds, 
rebates,  reimbursements,  checks 
returned  for  insufficient  funds,  proceeds 
of  loans  and  other  similar  amounts. 

(3)  Notwithstanding  the  payment  of 
any  amounts  to  the  United  States 
Treasury  under  this  section,  the 


UM  I 


20910  Federal  Resister   '  Vol    52,  No    106  /  Wpdnrsday.  Iiinp  3.  1987  /  Rules  and  Rpgiilations 


Federal  Register  /  Vol.  52.  No.  106  /  Wednesday.  June  3.  1987  /  Rules  and  Regulations  20911 


Commission  may  make  surplus 
repayment  determinaiion(8)  which 
require  repayment  m  accordance  with 
11  CFR  9038.2. 

§  9038.4     Extensions  ol  time. 

(a)  It  18  the  policy  of  the  Commission 
that  extensions  of  time  under  11  CFR 
Part  9038  shall  not  be  routinely  granted. 

(b)  Whenever  a  candidate  has  a  right 
or  is  required  to  take  action  within  a 
period  of  time  prescribed  by  11  CFR  Part 
9038  or  by  notice  given  thereunder,  the 
candidate  may  apply  in  writing  to  the 
Commission  for  an  extension  of  time  in 
which  to  exercise  such  right  or  take  such 
action.  The  candidate  shall  demonstrate 
in  the  application  for  extension  that 
good  cause  exists  for  his  or  her  request. 

(c)  An  application  for  extension  of 
time  shall  be  made  at  least  7  calendar 
days  prior  to  the  expiration  of  the  time 
period  for  which  the  extension  is  sought. 
The  Commission  may.  upon  a  showing 
of  good  cause,  grant  an  'ixtension  of 
time  to  a  candidate  who  has  applied  for 
such  extension  in  a  timely  manner.  The 
length  of  time  of  any  extension  granted 
hereunder  will  be  decided  by  the 
Commission  and  may  be  less  than  the 
amount  of  time  sought  by  the  candidate 
in  his  or  her  application. 

(d)  If  a  candidate  fails  to  seek  an 
extension  of  time,  exercise  a  right  or 
take  a  required  action  prior  to  the 
expiration  of  a  time  period  prescribed 
by  11  CFR  Part  9038  the  Commission 
may,  on  the  candidate's  showing  of 
excusable  neglect: 

(1)  Permit  such  candidate  to  exercise 
his  or  her  right(8).  or  take  such  required 
aclion(s)  after  the  expiration  of  the 
prescribed  time  period;  and 

(2)  Take  into  consideration  any 
information  obtained  in  connection  with 
the  exercise  of  any  such  right  or  taking 
of  any  such  action  before  making 
decisions  or  determinations  under  11 
CFR  Part  9038. 

5  903S  5     P«tttl<m«  tor  r©^•artng;  stays  of 
repayment  (totcrmtnation*. 

(a)  Petitions  for  rehearing.  (1) 
Following  the  Commission's  final 
determination  under  11  CFR  9033.10  or 
9034.5(g)  or  the  Commission's  final 
repayment  determination  under  11  CFR 
9038.2(c)(4).  the  candidate  may  file  a 
petition  for  rehearing  setting  forth  the 
relief  desired  and  the  legal  and  factual 
basis  in  support.  To  be  considered  by 
the  Commission,  petitions  for  rehearing 
must: 

(i)  Be  filed  within  20  calendar  days 
after  service  of  the  Commission's  final 
determination; 

(ii)  Raise  new  questions  of  law  or  fact 
that  would  materially  alter  the 
Commission's  final  determination;  and 


(iii)  Set  forth  clear  and  convincing 
ground.s  why  such  questions  were  not 
and  could  not  have  been  presented 
during  the  earlier  determinHfion  process. 

(2)  If  a  candidate  files  a  timely 
petition  under  this  section  rhallenging  a 
Commission  final  repayment 
determination,  the  time  for  repayment  of 
the  amount  at  issue  will  be  suspended 
until  the  Commission  serves  notice  on 
the  candidate  of  its  determination  on  the 
petition.  The  time  periods  for  making 
repayment  under  11  CFR  9038.2(d)(2] 
shall  apply  to  any  amounts  determined 
to  be  repayable  following  the 
Commission's  consideration  of  a  petition 
for  rehearing  under  this  section. 

(b)  Effect  of  failure  to  raise  issues. 
The  candidate's  failure  to  raise  an 
argument  in  a  timely  fashion  during  the 
initial  determination  process  or  in  a 
petition  for  rehearing  under  this  section, 
as  appropriate,  shall  be  deemed  a 
waiver  of  the  candidate's  right  to 
present  such  arguments  in  any  future 
stage  of  proceedings  including  any 
petition  for  review  filed  under  26  L.'.S.C. 
9041(a).  An  issue  is  not  timely  raised  m 
a  petition  for  rehearing  if  it  could  have 
been  raised  earlier  in  response  to  the 
Commission's  iniiiHl  determination. 

(c)  Stay  of  repayment  deterwination 
pending  appeal.  (l)(i)  The  candidate 
may  apply  to  the  Commission  for  a  stay 
of  all  or  a  portion  of  the  amount 
determined  to  be  repayable  under  this 
section  or  under  11  CFR  9038.2  pending 
the  candidate  8  appeal  of  that 
repayment  determination  pursuant  to  28 
U.S.C  9041(a)  The  repayment  amount 
requested  to  be  stayed  shall  not  exceed 
the  amount  at  issue  on  iippeal 

(ii)  A  request  for  a  stay  shall  be  made 
in  writing  and  shall  be  filed  within  30 
calendar  days  after  service  of  the 
Commission's  decision  on  a  petition  for 
rehearing  under  paragraph  (a),  or,  if  no 
petition  for  rehearing  is  filed,  within  30 
calendar  days  after  service  of  the 
Commission's  final  repayment 
determination  under  11  CFR  9038.2(c)(4). 

(2)  The  Commission's  approval  of  a 
stay  request  will  be  conditioned  upon 
the  candidate's  presentation  of  evidence 
in  the  stay  request  that  he  or  she: 

(i)  Has  placed  the  entire  amount  at 
issue  in  a  separate  interest  bearing 
account  pending  the  outcome  of  the 
appeal  and  that  withdrawals  from  the 
account  may  only  be  made  with  the  joint 
signatures  of  the  candidate  or  his  or  her 
agent  and  a  Commission  representative; 
or 

(ii)  Has  posted  a  surety  bond 
guaranteeing  payment  of  the  entire 
amount  at  issue  plus  interest:  or 

(iii)  Has  met  the  following  criteria: 


(A)  He  or  she  will  suffer  irreparable 
injury  in  the  absence  of  a  stay;  and.  if 
so.  that 

(B)  He  or  she  has  made  a  strong 
showing  of  the  likelihood  of  success  on 
the  merits  of  the  judicial  action. 

(C)  Such  relief  is  consistent  with  the 
public  interest;  and 

(D)  No  other  party  interested  in  the 
proceedings  would  be  substantially 
harmed  by  the  stay. 

(3)  In  determining  whether  the 
candidate  has  made  a  strong  showing  of 
the  likelihood  of  success  on  the  merits 
under  paragraph  (c)(2)(iii)(B)  of  this 
section,  the  Commission  may  consider 
whether  the  issue  on  appeal  presents  a 
novel  or  admittedly  difficult  legal 
question  and  whether  the  equities  of  the 
case  suggest  that  the  status  quo  should 
be  maintained. 

(4)  All  stays  shall  require  the  payment 
of  interest  on  the  amount  at  issue  The 
amount  of  interest  due  shall  he 
calculated  from  the  date  M)  days  after 
service  of  the  Commission  s  final 
repayment  determination  under  11  CFR 
9038.21clt4)  and  shall  be  the  greater  of: 

(i)  An  amount  calculated  in 
accordance  with  28  U.S.C  1961  (a)  and 
(b);  or 

(ii)  The  amount  actually  earned  on  the 
funds  set  aside  under  this  section. 

§  9038.6    StaJ«-dat»<l  committe*  check*. 

If  the  committee  has  checks 
outstanding  to  creditors  or  contributors 
that  have  not  been  cashed,  the 
committee  shall  notify  the  (Commission. 
The  committee  shall  inform  the 
Commission  of  its  efforts  to  locate  the 
payees,  if  such  efforts  have  been 
nece8sar>'.  and  its  efforts  to  encourage 
the  payees  to  cash  the  outstanding 
checks.  The  committee  shall  also  submit 
a  check  for  the  total  amount  of  such 
outstanding  checks,  payable  to  the 
United  States  Treasury. 

PART  9039— REVIEW  AND 
INVESTtGATION  AUTHORrTY 

Sec. 

9039  1     Retention  of  kxwks  and  records. 

9039.2  Continuing  review, 

9039.3  Examinations  and  audits; 
invettigations. 

Authority:  26  U  S  C,  9039 

j  9039, 1     Retention  o(  books  and  record*. 

The  candidate  and  his  or  her 

authorized  committeefs)  shall  keep  all 
books,  records  and  other  information 
required  under  11  CFR  9033  11  9034  2 
and  Part  9036  for  a  period  of  three  years 
pursuant  to  11  CFR  102  9(r)  and  shall 
furnish  such  books,  records  and 
information  to  the  Commission  on 
request. 


§  9039.2    Continuing  review. 

(a)  In  reviewing  candidate 
submissions  made  under  11  CFR  Part 
9036  and  in  otherwise  carrying  out  its 
responsibilities  under  this  subchapter, 
the  Commission  may  routinely  consider 
information  from  the  following  sources: 

(1)  Any  and  all  materials  and 
communications  which  the  candidate 
and  his  or  her  authorized  committee{s) 
submit  or  provide  under  11  CPTl  Part 
9036  and  in  response  to  inquiries  or 
requests  of  the  Commission  and  its  staff; 

(2)  Disclosure  reports  on  file  with  the 
Commission;  and 

(3)  Other  publicly  available 
documents. 

(b)  In  carrying  out  the  Commission's 
responsibilities  under  this  subchapter, 
Commission  staff  may  contact 
representatives  of  the  candidate  and  his 
or  her  authorized  committee(s)  to 
discuss  questions  and  to  request 
documentation  concerning  committee 
activities  and  any  submission  made 
under  n  CFR  Part  9036, 

§  9039,3     Examlnationa  and  audits; 
investigations. 

(a)  General.  (1)  The  Commission  will 
consider  information  obtained  in  its 
continuing  review  under  11  CFT?  9039.2 
in  making  any  certification, 
determination  or  finding  under  this 
subchapter.  If  the  Commission  decides 
by  an  affirmative  vote  of  four  of  its 
members  that  additional  information 
must  be  obtained  in  connection  with  any 
such  certification,  determination  or 


finding,  it  will  conduct  a  further  inquiry. 
A  decision  to  conduct  an  inquiry  under 
this  section  may  be  based  on 
information  that  is  obtained  under  11 
CFR  9039,2.  received  by  the  Commission 
from  outside  sources,  or  otherwise 
ascertained  by  the  Commission  in 
carrying  out  its  supervisory 
responsibilities  under  the  Presidential 
Primary  Matching  Payment  Account  Act 
and  the  Federal  Election  Campaign  Act. 

(2)  An  inquiry  conducted  under  this 
section  may  be  used  to  obtain 
information  relevant  to  candidate 
eligibility,  matchability  of  contributions 
and  repayments  to  the  United  States 
Treasury,  Information  obtained  during 
such  an  inquiry  may  be  used  as  the 
basis,  or  partial  basis,  for  Commission 
certifications,  determinations  and 
findings  under  11  CFR  Parts  9033,  9034, 
9036  and  9038,  Information  thus 
obtained  may  also  be  the  basis  of,  or  be 
considered  in  connection  with,  an 
investigation  under  2  U,S.C.  437g  and  11 
CFR  Part  111. 

(3)  Before  conducting  an  inquiry  under 
this  section,  the  Commission  will 
attempt  to  obtain  relevant  information 
under  the  continuing  review  provisions 
of  11  CFR  9039.2.  Matching  payments 
will  not  be  withheld  pending  the  results 
of  an  inquiry  under  this  section  unless 
the  Commission  finds  patent 
irregularities  suggesting  the  possibility 
of  fraud  in  materials  submitted  by,  or  in 
the  activities  of,  the  candidate  or  his  or 
her  authorized  committee(8). 


(b)  Procedures.  (1)  The  Commission 
will  notify  the  candidate  of  its  decision 
to  conduct  an  inquiry'  under  this  section. 
The  notice  will  summarize  the  legal  and 
factual  basis  for  the  Commission's 
decision. 

(2)  The  Commission's  inquiry  may 
include,  but  is  not  limited  to,  the 
following: 

(i)  A  field  audit  of  the  candidate's 
books  and  records; 

(ii)  Field  interviews  of  agents  and 
representaUves  of  the  candidate  and  his 
or  her  authorized  committee(s); 

(iii)  Verification  of  reported 
contributions  by  contacting  reported 
contributors; 

(iv)  Verification  of  disbursement 
information  by  contacting  reported 
vendors; 

(v)  Written  questions  under  order 

(vi)  Production  of  documents  under 
subpoena: 

(vii)  Depositions. 

(3)  The  provisions  of  2  U.S.C.  437g  and 
11  CFR  Part  111  will  not  apply  to 
inquiries  conducted  under  this  section 
except  that  the  provisions  of  11  CFR 
111.12  through  111.15  shall  apply  to  any 
orders  or  subpoenas  issued  by  the 
Commission. 

Dated:  May  28. 1987. 
Scott  E.  Thomas, 

Chairman,  Federal  Election  Commission. 
(FR  Doc.  87-12281  Filed  6-2-87;  845  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  260.  265.  and  270 
1FRL-316»-91 

Permitting  Mobile  Hazardous-Waste 
Treatment  Units  and  Delisting 
Hazardous  Wastes 

AGENCV:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Tentative  response  to  petition: 
Proposed  rule.  


summary:  This  notice  provides  the 
Environmental  Protection  Agency's 
(EPA)  tentative  response  to  a  petition 
submitted  by  the  Hazardous  Waste 
Treatment  Council  (HWTC)  under 
section  7004(a)  of  the  Resource 
Conservation  and  Recovery  Act  (RCRA) 
(42  U.S.C.  6974(a))  and  40  CFR  260.20. 
The  HWTC  petition  requested  that  EPA 
propose  modified  permitting  procedures 
and  other  regulations  to  facilitate  the 
use  of  mobile  treatment  units  (MTUs)  in 
the  treatment  of  hazardous  wastes.  The 
notice  also  addresses  recommendations 
on  MTU  permitting  developed  by  the 
National  Hazardous  Waste  Forum  on 
Transportable  Treatment  Units,  held  in 
February  and  April  1986. 

In  this  response.  EPA  is  proposing 
specific  language  under  S  270.66  to 
expedite  permitting  of  MTUs.  In 
addition,  the  Agency  is  proposing 
alternative  delisting  procedures  under 
5  §  270.22  and  270.32(0.  under  which 
delisting  can  occur  as  part  of  the 
permitting  process.  This  incorporation  of 
delisting  into  the  permitting  process 
would  be  available  for  all  types  of 
facilities. 

This  notice  also  soUcits  comment  on 
HWTC's  request  that  certain  "low-risk" 
treatment  technologies  be  conditionally 
exempted  from  permitting,  and  it 
tentatively  denies  other  parts  of  the 
petition. 

Finally.  EPA  proposes  to  amend  the 
definition  of  "designated  facility"  in  40 
CFT^  260.10. 

date:  EPA  will  accept  comments  from 
the  public  until  August  3.  1987. 
AOORESSES:  Members  of  the  public  must 
submit  an  original  and  two  copies  of  all 
their  comments  to:  EPA  RCRA  Docket 
(5-212),  401  M  Street  SW..  Washington. 
DC  20460.  Communications  should 
identify  the  docket  number  F-87-PMTU- 
FFFF.  The  EPA  RCRA  docket  is  located 
at  the  U.S.  Environmental  Protection 
Agency.  Sub-basement.  401  M  Street 
SW..  Washington.  DC  20460.  The  docket 
is  open  from  9:00-4:00  Monday  through 
Friday,  except  for  Federal  holidays.  To 
review  docket  materials,  the  public  must 


make  an  appointment  by  calling  475- 
9327.  The  public  may  copy  a  maximum 
of  50  pages  from  any  one  regulatory 
docket  at  no  cost.  Additional  copies  cost 
$.20  per  pajie. 

FOR  FURTHER  INFORMATION  CONTACT. 
RCRA  hotline  at  (BOO)  424-9:J46  (in 
Washington,  DC.  call  382-3000)  or  Robin 
Anderson.  (202)  382-^98,  Office  of  Solid 
Waste  (WH-563).  U.S.  Environmental 
Protection  Agency.  Washington.  DC 
20460. 
SUPPtiMENTARY  INFORMATION: 

Preamble  Outline 

I.  Authority 

II.  Background 

A.  RCRA  Permitting  and  MTUi 

B.  National  Hazardous  Waste  Forum  on 

Transportable  Treatment  Units 

C.  Hazardous  Waste  TreaUnent  Council 

Petition 

1.  Permitting  Procedures 

2.  Delisting 

3.  Regulatory  Exclusions 

D.  RCRA  Regulations  Governing  PeUtions 

III.  Analysis  of  EPA  Tentative  Response 

A.  Summary  of  Response 

B.  Permitting  Procedures  for  MTUs 

1.  EPA  Proposal 

2.  HWTC  Altemative 

3.  Definition  of  Facility  and  Corrective 
Action 

C.  Delisting  Procedures 

1.  Background 

2.  Current  Procedures 

3.  Proposed  Approach 

4.  Specific  Information  Requirements 

5.  Establishing  Permit  Conditions  for 
Delisting 

6.  Public  Notice  and  Comment 

7.  Modification  to  the  General  Rulemaking 
Petition  Process 

8.  Other  Regulatory  Changes 

D.  Regulatory  Exclusions 

1.  Background 

2.  Units  Suggested  for  Exclusion  from 
RCRA  Permitting 

3.  Conditions  for  Exclusion 

4.  Evaluation  of  Risk  Posed  by  Suggested 
Units 

5.  Permit  Modification  Approach 
rv.  Other  Issues 

A.  Class  Permits 
b.  Permits  by  Rule 

C.  Preconstruction  Ban 

D.  Other  MTU  Activities 

1.  MTUs  at  RCRA  Permitted  Facilities 

2.  Activities  at  Interim  Status  Facilities 

3.  Regulatory  Exclusions  from  RCRA 
Permitting 

V.  Definition  of  Designated  Facility 

VI.  SUte  Authority 

A.  Applicability  of  Rules  in  Authorized  States 

B.  Effect  on  State  Authorizations 

VII.  Regulatory  Analysis 

A.  Regulatory  Impact  Analysis 

B.  Regulatory  Flexibility  Act 

C.  Paperwork  Reduction  Act 

I.  Authority 

This  tentative  response  is  issued 
under  the  authority  of  sections  2002. 
3001.  3004.  3005.  and  7004  of  the  Solid 


Waste  Disposal  Act.  as  amended  by  the 
Resource  Conservation  and  Recovery 
Act.  as  amended.  42  U.S.C.  6912,  6921. 
6294.  6295.  and  6974. 

II.  Background 

A.  RCR.^  Permuting  and  MTUs 

Subtitle  C  of  RCRA  creates  a  cradle- 
to-grave  waste  management  system 
designed  to  ensure  that  hazardous  waste 
is  identified  and  safely  transported, 
stored,  treated,  and  disposed  of  Section 
3001  of  RCRA  requires  EPA  to  identify 
which  wastes  are  hazardous,  while 
sections  3002  and  3003  require  EPA  to 
promulgate  standards  for  generators  and 
transporters  of  hazardous  waste.  In 
addition,  section  3004  requires  owners 
and  operators  of  treatment,  storage,  and 
disposal  facilities  to  comply  with 
standards  "necessary  to  protect  human 
health  and  the  environment."  These 
standards  are  generally  implemented 
through  permits  issued  by  EPA  or 
authorized  states. 

Under  section  3005(a)  of  RCRA. 
facilities  that  treat,  store,  or  dispose  of 
hazardous  wastes  must  be  permitted  in 
accordance  with  the  section  3004 
standards.  However,  recognizing  that 
permitting  could  be  a  lengthy  process. 
Congress  created  "interim  status"  for 
facilities  that  were  in  existence  on  the 
effective  date  of  EPA's  permitting 
regulations  (November  19,  1980)  or  on 
the  date  of  any  statutory  or  regulatory 
change  which  subjects  a  facility  to  the 
RCRA  permit  requirements.  Under 
section  3005(e),  owners  and  operators  of 
hazardous  waste  treatment,  storage,  and 
disposal  facilities  in  existence  on  that 
date  (i.e..  on  November  19, 1980  or  on 
the  date  of  any  statutory  or  regulatory 
change  that  subjects  the  facility  to 
RCRA  permitting)  who  submit  a  Part  A 
permit  application  and  a  section  3010 
notification  are  treated  as  having  been 
issued  permits.  Until  an  authorized  state 
or  EPA  takes  final  action  on  their  permit 
appUcations,  these  facilities  must 
comply  with  the  interim  status 
standards  established  by  EPA. 

Permits  must  be  issued  according  to 
the  procedures  established  in  40  CFR 
Parts  124  and  270.  Under  these 
procedures,  EPA  must  develop  a  draft 
permit  applying  the  section  3004 
standards  (as  codified  in  40  CF'R  Parts 
264  and  269),  give  local  notice  of  the 
draft  permit,  allow  a  45-day  comment 
period,  and  hold  a  local  hearing,  if 
requested,  before  it  may  issue  a  permit. 
In  addition  to  applying  Part  264 
standards  to  the  specific  unit  in  which 
hazardous  waste  is  managed,  the  permit 
must  also  include  a  schedule  of 
compliance  for  addressing  the  corrective 


action  requirements  of  section  3004(u)  of 
RCRA.  This  section  requires  facilities 
seeking  a  permit  after  November  8, 1984 
to  address  releases  of  hazardous  waste 
or  hazardous  constituents  from  "solid 
waste  management  units"  elsewhere  on 
the  facility. 

"Hazardous  wastes"  are  defined  by 
EPA  in  40  CFR  Part  261.  In  particular, 
wastes  are  considered  hazardous  if  they 
exhibit  one  or  more  of  the  hazardous 
waste  characteristics  or  are  specifically 
listed;  in  addition,  any  mixture  of  a  solid 
waste  and  a  listed  hazardous  waste  and 
any  residue  derived  from  the  treatment. 
storage,  or  disposal  of  a  listed 
hazardous  waste  is  also  considered  a 
hazardous  waste.'  However,  persons 
may  petition  the  Agency  under  §§  260.20 
and  260.22  to  exclude  or  delist  a  waste 
produced  by  a  particular  facility,  If  a 
listed  waste,  mixture  containing  a  listed 
waste,  or  a  treatment  residue  derived 
from  a  listed  waste  meets  the  criteria 
spelled  out  in  these  regulations,  EPA 
will  delist  it  from  the  list  of  hazardous 
wastes. 

Taken  together,  EPA's  hazardous 
waste  regulations  provide 
comprehensive  protection  from  risks 
associated  with  the  treatment,  storage, 
and  disposal  of  hazardous  waste.  These 
regulations,  however,  were  primarily 
developed  with  stationary  units  in  mind. 
EPA  recognizes  that  they  are  not  well 
suited,  in  certain  respects,  to  mobile 
treatment  units  (MTUs),  which  are 
designed  to  move  from  facility  to  facility 
treating  waste  on-site.  In  particular,  the 
regulations  now  require  MTUs  to 
undergo  a  full-scale  permitting 
procedure  at  each  site  of  operation, 
requiring  basic  issues  of  unit  design  and 
operation  to  be  readdressed  at  each 
location.  EPA  believes  that  this 
requirement  provides  a  significant 
disincentive  to  the  use  of  MTUs  and. 
more  broadly,  to  the  treatment  of 
hazardous  wastes.  In  addition,  the 
current  delisting  regulations  make  it 
difficult  for  potential  users  of  MTUs  (or 
any  other  treatment  technology)  to  know 
whether  a  specific  treatment  will  yield  a 
waste  that  will  not  need  to  be  regulated 
as  a  hazardous  waste.  This  uncertainty 
a!so  discourages  hazardous  waste 
treatment.  Therefore,  in  today's  notice, 
w  hich  responds  to  a  petition  from  the 
Hazardous  Waste  Treatment  Council 
(IfWTC),  EPA  proposes  to  amend  its 
regulations  to  expedite  MTU  permitting 


'  Mixtures  of  solid  waste  or  characteristic 
hdzardous  waste  or  residues  denved  from  the 
treatment,  storage,  or  disposal  of  characteristic 
MdSle  are  also  considered  hazardous,  unless  these 
mixturei«  or  residues  no  longer  exhibit  any  of  the 
hazardous  waste  characteristics. 


and  to  integrate  the  delisting  procedure 
into  the  permit  review  process. 

TTiese  amendments  are  important 
because  of  the  need  for  alternatives  to 
land  disposal  of  hazardous  waste — 
e.stablished  as  national  policy  in  the 
RCRA  Hazardous  and  Solid  Waste 
Amendments  (HSWA)  of  1984 — and  the 
anticipated  lack  of  hazardous  waste 
tieatment  capacity.  In  particular,  the 
HSWA  ban  on  land  disposal  of 
untreated  solvents  and  dioxins  (51  FR 
40572,  November  7, 1986)  places  an 
immediate  strain  on  treatment  capacity. 
Tliis  strain  will  increase  significantly  in 
the  next  few  years  as  the  land  disposal 
restrictions  apply  to  the  other  hazardous 
wastes.  In  addition,  the  corrective  action 
authorities  of  HSWA  (sections  3004(u), 
3004(v),  and  3008(h)  of  RCRA)  not  only 
add  to  the  volume  of  hazardous  wastes 
that  must  be  managed,  but  create  a  need 
for  innovative  and  flexible  strategies  for 
tl.e  treatment  of  these  wastes.  Similarly, 
the  expanded  Superfund  program  under 
the  Superfund  Amendments  and 
Reauthorization  Act  of  1988.  with  its 
e.Tiphasis  on  altemative  treatment 
technologies  and  permanent  remedies, 
will  place  new  demands  on  the  nation's 
treatment  capacity. 

EPA  believes  that  mobile  treatment 
technologies,  if  appropriately  used  and 
regulated,  can  play  a  significant  role  in 
arhieving  the  goals  of  HSWA.  Mobile 
technologies  can  be  adapted  to  the  full 
range  of  treatment  processes,  from 
simple  physical  pretreatment  in  tanks  to 
full-scale  incineration.  They  may 
involve  single  tank  trucks  that  can  be 
q'lickly  put  into  operation  at  a  site,  or,  in 
the  case  of  certain  incinerators,  they 
n'ay  consist  of  several  large  modules 
that  can  take  a  few  months  to  install. 
The  time  they  remain  at  a  site  may  vary 
from  a  few  weeks  to  years,  depending 
on  the  type  of  unit  and  nature  of  the 
treatment  operation. 

These  mobile  technologies  provide 
significant  flexibility  to  industry  in 
selecting  among  treatment  technologies, 
in  pretreating  wastes  before  treatment 
at  on-site  units,  and  in  reducing  waste 
volume  before  shipping.  They  are  also 
particularly  well  adapted  to  cleanup 
activities,  corrective  action,  and  closure 
of  hazardous  waste  facilities.  At  the 
same  time,  they  may  greatly  reduce  the 
risks  inherent  in  the  transport  of 
hazardous  waste  to  off-site  facilities.  For 
these  reasons,  ElPA  believes  that  MTUs 
have  an  important  role  to  play  in  the 
treatment  of  hazardous  waste  and  serve 
as  an  important  complement  to 
stationary  treatment  facilities.  The 
purpose  of  todey's  proposal  is  to  remove 
regulatory  impediments  to  their  use  in 
tieating  RCRA  hazardous  wastes. 


B.  National  Hazardous  Waste  Forum  on 
Transportable  Treatment  Units 

One  of  the  Agency's  first  steps  in 
developing  a  strategy  toward  MTUs  was 
the  commissioning  of  a  National 
Hazardous  Waste  Forum  to  explore 
RCRA  permitting  and  other  issues.  In 
October  1985.  EPA's  Office  of  Solid 
Waste  awarded  a  grant  to  the  Center  for 
Environmental  Management  at  Tufts 
University  to  convene  a  national  forum 
on  emerging  or  troublesome  hazardous 
w  aste  management  issues.  The  Fonmn 
established  a  steering  committee 
representing  government,  industry,  and 
public  interest  groups  to  select  issues  for 
discussion.  One  of  the  issues  chosen 
w  as  the  use  of  mobile  treatment  units 
(also  called  transportable  or  portable 
treatment  units)  and  the  potential 
impediments  to  their  siting  and 
permitting.  To  address  these  issues,  the 
steering  committee  established  a 
National  Hazardous  Waste 
Management  Forum  on  Transportable 
Treatment  Units. 

The  Forum,  which  met  in  February 
and  April  1986.  presented  its 
conclusions  to  the  Office  of  Solid  Waste 
in  a  July  1986  report.  The  report  stated 
that  there  are  "many  serious  barriers"  to 
the  increased  use  of  MTUs  to  treat 
RCRA  hazardous  wastes.  It  cited  two 
requirements  as  particular  impediments: 
That  an  MTU  must  obtain  a  complete 
site-specific  RCRA  permit  before  it  can 
operate  at  any  site  and  that  facilities  at 
which  an  MTU  operates  are  subject  to 
section  3004{u)  corrective  action 
requirements.  To  address  these  and 
other  issues,  the  Forum  recommended 
that  EPA:  (1)  Establish  a  state-vnde 
permitting  system  for  MTUs  (providing 
for  a  single  state  permit  for  a  given  unit. 
but  requiring  public  hearings  before 
operation  at  any  specific  site),  with  an 
option  for  either  a  national  permit  or  a 
national  technology  review:  (2)  divorce 
the  corrective  action  requirements  of 
section  3004(u)  from  MTU  permits,  so 
that  generators  using  MTUs  to  treat 
their  wastes  would  not  be  subject  to 
corrective  action  (this  would  be  done  by 
redefining  "facility"  so  that  the 
permitting  requirements  for  an  MTU 
w  ould  apply  to  the  MTU  unit  and  not  to 
the  site  at  which  it  operates);  (3)  modify 
the  delisting  procedures  so  that 
treatment  residues  could  be  deUsted  as 
part  of  the  permitting  process:  and  (4) 
exempt  from  permitting  or  issue  permits- 
by-rule  for  certain  treatment  processes 
involving  "low  safety  hazard  and/or 
minimum  envirpimental  discharge." 

The  final  report  of  the  National 
Hazardous  Waste  Forum  is  included  in 
the  RCRA  docket  which  is  located  at  the 
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address  listed  at  the  beginning  of  this 

notice. 

C.  Hazardous  Waste  Treatment  Council 

Petition 

On  [anuary  15, 1986.  shortly  before  the 
Forum's  first  meeting.  HWTC  petitioned 
EPA  under  section  7004(a)  of  RCRA  and 
40  CFR  260.20  to  issue  regulations  to 
facilitate  the  issuance  of  RCRA  permits 
to  'portable  hazardous  waste  treatment 
units"  or  MTHs.  HWTC  subsequently 
provided  a  more  detailed  request  on 
April  25,  1986.  that  EPA  modify  its 
procedures  for  delisting  hazardous 
wastes,  and  on  August  27,  September  17. 
and  December  15,  1986  submitted 
substantial  revisions  of  its  petition.  The 
original  petition  and  subsL'quent 
correspondence  with  the  HWTC  are 
included  in  the  RCRA  docket. 

In  its  petition.  HWTC  asserted  that 
the  current  RCRA  regulations 
discourage  the  use  of  MTUs  by  requiring 
RCRA  permits  for  each  site  of  operation, 
instead  of  for  each  MTU  HWTC  argued 
that  the  permitting  process  is  duplicative 
for  units  that  travel  from  site  to  site  and 
is  excessively  time-consuming  and 
burdensome,  especially  considering  the 
short  period  of  time  that  MTUs  may 
operate  at  a  single  site  (from  a  few 
weeks  to  a  few  years).  In  particular, 
HWTC  cited  the  corrective  action  and 
public  hearing  requirements  as 
burdensome,  arguing  that  these 
requirements  would  effectively  prevent 
MTUs  from  treating  RCRA  hazardous 
wastes.  As  a  result.  HWTC  argued  that 
EPA's  regulations  prohibit  the  use  of 
promising  and  flexible  treatment 
technologies  and  discourage  the 
treatment  of  hazardous  wastes. 
The  HWTC  petition  requested 
modification  in  several  major  areas; 
permitting  procedures  and  standards, 
delisting,  and  regulatory  exemptions.  A 
discussion  of  HWTC's  recommendations 
in  each  of  these  areas  is  presented 
below. 

1.  Permitting  procedures.  In  its  initial 
petition  in  January  1986.  HWTC 
recommended  that  EPA  develop  (1) 
permits-by-rule  for  specific  technologies: 
(2)  statewide  or  areawide  permits  for 
specific  MTUs  that,  once  granted,  would 
allow  the  unit  to  operate  without  being 
subject  to  public  notice  requirements  at 
each  site  of  operation;  (3)  class  permits 
for  MTUs.  establishing  shortened  forms 
and  expedited  review  procedures,  and 
(4)  a  regulatory  amendment  divorcing 
the  corrective  action  requirements  of 
section  3004{u)  from  the  MTU  permit.  As 
in  the  National  Hazardous  Waste  Forum 
report,  corrective  action  would  be 
separated  from  permit  requirements  by 
a  redefiniUon  of  the  term  "facility."  so 


that  the  permit  applied  only  to  the  MTU, 
not  to  the  property  on  which  it  operated. 

In  a  later  submi-ssion  on  August  25. 
1966.  HWTC  substantially  revised  iU 
petition.  In  this  document,  HWTC 
petitioned  EPA  to  issue  a  separate 
Subpart  of  Part  270  for  MTUs. 
estabhshing  two  sets  of  conditions  for 
MTUs  operating  at  RCRA  sites:  Type  I 
conditions,  which  would  be  unit-specific 
and  would  not  change  from  site  to  site, 
and  Type  II  conditions,  which  would  be 
site-specific  and  would  be  issued  at 
each  site  where  the  unit  operated. 
Corrective  action  and  pubhc  hearing 
requirements  would  apply  at  each  site  of 
operation  (although  public  heanngs 
would  be  consolidated  where  possible). 

2.  Delisting.  HWTC  argues  that  the 
current  delisting  procedures  discourage 
the  use  of  MTUs,  because  under  these 
procedures  (according  to  HWTC]  a 
waste  generator  cannot  know  if  a 
treated  waste  will  be  considered 
nonhazardous  until  months  after  the 
permit  is  issued  and  operation  has 
begun.  If  a  generator  cannot  be  assured 
that  a  waste  will  be  treated  by  the  MTU 
to  nonhazardous  levels  and  thus  be 
exempt  from  further  RCRA  controls,  he 
or  she  may  have  little  incentive  to 
contract  for  an  MTU.  To  address  this 
situation.  HWTC  recommended  two 
regulatory  changes.  In  the  short  term, 
HWTC  believes  that  FJA  should 
establish  procedures  for  integrating 
delisting  decisions  into  the  permitting 
process,  so  that  the  permit  would 
prescribe  specific  treatment  standards 
defining  the  residue  as  nonhazardous  In 
the  long  term.  EPA  should  develop  self- 
implementing  treatment  standards  for 
specific  wastes,  prescribing  the  levels  of 
treatment  that  would  render  the  waste 
nonhazardous. 

3.  Regulatory  exclusions.  HWTC  also 
petitioned  EPA  to  exclude  certain 
specific  treatment  technologies  that  they 
believe  have  a  low  potential  for  release 
of  hazardous  substances  to  the 
environment  from  permitting  under 
S  270.1(c)(2).  Section  270.1|c){2)  currently 
exempts  treatment  in  totally  enclosed 
treatment  systems,  wastewater 
treatment  tank  systems,  and  elementary 
neutrahzation  units.  HWTC 
recommended  adding  to  this  list  eight 
physical  treatment  technologies 
involving  volume  reduction,  materials 
sizing  and  preparation,  and  phase 
separation. 

D.  RCRA  Regulations  Governing 
Petitions 

EPA's  process  for  addressing 
rulemaking  petitions  under  RCRA  is 
specified  in  40  CFR  260.20.  These 
regulations  require  that  the 
Administrator  publish  in  the  Federal 


Register  a  tentative  decision  on  the 
petition  and  solicit  public  wmment.  The 
tentative  decision  may  l>e  m  the  form  of 
an  advanced  notice  of  proposed 
rulemaking,  a  proposed  rule,  or  a 
tentative  determination  to  deny.  Upon 
written  request  of  any  interested  person, 
the  Administrator  may,  at  his  or  her 
discretion,  hold  an  infomal  public 
hearing  to  consider  oral  comments. 
After  evaluating  all  public  comments, 
EPA  will  make  a  final  decision  by 
publishing  in  the  Federal  Register  a 
regulatory  amendment  or  a  final  denial 
of  the  petition. 

This  notice  constitutes  EPA's  tentative 
decision  on  HWTC's  petition. 

III.  Analysis  of  EPA  Tentative  Response 

A.  Summary  of  Response 

EPA  has  tentatively  decided  to  grant 
HWTC's  request  for  developing  special 
MTU  permitting  procedures  by 
proposing  a  new  S  270.66.  In  particular, 
this  section  would  allow  owners  or 
operators  of  MTL's  to  obtain  a  state- 
wide permit  for  specific  MTUs  or  groups 
of  identical  MTUs.  This  permit  would 
prescribe  conditions  applicable  to  the 
design  and  operation  of  the  unit.  These 
conditions  would  apply  statewide,  and 
the  permit  could  be  issued  for  a 
particular  unit  even  if  specific  sites  of 
operation  had  not  been  identified. 
Because  the  permit  will  not  contain  site- 
specific  conditions,  such  as  corrective 
action,  it  is  not  a  section  3005(a)  RCRA 
permit  The  permit  would  be  issued, 
according  to  the  procedures  of  40  CFR 
Part  124  to  the  maximum  extent 
possible,  including  public  notice  and 
opportunity  for  hearing  MTUs  holding  a 
stale-wide  MTU  permit  would  be 
allowed  to  operate  at  a  specific  facility 
within  the  state  once  site-specific 
conditions  were  added  to  the  permit  and 
a  final  RCRA  operating  permit  was 
issued  to  the  facility  m  accordance  with 
40  CFR  Part  124.  Site-specific  conditions 
would  include  such  requirements  as 
location  standards,  the  contingency  plan 
and  secunty  procedures,  and  corrective 
action  at  sites  of  operation. 

EPA  has  also  tentatively  decided  to 
grant  HWTC  s  request  to  add  an 
alternative  delisting  procedure,  which 
will  be  incorporated  into  the  permitting 
process  under  %  270.Z2  and  S  270.32(e). 
This  alternative  delisting  mechanism 
coud  be  used  by  stationary  treatment 
units  as  well  as  by  MTUs.  The  proposed 
incorporation  of  the  delisting  procedure 
into  the  permitting  process,  which 
modifies  and  elaborates  on  HWl  C's 
petition,  would  require  the  same 
technical  showing  as  the  current 
delisting  procedures. 


Under  the  proposed  amendment,  a 
permit  applicant  could  submit 
infomation  necessary  to  delist  the 
treatment  residue,  including  information 
on  the  waste  feed,  likely  constituents  in 
the  treated  waste,  and  the  actual  (or 
proposed)  waste  sampling  and  analysis 
procedures  with  his  or  her  application. 
The  delisting  authority  would  then 
review  the  information  and  set  delisting 
levels  for  the  hazardous  constituents  in 
the  treated  residue.  These  levels  would 
be  included  in  the  draft  permit  for  public 
comment.  If  actual  waste  residue  data 
were  included  as  part  of  the  permit 
application,  these  data  would  be 
available  for  review  by  the  public.  If. 
however,  the  permit  application  did  not 
include  the  actual  waste  residue  data, 
the  draft  permit  would  include  a 
requirement  that  the  treated  waste  be 
sampled  and  analyzed  to  verify  that  the 
prescribed  levels  were  met. 

Once  the  permit  is  issued,  the 
permittee  could  handle  the  treated 
residue  as  nonhazardous  if  it  met  the 
constituent  levels  and  all  other 
conditions  set  in  the  permit.  However, 
the  permittees  who  did  not  originally 
submit  actual  waste  data  would  be 
required  to  submit  confirmatory  data  to 
the  delisting  authority  to  ensure  that  the 
levels  in  fact  were  met  and  that  the 
approved  sampling  an  analysis  plan  was 
followed.  Permittees  who  submitted 
actual  waste  data  in  the  application 
would  be  required  by  the  delisting 
authority  to  submit  confirmatory  data 
only  in  limited  cases  where  the  potential 
for  waste  or  treatment  variability  was 
great. 

With  respect  to  the  third  component 
of  the  petition,  the  Agency  is  requesting 
comment  on  whether  the  eight 
technologies  cited  in  the  petition  could 
be  operated  without  a  permit  in  a 
manner  tha*.  is  protective  of  human 
health  and  the  environment.  EPA  is  also 
asking  what  conditions,  if  any,  should 
be  imposed  on  any  exemption  for  these 
units  to  ensure  adequate  environmental 
and  public  health  protection. 

EPA  anticipates  that  this  proposal  will 
significantly  simplify  the  permitting 
procedures  for  MTUs  and  will  provide  a 
delisting  procedure  which  will  facilitate 
the  use  of  KfTUs  as  well  as  stationary 
hazardous  waste  units.  This  proposal 
will  encourage  treatment  as  an 
alternative  to  land  disposal  and  will 
simplify  remedial  actions,  and.  thus, 
serve  the  purposes  of  HSWA.  For  these 
reasons,  the  Agency  believes  that  this 
rule  will  provide  a  net  benefit  to  human 
health  and  the  environment. 

B.  Permitting  Procedures  for  MTUS 

1.  EPA  proposal.  Today's  proposal 
would  establish  a  two-stage  permitting 


process  for  MTUs.  Design  and  operating 
conditions  would  be  addressed  in  a 
state-wide  MTU  permit,  while  site- 
specific  conditions  would  be  contained 
in  RCRA  permits  issued  to  the  facilities 
at  which  the  MTU  would  operate.  This 
approach  would  allow  EPA  or  an 
authorized  state  to  address  the  general 
permit  conditions  for  the  NfTU  once, 
eliminating  duplicative  reviews,  while 
satisfying  the  statutory  requirement  of 
local  notice  and  corrective  action  at 
each  site  of  operation.  The  details  of 
ElPA's  proposal  are  discussed  in  the 
following  sections. 

a.  Procedures  for  issuing  state-wide 
mobile  treatment  and  site-specific 
operating  permits.  Under  today's 
proposal,  EPA  or  an  authorized  state 
would  approve  the  state-wide  mobile 
treatment  permit,  using  the  40  CFR  Part 
124  procedures  to  the  extent  possible. 
Under  the  proposed  procedures,  the 
MTU  owner  or  operator  would  submit  a 
permit  application  (including  Parts  A 
and  B)  for  a  specific  unit  or  set  of 
identical  units  to  EPA  or  the  authorized 
state,  stating  that  he  or  she  was  seeking 
a  state-wide  permit.  EPA  or  the  state 
would  prepare  a  draft  state-wide  permit 
with  supporting  material,  which  would 
be  published  for  comment  using 
procedures  similar  to  those  described  in 
40  CFR  124.10.  (Section  124.10(c)(2)(ii) 
requires  notice  in  local  newspapers  and 
radio  stations  for  RCRA  permits;  for 
State-wide  mobile  treatment  permits,  the 
regulating  agency  would  be  required  to 
provide  reasonable  state-wide  notice,  as 
well  as  local  notice  in  the  vicinity  of  any 
sites  where  an  operating  permit  was 
being  sought.)  The  regulating  agency 
would  also  be  required  to  hold  a  public 
hearing,  if  requested,  as  provided  in 
§  124.12(a)(3).  However,  the  Agency  or 
the  state  could,  at  its  discretion,  hold  a 
single  state-wide  hearing  or  several 
hearings  throughout  the  state. 

Before  a  permitted  MTU  could  operate 
at  a  specific  facility  in  a  state,  however, 
EPA  or  the  authorized  state  would  have 
to  issue  the  facility  a  RCRA  permit 
which  would  include  as  a  component  of 
the  permit  the  general  conditions  of  the 
state-wide  permit  and  site-specific 
conditions.  This  operating  permit  would 
be  issued  according  to  the  procedures  of 
40  CFR  Part  124.  EPA  or  the  state  would 
publish  for  local  comment  the  draft  site- 
specific  conditions,  together  with  the 
state-wide  permit,  and  would  provide 
the  public  an  opportunity  for  a  local 
heanng  before  issuing  an  operating 
permit. 

Today's  proposal  would  allow  an 
MTU  owner  or  operator  to  obtain  a 
state-wide  MTU  permit  even  in  the 
absence  of  specific  sites  of  operations. 
EPA  anticipates,  however,  that  in  many 


cases  the  owner/operator  will  have 
identified  at  least  one  potential  site  at      j 
the  time  of  permit  application.  [ 

Furthermore,  in  some  cases,  an  MTU 
owner/operator  may  wish  to  test  waste 
streams  from  potential  customers  to 
determine  their  treatability  and  wheth'  i 
they  meet  delisting  standards.  In  these 
cases,  the  owner/operator  may  find  it 
advantageous  to  obtain  a  final  section 
3G05(a)  permit  for  the  property  where 
the  MTU  is  stored.  The  owner/operator 
will  then  be  able  to  perform  treatability 
studies  under  the  terms  of  the  permit 
issued  at  that  site. 

Where  the  owner/operator  has 
identified  one  or  more  potential  sites  of 
operators  within  a  state,  he  or  she  could 
apply  simultaneously  for  the  state-wide 
permit  and  the  site-specific  RCRA 
permits.  In  this  case,  EPA  or  the  state 
agency  should  be  able  to  consoUdate 
public  hearings  to  a  certain  degree.  For 
example,  if  a  single  site  were  identified 
in  a  permit  application,  and  a  hearing  on 
state-wide  and  site-specific  conditions 
were  requested,  it  might  often  be 
possible  to  hold  one  hearing  on  state- 
wide and  site-specific  conditions  in  the 
vicinity  of  the  proposed  site  of 
operation.  If  several  sites  were 
identified,  it  might  be  possible  to 
consolidate  the  hearings  at  a  single 
location  depending  upon  the  proximity 
of  the  sites. 

The  purpose  of  EPA's  proposed 
approach  is  to  allow  one-time  review 
and  permitting  of  the  basic  design  and 
operating  conditions  of  an  MTU.  These 
conditions  would  be  spelled  out  in  the 
state-wide  mobile  treatment  permit  and 
would  be  included  in  the  faciUty-specific 
permits  allowing  the  unit  to  operate  at 
specific  sites.  In  issuing  the  final  RCRA 
operating  permit  at  a  specific  site,  the 
regulating  agency  would  only  address 
such  questions  as  location  standards, 
the  contingency  plan,  and  corrective 
action  for  solid  waste  management  units 
located  on  the  specific  facility. 

Under  today's  proposal,  however, 
EPA  or  the  authorized  state,  in  issuing 
the  site-specific  RCRA  permit,  would 
provide  opportunity  for  comment  on  the 
state-wide  as  well  as  the  site-specific 
conditions.  Section  7004  of  RCRA 
requires  that  EPA  provide  local  notice 
and  opportunity  for  comment  before  a 
permit  is  issued.  The  Agency  questions 
whether  the  procedures  for  issuing  state- 
wide mobile  treatment  permits  provide 
adequate  opportunity  for  local  comment 
where  the  specific  sites  of  operation 
have  not  been  identified  in  the  permit 
apphcation.  Therefore,  today's  proposal 
would  allow  for  local  comment  on  all 
aspects  of  the  draft  permit,  including  the 
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state-wide  conditions,  before  RCRA 
permil*  for  specific  sitei  are  issued 

EI'A  recognizes  that  this  requirement 
may  be  of  concern  to  MTU  or  facility 
owner/operators,  because  it  appears  to 
provide  the  perniitting  authority  and  the 
public  an  opportunity  to  revisit  issues 
that,  in  theory,  had  already  been 
decided  in  the  approval  of  the  state- 
wide permit.  EPA  does  not  believe, 
however,  that  this  concern  should 
override  the  clear  Congressional 
directive  in  RCRA  that  members  of  the 
public  be  provided  the  opportunity  to 
comment  on  facilities  permitted  to 
operate  in  their  nei^borhoods. 
Furthermore.  EPA  believes  that  in 
practice  this  requirement  will  be  of 
limited  significance,  except  in  the  most 
controversial  cases.  Where  public 
comment  has  been  solicited  on  state- 
wide conditions  in  the  initial  approval 
procedures,  and  where  the  state-wide 
permit  conditions  conform  fully  with  the 
Part  264  requirements,  EPA  believes  that 
it  will  be  unusual  for  major  substantive 
issues  regarding  state-wide  conditions 
to  be  raised  that  had  not  already  been 
adequately  addressed  and  resolved. 
As  an  alternative  to  this  approach, 
HWTC  suggested  that  a  single  state- 
wide permit  be  issued  to  a  mobile  unit, 
which  would  be  modified  throuigh  the 
major-modification  procedures  of 
S  270.41  before  the  unit  could  operate  at 
specific  sites.  The  major  modification 
procedure  as  proposed  by  HWTC  would 
include  all  the  procedural  and 
substantive  safeguards  of  permit 
issuance.  In  addition,  the  HWTC 
proposal  would  allow  the  public  to 
comment  on  state-wide  as  well  as  site- 
specific  conditions  during  the  permit 
modification  process.  EPA  has 
tentatively  rejected  this  alternative, 
because  it  appears  to  provide  few  if  any 
advantages  over  the  proposed  approach 
and  because  it  appears  to  contradict  the 
requirement  in  i  3005(a)  of  RCRA  that 
final  operating  permits  be  issued  to 
"facilities"  i.e.,  a  specific  site  rather  than 
equipment  or  particular  hazardous 
waste  management  units).  This  issue  is 
discussed  more  fully  later  in  this 
preamble. 

b.  State-wide  permit  information 
requirements.  Under  today's  proposal, 
MTU  owners  and  operators  desiring 
approval  of  a  state-wide  permit  would 
be  required  to  submit  both  a  Part  A  and 
a  Part  B  application  providing 
information  on  general  design  and 
operating  conditions  Proposed 
5  270.86(c)  specifies  the  information 
requirements  for  each  of  these 
applications.  Except  for  minor  variations 
necessary  to  rePect  the  specifics  of 
MTU  operation,  these  requirements  are 


the  same  at  the  infunration 
requireoK'ntj  for  permit  applications  fcjr 
stationary  units 

The  Part  A  application  for  a  slute- 
wide  permit  would  inciude;  The 
activities  thai  require  the  application  to 
obtain  H  pt-rmit.  the  address  where  the 
units  are  8ton«d  when  not  in  use;  the  SIC 
codt»  that  best  des<Tibe  the  products  or 
services  provided  by  facihties  at  which 
the  MTU  owner/ operator  intends  to 
operate;  the  MllJ  operator  s  name, 
address,  telephone  number,  ownership 
status,  and  related  information;  whether 
the  mobile  units  are  new  or  exisUnjr.  a 
scale  drawing  o'  the  unit,  a  descnption 
of  the  processess  to  be  used  for  the 
treatment,  storage,  and  disposal  of 
hazardou.s  wastes  and  the  design 
capacity  for  these  items:  and  the  class 
codes,  to  the  extent  they  are  known,  of 
the  hazardous  wastes  that  can  be 
treated  by  the  MTU  and  for  which  the 
permit  is  requested.  Finally,  in  the  rase 
of  multiple  units,  the  Part  A  would  have 
to  include  a  certification  by  a  registered 
professional  engineer  that  the  units  were 
identical. 

The  following  information  would  be 
required  in  the  Part  B  permit  application: 
The  chemical  and  physical  properties  (to 
the  extent  they  are  known)  of  the  waste 
to  be  handled,  a  waste  analysis  plan:  an 
inspection  schedule,  with  respect  to 
inspection  of  all  monitoring,  safety, 
emergency,  and  operating  equipment 
that  are  part  of  the  MTU  and  will  be 
used  at  all  locations:  a  description  of 
percautions  to  prevent  ignition  or 
reaction  of  ignitable  reactive,  or 
incompatible  wastes;  a  closure  plan, 
with  closure  cost  estimates  and 
financial  assurance  for  closure  of  the 
MTU:  documentation  of  liability 
coverage:  S  270.16  information 
requirements  for  tanks  that  are  part  of 
the  MTU.  and  S  270.19  and  S  270.62 
information  requirements  for 
incinerators,  if  applicable.  In  addition, 
the  permit  applicant  would  be  required 
to  provide  any  other  information  the 
permitting  authority  deems  necessary. 
EPA  requests  comment  on  whether 
these  elements  are  appropriate  for  an 
application  for  a  state-wide  MTU  permit 
and  whether  additional  items  should  be 
included.  In  particular,  EPA  requests 
comment  on  information  specific  to 
MTU  operations  that  should  be  added. 

c.  Site-specific  RCRA  permit 
information  requirements.  Before  the 
MTU  could  operate  at  a  specific  site,  a 
RCRA  permit  would  be  required  for  that 
site.  The  permit  applicant  would  have  to 
submit  a  separate  Part  A  and  B 
application  for  that  site  either  together 
with  the  original  statewide  permit 
apphcation.  or  subsequently.  Both  the 


owner/ opera  tor  of  the  MTU  and  the 
facility  owner  woiild  »»gn  the  permit 
application.  The  mformatioo  required  in 
the  site-Bpecific  application  is  specified 
in  proposed  {  270.8b(e). 

The  Pari  A  for  each  site  of  operation 
would  require  all  the  information 
currently  required  under  |  270.13  as  it 
applies  to  the  faality  where  the  unit  »>^11 
operate.  In  other  words,  the  applicant 
would  provide  such  information  as  the 
name  and  address  of  the  facility,  a  scale 
drawing  and  photo(?raph  of  the  facility. 
and  a  specification  of  the  particular 
wastes  to  be  treated  at  that  facility.  In 
addition,  the  application  would  include 
information  on  the  8<:hedule  or  duration 
of  activities  at  the  facility,  to  the  extent 
it  was  known  at  the  time  of  the  permit 
application. 

The  Part  B  application  would  require 
general  information  on  the  facility,  such 
as  a  facility  description,  a  topographic 
map,  and  information  on  location,  as 
well  as  information  specific  to  the 
operation  of  the  MTU  that  was  not 
included  in  the  statewide  permit. 
Specific  information  would  include  a 
description  of  secunty  procedures; 
information  on  inspections  with  respect 
to  structures  installed  at  the  facility  and 
equipment  not  included  in  the  unit- 
specific  application:  a  contingency  plan; 
information  on  procedures  to  prevent 
hazards  in  unloading,  runoff,  and  other 
requirements  in  {  270.14(b)(8); 
information  onftlerim  closure  of  the 
MTU  before  it  ?«aves  the  facility  and  on 
closure  of  any  structures  or  equipment 
left  at  the  location;  and  information  on 
containers,  tanks,  surface 
impoundments,  or  waste-piles  used  to 
store  or  treat  wastes  in  conjunction  with 
the  MTU.  In  addition,  in  the  case  of 
incinerators,  the  permit  applicant  could 
also  provide  data  in  lieu  of  a  trial  bum, 
if  appropriate. 

EPA  solicits  comments  on  the 
appropriateness  of  these  information 
requirements  in  permitting  the  operation 
of  ^^^U8  at  specific  sites.  In  particular, 
EPA  is  concerned  about  whether  any 
additional  items  specific  to  MTU 
operation  should  be  added,  such  as 
procedures  for  installation  or 
transportation  of  the  unit. 

d.  Permit  conditions.  The  site-specific 
RCRA  operating  permit  with  the  state- 
wide permit  conditions  included  would 
impose  the  same  conditions  as  a  permit 
for  a  stationary  facility  conducting 
comparable  activities.  ; 

The  state-wide  permit  would  include      j 
the  general  duties  and  requirements  of 
S  270.30  and  S  270.31  (e.g.,  proper  | 

operation  and  maintenance,  inspection  i 
and  entry,  monitoring  and  records);  it  \ 
would  require  discrete  identification 


numbers  for  each  imif  covered  under  the 
permit  (as  discussed  later,  a  state-wide 
permit  might  apply  to  several  identical 
units);  it  would  impose  the  notice 
requirements  of  {  264.12;  the  waste 
analysis  requirements  of  9  284.13;  the 
personnel  training  requirements  of 
§  264.16:  the  requirements  relating  to 
ignitable.  reactive,  and  incompatible 
wastes  of  9  264.17;  and  the  manifest. 
recordkeeping,  and  reporting 
requirements  of  Part  264  Subpart  E.  In 
addition,  it  would  impose  Subpart  G 
closure  requirements,  as  they  apply  to 
the  final  closure  of  the  MTU,  and 
Subpart  H  financial  responsibility 
requirements,  as  applicable  to  closure  of 
the  MTU  and  liability  for  MTU 
operations.  Finally,  Subpart  J  tank  and 
Subpart  O  incinerator  standards  or 
incinerator  trial  bum  standards  of 
S  270.82  would  apply,  as  appropriate. 
EPA  has  proposed  the  addition  of  40 
CFR  Part  264  Subpart  X,  which  applies 
to  miscellaneous  units  (November  7, 
1986,  51  FR  40728-40739),  and  40  CFR 
Part  269  Subpart  C.  which  would  limit 
volatile  organic  emissions  from 
hazardous  waste  management  facilities 
(February  5, 1987,  52  FR  3748).  These 
conditions  would  also  apply,  if 
applicable,  when  they  become  final. 

The  8ite-sf)ecific  conditions  in  the 
final  operating  permit  would  establish 
all  applicable  requirements  not  already 
addressed  in  the  state-wide  permit. 
These  would  generally  Include  security 
procedures,  preparedness  and 
contingency  plan  requirements,  and 
specific  standards  for  activities  at  the 
facility  carried  on  in  connection  with  the 
MTU  treatment.  Examples  of  such 
activities  are  interim  closure  of  the  MTTJ 
at  the  location  and  final  ciosxire  of  any 
structures  or  equipment  remaining  on 
the  site;  financial  assurance  for  such 
closures;  standards  for  tanks  and 
containers  built  at  the  facility  in 
connection  with  operation  of  the  MTU, 
but  not  already  permitted  in  the  state- 
wide permit;  standards  for  waste  piles 
created  in  connection  with  MTU 
activities;  and  incinerator  operating 
conditions  (if  necessary).  In  addition, 
the  final  RCRA  operating  permit  would 
include  a  schedule  of  compliance  for 
any  corrective  action  at  the  facility 
determined  to  be  necessary  by  the 
permitting  authority  under  section 
30O4(u)  of  RCRA,  and  the  facility  owner 
would  have  to  comply  with  financial 
assurance  requirements  for  corrective 
action. 

Finally,  the  site-specific  portion  of  the 
RCRA  permit  would  establish  the  permit 
term.  Unless  otherwise  specified  in  (he 
final  permit,  the  MTU  could  operate  at 
the  site  at  any  time  during  the  fife  of  the 


site-specific  permit  without  a  permit 
modification.  However,  at  the  discretion 
of  the  regulating  agency,  the  permit 
might  require  that  the  permittee  notify 
the  regulating  agency  or  state  or  local 
officials,  including  local  emergency 
response  officials,  before  arrival  and 
operation  of  the  unit  at  the  facility, 

EPA  therefore  is  not  proposing 
specific  time  limits  for  operation  of  an 
MTU  at  a  site.  The  National  Hazardous 
Waste  Forum  recommended  such  a  time 
limit  to  prevent  the  establishment  of 
permanent  treatment  facilities  under 
special  procedures  developed  for  mobile 
units.  EPA  does  not  believe  that  this 
restriction  is  necessary.  The  National 
Fonim's  proposal  was  based  on  the 
assumption  that  facilities  at  which  an 
MTU  operated  would  be  relieved  of  the 
section  3004(u)  corrective  action 
requirements.  Therefore,  it  was 
necessary  to  ensure  that  facility  owners 
engaged  in  long-term  treatment  could 
not  use  MTU  permitting  procedures  as  a 
way  to  avoid  corrective  action.  Under 
EPA's  proposal,  the  facility  at  which  the 
MTU  operated  would  be  subject  to  the 
requirements  of  section  3004(u). 
regardless  of  the  amount  of  time  the  unit 
remained  on  site,  and  the  unit  would  be 
permitted  to  operate  at  that  site  only 
after  full  opportunity  for  public  comment 
under  the  current  permitting  procedures. 
Therefore,  EPA  believes  that  there  is  no 
need  to  establish  a  regulatory  time  limit 
for  operation  of  an  MTU  at  a  site,  other 
than  the  current  ID-year  limit  on  all 
RCRA  permits. 

EPA  solicits  comments  on  this  issue, 
as  well  as  on  the  proposed  state-wide 
and  site-specifit;  permit  conditions. 

e.  Scope  of  mobile  treatment  permit 
Proposed  {  270.86  applies  specifically  to 
MTUs.  In  the  proposal,  MTUs  are 
defined  as  "any  device  or  equipment,  or 
combination  of  devices  or  equipment, 
that  treats  hazardous  waste  and  that  is 
designed  to  be  transported  and  operated 
at  more  than  one  site."  This  definition 
does  not  specify  the  type  of  unit  that 
might  qualify  for  a  mobile  treatment 
permit  under  5  270.66.  as  long  as  it  is 
designed  for  the  treatment  of  hazardous 
waste.  Tlius.  a  mobile  treatment  tank, 
incinerator,  or  any  other  treatment  unit 
could  qualify  as  a  MTU.  However,  any 
permit  issued  under  i  270.66  would  have 
to  adhere  to  the  Part  264  and  other 
standards  appropriate  for  (hat  type  of 
unit. 

Several  members  of  the  regulated 
community  has  asked  whether  a  mobile 
unit  could  ever  qualify  as  a  tank, 
because  §  260.10  defines  tanks  as 
"stationary  devices."  EPA  confirms  (hat 
a  mobile  tank  would  qualify  as  a  tank 
under  9  260.10.  and  would  be  subject  to 


the  Subpart  ]  tank  standards  of  Part  264, 
as  long  as  it  was  intended  to  be 
stationary  during  operation  and  it 
otherwise  met  the  definition  of  a  tank.  In 
some  cases,  of  course,  mobile  units 
might  not  fall  into  the  definitions  of 
tanks,  containers,  or  incinerators.  In 
these  cases,  they  would  be  permitted 
under  Subpart  X  standards  for 
miscellaneous  units,  which  EPA 
proposed  on  November  7, 1986  (51  FR 
40728-40739). 

Today's  proposal  specifies  that  EPA 
or  an  authorized  state  may  issue  a  state- 
wide permit  for  either  a  specific  MTU  or 
identical  units.  In  some  cases, 
manufacturers  of  MTUs  may  produce  a 
number  of  identical  units.  EPA  believes 
that  an  MTU  owTier  or  operator  should 
be  able  to  receive  a  single  state-wide 
permit  covering  several  identical  units, 
and  that  no  useful  purpose  is  8er\'ed  by 
requiring  the  paperwork  of  a  separate 
permit  for  each  unit.  However,  the 
general  permit  would  be  required  to 
specify  the  number  and  identity  of  units 
permitted,  and  each  unit  would  require  a 
discrete  identifying  number.  In  addition, 
the  Part  A  would  have  to  include  a 
certificate  by  a  registered  professional 
engineer  that  the  units  were  identical. 
[EPA  has  not  proposed  a  definition  of 
"identical"  in  this  rulemaking.  It 
recognizes,  however,  that  tnvial 
differences  will  always  exist  between 
different  units.  For  the  purposes  of  this 
mle,  it  intends  "identical"  to  mean 
identical  in  design,  size,  operation,  and 
all  other  conditions  that  might  affect 
treatment  of  hazardous  waste, 
emissions,  or  any  other  factors  that 
would  relate  to  the  performance  or 
safety  of  the  unit.  The  Agency  solicits 
comments  on  the  appropriate  definition 
of  "identical"  for  the  purposes  of  this 
rule.) 

EPA  recognizes  that  manufacturers 
and  operators  of  fixed  treatment  units 
share  many  of  the  concerns  and 
interests  of  mobile  unit  owner/ 
operators.  The  use  of  specific  treatment 
devices  might  also  be  facilitated  if  a 
manufacturer  could  receive  approval  of 
state-wide  conditions  of  those  devices. 
EPA's  proposal  does  not  extend  to  fixed 
units,  however,  because  the  Agency 
believes  that  current  regulations  provide 
adequate  fiexibility  for  the  permitting  of 
fixed  units  at  specific  sites  and  that  any 
permitting  impediments  are  best 
addressed  through  development  of 
guidance  and  model  permits.  However, 
the  Agency  requests  comments  on  this 
issue. 

f.  Closure  requirements.  The  "closure" 
of  MTUs  raises  special  issues  that  EPA 
has  addressed  in  this  proposed 
rulemaking.  As  explained  earlier,  the 
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MTU  itself  will  be  subject  to  the 
applicable  closure  requirements  of  Part 
264,  and  the  permit  applicant  will  be 
required  to  submit  a  closure  plan  as  part 
of  the  permit  application.  In  addition, 
any  structures,  equipment,  or  hazardous 
waste  left  on-site  will  be  subject  to  the 
closure  requirements  and  financial 
assurance  as  part  of  the  operating 
permit  for  the  specific  site. 

In  addition,  the  MTU  will  undergo  an 
"interim"  closure  every  time  it  leaves  a 
specific  site  and  moves  to  another. 
These  proposed  regulations  do  not 
specify  conditions  of  interim  closure 
before  an  MTU  can  leave  a  facility  at 
which  it  is  operating.  EPA  believes  that 
this  question  is  best  handled  as  part  of 
the  specific  permit  conditions  for  the 
facility.  However,  the  Agency 
anticipates  that  MTU  "interim"  closures 
will  generally  be  consistent  with  the 
tank  or  incinerator  closure  standards 
(55  264.197  or  264-351).  Under  todays 
proposal,  if  an  MTU  fails  to  meet  these 
standards,  it  becomes  a  hazardous 
waste  generator  and  transporter  subject 
to  all  applicable  requirements  under 
Parts  262  and  263.  including  the 
manifesting  requirements. 

g.  Trial  burns  for  incinerators.  One 
promising  mobile  technology  is 
incineration.  Mobile  incinerators  have 
already  been  used  successfully  to  treat 
solid  waste,  including  RCRA  hazardous 
waste,  and  this  technology  appears  to 
be  particularly  well  suited  to  cleanups 
and  remedial  action.  A  major  issue  that 
EPA  and  the  states  must  address  in 
issuing  permits  to  mobile  incinerators, 
however,  is  whether  trial  bums  are 
needed  as  each  site  of  operation  to 
establish  operating  conditions. 

Under  today's  proposal,  the  state- 
wide MTU  permit  would  generally 
establish  operating  conditions  for  the 
shakedown  before  trial  bums  at  each 
site  and  for  the  trial  bum  itself,  as 
required  in  S  270.62.  to  the  maximum 
extent  possible.  The  final  operating 
conditions  would  be  established  as  part 
of  the  site-specific  permit.  However. 
MTU  permit  applicants  may  provide 
data  in  lieu  of  a  trial  bum  under 
5  270.19(c)  when  they  apply  for  a  site- 
specific  permit,  just  as  they  may  in  the 
case  of  stationary  incinerators.  EPA 
believes  that  data  developed  during 
operation  of  the  unit  handling  similar 
wastes  at  previous  sites  will  often  be 
adequate  in  heu  of  trial  bum  data,  and 
that  trial  bums  at  specific  sites  may 
often  be  unnecessary.  Particularly  as 
experience  is  gained  with  mobile 
treatment  in  general  and  with  the 
operation  of  specific  units,  EPA  believes 
it  will  be  possible  to  eliminate  the  need 


for  site-specific  trial  bums  to  establish 
operating  conditions. 

h.  Corrective  action.  Under  section 
3004{u)  of  RCRA.  all  permits  issued  after 
the  effective  date  of  the  1984 
amendments  must  address  corrective 
action  for  releases  of  hazardous  waste 
or  hazardous  constituents  from  solid 
waste  management  units  on  the  facility. 
As  explained  earlier,  this  requirement 
would  apply  at  each  facility  where  the 
MTU  owner/operator  is  permitted  to 
operate.  EPAs  corrective  action 
program  has  been  described  extensively 
in  a  draft  strategy  entitled  the  National 
RCRA  Corrective  Action  Strategy  This 
strategy  was  noticed  in  the  Federal 
Register  on  October  23. 1986  (51  FR 
37608)  and  is  available  from  the  RCRA 
Hotline  at  the  address  provided  at  the 
beginning  of  this  notice.  Therefore,  only 
a  brief  description  of  corrective  action 
requirements  is  provided  here. 

Before  a  final  operating  permit  is 
issued  under  proposed  5  270.66.  EPA  or 
an  authorized  state  would  conduct  a 
RCRA  facility  assessment  (RFA)  to 
identify  possible  releases  from  solid 
waste  management  units  within  the 
property  boundary  of  the  facility  at 
which  the  MTU  is  located.  Where 
possible  releases  subject  to  section 
3004(u)  requirements  have  been 
identified,  the  permitting  authority 
would  include  a  schedule  of  compliance 
In  the  permit  requiring  an  investigation 
of  the  releases  and.  if  necessary, 
corrective  action.  The  corrective  action 
portion  of  the  permit,  like  other  site- 
specific  conditions,  would  be  subject  to 
public  comment  before  permit  issuance, 
i.  Permit  modifications.  Under  today's 
proposal,  state-wide  permits  for  MTUs 
could  be  modified  according  to  the 
procedures  of  5  270.41  or  S  270.42.  If  the 
state-wide  permit  conditions  were 
modified,  the  new  conditions  would 
apply  at  all  sites  to  which  the  permit 
applied  in  the  future.  However,  the 
modifications  would  not  apply  at  the 
sites  that  had  already  been  permitted, 
unless  the  operating  permits  issued  for 
those  sites  were  modified  as  well.  EPA 
solicits  comments  on  how  permit 
modification  regulations  should  apply  to 
state-wide  MTU  permits. 

EPA  is  now  concluding  regulatory 
negotiations  on  permit  modifications 
with  representatives  of  industry,  public 
interest  groups,  and  the  states,  and  will 
shortly  be  proposing  amendments  to  the 
current  modification  procedures.  The 
amended  procedures  will  not 
specifically  apply  to  modifications  in 
state-wide  MTU  permits.  As  part  of  the 
rulemaking,  however,  EPA  will  solicit 
comment  on  how  the  amended 
requirements  might  apply  to  state-wide 


permit  modifications  These 
modifications  might  range  from  addition 
of  identical  units  to  the  permit,  change 
in  storage  address,  to  changes  in  basic 
operation  or  design.  Readers  of  today's 
notice  are  encouraged  to  comment  on 
the  permit  modification  amendments 
when  they  are  proposed,  particularly  as 
they  apply  to  MTU  statewide  permits 
and  the  use  of  MTUs  at  already 
permitted  sites.  Interested  persons  may 
ensure  that  they  are  notified  of  the 
publication  of  the  permit  modification 
proposal  by  contacting  the  RCRA 
Hotline  at  the  telephone  number  at  the 
beginning  of  this  notice  or  by  requesting 
notification  in  comments  submitted  on 
today's  proposal. 

j.  Duration  of  permit.  Section  270.50 
states  that  permits  are  effective  for  a 
fixed  term  not  to  exceed  ten  calendar 
years,  and  that  a  permit  shall  not  be 
extended  by  modification  beyond  the 
maximum  duration.  These  requirements 
will  apply  to  state-wide  MTU  permits 
and  to  the  site-specific  RCRA  operating 
permits. 

HWTC  suggested  an  amendment  to 
the  permit  duration  requirement  under 
5  270.50  to  allow  separate  application  of 
expiration  dates  to  state-wide  and  site- 
specific  conditions  However,  the 
expiration  date  cf  each  site-specific 
permit  could  not  exceed  the  unexpired 
term  of  the  basic  part  of  the  permit.  EPA 
believes  that  this  regulatory  change  is 
unnecessary  and  that,  under  the 
regulations  as  proposed,  the  term  of 
treatment  at  a  specific  site  can  be 
defined  as  a  site-specific  condition. 

2.  HWTC  alternative.  EPA's  proposed 
approach  to  MTU  permitting  is  close  to 
the  approach  suggested  by  HWTC  in  its 
August  25  petition.  There  are.  however, 
at  least  two  significant  differences.  -^ 

Under  EPAs  approach,  a  state-wide 
permit  is  issued  to  the  MTU  prescribing 
design  and  operating  conditions,  but  the 
final  RCRA  operating  permit  for  the 
facility  is  not  issued  until  the  site- 
specific  conditions  are  added  to  the 
statewide  permit  for  the  site  at  which 
the  unit  operates.  Under  the  HWTC 
approach,  a  state-wide  "RCRA  permit" 
would  be  issued  to  the  MTU;  this  permit 
would  be  modified  through  the 
procedures  of  S  270  41  to  add  site- 
specific  conditions  for  each  site  of 
operation.  In  addition,  a  separate 
"corrective  action"  permit  would  be 
issued  to  each  site  owner  addressing 
5  3004(u)  requirements  for  that  site. 
Therefore,  the  HWTC  approach  differs 
from  EPA's  proposal  in  two  respects:  (1) 
It  allows  the  addition  of  new  sites  to  an 
MTU  permit  through  the  permit 
modification  process,  and  (2)  it  requires 
the  issuance  of  two  separate  permits  at 


each  facility,  clearly  distinguishing  the 
legal  responsibilities  of  the  MTU  owner/ 
operator,  who  is  Kilely  liable  for  the 
operation,  from  those  of  the  facility 
owner,  who  is  solely  liable  for 
corrective  action  at  the  facibty. 

EPA  hat  tentatively  rejected  the 
HWTC  permit  modification  approach 
because  it  bebeves  that  the  proposal 
runs  counter  to  the  reqiureraent  in 
section  3005(a)  of  RCRA  that  pcrmiU  be 
issued  to  "facilities. "  Given  that  section 
3005(a)  specifically  states  that  permits 
are  issued  to  "facilities,"  the  Agency 
does  not  believe  it  is  appropnate  to 
issue  a  section  3006(a)  permit  where  no 
"facility"  (which  by  definition  refers  to  a 
site  of  operation)  has  been  identified.  In 
addition,  the  Agency  believes  that  the 
approval  of  site-specific  operating 
conditions  at  a  new  »ile  constitutes 
permit  issuance  under  sections  3006(a) 
and  7004(b),  not  permit  nxxlification. 

As  an  alternative,  the  Agency  is 
proposing  an  approach  th«t  provides 
essentially  the  same  advantages  as  the 
HWTC  approach,  but  is  more  consistent 
with  the  statutory  framework.  The  main 
advantage  of  the  permit  modification 
approach  would  appear  to  be  the 
requirement  under  (  124.5  that,  when  a 
permit  modification  is  requested.  EPA 
and  the  public  may  only  address  the 
terms  of  the  modification,  not  other 
permit  conditions.  The  suggested  HWTC 
approach,  however,  would  eliminate  this 
advantage  by  allowing  public  comment 
on  all  portions  of  the  MTU  permit. 
Therefore,  the  procedures  would  be 
identical  to  those  in  the  EPA  proposal 
with  only  the  semantic  differer>ce  that 
they  wouid  be  called  permit 
modifications  rather  than  permit 
issuances.  (The  situation  would  be 
different  if  the  facihty  at  which  the  MTX} 
were  to  operate  was  already  permitted 
to  handle  hazardous  waste.  In  this  case, 
the  facility's  permit  could  be  modified  to 
incorporate  the  MTU — a  change  that  in 
some  cases  might  not  be  significant 
enough  to  require  the  full  procedural 
safeguards  of  the  ma)or  modification 
process.  This  issue,  which  is  now  being 
addressed  by  EPA  In  regulatory 
negotiations  on  RCRA  permit 
modifications,  is  discussed  more  fully  in 
section  IV  J}.1  of  this  preamble.) 

EPA  has  also  tentatively  rejected  the 
HWTC  "corrective  action  "  permit 
approach.  Again,  the  Agency  believes 
that  this  approach  is  inconsistent  with 
the  statutory  concept  of  "facility"  and 
the  requirement  that  all  RCRA  permits 
address  section  30D4(u)  corrective 
action.  Under  the  HWTC  approach,  the 
site-specific  permit  lor  the  MTU  would 
not  be  issued  to  a  "facility,"  but  rather 
to  a  unit,  and  it  would  not  address 


section  3004(u)  corrective  action  on  the 
facility.  For  this  reason.  EPA  does  not 
believe  it  would  constitute  a  legitimate 
RCRA  permit  and  therefore  the  Agency 
does  not  favor  this  approach. 

However,  one  major  advantage  of  the 
"corrective  action"  permit  approach,  as 
described  by  HWTC  is  that  it  clearly 
divides  the  legal  responsibilities  of  the 
MTU  operator  and  the  facility  owner. 
HWTC  is  concerned  that.  If  a  single 
permit  is  issued  to  both,  the  MTU  owner 
or  operator  will  become  hable  for 
section  3004(u)  corrective  action  on  solid 
waste  management  units  and  other 
activities  unrelated  to  MTU  operations 
and  over  which  the  MTU  owner/ 
operator  has  no  control.  A  similar  issue 
arises  when  an  MTU  is  brought  onto  the 
facility  to  carry  out  corrective  action 
and  is  made  part  of  a  facility's  permit 
through  modification. 

Although  EPA  recognizes  HWTCs 
concerns,  the  Agency  does  not  believe 
that  issuing  two  separate,  unrelated 
permits  at  the  same  facility  is  necessary 
or  is  the  most  appropriate  means  of 
resolving  this  issue.  Instead,  EPA 
believes  that  it  is  more  appropriate  to 
delineate  the  limits  of  the  MTU 
operator's  RCRA  responsibilities  in  the 
permit  itself  (and  eventually  as  part  of 
the  corrective  action  regulatioris).  Under 
the  proposed  approach,  therefore,  the 
site-specific  permit  would  specify  the 
corrective  action  and  other 
responsibilities  that  rest  solely  with  the 
facility  owner.  Thus,  the  permit  would 
generally  limit  the  obligations  of  the 
MTU  owner/operator  to  the  MTU 
operation  and  related  activities 
(including  corrective  action  for  releases 
from  the  MTU).  Except  as  specified  in 
the  permit,  EPA  reserves  the  right  to 
take  enforcement  action  against  either 
owner  or  operator  pursuant  to  CERCLA, 
RCRA  or  any  other  legal  authority.  The 
limitation  of  liability  stated  in  the  RCRA 
permit  does  not  affect  any  potential 
liability  under  any  other  authority. 

This  approach  recognizes  that  where 
the  facility  owner  and  the  unit  operator 
are  different  persons,  only  the  facility 
owner  may  in  many  cases  be  able  to 
undertake  corrective  action.  This  is 
particularly  true  on  portions  of  a  site 
that  are  unconnected  with  current 
hazardous  waste  management  activities 
under  control  of  the  MTU  operator.  The 
proposed  limitation  in  the  operators' 
liability,  therefor,  is  a  necessary  element 
of  any  MTU  permitting  stdteme,  because 
without  it  MTU  owners  are  unlikely  to 
operate  at  any  RCRA  hazardous  waste 
facilities.  As  a  result.  EPA  and  facility 
owners  would  find  it  difficuit  if  not 
impossible  to  carry  out  a  section  30O4(i]) 
corrective  action  program  if  operators  of 


MTUs  brought  on  site  to  address 
corrective  action  were  held  liable  for  the 
operation  of  permitted  units  elsewhere 
on  the  site.  At  the  same  time,  EP.^ 
believes  that  its  approach  does  not  ui 
any  way  sacrifice  the  enforceability  of 
permits,  because  facility  owners  would 
remain  liable  for  any  activities  at  the 
site  (including  MTU  operations)  and 
MTU  owners/operators  would  be 
responsible  for  releases  resulting  from 
their  operations. 

EPA  requests  comment  on  the  merits 
of  this  approach,  as  well  as  on  the 
"corrective  action"  permit  alternative 
proposed  by  HWTC, 

3.  Definition  of  facility  and  corrective 
action.  Both  the  National  Hazardous 
Waste  Forum  and  the  Januar>  15  HWTC 
petition  recommended  that  EJPA  redefine 
"facility"  in  40  CFR  260.10.  Section 
3005(a)  of  RCRA  requires  each  owner  or 
operator  of  a  "facihty"  for  the  treatment, 
storage,  or  disposal  of  hazardous  waste 
to  obtain  a  permit.  In  the  July  26, 198Z 
land  disposal  regulation,  EPA  defined 
the  term  to  mean  all  contiguous  land 
and  structures  under  the  control  of  the 
ovraer/operator  engaged  in  hazardous 
waste  management  (47  FR  32288-9.  July 
26, 1982).  Therefore,  a  permit  issued  to  a 
"facility"  applies  to  the  entire  propertj' 
surrounding  the  hazardous  waste 
management  unit,  not  merely  to  the  unit 
itself. 

The  January  25  HWTC  petition  and 
the  National  Hazardous  Waste  Forum 
report  proposed  amending  this  site- 
based  definition  to  specify  that  a 
"process  unit"  could  also  be  a  "facility" 
under  the  regulations.  Under  the 
definition  proposed  by  the  i-fWTC 
petition,  a  hazardous  waste 
management  facility  would  not  always 
be  defined  strictly  in  terms  of  its 
location,  but  in  the  case  of  mobile  units 
the  facility  would  be  the  equipment  or 
"process  unit"  used  for  the  treatment. 
storage,  or  disposal  of  hazardous  waste 
without  any  reference  to  the  property  on 
which  It  operated.  An  MTU  or  "facility." 
therefore,  could  be  issued  a  general 
permit  to  operate  without  reference  to 
sites  of  operation.  The  specific  sites  of 
operation  would  not  have  to  be 
identified  in  the  permit,  and  the  site 
owner  would  not  incur  RCRA 
responsibilities. 

In  practical  terms,  the  most  important 
results  of  this  change  would  be 
eliminating  the  need  for  corrective 
action  under  section  30O4(u)  of  RCR.^ 
and.  according  to  HWTC.  for  local 
notice  and  opportunity  for  hearing  at  the 
sites  of  operation.  Under  HWTC  s 
argument  if  the  permit  apphed  solely  to 
the  MTU,  then  the  site  owner/operator 
would  not  be  subject  to  correcuve 
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action  at  other  solid  waste  management 
units  on  his  or  her  site.  (To  prevent  the 
use  of  MTUs  as  a  way  to  avoid 
corrective  action  for  long-term 
treatment,  the  National  Forum  report 
and  the  HWTC  petition  restricted  MTU 
operation  without  corrective  action  to  90 
days  at  generator  sites  or  4  years  for 
remedial  action.)  In  addition,  HWTC 
argued  that  local  notice  and  opportunity 
for  a  hearing  would  not  be  required  at 
each  site  of  operation.  A  change  in  the 
defmition  of  "facility",  therefore,  would 
provide  a  major  incentive  for  on-site 
treatment  by  generators  not  already 
subject  to  RCRA  permitting 
requirements.  Without  this  change, 
according  to  HWTC.  generators  not 
already  in  the  RCRA  permitting  universe 
would  effectively  be  prevented  from 
treating  their  wastes  by  MTUs  or  any 
other  method,  because  few  would  be 
willing  to  accept  the  corrective  action 
requirements  of  section  30O4(u)  as  the 
price  for  on-site  treatment. 

EPA  recognizes  that  a  redefinition  of 
"facility"  would  provide  a  major 
incentive  to  on-site  treatment  by 
generators.  However,  it  has  tentatively 
rejected  the  HWTC  proposal  because  of 
the  importance  of  the  definition  of 
"facility"  to  the  RCRA  permit  program 
and  because  EPA  believes  that  the 
proposal  is  contrary  to  Congressional 
Intent.  Although  the  definition  of 
"facility  ■  is  found  in  the  regulations,  not 
the  statute,  subsequent  RCRA 
amendments  that  use  and  depend  on  the 
site-based  regulatory  definition  of 
"facility"  incorporate  that  definition  into 
the  statute.  The  corrective  action 
requirements  of  section  3004(u),  added 
to  RCRA  in  1984,  are  based  upon 
Congressional  understanding  that 
"facihty"  means  the  entire  site  under  the 
control  of  the  owner  or  operator 
engaged  in  hazardous  waste 
management,  not  just  the  individual 
hazardous  waste  management  unit  (see 
50  FR  28712,  July  15, 1985).  For  this 
reason,  EPA  does  not  believe  that  it  has 
the  authority  to  redefine  the  term 
"facility"  as  suggested  in  the  HWTC 
petition. 

In  addition,  redefining  "facility"  to 
include  equipment  as  well  as  sites  will 
not  relieve  the  MTU  of  local  notice  and 
opportunity  for  a  hearing.  Under  section 
7004(b)(2),  local  notice  and  opportunity 
for  hearing  must  be  provided  before  a 
permit  can  be  issued  to  any  "facility." 
Thus,  a  permit  could  not  be  issued  to  an 
MTU  "facility,"  whether  defined  as  a 
site  or  equipment,  until  there  had  been 
notice  and  opportunity  for  hearing  in 
each  locality  in  which  it  would  be 
permitted  to  operate. 


HWTC  discussed  in  alternative 
approach  to  permitting  MTUs  in  a  letter 
to  EPA  on  May  21,  198d.  Under  this 
approach,  EPA  would  issue  a  special 
Part  270  regulation  for  MTUs 
specifically  exempting  their  sites  of 
operation  from  the  corrective  action 
requirements.  HWTC  cited  as  a 
justification  for  this  approach  the 
language  of  the  Conference  Report  to 
HSWA.  which  encouraged  EPA  "to  use 
its  existing  authority  to  develop  a  permit 
program  for  mobile  treatment  units." 
EPA  has  tentatively  rejected  this 
suggestion  because  it  does  not  believe 
that  the  Conference  Report  language 
should  be  interpreted  as  overriding  the 
section  3004(u)  requirements,  or  other 
site-specific  requirements  explicitly 
included  in  the  statute.  Rather.  EPA 
believes  that  this  legislative  history 
indicates  Congressional  support  for 
regulatory  changes  to  better 
accommodate  mobile  technology, 
consistent  with  the  statutory  framework, 
an  approach  followed  by  EPA  in 
developing  today's  tentative  response. 
Despite  this  tentative  decision,  EPA 
recognizes  the  breadth  of  support  for  a 
redefinition  of  facility,  reflected  both  in 
the  treatment  industry's  petition  and  in 
the  National  Hazardous  Waste  Forum's 
report.  In  addition,  the  Agency 
recognizes  the  importance  of 
encouraging  hazardous  waste  treatment, 
particulariy  as  land  disposal  restrictions 
go  into  effect,  and  the  important  role 
that  MTUs  could  provide  in  treating 
generators'  waste.  Therefore,  EPA 
solicits  comment  on  the  corrective 
action  and  facility  definition  issue.  In 
particular.  EPA  solicits  information  on 
the  extent  to  which  corrective  action 
requirements  are  likely  to  be  a  barrier  to. 
the  use  of  MTUs  at  generators'  facilities 
that  would  be  interested  in  using  MTUs, 
and  the  extent  to  which  generator  sites 
are  likely  to  have  solid  waste 
management  units  requiring  corrective 
action. 
C.  Delisling  Procedures 

1.  Background.  A  vital  part  of  the 
hazardous  waste  program  is  the  list  of 
hazardous  wastes.  EPA  lists  wastes  as 
hazardous  if  the  Agency  can 
demonstrate  that  the  waste  typically 
and  frequently  meets  the  criteria  for 
listing  (see  40  CFR  261.11(a)(1)  through 
261.11(a)(3)). 

Individual  listed  waste  streams  may 
vary  depending  on  raw  materials, 
industrial  processes,  and  other  factors. 
Thus,  while  a  listed  waste  typically  is 
hazardous,  a  specific  waste  from  an 
individual  facility  may  not  be.  even 
though  it  meets  the  listing  description. 
For  this  reason,  40  CFR  260.20  and  280.22 
of  the  hazardous  waste  regulations 


provide  an  exclusion  or  "delisting" 
procedure.  This  procedure  allows 
persons  to  demonstrate  that  a  specific 
waste  from  a  particular  generating 
facility  is  not  hazardous  because  it  does 
not  meet  any  of  the  cnteria  for  which  it 
was  listed,  that  factors  (including 
additional  constituents)  other  than  those 
for  which  the  waste  was  originally  listed 
could  not  cause  the  waste  to  be 
hazardous,  and  that,  therefore,  the 
waste  should  not  be  regulated  as  a 
hazardous  waste. 

2.  Current  procedures.  Under  the 
existing  regulations,  persons  who 
generate  or  manage  listed  hazardous 
waste  may  petition  the  Agency  for  a 
regulatory  amendment  to  exclude  or 
"delist"  their  waste  from  regulation  (see 
40  ere  260.20  and  260.22).  To  be 
successful,  the  petitioner  must 
demonstrate  that  the  waste  is  not 
hazardous.  HSWA  modified  the 
hazardous  waste  identification  and 
listing  procedures  under  section  3001  by 
adding  paragraph  If],  which  establishes 
specific  criteria  and  procedures  for 
evaluating  delisting  petitions.  These 
statutory  provisions  were  codified  in  the 
(uly  15,  1985.  Final  Codification  Rule  (50 
FR  28702)  and  alter  the  substantive 
standard  by  which  delisting  petitions 
are  evaluated.  The  amendments  set 
forth  a  two-step  delisting  evaluation 
procedure.  First,  the  Agency  must 
consider  the  factors  for  which  the  waste 
was  originally  listed;  then,  the  Agency 
must  examine  factors  other  than  those 
for  which  the  waste  was  listed 
(including  additional  constituents)  in 
cases  where  the  Administrator  has  a 
reasonable  basis  to  believe  that  such 
other  factors  could  cause  the  waste  to 
be  hazardous.  The  amendments  also 
establish  that  the  Administrator  must 
provide  notice  and  opportunity  for 
public  comment  on  the  Agency's 
proposed  decision  (including  evaluation 
of  these  additional  factors)  before 
granting  or  denying  a  petition. 

In  submitting  a  delisting  petition, 
applicants  must  provide  the  Agency 
with  the  information  set  forth  in 
SS  280.20(b)  and  280.22(i),  including:  (1) 
A  description  of  the  manufacturing 
process  or  processes  and  feed  materials 
producing  the  waste,  and  an  assessment 
of  whether  such  processes,  operations, 
or  feed  materials  can  or  might  produce  a 
waste  that  is  not  covered  by  the 
demonstration;  (2)  a  description  of  the 
waste  and  an  estimate  of  the  average 
and  maximum  monthly  and  annual 
quantities  of  waste  generated;  (3) 
pertinent  data  on,  and  a  decision  of. 
factors  considered  by  the  Agency  in 
listing  the  waste,  demonstrating  the 
nonhazardous  nature  of  the  waste;  (4) 


representative  sampling  and  testing  of 
the  waste  on  a  minimum  of  four 
samples,  including  the  name  of  the 
laboratory  performing  the  sampling  and 
testing,  the  names  and  qualifications  of 
the  persons  sampling  and  testing  the 
waste,  sampling  and  testing  dates,  a 
description  of  the  methodologies  and 
equipment  used  to  collect  representative 
samples,  and  a  description  of  the  tests 
performed  and  the  instruments  used  in 
performing  the  tests,  including  the  model 
numbers  of  the  instruments  used  in 
performing  the  tests:  (5)  appropriate 
Quality  Assurance/Quality  Control 
(QA/QC)  data  and  documentation;  (6)  a 
signed  certification  statement;  and  (7) 
other  general  information,  including  ihe 
petitioner's  name  and  address,  facility 
location,  and  a  statement  of  the 
petitioner's  interest,  need,  and 
justification  for  the  proposed  action. 

For  the  Agency  to  determine  whether 
other  factors  (including  additional 
constituents)  could  cause  the  waste  to 
be  hazardous,  petitions  must  also 
include  the  following  additional 
Information  (described  in  detail  in 
"Petitions  to  Delist  Hazardous  Waste:  A 
Guidance  Manual,"  NTIS,  PB  85-194488): 
(1)  Data  on  whether  the  waste  exhibits 
any  of  the  four  hazardous  waste 
characteristics  identified  in  Subpart  C  of 
Part  261;  and  (2)  a  complete  list  of  raw 
materials,  intermediates,  by-products, 
and  products  used  or  produced  in  the 
processes  at  the  plant  or  facility 
generating  the  waste;  a  list  of  those  raw 
materials,  intermediates,  by-products, 
and  products  that  are  discharged  into  or 
likely  to  be  present  in  the  waste,  as  well 
as  approximate  quantities  for  each 
material  entenng  the  waste;  and,  a  list 
of  those  raw  materials,  intermediates, 
by-products,  and  products  that  are  not 
discharged  into  or  likely  to  be  present  in 
the  waste  and  the  basis  for  this  belief;  * 
or  (3)  representative  analytical  data  on 
at  least  four  representative  samples  for 
o// constituents  listed  in  Appendix  VIII 
of  Part  261  that  are  likely  to  be  present 
in  the  waste  at  significant  levels,  and  for 
those  Appendix  VIII  hazardous 
constituents  for  which  no  testing  is 
done,  an  explanation  of  why  these 
constituents  would  not  be  expected  to 
be  present  in  the  waste  or,  if  present, 
why  they  would  not  pose  a  toxicological 
hazard. 

Delisting  petitions  are  evaluated  by 
the  Office  of  Solid  Waste  at  EPA 
headquarters  in  Washington,  DC  or  at 
the  state  level  in  those  states  that  have 


*  Based  on  this  information,  the  A^ncy  may 
require  analytical  testing  of  the  waste  for  those 
additional  constituents  likely  to  be  present  in  the 
waste  when  the  information  appears  to  indicate 
their  presence  at  significant  levels. 


authorized  delisting  programs.  (To  date. 
Georgia  is  the  only  state  authorized  for 
the  RCRA  delisting  program.)  Typically, 
the  data  required  to  support  a  delisting 
decision  are  developed  by  the 
hazardous  waste  generator  or  treater. 

As  discussed  earlier,  the  permit 
application  process  can  be  an  involved 
and  time-consuming  procedure  that  can 
take  several  years  to  complete.  Once  the 
permit  is  secured  (which  may 
encompass  some  type  of 
demonstration — e.g.  a  trial  bum  for 
incinerators),  the  owner  or  operator 
must  produce  a  representative  quantity 
of  residue,  and  then  sample  and  analyze 
the  residue  before  attempting  to 
demonstrate  through  a  delisting  petition 
that  the  residue  is  non-hazardous. 
Alternatively,  data  required  for  delisting 
may  be  available  (e.g.,  obtained  during 
interim  status)  and  such  data  can  be 
submitted  for  delisting  purposes.  The 
delisting  process,  from  the  date  a 
complete  petition  is  received  to  final 
determination,  typically  will  take  eight 
months  or  longer.  Thus,  treatment  unit 
owners  may  find  it  difficult  to  assure 
potential  clients  that  the  treatment 
process  will  produce  a  non-hazardous 
(delistable)  treatment  residue,  and 
therefore  they  may  face  substantial 
difficulty  in  marketing  their  treatment 
technology. 

To  correct  this  problem,  today's 
proposal  includes  an  alternative 
mechanism  to  delist  a  waste  from 
regulation,  by  incorporating  the  current 
delisting  process  into  the  permit  process. 
EPA's  proposed  method  for  doing  this  is 
discussed  below. 

3.  Proposed  approach.  Today's 
proposal  would  allow  owners  or 
operators  of  hazardous  waste  units 
(both  MTU's  as  well  as  stationary 
treatment  units)  the  option  of  petitioning 
for  a  delisting  through  the  RCRA  permit 
process  at  the  time  that  they  submit  the 
Part  B  of  their  Part  270  permit 
application.  (Of  course,  delisting  may 
still  be  conducted  under  the  procedures 
currently  in  place.)  In  this  case,  the 
delisting  portion  of  the  application 
would  be  submitted  to  the  state,  or  if  the 
state  were  not  authorized  for  delisting, 
to  the  EPA  regional  office.  This 
approach  would  allow  delisting  and 
permit  decisions  to  be  made 
concurrently.  The  specific  information 
requirements  which  would  have  to  be 
met  to  delist  a  hazardous  waste  through 
the  permit  process  are  the  same  as 
currently  required  under  the  existing 
delisting  procedure;  these  requirements 
are  set  out  in  proposed  §  270.22,  and 
discussed  in  this  proposal  under  the 
heading  "Specific  Information 
Requirements." 


Under  the  Agency's  proposed 
approach,  delisting  petitions  would  be 
reviewed  according  to  the  existing 
delisting  criteria.  Although  the  petitions 
would  be  part  of  the  permitting  process, 
they  would  be  reviewed  and  acted  upon 
by  the  appropriate  delisting  authority 
(i.e.,  EPA  or  state  authorized  for 
delisting);  however,  the  notice  and 
comment  procedures  of  the  permitting 
process  would  apply  (§  124.10).  (See 
section  III.C.6.  for  a  discussion  on  the 
notice  and  comment  procedures.) 
Owmers  and  operators  of  MTUs  could 
file  their  petitions  as  part  of  a  state-wide 
or  site-specific  RCRA  permit  application 
(see  proposed  §  270.66).  and  decisions 
concerning  both  the  permit  and  the 
hazardous  or  non-hazardous  nature  of 
the  treatment  residue  would  be  made  at 
the  same  time. 

In  states  that  are  authorized  for 
delisting,  such  delistings  would  be 
granted  as  part  of  the  state's  permitting 
process.  However,  for  the  defisting 
component  of  the  state-issued  permit  to 
be  valid  nationwide,  the  applicant 
would  have  to  submit  a  similar  delisting 
petition  to  EPA  under  §  260.20  and 
§  260.22.  In  cases  where  the  state  is  not 
authorized  to  conduct  the  delisting 
process  but  is  otherwise  authorized  for 
RCRA  or  HSWA  permitting,  the 
delisting  portion  would  be  reviewed  by 
EPA,  and  a  permit  that  includes  the 
delisting  would  be  issued  jointly  vbrith 
the  RCRA  base  permit.  Because  the 
delisting  is  performed  by  EPA,  it  would 
be  effective  nationally.  However, 
regardless  of  the  state's  authorization 
status,  unless  a  state  similarly  exercises 
its  own  delisting  provision  consistent 
with  the  Federal  action,  the  Federal 
decision  to  exclude  the  waste  from 
regulation  will  not  be  effective  in  that 
state  since  the  state  program  can  impose 
requirements  that  are  more  stringent 
than  the  Federal  requirements. 
Therefore,  as  a  practical  matter,  the 
applicant  may  not  be  able  to  benefit 
from  the  Federal  delisting  until  the  State 
law  allows  the  Federal  decision  to  be 
implemented.  In  a  state  that  does  not 
have  a  provision  for  delisting  or  has  no 
way  to  adopt  Federal  delisting 
decisions.  EPA  will  not  review  the 
dehsting  petition  (unless  the  waste  is 
involved  in  interstate  commerce)  since 
EPA's  decision  will  have  no  effect  in 
that  state. 

Under  today's  proposal,  petitioners 
could  request  delisting  as  part  of  their 
permit  application  in  one  of  two  ways, 
depending  on  whether  or  not  they  had 
actual  waste  treatment  residue  data. 
The  two  approaches  are  discussed 
below. 
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The  Tirst  approach,  contained  in 
proposed  {  270.22(al.  would  kx' 
appropnate  for  thus*-  persons  who 
already  had  samples  of  the  treated 
waste  residue  and  can  provide  waste 
residue  analysis  information  at  the  time 
of  permit  application.  This,  for  example, 
would  be  the  case  for  intenm  status 
facilities  or  for  facilities  that  had  sent 
their  waste  to  a  permitted  MTU  for  a 
treatability  study  Pilot  plant  data  would 
normally  not  meet  the  data  requiremenU 
under  $  270.22(a).  However,  the 
applicant  may  be  able  to  demonstrate 
that  the  pilot  plant  data  satisfy  the 
requirement  for  actual  data  on  the  wa.ste 
to  be  delisted. 

Under  the  first  approach,  the  permit 
applicant  would  submit  all  the 
information  thai  is  currently  required  for 
delisting  under  40  CFR  260.20  and  280^ 
(see  section  on  "Current  Procedures"). 
EPA  (or  the  state  if  the  state  had 
dehsting  authority)  would  review  the 
delisting  information  and  treatment 
residue  constituent  levels,  decide  if  the 
levels  met  the  delisting  criteria,  and 
publish  a  proposed  delisting  decision  in 
the  draft  permit  for  public  comment. 
EPA  (or  the  state  if  the  state  had 
delisting  authority)  would  consider  and 
address  all  comments  and  then  grant  or 
deny  the  delisting  petition;  this  decision 
would  be  incorporated  in  the  Tinal 
permit. 

The  second  approach,  described  in 
proposed  S  270.22(b).  would  be  available 
to  persons  who  do  not  have  actual 
waste  treatment  residue  data.  This 
might  be  the  case  for  a  new  treatment 
unit  or  for  a  treatment  unit  new  to  a  site. 
Under  this  approach,  the  applicant 
would  submit  (in  addition  to  the 
generally  required  information):  Waste 
feed  data,  information  on  the  hazardous 
constituents  that  are  likely  to  be  present 
in  the  treatment  residue,  and  a  detailed 
description  of  the  sampling  and  analysis 
plan  that  would  be  used  to  measure 
constituent  levels.  (Information 
requirements  under  this  option  are 
discussed  in  more  detail  below  under 
"Specific  Information  Requirements.") 
The  delisting  authority  would  use  this 
information  to  set  delisting  levels  for  the 
constituents  identified  in  the  waste  and 
to  set  sampling  and  analysis 
requirements.  These  conditions  would 
be  published  for  comment  in  the  draft 
permit  and.  if  approved,  incorporated 
into  the  final  permit. 

After  the  permit  had  been  issued,  the 
permittee  would  conduct  the  sampling 
and  analysis  that  was  required  as  part 
of  the  permit  to  determine  the  levels  of 
constituents  present  in  the  waste.  If 
these  levels  met  the  conditions  laid  out 
in  the  permit,  the  permittee  could  handle 


the  treatment  residue  as  nonhazardous. 
However,  if  the  permittee  found  that  the 
treatment  residue  did  not  meet  the 
delistable  levels  or  that  new 
constituents  existed  in  the  residue,  the 
waste  would  have  to  be  handled  as 
hazardous.  In  these  circumstances,  the 
permittee  would  have  to  seek  a  delisting 
for  the  residue  through  the  permit 
modificaUon  process  or  the  standard 
delisting  procedures. 

The  Agency's  pnmary  objective  in 
proposing  this  consolidation  of  the 
permitting  and  delisting  procedures  is  to 
expedite  the  delistinj?  pn)cess.  The 
proposed  system  will  provide  owners 
and  operators  of  facilities  (including 
MTUs)  that  treat  hazardous  waste  and 
seek  t(i  have  their  treatment  residues 
classified  as  nonhazardous  with  a 
process  by  which  they  can  avoid  the 
time  delays  inherent  in  the  current 
procedure  and  know  in  advance  what 
requirements  they  must  meet  to  achieve 
delisting. 

The  Agency  perceives  several 
advantages  to  integrating  delisting  into 
the  permitting  process:  (1)  It  provides 
equivalent  safej^uards  to  the  delisting 
process  as  currently  allowed:  (2)  it 
provides  a  logical  process  for  delisting 
the  waste  since  permit  reviews  are 
designed  to  examine  the  nature  of  a 
waste  stream,  the  process  used  to  treat 
it.  and  the  operating  conditions  of  the 
treatment  system,  which  are  also 
fundamental  elements  of  the  delisting 
review;  (3)  it  allows  the  appli(.ant  to 
know  the  constituent  levels  that  must  be 
achieved  before  an  expensive  unit  is 
built  or  leased;  (4)  it  speeds  the  time 
necessary  for  delisting  decisions,  since 
the  delisting  application  is  not  delayed 
while  awaiting  permitting,  construction, 
and  operational  activities;  (5)  it  provides 
the  public  and  the  permit  issuing 
authority  an  opportunity  to  review  and 
comment  on  the  hazardous  and 
nonhazardous  nature  of  the  treatment 
residue  as  well  as  the  treatment 
technology  and  its  performance  before 
the  permit  is  issueii;  and  (6)  it  allows  the 
Agency  to  use  the  permitting  system's 
extensive  pro<-.e<lure»  for  modifying  and 
terminating  permits  and/or  p«Tmii 
conditions  to  ensure  the  permit  holders 
continued  adherence  to  the  delisting 
conditions. 

This  proposal  addresses  the 
procedures  of  delisting  but  doe*  not 
affect  the  technical  cntena  for  delisting. 
EPA  is  evaluating  its  delisting  standanis 
and  criteria  as  part  of  a  separate  effort. 
In  particular,  the  Agency  is  reviewing 
the  relationship  of  dehsting  levels  to  its 
definition  of  hazardous  waste  and 
treatment  levels  required  by  the  HSWA 
land  disposal  restrictions.  EPA  will  be 


soliciting  comments  on  these  and  other 
issues  as  a  part  of  this  separate  effort. 
The  following  sections  present  and 
explain  the  regulatory  changes  that  are 
proposed  today  to  integrate  delisting 
into  the  permit  process. 

4.  Specific  infurmaUon  requirements. 
As  explained  earlier,  today's  proposal 
would  establish  two  approaches  for 
permit  applicants  seeking  to  delist  a 
waste  treatment  residue  as  part  of  the 
permitting  process.  Under  proposed 
{  270.22(a).  permit  apphoants  who  had 
all  of  the  information,  including  the 
actual  waste  residue  analysis,  would 
submit  this  information  as  is  currently 
required  under  {  260.20(b)  and  \  260.22. 

Under  proposed  S  270.22(b).  permit 
applicants  who  do  not  have  the 
treatment  residue  data  available  could 
defer  submittal  of  this  information  until 
after  issuance  of  the  p<'rmit.  In  this  case, 
the  applicant  would  have  to  provide,  at 
a  minimum:  (1)  All  information  required 
under  \  2e0.20(b)  (e.g.,  the  applicant's 
name  and  address,  proposed  action,  and 
statement  of  need  for  delisting):  (2)  a 
description  of  the  manufactunng  process 
or  other  operations,  a  descnption  of  feed 
materials  producing  the  waste,  and  an 
assessment  of  whether  such  processes, 
operations,  or  feed  materials  can  or  may 
produce  a  waste  that  is  not  covered  by 
the  demonstration.  (3)  a  descnption  of 
the  waste  and  an  estimate  of  the 
average  and  maximum  monthly  and 
annual  quantities  of  waste  generated;  (4) 
a  description  of  the  methodologies  and 
equipment  that  will  be  used  to  obtain 
the  representative  samples  and  a 
description  of  the  tests  to  be  performed 
and  the  instruments  to  be  used  in 
performing  the  tests,  including  the  model 
numbers  of  the  instruments  to  be  used  m 
performing  the  tests;  (5)  a  description  of 
the  sample  handling  and  preparation 
techniques,  including  techniques  that 
will  be  used  for  extraction, 
containerization.  and  preservation  of  the 
samples:  (6)  such  supplemental 
information  as  the  delisting  authority 
finds  necessary  and  appropnate  to 
determine  whether  the  residues  from  the 
treatment  process  vrill  be  nonhazardous; 
and  (7)  a  detailed  sampling  and  analysis 
plan  that  will  indicate  to  the  Agency  the 
representativeness  of  the  samples  to  be 
collected.  As  part  of  these  data 
requirements,  permit  applicants  would 
also  be  required  to  furnish  information 
on  the  hazardous  constituents  that  might 
be  present  in  the  treatment  residue  (i.e., 
a  complete  list  of  raw  matenals, 
intermediates,  by-products,  and 
products  that  are  hkely  to  be  used  in  the 
various  procesaes  that  generate  the 
waste).  The  delisting  authonty  may 
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waive  or  reduce  the  level  of  detail  for 
any  of  these  items,  if  appropriate. 

5.  Establishing  permit  conditions  for 
delisting.  Proposed  S  270.32(e) 
establishes  the  following  permit 
conditions.  In  those  cases  where  the 
delisting  applicant  supplies  all  the 
delisting  information,  as  required  under 
§  270.22(a),  the  permit  would  establish 
maximum  levels  for  the  constituents 
identified  in  the  waste  residue.  In 
addition.  EPA  (or  the  state  if  the  state 
had  delisting  authority)  could,  in  its 
discretion,  require  further  sampling  and 
analysis  and  reporting  of  these  results 
as  a  permit  condition.  This  would  be 
particularly  appropriate  if  the  waste 
feed  or  process  conditions  were  likely  to 
vary  somewhat.  The  permit  would  also 
require  that  the  waste  would  have  to  be 
handled  as  hazardous  if  it  failed  to  meet 
the  permitted  levels. 

When  the  delisting  applicant  is  unable 
to  furnish  actual  waste  residue  data  and 
thus  must  apply  for  a  delisting  under 
§  270.22(b),  the  permit  would  establish 
maximum  levels  for  the  constituents 
anticipated  to  be  present  in  the  waste 
residue.  These  levels  would  be  based  on 
the  information  provided  by  the 
applicant  on  the  waste  feed  and 
intended  treatment  process  (proposed 
S  270.32(e)(2)).  In  addition,  the  permit 
would  set  conditions  for  sampling  and 
analysis  of  the  treated  waste  to  ensure 
that  no  additional  toxic  constituents  are 
present  in  the  waste  at  significant  levels 
and  that  the  constituent  levels  set  in  the 
permit  have  been  met  such  that  the 
treated  waste  is  in  fact  nonhazardous. 
These  data  might  include,  but  would  not 
be  limited  to:  (1)  Representative  samples 
of  the  total  concentrations  of  all 
Appendix  VIII  hazardous  constituents 
likely  to  be  present  in  the  treatment 
residue;  *  (2)  concentrations  of  total  oil 
and  grease;  (3)  leachable  concentrations 
using  the  Extraction  Procedure  (EP)  or 
Organic  Waste  Extraction  Procedure 
(OWEP)  of  the  EP  toxic  metals  plus 
nickel;  (4)  leachable  concentrations 
using  a  distilled  water  leach  test  for 
cyanide;  (5)  representative  QA/QC 
procedures  (including  reporting  spike 
concentrations  and  present  recoveries), 
and  (6)  the  characteristics  of  ignitability, 
corrosivity,  and  reactivity.  In  addition, 
the  permit  could  require  periodic 
sampling,  analysis,  and  reporting,  where 
the  delisting  authority  deemed  it 
necessary. 


•  In  detennining  which  coiMtifuenU  are  likely  to 
be  present  in  the  waste,  the  petitioner  would  have 
to  provide  juslincation  of  which  other  Appendix 
Vlll  hazardous  congtituents  are  not  expected  to  be 
preaent,  or  if  present,  why  they  would  not  pose  a 
loxicological  hazard. 


Once  the  permit  holder  has 
determined  that  the  waste  residue  meets 
the  delisting  levels  in  the  permit,  the 
permit  holder  and  other  persons  would 
be  able  to  handle  the  residue  as  a  non- 
hazardous  waste.  However,  if  the 
constituent  levels  are  not  met.  if  a 
previously  undetected  hazardous 
constituent  is  found  in  the  waste 
residue,  or  if  the  permittee  does  not 
meet  any  of  the  other  permit  conditions 
related  to  delisting,  the  permittee  would 
have  to  handle  the  waste  residue  as 
hazardous  and  seek  delisting  through 
the  permit  modification  process  or 
current  delisting  procedures. 

The  permit  would  also  require  the 
permittee  to  report  the  testing  results  to 
the  delisting  authority  within  90  days 
after  treatment  of  the  first  batch  of 
waste,  and  the  permittee  would  have  to 
submit  a  certificate  that  is  signed  by  or 
on  behalf  of  the  permittee  that  attests  to 
the  truth,  accuracy,  and  completeness  of 
the  information  submitted  to  the 
delisting  authority.  The  delisting 
authority  would  review  the  data  to 
verify  that  the  waste  met  all  of  the 
permit  conditions  (e.g.,  met  the 
maximum  allowable  levels  set  in  the 
permit).  If  the  delisting  authority  found 
that  the  permit  conditions  relating  to 
delisting  had  not  been  met,  it  would 
notify  the  facility  in  writing  that  the 
waste  must  be  managed  as  hazardous. 
In  addition,  EPA  (or  the  state  if  the  state 
had  delisting  authority)  might  take 
enforcement  action  against  the 
treatment  facility  if  it  had  managed  any 
of  the  waste  as  nonhazardous. 

6.  Public  notice  and  comment.  Section 
3001(f)(2)(A)  of  RCRA  states  that  the 
Administrator  shall  publish,  to  the 
maximum  extent  practicable,  a  proposal 
to  grant  or  deny  a  delisting  petition  in 
the  Federal  Register  within  one  year 
after  receiving  a  complete  petition. 
Section  3001(f)  was  essentially  a 
statutory  codification  of  the  publication 
requirements  for  delisting  under  40  CFR 
260.20(c)  and  (e).  Under  these 
regulations  the  Administrator  publishes 
both  the  proposed  and  final  petition 
determinations  in  the  Federal  Register. 
In  addition,  upon  written  request  of  an 
interested  party,  the  Administrator  may, 
at  his  or  her  discretion,  hold  an  informal 
public  hearing  to  consider  oral 
comments  on  the  tentative  decision  (see 
40  CFR  260.20(d)).  Section  3001(f)  was 
added  becasue  of  Congress'  concern 
that  the  Agency  was  granting  delisting 
decisions  without  first  soliciting  public 
comment.  (See  50  FR  28717.  July  15, 
1985.) 

The  alternative  delisting  procedure 
proposed  today  would  employ  the  local 
notice  and  comment  procedures  of  the 


permitting  process,  spelled  out  in 
§  124.10.  as  well  as  publication  in  the 
Federal  Register.  Under  this  proposed 
procedure,  §  124.10  regulations  would 
apply  to  all  delistings  that  are 
incorporated  into  the  permitting  process 
The  regulations  direct  the  Regional 
Administrator  or  State  Director  to  give 
public  notice  concerning  the  tentative 
denial  or  approval  of  a  permit 
application  in  a  daily  or  weekly  major 
local  newspaper  of  general  circulation 
and  to  broadcast  this  information  over 
local  radio  stations.  In  addition,  notice 
must  be  given  to  persons  on  a  mailing 
hst  composed  of  interested  individuals 
from  the  community,  including 
participants  from  past  permit 
proceedings;  the  public  must  be  notified 
of  the  opportunity  to  be  placed  on  the 
mailing  list  through  periodic  publication 
in  the  public  press,  environmental 
bulletins,  or  state  law  journals  (40  CFR 
124.10(c)(l)(viii)).  The  EPA  region  or 
state  authority  must  allow  at  least  45 
days  for  public  comment  on  the  draft 
permit.  Furthermore.  40  CFR  124.12 
states  that  the  State  Director  or  Regional 
Administrator  shall  hold  a  public 
hearing  whenever  he  or  she  receives 
written  notice  of  opposition  to  a  draft 
permit  and  a  request  for  a  hearing 
within  the  45-day  comment  period. 
Accordingly,  use  of  the  permitting 
procedures  eliminates  the 
administrative  discretion  with  respect  to 
granting  a  hearing  afforded  by  the 
delisting  procedures  under  40  CFR 
260.20(d). 

In  addition,  to  provide  an  opportunity 
for  comment  nationally  and  to  comply 
with  section  3001(f),  EPA  would  publish 
a  Federal  Register  notice  on  its  proposed 
delisting  decision  at  the  time  if  issued 
the  draft  permit.  The  Federal  Register 
would  state  that  EPA  was  proposing  to 
issue  or  deny  a  delisting  petition 
submitted  as  part  of  a  permit 
application;  it  would  identify  the 
petitioner,  the  facility,  and  the  waste  for 
which  delisting  was  sought;  and  it  would 
indicate  whether  EPA  was  proposing  to 
grant  or  deny  the  petition.  Finally,  the 
notice  would  identify  an  EPA  contact 
from  whom  further  information  could  be 
obtained  and  to  whom  comments  should 
be  submitted. 

7.  Modification  to  the  general 
rulemaking  petition  process.  The  final 
regulatory  change  necessitated  by 
today's  delisting  proposal  concerns:  (1) 
The  appropriate  authority  to  receive  a 
dehsting  petition  and,  (2)  the  notice  and 
comment  provisions  to  be  used  in  the 
general  rulemaking  petition  process.  In 
particular,  §  260.20(a)  and  (b)  states  that 
any  petition  that  is  submitted  to  modify 
or  revoke  any  provision  in  Parts  260 
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through  266  and  ^68  *  should  be 
submitted  to  the  AdministratcK 
However,  when  a  deliBting  petition  i» 
submitted  as  part  of  the  permil  process, 
the  petition  should  be  submitted  to  lh« 
Director  as  defuif  d  in  40  CKR  270  2. 
Therefore,  these  two  paragraphB  have 
been  modified  acx.ordingly. 

With  respe<:t  to  the  notice  and 
comment  provisions.  'U'  C.W.  280.20(c) 
and  (e)  state  that  the  Administrator  will 
pubhsh  m  the  Federd  Register  «  notice 
of  (1)  his  initial  determination,  m  the 
form  of  an  advanced  notice  of  proposed 
rulemaking,  a  proposed  nile,  or  a 
tentative  determination  to  deny  the 
petition,  and  (2)  his  final  decision.  In 
addition,  40  C1-"R  2tT0  20|d)  specifies 
when  the  Administrator  may  bold  an 
informal  public  hearing.  However,  as 
indicated  in  the  previous  section,  the 
delisting  pn>cedure  proposed  today 
would  employ  the  local  notice  and 
comment  procedures  u.sed  in  the 
permitting  process  in  addition  to 
publication  in  the  Federal  Register  (See 
40  CFR  124.10).  Sections  2eo.20(c).  (d). 
and  (e)  have  been  modified  to  reflect 
this  change. 

8.  Other  regulatory  changes.  This 
notice  also  proposes  two  minor 
technical  changes  to  5  2e0.22ta)  and  (b). 
This  amendment  would  indicate  that 
alternate  procedures  exist,  as  set  out  in 
the  permitting  process  under  {  270.22 
and  S  270.32|n.  for  seeking  a 
determination  that  a  treatment  residue 
is  non-hazardous. 
D.  Regulatory  Exdusions 

1.  Background.  The  IfWTC  petition 
included  a  "conditional"  exclusion  for 
specific  treatment  processes  from  the 
RCRA  permitting  requirements.  HWTC 
amended  its  petition  on  September  17 
and  December  15, 1986,  with  suggested 
preamble  and  regulatory  language  that 
detailed  the  conditions  of  the 
exemption.  The  units  recommended  for 
the  exclusions  are  used  for  volume 
reduction,  materials  sizing  and 
preparation,  and  phase  separation. 
These  units  might  be  containers  or 
tanks,  and  they  could  be  stationary  units 
as  well  as  MTUs. 

As  discussed  below,  EPA  believes 
that  any  exemption  from  the 
requirement  that  facilities  that  treat, 
store,  or  dispose  of  hazardous  waste 
obtain  a  RCRA  permit  must  be  justified 
on  the  basis  that  the  exempted  activities 
pose  a  minimal  risk  to  human  health  and 


«  Section  280  ZO  indicates  that  nilemakinR 
petition,  may  be  Mbmilled  Yo  modify  or  r*i«.ke  any 
provition  in  Parts  280  through  ZBS  Since  this 
provision  w.s  protnulitaled.  two  new  '^'e"-**^ 
286  and  288  have  l>een  added.  Therefore.  (  28020(8) 
has  been  revised  to  reHect  these  additions 


the  environment  and  thus  regulation 
under  section  3004  of  RCRA  is 
unnecessary  Although  EPA  would 
consider  exemptions  from  the  RCRA 
permit  ••■quirements  under  section  3005 
for  minimal  nsk  treatment  activities,  the 
Agency  has  in«uffi<:ient  information  at 
the  prest'nt  time  on  the  potential  nsks 
posed  by  the  treatm«-nt  units  descrilied 
in  the  petition  The  Agency.  thert;fore,  is 
deferring  a  d«M:iiior  on  wtiether  to 
exclutV  these  treatmt^nt  activities  and 
solicits  comments  and  information  cm 
these  wnits  to  aid  EPA's  decision  on  this 
issue. 

The  HWTC  petition  presents  two 
reasons  for  exempting  these  units.  First, 
HWTC  claims  that  these  units  pose  a 
minimal  nsk  dunng  operation  and 
therefore  the  RCRA  permitting  process 
is  unnew-ssary  to  ensure  adequate 
protection  to  human  health  and  the 
environment  The  Council  states  that  the 
units  are  in  widespread  use.  are  of  a 
standardized  (onfiguratum.  operate  m  a 
tank  or  container  and  have  low  or 
extremely  low  potential  for  release 
However.  HW^T:  recommends  certain 
operational  and  procedural 
requirements  to  ensure  that  the  units  arc 
operated  in  a  protective  m.inntT 

Second.  HWTC  states  that  industry 
needs  the  flexibility  provided  by 
permitting  exemptions  to  meet 
anticipated  treatment  requin-ments 
These  include  the  new  land  disposal 
restriction  prognira.  RfT^A  corrective 
action,  and  the  revised  toxicity 
characteristic  (proposed  on  June  13. 
1986,  51  VY(  2164«1.  which  are  expected 
to  bnng  a  large  quantity  of  waste  under 
Subtitle  C  of  RCRA 

The  types  of  units  discussed  by 
HWTC  are  frecjuently  used  for 
"pretreatmenf  — for  example,  the 
preparation  of  wastes  for  chemical, 
biological,  or  thermal  treatment. 
Treatment  of  hazardous  waste  is  usually 
not  a  one-step  process,  and  the  precise 
treatment  process  often  depends  on  the 
characteristics  of  the  waste  Waste 
treatment  systems  may  require 
modification  dunng  operation  to 
accommodate  any  variations  in  the 
waste  charactensti(.8  or  for  other 
reasons.  In  many  cases,  this  will  involve 
the  introduction  of  new  treatment  steps 
to  prepare  the  waste  Under  current 
regulations,  owners  and  opertitors 
wishing  to  use  any  of  these  treatment 
processes  for  hazardous  waste,  or  to 
add  them  to  an  existing  treatment  train, 
must  first:  have  interim  status,  obtain  a 
change  during  interim  status  (40  CFR 
270.72);  obtain  a  RCRA  permit;  or  obtain 
a  permit  modification. 

HWTTC  argues  that  the  permitting 
process  inhibits  owners/operators  from 


using  the  most  appropriate  treatment 
process  because  of  the  tune  necessary 
for  a  RCRA  permit  or  permit 
modification.  Owners  and  operators 
may  chooae  either  to  transport  the 
waste  to  faalities  with  permits  or  to 
store  the  waste  while  awaiting  permit 
modificaljon.  This  course  of  action  may 
in  crease  the  nsk  of  release,  they  argue 
Applicants  may  alao  choose  not  to  treat 
the  waste  in  the  most  effective  manner 
(eg.,  they  may  carry  out  thermal 
treatment  of  vast  quantities  of  water). 
rather  than  undfrgo  a  permit 
modification  to  incorporate  a  new 
treatment  unit  (e.g  .  a  dewalenng  unit)  in 
the  treatment  process.  Thus,  HWTC 
argues  that  allowing  the  exclusions  wiD 
result  m  greater  envu-onmcntal 
protection,  increased  treatment 
capacity,  and  attainment  of  effective 
treatment  at  a  lower  cost. 

EPA  acknowledges  that  RCRA 
permitting  is  a  complex  and  time- 
consuming  process  and  that  permitting 
may  be  a  dismcenUve  to  the  use  of  some 
of  these  treatment  methods.  The  Agency 
also  recognizes  that  these  treatment 
methods  provide  waste  handlers 
necessary  flexibility  in  treating  wastes 
and  that  they  have  an  important  role  in 
meeting  such  HSWA  requirements  as 
corrective  action  and  the  land  disposal 
restrictions.  The  Agency,  however,  is 
not  convinced  that  permitting  exclusions 
are  the  most  appropriate  means  of 
increasing  flexibility  in  the  RCRA  permit 
process. 

Although  the  permitting  exclusion 
suggested  by  HWTC  would  facilitate  the 
use  of  these  technologies,  the  Agency 
believes  that  the  exclusion  has  several 
shortcomings.  Specifically,  the 
exemption  of  activities  from  permitting 
also  excludes  owners/operators  from 
corrective  action,  closure,  financial 
responsibility,  contingency  plans,  and 
the  pubhc  participation  requirements 
under  RCRA.  Thus.  FJ'A  must  balance 
the  loss  of  this  protection  against  any 
potential  gams  to  human  health  and  the 
environment  created  by  the  exclusions 
(i.e..  waste  will  be  treated  rather  than 
stored  or  disposed  of  without 
treatment).  The  Agency  also  has 
reservations  about  whether  treatment 
processes  ran  b^  excluded  from 
permitting  on  the  grounds  that  they  pose 
a  minimal  nsk  to  human  health  and  the 
environment  when  numerous  standards 
and  conditions  must  be  met  pnor  to 
qualification  as  an  exempt  activity. 
Becuase  of  these  and  other  issues 
discussed  below.  FJ'A  is  soliciting 
comments  on  the  prtiposed  approach  as 
well  as  recommendations  for  alternate 
methods  of  expediting  the  use  of  low- 
risk  technologies. 
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2.  Units  sugf^estpd  for  exclusion  from 
RCRA  permitting.  The  specific 
treatment  pn)cesses  that  HWTC 
recommended  for  excltision  from  the 
permitting  requirements  are  blending 
units,  phase  separation  units, 
dewatering  units,  distillation  units, 
carbon  adsorption  units,  size  reduction 
units,  and  soil  cleaning  units.  (Of  course, 
if  any  of  these  units  are  part  of  a 
recycling  activity,  they  are  currently 
exempt  from  regulation.  See  40  CP'R 
261.6(c)(1)  However.  EPA  has  recenUy 
proposed  air  emissions  standards  that 
would  apply  to  recycling  activities  at 
facilities  otherwise  subject  to  RCRA 
permit  requirements  (February  5.  1987. 
52  FR  3748].)  The  exdusions  would  not 
include  chemical,  biological,  or  physical 
degradations.  HWTC  proposed 
definitions  for  the  units  it  believes 
should  be  given  a  conditional 
exemption.  These  definitions  are 
provided  below: 

•  "Blending  unit '  means  a  liquid 
blending  tank,  pug  mill,  ribbon  blender, 
or  a  plow  blender,  or  similar  device 
used  to  blend  waste. 

•  "Carbon  adsorption  unit"  means  a 
tank  or  container  which  uses  granular  or 
powdered  activated  carbon,  in  a 
pressure  or  packed  process  to  remove 
contaminants  from  a  liquid  waste 
stream. 

•  "Dewatering  unit"  means  a  rotary 
or  belt  filler,  or  a  filter  press  to  remove 
water  from  a  semi-«olid  waste. 

•  "Distillation  unit"  means  a  unit  that 
separates  miscible  liquids  and  recovers 
the  separated  liquids  by  condensation 
without  discharge  of  vapors  to  the 
atmosphere. 

•  "Evaporation  unit"  means  a  unit 
that  physically  separates  a  liquid  from  a 
dissolved  or  suspended  solid  by  the 
application  of  energy  to  volatilize  the 
liquid  where  the  volatilized  liquid  is 
captured  and  condensed  so  that  it  is  not 
released  into  the  environment. 

•  "Phase  separation  unit"  means  a 
process  that  separates  solids  and/or  one 
or  more  liquid  phases  and/or  organic 
constituents  from  inorganic  wastes,  in 
heated  or  unhealed  tanks  or  containers, 
a  centrifuge,  or  a  pressure  vessel  in 
which  compressed  gas  is  used  to 
enhance  or  induce  phase  separation. 
(This  definition  specifically  includes 
supercritical  fluid  extraction.) 

•  "Size  reduction  unit"  means  a 
grinder,  a  shredder,  a  crusher,  or  similar 
equipment  whose  purpose  and  function 
is  to  reduce  the  size  of  waste  particles. 

•  "Soil  cleaning  unit"  means  any  unit 
that  removes  contaminants  from  soil  or 
sludge  by  flushing  waste  with  an 
extracting  solution. 

The  Agency  solicits  comments 
regarding  the  treatment  methods 


identified  by  the  HWTC  for  exclusion 
from  permitting.  Comments  are  also 
requested  regarding  whether  the 
definitions  provided  are  adequate.  In 
addition,  the  Agency  requests  comments 
on  whether  any  of  the  specific  treatment 
processes  m  the  above  list  pose  a 
significant  risk  to  human  health  and  the 
environment  and.  therefore,  should  not 
be  considered  by  the  Agency  for 
exclusion  from  permitting.  The  issue  of 
risk  is  discussed  in  greater  detail  below. 

3.  Conditions  for  exclusion.  HWTC 
suggested  that  the  exemptions  for  the 
treatment  processes  be  contingent  on 
the  owner  and  operator  complying  with 
certain  operational  and  procedural 
requirements.  These  requirements, 
which  are  intended  to  be  self- 
implementing,  are  less  than  those 
required  for  a  RCRA  permit,  but  they  do 
incorporate  many  of  the  RCRA 
permitting  requirements;  they  include 
those  requirements  that  HWTC  believes 
are  necessary  to  ensure  that  the  units 
pose  a  de  minimis  risk  during  normal 
operation.  However,  the  Agency  has 
reservations  about  whether  any  activity 
that  must  meet  numerous  conditions 
before  qualifying  for  an  exemption  can 
be  justifiably  excluded  from  the  RCRA 
permit  process  under  section  3005.  The 
operational  and  procedural 
requirements  recommended  by  HWTC 
are  described  below. 

First.  HWTC  suggests  that  the 
exclusions  be  limited  to  activities 
conducted  in  tanks  or  containers  that 
handle  solely  non-reactive  wastes  (but 
not  the  dioxin-containing  wastes  F020, 
F021,  F022,  F023,  F028,  and  F027). 
Second,  the  units  could  not  manage 
wastes  that  exceeded  20  ppm  volatile 
organic  compounds,  unless  the  units 
were  enclosed  and  under  negative 
pressure.  Third,  the  units  would  be 
subject  to  the  general  facility  standards 
of  Part  264.  These  requirements  include 
an  EPA  identification  number,  notices. 
waste  analysis,  security,  inspections, 
personnel  training,  location  standards, 
and  the  general  requirements  for 
ignitable  and  incompatible  wastes. 
Finally,  the  units  would  be  subject  to  the 
standards  for  containers  and  tanks 
under  Part  264  Subparts  I  and  J. 
respectively.  (Presumably,  the  units 
would  also  be  subject  to  EPA's  proposed 
air  emission  standards  in  40  CFR  Part 
269,  when  they  become  final  ] 

The  Agency  solicits  comments  as  to 
whether  the  conditions  specified  above 
are  the  appropriate  operating 
requirements,  assuming  that  an 
exclusion  is  developed  for  these  units.  In 
particular,  the  Agency  is  concerned  that 
these  units  may  be  soiirces  of  air 
emissions,  either  through  process  vents 
or  indirectly  through  ancillary 


equipment.  Therefore,  the  Agency 
requests  comments  on  the  20  ppm 
volatility  hnut  including  a  discussion  of 
why  this  le*'e!  would  or  would  not  be 
appropriate  and  whether  this  le\el  is 
protective  for  all  waste  that  might  be 
treated  by  these  technologies.  The 
Agency  also  solicits  comments  on  how 
the  term  "volatile  organic  compound" 
would  be  defined,  and  what  test 
methods  should  be  used  in  determining 
20  ppm  volaLiliiy  In  addition.  EPA 
solicits  comments  on  the  requirement 
that  units  failing  the  20  ppm  volatility 
test  be  enclosed  and  under  negative 
pressure.  Enclosing  a  unit  containing 
volatile  organics  and  putting  it  under 
negative  pressure  would  cause  air 
emissions  unless  air  emission  control* 
are  used.  Comments  are  also  requested 
on  whether  the  conditions  suggested  by 
HWTC  can  effectively  be  imposed 
through  general  regulations,  or  whether 
the  oversight  provided  by  the  permit 
process  is  necessarj', 

HWTC  also  suggested  that  excluded 
activities  comply  with  recordkeeping 
requirements  and  provide  notification 
similar  to  the  Part  A  of  a  permit 
application.  The  notification 
requirement  would  allow  the  Agency  to 
know  where  treatment  is  occurring  so 
that  periodic  inspection  and 
enforcement  action,  if  necessary,  could 
be  taken  to  ensure  proper  operation. 
HWTC  also  recommended  that  EPA 
maintain  a  file  on  the  excluded  units 
that  would  be  open  to  the  public. 

HWTC  recommended  that  facilities 
planning  to  operate  such  an  excluded 
unit  be  required  to  notify  the  Agency 
before  such  activity  would  occur.  If  the 
unit  were  to  be  installed  as  a  permanent 
unit,  then  only  one  notification  would  be 
required.  If  the  unit  were  an  MTU,  then 
notification  would  be  required  for  each 
site  at  which  it  operated.  Specifically, 
the  notification  would  include  the  name 
and/or  type  of  the  unit,  the  names  of  the 
owner/operator  of  the  unit,  the  location 
where  the  unit  is  operated,  the  name  of 
the  owner/operator  of  the  hazardous 
waste  management  facility  or  the  name 
of  the  generator  at  the  location  of 
operation,  identification  of  the  wastes 
being  treated  in  the  unit,  and  the 
signature  of  the  owner/operator  of  the 
unit.  HWTC  believes  that  the 
notification  requirement  will  provide 
sufficient  reporting  and  documentation 
of  the  treatment  units  that  are 
conditionally  exempt.  A  failure  to  notify 
would  be  a  regulatory  violation  and 
would  result  in  a  loss  of  authority  to 
operate  the  unit  at  a  facility  until 
rectified. 

HWTC  further  recommended  that 
owner/operators  be  required  to 
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maintain  records  on  the  units  to  provide 
greater  assurance  that  the  units  were  in 
compliance  with  the  operational 
requirements  under  Subparts  B,  I.  and  J 
of  40  CFR  Part  264.  The  owner/operator 
would  be  required  to  maintain  on  file  a 
waste  analysis  plan  as  required  by  40 
CFR  264.13,  an  inspection  schedule  and 
inspection  records  as  required  by  40 
CFR  264.15:  a  personnel  training  plan 
and  personnel  job  description  and 
training  records  as  required  by  40  CFH 
264.16:  and  the  information  required  by 
40  CFR  270.15  and  270.16.  as  applicable. 
The  Agency  acknowledges  that  these 
provisions  would  significantly  improve 
enforcement  of  the  regulatory 
exclusions,  and  it  solicits  comments  on 
their  appropriateness.  However,  the 
Agency  remains  concerned  that 
technologies  that  require  regulations  of 
this  detail  may  not  be  appropriate  for 
exclusion  from  permitting. 

4.  Evaluation  of  risk  posed  by 
suggested  units.  EPA  believes  that  any 
treatment,  storage,  or  disposal  units  that 
are  excluded  from  permitting  under 
RCRA  must  be  able  to  be  performed  in  a 
manner  protective  of  human  health  and 
the  environment  without  review  by  the 
permitting  authority  or  the  public.  In 
reaching  a  decision  that  a  specific 
technology  does  not  require  a  permit. 
EPA  must  address  two  separate 
considerations:  (1)  Risk  assessment  and 
(2)  risk  managment.  Risk  assessment 
uses  facts  to  determine  the  effects  of 
exposure  to  people  and  the  environment. 
Risk  management  is  the  process  of 
accepting  the  most  appropriate 
alternative,  considering  the  results  of 
the  risk  assessment,  engineering  options, 
and  social  and  economic  concerns.  Risk 
assessments  take  into  account  whether 
particular  chemicals  are  linked  to 
detrimental  effects  (hazard 
identification),  the  quantities  that  must 
be  present  in  order  to  pose  a  problem 
(dose-response  assessment),  the  extent 
of  exposure  with  and  without  adding 
controls  to  the  technolgoy  (exposure 
assessment),  and  the  extent  of  the 
problem  (i.e..  type  of  disease  caused, 
number  of  cases).  One  method  of 
performing  risk  assessments  identifies 
the  routes  of  releases  (fugitive  and 
process  emissions  and  spills),  the 
amounts  and  composition  of  releases, 
and  determines  the  concentration  of  the 
constituents  at  the  point  of  exposure, 
considering  the  toxicity  of  the 
constitutents.  This  approach  to  risk 
assessment  is  being  used  to  compare  the 
risks  generated  from  methods  of  land 
disposal  with  alternate  treatment 
techniques  by  modelling  waste  streams 
through  each  treatment  system. 


In  the  case  of  units  handling  volatile 
organics,  there  is  also  the  potential 
release  of  these  organics,  which  would 
contribute  to  ambient  ozone  levels. 
These  risks,  which  were  recently 
addressed  in  EPA's  proposal  to  control 
air  emissions  at  hazardous  waste 
management  facilities  under  section 
30()4(h).  should  also  be  considered  in 
any  assessment  of  the  risks  from  these 
excluded  units. 

EPA  does  not  have  sufficient 
information  about  the  technologies 
described  in  the  HWTC  petition  to 
enable  the  Agency  to  assess  potential 
for  releases  to  the  environment  and 
whether  the  operation  of  these  units  is 
inherently  low  risk  or  whether  EPA 
permitting  and  public  involvement  are 
necessary  to  ensure  safe  operation.  To 
make  this  assessment.  FJ'A  seeks  data 
related  to  the  issues  discussed  above. 
The  Agency  also  requests  comment  on 
the  following  specific  questions. 

1.  Do  any  of  the  units  that  fall  under 
the  proposed  definitions  pose  a  potential 
risk  of  release  if  they  are  not  controlled 
through  the  permitting  process?  For 
example,  do  super-critical  fluid 
extraction  units  pose  a  threat  to  release 
because  they  operate  at  elevated 
temperatures  and  pressures? 

2.  What  criteria  should  be  applied  to 
determine  the  level  of  control  necessary 
for  these  and  any  other  technologies? 
What  types  of  controls  are  normally 
used  (e.g.,  pad)  or  can  be  used  to 
minimize  release? 

3.  Are  specific  operating  requirements, 
such  as  those  suggested  by  HWTC. 
appropriate?  The  petition  request  would 
exempt  the  units  from  corrective  action, 
closure,  financial  assurances  for 
operation  and  closure,  and  contingency 
plans.  Are  standards  needed  to  address 
these  factors? 

4.  Are  the  limitations  suggested  by 
HWTC  adequate  for  the  management  of 
hazardous  waste  in  the  eight 
technologies  for  which  an  exemption  is 
requested?  For  example,  what  is  the 
basis  for  limiting  the  volatile  organic 
content  to  20  ppm  at  open  units?  Are 
there  compounds  that  would  pose 
unacceptable  risk  at  20  ppm? 

5.  Is  the  treatment  of  hazardous  waste 
in  these  units  sufficiently  safe  that  EPA 
oversight  and  public  involvement 
through  the  permitting  process  is  not 
necessary? 

In  particular.  EPA  would  request  more 
data  on  each  of  the  eight  types  of  units 
in  the  following  areas: 

Technology 

1.  A  general  description  of  the 
treatment  process,  with  a  process 
diagram,  if  available. 


2.  A  description  of  the  operation  of  the 
system,  including  start-up,  shutdown, 
routine  operation,  and  maintenance. 

3.  A  description  of  how  the  waste  is 
transferred  in  and  out  of  the  unit 
Including  alternative  methods  (poured, 
pumped,  piped,  shoveled,  conveyor 
belts,  troughs). 

Releases 

1.  Identified  release  points  (e.g.  hose 
of  the  filling  tank,  changing  filters. 
shutdown,  clogging,  leaking 
connections). 

2.  Frequency  of  releases,  extent  of 
releases,  and  methods  of  reducing 
frequency  and  extent  of  releases. 

3.  The  exposure  pathways  of  release 
(i.e.,  to  air,  surface  water,  ground  water, 
soil,  etc.). 

Wastes 

1.  Wastes  not  amenable  to  the  '' 
treatment  method.  [ 

2.  Wastes  that  require  additional 
control  requirements  because  of 
toxicity,  volatility, \Bolubility, 
degradation  rate.  ar\d  potential  for 
migration.  \ 

Exposure  A 

1.  Potential  for  migration  of  a  release, 
including  actual  incidents. 

2.  Amounts  of  releases  that  present  an 
acceptable  level  of  risk. 

5.  Permit  modification  approach.  An 
alternative  to  the  HWTC  approach 
would  be  to  allow  permitted  facilities  to 
add  new  units  of  the  types  described  by 
HWTC  through  a  streamlined  permit 
modification  process.  EPA  is  considering 
just  this  approach  in  its  regulatory 
negotiations  on  RCRA  permit 
modifications  with  representatives  of 
the  states,  industry,  and  public  interest 
groups.  The  Agency  solicits  comments 
on  the  permit  modification  approach  as 
an  alternative  to  regulatory  exclusions, 
both  in  response  to  this  proposal  and  to 
the  Agency's  proposal  on  permit 
modification  requirements,  when  it  is 
published. 

IV.  Other  Issues  ' 

A.  Class  Permits 

In  its  January  petition.  ffWTC 
recommended  that  EPA  develop  a  rule 
authorizing  "class  permits"  for  at  least 
some  types  of  MTUs.  This  rule,  which 
would  be  similar  to  the  Agency's 
January  20, 1984  proposal  for  "class 
permits"  for  tanks  and  containers  (49  PR 
29524).  would  standardize  permit 
conditions  for  MTUs  and  establish  a 
standard  Part  B  application  form. 

EPA  recognizes  the  value  of  a 
standardized  application  form  for  at 
least  some  categories  of  MTUs  and 


believes  that  such  a  form  could 
streamline  the  permitting  process, 
offering  significant  resource  savings  to 
applicants  and  permit  writers.  EPA, 
however,  believes  that  the  advantages 
of  a  class  permit  rule  can  be  achieved 
without  the  burthen  of  rulemaking  and 
that  any  forms  developed  for  MTUs 
should  be  issued  as  guidance  rather 
than  in  rules.  FJ^A  has  begun  work  to 
develop  a  proposed  form  specifically  for 
mobile  treatment  tanks  and  will  make  it 
available  for  public  comment  when  it  is 
completed. 

B  Permits  by  Rule 

HWTC  also  petitioned  that  EPA 
amend  40  CFR  Part  270  to  allow  permit 
applicants  or  manufacturers  of  MTUs  to 
petition  EPA  to  promulgate  rules  that 
would  become  the  RCRA  permit  for  a 
specific  MTU  or  class  of  MTUs.  The  rule 
would  require  the  owner/operator  cf  the 
MTU  to  comply  with  the  Part  264 
standards  of  waste  analysis, 
inspections,  contingency  plans,  closure, 
and  similar  requirements,  and  it  would 
impose  specific  conditions  appropriate 
for  the  unit.  Under  the  HWTC  proposal, 
EPA  would  publish  the  proposed  rule  in 
the  Federal  Register  for  comment,  but 
site-specific  public  notice,  hearings,  and 
corrective  action  would  not  be  required. 
After  the  rule  became  effective, 
authorized  states  would  be  required  to 
incorporate  the  rule  into  their  programs, 
unless  a  state's  permit  requirements 
were  demonstrated  to  be:  (i)  "More 
stringent"  than  the  Federal 
requirements,  (ii)  not  an  unreasonable 
burden  on  interstate  commerce,  and  (iii) 
conjjstent  with  the  intent  of  RCRA  to 
provide  treatment  alternatives.  HWTC 
suggested  that  the  permit-by-rule 
approach  would  be  most  appropriate  for 
"inherently  low  risk  management  units." 

The  Agency  has  tentatively  decided  to 
deny  the  pennit-by-rule  approach.  FJ'A 
believes  that  the  proposal  is 
inconsistent  with  public  participation 
requirements  of  section  7004(b)(2), 
which  are  designed  to  provide  citizens 
in  the  vicinity  of  hazardous  waste 
facilities  with  information  about  the 
facility  and  an  opportunity  to  be  heard 
before  the  Agency's  final  decision  to 
issue  a  permit  (126  Cong.  Rec.  H1098- 
1100,  Feb  20.  1980)  While  the  HWTC 
petition  would  require  the  permit 
applicant  to  comply  with  all  of  the 
substantive  requirements  of  40  CFR  Part 
264.  the  permit-by-rule  approach  would 
not  provide  an  opportunity  for  local 
notice  and  comment.  Moreover,  the 
proposed  permit-by-nile  procedure 
would  act  to  override  the  authority  of  an 
authorized  state  to  issue  a  RCRA  permit 
for  MTUs.  and,  as  proposed  by  HWTC, 
is  incoosistent  with  the  requirement  that 


sites  where  the  MTUs  operate  undergo 
corrective  action, 

C  Preconstruction  Ban 

Section  3005(a)  of  RCRA,  as  amended 
by  HSWA.  requires  owners  and 
operators  of  all  hazardous  waste 
treatment  storage,  and  disposal 
facilities  to  obtain  a  RCRA  permit 
before  constructing  a  new  RCRA 
facility  In  its  petition.  HWTC  expressed 
concern  that  this  requirement,  codified 
at  40  CFR  270.10(f).  could  be  interpreted 
as  prohibiting  the  construction  of  an 
MTU  before  jjermit  issuance. 
Consequently,  HWTC  recommended 
that  EPA  amend  §  270.10(f)  to  provide 
that,  while  an  MTU  may  be  constructed 
before  permit  issuance,  it  may  not  treat 
hazardous  waste  at  a  location  until  a 
permit  has  been  issued. 

EPA  tentatively  denies  this  aspect  of 
the  petition  because  it  believes  that  the 
statute  and  current  regulations  already 
allow  the  construction  of  MTUs  or  MTU 
modules  before  permit  issuance.  ElPA 
interprets  the  definition  of  "physical 
construction"  in  40  CFR  270.2,  as  applied 
to  MTUs.  to  mean  that  MTTJs  can  be 
prefabricated  off-site  and  transported  to 
a  treatment  site  without  requiring  a 
permit.  However,  construction  at  the  site 
itself,  such  as  pouring  concrete 
foundations,  connecting  the  MTU  to 
physical  structures  on-site  (e.g.,  utility 
connections),  and  pretesting  the  unit  on- 
site  with  nonhazardous  wastes  cannot 
occur  until  the  RCRA  permit  is  issued. 
Once  a  RCRA  permit  has  been  issued 
authorizing  the  use  of  the  MTU  at 
specified  sites,  the  owner  or  operator  of 
the  MTU  may  locale  and  operate  the 
MTU  at  those  sites  according  to  the 
schedules  of  operation  or  terms  of  the 
permit. 

The  National  Hazardous  Waste 
Forum  agreed  with  this  interpretation  in 
its  report  and  also  recommended  against 
any  specific  regulatory  amendments  to 
clarify  the  applicability  of  the 
preconstruction  ban  to  MTUs. 
Nevertheless,  EPA  solicits  comment  on 
its  tentative  denial  and  welcomes 
comments  justifying  the  need  for  a 
regulatory  amendment  to  address  this 
issue. 

D.  Other  MTU  Activities 

1.  MTUs  at  RCRA  permitted  facilities. 
In  many  circumstances,  MTU  owner/ 
operators  may  wish  to  operate  at 
facilities  that  already  have  RCRA 
permits.  In  these  cases,  the  facility 
permit  would  have  to  be  modified  to 
allow  operation  of  the  MTU  at  that  site. 
If  the  MTU  already  held  a  state-wide 
permit,  the  state-wide  conditions  could 
become  the  basis  of  the  permit 
modification. 


Under  current  regulations,  the 
introduction  of  an  MTU  at  a  permitted 
facility  would  require  a  major  permit 
modification  of  the  facility's  permit, 
regardless  of  the  type  of  unit  or  the 
nature  or  duration  of  the  activities.  EPA 
recognizes  that  this  requirement  may 
significantly  limit  the  flexibility  of 
hazardous  waste  management  facilities 
in  handling  wastes,  particularly  the 
pretreatment  of  wastes  to  prepare  the 
waste  for  final  treatment  treatability 
studies,  and  remedial  action.  For 
example,  many  treatment  facilities  that 
accept  a  variety  of  wastes  do  not  know 
ahead  of  time  whether  treatment  will  be 
necessary  to  render  a  specific  shipment 
of  waste  suitable  for  final  treatment,  or 
what  form  of  pretreatment  will  be  best. 
These  facilities  would  have  to  go 
through  the  major  permit  modification 
procedure,  which  at  a  minimum  would 
require  several  months,  before  they 
could  bnng  a  mobile  unit  on-site  to 
perform  the  necessary  treatment.  This 
lack  of  flexibility  in  some  cases  might 
actually  increase  nsks.  because  it  could 
necessitate  long-term  storage  while 
pretreatment  units  were  permitted. 

As  a  result,  EPA  is  reviewing  the 
general  question  of  how  best  to  handle 
the  introduction  of  new  treatment 
processes  (both  mobile  and  fixed)  at 
permitted  facilities.  Under  some 
circumstances  (for  example,  for  low-risk 
technologies),  the  Agency  beheves  that 
it  might  be  appropriate  to  allow  the 
addition  of  new  treatment  units  to  a 
permit  through  an  expedition 
modification  process.  This  issue  is  being 
addressed  as  part  of  the  Agency's 
regulatory  negotiation  on  RCRA  permit 
modifications.  EPA  encourages 
comments  on  the  application  of  permit 
modification  procedures  to  mobile 
treatment  units  both  in  response  to 
today's  proposal,  and  to  the  permit 
modification  proposal  under 
development 

2.  Activities  at  interim  status 
facilities.  Section  270.72  prescribes 
changes  that  can  t»€  made  at  interim 
status  facilities  without  triggering  the 
permit  requirements.  TTiese  include 
changes  in  or  additions  of  treatment 
processes  at  a  hazardous  waste 
management  facility  during  interim 
status,  if  the  owner  or  operator  submits 
a  revised  Part  A  permit  application, 
together  with  a  justification  for  the 
changes.  EPA  or  the  authonzed  state 
must  approve  the  changes  as  being 
necessary  (i)  to  prevent  a  threat  to 
human  health  or  the  environment  in  an 
emergency  situation,  or  (ii)  to  comply 
with  Federal  regulations  or  state  or  local 
laws  (J  270.72(c)). 


UM  I 
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In  certain  circumstances,  MTUs  may 
be  allowed  to  operate  at  interim  status 
facilities  under  this  authority.  For 
example,  an  MTU  might  be  used  at  an 
interim  status  land  disposal  facility  to 
treat  liquids  banned  from  disposal,  to 
treat  wastes  prohibited  from  land 
disposal  according  to  treatment 
standards  issued  under  Part  268,  or  to 
treat  wastes  in  accordance  with  a 
section  3008(h)  order  or  an  approved 
closure  plan.  In  these  cases,  the  activity 
might  be  approved  as  necessary  to 
comply  with  Federal  regulations  and, 
therefore,  could  take  place  under  interim 
status.  Similarly,  the  use  of  an  MTU  for 
treatability  studies  at  an  interim  status 
facility  to  determine  whether  a  specific 
treatment  could  meet  BDAT  (best 
demonstrated  available  technology)  in 
accordance  with  the  land  disposal 
restrictions,  or  to  select  a  remedial 
measure  in  anticipation  of  Agency 
action  under  section  3008(h)  or  section 
3004(u)  would  be  likely  to  qualify  as  an 
acceptable  change  in  interim  status. 

Section  270.72(e),  however,  limits  the 
scope  of  activities  that  can  take  place  at 
interim  status  facilities  by  prohibiting 
changes  that  require  a  capital 
expenditure  equalling  or  exceeding  50% 
of  the  construction  of  a  comparable  new 
hazardous  waste  management  facility. 
1  herefore,  under  current  regulations,  an 
MTU  could  not  operate  at  an  interim 
status  facility,  even  if  its  operation  were 
necessary  to  comply  with  Federal  or 
other  regulations  or  in  the  case  of  an 
emergency,  if  its  cost  were  more  than 
half  of  the  cost  of  constructing  a  new 
facility.  The  facility  would  first  have  to 
receive  a  RCRA  permit  authorizing  the 
L'se  of  the  MTU.  EPA  recognizes  that 
this  requirement  may  unnecessarily 
restrict  the  flexibility  of  interim  status 
facilities  complying  with  Federal  or 
other  requirements,  including  section 
3(X)8(h)  orders  and  closure  plans. 
Therefore,  EPA  is  proposing  in  a 
separate  rulemaking  that  the 
reconstruction  ban  be  lifted  for  certain 
activities  necessary  to  comply  with 
Federal,  state  or  local  regulations. 

3.  Regulatory  exclusions  from  RCRA 
permitting.  Under  current  regulations, 
§S  264.1(g)  and  270.1(c)(2)(v)  exclude 
owners  and  operators  of  elementary 
neutralization  units  and  wastewater 
treatment  units  from  RCRA  permit 
requirements.  As  long  as  an  MTU  meets 
the  regulatory  definition  of  these  terms 
In  §  260.10.  it  is  not  subject  to  RCRA 
permitting  requirements. 

V.  Definition  of  Designated  Facility 

EPA  is  also  proposing  a  minor 
revision  relating  to  the  manifesting  of 
hazardous  wastes  to  elementary 
neutralization  units  and  wastewater 


treatment  units  (as  those  terms  are 
defined  In  40  CFR  260.10).  If  wastes  are 
introduced  directly  into  these  units 
without  prior  storage,  the  units  are  not 
required  to  obtain  a  permit  or  comply 
with  the  interim  status  requirements 
under  the  hazardous  waste  rules.  This  is 
because  the  Agency  has  exempted  these 
units  from  the  substantive  requirements 
of  Part  264.  the  permit  requirements  of 
Part  270,  and  the  interim  status 
requirements  of  Part  265.  (See  40  CFR 
264.1(g)(6)  and  270.1(c)(2),  and  40  CFR 
265.1(c){10).  However,  EPA's  manifest 
system  regulations  require  that  a 
generator  send  hazardous  waste  only  to 
a  "designated  facility."  As  provided  in 
S  260.10,  a  designated  facility  must  have 
an  EPA  permit  or  a  permit  from  an 
authorized  state,  comply  with  the 
interim  status  requirements,  or  be  a 
facility  regulated  under  the  special 
provisions  of  S  261.6(c)(2). 

Consequently,  these  two  rules  are  in 
conflict.  Elementary  neutralization  units 
and  wastewater  treatment  units  (other 
than  publicly  owned  treatment  works 
(IHDTWs)  that  are  permitted-by-rule 
under  $  270.60)  meet  none  of  the 
conditions  of  a  designated  unit  and, 
under  present  rules,  are  unable  to 
receive  hazardous  waste  from  off-site 
being  transported  under  the  provisions 
of  40  CFR  Part  263.  Accordingly,  the 
Agency  is  amending  the  regulations  so 
that  elementary  neutralization  units  and 
wastewater  treatment  units  that  do  not 
store  before  treatment  can  receive 
hazardous  wastes  from  off-site. 

The  proposal  would  first  amend  the 
definition  of  "designated  facility"  under 
$  260.10  so  that  elementary 
neutralization  waste  and  wastewater 
treatment  units  that  are  exempt  from 
regulation  would  be  considered  a 
designated  facility.  In  addition,  $  265.19 
is  added  to  Subpart  B  of  Part  265,  which 
states  that  elementary  neutralization 
units  and  wastewater  treatment  units 
that  receive  hazardous  wastes  from  off- 
site  without  storing  them  are  required  to 
obtain  an  identification  number 
pursuant  to  S  262.12,  and  to  comply  with 
the  manifest  requirements  under 
5§  265.71,  265.72  and  265.76. 

VI.  State  Authority 

A  Applicability  of  Rules  in  Authorized 

States 

Under  section  3006  of  RCRA.  EPA 
may  authorize  qualified  states  to 
administer  and  enforce  the  RCRA 
program  within  the  state.  (See  40  CFR 
Part  271  for  the  standards  and 
requirements  for  authorization.) 
Following  authorization,  EPA  retains 
enforcement  authority  under  sections 
3008,  7(X)3,  and  3013  of  RCRA,  although 


authorized  states  have  primary 
enforcement  responsibility. 

Prior  to  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  (HSWA).  a 
state  with  final  authonzation 
administered  its  hazardous  waste 
program  entirely  in  lieu  of  EPA 
administering  the  Federal  program  in 
that  state.  The  Federal  requirements  no 
longer  applied  in  the  authorized  state, 
and  EPA  could  not  issue  permits  for  any 
facilities  in  the  state  that  the  state  was 
authorized  to  permit.  When  new,  more 
stringent  Federal  requirements  were 
promulgated  or  enacted,  the  state  was 
obligated  to  enact  equivalent  authority 
within  specified  time  frames.  New 
Federal  requirements  did  not  take  effect 
in  an  authorized  state  until  the  state 
adopted  the  requirements  as  state  law. 

In  contrast,  under  section  3006(g)  of 
RCRA,  42  U.S.C.  6926(g),  new 
requirements  and  prohibitions  imposed 
by  HSWA  take  effect  in  authorized 
states  at  the  same  time  that  they  take 
effect  in  nonauthorized  states.  EPA  is 
directed  to  carry  out  those  requirements 
and  prohibitions  in  authorized  states, 
including  the  issuance  of  permits,  until 
the  state  is  granted  authorization  to  do 
so.  While  states  must  still  adopt  HSWA- 
relafed  provisions  as  state  law  to  retain 
final  authorization,  HSWA  provisions 
apply  in  authorized  states  in  the  interim. 

B.  Effect  on  State  Authorizations 

EPA  believes  that  today's 
announcement  proposes  standards  that 
would  not  be  effective  in  authorized 
states  since  the  requirements  would  not 
be  imposed  pursuant  to  the  Hazardous 
and  Solid  Waste  Amendments  of  1984. 
Thus,  EPA  is  proposing  that  the 
requirements  would  be  applicable  only 
in  those  states  that  did  not  have  interim 
or  final  authorization.  In  authorized 
states,  the  requirements  would  not  be 
applicable  until  the  state  revises  its 
program  to  adopt  equivalent 
requirements  under  state  law.  However. 
HWTC  has  suggested  that  the 
requirements  proposed  today  should  be 
characterized  as  HSWA-imposed 
standards  because  of  the  HSWA 
legislative  history  encouraging  EPA  to 
develop  expedited  permitting 
procedures  for  MTUs  and  the  need  for 
NfTUs  in  implementing  the  goals  of 
HSWA.  Although  EPA  disagrees  with 
this  characterization,  the  Agency  solicits 
comments  on  the  approach  suggested  by 
HWTC. 

It  should  be  noted  that  authorized 
states  are  only  required  to  modify  their 
programs  when  EPA  promulgates 
Federal  standards  than  are  more 
stringent  or  broader  in  scope  that  the 
existing  Federal  standards.  For  those 


Federal  program  changes  that  are  less 
stringent  to  reduce  the  scope  of  the 
Federal  program,  states  are  not  required 
to  modify  their  programs.  This  is  a  result 
of  section  3009  of  RCRA  which  allows 
states  to  impose  standards  in  addition  to 
those  in  the  Federal  program.  The 
amendments  proposed  in  today's  rule 
are  considered  to  be  less  stringent  than 
or  reduce  the  scope  of  the  existing 
Federal  requirements.  Therefore, 
authorized  states  would  not  be  required 
to  modify  their  programs  to  adopt 
requirements  equivalent  or  substantially 
equivalent  to  the  provisions  listed 
above. 

VII.  Regulatory  Analysis 

A.  Regulatory  Impact  Analysis 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  regulation  is 
"major"  and,  if  so  must  prepare  a 
Regulatory  Impact  Analysis.  The  notice 
published  today  is  not  major  because 
the  rule  will  not  result  in  an  annual 
effect  on  the  economy  of  $100  million  or 
more:  will  not  resut  in  increased  costs  or 
prices;  will  not  have  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  or  innovation; 
and  will  not  significantly  disrupt 
domestic  or  export  markets.  Therefore, 
EPA  is  not  developing  a  Regulatory 
Impact  Analysis  in  connection  with  this 
proposed  rule. 

The  proposed  rule  was  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  as  required  by 
Executive  Order  12291. 

B.  Regulatory  Flelxibility  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601  et.  seq.,  EPA  is 
required  to  determine  whether  a 
regulation  will  have  a  significant  impact 
on  a  substantial  number  of  small 
entities.  For  any  rule  which  has  such  an 
impact.  EPA  must  prepare  a  regulatory 
flexibility  analysis.  No  regulatory 
flexibility  analysis  is  required  where  the 
Administrator  certifies  that  the  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

The  amendments  proposed  today 
merely  provide  additional  flexibility  for 
hazardous  waste  treatment,  storage,  and 
disposal  facilities  to  respond  to  new 
requirements  and  do  not  affect  the 
compliance  burdens  of  the  regulated 
community.  Therefore,  pursuant  to  5 
U.S.C.  601(b),  I  certify  that  this 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 


C.  Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq),  EPA  must  estimate  the  paperwork 
burden  created  by  any  information 
collection  request  contained  in  a 
proposed  or  final  rule.  This  proposal 
does  not  impose  new  information 
requirements  but  instead  changes  the 
procedures  for  submittal  of  information 
currently  required.  The  proposal  in  fact 
will  result  in  a  decreased  burden  for  the 
applicant  by  eliminating  submitted 
duplicate  information  for  multiple  sites 
at  which  the  MTU  will  operate.  The 
information  collection  requirements 
contained  in  this  proposal  have  been 
previouly  approved  by  OMB  and  were 
assigned  OMB  control  number  3510-3. 

List  of  Subjects 

40  CFR  Part  260 

Hazardous  waste.  Delisting, 
Designated  facility. 

40  CFR  Part  265 

Hazardous  waste.  Reporting  and 
recordkeeping  requirements,  Waste 
treatment  and  disposal. 

40  CFR  Part  270 

Administrative  practice  and 
procedure,  Hazardous  waste,  Reporting 
and  recordkeeping  requirements.  Permit 
application  requirements.  Waste 
treatment  and  disposal. 

Dated:  May  Z\.  1987. 
L«e  M.  Thomas, 

Administrator. 

For  the  reasons  set  out  in  the 
preamble,  it  is  proposed  to  amend  Title 
40  of  the  Code  of  Federal  Regulations  as 
follows: 

PART  260— HAZARDOUS  WASTE 
MANAGEMENT  SYSTEM:  GENERAL 

1.  The  authority  citation  for  Part  260 
continues  to  read  as  follows: 

Authority:  Sees.  1006.  2002(a).  3001  through 
3007,  3010,  3014.  3015.  3017,  3018,  1019,  and 
7004  of  the  Solid  Waste  Disposal  Act,  as 
amended  by  the  Resource  Conservation  and 
Recovery  Act  of  1976.  as  amended  (42  U.S.C. 
6905.  6912(a).  6921  through  6927.  6930.  6934, 
6935,  6937.  6938.  6939,  and  6974). 

2.  Section  260.10  is  amended  by 
revising  the  definition  of  "designated 
facility"  to  read  as  follows: 

§260.10    Definitions. 
*         *         «         •         * 

"Designated  facility"  means  a 
hazardous  waste  treatment,  storage,  or 
disposal  facility  which  has  received  an 
EPA  permit  (or  a  facility  with  interim 
status)  in  accordance  with  the 
requirements  of  Parts  270  and  124  of  this 


chapter,  a  permit  from  a  State 
authorized  in  accordance  with  Part  271 
of  this  chapter,  or  that  is  regulated  under 
§  261.6(c)(2).  §  265.19.  or  Subpart  F  of 
Part  266  of  this  chapter  and  that  has 
been  designated  on  the  manifest  by  the 
generator  pursuant  to  §  262.20. 
•        *        *        •        • 

3.  Section  260.20  is  revised  to  read  as 

follows: 

§  260.20    General 

(a)  Any  person  may  petition  the 
Administrator  to  modify  or  revoke  any 
provision  in  Parts  260  through  266  and 
268  of  this  chapter.  In  addition,  any 
person  may  petition  the  Director  (as  that 
term  is  def^ined  in  40  CFR  270.2)  to 
exclude  a  waste  at  a  particular  facility 
where  the  petition  is  submitted  as  part 
of  the  permit  application.  This  section 
sets  forth  the  general  requirements 
which  apply  to  all  such  pefitions. 
Section  260.21  sets  forth  the  additional 
requirements  for  petitions  to  add  a 
testing  or  analytical  method  to  Part  261. 
264.  or  265.  Section  260.22  or  270.22  sets 
forth  the  additional  requirements  for 
petitions  to  exclude  a  waste  at  a 
particular  facility  from  §261.3  of  this 
chapter  or  the  lists  of  hazardous  wastes 
in  Subpart  D  of  Part  261. 

(b)  Each  petition  must  be  submitted  to 
the  Administrator  or  the  Director  (where 
the  petition  is  submitted  as  part  of  the 
permit  application)  by  certified  mail  and 
must  include: 

(1)  The  petitioner's  name  and  address; 

(2)  A  statement  of  the  petitioner's 
interest  in  the  proposed  action; 

(3)  A  description  of  the  proposed 
action,  including  (where  appropriate) 
suggested  regulatory  or  permit  language; 
and 

(4)  A  statement  of  the  need  and 
justification  for  the  proposed  action, 
including  any  supporting  tests,  studies, 
or  other  information. 

(c)  Except  as  provided  in  paragraph  (f) 
of  this  secfion,  the  Administrator  will 
make  a  tentative  decision  to  grant  or 
deny  a  petition  and  will  publish  notice 
of  such  tentative  decision,  either  in  the 
form  of  an  advanced  notice  of  proposed 
rulemaking,  a  proposed  rule,  or  a 
tentative  determination  to  deny  the 
petition,  in  the  Federal  Register  for 
written  public  comment. 

(d)  Except  as  provided  in  paragraph 
(f)  of  this  section,  the  Administrator, 
upon  written  request  of  any  interested 
party,  may,  at  his  discretion  hold  an 
informal  public  hearing  to  consider  oral 
comments  on  the  tentative  decision.  A 
person  requesting  a  hearing  must  state 
the  issues  to  be  raised  and  explain  why 
written  comments  would  not  suffice  to 
communicate  the  person's  views.  The 
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Administrator  may  in  any  casi*  decide 
on  hia  own  motion  to  hold  an  informal 
pnbiic  liesnrw?. 

(e)  Except  H9  provided  m  p.iraRr,»ph  (f) 
of  thii  set  twn,  the  Adminkstrator,  after 
tv  aluating  afl  pubitc  comments,  will 
make  a  final  decision  by  publishing  in 
the  Federal  Register  a  rts?ukitin-y 
amt^ndment  or  a  denial  of  the  petition. 

(0  Any  petition  that  is  submitted  to 
the  Director  (as  that  term  is  defined  in 
40  CFR  270.2)  to  exclude  a  *ra!*t«  at  » 
particular  facihty  wh«re  the  petition  is 
sulMnitted  as  part  of  !h«  [wrmit 
appbcatton  wiU  Mi«rw  tt>e  notice  and 
comment  pnicetiuTes  specified  M  40  CFR 
Part  124.  In  additK>n.  at  the  tune  the 
Director  publwh«?a  police  of  lh«  draft 
perBtit  i«  »«.«>rdiim:e  with  40  Cre 
124.10>  the  Director  s^iwll  puWi.th  -» 
Federal  Ke^wlw  notM:;e: 

[  1  j  Slatiag  that  the  Director  i« 
proposing  to  is»ue  a  delisting  petition 
submitted  a»  part  of  a  permit 
application; 

(2>  kkotifying  whether  th«  Director's 
proposed  deciMon  m  to  grant  or  deny  the 
petition; 

(3)  Identifying  the  petitioner,  the 
facility,  and  the  waste  for  which 
deliftting  was  suuuht; 

[4]  Identifying  the  name,  address,  and 
ttlephone  number  of  an  Agency  contact 
from  whom  furth«?r  mfornialion  may  be 
obtained,  includint;  a  copy  of  the 
Director's  proposed  delisting  decision; 
and 

(5)  Announcing  a  public  comment 
pohod  of  at  least  30  days. 

4.  Section  260.22  is  amended  by 
revising  the  introductory  text  of 
paragraph  fa)  and  the  first  sEntcnce  of 
p.iragraph  fb)  to  read  as  follows: 

§  260.22  Petitloni  to  amend  Part  261  to 
delude  ■  waste  pro^ucv*  at  a  pertlcuter 
facility. 

(.1)  Any  person  seeking  to  exclude  a 
waste  at  a  particular  generatma  f<icili!v 
from  the  hsts  m  Subpart  D  of  Part  281 
may  eilhtrr  petition  for  <i  reKi»^atOTy 
amendnicmf  under  this  section  and 
§  260.20.  or  mav  U5»e  the  pnjcedures 
specified  m  5  J  270.22  and  270.32(e).  in 
the  case  of  a  treatmenl  unit  or  facility 
which  meets  the  requirements  of  those 
provisions.  To  be  socceairful: 
•         *         •         *        • 

(b)  The  procedure  in  this  section  and 
in  5  280  20  iway  akio  be  mwd  to  petition 
the  Administrator  h-tr  rrynlntory 
amendments  to  em:Iorie  from  {  201.3 
(a)(2)(ii)  or  (r)  a  waste  which  is 
descrilied  in  those  sertiotw  and  is  a 
waste  lh«t  is  Iist4>d  in  S^ibfmrT  D.  or  that 
contains  a  waste  h**^i  m  S^ibfvart  O.  or 
that  if  derived  froen  a  waste  Irstcd  in 
Subpart  D,  unless  the  waste  i«  a 
treatment  resKlvie  whnrh  has  been 


determined  to  be  rKinhazardmrs 
pursuant  U>  iS  270.^  and  27a34e). 


PART  265— INTEWW  STATtiS 
STANOAROS  FOR  OWNERS  AMO 
OPERATORS  Of  HA2AROOOS  WASTE 
TREATMENT.  STORAGE,  AND 
DISPOSAL  FACIUTIES 

5.  The  ffothorfty  citation  for  Part  265 
coTTtimies  to  read  as  follows: 

Authority.  Sec».  1006.  2002U).  3004.  3003. 
and  3(11  .S.  Siilid  Wrtsle  Disp<j««l  Act,  ai 
amended  by  Ihr  Resource  CoB«prvation  and 
Recovery  Act.  ai  amenrtett  [42  V  SC  0903. 
e912(a).  «»24.  8925.  and  fmtj. 

6.  In  5  2fi5.1.  paragraph  (cKlO)  !■ 
revised  to  read  as  follows: 

5  265.1     Purpose,  scope,  and  applicability 

•  •         •  •  • 

(c)  •  •  * 

(10)  The  owner  or  operator  of  an 
elementary  neutralization  unit  or  a 
wastewater  treatment  unit  is  defined  in 
§  260.10  of  thu  chaptpr.  enrept  »• 
provided  in  {  286.19  of  rhis  Sahpart 

•  •         *         •         • 

7.  Subpart  B  of  Pari  265  i«  amended  by 
adding  {  265.19  to  read  as  follows: 

S  2«6. 1«    9(Mciai  le^MlieiwwU  for 

elewnntary  newtraHnMioo  unMs  sMrt 
wastewater  treatment  unMe. 

Owners  or  operators  oi  eiemerttary 
neutralization  units  and  wasUewater 
treatment  units  that  receive  hazardous 
waste  from  off-site  without  storing  them 
before  treatment  are  subject  to  the 
following  reqnh^nrents: 

(a)  Sectfon  282.12  of  this  cfiaptcr,  and 

(b)  Section*  2«5  11.  265.72.  )md2«5.78 
(dealing  with  the  use  of  the  manifest 
discrepancies,  and  the  uxunanifested 
waste  report  of  this  chapter). 

PART  270— EPA  ADMINISTERED 
PERMIT  PROGtRAMS:  THE 
HAZARDOUS  WASTE  PERMIT 
PROGRAM 

8.  The  aofhority  citation  for  Part  270 
confrnues  to  read  as  foflows: 

Aulkeiity:  Sees.  UXK.  lOOa  JlW6   3A07.  JOtft. 
and  7004  of  the  Soi««l  VV^le  I>Hpo««l  Ar.t.  sa 
amended  by  the  Resource  Conservation  and 
Recovery  Act  of  MT*.  as  am*n<^d  |42  U.S.C. 
6905.  imZ  9925,  eH27.  aW*.  »l\d  6B74). 

9.  In  Part  270,  i  270.22  is  added  to 
Subpart  B  to  read  as  foU©wr»: ' 

5  270.22    Specific  Information 
re<)ulrements  for  tfelletl**ff  Ncarrtoite 
was**. 

Owners  and  opera trrrs  of  facrhtres  or 
units  (inchjdmf  mobile  treBfmcTTt  omts. 
as  defined  urtder  f  270. 9«)  rhat  fTenl 
hazardous  wtMfe  and  setrk  to  here  soch 


treatment  residnes  drlrsfpd  fhroujih  the 
permitftrtj!  process  must  provide  the 
fo4k>wing  types  of  rTrfOTmatron  fojiether 
with  their  appiJc;»tion  for  a  permit  or  a 
permit  rmxhficafiim  to  the  Direrfor: 

(a)  AH  information  required  under 
§  26<120(b)  and  9  2B0-St  or 

(h)  If  data  on  tbc  actual  waste  is 
unknown,  then  the  applicant  rnxmt 
submit  information  retjuired  for  debiting 
to  the  best  of  hw  or  bcr  ability.  At  a 
minimum  this  information  shall  include 
the  following; 

(1)  Ail  information  required  under 
§  2tj0.20(b); 

(2)  A  description  of  the  manufacturing 
process  or  other  operations  and  feed 
materials  producing  the  wasfe  and  an 
assessment  of  whether  such  processes, 
operations,  or  feed  mntenals  can  or  may 
produce  a  waste  that  is  not  covered  by 
the  demonstration: 

(3)  A  ckfcarlption  of  the  waate  and  an 
estimate  of  the  average  and  maximum 
monthly  and  annual  quantities  of  waste 
generated. 

(4)  A  desertion  of  the  methodologiet 
and  equiproenl  that  will  be  med  to 
obtain  the  represents Uve  samples,  a 
description  of  the  tests  to  be  performed 
and  of  the  mstrumenla,  uatludmg  model 
numbers,  to  be  used  in  perfomung  the 
tests; 

(5)  A  description  of  the  sample 
hancUir^  and  preparation  tecimiques, 
including  techniques  that  will  be  used 
for  extraction,  containerization  and 
preservation  of  the  samples; 

(6)  A  detailed  sampltng  and  analysis 
plan  that  will  mdicafe  how  the  facihty 
will  collect  and  anaK-re  representative 
samples  of  the  treatjocnt  resHlue; 

(7)  A  descnptum  of  the  types  of 
materials  that  will  be  tised  in  the 
various  processes  md  the  identity  of  the 
toxic  contaminants  that  are  expected  to 
be  present  m  the  waste  at  levels  of 
regulatory  concern; 

(8)  Such  soppiemental  infornMfioo  a* 
the  Director  fiwii  necessary  and 
appropriate  to  cnahi*  the  Director  to 
determine  if  the  rewd«e«  from  the 
treatment  pnx  ess  verll  be  notjfcazardous; 
and 

(9)  The  informabon  requirements 
under  this  section  and  level  of  detail 
may  be  waived  at  the  discretion  of  the 
Director. 

la  In  i  270.32.  paragrapk  (e)  is 
redesignated  as  paragraph  (f).  '*'>d  a 
new  paragraph  (e)  is  added  to  read  as 
follows; 


§  270.33     E«(aM«Mr>9  permit  condMone. 
•         •         •         •         * 

(e)  For  permits  that  incorporate 
standards  for  deHsting  of  waste  npsidae. 
the  permittee  must  demonstrate  to  tfre 


satisfaction  of  the  Director  that  the 
waste  will  be  nonhazardous  pursuant  to 
§5  260.20(a)  (1)  and  (2).  If  the  permittee 
is  successful,  the  Director  must  establish 
permit  conditions  for  this  portion  of  the 
permit  as  follows: 

(1)  In  cases  where  applicants  provide 
all  the  data  required  under  §  260.20(b) 
and  §  260.22,  in  accordance  with 

S  270.22(a).  the  Director  shall  set  permit 
conditions  as  follows: 

(i)  Maximum  levels  for  the  hazardous 
constituents  identified  in  the  actual 
waste.  If  the  contaminants  in  the  waste 
exceed  these  levels,  the  waste  must  be 
handled  as  hazardous. 

(ii)  Sampling,  analysis,  and  reporting 
requirements  as  deemed  necessary  by 
the  Director. 

(2)  In  the  case  where  the  applicant  has 
insufficient  information  on  the  waste  to 
support  a  delisting  petition  under 

S  270.22(a)  and  applies  under 

§  270.22(b),  the  Director  shall  set  permit 

conditions  as  follows: 

(i)  Identification  of  the  hazardous 
constituents  likely  to  be  present  in  the 
treatment  residue  as  well  as  the 
maximum  levels  of  those  hazardous 
constituents  (on  the  basis  of  information 
received  on  the  waste  feed  and  the 
treatment  process). 

(ii)  Sampling,  analysis,  and  reporting 
requirements  sufficient  to  provide  the 
Director  with  all  information  required 
under  §  260.22  which  was  not  supplied 
at  the  time  of  ihe  permit  application,  as 
well  as  requirements  for  periodic 
sampling,  analysis,  and  reporting  as 
deemed  necessary  by  the  Director. 

(iii)  The  permittee  must  handle  the 
waste  as  hazardous  until  he  or  she  has 
analyzed  it  in  accordance  with  the 
sampling  and  analysis  requirements  of 
§  270.32(e)(l)(ii)  above  and  determined 
that  the  constituent  levels  do  not  exceed 
the  maximum  levels  prescribed  in 
§  270.32(e)(l)(i). 

(iv)  The  permittee  must  submit  all 
sampling  and  analysis  data  required 
under  §  270.32(e)(2)(ii)  to  suppori  the 
delisting  within  90  days  from  the  time  of 
treatment  of  the  first  batch  of  waste,  or 
later  if  approved  by  the  Director. 

(v)  Together  with  the  information 
required  under  8  270.32(e)(2)(iii),  the 
permittee  must  submit  the  following 
statement  signed  by  the  permittee  or  by 
a  person  authorized  to  sign  a  permit 
application  or  report  for  the  permittee 
under  {  270.11: 

I  certify  under  penalty  of  law  that  I  have 
personally  examined  and  am  familiar  with 
the  information  submitted  in  this 
demonstration  and  all  attached  documents, 
and  that,  based  on  my  inquiry  of  those 
invididuals  immediately  responsible  for 
obtaining  the  information.  I  believe  that  the 
submitted  information  is  true,  accurate,  and 


complete.  I  am  aware  that  there  are 
significant  penalties  for  submitting  false 
information,  including  the  possibihty  of  Tine 
and  impnsonment. 

(vi)  The  Director  will  review  the  data 
submitted  in  accordance  with 
S  270.32(e)(2)(iv)  to  determine  if  the 
delisting  conditions  have  been  met.  In 
the  event  that  the  delisting  conditions 
specified  in  the  permit  are  not  met,  the 
Director  will  notify  the  facility  owner/ 
operator  that  the  waste  must  be  handled 
as  a  hazardous  waste. 
•        *        •        •        * 

11.  In  Part  270,  §  270.66  is  added  to 
Subpart  F  to  read  as  follows: 

§  270.66    Mobile  treatment  units. 

(a)  Applicability.  For  the  purposes  of 
this  section  a  "mobile  treatment  unit"  is 
any  device  or  equipment,  or 
combination  of  devices  or  equipment, 
that  treats  hazardous  waste  and  that  is 
designed  to  be  transported  and  operated 
at  more  than  one  site. 

(b)  State-wide  mobile  treatment 
permits.  (1)  The  Director  may  issue  a 
state-wide  permit  to  a  mobile  treatment 
unit  owner  and  operator  for  a  specific 
mobile  treatment  unit  and  any  identical 
units.  The  permit  will  specify  general 
operating  and  unit-specific  conditions 
that  will  apply  at  any  facility  in  the 
State  at  which  the  permitted  unit 
operates.  However,  the  unit  may  not 
operate  at  a  facility  in  the  State  that 
does  not  have  a  RCRA  permit  or  interim 
status  until  site-specific  conditions  have 
been  added  to  the  state-wide  mobile 
treatment  permit,  as  specified  in 

§  270.66(d),  and  issued  as  a  final  RCRA 
permit  in  accordance  with  the 
procedures  of  40  CFR  Part  124. 

(2)  State-wide  mobile  treatment 
permits  must  be  approved  in  accordance 
with  the  permitting  procedures  of  40 
CFR  Part  124  except  that  the  local  notice 
and  hearing  requirements  of 

S  124.10(c)(2)(ii)  and  §  124.12(a)(3)  do 
not  apply.  The  Director  shall  provide 
reasonable  notice  of  the  draft  permit 
throughout  the  State  and  opportunity  for 
one  or  more  public  hearings. 

(3)  The  final  state-wide  permit  issued 
to  a  mobile  treatment  unit  will  establish 
general  operating  and  unit-specific 
conditions  that  will  apply  at  each  site  at 
which  the  unit  operates.  The  permit 
shall: 

(i)  Incorporate  expressly  or  by 
reference  all  of  the  conditions  listed  in 
§  270.30  and  S  270.31. 

(ii)  Assign  an  identification  number 
for  the  permit,  with  additional 
identifying  numbers  for  each  unit 
operating  under  the  permit. 

(iii)  Require  compliance  with: 

(A)  Sections  264.12,  264.13,  264.16, 
264.17,  and  264  Subpart  E  (if  applicable); 


(B)  Section  264.15,  with  respect  to  the 
inspection  of  all  monitoring,  safety, 
emergency,  and  operating  equipment 
that  are  part  of  the  mobile  treatment 
unit  and  will  be  operated  at  all 
locations; 

(C)  Part  264  Subpart  G,  with  respect  to 
final  closure  of  the  mobile  treatment 
unit,  and  Subpart  H,  with  respect  to 
financial  assurance  for  final  closure  of 
the  mobile  treatment  unit; 

(D)  Part  265  Subpart  J,  with  respect  to 
treatment  and  waste  feed  tanks  that  are 
part  of  the  mobile  treatment  unit; 

(E)  Pari  264  Subpart  O  and  §  270.62,  if 
applicable; 

(F)  Part,  264  Subpart  X.  if  applicable; 
and 

(G)  Part.  269  Subpart  C,  if  applicable, 
(iv)  Include  any  other  conditions  the 

Director  determines  to  be  necessary  to 
protect  human  health  and  the 
environment. 

(4)  With  the  approval  of  the  permit 
applicant,  the  Director  may  waive  any 
of  these  permit  conditons  in  the  state- 
wide permit.  However,  any  waived 
conditions  must  be  included  in  all  site- 
specific  RCRA  operating  permits  for  the 
mobile  unit  issued  in  accordance  with 

§  270.66(d). 

(5)  The  state-wide  mobile  treatment 
permit  may  be  modified  after  approval 
by  the  Director  under  the  procedures  of 
§  270.41  or  S  270.42. 

(c)  Application  for  a  state-wide 
mobile  treatment  permit.  An  applicant 
for  a  state-wide  mobile  treatment  permit 
under  this  section  must  submit  the 
following  information  to  the  Director: 

(1)  A  Part  A  permit  application 
containing: 

(i)  Identifying  numbers  or  other  means 
of  identification  for  each  of  the  units  for 
which  a  permit  is  requested. 

(ii)  The  information  required  in 
§  270.13(a). 

(iii)  The  address  of  the  location  where 
the  mobile  treatment  unit  will  be  stored 
when  not  in  use. 

(iv)  The  information  required  by 
§  270.13(c),  as  it  applies  to  the  types  of 
sites  at  which  the  applicant  proposes  to 
operate. 

(v)  The  information  required  by 
S  270.13(d)  and  (g).  as  it  applies  to  the 
mobile  treatment  unit  or  units. 

(vi)  The  information  required  by 
§  270.13(i). 

(vii)  The  class  codes  of  the  hazardous 
wastes  listed  or  designated  under  40 
CFR  Part  261  that  can  be  treated  by  the 
mobile  treatment  unit  and  for  which  a 
permit  is  requested. 

(viii)  Where  the  application  is  for 
more  than  one  unit,  a  certification  by  a 
requistered  professional  engineer  that 
the  units  are  identical. 
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(2)  A  Part  B  permit  appFication 
containing: 

(i)  A  generfiJ  description  of  the  unit. 

(ii)  The  rnforniatmn  rfquirpd  by 
S  270.14(b)(2),  to  the  extent  it  is  known. 

(Hi)  The  information  required  by 
§  270.14{b)f3} 

(iv)  The  infonririfion  rfquired  by 
270  14(b)f5|,  with  rpspprt  fo  the 
inspection  of  <ill  m<)niti>rin«  safety, 
emergency,  (uul  t)p««r.»tin«  equipment 
that  are  part  of  th«  mobile  treatment 
unit  and  will  be  u.sed  at  all  locations. 

(v  I  The  information  required  by 
5  270.14(b)(91  and  (12). 

(vi)  The  information  rfquirtni  by 
§270./l4(b)tl3)  and  (15)  of  this  Part,  with 
respect  to  the  final  closure  of  the  mobile 
treatment  unit. 

(vii)  The  inform.ition  rfr)iiiri'<i  ^y 
§  270.14(b)(17)  and  (IH) 

(viii)  The  information  rfcjinred  by 
§  270.16.  with  respect  to  any  treatmfnt 
and  waste  feed  tanks  that  are  part  of  the 
mobile  treatment  unit. 

(ix)Tbc  information  required  by 
§  270.19  and  5  27U.t)2.  as  applicable. 

(x)  Any  other  inforni.iiKui  th«  Director 
may  reasonably  nt.-ed  to  est.ibiish  state- 
wide permit  condiliuns  that  will  protect 
health  and  the  environment. 

(d)  Site-specifrc  operating  permit  (1) 
A  mobile  treatment  unit  may  not  operate 
under  this  section  until  a  site-specific 
operating  permit  has  been  issued  for  the 
facility  at  which  the  unit  will  operate.  A 
site-specific  operating  permit  includes 
both  the  state-wide  permit  conditions 
and  the  site-specific  conditions  th<jt  are 
applicable  to  the  site  at  which  the  unit 
will  operate.  The  site-specific  permit 
must  be  issued  in  accordance  with  the 
procedures  of  40  CFR  Part  124.  The 
owener  or  operator  of  a  mobile 
treatment  unit  or  of  the  facility  at  which 
a  unit  will  operate  may  request  approval 
of  a  site-specific  operating  permit  as 
part  of  the  stale-wide  permit 
application. 

(2)  If  approval  of  site-specific 
conditions  is  requested  in  the 
application  for  a  state- wide  permit,  the 
Director  shall  provide  local  notice  and 
opportunity  for  hearing,  pursuant  to  40 
CFR  Part  124,  on  both  the  state-wide 
and  the  site-specific  conditons  at  each 
site  at  which  the  unit  will  operate.  The 
draft  permit  must  indicate  which 
conditons  are  state-wide  and  which  are 
site-specific.  The  Director  may 
consolidate  hearings  as  long  as  the 
location  of  the  consolidated  hearing  is 
convenient  to  the  population  centers 
nearest  to  the  proposed  sites. 

(3)  If  approval  of  a  site-specific 
operating  permit  is  requested  for  a 
mobile  treatment  unit  to  which  a  state- 
wide permit  has  been  issued,  the 
Director  shall  publish  for  local  comment, 


in  accordance  with  the  permit  issuance 
procednreB  of  iO  CFR  Part  124.  the  sUU-- 
wide  mobile  in  d'Hitnt  [urmil  tojj«th*r 
with  draft  8ite-sp»(,ii'u   permit  r.<ind»lons. 
The  terms  of  the  riiubile  treatment 
permit  shall  be  incorporated  mto  the 
final  site-specific  operating  permit 
unless  the  Director  detemines  that  they 
are  inadequate  to  protect  human  health 
and  the  environment  at  the  site. 

(4)  The  final  permit  issued  under  this 
section  shall  include  ail  applicalile 
permit  requirements  of  Parts  264,  269, 
and  270  not  already  included  in  the 
state-wide  permit  and  shall  specifically: 

(i)  Identify  by  rrambpr  enrh  unit 
permitted  to  operate  at  the  site, 

(ii)  Identify  the  duration  of  the  permit 
for  that  specific  site.  The  term  of  the 
permit  must  not  exceed  ten  years. 

(iii)  With  respect  to  the  operations  of 
the  mobile  treatment  unit  and  related 
activities,  require  compliance  with: 

(A)  The  security  standards  of  i  264  14 
and  the  inspection  requirements  of 

S  264.15.  to  the  extent  that  they  are  not 
already  covered  in  the  state  wide 
permit. 

(B)  The  location  standards  of  5  ZfAAR. 
the  preparedness  and  prevention 
requirements  of  Part  264  Subpart  C,  and 
the  contingency  plan  and  emergency 
procedure  requirements  of  Pari  2VA 
Subpart  D. 

(C)  The  financial  assurance 
requirements  of  Part  284  Subpart  H  as 
they  apply  to  closure  at  the  site  of 
operation. 

(D)  The  requirements  of  Part  264 
Subpart  I  Subpart  J,  with  respect  to 
storage  and  pretreatment  tanks  at  the 
location  that  are  not  part  of  the  mobile 
treatment  unit  and  covered  by  the  state- 
wide permit;  and  Subpart  L,  if 
applicable. 

(E)  The  corrective  action  requirements 
of  §  2M  100.  as  they  apply  to  releases  of 
hazardous  wastes  or  hazardous 
constituents  from  the  mobile  treatment 
unit  or  from  associated  activities  at  the 
facility  conducted  by  the  mobile 
treatment  owner  and  operator. 

(iv)  Require  that  the  facility  owner 
comply  with; 

(A)  The  corrective  action 
requirements  of  §  Z64.100.  as  they  apply 
to  releases  of  hazardous  waste  or 
hazardous  constituents  from  solid  waste 
management  units  on  the  facility. 

(B)  The  financial  assurance 
requirements  of  Part  264  Subpart  H  as 
they  apply  to  corrective  action. 

(C)  All  appropriate  permitting 
requirements  for  hazardous  waste 
management  units  on  the  farJiity  that 
are  not  under  the  control  of  the  mobile 
treatment  unit  owner  and  operator. 

(v)  Incorporate  expressly  or  by 
reference  the  statewide  mobile 


treatment  permit  for  the  unit  or  units  to 
be  located  at  the  facility. 

(vi)  Include  any  other  coniiitions  the 
Director  determmes  to  be  necessary  to 
protect  human  health  and  the 
environment. 

(e)  Application  for  a  site  specific 
operatini!  permit.  An  applu^nl  for  a 
site-specific  operating  pemut  under  this 
section  must  submit  to  the  Direc.tor  ail 
applicable  mforrriation  required  in 
§  270  13.  S  270.14,  and  }  27U.tta  that  has 
not  already  been  submitted  in  the  state- 
wide mobile  treatment  permit 
application.  This  ir.furniation  shrtl! 
include: 

(1)  A  Part  A  permit  application 
containing: 

(i)  The  information  required  in 
5  270.13,  as  It  applies  to  the  fa(  liity 
seeking  the  permit. 

(iil  The  schedule  of  operations  at  the 
facility,  to  the  extent  it  is  kno».n  at  the 
time  of  permit  applicatwn. 

(2)  A  Part  B  appiicatKm  containing: 
(i)  The  information  required  m 

S  270.14(hHl).  Ihl(4).  (bMft).  (bH7).  (b)(«) 
(b)(10).  (bHll).  lbt(14).  and  (b)tiy). 

(ii)  The  information  required  in 
§  Z^O  16  with  respect  fo  storage  and 
pretreatment  tanks  at  the  location  that 
are  not  covered  in  the  state-wide  perm.it 
conditions,  and  the  information  on 
containers  in  S  270  15  and  w.istp  piles  m 
S  270.17.  if  applicabie 

(iii)  The  inspection  information 
required  m  h  270.14|bt(5)  with  respect  to 
structures  installed  at  the  location  and 
equipment  not  covered  in  the  state-wide 
permit  conditions. 

(iv)Thc  information  required  in 
{  270.14(bt(13|  and  (b)ll5).  with  resp«;» 
to  interim  closure  of  the  motille 
treatment  unit  and  final  clo»un»  of  any 
structures  or  equipment  left  at  the 
location. 

(v)  Any  other  information  the  Dirp(  tor 
may  reasonably  need  to  establish  site- 
specific  conditions  that  will  protect 
human  health  and  the  environment. 

(3)  A  copy  OT  th**  identifyirtjt  mimber 
of  the  state-wide  mobile  freatrnpnt 
permit  for  each  mvibile  unit  to  be  loi  ated 
at  the  facility  if  the  units  have  b^'en 
issued  final  state  wide  permits  If  Ihp 
units  have  not  be^n  is.iued  final  state- 
wide mobile  treatment  p«Tmitg  permit 
applications  under  this  section  must  also 
contain  the  infnrmafxm  required  in 
§  270.66(c). 

(f)  Conditions  ap(;i)<ui.>ie  Iv  uii  mobile 
treatment  units — (1)  Ircatment  schedule 
and  notices  L'nlese  otherwise  specified 
in  the  stte-spenfic  pf  rmit   a  mobile 
treatment  unit  may  opera'e  at  the  site 
specified  in  the  permit  at  any  time 
during  the  life  of  the  permit  and  may 
return  repeatedly  to  the  site  without  the 


issuance  of  a  new  permit  or  permit 
modification.  The  permit  may  include 
the  requirement  that  the  owner  or 
operator  of  the  mobile  treatment  unit 
provide  notice  to  the  Director,  state  or 
local  officials,  or  local  emergency 
response  officials  before  arrival  and 
operation  of  the  unit  at  the  facility. 

(2)  Manifests.  A  mobile  tank  unit  that 
does  not  meet  the  requirements  of  40 
CFR  264.197  or  a  mobile  incinerator  that 
does  not  meet  the  requirements  of  40 
CFR  264.315  before  leaving  a  site,  must 
comply  with  the  requirements  of  40  CFR 
Parts  262  and  263. 
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DEPARTMENT  OF  TRANSPORTATION 

14  CFR  Parts  27  and  29 
[Docket  No.  25287.  Notice  No.  87-41 

Occupant  Restraint  in  Normal  and 
Transport  Category  Rotorcratt 

AQENCV:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  This  notice  proposes  to 
amend  the  rotorcraft  airworthiness 
standards  in  Parts  27  and  29  of  the 
Federal  Aviation  Regulations  (FAR). 
These  proposals  would  add  two 
dynamic  crash  impact  design 
requirement  conditions  for  seat  and 
occupant  restraint  systems,  increase  the 
static  design  load  factors  for  seating 
devices  and  items  of  mass  in  the  cabin 
or  adjacent  to  the  cabin  as  prescribed, 
prescribe  a  shoulder  harness  for  each 
occupant,  and  add  human  impact  injury 
criteria  for  the  dynamic  crash  impact 
conditions.  These  proposals  are 
intended  to  significantly  improve 
occupant  proection  levels  in  a 
survivable  emergency  landing  impact. 
DATE:  Comments  must  be  received  on  or 
before  December  30, 1987. 
ADDRESSES:  Comments  on  the  notice 
may  be  mailed  in  triplicate  to:  Federal 
Aviation  Administration.  Office  of  the 
Chief  Counsel.  Attn:  Rules  Docket 
(AGC-204).  Docket  No.  25287;  800 
Independence  Avenue.  SW.. 
Washington,  DC  20591.  or  delivered  in 
triplicate  to:  FAA  Rules  Docket,  Room 
915-G.  800  Independence  Avenue,  SW., 
Washington.  DC  20591.  All  comments 
must  be  marked:  "Docket  No.  25287." 
Comments  may  be  examined  in  Room 
915-G  between  8:30  a.m.  and  5  p.m. 
weekdays,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  j.ll.  Major,  Regulations  Program 
Management  (ASW-111),  Helicopter 
Policy  and  Procedures  Staff,  Aircraft 
Certification  Division,  Federal  Aviation 
Administration.  P.O.  Box  1689,  Fort 
Worth.  Texas  76101.  commercial 
telephone  (817)  624-5117  or  FTS  734- 

5;i7. 

SUPPLEMENTARY  INFORMATION; 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Comments  relating  to 
the  environmental,  energy,  or  economic 
impact  that  might  result  from  adopting 
the  proposals  contained  in  this  notice 
are  also  invited.  Substantive  comments 


should  be  accompanied  by  cost 
estimates  and  benefit  estimates. 
Comments  should  identify  the  regulatory 
docket  or  notice  number  and  be 
submitted  in  triplicate  to  the  address 
specified  above.  All  comments  received 
on  or  before  the  closing  date  for 
comments  will  be  considered  by  the 
Administrator  before  faking  action  on 
this  proposed  rulemaking.  The  proposals 
contained  in  this  notice  may  be  changed 
in  light  of  comments  received.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rule  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  substantive 
public  contact  with  FAA  personnel 
concerned  with  this  rulemaking  will  be 
filed  In  the  docket.  Commenters  wishing 
the  FAA  to  acknowledge  receipt  of  their 
conunents  submitted  in  response  to  this 
notice  must  submit  with  those  comments 
a  self-addressed,  stamped  postcard  on 
which  the  following  statement  is  made: 
"Comments  to  Docket  No.  25287."  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenfer. 

The  FAA  is  also  proposing  improved 
seat  safety  standards  for  normal,  utility, 
acrobatic,  and  transport  airplanes. 
These  proposals  are  contained  in 
separate  notices.  The  transport  airplane 
proposals  are  contained  in  Notice  No. 
86-11.  "Improved  Seat  Safety 
Standards"  (51  FR  25982:  July  17. 1986). 
The  normal,  utility,  and  acrobatic 
airplanes  are  contained  in  Notice  No. 
86-19  (51  FR  44878:  December  12.  1988). 
To  avoid  possible  confusion,  comments 
that  apply  to  those  notices,  as  well  as  to 
this  notice,  must  be  submitted 
separately  to  their  respective  docket. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Office  of  Public  Affairs,  Attention: 
Public  Inquiry  Center,  APA-230,  800 
Independence  Avenue.  SW., 
Washington.  DC  20591.  or  by  calling 
(202)  267-3484.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
rulemaking  documents  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A.  Notice  of  Proposed  Rulemaking 
Distribution  System,  which  describes 
the  application  procedure. 

Background 

Several  proposals  to  increase 
occupant  restraint  standards  were 
presented  and  discussed  during  the 
Rotorcraft  Regulatory  Review 
Conference  held  in  New  Orleans. 
Louisiana,  from  December  10-14, 1979. 
These  proposals  would  increase  the 


occupant  inertia  force  restraint 
standards  for  minor  crash  conditions 
specified  in  §§  27.561(b)  and  29.561(b) 
from  a  range  of  values  from  4  lo  20g'8 
forward.  The  present  standard  is  4g's 
forward.  Inertia  forces  for  other  load 
directions  would  also  be  increased  by 
these  proposals.  Several  of  the 
proposals  would  also  add  a  new  3g  aft 
seat  load  standard.  Other  proposals 
would  also  add  more  stringent  design 
standards  for  restraining  items  of  mass 
that  could  injure  a  rotorcraft  occupant. 

A  recent  change  to  55  27.785  and 
29.785  requires  new  rotorcraft  designs  to 
include  a  safety  belt  and  harness  for 
each  crewmember  seat  or  for  each  seat 
adjacent  to  a  crewmember  seat  (front 
seat  occupants)  of  normal  and  transport 
category  helicopters  (Amdts.  27-21  and 
29-24,  49  FR  44422;  November  6, 1984). 
In  addition.  5  91.14(a)  (1),  (2),  and  (3).  as 
amended  by  Amdt.  91-191  (50  FR  46872; 
November  13, 1985).  requires  the  pilot- 
in-command  of  an  aircraft,  which 
includes  rotorcraft,  to  brief  passengers 
on  the  use  of  safety  belts  and  shoulder 
harnesses  and  to  notify  passengers  to 
fasten  safety  belts  and  shoulder 
harnesses  when  they  are  installed  in  the 
aircraft.  The  U.S.  Congress  has 
requested  the  FAA  to  improve  aircraft 
occupant  protection.  The  National 
Transportation  Safety  Board  (NTSB)  has 
urged  the  FAA  to  include  a  requirement 
for  a  safety  belt  and  harness  at  all  seat 
locations  for  normal  category  rotorcraft. 
Foreign  airworthiness  authorities  have 
also  identified  improved  occupant 
protection  as  a  high  priority  safety  issue. 

The  FAA  has  along  recognized  the 
need  for  occupant  injury  data  or 
information  that  would  be  derived  from 
a  review  of  rotorcraft  accident  reports 
and.  hence,  the  agency  has  established 
an  aircraft  crash  dynamics  program.  The 
FAA  announced  and  outlined  the 
agency's  crash  dynamics  program  for 
airplanes  and  rotorcraft  on  September 
21. 1984  (49  FR  37111).  This  program 
should  provide  additional  data  to 
support  any  further  increase  in  the  level 
of  occupant  protection  in  a  survivable 
rotorcraft  impact.  Subsequent  lo  this 
announcement,  the  FAA  issued  an 
advisory  circular  (AC  21-22)  entitled 
"Injury  Criteria  for  Human  Exposure  lo 
Impact."  on  June  20, 1985.  Since  the  AC 
is  only  advisory,  this  NPRM  proposes  to 
adopt  some  of  the  same  impact  injury 
criteria  contained  in  AC  21-22.  Those 
impact  injury  criteria  would  be  a  part  of 
the  pass/fail  mandatory  type 
certification  standards  for  the  occupant 
restraint  system.  As  a  part  of  the  crash 
dynamics  program.  Report  No.  DOT/ 
FAA/CT-85/11.  "Analysis  of  Rotorcraft 
Crash  Dynamics  for  Development  of 


Improved  Crashworthiness  Design 
Criteria,"  dated  June  1985,  has  been 
published.  A  copy  of  this  report  is 
contained  in  the  regulatory  docket. 
Report  No.  DOT/FAA/CT-85/ll 
contains  subjective  rotorcraft  crash 
scenario  data  derived  from  an  analysis 
of  certain  normal  and  transport  category 
civil  rotorcraft  accidents  that  occurred 
in  the  U.S.  from  1974  to  1978.  At  the  time 
of  the  evaluation,  this  was  the  most 
recent  5-year  period  in  which  complete 
NTSB  records  were  available.  Those 
accident  cases  containing  sufficient  data 
lo  establish  impact  conditions  and 
typical  crash  scenarios  were  analyzed 
by  an  evaluation  team  as  described  in 
the  report. 

A  major  goal  of  this  research  was  lo 
define  typical  crash  conditions  or 
scenarios  for  U.S.  civil  helicopters.  The 
goal  was  achieved  and  survivable 
impact  conditions  have  been  identified 
in  the  study.  This  study  suggests  areas 
where  potential  and  significant 
improvements  in  occupant  safety  could 
be  made.  The  data  are  considered 
sufficient  to  justify  this  proposed 
rulemaking  action  for  improving 
occupant  protection  in  a  normal  and 
transport  category  rotorcraft  emergency 
landing  impact.  As  indicated  in  the 
report,  the  occupant  may  be  protected 
from  excessive  vertical  impact  loads  by 
energy  management  or  "controlled 
stroking"  of  the  seating  device  and  from 
excessive  longitudinal  impact  loads  and 
possible  secondary  impact  with  the 
structure  by  proper  occupant  restraint. 

On  October  1, 1985,  the  NTSB 
forwarded  to  the  FAA  three 
recommendations,  A85-69,  -70,  and  -71, 
to  promulgate  standards  for  improved 
occupant  protection  in  a  rotorcraft  crash 
landing.  The  NTSB  referred  to  the  U.S. 
Army  Crash  Survival  Design  Guide. 
USARTL  TR  79-22  and  to  Report  No. 
DOT/FAA/CT-85/11  for  the  basis  of  the 
improvement  that  could  be  achieved  in 
normal  and  transport  category 
rotorcraft.  Two  recommendations,  A85- 
69  and  -71,  would,  in  part,  impose  crash 
design  guidelines  and  mulliaxis  dynamic 
tests  of  seats  for  civil  helicopters.  The 
Army  conducted  research  activities  that 
led  to  development  in  the  70's  of  an 
aircraft  crash  survival  design  guide.  The 
latest  standard  is  USARTL  TR  79-22, 
Aircraft  Crash  Survival  Design  Guide, 
dated  1980.  Energy  attenuating  seats  and 
shoulder  harnesses  are  an  integral  part 
of  meeting  these  military  standards.  In  a 
recent  letter  to  the  FAA,  the  Aerospace 
Industries  Association  of  America.  Inc. 
(AlA).  supports,  in  part  the  NTSB 
recommendations  for  improved 
occupant  protection  design  standards 
for  newly  type  certificated  helicopters. 


A  technical  paper,  "Realistic  Civil 
Helicopter  Crash  Safety"  by  R.  G.  Fox, 
presented  at  an  American  Helicopter 
Society  meeting  in  April  1986,  contains 
information  on  the  relative  risk  of 
serious  injury  in  U.S.  aircraft  operations. 
Figure  4  of  the  paper  concerns  general 
aviation  accident  rates  derived  from 
NTSB  and  FAA  data  (1975  through 
1979).  As  reflected  in  this  paper, 
transport  rotorcraft  (those  over  6,000 
pounds  gross  weight,  Class  C  and  D  in 
DOT/FAA/CT-85/11)  have  8  accidents 
per  100,000  Hight  hours.  Normal  category 
rotorcraft  have  14.3  accidents  per 
100,000  fiight  hours.  Figure  5  in  the  paper 
concerns  general  aviation  relative  risk 
of  serious  injury.  Because  of  the  higher 
seating  capacity,  transport  helicopters 
have  a  higher  relative  risk  of  serious 
injury  than  the  smaller  helicopters  even 
though  transport  rotorcraft  have  a  lower 
accident  rate.  The  author  concludes  that 
helicopters,  both  normal  and  transport, 
should  benefit  from  improved  crash 
safety  criteria.  Mr.  Fox's  paper  presents 
the  position  of  a  rotorcraft  group  derived 
from  members  of  ALA.  As  indicated  in 
the  paper,  the  group  advocates 
installation  of  energy  attenuating  seats 
with  shoulder  harnesses  to  improve 
occupant  protection  for  a  realistic  civil 
helicopter  crash  environment  which  is 
less  severe  than  the  U.S.  military 
standards  which  have  higher  associated 
weight  penalties.  This  paper  is  included 
in  the  docket. 

To  further  aid  in  judging  anticipated 
benefits  of  the  notice  proposals,  FAA 
reviewed  data  from  a  helicopter 
manufacturer  proprietary  report,  issued 
in  1986,  concerning  large  military 
helicopter  cost  trends  versus  vertical 
velocity  impact  speeds.  These  cost  trend 
curves  reveal  significant  reduction  in 
accident  cost  with  little  increase  in 
operating  cost  for  protection  from  the 
vertical  impact  condition  contained  in 
the  notice. 

The  current  FAA  Rotorcraft  Master 
Plan  contains  information  and 
projections  for  the  U.S.  rotorcraft  fleet. 
By  the  year  2000.  this  fieet  is  expected  to 
double  in  size.  There  should  be  an  ever- 
increasing  demand  for  urban  area 
rotorcraft  operations  and  movement  of 
persons,  as  well  as  materials,  both 
within  and  between  the  major 
metropolitan  area  is  the  United  States. 
Increased  use  of  transport  helicopters  in 
the  urban  areas  is  expected.  A  1982 
Aerospatiale  Helicopter  Division 
sponsored  report  on  the  world  civil 
rotorcraft  market  was  recently 
referenced  in  the  July  8, 1986,  issue  of 
"Rotor  and  Wing  International."  The 
report  stated  that  the  world  market  for 
twin-engine  helicopters  will  be  divided 


into  53  percent  for  transport  helicopters 
with  9  to  15  seats  and  13  percent  for 
those  with  more  than  15  seats.  Two 
projections  in  the  report  are  indicative 
of  the  increasing  demand  and  use  of 
twin-engine  transport  helicopters  which 
have  a  larger  passenger  capacity.  The 
fleet  size  of  transport  rotorcraft 
(percentage  of  the  total  fleet)  is 
expected  to  increase  more  rapidly  than 
the  normal  category  fleet,  and  transport 
helicopters  should  operate  more  hours 
each  year  in  the  future,  resulting  in 
increased  occupant  exposure  to  fatal  or 
serious  injury  in  otherwise  survivable 
accidents.  Thus,  the  potential  for 
survivable  accident  and  injury  reduction 
is  greater  when  the  transport  and 
normal  category  helicopters  are 
designed  to  the  proposed  occupant 
protection  standards  contained  in  this 
notice. 

The  significantly  improve  occupant 
protection  for  known  survivable 
emergency  landing  impact  conditions, 
the  FAA  is  hereby  proposing  mandatory 
standards  for  Part  27  normal  category 
rotorcraft  and  for  Part  29  transport 
rotorcraft. 

The  proposals  contained  in  this  notice 
would  contribute  to  a  significant 
enhancement  in  rotorcraft  safety  and 
potential  utility  which  would,  in  turn, 
promote  the  continued  expansion  of 
rotorcraft  operations  in  the  United 
States. 

The  FAA  is  not  aware  of  any  industry 
or  operator  opposition  to  the  intent  of 
the  regulatory  program  as  reflected 
herein  to  improve  occupant  protection  in 
newly  type  certificated  helicopter 
designs,  both  normal  and  transport 
category,  for  realistic  impact  conditions. 
/The  notice  will,  however,  provide  a 
forum  for  support  or  opposition  to  the 
program  and  the  proposals.  The  FAA 
particularly  urges  interested  members  of 
the  public  and  the  rotorcraft  industry, 
including  the  operators,  to  provide  data, 
information,  or  comments  on  the  likely 
cost  impact  of  the  proposals  on  the 
design  of  seats  and  safety  belts  and 
harnesses.  Specifically,  information 
and/or  comments  on  the  potential 
acquisition  and  operating  cost  for 
designs  that  would  satisfy  the  proposals 
are  requested.  A  preliminary  economic 
evaluation  of  the  impact  of  these 
proposals  may  be  found  later  in  this 
notice. 

Discussion 

This  notice  proposes  to  adopt 
standards  to  increase  and  assess  the 
capability  of  occupant  and  seat  restraint 
systems  to  absorb  a  crash  impact  and 
provide  increased  occupant  protection 
for  both  primarily  vertical  and  primarily 


UM  I 
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longitudinal  emergency  innding  impact 
scenarios,  and  to  provide  improved 
occupant  protection  from  items  of  mass 
that  may  become  loose  on  impact.  This 
notice  conlnins  proposals  that  would 
amend  both  norma!  and  transport 
category  rotorcraft  standards  and  are 
summarized  as  follows: 

1.  Addition  of  two  specinc  emergency 
landing  dynamic  impact  design 
standards  for  normal  category  rotorcraft 
seats  and  occupant  restraint  systems. 
Each  condition  is  related  to  a  potentially 
survivable  impact  condition  measured 
at  the  rotorcraft  floor  and  seat 
attachment  and  includes  respective 
performance  standards. 

2  Addition  of  a  standard  requiring  use 
of  a  standard  anthropomorphic  test 
dummy  (ATU).  a  lest  device  defined  by 
49  CFR  Part  572  (a  50-percentile  male), 
for  the  seat  and  occupant  restraint 
assessment  during  the  specified 
emergency  landing  dynamic  impact 
conditions.  The  AIL)  is  a  test  device  to 
achieve  valid  test  results. 

3.  Addition  of  performance  standards 
for  human  impact  injury  criteria.  Loads 
or  test  values  measured  on  the  ATD 
shall  not  exceed  the  criteria  proposed. 
Energy  management  is  envisioned  for 
the  dynamic  vertical  load  case. 

4.  Increase  the  static  design  load 
factors  by  170  to  300  percent  for  the  seat 
and  occupant  restraint  system  and  items 
of  mass  in  the  cabin  that  could  injure  an 
occupant.  As  an  example,  the  present  4g 
ultimate  forward  load  factor  would  be 
increased  to  Ifig  ultimate.  The  static 
design  standards  would  supplement  the 
dynamic  impact  standards  proposed  and 
would  identify  and  thereby  provide  for 
correction  of  possible  problems  in  the 
seat,  safety  belt  and  shoulder  harness, 
and  airframe  interface  prior  to  dynamic 
testing. 

5.  Increase  the  static  design  forward 
load  factor  by  a  factor  of  2  for 
restraining  the  rotors  and  other  items  of 
mass  above  and  aft  of  the  cabin  that 
may  injure  an  occupant  if  the  object 
came  loose  in  an  emergency  landing. 
The  present  4g  ultimate  forward  load 
factor  would  be  increased  to  8g  ultimate. 
The  other  design  conditions  would  not 
be  changed. 

6.  Require  a  safety  belt  and  shoulder 
harness,  either  single  or  double  strap, 
for  each  occupant  regardless  of  seat 
location  and  orientation  in  the 
rotorcraft.  Presently,  each  front  seat  of 
normal  and  transport  rotorcraft  must  be 
equipped  with  a  safety  belt  and  harness, 
while  other  seats  are  required  to  be 
equipped  with  a  safety  belt  and  other 
features  of  design  to  protect  each 
occupant. 

As  stated  earlier,  these  proposals  are 
based,  in  part,  on  the  data  and 


conclusions  in  Report  No.  DOT/FAA/ 
CT-65/n  which  indicate  occupants  may 
be  protected  by  seat  designs  that  use 
energy  management  or  dissipation  and 
proper  occupant  restraint  (safety  belts 
and  shoulder  harnesses).  The  two 
proposed  dynamic  landing  impact 
conditions,  described  as  a  "floor  pulse," 
are  derived  from  this  data.  By  virtue  of 
experience  with  previously  approved 
transport  category  rotorcraft  seat 
designs  that  use  energy  management 
dissipating  features  such  as  seat 
stroking  and  a  combined  safety  belt  and 
shoulder  harness,  improved  occupant 
restraint  systems  are  feasible.  Requiring 
increased  seat  and  floor  attachment 
strength  and  energy  absorbing  occupant 
restraint  systems  for  specific  dynamic 
landing  impact  or  "floor  pulse" 
conditions  would  be  practical  but  would 
result  in  additional  certification  costs 
and  increased  weight  with  increased 
operating  cost  as  estimated  in  the 
economic  summary  of  this  notice. 

The  impact  energy  dissipation 
characteristics  of  typical,  presently  used 
aircraft  structure  are  not  well 
understood  or  generally  measurable 
except  by  full-scale  dynamic  Impact 
test.  The  FAA  rotorcraft  crash  dynamics 
program,  as  presently  represented  by 
Report  No.  UOT/FAA/CT-«5/lT. 
indicates  that  fuselage  deformation  and 
remaining  cabin  volume  during  or  after  a 
survivable  impact  are  not  presently  a 
significant  problem.  Accordingly, 
dynamic  impact  tests  of  the  entire 
rotorcraft  design  are  not  presently 
warranted.  The  agency  has  outlined  an 
on-going  crash  dynamics  program  (49  FR 
37111:  September  21, 1964).  Future 
rulemaking  action  will  depend  on 
completing  the  program  and  analyzing 
the  conclusions.  As  noted  herein, 
assessment  of  the  fuselage 
characteristics  during  dynamic  landing 
conditions  may  not  be  warranted  or 
beneficial. 

The  minor  crash  or  emergency  landing 
ultimate  static  load  factors  stated  in 
present  I  29.561(b)(3)  would  be  retained 
at  this  time  for  design  of  transport 
rotorcraft  doors  and  exits  and 
"underfioor"  fuel  tanks  as  noted. 

Proposal  No.  3-50  of  Rotorcraft 
Regulatory  Review  Program  Notice  ,\'o.  3 
(Notice  84-19.  49  FR  46670.  November 
29. 1984)  would  amend  9  29.963(b)  by 
increasing  the  forward,  sideward,  and 
downward  ultimate  inertia  load  factors 
for  transport  rotorcraft  fuel  tanks 
wherever  the  tanks  may  be  located. 
Fuselage  tanks  located  below  the  cabin 
floor  would  also  be  protected  or 
designed  for  possible  rupture  as  a  result 
of  the  fuel  tank  loads  derived  from  the 
proposed  Increased  inertia  load  factors. 
Section  29.561(d)  presently  requires 


protection  of  "underfioor"  fuel  tanks 
from  the  entire  rotorcraft  crash  impact 
loads  specified  in  present  5  29.561(b)(3). 
The  standard  m  present  {  29.561(d) 
would  be  retained.  Any  proposal  to 
substantively  amend  this  present 
standard  is  deferred  for  further  study 
and  development  of  possible  alternative 
means  of  fuel  tank  protection. 

Regulatory  Evaluation  and  Regulatory 
Flexibility  Determination  Summary 

The  FAA  conducted  a  preliminary 
regulatory  evaluation  of  the  economic 
impact  of  these  proposed  regulatory 
changes.  A  copy  of  this  regulatory 
evaluation  dated  August  1986  has  been 
placed  in  the  docket  for  review  by 
interested  persons.  Information  and/or 
comments  on  the  proposal's  potential 
acquisition  and  operating  cost  and 
benefits  are  requested.  Tliis  evaluation 
includes,  in  part,  a  benefit  and  cost 
analysis,  a  sensitivity  analysis  of  the 
benefit  and  cost  of  the  proposals,  and 
cost  estimate  assumptions  and  factors 
used.  The  methodology  used  is  not 
dependent  on  a  forecast  of  the  future 
size  and  activity  of  the  U.S.  rotorcraft 
fieet.  The  FAA  proposes  to  amend  Parts 
27  and  29  of  the  FAR  to  require  the 
installation  of  shoulder  harnesses  and 
seats  incorporating  energy  attenuation 
or  energy  management  features  on  all 
newly  designed  and  certificated 
rotorcraft.  The  proposals  to  improve 
occupant  protection  standards  are  the 
result  of  several  specific  proposals 
presented  at  the  Rotorcraft  Regulatory 
Review  Conference  in  1979,  the  general 
and  specific  recommendations  of  the 
NTSB,  and  the  FAA  aircraft  crash 
dynamics  program  Also,  US  military 
and  European  military  helicopters  have 
included  these  design  features  in  the 
new  helicopter  designs.  In  addition,  the 
Congress  has  requested  the  FAA  to 
improve  aircraft  occupant  protection. 
This  proposal  is  one  part  of  the  FAA 
program  to  fulfill  that  request. 

The  proposed  changes  to  {5  27.561(c), 
27.785  (g)  and  (k),  29  561(c).  29.783, 
29.785  (g)  and  (k).  and  29.809  would 
cause  manufacturers  to  incur  negligible 
testing  or  analysis  costs  in 
demonstrating  compliance  with  these 
new  standards.  The  remaining  proposals 
considered  for  Parts  27  and  29  would 
have  a  cost  impact  on  rotorcraft 
manufacturers  and  operators. 

For  the  purpose  of  this  analysis,  those 
elements  of  the  proposed  amendments 
to  §5  27.561.  new  27.562.  and  27.785 
which  would  have  a  cost  impact  have 
been  examined  as  if  they  were  primarily 
a  single  proposal  Tlie  close 
interrelations  of  these  amendments 
preclude  clear  separation  and  analysis. 


Those  proposed  amendments 
considered  for  §§  29.561,  new  29.562. 
and  29.785  having  a  cost  impact  have 
been  analyzed  in  the  same  manner.  The 
proposals  for  Parts  27  and  29  are  the 
same. 

This  review  indicates  that 
implementing  the  proposals  affecting 
both  Parts  27  and  29  rotorcraft  will  be 
cost  effective.  The  proposed  shoulder 
harnesses  and  energy  attenuating  seats 
are  expected  to  reduce  fatalities  and 
injuries  sustained  in  otherwise 
survivable  crashes  by  30  to  85  percent 
Further,  it  is  estimated  that  rotorcraft 
passengers  and  crew  will  use  the 
harnesses  100  percent  of  the  time  in 
deference  to  S  91.14,  an  operating  rule. 
For  the  purpose  of  this  analysis,  it  is 
assumed  that  transport  helicopters  will 
have  an  average  of  12  seats  and  a 
maximum  certificated  weight  over  6,000 
pounds  and  that  normal  category 
helicopters  will  have  an  average  of  4.84 
seats  with  a  lower  maximum  certificated 
weight. 

For  this  rulemaking  to  be  cost 
effective,  taking  into  consideration  the 
estimated  cost  impact  to  industry,  the 
Part  27  proposals  must  be  25  percent 
effective  in  reducing  fatalities  and 
proportionate  injuries  which  is  well 
below  the  expected  range,  and  the  Part 
29  proposals  must  be  61  to  77  percent 
effective  in  reducing  fatalities  and 
proportionate  injuries  which  is  well 
within  the  expected  range  for  transport 
rotorcraft. 

The  FAA  recognizes  there  is  some 
uncertainty  in  assessing  the  benefits  to 
be  derived  from  reducing  fatalities  and 
other  injuries  and  the  costs  associated 
with  implementing  those  proposals.  In 
appreciation  of  the  potential  public 
concerns,  the  FAA,  therefore,  solicits 
data  and  views  relating  specifically  to 
the  assumptions  used  regarding  future 
seat  and  restraint  system  weight,  design, 
fabrication,  material  cost,  operating 
cost,  and  other  factors  contained  in  the 
preliminary  regulatory  evaluation 
analysis.  A  copy  of  this  analysis  may  be 
obtained  by  contacting  the  person 
identified  under  the  caption  "FOR 
FURTHER  INFORMATION 
CONTACT. 

The  FAA  has  determined  that  this 
proposal  is  not  likely  to  result  in  a 
competitive  trade  advantage  or 
disadvantage  for  American 
manufacturers  in  domestic  or  foreign 
markets.  Foreign  manufacturers  are 
expected  to  comply  with  the 
certification  standards  of  their  largest 
export  customer,  the  United  States.  To 
remain  competitive  in  overseas  markets, 
foreign  vendors  will  export  a  similarly 
equipped  rotorcraft  to  both  the  United 
States  and  third  world  countries. 


Foreign  and  American  manufacturers 
are  expected  to  pass  the  new 
certification  costs  on  to  consumers  in 
their  domestic  and  foreign  markets. 

The  FAA  determined  that  these 
proposals,  if  adopted,  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  According  to 
FAA  criteria,  a  small  helicopter 
manufacturer  is  one  that  is 
independently  owned  and  operated  and 
has  fewer  than  75  employees.  Using 
these  criteria,  only  one  American 
manufacturer  which  produces  a  few 
small  piston-engine  rotorcraft  is 
considered  a  small  entity.  Therefore,  the 
proposed  amendments  will  not  impact  a 
substantial  number  of  small  entities. 

The  FAA  has  determined  that  this 
document  involves  proposed  regulations 
which  are  not  considered  to  be  major 
under  the  procedures  and  criteria 
prescribed  in  Executive  Order  12291  or 
significant  under  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26, 
1979).  A  copy  of  the  draft  evaluation 
prepared  for  this  action  is  contained  in 
the  regulatory  docket.  A  copy  of  it  may 
be  obtained  from  the  person  identified 
in  the  section  entitled  "For  Further 
Information  Contact."  For  the  reasons 
stated  in  the  regulatory  evaluation,  the 
FAA  certifies  that  these  regulations,  if 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  In  addition, 
these  proposals,  if  adopted,  would  have 
little  or  no  impact  on  trade  opportunities 
for  United  States  firms  doing  business 
overseas  or  for  foreign  firms  doing 
business  in  the  United  States. 

List  of  Subjects  in  14  CFR  Parts  27  and 
29 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety,  Rotorcraft. 

The  Proposed  Amendments 
PART  27— (AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend  Part 
27  of  the  FAR  (14  CFR  Part  27)  as 
follows: 

1.  The  authority  citation  for  Part  27 
continues  to  read  as  follows: 

Authority:  49  U.SC.  1344.  1354(a),  1355, 
1421. 1423,  1424,  1425.  1428. 1429.  and  1430;  49 
U.S.C.  106(g)  (Revised  Pub.  L.  97-449,  January 
12,  1983):  14  CFR  11.45;  49  CFR  1  47. 
•  •  •  *  • 

2.  By  amending  §  27.561  by  revising 
paragraphs  (b)(3)  and  (c)  to  read  as 

follows; 

§27.561     GeneraU 


(b)  The  structure  must  be  designed  to 
give  each  occupant  every  reasonable 
chance  of  escaping  serious  injury  in  a 
crash  landing  when — 

•        *        •        *        * 

(3)  Each  item  of  mass  that  could  injure 
an  occupant  and  each  occupant  is 
restrained  when  subjected  to  the 
following  ultimate  inertia  load  factors 
relative  to  the  surrounding  structure; 

(i)  Upward-4g. 

(ii)  Forward-16g. 

(iii)  Sideward-8g. 

(iv)  Downward-20g.  after  intended 
displacement  of  the  seat  device. 

(c)  The  supporting  structure  must  be 
designed  to  restrain,  under  any  ultimate 
inertia  load  up  to  those  specified  in  this 
paragraph,  any  item  of  mass  above  and/ 
or  behind  the  crew  and  passenger 
compartment  that  could  injure  an 
occupant  if  it  came  loose  in  an 
emergency  landing.  Items  of  mass  to  be 
considered  include,  but  are  not  Hmited 
to,  rotors,  transmissions,  and  engines. 
The  items  of  mass  must  be  restrained  for 
the  following  ultimate  inertia  load 
factors: 

(1)  Upward— 1.5g. 

(2)  Forward — 8g. 

(3)  Sideward— 2g. 

(4)  Downward— 4. 

Explanation,  The  present  standard 
provides  for  protection  of  the  rotorcraft 
occupants  in  an  emergency  landing. 
Specific  ultimate  inertia  load  forces 
related  to  a  minor  crash  landing  are 
stated  in  present  paragraph  (b).  Other 
conditions  are  stated  in  the  section.  The 
present  inertia  load  factors  apply  to 
restraining  the  occupants  and  to  any 
item  of  mass  that  could  injure  an 
occupant  if  it  came  loose  in  a  minor 
crash  landing. 

This  proposal  would  provide 
increased  static  strength  standards. 
"Forces"  in  paragraph  (b)(3)  would  be 
changed  to  "factors"  as  the  proper 
descriptor.  The  static  strength  standard 
in  proposed  paragraph  (b)(3)(iv)  is 
unusual.  The  proposal  recognizes  that  a 
seat  and  restraint  system  must  "stroke" 
primarily  vertically  to  manage  or 
dissipate  energy  and  satisfy  the 
proposed  new  standards  in  S  27.562.  The 
seat  system,  therefore,  would  "stroke" 
for  a  specified  downward  load  factor 
and  then  would  sustain  a  20g  downward 
load  factor  without  failure  after  using 
the  available  seat  stroke  displacement. 
The  static  design  and  dynamic  test 
standards  would  supplement  each  other. 
Dynamic  test  strength  requirements  for 
occupant  protection  during  survivable 
emergency  landings  are  proposed  in  a 
new  §  27.562  that  is  found  in  proposal 
No.  3  of  this  notice. 
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Section  27.561(b)  would  be  chdnfjed  to 
delete  "minor  crash  landinj^    and  insert 
"crash  landinj^  '  ParaKraph  (a)  would 
not  be  changed  by  this  proposal. 

In  §  27.561(b)(3).  items  of  mass  in  the 
crew  and  passenger  compartment  that 
could  injure  an  occupant  if  released 
would  be  subject  to  significantly 
increased  restraint  load  factors.  The 
factors  referenced  in  present  paragraph 
(c)  would  apply  to  items  of  mass  outside 
the  cabin  as  described.  The  factors 
would  remain  the  same  except  the 
forward  load  factor  would  be  raised 
from  4  to  8g's.  Reference  to  paragraph 
(b)(3)  for  the  inertia  forces  would  be 
deleted  from  present  5  27.561(c)  when 
the  specific  values  are  added.  The 
increased  static  design  load  factor  for 
items  of  mass  is  considered 
representative  of  the  current  metal 
aircraft  design  practice  or  the  capability 
of  the  newer  rotorcraft  designs.  Report 
No.  DOT/FAA/CT-^/11  indicates  that 
items  of  mass  above  and/or  behind  the 
crew  and  passenger  compartment  are 
not  significant  occupant  injury  factors  in 
a  crash  landing  impact. 

In  summary,  proposed  paragraph  (b) 
relates  to  restraining  occupant  and 
cabin  interior  items  of  mass  for 
increased  inertia  load  factors.  Proposed 
paragraph  (c)  relates  to  restraining  items 
of  mass  outside  the  cabin  that  could 
injure  an  occupant. 

3.  By  adding  a  new  i  27.562  to  read  as 
follows: 

§  27.562    Emergency  landing  dynamic 
condition*. 

(a)  The  rotorcraft,  although  it  may  be 
damaged  in  an  emergency  crash  landing, 
must  be  designed  to  reasonably  protect 
each  occupant  when — 

(1)  Proper  use  is  made  of  seats,  safety 
belts,  and  shoulder  harnesses  provided 
in  the  design;  and 

(2)  The  occupant  experiences  ultimate 
dynamic  loads  resulting  from  the 
conditions  prescribed  in  this  section. 

(b)  Each  seat  or  other  seating  device 
for  crew  or  passenger  occupancy  must 
successfully  complete  dynamic  tests 
with  an  occupant,  simulated  by  an 
anthropomorphic  test  dummy  (ATD) 
defined  by  49  CFR  Part  572,  Subpart  B, 
or  its  equivalent  with  a  total  minimum 
weight  of  at  least  170  pounds,  in 
accordance  with  the  following  criteria: 

(1)  A  change  in  velocity  of  not  less 
than  30  feet  per  second  when  the  seat  or 
other  seating  device  is  oriented  in  its 
nominal  position  with  respect  to  the 
rotorcraft's  reference  system,  the 
rotorcraft's  longitudinal  axis  is  canted 
upward  60'  with  respect  to  the  impact 
velocity  vector,  and  the  rotorcraft's 
lateral  axis  is  perpendicular  to  a  vertical 
plane  containing  the  impact  velocity 


vector  and  the  rotorcraft's  longitudinal 
axis.  Ptak  deceleration  must  occur  in 
not  more  than  0.031  seconds  after 
impact  and  must  reach  a  minimum  of 
30gs. 

(2)  A  change  in  velocity  of  not  less 
than  42  feet  per  second  when  the  seat  or 
other  seating  device  is  oriented  in  its 
nominal  position  with  respect  to  the 
rotorcraft's  reference  system,  the 
rotorcraft's  longitudinal  axis  is  yawed 
10'  either  right  or  left  of  the  impact 
velocity  vector  (whichever  would  cause 
the  greatest  load  on  the  shoulder 
harness),  the  rotorcraft's  lateral  axis  is 
contained  in  a  horizontal  plane 
containing  the  impact  velocity  vector, 
and  the  rotorcraft's  vertical  axis  is 
perpendicular  to  a  horizontal  plane 
containing  the  impact  velocity  vector. 
Peak  deceleration  must  occur  in  not 
more  than  0.071  seconds  after  impact 
and  must  reach  a  minimum  of  18.4g'8. 

(3)  The  floor  rails  or  attachment 
devices  used  to  attach  the  seating 
devices  to  the  airframe  structure  for  the 
conditions  of  this  section  must  be 


misaligned  with  respect  to  each  other  by 
at  least  10'  vertically  (i.e..  pitch  out  of 
parallel)  and  by  at  least  a  10'  lateral 
roll,  with  the  directions  optional,  to 
account  for  possible  floor  warp. 

(c)  Compliance  with  the  following 
must  be  shown: 

(1)  The  seating  device  system  must 
remain  intact  although  it  may 
expenence  separation  intended  as  part 
of  its  design. 

(2)  The  attachment  between  the 
seating  device  and  the  airframe 
structure  must  remain  intact,  although 
the  structure  may  have  exceeded  its 
limit  load. 

(3)  The  ATU's  shoulder  harness  strap 
or  straps  must  remain  on  or  in  the 
immediate  vicinity  of  the  AT13's 
shoulder  during  the  impact. 

(4)  The  safety  belt  must  remain  on  the 
ATD's  pelvis  dunng  the  impact. 

(5)  The  A1T)'8  head  either  does  not 
contact  any  portion  of  the  crew  or 
passenger  compartment,  of  if  contact  is 
made,  the  head  impact  does  not  exceed 
a  head  injury  rnteria  (HIC)  of  1,000  as 
determined  from  this  equation 


HIC  -     (t2-ti)  I    (t2-ti)         J  •(t)dt   j 


Where:  a(t)  is  the  resultant  acceleration  at 
the  center  of  gravity  of  the  head  expressed  as 
a  multiple  of  g  (the  acceleration  of  gravity) 
and  ta  — tiia  the  time  dtiration.  in  seconds,  of 
major  head  impact,  not  to  exceed  0.05 
seconds. 

(6)  Loads  in  individual  upper  torso 
harness  straps  must  not  exceed  1,750 
pounds.  If  dual  straps  are  used  for 
retaining  the  upper  torso,  the  total 
harness  strap  loads  must  not  exceed 
2,000  pounds. 

(7)  'The  maximum  pelvic  load  must  not 
exceed  1,500  pounds  as  measured  in  the 
axis  of  the  spine  of  the  ATD. 

(d)  An  alternate  approach  that 
achieves  the  equivalent  or  greater  level 
of  occupant  protection,  as  required  by 
paragraph  (c)  of  this  section,  must  be 
substantiated  on  a  rational  basis. 

Explanation.  The  present  normal  and 
transport  category  rotorcraft  standards 
require  substantiation  for  static  design 
conditions.  This  proposal  would  add  a 
new  standard  that  requires  two  specific 
seat  and  occupant  test  conditions  for 
emergency  landing  dynamic  conditions 
using  a  specific  type  of  ATD  that 
simulates  a  50-percentile  male.  The  50- 


percentile  dummy  described  is  the  only 
presently  available  and  acceptable 
ATD.  One  test  condition  simulates 
primarily  a  vertical  loading  with  some 
longitudinal  velocity  change  for  seat 
device  impact.  The  other  test  condition 
simulates  a  longitudinal  loading  with 
some  lateral  velocity  change  for  seat 
device  impact.  These  conditions  were 
derived  from  Report  No  DOT/FAA/CT- 
85/11.  Test  criteria  or  conditions  to 
evaluate  the  seat  and  floor  attachment 
for  possible  floor  deflection  or  warp 
during  rotorcraft  landing  impact  are  also 
proposed  to  prevent  seat  separation 
from  the  floor. 

Performance  criteria  for  human 
impact  injury  criteria  arc  proposed. 
Loads  or  test  values  measured  on  the 
ATD  shall  not  exceed  the  cntena 
proposed  for  head,  chest,  and  spine.  The 
chest  load  on  impact  is  measured  in 
terms  of  shoulder  harness  strap  load.  (A 
shoulder  harness  is  also  called  an  upper 
torso  restraint.)  The  head  injury  criteria 
(HIC)  is  also  specified  in  49  CFTR  571.208. 
A  discussion  of  this  pass  or  fail  human 
impact  injury  criteria,  with  further 


explanation,  may  be  fousKi  in  the 
preamble  of  Not»ce  No.  86-11  (51  FR 
25982,  July  17, 1966)  which  relates  to 
transport  airplane  improved  seat  safety 
standards.  The  proptxsed  standard 
would  allow  an  alternate  approach  to 
these  dynamic  tests  provided  the  same 
or  equivalent  level  of  occupant  inapact 
tolerance  or  protection  is  proven. 

The  impact  conditions  for  normal  and 
transport  category  rotorcraft  are  the 
same.  The  minor  crash  impact  and 
emergency  conditiona  specified  kn 
present  §|  27.561  and  29.5«n  are  equal. 
Human  impact  injury  criteria  are  not  a 
function  of  the  type  of  rotorcraft  or 
aircraft,  and  standards  shouid  be  the 
same  for  normal  and  transport  category 
rotorcraft  Therefore,  proposal  No.  7  in 
this  notice  adds  a  new  §  29l562  that  is 
identical  to  the  proposed  oev*  {  27.562, 
and  the  foregoing  explanation  sbail  also 
a  pply  to  proposal  No.  7. 

4.  By  amending  f  27.785  by  revising 
paragraphs  (a),  fb),  (c),  (f).  and  (g)  and 
by  adcHng  new  paragraphs  (i),  (j).  and 
(k)  to  read  as  follows- 

§27.7a5    Ssta.  bftha.  — tty  b«tf,  and 

(a)  Each  seat,  safety  belt,  harness,  aiKJ 
adjacent  part  of  the  rotorcraft  at  each 
station  designated  for  occupancy  durtng 
takeoff  and  laruling  must  be  free  of 
potentially  injurious  objects,  sharp 
edges,  protuberances,  and  hard  surfaces 
and  must  be  designed  so  that  a  person 
making  proper  use  of  these  facilities  will 
not  suffer  serious  injury  m  an  emergency 
landing  as  a  result  of  the  static  intertia 
load  factors  speciBed  in  9  27.561  and 
dynamic  conditions  specified  in  (  27.562. 

(b)  Each  occupant  must  be  protected 
from  serious  head  injury  by  a  safety  belt 
plus  a  shoulder  harness  that  will  prevent 
the  head  from  contactmg  any  injurious 
object  except  as  provided  for  in 

§  27.562(c)(5). 

(c)  Each  occupant's  seat  must  have  a 
combined  safety  belt  and  shoulder 
harness  with  a  smgle-pouit  release.  The 
pilot's  combined  safety  belt  and 
shoulder  harness  must  allow  the  pilot 
when  seated  writh  safety  belt  and 
shoulder  harness  fastened  to  perform  all 
functions  necessary  for  flight  operations. 
There  must  be  a  means  to  secure  belts 
and  harnesses,  when  not  in  use,  to 
prevent  interferenr*  with  the  operation 
of  the  rotorcraft  and  with  rapid  egress  in 
an  emergency. 

•         •         •         •  • 

(f)  Each  seat  and  its  supporting 
structure  must  be  designed  for  an 
occupant  weight  of  at  least  170  pounds 
considering  the  maximum  load  factors, 
inertia  forces,  and  reactions  betw.  een 
occupant,  seat,  and  safety  bell  or 


harness  corresponding  with  the 
applicable  flight  and  ground  load 
conditions,  including  the  emergency 
landing  conditions  of  §  27.561.  In 
addition — 

(1)  Each  pilot  seat  must  be  designed 
for  the  reactions  resulting  from  the 
application  of  the  pilot  forces  prescnbed 
in  §  27.397;  and 

(2)  The  inertia  forces  prescribed  in 

§  27.561  must  be  multiplied  by  a  factor 
of  133  in  determining  the  strength  of  the 
attachment  of — 

(i)  Each  seat  to  the  structure:  and 

jii)  Each  safety  belt  or  harness  to  the 
seat  or  structure. 

(g)  When  the  safety  belt  and  shoulder 
harness  are  combined,  the  rated  strength 
of  the  safety  belt  and  shoulder  harness 
may  not  be  less  than  that  corresponding 
to  the  inertia  forces  specified  in  5  27.561, 
considering  the  occupant  weight  of  at 
least  170  pounds,  considering  the 
dimensional  characteristics  of  the 
restraint  system  installation,  and  using  a 
distribution  of  at  least  60-percent  load  to 
the  safety  belt  and  at  least  40-percent 
load  to  the  shoulder  harness.  If  the 
safety  belt  is  capable  of  being  used 
without  the  shoulder  harness,  the  inertia 
forces  specified  must  be  met  by  the 
safety  belt  alone. 

(h)  •  •  * 

(i)  Each  seating  device  system 
includes  the  device  such  as  the  seat,  the 
cushions,  the  occupant  restraint  system, 
and  attachment  devices. 

(j)  Each  seating  device  system  may 
use  design  features  such  as  crushing  or 
separation  of  certain  parts  of  the  seats 
to  reduce  occupant  loads  for  the 
emergency  landing  dynamic  conditions 
of  §  27.562;  otherwise,  the  system 
remains  intact  and  must  not  interfere 
with  rapid  evacuation  of  the  rotorcraft. 

(k)  For  purposes  of  this  section,  a  litter 
is  defined  as  a  device  designed  to  carry 
a  nonambulatory  person,  primarily  in  a 
prone  position,  into  and  on  the 
rotorcraft.  Each  berth  or  lifter  installed 
parallel  to  or  within  15'  of  the 
longitudinal  axis  of  the  rotorcraft  must 
be  designed  so  that  the  forward  part  has 
a  padded  end-board,  cloth  diaphragm,  or 
equivalent  means  that  can  wifhstaid  the 
load  reaction  of  an  occupation  weight  of 
at  least  170  pounds  when  the  occupant 
is  subjected  to  the  forward  inertia  forces 
specified  in  §  27.561.  In  addition — 

(1)  The  berth  or  litter  must  have  a 
restraint  system  and  must  not  have 
comers  or  other  protuberances  hkely  to 
cause  serious  injury  to  a  person 
occupying  it  during  emergency  landing 
conditions;  and 

(2)  The  berth  or  litter  attachment  and 
the  occupant  restraint  system 
attachments  to  the  structure  must  be 
designed  to  withstand  the  critical  loads 


resulting  from  flight  and  ground  load 
conditions  and  from  the  conditions 
prescnbed  in  §  27,561(b). 

Explanation.  Amendment  27-21. 
effective  December  6, 1984  (49  FR  44422; 
November  6, 1984).  extensively  amended 
§  27.785  and.  in  part  added  shoulder 
harness  requirements  and  design 
standards.  The  present  standard 
requires  a  shoulder  harness  for  each 
front  seat  occupant  whether  a 
crewmember  or  passenger.  It  provides 
for  occupant  protection  from  injurious 
objects  and  provides  specific  standards 
for  occupant  protection  from  head 
injury.  An  occupant  other  than  front  seat 
occupants  is  protected  from  head  injury 
by  complying  with  one  of  these  options. 

The  nununum  occupant  weight  for 
design  purposes  is  presently  170  pounds. 
A  60/60  percent  distribution  of  the 
occupant  restraint  loads  between  the 
safety  belt  and  harness  is  also  stated  in 
the  present  standard.  Each  seat  must  be 
designed  for  $  27.561  emergency  landing 
conditions  (ultimate  inertia  forces)  and 
for  flight  and  ground  load  conditions. 
Each  pilot  seat  must  also  be  designed 
for  reactions  resulting  from  the 
application  of  pilot  forces  stated  in 
§  27.397.  Design  standards  for  a 
headrest  are  also  contained  in  present 
§  27.785. 

The  proposed  amendmeut  to  §  27.785 
would  refer  to  the  emergency  static  and 
dynamic  landing  loads  of  amended 
§§  27.561  and  27.562  as  prescnbed.  A 
berth  or  litter  would  not  be  subject  to 
dynamic  tests  and  for  this  reason,  has 
been  deleted  from  §  27.7b5ia).  In 
addition,  the  proposal  would  revise 
paragraph  (b)  to  require  that  each 
occupant  regardless  of  seat  location  and 
orientation  in  the  rotorcraft  must  be 
protected  from  serious  head  injury  by  a 
safety  belt  plus  a  shoulder  harness  that 
may  prevent  contact  with  any  injurious 
object.  Compliance  with  §  27.562(c)(5) 
would  be  an  acceptable  standard  to 
prove  that  head  contact  with  an  object 
is  not  considered  senous.  Upp«w  torso 
restraint,  also  called  a  shoulder  harness, 
is  essential  to  improve  resistance  to 
spinal  injury  from  possible  vertical 
impact  loads. 

The  proposed  revision  to  §  27.785(c) 
requires  that  ail  seats  would  be 
equipped  with  a  shoulder  harness. 
Accordingly.  §  27.785(b)(2)  for  other 
means  of  head  protection  is  no  longer 
necessary  and  would  be  deleted. 

Reference  to  flight  and  ground  load 
conditions  would  be  retained  in  the 
proposed  revision  to  paragraph  (f) 
although  the  conditions  specified  in 
§  27.561  are  expected  to  be  critical 
design  conditions. 


U  M  I 
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The  proposed  revision  to  paragraph 
(g)  would  decrease  the  load  sharing  or 
distribution  for  the  shoulder  harness 
from  60  to  40  percent.  A  proposed 
Society  of  Automotive  Engineers  (SAE) 
standard.  SAE  Aerospace  Standard  AS 
8043.  indicates  the  static  design  load 
distribution  should  approach  40  percent 
for  the  upper  torso  restraint  or  shoulder 
harness  and  60  percent  for  the  safety 
belt.  In  addition,  the  dynamic  tests 
conducted  under  proposed  new  {  27.562 
would  also  impose  impact  loads  on  the 
belt  and  harness.  The  static  design 
cases  would  supplement  the  dynamic 
impact  conditions.  Correlation  of  the 
static  design  loads  obtained  from 
§  27.561(b)  and  dynamic  test  loads  is  not 
considered  essential. 

Proposed  new  paragraph  (i)  would 
define  each  seating  device  to  include 
cushions  and  restraint  means.  The 
physical  characteristics  of  unique 
cushions  and  restraining  means  will 
influence  the  dynamic  response  of  the 
occupant  and  the  restraint  system  to  the 
dynamic  impact  conditions  prescribed  in 
this  notice.  Thus,  the  rotorcraft  type 
design  data  would  include  the  cushion 
and  the  seat  belt  and  harness.  Changing 
from  the  seat  cushion  or  safety  belt  and 
harness  to  another  with  different 
physical  characteristics  would  require 
compliance  with  the  standards. 
Proposed  new  paragraph  (j)  would 
recognize  and  accept  features  of  seat 
designs  that  "stroke"  or  deform  to 
reduce  occupant  impact  loads.  Intended 
separation  of  a  part  would  be 
acceptable  if  the  seat  system  functions 
as  intended  and  is  otherwise  intact. 

In  addition,  a  new  standard  would  be 
added  by  proposed  paragraph  (k)  for 
occupant  berths  and  litters.  This 
standard  would  also  apply  to  any 
"litter"  installation  as  prescribed.  A 
litter  would  be  defined  in  the  standard. 
With  the  more  severe  emergency 
landing  conditions  in  proposed 
S  27.561(b).  seat  safety  belts  alone  may 
not  adequately  restrain  and  protect  a 
litter  or  berth  occupant  for  the  forward 
load  condition  proposed.  Seat  design 
standards  were  used  in  the  past.  While 
the  previous  standards  did  address 
berths,  they  did  not  specifically  address 
litter  standards.  The  proposed  standard 
is  necessary  to  assure  berth  and  litter 
occupants  are  restrained  for  the 
increased  static  design  inertia  forces. 
Dynamic  tests  of  a  berth  or  litter  are  not 
warranted  at  this  time. 

Proposed  changes  to  S  29.785  are 
contained  in  proposal  No.  9  of  this 
notice.  Occupant  restraint  and  related 
protection  standards  for  transport 
category  rotorcraft  should  at  least  be 
equal  to  normal  category  standards. 


This  concept  is  reflected  In  present 
J  27.785,  as  of  Amendment  27-21.  and 
i  29.785.  as  of  Amendment  29-24. 
Therefore,  the  foregoing  explanation 
shall  also  apply  to  proposal  No.  9, 
amended  {  29  785. 

PART  2^-4  AMENDED) 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  Part  29  of  the  FAR 
(14  CFR  Part  29]  as  follows: 

5.  The  authority  citation  for  Part  29 
continues  to  read  as  follows: 

Authority:  49  U  S  C.  -.344.  1354(a),  1355. 
1421.  1423,  1424.  1425,  142a  1429.  and  1430;  49 
U.S.C.  106(8)  (Revised  Pub.  L.  97-449.  January 
12,  1983):  14  CFR  11  45;  49  CW.  1  47. 

6.  By  amending  S  29.561  by  revising 
paragraphs  (b)(3)  and  (c)  to  read  as 
follows: 

S  29.S61     G«n«rai. 

•  •         •         •         • 

(b)  The  structure  must  be  designed  to 
give  each  occupant  reasonable  chance 
of  escaping  serious  injury  in  a  crash 

landing  when — 

•  •         •         t         * 

(3)  Each  item  of  mass  that  could  injure 
an  occupant  and  each  occupant  is 
restrained  when  subjected  to  the 
following  ultimate  inertia  load  factors 
relative  to  the  surrounding  structure: 

(i)  Upward — 4g. 

(ii)  Forward— 16g. 

(iii)  Sideward — 8g. 

(iv)  Downward — 20g,  after  the  I 

intended  displacement  of  the  seat 
device. 

(c)  The  supporting  structure  must  be 
designed  to  restrain  under  any  ultimate 
inertia  load  factor  up  to  those  specified 
in  this  paragraph,  any  item  of  mass 
above  and/or  behind  the  crew  and 
passenger  compartment  that  could 
injure  an  occupant  if  it  came  loose  in  an 
emergency  landing.  Items  of  mass  to  be 
considered  include,  but  are  not  limited 
to.  rotors,  transmission,  and  engines. 
The  items  of  mass  must  be  restrained  for 
the  following  ultimate  inertia  load 
factors: 

(1)  Upward — 1.5g. 

(2)  Forward — 8g.  i 

(3)  Sideward— 2g. 

(4)  Downward — 4g. 

•  •         «         •         • 

Explanation.  The  present  standard 
provides  for  protection  of  the  rotorcraft 
occupants  in  an  emergency  landing. 
Specific  static  ultimate  inertia  load 
factors  are  stated  and  related  to  a  minor 
crash  landing  in  present  paragraph  (b). 
Other  conditions  are  stated  in  the 
section.  The  present  inertia  load  factors 


apply  to  restraining  the  occupants  and 
to  any  item  of  mass  that  could  injure  an 
occupant  if  it  came  loose  in  a  minor 
crash  landing. 

Present  paragraph  (d)  concerns 
protection  of  fuel  tanks  located  below 
the  passenger  floor.  These  tanks  shall 
resist  rupture  from  whole  aircraft  crash 
impact  loads  specified  in  present 
paragraph  (b)(3). 

This  proposal  would  provide 
increased  static  strength  standards. 
"Forces"  in  paragraph  (b)(3)  would  be 
changed  to  "factors  '  as  the  proper 
descriptor.  The  proposed  static  strength 
standard  in  paragraph  (b)(3)(iv)  is 
unusual.  The  proposal  recognizes  that  a 
seat  and  restraint  system  must  "stroke" 
primarily  vertically  to  manage  or 
dissipate  energy  and  satisfy  the 
proposed  new  standards  in  §  29.562.  The 
seat  system,  therefore,  would  "stroke" 
for  a  specified  downward  load  factor 
and  then  would  sustain  a  20g  downward 
load  factor  without  failure  after  using 
the  available  seat  stroke  displacement. 
The  static  design  and  dynamic  test 
standards  would  supplement  each  other. 
Dynamic  strength  requirements  for 
occupant  restraint  during  emergency 
landings  are  proposed  in  new  j  29.562 
that  18  found  in  proposal  No.  7  of  this 
notice. 

Section  29.561(b)  would  be  changed  to 
delete  "minor  crash  landing"  and  insert 
"crash  landing  "  Paragraph  (a)  would 
not  be  changed  by  this  proposal. 

Reference  to  paragraph  (b)(3)  for  the 
inertia  load  factors  would  be  deleted 
and  the  specific  inertia  load  factors 
applicable  to  items  of  mass  above  and/ 
or  behind  the  cabin  would  be  slated. 
Only  the  load  factor  for  the  forward 
load  case  would  be  increased  from  4  to 
8gs.  The  present  values  for  up,  down, 
and  sideward  will  be  retained.  For 
further  information,  refer  to  the 
explanation  for  proposal  No.  2. 

Section  29.561(d)  presently  pertains  to 
Internal  fuel  tanks  located  below  the 
passenger  floor  level.  The  fuselage 
structure  of  the  fuel  tanks  must  be 
designed  to  resist  the  aircraft  crash 
impact  loads  of  present  §  29  561(b)(3). 
and  to  protect  the  fuel  tanks  from 
rupture,  if  rupture  is  likely  when  these 
whole  aircraft  loads  are  applied  to  that 
area.  The  present  inertia  load  factors 
would  be  retained  in  paragraph  (d). 

7.  By  adding  a  new  {  29.562  to  read  as 
follows: 

5  29.562    Emergency  landing  dynamic 
condltlona. 

(a)  The  rotorcraft.  although  it  may  be 
damaged  in  a  crash  landing,  must  be 
designed  to  reasonably  protect  each 
occupant  when — 


(1)  Proper  use  is  made  of  seats,  safety 
belts,  and  shoulder  harnesses  provided 
in  the  design:  and 

(2)  The  occupant  experiences  ultimate 
dynamic  loads  equivalent  to  those 
resulting  from  the  conditions  prescribed 
in  this  section. 

(b)  Each  seat  or  other  seating  device 
for  crew  or  passenger  occupancy  must 
successfully  complete  dynamic  tests 
with  an  occupant  simulated  by  an 
anthropomorphic  test  dummy  (ATD) 
defined  by  49  CFTl  Part  572,  Subpart  B. 
or  Its  equivalent  with  a  total  minimum 
weight  of  at  least  170  pounds,  in 
accordance  with  the  following  criteria: 

(1)  A  change  in  velocity  of  not  less 
than  30  feet  per  second  when  the  seat  or 
other  seating  device  is  oriented  in  its 
nominal  pwsition  with  respect  to  the 
rotorcraft's  reference  system,  the 
rolorcraft's  longitudinal  axis  is  canted 
upward  60°  with  respect  to  the  impact 
velocity  vector,  and  the  rotorcraft's 
lateral  axis  is  perpendicular  to  a  vertical 
plane  containing  the  impact  velocity 
vector  and  the  rotorcraft's  longitudinal 
axis.  Peak  deceleration  must  occur  in 
not  more  than  0.031  seconds  after 
impact  and  must  reach  a  minimum  of 
30g'8. 

(2)  A  change  in  velocity  of  not  less 
than  42  feet  per  second  when  the  seat  or 
other  seating  device  is  oriented  in  its 
nominal  position  with  respect  to  the 
rotorcraft's  reference  system,  the 
rotorcraft  s  longitudinal  axis  is  yawed 
10*  either  right  or  left  of  the  impact 
velocity  vector  (whichever  would  cause 
the  greatest  load  on  the  shoulder 
harness),  the  rotorcraft's  lateral  axis  is 
contained  in  a  honzontal  plane 
containing  the  impact  velocity  vector 
and  the  rotorcraft's  vertical  axis  is 
perpendicular  to  a  horizontal  plane 
containing  the  impact  velocity  vector. 
Peak  deceleration  must  occur  in  not 
more  than  0.071  seconds  after  impact 
and  must  reach  a  minimum  of  18.4g's. 

(3)  The  floor  rails  or  attachment 
devices  used  to  attach  the  seating 
devices  to  the  airframe  structure  for  the 
conditions  of  this  paragraph  must  be 
misaligned  with  respect  to  each  other  by 
at  least  10°  vertically  (i.e.,  pitch  out  of 
parallel)  and  by  at  least  a  10*  lateral 
roll,  with  the  directions  optional,  to 
account  for  possible  floor  warp. 

(c)  Compliance  with  the  following 
must  be  shown: 

(1)  The  seating  device  system  must 
remain  intact  although  it  may 
experience  separation  intended  as  part 
of  its  design. 

(2)  The  attachment  between  the 
seating  device  and  the  airframe 
Structure  must  remain  intact  although 
the  structure  may  have  exceeded  its 
limited  load. 


(3)  The  ATD's  shoulder  harness  strap 

or  straps  must  remain  on  or  in  the 
immediate  vicinity  of  the  ATD's 
shoulder  during  the  impact. 

(4J  The  safety  belt  must  remain  on  the 
ATD's  pelvis  during  the  impacL 


(5)  The  ATD's  head  either  does  not 
contact  any  portion  of  the  crew  or 
passenger  compartment  or.  if  contact  is 
made,  the  head  impact  does  not  exceed 
a  head  injury  criteria  (HlC)  of  1,000  as 
determined  by  this  equation. 


HIC  -     (t2-ti)   I  (t2-ti) 


lliFtlT       I  •(t)dtj 


Where:  a(t]  is  resultant  acceleration  at  the 
center  of  gravity  of  the  head  expressed  as 
multiple  of  6  'the  acceleration  of  gravity)  and 
Ij  -  ti  is  the  time  duration,  in  seconds,  or 
major  head  impact,  not  to  exceed  0.05 
seconds. 

(6)  Loads  in  individual  shoulder 
harness  straps  must  not  exceed  1,750 
pounds.  If  dual  straps  are  used  for 
retaining  the  upper  torso,  the  total 
harness  strap  loads  must  not  exceed 
2,000  pounds. 

(7)  The  maximum  pelvic  load,  as 
measured  in  an  ATD  as  defined  in  49 
CFR  572,  Subpart  B.  or  its  equivalent, 
must  not  exceed  1.500  pounds. 

(d)  An  alternate  approach  that 
achieves  the  equivalent  or  greater  level 
of  occupant  protection,  as  required  by 
paragraph  (c)  of  this  section,  must  be 
substantiated  on  a  rational  basis. 

Elxplanatiori.  The  proposal  would  add 
a  new  standard  for  emergency  landing 
dynamic  conditions  for  transport 
rotorcraft.  The  emergency  landing 
impact  conditions  for  normal  and 
trasport  category  rotorcraft  are 
considered  equal. 

See  the  explanation  for  proposal  No.  3 
in  this  notice  for  new  §  27.562, 
Emergency  landing  dynamic  conditions, 
for  an  explanation  of  this  proposal. 

8.  By  amending  §  29.783  by  revising 
paragraphs  (d)  ar>d  (g)(1)  to  read  as 

follows: 

§  29.783     Doors. 
***** 

(d)  There  must  be  reasonable 
provisions  to  prevent  the  jamming  of 
any  external  doors  in  a  minor  crash,  as 
a  result  of  fuselage  deformation,  under 
the  following  ultimate  inertia  forces: 

(1)  Upward — 1.5g. 

(2)  Forward — 4.0g. 

(3)  Sideward— 2.0g. 

(4)  Downward — 4.0g. 
***** 

(g)  *  *  *  ' 


(1)  The  door,  integral  stair,  and 
operating  mechanism  have  been 
subjected  to  the  inertia  forces  specified 
in  paragraph  (d)  of  this  section,  acting 
separately  relative  to  the  surrounding 
structure. 
***** 

Explanation.  The  present  standard  in 
paragraph  (d)  requires  reasonable 
provisions  to  prevent  jamming  of  any 
external  door  due  to  fuselage 
deformation  in  a  minor  crash.  The 
design  ultimate  inertia  forces  specified 
in  present  §  29.561(b)(3)  for  a  minor 
crash  have  been  used  as  the  design 
criteria  for  proving  compliance  whith 
this  standard.  In  addition,  paragraph 
(g)(1)  requires  continued  effectiveness  or 
usability  of  any  integral  stair  and  door 
after  application  of  the  inertia  forces 
stated  in  present  §  29.561(b)(3). 

The  minor  crash  inertia  forces  as 
applied  to  the  fuselage  doors  and  exits 
are  not  altered  in  this  notice.  This 
proposal  would  revise  the  standards  to 
include  the  present  specific  minor  crash 
Inertia  forces  in  paragraph  (d)  rather 
than  retain  a  reference  to  a  "minor 
crash"  in  paragraph  (d)  and  a  reference 
to  §  29.561(b)(3)  in  paragraph  {g)(l).  The 
downward  forces  would  be  stated  only 
as  4.0g  and  the  presently  stated  relief 
from  this  factor  as  a  result  of  the 
rotorcraft  landing  response  to  a  5  f.p.s. 
descent  would  be  deleted  by  this 
proposal.  Relief  from  the  4.0g  force  is 
considered  a  superfluous  standard  for 
future  transport  rotorcraft  door  and  exit 
designs  in  the  context  of  this  notice  to 
improve  occupant  protection. 

This  notice  contains  a  proposal  to 
change  §  29.561(b)(3)  by  significantly 
increasing  the  ultimate  inertia  forces  for 
occupant  seat  and  restraint  static  load 
factors.  These  occupant  restraint  factors 
are  not  warranted  for  the  fuselage  shell 
doors,  integral  stairs,  doors,  and  exits. 

9.  By  amending  §  29.785  by  revising 
paragraphs  (a),  (b),  (c),  (f),  and  (g)  and 
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by  adding  new  paragraphs  (i],  (j).  and 
(k)  to  read  as  follows: 

§  29.785     Seats,  berth*,  safety  t>€lts,  and 
harnesses. 

(aj  K.ich  seat,  safety  belt,  harness,  and 
adjacent  part  of  the  rotorcraft  at  each 
station  designated  for  occupancy  during 
tal(eoff  and  landing  must  be  free  of 
potentially  injurious  objects,  sharp 
edges,  protuberances,  and  hard  surfaces 
and  must  be  designed  so  that  a  person 
making  proper  use  of  these  facilities  will 
not  suffer  serious  injury  in  an  emergency 
landing  as  a  result  of  the  inertia  factors 
specified  in  §  29.561  and  dynamic 
conditions  specified  in  $  29.562. 

(b)  Each  occupant  must  be  protected 
from  serious  head  injury  by  a  safety  belt 
plus  a  shoulder  harness  that  will  prevent 
the  head  from  contacting  any  injurious 
object,  except  as  provided  for  in 

§  29.562(c)(5). 

(c)  Each  occupant's  seat  must  have  a 
combined  safety  belt  and  shoulder 
harness  with  a  single-point  release.  The 
pilot's  combined  safety  belt  and 
shoulder  harness  must  allow  the  pilot 
when  seated  with  safety  belt  and 
shoulder  harness  fastened  to  perform  all 
functions  necessary  for  flight  operations. 
There  must  be  a  means  to  secure  belt 
and  harness  when  not  in  use  to  prevent 
interference  with  the  operation  of  the 
rotorcraft  and  with  rapid  egress  in  an 
emergency. 

•         •         *         *         « 

(f)  Each  seat  and  its  supporting 
structure  must  be  designed  for  an 
occupant  weight  of  at  least  170  pounds, 
considering  the  maximum  load  factors, 
inertia  forces,  and  reactions  between 
the  occupant,  seat  and  safety  belt  or 
harness  corresponding  with  the 
applicable  flight  and  ground-load 
conditions,  including  the  emergency 
landing  conditions  of  S  29.561.  In 
addition — 

(1)  Each  pilot  seat  must  be  designed 
for  the  reactions  resulting  from  the 
application  of  the  pilot  forces  prescribed 
in  S  29.397:  and 

(2)  The  inertia  forces  prescribed  in 

§  29.561  must  be  multiplied  by  a  factor 

of  1.33  in  determining  the  strength  of  the 

attachment  of — 
(i)  Each  seat  to  the  structure:  and 
(ii)  Each  safety  belt  or  harness  to  the 

seat  or  structure. 


ig]  When  the  SHfcty  belt  nnd  shoulder 
hiirness  are  conihined.  the  ratted  8trenj(th 
of  the  SHfety  belt  hdJ  shoulder  harness 
may  not  be  less  than  that  corresponding 
to  the  inertia  forces  specified  in  §  2fl  5()1. 
considering  the  occupant  weixht  of  at 
least  170  pounds,  coii.siijcnns  the 
dimensional  characteristics  of  the 
restraint  system  installation,  and  using  a 
distribution  of  at  least  60-percent  load  to 
the  safety  belt  and  at  least  40-percent 
load  to  the  shoulder  harness.  If  the 
safety  belt  is  capable  of  being  used 
without  the  shoulder  harness,  the  inertia 
forces  specified  must  be  met  by  the 
safety  belt  alone. 

•  •  •  *  * 

(i)  Each  seating  device  system 
includes  the  device  such  as  the  seat,  the 
cushions,  the  occupant  restraint  system 
means,  and  attachment  devices. 

(j)  Each  seating  device  system  may 
use  design  features  such  as  crushing  or 
separation  of  certain  parts  of  the  seat  in 
the  design  to  reduce  occupant  loads  for 
the  emergency  landing  dynamic  » 

conditions  of  S  29.562;  otherwise,  the 
system  must  remain  intact  and  must  not 
interfere  with  rapid  evacuation  of  the 
rotorcraft. 

(k)  For  the  purposes  of  this  section,  a 
litter  is  deHned  as  a  device  designed  to 
carry  a  nonambulatory  person,  primarily 
in  a  prone  position,  into  and  on  the 
rotorcraft.  Each  berth  or  litter  installed 
parallel  to  or  within  15*  of  the 
longitudinal  axis  of  the  rotorcraft  must 
be  designed  so  that  the  forward  part  has 
a  padded  end-board,  cloth  diaphragm,  or 
equivalent  means  that  can  withstand  the 
load  reaction  of  an  occupant  weight  of 
at  least  170  pounds  when  the  occupant 
is  subjected  to  the  forward  inertia  factor 
specified  in  $  29.561.  In  addition — 

(1)  The  berth  or  litter  must  have  a 
restraint  system  and  must  not  have 
comers  or  other  protuberances  likely  to 
cause  serious  injury  to  a  person 
occupying  it  during  emergency  landing 
conditions:  and 

(2)  The  berth  or  litter  attachments  and 
the  occupant  restraint  system 
attachments  to  the  structure  must  be 
designed  to  withstand  the  critical  loads 
resulting  from  flight  and  ground  load 
conditions  and  from  the  conditions 
prescribed  in  §  29.561(b). 


Explanation.  Amendment  29-24. 
effective  December  6.  1984  (49  FR  44422: 
November  6.  1984).  extensively  amcndeti 
§  29  "35  and.  in  part,  added  shoulder 
harness  requirements  and  design 
.standards  and  other  occupant  protection 
standards  The  standards  of  present 
5§  2"-785  and  29."f;5  are  identical. 
Occupant  restraint  and  related 
protection  standards  for  normal  and 
transport  categor>'  rotorcraft  should 
remain  equal  as  reflected  in  the  present 
standards.  The  proposed  change  to 
S  29.785  is  substantively  identical  to 
proposed  {  27.785  except  Part  29 
sections  shall  be  used  rather  than  Part 
27.  The  explanation  for  proposal  No.  4 
for  the  proposed  amendments  to  S  27.785 
applies  to  this  proposal  us  well,  except 
that  references  to  a.ssocialed  sections 
shall  refer  to  Part  29  sections  rather  than 
Part  27  sections. 

10.  By  amending  §  29.809  by  revising 
paragraph  (e)  to  read  as  follows: 

!  29.809     Emergency  exit  arrangement. 

*  •  •  *  • 

(e)  There  must  be  means  to  minimize 
the  probability  of  the  jamming  of  any 
emergency  exit  in  a  minor  crash  landing 
as  a  result  of  fuselage  deformation 
under  the  ultimate  inertia  forces  in 

S  29.783(d). 

*  *         *         •         « 

Explanation.  The  present  standard  in 
paragraph  (e)  requires  that  each  exit  use 
means  or  features  to  minimize  the 
probability  of  the  exit  jamming  due  to 
fuselage  deformation  in  a  minor  crash 
landing.  This  is  similar  to  the  door 
standards  in  §  29.783  (d)  and  (g)(1).  The 
minor  crash  landing  ultimate  inertia 
forces  are  specified  in  present 
S  29.561(b)(3).  These  forces  would  be 
added  to  S  29  783(d)  as  stated  in 
proposal  No.  8  of  this  notice.  See  the 
explanation  for  proposal  .No  8. 
Therefore,  this  proposal  would  revise 
5  29  809(e)  by  referring  to  revised 
S  29.783(d)  for  the  appropriate  ultimate 
Inertia  forces  that  should  apply  to  door 
and  exit  designs  of  transport  rotorcraft. 

Issued  In  Fort  Worth.  Texas,  on  May  22. 
1987. 

Don  P.  Watson. 

Acting  Director.  Sout/iwesI  Region. 

\yV.  Uoc  87-12522  Filed  6-2-87;  8:45  am) 

BfLUMO  CO0€  W10-1J-M 


DEPARTMENT  OF  TRANSPORT ATK)N 

Federal  Aviation  Administration 

Proposed  Advisory  Circulars;  Dynamic 
Evaluation  of  Normal  Category 
Rotorcraft  Seats,  27.562-X.  and 
Dynamic  Evaluation  of  Transport 
Category  Rotorcraft  Seats,  29.562-X 

AQENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Availability  of  proposed 
advisory  circulars  (AC)  and  request  for 
comments. 

SUMRtARv:  Proposed  AG's  27.562-X  and 
29.562-X  set  forth  an  acceptable  means. 
but  not  the  only  means,  of  showing 
compliance  with  the  provisions  of  Parts 
27  and  29  of  the  Federal  Aviation 
Regulations  (FAR)  pertaining  to 
dynamic  testing  of  rotorcraft  seats. 


DATES:  Comments  must  be  received  on 
or  before  December  30.  1987. 

ADDRESSES:  Send  all  comments  on  the 
proposed  AG's  to:  FAA,  Regulations 
Program  Management,  Fort  Worth, 
Texas  76193-0111. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  James  H.  Major.  FAA.  Regulations 
Program  Management.  Fort  Worth, 
Texas  76192-0111,  telephone  (817)  624- 
5117  or  FTS  734-5117. 

SUPPLEMENTARY  INFORMATION:  CopieS 

of  proposed  AG's  27,562-X  and  29.562-X 
are  being  mailed  to  all  known,  affected 
industry  and  government  entities,  both 
foreign  and  domestic.  Any  interested 
person  not  receiving  a  copy  of  these 
proposed  ACs  should  contact  the 
person  named  under  "FOR  FURTHER 

INFORMATION  CONTACT." 


Comments  Invited 

Interested  persons  are  invited  to 
comment  on  the  proposed  AG's. 
Commenters  must  identify  proposed  AC 
27  562-X  or  AG  29.562-X  and  submit 
comments  in  duplicate.  Comments 
received  may  be  inspected  at  the  office 
of  the  Regulations  Program 
Management.  ASW-111.  Building  3B, 
Room  144,  Federal  Aviation 
Administration.  Southwest  Region,  4400 
Blue  Mound  Road,  Fort  Worth,  Texas, 
between  the  hours  of  8  a.m.  and  4  p.m., 
weekdays,  except  Federal  holidays. 

Issued  in  Fort  Worth,  Texas,  on  May  22, 

1987. 

Don  P.  Watsoa, 

Acting  Director,  Southwest  Region. 

IFF  Dtx  8--12533  Filed  8-2-87;  8:45  am) 
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DEPARTMErfT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFR  Part  121 

I  Docket  No  24792.  Amdt.  No  121-1931 

Protective  Breathing  Equipment 

agency:  Federal  Aviation 
Administration.  DOT. 
actiom:  Final  rule. 

summary:  This  fmal  rule  amends  the 
regulations  applicable  to  protective 
breathing  equipment  (PBE)  by:  (1) 
Incorporating  the  requirements  of 
5  25.19  of  the  Federal  Aviation 
Regulations  into  current  S  121.337;  (2) 
providing  new  standards  for  PBE  for 
crewmembers  who  may  be  required  to 
fight  in-flight  fires;  (3)  requiring  the 
performance  of  an  approved  firefighting 
drill  using  PBE;  (4)  requiring  that,  when 
possible,  additional  PBE  be  located 
within  3  feet  of  each  required  hand  fire 
extinguisher  in  passenger 
compartments;  and  (5)  clarifying  certain 
emergency  drill  requirements.  This 
action  was  prompted  by  several  in-flight 
fires  and,  in  part,  by  a  report  on  PBE  by 
the  National  Transportation  Safety 
Bn;ird. 

EFFECTIVE  DATE:  July  6,  1987. 
FOR  FURTHER  INFORMATION  CONTACT: 

Udvid  K.  Catey.  Project  Development 
Branch  (AFS-240).  Air  Transportation 
Division.  Office  of  Flight  Standards, 
Kederal  Aviation  Administration.  800 
Independence  Avenue  SW., 
Washington,  DC  20591;  telephone:  (202) 
267-8096. 

SUPPLEMENTARY  INFORMATION: 

iiackgruund 

Protective  breathing  equipment  (PBE) 
consists  of  a  full  face  mask  attached  to 
an  oxygen  supply:  a  face  mask, 
including  smoke  goggles,  attached  to  an 
oxygen  supply;  or  a  smoke  hood 
attached  to  an  oxygen  supply.  Rules 
requiring  operators  conducting  air 
carrier  operations  outside  of  the  United 
States  to  have  such  equipment  installed 
in  their  airplanes  were  originally 
included  in  S  41.24(c)  of  the  Civil  Air 
Regulations  (CAR),  which  became 
effective  on  October  21,  1949.  The  basic 
requirement  of  these  early  standards 
was  that  the  equipment  be  designed  to 
prevent  the  person  wearing  the 
equipment  from  breathing  noxious 
gases.  Such  standards  were  also  a  part 
of  the  type  certification  basis  for  older 
airplanes,  and  they  still  apply  to  those 
airplanes. 

Subsequent  amendments  to  the 
transport  category  airplane  type 
certification  requirements  resulted  in  the 


current  PBE  requirements  set  forth  in 
5  25  1439  of  the  Federal  Aviation 
Regulations  (FAR).  That  rule  specifies 
the  airplane  compartment  configunitions 
for  which  PBE  is  required  and 
establishes  performance  standards  for 
the  equipment. 

Under  i  25.1439,  PBE  is  required  in  an 
airplane  if  there  are  cargo  compartments 
or  isolated  separate  compartments, 
including  upper  and  lower  lobe  galleys, 
which  the  flightcrew  may  enter  during 
flight.  Performance  requiremf'nts  in  this 
rule  specify  that  PBE  must  be  designed 
to  protect  the  fiightcrew  from  »moi>.e. 
carbon  dioxide,  and  other  harmful 
gases;  that  the  PBE  must  also  include 
suitable  covering  for  eyes,  nose,  and 
mouth;  and  that  a  specified  amount  of 
oxygen  must  be  supplied.  These  PHK 
standards  for  transport  calpgory 
airplanes  were  adopted  m  1964  and 
amended  in  1976.  They  do  not  apply  to 
airplanes  still  in  service  thai  were  tvpe 
certificated  prior  to  that  time 

On  July  11. 1973.  a  Boeing  7(J7  (B-707) 
airplane  made  a  forced  landing  short  of 
the  runway  at  Paris,  France,  as  the 
result  of  a  cabin  fire  started  by  a 
cigarette  in  a  rear  lavatory  waste  bin. 
Intense  fire,  smoke,  and  harmful  gases 
spread  throughout  the  airplane,  with  the 
result  that  only  11  of  the  134  occupants 
survived.  Investigation  indicated  that 
the  use  of  upgraded  PBE.  meeting  the 
revised  standards  contained  in 
Technical  Standard  Order  (TSO)  C99. 
might  have  p»ennitfed  the  flight 
attendants  using  such  upgraded 
equipment  to  extinguish  the  fire  in  flight 
and  thus  might  have  saved  more  lives. 

On  November  3, 1973,  a  fatal  accident 
occurred  in  Boston.  Massachusetts, 
involving  a  B-707  freighter  airplane. 
Investigation  of  this  accident  prompted 
the  National  Transportation  Safety 
Board  (NTSB)  to  evaluate  PBE  used  by  a 
number  of  air  carriers.  The  NTSB 
reported  that  smoke  goggles  used  by 
several  air  carriers  did  not  adequately 
protect  crewmembers  from  smoke  and 
that  certain  goggles  in  use  appreruihly 
restricted  the  wearer's  vision.  The  NTSB 
recommended  that  all  transport  category 
airplanes,  regardless  of  date  of 
certification,  be  required  to  comply  with 
current  S  25.1439  and  that  all  smolie 
goggles  presently  in  use  be  in«(>ected  to 
ensure  that  they  comply  with  i  25.1439. 

On  June  2, 1983.  an  in-flight  fire 
occurred  in  the  aft  lavatory  of  a 
McDonnell-Douglas  DC-9  airplane  en 
route  to  Montreal.  Canada.  The  crew 
was  unable  to  control  the  fire  and 
requested  an  emergency  descent  and  air 
traffic  control  clearance  to  the  nearest 
available  airport.  The  crew  successfully 
landed  the  airplane  at  Covington. 
Kentucky.  Soon  after  passenger  and 


crewmember  evacuation  from  the 
air^ilane  began,  dense  smoke  rapidly 
«t)read  through  the  passenger 
compartment,  apparently  making  it 
impossible  for  23  of  the  41  passengers  on 
board  to  find  their  way  to  emergency 
exits.  The  Federal  Aviation 
Administration's  ^FAA)  analysis  of  this 
accident  concludes  that  a  number  of 
those  passengers  who  perished  might 
have  survived  if  certain  cabin  safety 
improvements  under  consideration  at 
that  time  by  this  agency  had  been  in 
effect.  One  of  those  improvements  is  the 
requirement  contained  in  this 
rulemaking  for  additional  PBE  for  use  by 
crewmembers  throughout  the  airplane.  It 
is  conceivable  that,  had  the  airplane 
been  equipped  with  the  additional  PBE. 
its  effective  use  by  the  fiighl  attendants 
in  fighting  the  fire  might  have  delayed 
the  spread  of  smoke  in  the  cabin. 

The  result  of  this  rule  will  be  that  the 
operating  rule  in  Part  121  will  impose 
additional  PBE  requirements  that  go 
beyond  the  airplane  certification  rules  in 
i  25.1439.  The  principal  additional 
requirement  will  be  PBE  for  Hight 
attendants,  in  addition  to  Hight 
crewmembers,  which  will  protect  them 
while  fighting  onboard  fires.  These 
additional  requirements  are  appropriate 
for  Part  121  air  carriers  because  they 
will  provide  the  high  level  of  safety  that 
should  be  found  in  large  air  carrier 
aircraft  operations.  In  addition,  the  Part 
121  operating  rule  will  provide 
refinements  to  the  basic  certification 
rules,  such  as  specific  inspection  and 
training  procedures. 

On  October  31. 1983.  the  NTSB  issued 
two  safety  recommendations  pertinent 
to  this  rulemaking.  Safety 
Recommendation  A-83-74  recommends 
that  the  FAA  "require  that  protective 
breathing  equipment,  including  smoke 
goggles,  currently  carried  aboard 
transport  category  airplanes  to  comply 
with  14  CFR  25.1439  and  14  CFR  121.337 
which  do  not  meet  the  minimum 
performance  standard  prescribed  in 
Technical  Standard  Order  (TSO)  C99  or 
equivalent  be  replaced  with  equipment 
which  meets  the  standards."  Safety 
Recommendation  A-83-75  recommends 
that  the  FAA  "amend  14  CFR  121.337  to 
prescribe  a  minimum  number  of  portable 
protective  breathing  apparatus  with  full 
face  masks  which  will  be  carried  in  the 
passenger  compartment  of  transport 
category  airplanes  readily  accessible  to 
cabin  attendants  and  flightdeck  crew." 

The  current  operating  requirement 
(5  121.337)  for  PBE  used  by  Part  121 
operators  provides  that  the  flightcrew  be 
protected  from  smoke,  carbon  dioxide, 
and  other  harmful  gases.  The 
requirement  for  "protecsion  '  is  actually 


composed  of  several  different  criteria,  of 
which  the  most  significant  is  the  amount 
of  contamination  that  can  be  tolerated 
by  the  lungs  without  unduly  impairing  a 
fiight  fjewmember's  ability  to  function. 

The  FAA  conducted  a  survey  of 
reports  concerning  human  physiological 
limitations  resultirvg  from  15-minute 
exposures  to  contaminants  likely  to  be 
present  in  airplane  fires.  The  results  of 
this  survey  show  that  contaminant 
concentrations  in  the  air  of  5  percent  for 
breathing  and  10  percent  for  eye  contact 
are  the  maximum  acceptable  levels  for 
15  minutes  of  exposure  for  flight 
crewmembers.  These  standards  are 
currently  incorporated  in  material 
referenced  in  TSO-C99. 

In  general,  minimum  performance 
standards  for  equipment  estabhshed  by 
the  FAA  are  issued  in  the  form  of  TSO's. 
Until  recently,  TSO's  were  included 
withm  the  FAR  (Part  37);  they  are  now 
issued  as  nonregulatory  material  but 
continue  to  provide  a  basis  for  approval 
of  materials,  parts,  and  appliances. 

TSO-C99  was  first  issued  in  June 
1983  Prior  to  the  issuance  of  TSO-C99. 
there  were  no  sperfic  standards  for 
approval  of  PBE  beyond  those  contained 
in  the  operating  and  certification  rules. 
After  issuing  TSO-C99,  the  FAA  tested 
a  number  of  oxv?en  mask-smoke  goggle 
combinations  used  in  air  carrier 
airplanes.  These  tests  showed  that  many 
of  these  PBE  units  permitted 
contaminant  concentration  levels  that 
exceeded  the  perfc-Tnance  levels  in 
rSO-C99.  Carriers  using  such  units  were 
required  to  replace  them  with 
acceptable  equipment. 

The  FAR  now  require  all  certificate 
holders  to  furnish  approved  PBE  for 
their  fhght  crewmembers'  use.  This 
equipment  is  generally  used  when  a 
flight  crewmember  is  in  a  sedentary 
state.  This  equipment  is  usually 
approved  in  accordance  with  "TSO-COQ 
and  Society  of  Automotive  Engineers 
(SAE)  Aerospace  Standard  (AS)  8031. 
This  new  rule  will  require  that 
equipment  to  be  used  by  crewmembers 
in  other  than  a  sedentary  state  must  be 
PBE  approved  in  accordance  with  new 
minimum  performance  standards 
contained  in  S  121.337.  Guidance  for 
approval  will  be  available  at  FAA  P'leld 
Offices  by  the  effective  date  of  the  rule. 

The  FAA  proposed  that  PBE  be 
required  in  additional  locations  in 
airplanes  operated  under  Part  121. 
Portable  PBE  located  in  passenger 
compartments  would  have  to  be  easily 
accessible  and  conveniently  located 
within  3  feet  of  each  hand  fire 
extinguisher  required  by  S  121.309.  An 
approved  firefighting  drill  using  PBE 
would  have  to  be  performed  by  all 
crewmembers  while  wearing  PBE.  In 


addition,  certain  emergency  drill 
requirements  in  Part  121  would  be 
clarified. 

These  proposals  were  derived  from 
experience  gamed  from  the  accidents 
mentioned  previously,  where  smoke  and 
noxious  gases  may  have  impeded 
crewmembers  when  fighting  cabin  fires 
and,  as  previously  noted.  NTSB 
recommendations  A-83-74  and  A-83-75, 
which  urge  that  a  minimum  number  of 
PBE  units  be  required  aboard  transport 
category  airplanes  and  that  PBE  aboard 
those  airplanes  comply  with  §§  25.1439 
and  121.337  and  TSO-C99. 

As  a  result  of  various  studies  and 
recommendations,  the  FAA  recently 
adopted  rules  that  require  the  addition 
of  reduced  Hammability  requirements 
for  seat  cushions  and  high  usage  interior 
cabin  materials,  smoke  detectors  in 
lavatories,  additional  and  improved 
hand  fire  extinguishers  in  airplanes 
operated  under  Part  121,  and  floor 
proximity  lighting  systems.  These  cabin 
safety  improvements  are  in  addition  to 
the  items  in  this  amendment. 

The  FAA  has  carefully  evaluated  the 
cost  and  benefits  of  this  amendment  and 
has  concluded  that  the  lives  that  may  be 
saved  are  in  addition  to  any  lives  saved 
as  a  result  of  other  cabin  safety 
initiatives. 

There  are  three  major  safety  benefits 
to  this  PBE  amendment.  The  first  benefit 
is  the  direct  prevention  of  injury  or 
death  of  crewmembers  as  a  result  of 
smoke  or  harmful  gases.  The  second 
benefit  is  a  decreased  likelihood  of 
passenger  injury  or  death  because 
crewmembers  will  not  be  incapaatated 
by  smoke  or  harmful  gases  and  thus  will 
be  able  to  continue  to  perform  their 
safety  duties.  Finally,  the  third  benefit  is 
the  lessened  chance  of  injury  or  death 
for  both  passengers  and  crewmembers 
as  a  result  of  the  enhanced  ability  of 
crewmembers  to  actively  combat 
potentially  catastrophic  in-flight  fires.  In 
contrast  to  the  active  cabin  safety 
measures  in  this  amendment,  the 
benefits  of  related  FAA  cabin  safety 
initiatives  are  those  hves  saved  and 
injuries  prevented  by  passive  fire 
protection  countermeasures  in  both  in- 
fiight  and  post-crash  fires.  Smoke 
detection  devices,  fire  retardant 
materials,  and  improved  passenger 
egression  measures  are  passive  in 
nature  and  not  dependent  on 
crewmember  activation.  The  PBE 
amendment  enhances  the  effectiveness 
of  these  passive  fire  protection 
initiati\e8  by  providing  a 
complementary  active  countermeasure 
against  the  hazards  of  inflight  fires.  For 
this  reason,  the  benefits  attributed  to 
this  amendment  represent  an  increase  in 
the  savings  to  the  public  above  the  cost 


of  hves  and  injuries  already  cited  in 
other  related  FA.A  initiatives. 

Comments  on  the  Proposed  Rule 

Dunng  the  120-day  comment  penod, 
the  FAA  received  32  comments  in 
response  to  Notice  of  Proposed 
Rulemaking  (NPRM)  No.  85-17.  The 
comments  represent  the  views  of 
individuals,  airline  employee  labor 
organizations.  U.S.  airline  organizations, 
oxygen  mask  manufacturers,  and  foreign 
airlines.  Most  comments  agree  with  the 
need  for  improving  regulations  in  the 
cabin  safety  area  and  commend  the 
FAA  for  the  rulemaking  effori.  Airline 
labor  organizations,  the  NTSB.  and 
numerous  individuals  favor  even  more 
stringent  requirements  than  that 
proposed  in  the  NPRM. 

On  January  3, 1986,  the  Air  Transport 
Association  (ATA)  petitioned  for  a  60- 
day  extension  of  the  comment  penod. 
This  request  was  denied  by  the  FAA 
because  the  onginal  comment  penod  of 
120  days  was  considered  a  reasonable 
length  of  time  for  any  comments.  The 
ATA  submitted  comments  on  the  NPRM, 
dated  February  10.  1986.  Subsequently, 
an  additional  response  was  received 
from  ATA,  which  was  dated  May  7. 
1986.  Although  the  last  AT.A  comments 
received  were  beyond  the  comment 
period  deadline,  the  FAA  has 
considered  them  in  developing  this  final 
rule.  No  other  late-filed  comments  were 
received. 

ATA  stated  that  the  incoporation  of 
the  PBE  requirements  of  §  25.1439  mto 
§  121.337  will  have  a  significant  impact 
on  operators  of  airplanes  certificated 
prior  to  the  most  recent  changes  to  Part 
25.  Tliese  operators  will  be  required  to 
dispose  of  or  modify  PBE  equipment  that 
was  properly  certificated  and  deemed 
airworthy  when  the  airplane  was 
originally  purchased.  ATA  says  this  is  a 
departure  from  what  it  views  as  the 
standard  FAA  practice  of  imposing  more 
Stringent  equipment  standards  only  on 
airplanes  certificated  after  the  date  of  a 
new  rule. 

With  the  development  of  new 
technology  equipment  and  the  emphasis 
being  placed  upon  upgrading  cabin 
safety,  upgrading  of  standards  for  PBE 
devices  is  warranted.  Some  existing 
equipment  essentially  meets  the  new 
Standards,  while  other  equipment  can  be 
modified  to  meet  these  new  standards. 
In  view  of  the  clear  safety  improvements 
from  the  new  standards,  the  FAA 
concludes  that  these  changes  should  be 
implemented  in  accordance  with  the 
time  constraints  contained  in  the  final 
rule. 

The  ATA  and  Regional  Airlines 
Association  (RAA)  both  state  that 
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applying  the  new  oxygen  standards  to 
portable  PBE  for  flightcrew  and  cabin 
crew  will  increase  the  oxygen  cylinder 
dimensions,  which  may  create  a  space 
problem  in  the  flightcrew  compartment. 

To  meet  this  objection, 
S  121.337(b)(9)(iii)  has  been  modified 
from  the  original  proposal  to  allow  the 
Administrator  to  authorize  another 
location  for  portable  PBE  on  the  flight 
deck  if  space  constraints  prevent  its 
storage  in  the  flightcrew  compartment. 
In  such  an  event,  the  portable  PBE  for 
use  by  the  flightcrew  would  have  to  be 
conveniently  located  so  that  it  is  readily 
accessible  for  use  by  the  flightcrew  in 
an  emergency.  Similarly, 
i  121.337(b)(9)(iv)  allows  PBE  in 
passenger  compartments  to  be  located 
more  than  3  feet  from  a  hand  fire 
extinguisher  if  special  circumstances 
make  it  impractical  to  locate  them  as 
required.  For  example,  space  constraints 
may  make  it  impossible  to  place  PBE 
within  3  feet  of  the  hand  fire 
extinguishers  at  some  locations  on  some 
airplanes.  In  this  case,  the  Administrator 
may  allow  another  location  if  an 
equivalent  level  of  safety  is  maintained. 

The  NPRM  proposed  a  1-year 
compliance  date  for  carriers  to  provide 
PBE  In  Part  121  operations.  The  ATA 
opposes  the  1-year  compliance  period 
for  several  reasons.  ATA  says  that  PBE 
specifications  are  part  of  this 
rulemaking  package.  Therefore,  until  the 
package  is  finalized,  equipment  may  not 
even  be  ordered.  Because  of  this  lack  of 
adequate  lead  time,  ATA  states  that  it 
will  be  difficult  for  carriers  to  acquire 
new  PBE  for  installation  aboard 
airplanes  and  for  use  by  crewmembers 
during  the  required  training.  ATA  also 
maintains  that  demand  for  new  PBE 
could  outstrip  manufacturers' 
inventories  and  production  capacity. 
Finally,  ATA  says  there  will  be 
administrative  delays  in  establishing 
and  approving  training  programs  and 
that,  after  approval,  it  will  take  at  least 
a  year  for  all  crewmembers  to  be 
trained.  Several  other  commenters  state 
that  the  1-year  compliance  date  would 
be  insufficient  and  would  cause 
additional  compliance  costs. 

The  FAA  intends  to  give  carriers  a 
reasonable  amount  of  time  to  comply 
with  this  rule  for  installation  of  PBE 
devices  for  both  flight  crewmembers 
and  cabin  crewmembers  who  may  have 
to  combat  fires  in  the  airplane. 
Equipment  may  need  to  be  developed  to 
meet  the  new  approval  standards  to  be 
established  for  an  active  (nonsedentary) 
crewmember.  Once  these  standards 
have  been  established,  the 
manufacturers  state  that  they  will  be 
able  to  meet  the  expected  demand. 


Indeed,  the  Civil  Aeromedical  Institute 
(CAMI)  has  conducted  tests  that  show 
that  there  is  at  least  one  currently 
available  portable  smoke  hood  device 
that  would  essentially  provide  the  levels 
of  protection  for  crewmembers 
combatting  fires  that  the  new  rule 
requires.  These  tests  used  a  work  profile 
designed  to  replicate  the  activity  of  a 
crewmember  combatting  an  in-flight  fire. 
Thus,  a  carrier  that  wants  to  begin 
equipping  its  airplanes  at  once  will  be 
able  to  do  so.  Nevertheless,  the  FAA  has 
decided  that  a  2-year  compliance  period 
for  PBE  for  crewmembers  combatting 
fires  is  appropriate.  This  longer  period 
should  allow  ample  time  for 
development,  manufacture,  and 
distribution  of  adequate  numbers  of  new 
equipment  and  time  for  required 
training. 

Several  commenters  state  that  the 
economic  impact  could  be  substantial 
both  for  the  PBE  and  for  training 
personnel  in  the  use  of  the  PBE. 

The  FAA  is  aware  that  there  may  be 
some  economic  burden  placed  on  Part 
121  certificate  holders;  however,  the 
safety  benefits  of  the  rule  far  outweigh 
the  economic  costs  that  may  be 
incurred. 

Two  commenters  indicate  that  the 
PBE  should  provide  for  hypoxia 
protection  as  well  as  protection  from 
harmful  gases  and  smoke. 

The  primary  reason  that  the  FAA  has 
decided  that  the  amendment  should  not 
include  protection  from  the  effects  of 
hypoxia  is  that  accident  statistics  do  not 
show  instances  where  smoke  and/or  fire 
in  the  airplane  have  occurred 
simultaneously  with  depressurization. 
Protection  from  the  effects  of 
depressurization  is  provided  by  the 
currently  installed  oxygen  equipment, 
which  will  continue  to  provide 
supplemental  oxygen  to  crewmembers. 
while  PBE  is  intended  to  protect  from 
the  effects  of  smoke,  carbon  dioxide, 
and  other  harmful  gases.  Thus,  PBE  may 
supply  any  breathable  atmosphere  such 
as  compressed  air  or  oxygen. 

Current  5  121.337  only  requires 
protection  from  the  effects  of  smoke, 
carbon  dioxide,  and  other  harmful  gases 
for  required  flight  crewmembers  on 
flight  deck  duly.  It  does  not  require 
protection  against  the  physiological 
effects  of  depressurization.  The  FAA 
concludes  that  it  is  not  necessary  to 
require  that  the  new  requirements  for 
PBE  provide  depressurization  protection 
for  either  flight  crewmembers  or  cabin 
crewmembers.  This  does  not  mean  that 
they  do  not  need  some  kind  of  breathing 
equipment  that  furnishes  protection 
from  depressurization.  If  a  carrier 
chooses  to  furnish  equipment  that 


protects  against  the  effects  of  smoke, 
carbon  dioxide,  and  other  harmful 
gases,  as  well  as  an  oxygen  deficient 
environment  (hypoxia)  caused  by 
depressurization.  it  may  do  so.  Flight 
crewmembers  must  currently  be 
protected  from  the  effects  of 
depressurization  by  full  or  partial  masks 
that  meet  the  standards  prescribed  in 
S  121.335.  The  FAA  will  not  require  that 
this  equipment  also  meet  the  standards 
for  PBE  or  that  PBE  meet  these 
standards. 

Two  commenters  state  that  PBE 
devices  now  in  use  are  specifically 
tested  only  fcg-  use  in  a  smoke-filled 
environment  and  that  utilizing  this 
equipment  in  a  firefighting  situation 
would  subject  this  equipment  to  an 
unintended  use.  One  of  these 
commenters  further  states  that  they 
disagree  with  the  implication  that 
crewmembers  are  now,  or  should  be. 
"firefighters. "  This  commenter  feels  that 
crewmembers  should  never  be  led  to 
believe  that  any  existing  or  proposed 
equipment  allows  a  crewmember  to 
attack  all  fires.  The  commenter  thinks 
that  getting  the  airplane  on  the  ground 
without  delay  should  be  the  prime 
mission.  In  addition,  this  commenter 
criticizes  the  requirement  for  firefighting 
drills  in  the  new  training  requirements. 
These  drills  themselves  may  present 
hazards  to  crewmembers  that  even 
professional  firefighters  would  not 
undertake. 

The  FAA  intent  is  that  the  equipment 
be  used  only  as  it  was  designed,  but  that 
it  be  utilized  to  the  fullest  extent  of  its 
capability.  The  equipment  prescribed  in 
the  rule  should  be  used  to  assist  in 
locating  any  source  of  smoke  and  to  aid 
in  fighting  an  in-Hight  fire.  Flight 
crewmembers  should  naturally  make 
every  effort  to  land  the  airplane  as  soon 
as  possible.  The  efforts  of  the  cabin 
crew  in  combatting  or  limiting  an  in- 
flight fire  may  very  well  provide  the 
necessary  time  for  the  flightcrew  to 
safely  land  the  airplane. 

Most  of  the  commenters  have  definite 
recommendations  regarding  the 
equipment  requirements  of  the  NPRM, 
The  NTSB  issued  Safety 
Recommendations  A-83-75,  which 
recommends  that  the  FAA  amend 
S  121.337  to  prescribe  a  minimum 
number  of  portable  protective  breathing 
devices  with  full-face  masks.  The 
NTSB's  comment  in  the  docket 
continues  to  support  this  stand  since  it 
maintains  that  many  partial  masks  with 
goggles  fail  to  protect  wearers 
adequately  in  a  smoke-filled 
environment. 

Numerous  other  commenters  state 
that  the  full  or  partial  face  masks  are  not 


practical  for  several  reasons  and  that 
PBE  hoods  should  be  considered  for  use 
by  cabin  crewmembers. 

The  FAA  agrees  with  the  NTSB  and 
other  commenters  that  PBE  for  flight 
crewmembers  should  provide  full 
protection  from  the  effects  of  smoke, 
carbon  dioxide,  or  other  harmful  gases 
while  performing  flight  deck  duties  and 
while  combatting  a  fire  on  the  flight 
deck  or  elsewhere  in  the  airplane. 
However,  the  FAA  does  not  believe  this 
protection  may  only  be  achieved  using  a 
full  face  mask.  Properly  designed 
combination  face  mask/goggle  units,  for 
example,  may  also  provide  the  same 
level  of  protection,  and  manufacturers 
and  carriers  should  be  free  to  achieve 
the  required  level  of  protection  using 
whatever  technology  will  meet  FAA 
approval  criteria. 

Similarly,  hoods  for  portable  PBE  to 
be  used  by  cabin  crewmembers  may  be 
one  means  of  providing  protection  for 
them  while  fighting  fires.  However,  it 
need  not  be  the  only  means.  The  PBE 
requirement  is  intended  to  ensure  the 
necessary  level  of  protection  for 
crewmembers,  not  to  mandate  a 
particular  PBE  technology.  Nevertheless, 
the  FAA  notes  that  hoods  may  offer 
advantages  for  cabin  crewmembers  who 
are  fighting  fires.  For  example  some 
allow  freedom  of  movement  and  use  of 
the  hands,  since  it  may  not  be  necessary 
to  carry  or  position  an  oxygen  bottle. 

One  commenter  states  that  the 
proposed  one  PBE  per  required  hand  fire 
extinguisher  is  excessive  in  number  and 
that  for  narrow  body  airplanes,  one  PBE 
in  the  front  of  the  airplane  and  one  PBE 
in  the  rear  would  be  sufficient.  The 
commenter  states  that  a  greater  number 
should  be  required  for  wide-body 
airplanes,  but  the  commenter  was  not 
sf)€cific  about  numbers.  This  same 
commenter  further  contends  that  the  3- 
foot  maximum  distance  between  a 
required  hand  fire  extinguisher  and  PBE 
is  without  justification. 

The  FAA  and  the  NTSB  have 
recognized  that  in  the  past  some 
airplane  disasters  that  resulted  from 
cabin  fires  might  have  been  prevented 
with  a  rapid  recognition  of  smoke/fire  in 
the  cabin  and  a  rapid  response  to 
putting  out  the  fire  or  limiting  its  spread. 
If  a  flight  attendant  is  required  to  run  to 
one  end  or  the  other  of  the  airplane  to 
get  a  PBE  rather  than  going  to  the 
nearest  required  hand  fire  extinguisher 
for  the  PBE,  valuable  lime  may  be  lost. 
Therefore,  in  most  cases,  locating  the 
PBE  in  the  cabin  within  3  feet  of  each 
required  hand  fire  extinguisher  is  both 
reasonable  and  practical.  The  FAA  does 
recognize  that  there  are  certain 
circumstances  that  will  not  practically 
allow  the  certificate  holder  to  locate  a 


PBE  within  3  feel  of  each  required  hand 
fire  extinguisher  and,  therefore,  the 
Administrator  may  authorize  deviations 
from  the  requirement  if  special 
circumstances  exist  that  make 
compliance  impractical  and  the 
proposed  deviation  provides  an 
equivalent  level  of  safety. 

Another  commenter  says  that  the 
requirement  to  allow  interphone 
communication  for  each  of  two  flight 
crewmember  stations  in  the  cockpit  to  at 
least  one  normal  flight  attendant  station 
in  each  passenger  compartment  may 
create  a  problem,  especially  in  an 
airplane  that  only  requires  one  flight 
attendant.  This  scenario  might  require 
the  lone  flight  attendant,  or  the  only 
flight  attendant  using  PBE  and  fighting  a 
fire,  to  be  hooked  up  to  a  cord  for 
interphone  use.  This  could  lead  to 
interphone  cord  entanglement  or 
disconnection  and  would  be 
unsatisfactory'. 

The  purpose  of  this  provision  of  the 
rule  is  to  ensure  a  means  of  free 
exchange  of  information  between  flight 
deck  personnel  and  cabin  crewmembers 
during  this  type  of  emergency.  In  a 
situation  where  the  only  flight  attendant 
on  board  is  fighting  a  fire,  it  is  not 
necessary  for  that  flight  attendant  to  be 
able  to  communicate  with  the  flightcrew 
while  actually  fighting  the  fire.  Rather 
there  must  be  a  provision  for  a  flight 
attendant  to  communicate  with  the  flight 
deck  personnel  by  means  of  the 
intercom  while  wearing  the  PBE.  This 
communication  may  be  before  and  after 
the  actual  firefighting  itself  to  keep  the 
flight  crewmembers  informed  regarding 
the  emergency  and  to  advise  the  flight 
crewmembers  of  the  efficacy  of 
firefighting  actions  or  smoke  elimination 
procedures  so  that  the  flightcrew  can 
determine  what  course  of  action  should 
be  taken.  If  more  than  one  cabin 
crewmember  is  available,  at  least  one 
must  be  able  to  communicate  using  the 
interphone  while  wearing  PBE  with  the 
flight  deck  personnel  dunng  the 
emergency.  This  flight  attendant  would 
be  able  to  relay  the  information  about 
the  emergency  to  the  flight  deck 
piersonnel. 

Two  commenters  state  that  "the 
duration  of  protection  should  be 
commensurate  with  the  stated 
objectives  and  purposes  for  the  mission 
completion."  These  commenters  say  that 
30  minutes  of  protection  is  the  bare 
minimum  duration  of  protection  because 
that  is  the  least  amount  of  time  required 
to  safely  land  and  evacuate  the  airplane. 
In  addition,  these  commenters  say  that 
when  a  flight  is  more  than  30  minutes 
flying  time  from  an  adequate  emergency 
landing  field,  the  minimum  protection 


time  should  be  the  time  required  to 
reach  such  a  field  end  evacuate. 

The  comments  misperceive  the 
purpose  of  the  amendment.  PBE  is  not 
intended  to  provide  protection  for  the 
entire  period  required  to  land  and 
evacuate  an  airplane  in  the  event  of  an 
inflight  fire.  Rather  it  is  designed  to 
protect  the  crew  long  enough  to  allow 
them  to  take  measures  to  combat  the 
fire. 

Several  commenters  indicate  that  the 
use  of  oxygen  dunng  an  in-flight  fire 
emergency  borders  on  the  catastrophic. 
One  commenter  states  that  military 
accident  records  are  full  of 
documentation  of  bums  that  were  fueled 
by  oxygen  from  the  airplane  breathing 
systems.  However,  the  commenter 
making  this  assertion  furnishes  no 
supporting  evidence.  Commenters 
further  indicate  that  the  potential  for 
oxygen  leaks  around  the  face  masks  is 
very  high.  Therefore,  these  commenters 
recommend  the  use  of  air  instead  of 
oxygen  in  PBE. 

Hypoxia  protection  is  already 
provided  for  under  the  current 
supplemental  oxygen  rules,  and 
therefore  it  is  unnecessary  to  require 
that  the  PBE  duplicate  these 
requirements.  Therefore,  any  breathable 
atmosphere  may  be  furnished  for  PBE. 
On  the  other  hand,  the  FAA  concludes 
that  oxygen  is  an  acceptable  medium.  It 
has  been  used,  and  still  is  used,  over  the 
past  50  years  in  civilian  and  military 
firefighting.  The  very  few  instances  that 
have  been  reported  where  use  of  oxygen 
has  resulted  in  injuries  were  where  the 
oxygen  hoses  have  burned  through 
resulting  in  injuries  to  personnel. 
Crewmembers  should  be  trained  to 
maintain  the  proper  distance  from  the 
fire  to  avoid  injury  while  fighting  a  fire. 
By  remaining  the  appropriate  distance, 
the  crewmember  will  reduce  the 
chances  of  any  oxygen  that  might 
conceivably  leak  from  the  PBE  from 
fueling  the  fire  or  creating  an  explosion. 

Several  commenters  oppose  the 
number  of  proposed  PBE  and 
recommend  that  this  requirement  be 
reduced.  On  the  other  hand,  seven 
commenters  recommend  that  a  PBE 
should  be  provided  ever>'  crewmember 
and  that  it  should  be  located  at  each 
cabin  crewmember's  seat. 

The  FAA  has  determined  that  one  PBE 
device  at  each  hand  fire  extinguisher 
location  required  by  {  121.309  will 
provide  an  adequate  level  of  coverage 
and  will  avoid  any  confusion  in  locating 
the  equipment  since  it  will  be  near  a 
hand  fire  extinguisher.  These  locations 
will  give  the  best  distribution  in  the 
airplane  and  furnish  easy  access  for  the 
flight  attendants  should  a  problem  arise 


UM  I 


20854 


Federal  Regbter  /  Vol.  52.  No.  106  /   Wedneaday.  |une  3.  1987  /  Rules  and  Regulations 


Federal  Register  /  Vol.  52.  No.  106  /  Wednesday,  June  3,  1987  /  Rules  and  Regulations 


20955 


while  they  are  performing  their  duties. 
The  flight  attendants  are  pertormmg 
various  duties  throughout  the  calun  fur  a 
far  longer  period  of  time  than  they  spend 
at  their  seals.  The  FAA  has  also 
determined  that  the  restricted  size  of 
many  areas  aboard  an  airplane  and  the 
nature  of  emergencies  restrict  the 
number  of  flight  attendants  that  can 
effectively  fight  a  fire,  and  therefore  it  is 
not  necessary  for  all  flight  attendants  to 
be  equipped  with  PBE. 

Numerous  commenters  misinterpreted 
the  term  "for  use  in"  to  mean  that  a  PBE 
needed  to  be  located  in  each  Class  A,  B 
and  E  cargo  compartment.  That  phrase 
merely  means  that  a  PBE  may  be  located 
nearby  as  long  as  it  is  conveniently 
located  and  easily  accessible  for  use  in 
these  areas.  The  rule  states  that  the  PBE 
must  be  "in"  an  area  when  it  requires  a 
PBE  to  be  physically  located  in  that 
specific  area. 

One  commenter  states  that  the 
proposed  wording  for  equipment 
preflighl  could  inhibit  development  of 
more  advanced  equipment. 

The  FAA  agrees  and  has  changed  the 
rule  accordingly. 

Two  commenters  object  to  the  hands- 
on  type  of  training  in  which  flight 
attendants  must  fight  a  typical  fire  while 
wearing  PBE.  They  say  that  this  type  of 
training  does  not  accurately  train  for 
other  types  of  fires,  such  as  electrical 
fires.  In  addition,  they  cite  potential 
hazartls  to  flight  attendants  while 
undergoing  such  training  and  the 
difficulty  of  finding  suitable  locations 
for  such  training.  Finally,  they  question 
the  benefit  of  this  one-time  training  In 
contrast  to  more  frequent 
demonstrations.  They  believe  that 
instruction  using  realistic  training  aids 
will  better  prepare  flight  attendants  to 
cope  with  actual  airplane  fires. 

The  FAA  does  not  agree  with  these 
commenters.  Demonstrations  and 
training  aids,  no  matter  how  realistic, 
cannot  provide  the  training  benefits  and 
confidence  that  actual  firefighting 
experience  will  give  to  all 
crewmembers.  including  flight 
attendants.  Although  this  requirement  is 
a  one-time  exercise,  it  will  provide  a 
base  of  actual  experience  with 
combatting  a  fire  that  a  crewmember 
can  build  upon  in  later  recurrent 
training.  Nothing  In  the  rule  prevents 
carriers  from  developing  training 
curricula  for  initial  and  recurrent 
training  that  use  training  aids  and 
Instructors  to  supplement  and  reinforce 
the  experience  gained  in  the  actual 
firefighting  demonstrations.  Any 
potential  danger  to  flight  attendant 
trainees  can  be  eliminated  with  careful 
planning  and  supervision  of  the  training. 
Indeed,  this  training  requirement  Is 


supported  by  flight  attendant 
associations,  who  feel  it  should  be  a 
recurring  rather  than  a  one-time 
requirement.  The  cost  and  possible 
Inconvenience  of  location  of  suitable 
training  sites  should  be  far  outweighed 
by  the  vastly  increased  competence  and 
confidence  of  crewmembers  in  fighting 
in-flight  fires. 

Section-by-Seclion  Analysis 

Section  121.337(a) 

This  section  as  proposed  would  have 
required  certificate  holders  to  furnish 
PBE  meeting  certain  requirements  in 
paragraph  (b)  of  this  section  as  well  as 
the  minimum  performance  standards  of 
TSO-C99,  Protective  Breathing 
Equipment.  TSO-C99  provides  the 
current  basic  approval  criteria  for  PBE 
to  be  used  by  flight  crewmembers.  A 
commenter  on  the  proposal  points  out 
that  the  standards  in  TSCM^99  were 
designed  to  provide  protection  to  these 
flight  crewmembers  who  would  be  in  a 
sedentary  state  while  using  the  PBE.  In 
contrast,  the  crewmembers  who  would 
be  using  the  newly-required  PBE  to 
combat  fire  and  smoke  in  the  airplane 
would  be  quite  active  while  using  PBE. 
Consequently,  their  rates  of  oxygen 
consumption  and  carbon  dioxide 
production  would  be  significantly 
higher.  Thus,  equipment  that  meets 
TSO-C99  may  not  satisfy  the  demands 
of  this  higher  workload. 

The  FAA  agrees  that  the  standards  in 
TSO-C99  were  not  designed  to 
accommodate  nonsedentary 
crewmembers.  Accordingly,  the 
reference  to  TSCV-C99  in  paragraph  (a) 
of  the  rule  has  been  removed  Instead, 
the  rule  now  requires  that  PBE  be 
approved  for  use  and  that  it  meet 
specific  equipment,  breathing  gas.  and 
communication  requirements  set  forth  in 
paragraph  (b)  of  the  section. 

When  the  issue  of  increased  workload 
requirements  of  crewmembers 
combatting  fire  and  smoke  was 
identified,  the  FAA  began  to  study  the 
problem  of  appropriate  performance 
levels  for  these  crewmembers.  A  work 
profile  was  developed  with  input  from 
airworthiness  and  flight  standards  staffs 
and  CAMI.  This  work  profile  was  based 
on  expected  work  levels  allowing  a 
crewmember  to  proceed  to  a  source  of 
smoke  or  fire,  don  PBE.  obtain  a  hand 
fire  extinguisher,  and  fight  the  fire  for  a 
reasonable  period  of  time.  This  work 
profile  is  believed  to  be  representative 
of  the  exertion  a  crewmember  would 
undergo  while  combatting  an  in-flight 
fire,  although  it  is  by  no  means  the  only 
possible  or  plausible  scenario.  For 
example,  this  scenario  is  less  rigorous 
than  that  developed  by  the  British  Civil 


Aeronautics  Authority  (CAA)  for 
approval  of  PBE.  The  British  scenario 
includes  a  portion  simulating  an 
evacuation.  That  portion  is  not 
appropriate  for  PBE  to  meet  this 
amendment  which  does  not  cover  the 
evacuaUon  phase  of  an  emergency. 

Using  this  work  profile,  CAMI  has 
tested  one  portable  smoke  hood  which 
is  currently  available,  the  Scott  Aviation 
Emergency  Escape  Breathing  Device, 
which  is  approved  under  TSO-C99. 
CAMI's  tests  shew  this  hood  will 
essentially  meet  the  requirements  for 
protecting  the  crew  from  the  effects  of 
those  items  covered  under  paragraph 
(b)(1)  of  the  amendment  Of  course,  this 
does  not  necessarily  mean  that  any  PBE 
device  that  is  approved  under  TSO-C99 
can  also  be  approved  for  use  by  cabin 
crewmembers  under  this  amendment. 
However,  it  does  show  that  there  is  now 
PBE  available  that  may  be  approved  and 
that  the  technology  to  build  approvable 
PBE  is  readily  available. 

Because  TSO-C39  does  not  provide 
appropriate  performance  standards  for 
approval  of  PBE  to  be  used  in  fighting  in- 
flight fires,  the  FAA  is  developing  new 
approval  criteria  to  be  used  in 
evaluating  such  PBE  under  the  new  rule. 
These  criteria  will  be  available  from 
FAA  Flight  Standards  district  offices 
when  this  amendment  becomes 
effective.  After  the  effective  date  of  the 
rule,  there  will  be  allowed  a  2-year 
compliance  period  for  furnishing 
portable  PBE  to  be  used  in  combatting 
in-flight  fires  and  for  providing  the 
required  crewmember  training.  In  view 
of  the  ready  availability  of  appropriate 
technology,  this  penod  should  provide 
ample  time  for  compliance  and  training. 

The  language  of  section  (a)  has  also 
been  changed  to  allow  any  breathable 
gas  to  be  used  instead  of  requiring 
oxygen  as  proposed.  This  will  allow 
greater  flexibility  for  manufacturers  and 
operators. 

Section  121.337(b)(1) 

The  proposal  specified  that  protection 
was  required  from  the  effects  of  smoke. 
carbon  dioxide,  or  other  harmful  gases. 
The  final  rule  adds  the  requirement  to 
protect  the  wearer  from  an  oxygen 
deficient  environment  except  one 
caused  by  cabin  depressurization.  This 
additional  requirement  is  no  more  than 
a  refinement  of  the  proposed  language 
that  will  not  add  any  additional  burden 
on  manufacturers  or  earners.  In 
addition,  the  change  makes  it  clear  that 
hypoxia  caused  by  cabin 
depressurization  is  not  within  the  range 
of  hazards  that  PBE  is  required  to  deal 
with,  although  it  may  be  used  for  this 
protection  if  a  carrier  chooses  and  if  the 


equipment  also  meets  the  standards  in 
S  121.335. 

Section  121.337(b)(2) 

This  section,  which  was  not  included 
in  the  notice,  makes  explicit  the  duty  of 
a  certificate  holder  to  inspect  PBE  to 
ensure  its  continued  suitability  for  its 
purpose.  While  this  language  was  not 
included  in  the  notice,  it  does  no  more 
than  make  explicit  in  the  PBE  rule  itself 
the  general  requirement  for  inspection 
that  applies  to  all  items  of  equipment 
used  aboard  airplanes.  In  addition,  the 
section  also  provides  for  inspection 
periods  that  may  be  different  from  those 
specified  by  the  equipment 
manufacturer  if  the  certificate  holder 
can  show  that  an  equivalent  level  of 
safety  is  maintained.  Thus,  this  added 
section  is  not  envisioned  to  impose  any 
additional  requirements  beyond  the 
normal  inspection  requirements,  and  it 
provides  for  relief  for  a  certificate  holder 
who  can  justify  different  inspection 
periods, 

SecUon  121.337(b)(3) 

TTiis  section  requires  that  the  PBE  eye 
protection  must  not  impair  the  user's 
vision  to  the  extent  that  the  person 
would  not  be  able  to  perform  all 
crewmember  duties.  This  section  further 
requires  that  this  equipment  must  allow 
for  the  use  of  eyeglasses  without 
impairment  of  vision  or  the  loss  of 
protection  against  the  effects  of  smoke, 
carbon  dioxide,  or  other  harmful  gasses 
required  by  paragraph  (b)(1)  of  this 
section.  This  last  requirement  for 
continued  protection  while  wearing 
glasses  was  understood  in  the  notice  but 
is  being  clarified  in  the  final  rule. 

Section  121.337(b)(4) 

TTie  final  rule  requires  that  the 
equipment  must  allow  flight 
crewmembers  to  communicate  using  the 
airplane  radios  and  to  use  the 
interphone  to  communicate  with  one 
another.  The  notice  stated  that  the 
equipment  must  allow  the  flightcrew  to 
use  the  radio  and  to  communicate  with 
each  other  while  at  their  assigned  duty 
stations.  This  could  be  construed  to 
mean  that  the  flightcrew  must  be  able  to 
use  the  radios  and  that  they  could 
communicate  with  one  another  visually 
or  by  signs.  This  was  not  the  intent  of 
the  notice,  and  the  amendment  is 
changed  to  make  clear  that  they  must  be 
able  to  communicate  between  them 
using  the  interphone.  The  notice 
required  interphone  communication  for 
each  of  the  two  flight  crewmember 
stations  in  the  pilot  compartment  to  at 
least  one  normal  flight  attendant  station 
in  each  passenger  compartment.  This 
was  misconstrued  to  mean  that  the 


communication  could  be  between  two 
flight  crewmembers  to  the  flight 
attendant  without  the  flight  attendant 
being  required  to  be  able  to  reply  to  the 
flightcrew  over  the  interphone. 
Therefore,  the  final  rule  is  changed  to 
make  clear  that  the  PBE  must  allow  two- 
way  crewmember  interphone 
communication  between  each  of  two 
flight  crewmember  stations  and  at  least 
one  normal  flight  attendant  station  in 
each  passenger  compartment. 

In  addition,  it  should  be  noted  that 
this  communication  capability  between 
the  flight  deck  and  each  passenger 
compartment  requires  only  interphone 
capability  to  at  least  one  flight  attendant 
station.  Some  commenters  misconstrue 
this  section  to  require  an  interphone 
coruiection  to  the  PBE  itself  and 
question  whether  such  a  hook-up  would 
impede  the  firefighting  effort.  This 
section  merely  requires  that  the 
interphone  equipment  at  the  flight 
attendant  station  and  the  PBE  must  be 
compatible  so  that  a  crewmember  may 
communicate  with  the  flight  deck  from 
the  station  location  while  wearing  PBE, 
not  communicate  continuously  while 
wearing  the  PBE, 

Section  121.337(b)(5) 

This  section  amplifies  and  clarifies 
the  interphone  requirement  in 
S  121.337(b)(4).  It  makes  it  clear  that  all 
PBE  used  by  cabin  crewmembers  must 
allow  the  use  of  the  interphone  hook-up 
at  at  least  one  flight  attendant  station  in 
each  compartment.  In  other  words,  it  is 
not  permissible  to  have  only  one  PBE 
that  is  capable  of  interphone 
communication;  all  must  have  that 
capability.  This  is  in  contrast  to  the 
requirement  in  paragraph  (b)(4)  that  no 
more  than  one  flight  attendant  station  in 
each  passenger  compartment  must  have 
interphone  equipment  that  is  compatible 
with  the  PBE, 

Section  121.337(b)(6) 

This  section  merely  allows,  but  does 
not  require,  that  PBE  may  be  used  to 
satisfy  the  supplemental  oxygen 
requirements  of  Part  121,  provided  it 
meets  the  requirements  of  S  121.335  as 
well  as  the  requirements  of  §  121.337  for 
PBE, 

Section  121.337(b)(7)(i) 

This  section  contains  the  performance 
standards  for  PBE  and  has  been 
simplified.  The  notice  contained 
detailed  standards  for  performance  of 
PBE,  including  oxygen  flow  rates  for 
various  types  of  systems,  which  were 
the  same  for  all  crewmembers.  The  FAA 
has  determined  that  these  detailed 
standards  are  not  appropriate  for 
Inclusion  in  the  language  of  the  rule 


itself.  Rather,  the  rule  now  includes  only 
the  basic  performance  standards:  PBE 
must  provide  breathing  gas  to  a 
crewmember  for  15  minutes  at  a 
pressure  altitude  of  8.000  feet.  This 
standard  must  be  met  both  for  flight 
crewmembers,  who  are  generally 
sedentary  while  wearing  PBE.  and  for 
cabin  crewmembers  who  will  be 
combating  fires  while  wearing  PBE.  The 
^igher  workload  of  the  crewmembers 
who  are  combating  fires  will  require  a 
greater  supply  of  breathing  gas  to 
provide  the  required  level  and  duration 
of  protection.  The  more  detailed 
standards  proposed  in  the  notice  have 
been  eliminated  from  this  section  of  the 
rule.  Such  detailed  standards  are  more 
appropriate  for  guidance  material  that 
will  form  the  basis  for  approval  testing 
of  PBE.  This  detailed  guidance  will  be 
available  from  the  FA.^  as  soon  as  the 
rule  becomes  effective. 

Sections  121.337(b)(7)  (ii)  and  (Hi) 

These  sections  require  that  the 
breathing  gas  system  must  not  itself 
present  any  hazards  and  that  there  must 
be  a  means  of  determining  the  quantity 
of  breathing  gas  available. 

Section  121.337(b)(7)(iv) 

This  section  was  added  to  specifically 
allow  the  use  of  chemical  oxygen 
generators  as  a  means  of  meeting  the 
PBE  requirements.  While  the  notice  did 
not  exclude  the  use  of  such  devices, 
failure  to  mention  them  might  have  been 
considered  to  prohibit  them.  The 
standards  to  be  applied  are  those 
already  existing  for  transport  category 
airplanes. 

SecUon  121.337(b)(8) 

This  section  is  unchanged  from  the 
proposal. 

SecUon  121.337(b)(9) 

This  section  has  been  rewritten  and 
reorganized  for  clarity  In  addition,  this 
section  now  requires  portable  PBE  to  be 
available  for  use  by  all  crewmembers  in 
fighting  fires.  The  proposal  restricted 
portable  PBE  to  crewmembers  other 
than  flight  crewmembers.  The  FAA  has 
concluded  that  there  is  no  reason  for 
this  restrictive  language  since,  in  some 
situations,  the  aid  of  a  flight 
crewmember  might  be  beneficial  to 
firefighting  efforts.  No  additional  PBE 
will  be  required  by  this  change. 

Sections  121.337(b)(9)  (Hi)  and  (iv) 

These  sections  require  portable  PBE  to 
be  located  on  the  flight  deck  and  in  each 
passenger  compartment,  respectively, 
and  have  been  changed  to  reflect 
several  comments.  These  comments 
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express  concern  that  space  or  other 
limitations  might  make  compliance  with 
these  PBE  placement  requirtjments 
impossible.  To  accommodate  this 
possibility,  the.se  two  sections  now 
allow  the  Administrator  to  ailuw  I'UK  to 
be  placed  elsewhere  if  special 
circumstances,  such  as  space 
constraints,  make  compliance 
impractical  and  an  equivalent  level  of 
safety  can  be  achieved. 

Section  121.337(b}(9)(ii) 

This  section  has  been  changed  to  be 
consistent  with  the  PBE  requirements  for 
the  passenger  compartment  and  with 
ctMTent  policy  with  respect  to  the  hand 
fire  extinguisher  requirements  of 
S  121.309(c)(2).  The  amendment  will 
require  one  PBE  for  each  hand  fire 
extinguisher  actually  installed  in  an 
upper  or  lower  lobe  galley,  where  the 
galley  encompasses  the  entire  lobe.  If  a 
galley  does  not  encompass  tho  entire 
lobe,  current  policy  allows  a  hand  fire 
extinguisher  to  be  conveniently  located 
outside  the  galley  for  use  in  the  galley. 
Section  121.337(b)(9)(iv)  would  require 
PBE  within  3  feet  of  this  extinguisher 
unless  the  Administrator  allows  it  to  be 
placed  elsewhere. 

Section  121.337(e)(1) 

This  section  has  been  changed  slightly 
to  require  that  PBE  at  each  flight 
crewmember  duty  station  be  checked 
for  proper  functioning  before  each  flight, 
rather  than  only  before  each  flight 
crewmember's  first  flight  of  the  day. 
This  will  provide  an  extra  assurance 
that  this  PBE  will  be  Fully  functioning  if 
needed  and  should  impose  little  extra 
work  on  flight  crewmembers. 

Section  121.337(e)(2) 

This  section  has  also  been  changed 
slightly  to  allow  a  certificate  holder  to 
designate  a  particular  crewmember  to 
check  the  PBE  not  located  at  flight 
crewmember  duty  stations.  The 
proposal  would  have  required  each 
responsible  crewmember  to  check  PBE 
before  his  or  her  first  flight  of  the  day  in 
the  airplane.  The  revised  language  will 
simplify  carrier  procedures  by  allowing 
a  designated  crewmember  to  check  PBE 
while  other  crewmembers  perform  other 
preflight  duties. 

Section  121.337(f) 

This  section  provides  a  compliance 
period  of  2  years  for  certificat*  holders 
to  furnish  portable  PBE  for 
crewmembers  who  must  fight  in-flight 
fires.  This  period  reflects  the  fact  that 
new  approval  standards  will  be  required 
to  provide  adequate  protection  and 
training  to  these  crev/members.  As  the 
technology  to  meet  these  standards  is 


already  available,  a  2-year  period 
should  be  more  than  adequate. 

Section  121.417(d) 

This  section  has  l)een  changed  to 
lengthen  the  traininx  compliance  dale  to 
2  years  rather  than  t  year  as  proposed. 
The  firefiKhtinH  drill  referred  to  in  this 
section  must  be  performed  using  the 
portable  PUE  intended  for  fighting  in- 
flight fires.  Certificate  holders  are  not 
required  to  have  the  equipment  on  board 
the  airplane  until  2  years  after  the 
effective  date  of  thf-  amendment.  Thus. 
this  change  conform»  the  training 
compliance  date  to  that  period. 

Economic  Evaluation 

This  document  summanzes  the  final 
industry  cost  impact  and  benefit 
assessment  of  a  regulation  to  amend 
Part  121  of  the  FAR  to  upgrade  the  level 
of  protection  for  the  traveling  public 
against  the  hazards  of  in  flight  fires.  The 
final  rule  incorporates  the  requirements 
of  i  2.S  1439  into  currtjnt  5  121.337, 
adopts  new  standards  for  PHE  for 
crewmembers  who  may  fi«hl  a  fire  in 
the  airplane  while  in  flight  and  requires 
that  crewmembers  perform  an  approved 
firefighting  drill  while  using  PUK.  The 
final  rule  also  requires  that  additional 
PBE  be  located  within  3  feet  of  each 
required  hand  fire  extinguisher  in 
passenger  compartments  when  possible 
and  clanfies  certain  emergency  drill 
requirements. 

This  rule  is  a  result  of 
recommendations  of  the  NTSB,  which 
found  during  an  accident  investigation 
that  PBE  (smoke  goggles)  used  by 
several  air  carriers  did  not  adequately 
protect  the  flightcrew  and  that  some 
smoke  goggles  restnrted  the  user's 
vision.  The  action  to  increase 
crewmemhers'  firefighting  training  was 
prompted  by  the  FAA  s  awareness  of 
several  fatal  inflight  fires  in  airplanes  of 
U.S.  manufacture  operated  by  foreign 
carriers  and  by  the  alarming  number  of 
cabin  fire  and  smoke-in-the-cabin 
incidents  recorded  in  recent  years. 

The  assumptions  used  in  the 
preparation  of  economic  impact 
estimates  of  the  changes  to  §S  121.337 
and  121.417  have  been  developed  by  the 
FAA.  Cost  factors  were  obtained  from 
manufacturers,  air  carriers,  and  industry 
trade  associations.  Information  for 
analysis  of  benefits  was  obtained  from 
the  safety  records  of  the  NTSB  and  the 
FAA.  The  revisions  to  the  PBE 
provisions  and  standards  of  %  121.337 
and  the  current  crewmember  emergency 
training  requirements  of  9  121.417  stem 
from  the  FAA's  growing  awareness  of 
the  hazards  of  in-flight  fires. 

In  NPRM  No.  85-17,  the  FAA  invited 
public  comments  concerning  the 


technical  and  operational 
considerations  and  economic  impact 
assumptions  as  these  apply  to  the 
additional  time,  labor  hours,  materials, 
and  facilities  that  would  be  required  for 
compliance  Comments  on  the  pniposal 
were  submitted  by  domestic  and  foreign 
air  carriers,  manufacturers,  and  operator 
trade  associations.  The  majority  of  the 
comments  recommend  minor  technical 
modifications  and  editorial  clarification. 
A  number  of  commenters  state  that  the 
economic  impact  could  be  substantial 
both  for  the  PBE  and  for  training 
personnel  in  the  use  of  PBFL  Several 
commenters.  however,  point  out  that 
PBE  meeting  the  performance  standards 
of  TSO-C99  would  protect  sedentary 
flight  crewmembers  but  would  be 
inadequate  to  satisfy  the  workload 
requirements  of  crewmembers  actively 
fighting  a  fire.  The  FAA  has  evaluated 
the  public  comments  and  made  final 
determination  regarding  their  impact 
With  the  exception  of  cockpit  PBE 
thai  meets  the  standards  of  TSO-C99, 
the  FAA  finds  that  the  proposals 
determined  to  have  an  economic  impact 
at  the  NPRM  stage  of  rulemaking  will 
also  have  an  economic  impact  if  the  rule 
is  adopted. 

The  amendment  to  S  121.337  would 
have  an  economic  impact  on  all  active 
and  future  production  airplanes 
operating  under  Part  121  because  of  the 
cost  of  acquisition,  installatioa  and 
maintenance  of  portable  breathable  gas 
PBE  that  would  meet  the  new  equipment 
requirements  and  the  new  standards 
that  will  be  available  at  the  lime  this 
rule  is  in  effect  for  all  crewmembers 
who  may  have  to  fi^ht  a  fire.  The  cost  of 
this  requirement  is  $14  193  million  in 
1985  dollars  for  the  10-year  penod  of 
1988  to  1997  and  $10,789  million  at  a 
present  worth  discount  rate  of  10 
percent  over  the  same  period. 

The  amendment  of  the  crewmember 
emergency  training  requirements  of 
§  121.417  would  affect  the  current  146 
Part  121  certificate  holders.  These 
operators  would  be  required  to  incur 
additional  cost  to  equip  and  train  the 
present  and  future  crewmembers  in  the 
Part  121  fleet.  The  estimated  cost  of 
compliance  with  the  new  firefighting 
training  requirements  is  $63,079  million 
in  1985  dollars  and  $50,332  million  at  a 
discount  rate  of  10  percent  for  the  10- 
year  period  of  1988  to  1997. 

Thus,  the  maximum  estimated  cost  of 
compliance  of  the  amendments  to 
increase  protection  against  the  hazards 
of  inflight  fires  is  $61,120  million  in  1985 
dollars  for  the  period  1988  to  1997  at  a 
present  worth  discount  rate  of  10 
percent  over  the  same  10-year  period. 


The  basic  benefit  that  results  from 
this  rule  is  the  savings  for  the  general 
public  in  lower  exposure  to  accidents 
and  death  caused  by  otherwise 
survivable  in-flight  fires.  Quantification 
of  these  benefits  was  made  difficult  by 
the  relatively  hmited  number  of  in-flight 
cabin  fire  accidents.  There  have  been  no 
major  cabin  fire  accidents  in  U.S.  air 
carrier  passenger  operations.  During  the 
10-year  period  of  1974  to  1983  reviewed 
in  this  evaluation,  there  have  been  only 
three  major  in-flight  fires  in  worldwide 
operations  in  which  the 
countermeasures  adopted  in  this  rule 
might  have  been  effective  in  averting  an 
accident.  When  such  accidents  have 
occurred,  however,  the  results  have 
been  catastrophic.  To  allow  for  the 
uncertainty  inherent  In  predicting  future 
accidents  when  historical  data  is 
limited,  a  risk  analysis  has  been 
performed.  The  risk  analysis  generates  a 
probability  distribution  of  the  potential 
benefits  that  may  be  realized  from 
accidents  avoided  as  a  result  of  the 
amendments. 

A  comparison  of  the  probability 
distribution  of  potential  benefits  and 
estimated  costs  of  each  amendment  is 
summarized  in  Tables  1  and  2.  Averages 
of  the  possible  benefit  and  benefit/cost 
ratio  outcomes,  weighted  by  the 
probability  of  each  outcome,  are  also 
indicated  as  the  expected  benefit/cost 
ratio  for  each  amendment.  All  values 
have  been  discounted  at  the  10  percent 
discount  rate  prescribed  by  the  Office  of 
Management  and  Budget  over  the  10- 
year  period  of  this  analysis.  As 
indicated  in  Tables  1  and  2,  the 
expected  benefit/cost  ratios  for  the  PBE 
and  the  firefighting  training  rules  are  3.2 
and  1.4,  respectively.  The  combined 
total  cost  of  the  PBE  and  firefighting 
training  rules  is  $61.1  million  and  the 
expected  benefits  equal  $100.3  million, 
resulting  in  a  total  expiected  benefit/cost 
ratio  of  1.7. 

Regulatory  Flexibility  Determination 

The  Regulatory  Flexibility  Act  of  1980 
requires  a  review  of  rules  to  assess  their 
impact  on  small  business.  This 
amendment  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  However,  the 
FAA  finds  that  there  are  no  viable 
alternatives  for  small  air  carriers  to 
adopt  that  would  reduce  the  cost  of 
compliance  yet  achieve  the  level  of 
protection  sought  by  this  rulemaking. 

Trade  Impact  Assessment 

The  FAA  has  determined  that  these 
regulations  will  not  have  an  impact  on 
international  trade. 


Table  1. — Probability  Distribution  of  BEf*- 
EFrr/CosT  Ratk)S  for  Protective 
Breathing  Equipment  (PBE) 
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Expected  Benefit/Cost  Ratio  =  3.2  (based 
on  expected  benefit  of  $35.1  million). 

Cost  of  Protective  Breathing  Equipment  for 
198ft-1997,  $10.8  million. 

Table  2. — Probabiltty  Distribution  of  Ben- 
EFrr/CoST  Ratios  for  Fire  Fighting 
Equipment  (PBE) 
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Expected  Benefit/Cost  Ratio  =  l.4  (based 
on  expected  benefit  of  $88.1  million). 

Cost  of  Fire  Fighting  Training  for  1988-1997. 
$50.3  million. 

Conclusion 

Under  the  terms  of  the  RFA,  the  FAA 
has  reviewed  these  amendments  to 
determine  what  impact  they  may  have 
on  small  entities.  The  amendments  will 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
FAA  has  evaluated  several  alternatives 
and  has  chosen  the  only  alternative  that 
would  accomplish  the  objective. 

These  amendments  will  not  result  in 
an  annual  effect  on  the  economy  of  $100 
million  or  more,  or  a  major  increase  in 
costs  for  consumers;  industry;  or 
Federal,  State,  or  local  government 
agencies.  Accordingly,  it  has  been 
determined  that  these  are  not  major 
amendments  under  Executive  Order 
12291.  In  addition,  the  amendments  will 
have  little  or  no  impact  on  trade 
opportunities  for  U.S.  firms  doing 
business  overseas  or  for  foreign  firms 
doing  business  in  the  United  States. 

Since  the  amendments  concern  a 
matter  on  which  there  is  a  substantial 


public  interest,  the  FAA  has  determined 
that  this  action  is  significant  under 
Department  of  Transportation 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26.  1979). 

A  regulatory  evaluation  of  the 
amendments,  including  a  Regulatory 
Flexibility  Analysis,  has  been  placed  in 
the  regulatory  docket.  A  copy  may  be 
obtained  by  contacting  the  person 
identified  under  "FOR  FURTHER 
INFORMATION  CONTACT." 

List  of  Subjects  in  14  CFR  Part  121 

Aviation  safety.  Safety,  Air  carriers. 
Air  transportation.  Aircraft.  Airplanes, 
Airworthiness  directives  and  standards, 
Transportation,  Common  carriers. 

Adoption  of  the  Amendment 

Accordingly,  Part  121  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  121) 
is  amended  as  follows: 

PART  121— CERTIFICATION  AND 
OPERATIONS:  DOMESTIC  FLAG  AND 
SUPPLEMENTAL  AIR  CARRIERS  AND 
COMMERCIAL  OPERATORS  OF 
LARGE  AIRCRAFT 

1.  The  authority  citation  for  Part  121  is 
revised  to  read  as  set  forth  below,  and 
the  authority  citations  following  all 
sections  in  Part  121  are  removed: 

Authority:  49  U.S.C.  1354(a).  1355.  1356, 
1357, 1401, 1421-1430. 1472. 148S,  and  1502;  49 
U.S  C.  106(g)  (Reviged.  Pub.  L  97-449.  January 
12. 1983). 

2.  By  revising  {  121.337  to  read  as 
follows: 

5  121.337    Protecttve  l>re«th»nfl  eqotpment 

(a)  The  certificate  holder  shall  furnish 
approved  protective  breathing 
equipment  (PBE)  meeting  the  equipment 
breathing  gas.  and  communication 
requirements  contained  in  paragraph  (b) 
of  this  section. 

(b)  Pressurized  cabin  airplanes. 
Elxcept  as  provided  in  paragraph  (f)  of 
this  section,  no  person  may  operate  a 
transport  category  airplane  unless 
protective  breathing  equipment  meeting 
the  requirements  of  this  section  is 
provided  as  follows; 

(1)  General.  The  equipment  must 
protect  the  flightcrew  from  the  effects  of 
smoke,  carbon  dioxide  or  other  harmful 
gases  or  an  oxygen  deficient 
environment  caused  by  other  than  an 
airplane  depressurization  while  on  flight 
deck  duty  and  must  protect 
crewmembers  from  the  above  effects 
while  combatting  fires  on  board  the 
airplane. 

(2)  The  equipment  must  be  inspected 
regularly  in  accordance  with  inspection 
guidelines  and  the  inspection  periods 
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established  by  the  equipment 
miinufacturer  to  ensure  its  condition  for 
<  niiiiniifd  serviceability  and  immcdiHtt! 
readiness  tu  p«;rforni  its  intended 
emergency  purposes.  The  inspection 
periods  may  be  changed  upon  a  shuvv  m^; 
by  the  certificate  holder  that  the 
changes  would  provide  an  equivalent 
level  of  safety. 

(;t)  That  part  of  the  equipment 
protecting  the  eyes  must  not  impair  the 
wearer's  vision  to  the  extent  thai  a 
crewmember's  duties  cannot  be 
accomplished  and  must  hIIow  corrective 
glasses  to  be  wuni  without  impairment 
of  vision  or  loss  of  the  protection 
required  by  paragraph  (bj(l)  of  this 
section. 

(4)  The  equipment,  while  in  use,  must 
allow  the  flightcrew  to  communicate 
using  the  airplane  radio  equipment  and 
to  communicate  by  interphone  with  each 
other  while  at  their  assigned  duty 
stations.  The  equipment,  while  in  use, 
must  also  allow  crewmember  interphone 
lomniunicalions  between  each  of  two 
fliKhl  crewmember  stations  in  the  pilot 
1    inpHrtment  and  at  least  one  normal 
flight  attendant  station  in  each 
passenger  compartment. 

(,S)  The  equipment,  while  in  use.  must 
allow  any  crewmember  to  use  the 
airplane  interphone  system  at  any  of  the 
flight  attendant  statiotvs  refem.'d  to  in 
paragraph  [h][4\  of  this  section. 

(fi)  The  ('((uiprneiit  may  also  be  used  to 
meet  itie  iuppli-nieiitai  oiiyijen 
requirements  of  this  part  provided  it 
meets  the  oxygen  equipment  standards 
of  §121.335  of  this  part. 

(7)  Protective  breathing  gas  duration 
and  supply  system  equipment 
requirements  are  as  follows: 

(i)  The  equipment  must  supply 
breathing  gas  for  15  minutes  at  a 
pressure  altitude  of  8.{XX)  feet  for  the 
following: 

(A)  Flight  crewmembers  while 
performing  flight  deck  duties;  and 

(B)  Crewmembers  while  combatting 
an  in-flight  fire 

(ii)  The  breathing  gas  system  must  be 
free  from  hazards  in  itself,  in  its  method 
of  operation,  and  in  its  effect  upon  other 
components. 

(iii)  For  breathing  gas  systems  other 
than  chemical  oxygen  generators,  there 
must  be  a  means  to  allow  the  crew  to 
readily  determine,  during  flight,  the 
quantity  of  breathing  gas  available  in 
each  source  of  supply. 

(iv)  For  each  chemical  oxygen 
generator,  the  supply  system  equipment 
must  meet  the  requirements  of  5  25.1450 
(b)  and  (c)  of  this  chapter. 

(8)  Protective  breathing  equipment 
with  H  fixed  or  portable  breathing  gas 
supply  met!tini<  the  requirements  of  this 
section  must  be  conveniently  located  on 


the  flight  deck  and  be  easily  accessible 
for  immediate  use  by  each  required 
fliKht  crewmember  at  his  or  her  assigned 
duty  station. 

(9)  ftolertive  l)rcathin>?  equipment 
with  a  portable  breathinH  k***  supply 
meeting  the  requirements  of  this  section 
must  be  easily  accessitile  and 
conveniently  located  for  immediate  use 
hy  crewmembers  in  combatting  fires  as 
fiiliows: 

(i)  One  for  use  in  each  Class  A,  B.  and 
E  cargo  compartment  (as  defined  in 
5  25.B57  of  this  chapter)  thai  is 
accessible  tu  crewnifmt)ers  in  the 
compartment  during  fli«hl. 

(ii)  One  for  each  hand  fire 
extinguisher  located  m  each  upper  and 
lower  lobe  «alley,  where  the  galley 
encompasses  the  entire  upper  or  lower 
lobe  compartment  space 

(iii)  One  on  the  flight  deck,  except  that 
the  Administrator  may  authorize 
another  location  for  this  PHH  if  special 
circumstances  exist  that  make 
compliance  impractical  and  the 
proposed  deviation  would  provide  an 
equivalent  level  of  safety 

(iv)  In  each  passenger  compartment. 
one  located  within  3  feet  of  each  hand 
Tire  extinguisher  required  by  S  121.309  of 
this  part,  except  that  the  Administrator 
may  authorize  a  deviation  allowing 
locations  of  PUE  more  than  :t  feet  from 
required  hand  fire  extinguisher  locations 
if  special  circumstances  exist  that  make 
compliance  impractical  and  the 
proposed  deviation  provides  an 
equivalent  level  of  safety 

(c)  Nonpresstinzfd  cabin  inrpluncs 
The  requirements  of  paragraphs  (a)  and 
(b)  of  this  section  apply  to 
nonpressurized  cabin  airplanes  if  the 
Administrator  finds  that  it  is  possible  to 
obtain  a  dangerous  concentration  of 
smoke  or  carbon  dioxide  or  other 
harmful  gases  in  the  fliyht  deck  area  in 
any  attitude  of  flight  that  might  occur 
when  the  airplane  is  flown  in 
accordance  with  either  normal  or 
emergency  procedures. 

(d)  Nonpressunzt'd cabin  airplaitM 
with  a  built-in  carbon  ihoxide  hand  fin 
extinguisher  system  in  a  fuselofte 
compartment.  Each  certificate  holder 
operating  a  nonpressurized  cabin 
airplane  that  has  a  built  in  carbon 
dioxide  hand  fire  extinKuisher  system  In 
a  fuselage  compartment  shall  pn>vule 
protective  breathing  ecpiipment  meeting 
the  requirements  of  paragraphs  (a)  and 
(b)  of  this  section  for  the  flight 
crewmembers  except  whert; — 

(1)  Not  more  than  5  pounds  of  (;arbon 
dioxide  would  t)e  di.scharged  into  any 
compartment  in  accordance  with 
established  bre  control  pro<;edur»>8.  or 

(2)  The  carbon  dioxide  concentration 
at  each  flight  crewmember  station  has 


been  determined  in  arxordance  with 
5  25  1197  of  this  chapter  and  has  been 
found  to  be  less  than  3  percent  by 
volume  (corrected  to  standard  sea  level 
conditions). 

(e)  Equipment  prefligbL  (1)  Before 
each  flight,  earii  item  of  PBE  at  flight 
crewmemt)er  duty  stations  must  Ije 
checked  by  the  flight  crewmember  who 
will  use  the  equipment  to  ensure  that  the 
equipment — 

|i|  For  other  than  chemical  oxygen 
generator  systems,  is  functioning,  is 
serviceable,  fits  prt)perly  (unless  a 
universal  fit  type),  and  is  connected  to 
supply  terminals  and  that  the  tireathing 
gas  supply  and  pressure  are  adequate 
for  use;  and 

111)  For  chemical  oxygen  generator 
systems,  is  serviceable  and  fits  properly 
(unless  a  universal  fit  type). 

(2)  Kach  Item  of  PBE  lotuated  at  other 
than  a  flight  crewmember  duty  station 
must  be  checked  by  a  desiRnated 
crewmember  to  ensure  that  eatii  is 
properly  stowed  and  servtctiable.  and. 
for  other  than  chemical  oxygen 
generator  systems,  the  breathing  gas 
supply  Is  fully  charged.  Flach  certificate 
holder,  in  its  operations  manual,  must 
designate  at  least  one  crewmember  to 
perform  those  checks  before  he  or  she 
takes  off  in  that  airplane  for  his  or  her 
first  flight  of  the  day 

(f)  Notwithstanding  the  provisions  of 
paragraphs  (a)  and  (b)  of  this  section, 
the  final  iximpliance  date  for  furnishing 
portable  PBK  for  use  in  combatting  in- 
Hight  fires  aboard  airplanes  shall  be  July 
t),  U)H9. 

t   Hy  amending  }  121  417  by  revising 
paragraph  (c).  by  redesignating 
paragraph  (d)  as  (e).  and  by  adding  new 
[laragraphs  (d)  and  |f]-  to  read  as 
fdilows: 

§121.417    Cr»wmemb«f  •mergency 

train*ng. 

«  *  *         •         • 

(c)  Each  crewmember  must 
accomplish  the  following  emergency 

traini.-i^  liuring  the  specified  training 
periods,  using  those  items  of  inst.illed 
emergency  ptpiipment  for  each  type  of 
airplane  In  which  he  nr  she  is  to  serve 
(Alternate  recurrent  training  required  by 
S  121.433(c)  of  this  part  may  be 
accomplished  by  approved  piclnrifil 
presentation  or  demonstration)- 

(1)  One  time  emergency  drill 
requirement*  to  be  accomplished  during 
initial  training.  Each  crewmember  must 
perform — 

(i)  At  least  one  approved  firefighting 
drill  using  at  least  one  type  of  installed 
hand  fire  extinguisher,  appropriate  for 
the  type  of  fire  to  be  fought,  while  using 
the  type  of  install-'d  PBE  for  combatting 


fires  aboard  airplanes  required  by 
S  121.337  of  this  part,  and 

(ii)  An  emergency  evacuation  drill 
with  each  person  egressing  the  airplane 
or  approved  training  device  using  at 
least  one  type  of  installed  emergency 
evacuation  slide.  The  crewmember  may 
either  observe  the  airplane  exits  being 
opened  in  the  emergency  mode  and  the 
associated  exit  slide/raft  pack  being 
deployed  and  inflated,  or  perform  the 
tasks  resulting  in  the  accomplishment  of 
these  actions. 

(2)  Additional  emergency  drill 
requirements  to  be  accomplished  during 
initial  training  and  once  each  24 
calendar  months  during  recurrent 
training.  Each  crewmember  must — 

(i)  Perform  the  following  emergency 
drills  and  operate  the  following 
equipment: 

(A)  Each  type  of  emergency  exit  in  the 
normal  and  emergency  modes,  including 
the  actions  and  forces  required  in  the 
deployment  of  the  emergency 
evacuation  slides; 


(B)  Each  type  of  installed  hand  fire 
extinguisher. 

(C)  Each  type  of  emergency  oxygen 
system  to  include  protective  breathing 
equipment: 

(D)  Donning,  use.  and  inflation  of 
individual  flotation  means,  if  applicable; 
and 

(E)  Ditching,  if  applicable,  including 
but  not  limited  to,  as  appropriate: 

(7)  Cockpit  preparation  and 
procedures; 

(2)  Crew  coordination; 

(5)  Passenger  briefing  and  cabin 
preparation; 

(4]  Donning  and  inflation  of  life 
preservers; 

(5)  Use  of  life-lines;  and 

(6)  Boarding  of  passengers  and  crew 
into  raft  or  a  slide/raft  pack. 

(ii)  Observe  the  following  drills: 

(A)  Removal  from  the  airplane  (or 
training  device)  and  inflation  of  each 
type  of  life  raft,  if  applicable; 

(B)  Transfer  of  each  type  of  slide/raft 
pack  from  one  door  to  another 


(C)  Deployment,  inflation,  and 
detachment  from  the  airplane  (or 
training  device)  of  each  type  of  slide/ 
raft  pack;  and 

(D)  Emergency  evacuation  including 
the  use  of  a  slide. 

(d)  After  July  6, 1989,  no  crewmember 
may  serve  in  operations  under  this  part 
unless  that  crewmember  has  performed 
the  firefighting  drill  prescribed  by 
paragraph  (c)(l)(i)  of  this  section. 
•        •         «         •         * 

(f)  For  the  purposes  of  this  section, 
"perform"  means  accomplishing  a 
prescribed  emergency  drill  using 
established  procedures  that  stress  the 
skill  of  those  persons  involved  in  the 
drill,  and  "observe"  rpeans  to  watch 
without  participating  actively  in  the 
drill. 

Issued  in  Washington,  DC,  on  May  26, 1987. 
Donald  D.  Engen. 

Administrator. 

[FR  Doc.  87-12521  Filed  6-2-87:  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration  t  :  >•  .4.  >  -  .. 

(Docket  No.  70475-7075]  .  ..,      - 

Financial  Assistance  for  Research  and 
Development  Projects  to  Strengthen 
and  Develop  the  U.S.  Fishing  Industry 

agency:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 

action:  Notice  of  availability  of 
financial  assistance. 

summary:  For  FY  87.  Saltonstall- 
Kennedy  (S-K)  funds  are  available  to 
assist  persons  in  carrying  out  research 
and  development  projects  which 
address  aspects  of  U.S.  fisheries 
involving  the  U.S.  fishing  industry 
(commercial  or  recreational)  including, 
but  not  limited  to.  harvesting, 
processing,  and  associated 
infrastructures.  NMFS  issues  this  notice 
describing  the  conditions  under  which 
applications  will  be  accepted  and  how 
NMFS  will  determine  which 
applications  it  will  fund. 

date;  AuKiist  3.  1987. 

ADDRESSES:  Applications  should  be  sent 
to  the  applicable  regional  or  Washington 
Office  of  the  National  Marine  Fisheries 
Service,  (For  addresses,  see  section  III. 
E.2.) 

FOR  FURTHER  tMFORMATION  CONTACT: 

Phyllis  S.  Bentz.  S-K  Program  Manager. 
National  Marine  Fisheries  Service. 
Washington,  DC  20235,  Telephone.  202- 
673-5497. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

A.  Background 

The  Saltonslall-Kennedy  (S-K)  Act  (15 
U.S.C.  713c-2-713c-3)  makes  available 
to  the  Secretary  of  Commerce  up  to  30 
percent  of  the  gross  receipts  collected 
under  the  customs  laws  from  duties  on 
fishery  products.  The  Secretary  must  use 
a  portion  of  these  funds  each  year  to 
make  available  grants  to  assist  persons 
in  carrying  out  research  and 
development  projects  which  address 
aspects  of  United  States  fisheries, 
including,  but  not  limited  to.  harvesting, 
processing,  and  associated 
infrastructures.  U.S.  fisheries  '  include 


'  For  purpo*e«  of  Ihis  notice,  ■  Tishery  li  defined 
a«  one  or  more  (locks  of  Dsh.  Including  tuna,  and 
(helirish  which  are  Identified  at  a  unit  based  on 
geof(raphic.  tcienunc  technical,  recreational  and 
economic  characlenatica,  and  any  and  all  phaica  of 
flahing  for  luch  (locki.  Examplet  of  a  fishery  are 
Alaskan  Kruundfish.  Pacific  whiting.  New  England 
whiting.  XJulf  uf  Mexico  groundflah.  etc 


any  fishery  that  is  or  may  be  engaged  in 
by  U.S.  citizens  or  nationals  or  citizens 
of  the  Northern  Mariana  Islands  The 
phrase  "fishinR  indu.sfry"  includes  both 
the  commercial  and  recreational  sectors 
of  U.S.  fisheries. 

B.  Funding 

There  is  no  guarantee  that  sufficient 
funds  will  be  available  to  make  awards 
for  all  approved  projects.  For  Vy  87.  $7  4 
million  was  appropriated  for  the  S-K 
program.  Approximately  $559,000  has 
been  committed  to  fund  the  second  and 
third  years  of  previously  approved 
multi-year  projects  and  about  $750,000 
has  been  placed  in  the  Fisheries 
Promotional  Fund  established  by  the 
Fish  and  Seafood  Promotion  Act  of  198«. 
Therefore,  about  $6.1  million  may  be 
used  to  fund  new  fisheries  research  and 
development  projects,  subject  to 
availability. 

C.  Public  Response  to  Draft  Priorities 

On  January  15. 1987,  the  proposed  FY 
87  S-K  funding  priorities  were  published 
in  the  Federal  Register  to  provide 
interested  parties  an  opportunity  for 
review  and  comment.  The  views  of  the 
industry  were  solicited  initially  through 
meetings  in  the  fall  of  1986.  The  NMFS 
received  89  responses  regarding  the 
proposed  priorities  (30  from  individual 
businesses.  17  from  industry 
associations,  eight  from  universities, 
four  from  slate  and  local  governments, 
five  from  fisheries  development 
foundations.  10  from  members  of 
Congress,  and  15  from  others,  including 
private  individuals. 

The  commenters"  recommendations 
addressed  both  national  and  regional 
priorities  covering  a  broad  spectrum  of 
categories  such  as  marketing,  product 
development,  consumer  education, 
vessel  safety  and  insurance,  marine 
recreational  fisheries,  seafood  quality 
and  safety,  user  confiict  resolution. 
Impact  of  seafood  imports,  island 
fisheries  problems,  and  other  issues.  All 
comments  were  considered.  Some 
modifications  to  the  priorities  were 
made  as  a  result  of  these 
recommendations  and  are  refiected  in 
this  notice.  Where  recommendations 
were  inconsistent  with  Administration 
policy  or  could  be  included  under  more 
general  priorities  they  were  not 
accepted.  A  number  of  the  comments 
focused  on  a  few  key  issues.  These  are 
summarized  below  with  NMFS" 
response. 

1.  Marketing 

ComtnenL  Many  commenters  were 
concerned  that  marketing  activities,  e.g., 
promotion,  research,  product 
development,  and  consumer  education. 


were  excluded  from  the  funding 
priorities,  and  urged  that  they  be 
included.  Arguments  presented  were 
that  exclusion  of  marketing:  (1)  Ignores 
the  needs  of  the  fishing  mdustry:  (2) 
violates  the  basic  intent  of  the 
Saltonslall-Kennedy  Act  of  1954.  as 
amended,  which  authorizes  research 
and  development  projects  which 
address  any  aspect  of  U.S.  fisheries, 
including  but  not  limited  to  harvesting, 
processing,  and  marketing;  (3)  ignores 
the  need  for  generic  market  research 
and  development  activities  which  are  an 
integral  part  of  the  fisheries 
development  process;  and  (4)  inhibits 
redirection  of  effort  to  alternative 
fisheries. 

Response:  The  NMFS  agrees  that 
marketing  activities  are  essential  to  the 
fisheries  development  process. 
However,  a  new  mechanism  has  been 
established  to  fund  fish  and  seafood 
marketing  activities.  The  Fish  and 
Seafood  Promotion  Act  of  1986  (rePA), 
passed  in  November  1986,  authorizes  a 
National  Fish  and  Seafood  Promotional 
Council  and  product-specific  Councils  to 
conduct  seafood  marketing,  promotion, 
research,  and  consumer  education.  As 
FSPA  is  implemented,  financial  support 
for  the  National  Council  will  come  from 
a  Fisheries  Promotional  Fund  which  will 
be  capitalized  primarily  through  monies 
transferred  from  the  Saltonslall- 
Kennedy  Fund,  while  industry 
assessments  will  support  product- 
specific  Council  activities.  For  FY  87, 
$750,000  is  being  placed  in  the  Fisheries 
Promotional  Fund  from  the  amount 
currently  appropriated  for  the  FY  1987 
S-K  Grants  Program.  Appropriation 
authority  will  be  required  to  spend  such 
funds.  To  provide  for  a  transition  from 
the  marketing  activities  previously 
conducted  under  the  S-K  Program  to 
those  to  be  conducted  under  the  F'SPA,  a 
funding  priority  has  been  included  in  FY 
87  for  one-time  only  feasibility  studies 
on  establishing  the  product-specific 
Councils.  Although  this  priority  is  listed 
in  the  National  section,  it  applies  to  all 
regions. 

2.  Vessel  Safety  and  Insurance 

Comment:  Another  concern  expressed 
by  commenters  was  the  exclusion  of 
vessel  safety  and  insurance  as  national 
priorities,  recognizing  that  those  areas 
remain  two  of  the  most  significant 
problems  facing  the  fishing  industry. 

Response:  Following  identification  of 
specific  needs  in  these  areas,  priorities 
have  been  added  in  the  National  section 
dealing  with  identification,  analysis,  and 
resolution  of  fishing  vessel  safety 
problems,  and  investigation  and 


development  of  fishing  industry 
insurance  alternatives. 

3.  Recreational  Fisheries 

Comment:  Many  commenters 
expressed  the  opinion  that  recreational 
fisheries  projects  should  not  be  funded 
with  S-K  funds  but  rather  with  Wallop- 
Breaux  monies. 

Response:  It  is  the  intent  of  Congress 
that  the  definition  of  U.S.  fishery 
encompasses  both  commercial  and 
recreational  fisheries,  and  therefore.  S- 
K  funds  can.  and  should  be,  used  to 
benefit  all  aspects  of  U.S.  fisheries. 
Congress  does,  however,  recognize  that 
the  majority  of  available  funds  will  be 
used  for  the  benefit  of  the  commerical 
fishing  industry.  (House  Committee 
Report  96-1138,  Pari  1.  June  26. 1980. 
accompanying  H.R.  7039 — American 
Fisheries  Promotion  Act.) 

Comment:  Concern  was  expressed 
that  no  priorities  for  recreational 
fisheries  were  included  for  the 
Northwest  Region. 

Response:  The  initial 
recommendations  for  recreational 
fisheries  priorities  in  the  Northwest 
Region  were  limited  to  promotional 
activities  or  other  activities  not 
appropriately  within  the  purview  of  the 
S-K  Program.  Recreational  fisheries 
priorities  have  been  added  which  fall 
within  the  purview  and  policies  of  the 
S-K  Program. 

4.  Economic  Impact  Studies 

Comment:  Several  commenters 
recommended  inclusion  of  a  priority  for 
a  study  of  the  contribution  to  the 
economy  of  the  commercial  fishing 
sector  comparable  to  that  being 
conducted  on  the  marine  recreational 
fishing  sector.  No  recent  data  have  been 
collected,  analyzed,  or  published  on 
expenditures  and  secondary  economic 
contributions  associated  with 
commerical  seafood  production. 

Response:  The  NMFS  agrees  that 
there  should  be  comparable  studies  to 
define  the  contribution  of  the 
commercial  and  recreational  industries. 
Since  S-K  funds  have  supported  such 
work  for  the  recreational  industry,  a 
priority  for  a  similar  study  on  the 
commercial  industry  is  included. 
However,  priorities  for  regional,  state  or 
other  disaggregated  analyses  of 
economic  benefit  that  address  resource 
allocation  issues  from  a  particular  point 
of  view  are  not  deemed  appropriate.  The 
approach  in  dealing  with  allocation 
issues  is  to  include  priorities  on 
mechanisms  to  resolve  user  conflicts. 

5.  Northwest  vs.  Alaska  Fisheries 

Comment:  Concern  was  expressed 
that  virtually  all  of  the  Northwest 


Region's  priorities  address  Alaska 
species/problems  and  not  those  of 
Oregon  and  Washington. 

Response:  All  priorities  in  the 
Northwest  apply  to  all  underutilized 
groundfish  off  Washington,  Oregon,  and 
Alaska.  Some  language  modification  has 
been  made  to  clarify  this.  A  new  priority 
relating  to  whiting  has  been  included.  It 
should  be  noted  that  specific  project 
examples  listed  in  the  Northwest 
priorities  refiect  specific  problem  areas 
identified  by  industry  representatives. 
The  Northwest  constituency  includes 
the  Seattle-based  industry  which 
harvests  resources  in  the  EEZ  off 
Alaska. 

II.  FY  87  Funding  Priorities 

Consistent  with  authorizing 
legislation,  NOAA  will  emphasize  the 
use  of  current  and  future  S-K  funds 
appropriated  by  Congress  for  industry 
grants  in  the  following  manner.  Priority 
areas  and  associated  research  and 
development  activities  that  will  be 
designated  for  funding  will  be  those  that 
are  beyond  the  scope  of  any  single 
entity  within  the  fishing  industry  to 
undertake  without  Government 
assistance  because  of  one  or  more  of  the 
following:  (1)  There  is  a  high  degree  of 
risk  in  achieving  positive  results;  (2)  the 
potential  benefits  are  too  widely 
dispersed:  and  (3)  the  time  frame  for 
resolution  of  the  problem  or  issue  is  long 
or  unknown.  While  multi-year 
approaches  to  address  these  research 
areas  are  encouraged,  the  funding  of 
short  term  proposals  is  not  precluded. 

Fisheries  research,  development,  and 
utilization  proposals  should  relate  to 
one  or  more  of  the  priority  areas  in  the 
Regional  and  National  sections.  The 
NMFS  will  also  consider  other  proposals 
(note  exceptions  which  follow); 
however,  funding  will  be  available  only 
if  sufficient  projects  adequately 
addressing  the  specific  priorities  are  not 
received. 

Except  for  the  Western  Pacific,  Puerto 
Rico,  and  the  U.S.  Virgin  Islands, 
funding  will  not  be  provided  for  projects 
primarily  involving  the  following 
activities:  (1)  Infrastructure  planning 
and  construction;  (2)  port  and  harbor 
development;  (3)  aquaculture  research 
and  development;  (4)  resource 
enhancement;  (5)  research  evaluating 
the  ability  or  extent  to  which  fish  are 
attracted  to  fish  aggregating  devices; 
and  (6)  extension  activities  such  as 
newsletters. 

The  NMFS  has  identified  fisheries  and 
funding  priorities  in  consultation  with  a 
wide  cross  section  of  the  U.S.  fishing 
industry.  The  priorities  are  identified  on 
a  regional  basis  according  to  specific 
fisheries.  Some  priorities  were  found  to 


relate  to  several,  and  in  a  few  instances, 
ail  fisheries  or  regions  and  are  listed  as 
national  pnorities.  In  these  cases,  the 
application  should  state  the  extent  to 
which  multiple  fisheries  resources 
would  be  addressed. 

Priorities  for  FY  87  funding  within 
specific  fisheries  are  listed  below,  along 
with  a  summary  of  activities  funded  in 
FY  86.  Proposals  addressing  the 
pnorities  should  build  upon  or  take  info 
account  any  past  or  current  work  in  the 
area.  Lists  of  ongoing  and  past  studies, 
and  more  detail  where  necessary,  are 
available  from  the  applicable  regional  or 
Washington  office.  (For  addresses,  see 
section  E.2.) 

A.  Northeast  Region 

1.  Squid,  mackerel  and  butterfish. 
Projects  funded  in  FY  86  focused  on 
continued  product  development  and 
both  domestic  and  export  market 
development  activities  for  undervalued 
mixed  species,  particularly  mackerel, 
hakes,  herring,  ocean  pout,  skates,  and 
dogfish;  seafood  health  and  nutrition 
through  consumer  education;  increasing 
exports  of  Mid-Atlantic  seafood 
products  through  participation  in  foreign 
trade  shows;  developing  and 
demonstrating  selective  fishing  gear  to 
reduce  habitat  destruction  and  provide 
escapement  for  juveniles  and  non-target 
species  by-catch;  and  developing  a 
regional  towed  gear  observation  system. 

For  FY  87,  projects  are  solicited  which 
will  complement  these  activities  or 
address  other  developmental 
impediments.  Specifically,  priority  for 
funding  will  be  given  to  projects  that: 

a.  Conduct  technical  and  economic 
feasibility  studies  on  harvesting  and 
processing  of  non-traditional  species. 

b.  Identify  chemical  indicators  of 
decomposition  and  conduct  authentic 
pack  studies  according  to  an  FDA 
standard  protocol  permitting  objective 
and  subjective  measurements  of 
changes  in  inherent  textural  and  sensory 
characteristics  at  various  intervals  of 
storage  in  squid,  mackerel  and 
butterfish. 

c.  Design,  test,  and/or  demonstrate 
various  tjpes  of  fishing  gear  which  will 
enhance  conservation  measures  by 
reducing  by-catch  of  juveniles  and  non- 
target  species. 

d.  Develop/demonstrate  technical 
measures  to  reduce  maintenance  costs 
for  fishing  vessels  and  gear. 

2.  Atlantic  demersal  finfish.  In  FY  86. 
efforts  were  continued  to  evaluate 
existing  techniques  and  potentially  new 
methods  to  process  and  use  fish  waste. 
Also  funded  was  a  project  to 
demonstrate  a  prototype  shrimp 
separator  trawl  and  test  the 
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effectiveness  of  the  trawling  efficiency 
device  (TED)  both  alone  and  in 
combination  with  the  separator  trawl. 

In  FY  87,  priority  will  be  given  to 
projects  which: 

a.  Evaluate  the  technical  and 
economic  feasibility  of  shifting  fishing 
efforts  to  other  species,  such  as  the 
hakes  and  mackerel,  and  resolving 
associated  problems. 

b.  Develop,  modify,  test,  and/or 
evalute  harvesting  methods  thiit  will 
enhance  conservation  measures  by 
reducing  the  by-catch  of  juveniles  and 
non-target  species. 

3.  Coastal,  estuarine  and  Great  Lakes 
fisheries.  Projects  funded  in  FY  86 
focused  on  developing  new  markets  for 
underutilized  species  of  freshwater  fish 
and  fish  products  in  the  Great  Lakes 
area  and  other  States  having 
commerr.ial  fisheries  dependent  upon 
harvesting  underutilized  species  of 
freshwater  fish:  feasitiility  and  modeling 
of  the  use  of  New  jersey  salt  marshes  to 
treat  clam  processing  waste  waters  in 
order  to  reduce  the  amount  and  cost  of 
in-plant  conventional  treatment 
necessary  to  achieve  slate  effluent 
standards:  and  characterization  and 
utilization  of  wastes  from  ocean  quahog 
and  surf  clnm  processing  plants. 

Priorities  for  Vy  B7  funding  will  focus 
on  projects  which: 

a.  Examine  and  demonstrate  the 
potential  for  developing  recreational 
fishing  as  a  new  industry  in  coastal 
communities:  and  developing  new 
recreational  fishenes  In  reduce  fishing 
pressure  on  over  harvested  stocks. 

b.  Develop  arwi/or  demonstrate  fishing 
gear  which  increases  survival  of  Hsh 
taken  in  catch-and-release  marine 
recreational  fisheries:  this  effort  may 
include  possible  educational  materials. 

4.  General.  The  following  priorities 
pertain  to  all  Northeast  fisheries: 

a.  Continue  the  development  and/or 
demonstration  of  quality  seafood 
maintenance  programs  for  industry  from 
the  net  to  the  table. 

b.  Analyze  factors  affecting  quality 
and  shelf-life  of  fish  and  fish  products. 

B.  Southeast  Region 

Both  commercial  and  recreational 
projects  should  be  concentrated  on 
shifting  current  harvesting  activity  from 
fully  or  over  utilized  fisheries  to 
alternate  fisheries,  or  should  contribute 
to  solutions  for  the  specific  problem 
areas  identified  in  the  following 
sections.  Proposals  should  contain 
appropriate  economic  analysis  where 
the  output's  applicability  and  priority 
depend  upon  the  product,  process,  or 
concept  being  economically  viable. 

1.  Latent/underutilized  southeast 
resources.  A  major  Initiative  funded 


during  FY  88  focused  on  foreign  and 
domestic  market  investigations; 
exploratory  fishing;  handling  and 
storage  studies:  and  product  and  market 
concept  development.  Also  funded  in  FY 
86  were  projects  to  develop  voluntary 
seafood  product  quality  codes  based  on 
industry  recommendations  and 
supported  by  existing  pertinent 
regulatory  documentation;  to  study  the 
utilization  of  menhaden  minces  and 
surimi  for  direct  consumption  and  use  in 
further  processed  foods:  to  investigate 
quality  control  procedures  for  fresh 
yellowfin  tuna;  to  provide  an  updated 
log  of  bottom  obstructions  in  the  Gulf  of 
Mexico;  to  conduct  a  study  to  develop  a 
demand  for  recreational  fishing  in 
Puerto  Rico  and  the  Virgin  Islands;  to 
evaluate  access  and  mfrastructure 
needs  for  recreational  fishery 
development  in  Puerto  Rico  and  the 
Virgin  Islands:  and  to  develop  a  strategy 
for  integrating  the  marine  recreational 
fishing  and  tourism  industries. 

For  FY  87.  the  priority  areas  of 
consideration  include  the  following. 
(Priorities  b.  and  c.  may  include 
menhaden  to  the  extent  projects  address 
the  use  of  meidiaden  for  human 
consumptiotL) 

a.  Proposals  which  leod  to  the 
development,  refinement  and/or 
demonstration  of  harvesting  methods  for 
the  coastal  herrings  complex.  Emphasis 
can  be  on  vessel  type,  gear  type, 
electronics,  fishing  strategy  or  some 
combination  of  these. 

b.  Onboard  care  of  seafood.  Studies 
in  this  area  can  address  improved 
handling,  sorting  and  storage  of  seafood. 
The  studies  can  address  quaUty,  cost- 
savings,  overall  efficiency,  methods  for 
live  release  of  unwanted  sizes  or  species 
or  other  worthy  objectives. 

c.  Develop  and/or  adapt  processing 
technology  to  improve  product  value  or 
reduce  processing  costs. 

d.  Program  to  identify  underutilized 
recreational  species.  This  work  should 
expand  and  build  upon  initial  and 
ongoing  research. 

2.  Shrimp.  A  project  was  funded  in  FY 
86  to  develop  a  video  tape  illustrating  a 
model  safety  program  for  Gulf  and 
South  Atlantic  shrimp  trawling  vessels. 

In  FY  87  fiinding  priority  will  be  given 
to  proposals  designed  to  provide  for  the 
testing  and  evaluation  of  alternative 
trawl  efficienfy  devices  (TED's)  or  to 
accelerate  their  rate  of  adoption. 
Proposals  should  complement  and  not 
duplicate  current  efforts  in  this  area. 

3.  Molluscan  shellfish.  Funded  in  FY 
86  were  projects  to  study  molluscan 
shellfish  growing  water  quahty  and 
market  standards  and  to  study  the 
removal  (depuration)  of  Hepatitis  A 
virus  in  shellfish. 


In  FY  87  priority  will  be  given  to 
proposals  which  address  quality  and 
safety  issues  in  molluscan  shellfish  All 
proposals  in  this  area  must  demonstrate 
knowledge  of  relevant  past  and  current 
research.  Specifically,  proposals  should: 

a.  Provide  for  more  uniformity  in 
regulations  and  practices  among  Stales. 

b.  Improve  sampling  protocols. 

c.  Identify  critical  control  points 
during  handling  and/or  address 
problems  related  to  the  recreational 
harvesting  uf  shellfish  and  crustaceans. 

d.  Improve  handling  of  sheilst<x;k  by 
examining  current  practices  (eg., 
depuration)  and  the  extent  of  sh«ll 
breakage/contamindlion. 

e.  Study  application  of  nutJeic  acid 
probes  and  various  immunological 
techniques  to  measure  and  detect 
pathogenic  viruses. 

f.  Study  improved  microbiological 
standards  by  defining  the  relationship 
between  Escherichia  coli  concentrations 
in  shellfish  and  their  growing  waters 
and  which  would  also  evaluate  the 
conditions  for  and  rate  of  growth  of  E. 
coli  in  shellfish  an<1  their  harvest 
waters. 

4.  General.  The  following  prionties 
pertain  to  all  Southeast  fisheries: 

a.  Gt'or selectivity  Proposals  will  be 
entertained  for  gear  development  and/ 
or  fishing  strategies  to  eliminate 
unwanted  by-catch,  including  unwanted 
sizes  or  species.  The  proposals  can  he 
for  any  fishing  gear  including  various 
trawls  and  nets  as  well  as  pelagic  or 
bottom  or  longline  gear. 

b.  Studies  to  resolve  user  conflicts.  A 
current  barrier  to  orderly  development 
of  commercial  and  recreational  fisheries 
is  a  growing  set  for  user  conflicts, 
technological,  biological  and  ecological, 
involving  access  to  and  use  of  the 
fishery  resources  of  the  Gulf  and  South 
Atlantic.  Proposals  are  encouraged 
which  provide  innovative  approaches  to 
the  resolution  of  such  conflicts. 

c.  Trade  bamer  identification. 
Proposals  should  either  identify  existing 
tariff  and  non-tanff  trade  barriers  to  the 
export  of  fisheries  products  or  provide 
for  methodologies  to  discover  such 
barriers  affecting  commercial  and 
recreational  fisheries.  Proposals  can 
also  include  an  analysis  of  the  impact  of 
trade  barriers  as  well  as  methods  or 
strategies  for  private  and/or  public 
actions  to  eliminate  or  minimize  such 
barriers. 

C.  Southwest  Region 

The  Southwest  Region  is  comprised  of 
two  distinct  geogniphic  areas— the  U.S. 
Pacific  Islands  and  three  mainland 
states  (California.  Nevada,  and 
Arizona).  The  island  fisheries  differ 


significantly  in  many  instances  from  the 
mainland  fisheries.  Accordingly,  we 
have  established  a  list  of  proposed 
funding  priorities  for  each  of  these 
geograpic  areas. 

1.  U.S.  Pacific  Islands.  Projects  funded 
in  FY  86  provide  for  continued 
developed  of  infrastructure  facilities  in 
Guam  and  the  Northern  Mariana 
Islands,  exploratory  fishing  for  surface 
albacore  in  the  South  Pacific,  and 
continued  research  on  fishery 
enhancement  through  reseeding  of 
island  reef  areas  with  juvenile  trochus 
and  giant  clams.  Exploratory  fishing 
projects  are  being  carried  out  in  the 
Hawaii  tuna  handline  fishery  and 
Palau's  deep  sea  shrimp  fishery.  In  the 
Federated  States  of  Micronesia,  a 
recently  developed  poke  stick  detection 
method  for  ciguatera  poisoning  in 
tropical  fishes  in  undergoing  its  first 
field  test  to  evaluate  its  effectiveness. 

In  the  U.S.  Pacific  Islands,  priority 
consideration  will  be  given  in  FY  87  to 
projects  which  contribute  to  the  fishery 
development  goals  of  Hawaii,  Guam, 
American  Samoa,  the  Commonwealth  of 
the  Northern  Mariana  Islands  and  the 
Trust  Territory  of  the  Pacific  Islands. 
High  priority  will  be  given  to  projects 
with  regional  benefits.  All  proposals 
should  be  consistent  with  the  cultural 
and  social  values  of  Pacific  island 
communities. 

Projects  related  to  fish  aggregation 
devices  (FADs)  will  not  be  funded 
during  this  cycle.  The  problem  affecting 
FADs  throughout  the  Pacific  is  the  short 
life  expectancy  caused  by  basic 
deficiencies  in  mooring  design.  Based 
upon  the  recommendations  of  a  1983 
mooring  design  study  sponsored  by  the 
South  Pacific  Commission,  the  NMFS 
has  funded  FAD  projects  in  Yap  and 
American  Samoa.  Preliminary  results 
indicate  improvement  in  life  expectancy, 
but  data  are  sketchy  and  final  results 
are  not  available.  A  policy  on  future  S-K 
support  of  FADs  will  be  announced  this 
fiscal  year. 

f*roposals  which  address  problems  in 
the  following  areas  will  be  given  priority 
for  funding  in  FY  87. 

a.  Tuna.  Investigate  techniques  for 
improving  the  yield  of  sashimi-grade 
tuna  in  Pacific  Island  areas.  Particular 
attention  should  be  given  to  product 
quality  control  and  market 
requirements. 

b.  Other  pelagic  species.  Projects 
related  to  other  oceanic  pelagic  species 
(e.g..  mahimahi,  wahoo,  billfish.  shark) 
should  focus  on  overseas  market 
requirements.  Particular  attention 
should  be  given  to  maintaining  product 
quality  (e.g.,  avoidance  of  histamine  in 
mahimahi.  urea  in  shark)  through 
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improved  handling,  processing,  and 
storage  methods. 

c.  Recreational  fisheries.  Projects 
should  assess  the  opportunities  and 
identify  strategies  for  development  of 
charter  sport  fishing  ventures  in  Pacific 
Island  areas.  Such  development  should 
be  integrated  with  local  tourism 
development  and  be  consistent  with 
local  economic  development  priorities. 
Services  and  facilities  available  and 
needed  for  sport  fishing  development 
should  be  indentified. 

d.  Vessel  support  sen-ices  and 
facilities.  Proposals  for  the  design, 
engineering  and  construction  of  needed 
fishing  vessel  support  services  and 
facilities  (e.g.,  launch  ramps)  will  be 
considered.  Proposals  should 
demonstrate  a  need  by  local  fishermen. 

e.  Bottomfish.  Projects  to  expand 
export  channels  for  these  species  are 
requested.  Project  for  bottomfish 
development  in  areas  where  the 
resources  may  be  distressed  and  unable 
to  withstand  added  fishing  pressure  will 
not  be  funded. 

2.  Mainland  (California,  Nevada,  and 
Arizona) — a.  West  Coast  ground  fish/ 
California.  In  FY  86  the  NMFS  funded 
projects:  To  investigate  gear  conflicts 
and  develop  alternate  gears;  to  establish 
seafood  advertising  standards:  to 
establish  a  prototype  seafood  retail 
training  school:  and  to  develop  an 
operating  model  to  analyze  changing 
economic  conditions  (landings,  prices, 
etc.)  in  the  fishing  industry  on  the  West 
Coast. 

In  FY  87,  innovative  projects  that 
address  the  priorities  identified  below 
will  be  considered  for  any  groundfish 
species.  Pacific  whiting  and  shortbelly 
rockfish  continue  to  be  the  highest 
priority  groundfish  species  for 
commercial  development  in  FT  87. 
Specifically,  priority  for  funding  will  be 
given  to  projects  that: 

(1)  Examine  or  demonstrate 
innovative  fishing  techniques  that 
improve  continued  production,  minimize 
conflict  between  the  needs  of 
developing  fisheries  and  the 
management  of  developed  fisheries  (or 
vice  versa),  reduce  marine  mammal  and 
bird  mortality,  and  shift  effort  from  fully 
utilized  species. 

(2)  Investigate  technology  for  using 
priority  West  Coast  groundfish  species 
commercially;  identify  consumption  or 
regulatory  factors  inhibiting  the  use  of 
underutilized  groundfish  species. 

(3)  Demonstrate  product  quality 
assurance  and  control  technologies  from 
the  net  to  the  table. 

(4)  Develop  models  and  data 
acquisition  systems  to  analyze 
California  marine  recreational  and 
commercial  fishing  activity  for 
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economic,  social  or  ecological  impact. 
Such  research  should  focus  on  the 
interaction  between  fisheries, 
particularly  multiple  fisher>'  fishing. 

b.  Tuna.  Projects  funded  in  FY'  86 
address  development  of  albacore  tuna 
quality  control  standards  and  marketing 
of  products  in  institutional  markets  and 
in  Pacific  coast  retail  trade. 

Priority  for  FY  87  fundmg  will  be 
given  to  tuna  (albacore.  bluefin. 
yellowfin,  etc.)  projects  which: 

(1)  Identify  and  demonstrate  cost 
effective  technology  for  producing  al- 
ternatives to  canned  tuna. 

(2)  Demonstrate  quality  control 
measures  that  improve  market 
acceptance  of  fresh  and  frozen  products. 

(3)  Develop  effective  untilization  of 
sport-caught  tuna. 

c.  West  Coast  coastal  pelagics. 
Projects  funded  in  FY  86  are  to  develop 
bone  softening  techniques  that  may 
result  in  new  uses  for  some  coastal 
pelagic  species,  and  to  investigate 
recreational  species  preferences  and 
encourage  fishing  for  underutilized 
species. 

In  FY  87,  priority  will  be  given  to 
projects  that: 

(1)  Investigate  technologies  for  using 
coastal  pelagic  species  commercially  or 
upgrading  existing  uses:  identify 
consumption  or  regulatory  factors 
inhibiting  the  use  of  underutilized 
coastal  pelagics. 

(2)  Evaluate  sport  catch  consumption 
patterns  and  develop  alternatives  for 
greater  utilization  of  sport-caught 
species  that  are  presently  discarded. 

d.  Multi-species  industrial 
development.  Some  projects  cross 
species  groups.  Worthy  proposals  that 
do  not  fit  neatly  within  the  above 
species  groups  will  be  considered  in  FY 
87.  Such  proposals  should  pertain  to 
domestically  available  resources  and  to 
problems  specific  to  the  Southwest 
Region. 

D.  Northwest  Region 

The  Northwest  fishing  industry 
requires  a  research  and  development 
program  which  focuses  on  fully  utilizing 
groundfish  food  in  the  Exclusive 
Economic  Zone  (EEZ)  off  Oregon. 
Washington  and  Alaska.  The  Region's 
industry  is  heavily  dependent  on  the 
resources  found  in  the  EEZ  off  Alaska, 
and  therefore  will  also  invest  in  projects 
of  high  quality  which  support  this 
segment  of  the  industry. 

1.  West  Coast  groundfish  (Oregon, 
Washington  and  Alaska).  The  NMFS 
funded  projects  in  FY  86  that  were  to: 
Develop  new  product  forms  utilizing 
pollock:  develop  and  test  technologies  to 
minimize  crab  by-catch  in  the 
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groundHsh  trawl  fishery;  examine  the 
impact  of  the  foreign  fishing  allocation 
of  North  F'acific  pollock  on  U.S. 
harvesters  and  pn)<;e8Sor8;  develop 
educational  materials  detailing  research 
findings  concerning  the  nutritional 
impacts  of  seafood  consumption; 
research  the  longterm  effects  of 
modifying  the  diet  to  include  groundfish; 
examine  and  analyze  the  factors 
impacting  the  international 
competitiveness  of  the  North  Pacific 
seafood  industry;  assist  the  factory 
trawlers  in  developing  at-sea  quality 
standards  and  an  inspection  system  for 
their  fleet;  promote  the  recreational 
angling  opportunities  for  m)n-salmonoid 
species  off  the  coasts  of  Oregon  and 
Washington;  continue  to  develop  a 
safety  training  program  for  fishing 
vessels;  and  continue  the  study  of 
impacts  of  fish  oils  on  plasma  lipids  In 
humans. 

The  FY  87  priorities  outlined  below 
will  focus  on  research  and  development 
activities  which  will  support  the 
continued  growth  of  the  Region's 
industry  Groundfish  species  in  need  of 
further  development  include  the 
following:  pollock,  whiiing.  dogfish, 
shortbelly  rockfish.  offshore  squid,  and 
assorted  flatfishes  found  in  the  FEZ. 

a.  Develop  new  or  improved 
proc<"8sing  and  harvesting  technologies 
which  increase  efficiency,  productivity, 
and  competitiveness  of  the  Region's 
industry.  Specific  projects  may: 

(1)  Develop  an  improved  technology 
whu  h  will  more  efficiently  process 
flatfishes 

(2)  Evaluate  the  effect  of  groundfish 
predalion  on  crab  stocks. 

(3)  Develop  and  evaluate  new  gear 
technology  in  an  attempt  to  measure 
effectiveness  in  reducing  by-catch  of 
nontraditional  and/or  traditional 
species,  and  improving  catch 
efficiencies. 

(4)  Assess  the  comparative  value  of 
groundfish  harvested  by  various  gear 
techniques  and  evaluate  the 
implications  for  the  industry. 

(5)  Develop  and  adapt  harvesting  and 
processing  technology  to  improve  the 
quality  of  fresh  and  frozen  seafood. 

(B)  Continue  to  develop  quality 
assurance  protocols  for  frozen  at  sea 
products. 

(7)  Assess  the  economic  and 
technological  feasibility  of  at  sea  and 
shoreside  processing  of  whiting. 

b.  Continue  research  and  analysis 
which  assists  industry  in  overcoming 
trade  barriers  and  provides  useful  data 
in  formulating  trade  strategies.  Specific 
trade  activities  may: 

(1)  Determine  the  volume  and  impact 
of  foreign  processed  FEZ  species  on  U.S. 


competitiveness  in  domestic  and  world 
markets. 

(2)  Determine  the  economic  impact  of 
trade  barriers  and  forpign  »ut)8idie8  on 
U.S.  competitiveness  in  domestic  and 
world  markets. 

c.  Continue  development  of  a  safety 
training  program  for  fishing  vessels  and 
processing  plants.  Specific  projects  may: 

(1)  Monitor  and  evaluate  the  impacts 
of  voluntary  safety  initiatives 

(2)  Develop  a  safety  program 
specifically  for  processing  plants,  at-sea 
or  shoreside. 

d.  Examine  and  demonstrate  the 
potential  for  developing  recreational 
fisheries  as  a  new  industry  in  coastal 
communities:  and  developing  new 
recreational  fisheries  to  reduce  fishing 
pressure  on  over-harvested  stocks. 

2.  West  Coast  salmon  (Oregon. 
Washington,  and  Alaska).  The  FY  87 
priority  outlined  below  will  support  the 
full  development  of  the  pink  salmon  and 
chum  salmon  fisheries  found  in  the  EEZ 
off  Oregon.  Washington,  and  Alaska. 
Large  surpluses  have  prevented 
optimum  economic  return.  Such  projects 
may: 

a.  Investigate  new  technologies  for 
using  West  Coast  salmon  species 
commercially. 

E.  Alaska  Region 

1.  Alaska  groundfish.  Projects  funded 
in  FY  86  address  pollock  gurimi 
production,  quality,  technology 
development,  and  education;  product 
and  market  development,  and  new 
processing  technology.  Significant 
imbalance  currently  exists  in  the 
capability  of  the  processing  and 
catching  segments  of  the  industry.  The 
industry's  ability  to  catch  the  raw 
material  far  exceeds  its  ability  to 
process  and  market  the  groundfish 
products  from  this  new  fishery. 

Proposals  which  address  impediments 
to  full  use  of  Alaska  groundfish  in  the 
following  areas  will  be  given  priority  for 
funding  in  FY  87. 

a.  Improve  processing,  product  quality 
and  competitiveness  of  the  Alaska 
groundfish  industry  by: 

(1)  Developing  and/or  applying 
technology  to  increase  processing 
efficiency  and  productivity.  Specific 
needs: 

(a)  New  flatfish  processing 
technology. 

(b)  Improved  utilization  of  by-catch 
species. 

(2)  Developing  and  demonstrating 
technology  to  increase  utilization  and 
improve  value  of  by-products  from 
groundfish  processing  operations. 

(3)  Upgrading  the  quality  of  products. 
Specific  needs: 


(a)  Develop  product  standards  for  U.S. 
produced  pollock  surimi. 

(b)  Evaluate  seasonal  variation  in 
flesh  quality  of  major  groundfish 
species. 

b.  Develop  technologies  and 
information  for  the  hnrvestrng  segment 
of  the  Alaska  groundfi«!h  industry  to 
reduce  the  by-catch  of  non-target 
species  and  minimize  conflicts  between 
gear  types 

c.  Continue  the  development  of  a 
vessel  safety  program  that  reduces 
operational  costs  and  increases 
efficiency  of  the  Alaska  groundfish  fieet. 

2.  Salmon.  Investigate  new 
technologies  for  using  salmon  species 
commercially. 

F.  National 

In  FY  86,  the  NMFS  funded  national 
projects  which  address  issues  cross- 
cutting  a  number  of  fisheries  and 
regions  Spt^cifically.  NMt'S  funded 
projects  which  address  strategies  to 
reduce  fishing  vessel  insurance  costs 
and  improve  vessel  safety;  develop  and 
implement  a  standard  system  for 
seafood  inclusion  in  the  Universal 
Product  Cmle:  estimate  and  forecast 
economic  activity  associated  with 
marine  recreational  fisheries  at  five  year 
intervals  and  develop  tools  to  estimate 
the  economic  value  of  fisheries  to 
different  user  groups;  develop  video  tape 
training  programs  for  use  by  vessel  and 
processing  plant  operators  addressing 
sanitation,  refngeration,  personal 
hygiene  and  sodium  bisulfate 
applications:  develop  international 
standards  and  processing  guidelines  for 
frozen  squid  products:  describe  the 
movement  of  fresh  and  frozen  seafood 
products  from  domestic  harvesting 
through  prtKessing.  identifying  control 
points  as  a  first  step  in  establishing  a 
comprehensive  seaffwd  surveillance 
system  for  the  US.  industry,  conduct 
investigations  to  determine  the 
nutritional  equivalency  of  surimi  with 
natural  seafood  products;  develop  a 
commercially  feasible  hyperfiltration 
system  for  recovery  of  proteins  and 
other  soluable  materials  from  the  surimi 
production  process;  conduct  a  national 
seafood/health  nutrition  communication 
program:  and  conduct  regional  and 
national  conferen>?es  relating  to 
"Matching  Capital  to  Resources  in  the 
Fish  Harvesting  Industry:  limited  Fjitry 
and/or  Other  Alternatives  " 

In  FY  87  consideration  will  be  given  to 
proposals  which  address  the  following 
areas: 

1.  Identify  ctitical  control  points  for 
ensuring  safe  and  wholesome  fishery 
products.  In  conjunction  with  the  on- 
going study  to  identify  public  health 
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risks  in  processing  seafood,  provide 
detailed  descriptions  and  flow  diagrams 
of  the  harvesting,  processing,  and 
distribution  conditions  affecting  the 
quality  and  safety  of  the  following 
product/process  categories  of  fishery 
products;  Pickled,  dried,  salted/smoked, 
vacuum  packed,  cooked,  breaded/ 
batter-dipped,  engineered,  and 
irradiated,  based  on  observations  made 
at  statistically  representative  vessels 
and  facilities.  (This  information  will 
subsequently  be  used  to  identify  critical 
control  points  and  recommend  methods 
and  tolerances  to  ensure  the  production 
and  distribution  of  safe,  wholesome,  and 
properly  labeled  fishery  products.) 

2.  Identify  and  analyze  the  impacts  of 
foreign  aquaculture  on  U.S.  trade  in 
fisheries  products. 

3.  Develop  analytical  research  data 
with  emphasis  on  fatty  acids  and  other 
nutrients  of  public  concern,  to  correct 
deficiencies  in  available  information  on 
the  chemical  and  nutritional 
composition  of  seafoods.  These  data 
will  be  used  to  provide  accurate  nutrient 
information  on  seafoods  available  for 
consumption  by  the  U.S.  consumer  and 
will  assir.t  in  the  development  of  factual 
seafood  nutrition/health  educational 
programs  to  encourage  seafood 
consumption. 

4.  Identify  and  analyze  barriers  to 
exports  of  sport  fishing  equipment 

5.  Determine  the  feasibility  of 
obtaining  and  measuring  biomedically 
important  compounds  from  seafood  or 
seafood  waste  materials. 

a.  Create  an  economic  model  that 
accurately  reflects  the  value  of  the 
commercial  industry  and  measures  its 
contribution  to  the  nation. 

7.  Develop  a  program  which  would 
help  fishing  vessel  fleets  identify, 
analyze  and  resolve  their  particular 
safety  problems.  Proposals  should 
formulate  specific  plans  for  addressing 
these  problems. 

8.  Assist  the  fishing  industry  in 
investigating  and  developing  its 
insurance  alternatives.  Proposals  should 
build  on  work  in  this  area  conducted 
and/or  coordinated  by  the  National 
Council  of  Fishing  Vessel  Safety  and 
Insurance. 

9.  Conduct  studies  that  will  analyze 
the  feasibility  of  developing  product- 
specific  seafood  marketing  councils  for 
one  or  more  species  of  fish  and  fish 
products  authorized  under  section  210  of 
the  Fish  and  Seafood  Promotion  Act  of 
1986.  These  studies  will  be  limited  to 
research  and  analysis  that  bear  directly 
on  the  decision  of  an  industry  segment 
to  proceed  with  planning  and 
implementation  of  a  product-specific 
council,  and  will  not  include  formation 
oi  a  Council.  Proposals  should  be  sent  to 


the  appropriate  regional  or  Washington 
Office. 

10.  Survey  the  current  and  potential 
use  of  commercial  and  recreational 
fishing  vessels  for  public  wildlife  and 
habitat  observation. 

11.  Evaluate  existing  techniques  or 
develop  new  methods  to  process  and 
use  fish  wastes  and  determine  technical 
and  economic  feasibility  of  their 
application.  Efforts  should  supplement 
and  not  duplicate  on-going  fish  waste 
8tudie.s,  e.g..  those  of  the  New  Fjigland 
Fisheries  Development  Foundation. 

III.  How  to  Apply 

A.  Eligible  Applicants 

Applications  for  grants  or  cooperative 
agreements  for  fisheries  development 
projects  may  be  made,  in  accordance 
with  the  procedures  set  forth  in  this 
notice  by: 

1.  Any  individual  who  is  a  citizen  or 
national  of  the  United  States; 

2.  Any  individual  who  is  a  citizen  of 
the  Northern  Mariana  Islands  (NMI). 
being  an  individual  who  qualifies  as 
such  under  Section  8  of  the  Schedule  on 
Transitional  Matters  attached  to  the 
Constitution  of  the  NMI: 

3.  Any  corporation,  partnership, 
association,  or  other  entity,  nonprofit  or 
otherwise,  if  such  entity  is  a  citizen  of 
the  United  States  within  the  meaning  of 
section  2  of  the  Shipping  Act,  1916  as 
amended  (46  U.S.C.  802).* 


'  To  qualify  as  a  citizen  of  the  United  Slates 
within  the  meanms  of  this  statute,  citizerw  or 
luilioniils  of  the  United  Stales  or  citizens  of  the  NMI 
must  own  not  less  than  75  percent  of  the  interest  in 
the  entity  or,  in  the  case  of  a  non-profit  entity, 
exercise  control  of  the  entity  that  it  detefmined  by 
the  Secretary  to  be  equivalent  to  such  ownership: 
and  in  the  case  of  a  corporation,  the  president  or 
other  chief  executive  officer  and  the  chairman  of  the 
tioard  of  directors  must  be  citizens  of  the  United 
States,  no  more  of  its  t>oard  of  directors  than  a 
minority  of  the  number  necessan.  to  constitute  8 
quorum  may  be  non-cilizens.  and  ihe  corporation 
itself  must  t>e  organized  under  the  laws  of  the 
United  Stales,  or  of  a  State,  including  the  District  of 
Columbia,  Commonwealth  of  Puerto  Rico,  Ameiican 
Samoa,  the  Virgin  Islands  of  Ihe  United  States, 
Guam,  the  NMI  or  any  other  Commonwealth, 
territory,  or  possession  of  the  United  States, 
Seventy-five  percent  of  the  interest  in  ^corporation 
shall  not  be  deemed  to  be  owneddJB^^zens  or 
nationals  of  tt»e  United  States  or  citizens  of  the 
NML  If  (ij  The  title  of  75  percent  of  its  stock  is  not 
vested  in  such  atizens  or  nationals  of  the  United 
Stales  or  citizens  of  the  NMI  free  from  any  trust  or 
fiduciary  obligation  in  favor  of  any  person  not  a 
citizen  or  national  of  the  United  States  or  citizen  of 
the  NMI:  (li)  75  percent  of  the  voting  power  in  such 
corporation  is  not  vested  in  citizens  or  nationals  of 
the  Uniled  Slates  or  citizens  of  the  NTkil:  (iii)  through 
any  contract  or  understanding  it  is  arranged  that 
more  than  25  percent  of  the  voting  power  in  such 
corporation  may  t>e  exercised,  directly  or  indirectly, 
ui  ttehalf  of  any  person  who  is  not  a  atizen  or 
national  of  the  United  States  or  a  citizen  of  the  NMI: 
or  (iv)  by  any  means  whatsoever,  control  of  any 
interest  in  the  corporation  is  conferred  upon  or 
permitted  to  t>e  exercise  by  any  person  virho  1*  not  a 
citizen  or  luiUunal  oi  the  United  Slules. 


No  individual  or  organization  that  is 
in  arrears  on  any  outstanding  debt  to  the 
U.S.  Department  of  Commerce  will  be 
considered  for  funding.  Any  first  time 
applicant  for  Federal  grant  funds  may  be 
subject  to  a  preaward  accounting  survey 
prior  to  execution  of  the  award.  The 
NMFS  encourages  women  and  minority 
individuals  and  groups  to  submit 
applications.  NOAA  employees 
including  full,  part-time  and  intermittent 
personnel,  (or  their  immediate  families) 
and  NOAA  offices  or  centers  (note  that 
this  does  not  include  Sea  Grant 
institutional  personnel)  are  not  eligible 
to  submit  an  application  uiKler  this 
solicitation,  or  aid  in  the  preparation  of 
an  application,  except  to  provide 
necessary  information  or  guidance 
about  the  fisheries  development  and 
utilization  program  and  the  priorities 
and  procedures  included  in  this 
solicitation. 

B.  Amount  and  Duration  of  Funding 

For  FY  87,  the  NMFS  may  have  an 
estimated  $6.1  million  available  to  fund 
new  fishery  research  and  development 
projects.  Grants  or  cooperative 
agreements  will  be  awarded  for  a  period 
of  one  to  three  years. 

To  qualify  as  a  multi-year  award,  a 
project  must,  in  addition  to  the  criteria 
elaborated  under  "Administrative 
Requirements  "  and  other  applicable 
sections,  meet  the  following  criteria:  (1) 
The  technology  to  be  developed  must 
require  more  than  a  single  year  to 
research,  develop  and  demonstrate;  (2) 
The  products  or  services  to  be 
developed  require  more  than  a  single 
year  to  research,  design  and 
demonstrate  and /or  market:  (3)  Single 
year  funding  would  otherwise  result  in 
significant  discontinuity  in  project 
implementation;  (4)  Projects  must 
indicate  complete  objectives,  tasks,  or 
products  for  the  end  of  each  funding 
cycle.  The  burden  of  proof  for  meeting 
these  criteria  rests  with  the  applicant. 
No  projects  will  be  funded  beyond  three 
consecutive  years.  Once  approved, 
multi-year  projects  will  not  compete  for 
funding  in  subsequent  years.  For  multi- 
year  projects,  funding  beyond  the  first 
year  will  be  contingent  on  the 
availability  of  new  fiscal  year  program 
funds  and  the  extent  to  which  project 
objectives  were  met  during  the  prior 
year. 

Publication  of  this  announcement 
does  not  obligate  NMFS  to  award  any 
specific  grant  or  to  obligate  any  part  of 
the  entire  amount  of  funds  available. 
Funding  for  successful  applications 
generally  will  be  provided  by  December 
31. 1987. 
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C.  Cost-Sharing  Requirements 

The  NMFS  must  provide  at  least  50 
percent,  but  will  provide  no  more  than 
80  percent  of  total  project  costs.  Total 
project  costs  are  defined  as  those 
approved  by  NMFS  in  the  project 
award.  The  non-Federal  share  may 
include  funds  received  from  private 
sources  or  from  State  or  local 
governments  or  the  value  of  in-kind 
contributions.  Federal  funds  may  not  be 
used  to  meet  the  non-Federal  share  of 
matching  funds.  In-kind  contributions 
are  noncash  contributions  provided  by 
the  applicant  or  non-Federal  third 
parties.  In  kind  contributions  may  be  In 
the  form  of,  but  are  not  limited  to. 
personal  services  rendered  in  carrying 
out  functions  related  to  the  project,  and 
permission  to  use  real  or  personal 
property  owned  by  others  (for  which 
consideration  is  not  required)  in 
carrying  out  the  project. 

The  percentage  of  the  total  project 
costs  provided  from  non-Federal 
sources,  not  to  exceed  50  percent  of  the 
costs  of  the  project,  will  be  an  important 
factor  in  the  selection  of  projects  to  be 
funded.  Exemption  from  cost-sharing 
requirements  may  be  granted  in  unusual 
circumstances  only  to  non-profit,  public 
interest  organizations  which 
demonstrate  no  financial  ability  to  meet 
cost  sharing  requirements,  and  to 
government  institutions  in  American 
Samoa.  Guam,  the  Northern  Mariana 
Islands,  the  Trust  Territory  of  the  Pacific 
Lslands.  Puerto  Rico  and  the  U.S.  Virgin 
Islands.  In  the  case  of  American  Samoa. 
Guam,  the  U.S.  Virgin  Islands,  and  the 
Northern  Mariana  Islands,  under  the 
provisions  of  48  U.S.C.  1469a  (dl,  any 
requirement  for  local  matching  funds 
under  $200,000  (including  in-kind 
contributions)  shall  be  waived.  The  total 
project  costs  and  the  percentage  of  cost- 
sharing  required  will  be  determined  as 
described  below. 

1.  Determining  Total  Project  Costs 

The  total  costs  of  a  project  consist  of 
all  costs  incurred  in  the  performance  of 
project  tasks,  including  the  value  of  the 
in-kind  contributions,  to  accomplish  the 
objectives  of  the  project  during  the 
period  the  project  is  conducted.  A 
project  begins  on  the  effective  date  of  a 
grant,  cooperative  agreement,  or 
contract  award  between  the  applicant 
and  an  authorized  representative  of  the 
United  States  Government  and  ends  on 
the  date  specified  in  the  award. 
Accordingly,  the  time  expended  and 
costs  incurred  in  either  the  development 
of  a  project  or  the  financial  assistance 
application,  or  in  any  subsequent 
discussions  or  negotiations  prior  to 
award,  are  neither  reimbursable  nor 


recognizable  as  part  of  the  recipient's 
cost  share. 

The  NMFS  will  determine  the 
appropriateness  of  all  cost-sharing 
proposals,  including  the  valuation  of  in- 
kind  contributions,  on  the  basis  of 
guidance  provided  in  Office  of 
Management  and  Budget  (OMB) 
Circulars.  In  general,  the  value  of  in- 
kind  services  or  property  used  to  fulfill 
the  cost-sharing  requirements  will  be  the 
fair  market  value  of  the  services  or 
property.  Thus,  the  value  is  equivalent 
to  the  costs  of  obtaining  such  services  or 
property  if  they  had  not  been  donated. 
Appropriate  documentation  must  exist 
to  support  in-kind  services  or  property 
used  to  fulfill  cost-sharing  requirements. 

2,  Determining  the  Level  of  Cost  Sharing 
Required 

The  percentage  of  the  total  project 
costs  that  must  be  provided  from  non- 
Federal  sources  follows. 

a.  20 percent.  For  projects  that  would 
benefit  the  general  public  as  well  as  the 
fishing  industry  but  offer  no  unique 
advantage  to  specific  industry  sectors, 
the  non-Federal  cost  share  will  be  no 
less  than  20  percent  of  the  total  project 
cost,  and  no  greater  than  50  percent. 
These  projects  would  ordinanly  involve 
research  on  the  safety  of  fishery 
products  or  other  activities  for  which 
members  of  the  fishing  industry  would 
not  necessanly  receive  direct  benefits. 

b.  30 percent.  For  projects  that  contain 
economic  risks  which  prevent  an 
individual  or  group  within  the  fishing 
industry  from  undertaking  them  without 
assistance,  the  non-Federal  cost  share 
will  be  no  less  than  30  percent  of  the 
total  project  cost.  Most  applications  will 
be  in  this  category. 

c.  40 percent.  For  projects  which 
Involve  significant  fishing  industry 
particiption.  entail  a  limited  risk,  and  in 
which  the  prospects  for  immediate 
future  gain  for  the  project  are 
significant,  the  non-Federal  cost  share 
will  be  no  less  than  40  percent  of  the 
total  project  cost. 

C.  Format  \ 

Applications  for  project  funding  must 
be  complete.  They  must  identify  the 
principal  participants  and  include  copies 
of  any  agreements  between  the 
participants  and  the  applicant 
describing  the  specific  tasks  to  be 
performed.  Applications  must  identify 
the  specific  priorities  to  which  they  are 
responding.  If  an  application  is  not  in 
response  to  a  priority,  it  should  be  so 
stated.  Applicants  should  not  assume 
prior  knowledge  on  the  part  of  the 
NMFS  as  to  the  relative  merits  of  the 
project  described  in  the  application. 
Applications  must  be  clearly  and 


completely  submitted  in  the  following 
format: 

1.  Cover  sheet.  An  applicant  must  use 
OMB  Standard  Form  424  as  the  cover 
sheet  for  each  project  within  an 
application.  Applicants  may  obtain 
copies  of  the  form  from  the  NMF^ 
Regional  Offices,  NMFS  Washington 
Office  or  Department  of  Commerce 
Regional  Administrative  Support 
Centers  (RASC);  addresses  are  listed 
under  the  "Application  Submission  and 
Deadline"  section  which  follows. 

2.  Project  summary.  Each  project 
within  the  application  must  contain  a 
summary  of  not  more  than  one  page 
which  provides  the  following 
information; 

a.  Project  title. 

b.  Project  status:  (new  or  continuing) 

c.  Project  duration;  (beginning  and 
ending  dates) 

d.  Name,  address,  and  telephone 
number  of  applicant. 

e.  Principal  Investigatorfs). 

f.  Specific  priorily(ies)  to  which 
project  responds. 

g.  Project  objective. 

h.  Summary  of  work  to  be  performed. 
For  continuing  projects  the  applicant 
will  briefiy  describe  progress  to  date  in 
addition  to  work  proposed  with  the 
additional  funds. 

i.  Total  Federal  funds  requested 
(initial  and  total  amount  and  percentage 
of  total  project  costs). 

J.  Project  costs  to  be  provided  from 
non-Federal  Government  sources  (initial 
and  total  amount  and  percentage  of  total 
project  costs), 
k.  Total  project  costs. 
3.  Project  description.  Each  project 
within  the  application  must  be 
completely  and  accurately  described. 
Each  project  description  may  be  up  to 
fifteen  pages  in  length.  The  NMFS  will 
make  all  portions  of  the  project 
descTiption  available  to  the  public  and 
members  of  the  fishing  Industry  for 
review  and  comment;  therefore,  NMF-^ 
will  not  guarantee  the  confidentiality  of 
any  information  submitted  as  part  of 
any  project  nor  will  NMFS  accept  for 
consideration  any  project  requesting 
confidentiality  of  any  part  of  the  project. 
Each  project  must  be  described  as 
follows: 

a.  Identification  of  problem(s).  For 
new  projects,  identify  and  completely 
describe  the  problem(8)  the  project 
addresses.  In  this  description,  include: 
(1)  The  fisheries  involved,  (2)  the 
specific  problem(s)  that  the  fishing 
industry  has  encountered,  (3)  the  sectors 
of  the  fishing  industry  that  are  affected, 
(4)  the  specific  priorities  to  which  the 
proposal  responds,  and,  (5)  how  the 
problem(8)  prevent  the  fishing  industry 
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from  developing  a  fishery  or  usin^ 
existing  fishery  resources.  If  the 
application  is  for  the  continuation  of  an 
existing  S-K  funded  project,  describe 
progress  to  date  and  explain  why 
continued  funding  is  necessary. 

b.  Project  goals  and  objectives.  State 
what  the  proposed  project  will 
accomplish  and  describe  how  this  will 
eliminate  or  reduce  the  problem(s) 
described  above.  For  multi-year 
projects,  describe  the  ultimate  objective 
of  the  project  and  how  the  individual 
tasks  contribute  to  reaching  the 
objective.  Descnbe  the  time  frame  in 
which  tasks  would  be  conducted. 

c.  Need  for  Government  financial 
assistance.  Explain  why  members  of  the 
fishing  industry  cannot  fund  all  the 
proposed  work.  List  all  other  sources  of 
funding  which  are  or  have  been  sought 
for  the  project. 

d.  Participation  of  persons  or  groups 
other  than  the  applicant.  Describe:  (1) 
The  level  of  participation  by  NMFS.  Sea 
Grant,  or  other  Government  and  non- 
Govemment  entities,  particularly 
members  of  the  fishing  industry, 
required  in  the  project(8);  and  (2)  the 
nature  of  such  participation.  In  addition, 
list  names  and  addresses  of  the 
members  of  the  fishing  industry 
consulted  during  the  preparation  of  the 
project  description. 

e.  Federal.  State,  and  Local 
Government  activities.  List  any  existing 
Federal,  State,  or  local  Government 
programs  or  activities,  including  State 
Coastal  Zone  Management  Plans,  this 
project  would  affect  and  describe  the 
relationship  between  the  project  and 
these  plans  or  activities.  List  names  and 
addresses  of  persons  providing  this 
information. 

f.  Project  outline.  This  section  requires 
the  applicant  to  prepare  a  general 
narrative  fully  describing  the  work  to  be 
performed  which  will  achieve  the 
previously  articulated  goals  and       ' 
objectives.  A  chart  which  outlines  major 
goals,  supporting  work  activities, 
timeframe,  and  individuals  responsible 
for  various  work  activities  must  be 
incJuded. 

The  narrative  should  include 
information  which  responds  to  the 
following  questions: 

(1)  Mow  will  the  project  be  structured? 

(2)  What  major  products,  (e.g.. 
research,  services,  or  activities)  will  be 
produced  and  what  is  the  specific  nature 
of  these  products? 

(3)  What  supporting  work  activities 
(be  as  specific  as  possible)  will  be 
undertaken  to  produce  major  products, 
services? 

(4)  Who  will  be  responsible  for 
carrying  out  various  work  activities? 
(Highlight  work  which  will  be 


subcontracted  and  provisions  for 
competitive  subcontracting). 

(5)  What  methodology  will  be  used  to 
evaluate  final  products  or  services,  and 
how  will  it  be  integrated  into  the 
project? 

The  milestone  chart  should: 

(1)  Graphically  illustrate  the  ma)or 
products,  research,  services  ajod/or 
activities,  * 

(2)  Supporting  work  activit--^  and 
associated  timeline:  and 

(3)  The  individual  responsible  for 
various  work  activities. 

Because  this  information  is  critical  to 
understanding  and  reviewing  the 
application,  NMFS  encourages 
applicants  to  provide  as  much  detail  as 
possible.  Applications  lacking  sufficient 
detail  may  be  eliminated  from  further 
consideration. 

g.  Project  management.  Describe  how 
the  project  will  be  organized  and 
managed.  List  all  persons,  directly 
employed  by  the  applicant,  who  will  be 
involved  in  the  project,  their 
qualifications,  experience,  and  level  of 
involvement  in  the  project.  If  any  tasks 
will  be  conducted  through  subcontracts, 
applicants  must  follow  procurement 
standards  contained  as  Attachment  O  to 
OMB  Circular  A-102  for  State  and  Local 
Governments.  Indian  Tribes  and 
Attachment  O  to  OMB  Circular  A-110 
for  Institutions  of  Higher  Education. 
Hospitals,  and  other  Non-profit 
Organizations.  If  a  subcontractor  is 
chosen  prior  to  application  submission, 
the  process  used  must  be  documented. 

h.  Project  impacts.  Describe  the 
impact  of  the  project  in  terms  of 
anticipated  increased  landings, 
production,  sales,  exports,  product 
quality,  safety,  or  any  other  measurable 
factors.  Describe  the  specific  products  or 
services  that  will  be  produced  by  this 
project.  Descnbe  how  these  products  or 
services  will  be  made  available  to  the 
fishing  industry. 

i.  Evaluation  of  project  impacts.  TTie 
procedures  for  evaluating  the  relative 
success  or  failure  of  a  project  in 
achieving  its  goals  should  be  clearly 
delineated  within  each  proposal.  It  is  the 
responsibility  of  applicants  to  identify 
the  best  methodology  for  evaluating 
project  effectiveness. 

Evaluation  procedures  in  each 
proposal  should  at  a  minimum  contain 
the  following: 

(1)  The  project  objectives  should  be 
stated  in  a  substantive,  measurable 
way. 

(2)  Specific  methods  should  be  defined 
that  will  be  used  to  (a)  monitor  the 
progress  of  the  project  according  to 
dated  milestones,  and  (b)  evaluate  the 
accomplishments  of  the  project  in  terms 
of  its  original  goals  and  objectives. 


(3)  The  benefits  of  the  proiect  should 
be  clearly  defined.  Depending  on  the 
nature  of  the  benefits,  the  evaluation 
methodology  should  be  able  to 
accurately  assess  the  benefits.  For 
example,  if  statistical  procedures  are  to 
be  used,  their  specific  application  and 
use  in  the  project  evaluation  should  be 
described. 

(4)  Where  benefits  might  be  termed 
"intangible,"  methods  should  be  defined 
to  measure  results.  For  example,  in  the 
case  of  consumer  education  or  market 
promotion  programs,  will  post 
awareness  surveys  be  conducted? 

j.  Project  costs.  Costs  must  be 
provided  in  a  detailed  budget.  No  cost 
sharing  can  come  from  another  Federal 
source.  Costs  must  be  allocated  to  the 
Federal  share  and  matching  share 
provided  by  the  applicant  Applicant's 
matching  costs  are  to  be  divided  into 
cash  and  in-kind  contributions.  A 
standard  budget  form  (ED-357  NO;  Rev. 
3-dO]  is  available  from  the  offices  listed 
in  section  E.  A  separate  budget  must  be 
submitted  for  each  project  within  an 
application.  For  multi-year  projects, 
funds  will  be  provided  as  sp>ecified  tasks 
are  completed.  Therefore,  an  applicant 
submitting  a  multi-year  project  must 
submit  two  budgets — one  covering  total 
project  costs  (including  individual 
outyear  costs)  and  one  covering  the 
initial  funding  request  for  the  project 
The  initial  funding  request  should  cover 
funds  required  during  the  first  12-month 
period.  NMFS  will  not  consider  fees  or 
profits  as  allowable  costs  for  grantees. 
To  support  its  budget  the  applicant  must 
describe  briefly  the  basis  for  estimating 
the  value  of  the  matching  funds  derived 
from  in-kind  contributions.  Costs  for  the 
following  categones  must  be  detailed  in 
the  budget 

(1)  Personnel,  (a)  Identify  salaries  by 
position  and  percentage  of  time  of  each 
individual  dedicated  to  the  project 

(b)  Fringe  benefits.  Indicate  benefits 
associated  with  personnel  working  on 
the  project. 

(2)  Consultants  and  contract  services. 
Identify  all  consultant  and/or 
contractual  service  costs  by  specific 
task  in  relation  to  the  project. 

(3)  Travel  and  transportation,  (a) 
Identify  major  travel  and  transportation 
costs,  number  of  people  traveling  and 
purpose  of  travel. 

(b)  Itemize  costs,  including 
approximate  air  fare,  per  diem  rates, 
and/or  any  additional  fees  associated 
with  the  trip,  such  as  conference  fees, 
registration  fees,  etc. 

(4)  Equipment,  space  or  rental  costs. 
(a)  Identify  equipment  purchases  or 
rental  costs  with  the  intended  use. 
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(b)  Identify  space  rental  costs  with 
speciric  uses. 

(5)  Other  costs,  (a)  Consumable  office 
supplies.  Include  Cust  for  pens,  paper, 
typewriter  ribbons,  etc. 

(b)  Postage  and  shipping.  Include 
postage  for  correspondence,  material 
produced  under  grant  as  well  as  air 
freight,  truck  or  rail  shipping  of  bulk 
materials  to  be  used  in  conferences  and 
workshops. 

(c)  Printing  costs.  Include  costs 
associated  with  producing  materials  in 
conjunction  with  the  project. 

(d)  Final  audit.  Include  costs  of  having 
a  special  audit  of  the  project  performed. 
This  cost  should  not  be  included  if  an 
organizational  audit  will  be  used  in 
place  of  a  special  audit  for  the  project. 

(e)  Telephone  and  telegraph.  Identify 
estimated  calls  and  monthly  hills. 

(fl  Utilities.  Identify  costs  of  utilities 
and  percentage  of  use  in  conjunction 
with  performance  of  project. 

(g)  Additional  costs.  Indicate  any 
additional  costs  associated  with  the 
project  which  are  allowable  under  OMB 
circulars  A-12Z  A-87  and  A-21. 

4.  Project  consolidation.  Applicants 
may  submit  two  or  more  projects  under 
one  proposal  but  must  identify  project 
costs,  including  administrative  costs, 
separately  for  each  individual  project. 
As  a  result,  the  amount  of 
administrative  funds  provided  will  be 
based  on  the  actual  number  of  projects 
funded. 

5.  Supporting  documentation.  This 
section  should  include  any  required 
documents  and  any  additional 
information  necessary  or  useful  to  the 
description  of  the  project.  The  amount  of 
information  given  in  this  section  will 
depend  on  the  type  of  project  proposed. 
The  applicant  should  present  any 
information  which  would  emphasize  the 
value  of  the  project  in  terms  of  the 
significance  of  the  problems  addressed. 
Without  such  information,  the  merits  of 
the  project  may  not  be  fully  understood, 
or  the  value  of  the  project  to  fisheries 
development  may  be  underestimated. 
The  absence  of  adeqiiate  supporting 
documentation  may  cause  reviewers  to 
question  assertions  made  in  describing 
the  project  and  may  result  in  a  lower 
ranking  of  the  project.  Reviewers  will 
not  necessarily  examine  all  material 
provided  as  supporting  documentation 
except  where  sufficient  detail  is  lacking 
in  the  project  description  to  properly 
evaluate  the  project.  Therefore, 
information  presented  in  this  section 
should  be  clearly  referenced  in  the 
project  description,  where  appropriate. 

E.  Application  Submission  and  Deadline 

1.  Deadline.  The  NMFS  will  accept 
applications  for  funding  under  this 


program  between  [insert  date  of 
publication]  and  [insert  dale  60  days 
from  date  of  publication).  An 
application  will  be  accepted  if  the 
application  is  received  by  any  of  the 
offices  listed  below  on  or  before  August 
3. 1987. 

2.  Submission  of  applications  to 
NMFS  reviewing  officers.  Applicants 
must  submit  one  signed  original  and  two 
(2)  copies  of  the  complete  application. 
Applications  are  not  to  be  bound  in  any 
manner. 

a.  Applications  relating  to  a  specific 
fishery  or  a  particular  region  should  be 
submitted  to  the  appropriate  NMFS 
Regional  Office  as  specified  below: 
Northeast  Region  (Maine. 
Massachusetts.  Rhode  Island. 
Connecticut,  Vermont,  New  Hampshire, 
New  York,  New  Jersey,  Pennsylvania. 
Delaware,  Maryland.  Virginia,  West 
Virginia.  Ohio,  Indiana,  Illinois, 
Wisconsin.  Michigan,  Minnesota): 
Regional  Director,  National  Marine 
Fisheries  Service,  P.O.  Box  1109, 
Gloucester,  MA  01930,  Telephone  No: 
(617)  281-3600. 

Southeast  Region  (North  Carolina, 
South  Carolina,  Georgia,  Florida, 
Alabama,  Mississippi,  Louisiana,  Texas, 
New  Mexico,  Oklahoma,  Arkansas, 
Tennessee,  Kentucky,  Missouri.  Kansas, 
Nebraska.  Iowa,  Puerto  Rico,  Virgin 
Islands):  Regional  Director.  National 
Marine  Fisheries  Service.  Duval  Dldg., 
9450  Koger  Blvd.,  St.  Petersburg,  Florida 
33702.  Telephone  No:  (813)  893-314Z 

Southwest  Region  (California,  Hawaii, 
Nevada.  Arizona.  American  Samoa, 
Guam,  Trust  Territory  of  Pacific  islands, 
Northern  Mariana  Islands):  Regional 
Director,  National  Marine  Fishenfs 
Service,  300  South  Ferry  Street, 
Terminal  Island,  CA  90731,  Telephone 
No:  (213)  548-2575. 

Northwest  Region  (Washington, 
Oregon,  Idaho.  Montana.  Wyoming. 
Utah.  Colorado,  North  Dakota,  South 
Dakota):  Regional  Director.  National 
Marine  Fisheries  Service.  Bin  C15700, 
7600  Sand  Point  Way,  NE.,  Seattle, 
Washington  98115,  Telephone  No:  (206) 
527-6150. 

Alaska  Region  (Alaska):  Regional 
Director,  National  Marine  Fisheries 
Service,  P.O.  Box  1668,  709  West  Ninth 
Street,  [uneau,  AK  99802.  Telephone  No: 
(907)  586-7221. 

b.  Applications  addressing  national 
priorities  should  be  sent  to:  Director. 
Office  of  Utilization  Research.  National 
Marine  Fisheries  Service. 1825 
Connecticut  Avenue,  NW.,  Washington. 
DC  20235,  Telephone:  (202)  673-5497. 

c.  Questions  of  an  administrative 
nature  should  be  referred  to  the  offices 
listed  below: 


Northeast:  NOAA  RAS/EC32,  Eastern 
Administrative  Support  Center.  253 
Monticelio  Avenue.  Norfolk.  Virginia 
23510  Telephone:  (804)  441-8646 

Southeast:  NOAA/RAS/CC31,  Central 
Administrative  Support  Center, 
Federal  Bldg.  Room  1758.  601  East  12th 
Street,  Kansas  City.  Missouri  64106, 
Telephone;  (816)  374-7267 

Northwest/Southwest/Alaska:  NOAA 
RAS/WC33.  Western  Administrative 
Support  Center.  BIN  C1570O,  7600 
Sandpoint  Way.  NE.  Seattle, 
Washington  98115,  Telephone:  (206) 
526-6036 

Washington:  NOAA  RAS/DC33, 
National  Capital  Administrative 
Support  Center.  NBOCl  Room  106. 
11420  Rockville  Pike,  Rockville. 
Maryland  20852.  Telephone:  (301)  443- 
8574 

IV.  Review  Process  and  Criteria 

A.  Evaluation  and  Ranking  of  Proposed 
Projects 

For  applications  meeting  the 
requirements  of  this  solicitation.  NMFS 
will  determine  which  office  should 
evaluate  the  proposed  work.  This  will 
normally  be  the  office  where  the 
application  is  filed. 

1.  Consultation  with  interested 
parties.  The  NMFS  will  evaluate  the 
project(s)  contained  in  the  application  in 
consultation  with  representatives  from 
other  Federal  Government  agencies  with 
programs  affecting  the  U.S.  fishing 
industry,  members  of  the  fishing 
industry,  and  other  fisheries  interests,  as 
necessary.  The  regional  and  Washington 
Offices  of  NMFS  will  make  project 
descriptions  available  in  the  following 
manner 

a.  Public  review  and  comment 
Regional  applications  may  be  inspected 
at  the  office  to  which  they  are 
submitted  All  applications  will  be 
available  for  inspection  at  the  NMFS 
Office  of  Industry  Services.  1825 
Connecticut  Avenue  NW..  Room  1025, 
Washington.  DC  from  August  10. 1987,  tc 
August  19, 1987.  Written  comments  will 
be  accepted  at  a  regional  or  the 
Washington  office  until  August  19.  1987. 

b.  Consultation  with  members  of  the 
fishing  industry.  The  NMFS  shall,  at  its 
discretion,  request  comments  from 
members  of  the  fishing  industry  who 
have  knowledge  in  the  subject  matter  of 
a  project  or  who  would  be  affected  by  a 
project.  i- 

c.  Consultation  with  Government 
agencies.  Applications  will  be  reviewed 
in  consultation  with  NMFS  Research 
Centers  and  Utilization  l-aboratories, 
RASC  Grants/Contracts  Offices  and.  as 
appropriate.  Department  of  Commerce 


and  other  Federal  agencies.  The 
Regional  Fishery  Management  Councils 
may  be  asked  to  review  projects  and 
advise  of  any  real  or  potential  conflicts 
with  Council  activities. 

2.  Technical  evaluation.  The  NMFS.  in 
consultation  with  appropriate  private 
and  public  sector  authorities,  will 
conduct  a  technical  evaluation  of  each 
project.  If  an  application  contains  two  or 
more  projects,  the  NMFS  will  evaluate 
the  projects  separately.  All  comments 
submitted  to  the  NMFS  will  be  taken 
into  consideration  in  the  technical 
evaluation  of  projects.  The  NMFS  will 
give  projects  point  scores  based  on  the 
following  evaluation  criteria: 

a.  Problem  description  and  project 
conceptual  approach  toward  resolution. 
Evaluated  will  be  both  the  applicant's 
comprehension  of  the  problem(s)  and 
the  overall  concept  proposed  to  resolve 
the  problem(s).  (20  points). 

b.  Soundness  of  project  design/ 
technical  approach.  Evaluated  will  be 
whether  or  not  the  applicant  provided 
sufficient  information  to  technically 
evaluate  the  project  and,  if  so,  the 
strengths  and/or  weaknesses  of  the 
technical  design  proposed  for  problem 
resolution.  (25  points). 

c.  Project  management  and 
experience  and  qualifications  of 
personnel.  Evaluated  will  be  the 
organization  and  management  of  the 
project,  the  project's  personnel  in  terms 
of  related  experience,  qualifications, 
and  extent  of  cooperation  with  the 
fishing  industry  and  government 
throughout  the  various  phases  of  the 
project.  (15  points). 

d.  Project  monitoring  and  evaluation. 
Evaluated  will  be  the  effectiveness  of 
the  applicant's  proposed  methods  to 
track  project  progress  and  evaluate  the 
final  accomplishments  of  the  project  in 
terms  of  its  original  goals  and  objectives 
and  contribution  to  fisheries 
development.  (20  points). 

e.  Project  costs.  Evaluated  will  be  the 
justification  and  allocation  of  the  budget 
in  terms  of  the  work  to  be  performed. 
Taken  into  account  will  be 
unreasonably  high  or  low  project  costs, 
as  well  as  funds  requested  from  S-K 
which  should  more  appropriately  be 
provided  by  the  applicant.  (20  points). 

3.  Formal  industry  review.  After  the 
technical  evaluation,  each  reviewing 
office  will  solicit  comments  from  the 
fishing  industry,  consumer 
representatives,  and  others,  as 
appropriate,  to  rank  the  projects  filed 
with  the  office.  This  review  may  be 
carried  out  by  correspondence  or 
involve  formal  meetings  of  industry 
representatives.  Considered  In  the 
review,  along  with  the  technical 
evaluation,  will  be  the  significance  of 
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the  problem  addressed  in  the  project. . 
The  reviewers  will  rank  each  project  in 
terms  of  importance  or  need  for  funding, 
and  provide  recommendations  on  the 
level  of  funding  NMFS  should  award  to 
each  project  and  the  merits  and  benefits 
of  funding  each  project. 

B.  Funding  A  wards 

After  projects  have  been  evaluated, 
the  reviewing  offices  will  develop 
recommendations  for  project  funding. 
They  will  submit  the  recommendations 
to  the  Assistant  Administrator  for 
Fisheries,  who  will  determine  the 
number  of  projects  to  be  funded  based 
on  the  recommendations  provided, 
consistency  of  projects  with  the 
identified  fisheries  objectives,  and  the 
amount  of  funds  available  for  the 
program. 

The  exact  amount  of  funds  awarded 
to  a  project  will  be  determined  in  pre- 
award  negotiations  between  the 
applicant  and  NOAA/NMFS  program 
and  grants  management  representatives. 
The  Department  of  Commerce  (DOC) 
will  review  all  recommended  projects 
and  funding  before  final  authority  is 
given  to  proceed  on  the  project.  The 
funding  instrument  will  be  determined 
by  RASC  Grants  Officers.  Projects  may 
not  be  initiated  in  expectation  of 
Federal  funding  until  a  notice  of  award 
document  is  received. 

V,  Administrative  Requirements 

A.  Obligations  of  the  Applicant. 

An  Applicant  must: 

1.  Meet  all  application  requirements 
and  provide  all  information  necessary 
for  the  evaluation  of  the  project. 

2.  Be  available,  upon  request,  in 
person  or  by  designated  representative, 
to  respond  to  questions  during  the 
review  and  evaluation  of  the  project(s). 

3.  If  a  project  is  awarded,  manage  the 
day-to-day  operations  of  the  project,  be 
responsible  for  the  performance  of  all 
activities  for  which  funds  are  granted, 
and  be  responsible  for  the  satisfaction 
of  all  administrative  and  managerial 
conditions  imposed  by  the  award. 

4.  If  a  project  is  awarded,  keep 
records  sufficient  to  document  any  costs 
incurred  under  the  award,  and  allow 
access  to  records  for  audit  and 
examination  by  the  Secretary,  the 
Comptroller  of  the  United  States,  or 
their  authorized  representatives.  The 
NMFS  may  provide  a  proportionate 
share  of  funds  as  part  of  the  financial 
award  to  pay  for  an  audit. 

5.  If  a  project  is  awarded,  submit 
quarterly  project  status  reports  on  the 
use  of  funds  and  progress  of  the  project 
to  NMFS  within  30  days  after  the  end  of 
each  calendar  quarter.  These  reports 


win  be  submitted  to  the  individual 
specified  as  the  Program  Officer  in  the 
funding  agreement.  The  content  of  these 
reports  will  include,  at  a  minimum,  a 
summary  of  progress  and  expenditures 
to  date,  including: 

a.  Description  of  tasks  scheduled  and 
accomplished; 

b.  Description  of  actual  and  scheduled 
expenditures; 

c.  Explanation  of  any  differences 
between  actual  and  scheduled  work  or 
expenditures;  and 

d.  Any  proposed  changes  in  plans  or 
redirection  of  resources  or  activities  and 
the  reason  therefor. 

6.  If  a  project  is  awarded,  submit  an 
original  and  two  copies  of  a  final  report 
within  90  days  after  completion  of  each 
project  to  the  NMFS  Program  Officer. 
The  final  report  must  describe  the 
project  and  include  an  evaluation  of  the 
work  performed  and  the  results  and 
benefits  in  sufficient  detail  to  enable 
NMFS  to  assess  the  success  of  the 
completed  project.  The  content  of  the 
evaluation  should  include,  at  a 
minimum; 

a.  Description  of  the  original  project 
goals  and  objectives,  and  the  context  in 
which  the  project  was  to  benefit  the 
fishing  industry.  This  description  should 
address  the  following  questions: 

(1)  What  were  the  original  project 
goals  and  objectives? 

(2)  To  what  extent  were  goals 
measurable  or  quantifiable? 

(3)  Were  modifications  made  to 
project  goals  and  objectives  and,  if  so, 
what  was  the  cause  for  the 
modifications? 

(4)  Where  the  goals  and  objectives 
attained?  How?  If  not,  why? 

b.  Description  of  the  specific 
accomplishments  (information,  products, 
or  services)  of  the  project  and  the 
relationship  of  these  to  the  project's 
goals  and  objectives. 

(1)  List  the  specific  information, 
products,  or  services  produced  by  the 
project. 

(2)  Describe  the  relationship  of  the 
products  and  services  to  the  original 
project  goals  and  objectives. 

(3)  Describe  the  extent  to  which  the 
products  or  services  meet  the  need  of 
the  fishing  industry. 

(4)  Describe  the  value  of  the  products 
or  services  by  themselves  or  in  concert 
with  other  activities. 

c  Description  of  how  the  project 
benefited  the  fishing  industry.  This 
description  should  address  the  following 
questions; 

(1)  To  what  extent  did  the  industry 
have  access  to  the  products  or  services 
produced  by  the  project? 
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(2)  To  what  extent  have  the  fishing 
industry  and  associated  infrastructure 
(universities,  financial  institutions,  etc.) 
used  the  projecfs  products  or  services 
lo  satisfy  a  need  or  lessen  business  or 
other  risks? 

(3)  To  what  extent  are  the  pro|ecfs 
results  likely  to  be  used  by  the  industry 
in  the  future? 

(4)  To  what  extent  are  project  results 
likely  to  be  used  by  others  in  the  future 
to  provide  benefits  to  the  fishing 
industry? 

d.  Description  of  the  specific  economic 
or  other  benefits  the  fishing  industry 
received  as  a  result  of  its  use  of  the 
products  or  services  of  the  project  or  as 
a  result  of  others  using  the  products  or 
services.  This  description  should 
address  the  following  questions: 

(1)  Are  clear  eroiiomir  benefits 
demonstrable? 

(a)  If  economic  benefits  are 
demonstrable,  how?  (e.g.  Increased 
landings,  production,  sale  and/or  value 
of  fishery  products,  increased  exports, 
greater  vessel  or  «enr  efficiency,  etc.) 

(b)  If  not,  why?  (Were  the  results  too 
intangible?  A  function  of  greater  elapsed 
time  interval?  Other?) 

2.  Nature  of  benefits: 

(a)  What  were  the  benefits  of  the 
projects? 

(b)  Are  benefits  one-time  or 
continuing? 

(c)  To  what  extent  are  benefits 
measurable  vs.  intangible? 

(d)  Are  benefits  direct  or  indirect? 

(e)  Are  the  benefits  the  result  of  a 
"negative"  finding? 

e.  Description  of  the  actual  need  for 
Federal  assistance  m  the  project. 

7.  If  a  project  is  funded  by  grant  or 
cooperative  agreement   an  appi)  ant 
must  comply  with  applicable  Otiice  of 
Management  and  Budget  (QMB) 
Circulars,  and  Treasury  Circulars. 
Copies  are  available  from  the  RASC 
Offices  listed  above. 

8.  In  order  for  NMFS  to  assist  the 
grantee  in  disseminating  information. 


the  grantee  is  requested  to  submit  three 
copies  of  all  publications  (in  addition  to 
the  Final  Report  m  6  above)  printed 
with  grant  funds  to  the  Office  of 
Industry  Services,  NMI-'S.  Washing' >"'■ 
DC  20235. 

9.  Any  state  agency  submitting  an 
application  for  funding  is  required  to 
complete  item  22  of  Standard  Form  424 
regarding  clearance  by  the  State  Point 
Of  Contact  (SPOC)  estdtihshed  ds  a 
result  of  Executive  Order  12372. 

B.  Obligations  of  the  National  Marine 
Fisheries  Service 

The  NMFS  will: 

1.  Provide  all  form.s  and  explanatory 
information  necessary  for  the  proper 
submission  of  applications  for  fisheries 
development  and  utilization  projects. 

2.  Provide  advice,  through  the  NMP'S 
Office  servicing  the  applicant's  area,  to 
inform  applicants  of  NMFS  fisheries 
development  policies  and  goals. 
Interested  applicants  are  encouraged  to 
contact  the  NMFS  Washington  or 
Regional  Offices  for  clarification  or 
explanation  of  any  information 
appearing  in  this  notice. 

3.  Monitor  all  projects  after  award  to 
ascertain  their  effectiveness  in 
achieving  project  objectives  and  in 
producing  measurable  results.  Actual 
accomplishments  of  a  project  will  be 
compared  with  stated  objectives. 

4.  Maintain  a  maihng  hst  for  the 
annual  S-K  solicitaUona.  Upon  request, 
interested  persons  will  be  placed  on  the 
mailing  list  to  receive  the  FY  88 
soUcitation  at  the  time  it  is  published  in 
the  Federal  Register. 

C.  RASC  Grants  Off icer  Responsibility 

The  RASC  Grants  Officer  is 
responsible  for  the  administrative 
processing  of  NOAA  Federal  assistance 
awards.  Questions  from  the  recipient  of 
an  administrative  nature  will  be  referred 
to  the  Grants  Officer.  The  official  grant 
file  will  be  maintained  by  the  Grants 
Officer  who  will  ensure  that  OMB,  UOC, 
and  NOAA  policies  are  met 


D.  Legal  Requirements 

The  applicant  will  be  required  to 
satisfy  the  requirements  of  applicable 
Federii!  Stfile  and  local  laws. 

VI.  Classification 

NOAA  reviewed  this  notice  in 
accordance  with  Elxecutive  Order  12291. 
This  notice  is  not  ■'major    because  it  is 
not  likely  to  result  in.  (1)  An  annual 
effect  on  the  economy  of  $100  million  or 
more;  (2)  a  major  increase  m  costs  or 
prices  for  consumers,  individual 
industries.  Federal.  State,  or  local 
government  agencies,  or  geographic 
regions;  or  (3)  significant  adverse  effe(  ts 
on  competition,  employment. 
investment,  productivity  innov<ition,  or 
on  the  ability  of  United  States  bwsed 
enterprises  to  comp«''e  with  foreixn 
based  enterprises  in  domestic  or  export 
markets.  Prior  notice  and  an  opportunity 
for  public  comment  are  not  required  by 
the  AdmiiustrativR  Procedure  Act  or  any 
other  law  for  this  notice  concerr.in^; 
grants,  benefits  and  contracts. 
Therefore,  a  regulatory  fiexibility 
analysis  is  not  required  for  pur^uises  of 
the  Regulatory  Flexibility  Act. 

Information  collection  requirements 
contained  in  this  notice  have  been 
approved  by  the  Office  of  ManaRement 
and  Budget  under  the  provisions  of  the 
Paperwork  Reduction  Act  and  have 
been  assigned  OMB  «OB4ft-ni35. 

This  notice  of  availability  of  financial 
assistance  for  fisheries  researtii  and 
development  projects  will  also  appear  in 
the  Commerce  Business  Daily. 
(Federal  Domestic  Assistance  CataloRue  No. 
11.427  Fisheries  Development  and  Uiiiization 
Research  and  Denumslration  C.ranli  and 
Cooperative  Agreements) 

Dated  May  29.  1967. 
Cannmt ).  Blondin. 

Acting  Director,  Office  of  Trade  and  Industry 
Services. 
[PR  Doc.  87-12587  Filed  8-2-«7;  8:45  am) 
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DEPARTMENT  OF  JUSTICE 

Office  of  Juvenile  Justice  and 
Delinquency  Prevention 

Program  Announcement.  Families  of 
Missing  Children,  Psycfiological 
Consequences  and  Promising 
Interventions 

AGENCY:  Office  of  Juvenile  Justice  and 
Dtlinquency  Prevention.  Justice. 

action:  Notice  of  re-issuance  of  the 
solicitation  for  applications  to  conduct  a 
research  program  on  the  psychological 
consequences  of  missing  and  sexually 
exploited  children.    

SUIMMARY:  The  Office  of  Juvenile  Justice 

iiid  Delinquency  Prevention  (OJJDP). 
pursuant  to  section  406(a)(4)  (A)  and  (B) 
of  the  Missing  Children's  Assistance 
Act.  Title  IV  of  the  Juvenile  Justice  and 
Delinquency  Prevention  Act  of  1974,  as 
amended,  announces  a  new  OJJDP 
initiative  entitled.  "Families  of  Missing 
Children:  Psychological  Consequences 
and  Promising  Interventions."  The 
primary  goal  of  this  research  is  to 
increase  our  knowledge  of  and  develop 
effective  treatment  alternatives  for  the 
psychological  consequences  of  families 
with  missing  and  sexually  exploited 
children. 

OJJDP's  National  Institute  for  Juvenile 
Justice  and  Delinquency  Prevention 
(NIJJDP)  invites  public  agencies  and 
nonprofit  private  organizations,  or 
combinations  thereof,  to  submit 
competitive  grant  applications  to  design 
and  conduct  a  study  of  the  psychological 
consequences  of  families  with  missing 
and  sexually  exploited  children.  One 
research  agency  will  be  selected  to 
conduct  the  study  at  three  to  five  sites. 
Each  site  must  have  an  established  and 
fully  operational  missing  children's 
program. 

It  is  anticipated  that  this  initiative  will 
entail  three  years  of  funding  and 
program  activity  at  a  total  cost  of 
$1,250,000.  Up  to  $250,000  has  been 
allocated  for  the  first  year  of  the 
initiative.  Only  one  project  will  be 
funded. 

The  deadline  for  receipt  of 
applications  is  June  30, 1987. 

This  solicitation  is  being  re-issued 
because  none  of  the  proposals  received 
in  response  to  the  announcement  issued 
August  8. 1986  met  the  requirements  of 
the  solicitation. 

FOR  FURTHER  INFORMATION  CONTACT 

Catherine  P.  Sanders,  Research  and 
Program  Development  Division.  NIJJDP, 
6.13  Indiana  Avenue.  NW..  Room  782. 
Washington.  DC,  20531.  Telephone  (202) 
724-5929. 


SUPPLEMENTARY  INFORMATION: 

Request  for  Proposals — Families  of 
Missing  Children:  Psythnlogical 
Consequences  and  Promising 
Interventions 

I.  Introduction  and  Background 

II.  Program  Coal  and  Objectivei 

III.  Research  Strategy 

IV.  Major  Responsibilities  of  the  Successful 

Applicant 

V.  Eligibility  Requirements 

VI.  Dollar  Amount  and  Duration 

VII.  Minimum  Program  Application 
Requirements 

VIII.  Selection  Procedures  and  Crlleria 

IX.  Procedures  and  Deadline  for  Submisaion 

of  Applications 

X.  Civil  Rights  Compliance 

XI.  Footnotes 

/.  Introduction  and  Background 

This  solicitation  to  conduct  research 
on  families  with  missing  children  is 
issued  by  the  Research  and  Program 
Development  Division  (R&PDD)  of  the 
Office  of  Juvenile  Justice  and 
Delinquency  Prevention  (OJJDP).  The 
solicitation  addresses  the  Missing 
Children's  Assistance  Act  which 
authorizes  the  OJJDP  to  "make  grants  to 
and  enter  into  contracts  with  public 
agencies  or  nonprofit  private 
organizations,  or  combinations  thereof 
for  research,  demonstration  projects,  or 
service  programs  designed  to  increase 
knowledge  of  and  develop  effective 
treatment  pertaining  to  the 
psychological  consequences  of  (1)  The 
abduction  of  a  child,  both  during  the 
period  of  disappearance  and  after  the 
child  IS  recovered,  and  (2)  the  sexual 
exploitation  of  a  missing  child."  (Title 
IV,  Section  406(a)(4)(A)  and  (B)). 

Pursuant  to  section  403(1)(A)  and  (B) 
of  the  Missing  Children  Assistance  Act, 
the  term  "missing  child  "  means  any 
individual  less  than  18  years  of  age 
whose  whereabouts  are  unknown  to 
such  individuals'  legal  custodian  if  (1) 
The  circumstances  surrounding  such 
individual's  disappearances  indicate 
that  such  individual  may  possibly  have 
been  removed  by  another  from  control 
of  such  individual's  legal  custodian 
without  such  custodian's  consent:  or  (2) 
the  circumstances  of  the  case  strongly 
indicate  that  such  individual  is  likely  to 
be  abused  or  sexually  exploited. 

The  Office  of  Juvenile  Justice  and 
Delinquency  Prevention  hereby  invites 
applicants  for  a  program  of  research  on 
Families  of  Missing  Children: 
Psychological  Consequences  and 
Promising  Interventions.  To  understand 
the  program's  goal,  objectives,  and 
strategy,  it  is  necessary  to  examine  the 
scope  of  the  problem. 


Concern  for  the  number  of  reported 
cases  of  missing  children,  (e.g.,  family 
abductions,  nonfamily  abductions, 
runaways  and  throwaways).  has  raised 
the  public's  demand  for  increased 
knowledge  and  development  of  effective 
treatment  for  the  adverse  psychological 
consequences  of  abduction  and  sexual 
exploitation.  The  subject  is  a  complex 
one  to  address  because  very  little 
empirical  research  has  been  conducted 
In  the  area.  Even  where  data  are 
available,  the  task  of  interpretation  is 
difficult  given  the  multiple  levels  of 
victimization  and  differences  according 
to  age  and  sex  of  the  missing  and 
sexually  exploited  child.  Reviews  of  the 
literature  on  this  topic  suggest  that 
missing,  sexually  exploited  children  and 
their  families  can  be  psychologically 
scarred  and  suffer  emotional  distress  for 
life. 

A  variety  of  issues  needs  to  be 
studied  to  determine  how  the  experience 
of  missing  children  affects,  over  time, 
the  lives  of  victimized  children  and  their 
families.  These  issues  range  from  the 
time  of  first  report  of  missing  and  to 
whom  reported:  to  the  types  and  amount 
of  support/treatment  services  that  are 
available  to  families  of  missing  children; 
to  the  kinds  of  long-term  follow-up 
services  available:  to  the  kinds  of 
psychological  and  physical  care 
available  to  families  of  recovered  and 
non-recovered  children.  Limited 
docuBrtentation  is  currently  available 
regarding  the  actual  operations  of  local 
missing  children's  programs  and  their 
delivery  of  promising  interventions. 

A  significant  percentage  of  missing 
children  are  missing  as  a  result  of  family 
or  parental  abductions,  commonly 
called  "snatchings  "  '  The  motivation 
behind  child  snatching  may  range  from  a 
genuine  concern  for  the  child,  to  revenge 
directed  against  the  legal  guardian. 
However,  the  child  is  almost  always  the 
victim.  These  children  may  be  used  as 
psychological  weapons  against  the 
custodial  parent  or  relative. 

Little  is  known  about  the  specific 
psychological  effects  of  sexual  abuse  in 
conjunction  with  a  parental  kidnapping. 
Data  are  available  on  the  effects  of 
parental  kidnapping  itself  but  the  data 
make  no  special  reference  to  the 
situation  of  sexually  abused,  kidnapped 
children.  It  is  believed  that  not  many  of 
these  children  are  sexually  abused.  It 
sexual  abuse  did  occur,  we  would 
expect  these  children  to  experience 
many  of  the  same  effects  as  other  sexual 
abuse  victims  with  the  added  burden  of 
coping  with  the  impact  of  parental 
abduction.*  Agopian.  in  a  1984  study, 
provided  data  on  the  effects  of  parental 
kidnapping  by  itself  Common 


reactions  among  all  victims  were  fear, 
worrying  and  agony.  Reactions  among 
the  children  depended  on  the  age  of  the 
child,  the  length  of  abduction,  and  the 
treatment  experienced  while 
suppressed.  Short-term  abductees 
experienced  nightmares,  fear  of 
strangers  and  fear  of  a  second 
abduction.  Long-term  abductees  tended 
to  develop  an  affection  for  and 
identification  with  the  abducting  parent. 
Other  symptom  included  secrecy, 
frequent  lying,  and  difficulty  interacting 
with  other  children.  Younger  children 
experience  a  particular  difficulty  after 
their  abductions  because  many  do  not 
remember  the  custodial  parent  upon 
return.*  More  research  is  needed  with 
larger  samples  to  reveal  other 
similarities  and  dissimilarities  in 
reactions  to  this  form  of  abduction,  and 
to  identify  responses  that  can  alleviate 
these  symptoms. 

The  group  of  missing  children  who  are 
the  object  of  the  most  public  concern  are 
those  abducted  by  nonfamily  persons  or 
strangers.  Virtually  nothing  is  known 
about  the  impact  of  sexual  exploitation 
among  stranger  abducted  children.  It  is 
assumed  by  the  public  and  by  many 
authorities  that  stranger  abductions 
occur  pnmarily  for  purposes  of  sexual 
abuse: '  or  are  committed  by 
emotionally  disturbed  individuals, 
pedophiles,  serial  murderers,  or  those 
who  want  to  sell  abducted  children  on 
the  black  market.'  However,  these 
assumptions  have  not  been  empirically 
substantiated. 

In  a  series  of  research  products,  Terr' 
chronicled  the  short-  and  long-term 
effects  of  stranger  abductions  on  a  group 
of  school  aged  kidnapped  victims.  Terr's 
research,  which  was  conducted  over  a 
four-year  period,  uncovered  symptoms 
characteristic  of  a  post  traumatic  stress 
syndrome.  The  trauma  experienced  by 
these  children  was  purely  psychological 
with  no  concomitant  serious  physical 
injury  to  the  children.  All  children 
showed  some  post  traumatic  stress  with 
many  symptoms  still  present  four  years 
after  the  kidnapping.  From  this  research, 
it  would  seem  that  stranger  abduction 
alone  produces  long-lasting  effects  on  its 
victims.  Children  sexually  abused 
during  such  abductions  undoubtedly 
suffer  these  kinds  of  effects  as  well. 

Perhaps  the  kind  of  situation 
experienced  by  sexually  exploited, 
stranger  abducted  children  is  best 
approximated  by  the  experience  of 
children  involved  in  exlrafamilial  sex 
rings.  Few  investigations  have  focused 
on  the  impact  of  involvement  in  sex 
rings  and  pornography  on  children. 
Burgess  et  al..  (1948)*  in  a  study  of  62 
child  and  adolescent  victims  involved  in 


sex  rings  and  pornography,  reported  the 
children  displayed  the  same  symptoms 
of  post  traumatic  stress  response.  These 
responses  included  reexperiencii;(g  the 
event  through  intrusive  thoughts  4nd 
flashbacks;  diminished  responsiveness 
to  others  and  the  environment;  lack  of 
trust  in  f)eople;  withdrawal,  acting  out. 
periods  of  autonomic  arousal,  especially 
hyperalertness;  and  internal  tension 
such  as  somatic  complaints,  bed-wetting 
and  general  malaise. 

Research  needs  to  be  done  to 
determine  whether  sexual  abuse  was 
part  of  the  motivation  for  the  abduction, 
whether  any  sexual  acts  were  carried 
out  in  the  course  of  the  abduction,  and 
the  psychological  effects  of  different 
abduction  experiences. 

The  bulk  of  research  attention  in  the 
area  of  sexual  exploitation  and  missing 
children  has  been  on  the  runaway  youth. 
Throwaway/push-out  children  have 
typically  been  seen  as  a  sub-type  of 
runaway  children  and  will  be  treated  as 
such  for  the  purpose  of  this  study. 
Findings  from  previous  research  indicate 
that  runaways  suffer  numerous  harms 
while  away  from  home  including 
prostitution,  involvement  in 
pornography,  coersive  sexual  abuse, 
robbery,  burglary,  drug  use  and  general 
victimization  such  as  assault.  Of  these, 
prostitution  is  the  main  type  of  sexual 
exploitation  involving  to  runaways.* 

BrovkTie  and  Finkelhor, '"  in  a  1985 
review  article  chronicled  the  short  and 
long-term  effects  of  female  child  sexual 
victimization.  According  to  these 
authors,  initial  effects  included  fear, 
anxiety,  depression,  anger,  hostility, 
aggression  and  sexually  inappropriate 
behavior.  Long-term  effects  included 
depression  and  self-destructive 
behavior,  anxiety,  feelings  of  isolation 
and  stigma,  poor  self  esteem,  difficulty 
in  trusting  others,  a  tendency  toward 
revictimization.  substance  abuse  and 
sexual  maladjustment.  The  Brown  and 
Finkelhor  profile  of  the  more  seriously 
victimized  female  is  almost  synonymous 
with  the  profile  of  the  juvenile  female 
prostitute.  Without  much  specific 
knowledge,  we  can  only  speculate  on 
how  these  traumatic  events  impact,  over 
time,  the  subsequent  lives  of  ninaway 
children. 

The  U.S.  Congress  took  important 
steps  to  address  this  problem  by  passing 
the  Missing  Children  Act  in  1982  (Pub.  L 
97-292.  96  Stat.  1259.  28  U.S.C.  1  note. 
534)  and,  in  1984,  the  Missing  Children's 
Assistance  Act,  Title  IV  of  the  Juvenile 
Justice  and  Delinquency  Prevention  Act 
of  1974,  as  amended.  In  June  1984,  the 
National  Center  for  Missing  and 
Exploited  Children  (NCMEC)  was     .•  -     ' 
established  as  part  of  the  Federal 


government's  commitment  to  the  issue 
of  missing  children.  The  NCMEC  serves 
as  a  clearinghouse  of  information  and 
assistance  concerning  missing  children 
and  the  criminal  and  sexual  exploitation 
of  children. 

To  further  support  the  Federal 
government's  role  in  addressing  the 
Missing  Children  issue,  the  Attorney 
General  appointed  nine  members  to  a 
statutory  Advisory  Board  on  missing 
children.  One  of  the  purposes  of  the 
Board  is  to  clarify  the  issue  of  missing 
and  exploited  children  and  recommend 
concrete  action  to  alleviate  the 
associated  problems.  This  research 
program  is  specifically  designed  to 
inform  and  implement  the  Advisory 
Board's  recommendations. 

//.  Program  Goal  and  Objectives 

A.  Program  Goal 

To  increase  our  knowledge  of  and 
develop  effective  treatment  altemativea 
pertaining  to  the  psychological 
consequences  for  the  parents,  the 
missing  child,  and  for  other  siblings 
during  the  period  of  disappearance  and 
after  the  child  is  recovered;  including 
the  consequences  of  any  abuse  or  sexual 
exploitation  a  missmg  child  may  have 
experienced. 

B.  Major  Objectives 

1.  To  describe  the  dynamics  and 
psychological  consequences  of 
abduction  of  a  child  for  both  the  family 
and  the  child. 

2.  To  determine  high  risk  factors  for 
sexual  exploitation  among  missing 
children. 

3.  To  determine  what  factors  in  the 
missing  experience  seem  to  make  a 
difference  in  terms  of  amehorating 
short-  and  long-term  consequences. 

4.  To  identify  and  document  promising 
treatment  alternatives  for  families  of 
missing  children. 

///.  Research  Strategy 

The  target  population  for  this  research 
includes  all  categories  of  missing 
children,  which  encompass  parental 
abductions,  stranger  abductions, 
runaways,  and  throwaways/pushouts. 
The  research  program  is  designed  to 
identify  effective  treatment  strategies 
for  ameliorating  the  adverse 
psychological  consequences  of 
abduction  and  sexual  exploitation. 

One  award  will  be  made  to  a  research 
agency  to  conduct  the  study  at  three  to 
five  sites.  Applicant  organizations  will 
apply  directly  for  the  grant  award  and 
may  choose  to  provide  limited  support 
through  contracts  to  the-sites  to  cover 
on-site  costs  critical  for  conducting  the 
research.  This  would  include  costs  for 


UM  I 


20976 


Federal  Register  /  Vol.  52.  No.  106  /  Wednesday.  )une  3.  1967  /  Notices 


Federal  Register  /  Vol.  52.  No.  106  /  Wednesday.  June  3.  1987  /  Notices 


20977 


the  research  psychologist,  training  and 
travel  for  key  Field  staff  and  volunteers, 
and  other  costs  associated  with  data 
collection.  No  funds  are  to  be  used  to 
supplement  existing  services. 

Each  participating  site  must  be  an 
operational  missing  children's  program 
(List  of  Missing  Children's  Programs 
available  upon  request)  which  has 
instituted  a  sufPicient  case  flow,  a 
referral  mechanism,  and  intervention 
services.  Sufficient  caseflow  should  be 
defined  in  terms  of  the  proposed 
research  questions,  and  should 
determine,  in  part,  the  analysis  plan. 
The  program  will  require  a  collaborative 
effort  at  each  site  between  the 
researcher  and  the  missing  children's 
program.  The  researcher,  in  conjunction 
with  the  sites,  must  document  that  the 
program  has  established  continuing 
contact  with  clients  so  that  the 
psychological  consequences  can  be 
assessed  throughout  the  missing  child 
experience. 

The  applicant  must  secure 
cooperation  and  provide  written 
verification  from  the  program  sites  that 
each  is  willing  and  ready  to  participate 
in  the  study    There  are  no  restrictions  on 
missing  children's  programs  agreeing  to 
collaborate  with  more  than  one  resean^h 
organization  during  this  application 
process,  as  only  one  applicant  will  be 
selected  to  conduct  this  study.  Because 
a  principal  focus  of  this  research 
initiative  is  to  provide  for  intensive 
assessment  of  parental  and  nonfamily 
abductions  it  is  necessary  to  carefully 
select  study  sites  which  operate  in 
jurisdictions  with  sufficient  prevalence 
of  this  phenomenon  to  answer  the 
research  questions. 

Each  site  must  employ  a  full  time 
research  psychologist  with 
psychometric,  counseling,  and  crisis 
intervention  siiills  to  assess  the 
psychological  characteristics  of  the 
families  at  various  stages.  The 
psychologist  must  assist  the  research 
organization  in  developing  and  refining 
the  research  design  and  data  collection 
instruments,  sensitizing  the  design  to 
Individual  sites,  and  documenting  the 
services  provided  to  the  study  sample. 
The  research  psychologists  would  also 
train  and  supervise  those  program  staff/ 
volunteers  involved  in  data  collection. 
These  planning  activities  should  take 
place  during  the  first  six  to  nine  months 
of  the  study. 

Data  collection  should  begin  with  the 
first  contact  made  by  the  parents/ 
guardians  to  the  center.  At  this  point, 
the  police  may  have  already  been 
contacted,  and  the  initial  search  for  the 
child  may  have  begun.  The  missing 
children's  program  immediately  begins 
to  assist  the  parents  with  whatever 


services  are  needed  at  this  time.  These 
might  include:  notification  of  proper 
authorities  and  the  national,  state  and 
local  missing  children's  networks; 
assistance  with  media/public  service 
announcements;  assistance  with  law 
enforcement  interviews;  and 
development  of  a  strategy  for  reducing 
stress  to  the  family.  Retrospective  data 
from  the  pre-missing  period  should  also 
be  collected  during  this  period.  This 
inquiry  should  focus  on  both  positive 
and  negative  family  experiences  prior  to 
the  child  becoming  missing 

During  the  period  of  nonrecovery.  the 
study  should  document  the  level  and 
nature  of  psychological  services 
provided  to  both  parents  and  siblings 
and  the  manner  in  which  the  services 
were  provided.  During  the  period  when 
the  child  is  recovered,  data  should  be 
gathered  on  the  mental  health  and 
medical  services  provided  to  the  family. 
For  those  recovered  children  who  must 
enter  the  judicial  system,  data  should  be 
gathered  on  the  program  s  services  to 
lessen  the  continued  stress  to  the  child 
and  family. 

Throughout  the  course  of  program 
contacts,  the  research  psychologists  and 
trained  slaff/volunteers  will  document 
the  various  interventions  and  assess 
psychological  consequences  for  the 
child  and  family.  The  researcher  should 
attempt  to  adopt  a  core  set  of  measures 
across  sites  to  allow  for  comparisons 
and  the  development  of  a  larger 
aggregate  data  base.  Issues  that  might 
be  examined  include: 

1.  What  did  the  child  experience  while 
missing?  In  the  case  of  abduction,  how 
did  the  abductor  successfully 
manipulate  the  child's  continued 
separation  from  his/her  family?  Was  the 
child  abused  or  sexually  exploited? 

2.  What  are  the  psychological 
consequences  for  the  abducted  child, 
and  how  do  they  affect  the  child's 
ability  to  return  home  to  his/her  family? 

3.  How  does  the  recovered  child  and 
family  cope  with  judicial  system 
Involvement,  and  reintegration  into  the 
school,  church  and  community? 

4.  What  capabilities  does  a  family 
need  to  cope  with  a  long-term  missing 
child,  the  recovery  of  a  missing  child, 
the  determination  of  death,  nonrecovery 
of  the  child,  or  the  disclosure  of  the 
sexual  exploitation? 

5.  Axe  there  specific  support  services 
needed  by  the  family  at  critical  stages 
during  the  time  the  child  is  missing  and 
after  recovery? 

6.  What  are  the  psychological 
consequences  of  those  children  and 
families  who  receive  varying  levels  and 
types  of  intervention? 

7.  Were  family  life  stress  indicators 
(e.g..  alcohol  or  drug  abuse. 


unemployment,  separation  or  divorce) 
present,  and  did  these  increase  the 
child's  vulnerability  for  becoming 
missing? 

Given  the  sensitive  and  traumatic 
nature  of  the  problem  being 
investigated,  the  study  population 
should  have  access  to  appropriate 
services.  Therefore,  the  primary  sample 
should  be  exclusively  comprised  of 
those  families  who  make  contact  with  or 
are  referred  to  the  missing  children's 
program.  (It  is  recognized  that  families 
of  known  pushouts  and  throwaways  are 
less  likely  to  contact  a  center  for  help). 
Applicants  are  encouraged  to  explore 
the  possibility  of  establishing 
appropriate  comparison  or  control 
groups  to  define  more  clearly  the 
psychological  consequences  and 
treatment  needs  of  the  missing  children 
and  their  families. 

IV.  Major  Responsibilities  of  the 
Successful  Applicant 

The  research  organization  in 
conjunction  with  the  targeted  sites 
selected  to  conduct  this  research  project 
will  be  responsible  for  all  aspects  of  the 
project  design,  implementation,  and 
product  development. 

A.  Activities  and  Functions — Year  I 

The  initial  award  will  support  the  first 
year  of  project  activities.  There  will 
include  the  following: 

1.  Conduct  of  planning  activities. 

2.  Completion  of  a  refined  and 
detailed  research  design. 

3.  Development  of  a  comprehensive 
workplan  for  the  implementation  of 
refined  design. 

4.  Selection  of  or  development  and 
pretesting  of  data  collection 
instruments. 

5.  Ensuring  full  access  to  all  study 
data  sources. 

6.  Development  of  a  detailed  plan  for 
confidentiality  of  data. 

7.  Initiation  of  study  sample  and 
production  of  baseline  data  on  client 
characteristics  and  services  provided. 

8.  Documentation  of  each  center's 
services  for  the  purpose  of  constructing 
client-based  instruments. 

9.  Provision  of  technical  assistance 
and  training  for  data  collection. 

B.  Activities  and  Functions — Year  II 

1.  Continue  implementation  of  the 
research  design. 

Z.  Preliminary  analysis  of  data  and 
provision  of  feedback  to  program  sites. 

3  Ongoing  assessment  of  the  validity 
and  reliability  of  measurement 
techniques  and  instruments. 


4.  Communication  of  findings  through 
the  production  of  interim  reports  and 
issue  papers. 

5.  Coordination  and  data  sharing 
among  sites  involved  in  the  program. 

C.  Activities  and  Functions — Year  III 

1.  Follow-up  data  collection  on 
psychological  impact  of  the  total 
experience. 

2.  Conduct  of  data  analysis  and 
interpretation  of  results. 

3.  Continued  coorciination  and  data 
sharing  among  sites  involved  in  this 
program. 

4.  Communication  of  findings  through 
the  production  of  issues  papers  (e.g., 
policies  and  practices  necessary  for 
future  researc.h  and  program 
development),  final  reports,  technical 
assistance  and  training  manuals. 
Emphasis  should  be  placed  on 
developing  products  suitable  for 
widespread  publication  and 
dissemination. 

The  researcher  should  plan  to  produce 
documents  which  clearly  convey 
significant  findings  and  practical 
applications  for  policymakers, 
practitioners,  and  other  researchers 
throughout  the  study  period. 

V.  Eligibility  Requirements 

Eligible  applicants  include  public  or 
private  nonprofit  research  organizations 
or  combinations  thereof  The  applicant 
must  have  prior  experience  in  the 
design,  conduct  and  implementation  of 
research,  and  in  the  development, 
maintenance  and  analysis  of  data  bases 
involving  assessment  of  psychological 
functioning. 

Applicants  may  choose  to  submit  joint 
proposals  with  other  eligible 
organizations  as  long  as  one 
organization  is  designated  in  the 
application  as  the  primary  applicant  and 
any  co-applicants  are  designated  as 
such.  The  applicant  and  any  co- 
applicants  must  have  the  management 
and  financial  capability  to  effectively 
implement  a  project  of  this  size  and 
scope.  Applicants  who  fail  to 
demonstrate  that  they  have  the 
capability  to  manage  this  program  will 
be  ineligible  for  funding  consideration. 

VI.  Dollar  Amount  and  Duration 

Up  to  $250,000  has  been  allocated  for 
the  initial  12-month  award  to  one 
organization  competitively  selected 
under  this  initiative.  It  is  anticipated 
that  this  initiative  will  entail  three  years 
of  research  activities  (i.e.,  a  three  year 
project  period).  The  initial  award  will 
provide  support  for  year  1  activities.  Up 
to  $500,000  will  be  allocated  for  each  of 
the  second  and  third  12-month  budget 
periods. 


Funding  of  each  noncompeting 
continuation  grant,  i.e.,  each  of  the  two 
additional  12  month  budget  periods, 
within  the  approved  three  year  project 
period  may  be  withheld  for  justifiable 
reasons.  They  include:  (1)  There  is  no 
continued  need  for  further  research;  (2) 
the  grantee  is  delinquent  in  submitting 
required  reports;  (3)  adequate  grantor 
agency  funds  are  not  available  to 
support  the  project;  (4)  the  grantee  has 
failed  to  show  satisfactory  progress  in 
achieving  the  objectives  of  the  project  or 
otherwise  failed  to  meet  the  terms  and 
conditions  of  the  award;  (5]  a  grantee's 
management  practices  have  failed  to 
provide  adequate  stewardship  of  grantor 
agency  funds;  (6)  outstanding  audit 
exceptions  have  not  been  cleared;  and 
(7)  any  other  reason  which  would 
indicate  that  continued  funding  would 
not  be  in  the  best  interests  of  the 
Government. 

VII.  Minimum  Program  Application 
Requirements 

All  applicants  must  submit  a 
completed  Application  for  Federal 
Assistance  (Standard  Form  424). 
including  a  program  narrative,  a 
detailed  budget  and  a  budget  narrative. 
The  program  narrative  shall  not  exceed 
75  doubled-spaced  pages  in  length. 

In  submitting  joint  applications,  the     .^ 
relationships  among  the  parties  must  be 
set  forth  in  the  application.  As  a  general 
rule,  research  organizations  which 
describe  their  working  relationship  in 
the  development  of  products  and  the 
delivery  of  services  as  primarily 
cooperative  or  collaborative  in  nature 
will  be  considered  as  co-applicants. 
Those  research  organizations  which  are 
primarily  procuring  services  or  products 
from  another  organization  would  not  be 
considered  as  co-applicants.  In  the 
event  of  a  co-applicant  submission,  one 
co-applicant  must  be  designated  as  the 
payee  to  receive  and  disburse  project 
funds  and  be  responsible  for  the 
supervision  and  coordination  of  the 
activities  of  the  other  co-applicant. 
Under  this  arrangement  each 
organization  would  agree  to  be  jointly 
and  severally  responsible  for  all  project 
funds  and  services.  Each  co-applicant 
must  sign  the  SF-424  and  indicate  their 
acceptance  of  the  conditions  of  joint  and 
several  responsibility  with  the  other  co- 
applicant. 

In  addition  to  the  requirements 
specified  in  the  instructions  for 
preparation  of  Standard  Form  424,  the 
following  information  must  be  included 
in  the  application: 

A.  A  review  of  the  literature  relevant 
to  the  psychological  consequences  of 
missing  and  sexually  exploited  children. 
Discuss  promising  approaches  for 


improvement  of  national  policies  and 
practices. 

B.  A  problem  statement  which  clearly 
documents  the  nature  and  extent  of  the 
problems  of  families  with  missing  and 
exploited  children  in  the  selected 
jurisdictions.  Provide  a  bnef  description 
of  the  ser\ice8  and  treatment 
alternatives  provided  by  each  program. 

1.  Identify  the  critena  utilized  in  the 
selection  of  study  sites  and  provide  data 
to  justify  those  selections.  Discuss  each 
program's  readiness  and  willingness  to 
participate  in  the  study. 

2  Discuss  the  current  process  for 
providing  services  and  treatment  for  the 
adverse  psychological  consequences  of 
abduction  and  sexual  exploitation  in 
each  of  the  targeted  sites. 

3  Provide  statistics  regarding  actual 
number  of  cases  handled  annually  by 
each  missing  children's  program.  Specify 
the  number  of  cases  utilizing  the 
following  categories:  family  abductions, 
nonfamily  abductions,  runaways,  and 
sexually  abused. 

C.  A  succinct  statement  of  your 
understanding  of  the  goal  and  objectives 
of  the  program  of  research  on  Families 
of  Missing  Children:  Psychological 
Consequences  and  Promising 
Interventions. 

D.  A  complete  discussion  of  the 
proposed  research  design  and 
methodology  including: 

1.  Delineation  of  the  theoretical 
framework  developed  to  specifically 
guide  the  identification  and  assessment 
of  problems  among  the  programs'  client 
populations. 

2.  Presentation  of  your  specific  study's 
goals  and  objectives. 

3.  Description  of  the  key  research 
questions  to  be  investigated. 

4.  Description  of  the  proposed  sample. 
Include  a  discussion  of  the  expected 
refusal  and  attrition  rates,  and 
justification  that  the  proposed  sample 
size  is  adequate  for  the  research 
questions  to  be  addressed.  Provide  a 
discussion  of  plans  to  establish  and 
maintain  contact  with  the  subjects  so 
that  the  psychological  consequences  can 
be  assessed  throughout  the  missing  child 
experience.  Consider  the  feasibihty  of 
establishing  appropriate  comparison/ 
control  groups. 

5.  Description  of  key  variables  to  be 
assessed,  and  the  plans  for  development 
and  pretesting  of  instruments. 

6.  Discussion  of  plans  for  data 
collection  and  statistical  analysis. 

7.  Specification  of  data  sources  and 
inclusion  of  letters  from  cognizant 
agencies  verifying  data  access. 

8.  A  Pnvacy  Certificate  describing 
procedures  to  be  followed  to  assure 
confidentiality  of  data  in  accordance 
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with  funding  agency  regulHtions,  copies 
of  which  are  available  upon  request. 

9.  Written  verification  from  authorized 
ofTicials.  of  all  parties  involved  in  this 
program  (e.g.,  missing  children's 
program,  protective  service,  law 
enforcement),  of  their  commitment  to 
collaborate  in  the  research  program 
planning,  and  implementation.  The 
missing  children's  program  should  verify 
that  they  understand  the  type  of  data 
they  will  be  asked  to  provide. 

E.  A  detailed  workpian  for  Year  I 
activities  which  includes  identification 
of  major  milestones,  designation  of 
organizational  responsibilities,  and  a 
schedule  for  completion  of  tasks  and 
products.  The  nature  and  utility  of 
products  should  be  discussed.  Also 
include  a  preliminary  workpian  for 
completion  of  Year  II  and  Year  III 
activities. 

F.  A  description  of  the  project 
management  structure  which  includes 
proposed  staffing  plans,  brief  position 
descriptions  which  delineate  roles  and 
responsibilities,  description  of  relevant 
staff  experience  and  expertise,  and 
ri'sumes  of  key  project  staff  (include  as 
an  appendix  to  the  application).  The 
project  director  must  devote  a  minimum 
of  fifty  percent  (50%)  of  his/her  time  to 
this  effort. 

G.  An  organizational  capability 
statement  which  describes  relevant 
organizational  experience  and 
demonstrates  that  the  applicant  has  the 
substantive  and  financial  capability  to 
effectively  administer  the  research 
project. 

H.  A  detailed  budget  for  Year  I 
program  activities.  The  budget  should 
also  include  funds  for  a  three  person 
advisory  board  to  meet  twice  for  two 
days  during  the  first  year. 

I.  An  estimated  budget  of  annual  costs 
for  conducting  Year  II  and  111  activities 
through  the  conclusion  of  the  project 
period. 

J.  If  it  is  determined  to  be  necessary 
for  the  research  organization  to  provide 
financial  support  from  the  grant  award 
to  another  organization  to  cover  costs 
critical  for  research  program 
implementation,  the  application  must 
include:  A  statement  of  work  for  the 
proposed  contract:  and  the  procedures 
to  be  followed  for  competitive  selection 
or  a  justification  for  noncompetitive 
award  for  these  support  services  where 
a  single  contractor  has  the  capability  to 
provide  specified  services. 

K.  The  applicant  and  collaborating 
missing  children's  centers  must  indicate 
a  willingness  to  host  an  on-site  visit  by 
0||DP  staff  and/or  Peer  Review  Panel 
members  to  venfy  information  provided 
in  this  application. 


VIIl.  Selection  Procedures  and  Criteria 

All  applications  received  in  response 
to  this  solicitation  will  be  reviewed  in 
terms  of  their  potential  contribution  to 
the  state-of  the-art,  the  rigor  and 
feasibility  of  the  research  design,  and 
their  innovativeness  in  responding  to 
key  issues  in  the  implementation  of  the 
study.  Applications  will  be  evaluated  by 
an  external  peer  review  panel  according 
to  the  OjJDP  Competition  and  Peer 
Review  Policy.  28  CFR  Part  34.  Subpart 
B.  Site  visits  may  be  conducted  by  peer 
review  panelists  and/or  OJIUP  staff  to 
verify  information  provided  by  the 
applicant  ranked  as  best  qualified  for 
further  consideration. 

Specifically,  applications  wUI  be  rated 
according  to  the  following  criteria  and 
weights: 

A.  The  problem  to  be  addressed  is 
clearly  stated  including  evidence  of 
knowledge  of  related  literature  and 
justification  for  site  selection  (refer 

to  section  VII  A,  B) 15 

B.  An  understanding  of  the  goal  and 
objectives  of  this  re9eBrt;h  program 
Is  clearly  articulated,  including  an 
assessment  of  the  degrt?e  to  which 
the  proposed  project  would  further 
these  objectives  (refer  to  section  VU 

C.  D.  2) 10 

C.  The  research  design  and  methodol- 
ogy is  sound  and  contains  program 
elements  directly  linked  to  the 
achievement  of  project  objectives 
(refer  to  section  VII  D) 35 

D.  The  workpian  is  adequate,  clear 
and  feasible  and  will  support  the 
development  of  useful  products 
(refer  to  section  VU  E) 10 

P..  The  project  management  structure 
IS  adequate  to  successfully  conduct 
the  project  (refer  to  section  VII  F) 15 

F.  Organizational  capability  is  demon- 
strated at  a  level  sufficient  to  suc- 
cessfully support   the  project  (refer 

to  section  VII  G) 5 

G.  Budget  costs  are  reasonable,  com- 
plete and  appropriate  in  comparison 
to  the  activities  proposed  to  be  un- 
dertaken (refer  to  section  VU.  H.  L 

I) "      10 


The  application  receiving  the  highest 
total  score  on  the  above  criteria  will  be 
recommended  for  funding  consideration 
to  the  Administrator.  0|IDP.  In  addition 
to  the  scores  based  upon  the  above 
weighted  criteria,  the  final  selection 
process  will  also  include  consideration 
of  diversity  of  the  study  population  and 
sensitivity  to  measurement  issues  to  be 
studied.  Peer  review  recommendations, 
in  conjunction  with  the  results  of 
internal  review  and  any  necessary 
supplementary  reviews,  will  assist  the 
Administrator's  consideration  of 
competing  applications  and  selection  of 
the  application  for  funding.  The  final 


award  decision  will  be  made  by  the 
OjjDP  Administrator.  Pursuant  to 
section  406(b)  and  (c).  in  considering 
grant  applications  under  this  title,  the 
Administrator  shall  give  priority  to 
applicants  who  have  demonstrated  or 
demonstrate  ability  in:  Locating  missing 
children  or  locating  and  reuniting 
missing  children  with  their  legal 
custodians:  providing  other  services  to 
missing  children  or  their  families:  or 
conducting  research  relating  to  missing 
children:  and  which  utilize  volunteer 
assistance  in  providing  services  to 
missing  children  and  their  families.  The 
Administrtor  shall  give  first  priority  to 
applicants  qualifying  with  demonstrated 
ability  in  locating  and  reuniting  children 
with  their  legal  custodians  and 
providing  other  services  to  missing 
children  or  their  families. 

Furthermore,  in  order  to  receive 
assistance  under  this  title  for  a  fiscal 
year,  applicants  shall  give  assurance 
that  they  will  expend,  to  the  greatest 
extent  practicable,  for  such  fiscal  year 
an  amount  of  funds  (without  regard  to 
any  funds  received  under  any  Federal 
law)  that  is  not  less  than  the  amount  of 
funds  they  received  in  the  preceding 
fiscal  year  from  State,  local,  and  private 
sources. 

IX.  Procedures  and  Deadlines  for 
Submission  of  Applications 

A.  Applicants  must  submit  the  original 
signed  application  and  three  copies  to 
N1)IDP/0|)DP.  The  necessary  forms  for 
applications  (Standard  Form  424J  will  be 
provided  upon  request. 

B.  The  deadline  for  receipt  of 
applications  is  June  30.  1987.  All 
applications  must  be  postmarked  by  the 
U.S.  Postal  Service  or  hand  delivered  on 
or  before  |une  30. 1987.  Hand  delivered 
applications  must  be  taken  to  the 
NIJJDP/OIIDP  between  the  hours  of  800 
a  m.  and  5  00  p  m.  except  Saturdays. 
Sundays  or  Federal  holidays. 

C.  The  mailing  address  for  all 
correspondence  (eg.,  applications, 
requests  for  forms)  related  to  this 
program  announcement  is  as  follows: 
Catherine  P.  Sanders.  NIJIDP/OJIDP, 
U.S.  Department  of  [ustice.  633  Indiana 
Avenue.  NW.,  Room  782.  Washington, 
DC  20531. 

X.  Civil  Rights  Compliance 

A  All  recipients  of  OHDP  assistance 
must  comply  with  the  non- 
discrimination requirements  of  the 
Juvenile  justice  and  Delinquency 
Prevention  Act  of  1974  as  amended; 
Title  VI  of  the  Civil  Rights  Act  of  1964: 
Section  504  of  the  Rehabilitation  Act  of 
1973  as  amended:  Title  IX  of  the 
F.ducation  Amendments  of  1972;  the  Age 
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Discrimination  Act  of  1975;  and  the 
Department  of  Justice  Non- 
Discrimination  Regulations  (28  CFR  Part 
32.  Subparis,  C,  D,  E,  and  G). 

B.  In  the  event  a  Federal  or  State  court 
or  Federal  or  State  administrative 
agency  makes  a  finding  of 
discrimination  after  a  due  process 
hearing  on  the  grounds  of  race,  color, 
religion,  national  origin  or  sex  against  a 
recipient  of  funds,  the  recipient  will 
forward  a  copy  of  the  finding  to  the 
Office  of  Civil  Rights  Compliance  (CRC) 
of  the  Office  of  Justice  Programs. 

C.  Applicants  shall  maintain  such 
records  and  submit  to  the  OJJDP  upon 
request,  timely,  complete  and  accurate 
data  establishing  the  fact  that  no  person 
or  persons  will  be  or  have  been  denied 
or  prohibited  from  participation  in, 
benefits  of,  denied  or  prohibited  from 
obtaining  employment  in  connection 
with  any  program  activity  funded  in 
whole  or  in  part  with  funds  made 
available  under  this  program  because  of 
their  race,  national  origin,  sex,  religion, 
handicap  or  age.  In  the  case  of  any 
program  under  which  a  primary 
recipient  of  Federal  funds  extends 
financial  assistance  to  any  other 
recipient  or  contracts  with  any  other 
personjs)  or  group(sJ  such  other 


recipient,  per8on(s)  or  group(s]  shall  also 
submit  such  compliance  reports  to  the 
primary  recipient  as  may  be  necessary 
to  enable  the  primary  recipient  to  assure 
its  civil  rights  compliance  obligations 
under  any  grant  award. 
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Verne  L  Speirs, 

Acting  Administrator,  Office  of  Juvenile 
Justice  and  Delinquency  Prevention. 
[FR  Doc.  87-12592  Piled  6-2-87;  8,45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

UCFRPart  121 

(Docket  No  25289;  NPRM  87-51 

Mandatory  Reporting  for  Emergency 
Evacuation  System*  and  Components 

AOENCV:  Federal  Aviation 

Administration  (FAA).  DOT. 

action:  Notice  of  Proposed  Rulemaking 

(NPRM). 

summary:  This  notice  proposes  to 
amend  the  mechanical  reliabiUty 
reporting  requirement  contained  in  Part 
121  of  the  Federal  Aviation  Regulations 
to  require  certificate  holders  to  report 
each  failure,  malfunction,  or  defect  of 
emergency  evacuation  systems  and 
components.  This  action  is  necessary  to 
collect,  record,  analyze,  and  disseminate 
data  concerning  those  failures, 
malfunctions,  or  defects  that  occur 
during  training,  testing,  or  actual 
emergency  conditions  to  improve  the 
levels  of  emergency  evacuation  system 
reliability  and  safety. 
date:  Comments  must  be  received  on  or 
before  August  3. 1987. 
ADDRESS:  Comments  on  the  proposal  are 
to  he  m.irked  "Docket  No.  25289"  and 
mailed  in  duplicate  to:  Federal  Aviation 
Administration.  Office  of  the  Chief 
Counsel,  Attn:  Rules  Docket  (AGC-204). 
Docket  No.  25289.  800  Independence 
Avenue.  SW..  Washington.  DC  20591. 
Comments  may  be  inspected  at  Room 
916  on  weekdays,  except  Federal 
holidays,  between  8:30  a.m.  and  5  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
(.(Mrnc  R.  lohiiHiin.  Projet:!  Development 
Branch  (AP'S-StK)),  Office  of  Flight 
Standards,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW..  Washington.  DC  20591. 
Telephone  (202)  267-3798. 

SUPPLEMENTARV  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  this  rulemaking  by 
submitting  written  data,  views,  or 
arguments  and  by  commenting  on  the 
possible  environmental,  energy,  or 
economic  impact  of  this  proposal.  The 
comments  should  carry  the  regulatory 
docket  or  notice  number  and  be 
submitted  in  duplicate  to  the  address 
above.  All  comments  received  as  well  as 
a  report  summarizing  any  substantive 
public  contact  with  Federal  Aviation 
Administration  (FAA)  personnel  on  this 
rulemaking  will  be  Tiled  in  the  docket. 
The  docket  is  available  for  public 


inspection  both  before  and  after  the 
closing  date  for  making  comments. 

Before  taking  any  final  action  on  the 
proposal,  the  Administrator  will 
consider  any  comments  made  on  or 
before  the  closing  dale  for  comments. 
The  proposal  may  be  changed  in  light  of 
comments  received.  The  FAA  will 
acknowledge  receipt  of  a  ctimment  if  the 
commenter  submits  with  the  comment  a 
self-addressed,  stamped  postcard  on 
which  the  following  statement  is  made 
"Comment  to  Docket  No.  25289  "  When 
the  comment  is  received,  the  postcard 
will  be  dated,  time  stamped,  and 
returned  to  the  commenter. 

Availability  of  NPRM 

Any  person  may  obtain  a  r.(ipy  of  this 
notice  of  proposed  rulemaking  (NPK.M) 
by  submitting  a  request  t()  the  Federal 
Aviation  Administration.  Office  of 
Public  Affairs,  Attn:  Public  Inquiry 
Center,  APA-230.  800  Independence 
Avenue.  SW..  Washington.  DC  20591.  or 
by  calling  (202)  267-3484.  Requests 
should  be  identified  by  the  docket 
number  of  this  proposed  rule  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  proposed  rules  should  also 
request  a  copy  of  Advisory  Circular  No 
11-2A.  Notice  of  Proposed  Rulemaking 
Distribution  System,  which  descrilK-s 
the  application  procedure. 

Background 

Section  121.703(a)  of  the  Federal 
Aviation  Regulations  (FAR)  requires 
each  certificHte  holder  to  report  the 
occurrence  or  detection  of  failures. 
malfunctions,  or  defects  in  16  specified 
categories.  Section  121.703(c)  requires 
the  certificate  holder  to  report  any  other 
failure,  malfunction  or  defect  in  an 
aircraft  that  occurs,  or  is  detected  at  any 
time  if.  in  its  opinion,  that  failure. 
malfunction  or  defect  has  endangered  or 
may  endanger  the  safe  operation  of  an 
aircraft  used  by  the  certificate  holder. 

The  ability  to  evacuate  an  airplane 
safely  and  quickly  during  an  emergency 
is  a  major  concern  to  the  FAA.  the 
aviation  industry,  and  the  puMia  As 
part  of  an  effort  to  collect  information 
about  and  address  these  concerns,  the 
FAA  sponsored  a  technical  conference 
in  Seattle.  Washington,  from  September 
3-6, 1985,  related  to  emergency 
evacuation  of  transport  category 
airplanes.  Discussions  covered  the 
number,  capacity,  distribution,  and 
marking  of  emergency  exits,  full-scale 
evacuation  demonstrations,  the  validity 
of  the  data  derived  from  full  scale 
evacuation  tests  versus  that  data 
obtained  from  analysis,  and  the  cirteria 
to  be  used  to  decide  when  the  analysis 
method  would  be  acceptable  in  lieu  of  « 
full-scale  demonstration.  The 


discussions  also  covered  escape  slides 
and  the  design  standards  and 
certification  testing  requirements  for 
these  slides,  slide  maintenance  failure 
reporting  and  other  related  topics. 
Working  groups  were  established  to 
review  and  discuss  existing  regulations 
in  Parts  25  and  121  of  the  FAR  and 
reciimnuTid  rejjulatory  and 
nonregulatory  changes. 

Dunng  the  conference,  a 
rt'presentalive  from  a  leading 
manufacturer  stated  that  its  testing  of 
transport  category  airplane  cabin 
evacuation  slides  resulted  in  a  90 
percent  success  rate.  Airline  pilots, 
cabin  crewmembers.  and  maintenance 
personnel  presented  a  different  view, 
refemng  to  the  general  unreliability  of 
evacuation  slides. 

Several  comments  were  made  about 
the  lack  of.  or  inadequate,  reporting  of 
failures,  malfunctions,  and  defects  of 
emergency  evacuation  systems  and 
components  (such  as  evacuation  slides, 
gas  bottles,  cables,  doors  indicators, 
motors,  clips,  girth  bar  attachments, 
etc.).  Discussion  focused  on  the  present 
Service  Difficulty  Report  System,  the 
collection  and  disposition  of  those 
reports,  the  malfunctions  and  defects 
that  are  not  presently  reported,  and 
potential  solutions  to  the  problems 
discussed. 

Members  of  groups  representing  flight 
attendants,  the  National  Transportation 
Safety  Board,  and  the  National 
Transportation  Safety  Association 
staled  Iheir  concerns  that  failures, 
malfunctions,  or  defects  of  evacuation 
systems  or  components  are  not  being 
reporied  to  the  FAA.  thus  creating  a 
vacuum  of  knowledge. 

The  process  by  which  failures, 
malfunctions,  or  defects  are  presently 
reported  was  criticized  for  excluding  a 
large  number  of  events  such  as  the 
inadvertent  deployment  of  evacuation 
slides  during  cabin  safety 
demonstrations  or  maintenance  checks 
and  overhauls.  Representatives  from  the 
FAA  and  other  organizations  expressed 
concern  that  regulatory  authorities  were 
unaware  of  emergency  evacuation 
system  incidents  taking  place  in  the 
field  and  that  some  of  this  information 
may  be  significant  to  safety. 

There  has  also  been  legislative 
concern  regarding  the  safe  evacuation  of 
aircraft.  A  congressional  hearing  on  this 
matter  was  held  by  the  Subcommittee 
on  Investigations  and  Oversight  of  the 
Mouse  Committee  on  Public  Works  and 
Tr/insportalion  on  |une  24  to  26,  1985. 
The  Mechanical  Reliability  Reports 
(MRK  8)  and  Service  Difficulty  Reports 
(SOR's)  are  utilized  by  the  FAA 
primarily  as  a  maintpnance  and 


continured  airworthiness  swrveillance 
tool  and  published  in  the  Aviabon 
Standards  Service  Difficulty  Report 
Summary  by  FAA's  AviatkMi  Standards 
National  Field  Office  at  Oklahoma  City. 
Oklahoma.  This  summary  consists  of  air 
carrier  MMR's  and  is  available  to  FAA 
personnel,  industry  affiliates,  and  others 
with  a  need  for  access  to  the 
information.  This  information  provides 
the  FAA  with  reliability  and 
airworthiness  statistical  data  necessary 
for  planning.  directTng,  controlling,  and 
evaluating  certain  aircraft  products  such 
as  emergency  evacuation  systems  and 
components.  This  system  also  provides 
a  means  for  measuring  the  effectiveness 
of  the  self-evaluatioB  techniques  beinn 
employed  by  certain  segments  of  the 
civil  aviation  industry. 

DiscKMioD  of  the  Proposal 

Current  8  121.703(a)  wowW  be 
amended  to  require  each  certificate 
holder  to  report  all  failures, 
malfunctions,  or  defects  of  emergency 
evacuation  systems  or  components  that 
are  found  defective  or  which  fail  to 
perform  their  intended  function  during 
demonstrations,  testing,  or  actual 
emergency  situations. 

A  review  of  service  difficulty  records 
for  evacuation  slides  revealed  only  106 
reports  submitted  by  air  carriers 
between  January  1.  1980  and  November 
8, 1985.  Based  on  this  relatively  low 
number  of  reports,  it  appears  that 
certificate  holders  have  not  consistently 
reported  failures,  malfunctions  or 
defects  in  their  emergency  evacuation 
systems.  In  addition,  review  of  those 
reports  filed  reveals  that  there  is  no 
standardization  of  what  is  reported. 

This  proposal  would  amend 
S  121.703(a)  by  adding  a  new  paragraph 
(17)  to  specifically  require  certificate 
holders  to  report  the  occurrence  or 
detection  of  each  failure,  malfunction  or 
defect  of  its  aircrafts'  emergency 
evacuation  systems  and  components. 
This  proposal  would  clarify  what  to 
report  so  that  a  data  base  can  be 
established  that  will  provide  trend 
information.  Corrective  action  in  the 
form  of  redesign,  maintenance/ 
operational/procedural  changes, 
adjusted  inspection  intervals  and 
training  programs  would  be  the  results 
of  the  analysis  of  this  data  base.  The 
FAA  intends  to  enlarge  the  data  base  for 
reporting  and  make  it  available  to 
airlines  and  manufacturers. 

Regulatory  Evaluation 

This  regulatory  evaluation  examines 
the  benefit  and  cost  elements  of  a 
Notice  of  Proposed  Rulemaking  to 
establish  mandatory  reporting  for 
emergency  evacuation  systems  and 


components.  The  notice  proposes  to 
amend  Part  121  of  the  FAR,  to  require 
each  certificate  holder  to  report  all 
failures,  malfunctions  or  defects  of 
emergency  evacuation  systems  and 
components.  This  action  n  necessary  to 
collect,  record,  analyze,  and  disseminate 
data  concerning  those  failures, 
malfunctions,  or  drfects  that  occur 
during  training,  testing,  or  actual 
emergerKry  cofKjitions,  to  in>prove  the 
levels  of  reliability  and  safety.  At 
present,  air  carriers  and  airmen  report 
these  maffunctions  on  a  voluntary  basis. 
There  have  been  106  voluntary  reports 
between  1980  and  1985. 

The  proposed  amendment  was 
prompted  largely  as  a  result  of  concerns 
expressed  by  members  of  groups 
representing  flight  attendants,  the 
National  TransportatTon  Safety  Board, 
and  the  National  Transportation  Safety 
Association.  Members  of  these  groups 
stated  that  failures,  malfunclions,  or 
defects  of  evacuation  systems  and 
components  are  not  being  adequately 
reported  to  the  FAA. 

The  FAA  estimates  that  potential 
benefits  expected  to  accrue  from 
implementation  of  the  proposed  rule 
would  range  between  $2,600  and 
$131,000  annually  as  a  result  of 
enhanced  safety.  Such  safety 
enhancements  would  take  the  form  of 
reduced  likelihood  of  injuries  (minor  and 
serious)  and  fatalities  during  emergency 
evacuations  on  air  carriers,  primarily  as 
a  result  of  survivable  post-crash  ground 
fires  due  to  malfunctions  or  defects  in 
emergency  evacuation  equipment. 

The  FAA  estimated  that  the  total 
incremental  cost  of  compliance  expected 
to  accrue  from  implementation  of  the 
proposed  rule  would  range  between  $25 
and  $90  annually  (in  1985  dollars)  per 
operator.  This  cost  assessment  is  based 
on  information  received  from  personnel 
at  the  FAA's  Aviation  Standards 
National  Field  Offices  in  Oklahoma 
City,  Oklahoma,  and  is  the  estimated 
expense  for  additional  form  preparation 
and  record  keeping. 

On  balance,  the  FAA  estimates  that 
this  notice  would  be  cost-beneficial. 

The  regulatory  evaluation  that  has 
been  placed  in  the  docket  contains 
additional  details  relating  to  costs  and 
benefits. 

International  Trade  Impact  Statement 

The  proposed  rule  is  not  expected  to 
have  an  adverse  impact  on  the  trade 
opportunities  for  U.S.  firms  doing 
business  abroad  or  on  foreign  firms 
doing  business  in  the  United  States.  The 
rule  would  only  impact  scheduled 
operators  of  U.S. -registered  aircraft  such 
as  turbojet  and  turboprop  aircraft  who 
report  deficiencies  in  their  emergency 


evacuation  svstems  and  components  to 
the  FAA. 

Regulatory  Flexibility  Detenmnatioo 

The  FAA  has  determined  that  under 
the  criteria  of  the  Regulatory  Flexibility 
Act  of  1980.  the  proposed  rule  would  no< 
have  a  significant  economic  impvact  on  a 
substantial  number  of  small  entities.  AH 
of  the  small  entities  potentially 
impacted  by  the  rule  would  represent 
operators  of  scheduled  aircraft  for  hire, 
with  nine  or  less  aircraft  owned,  but  not 
necessarily  operated. 

Based  upon  a  comparison  of  the  upper 
range  of  the  total  annua!  incremental 
cost  of  comphance  ($90)  and  the 
annualized  threshold  of  significant 
impact  iSSl.OOO).  the  FAA  concludes  that 
a  substantia}  rmmber  of  anaQ  errtities 
would  not  be  sigruficaully  impacted  by 
the  proposed  rule. 

CooclusioD 

This  proposal,  if  adopted,  would 
enable  the  FAA  to  achieve  prompt  and 
appropriate  correction  of  conditions 
adversely  affecting  continued 
airworthiness  of  emergency  evacuation 
systems  and  components,  through  the 
collection  of  service  difficulty  reports, 
their  consolidation  and  collation  in  a 
common  data  bank,  analysis  of  that 
data,  and  the  rapid  dissemination  of 
trends,  problems,  and  alert  information 
to  the  appropriate  segments  of  the 
aviation  community  and  the  FAA. 

It  proposes  only  one  substantive 
change  which  would  provide  benefits 
with  negligible  costs  to  the  aviation 
public.  The  proposed  amendment  will 
provide  benefits  by  establishing 
mandatory  reporting  requirements  that 
will  enhance  the  reliability  of  the  data 
base  for  emergency  evacuation  systems 
and  components. 

Because  this  proposal,  if  adopted,  is 
not  likely  to  result  in  an  annual  effect  on 
the  economy  of  $100  million  or  more,  or 
a  major  increase  in  costs  for  consumers, 
industry,  or  Federal.  State,  or  local 
government  agencies,  it  has  been 
determined  that  it  is  not  a  major 
proposal  under  Executive  Order  12291. 
In  addition,  the  proposal,  if  adopted, 
would  have  little  or  no  impact  on  trade 
opportunities  for  U.S.  firms  doing 
business  overseas  or  for  foreign  firms 
doing  business  in  the  United  States.  The 
FAA  has  determined  that  this  action  is 
not  significant  under  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26, 
1979).  In  addition,  as  noted  above,  the 
FAA  certifies  that  under  the  criteria  of 
the  Regulatory  Flexibility  Act,  this 
proposed  regulation,  if  promulgated,  will 
not  have  a  significant  economic  impact 
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on  a  substantial  number  of  sm.dl 
entities. 

A  draft  r<'guhitor>  evaluation  of  the 
proposal,  including  a  Regulatory' 
Flexibility  determination  and  Trade 
Impact  assessment,  has  been  placed  in 
the  regulator>'  docket,  A  copy  may  be 
obtained  by  contacting  the  person 
identified  under  "FOR  FURTHER 
INFORMATION  CONTACT." 

Paperwork  Reduction  Act 

Information  collection  requirements  m 
§  121  703(a)  have  been  approved 
previously  by  the  Office  of  Management 
and  Fiudget  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  19M  (Pub 
L  96-511)  and  have  been  assigned  0MB 
control  number  2120-(.)(K)8 

Ust  of  Subjet;t8  in  14  CFR  Part  121 

Aviation  safety.  Safety.  Air  carrier. 
Air  transportation,  Airijlanes, 
Transportation,  Common  carriers. 
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The  Proposed  Rule 

Accordingly,  the  Federal  Aviation 
Administration  proposes  to  amend  Part 
121  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  121)  as  follows 

PART  1 2 1— CERTIFICATION  AND 
OPERATIONS;  DOMESTIC.  FLAQ.  AND 
SUPPLEMENTAL  AIR  CARRIERS  AND 
COMMERCIAL  OPERATORS  OF 
LARGE  AIRCRAFT 

1   The  authority  citation  for  Part  121  is 
revised  to  read  as  follov\s 

Authority:  49  U  S  C.  1354(h)    1:(.S5.  13!>6, 
1357,  1401,  14:1-14,30.  14''2.  1485   and  ISOi  49 
U.S.C.  106(gJ  (Revised.  Pub.  L  B7-449,  January 
12. 1983). 

2.  By  amending  {  121  703  by  removing 
the  word  "and"  at  the  end  of  paragraph 
(a)(15);  by  removing  the  period  at  the 

end  of  par.igrafih  lalllH)  and  inserting  "; 


and"  in  its  place;  and  by  adding  a  new 
paragraph  (a)(17)  to  read  as  follows 

§121.703     Mechanical  r»4labUlty  reporU 


117)  Emergency  evacuation  systems  or 
components  including  all  exit  doors. 
passenger  emergency  evacuation 
lighting  systems,  or  evacuation 
equipment  that  are  found  defective,  or 
that  fail  to  perform  the  intended 
functions  during  an  actual  emergency  or 
dunng  training,  testing,  maintenance, 
demonstrations,  or  inadvertent 
deployments. 

Issued  in  WashiiiKi"".  DC,  on  May  22. 1987. 
William  T  Brwnnan. 
Acting  Director  of  Flight  Standards. 
[VR  Doc.  87-12520  Filed  6-2-87;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Service     -. 

42CFRPart57 

Heattti  Professions  Student  Loan 
Program 

agency:  Public  Health  Service.  HHS. 
ACTION:  Final  regulations. 

summary:  This  rule  revises  existing 

regulations  governing  the  Health 
iVofessions  Student  Loan  (HPSl.) 
program  to  conform  those  regulations 
with  amendments  made  to  the  Public 
Health  Service  Act  by  Pub.  L  99-129.  the 
Health  Professions  Trainmg  Assistance 
Act  of  1985.  and  Pub.  L.  99-92.  the  Nurse 
Education  Amendments  of  1985. 

EFFECTIVE  DATE:  These  regulations  are 

effective  June  3. 1987. 

FOR  FURTHER  INFORMATION  CONTACT. 

Ms.  Peggy  Washburn.  Chief.  Program 
Development  Branch.  Division  of 
Student  Assistance,  Bureau  of  Health 
[Professions,  Parklawn  Building,  Room 
8-48.  5600  Fishers  Lane.  Rockville. 
Maryland  20857;  telephone  number  301 
443-4540. 

SUPPLEMENTARY  INFORMATION:  Public 
Law  99-129.  the  Health  i>rofe8SU)n8 
Training  Assistance  Act  of  1985.  made 
numerous  amendments  to  the  HPSL 
statute,  sections  740-747  of  the  Public 
Health  Service  Act  (the  Act).  These  Hnal 
regulations  incorporate  into  the  existing 
HPSL  regulations  those  changes 
necessary  to  conform  the  regulations 
with  amendments  made  by  ^^Jb.  L.  99- 
129,  and  therefore  do  not  require  public 
ccimment  before  implementation.  These 
regulatory  amendments  also  provide 
that  a  school  may.  upon  request,  obtain 
a  defaulted  borrower's  address  as 
obtained  from  th^  Internal  Revenue 
Service,  and  include  the  longstanding 
requirement  that  schools  must  comply 
with  Truth  in  Lending  Regulation  Z  (12 
CFR  Part  228).  The  amendments  are 
described  below  according  to  the 
section  of  the  HPSL  regulations  which 
they  affect. 

Section  57.202    Definitions. 

The  Secretary  has  added  to  this 
section  of  the  regulations  definitions  for 
"default "  and  "grace  period."  and  has 
amended  the  definition  of  "health 
professions  school"  to  include  doctoral 
pharmacy  programs.  These  definitions 
are  consistent  with  amendments  to  the 
Act  made  by  Pub.  L  99-129. 


Section  57.206    Eligibility  and  selection 
of  health  professions  student  loan 
applicants. 

Section  57.206(a)(l)(v}:  The  Secretary 
is  amending  this  section  to  include  a 
new  paragraph  (v)  which  implements 
the  statutory  requirement  (section 
741(b)(3)  of  the  Act)  that  an  HPSL 
applicant  who  is  required  under  section 
3  of  the  Military  Selective  Service  Act  to 
register  for  the  draft  must  have  complied 
with  this  requirement  to  be  eligible  to 
receive  HPSL  funds. 

Section  57.208    Health  professions 
student  loan  promissory  note  and 
disclosure  requirements. 

The  Secretary  is  revising  the  title  of 
this  section  and  adding  new  paragraphs 
(c)(1)  and  (c)(2)  to  incorporate  the 
disclosure  requirements  in  Pub.  L  99- 
129,  which  apply  to  any  HPSL  loan  made 
after  [une  30.  1986  (section  745  of  the 
Act).  Paragraph  (c)(1)  sets  forth 
information  that  the  school  must  provide 
to  the  borrower  at  the  time  the  loan  is 
made.  This  information  may  be  provided 
in  the  promissory  note,  the  disclosure 
statement  required  by  Truth  in  Lending 
Regulation  Z,  or  a  separate  written 
statement.  Paragraph  (c)(2)  sets  forth 
information  that  the  school  must  provide 
to  the  borrower  prior  to  the  completion 
or  termination  of  the  borrower's  studies 
at  the  school. 

The  Secretary  has  also  included  a 
new  paragraph  (c)(3)  which  states  the 
requirement  that  a  school  must  comply 
with  Truth  in  Lending  Regulation  Z. 
Although  not  previously  referenced  in 
the  HPSL  regulations,  these 
requirements  have  been  applicable  to 
the  HPSL  program  since  their  inception. 
The  Secretary  is  including  this 
paragraph  to  clarify  that  the  disclosure 
requirements  of  Pub.  L.  9»-129  are  in 
addition  to.  rather  than  in  place  of,  the 
requirements  of  Truth  in  Lending 
Regulation  Z. 

Section  57.210    Repayment  and 
collection  of  health  professions  student 
loans. 

The  Secretary  is  amending  paragraph 
(b)(2)  to  include  the  revised  late  charge 
provision  in  Pub.  L.  99-129  (section 
741(j)  of  the  Act),  which  provides  that. 
for  loans  made  on  or  after  October  22. 
1985,  the  school  must  charge  a  penalty 
not  to  exceed  6  percent  of  the 
Installment  payment  on  any  loan  that  is 
more  than  60  days  past  due.  but  is 
prohibited  from  charging  a  penalty  on 
any  loan  that  is  60  days  or  less  past  due. 
In  response  to  some  confusion  regarding 
the  calculation  of  the  late  charge  under 
this  provision,  the  regulations  clarify 
that  the  charge  cannot  exceed  6  percent 


of  the  amount  due  at  the  time  the  charge 
is  calculated.  The  regulatory  provision 
gives  the  school  discretion,  m 
accordance  with  the  statute,  in 
determining  the  amount  of  the  charge 
within  the  6  percent  maximum,  and  thus 
allows  the  school  to  decide;  (1)  Whether 
to  assess  the  charge  on  a  percentage 
basis,  as  a  Hat  dollar  amount,  or  as  a 
combination  of  the  two;  and  (2)  whether 
to  calculate  the  charge  on  the  total 
amount  due  at  the  time  the  charge  is 
calculated  or  on  a  portion  of  the  amount 
due. 

As  authorized  In  Pub.  L.  99-92  (section 
6103(m)(5)  of  the  Internal  Revenue  Code 
of  1954),  the  Secretary  is  adding  a  new 
paragraph  (b)(5)  which  states  that  the 
Secretary  may  request  from  the  Internal 
Revenue  Service  (IRS)  the  address  of  a 
defaulted  HPSL  borrower.  This 
information  may  be  disclosed  by  the 
Secretary  to  the  school  from  which  the 
borrower  received  the  HPSL  loan  for  the 
purpose  of  locating  the  defaulted 
bomiwer  to  collect  the  loan.  This 
provision  also  requires  that  any  school 
which  requests  address  information 
from  IRS  records  must  comply  with  the 
requirements  of  the  Secretary  and  the 
IRS  regarding  the  safeguarding  and 
proper  handling  of  this  information. 

Section  57.216a    Performance  standard. 

In  accordance  with  Pub.  L  99-129 
(section  740(c)  of  the  Act),  the  Secretary 
is  amending  this  section  to  include  the 
statutory  default  formula. 

Since  these  regulations  include  only 
necessary  revisions  to  conform  the 
HPSL  regulations  with  statutory 
amendments,  the  Secretary  has 
determined  pursuant  to  5  U.S.C.  553  and 
departmental  policy  that  it  is 
unnecessary  and  impractical  to  follow 
proposed  rulemaking  procedures. 

Regulatory  Flexibility  Act  and  Executive 
Order  12291 

The  Department  believes  that  the 
resources  required  to  implement  the 
requirements  in  these  regulations  are 
minimal  in  comparison  to  the  overall 
resources  of  health  professions  schools. 
Therefore,  in  accordance  with  the 
requirements  of  the  Regulatory 
Flexibility  Act  of  1980.  the  Secretary 
certifies  that  these  regulations  will  not 
have  a  significant  impact  on  a 
substantial  number  of  health  professions 
schools. 

The  Department  has  also  determined 
that  this  rule  is  not  a  major  rule  under 
Executive  Order  12291,  therefore,  a 
regulatory  impact  analysis  is  not 
required.  In  addition,  the  rule  will  not 
exceed  the  threshold  level  of  $100 
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million  established  in  section  (b)  of 
Executive  Order  12291. 

Paperwork  Reduction  Act 

These  regulations  contain  an 
information  collection  in  §  57.208(c) 
which  has  been  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  for 
approval  under  section  3507  of  the 
Paperwork  Reduction  Act  of  1980.  This 
regulatory  information  collection 
requirement  will  not  be  effective  until 
the  Department  obtains  OMB  approval, 
at  which  time  a  notice  will  be  published 
in  the  Federal  Register  to  notify  the 
public  of  such  action. 

List  of  Subjects  in  42  CFR  Part  57 

Dental  health.  Education  of 
disadvantaged.  Educational  facilities, 
Educational  study  programs.  Emergency 
medical  services.  Grant  programs- 
education.  Grant  programs-health. 
Health  facilities.  Health  professions. 
Loan  programs-health.  Medical  and 
dental  schools.  Scholarships  and 
fellowships.  Student  aid. 

Accordingly,  Subpart  C  of  42  CFR  Part 
57  is  amended  as  follows: 

Dated:  November  6,  1986. 
Robert  £.  Windom, 
Assistant  Secretory  for  Health. 

Approved:  (anuary  14. 1987. 
Otia  R.  Bowen. 
Secretory. 

[Catalog  of  Federal  Domestic  Assistance.  No. 
13.342.  Health  Professions  Student  Loan 
Program) 

PART  57— (AMENDED] 

Subpart  C— Health  Professions 
Student  Loans 

1.  The  authority  for  Subpart  C  is 
revised  to  read  as  follows: 

Authority.  Sec.  215.  Public  Health  Service 
Act.  58  Stat.  690.  as  amended.  63  Slat.  35  (42 
U.S.C.  216):  sees,  740-747.  Public  Health 
Service  Act.  77  Stat.  170-173.  90  Stat.  2266- 
2268,  91  Stat  390-391.  95  Stat.  920,  99  Stat. 
532-536  (42  U.S.C.  294m-q). 

2.  Section  57.202  is  amended  by 
revising  the  definition  of  "health 
professions  school "  and  adding 
definitions  for  "default"  and  "grace 
period"  as  follows; 

S  57.202    Definitions. 

*  •  *  *  • 

"Default "  means  the  failure  of  a 
borrower  of  a  loan  made  under  this 
subpart  to  make  an  installment  payment 
when  due,  or  comply  with  any  other 
term  of  the  promissory  note  for  such 
loan,  except  that  a  loan  made  under  this 
subpart  shall  not  be  considered  to  be  in 
default  if  the  loan  is  discharged  in 


bankruptcy  or  if  the  school  reasonably 
concludes  from  written  contacts  with 
the  borrower  that  the  borrower  intends 
to  repay  the  loan. 

*  «        *        •        * 

"Grace  period"  means  the  period  of  1 
year  beginning  on  the  date  upon  which  a 
student  ceases  to  be  a  full-time  student 
at  a  school  of  medicine,  osteopathic 
medicine,  dentistry,  pharmacy,  podiatry, 
optometry,  or  veterinary  medicine. 

"Health  professions  school"  or 
"school"  means  a  public  or  private 
nonprofit  school  of  medicine,  school  of 
dentistry,  school  of  osteopathic 
medicine,  school  of  podiatry,  school  of 
optometry,  or  school  of  veterinary 
medicine  as  defined  in  section  701(4)  of 
the  Act,  or  a  school  of  pharmacy  as 
defined  in  section  747  of  the  Act. 

***** 

3.  Section  57.206  is  amended  by 
revising  paragraphs  (a)(1)  (iii)  and  (iv) 
and  adding  a  new  paragraph  (a)(l)(v)  as 
follows; 

§  S7.206    Eligibility  and  selection  of  health 
professions  student  loan  applicants. 

(a)  *  •  • 

(1)  *  *  * 

(iii)  In  need  of  the  amount  of  the  loan 
to  pursue  a  full-time  course  of  study  at 
the  school; 

(iv)  Of  exceptional  financial  need  in 
the  case  of  students  of  medicine  or 
osteopathic  medicine.  A  student  will  be 
considered  to  demonstrate  exceptional 
financial  need  if  the  school  determines 
that  his  or  her  resources,  as  described  in 
paragraph  (b)(1)  of  this  section,  do  not 
exceed  the  lesser  of  S5.000  or  one-half  of 
the  costs  of  attendance  at  the  school. 
Summer  earnings,  educational  loans, 
veterans  (G.I.)  benefits  and  earnings 
during  the  school  year  will  not  be 
considered  as  resources  in  determining 
whether  an  applicant  meets  the 
eligibility  criteria  for  exceptional 
financial  need:  and 

(v)  In  compliance  with  the 
requirement  to  register  for  the  draft,  if 
required  to  do  so  under  section  3  of  the 
Military  Selective  Service  Act. 

***** 

4.  Section  57.208  is  amended  by 
revising  the  heading  of  this  section  and 
adding  new  paragraph  (c)  as  follows; 

{  57.208    Health  professlona  student  loan 
promissory  note  and  disclosure 
requirements. 

•  •         •         •         • 

(c)  Disclosure  requirements.  (1)  For 
any  loan  made  after  )une  30. 1986.  the 
school  shall,  at  the  time  the  loan  is 
made,  provide  the  following  loan 
information  to  the  student:   —  v         t. 


(i)  The  yearly  and  cumulative 
maximum  amounts  that  may  be 
borrowed  by  the  student: 

(ii)  The  terms  which  repayment  of  the 
loan  will  begin; 

(iii)  The  maximum  number  of  years  in 
which  the  loan  must  be  repaid; 

(iv)  The  interest  rate  that  will  be  paid 
by  the  borrower  and  the  minimum 
amount  of  the  required  monthly 
payment; 

(v)  The  amount  of  any  other  fees 
charged  to  the  borrower  by  the  lender, 

(vi)  Any  options  the  borrower  may 
have  for  deferral,  cancellation, 
prepayment,  consolidation,  or  other 
refinancing  of  the  loan; 

(vii)  A  definition  of  default  on  the  loan 
and  a  specification  of  the  consequences 
which  will  result  to  the  borrower  if  the 
borrower  defaults,  including  a 
description  of  any  arrangements  which 
may  be  made  with  credit  bureau 
organizations; 

(viii)  To  the  extent  practicable,  the 
effect  of  accepting  the  loan  on  the 
eligibility  of  the  borrower  for  other 
forms  of  student  assistance;  and 

(ix)  A  description  of  the  actions  that 
may  be  taken  by  the  Federal 
Government  to  collect  the  loan, 
including  a  description  of  the  type  of 
information  concerning  the  borrower 
that  the  Federal  Government  may 
disclose  to; 

(A)  Officers,  employees,  or  agents  of 
the  Department  of  Health  and  Human 
Services. 

(B)  Officers,  employees,  or  agents  of 
schools  with  which  the  Secretary  has  an 
agreement  under  this  subpart,  or 

(C)  Any  other  person  involved  in  the 
collection  of  a  loan  under  this  subpart. 

(2)  For  any  loan  made  after  June  30. 
1986.  the  school  shall,  prior  to  the 
borrower's  completion  or  termination  of 
studies  at  the  school,  provide  the 
following  loan  information  to  the 
student: 

(i)  Each  amount  borrowed  by  the 
student  under  this  subpart; 

(ii)  The  total  amount  borrowed  by  the 
student  under  this  subpart;  and 

(iii)  A  schedule  for  the  repayment  of 
the  amounts  borrowed  under  this 
subpart,  including  the  number,  amount, 
and  frequency  of  payments  to  be  made. 

(3)  In  addition  to  the  requirements  set 
forth  in  paragraphs  (c)(1)  and  (c)(2)  of 
this  section,  the  school  must  comply 
with  the  applicable  requirements  of 
Truth  in  Lending  Regulation  Z  (12  CFR 
Part  226). 

5.  Section  57.210  is  amended  by 
revising  paragraph  (b)(2)  and  adding 
paragraph  (b)r5)  to  read  as  follows: 
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§  57.210     Repavmeni  and  coil«ct(oo  of 
health  protessiona  ttudcfrt  toana. 

(b)  •    •   • 

(2)  Late  charge,  (i)  For  any  health 
professions  student  loan  made  after  |une 
30. 1969.  but  pnor  to  October  22, 1985, 
the  school  may  fix  a  charge  for  failure  of 
the  borrower  to  pay  all  or  any  part  of  an 
installment  when  it  is  due  and,  in  the 
case  of  a  borrower  who  is  entitled  to 
deferment  under  section  741(c)  of  the 
Act.  or  cancellation  or  repayment  under 
section  741(0  of  >he  Act,  for  any  failure 
to  file  timely  and  satisfactory  evidence 
of  the  entitlement.  The  amount  of  the 
charge  may  not  exceed  $1  for  the  first 
month  or  part  of  a  month  by  which  the 
installment  or  evidence  is  late  and  $2  for 
each  succeeding  month  or  part  of  a 
month.  The  school  may  elect  to  add  the 
amount  of  this  charge  to  the  principal 
amount  of  the  loan  as  of  the  day  after 
the  day  on  which  the  installment  or 
evidence  was  due.  or  to  make  the 
amount  of  the  charge  payable  to  the 
school  no  later  than  the  due  date  of  the 
next  installment  followmg  receipt  of  the 
notice  of  the  charge  by  the  borrower. 

(ii)  For  any  health  professions  student 
loan  made  on  or  after  October  22,  1985. 
the  school  shall  assess  a  charge  for 
failure  of  the  borrower  to  pay  all  or  any 
part  of  an  installment  when  the  loan  is 
more  than  60  days  past  due  and.  in  the 
case  of  a  borrower  who  is  entitled  to 
deferment  under  section  741(c)  of  the 
Act,  for  any  failure  to  file  satisfactory 
evidence  of  the  entitlement  within  60 
days  of  the  date  payment  would 
otherwise  be  due.  No  charge  may  be 
made  if  the  loan  is  less  than  61  days 
past  due.  The  amount  of  this  charge  may 
not  exceed  an  amount  equal  to  6  percent 
of  the  amount  due  at  the  time  the  charge 
is  calculated.  The  school  may  elect  to 
add  the  amount  of  this  charge  to  the 


-   «  ,  ■ ' 


principal  amount  of  the  loan  as  of  the 
day  on  which  the  charge  is  calculated. 
or  to  make  the  amount  of  the  charge 
payable  to  the  school  no  later  than  the 
due  date  of  the  next  installment 
following  receipt  of  the  notice  of  the 
charge  by  the  borrower. 
•         •         •         •         • 

(5)  Disclosure  of  taxpayer  identity 
information.  Upon  vmtten  request  by 
the  Secretary,  the  Secretary  of  the 
Internal  Revenue  Service  (IRS)  may 
disclose  the  address  of  any  taxpayer 
who  has  defaulted  on  a  health 
professions  student  loan,  for  use  only  by 
officers,  employees,  or  agents  of  the 
Department,  to  locate  the  defaulted 
borrower  to  collect  the  loan  Any  such 
mailing  address  may  be  disclosed  by  the 
Secretary  to  any  school  from  which  the 
defaulted  borrower  received  a  health 
professions  student  loan,  for  use  only  by 
officers,  employees,  or  agents  of  the 
school  whose  duties  relate  to  the 
collection  of  health  professions  student 
loan  funds,  to  locate  the  defaulted 
borrower  to  collect  the  loan.  Any  school 
which  requests  and  obtains  this  address 
information  must  comply  wUh  the 
requirements  of  the  Secretary  and  the 
IRS  regarding  the  safeguarding  and 
proper  handling  of  this  information. 

6.  Section  57.216a  is  amended  by 
revising  the  introductory  text  and 
paragraphs  (a),  (b),  and  (c)(3)  as  follows: 

S  57.216a     Partonnanca  standard. 

On  )une  30,  19ft4.  and  on  each  June  30 
thereafter,  except  as  provided  in 
paragraph  (b)  of  this  section,  each 
school  must  have  a  default  rate  (as 
calculated  under  paragraph  (a)  of  this 
section)  of  not  more  than  5  percent. 

(a)  The  default  rate  for  each  school 
shall  be  the  ratio  (stated  as  a 
percentage)  that  the  defaulted  principal 
amount  outstanding  of  the  school  bears 


to  the  matured  loans  of  the  school.  For 
this  purpose; 

(1)  The  terra  "defaulted  principal 
amount  outstanding"  means  the  total 
amount  borrowed  from  the  loan  fund  of 
a  school  that  has  reached  the  repayment 
stage  (minus  any  pnncipal  amount 
repaid  or  canceled)  on  loans  in  default 
for  more  than  120  days;  and 

(2)  The  term  "matured  loans"  means 
the  total  principal  amount  of  all  loans 
made  by  a  school  under  this  subpart 
minus  the  total  principal  amount  of 
loans  made  by  the  school  to  students 
who  are: 

(i)  Enrolled  in  a  full-time  course  of 
study  at  the  school:  or 

(ii)  In  their  grace  period 

(h)  Any  school  that  has  a  default  rate 
greater  than  5  percent  on  )une  30  of  any 
year  will  be  required  to: 

(1)  Reduce  Its  default  rate  by  50 
percent  (or  a  school  with  a  default  rate 
below  10  percent  must  reduce  its  rate  to 
5  percent)  by  the  close  of  the  following 
6-month  period;  and 

(2)  By  the  end  of  each  succeeding  6- 
month  penod.  reduce  its  default  rate  to 
50  percent  of  the  required  rate  for  the 
previous  6-month  period,  until  it  reaches 
5  percent. 

(c)  •  •  • 

(3)  By  the  end  of  the  succeeding  6- 
month  period,  reduce  its  default  rate  to 
50  percent  of  the  rate  it  failed  to  achieve 
under  paragraph  (b)  of  this  section,  or  5 
percent.  A  school  that  meets  this 
requirement  wil  be  permitted  to  resume 
the  use  of  its  health  professions  student 
loan  funds,  but  must  continue  to  comply 
with  the  requirements  of  paragraph 
(b)(2)  of  this  section  if  its  default  rate  is 
still  greater  than  5  percent. 

•         •         •         •         • 

[FR  Doc.  87-12804  Filed  6-2-87;  8;'l5  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Service 

42  CFR  Part  57 

Health  Professions  Student  Loan 
Program 

AOEMCv:  Public  Health  Service,  HHS. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  proposed  rule  would 
an;end  existing  regulations  governing 
the  Health  Professions  Student  Loan 
(HPSL)  program  to  implement 
amendments  made  to  the  Public  Health 
Service  Act  by  Pub.  L  99-129,  the  Health 
Professions  Training  Assistance  Act  of 
1985,  to  update  the  definition  of 
exceptional  financial  need  used  for 
determining  ehgibility  for  students  of 
medicine  and  osteopathic  medicine,  and 
to  require  schools  to  verify,  to  the  best 
of  their  ability,  the  information  provided 
by  the  student  on  the  loan  application. 
DATE:  Comments  on  this  proposed  rule 
are  invited.  To  be  considered,  comments 
must  be  received  by  July  20, 1987. 
ADDRESSES:  Respondents  should 
address  wntten  comments  to  Mr. 
Thomas  D.  Hatch,  Director,  Bureau  of 
Health  Professions  (BHPr),  Room  8-05, 
Parklawn  Building,  5600  Fishers  Lane, 
Rockville,  Maryland  20857.  All 
comments  received  will  be  available  for 
public  inspection  and  copying  at  the 
Office  of  Program  Support,  BHPr,  Room 
7-74,  Parklawn  Building,  5600  Fishers 
Lane.  Rockville.  Maryland  weekdays 
(Federal  holidays  excepted)  between  the 
hours  of  8:30  a.m.  and  5:00  p.m. 
POn  FURTHER  INFORMATION  CONTACT 
Ms.  Peggy  Washburn.  Chief.  Program 
Development  Branch.  Division  of 
Student  Assistance,  BHPr,  Parklawn 
Building,  Room  8-48,  5600  Fishers  Lane, 
Rockville,  Maryland  20857;  telephone 
number  301  443-4540. 
SUP«>LEMENTARV  INFORMATION:  Public 
Law  99-129,  the  Health  Professions 
Training  Assistance  Act  of  1985,  made 
numerous  amendments  to  the  HPSL 
statute,  sections  740-747  of  the  Public 
Health  Service  Act  (the  Act).  This  notice 
of  proposed  rulemaking  (NPRM) 
proposes  to  revise  the  HPSL  regulations 
to  implement  certain  provisions  of  Pub. 
L  99-129.  (The  Secretary  is  publishing 
concurrently  final  amendments  to  the 
HPSL  regulations  which  implement 
other  provisions  of  Pub.  L  99-129.)  In 
addition,  this  NPRM  proposes  to  update 
the  definition  of  exceptional  financial 
need  to  reflect  increases  in  educational 
costs  that  have  occurred  since  the 
definition  was  originally  established  in 
1979.  and  to  require  schools  to  verify,  to 


the  best  of  their  ability,  the  information 
provided  by  the  student  on  the  loan 
application.  The  proposed  amendments 
are  described  below  according  to  the 
section  of  the  regulations  which  they 
affect. 

Section  57.202    Definitions. 

The  Secretary  is  proposing  to  add  to 
this  section  a  definition  of  default  which 
is  consistent  with  an  amendment  to  the 
Act  made  by  Pub.  L  99-129.  The 
definition  of  default  set  forth  in  section 
740(c)  of  the  Act  excludes  from  the 
default  category  any  loan  for  which  the 
school  reasonably  concludes  from 
written  contacts  with  the  borrower  that 
the  borrower  intends  to  repay  the  loan. 
The  proposed  regulatory  definition 
would  clarify  that  if  a  borrower  has 
failed  to  make  an  installment  payment 
when  due,  the  school  may  exclude  the 
borrower's  loan  from  the  default 
category,  based  on  the  borrower's  intent 
to  repay,  only  if:  (1)  The  loan  is  in 
forbearance;  or  (2)  the  borrower's 
repayment  schedule  has  been 
renegotiated  and  the  borrower  is 
complying  with  the  renegotiated 
schedule. 

Section  57.204    Payment  of  Federal 
capital  contributions. 

Section  742(a)(5)  of  the  Act,  as 
amended  by  Pub.  L  99-129,  authorizes 
the  Secretary  to  reallocate  HPSL  funds 
remitted  to  the  Department  in  any  fiscal 
year  to  schools  which  established  an 
liPSL  fund  during  the  period  between 
July  1, 1972,  and  September  30, 1985, 
provided  that  the  reallocation  occurs  in 
the  same  or  the  succeeding  fiscal  year. 
The  Secretary  is  proposing  to  amend 
S  57.204  of  the  regulations  to:  (1)  Provide 
for  a  separate  application  cycle  for  these 
funds,  limited  to  those  schools  which 
established  an  HPSL  fund  between  July 
1, 197Z  and  September  30,  1985;  and  (2) 
provide  that,  when  a  reallocation 
occurs,  the  Secretary  will  allocate  the 
funds  to  eligible  schools  using  the  same 
procedure  that  would  be  used  to 
allocate  new  Federal  capital 
contributions,  as  set  forth  in  S  57.204(a). 

Section  57.206    Eligibility  and  selection 
of  health  professions  student  loan 
applicants. 

Section  57.206(a)(l)(iv):  The  Secretary 
is  proposing  to  amend  this  section  to 
state  that  a  student  will  be  considered 
to  have  exceptional  financial  need  if  the 
school  determines  that  his  or  her 
resources  do  not  exceed  the  lesser  of 
$6,000  or  one-half  of  the  costs  of 
attendance  at  the  school.  This 
amendment  would  increase  the 
maximum  allowable  level  of  resources 
from  $5,000  to  S6IXX)  to  correspond  with 


increases  in  the  average  costs  of 
attendance  at  public  schools  of 
medicine. 

When  the  $5,000  level  was  established 
in  1979.  it  was  equivalent  to 
approximately  50  percent  of  the  average 
cost  of  attendance  at  schools  of 
medicine  ($9,260  during  academic  year 
1977-78,  based  on  data  from  the 
Association  of  Amencan  Medical 
Colleges  (AAMC)).  More  recent  data 
from  the  AAMC  indicate  that  the 
average  cost  of  attendance  for  an  in- 
state student  attending  a  public  medical 
school  dunng  academic  year  1985-88 
had  increased  to  $11,621.  while  the 
comparable  cost  for  a  student  attending 
a  private  medical  school  was  $22,306. 
Because  there  is  such  a  dispanty 
between  the  average  costs  of  attendance 
at  public  and  private  medical  schools, 
and  to  help  assure  that  these  funds 
continue  to  be  limited  to  students  from 
low-income  families,  the  Secretary  is 
proposing  to  use  the  more  conservative 
figure  of  $11,621  when  updating  this 
definition.  The  proposed  maximum 
resources  a  student  could  have  to  be 
considered  of  exceptional  financial 
need,  $6,000,  is  based  on  approximately 
50  percent  of  $11,621,  the  average  cost  of 
attendance  for  an  in-state  student 
attending  a  public  medical  school 
However,  the  Secretary  is  interested  in 
receiving  comments  on  the  proposed 
increase  to  $6,000  and  alternative 
proposals,  with  supporting  rationale. 

Section  57.206/dJ:  The  Secretary  is 
proposing  to  add  a  new  paragraph  (d)  to 
this  section  which  would  require  that 
the  school  must  verify,  to  the  best  of  its 
ability,  the  information  provided  by  the 
student  on  the  loan  application.  This 
provision  is  intended  to  further  assure 
that  loans  are  not  made  to  ineligible 
students  and  that  schools  have  accurate 
information  from  the  student  for 
skiptracing  purposes. 

Section  57.231a    Loan  cancellation 
reimbursement. 

The  Secretary  is  proposing  to  amend 
this  section  to  implement  the  statutory 
provision  which  permits  a  school  to 
assess  a  charge  on  HPSL  loans  to  insure 
against  the  loss  of  its  institutional 
contribution  for  loans  made  on  or  after 
October  22, 1985,  that  are  canceled  due 
to  the  borrower's  death  or  permanent 
and  total  disability.  This  replaces  the 
former  statutory  provision  which 
applied  to  loans  made  pnor  to  October 
22, 1985,  under  which  the  Secretary  was 
authorized  to  reimburse  schools  for  the 
institutional  share  of  death  or  disability 
cancellations. 

The  proposed  regulatory  provision 
would  authorize  a  school  to  charge  an 
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insurance  premium,  not  to  exceed  .3 
percent  of  the  loan  amount,  on  loans 
made  on  or  after  the  effective  date  of 
final  regulations  implementing  the 
provision.  If  a  school  should  choose  to 
institute  the  msurance  premium,  this 
provision  would  require  that  the  funds 
collected  be  maintained  by  the  school  In 
an  insured,  interest-bearing  account 
(with  any  earned  interest  credited  to 
this  insurance  fund)  and  used  only  to 
reimburse  the  school  for  the  institutional 
share  of  any  HPSL  loan  made  on  or  after 
October  22. 1985  that  is  canceled  due  to 
death  or  disability.  The  school  would 
not  be  required  to  set  up  a  separate 
bank  account  for  the  funds,  but  would 
be  required  to  maintain  separate 
accountability. 

The  Secretary  developed  the  .3 
percent  maximum  charge  for  the 
insurance  premium  based  on  10  percent 
(the  equivalent  of  the  institutional  share) 
of  the  total  dollar  amount  of  HPSL  loans 
canceled  for  death  or  disability  as  of 
June  30.  1985  ($3,228,353)  compared  with 
the  total  dollar  amount  of  HPSL  loans 
fully  repaid  as  of  June  30,  1985 
($114,638,877).  The  Secretary  requests 
that  any  school  that  would  consider 
implementing  this  insuramre  premium 
review  its  institutional  records  to 
determine  if  the  .3  percent  proposed 
maximum  rale  could  be  expected  to 
adequately  cover  anticipated  losses  of 
institutional  funds  due  to  death  and 
disability  cancellations.  Respondents 
are  asked  to  provide  supporting  data 
based  on  their  schools'  death  and 
disability  cancellations  if  they  believe 
that  a  higher  rate  is  necessary  or  a 
lower  rate  would  be  more  appropriate. 
The  Secretary  notes  that  loans  made 
pnor  to  October  22. 1985,  remain  eligible 
for  reimbursement  by  the  Secretary  for 
the  institutional  share  of  death  and 
disability  cancellatioas.  This 
reimbursement  will  continue  to  be 
handled  in  accordance  with  the 
previously  existing  procedure,  which 
would  be  redesignated  as  paragraph  (a) 
of  this  section. 

Suction  57.215    Records,  reports, 
inspection,  and  audit 

In  accordance  with  Pub.  L.  99-129 
(section  746  of  the  Act),  the  Secretary  is 
proposing  to  amend  paragraph  (a)  of  this 
section  to  implement  the  provision 
which  allows  a  school  to  request  a 
hearing  with  an  administrative  law 
judge  prior  to  being  terminated  from  the 
HPSL  program.  To  help  assure  that  the 
hearing  process  is  administered  as 
efficiently  and  cost-effectively  as 
possible  for  the  schools  and  the  Federal 
Government,  this  provision  would  set 
forth  procedures  for  determining  if  a 
hearing  is  warranted.  These  procedures 


would  require  that  a  school's  request  for 
hearing  be  submitted  withm  90  days 
after  receipt  of  written  notice  from  the 
Secretary  specifying  his  or  her  intention 
to  terminate  the  school's  participation  in 
the  program,  and  contain  a  statement  of 
the  material  factual  issues  in  dispute  to 
demonstrate  that  there  is  cause  for  a 
hearing.  The  Secretary  would  be 
authorized  to  deny  a  hearing  if.  (1)  the 
request  for  a  hearing  was  untimely;  (21 
the  school  did  not  provide  a  statement 
of  material  factual  issues  in  dispute;  or 
(3)  the  statement  of  factual  issues  in 
dispute  WHS  frivolous  or 
inconsequential.  Scho<jl8  should  be 
aware  that  the  existing  regulatory 
provisions  have  the  effect  of  law  and 
are  not  subject  to  dispute  (i  e  .  they 
cannot  be  modified  through  a  hearing 
before  an  administrative  law  judge) 
This  provision  would  also  provide 
that  the  hearings  be  held  in  the 
Washington.  DC  metropolitan  area.  The 
Secretary  has  determined  that  this  is 
necessary  because  of  the  possibility  that 
a  large  number  of  schools  could  request 
hearings  within  a  short  time  period, 
making  it  impossible  for  the  Department 
to  schedule  and  attend  hearings  in  other 
locations  in  a  timely  manner. 

Section  57.216a    Performance  standard. 

In  acccordance  with  Pub.  L  99-129 
(section  746  of  the  Act),  the  Secretary  is 
proposing  to  amend  paragraph  (d)  of  this 
section  to  implement  the  provision 
which  allows  a  school  to  request  a 
hearing  with  an  administrative  law 
judge  prior  to  betng  terminated  from  the 
HPSL  program.  This  provision  is 
identical  to  the  hearing  provision 
described  above  for  §  57.215. 

Regulator>'  Flexibility  Act  and  Executive 
Order  12291 

The  Department  t>elieve8  that  the 
resourc^^s  required  to  implement  the 
proposed  requirements  in  these 
regulations  are  minimal  in  comparison 
to  the  overall  resources  of  the  schools. 
Therefore,  in  accordarvce  with  the 
requirements  of  the  Regulatory 
Flexibility  Act  of  1980,  the  Secretary 
certifies  that  these  regulations  will  not 
have  a  significant  impact  on  a 
substantial  number  of  HPSL  schools. 

The  Department  has  also  determined 
that  this  rule  is  not  a  major  rule  under 
Executive  Order  12291:  therefore,  a 
regulatory  Impact  analysis  is  not 
required.  bi  addition,  the  rule  will  not 
exceed  the  threshold  level  of  $100 
million  established  in  section  (b)  of 
Executive  Order  12291. 

Paperwork  Reduction  Act 

Section  57.215(a)(3)  contains  an 
Information  collection  requirement 


subject  to  Office  of  Management  and 
Budget  (OMB)  approval  under  the 
Paperwork  Reduction  Act  of  1980.  OMB 
has  approved  this  information  collection 
under  control  number  0915-0094 
Sections  57.215(a)(2)  and  57.216a{d)  also 
contain  information  collections  similarly 
subject  to  OMB  approval.  We  have 
submitted  a  copy  of  this  proposed  rule 
to  OMB  for  review  of  these  information 
collections.  Other  organizations  and 
individuals  desiring  to  submit  comments 
on  the  information  collections  should 
direct  them  to  the  agency  office 
designated  for  this  purpose  whose  name 
appears  earlier  in  this  preamble,  and  to 
the  Office  of  Information  and  Regulatory 
Affairs.  OMB,  New  Kxecutive  Office 
Building  (Room  3208).  Washington.  DC 
20503.  Attention  Desk  Officer  for  HHS. 

List  of  Subjects  in  42  CFR  Part  57 

Dental  health.  Education  of 
disadvantaged.  Educational  facilities. 
Educational  study  programs.  Emergency 
medical  services.  Grant  programs — 
education.  Grant  programs — health. 
Health  facilities.  Health  professions. 
Loan  programs — health.  Medical  and 
dental  schools.  Scholarships  and 
fellowships.  Student  aid. 

Accordingly,  Subpart  C  of  42  CFR  Part 
57  is  proposed  to  be  amended  as 
follows: 

Dated:  November  8,  1966. 
Robert  EL  Windom. 
Assistant  Secretary  for  Health. 

Approved;  January  14, 1987 
Otis  R.  Bowan. 
Secretary. 

[Catalog  of  Federal  Domestic  Assistance,  No. 
13.342.  Health  Professions  Student  Loan 

Program) 

PART57— (AIIENDEDI 

Subpart  C— Heattti  Profession* 
Students  Loans 

1.  The  authority  for  Subpart  C  is 
revised  to  read  as  follows; 

Aulbority:  Sea  215,  Public  Health  Service 
Act.  58  Stat.  690,  a*  amended.  63  Stat.  35  (42 
use  216);  sees  740-747.  Public  Health 
Service  Act.  77  Stat.  170-173,  90  Suit  2266- 
2268.  91  Stat  390-3»l.  95  Stat.  920.  99  Stat 
S32-63S  (42  U  S.C.  294m-q). 

2.  Section  57.202  is  amended  by 
adding  a  definition  for  "default"  as 
follows: 

5  57.202    0«flnttton». 
.         .         .         •         • 

"Default"  means  the  failure  of  a 
borrower  of  a  loan  made  under  this 
subpart  to  make  an  installment  payment 
when  due.  or  comply  with  any  other 
term  of  the  promissory  note  for  such 


loan,  except  that  a  loan  made  under  this 
subpart  shall  not  be  considered  to  be  in 
default  if  the  loan  is  discharged  in 
bankruptcy,  the  borrower's  repayment 
schedule  has  been  renegotiated  and  the 
borrower  is  complying  with  the 
renegotiated  schedule,  or  the  loan  is  in 
forbearance. 

*  •  «  •  • 

3.  Section  57.204  is  amended  by 
revising  the  heading  of  the  section  and 
adding  a  new  paragraph  (c)  as  follows: 

§  57.204     Payment  of  Federal  capital 
contrttMittons  and  r«alk>catk>n  of  furnls 
remitted  to  the  Secretary. 

(c)  ReaUocatton  of  funds  rumilled  to 
the  Secretary.  All  funds  from  a  student 
loan  fund  established  under  this  subpart 
which  are  remitted  to  the  Secretary  in 
any  fiscal  year  shall  be  available  for 
allotment  under  this  subpart,  in  the 
same  fiscal  year  and  the  succeeding 
fiscal  year,  to  schools  which,  during  the 
period  beginning  on  July  1, 1972.  and 
ending  on  September  30,  1985, 
established  student  loan  funds  with 
Federal  capital  contributions  under  this 
subpart.  The  Secretary  will  from  time  to 
time  set  dates  by  which  the  schools 
must  file  applications  to  receive  a 
portion  of  these  funds.  If  the  total  of  the 
amounts  requested  for  any  fiscal  year 
by  eligible  schools  exceeds  the  amount 
of  funds  determined  by  the  Secretary  at 
the  time  of  payment  to  be  available  for 
this  purpose,  the  payment  to  each  school 
will  be  reduced  to  whichever  is  smaller 

(1)  The  amount  requested  in  the 
application,  or 

(2)  An  amount  which  bears  the  same 
ratio  to  the  total  amount  of  returned 
funds  determined  by  the  Secretary  at  the 
time  of  payment  to  be  available  for  that 
fiscal  year  for  the  Health  Professions 
Student  Loan  program  as  the  number  of 
full-time  students  estimated  by  the 
Secretary  to  be  enrolled  in  that  school 
bears  to  the  estimated  total  number  of 
full-time  students  in  all  eligible  schools 
during  that  year.  Amounts  remaining 
after  these  payments  are  made  will  be 
distributed  in  accordance  with  this 
paragraph  among  schools  whose 
applications  requested  more  than  the 
amount  paid  to  them,  with  whatever 
adjustments  may  be  necessary  to 
prevent  the  total  paid  to  any  school  from 
exceeding  the  total  requested  by  it. 

4.  Section  57.206  is  amended  by 
revising  paragraph  (a)(l)(iv)  and  adding 
a  new  paragraph  (d)  as  follows: 

9  57.206     EllglbUity  and  selectton  of  healttt 
professions  student  loan  appUcants. 

(a)   •    •    • 
(1)  •   •   • 


(iv)  Of  exceptional  financial  need  in 
the  case  of  students  of  medicine  or 
osteopathic  medicine.  A  student  will  be 
considered  to  demonstrate  exceptional 
financial  need  if  the  school  determines 
that  his  or  her  resources,  as  described  in 
paragraph  {b)(l)  of  this  section,  do  not 
exceed  the  lesser  of  $6,000  or  one-half  of 
the  costs  of  attendance  at  the  school. 
Summer  earnings,  educational  loans, 
veterans  (G.l.)  benefits  and  earnings 
during  the  school  year  will  not  be 
considered  as  resources  in  determining 
whether  an  applicant  meets  the 
eligibility  criteria  for  exceptional 
financial  need:  and 

*  *  «  *  • 

(dj  Verification  of  loan  information. 
The  school  must  verify,  to  the  best  of  its 
ability,  the  information  provided  by  the 
student  on  the  loan  application. 

5.  Section  57.213a  is  revised  as 
follows: 

§  57.213a     Loan  cancellation 
reimbursement 

(a)  For  loans  made  prior  to  October 
22. 1985.  In  the  event  that  insufficient 
funds  are  available  to  the  Secretary  in 
any  fiscal  year  to  enable  him  or  her  to 
pay  to  all  schools  their  proportionate 
shares  of  all  loans  and  interest  canceled 
under  this  subpart  for  practice  in  a 
shortage  area,  death,  or  disability: 

(1)  Bach  school  will  be  paid  an 
amount  bearing  the  same  ratio  to  the 
total  of  the  funds  available  for  that 
purpose  as  the  principal  of  loans 
canceled  by  that  school  in  that  fiscal 
year  bears  to  the  total  principal  of  loans 
canceled  by  all  schools  in  that  yean  and 

(2)  Any  additional  amounts  to  which  a 
school  is  entitled  will  be  paid  by  the 
Secretary  at  the  time  of  distribution  of 
the  assets  of  the  school's  Fund  under 
section  743  of  the  Act. 

(b)  For  loans  made  on  or  after  October 
22. 1985,  a  school  may  assess  the 
borrower  a  charge  to  insure  against  the 
loss  of  the  institutional  share  of  a  loan 
canceled  due  to  the  borrower's  death  or 
permanent  and  total  disability.  This 
charge  may  not  exceed  .3  percent  of  the 
loan  amount.  Funds  collected  under  this 
provision  must  be  maintained  by  the 
school  in  an  insured,  interest-bearing 
account  (with  any  earned  interest 
credited  to  this  insurance  fund),  and 
used  only  to  reimburse  the  school  for  the 
institutional  share  of  any  HPSL  loan 
made  on  or  after  October  22, 1985  that  is 
canceled  due  to  the  borrower's  death  or 
permanent  and  total  disability.  A  school 
is  not  required  to  set  up  a  separate  bank 
account  for  these  funds,  but  is  required 
to  maintain  separate  accountability  for 
them. 

6.  Section  57.215  is  amended  by 
revising  paragraph  (a)  as  follows:    . 


§  57.215     Recordm,  reports.  Jnspecttona. 
and  audit 

(a)  Each  Federal  capital  contribution 
and  Federal  capital  loan  is  subject  to  the 
condition  that  the  school  must  maintain 
those  records  and  file  with  the  Secretary 
those  reports  relating  to  the  operation  of 
its  health  professions  student  loan  funds 
as  the  Secretary  may  find  necessary  to 
carry  out  the  purposes  of  the  Act  and 
these  regulations.  A  school  must  submit 
required  reports  to  the  Secretary  within 
45  days  of  the  close  of  the  reporting 
period. 

(1)  A  school  which  fails  to  submit  a 
required  report  for  its  Federal  capital 
contribution  fund  within  45  days  of  the 
close  of  the  reporting  period: 

(i)  Shall  be  prohibited  from  receiving 
new  Federal  capital  contributions: 

(ii)  Must  place  the  revolving  fund  and 
all  subsequent  collections  in  an  insured 
interest-bearing  account:  and 

(iii)  may  make  no  loan  disbursements. 
The  above  restrictions  apply  until  the 
Secretary  determines  that  the  school  is 
in  compliance  with  the  reporting 
requirement. 

(2)  A  school  that  fails  to  submit  a 
complete  report  within  6  months  of  the 
close  of  the  reporting  period  will  be 
subject  to  termination.  The  Secretary 
will  provide  the  school  with  a  written 
notice  specifying  his  or  her  intention  to 
terminate  the  school's  participation  in 
the  program  and  stating  that  the  school 
may  request,  within  90  days  after  the 
receipt  of  this  notice,  a  formal  hearing 
with  respect  to  termination.  The  request 
for  hearing  must  contain  a  statement  of 
the  material  factual  issues  in  dispute  to 
demonstrate  that  there  is  cause  for  a 
hearing.  These  issues  must  be  both 
substantive  and  relevant.  The  hearing 
will  be  held  in  the  Washington,  DC 
metropolitan  area.  The  Secretary  will 
deny  a  hearing  if: 

(i)  The  request  for  a  hearing  is 
untimely; 

(ii)  The  school  does  not  provide  a 
statement  of  material  factual  issues  in 
dispute;  or 

(iii)  The  statement  of  factual  issues  in 
dispute  is  frivolous  or  inconsequential. 
In  the  event  that  the  Secretary  denies  a 
hearing,  the  Secretary  will  send  a 
written  denial  to  the  school  setting  forth 
the  reasons  for  denial.  If  a  hearing  is 
denied,  or  if  as  a  result  of  the  hearing 
termination  is  still  determined  to  be 
necessary,  the  school  will  be  terminated 
from  participation  in  the  program  and 
will  be  required  to  return  the  Federal 
share  of  the  revolving  fund  to  the 
Department.  A  school  terminated  for 
this  reason  may  reapply  for 
participation  in  the  program  once  It  has 
submitted  the  overdue  report 
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(3)  The  school  must  also  comply  with 
the  requirements  of  45  CFR  Part  74  and 
section  705  of  the  Act  concerning 
recordkeeping,  audit,  and  inspection. 

•  •         •         *         • 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  0915-0094) 

7.  Section  57.216a  is  amended  by 
revising  paragraph  (d)  as  follows; 

§57.216«     Performance  standard 

•  •  •  •  • 

(d)  Any  school  subject  to  the 
provisions  of  paragraph  (c)(3)  of  this 
section  which  fails  to  comply  with  those 
requirements  will  be  subject  to 
termination.  The  Secretary  will  provide 
the  school  with  a  written  notice 
specifying  his  or  her  intention  to 
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terminate  the  school's  participation  in 
the  program  and  stating  that  the  school 
may  request,  within  90  days  after  the 
receipt  of  this  notice,  a  formal  hearing 
with  respect  to  termination.  The  request 
for  heannx  must  contain  a  statement  of 
the  material  factual  issues  in  dispute  to 
demonstrate  that  there  is  cause  for  a 
hearing  These  issues  must  be  both 
substantive  and  relevant.  The  hearing 
will  be  held  in  the  Washington,  DC 
metropolitan  area.  The  Secretary  will 
deny  a  hearing  if: 

(1)  The  request  fur  a  htMnng  is 
untimely, 

(2)  The  school  does  not  provide  a 
statement  of  material  factual  issues  in 
dispute;  or 

(3)  The  statement  of  factual  issues  in 
dispute  is  frivolous  or  inconsequential 
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In  the  event  that  the  Secretary  denies  a 
hearing,  the  Secretary  will  send  a 
written  denial  to  the  school  setting  forth 
the  reasons  for  denial.  If  a  hearing  is 
denied,  or  if  as  a  result  of  the  hearing 
termination  is  still  determined  to  be 
necessary,  the  school  will  be  terminated 
from  participation  in  the  program  and 
will  be  required  to  r»Mum  the  Federal 
share  of  the  revolving  fund  to  the 
Department   A  s(  hool  terminated  for 
this  reason  mu»t  continue  to  pursue 
collections  and  may  reapply  for 
partK  ipation  in  the  pmgram  only  when 
it  has  attained  a  default  rate  of  5  percent 
or  less. 

[W.  Doc  87-12fi05  Filed  8-2-«7;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50CFR  Part  17  *     "  '       *      .' 

Endangered  and  Threatened  Wildlife 
and  Plants;  Determination  of 
Endangered  Status  for  the  Mount 
Graham  Red  Squirrel 

agency:  Fish  and  Wildlife  Service, 

Interior. 

action:  Final  rule. 

summary:  The  Service  determines 
endangered  status  for  the  Mount 
Graham  red  squirrel.  Tamiosciurus 
hudsonicus  grahamensis,  a  small 
mammal  found  only  in  the  Pinaleno 
Mountains  of  southeastern  Arizona.  Its 
isolated  habitat  has  declined  over  the 
last  century  and  may  face  additional 
losses  to  logging,  recreational 
development,  and  construction  of  an 
astrophysical  observatory.  The  red 
squirrel  may  also  be  in  jeopardy 
because  of  its  reduced  numbers  and 
through  competition  with  an  introduced 
species  of  squirrel.  This  rule  implements 
the  protection  of  the  Endangered 
Species  Act  of  1973,  as  amended,  for  the 
Mount  Graham  red  squirrel.  A  final 
decision  on  the  determination  of  critical 
habitat  for  the  Mount  Graham  red 
squirrel  will  be  published  in  a  separate 
notice  by  May  1988. 

DATES:  The  effective  date  of  this  rule  is 

June  3. 1987. 

AOORESS:  The  complete  file  for  this  rule 

is  available  for  inspection,  by 
appointment,  during  normal  business 
hours  at  the  Services  Regional  Office  of 
Endangered  Species.  500  Gold  Avenue, 
SW..  Room  4000.  Albuquerque,  New 
Mexico. 

FOR  FURTHER  INFORMATION  CONTACr. 

Alisa  M.  Shull.  Endangered  Species 
Biologist.  U.S.  Fish  and  Wildlife  Service. 
P.O.  Box  1306,  Albuquerque.  New 
Mexico  87103  (505/766-3972  or  FTS  474- 
3972). 

SUPPt-EMENTARY  INFORMATION: 

Background 

The  red  squirrel  (Tamiosciurus 
hudsonicus)  is  found  in  most  of  Canada 
and  Alaska,  and  in  much  of  the  western 
and  northern  parts  of  the  conterminous 
United  States  (Hall  1981).  It  is  an 
arboreal  species  and,  in  the  southern 
extremities  of  its  range,  is  restricted 
mainly  to  montane  forests.  It  is  grayish 
brown,  tinged  with  rusty  or  yellowish 
along  the  back.  In  summer,  a  dark 
lateral  line  separates  the  light  colored 
underparts  from  the  grayer  or  browner 
sides.  The  ears  are  slightly  tufted  in 


winter,  and  the  tail  is  bushy  (Spicer  et 
ol.  1985). 

The  two  most  southerly  subspecies  of 
red  squirrel  are  T.  h.  mogollonensis, 
which  is  found  in  much  of  the  high 
country  of  Arizona  and  New  Mexico, 
and  T.  h.  grahomensis,  the  Mount 
Graham  red  squirrel,  which  is  known 
only  from  the  Pinaleno  (Graham) 
Mountains  of  Graham  County, 
southeastern  Arizona.  The  latter  is 
slightly  smaller  than  T.  h. 
mogollonensis.  has  a  relatively  shorter 
tail,  and  differs  in  various  skeletal 
character.  Ten  adult  specimens 
averaged  7V«  inches  (196.0  millimeters) 
in  head  and  body  length,  and  SV^  inches 
(135.5  millimeters)  in  tail  length  (Spicer 
et  ol.  1985). 

The  range  of  the  Mount  Graham  red 
squirrel  lies  entirely  within  the  Safford 
Ranger  District  of  the  Colorado  National 
Forest.  This  squirrel  is  now  found  at 
highest  densities  in  Engelman  spruce 
(Picea  engelmannii)  and/or  fir, 
especially  corkbark  fir  [Abies 
losiocarpa  var.  arizonico).  Its  diet 
consists  largely  of  conifer  seeds,  and 
during  the  winter  it  depends  on  seed- 
bearing  cones  that  it  has  stored  at  sites 
known  as  middens.  Forty-eight  percent 
of  the  active  middens  are  above  10.200 
feet  (3,109  meters)  in  mature  Engelmann 
spruce/corkbark  fir  (Dr.  Peter  Warshall. 
Office  of  Arid  Lands  Studies.  University 
of  Arizona,  pers.  comm.,  December  18, 
1986).  Lower  densites  have  been  found 
in  old  growth  Douglas  fir  [Pseudotsuga 
menziesii]  and/or  white  fir  [Abies 
concolor),  often  associated  with 
Engelmann  spruce.  The  condition  of 
midden  sites  is  important  and  the 
caches  must  remain  cool  and  moist  to 
preserve  the  cones  and  to  prevent  them 
from  opening  and  losing  their  seeds. 
These  caches,  usually  associated  with 
logs,  snags,  stumps,  or  a  large  live  tree, 
are  the  focal  points  of  individual 
territories,  and  the  number  of  midden 
complexes  offers  an  approximation  of 
the  number  of  resident  red  squirrels  in  a 
particular  area.  In  good  spruce -fir 
habitat  in  the  Pinaleno  Mountains,  the 
population  density  is  about  one  red 
squirrel  per  8  acres  (3.2  hectares),  which 
is  lower  than  has  been  found  in  most 
other  areas  where  the  species  has  been 
studied  (Spicer  et  ol.  1985). 

The  Mount  Graham  red  squirrel  was 
described  by  Allen  in  1894,  based  on 
three  specimens  taken  that  same  year 
on  Mount  Graham  in  the  Pinalenos. 
Subsequent  reports  indicate  that  the 
subspecies  was  common  around  the  turn 
of  the  century,  but  was  declining  by  the 
1920's  and  rare  by  the  1950's 
(Hoffmeister  1956).  This  situation 
apparently  was  associated  with  loss  and 
disruption  of  forest  habitat,  and  perhaps 


with  competition  from  an  introduced 
population  of  the  tassel-eared,  or 
Abert's.  squirrel  [Sciurus  aberti).  From 
1963  to  1967.  Minckley  (1968)  was 
unable  to  find  the  Mount  Graham  red 
squirrel  and  was  concerned  that  the 
subspecies  had  become  extinct.  Later, 
however,  the  continued  existence  of  the 
Mount  Graham  red  squirrel  was 
verified.  A  Service-funded  status  survey 
in  1984-1985  located  this  mammal  or  its 
fresh  sign  at  16  localities  in  the 
Pinalenos  and  estimated  the  number  of 
squirrels  as  30(V500  animals  (Spicer  et 
ol.  1985).  More  recent  surveys  and  a 
midden  census  conducted  by  the  U.S. 
Forest  Service  (USFS),  the  Arizona 
Game  and  Fish  Department  (AGFD). 
and  the  University  of  Arizona  (U  of  A) 
indicate  that  this  estimate  was  too  high, 
and  a  more  accurate  estimate  is  280 
squirrels. 

In  both  its  original  Review  of 
Vertebrate  Wildlife,  published  in  the 
Federal  Register  of  December  30. 1982 
(47  FR  58454-5»4flO).  and  the  revised 
version,  published  on  September  18, 
1985  (50  FR  37948-37967),  the  Service 
included  the  Mount  Graham  red  squirrel 
in  category  2.  meaning  that  information 
then  available  indicated  that  a  proposal 
to  determine  endangered  or  threatened 
status  was  possibly  appropriate,  but 
was  not  yet  sufficiently  substantial  to 
biologically  support  such  a  proposal. 
The  1984-1985  Service  status  survey  and 
more  recent  surveys  by  the  USFS. 
AGFD.  and  U  of  A  have  since  provided 
a  substantial  basis  for  determination  of 
endangered  status.  Although  the  squirrel 
does  still  survive,  its  range  and  numbers 
have  been  reduced,  and  its  habitat  is 
jeopardized  by  a  number  of  factors, 
including  proposed  construction  of  an 
astrophysical  observatory.  In  the 
Federaf  Register  of  May  21. 1986  (51  FR 
18630-18634).  the  Service  published  a 
proposed  rule  to  determine  endangered 
status. 

Summary  of  Comments  and 
Recommendations 

In  the  proposed  rule  of  May  21.  1986 
(51  FR  18630).  and  associated 
notifications,  all  interested  parties  were 
requested  to  submit  factual  reports  or 
information  that  might  contribute  to  the 
development  of  a  final  rule.  The  original 
comment  period  closed  on  July  21. 1986, 
but  was  reopened  on  August  26, 1986  (51 
FR  27429),  to  accommodate  two  public 
hearings,  and  remained  open  until 
November  21,  1986.  Appropriate  State 
agencies,  county  governments.  Federal 
agencies,  scientific  organizations,  and 
other  interested  parties  were  contacted 
and  requested  to  comment.  A 
newspaper  notice,  inviting  general 


public  comment,  was  published  in  the 
Eastern  Arizona  Courier  on  June  18, 
1986.  Comment  letters  were  received 
from  135  entities  and  are  discussed 
below. 

Requests  for  a  public  hearing  were 
received  from  John  Davis,  Managing 
Editor.  Earth  First!,  Tucson.  Arizona; 
Ben  Smith.  Chairman,  Graham  County 
Board  of  Supervisors;  Ned  Powell, 
Tucson.  Arizona;  and  Governor  Aker, 
Mayor.  City  of  Safford.  Hearings  were 
held  in  Tucson  and  Thatcher,  Arizona, 
on  August  26  and  27, 1986.  respectively. 
Interested  parties  were  contacted  and 
notified  of  the  hearings,  and  notices  of 
the  hearings  were  published  in  the 
Federal  Register  on  July  31. 1986;  the 
Arizona  Daily  Star  on  August  11,  1986; 
and  the  Eastern  Arizona  Courier  on 
August  13. 1986.  A  total  of  about  320 
persons  attended  the  hearings. 
Transcripts  of  these  hearings  are 
available  for  inspection  (see 
ADDRESSES)  Comments  received  in  the 
hearings  are  also  summarized  below. 

Because  of  the  need  for  a  prompt 
determination  of  endangered  status  for 
the  Mount  Graham  red  squirrel,  and 
because  of  the  complexity  of  the 
economic  analysis  that  must  accompany 
the  final  rule  designating  critical  habitat, 
the  Service  has  decided  for  the  present 
to  make  final  only  the  listing  portion  of 
the  proposed  rule.  Section  4(b)(6)(C)  of 
the  Act  allows  the  Service  to  postpone 
the  designation  of  critical  habitat  for  up 
to  one  additional  year  from  the  date  of 
publication  of  the  proposed  rule.  Under 
this  provision  the  final  decision  on  the 
designation  of  critical  habitat  for  the 
Mount  Graham  red  squirrel  will  be 
made  by  May  21. 1988.  Therefore, 
comments  received  regarding  the 
proposed  critical  habitat  designation 
will  not  be  discussed  here,  but  will  be 
addressed  in  the  final  notice  on  critical 
habitat. 

A  total  of  135  comments  were 
received;  64  supported  the  proposal;  29 
questioned  or  opposed  the  proposal;  and 
42  either  commented  on  information  in 
the  proposal  but  expressed  neither 
support  nor  opposition,  were 
nonsubstantive  or  irrelevant  to  '.he 
proposal,  or  contained  only  economic  or 
other  comments  related  to  critical 
habitat  designation. 

Oral  or  written  statements  were 
received  from  94  parties  at  the  hearings; 
21  supported  the  proposal;  13  questioned 
or  opposed  the  proposal;  and  60  neither 
supported  nor  opposed,  were 
nonsubstantive  or  irrelevant  to  the 
proposal,  or  contained  only  economic  or 
other  comments  related  to  critical 
habitat  designation. 

All  letters  and  written  or  oral 
statements  received  during  the  comment 


period  and  public  hearings  are 
combined  in  the  following  discussion. 
All  comments  are  available  for  public 
inspection  (see  ADDRESSES). 

Comments  of  support  were  received 
from  the  U.S.  Forest  Service,  Arizona 
Game  and  Fish  Department.  State  of 
Arizona,  Office  of  Arid  Land  Studies 
(University  of  Arizona),  Defenders  of 
Wildlife,  Arizona  Chapter  of  the 
Wildlife  Society,  Mount  Graham 
Conservation  Project,  Coalition  for  the 
Preservation  of  Mount  Graham.  Earth 
First!  Tucson  Audubon  Society,  Grand 
Canyon  Chapter  of  the  Sierra  Club, 
Flagstaff  Archers,  Cochise  Conservation 
Council,  Arizona  Flycaster's  Club, 
Huachuca  Audubon  Society,  Arizona 
Wildlife  Federation,  Arizona  Nature 
Conservancy,  Tucson  Rod  and  Gun 
Club,  Animal  Defense  Council,  Southern 
Arizona  Hiking  Club.  Southern  Arizona 
Roadrunners  Club,  a  member  of  the 
Pima  County  Board  of  Super\'isors,  and 
54  private  individuals. 

Comments  questioning  or  in 
opposition  to  the  proposal  were  received 
from  2  State  legislators.  Picture  Rocks 
Observatory,  2  employees  of  Steward 
Observatory,  the  Vice-president  of 
Research  and  the  President  of  the  U  of 
A,  a  member  of  Citizens  for  Science,  a 
member  of  the  Gila  Valley  Economic 
Development  Foundation,  the  Mayor  of 
Safford.  and  24  private  individuals. 

Comments  thfit  expressed  neither 
support  nor  opposition,  were 
nonsubstantive,  irrelevant  to  the 
proposal,  economic,  or  related  to  critical 
habitat  were  received  from  the  Arizona 
Board  of  Regents,  2  faculty  members 
from  the  Department  of  Ecology  and 
Evolutionary  Biology  at  the  U  of  A,  4 
employees  of  Steward  Observatory 
(including  the  Director),  a  research 
specialist  with  the  U  of  A's  College  of 
Business,  the  Director  of  the  Drachman 
Institute  for  Land  and  Regional 
Development  Studies  at  the  U  of  A,  a 
member  of  the  Physics  Department  at 
Arizona  State  University,  the  Chairman 
of  Graham  County's  Board  of 
Supervisors,  a  representative  for 
Congressman  Jim  Colbe,  a 
representative  for  Senator  DeConcini,  a 
State  legislator,  3  members  of  Citizens 
for  Science,  a  councilman  for  the  City  of 
Safford,  Lowell  Observatory,  a  member 
of  the  Gila  Valley  Economic 
Development  Foundation,  and  59 
individuals. 

Summaries  of  substantive  comments 
addressing  the  listing  of  the  Mount 
Graham  red  squirrel  are  covered  in  the 
following  discussion.  Comments  of 
similar  content  are  placed  in  a  number 
of  general  groups.  These  comments  and 
the  Service's  responses  are  given  below: 


Comment  1:  The  University'  of  Arizona 
proposed  the  development  of  a  Habitat 
Conservation  Plan,  under  section  10  of 
the  Act,  as  an  alternative  to  listing. 
Other  commenters  expressed  opposition 
to  the  University's  proposal. 

Service  response:  Section  10  of  the 
Act  is  intended  to  be  used  to  allow  for  a 
permit  for  taking  of  a  listed  species 
otherwise  prohibited  by  section 
9(a)(1)(B),  if  such  taking  is  incidental  to 
the  carrying  out  of  an  otherwise  lawful 
activity.  Section  10  is  not  intended  to  be 
used  in  lieu  of  listing.  It  does  not  take 
the  place  of  the  protection  provided  by 
listing  under  the  Endangered  Species 
Act.  "The  Mount  Graham  red  squirrel 
appears,  on  the  best  evidence  available 
at  this  time,  to  be  endangered. 
Implementation  of  a  habitat 
conservation  plan  in  the  future  may,  if 
sufficient,  be  grounds  to  reevaluate  this 
finding,  but  it  does  not  affect  its  current 
status.  Development  of  such  a  plan  may 
moreover  operate  to  relieve  the  jeopardy 
which  a  project  might  otherwise  pose  to 
the  squirrel,  or  permit  even  limited 
taking  in  connection  with  such  a  project. 

Comment  2.  Disagreement  was 
expressed  with  the  Service's  statement 
in  the  proposed  rule  that  any  one  of  the 
potential  threats  could  not  by  itself 
result  in  rapid  extirpation  of  the  Mount 
Graham  red  squirrel. 

Sen'ice  response:  Based  on  additional 
information  on  Mount  Graham  red 
squirrel  numbers  and  the  precarious 
condition  of  this  subspecies,  the  Service 
agrees  with  the  commenter  and  the  final 
rule  reflects  this  change. 

Comment  3:  Are  the  radio  repeaters 
on  High  Peak  and  Heliograph  Peak  a 
threat  to  the  Mount  Graham  red 
squirrel? 

Service  response:  High  Peak  has  not 
been  designated  as  an  electronic  site 
(Cecil  Sims.  USFS.  letter  to  Eastern 
Arizona  Amateur  Radio  Society, 
September  24, 1986).  The  current  radio 
repeater  use  level  on  Heliograph  Peak 
does  not  appear  to  be  a  threat  to  the 
squirrel. 

Comment  4:  Several  commenters  said 
that  the  Mount  Graham  red  squirrel  was 
proposed  for  listing  as  a  means  of 
stopping  the  proposed  construction  of  an 
observatory  on  Mount  Graham  by 
Steward  Observatory  (University  of 
Arizona),  and  without  the  proposed 
obsenatory,  the  squirrel  does  not  meet 
the  criteria  for  listing. 

Ser\-ice  response:  Although  proposed 
observatory  construction  is  considered  a 
threat  to  the  Mount  Graham  red  squirrel, 
it  is  not  the  only  threat  (others  discussed 
in  Background  section)  nor  the  only 
reason  for  listing  this  subspecies. 
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Comment  5:  Does  the  proposed 
observatory  pose  a  threat  to  the  Mount 
Graham  red  squirrel? 

Service  response:  Preliminary 
evidence  indicates  that  construction  of 
an  observatory  in  the  (jraham 
Mountains  may  adversely  affect  the 
Mount  Graham  red  squirrel.  This 
question  is  being  evaluated  as  part  of  an 
informal  consultation  among  the  U.S. 
Fish  and  Wildlife  Service,  USPS.  U  of  A, 
and  AGFD. 

Comment  &  Several  commenters 
expressed  opinions  about  what  caused 
the  decline  of  the  Mount  (Jraham  red 
squirrel,  including  logginR,  competition 
with  the  tassel  eared  squirrel,  weather, 
and  other  factors. 

Service  response:  The  cause  of  the 
decline  is  uncertain.  This  information 
may  be  important  in  determining  what 
factors  may  be  Lmitmg  the  subspecies 
and  may  aid  in  designing  a  recovery 
plan;  however,  regardless  of  the  reasons 
for  decline,  the  squirrel  is  endangered. 

Comment  7:  Is  the  tassel-eared 
squirrel  competing  with  the  Mount 
Graham  red  squirrel? 

Service  response:  Evidence  indicates 
that  competition  may  be  occurring 
between  these  two  species.  However, 
this  evidence  is  not  conclusive,  and 
studies  need  to  be  conducted  to  address 
this  question.  Such  studies  will  be 
included  as  part  of  the  recovery  plan 
that  will  be  developed  for  the  Mount 
Graham  red  squirrel. 

Comment  8:  is  the  Mount  (iraham  red 
squirrel  a  valid  subspecies?  And  is  the 
Endangered  Species  Act  meant  to  cover 
taxonomic  entities  below  the  species 
level? 

Service  response:  Although  the 
difference  between  certain 
morphological  characters  of  7".  h. 
grahamensis  and  T.  h.  mogolJonensis  is 
small,  these  two  squirrels  are  still 
considered  to  be  separate  subspecies 
and  are  maintained  as  such  in 
Hoffmeister's  Mammals  of  Arizona 
(1986).  The  term  "species"  as  defined  in 
the  Endangerd  Species  Act  includes 
"any  subspecies  of  Hsh  or  wildlife  or 
plants." 

Comment  9:  Several  commenters 
pointed  out  new  census  data  that  have 
been  collected  since  the  publication  of 
the  proposed  rule. 

Service  response:  The  Service  is 
aware  of  these  data  and  has 
incorporated  them  into  the  final  rule. 

Comment  10:  Additional  threats  to  the 
squirrel  that  were  not  Included  in  the 
proposed  rule  include  hunting,  collecting 
of  dead  and  down  wood  in  areas  used 
by  squirrels,  Christmas  tree  cutting, 
cienega  cutting,  new  parking  lots,  new 
campsites,  and  hybridization  with  the 
Arizona  red  squirrel  [T.  h. 


mogo/Ionensis)  due  to  release  by 
humans. 

Service  response:  Hunting  is  covered 
under  "B"  in  "Summary  of  Factors 
Affecting  the  Species  "  The  Service  does 
not  consider  hunting  to  currently  be  a 
major  threat  to  this  subspecies,  nor  does 
the  Service  consider  hybridization  with 
the  Arizona  red  squirrel  [T  h 
mogollonensis]  to  be  a  mafor  threat. 
While  accidental  release  of  T.  h. 
mogollonensis  is  remotely  possible,  the 
Service  does  not  consider  it  likely.  "New 
campsites"  are  included  in  "A"  under 
the  "Summary  of  Factors."  Other 
additional  threats  cited  by  commenters 
are  now  discussed  in  the  final  rule, 
unless  the  S«Tvice  has  not  yet 
determined  whether  they  pose  a  threat 
to  the  subspecies. 

Comment  11:  Uespite  logging,  road 
construction  and  improvement, 
recreational  development,  forest  fires, 
disease,  hunters,  and  predation.  the 
Mount  Crahiim  red  squirrel  has  survived 
and  increased  and  is  im  its  way  to 
recovery  and  therefore  does  not  need  to 
be  listed. 

Service  response:  Although  there  may 
be  more  red  squirrels  in  the  Graham 
Mountains  now  than  there  were  in  the 
19508  and  19f)0's,  the  Service  considers 
the  current  estimate  of  280  squirrels  to 
be  a  dangerously  low  number.  In 
addition,  not  enough  data  exist  to 
determine  whether  the  population  is 
increasing  or  decreasing. 

Comment  IZ  ".  .  .  the  'red  Squirrel"  is 
also  found  in  other  mountain  areas 
besides  Mt.  Graham.  So,  Ml.  Graham  is 
not  the  only  habitat  of  the  red  squirrel." 

Service  response:  The  Mount  Graham 
red  squirrel  [Tamiasciurus  hudsonicus 
grahamensis]  is  a  subspecies  of  red 
squirrel.  Although  the  species 
(Tamiasciurus  hudsonicus]  is  found  in 
most  of  Canada  and  Alaska  and  in  much 
of  the  western  and  northern  parts  of  the 
conterminous  U.S.,  the  subspecies  T.  h. 
grahamensis  is  found  only  in  the 
Pinaleno  (Graham)  mountains. 

Comment  13:  The  estimate  of  280-300 
red  squirrels  is  erroneous.  Only  the 
squirrels  in  the  proposed  observatory 
site  at  the  very  top  of  the  mountain  were 
counted. 

Service  response:  The  estimate  refers 
to  the  entire  squirrel  population. 
Because  middens  are  the  focal  points  of 
individual  squirrel  territories,  the 
number  of  middens  offers  an 
approximation  of  the  number  of  resident 
squirrels.  This  characteristic  also  makes 
red  squirrels  one  of  the  easiest  small 
mammals  to  accurately  census.  The 
midden  census  conducted  by  the  USFS, 
AGFD.  and  the  U  of  A  in  the  spring  of 
1986  was  a  very  thorough  census.  The 
population  estimate  from  that  census  "is 


probably  the  best  estimate  ever  made  of 
an  entire  red  squirrel  population  and 
one  of  the  best  made  for  any  rodent" 
(Warshall  1986).  While  the  area  at  the 
top  of  Mount  Graham  contains  much  of 
the  best  habitat  for  the  squirrel,  and  has 
therefore  been  more  thoroughly 
surveyed,  areas  have  been  surveyed 
both  wiihin  and  outside  of  the  proposed 
astrophysical  area. 

Comment  14:  Sometime  in  1930  or 
1931.    Pinky"  Jones,  from  Oklahoma, 
brought  two    red  fox  squirrels"  m  a  cage 
to  the  Graham  Mountain  from 
Oklahoma  The  squirrels  were 
accidentally  released  and  never  found. 
Could  this  be  where  the  "red  squirrel" 
started? 

Service  response:  The  red  squirrels 
that  are  found  in  the  Graham  Mountains 
were  first  collected  in  1894  by  WW 
Price  and  B  C.  Condit  So.  the  species 
was  already  present  when  Pinky's  two 
"red  fox  squirrels "  were  accidentally 
released  In  addition,  no  species  of  red 
squirrel  occurs  in  Oklahoma:  but  the 
eastern  fox  squirrel  (which  is  reddish) 
does,  and  this  may  be  what  Pir\ky 
brought  over.  Fox  squirrels  are  an 
entirely  different  kind  of  squirrel.  They 
arc  a  different  species  and  genus.  Fox 
squirrels  do  not  now  occur  in  the 
Graham  Mountains.  Because  the 
Graham  Mountains  would  not  provide 
suitable  habitat  for  fox  squirrels,  the 
two  released  animals  probably  died 
during  their  first  winter  in  the  Grahams. 

Comment  15:  Several  commenters 
disagreed  on  the  amount  of  spruce-fir 
forest  given  in  the  proposed  rule. 

Service  responsr  Because  of  different 
systems  for  classifying  vegetation, 
different  estimates  exist  for  the  amount 
of  spruce-fir  forest  in  the  Graham 
Mountains.  Therefore,  the  Service  has 
modified  the  rule  and  uses  a  figure  of 
680  acres  oi  contiguous  pure  spruce/ fir, 
which  IS  a  generally  accepted  figure. 

Comment  16:  Does  the  Mount  Graham 
red  squirrel  occur  in  mixed-conifer 
forest  on  Mount  Graham?  One 
commenter  said  that  the  squirrel  is  not 
limited  to  spruce-fir  habitat  as  the 
proposal  states. 

Service  response:  The  proposed  rule 
stated  that  the  squirrel  is  found 
primarily  in  spruce/fir  While  some  red 
squirrel  middens  have  been  found  in 
mixed  conifer,  most  ocur  in  association 
with  spruce/fir.  Recent  sun-eys  found 
Engelman  spruce  associated  with  86 
percent  of  all  middens  surveyed,  and 
corkbark  fir  associated  with  61  percent 
of  all  sur\'eyed  middens  The  third  most 
important  tree  species  is  old  growth 
Douglas  fir.  34  percent  of  all  middens 
were  associated  with  this  species  (Peter 


Warshall,  OALS,  letter  to  USFWS  11/ 
20/86). 

Comment  17:  Suitable  middens  in 
shady,  moist  sites  where  green  cones 
can  be  cached  are  of  critical  importance. 
The  potential  adverse  effects  of  timber 
harvest,  recreational  development,  and 
construction  projects  should  be 
addressed  as  they  affect  cone  cache 
sites  particularly,  not  just  forest  habitat 
in  general. 

Service  response:  This  information 
has  been  incorporated  into  the  final  rule. 

Comment  18:  Various  commenters 
elaborated  on  more  detailed  threats  that 
they  believed  were  due  to  the  proposed 
observatory. 

Service  response:  Most  of  this 
information  has  been  incorporated  Into 
the  final  rule.  In  addition,  the  Service 
will  be  considering  more  detailed 
impacts,  due  to  proposed  observatory 
construction,  during  section  7 
consultations  on  this  matter. 

Comment  19:  Mount  Graham  red 
squirrels  are  not  evenly  distributed 
throughout  their  habitat.  In  relation  to 
squirrel  density,  where  is  the  location  of 
the  proposed  observatory? 

Ser\'ice  response:  The  observatory  is 
proposed  in  the  vicinity  of  one  of  the 
densest  squirrel  areas. 

Comment  20:  It  seems  unlikely  that 
development  would  take  all  of  the 
squirrels'  food  supply  because  62,000 
acres  of  wilderness  wraps  around  the 
area  and  squirrels  are  in  the  wilderness 
area. 

Service  response:  Only  a  few  Mount 
Graham  red  squirrels  have  been  found 
in  the  Wilderness  Area,  and  the  habitat 
in  the  Wilderness  Area  is  not  of  high 
quality  for  the  squirrel  (Barry  Spicer, 
AGFD,  pers,  comm.,  January  5, 1987). 

Comment  21:  Listing  will  not  assure 
the  survival  of  the  Mount  Graham  red 
squirrel.  A  plan  is  needed. 

Service  response:  The  Endangered 
Species  Act  requires  that  recovery 
actions  be  earned  out  for  all  listed 
species.  A  recovery  plan  will  be  written 
and  recovery  actions  initiated  following 
listing. 

Summary  of  Factors  Affecting  the 
Species 

After  a  thorough  review  and 
consideration  of  all  information 
available,  the  Service  had  determined 
that  the  Mount  Graham  red  squirrel 
[Tamiasciurus  hudsonicus  grahamensis) 
should  be  classified  as  an  endangered 
species.  Procedures  found  at  section 
4(a)(1)  of  the  Endangered  Species  Act 
(16  U.S.C.  1531  et  seq]  and  regulations 
(50  CFR  Part  424)  promulgated  to 
implement  the  listing  provisions  of  the 
Act  were  followed.  A  species  may  be 
determined  to  be  an  endangered  or 


threatened  species  due  to  one  or  more  of 
the  five  factors  described  in  section 
4(a)(1).  These  factors  and  their 
application  to  the  Mount  Graham  red 
squirrel  (Tamiasciurus  hudsonicus 
grahamensis)  are  as  follows 
(information  taken  from  Spicer  et  al. 
1985,  and  from  recent  surveys  and 
censuses  by  the  USFS,  AGFD,  and  U  of 
A.  unless  otherwise  indicated): 

A.  The  present  or  threatened 
destruction,  modification,  or  curtailment 
of  its  habitat  or  range.  The  Mount 
Graham  red  squirrel  has  always  been 
naturally  restricted  to  a  relatively  small 
area,  and  its  range  and  numbers  have 
evidently  declined  during  the  past 
century.  In  1914  it  was  considered 
common  above  elevations  of  8,500  feet 
(2,590  meters),  and  was  found  as  low  as 
6.750  feet  (2,057  meters).  Feared  extinct 
by  the  19608,  it  subsequently  seemed  to 
make  a  partial  recovery,  but  probably 
has  not  reached  its  former  numbers.  It  is 
now  seldom  found  below  9,200  (2,804 
meters),  is  nowhere  abundant,  and 
appears  to  be  common  only  in  small, 
scattered  patches  of  the  best  habitat. 
Such  habitat  consists  mainly  of  spruce- 
fir  forest.  There  are  about  680  acres  (275 
hectares)  of  contiguous  pure  spruce/fir 
in  the  Pinalenos.  In  this  habitat,  the 
estimated  density  is  one  red  squirrel  per 
8  acres  (3.2  hectares),  though  not  all  of 
the  spruce-fir  forest  is  uniformly 
occupied.  The  red  squirrel  also  inhabits 
portions  of  the  adjacent  Douglas  fir/ 
white  fir  forest,  but  only  at  an  estimated 
density  of  one  individual  per  124  acres 
(50  hectares).  The  total  red  squirrel 
population  now  in  the  Pinalenos  is 
estimated  at  280. 

Although  not  precisely  documented, 
the  apparent  decline  of  the  Mount 
Graham  red  squirrel  seems  to  parallel 
the  expansion  of  logging  operations  in 
the  Pinalenos.  Such  activity  began  in  the 
1880'8  and  was  initially  not  widespread. 
By  1933,  however,  roads  had  been 
constructed  to  Old  Columbine  and  some 
time  in  the  late  1950'8  or  early  1960's  the 
road  was  cut  from  Swift  Trail  up  to  High 
Peak  (Larry  Allen.  USFS,  pers,  comm., 
December  16. 1986).  By  1973,  most  of  the 
accessible  timber  had  been  cut,  thereby 
reducing  the  age  structure  and  density  of 
the  red  squirrel's  forest  habitat 

The  construction  of  a  major 
astrophysical  facility  on  Mount  Graham 
has  been  proposed  by  Steward 
Obser\'atory,  University  of  Arizona. 
Observatory  construction  has  been 
proposed  for  the  vicinity  of  one  of  the 
densest  squirrel  areas.  Construction 
could  have  a  variety  of  adverse  effects 
on  the  Mount  Graham  red  squirrel 
including  removal  of  vegetation 
resulting  in  decreased  food  sources. 
Increased  blow-down  of  trees  caused  by 


the  opening-up  of  areas,  change  in  the 
microclimatic  conditions  necessary  for 
middens,  and  increased  vulnerability  to 
predation.  Other  potential  adverse 
impacts  could  occur  due  to  noise, 
decreased  reproductive  interaction  due 
to  increased  habitat  fragmentation  and 
population  isolation,  and  possible 
increases  in  tourism,  recreational  use. 
and  traffic.  These  latter  effects  could 
occur  due  to  the  maintence  of  year- 
round  access  to  the  mountaintop.  In  the 
past,  the  mountaintop  has  been 
inaccessible  during  most  of  the  year  due 
to  snow. 

Additional  losses  to  red  squirrel 
habitat  could  result  from  forest  fires, 
road  construction  and  improvement, 
recreational  development  at  high 
elevations,  including  potential  picnic 
areas,  campgrounds,  and  snow  play 
areas,  and  collection  of  dead  and  down 
wood.  Considering  the  squirrel's  low  i 

numbers,  restricted  range,  and  pas! 
history  of  decline,  any  new  potential 
habitat  disturbance  may  be  cause  for 
concern.  In  addition,  the  cumulative 
effects  could  be  severe  over  time. 

B.  Overutilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  Tree  squirrels  (including  the 
red  squirrel)  were  legally  hunted  in  the 
Pinalenos  during  October  and 
November,  until  1986.  Almost  all 
hunters,  however,  sought  the  introduced 
tassel-eared  squirrel.  Investigations  by 
the  Arizona  Game  and  Fish  Department 
(AGFD)  have  found  no  substantial  take 
of  the  red  squirrel.  In  1986.  however, 
AGFD  banned  hunting  of  Mount 
Graham  red  squirrels  because  "as  its 
habitat  is  reduced  or  degraded  the 
squirrel  will  not  be  able  to  withstand 
even  limited  population  losses"  (Terry 
Johnson,  AGFD.  statement  at  Public 
Hearing  on  August  26.  1986).  Hunting  is 
not  now  considered  a  major  threat. 

C.  Disease  or  predation.  .Nothing  is 
known  about  diseases  or  parasites  in 
the  Mount  Graham  red  squirrel.  Other 
subspecies,  however,  are  susceptible  to 
a  variety  of  diseases  including 
tularemia  and  those  caused  by  infectous 
viruses.  Predation  is  not  known  to  have 
caused  reductions  in  the  red  squirrel 
Dopulation  of  the  Pinalenos,  but  a 
number  of  predatory  mammals,  birds, 
and  reptiles  are  present  in  the  area. 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  Both  the  AGFD 
and  the  USFS,  which  manages  the  land 
inhabited  by  the  Mount  Graham  red 
squirrel,  are  aware  of  the  presence  of 
this  mammal  and  the  problems  it  may 
face.  Both  agencies  have  policies  and 
agreements  that  give  some  consideration 
to  the  welfare  of  this  squirrel.  AGFD 
also  closed  the  hunting  season  on  the 
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Mount  Graham  red  squirrel  in  1986. 
However,  none  of  these  agreements  or 
regulations  specificaliy  require 
protection  of  the  »quirTer8  habitat.  The 
Endanj^ered  S[>e(:ie8  Act  offers 
additiotuil  possibilities  for  protection 
and  manHgenu-'nt  of  h,il)itat. 

K.  Other  natural  vr  monmade  factors 
affecting  its  continued  existence.  The 
Mount  Graham  red  squirrel  may  have 
suffered  throu^  conipctition  with  the 
tassel-eared  squim'l.  whu.h  was 
deliberately  introduced  in  the  l^inalenos 
from  1941  to  1943.  The  latter  species 
now  occupied  nearly  all  coniferous 
fore.st  in  the  area.  Although  little  is 
known  atKnil  interaction  between  these 
two  Itind.i  of  squirrel,  a  luiniber  of 
authorities  have  8uj{K»'**'''d  thai 
competition  has  resulted  in  the 
excludinj?  of  the  red  squirrel  from 
habitat  with  ponilerosa  pine  [f'inus 
ponderosa),  to  which  the  tassel-eared 
squirrel  is  particularly  adapted.  This 
process  may  have  ultimately  led  to  a 
reducbon  in  the  red  squirrel  s  range  and 
numbers. 

The  Mount  Graham  red  squirrel  has 
probably  been  isolated  from  other 
populations  of  />  hiidsonicas  for  about 
1  l.UiO  years.  The  nearest  locality  where 
the  species  is  known  to  occur  is  BW  miles 
(110  kilometers)  to  the  northeast  and  is 
si'p. cited  by  a  8tret(Ji  of  and. 
unsuitable  habitat.  Natural 
immmixralion  of  Renetic  exchange  is 
highly  improbable  liec^use  of  these 
f.iclors  and  its  restricted  population  size 
and  distribution,  the  Mount  Graham  red 
squirrel  is  particularly  vulnerable  to  any 
disturbance  that  might  bnng  about 
further  declines  in  its  already 
precariously  low  numl)ers  and 
weakening  of  genetic  viability.  Although 
the  variation  in  the  Mount  Graham  r«!d 
squirrel  population  size  is  unknown, 
other  red  squirrel  subspecies'  population 
fluctuations  have  led  to  an  80  percent 
decline  in  2  years  (Warshall  1966). 

The  Service  ha»  carefully  aswessed  the 
best  available  scientific  information 
regarding  the  past,  present,  and 
probable  future  threats  to  the  sf)ecies  in 
determining  to  make  this  rule  final. 
Based  on  this  evaluation,  the  Service 
has  decided  to  list  the  Niount  Graham 
red  squirrel  as  endangered.  A  decision 
to  take  no  action  would  constitute 
failure  to  pniperly  classify  the  Mount 
Graham  red  squirrel  pursuant  to  the 
Endangered  Species  Act  and  would 
exclude  this  squirrel  from  protect'on 
provided  by  the  Act.  A  decision  to 
propose  only  threatened  status  would 
not  adequately  reflect  the  very  small 
population  size  and  distribution  of  this 
squirrel,  its  history  of  vulnerability  and 
decline,  and  the  multiplicity  of  problems 


that  confront  it.  For  the  reasons  given 
below,  critical  habitat  desi«naiion  is 
being  postponed.  Designation  of  critical 
habitat  will  be  wddresse*!  in  a 
subsequent  Federal  Register  notice. 

Critical  Habitat 

Section  4(a)(3)  of  the  Act.  as  amended, 
requires  that  critical  habitat  be 
designated  to  the  maximum  extent 
prudent  and  detenninahle  concurrently 
with  the  determination  that  a  species  is 
endangered  or  threatene<l.  Section 
4(b)(6)(C)  further  indicates  that  a 
concurrent  critical  habitat  determination 
is  not  required,  and  that  the  final 
decision  on  designation  may  be 
postponed  for  one  additional  year  from 
the  date  of  publication  of  the  proposed 
rule,  if  the  Service  finds  that  a  prompt 
determination  of  endangered  or 
threatened  status  is  essenti.il  to  the 
conservation  of  the  species  involved. 
The  Service  considers  that  a  prompt 
determination  of  endanged  status  for  the 
Mount  Graham  re<l  squirrel  is  essential. 
As  a  proposed  species,  the  Mount 
Graham  red  squirrel  would  be  eligible 
only  for  the  limited  consideration  given 
under  the  conference  requirement  of 
section  7(a)(4)  of  the  Act.  as  amended. 
This  does  not  require  a  limitation  on  the 
commitment  of  re80urt;es  on  the  part  of 
t  oncemed  Federal  agencjes  or 
applicants  for  Federal  permits. 
Therefore,  to  ensure  that  the  full 
benefits  of  section  7  and  other 
conservation  measures  under  the  Act 
will  apply  to  the  Mount  liraham  red 
squirrel  prompt  determination  of 
endangered  status  is  essential 

Section  4(b)(2)  of  the  .\ct  requires  the 
Service  to  consider  economic  and  other 
impacts  of  designating  a  particular  area 
as  critical  habitat.  The  Service  is  in  the 
process  of  evaluating  the  information 
obtained  dunng  the  comment  penod  on 
the  economic  impacts  of  designating 
critical  habitat.  However,  because  of  the 
complexities  and  extent  of  the  activities 
beioK  assessed,  the  Service  has  not 
completed  the  evaluation.  The  Service  is 
currently  performing  the  t^conomlc  and 
other  impact  analyses  required  for  a 
determination  soon.  The  final  decision 
on  designation  of  critical  habitat  for  the 
Mount  Graham  red  squirrel  must  be 
made  by  May  21.  1988.  pursuant  to 
secUon  4(b)(6)(C)(ii)  of  the  Act.  as 
amended. 

.Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recoRnition. 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  practices.  Recogiution 


through  listing  encourages  the  results  in 
conservation  actions  by  Federal.  State, 
and  private  agencie-s.  groups,  and 
individuals  The  Endangered  Species 
Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
States  and  requires  that  recovery 
actions  be  carried  out  for  all  listed 
species.  Such  actions  are  initiated  by  the 
Service  following  listing  The  protection 
required  of  Federal  agencies  and  the 
prohibitions  against  taking  and  harm  are 
discussed,  in  part,  below. 

Section  7(a)  of  the  Act,  as  amended. 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFTi  Part 
402.  Section  7(a)12)  requires  Federal 
agencies  to  ensure  that  activities  they 
authorize,  fund,  or  carry  out  are  not 
likely  to  (eopardize  the  cont)nu.;d 
existence  of  a  listed  species  or  to 
destroy  or  adversely  modify  its  critical 
habitat.  If  a  Federal  action  may  affect  a 
listed  species  or  its  critical  habitat,  the 
responsible  Federal  agency  must  enter 
into  formal  consultation  with  the 
Service. 

Because  the  Mount  Graham  red 
squirrel  occurs  in  highest  deniities  in 
dense  spruce-fir  forest  it  would  suffer 
through  activities  that  destroy  such 
habitat  or  substanbally  reduce  forest 
density  l^otential  activities  that  could 
adversely  affect  the  habitat  mcJude 
timber  harvesting,  recreational 
development,  and  construction  of  the 
proposed  astrophysical  facility  on 
.Mount  Graham,  if  these  were 
undertaken  without  adequate 
consideration  of  the  welfare  of  the 
squirrel.  Any  such  activities  that  take 
place  on  national  forests  would  require 
authorization  by  the  U.S.  Forest  Service. 
Be<.ause  the  entire  range  of  the  Mount 
Graham  red  squirrel  is  within  a  national 
forest,  the  activities  in  question  could 
require  appropriate  USES  consultation 
as  described  above 

Section  9  of  the  Ac !.  and 
implementing  regulations  found  at  50 
CFTl  17.21.  set  forth  a  series  of  general 
prohibitions  and  exceptions  that  apply 
to  all  endangered  wildlife.  These 
prohibitions,  in  part,  make  it  illegal  for 
any  person  subject  to  the  jurisdiction  of 
the  United  States  to  take,  import  or 
export  ship  in  interstate  commerce  in 
the  course  of  commercial  activity,  or  sell 
or  offer  for  sale  in  interstate  or  foreign 
commerce  any  listed  species.  It  also  is 
illegal  to  possess,  sell,  deliver,  carry, 
transport,  or  ship  any  such  wildlife  that 


has  been  taken  illegally.  Certain 
exceptions  apply  to  agents  of  the 
Service  and  State  conservation 
agencies. 

Permits  may  be  issued  to  carry  out 
otherwise  prohibited  activities  involving 
endangered  wildlife  species  under 
certain  circumstances.  Regulations 
governing  permits  are  at  50  CFR  17.22 
and  17.23.  Such  permits  are  available  for 
scientific  purposes,  to  enhance  the 
propagation  or  survival  of  the  species, 
and/or  for  incidental  take  in  connection 
with  otherwise  lawful  activities.  In  some 
instances,  permits  may  be  issued  during 
a  specified  time  to  relieve  undue 
economic  hardship  that  would  be 
suffered  if  such  relief  were  not 
available. 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969,  need  not  be  prepared 
in  connection  with  regulations  adopted 
pursuant  to  section  4(a)  of  the 
Fjidangered  Species  Act  of  1973.  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register  on 
October  25.  1983  (48  F'R  49244). 

This  final  listing  is  effective  upon 
publication  in  the  Federal  Register. 
Because  the  construction  of  an 
observatory  in  the  Graham  Mountains 
could  pose  significant  threats  to  the 
Mount  Graham  red  squirrel,  and 


because  this  proposed  action  is 
presently  pending  for  permit  approval 
by  the  U.S.  Forest  Service,  the  Service 
considers  that  the  protection  available 
to  the  species  under  section  7(a)(2)  of 
the  Act  should  be  implemented  as  soon 
as  the  public  receives  notice  of  the  final 
listing  decision.  For  these  reasons,  the 
Service  finds  that  "good  cause"  exists  to 
make  the  final  rule  listing  the  Mount 
Graham  red  squirrel  as  an  endangered 
species  effective  upon  publication  (5 
U.S.C.  553(d)(3):  50  CFR  424.18(b)(1)). 
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Regulation  Promulgation 

PART  17— {AMENDED] 

Accordingly,  Part  17,  Subchapter  B  of 
Chapter  I.  Title  50  of  the  Code  of  Federal 
Regulations,  is  amended  as  set  forth 
below: 

1.  The  authority  citation  for  Part  17 
continues  to  read  as  follows: 

Authority:  Pub.  L  93-205,  87  Stat.  884:  Pub. 
L  94-359.  90  Stat.  911;  Pub.  L  95-632  92  Stat 
3751;  Pub.  L  96-159.  93  Stat  1225;  Pub.  L.  97- 
304,  96  Stat.  1411  (16  U.S.C.  1531  et  seg.]. 

2.  Amend  §  17.11(h)  by  adding  the 
follownng.  in  alphabetical  order  under 
"Mammals,"  to  the  List  of  Endangered 
and  Threatened  Wildlife: 


5  17.11 
wildlife. 


Endangered  and  ttireaterted 
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SPECIES 
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Mammals 
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NA 


Dated:  May  28. 1987. 
Susan  Recce. 

Acting  Assistant  Secretary  for  Fish  and 

Wildlife  and  Parks. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  AdmtoMstration 

21  CFR  Part  573 

I  Docket  No.  86F-0060i 

Food  Additives  Permitted  In  Feed  and 
Drinking  Water  of  Animal^  Setvnium; 
Correction 

agency:  Food  and  Dnjg  Administration. 
action:  Final  rule;  correction. 

summary:  The  Fdod  and  Drug 
Adniiiiistrdtiun  (FUA)  is  correcting  tiie 
final  rule  that  amended  the  food 
additive  regulations  to  provide  for 
increased  selenium  use  levels  and 
consumption  rates  in  certain  feed 
products  for  the  major  food-producing 
animals  (52  FR  10«87;  April  a  1987).  One 
of  the  final  rule's  effects  was  to  increa.'.e 
the  maximum  use  level  of  selenium  in 
complete  feeds  for  chickens,  swine, 
turkeys,  sheep,  cattle,  and  ducks  from 
0.1  part  per  million  (ppm)  to  0.3  ppm. 
However,  the  rule  inadvertently 
neglected  to  make  the  corresponding 
proportional  increase  (i.e..  3X)  in  the 
maximum  concentration  of  selenium 
allowed  per  pound  of  the  complete  feed 
premix.  This  document  corrects  that 
oversight  by  making  the  3X  increase  of 
selenium  in  the  complete  feed  premix. 

FOR  FURTHER  INFORMATIOM  CONTACT: 

U  iliiam  D.  Price,  Center  for  Veterinary 
Medicine  (HFV-221).  Food  and  Drug 
Administration,  5600  Fishers  Lane. 
Rockville,  MI)  20h5~.  301-44:1-4438 

SUPPt-CMENTARY  INFORMATION:  In  FR 

Doc  87-7505  appearing  on  page  108fl"  in 
the  issue  of  Monday,  April  6,  1987.  page 
lOaaa.  §  572  920  St'/e.mum.  paragraph 
(c)(1)  IS  corrected  by  revising  "90  8 
milligrams"  to  read  "272.4  milligrams." 


Dated:  Mey  27. 1967. 
Gerald  B.  Guest. 

Dirfclor.  Center  for  Veterinary  Medicine 
|FR  Doc.  87-126S8  Filed  6-3-e7;  8:45  ami 
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DEPARTMENT  OF  DEFENSE 

Departmant  of  the  Navy 

32  CFR  Part  706 

Certifications  and  Exemptions  Under 
the  International  Regulations  for 
Preventing  Collisions  at  Sea,  1972; 
USS  HELENA 

agency:  Department  of  the  Navy,  IX)D. 
action:  Final  rule. 

summary:  The  Department  of  the  Ntavy 
IS  amending  its  certifications  and 
exemptions  under  the  International 
Regulations  for  Preventing  Collisions  at 
Sea,  1972  (72  COLREGS).  to  reflect  that 
the  Secretary  of  the  Navy  has 
determined  that  USS  HELENA  (SS.N- 
725)  IS  a  vessel  of  the  Navy  which,  due 
to  its  special  construction  and  purpose. 
cannot  comply  fully  with  certain 
provisions  of  the  72  COLRF.GS  without 
interfering  with  its  special  function  as  a 
naval  submarine.  The  intended  effect  of 
this  rule  is  to  warn  manners  in  waters 
where  72  COLREGS  apply. 
EFFECTIVE  DATE:  May  20.  1987. 
FOR  FURTHER  INFORMATION  CONTACT 
Captain  PC.  Turner,  |AGC,  U.S.  .N'avy, 
Admiralty  Counsel,  Office  of  the  judge 
.Advocate  General,  Navy  Department, 
200  Stovall  Street.  Alexandria,  VA 
22332-2400.  Telephone  number:  (202) 
325-9744, 
SUPPLEMENTARY  INF0RMATK>N: 

Pursuant  to  the  authority  granted  in  33 
use.  1605,  the  Department  of  the  .\avy 
amends  32  CFR  Part  706.  This 
amendment  provides  notice  that  the 
Secretary  of  the  Navy  has  certified  that 
USS  HEI.ENA  (SSN-725)  is  a  vessel  of 
the  .\avy  which,  due  to  its  special 
construction  and  purpose,  cannot 
comply  fully  with  "Z  COLREGS  Rule 
21(c),  pertaining  to  the  arc  of  visibility  of 
the  stemiight:  Annex  1.  section  2(a](i). 
pertaining  to  the  height  of  the  masthead 
light:  Annex  I,  section  2(k).  pertaining  to 
the  height  and  relative  positions  of  the 
anchor  lights,  and  Annex  I,  section  3(b), 
pertaining  to  the  location  of  the 
sidelights.  Full  compliance  with  the         i 


above-mentioned  72  COLREGS 
provisions  would  interfere  with  the 
special  functions  and  purposes  of  the 
vessel.  The  Secretary  of  the  Navy  has 

also  certified  that  the  above-mentioned 
lights  are  located  m  closest  possible 
compliance  wth  the  applicable  72 
COLREGS  requirements. 

Notice  is  also  provided  to  the  effect 
that  USS  HELE.NA  (SSN-:'25)  is  a 
member  of  the  SS.N  688  class  of  vessels 
for  which  certain  exemptions,  pursuant 
to  72  COLREGS,  Rule  38,  have  been 
previous!;,  authonzed  by  the  Secretary 
of  the  .N'avy.  The  exemptions  pertaining 
to  that  class,  found  in  the  existing  tables 
of  §  706,3,  are  equallv  applicable  to  USS 
HELENA  (SSN-725)," 

Moreover,  it  has  been  determined,  in 
accordance  with  32  CFR  Parts  296  and 
701,  that  publication  of  this  amendment 
for  public  comment  pnor  to  adoption  is 
impracticable,  unnecessary   and 
contrary  to  public  interest  since  it  is 
based  on  technical  fmdi.rigs  that  the 
placement  of  lights  on  this  vessel  m  a 
manner  differendy  from  that  prescribed 
herein  wi!!  adversely  affect  the  vessel  s 
ability  to  perform  its  military  functions. 

List  of  subjects  in  32  CFR  Part  706 

Marine  safety.  Navigation  (Water), 
Vessels. 

PART  706— (AMENDED] 

Accordingly,  32  CFR  Part  706  is 
amended  as  follows; 

1.  The  authority  citation  for  32  CFR 
Part  706  continues  to  read: 

Authority:  33  U.S.C.  1605. 

§  706.2  (Amended) 

2.  Table  One  of  §  706.2  is  amended  by 
adding  the  following  vessel: 
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3.  Table  Three  of  §  706.2  is  amended 
by  adding  the  following  vessel: 
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Dated:  May  20. 1987. 
lamos  H.  Webb.  |r. 

Sm  retary  of  the  Na  vy. 
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32  CFR  Part  706 

Certifications  and  Exemptions  Under 
the  International  Regulations  fof 
Preventing  Collisions  at  Sea,  1972; 
USS  SPIEGEL  GROVE 

AGENCY:  Department  of  the  Navy,  DOD. 
action:  Final  rule. 

summary:  The  Department  of  the  Navy 
is  amending  its  certifications  and 
exemptions  under  the  International 
Regulations  for  Preventing  Collisions  at 
Sea,  1972  (72  COLREGS).  to  reflect  that 
the  Secretary  of  the  Navy  has 
determined  that  USS  SPIEGEL  GROVE 
(LSD-32)  is  a  vessel  of  the  Navy  which, 
due  to  its  special  construction  and 
purpose,  cannot  comply  fully  with 
certain  provisions  of  the  72  COLREGS 
without  interfering  with  its  special 
function  as  a  naval  dock  landing  ship. 


The  intended  effect  of  this  rule  is  lo 
warn  mariners  in  waters  where  72 
COIJ^EGS  apply. 

EFFECTIVE  DATE:  May  20, 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ciptoiii  I'C    lurr.-T,  lACC,  T  S   N.ivy. 
Admiralty  Counsel,  Office  of  the  judge 
Advocate  General,  Navy  Department. 
200  Stovall  Street.  Alexandria.  VA 
22332-2400,  Telephone  number  (202) 
32.S-9744. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  authority  granted  in  33  U.S.C. 
1605,  the  Department  of  the  Navy 
amends  32  CFR  Part  706.  This 
amendment  provides  notice  that  the 
Secretary  of  the  Navy  has  certified  that 
USS  SPIEGEL  GROVE  (LSD-32)  is  a 
vessel  of  the  Navy  which,  due  to  its 
special  construction  and  purpose, 
cannot  comply  fully  with  72  COLREGS. 
Annex  1,  section  3(a).  pertaining  to  the 
placement  of  the  after  masthead  light 
and  the  horizontal  distance  between  the 
forward  and  after  masthead  lights, 
without  interfering  with  its  special 
function  as  a  naval  vessel.  The 
Secretary  of  the  Navy  has  also  certified 


that  the  aforementioned  lights  are 
located  in  closest  possible  compliance 
with  the  applicable  72  COLREGS 
requirements. 

Moreover,  it  has  been  determined,  in 
accordance  with  32  CFR  Parts  296  and 
701,  that  publication  of  thus  amendment 
for  public  comment  prior  to  adoption  is 
impracticable,  unnecessary,  and 
contrary  to  public  interest  since  it  is 
based  on  technical  findings  that  the 
placement  of  lights  on  this  vessel  in  a 
manner  differently  from  that  prescribed 
herein  will  adversely  affect  the  ship's 
ability  to  perform  its  military  functions. 

List  of  subjects  in  32  CFR  Part  706 

Marine  Safety,  Navigation  (Water). 


ind  Vt 


"Is 


PART  706— I  AMENDED) 

Accordingly,  32  CFR  Part  706  is 
amended  as  follows: 

1.  The  authority  citation  for  32  CFR 
Part  706  continues  to  read: 

Authority:  33  U  S.C.  1605. 

2.  Table  Five  of  S  706.2  is  amended  by 
adding  the  following  vessel: 
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Approved:  May  20, 1987. 
lames  H.  Webb.  Jr., 

Secretary  of  the  Navy. 

(FR  Doc.  87-12683  Filed  &-3-87;  8:45  amj 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  100 
ICCGD 12  87-031 

Special  Local  Regulations;  Budweiser 
Western  States  Ctiampionships 

agency:  Coast  Guard.  DOT. 


action:  Final  rule. 


summary:  Special  local  regulations  are 
adopted  for  the  annual  Budweiser 
Western  States  Championships  on  the 
San  Joaquin  River.  Stockton  Channel. 
The  purpose  is  to  control  traffic  in 
designated  areas  of  the  Stockton  Deep 
Water  Channel  during  the  event  to 
provide  for  safety  of  life  on  these 
navigable  waters. 

EFFECTrvE  date:  These  regulations 
become  effective  on  27  June  1987.  and 
thereafter  annually  on  the  final  weekend 
in  June. 
FOR  FURTHER  INFORMATION  CONTACT:  LT 

Jay  Ellis,  c/o  Commander  (bt),  Twelfth 


Coast  Guard  District.  Coast  Guard 
Island,  Alameda.  CA  94501-5100,  (415) 
437-3309  or  (FTS)  536-3309. 

SUPPLEMENTARY  INFORMATION:  On  12 

March  1987.  the  Coast  Guard  published 
a  notice  of  proposed  rule  making  in  the 
Federal  Register  for  these  regulations  (52 
FR  7623).  Interested  persons  were 
requested  to  submit  comments  and  no 
comments  were  received. 

Drafting  Information:  The  draftsmen 
of  this  notice  are  LT  Jay  Ellis,  project 
officer.  Chief  Boating  Technical  Branch. 
Twelfth  Coast  Guard  District  and  LCDR 
Peter  Mitchell,  project  attorney.  Twelfth 
Coast  Guard  District  Legal  Office, 


Discussion:  No  romments  were 
received,  and  no  changes  were  made  to 
the  proposed  rejfiiiBtions  as  originally 
published. 

Economic  Assessment  and 
Certification:  These  proposed 
regulations  are  considered  to  be  non- 
major  under  Executive  Order  12291  on 
Federal  Regulations  and  non-significant 
under  Department  of  Transportation 
regulatory  policies  and  procedures  (44 
FR  IIO.M:'  February  26,  1979).  The 
economic  impact  of  this  proposal  is 
expected  to  be  so  minimal  that  a  full 
regulatory  evaluation  is  not  necessary.  It 
involves  neylijiihle  cost  and  will  not 
have  significant  effect  on  recreational 
vessels,  commercial  vessels  or  other 
marine  interests. 

Since  the  impact  of  this  proposal  is 
expected  to  be  minimal,  the  Coast 
Guard  certifies  that,  if  adopted,  it  will 
not  have  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safety.  Navigation  (water). 

rinal  Regulations 

PART  100— [AMENDED! 

In  consideration  of  the  foregoing,  Part 
100  of  Title  33,  Code  of  Federal 
Regulations  is  amended  as  follows: 

1.  The  authority  citation  for  Part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1233.  49  CFR  1.46  and 
33  CFR  100.35. 

2.  Section  100.1203  is  added  to  read  as 

follows: 

§  100  1203     San  Joaquin  River— Budweiser 
Western  States  Cttampionshlps. 

(a)  Effpctivr  Dntrs.  These  regulations 
are  effective  from  1(XK)  to  1800  local  time 
on  27  and  28  June,  1987.  and  thereafter 
annually  on  the  final  weekend  of  June  as 
published  in  the  Local  Notice  to 
Mariners. 

(b)  Regulated  Area:  Budweiser 
Western  States  Championships  Race 
Course  Area:  That  portion  of  the 
Stockton  Deep  Water  Channel  from 
Stockton  Channel  Light  43  (Light  List 
Number  7150)  east  (upstream)  to 
S,tockton  Channel  Light  48  (Light  List 
Number  7165).  a  distance  of 
approximately  1.25  statute  miles. 

(c)  Closure:  The  regulated  area  will  be 
closed  to  all  vessel  traffic  during  the 
Budweiser  Western  States 
Championships'  trials,  races,  and  heats 
from  1000  to  1800  on  each  day  of  the 
event.  Transit  through  the  regulated  area 
will  be  permitted  at  approximately  1130. 
1315, 1500,  and  1645  local  time  on 


Saturday,  and  at  approximately  1100, 
1215, 1430,  and  1545  on  Sunday,  for  a 
minimum  of  fifteen  [15]  minutes  each 
time  to  allow  for  the  safe  transit  of  non- 
participant  vessels  through  the  area.  The 
regulated  area  may  be  opened  during 
published  closure  times  when  there  are 
no  events  in  progress  and  it  is  deemed 
safe  by  the  Patrol  Commander. 

(d)  Regulations:  (1)  All  vessels  not 
officially  involved  with  the  Budweiser 
Western  States  Championships  will 
remain  outside  of  the  regulated  area 
during  penous  of  closure  unless 
permission  to  enter  the  area  is  received 
from  a  patrol  vessel. 

(2)  No  vessel  shall  anchor  or  drift  in 
the  regulated  area. 

(3)  All  vessels  not  officially  involved 
with  the  Budweiser  Western  States 
Championships  shall  proceed  in  a  safe 
and  prudent  manner  directly  through  the 
regulated  area  when  it  is  open  to 
navigation. 

(4)  All  vessels  in  the  vicinity  of  the 
regulated  area  shall  comply  with  the 
instructions  of  the  U.S.  Coast  Guard  and 
local  enforcement  patrol  personnel 

Dated:  Mny  19,  1967. 
William  P.  Leahy,  Jr., 

Captain,  U.S.  Coast  Guard,  Commander, 
Twelfth  Coast  Guard  District  Acting. 
|FR  Doc.  87-12738  Filed  6-3-87:  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  60 
IAD-FRL-2921-71 

Standards  of  Performance  for  New 
Stationary  Sources;  Quality  Assurance 
Requirements  for  Gaseous  Continuous 
Emission  Monitoring  Systems  Used  for 
Compliance  Determination 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  Addition  of  Appendix  F. 
Procedure  1 — Quality  Assurance 
Requirements  for  Gaseous  Continuous 
Emission  Monitoring  Systems  (CEMS's) 
Used  for  Compliance  Determination  was 
proposed  in  the  Federal  Register  on 
March  14.  1984  (49  FR  9676).  This  action 
promulgates  the  addition  of  Appendix  F, 
Procedure  1,  that  will  be  applicable  for 
evaluating  effectiveness  of  quality 
control  (QC)  and  quality  assurance  (QA) 
procedures  and  the  quality  of  data 


produced  by  any  CEMS  used  to 
demonstrate  compliance  with  40  CFR 
Part  60  emission  regulations  on  a 
continuous  basis  Procedure  1  applies  to 
steam  generating  units  subject  to  4  CFR 
Part  60.  Subpart  Da.  The  intended  eiied 
of  this  regulation  is  to  reauire  sources 
that  are  required  to  use  CEMS's  for 
continuous  compliance  determination  to 
evaluate  CEMS  data  quality  and  report 
results  of  quarterly  accuracy 
determinations  and  cahbration  drift 
(CD)  tests  with  the  required  emission 
reports.  Procedure  1  defines  the  test 
procedures  and  criteria  for  acceptable 
data  quality. 

EFFECTIVE  DATE:  June  4.  1987. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  judicial  review  of  these 
additions  to  40  CFR  Part  60  is  available 
on/y  by  the  filing  of  a  petition  for  review 
in  the  U.S.  Courts  of  Appeals  for  the 
District  of  Columbia  Circuit  within  60 
days  of  today's  publication  of  this  rule. 
Under  section  307(b)(2)  of  the  Clean  Air 
Act,  the  requirements  that  are  the 
subject  of  today's  notice  may  not  be 
challenged  later  in  civil  or  criminal 
proceedings  brought  by  EPA  to  enforce 
these  requirements. 

ADDRESSES:  Summary  of  Comments  and 
Responses.  The  summary  of  comments 
and  responses  for  the  proposed  addition 
of  Appendix  F,  Procedure  1.  may  be 
obtained  from  the  U.S.  EPA  Library 
(MD-35),  Research  Triangle  Park.  North 
Carolina  27711,  telephone  number  (919) 
541-2777.  Please  refer  to  "Appendix  F — 
Quahty  Assurance  Procedures, 
Procedure  1 — Quality  Assurance 
Requirements  for  Gaseous  Continuous 
Emission  Monitoring  Systems  Used  for 
Compliance  Determination  (Proposed 
March  14, 1984,  49  FR  09676)— Summary 
of  Comments  and  Responses.  EPA-450/ 

"  The  document  contains 

(1)  a  summary  of  the  changes  made  to 
Procedure  1  since  proposal  and  (2)  a 
summary  of  all  the  public  comments 
made  on  the  proposed  addition  and  the 
Agency's  response  to  the  comments. 
Quality  Assurance  Guidelines:  A 
document  entitled  "Calculation  and 
Interpretation  of  Accuracy  for 
Continuous  Emission  Monitoring 
Systems  "  is  available  from  the  U.S.  EPA, 
Office  of  Research  and  Development 
Publications,  26  West  St.  Clair  Street. 
Cincinnati,  Ohio  45268.  It  is  Section  3.0.7 
of  the  Quality  Assurance  Handbook  for 
Air  Pollution  Measurement  Systems, 
Volume  III,  Stationary  Source  Specific 
Methods.  EPA-600/4-77-0276.  The 
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purpose  of  this  document  is  to  provide 
opfTators  and  reviewers  of  CEMS's  with 
guidelines  for  evaluating  results  of 
CEMS  relative  accuracy  tests  and 
audits. 

Docket.  A  docket,  number  A-80-29, 
containing  information  considered  by 
the  Agency  in  the  development  of  the 
additions  is  available  for  public 
inspection  between  8:00  a.m.  and  4:00 
p  m.  Monday  through  Friday,  at  EPA's 
Central  Docket  Section  (LE-t31).  West 
Tower  Lobby.  Gallery  1,  401  M  Street, 
S.W..  Washington.  D.C.  20460.  A 
reasonable  fee  may  be  charged  for 
copying. 

FOR  FURTHER  INFORMATION  CONTACT: 
Darryl  |.  von  Lehmden.  Quality 
Assurance  Division,  Environmental 
Monitoring  Systems  Laboratory  (MD- 
77),  U.S.  Environmental  Protection 
Agency,  Research  Triangle  Park,  North 
Carolina  27711.  telephone  (919)  541- 
2415;  or  Peter  R.  Westlin.  Emission 
Standards  and  Engineering  Division. 
(MI>-19),  U.S.  EPA,  Research  Triangle 
Park,  North  Carolina  27711.  telephone 
number  (919)  541-2237. 
SUPPLEMENTARY  INFORMATION: 

I  Public  Participation 

The  addition  of  Appendix  F. 
l*rocedure  1,  was  proposed  in  the 
Federal  Register  on  March  14, 1984  (49 
FK  9676).  Public  comments  were 
solicited  at  the  time  of  proposal  To 
provide  interested  persons  the 
opportunity  for  oral  presentation  of 
data,  views,  or  arguments  concerning 
the  proposed  procedures,  a  public 
hearing  was  scheduled  for  April  9, 1984, 
beginning  at  9:00  a.m.  However,  the 
hearing  was  not  held  because  no  one 
requested  to  speak.  The  public  comment 
period  was  from  March  14,  1984,  to  May 
14, 1984.  and  was  later  extended  to  July 
13.  1984  (49  FHR  24151). 

Thirty-nine  comment  letters 
concerning  the  issues  relative  to  the 
proposed  procedures  were  received.  The 
comments  have  been  carefully 
considered;  and,  where  determined  to  be 
appropriate  by  the  Agency,  changes 
have  been  made  in  the  proposed 
addition. 

II  Significant  Comments  and  Changes  to 
the  Proposed  Appendix  F,  Procedure  1 

Comments  on  the  proposed  addition 
of  Appendix  F,  Procedure  1,  were 
received  from  industry.  Federal 
agencies.  State  air  pollution  control 
agencies,  trade  associations,  and 
equipment  manufacturers.  A  detailed 
discussion  of  these  comments  and 
responses  can  be  found  in  the  document 
describee)  in  the  addresses  section  of 
the  preamble.  The  summary  of 


comments  and  responses  are 
summarized  in  this  preamble.  Most  of 
the  comment  letters  contained  multiple 
comments.  The  comments  have  been 
divided  into  categories  cited  below. 

Applicability 

Several  commenters  were  concerned 
that  Procedure  1  would  become 
applicable  to  Subpart  D  sources  which 
in  turn  would  have  to  undertake 
significant  changes  to  CF.M'8  installed 
under  less  stringent  regulations.  The 
commenters  suggested  that  the 
applicability  of  appendix  F  be  limited  to 
CEMS's  installed  after  the  promulgation 
of  the  regulation.  The  Agency  has 
determined  that  QA  procedures  are 
necessary  when  CEMS's  are  used  for 
compliance  determinations.  Revisions  to 
Subpart  D  were  proposed  on  October  21, 
1983  (48  FR  46960).  and  the  proposal 
contained  continuous  compliance 
provisions.  However,  the  burden  of  any 
CEMS  changes  required  because  of  the 
application  of  Procedure  1  will  be 
evaluated  when  and  if  revisions  to 
Subpart  D  are  promulgated. 

Two  commenters  stated  that  6  months 
would  be  insufficient  time  to  incorporate 
the  data  reduction  procedures,  write  the 
QC  procedures,  and  hire  and  train 
additional  personnel  needed  to  comply 
with  the  requirements  in  Procedure  1. 
The  Agency  revised  Procedure  1  as 
proposed  to  eliminate  the  precision 
determination  that  would  have  required 
considerable  revision  of  existing 
computer  operated  systems.  It  is  the 
opinion  of  the  Agency  that,  without  the 
precision  determination  provisions,  6 
months  is  sufficient  time  to  prepare  to 
comply  with  Procedure  1.  The  proposed 
revisions  to  Subpart  D  included  a 
provision  to  allow  affected  sources  1  full 
year  to  develop  CEMS's  before  having  to 
comply  with  the  revised  regulations. 

Several  commenters  expressed 
concerns  about  the  applicability  of 
continuous  compliance  regulations  and 
the  use  of  CEMS's  for  compliance 
determinations.  The  determination  that 
a  CEMS  is  an  appropriate  compliance 
tool  for  new  source  performance 
standards  was  not  within  the  scope  of 
the  procedure  1  proposal.  Such  a 
determination  was  made  with  respect  to 
Subpart  Da  in  that  rulemaking  and  is  a 
subject  of  the  pending  Subpart  D 
rulemaking.  Procedure  1  provides  a 
basis  for  evaluating  CEMS  data  that  are 
used  for  compliance  determinations. 

Quality  Control  Requirements 

Three  commenters  suggested  that  the 
criteria  list  in  the  QC  section  be 
expanded  to  include  several  site-specific 
factors.  The  Agency  believes  that  the 
list  in  Procedure  1  is  as  complete  as 


reasonably  possible  in  a  general 
regulation.  The  CEMS  operator  is 
encouraged  to  develop  a  quality  control 
list  specifically  suited  to  the  situation. 

One  commenter  stated  that  the 
rewriting  of  the  QC  procedures 
following  successive  audit  failures  will 
not  improve  the  performance  of  a  poorly 
designed  CEMS.  The  Agency  recognizes 
that  the  design  and  application  of  a 
CEMS  are  important  factors  in  the 
successful  operation  of  the  CEMS. 
Replacement  of  an  inadequate  CEMS 
may  be  the  only  appropriate  action 
available  after  continued  poor  operation 
and  is  an  action  that  should  be 
considered  in  developing  the  QC  plan. 

Assessment  of  Data  Precision 

Many  commenters  stated  that 
assignment  of  cylinder  gas  or  gas  cell 
concentration  values  using  CEMS 
responses  should  not  be  allowed.  The 
commenters  suggested  using  reference 
methods  for  this  determination.  The 
Agency  notes  that  the  cylinder  gas  or 
gas  cells  are  used  in  this  case  to 
measure  CF-MS  response  drift.  For  this 
purpose,  it  is  not  necessary  to  know  the 
input  values  with  absolute  accuracy,  but 
only  that  the  value  is  stable. 

Many  commenters  noted  that  present 
regulations  require  daily  zero  and  span 
CD  check  and  adjustment  and  that 
additional  precision  determinations 
were  unnecessary.  Reporting 
requirements  for  these  precision 
assessments  were  burdensome,  as  well. 
The  Agency  agrees  that  the  precision 
calculation  and  rerporting  are 
unnecessary  for  QA  and  has  removed 
the  precision  section  from  Procedure  1. 
The  CD  determination  procedure  has 
been  expanded  to  include  the  zero  (or 
low-level)  value  as  well  as  the  upper- 
level  value. 

Zero  and  Upper-Level  Calibration  Drift 

Three  commenters  stated  that  it 
would  be  appropriate  to  declare  a  CEMS 
to  be  out-of-control  when  drift  exceeded 
twice  the  Appendix  B  specifications  on 
any  day,  rather  than  only  afier  5 
successive  days.  The  Agency's 
experience  is  that  application  of  this 
lower  limit  over  an  extended  period  of 
time  may  lead  to  excessive  adjustment 
frequency  and  CEMS  instability.  A 
single  drift  measurement  in  excess  of 
the  lower  limit  could  be  a  result  of  a 
statistical  aberration,  a  dirty  window 
which  could  be  easily  cleaned,  or  a 
nearly  empty  gas  cylinder,  none  of 
which  would  be  cause  for  declaring  the 
CEMS  out-of-control. 

Many  commenters  stated  that  the 
requirement  to  conduct  a  relative 
accuracy  audit  (RAA)  following  an  out- 
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of-control  caused  by  excessive  drift 
period  is  excessive.  The  Agency  agrees 
with  this  comment  and  revised  the 
proposal  to  include  the  determination  of 
the  end  of  the  out-of-control  period  that 
is  a  result  of  excessive  drift  by 
demonstrating  that  the  CEMS  is 
operating  within  drift  specifications. 

Several  commenters  noted  that  this 
section  and  other  sections  of  Procedure 
1  required  that  source  operators  use 
alternate  methods  of  obtaining 
emissions  data  when  the  CFJ^S  is  out- 
if-control.  This  requirement  in 
Procedure  1  could  lead  to  significant 
expenditures  for  alternate  monitoring. 
The  Agency  has  clarified  the  language 
from  the  proposal  to  note  that  Procedure 
1  defines  the  criteria  which  determine 
when  a  CEMS  is  out-of-control.  Under 
such  conditions,  the  CEMS  data  are  not 
valid  for  meeting  the  minimum  data 
availability  requirements  found  in 
continuous  compliance  regulations.  The 
applicable  regulations  specify  the 
minimum  data  availability  requirements 
and  these  requirements,  not  Appendix  F, 
dictate  the  necessity  for  alternate 
emission  monitoring  when  the  CEMS  is 
out-of-control.  The  alternate  monitoring 
method  may  be  another  CEMS  which 
would  also  be  subject  to  the 
requirements  in  Appendix  F,  Procedure 
1. 

Three  commenters  suggested  the  use 
of  historical  data  for  CEMS  out-of- 
control  periods  as  a  valid  alternative 
method.  The  Agency  agrees  that 
historical  diluent  emission  data  could  be 
considered  a  valid  alternative  method, 
but  that  review  of  the  alternative 
procedure  and  data  by  the  Agency 
would  be  necessary  before  approval  for 
specific  or  general  use.  Description  of 
the  procedure  is  included  in  40  CF'R 
60.13(i). 

One  commenter  provided  a  review  of 
CEMS  CD  data  (collected  by  EPA  during 
a  CEMS  demonstration  project)  that 
indicated  substantial  invalidation  of 
data  because  of  excessive  drift.  The 
Agency  reviewed  the  commenter's 
analyses  and  determined  that  the 
commenter  erred  in  establishing  the 
appropriate  CD  limits  and  in 
determining  the  number  of  out-of-control 
periods.  The  drift  limit  established  by 
the  commenter  was  about  one-half  of 
that  defined  in  Procedure  1.  This 
significant  difference  in  CD  on  drift 
limits  produced  a  significantly  larger 
number  of  apparent  drift  limit  violations 
than  would  be  determined  following  the 
criteria  in  Procedure  1. 

In  addition,  the  commenter  divided 
relatively  long  periods  of  poor  CEMS 
performance  info  several  periods  of  out- 
of-control  operation.  If  the  criteria  in 
P;ocedure  1  had  been  followed,  these 


individual  periods  of  out-of-control 
performance  would  have  been 
consolidated  into  relatively  few  out-of- 
control  periods  that  would  have  ended 
only  when  corrective  action  was 
completed.  The  Agency  has  determined 
the  long  term  CEMS  operation  can 
continue  uninterrupted  or  with  only  few 
interruptions  attributable  to  drift  criteria 
violations. 

A  ssessment  of  Data  A  ccuracy 

Many  commenters  expressed  the 
opinion  that  quarterly  assessment  of 
data  accuracy  is  too  frequent. 
Suggestions  for  alternative  schedules 
ranged  from  annual  to  only  once  at  the 
time  of  CEMS  installation.  The 
commenters  provided  no  information 
supporting  a  reduction  in  audit 
frequency.  While  the  Agency  agrees  that 
CEMS  design,  application,  and 
maintenance  are  critical  to  proper 
operation  and  high  data  quality,  the 
Agency  is  convinced  that  the  only 
measure  of  QC  effectiveness  is  a 
periodic  accuracy  audit.  The  Agency's 
experience  indicates  that  a  quarterly 
audit  frequency  is  appropriate;  this  is 
based  on  the  results  of  studies  of  long 
term  performance  of  CEM's  performed 
by  the  EPA  Office  of  Research  and 
Development  (technical  paper 
describing  the  work  is  in  the  docket). 

Procedure  1  has  been  revised  from  the 
proposal  to  reduce  the  burden  of 
accuracy  auditing  within  the  scope  of 
quarterly  audit  periods.  The  relative 
accuracy  lest  audit  (RATA)  is  performed 
as  defined  in  the  applicable 
performance  specification  in  Appendix 
B  and  is  required  only  once  per  year. 
Either  of  two  other  audit  procedures  is 
allowed  for  the  other  three  audit  periods 
each  year;  these  procedures  are  the 
cylinder  gas  audit  (CGA)  and  the  RAA 
based  on  a  three-run.  manual  method 
test. 

Five  commenters  urged  the  use  of 
calibration  gas  cells  as  acceptable  audit 
materials.  The  Agency  has  no 
independent  procedure  for  determining 
accurately  the  appropriate  CEMS 
response  a  gas  cell  should  produce. 
Without  an  independent  certification  of 
gas  cells  or  an  appropriate  application 
procedure,  the  Agency  has  determined 
that  gas  cell  audit  material  is 
unacceptable  for  accuracy  auditing. 

Several  commenters  proposed 
alternative  audit  procedures  including 
fuel  sampling  and  analysis,  process  rate 
measurements,  and  inclusion  of  new  test 
method  procedures  (e.g..  Methods  6A 
and  6B].  The  Agency  has  no  data  to 
support  the  use  of  fuel  sampling  and 
analysis  procedures  as  a  basis  for  CEMS 
accuracy  auditing  on  any  reasonable 
time  scale  (e.g..  hourly  or  daily).  The 


imprecision  associated  with  fuel  data 
for  these  short  test  periods  is  much 
greater  than  the  acceptable  drift  limits 
specified  for  CEMS.  Process  rate 
measurements  are  also  inappropriate  as 
accuracy  audit  bases  because  of  the 
source-specific  nature  of  such 
procedures.  The  Agency  provides  meanf 
for  reviewing  and  approving  acceptable 
alternative  procedures  applicable  to 
specific  sources. 

The  Agency  agrees  that  promulgated 
methods,  such  as  Methods  3A.  6A,  6B, 
6C.  and  7E  should  be  allowed  as 
accuracy  audit  methods  and  has  revised 
the  appropriate  paragraphs  in  the 
General  Ptovisions  accordingly. 

Tvyp  commenters  questioned  the  need 
to  specify  that  all  audits  be  completed  in 
the  first  2  months  of  any  quarter.  The 
Agency  agrees  and  has  changed  the 
requirement  in  Procedure  1  to  allow  the 
audit  to  occur  any  time  during  a  quarter, 
but  there  must  be  a  minimum  of  60  days 
between  two  quarterly  audits. 

Two  commenters  recommended  three- 
point  calibration  checks  in  lieu  of  the 
two-point  audit  specified  in  Procedure  1 
as  a  more  appropriate  audit  procedure. 
The  Agency  disagrees  that  a  three-point 
repeated,  calibration  error  test  is  a  more 
appropriate  audit.  The  calibration  error 
test  provides  information  about  the 
linearity  of  the  CEMS  response 
throughout  the  range  of  the  instrument 
response.  The  CGA  in  Procedure  1  tests 
the  CEMS  for  the  accuracy  of  responses 
to  two  audit  gases  with  concentrations 
representing  and  bracketing  the 
expected  level  of  emissions  at  the  level 
of  the  emission  standard.  This  is  a 
procedure  that  more  appropriately 
represents  an  independent  audit. 

Several  commenters  proposed  to 
allow  manual  method  analysis  of 
cylinder  gas  concentrations  for  the 
CGA.  The  Agency  has  determined  that 
independent  analysis  of  audits  is 
necessary  and  has  established  a  policy 
of  traceability  to  National  Bureau  of 
Standards  standard  gaseous  reference 
materials  (SGRM's)  or  manufacturers' 
certified  reference  materials  (CRM's)  for 
this  purpose. 

Two  commenters  stated  that  use  of 
the  CGA  and  prohibition  of  the  use  of 
gas  cells  for  auditing  favors  some  CEMS 
technology  over  other  types  of  systems. 
This,  the  commenters  argued, 
discourages  research  and  development 
of  new  equipment.  The  Agency  believes 
the  CGA  is  a  technically  acceptable, 
demonstrated,  independent  auditing 
procedure  for  CEM's.  As  noted  earlier, 
the  gas  cell  is  not  acceptable  at  this  time 
as  an  audit  material.  Approval  of  a 
demonstrated  alternative  procedure, 
such  as  the  CGA.  is  not  favoritism  nor 
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should  it  discourage  development  of 
other  audit  procedures  or  CEMS 
instrumentation. 

Three  commenters  requested 
clarification  or  the  deFinition  of  when  an 
out-of-control  period  begins  and  ends. 
There  are  two  tests  that  may  result  in 
out-of-control  periods:  the  CD  check  and 
the  accuracy  audit.  An  out-of-control 
period  resulting  from  excessive  CEMS 
drift  begins  when  the  fifth  consecutive 
excessive  drift  determination  (or  first 
drift  determination  in  excess  of  four 
times  the  drift  specification)  occurs.  The 
out-of-control  period  ends  when 
corrective  action  is  completed  and  the 
CEMS  is  demonstrated  to  operate  within 
acceptable  drift  specifications  again 
(i.e.,  at  the  end  of  the  day  when  the  CD 
measurements  are  within 
specifications). 

The  CEMS  is  determined  to  be  out-of- 
control  as  a  result  of  excessive 
inaccuracy  from  the  time  the  accuracy 
audit  sampling  is  completed.  This  does 
not  include  the  time  for  sample  analysis 
and  data  reduction.  The  out-of-control 
period  ends  when  the  CEMS  completes 
the  audit  sampling  successfully;  again, 
time  for  sample  analysis  and  data 
reduction  is  not  included.  This  approach 
emphasizes  the  importance  of 
expediting  sample  analysis  and  data 
reduction. 

Two  commenters  questioned  the 
requirement  to  conduct  accuracy  audits 
periodically  when  the  source  is  operated 
seasonally  or  otherwise  intermittently. 
The  cost  of  possible  forced-operation  of 
a  source  in  order  to  conduct  an  accuracy 
audit  would  be  significant.  Procedure  1 
as  promulgated  requires  only  an  annual 
RATA  while  quarterly  audits  may  be 
completed  using  CGA  or  RAA.  The 
Agency  believes  it  is  not  burdensome  to 
require  a  RATA  and  at  least  50  percent 
load  operation  once  per  year.  The 
Agency  also  believes  it  is  critical  to 
maintain  operation  of  a  CEMS 
regardless  of  operation  of  the  source  if 
that  CEMS  is  to  provide  compliance 
data  when  the  source  is  operating  at 
compliance  levels.  The  operator  of  a 
source  that  operates  seasonally  can 
request  a  revised  schedule  for  auditing 
from  the  Agency  that  would  include  the 
RATA. 

EPA  Performance  Audit  Program 

One  commenter  questioned  the  ability 
of  the  Agency  to  supply  the  EPA 
methods  performance  audit  samples 
required  for  every  RATA.  The  Agency 
has  made  the  necessary  plans  with 
suppliers  to  have  a  sufficient  supply  of 
audit  samples  available  not  only  for  the 
RATA's  but  also  for  other  compliance 
testing  required  using  EPA  methods. 


Calculation  of  Data  Accuracy 

One  commenter  questioned  the  use  of 
the  confidence  interval  in  calculating 
relative  accuracy  (RAj  with  fewer  than 
nine  data  sets.  While  it  is  correct 
statistically  to  include  the  confidence 
interval  with  any  number  of  data  sets, 
the  potential  size  of  the  confidence 
interval  can  overshadow  the  mean  or 
average  value  when  the  number  of  data 
sets  is  reduced  to  as  few  as  three.  For 
this  reason,  the  RAA  quarterly  audit 
alternative  using  only  three  runs  will  be 
determined  based  on  the  average  values 
only.  The  RATA  is  conducted  annually 
and  will  include  the  sum  of  the  nine  run 
average  and  the  confidence  interval  in 
calculating  RA. 

Reporting  Requirements 

Five  commenters  stated  that  the 
promulgation  of  Appendix  F.  Procedure 
1,  would  significantly  increase 
recordkeeping  and  reporting 
requirements  for  affected  facilities.  They 
questioned  whether  the  increase  in 
labor  and  associated  costs  would  yield  a 
commensurate  improvement  in  data 
quality.  The  Agency  has  eliminated  a 
great  deal  of  the  data  reduction  and 
reporting  requirements  from  the 
Procedure  1  proposal  with  the  deletion 
of  the  precision  determinations.  The 
Agency  believes  it  is  not  burdensome  to 
require  a  source  to  supply  audit  results, 
drift  assessments,  and  information 
about  out-of-control  periods  with  other 
compliance  reports.  Procedure  1  will  not 
significantly  increase  the  reporting 
requirements  for  sources  using  CEMS's 
for  compliance  monitoring. 

One  commenter  proposed  that 
Procedure  1  include  a  provision  that 
would  not  preclude  control  agencies 
from  taking  into  account  QA  results 
when  revievnng  CEMS  data,  but  prohibit 
sources  from  doing  so.  The  Agency's 
response  is  thatlt  is  technically 
incorrect  to  adjust  CEMS  data  using 
RAA  results.  This  applies  to  both  the 
source  owner/ operator  reporting  the 
data  and  the  control  agency  reviewing 
the  results  Source  operators  must 
comply  with  reporting  and 
recordkeeping  requirements  as  they  are 
written. 

The  bases  for  not  allowing  adjustment 
of  CEMS  results  are  the  imprecision  and 
error  associated  with  both  the  CEMS 
and  the  audit  method  results.  These 
measurement  factors  are  the  reason  for 
allowing  a  range  of  audit  results  (e.g.,  20 
percent  for  the  RATA)  that  indicates 
acceptable  CEMS  performance.  In 
addition,  the  audi»«  represent  only  a 
brief  period  of  CEMS  and  process 
operation  while  compliance  data 
represent  relatively  long  periods  of 


operation.  There  is  no  technical  basis 
for  adjusting  CEMS  results  using  QA 
data.  Quality  assurance  results  should 
be  considered  only  in  assuring  that  the 
CEMS  performance  is  within 
specifications. 

Costs  of  Implementation 

Five  commenters  recalculated  the 
estimated  labor-years  required  to 
implement  Procedure  1  at  Subpart  Da 
sources  and  found  the  number  to  be  124 
person-years  instead  of  the  80  person- 
years  mentioned  in  the  proposed 
preamble.  The  .Agency  determined  the 
labor  needed  to  meet  the  Procedure  1 
requirements  in  the  industry  recognizing 
that  not  all  Subpart  Da  sources  would 
be  operating  the  entire  evaluation  period 
(5  years).  The  commenters'  figures 
represent  the  worst  case  view,  but  the 
Agency's  80  person-year  value  is  also  a 
conservative  figure  that  more  closely 
represents  the  expected  costs. 

Many  commenters  noted  that  the  level 
of  effort  included  in  the  proposal 
substantially  underestimates  the 
expected  costs,  because  the  proposal 
has  labor  estimates  based  on  an 
evaluation  of  a  unit  having  only  one  SO» 
and  one  NO,  monitor.  Subpart  Da 
sources  are  required  to  monitor  SO» 
control  efficiency  which  dicates  that 
uncontrolled  SO»  emissions  and 
diluent  gases  also  be  monitored.  The 
Agency  underestimated  the  costs  of 
implementing  Procedure  lata  Subpart 
Da  source  by  a  factor  of  two,  according 
to  the  commenters. 

The  Agency  agrees  that  the  cost 
estimates  in  the  proposal  were  derived 
for  only  an  outlet  CEMS.  However, 
adding  the  costs  incurred  by  including 
an  inlet  CEMS  will  not  necessarily 
double  the  costs  of  applying  Procedure 
1.  Many  QA  tasks  can  be  consolidated 
and  duplication  avoided  so  that  total 
costs  should  be  considerably  less  than 
twice  the  conservative  costs  mentioned 
in  the  proposal. 

There  are  a  number  of  other  changes 
incorporated  into  Procedure  1  since 
proposal  that  will  decrease  estimated 
costs  of  implementation.  The  precision 
assessment  and  reporting  have  been 
eliminated.  The  RATA  has  been 
changed  to  once  annually  instead  of 
semiannually,  and  the  CGA  and 
abbreviated  RAA  are  allowed  the  other 
three  quarters.  The  Agency  has 
estimated  effort  for  implementing 
Procedure  1  based  on  the  promulgation 
version  and  determined  these  costs  to 
be  between  326  and  704  labor  hours  per 
year  for  a  Subpart  Da  facility  depending 
on  the  type  of  audit  used,  CGA  or  RAA. 
This  cost  is  consistent  with  the  estimate 
described  in  the  proposal  and  does  not 
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significantly  change  the  estimated 
effects  on  the  industry. 

The  Agency  believes  that  the  benefits 
from  providing  useable,  valid, 
compliance  emission  data  apply  to  both 
the  source  operator  and  the  regulatory 
agency.  The  expenses  for  implementing 
Procedure  1  are  worthwhile  for  the 
increased  confidence  in  demonstrating 
compliance  and  in  instituting 
enforcement  action.  Source  operators 
further  benefit  through  the  availability 
of  continuous,  valid  information  on  the 
operation  of  the  control  system  and  can 
use  such  data  to  optimize  operation. 

Miscellaneous 

One  commenter  suggested  that  the 
Agency  should  focus  on  the  research 
and  development  of  CEMS  technology  in 
developing  less  burdensome  QA 
requirements.  The  Agency  believes 
CEMS  technology  is  sufficiently 
developed  to  apply  it  to  continuous 
compliance  determinations.  Numerous, 
successful,  long-term,  CEMS 
demonstrations  have  been  reported  by 
both  the  Agency  and  by  industrial  users. 
There  is  no  substantive  reason  for 
delaying  the  implementation  of 
Procedure  1. 

III.  Docket 

The  docket  is  an  organized  and 
complete  file  of  the  information 
considered  by  EPA  in  the  development 
of  this  rulemaking.  The  docket  is  a 
dynamic  file,  since  material  is  added 
throughout  the  rulemaking  development. 
The  docketing  system  is  intended  to 
allow  members  of  the  public  and 
industries  involved  to  identify  and 
locate  documents  readily  so  they  can 
intelligently  and  effectively  participate 
in  the  rulemaking  process.  Along  with 
the  statement  of  basis  and  purposes  of 
the  proposed  and  promulgated  rule  and 
EPA  responses  to  significant  comments, 
the  contents  of  the  docket  will  serve  as 
the  record  in  case  of  judicial  review 
(section  307(d)(7)(a)l. 

IV.  Miscellaneous 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  regulation  is 
"major"  and,  therefore,  subject  to  the 
requirement  of  a  regulatory  impact 
analysis.  This  regulation  is  not  major 
because  it  will  not  have  an  annual  effect 
on  the  economy  of  $100  million  or  more; 
it  will  not  result  in  a  major  increase  in 
costs  or  prices:  and  there  will  be  no 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  U.S. -based  entrprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 


The  Regulatory  Flexibility  Act  of  1980 
requires  identification  of  potentially 
adverse  impacts  of  Federal  regulations 
upon  small  business  entities.  The  Act 
specifically  requires  the  completion  of  a 
Regulatory  Flexibility  Analysis  in  those 
instances  where  small  business  impacts 
are  possible.  Because  this  regulation 
affects  only  one  source  category,  large 
utility  boilers,  and  does  not  affect  small 
business  entities,  no  Regulatory 
Flexibility  Analysis  has  been  conducted. 

P-irsuant  to  the  provisions  of  5  U.S.C. 
605(b),  1  hereby  certify  that  the  proposed 
rule  will  not  have  a  significant  economic 
impact  on  any  small  entities. 

This  regulation  was  submitted  to  the 
Office  of  Management  and  Budget 
(0MB)  for  review  as  required  by 
Executive  Order  12291.  Any  written 
comments  from  OMB  and  any  written 
EPA  responses  are  available  in  the 
docket. 

Dated:  May  27. 1987, 
Lae  M.  Thomas, 

Administrator. 

List  of  Subjects  b  40  CFR  Part  60 

Air  pollution  control,  sulfur  dioxide. 

PART  60— (AMENDED] 

40  CFR  Part  60  is  amended  as  follows: 

1.  The  authority  for  testing, 
monitoring,  and  reporting  in  Part  60 
continues  to  read. 

Authority:  Sees.  101,  111,  114, 116,  301  of 
the  Clean  Air  Act.  as  amended  42  U.S.C.  7401, 
7411,7414,  7416.  7601. 

2.  Section  60.13  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

§  60.13    Monitoring  requirements. 

(a)  For  the  purposes  of  this  section,  all 
continuous  monitoring  systems  required 
under  applicable  subparts  shall  be 
subject  to  the  provisions  of  this  section 
upon  promulgation  of  peformance 
specifications  for  continuous  monitoring 
systems  under  Appendix  B  to  this  part 
and,  if  the  continuous  monitoring  system 
is  used  to  demonstrate  compliance  with 
emission  limits  on  a  continuous  basis, 
Appendix  F  to  this  part,  unless 
otherwise  specified  in  an  applicable 
subpart  or  by  the  Administrator. 
Appendix  F  is  applicable  December  4, 
1987. 
*        *         •         •         • 

3.  Section  60.45  is  amended  by 
revising  paragraph  (c)(1)  to  read  as 
follows: 

{  60.45    Emission  and  fuel  monrtoring. 
«         •         *         •  • 

.     (c)  •  •   * 


(1)  Methods  3  or  3A,  6,  6A.  6B  or  6C. 
and  7,  7A,  7C,  7D  or  7E,  as  applicable, 
shall  be  used  for  conducting  relative 
accuracy  evaluations  of  sulfur  dioxide 
and  nitrogen  oxides  continuous  emission 
monitoring  systems.  Methods  3A,  6C, 
and  7E  shall  be  used  only  at  the  sole 
discretion  of  the  source  owner  or 
operator. 
•        *        *        *        • 

4.  Section  60.47a  is  amended  by 
revising  paragraphs  (h),  (h)(1),  (h)(2}. 
and  (i)(l)  to  read  as  follows: 

§  60.47a    Emission  monitoring. 

•  •  •  «  « 

(h)  Methods  used  to  supplement 
continuous  emission  monitoring  system 
data  to  meet  the  minimum  data 
requirements  in  §  60.47a(f)  will  be  used 
as  specified  below  or  as  otherwise 
approved  by  the  Administrator. 

(1)  Methods  3  or  3A,  6  or  6C  and  7,  7A. 
7C.  7D  or  7E  as  applicable,  are  used. 
Method  6A  or  6B  may  be  used  whenever 
Methods  6  and  3  data  are  required  to 
determine  the  SOj  emission  rate  in  ng/J. 
Methods  3A,  6C.  and  7E  are  used  only  at 
the  sole  discretion  of  the  source  owner 
or  operator.  The  sampling  location(s)  are 
the  same  as  those  specified  for  the 
continuous  emission  monitoring  system. 

(2)  For  Method  6  or  6A,  the  minimum 
sampling  is  20  minutes  and  the  minimum 
sampling  volume  is  0.02  dsm'  (0.71  dscf) 
for  each  sample.  Samples  are  collected 
at  approximately  60-minute  intervals. 
Each  sample  represents  a  1-hour 
average.  Method  6B  shall  be  operated 
for  24  hours  per  sample,  and  the 
minimum  sample  volume  is  0.02  dsm* 
(0.71  dscf)  for  each  sample.  Each 
Method  6b  sample  represents  24  1-hour 
averages. 
***** 

(1)  Methods  3  or  3A,  6,  6A,  6B  or  60, 
and  7,  7A,  7C,  7D  or  7E,  as  applicable, 
are  used  for  conducting  relative 
accuracy  evaluations  of  sulfur  dioxide 
and  nitrogen  oxides  continuous  emission 
monitoring  systems.  Methods  3A,  6C, 
and  7E  are  used  only  at  the  sole 
discretion  of  the  source  owner  or 
operator, 
***** 

5.  By  adding  Appendix  F,  Procedure  1, 
to  read  as  follows: 

Appendix  F — Quality  Assurance  Procedures 

Procedure  1.  Quality  Assurance 
Requirements  for  Gas  Continuous  Emission 
Monitoring  Systems  Used  for  Compliance 
Determination 

1.  Applicability  and  Principle 

1.1  Applicability.  Procedure  1  is  used  to 
evaluate  the  effectiveness  of  quality  control 
(QC)  and  quality  assurance  (QA)  procedures 
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and  the  quality  of  data  produced  by  any 
continuous  emission  monitoring  system 
(CEMS)  that  IS  used  for  determining 
compliance  with  the  emission  standards  on  a 
continuous  basis  as  specified  in  the 
applicable  regulation.  The  CEMS  may  include 
pollutant  {e.g..  SOi  and  NO,)  and  diluent  (e.g.. 
Oi  or  COi)  monitors. 

This  procedure  specifies  the  minimum  QA 
requirements  necessary  for  the  control  and 
assessment  of  the  quality  of  CEMS  data 
submitted  to  the  Environmental  Protection 
Agency  (EPA).  Source  owners  and  operators 
responsible  for  one  or  more  CEMS's  used  for 
compliance  monitoring  must  meet  these 
minimum  requirements  and  are  encouraged 
to  develop  and  implement  a  more  extensive 
QA  program  or  to  continue  such  programs 
where  they  already  exist. 

Data  collected  as  a  result  of  QA  and  QC 
measures  required  in  this  procedure  are  to  be 
submitted  to  the  Agency.  These  data  are  to 
be  used  by  both  the  Agency  and  the  CEMS 
operator  in  assessing  the  effectiveness  of  the 
CEMS  QC  and  QA  procedures  in  the 
maintenance  of  acceptable  CEMS  operation 
and  valid  emission  data. 

Appendix  F,  Procedure  1  is  applicable 
[)ecember  4. 1987.  The  first  CEMS  accuracy 
assessirent  shall  be  a  relative  accuracy  test 
audit  (RATA)  (see  section  5)  and  shall  be 
completed  by  March  4. 1988  or  the  date  of  the 
initial  performance  test  required  by  the 
applicable  regulation,  whichever  is  later. 

1.2    Prindpie.  The  QA  procedures  consist 
of  two  distinct  and  equally  important 
functions.  One  function  is  the  assessment  of 
the  quality  of  the  CEMS  data  by  estimating 
accuracy.  The  other  function  is  the  control 
and  improvement  of  the  quality  of  the  CEMS 
data  by  implementing  QC  policies  and 
corrective  actions.  These  two  functions  form 
a  control  loop:  When  the  assessment  function 
indicates  that  the  data  quality  is  inadequate, 
the  control  effort  must  be  increased  until  the 
data  quality  is  acceptable.  In  order  to  provide 
uniformity  in  the  assessment  and  reporting  of 
data  quality,  this  procedure  explicitly 
specifies  the  assessment  methods  for 
response  drift  and  accuracy.  The  methods  are 
based  on  procedures  included  in  the 
applicable  performance  specifications  (PS's) 
in  Appendix  B  of  40  CFR  Part  60.  Procedure  1 
also  requires  the  analysis  of  the  EPA  audit 
samples  concurrent  with  certain  reference 
method  (RM)  analyses  as  specified  in  the 
applicable  RM's. 

Because  the  control  and  corrective  action 
function  encompasses  a  variety  of  policies, 
specifications,  standards,  and  corrective 
measures,  this  procedure  treats  QC 
requirements  in  general  terms  to  allow  each 
source  owner  or  operator  to  develop  a  QC 
system  that  is  most  effective  and  efficient  for 
the  circumstances. 

2.  Definitions  ' 

2.1  Continuous  Emission  Monitoring 
System.  The  total  equipment  required  for  the 
determination  of  a  gas  concentration  or 
emission  rate. 

2.2  Diluent  Gas.  A  major  gaseous 
constituent  in  a  gaseous  pollutant  mixture. 
For  combustion  sources.  COi  and  Oi  are  the 
major  gaseous  constituents  of  interest. 

2.3  Span  Value.  The  upper  limit  of  a  gas 
concentration  measurement  range  that  is 


specified  for  affected  source  categories  in  the 
applicable  subpart  of  the  r»^u!ation 

2.4  Zero.  Low-Levpl,  and  Migh-Level 
Values.  The  CEMS  rvspon.ie  values  related  to 
the  source  specific  span  value.  Determination 
of  zero,  low-level,  and  high-level  value*  is 
defined  in  the  appropriate  PS  in  Appendix  B 
of  this  part. 

2.5  Calibration  Drift  (CD).  The  difference 
in  the  CEMS  output  reading  from  a  reference 
value  after  a  period  of  operation  during 
which  no  unscheduled  maintenance,  repair  or 
adjustment  took  place.  The  reference  value 
may  be  supplied  by  a  cylinder  gas.  gas  cell, 
or  optical  filter  and  need  not  be  certified. 

2.8  Relative  Accuracy  (RA).  The  absolute 
mean  difference  between  the  gas 
concentration  or  emission  rate  determined  by 
the  CEMS  and  the  value  determined  by  the 
RM's  plus  the  2.5  percent  error  confidence 
coefficient  of  a  senet  of  tests  divided  by  the 
mean  of  the  RM  tests  or  the  apphcable 
emission  limit. 

3.  QC  Requirements 

Each  source  owner  or  operator  must 
develop  and  implement  a  QC  program.  As  a 
minimum,  each  QC  program  must  include 
written  procedures  which  should  describe  in 
detail,  complete,  step-by-step  procedures  and 
operations  for  each  of  the  following  activities: 

1.  Calibration  of  CEMS. 

2.  CD  determination  and  adjustment  of 
CEMS. 

3.  Preventive  maintenance  of  CEMS 
(including  spare  parts  inventory). 

4.  Data  recording,  calculations,  and 
reporting. 

5.  Accuracy  audit  procedures  including 
sampling  and  analysis  methods. 

6.  Program  of  corrective  action  for 
malfunctionipg  CEMS. 

As  described  in  Section  5.2.  whenever 
excessive  inaccuracies  occur  for  two 
consecutive  quarters,  the  source  owner  or 
operator  must  revise  the  current  written 
procedures  or  modify  or  replace  the  CEMS  to 
correct  the  deficiency  causing  the  excessive 
inaccuracies. 

These  written  procedures  must  be  kept  on 
record  and  available  for  inspection  by  the 
enforcement  agency. 

4.  CD  Assessment 

4.1  CD  Requirement.  As  described  in  40 
CFR  Part  60.13(d).  source  owners  and 
operators  of  CEMS  must  check,  record,  and 
quantify  the  CD  at  two  concentration  values 
at  least  once  daily  (approximately  24  hours) 
in  accordance  with  the  method  prescribed  by 
the  manufacturer.  The  CEMS  calibration 
must,  as  minimum,  be  adjusted  whenever  the 
daily  zero  (or  low-level)  CD  or  the  daily  high- 
level  CD  exceeds  two  times  the  limits  of  the 
applicable  PS's  in  Appendix  B  of  this 
regulation, 

4.2  Recording  Requirement  for  Automatic 
CD  Adjusting  Monitors.  Monitors  that 
automatically  adjust  the  data  to  the  corrected 
calibration  values  (e.g.,  microprocessor 
control)  must  be  programmed  to  record  the 
unadjusted  concentration  measured  in  the  CD 
prior  to  resetting  the  calibration,  if  performed, 
or  record  the  amount  of  adjustment. 

4.3  Criteria  for  Elxcessive  CD.  If  either  the 
zero  (for  low-level)  or  high-level  CD  result 


exceeds  twice  the  applicable  drift 
specification  in  Appendix  B  for  five, 
consecutive,  daily  periods,  the  CEMS  is  out- 
ofconlrol.  !f  either  the  zero  (or  low-level)  or 
high-level  CD  result  exceeds  four  times  the 
applicable  drift  specification  in  Appendix  B 
during  any  CD  check,  the  CEMS  is  out-of- 
control  If  the  CEMS  is  out-of-control,  take 
necessary  corrective  action.  Following 
corrective  action,  repeat  the  CD  checks. 

4.3  1     Out-Of  Control  Period  Definition. 
The  beginning  of  the  out-of-control  period  is 
the  time  corresponding  to  the  completion  of 
the  fifth,  consecutive,  daily  CD  check  with  a 
CD  in  excess  of  two  times  the  allowable  limit, 
or  the  time  corresponding  to  the  completion 
of  the  daily  CD  check  preceding  the  daily  CD 
check  that  results  in  a  CD  in  excess  of  four 
times  the  allowable  limit.  The  end  of  the  out- 
of-control  period  is  the  time  corresponding  to 
the  completion  of  the  CD  check  following 
corrective  action  that  results  in  the  CD's  at 
both  the  zero  (or  low-level)  and  high-level 
measurement  points  being  within  the 
corresponding  allowable  CD  limit  (i.e..  either 
two  times  or  four  times  the  allowable  limit  in 
Appendix  B). 

4.3.2  CEMS  Data  Status  During  Out-of- 
Control  Period.  During  the  period  the  CEMS 
is  out-of-control.  the  CEMS  data  may  not  be 
used  in  calculating  emission  compliance  nor 
be  counted  towards  meeting  minimum  data 
availability  as  required  and  described  in  the 
applicable  subpart  (e.g.,  S  60.47a(f)|- 

4.4  Data  Recording  and  Reporting.  As 
required  in  i  e0.7(d)  of  this  regulation  (40 
CFR  Part  80),  all  measurements  from  the 
CEMS  must  be  retained  on  file  by  the  source 
owner  for  at  least  2  years.  However,  emission 
data  obtained  on  each  successive  day  while 
the  CEMS  is  out-o/-control  may  not  be 
included  as  part  of  the  minimum  daily  data 
requirement  of  the  applicable  subpart  |e.g., 

i  60.478(0)  nor  be  used  in  the  calculation  of 
reported  emissions  for  that  penod 

5.  Data  Accuracy  Assessment 

5.1     Auditing  Requirements.  Each  CEMS 
must  be  audited  at  least  once  each  calendar 
quarter.  Successive  quarterly  audits  shall 
occur  no  closer  than  2  months.  The  audits 
shall  be  conducted  as  follows: 

5.1.1  Relative  Accuracy  Test  Audit 
(RATA).  The  RATA  must  be  conducted  at 
least  once  every  four  calendar  quarters. 
Conduct  the  RATA  as  described  for  the  RA 
test  procedure  in  the  applicable  PS  in 
Appendix  B  (e.g..  PS  2  for  SO,  and  NOx).  In 
addition,  analyze  the  appropriate 
performance  audit  samples  received  from 
EPA  as  described  in  the  applicable  sampling 
methods  (e.g..  Methods  6  and  7). 

5.1.2  Cylinder  Gas  Audit  (CCA).  If 
applicable,  a  CGA  may  be  conducted  in  three 
of  four  calendar  quarters,  but  in  no  more  than 
three  quarters  in  succession. 

To  conduct  a  CCA;  (1)  Challenge  the  CEMS 
(both  pollutant  and  diluent  portions  of  the 
CEMS.  if  applicable)  with  an  audit  gas  of 
known  concentration  at  two  points  within  the 
following  ranges: 


AucMianga 

AudN 
port 

Poauam 

CX3.           1            O, 

1 

2 

20  to  30%  ol 
50  10  60%  o< 

S  10  8%  by 

valunM 
10  10  14%  by 

»olome. 

4  10  6%  by 

wKuma 
8  10  12%  by 

voham. 

Challenge  the  CEIMS  three  times  at  each 
audit  point  and  use  the  average  of  the  three 
responses  in  determming  accuracy. 

Use  of  separate  audit  gas  c>'iinder  for  audit 
points  1  and  2.  Do  not  dilute  gas  from  audit 
cylinder  when  challenging  the  CEMS. 

The  monitor  should  be  challenged  at  each 
audit  point  for  a  sufficient  period  of  time  to 
assure  adsorption-desorplion  of  the  CE.MS 
sample  transport  surfaces  has  stabilized. 

(2)  Operate  each  monitor  in  its  normal 
sampling  mode,  i.e.,  pass  the  audit  gas 
through  all  filters,  scrubbers,  conditioners, 
and  other  monitor  components  used  during 
normal  sampling,  and  as  much  of  the 
sampling  probe  as  is  practical.  At  a  minimum, 
the  audit  gas  should  be  introduced  at  the 
connection  between  the  probe  and  the 
sample  line, 

(3)  Use  audit  gases  that  have  been  certified 
by  comparision  to  National  Bureau  of 
Standards  (NBS)  gaseous  Standard  Reference 
Matenals  (SRM's)  or  NBS/ EPA  approved  gas 
manufacturer's  Certified  Reference  Materials 
(CRM  8)  (See  Citation  1)  following  EPA 
Traceability  Protocol  No.  1  (See  Citation  2). 
As  an  alternative  to  Protocol  No.  1  audit 
gases.  CRM's  may  be  used  directly  as  audit 
gases.  A  list  of  gas  manufacturers  that  have 
prepared  approved  CRM's  is  av^iilable  from 
EPA  at  the  address  shown  in  Cit&tion  1. 
Procedures  for  preparation  of  CRM's  are 
described  in  Citation  1.  Procedures  for 
preperation  of  EPA  Traceability  F*rotocol  1 
materials  are  described  in  Citation  2. 

The  difference  between  the  actual 
concentration  of  the  audit  gas  and  the 
concentration  indicated  by  the  monitor  is 
used  to  assess  the  accuracy  of  the  CEMS. 

5.1.3  Relative  Accuracy  Audit  (RAA).  The 
RAA  may  be  conducted  three  of  four 
calendar  quarters,  but  in  no  more  than  three 
quarters  in  succession.  To  conduct  a  RAA, 
follow  the  procedure  described  in  the 
applicable  PS  in  Appendix  B  for  the  relative 
accuracy  test,  except  that  only  three  sets  of 
measurement  data  are  required.  Analyses  of 
EPA  performance  audit  samples  are  also 
required. 

The  relative  difference  between  the  mean 
of  the  RM  values  and  the  mean  of  the  CEMS 
responses  will  be  used  to  assess  the  accuracy 
of  the  CEMS. 

5.1.4  Other  Alternative  Audits.  Other 
alternative  audit  procedures  may  be  used  as 
approved  by  the  Administrator  for  three  of 
four  calendar  quarters.  One  RATA  is 
required  at  least  once  every  four  calendar 
quarters. 

5.2  Criteria  for  Excessive  Inaccuracy.  If  the 
RA,  using  the  RATA,  exceeds  20  percent  or 
10  percent  of  the  applicable  standard, 
whichever  is  greater,  the  CEMS  is  out-of- 
control.  For  SOi  emission  standards  between 
130  and  86  ng/|  (0.30  and  0.20  Ib/miUion  Btu), 
use  15  percent  of  the  applicable  standard: 
below  86  agj]  (0.20  ng/J  (0.20  Ib/miliion  Btu). 


use  20  percent  of  emission  standard.  If  the 
inaccuracy  exceeds  ±15  percent  using  the 
CGA  or  the  RAA.  or.  for  the  RAA.  7.5  percent 
of  the  applicable  standard,  whichever  is 
greater,  the  CEMS  is  out-of-control.  If  the 
CEIMS  is  out-of-control,  corrective  action,  the 
source  owner  or  operator  must  audit  the 
CEMS  accuracy  with  a  R.MA.  CGA.  or 
RATA  must  alwav-s  be  used  following  an  out- 
of-control  period  resulting  from  a  R.^TA.  The 
audit  following  corrective  action  does  not 
require  analysis  of  EPA  performance  audit 
samples.  If  accuracy  audit  results  show  the 
CEIMS  to  be  out-of-control.  the  CEMS 
operator  shall  report  both  the  audit  showing 
the  dems  to  be  out-of-control  and  the  results 
of  the  audit  following  corrective  action 
showing  the  CEMS  to  be  operating  within 
specifications. 

5.2.1  Out-Of-Control  Period  Definition.  The 
beginning  of  the  out-of-control  period  is  the 
time  corresponding  to  the  completion  of  the 
sampling  for  the  RATA.  RAA,  or  CGA.  The 
end  of  the  out-of-control  period  is  the  time 
corresponding  to  the  completion  of  the 
sampling  of  the  subsequent  successful  audit. 

5.2.2.  CEMS  Data  Status  During  Out-Of- 
Control  Period.  During  the  period  the  monitor 
is  out-of-control,  the  CEA1S  data  may  not  be 
used  in  calculating  emission  compliance  nor 
be  counted  towards  meeting  minimum  data 
availabilty  as  required  and  described  in  the 
applicable  subpart  [e.g.,  S60.47a(f)j. 

5.3  Criteria  for  Acceptable  QC  Procedure. 
Repeated  excessive  inaccuracies  (i.e.,  out-of- 
control  conditions  resulting  from  the 
quarterly  audits)  indicates  the  QC  procedures 
are  inadequate  or  that  the  CEMS  is  incapable 
of  providing  quality  data.  Therefore, 
whenever  excessive  inaccuracies  occur  for 
two  consective  quarters,  the  source  owner  or 
operator  must  revise  the  QC  procedures  (see 
Section  3)  or  modify  or  replace  the  CEMS, 

6.  Calculations  for  CEMS  Data  Accuracy 

6.1  RATA  RA  Calculation.  Follow  the 
equations  described  in  Section  8  of  Appendix 
B.  PS  2  to  calculate  the  RA  for  the  RATA.  The 
RATA  must  be  calculated  in  units  of  the 
applicable  emission  standard  (e.g..  ng/)). 

6.2  RAA  Accuracy  Calculation.  Use 
Equation  1-1  to  calculate  the  accuracy  for  the 
RAA.  The  FIAA  must  be  calculated  in  units  of 
the  applicable  emission  standard  (e.g.,  ng/J). 

6.3  CGA  Accuracy  Calculation.  Use 
Equation  1-1  to  calculate  the  accuracy  for  the 
CGA,  which  is  calculated  in  units  of  the 
appropriate  concentration  (e.g.,  ppm  SOj  or 
percent  O2).  Each  component  of  the  CEMS 
must  meet  the  acceptable  accuracy 
requirement. 


C„-C. 

A  = xioe 

c. 


Eq.  1-1 


where: 

A  =  Accuracy  of  the  CEMS,  percent. 

C,„  =  Average  CEMS  response  during 
audit  in  units  of  applicable  standard  or 
appropriate  concentration. 

C,  =  Average  audit  value  (CGA  certified 
value  or  three-run  average  for  RAA)  in  units 
of  applicable  standard  or  appropriate 
concentration. 


6.4  Elxample  Accuracy  Calculations 
Example  calculations  for  the  RATA.  RAA. 
and  CGA  are  available  in  Citation  3. 

7.  Reporting  Requirements 

At  the  reporting  interval  specified  in  the 
applicable  regulation,  report  for  each  CEMS 
the  accuracy  results  from  Section  6  and  the 
CD  assessment  results  from  Section  4.  Report 
the  drift  and  accuracy  information  as  a  Data 
Assessment  Report  (DAR).  and  include  one 
copy  of  this  DAJ<  for  each  quarterly  audit 
with  the  report  of  emissions  required  under 
the  applicable  subparts  of  this  part. 

As  a  minimum,  the  DAR  must  contain  the 
following  information: 

1.  Source  owner  or  operator  name  and 
address, 

2.  Identification  and  location  of  monitors  in 
the  CEMS. 

3.  Manufacturer  and  model  number  of  each 
monitor  in  the  CEIMS. 

4.  Assessment  of  CEMS  data  accuracy  and 
date  of  assessment  as  determined  by  a 
RATA,  RAA,  or  CGA  described  in  Section  5 
including  the  RA  for  the  RATA,  the  A  for  the 
RAA  or  CGA,  the  RM  results,  the  cylinder 
gases  certified  values,  the  CEMS  responses, 
and  the  calculations  results  as  defmed  in 
Section  6.  If  the  accuracy  audit  results  show 
the  CEMS  to  be  out-of-control.  the  CEMS 
operator  shall  report  both  the  audit  results 
showing  the  CEMS  to  be  out-of-control  and 
the  results  of  the  audit  following  corrective 
actioo  showing  the  CEMS  to  be  operating 
within  specifications. 

5.  Results  from  EPA  performance  audit 
samples  described  in  Section  5  and  the 
applicable  RM's. 

6.  Summary  of  all  corrective  actions  taken 
when  CEMS  was  determined  out-of-controL 
as  described  in  Sections  4  and  5. 

Ao  example  of  a  DAR  format  is  shown  in 
Figure  1. 
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West  St.  Clair  Street.  Cincinnati.  Ohio  45268. 
Figure  1.  Elxample  Format  for  Data 
Assessment  Report 

Period  ending  date  — — ■ • 

Year 

Company  name 

Plant  name    ■ 

Source  unit  no. 

CEMS  manufacturer  

Model  no.  ■ 

CEMS  serial  no.  

CEMS  type  (e.g..  in  situ) ^ 

CEMS  sampling  location  (e.g.,  control  device 

outlet  1^ ■ 

CEMS  span  values  as  per  the  applicable 

regulation.  SOs ppm,  Ol 

percent.  NOx ppm.  COa 

percent 

I.  Accuracy  assessment  results  (Complete 
A.  B,  or  C  below  for  each  CEMS  or  for  each 
pollutant  and  diluent  analyzer,  as 
applicable.)  If  the  quarterly  audit  results 
show  the  CEMS  to  be  out-of-conlrol,  report 
the  results  of  both  the  quarterly  audit  and  the 
audit  following  corrective  action  showing  the 
CEMS  to  be  operating  properly. 

A.  Relative  accuracy  lest  audit  (RATA)  for 
(e.g.,  SOa  in  ng/I). 

1.  Date  of  audit 

2.  Reference  methods  (RM"s)  used 

(e.g..  Methods  3  and  6). 

3.  Average  RM  value (e.g.,  ng/J. 

mg/dsm*.  or  percent  volume). 

4.  Average  CEMS  value 

5.  Absolute  value  of  mean  difference  |d] 

6.  Confidence  coefficient  [CC) 

7.  Percent  relative  accuracy  (RA) 

percent. 

8.  EPA  performance  audit  results: 

a.  Audit  lot  number  (1) (2) 

b.  Audit  sample  number  (1) (2) 

c.  Results  (mg/dsm')  (1) (2) 

d.  Actual  value  (mg/dsm»)*  (1) (2) 

e.  Relative  error*  (1) (2) 

B.  Cylinder  gas  audit  (CCA)  for 

{e.g.,  SOa  in  ppm). 

I 

'^".«^\*        Audit 
P°^"'       point  2 

1.  Date  of  audit 

2.  Cylinder  ID  

number. 

3.  Date  of  

certification. 

4.  Type  of  (e.g..  EPA 

certification.  Proto- 

col 1  or 
CRM). 

5.  Certified  audit     (e.g.. 

value.  ppm). 

6.  CEMS  response  (e.g.. 

value.  ppm) 

7.  Accuracy percent. 

C.  Relative  accuracy  audit  (RAA)  for 
(e.g..  SOa  in  ng/I). 


2.  Reference  methods  (RMs)  used 

(e.g..  Methods  3  and  6). 

3.  Average  RM  value (e.g..  ng/J). 

4.  Average  CEMS  value . 

5.  Accuracy percent. 

6.  EPA  performance  audit  results: 
a.  Audit  lot  number  (1) (2) 


Office  of  Solid  Waste  ( WH-562B).  U.S. 
Environmental  Protection  Agency,  401  M 
Street.  SW..  Washington.  DC  20460. 
(202)  382-4770. 
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b.  Audit  sample  number  (1) (2) 

c!*Results  (mg/dsm*)  (1) (2) 


d.  Actual  value  (mg/dsm*)  *(1)  — 

e.  Relative  error*  (1) (2)  _ 

D.  Corrective  action  for  excessive 

inaccuracy. 
1.  Out-of-controi  periods. 

a.  Date(s) 

b.  Number  of  days 


(2) 


2.  Corrective  action  taken  ■ 


3.  Results  of  audit  following  corrective 
action.  (Use  format  of  A.  B,  or  C  above,  as 
applicable.) 

II.  Calibration  drift  assessment. 

A.  Out-of-control  periods. 

1.  Date(s) 


2.  Number  of  days 

B.  Corrective  action  taken- 
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40  CFR  Parts  260.  261,  262,  264,  265, 
268,  270,  and  271 

[SWH-FRL-3212-91 

Hazardous  Waste  Management 
System;  Land  Disposal  Restrictions; 
Correction 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Final  rule;  coirection. 


summary:  On  November  7. 1986  (51  FR 
40572).  EPA  promulgated  the  first  phase 
of  the  land  disposal  restrictions  under 
the  authority  of  the  Resource 
Conservation  and  Recovery  Act 
(RCRA),  as  amended  by  the  Hazardous 
and  Solid  Waste  Amendments  (HSWA) 
of  1984.  This  notice  corrects  errors  in  the 
preamble  and  regulation  language  of  the 
November  7, 1986  final  rule. 
date:  This  rule  is  effective  on  June  4. 
H)H7. 
FOR  FURTHER  INFORMATION  CONTACT; 

For  general  mfurniation  about  this 
rulemaking,  contact  the  RCRA  Hotline, 
Office  of  Solid  Waste  (WH-562),  U.S. 
Environmental  Protection  Agency,  401  M 
Street,  SW.,  Washington,  DC  20460. 
(800)  424-9346  [toll  free)  or  (202)  382- 
3000  in  the  Washington,  DC 
metropolitan  area. 

For  information  on  specific  aspects  of 
this  rule,  contact;  Gary  A.  Jonesi, 
Jacqueline  W.  Sales,  or  Stephen  R.  Weil, 


l.Dateof  audit . 


'  To  be  completed  by  the  Agency. 


I.  Background 

On  November  7,  1986  (51  FR  40572). 
EPA  promulgated  its  approach  to 
implementing  the  congressionally 
mandated  prohibitions  on  the  land 
disposal  of  hazardous  waste.  That  rule 
established  procedures  for  setting 
treatment  standards  for  hazarous 
wastes,  for  granting  nationwide 
variances  from  statutory  effective  dates, 
for  granting  extensions  of  effective  dates 
on  a  case-by-case  basis,  for  evaluating 
petitions  for  a  variance  from  the 
treatment  standards,  and  for  evaluating 
petitions  demonstrating  that  continued 
land  dispoal  of  hazardous  wastes  is 
protective  of  human  health  and  the 
environment.  In  addition.  EPA 
promulgated  specific  treatment 
standards  and  effective  dales  for 
hazardous  wastes  included  in  the  first 
phase  of  the  land  disposal  prohibitions: 
certain  dioxin-containing  and  solvent- 
containing  hazardous  wastes. 

Today's  notice  corrects  a  number  of 
errors  contained  in  the  final  rule,  many 
of  which  are  typographical  and 
grammatical  en^rs.  The  more 
substantive  corrections  to  the  preamble 
and  regulation  language  are  summarized 
below. 

II.  Summary  of  Corrections 

1.  Throughout  the  preamble  [e.g..  51 
FR  40577)  and  regulatory  language  [see 
e.g..  S  268.1)  of  the  final  rule,  EPA 
indicated  that  the  Part  268  land  disposal 
restriction  regulations  apply  to  both 
interim  status  and  permitted  facilities. 
The  Agency  inadvertently  omitted  a 
cross-reference  to  the  Part  268  standards 
in  the  applicability  sections  of  Parts  264 
and  265.  Today's  notice  corrects  this 
deficiency  by  adding  a  new  §  264.1(h) 
and  §  265.1(e)  which  clarify  that  the  Pari 
268  standards  apply  regardless  of  permit 
status. 

2.  In  the  preamble  to  the  final  rule  (51 
FR  40611),  the  Agency  summarized  the 
quantities  of  wastes  estimated  to  be 
land  disposed  for  purposes  of 
determining  whether  nationwide 
capacity  variances  should  be  granted.  In 
summarizing  the  quantity  estimates 
found  in  the  Background  Document,  EPA 
inadvertently  made  several  numerical 
and  descriptive  errors  in  the  preamble. 
Although  these  errors  do  not  alter  the 
Agency's  capacity  determinations, 
today's  notice  corrects  these 
inconsistencies  so  that  the  preamble 


properly  reflects  the  calculations 
reached  in  the  Bac  kground  Document. 

3.  In  the  applicability  provision  of  the 
reflation,  EPA  specified  four 
exemptions  to  the  land  disposal 
prohibitions,  among  them  an  exemption 
in  §  268.1(c)|4)  for  small  quantity 
generators  of  less  than  100  kilograms  of 
hazardous  waste  per  month.  The  plain 
language  of  §  268  1(c)(4)  inadvertently 
exempts  small  quantity  generators  of 
between  1  kilogram  and  100  kilograms 
of  acute  hazardous  wastes  per  month 
from  the  land  disposal  restrictions  even 
though  these  generators  are  currently 
subject  to  full  regulation  under  RCRA. 
(See  40  CFR  261.5.)  The  Agency  noted  in 
the  preamble  to  the  January  14,  1986 
proposed  rule  (51  FR  1608)  that  acute 
hazardous  wastes  would  remain  subject 
to  full  regulation  when  generated  in 
quantities  greater  than  1  kilogram  per 
month.  In  the  preamble  to  the  final  rule, 
EPA  did  not  indicate  any  intent  to 
exempt  generators  of  greater  than  1 
kilogram  of  acute  hazardous  wastes  per 
month.  Today's  notice  corrects  the 
language  of  the  final  rule  to  reflect  the 
Agency's  intent  that  only  small  quantity 
generators  of  less  than  100  kilograms  of 
non-acute  hazardous  wastes  per  month 
or  less  than  1  kilogram  of  acute 
hazardous  waste  per  month,  as  defined 
in  S  261.5.  are  exempt  from  the  land 
disposal  restrictions. 

4.  In  the  preamble  to  the  final  rule  (51 
FR  40580),  EPA  determined  that  open 
burning  and  open  detonation  of 
explosive  wastes  are  not  considered  to 
be  land  disposal.  References  to  open 
detonation  and  open  burning  were 
inadvertently  included  in  the  definition 
of  "land  disposal"  in  another  portion  of 
the  preamble  (51  FR  40577)  and  in 

§  268  2.  Today's  notice  deletes  the 
incorrect  references. 

5.  In  the  preamble  to  the  final  rule  (51 
FR  40632).  EPA  characterized  the  S  268.4 
exemption  for  treatment  in  surface 
impoundments  as  requiring  such 
impoundments  to  be  constructed  with 
two  or  more  liners  and  a  leachate 
collection  system  and  to  be  in 
compliance  with  applicable  ground 
water  monitoring  requirements.  This 
characterization  inadvertently  omitted 
mention  of  various  design  or 
performance  alternatives  allowed  such 
impoundments  bv  both  RCRA  (sections 
3004(o)(2),  3005(j)(2),  and  3O05(j)(4))  and 
the  regulatory  language  (§  268.4(a)(3)). 
Today's  notice  corrects  this  omission. 

6.  In  the  preamble  to  the  final  rule  (.51 
FR  40fi01).  EPA  stated  that  wastes 
otherwise  prohibited  from  land  disposal 
may  be  treated  in  surface  impoundments 
provided  the  requirements  of  §  268  4  are 
met.  One  requirement  in  §  268  4  is  that 
residues  not  meeting  the  applicable 


treatment  standards  must  be  removed  at 
least  annually  for  subsequent 
management.  Both  the  preamble  and 
§  268.4  prohibit  such  subsequent 
management  in  surface  imoundments. 
Since  §  268.4(a)(1)  makes  this  exemption 
conditional  upon  treatment  in  the 
impoundment,  the  removed  residues 
must  be  managed  in  full  compliance 
with  the  Part  268  requirements  (i.e.. 
treated  to  meet  the  Subpart  D  standards 
without  violating  the  S  268.3  dilution 
prohibition)  or  be  subject  to  a  case-by- 
case  extension  under  §  266.5.  a  "no 
migration  "  exemption  under  §  268.6,  or  a 
treatment  variance  under  §  268.44. 
Under  any  scenario,  the  residues  that 
are  removed  from  the  impoundment 
must  comply  with  the  §  268.7  waste 
analysis  and  recordkeeping 
requirements  and  all  other  applicable 
Part  268  requirements  (e.g..  the  S  268.50 
storage  prohibition). 

Section  266.4(a)  does  not  reflect  this 
view.  Instead,  it  mistakenly  exempts 
"persons"  from  all  Part  268  requirements 
rather  than  exempting  the  otherwise 
prohibited  wastes  treated  in  the 
impoundment(s).  Today's  notice  corrects 
this  error  by  revising  §  268.4(a)  to  reflect 
that  §  268.4  is  only  an  exemption  from 
the  prohibition  on  placement  of 
restricted  wastes  in  surface 
impoundments  and  not  an  exemption 
from  other  Part  268  requirements  when 
residues  exceeding  the  applicable 
treatment  standards  are  removed  from 
the  impoundments.  Furthermore,  today's 
corrections  clarify  that  the  exemption 
applies  only  to  the  wastes  treated  in  the 
exempt  impoundments  and  not  to  other 
wastes  or  other  non-exempt  units  owned 
or  operated  by  such  persons. 

7.  In  both  the  preamble  to  the  final 
rule  (51  FR  40602)  and  §  268.4(a)(3),  EPA 
identified  two  statutory  exemptions 
from  the  minimum  technological 
requirements  applicable  to  surface 
impoundments.  However,  in  codifying 
these  exemptions  for  purposes  of  the 

§  268.4  treatment  in  surface 
impoundments  exemption,  the  Agency 
inadvertently  omitted  the  statutory 
requirements  contained  in  RCRA 
3005(j)(4)  and  RCRA  3005(j){5)  that  the 
Administrator  provide  notice  and  an 
opportunity  to  comment  prior  to  granting 
any  such  exemptions.  Today's  notice 
corrects  this  omission. 

8.  EPA  noted  in  the  preamble  to  the 
final  rule  that  RCRA  §  3004(h)(4) 
requires  that  during  the  period  of  a 
nationwide  variance  or  case-by-case 
extension,  restricted  wastes  may  be 
disposed  in  a  landfill  or  surface 
impoundment  only  if  such  facilities  are 
in  compliance  with  RCRA  §  3004(o).  The 
Agency  interprets  §  3004(h)(4)  to  provide 
that  the  minimum  technological 


requirements  specified  in  §  3004(o)  are 
only  applicable  to  certain  new  landfill 
and  surface  impoundment  units,  and  to 
replacements  and  lateral  expansions  of 
existing  units  (51  FR  40603-40604). 
Although  §  268.5(h)(2)  correctly  reflects 
this  interpretation.  EPA  inadvertently 
included  contradictory  language  in 
§  268.5(h)(2)(iii).  Today's  notice  deletes 
the  incorrect  language. 

9.  In  both  the  preamble  to  the  final 
rule  (51  FR  40597)  and  in  §  268.7(a),  EPA 
provided  that  generators  may  determine 
whether  their  wastes  are  restricted 
based  on  waste  analysis  data, 
knowledge  of  the  waste,  or  both.  The 
preamble  (51  FR  40597)  stated  the 
Agency's  intent  that  where  this 
determination  is  based  solely  on  the 
generator's  knowledge  of  the  waste, 
EPA  is  requiring  that  the  generator  must 
maintain  all  supporting  data  used  to 
make  this  determination.  However,  the 
reference  in  the  preamble  to  the 
generator's  "operating  record"  was  an 
error.  It  was  EPA's  intent  that  such 
records  be  kept  on-site  in  the  generator's 
files  (because  the  requirements  for 
formal  operating  records  do  not  apply  to 
generators  unless  they  are  also  owners 
or  operators  of  treatment,  storage,  or 
disposal  facilities).  The  Agency  also 
inadvertently  omitted  this  recordkeeping 
requirement  from  the  regulatory 
language  in  §  268.7(a).  Today's  notice 
corrects  these  errors, 

10.  In  the  preamble  to  the  final  rule  (51 
FR  40597),  EPA  stated  that  testing  and 
recordkeeping  is  critical  to 
implementation  of  the  land  disposal 
restrictions.  Although  the  Agency 
acknowledged  that  the  ultimate 
responsibility  is  on  land  disposal 
facilities  to  ensure  that  restricted  wastes 
are  not  illegally  disposed.  EPA  imposed 
certain  waste  analysis,  notice,  and 
recordkeeping  requiremetns  on 
generators  and  treatment  facilities,  as 
well  as  land  disposal  facilities.  The 
preamble  reflects  EPA's  intent  that  these 
requirements  are  applicable  regardless 
of  whether  the  wastes  are  directly  land 
disprosed  or  whether  they  are  treated. 
However,  ambiguous  language  in 

§  268.7(a)(1)  could  improperly  be 
construed  as  exempting  generators  from 
these  requirements  unless  restricted 
wastes  are  either  directly  land  disposed 
without  treatment  or  treated  and 
subsequently  land  disposed.  Today's 
notice  corrects  the  ambiguous  regulatory 
language  by  revising  §  268.7(a)(1)  to 
reflect  that  the  nohfication  requirements 
of  this  section  apply  to  all  generators 
who  handle  restricted  wastes  exceeding 
the  applicable  treatment  standards 
regardless  of  whether  or  when  such 
wastes  are  ultimately  land  disposed. 


UM  I 
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n.  The  preamble  to  the  final  rule  (51 
FR  40597)  expresses  the  Agency's  intent 
thai  the  S  268.7  notirications, 
certifications,  and  waste  analysis  data 
are  to  accompany  each  waste  shipment; 
however,  §  268.7  itself  could  improperly 
be  construed  as  allowing  the  submission 
of  such  documentation  at  a  later  time. 
Today's  notice  corrects  this  ambiguity 
by  revising  S  268.7  to  conform  with  the 
preamble  discussion. 

12.  In  S  268.7(a)(3)  of  the  Tmal  rule. 
EPA  is  requiring  that  where  a 
generator's  waste  is  subject  to  one  of 
several  variances  or  exemptions,  he 
must  forward  a  notice  to  the  land 
disposal  facility  receiving  his  waste 
stating  that  the  waste  is  exempt  from 
the  prohibition  on  land  disposal.  The 
Agency  inadvertently  omitted  from  this 
requirement  those  wastes  subject  to  the 
statutory  extension  (codified  in 

§  268.1(c)(3))  for  contaminated  soil  and 
debris  resulting  from  response  actions 
taken  under  CERCLA  §  104  or  5  106  or 
RCRA  corrective  action  authority. 
Today's  notice  corrects  this  omission. 

13.  In  the  preamble  to  the  final  rule  (51 
FR  40597).  EPA  recognized  the  need  to 
impose  certain  waste  analysis,  notice, 
and  recordkeeping  requirements  in  order 
to  ensure  that  only  wastes  which  meet 
the  treatment  standards  (or  are 
otherwise  exempt  from  the  land  disposal 
prohibitions)  will  be  transported  to  land 
disposal  facilities.  Among  these 
requirements  is  the  S  268.7  provision 
stating  that  treatment  facilities  must 
certify  to  land  disposal  facilities  that  the 
wastes  or  treatment  residues  meet  the 
applicable  treatment  standards.  Section 
208.7,  however,  is  not  completely  clear 
with  respect  to  the  obligations  of 
treatment  facilities  when  sending 
prohibited  wastes  or  treatment  residues 
to  a  different  treatment  facility  for 
further  treatment.  Although  the  final  rule 
contemplates  that  such  situations  occur 
{see.  e.g..  S  268.40  which  refers  to 
"further  treatment"),  the  tracking 
requirements  in  §  268.7  deal  explicitly 
only  with  the  case  of  a  treatment  facility 
shipping  wastes  or  residues  to  a  land 
disposal  facility. 

The  Agency  intended  that  in 
situations  where  further  treatment  is 
required,  such  that  shipment  is  to 
another  treatment  facility,  treatment 
facilities  must  comply  with  the  same 
notice  requirements  applicable  to 
generators  shipping  to  treatment 
facilities.  EPA  believes  that  this 
requirement  is  already  implicit  in  the 
rules,  given  the  existing  obligations  of 
treatment  facilities  initiating  shipments 
of  hazardous  waste  to  comply  with 
generator  requirements  (see  {  264.71(c) 
and  S  265.71(c)).  To  avoid  confusion. 


however,  today's  notice  revises 
S  268.7(b)  to  explicitly  state  that  in  cases 
where  the  treatment  residues  do  not 
meet  the  treatment  standards,  the 
treatment  facility  must  comply  with  the 
notice  requirements  applicable  to 
generators  in  §  268.7(a)(1)  if  the 
treatment  residues  will  be  further 
managed  at  a  different  treatment 
facility. 

14.  In  the  preamble  to  the  Tinal  rule  (51 
FR  40597),  EPA  stated  that  generators 
who  dispose  of  restricted  wastes  on  site 
must  put  into  their  operating  record  the 
same  notification  (except  for  the 
manifest  number),  certification,  and 
waste  analysis  data  as  required  by  off- 
site  disposal  facilities.  However. 

§  268.7(c)  states  that  only  disposal 
facilities  "accepting"  restricted  wastes 
must  comply  with  these  requirements. 
Implying  incorrectly  that  this 
requirement  applies  only  to  off-site 
disposal  facilities.  Today's  notice 
corrects  this  erroneous  implication. 

15.  There  are  a  number  of  errors  in 
S  268.7(c).  which  sets  out  testing  and 
recordkeeping  requirements  for  land 
disposal  facilities.  First,  the  rule 
incorrectly  implies  that  land  disposal 
facilities  have  an  obligation  to  test  each 
incoming  shipment  even  if  the  generator 
or  treatment  facility  has  provided  the 
land  disposal  facility  with  waste 
anaylsis  data  indicating  that  the  wastes 
or  treatment  residues  meet  the 
applicable  treatment  standards.  The 
Agency  indicated  in  the  preamble  (51  FR 
40598)  that  land  disposal  facilities  must 
test  their  wastes  to  determine 
compliance  with  the  treatment 
standards  as  frequently  as  specified  in 
the  facility's  waste  analysis  plan. 
Testing  each  shipment  is  not  necessarily 
required.  Rather,  the  facility's  waste 
analysis  plan  should  specify  the 
frequency  required  in  order  to  meet  the 
Part  264  or  Part  265  obligations.  Today's 
notice  revises  S  268.7(c)  to  reflect  these 
points. 

Second,  S  268.7(c)  does  not  state 
explicitly  that  the  Toxicity 
Characteristic  Leaching  Procedure 
(TCLP)  must  be  used  by  land  disposal 
facilities  to  evaluate  compliance  with 
the  §  268.41  treatment  standards. 
However,  this  requirement  is  implicit 
since  disposal  facilities  are  required  to 
test  to  assure  compliance  with  the 
treatment  standards  and  the  TCLP  is  the 
method  used  for  determining  compliance 
(see  S  268.7(c)  and  51  FR  40593.  40598). 
Accordingly,  today's  notice  revises 
5  268.7(c)  to  indicate  explicitly  that 
when  a  land  disposal  facility  tests.  It 
must  analyze  an  extract  developed  using 
the  TCLP.  (Where  a  total  constituent 
analysis  reveals  that  individual 


constituents  are  present  in 
concentrations  below  the  applicable 
treatment  standards,  the  TCLP  need  not 
be  run.  See  Appendix  1  to  Part  268,  Step 
1.2.)  Aside  from  this  requirement  to 
utilize  the  TCLP,  today's  notice  clarifies 
that  existing  waste  analysis 
requirements  specified  in  S  264.13  and 
5  265.13  remain  applicable. 

16.  In  the  November  7, 1986  final  rule. 
EPA  granted  several  nationwide 
variances  from  the  statutory  prohibition 
effective  date  based  on  a  lack  of 
adequate  alternative  treatment  capacity. 
Among  these  is  a  2-year  nationwide 
variance  for  solvent  wastes  which 
contain  less  than  1%  total  F001-F005 
solvent  constituents.  The  Agency 
indicated  in  the  preamble  [e.g.,  51  FR 
40601,  40623)  and  in  regulatory  language 
[e.g..  {  268.4(a)(2),  §  268.7(bM2).  {  268.40) 
that  treatment  residues  from  wastes  that 
initially  contain  greater  than  or  equal  to 
1%  total  F001-F005  solvent  constituents 
must  meet  the  applicable  treatment 
standards.  Furthermore,  EPA  stated  in 
the  preamble  to  the  final  rule  (51  FR 
40575,  40615)  and  in  §  268.41  that  F028 
dioxin-containing  wastes,  which  are 
treatment  residues  resulting  from 
incineration  or  thermal  treatment,  must 
also  meet  the  applicable  treatment 
standards.  These  passages  all  state  the 
general  principle  that  once  a  hazardous 
waste  is  prohibited  it  must  be  treated 
until  it  meets  the  applicable  treatment 
standards. 

However,  ambiguous  language  in 
5  268.30  could  improperly  be  construed 
as  allowing  treatment  residuals  to 
qualify  for  a  nationwide  variance  even 
though  these  residuals  are  derived  from 
treating  wastes  that  are  ineligible  for  the 
nationwide  variance.  Today's  notice 
corrects  this  ambiguity  by  revising 
§  268.30(a)(3)  to  reflect  that  the 
determination  as  to  the  availability  of 
such  a  2-year  variance  is  to  be  made  by 
the  initial  generator  of  the  waste  before 
the  waste  has  been  treated  (e.g.,  by 
recycling,  incineration,  or  other 
methods).  Therefore,  for  this  purpose, 
treatment  residuals  are  not  to  be  viewed 
as  newly  generated  wastes. 

17.  In  the  preamble  to  the  final  rule. 
EPA  stated  that  it  was  granting  a  two- 
year  nationwide  variance  from  the 
November  8, 1986  prohibition  effective 
date  for  several  categories  of  wastes 
due  to  a  shortage  of  available 
incineration  capacity.  Although  the 
preamble  correctly  identifies  "solvent- 
containing  sludges  and  solids  "  among 
the  wastes  granted  such  a  variance  (51 
VR  40615).  EPA  inadvertently  omitted 
the  reference  to  "solids"  from  the 
regulatory  language  in  {  268.30(a)(3). 
Today's  notice  corrects  this  error. 


18  EPA  correctly  stated  in  both  the 
preamble  (51  FR  40597)  and  in 
§  268.7(a)(2)  that  wastes  naturally 
meetmg  the  treatment  standards  may  be 
land  disposed  without  further  treatment. 
However  language  in  §  268.30(c)(1), 
§  268.31(b)(1),  and  §  268.41(a)  implies 
that  all  wastes  must  be  treated  before 
being  land  disposed,  including  those 
wastes  that  already  meet  the  treatment 
standards.  Today's  notice  corrects  these 
erroneous  implications. 

19.  The  final  rule  established 
procedures  in  §  268.6  for  granting 
petitions  allowing  continued  land 
disposal  of  prohibited  wastes  based  on 
a  demonstration  that  there  will  be  "no 
migration  of  hazardous  constituents 
from  the  disposal  unit  or  injection  zone 
for  as  long  as  the  wastes  remain 
hazardous."  EPA  correctly  stated  in  the 
preamble  to  the  final  rule  (51  FR  40582) 
and  in  the  regulatory  language  in 

§  268.1(c)(2)  and  {  268.6(0  that  such  "no 
migration"  petitions,  if  approved,  apply 
only  to  land  disposal  of  the  specific 
waste  at  the  individual  disposal  unit 
described  in  the  demonstration.  Both 
§  268.30(c)(2)  and  §  268.31(b)(2)  do  not 
refiect  this  waste-specific  and  unit- 
specific  approach.  Instead,  they  could 
improperly  be  construed  as  allowing 
exemptions  from  the  land  disposal 
prohibitions  where  a  "no  migration" 
petition  has  been  granted  to  a  facility 
but  not  with  respect  to  the  wastes  and 
units  that  are  the  subject  of  the  petition 
demonstration.  Today's  notice  corrects 
this  error. 

20.  The  final  rule  established 
procedures  in  §  268.5  for  obtaining  case- 
by-case  extensions  to  a  prohibition 
effective  date.  Although  it  is  clear  in 
both  §  268.5(d)  and  §  268.1(c)(1)  that 
case-by-case  extensions  apply  only  to 
those  wastes  generated  at  the  individual 
facility  covered  by  the  application,  both 
§  268.30(c)(3)  and  §  268.31(b)(3)  could 
improperly  be  construed  as  allowing  an 
extension  for  wastes  which  are  not  the 
subject  of  a  successful  §  268.5 
demonstration  as  long  as  the  applicant 
has  obtained  such  an  extension  for  other 
wastes.  Today's  notice  corrects  this 
error. 

21.  In  i  268.41  of  the  final  rule,  EPA 
established  a  treatment  standard  of  <1 
ppb  for  the  restricted  dioxin-containing 
wastes.  The  Agency  explained  in  the 
preamble  (51  FR  40585)  that  this  level  is 
based  on  the  routinely  achievable 
detection  limit  (i.e.,  using  SW-846  Test 
Method  8280)  because  current  analytical 
techniques  are  not  capable  of  detecting 
dioxin-containing  wastes  at  the  levels 
achievable  by  incineration.  EPA  stated 
that  it  may  revise  the  1  ppb  treatment 
standard  if  additional  data  become 


available  which  demonstrate  a  lower 
detection  limit;  however,  the  Agency 
incorrectly  implied  in  a  footnote  to  the 
preamble  (51  FR  40615,  n.  12)  that  the 
treatment  standard  was  established  at  a 
"no  detection"  level.  This  could 
inadvertently  subject  those  employing 
experimental  detection  methods  which 
are  more  sensitive  than  Method  8280  to 
the  prohibitions  on  land  disposal. 
Today's  notice  deletes  this  erroneous 
implication. 

22.  In  the  final  rule  (§  268.31),  EPA 
granted  a  2-year  nationwide  variance 
from  the  prohibition  effective  date  for 
certain  dioxin-containing  wastes.  In 
addition,  the  Agency  promulgated 
procedures  (§  268.5)  for  granting  case- 
by-base  extensions  to  prohibition 
effective  dates.  Although  EPA  stated  in 
these  provisions  that  certain  ground 
water  monitoring  and  design 
requirements  must  be  met  when  wastes 
are  disposed  in  landfills  or  surface 
impoundments  during  the  period  of  a 
nationwide  variance  or  case-by-case 
extension,  the  Agency  inadvertently 
failed  to  reiterate  in  the  regulatory 
language  that  the  numerous  existing 
requirements  in  Parts  264  and  265 
regarding  the  management  of  these 
dioxin-containing  wastes  remain 
applicable.  For  example,  §  265.1(d) 
prohibits  the  management  of  such 
wastes  at  most  interim  status  facilities. 

Neither  the  preamble  nor  the 
regulatory  language  indicates  an  intent 
to  reduce  the  stringency  of  regulation  by 
superseding  the  existing  requirements 
for  management  of  such  wastes.  The 
preamble  to  the  final  rule  (51  FR  40615) 
properly  refiects  EPA's  intent  that  these 
dioxin-containing  wastes  are  subject  to 
both  the  special  management 
requirements  found  in  Parts  264  and  265 
as  well  as  the  minimum  technological 
requirements  referred  to  in  §  268.5(h)(2). 
However,  the  regulatory  language  is  not 
clear  on  this  issue.  Today's  notice 
corrects  this  deficiency  by  revising  the 
regulatory  language  to  clarify  that 
existing  requirements  remain  applicable. 

23.  The  final  rule  established  a 
procedure  for  submitting  petitions  for 
variances  from  the  treatment  standards. 
The  preamble  (51  FR  40606)  provides 
that  applicants  for  such  petitions  certify 
that  all  submitted  information  is 
accurate;  however,  an  incorrect  section 
of  the  regulation  is  referenced  in  the 
preamble  and  EPA  inadvertently 
omitted  the  required  certification 
provision  from  the  regulatory  language 
in  §  268.44.  Today's  notice  corrects  these 
errors. 

24.  In  the  preamble  to  the  final  rule  (51 
FR  40583),  the  Agency  stated  that,  in 
implementing  the  RCRA  section  3004(j) 


storage  prohibition,  it  is  requiring 
owners/operators  to  comply  with  the 
same  requirements  for  dating  containers 
as  set  forth  for  generators  under  existing 
regulations  at  40  CFR  262.34(a)(2).  EPA 
similarly  intended  to  require  marking  of 
tanks  consistent  with  existing  operating 
record  regulations.  However,  the 
§  268.50  storage  prohibition  contains 
ambiguous  language  which  does  not 
clearly  specify  whether  an  owner/ 
operator  must  record  the  date  the  tanks 
or  containers  enter  storage  or  the  date 
each  period  of  accumulation  in  such 
tanks  or  containers  begins. 

Today's  notice  corrects  this  ambiguity 
by  revising  §  268.50(a)(2)  to  reflect  that 
each  period  of  accumulation  must  be 
recorded  on  the  containers  themselves, 
as  is  currently  required  under  |  262.34. 
However,  where  storage  of  prohibited 
wastes  occurs  in  tanks,  the  Agency  has 
not  expressed  any  intent  to  deviate  from 
existing  regulations  in  S  264.73  and 
§  265.73  which  allow  the  recording  of 
each  period  of  accumulation  in  the 
facility's  operating  record.  Today's 
notice  corrects  §  268.50(a)(2)  to  conform 
with  these  existing  requirements. 

25.  In  §  268.50  of  the  final  rule,  EPA 
prohibited  the  storage  of  restricted 
wastes  unless  certain  conditions  are 
met.  Among  these  conditions  are  the 
above-mentioned  marking  requirements 
relating  to  the  tanks  or  containers 
storing  such  wastes.  However,  |  268.50 
could  improperly  be  construed  as 
allowing  storage  of  restricted  wastes 
outside  of  tanks  or  containers  (e.g., 
waste  piles).  The  Agency  stated  in  the 
January  14. 1986  proposed  rule  (51  FR 
1709)  that  storage  of  restricted  wastes 
outside  tanks  or  containers  is 
considered  land  disposal  and,  therefore, 
prohibited.  The  definition  of  land 
disposal  adopted  in  §  268.2  of  the  final 
rule  supports  this  limitation  on  the 
storage  of  restricted  wastes.  Today's 
notice  revises  §  268.50(a)(1)  and 

§  268.50(a)(2)  to  refiect  that  wastes 
restricted  from  land  disposal  under  Part 
268  may  be  stored  only  in  tanks  or 
containers  and  only  under  the 
conditions  specified  in  §  268.50.  Any 
other  storage  is  considered  land 
disposal  and  would  be  allowed  only  if  a 
successful  "no  migration"  petition  has 
been  granted  pursuant  to  §  268.6. 

26.  In  the  preamble  to  the  final  rule  (51 
FR  40592),  EPA  explained  that  a 
prohibition  on  dilution  to  circumvent  an 
effective  date  was  not  proposed  prior  to 
November  7, 1986  and,  therefore,  was 
not  included  in  the  final  rule.  EPA  stated 
that  a  prohibition  on  dilution  to 
circumvent  an  effective  date  would  have 
to  be  proposed  separately.  The  Agency 
proposed  such  a  prohibition  on 
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Uecember  11. 19ea(51  KR  447391: 
however,  another  part  of  the  Nt)v>?nibt'r 
7,  1986  preamble  [5\  FR  4WO)l 
incorrectly  impUes  ttiat  such  a  dilution 
prohibition  was  included  in  the  finnl 
rule.  Today's  notice  deletes  ttiis 
erroneous  language.  In  doing  so.  EPA  is 
reiterating  that  such  a  prohibition  is  not 
contained  in  the  November  7,  1986  final 
rule  only  because  it  was  not  proposed 
prior  to  November  7. 1988. 

27.  In  the  preamble  to  the  final  rule  (51 
FR  40629),  EPA  incorrectly  indicated 
that  when  the  Agency  grants  a  variance 
from  a  treatment  standard  it  must 
subsequently  make  a  national  capacity 
determination  regarding  the  availability 
of  appropriate  treatment  capacity  for 
that  waste.  Neither  the  treatment 
variance  procedures  in  S  288.44  nor  any 
other  part  of  the  regulatory  language  or 
preamble  reflects  this  view.  EPA 
recognizes  its  obligation  to  make 
capacity  determinations  in  order  to 
grant  nationwide  variances  from  the 
prohibition  effective  dates;  however,  the 
Agency  did  not  intend  to  require  such 
capacity  determinations  where  a 
nationwide  variance  is  not  granted. 
Today's  notice  corrects  the  preamble 
language  to  reflect  this  view. 

Ill   Kdtiunale  for  Iinnu'th.ite  Effective 
Dale 

Today's  notice  does  not  create  any 
new  regulatory  requirements.  Rather,  it 
restates  and  clarifies  existing 
requirements  by  correcting  a  number  of 
errors  in  the  November  7, 1988  final  rule 
(51  FR  40572).  For  these  reasons.  EPA 
finds  that  good  cause  exists  under 
section  3010(b)(3)  of  RCRA.  42  U.S.C. 
6903(b)(3),  to  provide  for  an  immediate 
effective  date.  For  the  same  reasons. 
EPA  finds  that  there  is  good  cause  undei 
5  U.S.C.  553(b)(3)(B)  to  promulgate 
today's  corrections  in  final  form  and 
that  there  is  good  cause  under  5  U.S.C. 
553(d)(3)  to  waive  the  requirement  that 
regulations  be  published  at  least  30  days 
before  they  become  effective. 


nstwf  Wav  21,  1967. 
I  VV    Mi;Cr»M 
Acting  Aemaiant  Administmtor 

The  foHovring  corrprtions  ar*-  rrwuie  in 
the  preamble  to  SWH-FRl.  ^f^m-?<.  the 
Hazardous  Waste  Management  S\  stem; 
Land  Disposal  Restrictions  Fma!  Rule, 
published  in  the  Federal  Register  on 
November  7,  1986  (."^l  \K  40'i~2t 

1.  On  page  40577.  finit  column,  in  the 
first  paragraph  of  section  B.I.,  the  last 
sentence  should  read  'The  Agency  has 
conchided  that  these  methods  do  not 
constitute  land  disposal. "  The  remainder 
of  the  sentence  is  deleted. 

2.  On  page  40578,  third  column,  third 
and  fourth  lines  from  the  bottom,  "land 
disposal"  should  read  "treatment". 

3.  On  page  40579,  second  column,  fifth 
line  in  the  first  full  paragraph,  "261.3  (e) 
and  (f)"  should  read  "261.33  (e)  and  (f)"- 

4.  On  page  40579.  third  column,  third 
line  from  the  bottom.  "November  8, 
1988  "  should  read  "November  8, 1986'". 

5.  On  page  40581,  second  column, 
eleventh  line,  ""November  14, 1986  " 
should  read  "January  14,  1986"'. 

6.  On  page  40585,  third  column, 
seventeenth  line,  "99.999"  should  read 
"99.9999". 

7.  On  page  40591,  second  column,  in 
the  first  equation.  "i  =  i"  should  read 
"i  =  l"". 

8.  On  page  40597,  first  column,  fourth 
through  sixth  lines  from  the 
bottom,"'maintain  in  the  facility 
operating  record  all  supporting  data 
used  to  make  this  certification."  should 
read  "keep  all  supporting  data  used  to 
make  this  determination  on-site  in  the 
generator's  files." 

9.  On  page  40598,  second  column,  last 
line  before  section  C.3.,  "8  288.7(b)(1)" 
should  read  '"§  268.7(b)(2)(ii)". 

10.  On  page  40600,  second  column, 
eleventh  line  from  the  bottom. 
"3008(h)(2)'"  should  read  "•3004(h)(2)". 

11.  On  page  40601,  second  column, 
fourth  line  of  section  D.9..  "(h)(4)" 
should  read  "'(h)(3)". 

12.  On  page  40603,  third  column, 
seventh  line  of  section  F.l  g., 
■•3004(h)(4)"  should  read  "3004(h)(3)"". 


13.  On  page  40606.  second  column,  the 
fifth  line  frotn  the  bottom  shnuid  rend 
"the  Agenry  under  §  CfW  44((  )  is 
acruTHl*'  ' 

14.  On  p.tjje  40610,  third  cdhimn,  the 
first  sentence  m  Sertmn  D  1  should  read 
"Based  on  available  dnta  from  the  R!.\ 
Mail  Survey  FPA  estimates  that  2.849 
million  gallons  per  year  of  solvent 
wastes  are  managed  m  units  defined  as 
land  disposal  under  tutiay's  nile." 

15.  On  pane  40611,  first  column,  the 
sentence  beginning  on  the  tenth  Hne 
from  the  bottom  should  read  "This 
change  results  in  an  increase  in  solvent- 
water  mixtures  land  disposed  of  1.644 
million  gal/yr  and  an  increase  in 
quantify  for  all  other  waste  types  land 
disposed  of  19  million  gal/yr,  for  a  total 
increase  of  1,663  milion  gal/yr" 

16.  On  page  40611,  third  column, 
twenty-third  line,  the  number  "'21.7" 
should  read  ""20.2". 

17.  On  page  40611,  third  column,  the 
last  sentence  before  section  D.2.  should 
read  "Therefore,  the  overall  total 
quantity  of  wastes  incluifinx  small 
quanfity  generator,  CERCLA,  and  RCRA 
corrective  action  wastes  is  increased  to 
2,878  million  gal/yr  for  today's  rule." 

18.  On  page  40611,  third  column,  the 
last  sentence  before  the  table  should 
read  "These  figures  do  not  include 
wastes  which  were  deep  well  injected, 
and  also  do  not  include  small  quantity 
generator.  CERCLA,  or  RCRA  corrective 
action  wastes." 

19.  On  page  40611.  third  column,  the 
quantity  numbers  in  the  table  should  be 
corrected  as  follows: 

a.  Disposal  in  surface  impoundments 
should  be  "8.8"" 

b.  Waste  piles  should  be  '".74"' 

c.  Land  application  should  be  ""0.0" 

d.  Undfill  should  be    44.74  " 

e.  Total  land  disposed  should  be 

"2.848.9" 

20.  On  page  40620.  the  following 
diagram  should  be  substituted  in  place 
of  the  diagram  labeled  '"Sequence  1: 
Waste  Characterization"': 
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Generator  of  Restricted  Waste 

Including  Corrective  Action  and  CERCLA) 


BtLLiNO  COOC  •S«»-SO-C 


-i^BAJlA;^  VPOn  183?^ 


21d1« 


F«<fcral  RpsistHT   '  VoF.   52,  No    10"    '  Thursddy.  )une  4.  1987  /  Rules  and  Regulations 


21.  On  page  40620,  first  column,  tenth 
through  fourteenth  lines  after  the 
diagram,  the  following  sentence  should 
be  deleted:  "To  require  otherwise  would 
allow  the  generator  to  dilute  waste  in 
order  to  circumvent  an  effective  date  or 
otherwise  alter  the  applicable  treatment 
standard." 

22.  On  page  40629,  second  column,  the 
sentence  beginning  on  the  seventh  line 
is  revised  by  adding  the  following 
language  before  the  period  ending  the 
sentence:  "where  a  nationwide  variance 
to  the  prohibition  effective  date  is 
granted." 

23.  On  page  40632,  first  column,  on  the 
ninth  and  tenth  lines.  "The  generator 
may  treat"  should  read  "The  generator's 
waste  may  be  treated"  and  on  the 
twentieth  line,  the  language  "unless  it  is 
exempt  from  these  requirements 
pursuant  to  §  268.4(a)(3)"  should  be 
inserted  after  "requirements"  but  within 
the  parenthetical  reference. 

The  following  corrections  are  made  in 
the  rules  for  SWH-FRL  3089-5.  the 
Hazardous  Waste  Management  System: 
Land  Disposal  Restrictions  Final  Rule, 
published  in  the  Federal  Register  on 
November  7.  1986  (51  FR  40572J: 

§  264. 1     I  Amended  I 

24.  On  page  40637.  second  column, 
Part  264  is  revised  by  adding  a  new 
paragraph  (h)  to  §  264.1  to  read  as 

follows: 

•         •         •         •         • 

(h)  the  requirements  of  this  part  apply 
to  owners  or  operators  of  all  facilities 
which  treat,  store,  or  dispose  of 
hazardous  wastes  referred  to  in  Part  268. 

§264.13    ICorrected) 

25.  On  page  40637.  second  column, 
fourteenth  line  from  the  bottom,  "of  this 
part  of  Part  268"  should  read  "of  this 
part  and  Part  268". 

§  264.73    (Corrected) 

26.  On  page  40637,  third  column,  in 

§  264.73(b)(14),  "notice  required  undeer" 
should  read  "notice  required  under". 

§265.1     (Amended] 

27.  On  page  40638.  First  column.  Part 
265  is  revised  by  adding  a  new 
paragraph  (e)  to  §  265.1  to  read  as 

follows: 

«        •         •         *         * 

(e)  The  requirements  of  this  part  apply 
to  owners  or  operators  of  all  facilites 
which  treat,  store  or  dispose  of 
hazardous  was'.e  referred  to  in  Part  268. 

§268.1    [Corrected] 

28.  On  page  40638.  third  column, 
§  268.1(c)(1)  should  read  "Where 
persons  have  been  granted  an  extension 
to  the  effective  date  of  a  prohibition 


under  Subpart  C  of  this  part  oc  pursuant 
to  §  268.5,  with  respect  to  those  wastes 
covered  by  the  extension;". 

29.  On  page  40638.  third  calumn,  in 

S  268.1(c)(2).  "Where"  is  ins«rted  at  the 
beginning  of  the  sentence  and  "Persons  ' 
should  read  "persons '. 

30.  On  page  40638,  third  column,  in 
S  268.1(c)(2).  the  word  "or"  after  the 
semi-colon  should  be  deleted. 

31.  On  page  40638.  third  column,  in 

S  268.1(c)(3),  "land  disposal  oF'  should 
read  "where  the  wastes  are"  and 
"Recovery  Act."  should  read  "Recovery 
Act;  or". 

32.  On  page  40638.  third  column. 

5  268.1(c)(4)  should  read  'Where  the 
waste  is  generated  by  small  quantity 
generators  of  less  than  lOe  kilograms  of 
non-acute  hazardous  wastes  per  month 
or  less  than  1  kilogram  acutt  hazardous 
waste  per  month,  as  defined  in  S  261.5  of 
this  chapter." 

§268.2    I  Corrected  I 

33.  On  pages  40638  and  40639.  the 
definition  of  "L.and  disposal"  in 

S  268.2(a)  should  read  a«  follows: 

(a)  •  •  * 

"Land  disposal"  mean*  placement  in 
or  on  the  land  and  includes,  but  is  not 
limited  to,  placement  in  a  landfill, 
surface  impoundment,  waste  pile, 
injection  well,  land  treatment  facility, 
salt  dome  formation,  salt  bed  formation, 
underground  mine  or  cave,  or  concrete 
vault  or  bunker  intended  for  disposal 
purposes. 
•        •        •        •        • 

S268>l    (Corrected] 

34.  On  page  40639.  First  column. 
§  26a4(a)  should  read  as  follows: 

"(a)  Wastes  which  are  otherwise 
prohibited  from  land  disposal  under  this 
part  may  be  treated  in  a  surface 
impoundment  or  series  of  impoundments 
provided  that:" 

35.  On  page  40639,  first  column,  in 
5  268.4(a)(1).  "impoundment"  should 
read  "impoundments". 

36.  On  page  40639.  second  column, 
first  line,  "must  meet"  should  read 
"meets". 

37.  On  page  40639,  second  column, 
fourteenth  line,  "the  Administrator  has 
granted"  should  read  "the 
Administrator,  after  notice  and  an 
opportunity  to  comment,  has  granted". 

38.  On  page  40639.  second  column,  in 
the  second  line  of  S  268.4(a)(3)(iii).  "the 
Administrator  has  granted"  should  read 
"the  Administrator,  after  notice  and  an 
opportunity  to  comment,  has  granted". 

39.  On  page  40639.  second  column,  in 
S  268.4(a)(4).  "must  submit"  should  read 
"submits". 


§368.5     ICuffCted] 

4(1  On  page  40639.  third  column,  in 
§  26a5(a)(5),  "ojvan  outline"  should 
read  "or  an  outline". 

41  On  pajje  40639.  third  column,  in  the 
second  line  of  the  certification  required 
under  S  268.5(b).  "and  that  I  am 
familiar"  should  read  "and  am  familiar". 

42.  On  page  40640.  first  column, 
second  line,  "review"  should  read 
"renew"". 

43.  On  page  40640.  first  column,  sixth 
line  from  the  bottom,  "if  the  interim 
status"  should  read  "if  in  interim 
status"'. 

44.  On  page  40640.  first  column, 
second  line  from  the  bottom,  "in"  should 
be  inserted  after  "is"  but  before 
"compliance". 

45.  On  page  40640.  second  column, 
seventh  and  eighth  lines,  "regardless 
that  the  unit  is  not  new.  expanded,  or  a 
replacement"  should  be  deleted. 

46.  On  page  40640.  second  column, 
fourteenth  line,  paragraph  "(j)"  should 
read  paragraph  "'(i)"". 

§  208.6    I  Corrected  I 

47.  On  page  40640,  third  column,  in  the 
second  line  of  the  certification  required 
under  \  2B8.6(d).  "an  familiar  with" 
should  read  "am  familiar  with  ". 

48.  On  page  40640.  third  column,  fifth 
line  from  the  bottom,  "to""  should  be 
inserted  after  "Prior  "  but  before  "the". 

49.  On  page  40641,  first  column, 
second  line,  "reliveve"  should  read 
"relieve". 

926a.7    [Corrected] 

50.  On  pajiL'  40641,  first  column, 
twelfth  line,  "or  using  knowledge  of  the 
waste  to"  should  read  "or  use 
knowledge  of  the  waste,  to". 

51.  On  page  40641,  first  column,  in  the 
third  and  fourth  lines  of  §  268.7(a)(1), 
"requires  treatment  prior  to  land 
disposal,  for"  should  read  "exceeds  the 
applicable  treatment  standards,  with". 

52.  On  page  40641.  first  column,  in  the 
fifth  line  of  S  26a7(a)(2),  "for"  should 
read  "with". 

53.  On  page  40641,  first  column,  in  the 
seventh  line  of  the  certification  required 
under  §  268.7(a)(2)(ii).  "beleive"  should 
read  "believe". 

54.  On  page  40641,  first  column,  third 
line  from  the  bottom,  "a  petition  under 
S  268.6,  or  a  nationwide '"  should  read 
"an  exemption  under  S  268.6,  an 
extension  under  %  268.1(c)(3).  or  a 
nationwide"". 

55.  On  page  40641,  first  column,  last 
line,  "with  the  waste"  should  be 
inserted  between  "forward  a  notice" 
and  "to  the  land  disposal". 
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56.  On  page  40641.  second  column. 
after  the  third  line,  paragraph  (aK4) 
should  be  added  to  read  as  follows; 

"(4)  If  a  generator  determines  whether 
the  waste  is  restricted  based  solely  on 
his  knowledge  of  the  waste,  all 
supporting  data  used  to  make  this 
determination  must  be  maintained  on- 
site  in  the  generator's  files." 

57.  On  page  40641.  second  column, 
paragraph  (b)  should  read  as  follows: 

"(b)  For  wastes  with  treatment 
standards  expressed  as  concentrations 
in  the  waste  extract  (§  268.41),  the 
owner  or  operator  of  the  treatment 
facility  must  test  the  treatment  residues 
or  an  extract  of  such  residues  developed 
using  the  test  nietnod  described  in 
Appendix  1  of  this  part  to  assure  that  the 
treatment  residues  or  extract  meet  the 
applicable  treatment  standards.  Such 
testing  must  be  performed  according  to 
the  frequency  specified  in  the  facility's 
waste  analysis  plan  as  required  by 
§  264.13  or  §  265.13.  Where  the 
treatment  residues  do  not  meet  the 
treatment  standards,  the  treatment 
facility  mu.sl  comply  with  the  notice 
requirements  applicable  to  generators  in 
paragraph  (a)(1)  of  this  section  if  (he 
treatment  residues  wil!  be  further 
managed  at  a  different  treatment 
facility." 

58.  On  page  40641,  second  column, 
sixteenth  line,  paragraph  "(10)"  should 
read  paragraph  '"(1)"  and  "with  each 
waste  shipment"  should  be  inserted 
between  "must  be  sent"  and  "to  the 
land". 

59.  On  page  40641,  second  colunin.  in 

S  268.7(b)(2),  "for  each  shipment "  should 
read  "with  each  shipment"  and  '"treated 
to  the  performance  standards  specified 
in  Subpart  D"  should  read  "treated  in 
compliance  with  the  treatment 
standards  specified  in  Subpart  D". 

60.  On  page  40641,  second  column, 
sixth  line  from  the  bottom,  "signficant" 
should  read  "significant"". 

61.  On  page  40641,  second  and  third 
columns,  \  268.7(c)  should  read  as 
follows: 

«         •        *        »        • 

"(c)  The  owner  or  operator  of  any 
land  disposal  facility  disposing  any 
waste  subject  to  restrictions  under  this 
part  must  have  records  of  the  notice  and 
certification  specified  in  either 
paragraph  (a)  or  (b)  of  this  section.  The 
owner  or  operator  of  the  land  disposal 
facility  must  test  the  waste  or  an  extract 
of  the  waste  developed  using  the  test 
method  described  in  Appendix  I  of  this 
part  to  assure  that  the  wastes  or 
treatment  residues  are  in  compliance 
with  the  applicable  treatment  standards. 
Such  testing  must  be  performed 
according  to  the  frequency  specified  in 


the  facility's  waste  analysis  plan  as 
required  by  §  264  13  or  §  265.13. 

§  268.30    [Corrected] 

62.  On  page  40641,  third  column,  in  the 
first  line  of  §  268.30(a)(3),  "The  solvent 
waste'"  should  read  "'The  initial 
generator"s  solvent  waste'"  and  in  the 
third  line  of  §  268.30(a)(3),  "or  solid"" 
should  be  inserted  between  "sludge" 
and  the  comma  before  "or  solvent- 
contaminated  soil." 

63.  On  page  40641.  third  column, 
seventh  line  from  the  bottom,  "are 
treated  to""  should  be  deleted. 

64.  On  page  40641,  third  column, 

§  268.30(c)(2)  should  read  "Persons  have 
been  granted  an  exemption  from  a 
prohibition  pursuant  to  a  petition  under 
§  268.6,  with  respect  to  those  wastes  and 
units  covered  by  the  petition;  or". 

65.  On  page  40641,  third  column, 

§  268.30(c)(3)  should  read  "'Persons  have 
been  granted  an  extension  to  the 
effective  date  of  a  prohibition  pursuant 
to  S  268.5,  with  respect  to  those  wastes 
covered  by  the  extension," 

§268.31    (Corrected) 

66.  On  page  40642,  first  column,  in 

§  268.31(a).  •■F022. "  should  be  inserted 
between  "F021,"  and  "F023"". 

67.  On  page  40642,  first  column,  in 

§  268.31(b)(1),  "are  treated  to""  should  be 
deleted. 

68.  On  page  40642,  first  column, 

§  268.31(b)(2)  should  read  "Persons  have 
been  granted  an  exemption  from  a 
prohibition  pursuant  to  a  petition  under 
§  268,6,  with  respect  to  those  wastes  and 
units  covered  by  the  petition;  or  ". 

69.  On  page  40642,  first  column. 

§  268.31(b)(3)  should  read  "Persons  have 
been  granted  an  extension  from  the 
effective  date  of  a  prohibition  pursuant 
to  §  268.5.  with  respect  to  those  wastes 
covered  by  the  extension." 

70.  On  page  40642.  first  column,  in 

I  268.31(c).  the  period  after  "specified  in 
§  268,5(h)(2)  should  be  deleted  and  the 
following  language  should  be  added  to 
end  the  sentence:  "and  all  other 
applicable  requirements  of  Parts  264  and 
265  of  this  chapter." 

§  268.41    [Corrected] 

71.  On  page  40642.  first  column,  in  the 
section  heading  for  §  268.41. 
"Standards""  should  read  "standards". 

72.  On  page  40642.  first  column, 
thirteenth  line  from  the  bottom,  "extract 
of  a  waste  treatment""  should  read 
'"extract  of  a  waste  or  waste  treatment". 

73.  On  page  40642.  second  column,  the 
title  of  the  table  should  read  TABLE 
CCWE— CONSTITUENT 
CONCENTRATIONS  IN  WASTE 
EXTRACT". 


74,  On  page  40642,  second  column,  in 
Table  CCWE.  "l,2-d»chlorobenzene" 
should  read  "1,2-Dichlorobenzene". 

75  On  page  40642.  second  column,  in 
Table  CCWE,  "Ethyle  benzene"  should 
read  "Ethylbenzene". 

76.  On  page  40642,  second  column,  in 
TABLE  CCWE,  "1.2,2-Trichloro-l,2.2- 
trifluroethane"  should  read  "1.1,2- 
Trichloro-l,2,2-Tnfluoroethane". 

77.  On  page  40642,  third  column,  in 
§  268,44,  paragraph  (c)  should  be 
redesignated  as  paragraph  (d).  and  a 
new  paragraph  (c)  should  be  added  to 
read  as  follows: 

•        «        *        *        * 

"(c)  Each  petition  must  include  the 
following  statement  signed  by  the 
petitioner  or  an  authorized 
representative: 

I  certify  under  penalty  of  law  that  I  have 
personally  examined  and  am  familiar  with 
the  information  submitted  in  this  petition  and 
all  attached  documents,  and  that,  based  on 
my  inquiry  of  those  individuals  immediately 
responsible  for  obtaining  the  information.  I 
believe  that  the  submitted  information  is  true, 
accurate,  and  complete,  I  am  aware  that 
these  are  significant  penalties  for  submitting 
false  information,  including  the  possibility  of 
fine  and  imprisonment, 

§268.50    (Corrected) 

78.  On  page  40642.  third  column,  last 
line,  "paragraph  (b)  of  should  be 
deleted. 

79.  On  page  40643.  first  column,  fifth 
and  sixth  lines,  "stores  such  wastes  on- 
site"'  should  read  "stores  such  wastes  in 
tanks  or  containers  on-site". 

80.  On  page  40643.  first  column, 
§  268.50(a)(2]  is  revised  to  read  as 
follows: 

"(2)  An  owner/operator  of  a 
hazardous  waste  treatment,  storage,  or 
disposal  facility  stores  such  wastes  in 
tanks  or  containers  solely  for  the 
purpose  of  the  accumulation  of  such 
quantities  of  hazardous  waste  as 
necessary  to  facilitate  proper  recovery, 
treatment,  or  disposal  and; 

"(i)  Each  container  is  clearly  marked 
to  identify  its  contents  and  the  date  each 
period  of  accumulation  begins; 

"(ii)  Each  tank  is  clearly  marked  with 
a  description  of  its  contents,  the 
quantity  of  each  hazardous  waste 
received,  and  the  date  each  period  of 
accumulation  begins,  or  such 
information  for  each  tank  is  recorded 
and  maintained  in  the  operating  record 
at  that  facility.  Regardless  of  whether 
the  tank  itself  is  marked,  an  owner/ 
operator  must  comply  with  the  operating 
record  requirements  specified  in  §  264.73 
or  i  265.73." 
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81.  On  page  40643.  Tirsl  column,  in 

§  268.50(a)(3),  "may  store"  should  read 
"stores". 

82.  On  page  40643.  first  column,  in 

§  268.50(d).  "or  a  nationwide  variance 
contained  in  Subpart  C  of  this  part"  is 
inserted  following  "petition  under 
§  268.6"  and  bpfore  "or  an  approved." 

PART  268.  APPENDIX  I— 
I  CORRECTED  I 

83.  On  page  40645.  in  the  equation 
below  Step  7.2.3.  the  colon  after 
"Percent"  but  before  "dry  solids"  should 
be  deleted. 


84.  On  page  40645.  third  column,  in  the 
last  line  of  Step  7.4.1.  "or*  should  read 
"or". 

85.  On  page  40646,  first  column,  in  the 
second  line  of  Step  8.5,  "110"  should 
read  "100". 

86.  On  page  40646.  second  column,  in 
the  seventh  line  of  the  note  to  Step  a8. 
"is"  should  be  inserted  after  "device" 
but  before  "defined". 

87.  On  page  40647.  second  column,  in 
the  third  line  of  Step  9.2.  "estraction" 
should  read  "extraction". 

88.  On  page  40648.  the  equation  below 
Step  9.11  should  read  as  follows: 


Weight  of  (xlractVin       _ 
Huid 


20  >  %  wlkl*  (Sirp  7  1)  >  weigh!  of  waile  fillcnd  |S<ep  9.4 
Of  a.») 

100 


§271.1     ICorr^ted) 

89.  On  page  40653.  third  column,  in 

§  271.1(j).  insert  "November  7. 1986"  in 
the  first  column  of  Table  1  and  revise 
the  third  column  of  Table  1  to  read  "51 
FR  40572." 

90.  On  page  40654,  first  column,  in 
§  271.1(j),  revise  the  fourth  column  of 
Table  2  to  read  "November  7, 1986.  51 
FR  40572." 
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40  CFR  Parts  704.  795  and  799 
IOPTS-42076A:  FRL-3213-51 

Anthraquinone;  Final  Reporting  and 
Recordkeeping  Requirements  and 
Test  Rule 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

summary:  EPA  is  issuing  a  final  rule. 
under  section  4  of  the  Toxic  Substances 
Control  Act  (TSCA),  requiring 
manufacturers  and  processors  of  9.10- 
anthraquinone  (CAS  No.  84-65-1), 
hereinafter  anthraquinone.  to  perform 
testing  for  water  solubility, 
bioconcentration,  sediment  toxicity  to 
benthic  organisms,  and  acute  toxicity  to 
aquatic  organisms.  The  Agency  is  also 
requiring  annual  reporting,  under  section 
8  of  TSCA.  by  manufacturers  (including 
importers)  of  anthraquinone  of  the 
volume  of  this  substance  manufactured 
or  imported  during  their  latest  corporate 
fiscal  year.  The  rule  precludes 
duplicative  reporting  during  those  years 
that  industry  must  report  under  the 
Inventory  Update  Rule.  Testing  for 
biodegradation  and  chronic  toxicity  to 


aquatic  organisms  will  be  required  if  the 
acute  toxicity,  sediment  toxicity,  or 
bioconcentration  test  results  suggest  a 
hazard  potential  and  the  annual 
production/importation  level  reaches  or 
exceeds  3  million  pounds  (lb).  This  rule 
requires  the  same  testing  as  EPA's 
proposed  rule  on  anthraquinone. 
dates:  In  accordance  with  40  CFR  23.5, 
this  rule  will  be  promulgated  for 
purposes  of  judicial  review  at  1  p.m. 
eastern  ("daylight"  or  "standard."  as 
appropriate)  time  on  )une  18. 1987. 
These  regulations  will  become  effective 
on  July  20. 1987.  The  incorporation  by 
reference  of  certain  publications  listed 
in  the  regulations  is  approved  by  the 
Director  of  the  Federal  Register  as  of 
Inly  20,  1987, 

FOR  FURTHER  INFORMATION  CONTACT: 

Edwin  A.  Klein.  Director.  TSCA 
Assistance  Office  (TS-799).  Office  of 
Toxic  Substances.  Rm.  B-543.  401  M  St.. 
SW.,  Washington,  DC  20460,  (202-554- 
1404). 

SUPPLEMENTARY  INFORMATION:  EPA  iS 

issuing  a  fiiidl  lesl  rule  under  section 
4(a)  of  TSCA  to  require  chemical  fate 
and  environmental  effects  testing  of 
anthraquinone.  Under  section  8(a)  EPA 
will  also  require  manufacturers 
(including  importers)  to  report  annually 
to  EPA  the  volume  of  anthraquinone 
manufactured  or  imported  during  their 
latest  corporate  fiscal  year. 

I.  Introduction 

A.  Test  Rule  Development  Under  TSCA 

This  notice  is  part  of  the  overall 
implementation  of  section  4  of  TSCA 
(Pub.  L.  94-489,  90  Stat.  2003  et  seq..  15 
US.C.  2601  et  seq.),  which  contains 
authority  for  EPA  to  require  the 
development  of  data  relevant  to 


assessing  the  risk  to  health  and  the 
environment  posed  by  exposure  to 
particular  chemical  substances  or 
mixtures. 

Under  section  4(a)(1)  of  TSCA.  EPA 
must  require  testing  of  a  chemical 
substance  to  develop  health  or 
environmental  data  if  the  Administrator 
finds  that: 

(A)(i)  the  manufacture,  distribution  in 
commerce,  processing,  use,  or  disposal  of  a 
chemical  substance  or  mixture,  or  that  any 
combination  of  such  activities,  may  present 
an  unreasonable  risk  of  injury  to  health  or  the 
environment. 

(ii)  there  are  insufficient  data  and 
experience  upon  which  the  effects  of  such 
manufacture,  distribution  in  commerce, 
processing,  use,  or  disposal  of  such  substance 
or  mixture  or  of  any  combination  of  such 
activities  on  health  or  the  environment  can 
reasonably  be  determined  or  predicted,  and 

(iii)  testing  of  such  substance  or  mixture 
with  respect  to  such  effects  is  necessary  to 
develop  such  data:  or 

(Bl''i)  a  chemical  substance  or  mixture  is  or 
will  he  produced  In  substantial  quantities, 
and  (1)  it  enters  or  may  reasonably  be 
antici.iated  to  enter  the  environment  in 
substantial  quantities  or  (II)  there  is  or  may 
be  significant  or  substantial  human  exposure 
to  such  substance  or  mixture. 

(ii)  there  are  insufficient  data  and 
experience  upon  which  the  effects  of  the 
manufacture,  distribution  in  commerce, 
processing,  use,  or  disposal  of  such  substance 
or  mixture  or  of  any  combination  of  such 
activities  on  health  or  the  environment  can 
reasonably  tie  determined  or  predicted,  and 

(lii)  testing  of  such  substance  or  mixture 
with  respect  to  such  effects  is  necessary  to 
develop  such  data. 

For  a  more  complete  understanding  of 
the  statutory  section  4  findings,  the 
reader  is  directed  to  the  Agency's  first 
proposed  test  rule  package  published  in 
the  Federal  Register  of  July  18. 1980  (45 
FR  48510).  for  an  in-depth  discussion  of 
the  general  issues  applicable  to  this 
action. 

B.  Regulatory  History 

As  published  in  the  Federal  Register 
of  November  29,  1984  (49  FR  46931 ).  the 
Interagency  Testing  Committee  (ITC) 
designated  anthiaquinone  for  priority 
testing  consideration  and  recommended 
chemical  fate  testing,  including  water 
solubility  and  biodegradation.  and 
ecological  effects  testing,  including 
acute  toxicity  to  fish,  aquatic 
invertebrates,  and  algae,  and  chronic 
toxicity  to  aquatic  organisms, 
conditional  upon  results  of  acute  tests. 
The  Agency  evaluated  the  ITC 
recommendation  and  on  April  23. 1985 
held  a  public  meeting  to  announce  its 
preliminary  testing  decision.  Subsequent 
to  the  public  meeting,  Mobay  Chemical 
Corp.  submitted  confidential  business 


information  (CBI)  data  on  the 
concentration  of  anthraquinone  in  waste 
water  from  the  alkaline  pulping  process 
(Ref.  25).  Tliese  data  were  considered  in 
the  drafting  of  the  proposed  test  rule. 

The  Agency  responded  to  the  ITC's 
recommendations  fnr  anthraquinone  by 
issuing,  in  the  Federal  Register  of 
November  6,  1985  (50  FR  46090),  a 
proposed  test  rule  (40  CFR  799.500)  and 
a  proposed  reporting  and  recordkeeping 
requirement  |40  CFR  704  69.  which  is 
being  redesignated  as  40  CFR  704.30  in 
the  final  rule)  for  production  and 
impHirtation  data.  Based  on  section 
4(a)(1)(B)  of  TSCA,  EPA  proposed  tiered 
testing,  with  the  first  tier  including 
water  solubility;  acute  toxicity  to  ' 
Chinook  salmon  or  coho  salmon,  bluegill. 
and  rainbow  trout;  acute  toxicity  to  the 
invertebrates  Daphnia  magna  or  D. 
pulex  and  oyster:  marine  sediment 
toxicity  to  the  amphipod,  Rhepoxynius 
abronws;  and  oyster  bioconcentration. 
Under  section  8  of  TSCA,  EPA  proposed 
that  manufacturers  (including  importers) 
of  anthraquinone  be  required  to  submit 
an  annual  report  to  EPA  stating  the 
volume  of  anthraquinone  manufactured 
or  imported  during  their  latest  corporate 
fiscal  year.  Also  proposed  under  section 
4(a)  of  TSCA  was  a  second  tier  of 
testing  which  would  be  triggered  if  the 
results  of  Tier  I  tests  indicated  a  hazard 
potential  and  the  reported  production/ 
importation  volume  reached  or 
exceeded  3  million  lb  per  year.  The 
second  tier  of  tests  included  chronic 
toxicity  in  the  most  sensitive  fish, 
chronic  toxicity  in  Daphnia. 
biodegradability  in  sludge  systems,  and 
biodegradation  rate. 

The  proposed  rule  contained  a 
chemical  profile  of  anthraquinone.  a 
discussion  of  EPA's  TSCA  section  4(aJ 
findings,  and  a  description  of  the  test 
substance  to  be  used.  The  proposed  rule 
also  specified  the  test  standards  to  be 
used  and  the  reporting  requirements. 

II.  Public  Comment 

Comments  were  submitted  to  the 
Agency  by  CIL  Inc..  on  September  19. 
1985  (Ref.  1)  and  February  26, 1986  (Ref. 
2).  The  first  set  of  comments  responded 
to  materials  discussed  (Ref.  3)  at  the 
public  meeting  held  on  April  23, 1985  to 
announce  the  Agency's  preliminary 
testing  decisiun.  Several  of  these 
comments  are  no  longer  relevant  since 
the  proposed  testing  reflected  the 
Agency's  consideration  of  information 
submitted  by  industry  subsequent  to  this 
meeting.  The  comments  which  are  still 
relevant  to  the  proposed  rule  are 
addressed  below.  The  second  set  of 
comments  (Ref.  2)  were  submitted  in 
response  to  the  proposed  rule  and  are 
also  addressed  below. 


A.  Increased  Use  of  Anthraquinone 

CIL  commented  that  the  increased  use 
of  anthraquinone  in  the  pulping  industry 
is  unlikely  to  surpass  1.5  to  2.0  million  lb 
for  many  years.  CIL  reasoned  that  there 
is  an  economic  incentive  to  use 
anthraquinone  primarily  outside  the  U.S. 
where  increased  pulping  capacity  is 
needed  (by  improving  efficiency),  but 
capital  outlay  cannot  be  justified  (Ref. 
1).  EPA  has  reexamined  the  use  of 
anthraquinone  in  pulping  operations  and 
its  original  estimate  that  anthraquinone 
use  could  be  expected  to  rise  to  7  million 
lb  per  year.  EPA  now  concludes  that  the 
current  use  level  of  1  to  2  million  lb  per 
year  is  not  likely  to  rise  significantly  in 
the  near  term  (Ref.  11).  Although  EPA's 
estimate  of  anihraquinone's  future  use  is 
not  as  optimistic,  the  Agency  will  still 
rely  on  a  production/import  trigger  for 
second  tier  testing  of  3  million  lb  per 
year.  This  level  was  orginally  selected 
because  envirorunenlal  release  was 
expected  to  become  significant  at  this 
level  without  the  cost  of  conditional 
testing  posing  a  significant  adverse 
economic  impact  on  the  market. 

B.  Biodegradation 

CIL  commented  that  anthraquinone  is 
easily  and  completely  biodegraded  (Ref. 
1),  citing  studies  by  Weston  (Ref.  4)  and 
Mobay  (Ref.  5).  According  to  CIL,  the 
Weston  study  showed  anthraquinone  at 
500  milligrams  per  liter  (mg/L)  to  have  a 
half  life  of  5  days  with  either  acclimated 
or  unacclimated  seed  organisms  in  an 
activated  sludge  biodegradation  study 
under  aerobic  conditions,  while  the 
Mobay  study,  at  an  anthraquinone 
concentration  of  2.4  mg/L.  indicated  a 
half-life  in  excess  of  20  days  (using  an 
acclimated  seed). 

EPA  does  not  find  these  studies 
adequate  because  they  were  not 
actually  done  in  acti\ated  sludge 
biodegradation  systems.  Rather,  inocula 
were  provided  from  acclimated  and 
unacclimated  semi-continuous  activated 
sludge  (SCAS)  systems  for  biochemical 
oxygen  demand  (BOD)  tests.  The  BOD 
test  is  not  an  adequate  test  for 
determining  removability  in  waste  water 
treatment.  It  is  a  screening  test  designed 
to  determine  whether  a  compound  is 
readily  degraded.  The  BOD  test  is  of 
greatest  value  for  quantitative  risk 
assessment  if  the  test  results  indicate 
very  rapid  biodegradation  or  no 
biodegradation.  When  the  results  are  at 
neither  extreme,  they  are  less  reliable, 
and  more  sophisticated  testing  is 
needed. 

The  Weston  study  found  a  BOD  after 
5  days  of  61  and  45  percent  of 
theoretical  oxygen  demand  in 
acclimated  and  unacclimated  cultures, 


respectively,  while  Mobay  found  a  BOD 
after  20  days  of  40  percent  and  15 
percent  in  acclimated  and  unacclimated 
cultures.  Although  the  Weston  results 
indicate  biodegradation  could  be  rapid, 
the  lack  of  a  significant  difference 
between  the  results  of  the  acclimated 
versus  unacclimated  cultures  is  a  result 
fully  consistent  with  the  BOD  being 
exerted  by  the  dispersant  rather  than 
anthraquinone.  As  a  result,  it  is  difficult 
to  draw  meaningful  conclusions  about 
anihraquinone's  degradability  from  this 
study.  Also,  the  concentration  of  500 
mg/L  exceeds  the  anticipated  water 
solubility  range  of  anthraquinone,  and 
although  the  precise  effect  that  the 
physical  state  of  an  organic  chemical 
may  have  on  these  tests  is  unknown,  it 
is  best  to  conduct  them  at  or  beiow  the 
solubility  limit  at  an  environmentally 
relevant  concentration. 

The  BOD  tests  by  Mobay  indicate 
biodegradation  occurs  more  slowly,  and 
the  conclusions  in  the  Mobay  report 
regarding  anthraquinone's 
biodegradability  are  reasonable. 
However,  Mobay's  findings 
notwithstanding,  there  is  still  a  need  for 
testing  of  anthraquinone  at 
environmentally  relevant  concentrations 
to  provide  biodegradation  rates  in 
environmentally  relevant  media,  i.e., 
surface  waters  and  waste  water 
treatment  systems.  BOD  tests  do  not 
provide  these  data,  regardless  of  how 
carefully  they  are  done. 

In  a  final  comment  on  biodegradation, 
CIL  remarked  that  in  anaerobic 
digestion  tests,  there  was  no  impact  on 
the  anaerobic  digestion  process  by 
anthraquinone  when  present  at  levels 
expected  to  be  released  to  the 
environment  (Ref.  1).  The  Agency  agrees 
that  anthraquinone's  adverse  effect  on 
anaerobic  digestion  does  not  occur 
unless  concentrations  are  10  ppm  or 
greater  (Ref.  6). 

C.  Aquatic  Toxicity 

CIL  commented  that  the  study  by 
MacPhee  and  Ruelle  (Ref.  7).  which 
indicated  that  anthraquinone  was 
moderately  toxic,  "did  not  use  a 
protocol  which  meets  the  standards  for 
rational  scientific  decision."  casting 
doubt  on  the  validity  of  the  results.  CIL 
was  concerned  specifically  with 
excessive  fish  loading,  oxygen 
depletion,  and  the  use  of  acetone  to 
maintain  chemicals  in  solution.  This 
screening  study  tested  1,888  chemicals, 
and  the  results  spanned  the  full  range  of 
response  from  nontoxic  to  very  toxic 
using  uniform  test  conditions  with  the 
test  chemical  as  the  variable.  EPA 
realizes  that  as  a  screening  study  the 
MacPhee  and  Ruelle  study  does  not 


UM  I 


21020 


Federal  Rej^ister  /  Vnl.  52,  \'(>.  107  /  Thursil.iy. 


[unp  4.  inR:*  /  RuIps  and  RaguUtions 


Federal  Register  /  Vol.  52.  No.  107  /  Thursday,  June  4.  1987  /  Rules  and  Regulations  21021 


provide  definitive  acute  toxicity  data. 
The  study  is  useful,  however,  in 
indicating  compounds  that  might  be 
toxic.  In  the  case  of  anthraquinone,  the 
study  indicated  moderate  toxicity  with  a 
13-hour  LCioo  of  10  ppm.  The  species 
used  in  this  study — coho  salmon, 
Chinook  salmon,  and  squawfish — have 
not  been  tested  with  anthraquinone  in 
other  studies  to  refute  these  findings. 
Therefore,  as  proposed  in  the  November 
6, 1985  notice,  EPA  is  now  requiring 
acute  toxicity  tests  in  either  coho 
salmon  or  chinook  salmon  to  determine 
if  anthraquinone  is  indeed  toxic  to  these 
species. 

CIL  also  commented  that  tests  carried 
out  by  the  Pulp  and  Paper  Research 
Institute  of  Canada  (Ref.  8)  using 
rainbow  trout  showed  that  the  addition 
of  anthraquinone  to  Kraft  liquors  had 
little  effect  on  the  letter's  toxicity.  These 
tests  were  reviewed  by  EPA.  but  the 
lack  of  measured  concentrations  of 
anthraquinone  or  a  description  of  the 
methodology  made  it  difficult  to 
determine  if  these  tests  were  conducted 
under  environmentally  relevant 
conditions. 

The  study  of  rainbow  trout  which  EPA 
will  require  by  this  rule  will  determine 
the  toxicity  of  anthraquinone  itself 
under  defined  conditions  to  allow  EPA 
to  fully  evaluate  its  toxicity. 

D.  Water  Solubility 

CIL  submitted  a  paper  by  Ceake  and 
Lemon  (Ref.  9)  which  indicated  a 
solubility  limit  for  anthraquinone  of 
0.624  mg/L  EPA  reviewed  this  paper 
and  is  not  confident  that  0.624  mg/L 
represents  the  true  water  solubility  for 
the  following  reasons:  (1)  Concentration 
time  studies  were  not  done  to  determine 
if  true  equilibrium  saturation  had  been 
reached;  (2)  excess  anthraquinone  in  the 
form  of  colloids  cannot  be  removed  by 
filtration  but  only  by  centrifugation.  The 
presence  of  colloids  would  cause  the 
solubility  limit  to  appear  to  be  greater 
than  its  true  value;  (3)  the  colonmetric 
procedure  used  to  measure 
concentration  had  an  accuracy  of  only 
±20  percent;  a  more  sensitive  analytical 
procedure  is  needed  to  measure  the 
concentration  of  anthraquinone  in  water 
in  the  range  of  1  ppm  or  less;  and  (4)  it 
appears  that  the  temperature  at  which 
the  solubility  was  determined  was  50  *C; 
it  should  be  determined  at  12  "C  and  22 
"C,  temperatures  which  more  closely 
approximate  the  temperatures  of  cold 
and  warm  water  bodies  in  the 
environment.  Therefore,  as  proposed  in 
the  November  6, 1985  notice,  EPA  is 
requiring  that  water  solubility  of 
anthraquinone  be  determined  by  the 
generator  column  method  (40  CFR 
796.1860).  This  method  eliminates  the 


problems  encountered  by  Geake  and 
Lemon,  i.e..  in  the  generator  column 
method,  equilibrium  is  achieved  rapidly, 
the  effects  of  colloids  are  eliminated, 
and  the  solubility  limit  can  be  measured 
precisely  down  to  the  part  per  billion 
(ppb)  range. 

CIL  also  commented  that  the 
determination  of  the  precise  solubility 
level  will  not  negate  the  acceptability  of 
previous  biodegradation  and  toxicity 
results  from  tests  conducted  above  the 
solubility  limit,  since  organisms  in  these 
tests  were  exposed  to  anthraquinone  at 
the  saturation  or  solubility  limit.  EPA, 
however,  believes  that  the  physical  state 
of  an  organic  chemical  may  have  an 
effect  on  test  results  when  the  chemical 
is  added  to  levels  in  excess  of  its 
solubility.  As  an  example,  the  authors  of 
a  study,  in  which  anthraquinone  was 
used  at  concentrations  exceeding  its 
solubility,  speculated  that  the  observed 
mortality  was  due  to  undissolved 
anthraquinone  clogging  the  gills  of  the 
fish  rather  than  a  toxic  chemical  action 
(Ref.  21).  Therefore,  EPA  is  requiring 
that  tests  be  conducted  at 
environmentally  relevant  concentrations 
which  EPA  has  projected  to  be  below 
the  solubility  limit. 

CIL  also  commented  that  close 
derivatives,  precursors  or  analogues  of 
anthraquinone,  such  as 
tetrahydroanlhraquinone  (THAQ). 
anthrahydroquinone  (AHQ),  and  1,4- 
dihydro-9.10-dihydroxyanthracene 
(DDA),  can  also  be  used  in  the  pulping 
process  with  effects  equivalent  to  those 
of  anthraquinone  and  with  similar 
environmental  fates  (Ref.  2).  CIL  was 
concerned  that  the  burden  of  conducting 
the  proposed  testing  would  not  be 
equitably  distributed.  In  the  use  of 
THAQ,  AHQ,  and  DDA  in  pulping,  some 
anthraquinone  is  produced,  but  any 
release  to  the  environment  would  most 
probably  be  a  mixture  of  anthraquinone, 
THAQ.  AHQ.  and  DDA  (Ref.  22).  Such  a 
mixture  would  not  have  the  toxicity  of 
anthraquinone  alone,  especially  since 
the  toxicity  of  THAQ,  AHQ,  and  DDA 
may  differ  from  anthraquinone  due  to 
their  greater  solubility  in  water.  Also, 
the  Agency  has  no  evidence  that  THAQ. 
AHQ,  and  DDA  are  currently  being  used 
in  the  U.S..  even  though  they  can  be 
substituted  for  anthraquinone  in  the 
pulping  process  and  may  be  more 
efficacious  due  to  their  greater  solubility 
(Ref.  22). 

For  the  above  reasons,  the  Agency 
has  decided  not  to  make  the 
manufacturers  of  THAQ.  AHQ,  and 
DDA  subject  to  this  rule  at  this  time;  the 
Agency  plans  to  further  evaluate  the 
extent  of  use  of  alternatives  and  the 
need  for  their  testing. 


in.  Fmal  Test  Rule  for  Anthraquinone 
A.  Findings 

EPA  is  basing  its  final  testing 
requirements  for  anthraquinone  on  the 
authority  of  section  4(a)(1)(B)  of  TSCA. 
Existing  data  indicate  that 
anthraquinone  is  or  will  be  imported  in 
substantial  quantities  and  that 
substantial  environmental  release  may 
be  reasonably  anticipated  to  occur. 
Annual  imports  of  anthraquinone  are 
813,000  lb  (Ref.  10)  and  could  rise  in  the 
future.  Discharge  data  from  one  wood 
pulping  plant  using  anthraquinone  as  o 
catalyst  show  that  the  plant  is  currently 
releasing  effluents  with  anthraqunone 
concentrations  in  the  upper  part  per 
billion  to  lower  part  per  million  range. 
There  are  approximately  100  pulping 
plants  in  the  U.S.  that  could  potentially 
use  anthraquinone  in  their  processing 
(Ref.  12).  If  this  use  of  anthraquinone 
increases,  such  releases  could  become 
widespread. 

EPA  also  finds  that  the  data  now 
available  are  insufficient  to  reasonably 
determine  or  predict  the  chemical  fate 
and  environmental  effects  of  releases 
from  the  use,  processing,  and  disposal  of 
anthraquinone. 

There  is  also  no  acceptable  measured 
value  for  anthraquinone's  solubility  in 
water,  and  the  reported  values  of  0.05 
mg/L  (Ref.  13)  and  0.5  mg/L  (Ref.  4)  are 
not  supported  by  data.  A  third  value  for 
water  solubilit.y  is  EPA's  estimate  of  0.3 
mg/L  (Ref.  14).  The  Agency  finds  that 
the  water  solubility  of  anthraquinone 
must  be  determined  to  enable  the  proper 
design  of  other  studies. 

The  Agency  finds  that  the 
biodegradation  studies  submitted  by 
CIL,  Inc.  (Ref.  4)  and  Mobay  Chemical 
Corp.  (Ref.  5)  are,  as  BOD  tests,  not 
adequate  for  determining  removability 
in  waste  water  treatment.  Additionally, 
these  tests  were  conducted  at 
concentrations  exceeding  the 
anticipated  water  solubility  range  of 
anthraquinone,  and  presented  a  half-life 
range  (5  days  and  greater  than  20  days) 
too  broad  to  reasonably  predict 
anthraquinone's  persistence  in  the 
environment.  This  broad  range  is 
particularly  unsatisfactory  since  the 
typical  waste  treatment  residence  times 
for  the  dye  and  pulp  industries  are  6  and 
8  days,  respectively  (Refs.  15  and  16). 
Also,  as  stated  in  Unit  II.  of  this 
preamble,  the  BOD  in  the  Weston  study 
may  have  been  exerted  by  the 
dispersant  rather  than  anthraquinone. 
The  Agency  also  finds  that  the 
submitted  studies  are  not  necessarily 
relevant  to  assessing  biodegradation  by 
microbial  populations  in  natural  waters, 
which  possess  a  different  array  of 


microbial  communities  and  physical  and 
chemical  characteristics  than  waste 
treatment  systems. 

With  regard  to  the  release  and 
chemical  fate  information  presented  in 
the  proposed  rule,  EPA  expects  that 
potential  exposure  to  anthraquinone  will 
be  greatest  for  fish,  aquatic 
invertebrates,  and  benthic  organisms. 
EPA  finds  that  there  are  no  toxicity  or 
bioconcentration  data  on  benthic 
organisms  and  no  chronic  effects  data 
on  fish  and  aquatic  invertebrates. 

After  reviewing  and  evaluating  the 
existing  acute  toxicity  data  for  aquatic 
organisms  experimentally  exposed  to 
anthraquinone,  EPA  has  determined  that 
additional  data  are  necessary  to 
determine  whether  salmonids  are 
sensitive  as  suggested  bv  the  MacPhee 
and  Ruelle  study  (Ref.  7).  EPA  also  finds 
that  additional  acuie  toxicity  studies  of 
fish  and  aquatic  invertebrates  are 
necessary  since  the  existing  studies 
were  done  at  concentrations  exceeding 
the  anticipated  water  solubility  range  of 
anthraquinone. 

EPA  finds  that  sufficient  data  are 
available  from  the  study  done  by 
Chilimgworth  (Ref.  17)  to  reasonably 
predict  anthraquinone's  toxicity  to 
algae. 

Finally,  EPA  finds  that  testing  is 
necessary  to  develop  the  chemical  fate 
and  environmental  effects  data 
dcscnbed  above.  EPA  believes  that  the 
data  resulting  from  this  testing  will  be 
relevant  to  a  determination  as  to 
whether  the  manufacture,  processing,  or 
use  of  anthraquinone  does  or  does  not 
present  an  unreasonable  risk  of  injury  to 
the  environment. 

B.  Required  Testing  and  Test  Standards 

On  the  basis  of  these  findings,  the 
Agency  is  requiring  that  chemical  fate 
and  environmental  effects  testing  be 
conducted  on  anthraquinone  in 
accordance  with  EPA's  TSCA  Good 
Laboratory  Practice  standards  in  40  CFR 
Part  792  and  specific  test  guidelines  set 
forth  in  Title  40  of  the  Code  of  Federal 
Regulations  or  other  published  test 
methods  as  enumerated  below.  Test 
methods  under  Parts  796  and  797  were 
published  in  the  Federal  Register  of 
September  27.  1985  (50  FR  39252); 
proposed  revisions  were  published  in 
the  Federal  Register  of  January  14. 1986 
(51  F'R  1522)  and  final  revisions  were 
published  in  the  Federal  Register  of  May 
20,  1987  (52  FR  19056). 

In  view  of  the  prospect  for  a  growing 
market  for  anthraquinone  owing  to  its 
use  in  the  pulping  industry  and  the 
projected  economic  impact  (see  section 
IV.  of  this  preamble,  Economic  Analysis 
of  Test  Rule)  of  the  full  set  of  aquatic 
tests  EPA  believes  would  be  necessary 


to  adequately  assess  the  environmental 
risks  of  anthraquinone,  the  Agency  is 
requiring  that  testing  be  conducted  in 
two  tiers.  By  tiering  testing,  EPA  expects 
to  obtain  limited  data  now  from  the  first 
tier  to  better  assess  the  potential  for 
expanded  releases  of  anthraquinone  to 
pose  significant  risks.  Should  the 
production  or  importation  of 
anthraquinone  expand  substantially  and 
the  results  of  the  first  tier  of  testing  meet 
the  specified  triggers,  the  second  tier  of 
testing  will  provide  the  more  complete 
data  needed  to  evaluate  the  possible 
risks  associated  with  substantially 
larger  aquatic  releases  of  the  chemical. 

EPA  is  requiring  that  the  first  tier 
testing  of  anthraquinone  be  conducted 
now  to  determine  (1)  the  water  solubility 
to  properly  design  the  subsequent 
required  tests,  using  the  TSCA  guideline 
entitled  "Water  Solubility,  Generator 
Column  Method"  as  specified  in 
§  796.1860;  the  solubility  shall  be 
determined  at  12  °C  and  22  °C  as 
allowed  under  §  796.1860(b)(3)  because 
of  the  temperature  requirements  for  fish 
acute  toxicity  tests  of  cold  and  warm 
water  species  under  §  797.1400(d)(3)(iii); 
(2)  the  acute  toxicity  to  chinook  salmon, 
Oncorhynchus  tshawytscha,  or  coho 
salmon,  Oncorhynchus  kisutch  (cold 
water  species);  bluegil!,  Lepomis 
macrochirus  (warm  water  species);  and 
rainbow  trout.  Salmo  gairdneri  (cold 
water  species),  using  the  TSCA 
guideline  entitled  "Fish  acute  toxicity 
test"  as  specified  in  §  797.1400  as 
modified;  (3)  the  acute  toxicity  to  the 
invertebrates  Daphnia  magna  or  D. 
pulex.  and  oyster,  Crassostrea  virginica, 
using  the  TSCA  guidelines  entitled 
"Daphnid  acute  toxicity  test"  as 
specified  in  §  797.1300  and  as  modified 
and  "Oyster  acute  toxicity  test"  as 
specified  in  S  797.1800  as  modified;  (4) 
the  sediment  toxicity  to  either  the 
marine  amphipod.  Rhepoxynius 
abronius.  according  to  the  method  of 
R.C.  Swartz  et  al..  "Phoxocephalid 
Amphipod  Bioassay  for  Marine 
Sediment  Toxicity",  published  in  the 
American  Society  for  Testing  and 
Materials  Special  Technical  Publication 
854  (ASTM  STP  854).  R.  D.  Caldwell  et 
al.  (eds.)  (Ref.  18)  or  the  freshwater 
midge,  Chironomus  tetans.  according  to 
the  method  of  W.J.  Adams  et  al., 
"Aquatic  safety  assessments  of 
chemicals  sorbed  to  sediments",  also 
published  in  ASTM  STP  854  (Ref.  23); 
and  (5)  bioconcentration  in  oyster, 
Crassostrea  virginica,  using  the  TSCA 
guideline  entitled  "Oyster 
bioconcentration  test"  as  specified  in 
§  797.1830  as  modified. 

EPA  is  allowing  industry  a  choice  of 
either  of  the  two  above-referenced 
sediment  toxicity  tests  because  the 


Agency  wishes  to  allow  the 
manufactui^rs  of  anthraquinone  the 
opportunity  to  conduct  this  testing  using 
the  species  and  methods  required  in 
other  section  4  test  rules  concurrently 
under  development  or  published  It  also 
allows  industry  to  select  a  species  that 
is  more  representative  of  the  streams 
and  waters  receiving  effluents  from 
pulping  plants  arid  a  species  that  may  be 
more  available  for  testing. 

In  order  to  evaluate  the  potential 
hazard  of  the  median  lethal 
concentrations  (LCSO's)  generated  by  the 
Tier  I  tests.  EPA  is  requiring  that  the 
LC50  8  be  compared  to  the  predicted 
environmental  concentrations  (PEC's) 
for  anthraquinone  in  water  and 
sediment,  i.e..  5  ppb  and  0.1  ppm 
respectively,  which  have  been 
determined  from  reported  discharge 
levels  (see  the  proposed  rule). 

EPA  is  also  requiring  that  a  second 
tier  of  tests  shall  be  conducted  if  two 
triggers  are  met — a  hazard  trigger  and  a 
production/import  level  trigger.  The 
hazard  trigger  will  be  met  if  one  or  more 
of  the  median  lethal  concentrations 
(LC50's)  generated  by  the  Tier  I  tests  are 
less  than  100  times  the  predicted 
environmental  concentrations.  The 
production/import  level  trigger  will  be 
met  when  annual  production/import 
levels  reach  3  million  lb.  EPA  will 
require  annual  reporting  under  section 
8(a)  to  monitor  the  production/import 
levels  of  anthraquinone,  and  will  notify 
industry  if  the  production/import  trigger 
is  met. 

If  both  triggers  are  met,  EPA  is 
requiring  that  selection  of  the  Tier  II 
tests  be  based  on  the  results  of  the  Tier  I 
tests  as  follows.  If  the  most  sensitive 
fish,  i.e.,  the  fish  with  the  lowest  LC50  as 
determined  by  the  above-required  acute 
toxicity  tests,  has  an  LC50  less  than  100 
times  the  predicted  environmental 
concentration  (PEC)  for  water  (i,e..  less 
than  500  ppb),  testing  of  anthraquinone 
shall  be  conducted  to  determine  the 
chronic  toxicity  to  the  most  sensitive 
fish,  using  the  TSCA  guideline  entitled 
"Fish  early  life  stage  toxicity  test"  as 
specified  in  §  797.1600  as  modified.  If  the 
daphnid  has  a  median  effective 
concentration  (EC50)  as  determined  by 
the  above  required  acute  toxicity  test 
which  is  less  than  100  times  the  PEC  for 
water  (i.e.,  less  than  500  ppb),  testing  of 
anthraquinone  shall  be  conducted  to 
determine  the  chronic  toxicity  to 
daphnids,  using  the  TSCA  guideline 
entitled  "Daphnid  chronic  toxicity  test" 
as  specified  in  5  797.1330  as  modified. 

The  required  partial  life  cycle  testing 
of  either  Rhepoxynius  or  Chironomus 
will  provide  data  on  sensitive  life  stages 
of  benthic  invertebrates.  Current  state  of 
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the  art  in  btnihic;  invertebrate  testing 
has  not  progressed  to  allow  full  chronic 
testing. 

If  the  LC50  for  the  most  sensitive  fish, 
or  the  ECSO  for  the  daphnid  or  oyster,  is 
less  than  100  times  the  PKC  m  water 
(i.e..  less  than  5(X)  ppb|,  or  if  the  I.C50  for 
Rhepoxynius  or  Chironomus  in  the 
sediment  toxicity  test  is  less  than  lUO 
limes  the  PEC  in  sediment  (i.e  .  less  than 
10  ppm).  or  if  the  oyster 
bioconcenlration  factor  is  greater  than 
3.000,  then  EPA  is  requiring  that  It^ting 
of  anthraquinone  shall  be  conducted  to 
determine  (1)  the  bJodegradability  in 
activated  sludge  systems,  using  the  test 
method  entitled  "Inherent 
biodegradability:  Modified  SCAS  (semi- 
continuous  activitated  sludge)  test  for 
chemical  substances  that  are  water 
insoluble  or  water  insoluble  and 
volatile"  as  specified  in  S  795.45 
(originally  proposed  under  S  796.3341 
(see  50  FR  46793;  Nov.  13. 1985))  and  (2) 
biodegradalion  rate  using  the  protocol 
•  described  in  a  study  by  Bourquin  et  al. 
(Ref.  19). 

EPA  chose  to  trigger  second  tier 
testing  with  an  increase  in  production/ 
import  level  for  two  reasons.  First,  as 
the  use  of  anthraquinone  increases,  the 
Agency's  concerns  for  environmental 
release  and  the  potential  for 
unreasonable  risk  to  the  environment 
increase.  Under  such  conditions,  the 
need  for  further  testing  to  fully 
characterize  the  hazard  potential  and 
chemical  fate  of  anthraquinone  becomes 
essential.  If  the  data  developed  in  the 
first  tier  of  testing  do  not  meet  at  least 
one  of  the  hazard  triggers  described 
above,  there  would  be  no  potential  to 
trigger  further  testing  and  thus  no  need 
for  continued  section  8(a)  reporting;  EPA 
then  would  remove  the  section  8(a) 
reporting  requirement  and  publish  a 
notice  of  such  action  in  the  Federal 
Register. 

Ffowever.  if  these  data  suggest 
concern  and  if  anthraquinone  use 
continued  to  increase  to  3  million  lb  per 
year,  the  second  tier  of  testing  is 
considered  essential.  EPA  also  chose  a 
production/import  level  of  3  million  lb 
per  year  because  it  represents 
substantial  market  growth  of  the 
chemical  over  current  levels  and  a  level 
'  at  which  EPAs  analysis  indicates  the 
second-tier  tests  will  not  cause  an 
adverse  economic  impact  (See  section 
IV.  of  this  preamble.  Economic  Analysis 
of  Test  Rule).  The  section  8(a)  reports 
will  be  the  means  to  determine  when  the 
3-million  lb  trigger  is  met. 

The  Agency  is  requiring  that  the 
above-referenced  TSCA  Chemical  Fate 
and  Environmental  Effects  Test 
Guidelines  as  revised  elsewhere  in  this 
issue  of  the  Federal  Rej^ster  and  other 


cited  methods  be  considered  the  test 
standards  for  the  purposes  of  the 
required  tests  for  anthraquinone.  The 
proposed  test  rule  for  anthrHquimme 
specified  that  the  revisions  to  the 
guidelines  proposed  in  the  [.inuary  14. 
1966  issue  of  the  Federal  Ri»j;i»ter  (51  FR 
1522)  would  be  applicable  to  this  rule. 
KPA  proposed  revisions  to  the  TSCA 
test  guidelines  to  provide  more  explicit 
guidance  on  the  necessary  minimum 
elements  for  each  study  and  to  avoid 
repetitive  chemical  by  chemical  changes 
to  the  guidelines  in  their  adoption  as  test 
standards  for  chemical-specific  test 
rules.  The  guideline  revisions  published 
in  the  Federal  Register  of  May  20.  1987 
(52  FR  19i)r>fi).  for  tests  included  in  this 
Final  rule  are  adopted  in  the  test 
standards  for  the  testing  of 
anthraquinone.  EPA  has  responded  to 
comments  concerning  these  guidelines 
in  the  record  for  that  rulemaking  (Ref. 
24).  These  final  revisions  apply  to  the 
test  standards  for  anthraquinone.  The 
TSCA  guidelines  for  chemical  fate  and 
aquatic  toxicity  testing  specify  generally 
accepted  minimal  conditions  for 
determining  chemical  fate  and  aquatic 
animal  toxicities  for  substances  like 
anthraquinone  to  which  aquatic  life  is 
expected  to  be  exposed.  The  Agency 
believes  that  the  conduct  of  the  required 
studies  in  accordance  with  these  lest 
standards  is  necessary  to  assure  that  the 
results  are  reliable  and  adequate. 

The  Agency's  review  of  the  guidelines, 
which  occurs  on  a  yearly  basis  as 
described  in  the  Federal  Re^jister  of 
September  22.  1982  (47  VV.  41857),  has 
found  no  reason  to  conclude  that  these 
guidelines  generally  need  to  be  modified 
significantly.  However,  several 
chemical-specific  modifications  were 
deemed  necessary  to  ensure  that  the  test 
concentrations  are  environmentally 
relevant  and  are  adequately  maintained 
throughout  the  duration  of  the  test. 
These  modifications  are  specified  in 
$  799  500.  which  follows  this  preamble. 

Additionally,  the  American  Society 
for  Testing  and  Materials  (ASTM) 
guidelines  (Refs.  18  and  23)  and  the  test 
procedures  employed  by  Bourquin  et  al. 
(Ref.  19)  specify,  in  EPA's  judgment, 
minimum  test  conditions  and  practices 
for  acceptable  investigations  of 
anthraquinone's  toxicity  in  sediment  to 
marine  amphipod  and  freshwater  midge, 
and  rate  of  biodegradation.  Although  the 
Agency  has  not  issued  TSCA  testing 
guidelines  for  benthic  invertebrates  or 
biodegradation  rate,  the  testing 
procedures  found  in  these  references 
refiect  the  current  state  of  the  art  for 
such  testing  and  are  being  required  for 
testing  anthraquinone's  toxicity  to 
benthic  invertebrates  and 
biodegradation  rate. 


C.  Test  Substance 

EPA  is  requiring  that  9.10- 
anthraquinone  of  at  least  99  percent 
purity  be  used  as  the  test  substance. 
Anthraquinone  of  this  purity  is 
commercially  available  at  nominal  cost 
(Ref.  20)  FPA  has  8j>ecified  a  highly 
pure  substance  fur  testing  because  the 
Agency  is  interested  in  evuluating  the 
effects  attributable  to  anthraquinone 
itself. 

D.  Persons  Subject  to  the  Rule 

1.  Persons  required  to  test.  Section 
4(b)(3)(B)  of  TSCA  specifies  that  the 
activities  for  which  the  EPA  makes 
section  4(a)  findings  (manufacture, 
processing,  distribution,  use,  and/or 
disposal)  determine  who  bears  the 
responsibility  for  testing.  Manufacturers 
are  required  to  test  if  the  findings  are 
based  on  manufacturing  ("manufacture" 
is  defined  in  section  3(7)  of  TSCA  to 
include  "import").  Processors  are 
required  to  test  if  the  findings  are  based 
on  processing.  Both  manufacturers  and 
processors  are  required  to  test  if  the 
exposures  giving  rise  to  ihe  potential 
risk  occur  during  use.  distribution,  or 
disposal. 

Because  EPA  has  found  that  existing 
data  are  inadequate  to  assess  the 
chemical  fate  and  environmental 
toxicity  of  anthraquinone  entering  the 
environment  as  a  result  of  the 
processing,  use.  and  disposal  of  this 
chemical.  EPA  is  requiring  that  persons 
who  manufacture  and/or  process,  or 
who  intend  to  manufacture  and/or 
process,  anthraquinone  at  any  lime  from 
the  effective  date  of  this  final  test  rule  to 
the  end  of  the  reimbursement  period  are 
subject  to  the  testing  requirements 
contained  in  this  final  rule.  The  end  of 
the  reimbursement  period  will  be  5 
years  after  the  last  final  report  is 
submitted  or  an  amount  of  time  equal  to 
that  which  was  required  to  develop 
data,  if  more  than  5  years,  after  the 
submission  of  the  last  final  report 
required  under  the  test  rule. 

Because  TSCA  contains  provisions  to 
avoid  duplicative  testing,  not  every 
person  subject  to  this  rule  must 
individually  conduct  testing.  Section 
4(b)(3)(A)  of  TSCA  provides  that  EPA 
may  permit  two  or  more  manufacturers 
or  processors  who  are  subject  to  the  rule 
to  designate  one  such  person  or  a 
qualified  third  person  to  conduct  the 
tests  and  submit  data  on  their  behalf. 
Section  4(c)  provides  that  any  person 
required  to  test  may  apply  to  EPA  for  an 
exemption  from  the  requirement.  EPA 
promulgated  procedures  for  aoplying  for 
TSCA  section  4(c)  exemptions  in  40  CFH 
Part  790. 


Manufacturers  (including  importers) 
subject  to  this  rule  are  required  to 
submit  either  a  letter  of  intent  to 
perform  testing  or  an  exemption 
application  within  30  days  after  the 
effective  date  of  the  final  test  rule.  The 
required  procedures  for  submitting  such 
letters  and  applications  are  described  in 
40CFRPart  790. 

Processors  subject  to  this  rule,  unless 
they  are  also  manufacturers,  will  not  be 
required  to  submit  letters  of  intent  or 
exemption  applications,  or  to  conduct 
testing,  unless  manufacturers  fail  to 
submit  notices  of  intent  to  test  or  later 
fail  to  sponsor  the  required  tests.  The 
Agency  expects  that  the  manufacturers 
will  pass  an  appropriate  portion  of  the 
costs  of  testing  on  to  processors  through 
the  pricing  of  their  products  or 
reimbursement  mechanism.  If 
manufacturers  perform  all  the  required 
tests,  processors  will  be  granted 
exemptions  automatically.  If 
manufacturers  fail  to  submit  notices  of 
intent  to  test  or  fail  to  sponsor  all  the 
required  tests,  the  Agency  will  publish  a 
separate  notice  in  the  Federal  Register 
to  notify  processors  to  respond.  This 
procedure  is  described  in  40  CFR  Part 
790. 

EPA  is  not  requiring  the  submission  of 
equivalence  data  as  a  condition  for 
exemption  from  the  required  testing  for 
anthraquinone.  As  noted  in  Unit  III.C. 
above.  EPA  is  interested  in  evaluating 
the  effects  attributable  to  anthraquinone 
and  has  specified  a  relatively  pure 
substance  for  testing. 

Manufacturers  and  processors  subject 
to  this  test  rule  must  comply  with  the 
test  rule  development  and  exemption 
procedures  in  40  CFR  Part  790  for  single- 
phase  rulemaking. 

2.  Persons  required  to  submit 
production  and  import  information. 
Persons  (other  than  small  manufacturers 
and  importers)  who  manufacture  or 
import  anthraquinone  after  the  effective 
date  of  this  final  rule  will  be  required  to 
submit  section  8(a)  data  under  this  rule. 
Although  TSCA  section  8(a)(3)(A)(ii) 
would  allow  EPA  to  require  reporting  by 
small  manufacturers  and  small 
importers  of  anthraquinone  (because 
anthraquinone  is  concurrently  being 
made  subject  to  a  section  4  rule),  EPA 
has  determined  that  such  reporting  is 
not  necessary  to  achieve  the  purposes  of 
this  rule. 

E.  Reporting  Requirements 

1.  Under  section  4.  EPA  is  requiring 
that  all  data  developed  under  this  rule 
be  reported  in  accordance  with  its 
TSCA  Good  Laboratory  Practice  (GLP) 
standards,  which  appear  in  40  CFR  Part 
792. 


In  accordance  with  40  CFR  Part  790 
under  single-phase  rulemaking 
procedures,  test  sponsors  are  required  to 
submit  individual  study  plans  within  45 
days  before  initiation  of  each  study. 

Subsequent  to  the  issuance  of  the 
proposed  test  rule  for  anthraquinone, 
the  Agency  decided  that  interim  reports 
for  the  testing  required  for  substances 
under  section  4  of  TSCA  should  be 
submitted  at  6-month  intervals,  rather 
than  at  3-month  intervals,  which  will  be 
sufficient  to  keep  EPA  informed  of  the 
current  status  of  required  testing  and  of 
any  difficulties  which  the  testing  facility 
may  encounter  during  the  course  of 
testing.  In  addition,  this  change  will 
lessen  the  reporting  burden  on  test 
sponsors.  Accordingly,  the  final 
reporting  requirements  for  the  testing 
required  for  anthraquinone  reflect  a 
requirement  for  6-month,  rather  than  3- 
monlh,  interim  testing  reports. 

EPA  is  required  by  TSCA  section 
4(b)(1)(C)  to  specify  the  time  period 
during  which  persons  subject  to  a  test 
rule  must  submit  test  data.  Specific 
reporting  requirements  for  each  of  the 
final  test  standards  follow: 

a.  The  water  solubility  and  acute 
toxicity  tests  shall  be  completed  and  the 
final  results  submitted  to  EPA  within  1 
year  of  the  effective  date  of  the  final  test 
rule.  An  interim  progress  report  shall  be 
provided  6  months  from  the  effective 
date  of  this  rule. 

b.  The  oyster  bioconcenlration  test 
shall  be  completed  and  the  final  results 
submitted  to  EPA  within  18  months  of 
the  effective  date  of  the  final  test  rule. 
Interim  progress  reports  shall  be 
provided  at  6  months  and  12  months 
from  the  effective  date  of  this  rule. 

c.  The  sediment  toxicity  test  shall  be 
completed  and  the  final  results 
submitted  to  EPA  within  2  years  of  the 
effective  date  of  the  final  test  rule. 
Interim  progress  reports  shall  be 
provided  at  6  months,  12  months,  and  18 
months  from  the  effective  date  of  this 
rule.  The  allotted  time  to  complete  this 
test  was  extended  from  18  months  to  2 
years  to  be  consistent  with  other  section 
4  rules. 

d.  The  fish  and  daphnid  chronic 
toxicity  tests  shall  be  completed  and  the 
final  results  submitted  to  the  Agency 
within  2  years  of  the  date  that  EPA 
publishes  a  Federal  Register  notice  or 
notifies  the  test  sponsor  by  certified 
letter  that  production/imports  have 
reached  3  million  lb  per  year  and  Tier  I 
test  results  necessary  to  trigger  chronic 
aquatic  toxicity  testing  were  obtained,  if 
this  testing  is  triggered,  interim  progress 
reports  shall  be  provided  at  6  months.  12 
months,  and  18  months  from  the  date  of 
publication  of  the  Federal  Register 
notice  or  receipt  of  notification.  The 


allotted  time  to  complete  these  tests  was 
extended  from  1  year  to  2  years  to  be 
consistent  with  other  section  4  rules. 

e.  The  biodegradability  in  activated 
sludge  and  biodegradation  rate  tests 
shall  be  completed  and  the  final  results 
submitted  to  EPA  within  1  year  of  the 
date  that  EPA  publishes  a  Federal 
Register  notice  or  notifies  the  test 
sponsor  by  certified  letter  that 
production/imports  have  reached  3 
million  lb  per  year  if  those  criteria 
necessary  to  trigger  biodegradation 
testing  are  met.  If  this  testing  is 
triggered,  an  interim  progress  report 
shall  be  provided  6  months  from  the 
date  of  publication  of  the  Federal 
Register  notice  or  receipt  of  notification. 

TSCA  section  14(b)  governs  Agency 
disclosure  of  all  test  data  submitted 
pursuant  to  section  4  of  TSCA.  Upon 
receipt  of  data  required  by  this  rule,  the 
Agency  will  publish  a  notice  of  receipt 
in  the  Federal  Register  as  required  by 
section  4(d). 

Persons  who  export  a  chemical 
substance  or  mixture  which  is  subject  to 
a  section  4  test  rule  are  subject  to  the 
export  reporting  requirements  of  section 
12(b)  of  TSCA.  Final  regulations 
interpreting  the  requirements  of  section 
12(b)  are  in  40  CFR  Part  707  (December 
16, 1980:  45  FR  82844),  In  brief,  as  of  the 
effective  date  of  this  test  rule,  an 
exporter  of  anthraquinone  must  report 
to  EPA  the  first  annual  export  or 
intended  export  of  anthraquinone  to  any 
one  country.  EPA  will  notify  the  foreign 
country  concerning  the  test  rule  for  the 
chemical. 

2.  Under  section  8.  Any  person  who 
manufactures  or  imports  anthraquinone 
(other  than  small  manufacturers  and 
importers]  after  the  effective  date  of  this 
rule  must  submit  a  report  60  days  after 
the  conclusion  of  their  corporate  fiscal 
year  in  which  they  manufactured  or 
imported  anthraquinone. 

Any  person  who  manufactures  or 
imports  anthraquinone  (other  than  small 
manufacturers  and  importers)  in  a  year 
following  that  for  which  an  initial  report 
was  submitted  must  submit  a  new  report 
for  each  corporate  fiscal  year  in  which 
he/she  manufactures  or  imports  the 
named  substance.  This  report  is  due  60 
days  after  the  conclusion  of  their 
corporate  fiscal  year  in  which  they 
manufactured  or  imported 
anthraquinone. 

The  report  must  contain  the  following 
information: 

(1)  Company  name  and  address. 

(2)  Name,  address,  and  telephone 
number  of  the  principal  technical 
contact. 

(3)  The  ';uantity  (by  weight)  of 
anthraquinone  manufactured  or 
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imported  during  the  latest  corporate 
hscal  year. 

If  this  n-port  is  submitted  within  the 
year  precpciinK  the  start  of  a  reportins 
period  under  the  Inventory  Update  Rule, 
the  submitter  will  not  be  required  to 
report  the  same  information  again  for 
that  reporting  period.  The  details  of  this 
exemption  are  set  forth  in  40  CFR  710.35. 

F.  Enforcement  Provisions 

The  Agency  considers  failure  to 
comply  with  any  aspect  of  a  section  4 
rule  or  a  section  8  rule  to  be  a  violation 
of  section  15  of  TSCA.  Section  15(1)  of 
TSCA  makes  it  unlawful  for  any  person 
to  fail  or  refuse  to  comply  with  any  rule 
or  order  issued  under  section  4.  Section 
15(3)  of  TSCA  makes  it  unlawful  for  any 
person  to  fail  or  refuse  to:  (1)  Establish 
or  maintain  records,  (2)  submit  reports, 
notices,  or  other  information,  or  (3) 
permit  access  to  or  copying  of  records 
required  by  the  Act  or  any  regulation  or 
rule  issued  under  TSCA. 

Additionally.  TSCA  secUon  15(4) 
makes  it  unlawful  for  any  person  to  fail 
or  refuse  to  permit  entry  or  inspection  as 
required  by  section  11.  Section  11 
applies  to  any  "establishment,  facility, 
or  other  premises  in  which  chemical 
substances  or  mixtures  are 
manufactured,  processed,  stored,  or  held 
before  or  after  their  distribution  in 
commerce  *  *   '."The  Agency 
considers  a  testing  facility  to  be  a  place 
where  the  chemical  is  held  or  stored 
and,  therefore,  subject  to  inspection. 
Laboratory  inspections  and  data  audits 
will  be  conducted  periodically  in 
accordance  with  the  authority  and 
procedures  outlined  in  TSCA  section  11 
by  duly  designated  representatives  of 
the  EPA  for  the  purpose  of  determining 
compliance  with  any  final  rule  for 
anthraquinone.  These  inspections  may 
be  conducted  for  purposes  which 
include  verification  that  testing  has 
begun,  that  schedules  are  being  met,  and 
that  reports  accurately  reflect  the 
underlying  raw  data  and  interpretations, 
and  evaluations  to  determine 
compliance  with  TSCA  CLP  standards 
and  the  test  standards  established  in  the 
rule. 

EPA's  authority  to  inspect  a  testing 
facility  also  derives  from  section  4(b)(1) 
of  the  TSCA.  which  directs  EPA  to 
promulgate  standards  for  the 
development  of  test  data.  These 
standards  are  defined  in  section  3(12)(B) 
of  TSCA  to  include  those  requirements 
necessary  to  assure  that  data  developed 
under  testing  rules  are  reliable  and 
adequate,  and  to  include  such  other 
requirements  as  are  necessary  to 
provide  such  assurance.  The  Agency 
maintains  that  laboratory  inspections 
are  necessary  to  provide  this  assurance. 


Violators  of  TSCA  are  subject  to 
criminal  and  civil  liability  Persons  who 
submit  materially  misleading  or  false 
information  in  connection  with  the 
requirement  of  any  provision  of  this  rule 
may  he  subject  to  penalties  which  may 
be  calculated  as  if  they  never  submitted 
their  data.  Under  the  penalty  provision 
of  section  18  of  TSCA,  any  person  who 
violates  section  15  could  be  subject  to  a 
civil  penalty  of  up  to  $25,000  for  each 
violation  with  each  day  of  operation  in 
violation  constituting  a  separate 
violation.  This  provision  would  be 
applicable  primarily  to  manufacturers 
that  fail  to  submit  a  letter  of  intent  or  an 
exemption  request  and  that  continue 
manufacturing  after  the  deadlines  for 
submissions.  This  provision  would  also 
apply  to  processors  that  fail  to  submit  a 
letter  of  intent  or  an  exemption 
application  and  continue  processing 
after  the  Agency  has  notified  them  of 
their  obligation  to  submit  such 
documents  (see  40  CM?  790.48(b)). 
Intentional  violations  could  lead  to  the 
imposition  of  criminal  penalties  of  up  to 
$25,000  for  each  day  of  violation  and 
imprisonment  for  up  to  1  year.  In 
determining  the  amount  of  penalty,  EPA 
will  take  into  account  the  seriousness  of 
the  violation  and  the  degree  of 
culpabiUty  of  the  violator,  as  well  as  all 
other  factors  listed  in  TSCA  section  16. 
Other  remedies  are  available  to  EPA 
under  section  17  of  TSCA,  such  as 
seeking  an  injunction  to  restrain 
violations  of  TSCA  section  4. 

Individuals  as  well  as  corporations 
could  be  subject  to  enforcement  actions. 
Sections  15  and  16  of  TSCA  apply  to 
"any  person"  who  violates  provisions  of 
TSCA.  FJPA  may.  at  its  discretion, 
proceed  against  individuals  as  well  as 
companies  themselves.  In  particular, 
this  includes  individuals  who  report 
false  information  or  who  cause  if  to  be 
reported.  In  addition,  the  submission  of 
false,  fictitious,  or  fraudulent  statements 
is  a  violation  under  18  U.S.C.  1001. 

IV.  Economic  Analysis  of  Final  Test 
Rule 

To  assess  the  potential  economic 
impact  of  this  rule,  EPA  has  prepared  an 
economic  analysis  (Ref.  11)  that 
evaluates  the  potential  for  significant 
economic  impacts  on  the  industry  as  a 
result  of  the  required  testing.  The 
economic  analysis  estimates  the  costs  of 
conducting  the  required  testing  and 
evaluates  the  potential  for  significant 
adverse  economic  impact  as  a  result  of 
these  test  costs  by  examining  four 
market  characteristics  of  anthraquinone: 
(1)  Price  sensitivity  of  demand.  (2) 
industry  cost  characteristics.  (3) 
industry  structure,  and  (4)  market 
expectations.  If  there  is  no  indication  of 


adverse  effect,  no  further  economic 
analysis  is  performed:  however,  if  the 
first  level  of  analysis  indicates  a 
potential  for  significant  economic 
impact,  a  more  comprehensive  and 
detaili'd  analysis  is  conducted  which 
more  precisely  predicts  the  magnitude 
and  distribution  of  the  expected  impact. 
Total  testing  costs  for  the  first  tier  of 
testing  specified  in  the  final  rule  for 
anthraquinone  are  estimated  to  range 
from  $51,600  to  $58,500.  The  cost  of 
performing  the  alternative  sediment 
toxicity  test  using  Chironomus  will  be 
comparable  to  the  cost  of  testing 
Rhepoxynius.  Any  slight  difference  will 
not  substantially  affect  the  economic 
impact  of  this  rule.  The  total  costs  for 
the  second  tier  of  testing  are  estimated 
to  range  from  $95,600  to  $124,300.  In 
order  to  predict  the  financial  decision- 
making practices  of  manufacturing 
firms,  these  costs  have  been  annualized. 
Annualized  costs  are  compared  with 
annual  revenue  as  an  indication  of 
potential  impact.  The  annualized  costs 
represent  equivalent  constant  costs 
which  would  have  to  be  recouped  each 
year  of  the  payback  period  in  order  to 
finance  the  testing  expenditure  in  the 
first  year. 

The  annualized  costs  of  the 
mandatory  minimum  (tier  I)  tests  (using 
a  cost  of  capital  of  25  percent  over  a 
period  of  15  years)  range  from  $13,400  to 
$17,800.  Based  on  an  estimated  minimum 
annual  importation  level  of  one  million 
pounds,  the  unit  test  costs  will  range 
from  1.34  to  1.8  cents  per  pound.  In 
relation  to  a  selling  price  of  $2.25  per 
pound  for  anthraquinone.  these  costs  are 
equivalent  to  6.58  to  0.8  percent  of  price. 

The  annualized  costs  of  the 
conditional  (tier  II)  tests  range  from 
$24,800  to  $32,200.  When  production/ 
imports  reach  3  million  pounds  per  year, 
the  unit  test  costs  of  the  tier  U  tests  will 
be  from  0.83  to  1.07  cents  per  pound.  In 
relation  to  the  current  selling  price,  the 
combined  tier  I  and  tier  II  unit  costs  (2.1 
to  2.9  cents  per  pound)  are  equivalent  to 
0.93  to  1.3  percent  of  price. 

EPA  estimates  that  the  cost  of 
preparing  and  submitting  the  section 
8(a)  report  will  be  minimal.  Small 
manufacturers  and  importers  are  exempt 
from  reporting,  and  there  is  no  official 
form  to  be  completed.  A  company  may 
submit  the  information  in  whatever 
manner  it  find's  appropriate.  A 
company's  cost  of  reporting  under  the 
rule  will  be  a  hinction  of  the  cost  of 
labor  for  those  doing  the  reporting  and 
the  number  of  hours  it  takes  for  them  to 
comply.  EPA  estimates  that  the  direct 
filing  cost  for  the  section  8(a)  report 
ranges  from  $150  to  $500. 


Based  on  these  costs  and  the  uses  of 
anthraquinone.  the  economic  analysis 
indicates  that  the  potential  for 
significant  adverse  economic  impact  as 
a  result  of  this  testing  rule  is  low.  This 
conclusion  is  based  on  the  low 
estimated  unit  test  costs.  Refer  to  the 
economic  analysis  for  a  complete 
discussion  of  lest  cost  estimation  and 
the  potential  for  economic  impact 
resulting  from  these  costs. 

V.  Availability  of  Test  Facilities  and 
Personnel 

Section  4(b)(1)  of  TSCA  requires  EPA 
to  consider  "the  reasonably  foreseeable 
availability  of  the  facilities  and 
personnel  needed  to  perform  the  testing 
required  under  the  rule. '  Therefore.  EPA 
conducted  a  study  to  assess  the 
availability  of  test  facilities  and 
personnel  to  handle  the  additional 
demand  for  testing  services  created  by 
section  4  test  rules.  Copies  of  the  study. 
Chemical  Testing  Industry:  Profile  of 
Toxicological  Testing,  can  be  obtained 
through  the  NTIS  (PB  82-140773).  On  the 
basis  of  this  study,  the  Agency  believes 
that  there  will  be  available  test  facilities 
and  personnel  to  perform  the  testing  in 
this  rule. 

VI.  Rulemaking  Record 

EPA  has  established  a  public  record 
for  this  rulemaking  proceeding  [docket 
number  OPTS-42076AJ.  This  record 
includes: 

A.  Supporting  Documentation 

(1)  Federal  Register  notices  pertaining 
to  this  rule  consisting  of: 

(a)  Notice  containing  the  ITC 
designation  of  anthraquinone  to  the 
Priority  List  (49  FR  46901;  November  29, 
1984). 

(b)  Rules  requiring  TSCA  section  8  (a) 
and  (d)  reporting  on  anthraquinone  (49 
FR  46739,  49  FR  46741;  November  28, 
1984). 

(c)  Notice  of  EPA's  proposed  lest  rule 
on  anthraquinone  (50  FR  46090; 
November  6, 1985). 

(d)  Notice  containing  TSCA  test 
guidelines  cited  as  test  standards  for 
this  rule  [52  FR  19056;  May  20. 1987). 

(e)  Notice  of  TSCA  test  guidelines 
revisions  (51  FR  1522:  January  14, 1988). 

(f)  Notice  of  final  rulemaking  on  data 
reimbursement  (48  FR  31786;  July  11. 
1983). 

(g)  Notice  of  interim  final  rule  on 
single-phase  test  rule  development  and 
exemption  procedures  (50  FR  20652:  May 
17.  1985). 

(h)  TSCA  CLP  standards  (48  FR  53922; 
Nov.  29. 1983). 

(2)  Anthraquinone  economic  analysis. 

(3)  Communications  after  proposal 
consisting  of: 


(a)  Written  public  comments  and 
letters. 

(b)  Contact  reports  of  telephone 
conversations. 

(4)  Reports — published  and 
unpublished  factual  materials. 
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VII.  Other  Regulatory  Requirements 

A.  Classification  of  Rule 

Under  Executive  Order  12291.  EPA 
must  judge  whether  a  regulation  is 
"major"  and  therefore  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  EPA  has  determined  that  this 
test  rule  is  not  major  because  it  does  not 
meet  any  of  the  criteria  set  forth  in 
section  1(b)  of  the  Order:  i.e..  it  will  not 
have  an  annual  effect  on  the  economy  of 
at  least  $100  million,  will  not  cause  a 
major  increase  in  prices,  and  will  not 
have  a  significant  adverse  effect  on 
competition  or  the  ability  of  U.S. 
enterprise  to  compete  with  foreign 
enterprises. 

This  regulation  was  submitted  to  the 
Office  of  Management  and  Budget 
(OMD)  for  review  as  required  by 
Executive  Order  12291.  Any  written 
comments  from  OMB  to  EPA.  and  any 
EPA  response  to  those  comments,  are 
included  in  the  rulemaking  record. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act 
(15  U.S.C.  601  et  seq..  Pub.  L.  96-354. 
September  19. 1980).  EPA  is  certifying 
that  this  test  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  businesses  because:  (1) 
They  are  not  likely  to  perform  testing 
themselves,  or  to  participate  in  the 
organization  of  the  testing  effort;  (2)  they 
will  experience  only  very  minor  costs,  if 
any.  in  securing  exemption  from  testing 
requirements;  (3)  they  are  unlikely  to  be 
affected  by  reimbursement 
requirements;  and  (4)  they  are  exempt 
from  the  section  8(a)  reporting 
requirements. 

C.  Paperwork  Reduction  Act 

OMB  has  approved  the  information 
collection  requirements  contained  in  this 
final  rule  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980.  44 
U.S.C.  3501  et  seq..  and  has  assigned 
OMB  control  numbers  2070-0033  and 
2070-0067. 

List  of  Subjects  in  40  CFR  Farts  704.  795 
and  799 

Testing.  Environmental  protection. 
Hazardous  substances.  Chemicals. 
Reporting  and  recordkeeping 
requirements.  Incorporation  by 
reference. 

Dated:  May  22. 1987. 
Victor  f.  Kimm. 

Assistant  Administrator  for  Pesticides  and 
Toxic  Substances. 

Therefore,  40  CFR  Chapter  I  is 
amended  as  follows: 


PART  704— (AMENDED! 

1.  Part  704  is  amended  as  follows: 

a.  The  authority  citation  for  Part  704 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  2807. 

b.  By  adding  S  704.30  to  read  as 
follows: 

§  704.30    Anthraquinon*. 

(a)  Substance  for  which  reporting  is 
required.  The  chemical  substance  for 
which  reporting  is  required  under  this 
section  is  9,10-anthraquinone  (Chemical 
Abstract  Service  Registry  Number  84- 
65-1). 

(b)  Persons  who  must  report.  Unless 
exempt  as  provided  in  S  704.5,  persons 
(other  than  small  manufacturers  and 
importers)  who  manufacture  or  import 
9.10-anthraquinone  for  commercial 
purposes  after  July  20. 1987  are  subject 
to  the  reporting  requirements  of  this 
section.  Persons  may  be  required  to 
report  more  than  once  in  response  to 
this  section. 

(c)  When  to  report.  Persons  described 
in  paragraph  (b)  of  this  section  must 
submit  a  report  within  60  days  of  the 
completion  of  every  corporate  fiscal 
year  during  which  they  manufactured  or 
imported  9.10-anthraquinone  after  July 
20. 1987.  Persons  must  submit  a  separate 
report  for  each  corporate  fiscal  year  in 
which  they  are  subject  to  this  section. 

(d)  What  information  to  report  All 
persons  subject  to  this  section  shall 
report  the  following  information  to  EPA. 

(1)  Company  name  and  headquarters 
address. 

(2)  Name,  address,  and  telephone 
number  (including  area  code)  of  the 
company's  principal  technical  contact. 

(3)  The  quantity  (in  pounds)  of  9,10- 
anthraquinone  manufactured  or 
imported  during  the  person's  latest 
complete  corporate  fiscal  year. 

(e)  Where  to  send  reports.  Reports 
must  be  submitted  by  certified  mail  to 
the  Document  Control  Office. 
Environmental  Protection  Agency.  TS- 
790.  401  M  St..  SW..  Washington.  DC 
20460.  Attn:  TSCA  8(a). 

PART  795— [AMENDED! 

2.  Part  795  is  amended  as  follows: 

a.  The  authority  citation  for  Part  795 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  2603.  2811.  2625. 

b.  By  adding  a  new  Subpart  B 
consisting  at  this  time  of  S  795.45  to  read 
as  follows: 


Subpart  B— Provisional  Chemical  Fate 
Guidelines 

§  795.45    lnt>erent  btodegradabiltty: 
Modified  SCAS  test  for  chemical 
subttances  that  are  water  Insoluble  or 
water  insoluble  and  volatile. 

(a)  Introductory  information— [1] 
Prerequisites.  (i)»Water  solubility  of  the 
test  chemical  must  be  established. 

(ii)  The  organic  carbon  content  of  the 
test  chemical  must  be  established. 

(2)  Guidance  information,  (i) 
Informfition  on  the  relative  proportions 
of  the  major  components  of  the  test 
chemical  will  be  useful  in  interpreting 
the  results  obtained. 

(ii)  Information  on  the  toxicity  of  the 
chemical  may  be  useful  to  the 
interpretation  of  low  results  and  in  the 
selection  of  appropriate  test 
concentrations. 

(3)  Standard  documents.  This  Test 
Guideline  has  been  based  on  the  papers 
cited  under  paragraph  (d)  (1)  and  (2)  of 
this  section. 

(b)  Method— [l]  Introduction,  purpose, 
scope,  relevance,  application  and  limits 
of  test— {\]  The  method.  (A)  The  method 
is  an  adaptation  of  the  Soap  and 
Detergent  Association  Semi-Continuous 
Activated  Sludge  (SCAS)  procedure  for 
assessing  the  primary  biodegradation  of 
alkyibenzene  suiphonate.  The  method 
involves  exposure  of  the  chemical  to 
relatively  high  concentrations  of 
microorganisms  over  a  long  time  period 
(possibly  several  months).  The  viability 
of  the  microorganisms  is  maintained 
over  this  period  by  daily  addition  of  a 
settled  sewage  feed. 

(B)  Since  the  conditions  provided  by 
the  test  are  highly  favorable  to  the 
selection  and/or  adaptation  of 
microorganisms  capable  of  degrading 
the  test  chemical,  the  procedure  may 
also  be  used  to  produce  microbial 
inocula  adapted  to  selected  chemicals 
for  use  in  other  tests.  The  test  is 
applicable  to  organic  chemicals  that  are 
water  insoluble  or  water  insoluble  and 
volatile  and  that  are  not  inhibitory  to 
bacteria  at  the  test  concentration. 

(ii)  Reference  chemicals.  In  some 
cases  when  investigating  a  new 
chemical,  reference  chemicals  may  be 
useful:  however,  specific  reference 
chemicals  cannot  yet  be  recommended. 
Data  on  several  chemicals  used  in 
interlaboratory  tests  are  provided  (see 
Table  1  in  this  paragraph)  primarily  so 
that  calibration  of  the  method  may  be 
performed  from  time  to  time  and  to 
permit  comparison  of  results  when 
another  method  is  employed. 


Table  1.— Examples  of  Results  of 
SCAS  Test  on  Various  Chemi- 
cals Used  in  the  OECD/EEC  In- 
terlaboratory Test 
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Duration  o(  test  is  40  da/«.  except  120  days 
(or  cyclopentane  tetracart>oxylate. 

(iii)  Principle  of  the  test  method.  (A) 
Activated  sludge  from  a  sewage 
treatment  plant  is  placed  in  an  aeration 
(SCAS)  unit.  The  test  chemical  and 
settled  domestic  sewage  are  added,  and 
the  mixture  is  aerated  for  23  hours.  The 
aeration  is  then  stopped,  the  sludge  is 
allowed  to  settle,  and  the  supernatant 
liquor  is  removed.  The  sludge  remaining 
in  the  aeration  chamber  is  then  mixed 
with  a  further  aliquot  of  test  chemical 
and  sewage  and  the  cycle  is  repeated. 

(B)  This  method  requires  use  of  a 
chemical-specific  analytical  technique 
or  '*C-labe!ed  test  chemical.  The 
purpose  of  the  method  is  to  determine 
the  fate  of  the  test  chemical  in  a 
conventional  activated  sludge  treatment 
plant.  To  this  end,  a  complete  mass 
balance  for  the  test  chemical  is 
established  by  quantifying  parent 
chemicalin  settled  effluent  sludge  solids 
(insoluble  test  chemicals  whether 
volatile  or  not),  effluent  plus  solids 
(insoluble  test  chemicals  whether 
volatile  or  not),  and  off  gases  (volatile 
test  chemicals  only).  The  identification 
and  quantification  of  degradation 
products  in  all  phases  are 
recommended,  but  not  required. 

[iv]  Quality  criteria — (A) 
Reproducibility.  When  primary 
biodegradation  is  considered,  very 
precise  data  are  obtained  for  chemicals 
that  are  extensively  degraded.  TTie 
results  reported  in  the  reference  under 
paragraph  (d)(1)  of  this  section  suggest 
95-percent  confidence  limits  of  less  than 
±3  percent,  and  this  includes 
interlaboratory  tests.  As  would  be 
expected,  wider  confidence  limits  arc 
obtained  for  less  biodegradable 
chemicals. 


(B)  Possibility  of  standardization. 
Since  the  method  uses  a  feed  of  settled 
sewage,  absolute  standardization  is  not 
possible  unless  this  feed  were  replaced 
by  synthetic  sewage.  However,  since  the 
method  is  designed  to  give  an  indication 
of  the  biodegradability  potential  of  a 
chemical  and  is  not  a  simulation  test 
such  standardization  is  unnecessary. 

(C)  Possibility  of  automation. 
Automation  of  this  method  would  be 
possible  but  would  be  expensive.  As  the 
method  is  not  labor  intensive,  the 
exercise  would  offer  few  advantages. 

(2)  Description  of  the  test  procedure — 
(i)  Preparations.  (A)  The  aeration  units 
are  cleaned  and  fixed  in  a  suitable 
support.  The  air  inlet  tubes  are 
connected  to  the  supply  manifold.  A 
small  laboratory-scale  air  compressor  is 
used  to  aerate  the  units,  and  the  air  is 
presaturated  with  water  to  reduce 
evaporation  losses  from  the  units. 

(B)  If  the  test  chemical  is  volatile, 
exhaust  gases  from  the  aeration  units 
shall  be  passed  through  a  suitable  trap 
(such  as  Amberlite  XAD-4,  Rohm  and 
Haas.  Phila.,  PA)  to  remove  volatilized 
organics. 

(C)  A  sample  of  mixed  liquor  from  an 
activated  sludge  plant  treating 
predominantly  domestic  sewage  is 
obtained.  Approximately  150  milliliters 
(ml)  of  the  mixed  liquor  are  required  for 
each  aeration  unit. 

(D)  The  organic  carbon  analyzer  is 
calibrated  using  potassium  hydrogen 
phthalate. 

(E)  Stock  solutions  of  the  test 
chemicals  are  prepared:  The 
concentration  normally  required  is  400 
milligrams  per  liter  (mg/L)  as  organic 
carbon  which  gives  a  test  chemical 
concentration  of  20  mg/L  carbon  at  the 
start  of  each  aeration  cycle  if  no 
biodegradation  is  occurring. 

(F)  If  the  test  chemical  is  insoluble  in 
water  at  400  mg/L  it  may  be  necessary 
to  use  ultrasound  dispersion  to  obtain  a 
uniform  stable  suspension. 
Alternatively,  test  chemical  may  be 
added  directly  to  the  aeration  units. 

(G)  The  organic  carbon  content  of  the 
stock  solutions  is  measured. 

(ii)  Test  conditions.  A  high 
concentration  of  aerobic 
microorganisms  is  used,  and  the 
effective  detention  period  is  36  hours. 
The  carbonaceous  material  in  the 
sewage  feed  is  oxidized  extensively 
within  8  hours  of  the  start  of  each 
aeration  cycle.  Thereafter,  the  sludge 
respires  endogenously  for  the  remainder 
of  the  aeration  period,  during  which  time 
the  only  available  substrate  is  the  test 
chemical  unless  this  is  also  readily 
metabolized.  These  features,  combined 
with  daily  reinoculation  of  the  test  when 


domestic  sewage  is  used  as  the  medium, 
provide  highly  favorable  conditions  for 
both  adaptation  and  biodegradation. 
(iii)  Performance  of  the  test  (A)  A 
sample  of  mixed  liquor  from  a  suitable 
activated  sludge  plant  is  obtained  and 
aerated  during  transportation  to  the 
laboratory.  Each  aeration  unit  is  filled 
with  150  ml  of  mixed  liquor,  and  the 
aeration  is  started.  After  23  hours, 
aeration  is  stopped,  and  the  sludge  is 
allowed  to  settle  for  45  minutes.  The  tap 
is  opened,  and  100  ml  of  the  supernatant 
liquor  is  withdrawn.  A  sample  of  settled 
domestic  sewage  is  obtained 
immediately  before  use.  and  100  ml  are 
added  to  the  sludge  remaining  in  each 
aeration  unit.  Aeration  is  started  anew. 
At  this  stage  no  test  chemicals  are 
added,  and  the  units  are  fed  daily  with 
domestic  sewage  only  until  a  clear 
supernatant  liquor  is  obtained  on 
settling.  This  usually  takes  up  to  2 
weeks,  by  which  time  the  dissolved 
organic  carbon  in  the  supernatant  liquor 
at  the  end  of  each  aeration  cycle  should 
be  less  than  12  mg/L 

(B)  At  the  end  of  this  period  the 
individual  settled  sludges  are  mixed, 
and  50  ml  of  the  resulting  composite 
sludge  are  added  to  each  unit. 

(C)  One  hundred  ml  of  settled  sewage 
are  added  to  the  control  units,  and  95  ml 
of  settled  sewage  plus  5  ml  of  the 
appropriate  test  chemical  stock  solution 
or  suspension  (400  mg  organic  carbon/L) 
to  the  test  units.  If  test  chemical  is 
added  directly  to  aeration  units,  100  ml 
of  settled  sewage  is  added,  as  in  the 
control  units. 

(D)  Aeration  is  started  again  and 
continued  for  23  hours.  The  sludge  is 
then  allowed  to  settle  for  45  minutes  and 
the  supernatant  drained  off  and 
analyzed  for  parent  chemical.  Before 
analysis  the  liquors  are  filtered  through 
washed  0.45-micrometer  membrane 
filters  and  certifuged.  Temperature  of 
the  sample  must  not  exceed  40  °C  while 
it  is  in  the  centrifuge. 

(E)  If  the  test  chemical  is  insoluble  or 
expected  to  sorb  significantly  to  sludge 
solids,  settled  sludge  is  also  collected  by 
an  appropriate  means  (such  as 
centrifugation)  and  extracted  to  remove 
test  chemical,  and  the  extract  is 
analyzed  for  parent  chemical. 

(F)  If  the  test  chemical  is  volatile, 
traps  for  removing  volatile  organics  from 
exhaust  gases  are  also  extracted  and  the 
extracts  analyzed  for  parent  chemicaL 

(G)  The  fill  and  draw  procedure  under 
paragraph  (b)(2)(iii)  (C)  through  (F)  of 
this  section  is  repeated  daily  throughout 
the  test. 

(H)  Before  settling,  it  may  be 
necessary  to  clean  the  walls  of  the  units 
to  prevent  the  accumulation  of  soUds 
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above  the  level  of  the  liquid.  A  separate 
scraper  or  brush  is  used  for  each  unit  to 
prevent  cross  contamination. 

(I)  The  length  of  the  test  for  chemicals 
showing  little  or  no  biodegradation  is 
indeterminate,  but  experience  suggests 
that  this  should  be  at  least  12  weeks. 

(c)  Data  and  reporting — (1)  Treatment 
of  the  resu/ts.  (i)  The  concentration  of 
parent  chemical  in  settled  effluent 
sludge  solids  (insoluble  test  chemicals 
whether  volatile  or  not),  effluent  plus 
solids  (insoluble  test  chemicals  whether 
volatile  or  not),  and  off-gases  (volatile 
test  chemicals  only)  is  plotted  versus 
time  for  the  test  units.  As 
biodegradation  is  achieved  the  level  of 
the  test  chemical  will  decrease  and 
approach  a  steady  state.  Once  the  levels 
of  the  test  chemical  are  found  to  be 
constant  over  three  consecutive 
measurements,  three  further 
measurements  are  made. 

(ii)  An  example  of  the  application  of 
specific  analytical  technique  to  the 
SCAS  test  is  discussed  in  the  reference 
in  paragraph  (d)(2)  of  this  section. 

(d)  Literature  references.  For 
additional  background  information  on 
this  test  guideline  the  following 
references  should  be  consulted: 

(1)  "A  Procedure  and  Standards  for 
the  Determination  of  the 
Biodegradability  of  Alkyl  Benzene 
Sulphonate  and  Linear  Alkylate 
Sulphonate".  fuurnal  of  the  American 
Chemical  Society,  42:986, 1965. 

(2)  Games,  L.M.,  King,  J.E.,  and 
Larson,  R.J.  "Fate  and  distribution  of  a 
quaternary  ammonium  surfactant 
octadecyltrimethylammonium  chloride 
(OTAC).  in  wastewater  treatment." 
Environmental  Science  and  Technology. 
16:483-486. 1982. 

(Information  collection  requirements  are 
approved  by  the  Office  of  Management  and 
Budget  under  control  number  2070-0067.) 

PART  799— I  AMENDED) 

3.  Part  799  is  amended  as  follows: 

a.  The  authority  citation  for  Part  799 
continues  to  read  as  follows: 

Aultiority:  15  U.S.C.  2603,  2611,  2625. 

b.  By  adding  §  799.500,  to  read  as 
follows: 

^  799.500     Anthraquinone. 

(a)  Identification  of  test  substance.  (1) 
9,10-anthraquinone  (CAS  No.  84-65-1) 
(hereinafter  "anthraquinone")  shall  be 
tested  in  accordance  with  this  section. 

(2)  Anthraquinone  of  at  least  99 
percent  purity  shall  be  used  as  the  test 
substance. 

(b)  Persons  required  to  submit  study 
plans,  conduct  tests,  and  submit  data. 
All  persons  who  manufacture,  import  or 
process  anthraquinone,  other  than  as  an 


impurity,  from  July  20, 1987  to  the  end  of 
the  reimbursement  period  shall  submit 
letters  of  intent  to  conduct  testing  or 
exemption  applications,  submit  study 
plans,  conduct  tests  (in  accordance  with 
Part  792  of  this  chapter),  and  submit 
data  as  specified  in  this  section.  Subpart 
A  of  this  Part,  and  Part  790  of  this 
chapter  for  single-phase  rulemaking. 

(c)  First  tier  chemical  fate  and 
environmental  effects  testing — (1) 
Water  solubility — (i)  Required  testing. 
Water  solubility  tests  shall  be 
conducted  with  anthraquinone  in 
accordance  with  the  test  guideline 
specified  under  S  796.1860  of  this 
chapter.  The  tests  shall  be  conducted  at 
12  °C  and  22  'C  for  use  in  tests  with  cold 
and  warm  water  species. 

(ii)  Reporting  requirements.  (A)  The 
water  solubility  tests  shall  be  completed 
and  the  final  results  submitted  to  the 
Agency  within  1  year  of  the  effective 
date  of  the  final  rule. 

(B)  A  progress  report  shall  be 
submitted  6  months  after  the  effective 
date  of  the  final  rule. 

(2)  Fish  acute  toxicity — (i)  Required 
testing.  (A)  Fish  acute  toxicity  tests  shall 
be  conducted  with  anthraquinone  using 
Chinook  salmon,  Oncorhynchus 
tshawytscha.  or  coho  salmon, 
Oncorhynchus  kisutch  (cold  water 
species);  bluegill,  Lepomis  macrochirus 
(warm  water  species):  and  rainbow 
trout,  Salmo  gairdneri  (cold  water 
species)  in  accordance  with  the  test 
guideline  specified  under  %  797.1400  of 
this  chapter,  except  for  paragraph 
(c)(4)(i)  of  i  797.1400. 

(B)  For  the  purposes  of  this  section, 
the  following  provisions  also  apply: 

(;)  A  minimum  of  20  fish  each  shall  be 
exposed  to  each  of  five  or  more  test 
substance  concentrations.  The  highest 
concentration  shall  be  less  than  or  equal 
to  the  solubility  limit  of  anthraquinone. 
At  least  one  concentration  shall  be 
between  1  part  per  billion  (ppb)  and  10 
ppb. 

(2)  The  total  and  dissolved  (e.g.. 
filtered)  concentrations  of  the  test 
substance  shall  be  measured  in  each 
test  chamber  and  the  delivery  chamber 
before  the  test  lo  ascertain  whether  it  is 
in  solution. 

(3)  The  test  shall  be  performed  under 
flowthrough  conditions. 

(ii)  Reporting  requirements.  (A)  The 
fish  acute  toxicity  tests  shall  be 
completed  and  the  final  results 
submitted  to  the  Agency  within  1  year  of 
the  effective  date  of  thr  final  rule. 

(B)  A  progress  repor'  shall  be 
submitted  6  months  after  the  effective 
date  of  the  final  rule. 

(3)  Aquatic  invertebrate  acute 
toxicity — (i)  Required  testing.  (A) 
Aquatic  invertebrate  acute  toxicity  tests 


shall  be  conducted  with  anthraquinone 

using  Daphnia  magna  or  D.  pulex  and 

oyster,  Crassostrea  virginica.  using  the 

test  guidelines  specified  under 

S§  797.1300  and  797.1800  of  this  chapter, 

except  for  paragraph  (c){4)(ii)  of 

5  797.1300. 

(B)  For  the  purpose  of  this  section  as  it 
relates  to  {  797.1300  of  this  chapter,  the 
following  provisions  also  apply: 

(;)  A  minimum  of  20  daphnids  per 
concent --at  ion  shall  be  exposed  lo  five  or 
more  concentrations  of  the  test 
substance  chosen  in  a  geometric  series 
in  which  the  ratio  is  between  1.5  and  2.0 
(e.g.,  2,  4,  8. 16,  32,  and  64  milligrams  per 
liter  (mg/L)).  The  highest  concentration 
shall  be  less  than  or  equal  to  the 
solubility  limit  of  anthraquinone.  At 
least  one  concentration  shall  be 
between  1  ppb  and  10  ppb.  An  equal 
number  of  daphnids  shall  be  placed  in 
two  or  more  replicates.  If  solvents, 
solubilizing  agents  or  emulsifiers  have  to 
be  used,  they  shall  be  commonly  used 
carriers  and  shall  not  possess  a 
synergistic  or  antagonistic  effect  on  the 
toxicity  of  the  test  chemical.  The 
concentration  of  solvent  shall  not 
exceed  0.1  milliliter  per  liter  (ml/I). 

[2]  The  test  shall  be  performed  under 
flowthrough  conditions. 

[3]  The  total  and  dissolved  (eg, 
filtered)  concentrations  of  the  test 
substance  shall  be  measured  in  each 
test  chamber  and  the  delivery  chamber 
before  the  test  to  ascertain  whether  it  is 
in  solution. 

[4]  The  stability  of  the  stock  solution 
for  the  duration  of  the  experiment  must 
be  analyzed  and  reported. 

(5)  The  pH  of  the  test  solution  shall  be 
7. 

(C)  For  the  purpose  of  this  section  as 
it  relates  to  i  797.1800  of  this  chapter  the 
following  provisions  also  apply: 

(7)  The  highest  test  concentration 
shall  be  less  than  or  equal  to  the 
solubility  limit  of  anthraquinone. 

[2]  At  least  one  test  concentration 
shall  be  between  I  ppb  and  10  ppb. 
(J)  The  total  and  dissolved  (e.g., 
filtered)  concentrations  of  the  test 
substance  shall  be  measured  in  each 
test  chamber  and  the  delivery  chamber 
before  the  test  to  ascertain  whether  it  is 
in  solution. 

(ii)  Reporting  requirements.  (A)  The 
invertebrate  acute  toxicity  tests  shall  be 
completed  and  the  final  results 
submitted  to  the  Agency  within  1  year  of 
the  effective  date  of  the  final  rule. 

(B)  A  progress  report  shall  be 
submitted  6  months  after  the  effective 
date  of  the  final  rule. 

(4)  Sediment  toxicity  to  benthic 
invertebrates — (i)  Required  testing.  A 
sediment  toxicity  test  shall  be 


conducted  using  one  of  the  following 
two  methods.  (A)  Rhepoxynius  partial 
life  cycle  toxicity  in  sediment:  A  10-day 
toxicity  test  in  a  static  seawater  system 
shall  be  conducted  with  the  marine 
amphipod.  Rhepoxynius  abronius.  using 
clean  sediments  having  low,  medium, 
and  high  organic  carbon  content  spiked 
with  anthraquinone  in  the  concentration 
range  of  0.01  to  1  part  per  million  (ppm), 
according  to  the  test  guideline  specified 
in  the  American  Society  for  Testing  and 
Materials  Special  Technical  Testing 
Publication  854  (ASTM  STP  854) 
entitled,  "Phoxocephalid  Amphipod 
Bioassay  for  Marine  Sediment  Toxicity," 
by  R.C.  Swartz,  W.A.  DeBen,  J.K.P. 
Jones,  J.O.  Lamberson,  and  F.A.  Cole 
and  published  in  Aquatic  Toxicology 
and  Hazard  Assessment:  Seventh 
Symposium.  ASTM  STP  854,  pp.  284-307, 
R.D.  Caldwell,  R.  Purdy,  and  R.C. 
Bahner,  Eds.,  1985,  which  is 
incorporated  by  reference.  (B) 
Chironomus  partial  life  cycle  toxicity  in 
sediment:  A  14-day  toxicity  test  in  a 
flowthrough  system  shall  be  conducted 
with  the  freshwater  midge,  Chironomus 
tentans.  using  clean,  natural  sediments 
having  low,  medium,  and  high  organic 
carbon  content  spiked  with 
anthraquinone  in  the  concentration 
range  of  0.01  to  1  ppm,  according  to  the 
test  guideline  specified  in  the  American 
Society  for  Testing  and  Materials 
Special  Technical  Testing  Publication 
854  (ASTM  STP  854)  entitled,  "Aquatic 
Safety  Assessments  of  Chemicals 
Sorbed  to  Sediments,"  by  W.J.  Adams, 
R.A.  Kimcrle,  and  R.G.  Mosher  and 
published  in  Aquatic  Toxicology  and 
Hazard  Assessment:  Seventh 
Symposium.  ASTM  STP  854,  pp.  429-^52, 
R.D.  Caldwell,  R.  Purdy,  and  R.C. 
Bakner,  Eds..  1985,  which  is 
incorporated  by  reference.  The  ASTM 
STP  854  is  available  for  inspection  at  the 
Office  of  the  Federal  Register,  Rm.  8401, 
1100  L  St.,  NW.,  Washington,  DC.  This 
incorporation  by  reference  was 
approved  by  the  Director  of  the  Office  of 
the  Federal  Register  in  accordance  with 
5  U.S.C.  552(a)  and  1  CFR  Part  51.  This 
material  is  incorporated  as  it  exists  on 
the  effective  date  of  this  rule,  and  a 
notice  of  any  change  in  this  material  will 
be  published  in  the  Federal  Register. 
Copies  of  the  incorporated  material  may 
be  obtained  from  the  Document  Control 
Officer  (TS-793).  Office  of  Toxic 
Substances.  EPA,  Rm.  107.  401  M  St.. 
SW.,  Washington,  DC  20460,  and  from 
the  American  Society  for  Testing  and 
Materials  (ASTM).  1916  Race  St., 
Philadelphia,  PA  19103. 

(ii)  Reporting  requirements.  (A)  The 
sediment  toxicity  test  shall  be 
completed  and  the  final  results 


submitted  to  the  Agency  within  2  years 
of  the  effective  date  of  the  final  rule. 

(B)  Progress  reports  shall  be  submitted 
at  6-month  intervals  beginning  6  months 
after  the  effective  date  of  the  final  rule. 

(5)  Bioconcentration — (i)  Required 
testing.  (A)  A  bioconcentration  test  shall 
be  conducted  with  anthraquinone  using 
oyster.  Crassostrea  virginica.  in 
accordance  with  the  test  guideline 
specified  under  §  797.1830  of  this 
chapter,  except  for  paragraph  (c)(4)  (ii) 
and  (vi)(A)  of  §  797.1830. 

(B)  For  the  purpose  of  this  section  the 
following  provisions  also  apply: 

{])  At  least  two  concentrations  shall 
be  tested  which  are  at  least  a  factor  of 
10  apart  to  assess  tha  propensity  of  the 
substance  to  bioconcentrate.  The 
concentrations  selected  should  not 
stress  or  adversely  affect  the  oysters 
and  should  be  less  than  one-tenth  the 
EC50  determined  in  either  the  range- 
finding  or  96-hour  definitive  test  under 
§  797.1800  of  this  chapter.  The  test 
concentrations  shall  be  less  than  the 
solubility  limit  of  the  test  substance  in 
water  and  shall  be  close  to  1  ppb  to  10 
ppb.  The  limiting  factor  of  how  low  one 
can  test  is  based  on  the  detection  limits 
of  the  analytical  methods.  The 
concentration  of  the  test  substance  in 
the  test  solution  should  be  at  least  10 
times  greater  than  the  detection  limit  in 
water. 

[2]  The  test  shall  not  be  started  until 
the  test  substance  delivery  system  has 
been  observed  to  be  functioning 
properly  and  the  test  substance 
concentrations  have  equilibrated  (i.e. 
the  concentration  does  not  vary  more 
than  20  percent).  Analyses  of  two  sets  of 
test  solution  samples  taken  prior  to  test 
initiation  should  document  this 
equilibrium.  At  initiation  (time  0),  the 
total  and  dissolved  (e.g,  filtered) 
concentrations  of  test  substance  shall  be 
measured  in  the  delivery  chamber  and 
each  test  chamber  prior  to  the  addition 
of  oysters  to  the  test  chambers  to 
ascertain  whether  it  is  in  solution. 

(ii)  Reporting  requirements.  (A)  The 
bioconcentration  test  shall  be  completed 
and  the  final  results  submitted  to  the 
Agency  within  18  months  of  the  effective 
date  of  the  final  rule. 

(B)  Progress  reports  shall  be  submitted 
at  6-month  intervals  beginning  6  months 
after  the  effective  date  of  the  final  rule. 

(d)  Second-tier  chemical  fate  and 
environmental  effects  testing.  The 
following  second-tier  tests  shall  be 
conducted  if  EPA  determines  that  the 
total  annual  volume  of  anthraquinone 
manufactured  and  imported  in  the 
United  States  during  a  single  calendar 
year  exceeds  3  million  pounds,  and  the 
acute  toxicity  testing  triggers  described 


in  this  paragraph  are  met.  EPA  will 
monitor  the  production  and  importation 
volume  of  anthraquinone  by  the 
requirement  under  $  704.30  of  this 
chapter  that  manufacturers  and 
importers  of  anthraquinone  submit 
section  8(a)  reports  to  the  Agency.  EP.'X 
will  publish  notification  in  the  Federal 
Register  or  notify  the  test  sponsors  by 
certified  letter  if  the  manufacture/ 
importation  volume  trigger  and  an  acute 
toxicity  trigger  are  met. 

(1)  Biodegradability  in  activated 
sludge  systems —  (i)  Required  testing. 
(A)  Biodegradability  tests  in  activated 
sludge  systems  shall  be  conducted  with 
anthraquinone  in  accordance  with  the 
test  method  entitled  "Inherent 
biodegradability:  Modified  SCAS  (semi- 
continuous  activated  sludge)  test  for 
chemical  substances  that  are  water 
insoluble  or  water  insoluble  and 
volatile"  as  specified  under  §  795.45  of 
this  chapter  except  for  paragraphs 
(b)(2)(i)  (E),  (F)  and  (iii)(c)  of  §  795.45,  if 
EPA  determines  that  the  production/ 
importation  volume  of  anthraquinone  in 
the  United  States  during  a  single 
calendar  year  exceeds  3  million  pounds, 
and  any  of  the  following  conditions  is 
met:  (A)  The  LC50  of  the  most  sensitive 
fish  or  the  EC50  of  the  daphnid  or 
oyster,  as  determined  by  the  acute 
toxicity  tests  conducted  in  accordance 
with  paragraph  (c)  (2)  or  (3)  of  this 
section,  respectively,  is  less  than  100 
times  the  predicted  environmental 
concentration  (PEC)  in  water,  i.e.,  less 
than  500  ppb;  (B)  the  LC50  of 
Rhepoxynius  or  Chironomus.  as 
determined  by  the  sediment  toxicity  test 
conducted  in  accordance  with 
paragraph  (c)(4)  of  this  section,  is  less 
than  100  times  the  PEC  in  sediment,  i.e., 
less  than  10  ppm;  or  (C)  the  oyster 
bioconcentration  factor,  as  determined 
by  the  oyster  bioconcentration  test 
conducted  in  accordance  with 
paragraph  (c)(5)  of  this  section,  is 
greater  than  3,000. 

(B)  For  the  purpose  of  this  section  the 
following  provisions  also  apply: 

(/)  A  stock  solution  of  C'Mabeled 
anthraquinone  shall  be  prepared  at  a 
concentration  of  2  mg/L  which  gives  a 
test  substance  concentration  of  0.1  mg/L 
anthraquinone  at  the  start  of  each 
aeration  cycle  if  no  biodegradation  is 
occurring. 

[2]  If  anthraquinone  is  insoluble  in 
water  at  2  mg/L  it  may  be  necessary  to 
use  ultrasound  dispersion  to  obtain  a 
uniform  stable  suspension. 
Alternatively,  C'Mabeled  anthraquinone 
may  be  added  directly  to  the  aeration 
units  to  give  a  concentration  of  0.1  mg/L 
anthraquinone  at  the  start  of  each 
aeration  cycle. 
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[3)  C^ne  hundred  ml  of  settled  sewage 
are  ad<ied  to  the  control  units,  and  95  ml 
of  settled  sewage  plus  5  ml  of  the  C'*- 
labeled  anthraquinone  stock  solution  or 
suspension  (2  mg  anthraquinone/l)  are 
added  to  the  test  units.  If  test  substance 
is  added  directly  to  aeration  units.  100 
ml  of  settled  sewage  are  added,  as  in  the 
control  units. 

(ii)  Reporting  requirements.  (A)  The 
biodegradability  tests  in  activated 
sludge  systems  shall  be  completed  and 
the  final  results  submitted  to  the  Agency 
within  1  year  of  the  date  of  EPA's 
notification  of  the  test  sponsor  by 
certified  letter  or  Federal  Register  notice 
announcing  that  the  total  annual  volume 
of  anthraquinone  manufactured  and 
imported  in  the  United  States  during  a 
single  calendar  year  exceeds  3  million 
pounds  and  that  one  or  more  of  the 
triggers  described  in  paragraph  (d)(l)(i) 
of  this  section  has  been  met. 

(B)  A  progress  report  shall  be 
submitted  6  months  after  EPA's 
notification  of  the  test  sponsor  by 
certified  letter  or  the  publication  of  the 
Federal  Register  notice  announcing  that 
testing  is  necessary. 

(2)  Biodegradation  rate — (i)  Required 
testing.  Biodegradation  rate  tests  shall 
be  conducted  with  anthraquinone  at 
concentrations  at  or  below  the  water 
solubility  as  determined  under  the 
testing  specified  in  paragraph  (c)(l)(i)  of 
this  section,  and  close  to  the  predicted 
environmental  concentration  in 
sediment,  i.e.,  0.1  ppm.  in  accordance 
with  the  test  guideline  described  in  the 
article  by  A.W.  Bourquin  et  al.  entitled 
"An  Artificial  Microbial  Ecosystem  for 
Determining  Effects  and  Fate  of 
Toxicants  in  a  Salt-Marsh 
Environment,"  if  EPA  determines  that 
the  production/importation  volume  of 
anthraquinone  in  the  United  States 
during  a  single  calendar  year  exceeds  3 
million  pounds,  and  any  of  the  following 
conditions  is  met;  (A)  the  LC50  of  the 
most  sensitive  fish  species  or  the  EC50 
for  the  daphnid  or  oyster,  as  determined 
by  the  acute  toxicity  tests  conducted  in 
accordance  with  paragraphs  (c)  (2)  and 
(3)  of  this  section  respectively,  is  less 
than  100  times  the  predicted 
environmental  concentration  (PEC)  in 
water,  i.e.,  less  than  500  ppb:  (b)  the 
LC50  of  Rhepoxynius  or  Chironomus.  as 
determined  by  the  sediment  toxicity  test 
conducted  in  accordance  with 
paragraph  (c)(4)  of  this  section,  is  less 
than  100  times  the  PEC  in  sediment,  i.e., 
less  than  10  ppm;  or  (C)  the  oyster 
bioconcentration  factor,  as  determined 
by  the  oyster  bioconcentration  test 
conducted  in  accordance  with 
paragraph  (c)(5)  of  this  section,  is 
greater  than  3,000.  The  A.W.  Bourquin  et 


al.  article,  entitled  "An  Artificial 
Microbial  Ecosystem  for  Determining 
Effects  and  Fate  of  Toxicants  in  a  Salt- 
Marsh  Environment"  published  in 
Developments  in  Industrial 
Microbiology.  Vol.  18,  Chapter  11. 1977. 
is  incorporated  by  reference  and  is 
available  for  inspection  at  the  Office  of 
the  Federal  Register.  Rm.  8401, 1100  L 
St..  NW.,  Washington,  DC.  This 
incorporation  by  reference  was 
approved  by  the  Director  of  the  Office  of 
the  Federal  Register  in  accordance  with 
5  U.S.C.  552(a)  and  1  CFR  Part  51.  This 
material  is  incorporated  as  it  exists  on 
the  date  of  approval,  and  a  notice  of  any 
change  in  this  material  will  be  published 
in  the  Federal  Register.  Copies  of  the 
incorporated  material  may  be  obtained 
from  the  Document  Control  Officer  (TS- 
793).  Office  of  Toxic  Substances.  EPA. 
Rm.  NE-G004,  401  M  St.,  SW.. 
Washington.  DC  20460,  and  from  the 
Society  for  Industrial  Microbiology. 
P.O.B.  12534.  Arlington.  VA  2220^-8534. 

(ii)  Reporting  requirements.  (A) 
Biodegradation  rate  tests  shall  be 
completed  and  the  final  results 
submitted  to  the  Agency  within  1  year  of 
the  date  of  EPA's  notification  of  the  test 
sponsor  by  certified  letter  or  a  Federal 
Register  notice  announcing  that  the  total 
annual  volume  of  anthraquinone 
manufactured  and  imported  in  the 
United  States  during  a  single  calendar 
year  exceeds  3  million  pounds  and  that 
one  or  more  of  the  triggers  described  in 
paragraph  (d)(2)(i]  of  this  section  has 
been  met. 

(B)  A  progress  report  shall  be 
submitted  6  months  after  EPA's 
notification  of  the  test  sponsor  by 
certified  letter  or  the  publication  of  the 
Federal  Register  notice  announcing  that 
testing  is  necessary. 

(3)  Fish  chronic  toxicity— [i]  Required 
testing.  (A)  Fish  chronic  toxicity  tests 
shall  be  conducted  with  anthraquinone 
in  accordance  with  the  test  guidehne 
specified  under  S  797.1600  of  this 
chap;er.  except  for  paragraph  (c)(6)(iv) 
of  S  797.1600,  if  EPA  determines  that  the 
production/importation  volume  of 
anthraquinone  in  the  United  States 
during  a  single  calendar  year  exceeds  3 
million  pounds,  and  if  the  most  sensitive 
fish  species  (with  the  lowest  median 
lethal  concentration  (LC50))  in  the  acute 
toxicity  tests  conducted  in  accordance 
with  paragraph  (c)(2)  of  this  section  has 
an  LC50  less  than  100  times  the 
predicted  environmental  concentration 
(PEC)  in  water,  i.e..  less  than  500  ppb. 

(B)  For  the  purpose  of  this  section,  the 
following  provisions  also  apply: 

(7)  Prior  to  the  addition  of  the  test 
substance  to  the  dilution  water,  it  is 
recommended  that  the  lest  substance 


stock  solution  be  analyzed  to  verify  the 
concentration.  After  addilion  of  the  lest 
substance,  the  total  and  dissolved  (e.g., 
filtered)  concentrations  of  the  lest 
substance  shall  be  measured  at  the 
beginning  of  the  lest  in  each  test 
chamber  and  delivery  chamber  to 
ascertain  whether  it  is  in  solution.  The 
concentration  of  lest  substance  shall  be 
measured  in  one  replicate  at  each  test 
concentration  at  least  once  a  week 
thereafter.  Replicates  should  be 
alternated  each  week  If  a  malfunction 
in  the  delivery  system  is  discovered, 
water  samples  shall  be  taken 
immediately  fiom  the  affected  test 
chambers  and  analyzed. 

[2]  The  highest  concentration  shall  be 
less  than  or  equal  to  the  solubility  limit 
of  anthraquinone. 

(J)  At  least  one  test  concentration 
shall  be  between  1  ppb  and  10  ppb. 

(ii)  Reporting  requirements.  (A)  Fish 
chronic  toxicity  tests  shall  be  completed 
and  the  final  results  submitted  to  the 
Agency  within  2  years  of  the  dale  of 
EPA's  notification  of  the  lest  sponsor  by 
certified  letter  or  a  Federal  Register 
notice  announcing  that  the  total  annual 
volume  of  anthraquinone  manufactured 
and  imported  in  the  United  Stales  during 
a  single  calendar  year  exceeds  3  million 
pounds  and  that  the  trigger  described  in 
paragraph  {d)(3)(i)lA)  of  this  section  has 
been  met. 

(B)  Progress  reports  shall  be  submitted 
al  6-month  intervals  beginning  8  months 
after  EPA's  notification  of  the  test 
sponsor  by  certified  letter  or  the 
publication  of  the  Federal  Register 
notice  announcing  that  testing  is 
necessary. 

(4)  Daphnid  chronic  toxicity — (i) 
Required  testing.  (A)  Daphnid  chronic 
toxicity  test  shall  be  conducted  with 
anthraquinone  using  Daphnia  magna  or 
D.  puJex  in  accordance  with  the  test 
guideline  specified  under  §  797.1330  of 
this  chapter,  except  for  paragraph 
(c)(4)(ii)  of  I  797.1330.  if  EPA  determines 
that  the  total  annual  volume  of 
anthraquinone  manufactured  and 
imported  in  the  United  Slates  during  a 
single  calendar  year  exceeds  3  million 
pounds,  and  the  median  effective 
concentration  (EC50)  determined  in 
accordance  with  paragraph  (c)(3)  of  this 
section  is  less  than  100  times  the  PEC  m 
water,  i.e..  less  than  500  ppb. 

(B)  For  the  purposes  of  this  section, 
the  following  provisions  also  apply: 
(;)  A  minimum  of  20  daphnids  per 
concentration  shall  be  exposed  to  five  or 
more  concentrations  of  the  substance 
chosen  in  a  geometric  series  in  which 
the  ratio  is  between  1.5  and  2.0,  (e.g..  Z 
4.  8. 16.  32.  64  mg/L).  An  equal  number 
of  daphnids  shall  be  placed  in  two  or 


more  replicates.  The  highest 
concentration  shall  be  less  than  or  equal 
to  the  solubility  of  anthraquinone.  At 
least  one  concentration  shall  be 
between  1  ppb  and  10  ppb.  Solutions 
shall  be  analyzed  for  chemical 
concentration  prior  to  use  and  at 
designated  times  during  the  test. 

[2]  The  pH  of  the  test  solution  shall  be 
7. 

[3]  The  total  and  dissolved  (e.g., 
filtered)  concentrations  of  test 
substance  shall  be  measured  in  each 
lest  chamber  and  the  delivery  chamber 
before  the  test  to  ascertain  whether  it  is 
in  solution. 

(•/)  The  lest  shall  be  performed  under 
fiowthrough  conditions: 

(5)  The  stability  of  the  stock  solution 
for  the  duration  of  the  experiment  must 
be  analyzed  and  reported. 

(ii)  Reporting  requirements.  (A)  The 
daphnid  chronic  toxicity  test  shall  be 
completed  and  the  final  results 
submitted  to  the  Agency  within  2  years 
of  the  date  of  EPA's  notification  of  the 
test  sponsor  by  certified  letter  or  a 
Federal  Register  notice  announcing  that 
the  total  annual  volume  of 
anthraquinone  manufactured  and 
imported  in  the  United  States  during  a 
single  calendar  year  exceeds  3  million 
pounds  and  that  the  trigger  described  in 
paragraph  (d)(4)(i)  of  this  section  has 
been  met. 

(B)  Progress  reports  shall  be  submitted 
at  6-month  intervals  beginning  6  months 
after  ElPA's  notification  of  the  test 
sponsor  by  certified  letter  or  the 
publication  of  the  Federal  Register 
notice  announcing  that  the  testing  is 
necessary. 

(d)  Effective  date.  The  effective  date 
of  this  final  rule  for  anthraquinone  is 
July  20, 1987. 

(Informalion  collection  requirements  have 
been  approved  by  the  Office  of  Management 
and  Budget  under  control  number  207(MK)33.) 
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GENERAL  SERVICES 

ADMINISTRATION 

41  CFR  Part  101-40 
[FPMR  Amdt.  G-811 

Transportation  and  Traffic 
Management 

AGENCY  Federal  Supply  Service,  CSA. 
ACTION:  Final  rule. 

SUMMARY:  The  General  Services 
Administration  (GSA)  amends  41  CFR 
Part  101-40  by  correcting  certain  minor 
technical  errors  found  in  hTMR 


Amendment  G-79  (51  FR  24329.  July  3, 
1986),  by  updating  and  correcting  certain 
references  to  the  Code  of  Federal 
Regulations  (CFR),  and  by  revising  the 
list  of  GSA  regional  offices  to  reflect 
recent  GSA  organizational  changes.  In 
addition,  this  amendment  announces  the 
revision  of  GSA  Form  3080.  This 
amendment  is  necessary  to  provide 
clearer  guidance  to  civilian  executive 
agencies  about  transportation  and 
traffic  management  requirements. 
EFFECTtVE  DATE:  June  4,  1987. 
FOR  FURTHER  INFORMATION  CONTACT; 
Joseph  M.  Napoli.  Regulations  and 
Policy  Division.  FTS  557-1256  or 
commercial  703-557-1256. 
SUPPLEMENTARY  INFORMATION:  Section 
201(a)  of  the  Federal  Property  and 
Administrative  Services  Act  of  1949.  as 
amended  (40  U.S.C.  481(a)).  details 
GSA's  transportation  and  traffic 
management  responsibilities  which 
include:  (a)  Prescribing  policies  and 
methods  of  procurement  and  supply  of 
persona!  property  and  nonpersonal 
services,  including  related  functions 
such  as  transportation  and  traffic 
management;  (b)  representing  executive 
agencies  in  negotiations  with  carriers  or 
other  public  utilities  before  Federal  and 
State  regulatory  bodies;  and  (c) 
providing  traffic  management  services 
to  any  Federal  agency  upon  its  request. 
GSA  is  responsible,  among  other  things, 
for  providing  traffic  management 
guidance  to  civilian  executive  agencies. 

FPMR  Amendment  G-79,  efTective 
July  3. 1986.  was  issued  to  clarify,  revise, 
and  update  various  policies  and 
procedures  in  the  area  of  transportation 
and  traffic  management.  Since  then, 
GSA  has  determined  that  certain 
administrative  changes  in  41  CFR  Part 
101-40  are  necessary  to  correct  several 
editorial  flaws,  to  update  the  listing  of 
GSA  regional  offices  reorganized  as 
rone  offices,  and  to  address  the  new 
GSA  Form  3080  which  was  revised  in 
both  title  and  content  to  make  the  form 
more  compatible  with  the  Centralized 
Household  Goods  Traffic  Management 
Program  (41  CFR  Subpart  101-40.2). 

GSA  has  determined  that  this  rule  is 
not  a  major  rule  for  the  purposes  of 
Executive  Order  12291  of  February  17. 
1981.  because  it  is  not  likely  to  result  in 
an  annual  effect  on  the  economy  of  $100 
million  or  more;  a  major  increase  in 
costs  to  consumers  or  others;  or 
significant  adverse  effects.  GSA  has 
based  all  administrative  decisions 
underlying  this  rule  on  adequate 
information  concerning  the  need  for,  and 
the  consequences  of.  this  rule;  has 
determined  that  the  potential  benefits  to 
society  from  this  rule  outweigh  the 
potential  costs  and  has  maximized  the 


net  benefits;  and  has  chosen  the 
alternative  approach  involving  the  least 
net  cost  to  society. 

List  of  Subjects  in  41  CFR  Pari  101-40 

Freight.  Government  property 
management.  Moving  of  household 
goods.  Office  relocation.  Transportation. 

For  the  reasons  set  forth  in  the 
preamble.  41  CFR  Part  101-40  is 
amended  as  follows: 

PART  101-40— TRANSPORTATION 
AND  TRAFFIC  MANAGEMENT 

1.  The  authority  citation  for  Part  101- 
40  continues  to  read  as  follows: 

Authority;  Sec.  205(c].  63  Stat.  390  (40 
U.S.C.  486(c)). 

2.  Section  101-40.000  is  revised  to  read 
as  follows: 

§  101-40.000     Scop*  of  part. 

This  part  prescribes  regulations  that 
apply  to  the  freight  and  household  goods 
transportation  and  traffic  management 
activities  of  executive  agencies, 
including  any  wholly  owned 
Government  corporation.  Except  for 
provisions  to  debar  or  suspend  carriers 
in  accordance  with  Subpart  9.4  of  the 
Federal  Acquisition  Regulation  (48  CFR 
Subpart  9.4),  this  part  does  not  apply  to 
the  Department  of  Defense  or  any  other 
executive  agency  exempted  from  these 
regulations  pursuant  to  the  Federal 
Property  and  Administrative  Services 
Act  of  1949,  as  amended.  It  also  covers 
arrangements  for  transportation  and 
related  services  by  bill  of  lading  type 
commitments.  These  regulations  are 
designed  to  ensure  that  all 
transportation  and  traffic  management 
activities  will  be  carried  out  in  a  manner 
(or  method)  most  advantageous  to  the 
Government  in  terms  of  service, 
economy,  and  efficiency. 

3.  Section  101-40.001  is  revised  to  read 
as  follows: 

§  101-40.001     DeflnJtiona. 

"GSA  Central  Office"  means  the 
General  Services  Administration. 
Federal  Supply  Service.  Office  of 
Customer  Support  Management.  Travel 
and  Transportation  Management 
Division,  Washington,  DC  20406. 

"GSA  regional  office  "  means  the  GSA 
Traffic  and  Travel  Services  Zone 
Office(s),  Federal  Supply  Service 
Bureau,  specified  in  §  101-40.101-l(a). 

Subpart  101-40.1 — General  Provisions 

4.  Section  101-40.101-1  is  revised  to 
read  as  follows: 
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1 1 0 1  -40. 101-1     FreJghl  traospo«1atk)o 
management  assistance. 

(a)  Executive  agencies  may  obtain 
traffic  management  assistance  in  the 
transportation  of  goods  (other  than 


household  goods  moving  from.  to.  and 
between  foreign  rountnes)  by  contacting 
the  following  GSA  zone  offices  serving 
agencies  located  within  the 
jurisdictional  areas  no«ed: 


Zone 


Eastern. 


Central ~ 


Southwestern 


Western. 


Juradkrtion 


National  Capital  Region 
(NCR). 


AL.  CT,  DE.  FL.  GA.  KY,  MA, 

MD  (note  A).  ME,  MS,  NC, 
NH.  NJ,  NY.  PA,  Puerto  Rico, 
Rl,  SC,  TN,  VT.  VA  (note  B), 
Virgin  IsJande.  WV. 
lA.  lU  IN.  KS.  Ml.  MN.  MO.  NE. 
OH,  Wl. 


AR.  CO,  LA.  MT,  NO,  NM,  OK. 
SD.  TX.  UT.  WY. 


AK.  Amefican  Samoa.  A2,  CA, 
GU,  HI,  ID,  NV,  Northern 
Manana  Istands.  OR,  Pacific 
Trust  Teaonties,  WA. 

DC.  MD  (note  C).  VA  (note  D) .... 


Address  ar)d  telephone 


GSA.  attn:  4FBT.  75  Spring 
Street  SW.,  AtlanU  GA 
30303. 


GSA,  Attn    6FBT.   1500  E.  Ban- 

raster   St..    Kansas   Crty.    MO 

64131. 
FTS  (unavaHable) 
CML  816-523-6029 
GSA.    Attn:    7FBT,    819    Taylor 

Street.  Fort  Worth.  TX  76102. 
FTS  334-2737 
CML  817-334-2737 
GSA.    Attn:    9FBT.    525    Market 

Street,     San     FrafKisco.     CA 

94105. 
FTS  454-9288 
CML  415-974-9288 
GSA.    Attn:    WFBT.    7th    &    D 

Streets.  SW.,  Washington.  DC 

20407 
•FTS  472-1626 
•CML  202-472-1626 
#FTS  472-1944 
#CML  202-472-1944 


'Other  than  household  goods/otfice  relocation. 
^Household  goods/office  relocation  only 

Note  A— Except  tor  those  counties  under  NCR  jurisdiction  as  listed  in  note  C 
Note  B— Except  lor  those  cities  and  counties  under  NCR  jurisdiction  as  listed  m  note 
Note  C — Counties  of  Prince  Georges  and  Montgomery  only. 

Note   D— Cities   of   Alexandna,   Fairtax.   Manassas   and   Manassas   ParK,   and   counties 
Arlington,  Fairtax,  Loudoun,  and  Pnce  Wilham  only. 


of 


(b)  Executive  agencies  shall  request 
assistance  from  the  Department  of  State 
on  shipments  of  household  goods 
moving  from,  to,  and  between  foreign 
countries.  The  Department  of  State,  if 
requested,  will  prepare  documents,  book 
shipments,  and  make  all  customs 
arrangements.  Assistance  on 
movements  originating  abroad  should  be 
arranged  through  the  nearest  Embassy 
or  Consulate.  International  shipments 
originating  in  the  conterminous  U.S.  can 
be  arranged  with  Transportation 
Operations,  Room  1244,  Department  of 
State.  Washington,  DC  20520,  FTS  632- 
4140  or  commercial  800-^24-2947. 

5.  Section  101-40.102  is  amended  by 
revising  paragraphs  (a)  and  (b)  to  read 
as  follows: 

5  101-40  102     Representation  before 

regulatory  bodies. 

•  •  •  •  • 

(a)  With  respect  to  carriers'  tariffs, 
rates,  and  operating  authority,  agencies 
shall  submit  their  requests  and 
recommendation  for  representation 


before  regulatory  bodies  to  the  GSA 
Central  Office  for  further  processing. 

(b)  When  a  shipper's  affidavit  in 
support  of  a  carrier's  application  for 
operating  authority  is  required  by  law. 
the  requesting  agencies  shall  furnish  the 
General  Services  Administration  with 
such  information  and  the  appropriate 
form(s)  as  may  be  prescribed  by 
transportation  regulatory  bodies  in 
proceedings  of  this  kind. 

6.  Section  1O1-4O.103-2  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 


5  101-40.103-2 
transportation 


InternattonaJ 


(b)  U.S.- flag  air  carriers. 
Arrangements  for  international  air 
transportation  services  shalhbe  made  In 
accordance  with  the  so-called  Fly 
America  Act.  as  enacted  by  section  5  of 
the  International  Fair  Competitive 
Practices  Act  of  1974.  I>ub.  L  93-623. 
January  3, 1975.  as  amended  by  section 
21  of  the  International  Air 
Transportation  Competition  Act  of  1979. 


Pub.  L  96-192,  February  15,  1980  (49 
U.S.C.  1517).  These  arts  require  the  use 
of  U.S.-flag  air  carriers  for  international 
movement  of  property  to  the  extent  that 
services  by  these  carriers  are  available. 
(See  also  48  CFR  Subpart  47.4.) 

7.  Section  101-40.103-3  is  revised  to 
read  as  follows: 

§  101-40.103-3    Coastwise  transportation. 

As  stated  in  46  U.S.C.  883,  no 
merchandise  shall  be  transported  by 
water,  or  by  land  and  water,  between 
points  in  the  United  States,  including 
Districts.  Territories,  and  possessions 
thereof  embraced  within  the  coastwise 
laws,  either  directly  or  via  a  foreign 
port  or  for  any  part  of  the 
transportation,  in  any  other  vessel  than 
a  vessel  built  in  and  documented  under 
laws  of  the  United  Slates  and  owned  by 
persons  who  are  citizens  of  the  United 
States  or  vessels  to  which  the  privilege 
of  engajjins  m  coastwise  trade  is 
extended  by  sections  13  and  8m  of  title 
46  of  the  United  Slates  Code  There  are 
exceptions  and  limitations  to  this  basic 
provision,  especially  with  regard  to  the 
United  States  island  territories  and 
possessions  in  the  Atlantic  and  Pacific 
Oceans.  (For  example,  see  46  U.S.C.  877 
relative  to  the  Virgin  Islands;  48  U.S.C. 
1664  relative  to  American  Samoa;  and 
Presidential  Proclamation  3215. 
December  12. 1957.  relative  to  Canton 
Island.)  Agencies  shall  comply  with  the 
current  U.S.  coastwise  laws  and  any 
amendments  to  them.  The  Secretary  of 
Treasury  is  empowered  to  impose 
monetary  penalties  against  agencies 
which  violate  the  coastwise  laws. 

8.  Section  101-40.104  is  revised  to  read 
as  follows: 

§101-40  104     Insunmce  against 
transportatton  hazards. 

The  policy  of  the  Government  with 
respect  to  insurance  of  its  property 
while  in  the  possession  of  commercial 
carriers  is  set  forth  in  48  CFR  47.102. 

9.  Section  101-40.109-3  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

§  101-40  109-3     Mandatory  use  of 

transportation-related  contracts  •r>d 

agreements 

.  •  •  •  • 

(b)  When  term  contracts  or 
agreements  for  transportation-related 
services,  excluding  office  relocations. 
are  entered  into  and  awarded  by  GSA 
for  use  "as  required."  the  term  contract 
or  agreement  is  mandatory  upon  all 
executive  agencies;  however,  exceptions 
to  the  mandatory  use  of  term  contracts 


or  agreements  may  be  granted  by  the 
appropriate  GSA  regional  office. 

*         *         •         •         « 

10.  Section  101-40.110-3  it  revised  to 

read  as  follows: 

§101-40.110-3     Women -owned  buslr>ess 
enterprises. 

Consistent  with  the  policies  of  the 
Government  with  respect  to  women- 
owned  business  enterprises  as  set  forth 
in  Executive  Order  12136.  May  la  1979, 
and  48  CFR  Subpart  19.9.  women-owned 
business  concerns  shall  have  the 
maximum  practicable  opportunity  to 
participate  in  Government 
transportation  purchases  and  contracts. 
Executive  agencies  shall  create  or 
support  programs  responsive  to  the 
special  needs  of  women-owned  business 
enterprises,  establish  incentives  to 
promote  business  or  business-related 
opportunities  for  women-owned 
business  enterprises,  collect  and 
disseminate  information  in  support  of 
women-owned  business  enterprises,  and 
ensure  that  women-owned  business 
enterprises  have  knowledge  of  the  ready 
access  to  business-related  services  and 
resources. 

11.  Section  lOl^iO.203-2  is  amended 
by  revising  paragraphs  (a)  and  (b)  to 
read  as  follows: 

§  1 0 1  -40.203-2     The  GBL  method. 

(a)  For  the  purposes  of  the  centralized 
household  goods  traffic  management 
program  described  in  this  subpart  101- 
40.2.  shipments  of  Government 
employees'  household  goods  authorized 
to  move  under  a  Government  bill  of 
lading  (GBL)  are  classified  as  "GBL 
method"  shipments.  This  method  is 
disti.iguishable  from  the  commuted  rate 
systfm  (§  101-40.203-3)  in  that  when  a 
GBL  is  used,  the  Government,  not  the 
employee,  is  the  shipper  and  the 
Government  pays  the  carrier  the 
applicable  transportation  charges.  The 
decision  on  which  method  shall  be 
authorized  is  the  decision  of  the 
employing  agency,  and  shall  be  based 
on  a  cost  conipariso.n  (nee  §  101-40.203- 
4)  which  the  agency  obtains  from  the 
appropriate  GSA  regional  office 
specified  in  S  101-40.101-1  or  an  agency 
office  delegated  authority  to  furnish  cost 
compansons.  The  cost  comparison  shall 
contain  the  name|s)  of  the  carrierfs) 
eligible  to  handle  the  household  goods 
shipment.  When  a  shipment  moves 
under  a  GBL  the  agency  prepares  the 
bill  of  lading,  books  the  shipment,  and  in 
event  of  loss  or  damage  to  the 
household  goods  may  either  file  claims 
directly  with  the  carrier,  on  behalf  of  the 
employee,  or  assist  the  employee  in 
filing  claims  against  the  carrier. 


(b)  When  the  agency  makes  the  final 
determination  that  the  GBL  method  shall 
be  used,  the  Government's  financial 
obligation  for  the  cost  of  shipping  the 
employee's  household  goods  is 
established.  Once  the  GBL  method  is 
authorized  and  an  employee  chooses  to 
move  all  or  part  of  his/her  household 
goods  by  some  other  means  (see 
paragraphs  (c)  and  (d)  of  this  section), 
the  Governments  financial 
responsibility  toward  the  employee  for 
shipping  costs  is  limited  to  the  cost 
which  the  Government  would  have 
incurred  had  all  the  household  goods 
been  moved  on  one  GBL  in  one  lot,  from 
one  origin  to  one  destination,  by  the 
lowest  cost  carrier  providing  the  level  of 
service  required  by  the  agency  at  the 
time  the  GBL  method  was  authorized. 

e  •  *  •  • 

12.  Section  101-40.203-3  is  revised  to 
reed  as  follows: 

§  tOI-40.203-3    The  conwTHited  rate 
system. 

The  commuted  rate  system  is  the 
method  whereby  the  employees  who  are 
authorized  to  transport  their  household 
goods  at  Government  expense  make 
their  own  shipping  arrangements  and 
are  reimbursed  by  the  Government 
according  to  the  commuted  rate 
schedule  published  in  GSA  Bulletin 
FPMR  A-2.  In  addition  to  transportation 
allowances,  the  commuted  rate  schedule 
includes  allowances  for  various  related 
accessorial  expenses,  such  as  packing 
and  crating,  storage-in-transit,  carrier 
labor  charges,  appliance  servicing,  and 
piano/organ  handling.  Under  the 
commuted  rate  system,  employees 
shipping  via  commercial  carriers  are 
responsible  for  making  all  arrangements 
with  the  carrier,  filing  loss  and  damage 
claims  with  the  carrier,  and  making 
payment  to  the  carrier  after  the 
shipment  has  been  completed.  Under  the 
commuted  rate  system,  the  shipment  is 
moved  using  commercial  documents,  or 
employees  may  elect  to  transport  their 
household  goods  in  a  rental  vehicle  or 
by  private  conveyance.  The  use  of 
household  goods  rate  tenders  (see  §  101- 
40.203-1)  is  not  authorized  when 
household  goods  are  shipped  under  the 
commuted  rate  system. 

13.  Section  101-40.204  is  revised  to 
read  as  follows: 

§  101-40.204     Carrier  selectton  and 
dIstrilMition  of  shipments. 

A  cost  comparison,  furnished  to  the 
requesting  agency,  will  contain  the 
names  and  point  of  contact  for  at  least 
10  eligible  carriers  on  interstate  traffic 
and  up  '.0  5  eligible  carriers  on  interstate 
traffic.  Eligible  earners  are  those 
carriers  which  meet  minimum  service 


criteria  established  by  GSA 
Additionally,  eligible  earners  will  be 
evaluated  and  ranked  on  the  cost 
comparison  (see  S  101-40.203-4)  based 
on  completed  GSA  Forms  3080. 
Household  Goods  Carrier  Evaluation 
Report  (see  §  101-40.2051,  submitted  to 
GSA  by  Federal  employees.  Agenaes 
authorizing  the  GBL  method  shall  select 
the  eligible  carrier  that  meets  the 
agency's  service  requirements  and  offers 
the  lowest  cost  consistent  therewith. 
Deviations  from  this  methodology  shall 
be  documented  in  the  requesting 
agency's  records. 

14.  Section  101-40.205  is  revised  to 
read  as  follows; 

5  101-40.205    Quality  control. 

GSA  Form  3080  (REV  10-86). 
Household  Goods  Carrier  Evaluation 
Report  (see  §  101-40.4902).  approved  by 
the  Office  of  Management  and  Budget 
under  OMB  reports  control  number 
3090-0092,  is  a  self-addressed  form  use'l 
by  GS.A  and  other  agencies  for 
monitoring  the  performance  a. id  quality 
of  household  goods  earners  service. 
GSA  Form  3080  is  furnished  with  the 
cost  comparison.  When  household 
goods  shipments  are  made  under  the 
GBL  method,  the  employee  (following 
delivery  of  the  shipment)  should  be 
encouraged  by  his/her  agency  to 
promptly  complete  GSA  Form  3080  and 
mail  it  to  the  address  shown  there  or  to 
the  Central  Transportation  Zone  Office, 
6FBT.  See  §  101-^«).101(a)  for  offices  that 
distribute  GSA  Form  3080.  Information 
compiled  from  the  completed  GSA  Form 
3080  is  used  by  GSA  or  other  agencies  to 
determine  if  actions  under  {  101-40.208 
should  be  considered.  Agencies  may 
submit  other  documentation  of  instances 
of  inadequate  carrier  service  or 
performance  to  the  appropriate  GSA 
regional  office.  Sufficient  details  must  be 
furnished  to  identify  specific  shipments. 

15.  Section  101-40.301  is  amended  by 
revising  paragraphs  (a)(1)  arui  (a)(2)  to 
read  as  follows: 

§  101-40.301    GSA  rate  and  routing 
services. 

(a)  *   *   * 

(1)  Unless  otherwise  revoked  by  the 
GSA  Central  Office,  permanent 
exemption  from  the  rate  and  routing 
requirements  of  this  section  is  granted  to 
the  Federal  Emergency  Management 
Agency  (FEMA),  Department  of  Energy 
(DOE),  National  Aeronautics  and  Space 
Administration  (NASA),  and  the  United 
States  Department  of  Agnculture 
(USDA)  to  the  followuig  extent: 

(i)  FEMA:  Initial  positioning  of  mobile 
homes  shipped  in  response  to  disasters; 
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(ii)  DOE:  Priority  energy  and  classified 
defense  and  nuclear  waste  management 
shipments; 

(iii)  NASA:  Shipments  of  key.  critical 
items  necessary  to  the  success  of  space 
and  aerospace  research,  development, 
acquisition,  flight  or  launch  activities: 
and 

(iv)  USDA:  Emergency  shipments  of 
forest  firefighting  materials  and 
equipment:  household  goods  shipments 
to  and  from  isolated  areas. 

(2)  To  meet  other  transportation 
exigencies  of  a  critical  and  recurring 
nature,  executive  agencies,  other  than 
those  exempted  to  the  extent  noted  in 
paragraph  (a)(1)  of  this  section,  may 
request  the  appropriate  GSA  regional 
office  to  grant  a  temporary  exemption 
from  the  routing  requirements  of  this 
section.  In  a  local  emergency,  which 
precludes  the  requesting  of  routing 
instructions  in  accordance  with  the 
requirements  of  this  section,  routing  by 
any  transportation  mode  may  be  made 
without  prior  approval.  Requests  for 
temporary  exemption  shall  be  in  writing, 
and  the  appropriate  GSA  regional  office 
will  accept  or  deny  the  request  by 
written  instructions  to  the  requesting 
agency.  Exemptions  will  be  granted  for 
a  duration  of  time  not  to  exceed  1  year, 
however,  on  written  request,  an 
exemption  may  be  renewed  or  extended. 
*        •        •        *        • 

16.  Section  101-40.306-4  is  revised  to 
read  as  follows: 

§  101-40.306-4     Bill  Of  lading 
endorsement*. 

lu  ensure  application  of  Government 
rate  tenders  to  all  shipments  qualifying 
for  their  use,  bills  of  lading  covering  the 
shipments  shall  be  endorsti  with  the 
applicable  tender  or  quotation  number 
and  carrier  identification;  e.g.,  "Section 
10721  quotation,  ABC  Transportation 
Company,  Tender  ICC.  No.  143."  In 
addition,  where  commercial  bills  of 
lading  are  used  rather  than  Government 
bills  of  lading,  the  commercial  bills  of 
lading  shall  be  endorsed  in  conformance 
with  the  provisions  set  forth  in  S  101- 
40.306-2(a).  (For  specific  regulations 
covering  transportation  generated  under 
cost-reimbursement  type  contracts,  see 
48  CFR  47.104-3.) 

17.  Section  101-40.402  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

§  101-40.402    General. 
•         •         •         •         • 

(b)  Debarment  is  designed  to  protect 
the  Government  by  excluding  a  carrier 
for  a  specified  period  of  time  following 
completion  of  an  investigation  or  legal 
proceeding.  A  carrier  may  be  debarred 
for  willful  and/or  persistent  service 


failures  or  if  the  agency's  debarring 
official  determines  that  a 
Govemmentwide  exclusion  of  the 
carrier  is  necessary  to  ensure  the 
integrity  of  Government  transportation 
programs.  The  agency's  transportation 
officer  shall  refer  carriers  to  the 
agency's  debarring  official  in 
accordance  with  48  CFR  9.406,  if  the 
carrier  has  willfully  and/or  persistently 
failed  to  comply  with  its  contractual 
obligations  under  the  terms  and 
conditions  of  any  contract  for 
transportation.  Referrals  for  criminal 
and/or  civil  fraud  prosecutions  should 
be  made  by  the  agency's  Inspector 
General  or  an  equivalent  official. 

•  •         •         *         * 

18.  Section  101-40.404  is  amended  by 
removing  the  text  following  the  section 
heading.  The  section  heading  continues 
to  read  as  follows; 

§101-40  404     Maintenance  of  a  list  of 
temporary  nonuse.  delJarred.  or  suspended 
carriers. 

19.  Section  101-40.702-3  is  amended 
by  revising  paragraph  (b)  to  read  as 
follows: 

§  101-40.702-3     Preparation  of  a 
discrepancy  report. 

•  .  .  •  • 

(b)  When  the  total  value  of  the  loss, 
damage,  shortage,  or  other  discrepancy, 
or  the  value  of  repairs  or  replacement, 
including  unearned  freight  charges, 
where  applicable,  on  a  single  bill  of 
lading  or  other  transportation  document 
exceeds  $50  or  the  minimum  (i.e..  $50  or 
less)  set  by  the  agency,  the  receiving 
activity  shall  prepare  Standard  Form 
361,  Transportation  Discrepancy  Report, 
as  soon  as  possible,  but  not  later  than  45 
calendar  days  after  receipt  of  the 
shipment  or  discovery  of  the 
discrepancy.  Every  effort  shall  be  made 
to  reconcile  overages  or  shortages 
within  15  calendar  days  after  discovery. 
(Suspected  pilferage,  theft,  or  loss  during 
transit  of  narcotics,  hazardous  articles, 
or  sensitive  materials,  regardless  of 
dollar  value,  shall  be  reported  to  the 
appropriate  agencies  within  24  hours  in 
accordance  with  paragraphs  (c).  (d).  and 
(e)  of  this  section.)  Any  photographs 
taken  as  documentary  evidence  (see 
S  101-40.  701(d))  should  be  attached  to 
the  discrepancy  report  to  support  claim 
action.  Standard  Form  361  (SF  361)  (see 
5  101-40.4901)  is  approved  by  the  Office 
of  Management  and  Budget  under  OMB 
reports  control  number  3090-0093. 
Guidelines  for  the  preparation  of  SF  361 
are  contained  in  S  101-40.4901-361-1. 
(See  the  GSA  handbook.  Discrepancies 
or  Deficiencies  in  GSA  or  DOD 
Shipments,  Material,  or  Billings  (subpart 
101-26.8)  for  specific  requirements  for 


reporting  discrepancies  in  shipments 
from  GSA  or  DOD.) 
*        •        «        •        * 

20.  Section  101-40.703-3  is  amended 
by  revising  paragraph  (a)  to  read  as 
follows: 

§  101-40.703-3     Notice  of  concealed  loss, 
damage,  or  shortage. 

la)  Domestic  shipments.  When  loss, 
damage,  or  shortage  that  was  not 
apparent  at  the  time  of  delivery  is 
subsequently  discovered,  and  the  total 
amount  of  loss,  damage,  or  shortage, 
including  unearned  freight  charges, 
where  applicable,  on  a  single  bill  of 
lading  or  other  transportation  document, 
is  known  to  exceed  $50  or  the  amount 
($50  or  less)  set  by  the  agency  pursuant 
to  5  101 -40.702.3(a),  the  delivering 
carrier  (not  a  drayage  or  switching 
carrier)  shall  be  notified  by  telephone 
and  requested  to  inspect  the  property 
involved.  Unless  there  are  extenuating 
circumstances,  the  notification  and 
request  for  inspection  shall  be  made  by 
telephone  not  later  than  15  calendar 
days  from  the  date  of  receipt  of  the 
shipment  and  confirmed  on  SF  361.  SF 
361  shall  include  the  date  the  telephone 
request  for  inspection  was  made  and  the 
name  of  the  carrier's  representative  who 
was  contacted.  A  copy  of  the 
notification  and  request  for  inspection 
shall  be  retained  for  possible  claim 
purposes.  Wrappings,  packing  materials, 
and  any  unopened  packages  shall  be 
retained  for  the  carrier's  inspection.  A 
copy  of  the  carrier's  inspection  report 
shail  be  requested  for  use  in  determining 
liability  or  preparing  a  claim.  If  the 
carrier  fails  to  make  an  inspection 
within  a  reasonable  time  as  stated  in 
S  101-40.703-2(c),  or  if  the  carrier 
waives  the  opportunity  to  perform  an 
inspection,  the  carrier  shall  furnish  an 
oral  or  written  waiver  as  provided  in  SF 
361. 
•         •         •         •         • 

21.  Section  101-40.4902  is  amended  by 
revising  paragraph  (b)  and  adding 
paragraph  (c)  to  rend  as  follows: 

§  101-40.4902    GSA  fonns;  avatlai>ility. 
.         •         •         •         • 

(b)  Except  for  GSA  Form  3080 
(Household  Goods  Carrier  Evaluation 
Report),  GSA  forms  may  be  obtained 
initially  from  General  Services 
Administration,  National  Forms  and 
Publications  Center.  Warehouse  4.  Dock 
No.  1.  4900  South  Hemphill  Street,  Fort 
Worth.  Texas  76115.  Agency  field  or 
regional  offices  should  submit  future 
requirements  to  their  Washington.  DC 
headquarters  office  which  will  forward 
consolidated  annual  requirements  to  the 


GSA  National  Forms  and  Publications 
Center. 

(c)  GSA  Form  3080  is  only  available 
through  GSA  regional  offices  as 
provided  in  §  101-40.205. 

Dated:  May  11.  1987. 
T.C.  Golden. 

Administrator  of  General  Services. 
|FR  Doc  87-12759  Filed  &-3-«7;  &45  am) 
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DEPARTMENT  OF  THE  INTERtOfl 
Bureau  of  Land  Management 
43  CFR  Public  Land  Order  6648 

flD-943-07-4220-10;  1-68561 

Public  Land  Order  No.  6566; 
Correction 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Public  Land  Order. 

SUMMARY:  This  order  corrects  an  error 
in  the  summary  and  Paragraph  1  of 
Public  Land  Order  No.  6566  of  February 
7. 1985. 

EFFECTIVE  DATE:  June  4,  1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Larry  R.  Lievsay.  BLM  Idaho  State 
Office,  3380  Americana  Terrace,  Boise, 
Idaho  83706,  208-334-1735. 

By  virtue  of  the  authority  vested  in  the 
Secretary  of  the  Interior  by  section  204 
o."  the  Federal  Land  Policy  and 
Management  Act  of  1976.  90  StaL  2751; 
43  U.S.C.  1714,  It  is  ordered  as  follows: 

In  FR  Doc.  85-3050  published  on  page 
5262  in  the  issue  of  Thursday.  February 
7, 1985.  the  lanj^uage  contained  in  the 
summary  and  paragraph  1.  actually 
segregated  the  land  beyond  the  intended 
purpose  of  the  withdrawal.  The  fifth  line 
of  the  summary  which  reads  "will  close 
to  surface  entry  and  mining",  is 
corrected  to  read  "withdrawn  from  the 
mining  laws  ";  and  the  fifth  line  of 
paragraph  1  which  reads  "withdrawn 
from  settlement,  sale,  location,  or  entry, 
under  all  the  general  land  laws, 
including  the  mining  laws,"  is  corrected 
to  read  "withdrawn  from  the  mining 
laws,". 

May  2a.  1987 
|.  Steven  Criles, 

Assistant  Secretary  of  the  Interior. 

|FR  Doc  87-12678  Filed  6-3-87:  a>t5  am) 

BILUNG  CODE  431(>-SO-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  81 

Purchase  of  Federai  Crini>e  Insurance 
and  Adjustment  of  Claims;  State 
Listings 

AGENCY:  The  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Final  rule. 

SUMMARY:  This  Final  Rule  amends  the 
list  of  states  whose  residents  are  eligible 
to  purchase  Federal  Crime  Insurance 
Program  policies  against  burglary  and 
robbery  losses  and.  as  of  July  1, 1987, 
removes  from  the  list  the  States  of 
Massachusetts  and  Missouri,  and,  as  of 
October  1, 1987.  the  State  of  Ohio. 
EFFECTIVE  DATE:  Section  81.1(b)(1)  July 
1,  1987  and  81.1(b)(2),  October  1. 1967. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  J.  DeHenzel,  Chief  of  Urban 
Property  Insurance  Operations  Division. 
Office  of  Insurance  Operations,  Federal 
Insurance  Administration,  500  C  Street 
SW,  Room  433,  Washington,  DC  20472, 
telephone  number  (202)  646-3440. 
SUPPLEMENTARY  INFORMATION:  A 
proposed  rule  published  in  the  Federal 
Register  (Vol.  51,  No.  143]  on  July  25, 
1986,  51  FR  26726,  and  amended  by 
notice  in  the  Federal  Register  on  August 
5, 1986,  51  FR  28119,  invited  comments 
for  a  period  of  60  days,  ending  October 
6, 1986.  The  proposed  rule  amended  the 
list  of  States  whose  residents  are 
eligible  to  purchase  Federal  Crime 
Insurance  Policies  against  burglary  and 
robbery  losses  under  the  Federal  Crime 
Insurance  Program  (FCIP)  and  proposed 
to  remove  from  the  the  list  the  States  of 
Arkansas,  Colorado.  Iowa.  Louisiana, 
Maryland,  Massachusetts,  Missouri, 
North  Carolina,  Ohio.  Pennsylvania  and 
Virginia,  effective  January  1. 1987.  All  of 
these  States  (with  the  exception  of 
Colorado)  applied  for  one-time  Federal 
payments,  which  were  paid  under  the 
authority  of  Pub.  L.  99-180  (signed 
November  25.  1985)  upon  their 
certification  that  they  would  develop,  on 
an  expeditious  basis,  an  alternative 
mechanism  for  providing  access  to  crime 
insurance  to  all  current  FCIP 
policyholders  in  their  States  who  apply. 

Final  Regulations  were  published  on 
December  15, 1986.  which  removed  from 
the  Federal  Crime  Insurance  Program 
the  States  of  Arkansas.  Iowa,  Colorado. 
Louisiana,  North  Carolina  and  Virginia 
as  of  January  31. 1987.  and  in  which  the 
Federal  Insurance  Administration  stated 
its  intent  to  publish  additional  Final 
Regulations  at  a  later  date  with  regard 
to  the  States  of  Maryland, 


Massachusetts,  Missouri,  Ohio,  and 
Pennsylvania. 

Written  comments  were  received 
following  the  publication  of  the 
December  15, 1986.  Regulations  from  the 
State  Insurance  Departments  for  the 
States  of  Maryland,  Massachusetts, 
Missouri,  Ohio  and  Pennsylvania.  The 
letter  from  the  Insurance  Commissioner 
for  the  State  of  Marj'land  stated  that  the 
State  Legislature  had  not  passed 
legislation  authorizing  him  to  develop  an 
alternative  program  for  providing  crime 
insurance  in  Maryland.  Consequently 
the  State  of  Maryland  will  return  the 
$56,000  one-time  Federal  payment  and 
he  certified  that  there  continued  to  be  a 
critical  need  for  the  continuation  of  the 
Federal  Crime  Insurance  Program  in  the 
State  of  Maryland.  The  Insurance 
Commissioner  for  the  Commonwealth  of 
Pennsylvania  stated  that,  despite 
diligent  efforts,  the  Commonwealth  and 
the  private  insurance  sector  had  been 
unable  to  develop  a  crime  insurance 
program  that  would  address  the  needs 
of  the  residents  of  the  Commonwealth 
and  that  Permsylvania  will  return  the 
$630,000  one-time  payment.  She  certified 
that  there  continued  to  be  a  critical  need 
for  the  continuation  of  the  Federal 
Crime  Insurance  Program  in  the 
Commonwealth  of  Pennsylvania.  The 
Insurance  Departments  for  the  States  of 
Massachusetts  and  Missouri,  both  with 
substantial  numbers  of  FCIP  polcies. 
indicated  a  need  for  additional  time 
until  July  1, 1987,  to  complete 
expeditious  action.  A  letter  from  the 
Insurance  Commissioner  for  the  State  of 
Ohio  indicated  that  even  with 
expeditious  action,  there  will  be  a  need 
for  additional  time  until  the  end  of 
September.  1987. 

This  action  is  being  taken  under  the 
authority  of  12  USC  1749bbb-10a,  on  the 
basis  of  the  Administrator's  continuing 
review  of  the  crime  insurance 
availability  situation  in  the  various 
States.  Before  taking  this  final  action,  al! 
comments  have  been  considered.  In 
view  of  the  certifications  received  from 
the  Insurance  Commissioners  for  the 
State  of  Maryland  and  the 
Commonwealth  of  Pennsylvania  and 
their  commitments  to  return  the  one- 
time Federal  payments,  the 
Administrator  has  determined  that  there 
continues  to  be  a  need  for  the  Federal 
Crime  Insurance  Program  to  be 
available  in  Marj'land  and 
Pennsylvania. 

The  Administrator  has  determined 
that,  on  the  basis  of  the  expeditious 
action  being  taken  in  the  States  of 
Massachusetts  and  Missouri,  to  develop 
on  the  State  level  crime  insurance 
mechanisms  to  resolve  any  crime 
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insurance  unavailability  problems,  the 
Federal  Crime  Insurance  Program  will 
not  be  available  in  those  States, 
effective  [uly  1,  1987,  and  on  the  basis  of 
expeditious  action  being  taken  in  the 
State  of  Ohio  to  develop  a  mechanism 
on  the  State  level  to  resolve  any  crime 
insurance  unavailability  problem  in 
Ohio,  the  Federal  Crime  Insurance 
Program  will  not  be  available  in  Ohio, 
effective  October  1, 1987. 

An  Environmental  Assessment  has 
been  prepared  and  it  has  been 
determined  that  there  is  no  significant 
impact  on  the  environment  caused  by 
the  implementation  of  the  rule  and  no 
environmental  impact  statement  has 
been  prepared. 

It  has  also  been  determined  that 
because  of  the  very  small  number  of 
policies  in  affected  States,  this  rule  will 
not  have  a  significant  impact  upon  a 
substantial  number  of  small  entities. 
Furthermore,  there  are  no  information 
collection  requirements  involved  which 
require  review  under  section  3504(b)  of 
♦he  Paperwork  Reduction  Act  of  1978. 

Usts  of  Subjects  in  44  CFR  Part  81 
Claims.  Crime  insurance. 

PART  81— I  AMENDED! 

1.  The  authority  citation  for  Part  81 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1749bbb  et  »eq.; 
Reorganization  Plan  No.  3  of  1978;  E.0. 12127. 

2.  Section  81.1(b)  is  revised  to  read  as 

follows: 

§  81  1     I  Amended  J 

(b)(1)  On  the  basic  of  the  information 
available,  the  Federal  Insurance 
Administrator  has  determined  that  the 
District  of  Columbia,  the  Commonwealth  of 
Puerto  Rico,  the  Virgin  Islands  and  the  States 
set  forth  in  this  paragrxph  have  an 
unresolved  critical  crime  insurance  market 
unavailability  problem  which  requires  the 
operation  of  the  Federal  Crime  Insurance 
Program  therein,  as  of  luly  1, 1987. 
Accordingly,  the  Program  is  in  operation  in 
the  following  jurisdictions,  as  of  July  1, 1987: 

Alabama  New  jersey 

California  Oliio 

Conneulicul  New  Yorli 

Delaware  Pennsylvania 

Klorida  Rhode  Island 

CeorRia  Tennessee 

Illinois  District  of  Columbia 

Kansas  Puerto  Rico 

Maryland  Virgin  Islands 

(2)  On  the  basis  of  the  information 
available,  the  Federal  Insurance 
Administrator  h,i8  determined  that  the 
District  of  Columbia,  the 
ComnuMiwcalth  of  Puerto  Rico,  the 
Virgin  Islands  and  the  States  set  forth  in 
this  paragraph  have  an  unresolved 
critical  crime  insurance  market 


unavailability  problem  which  requires 
the  operation  of  the  Federal  Crime 
Insurance  Program,  therein,  as  of 
Oc  ober  1, 1987.  Accordingly,  the 
Program  is  in  operation  in  the  following 
jurisdictions,  as  of  October  1, 1987. 


Alabama 

New  jersey 

Califumia 

New  York 

Connecticut 

Pennsylvania 

Delaware 

Rhode  Island 

Florida 

Tennessee 

Georgia 

District  of  Columbia 

Illinois 

Puerto  Rico          _ 

Kansas 

Virgin  Islands 

Maryland 

Harold  T.  Duryee. 

Fedcrallnsurance  Administrator.  Federal 

Insurance  Administration. 

(FR  Doc  87-12688  Filed  6-3-87:  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
46  CFR  Part  150 
ICGD  86   1001 
Compatibility  of  Cargoes 

AGENCY;  Cij.ist  Guard,  DOT. 

ACTKMi:  Final  tTile. 

summary;  This  rule  amends  the 
requirements  for  compatible  stowage  of 
bulk  liquid  hazardous  materials  on  tank 
vessels  by  adding  materials  recently 
authorized  by  the  Coast  Guard  for 
carriaxe  and  by  making  minor  technical 
changes.  This  action  updates  the  current 
regulations  and  better  informs  persons 
loading  bulk  liquid  chemical  cargoes  of 
their  compatibility 
EFFECTIVE  DATE:  Iu!y  6.  198:' 
FOR  FURTHER  INFORMATION  CONTACT: 
I)r  Mich.irl  C  i'.irnarnuskis.  Hazardous 
Materials  Branch,  Office  of  Marine 
Safety,  Security  and  Environmental 
Protection.  (202)  26:'-1577. 

SUPPtXMENTARY  INFORMATION:  On 

Do  r:r,her  s.  UUWv  ttir  Coast  Guard 
published  a  notice  of  proposed 
rulemaking  in  the  Federal  Register  (51 
FR  44182).  Interested  persons  were  given 
until  January  7. 1987  for  submission  of 
written  comments.  Two  comments  were 
received  suK«estmK  certain 
nonsultst.intive  editorial  improvements 
and  indicating  typographical  errors  and 
inadvertently  omitted  materials.  The 
final  rule  has  been  amended 
accordingly. 

The  Compatibility  Chart  and  its 
companion  tables  and  appendices  will 
be  updated  periodically  as  the  Coast 
Guard  approves  new  materials  for 
carriage. 


Regulatory  Evaluations 

These  regulations  are  considered  to 
be  non-major  under  Executive  Order 
12291  and  nonsignificant  under  the  DOT 
regulatory  policies  and  procedures  (44 
FR  11034;  February  26. 1979). 

Part  150  neither  authorizes  nor 
prohibits  the  carriage  of  a  particular 
cargo.  Cargos  are  authorized  for 
carriage  under  46  CFR  Parts  30, 151. 153, 
154,  and  154a.  The  regulations  in  Part 
150  identify  those  authorized  cargoes 
which  are  not  compatible  and  prescribe 
minimum  standards  for  keeping 
incompatible  cargoes  separated  while 
being  carried.  Therefore,  the  rules  in  this 
part  have  only  a  minimal  economic 
impact.  These  amendments  add 
materials  authorized  since  August  1985 
and  correct  typographical  errors. 
Because  the  economic  impact  of  this 
final  rule  has  been  found  to  be  so 
minimal,  further  evaluation  is 
unnecessary. 

Regulatory  Flexibility  Act 

Because  the  economic  impact  of  this 
rule  is  expected  to  he  minimal  for  the 
reasons  stated  in  the    Regulatory 
Evaluation"  section  of  this  preamble,  the 
Coast  Guard  certifies  in  accordance 
with  the  Regulatory  Flexibility  Act  (5 
U.S.C.  605(b)).  that  this  rule  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction  Act 

This  rulemaking  contains  no 
information  collection  or  record-keeping 
requirements. 

Environmental  Assessment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  the  regulations 
and  concluded  that  preparation  of  an 
environmental  impact  statement  is  not 
necessary  An  en\.  ironmental 
assessment  with  a  finding  of  no 
significant  impact  has  been  prepared 
and  is  on  file  in  the  rulemaking  docket. 

List  of  Subjects  in  46  CFR  Part  150 

Hazardous  materials  transportation. 
Marine  safety. 

For  the  reasons  set  out  in  the 
preamble,  Title  4ft.  Chapter  I.  Part  150  of 
the  Code  of  Feiierul  Regulations  is 
amended  as  follows: 

PART  150— COMPATIBILITY  OF 
CARGOES 

1.  The  authonty  citation  for  Part  150  is 
revised  to  read  as  follows  and  all  other 
authority  citations  are  removed: 

Authority:  46  U.S  C.  3703:  49  U.S.C.  1804:  49 
CFR  1.46  (b).  (t).  (u):  |  150  105  issued  under  44 
U.S.C.  3507(0.  49  CFR  1.45(8}(2). 
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§150.140     [Amended] 

2.  By  revising  the  telephone  number  in 
§  150.140  to  read  "(202)  267-1577". 

3.  Figure  1 — Compatibility  Chart  is 
amended  by  adding  two  headnotes  to 


read  as  follows  and  by  removing  all 
footnotes. 

Figure  1 — Compatibility  Chart 

(X  Indicates  incompatible  groups] 


[See  Appendix  I  for  Exceptions] 

*         *         *         •         • 

4.  By  revising  Table  I.  Table  II,  and 
Appendix  I  to  read  as  follows: 


Table  I  -  Alphabetical  List  of  Cargoes 

[Entries  in  boktface  are  new  additions  or  ctianges] 


CrierTMcal  name 

Group 
No. 

CHRIS 
code 

Related  CMRiS 
codes 

AcetaWehyde 

Acetic  acid 

Acetic  antiydride 

19 

»4 

11 

MB 

'•'0 

37 

18 

34 

'19 

AAD 
AAC 
ACA 
ACT 
ACY 
ATN 
ACP 

ARI 

Acetone 

Acetone  cyanotiydrin „.. 

Acetonitnle „ 

Acetoptienone 

Acetyl  tntHJtyl  citrate „ 

Acrolein „ 

Acrylamide  solution „ 

10     AAM 

»4     ACR 

»15     Arw 

Acrylic  acid 

Acrylomtnle 

Adiponitrile 

37 

20 

32 

'•'0 

34 

'15 

15 

'43 

8 

8 

7 

43 

8 

6 

'43 

6 

'0 

6 

43 

43 

43 

5 

43 

34 

20 
30 
18 
34 
9 

^ 

33 

33 
33 
20 
32 
32 
••'0 
32 
21 
36 
30 
30 
31 
30 
34 

ADN 

AAP 

ABS 

ALA 
ALC 
ASX 
AEX 
AEE 
AEP 
AHL 
APR 
AMA 
ABX 
AMH 
ANR 
UAS 
ANU 

ASS 
ATV 

AMK 

ANL 
AHO 

ASP 
ARF 
ASR 

BNZ 

BHB 

BSC 

BTX 

BAL 

BCL 

BDI 

BBM 

BMX 

BTN 

Alcohols  (mixed) 

Alky!  acrylate- Vinyl  pyridine  copolymer  in  Toluene 

Alkyl  txjnzene  sulfonic  acid ™....™™.„ 

Alkyl  phtrialates „ „ 

. 

Ally!  alcotx)! _ 

Allyl  chloride „ 

Aluminum  sulfate  solution  .„ 

2-(2- Ammoethoxylethanol „.„....._„..._ 

ALM 

Aminoethyleihanoiamine „ 

N-Aminoethylpiperazine 

2-Amino-2-hydroxymethyl- 1 .3-propanedlol  solution 

2-Amino-2  methyl- l.proparK)! „ 

Amnnonia.  anhydrous , 

^ 

Ammonium  bisulfite  solution \ 

Ammonium  hydro»ide  (?8  pet  or  less  Ammonia) 

ASU 

Ammonium  nitrate  solution  _„....„.. „..„...........„„ 

Ammonium  nitrate.  Urea  solution  (contair>ing  Ammonia) 

AMN 

Ammonium  nitrate.  Urea  solution  (not  containing  Ammonia) 

Ammonium  polyphosphiate  solution _ 

Ammonium  sulfate  solution _ __ . ^.„ 

Ammonium  sulfide  solution „ _    „^„ 

Ammonium  ttiiosulf  ate  solution „ 

Amyl  acetate                       . 

Amyl  alcotwl 

Amylene . 

Amyl  methyl  ketone „™.„ „..„„. .__. .. . 

AMS 
ASF 

lAT/AML/AAS/ 

AYA/AEC 
lAA/AAN 

Amyl  tallate „ _ „      

- 

Aniline „ 

Anthracene  oil  (Coal  tar  (ractlor) 

Asphalt                       

Asphalt  blending  stocks,  rooters  (lux „ _ 

Asphalt  blending  stocks,  straight  run  residue „ 

Behenyl  alcotKJl „ „ 

Benzene „ „ 

Benzene.  Hydrocarbon  mixtures  (10  pet  Benzene  or  more) 

Benzerwsultonyt  chloride „ „.^.„ _. .  .   . 

Benzene.  Toluene,  Xylene  mixtures ._ 

Benzyl  alcohol . 

Benzyl  chloride „ ._ 

Butadiene . 

Butadiene.  Buter>e  mixtures  (cont.  Acetylenes) „... 

Butane _ 

Butene „ „ 

Butyl  acetate 

IBT/BUT 

IBL 

IBA/BCN/BTA/ 

BYA 

211)36 
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J  AmE  I  -  Alphabetical  List  of  CARGoes— Continued 

(Entries  m  boMfac*  are  new  addrtions  or  changesl 


Chemical  name 


Butyl  acrylate. 
Butyl  alcohol .. 


Butylamlne . 


Butyl  berueiM — 

Butyl  tx.-(!zyi  phtlMlaie. 

Butylene 

Butylene  glycol 

Butylene  oxide 

Butyl  ett>er 

Butyl  lormato 

iso-Butyl  isobutyrat*. 

Butyl  heptyl  ketone 

Butyl  methacrylate . 


Butyl  methacrylate.  Decyl  methacrylate.  Cetyi  Eicosyl  methacrylate  mixture . 

Butyraldehyde - — — 

Butync  acid ~....~ - -.~- "— • 

gamma- Butyrolactone „...._ 

Calcium  bromide  solution ^.._..„..._...- —~ 

Calcium  bromM*.  Ztne  brorriidp  solution — ~ — 

Calcium  chloride  solutior  „ 

Calcium  naphthenate  ki  Mirx-f  ii  oil  „....„... 

Calcium  suito^ttii'.  i  9"  '•'•"     it'*    iie,  Hydrocartxjn  solvent  mixtufB ............... 

Camphor  oil - •" 

Caproiactam  solution.^ 

CartKilic  oti 


Group 
Mo. 


Carbon  black  bsM 

Cartxjn  disullide _............_™..~........... — ..- 

Cart)on  tetrachlonde _.........„.....„..„„...- -.. 

Cashew  nut  shell  oti  (untreated) ~ ~ 

Caustic  potash  solution „ _ — — ~ — 

Caustic  soda  solution _ 

Cetyl-Eicosyt  methaorytete 

Chlorine   _ _.,........». .~.- 

Chloroacetic  acid  solution — .~ — - 

Chlorobenzerw .™™... «... ........ _. 

Chlorodilluorometftana _ - -.. 

Chloroform 

ChlofOhydnns 

4-Chloro-2  methy(prieno«y»celic  acKl,  Otm«thy4»m«n«  tAit  aohition 

Chioronitrot>.Ti/«  .,■   see  o-N«rochlorob«nzef>e 

Chloropropionic  acid _ 

ChkMMuHonic  acid — ~~- — 

Ctilo«Dtoiuer>e _ - 

Choline  chlorMle  solutions.-.— - ■ 

Coal  tar  oil  _.— __.__.................-....— -..~ ■ 

Coal  tar  pitch - 

i_,0(n  syrup «.__ —„...........- »«.».. 

Creosote ™ 

Cresylate  spent  caustic — 

Cresylic  acid -...-..—..„- ™.. — 

Crotonaldehyde ________ „____.„_.____......... _„......„.. 

Cumene   „ „__.._». — ___.„...__....„...-......... 

Cycloaliphatic  resins ~ — 

Cyclohexane _ 

Cyclohexane  oxidation  pKXlucl  acid  water  — 

Cyclohexanol 

Cyclohexanone 


Cyclohexanone,  CycMieicanal  mixtures 

Cyclohexylamine __.. 

Cyclopentadione  polyrnera - 

CyclopentadHna.  Styrena.  Benzene  mixtures. 

Cymene  — „__._.. 

DecaWehytle — — 

Decane - 


Decene 

Decyl  acrylate. 


CHRIS 


14 
•20 


32 

34 
30 

»20 
16 
41 
34 
34 
IB 
14 
14 
19 
4 

"0 
43 
43 
43 
34 
33 
IB 
22 
21 
33 
38 
36 
4 
'5 
»5 
14 
'0 
4 
36 
36 
36 
17 
9 

4 
'0 
36 
20 
33 
33 
43 

•21 

21 

S 

21 

•19 
32 
31 
31 
4 
20 
16 

•18 
7 
30 
30 
32 
19 
31 
30 
14 


BAR 


BTV 

BBE 

BPH 


BTO 
BTE 
BFN 
BIB 

BMH 
DER 
BAE 
BRA 
BLA 

CZB 

CNM 

CPO 
CLS 

ceo 

C88 

CBT 

OCN 

CPS 

CSS 

CEM 

CLX 

CHM 

CRB 

MCF 

CRF 

CHD 

COM 

CPM 

CSA 

CHI 

OCT 
CTP 

CSV 
CCT 
CRS 
CSC 
CRY 
CTA 
CUM 

CHX 

CHN 
CCH 
CYX 
CHA 

cse 

CMP 

DOC 
OCE 
DAT 


Raloied  CHRIS 


BAI/BTC 
lAL/BAN/BAS/ 

BAT 
lAM/BAM/BTL/ 

BUA 


BTN/IBL 


BFI 


BMI/BMW  BMN 

BAD/BTR/BFA 
IBR 


CLC 


CHL'MCA 


C^40/CNP 
CLA/CLP 


CTM/CTO/CRN 


CCW/CWD 
CRL/CRO/CSO 


tOA/OAL 


lAI/DAR 


Federal  Register  /  Vol.  52.  No.  107  /  Thursday,  June  4,  1987  /  Rules  and  Regulations 21039 

Table  I  -  Alphabetical  List  of  Cargoes— Continued 

[Entries  in  bokjfac*  are  new  additions  ex  ct^anges] 


Chemical  name 


Decyl  alcohol 

Decyl  benzene „ , 

Dextrose  solution 

Diacetone  alcohol 

DiamrTK>nium  salt  of  Zinc  EDTA  solution 

Dibutylamine  _ , 

Dibutyl  phthalate , 

Dichlorobenzerve  _ „ , 

Dichkxodifiuorometharie 

1 . 1  Dichloroethane _ , 

2.2  Dichloroethyl  ether , 

2,2 -Dichloroisopropyl  ether , 

Dichloromethane  (Methylene  chloride) , 

2,4-Dichlorophenol 

?  4  Dichiorophenoxyacefic  acid,  Diethanolamine  salt  solution , 

2.4-Dichlorophenoxy»cetic  acid,  DImethylamlne  salt  solution , 

2,4-Olchlorophenoxyacetic  acid,  Trilsopropar>olamlne  salt  solution. 
DiCucxopropane  


1 ,3-Dichloroproper>e 

Dichioropropene,  Dichloropropane  mixtures 

2,2  Dichloroproptonic  acKJ 

Dicyclopeniadiene 

Diethanoiamirte 

Diethanolamine  salt  o(  2,4-Dichlorophenoxy  acetic  acid  solution:, 

Diethytamir>e   

Diethylaminoethanol „ 

Dtethytbenzeoe   

Diethyiene  glycol 

Diethyiene  glycol  monotxrtyl  ether „ 

Diethyiene  glycol  monobutyi  ether  acetate 

Dtethytene  glycol  monoelhyl  ether „_ 

Diethyiene  glycol  mettiyl  ether 

Diethyierve  glycol  morwphenyl  ether „ 

Diethylenetnamine „„.„„_„._ 

Diethytetharxjlamine  _..................... 

Di-<2-«thylhexyl)phosphoric  acid „ 

Di-(ethy'he)tyi)phtnalate „.........„..„ 

Diethyl  phthalate „ 

Diethyl  suitaie    

Digiycictyl  ether  of  Bisphenol  A _ 

Diheptyl  phthalate 

Di-n  r>exyl  adi^  ate 

Diisobutylamine , 

Diisobutyi  cartiinol 

Diisobutyiene 

Diisobutyi  Ketone        ™..............„ 

Diisobutyi  phthalate . 

DiisoOecyl  phthalate , 

Diisononyl  adipate „ 

Diisononyi  phthalate _...„„ 

Diisoocryi  phthalate „ 

Diisopropanolamine 

Diisopropylamine „ 

Diisopropyl  t>enzene „ 

Diisoprocyi  naphttialene „ 

N.N-Dimethyl  acetamide 

Dinr)et^iyl  adipate 

Dimettiylamine  


Dimethylamine  solution 


DImethylamlne  salt  of  4-Chloro-2-methytphenoxyacetlc  acid  solution . 

Dimethylamioe  sai!  of  2,4  DichlorophenoxyacetiC  acid  solution 

Dimethyicyclicsiloxane  hydrotyzate 

N,N  Dimethytcyclohexylamine 

Dimethyiethanoiamine 

Dimethyllormamide - -...„ 

Dimethyl  turan „ 


Group 
Mo. 


'20 
32 
43 

»20 
43 
7 
34 
36 
36 
36 
41 
36 
36 
21 
43 

l.JQ 

'43 

36 

15 
15 

4 
30 

8 
43 

7 

8 
32 
40 
40 
34 
40 
40 
40 
•7 

8 

1 
34 
34 
34 
41 
34 
34 

7 
20 
30 
18 
34 
34 
34 
34 
34 

8 

7 
32 
32 
10 
34 

7 


9 

34 

7 

8 

10 

41 


CHRIS 
code 


DAX 

dbz 

DTS 
DAA 
DSZ 
DBA 
DPA 

DCF 

DCH 

DEE 

DCI 

DCM 

DCP 

DDE 

DAD 

DTI 

DPX 

DPS 
DMX 
DCN 
DPT 
DEA 
DDE 
DEN 

DEB 
DEG 
DME 
OEM 
DGE 
DGM 

DET 
DAE 
DEP 

DPH 

DSU 
BDE 
DHP 

DBU 

DBC 

DBL 

DIK 

DIT 

DID 

DIN 

DIG 

DIP 

DIA 

DIX 

Dli 

DAC 

DMA 


COM 

DAD 

DXN 
DMB 
DME 


Related  CHRIS 
codes 


ISA/DAN 


DBM/DBO/DBP 


DDA.DSX 

DPB/DPP/ 
DPC/DPL 
DPF/DPU 


DAE 


DiO/DOP 
BPA 


DMC/DMG/ 
DMY 

DMC/DMG/ 
DMY 

DDA.DSX 


UM  I 


21040 
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Table  I  -  Alphabetical  List  of  Cargoes— Continued 

lEntnes  in  botdfac*  are  nem  additwn*  or  change*] 


Chemical  nam* 


[Dimethyl  glutaniie 

Dimethyl  hydrogen  phosphite - 

2.2-Dimethyloctar»oic  auyd ~ 

Dimethyl  phthalatb  - 

Dimethyl  polysiloxane -." 

2,2-Dimethylpropane-1,3-dk)l_. 

Dimethyl  succinate - -..." 

Dinonyl  phthalate  ...._„_._._^...~....- 

Olnltrotoluene  ~ ~ 

Dioctyl  phthalate - 

1.4-Dioxane — - — 

Dtpentene - ■ 

Oiphenyl - 

Diphenyl,  Dipheny*  oxide __ ~ 

DIphenyl  ether 

Diphenylmeltiane  ditsocyanate.. 

DIphenylol  propane-EplcMorohydrin  resins 

Diphenyl  oxide.  Dphenyl  phenyl  ether  mixture . 

Dt-n-Propytaniine 

Dipropylene  glycol 

Dipropylene  glycol  dtt)enzoate „ 

Distillates,  flashed  teed  stocks 

Distillates,  straight  run - — 

Diundecyl  phthalate ....__ - - 

Dodecane - 

Dodecanol — 

Dodecene — - 


Group 
No. 


Dodecylamine,  Tetradecylarnine  mixture 

Dodecyl  alcohol 

Dodecylbenzene 

Dodecyl  diphenyl  oxide  disulfonate  solution... 

Dodecyl  methacryiate..._ 

Dodecyl-Pentadecyl  methacrylate 

Dodecyl  phenol 

Epichlorohydnn 

Epoxy  resin 

Ethane — _ 

Ethanolamine 

2-ethoxyethyl  acetate 

Ethoxylated  alcohols,  C1 1 -CI  5 


Ethoxy  triglycol 

Ethyl  acetate 

Ethyl  acetoacetate 

Ethyl  acrylate 

Ethyl  alcohol 

Ethylamine .. 

Ethylamine  solution _ 

Ethyl  Ijenzene _ 

Ethyl  butanol - ~ 

N-Ethyl-n-butylamine 

Ethyl  butyrate 

Ethyl  chloride — 

N-Ethyl  cyclohexytamine — 

Ethylene — — - 

Ethylene  chlof ohydnn — 

Ethylene  cyanohydrin  ___..._ 

Ethyl  enediamine 

Ethylene  dibronrude — 

rthylf'ne  dicMonde  

E  thyl-2-ethoxypropionate ._ « 

f  Uiylcne  glycol  — 

Ethylene  ghycol  diacetate 

Ethylene  glycol  monoOutyl  eOier 

Ethylene  glycol  monobutyl  ether  acetate... 

Ethylene  glycol  morxjethyl  ether 

Ethylene  glycol  ethyl  ether  acetate 

Ethylene  glycol  monoisopropyl  ettier 


CHRIS 
coda 


34 
•34 
4 
34 
34 
20 
34 
34 
42 
34. 
41 
30 
32 
33 
41 
12 
'0 
41 
7 
40 
34 
33 
33 
34 
31 
20 
30 
'7 
20 
32 
43. 
14 
14 
21 
17 
18 
31 
8 
34 
20 


40 
34 
34 
14 
•20 
•7 

7 
32 
20 

7 
34 
36 

7 
30 
20 
20 
•7 
36 
•36 
34 
•20 
34 
40 
34 
40 
34 
40 


Related  0<RIS 
codes 


DPI 
DMO 
DTL 
DMP 


DNM 
DOP  , 
OCX  I 
DPN  I 
DIL   I 
DOG 
DPE 
0PM 
DPR 
DOB 
DNA 
OPG 

DFF 
DSR 
OUP 

DDN 
DOZ 
DTA 
DON 
DOB 
DOS 
DOM 
OOP 
DOL 
EPC 

ETH 
MEA 
EEA 


ETG 
ETA 
EAA 
EAC 
EAL 
EAM 
EAN 
ETB 
EBT 
EBA 
EBR 
ECL 
ECC 
ETL 
ECH 
ETC 
EDA 
ED8 
EDC 

EGL 
EQY 
EGM 
EMA 
EGE 
EGA 


DTT.DNL/DNU 


DTH 


LAL 
DDC/DOD 


EOO/ENP/ 
EOP/EOT/ 
ETD 


EMX 


Table  I  -  Alphabetical  List  of  Cargoes — Continued 

[Entnes  in  boktface  are  new  additions  or  char^ges] 


Ctiemtcal  name 


Etttylene  glycol  monomethyl  ether 

Ethylene  glycol  phenyl  ether 

Ethylene  oxide 

Ethylene  oxide,  Propylene  oxtde  mixture. 
Ethylene- Vinyl  acetate  copolymer  emulsion. 

Ethyl  ether 

Ethyihexaldehyde „ 

2-Ethylhexanol _._ 

2-Ethylhexar>oic  acid ._._.„_ 

2Ethylhexyi  acrylate _._ _ 

2  Ethyl  heirylamine       „.„ 

Ethyl  hexyl  phthalate _ 

Ethyl  hexyl  tallate  

Ethylidene  nortiornene 

Ethyl  mettiacrylate 

2-Ethyi  6  methyi-N-(1'-methyl-2-methoxyethyl)aniline. 

o-Ethyl  phenol „ 

Lthyt  propionate „ 

2-Ethyl-3-propylacrolein . 

Ethyl  toluene „— 

Fatty  acid  amides 

Fatty  alcot>ol8  _ 

Formaldehyde,  Methanol  mixtures , 

Formaldehyde  solution 

Formamide    

Formic  acid  „., 

Fumaric  adduct  o(  Rosin,  water  dispersion 

Furfural 

Furluryl  alcohol 

Gas  oil.  cracked 

Gasoline  blending  stock,  alkylates 

Gasoline  blending  stock,  reformates 

Gasolines 

Automotive  (no!  over  4  23  grams  lead  per  gal.). 

Aviation  (not  over  4.86  grams  lead  per  gal) 

Casinghead  (natural) „ 

Polymer „ 

Straight  run __. ...._ 

Glutaraldehyde  solution _ _ 

Glycenne _ „ „ 

Glyceryl  tnacetate .; 

Glyddyl  ester  of  Versatic  acid _ 

Glycol  diacetate 

Glycols,  Resins,  and  Solvents  mixture 

Glyoxal  solutions 

Heptane . 

n-Heptanoic  acid 

Heptanol. 
1-Heptene 

Heptyl  acetate 

HerbiCKJe  (C15-H22  N02-CI) 

Hexamethyienediamine  solution.. 

Hexamethylenetetramine 

Hexan^thytenimine 

Hexane „ 

Hexanol _...„_._.... 

Hexene ,, 

Hevyl  acetate 

Hexylene  glycol . 

Hydrochlonc  acid  

Hydrochiooc  acid,  sporrt 

Hydrofluoric  acid   „„.... 

Hydrofiuorosilicic  acid 

Hydrogen  peroxide  solutions. 
2-Hydroxyethyl  acryiats 


Ir'dustriai  waste  (containmg  DifT»ethyldisulfide,  Methyl  mercaptan,  and  Methomy)).. 

Isophorone  

Isophorone  diamine    „...™......_ ™__™~™._™._...— .. 

laophorone  dliaocyartate . >».-.-_ 


Group 


CHRIS 

code 


40 

40 

'0 

16 

43 

41 

19 

20 
4 

14 
7 

34 

34 
•30 

14 
9 

21  J 

34 
'19 

32 

33 

20 
•19 
•19 

10 

'4 

43 
19 
•20 
33 
33 
33 

33 
33 
33 
33 
33 
19 
•20 
34 
34 
34 
33 
19 
31 

4 
20 
30 
34 
33 

7 

7 

7 
•31 
20 
30 
34 
20 

1 

1 

1 

1 

'0 

1.10 

32 

'18 

7 
12 


EME 

EOX 
EPM 

EET 
EHA 
EHX 

EAI 

EHM 

EHE 

EHT 

E^46 

ETM 

EEM 

EPL 

EPR 

EPA 

ETE 

FAT 

MTM 
FMS 

FAM 

FMA 

FAR 

FFA 

FAL 

GOC 

GAK 

GRF 

GAT 
GAV 
GCS 
GPL 
GSR 
GTA 
GCR 


GOS 

HPT 
HEP 
HTX 
HPX 
HPE 

HMT 

HMl 

HXA 

HXN 

HEX 

HAE 

HXG 

HCL 

HCS 

HFA 

HFS 

HAI 
INW 

IPH 

IW 

IPO 


Related  CHRIS 
codes 


HTN 
HTE 


HMO 


IHA 
HXE 


HPN/HPS/HPO 


UM  I 


:  10-12 
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Table  I  -  Alphabetical  List  of  Cargoes— Continued 

lEntnes  m  boMfaca  are  new  addrtions  of  change*! 


Chetnical  nain* 


isoprene 

lsopropytMnz«n« . 
Jet  fuels; 


JP-1. 
JP-3. 
JP-4. 


JP-5 

Kaolin  clay  slurry. 
Kerosene 


Ketone  resKJue 

Kraft  black  liquor . •• 

Lactonitrile  solutkm _ „ 

Latex,  liquid  synthetic „ 

Lignin  liquor _ 

Magnesium  chloride  solution 

Magnesium  nonyl  phenol  sulfide _ 

Magnesium  sulfonate 

Maleic  anhydride - 

Maletc  anhydride  copolymer 

Mercaptot>enzothia2oi.  sodium  salt  solution.. 

Mesityl  oxiOe      

Methacrylic  acid 

Methacrylonitnle 

Methane 


Group 
No. 


Methoxy  triglycol . 
Methyl  acetate 


Methyl  acetoacetate 

Methyl  acetyler>e,  Propadierw  mixture . 

Methyl  acrylate 

Methyl  alcohol 

Methylamine „...._ 

Methylamine  solutions 

Methyl  amyl  acetate ™......... 

Methyl  amyl  alcofx>l 

Methyl  amyl  ketone 

Methyl  bromide „... 

Methyl  butyl  ketOfM 

M.ihyi  !.Tt  butyl  ett>er.. „™ 

3  Methyl  butyraldetiyde 

Methyl  butyrate  

Methyl  chloride  

Methyl  diethanolamine 


4  4-Methylene  dianiline  (43  pet.  or  less),  Polymethylene  polyphenylamine,  o-Dichk>rot)en2ene  mixtures. 

2  Methyl-6-ethyl  aniline „ 

Mettiyl  ethyl  ketone — 

2  Methyl- 5-ethyl  pyridine — 

Methyl  formal — ~ — ~ - 

Methyl  formate — 

Methyl  heptyl  ketone 

2  Methyl-2  hydroxy-3-butyne 

Methyl  isoamyl  ketone . - — ~ — • - 

Methyl  tsotxjtyl  cartotnol _ ~ „.......„_ - „...„.____ 

Methyl  isotxjtyl  ketone _ "- -~~ 

Methyl  metfiacrylate ~ - ~~ 

Methyl  naphthalene _.. .™........ ..™ « _...„...« -,.. — -.«...«..» -. 

M-itiytolureas  „.......^..... _„_....„ „.™..™...... -.-. — .„....--- 

2  Methyl- 1-pentene .«„...„...........». ......™ — ....... ~....~_. 

M.'fiyl  pyridine »..«.„..„...„._.,.._»».«.» „...„... — _.....„„.„..»........ — . — ....„._„.-.... 

^J  M,'thyl-2  pyrrolidone ~ ~- — _....„.»— 

Methyl  salicylate •— •" 

alpha  Mothyi  styrer>e « ~ ~ — 

Mineral  sptnts ~ — 

Molasses - - ~ 

Monochlorodifluoromethane - _......„» ~. ■ 

Morpfioline . 


Motor  fuel  antiknock  compounds  conlaimr^g  lead  alkyls . 
Naphtha: 

Coal  tar „ „ 

Crackir>g  fraction _ 


CHRIS 
coda 


30 
32 

33 
33 
33 
33 
43 
33 
18 
5 
37 
43 
43 
i.«o 
33 
34 
11 
33 
S 
'18 
4 
15 
31 
40 
34 
34 
30 
14 
«20 
7 
7 
34 
20 
18 
36 
IS 
»41 
19 
3* 
36 
• 
9 
9 
•18 
9 
41 
34 
18 
20 
18 
20 
«18 
14 
32 
19 
30 
9 
9 
34 
30 
33 
20 
36 
'7 


33 
•33 


IPR 
CUM 

JPO 
JPT 
JPF 
JPV 

KRS 


LM 

LLS 


USE 

MLA 

SMB 

MSO 
MAO 
MET 
MTH 
MTG 
MTT 

MAP 
MAM 
MAL 
MTA 
MSZ 
MAC 
MAA 
MAK 
MTB 

URIC 

MBF 

MBU 
MTC 
MDE 
MOB 
MEN 
MEK 
MEP 
MTF 
MFM 
MHK 
MHB 

MIC 
MIK 


F)«tai«d  OtniS 
codes 


MAK 


MNA 
MUS 


MPY 
MES 

MSR 

MNS 

MCF 
MPL 
MFA 


MPE/MPF/MPn 


Table  I  -  Alphabetical  List  of  Cargoes— Continued 

[Entries  in  txiMfaca  are  new  aOdrtons  or  ctiangesl 


Ctiemical  name 


Group 
I*). 


Petroleum _ 

Solvent 

Stoddard  solvent 

Varnish  Makers'  and  Pamters' 

Naphthalene _— . 

Napttthenic  acid „ 

Neodecanolc  acid  

Nitrating  acid  (mixture  of  Sulfuric  acid  and  Nitric  acid). 

Nit'K  a  id  ( '0  pet  ex  less) 

Nitric  acid  (greater  than  70  pet.) 

Nitrobenzene . 

o-Niirochiorobenzene  .„ 

Nitroethane 

0-Nitrophenol 

Nitropropar»e ~ 

Nitropropane,  Nitroethane  miKture.. 

Nitrololuene 

Nonane _ - 

Nor>er>e 

Nonyl  alcohol - 

Nonyl  phenol _ 

Nonyl  phenol  (ethoxylated)  ....„ , 

Nonyl  phenol  sulfide  solution  _ 

1  -Octadecene 

Octadecenoamtde 

Octane 

Octer>e 


Octyl  alcolKtl  (Octanol) „ 

Octyl  aldehyde _ 

Octyl  epoxytallate _ 

Octyl  nitrate _ _ 

Octyl  phenol 

Oils: 

Clanfied 

Coal — 

Crude 

Diesel 

Residual _ .~ 

Road _ 

Transformer 

Edible  oils,  including: 

Babassu 

Castor _ 

Coconut _ 

(Coconut,  methyl  ester..., 

Corn 

Cotton  seed 

Conon  seed,  fatty  actd  „ 

Fish 

Lard 

Olive 

Palm 

Peanut 

Rapeseed 

Rice  bran 

Satflower 

Soya  bean 

Soytjean  (epoxld«ed) ... 

Sunflower  seed  

Tucum _.. 

Vegetable 

Fuel  oils: 

No.  1 

No.  1-0 

No.  2 

No  2-0 

No.  4 

No.  5 


No.  6. 


33 

33 

33 

33 

32 

4 

4 

0 

3 

'0 

42 

42 

42 

i-'O 
42 
42 
42 
31 
30 

«20 
21 
40 
33 
30 
10 
31 
30 

•20 
19 
34 

'34 
21 

33 
33 
33 
33 
33 
33 
33 

34 
34 

'34 
34 
34 
34 
34 

»34 
34 
34 

'34 
34 
34 
34 
34 
34 
40 
34 
34 
34 


CHRIS 
code 


Related  CHRIS 
codes 


PTN 

NSV 

NSS 

NVM 

NTM 

NT1 

NEA 

NIA 

NCO 

NAC 
NTB 

CNO      CNP 
NTE 

NTP        NiD  NDM 
NPM       NPS  NC>c 
Nt^M    . 
NIT 
NAN 
NON 


NIE/NTT/NTR 
NNE 


klkiO 


OAN 
OTX 
OCX 

OET 
ONE 


OCF 

OM. 
OOS 

ORO 
OTF 


OCA 
OCC 


OCS 

OFS 
OLO 
OOL 
OPM 

OPN 


OSF 
OS6 


OTC 
OVG 


33  DON 
33  '  ODD 

33  OTiW 

33  OTD 

33  OFR 

33  OFV 

33  OSX 


NPS 


KX5 

OTE 
lOA/OTA 


EVO 


UM  I 


:io-Ji 
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Table  I  -  Alphabetical  List  of  Cargoes— Continued 

[Entne*  m  boWf»c«  ate  r>ew  oddmonc  or  changes] 


ChefTMcal  name 


Miscellaneous  oils,  including: 

Absorption 

Aliphatic . 


Aromatic  (5  pet.  or  less  Benzene).., 

Coal  tar 

Heartcut  distillate 

Linseed 

Lutxicating 

Mineral 

Mineral  seal ».„»..._ _ 

Motor _. 

Neatsfool 

Olticica 

Penetrating 

Pine „ 

Range _ 

Resin , 


Resinous  petroleom . 
Rosin 


Seal. 


Soapstock „. 

Sperm 

Spindle 

Spray 

Tall 

Tall,  fatty  acid 

Tanr>er"t 

Tung 

Turt)ir>e 

White  (mineral) . 

Oleic  acid „.. 

Oleum 


Oxyalkylated  alkyl  phenol  formaldehyde 

Paraldehyde ^... 

P°ntachloroethane ...... »«.._.. .-.. ~..~... 

Pentadecanol 

1 .3-Pentadiene 

Pentaethylenetiexamine,  Telraethytenepentamine  mixture . 

Pentane 

Pentene „.........™.. 

Pentene.  Miscellaneous  hydrocartwn  rruxture .......... 

3  Pentenenrtnle 

Pentyl  aldehyde . ...... 

Perchloroethytene 

Petrolatum „ .... ... 

Phenol «. „.....„ 

1  -Phenyl- 1  -xyly  I  ethane.  ..„ _ 

Phosphoric  acid „.. 

Phosphorus _...........................» -.. 

Phthalic  anhydride _ _ 

Pinene 

Pine  oil 

Polyalkenyl  succiruc  anhydnde  amirw 

Polylxitadiene,  hydroxyl  terminated 

FolytHJtene 


Group 
No. 


CHRIS 
code 


Folydimethylsiloxane 

Polyethylene  glycols 

Polyethylene  polyamines „ 

Polymethylene  polyphenyl  isocyanate 

Polymethylsiloxane 

Polypropylene « 

Polypropylene  glycol f. 

Polypropylene  glycol  methyl  e  ^er , 

Polyvinyltjenzyltrimethyl  ammonium  chlonde  solution. 
Potassium  hydronlde  solution „ „ 

Propar  f  „....., 

Propanolamine „ „ _„ , 

Propionaldehyde _ _ 

Propionic  acid 


33 
33 
33 
33 
33 
33 
33 
33 
33 
33 
33 
34 
33 
33 
33 
33 
33 
33 
34 
34 
33 
33 
33 
34 

'34 
33 
34 
33 
33 
4 

I'O 
33 
19 
38 
20 
30 
7 
31 
30 

•30 
37 
19 
36 
33 
21 
32 
1 
'0 
11 
30 
33 
33 
20 
30 
34 
40 
»7 
12 
34 
30 
40 
40 
43 
»» 
31 

e 

19 

4 


OAS 


OCT 

OLS 

OLB 

OMN 

QMS 

GMT 

CNF 

OPT 
OPt 
ORG 
ORS 

CRN 


OSP 
OSD 
OSY 
OTL 

Tor 

OTN 

OTB 

OLA 
OLM 

POH 

PCE 
PIX 
PDE 
PEP 

PTX 

PMT 

PER 
PTL 
PHN 
PXE 
PAG 

PAN 

PIN 

OPI 


PLB 


PEB 
PPI 

PLP 

PGC 

PGM 

PV8 

CP8 

PRP 

PAD 

PNA 


Related  CHRIS 
codes 


PON 

IPT/PTA 
PTE 


PPW/PPR/PPB 


MPA/PLA/PRM 


Table  I  -  Alphabetical  List  of  Cargoes— Continued 

(Entries  m  tx>tdface  are  new  additions  or  changes] 


Chemical  nanie 

Group 
No 

CHRtS 
code 

Related  CHRIS 
codes 

Propionic  anhydnde 

11 

37 

34 

*20 

7 

30 

30 

30 

'20 

16 

30 

30 

41 

32 

9 

9 

43 

20 

19 

43 

43 

5 

5 

i.=  0 

5 

1.2  0 

»34 

43 

5 

5 

'5 
5 
5 

34 

M3 
43 

=  43 
'0 

1.2  0 

20 
4 
30 
39 
'0 

2 

PAH 
PCN 

PPL 
PBP 
POR 
PPG 
POX 
PTT 
PTR 

PRO 
PRB 
RSP 

SAL 

ssu 

SBX 

SOD 
SCS 
SDL 

SHX 
SHR 
SSA 

CSS 

SHP 
SMB 
SNS 

STA 
SSC 

STS 

SRA 
STY 
SFL 
SXX 
SFA 

SAH 

Propionitrile 

Propyl  acetate 

(AC/PAT 

Propyl  alcohol 

IPA/PAL 

Propylamir>e 

IPO/IPP/PRA 

Propylene „ 

Propylene  butviene  polymer 

Propylene  dimer   

Propylene  glycol 

Propylene  oxide 

Propylene  tetramer 

Propylene  trimer : 

Propyl  ether 

IPE 

Pseudocumene 

TME 

Pyndirw 

Pyridine  bases 

Rosin  soap  (disproportionated  solution) 

Rum              

Salicylaldehyb© ... 

Sewage  sludge                                  

Sodium  alkyl  sulfonate  solution 

Sodium  bo'ohydnde.  Sodium  hydroxide  solution 

SBH/SBI 

Sodium  cart)onate  solutions 

Sodium  chlorate  solution 

SDC 

Sodium  cyanide  solution 

SCN 

Sodium  dichfomate  solution 

SCR 

Sodium  dimethyl  naphthalene  sulfonate  solution 

Sodium  hydrogen  sulfite  solution „ 

S.Xlium  hydrosulfide  solution               

Sodium  hydrosulfide.  Ammonium  sulfide  solution.. 

Sodium  hydroxide  solution                              

Sodium  hypochlorite  solution    

SHC 

Sodium  2  mercaptobenzothiazol  solution 

Sodium  naphthalene  sulfonate  solution 

Sodium  poiyacryiate  solution             

Sodium  salt  of  Fen-c  hydroxyethylethylenediamine  triacetic  acid  solution 

Sodium  Silicate  solution 

Sodium  sulfide.  Hydrosulfide  solution 

SSH/SSI/SSJ 

Sodium  thiocyanate  solution 

SCY 

Sorbitol  solutions „ 

SBT 

Stearic  acid 

Styrene 

Sulfolane 

Sulfur 

Sulfuric  acid 

Sulfuric  acid,  spent 

Tali  oil 

34     OTL 
43     TOS 

Tall  oil  soap  (disproportionated  solution) 

Tallow  

=  34 
'34 
20 
37 
36 
20 
30 
32 
40 

7 
41 
32 
43 

2 
32 

9 
12 

9 
34 
34 
36 

TLO 

TFA 

TEC 
TTN 
TTD 
TDB 
TTG 
TTP 
THF 
THN 

TTT 
TOL 
TOA 
TDI 

TLI 

TBP 
TCB 

Tallow  tatty  acid 

Tallow  fatty  alcohol 

Tallow  nitriie 

1.1.2.2  Tetrachloroethane 

Tetradecanol  

Tetradecene     

Tetradecyit>enzene 

Tetraethylene  glycol 

Tetraethyienepentamine 

Tetrahydrofuran 

Tetrahydronaphthatene 

Tetrasodium  salt  o(  EDTA  solution 

Titanium  tetrachlonde 

Toluene 

Toluenediamme 

Toluene  dnsocyanate 

O-Toluidme       

Triarylphosphate 

Tributyl  phosphate 

1.2.4  Tnchk>rot>enzene 
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Table  I  -  Alphabetical  List  of  Cargoes— Continued 

[Emnes  m  bokW»c«  are  new  adcMons  or  changes] 


ChefTMcal  name 


1,1,1  -Trichlof  oefhane _ 

1 , 1 ,2-Tnchlof  oethane ~ 

Tnchloroethylene 

1 .2,3-Tnchtofopfopane 

1  1 .2  TrichlofO- 1 ,2.2-tnfluoroethanG.. 

Tricresyl  (Thtolyl)  phoaphat* 

Tndecane „ 

Tndecanol _ 


Tndecene 

Tnclecylbenzene _ _ - 

Triethanolamine _ ~ 

Triethylamine _„ _ 

Triethyl  benzene 

Tnethylene  glycol ~ » 

Tnethylene  glycol  butyl  ether  mixture 

Tnethylene  glycol  ether  mixture -. -, 

Triefhylenetetramine _ 

Triethyl  phosphate _ 

Triethyl  phosphite - 

Triisobutylene , 

Tnisooctyi  tnmellitate _ 

TnisoproparvDlamme 

TrHsopropanoiamine  salt  of  2,4-Ochlorophenoxyacetic  aod  sokilton.. 
Trimethylacetic  acid , 

'       riH'I'yi    f!<TVCn«~'  , 

Trimethylhexamethylene  diamine  (2.2,4-  and  2  4.4)    , 

Trimethylhexamethylene  dilsocyanato  (2,2,4-  and  2,4,4>) 

2,2,4-Trimethyt  penlanedwi  l  3 dnsi  itiulvt<ii»'     

2,2,4-Trimethyl- 1 .3-p«ntar>ediol- 1  Hsobutyrat* 

2.2.4-Trimethyl-3-pentanol-l  isobutyrate 

Trlmettiyl  phosphite 

Tripropylene  „ „....™ -_ 

Tripropylene  glycol 

Tripropylene  glycol  rrKXKxnethyl  ether 

Trisodium  nitrilotnacetate _ _ 

Trixylenyl  phosphate ^ 

Turpentine _„_....._„ ™„ 

UndecarK)! „ „ ^ 

Undecene 

Undecyl  alcohol 

Undecylt>enzen€ 

Urea,  Ammonium  nitrate  solution  (contammg  Ammor>«a) 

Urea.  Ammonium  nitrate  solution  (r»ot  contairung  Ammonia) 

Valeraldehyde _ 

Vanillin  black  liquor 

Vinyl  acetate 


Group 
Na 


Vinyl  acetate-Fumarate  copolymef 

Vinyl  chloride 

Vinyl  ethyl  ett>er 

Vinylidene  chloride ^ „, 

Vinyl  neodecanate „_ „, 

Vinyl  toluene 

Waxes: 

Carnauba 

Paraffin _ „, 

White  aptrtt  (low  (15-20%)  aromatic 

Xylene 

Xylenols 

Zinc  bromide.  Calcium  txomide  solution. 


•36 
36. 
'36 
36 
36 
34 
34 
20 
30 
32 
»8 

7 
32 
40 
40 
40 
»7 
34 
'34 
30 
34 

8 
43 

4 
32 

7 
12 
34 
34 
34 
'34 
30 
40 
40 
34 
34 
30 
20 
30 
20 
32 

6 
43 
19 

5 
13 
34 
35 
13 
35 
13 
13. 

34 
31 
33 
32 
21 
43 


CHRIS 
code 


TCE 
TCM 
TCL 
TCN 


Related  CHRIS 
codes 


TON 
TDC 

TEA 
TEN 
TEB 
TEG 


TET 

TPI 
TIB 

TIP 

TSA 

TAA 

TME 

THA 

THI 

TIIP 

TPP 

TGC 

TRP 


UNO 
UOC 
UNO 

UD6 
UAS 
ANU 

VBL 
VAM 

VCM 

VEE 

VCI 

VND 

VNT 

WCA 

WPF 

WSL 

XLX 

XYt 

CZB 


TCO-TCP 


TMB/TMD 


IVA/VAL/VAK 


WSP 

XLM/XLO/XLP 


'  Because  of  very  htgh  reactivity  or  unusual  conditiona  o»  carnage  or  poter»lial  co«np««**«y  probiems.  Hks  pro*JCl  i%  not  assigned  to  a  specific  OTO!*  J"  J^ 
Compatibility  Chan  For  additional  compatibility  mlormation,  contact  Commandant  (O-MTH).  U.S.  Coast  Guard.  2100  SecorxJ  Street,  SW  WasNnqtorv  DC  20593- 
0001   Telepfxjne  (202)  267-1577 

'  See  Appendix  I  -  Exoeplions  lo  the  Ct>art 


Table  II  -  Grouping  of  Cargoes 

((•I  New  addition  lo  46  CFR  Part  150) 

0.  Unassigned  Cargoes 

Acetone  cyanohydrin   '•' 

Alky!  benzene  sulfonic  acid   *■' 
•Ammonium  nitrate  solution   ' 

Benzenesulfonyl  chloride  *•' 

gamma-Butyrolactone   '•' 

Chlorine  ' 

Chlorosulfonic  acid  ' 
•2,4-Dichlorophenoxyacetic  acid, 
Dimethylamine  salt  solution   *-' 

Dimethylamine  salt  of  2,4- 
Dichlorophenoxyacetic  acid  solution   *•' 

•Diphenylol  propane-Epichlorohydrin  resins 

I 

Ethylene  oxide   ' 
2-Hydroxyethyl  acrylate   '•' 
Magnesium  chloride  solution  '•' 
Motor  fuel  antiknock  compounds 

containing  Lead  alkyls   ' 
•Nitrating  acid  (mixture  of  Sulfuric  acid  and 

Nitric  acid)   ' 
Nitric  acid  (greater  than  70  pet.)  ' 
o-Nitrophenol   *•' 
Oleum   >•' 
Phosphorus   ' 

Sodium  chlorate  solution   '•' 
Sodium  dichromate  solution  *•' 
Sodium  sulfide,  Hydrosulfide  solution  ' 
Sodium  thiocyanate  solution   "•' 
Sulfur  ' 

1.  Non-Oxidizing  .Mineral  .^cids 

•Di-{2-€thylhexyl)phosphoric  acid 
Hydrochloric  acid 
Hydrochloric  acid,  spent 
Hydrofluoric  acid 
Hydrofluorosilicic  acid 
Phosphoric  acid 

2.  Sulfuric  Acids 

Sulfuric  acid   ' 
Sulfuric  acid,  spent 
Titanium  tetrachloride 

3.  Nitric  Add 

Nitric  acid  (70  pet.  or  less) 

4.  Organic  Adds 

Acetic  acid  ' 

Acrylic  acid  ' 

Butyric  acid 

Cashew  nut  shell  oil  (untreated) 

Chloroacetic  acid  solution 
•Chloropropionic  acid 

Cyclohexane  oxidation  product  acid  water 

2,2-Dichloropropionic  acid 

2.2-Dimethyloctanoic  acid 

2-Ethylhexanoic  acid 

Formic  acid  ' 

n-Heptanoic  acid 

Methacrylic  acid 

Naphthenic  acid 
•Neodecanoic  acid 

Nonanoic  acid 

Oleic  acid 

Propionic  acid 

Stearic  acid 
•Trimethylacetic  acid 

5.  Caustics 

Ammonium  sulfide  solution 
•Calcium  hypochlorite  solution 
Caustic  potash  solution  ' 


Caustic  soda  s-jlution  ' 

Cresylate  spent  caustic 

Kraft  black  liquor 
•Mercaptnbenzothiazol.  sodium  salt  solution 
•Potassium  hydroxide  solution  ' 

Sodium  borohydride.  Sodium  hydroxide 
solution 

Sodium  carbonate  solutions 

Sodium  cyanide  solution 

Sodium  hydrosulfide  solution 
•Sodium  hydrosulfide.  Ammonium  sulfide 

solution 
•Sodium  hydroxide  solution   ' 

Sodium  hypochlorite  solution 

Sodium  2-mercaptobenzothiazol  solution 

Vanillin  black  liquor 

6.  Ammonia 

Ammonia,  anhydrous 

Ammonium  hydroxide  (28  pet.  or  less 

Ammonia) 
Ammonium  nitrate,  Urea  solution 

(containing  Ammonia) 
Urea,  Ammonium  nitrate  solution 

(containing  Ammonia) 

7.  Aliphatic  Amines 

N-Aminoethylpiperazine 

Butylamine 

Cyclohexylamine 

Dibutylamine 

Dielhylamine  ' 

Diefhylenetriamine 

Diisobutylamine 

Diisopropylamine 

Dimethylamine 
•Dimethylamine  solution 

N.N-Dimethylcyelohexylamine 

Di-n-propy!amine 

Dodecylamine,  Tetradecylamine  mixture  ' 

Ethylamine  ' 

Ethylamine  solution 

N-Ethyl-n-butylamine 

N-Ethyl  cyclohexylamine 

Ethylenediamine  ' 

2-Ethyl  hexylamine 

Hexamethylenediamine  solution 

Hexamelhylenetetramine 

Hexamethylenimine 
•isophorone  diamine 

Methylamine 

Methylamine  solutions 

Morpholine  ' 

Pentaethylenehexamine, 
Tetraethylenepentamine  mixture 

Polyethylene  polyamines  ' 

Propylamine 

Tetraethylenepentamine 

Triethylamine 

Triefhylenetetramine  ' 
•Trimethylhexamethylene  diamine  (2.2,4- 
and  2,4,4-) 

1.  Alkanolamines 

2-(2-Aminoethoxy)ethanol 
Aminoethylelhanolamine 
2-Amino-2-methyl-l-propanol 
Diethanolamine 
•Diethylaminoethanol 
Diethylethanolamine 
Diisopropanolamine 
Dimethyiethanolamine 
Ethanolamine 
Propanolamine 
Triethanolamine   ' 
Triisopropanolamine 


9.  Aromatic  Amines 
Aniline 

•4-Chloro-2-methylphenoxyacetic  acid, 

Dimethylamine  salt  solution 
•Dimethylamine  salt  of  4-Chloro-2- 

methylphenoxyacetic  acid  solution 
2-Ethyl-6-mefhyl-N-(l-methyl-2- 

methoxyethyl)anihne 
4.4'-Methylene  dianiline  (43  pet.  or  less). 

Polymethylene  polyphenylamine.  o- 

Dichlorobenzene  mixtures 
2-Methyl-6-ethyl  aniline 
2-Methyl-5-ethyl  pyridine 
Methyl  pyridine 
N-Methyl  pyrrolidone 
Pyridine 
Pyridine  bases 
Toluenediamine 
p-Toluidine 

10.  Amides 

Acrylamide  solution 
Dimethyl  acetamide 
Dimethylformamide 
Formamide 
Octadecenoamide 

11.  Organic  Anhydrides 

Acetic  anhydride 
Maleic  anhydride 
Phthalic  anhydride 
Propionic  anhydride 

12.  Isocyanates 

Diphenylmelhane  diisocyanate 
•Isophorone  diisocyanate 

Polymethylene  polyphenyl  isocyanate 

Toluene  diisocyanate 
•Trimethylhexamethylene  diisocyanate 
(2,2,4-and  2,4,4-) 

13.  Vinyl  Acetate 

Vinyl  acetate 
Vinyl  ethyl  ether 
Vinyl  neodecanate 
Vinyl  toluene 

14.  Acrylates 

Butyl  acrylate 

Butyl  methacrylate 
•Butyl  methacrylate,  Decyl  methacrylate, 

Cetyl-Eicosyl  methacrylate  mixture 
•Cetyl-Eicosyl  methacrylate 

Decyl  acrylate 

Dodecyl  methacrylate 
•Dodecyl-Pentadecyl  methacrylate 

Ethyl  acrylate 

2-Ethylhexyl  acrylate 

Ethyl  methacrylate 

Methyl  acrylate 

Methyl  methacrylate 

15.  Substituted  Allyls 

Acrylonitrile   ' 
Allyl  alcohol  ' 
Allyl  chloride 
1,3-Dichloropropene 
Dichloropropene,  Dichloropropane 

mixtures 
Methacrylonitrile 

16.  Alkylene  Oxides 

Butylene  oxide 

Ethylene  oxide.  Propylene  oxide  mixtures 

Propylene  oxide 
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17.  Epichlorohydrin 

•Chlorohydrins 
Kpichlorohydnn 

IB  Ketones 

Acetone  ' 

Acetophenone 

Amyl  methyl  ketone 

Butyl  heptyl  ketone 

Camphor  oil 

Cyclohexanone 

Cyclohexanone,  Cyclohexanol  mixtures  ' 

Diisobutyl  ketone 

Epoxy  resin 

Ketone  residue 

Isophorone  ' 

Mesityl  oxide  ' 

Methyl  amyl  ketone 
•Methyl  butyl  ketone 
•Methyl  diethanolamine 

Methyl  ethyl  ketone  ' 

Methyl  heptyl  ketone 

Methyl  isoamyl  ketone 

Methyl  isobulyl  ketone  ' 

19.  Aldehydes 

Acelaldehyde 
Acrolein  ' 
Butyraldehyde 
Crotonaldehyde  ' 
Decaldehyde 
Ethylhexaldehyde 
2-Ethyl-3-propyIacrolein  * 
Formaldehyde.  Methanol  mixtures  ' 
Formaldehyde  solution  • 
Furfural 

Clutaraldehyde  solution 
Glyoxal  solutions 
3-Methyl  butyraldehyde 
Melhylolureas 
Octyl  aldehyde 
•Paraldehyde 
Penlyl  aldehyde 
Propionaldehyde 
Salicylaldehyde 
Valeraldehyde 

20.  Alcohols,  Glycols 

Alcohols  (mixed) 
Amyl  alcohol 
Behenyl  alcohol 
Butyl  alcohol  ' 
Butylene  glycol  * 
Choline  chloride  solutions 
Cyclohexanol 
Decyl  alcohol  ' 
Uiacelone  alcohol  ' 
Diisobutyl  carbinol 
2.2-Dimethylpropane-1.3-diol 
Dodecanol 
•Oodecyl  alcohol 
Ethoxylated  alcohols.  Cll-ClS 
Ethyl  alcohol  ' 
Ethyl  butanol 
Ethylene  chlorohydrin 
Ethylene  cyanohydrin 
Ethylene  glycol  ' 
2-Elhylhexanol 
•Fatty  alcohols 
Furfuryl  alcohol  * 
Glycerine  ' 
Heptanol 
Mexanol 
llexylene  glycol 
Methyl  alcohol   ' 
Methyl  amyl  alcohol 


2-Methyl-2-hydroxy-3-butyne 
Methyl  isobutyl  carbinol 
Molasses 
Nonyl  alcohol  * 
Octyl  alcohol   * 
Pentadecanol 

Polybutadiene,  hydroxyl   ^rminated 
Propyl  alcohol  * 
Propylene  glycol  * 
Rum 

Sorbitol  solutions 
Tallow  fatty  alcohol 
Tetradecanol 
Tridecanol 
Undecanol 
•Undecyl  alcohol 

21.  Phenols,  Crssols 

Benzyl  alcohol 

Carbolic  oil 

Creosote  ' 

Cresols 

Cresylic  acid 

2.4-Dichlorophenol 

Dodecyl  phenol 
•o-Ethylphenol 

Nonyl  phenol 

Octyl  phenol 

Phenol 
•Xylenols 

22.  Caprolaclam  Solutions 

Caprolactam  solution 

23-29.  Unassigned 

30.  Olerins 

Amylene 

Butadiene 

Butadiene.  Butene  mixtures  (cont. 

Acetylenes) 
Butune 
Butylene 

Cyclopentadiene  polymers 
Cyclopentadiene.  Slyrene,  Benzene  mixture 
Decene 

Dicyclopentadiene 
Dusobutylene 
Dipentene 
Dodecene 
Ethylene 

Elhylidene  norbornene  *    * 
l-Ueptene 
Hexene 
Isoprene 

Methyl  acetylene.  Propadiene  mixture 
•2-Methyl-l-pentene 
alpha-Methyl  styrene 
Nonene 
1-Octadecene 
Octene 

1.3-Pentadiene 
Penlene 
Pentene.  Miscellaneous  hydrocarbon 

mixture  ' 
Pinene 
Polybulene 
Polypropylene 
Propylene 

Propylene  butylene  polymer 
•Propylene  dimer 
Propylene  tetramer 
•Propylene  trimer 
Styrene 
Tetradecene 
Tridecene 
•Triisobutylene 


Tripropylene 

Turpentine 

Undecene 

31.  ParafTms 

Butane 

Cycloaliphatic  resins 
Cyclohexane 
Oecane 
Dodecane 
Ethane 
Heptane 
Hexane  • 
Methane 
Nonane 
Octane 
Pentane 
Propane 
Waxes: 
Paraffin 

32.  Aromatic  Hydrocarbons 

•Alkyl  acrylate  Vinyl  pyndine  copolymer  in 
Toluene 

Benzene 

Benzene.  Hydrocarbon  mixtures  (10  pel. 
Benzene  or  more) 

Benzene,  Toluene.  Xylene  mixtures 
•Butyl  benzene 

Cumene 

Cymene 

Decyl  benzene 

Diethylbenzene 

Diisopropyl  benzene 

Diisopropyl  naphthalene 
•Diphenyi 

Dodecylbenzene- 

Ethyl  benzene 
•Ethyl  toluene 

Industrial  waste  (containing 
Dimelhyldisulfide.  Methyl  mercaptan. 
and  Methomyl) 
•Isopropylbenzene 

Methyl  naphthalene 

Naphthalene 
•1  Phenyl-1-xylyl  ethane 

Pseudocumene 

Tetradecylbenzene 

Tetrahydronaphthalene 

Toluene 

Tridecylbenzene 

Triethyl  benzene 

Tnmethyl  benzene 

Undecylbenzene 

Xylene 


S3.  Miscellaneous  Hydrooirbon  Mixt 

Asphalt  blending  stocks,  roofers  flux 
Asphalt  blendmg  stocks,  straight  run 

residue 
Calcuim  sulfonate.  Calcium  carbonate. 

Hydrocarbon  solvent  mixture 
Carbon  black  base 
•Coal  tar  oil 
•Coal  tar  pitch 
Diphenyi,  Diphenyi  oxide 
Distillates,  flashed  feed  stocks 
Distillates,  straight  run 
Fatty  acid  amides 
Fuel  oils: 

No.  1 

No.  ID 

No.  2 

No.  2-D 

No.  4 

No.  5 


No.  e 

GasoiL  cracked 

Gasoline  blending  stock,  alkylates 

Gasoline  blending  stock,  reformates 

Gasolines: 

Automotive  (not  over  4.23  grams  lead  per 

gal) 

Aviation  (not  over  4.86  grams  lead  per 

gal.) 

Casinghead  (natural) 

Polymer 

Straight  run 
Glycols.  Resins,  and  Solvents  mixture 
Herbicide  (C15-H22-N02-C1) 
let  Fuels: 

IPl 

|P-3 

IP-4 

IP-5 
Kerosene 

Magnesium  nonyl  phenol  sulfide 
Maleic  anhydnde  copolymer 
Mineral  spirits 
Miscellaneous  oils,  including: 

Absorption 

Aliphatic 

Aromatic  (5  pet.  or  less  Benzene) 

Coal  Tar 

Heartcut  disliildte 

Linseed 

Lubricating 

Mineral 

Mineral  seal 

Motor 

Neatsfoo^ 

Penetrating 

Pine 

Range 

Resin 

Resinous  petroleum 

Rosin 

Sperm 

Spindle 

Spray 

Tanner's 

Turbine 

White  (mineral) 
Naphtha: 

Coal  tar 

Cracking  fraction  ' 

Petroleum 

Solvent 

Stoddard  solvent 

Varnish  Makers'  and  Painters' 
Nonyl  phenolsulfide  solution 
Oxyalkylated  alkyl  phenol  formaldehyde 
Oils: 

Clarified 

Coal 

Crude 

Diesel 

Residual 

Road 

Transformer 
Petrolatum 
•Pine  oil 

Polyalkenyl  succinic  anhydride  amine 
•White  spirit  (low  (15-20%)  aromatic 

34   Kslers 

Acptyt  tributyl  dtraie 

Alkyl  phlhalates 

Amyl  acetate 

Amyl  lallate 

Butyl  acetate 

Butyl  benzyl  phthalate 


Butyl  fonritite 

•Calcium  naphthenaie  in  Mineral  oil 
Dibutyl  phthalate 

Diethylene  glycol  monobutyl  ether  acetate 
Di-(ethylhexyl)phthalate 
•Diethyl  phthalate 
Diethyl  sulfate 
Dihepfyl  phthalate 
Di-n-hex\  I  adipate 
•Diisobutyl  jjhthaiate 
Diisodecyl  phthalate 
Diisononyl  adipate 
Diisononyl  phthalate 
Diisooctyl  phthalate 
Dimethyl  adipate 

Dimethylcyclicsiloxane  hydrolyzate 
Dimethyl  glutarate 
Dimethyl  hydrogen  phosphite  ' 
Dimethyl  phthalate 
Dimethyl  polysiloxane 
Dimethyl  succinate 
Dinonyl  phthalate 
Dioctyl  phthalate 
Dipropylene  glycol  dibenzoate 
Diundecyl  phthalate 
Edible  oils,  including: 

Babassu 

Castor 

Coconu<  * 

Coconut,  methyl  ester 

Com 

Cotton  seed 

Cotton  seed,  fatty  acid 

Fish  • 

Lard 

dive 

Palm  » 

Peantrt 

Rapeseed 

Rice  bran 

Safflower 

Soya  bean 

Sunflower  seed 

Tucum 

Vegetable 
•2-EthoxyethyI  acetate 
Ethyl  acetate 
Ethyl  acetoacetate 
Ethyl  butyrate 
•Ethylene  glycol  diacetate 
Ethylene  glycol  monobutyl  ether  acetate 
Ethylene  glycol  ethyl  ether  acetate 
•Ethyl-2-ethoxypropionate 
•Ethyl  hexyl  phthalate 
Ethyl  hexyl  tallate 
Ethyl  propionate 
Glyceryl  triacetate 
Glycidyl  ester  of  Versatic  acid 
Glycol  diacetate 
•Heptyl  acetate 
•Hexyl  acetate 
•iso-Butyl  isobutyrate 
•Magnesium  sulfonate 
Methyl  acetate 
Methyl  acetoacetate 
Methyl  amyl  acetate 
Methyl  butvTste 
Methyl  fr)rm«te 
•Methyi  saiicylete 
Miscellaneous  oils,  including: 

Soapstock 

Tall 

Tall,  fat!)  Bcid    » 

Tun« 
Oclyl  epoxytallate 
Octyl  nitrate   ' 


Polydimethylsiloxane 

Polymethylsiloxane 

Propyl  acetate 

Sodium  dimethyl  naphthalene  sulfonate 

solution  ' 
•Sodium  naphthalene  sulfonate  solution 
•Tall  oil 

Tallow  ' 

Tallow  fatty  acid  ' 

Triarylphosphate 

Tributyl  phosphate 
•Tricresyl  (Tritolyl)  phosphate 

Tridecane 

Triethyl  phosphate 

Triethyl  phosphite  ' 

Triisooctyl  trimellitate  • 

2,2,4-Tri methyl  penlaDediol-1,3- 

diisobutyrate 
•2.2.4-Trimethyl-l,3-pentanediol-l- 
isobutyrate 

2,2,4-Triniethyl-3-pentanol-l-i8obutyrate 
•Trimethyl  phosphite  ' 

Trisodium  nitrilotriacetate 
•Trixylenyl  phosphate 

Vinyl  acetate-Fumarate  copolymer 

Waxes: 
Camauba 

35.  Vinyl  Halides 

Vinyl  chloride 
Vinylidene  chloride 

36.  Halogenatetj  H\dj-oc.Art>ons 

Benzyl  chloride 

Carbon  tetrachloride 

Chlorobenzene 

Chlorodifluoromethane 

Chloroform 

Chlorotoluene 

Dichlorobenzene 

Dichlorodifluoromethane 

1,1-Dichloroethane 

2,2'-DichloroisopropyI  ether 

Dichloromethane  (Methylene  chloride) 

Dichloropropane 

Ethyl  chloride 

Ethylene  dibromide 

Ethylene  dichloride  ' 

Methyl  bromide 

Methly  chloride 

Monochlorodifluoromethane 

Pentachloroethane 

Perchloroethy^ene 

1,1,2.2-Tetrachloroefhane 

1,2,4-Trichloro  benzene 

l.l.l-Trichloroethane  • 

1,1,2-Trichloroethane 

Trichloroethylene  • 

1.2.3-Trichloropropane 

l.l,2-Trichloro-1.2.2-trifluoroethane 

37.  Nilriles 

Acetonitrile 
Adiponitrile 
•Lactonitrile  solution 
3-Pentenenitrile 
Propionitrile 
Tallow  nitrile 

38.  Carbon  Disulfide 
Carbon  disulfide 

39.  Sulfolane 

Sulfolane 
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40.  Glycol  Ethers 

Dieihylene  glycol 

Diethylene  glycol  monobutly  ether 

Dieihylene  glycol  monoethyl  ether 

Diethylene  glycol  monomethly  ether 

Diethylene  glycol  monophenyl  ether 

Dipropylene  glycol 

Edible  oils  Soybean  (epoxidized) 

Ethoxy  triglycol 

Ethylene  glycol  monobutyl  ether 

Ethylene  glycol  monoethyl  ether 

Ethylene  glycol  monoisopropyl  ether 

Ethylene  glycol  monomethly  ether 

Ethylene  glycol  phenyl  ether 

Methoxy  triglycol 

Nonyl  phenol  (ethoxylated) 

Polyethylene  glycols 

Polypropylene  glycol  methyl  ether 

Polypropylene  glycols 

Tetraelhylene  glycol 

Triethylene  glycol 

Triethylene  glycol  butyl  ether  mixture 

Triethylene  glycol  ether  mixture 

Tripropylene  glycol 

Tripropylene  glycol  monomethyl  ether 

41.  Ethers 

Butyl  e'her 

2.2 -Dichloroethyl  ether 
Digylcidyl  ether  of  Bisphenol  A 
Dimethyl  furan 
1,4-Dioxane 
•Diphenyl  ether 
Diphenyl  oxide.  Diphenyl  phenyl  ether 

mixture 
Ethyl  ether 

Methyl-tert-butyl  ether  ' 
Methyl  formal 
Propyl  ether 
Tetrahydrofuran 

42.  Nitrocompounds 

Chloronitrobenzene.  see  o- 

Nitrochlorobenzene 
•Dinitrotoluene 
Nitrobenzene 
o-Nitrochloro  benzene 
Nitroethane 
Nitropropane 

Nitropropane.  Nitroethane  mixture 
Nitrotoluene 

13.  Miscelianous  Water  Solutions 

•Aluminum  sulfate  solution  ' 
•2-Amino-2-hydroxymelhyl-1.3-propanediol 

solution 
Ammonium  bisulflte  solution  ' 
Ammonium  nitrate.  Urea  solution  (not 

containing  Ammonia) 
Ammonium  polyphosphate  solution 
Ammonium  sulfate  solution 
•Ammonium  thiosulfate  solution 
Calcium  bromide  solution 
•Calcium  bromide.  Zinc  bromide  solution 
Calcium  chloride  solution 
Com  syrup 
Dextrose  solution 

Diammonium  salt  of  Zinc  EDTA  solution 
2.4-Dichlorophenoxy  acetic  acid, 

Diethanolamine  salt  solution 
•2.4-Dichlorophenoxyacetic  acid, 

Tnisopropanolamine  salt  solution   ' 
Diethanolamine  salt  of  2.4- 
Dichlorophenoxy  acetic  acid  solution 
Dodecyl  diphenyl  oxide  disulfonate 
solution 


Ethylene-Vinyl  acetate  copolymer  emulsion 
•Fumaric  adduct  of  Rosin,  water  dispersion 
Kaolin  clay  slurry 
Latex,  liquid  synthetic 
Lignin  liquor 
Polyvinylbenzyltrimethyl  ammonhim 

chloride  solution 
•Rosin  soap  (disproportionated  solution) 
Sewage  sludge 

•Sodium  alkyl  sulfonate  solution 
•Sodium  hydrogen  sulfite  solution 
Sodium  polyacrylate  solution   ' 
Sodium  salt  of  Ferric 
hydroxyethylethylenedlamine  triacetic 
acid  solution 
Sodium  silicate  solution  * 
•Tall  oil  soap  (disproportionated  solution) 
Tetrasodium  salt  of  FJTTA  solution 
Tnisopropanolamine  salt  of  2,4- 

Dichlorophenoxyacetic  acid  solution 
Urea,  Ammonium  nitrate  solution  (not 
containing  Ammonia) 
•Zinc  bromide.  Calcium  bromide  solution 

Footnotes  to  Table  II 

'  Because  of  very  high  reactivity  or 
unusual  conditions  of  carriage  or  potential 
compatibility  problems,  this  product  is  not 
assigned  to  a  specific  group  in  the 
Compatibility  Chart.  For  additional 
compatibility  information,  contact 
Commandant  (G-MTH) .  U.S.  Coast  Guard, 
2100  Second  Street,  SW..  Washington.  DC  . 
20593-0001.  Telephone  (202)  287-1577  . 

'See  Appendix  I  -  Exceptions  to  the  Chart. 

Appendix  I  •  Exceptions  to  the  Chart 

(Entries  in  l>oldface  are  newly  authorized 
exceptions  to  46  CtH  Part  150) 

(a).  The  binary  combinations  listed  below 
have  been  tested  as  prescribed  in  Appendix 
HI  and  found  not  to  be  dangerously  reactive. 
These  combinations  are  exceptions  to  the 
Compatibility  Chart  (Figure  1)  and  may  be 
stowed  in  adjacert  tanks. 


Mefnber  of  reactive 
gfoup 


UefDber  ot  reactive 
group 


Acetone  (18). 


Acetor>e  cyanohydnn 

(0). 

Acrylonitnle  (15) 

1,3-Butyleoe  glycot 

(20) 
1,4-Butytene  glycol 

(20) 
Caustic  potash.  50 

pet  Of  less  (5) 


Caustic  soda.  50  pet. 
or  less  (5). 


Compatitiie  with 


Dte  t  h  y  tene  t  namine 

(7) 
Acetie  acid  (4) 

Tnettianolamme  (8) 
Morphotine  (7) 

Etfiylamlne  (7) 
Triethanolamine  (8) 

Ethyl  alcohol  (20) 

Methyl  alcohol  (20) 
iso-Octyi  aicohoi  (20) 
Butyl  alcohol  (20) 
tert-Butyl  alcohot, 

Methanol  mixtures 
Decyl  alcohol  (20) 
Oiacetone  alcohol 

(20) 
Diethylene  glycol  (40) 
Ethyl  alcohol  (20) 
Ethyl  alcohol  (40%, 

whiskey)  (20) 


Oxlecyl  and 

Tetradecylamine 

mixture  (7). 
Ethytenediamine  (7) . 


Oleum  (0).. 


1,2-Propytene  glycol 
(20). 


Sulfuric  acid  (2). 


CompatOle  wrth 


Sulfuric  aeid,  96  pet. 
or  less  (2). 


Ethylene  glycol  (20) 
Ethylene  gtycol. 

DK?thy»ene  gtycd 

mixture  (20) 
Ethyl  nexanoi  (Octyl 

alcohol)  (?0) 
Methyl  alcohol  (20) 
f^cnyl  alcohol  (20) 
Propyl  alcoho)  (20) 
Propylene  glycol  (20) 
Sodium  ctitorate  (0) 
too-Tridecar>ol  (20) 
Tall  oil,  idtty  acid  (34) 


Butyl  alcohol  (20) 
tert-Butyt  alcohol 

(20) 
Bufylene  glycol  (20) 
Creosote  (21) 
Diethyierve  glycol  (40) 
Ethyl  alcohol  (20) 
Ethylene  glycol  (20) 
Ethyl  hexanol  (20) 
Gtycenne  (20) 
Isononyl  alcohol  (20) 
lsophofor>e  (18) 
Methyl  txrtyl  ketor>e 

(18) 
Methyl  iso-butyl 

ketone  (18) 
Methyl  ethyl  ketone 

(18) 
Propyl  alcohol  (20) 
Propylene  glycol  (20) 
Hexane  (31) 
Dichlof  ome  t  ha  ne 

(Methylene 

chlonde)  (36) 
Perchloroethylene 

(36) 
Diethytenetriamine 

(7) 

Polyethylene 
polypmines  (7) 

Tnethylenetetra- 
mlne  (7) 

Coconut  oil  (34) 

Coconut  cmI  acid  (34) 

Palm  oil  (34) 

Tallow  (34) 

Cho*ce  white  grease 
tallow  (34) 


(b).  The  binary  combinations  listed  below 
have  been  determined  to  be  dangerously 
reactive,  based  on  either  data  obtained  in  the 
literature  or  on  laboratory  testing  which  has 
been  carried  out  in  accordance  with 
procedures  prescribed  in  Appendix  III.  These 
combinations  are  exceptions  to  the 
Compatibility  Chart  (Figure  1)  and  may  not 
be  stowed  in  adjacent  tanks. 
Acetone  cyanohydrin  (0)  is  not  compatible 

with  Groups  112,  16,  17  and  22. 
Acrolein  (10)  is  not  compatible  with  Group  1, 
Non-Oxidizing  Mineral  Acids. 

Acrylic  acid  (4)  is  not  compatible  with  Croup 
B,  Aromatic  Amines. 


Alkyi  benzene  sulfonic  acid  (0)  is  no\ 

compatible  with  Grotjps  1-3,  5-9. 15. 16, 
18.  19.  30,  34.  37.  and  strong  oxidizers. 

Allyl  alcohol  (15)  is  not  compatible  with 
Group  12,  Isocvanales. 

Aluminum  sulfatf  Molution  (43)  is  not 
cdTTipatible  with  Groups  5-11. 

Ammonium  bi.suinit  .solution  (43)  is  not 
compatible  with  Groupit  1,  3,  4,  and  3. 

Benzenesulfonyl  chloride  (0)  is  not 

compatible  with  Groups  5-7,  and  43, 

gamma-Butyrolactone  (0)  is  not  compatible 
with  Groups  1-9. 

Crotonaldehyde  (19)  is  not  compatible  with 
Group  1.  Non-Oxidizing  Mineral  Acids. 

Cyclohexanone.  Cyclohexanol  mixture  (18)  is 
not  compatible  with  Croup  12, 
Isocyanates. 

2.4-Di<-hlor(«f>hen«xyarrtir  acid. 

Triisopropanoliunin^  Halt  solutuMi  (43) 
18  not  cumpatiblr  wiiii  (ii^up  3,  NRric 
Acid, 

Dimethylene  salt  of  2.4- 
Dichlorophenoxyacetic  acid  solution  (0) 
is  not  compatible  ivith  Groups  1-5. 11. 12. 
and  16. 

Dimethyl  hydrogen  phosphite  (34)  is  not 
compatible  with  Group.s  1  and  4. 

I)oderylt>enzenesulfonic  acid  (0)  is  not 
rnmpatible  » ith  oxidizing  agents  and 
(.roups  1.2.  3,  5.6.  7.  H.  9.  13.  16.  18.19. 
30.  34.  and  37. 

Ethyl  rhlorothioformate  (0)  is  not 

rompallhic  u  ith  droups  .'>.  6.  7.  8.  and  9. 

Ethylenediamine  (7)  Is  not  compatible  with 
Ethylene  dichloride  (36). 

Ethylene  dichloride  (36)  is  not  compatible 

with  Ethylenediamine  (7). 
Ethylidene  norbomene  (30)  is  not  compatible 

with  Croups  1-3  and  5-8. 

2-Ethyl-3-propylacroletn  (19)  is  not 

compatible  with  Group  1.  Non-Oxidizing 
Mineral  Acids. 

Fish  oil  (34)  is  not  compatible  with  Sulfuric 
acid  (2). 

Formaldehyde  (over  50%)  in  Methyl  alcohol 

(over  30%)  (19)  is  not  compatible  with 

Group  12.  Isocyanates. 
Formic  acid  (4)  is  not  compatible  with 

Furfural  alcohol  (20). 
Furfuryl  alcohol  (20)  is  not  compatible  with 

Group  1.  Non-Oxidizing  Mineral  Acids 

and  Formic  acid  (4). 

2-Hydroxyethyl  acrylate  is  not  compatible 
with  Groups  2.  3.  5-8  and  12. 

Isophorone  (18)  is  not  compatible  with  Group 
8.  Alkanolamines. 

Magnesium  chloride  solution  (0)  is  not 

compatible  with  Groups  2.  3.  5.  6  and  12. 

Mesityl  oxide  (18)  is  not  compatible  with 
Group  8.  Alkanolamines. 

Methyl  tert-butyl  ether  (41)  is  not  compatible 

with  Group  1,  Non-oxidizing  Mineral 

Acids. 
Naphtha,  cracking  fraction  (33)  is  not 

compatible  with  strong  acids,  caustics  or 

oxidizing  agents. 

o-Nitrophenol  (0)  is  not  compatible  with 
Groups  2.  3,  and  5-10. 


Octyl  nitrates  (all  isomers)  (34)  is  not 

compatible  with  Group  1,  Non-oxidizing 

Mineral  Acids. 
Oleum  (0)  IS  tkM  compatidlf  with  Sulfuric 

aad(2;and  l.l.l-Trichloroethane(3«). 
Pentene.  Misoellaneous  hydrocarbon 

mixtures  (30)  are  not  compatible  with 

strong  acids  or  oxidizing  apents. 
Sodium  chlorate  solution  (50%  or  less)  (0)  is 

not  compatible  with  Groups  1-3.  5,  7,  8. 

10  12.  13,  17  and  2«J. 

Sodium  dichromate  solution  {70%  or  less)  (0) 
is  not  compatible  with  Groups  1-3.  5,  7.  8. 
10.  12.  13.  17  and  20. 

Sodium  dimethyl  naphthalene  sulfonate 
solution  (34),  is  not  compatibJe  with 
Group  12.  Formaldehyde  and  strong 
oxidizing  agents. 

Sodium  polyacrylate  solution  (43)  is  not 
compatible  with  Group  3,  Nitric  Acid. 

Sodium  salt  of  Ferric 

h>  droxyethylethj  lenediamine  triacetic 
acid  solution 

Sodium  silicate  solution  (43)  is  not 

compatible  with  Group  3.  Nitric  Acid. 

Sodium  thiocyanate  (56%  or  less]  [0}  is  not 

compatible  with  Groups  1-4. 
Sulfuric  acid  (2)  is  not  compatible  with  Fish 

oil  (34),  or  Oleum  (0). 

Tallow  fatty  acid  (34)  is  not  compatible  with 
Group  5.  Caustics. 

I.l.l-Trichloroethane  (36)  is  not  compatible 
with  Oleum  (0). 

Trichloroethylene  (36)  is  not  compatible  with 

Group  5.  Caustics. 
Triethyl  phosphite  (34)  is  not  compatible  with 

Groups  1.  and  4. 
Trimethyl  phosphite  (31)  is  not  compatible 

with  Groups  J  and  4. 
Dated;  May  22.  1987. 

|.W.  Kime, 

Rear  Admiral.  U.S.  Coast  Guard.  Chief.  Office 

of  Marine  Safety.  Security  and  Environmental 

Protection. 
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FEDERAL  COMMUNICATIONS 
COMMISStON 

47  CFR  Part  1 

(Gen.  Docket  No.  »6-225;  FCC  87-94 J 

Regulations  Concerning  Ex  Parte 
Communications  and  Presentations  in 
Commission  Ptx>ceedings 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission  adopts  this 
Report  and  Order  which  revises  the 
Subpart  H.  Part  1  of  the  Commission's 
Rules  and  Regulations  relating  to  ex 
parte  communications  and  presentations 
governing  Commission  proceedings. 


Adoptioa  of  the  new  ni\eh  clarifies  and 

streamlines  existing  ex  parte  practice 
and  procedure. 

EFFECTIVE  DATE:  July  6.  1987. 

FOB  FURTHEH  MFORMATIOM  CONTACr. 

Steve  Bailey  or  Susan  Steiman, 
Administrative  Law  Divnsion.  Office  of 
General  Counsel,  Washington.  DC 
20554.  (202)  254-6530  or  632-6990. 

Sl«»PL.E»«EWTARY  INFORMATION;  This  is  a 

summarv'  of  the  Commission  s  Report 
and  Order  in  Gen.  Docket  No.  86-225, 
adopted  March  9, 1987,  and  released 
May  22,  1987. 

The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  dockets  branch  (room  230),  1919 
M  Street,  Northwest  Washingtoa,  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Service, 
(202)  857-380a  2100  M  Street, 
Northwest  Suite  140,  Washington,  DC 
20037. 

Summary  of  Report  and  Order 

1.  On  June  5, 1986,  tjie  Commission 
instituted  a  sweeping  review  of  its  ex 
parte  rules.  Notice  of  Proposed  Rule 
Making  in  Gen.  Docket  86-225.  51  FR 
26278  (July  22. 1986).  which  represented 
the  agency's  first  major,  across-the- 
board  reexamination  of  the  rules  since 
1965.  when  the  Commission  first 
adopted  comprehensive  ex  parte  rules  to 
govern  adjudicative  proceedings  and 
formal  ("on  the  record")  proceedings. 

2.  As  a  result  of  issuance  of  this 
notice,  the  Commission  eliated 
comments  and  reply  comments  from 
various  entities  and  groups.  The 
Commission  has  reviewed  the 
submissions  in  the  proceeding  and.  after 
giving  them  careful  consideration,  it  has 
adopted  new  ex  parte  rules.  In  general, 
the  new  rules,  with  certain  exceptions 
parallel  the  recommendations  in  the 
Notice.  Most  of  the  proposals  it  is 
adopting  were  endorsed  by  the 
commenters  in  the  proceeding. 

3.  As  suggested  in  the  Notice,  the 
object  of  the  ex  parte  rules  is  to  ensure 
that  agency  decisions  are  based  upon  a 
publicly  available  record  rather  than 
influenced  by  off-the-record  pnvate 
communications  between  decision- 
makers and  t^ulside  persons   In  addition, 
the  ex  parte  rules  are  intended  to  ensure 
the  adequacy  and  completeness  of  a 
record  to  enable  effective  judjcia! 
review  of  the  agency  »  action.  At  the 
same  time,  these  procedures  must  allow 
the  Commission  sufficient  flexibility  to 
obtain  necessary  iiiformation  and 
evidence  for  reasoned  decisionmaking. 
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4.  The  major  purposes  achieved  by 
this  Report  and  Order  is  to  simphfy  the 
rules  by  making  them  easier  to 
understand  and  apply,  to  clarify  their 
applicability  in  areas  where  questions 
have  arisen,  and  to  remedy  problems 
which  have  occurred  under  the  old  rules. 

5.  Besides  recasting  the  rules  into  a 
simpler  format,  the  Commission  has 
adopted  the  following  major  changes: 
— Clarified  that  the  ex  parte  prohibitions 

apply  to  presentations  both  to  and 
from  decision-making  personnel  in 
restricted  proceedings; 

— Clarified  that  status  inquiries,  whether 
solicited  or  not,  are  exempt  from  ex 
parte  prohibitions. 

— Redefined  decision-making  personnel 
for  purposes  of  both  "non-restricted" 
and  "restricted"  proceedings  to 
include  any  agency  person  "who  is  or 
may  reasonably  be  expected  to  be 
involved"  in  the  decision-making 
process  in  the  proceeding; 

— Clarified  that  ex  parte  restraints  apply 
to  "contested"  adjudicative 
proceedings  in  which  a  "formal 
opposition"  or  "formal  complaint"  has 
been  filed; 

— Clarified  that  only  "formal 
oppositions  or  complaints,"  not 
informal  oppositions  or  objections, 
will  trigger  the  application  of  ex  parte 
constraints  in  adjudicative 
proceedings: 

— Clarified  that  tariff  proceedings  are 
exempt  from  ex  parte  requirements 
unless  they  have  been  set  for 
investigation  or  designated  for  hearing 
and  that,  after  designation,  "permit 
but  disclose"  procedures  would 
generally  apply: 

— Clarified  that  the  "permit  but 
disclose"  ex  parte  procedures 
applicable  to  most  informal 
rulemaking  proceedings  apply  to  any 
notice  of  inquiry  proceeding  that 
could  lead  to  a  change  in  policy 
intended  to  be  binding  as  a  matter  of 
law; 

— Clarified  that  any  presentations, 
whether  ex  parte  or  not,  would  be 
prohibited  in  non-restricted 
proceedings  from  the  time  that  any 
such  proceeding  has  been  placed  on 
the  Sunshine  Agenda  for  Commission 
consideration:  and 

— Clarified  that  the  Managing  Director 
will  provide  notice  to  the  parties  to  a 
proceeding  when  a  prohibited  ex 
parte  presentation  has  occurred  but 
that  he  shall  not  be  required  to  serve 
copies  of  the  prohibited  presentation 
except  if  he  determines  that  there  are 
public  interest  reasons  that  warrant 
service  of  such  information. 
6.  The  Commission  has  also  made 

certain  other  clarifications. 


simplications,  and  modifications  of  its 
ex  parte  rules,  procedures,  and  policies 
as  indicated  below. 

7.  Accordingly,  the  Commission 
concludes,  after  careful  consideration, 
that  the  new  rules  adopted  in  this 
Report  and  Order  promolt  the  broad 
public  interest  by  balancing  the 
competing  interests  of  enhancing  the 
public's  confidence  and  trust  in  the 
integrity  of  the  Commission's  decision- 
making processes  and  permitting  the 
agency  to  acquire  information  necessary 
to  fulfill  its  regulatory  mission. 

8.  The  rules  adopted  herein  have  been 
analyzed  with  respect  to  the  Paperwork 
Reduction  Act  of  1980  and  found  to 
impose  new  or  modified  requirements  or 
burdens  on  the  public.  Implementation 
of  these  new/modified  requirements  and 
burdens  will  be  subject  to  approval  of 
the  Office  of  Management  and  Budget  as 
prescribed  by  the  Act. 

9.  In  the  Notice  of  this  proceeding,  the 
Commission  appended  an  Initial 
Regulatory  Flexibility  Analysis  under 
section  603  of  the  Regulatory  Flexibility 
Act  of  1980,  5  U.S.C.  603  but  received  no 
comments  in  response  thereto.  Because 
the  ex  parie  rules  adopted  relate  to 
Commission  practice  and  procedure,  the 
Commission  was  not  required  to 
promulgate  them  under  section  553  of 
the  APA  and,  accordingly,  no  final 
regulatory  flexibility  analysis  is  required 
under  section  604  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  604. 

10.  Accordingly,  //  Is  Ordered  that  the 
Rules  and  Regulations  of  the  Federal 
Communications  Commission  are 
amended  in  the  manner  indicated  in  this 
order. 

11.  //  Is  Further  Ordered  that  these 
amendments  to  the  Commission's  Rules 
Shall  Become  Effective  on  July  6, 1987. 

12.  //  Is  Further  Ordered  that  this 
proceeding  is  Terminated. 

13.  Authority  for  this  action  is 
contained  in  sections  4(i),  4(j),  and  303(r) 
of  the  Communications  Act  of  1934,  as 
amended,  47  U.S.C.  sections  154{i). 
154(j),  and  303(r). 

List  of  Subjects  in  47  CFR  Part  1 

Administrative  practice  and 
procedure. 

Federal  Communications  Commisaion. 
William  ].  Tricarico, 

Secretary. 

PART1-{AMENDED1 

Part  1  (Practice  and  Procedure)  of 
Chapter  I  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

1.  The  authority  citation  for  Part  1 
continues  to  read: 


Authority:  Sec.  4.  303.  409.  48  Stat.  1066. 
1082, 1096.  as  amended:  47  U.S.C.  154.  303. 
409. 

2.  Subpart  H  is  revised  to  read  as 

follows: 

Subpart  rt— Ex  Parte  Commiinic«tk>ns 
General 

1.1200  Introduction. 

1.1202  DeHnitions. 

Sunshine  Period  Prohibition 

1.1203  Sunshme  Period  Prohibition. 
General  Exemptions 

1.1204  General  Exemptions. 
Non-Restricted  Proceedings 

1 1206  Non-restricted  proceedings;  es  parte 
presentations  generally  permissible  but 
subject  to  disclosure. 

Restricted  Proceedings 

1.1208  Restricted  proceedings. 

Prohibition  on  Solicitation  of  Ex  Parle 
Presentations 

1.1210  Prohibition  on  Solicitation  of  Ex  Parte 
Presentations. 

Procedures  for  Handling  of  Prohibited  Ex 
Parte  Presentations 

1  1212  Procedures  for  Handling  of  Prohibited 
Ex  Parle  Presentations. 

Sanctions 

1.1214  Sanctions. 

Subpart  H— Ei  Parte  Communications 
General 

§  1.1200     Introduction. 

(a)  Purpose.  To  ensure  that  the 
Commission's  decisional  processes  are 
fair,  impartial,  and  otherwise  comport 
with  the  concept  of  due  process,  the 
Commission  has  prescribed  rules  and 
regulations  governing  ex  parte 
communications.  These  rules  and 
regulations,  which  are  designed  to  deter 
improper  communications  and  maintain 
the  utmost  public  confidence  in 
Commission  proceedings,  specify 
standards  of  conduct  and  procedures  to 
be  followed  with  regard  to  ex  parte 
presentations  in  Commission 
proceedings  and  provide  for  the 
imposition  of  sanctions  for  violations  of 
these  standards  and  procedures.  Where 
the  public  interest  so  requires  in  a 
particular  proceeding,  the  Commission 
retains  the  discretion  to  issue  public 
notices  setting  forth  modified  or  more 
stringent  ex  parte  procedures. 

(b)  General  applicability.  These  rules 
set  forth  the  ex  parte  requirements  that 
apply  in  various  types  of  Commission 
proceedings.  Following  {  1.1202 
(Definitions),  the  rules  describe  three 
general  classes  of  FCC  proceedings. 

a 


First,  §  1.1204(a)  lists  types  of 
proceedings  in  which  there  are  no  ex 
parte  restrictions.  In  these  proceedings, 
parties  and  Commission  decision 
makers  may  communicate  freely, 
without  regard  to  the  prohibitions  and 
disclosure  requirements  of  these  ex 
parte  rules.  Next,  §  1.1206(c)  lists 
proceedings  that  are  classified  as  "non- 
restricted."  In  non-restricted 
proceedings,  parties  and  Commission 
decision-makers  are  permitted  to  engage 
in  ex  parte  communications  but  certain 
disclosure  requirements  must  be  met. 
Finally,  §  1.1208(c)  lists  proceedings  that 
are  classified  as  "restricted."  In 
restricted  proceedings,  ex  parte 
communications  are  generally 
prohibited.  In  all  proceedings,  including 
exempt  proceedings,  certain  periods  are 
set  aside  during  which  all 
communication  with  Commission 
personnel  is  prohibited.  See  §  1.1203.  In 
addition,  the  prohibitions  and 
requirements  applicable  to  "restricted" 
and  "non-restricted  "  proceedings  are 
subject  to  certain  general  exceptions, 
which  are  listed  in  §  1.1204(b). 
Therefore.  §  1.1204(b)  should  always  be 
examined  to  determine  whether  a 
seemingly  prohibited  ex  parte 
communication  may  be  permissible. 

Note. — Inquiries  concerning  the  propriety 
of  ex  parte  communications  should  be 
directed  to  the  Office  of  General  Counsel. 

§  1.1202    Definitions. 

(a)  Presentation.  Any  communication 
directed  to  the  merits  or  outcome  of  a 
proceeding.  Excluded  from  this  term  is  a 
communication  which  is  inadvertently 
or  casually  made,  or  a  communication 
which  is  an  inquiry  or  request  for 
information  relating  solely  to  the  status 
of  a  proceeding.  A  status  inquiry  which 
states  or  implies  a  preference  for  a 
particular  party  or  position  in  a 
proceeding,  or  which  states  why  timing 
is  important  to  a  particular  party,  or 
which  in  any  other  manner  is  intended 
as  a  means,  direct  or  indirect,  to  address 
the  merits  or  outcome,  or  influence  the 
timing,  of  a  proceeding  is  a  presentation. 

(b)  Ex  parte  presentation.  Any 
presentation  made  to  decision-making 
personnel  but,  in  restricted  proceedings, 
any  presentation  to  or  from  decision- 
making personnel,  which: 

(1)  If  written,  is  not  served  on  the 
parties  to  the  proceeding,  or 

(2)  If  oral,  is  made  without  advance 
notice  to  the  parties  to  the  proceedings 
and  without  opportunity  for  them  to  be 
present. 

Comments  and  reply  comments  in 
informal  rule  making  proceedings 
pursuant  to  §§  1.415  and  1.419  are  not 


considered  ex  parte  presentations  even 
if  they  are  not  served  on  other  parties. 

(c)  Decision-making  personnel.  Any 
member,  officer  or  employee  of  the 
Commission  who  is  or  may  reasonably 
be  expected  to  be  involved  in  the 
decisional  process  in  the  proceeding. 
Unless  otherwise  specified,  such 
persons  usually  include  the 
Commissioners,  their  assistants,  and 
other  professional  personnel  of  the 
Commission.  Any  person  who  has  been 
made  a  party  to  a  proceeding  o.-  who 
otherwise  has  been  excluded  from  the 
decisional  process  shall  not  be  treated 
as  a  decision-maker  with  respect  to  that 
proceeding.  Thus,  any  person  designated 
as  part  of  a  separated  trial  staff  shall 
not  be  considered  a  decision-making 
person  in  the  designated  proceeding. 
Unseparated  Bureau  or  Office  staff  who 
may  reasonably  be  expected  to  become 
involved  in  the  decisional  process  of  the 
proceeding  shall  be  considered  decision- 
making personnel. 

(d)  Adjudicative  proceeding.  Any 
proceeding,  other  than  a  rule  making  or 
a  tariff  proceeding  involving  future  rates 
or  practices,  initiated  upon  the 
Commission's  own  motion  or  upon  the 
filing  of  an  application,  a  petition  for 
special  relief  or  waiver,  or  a  complaint 
or  similar  pleading  that  involves  the 
determination  of  rights  and 
responsibilities  as  between  specific 
parties. 

(e)  Formal  opposition  or  formal 
complaint.  (1)  A  pleading  opposing  the 
grant  of  a  particular  application,  waiver 
request,  petition  for  special  relief  or 
other  request  for  Commission  action,  or 
a  pleading  in  the  nature  of  a  complaint 
(other  than  a  section  208  complaint), 
which  meets  the  following  requirements: 

(i)  The  caption  and  text  of  a  pleading 
make  it  unmistakably  clear  that  the 
pleading  is  intended  to  be  a  formal 
opposition  or  formal  complaint; 

(ii)  The  pleading  is  served  upon  the 
other  parties  to  the  proceeding  or,  in  the 
case  of  a  complaint,  upon  the  person 
subject  to  the  complaint:  and 

(iii)  The  pleading  is  filed  within  the 
time  period,  if  any,  prescribed  for  such  a 
pleading; 

(2)  A  formal  complaint  under  section 
208  of  the  Communications  Act  if  it 
meets  the  requirements  of  §  1.721  at  seq. 
of  the  Commission's  Rules  (formal 
complaints  against  common  carriers). 

(f)  Sunshine  Agenda  period.  For 
purposes  of  this  subpart,  the  Sunshine 
Agenda  period  is  defined  as  the  period 
of  time  that  commences  with  release  of 
a  public  notice  that  a  matter  has  been 
placed  on  the  Sunshine  Agenda  and  that 
terminates  when  the  Commission: 

(i)  Releases  a  final  order,  or 


(ii)  Issues  a  public  notice  stating  that 
the  matter  has  been  deleted  from  the 
Sunshine  Agenda,  or 

(iii)  Issues  a  public  notice  stating  that 
the  matter  has  been  returned  to  the  staff 
for  further  consideration, 
whichever  one  of  the  above  occurs  first. 

Sunshine  Period  Prohibition 

§1.1203    Sunshiine  period  prohibition. 

(a)  Unless  exempted  under 
§  1.1204(b),  the  making  of  any 
presentation,  whether  ex  parte  or  not.  to 
decision-making  personnel  concerning 
matters  listed  on  the  Sunshine  Agenda 
is  prohibited  during  the  Sunshine 
Agenda  period.  See  %  1.1202(f). 

(b)  The  prohibition  on  presentations  in 
§  1.1203(a)  above  shall  not  apply  to 
responses  to  ex  parte  presentations  that 
are  requested  under  §  1.1204(b)(7)  or  to 
presentations  regarding  settlement 
agreements. 

General  Exemptions 

§  1.1204    General  Exemptions. 

(a)  Proceedings  in  which  no  ex  parte 
restrictions  apply.  Subject  to  the 
provisions  of  §1.1203  (Sunshine  Period 
Prohibition)  and  §1. 1208(b)  (Restricted 
Proceedings),  there  are  no  ex  parte 
restraints  or  disclosure  requirements  in 
the  following  types  of  proceedings: 

(1)  An  adjudicative  proceeding  as 
defined  in  §  1.1202(d)  unless  it 

(i)  Is  formally  opposed  or  involves  a 
formal  complaint  (see  §  1.1202(e)):  or 

(ii)  Involves  mutually  exclusive 
applications:  or 

(iii)  Has  been  designated  for  hearing 
[see  §  1.1208(c)(l)(i)). 

(21  A  pending  petition  for  rule  making 
unless  it 

(i)  Involves  the  allotment  of  a  channel 
in  the  radio  broadcast  or  television 
broadcast  services,  and 

(ii)  Is  formally  opposed  (see 
§  1.1208(c)(2)). 

(3)  A  request  for  information  which  is 
filed  pursuant  to  the  Freedom  of 
Information  Act,  5  U.S.C.  552,  unless  it  is 
formally  opposed. 

Note. — In  proceedings  exempted  by 
§  1.1204(a)(1)  through  (3),  oral  ex  parte 
communications  are  permissible,  but  only 
between  the  Commission  and  the  formal 
party  involved  or  his  representative.  Any 
informal  objectors  (whether  their  objections 
are  oral  or  written)  are  subject  to  ex  parte 
procedures  set  forth  in  §  1.1208  barring  oral 
ex  parte  contacts  except  where 
confidentiality  is  necessary  to  protect  these 
persons  fiom  possible  reprisals.  Oral 
communications  between  Commission  staff 
and  advisory  coordinating  committee 
members  with  respect  to  coordination  of 
assignment  of  frequencies  in  the  private  land 
mobile  services  and  fixed  services  authorized 
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under  section  331  of  the  Comtnunicaltons  Act 
are  not  prohibited. 

(4)  A  notice  of  inquiry  pi^)ceeding 
unless  th«  Commission  slates  otherwise, 
see  §  1.1206(b((2). 

(5)  A  proceeding  involving  an  informal 
complaint  against  a  carrier  under 
section  208  of  the  Communications  Act 
[see  §  1.711  of  the  Rules)  unless  it  has 
been  designated  for  hearing. 

(6)  A  tariff  proceeding  under  section 
203.  204.  or  205  of  the  Communications 
Act  unless  it  has  been  set  for 
investigation,  [see  S  1.1206(b)(6). 

(b)  Exempt  Ex  Parte  Presentations. 
The  following  types  of  ex  parte 
presentations  are  exempt  from  the 
prohibitions  and  requirements  in 
§  1.1206  (non-restricted  proceedings) 
and  §  1.1208  (restricted  proceedings)  as 
follows: 

(1)  The  presentation  is  authorized  by 
statute  or  by  the  Commission's  Rules. 
see,  e.g..  §  1.333(d). 

(2)  The  presentation  is  made  by  or  to 
Ihe  General  Counsel  or  his  or  her  staff 
and  concerns  judicial  review  of  a  matter 
which  has  been  decided  by  the 
Commission. 

(3)  The  presentation  directly  relates  to 
an  emergency  in  which  the  safety  of  life 
is  endangered  or  substantial  loss  of 
property  is  involved:  proviii»'il  however, 
that  if  the  presentation  is  oral,  a  wntten 
summary  of  the  presentation  shall  be 
filed  within  a  reasonable  period  of  time 
thereafter. 

(4)  The  presentation  involves  a 
military  or  foreign  affairs  function  of  the 
United  States  or  classified  security 
information. 

(5)  The  presentation  is  to  or  from  staff 
of  an  agency  of  Ihe  Federal  Government 
L.iid  involves  a  matter  over  which  that 
agency  and  the  Commission  share 
jurisdiction. 

(6)  The  presentation  is  between 
Commission  staff  and  an  advisory 
coordinating  committee  member  with 
respect  to  the  coordination  of  frequency 
assignments  to  stations  in  the  private 
land  mobile  services  or  fixed  services  as 
authorized  by  section  331  of  the 
Communications  Act. 

(7)  The  presentation  is  requested  by 
Ihe  Commission  or  staff  for  the 
clarification  or  adduction  of  evidence  or 
for  resolution  of  issues,  and  the 
proceeding  is  a  restricted  proceeding 
which  has  not  been  designated  for 
hearing,  a  non-restricted  proceeding  or 
an  exempt  proceeding. 

No4e. — In  a  restricted  proceeding,  any  new 
written  infonnalion  elicited  from  such  a 
request  and  a  summary  of  any  new  oral 
information  shall  be  served  by  the  person 
making  the  presentation  upon  Ihe  other 
parties  to  Ihe  proceeding  Where  such  service 
would  be  unduly  burdensome  becmise  parties 


to  the  proceedins  are  numerous  or  because 
the  materials  relahnt  to  the  prem^ntafion  are 
voluminous,  the  CommiMiun  may  waive  such 
service  by  iMuiny  a  publir  nortec  whick 
slates  thai  copicg  of  iKe  prt»»enl8tK>n  and/or 
materials  retatinf;  tu  il  are  avHiiubie  for 
public  inspection  and  by  includ:n^  copies  of 
Ihe  presentation  and/or  mdiL'naU  relaling  to 
il  in  the  record  of  the  procfeding.  In  a  non- 
restricted  proceeding,  any  new  information 
elicited  from  such  a  request  shall  be 
disclosed  in  accordance  with  the  procedures 
set  forth  in  Section  1  120B.  Any  new 
information  received  during  the  S*m»hme 
period  shall  be  fuHy  di.tr losed  in  ai  cordanoe 
with  Ihe  above  prtx  edures  or  by  other 
ade<)uate  meana  of  notice  Ihe  CommiBsion 
deems  appropriate. 

Non-Rentrirled  PrtJceedinRS 

§1.1206     Noo-f**trict*d  proc««<Mngft:  •« 
parte  presentation*  0en«raUy  p«niM*sibi« 

but  subject  to  disclosure. 

(a)  Except  as  provided  during  the 
Sunshine  Agenda  penod  [set'  1}  J.  1203). 
ex  parte  presentations  are  permissible 
in  non-restricted  proceed!  nfis  if  the 
following  disclosure  requirvments  are 
met: 

(1)  Wntten  ex  parte  presentations 
made  by  persona  outside  the 
Commission.  Any  person  who  makes  or 
submits  a  wntten  ex  partp  presentation 
shall  provide  on  the  same  day  it  is 
submitted  a  copy  of  same  under 
separate  cover  to  the  Commission's 
Secretary  for  inclusion  in  Ihe  putilic 
record.  "The  presentation  must  indicate 
on  its  face  the  docket  numbt'r  nf  the 
particular  proceedings(8)  to  which  it 
relates  and  the  fact  that  a  copy  of  it  has 
been  submitted  to  the  Secretary. 

(2)  Oral  ex  parte  presentations  made 
by  persons  outside  the  Commission. 
Any  person  who  in  making  an  oral  ex 
parte  presentation  presents  data  or 
arguments  not  already  reflected  in  that 
person's  written  comments,  memoranda, 
or  other  previous  filings  in  that 
proceeding  shall  provide  on  the  day  of 
the  oral  presentation  a  written 
memorandum  to  the  Secretary  (with  a 
copy  to  the  Commissioner  or  staff 
member  involved)  which  summarizes 
the  data  and  arguments. 

(3)  Ex  parte  presentations  requested 
by  persons  within  the  Commission  and 
spontaneous  ex  parte  presentations.  A 
decision  making  person  who  requests  an 
ex  parte  prcjentafion  should  advise  the 
person  making  the  presentation  that  the 
presentation  must  be  reflected  in  the 
public  record  before  the  Commission 
issues  a  final  order  in  the  relevant 
proceeding.  Any  person  who  makes  a 
presentation  under  this  paragraph  shall 
comply  with  the  requirements  of 
paragraph  (a)(1)  or  paragraph  (a)(2), 
whichever  is  applicable. 


(4)  Notice  of  ex  parte  presentations. 
The  Commission's  Secretary  shall  place 
in  the  public  file  or  record  of  the 
proceeding  written  ex  parte 
presentations  and  memoranda  reflecting 
oral  ex  parte  presentations.  The 
Secretary  shall  issue  a  public  notice 
listing  any  written  ex  parte 
presentations  or  written  summaries  of 
oral  ex  parte  presentations  received  by 
his  office  during  the  preceding  week 
relating  to  any  non-restricted 
proceeding. 

(b)  Unless  otherwise  ordered  by  the 
Commission,  a  non-restricted 
proceeding  includes  the  following: 

(1)  An  informal  rule  nuiking 
proceeding  conducted  under  st'clion  553 
of  the  Administrative  Procedure  Act 
(upon  Commission  aiioption  of  a  notice 
of  proposed  rule  making),  unless  the 
proceeding  concerns  the  allotment  of  a 
specific  channel  in  the  rariio  or 
television  broadcast  services,  see 

i  1.1208(c)(2). 

(2)  An  inquiry  proceeding  (upon 
Commission  adoption  of  a  notice  of 
inquiry)  where  the  Commission 
specifically  states  the  proceedmg  is 
"non-restricted    because  it 
contemplates  adoption  of  a  binding 
policy  determination. 

(3)  A  proceeding  conducted  pursuant 
to  section  220(b)  of  Ihe  Communications 
Act  for  prescription  of  common  carrier 
depreciation  rates  (upon  release  of  a 
public  notice  of  specific  proposed 
depreciation  rates  for  a  carrier  or 
carriers). 

(4)  A  petition  or  request  for 
declaratory  ruling  at  the  time  a  formal 
opposition  to  the  petition  has  been  filed. 

(5)  A  rule  making  proceed:r,g 
conducted  pursuant  to  section  201(a), 
213(a).  221(c)  or  222  of  the 
Communications  Acl  or  section  201(c)(2) 
or  201(c)(5)  of  the  Communications 
Satellite  Act  of  19b2.  if  the  prticeeding 
has  been  formally  opposed  or  has  been 
set  for  investigation  by  the  Commission. 

(6)  A  tanff  prorperiing  which  has  been 
set  for  investigation  by  the  Commission 
under  section  204  or  205  or  a  rate  of 
return  proceeding  under  Title  11  of  the 
Communications  Act. 

Note. — Proceedings  under  the  statutory 
provisions  listed  in  §§1  1206(b)(';)  and 
M206(bH6)  thai  peHain  pnmariiy  \o  past 
rates  or  practices  of  common  earners  may  be 
adjudicative  proceedings  subiect  to  the 
provisions  of  section  1.1208.  See  5  U.S.C. 
551(4):  47  U  S.C.  409(c)(1)(2Hd);  v47?^r  v.  FCC. 
449  F  2d  439  (2d  Crr.  1971 ). 

(7)  A  proceeding  under  section  221(a) 
(telephone  acquisitions  and 
consolidations)  of  the  Communications 
Act  from  the  time  a  formal  request  for 


Federal  Register  /  Vol.  52,  No.  107  /  Thursday.  June  4,  1987  /  Rules  and  Regulations  21055 


hearing  has  been  made  by  an  entity 
specified  in  that  section. 

(8)  A  proceeding  under  section  214(a) 
(extension  of  lines)  of  the 
Communications  Act  at  the  time  a 
formal  opposition  has  been  filed  and 
prior  to  designation  for  hearing,  see 

§  1.1208(c)(3). 

(9)  A  proceeding  involving  a  request 
for  information  filed  pursuant  to  the 
Freedom  of  Information  Act,  5  U.S.C. 
552,  upon  the  filing  of  a  formal 
opposition  to  the  request  or,  in  a 
proceeding  where  the  requested 
information  is  the  subject  of  a  request 
for  confidentiality,  upon  the  filing  of  the 
FOIA  request. 

Restricted  Proceedings 

§  1.1208    Restricted  Proceedir>gs. 

(a)  Unless  exempted  under 

§  1.1204(b),  ex  parte  presentations  are 
prohibited  in  restricted  proceedings.  The 
prohibition  continues  in  effect  until  the 
proceeding  has  been  decided  or  a 
settlement  or  agreement  by  the  parties 
has  been  approved  by  the  Commission 
and  such  decision  or  approval  is  no 
longer  subject  to  reconsideration  by  the 
Commission  or  to  review  by  any  court. 

(b)  No  person  shall  make  an  ex  parte 
presentation  in  a  proceeding  that  could 
become  restricted  even  though  the 
proceeding  is  not  restricted  at  the  time 
if: 

(1)  That  person  intends  to  file  a 
mutually  exclusive  application  which 
would  cause  the  proceeding  to  become 
restricted;  or 

(2)  That  person  intends  to  file  an 
opposition,  complaint,  or  objection 
which  would  cause  the  proceeding  to 
become  restricted. 

Note.— The  prohibition  in  J  1.1208(b)(2)  is 
inapplicable  to  complaint  proceedings  under 
section  208  of  the  Communications  Act. 

(c)  Unless  governed  by  §  1.1204  or 
§  1.1206.  the  following  are  restricted 
proceedings: 

(l)(i)  Any  adjudicative  proceeding, 
including  any  proceeding  conducted 
pursuant  to  section  303(1)  (classification 
and  qualifications  of  radio  station 
operators):  section  303(m)  (suspension  of 
radio  licenses);  sections  308  and  309 
(application  for  licenses);  section  310 
(holding  and  transfer  of  licenses); 
section  312  (administrative  sanctions); 
section  315  (facilities  for  candidates  for 
public  office):  section  316  (modification 
of  construction  permits  or  licenses)  of 
the  Communications  Act;  special  relief 
or  waiver  proceedings  under  the  above 
sections;  or  cable  television  special 
relief  or  waiver  proceedings. 

Note.^See  also  Note  to  i  1.1204  (a)ll) 
through  (3). 


(ii)  Any  proceeding  under  section  206 
(liability  of  carriers  for  damages); 
section  207  (recovery  of  damages); 
section  208  (complaints);  section  212 
(interlocking  directorates);  section 
214(d)  (line  extensions);  section  224(b)(1) 
(pole  attachments)  of  the 
Communications  Act. 

(iii)  Any  proceeding  under  sections 
201(c)(6),  (7),  (9)  or  304(f)  of  the 
Communications  Satellite  Act  of  1962. 

(iv)  From  the  day  on  which  any  of  the 
following  has  occurred: 

(A)  The  release  of  an  order 
designating  the  proceeding  for  hearing 
(unless  a  hearing  has  been  subsequently 
waived  pursuant  to  §  1.92  of  this 
chapter); 

(B)  The  filing  of  a  formal  opposition  or 
formal  complaint; 

(C)  The  release  of  a  public  notice 
apprising  the  public  of  the  filing  of  a 
mutually  exclusive  application  p/^7v/c/p(/, 
however,  that  if  a  person  has  actual 
knowledge  that  a  mutually  exclusive 
application  has  been  filed  prior  to  the 
release  of  the  public  notice,  that  person 
is  prohibited  from  making  an  ex  parte 
presentation  from  the  moment  of  such 
actual  knowledge.  The  term  "public 
notice"  as  used  in  this  subsection  means 
the  public  notice  issued  at  regular 
intervals  listing  all  applications  and 
major  amendments  thereto  which  have 
been  tendered  (or,  in  non-broadcast 
services,  accepted)  for  filing.  [See 

§§  1.564(c),  1.962(e)  and  21.27(b)  of  this 
chapter.)  When  the  Commission  issues  a 
specific  public  notice  stating  that  there 
is  a  possibility  of  conflict  between  the 
applications,  then  the  term  "public 
notice"  shall  refer  to  the  specific  public 
notice  rather  than  that  issued  at  regular 
intervals. 

(2)  An  informal  rule  making 
proceeding  concerning  the  allotment  of  a 
channel  in  the  radio  broadcast  or 
television  broadcast  services  [see 
Sangamon  Valley  Television 
Corporation  v.  United  States,  269  F.2d 
221,  224  (DC  Cir.  1959))  at  the  time  of 
adoption  of  the  notice  of  proposed  rule 
making  or  the  filing  of  an  opposition  to  a 
petition  for  rule  making,  wliichever  is 
earlier. 

(3)  A  proceeding  conducted  pursuant 
to  section  214(a)  of  the  Communications 
Act  that  has  been  designated  for 
hearing. 

(4)  Any  other  proceeding  that  the 
Commission  designates  as  restricted. 

Prohibition  on  Solicitation  of  Ex  Parte 
Presentations 

§  1.1210    Prohibition  on  solicitation  of  Ex 
Parte  Presentations. 

No  person  shall  solicit  or  encourage 
others  to  make  any  ex  parte 


presentation  which  he  or  she  is 
prohibited  from  making  under  the 
provisions  of  this  subpart. 

Procedures  for  Handling  of  Prohibited 
Ex  Parte  Presentations 

§  1.1212    Procedures  for  Handlir>g  of 
Prohblted  Ex  Parte  Presentations. 

(a)  If  a  prohibited  oral  ex  parte 
presentation  is  initiated,  the  person  to 
whom  it  is  addressed  shall  advise  the 
person  initiating  it  that  the  presentation 
is  prohibited  and  terminate  the 
discussion. 

(b)  If  a  prohibited  oral  ex  parte 
presentation  has  been  made,  the 
Commission  personnel  to  whom  the 
presentation  was  made  shall  forward  to 
the  Managing  Director  a  statement 
containing  the  following  information: 

(1)  The  name  of  the  proceeding. 

(2)  The  name  and  address  of  the 
person  making  the  presentation  and  that 
person's  relationship  (if  any)  to  the 
parties  to  the  proceding  or  to  their 
attorneys. 

(3)  The  date  and  time  of  the 
presentation,  its  duration,  and  the 
circumstances  (telephone,  personal 
interview,  casual  meeting,  etc.)  under 
which  it  was  made. 

(4)  A  brief  summary  of  the  substance 
of  the  presentation. 

(5)  Whether  the  person  making  the 
presentation  persisted  in  doing  so  after 
having  been  advised  that  the 
presentation  was  prohibited. 

(6)  The  date  and  time  at  which  the 
statement  was  prepared. 

(c)  Written  ex  parte  presentations  that 
are  prohibited  shall  be  forwarded  by  the 
person  receiving  them  to  the  Managing 
Director.  If  the  circumstances  in  which 
such  a  presentation  was  made  are  not 
apparent  from  the  presentation  itself,  a 
statement  describing  those 
circumstances  shall  be  submitted  to  the 
Managing  Director  with  the 
presentation. 

(d)  Prohibited  wntten  ex  parte 
presentations,  all  statements  and 
correspondence  relating  thereto,  all 
statements  and  correspondence  relating 
to  prohibited  oral  ex  parte  presentations 
shall  be  placed  in  a  public  file  which 
shall  be  associated  with,  but  not  made  a 
part  of  the  file  or  record  of  the 
proceeding  to  which  the  presentations 
pertain.  In  a  proceeding  which  has  not 
yet  been  designated  hearing,  no  such 
presentations,  statements  or 
correspondence  relating  thereto,  shall  be 
considered  in  determining  the  merits  of 
the  proceeding  except  upon  notice  and 
disclosure  to  the  parties  to  the 
proceeding.  Once  a  proceeding  has  been 
designated  for  hearing,  such  materials 
may  be  considered  in  determining  the 
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merits  of  a  restricted  proceeding  only  if 
they  are  made  a  part  of  the  record  of  the 
proceeding. 

(e)  If  the  Managing  Director 
determines  that  an  ex  parte  presentation 
IS  prohibited  by  this  subpart,  he  shall 
notify  the  parties  to  the  proceeding  that 
a  prohibited  ex  parte  presentation  has 
occurred.  If  the  Managing  Director 
determines  that  the  public  interest  so 
requires,  he  shall  serve  upon  the  parties 
to  the  proceeding  copies  of  the 
presentation  or,  if  it  was  oral,  a 
summary  of  the  presentation,  as  well  as 
any  statements  or  correspondence 
describing  the  circumstances  in  which  it 
was  made.  Service  by  the  Managing 
Director  shall  not  be  deemed  to  cure  any 
violation  of  the  rules  against  prohibited 
ex  parte  presentations. 

(f)  If  circumstances  satisfy  the 
Managing  Director  that  notice  of  a 
prohibited  presentation  under  paragraph 
(e)  of  this  section  would  be  unduly 
burdensome  because  the  parties  to  the 
proceeding  are  numerous,  he  may  (in 
lieu  of  notice  to  the  parties)  issue  a 
public  notice  that  a  prohibited 
presentation  has  been  made  in  the 
proceeding.  Where  a  determination  has 
been  made  that  disclosure  of  the 
prohibited  presentation  would  be 
appropriate  under  paragraph  (e)  of  this 
section  and  circumstances  satisfy  the 
Managing  Director  that  service  of  copies 
of  the  prohibited  presentation  would  be 
unduly  burdensome  because  the  parties 
to  the  proceeding  are  numerous  or 
because  the  materials  relating  to  the 
presentation  are  voluminous,  he  may 
issue  a  public  notice  that  copies  of  'he 
presentation  and/or  materials  relating 
to  it  are  available  for  public  inspection. 

(g)  A  copy  of  any  statement  describing 
the  circumstances  in  whicJi  any 
prohibited  ex  parte  presentation  was 
made  shall  be  forwarded  to  the  person 
who  made  the  presentation.  Within  10 
days  thereafter,  the  person  who  made 
the  presentation  may  file  with  the 
Managing  Director  a  notarized 
statement  regarding  the  presentation 
and  the  circumstances  in  which  it  was 
made.  If  the  Managing  Director  deems  it 
appropriate,  he  shall  serve  copies  of  the 
notarized  statement  upon  parties  to  the 
proceeding. 

t;  1.1214     Disclosure  of  informa<iof> 
concerning  vtotatton*  of  tfUs  •ut>part. 
Any  party  to  a  proceeding  or  any 
Commission  employee  who  has 
substantial  reason  to  believe  that  any 
violation  of  this  subpart  has  been 
solicited,  attempted,  or  committed,  shall 
promptly  advise  the  Managing  Director 
in  writing  of  all  the  facts  and 
circumstances  concerning  the  matter 
which  are  known  to  him. 


Sanctions 

§  1.1216     Sancttons. 

(a)  Parties.  (1)  Upon  notice  and 
hearing,  any  party  to  a  restricted 
proceeding  who  directly  or  indirectly 
violates  or  causes  the  violation  of  any 
provision  of  this  subpart,  or  who  fails  to 
advise  the  Managing  Director  of  the 
facts  and  c:irrumstrtnces  ( onieming  any 
such  violation,  may  be  disqualified  from 
further  participation  in  that  proceeding 
Such  alternative  or  additional  sanctions 
as  may  be  appropriate  may  be  imposed. 

(2)  To  the  extent  consistent  with  the 
interests  of  justice  and  the  public,  a 
party  who  has  violated  or  caused  the 
violation  of  any  provision  of  this  subpart 
may  be  required  to  show  cause  why  his 
claim  or  interest  in  the  proceeding 
should  not  be  dismissed,  denied, 
disregarded,  or  otherwise  adversely 
affected. 

(b)  Commission  personnel.  For 
violations  of  the  provisions  of  this 
subpart  by  Commission  personnel  refer 
to  Administrative  Order  No.  10. 

(c)  Other  persons.  Such  sanctions  as 
may  be  appropriate  under  the 
circumstances  shall  be  imposed  upon 
other  persons  who  violate  the  provisions 
of  this  subpart. 

(d)  The  sanctions  outlined  in 
paragraphs  {a)(l),  (b).  and  (c)  of  this 
section  shall  also  apply  in  non-restricted 
rulemaking  proceedings,  but  the 
sanction  outlined  in  paragraph  (a)(2)  of 
this  section  shall  not  apply  in  such 
proceedings. 

|FR  Doc.  87-12335  Filed  «>-3-«7:  8:45  ami 
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47  CFR  Part  73 

IMM  Docket  No  86-27;  Riyi-5157;  RIM-53641 

Radio  Broadcasting  Servtces;  Topsatl 
Beacti  and  Wilmington,  NC 

agency:  i-ederai  Conmiunications 

Commission. 

action:  Final  rule. 

summary:  This  document  substitutes 
Channel  280A  for  Channel  287A  at 
Topsail  Beach,  as  the  community's  first 
local  FM  service,  in  response  to  a 
petition  for  reconsideration  filed  jointly 
by  Jeffrey  D.  Southmayd  and  Woolfson 
Broadcasting  Corporation  of 
Wilmington.  Inc.  Channel  280A  can  be 
allocated  to  Topsail  Beach  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  without  a  site  restriction. 
The  substitution  of  Channel  286C2  for 
Channel  265A  at  Wilmington,  North 
Carolina,  as  requested  by  Woolfson 
Broadcasting  Corporation  of 


Wilmington,  Inc.  will  be  subject  of  a 
Further  Notice  of  Proposed  Rule  Making 
to  explore  possible  transmitter  site 
problems 

EFf^CTIVE  DATE;  July  13.  1987;  The 
window  period  for  filing  applications 
will  open  on  July  14, 1987,  and  close  on 
August  12. 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Leslie  K.  Shapiro,  Mass  .VlediH  Bureau, 
(202)  634-6530. 

SUPPLY MENTARV  INFORMATION:  This  is  a 
summar>  of  the  Commission's 
Memorandum  Opinion  and  Order.  MM 
Docket  No.  86-27,  adopted  April  17. 
1987,  and  released  May  28.  1987.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230|.  1919  M 
Street,  NW.,  Wdshinjjton.  U.C  The 
complete  text  of  this  deuM(»n  may  also 
be  purchased  from  the  Commission  s 
copy  contractors.  International 
Transportation  Service,  (202)  857-3800, 
2100  M  Street,  NW,  Suite  140. 
Washington,  DC  20037. 

List  of  SubjecU  In  47  CFR  Part  73 

Rndin  hroadca.stmg 

47  CFR  PART  73— (AMENDED! 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority  47  U  S  C.  l54.  303. 

§73.202     I  Amended  I 

2.  Section  73.202(b),  The  Table  of  FM 
Allotments  for  Topsail  Beach,  North 
Carolina,  is  amended  by  removing 
Channel  287A  and  adding  Channel 
280A. 

Bradley  P.  tlolmes. 

Chief.  Policy  and  Rules  Division.  Mass  Media 

Bureau. 

(FR  Doc  87-12708  Tiled  6-3-87;  8:45  am] 

BILLING  cooc  (Tii-ei-M 

GENERAL  SERVICES 
ADMINISTRATION 

48  CFR  Parts  542,  552  and  553 
lAPD  2600.12  CHGE  44) 

General  Services  Administratton 
Acquisition  Regulation;  Status  Report 
of  Orders  and  Shipments 

AGENCY:  Office  of  Acquisition  Policy, 

GSA. 

ACTION:  Final  rule. ^^^_^ 

Summary:  The  General  Services 
Administration  Acquisition  Regulation 
(GSAR).  Chapter  5,  is  amended  to  revise 
Section  542.1107  to  provide  for  the  use  of 
the  Status  Report  of  Orders  and 
Shipments  clause  in  contracts  for 
special  order  program  items  as  well  as 
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contracls  for  stock  items:  to  revise 
Section  552.242-70  to  incorporate  the 
clause  revised  by  Acquisition  Circular 
AC-86-6  and  to  cancel  the  circular  to 
revise  Section  553.270-3  to  delete  the 
instructions  on  modifying  certain 
articles  of  GSA  Form  3507,  Supply 
Contract  Clauses,  and  to  illustrate  the 
form  in  Section  553.370-3507.  The 
intended  effect  is  to  improve  the 
regulatory  coverage  and  to  provide 
uniform  procedures  for  contracting 
under  the  regulatory  system. 
EFFECTIVE  DATE:  May  26.  1987. 
FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Ida  M.  Ustad.  OfTicp  of  GSA 
Acquisition  Policy  and  Regulations  on 
(202)565-1224, 
SUPPLEMENTARY  INFORMATION: 

Background 

The  General  Servires  Administration 
published  Acquisition  Circular  AC-86-6 
in  the  Federal  Register  on  )uly  16.  1986. 
51  FR  25703.  to  temporarily  amend  the 
Status  Report  of  Orders  and  Shipments 
clause.  The  rule  was  not  published  for 
public  comment  because  it  did  not  have 
a  significant  cost  or  administrative 
impact  on  contractors  or  offerors. 
Comments  received  from  various  offices 
within  GSA  have  been  reviewed, 
reconciled,  and  incorporated,  when 
appropriate,  in  this  Final  rule. 

Impact 

Ihe  Director.  Office  of  Management 
and  Budget  (OMB).  by  memorandum 
dated  December  14.  1984.  exempted 
certain  procurement  regulations  from 
Executive  Order  12291.  The  exemption 
applies  to  this  rule.  The  GSA  certifies 
that  this  document  will  not  have  a 
significant  economic  effect  on  a 
substantial  numlntr  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
use.  601  et  seq).  This  rule 
permanently  incorporates  the  substance 
of  Acquisition  Circular  AC-a6-6  into  the 
regulation.  The  circular  changed  the 
reporting  frequency  under  GSAR  clause 
552-242-70,  Status  Report  of  Orders  and 
Shipments,  from  once  a  month  to  every 
two  weeks  and  revised  the  instructions 
for  use  of  the  clause.  The  nature  of  the 
status  report  is  such  that  information  is 
inserted  by  the  contractor  on  an  ongoing 
basis  as  delivery  orders  are  received 
and  supplies  shipped.  Therefore,  the 
change  in  frequency  had  no  real  impact 
on  the  reporting  burden.  Additionally. 
individual  reports  take  less  time  to 
prepare  because  there  is  less 
information  to  compile.  Consequently,  a 
regulatory  flexibility  analysis  was  not 
prepared.  The  Status  Report  of  Orders 
and  Shipments  (GSA  Form  1678)  has 
been  approved  by  the  Office  of 


Management  and  Budget  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.)  and  assigned  OMB  Control 
Number  3090-0027. 

List  of  Subjects  in  48  CFR  Parts  542,  552 
and  553 

Government  procurement. 

1.  The  authority  citation  for  48  CFR 
Parts  542,  552  and  553  continues  to  read 
as  follows: 

Authority:  40  U.S.C.  4fl6(c). 

PART  542— CONTRACT 
ADMINISTRATION 

2.  Section  542.1107  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

§  S42. 1 1 07    Contract  daus**. 

(a)  The  contracting  officer  shall  insert 
the  clause  at  section  552.242-70.  Status 
Report  of  Orders  and  Shipments,  in 
solicitations  and  indefinite  quantity  and 
requirements  contracts  for  stock  or 
special  order  program  items.  The  clause 
may  also  be  used  in  idenfinite  delivery 
definite  quantity  contracts  for  slock  or 
special  order  program  items  when  close 
monitoring  is  neces8ar\  because 
numerous  shipments  are  involved. 


PART  552— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

3.  Section  552.242-70  is  revised  to  read 
as  follows: 

§  552.242-70    Status  Report  of  Orders  and 
Shipments. 

As  prescribed  in  section  542.1107(a], 
insert  the  following  clause: 

Status  Report  of  Orders  and  Shipments  (May 
1987) 

(a)  On  the  first  and  fifteenth  of  each  montti 
during  the  contract  period  the  Contractor 
shall  furnish  to  Ihe  Administrative 
Contracting  Officer  (ACOl  a  report  covering 
orders  received  and  shipments  made.  The 
information  required  by  the  Govermnent 
must  be  reported  on  GSA  Form  1678.  Status 
Report  of  Orders  and  Shipments,  in 
accordance  with  instructions  on  the  form. 

(b)  Submission  of  the  information  in  an 
automated  printout  form  as  an  attachment  to 
the  GSA  Form  1678  is  acceptable  when 
authorized  by  the  ACO.  In  that  instance, 
blocks  1  through  5  of  the  GSA  Form  1678 
must  be  completed  and  attached  as  a  cover 
page  to  the  automated  report. 

(c)  An  initial  supply  of  GSA  Form  1678  will 
be  forwarded  to  the  Contractor  with  the 
contract.  Additional  copies  of  the  form,  if 
needed,  may  be  obtained  from  the  ACO,  or 
the  Contractor  may  reproduce  the  form. 
(End  of  Clause) 


PART  553— FORMS 

4.  Section  553.270-3  is  amended  by 
revising  paragraph  (e)  to  read  as 
follows: 

§  553.270-3    Contrad  clause*. 
*         *         «         •         * 

(e)  GSA  Form  3507,  Supply  Contract 
Clauses,  is  for  use  in  connection  with 
sealed  bid  and  negotiated  contracts  for 
supplies.  However,  because  most  of  the 
clauses  on  the  form  also  apply  to 
contracts  for  the  rental  of  personal 
property,  the  form  may  also  be  used  for 
rental  contracts. 


§553.370-3507     lAMENDED] 

5.  Section  553.370-3507  is  revised  to 
illustrate  the  January  1987  edition  of  the 
GSA  Form  3507,  Supply  Contract 
Clauses. 

Editorial  Note. — The  revised  GSA  Form 
3507.  Supply  Contract  Clauses,  ia  illustrated 
and  made  a  part  of  the  regulation.  However, 
the  form  is  not  illustrated  in  the  Federal 
Register  or  the  Code  of  Federal  Regulations. 
A  copy  of  the  form  may  l>e  obtained  from  any 
GSA  conU-aclIng  activity  or  the  Director  of 
the  Office  of  GSA  Acquisition  Policy  and 
Regulations  (VP).  18th  and  F  Streets.  NW. 
Washington.  DC  20405. 

Dated:  May  26. 1987. 
Patricia  A.  Szervo, 

Associate  Administrator  for  Acquisition 
Policy. 
(FR  Doc  87-12758  Filed  6-3-87;  8:45  am) 
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INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 

Agency  for  International  Developnwnt 

48  CFR  Parts  701,  705,  709.  715,  719, 
731,736,  and  752 

[AIDAR  Notice  87-81 

Miscellaneous  Amendments  to 
Acquisition  Regulations 

AGENCY:  Agency  for  international 
Development,  IDCA. 

ACTION:  Final  rule. 

summary:  The  A. ID.  Acquisition 
Regulation  (AIDAR)  is  being  amended  to 
reflect  the  renewal  of  OMB  approval  of 
information  collection  and 
recordkeeping  requirements  in  the 
AIDAR;  to  revise  various  $5,000 
thresholds  to  $25,000  to  reflect  the  new 
small  purchase  ceiling;  and  to  make 
miscellaneous  editorial  changes. 
EFFECTIVE  DATE:  June  4,  1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

M/SER/PPE,  Mr.  )ames  M.  Kelly,  Room 
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16001.  SA-14,  Agency  for  International 
Development.  Washington.  DC  20523. 
Telephone  (703)  875-1 S34. 
SUPPLEMENTARY  INFORMATION:  The 

changes  being  made  by  this  Notice  are 
not  considered  significant  rules  subject 
to  FAR  1.301  or  1.5.  This  Notice  is 
exempted  from  the  requirements  of 
Executive  Order  12291  by  OMB  Circular 
85-7.  This  Notice  will  not  have  an 
impact  on  a  substantial  number  of  small 
entities,  nor  will  it  require  any 
information  collection  as  contemplated 
by  the  Regulatory  Flexibility  Act  and 
Paperwork  Reduction  Act.  respectively. 

List  of  Subjects  in  46  CFR  Parts  701,  705, 
709.  715.  719,  731,  736.  and  752. 

Government  procurement. 

For  the  reasons  set  out  in  the 
Preamble.  Chapter  7  of  Title  48  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

1.  The  authority  citations  in  Parts  701. 
705.  709.  715,  719,  731,  736,  and  752  are 
unchanged,  and  continue  to  read  as 
follows: 

Authority:  Sec.  621,  Pub.  L  87-195.  75  Stat. 
445  (22  use.  2381).  as  amended;  E.0. 12163. 
Sept.  29. 1979.  44  VR  56673.  3  CFR  1979  Comp.. 
p.  435. 

PART  701— FEDERAL  ACQUISITION 
REGULATION  SYSTEM 

Subpart  701.1— Purpose,  Autfiorlty, 
Issuance 

2.  Section  701  105  is  revised  as 
follows: 

701.105     OMB  Approval  under  ttie 
Paperworit  Reduction  AcL 

The  following  information  collection 
and  recordkeeping  requirements 
established  by  the  AIDAR  have  been 
approved  by  OMB,  and  assigned  OMB 
Control  Number  0412-0520  (expiration 
date  April  30.  1990): 
709.104-3(c) 
731.205-6(a){2) 
731.205-6(a)(3) 
731.371(c) 
731.772(c) 
737.270(e) 
752.209-70 
752.219-a 
752.228-70(b) 
752.245-70 
752.245-71 
752.7001(a) 
752.7001(b) 
752.7002(a) 
752.7002(b) 
752.7003(b) 
752.7004 
752.7013(a) 
752.7016 
752.7020 


752.7027(a) 
752.7027(b) 
752.7028 
752.7031(b) 

PART  705— PUBLICIZING  CONTRACT 
ACTIONS 

705.002    I  Amended  I 

3.  Section  705.002  is  amended  as 
follows: 

(a)  In  the  first  sentence,  remove  the 
words  "a  Contractor's  Index",  inserting 
in  their  place  "an  A.I.U.  Consultant 
Registry  Information  System  (ACRIS) '; 
and 

(b)  In  the  second  sentence,  remove  the 
words  "Forms  1420-50A.  Consulting 
Organization  Registration  Form;  or 
1420-50B.  Individual  Consultant 
Registration  Form",  inserting  in  their 
place  "Form  1420-50.  A.I.D.  Consultant 
Registry  Information  System  (ACRIS) 
Organization  and  Individual  Profile". 

PART  709— CONTRACTOR 
QUALIFICATIONS 

Subpart  709.4— Debarment. 
Suspension  and  Ineligibility 

4.  Section  709.402  is  revised  as 
follows: 

709.402    Policy 

The  policies  and  procedures  governing 
the  debarment,  suspension,  and 
ineligibility  of  "government 
procurement"  contractors  and  suppliers 
are  set  forth  in  the  Federal  Acquisition 
Regulation.  48  CFR,  Subpart  9.4.  For 
debarment  and  suspension  of  these 
government  procurement  contractors 
and  suppliers  A.I.D.  applies  the 
procedures  set  forth  in  22  CFR  Part  208. 
which  is  also  A.I.D. 's  regulation  for  the 
debarment,  suspension,  and  ineligibility 
of  awardees  of  agreements  other  than 
government  procurement  contracts. 

PART  715— CONTRACTING  BY 
NEGOTIATION 

Subpart  715.5 — Unsolicited  Proposals 

715.504     (Amended) 

5.  Section  715.504  (a)  is  amended  by 
removing  the  words  "Room  647".  in  their 
place  inserting  "14O0A". 

715.506    {Amended] 

6.  Section  715.506  is  amended  by 
removing  the  words  "Room  647".  in  their 
place  inserting  "1400A ". 


PART  7 1»— SMALL  BUSINESS  AND 
SMALL  OISAOV  ANT  AGED  BUStNESS 
CONCERNS 

Subpart  719.2— Policies 

719.270  lAmendedl 

7.  Section  719.270(d]  ;8  amended  by 
removing  "$5.000 ',  in  its  place  inserting 
"$25,000". 

719.271-2    rAnw»d«dl 

8.  Section  719.271-2  is  amended  as 
follows: 

(a)  In  subparagraph  (b)(4).  remove  the 
words  "a  Contractor's  Index",  in  their 
place  inserting  "an  AID.  Consultant 
Registry  Information  System  (ACRIS)"; 
and 

(b)  In  subparagraph  (b)(8).  remove 
"$5,000  ".  in  its  place  inserting  '$25,000". 

9.  Section  719.271-6.  Small  business 
screening  procedure,  is  amended  as 
follows: 

(a)  In  paragraph  (a),  remove  '$5,000", 
in  its  place  inserting  "$25,000";  and 

(b)  Revise  subparagraph  (a)(3)  as 
follows: 

7 1 9.27 1  -<    Small  business  screening 
procedure. 

(a)    •    •    • 

(3)  "Institution  building"  contracts 
(contracts  for  development  of  a 
counterpart  capability  in  the  host 
country)  with  educational  or  nonprofit 
institutions;  or  collaborative  assistance 
contracts  pursuant  to  AIDAR  715.613-71 
and  AIDAR  Appendix  F. 


PART  731— CONTRACT  COST 
PRINCIPLES  AND  PROCEDURES 

Subpart  731.2— Contracts  With 
Commercial  Organizations 

731.205-6     [Amended) 

10.  Section  7ai.20S-6(b)(2)  is  amended 
by  removing  the  words  "Acquisition 
Support  Division  ",  in  their  place 
inserting  "Procurement  Support 
Division". 

Subpart  731.3— Contracts  With 
Educational  Organizations 

731.371     [Amended] 

11.  Section  731.371(a)  is  amended  by 
removing  the  words  "Acquisition 
Support  Division",  in  their  place 
inserting  "Procurement  Support 
Division". 


PART  736— CONSTRUCTION  AND 
ARCHITECT-ENGINEER  CONTRACTS 

Subpart  736.6— Architect-Engineer 
Services 

736.603    (Amended] 

12.  Section  736.603  is  amended  by 
removing  the  words  "A  Contractor's 
Index",  in  their  place  inserting  "An 
A.I.D.  Consultant  Registry  Information 
System  (ACRIS)". 

PART  752— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

Subpart  752.2— Texts  of  Provisions 
and  Clauses 

752.219-8    [Amended) 

13.  Section  752.219-8  is  amended  by 
removing  both  references  to  'PRE/SDB  ". 
replacing  them  with  "OSDBU";  and  by 
removing  the  words  "five  thousand 
dollars  ($5,000)",  in  their  place  inserting 
"$25,000". 

Dated:  May  18.  1987. 
John  F.  Owens, 

Procurement  Executive.  ' 

(FR  Doc  87-12545  Filed  6-3-87;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Reclassification  of  the 
American  Alligator  to  Threatened  Due 
to  Similarity  of  Appearance 
Throughout  the  Remainder  of  Its 
Range 

agency:  Fish  and  Wildlife  Service, 

Interior. 

action:  Final  rule. 

summary:  The  Service  reclassifies  the 
American  alligator  [Alligator 
mississippiensis]  throughout  the 
remainder  of  its  range,  where  the 
species  was  classified  as  endangered  or 
threatened,  to  threatened  due  to 
similarity  of  appearance  under 
provisions  of  the  Endangered  Species 
Act  of  1973.  as  amended.  The  Service  is 
amending  the  special  rule  on  American 
alligators  to  reflect  species-wide 
reclassification  to  threatened  due  to 
similarity  of  appearance.  This  rule  is 
based  on  evidence  that  the  species  is  no 
longer  biologically  endangered  or 
threatened.  Alligator  populations  in 
Texas,  Louisiana,  and  Florida  have 
already  been  reclassified.  This  rule 
deals  with  alligator  populations  in 


Alabama,  Arkansas.  Georgia, 
Mississippi.  North  Carolina,  Oklahoma, 
and  South  Carolina.  Alligator 
populations  in  these  seven  States  are 
relatively  stable  and  the  alligator's 
distribution  throughout  these  se\en 
States  is  limited  largely  by  habitat 
suitability.  Reclassification  would 
reduce  restrictions  on  States  for  future 
management  and  research.  Any 
proposed  harvests  would  have  to 
comply  with  the  Service's  special  rule 
on  American  alligators  and  existing 
State  statutes  and  regulations. 

In  )uly.  1975.  the  Amencan  alligator 
was  listed  in  Appendix  II  of  the 
Convention  on  International  Trade  in 
Endangered  Species  of  Wild  Fauna  and 
Flora  (CITES).  As  a  general  rule,  exports 
of  animals  and  plants  listed  in  Appendix 
II  of  CITES  may  occur  only  if  a  Scientific 
Authority  (SA)  has  advised  a  permit- 
issuing  Management  Authority  (MA) 
that  such  exports  will  not  be  detrimental 
to  the  survival  of  the  species,  and  if  the 
MA  is  satisfied  that  the  animals  or 
plants  were  not  obtained  in  violation  of 
laws  for  their  protection.  Since  1977,  the 
rulemaking  procedure  has  been 
employed  on  making  findings  of 
nondetriment  for  the  export  of  American 
alligators  from  those  States  that  have 
requrested  and  received  program 
approval. 

date:  The  effective  date  of  this  rule  is 

July  6,  1987. 

address:  The  complete  file  for  this  rule 
is  available  for  inspection,  by 
appointment,  during  normal  business 
hours  at  the  Endangered  Species  Field 
Office,  U.S.  Fish  and  Wildlife  Service, 
Jackson  Mall  Office  Center.  Suite  316, 
300  Woodrow  Wilson  Avenue,  Jackson, 
Mississippi  39213. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Dennis  B.  Jordan  at  the  above 
address  (601/965-4900  or  FTS  490-4900). 
SUPPt^MENTARY  INFORMATION: 

Background 

The  American  alligator  [Alligator 
mississjppiensis)  is  a  large  reptile  that 
inhabits  wetland  areas  in  all  or  parts  of 
the  following  States:  Alabama, 
Arkansas.  Florida.  Georgia.  Louisiana, 
Mississippi.  North  Carolina,  Oklahoma, 
South  Carolina,  and  Texas.  The  alligator 
is  a  member  of  the  Crocodilia,  a  group  of 
reptiles  that  has  remained  relatively 
unchanged  since  it  evolved  some  180- 
200  million  years  ago  (Murphy  1982).  It 
is  one  of  ony  two  extant  species 
(Chinese  alligator  and  American 
alligator)  of  the  genus  Alligator,  and  it 
has  significant  scientific  and  commercial 
value.  The  American  alligator's  historic 
and  present  range  are  similar  (Murphy 
1982),  although  current  populations  are 


probably  more  disjunct  due  to  habitat 
modification. 

Management  of  alligators  has 
improved  markedly  in  recent  years 
through  the  activities  of  Federal 
agencies.  States,  and  private  groups. 
Major  contributions  to  the  species 
recovery  have  been  made  by  the  Florida 
Game  and  Fresh  Water  Fish 
Commission,  the  Louisiana  Department 
of  Wildlife  and  Fisheries,  the  North 
Carolina  Wildlife  Resource  Commission, 
the  South  Carolina  Department  of 
Wildlife  and  Marine  Resources,  and  the 
Texas  Department  of  Parks  and 
Wildlife.  Many  State  and  private 
institutions  and  organizations  have  also 
made  significant  contributions.  Because 
of  these  activities,  the  American 
alligator  is  no  longer  biologically 
endangered  or  threatened. 

The  alligator  was  first  classified  as 
endangered  throughout  its  range  in  1967 
due  to  concern  over  poorly  regulated  or 
unregulated  harvests.  Subsequently,  the 
alligator  recovered  rapidly  in  many 
parts  of  its  range  due  to  response  to 
Federal  and  State  protection,  enabling 
the  Service  to  undertake  the  following 
reclassification  actions;  (1) 
Reclassification  to  threatened  due  to 
similarity  of  appearance  in  three  coastal 
parishes  of  Louisiana,  reflecting 
complete  recovery  (September  26, 
1975—40  FR  44412);  (2)  reclassificaUon 
to  threatened,  reflecting  partial  recovery 
in  all  of  Florida  and  certain  coastal 
areas  of  South  Carolina,  Georgia, 
Louisiana,  and  Texas  (January  10, 
1977—42  FR  2071);  (3)  reclassification  to 
threatened  due  to  similarity  of 
appearance,  reflecting  complete 
recovery  in  nine  additional  parishes  of 
Louisiana  (June  25, 1979—44  FR  37130); 

(4)  reclassification  to  threatened  due  to 
similarity  of  appearance  in  52  parishes 
in  Louisiana,  reflecting  complete 
recovery  (August  10, 1981—46  FR  40664); 

(5)  reclassification  to  threatened  due  to 
similarity  of  appearance  in  Texas, 
reflecting  complete  recovery  (October 
12,  1983 — 48  FR  46332);  (6) 
reclassification  to  threatened  due  to 
similarity  of  appearance  in  Florida, 
reflecting  complete  recovery  (June  20, 
1985—50  FR  25672). 

Presently  the  species  is  classified  as 
threatened  due  to  similarity  of 
appearance  in  Florida,  Louisiana,  and 
Texas.  These  three  States  contain  the 
majority  of  American  alligator  habitat; 
approximately  12,000,000  acres  (4.858. 
299  hectares)  or  83  percent  of  the  total 
for  the  species.  Alligators  are  classified 
as  threatened  or  endangered  in  Georgia 
and  South  Carolina,  and  endangered  in 
Alabama.  Arkansas,  Mississippi,  North 
Carolina,  and  Oklahoma. 


UM  i 
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The  Service  was  petitioned  by  the 
Sitite  of  South  Carolina  on  July  27, 1984. 
to  reclassify  the  American  alligator  in 
South  Carolina,  to  a  category  of 
threatened  due  to  similarity  of 
appearance.  Data  submitted  in  support 
of  the  petition  indicate  that  alligator 
populations  in  South  Carolina  are 
disjunct,  but  stable.  Studies  in  Georgia 
(Ruckel  1984H.  l«84b,  and  1984c).  North 
Carolina  (Doerr  1983).  Mississippi 
(Lewis  1984).  and  Alabama  (Chabreck 
1980. 1984)  indicate  similar  population 
characteristics  to  those  in  S<)uth 
Carolina:  populations  are  stable, 
disjunct,  and  limited  to  areas  with 
suitable  habitat.  Comprehensive  data 
are  not  available  for  Arkansas  and 
Oklahoma,  although  population 
characteristics  should  be  similar  to 
peripheral  populations  in  other  States. 
These  data,  in  addition  to  findings  in 
Florida  (48  FR  40664).  Texas  (42  FR 
2071).  and  parts  of  Louisiana  (44  FR 
37130).  indicate  that  the  alligator  is 
neither  endangered  nor  likely  to  become 
endangered  within  the  foreseeable 
future  Therefore,  the  Service  is 
reclassifying  populations  currently  listed 
as  endangered  or  'hreatened.  into  the 
category  of  threatened  due  to  similarity 
of  appearance.  This  action  results  in  a 
rangewide  designation  of  the  American 
alligator  as  threatened  due  to  similarity 
of  appearance.  Specifically,  the  change 
affects  the  alligator's  status  in  Alabama, 
Arkansas,  Georgia.  Missis-sippi,  North 
Carolina,  Oklahoma,  and  South 
Carolma,  States  which  contain 
approximately  17  percent  of  the  species' 
total  habitat.  This  action  formally 
recognizes  that  the  American  alligator  is 
no  longer  biologically  threatened  or 
endangered,  but  supports  a  need  for 
continued  Federal  controls  on  taking 
and  commerce  to  insure  against 
excessive  taking  and  to  continue 
necessary  protections  to  the  American 
crocodile  (Cnx^odylus  ucutus)  in  the 
U.S.  and  foreign  countries,  and  other 
endangered  crocodilians  in  foreign 
countries. 

Summary  of  Comments  and 
Recommendations 

In  the  June  2. 1986.  proposed  rule  (50 
FR  19760)  and  associated  notifications, 
all  interested  parties  were  requested  to 
submit  factual  reports  or  information 
that  might  contribute  to  the  development 
of  a  fmal  rule.  Appropriate  State 
agencies.  County  governments.  Federal 
agencies,  scientific  organizations,  and 
other  interested  parties  were  contacted 
and  requested  to  comment.  Newspaper 
notices  were  published  on  June  15. 198B, 
in  the  A^£?ivs  and  Courier.  Charleston. 
South  Carolina:  in  the  Atlanta 
Constitution.  Atlanta.  Georgia  on  June 


15. 1986;  in  the  News  and  Observer. 
Raleigh.  North  Carolina  on  June  18, 1986: 
in  the  Clarion-Leiiffer.  Jackson. 
Mississippi  on  June  20. 1986:  in  the 
Mobile  Press  Register,  Mobile,  Alabama 
on  )une  30, 1988:  in  the  Daily 
Okkihoman.  Oklahoma  City.  Oklahoma 
on  June  22. 1986:  and  in  the  Arkansas 
Gazette.  Little  Rock.  Arkansas  on  June 
15, 1986.  Ten  comments  were  received 
from  ten  parties.  A  public  hearing  was 
not  requested,  and  none  was  held. 

Seven  comments  were  received  in 
support  of  the  proposal  from  the  States 
of  Arkansas,  North  Carolina.  Georgia. 
Louisiana,  and  Oklahoma:  one  Federal 
agency;  and  one  wildlife  organization. 
Two  wildlife  organizations  and  one 
individual  disagreed  with  parts  of  the 
proposal.  The  Service  has  combined 
non-concurring  comments  into  common 
issues  where  possible  and  responded  to 
those  which  have  a  bearing  on  the 
reclassification  proposal. 

Issue  1:  Section  7  is  the  key  to 
ensuring  alligator  habitat  preservation 
in  areas  where  such  habitat  is  not 
widespread.  Response — Section  7  has 
not  been  a  significant  tool  in  protecting 
alligator  habitats  because  few  projects 
authorized,  funded,  or  carried  out  by 
Federal  agencies  have  jeopardized  the 
alligator's  continued  existence.  The 
Service  recognizes  that  certain 
development  plans  may  have  been 
altered  specifically  to  avoid  a  jeopardy 
situation,  and  that  these  alternative 
plans  may  have,  in  part,  protected 
certain  amounts  of  alligator  habitat. 
However,  the  Service  believes  that 
provisions  in  section  7  of  the  Act  have 
not  contributed  significantly  to  the 
improved  status  of  the  American 
alligator,  but  rather,  that  the  improved 
status  of  this  species  is  almost  entirely 
due  to  strict  control  of  take  (see 
"Background"  section). 

Issue  2:  Until  the  Service  can  provide 
additional  data  that  conclusively 
demonstrates  a  stable  or  increasing 
population  in  Arkansas.  North  Carolina, 
and  Oklahoma,  there  should  be  no 
change  is  status.  Response — The 
American  alligator  is  on  the  periphery  of 
its  range  in  Arkansas.  North  Carolina, 
and  Oklahoma,  and  populations  in  these 
states  represent  less  than  one  percent  of 
the  species'  total  range  (based  on 
amount  of  occupied  habitat).  Because 
these  areas  represent  a  small  fraction  of 
the  alligator's  total  range,  and  because 
populations  of  most  species  fluctuate 
naturally  along  the  periphery  of  their 
range  (e.g..  peripheral  populations 
fluctuate  because  they  are  often  at  their 
environmental  limits,  and  even  slight 
environmental  changes,  including 
natural  ones,  can  result  in  population 


changes),  the  Service  believe  that 
populations  in  Arkansas,  North 
Carolina,  and  Oklahoma  have  little 
bearing  on  the  status  of  the  species  as  a 
whole.  The  Service  has  based  this  rule 
on  the  best  available  data,  as  required 
by  the  Endangered  Species  Act.  "These 
data,  as  a  whole,  indicate  the  alligator  is 
neither  in  danger  of  extinction,  nor 
likely  to  become  so  in  the  foreseeable 
future.  Therefore,  the  Service  has 
determined  that  it  is  now  prudent  to 
treat  all  alligators  similarly  wherever 
they  occur. 

Issue  3:  The  desire  to  expand 
commercial  hunting  of  alligators  is  one 
reason  why  the  Service  proposed  the 
reclassification.  The  commenter  further 
contends  that  the  purpose  of  having  a 
wildlife  species  recover  from 
endangered  status  is  to  save  the  species 
for  biological  and  ecological  reasons. 
but  not  be  provide  hunters,  or  other 
commercial  interests  with  further 
opportunities  to  kill  wildlife.  Response — 
The  Service  is  undertaking  the 
reclassification  based  solely  upon  the 
evidence  cited  in  this  rule.  Any 
commercial  hunting  of  alligators  will  be 
approved  and  regulated  by  each 
individual  State  in  its  management  of 
this  species  in  compliance  with  the 
Service's  special  rule  on  alligators. 

The  export  of  alligator  hides,  meat, 
and  parts  is  regulated  under  Article  IV 
of  CITES  which  requires  that  an  export 
permit  for  any  specimen  included  in 
Appendix  II  shall  only  be  granted  when 
certain  findings  have  been  made  by  the 
SA  and  MA  of  the  exporting  country. 

Issue  4:  Most  references  cited  by  the 
Service  in  its  proposed  rule  are 
unpublished  manuscripts  and  are  not 
readily  available  for  critical 
examination  by  the  scientific 
community:  thus,  the  quality  and 
validity  of  these  data  cannot  be 
evaluated  easily  or  at  all.  Reponse — It  is 
true  that  many  of  the  data  available  on 
alligators  are  unpublished  However, 
those  materials  which  have  a  bearing  on 
this  proposal  are  on  file  at  the  Service's 
Jackson.  Mississippi  Endangered 
Species  Field  Station  and  are  available 
for  inspection. 

Issue  5:  The  most  prudent  action  the 
Service  can  adopt  in  this  matter  is  to 
move  more  slowly  toward 
reclassification  of  the  status  of  the 
alligator  in  the  geographic  areas  covered 
by  this  proposed  rule.  Response — The 
Service  has  moved  very  slowly  with 
partial  reclassification  actions  (by  area) 
beginning  on  September  26. 1975—50  FR 
19760.  a  period  of  almost  11  years.  The 
Serv  ice  believes  that  it  is  no  longer 
necessary  to  treat  various  alligator 
populations  differently  and  that 


additional  time  in  making  this  rule  will 
be  of  no  value  to  the  species. 

Issue  6:  The  Service  should  add  a 
paragraph  to  the  American  alligator 
special  rule  (50  CFR  17.42(a)(2)(i)(A)(4}) 
that  would  require  reporting,  to  the 
Director  of  the  Fish  and  Wildlife 
Service,  any  taking  of  an  American 
alligator  that  constitutes  a  demonstrable 
but  non-immediate  threat  to  human 
safety.  Response — The  Service  believes 
that  State  programs  are  and  will 
continue  to  be  effective  in  controlling 
take  of  American  alligators,  and  that 
their  recording  systems  are  sufficient  to 
track  the  taking  of  problem  alligators. 
Therefore,  the  Service  believes  that 
State  programs  are  sufficient  to 
minimize  indiscriminate  removal  of 
alligators. 

Summary  of  Factors  Affecting  the 
Species 

After  a  thorough  review  and 
consideration  of  all  information 
available,  the  Service  has  determined 
that  the  American  alligator  should  be 
reclassified  to  a  category  of  threatened 
by  similarity  of  appearance.  Procedures 
found  at  section  4(a)(1)  of  the 
Endangered  Species  Act  (16  U.S.C.  1531 
et  seq.)  and  regulations  promulgated  to 
implement  the  listing  provisions  of  the 
Act  (codified  at  50  CFR  Part  424)  were 
followed.  A  species  may  be  delisted  or 
reclassified  due  to  one  or  more  of  the 
five  factors  described  in  Section  4(a)(1). 
These  factors  and  their  application  to 
the  American  alligator  [Alligator 
mississippiensis)  in  Arkansas. 
Alabama,  Georgia,  Mississippi,  North 
Carolina,  South  Carolina,  and  Oklahoma 
are  cs  follows: 

A,  The  present  or  threatened 
destruction,  modification,  or  curtailment 
of  its  habitat  or  range.  Albemarle 
Sound  in  North  Carolina  is  the 
approximate  northern  limit  for  alligators 
(Doerr  1983).  From  this  point  and  south 
through  the  State  of  South  Carolina,  the 
principal  habitat  for  the  species  is 
coastal  marsh,  with  greatest  densities  in 
fresh  marsh,  brackish  marsh,  and 
natural  and  artificial  impoundments.  Of 
occupied  habitats  in  Georgia,  about  60 
percent  are  coastal  and  inland  marshes, 
with  the  remaining  40  percent  in 
perennial  swamps  and  reservoirs. 
Alligator  habitat  in  Alabama  and 
Mississippi  is  similar  to  that  in  Georgia, 
with  large  populations  in  marsh  and 
swampland  areas  along  the  coast  and 
disjunct  populations  located  inland. 
Arkansas  has  a  few  peripheral 
populations  in  the  south  central  part  of 
the  State  associated  with  lakes  and 
streams.  Oklahoma  has  a  few 


individuals  located  on  the  periphery  of 
the  Little  River  drainage  in  the 
southeastern  part  of  the  State. 

Wetlands  throughout  the  alligator's 
range  have  been  reduced.  Productive 
marsh  habitats  have  and  continue  to  be 
lost  due  to  a  variety  of  causes,  and 
residential  development  on  and  near 
wetlands  increases  the  probability  of 
conllict  between  humans  and  alligators. 
However,  the  Service  believes  that 
habitat  losses  are  insignificant  when 
compared  to  the  total  amount  of 
alligator  habitat.  Overall,  the  alligator 
occupies  some  14  million  acres 
(5,668.016  hectares)  of  various  wetland 
types.  Previously  cited  references 
involving  reclassification  of  the  alligator 
indicate  that  habitat  in  Louisiana, 
Texas,  and  Florida  will  remain 
abundant  in  the  foreseeable  future. 
Fuithermore.  Federal  and  State  agencies 
manage  and  protect  large  amounts  of 
alligator  habitat. 

State  agencies  have  applied  different 
combinations  of  planning  strategies 
which  have  improved  the  biological 
status  of  the  alligator  throughout  a 
majority  of  suitable  habitat  in  the 
Southeast.  Some  of  these  strategies  have 
included  (1)  greater  penalties  tor  illegal 
harvest,  (2)  assigning  personnel  to 
handle  nuisance  complaints  and  to 
relocate  problem  alligators.  (3) 
prohibiting  harvest  on  State  lands.  (4) 
restricting  and  controlhng  har\'est  on 
State  lands  based  on  survey  and 
population  data,  (5)  purchasing  and/or 
protecting  wetland  habitats,  (6) 
educating  private  land  owners  on  the 
economic  and  social  benefits  of 
maintaining  and  enhancing  alligators 
and  their  habitats,  and  (7)  continual 
monitoring  and  research  of  alligator 
populations. 

B.  Overutilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  Overharvest  due  to 
commercial  demand  for  alligator 
products  was  responsible  for  population 
declines  in  accessible  habitats  during 
the  1950's  and  1960's.  This  problem  was 
reversed  primarily  through  a  more 
effective  protective  mechanism  brought 
about  by  the  Lacey  Act  Amendment  of 
1969  which  prohibited  interstate 
commerce  in  illegally  taken  reptiles  and 
their  parts  and  products.  This  law 
provided  Federal  authority  for  dealing 
effectively  with  illegal  activities  in  the 
market  system.  The  Endangered  Species 
Act  of  1973  added  heavy  penalties 
which  further  enhanced  the  control  of 
illegal  taking.  Additionally,  vigorous 
enforcement  by  State  and  Federal 
authorities  has  been  effective  in 
controlling  the  illegal  taking  of 


alligators.  Because  of  these  actions,  the 
number  of  alligators  generally  increased 
during  the  late  1970"8  and  19808  [Table 
1). 

Table  1.— Results  of  Southeast- 
ern Cooperative  Alligator  Sur- 
vey FOR  Alabama,  Arkansas, 
Georgia,  Mississippi,  and  South 
Carolina.  Data  From  Chabreck 
(1984). 


Year 

Total 
alligators 
otjserved 

Average 
number 
alligators 

seen/mtle 

1972 

2584 

1492 
875 
1308 
1164 
1130 
1275 
235« 
2582 
3361 
3797 

3.95 

1973 

3.89 

1974 

2.25 

1975 

3.46 

1976 

2.37 

1977 

1978 

1979 

1980 _ 

1981 

1982 

4.29 
464 
875 
4.30 
8.63 
9.54 

A  comparison  between  1972-1976  and 
1977-82  of  the  average  number  of  alligators 
observed  per  mile  indicates  a  110  percent 
increase  (3.18  vs.  6.89.  respectively). 

Variation  in  results  presented  in  Table  1 
(e.g..  drop  in  the  average  number  of  alligators 
seen /mile  during  one  year  after  a  steady 
increase)  prot>ably  reflects  behavioral 
responses  of  alligators  (e.g..  reduced  activity) 
to  environmental  conditions  rather  than 
decreases  in  the  number  of  alligators  at  a 
given  site  (see  Woodward  and  Marion  1978. 
for  factors  affecting  night  counts). 

The  number  of  large  (in  excess  of  six  feet) 
alligators  also  increased  dramatically  after 
1977  (Table  2). 

Table  2— A  Compawison  of  Large  Alliga- 
TORS/M4LE  Before  1977  and  1977-82. 
Data  From  Chabreck  (1984). 


Sum 

1972-1977 

1977-19M 

Psrcani 

cnanga 

AL    . 
AR 



.21 
.38 

» 

.12 

226 

39 

1.58 

3* 

196 

.(1000 
f3 

CiA 

«88 

MS 

-24 

sc... 

-t1633 

In  addition  to  night  surveys  associated 
with  the  Southeastern  Cooperative  Alligator 
Survey,  many  additional  night  surveys  have 
been  conducted  in  North  Carolina.  South 
Carolina,  and  Georgia.  Some  nest  surveys 
have  also  t)een  done  in  South  Carolina  and 
Georgia.  All  of  this  work  indicates  stable  or 
increasing  alligator  populations  in  these 
States.  For  example.  Murphy  and  Coker  (1983 
a  and  b)  showed  an  overall  increasing  trend 
in  South  Carolina  alligator  populations  from 
1976  through  1983.  Furthermore,  data  show 
healthy  rales  of  nesting,  hatchling  survival. 
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Hnd  recruilmeni  in  South  CarolioH  (Murphy 
and  Wilkinnon  1982).  Noflh  Carolina  (Uoerr 
1983).  Georgia  (Ruckel  1981a  and  1961b).  and 
Alabama  (Chabreck  1980). 

Since  alligalora  will  continue  to  be 
classified  as  threatened  due  to  similarity  of 
appearance,  future  taking  for  whatever 
purpose  will  continue  to  be  regulated  by 
controls  established  in  the  Endangered 
Species  Act.  Further,  the  commercial  harvest 
and  taking  of  alligators  is  regulated  by  the 
Service's  special  rule  on  American  alligators 
(50  ere  17.42(a)).  and  the  export  of  alligators 
and  their  hides,  meal,  and  parts  is  regulated 
under  the  provisions  of  CITES. 

Based  on  the  combined  experiences  In 
sustained  yield  and  nuisance  control  harvests 
in  Louisiana.  Florida,  and  Texas,  methods  are 
now  available  to  design  harvests  so  that 
alligator  populations  are  not  negatively 
affected  (Taylor  and  Neal  1984). 

C.  Disease  or  predalion.  Like  most  wildlife, 
alligators  are  susceptible  to  various  types  of 
disease  and  predalion.  bul  these  factors  do 
nol  appear  to  threaten  the  species. 

D.  The  inadequacy  ofexistinfi  regulatory 
mechanisms.  Existing  regulations  governing 
lake  and  commerce  have  successfully  dealt 
with  the  original  basis  for  listing  the 
American  alligator  as  endangered.  The  same 
framework  of  controls  which  now  governs 
lake  and  commerce  in  Florida.  Louisiana,  and 
Texas  will  operate  in  the  remainder  of  the 
species'  range.  The  following  laws  and 
regulations  deal  specifically  with  taking, 
commerce,  and  export:  (1)  The  19f>9 
Amendment  to  the  Lacey  Act.  which 
extended  enforcement  authority  to  interstate 
movement  of  reptiles  and  their  parts;  (2)  the 
Endangered  Species  Act  of  1973.  which 
authorizes  the  special  rules  for  alligators 
classified  as  threatened  due  to  similarity  of 
appearance,  governs  taking  and  commerce  in 
alligators:  (3)  the  annual  export  Tiudings  of 
the  Scientific  and  Management  Authorities  of 
the  Service,  which  govern  export  of  species, 
including  the  American  alligator,  which  is 
listed  in  Appendix  II  of  CITES. 

States  may  not  authorize  take  of  alligators 
or  the  commercial  use  of  alligator  parts 
except  in  accordance  with  conditions  set 
forth  in  the  special  rule  on  American 
alligators  (50  CFR  17.42(a)).  Further,  the 
annual  Hndings  of  the  Scientific  and 
Management  Authorities  under  CITES  for 
export  of  Appendix  II  species  are  conditioned 
by  a  determination  on  a  State's  maniigenient 
and  regulatory  framework  with  regard  to 
management  and  conservation  of  such 
species. 

Guidelines  developed  for  SA  advice  on 
exports  of  alligators  under  the  provisions  of 
C1TF;S  Article  11.2(a)  have  been  revised  to 
conform  with  the  1982  Amendments  to  the 
Endangered  Species  Act  (see  48  VR  16494: 
April  1983). 

Although  this  reclassification  removes  the 
American  alligator  from  an  endangered  or 
threatened  status,  federally  enforced  laws 
and  regulations  remain  in  place.  These 
require  that  any  harvest  options  by  Slates 
meet  certain  minimum  conditions  to  insure 
against  a  recurrence  of  the  original  problem 
which  prompted  listing.  I.e..  excessive  lake. 

E.  CHher  natural  or  manmade  factors 
affecting  its  continued  existence.  Although 


factors  such  as  nest  flooding  or  drought  may 
affect  alligators,  none  of  these  natural  factors 
are  known  to  limit  populations  on  a  large 
scale  and  they  are  not  expected  to  pose  a 
threat  to  the  species  in  the  future. 

The  Service  has  carefully  assessed  the  l>est 
scientific  and  commercial  information 
available  regarding  the  past,  present,  and 
future  threats  faced  by  this  spei:ie8  in  making 
this  rule  final.  Based  on  this  evaluation,  the 
preferred  action  is  to  reclassify  the  American 
alligator  in  the  remainder  of  its  range  to 
threatened  due  to  similarity  of  appearance. 
Criteria  for  reclassification  of  a  threatened  or 
endangered  species  are  found  at  SO  CFR 
424.11(d).  They  include  extinction,  recovery 
of  the  species,  and  original  data  for 
classification  in  error.  This  proposal  is  based 
upon  evidence  that  the  species  is  not 
biologically  threatened. 

Similarity  of  Appearance 

Section  4(e)  of  the  F.ndangercd 
Species  Act  authorizes  the  treatment  of 
a  species  as  an  endangered  or 
threatened  species  even  though  it  is  not 
otherwise  listed  as  endangered  or 
threatened,  if  it  is  found:  (a)  That  the 
species  so  closely  resembles  in 
appearance  an  endangered  or 
threatened  species  that  enforcement 
personnel  would  have  substantial 
difficulty  In  differentiating  between 
listed  and  unlisted  species;  (b)  that  the 
effect  of  this  substantial  difficulty  is  an 
additional  threat  to  the  endangered  or 
threatened  species;  and  (c)  that  such 
treatment  of  an  unlisted  species  will 
substantially  facilitate  the  enforcement 
and  further  the  p<ilicy  of  the  Act. 

The  American  alligator  is  listed  in 
Appendix  11  of  CVYFS  to  respond  both  to 
problems  of  potential  threat  to  the 
survival  of  American  alligators  [CITES 
Article  fl.2(a)|  and  similarity  in 
appearance  to  other  crocodilians  that 
are  threatened  with  possible  extinction 
[CITKS  Article  n.2(b)|. 

Although  biologists  can  readily 
distinguish  live  alligators  from  other 
crocodilians  that  are  listed  under  the 
Act.  enforcement  personnel  could  have 
considerable  difficulty  in  making  correct 
species  identification,  which  could 
hamper  enforcement  efforts.  In  addition, 
small  parts  and  products  of  processed 
crocodilian  leather  are  nearly 
impossible  to  distinguish  when  made 
into  goods,  thus  hampering  the 
identification  of  legal  alligator  products 
from  those  of  endangered  or  threatened 
crocodilians.  Problems  with 
identification  could  increase  illegal 
trade  in  endangered  crocodilian 
products,  further  jeopardizing  these 
species. 

By  listing  the  American  alligator 
under  the  similarity  of  appearance 
provisions  of  the  Act,  coupled  with  the 
special  rules  for  American  alligators  as 
specified  in  S  17.42,  the  Service  believes 


that  enforcement  problems  can  be 
minimized,  while  at  the  same  time,  the 
conservation  of  listed  populations  of 
crocodilians  ciin  be  ensured  The 
similarity  of  appearance  provisions  of 
the  Act  have  pmven  effective  in  Florida. 
lx)uisiana.  and  Texas. 

Critical  Habitat 

Critical  habitat  for  the  American 
alligator  was  not  designated  at  the  time 
of  listing  and  has  not  been  since 
designated    IhtTt-fore,  this  final  rule  will 
have  no  effect  on  critical  habitat  for  this 
species. 

Effects  of  Rule 

This  nile  changes  the  status  of  the 
alligator  throughout  the  remainder  of  its 
range  from  its  current  status  of 
endangered  or  threatened  to  a  status  of 
threatened  due  to  similarity  of 
appearance.  It  is  a  formal  recognition  by 
the  Service  that  the  Amencan  alligator 
is  biologically  secure  thnxighout  its 
range.  A  final  rule  results  in  removal  of 
Federal  agency  responsibilities  under 
section  7  of  the  Endangered  Species  Act. 
No  significant  adverse  effects  on  the 
status  of  the  species  are  expected  to 
occur  from  this  removal. 

This  final  rule  makes  available  to 
States  the  option  of  expanding  harvests 
of  alligators  to  additional  areas.  If  a 
Stale  elects  to  expand  its  harvests,  these 
harvests  could  be  expected  to  increase 
at  a  level  commensurate  with 
development  and  implementation  of  the 
State  research  and  management 
program.  All  taking  and  commerce  in 
alligators  and  their  parts  and  products 
would  be  regulated  by  the  Service's 
special  rule  on  American  alligators  (50 
CFR  17.42(a)).  as  well  as  other 
applicable  controls  such  as  the  Lacey 
Act  (18  U.S.C.  42).  which  prohibits 
interstate  commerce  in  illegally  taken 
wildlife  or  their  products,  and  CIIFS 
which  regulates  the  export  of  alligators 
and  their  hides,  meat,  and  parts. 

Increased  harvest  of  alligators  is 
expected  to  result  in  an  increased 
volume  of  alligator  exports,  although  the 
magnitude  of  this  increase  cannot  be 
predicted  at  this  lime.  The  Service  has 
previously  expressed  its  concern  about 
the  effects  of  increased  exports  on  other 
endangered  crocodilians  found  in 
international  trade.  International  trade 
in  alligator  products  is  presently  subject 
to  the  restrictions  of  CFTES,  the 
Service's  implementing  regulations  (50 
CFR  Part  23)  and  general  wildlife 
exportation  requirements  (50  CFR  Part 
14).  Previous  determinations  by  the 
Service's  Scientific  and  Management 
Authorities  have  concluded  that  export 
of  alligators  taken  in  Louisiana,  Florida. 


and  Texas  would  not  be  detnmenlal  to 
the  survival  of  the  alligator  or  other 
endangered  crocodilians.  The  Service 
will  continue  to  revrew  any  possible 
impact  and  lake  appropriate  action  if 
evidence  indicates  that  restnctions  are 
warranted.  This  action  is  not  an 
irre^'ersibie  commitment  on  the  part  of 
the  Service.  The  action  is  reversible  and 
relistiRg  IS  possible  if  the  status  of  tKe 
species  chanj?es  or  if  States  matenally 
chanf^  their  plans  or  actkins  m  a  way 
that  may  threaten  the  sptniten.  The 
Service  will  continue  to  monitor  and 
review  the  States'  management 
programs. 

Should  the  final  rule  to  recla.ssify  the 
American  alligator  throughout  the 
remainder  of  its  range  to  threatened  due 
to  similarity  of  appearance  be  approved. 
the  additional  States  will  fimi  that  the 
change  in  Federal  laws  controlling  this 
species  has  made  their  alligators  eligible 
for  harvest  and  commerce.  A  State 
seeking  to  begin  a  harvest  program  for 
export  purposes  under  CITES  should 
provide  biological  and  management 
information  as  des  ribed  in  the 
September  2, 1986,  Federal  Register  (51 
FR  31130)  to  enable  the  Service  to 
consider  issuing  SA  and  MA  findings. 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  by  the  National 
Environmental  Policy  Act  of  1969,  need 
not  be  prepared  in  connection  with 
regulations  adopted  pursuant  to  section 
4(a)  of  the  Endangered  Species  Act  of 
1973,  as  amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register  on 
October  25. 1983  (48  FR  49244). 

References 

The  following  documents  were  used  in 
the  preparation  of  this  rule.  These  and 
other  documents  supplying  background 
information,  including  all  unpublished 


data,  are  on  file  at  the  Service's  [ackson 
Endangered  Species  Field  Station  (see 
"ADDRESSES"  Section): 

Chabreck,  R  H  1980  Status  of  the  American 
alligator  m  Baldwin  and  Mobile  Counties. 
Alabama.  LInpublished  manvtscrfpt. 
Louisiana  State  University.  Baton  Reuge.  72 
pp. 

Chabreck,  R.R  1984.  Cooperative  Surveys  of 
rtie  American  Alligator  in  the  Southeastern 
United  Stales,  1974-1982.  Unpublished 
data,  Louisiana  State  University.  Baton 
Rouge. 

Doerr,  P.  1983.  SIhIus  of  the  American 
Alligator  in  North  Can)lina.  North  Carolina 
Stale  Uruversity,  Raleigh.  Project  E-1. 
Study  I.  May  1978-OcL  1963.  494  pp. 

Lewis,  D.  1984.  Night  coaQt  sumtmines  and 
alligutor  habitat  fur  MIssissippL 
Unpublished  Data.  Mississippi  Dept.  of 
Wildlife  Conservation,  |ackson. 

Murphy,  T  M  1962  Size  af  Sexual  Maturity  of 
Male  Alhgators  m  South  Carvi^na  South 
Carolina  Wildlife  and  Marine  Resources 
Department,  Unpublished  manuscript,  21 
pp. 

Murphy,  T.M..  and  ).W.  Coker.  1983a.  Night 
Spotlight  Counts  of  Alligators  in  South 
Carolina.  South  Carolina  Wildlife  and 
Marine  Resources  Department, 
Unpublished  manuscnpt,  35  pp. 

Murphy,  T.M..  and  ).W.  Coker.  1983b. 
American  Alligator  Population  Studies  In 
South  Carolina.  South  Carolina  Wildlife 
and  Marine  Resources  Department  Study 
Completion  Reports,  Unpublished 
manuscript,  115  pp. 

Murphy.  T.M.,  and  PM.  Wilkinson.  1982. 
American  Alligator  Investigation 
Management  Recommendations  and 
Current  Research.  South  Carolina  Wildlife 
and  Manne  Resources  Dept.  Unpublished 
manuscript.  90  pp. 

Ruckel,  S.  1981a.  Productivity  of  Alligators  in 
Georgia.  Final  Report.  Georgia  Game  and 
Fish  Division,  F^roject  E-1,  Study  17,  18  pp. 

Ruckel,  S.  1981b.  Distribution  of  Alligators  in 
Georgia.  Final  Report.  Georgia  Game  and 
Fish  Division.  Project  E-1.  Study  17,  6  pp. 

Ruckel,  S.  1984a.  Georgia  alligator  spotlight 
survey  results.  1973-1984.  Unpublished 
data.  Georgia  Game  and  Fish  Division, 
Atlanta. 

Ruckel,  S.  1984b.  Estimated  wetland  acreage 
occupied  by  alligators  in  Georgia. 


Unpublished  data.  Georgra  Game  and  Fish 

Division,  Atlanta. 
Ruckel,  S.  1984c.  Characteristics  of  nuisance 

aUigstor  co^^}ia1nts  and  nuisance 

alligators  captured  and  rck>ca4ed  in 

Georgia.  1.980-83.  Unpublished  manMscnpt. 

Georgia  Game  and  Fiah  Division.  Atlanta. 
Taylor,  D..  and  W.  Neal.  1984.  Management 

implications  of  size-class  frequency 

distributions  in  Loatsiarta  alligators.  Wildl. 

Soc  Bull.  12:312-319 
Woodward.  AH.,  and  W.R  Marton.  1978.  Ar» 

evaluation  of  factors  affecting  nifihtlight 

counts  of  alligators.  Proc.  Ann.  Cont.  S.E. 

Assoc.  Fish  and  Wildlife  Agencies  32:291- 

302. 

Author 

The  primary  author  of  this  final  rule  is 
Mr.  Wendell  Neal  of  the  Service's 
)ackson  Endangered  Species  Field 
Station  (see  ADDRESSES  secUon). 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  wildlife. 
Fish.  Marine  mammals,  Plants 
(agriculture). 

Regulations  Promulgation 
PART  17— (AMENDED] 

Accordingly,  Part  17,  Subchapter  B  of 
Chapter  1,  Title  50  of  the  Code  of  Federal 
Regulations,  is  amended  as  set  forth 
below; 

1.  The  authority  citation  for  Part  17 
continues  to  read  as  follows; 

Authority:  Pub.  L.  93-205.  87  Stat.  884:  Pub. 
L  94-359.  90  Stat.  911;  Pub.  L  95-632.  92  Stat. 
3751;  Pub.  L.  96-159,  93  Stat.  1225:  Pub.  L.  (97- 
304,  96  Stat.  1411  (16  VS.C.  1531  et  seq.f. 

2.  Amend  §  17.11(h)  by  replacing  all 
entries  of  the  American  alligator  under 

"Reptiles"  in  the  List  of  Endangered  and 
Threatened  Wildlife  with  the  following 
entry; 

§17.11     Endangered  aruj  tt^reatened 
wlkiUfe. 


(h)  *  *  • 


Speaes 


Conwnoo  name 


ScienMc  nama 


REPTHfS 

Aligalcx.  Amancan..., 


A/tSfMor  mssissippiensit 


Hislonc  range 

Vefleerate  poputaiio'i 

whefe  eodangefed  tx 

llvealened 

Status 

wnefiisied 

Cnocal 
haMal 

Speaai 
rules 

Sooltwaslam  U.SA 

•                                 • 
EtWra 

T(S/A) 

1.   11,  20.  47.  51,  60.   113, 

134.  166  269 

NA 

17  42t«l 

3.  Revise  §  17.42(a)  to  read  as  follows; 

§  17.42    Special  rules-reptiles. 

(a)  American  alligator  (Alligator 
mississippie'sis) — (1)  Definitions.  For 
purpose  of  this  paragraph  (a): 
"American  alligator"  shall  mean  any 
member  of  the  species  Alligator 


mississippiensis,  whether  alive  or  dead, 
and  any  part,  product,  egg,  or  offspring 
thereof  found  in  captivity  or  the  wild. 

(2)  Taking.  No  person  may  take  any 
American  alligator,  except; 

(i)  Any  employee  or  agent  of  the 
Service,  any  other  Federal  land 
management  agency,  or  a  State 


conservation  agency,  who  is  designated 
by  the  agency  for  such  purposes,  may. 
when  acting  in  the  course  of  official 
duties,  take  an  American  alligator. 

(ii)  Any  person  may  take  an  American 
alligator  in  the  wild,  or  one  which  was 
born  in  captivity  or  lawfully  placed  in 
captivity,  and  may  deliver,  receive. 
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carry,  transport,  ship,  sell,  offer  to  sell, 
purchase,  or  offer  to  purchase  such 
allij^alor  in  interstate  or  foreign 
commerce,  by  any  means  whaisoever 
and  m  the  course  of  a  commercial 
activity  m  accordance  with  the  laws  and 
reKulations  of  the  State  of  taking  subject 
1)  the  following  conditions: 

(A)  Any  hide  of  such  alligator  may  be 
sold  or  otherwise  transferred  only  in 
compliance  with  paragraph  (a)(2)(ii)(C) 
of  this  section: 

(B)  Any  hide,  meat  or  other  part  may 
be  sold  or  otherwise  transferred  only  in 
accordance  with  the  laws  and 
regulations  of  the  State  in  which  the 
taking  occurs  and  the  State  in  which  the 
sale  or  transfer  occurs; 

(C)  The  State  of  taking  requires  hides 
to  he  tagged  by  State  officials,  or  under 
State  supervision,  with  a  Service 


approved  lag,  a  sample  of  which  must 
be  on  file  m  the  Federal  Wildlife  Permit 
Office  (FWi^OI.  th,it 

(/)  Is  made  of  permanent  material. 

(j")  Shows  State  of  origin,  year  of  take, 
species,  and  is  serially  unique,  and 

(J)  Cannot  be  opened  and  reused  once 
attached  to  the  hide. 

(iii)  Import /Kxport.  Any  person  may 
import  or  export  hides,  manufactured 
products,  meat  or  other  parts  in 
accordance  with  Part  23  of  this  chapter. 

(iv)  Recordkeeping 

(A)  Any  ptTson  not  holding  an 
import/export  license  issued  by  the 
Service  under  {  14  91  and  who  imports, 
exports,  or  obtains  permits  under  Part  23 
for  the  import  or  export  of  American 
alligator  shall  keep  such  records  as  are 
otherwise  required  to  be  maintained  by 
all  import/export  licensees  under 


§  14.93(d).  Such  records  shall  be 
maintained  as  in  the  normal  course  of 
business,  reproducible  in  the  Knglish 
language,  and  retained  avail<ible  for 
Service  inspection  for  5  years  from  the 
date  of  each  transactum 

(B)  Subtect  to  applicable  limitations  of 
law,  duly  authorized  Service  officers  at 
all  reasonable  time  shall,  upon  notice, 
be  afforded  access  to  examine  such 
records  required  to  t)e  kept  under 
paragraph  (a)(21liv  |(  A)(l  |  of  this  section, 
and  an  opportunity  to  copy  such 

records. 

•         •         •         •         • 

Dated:  May  29,  1987. 
Suaan  Recce, 

Assistant  Secretary  for  Fish  and  Wildlife  and 

Parka. 
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This   section   of   the   FEDERAL    REGISTER 
contains   notices   to   tt>e   public   of   the 
proposed   issuance   of   rules   and 
regulatiorw    The   purpose   of   these   notices 
is   to   give   interested   persons   an 
opportunity   to   participate   in   the   rule 
making   prior   to   the   adoption   of   the   final 
rules. 

DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  928 

■  Docket  No.  AO-371-A1) 

Papayas  Grown  In  Hawaii;  Secretary's 
Decision  on  Proposed  Amendment  of 
the  Marketing  Agreement  and  Order 
928 

AGENCV:  Agricultural  Marketing  Service, 
IISDA. 

ACTION:  Proposed  rule  and  referendum 
order. 

summary:  This  decision  recommends 

amendment  of  the  Marketing  Agreement 
and  Marketing  Order  No,  928.  covering 
papayas  grown  m  Hawaii,  and  directs 
that  a  referendum  be  conducted  to 
determine  if  Hawaiian  papaya 
producers  favor  the  various  amendent 
proposals.  The  amendment  proposals 
would:  (1)  Authorize  a  public  member 
on  the  committee  and  changes  in  the 
size  and  composition  of  the  committee, 
and  limit  committee  member  tenure  to  3 
consecutive  2-year  terms  of  office:  (2) 
provide  an  additional  method  of 
nominating  persons  to  fill  committee 
vacancies;  (3)  require  an  affirmative 
vote  by  a  majority  of  the  committee 
members  to  take  any  action;  (4) 
authorize  a  late  payment  charge  on  past 
due  assessments;  (5)  authorize  container 
marking  regulations,  and  container 
identification  of  inspected  papayas:  (6) 
provide  for  different  grade,  size, 
container,  container  marking,  and  pack 
regulations  for  papayas  shipped  to 
different  geographical  areas  and  market 
types;  (7)  provide  for  periodic 
continuance  referenda  every  6  years; 
and  (8)  make  conforming  changes.  The 
amendments  are  designed  to  improve 
the  effectiveness  of  the  marketing  order 
program. 

DATE:  The  voting  period  for  purposes  of 
the  referrndum  herein  ordered  is  June 
22-30. 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 

James  M.  Scanlon.  Acting  Chief. 


Marketing  Order  Administration  Branch 
Fruit  and  Vegetable  Division.  AMS, 
USDA.  Washington,  DC  20250. 
telephone  202-447-5697 
SUPPLEMENTARY  INFORMATION:  Prior 
Documents  in  this  Proceeding:  The 
Notice  of  Hearing  was  issued  November 
8.  1985.  and  published  in  the  Federal 
Register  (50  F'R  46773,  November  13, 
1985).  The  Recommended  Decision  was 
issued  February  5. 1987.  and  published 
in  the  Federal  Register  (52  FR  4462. 
February  11, 1987). 

This  administrative  action  is  governed 
by  the  provisions  of  sections  556  and  557 
of  Title  5  of  the  United  States  Code  and 
therefore  is  excluded  from  the 
requirements  of  Executive  Order  12291 
and  Departmental  Regulations  1512-1. 

Preliminary  Statement 

The  proposed  amendment  was 
formulated  on  'he  record  of  a  public 
hearing  held  at  Hilo,  Hawaii,  on 
November  20-21, 1985.  to  consider  the 
proposed  amendment  on  the  Marketing 
Agreement  and  Marketing  Order  No.  928 
regulating  the  handling  of  papayas 
grown  in  Hawaii,  hereinafter  referred  to 
collectively  as  the  "order."  The  hearing 
was  held  pursuant  to  the  provisions  of 
the  Agricultural  Marketing  Agreement 
Act  of  1937.  as  amended  (7  U.S.C.  601  et 
seq.).  hereinafter  referred  to  as  the 
"Act,"  and  the  applicable  rules  of 
practice  and  procedure  governing 
proceedings  to  formulate  marketing 
agreements  and  marketing  orders  (7  CFR 
Part  900).  The  Notice  of  Hearing 
contained  several  amendment  proposals 
submitted  by  the  Papaya  Administrative 
Committtee  established  under  the  order, 
hereinafter  referred  to  as  the 
"committee."  The  Department  of 
Agriculture  proposed  that  it  be 
authorized  to  make  any  necessary 
conforming  changes. 

Upon  the  basis  of  evidence  introduced 
at  the  hearing  and  the  record  thereof, 
the  Administrator,  on  February  5, 1987, 
filed  with  the  Hearing  Clerk,  U.S. 
Department  of  Agriculture,  the 
Recommended  Decision  containing  the 
notice  of  the  opportunity  to  file  written 
exceptions  thereto  by  March  13, 1987. 
No  exceptions  were  filed. 

The  Administrator  of  the  Agricultural 
Marketing  Service  has  determined  that 
this  action  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  as  defied  by  the 
Regulatory  Flexibilit  Act  (RFA)  5  U.S.C. 


601  etseq.].  As  stated  in  the  Notice  of 
Hearing,  Interested  persons  were  invited 
to  present  evidence  at  the  hearing  on  the 
probable  regulatory  and  informational 
impact  of  the  amendment  proposals  on 
small  businesses  for  purposes  of  the 
RFA.  In  that  regard,  such  evidence  was 
considered  in  arriving  at  the  findings 
and  conclusions  contained  in  the 
Recommended  Decision  and 
incorporated  herein. 

Approximately  100  handlers  regulated 
under  Marketing  Order  928  handled 
papayas  for  fresh  market  with  an 
estimated  crop  value  of  $8.4  million, 
during  the  fiscal  year  which  ended 
December  31. 1985.  There  are 
approximately  300  papaya  producers  in 
Hawaii.  Small  agricultural  producers 
have  been  defined  by  the  Small 
Business  Administration  (13  CFR  121.2) 
as  those  having  annual  gross  revenues 
for  the  last  three  years  of  less  than 
$100.00,  and  agricultural  services  firms 
are  defied  as  those  whose  gross  annual 
receipts  are  less  than  $3,500,000.  The 
majority  of  Hawaiian  papaya  handlers 
and  producers  may  be  classified  as 
small  entities. 

The  amendment  contains  provisions 
pertaining  to  the  structure  and 
functioning  of  the  committee  and 
operations  of  the  order  which  would:  (1) 
Authorize  a  public  member  on  the 
committee  to  provide  public  input;  (2) 
authorize  changes  in  the  size  and 
composition  of  the  committee  to 
maintain  equitable  grower  and  handler 
representation  on  the  committee;  (3) 
limit  committee  member  tenure  to  8 
years  to  broaden  the  base  of 
participation  in  order  decisions;  (4) 
provide  an  additional  method  of 
nomination  to  facilitate  filling  committee 
vacancies;  (5)  require  an  affirmative 
vote  by  a  majority  of  the  committee 
members  to  take  any  action  to 
accommodate  charges  in  committee  s'^e, 
and  (6)  provide  for  periodic  continuance 
referenda  to  allow  producers  an 
opportunity  to  evaluate  and  express 
support  or  disapproval  of  the  order. 
Such  amendments  are  designed  to 
enhance  the  administration  and 
functioning  of  the  marketing  order,  and 
would  have  negligible,  if  any.  economic 
impact  on  small  businesses. 

The  amendment  also  contains  a 
provison  pertaining  to  assessments 
levied  under  the  order  paid  by  papaya 
handlers,  authorizing  a  late  payment 
charge  on  overdue  assessments.  This 
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provision,  if  implementeil  tiy  informal 
rulemaking,  would  only  be  applicable  to 
those  papaya  handlers  who  fail  to  pay 
their  assessments  on  time.  The  provision 
is  designed  to  improve  the  financial 
operations  of  the  order  by  encouraging 
handlers  to  pay  these  assessments  in  a 
timely  manner.  The  amendment  would 
not  affect  a  substantial  number  of  small 
entities  since  most  of  the  handlers 
traditionally  make  timely  assessment 
payments.  The  extra  cost  to  delinquent 
handlers  would  not  be  a  significant 
economic  impact  on  their  total 
operations  and  could  be  entirely 
avoided  by  making  timely  assessment 
payments. 

One  of  the  amendment  provisions 
would  add  authority  to  the  order 
providing  for  the  issuance  of  container 
marking  regulations  and  container 
identification  of  inspected  papayas. 
While  the  major  handlers  currently 
mark  their  containers,  such  markings  are 
not  uniform  throughout  the  industry,  and 
a  few  handlers  either  incorrectly  mark 
or  do  not  mark  their  containers. 
Including  container  marking  authority  in 
the  order  would  permit  the  issuance  of 
mandatory  standardized  container 
marking  requirements.  Markings  on 
containers  provide  information  used  by 
the  committee,  handlers,  and  the  trade 
to  identify  the  contents  in  the  container. 
Mandatory  marking  requirements  would 
primarily  impact  handlers  who  practice 
mismarking  or  do  not  mark  containers, 
and  such  handlers  would  incur  the 
additional  minimal  costs  associated 
with  container  marking.  On  the  other 
hand,  papaya  handlers  who  currently 
mark  their  containers  would  only  be 
impacted  negligibly  as  they  would  only 
need  meet  the  standardized  marking 
requirements.  Any  requirements  would 
lie  designed  to  provide  the  papaya 
industry  and  trade  information 
necessary  for  efficient  marketing  of  the 
papaya  crop. 

The  remaining  amendment  provision 
would  authorize  the  issuance  of 
different  grade,  size,  container, 
container  marking,  and  pack  regulations 
for  papayas  shipped  to  different 
geographical  areas  and  market  types 
identified  by  the  committee  and 
approved  by  the  Secretary.  The  order 
now  authorizes  that  regulations  for 
shipments  within  Hawaii  may  differ 
from  those  shipped  outside  the  State. 
The  proposed  provision  would  enable 
the  committee  to  recommend  and  the 
Secretary  to  issue  different  regulations 
for  different  markets  depending  on  the 
charactristics  of  those  markets.  As  all 
fresh  papaya  shipments  are  now 
regulated  under  the  order,  the  issuance 
of  separate  regulations  would  not 


measurably  increase  the  regulatory 
burden  on  handlers.  Any  such  different 
regulations  issued  would  be  designed  to 
improve  returns  to  papaya  producers,  by 
tailoring  the  regulations  to  the  demands 
of  specific  markets.  Thus,  any  possible 
slight  economic  impart  on  handlers 
should  be  offset  by  increased  sales 
opportunities. 

Finally,  the  amendments  to  the  order 
would  have  no  significant  impact  on 
small  businesses'  recordkeeping  and 
reporting  burdens. 

Findings  and  Conclusions 

Ihc  material  issues,  findings  and 
conclusions,  rulings,  general  findings, 
and  regulatory  provisions  of  the 
Recommended  Decision  published  in  the 
Federal  Register  (52  FR  4462,  February 
11, 1987)  are.  subject  to  the  change 
specified  in  the  following  paragraph, 
incorporated  herein  and  made  a  part 
hereof. 

The  order's  fiscal  year  was  changed  in 
a  prior  rulemaking  (51  FR  35342,  October 
2, 198G)  to  the  period  from  July  1  through 
June  30.  A  corresponding  change  was 
made  in  the  implementing  regulations 
regarding  the  term  of  office  for 
committee  members  and  alternates  (52 
FR  15489,  April  29, 1987).  Therefore,  a 
conforming  change  to  §  928.21  of  the 
order  is  necessary  and  is  accomplished 
in  this  decision. 

Marketing  Agreement  and  Order 

Annexed  hereto  and  made  a  part 
hereof  are  two  documents  entitled, 
respectively,  "Marketing  Agreement,  as 
Amended,  Regulating  the  Handling  of 
Papayas  Grown  in  Hawaii,"  and  "Order 
Amending  the  Order,  as  Amended, 
Regulating  the  Handling  of  Papayas 
Crown  in  Hawaii."  These  documents 
have  been  decided  upon  as  the  detailed 
and  appropriate  means  of  effectuating 
the  foregoing  conclusions. 

It  is  hereby  ordered.  That  this  entire 
decision,  except  the  annexed  marketing 
agreement,  be  published  in  the  Federal 
Register.  The  regiilatory  provisions  of 
the  marketing  agreement  are  identical 
with  those  contained  in  the  order  as 
hereby  proposed  to  be  amended  by  the 
annexed  order  which  is  published  with 
this  decision 

Referendum  Order 

It  is  hereby  directed  that  a  referendum 
be  conducted  in  accordance  with  the 
procedure  for  the  conduct  of  referenda 
(7  CFR  900.400  et  seq).  to  determine 
whether  the  issuance  of  the  annexed 
order  amending  the  order  regulating  the 
handling  of  papayas  grown  in  Hawaii  is 
approved  or  favored  by  producers,  as 
defined  under  the  terms  of  the  order, 
who  during  the  representative  period 


were  engaged  in  the  production  area  in 
the  production  of  the  regulated 
commodity  for  market.  The 
representative  period  for  the  conduct  of 
such  referendum  is  hereby  determined 
to  be  January  1, 1986,  through  December 
31. 1986. 

The  agents  of  (he  Secretary  to  conduct 
such  referendum  are  hereby  designated 
to  be  David  B.  Fitz  and  Anne  M.  Dec, 
Fruit  and  Vegetable  Division, 
Agricultural  Marketing  Service,  USDA, 
5150  N.  6th  Street,  Suite  160,  Fresno, 
California  93710. 

List  of  Subjects  In  7  CFR  Part  928 

Marketing  agreements  and  orders. 
Papayas,  Hawaii. 

Signed  al  Washington.  DC.  on:  May  29. 
1987 

Karen  K.  Darling, 

Deputy  Assistant  Secretary.  Marketing  and 
Inapection  Services. 

Order  Amending  the  Order  Regulating 
the  Handling  of  Papayas  Grown  in 
Hawaii ' 

Finding's  and  determinations.  The 
findings  and  determinations  hereinafter 
set  forth  are  supplementary  and  in 
addition  to  the  findings  and 
determinations  previously  made  in 
connection  with  the  issuance  of  the 
aforesaid  order;  and  all  of  said  previous 
findings  and  determinations  are  hereby 
ratified  and  affirmed,  except  insofar  as 
such  findings  and  determinations  may 
be  in  conflict  with  the  findings  and 
determinations  set  forth  herein. 

Findings  upon  the  basis  of  the  hearing 
record.  Pursuant  to  the  provisions  of  the 
Apicultural  Marketing  Agreement  Act 
of  1937.  as  amended  (7  U.S.C.  601  et 
seq).  and  the  applicable  rules  of 
practice  and  procedure  governing  the 
formulation  of  marketing  agreements 
and  marketing  orders  (7  CFR  Part  900),  a 
public  hearing  was  held  upon  proposed 
amendment  of  the  Marketing  Agreement 
and  Marketing  Order  No.  928  (7  CVR 
Part  928)  regulating  the  handling  of 
papayas  grown  in  Hawaii. 

Upon  the  basis  of  the  record,  it  is 
found  that: 

(1)  The  order,  as  hereby  amended,  and 
all  of  the  terms  and  conditions  thereof, 
will  tend  to  effectuate  the  declared 
policy  of  the  Act; 

(2)  "Hie  order,  as  hereby  amended, 
regulates  the  handling  of  papayas  grown 
in  the  production  area  in  the  same 
manner  as,  and  is  applicable  only  to 


'  Ttiis  urder  shall  not  tiecomp  effective  unleta  and 
until  the  requiremenls  of  i  900  14  of  ihe  rtj|p»  of 
practice  and  procedure  ftnveminfi  proceedings  to 
formulate  marketing  agfeeinenli  and  marketing 
orders  have  been  met. 


persons  in  the  respective  classes  of 
commercial  and  industrial  activity 
specified  in,  the  marketing  agreement 
and  order  upon  which  hearings  have 
been  held; 

(3)  The  order,  as  hereby  amended,  is 
limited  in  its  application  to  the  smallest 
regional  production  area  which  is 
practicable,  consistent  with  carrying  out 
the  declared  policy  of  the  Act,  and  the 
issuance  of  several  orders  applicable  to 
subdivisions  of  the  production  area 
would  not  effectively  carry  out  the 
declared  policy  of  the  Act; 

(4)  There  are  no  differences  in  the 
production  and  marketing  of  papayas 
grown  in  the  prodjction  area  which 
make  necessary'  different  terms  and 
provisions  applicable  to  different  parts 
of  such  area;  and 

(5)  All  handling  of  papayas  grown  in 
the  production  area  is  in  the  current  of 
interstate  or  foreign  commerce  or 
directly  burden,  obstructs,  or  affects 
such  commerce. 

Order  Relative  To  Handling 

//  is  therefore  ordered.  That  on  and 
after  the  effective  date  hereof  the 
handling  of  papayas  grown  in  Hawaii 
shall  be  in  conformity  to  and  in 
compliance  with  the  terms  and 
conditions  of  the  order,  as  hereby 
amended,  as  follows: 

The  provisions  of  the  proposed 
marketing  agreement  and  order 
amending  the  order  contained  in  the 
Recommended  Decision  issued  by  the 
Administrator  on  February  5,  1987,  and 
published  in  the  Federal  Register  (52  FR 
4468,  February  11, 1987),  shall  be  and  are 
the  terms  and  provisions  of  this  order, 
amending  the  order,  and  are  set  forth  in 
full  herein. 

PART  928— PAPAYAS  GROWN  IN 
HAWAII 

1.  The  authority  citation  for  7  CFR 
Part  928  continues  to  read  as  follows: 

Auttiority:  Sees.  1-19.  4fl  Stat.  31,  as 
amended;  7  U.S.C.  601-674. 

2.  Revise  §  928.11  to  read  as  follows: 

9  928.11    District 

"District"  means  the  applicable  one  of 
the  following  described  subdivisions  of 
the  production  area,  or  such  other 
subdivisions  as  may  be  prescribed 
pursuant  to  §928.31(o): 

(a)  District  1  shall  include  the  island 
of  Hawaii. 

(b)  District  2  shall  include  the  county 
of  Kauai  which  consists  of  the  islands  of 
Kauia  and  Niihau;  the  county  of  Maui 
which  consists  of  the  islands  of  Maui, 
Molakai,  Lanai,  and  Kahoolawe:  and 
Kalawao  County 


[c]  District  3  shall  incJude  the  county 
of  Honolulu  which  includes  all  of  the 
island  Oahu. 

3.  Revise  §  928.20  to  read  as  follows: 

§  928.20    Establishment  and  memberstiip. 

There  is  hereby  established  a  Papaya 
Administrative  Committee  consisting  of 
13  members,  each  of  whom  shall  have 
an  alternate  who  shall  have  the  same 
qualifications  as  the  member.  Ten  of  the 
members  and  their  alternates  shall  be 
growers  and  are  referred  to  as  "grower" 
members  of  the  committee.  Seven  of  the 
grower  members  and  their  alternates 
shall  be  producers  of  papayas  in  District 
1,  two  grower  members  and  their 
alternates  shall  be  producers  of  papayas 
in  District  2.  and  one  grower  member 
and  alternate  shall  be  producers  of 
papayas  in  District  3.  No  grower 
organization  shall  be  permitted  to  have 
more  than  3  members  on  the  committee. 
Three  of  the  members  and  their 
alternates  shall  be  representatives  of 
handlers  and  are  referred  to  as 
"handler"  members  of  the  committee. 
The  3  handler  members  and  their 
alternates  shall  be  selected  from  the 
production  area  at  large.  No  handler 
organization  shall  be  permitted  to  have 
more  than  one  handler  member  on  the 
committee.  The  number  of  grower  and 
handler  members  and  alternates  on  the 
committee,  and  the  composition  of  the 
committee  between  growers  and 
handlers  may  be  changed  as  provided  in 
§  928.31  (o).  The  committee  also  may  be 
increased  by  one  public  member  and 
one  alternate  public  member  nominated 
by  the  committee  and  selected  by  the 
Secretary.  The  committee,  with  the 
approval  of  the  Secretary,  shall 
prescribe  the  qualifications  of,  and  the 
nominating  procedure  for,  the  public 
member  and  alternate. 

4.  Revise  §  928.21  to  read  as  follows: 

5928.21    Term  of  offte*. 

The  term  of  office  of  each  member 
and  alternate  member  of  the  committee 
shall  be  for  2  years  beginning  July  1  and 
ending  on  the  second  succeeding  June 
30,  or  such  other  dates  recommended  by 
the  committee  and  established  by  the 
Secretary.  The  consecutive  terms  of 
office  of  a  member  shall  be  limited  to 
three  2-year  terms.  Members  and 
alternate  members  shall  serve  in  such 
capacity  for  the  portion  of  the  term  of 
office  for  which  they  are  selected  and 
have  qualified  and  until  their  respective 
successors  are  selected  and  have 
qualified. 

5.  Amend  §  928.22  by  removing 
paragraph  (a),  by  redesignating  current 
paragraph  (b)  as  (a),  by  revising  the  first 
sentence  of  new  paragraph  (a),  and  by 


adding  a  new  paragraph  (b)  to  read  as 
follows: 

$928.22    Nomination. 

(a)  Successor  Members.  (1)  The 
Committee  shall  hold  or  cause  to  be 
held,  not  later  than  45  days  before  the 
beginning  of  the  term  of  office  of 
committee  members,  separate  meetings 
of  growers  in  each  district  and  a  meeting 
of  handlers  for  the  purpose  of 
designating  nominees  for  successor 
members  and  alternate  members  of  the 
committee,  which  shall  be  publicized 
and  open  to  all  growers  and 
handlers.*  *  * 

(b)  In  the  event  that  nominees  for  all 
available  positions  are  not  provided  by 
the  aforesaid  procedure,  then  such 
unfilled  positions  shall  be  treated  as 
vacancies  and  the  provisions  of  §  928.28 
shall  apply. 

6.  Revise  §  928.23  to  read  as  follows: 

§  928.23    Selection. 

The  Secretary  shall  select  the  grower, 
handler,  and  public  members,  and  an 
alternate  for  each,  from  nominations 
made  under  §§  928.20,  928.22  and  928.26. 
or  from  other  qualified  persons. 

7  Revise  §  928.24  to  read  as  follows: 

§  928.24    Failure  to  nominate. 

If  nominations  are  not  made  in  the 
lime  and  manner  prescribed  in 
§§928.20,  928.22  and  928.26.  the 
Secretary  may  without  regard  to 
nominations  select  the  members  and 
alternate  members  of  the  committee. 

8.  Revise  §  928.26  to  read  as  follows: 

§928.26    Vacancies. 

To  fill  my  vacancy  occasioned  by  the 
failure  of  any  person  selected  as  a 
member  or  as  an  alternate  member  of 
the  committee  to  qualify,  or  in  the  event 
of  the  death,  removal,  resignation,  or 
disqualification  of  any  member  or 
alternate  member  of  the  committee,  a 
successor  for  the  unexpired  term  of  such 
member  or  alternate  member  of  the 
committee  shall  be  nominated  and 
selected  in  the  manner  specified  in 
§§  928.20,  928.22,  and  928.23:  Provided, 
That  the  committee  may  in  its  discretion 
submit  its  recommendation  to  the 
Secretary  of  a  nominee  eligible  to  serve 
in  accordance  with  the  requirements 
specified  in  §  928.20.  To  the  extent 
practicable,  the  committee's 
recommended  nominee  for  a  grower 
member  or  alternate  grower  member 
position  to  represent  a  particular  district 
shall  be  a  grower  recommended  to  the 
committee  by  the  incumbent  grower 
representatives  of  the  committee  from  a 
particular  district,  or  such  nominee  shall 
be  a  qualified  grower  recommended  by 
the  grower  group  with  which  the  former 
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member  was  associated  immediately 
prior  to  vacHlinx  the  position;  <ind  the 
recommend<Ml  nominee  for  a  h.indltT 
member  or  altelrnate  handler  memtxir 
position  fth.ill  be  the  handler 
recommended  to  the  committee  by  the 
incumbent  handler  representatives  of 
the  committee,  or  »<ich  nominee  shall  be 
a  qualified  handler  recommended  by  the 
paokiriRhouse  with  which  the  former 
member  was  associated  immediately 
prior  to  vacating  the  position. 

9.  Amend  5  928.31  by  revising 
par.iRrnph  (o)  to  read  as  follows: 

§928.31     Duties. 

«  »  •  •  • 

(o)  With  the  approval  of  the  Secretary, 
to  redeHne  the  districts  into  which  the 
production  area  is  divided,  to 
ro«pporli()n  the  grower  member 
representation  on  the  committee  among 
the  districts,  to  increase  or  decrease  the 
number  of  grower  and  handler  members 
and  alternates  on  the  committee,  and  to 
change  the  composition  of  the 
committee  by  chansing  the  ratio 
between  grower  and  handler  members 
including  their  alternates.  Any  such 
changes  shall  reflect,  insofar  as 
practicable,  structural  changes  within 
the  papaya  industry  and  shifts  in 
papaya  production  amoing  the  districts 
within  the  production  area. 

10.  Amend  §  928.32  by  revising 
paragraph  (a)  to  read  as  follows: 

§  926.32     Proc«<kire. 

(a)  A  majonty  of  all  members  of  the 
committee,  including  altlemates  acting 
for  members,  shall  be  necessary  to 
constitute  a  quorum  and  such  majority 
must  concur  to  approve  any  committee 
action. 

*  *        •        •        • 

11.  Amend  §928.41  by  revising  the  last 
sentence  in  paragraph  (b]  to  read  as 
follows: 

§  929  4  1     Ass«ssmenU. 

•  .  «  *  • 

(b)  *  *  *  Assessments  not  paid 
within  a  period  of  time  prescribed  by  the 
committee  may  be  made  subject  to 
interest  or  late  payment  charges,  or 
both.  The  period  of  time,  rate  of  interest, 
and  late  payment  charge  shall  be  as 
recommended  by  the  committee  and 
approved  by  the  Secretary'.  When  such 
interest  or  late  payment  charges  are  in 
effect,  they  shall  be  applied  to  all 
assessments  not  paid  within  the 
prescribed  period  of  time. 

12.  Amend  }  928.52  by  revising 
paragraphs  (a)(3)  and  (a)(4)  to  read  as 
follows: 


§  92S.52 
(a)  • 


la«Manc«o<  r*gulaUon». 


(3)  y\x  the  sire,  capacity,  weight, 
dimension,  marking,  or  pack  of  the 
container,  or  ronlHiners,  which  may  be 
used  in  the  packaging?  or  handling  of 
papayas. 

(4)  Prescribe  different  requirements 
under  paragraphs  (a)(l|  through  (a)(3)  of 
this  section  for  the  handling  of  any 
variety  of  papayas  to  destinations 
within  any  geographical  area  or  market 
type  identified  and  rt'commended  by  the 
committee  and  approved  by  the 
Secretary. 

«         •         *        •        • 

i;j.  Amend  §  928  5,S  by  adding  a  new 

paragraph  (c)  to  read  as  follows 

i  928.55    Inspection  and  certification. 

•  •  •  •  * 

(c)  The  committee,  with  the  approval 
of  the  Secretary,  may  prescnlje  such 
rules  and  regulations  as  it  may  deem 
necessary  to  assure  compliance  with 
this  section  and  provide  for 
identification  of  containers  of  papayas 
which  have  been  inspected  and  certified 
for  handling. 

14.  Revise  S  928.64  to  read  as  follows: 

S  928  84    Termtnatlon. 

(a)  The  Secretary  may  at  any  time 
terminate  the  provisions  of  this  order  by 
giving  at  least  one  day's  notice  by 
means  of  a  press  release  or  in  any  other 
manner  which  the  Secretary  may 
determine. 

(b)  The  Secretary  shall  terminate  or 
suspend  the  operation  of  any  and  all  of 
the  provisions  of  this  order  whenever 
the  Secretary  finds  that  such  provisions 
do  not  tend  to  effectuate  the  declared 
policy  of  the  Act. 

(c)  The  Secretary  shall  terminate  the 
provisions  of  this  order  at  the  end  fiscal 
year  whenever  the  Secretary  finds  by  a 
referendum  or  otherwise  that 
continuance  is  not  favored  by  the 
majority  of  producers  who.  during  a 
representative  period  determined  by  the 
Secretary,  were  engaged  in  the 
production  area  in  the  production  of 
payayas  for  market:  Provided.  That  such 
majority  has  produced  for  market  during 
such  period  more  than  50  percent  of  the 
volume  of  papayas  produced  in  the 
production  area.  Such  termination  shall 
be  effective  only  if  announced  on  or 
before  December  15  of  the  then  current 
fiscal  year. 

(d)  Upon  recommendation  of  the 
committee,  received  not  later  than 
October  1  of  an  even-numbered  year, 
the  Secretary  shall  conduct  a 
referendum  prior  to  December  1  of  such 
year  to  ascertain  whether  continuance 
of  this  order  is  favored  by  the  producers. 

(e)  The  Secretary  shall  conduct  a 
continuance  referendum  every  sixth 
fiscal  year  prior  to  October  1.  virith  the 


first  such  referendum  to  be  conducted 
with  6  years  from  the  effective  date  of 
this  amendment  of  this  section,  to 
asct'rtain  whether  continuance  of  this 
order  is  favored  by  producers.  The 
Secretary  may  terminate  the  provisions 
of  this  order  at  the  end  of  any  fiscal  year 
in  which  the  Secretary  has  found 
continuance  of  this  order  is  not  favored 
by  producers  who.  during  a 
representative  period  determined  by  the 
Secretary,  have  been  engaged  in  the 
production  for  market  of  papayas  in  the 
production  area.  Such  terminatton  of  the 
order  shall  be  effective  only  if 
announc€?d  on  or  before  December  15  of 
the  then  nirrent  fiscal  year 

(f)  The  provisions  of  this  order  shall, 
in  any  event,  terminate  whenever  the 
provisions  of  the  Act  authorizing  them 
cease  to  be  in  effect. 

[FR  Doc.  87-12766  Filed  6-3-87;  8:45  am] 
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7  CFR  Part  95« 

Onions  GiTOwn  In  Soutti  Tex2»; 
Proposed  Increase  in  Rate  of 
Assessnrient  for  19M-87  Fiscal  Period 

AGENCV:  Agricultural  Marketing  Service, 

USDA. 

ACTiOMt:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
authorize  an  increase  in  the  rate  of 
assessment  to  cover  the  expenses  of  the 
South  Texas  Onion  Cxjmmittee  for  the 
1986-87  fiscal  period.  The  assessment 
rale  would  l>e  inr,ren8e<i  fn)m  four  cents 
to  five  and  one  half  center  per  50-pound 
container  or  equivalent.  The  change  is 
necessary  for  the  committee  to  meet  its 
1966-87  expense  obligation.  Adverse 
weather  during  the  1987  growing  season 
significantly  reduced  the  assessable 
tonnage  and  the  current  rate  of 
assessment  will  not  generate  sufficient 
funds  to  meet  authorized  committee 
expenses.  Assessments  are  paid  by 
handlers  under  the  marketing  order 
program.  The  committee  works  with  the 
Department  in  administering  that 
program. 

dates:  Comments  due  June  15. 1987. 
ADDRESSES:  Comments  should  be  sent 
to:  Docket  Clerk,  F&V,  AMS,  Room  2085. 
South  Building.  U.S.  Department  of 
Agriculture.  Washington.  DC  2025O- 
1400.  Three  copies  of  all  written 
materials  should  be  submitted,  and  they 
will  be  available  for  public  inspection  at 
the  office  of  the  Docket  Clerk  during 
regular  business  hours.  Comments 
should  reference  the  date  and  page 
number  of  this  issue  of  the  Federal 
Register. 


FOR  RiflTHER  INK>RMAT10N  CONTACTT 

James  M.  Scanlon.  Acting  Chief. 
Marketing  Order  Administration  Branch. 
F&V.  AMS,  USDA.  Washington.  DC 
2025O-14(X).  telephone  (202)  47S-3914. 
SUPPLEMENTARY  INFORMATION:  This 

proposed  rule  has  been  reviewed  under 
Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  has  determined  that 
this  action  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (the  Act.  7  U.S.C. 
601  through  674).  and  rules  issued 
thereunder,  are  unique  in  that  they  are 
brought  about  through  group  action  of 
essentially  small  entities  action  on  their 
own  behalf  Thus,  both  statutes  have 
small  entity  orientation  and 
compatibility. 

It  is  estimated  that  40  South  Texas 
onion  handlers  will  be  subject  to  this 
regulation  during  the  course  of  the 
current  season.  In  addition,  there  are 
about  160  producers  in  the  production 
area.  The  majority  of  these  producers 
and  handlers  may  be  classified  as  small 
entities  as  defined  by  the  Small  Business 
Administration  (SBA).  The  SBA  defines 
agricultural  service  firms,  like  handlers, 
as  those  whose  gross  annual  receipts 
were  less  than  $3.5  million  and  small 
agricultural  producers  as  those  having 
average  annual  gross  revenues  for  the 
last  three  years  of  less  than  $100,000  (13 
CFR  121.2). 

This  proposed  rule  is  issued  under  the 
marketing  agreement  and  Marketing 
Order  959.  both  as  amended,  regulating 
the  handling  of  onions  grown  in  South 
Texas  (7  CFR  Part  959).  The  assessment 
rate  increase  was  recommended  by  the 
South  Texas  Onion  Committee  in  a 
telephone  vole  completed  on  May  4, 
1987.  Fourteen  of  the  seventeen 
committee  members  voted  on  this 
proposal,  and  all  of  the  members  who 
voted  favored  the  proposal. 

A  final  rule  establishing  expenses  in 
the  amount  of  $283,227  for  the  1986-87 
fiscal  period  and  fixing  the  assessment 
rate  at  four  cents  per  50-pound  container 
or  equivalent  quantity  for  that  period 
was  published  in  the  Federal  Register  on 
February  26,  1987  (52  FR  5737). 


The  assessment  rale  is  derived  by 
dividing  anticipated  expenses  by 
expected  shipments  of  the  commodity 
(e.g.  pounds,  tons,  boxes,  cartons,  etc.) 
That  rate  is  applied  to  actual  shipments 
to  produce  income  sufficient  to  pay  the 
committee's  expenses.  The  proposed 
assessment  rale  increase  in  this  instance 
is  necessary'  because  of  a  significant 
crop  shortfall  due  to  adverse  growing 
conditions. 

When  the  South  Texas  Onion 
Committee  met  October  29. 1986,  to 
prepare  and  submit  its  1986-87  fiscal 
period  budget  and  assessment  rate,  it 
expected  6,768,750  containers  of  onions 
to  be  shipped  this  season.  On  this  basis 
it  recommended,  and  the  Department 
established,  the  current  four  cent  per  50- 
pound  container  or  equivalent  quantity 
assessment.  This  would  have  resulted  in 
assessment  income  of  $270,950  and 
along  with  reserve  funds  would  have 
provided  adequate  funds  for  the 
committee's  authorized  expenditure. 

However,  due  to  a  cold  spell  in  late 
March  and  other  adverse  weather 
during  the  1986-87  growing  season,  the 
assessable  tonnage  will  not  be  as  great 
as  initially  expected.  Most  of  the 
industry  expects  no  more  than  4,000,000 
containers  to  be  shipped.  The  deficit  is 
income  resulting  from  the  crop  shortfall 
is  too  large  to  be  made  up  with  the 
committee's  operating  reserve.  The 
proposed  five  and  one  half  cent  per 
container  rate  of  assessment  would 
generate  $220,000.  This  amount,  along 
with  the  committee's  reserve  funds, 
would  provide  adequate  funds  to  meet 
the  committee's  authorized  expenses. 
The  committee's  manager  has  informed 
the  agency  that  many  handlers  would 
prefer  to  pay  this  retroactive  one  and 
one  half  cent  assessment  rate  increase 
this  season  because  the  markets  have 
been  stronger  than  most  years. 

Ii  is  the  Department's  view  that  the 
proposal  is  needed  for  the  committee  to 
generate  enough  funds  for  the  committee 
to  meet  its  authorized  1986-87  fiscal 
period  expenses,  and  to  cover  expenses 
next  season  until  assessment  income  is 
sufficient  to  cover  authorized  1986-87 
fiscal  year  expenses.  The  fiscal  period 
begins  August  1  and  ends  July  31. 
However,  onion  shipments  and  the 
collection  of  assessments  usually  do  not 
start  until  mid-March.  Hence,  the 
committee  needs  funds  from  previous 
season  assessments  to  cover  the  first 
seven  months  of  expenses  during  a 
fiscal  period. 

While  this  action  would  impose  some 
additional  costs  on  handlers  to  make  up 
for  the  crop  shortfall  and  income  deficit, 
the  costs  would  be  in  the  form  of 
uniform  assessments  on  all  handlers 
which  would  not  impose  a  significant 


economic  Impact  on  the  small  entities 
involved. 

A  comment  period  of  10  days  is 
provided  and  is  deemed  appropriate 
because  the  shipping  season  for  the  1987 
crop  is  expected  to  end  by  the  middle  of 
June.  Hence,  a  prompt  decision  on  this 
proposal  is  necessary  so  as  many 
handlers  as  possible  have  the 
opportunity  to  make  adjustments  to  the 
retroactive  assessment  expense. 

List  of  Subjects  in  7  CFR  Part  959 

Marketing  agreements  and  orders. 
Onions.  Texas. 

PART  95»—(  AMENDED) 

For  the  reasons  set  forth  in  the 
preamble.  Part  959  is  proposed  to  be 
amended  as  follows: 

1.  The  authority  citation  for  7  CFR 
Part  959  continues  to  read  as  follows: 

Authority:  Sees.  1-19.  48  Stat.  31,  as 
amended:  7  U.S.C.  601-674. 

§959.227    I  Amended] 

2.  Section  959.227  is  amended  by 
changing  "$0.04"  to  "$0,055"  (this 
section  prescribes  the  annual 
assessment  rate  and  will  not  be  codified 
in  the  Code  of  Federal  Regulations). 

Dated:  June  1. 1987. 
William  ].  Doyle, 

Acting  Deputy  Director.  Fruit  and  Vegetable 
Division.  Agricultural  Marketing  Sen-ice. 
|FR  Doc.  87-12813  Filed  6-3-87;  8:45  am) 
BIU.IMQ  COOE  M1(M)2-M 


Farmers  Home  Administration 
7  CFR  Part  1944 

Rural  Rental  Housing  Loan  Policies, 
Procedures,  and  Auttiortzations 

agency:  Farmers  Home  Administration. 

USDA. 

action:  Proposed  rule. 

summary:  The  Fanners  Home 
Administration  (FmHA)  proposes  to 
amend  the  Agency's  policies  and 
procedures  governing:  (1)  The 
establishment  of  a  nonrefundable 
application  fee  for  Section  515,  Rural 
Rental  Housing  Loan  program,  except 
nonprofit  and  public  body  applicants, 
with  payment  at  time  of  application 
submittal  and,  (2)  authority  for  Slate 
Directors  to  contract  certain  technical 
services  related  to  loan  processing. 

No  procedures  are  currently  in  effect 
with  respect  to  charging  loan  application 
fees.  The  Agency's  proposal  to  assess 
application  fees  would  help  to  offset 
administrative  and  contractual  costs 
related  to  the  Section  515  program.  This 
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action  will  reduce  the  impact  on  the 
Rural  Housing  Insurance  Fund  (RHIF). 

DATES:  Comments  must  be  received  on 
,,r  h.-fore  August  3,  1987. 

ADDRESSES:  interested  persons  are 
invited  to  submit  comments  in  duplicate 
to  the  Office  of  the  Chief,  Directives 
Management  Branch,  Farmers  Home 
Administration,  U.S.  Department  of 
Agriculture,  Room  6348,  South 
Agriculture  Building,  Washington,  DC 
20250.  All  written  comments  made 
pursuant  to  this  notice  will  be  available 
for  public  inspection  during  regular 
work  hours  at  the  ab<ive  address. 

FOR  FURTHER  INFORMATION:  Contact 
George  W.  Forte r.  Senior  Loan  Officer 
and  Appraisal  Reviewer,  Special 
Authorities  Branch,  Multi-Family 
Housing  Processing  Division,  FmHA, 
USDA,  Room  5337,  South  Agriculture 
Building,  Washington,  D.C.  20250: 
telephone  (202)  382-1626  (this  is  not  a 
toll  free  number). 

SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  under  USDA 
procedures  established  in  Departmental 
Regulation  1512-1  which  implements 
Executive  Order  12291,  and  has  been 
determined  to  be  "nonmajor"  since  the 
annual  effect  on  the  economy  is  less 
than  $100  million  and  there  will  be  no 
increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State  or  local  government 
agencies  or  geographic  regions.  There 
will  be  no  significant  adverse  effects  on 
competition,  employment,  investment 
productivity,  innovation  or  on  the  ability 
of  United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

This  document  has  been  reviewed  in 
accordance  with  7  CFR  Part  1940, 
Subpart  G,  Environmental  Program.  It  is 
the  determination  of  FmHA  that  this 
proposed  action  does  not  constitute  a 
major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment,  and  in  accordance  with 
the  National  Environmental  Policy  Act 
of  1969.  Pub.  L.  91-190,  an  environmental 
impact  statement  is  not  required. 

Discussion 

(1)  Application  fee 

FmHA  is  authorized  to  make  direct 
loans  for  the  purpose  of  financing 
multiple  family  housing  in  rural 
communities  under  section  515  of  the 
Housing  Act  1949.  Title  V.  as  revised 
(See  42.  U.S.C.  1485).  Miscellaneous 
Regulation.  Chapter  97.  section  9701 
establishes  that  each  service  provided 
by  an  agency  to  a  person  is  to  be  self- 
sustaining  to  the  extent  possible.  The 


1983  Housing  Amendments  authorized 
the  Secretary  to  prescribe  charges  for 
appraisals  and  inspections  related  to  the 
program.  Charges  for  other  purposes  are 
permissible  so  long  as  the  task  does  not 
require  supervision  by  government 
employees. 

Under  this  proposed  rule,  an 
application  fee  for  contract  services  and 
other  Agency  costs  would  be  imposed 
upon  each  applicant,  except  nonprofit 
and  public  body  applicants.  The 
proposed  rule  establishes  a 
nonrefundable  fee  based  on  the 
Agency's  staffing  and  other 
administrative  costs  related  to 
processing  a  loan  application.  Tlie  fee 
rate  is  established  at  ^  of  one  percent 
of  the  loan  request  shown  on  Form  AD- 
622,  "Notice  of  Preapplication  Review 
Action."  This  fee  is  paid  by  the 
applicant  in  the  form  of  a  certified  check 
or  money  order  when  the  full  loan 
application  is  submitted  to  FmHA. 

(2)  Application  Fee  justification 

The  application  fee  is  intended  to  pay 
for  those  services  provided  by  the 
FmHA  when  processing  a  Multiple 
Family  Housing  (MUl)  proposal.  In 
some  cases  the  State  Director  may  elect 
to  use  persons  from  outside  the  Agency 
on  a  service  contract  basis.  Whether  the 
State  Director  uses  personnel  from  the 
Agency  or  outside  contractors  to  carry 
out  the  processing  of  the  application,  the 
fee  will  be  paid  at  the  time  of  submittal 
of  the  application  and  cannot  be 
refunded. 

Actual  cost  data  for  service  contracts; 
i.e.,  appraisals,  environmental 
assessments,  inspections,  etc..  will  be 
collected  on  all  loans  and  an  analysis 
will  be  made  each  year.  Deviations  of 
more  than  10  percent  between  actual 
charges  for  contracting  and  the  Agency's 
cost  projections  will  result  in  a  fee 
review  and  adjustments  to  the  fee  if 
FmHA  determines  it  appropriate. 

The  Agency  has  used  the  service 
items  shown  in  the  justification  example 
to  determine  the  proposed  charge  for 
processing  an  application  and  is  not 
attempting  to  recapture  all  costs  of 
doing  business. 

The  Agency  is  proposing  to  capture 
the  major  expenses  for  the  FmHA 
services  provided  and  most  of  the 
expenses  for  contract  services  that  are 
paid  from  the  Rural  Housing  Insurance 
Fund  (RHIF)  account.  Through  the 
Agency's  experience  with  using 
commercial  contractors  and  from  the 
FmHA  Reporting  Management  Service 
(RMS)  data  base,  it  is  reasonable  to 
justify  the  use  of  the  fee  rale  estimated. 
The  RMS  flat  rates  used  are  current 
levels  which  are  reviewed  annually  and 
modified  as  needed.  The  commercial 


contract  estimates  are  derived  from  an 
analysis  of  actual  costs  for  the  services 
that  have  been  provided  by  the  FmHA 
field  offices  and  the  contract  charges.  It 
is  realized  that  these  are  not  all  of  the 
expenses  disbursed  by  the  Agency, 
however  they  are  representative  of- 
expected  future  costs. 

Based  on  this  information  the  fee  rate 
is  supported  by  the  following  estimated 
hours  and  salaries: 

Hain 

Preliminary  applicant  contacts— cred- 
ited with 1 

Preapplication  reviews — credited  with ..  11 
Class  II  Environmental  Assessments — 

credited  with 13 

Eligibiiny       determinations — credited 

with _ 10 

Application  reviews  and  acceptance — 

credited  with 10 

Lxjan   processing   and   reviews— cred- 
ited with _ 19 

MFH  appraisals — credited  with 33 

Loan  closing — credited  with _ 8 

Conslrviclion        inspections — credited 

with 6 

Estimated  credit  hours Ill 


Processing  Costs: 

District  loan  officers — salary 
and  fringe  benefits  at  14.5%  of 
salary,  generally  CS  12  step  5 
(per  hour) $17.25 

The  loan  officers  are  estimated 

to  use  ^  of  the  hours  or  75 1.294 

Clerical  support— salary  and 
fringe  benefits  at  14.5%  of 
salary,  generally  CS  5  step  5 
(per  hour) _ 8.95 

The  clerical  staff  are  estimated 

to  use  '/i  of  the  hours  or  36 322 

The  estimated  travel  cost,  per 
diem  and  mileage  (an  addi- 
tional 142  hours  are  credited 
by  RMS  for  direct  work  in  the 
MFH  loan  processing) 200 

It  is  estimated  that  W  or  71 
hours  IS  at  $8.95  ($635)  and  ■'x 
at  $17.25  ($1,225)  for  a  total  of...    1.860 

Subtotal  of 3.676 

The  expense  for  exempt  (non- 
profit applicants)  and  unsuc- 
cessful loans  are  estimated  at 
15%  of  the  subtotal  cost 552 

Total  estimated  expense  for 
each  loan 4.228 


During  fiscal  years  1984  and  1985.  the 
Agency  used  contractors  to  make  MFH 
appraisals  on  a  demonstration  basis. 
The  fees  paid  to  the  appraisal 
contractors  during  fiscal  year  1985 
ranged  from  $1,350  to  $2,500.  Contract 
services  were  available  in  most  areas  of 
the  States  used  in  the  demonstration. 
The  average  charge  paid  by  the  Agency 
during  the  two  year  demonstration,  for 


each  appraisal  contract  was  $2,200.  It  is 
estimated  that  technical  sservice 
contracting  charges  would  be  based  on 
the  lime  it  takes  to  complete  the  task. 

Therefore,  with  the  estimated 
minimum  of  $4,200.00  for  the  cost  to  the 
Agency,  and  with  an  average  Section 
515  RRH  loan,  without  consideration  for 
subsequent  loans,  at  approximately 
$850,000  over  the  past  few  years,  the 
application  fee  established  at  Vs>  of  one 
percent  is  not  excessive  and  is  set  at 
this  minimum  level  until  further  fee 
charge  mformation  is  available. 

Vance  L.  Clark.  Arlmmistrator, 
Farmers  Home  Administration  has 
determined  that  this  action  does  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities, 
because  the  action,  while  increasing 
costs  to  applicants  in  the  Section  515 
program,  will  not  affect  a  significant 
number  of  small  entities  as  defined  by 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601). 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
10.415— Rural  Rental  Housing.  The 
FmHA  programs  and  projects  which  are 
affected  by  this  instruction  are  subject 
to  the  provisions  of  Executive  Order 
12372  which  requires  intergovernmental 
consultation  with  State  and  local 
officials  (7  CFR  Part  3015,  Subpart  V:  48 
re29112,  June  24.  1983). 

List  of  Subjects  in  7  CFR  Part  1944 

Administrative  practice  and 
procedure.  Aged,  Handicapped,  Loan 
programs-Housing  and  community 
development.  Low  and  moderate  income 
housing-Rental,  Mobile  home. 
Mortgages,  Nonprofit  organizations. 
Rent  subsidies,  and  Riu-al  housing. 

Accordingly,  FmHA  proposes  to 
amend  Subpart  E  of  Part  1944,  Chapter 
XVIII,  Title  7,  Code  of  Federal 
Regulations  as  follows: 

PART  1944— HOUSING 

1.  The  authority  citation  for  Part  1944 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  1480;  7  CFR  2.23;  7  CFR 
2.70. 

Subpart  E — Rural  Rental  Housing  Loan 
PoUcles,  Procedures  and 
Authorizations 

2.  Section  1944.215  is  amended  by 
revising  paragraph  (o)  to  read  as 
follows: 

S  1M4.21S    SpM:iai  condmons. 
•         •         tt         •         • 

(o)  Guidelines  for  preparing 
environmental  assessments  and 
enviromental  impact  statements.  All 
projects  shall  comply  with  Subpart  G  of 


Part  1940  of  this  chapter.  Projects 
involving  section  8/515  loans  shall  also 
comply  with  Exhibit  H  of  this  subpart. 
All  Class  I  Environmental  Assessments 
and  the  substantial  majority  of  Class  II 
Environmental  Assessments  will  be 
prepared  by  FmHA  staff  However, 
housing  proposals  that  require  a  Class  II 
Environmental  Assessment  and  that 
have  associated  unique  complex  or 
controversial  environmental  impacts  are 
eligible  for  having  the  necessary 
assessment  or  portion(s)  of  the 
assessment  prepared  by  a  qualified 
contractor.  Contractors  may  also  be 
used  to  complete  Environmental  Impact 
Statements  (EIS)  as  well  as  portions  of 
EISs.  Both  EIS  and  eligible  assessment 
contracting  require  the  prior  approval  of 
the  National  Office  Program  Support 
Staff  (PSS).  For  eligible  Class  II 
Assessments  the  State  Director  will 
establish  a  bidding  process  with  those 
firms  determined  qualified  by  the  State 
Environmental  Coordinator  (SEC)  and 
the  contracting  officer.  The  successful 
low  bidder  will  be  selected.  The 
solicitation  process  can  only  be  based 
upon  one  or  more  specific  eligible  Class 
U  Environmental  Assessments  as 
determined  eligible  by  the  SEC.  The 
basis  for  the  contract's  scope  of  work 
will  be  Exhibit  H  of  Subpart  G  of  Part 
1940  of  this  chapter  as  well  as  any  other 
particular  environmental  concerns. 
impacts  or  issues  associated  with  the 
propo8al(s)  to  be  assessed.  A  contract 
for  an  EIS  must  be  solicited  on  an 
individual  project  basis  with  prior 
consultation  of  the  National  Office's 
Program  Support  Staff  regarding  the 
contract's  scope  of  work.  Whether  an 
eligible  assessment  of  EIS  is  being 
prepared  by  a  contractor,  the  FmHA 
officials  responsible  for  the 
environmental  review  process  (see 
§  1940.316  of  Subpart  G  of  Part  1940  of 
this  chapter)  remain  responsible  for  the 
content  of  the  environmental  document 
and  must  execute  all  required  FmHA 
environmental  findings  and 
determinations.  Consequently  all 
contractors  will  be  required  to  submit 
drafts  of  their  work  products  to  the 
FmHA  official  responsible  for  the 
completion  of  the  environmental 
document.  FmHA  will  thoroughly  review 
the  drafts  and  advise  the  contractor  of 
deficiencies  and  necessary  corrective 
actions.  Whenever  there  is  a  need  to 
explore  alternatives  or  mitigation 
measures  with  the  applicant  this  will  be 
undertaken  directly  by  FmHA  staff.  The 
contractor  should  participate  in  such 
discussions  and  be  required  to  analyze 
the  consequences  of  the  alternatives  and 
mitigation  measures,  as  well  as 
incorporate  within  the  assessment 
FmHA's  decisions  on  alternatives  and 


mitigation  measures.  As  part  of  the 
contract,  contractors  may  be  used  to 
draft  necessary  public  notices,  make 
presentations  at  FmHA  public 
information  meetings,  record  such 
meetings,  and  provide  FmH,'\  with 
suggested  responses  to  comments 
received.  FmHA  must  concur  in  the  need 
for  any  public  notice  required  under 
Subpart  G  of  Part  1940  of  this  chapter 
and  so  advise  the  applicant  as  opposed 
to  the  contractor  so  doing.  No  contractor 
may  be  enployed  under  this  section  who 
has  a  financial  or  other  interest  in  the 
outcome  of  the  proposed  housing 
project. 
«        •        *        •        * 

3.  Section  1944.216  is  added  to  read  as 

follows: 

{  1944,^16    Nonrefundable  application  tee. 

(a)  Payment  of  an  application  fee. 
Individuals  or  organizational  applicants 
will  pay  an  application  fee  to  partially 
offset  the  FmllA  cost  of  processing  their 
loan.  When  the  applicant  is  a  consumer 
cooperative,  nonprofit  corporation,  or  a 
public  body  as  defined  by  this  subpart 
this  fee  is  not  applicable.  This  fee  shall 
be  considered  an  authorized  loan 
purpose.  Application  fees  may  be 
credited  as  part  of  the  applicant's  5 
percent  contribution. 

(b)  Fee  amount.  The  fee  will  equal 
one-half  of  1  percent  ( V2%)  of  the 
proposed  loan  amount  as  shown  on 
Form  AD-622,  "Notice  of  Preapplication 
Review  Action."  The  application  fee  will 
be  a  one  time  nonrefundable  charge  that 
will  be  paid  by  certified  check  or  money 
order  when  the  loan  application  is 
submitted  to  FmHA. 

(c)  Fee  submittal.  The  applicant  will 
make  the  check  or  money  order  payable 
to  Farmers  Home  Administration.  The 
check  or  money  order  will  be  deposited 
into  the  Concentration  Banking  System, 
In  those  locations  not  participating  in 
the  Concentration  Banking  System,  the 
check  or  money  order  will  be  sent 
directly  to  the  Finance  Office.  In  either 
case,  the  fee  will  be  identified  as  an 
application  fee  to  be  credited  to  the  Rule 
Housing  Insurance  Fund  on  Form  FmHA 
1944-9.  "Multiple  Family  Housing 
Certification  and  Payment  Transmittal." 
This  form  should  be  included  with  the 
Daily  Activity  Report. 

4.  Section  1944.222  is  amended  by 
revising  paragraph  (a)  and  the 
introductory  text  of  paragraph  (k)  to 
read  as  follows: 

§  1944.222    Technlcst,  legal,  and  ottter 
services. 

(a)  Technical senices.  When  real 
estate  is  taken  as  security,  the  property 
will  be  appraised  by  an  FmHA 
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authorized  multiple  family  housing 
appraiser  or  a  qualified  contract/fee 
appraiser  in  accordance  with  FmHA 
Instruction  1922-B.  (Available  in  any 
FmHA  office.)  All  contract/fee 
appraisers  must  be  qualified  individuals 
or  firms  with  current  certified  members 
of  the  American  Institute  of  Real  Estate 
Appraisers  (AIREA).  Society  of  Real 
Estate  .Appraisers  (SREA).  or  members 
of  equivalent  organizations  requiring 
income  property  appraisal  education 
and  experience.  Eligible  Class  II 
Fjivironmental  Assessments  or  portions 
of  them  may  be  considered  for 
contracting  by  qualified  individuals  or 
firms  who  have  sufficient 
interdisciplinary  environmental 
analytical  skills  to  assess  the  majority  of 
the  environmentl  impacts  identified  in 
Exhibit  1 1  of  Subpart  G  Part  1940  of  this 
chapter  or  that  portion  of  the 
assessment  that  is  the  subject  of  the 
proposed  contract.  Examples  or 
organizations  that  may  meet  the 
qualifications  are:  (1)  Planning  firms,  (2) 
engineering  and  architectural  firms  with 
experience  in  urban  or  regional 
planning,  and  (3)  environmental 
consulting  firms.  Contracting  for 
appraisals  will  be  given  priority  when 
the  State  director  has  established  a 
monitoring  system  to  determine 
acceptance  of  the  contracts  presented. 
The  use  of  contracting  authority  for  the 
MFH  program  will  require  prior 
authorization  by  the  National  Office. 

(1)  There  are  major  differences 
between  the  appraisal,  environmental, 
and  other  technical  services.  The  Stale 
Director  must  consider  these  processing 
differences  when  considering  the  use  of 
contractors.  Contracting  for  MFH 
appraisals  will  be  done  according  to 
FmHA  Instruction  2027-A.  Contracting 
for  eligible  Class  II  assessments  may 
only  be  done  on  a  specific  project(s) 
basis  with  prior  approval  of  the  National 
Office  Program  Support  Staff.  Because 
the  appraisal  services  are  complex,  the 
following  factors  must  be  considered 
before  deciding  whether  separate 
contracts  or  annual  contracts  will  be 
used: 

(i)  Generally  MFH  projects  are 
scattered  over  a  large  area  and  are 
requested  at  various  intervals,  thus  only 
contract  appraisers  within  the  area  are 
interested  in  completing  a  solicitation. 

(ii)  The  eligibility  requirements  for 
these  contractors  will  limit  who  can 
request  the  solicitations. 

(iii)  The  lowest  bidder  able  to  provide 
liie  service  within  the  time  required  and 
in  an  acceptable  manner  is  to  be 
seclected. 

(2)  Contracting  will  not  be  permitted 
for  MFH  inspections,  because  the  owner 


has  already  contracted  with  the  project 
architect  who  arranges  for  the  necessary 
inspections  required.  FmHA  is  required 
to  make  the  final  inspection  and  any 
others  determined  necessary  by  the 
Agency  during  the  construction  period. 
All  contracting  proposed  for  other  MFH 
purposes  will  be  requested  through  the 
MFH  Division  at  the  National  Office 
prior  to  advertising  or  soliciting  for 
contrators  to  apply. 

(i)  All  MFH  contracts  will  follow 
standard  industry  practices  as  provided 
in  FmHA  Instruction  2024-A,  1922-B  and 
1940-G.  In  all  environmental  matters, 
while  FmHA  may  contract  pursuant  to 
Subpart  G  of  Part  1940  and  this  subpart, 
all  final  decisions  must  be  FmHA's 

(ii)  The  State  Director  has  two  options 
with  respect  to  contracting  for 
appraisals. 

(A)  Contracting  for  appraisals  will  be 
given  priority  unless  the  services 
requested  are  not  available,  or  under 
circumstances  listed  in  paragraph 
(a)(2)(ii)(B)  of  this  section.  Contracting 
for  Class  II  Fjivironmental  Assessments 
are  limited  to  those  eligible  assessments 
or  portions  of  assessments  identified  in 
S  1944.215  (o)  of  this  subpart.  Any  EIS  is 
eligible  for  contracting.  The  State 
Director  will  establish  a  system  to 
provide  technical  services  in  accordance 
with  FmHA  Instruction  1922-B.  i  1922.54 
and  Subpart  C  to  Part  1940  of  this 
chapter.  At  the  time  the  contractors  are 
contacted,  those  applying  will  provide  a 
copy  of  their  current  designation  or 
certification  or  other  qualification 
papers.  At  the  time  of  the  solicitation, 
the  following  will  apply: 

[1]  Contractors  will  be  required  to 
personally  certify  that  they  meet 
recognized  training  and  experience 
standards  included  in  the  contract  and 
have  no  financial  interest  in  the  outcome 
of  the  FmHA  project  decision. 

(2)  The  Contract  and  Solicitation 
process  will  be  used  according  to  the 
requirements  set  forth  in  FmHA 
Instruction  2024-A.  §  1944.214  (o)  of  this 
subpart,  and  the  requirements 
established  in  the  contract.  Contract 
costs  will  be  processed  in  accordance 
with  FmHA  Instruction  2024-P.  "Cost 
Payments." 

(B)  The  State  director  will  use  FmHA 
designated  MFH  staff  to  complete 
appraisals  under  the  following 
situations: 

[1)  To  perform  the  required  services 
when  a  State  contracting  system  for  the 
sevices  is  desired,  yet  contractors  are 
not  able  to  complete  the  required 
services  within  45-60  days  from  the 
FmHA  contract  request. 

[2]  To  perform  services  in  unique 
situations,  such  as:  the  introduction  of 


an  uncoventional  housing  design  and/or 
style  where  the  cost  approach  is  the 
predominate  source  for  determining  the 
estimated  value,  and  where  the  various 
markets  are  not  able  to  provide  useful 
data  to  the  market  and  income 
approaches  of  the  appraisal  for 
determining  the  final  estimated  value;  or 
some  other  situation  that  is  unusual,  and 
the  expertise  is  not  readily  available 
from  industry  sources.  In  any 
circumstances,  before  a  unique  service 
is  assigned  to  members  of  the  staff,  the 
State  Director  or  designee  will  consult 
with  the  Multi-Family  Housing 
Processing  Division  Director,  and 
Program  Support  Staff  for  guidance  on 
identification  and  use  of  other  technical 
resources. 

[3]  To  maintain  the  skills  of  FmHA 
staff  members  within  the  State,  that  are 
designated  to  perform  the  services. 

•  •         •         •         • 

(k)  Insurance.  The  loan  approval 
official  will  determine  the  minimum 
amounts  and  types  of  insurance  the 
applicant  will  carry,  based  on 
replacement  cost  of  buildings.  This  may 
be  determined  from  a  current  appraisal 
or  from  an  on  site  inspection  of  the 

project. 

•  *         «         •         * 

(5)  Section  1944.231  is  amended  by 
revising  paragraph  {d)(3)  to  read  as 
follows: 

§  1944.231     Processing  preapplications. 

•  *  •  «  < 

(d)  *  *  • 

(3)  When  an  applicant  is  notified  to 
proceed  with  an  application  the  District 
Director  should  establish  specific 
deadlines  for  developing  the  proposal  to 
avoid  unreasonable  delays  by  those 
applicants  not  prepared  to  proceed.  In 
addition,  the  following  paragraphs 
should  be  contained  on  or  attached  to 
Form  AD-622: 

(i)  The  review  action  taken  by  FmHA 
is  based  upon  representations  made  in 
your  preapplication  presented  to  FmHA. 
Any  changes  in  approximate  project 
costs,  size  or  scope  of  the  project,  rental 
rates  to  the  tenants  or  subsidy  costs  to 
the  Government,  scope  of  services, 
sources  of  funds,  or  any  other  significant 
changes  in  the  project  or  applicant,  must 
be  reported  to  and  approved  by  FmHA 
in  writing. 

(ii)  Any  changes  not  approved  by 
FmHA  shall  be  cause  for  discontinuing 
processing  of  the  application.  All 
applicants  requesting  changes  will  be 
required  to  give  full  justification  for  each 
change,  and  if  FmHA  approval  is  not 
given,  written  reasons  should  be 


provided  along  with  a  30  day 
negotiation  period  to  resolve  the 
differences." 

(iii)  This  action  is  not  to  be  considered 
as  loan  approval  or  as  a  representation 
of  the  availability  of  funds. 

(iv)  The  loan  docket  may  be 
completed  en  the  basis  of  a  loan  not  to 
exceed  the  amount  shown  on  Form  AD- 
822." 

(v)  The  application  fee  will  be 
submitted  by  certified  check,  cashier's 
check  or  money  order  to  FmHA  with  the 
application  and  is  non-refundable.  This 
fee  will  be  .05  percent  (  Vt  of  1%)  of  the 
loan  amount  shown  on  the  AD-622.  The 
application  fee  may  be  credited  as  part 
of  the  5  percent  contribution 
requirement." 

(vi)  If  a  complete  application  has  not 
been  developed  in  approvable  condition 
by  the  date  specified  on  Form  AD-622, 
FmHA  reserves  the  right  to  discontinue 
processing  the  application." 

6.  Section  1944.232  is  amended  by 
revising  paragraph  (h)  to  read  as 
follows: 

S  1944.232    Preparation  of  completed  loan 
docket. 

***** 

(h)  Establishing  borrower/project 
data.  Prior  to  issuing  the  Form  AD-622, 
the  State  Director/District  Director  or  a 
designee  will  establish  on  the  Finance 
Office  accounting  record  through  field 
office  terminals,  that  information 
contained  in  Form  FmHA  1944-50,  as 
indicated  in  the  FMI  and  MFH  User 
Procedures.  Subsequent  to  this  entry  the 
application  fee  will  be  computed  using 
transaction  screen  M8T  "Record 
Miscellaneous  Receivables,"  as  follows: 

(1)  The  User  enters  State  and  District 
codes  and  applicant  ID  number.  The 
system  fills  in  the  applicant's  name. 

(2)  The  User  enters  collection  code 
and  amount  of  loan  as  shown  on  the 
AD-622. 

(3)  The  system  computes  the  fee 
based  on  the  collection  code  and 
displays  it  in  AMOUNT  DUE  FROM 
BORROWER  field. 

(4)  The  amount  computed  on  the  M8T 
screen  will  be  recorded  on  the  AD-622 
as  the  amount  of  the  required 
Application  Fee. 

Dated:  April  30.  1987. 
Laveme  Ausman, 

Acting  Under  Secretary  for  Small  Community 
and  Rural  Development. 
[VR  Doc  fl7-12765  Filed  fr-3-87:  8:45  am) 
nUJMG  COOC  34I(M)7-M 


FARM  CREDIT  ADMINISTRATION 
12  CFR  Part  614 

Loan  Policies  and  Operation;  Borrower 
Rights 

AGENCv:  Farm  Credit  Administration. 
action:  Proposed  rule. 

SUMMARY:  The  Farm  Credit 
Administration  Board  (Board)  publishes 
for  comment  proposed  amendments  to 
the  credit  review  committee  regulations 
at  12  CFR  614.4440  through  614.4444. 

The  Faan  Credit  Administration 
(FCA)  published  final  regulations  on  this 
subject  on  October  28. 1986.  which  were 
effective  November  28, 1986.  Comments 
on  certain  aspects  of  the  regulation  were 
received  until  December  30, 1986.  In 
response  to  those  comments,  the  Board 
published  amendments  to  the 
regulations  on  April  15. 1987,  which 
were  effective  .May  20, 1987.  The  Board 
determined  that  further  amendments  to 
the  regulations  should  be  proposed  for 
public  comment. 

DATE:  Written  comments  are  due  on  or 
before  August  3. 1987. 
ADDRESSES:  Submit  any  comments  in 
writing  (in  triplicate)  to  Frederick  R. 
Medero,  General  Counsel.  Farm  Credit 
Administration.  1501  Farm  Credit  Drive, 
McLean,  VA  22102-5090. 
FOR  FURTHER  INFORMATION  CONTACT 
Nancy  E.  Lynch.  Senior  Attorney,  Office 
of  General  Counsel,  Farm  Credit 
Administration.  1501  Farm  Credit  Drive, 
McLean,  VA  22102-5090,  (703)  883-4020, 
TDD  (703)  883-4444. 
SUPPLfMENTARV  INFORMATION:  The 
Farm  Credit  Amendments  Act  of  1985 
(1985  Amendments)  amended  the 
provisions  of  the  Farm  Credit  Act  of 
1971,  as  amended  (Act),  regarding  the 
internal  procedures  of  Farm  Credit 
System  (System)  institutions  concerning 
review  of  denials  on  loan  applications. 
As  amended,  section  4.14  of  the  Act 
requires  System  institutions  to  establish 
credit  review  committees,  which  must 
include  at  least  one  member  of  the 
institution's  board  of  directors.  The 
regulations  at  12  CFR  614.4440  through 
614.4444  implement  these  statutory 
provisions.  These  regulations  were 
effective  November  28. 1986. 
Amendments  published  on  April  15, 
1987,  were  effective  May  20, 1987.  The 
initial  amendments  were  in  response  to 
comments  received  by  the  Board  on  four 
specific  areas  of  the  final  regulations. 
See  52  FR  12143. 

During  the  consideration  of  the  initial 
amendments,  the  Board  perceived  a 
need  for  further  amendments  to  the 
regulation.  Due  to  the  nature  of  the 


changes,  the  Board  determined  that 
public  comment  should  be  invited  on  the 
additional  amendments.  Specifically  the 
Board  proposes  to  amend  12  CFR 
614.4440(c)  to  include  the  Federal  land 
banks  (FLBs)  and  the  Federal 
intermediate  credit  banks  (FICBs)  in  the 
definition  of  "System  institution."  As  a 
result  of  the  expanded  definition, 
changes  are  also  proposed  to  12  CFR 
614.4442.  The  amendment  proposes  that 
each  System  institution  establish  one  or 
more  credit  review  committees.  These 
amendments  are  the  result  of  comments 
addressed  to  the  Board  from  borrowers 
and  System  institutions  which  indicated 
some  concern  that  the  credit  review 
process  be  conducted  at  the  level  of  the 
decisionmaking  on  a  loan,  e.g.,  at  the 
FICB  for  loans  to  production  credit 
association  directors  (official  loans)  for 
which  the  FICB  has  approval  authority. 
It  is  not  intended  that  the  credit  review 
committees  at  the  FICB  or  at  the  FLB 
exercise  any  type  of  review  over  final 
decisions  of  credit  review  committees  at 
the  association  level.  The  amendment  is 
intended  only  to  provide  the  borrower 
with  an  opportunity  to  have  an  adverse 
decision  reviewed  by  the  actual 
decisionmaker. 

The  second  area  of  concern  involves 
the  delegation  of  the  duties  of  the 
institution's  Board  member  of  the  credit 
review  committee,  as  now  permitted  by 
12  CFR  614.4442(a)  and  (b).  Although  the 
Board  has  not  changed  its  position  that 
delegation  may  be  appropriate, 
especially  in  districtwide  associations, 
concerns  have  been  raised  that 
stockholders  have  e  legitimate  interest 
in  having  an  elected  Board  member 
actively  participate  on  the  credit  review 
committee.  Therefore,  the  Board 
proposes  to  amend  the  regulation  to 
permit  the  designation  of  an  alternate 
who  may  perform  the  credit  review 
committee  duties  but  who  also  must  be 
a  member  of  the  institution's  Board.  The 
Board  reiterates  its  position  as  stated  in 
the  preamble  to  the  final  regulations  that 
it  seeks  to  balance  the  potentially 
conflicting  goals  of  enhancing  the 
operational  efficiency  of  the  System  and 
protecting  borrowers'  rights. 

List  of  Subjects  in  12  CFR  Part  614 

Agriculture,  Banks,  Banking,  Credit 

As  stated  in  the  preamble,  it  is 
proposed  that  Part  614  of  Chapter  VI. 
Title  12  of  the  Code  of  Federal 
Regulations  be  amended  as  follows: 

PART  614— LOAN  POLICIES  AND 
OPERATIONS 

1.  The  authority  citation  for  Part  614 
continues  to  read  as  follows: 


UM  I 
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Aulhodty:  12  U  SC.  2183,  2199,  2202.  2243, 
2244,  2252<a||10|. 

2.  Section  614.4440  is  amended  by 
revising  pararaph  (c)  to  read  as  follows: 

Subpart  L— Notice  of  Action  and 
Review 

§614.4440     Dcfimttons. 

•  #  •  a  • 

|c)  "System  institution"  means  |1) 
banks  for  cooperatives:  (2)  Federal  land 
banks;  (3)  Federal  intermediate  credit 
banks:  (4)  Federal  land  bank 
iissociations:  (5)  produ<:tion  credit 
association:  and  (6)  The  Farm  Credit 
System  Capital  Corporation. 

3.  Section  614.4442  is  amended  by 
removing  paragraphs  (a)  and  (b)  and 
inserting  the  following: 

§  614.4442    Credit  review  committees. 

The  board  of  directors  of  each  System 
institution  shall  establish  one  or  more 
credit  review  committees  to  review 
adverse  credit  decisions  made  by  the 
institution.  The  membership  of  each 
committee  shall  include  at  least  one 
member  of  the  institutions  board,  and  a 
majority  of  each  committee  shall  be 
composed  of  persons  who  were  not 
involved  in  making  the  adverse  credit 
decision  under  review.  The  duties  of  the 
members  of  the  review  committees  may 
not  be  delegated  to  any  other  person, 
except  that  the  credit  review  committee 
duties  of  the  board  member  may  be 
performed  from  time  to  time  by  an 
alternate  designated  by  the  board  who 
shall  also  be  a  board  member.  Provided 
further  that,  in  the  case  of  The  Farm 
Credit  System  Capital  Corporation 
board  member,  by  unanimous  vote,  the 
Capital  Corporation  board  may 
designate  an  alternate  who  is  a  member 
of  the  board  of  the  institution  that 
originated  the  loan  under  review  by  the 
committee,  and  who  is  willing  to  serve. 
William  A.  Sanderm,  |r>. 
Secretary.  Farm  Credit  Administration  Board. 
|FR  Doc.  87-12737  Filed  6-3-a7;  8:45  am) 

BILLING  CODE  r70S-01-4l 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart81 
lA-5-fRL-3213-21 

Approval  and  Promulgation  of 
Implementation  Plans;  Wisconsin 

AGENCV:  U.S.  Environmental  Protection 

Agency  (USEPA). 

action:  Proposed  rulemaking. 

SUMMARv:  USEPA  is  proposing  to 
approve  a  request  from  the  State  of 


Wisconsin  to  revise  the  alfammenf 
status  designation,  at  40  CFR  81.350.  for 
a  subcity  portion  of  the  City  of 
Milwaukee  from  primary  nonattainment 
to  full  attainment  for  the  suffur  dioxide 
(SOj)  national  ambient  air  quality 
standards  (NAAQS).  The  intent  of  this 
proposed  notice  is  to  discuss  the  results 
of  USEPA's  review  of  the  State 
redesignation  request  and  to  provide  an 
opportunity  for  public  comnwnt.  Under 
the  Clean  Air  Act  (CAA),  designations 
can  be  changed  if  sufficient  data  are 
available  to  warrant  such  a  change. 

USEPA  is  proposing  to  redesignate  the 
Milwaukee  area  to  full  attainment. 
However,  before  USEPA  can  consider 
final  approval  of  this  redesignation  for 
the  Milwaukee  area,  if  must  approve  the 
States's  emission  limitations  for  all 
sources  in  the  Milwaukee  nonattainment 
area. 

□ATE:  Comments  on  this  proposed  rule 
must  he  received  by  July  6,  19^7. 

AOOAESSCt:  Copies  of  the  SIP  revision 
are  available  at  the  following  addresses 
for  review:  (It  is  recommended  th<it  you 
telephone  Uylaine  E.  McMahan.  at  (312) 
886-6031,  before  visiting  the  Region  V 
office.) 

U.S.  Environmental  Protection  Agency. 
Rejfion  V,  Air  and  Radiation  Branch, 
230  South  Dearborn  Street,  Chicago, 
Illinois  60604 

Wisconsin  Department  of  Natural 
Resources,  Bureau  of  Air 
Management,  101  South  Webster, 
Madison.  Wisconsin  53707 

Comments  on  this  proposed  rule 
should  be  addressed  to:  (Please  submit 
an  original  and  three  copies,  if  possible.) 
Gary  Gulezian,  Chief,  Regulatory 
Analysis  Section.  Air  and  Radiation 
Branch  (5AR-26).  U.S.  Environmental 
Protection  Agency.  Region  V.  230  South 
Dearborn  Street.  Chirapo  Illinois  60604. 

FOR  FURTHER  INFORMATION  CONTACT 

Uylaine  F«  McMahan,  Air  dml  Radiation 
Branch  (5AR-26).  Enviioimiental 
Protection  Agency.  Region  V,  Chicago. 

Illinois  60604.  (312;  H86-6031 

SUPPl^MENTARY  INFORMATION:  Under 

section  107(d)  of  the  CAA,  the 
Administrator  of  USEPA  has 
promulgated  the  NAAQS  attainment 
status  for  all  areas  within  each  State. 
For  Wisconsin,  see  43  FR  8982  (March  3. 
1978),  and  43  FR  45993  (October  5,  1978). 
These  area  designations  are  subject  to 
revision  whenever  sufficient  data 
become  available  to  warrant  a 
redesignation.  A  subcity  portion  of  the 
City  of  Milwaukee  was  redesignated  to 
primary  nonattainment  for  SO?  NAAQS 
on  October  10,  1980  (45  FR  67348) 


Redesignation  Criteria  for  SO2 

USEPA  S  criteria  for  Section  107 
redesignations  for  SOi  are  sumarized  in 
two  policy  memoranda:  (1)  An  April  21, 
1983.  memorandum  from  sheldon 
Meyers,  then  Director  of  the  Office  of 
Air  Quality  Planning  and  Standards 
(OAQPPS).  subject:  '•Section  107 
Designation  Policy  Summary:"  and  (2)  A 
December  23,  1983,  memorandum  from 
G.T.  Helms.  Chief  of  the  Control 
Programs  Operation  Branch,  OAQPS. 
subject:  "Section  107  Questions  and 
Answers."  In  general,  all  available 
information  relative  to  the  attainment 
status  of  the  area  should  be  reviewed, 
including  the  most  recent  eight 
consecutive  quarters  of  monitored  air 
quality  data,  evidence  of  an 
implemented  control  strategy,  any 
available  air  quality  modeling  analyses, 
and  source  emissions  data  It  should 
also  be  determined  whether  the 
monitoring  data  accurately 
characterizes  the  worst-case  air  quaMty 
in  the  area.  Informntion  submitted  to 
support  attainment  redf  signations  must 
adequately  and  accurately  reflect  long- 
term  source  operating  rates  and  local 
economic  conditions  m  the  area  being 
redesignated. 

Redesignation  Request 

On  May  12.  1986,  pursuant  to  section 
107(d)(5)  of  the  CAA,  the  WDNR 
requested  that  the  Milwaukee  subcity 
area  be  redesignated  to  full  attainment 
of  the  SO,  NAAQS.  In  addition,  the 
WDNR  submitted  additional 
information  on  \n\y  11.  October  1.  and 
October  15. 1986.  including  evidence 
that  the  implemented  SOj  emissions 
controls  are  responsible  for  the 
observed  air  quality  improvement  in  the 
Milwaukee  area. 

USEPA  Approved  SIP  and  Compliance 
Certification 

The  WEPCo  Valley  Plant  is  the  major 
SO2  source  in  the  MiWvankee 
nonattainment  area.  USEPA  proposed  to 
approve  the  Wisconsin  SOj  rule  for  the 
WEPCo  Valley  Plant  on  August  17. 1984 
(49  FR  32865).  and  final  action  is 
expected  in  the  near  future. 

A  revised  SOi  plan  (emission 
limitations  and  compliance  test 
methods),  along  with  a  modeled 
attainment  demonstration,  has  been 
submitted  by  the  WDNR  for  all  other 
sources  in  the  Milwaukee  area.  USEPA 
is  in  the  process  of  rulemaking  on  this 
plan  as  part  of  Wisconsin's  overall 
statewide  SCh  plan.  USEJ'A  s  final 
approval  of  the  redesignation  for  the 
Milwaukee  area  to  full  attainment 
cannot  occur  until  it  gives  final  approval 


of  the  plan  for  all  other  SO2  sources  in 
the  Milwaukee  area. 

Air  Data 

No  SOj  ambient  standard  violations 
have  been  monitored  in  the  Milwaukee 
area  during  the  most  recent  two 
calendar  years.  Evaluated  on  a  block 
average  basis,  USEPA  believes  that  the 
recent  air  quality  improvement  can  be 
attributed  primarily  to  SOj  emissions 
reductions  at  the  WEPCo  Valley  Plant. 

The  State's  modeling  consisted  of: 

1.  Model — Urban  Air  Quality  Model 
for  Point  and  Area  Sources  to  USEPA 
User's  Network  for  Applied  Modeling  of 
Air  Pollution  (UNAMAP)  Series  (RAM). 

2.  Mfr Dofo— 1973-1977  Milwaukee 
(surface)  and  Green  Bay  (upper  air). 

3.  Emission  Invnntory — over  35 
sources  in  Milwaukee  County  at 
maximum  allowable  emissions, 

4.  Background — 100  micrograms  per 
cubic  meter  (ug/m')  (24-hour)  and  262 
ug/m'  (3-hour). 

5.  Receptor  Resolution — General  0.5 
kilometer  coarse  grid  (full  year  run),  0.1 
kilometer  fine  grid  (critical  day  ma). 

6.  /?ps«///— Attainment  of  NADS 
demonstrated.  No  Prevention  of 
Significant  Deterioration  (PSD) 
increment  consumption  analysis  was 
required  (baseline  date  not  triggered). 
No  interstate  impact  analysis  required 
(no  other  State  within  50  kilometers). 

Conclusion 

USEPA  is  proposing  to  redesignate  the 
Milwaukee  subcity  area  to  full 
attainment  SO,.  However,  before 
USFJ*A  can  consider  final  approval  of 
this  redesignation,  it  must  finally 
approve  the  Stale's  emission  limitations 
for  all  sources  in  the  Milwaukee 
nonattainment  area. 

All  inleresled  persons  are  invited  to 
submit  comments  on  the  proposed 
redesignation.  Written  comments 
received  by  the  date  specified  above 
will  be  considered  in  determining 
whether  USEPA  will  approve  the 
redesignation.  After  review  of  all 
comments  submitted,  the  Administrator 
of  USEPA  will  publish  in  the  Federal 
Register  the  Agency's  final  action  on  the 
redesignation. 

Under  5  U.S.C.  section  1605(b).  the 
Administrator  has  certified  that  SIP 
approvals  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  (See  46  FR 
8709). 

Authority:  42  U.S.C.  7401-7642. 

Dated  December  23.  1986, 
Valdas  V.  .\datnkus, 
Regional  Administrator. 
|FR  Doc  87-12725  Filed  5-3-87;  8:45  amj 
BILjUMG  COOC  aSM-M-M 


UM  I 


40  CFR  Part  86 

lFRL-3182-1) 

Control  of  Air  Pollution  from  New 
Motor  Vehicles  and  New  Motor  Vehicle 
Engines;  Revision  of  Particulate 
Emission  Standards  for  Certain  1987 
and  Later  Model  Year  Light-Duty 
Diesel  Trucks 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  Proposed  Rulemaking. 

SUMMARY:  This  notice  proposes  that  the 
following  particulate  standards  be 
established  under  the  Clean  Air  Act  for 
light-duty  diesel  trucks  with  a  loaded 
vehicle  weight  of  3751  pounds  or  above 
(LDDT2):  0.50  grams  per  mile  for  the 
1987  model  year  0.45  grams  per  mile  for 
the  1988  through  1990  model  years;  and 
0.13  grams  per  mile  for  the  1991  and 
later  model  years.  Particulate  standards 
for  light-duty  diesel  trucks  with  a  loaded 
vehicle  weight  of  3750  pounds  or  below 
(LDDTl)  will  remain  unchanged. 
Particulate  emissions  averaging  would 
not  be  available  for  IJ)DT2s  for  the  197 
through  1990  model  years,  although  it 
would  continue  to  be  available  for 
LDDTl  s  and  diesel  passenger  vehicles. 
Beginning  in  1991.  particulate  emissions 
averaging  between  different  engine 
families  of  LDDT2s  would  be  allowed. 

Nonconformance  penalties  are  also 
proposed  for  the  heavier  portion  of  the 
1991  and  later  model  year  LDDT28 
which  may  fail  to  comply  with  the 
proposed  0.13  grams  per  mile  particulate 
emission  standard. 

The  Agency  is  proposing  these 
regulations  in  response  to  a  petition 
from  General  Motors  Corporation  that 
outlines  a  plan  to  develop  control 
technology  which  could  substantially 
reduce  light-duty  diesel  truck  particulate 
emissions  from  current  control  levels. 

DATES:  EPA  will  conduct  public  hearings 
on  this  notice  of  Proposed  Rulemaking 
on  July  6,  1987.  if  any  interested  party 
notifies  EPA  by  June  25. 1987.  that  it 
wishes  to  present  oral  testimony.  To 
determine  whether  a  hearing  will  occur, 
call  the  contact  person  listed  below. 
Pursuant  to  section  307  of  the  Clean  Air 
Act,  comments  on  this  proposal  will  be 
accepted  until  August  3, 1987. 
Additional  information  on  the 
submission  of  comments  can  be  found  in 
the  Addresses  section  of  this  notice. 
ADDRESSES:  Interested  parties  may 
submit  written  comments  (in  duplicate  if 
possible)  to  Public  Docket  No.  A-86-20, 
at:  Environmental  Protection  Agency. 
Central  Docket  Section  {A-130). 
Attention:  Docket  No.  A-86-20,  West 


HAJiAVA  •'■^O:)  I2?l: 


Tower  Lobby,  Waterside  Mali.  401  M 
Street,  SW.,  Washington.  DC  20460. 

Copies  of  materials  relevant  to  this 
rulemaking  are  contained  in  the  above- 
mentioned  public  docket,  and  are 
available  for  review  at  West  Tower 
Lobby/Gallery  1,  between  the  hours  of 
8:00  a.m.  and  4:00  p.m..  Monday  through 
Friday.  A  reasonable  fee  may  be 
charged  by  EPA  for  copying  docket 
materials. 

Commenters  desiring  to  submit 
proprietary  information  for 
consideration  should  clearly  distinguish 
such  information  from  other  comments 
to  the  greatest  extent  possible,  and 
clearly  label  it  "Confidential  Business 
Information."  Submissions  containing 
such  proprietary  information  should  be 
sent  directly  to  the  contact  person  listed 
below  and  not  to  the  public  docket,  to 
ensure  that  proprietary  information  is 
not  inadvertently  placed  in  the  docket. 

Information  covered  by  such  a  claim 
of  confidentiality  will  be  disclosed  by 
EPA  only  to  the  exent  allowed  by  the 
procedures  set  forth  in  40  CFR  Part  2.  If 
no  claim  of  confidentiality  accompanies 
the  submission  when  it  is  received  by 
EPA,  it  may  be  made  available  to  the 
public  without  further  notice  to  the 
commenter. 

FOR  FURTHER  INFORMATION  CONTACT 

Carol  Bengle  [EN-340-F),  U.S. 
Environmental  Protection  Agency.  401  M 
Street.  SW..  Washington.  DC  20460. 
Telephone:  (202)  475-8R57. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

EPA  regulations  promulgated  under 
the  Clean  Air  Act  require  that 
particulate  emssions  from  light-duty 
diesel  trucks  (LDDTs)  be  reduced  from 
0.60  grams  per  mile  (g/mi)  to  0.28  g/mi 
beginning  with  the  1987  model  year.  49 
FR  3010  (fanuary  24. 1984),  codified  at  40 
CFR  86.087-9  (1986).  However.  EPA 
regulations  permit  manufacturers  unable 
to  meet  the  0.26  g/mi  standard  to  sell 
their  LDDTs  in  excess  of  6000  pounds 
gross  vehicle  weight  rating  (GVWR)  if 
they  pay  nonconformance  penalties 
(NCPs).  (The  Clean  Air  Act  does  not 
make  NCPs  available  for  vehicles 
weighing  less  than  6000  pounds  GVWR.) 
EPA  made  NCPs  available  for  the  0.26 
g/mi  standard  upon  finding  that  the  new 
standard  is  significantly  more  difficult  to 
meet  than  the  0.60  g/mi  standard, 
requires  substantial  work  to  meet,  and  is 
likely  to  create  a  manufacturer  who  is  a 
technological  laggard.  50  FR  53454 
(December  31, 1985). 

General  Motors  Corporation  (GM)  has 
submitted  to  the  AdminisU-ator  a 
petition  requesting  that  the  0,26  g/mi 
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standard  particulate  standard  be 
modified  for  those  LDDTs  with  a  loaded 
vehicle  weight  (LVW)  of  3751  pounds  or 
greater,  otherwise  known  as  LDDT2s." 
(See  Petition  of  December  19. 1986, 
Docket  No.  A-66-20-II-D-2.  revising 
April  17, 1986  version)  GM  believes  that 
the  0.26  g/mi  standard  is  not 
technologically  feasible  by  model  year 
1987  for  its  6.2  liter  (6.2L)  diesei  engine 
family.  According  to  confidential  sales 
estimates  submitted  by  manufacturers  to 
EPA's  Cenification  Division,  the  6.2L 
engine  family  appears  to  be  the  only 
full-size,  large  displacement  engine 
family  in  the  LDDT2  class  expected  to 
be  sold  in  model  year  1987.»  GM  stated 
that  the  6.2L  LDDT  could  most  likely 
comply  with  the  0.26  g/mi  standard  by 
the  standard  by  the  1989  model  year, 
largely  through  refinement  of  already 
existing  technology,  e.g.,  electronically 
controlled  exhaust  gas  recirculation, 
catalytic  converters,  and  electronically 
controlled  fuel  injection. 

CM  requested  that  for  LDDT29.  the 
particulate  standard  be  relaxed  to  0.50 
g/mi  for  1987  and  0.45  g/mi  for  1988 
through  1990  and  then  tightened  to  0.13 
g/mi  beginning  with  the  1991  model 
year.  In  effect,  GM's  proposal  is  to  relax 
the  standard  for  model  years  1987 
through  1990  to  permit  manufacturers  to 
focus  their  efforts  on  development  of 
advanced  particulate  control  technology 
which  would,  in  turn,  allow  compliance 
with  a  0.13  g/mi  particulate  emission 
standard  by  1991.  In  exchange  for  the 
near-term  relaxation  of  the  0.26  g/mi 
standard,  GM  claimed  that  there  would 
be  a  significant  long  term  environmental 
benefit  from  the  development  of  more 
effective  particulate-control  technology 
applicable  not  only  to  LDDT28.  but 
potentially  to  other  diesei  vehicle 
classes  as  well. 

As  part  of  its  petition,  GM  set  forth  a 
proposed  research  and  development 
plan  on  which  it  based  its  projection  of 
the  probable  technological  feasibihty  of 
a  0.13  g/mi  standard  by  model  year 
1991.  The  plan  pursues  an  advanced 
particulate  control  technology  with  a 
particulate  trap-oxidizer  system  ("trap") 
as  its  primary  objective.  Traps  filter 
particulate  matter  from  diesei  exhaust, 
then  bum  off  the  trapped  matter.  Traps 
have  already  been  installed  on  some 
diesei  passenger  cars,  but  application  of 
traps  to  LDDT28  presents  different 
technological  issues,  such  as  durability 


'  EPA  Previously  distinRulstied  t>elween  LDDT2» 
and  the  lifihter  LDDTli  in  selling  NOx  emliiion 
standards.  Sw  50  PR  10606,  10620  (March  15. 1985) 

•  Only  two  other  manufacturers  are  selling 
UXrras  for  the  1967  model  year  Both  of  their 
models  have  smaller  engines  than  CM's  and  one  Is 
sigmricantly  lighter,  thus  they  emit  less  pnrticulates. 


during  the  longer  useful  life  of  light-duty 
trucks,  that  in  GM's  opinion  have  yet  to 
be  resolved.  GM's  proposed  plan  targets 
these  issues  for  resolution  by  1991,  even 
in  the  event  GM  discontinues  production 
of  its  6.2L  LDDT.  GM's  petition  also 
asked  EPA  to  make  NCPs  available  for 
the  proposed  1991  standard. 

The  Agency  has  carefully  considered 
GM's  petition  and  the  technology 
development  program  it  has  proposed. 
Specifically,  the  research  and 
development  plan  outlined  by  GM 
suggests  that  a  0.13  g/mi  standard  is 
attainable  by  model  year  1991.  EPA 
believes  that  the  0.13  g/mi  standard 
could  create  significant  environmental 
benefits.  The  standard  would  likely 
halve  particulate  emissions  from 
LDDT28  compared  to  the  0.26  g/mi 
standard  currently  in  place  for  the  same 
time  frame.  Although  the  plan  outlined 
in  GM's  petition  would  extend  the 
period  over  which  particulate  standards 
are  tightened,  EPA  analysis  shows  that 
GM's  suggested  schedule  of  standards 
could  realize  a  net  LDDT2  emissions 
reduction  over  the  1987  and  later  model 
year  0.26  g/mi  standard  as  early  as  1995. 
assuming  a  moderate  increase  in  LDT 
sales,  plus  a  moderate  increase  in  diesei 
sales  penetration  of  that  LDT  market. 
(See  Particulate  Emissions  Projection  of 
the  GM  6.21,  Diesel  Fjigine,  Docket  No. 
A-66-20-IIA-B-1  hereinafter  "No.  IIA- 
B-l")  Given  the  health  and 
environmental  hazards  associated  with 
particulate  matter  (see  section  IV,  infra], 
a  net  reduction  in  LDDT2  particulate 
emissions  would  clearly  be  beneficial. 

A  more  significant  potential  benefit  of 
GM's  suggested  technology-forcing 
strategy  is  that  it  could  reduce 
particulate  emissions  from  classes  of 
vehicles  in  addition  to  LDDT2s.  LDDT28 
meeting  a  0.13  g/mi  standard  would  be 
controlled  to  a  level  substantially  below 
the  concurrent  standards  for  lighter 
LDDTs  and  diesei  passenger  vehicles. 
Even  though  LDDT28  do  not  emit  a  large 
proportion  of  total  disesel  motor  vehicle 
particulate  emissions.  EPA  believes  that 
if  particulate  trap  technology  capable  of 
meeting  a  013  g/mi  standard  is 
developed  for  LDDT2s,  it  could  be 
transferable  to  lighter  vehicle  classes. 
Further,  LDDT2  trap  technology  might 
also  be  transferable  to  heavier  vehicles, 
a  possibility  GM  notes  in  its  petition. 

Considering  GM's  showing  of  the 
likely  feasibility  of  a  0.13  g/mi  standard, 
and  EPA's  analysis  of  the  environmental 
benefits  that  the  0.13  g/mi  standard 
would  likely  yield.  EPA  has  decided  to 
propose  the  schedule  of  revised 
standards  outlined  in  GM's  petition.  The 
Agency  has  also  decided  to  make  NCPs 
available  for  1991  and  subsequent  model 


year  LDDT28  subject  to  the  0.13  g/mi 
particulate  standard.  (See  Section  III.B. 

infra). 

U.  Statutory  Authority 

Some  LDDT2  exceed  6000  pounds 
GVWR,  and  thus  qualify  as  heavy-duty 
vehicles  (HDV)  under  section  202(b) 
(3)(C)  of  the  Act.  42  U.S.C.  7521(b)(3)(C). 
Other  LDDT2S.  while  exceeding  3751 
pounds  LVW,  do  not  exceed  6000 
pounds  GVWR.  and  thus  are  not  HDVs. 

For  LDDT2S,  which  are  also  HDVs, 
section  202(a)(3)(A)(iii).  42  U.S.C. 
7521(a)(3)(A)(iii),  authorizes  EPA  to 
promulgate  particulate  emission 
standards. 

For  LDDT2S  which  are  not  HDVs. 
section  202(a)(1)  of  the  Clean  Air  Act, 
42.  U.S.C.  7521(a)(1).  provides  that  the 
Administrator  shall  "by  regulation 
prescribe  .  .  .  standards  applicable  to 
the  emission  of  any  air  pollutant  from 
any  class  or  classes  of  new  motor 
vehicles  .  .  .  which  may  reasonably  be 
anticipated  to  endanger  the  public 
health  or  welfare.  ..."  Particulate 
matter  may  be  regulated  as  a  threat  to 
the  public  health  and  welfare  i\RDC  v. 
EPA.  655  F.2d  318,  327  (DC.  Cir ),  cert. 
f/erj/eo'.  454  U.S.  1017(1981). 

Section  202(a)(3)(A)(iv).  42  U.S.C. 
7521(a)(3)(A)(iv),  authorizes  EPA  to 
categorize  heavy-duty  vehicles  and 
engines  according  to  vehicle  weight, 
horsepower,  "or  such  other  factors  as 
may  be  appropriate."  Section  202(a)(1) 
grants  El'A  broad  discretion  to  define 
classes  of  vehicles  for  purposes  of 
setting  standards  under  that  section. 

Section  206(g)  of  the  Act.  42  U.S.C 
7525(gl.  permits  the  Administrator  to 
promulgate  NCPs  for  nonconforming 
heavy-duty  vt- hirJes  and  engines  which 
do  not  exceed  an  "upper  limit"  of 
emission  nonconformity.  Section 
206(g)(3)  requires  NCPs  to  be  designed 
so  as  to: 

•  Increase  with  the  degree  of 
emission  nonconformity; 

•  Increase  periodically  to  provide 
incentives  for  nonconforming 
manufacturers  to  achieve  the  emission 
standard;  and 

•  Remove  any  competitive 
disadvantage  to  conforming 
manufacturers. 

Finally,  section  301(a)  of  the  Act,  42 
U.S.C.  7620(a),  provides  in  part  that  "the 
Administrator  is  authorized  to  prescribe 
such  regulations  as  are  necessary  to 
carry  out  his  functions  under  this  Act." 

in.  Summary  of  Proposed  Rule 

A.  Particulate  Emission  Standards 

This  proposal  subdivides  the  LDT 
class  into  LDDTls  and  LDDT2s  for  the 
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purpose  of  setting  particulate  emissions 
standards.  As  noted  above.  EPA  has 
similariy  subdivided  the  LDT  class  for 
the  purpose  of  setting  NOx  emission 
standards.  This  was  done  in  order  to 
reflect  the  relative  emission-control 
capability  of  the  different  subclasses.  In 
a  final  rule  published  in  1985,  EPA 
required  LDDTZs  to  meet  a  less  stringent 
NOx  standard  than  LDDTls.  on  the 
rationale  that  the  heavier  LUTs  produce 
more  emissions,  and  thus  are  more 
difficult  to  control.  See  50  FR  10606. 
10620  (March  15.  1985). 

LDDTls  will  continue  to  be  subject  to 
the  0.26  g/mi  standard  which  went  into 
effect  beginning  with  the  1987  model 
year.  EPA  proposes  to  revise  the 
standard  as  it  applies  to  LDDT2s  from 
0.28  g/mi  to  0.50  g/mi  for  model  year 
1987.  0.45  g/mi  for  model  year  1988 
through  1990,  and  0.13  g/mi  for  1991  and 
later  mcxiel  years 

The  proposed  pre  1991  standards  are 
tighter  than  the  1986  model  year 
standard  of  0.60  g/mi  and  might  require 
additional  control  measures,  yet  they 
would  permit  manufacturers  to  focus 
their  attention  and  resources  on 
development  of  a  particulate  trap- 
oxidizer  system,  instead  of  a  system 
which  refines  existing  technology.  EPA 
has  determined  that  the  proposed  1991 
standard  of  0.13  g/mi  is  equivalent  in 
stringency  to  the  particulate  standard  of 
0.10  gram  per  brake  horsepower-hour  (g/ 
BHP-hr)  applicable  to  1994  and  later 
model  year  heavy-duty  engines  (HDEs) 
to  be  installed  in  vehicles  exceeding 
8,500  pounds  GVWR.  Thus,  the  0.13  g/mi 
particulate  standard  would  require  the 
installation  and  development  of  traps, 
because  EPA  has  already  found  that  the 
0.10  g/BHP-hr  standard  will  require  use 
of  a  trap-ozidizer  system  Sec  50  FR 
10606  (March  15. 1985) 

EPA  derived  the  0  13  g/mi  particulate 
standard  for  IJ)lJT2s  using  the  same 
methodology  it  employed  to  derive  the 
trap  forcing  0.10  g/BHP-hr  particulate 
standard  for  HDEs.  That  methodology 
considers  such  factors  as  trap  efficiency, 
engine-out  levels,  deterioration  rate  for 
engine-out  emissions,  and  compliance 
margin. 

The  proposed  1987  through  1990  model 
year  particulate  standards  would  be 
low-altitude  standards.  These  interim 
standards  would  permit  manufacturers 
to  concentrate  on  the  development  of 
advanced  technology  to  meet  the  1991 
and  later  model  year  particulate 
standard  of  0.13  g/mi  at  all  altitudes. 
Accordingly,  the  0.13  g/mi  particulate 
standard  for  1991  and  later  model  years 
would  be  an  all-altitude  standard 

The  Agency's  proposal  would  permit 
particulate  averaging  between  different 
engine  families  of  LDDT28.  beginning 


with  the  1991  model  year.  It  does  not 
permit  particulate  averaging  between 
1JDDT2S  and  other  classes  of  vehicles, 
such  as  LDDTls  and  diesei  passenger 
vehicles.  Under  some  scenarios,  inter- 
class  averaging  would  permit 
manufacturers  to  avoid  development  of 
the  trap  technology  for  LDDT2s.  while 
avoidance  is  unlikely  if  averaging  is 
permitted  only  within  the  LDDT2  class. 
However,  inter-class  averaging  would 
remain  available  between  LDDTls  and 
diesei  passenger  vehicles  This  approach 
to  averaging  allows  manufacturers 
considerable  flexibility  in  meeting  the 
particulate  standards  while  insuring  that 
the  air  quality  goals  made  possible  by 
the  development  of  trap  technology  will 
not  be  compromised. 

B.  Nonconformance  Penalty 

1.  Availability 

Because  the  proposed  0.13  g/mi 
particulate  standard  for  1991  and  later 
model  year  LDDT2s  is  technology- 
forcing.  EPA  is  proposing  to  make  NCPs 
available  for  noncompliance  with  that 
standard. 

EPA  promulgated  regulations 
governing  the  availability  of  NCPs  in 
two  parts.  Tile  Phase  I  NCP  rulemaking 
(50  FR  35374,  August  30, 1985) 
established  generic  criteria  for 
determining  the  emi88i')n  standards  for 
which  NCPs  will  be  ofiered,  generic 
criteria  for  establishing  an  upper  limit 
(an  emission  level  above  which  heavy- 
duty  vehicles  or  engines  cannot  be 
certified  or  introduced  into  commerce), 
and  the  penalty  rate  formula  for 
determining  the  NCP  payment.  The 
Phase  II  NCP  rulemaking  (50  FR  53454, 
December  31, 1985)  established  specific 
emission  standards  for  which  NCPs 
were  made  available,  the  upper  limits 
for  those  standards,  and  numerical 
values  for  the  variables  in  the  penalty 
rate  formula  for  particular  subclasses  of 
engines  and  trucks.  Among  those 
standards  for  which  !VCPs  were  made 
available  is  the  1987  0.26  g/mi 
particulate  standard  applicable  to 
LDDTs  which  are  also  heavy-duty 
vehicles  (HDVs).  i.e.,  those  light-duty 
diesei  trucks  having  a  GVWR  between 
6.001  and  8.500  pounds.  Only  the  heavier 
portion  of  the  LDDT2  class  are  also 
HDVs.  because  a  vehicle  which  exceeds 
3,750  pounds  LVW  does  not  necessarily 
exceed  6,000  pounds  GVWR.  See 
section  II,  above. 

Because  this  NPRM  proposes  to 
change  the  1987  and  later  model  year 
particulate  standard  for  LDDTs.  NCP 
availability,  upper  limits  and  penalty 
rate  values  needs  to  be  reassessed  for 
the  1987  and  later  heavy  LDDT28. 


The  Phase  I  NCP  rulemaking 
established  three  "generic"  criteria  for 
determining  the  emission  standards  for 
which  NCPs  will  be  offered:  the 
emission  standard  in  question  must 
become  significantly  more  difficult  to 
meet:  substantial  work  must  be  required 
for  compliance  with  the  standard:  and 
EPA  must  determine  that  a  technological 
laggard  is  likely  to  develop.  A 
technological  laggard  is  manufacturer 
who  cannot  meet  the  particular  emission 
standard  due  to  technological  (not 
economic)  difficulties  and  who 
consequently  might  be  forced  out  of  the 
marketplace. 

This  rulemaking  proposes  to  relax  the 
LDDT  particulate  standards  now 
applicable  to  1987  through  1990  LDDT28. 
Thus,  the  regulations  making  available 
NCPs  for  the  0.26  g/mi  standard  would 
be  rescinded.  The  intenm  standards 
would  not  be  significantly  more  difficult 
to  meet  than  the  1986  standard  of  0.60  g/ 
ml,  substantial  work  to  meet  them 
would  not  be  required,  and -no 
technological  laggard  is  likely.  GM.  in  its 
amended  petition,  has  indicated  to  EPA 
that  its  6.2L  engine  family  can  meet 
these  standards  using  technology 
currently  available  for  production 
LDDTs,  and  EPA  believes  the  same 
would  be  true  for  any  other  heavy 
LDDTs.  in  the  market.  Thus.  NCPs 
would  not  be  offered  for  the  1987  to  1990 
model  years. 

This  rulemaking  proposes  a  1991 
LDDT2  particulate  standard  of  0.13  g/mL 
This  standard  is  significantly  more 
difficult  to  meet  than  the  current  1987 
and  later  standard  of  026 g/mi,  for 
which  NCPs  have  been  made  available. 
It  would  require  advanced  technology 
that  is  not  yet  developed,  and  thus,  a 
technological  laggard  may  develop. 
Accordingly,  EPA  believes  it  is 
appropriate  to  offer  an  NCP  for  1991  and 
subsequent  heavy  LDDT2s  subject  to  the 
particulate  standard  of  0.13  g/mi. 
However,  NCPs  would  not  be  available 
for  LDDT2S  which  are  not  also  heavy- 
duty  vehicles. 

As  noted  above,  an  upper  limit  is  an 
emission  level  above  which  heavy-duty 
vehicles  or  heavy-duty  engines  cannot 
be  certified  or  introduced  into 
commerce,  despite  the  availability  of 
NCPs.  Wherer  there  is  a  previously 
applicable  emission  standard,  that 
standard  serves  as  the  upper  limit. 

In  the  case  of  the  proposed  1991 
LDDT2  particulate  standard  of  0.13  g/mi. 
the  proposed  1990  LDDT2  particulate 
standard  of  0.45  g/mi  would  be  the 
previous  applicable  emission  standard, 
and  thus,  would  be  the  1991  upper  limit. 
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2.  Penalty  Rates  for  1991  LDDT2 
Particulate  Standard 

For  those  standards  for  which  EPA 
specifies  that  NCPs  be  made  available 
(the  NCP  standard!,  EPA  specifies 
values  for  the  following  parameters  in 
the  NCP  formula  for  each  standard: 
COCw.  COC».  MCw.  F  and  FRD.  These 
parameters  are  summarized  below,  and 
a  complete  description  of  the  NCP 
formula  may  be  found  in  the  Phase  I 
final  rule. 

COCio.  is  an  estimate  of  the  industry- 
wide average  incremental  per  engine  or 
per  vehicle  cost  associated  with  meeting 
the  NCP  standard  for  engines  and 
vehicles  in  the  NCP  category.  COCm, 
generally  measures  the  difference 
between  the  cost  of  complying  with  the 
NCP  standard  and  the  cost  of  complying 
with  the  upper  emissions  limit  for  the 
NCP  standard;  it  is  the  sum  of  the 
manufacturer  costs  owner  costs 
associated  with  complying  with  the  NCP 
standard. 

COCeo  is  EPAs  best  estimate  of  the 
90th  percentile  incremental  per  engine 
or  per  vehicle  cost  associated  with 
meeting  the  NCP  standard  within  an 
NCP  category.  Thus,  COCm  is  estimated 
to  represent  a  level  such  that 
compliance  costs  exceed  or  equal  COCso 
for  only  10  percent  of  engines  or 
vehicles  in  the  NCP  category.  COGw. 
like  COC&o.  includes  both  manufacturer 
and  owner  costs. 

EPA  has  not  been  able  to  identify  true 
90th  percentile  compliance  costs  with 
precision.  Most  cost  estimates  are 
averages  or  expected  ranges  of  cost. 
Except  where  more  detailed  analysis  is 
feasible,  the  high  ends  of  the  expected 
cost  ranges  are  used  as  a  surrogate  for 
COCso. 

MCso  is  the  industry-wide  average 
marginal  cost  of  compliance  with  NCP 
standard  for  engines  and  vehicles  in  the 
NCP  category.  MC»o  is  measured  in 
dollars  per  gram  per  mile  (dollars  per  g/ 
mi)  for  light-duty  trucks.  As  with  COC^o 
and  COCo,  MC»o  has  both  a 
manufacturer  and  an  owner  cost 
component. 

Most  cost  analyses  do  not  estimate 
the  marginal  cost  of  compliance. 
Furthermore,  it  would  require  much 
more  detailed  knowledge  of  the 
incremental  trade-off  between  cost  and 
emission  levels.  If  marginal  cost 
estimates  are  not  directly  availlable. 
they  may  be  obtained  indirectly,  from 
one  of  two  sources.  The  first  source 
compares  emission  levels  under  the 
previously  applicable  standard  to 
emission  levels  under  the  new  standard 
to  determine  the  required  emission 
reduction.  The  COOo  (industry-wide 
average  incremental  per  engine  cost  of 


compliance  with  the  NCP  standard)  is 
divided  by  the  required  emission 
reduction  to  determine  the  cost  per  unit 
of  emissions  reduction  of  achieving 
compliance.  Another  source  occurs 
where  costs  of  ownership  are  expected 
to  rise  due  to  fuel  economy  reductions 
that  sometimes  accompany  lower 
emission  levels.  Increases  in  fuel 
consumption  may  be  indicative  of 
marginal  costs,  since  manufacturers 
often  prefer  not  to  use  control  strategies 
which  increase  operating  costs  until 
other  approaches  have  been 
implemented. 

F  is  a  factor  used  to  estimate  MCm. 
the  90th  percentile  marginal  cost  of 
compliance  with  the  NCP  standard  for 
engines  and  vehicles  in  the  NCP 
category.  MCm  represents  the  penalty 
rate  for  compliance  levels  near  the 
standard  and  is  equal  to  MCm  multiplied 
by  F.  In  cases  where  no  reasonable 
estimate  of  MCw  can  be  made  based  on 
existing  marginal  cost  data.  EPA  uses  a 
presumptive  value  of  1.2  for  F. 

FRD  is  a  factor  representing  the 
percentage  of  the  research  and 
development  (R&D)  costs  in  relation  to 
COCso.  It  is  used  to  calculate  a  refund  to 
a  munfacturer  for  the  R&D  portion  of  the 
NCP  payments  in  the  event  that  the 
manufacturer,  subsequent  to  paying  an 
NCP.  certifies  as  a  replacement  for  the 
nonconforming  configuration,  a 
configuration  that  is  in  conformance 
with  the  applicable  standard  and 
conducts  a  Production  Compliance 
Audit  (PCA)  that  results  in  a  compliance 
level  below  the  applicable  standard. 

The  NCP  Phase  1  final  rule  stated  that 
the  overall  Consumer  Price  Index  (CPI) 
would  be  used  to  adjust  NCPs  for 
inflation  for  the  second  and  subsequent 
years  that  NCPs  for  the  same  standard 
are  available.  EPA  will  also  use  the  CPI 
to  adjust  the  penalty  parameters 
developed  in  this  rule  to  dollars  as  of 
January  of  the  calendar  year  preceding 
the  model  year  in  which  the  NCP  is  first 
available. 

The  following  cost  values  (in 
December  1985  dollars)  are  proposed  for 
"heavy"  LDDT28  subject  to  the  1991  and 
subsequent  model  year  LX)DT2 
particulate  standard  of  0.13  g/mi: 

COC«  =  $487 

COC«,  =  $743 

MCm  =  $1,940  per  g/mi 

F=.1.2 

FRD  =  0.9 

The  derivation  of  those  cost  values  was 
based  on  a  high-efficiency  trap  oxidizer 
technology  and  electronically  controlled 
fuel  injection  system.  (See  Development 
of  Nonconformance  Penalty  Rates. 
Docket  No.  A-«6-20-IlA-B-2.) 


IV.  Impacts  of  the  Proposal 

A.  Environmental  Impact 

EPA  analysis  shows  that 
establishment  of  a  0.13  g/mi  standard 
beginning  m  1991  could  create  important 
environmental  benefits  by  causing  a 
long-term  net  decrease  in  diesel 
particulate  emissions  and  thus  reducing 
the  hazards  associated  with  particulate 
matter. 

In  the  short  run.  the  impact  of  the 
temporary  relaxation  of  the  0.26  g/mi 
standard  for  LDDT28  would  be 
insignificant  because  of  the  small 
number  of  vehicles  in  this  market.  By  far 
the  greater  proportion  of  LDT  vehicles 
are  gasoline-fueled.  Diesels  currently 
compose  only  6%  of  the  LDT  Heet.  The 
short-term  negative  effect  would  in  time 
be  sharply  reduced  with  the 
implementation  of  the  more  stringent 
particulate  emissions  standards 
beginning  in  1991.  EPA  estimates  that 
cumulati"e  LDDT2  particulate  emissions 
resulting  from  relaxing,  then  later 
tightening,  the  standard  would  reach  the 
"break-even"  point  in  the  mid  to  late 
1990s.  The  "break-even"  point  is  the 
point  at  which  the  cumulative  emissions 
average  under  the  amended  standards 
results  in  the  emissions  level  that  would 
have  been  expected  to  occur  had  the 
standard  remained  0.26  g/mi  throughout. 
EPA  expects  net  reductions  to  occur 
once  the  "break-even"  point  is 
surpassed,  with  the  magnitude  of  the 
reduction  depending  on  the  amount  of 
diesel  sales  penetration  of  the  LDT 
market.  (See  No.  IlA-B-1.)  This  scenario 
assumes  moderate  growth  in  all  LDT 
sales.  And  as  mentioned  previously,  this 
emission  benefit  may  be  greater  if  the 
particulate  trap  technology  developed 
for  LDDT2S  is  transferable  to  lighter 
vehicle  classes,  and  if  EPA  sets  more 
stringent  standards  for  those  classes.  If 
all  LDDTs  had  to  comply  with  the  0.13 
g/mi  standard  beginning  in  1991,  it 
would  create  a  net  particulate  emissions 
reduction  of  as  much  as  24,746  tons  by 
the  year  2000,  a  reduction  of  more  than 
25%  compared  to  the  base  case  of  a  0.26 
g/mi  standard  for  all  LDDTs  from  1987 
on.  (See.  No.  IIA-B-1.) 

Particulate  emissions  can  cause 
significant  environmental  hazards,  so 
that  reductions  in  particulate  emissions 
are  beneficial.  See  50  FR  10606, 10626-31 
(March  15. 1985).  Diesel  particulate 
presents  potential  cancer  risk  and 
contributes  to  reductions  in  atmospheric 
visibility  and  soiling  in  urban  areas.  Id. 

B.  Economic  Impact 

To  determine  the  economic  impact  of 
the  0.13  g/mi  particulate  standard.  EPA 
looks  to  the  analysis  performed  for 


deriving  the  NCP  associated  with  the 
0.13  g/mi  particulate  standard  for  1991 
and  later  model  year  "heavy"  LDDT2s. 
This  analysis  shows  that  COCso.  that  is, 
the  cost  of  manufacturers  and  owners  of 
achieving  compliance  with  the  0.13  g/mi 
particulate  standard,  is  about  $487  per 
vehicle.  In  its  petition.  CM  has 
estimated  that  it  will  spend  $50  million 
on  engineering  to  develop  an  emissions 
control  system  to  bring  its  6.2L  engine 
family  LDDT2s  into  compliance  with  a 
0.13  particulate  standard  by  1991.  EPA 
estimates  the  average  cost  to 
manufacturers  as  $10  million  per  year,  a 
cost  which  is  offset  somewhat  by  lower 
compliance  costs. 

The  fact  that  CM  proposed  the  0.13  g/ 
mi  strategy  raises  a  strong  presumption 
that  the  resulting  net  reduction  in 
particulate  emissions  will  not  be 
purchased  at  an  unreasonable  cost. 
Confidential  business  information  on 
file  with  EPA's  Certification  Division 
shows  that  the  CM  6.2L  vehicles 
composed  the  bulk  of  the  LDDT2  market 
for  1986,  and  estimates  are  that  GM's 
market  share  will  increase  for  the  1987 
model  year.  As  far  as  the  Agency  is 
aware,  CM  may  be  the  only 
manufacturer  who  will  be  significantly 
affected  by  the  change  to  the  0.13  g/mi 
standard  in  1991.  The  Agency  welcomes 
comments  on  the  economic  impact  of 
this  proposal  on  any  motor  vehicle 
manufacturers,  owners,  or  other 
interested  parties. 


Administrative  Designation 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  regulation  is 
"major,"  and  therefore  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  This  proposed  regulation  is 
not  major  because  it  will  have  less  than 
$100  million  per  year  economic  impact, 
and  will  not  have  significant  adverse 
effects  on  competition,  productivity, 
investment,  employment  or  innovation. 

This  regulation  was  submitted  to  the 
Office  of  Management  and  Budget  for 
review  as  required  by  Executive  Order 
12291.  Any  comments  from  0MB  to  EPA 
any  and  EPA  response  to  those 
comments  are  available  for  public 
inspection  in  the  docket  cited  at  the 
beginning  of  this  preamble. 

Effect  on  Small  Entities 

Section  605  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  605.  requires 
that  the  Administrator  certify  that 
regulations  do  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  I  certify  that  this  regulation 
does  not  have  impact  on  a  substantial 
number  of  small  entities.  Few,  if  any, 
small  entities  market  LDDTZs. 

List  of  Subjects  in  40  CFR  Part  86 

Administrative  practice  and 
procedures,  labeling,  motor  vehicle 
pollution,  reporting  and  record  keeping 
requirements. 


Dated:  May  27, 1987. 
Lee  M.  Tliomas. 

Admimstraior. 

PART  86— (AMENDED! 

For  the  reasons  set  forth  in  the 
preamble.  Part  86,  Subparts  A  and  L, 
Chapter  I  of  Title  40.  Code  of  Federal 
Regulations,  is  proposed  to  be  amended 
as  follows: 

1.  The  authority  citation  for  Part  86  is 
revised  to  read  as  follows: 

Authority:  Sees.  202,  206.  and  301  of  the 
Clean  Air  Act.  as  amended,  42  U.S.C.  7521. 

7525.  7601.  unless  otherwise  noted. 

Subpart  A — [  Amended  ] 

2.  Section  86.085-2  is  proposed  to  be 
amended  by  revising  the  definitions  of 
"Composite  particulate  standard"  and 
"Production-weighted  average,"  to  read 
as  follows; 

§86.085-2    Definitions. 

«  *  •  •  » 

"Composite  particulate  standard"  for 
a  manufacturer  which  elects  to  average 
diesel  light-duty  vehicles  and  diesel 
light-duty  trucks  with  a  loaded  vehicle 
weight  equal  to  or  less  than  3,750  lbs 
(LDDTls)  together  in  the  particulate 
averaging  program,  means  that  standard 
calculated  according  to  the  following 
equation  and  rounded  to  the  nearest 
hundredth  gram  per  mile; 


(prodldvXstdldv)-^ 
(  PRODr.nnTl  )  (  STOf  nnr  l  )    =   Ma.nufacturer   composite   particulate   standard 


(PR0Dldv)  +  (PR0DldDT1  ' 


Where: 

PRODlov  represents  the  manufaclurer'a  total 
light-duty  vehicle  production  for  those 
engine  families  being  Included  in  the 
average  for  a  given  model  year. 

STDujv  represents  the  light-duty  vehicle 
particulate  standard. 

PROD'^'"'  represents  the  manufacturer's 
total  diesel  light-duly  truck  production 
for  those  engine  families  with  a  loaded 
vehicle  weight  equal  to  or  less  than  3.750 
lbs  which  are  being  included  in  the 
average  for  a  given  model  year. 

STDldoti  represents  the  light-duty  truck 

particulate  standard  for  diesel  light-duty 
trucks  with  a  loaded  vehicle  weight 
equal  to  or  less  than  3,750  lbs. 

•  •  •  •  « 

"Production-weighted  average"  means 
the  manufacturers  production-weighted 
average  particulate  emission  level,  for 


certification  purposes,  of  all  of  its  diesel 
engine  families  included  in  the 
particulate  averaging  program.  It  is 
calculated  at  the  end  of  the  model  year 
by  multiplying  each  family  particulate 
emission  limit  by  its  respective 
production,  summing  these  terms,  and 
dividing  the  sum  by  the  total  production 
of  the  affected  families.  Those  vehicles 
produced  for  sale  in  California  or  at  high 
altitude  shall  each  be  averaged 
separately  from  those  produced  for  sale 
in  any  other  area.  Diesel  light-duty 
trucks  with  a  loaded  vehicle  weight 
equal  to  or  greater  than  3,751  lbs 
(LDDT2s)  shall  only  be  averaged  with 
other  diesel  light-duty  trucks  with  a 
loaded  vehicle  weight  equal  to  or 


greater  than  3,751  lbs  produced  by  that 
manufacturer. 


3.  Section  86.087-9  is  proposed  to  be 
amended  by  revising  paragraphs 
(a)(l)(iv)  and  by  adding  paragraph 
(d)(ll(iv),  to  read  as  follows: 

$  86.087-9     Emission  standards  for  1987 
and  later  model  year  light-duty  trucks. 

(a)(1)  •   •   • 

(iv)  Particulate  emissions  (diesels 
only).  (A)  For  light-duty  trucks  up  to  and 
including  3,750  lbs  loaded  vehicle 
weight,  0.26  grams  per  vehicle  mile  (0.16 
grams  per  vehicle  kilometer). 

(B)  For  light-duty  trucks  3.751  lbs  and 
greater  loaded  vehicle  weight.  0.50 


UM  I 
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grams  per  vehicle  mile  (0.31  grams  per 
vehicle  kilometer). 

(C)  A  manufacturer  may  elect  to 
include  all  or  some  of  its  light-duty  truck 
engine  families  subject  to  the  standard 
of  paragraph  (a)(l)(iv)(A)  of  this  section 
in  the  particulate  averaging  program, 
provided  that  trucks  produced  for  sale  in 
California  or  in  designated  high-altitude 
areas  may  be  averaged  only  within  each 
of  those  areas.  If  the  manufacturer  elects 
to  average  together  particulate 
emissions  of  light-duty  trucks  subject  to 
the  standard  of  paragraph  {a)(l)(iv)(A) 
of  this  section  with  the  particulate 
emissions  of  diesel  light  duty  vehicles, 
its  composite  particulate  standard 
applies  to  the  combined  fleets  of  those 
light-duty  trucks  and  diesel  light-duty 
vehicles  included  in  the  average  and  is 
calculated  as  defined  in  §  8fti)B5-2. 

•  *        •        *        • 

fdKi)  *  *  * 

(iv)  Particulate  emissions  (diesels 
only).  For  light-duty  trucks  up  to  and 
including  3,750  lbs  loaded  vehicle 
weight.  0.26  grams  per  vehicle  mile  (0.16 
grams  per  vehicle  kilometer). 

•  *         •        *         • 

4.  Section  86.088-9  is  proposed  to  be 
amended  by  revising  paragraphs 
(a)(l)(iv)  and  (d)(l)(iv).  lo  read  as 
follows: 

't  86  0S«-9     EmisskMi  standards  For  1989 
and  later  model  year  tt^ht-duty  truck* 

(a)(1)  •  •  * 

(iv)  Particulate  emissions  (diesels 
only).  (A)  For  light-duty  trucks  up  to  and 
including  3,750  lbs  loaded  vehicle 
weight,  0.26  grams  per  vehicle  mile  (0.16 
grams  per  vehicle  kilometer). 

(B)  For  light-duty  trucks  3,751  lbs  and 
greater  loaded  vehicle  weight.  0.45 
grams  per  vehicle  mile  (0.28  grams  per 
vehicle  kilometer). 

(C)  A  manufacturer  may  elect  to 
include  all  or  some  of  its  light-duty  truck 
engine  families  subject  to  the  standard 
of  paragraph  (a)(l)(iv)(A)  of  this  section 
in  the  particulate  averaging  program, 
provided  that  trucks  produced  for  sale  in 
California  or  in  designated  high-altitude 
areas  may  be  averaged  only  within  each 
of  those  areas.  If  the  manufacturer  elects 
to  average  together  particulate 
emissions  of  light  duty  trucks  subject  to 
the  standard  of  paragraph  (a)(l)(iv)(A) 
of  this  section  with  the  particulate 
emissions  of  diesel  light-duty  vehicles, 
its  composite  particulate  standard 
applies  to  the  combined  fleets  of  those 
light-duty  trucks  and  diesel  light-duty 
vehicles  included  in  the  average  and  is 
calculated  as  defined  in  §  88.085-2. 

•         •         •         •         • 

(d)(1) 


(iv)  Particulate  emissions  (diesels 
only).  For  light-duty  trucks  up  to  and 
including  3,750  lbs  loaded  vehicle 
weight,  0.28  grams  per  vehicle  mile  (0.16 
gram  per  vehicle  kilometer). 

•  *  •  •  » 

5.  A  new  §  86.091-9  is  proposed  to  be 
added  to  read  as  follows: 

§  86.091-9    Emission  starvtards  for  1991 
and  later  mod«4  year  light-duty  tructis 

(a)(1)  rhe  standards  set  furth  in 
paragraphs  (a)  through  (r)  of  this  section 
shall  apply  to  light-duty  tnj<iis  sold  for 
principal  use  at  other  than  a  designated 
high-altitude  location.  Exhaust 
emissions  from  1991  and  later  modol 
year  light-duty  trucks  shall  not  exi;*?ed; 

(i)  Hydrocarbons.  0.8  grams  per 
vehicle  mile  (0.5  grams  per  vehicle 
kilometer). 

(ii)  Carbon  monoxide.  (A)  10  grams 
per  vehicle  mile  (6.2  grams  per  vehicle 
kilometeri. 

(B)  0.50  percent  of  exhaust  gas  flow  at 
curb  idle  (gasoline-fueled  light-duty 
trucks  only). 

(iii)  Oxides  of  nitrogen.  (A)  For  light- 
duty  trucks  up  to  and  including  3,750  lbs 
loaded  vehicle  weight,  1.2  grams  per 
vehicle  mile  (0.75  grams  per  vehicle 
kilometer). 

(B)  For  light-duty  trucks  3,751  lbs  and 
greater  loaded  vehicle  weight,  1.  7  grams 
per  vehicle  mile  (1.1.  grams  per  vehicle 
kilometer). 

(C)  A  manufacturer  may  elect  to 
include  all  or  some  of  its  light-duty  truck 
engine  families  in  the  NOx  averaging 
program,  provided  that  trucks  produced 
for  sale  in  California  or  in  designated 
high-altitude  are  as  may  be  averaged 
only  within  each  of  those  areas.  Diesel 
and  gasoline-fueled  engine  families  may 
not  be  averaged  together.  If  the 
manufacturer  elects  to  average  together 
NOx  emissions  of  light-duty  trucks 
subject  to  the  standards  of  paragraphs 
(a)(l)(iii)(A)  and  (a)(l)(iii)(B)  of  this 
section,  its  composite  NOx  standard 
applies  to  the  combined  fleets  of  light- 
duty  trucks  up  to  and  including,  and 
over,  3,750  lbs  loaded  vehicle  weight 
included  in  the  average  and  is 
calculated  as  defined  in  {  86.085-2. 

(iv)  Particulate  emissions  (diesels 
only).  (A)  for  light-duty  trucks  up  to  and 
including  3.750  lbs  loaded  vehicle 
weight,  0.26  grams  per  vehicle  mile  (0.16 
grams  per  vehicle  kilometer). 

(B)  For  light-duty  trucks  3,751  lbs  and 
greater  loaded  vehicle  weight,  013 
grams  per  vehicle  mile  (0.03  grams  per 
vehicle  kilometer). 

(C)  A  manufaturer  may  elect  to 
include  all  or  some  of  its  light  duty  truck 
engine  families  in  the  particulate 
averaging  program,  provided  th.it  trucks 
produced  for  sale  in  California  or  in 


designated  high-altitude  areas  may  be 
averaged  only  within  enrh  of  those 
areas,  and  that  li«hl-duty  trucks  subject 
to  the  standard  of  (a){l)(iv)(B)  of  this 
section  may  be  averajjed  only  with  othor 
light-duty  trucks  subiect  to  the  standard 
of  paragraph  (a)(l)liv)(B)  of  this  section. 
If  the  manufacturer  elects  lo  average 
together  particulate  emissions  of  light- 
duty  tnicks  subject  to  the  standard  of 
paragraph  (a)(l)(iv)(A)  of  this  section 
with  the  particulate  emissions  of  diesel 
light-duty  vehicles,  its  composite 
particulate  standard  applies  lo  the 
combined  fleets  of  those  light-duty 
trucks  and  diesel  h^ht  duly  vehicles 
included  in  the  averajje  and  is 
calculated  as  defined  m  i  86  085-2. 

(2)  The  standards  set  forth  in 
paragraph  (a))(l)(i).  |a)(l)(ii)(A), 
(a)(l)(iii|,  and  (a)(l)(iv)  of  this  section 
refer  to  the  exhaust  emitted  over  a 
driving  schedule  .is  set  forth  In  Subpart 
B  of  this  part  and  measured  and 
calculated  in  acxordance  with  those 
procedures.  The  standard  set  forth  in 
paragraph  (h)(1)(ii)(B)  of  this  section 
refers  to  the  exhaust  emitted  at  curb  idle 
and  measured  and  caluclated  in 
accordance  with  the  procedures  set 
forth  m  Subpart  P  of  this  part. 

(b)(1)  Fuel  evaporative  emissions  from 
1991  and  later  model  year  gasoline- 
fueled  light  duty  trucks  shall  not  exceed: 
(i)  Hydrocarbons  2.0  grams  per  test.  (2) 
The  standard  set  forth  in  paragraph 
(b)(1)  of  this  section  refers  to  a 
composite  sample  of  the  fuel 
evaporative  emissions  collected  under 
the  conditions  set  forth  in  Subpart  B  of 
this  part  and  measured  in  accordaiKe 
with  those  procedures. 

(C)  No  crankcase  emissions  shall  be 
discharged  into  the  ambient  atmosphere 
from  any  1991  and  late  model  year  light- 
duty  truck. 

(d)(1)  Model  year  1991  and  later  light- 
duty  trucks  sold  for  principal  use  at  a 
designated  high — altitude  location  shall 
be  capable  of  meeting  the  following 
exhaust  emission  standards  when  tested 
under  high-altitude  conditions: 

(i)  Hydrocarbons.  10  grams  per 
vehicle  mile  10.62  grams  per  vehicle 
iCilometer). 

(ii)  Carbon  monoxide.  (A)  14  grams 
per  vehicle  mile  (8.7  grams  per  vehicle 
kilometer). 

(B)  0.50  percent  of  exhaust  gas  flow  at 
curb  idle  (gasoline-fueled  light-duty 
trucks  only). 

(iii)  Oxides  of  nitrogen.  (A)  For  light- 
duty  trucks  up  to  and  including  3.750  lbs 
loaded  vehicle  weight,  1.2  grams  per 
vehicle  mile  (0.75  grams  per  vehicle 
kilometer). 

(B)  For  light-duty  trucks  3,751  lbs  and 
greater  loaded  vehicle  weight,  1.7  grams 


per  vehicle  mile  (1.1  grujns  per  vehicle 
kilometer). 

(iv)  ParUcuiain  ewissivns  (diest'ls 
only).  (A)  For  light-duly  trucks  u^  to  and 
including  3,750  lbs  loaded  vehicle 
weight,  0.2b  grams  per  vehicle  mile  (0.16 
grains  per  veiucie  kilometer) 

(B)  For  light-duty  trwJts  ^751  lbs  and 
greater  loaded  \ni\ui:in  weight,  0.13 
grams  per  vehicle  mile  (0.08  grams  per 
vehicle  kilometer). 

(2)  The  standards  sat  forth  in 
paragraphs  (d)(U(i).  (dUl)((ii)(A). 
(d)(l)(iii),  and  (d)(l)(iv)  of  this  section 
refer  to  the  exhaust  emitted  over  a 
driving  schedule  as  set  forth  in  Subpart 
B  of  this  part  and  measured  and 
calculated  in  accordance  with  those 
procedures.  The  standard  set  forth  in 
paragraph  (d)(ll(ii)[B)  of  this  section 
refers  to  the  exhaust  emitted  at  mib  idle 
and  measured  and  calculated  in 
accordance  with  the  procedures  set 
forth  in  Subpart  P  of  this  part. 

(e)(1)  Fuel  evaportative  emissions  from 
1991  and  later  model  year  gasoline- 
fueled  light-duty  trucks  sold  for 
principal  use  at  a  designated  high- 
altitude  location  shall  not  exceed  2.6 
grams  per  test  when  tested  under  high- 
altitude  conditions. 

(2)  The  standard  set  forth  in 
paragraph  (e)(1)  of  this  section  refers  to 
a  composite  sample  of  the  fuel 
evaporative  emissions  collected  under 
the  conditions  set  forth  in  Subpart  B  of 
this  part  and  measured  ir*  accordance 
with  those  procedures. 

(f]  No  crankcase  emissions  shall  be 
discharged  into  the  ambient  atmosphere 
from  any  1981  and  later  model  year 
light  duty  trucks  sold  for  principal  use  at 
a  designated  high-altitude  location. 

(glfl)  Any  light-duty  truck  that  a 
manufacturer  wishes  to  certify  for  sale 
at  low  altitude  must  be  capable  of 
meeting  higb-altitud«  emission 
standards  (specified  in  paragraphs  (d) 
through  (f)  of  this  section).  The 
manufacturer  may  specify  vehicle 
adfaatinents  or  modifications  to  allow 
the  vehicle  to  meet  b^jh-ahitude 
standards  but  these  adjustments  or 
modificatioos  may  not  aher  the  vehicle's 
basic  engine,  inertia  weight  class, 
transmission  configuration,  and  axle 
ratio. 

(i)  A  manufacturer  may  certify  unique 
configurations  to  meet  the  high-altitude 
standards  but  is  not  required  to  certify 
these  vehjcle  configurations  to  meet  the 
low-altitiids  standards. 

(ii)  Any  adjustments  or  modifications 
that  are  recommended  to  be  performed 
on  vehicles  to  satisfy  the  requirements 
of  paraitraph  (g)|l)  of  this  aectKin: 

(A)  Sfaall  be  capable  of  being 
effectively  performed  by  comniercial 
repair  facilities,  and 


(B)  Must  be  included  in  the 
manufacturer's  application  for 
certification. 

(2)  The  manufacturer  may  exempt 
1985  and  later  model  year  vehicles  from 
compliance  with  the  high-altrtude 
emission  standards  set  forth  in 
paragraphs  (d)  and  (e)  of  this  section  if 
the  vehicles  are  not  intended  for  sale  at 
high  altitude  and  if  the  following 
requirements  are  met.  A  vehicle 
configuration  shall  only  be  considered 
eligible  for  exemption  if  the 
requirements  of  either  paragraph 
(g)(2)(i).  (ii),  (iii).  or  (iv)  of  this  section 
arc  met. 

(i)  Its  design  parameters 
(displacement-to-weight  ratio  (D/W) 
and  engine  speed-to-vehicle-speed  ratio 
(N/Vj)  fall  within  the  exempted  range 
for  that  manufacturer  for  that  year.  The 
exempted  range  is  determined  according 
to  the  following  procedure; 

(A)  The  manufacturer  shall 
graphically  display  the  D/W  and  .N^V 
data  of  all  vehicle  configurations  it  will 
offer  for  the  model  year  in  question.  The 
axis  of  the  abscissa  shall  be  D/W 
(where  (D)  is  the  engine  displacement 
expressed  in  cubic  centimeters  and  (W) 
is  the  gross  vehicle  weight  (GVW) 
expressed  in  pounds),  and  the  axis  of 
the  ordinate  shall  be  N/V  (where  (N)  is 
the  crankshaft  speed  expressed  in 
revolutions  per  minute  and  (V)  is  the 
vehicle  speed  expressed  in  miles  per 
hour).  At  the  manufacturer's  option, 
either  the  1:1  transmission  gear  ratio  or 
the  lowest  numerical  gear  ratio 
available  in  the  transmission  will  be 
used  to  determine  N/V.  The  gear 
selection  must  be  the  same  for  all  N/'V 
data  points  on  the  manufacturer's  graph. 
For  each  transmission /axle  ratio 
combination,  only  the  lowest  N/'V  value 
shall  be  used  in  the  graphical  display. 

(B)  The  product  line  is  then  defined  by 
the  equation,  N/V  =  C(D/W)'*»  where 
the  constant,  C.  is  determined  by  the 
requirement  that  all  the  vehicle  data 
points  either  fall  on  the  line  or  tie  to  the 
upper  right  of  the  line  as  displayed  on 
the  graphs. 

(C)  The  exemption  line  is  then  defined 
by  the  equation,  N/V  =  C(0.84  D/W)**» 
where  the  constant,  C  is  the  same  as 
that  found  in  paragraph  (g)(2)(i){B)  of 
this  section. 

(D)  The  exempted  range  includes  all 
values  of  N/V  and  D/W  which 
simultaneously  fall  to  the  lower  left  of 
the  exemption  line  as  drawn  on  the 
graph. 

(ii)  Its  design  parameters  fall  within 
the  alternate  exempted  range  for  that 
manufacturer  that  year.  The  alternate 
exempted  range  is  determined  by 
substituting  rated  horsepower  (hp)  for 
displacement  (D)  in  the  exemption 


procedure  described  in  parap-apb 
(g)(2)(i)  of  this  section  smi  by  using  the 
product  hne  N/V=C(hp/W)-»» 

(A)  Rated  horsepower  shall  be 
determined  by  using  the  Society  of 
Automotive  Engineers  Test  Procedure  J 
1349.  or  any  subsequent  version  of  that 
test  procedure.  Any  of  the  horsepower 
determinants  within  that  test  procedure 
may  be  used,  as  long  as  it  is  used 
consistently  Ibronghout  the 
manufacturer's  product  lin*  in  any 
model  year. 

(B)  .No  exemptions  will  be  allowed 
under  paragraph  (gH2)lii)  of  this  sectioD 
to  any  manufacturer  that  has  exempted 
vehicle  configuratioos  as  set  forth  in 
paragraph  (gK2)(i)  of  this  section. 

(iii)  Its  acceleration  time  (the  time  it 
takes  a  vehicle  to  accelerate  from  0  to  a 
speed  not  less  than  40  miles  per  hour 
arid  not  greater  than  50  miles  per  hour) 
under  high-altitude  conditions  is  greater 
than  the  largest  acceleration  time  under 
low-altitude  conditions  for  that 
manufacturer  for  that  year.  The 
procedure  to  be  followed  in  making  this 
determination  is: 

(A)  The  manufacturer  shall  hst  the 
vehicle  configuration  and  acceleration 
time  under  low-albtude  conditions  of 
that  vehicle  configuration  which  has  the 
highest  acceleration  time  under  low- 
altitude  conditions  of  all  the  vehicle 
configurations  it  will  offer  for  the  model 
year  in  question.  The  manufacturer  shall 
also  submit  a  description  of  the 
methodology  used  lo  make  this 
determination. 

(B)  The  manufacturer  shall  then  list 
the  vehicle  configurations  and 
acceleration  times  under  high-altitude 
conditions  of  all  those  vehicle 
configurations  which  have  higher 
acceleration  times  under  high-altitude 
conditions  than  the  highest  acceieratioa 
time  at  low  altitude  identified  in 
paragraph  (g)(2)(iii)(A)  of  this  section. 

(iv)  In  lieu  of  performing  the  test 
procedure  of  paragraph  (g)(2)(iii)  of  this 
section,  its  acceleration  time  can  be 
estimated  based  on  the  manufacturer's 
engineering  evaluation,  in  accordance 
with  good  engineering  practice,  to  meet 
the  exemption  criteria  of  paragraph 
(g)(2)(iii)  of  this  section. 

(3)  The  sale  of  a  vehicle  for  principal 
use  at  8  designated  high-attitude 
location  that  has  been  exempted  as  set 
forth  in  paragraph  (g)(2)  of  this  section 
will  be  considered  a  violation  of  section 
203(a)(1)  of  the  Clean  Air  Act. 

Subpart  L — [Amended) 

6.  Section  86  1105-87  is  proposed  to  be 
amended  by  removing  and  reserving 
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paragraph  (a),  and  by  revising  and 
redesi^natins  paragraph  (c)  as  (d).  and 
by  adding  a  new  paragraph  (c),  to  read 
as  follows: 

^^  86  1105-B7     Emt»«too  ttandards  fof 
which  noocon(ormanc«  p«n«lties  art 
available. 

(a)  [Reserved) 

«         «         •         *         • 

(c)  Effective  in  the  1991  model  year. 
NCPs  will  be  available  for  the  following 
emission  standards: 

(1)  Diesel  light-duty  truck  (rated  in 
excess  of  6.000  pounds  GVWR) 
particulate  emission  standard  of  0.13 
grams  per  vehicle  mile. 

(i)  The  following  values  shall  be  used 
to  calculate  an  NCP  in  accordance  with 
5  86.111J-87(a): 

(A)  COCm:  $474 

(B)  C0C»:  $712 

(C)  MCm:  $1,896  per  gram  per  vehicle 
mile 

(D)  F:  1.2 

(ii)  The  following  factor  shall  be  used 
to  calculate  the  engineering  and 
development  component  of  the  NCP  in 
accordance  with  J  88.11l3-«7(h):  0.17. 

(d)  The  values  of  COOo.  COC«,  and 
MCm  in  paragraph  (b)  of  this  section  are 
expressed  in  December  1964  dollars.  The 
values  of  COCm.  COCm.  and  MCm  in 
paragraph  (c)  of  this  section  are 
expressed  in  December  1985  dollars. 
These  values  shall  be  adjusted  for 
inflation  to  dollars  as  of  [anuary  of  the 
calendar  year  preceding  the  model  year 
in  which  the  NCP  is  first  available  by 
using  the  change  in  the  overall 
Consumer  Price  Index. 

|FR  Doc.  87-12565  Filed  ft-3-87:  8:45  am) 
MUJNOCOOf  MM-MMI 


40  CFR  Part  228  . 

(A-4-FRL-3211-11 

Ocean  Dumping;  Proposed  Site 
Designation 

AGENCY:  Fnvironmental  Protection 

Agency  {YS>^]. 

action:  Proposed  rule. 

summary:  F.PA  today  proposes  to 
designate  the  alternative  dredged 
material  disposal  site  in  the  Atlantic 
Ocean  offshore  Morehead  City.  North 
Carolina  ("the  proposed  site")  as  an 
EPA  approved  ocean  dumping  site  for 
the  dumping  of  dredged  material.  The 
proposed  Morehead  City  site  includes 
that  part  of  the  existing  site  that  is 
greater  than  3  nautical  miles  (nmi)  from 
shore  and  an  adjacent  area  seaward. 
This  site  is  chosen  so  as  to  decrease  the 
possibility  of  interference  with  fisheries 
and  recreational  use  of  the  ocean.  This 


action  is  necessary  to  provide  an 
acceptable  ocean  dumping  site  for  the 
current  and  future  disposal  of  dredged 
material. 

DATE:  Comments  must  be  received  on  or 
before  July  6. 1987. 
ADDRESSES:  .Send  comments  to: 
Sally  Turner.  Chief.  Marine  Protection 

Section.  Water  Management  Division. 

U.S.  Environmental  Protection 

Agency.  345  Courtland  Street.  NE., 

Atlanta.  GA  30365. 

The  ffle  supporting  this  proposed  site 
designation  is  available  for  public 
inspection  at  the  following  locations: 
EPA  Pubiir:  Information  Reference  Unit 

(PIRU).  Room  2904  (rear).  401  M 

Street.  SW..  Washington.  DC  20480. 
EPA  Region  IV,  345  Courtland  Street. 

NF..  Allnnt.)   ('.A  .'«):iH.S 
FOR  FURTHER  INFORMATION  CONTACT: 
Christopher  Provost.  404/347-2126. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

Section  102(c)  of  the  Marine 
Protection,  Research,  and  Sanctuaries 
Act  of  1972.  as  amended.  33  U.S.C.  1401 
et  seq.  ("the  Act"),  gives  the 
Administrator  of  EPA  the  authority  to 
designate  sites  where  ocean  dumping 
may  be  permitted.  On  December  23, 
1986.  the  Administrator  delegated  the 
authority  to  designate  ocean  dumping 
sites  to  the  Regional  Administrator  of 
the  Region  in  which  the  site  is  located. 
This  proposed  site  designation  is  within 
Region  IV  and  is  being  made  pursuant  to 
that  authority. 

The  EPA  Ocean  Dumping  Regulations 
(40  ere  Chapter  I,  Subchapter  H,  228.4) 
state  that  ocean  dumping  sites  will  be 
designated  by  promulgation  in  this  Part 
228.  A  list  of  "Approved  Interim  and 
Final  Ocean  Dumping  Sites  '  was 
published  on  January  11.  1977  (42  FR 
2481  et  seq).  and  was  extended  on 
August  19.  1985  (50  FR  33338).  The  list 
established  the  Morehead  City  site  as  an 
interim  site. 

B.  EIS  Development 

Section  102(2)(C)  of  the  National 
Environmental  Policy  Act  of  1969,  42 
U.S.C.  4321  et  seq..  ( "NEPA ')  requires 
that  Federal  agencies  prepare  an  EIS  on 
proposals  for  legislation  and  other  major 
Federal  actions  significantly  affecting 
the  quality  of  the  human  environment. 
The  object  of  NEPA  is  to  build  into  the 
Agency  decision-making  process  careful 
consideration  of  all  environmental 
aspects  of  proposal  actions.  While 
NEPA  does  not  apply  to  EPA  activities 
of  this  type.  EPA  has  voluntarily 
committed  to  prepare  ElS's  In 
connection  with  ocean  dumping  site 


designations  such  as  this  (39  FR  16186 
(May  7,  1984)|. 

EPA  has  prepared  a  draft  and  final 
EIS  entitled.  "Environmental  Impact 
Statement— Morehead  City  Ocean 
Dredged  Material  Site  Designalion." 

On  Friday  February  8, 1985,  a  notice  of 
availability  of  the  Final  Morehead  City 
EIS  for  public  review  and  comment  was 
published  in  the  Federal  Register  (48  FR 
5423  (Febriiary  8.  1985)]  The  public 
comment  period  on  the  final  EIS  closed 
March  11,  1985.  Anyone  desiring  a  copy 
of  the  EIS  may  obtain  one  from  the 
address  above. 

The  final  EIS  consists  of  supplemental 
information  to  the  draft  EIS  and  must  be 
attached  to  the  draft  EIS  to  provide  a 
full  document. 

Seven  comments  were  received  on  the 
draft  EIS  and  were  addressed  in  the 
final  EIS.  Comments  correcting  facts 
were  incorporated  in  the  text  and  the 
changes  noted  in  the  final  EIS.  Specific 
comments  which  were  not  appropriately 
treated  as  text  changes  were  responded 
to  in  S  2.02  of  the  final  EIS. 

The  action  discussed  in  the  EIS  is  the 
final  designation  for  continuing  use  of 
the  ocean  dredged  material  disposal  site 
near  Morehead  City.  N.C.  The  purpose 
of  the  proposed  action  is  to  provide  an 
environmentally  acceptable  location  for 
the  ocean  disposal  of  materials  dredged 
from  the  Morehead  City  channel  system 
when  ocean  disposal  is  found  to  be 
necessary  for  some  dredged  materials. 
The  need  for  ocean  disposal  is 
determined  on  a  case-by-case  basis  as 
part  of  the  process  of  issuing  permits  for 
ocean  disposal. 

The  EIS  discusses  the  need  for  the 
action  and  examines  ocean  disposal  site 
alternatives  to  the  proposed  action.  The 
EIS  presents  the  information  needed  to 
evaluate  the  suitability  of  ocean 
disposal  areas  for  final  designation  for 
continuing  use  and  is  based  on  one  of  a 
series  of  disposal  site  environmental 
studies.  The  environmental  studies  and 
final  designation  process  are  being 
conducled  in  accordance  with  the 
requirements  of  the  Act.  the  Ocean 
Dumping  Regulations,  and  other 
applicable  Federal  environmental 
legislation 

C.  Coastal  Zone  Management  and 
Endangered  Sj>ecies  Coordination 

By  letter  of  October  18.  1984,  the  State 
of  North  Carolina  concurred  with  EPA's 
conclusion  that  this  site  designation  is 
consistent  with  the  State  Coastal  Zone 
Management  Plan.  The  National  Marine 
Fisheries  Service  and  the  U.S.  Fish  and 
Wildlife  Service  have  concurred  with 
EPA's  conclusion  that  the  designation  of 
this  disposal  site  will  not  affect  the 


endangered  spei:ii?s  under  their 
jurisdiclion. 

D.  Proposed  Site  Designation 

.Vlorehead  City  i«  one  of  only  two 
deep  water  ports  in  North  Carohna. 
Morehead  City  supported  shipping 
conunerce  of  3  million  tons  in  1980, 
Consequently,  maintenance  of  this  port 
for  navigation  is  vital  to  the  slate  and 
local  ecunomies. 

Each  year  the  entrance  channels  to 
Morehead  City  Harbor  must  be  dredged 
because  natural  processes  cause  them  to 
shoal.  Approximately  one  million  cubic 
yards  of  sediments  are  dredged  annually 
from  the  entrance  channel  to  the  harbor 
and  dumped  in  the  ocean  disposal  site. 
The  existing  ocean  dredged  material 
disposal  site  has  been  used  sijice  1927. 

The  proposed  action  is  the  permenent 
designation  of  the  alternative  Morehead 
City  dredged  material  disposal  site.  The 
alternative  site  is  preferable  as  the 
existing  site  contains  areas  within  the  3 
nmi  limit  where  disposal  could  interfere 
with  fisheries  and  recreational  use  of 
the  ocean. 

Boundary  coordinates  for  the 
alternative  Morehead  City  site  are  as 
follows: 

34°38  30'  N..  76*45  V  W. 
34*38  30'  N..  76''41  42'  W. 
34°38  09' N.,  76*41  0' W. 
34*36  0'  N.,  76°41  0"  W. 
34*36  0' N,  70*45  0' W. 

E.  Re^latory  Raquirements 

Five  general  criteria  are  used  in  the 
selection  arul  approval  for  continuing 
use  of  ocean  disposal  sites.  Sites  are 
selected  so  as  to  minimize  interference 
with  other  marine  activities,  to  keep  any 
temporary  perturbations  from  the 
dumping  from  causing  impacts  outside 
the  disposal  site,  and  to  permit  effective 
monitoring  to  detect  any  adverse 
impacts  at  an  early  stage.  Where 
feasible.  locations  off  the  Continental 
Shelf  and  other  sites  that  have  been 
historically  used  are  to  be  chosen.  If  at 
any  time  disposal  operations  at  a  site 
unacceptable  adverse  impacts,  further 
use  of  the  site  will  be  restricted  or 
terminated.  The  proposed  site  conforms 
to  the  five  general  criteria  except  for  the 
preference  for  sites  tecafed  off  the 
Continental  Shelf.  EPA  has  determined, 
based  on  the  information  presented  in 
the  EIS,  to  continue  to  use  the  enlarged 
interim  site  rather  than  to  impact 
another  portion  of  the  ocean  floor 

The  general  criteria  are  given  in 
§  228.5  of  the  EPA  Ocean  Dumping 
Regulations,  and  S  228.6  lists  eleven  (11) 
specific  factors  used  in  evaluating  a 
proposed  disposal  site  to  assure  that  the 
general  criteria  are  met. 
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EPA  estabhshed  these  11  factors  to 
constitute  an  environmental  assessment 
of  the  impact  of  the  site  for  disposal. 
The  criteria  are  used  to  make 
comparisons  between  the  ahemative 
sites  and  are  the  basis  for  final  site 
selection  The  characteristics  of  the 
proposed  site  are  reviewed  below  in 
terms  of  these  11  factors. 

1.  Geographical  Position.  Depth  of 
Water,  Bottom  Topography,  and 
Distance  From  Coast  (40  CFR 
228.6(a)(1)] 

The  boundary  coordinates  of  the  site 
are  given  above.  The  proposed 
Morehead  City  site  is  that  portion  of  the 
interim  site  which  lies  greater  than  3 
nmi  from  shore,  and  an  area  adjacent  (to 
the  south  and  east)  to  the  interim  site. 
The  adjacent  area«  which  were  not  part 
of  the  interim  site  are  necessary  for 
adequate  disposal  capacity.  The 
proposed  site  has  an  area  of 
approximately  8  square  rnni  and  depths 
ranging  from  30  to  53  feet.  The  bottom 
sediments  are  fine  to  medium  grain 
sands  with  shell  fragments.  These 
bottoms  have  little  or  no  slope. 

2.  Location  in  Relation  to  Breeding, 
Spawning,  Nursery,  Feeding,  or  Passage 
Areas  of  Living  Resouces  m  Adult  or 
Juvenile  Phases  (40  CFR  223.6(a)(2jJ 

N4any  commercially  important  species 
of  fish  and  shellfish  spawn  in  North 
Carolina  offshore  wafers  near  the  gulf 
stream,  migrate  to  and  through  the 
coastal  inlets,  and  grown  and  mature 
within  estuarrne  nursery  areas.  The 
passage  of  organisms  to  and  from  the 
spawning  and  nursery  areas  can  be 
expected  to  take  place  through  the 
proposed  site  with  seasonal  variations. 
However,  the  migration  route  is  not 
limited  geographically  to  this  area 
Neither  the  water  cohimn  effects  of 
increased  suspended  solids 
concentrations  nor  the  physical  bottom 
covering  effects  associated  with  the 
dredged  material  disposal  are  expected 
to  significantly  affect  adult  or  juvenile 
life  stages  as  these  are  short  term. 

In  addition,  while  net  sediment 
transport  is  to  the  north,  past  disposal 
operations  have  not  resulted  in  the 
transport  of  the  sediments  in  sufficient 
quantities  to  impact  any  turtle  nesting 
areas,  or  the  spawning  and  nursery 
areas  of  the  fish  and  shellfish  species.  It 
is  unlikely  that  future  disposal  beyond 
the  3  nmi  limit  will  impact  those  areas. 

3.  Location  in  Relation  to  Beaches  and 
Other  Amenity  Areas  (40  CFR 
228.6(a)(3)] 

The  interim  designated  ocean  disposal 
site,  and  the  proposed  site  is  located 
approximately  1.5  nmi  and  3  nmi. 


respectively,  from  the  beaches  of  Bogue 
and  Shackleford  Banks  The  western 
end  of  Bogue  Banks  contains  the  Fort 
Macon  State  Histonc  Site  as  well  as 
several  beach  communities.  Shackleford 
Banks  is  a  part  of  the  Cape  Lookout 
National  Seashore  and  is  uninhabited. 

Past  dredged  malenal  disposal  within 
the  intenm  designated  disposal  area  has 
produced  no  significant  adverse  effects 
on  recreation,  development  or  other 
human  uses  of  the  beach  areas.  The 
proposed  site  is  among  the  closest  of  the 
discussed  alternative  ocean  disposal 
areas  to  the  described  k)eaches  and  can. 
therefore,  be  considered  a  worse  case 
situation.  At  a  distance  of  3  nmi  from 
shore,  the  proposed  site  is  beyond  the 
seaward  hrait  of  littoral  processes  for 
transporting  sediment  matenais  to  the 
beach.  At  depths  of  9  m  or  greater, 
shoreward  transportation  of  deposited 
dredged  materials  by  currents  or  wave 
activity  would  not  be  extensive.  The 
increases  in  water  column  turbidity  or 
suspended  solids  concentrations 
associated  with  the  sand  disposal 
opffl-ation  are  very-  localned  to  the 
discharge  point  and  short  term  in 
duration.  Since  the  sediments  dredged 
from  the  Harbor  are  96  to  99%  fine  grain 
sands,  most  of  the  matenal  sinks  rapidly 
to  the  bottom  following  release  from  the 
dredge.  Accordingly,  degradation  of 
water  quahty  at  the  nearby  beaches  as  a 
result  of  past  dredged  matenal  disposal 
has  not  been  reported. 

4.  Types  and  Quantities  of  Wastes 
Proposed  to  be  Disposed  of.  and 
Proposed  Methods  of  Release,  including 
Methods  of  Packing  the  Waste,  if  any 
[40  CFR  228.6(a)(4)] 

All  material  dumped  in  the  ocean 
disposal  site  must  meet  the  criteria 
specified  in  EPA's  Ocean  Dumping 
Regulations  (40  CFR  Part  227). 

Grain  size  analyses  of  sediment 
materials  proposed  for  ocean  disposal 
indicate  a  predominance  of  fine  sands 
and  shell  fragments.  Bioessay  and 
bioaccumulation  studies  have  shown 
that  the  material  is  not  toxic  to  marine 
organisms.  These  matenais  have  been 
disposed  of  in  the  area  since  192"  with 
no  adverse  environmental  effects 
detected. 

Annually  about  one  milKon  cubic 
yards  of  the  material  are  dredged  from 
the  Morehead  City  Harbor  Channels  and 
dumped  in  the  ocean  by  hopper  dredge. 
It  is  expected  that  this  quantity  of 
dredging  will  continue  in  the  future, 
although  these  amounts  could  increase 
as  commercial  shipping  in  the  area 
increases.  The  hopper  dredge  will 
continue  to  be  used  for  dredging  and 
disposal. 


UM  I 
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5.  Feasibility  of  surveillance  and 
monitoring  (40  CFR  228.6(aM5)/ 

Numerous  marine  science/fisheries 
research  facihties  are  located  near  the 
Morehead  City  area  and  represent  an 
available  support  group  for  site 
monitoring  and  management.  The 
proposed  site  can  be  easily  reached  in  a 
short  time  and  the  ocean  depths  do  not 
present  any  monitoring  problems.  At  the 
present  time  the  U.S.  Coast  Guard  is  not 
performing  surveillance  at  the  site. 
However,  due  to  the  proximity  of  the 
site  to  shore,  surveillance  using 
shipriders  or  aircraft  overflights  would 
not  be  difficult.  Environmental 
monitoring  consisting  of  measures  to 
trace  the  movement  of  the  material 
(bathymetry,  grain  size  analyses, 
chemical  analyses,  etc.)  will  continue  as 
long  as  the  site  is  used.  If  movement  of 
the  material  appears  likely  to  impact  a 
known  resource,  analysis  of  the  benthic 
community  or  the  specific  resource  will 
be  undertaken.  In  addition,  bioassays 
and  bioaccumulation  analyses  of 
dredged  materials  to  be  disposed  using 
representative  marine  organisms  will 
ensure  that  the  dredged  material  does 
not  adversely  affect  the  marine  biota. 
EPA  has  successfully  carried  out 
monitoring  surveys  of  the  proposed  site 
with  no  difficulties.  This  monitoring  will 
continue  for  as  long  as  the  site  is  used.  If 
evidence  of  adverse  environmental 
impacts  is  found,  EPA  will  take  the 
necessary  steps  t6  limit  or  terminate 
dumping  at  the  site. 

6.  Dispersal.  Horizontal  Transport  and 
Vertical  Mixing  Characteristics  of  the 
Area.  Including  Prevailing  Current 
Direction  and  Velocity,  if  any  {40  CFR 
228.6(a)(6)l 

The  sediments  dredged  from 
Morehead  City  Harbor  are  96  to  99%  fine 
grain  or  coarser  sands.  These  materials 
will  sink  rapidly  to  the  bottom  following 
release  from  the  hopper  dredge.  The 
small  percentage  of  smaller  particles 
will  be  more  widely  dispersed  by  the 
dynamics  of  the  water  column. 

The  surface  and  subsurface  currents 
within  Onslow  Bay  are  highly  variable 
in  direction  and  magnitude.  The  surface 
drift,  or  surface  water  movements 
within  Onslow  Bay  are  very  transient 
with  frequent  reversals  in  direction.  The 
mean  bottom  drift  of  the  proposed  site 
has  been  found  to  be  northerly  or  to  the 
coast,  with  a  suggestion  of  convergence 
to  Cape  Lookout.  Current  speeds  in  the 
area  have  been  measured  using  surfaces 
and  subsurfaces  drogues.  Speeds  of  IJ- 
25  cm/sec  wera  measured  below  the 
surface. 

The  site  is  within  a  highly  dispersive 
current  area  and  the  general  direction  of 


sediment  transport  is  to  the  north.  While 
some  fine  grain  material  mny  be 
transported  northward,  the  majority  of 
the  material  wtil  sink  rapidly  within  the 
site.  Past  disposal  operations  have  not 
resulted  in  the  transport  of  the 
sediments  in  sufficient  quantities  to 
impact  any  beaches  or  other  amenities 
as  the  site  is  beyond  the  seaward  limit 
of  littoral  processes  for  transporting 
sediment  materials  to  these  areas. 
In  general  while  some  fine-grain 
material  may  be  transported  northward, 
the  majority  of  the  material  will  sink 
rapidly  within  the  site. 

7.  Existence  and  Effects  of  Current  and 
Previous  Discharges  and  Dumping  in  the 
Area  (Including  Cumulative  Effects)  [40 
CFR  228.6(a)(7)] 

The  disposal  of  dredged  materials  at 
the  interim  designated  site  and  part  of 
the  proposed  alternate  site  has  produced 
only  minor  effects,  which  are  either 
localized  and/or  temporary.  Effects 
include  localized  mounding  and 
temporary  increases  in  turbidity. 
Implied  effects  include  the  burial  of 
benthic  organisms. 

The  recurring  use  of  small  areas 
within  the  interim  and  part  of  the 
alternate  interim  sites  have  produced  no 
persistent  mounds  or  changes  in  the 
topography  of  the  site.  The  dredged 
materials  discharged  and  the  disposal 
site  sediments  are  both  predominantly 
fine  sands.  Therefore,  alterations  of  the 
substrate  characteristics  are  minimal. 
The  frequent  moving  of  the  hopper 
dredge  discharge  point  should  reduce 
the  mounding  potential.  Non-motile 
benthic  organisms  and  slow  moving 
epifauna  will  be  smothered  by  the 
discharged  dredged  materials.  However, 
the  ability  of  these  organisms  to 
recolonize  in  similar  sediments  would 
negate  any  long-term  impacts  on  the 
benthic  community.  Increases  in 
turbidity  from  the  disposal  of 
predominantly  fine  sand  are  short  lived 
and  localized  to  the  disposal  site.  Barber 
(1983)  reported  no  persistent  sediment 
(turbidity)  cloud  associated  with  the 
discharge  of  the  sand  at  the  interim  site. 

8.  Interference  With  Shipping.  Fishing. 
Recreation.  Mineral  Extraction. 
Desalination.  Fish  and  Shellfish  Culture 
Areas  of  Special  Scientific  Importance 
and  Other  Legitimate  Uses  of  the  Ocean 
[40  CFR  228.6(a)(8)j 

Extensive  commercial  shipping, 
commercial  fishing,  sports  fishing  and 
recreational  boating  activities  occur 
within  inshore  areas  (sounds  and 
estuaries)  and  offshore  ocean  areas  in 
the  vicinity.  The  extent  of  the 
commercial  fishing  is  evidenced  in  the 
3,927  commercial  fishing  vessel  licenses. 


distributed  among  1,365  full-time 
vessels,  1.4«2  part  lime  vessels,  and 
1,080  pleasure  vessels,  which  were 
issued  during  1981  in  Carteret  County. 
North  Carolina  (NC  Division  of  Marine 
Fisheries,  1983). 

Quantities  of  harvestable  fish  and 
shell  fish  are  present  in  ocean  water  off 
Morehead  City,  NC  at  all  times  of  year. 
A  commercial  shrimp  and  sciaenid 
fishery  is  extensive  from  )uly  through 
October  and  is  concentrated  within  1  to 
3  nmi  of  shore  (Brown.  1982;  Street, 
1983).  During  the  winter  and  early 
spring,  trawling,  handlming.  and  fish 
trapping  occurs  offshore  (Brown.  1982). 
Recreational  sports  fishing  extends  from 
the  shore  breakers  to  50  nmi  offshore 
(Brown.  1982). 

Disposal  activities  within  the  interim     • 
ODMDS,  alternate  interim  site,  and  the 
nearshore  sites  may  interfere  to  a 
localized  and  temporary  degree  with  the 
nearshore  fisheries  in  those  areas. 
Specifically,  disposal  activities  at  the 
proposed  site  may  temporarily  displace 
fish  or  shellfish  from  the  immediate 
disposal  area.  The  disposal  of  sand- 
sized  dredged  material  will  temporarily 
and  locally  change  water  column 
conditions  but  will  not  appreciably 
change  substrate  conditions.  Therefore, 
fish,  if  displaced,  should  return  to  the 
area  quickly.  Mounding  of  sand, 
associated  with  the  disposal,  may  serve 
as  a  fish  attraction  by  providing  bottom 
relief  As  the  important  shrimp  fishery  is 
concentrated  within  3  nmi  from  shore, 
the  disposal  site  which  is  greater  than  3 
nmi  from  shore  will  have  reduced 
potential  for  interferences  with  that 
fishery.  Contact  with  the  Mdrehead  City 
offices  of  the  National  Marine  Fisheries 
Service  and  the  NC  Division  of  Marine 
Fisheries  has  indicated  that  previous 
disposal  at  the  interim  site  have 
produced  few.  if  any.  reports  of 
complaints  from  area  fisherman  (Cheek. 
1983:  Street.  1983). 

An  artificial  reef  is  located  at  34*  40'N, 
76*  45  W  or  approximately  0.7  nmi  west 
of  the  northwest  comer  of  the  interim 
designated  disposal  site.  No  adverse 
impacts  on  the  artificial  reef  caused  by 
dredged  material  disposal  within  the 
interim  site  have  been  reported,  and  is 
not  expected  in  the  future  from  disposal 
at  the  proposed  site. 

Recreational  boating  is  vigorously 
pursued  in  the  ocean  waters  off 
Morehead  City.  North  Carolina. 
Previous  disposal  of  dredged  material 
within  the  interim  designated  site  has 
not  Interferred  with  this  use  of  the 
ocean. 

Mineral  extraction,  desalination,  and 
fish  and  shellfish  activities  are  not 


known  to  presently  occur  in  the  areas 
considered  for  ocean  dumping. 

The  proposed  site  is  located  adjacent 
to  the  maintained  channel  leading  to  the 
port  of  Morehead  City.  The  disposal  of 
dredged  material  within  this  site  should 
not  contribute  to  vessel  congestion  any 
more  than  that  caused  by  the  required 
dredging  itself. 

9.  The  existing  water  quality  and 
ecology  of  the  site  as  determined  by 
available  data  or  by  trend  assessment 
or  baseline  surveys  [40  CFR  228.6(a)(9)] 

Information  to  determine  the  existing 
water  quality  and  ecology  of  the  site 
was  obtained  solely  from  available 
scientific  literature.  The  existing  water 
quality  is  not  affected  by  river  discharge 
as  there  are  no  major  river  systems 
discharging  in  the  area.  The  dissolved 
oxygen  level  ranges  are  at  or  above 
saturation  levels.  Suspended  sediment 
concentrations  are  relatively  low  and 
rise  only  during  and  after  major  weather 
events.  The  major  source  of  nutrients  in 
the  area  is  from  the  Gulf  Stream  waters. 
This  influence  is  greatest  in  the  summer 
months. 

A  distinct  and  predominantly 
diatomaceous  phytoplankton  population 
exists  in  the  nearshore  waters  of  North 
Carolina.  Total  cell  numbers  decline  in  a 
seaward  direction.  A  seasonal  cycle  in 
phytoplankton  production  is  pronounced 
and  parallels  the  seasonal  cycle  of 
water  temperature. 

Copepods  dominate  the  nearshore 
zooplankton  population.  Offshore 
zooplanktons  are  dominated  by 
copepods  and  larval  crustaceans. 
Diversity  generally  increases  in  a 
seaward  direction;  however,  the 
numbers  decrease  in  an  offshore 
direction. 

The  benthic  community  is 
characterized  by  detritus  feeders,  filter 
feeders,  and  benthic  carnivores. 
Abundant  organisms  found  in  similar 
sanoy-bottoms  include  commensal  crab, 
polychaete  and  archiannelid  worms, 
surf  clams,  amphipods,  and  gastropods. 
Seasonal  patterns  are  typically 
unpredictable. 

Seasonal  variations  in  abundance  and 
occurrence  of  marine  fish  species  are 
common,  resulting  from  seasonal  cycles 
of  water  temperature  and  the  migratory 
patterns  of  fish  species.  Important  fish 
and  shellfish  in  the  depths  up  to  about 
80  feet  include  penaeid  shrimp, 
sciaenids  including  croakers,  spot, 
kingfish.  silver  perch,  sea  trout,  star 
drum,  red  drum,  and  banded  drum. 

The  disposal  of  sand  and  coarser 
grade  dredged  material  will  locally  and 
temporarily  affect  the  water  column 
turbidity  (increase),  dissolved  oxygen 
concentrations  (decrease),  and  nutrient 


concentrations  (increase).  The  dredged 
material  is  expected  to  quickly  settle  to 
the  bottom  following  release  from  the 
dredge  and  thus  limit  the  turbidity, 
dissolved  oxygen,  and  nutrient  impacts 
to  an  area  immediate  to  the  discharge 
point.  Rapid  dilution  of  the  water 
column  effects  can  be  expected 
considering  the  variable  currents  within 
the  receiving  waters. 

The  disposal  of  dredged  material 
(predominantly  fine  sand)  within  the 
proposed  site  will  produce  minor, 
insignificant  effects  on  the  ecology  of 
those  near  shore  level  bottom  areas.  The 
physical  and  chemical  similarity 
between  the  dredged  material  and  the 
disposal  site  sediments  indicate  that 
permanent  changes  in  the  physical  and 
biological  characteristics  of  the  benthic 
environment  are  not  likely.  The  disposal 
will  bury  or  smother  non-motile  or  slow 
moving  benthic  organisms  and  epifauna. 
The  burial  effects  will  be  restricted  to 
the  immediate  area  of  the  discharge 
point  and  recolonization  will  most  likely 
occur.  The  mobility  of  fish  and  shellfish 
and  limited  adverse  water  column 
effects  produced  by  the  disposal  should 
preclude  significant  adverse  effects  on 
those  organisms.  Recent  monitoring  by 
EPA  has  shown  no  significant  impacts  to 
the  ecology  at  the  existing  site  from  past 
disposal  operations. 

10.  Potentiality  for  the  development  or 
recruitment  of  nuisance  species  in  the 
disposal  site  [40  CFR  228.6(a)(10)j 

The  similarity  of  the  dredged  material 
to  the  existing  sediments  at  the 
proposed  site  indicates  that  the 
development  or  recruitment  of  nuisance 
species  will  not  occur.  No  evidence  of 
nuisance  species  has  been  detected  in 
the  site  vicinity  after  60  years  of 
disposal. 

11.  Existence  at  or  in  close  proximity  to 
the  site  of  any  significant  natural  or 
cultural  features  of  historical 
importance  (40  CFR  22.86(a)(U)] 

The  Carolina  coast  is  scattered  with 
numerous  shipwrecks,  yet  no  known  or 
charted  wrecks,  or  wrecks  of  known 
cultural  or  historical  significance  are 
located  within  the  proposed  disposal 
site  area.  Known  wrecks  are  located 
closer  to  shore  and  disposal  at  the  site  is 
not  expected  to  impact  these  areas. 

F.  Proposed  Action 

Dredged  material  disposal  has 
occurred  in  portions  of  the  proposed  site 
for  the  past  60  years.  Recent  surveys 
have  detected  no  persistent  or 
cumulative  changes  in  the  water  quality 
or  ecology  at  the  site.  Impacts  from 
dumping  have  been  found  to  be 
temporary  and  restricted  to  within  the 


site  boundary.  The  near  shore  location 
of  the  proposed  site  facilitates 
surveillance  and  monitoring  and 
decreases  the  likelihood  of  sediment 
texture/chemistry  changes  resulting 
from  disposal  due  to  the  similarity 
between  the  dredged  material  and  the 
sediments  already  at  the  disposal  sites. 

The  EIS  evaluated  mid-shelf  and 
shelf-break  alternative  sites  using  the 
general  criteria  and  specific  factors 
contained  in  the  Ocean  Dumping 
Regulations.  Dredged  material  disposal 
has  not  occurred  previously  at  the  mid- 
shelf  or  shelf-break  alterative  site 
locations.  There  are  significant 
dissimilarities  between  the  physical  and 
chemical  characteristics  of  the  dredged 
material  sediments  and  sediments 
covering  the  mid-shelf  or  shelf-break 
regions.  Altering  the  sediment  texture 
and  composition  through  the  addition  of 
finer  coastal  sediments  may  have  a 
potential  long-term  adverse  impact  on 
the  benthic  infauna  at  the  mid-shelf  and 
shelf-break  regions,  especially  in  the 
vicinity  of  hard-bottom  areas  and  shelf- 
break  areas.  These  hard-botton  areas 
are  unique  habitats,  support  several 
species  of  commercially  and 
recreationally  important  finfish,  and  are 
sensitive  to  the  effects  of  dredged 
material  disposal.  Thus,  use  of  mid-shelf 
or  shelf-break  sites  could  result  in  a 
greater  potential  for  interference  with 
fishing  activities.  Moreover,  use  of 
offshore  sites  would  be  restricted  to 
periods  of  calm  weather  and  sea 
conditions  because  the  hopper  dredges 
cannot  operate  in  rough  seas.  In 
addition,  several  proposed  or  active 
Minerals  Management  Service  oil  and 
gas  lease  sites  exist  in  the  mid-shelf  and 
shelf-break  regions. 

In  summary,  although  no  site-specific 
surveys  have  been  conducted  at  the 
shelf-break  or  mid-shelf  alternative  site 
areas,  their  use  and  geographic 
proximity  to  important  commercial 
fishery  and  industrial  use  areas  make 
them  less  suitable  for  disposal.  In 
addition,  the  greater  potential  at  these 
other  sites  for  long-term  benthic  impact 
due  to  the  differences  in  sediment 
texture  and  compositicjn  supports  the 
designation  of  the  sMes-that  have 
historically  been  used. 

The  designation  of  the  proposed 
dredged  material  disposal  site  as  an 
EPA  Approved  Ocean  Dumping  Site  is 
being  published  as  proposed 
rulemaking.  Management  authority  of 
these  sites  will  be  delegated  to  the 
Regional  Administrator  of  EPA  Region 
IV.  Interested  persons  may  participate 
in  this  proposed  rulemaking  by 
submitting  written  comments  within  45 
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days  of  the  dale  of  this  publication  to 
the  address  given  above. 

It  should  be  emphasized  that,  if  an 
ocean  dumping  site  is  designated,  such  a 
site  designation  does  not  constitute  or 
imply  EPA's  approval  of  actual  disposal 
of  materials  at  sea.  Before  ocean 
dumping  of  dredged  material  at  the  site 
may  commence,  the  Corps  of  Fjigineeers 
must  evaluate  a  permit  application 
according  to  EPA's  ocean  dumping 
criteria,  if  a  Federal  project  is  involved, 
the  Corps  must  also  evaluate  the 
proposed  dumping  in  accorance  with 
those  criteria.  In  either  case.  EPA  has 
the  right  to  disapprove  the  actual 
dumping,  if  it  determines  that 
environmental  concerns  under  the  Act 
have  not  been  met. 

G.  Regulatory  Assessments 

Under  the  Regulatory  Flexibility  Act. 
F,PA  is  required  to  perform  a  Regulatory 
Flexibility  Analysis  for  all  rules  which 
may  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
EPA  has  determined  that  this  proposed 
action  will  not  have  a  significant  impact 
on  small  entities  since  the  site 
designation  will  only  have  the  effect  of 
providing  a  disposal  option  for  dredged 
material.  Consequently,  this  proposal 
does  not  necessitate  preparation  of  a 
Regulatory  Flexibility  Analysis. 

Under  Executive  Order  12291.  EPA 
must  judge  whether  a  regulation  is 
"major"  and  therefore  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  This  action  will  not  result  in 
an  annual  effect  on  the  economy  of  $100 
million  or  more  or  cause  any  of  the  other 
effects  which  would  result  in  its  being 
classified  by  the  Executive  Order  as  a 
"major"  rule.  Consequently,  this 
proposed  rule  does  not  necessitate 
preparation  of  a  Regulatory  Impact 
Analysis. 

This  proposed  rule  does  not  contain 
any  information  collection  requirements 
subject  to  Office  of  Management  and 
Budget  review  under  the  Paperwork 
Reduction  Act  of  1980.  44  U.S.C.  3501  et 
seq. 

List  of  Subjects  in  40  CFR  Part  228 

Water  pollution  control. 

Dated:  May  19, 1987. 
Lee  A.  DeHthns.  III. 

Aclina  riej>ional  Administrator 

In  consideration  of  the  foregoing. 
Subchapter  H  of  Chapter  I  of  Title  409  is 
proposed  to  be  amended  as  set  forth 

below. 

PART  228— {AMENDED] 

1.  The  authority  citation  for  Part  228 
continues  to  read  as  follows: 


Authority.  33  U.S.C  1412  and  1418 

2.  Section  228.12  is  proposed  to  be 
amended  by  removing  from  paragraph 
(a)(3)  the  words  and  coordinates 
"Morehead  City  Harbor— Maintenance 
dredging  hopperdredge  disposal  area  3 
miles  X  3  miles;  approximate  latitude 
and  longitude;  bounded  north  34*  40' 
00'.  south  34*  38'  30'.  east  76*  41'  00'. 
west  76*  43'  00'.' "  and  adding 
paragraph  (b)(31)  to  read  as  follows; 

§  228  1 2     De4*9atk>o  o<  mana^efnent 
aut(>o«1ty  for  oc«»n  dumping  alt**. 
•  «  •  •  • 

(b)  *   •   • 

(31)  Morehead  City.  North  Carolina. 
Dred««^  Material  D^gposal. 

Site — Region  IV 

Location:  MTfl  40'  N.,  78-  45-0"  W.;  34*38' 
30"  N.  7r41-42-  W,  34"38'  09'  N..  7fl'41  0' 
W4  34'36'  0'  N..  76'410'  W;  34*36'  0'  N.. 
78*45  0'  W. 

Size:  8  square  nautical  mile. 

Depth:  Average  12.0  meters. 

Primary  Use:  Dredged  material. 

Period  of  Use  Continuing  use 

Restriction:  Disposal  shall  be  limited  to 
dredged  matenal  from  the  Morehead  City 
Harbor.  NC  area   All  matenal  disposed  must 
satisfy  the  requirements  of  the  ocean 
dumping  r»?«ulations 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

I  MM  Docket  No  86-27.  RM-5364) 

Radio  Broadcasting  Seivlces;  Topsail 
Beach  and  Wilmington,  NC 

agency:  Federal  Communications 

Commission. 

action:  Proposed  rule. 

summary:  This  document  requests 
comments  on  a  petition  filed  by  Wolfson 
Broadcasting  Corporation  of 
Wilmington.  Inc.  to  substitute  Channel 
286C2  for  Channel  285A  at  Wilmington. 
North  Carolina,  and  modify  its  license 
for  Station  WWQQ-FM  to  specify  the 
higher  powered  channel.  Channel  266C2 
can  be  allocated  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  31.6  kilometers  (19.6  miles) 
southwest  to  avoid  a  short-spacing  to 
the  construction  permit  of  Station 
WPCM,  Channfl  2t)6.  BuriinRton.  North 
Carolina,  and  to  the  application  of 
Station  WJKA  for  Chunnel  266C2  at 
Belhaven.  North  Carolina   Woolfson 
Broadcasting  is  requested  to  provide  a 
showing  that  a  site  is  available 


complying  with  the  Commission's 
mileage  separation  requirements  since 
the  site  restriction  places  the  transmitter 
in  an  area  known  as  the  Green  Swamp. 
Since  the  proposal  involves  an  adjacent 
channel  upgrade,  the  Commission  will 
not  accept  other  expressions  of  interest 
in  use  of  the  channel  and  the  petitioner 
will  not  be  required  to  demonstrate  the 
availability  of  an  additional  Class  C2 
channel  at  Wilmington. 

DATES:  Comments  must  be  filed  on  or 
before  July  20,  1987.  and  reply  comments 
on  or  before  August  4. 1987. 

ADDRESS:  Federal  Communications 
Comnussion.  Washmglon.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Allan  C.  Moskowitz.  hlsq.. 
Shnnsi^y  Weitzman  h  Risen.  PC.  1120 
Connw  tir.ut  Avenue.  NW.,  Suite  270. 
Washington,  DC  20036  (Counsel  to 
Woolfson  Broadcasting) 

FOR  FURTHER  INFORMATION  CONTACT: 

Leslie  K   Shapiro,  Mass  Media  Bureau. 
(202)  634-ft530. 

SUPPI.EMENTARY  INFORMATION:  This  IS  a 
summdry  of  the  Commission's  Further 
Notice  of  Propo.sed  Rule  Making.  MM 
Docket  No  86-27,  adopled  Apnl  17. 
1987.  and  released  May  2a  1987  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  bu.siness  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street.  NW.  Washington.  DC.  The 
Complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service,  (202)  857-380a 
2100  M  Street.  NW.  Suite  140. 
Washington.  IX:  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1231  for  rules  governing 
permissible  ex  part t  contact. 

For  information  regarding  proper  filing 
procedures  for  comments.  See  47  CFR 
1,415  and  1.420. 

Ust  of  Subjects  in  47  CFR  Pad  73 

Radio  Broadcasting 


Federal  Communications  Commission. 
Bradley  P.  Holmes, 

Chief,  Policy  and  Rules  Division,  Mass  Media 

Bureau. 
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DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Parts  192 

1  Docket  No.  PS-95;  Notice  1 ) 

Deletion  of  Standards  Affecting  Iron 
and  Copper  Pipe  and  Other  Materials 

agency:  Office  of  Pipeline  Safety  (OPS). 
ACTION:  Advance  Notice  of  Proposed 
Rulemaking  (ANPRM). 

SUMMARY:  This  advance  notice  invites 

comment  on  the  advisability  of  deleting 
specific  design  and  construction 
standards  that  may  no  longer  be  needed 
for  materials  that  have  minimal  usage  in 
new  gas  pipelines,  including  cast  iron 
(CI),  ductile  iron  (DI),  wrought  steel  and 
wrought  iron  pipe,  electric  resistance 
welded  coiled  steel  tubing,  well  casing, 
tubing  and  drill  pipe,  copper  pipe  and 
bronze  fianges.  Deletion  of  these 
standards  would  not  prevent  the  use  of 
these  materials  in  new  or  existing 
pipelines,  subject  to  applicable  general 
safety  requirements.  This  action  would 
significantly  reduce  the  number  of 
voluntary  standards  that  are  now 
incorporated  by  reference  in  Part  192 
and  the  burden  of  keeping  these 
references  up-to-date. 
DATE  Interested  persons  are  invited  to 
submit  written  comments  on  this 
advance  notice  by  August  3. 1987.  Late 
filed  comments  will  be  considered  to  the 
extent  practicable.  All  persons  must 
submit  as  part  of  their  written  comments 
ail  of  the  matenal  that  they  consider 
relevant  to  any  statement  of  fact  made 
by  them. 

ADDRESS:  Comments  should  identify  the 
docket  and  notice  numbers  and  be 
submitted  in  triplicate  to  Sandra 
Cureton,  Dockets  Unit,  Office  of 
Hazardous  Materials  Transportation. 
Room  8426,  Research  and  Special 
Programs  Administration,  U.S. 
Department  of  Transportation,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590.  All  comments  and  other  docket 
material  are  available  in  Room  8426  for 
inspectifin  and  copying  between  the 
hours  of  8:30  a.m.  and  5:00  p.m.  each 
working  day. 


content  of  the  advance  notice  or  Docket 
Unit,  (202)  366-3148,  regarding  copiers  of 
this  advance  notice  or  other  material  in 
the  docket. 

SUPPLEMENTARY  INFORMATION: 

OPS  has  reviewed  the  editions  of 
voluntary  standards  incorporated  by 
reference  in  Parts  192, 193  and  195  to 
determine  the  need  for  updating  these 
references  to  the  latest  editions.  In  this 
review  it  was  noted  that  Part  192 
referenced  many  standards  of  ANSI  and 


ASTM  relate  to  CI,  DI,  copper  and  other 
materials  that  may  no  longer  be  selected 
for  use  in  new  gas  pipeline  systems. 
These  referenced  standards  are  listed  in 
the  table  below  according  to  the 
material  concerned  and  the  Part  192 
section  that  refers  to  the  voluntary 
standard.  If  a  voluntary  standard 
appears  in  Appendix  B  of  Part  192,  it  is  a 
"listed  specification"  authorized  for  use 
in  pipe  manufacture  under  Subpart  B  of 
Part  192. 


Part  192  Section 
192.117;  192.557..... 


192.277 ;. 

192.119;  192.557 „ 

192.119;  192.277;  App.B, 
App.  B — 


192.275 _.... 

192  279 

102.177 „. 


Cast  Iron.  Ductile  Iron,  WrougW  Iron  Pipe  and  Casing. 
Tubing  and  Drill  Pipe 

ANSI  A  21.1—1977   "Thtckness  Design  of  Cast  Iron  Pipe" 
(formerty  ANSI  C  101-1967)  Note:— This  standard  t«s  been 

discontinued. 
ANSI    A    2111— 1979    (now   AWWA    C-111-1985)    "Rubbef- 

Gasket  Joints  tof  Ductile  iron  and  Grey  Iron  Pressure  Pipe 

and  Fittings" 
ANSI  A  21.50—1976  "Thickness  Des»gn  of  Ductile  Iron  Pipe" 

(revised  to  Anwncan  Water  Works  Assoc»ation  (AWWA)  C 

150-1981) 
ANSI  A  21  52— 1976  "Ductile  Iron  Pipe,  Centnfugalty  Cast  in 

Metal  Molds  or  Sand  Lir>ed  Molds  tof  Gas." 
ASTM  A  377—1979  (1984)  "Standard  Specifications  tor  Cast 

Iron  and  Ductile  Iron  Pipe  " 
ANSI    B    161—1975   CI    Pipe    Flanges   ar>cl    Flange    Fittings. 
ANSI  B  36  10— 1979  "Wrought  Steel  anO  Wrought  Iron  Pipe." 
API    Specification    5A    1979    "API    Specrfication    lor    Casing, 

Tut)«ng,  and  Drill  Pipe." 


Copper  Pipe  and  Steel  Tubing 
App.B „.  ASTM  A539-1979  Standard  Specification  tor  Eiecfnc  Resist- 
ance Welded  Coiled  Steel  Tut)ing  for  Gas  and  Fuel  Oil  Lines. 

~ ASTM  B42-1980  Standard  Specification  tor  Seamless  Cop>pef 

Pipe  Standard  Sizes 

ASTM  868-1960  Standard  Specrfication  for  Seamless  Copper 

Pipe.  Bnght  Annealed. 

App.  B „.  ASTM  875-1980  Standard  Specification  for  Seamless  Copper 

Water  Tube. 

192.126,  App.  8 _ ASTM  888-1980  Standard  Specification  for  Seamless  Copper 

Water  Tube 
App.  B„ „_ _ ASTM  8251-1976  Standard  Specification  for  General  Require- 
ments for  Wrought  Seamless  Cooper  and  Copper-Alloy  Tube. 

Bronze  Pipe  Flanges  and  Fittings 
_ _ ANSI   816.24-1979   "Bronze   Pipe   Flanges  and   Flanged  Fit- 
tings." 


App.  B. 
App.  B. 


192.147.. 


FOR  FURTHER  INFORMATION  CONTACT: 

Paul ),  Cory,  (202)  366-4561.  regarding 

OPS  contacted  the  American  Gas 
Association  (AGA),  the  Gas  Research 
Institute  (GRI)  and  seven  pipeline 
operators  who  were  knovim  to  have  used 
CI,  DI,  and  copper  pipe  in  the  past.  The 
consensus  was  that  gas  operators 
normally  do  not  construct  cast  iron 
pipelines.  There  were  three  operators 
who  indicated  that  they  had  small 
quantities  of  DI  pipe  in  stock  which 
were  manufactured  to  the  currently 
referenced  standards.  They  indicated 
they  intended  to  use  this  pipe  for 


replacement  in  repairing  failures  in  CI  or 
DI  pipelines,  but  that  DI  pipe  would  not 
be  used  otherwise.  These  operators  plan 
to  make  future  replacements  with 
polyethylene  plastic  or  steel  pipe,  as 
other  operators  are  now  doing.  There 
was  one  member  of  the  AGA  Operating 
Committee  who  indicated  it  will  install 
DI  pipe  in  its  distribution  system.  All 
other  contacts  indicated  that  DI  pipe 
would  not  be  installed  in  gas  pipehnes 
in  the  forseeable  future. 

Similarly,  there  were  two  operators 
who  stated  that  they  still  used  copper 
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pipe  for  limited  applications  in  service 
lines  where  they  could  not  use 
polyethylene  pipe  because  of  operating 
pressure  or  temperature  limitations,  but 
they  were  looking  for  other  less  costly 
materials  for  use  in  these  situations.  All 
other  operators  stated  they  would  not 
use  copper  pipe  in  the  forseeable  future. 

There  were  no  operators  contacted 
who  planned  to  install  bronze  flanges. 

Two  gas  distribution  operators 
pointed  out  that  due  to  low  sales, 
electric  resistance  welded  coiled  steel 
tubing  for  gas  was  no  longer  being 
manufactured. 

Deletion  of  Part  192  design  and 
construction  standards  that  incorporate 
by  reference  voluntary  standards  for  CI. 
Dl  copper  or  other  little  used  materials 
would  not  prevent  operators  from  using 
these  materials  for  new  or  replacement 
pipelines  provided  they  qualify  them 
under  the  general  requirements  of 
§  192. 53  for  structural  integrity  and 
chemical  compatability.  §  192.103  for 
wall  thickness.  §  HI2.273  for  joining,  and 
the  applicable  requirements  for  Subpart 
G  for  construction.  These  requirements 
must  now  be  followed  to  qualify  for  gas 
pipelines  materials  that  are  not  covered 
by  a  referenced  standard,  such  as 
aluminum  pipe. 

Therefore.  OPS  proposes  to  delete  or 
revise  Part  192  requirements  for 
materials,  design  and  construction  that 
reference  the  listed  standards  for  CI.  DI 
copper  pipelines  and  certain  other 
materidls  because  of  the  minimal  u.se  of 
these  materials  in  new  gas  pipelines. 
F-lach  of  the  rules  set  forth  in  the  above 
table  of  referenced  standards  would  be 
deleted  or  revised  as  set  forth  below. 
Deletion  or  revision  of  these  Part  192 
standards  would  minimize  the  number 
of  voluntary  standards  incorporated  by 
reference  in  Part  192  and.  thus  reduce 
the  work  load  required  to  update 
references  to  the  voluntary  standards  to 
the  latest  editions  of  those  .standards. 

The  following  changes  would  be  made 
to  Part  192: 

(1)  Remove  i  192^7(a)  and  (b)(2) 
"Cast  iron  and  ductile  iron  pipe". 

§  192.61  "Copper  pipe,"  S  192.117. 
"Design  of  cast  iron  pipe;"  §  192.119. 
"Design  of  ductile  iron  pipe;" 
"§  192.125(a)  and  (b).  "Design  of  copper 
pipe;"  §  192.75(e)  "Cast  iron  pipe;" 
§  192.277(a)  "Ductile  iroopipe." 

(2)  Amend  §  192.147.  Ranges  and 
flange  accessories."  by  removing  "or 
ANSI  D16.24,"  in  paragraph  (a). 

(3)  Amend  {  192.177.  "Additional 
Provisions  for  bottle-type  holders"  by 
removing  "API  5A  or"  in  paragraph 
{b)(l)  and  adding  "or  equivalent"  after 
ASTM  A  372. 

(4)  Amend  §  192.279  "Copper  pipe"  by 
substituting  performance  language  in 


place  of  reference  to  ANSI  B38  10 

(5)  Amend  §  192.557.  ■Upratms"  by 
removing  the  reference  §i  Ht2  117  and 
192.119  in  paragraph  (d)  intKuiiicIory 
text,  and  addmg  in  its  place    d^itrnuue 
stresses  produced  by  internal  pressure. 
trench  loading,  rolling  loads,  beam 
stresses  and  other  bending  loads." 

(6)  Amend  Apviendn.es  A  ami  B  bv 
removing  the  voluntary  standards 
included  in  the  above  table. 

Certain  requirements  that  provide 
restrictions  relating  to  materials,  pipe 
design,  joining  and  service  line*  are 
proposed  to  be  retained  although 
reference  to  listed  standards  would  be 
deleted.  These  requirements  are 
§5  192.57(b)(1).  192.125(c)  and  (d). 
192.275(a).  (b).  (c)  and  (d).  and  192.277(b) 
and  (c). 

Requirements  for  operation  and 
maintenance  of  CI  pipelines  in  5192.621. 
§192  753  and  §192.755  would  be  retained 
l>ecause  they  are  applicable  to  existing 
CI  pipelines. 

To  u.ssist  ore  in  evaluating  the  need 
for  the  standards  proposed  to  be  deleted 
or  revised  we  are  solicilinM  comment 
with  suppartiiijj  reasoning  from 
interested  persons  on  the  following 
questions  in  advance  of  issuing  a  notice 
of  proposed  rulemaking: 

1.  Would  you  install  any  of  the 
following  materials  in  a  new  pipeline: 

a.  Cast  iron  pipe 

b.  Ductile  iron  pipe 

c.  Copper  pipe  or  tubing 

d.  Coiled  steel  tubing 

e.  Casing,  tubing  or  drill  pipe 

f.  Bronze  pipe  flanges  or  fittings 

2.  Deletion  or  revision  of  the  subject 
standards  will  not  prevent  use  of  the 
affected  materials  in  new  or  existing 
pipelines,  subject  to  application  of  the 
general  safety  standards.  Considering 
this,  is  there  any  safety  justification  for 
continuing  in  their  present  form  the 
standards  proposed  to  be  deleted  or 
revised? 

3.  Besides  those  listed  in  the  table 
above,  are  there  other  standards  \n  49 
ere  Parts  192, 193  or  195  that  should  be 
deleted  because  of  the  mmimal  use  of 
materials  involved? 

Authority:  49  U.S  C.  1672:  49  CFR  1.53: 
Appendix  A  of  Part  1  and  Appendix  A  to  Part 
106. 

Issued  in  Waahlngtoa  DC  on  June  1, 1987. 
Richard  L.  Beam. 
Director.  Office  of  Pipeline  Safety. 

[ra  Doc.  67-12694  Filed  6-3-87;  8:45  am) 
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DEPARTVENT  OF  THE  INTERIOR 
Fi»h  and  Wildlife  Service 
50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Public  Hearing  and 
Reopening  of  Comment  Period  on 
Proposed  Endangered  Status  for 
Trillium  ReUquum  (ReUct  Trillium) 

agency:  Fish  and  Wildlife  SerN'ice. 

Interior. 

action:  Proposed  rule;  notice  of  public 

hearing  and  reopening  of  comment 

period- 

summary:  The  U.S.  Tish  and  Wildlife 
ServK  e  has  received  a  request,  as 
provided  fur  by  section  4lb)(5)  of  the 
Endangered  Species  Act.  for  a  public, 
hearing  on  the  S«'rvice's  proposal  to  list 
Trillium  n'hqinim  (relict  tnllium)  as  an 
endangered  species  This  notice 
announces  a  public  heanni.!  for  the 
proposal  and  reopens  the  comment 
period. 

DATES:  The  comment  period  on  the 
propo.sal  is  nnipened  June  4.  TiB7  The 
public  hearing  on  the  prop<-)8al  will  be 
held  from  730  p  m  to  10:00  p.m.,  on 
Monday.  lune  22.  19H7,  in  North 
Augusta,  South  Carolina  The  comment 
period,  whif-h  orignally  closed  on  March 
Ifi.  l^H",  now  closes  July  2.  1987, 

ADDRESSES:  Ilie  public  hearing  will  be 
l)eld  at  the  North  Augusta  Cximmunity 
Center.  Brookside  Drive.  North  Auj^usta. 
South  Carolina.  W  rilten  comments 
should  be  sent  to  the  Field  Supervisor, 
Asheville  Field  Office.  Room  Z24.  10  Otis 
Street  Asheville.  North  Carolina  28801. 
Comments  and  materials  re(  rived  will 
be  available  for  public  inspection  during 
normal  business  hours,  by  appointment. 
at  the  above  field  ofTice  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Roltert  k.  Cume  at  the  above  field 

office  address  (704/25iM»21  or  FTS  672- 

0321) 

SUPPUEMENTARY  INFORMATION: 

Background 

Trillium  reliquum  (relict  trillium).  a 
rare  herbaceous  member  of  the  lily 
family,  is  known  from  only  10 
locations— Alabama  (two  sites).  Georgia 
(five  sites),  and  South  Carolina  (three 
sites).  The  continued  existence  of  this 
species  is  threatened  by  timber 
harvesting,  wildfires,  and  development 
of  its  habitat.  On  January  14,  1987,  the 
Service  published  in  the  Federal 
Register  (52  FR  1497)  a  proposal  to  list 
Trillium  reliquum  as  an  endangered 
species. 
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Section  4(b)(5)  of  the  Endangered 
Species  Act  requires  that  a  p<jLl>c 
hearing  on  a  proposed  listing  he  held,  if 
requested.  On  March  4.  1987.  the  Service 
received  a  letter  from  Mr  Clayton  F. 
Boardman.  )r..  of  Augusta,  Georgia, 
requesting  a  public  hearing. 

The  Service  has  st.hetiuled  a  public 
hearing  on  the  proposal  to  list  Trillium 
reliquum  as  an  endangered  species  the 
heariag  will  be  held  at  the  North 
Augusta  Community  Center.  Bo<jkside 
Drive.  North  Augusta,  South  Carolina, 
on  June  22.  1987.  from  7:30  p.m.  to  10:00 
p.m.  Those  parties  wishing  to  make 
statements  for  the  record  should  provide 
a  copy  of  theu-  statements  to  the  Service 
at  the  start  of  the  hearing.  Oral 


statements  may  be  limited  to  5  or  10 
minutes,  if  the  number  of  parties  present 
that  evening  necessitates  some 
limitation.  There  are  no  limits  to  the 
length  of  written  comments  presented  at 
the  hearing  or  mailed  to  the  Service.  The 
comment  period  on  the  proposal 
originally  closed  on  March  16.  1987.  In 
order  to  accommodate  the  hearing,  the 
Service  also  reopens  the  comment 
period.  Written  comments  may  now  be 
submitted  until  July  2,  1987.  to  the 
Service  office  in  the  addresses  section. 

Author 

The  primary  author  of  this  notice  is 
Mr.  Robert  R.  Currie,  U.S.  Fish  and 
Wildlife  Service,  Asheville  Field  Office, 


Room  224, 100  Otis  Street.  Asheville. 
North  Carolina  28801. 

Authority:  The  authority  for  this  action  is 
the  Endangered  Species  Act  of  1973  (16  U.S.C. 
1531  el  se(i„  Pub.  L.  33-.205.  87  Stat.  684;  Pub. 
L  94-359,  90  Stat.  911:  Pub.  L.  95-632.  92  Stat. 
37S1:  Pub.  L  96-159,  93  Stat.  1225:  Pub.  L  97- 
304.  96  But.  1411). 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  wUdlife, 
Fish.  .Vlarine  .Mamrr.als,  Plants 
(agriculture). 

Dated:  May  2a.  1987. 
)amM  Vi .  Puikam,  Jr., 
Regional  Director. 

fFP  Doc  87-12697  Filed  6-3-87;  8:45  am) 
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This  section  o(  the   FEDERAL   REGISTER 
cootains  documents   ottier   than   rules  or 
proposed  rules  that  are  applicat)le  to  the 
public    Notices   of   hearings   and 
investigations,   committee   meetings,   agency 
decisions   and   rulings,   delegations   of 
auttxxity,    filing   of   petitions   and 
apptications   and   agency   statements   of 
orgarMiation   and   functions   are   examples 
of  documents  appearing   in   this  section 


DEPARTMENT  OF  AGRICULTURE 

Forms  Under  Review  by  Office  of 
Management  and  Budget 

May  29. 1987. 

The  Department  of  Agriculture  has 
submitted  to  OMB  for  review  the 
following  proposals  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35)  since  the  last  list  was 
published.  This  list  is  grouped  into  new 
proposals,  revisions,  extensions,  or 
reinstatements  Each  entry  contains  the 
following  mformalion: 

(1)  Agency  proposing  the  information 
collection;  (2)  Title  of  the  information 
collection;  (3)  Form  number(8),  if 
applicable;  (4)  How  often  the 
information  is  requested;  (5)  Who  will 
be  required  or  asked  to  report:  (6)  An 
estimate  of  the  number  of  responses;  (7) 
An  estimate  of  the  total  number  of  hours 
needed  to  provide  the  information;  (8) 
An  indication  of  whether  section  3504(h) 
of  Pub.  L  96-511  applies;  (9)  Name  and 
telephone  number  of  the  agency  contact 
person. 

Questions  about  the  items  in  the 
listing  shoud  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from;  Department  Clearance  Officer. 
USDA.  OIRM.  Room  404-W  Admin. 
Bldg..  Washington.  DC  20250,  (202)  447- 
2118. 

Comments  on  any  of  the  items  listed 
should  be  submitted  directly  to:  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503.  Attn:  Desk 
Officer  of  USDA. 

If  you  anticipate  commenting  on  a 
submission  but  find  that  preparation 
time  will  prevent  you  from  doing  so 
promptly,  you  should  advise  the  OMB 
Desk  Officer  of  your  intent  as  early  as 
possible. 


Revision 

•  Agricultural  Marketing  Service 

Cotton  Classing.  Testing,  and  Standards 

CN-246,  247,  248,  357 

Recordkeeping;  On  occasion 

Individuals  or  households:  Businesses  or 
other  for-profit:  Small  businesses  or 
organizations:  3,400  responses:  411 
hours;  not  applicable  under  3504(h) 

Elvis  W.  Morris,  (901)  222-2921. 

Jane  A.  Benoit, 

Departmental  Clearance  Officer 

|FR  Doc  B7-126»1  Filed  ft-3-a7:  8:45  am| 
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National  Commission  on  Dairy  Policy 
Advisory  Committee  Meeting 

Pursuant  to  provisions  of  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L  92-463),  a  notice 
is  hereby  given  of  the  following 
committee  meeting. 

Name:  National  Commission  on  Dairy  Policy 

Time  and  Place: 
Ft.  Wayne  Mariott 
Ft.  Wayne.  Indiana 

Status:  Open. 

Matters  To  Be  Considered:  On  June  16.  the 
Commission  will  hold  a  public  hearing  to 
receive  testimony  on  the  dairy  price 
support  program,  new  dairy  technologies, 
and  the  influence  of  the  program  and 
technologies  on  the  family  farm. 

Written  Statements  May  Be  Filed  Before  or 
After  the  Meeting  With:  Contact  person 
named  t)elow. 

Contact  Person  for  More  Information:  Mr. 
Jeffrey  Lyon.  Assistant  Director.  National 
Commission  on  Dairy  Policy.  1401  New 
York  Ave.,  NW,  Suite  1100.  Washington. 
DC  20005.  (202)  838-6222. 
Signed  at  Washington,  DC.  this  29th  day  of 

May  1987. 

David  R.  Dyer, 

Executive  Director.  National  Commission  on 

Dairy  Policy. 

(FR  Doc  87-12756  Filed  6-3-87;  8:45  am) 
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Forest  Service 

Eldorado  National  Forest.  El  Dorado 
County,  CA;  Intent  to  Prepare  an 
Environmental  Impact  Statement 

The  Department  of  Agriculture.  Forest 
Service,  and  the  County  of  F.l  Dorado 
will  participate  as  joint  lead  agencies  in 
the  preparation  of  a  jomt  Environmental 
Impact  Statement/Environmental 


Impact  Report  for  the  proposal  to  permit 
expansion  of  Sierra  Ski  Ranch  winter 
sports  site  by  Vem  Sprock.  owner  and 
operator  of  Sierra  Ski  Ranch.  The 
proposal  Is  located  on  the  Eldorado 
National  Forest.  Placerville  Ranger 
District. 

The  environmental  analysis  will 
evaluate  the  proposal,  which  includes 
development  of  ski  lifts  and  ski  runs  on 
National  Forest  lands,  and  base 
facilities  including  parking,  day  lodge, 
and  overnight  accommodations  on 
adjoining  private  lands.  A  reasonable 
range  of  alternatives  that  are  responsive 
to  the  issues  will  be  explored  including 
a  no  action  alternative.  Other 
alternatives  will  consider  development 
designs  with  capacities  ranging  up  to 
7,000  persons  at  one  time.  Alternative 
locations  for  ski  lifts,  ski  runs  and 
support  facilities  will  also  be 
considered. 

Several  public  scoping  meetings  were 
held  this  past  fall.  No  additional 
meetings  are  planned;  however,  public 
scoping  will  continue  through  the 
Federal,  State,  and  local  agencies;  and 
all  other  interested  persons  affected  by 
the  proposal. 

The  analysis  is  expected  to  take  eight 
(8)  months.  The  draft  environmental 
impact  statement/report  is  expected  to 
be  available  for  public  review  by 
September,  1987.  The  final 
environmental  impact  statement/report 
is  expected  to  be  completed  by  January 
1988. 

Jerald  N.  Hutchins.  Forest  Supervisor. 
Eldorado  National  Forest,  Placerville, 
California,  is  the  responsible  official  for 
the  study. 

Members  of  the  public.  State  and  local 
agencies  and  organizations  are  welcome 
and  encouraged  to  participate. 
Questions,  written  comments  and 
suggestions  concerning  the  analysis 
should  be  sent  to  Robert  A.  Smart,  jr. 
District  Ranger.  Placerville.  Ranger 
District.  3491  Carson  Ct..  Placerville.  CA 
95667,  by  June  30,  1987. 

Dated:  May  27, 1987. 

)erald  N.  Hutchins, 

Forest  Supervisor. 

|FR  Doc.  87-12649  Filed  6-3-87;  8:45  am) 
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Natural  Gas  Field  and  Pipeline  Sy&tem, 
South  Coebum  Field,  Jefferson 
National  Forest,  Wise  and  Scott 
Counties,  VA;  Intent  To  Prepare  an 
Environmental  Impact  Statement 

Based  on  preliminary  scoping  and 
environmental  analysis,  the  Department 
of  Agriculture.  Forest  Service  has 
decided  to  prepare  an  environmental 
impact  statement  for  a  proposal  to 
develop  a  pipeline  gathennj?  system  for 
the  South  Coebum  Natural  Gas  Field  on 
the  Jefferson  National  Forest. 

The  Jefferson  National  Forest  Land 
and  Resource  Management  Plan  has 
been  prepared.  One  of  the  m^inagement 
decisions  in  the  Plan  was  to  study 
further  the  development  of  a  natural  gas 
field  and  a  pipeline  gathenng  system  on 
the  Clinch  Ranger  District.  The 
development  planned  on  the  Forest  is 
located  south  of  the  cities  of  Coebum 
and  Norton,  Virginia,  in  Wise  and  Scott 
Counties,  Virginia. 

Mineral  rights  on  the  affected  lands 
are  reser\'cd.  "Respr\'ed"  minerals  are 
privately  owned  minerals  underlying 
National  Forest  land.  The  minerals  were 
reserved  at  the  time  the  government 
purchased  the  land  subject  to  the  I'm 
U.S.  Secretary  of  Agritnilture's  Rules  and 
Regulations.  These  rules  and  regulations 
are  made  a  part  of  the  deed  to  the 
United  States  and  govern  the  exercise  of 
the  mineral  reservation. 

In  1981  the  Forest  Ser\'ice  completed 
an  environmental  assessment  analyzing 
65  proposed  wells  on  over  27.000  acres 
of  reserved  mineral  nghts.  la  March, 
1967,  the  ctmipany  presented 
preliminary  maps  and  operating  plans 
for  well  dnlling  and  routing  of  the 
pipeline  gathering  system.  The  company 
is  planning  to  dnil  24  wells  for  natural 
gas  during  1987  and  1968.  Eleven  of 
these  proposed  wells  have  been 
addressed  in  the  above  cited 
assessment.  To  bring  these  wells  into 
production,  the  company  will  also  need 
to  construct  new  gas  mainlines, 
gathering  systems  to  connect  each  well 
with  the  main  pipeline,  compressor 
stations  and,  as  necessary,  road  access 
to  new  well  sites.  The  company  also 
plans  to  begin  construction  of  the 
pipeline  gathering  system  by  January, 
1988. 

The  primary  purpose  of  this 
environmental  impact  statement  will  be 
to  address  the  cumulative  effects  of  the 
proposed  gas  main  pipelines,  gathering 
systems  and  associated  gas  wells  and 
road  construction.  Also,  the  EIS  will 
analyze  the  impacts  and  develop 
standards  and  guides  for  possible  future 
development  over  the  entire  mineral 
reservation  and  more  than  3iK)0  acres  of 
Federally  owned  mineral  tracts. 
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Concerns  which  have  been  identified 
and  which  need  to  be  addressed  include 
impacts  on  recreation,  visual  quality, 
wildlife,  soil,  water,  and  safety. 

A  range  of  alternatives  for  this 
development  will  be  considered. 
Pipelines  will  var>'  from  8  inches  in 
diameter  to  smaller  sizes  depending  on 
what  part  of  the  gathenng  system  they 
service.  The  alternatives  will  identify 
various  possible  routes  for  pipelines  and 
roads  associated  with  the  gathering 
system,  and  methods  to  be  used  in 
mitigating  impacts  of  the  development. 

Federal.  State,  and  local  agencies: 
potential  developers:  and  other 
individuals  or  organizations  who  may  be 
interested  in  or  affected  by  the  decision 
will  be  invited  to  participate  in  the 
scoping  process.  This  process  will 
include: 

1.  Identification  of  potential  issues. 

2.  Identification  of  issues  to  be 
analyzed  in  depth. 

3.  Elimination  of  insignificant  issues 
or  those  which  have  been  covered  by  a 
previous  environmental  review. 

4.  Delermmalion  of  potential 
cooperating  agencies  and  assignment  of 
responsibilities. 

No  additional  formal  b€ariii,gs  or 
public  meetings  are  planned  at  this  tin>e 
The  Jefferson  National  Forest  has 
already  solicited  public  comment  on  the 
proposed  development  by  means  of 
direct  mail  contact  to  interested  publics, 
newspaper  stories  and  District  Open 
Houses.  All  comment  received  to  date  in 
this  effort  will  be  made  part  of  the 
scoping  record  and  used  in  identifying 
issues  and  alternatives  for  the 
Fjivironmental  Impact  Statement. 
The  Fish  and  Wildlife  Service, 
Department  of  the  Interior,  v\all  be 
invited  to  participate  as  a  cooperating 
agency  to  evaluate  potential  impacts  on 
threatened  and  endangered  species 
habitat  if  any  such  species  are  found  to 
exist  in  the  area  of  the  gas  field 
development, 

Thomas  Hoots,  Forest  Supervisor, 
Jefferson  National  Forest,  Roanoke. 
Virginia,  is  the  responsible  official. 

The  analysis  is  expected  to  take  about 
six  months.  The  draft  environmental 
impact  statement  should  be  available 
for  pubhc  review  in  August,  1987.  The 
final  environmental  impact  statement  is 
scheduled  to  be  completed  in  November, 
1987. 

Written  comments  and  suggestions 
concerning  the  analysis  should  be  sent 
to  Charles  Saboites.  District  Ranger, 
Clinch  Ranger  District,  Route  3,  Box  820, 
Wise,  Virginia  24293,  by  July  13,  1987. 

Questions  about  the  proposed  action 
and  environmental  impact  statement 
should  be  directed  to  Don  Blackburn, 


Lands  Staff  Officer.  Jefferson  National 
Forest,  phone  703-982-6085. 

Dated  Msv  29,  1987. 
Thomas  A.  Hoots, 
Forest  Supervisor. 
(FR  Doc.  87-12700  Filed  6-3-87:  8:45  am) 
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Soil  Conservation  Service 

Boydsville  Waterstwd.  AR;  Findings  of 
No  Significant  Impact 

AGENCY:  Soil  Conservation  Service. 

USDA. 

ACTION:  Notice  of  a  finding  of  no 

significant  impact. 

summary:  Pursuant  to  section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  of  1969,  the  Council  on 
Environmental  Quality  Guidelines  (40 
CFR  Part  1500).  and  the  Soil 
Conservation  Service  Guidelines  (7  CFR 
Part  650).  the  Soil  Conservatwe  Service, 
U.S.  Department  of  Agruculture.  gives 
notice  that  an  environmental  impact 
statement  is  not  being  prepared  for  the 
Boydsville  Watershed.  Clay  County. 
Arkansas. 

FO«  FUflTMtH  WFORMATION  CONTACT 

Gene  Sullivan.  State  Conservationist. 
Soil  Conservation  Service.  5423  Federal 
Office  Building.  700  West  Capitol 
Avenue,  Little  Rock,  Arkansas  72201. 

Telephone:  (501)  378-5445. 

SUPPLEMENTARY  INFORMATION:  The 

environmental  assessment  of  this 
federally  assisted  action  mdicates  that 
the  project  will  not  cause  sigiuficant 
local,  regional,  or  national  impacts  on 
the  environment  As  a  result  of  these 
findings.  Gene  Sullivan.  State 
Conservationist,  has  determir>ed  that  the 
preparation  and  review  of  an 
environmental  impact  statement  is  not 
needed  for  this  project. 

The  project  concerns  a  plan  for 
watershed  protection  which  provides 
accelerated  technical  and  financial 
assistance  for  installing  land  treatment 
measures  to  control  erosion.  Land 
treatment  measures  include  the  no- 
tillage  method  of  crop  production  and 
terraces  with  underground  outlets. 

The  Notice  of  Findings  of  No 
Significant  Impact  (FO.N'SI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency  and  to  various 
Federal.  State,  and  local  agencies  and 
interested  parties,  A  limited  number  of 
copies  of  the  FONSi  are  available  to  fill 
single  copy  requests  at  the  above 
address,  Basic  data  developed  during 
the  environmental  assessment  are  on 
file  and  may  be  reviewed  by  contacting' 
Gene  Sullivan, 
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No  admini8trative  action  on 
implementation  of  the  prnposal  will  be 
taken  until  30  days  after  the  date  of  this 
publication  in  the  Federal  Register. 

(This  activity  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  No. 
10.904 — Watershed  Protection  and  Flood 
Prevention — and  is  subject  to  the  provisions 
of  Executive  Order  12372  which  requires 
intergovernmental  consultation  with  State 
and  local  officials.) 
Dated:  May  27. 1987. 

Romiie  Murphy, 

A  ctiPfi  State  Conservationist.  ' 

|KR  1)()C  87-12650  Filed  6-3-87:  8:45  am] 
mujma  cooe  s4io-tc-M 


Kings  Creek  Watershed.  OH;  Finding 
of  No  Significant  Impact 

AGENCY:  Soil  Conservation  Service, 

USDA. 

action:  Notice  of  a  finding  of  no 

significant  impact. 

SUMMARY:  Pursuant  to  section  102(2C)  of 
the  National  Environmental  Policy  Act 
of  1969:  the  Council  on  F.nvironmental 
Quality  Guidelines  (40  CFR  Part  1500): 
and  the  Soil  Conservation  Service 
Guidelines  (7  CFR  Part  650);  the  Soil 
Conservation  Service.  U.S.  Department 
of  Agnculture,  gives  notice  that  an 
environmental  impact  statement  is  not 
being  prepared  for  the  Kings  Creek 
Watershed.  Logan  and  Champaign 
Counties.  Ohio. 

FOR  FURTHER  INFORMATION  CONTACT. 
Harry  W  Oncth.  State  Conservationist. 
Soil  Conservation  Service.  200  North 
High  Street.  Columbus.  Ohio  43215. 
telephone  614-469-6962. 
SUPPLEMENTARY  INFORMATION:  The 
environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment.  As  a  result  of  these 
findings.  Harry  W.  Oneth.  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  are  not 
needed  for  this  project. 

The  project  concerns  watershed 
protection.  The  planned  works  of 
improvement  include  accelerated 
technical  assistance  and  cost  sharing  for 
land  treatment. 

The  Notice  of  a  Finding  of  No 
Significant  Impact  (FONSl)  has  been 
forwarded  to  the  Environmental         ' 
Protection  Agency  and  to  various 
Federal,  State,  and  local  agencies  and 
interested  parties.  A  limited  number  of 
copies  of  the  FONSl  are  available  to  fill 
single  copy  requests  at  the  above 
address.  Basic  data  developed  dunng 
the  environmental  assessment  are  on 


file  and  may  be  reviewed  by  contacting 
Harry  W  Oneth. 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  30  days  after  the  date  of  this 
publication  in  the  Federal  Register. 

(This  activity  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  No. 
10.904 — Watershed  Protection  and  Flood 
Prevention — and  is  subject  to  the  provisions 
of  Executive  Order  12372  which  requires 
intergovernmental  consultation  with  State 
and  local  officials.) 

Dated:  May  28, 1987. 
Marshall  D.  Edens, 
Assistanl  State  Conservationist  (WRf. 

Finding  of  No  Significant  Impact  for 
Kings  Creek  Watershed.  Logan  and 
Champaign  Counties,  OH 

Introduction 

The  Kings  Creek  Watershed  is  a 
federally  assisted  action  authorired  for 
planning  under  Pub.  L  83-666,  the 
Watershed  Protection  and  Flood 
Prevention  Act.  An  environmental 
assessment  was  undertaken  in 
conjunction  with  the  development  of  the 
watershed  plan.  This  assessment  was 
conducted  in  consultation  with  local. 
State,  and  Federal  agencies  as  well  as 
with  interested  organizations  and 
individuals.  Data  developed  during  the 
assessment  are  available  for  public 
review  at  the  following  location;  U.S. 
Department  of  Agriculture.  Soil 
Conservation  Service.  200  North  High 
Street.  Room  522.  Columbus.  Ohio  43215. 

Recommended  Action 

Proposed  is  the  development  of 
conservation  plans  that  will  provide  for 
land  treatment  measures  to  be  applied 
on  farms  for  reduction  of  erosion  and 
sedimentation.  The  plan  consists  of  500 
acres  of  land  conversion  to  permanent 
hayland.  3.700  acres  of  longer  rotation.  8 
sediment  basins.  100  acres  of  grassed 
waterways.  100  grade  stabilization 
structures,  500  acres  of  cover  crops. 
7.600  acres  of  conservation  tillage,  400 
acres  of  pasture  and  hayland  planting. 
and  2.400  acres  of  contour  strips. 

Effect  of  Recommended  Action 

The  proposed  plan  will  protect  8,600 
acres  of  excessively  eroding  cropland 
and  save  314,400  tons/year  of  soil.  This 
will  maintain  the  soil  resource  base  for 
sustained  productivity. 

The  project  will  not  adversely  impact 
wildlife  habitat.  Some  improvement  may 
result  from  installation  of  land  treatment 
practices  and  the  conversion  of  500 
acres  of  severely  eroding  cropland  to 
permanent  hayland. 

There  are  no  threatened  or 
endangered  species  in  the  watershed 
that  will  be  affected  by  the  project 


Protection,  preservation,  and  recovery 
of  cultural  values  is  not  anticipated  at 
any  of  the  locations  where  land 
treatment  measures  are  planned.  If 
cultural  values  are  discovered  during 
construction,  the  appropriate  notice  will 
be  given  to  the  Secretary  of  the  Interior 
in  accordance  with  CM  420-401.  SCS 
will  take  action  to  protect  or  recover 
any  significant  cultural  resources 
discovered  during  construction. 

No  significant  adverse  environmental 
impacts  will  result  from  installations. 

Alternatives 

The  planned  action  is  the  most 
practical  means  of  protecting  the 
watershed  and  stabilizing  the  eroding 
lands.  Other  alternatives  considered 
were  the  no  project  and  the  National 
Economic  Development  Plan. 

Conclusion 

The  Environmental  Assessment 
summarized  above  indicates  that  this 
Federal  action  will  not  cause  significant 
local,  regional,  or  National  impacts  on 
the  environment.  Therefore,  based  on 
the  above  findings,  1  have  determined 
that  an  environmental  impact  statement 
for  the  Kings  Creek  Watershed  Plan  is 
nor  required. 

Dated:  May  2«,  1987. 
MarsiMll  D.  Edens, 
Assistant  State  Conservationist  (WR). 

In  addition,  technical  assistance  will 
be  provided  to  plan  resource 
management  systems  for  the  entire  farm 
unit  as  required  by  current  policy. 
Examples  of  practices  that  may  be 
needed  that  are  not  cost  shared  include 
waste  management  systems,  waste 
storage  pond,  waste  storage  structure, 
subsurface  drain,  diversion,  spring 
development,  and  trough  or  tank.  The 
cost  to  provide  technical  assistance  for 
these  items  is  included  in  tables  1.  4.  *  6 
as  part  of  the  total  technical  assistance. 

Seventeen  potential  sediment  basin 
sites  were  identified  in  the  watershed. 
At  the  anticipated  participation  rate  of 
65%  it  is  estimated  that  11  basins  will  be 
built.  The  sites  have  an  average 
drainage  area  of  38  acres  and  are  all 
classified  as  hazard  class  "a".  Dams  are 
classified  according  to  the  potential 
hazard  to  life  and  property  if  the  dam 
should  suddenly  breach  or  fail.  Damage 
from  failure  of  a  class  "a"  dam  would  be 
limited  to  farm  buildings,  agricultural 
land,  or  township  and  county  roads  in 
rural  or  agncultural  areas.  Although  a 
dam  failure  is  not  expected,  there  is 
always  some  remote  possibility  of 
failure.  Precaution  should  be  taken 
against  future  development  within  the 


breach  inundation  area  that  could  result 
in  a  changed  hazard  classification. 

The  sediment  basins  will  be  formed 
by  constructing  an  earthfill  dam 
(average  height  of  10)  with  a  pipe 
spillway  and  perforated  riser  to  trap 
sediment  and  allow  the  water  to  drain. 
A  vegetated  earth  emergency  spillway 
will  also  be  provided  to  handle  high 
frequency  flows.  The  basins  will  be 
designed  according  to  SCS  Engineering 
Standards  No.  350,  Sediment  Basin  and 
No.  378.  Pond. 

The  sediment  storage  capacity  of  the 
average  sediment  basin  is  estimated  to 
be  12  years.  At  the  end  of  this  period, 
the  accumulated  sediment  must  be 
removed  from  the  basin.  This  will  be  the 
responsibility  of  the  respective 
landowner.  Since  the  basins  will  not 
have  a  permanent  water  impoundment, 
it  is  anticipated  that  the  sediment  can  be 
removed  with  conventional  earth 
moving  equipment  (dozer  and/or 
scraper)  and  spread  on  adjacent  land. 
Annual  maintenance  items  will  include 
mowing  and  fertilizing  vegetation,  trash 
removal,  and  repairs  to  the  spillway 
pipe. 

|FR  Doc.  87-12651  Filed  6-3-87;  8:45  am) 
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Upper  Mad  River  Watershed,  OH; 
Finding  of  No  Significant  Impact 

agency:  SOIL  CONSERVATION  SERVICE, 
USDA. 

ACTION:  Notice  of  finding  of  no 
significant  impact. 

SUMMARY:  Pursuant  to  section  102(2C)  of 
the  National  Environmental  Policy  Act 
of  1969;  the  Council  on  Environmental 
Quality  Guidelines  (40  CFR  Part  1500); 
and  the  Soil  Conservation  Service 
Guidelines  (7  CFR  Part  650):  the  Soil 
Conservation  Service,  U.S.  Department 
of  Agriculture,  gives  notice  that  an 
environmental  impact  statement  is  not 
being  prepared  for  the  Upper  Mad  River 
Watershed.  Logan  and  Champaign 
Counties.  Ohio. 

FOR  FURTHER  INFORMATION  CONTACT: 

Harry  W,  Oneth,  State  Conservationist. 
Soil  Conservation  Service.  200  North 
High  Street.  Columbus,  Ohio,  43215, 
telephone  614-469-6962. 
SUPPLEMENTARY  INFORMATION:  The 
environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment.  As  a  result  of  these 
findings.  Harry  W.  Oneth,  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  are  not 
needed  for  this  project. 


The  project  concerns  watershed 
protection.  The  planned  works  of 
improvement  include  accelerated 
technical  assistance  and  cost  sharing  for 
land  treatment. 

The  Notice  of  a  Finding  of  No 
Significant  Impact  (FONSl)  has  been 
forwarded  to  the  Environmental 
Protection  Agency  and  to  various 
Federal,  State,  and  local  agencies  and 
interested  parties.  A  limited  number  of 
copies  of  the  FONSl  are  available  to  fill 
single  copy  requests  at  the  above 
address.  Basic  data  developed  during 
the  environmental  assessment  are  on 
file  and  may  be  reviewed  by  contacting 
Harry  W.  Oneth. 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  30  days  after  the  date  of  this 
publication  in  the  Federal  Register. 
(This  activity  is  listed  m  the  Catalog  of 
Federal  Domestic  Assistance  under  No. 
10.904 — Watershed  Protection  and  Flood 
Prevention — and  is  subject  to  the  provisions 
of  Executive  Order  12372  which  requires 
intergovernmental  consultation  with  State 
and  local  officials.) 

Dated:  May  28. 1987. 
Marshall  D.  Edens, 
Assistant  State  Conservationist  (WR]. 

Finding  of  No  Significant  Impact  for 
Upper  Mad  River  Watershed,  Logan  and 
Champaign  Counties.  OH 

Introduction 

The  Upper  Mad  River  Watershed  is  a 
federally  assisted  action  authorized  for 
planning  under  Pub.  L.  83-566,  the 
Watershed  Protection  and  Flood 
Prevention  Act.  An  environmental 
assessment  was  undertaken  in 
conjunction  with  the  development  of  the 
watershed  plan.  This  assessment  was 
conducted  in  consultation  with  local. 
State,  and  Federal  agencies  as  well  as 
with  interested  organizations  and 
individuals.  Data  developed  during  the 
assessment  are  available  for  public 
review  at  the  following  location:  U.S. 
Department  of  Agriculture.  Soil 
Conservation  Service.  200  North  High 
Street.  Room  522.  Columbus.  Ohio  43215. 

Recommended  Action 

Proposed  is  the  development  of 
conservation  plans  that  will  provide  for 
land  treatment  measures  to  be  applied 
on  farms  for  reduction  of  erosion  and 
sedimentation.  The  plan  consists  of  500 
acres  of  land  conversion  to  permanent 
hayland.  3.700  acres  of  longer  rotation.  8 
sediment  basins.  100  acres  of  grassed 
waterways,  100  grade  stabilization, 
structures,  500  acres  of  cover  crops. 
7.600  acres  of  conservation  tillage.  400 
acres  of  pasture  and  hayland  planting, 
and  2.400  acres  of  contour  strips. 


Effect  of  Recommended  Action 

The  proposed  plan  will  protect  8.600 
acres  of  excessively  eroding  cropland 
and  save  314.400  tons/year  of  soil.  This 
will  maintain  the  soil  resource  base  for 
sustained  productivity. 

The  project  will  not  adversely  impact 
wildlife  habitat.  Some  improvement  may 
result  from  installation  of  land  treatment 
practices  and  the  conversion  of  500 
acres  of  severely  eroding  cropland  to 
permanent  hayland. 

There  are  no  threatened  or 
endangered  species  in  the  watershed 
that  will  be  affected  by  the  project. 

Protection,  preservation,  and  recovery 
of  cultural  values  is  not  anticipated  at 
any  of  the  locations  where  land 
treatment  measures  are  planned.  If 
cultural  values  are  discovered  during 
construction,  the  appropriate  notice  will 
be  given  to  the  Secretary  of  the  Interior 
in  accordance  with  CM  420-401.  SCS 
will  take  action  to  protect  or  recover 
any  significant  cultural  resources 
discovered  during  construction. 

No  significant  adverse  environmental 
impacts  will  result  from  installations. 

Alternatives 

The  planned  action  is  the  most 
practical  means  of  protecting  the 
watershed  and  stabilizing  the  eroding 
lands.  Other  alternatives  considered 
were  the  no  project  and  the  National 
Economic  Development  Plan. 

Conclusion 

The  Environmental  Assessment 
summarized  above  indicates  that  this 
Federal  action  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment.  Therefore,  based  on 
the  above  findings.  I  have  determined 
that  an  environmental  impact  statement 
for  the  Upper  Mad  River  Watershed 
Plan  is  not  required. 

Dated:  May  2a  1987. 
Marshall  D.  Edens, 

Assistant  Slate  Conservationist  (WR). 

In  addition,  technical  assistance  will 
be  provided  to  plan  resource 
management  systems  for  the  entire  farm 
unit  as  required  by  current  policy. 
Examples  of  practices  that  may  be 
needed  that  are  not  cost  shared  include 
waste  management  systems,  waste 
storage  pond,  waste  storage  structure, 
subsurface  drain,  diversion,  spring 
development  and  trough  or  tank.  The 
cost  to  provide  technical  assistance  for 
these  items  is  included  in  tables  1.  4, 
and  6  as  part  of  the  total  technical 
assistance. 

Seventeen  potential  sediment  basin 
sites  were  identified  in  the  watershed. 
At  the  anticipated  participation  rate  of 
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t)f) '  it  is  estimated  that  11  basins  will  be 
liuilt.  The  sites  have  an  average 
drainage  area  of  38  acres  and  are  all 
classified  as  hazard  class  "a".  Dams  are 
classified  according  to  the  potential 
hazard  to  life  and  property  if  the  dam 
should  suddenly  breach  or  fail.  Damage 
from  failure  of  a  class  "a"  dam  would  be 
limited  tci  farm  buildings,  agricultural 
land,  or  township  and  county  roads  in 
rural  or  agricultural  areas.  Although  a 
dam  failure  is  not  expected,  there  is 
always  some  remote  possibility  of 
failure.  Precaution  should  be  taken 
against  future  dev«'lopni»^nt  within  the 
breach  inundation  area  that  could  result 
in  a  changed  hazard  classification. 

The  sediment  basins  will  be  formed 
by  constructing  an  earthfill  dam 
(average  height  of  10  )  with  a  pipe 
spillway  and  perforatiid  riser  to  trap 
sediment  and  allow  the  water  to  drain. 
A  vegetated  earth  emergency  spillway 
will  also  be  provided  to  handle  high 
frequency  flows.  The  basins  will  be 
designed  according  to  SCS  Engineering 
Standards  No.  35a  Sediment  Basin  and 
No.  378.  Pond. 

The  sediment  storage  capacity  of  the 
average  sediment  basin  is  estimated  to 
be  12  years.  At  the  end  of  this  period, 
the  accumulated  sediment  must  be 
removed  from  the  basin.  This  will  be  the 
responsibility  of  the  respective 
landowner.  Since  the  basins  will  not 
have  a  permanent  water  impoundment 
it  is  anticipated  that  the  sediment  can  be 
removed  with  conventional  earth 
moving  equipment  (dozer  and/or 
scraper)  and  spread  on  adjacent  land. 
Annual  maintenance  items  will  include 
mowing  and  fertilizing  vegetation,  trash 
removal,  and  repairs  to  the  spillway 
pipe. 

(FR  Doc.  87-12652  Filed  6-3-87;  8:45  am| 
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COMMISSION  ON  CIVIL  RIGHTS 

Arkansas  Advisory  Committee; 
Agenda  and  Notice  of  Public  Meeting 

Notiue  18  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Arkansas  Advisory 
Committee  to  the  Commission  will 
convene  at  8;30  a.m.  and  adjourn  at  3;30 
p.m..  on  June  19, 1987.  at  the  Camelot 
Hotel.  Markham  and  Broadway.  Little 
Rock.  Arkansas.  The  purpose  of  the 
meeting  is  to  develop  program  ideas  and 
activities  for  the  remainder  of  the  fiscal 
year  and  to  make  plans  for  a  series  of 
civil  rights  forums  in  the  Central 
Regional  Division. 

Persons  desiring  additional 
information,  or  planning  a  presentation 


to  the  Committee,  should  contact 
Committee  Acting  Chairperson.  Alan 
Patteson.  Jr..  or  Mclvin  Jenkins.  Director 
of  the  Central  Regional  Division  (816) 
374-5253,  (TDD  816/374-5009).  Hearing 
impaired  persons  who  will  attend  the 
meeting  and  require  the  services  of  a 
sign  language  interpreter,  should  contact 
the  Regional  Office  at  least  five  (5) 
working  days  before  the  scheduled  date 
of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

n«t«d  at  WashingJoa  DC  May  28,  1987. 
Svftan  |.  Prado, 
Actinfi  Staff  Dirfctor 
ire  nor..  87-12853  Filed  ft-3-87;  8:45  «n>| 
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action:  Notice. 


Louisiana  Advisory  Committee; 
Agenda  and  Notice  of  Pul>«c  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights. 
that  a  meeting  of  the  Louisiana  Advisory 
Committee  to  the  Commission  will 
convene  at  9:00  a.m.  and  adjourn  at  4:00 
p.m..  on  July  10. 1987.  at  the  Pallas  .Suite 
Hotel.  1732  Canal  Street.  .New  Orleans. 
Louisiana.  The  purpose  of  the  meeting  is 
to  conduct  a  community  fonun  on  the 
administration  of  justice  for  homosexual 
persons. 

Persona  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson.  Michael  R. 
Fontham.  or  Melvin  Jenkins,  Director  of 
the  Central  Regional  Division  (816)  374- 
5253.  (TDD  816/374-5009).  Hearing 
impaired  persons  who  will  attend  the 
meeting  and  require  the  services  of  a 
sign  language  interpreter,  should  contact 
the  Regional  Office  at  least  five  (5) 
working  days  before  the  scheduled  date 
of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  a«  Wa»hing«on.  DC  June  1.  1987. 
Susan  |.  Prado, 
Aclinfi  Staff  Director. 
|FR  Doc  87-12654  Filed  6-3-87:  8:4S  am] 
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summary:  On  May  14.  1987  the  U.S. 
Department  of  Commerce.  Bureau  of  the 
Census  announced  for  60  days  public 
comments  that  the  annual  trade  data 
reconciliation  study  with  Canada 
(scheduled  for  release  in  June)  indicates 
a  substantial  and  growing  undercount  of 
exports  from  the  United  States  to 
Canada  in  19«a  amounting  to 
approximately  ZO  percent.  This  is  due 
primarily  to  the  non-filing  of  export 
documents  with  the  U.S.  Customs 
Service.  A  number  of  joint  U.S./ 
Canadian  efforts  are  underway  to 
address  this  issue  (informational 
mailings,  bilateral  collection  of  export 
documents,  data  exchange,  etc.).  The 
annual  reconciliation  studies  also 
confirm  that  irapcKt  data  are  more 
accurate  than  export  data.  The  Census 
Bureau  is  (1)  using  the  Canadian  import 
data  as  the  basis  for  adjusting  total  U.S. 
exports  for  undercoverage  and  (2) 
including  an  aggregate  export 
undercount  estimate  in  our  monthly 
trade  data  release  (detail  data  would 
not  be  affected]   If  further  study  of  this 
issue  indicates  that  an  adjustment  for 
export  undercount  is  feasible,  the 
Census  Bureau  will  introduce  this 
concept  with  June  data  (to  be  released 
in  mid-August),  and  restate  earher  data 
for  the  first  half  of  die  year  on  a 
consistent  basis. 

FOU  FVmTMEK  tMF0R«AT10M  CONTACT: 
Don  L  Adams,  Chief,  Foreign  Trade 
Division.  Washington.  DC  20233,  phone 
(301)763-5342, 

Dated:  May  2a  1967, 
John  G.  Keam, 

Director.  Bureau  of  the  (Zeosus 
|FR  Doc  87-12582  Filed  6-J-87.  8:45  am) 

BILLIMQ  cooe  JS1«M)7-« 


DEPARTMENT  OF  COMMEflCE 

Bureau  of  the  Census 

Announcement  of  Potential  Ctiange 
for  U.S.  Exports  to  Canada 
agency:  Bureau  of  the  Census. 
Commerce. 


International  Trade  Administration 

Automated  Manufacturing  Equipment 
Tectinica!  Advisory  Committee; 
Partially  Closed  Meeting 

A  meeting  of  the  Automated 
Manufacturing  Equipment  Technical 
Advisory  Committee  will  be  held  June 
16. 1987.  9:30  a.m..  Herbert  C  Hoover 
Building.  Room  5230, 14th  Street  and 
Constitution  Avenue.  NW.,  Washington. 
DC.  This  meeting  is  called  on  short 
notice  because  of  the  need  to  discuss  the 
streamline  initiative  in  export  licensing. 

The  Committee  advises  the  Office  of 
Technology  and  PoUcy  Analysis  with 
respect  to  technical  questions  which 
affect  the  level  of  export  controls 
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applicable  to  automated  manufacturing 
equipment  and  related  technology. 

Agenda 

1.  Opening  remarks  by  the  Chairman. 

2.  Presentation  of  papers  or  comments 
by  the  public. 

3.  Discussion  of  numerically 
controlled  machines. 

4.  Discussion  of  programmable 
controllers. 

5.  Request  for  certification  of  foreign 
availability. 

6.  TAC  Committee  communication. 

7.  Discussion  of  increased  role  of 
AMETAC  in  export  cases. 

Executive  Session 

8.  Discussion  of  matters  properly 
classified  under  Executive  Order  12356, 
dealing  with  the  U.S,  and  COCOM 
control  program  and  strategic  criteria 
related  thereto. 

The  general  session  of  the  meeting 
will  be  open  to  the  public  and  a  limited 
number  of  seats  will  be  available.  To  the 
extent  time  permits,  members  of  the 
public  may  present  oral  statements  to 
the  Committee.  Written  statements  may 
be  submitted  at  any  time  before  or  after 
the  meeting. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  delegate  of  the  General  Counsel, 
formally  determined  on  January  10, 1986, 
pursuant  to  section  10(d)  of  the  Federal 
Advisory  Committee  Act,  as  amended 
by  section  5(c)  of  the  Government  In 
The  Sunshine  Act,  Pub.  L  94-409,  that 
the  matters  to  be  discussed  in  the 
Executive  Session  should  be  exempt 
from  the  provisions  of  the  Federal 
Advisory  Committee  Act  relating  to 
open  meetings  and  public  participation 
therein,  because  the  Executive  Session 
will  be  concerned  with  matters  listed  in 
5  U.S.C.  552b(c)(l)  and  are  properly 
classified  under  Executive  Order  12356. 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  thereof  is 
available  for  public  inspection  and 
copying  in  the  Central  Reference  and 
Records  Inspection  Facility,  Room  6628, 
U.S.  Department  of  Commerce. 
Telephone:  (202)  377-4217.  For  further 
information  or  copies  of  the  minutes 
contact  Betty  Ferrell  at  202-377-2583, 

Dated:  June  1, 1987. 
Marj(are(  A.  Comejo. 

Director.  Technical  Support  Staff,  Office  of 
Technology  and  Policy  Analysis. 
|FR  Doc.  87-1274-1  Filed  6-3-87;  8:45  am) 
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National  Oceanic  and  Atmospheric 
Administration 

Pacific  Fishery  Management  Council; 
Public  Meeting 

agency:  National  Marine  Fisheries 
Service,  NOAA,  Commerce, 

The  Pacific  Fishery  Management 
Council's  Anchovy  Plan  Development 
Team,  Anchovy  Advisory  Subpanel  and 
the  Council's  Scientific  and  Statistical 
Committee  Subgroup  will  convene  a 
public  meeting,  June  17, 1987,  at  10  a,m„ 
to  discuss  the  1987  anchovy  spawning 
biomass,  fishing  quotas  and  research 
needs.  The  public  meeting  will  convene 
at  the  National  Marine  Fisheries 
Service,  Southwest  Regional  Office, 
Room  2005,  300  South  Ferry  Street, 
Terminal  Island.  CA. 

For  further  information,  contact 
Lawrence  D.  Six,  Executive  Director. 
Pacific  Fishery  Management  Council, 
Metro  Center,  Suite  420.  2000  SW..  First 
Avenue,  Portland.  OR  97201;  telephone: 
(503)  221-6352. 

Dated:  May  29,  1987.  -'     ■ 

James  E.  Douglas,  Jr., 

Deputy  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 
[FR  Doc.  87-12686  Filed  6-3-87:  8:46  am[ 
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Receipt  of  Marine  Mammals  Permit 
Modification  Request;  Loro  Parque, 
Tenerife,  Spain 

Notice  is  hereby  given  that  Loro 
Parque,  Tenerife,  Spain  has  requested  a 
modification  of  Permit  No,  558,  issued  on 
July  9, 1986  (51  FR  26176),  under  the 
authority  of  the  Marine  Mammal 
Protection  Act  of  1972  (16  U.S.C.  1361- 
1407)  and  the  Regulations  Governing  the 
Taking  and  Importing  of  Marine 
Mammals  (50  CFR  Part  216), 

Permit  No,  558  authorizes  the  taking  of 
eight  (8)  Atlantic  bottlenose  dolphins 
[Tursiops  truncatus]  not  less  than  6'6"  In 
length  for  public  display. 

The  Permit  Holder  is  requesting  to 
take  an  additional  Atlantic  bottlenose 
dolphin  as  a  replacement  for  an  animal 
that  was  deemed  unacceptable  by  the 
Permit  Holder. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  the  modification  request  to  the 
Marine  Mammal  Commission  and  the 
Committee  of  Scientific  Advisors. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  modification 
request  should  be  submitted  to  the 


Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service,  U.S. 
Department  of  Commerce,  Washington, 
DC  20235,  within  30  days  of  the 
publication  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  request  would 
be  appropriate.  The  holding  of  such 
hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries. 

All  statements  and  opinions  contained 
in  this  request  are  summaries  of  those  of 
the  Applicant  and  do  not  necessarily 
reflect  the  views  of  the  National  Marine 
Fisheries  Service. 

Documentation  pertaining  to  the 
above  modification  request  is  available 
for  review  in  the  following  offices: 

Office  of  Protected  Resources  and 
Habitat  Programs,  National  Marine 
Fisheries  Service,  1825  Connecticut 
Avenue,  NW.,  Room  805  Washington, 
DC; 

Director,  Southeast  Region,  National 
Marine  Fisheries  Service,  9450  Roger 
Boulevard,  St.  Petersburg,  Florida  33702; 
and 

Director,  Southwest  Region,  National 
Marine  Fisheries  Service,  300  South 
Ferry  Street,  Terminal  Island.  California 
90731-7415. 

Dated:  May  2S.  1987. 
James  E.  Douglas,  Jr., 

Acting  Deputy  Assistant  Administrator  for 
Fisheries,  National  Marirte  Fisheries  Service. 
|FR  Doc.  87-12754  Filed  6-3-87;  8:45  am) 
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National  Technical  Information 
Service 

Intent  to  Grant  Exclusive  Patent 
License;  Syntex,  Inc. 

The  National  Technical  Information 
Service  (NTIS),  U.S.  Department  of 
Commerce,  intends  to  grant  to  the 
Syntex,  Inc.,  having  a  place  of  business 
at  Palo  Alto,  CA.  an  exclusive  right  in 
the  United  States  under  the  Federal 
government's  interest  in  the  invention 
below  to  manufacture,  use,  and  sell 
diagnostic  products  embodied  in  the 
invention  entitled  "Method  for 
Producing  Fusion  Proteins,"  U.S,  Patent 
Application  S,N.  6-765,035.  The  Federal 
government's  interest  in  the  patent 
rights  in  this  invention  have  been 
assigned  to  the  United  States  of 
America,  as  represented  by  the 
Secretary  of  the  Health  and  Human 
Services. 

The  proposed  exclusive  license  will 
be  royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C.  209 
and  37  CFR  Part  404.  The  proposed 
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license  may  be  granted  unless,  within 
sixty  days  from  the  date  of  this 
published  Notice.  NTIS  receives  wittten 
evidence  and  argument  which 
establishes  that  the  grant  of  the 
proposed  license  would  not  serve  the 
public  interest. 

Inquiries,  comments  and  other 
materials  relating  to  the  proposed 
license  must  be  submitted  within  the 
above  specified  60-day  period  and 
should  be  addressed  to  Robert  P.  Auber. 
Office  of  Federal  Patent  Licensing,  NTIS, 
Box  1423,  Springfield.  VA  22151. 
Douglas  |.  Campioa 

Patent  Licensing  Specialist.  Office  of  Federal 
Patent  Licensing,  US.  Department  of 
Commerce.  National  Technical  Information 
Service. 

|FK  Doc.  87-12893  Filed  6-3-87;  8:45  am) 
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COMMISSION  OF  FINE  ARTS 
Meeting 

The  Commission  of  Fme  Arts  next 
scheduled  meeting  is  Friday.  June  19, 
1987  at  10:00  AM  in  the  Commission's 
offices  at  708  [ackson  Place.  NW.. 
Washington,  DC  20006  to  discuss 
various  projects  affecting  the 
appearance  of  Washington.  D.C. 
including  buildings,  memorials,  parks, 
etc.;  also  matters  of  design  referred  by 
other  agencies  of  the  government. 
i  landtcapped  persons  should  call  the 
offices  (566-1066)  for  details  concerning 
access  to  meetings. 

Inquiries  regarding  the  agenda  and 
requests  to  submit  written  or  oral 
statements  should  be  addressed  to  Mr. 
Charles  Atherton.  Secretary, 
Commission  of  Fine  Arts,  at  the  above 
address  or  call  the  above  number. 

DHled  in  Washinxlon.  DC  May  27. 1987. 
Charles  H.  Alberton. 
Si'crclory. 
|FR  Doc  87-12855  Filed  ft-3-87;  8:45  ami 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENT 

Deduction  In  Ctiarges  of  Certain 
Cotton  Textile  Products  Produced  or 
Manufactured  in  ttie  Dominican 
Republic 

juiii- 1.  iy«7. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA).  under  the  authority 
contained  in  E.O.  11651  of  March  3,  1972. 
as  amended,  and  the  President's       \ 
February  20. 1986  announcement  of  a 


Special  Access  Program  for  tt-xtiU; 
products  assembled  in  p.irticipalmg 
Caribbean  Basin  beneficiary  countries 
from  fabric  formed  and  cut  in  the  I'nited 
States,  pursuant  to  the  requirements  set 
forth  in  51  FR  21208  ([une  11,  1980).  has 
issued  the  directive  published  b«!low  to 
the  Commissioner  of  Cu.ttoms  to  be 
effective  on  June  5.  1987.  For  further 
information  contact  |anet  Heinzen. 
International  Trade  Specialist.  Office  of 
Textiles  and  Apparel,  U.S.  Department 
of  Commerce.  (202)  377-4212. 

Background 

On  Decpmlx-T  30.  1986  a  notice  was 
published  in  the  Federal  Register  (51  FR 
47043)  announcing  import  restraint 
limits  for  retain  cotton  textile  products 
in  Category  340,  produced  or 
manufactured  in  the  Dominican 
Republic  and  exported  during  the  p^-riod 
which  l>egan  on  Decemlwr  1. 1988  and 
extends  through  May  31.  1987. 

A  further  notice  was  pui)li.sh<>d  in  the 
Federal  Register  on  Mar<;h  4.  1987  (.S2  FR 
6595)  which  announced  Kuaranteed 
access  levels  fur  properly  certified 
textile  products  assembled  in  the 
Dominican  Republic  from  fabric  formed 
and  cut  in  the  United  Slates,  including 
products  in  Category  340. 

During  consultations  held  on  March 
10, 1987  between  the  Governments  of 
the  United  States  and  the  Dominican 
Republic,  the  United  States  agreed  to 
deduct  charges  for  shipments  qualifying 
for  guaranteed  access  levels  which  were 
made  to  designated  consultiition  levels. 
It  was  further  agreed  that  these  goods 
would  be  charged  to  the  corresponding 
guaranteed  access  levels. 

The  Government  of  the  Dominican 
Republic  has  provided  documentation  to 
the  U.S.  Government  establishing  that 
the  products  in  Category  :W0  were 
assembled  exclusively  from  U.S.  formed 
and  cut  fabric  and  qualified  for  entry 
under  the  guaranteed  access  level. 
These  goods  were  charged  to  the 
designated  consultation  level  because  of 
the  unavailability  of  proper 
documentation  (CBI  Export  Declaration 
(Form  ITA-370P))  required  for  entry 
under  TSUSA  807.0010. 

Accordingly,  in  the  letter  published 
below,  the  Chairman  of  the  Committee 
for  the  Implementation  of  Textile 
Agreements  directs  the  Commissioner  of 
Customs  to  deduct  7.718  dozen  from  the 
charges  made  to  the  restraint  limit 
established  for  Category  340  for  the 
period  which  began  on  December  1.  1986 
and  extends  through  May  31.1987. 

Subsequently,  this  same  amount  will 
be  charged  to  the  guaranteed  access 
level  established  for  properiy  certified 
textile  products  in  Category  340  which 
are  assembled  in  the  Dominican 


Republic  from  fabric  formed  and  cut  in 
the  United  .States  and  exported  from  the 
Dominican  Republic  during  this  same 
period. 

A  descnption  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
published  m  the  Federal  Register  on 
December  13.  1982  (47  FR  55709),  af 
amended  on  April  7,  1983  (48  FR  15175), 
May  3,  1983  (48  FR  19924),  December  14. 
1983.  (48  FR  56607).  December  30.  1983 
(48  FR  57584).  April  4.  1984  (49  FR 
13397).  |une  28.  1984  (49  FR  26622).  |uly 
16.  1984  (49  FR  28:'54).  November  9.  1984 
(49  FR  44782),  July  14.  1986  (51  FR  25386). 
July  29.  1968  (51  FR  27068)  and  m 
Statistical  Headnote  5.  Schedule  3  of  the 
TARIl-T  SCUKDULES  OF  THE  UNITED 
STA  n-:S  ANNOTA  n-'.U  (1986). 
Ronald  L  Levia. 

A  ( Y/n.i.'  Chairman.  Committee  for  the 
Implfrwnlation  of  Textile  Agreements. 
June  1.  l^tt- 

COMMITTEE  FOR  THE 
IMFLKMKNTATION  OF  TE-XTILE 
AGKEEMENTS 

Commi.ssioner  of  Customs. 
Department  of  the  Treasury.  Washington.  DC 
20229 

Dear  Mr.  Commiiiioner;  To  facilitate 
implenventation  of  the  Bilateral  Cotton.  Wool. 
Man -Made  Fiber.  Silk  Blend  and  Other 
Vegetatjie  Fiher  Textile  AjjrepmenI  of 
Decemt»er  18.  1988  betwiHTi  the  Governments 
of  the  Dnited  States  and  the  Dominican 
Reput>tic.  I  rsquesl  that,  erferlive  on  |une  5. 
1987.  you  deduct  7,718  dozen  from  the 
charges  made  to  the  import  ret.lrainl  limit 
established  in  the  direclive  of  Uecember  23. 
1988  for  cotton  textile  products  in  Catergory 
340.  produced  or  manufactured  in  the 
Dominican  Republic  and  expired  during  the 
period  vkhich  begdn  on  December  1.  1986  and 
extends  throuKh  May  31.  1987. 

The  Commiltee  for  the  ImpJemenUlion  of 
Texlile  Agreenujnts  ha*  lieliffmined  that  this 
action  fulls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S  C.  553. 

This  letter  will  be  published  in  the  Federal 
Re^^ter. 

Sincerely. 
Ronald  L  Levin. 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  .Agreements. 
{VR  Doa  87-12743  Filed  6-3-87:  8:45  am| 
BtU-IMQ  COOC  M«e-OM-M 

DEPARTMENT  OF  DEFENSE 

Defense  Science  Board;  Advisory 
Committee  Meetings 

summary:  The  Defense  Science  Board 
will  meet  in  closed  session  on  July  26  to 
August  7.  Id87  at  the  Naval  Ocean 
Systems  Center,  San  Diego,  California. 
The  mission  of  the  Defense  Science 
Board  ia  to  advise  the  Secretary  of 
Defense  and  the  Under  fiecretary  of 
Defense  for  Acquisition  on  scientific  and 
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technical  matters  as  they  affect  the 
perceived  needs  of  the  Department  of 
Defense.  At  that  time  the  Board  will 
examine  the  substance, 
interrelationships,  and  the  U.S.  national 
security  implications  of  three  critical 
areas  identified  and  tasked  to  the  Board 
by  the  Secretary  of  Defense  and  Under 
Secretary  of  Defense  for  Acquisition. 
The  subject  areas  are;  Detection  and 
Neutralization  of  Illegal  Drugs  and 
Terrorist  Devices,  Non-Nuclear  Strategic 
Capabilities,  and  Technology  Base 
Management.  The  period  of  study  is 
anticipated  to  culminate  in  the 
formulation  of  specific 
recommendations  to  be  submitted  to  the 
Secretary  of  Defense,  via  the  Under 
Secretary  of  Defense  for  Acquisition,  for 
his  consideration  in  determining 
resource  policies,  short-  and  long-range 
plans,  and  in  shaping  appropriate 
implementing  actions  as  they  may  affect 
the  U.S.  national  defense  posture. 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act. 
Pub.  L  92^63,  as  amended  (5  U.S.C. 
App.  II,  (1982)).  it  has  been  determined 
that  this  DSB  meeting,  concerns  matters 
listed  in  5  U.S.C.  552b(c)(l)  (1982),  and 
that  accordingly  this  meeting  will  be 
closed  to  the  public. 
Patricia  M.  Means. 

OSD  Federal  Register  Liaison  Officer, 
Dt'partnwnt  of  Defense. 

June  1.  1387. 

jFR  Doc.  87-12747  Filed  »-3-87;  a-45  afli] 

BILUMG  COOE  M1IM)1-M 


Office  of  the  Secretary 

Department  of  Defense  Wage 
Comnuttee;  Closed  Meetings 

Pursuant  to  the  provisions  of  section 
10  of  Pub.  L.  92-463.  the  Federal 
Advisory  Committee  Act.  notice  is 
hereby  given  that  a  meeting  of  the 
Department  of  Defense  Wage 
Committee  will  be  held  on  Tuesday, 
June  2.  1987;  Tuesday.  June  9. 1987; 
Tuesday,  June  16, 1987;  Tuesday,  June 
23, 1987;  and  Tuesday,  June  30, 1987;  at 
10:00  a.m.  in  Room  iFiMll,  The  Pentagon, 
Washington.  DC. 

The  Committee's  primary 
responsibility  is  to  consider  and  submit 
recommendations  to  the  Assistant 
Secretary  of  Defense  (Force 
Management  and  Personnel)  concerning 
all  matters  involved  in  the  development 
and  authorization  of  wage  schedules  for 
federal  prevailing  rate  employees 
pursuant  to  Pub.  L  92-392.  At  this 
meeting,  the  Committee  will  consider 
wage  survey  specifications,  wage  survey 


data,  local  wage  survey  committee 
reports  and  recommendations,  and  wage 
schedules  derived  therefrom. 

Under  the  provisions  of  section  10(d) 
of  Pub.  L  92-463,  meetings  may  be 
closed  to  the  public  when  they  are 
"concerned  with  matters  listed  in  5 
U.S.C.  552b."  Two  of  the  matters  so 
listed  are  those  "related  solely  to  the 
internal  personnel  rules  and  practices  of 
an  agency,"  (5  U.S.C.  552b.(c)(2)).  and 
those  involving  "trade  secrets  and 
commercial  or  financial  information 
obtained  from  a  person  and  privileged 
or  confidential"  (5  U.S.C.  52b.(c)(4)). 

Accordingly,  the  Deputy  Assistant 
Secretary  of  Defense  (Civilian  Personnel 
Policy)  here'iy  determines  that  all 
portions  of  the  meeting  will  be  closed  to 
the  public  because  the  matters 
considered  are  related  to  the  internal 
rules  and  practu,es  of  the  Department  of 
Defense  (5  U.SC.  552b.(c)(2)),  and  the 
detailed  wage  data  considered  by  the 
Committee  during  its  meetings  have 
been  obtained  from  officials  of  private 
establishments  with  a  guarantee  that  the 
date  will  be  held  in  confidence  (5  U.S.C. 
552b(c|(4)). 

However,  members  of  the  public  who 
may  wish  to  do  so  are  invited  to  submit 
material  in  wntmg  to  the  chairman 
concerning  matters  believed  to  be 
deserving  of  the  Committee's  attentiort 

Additional  information  concerning 
this  meeting  may  be  obtained  by  WTiting 
the  Chairman.  Department  of  Defense 
Wage  Committee,  Room  31)264,  The 
Pentagoa  Washington.  D.C  20301. 
Patricia  H.  Means, 

OSD  Federal  Register  Liaison  Officer, 
Department  of  Defense. 
June  1. 1987. 

|FR  Doc  87-12746  Filed  6-3-87;  8:45  am| 

BILUNG  COOE  MMMll-M 


Department  of  ttie  Air  Force 

USAF  Scientific  Advisory  Board; 
Meeting 

June  1. 19tt7. 

The  USAF"  Scientific  Advisory  Board 
Minufeman  III  Penetration  Aids  Study 
will  conduct  a  closed  meeting  at 
Headquarters  Ballistic  Missile  Office, 
San  Bernadino.  CA  on  June  22  and  23, 
1987  from  8:00  a.m.  to  5:00  p.m.  each  day. 

The  purpose  of  this  meeting  is  to 
review,  discuss  and  evaluate  the 
effectiveness  of  penetration  aids  being 
developed  for  the  Minufeman  111. 

This  meeting  concern  matters  listed  in 
section  552b(c)  of  Title  5,  United  States 
Code,  specifically  subparagraph  (1) 
thereof,  and  accordingly,  will  be  closed 
to  the  public. 


For  further  information,  contact  the 
Scientific  Advisorj'  Board  Secretariat  at 
202-697-8845. 
NoriU  C.  Koritko. 

A  ir  Force  Federal  Register  Liaison  Officer. 
(FR  Doc  87-12768  Filed  6-3-87:  8:45  am] 
BILUNG  COOE  3910-01-M 


USAF  Scientific  Advisory  Board; 
Meeting 

June  1,  1987. 

The  USAF  Scientific  Advisory  Board 
Minufeman  Ul  Penetration  Aids  Study 
will  conduct  a  closed  meeting  at  the 
Pentagon.  Washington,  DC  on  June  26. 
1987  from  8:00  a.m.  to  5:00  p.m. 

The  purpose  of  this  meeting  is  to 
review,  discu.ss  and  evaluate  the 
effectiveness  of  penetration  aids  being 
developed  for  the  Minufeman  III. 

This  meeting  concern  matters  listed  in 
section  552b(c)  of  Title  5,  United  States 
Code,  specifically  subparagraph  (1) 
thereof,  and  accordingly,  will  be  closed 
to  the  public. 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
202-697-8645. 
Norita  C  Koritko. 

A  ir  Force  Federal  Register  Liaison  Officer. 
jlR  Doc  87-12769  Filed  ft-a-87;  8:45  am) 
BIU.ING  CODE  M10-01-4I 


Department  of  the  Army 

Army  Science  Board;  Ad  Hoc 
Committee  on  Implementing 
Competitive  Strategies;  Closed 
Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463),  announcement  is  made 
of  the  following  Committee  Meeting; 

Name  of  the  Committee-  Army  Science 
Board  (ASB). 

Dates  of  Meeting:  22-23  June  1987. 

Times  of  Meeting:  0900-1600  hours.  22  June 
1987;  0900-1500  hours.  23  June  1987. 

Place:  Pentagon,  Washington.  DC. 

Agenda:  The  Army  Science  Board's  Ad 
Hoc  Committee  on  Implementing  Competitive 
Strategies  will  meet.  After  extensive  review 
of  Soviet  vulnerabilities.  European  Theater 
Mid-high  intensity  level  of  conflict,  and  U.S. 
strengths  by  mission  area  and  combined 
arms,  the  panel  will  make  a  comparision  to 
determine  areas  of  greatest  U.S.  leverage,  or 
ad>'antage.  at  the  operational  level  of  war. 
This  meeting  will  be  closed  to  the  public  in 
accordance  with  section  552b(c)  of  Title  5, 
U.S.C,  specifically  subparagraph  (1)  thereof, 
and  Title  5.  U5.C  Appendix  1.  subsection 
10(d).  The  classified  and  nonclassified 
matters  to  be  discussed  are  so  inextricably 
intertwined  so  as  to  preclude  opening  any 
portion  of  the  meeting.  The  ASB 
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Administrative  Officer.  Sally  Warner,  may  be 

contacted  for  further  information  at  |202)  895- 

3039  or  695-7046. 

Sally  A.  Warner. 

Administrative  Officer.  Army  Science  Board. 

|I  R  Dor.  87-12731  Filed  6-3-87;  8:45  am| 

BILLINO  COOC  J71<M»-«I 


Army  Science  Board;  Ad  Hoc 
Subgroup  for  Ballistic  Missile  Defense 
Follow-On;  Closed  Meeting 

In  accordance  with  section  10(a)(2]  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463).  announcement  is  made 
of  the  following  Committee  Meeting: 

Name  of  the  Committee:  Army  Science 
Board  (ASB). 

Dates  of  Meeting:  24-25  June  1987. 

Times  of  Meeting:  0830-1700  hours,  each 
day. 

Place:  Lawrence  Livermore  National 
Laboratory,  Livermore,  CA. 

Agenda:  The  Army  Science  Board  Ad  Hoc 
Subgroup  for  Ballistic  Missile  Defense 
Follow-On  will  meet  for  classified  briefings 
and  discussions  reviewing  matters  that  are 
en  integral  part  of  or  are  related  to  the  issues 
of  the  study  effort,  i.e.  update  on  Lawrence 
Livermore  National  Latxiratory  programs 
with  emphasis  on  proton  beam  propagation. 
The  subgroup  is  tasked  with  a  comprehensive 
review  of  BMD  requirements,  technology,  and 
specific  critical  issues  impacting  on  program 
development.  This  meeting  will  be  closed  to 
the  public  in  accordance  with  section  552b(c) 
of  Title  5.  U.S.C,  specifically  subparagraph 
(1)  thereof,  and  Title  5,  U.S.C,  Appendix  1, 
subsection  10(d).  The  classified  and 
unclassified  matters  to  be  discussed  are  so 
inextricably  intertwined  so  as  to  preclude 
opening  any  portion  of  the  meeting.  The  ASB 
Administrative  Officer.  Sally  Warner,  may  be 
contacted  for  further  information  at  (202)  685- 
3039  or  695-7046. 

Sally  A.  Warmr, 

Administrative  Officer.  Army  Science  Board. 
)FR  Doc.  87-12732  Filed  6-3-87;  8:45  am) 
BILUNQ  COOC  3710-4W-M 


Military  Traffic  Management 
Command.  Military  Personal  Property 
Claims  Symposium;  Open  Meeting 

Announcement  is  made  of  meeting  of 
the  Military  Personal  Property  Claims 
Symposium.  This  meeting  will  be  held 
on  11  lune  1987  at  the  Stouffer 
Concourse  Hotel,  Crystal  City. 
Arlington,  Virginia,  and  will  convene  at 
0830  hours  and  adjourn  at 
approximately  1500  hours. 

Proposed  agenda:  The  purpose  of  the 
symposium  is  to  provide  an  open 
discussion  and  free  exchange  of  ideas 
with  the  public  on  procedural  changes  to 
Personal  Property  Traffic  Management 
Regulation  (DOD  4500.34R),  and  the 
handling  of  other  matters  of  mutual 
interest  concerning  the  Department  of 


Defense  Personal  Properly  Shipment 
and  Storage  Program. 

All  interested  persons  desiring  to 
submit  topics  to  be  discussed  should 
contact  the  Commander,  Military  Traffic 
Management  Command.  ATTN:  MT- 
PPM.  at  telephone  number  756-1600, 
between  0800-1530  hours.  Topics  to  be 
discussed  should  be  received  on  or 
before  29  May  1987. 

Dated:  May  20.  1987. 
Kobett  F.  Waldman. 
Deputy  Director  of  Personal  Property. 
jFR  Doc  87-12656  Filed  6-3-87;  8:45  am) 
BIU.IMO  COOC  S7«0-<M-«I 


Army  Science  Board;  Closed  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463),  announcement  is  made 
of  the  following  committee  meeting: 

Name  of  Committee:  Army  Science 
Board  (ASB). 

Date  of  Meeting:  22  June  1987. 

Time  of  Meeting:  0900-1600  hours. 

Place:  TRADOC  Analysis  Command 
(TRAC)  and  Combined  Arms  Concepts 
and  Developments  Agency  (CACDA). 
Fort  Leavenworth,  Kansas. 

Agenda:  The  Methods  and  Process 
Subpanel  of  the  Army  Science  Board 
Summer  Study  Panel  for  Army  Force 
Cost  Drivers  will  visit  both  TRAC  and 
CACDA  for  the  purpose  of  reviewing  the 
process  of  analysis  for  systems  and 
equipment  development  and  its 
integration  into  the  force  structure.  This 
meeting  will  be  closed  to  the  public  in 
accordance  with  section  552b(c)  of  Title 
5.  U.S.C.  specifically  subparagraph  (1) 
thereof,  and  Title  5,  U.S.,  Appendix  1, 
subsection  10(d).  The  classified  and 
unclassified  matters  and  proprietary 
information  to  be  discussed  are  so 
inextricably  intertwined  so  as  to 
preclude  opening  and  portion  of  the 
meeting.  Contact  the  Army  Science 
Board  Administrative  Officer,  Sally 
Warner,  for  further  information  at  (202) 
695-7046. 

Sally  A.  Warner,  * 

Administrative  Officer.  Army  Science  Board. 
|FR  Doc  87-12692  Filed  6-3-87;  8:45«m| 
BILLING  COOC  37l<MM-« 


Rules  and  Accessorial  Services 
Governing  ttie  Movement  of 
Department  of  Defense  Freight  Traffic 
by  Rail  Carrier 

agency:  Military  Traffic  Management 

Command.  DOD.  Army. 

action:  Notification  of  procedural 

changes  m  DOD  freight  rate  acquisition 

programs. 


SUMIMARY:  Ihe  Military  Traffic 
M.tn.igpment  Command  (MTMC).  on 
behalf  of  the  Department  of  Defense 
(DOD),  intends  to  modify  the  procedures 
used  to  acquire  rates  and  charges  from 
the  commercial  rail  carrier  industry  for 
the  movement  of  its  freight  traffic.  This 
modification  is  the  issuance  of  a  rules 
publication  designed  to  standardize  and   . 
simplify  the  procurement  of  all  rail 
carrier  rates  and  services  under  49 
use.  10721.  as  well  as  those  rates  and 
services  now  exempt  from  regulation. 
This  publication.  MTMC  Freight  Traffic 
Rules  Publication  No.  10.  is  now 
available  in  draft  form  for  public  review 
and  comment.  A  copy  of  this  publication 
may  be  obtained  by  contacting  HQ, 
Military  Traffic  Management  Command. 
ATTN:  MT-INN-G,  Room  621,  5611 
Columbia  Pike,  Falls  Church,  Virginia 
22041-5050,  Telephone:  (202)  756-1585. 
Written  comments  concerning  the 
proposed  publication  will  be  considered 
if  received  not  later  than  July  20.  1987. 
Address  comments  to  Commander, 
Military  Traffic  Management  Command, 
ATTN:  Negotiations  Division  (MT-INN- 
C),  Room  621,  5611  Columbia  Pike,  Falls 
Church,  Virginia  22041-5050 

FOR  FURTMEH  INFORMATION  CONTACT: 

Mr   Alli'n  W   Kirhy,  HQ,  Milit.iry  Traffic 
Management  Command,  ATTN:  MT- 
INN-G.  5611  Columbia  Pike,  Falls 
Church,  Virginia  22041-5050,  Telephone: 
(202)  756-1565. 
SUPPtflMiENTARY  INFORMATION:  The 

transportation  regulatory  reform 
legislation  enacted  over  the  past  several 
years  has  deregulated  both  Trailer/ 
Container  on  Flatcar  (TOFC/COFC)  and 
Boxcar  shipments  resulting  in  a 
corresponding  proliferation  of  exempt 
rate  publications,  and  a  great  diversity 
in  the  way  carriers'  rates,  rules  and 
services  are  expressed  within  those 
exempt  publications.  As  a  result,  the 
standardization  of  rail  carriers'  rates 
and  charges  is  essential  to  the 
formulation  of  a  successful  and 
manageable  rate  comparison  program. 
Automation  is  feasible,  of  course,  only  if 
carriers'  rates  and  charges  are 
expressed  and  filed  in  a  uniform  manner 
compatible  with  electronic  data  • 

processing. 

In  order  to  achieve  this  uniformity, 
MTMC  intends  to  issue  a  series  of  rules 
publications  to  govern  each  mode  of 
transportation  handling  DOD  freight 
shipments.  The  rail  rules  publication 
which  is  now  available  for  public  review 
and  comment,  is  described  below: 

MTMC  Freight  Traffic  Rules  < 

Publication  No.  10  (MFTRP)  No.  W). 
This  publication  contains  both  rules  and 
accessorial  service  requirements  to 


govern  the  rales  and  services  of  rail 
carriers  doing  iMi.siness  with  DOD.  It 
will  govern  the  movement  of  all  DOD 
shipments  by  rail  EXCEFT  (1)  Foreign 
Military  Sales  Shipments,  and  (2) 
Guaranteed  Traffic  solicitations,  unless 
specific  reference  is  made  in  the 
Guaranteed  Traffic  solicitation  itself. 

This  publication  is  designed  to  be 
used  with  the  DOD  Standard  Tender  of 
Freight  Services,  MT  Form  364-R.  A 
copy  of  the  rules  publication  and  DOD 
tender  have  been  mailed  to  each  rail 
carrier  who  has  a  current  tender  on  file 
with  MTMC. 
|ohn  O.  Roadi  II, 

Army  Liaison  Officer  with  the  Federal 
Register. 
|FR  Doc  87-12657  Filed  6-3-87;  a-45  am) 

BILUMO  CODE  J710-0S-M 


Departn>ent  of  the  Navy 

National  Envirorunental  Policy  Act, 
Record  of  Decision  to  Homeport 
Twenty-seven  Naval  Vessels  at  Eight 
Locations  on  the  Gulf  Coast  of  the 
United  States  ' 

Pursuant  to  section  102(2)(c)  of  the 
National  Elnvironmental  Policy  Act 
(NEPA)  of  1969  and  the  Council  on 
Environmental  Quality  Regulations  (40 
CFR  Part  1500).  the  U.S.  Navy  is  making 
the  decision  to  homeport  twenty  seven 
naval  ships  at  eight  locations  on  the 
Gulf  Coast  of  the  United  States. 
Implementation  on  this  action  is  to  be 
completed  in  three  parts  as  folows: 

•  Homeport  ships  comprised  of  an 
Aircraft  Carrier  Battle  Group  (CVBG)  in 
Pensacola.  Florida;  Mobile,  Alabama: 
and  Pascagoula,  Mississippi.  A  total  of 
11  ships  including  an  Aircraft  Carrier, 
Destroyers,  Cruisers.  Minesweepers  and 
Fngates  are  to  be  assigned. 

•  Homneport  ships  comprised  of  a 
Battleship  Surface  Action  Group 
(BBSAG)  at  Corpus  Christi/Ingleside 
and  Galveston.  Texas  and  Naval 
Reserve  Forces  (NRF)  ships  at 
Galveston.  A  training  carrier  will  also 
be  assigned  to  Corpus  Christi.  A  total  of 
10  ships  are  to  be  assigned  to  these  two 
cities. 

•  Homeport  a  total  of  6  support  ships/ 
craft  at  Lake  Charles.  Louisiana; 
Gulfport,  Mississippi:  and  Key  West, 
Florida. 

Dredging  of  navigation  channels  or 
turning  basins  would  occur  at  6  of  the  8 
sites  identified.  A  total  of  approximately 
28  million  cubic  yards  (mcy)  of  new 
material  and  44  mcy  of  maintenance 
material  would  be  dredged  and  disposed 
of  over  the  next  50  years.  Waterfront 
and  ashore  facilities  would  need  to  be 
constructed  to  support  the  homeport 


ships.  The  homeports  would  be 
considered  permanent  naval  facilities. 

At  the  beginning  of  planning  for  this 
strategic  homeporting  action,  thirty 
seven  sites  were  assessed  according  to 
multiple  factors  in  their  ability  to 
homeport  a  BBSAG  or  CVBG.'CV 
Support  ships.  NRF  ships,  or  others. 

Criteria  used  for  this  initial  evaluation 
included  channel  length,  potential  for 
deep-draft  ships  (amount  of  dredging 
required),  shore  access,  ship  operations, 
safety  constraints  (land  availability), 
availability  of  contract  labor  and 
8er\'ice3.  industrial  support  availability, 
and  potential  for  environmental  impact. 

Further  analysis  of  feasible 
alternatives  was  conducted  to  define  a 
preferred  alternative  and  this 
announcement  was  made  by  the 
Secretary  of  Defense.  Alternatives  were: 

•  No  Action  Alternative 

No  additional  ships  assigned  to  the 
Gulf  Coast. 

•  CVBG  Alternatives 

— Disperse  ships  to  Pensacola, 

Mobile,  and  Pascagoula.  (Preferred 
Alternative). 

— All  ships  and  support  at  either 
Pensacola,  Mobile,  or  Pascagoula. 

•  BBSAG  Alternatives 

— Disperse  ships  to  Corpus  Christi/ 

ingleside  and  Gavleston  (Preferred 

Alternative). 
— All  ships  and  support  at  either 

Corpus  Christi/Ingleside,  or 

GalvestorL  ~'' 

•  Other  Strategic  Homeporting 
Either  locating  or  not  locating  the 

proposed  support  ships  at  Lake 
Charles,  Louisiana;  Gulfport. 
Mississippi;  or  Key  West.  Florida. 
These  alternatives  were  also 
evaluated  as  to  the  ability  to  achieve 
cooridinated  deployment  which  is 
important  in  BBSAG/CVBG  strategic 
dispersal  planning. 

The  Draft  Environmental  Impact 
Statement  (DEIS)  for  this  multiple  action 
was  announced  in  the  Federal  Register. 
Vol  51.  No.  172  of  Friday,  September  5, 
1986.  The  Final  EIS  appeared  in  Vol  52, 
No.  16  of  Friday,  Januarj  23. 1987. 
During  the  period  of  review,  public 
hearings  were  held  at  the  sites 
identified. 

Environmental  impacts  are  projected 
to  occur  due  to  construction  activities, 
dredging  and  dredged  material  disposal, 
and  operation  and  maintenance  of  the 
proposed  facilities.  Topography  and 
bathymetry  would  be  altered  during 
construction,  dredging,  and  dredged 
material  disposal.  Existing  channel 
alignment  from  the  Gulf  of  Mexico  into 
Pensacola  Bay  and  inside  Corpus  Christi 
Bay  could  be  enlarged.  Turning  basins 
and  berthing  areas  would  also  be 


dredged  at  Corpus  Christi,  Galveston. 
Lake  Charles.  Pascagoula.  Mobile,  and 
Pensacola.  During  the  statement  review 
process,  individual  States  made  a  strong 
case  for  the  receipt  of  beach  quality 
sand.  The  Navy  shall  strive  to  make  the 
maximum  quantities  of  sand  available 
consistent  with  legal  and  budgeting 
constraints.  Short  term  impacts  to  water 
quality  will  occur  due  to  dredging  and 
dredged  material  disposal. 

Surface  runoff  from  the  proposed  sites 
will  cause  a  small  amount  of  nonpoint 
source  pollutant  loading  to  adjacent 
receiving  waters.  Existing  vegetation  on 
portions  of  most  of  the  proposed  sites 
would  be  eliminated.  Existing  vegetation 
to  be  removed  would  be  replaced  by  the 
proposed  facilties.  The  value  of 
subsequent  landscaped  areas  for 
wildlife  habitat  would  be  expected  to  be 
low. 

Deposition  of  dredged  materials 
would  impact  various  habitats.  Upland 
vegetation  would  be  covered  at  upland 
disposal  sites.  Some  wetland  areas 
would  be  affected  by  dredged  material 
disposal.  Offshore  disposal  would 
temporarily  result  in  the  loss  of  benthic 
habitat  at  Gulf  disposal  sites. 

Some  currently  undeveloped  areas 
surrounding  the  proposed  sites  would  be 
developed  for  residential  and 
commencal  use.  Existing  upland  habitat 
would  be  replaced  by  urban  and 
industnal  uses.  Other  currently 
develped  areas  would  expenence  an 
increase  in  density  along  with 
associated  problems  as  traffic 
increased  demand  for  services,  etc 

During  the  period  of  const.njction 
(1988-1990)  a  miximum  of  5.200  new  jobs 
would  be  created  resulting  m  annual 
income  approaching  an  estimated  $113 
million  in  1990.  By  1991.  when  all  eight 
proposed  installations  become  fully 
operational,  over  20.000  new  jobs  would 
be  created.  12.000  of  which  would  be 
military  and  civilian  personnel  assigned 
direcUy  to  the  installations  and  the 
homeported  ships.  TTiese  new  jobs  could 
bring  in  about  $370  million  per  year  in 
new  wage  and  salar>'  income  and  should 
provide  a  welcome  economic  stimulus  at 
many  of  the  sites. 

While  many  of  the  new  jobs  would  go 
to  people  already  residing  in  the 
respective  areas,  the  new  job 
opportunities  would  bring  an  estimated 
32,500  new  residents  into  the  combined 
areas  of  impact.  These  include  10,750 
militarv'  personnel  plus  their  families. 
This  influx  of  people  would  mean  more 
school  children,  more  utility 
consumption  increased  need  for 
community  services  (fire  protection, 
recreational  facilities,  medical  care  etc.), 
and  more  traffic  in  certain  areas. 
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Existing  utility  systems  generally  have 
the  capacity  to  accommodate  the 
increased  demand  or  will  be  able  to 
expand  to  provide  for  the  expected 
increases.  In  some  area  schools,  new 
classrooms  would  be  required.  Most 
areas  would  have  sufRcient  housing 
stock  available  to  provide  for  the 
expected  demand  for  additional  units  to 
house  the  new  population.  However,  in 
the  Ingleside  area  in  particular,  a 
significant  increase  in  new  residential 
units  would  be  needed  to  house  the  new 
population. 

A  number  of  comments  received 
throughout  the  EIS  process  deal  with 
whether  or  not  the  Navy  was  proposing 
to  base  ships  with  nuclear  weapons  at  a 
particular  site.  Because  the  information 
is  classiHed  for  national  security 
reasons,  the  Navy  can  neither  confirm 
nor  deny  the  presence  or  absence  of 
nuclear  weapons  aboard  any  station, 
ship,  or  aircraft. 

Other  issues  raised  included  dredging 
and  dredged  material  disposal,  solid 
waste  disposal  from  ships,  and  possible 
impacts  to  offshore  oil  and  gas  leasing 
operations.  Specific  issues  raised  and 
addressed  by  the  Navy  for  each 
homeport  site  are  as  follows: 

Corpus  Chhsti/lngleside,  Texas — The 
environmental  concern  raised  most 
often  regarded  potential  adverse 
impacts  associated  with  the  expansion 
of  Dredge  Disposal  Area  No.  13  into  the 
open  waters  of  Corpus  Christi  Bay. 
Navy  has  responded  to  this  concern  by 
proposing  a  new  upland  disposal  site  to 
replace  the  expansion  of  Disposal  Area 
No.  13.  Use  of  this  upland  disposal  site 
would  minimize  adverse  effects  which 
might  result  from  the  placement  of 
dredged  material  in  the  Bay. 

Other  issues  raised  included  disposal 
of  gray  water,  possible  effects  to  the 
Brown  Pelican,  and  secondary  impacts 
to  the  community. 

Galveston,  Texas — Issues  of  concern 
at  the  Galveston,  Texas  site  were 
numerous  and  varied,  including  such 
topics  as  dredged  material  disposal, 
mitigation,  alternatives  analysis,  fiscal 
impacts,  threatened  and  endangered 
species,  and  cumulative  impacts. 

Lake  Charles,  Louisiana — No  issues 
of  consequence  are  believed  to  remain. 

Pensacola,  Florida — Issues  of  concern 
regarding  the  proposed  action  at 
Pensacola  included  numerous  comments 
on  the  proposed  dredged  material 
disposal  plan. 

Mobile.  Alabama — Because  the 
detailed  analysis  of  the  Pinto  Island  site 
indicated  that  development  of  this  site 
could  not  be  recommended,  additional 
alternative  analyses  were  performed  for 
the  proposed  homeporting  at  Mobile, 
Alabama.  The  analyses  determined  that 


the  Theodore  Industrial  Park  site  was 
suitable  for  the  homeporting  action. 

Pascagoula,  Mississippi — Ma  jor 
issues  of  concern  regarding  the 
proposed  action  at  Pascagoula, 
Mississippi  were  the  causeway  to 
Singing  River  Island  and  the 
development  of  Singing  River  Island. 
The  causeway  is  to  be  provided  by  the 
City  of  Pascagoula  for  access  to  the  site. 
The  application  for  the  causeway  is 
being  reviewed  under  U.S.  Coast  Guard 
permit  regulations.  Proposed  revisions 
to  the  Port  of  Pascagoula  Special 
Management  Area  Plan  have  been  made 
to  accommodate  the  Navy's 
development  of  Singing  River  Island. 

Gulfport,  Mississippi — No  issues  of 
consequence  are  believed  to  remain. 

Key  West.  Florida — No  issues  of 
consequence  are  believed  to  remain. 

Finally,  in  the  preparation  of  this 
Record  of  Decision,  the  Navy  considered 
comments  received  subsequent  to  the 
publication  of  the  FEJS.  Concerns  for  the 
most  part  were  reminders  that  the  Navy 
must  mitigate  as  previously  suggested, 
especially  as  concerned  dredging 
impacts  and  impacts  on  individual 
species  and  ecological  areas.  Some 
commenters  did  request  additional  data; 
however,  the  Navy  is  of  the  opinion  that 
the  documentation  completed  did 
provide  adequate  detail  on  which  to 
base  a  decision. 

One  new  area  of  concern  raised  was 
the  Hazard  of  Electromagnetic  Radiation 
to  Ordnance  (HERO)  and  the  likelihood 
that  citizens  and  naval  personnel  will  be 
adversely  affected.  Consideration  of  any 
HERO  effects  is  an  integral  part  of 
planning  for  Navy  operations.  Prior  to 
facilities  construction,  a  thorough 
analysis  involving  all  prospective 
transmitters  along  with  their  respective 
antenna  patterns  is  performed  to 
identify  safe  distances  from  the 
ordnance  expected  to  be  present. 
Relocations  are  then  accomplished  as 
applicable.  After  installation,  actual 
measurements  are  taken  and  arcs 
identified  for  each  transmitter. 
Conversely,  each  weapon/system, 
ordnance  assembly/handling  area, 
access/egress  route,  etc.,  is  identified 
and  compared  to  the  arcs  previously 
mentioned.  Again,  relocations  are 
performed  where  possible  and/or 
equipment  operating  procedures  are 
modified  to  insure  corapatability.  All  of 
this  results  in  a  station  emission  control 
"bill"  (procedures]  which  insure 
personnel  and  equipment  safety. 
Procedures  are  updated  as  equipment 
and/or  ordnance  changes  are  introduced 
into  the  inventory.  Accordingly,  it  is  not 
expected  that  any  Navy  operation, 
ashore  or  afloat,  will  constitute  a  HERO 


hazard  to  either  Navy  personnel  or  the 
surrounding  community. 

As  expected  with  an  action  of  this 
magnitude,  the  Navy  has  worked  closely 
with  Federal,  State  and  local  agencies 
connected  with  the  homeporting  action. 
That  close  working  relationship  will 
continue  as  we  design,  develop  the 
homeports,  and  execute  final  actions. 

Dated:  May  29.  19B7. 
Harold  L.  Stoller. 

CDR/AG,  USN.  Federal  Register  Liaison 
Officer 

[FR  Doc.  87-12681  Filed  6-3-87:  8:45  am) 
MUIMQ  COOC  MIO-AE-M 

Naval  Research  Advisory  Committee; 
Closed  Meeting 

Pursuant  to  the  provisions  of  the  . 

Federal  Advisory  Committee  Act  (5 
U.S.C.  app.).  notice  is  hereby  given  that 
the  Naval  Research  Advisory 
Committee  Panel  on  the  Role  of  Space 
Based  Activities  in  Support  of  Naval 
Warfare  will  meet  on  June  16  and  17. 
1987.  The  meeting  will  be  held  at  the 
Naval  Intelligence  Support  Center, 
Suitland,  Maryland  on  June  16;  and  the 
Office  of  Naval  Research,  80Q  North 
Quincy  Street,  Arlington,  Virginia  on 
June  17, 1987.  The  meeting  will 
commence  at  8:30  A.M.  and  terminate  at 
5:30  P.M.  on  June  16;  and  commence  at 
8:30  A.M.  and  terminate  at  3:30  P.M.  on 
June  17, 1987.  All  sessions  of  the  meeting 
will  be  closed  to  the  public. 

The  purpose  of  the  meeting  is  to 
conduct  a  review  of  Soviet  space 
activities  related  to  naval  operations, 
identify  efforts  of  concern  and  provide 
suggestions  for  validating  the  utility  of 
those  efforts,  prepare  an  independent 
warefare  assessment  of  space  based 
surveillance  and  targeting  alternatives, 
and  assess  the  potential  for  inexpensive 
reconstitution  of  wartime  space  assets. 
The  agenda  will  include  technical 
briefings  and  discussions  related  to 
Soviet  space  technology.  These  briefings 
and  discussions  will  contain  classified 
information  that  is  specifically 
authorized  under  criteria  established  by 
Executive  order  to  be  kept  secret  in  the 
interest  of  national  defense  and  is  in 
fact  properly  classified  pursuant  to  such 
Executive  order.  The  classified  and 
nonclassified  matters  to  be  discussed 
are  so  inextricably  intertwined  as  to 
preclude  opening  any  portion  of  the 
meeting.  Accordingly,  the  Secretary  of 
the  Navy  has  determined  in  writing  that 
the  public  interest  requires  that  all 
sessions  of  the  meeting  be  closed  to  the 
public  because  ihey  will  be  concerned        » 
with  matters  listed  in  section  552b(c)(l) 
of  title  5.  United  States  Code. 


For  further  information  concerning 
this  meeting  contact:  Commander  T.C. 
Fritz,  U.S.  Navy,  Office  of  Naval 
Research  (Code  lOON).  800  North  Quincy 
Street,  Arlington.  VA  22217-5000: 
Telephone  number  (202)  69&-4870. 

Dated:  May  29,  1987. 
Harold  L  Stoller,  |r.. 
Commander,  /AGO,  U.S.  Navy  Federal 
Register  Liaison  Officer 
jFR  Doc.  87-12684  Filed  6-3-87;  8:45  am) 
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DEPARTMENT  OF  EDUCATION 

National  Board  of  the  Fund  for  the 
Improvement  of  Postsecondary 
Education 

agency:  National  Board  of  the  Fund  for 

the  Improvement  of  Postsecondary 

Education. 

action:  Notice  of  closed  meeting. 

summary:  This  notice  sets  forth  the 
proposed  agenda  of  a  forthcoming 
meeting  of  the  National  Board  of  the 
Fund  for  the  Improvement  of 
Postsecondary  Education.  This  notice 
also  describes  the  functions  of  the 
Board.  Notice  of  the  meeting  is  required 
under  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act. 
DATE:  June  25. 1987  at  5:30  p.m.  to  June 
27.  1987  at  12:00  p.m. 
ADDRESS:  Embassy  Row  Hotel.  2015 
Massachusetts  Avenue.  NW., 
Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  H.  Karelis,  Director,  Fund  for 
the  Improvement  of  Postsecondary 
Education.  400  Maryland  Avenue.  SW., 
Room  3100  ROB  »3,  Washington,  DC 
20202(202-245-8091). 
SUPPLEMENTARY  INFORMATION:  The 

National  Board  of  the  Fund  for  the 
Improvement  of  Postsecondary 
Education  is  established  under  section 
1001  of  the  Higher  Education 
Amendments  of  1980.  Title  X  (20  U.S.C. 
1135a-l).  The  National  Board  of  the 
Fund  is  established  to  "advise  the 
Secretary  and  the  Director  of  the  Fund 
for  the  Improvement  of  Postsecondary 
Education  ...  on  the  selection  of 
projects  under  consideration  for  support 
by  the  Fund  in  its  competitions." 

The  meeting  of  the  National  Board  is 
closed  to  the  public.  The  meeting  is  for 
the  purpose  of  reviewing  and  evaluating 
grant  applications  submitted  to  the  Fund 
under  the  comprehensive  Program. 

The  meeting  of  the  National  Board 
will  be  closed  to  the  public  from  5:30 
p.m..  June  25  until  the  conclusion  of  the 


agenda,  approximately  12:00  p.m..  June 
27.  The  meeting  will  be  closed  under  the 
authority  of  section  10(d)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L  92-463; 
5  U.S.C.  Appendix  2)  and  under 
exemptions  (4)  and  (6)  of  5  U.S.C.  552(c) 
(Pub.  L.  94-409).  The  review  and 
discussions  of  the  applications  and  the 
qualifications  of  proposed  staff  may 
disclose  commercial  or  financial 
information  obtained  from  a  person  and 
privileged  or  confidential  or  which 
would  disclose  information  of  a 
personal  nature  where  disclosure  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy  if 
conducted  in  open  session. 

A  summary  of  the  activities  at  the 
closed  session  and  related  matters 
which  are  informative  to  the  public 
consistent  with  the  policy  of  Title  5 
U.S.C.  552b  will  be  available  to  the 
public  within  fourteen  days  of  the 
meeting. 

Records  are  kept  of  all  Board 
proceedings,  and  are  available  for 
public  inspection  at  the  office  of  the 
Fund  for  the  Improvement  of 
Postsecondary  Education.  Room  3100, 
Regional  Office  Building  «3,  7th  &  D 
Street,  SW..  Washington.  DC  20202  from 
the  hours  of  8:00  a.m.  to  4:30  p.m. 
C.  Ronald  Kimberling, 
Assistance  Secretary  for  Postsecondary 
Education. 
[FR  Doc  87-12648  Filed  6-3-67;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Idatio  Operations  Office  Program 
Research  and  Development 
Announcement;  Advanced  Sensor 
Research  and  Development  for 
Cement  Kiln,  Non-Paper  Drying,  and 
Distillation  Applications 

agency:  Department  of  Energy. 
ACTION:  Program  Research  and 
Development  Announcement  (PRDA) 
No.  DE-PR07-871D12691  for  Advanced 
Sensor  Research  and  Development  for 
Cement  Kiln.  Non-Paper  Drying,  and 
Distillation  Applications. 

SUMMARY:  The  U.S.  Department  of 
Energy,  Idaho  Operations  Office,  is 
seeking  to  stimulate  and  support 
Research  and  Development  of  the 
following  unique  and  innovative  sensors 
for  industrial  use.  The  expected 
relationship  will  be  one  of  financial 
assistance  and  will  be  governed  by  the 
DOE  Financial  Assistance  Rules  (DOE- 
FAR).  Categories:  1.  A  sensor  for 
determining  material  temperature  in  the 


hottest  zone  of  a  cement  kiln. 

2.  A  sensor  for  determining,  in  real- 
time, the  moisture  content  of  non-paper 
products  as  they  are  dried.  3.  A  sensor 
for  determining,  in  real-time,  fluid 
composition  in  distillation  applications. 

The  work  will  be  conducted  in  three 
phases  for  each  sensor  type.  In  Phase  1.  = 
a  laboratory'  study  will  be  performed  to 
establish  the  technical  and  economic 
feasibility  of  the  proposed  concept. 
During  Phase  2.  a  prototypic  sensor  will 
be  designed,  developed,  tested,  and 
evaluated  in  a  laboratory  environment. 
The  third  and  final  phase  will  involve 
testing  of  the  sensors  at  one  or  more 
industrial  sites.  Total  DOE  funding  for 
Phase  1  is  S300.000.  DOE  estimates  a 
total  of  $1,000,000  will  be  available  for 
Phases  2  and  3,  depending  upon  the 
results  of  preceding  phases  and 
available  DOE  funds.  Consideration 
may  be  given  to  initiating  work  at  any 
phase,  if  a  proposer  can  demonstrate  to 
DOE  the  satisfactory  completion  of  prior 
phases. 

DOE  is  anticipating  multiple,  cost 
sharing  agreements  resulting  from  this 
PRDA.  To  be  considered  for  award, 
proposals  must  contain  a  credible 
analysis  indicating  a  potential  national 
energy  savings  of  at  least  0.01  Quads  per 
year,  assuming  the  proposed  sensor  is 
successfully  developed  and 
implemented  by  industry. 
DATES:  The  PRDA  will  be  issued  during 
May  1987  with  proposals  due 
approximately  45  days  thereafter. 

Contacts:  Potential  proposers  desiring 
to  receive  a  copy  of  the  PRDA  should 
provide  a  written  request  to  the 
following  address:  U.S.  Department  of 
Energy.  Idaho  Operations  Office,  785 
DOE  Place,  Idaho  Falls,  ID  83402.  ATTN; 
D.  L.  HOffer,  Contracts  Management 
Division. 

Issued  at  Idaho  Falls.  Idaho,  on  May  14. 
1987. 

H.  Brent  Clark, 

Contracting  Officer.  Director,  Contracts 

Management  Division. 

(FR  Doc.  87-12771  Filed  6-3-67;  8:45  am] 

BILUNG  CODE  WSO-OI-M 


Idaho  Operations  Office,  Program 
Research  and  Developn>ent 
Announcement;  State-Team 
Geothermal  Technical  Assistance 

agency:  Department  of  Energy. 
action:  Program  Research  and 
Development  Announcement  (PRDA) 
No.  DE-PR07-87ID12693  for  State-Team 
Geothermal  Technical  Assistance. 
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summary:  The  U.S.  Department  of 
Energy,  Idaho  Operations  Office,  desires 
to  receive  and  consider  for  support, 
proposals  from  State  educational 
institutions  who  desire  to  cost-share  on 
state-oriented  technical  assistance  and 
related  activities  in  the  areas  of 
geothermal  direct  use  development  and 
moderate  temperature  (90*C  to  15(yC) 
wellhead  electric  generation  systems 
development.  The  Geothermal  Energy 
Research,  Development,  and 
Demonstration  Act  of  1974  provides  for 
DOE  to  enter  info  agreements  with 
States  to  perform  geothermal  resource 
analyses  and  technology  transfer.  The 
Congress  has  mandated  that  certain 
funds  would  be  used  to  assist  the  States 
(the  definition  of  "States"  means  the  50 
States  of  the  Union,  the  District  of 
Columbia,  and  the  territories  of  the 
United  States]  with  significant 
hydrothermal  resources.  The  total 
amoung  of  DOE  funding  allotted  for  this 
program  is  approximately  $360.00a  DOE 
expects  to  make  one  award  and  the 
DOE  cost-share  will  not  exceed 
$360,000.  The  State  must  cost-share  a 
minimum  of  10%  of  the  grosa  amount 
requested.  The  expected  contractual 
relationship  will  be  a  grant. 

Minimum  Requirements:  Responses 
shall  demonstrate  that: 

1.  The  agency  ia  designated  by  the 
State  to  conduct  technical  activities  in 
the  development  of  projects  as  being 
responsible  for  geothermal  resources 
within  the  State  utilizing  low  and 
moderate  temperature  geothermal 
resources  and  the  State  has  significant 
hydrothermal  resources  as  defined  by 
DOE  research  programs  or  by  the  U.S. 
Geological  Survey  Circulars  790  and  892. 

2.  The  proposer  must  have  available 
an  extensive  library  of  geothermal 
direct-use  data  that  will  be  used  to 
support  the  required  activities. 

dates:  The  PRDA  will  be  issued  during 
June  1987  with  proposals  due 
approximately  30  days  thereafter. 
CONTACTS:  Potential  proposers  desiring 
to  receive  a  copy  of  the  PRDA  should 
provide  a  written  request  to  the 
following  address:  Department  of 
pjiergy,  Idaho  Operations  Office.  ATTN: 
Trudy  A.  Thome,  Contracts 
Management  Division,  785  DOE  Place, 
Idaho  Falls,  ID  83402. 

Issued  at  Idaho  Falls,  Idaho,  on  May  IS, 
1987. 

H.  Brent  Clarfc, 

Director,  ControiUa  ManojiemeRt  Division. 
(FR  Doc.  87-12772  Filed  6-3-87:  8:45  am) 
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Economic  Regulatory  Administration 

(ERA  Docket  No  e7-06-NG| 

Bountiful  Corp.;  Order  Granting 
Blanttet  Authorization  to  Import 
Natural  Gas  From  Canada 

AQENCY:  Kconomic  Regulatory 
Administration,  Department  of  Energy. 
ACTION:  Notice  of  Order  Granting 
Blanket  Authorization  to  Import  Natural 
Gas  From  Canada. 

SUMMARY:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  gives  notice  that  it  has 
issued  an  order  granting  Bountiful 
Corporation  (Bountiful)  hlankft 
authorization  to  import  nnftirnl  eas  from 
Canada.  The  order  issued  in  ERA 
Docket  No.  87-06-NG  authorizes 
Bountiful  to  import  up  to  73  Bcf  over  a 
two-year  period  for  sale  in  the  domestic 
spot  market. 

A  copy  of  this  order  is  available  for 
inspection  and  copying  in  the  Natural 
Gas  Division  Docket  Room.  GA-076, 
Forrestal  Building,  inoo  Independence 
Avenue.  SW  ,  Washington.  DC.  20585, 
(202)  586-9478  The  docket  room  is  open 
between  the  hours  of  8:00  a.m.  and  4:30 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

Issued  in  Washington.  DC.  May  27, 1987. 
Constance  L.  Buckley, 
Director.  Natural  Gas  Division,  Office  of 
Fuels  Programs.  Economic  Regulatory 
Administration. 

[Vn  Doc.  87-12770  Filed  6-3-87;  8:46  am] 
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Federal  Energy  Regulatory 
Commission 

I  Docket  No«  ER87-45O-000,  et  at.  I 

Electric  Rate  and  Corporate 
Regulation  Filings;  Interstate  Power 
Co.  et  al. 

June  1. 1987. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Interstate  Power  Company 
[Docket  No.  ER87-45O-00O1 

Take  notice  that  Interstate  Power 
Company  (IPW)  on  May  26.  1987. 
tendered  for  filing  proposed  voluntary 
changes  in  its  rates  and  charges 
applicable  to  the  following: 

Rate  Schedule  No.  499  applicable  to 
nineteen  firm  wholesale  municipal 
customers,  jurisdictional  revenues 
would  decrease  by  S317.000  based  on 
the  12  month  period  ending  June  30, 
1987, 


Revised  EXHIBIT  •ff  to  the 
Transmission  and  Utilization  Agreement 
between  IPW  and  Cooperative  Power 
Association,  jurisdictional  revenues 
would  decrease  by  $75,000  based  on  the 
12  month  period  ending  June  30,  1987. 

A  newly  tariffed  Munii  ipat  Wheeling 
Electric  Tariff.  Original  Volume  No.  3, 
Original  Sheet  Na  3  applicable  to  nine 
municipal  wheeling  customers. 
jurisdictional  revenues  would  decrease 
by  $103,000  based  on  the  12  month 
period  ending  June  30, 1987. 

IPW  states  that  the  proposed  decrease 
scheduled  for  July  1, 1987  In  the  rates  is 
intended  to  decrease  revenue  to  a  level 
commensurate  with  the  level  of  income 
tax  expense  resulting  from  the  Tax 
Reform  Act  of  1986.  The  change  in  cost 
of  service  has  been  computed  in 
accordance  with  proposed  Part  36.27  of 
the  Regulations. 

A  copy  of  the  appropriate  portions  of 
the  filing  has  been  served  upon  IPW's 
jurisdictional  customers  and  the  State 
Commissions  of  Iowa,  Ilhnois  and 
Minnesota. 

Comment  date:  June  15. 1987,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Molyoke  Water  Power  Company  and 
liolyoke  Power  and  El«ctric  Company 

[Docket  No  ERft4-574-O04| 

Take  notice  that  on  May  28,  1987, 
Holyoke  Water  Power  Company  and 
Holyoke  Power  and  Electric  Company 
("Holyoke")  filed  amendments  to  the 
three  Mt.  Tom  Power  Contructs  and 
related  materials  in  response  to  the 
Commission's  deficiency  letter  dated 
April  22.  1987  related  to  the  January  16, 
1987  compliance  filing  of  Holyoke 

A  copy  of  the  filing  was  .served  on  a!! 
customers  under  the  Mt  Tom  contracts, 
as  well  as  all  persons  on  the  official 
service  list  in  this  docket 

Comment  date  June  15.  1987,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

3.  Iowa  Electric  Light  and  Power 
Company 

(Docket  No.  ER87-399-000| 

Take  notice  that  Iowa  Electric  Light 
and  Power  Company  (Iowa  Electric),  on 
May  26.  1987.  tendered  for  filing 
amendments  to  its  filing  of  April  21. 
1987,  which  proposed  a  rate  for  third 
party  purchase  and  resale  transactions. 
The  rate  applies  to  any  party  connected 
to  Iowa  Electric  with  service  schedules 
providing  for  third  party  purchase  and 
resale  transactions  along  the  Twin 
Cities— Iowa— St.  Louis  345KV 
transmission  line.  The  amendments 
clarify  the  applicability  of  the  rale  and 


change  the  requested  effective  date  from 
February  1,  1987  to  June  1,  1987. 

Comment  date:  June  15.  1987,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  document. 

4.  Iowa  Southern  Utilities  Company 

[Docket  No.  ER87-44tM)(io| 

Take  notice  that  on  May  22, 1987, 
Iowa  Southern  Utilities  Company  (Iowa 
Southern)  tendered  for  filing  an 
Interconnection  and  Transmission 
Agreement  dated  October  24.  1986, 
between  Iowa  Southern  and  Northeast 
Missouri  Electric  Power  Cooperative, 
Inc. 

The  Interconnection  and 
Transmission  Agreement  supersedes  in 
its  entirety  an  existing  agreement  and 
among  other  things,  establishes  the 
rights  and  obligations  of  the  parties,  the 
points  of  delivery,  maximum 
transmission  capacity,  metering 
procedures,  power  factor  requirements, 
and  rs^te  for  transmission  service. 

Iowa  Southern  requests  that  the  filing 
be  permitted  to  become  effective  July  31, 
1987. 

Comment  date:  June  15. 1987.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  The  Kansas  Power  and  Light 
Company 

(Docket  No.  F.R87-441-0001 

fake  notice  that  on  May  21. 1987.  The 
Kansas  Power  and  Light  Company  (KPL) 
tendered  for  filing  a  newly  executed 
renewal  contract  dated  April  21, 1987. 
with  the  City  of  Clay  Center,  Clay 
Center,  Kansas  for  wholesale  service  to 
the  community.  KPL  states  that  this 
contract  permits  the  City  of  Clay  Center 
to  receive  service  under  rate  Schedule 
WTU-12/83  designated  Supplement  No. 
8  to  Rate  Schedule  FERC  No.  183.  The 
proposed  contract  change  provides 
essentially  for  the  ten  year  extension  of 
the  original  terms  of  the  presently 
approved  contract.  In  addition,  KPL 
states  that  copies  of  the  contract  have 
been  mailed  to  the  City  of  Clay  Center 
and  the  State  Corporation  Commission. 

Comment  date:  June  15.  1987,  in 
accordance  wtth  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Pacific  Power  &  Light  Company,  an 
Assumed  Business  Name  of  PacifiCorp. 

(Docket  No.  ER87-447-000| 

Take  notice  that  Pacific  Power  &  Light 
Company  (Pacific),  an  assumed  business 
name  of  PacifiCorp.  on  May  26.  1987. 
tendered  for  filing,  in  accordance  with 
Section  35.30  of  the  Commission's 
Regulations.  Pacific's  Revised  Appendix 
1  for  the  State  of  Washington  and 
Bonneville  Power  Administration's 


(Bonneville)  Determination  of  Average 
System  Cost  (ASC)  for  the  state  of 
Washington  (Bonneville's  Docket  No.  5- 
A2-8601).  The  Revised  Appendix  1 
calculates  the  ASC  for  the  states  of 
Washington  applicable  to  the  exchange 
of  power  between  Bonneville  and 
Pacific. 

Pacific  requests  waiver  of  the 
Commission's  notice  requirements  to 
permit  this  rate  schedule  to  become 
effective  October  2.  1986,  which  it 
claims  is  the  date  of  commencement  of 
service. 

Copies  of  the  filing  were  supplied  to 
Bonneville,  the  Washington  Utilities  and 
Transportation  Commission,  Olympia, 
Washington,  and  Bonneville's  Direct 
Service  Industrial  Customers. 

Comment  date:  June  15, 1987,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  The  Potomac  Edison  Company 

[Docket  No.  ER87-448-0a)| 

Take  notice  that  The  Potomac  Edison 
Company,  on  May  26, 1987.  tendered  for 
filing  proposed  changes  in  its  FERC 
Electric  Tariff,  Original  Volume  No.  3. 
The  proposed  changes  substitute  a 
superseding  Electric  Ser\'ice  Agreement 
with  the  Town  of  Front  Royal,  Virginia. 
for  the  one  previously  in  effect  to  add  a 
second  connection  point,  revise 
Appendix  A  of  the  Electric  Service 
Agreement  between  The  Potomac 
Edison  company  and  the  City  of 
Hargerstown,  Maryland,  to  change  the 
location  of  a  connection  point,  and  to 
acknowledge  formally  Old  Dominion 
Electric  Cooperative  as  a  customer. 
These  changes  are  proposed  to  be 
deemed  effective  in  accordance  with  the 
terms  of  the  filed  documents. 

The  changes  proposed  are  for  the 
purposes  of  updating  the  Agreements  to 
reflect  changes  in  operating  conditions 
and  updating  the  Commission's  records. 

Copies  of  the  filing  were  served  upon 
the  City  of  Hagerstown.  Maryland,  the 
Maryland  Public  Service  Commission. 
Old  Dominion  Electric  Cooperative, 
Town  of  Front  Royal.  Virginia,  and  the 
Virginia  State  Corporation  Commission. 

Comment  date:  June  15, 1987,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

B.  Public  Service  Company  of  New 
Mexico 

[Docket  No.  ER8~-449-0001 

Take  notice  that  on  May  26, 1987, 
Public  Service  Company  of  New  Mexico 
(PNM)  tendered  for  filing  Amendment 
No.  1  to  an  Agreement  for  Wheeling 
Service  entered  into  on  October  23, 1974 
between  PNM  and  the  Navajo  Tribal 
Utility  Authority  (NTUA). 


The  Amendment  increases  the  amount 
of  capacity  reserved  for  NTUA  by  PNM 
from  15  m"w  to  30  MW.  The 
compensation  for  the  firm  transmission 
service  is  increased  to  $3.00/kW-mo, 
and  NTUA  is  afforded  certain  rate 
modification  provisions.  The 
amendment  extends  the  term  of  the 
Agreement  for  20  years. 

Copies  of  the  filing  were  served  upon 
NTUA  and  the  New  Mexico  Public 
Service  Commission. 

Comment  date:  June  15.  1987,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  document. 

9.  Southern  California  Edison  Company 

(Docket  No.  ER87-445-000| 

Take  notice  that,  on  May  22, 1987, 
Southern  California  Edison  Company 
("Edison")  tendered  for  filing 
Amendment  No.  1  to  the  Edison-Banning 
Interruptible  Transmission  Ser\ice 
Agreement  ("Agreement ")  designated 
Rate  Schedule  FERC  No.  159,  which  has 
been  executed  by  Edison  and  the  City  of 
Banning,  California  ( "Banning"). 

Amendment  No.  1  to  the  Edison-Banning 
Interruptible  Transmission  Service 
Agreement 

The  Amendment  provides  for  an 
additional  interruptible  transmission 
service  Point  of  Receipt  at  Edison's 
Vincent  Substation  500  kV  bus. 

The  Amendment  is  proposed  to 
become  effective  when  executed  by  the 
Parlies  and  accepted  for  filing  by  the 
Commission. 

Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commission  of  the 
State  of  California  and  Banning. 

Comment  date:  June  15,  1987.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Southern  Company  Ser\'ic€,  Inc. 

(Docket  No.  ER87-443-0001 

Take  notice  that  on  May  22, 1987. 
Southern  Company  Service.  Inc..  acting 
on  behalf  of  Alabama  Power  Company, 
Georgia  Power  Company.  Gulf  Power 
Company  and  Mississippi  Power 
Company  ("Southern  Companies"), 
tendered  for  filing  Service  Schedule  EP 
(Economic  Energy  Participation 
Schedule]  to  an  intercharge  contract 
between  Southern  Companies  and 
Jacksonville  Electric  Authority  ("JEA"). 

Service  Schedule  EP  sets  forth  the 
terms,  conditions  and  rates  under  which 
Southern  Companies  agree  to  transmit 
economic  energy  purchased  by  JEA  from 
certain  third  party  utilities  with  which 
Southern  Companies  have  direct 
transmission  interconnections.  Southern 
Company  Service,  Inc. requests  that  the 
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new  service  schedule  be  allowed  to 
become  effective  as  soon  as  possible 
after  its  acceptance  for  filing  by  this 
(Commission. 

Comment  date:  June  15. 1987,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Southwestern  Public  Service 
Company 

lUu(  ket  No.  ER87-444-O0OI 

Take  notice  that  Southwestern  Public 
Service  Company  (Southwestern)  on 
May  22,  1987,  tendered  for  filing  an 
amendment  to  the  Western  Systems 
Power  Pool  (WSPP)  experimental  rates 
to  include  Southwestern  as  a  member  of 
the  WSPP.  Southwesterns  membership 
was  approved  by  the  WSPP  Executive 
Committee  on  May  5, 1967. 

The  two-year  WSi'P  Agreement 
applies  to  experimental  coordination 
transactions  between  a  number  of 
electric  utility  companies  which  own  or 
operate  electric  generation  and/or 
transmission  systems  that  are 
interconnected  to  at  least  one  other 
party  to  the  Agreement  or  have 
contractual  rights  with  a  third  party  to 
deliver  power  to  and  receive  power  from 
another  party. 

The  WSPP  Agreement  will  increase 
the  efficiency  of  Southwestem's 
interconnected  power  system  operations 
to  the  extent  of  prcscheduled 
coordinated  transactions,  such  as 
economy  energy  transactions,  unit 
commitment  service,  firm  system 
capacity/energy  sales  or  exchanges,  and 
transmission  service.  Initial  operations 
of  this  WSPP  began  on  May  1. 1987  and 
the  WSPP  Agreement  sets  forth  the 
terms  and  conditions  to  implement  these 
power  pooling  services. 

The  Commission  arrepieri  the  WSPP 
experimental  rates  with  summary 
adjustment  by  Order  issued  March  12. 
1987  in  Docket  No.  ER87 -97-001.  Smce 
the  Commission  has  already  accepted 
the  WSPP  exppriment.il  rates  for  filing 
and  the  WSPl'  i)egan  imtial  nperntions 
(in  M.iy  1.  \'M7 .  Sviuthwestern  requests 
th<it  the  Commission  approve  the 
proposed  amendment  effective  May  1, 
1987. 

Copies  of  this  filing  were  served  upon 
Public  Utility  Commission  of  Texas, 
New  Mexico  Publn;  Commission. 
Oklahoma  Corporation  Commission, 
K.insas  State  Commission  and  the 
WSPP  F.xeculive  Committee. 

Comment  date:  June  15. 1987,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


2.  UNITIL  Power  Corp. 

(Docket  Na  ER87-20S-000)^ 

Take  notice  that  on  May  26. 1987, 
UNITIL  t'ower  Corp  (UNITIL  Power") 
tendered  for  filing  amendments  to  an 
initial  rate  schedule  for  transmission 
service  for  Public  Service  Company  of 
New  Hampshire  ("PSNH")  filed  on 
December  31.  19H«) 

This  filing  was  in  respoivse  to  a 
February  27,  1967  letter  irum  Jerry  R. 
Milboum  requesting  supplemental 
information  and  revisions  to  the  filing. 

UNITIL  Power  requests  that  the 
Commission  waive  its  standard  notice 
period  and  allow  the  amendments  to 
become  effective  on  October  1.  1986. 
UNITIL  Power  states  that  PSNH  hi*s 
consented  to  this  effective  date. 

UNITIL  Power  slates  that  a  copy  of 
this  rate  schedule  has  been  mailed  to 
PSNH  at  Miuii  hester.  \ew  Hantpshire, 
and  is  being  filed  with  lhf>  New 
Hampshire  Public  UtiltUes  Commission. 

UNITIL  Power  further  states  that  the 
filing  is  in  accordance  with  Part  35  of  the 
Commission's  Regulations. 

Comment  date:  June  15, 1967,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

3.  Western  Ar«a  Power  Administration 

jDocket  No  F.F87-5091-fl00t 

Take  notice  that  on  May  21, 1987.  the 
Under  Secretary  of  the  Department  of 
Energy,  by  Rale  Order  No.  WAPA-34, 
did  confirm  and  approve  on  an  interim 
basis,  to  be  effective  on  June  1, 1987. 
that  being  the  first  day  of  June  1987 
billing  period.  Western  Area  Power 
Administration's  (Western)  Power  Rate 
Schedule  BCP-Fl  for  the  Boulder 
Canyon  Project.  The  power  rates  will  be 
in  effect  pending  the  Commission's 
approval  of  them,  or  substitute  rates,  on 
a  final  basis,  or  until  superseded. 

The  PRS  dated  May  11, 1987,  on  which 
the  power  rates  are  based,  indicates  that 
the  proposed  rates  are  needed  to 
recover  the  full  cost  of  service.  A  brief 
summary  comparing  the  proposed  rates 
to  the  existing  rates  follows. 
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Annual  revenues  for  operating  year 
1987  (June  1. 1986  to  May  31, 1987)  were 
approximately  S27.9  million  while 
average  revenues  for  the  Tirst  five  future 
fiscal  years  (October  1  to  September  30) 
are  approximarely  $34  2  million.  It 
should  be  noted  that  while  annual 
revenues  would  increase  22.6  percent, 
the  composite  rate  would  increase  71.7 


percent.  Annual  revenues  are  impacted 
by  two  factors:  (1)  The  amotint  of  sales 
(kWh).  and  (2)  the  rales  for  such  sales. 
Energy  sales  for  fiscal  year  1988  are 
projected  to  be  15.7  percent  less  than 
sales  for  operating  year  1987  Therefore, 
the  higher  composite  rate  for  1988 
results  in  an  increase  in  rev  enue  but  not 
of  the  same  nxagnitude  as  the  rate 
increase  because  of  a  decrease  in 
energy  sales. 

The  Lower  Basin  Development  Fund 
Contribution  Charge  which  is  in 
addition  to  the  (  hdryes  above  will 
provide  the  revenues  fdr  the  l.nwer 
Colorado  River  Basin  Development 
Fund  pursuant  to  section  1543(<:K2)  of 
the  Colorado  Kiver  Basin  PR)f«'ct  Act  as 
amend«'d  by  the  Hoover  Power  Plant 
Act  of  lyjvj.  1  he  Lower  B«ric 
Developnuiit  Fund  Contribution  Charge 
is  4.5  mills/kWh  to  purchasers  in 
Arizona,  and  2.5  mills/kWh  to 
purchasers  in  California  and  Nevada. 

The  Administrator  of  Western 
certifies  that  the  rates  are  consistent 
with  applicable  law  and  that  they  are 
the  lowest  possible  rates  to  customers 
consistent  with  sound  business 
principles.  The  rate  schedule  is 
submitted  by  the  Under  Secretary  for 
confirmation  and  approval  on  a  final 
basis  beginning  June  1, 1987,  through 
September  30, 1991.  pursuant  to 
authority  vested  in  the  Federal  Energy 
Regulatory  Commission  by  Amendment 
No.  1  to  Delegation  Order  No.  0204-108. 

Comment  date:  June  15.  1987.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

t.  Any  person  desiring  to  he  heard  or 
to  protest  said  fi!:ng  should  file  a  mobon 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE.,  Washington. 
DC  20428.  in  accord.iiv  e  with  Rules  211 
and  214  of  the  Commission  s  Rules  of 
Practice  and  Procedure  (18  CFV.  385.211 
and  3*5.214).  All  such  motion*  or 
protests  shouid  \>e  filed  on  or  before  the 
comment  date  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene  Copies 
of  this  filing  are  on  file  with  the 
CommissKin  and  are  uvatUble  for  public 
inspection. 
Kenneth  F.  Plumb. 
Secrelary. 
jFR  Doc.  87-12739  Filed  6-3-87:  8:46  am) 
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The  McBee  Co.;  (Estate  of  W.D. 
McBee),  et  aU  Applications  for  Small 
Producer  Certificates  ' 

May  2a  1987. 

Take  notice  that  each  of  the 
Applicants  listed  herein  has  filed  an 
application  pursuant  to  section  7(c)  of 
the  Natural  Gas  Act  and  §  157.40  of  the 
Commission's  Regulations  thereunder 
for  a  small  producer  certificate  nf  public 
convenience  and  necessity  aulhonzing 
the  sale  for  resale  and  delivery  of 
natural  gas  in  interstate  commerce,  all 
as  more  fully  set  forth  in  the 
applications  which  are  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Any  person  desiring  to  be  heard  or  to 
make  a  protest  with  reference  to  said 
applications  should  on  or  before  June  It. 
1987,  file  with  the  Federal  Energy 
Regulatory  Commission.  Washington, 
DC  20428.  a  petition  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  rules 
of  practice  and  proceiiure  (18  CVR 
385.211.  385.214).  All  protests  filed  with 
the  Commission  will  be  considered  by  it 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
petition  to  intervene  in  accordance  with 
the  Commission's  rules. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicants  to  appear  or 
be  represented  at  the  hearing. 
Kenneth  F.  Plumb, 
Sccmtary. 


Docket  No. 


0872-488. 


Date  filed 


'  4-27-87 


Applicant 


The  McBee 
Company 
(Estate  of 
WD.  McBee). 
3738  Oak 
Lawn  Aveoue. 
LB  200. 
Dallas,  Texas 
75219 


'  Thii  notice  does  not  provide  for  consolidation 
for  hearing  of  the  »pveral  mnlters  covered  herein. 


Docket  ^to. 

Datefrtod 

Applicant 

CS78-329 

i 
t  4_27-87 

Partnership  of 
Inabnet 

Estate,  Bitly 

E.  Baytes  & 

N.L  Moncnef 

(Partnership 

of  William  M, 

Inabnet,  BiUy 

E  Bayles  4 

N.L. 

Mofxaief).  c/o 

Viktog 

Resources 

- 

P  0  Box 

2441, 
Monroe, 

f 

Louisiana 
71207 

CS83-54-001.  . 

'  5-13-87 

Joseph  Wm 
Foran  and 
Foran  Oil 

Company 
(Joseph  Wm. 
Foran)  Suite 
158,  Pecan 
Creek.  8340 
Meadow 
Road,  Dallas. 
Texas  75231 

CS83-t  17-000.. 

«  5-6-87 

Associated 
Natural  Gas. 
Inc.  (Natural 
Gas 

Associates), 
PO  Box 
5660.  Denver, 
Colorado 
80217 

CS87-68-000.... 

4-24-87 

Ctmton  Energy, 

2460  Two 
St>en  Ptaza, 

777  Walker 
Street, 
Houston, 
Texas  77002 

CS87-69-000.... 

5-4-67 

Ensign  holdings 
IrK..  Ensign 
Oil  and  Gas 
Inc ,  EOG 
(Louisiana) 
Inc.,  EOG 
(Texas)  Inc., 
EOG  (New 
Mexico)  Inc 
and  Ensign 
Operating 
Co..  621  17tti 
Street.  Suite 

' 

1140.  Denver, 

Colorado 

80293 

CS87-70-000.... 

5-4-87 

American 
Exploration 
Company. 
4500 

RepublicBank 
Center,  700t) 
Louisiana. 

Houston, 
^exas  77002 

Docket  No. 

Date  Wed 

Applicant 

CS87-71-000.... 

5-5-87 

The  Plaza 
Petroleum 
Company. 
8801  Soutti 
Yale  Soite 
290  Tiiisa 

OkiarK>ma 
74137 

CS87-72-000.... 

5-8-87 

B.B.L.,  Ltd., 
P.O.  Box  911. 
Breckenridge. 

Texas  76024 


Footnotes 

'  Letter  dated  April  24,  1987.  received  April 
27.  1987,  advising  that  the  executors  of  the 
Estate  of  WD  McBee  are  now  the  partners  m 
ownership  of  The  McBee  Company,  that  these 
owners  are  M  A  McBee  William  D  McBee. 
Jr  and  Dorottry  Ann  McBee  Bueli  and  re- 
questing that  tt>e  small  producer  ceroticate 
issued  in  Docket  No  0872-488  be  redesig- 
nated under  tt>e  name  o<  Tne  McBee  Cornpa- 
ny. 

2  Letter  dated  Apm  24,  1987.  recerveo  April 
27,  1987,  requesting  reOesignatJOn  ot  smaB 
producer  certificate 

'  Lene-  dated  Apni  29    1987   rece^red  May 

5,  1987.  as  supptemented  tjy  lettef  dated  May 

6.  1987,  received  May  13,  1967,  requesting 
that  the  small  producer  certificate  issued  m 
Docket  No  CS83-54-000  to  Joseph  Wm. 
Foran  tie  amended  to  add  Foran  Oil  Company 
as  certificate  co-hotaer 

*  Letter  dated  May  5,  1987  received  Way  6. 
1987.  requesting  reoesignation  oi  s-Tiai.  pro- 
ducer certificate 

I  PR  Doc  87-12718  Filed  6-3-87;  8:45  am) 
BILUNQ  CODE  6717-01-M 


(Docket  Nos  CP87-33e-000,  et  al.l 

Natural  Gas  Certificate  FiUngs;  K  N 
Energy,  Inc.,  et  al. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  K  N  Energy,  Inc. 
[Docket  No.  CP87-33fl-000j 
May  22. 1987. 

Take  notice  that  on  May  6. 1987,  K  N 
Energy.  Inc.  |K  N),  P.O.  Box  15265, 
Lakewood.  Colorado  80215.  filed  in 
Docket  No.  CP87-338-000  a  request 
purusant  to  §  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
permission  and  approval  to  abandon 
metering  and  appurtenant  facilities 
installed  for  direct  sales  to  three 
industrial  customers  in  Nebraska  under 
the  certificate  issued  in  Docket  No. 
CP83-14O-O00.  et  al.  pursuant  to  section 
7  of  the  Natural  Gas  Act,  all  as  more 
fully  set  forth  in  the  request  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

K  N  states  that  the  three  customers. 
Nebraska  Farm  Products,  Inc..  in  Cozad. 
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Nebraska,  Consolidated  Blenders.  Inc.. 
in  Ord,  Nebraska,  and  Western  Alfalfa 
Corporation  in  Odessa.  Nebraska,  have 
all  notified  K  N  that  the  subject  facilities 
are  no  longer  needed  because  the  sales 
have  been  terminated.  It  is  asserted  that 
the  three  customers  have  no  further 
need  for  natural  gas  service  at  these 
locations,  and  all  three  have  consented 
to  the  abandonment  of  facilities  as 
proposed. 

Comment  date:  July  6. 1987,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

2.  National  Gas  Pipline  Company  of 
America 

IDockef  No.  CP87-315-000| 
May  26,  1987. 

Take  notice  that  on  April  30. 1987. 
Natural  Gas  Pipeline  Company  of 
America  (Applicant),  701  East  22nd 
Street.  Lombard,  Illinois.  60148,  filed  in 
Docket  No.  CP87-315-000  an  application 
pursuant  tn  section  7  of  the  Natural  Gas 
Act  for  a  certificate  of  public 
convenience  and  necessity  for 
authorization  (1)  to  transport  up  to  a 
maximum  of  15,000  MMBtu  per  day  of 
natural  gas  on  an  interruptible  basis  for 
Aluminum  Company  of  America 
(ALCOA)  and  (2)  to  retain  and  operate 
existing  facilities,  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  for 
public  inspection. 

Applicant  states  that  it  requests 
authority  to  provide  an  interruptible 
transportation  service  for  ALCOA  for  a 
period  of  two  (2)  years  from  the  date  of 
first  delivery  and  month  to  month 
thereafter.  Applicant  would  provide 
such  service  pursuant  to  the  terms  and 
conditions  contained  in  a  Gas 
Transportation  Agreement  (Agreement) 
between  Applicant  and  ALCOA  dated 
August  15. 1986.  it  is  stated. 

Applicant  proposes  to  transport 
natural  gas  for  the  account  of  ALCOA, 
an  industrial  end-user.  The  proposed 
end  use  of  the  gas  would  be  for  use  in 
secondary  aluminum  production  at 
ALCOA'S  Davenport  Works  located  in 
Scott  County,  iowa.  it  is  stated. 

Applicant  proposes  to  receive  natural 
gas  for  the  account  of  ALCOA  at  35 
existing  points  of  receipt  identified  in 
the  Agreement. 

Applicant  proposes  to  transport  the 
gas  on  a  fully  interruptible  basis  and 
would  redeliver  such  volume  for  the 
account  of  ALCOA  to  Iowa  Illinois  Gas 
and  Electric  Company  (Iowa-Illinois)  at 
existing  points  of  interconnection 
between  the  measurement  facilities  of 
Applicant  and  the  facilities  of  Iowa- 
Illinois  located  near  Davenport  in  Scott 
County,  Iowa,  and  at  Applicant's  Molina 


Number  3  meter  in  Henry  County. 
Illinois,  for  redelivery  by  Iowa-Illinois  to 
ALCOA  at  its  Davenport  Works  located 
in  Scott  County.  Iowa. 

In  addition.  Applicant  states  that  one 
of  its  receipt  points  located  in  Nueces 
County,  Texas,  was  constructed  to 
provide  transportation  under  section  311 
of  the  Natural  Gas  Policy  Act  only,  and 
was  therefore  non-jurisdictional 
Applicant  now  requests  authorization 
under  section  7(c)  of  the  Natural  Gas 
Act  to  retain  and  operate  the  facilities 
for  purposes  of  the  transportation 
proposed  herein. 

Applicant  proposes  to  charge  ALCOA 
for  each  MMBtu  of  gas  received  for 
transportation  herein  transportation 
rates  consistent  with  Applicant's  rate 
Schedule  TRT-1. 

In  addition.  Applicant  proposes  to 
redeliver  gas  to  ALCOA  less  certain 
percentage  reductions  for  fuel  consumed 
and  lost  and  unaccounted  for  gas  or,  at 
its  option,  would  charge  ALCOA  for  fuel 
consumed  and  lost  and  unaccounted  for 
gas  as  provided  for  in  the  Agreement. 

Applicant  also  proposes  to  charge 
ALCOA  the  currently  effective  GRI 
surcharge,  if  required. 

Comments  date:  June  16, 1987,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

3.  Southern  Natural  Gas  Company 

(Docket  No.  CP87-310-000J 
May  28,  1987. 

Take  notice  that  on  April  29. 1987. 
Southern  Natural  Gas  Company 
(Applicant).  P.O.  Box  2563.  Birmingham, 
Alabama  35202-2563,  filed  in  Docket  No. 
CP87-310-000  an  application  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act  for  a 
certificate  of  public  convenience  and 
necessity  authorizing  the  transportation 
of  natural  gas  for  Stand  Energy 
Corporation  (Stand),  as  agent  for  Bunge 
Edible  Oil  Company  (Bunge).  Diamond 
Bathurst.  Inc.  (Diamond  Bathurst).  and 
Rock-Tenn  Company  (Rock-Tenn). 
(collectively  referred  to  as  end  users), 
all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Applicant  proposes  to  transport  on  an 
interruptible  basis  the  following 
maximum  daily  volumes  of  natural  gas 
that  the  end-users  have  arranged  to 
purchase  from  Stand:  Up  to  2,000 
MMBtu  to  Bunge;  up  to  2.500  MMBtu  to 
Diamond  Bathurst  at  Atlanta;  up  to  2,500 
MMBtu  to  Diamond  Bathurst  at 
Chattanooga;  and  up  to  3,000  MVfBtu  to 
Rock-Tenn.  Applicant  further  proposes 
that  these  transportations  be  authorized 
for  terms  expiring  on  October  31. 1988. 


It  is  staled  that  Stand  has  agreed  to 
sell  gas  to  the  end-users  and  that  Stand 
would  deliver  the  gas  to  Applicant  at 
various  specified  existing  receipt  points 
on  Applicant's  pipeline  system.  It  is 
claimed  Applicant  would  deliver  the  gas 
the  accounts  of  Bunge,  Diamound 
Bathurst  at  Chattanooga,  and  Rock-Tenn 
to  Chattanooga  Gas  Company 
(Chattanooga)  at  the  existing 
interconnection  between  Applicant  and 
Chattanooga  known  as  the  Chattanooga 
Meter  Station  located  in  Hamilton 
County,  Tennessee,  and  that  Applicant 
would  redeliver  for  the  account  of 
Diamond  Bathurst  at  Atlanta  to  Atlanta 
Gas  Lifjht  Company  (Atlanta)  at  the 
Atlanta  Area  Of  liven,  Point  in  Dekalb 
County,  Georgia.  It  is  indicated 
Applicant  would  deliver  an  equivalent 
quantity  of  gas  less  3.25  percent  of  the 
volume  transported  for  fuel  use. 

Applicant  prtiposes  to  charge  Stand 
the  following  transportation  rates: 

(a)  Where  the  aggregate  of  the 
volumes  transported  and  redelivered  by 
Applicant  on  any  day  to  Chattanooga 
under  any  and  all  transportation 
agreements  with  Applicant,  when  added 
to  the  volumes  of  gas.  delivered  under 
Rate  S<.:hedule  OCD  of  Applicant's  FERC 
Gas  Tariff  on  such  day  to  Chattanooga 
do  not  exceed  the  daily  contract 
demand  of  Chattanooga,  the 
transportation  rate  would  be  48.2  cents 
per  MMBtu;  and 

(b)  Where  the  aggregate  of  the 
volumes  transported  and  redelivered  by 
Applicant  on  any  day  to  Chattanooga 
exceed  the  daily  contract  demand  of 
Chattanooga,  the  transportation  rate  for 
the  excess  volumes  shall  be  77.6  cents 
per  MMBtu. 

(c)  Where  the  aggregate  of  the 
volumes  transported  and  redelivered  by 
Applicant  on  any  day  to  Atlanta  under 
any  and  all  transportation  agreements 
with  Applicant,  when  added  to  the 
volumes  of  gas  delivered  under 
Applicant's  Rate  Schedule  OCD  on  such 
day  to  Atlanta  do  not  exceed  the  daily 
contract  demand  of  Atlanta,  the 
transportation  rate  shall  be  48  2  cents 
per  MMBtu;  and 

(d)  Where  the  aggregate  of  the 
volumes  transported  and  redelivered  by 
Applicant  on  any  day  to  Atlanta  exceed 
daily  contract  demand  of  Atlanta,  the 
transportation  rate  for  the  excess 
volumes  shall  be  77.6  cents  MMBtu. 

In  addition.  Applicant  proposes  to 
collect  the  appropriate  GRI  surcharge. 

Applicant  states  that  the 
transportation  arrangement  will  enable 
the  end-users  to  diversify  their  natural 
gas  supply  sources  and  to  obtain  gas  at 
competitive  prices. 


Comment  date:  |une  16. 1987,  in 
accordance  with  standard  Paragraph  F 
at  the  end  of  this  notice. 

4.  Southern  Natural  Gas  Company 
[Docket  No.  CP87-<115MXX)| 
May  26.  1987. 

Take  notice  that  on  April  30, 1987, 
Southern  Natural  Gas  Company 
(Southern),  P.O.  Box  2563,  Birmingham, 
Alabama  35202-2563,  filed  in  Docket  No. 
CP87-319-000  an  application  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act  for  a 
limited-term  certificate  or  public 
convenience  and  necessity  authorizing 
the  transportation  of  natural  gas  on 
behalf  of  Atlanta  Cias  Light  Company 
(Atlanta),  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

S<juthern  requests  limited-term 
authorization  to  transport  natural  gas  on 
behalf  of  Atlanta,  acting  as  agent  in 
arranging  for  the  transportation  of 
natural  gas  supplies  for  Albion  Kaolin 
United  Catalyst.  Inc.  (Albion  Kaolin), 
pursuant  to  an  Apnl  21, 1987, 
transportation  agreement  between 
Atlanta  and  Southern. 

Southern  states  that  it  has  been 
advised  that  Albion  Kaolin  has  entered 
into  a  gas  sale  contract  to  purchase 
natural  gas  from  SNG  Trading.  Inc.,  and 
Yankee  Resources.  Inc.  (hereinafter 
collectively  referred  to  as  "Sellers"),  In 
order  to  serve  the  natural  gas 
requirements  of  its  plant  in  Hephziabah. 
Georgia.  In  order  to  effectuate  delivery 
of  the  gas  purchased.  Albion  Kaolin  has 
entered  into  an  agreement  with  Atlanta 
dated  )unuary  5. 1987,  wherein  Atlanta 
has  agreed  to  transport  through  its 
facilities  the  gas  purchased  by  Albion 
Kaolin  that  transportation  of  said  gas 
through  Southern's  pipeline  system,  it  is 
stated. 

It  is  stated  that  subject  to  the  receipt 
of  all  necessary  governmental 
authorizations.  Southern  has  greed  to 
transport  on  an  interruptible  basis  up  to 
1,000  MMBtu  of  gas  per  day  purchased 
by  Albion  Kaolin.  Southern  requests 
that  the  Commission  issue  a  limited- 
term  certificate  for  a  term  expiring 
October  31, 1988. 

The  agreement  provides  that  Atlanta 
would  cause  gas  to  be  delivered  to 
Southern  for  transportation  at  various 
existing  delivery  points  on  Southern's 
contiguous  pipeline  systsm  as  specified 
in  Exhibit  F  Part  I  of  the  Application,  it 
is  stated.  Southern  would  redeliver  to 
Atlanta  at  its  Augusta  Area  Delivery 
Point,  an  equivalent  quantity  of  gas  less 
3.23  pecent  of  such  amount  which  shall 
be  deemed  to  be  used  as  compressor 
fuel  and  company-use  gas  (including 


system  unaccounled-for  gas  lossess): 
less  any  and  all  shrinkage,  fuel  or  loss 
resulting  from  or  consumed  in  the 
processing  of  gas;  and  less  Atlanta's 
pro-rata  share  of  any  gas  delivered  for 
Atlanta's  account  which  is  lost  or 
vented  for  any  reason. 

It  is  stated  that  the  agreement 
provides  that  Atlanta  woud  pay 
Southern  each  month  for  performing  the 
transportation  service  rendered 
thereunder  the  following  transportation 
rates: 

(a)  Where  the  aggregate  of  the 
volumes  transported  and  redelivered  by 
Southern  on  any  day  of  Atlanta  under 
any  and  all  transportation  agreements 
with  Southern,  when  added  to  the 
volumes  of  gas  delivered  under 
Southern's  Rate  Schedule  OCD  on  such 
day  to  Atlanta  do  not  exceed  the  daily 
contract  demand  of  Atlanta,  the 
transportation  rate  would  be  48.2  cents 
per  MMBtu;  and 

(b)  Where  the  aggregate  of  the 
volumes  transported  and  redelivered  by 
Southern  on  any  day  to  Atlanta  under 
any  and  all  transportation  agreements 
with  Southern,  when  added  to  the 
volumes  of  gas  delivered  with  under 
Southern's  Rate  Schedule  Rate  Schedule 
OCD  on  such  day  to  Atlanta  exceed  the 
daily  contract  demand  of  Atlanta,  the 
transportation  rate  for  the  excess 
volumes  would  be  77.6  cents  per 
MMBtu. 

Southern  states  that  it  also  would 
collect  from  Atlanta  the  GRI  surcharge 
of  1.52  cents  per  Mcf  or  such  other  GRI 
surcharge  funding  which  is  applicable. 

Southern  states  that  the 
transportation  arrangement  would 
enable  Albion  Kaolin  to  diversity  its 
natural  gas  supply  sources  and  to  obtain 
gas  at  competitive  prices.  In  addition. 
Southern  also  states  that  it  would  obtain 
take-or-pay  relief  on  gas  that  Albion 
Kaolin  may  obtain  from  its  supppliers. 

Comment  date:  June  16, 1987,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

5.  Southern  Natural  Gas  Company 

(Docket  No.  Cf>87-32(>-000] 
May  26.  1987. 

Take  notice  that  on  April  30, 1987, 
Southern  Natural  Gas  Company 
(Southern),  P.O.  Box  2563.  Birmingham, 
Alabama  35202-2563,  filed  in  Docket  No. 
CP87-320-000  an  application  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act  for  a 
limited-term  certificate  of  public 
convenience  and  necessity  authorizing 
the  transf>ortation  of  natural  gas  on 
behalf  of  Atlanta  Gas  Light  Company 
(Atlanta),  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 


Commission  and  open  to  public 
inspection. 

Southern  requests  limited-term 
authorization  to  transport  natural  gas  on 
behalf  of  Atlanta,  acting  as  agent  in 
arranging  for  the  transportation  of 
natural  gas  supplies  for  General  Motors 
Corporation  (General  Motors),  pursuant 
to  a  February  2. 1987,  transportation 
agreement  between  Atlanta  and 
Southern. 

Southern  states  that  it  has  been 
advised  that  General  Motors  has 
entered  into  a  gas  sales  contract  to 
purchase  natural  gas  from  Kimball 
Resources  Inc.  in  order  to  serve  the 
natural  gas  requirements  of  its  plants  in 
Lakewood  and  Doraville,  Georgia.  In 
order  to  effectuate  deliver>'  of  the  gas 
purchased,  General  Motors  has  entered 
into  an  agreement  with  Atlanta  dated 
January  29, 1987.  wherein  Atlanta  has 
agreed  to  transport  through  its  facilities 
the  gas  purchased  by  General  Motors  to 
its  plants,  and  in  conjunction  therewith, 
to  obtain  as  agent  for  General  Motors 
the  transportation  of  said  gas  through 
Southern's  pipeline  system,  it  is  stated. 

It  is  stated  that  subject  to  the  receipt 
of  all  necessan,  governmental 
authorizations.  Southern  has  agreed  to 
transport  on  an  interruptible  basis  up  to 
9.000  MMBtu  of  gas  per  day  purchased 
by  General  Motors.  Southern  requests 
that  the  Commission  issue  a  limited- 
term  certificate  for  a  term  expiring 
October  31. 1988. 

The  agreement  provides  that  Atlanta 
would  cause  gas  to  be  delivered  to 
Southern  for  transportation  at  various 
existing  delivery  points  on  Southern's 
contiguous  pipeline  system  as  specified 
in  Exhibit  F  Part  I  to  the  Application,  it 
is  stated.  Southern  would  redeliver  to 
Atlanta  at  the  Atlanta  Area  Delivery 
Point,  an  equivalent  quantity  of  gas  less 
3.25  percent  of  such  amount  which  shall 
be  deemed  to  be  used  as  compressor 
fuel  and  company-use  gas  (including 
system  unaccounted-for  gas  losses);  less 
any  and  all  shrinkage,  fuel  or  loss 
resulting  from  or  consumed  in  the 
processing  of  gas;  and  less  Atlanta's 
pro-rata  share  of  any  gas  delivered  for 
Atlanta's  account  which  is  lost  or 
vented  for  any  reason. 

It  is  stated  that  the  agreement 
provides  that  Atlanta  would  pay 
Southern  each  month  for  performing  the 
transportation  service  rendered 
thereunder  the  following  transportation 
rate: 

(a)  Where  the  aggregate  of  the 
volumes  transported  and  redelivered  by 
Southern  on  any  day  to  Atlanta  under 
any  and  all  transportation  agreements 
with  Southern,  when  added  to  the 
volumes  of  gas  delivered  under 
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Southern's  Rate  Schedule  OCD  on  such 
day  to  Atlanta  do  not  exceed  the  daily 
contract  demand  of  Atlanta,  the 
transportation  rate  would  be  48.2  cents 
per  MMBtu;  and 

(b)  Where  the  aggregate  of  the 
volumes  transported  and  redelivered  by 
Southern  on  any  day  to  Atlanta  under 
any  and  all  transportation  agreements 
with  Southern,  when  added  to  the 
volumes  of  gas  delivered  under 
Southern's  Rate  Schedule  OCD  on  such 
day  to  Atlanta  exceed  the  daily  contract 
demand  of  Atlanta,  the  transportation 
rate  for  the  excess  volumes  would  be 
77.6  cents  per  MMBtu. 

Southern  states  that  it  also  would 
collect  from  Atlanta  the  CRI  surcharge 
of  1.52  cents  per  Mcf  or  such  other  GRI 
surcharge  funding  which  is  applicable. 

Southern  sta.te8  that  the 
transportation  arrangement  would 
enable  General  Motors  to  diversify  its 
natural  gas  supply  sources  and  to  obtain 
gas  at  competitive  prices.  In  addition. 
Southern  also  states  that  it  would  obtain 
take-or-pay  relief  on  gas  that  General 
Motors  may  obtain  from  its  suppliers. 

Comment  date:  June  16, 1987,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

6.  Southern  Natural  Gas  Coirpany 

(Docket  No.  CP87-321-000| 
May  26. 1987. 

Take  notice  that  on  April  30, 1987, 
Southern  Natural  Gas  Company 
(Southern),  P.O.  Box  2563,  Birmingham, 
Alabama  35202-2563,  filed  in  Docket  No. 
CP87-321-O00  an  application  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act  for  a 
limited-term  certificate  of  public 
convenience  and  necessity  authorizing 
the  transportation  of  natural  gas  on 
behalf  of  Atlanta  Gas  Light  Company 
(Atlanta),  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 
Commission  and  open  to  public 
Inspection. 

Southern  requests  limited-term 
authorization  to  transport  natural  gas  on 
behalf  of  Atlanta,  acting  as  agent  in 
arranging  for  the  transportation  of 
natural  gas  supplies  for  NutraSweet 
Company,  (NutraSweet),  pursuant  to  a 
April  28, 1987,  transportation  agreement 
between  Atlanta  and  Southern. 

Southern  states  that  it  has  been 
advised  that  NutraSweet  has  entered 
into  a  gas  sales  contract  to  purchase 
natural  gas  from  Texican  Natural  Gas 
Company,  SNG  Trading  Inc..  and 
Transco  Energy  Marketing  Company 
(hereinafter  collectively  referred  to  as 
"Sellers"),  in  order  to  serve  the  natural 
gas  requirements  of  its  plant  in  Augusta, 
Georgia.  In  order  to  effectuate  delivery 
of  the  gas  purchased,  NutraSweel  h^a 


entered  into  an  agreement  with  Atlanta 
dated  December  19, 1986,  wherein 
Atlanta  has  agreed  to  transport  through 
its  facilities  the  gas  purchased  by 
NutraSweet  to  its  plant,  and  in 
conjunction  therewith,  to  obtain  as 
agent  for  NutraSweet  the  transportation 
of  said  gas  through  Southern's  pipeline 
system,  it  is  stated. 

It  is  stated  that  subject  to  the  receipt 
of  all  necessary  governmental 
authorizations.  Southern  has  agreed  to 
transport  on  an  interruptible  basis  up  to 
3,500  MMBtu  of  gas  per  day  purchased 
by  NutraSweet.  Southern  requests  that 
the  Commission  issue  a  limited-term 
certificate  for  a  term  expiring  October 
31. 1988. 

The  agreement  provides  that  Atlanta 
would  cause  gas  to  be  delivered  to 
Southern  for  transportation  at  various 
existing  delivery  points  on  Southern's 
contiguous  pipeline  system  as  specified 
in  Exhibit  F  Part  I  to  the  Application,  it 
is  stated.  Southern  would  redeliver  to 
Atlanta  at  the  Augusta  Area  Delivery 
Point  an  equivalent  quantity  of  gas  less 
3.25  percent  of  such  amount  which  shall 
be  deemed  to  be  used  as  compressor 
fuel  and  company-use  gas  (including 
system  unaccounted-for  gas  losses):  less 
any  and  all  shrinkage,  fuel  or  loss 
resulting  from  or  consumed  in  the 
processing  of  gas:  and  less  Atlanta's 
pro-rata  share  of  any  gas  delivered  for 
Atlanta's  account  which  is  lost  or 
vented  for  any  reason. 

It  is  stated  that  the  agreement 
provides  that  Atlanta  would  pay 
Southern  each  month  for  performing  the 
transportation  service  rendered 
thereunder  for  following  transportation 
rate: 

(a)  Where  the  aggregate  of  the 
volumes  tranported  and  redelivered  by 
Southern  on  any  day  to  Atlanta  under 
any  and  all  transportation  agreements 
with  Southern,  when  added  to  the 
volumes  of  gas  delivered  under 
Southern's  Rate  Schedule  OCD  on  such 
day  to  Atlanta  do  not  exceed  the  daily 
contract  demand  of  Atlanta,  the 
transportation  rate  would  be  48.2  cents 
per  MMBtu;  and 

(b)  Where  the  aggregate  of  the 
volumes  transported  and  redelivered  by 
Southern  on  any  day  to  Atlanta  under 
any  and  all  transportaton  agreements 
with  Southern,  when  added  to  the 
volumes  of  gas  delivered  under 
Southerns  Rate  Schedule  OCD  on  such 
day  to  Atlanta  exceed  the  daily  contract 
demand  of  Atlanta,  the  transportation 
rate  for  the  excess  volumes  would  be 
77.6  cents  per  MMBtu. 

Southern  states  that  it  also  would 
collect  from  Atlanta  the  GRI  surcharge 
of  1.52  cents  per  Mcf  or  such  other  GRI 
surcharge  finding  which  is  applicable. 


Southern  states  that  the  ,   t 

transportation  arrangement  would 
enable  NutraSweet  to  diversify  its 
natural  gas  supply  sources  and  to  obtain 
gas  at  competitive  prices.  In  addition. 
Southern  also  states  that  it  would  obtain 
take-or-pay  relief  on  gas  that 
NutraSweet  may  obtain  from  its 
suppliers. 

Comment  date:  June  16, 1987.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

7.  Southern  Natural  Gas  Company  and 
South  Georgia  Natural  Gas  Company 

(Docket  No.  CP87-323-0001 
May  28. 1987. 

Take  notice  that  on  April  30, 1987, 
Southern  Natural  Gas  Company 
(Southern),  P.O.  Box  2563,  Birmingham, 
Alabama  35202-2563.  and  South  Georgia 
Natural  Gas  Company  (South  Georgia). 
P.O.  Box  1279.  Thomasville,  Georgia 
31792  (Applicants),  filed  in  Docket  No. 
CP87-323-000  an  application  pursuant  to 
section  7  of  the  Natural  Gas  Act  for  a 
limited-term  certificate  of  public 
conveneince  and  necessity  with  pre- 
granted  abandonment,  authorizing  the 
transportation  of  natural  gas  for  the  City 
of  Douglas.  Georgia  (Douglas),  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Applicants  propose  to  transport  on  an 
interruptible  basis  up  to  1,500  MMBtu  of 
gas  per  day  for  Douglas,  for  a  term 
expiring  on  October  31. 1988.  Douglas  is 
purchasing  the  gas  from  SNG  Trading 
Inc.  (SNG  Trading). 

Specifically.  South  Georgia,  as  agent, 
would  cause  gas  to  be  delivered  to 
Southern  at  various  delivery  points  on 
its  pipeline  system,  it  is  asserted. 
Southern,  it  is  explained,  would 
redeliver  to  South  Georgia  at  South 
Georgia's  Meter  Station  in  Lee  County. 
Alabama,  an  equivalent  quantity  of  gas 
less  3.25  percent  of  such  amount  which 
would  be  accounted  for  as  compressor 
fuel  and  company-use  gas  including 
system  unaccounted  for  gas  losses;  less 
shrinkage,  fuel  or  loss  from  processing: 
and  for  loss  or  vented  gas. 

It  is  stated  that  South  Georgia  would 
redeliver  to  Douglas  at  the  Douglas 
Meter  Station  in  Coffee  County,  Georgia, 
an  equivalent  quantity  of  gas  less  0.5 
percent  of  such  amount  which  would  be 
accounted  for  as  compressor  fuel  and 
company-use  gas  including  system 
unaccounted-for  gas  losses:  less  loss  or 
vented  gas. 

Southern  proposes  to  charge  South 
Georgia  each  month,  for  the 
transporation  service  Southern  provides 
for  Douglas,  the  folloing  transportation 
rates: 


(a)  Where  the  aggregate  of  the 
volumes  transported  and  redelivered  by 
Southern  on  any  day  to  South  Georgia 
under  any  and  all  transportation 
agreements  with  Southern,  when  added 
to  the  volumes  of  gas  delivered  under 
Southern's  OCD  Rate  Schedule  on  such 
day  to  South  Georgia  do  not  exceed  the 
daily  contract  demand  of  South  Georgia, 
the  transportation  rate  would  be  39.9 
cents  per  MMBtu:  and 

(b)  Where  the  aggregate  of  the 
volumes  transported  and  redelivered  by 
Southern  on  any  day  to  South  Georgia 
under  any  and  all  transportation 
agreements  with  Southern,  when  added 
to  the  volumes  of  gas  delivered  under 
Southern's  OCD  Rate  Schedule  on  such 
day  to  South  Georgia  exceed  the  daily 
contract  demand  of  South  Georgia,  the 
transportation  rate  for  the  excess 
volumes  would  be  64.9  cents  per 
MMBtu. 

In  addition.  Southern  would  collect 
from  South  Georgia  the  GRI  surcharge,  it 
is  explained. 

It  is  also  noted  that  South  Georgia 
would  charge  Douglas  each  month  a 
transportation  rate  of  101.02  cents  per 
MMBtu  redelivered  by  South  Georgia. 

In  addition.  Douglas  would  reimburse 
South  Georgia  for  all  transportation  and 
fuel  charges  and  other  costs,  including 
the  GRI  surcharge  that  South  Georgia 
pays  Southern,  it  is  explained. 

Southern  states  that  the  proposed 
transportation  arrangement  would 
enable  Douglas  to  diversify  its  natural 
gas  supply  sources  and  to  obtain  gas  at 
competitive  prices.  In  addition  Southern 
slates  that  it  would  obtain  take-or-pay 
credit  on  the  gas  Douglas  may  obtain 
from  its  suppliers. 

Comment  date:  June  16, 1986,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

8.  Southern  Natural  Gas  Company 
(Docket  No.  CP87-322-O00J 
May  26.  1987. 

Take  notice  that  on  April  30,  1987, 
Southern  Natural  Gas  Company 
(Southern),  P.O.  Box  2563,  Birmingham, 
Alabama  35202,  filed  in  Docket  No. 
CP87-322-000  an  application  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act  for  a 
limited-term  certificate  of  public 
convenience  and  neces.sity  authorizing 
until  October  31.  1988.  the  transportation 
of  natural  gas  for  the  Scotlsboro  Water, 
Sewer  and  Gas  Board  (Scottsboro).  all 
as  more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Southern  requests  a  limited-term 
certificate  of  public  convenience  and 
necessity  authorizing  it  to  transport  gas 
on  behalf  of  Scottsboro  in  accordance 


with  the  terms  and  conditions  of  a 
transportation  agreement  between 
Scottsboro  and  Southern  dated  April  23. 
1987,  [agreement). 

It  is  stated  that  subject  to  the  receipt 
of  all  necessary  governmental 
authorizations.  Southern  has  agreed  to 
transport  on  an  interruptible  basis  up  to 
5.000  MMBtu  equivalent  of  gas  per  day 
purchased  by  Scottsboro  from  SNG 
Trading  Inc.  (SNG).  Southern  requests 
that  the  Commission  issue  a  limited- 
term  certificate  for  a  term  expiring  on 
October  31.  1988. 

The  agreement,  it  is  said,  provides 
that  Scottsboro  would  cause  gas  to  be 
delivered  to  Southern  for  transportation 
at  various  existing  points  of  delivery  on 
Southern's  contiguous  pipeline  system 
as  specified  in  Exhibit  F  to  the 
Application.  Southern  slates  that  it 
would  redeliver  to  Scottsboro  at  the 
Scottsboro  Meter  Station  located  in 
Etowah  County.  Alabama,  an  equivalent 
quantity  of  gas  less  3.25  percent  of  such 
amount  which  shall  be  deemed  to  have 
been  used  as  compre.ssor  fuel  and 
company-use  gas  (including  system 
unaccounted-for  gas  losses);  less  any 
and  all  shrinkage,  fuel  or  loss  resulting 
from  or  consumed  in  the  processing  of 
gas;  and  less  Scottsboro's  pro  rato  share 
of  any  gas  delivered  for  Scottsboro's 
account  which  is  lost  or  vented  for  any 
reason. 

Southern  states  that  Scottsboro  has 
agreed  to  pay  Southern  each  month,  the 
following  transportation  rates: 

(a)  Where  the  aggregate  of  the 
volumes  transported  and  redelivered  by 
Southern  on  any  day  to  Scottsboro 
under  any  and  all  transportation 
agreements  with  Southern,  when  added 
to  the  volumes  of  gas  delivered  under 
Southern's  Rate  Schedule  OCD  on  such 
day  to  Scottsboro  do  not  exceed  the 
daily  contract  demand  of  Scottsboro.  the 
transportation  rate  would  be  39.9  cents 
per  MMBtu  equivalent;  and 

(b)  Where  the  aggregate  of  the 
volumes  transported  and  redelivered  by 
Southern  on  any  day  to  Scottsboro 
under  any  and  all  transportation 
agreements  with  Southern,  when  added 
to  the  volumes  of  gas  delivered  under 
Southern's  Rate  Schedule  OCD  on  such 
day  to  Scottsboro  exceed  the  daily 
contract  demand  of  Scottsboro.  the 
transportation  rate  for  the  excess 
volumes  would  be  64.9  cents  per  MMBtu 
equivalent. 

Southern  stales  that  it  also  would 
collect  from  Scottsboro  the  GRI 
surcharge  of  1.52  cents  per  Mcf  or  such 
other  GRI  surcharge  funding  which  is 
applicable. 

Southern  states  thai  the 
transportation  arrangement  would 
enable  Scottsboro  to  diversify  its 


natural  gas  supply  sources  and  to  obtain 
gas  at  competitive  prices.  In  addition,  it 
is  said  that  Southern  would  obtain  take- 
or-pay  relief  on  all  volumes  transported 
pursuant  to  the  agreement. 

Comment  date:  June  16,  1987,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

9.  Tennessee  Gas  Pipeline  Company  a 
Division  of  Tennco  inc. 

(Docket  No  CP87-343-OO0| 
May  28. 1987. 

Take  notice  that  on  May  13, 1987. 
Tennessee  Gas  Pipeline  Company,  a 
Division  of  Tenneco.  Inc.  (Applicant). 
P.O.  Box  2511.  Houston,  Texas  77252. 
filed  a  request  pursdanl  to  §  157.205  of 
the  Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  to 
establish  a  new  delivery  point  to  its 
existing  firm  sales  customer  The 
Berkshire  Gas  Company  (Berkshire) 
under  the  authorization  issued  in  Docket 
No.  CP82-413-000  on  September  1.  1982, 
pursuant  to  the  Natural  Gas  Act.  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Applicant  states  that  pursuant  to 
Berkshire's  request,  is  has  agreed  to 
establish  a  new  delivery  point  to  be 
known  as  the  West  Pittsfield  Meter 
Station  located  near  Pittsfield,  Berkshire 
County.  Massachusetts.  According  to 
Applicant,  the  new  delivery  point  is 
necessary  to  relieve  operational 
constraints  at  the  Pittsfield.  Meter 
Station  during  periods  of  peak  demand. 
All  costs  associated  with  the 
construction  of  the  proposed  new 
delivery  point  will  be  borne  by 
Berkshire. 

Applicant  does  not  propose  to 
increase  or  decrease  the  total  daily  and/ 
or  annual  quantities  it  is  authorized  to 
deliver  to  Berkshire.  Applicant  asserts 
that  the  establishment  of  the  proposed 
new  delivery  point  is  not  prohibited  by 
Applicant's  currently  effective  tariff  and 
that  it  has  sufficient  capacity  to 
accomplish  the  deliveries  at  the 
proposed  new  delivery  point  without 
detriment  or  disadvantage  to  any  of 
Applicant's  other  customers. 

Comment  date:  July  10, 1987,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

10.  United  Gas  Pipe  Line  Company 
[Docket  No.  CP87-34&-0001 

May  26. 1987. 

Take  notice  that  on  May  14. 1987, 
United  Gas  f*ipe  Line  Company  (United). 
P.O.  Box  1478.  Houston.  Texas  77251- 
1478.  filed  in  Docket  No.  CP87-346-000 
an  application  pursuant  to  section  7(b) 
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of  the  Natural  Gas  Act  for  permission 
and  approval  to  abandoa  a  direct 
industrial  sale  service  to  Mississippi 
Chemical  Corporalion.  all  as  more  fuUy 
set  forth  in  the  application  which  is  on 
file  with  the  Comjnission  and  open  to 
public  inspection. 

United  states  that  U  notified  this 
customer  by  letter  dated  August  4. 1986, 
that  its  present  fmn  sales  contract 
would  terminate  September  4.  1986. 
United  further  states  that  continuation 
of  the  present  service  is  not  in  the  public 
interest  and  it  requests  that  the 
Commission  permit  the  termination  of 
direct  sale  service  to  the  extent 
required. 

United  is  not  requesting  abandonment 
authority  of  any  facilities.  United  states 
that  the  subject  delivery  facilities  would 
be  left  in  place  to  accommodate  either 
future  transportation  service  or  new 
sales  service  if  appropriate  contractual 
arrangements  can  be  made.  United 
states  that  if  such  new  arrangements  are 
not  made,  it  will  file  to  abandon  such 
facihries. 

Comment  date:  June  16,.  1966,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice 

11.  United  Gas  Pipe  Line  Company 
{Docket  rvto.  CP87-344-000I 
May  26.  1987. 

Take  notice  th^it  on  May  14. 1987. 
United  Gas  Pipe  Line  C^ompany  (United}, 
P.O.  Box  1478.  Housti.n,  Texas  77231- 
1478,  filed  in  l)o<Jtet  No.  CTtt7-344-000 
an  application  porsoant  to  section  7(b) 
of  the  Natural  Chh  Act  for  permission 
and  approval  to  <*t>drui(m  a  (iir»*t:t 
industrial  sale  service  lo  Container 
Corporation  of  America  (Container 
Corp.),  all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

United  stales  that  it  notiFved  this 
customer  by  letter  dated  August  4.  1986, 
that  its  present  firm  sales  contract 
would  terminate  January  1,  1987.  United 
further  states  that  contmualioa  of  the 
present  service  Ls  not  in  th»'  pubhc 
interest  and  it  requests  that  the 
Commission  permit  the  terminalion  of 
direct  sale  service  to  the  extent 
required. 

United  is  not  requesting  abandonment 
authority  of  any  facilities.  United  states 
that  the  subject  delivery  facilities  would 
be  left  in  place  to  accommodate  either 
future  transportation  service  or  new 
sales  service  if  appropriate  contractual 
arrangements  can  he  made.  United 
states  that  if  such  new  arrangements  are 
not  made,  it  will  file  to  abandon  sach 
facilities. 


Comment  dale.  June  I&  1987.  in 
accordance  with  Slandiud  Paragraph  F 
at  the  end  of  this  notice. 

United  Gas  Pipe  Line  Comiwny 
(Docket  No.  CP«7-347-000| 
May  2».  1987 

Take  notice  that  on  May  14.  1967. 
United  Gas  Pipe  Line  (^lompairy  ft'nitvHt). 
P.O.  Box  1478.  Houston.  Texas  77251 - 
1478.  filed  in  Docket  No  CPH7-347-000 
an  appiicatuw  pursuant  to  serfion  Tfb) 
of  the  Natural  Gas  A«  f  for  pemmsion 
and  approval  to  abandon  a  dtrei  i 
industrial  sale  service  to  ReK:hohold 
Chemicals.  Inc.  (ReKrhhold).  M  b  pomf 
near  GuKport.  Mi.ssissippi.  all  hs  more 
fully  set  forth  in  the  applrrafion  which  is 
on  file  with  the  Comrmssion  and  open  to 
public  inspection 

United  states  that  it  rKmfi»><) 
Reichhold  hy  letter  dated  Augnst  4.  1986, 
that  its  present  firm  s.-iles  contract 
would  terminate  St'ptemt>er4  19ti6. 
United  fiirth«'r  sltJtes  thi»f  rontmuafion 
of  the  present  ser\ice  i<<  not  in  the  public 
interest  arnJ  it  refttiests  that  the 
Commission  permit  the  termination  of 
direct  sale  service  to  the  extent 
required. 

United  is  not  refjtiesting  abflndonmfnf 
authority  of  any  faciiifres.  United  states 
that  the  subject  delivery  facilities  would 
be  left  in  place  to  accommodate  either 
future  transportation  service  or  new 
sales  service  if  appropriate  contracfu.il 
arrangements  can  be  made.  United 
states  that  if  such  new  arrangements  are 
not  made,  it  will  file  to  abandon  such 
facilities. 

Comment  date:  June  16. 1.987.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

13w  Williams  Natural  Gas  Company 

(Docket  No.  CP87-3OO-00O| 
May  26.  1987. 

Take  notice  that  on  April  22.  1987. 
Williams  Natural  Gas  Company  (WNG), 
P.O.  Box  3288.  Tulsa,  Oklahoma  74101, 
filed  in  Docket  No.  CP87-30O-000  a 
request  pursuant  to  §5  157.20.S,  157.212 
and  157.216  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(la  CFR  157.205  157J212  and  157.216).  for 
authorization  to  replace  measuring, 
regulating  and  appurteu.tnt  fdciiities 
serving  the  Kansas  Power  ami  Light 
Company  (KPL).  Elbworth  town  bonier, 
in  Ellsworth  County,  Kansas,  under  the 
authorization  issued  in  Docket  No. 
CP82-479-00O,  pursuarU  to  section  7  of 
the  Natural  Gas  Act,  as  more  fully  set 
forth  in  the  request  wkuch  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

WNG  states  that  it  seeks  * 
authorization  to  abandon  the  existing 


KPL  Ellsworth  town  bonier  setting 
located  in  Section  21.  Township  15 
South.  R.inge  tt  F^ist.  Ellsworth  County, 
Kansas.  WNG  further  stales  that  the 
facilities  we.rv  on>jinally  constructed  in 
1931.  and  certifical.Kl  in  Docket  No.  G- 
298  14  ¥\K:  471).  WNG  states  th-it  the 
cost  to  reclaim  is  a[jprnxinvitely 
S4.33O.00  with  an  estimated  salvage 
value  of  SO. 

WNG  also  seeks  authorization  to 
construct  repl^rempnt  measurirrg. 
regulating  and  appurtenant  facilities  at 
the  site  of  the  existing  facilities  If  is 
stated  that  KPL  is  proposing  fo  serve  a 
new  mininuim  security  prison  through 
the  Ellsworth  setting 

WNG  indicates  that  the  size  of  the 
existing  4  inch  setting  and  appurtenarH 
facilites  is  adequate  to  serve  the 
increased  load;  however,  due  fo  the  age 
of  the  facilities  it  proposes  to  replace 
them  with  faciliites  of  like  size.  WNG 
further  indicafes  the  replnrrment  will 
allow  it  to  operate  the  proposed 
facilities  at  a  higher  pressure.  WNG 
states  that  the  t:urrent  volume  of  natural 
gas  through  the  existing  farilities  Is 
190.896  Mcf  per  year  with  a  peak  day 
requirement  of  2.286  Mrf  It  is  further 
stated  that  the  new  load  would  add 
appmximately  42.569  Mcf  per  year  and 
480  Mcf  on  a  peak  day  for  a  total  of 
233.464  Mcf  per  year  and  2.746  Mc-f  on  a 
peak  day  WNG  estimates  the  cost  of 
the  replacement  farilitips  to  be  S42,710. 
which  would  be  paid  from  treasury 
cash. 

WNG  indicates  that  it  makes  safes  to 
KPL  under  its  F.C.  and  I  rate  schedules 
and  an  underlying  service  agreement 
which  provides  that  WNG  would  supply 
all  of  the  requirements  of  KPL.  WNG 
further  indicates  that  the  total  volumes 
to  be  delivered  to  KPL  would  not  exceed 
the  total  volumes  authorized  prior  to  the 
requesL 

Comment  date:  July  la  1967.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

14.  United  Gas  Pipe  Line  Company 
(Docket  No.  CP87-348-00OI 
May  27.  1987. 

Take  notice  that  on  May  14.  1987. 
United  Gas  Pipe  Line  Company  (United). 
P  O.  Box  1478.  Houston.  Texas  77251- 
1478,  filed  in  LK.cket  No.  (:P87-348-000 
an  application  pursuant  to  section  7(b) 
of  the  Natural  Gas  Act  for  permission 
and  approval  to  abandon  a  direct 
industrial  sale  service  to  ReichhoW/ 
Chemicals,  Inc.  (ReichhoUil  of  up  to 
8.000  Mcf  per  day  for  which  the 
underlying  direct  sale  contract  has 
expired,  all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 


Commission  and  open  to  public 
inspection. 

United  states  that  it  notified  this 
customer  by  letter  dated  August  4.  1986, 
that  its  present  firm  sales  contract 
would  terminate  September  4.  1986. 
United  further  states  that  continuation 
of  the  present  service  is  not  in  the  public 
interest  and  it  requests  that  the 
Commission  permit  the  termination  of 
direct  sale  service  to  the  extent 
required. 

United  is  not  requesting  abandonment 
authority  of  any  facilities.  United  states 
that  the  subject  delivery  facilities  would 
be  left  in  place  to  accommodate  either 
future  transportation  service  or  new 
sales  service  if  appropriate  contractural 
arrangements  can  be  made.  United 
states  that  if  such  new  arrangements  are 
not  made,  it  will  file  to  abandon  ^ch 
facilities. 

Comment  date:  June  17. 1987,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

15.  United  Gas  Pipe  Line  Company 

(Docket  No.  CP87-345-000| 

May  27.  1987. 

Take  notice  that  on  May  14. 1987, 
United  Gas  Pipe  Line  Company  (United). 
P.O.  Box  1478,  Houston.  Texas  77251- 
1478,  filed  in  Docket  No.  CPB7-345-000 
an  application  pursuant  to  section  7(b) 
of  the  Natural  Gas  Act  for  permission 
and  approval  to  abandon  a  direct 
industrial  sale  service  to  Manville 
Forest  Products  Corporation  (Manville 
Forest)  in  West  Monroe,  Quachita 
Parish,  Louisiana,  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

United  states  that  it  notified  Manville 
Forest  by  letter  dated  August  4. 1986, 
that  its  present  firm  sales  contract 
would  be  cancelled  effective  7:00  a.m. 
on  jaunary  1. 1987.  United  further  states 
that  continuation  of  the  present  service 
is  not  in  the  public  interest  and  it 
requests  that  the  Commission  permit  the 
termination  of  direct  sale  service  to  the 
extent  required. 

United  is  not  requesting  abandonment 
authority  of  any  facilities.  United  states 
that  the  subject  delivery  facilities  would 
be  left  in  place  to  accommodate  either 
future  transportation  service  or  new 
sales  service  if  appropriate  contractual 
arrangements  can  be  made.  United 
states  that  if  such  new  arrangements  are 
not  made,  it  will  file  to  abandon  such 
facilities. 

Comment  date:  June  17, 1987.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 


16.  Southern  Natural  Gas  Company 

(Docket  No.  CP87-342-O001 
May  27.  1987. 

Take  notice  that  on  May  12. 1987, 
Southern  Natural  Gas  Company 
(Southern),  P.O.  Box  2563,  Birmingham. 
Alabama.  35202-2563.  filed  in  Docket 
No.  CP87-342-000  an  application 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act  for  a  limited-term  certificate  of 
public  convenience  and  necessity  for  a 
term  expiring  on  October  31. 1988. 
authorizing  the  transportation  of  natural 
gas  on  behalf  of  the  Gas  Board  of  the 
Town  of  Eden,  Alabama  (Eden),  the  City 
of  Pell  City.  Alabama.  (Pell  City),  and 
the  Waterworks  and  Gas  Board  of  the 
Town  of  Oak  Ridge.  Alabama  (Oak 
Ridge),  referred  to  collectively  as 
"Municipalities",  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Southern  proposes  on  an  interruptible 
basis,  to  transport  gas  on  the 
Municipalities,  in  accordance  with  the 
terms  and  conditions  of  transportation 
agreements  between  each  Municipality 
and  Southern,  all  dated  April  23. 1987."lt 
is  stated  that  subject  to  the  receipt  of  all 
necessary  governmental  authorizations. 
Southern  has  agreed  to  transport  on  an 
interruptible  basis  up  to  500  MMBTu  of 
natural  gas  per  day  to  Eden;  up  to  1,500 
MMRTu  to  Pell  City;  and  up  to  1,000  to 
Oak  Ridge.  Southern  states  that  each 
Municipality  has  acquired  the  right  to 
purchase  its  natural  gas  supplies  from 
SNG  Trading  Inc.  (SNG  Trading). 

Southern  states  that  the  agreements 
provide  that  the  Municipalities  will 
cause  gas  to  be  delivered  to  Southern  for 
transportation  at  the  various  existing 
points  on  Southern's  contiguous  pipeline 
system  specified  in  Exhibit  F  Part  1  of 
the  Application.  It  is  stated  that 
Southern  will  redeliver  to  Eden  at  the 
Town  of  Eden  Meter  Station  in  St.  Clair 
County.  Alabama:  to  Pell  City  at  the  Pell 
City  Meter  Station  in  St.  Clair  County, 
Alabama;  and  to  Oak  Ridge  at  the  Town 
of  Oak  Ridge  Meter  Station  in  St.  Clair 
County,  Alabama.  Southern  states  that 
an  equivalent  quantity  of  gas  less  3.25 
percent  of  such  amount  which  shall  be 
deemed  to  be  used  as  compressor  fuel 
and  company-use  gas  (including  system 
unaccounted  for  gas  losses);  less  any 
and  all  shrinkage,  fuel  or  loss  resulting 
from  or  consumed  in  the  processing  of 
gas;  and  less  Municipalities'  pro-rata 
share  of  any  gas  delivered  for  their 
respective  accounts  which  is  lost  or 
vented  for  any  reason. 

Southern  states  that  each 
Municipelity  has  agreed  to  pay  Southern 
each  month  a  transportation  rate  of  64.9 
cents  per  MMBtu  of  gas  redelivered  by 


Southern.  Southern  will  also  collect  from 
the  Municipalities  the  GRl  surcharge  of 
1.52  cents  per  Mcf  or  any  other  GRI 
funding  unit  or  surcharge  as  hereafter 
prescribed. 

Southern  states  that  the 
transportation  arrangement  will  enable 
Municipalities  to  diversify  its  natural 
gas  supply  sources  and  to  obtain  gas  at 
competitive  prices.  In  addition.  Southern 
will  obtain  take-or-pay  relief  on  gas  that 
Municipalities  may  obtain  from  its 
suppliers,  it  is  stated. 

Comment  date:  June  17, 1986,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

17.  Northern  Natural  Gas  Company, 
Division  of  Enron  Corp. 

(Docket  No.  CP86-517-009J 
May  27. 1987. 

Take  notice  that  on  May  20. 1987. 
Northern  Natural  Gas  Company, 
Division  of  Enron  Corp.  (Northern).  2223 
Dodge  Street,  Omaha,  Nebraska  68102, 
filed  in  Docket  No.  CP86-5i7-009  a 
petition  to  amend  the  order  issued 
September  29, 1986,  in  Docket  No.  CP86- 
517-000,  to  continue  existing 
transportation  service  on  behalf  of 
certain  interstate  pipelines  and  end- 
users,  until  30  days  after  the  date 
Northern  accepts  its  Order  No.  436 
blanket  certificate  in  Docket  No.  CP86- 
435-000,  all  as  more  fully  set  forth  in  the 
petition  to  amend  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Northern  requests  authority  to 
continue  transportation  for  16  services 
of  those  previously  authorized  by  the 
Commission  in  Docket  No.  CP86-517- 
000  and  additionally  to  continue  the 
transportation  for  7  services  whose 
"grandfathered"  status  is  scheduled  to 
expire  between  June  30, 1987  and 
October  31, 1987.  Northern  requests 
authority  to  continue  such  services  until 
30  days  after  the  date  Northern  accepts 
its  Order  No.  436  blanket  certificate  in 
Docket  No.  CP86-435-^)00.  Northern  is 
requesting  continuation  of  services  for 
interstate  pipelines  and/or  end-users. 
Part  284  Subpart  G  transportation 
services,  that  it  cannot  initate  under  its 
interim  NGPA  Section  311 
transportation  program. 

Northern  further  requests  waiver  of 
the  tariff  filing  requirements  of  Part  154 
of  the  Commission's  Regulations  as  it 
would  apply  to  the  instant  proposal. 

Comment  date;  June  17, 1987,  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 
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18.  Southern  Natural  Gas  Company 
[Docket  No.  CI'87-341-«»| 
May  27.  1987. 

Take  notice  that  on  May  12. 1987. 
Southern  Natural  Gas  Company 
(Southern).  P.O.  Box  2563.  Brmiingham, 
Alabama  35202-2563.  filed  in  Docket  No. 
CP87-341-000  an  application  pursuant  fe 
section  7(c)  of  the  Natural  Gas  Act  for  a 
limited-term  certificate  of  public 
convenience  and  necessity  for  a  term 
expiring  on  October  31.  198H.  aulhorizinf^ 
the  transportation  of  n*>tural  gas  for 
Atlanta  Gas  Light  Cump^ioy  lAtlanta). 
acting,  as  agent  for  hlmory  University 
(Emory)  all  as  more  fully  aet  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Southern  proposes  on  an  interruptible 
basis,  to  transport  gas  on  behalf  of 
Atlanta,  acting  as  agent  in  arranging  for 
the  transportation  of  natural  gas 
supplies  for  Emory,  in  accordance  with 
the  terms  and  conditions  of  a 
transportation  agreement  between 
Atlanta  and  Suulhem  dated  May  4, 1967. 
Southern  states  th.il  it  has  been  advised 
that  Emory  has  entered  into  a  gas  sales 
contract  to  purchase  natural  gas  from 
MidCon  Marketing  Corporation.  SNG 
Trading  Inc.,  Diamond  Shamrock 
Offshore  Partners  Ltd.  Partnership,  and 
Consolidated  Fuel  Supply.  Inc.. 
hereinafter  collectively  referred  to  as 
Sellers,  in  order  to  serve  the  natural  gas 
requirements  of  its  facilities  which 
include  a  hospital  as  well  as  university 
residences  in  Atlanta.  Georgia.  It  is 
stated  that  in  order  to  effectuate 
delivery  of  the  gas  purrh.ised.  Emory 
has  entered  into  an  agreemt-nl  with 
Atlanta  dated  January  7.  19«7.  wherewi 
Atlanta  has  agreed  to  transport  through 
its  facilities  the  hhh  purchased  by  Emory 
to  its  facilities,  and  in  coofunction 
therewith,  to  ol)tain  as  agent  for  Emory 
the  transptjrtatiun  of  said  gas  through 
Southern's  pipeline  system. 

Subject  to  the  receipt  of  all  necessary 
governmental  authorizations.  Southern 
states  that  it  has  agreed  to  transport  on 
an  interruptible  basis  up  to  5.000  MMBtu 
of  gas  per  day  purchased  by  Emory. 
Southern  requests  that  the  Commission 
issue  a  limited-term  certificate  for  a 
term  expirirvg  October  31. 1986. 

Southern  states  that  the  agreement 
provides  that  Atlanta  will  cause  gas  to 
be  delivered  to  Southern  for 
transportation  at  various  existing  points 
of  delivery  on  Southern's  contiguous 
pipeline  system  as  specified  in  Exhibit  F 
Part  I  to  the  Application.  It  is  stated  that 
Southern  will  redeliver  to  Atlanta  at  its 
Atlanta  Area  Delivery  Point,  an 
equivalent  quantity  of  fas  less  3.25 
percent  of  such  amount  which  shall  be 
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deemed  to  be  used  as  compressor  fuel 
and  company-use  gas  tinciuding  system 
unaccounted-for  gas  losses);  less  any 
and  all  shrinkage,  fuel  or  loss  resulting 
from  or  consumed  in  the  processing  of 
gas;  and  less  Atlanta's  prorata  share  of 
any  gas  delivered  for  Atlanta's  account 
which  is  lost  or  vented  for  any  reason. 

Southern  slates  that  Atlanta  has 
agreed  to  pay  Southern  each  month,  the 
following  transportation  rates: 

(a)  Where  the  aggregate  of  the 
volumes  transported  and  redelivered  by 
Southern  on  any  day  to  Atlanta  under 
any  and  all  transportation  agreements 
with  Southern,  when  added  to  the 
volumes  of  gas  delivered  under 
Southern's  Rale  Schedule  OCD  on  such 
day  to  Atlanta  do  not  exceed  the  daily 
contract  demand  of  Adanta.  the 
transportation  rate  would  be  XH2  cents 
per  MMBtu;  and 

(b)  Where  the  aggregate  of  the 
volumes  transported  ami  redelivered  by 
Southern  on  any  day  to  Atlanta  under 
any  and  all  tran.sportalMUi  agreements 
with  Southern,  w  hen  added  to  the 
volumes  of  gas  delivered  under 
Southern's  Rate  Schedide  i)CD  on  such 
day  to  Atlanta  exceed  the  (iaily  contract 
demand  of  Atlanta,  the  traaspiMiation 
rate  for  the  exce^^8  voiunu's  \*ouid  he 
77.6  cents  p«'r  MMlJtu 

In  addition,  Southi'm  proposes  to 
collect  the  appropnale  GRJ  surcharge. 

Southi'rn  states  that  the 
transportation  arrangeraeni  will  enable 
Emory  to  diversify  its  natural  gas  supply 
sources  and  to  obtain  ga«  at  competitive 
prices.  In  addition.  Southern  will  obtain 
take-or-pay  relief  on  gas  that  Kinorv 
may  obtain  fmm  its  suppliers,  it  is 
slated. 

Comment  date   (une  17.  19«7.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  nfifice. 

Staodard  Paragraphs 

F.  Any  person  desinnn  to  be  heard  or 
make  any  protest  with  reference  to  s^iid 
filing  should  on  or  before  the  comment 
date  file  with  the  Fe(ieral  Energy 
Regulatory  CommissiDn,  825  North 
Capitol  Street,  NF...  Washington.  UC 
2042a.  a  motion  to  intervene  or  a  protest 
in  aci;i)rdance  with  the  requirements  of 
the  Commission  s  KuU-s  of  Pr»ctice  and 
Procedure  (18  CF'R  365.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CF'R  157  10)  All  protests 
Tiled  with  the  Commission  wdi  be 
considered  by  it  in  determintng  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proi.eeding  Any  person 
wishing  to  become  a  pjirty  to  a 
proceeding  or  to  participate  as  a  party  in 
any  bearing  therein  must  fde  •  motion  to 


intervene  in  accordance  with  the 

Commission's  Rules 

Take  further  notice  that  pursuant  to 
the  authority  contained  m  arul  subject  to 
jurisdiction  cofderred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  CooiBiissioa  •  Rules  of  I'ractice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  bt;ii>re  the 
Commission  or  its  designee  on  this  fUing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  owrn  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  heanng  is 
requir»jd,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  apphcant  to  appear 
or  be  represented  at  the  hearing 

G.  Any  person  or  the  Commission  s 
staff  may.  within  4.^  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  F^ocedural  Rules  [18 
CF'R  385.2141  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
Section  157.2aS  of  the  Regulations  under 
the  Natural  Gas  Act  (18  CVR  157. 2U5)  a 
protest  to  the  request.  If  no  pruteat  is 
filed  within  the  time  allowed  therefor.. 
the  proposed  activity  shall  be  deemed  to 
t)e  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  IS  filed  and  not  withdrawn 
within  30  days  after  the  lime  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Kenneth  F.  Plumb. 
Secretary. 
[FR  Doc.  87-12740  Ftled  6-3-»7;  a;45  amj 
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(Docket  No.  CPS7-352-0001 

Gas  Transport,  Inc.;  Request  Under 
Blanket  Auttiorizatton 

May  2£.  1987. 

Take  notice  that  on  May  15.  1987.  Gas 
Transport.  Inc.  (Gns  Transport).  109 
North  Broad  Street,  Lancaster.  Ohio 
43132,  filed  in  Docket  No   CPB7-352-00O 
a  request  pursuant  to  j  1.57.205  of  the 
Commission's  Regulations  unik»r  the 
Natural  Gas  Act  (18  CFR  l.=i7  2U5).  for 
authorization  to  tr»r»sport  nattiral  gas  on 
behalf  of  Borg-Wamer  Chemicals   Inc. 
(Borg  Warner)  under  the  authorizalKjn 


issued  in  Docket  No.  CP86-291-000, 
pursuant  to  section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Gas  Tranport  states  that,  pursuant  to 
a  transportation  agreement  dated 
January  30. 1987.  it  proposes  to  transport 
natural  gas  on  behalf  of  Borg-Wamer 
from  a  receipt  point  at  Rainbow  Station, 
Ohio,  or  other  points  of  connection  with 
Columbia  Gas  Transmission 
Corporation  to  the  delivery  point  at  the 
Parkersburg,  West  Virginia 
interconnection  with  Hope  Gas,  Inc.. 
who  would  make  final  delivery  to  Borg- 
Wamer.  Gas  Transport  further  states 
that  the  maximum  daily  and  annual 
quantities  would  be  2,000  MMBtus  and 
730,000  MMBtu,  respectively.  Gas 
Transport  slates  that  service  under 
Section  284.223(a)  commenced  March  12. 
1987. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  §  157.205 
of  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.205)  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
time  allowed  therefor,  the  proposed 
activity  shall  be  deemed  to  be 
authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Kenneth  F.  Plumb, 
Secretary. 

|FR  Doc  87-12741  Filed  6-3-87;  8:45  am] 
BILUNG  COOC  e717-01-M 


I  Docket  Nos.  RP86-97-008] 

Natural  Gas  Pipeline  Company  of 
America;  Changes  In  FERC  Ga«  Tariff 

May  29.  1987, 

Take  notice  that  on  May  22. 1987, 
Natural  Gas  Pipeline  Company  of 
America  (Natural)  tendered  for  filing 
certain  tariff  sheets  to  its  FERC  Gas 
Tariff  in  the  above-referenced  dockets. 
The  tariff  sheets  are  listed  on 
Appendices  A  and  B  to  the  filing. 

Natural  states  that  the  tariff  sheets 
were  submitted  in  compliance  with 
Commission  orders  issued  May  8,  1987, 
at  Docket  Nos.  RP86-97-000  and  RP85- 
150-000.  The  tariff  sheets  filed  m 
compliance  with  Docket  No.  RP8&-97- 


000  set  out  the  rates  and  provisions  of 
Rate  Schedule  TRT-1  (a  Transitional 
Transportation  Service).  The  tariff 
sheets  filed  in  compliance  with  Docket 
No.  RP85-150-000  set  out  the  settlement 
base  rates  approved  in  Natural's 
Stipulation  and  Agreement  at  that  same 
docket. 

Natural  respectfully  requested  waiver 
of  the  Commission's  Regulations  to  the 
extent  necessary  to  permit  the  tariff 
sheets  to  become  effective  on  their 
appropriate  effective  dates. 

A  copy  of  the  filing  was  mailed  to 
Natural's  jurisdictional  customers, 
interested  state  regulatory  agencies,  and 
all  parties  set  out  on  the  official  service 
list  at  Docket  Nos.  RP86-97-000  and 
RP85-1 50-000. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington, 
DC  20426.  in  accordance  with  §§  385.214 
and  385.211.  All  such  motions  or  protests 
must  be  filed  on  or  before  June  8. 1987. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb. 
Secretoo'- 
(FR  Doc.  87-12716  Filed  6-3-87;  8:45  am] 
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I  Docket  No.  GT87- 10-0001 

Northwest  Pipeline  Corp.;  Change  in 
FERC  Gas  Tariff 

May  29. 1987. 

Take  notice  that  on  May  21, 1987, 
Northwest  Pipeline  Corporation 
("Northwest ')  submitted  for  filing,  to  be 
a  part  of  its  FERC  Gas  Tariff  Original 
Volume  No.  2,  the  following  tariff  sheets. 

Original  Volume  No.  2 

Sixth  Revised  Sheet  No,  1 
First  Revised  Sheet  No,  1-A 
First  Revised  Sheet  No,  1-B 
Sixth  Revised  Sheet  No,  1-C 
Third  Revised  Sheet  No,  1-D 
First  Revised  Sheet  No.  136 
First  Revised  Sheet  No.  258 
Third  Revised  Sheet  No.  321 
First  Revised  Sheet  No.  419 
Seventh  Revised  Sheet  No.  473 
First  Revised  Sheet  No.  497 
First  Revised  Sheet  No.  541 
First  Revised  Sheet  No.  759 
First  Revised  Sheet  No.  787 
First  Revised  Sheet  No.  804 
Second  Revised  Sheet  No.  11154 


Third  Revised  Sheet  No.  1509 
Second  Revised  Sheet  No.  1594 
Second  Revised  Sheet  No.  1609 
Second  Revised  Sheet  No.  1610 

Sixth  Revised  Sheet  No,  1  through 
Third  Revised  Sheet  No.  1-D  are 
tendered  to  update  the  table  of  contents 
for  Northwest's  Original  Volume  No.  2 
to  a  current  status.  First  Revised  Sheet 
No,  136  through  Second  Revised  Sheet 
No.  1594  are  tendered  to  reflect  a  change 
in  customer  names,  while  Second 
Revised  Sheet  Nos,  1609  and  1610  are 
submitted  to  correct  spelling  errors. 

Northwest  requests  an  effective  date 
of  June  22, 1987.  for  each  of  the 
respective  tariff  sheets  which  date  is  30 
days  from  the  date  of  filing. 

A  copy  of  this  filing  has  been  mailed 
to  the  appropriate  customers  affected  by 
this  filing  including  Mountain  Fuel 
Resources,  Inc.,  ANR  Pipeline  Company. 
Williams  Natural  Gas  Company, 
Chevron  Chemical  Company.  CP 
National  Corporation  and  Sunlerra  Gas 
Gathering  Company. 

Any  person  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE.,  Washington 
EMZ  20426,  in  accordance  with  Rules  211 
or  214  of  the  Commission's  rules  of 
practice  and  procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  June  8, 1987.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  Commission 
and  are  available  for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 

[FR  Doc.  87-12717  Filed  6-3-87;  8;45  am) 
BIIJJNC  CODE  •717-01-M 


(Docket  No.  CP87-331-OO01 

Southwest  Gas  Corp.;  Request  Under 
Blanket  Authorization 

May  29.  1987. 

Take  notice  that  on  May  11, 1987, 
Southwest  Gas  Corporation 
(Southwest),  P.O.  Box  15015,  Las  Vegas. 
Nevada  89114.  filed  in  Docket  No.  CP87- 
331-000,  a  request  pursuant  to  1 157.205 
of  the  Commission's  Regulations  under 
the  Natural  Gas  Act  (18  CFR  157.205). 
for  authorization  to  construct  and 
operate  a  high  pressure  mainline  sales 
tap  and  appurtenant  facilities  to  enable 
the  sale  and  delivery  of  natural  gas  to 
the  Johnson  Lane  residential  area  in 


UM  I 
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Douglas  County.  Nevada,  an  existing 
residential  area  not  presently  served  by 
Southwest,  under  the  certificate  issued 
in  Docket  No.  CP84-739-000.  pursuant  to 
section  7  of  the  Natural  Gas  Act.  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Southwest  states  that  under  the 
authorization  issued  in  Docket  No. 
CP84-739-000,  Southwest  was  permitted 
to  utilize  the  prior  notice  procedure  of 
§  157.205  of  the  Commission's 
Regulations  in  connection  with  requests 
for  authority  to  install  and  operate  sales 
taps  on  its  northern  Nevada 
jurisdictional  system  to  serve  retail 
customers  which  are  not  being  served 
by  Southwest  at  any  other  location. 
Pursuant  to  such  authorization. 
Southwest  proposes  to  establish  a  sales 
tap  to  be  located  in  Section  31. 
Township  14.  North,  Range  20  East. 
MDB&M,  Douglas  County.  Nevada. 
Southwest  states  that  the  tap  would  be 
used  to  provide  up  to  350  Mcf  of  natural 
gas  per  day  for  Priority  1  use  by  the 
Johnson  Lane  residential  area, 
consisting  of  approximately  750 
residential  customers,  which  presently 
depends  on  propane  for  its  fuel  use.  It  is 
estimated  that  the  cost  of  the  tap  would 
be  approximately  $24,561. 

Southwest  further  states  that  service 
to  Johnson  Lane  would  be  rendered 
under  the  regulatory  authority  of  the 
Public  Service  Commission  of  Nevada 
(PSCN)  and  in  accordance  with 
Southwests  rate  schedules  on  file  with 
the  PSCN.  Southwest  asserts  that  it  has 
sufficient  capacity  available  to  provide 
for  the  proposed  deliveries  without  any 
detriment  or  disadvantage  to  any  of  its 
existing  customers,  and  that  the 
relatively  small  volumes  anticipated  to 
be  delivered  to  Johnson  Lane  will  not 
affect  Southwests  ability  to  serve  its 
existing  customers. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  {  157.205 
of  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.205)  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
time  allowed  therefor,  the  proposed 
activity  shall  be  deemed  to  be 
authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 


authorization  pursuant  to  section  7  of 

the  Natural  Gas  Act. 

Kenneth  F.  Plumb, 

Secretary. 

(FR  Doc.  87-12742  Filed  6-3-87;  8:45  amj 
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(Docket  No  GT87-11-0001 

Texas  Eastern  Transmission  Corp.; 
Filing  of  Service  Agreements 

May  29.  1987. 

Take  notice  that  Texas  Eastern 
Transmission  Corporation  (Texas 
Eastern)  on  May  2Z  1987  submitted  for 
filing  with  the  Commission,  six  copies 
each  of  the  Service  Agreements  under 
the  applicable  firm  sales  rate  schedule 
between  Texas  Eastern,  as  Seller,  and 
those  companies  individually  as  Buyer, 
identified  in  Appendix  A  attached 
hereto;'  and  six  copies  each  of  the 
Service  Agreements  under  Texas 
Eastern's  interruptible  sales  Rate 
Schedule  I  between  Texas  Eastern,  as 
Seller,  and  those  companies 
individually,  as  Buyer,  identified  in 
Appendix  B  attached  hereto. 

These  new  Service  Agreements 
proposed  for  filing  herein  make  no 
substantive  change  in  the  terms  and 
conditons,  or  otherwise,  currently 
provided  for  in  the  existing  Service 
Agreements  between  Texas  Eastern  and 
those  companies  individually,  as  Buyer, 
listed  in  Appendices  A  and  B.  Rather, 
they  are  being  filed  for  the  sole  purpose 
of  having  a  separate  firm  sales  Service 
Agreement  and  a  separate  interruptible 
sales  Service  Agreement  for  each  of 
those  companies.  It  is  the  intent  of 
Texas  Eastern  that  these  superseding 
Service  Agreements  will  continue  to  be 
treated  as  qualifying  or  not  qualifying  as 
"eligible  firm  sales  Service  Agreements  " 
based  upon  the  status  of  the  Service 
Agreements  being  superseded.  Further, 
by  way  of  clarification  at  the  request  of 
certain  of  Texas  Eastern  Buyers  directly 
affected  by  this  filing,  Texas  Eastern 
states  that  paragraph  three  of  Article  III 
and  in  particular  the  last  sentence  of 
paragraph  three  of  Article  III  is  not 
intended  to  constitute  a  waiver  by  any 
such  Buyers  of  rights  which  said  Buyers 
may  have  under  statutes  other  than  the 
Natural  Gas  Act  to  protest  or  oppose 
tariff  filings  made  by  Texas  Eastern. 

The  proposed  effective  date  of  the 
Service  Agreements  identified  on  the 
attached  Appendices  A  and  B  is  April 
14. 1987,  the  date  of  separation,  from  the 
existing  Service  Agreement  for  each 


'  Appendices  A  and  B  are  atlactied  to  the  Service 
Agreements  and  are  available  at  the  Federal  Energy 
Regulatory  Commission.  B2S  North  Capitol  Street 
NE..  Room  1000.  Washington.  DC  20428. 


company  listed  in  Appendices  A  and  B. 
of  the  interruptible  sales  rate  schedule 
from  the  firm  sales  rate  schedule. 

A  copy  of  this  filing  has  been  served 
on  the  affected  parties. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  rules  of 
practice  and  procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  6-8-87.  Molests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb, 
Secretary. 

[FR  Hoc.  87-12719  Filed  6-3-87;  8:45  am| 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

lFRL-32 12-61 

Agency  Information  Collection 
Activities  Under  0MB  Review 
agency:  Environmental  Protection 
AKt-nry  (EPA). 

ACTION:  Notice. 

summary:  Section  3507(a)(2)(B)  of  the 
Paperwork  Reduction  Act  of  1980  (44 
use.  3501  et  seq.]  requires  the  Agency 
to  publish  in  the  Federal  Register  a 
notice  of  proposed  information 
collection  requests  (ICRs)  that  EPA  has 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review.  The  ICR 
describes  the  nature  of  the  solicitation 
and  the  expected  impact,  and  where 
appropriate  includes  the  actual  data 
collection  instrument.  The  ICRs  that 
follow  are  available  for  review  and 
comment. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patncirt  M.ii.inu.  |J()2)  ;t82-2712  (FTS 
382-2712)  or  Jackie  Rivers.  (202)  382- 
2740  (FTS  382-2740) 

Office  of  Air  and  Radiation 

Title:  New  Source  Performance 
Standards  for  the  Petroleum  Refinery 
Industry  (EPA  ICR  «  0983).  (This  is  a 
revision  of  a  currently  approved 
collection). 

Abstract:  Petroleum  refineries  must 
notify  EPA  of  construction;  of 
modification,  startup,  shutdown,  and 


malfunction;  and  of  the  results  of  each 
performance  test.  The  refineries  must 
also  record  and  report  specific  data 
pertaining  to  the  monitoring  of  volatile 
organic  compound  (VOC)  emissions  as 
well  as  equipment  leaks  and  other 
potential  emission  sources.  EPA  has 
reduced  the  annual  burden  from  45.728 
to  1405  hours  due  primarily  to  the 
completion  of  initial  startup 
requirements  of  most  sources.  States 
and/or  EPA  use  this  data  to  ensure 
compliance  with  the  standards,  to  target 
inspections,  and  to  use  as  enforcement 
evidence. 

Respondents:  Owners  and  operators 
of  petroleum  refineries. 

Frequency:  Periodic  excess  emission 
reports,  semi-annual  reports  of 
equipment  leaks,  and  two-year  record 
retention. 

Estimated  Annual  Burden:  1405  hours. 

Agency  PRA  Clearance  Requests 
Completed  by  OMB 

EPA  ICR  #  0232;  Lead  Additive  Report 
for  Refineries.  Importers,  and 
Manufacturing  Facility  or  Site;  was 
approved  5/11/87  (OMB  #  2060-0066; 
expires  5/31/90). 

EPA  ICR  «  0309,  Fuel  Additive 
Manufacturer  Notification,  was 
extended  on  5/18/87  (OMB  »  2080-0014; 
expires  10/31/87). 

EPA  ICR  #  08G5.  EPA  Performance 
Audit  Program  for  Evaluation  of 
Ambient  and  Source  Air  Measurements, 
fvas  approved  5/11/87  (OMB  #  2080- 
0006:  expires  5/31/90). 

Send  comments  on  the  above 
abstract(s)  to: 
Patricia  Minami,  PM-223,  U.S. 

Environmental  Protection  Agency, 

Information  and  Regulatory  Systems 

Division.  401  M  Street.  SW., 

Washington,  DC  20460 

and 

Nicholas  Garcia.  OfTice  of  Management 
and  Budget,  Office  of  Information  and 
Regulatory  Affairs.  New  Executive 
Office  Building.  726  [ackson  Place. 
NW.,  Washington,  DC  20503 

Dated:  May  28. 1987. 
Daniel  |.  Fiorino, 

Director,  Information  and  Regulatory  Systems 

Division. 

|FR  Doc  87-12726  Filed  6-3-87;  8:45  am] 

BILLING  COOC  MM-60-M 

(ECAO-R-140;  FRL-32 12-81 

Workshop  on  Acid  Aerosols  Issue 
Paper,  Public  Meeting 

agency:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  public  meeting. 


summary:  This  notice  announces  a 
workshop  to  be  held  by  EPA's 
Environmental  Criteria  and  Assessment 
Office,  Office  of  Health  and 
Environmental  Assessment,  at  the 
Radisson  Plaza  Hotel  in  Raleigh,  North 
Carolina.  The  workshop  will  focus  on 
peer  review  of  a  draft  issue  paper 
prepared  as  a  state  of  the  art 
assessment  of  the  health  effects  and 
aerometrics  of  acid  aerosols. 
DATES:  The  workshop-will  begin  pn 
Wednesday,  June  10, 1987,  and^*rtd  on 
Friday.  June  12. 1987.  Each  days  session 
will  last  from  8:30  a.m.  to  5:00  p.m. 
Members  of  the  public  are  invited  to 
attend  as  observers. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Nick  Hajjar  of  Dynamac  at  (301)  468- 
2500.  extension  439.  He  will  confirm 
seating  for  those  planning  to  attend  the 
workshop.. 

SUPPLEMENTARY  INFORMATION:  The 

Clean  Air  Act  As  Amended,  42  U.S.C. 
7401  et  seq..  requires  the  U.S. 
Environmental  Protection  Agency  to 
periodically  review  criteria  for  National 
Ambient  Air  Quality  Standards 
(NAAQS)  and  NAAQS  themselves  and 
revise  such  criteria  and  standards  as 
appropriate.  This  process  led  to:  (1)  The 
1982  publication  of  the  EPA  document 
Air  Quality  Criteria  for  Particulate 
Matter  and  Sulfur  Oxides  (EPA/600/8- 
82/029F)  and  an  addendum  bound  in 
with  volume  I  of  that  criteria  document 
addressing  further  information  on  health 
effects  (EPA/600/8-82/029F.  volume  I); 
and  (2)  the  1986  publication  of  a  second 
addendum  to  the  criteria  document 
which  updated  the  earlier  document  by 
evaluating  new  studies  and  their 
implications  for  determination  of  health- 
related  criteria  for  the  PM  and  SOj 
NAAQS  (EPA/600/8-86/020F).  In  this 
process  of  reviewing  new  scientific 
studies  concerning  PM  and  SO,  health 
effects,  it  became  apparent  that  the 
researchers  had  identified  acid  aerosols 
as  one  type  of  constituent  of  the  PM/ 
SO,  aerometric  mix  that  may  be 
associated  with  observed  PM/SO, 
health  effects.  In  December,  1985,  the 
Clear  Air  Science  Advisory  Committee 
(CASAC)  of  EPA's  Science  Advisory 
Board  recommended  that  an  acid 
aerosols  issue  paper  be  prepared  to 
evaluate  newly  emerging  literature 
concerning  health  effects  directly 
associated  with  acid  aerosols  and  to 
address  the  issue  of  possible  listing  of 
acid  aerosols  as  a  separate  criteria 
pollutant  for  potential  regulation  by 
means  of  National  Ambient  Air  Quality 
Standards  (NAAQS). 

The  workshop  draft  of  the  issue  paper 
will  be  availble  for  public  inspection  at 
the  workshop,  and  observers  will  have 


an  opportunity  to  make  brief  oral 
statements.  Any  later  formal  release  of 
an  external  review  draft  of  the  issue 
paper  will  be  announced  in  a 
subsequent  Federal  Register  notice,  and 
ample  time  will  be  provided  for  public 
review  and  submission  of  written 
comments. 

Dated:  May  29, 1987. 
Vaun  A.  Newill, 

Assistant  Administrator  for  Research  and 

Development. 

(FR  Doc  87-12727  Filed  6-3-87;  8:45  am] 

BtLLING  COOE  CS60-50-M 


[OPP-00241;  FRL-3212-7] 

FIFRA  Scientific  Advisory  Panet,  Open 
Meeting 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  There  will  be  a  one-day 
meeting  of  the  Federal  Insecticide. 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
Scientific  Advisory  Panel  (SAP)  to 
review  a  set  of  scientific  issues  being 
considered  by  the  Agency  in  connection 
with  the  peer  review  classification  of 
2,4-D  as  an  Interim  Category  C  oncogen 
(possible  human)  and  a  guidance 
document.  "Aquatic  Mesocosm  Tests  to 
Support  Pesticide  Registrations." 

DATE:  Thursday,  June  25, 1987,  from  8:30 
a.m.  to  4:00  p.m. 

ADDRESS:  The  meeting  will  be  held  at: 
U.S.  Environmental  Protection  Agency, 
Room  1112,  Crystal  Mall  Building  No.  2, 
1921  Jefferson  Davis  Highway. 
Arlington.  V.A. 

FOR  FURTHER  INFORMATION  CONTACT:  By 

Mail: 

Stephen  L.  Johnson,  Executive  Secretary, 
FIFRA  Scientific  Advisory  Panel, 
Office  of  Pesticide  Programs  (TS- 
769C),  401  M  Street,  SW.,  Washington, 
DC  20460 
Office  location  and  phone  number: 

Room  1121,  Crystal  Mall.  Building  No.  2, 
Arlington.  VA,  (703-557-7695). 

SUPPlfMENTARY  INFORMATION:  The 

agenda  for  the  meeting  is. 

1.  Review  of  the  scientific  issues  being 
considered  by  the  Agency  in  connection 
with  the  peer  review  classification  of 
2.4-D  as  an  interim  C  oncogen. 

2.  Review  of  a  guidance  document 
entitled.  Aquatic  Mesocosm  Tests  to 
Support  Pesticide  Registrations. 

3.  Completion  of  any  unfinished 
business  from  previous  Panel  meetings. 

4.  In  addition,  the  Agency  may  present 
status  reports  on  other  ongoing 
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programs  of  the  Office  of  Pesticide 
Programs. 

Copies  of  documents  relating  to  items 
1  and  2  above  may  be  obtained  by 
contacting: 
Information  Services  Branch,  Program 

Management  and  Support  Division 

(TS-757C).  Office  of  Pesticide 

Programs.  Environmental  Protection 

Agency.  401  M  Street.  SW.. 

Washington.  DC  20460. 

Office  location  and  telephone  number: 
Room  240.  Crystal  Mall  No.  2.  Arlington. 

VA,  703-557-7400. 

Any  member  of  the  public  wishing  to 
submit  written  comments  should  contact 
Stephen  L  Johnson  at  the  address  or 
phone  listed  above  to  be  sure  that  the 
meeting  is  still  scheduled  and  to  confirm 
the  Panel's  agenda.  Interested  persons 
are  permitted  to  file  such  statements 
before  the  meeting.  To  the  extent  that 
time  permits  and  upon  advance  notice  to 
the  Executive  Secretary,  interested 
persons  may  be  permitted  by  the 
chairman  of  the  Scientific  Advisory 
Panel  to  present  oral  statements  at  the 
meeting.  There  is  no  limit  or  written 
comments  for  consideration  by  the 
Panel,  but  oral  statements  before  the 
Panel  are  limited  to  approximately  5 
minutes.  Since  oral  statements  will  be 
permitted  only  as  time  permits,  the 
Agency  urges  the  public  to  submit 
written  comments  in  lieu  of  oral 
presentations.  All  statements  will  be 
made  part  of  the  record  and  will  be 
taken  into  consideration  by  the  Panel. 
Persons  wishing  to  make  oral/written 
statements  should  notify  the  Executive 
Secretary  and  submit  10  copies  of 
written  comments  and  oral  written 
testimony  no  later  than  June  16. 1987,  in 
order  to  ensure  appropriate 
consideration  by  the  Panel. 

Dated:  May  28,  1987 
Victor ).  Kimm, 

Acting  Assistant  Adrrinistrotorfor  Pesticides 
and  Toxic  Substances. 
|FR  Doc.  87-12728  Filed  6-3-87;  8:45  am) 
BILLING  COOC  B560-S0-M 


IOPTS-51S60B/51562C:  FRL-3213-41 

Certain  Ctiemical;  Premanutacture; 
Termination  of  Review  Period 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  EPA  is  revoking,  effective 
May  27,  1987,  following  the  signing  of  a 
Consent  Order  for  the  new  chemical 
substances  subject  to  premanufacture 
notice  (PMN)  P-85-543,  544,  545,  546. 
and  547,  the  remaining  portion  of  a  90- 
day  extension  of  the  reveiw  period  for 
PMNs  P-85-543,  544,  545,  546,  and  547 


under  the  authority  of  section  5(c)  of  the 
Toxic  Sulistancps  Control  Act  (TSCA). 
FOR  FURTHER  INFORMATION  CONTACT. 
Robert  Wright.  Premanufacture  Notice 
Management  Branch.  Chemical  Control 
Division  (TS-794),  Environmental 
Protection  Agency,  Room  R-613.  401  M 
Street.  SW..  Washington.  DC  20460. 
(202-382-7800) 
SUPPLEMENTARY  INFORMATION:  The 

original  90-day  review  periods  for  PMNs 
P-85-543.  544,  545,  546,  and  547  were 
scheduled  to  expire  on  July  4,  1985.  EPA 
published  a  section  5(c)  extension  notice 
for  the  PMNs.  in  the  Federal  Register  of 
July  16. 1985  (50  FR  28840).  to  provide 
the  Agency  with  sufficient  time  to  issue 
an  Order  under  section  5(e).  The  Order 
prohibits  manufacturing  and  importation 
of  test  or  monitoring  data  addressing  the 
potential  risk  of  injury  to  human  health. 

The  review  periods,  including  the 
extension  under  section  5(c).  are 
scheduled  to  expire  July  1, 1987.  EPA 
and  the  Company  have  agreed  to  enter 
into  a  Consent  Order  addressing  the 
potential  risk  of  injury  to  health. 
Therefore,  EPA  is  revoking  the 
remaining  portion  of  the  extended 
review,  effective  immediately. 

Dated:  May  21. 1987. 
Charle*  L.  Elkins, 

Director,  Office  of  Toxic  Substances. 
[re  Doc.  87-12729  Filed  6-3-87;  8:45  am] 

BILUNG  COOC  M«0-SO-M 


EXPORT-IMPORT  BANK  OF  THE 
UNITED  STATES     ' 

[Public  Notice  81 

Agency  Forms  Submitted  for  0MB 
Review 

agency:  Export-Import  Bank  of  the 
United  States. 

action:  In  accordance  with  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1984,  Eximbank  has  submitted  a 
proposed  collection  of  information  to  the 
Office  of  Management  and  Budget  for 
review. 

Purpose:  The  proposed  form  is  to  be 
used  by  commercial  banks  and  other 
lenders  In  applying  for  guarantees  on 
working  capital  loans  advanced  by  the 
lenders  to  U.S.  exporters. 
summary:  The  following  maintain 
summarizes  the  information  collection 
proposal  submitted  to  OMB. 

(1)  Type  of  request:  revised 

(2)  Number  of  forms  submitted:  One 

(3)  Form  nuber:  EIB  84-1  (Rev.) 

(4)  Title  of  information  collection:  EIB 
84-1  (Rev.) — Application  for  Working 
Capital  Loan  Guarantee 

(5)  Frequency  of  use:  Upon  application 
for  guarantees  on  working  capital  loans 


advanced  by  the  lenders  of  U.S. 
exporters. 

(6)  Respondents:  Commercial  banks 
and  other  lenders  throughout  the  United 
States. 

(7)  Estimated  total  number  of  annual 
responses:  100 

(8)  Estimated  total  number  of  hours 
needed  to  fill  out  the  form:  50.  Section 
3504(h)  of  Pub.  L.  96-511  does  not  apply. 

Additional  Information  or  Comments: 
Copies  of  the  proposed  application  may 
be  obtained  from  Helene  Wall.  Agency 
Clearance  Officer  (202)  566-8111. 
Comments  and  questions  should  be 
directed  to  Francine  Picoult,  Office  of 
Managment  and  Budget,  Information 
and  Regulatory  Affairs.  Room  3235,  New 
Executive  Office  Building,  Washington, 
DC  20503,  (202)  395-7340.  All  comments 
should  be  submitted  within  two  weeks 
of  this  notice;  if  you  intend  to  submit 
comments  but  are  unable  to  meet  this 
deadline,  please  advise  Francine  Picoult 
by  telephone  that  comments  will  be 
submitted  later. 

Dated:  May  21.  1987. 
Helene  H.  WaU, 
Agency  Clearance  Officer. 
(FR  Doc.  87-12757  Filed  6-3-87;  8:45  amj 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Information  Collection  Requirement 
Approval  by  Office  of  Management 
and  Budget 

May  27. 1987. 

The  following  information  collection 
requirements  have  been  approved  by 
the  Office  of  Management  and  Budget 
under  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  3507).  For  further 
information  contact  Doris  Benz,  Federal 
Communications  Commission,  telephone 
(202)  632-7513. 

OMB  No.:  3060-0009. 

Title:  Application  for  Consent  to 
Assignment  of  Radio  Broadcast  Station 
Construction  Permit  or  License,  or 
Transfer  of  Control  of  Corporation 
Holding  Broadcast  Station  Construction 
Permit  or  License  (Short  Form). 

Form  No.:  FCC  316. 

The  approval  on  form  FCC  316  has 
been  extended  through  4/30/90.  The 
November  1986  edition  with  a  previous 
expiration  date  of  5/31/87  will  remain  in 
use  until  updated  forms  are  available. 

OMB  No.:  3060-0055. 

Title:  Application  for  Cable  Television 
Relay  Service  Station. 

Form  No.:  FCC  327. 

A  revised  form  FCC  327  has  been 
approved  through  4/30/90.  The  July  1984 
edition  with  a  previous  expiration  date 
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of  4/30/87  will  remain  in  use  until 
revised  forms  are  available. 

Federal  Communications  Commission. 
William  |.  Tricarico, 
Secretary. 
(FR  Doc.  87-12710  Filed  6-3-87;  8:45  amj 

BtLUMG  COOC  (TlZ-Ot-W 


Applications  for  Consolidated  Hearing; 
Central  Illinois  Fellowship,  Inc.  and 
Illinois  Valley  Broadcasting  Co. 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  FM  station: 


Applicant  CNy  md  S<ata 

FMsNo. 

MM 
Oockat 

No 

A  C«ntral  lUmoa  Radio 
Fe«owv«p.  ifx;  ,  Petun. 
ILL 

B  Wmois  valley  Broadcast- 
ng  Company,  Peona.  ILL- 

BPED-821006Ad  . 
BPED-83O520AD 

87-156 

2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934.  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FR.  19347.  May  29,  1986. 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 

Issue  Heading  Applicont(s) 

1.  Financial.  B 

2.  307(b) — Noncommercial  Educational,  A.  B 

3.  Contingent  Comparative — Noncommercial 
Educational  FM.  A.  B 

4.  Ultimate.  A,  B 

3.  If  there  is  any  non-standardized 

issue(s)  in  this  proceeding,  the  full  text 
of  the  issue  and  the  applicant(s)  to 
which  it  applies  are  set  forth  in  an 
Appendix  to  this  Notice.  A  copy  of  the 
complete  HDO  in  this  proceeding  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street.  NW.,  Washington.  DC.  The 
complete  text  may  also  be  purchased 
from  the  Commission's  duplicating 
contractor.  International  Transcription 
Services.  Inc  .  2100  M  Street.  NW., 
Washington,  DC  20037.  (Telephone  (202) 
857-3800). 
W.  |an  Gay, 

Assistant  Chief  Audio  Services  Division, 
Mass  Media  Bureau. 
|FR  Doc  87-12708  Filed  6-3-87;  8:45  am) 
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AppUcatiorts  for  Consolidated  Hearing; 
Freedom  Broadcasting  Corp.,  and  C. 
Edward  Lively  d/b/a  Pendleton 
Broadcasting 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  AM  station: 


Apptcani  C<^  ana  StaM 


FMNa 


■- 
Appitcani  Cny  and  Stale 

rue  No. 

MM 

Docket 

No. 

A^    Freedom    B»oadcastmfl 

Cofporatioo,           Grar.rte 

Fa«»  NC 
B   C    Edwarx)  livety  a'b  a 

Pendleton.    Bfoadcastmg 

Peodtotoa  SC. 

BP-850802AA. 

BP-851029AJ „- 

87-1S8 

2.  Pursuant  to  section  309(e)  of  the 

Communications  Act  of  1934.  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FR  19347,  May  29. 1986. 
The  letter  shown  before  each  appUcant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 

Issue  Heading  Applicant(s) 

Air  Hazard.  B. 

307(b).  Both  applicants. 

Contingent  comparative.  Both  applicants. 

Ultimate.  Both  applicants. 

3.  If  there  is  any  non-standardized 
issue(s)  in  this  proceeding,  the  full  text 
of  the  issue  and  the  applicant(s)  to 
which  it  applies  are  set  forth  in  an 
Appendix  to  this  Notice.  A  copy  of  the 
complete  HDO  in  this  proceeding  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street.  NW..  Washington.  DC.  The 
complete  text  may  also  be  purchased 
from  the  Commission's  duplicating 
contractor.  International  Transcription 
Services,  Inc.,  2100  M  Street,  NW., 
Washington,  DC  20037  (Telephone  No. 
(202)  857-3800). 

W.  Jan  Cay. 

Assistant  Chief  Audio  Services  Division, 

Mass  Media  Bureau. 

(FR  Doc.  87-12711  Filed  6-3-87;  8:45  amj 

BILLMO  COOC  e7t2-01-M 


Applications  for  Consolidated 
Proceeding;  Rockford  Educational 
Broadcasting  Foundation  and 
Northern  Illinois  University 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  YM  station: 


A      Rocktord     Educational    BP£D-850909MA.. 

BrMdcastms  foundation, 
Roc«to>o,  K. 
B   NorttiefT^  lUmott  UntvefSI. 
ty   Bocklca  H.- 


BPED-«60512MJ_ 


DocM 
Na 


87-158 


2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934.  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
enti.'^ty  under  the  corresponding 
headings  at  51  FR  19347,  May  29. 1986. 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 

Issue  Heading  Applicont(s) 

1.  Comparative — Noncommercial. 
Exiucational  FM.  A.  B 

2.  Ultimate.  A.  B 

3.  If  there  is  any  non-standardized 
issue(s)  in  this  proceeding,  the  full  text 
of  the  issue  and  the  applicant(s)  to 
which  it  applies  are  set  forth  in  an 
Appendix  to  this  Notice.  A  copy  of  the 
complete  HDO  in  this  proceeding  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street.  NW.,  Washington.  DC  The 
complete  text  may  also  be  purchased 
from  the  Commission's  duplicating 
contractor.  International  Transcription 
Services,  Inc.,  2100  M  Street,  NW.. 
Washington,  DC  20037  (Telephone  No. 
(202)  857-3800). 

W.  jan  Gay. 

Assistant  Chief,  Audio  Services  Division, 

Mass  Media  Bureau. 

[FR  Doc  87-12712  Filed  6-3-87;  8:45  am) 

BILUNG  COOC  1712-01-M 

Applications  for  Consolidated  Hearing; 
Tate  Broadcasting  Limited;  et  al. 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  FM  station: 


ApplKanl.  Ctty  and  State 


A  Tate  Broadcasanj  Liniii- 
eo   Banne*  Eiil  ^ 

B  Co<omoi«  Rade  Se'vice* 
froup  Baimei  Ek  NC 

C.  Smlt^  Corrv^uncabom. 
A  Limneo  ParmeTi^i, 
Banoe*  EKi   MC 

D  Lacy  Benfamm  Poe  Jf . 
Barnei  El*.-  NC 

E  Migfi  Country  Broadcast- 
ing o*  Banner  Elk.  Inc. 
Baniw  Elk.  NC 


File  No 


BPH-860203NA.. 
BPM-860203N8  .. 
BPH-860203NC.., 

BPM-e602O3NO 
BPH-«e0203NE- 


Oockel 
No 


87-teo 
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App*c«nl.  C«y  and  SUM 

FleNo 

Docket 
No 

F    RntMrt  W    Lock*  vd 

Linda     0     Littl*    d/b/i 

Litne  Lock*  Broadcasting 

Co    Banner  Elk.  NO 

.    \»txM  South  Broadcaat- 

snp  Banner  E*.  NO 

H  Baratar  Qk  BraadtaH- 
mg.  Banner  Elk.  NO. 

1  HaclK)  Banner  Elk,  Inc.. 
8ann«E».NC. 

J  WMMm  Lon  Soah.  Henry 
Galbene  Royae.  II  and 
Timothy  Jamea  Hodgea 
d/b/a  Snah  aroadcaelins 
Group  of  Banner  E*. 
Benner  EM.  NC 

K  RalckM  Broadcasting 
Company,  A  General 
Partiieratiip.  Banner  Elk. 
NO 

L  RL  Buah.  Jr.  Banner 
E*.  NO 

BPH-«e02O3NG  

BPH-860203NM 

Bf>H-a60203NI _ 

BPH-e80203NM 

BPH-«0a03NN  „ 

apH-«8oeo3NO . 



BPH-a60a03NF 

lOia- 

missed) 

2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  PR  19347,  May  29,  1986. 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 

Issue  Heading,  App!icant(s) 

1.  Air  Hazard,  A  L  K 

2.  Comparative.  A-K 

3.  Ultimate.  A-K 

3.  A  copy  of  the  complete  HDO  in  this 
proceeding  is  available  for  inspection 
and  copying  during  normal  business 
hours  in  the  FCC  Dockets  Branch  (Room 
230).  1919  M  Street.  NW..  Washington 
DC.  The  complete  text  may  also  be 
purchased  from  the  Commission's 
duplicating  contractor,  International 
Transcription  Services.  Inc..  2100  M 
Street.  NW..  Washington.  DC  20037. 
(Telephone  (202)  857-3800). 

W.  |an  Gay. 

Assistant  Chief.  Audio  Services  Division. 

Mass  Media  Bureau. 

|FR  Doa  87-12713  Filed  6-13-B7;  8:45  am] 

BILLING  COOC  (712-01-11 


FEDERAL  ELECTION  COMMISSION 

(Notice  1987-8] 

Filing  Dates  for  Connecticut  Special 
Election 

AaENCY:  Federal  Election  Commission. 
action:  Notice  of  Filing  Dates  for 
Connecticut  Special  Election. 


suimmary:  Under  Connecticut  statute, 
political  parties  set  the  dales  for  their 
conventions,  which  have  the  power  to 
nominate  under  certain  conditions.  If 
one  candidate  achieves  the  most 
delegate  votes  at  the  Convention,  he  or 
she  may  become  the  party  endorsed 
candidate.  If  one  or  more  other 
candidates  achieve  20%  or  more  of  the 
delegate  votes,  however,  such 
candidate(s)  may  file  for  a  challenge 
primary. 

Committees  required  to  file  reports  in 
connection  with  the  Republican  party 
convention  to  be  held  on  June  29. 1987. 
must  file  a  12-day  pre-convention  report 
by  June  17, 1987.  Committees  required  to 
file  reports  in  connection  with  the 
Democratic  party  convention  to  be  held 
on  June  30, 1987.  must  file  a  12-day  pre- 
convention  report  by  June  18. 1987.  In 
the  event  there  is  a  challenge  primary, 
committees  required  to  file  reports  in 
connection  with  the  special  primary 
election  to  be  held  on  July  21. 1987,  must 
file  a  12-day  pre-primary  election  report 
due  on  July  9, 1987.  Committees  required 
to  file  reports  in  connection  with  the 
special  general  election  to  be  held  on 
August  18. 1987,  must  file  a  12-day  pre- 
general  election  report  due  on  August  6. 
1987.  and  a  30-day  post-general  election 
report  due  on  September  17. 1987.  The 
1987  Mid-year  report  is  waived  for  those 
committees  which  file  timely  reports  in 
connection  with  either  the  special 
primary  election  or  the  special  general 
election 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms   Hobby  Werfel.  Public  Information 
Office.  999  E  Street,  NW.,  Washington. 
DC  20463,  Telephone:  (202)  376-3120. 
Toll-free:  (800)  424-9530. 

Notice  of  Filing  Dates  for  Special 
Election.  4th  Congressional  District. 
Connecticut 

All  principal  campaign  committees  of 
candidates  in  the  Republican  convention 
and  all  other  political  committees  not 
filing  monthly,  which  support  candidates 
in  the  Republican  convention,  shall  file  a 
12-day  pre-convention  report  due  on 
June  17. 1987.  with  coverage  dates  from 
the  date  of  candidacy,  or  last  report 
filed,  through  June  9.  1987.  All  principal 
campaign  committees  of  candidates  in 
the  Democratic  convention  and  all  other 
political  committees  not  filing  monthly, 
which  support  candidates  in  the 
Democratic  convention,  shall  file  a  12- 
day  pre-convention  report  due  on  |une 
18,  1987,  with  coverage  dates  from  the 
date  of  candidacy,  or  last  report  filed, 
through  June  10, 1987. 

In  the  event  of  a  Republican  primary 
challenge,  all  principal  campaign 
committees  of  candidates  in  the 


Republican  special  primary  election  and 
all  other  political  committees  not  filing 
monthly,  which  support  candidates  in 
the  Republican  special  primary  election, 
shall  file  a  12-day  pre-primary  election 
report  due  on  July  9, 1987,  with  coverage 
dates  from  June  10,  1987,  through  July  1. 
1987. 

In  the  event  of  a  Democratic  primary 
challenge,  all  principal  campaign 
committees  of  candidates  m  the 
Democratifc  special  primary  election 
and  all  other  political  committees  not 
filing  monthly,  which  support 
candidated  m  the  Democratic  special 
primary  election,  shall  file  a  12Hday  pre- 
primary  election  report  due  on  July  9, 
1987,  with  coverage  dates  from  June  11, 
through  July  1. 1987. 

The  1987  Mid-year  report  is  waived 
for  those  committees  which  file  time 
reports  in  connection  with  the  special 
primary  election. 

In  the  event  of  a  primary  challenge,  all 
principal  campaign  committees  of 
candidates  in  the  special  general 
elecUon  and  all  other  political 
committees  not  filing  monthly,  which 
support  candidates  in  the  special 
general  election,  shall  file  a  12-day 
pregeneral  election  report  due  on  August 
6, 1987,  with  coverage  dates  from  July  2. 
1987,  through  July  29. 1987,  and  a  30-day 
post-general  election  report  due  on 
September  17. 1987.  with  coverage  dates 
from  July  30. 1987.  through  September  7. 
1987. 

In  the  event  of  no  primary  challenge, 
all  principal  campaign  committees  of  the 
Republican  candidate  in  the  special 
general  election  and  all  other  political 
committees  not  filing  monthly,  which 
support  the  Republican  condidate  in  the 
special  general  election,  shall  file  a  12- 
day  pre-general  election  report  due  on 
August,  6, 1987,  with  coverage  dates 
from  June  10. 1987  through  July  29. 1987. 
and  a  30-day  post-general  election 
report  due  on  September  17, 1987.  with 
coverage  dates  from  [uly  30. 1987 
through  September  7, 1987.  All  principal 
campaign  committees  of  the  Democratic 
candidate  in  the  special  general  election 
and  all  other  political  committees  not 
filing  monthly,  which  support  the 
Democratic  candidate  in  the  special 
general  election,  shall  file  a  12-day  pre- 
general election  report  due  on  August  6. 
1987.  with  coverage  dates  from  June  11. 
1987  through  July  29.  1987.  and  a  30-day 
post-general  election  report  due  on 
September  17.  1987,  with  coverage  dates 
from  July  30, 1987  through  September  7. 
1987. 

The  1987  Mid-year  report  is  waived 
for  those  committees  which  file  timely 
reports  in  connection  with  the  special 
general  election. 


Dated:  May  29, 1987. 
Scott  E.  Thomas. 

Chairman.  Federal  Election  Commission. 
|FR  Doc.  87-12679  Piled  6-3-87;  8:45  am) 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Agency  Information  Collection 
Submitted  to  the  Office  of 
Management  and  Budget  for 
Clearance 

The  Federal  Emergency  Management 
Agency  (PUMA)  has  submitted  to  the 
office  of  Management  and  Budget  the 
following  information  collection 
package  for  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  (44 
U.S.C.  Chapter  35). 

Type:  Extension  of  3067-0077. 

Title:  Post  Construction  Elevation 
Certification/Floodproofing  Certificate. 

Abstract:  The  elevation  form  is  the 
basis  for  charging  property  owners 
actuarial  insurance  rates.  The  form 
provides  the  community  officials  and 
other  {jrofessionally  approved  a  means 
to  provide  elevation  data  to  the  NFIP. 

Type  of  Respondents:  Individuals  or 
households.  State  or  local  governments. 
Farms,  Businesses  or  other  for-profit. 
Federal  agencies  of  employees  Non- 
profit institutions,  Small  businesses  or 
organzations. 

Number  of  Respondents:  25.000. 

Burdern  Hours:  5.000 

Frequency  of  Recordkeeping  or 
Reporting:  Other — once  per  structure. 

Copies  of  the  above  information 
collection  request  and  supporting 
documentation  can  be  obtained  by 
calling  or  writing  the  FEMA  Clearance 
Officer.  Linda  Shiley.  (202)  646-2624,  500 
C  Street  SW.,  Washington,  DC  20472. 

Comment  should  be  directed  to 
Francine  Picoult,  (202)  395-7231,  Office 
of  Management  and  Budget,  3235  NEOB, 
Washington.  DC  20503  within  two 
weeks  of  this  notice. 

Dated:  May  28,  1987. 
Wesley  C.  Moore. 

Director.  Office  of  Administrative  Support. 
|FR  Doc  87-12689  Filed  6-3-87:  8:45  am) 
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IFEMA-793-DR1 

Major  Disaster  and  Related 
Determinations;  Texas 

AGENCY:  Federal  Emergency 
Management  Agency. 
ACTION:  Notice. 

summary:  This  a  notice  of  the 
Presidential  declaration  of  a  major 


disaster  for  the  State  of  Texas.  (FEMA- 
793-DR),  dated  May  26. 1987,  and 
related  determinations. 

dated:  May  26.  1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sewall  H.  E.  Johnson,  Disaster 
Assistance  Programs,  Federal 
Emergency  Management  Agency. 
Washington.  DC  20472,  (202)  646-3616. 

Notice 

Notice  is  hereby  given  that,  in  a  letter 
of  May  26, 1987,  the  President  declared  a 
major  disaster  under  the  authority  of  the 
Disaster  Relief  Act  of  1974,  as  amended 
(42  U.S.C.  5121  et  seq.,  Pub.  L.  93-288), 
as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Texas  resulting 
from  severe  storms  and  tornadoes  on  May  22, 
1987,  is  of  sufficient  severity  and  magnitude 
to  warrant  a  major-disaster  declaration  under 
Pub.  L.  93-288. 1  therefore  declare  that  such  a 
major  disaster  exists  in  the  State  of  Texas. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts 
as  you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 
Consistent  with  the  requirement  that  Federal 
assistance  be  supplemental,  any  Federal 
funds  provided  under  Pub.  L.  93-288  for 
Fhiblic  Assistance  will  be  limited  to  75 
percent  of  total  eligible  costs  in  the 
designated  area. 

The  time  period  prescribed  for  the 
implementation  of  Section  313(a], 
priority  to  certain  applications  for  public 
facility  and  public  housing  assistance, 
shall  be  for  a  period  not  to  exceed  six 
months  after  the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Cider  12148. 1 
hereby  appoint  Mr.  Robert  D.  Broussard 
of  the  Federal  Emergency  Management 
Agency  to  act  as  the  Federal 
Coordinating  Officer  for  the  declared 
disaster. 

I  do  hereby  determine  the  following 
area  of  the  State  of  Texas  to  have  been 
affected  adversely  by  this  declared 
major  disaster  and  are  designated 
eligible  as  follows: 

Reeves  County  for  Individual 
Assistance  only. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance.) 

lulius  W.  Becton,  Jr., 

Director. 

|FR  Doc.  87-12690  Filed  6-3-87:  8:45  am) 
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FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices: 
Acquisitions  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  June  19. 1987. 

A.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein.  Assistant  Vice 
President)  230  South  LaSalle  Street. 
Chicago.  Illinois  60690: 

1.  Barton  S.  and  Edna  I.  Burch. 
Lindenwood,  Illinois;  to  acquire  6.46 
percednt  of  the  voting  shares  of 
Holcomb  Bancorp.  Inc..  Holcomb, 
Illinois,  and  thereby  indirectly  acquire 
Holcomb  State  Bank,  Holcomb,  Illinois. 

B.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner.  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  Howard  H.  Rebhan.  Raymond, 
Illinois;  to  acquire  11.45  percent  of  the 
voting  shares  of  Raymond  Bancorp,  Inc., 
Raymond,  lUinois,  and  thereby 
indirectly  acquire  The  First  National 
Bank  of  Raymond,  Raymond,  Illinois. 

2.  Shelby  G.  or  Nell  J.  Stewart,  Central 
City,  Kentucky;  to  acquire  26.35  percent 
of  the  voting  shares  of  First  Citizens 
United,  Inc..  Central  City,  Kentucky,  and 
thereby  indirectly  acquire  Citizens 
Union  Bank,  Central  City,  Kentucky. 

C.  Fededral  Reserve  Bank  of  San 
Francisco  (Harry  W.  Green.  Vice 
President)  101  Market  Street,  San 
Francisco,  California  94105: 

1.  Phillip  J.  and  Ef fie  Riedesel, 
Neskowin,  Oregon;  to  acquire  between 
9.23  and  14.37  percent  of  the  voting 
shares  of  West  Coast  Bancorp,  Newport, 
Oregon. 

Board  of  Governors  of  the  Federal  Reserve 
System,  May  29, 1987. 
fames  McAfee, 

Associate  Secretary  of  the  Board. 
[FR  Doc.  87-12644  Filed  6-3-«7:  8:45  am] 
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First  Western  Bancshares,  Inc.; 
Acquisition  of  Company  Engaged  in 
Permissible  Nonbanking  Activities 

The  organization  listed  in  this  notice 
has  applied  under  §  225.23(a)(2)  or  (f)  of 
the  Boards  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  S  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  Offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  writtten  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  June  22,  1987. 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis.  Missouri  63168: 

1.  First  Western  Bancshares,  Inc., 
Booneville,  Arkansas:  to  expand  the 
geographic  scope  of  a  subsidiary.  First 
Western  Loan  Company,  Greenwood, 
Arkansas,  which  engages  in  the 
origination  of  commercial,  consumer 
and  mortgage  loans  on  behalf  of 
nonaffiliated  investors  pursuant  to 
§  225.25(b)(1)  of  the  Board's  Regulation 
Y. 


Board  of  Governors  of  the  Federal  Reservp 
System.  May  29,  1987. 

James  McAfee, 

Associate  Secretary  of  the  Board. 

|FR  Doc.  87-12645  Filed  6-3-87;  8:45  am) 
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New  Hampshire  Savings  Bank  Corp.,  et 
al.;  Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

I  he  ct>mpdiiieb  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
§  225.14  of  the  Boards  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  *hese  applications 
must  be  received  not  later  than  June  26, 
1987. 

A.  Federal  Reserve  Bank  of  Boston 
(Robert  M.  Brady,  Vice  President)  600 
Atlantic  Avenue.  Boston,  Massachusetts 
02106: 

1.  New  Hampshire  Savings  Bank 
Corp.,  Concord,  New  Hampshire;  to 
merge  with  Seashore  Bank  Shares,  Inc.. 
Seabrook.  New  Hampshire,  and  thereby 
indirectly  acquire  Seabrook  Bank  and 
Trust  Company,  Seabrook,  New 
Hampshire. 

B.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Assistant  Vice 
President)  230  South  LaSalle  Street, 
Chicago.  Illinois  60690: 

1.  FfrM  Bancorporation,  Inc. 
Kaukauna,  Wisconsin;  to  acquire  at 
least  80  percent  of  the  voting  shares  of 
The  Security  State  Bank,  Amherst 
Junction,  Wisconsin.  Comments  on  this 
application  must  be  received  by  June  22. 
1987. 

C.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street.  St.  Louis,  Missouri  63166: 


1.  Farmers  Bancorp,  Inc.  of  Marion, 
Kentucky.  Marion,  Kentucky:  to  become 
a  bank  holding  company  by  acquiring 
100  percent  of  the  voting  shares  of 
Farmers  Bank  and  Trust  Company,  of 
Marion,  Kentucky.  Marion,  Kentucky. 

Board  of  Governor*  of  the  Federal  Reserve 
System.  May  29.  1967. 
lames  McAfee, 

Associate  Secretary  of  the  Board. 
[PR  Doc.  87-12646  Filed  6-3-87;  8:45  am] 
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Norstar  Bar>corp,  Inc.,  et  al.; 
Applications  to  Engage  de  Novo  in 
Permissible  Nonbanking  Activities 

The  companies  listed  in  this  notice 
have  filed  an  application  under 
S  225.23(a)(1)  of  the  Board's  Regulation 
Y  (12  CFR  225.23(a)(1))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  section  225.21(a)  of  the 
Regulation  Y  (12  CFR  225.21(a))  to 
commence  or  to  engage  de  novo,  either 
directly  or  through  a  subsidiary,  in  a 
nonbanking  activity  that  is  listed  in 
§  225.25  of  Regulation  Y  as  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  such  activities  will  be 
conducted  throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  June  26, 1987. 


A.  Federal  Reserve  Bank  of  New  York 

(William  L  Rutledge,  Vice  President)  33 
Liberty  Street,  New  York,  New  York 
10045: 

1.  Norytar  Bancorp,  Inc.,  Albany.  New 
York:  to  engage  de  novo  through  its 
subsidiary,  Norlife  Reinsurance 
Company,  Phoenix,  Arizona,  in  acting  as 
principal  agent  or  broker  of  home 
mortgage  redemption  insurance 
pursuant  to  §  225.25(b)(8)(i)  of  the 
Board's  Regulation  Y.  Comments  on  this 
application  must  be  received  by  June  17, 
1987. 

B.,  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303: 

1.  Florida  National  Banks  of  Florida, 
Inc.,  Jacksonville,  Florida:  to  engage  de 
novo  through  its  subsidiary.  Florida 
Investment  Management  Company, 
Jacksonville,  Florida,  in  investment 
advisory  services  pursuant  to 

§  225.25(b)(4)  of  the  Board's  Regulation 
Y. 

2.  United  Bancorporation  of  Alabama, 
Inc.,  Atmore.  Alabama;  to  engage  de 
novo  through  its  subsidiary.  Coastal 
Finance,  Inc.,  Atmore,  Alabama,  in 
making,  acquiring  or  servicing  loans  or  • 
other  extensions  of  credit  for  its  own 
account  and  for  the  account  of  others 
pursuant  to  §  225.25(b)(1);  and  to  engage 
in  leasing  of  personal  or  real  property  or 
acting  as  agent,  broker,  or  advisory  in 
leasing  such  property,  pursuant  to 

§  225.25(b)(5)  of  the  Board's  Regulation 
Y. 

C.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Assistant  Vice 
President)  230  South  LaSalle  Street. 
Chicago,  Illinois  60690: 

1.  Bank  of  Montreal.  Montreal, 
Quebec,  Canada:  Bankmont  Financial 
Corp.,  New  York,  New  York;  and  Harris 
Bancorp,  Inc.,  Chicago,  Illinois:  to 
engage  de  novo  through  their  subsidiary, 
Harris  Life  Insurance  Company, 
Scottsdale,  Arizona,  and  its  finance 
company  subsidiary,  in  credit-related 
insurance  activities  pursuant  to 

§  225.25(b)(8)  (i)  and  (li)  of  the  Board's 
Regulation  Y. 

2.  Edville  Bancorp,  Inc.,  Villa  Park. 
Illinois:  to  engage  de  novo  in  the 
designing  and  marketing  of  computer 
software,  associated  materials, 
documentation  and  manuals,  all  of 
which  will  be  financial,  banking  or 
economic  in  nature  pursuant  to 

§  225.25(b)(7)  of  the  Board's  Regulation 
Y. 

D.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig,  Vice  President) 
925  Grand  Avenue,  Kansas  City. 
Missouri  64198: 

1.  Fourth  National  Corporation,  Tulsa, 
Oklahoma;  to  engage  de  novo  through  its 


subsidiary.  Roe  &  Cochran,  Inc.,  Tulsa, 
Oklahoma,  in  investment  and  financial 
advice  pursuant  to  §  225.25(b)(4)(iii)  of 
the  Board's  Regulation  Y. 

E.  Federal  Reser\'e  Bank  of  Dallas  (W. 
Arthur  Tribble,  Vice  President)  400 
South  Akard  Street,  Dallas,  Texas  75222: 

1.  West  Bancshares.  Inc.,  West, 
Texas:  to  engage  de  novo  in  making, 
acquiring  and/or  servicing  loans  for 
itself  and  for  others  of  the  type  made  by 
a  mortgage  company,  consumer  finance 
company  or  commercial  finance 
company  pursuant  to  §  225.25(b)(1)  of 
the  Board's  Regulation  Y.  This  activity 
will  be  conducted  in  the  State  of  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  May  29.  1987. 
James  McAfee. 

Associate  Secretary  of  the  Board. 
(FR  Doc.  87-12647  Filed  6-3-87;  8:45  am] 

BIUJNO  CODE  S2tO-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Toxic  Substances  and 
Disease  Registry;  Request  for 
Nominations 

agency:  HHS. 

action:  Request  for  nominations. 

The  Agency  for  Toxic  Substances  and 
Disease  Registry  (ATSDR)  is  a  Public 
Health  Service  agency  created  by  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980  (Supcrfund  Act).  The 
Agency  conducts  or  sponsors  research 
and  services  that  address  the  public 
health  consequences  of  hazardous 
substances  in  the  environment,  as 
defined  by  the  Superfund  Act.  The 
Agency  is  in  the  process  of  establishing 
a  Board  of  Scientific  Counselors  to 
advise  it  on  matters  of  science. 
Approval  of  the  charter  for  this  Board  is 
anticipated  from  the  Secretary  of  the 
Department  of  Health  and  Human 
Services.  The  establishment  of  the 
Board  will  represent  a  milestone  in  our 
continuing  efforts  to  assure  scientific 
excellence  of  the  Agency's  programs 
and  its  products. 

ATSDR  is  soliciting  nominations  for 
membership  on  this  Board  from  eight 
scientific  areas:  medicine,  toxicology, 
engineering,  industrial  hygiene, 
environmental  chemistry,  epidemiology, 
hydrology,  and  environmental  health. 
The  individuals  nominated  should  be  of 
outstanding  scientific  standing  in  their 
representative  fields. 

The  following  information  is 
requested:  name,  affiliation,  address, 
telephone  number,  and  a  current 


curriculum  vitae.  Nominations  should  be 
sent  by  June  20, 1987.  to: 

Barry  L.  Johnson,  Ph.D.,  Associate 
Administrator,  ATSDR.  1600  Clifton 
Road.  NE.,  Atlanta.  Georgia  30333. 
Telephones:  FTS;  23fr^590, 
Commercial:  404/454-4590. 
Dated:  May  28,  1987. 

Elvin  Hilyer, 

Associate  Director  for  Policy  Coordination. 

|FR  Doc.  87-12641  Filed  6-3-87;  8:45  am] 

BILUNG  COOE  4160-70-11 

Centers  for  Disease  Control 

Immunization  Practices  Advisory 
Committee;  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  announces  the  following 
Committee  meeting: 

Name:  Immunization  Practices  Advisory 
Committee. 

Date:  June  23-24, 1987. 

Place:  Conference  Room  207,  Centers  for 
Disease  Control  1600  Clifton  Road,  NE., 
Atlanta,  Georgia  30333. 

Time:  8:30  ajn. 

Type  of  meeting:  Open. 

Contact  person:  Jeffrey  P.  Koplan,  M.D.. 
Executive  Secretary  of  Committee,  Centers 
for  Disease  Control  (1-2047),  1600  Clifton 
Road,  NE.,  Atlanta,  Georgia  30333, 
Telephones:  Fts:  236-3751,  Commercial:  404/ 
329-3751. 

Purpose:  The  Committee  is  charged  with 
advising  on  the  appropriate  uses  of 
immunizing  agents. 

Agenda:  The  Committee  will  discuss 
poliovirus  vaccines.  Haemophilus  influenzae 
type  b  polysaccharide  vaccine,  cholera 
vaccine,  and  typhoid  vaccine:  consider  a 
revised  recommendation  on  BCG;  updates  on 
surveillance  of  HIV-positive  children  and 
acellular  pertussis  vaccine:  and  consider 
other  matters  of  relevance  among  the 
Committee's  objectives. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Dated:  May  29, 1987. 
Eivin  Hilyer, 

Associate  Director  for  Policy  Coordination, 

Centers  for  Disease  Control. 

[FR  Doc  87-12642  Filed  6-3-67;  8:45  am] 

BILUNG  COOE  4160-t»-M 


Planning  Human  Laboratory 
Neurobehavioral  Toxicology  and 
Pharmacokinetic  Studies;  Open 
Meeting 

The  following  meeting  will  be 
convened  by  the  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH)  of  the  Centers  for  Disease 


UM  I 


21122 


Federal  Register  /  Vol.  52,  No.  107  /  Thursday.  June  4.  1987  /  Notices 


Federal  Register  /  Vol.  5^.  No.  107  /  Thursday,  June  4.  1967  /  Notices 


21123 


Control  (CDC)  and  will  be  open  to  the 
public  for  observation  and  participation, 
limited  only  by  the  space  available: 

Date:  lune  22-23. 1987. 

Time:  10  a.m. -3  p.m  each  day. 

Place:  Room  B-28.  Robert  A.  Tafl 
Laboratories.  4676  Columbia  Parkway, 
Cincinnati,  Ohio  45228. 

Purpose:  To  review  the  present  Human 
Laboratory  Behavioral  Toxicology  protocol 
and  provide  input  into  the  development  of  the 
next  protocol.  Areas  included  in  the 
discussion  will  be  chemical  selection, 
neurobehavioral  assessment,  body  burden 
indicators,  and  physiological  profile 
modeling.  Viewpoints  and  suggestions  from 
industry,  organized  labor,  academia,  other 
government  agencies,  and  the  public  are 
invited. 

Additional  information  may  be  obtained 
from:  Robert  B.  Dick.  Ph.D..  Division  of 
Biomedical  and  Behavioral  Sciences.  NIOSH. 
CDC,  4676  Columbia  Parkway.  Cincinnati. 
Ohio  45226,  Telephones:  FTS;  684-8383, 
Commercial:  513/533-8383. 

Dated:  May  28, 1987. 
Elvin  Hilyer, 

Associate  Director  for  Policy  Coordination. 
Centers  for  Disease  Control. 
|FR  Doc.  87-12643  Filed  6-3-87;  8:45  am] 

BILUNO  CODE  4160-1»-M 


Food  and  Drug  Administration 
(Docket  No.  87F-01621 

American  Cyanamid  Co.;  Filing  of  Food 
Additive  Petition 

AGENCv:  Food  and  Drug  Adininistration. 
ACTION:  Notice. 

summary:  The  Food  and  Drug 

Administrative  (FDA)  is  announcing  that 
American  Cyanamid  Co.  has  filed  a 
petition  proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
sulfosuccinic  acid  4-ester  with 
polyethylene  glycol  nonylphenyl  ether, 
disodium  salt  for  use  as  a  surfactant  in 
contact  with  food. 

FOR  FURTHER  INFORMATION  CONTACT: 
Hortense  S.  Macon.  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF-335). 
Food  and  Drug  Administration,  200  C  St. 
SW..  Washington.  DC  20204.  202-472- 
5090. 
SUPPLEMENTARY  INFORMATION:  Under 

the  Federal  Food,  Drug,  and  Cosmetic 
Act  (sec.  409(b)(5).  72  Stat.  1786  (21 
U.S.C.  348(b)(5))).  notice  is  given  that  a 
petition  (FAP  6B3908)  has  been  filed  by 
the  American  Cyanamid  Co..  One 
Cyanamid  Plaza.  Wayne.  N)  07470. 
proposing  that  §  178.3400  Emulsifiers 
and/or  surface-active  agents  (21  CFR 
178.3400)  be  amended  to  provide  for 
sulfosuccinic  acid  4-ester  with 
polyethylene  glycol  nonylphenyl  ether, 


disodium  salt  for  use  as  a  surfactant  in 
contact  with  food. 

The  potential  environmental  impact  of 
this  action  is  being  reviewed.  If  the 
agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Dated:  May  27. 1987 
Sanford  A.  Miller. 

Director.  Center  for  Food  Safety  and  Applied 
Nutrition. 
|FR  Doc.  87-12659  Filed  6-3-87;  8:45  am] 

MLUMO  CODE  41MM>1-M 


[Docket  No.  87F-01531 

Ttie  Dow  Chemical  Co.;  Filing  of  Food 
Additive  Petition 

AGENCY:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  the  DOW  Chemical  Co.  has  filed  a 
petition  proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  hydrogen  peroxide 
solution  to  sterilize  vinylidene  chloride- 
vinyl  chloride  copolymers  in  contact 
with  food. 

FOR  further  INFORMATION  CONTACT: 

Rudolph  Hams.  Center  for  Food  Safety 
and  Applied  Nutrition  (HFF-335).  Food 
and  Drug  Administration,  200  C  St.  SW.. 
Washington.  DC  20204.  202-472-5690. 

SUPPLEMENTARY  INFORMATION:  Under 

the  Federal  Food.  Drug,  and  Cosmetic 
Act  (sec.  409(b)(5).  72  Stat.  1786  (21 
U.S.C.  348(b)(5))).  notice  is  given  that  a 
petition  (FAP  7B3994)  has  been  filed  by 
the  Dow  Chemical  Co..  Midland.  Ml 
458674.  proposing  that  §  178.1005 
Hydrogen  peroxide  solution  (21  CFR 
178.1005)  be  amended  to  provide  for  the 
safe  use  of  hydrogen  peroxide  solution 
to  sterilize  vinylidene  chloride-vinyl 
chloride  copolymers  in  contact  with 
food. 

The  potential  environmental  impact  of 
this  action  is  being  reviewed.  If  the 
agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 


Dated:  May  27.  1987. 
Sanford  A.  Miller. 

Director.  Center  for  Food  Safety  and  Applied 
Nutrition. 
[FR  Doc.  87-12660  Filed  6-3-87:  8:45  am] 

nUJMO  COO£  41MMII-M 


(Docket  No.  87F-0155I 

The  Goodyear  Tire  and  Rubber  Co.;      , 
Filing  of  Food  Additive  Petition 

AGENCY:  Food  and  Drug  Administration. 
ACTION:  Notice.  

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  the  Goodyear  Tire  &  Rubber  Co.  has 
filed  a  petition  proposing  that  the  food 
additive  regulations  be  amended  to 
provide  for  the  safe  use  of  ethylene 
terephthalate-isophthalate  copolymers 
containing  a  minimum  of  98  weight 
percent  of  polymer  units  derived  from 
ethylene  terephthalate  for  use  as  a 
component  of  articles  in  contact  with 
alcoholic  beverages. 

FOR  FURTHER  INFORMATION  CONTACT: 

Hortense  S.  M.icon.  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF-335). 
Food  and  Drug  Administration,  200  C  St. 
SW..  Washington.  DC  20204.  202-472- 

5fiPn 

SUPPLEMENTARY  INFORMATION:  Under 

the  Federal  Food.  Drug,  and  Cosmetic 
Act  (sec.  409(b)(5)).  72  StaL  1786  (21 
U.S.C.  348(b)(5))).  notice  is  given  that  a 
petition  (FAP  7B3990)  has  been  filed  by 
the  Goodyear  Tire  &  Rubber  Co..  130 
Johns  Ave..  Akron.  OH  44305-4097. 
proposing  that  §  177.1630  Polyethylene 
phthalate  polymers  (21  CFR  177.1630)  be 
amended  to  provide  for  the  safe  use  of 
ethylene  terephthalate-isophthalate 
copolymers  containing  a  minimum  of  98 
weight  percent  of  polymer  units  derived 
from  ethylene  terephthalate  for  use  as  a 
component  of  articles  in  contact  with 
alcoholic  beverages. 

The  potential  environmental  impact  of 
this  action  is  being  reviewed.  If  the 
agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation, 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Dated:  May  27,  1987. 
Sanford  A.  Miller. 

Director.  Center  for  Food  Safety  and  Applied 
Nutrition. 

|FR  Doc  87-12661  Filed  6-3-87;  8:45  am] 
■ILLIMG  cooe  41»-01-«l 
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Health  Care  Financing  Administration 

Medicaid  Program;  Hearing: 
Reconsideration  of  Disapproval  of  a 
Minnesota  State  Ran  Amendment 

AGENCY:  Health  Care  Fmancing 
Administration  (HCFA),  HHS. 
action:  Notice  of  hearing. 

SUMMARY:  This  notice  announces  an 
administrative  hearing  on  July  21,  1987 
in  Chicago,  Illinois  to  reconsider  our 
decision  to  partially  disapprove 
Minnesota  State  Plan  Amendment  86- 
76. 

CLOSINO  DATE:  Requests  to  participate  in 
the  hearing  as  a  party  must  be  received 
by  the  Docket  Clerk  June  19,  1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Docket  Clerk.  Hearing  Staff,  Bureau  of 
Eligibility,  Reimbursement  and 
Coverage,  300  East  High  Rise,  6325 
Security  Boulevard,  Baltimore, 
Maryland  21207,  Telephone:  (301)  594- 
8261.  ■ 

SUPPLEMENTARY  INFORMATION:  This 
notice  announces  an  administrative 
hearing  to  reconsider  our  decision  to 
partially  disapprove  a  Minnesota  State 
Plan  Amendment. 

Section  1116  of  the  Social  Security  Act 
and  45  CFR  Parts  201  and  213  establish 
Department  procedures  that  provide  an 
administrative  hearing  for 
reconsideration  of  a  disapproval  of  a 
State  plan  or  plan  amendinent.  HCFA  is 
required  to  publish  a  copy  of  the  notice 
to  a  State  Medicaid  Agency  that  informs 
the  agency  of  the  time  and  place  of  the 
hearing  and  the  issues  to  be  considered. 
(If  we  subsequently  notify  the  agency  of 
additional  issues  that  will  be  considered 
at  the  hearing,  we  will  also  publish  that 
notice) 

Any  individual  or  group  that  wants  to 
participate  in  the  hearing  as  a  party 
must  petition  the  Hearing  Officer  within 
15  days  after  publication  of  this  notice. 
in  accordance  with  the  requirements 
contained  in  45  CFR  213.15(b)(2).  Any 
interested  person  or  organization  that 
wants  to  participate  as  amicus  curiae 
must  petition  the  Hearing  Officer  before 
the  hearing  begins  in  accordance  with 
the  requirements  contained  in  45  CFR 
213.15(c)(1). 

If  the  hearing  is  later  rescheduled,  the 
Hearing  Officer  will  notify  all 
participants. 

The  issue  in  this  matter  is  whether 
Minnesota  SPA  86-76  violates  Federal 
regulations  at  42  CFR  433.139(f) 

Minnesota  SPA  86-76  proposes  in  part 
to  establish  a  threshold  amount  for  cost 
avoidance  claims.  "Cost  avoidance"  is  a 
methodology  required  to  be  used  for 
claims  involving  third  party  liability  that 
are  processed  on  or  after  May  12.  1986 


(except  where  the  State  has  obtained  a 
waiver  of  this  requirement),  where  the 
probable  existence  of  third  party 
liability  is  established  at  the  time  the 
claim  is  filed  (42  CFR  433.139).  The  State 
must  initially  reject  a  claim  when  it  has 
established  the  existance  of  third  party 
liability,  return  the  claim  to  the  provider, 
and  pay  the  claim  only  to  the  extent  that 
payment  allowed  under  the  State's 
payment  schedule  exceeds  the  amount 
of  the  third  party's  liability  after  the 
provider  has  determined  the  amount  of 
the  third  party  liability.  No  threshold 
amount  is  permitted  by  the  regulations 
for  processing  claims  under  the  cost 
avoidance  methodology.  Threshold 
amounts  under  42  CFR  433.139(f)  apply 
only  to  third  party  recovery  by  the  State 
in  situations  where  the  State  makes 
payment  of  the  claim  in  full  and  then 
seeks  to  recover  from  the  liable  third 
party.  Therefore,  HCFA  has  determined 
that  the  specific  provision  in  Minnesota 
SPA  86-76  proposing  a  cost  avoidance 
threshold  amount  is  in  violation  of 
Federal  regulations  at  42  CFR  433.139(f}. 

The  notice  to  Minnesota  announcing 
an  administrative  hearing  to  reconsider 
our  partial  disapproval  of  its  State  plan 
amendment  reads  as  follows: 
Ms.  Sandra  Gardebring, 
Commissioner.  Minnesota  Department  of 
Human  Services,  Centennial  Office 
Building.  St.  Paul.  Minnesota  55155. 

Dear  Ms.  Gardebring:  This  is  to  advise  you 
that  your  request  for  reconsideration  of  the 
decision  to  disapprove  Minnesota  State  Plan 
Amendment  86-76  was  received  on  April  29, 
1987. 

Minnesota  State  Plan  Amendment  86-76 
proposes  ot  establish  a  threshold  amount  for 
cost  avoidance  claims  in  determining 
whether  to  seek  reimbursement  from  liable 
third  parties  whose  existence  has  t>een 
established  at  the  time  the  claim  is  filed.  You 
have  requested  a  reconsideration  of  whether 
this  plan  amendment  conforms  to  the 
requirements  for  approval  under  the  Social 
Security  Act  and  perUnent  Federal 
regulations.  The  issue  to  be  considered  at  the 
hearing  is  whether  threshold  amounts  ere 
perrailted  for  cost  avoidance  claims  under 
Federal  regulations  at  42  CFR  433.139(f), 

I  am  scheduling  a  hearing  on  your  request 
to  be  held  on  July  21. 1987  at  10:00  ajn.  in  the 
8th  Floor  Conference  Room.  175  W.  Jackson 
Blvd.,  Suite  A-835.  Chicago.  Illinois.  If  this 
date  is  not  acceptable,  wt  would  be  glad  to 
set  another  date  that  is  mutually  agreeable  to 
the  parties. 

I  am  designating  Mr.  Albert  Miller  «8  the 
presiding  officer.  If  these  arrangements 
present  any  problems,  please  contact  the 
Docket  Clerk.  In  order  to  facilitate  any 
communication  which  may  be  necessary 
between  the  parties  to  the  hearing,  please 
notify  the  Docket  Clerk  of  the  names  of  the 
individuals  who  will  represent  the  State  at 
the  hearing.  The  Docket  Clerk  can  t>e  reached 
at  (301)594-8281. 


Sincerely, 
William  L  Roper.  M.D, 
Administrator. 

(Section  1116  of  the  Social  Security  Act  (42 
U.S.C.  1316)) 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.714.  Medicaid  Assistance 
Program) 

Dated:  May  27. 1987. 
William  L.  Roper. 

Administrator.  Health  Core  Financing 
Administration. 
[FR  Doc.  87-12721  Filed  6-3-87;  8:45  am) 

BIU.INO  COOC  4120-03-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Secretary 

Performance  Review  Board 
Appointments;  Changes  in 
Membership 

agency:  Department  of  the  Interior. 
ACTION:  Notice  of  Changes  in 
Membership  of  the  Department  of  the 
Interior's  Performance  Review  Boards. 

SUMMARY:  This  notice  provides  the 
names  of  individuals  to  serve  on  the 
Department  of  the  Interior's 
Performance  Review  Boards.  The 
publication  of  these  appointments  is 
required  by  section  405(a)  of  the  Civil 
Service  Reform  Act  of  1978  (Pub.  L.  95- 
454.  5  U.S.C.  4314(c))(4)). 
DATE:  June  4. 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Morris  A.  Simms.  Director  of  Personnel, 
Office  of  the  Secretary.  Department  of 
the  Interior.  1800  C  Street  NW. 
Washington.  DC  20240.  Telephone 
Number:  343-6761. 

Performance  Review  Boards  (PRB's)  As 
of  May  18. 1987 

Departmental  Performance  Review 
Board  (DPRB) 

Joseph  Gorrell  (Career).  Chairperson 
Michael  O'Bannon  (Career) 
Hazel  Elbert  (Career) 
Wayne  Marchant  (Career) 
David  O'Neal  (Noncareer) 
Kittle  Baler  (Noncareer) 
Gale  Norton  (Noncareer) 

Office  of  the  Secretary  PRB 

Patricia  Ryan  (Noncareer).  Chairperson 
Thomas  Sheehan  (Career) 
Charlotte  Spann  (Career) 
Oscar  Mueller  (Career) 
Jerry  Vance  (Career) 

Assistant  Secretary  for  Indian  Affairs 
PRB 

Maurice  W.  Babby  (Career.  Field), 

Chairperson 


UM  I 
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Richard  Whitesell  (Career,  Field) 
Frank  Ryan  (Career) 
James  S.  Bregman  (Career) 

Office  of  the  Solicitor  PRB 
Howard  Shafferman  (Noncareer), 

Chairperson 
Charles  Hughes  (Career) 
Anthony  Conte  (Career,  Field) 
Tim  Elliott  (Career) 

Assistant  Secretary  for  Fish  and 
Wildlife  and  Parks  PRB 

Susan  Recce  (Noncareer),  Chairperson 

Joseph  Doddridge  (Career) 

Galen  Buterbaugh  (Career.  Field) 

Eugene  Hester  (Career) 

Lorraine  Mintzmeyer  (Career,  Field) 

As<-. slant  Secretary — Water  and 
Scenes  PRB 

William  Klostermeyer  (Career).   . 

Chairperson 
Clifford  Barrett  (Career,  Field) 
Darrell  Mach  (Career) 
Richard  Witmer  (Career) 
jack  Stassi  (Career) 
Lewis  Wade  (Career.  Field) 

Assistant  Secretary — Land  and 
Minerals  Management  PRB 

James  Cason  (Noncareer).  Chairperson 
Thomas  Gernhofer  (Career) 
Robert  Boldt  (Career) 
Tom  Allen  (Career) 
G.  Curtis  Jones  (Career) 

Approved  for  the  Executive  Resourcei 
Board. 

Dated:  May  26, 1987. 
Joseph  W.  Gorrall. 

Principal  Deputy  Assistant  Secretary — 
Policy.  Budget  and  Administration. 
(FR  Doc.  87-12735  Filed  6-3-67;  8:45  am] 
BILLINO  COOE  4310-OS-M 


Bureau  of  Land  Management 
|WO-310-87-4213-23i 

Information  Collection  Submitted  to 
ttie  Office  of  Management  and  Budget 
Under  ttie  Paperwork  Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
related  forms  and  explanatory  material 
may  be  obtained  by  contacting  the 
Bureau's  clearance  officer  at  the  phone 
number  listed  below.  Comments  and 
suggestions  on  the  requirement  should 
be  made  within  30  days  directly  to  the 
Bureau  clearance  officer  and  to  the 
Office  of  Management  and  Budget 
Interior  Department  Desk  Officer. 


Washington.  DC  20503,  telephone  (202) 
395-4630. 

Title;  "Native  Indian  or  Eskimo  of 
Alaska  Trustee  Deed  Application"  43 
CFR  2564  (OMB  No.  1004-0028) 
Abstract:  Respondents  submit 
information  to  substantiate  claims  to 
townsite  lots  in  Alaska  communities 
which  have  been  established  as  trustee 
townsites  under  the  Alaska  townsite 
laws.  The  information  allows  the 
Townsite  Trustee  to  determine  eligibility 
of  individuals  to  receive  title  under 
townsite  laws. 

Bureau  Form  Number:  AK  2560-6(6/ 
84). 

Frequency:  One  time  application  for 
land. 

Description  of  Respondents: 
Claimants  of  lands  reserved  for  the 
benefit  of  Indian  or  Eskimo  occupants  in 
the  trustee  townsites  in  Alaska. 
Annual  Responses:  500. 
Annual  Burden  Hours:  250. 
Bureau  clearance  officer:  Rick  lovaine 
(202)  653-8853. 
Guy  E.  Baier, 

Acting  Assistant  Director,  Bureau  of  Land 
Management 
May  12. 1987. 
[FR  Doc.  87-12863  Filed  6-3-87;  8:45  am) 

MLUM  COOe  421»-23-M 


(UT-06(>-44 10-081 

Announcement  of  Comment  Period  for 
Draft  Environmental  Assessment 
Moab  District,  Utah 

May  29,  1987. 

AGENCY:  Bureau  of  Land  Management, 
Moab,  Utah. 

action:  Conversion  of  livestock  grazing 
privileges  in  portions  of  5  Wilderness 
Study  Areas  (WSAs). ^^ 

SUPPLEMENTARY  INFORMATION:  Notice  of 

a  30-day  comment  period  on  an  analysis 
of  impacts  of  converting  grazing 
allotments  from  one  kind  of  livestock  to 
another  (sheep  to  cattle).  Allotments 
considered  include  portions  of  the 
following  WSA's;  Flume  Canyon  UT- 
060-lOO-B.  Coal  Canyon  and  Spurce 
Canyon  UT-OeO-100-C.  Floy  Canyon 
IJT-060-068-B,  and  Westwater  Canyon 
UT-060-118.  The  Environmental 
Assessment  was  done  as  part  of  the 
Resource  Management  (RMP) 
amendment  process. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bureau  of  Land  ManaRement,  Grand 
Resource  Area,  P.O.  Box  M,  Moab,  Utah 
84532,  (801)  259-8193.  A  copy  of  the  draft 


Environmental  Assessment  is  available 

upon  request. 

Kenneth  V.  Rhea. 

Acting  District  Manager 

(FR  Doc  87-12698  Filed  6-3-87;  8:45  am) 

BILLING  COO£  4310-DO-ll 


(OR- 130-07-44 10-08:  GP-07-207) 

Record  of  Decision  and  Rangeland 
Program  Summary  for  the  Spokane 
District  Resource  Management  Plan; 
Washington 

AGENCY:  Bureau  of  Land  Management 

(BLM).  interior. 

action:  Notice  of  availability  of  record 
of  decision  for  the  Spokane  District 
Resource  Management  Plan. 


summary:  In  accordance  with  43  CFR 
1610.5  and  section  102(2)(c)  of  the 
National  Environmental  Policy  Act  of 
1969  (40  CFR  1505.2),  the  Department  of 
the  Interior,  Bureau  of  Land 
Management,  notice  is  hereby  given  of 
the  issuance  of  the  Record  of  Decision 
and  Rangeland  Program  Summary  for 
the  Spokane  District  Resource 
Management  Plan.  Initiation  of  actions, 
which  implement  this  plan,  can  begin 
with  the  signing  of  the  Record  of 
Decision. 

DATES:  The  Record  of  Decision  became 
effective  with  the  signing  of  that 
document  on  May  19. 1987,  by  William 
Luscher,  State  Director,  Oregon.  Copies 
of  this  document  have  been  mailed  to 
those  people  who  received  the  draft  and 
final  RMP/EIS  documents.  Copies  were 
available  for  the  public  on  June  1.  1987. 

ADDRESS:  Requests  for  copies  of  the 
approved  Resource  Management  Plan 
Record  of  Decision  and  Rangeland 
Program /Summary  should  be  addressed 
to  Gary  Yeager.  Project  Manager, 
Bureau  of  Land  Management,  Spokane 
District,  East  4217  Mam  Avenue, 
Spokane.  Washington  99202. 

SUPPtEMENTARY  INFORMATION:  The 

Draft  RMI'/HIS  was  released  for  a  90- 
day  public  comment  period  in  October 

1984.  The  proposed  RMP/Final  EIS  was 
released  for  public  review  in  August 

1985.  Two  protests  were  received, 
analyzed,  and  denied  by  the  Director, 
BLM.  The  Governor  of  Washington  did 
not  identify  any  inconsistencies  with 
State  or  local  plans,  programs,  or 
policies  or  recommend  any  changes  in 
the  proposed  plan. 

Alternatives  Analyzed 

Four  alternatives  for  managing  the 
public  lands  in  the  Spokane  District 
were  analyzed  in  the  Resource 


Management  Plan/Environmental 
Impact  Statement  (RMP/EIS). 

The  selected  Resource  Management 
Plan  (the  Preferred  Alternative  in  the 
Draft  RMP/EIS)  emphasizes  production 
on  a  sustained  yield  basis  and  use  of 
renewable  resources  on  the  majority  of 
public  lands  in  the  Planning  Area.  It  also 
provides  for  protection,  maintenance,  or 
enhancement  of  riparian,  soil,  water, 
botanical,  and  recreational  resource 
values  as  well  as  wildlife  habitat.  This 
alternative  is  the  environmentally 
preferable  alternative.  The  Resource 
.Management  Plan  best  meets  national 
guidance:  best  satisfies  the  planning 
criteria,  including  consistency  with  other 
federal,  state,  local,  and  tribal  plans; 
and  best  resolves  issues  while 
contributing  to  the  local  economy. 

The  Production  Alternative  would 
have  emphasized  a  higher  degree  of 
allowable  commodity  production, 
considering  legal  constraints.  Trade-offs 
would  have  emphasized  consumptive 
uses  over  nonconsumptive  uses. 

The  Protection  Alternative  would 
have  emphasized  protection  and 
enhancement  of  natural  values  while 
allowing  use  and  production  only  at 
levels  that  do  not  risk  diminishing  such 
values.  Trade-offs  would  have  favored 
protection  of  resources  over 
consumptive  uses. 

The  No  Action  Alternative  provided 
for  the  continuation  of  existing 
management.  This  alternative 
maintained  the  present  management 
direction  while  responding  to 
requirements  of  new  regulations  and 
changing  policies.  Trade-offs  would 
have  emphasized  commodity  production 
while  safeguarding  critical  resource 
values. 

Decision 

The  decision  is  to  adopt  Alternative  B 
(the  Preferred  Alternative  of  the 
Spokane  Distnct  Final  Resource 
Management  Plan/Environmental 
Impact  Statement).  The  actions 
contained  in  the  plan  will  be  applied  to 
307,523  acres  of  public  land  in  Spokane 
District.  The  major  decisions  in  this  plan 
are: 

Continue  to  authorize  grazing  permits 
at  the  1983  total  preference  level.  30,073 
Animal  Unit  Months  (AUMs). 
Management  systems  will  be  developed, 
maintained,  or  revised  for  16  Improve 
category  allotments.  Competitive  forage 
will  initially  be  available  for  wildlife  at 
current  levels.  All  future  livestock  use 
adjustments  will  focus  on  achieving  50 
percent  utilization  of  key  forage  species. 

Range  improvements  will  be  made  in 
the  Maintain  and  Custodial-1  allotments 
if  the  intermingled  landowners 
cooperate  in  the  preparation  and 


implementation  of  Coordinated 
Resource  Management  Plans. 

Manage  41,443  acres  of  commercial 
forestland  for  a  sustainable  harvest 
level  of  approximately  39  million  board 
feet  per  decade.  Minor  forest  products 
will  be  sold  where  consistent  with 
protection  of  other  resource  values. 

Conduct  land  tenure  adjustments  to 
consolidate  or  otherwise  promote  the 
efficient  management  of  the  public  land 
resources,  protect  and  improve  valuable 
wildlife  habitat,  enhance  recreational 
opportunities,  and  provide  access  to 
public  lands. 

Leave  all  locatable  minerals  on  public 
lands  in  the  planning  area  open  to  entry 
under  the  provisions  of  the  Mining  Law 
of  1982,  as  amended,  except  for  80  acres 
currently  under  protective  withdrawal. 
All  lands,  currently  available  for 
mineral  leasing,  will  remain  available 
except  for  the  7,140-acre  juniper  Dunes 
Wilderness  Area.  Leases  in  this  will  not 
be  reissued  once  terminated. 

Nine  of  the  ten  areas,  proposed  for 
designation  as  Areas  of  Critical 
Environmental  Concern  (ACEC)  in  the 
Final  RMP,  are  designated.  These  areas 
are  Hot  Lakes  Research  Natural  Area 
(RNA),  Brewster  Roost,  Colockum 
Creek,  Rock  Island  Canyon,  Yakima 
River  Cliff  and  Umfanum  Ridge,  McCoy 
Canyon.  Earthquake  Point,  Roosevelt 
Slope,  and  Sentinel  Slope.  In  addition  to 
the  proposed  ACEC,  this  ROD  reaffirms 
the  designation  of  the  three  existing 
ACESs,  the  Juniper  Forest,  Webber 
Canyon  and  the  Yakima  and  Columbia 
River  Islands  ACECs.  In  all,  a  total  of 
8,540  acres  of  public  land  are  covered  by 
these  designations. 

The  following  lands  under  the 
administration  of  the  Bureau  of  Land 
Management  are  designated  as  closed, 
restricted,  or  open  to  off-road  vehicle 
use.  All  of  the  public  lands  in  the 
planning  area  are  affected  by  these 
designations. 

These  designations  are  a  result  of 
resource  management  plan  decisions 
made  in  the  Spokane  District  RMP/EIS. 
These  designations  are  published  as 
final  until  such  time  that  changes  in 
resource  management  warrant 
modifications. 

A.  Closed  Designations 

The  public  lands  which  are  closed  to 
off-road  vehicle  use  are  located  in  five 
areas  and  include  13,418  acres.  These 
five  areas  are: 

Area:  Acres 

Hot  Ukes  ACEC  (RNA) 80 

Chopaka  Mountain  WSA 5,518 

Webber  Canyon  ACEC 40 

Juniper  Dunes  Wilderness 7.140 


Yakima  and  Columbia  River  Is- 
lands ACEC _      640 


B.  Restricted  Designations 

1.  Seasonal  Restrictions 

The  use  of  motorized  vehicles  in  these 
areas  is  restricted  to  designated  or 
existing  roads  and  trails  on  a  seasonal 
basis  for  watershed  protection  reasons. 
A  total  of  8,980  acres  are  covered  by  this 
designation.  The  areas  where  these 
lands  are  located  are: 

Restricted  November  16-March  1:  Acres 

Similkameen  Management  Area  ....   1.270 

Conconully  Management  Area 2,670 

Restricted  February  lfr-)une  1: 

Douglas      Creek      Management 
Area 5O40 


2.  Permanent  Restriction 

The  use  of  motorized  vehicles  in  these 
areas  is  restricted  to  designated  or 
existing  roads  and  trails  on  a  year  round 
basis  for  watershed  protection  reasons. 
A  total  of  54.705  acres  are  covered  by 
this  designation.  The  areas  where  these 
lands  are  located  are: 


Management  area:  Acres 

Similkameen 5328 

Jameson  Lake..„ ™ 2.860 

Douglas  Creek „ 4.580 

Saddle  Mountains 19,990 

Badger  Slope „ 74180 

Rock  Creek 8.427 

Juniper  Forest 7,340 


C.  Open  Designations 

Areas  which  are  designated  open  to 
off-road  vehicle  use  comprise  230.500 
acres.  Much  of  the  district's  land 
topography  naturally  limits  off-road 
vehicle  use.  The  open  designation  was 
determined  to  be  appropriate  as  ofT-road 
use  of  motor  vehicles  is  essential  to 
conduct  the  management  and  authorized 
utilization  of  resource  values. 

In  addition  to  these  designations,  off- 
road  vehicle  use  is  also  hereby  regulated 
in  accordance  with  the  auUiority  and 
requirements  of  Executive  Orders  11644 
and  11989  and  regulations  contained  in 
43  CFR  Pari  8340. 

These  designations  become  effective 
upon  publication  in  the  Federal  Register 
and  will  remain  in  effect  until  rescinded 
or  modified  by  the  Spokane  District 
Manager.  Information  and  maps  of  the 
area  with  open,  closed  and  restricted 
designations  was  included  in  The  Final 
Resource  Management  Plan.  A  limited 
niunber  of  additional  maps  are  available 
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at  the  Bureau 'of  Land  M.inagejnent, 

Spokane  District  Office,  East  4217  Main 

Avenue,  Spokane,  Washington  99202/ 

and  the  Wenatchee  Resource  Area 

Office.  North  1133  North  Western 

Avenue,  Wenatchee.  Washington  98801. 

Lee  V.  Larson, 

Acting  District  Manager. 

|FR  Doc.  87-12699  Filed  6-S-e7;  B:45  ain) 

mUJNO  COM  «»1l>-3»-M 


I  NV-06O-07 -4322-02 1 

Battle  Mountain  District  Grazing 
Advisory  Board;  Meeting 

AGENCV:  Bureau  of  Land  Management. 

Interior. 

action:  Notice  of  Crazing  Advisory. 

Board  meeting. 

SUMMARY:  In  accordance  with  Pub.  L. 
94-579  and  Section  3,  Executive  Order 
12548  of  February  14, 1986,  a  meeting  of 
the  Battle  Mountain  District  Crazing 
Advisory  Board  will  be  held. 
date:  )uly  10. 1987,  beginning  at  9:00 
ajn.  m  the  Shoshone-Eureka  Conference 
Room,  Battle  Mountain  District  Office, 
North  2nd  and  Scott  Streets,  Battle 
Mountiiin.  Nevada. 

SUPPLEMENTARY  INFORMATION:  The 

agenda  for  the  meeting  will  include: 

(1)  Election  of  Chairperson  and  Vice 
Chairperson 

(2)  Status  of  range  improvement 
program, 

(3)  Shoshone-Eureka  Resource  Area 
land  use  planning  efforts,  and 

(4)  Current  BLM  policy/regulations 

The  meeting  is  open  to  the  public. 
Interested  persons  may  make  oral 
statements  to  the  board  between  2:30 
and  3:00  p.m.  on  July  10. 1987.  or  file 
written  statements  for  the  Board's 
consideration.  If  you  wish  to  make  oral 
comments,  please  contact  Terry  L. 
Plummer  by  July  2, 1987. 
FOR  FUfmtEa  IMFORUATION  CONTACT: 
Terry  L.  I'iiimuiet,  Uistrii.l  M.iUriLier.  P.O. 
Box  1420.  Biittie  Muuatum.  Nevada 
89620  or  phone  (702}  635^181. 

Dated:  Vlay  Z8.  1987. 
Terry  L.  Wiitnmer. 

District  Manager,  Battle  Mountain,  Nevada. 
|FR  Doc.  87-12701  Filed  5-5-87;  8:45  am| 
BILUMO  COOC  4310-MC-M 


I  ll*T -070-07-4332-081 

Wmierneas  Study  tor  Sleeping  Giant 
Wilderness  Study  Area,  Wontarra 

AQEMCV:  Bnreau  of  Land  Maougement, 
Hutte  District  Office. 


ACTION:  Notiop  to  RfRFTi  Wflcif  rrtess 
Study  for  Sleeping  Giant  Wrirtfmess 
Study  Area 


r.  The  Slweping  GianI  was 
identifwd  hb  a  wiidemf  ss  study  area 
(WSA)  in  August  fWl  fhTwij»h  the 
wildemPHs  invprrtnrv'  prnorss  The'6.112- 
acrf  WSA  whs  onRinHlly  srhedtiled  for 
study  <is  purl  of  the  Hf  Hdwnffrs 
Re90urt;p  MtinaKf^npnt  Plan  fWMP)  in 
1983  and  h  Federal  Register  notice  was 
issued  to  thnt  pffpcl  on  October  21.  1981. 
The  WSA  was  then  removed  from 
wilderness  study  in  the  Headwaters 
RMP  due  to  the  Secretary  of  Interior's 
spirt  t'stdte  decision  published  in  the 
Federal  Register  VoL  47  No.  57372  on 
December  30, 1982  and  released  as 
policy  guidance  to  the  field  in 
Instruction  Memorandum  33-188  dated 
December  23, 1982. 

As  a  conaequence.  Sleeping  Giant  was 
considered  for  other  forms  of 
management  through  the  Headwaters 
RMP  in  accordance  with  Instruction 
Memorandum  83-188.  Change  1.  In 
November  1983,  the  area  was  designated 
as  an  Area  of  Critical  Environmental 
Concern  f»r  protection  of  recreation  and 
wildlife  values. 

A  solicitor  8  opinion  dated  August  30. 
19HS  overturned  the  1982  decision  and 
gave  BLM  the  dtitiiohty  to  revipw  both 
split-estate  and  piHit-KLI'MA  acquired 
lands  for  wildempss  prpservation.  BLM 
has  decided  to  conduct  a  study  of  the 
Sleeping  Giant  WSA. 

The  study  will  be  condacted  under 
Section  202  of  FLPMA  in  accordance 
with  the  guidance  memorandum  of 
September  17. 1985  issued  by  the  BLM 
Director  as  well  as  the  provisions  of  the 
BLM's  "WfldemesB  Study  Policy; 
Policies,  Criteria  and  Guidelines  for 
conducting  Wilderness  Studies  on 
Public  Lands",  dated  February  3. 1982.  A 
final  environmental  impact  statement 
(EIS)  will  be  completed  for  the  area  by 
1989. 


DATES:  Two  publu  .  opfn-housc 
meetings  have  been  <«  hrduled  to  better 
assess  appToprinle  i.ssiics  for  inclusion 
in  the  Sh-ppini;  Cutnt  Wilderness  Study. 
These  meetings  will  he  <ts  follows: 
(1)  )une  17th  (4  pm-8  pml.  ]orgensen 

Holiday  Motel,  1714  11  Avenue. 

Helena,  Montana 
(20  June  18th  (4  pm-8  pm).  Heritage  Inn, 

1700  Fox  Farm  RoHd.  Great  Falls. 

Mnntnna 
FOR  FURTHER  INFORMATION  CONTACT: 
Gary  Leppart.  HcHciwHtcrs  Resource 
Area  Manager.  Bureau  of  Land 
Management.  Box  3388  Bulte.  Montana 
59702  Telephone:  406/494-5059  [FTS) 
585-5059. 

James  A.  Moorfaouae, 

District  Manager.  . 

May  29.  1987.  } 

w 

[FR  Doc.  87-12762  Filed  6-3-87;  8:45  am) 
BILUMO  COOC  tsn-OH-M 


I(ID-040-4212-14-24-10>l 

Realty  Action;  Idabo 

agency:  Burean  erf  Land  Management, 

Interior. 

action:  Notice  of  Realty  Action,  1-23339 

and  1-23340  Noncompetitive  Sale  of 

Public  Lands  in  Lemhi  County,  Idaho. 

DKTt  AND  aoohess:  The  sale  offering 

will  be  hiJd  on  Au«iiBt  17,  1967,  at  10:00 
a.m.  at  the  Shimon  Distnot  Office, 
Highway  93  South.  Box  430,  Salmon. 
Idaho  83467. 

SUMMARY:  Based  on  public  supported 
land  use  plans  the  foflowing  described 
land  has  been  examrncd  and  identiFied 
as  suitable  for  disposal  by  public  sale 
under  section  203  of  the  Federal  Land 
Policy  and  Management  Act  (FLPMA)  of 
1976  (90  Stat.  2750.  U.S.C.  1713).  at  no 
less  than  the  appraised  fair  market 
value. 

The  below  described  lands  are  hereby 
segregated  from  appropriation  under  the 
public  land  laws,  including  the  mining 
laws,  as  provided  by  43  CFR  2711.1-2(d). 


Parcel 


1-23339.. 
1-23340.. 


Legal  descnption 


T.19N  ,  R  34E  .  Biwt .  Section  21:  Lot  11 

T.20N..  R.23E.,  e.M..  Section  25:  NEWSWWNWV,, 
NEV«SEV4SWV4NWy4. 


Acres 


«.14 
12.5 


Sale  type 


Direct. 


When  patented  fhe  lands  wiD  be 
subject  to  the  following  reservations: 

1.  Ditches  and  Canals  (43  U.S.C.  945J. 

2.  Oil  and  gas  on  both  parcels  and 
coal  on  parcel  1-23340. 

3.  All  valid  andexisbng  rights  and 
reservalians  of  record,  including: 


a.  1-23340  only:  Road  rights-of-way  I- 
20154,  1-20594.  and  1-23980. 

b.  1-23340  only:  Pursuant  \o  the 
authority  contamed  »n  Section  3(d)  of 
Execuhve  Order  11988  of  May  24.  1977, 
and  Section  203  of  PuhLc  Law  94-579  of 
October  21.  1976,  the  patent  to  this  tract 


is  subject  to  a  restriction  which 
constitutes  a  convenant  running  with  the 
land,  that  the  portion  of  the  land  lying 
within  the  lOO-year  floodplain  may  be 
used  for  agricultural  purposes  only  and 
not  for  dwellings,  buildings,  dumps, 
landfills,  placement  of  hazardous 
wastes,  leach  fields,  lagoons,  etc..  which 
could  contaminate  the  water  source. 

Sale  procedures 

These  parcels  will  be  offered  by 
Direct  Sale  to  Muleshoe  Ranch.  Inc.  (1- 
23339).  and  Rodger  C.  Swanson  (1-23340) 
at  the  appraised  fair  market  value. 
These  lands  have  been  improved  and 
used  by  these  parties  and  they  are  the 
owners  of  the  adjoining  private  lands. 
Disposal  by  direct  sale  will  legalize  their 
use  and  protect  their  investments.  The 
designated  bidders  will  be  notified  of 
the  final  appraised  fair  market  value 
prior  to  the  date  of  sale.  No  other  bids  or 
bidders  will  be  considered. 

The  designated  bidders  will  be 
required  to  submit  payment  of  a  least 
thirty  (30)  percent  of  the  appraised  fair 
market  value  by  cash,  certified  or 
cashier's  check,  bank  draft  or  money 
order  at  the  above  address  on  August 
17, 1987.  The  balance  will  be  due  within 
180  days,  payable  in  the  same  form,  and 
at  the  same  location.  Failure  to  submit 
the  remainder  of  the  payment  within  180 
days  will  result  in  cancellation  of  the 
sale  offering  and  forfeiture  of  the 
deposit.  A  bid  will  also  constitute  an 
application  for  conveyance  of  the 
mineral  interests  of  no  known  value.  A 
$50.00  non-returnable  filing  fee  for 
processing  the  mineral  conveyance  must 
accompany  each  bid.  If  no  bid  is 
received  from  the  designated  bidders  on 
the  sale  date,  the  parcels  will  then  be 
offered  for  sale  by  competitive  bidding 
procedures  beginning  on  September  7. 
1987.  and  continuing  until  December  7, 
1987. 

SUPPLEMENTARY  INFORMATION:  Detailed 

information  concerning  these  parcels, 
terms  and  conditions  of  the  sale,  and 
bidding  instructions  may  be  obtained  by 
contacting  Stephanie  Snook  at  (208)  756- 
5400.  For  a  period  of  45  days  from  the 
date  of  this  notice,  interested  parties 
may  submit  comments  regarding  the 
sale  to  the  Salmon  District  Manager  at 
the  above  address.  Objections  will  be 
reviewed  by  the  State  Director  who  may 
sustain,  vacate  or  modify  this  realty 
action.  In  the  absence  of  any  objections, 
this  realty  action  will  become  the  final 
determination  of  the  Department  of  the 
Interior. 


Dated;  May  27.  1987. 
Shirley  Alder.  • 

Acting  District  Manager. 
[FR  Doc  87-12760  Filed  6-3-87;  &45  am) 

BILLING  CODE  «310-GG-M 

(MT-070-07-4212-13;  M72225I 
Realty  Action;  Montana 

agency:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Correction  of  Notice  of  Realty 
Action  for  M72225,  exchange  of  public 
lands  and  private  lands  in  Lewis  and 
Clark  County. 

SUMMARY:  This  notice  corrects  the 
original  Notice  of  Realty  Action  for 
M72225  published  on  May  19.  1987  (52 
FR  18751).  In  exchange  for  the  public 
lands  listed  in  the  notice,  the  United 
States  will  acquire  certain  private  lands 
from  the  Sieben  Ranch  Company. 
Publication  of  the  notice  in  the  Federal 
Register  segregated  the  public  lands 
from  settlement,  sale,  location  and  entry 
under  the  public  land  laws,  including  the 
mining  laws  but  not  from  exchange 
pursuant  to  section  206  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976.  This  segregative  effect  will  expire 
two  years  from  the  date  of  publication 
of  the  notice  or  when  patent  issues 
whichever  occurs  first. 
lames  A.  Moorehouse, 
District  Manager. 
May  28.  1987. 
|FR  Doc.  87-12664  Filed  6-3-87;  8:45  am] 

BILLING  CODE  4310-OH-M 


ICA-940-07-4520-12;  (Group  774)1 
California;  Filing  of  Plat  of  Survey 

May  26. 1987. 

1.  This  plat  of  the  following  described 
land  will  be  officially  filed  in  the 
California  State  Office.  Sacramento, 
California  immediately: 

Mount  Diablo  Meridian,  Alpine  County 

r.  11  N..  R.  19  E. 

2.  This  plat  (two  sheets)  representing 
the  dependent  resurvey  of  the  west 
boundary,  a  portion  of  the  north 
boundary,  and  a  portion  of  the 
subdivisions!  lines,  and  the  survey  of 
the  subdivision  of  sections  8.  7.  17.  18. 
19,  20.  23.  and  26,  Township  11  North, 
Range  19  East,  Mount  Diablo  Meridian, 
California,  under  Group  No.  774. 
California,  was  accepted  May  15. 1987. 

3.  This  plat  will  immediately  become 
the  basic  record  of  describing  the  land 
for  all  authorized  purposes.  This  plat 
has  been  placed  in  the  open  files  and  is 


available  to  the  public  for  information 
only. 

4.  This  plat  was  executed  to  meet 
certain  administrative  needs  of  the  U.S. 
Forest  Service. 

5.  All  inquiries  relating  to  this  land 
should  be  sent  to  the  California  State 
Office,  Bureau  of  Land  Management. 
Federal  Office  Building,  2800  Cottage 
Way.  Room  E-2841.  Sacramento. 
California  95825. 

Herman  J.  Lyttge. 

Chief,  Public  Information  Section. 

|FR  Doc  87-12665  Filed  6-3-87:  8:45  am] 

BILLING  CODE  4310-40-M 


lCA-940-07-4520-12;  (Group  917)1 
California;  Filing  of  Plat  of  Survey 
May  26, 1987. 

1.  This  plat  of  the  following  described 
land  will  be  officially  filed  in  the 
California  State  Office,  Sacramento, 

California  immediately: 

Mount  Diablo  Meridian,  Marin  County 

T.  1  N.,  R.  6  W. 

2.  This  plat  (two  sheets)  representing 
the  dependent  resurvey  of  a  portion  of 
the  exterior  boundaries  of  the  Golden 
Gate  Recreation  Area,  and  the  survey  of 
a  portion  of  the  Golden  Gate  Recreation 
Area.  Township  1  North.  Range  6  WesL 
Mount  Diablo  Meridian.  California, 
under  Group  No.  917,  California,  was 
accepted  May  15, 1987. 

3.  This  plat  represents  the 
administrative  boundary  survey  of  a 
portion  of  the  exterior  boundaries  of 
Forts  Cronhite,  Barry,  and  Baker 
Military  Reservations,  within  the  Golden 
Gate  Recreation  Area,  Township  1 
South,  Range  6  West,  Mount  Diablo 
Meridian,  California,  under  Group  No. 
917,  California,  was  accepted  May  15, 
1987. 

4.  This  plat  will  immediately  become 
the  basic  record  of  describing  the  land 
for  all  authorized  purposes.  This  plat 
has  been  placed  in  the  open  files  and  is 
available  to  the  public  for  information 
only. 

5.  This  plat  was  executed  to  meet 
certain  administrative  needs  of  the 
National  Park  Service. 

6.  All  inquiries  relating  to  this  land 
should  be  sent  to  the  California  State 
Office,  Bureau  of  Land  Management, 
Federal  Office  Building,  2800  Cottage 
Way,  Room  E-2841,  Sacramento, 
California  95825. 

Herman  ).  Lyttge, 

Chief  Public  information  Section. 

[FR  Doc.  87-12666  Filed  6-3-87;  8:45  am| 

BILLING  CODE  43tO-40-M 


UM  I 


21128 


Federal  Kesister  /   VtJ.  5Z.  No.  107  /  Tburtday.  June  4.  1967  /  Ncfhc^i 


Federal  Register  /  Vol.  52.  No.  107  /  Thursday.  ]une  4.  1987  /  Notices 


21129 


ICA-940-07-4S20-12;  (Group  869) 
California;  Filing  of  Plat  of  Survey 
May  26,  1987. 

1.  This  plat  of  the  loUowing  described 
land  will  be  officially  filed  in  the 
California  State  Office,  Sacramento. 
California  immediately: 

Mount  DiaUo  Meridian.  Inyo  County 

T.  23  S..  R  43  K. 

2.  This  plat  (2  sheets)  representing  the 
dependent  resurvey  of  a  portion  of  the 
south  and  west  boundaries,  a  portion  of 
the  subdivisional  lines,  and  a  portion  of 
Mineral  Survey  No.  5889,  the  survey  of 
the  subdivision  of  sections  31.  32,  and 
33.  and  the  metes-and-boimds  survey  of 
certain  lots  in  sections  31,  32,  and  33. 
Township  23  South,  Range  43  East. 
Mount  Diablo  Meridian,  California, 
under  Group  No.  869,  California,  was 
accepted  May  12, 1987. 

3.  This  plat  will  immediately  become 
the  basic  record  of  describing  the  land 
for  all  authorized  purposes.  This  plat 
has  been  placed  in  the  open  files  and  is 
available  to  the  public  for  information 
only. 

4.  This  plat  was  executed  to  meet 
certain  administrative  needs  of  the 
Bureau  of  Land  Management. 

5.  All  inquiries  relatmg  to  this  land 
should  be  sent  to  the  California  State 
Office,  Bureau  of  Land  Management. 
Federal  Office  Building,  2800  Cottage 
Way,  Room  E-2841,  Sacramento. 
California  95825. 

Herman  |.  Lyitge. 

Chief.  Public  Information  Section. 

|FR  Doc.  87-12667  Filed  6-3-87;  8:45  am) 

BILLING  CODE  43n)-01-»l 


4.  This  supplemental  plat  wa* 
executed  to  meet  certain  administrative 
needs  of  the  Plumas  National  Forest. 

5.  All  inquiries  retetirjg  to  this  land 
should  be  sent  to  the  California  Slate 
Office.  Bureau  of  Land  Management. 
Federal  Office  Building,  2800  Cottage 
Way,  Room  E^2841,  Sacrameirto, 
California  95825. 

Hemian  |.  Lyitge. 

Cfiref,  Public  Informalian  Section. 

(FR  Doc  87-12668  Filed  6-13-87:  8:45  %m\ 

BILLING  CODE  4atft-4»« 


ICA-940-07-4520-12;  (C-10-87)) 
California;  Filing  of  Plat  of  Survey 

May  26, 1987. 

1.  This  supplemental  platof  the 
following  described  land  will  be 
officially  filed  in  the  California  State 
Office,  Sacramento,  California 

immediately 

Mount  Diablo  Meridian.  Butte  County 
T.  23  N.,  R.  4  E. 

2.  This  supplemental  plat  of  the 
Northwest  'A,  Section  6,  Township  23 
North,  Range  4  East,  Mount  Diablo 
Meridian,  California,  was  accepted 
April  17. 1987. 

3.  This  supplemental  plat  will 
immediately  become  the  basic  record  of 
describing  the  land  for  all  authorized 
purposes.  This  plat  has  been  placed  in 
the  open  files  and  is  available  to  the 
public  for  information  only. 


ICA-MO-07-4510-12  (Group  906)1 
California;  Filing  of  Plat  of  Survey 

May  2A.  1987. 

1.  This  plat  of  the  following  described 
land  will  be  officially  filed  in  the 
Calilomia  State  Office,  Sacramento. 
Cahfomia  immediately: 

Mount  Diablo  Meridian.  Plumas  County 

T.  22  N,,  R.  13  E. 

2.  This  plat  representing  the 
dependent  resui  vey  of  a  portion  of  the 
north  boundary  and  a  portion  of  the 
subdivisional  lines,  the  survey  of  the 
subdivision  of  section  4,  and  the  metes- 
and-bounds  survey  of  a  portion  of 
Cahfomia  State  Highway  No.  70. 
Township  22  North,  Range  13  East. 
Mount  Diablo  Meridian,  California, 
under  Group  No.  906.  CaUfomia,  was 
accepted  May  1, 1987. 

3.  This  plat  will  immediately  become 
the  basic  record  of  describing  the  land 
for  all  authorized  purposes.  This  plat 
has  been  placed  in  the  open  files  and  is 
available  to  the  public  for  information 
only. 

4.  This  plat  was  executed  to  meet 
certain  administrative  needs  of  the 
Plumas  National  Forest,  U.S.  Forest 
Service. 

5.  All  inquiries  relating  to  this  land 
should  be  sent  to  the  California  State 
Office.  Bureau  of  Land  Management, 
Federal  Office  Building,  2800  Cottage 
Way.  Room  E-2841.  Sacramento. 
California  95825. 

Herman ).  Lyttge. 

Chief.  Public  Information  Section. 

[FR  Doc  87-12668  Filed  6-3-87;  8:45  ami 

BILUNQ  C0O£  4310-40-M 

(NV-930-07-42 12-221 

Nevada;  RHng  of  Plats  of  Survey 

May  27.  1967. 

aoency:  Bureau  of  Land  Management. 

Interior. 

action:  Notice  of  Filing  of  Plata  of 

Survey.  


summary:  Tbf  [nirfn)KP  of  this  notice  is 

to  inform  the  public  and  in>eTeBted  State 

and  local  goveramrnt  officials  of  the 

latest  filmg  of  Plats  of  Survey  in 

Nevada. 

DATE:  Filir>g«  were  effective  on  dates 

shown. 

PO«  FURTHtn  INFORMATION  CONTACT: 

Lacd  Bland,  Chief,  Branch  of  Cadastral 

Survey,  Nevada  State  Office,  Bureau  of 

Land  Management,  850  Harvard  Way. 

P.O.  Box  12000,  Reno,  Nevada  89520. 

(702)  784-5484. 

SUPPLEMENTARY  INFORMATION:  . 

1.  The  Plats  of  Survey  of  lands 
described  below  will  be  officially  filed 
at  the  Nevada  Slate  Office.  Reno, 
Nevada,  effective  at  10:00  a.m..  on  July 
20, 1987: 

Mount  Diablo  Meridian.  Nevada 
T.  12  N.,  R39E., 
T.  13  N.,  R  38  E. 

2.  The  area  surveyed  and  resurveyed 
within  T.  12  N.,  R.  39  E.,  is  mostly  rolling 
with  the  southeast  portion  being  rolling 
mountains.  The  elevation  ranges  from 
about  6.200  to  7.000  ft.,  above  sea  level. 
The  soil  varies  from  sandy  clay  loam  in 
the  lower  elevations  to  rocky  in  the 
higher  elevations.  The  vegetation 
consists  of  sagebrush,  shadscale,  rabbit 
brush,  Brigham  tea  and  native  grass. 
There  are  scattered  stands  of  juniper 
and  pinon  pine  on  the  east  side  of  the 
Township. 

There  has  been  mining  activity  in  the 
Berlin  area. 

Access  into  the  Township  is  provided 
by  numerous  improved  and  desert  trail 
roads. 

The  land  within  T.  13  N..  R.  39  E..  is 
about  6,300  to  7,400  ft.  above  sea  level 
and  is  gently  rolling  to  mountainous. 
The  soil  is  sandy  clay  loam  in  the  lower 
elevations  and  heavy  clay  and  rocky  in 
the  mountains.  The  vegetation  consists 
of  sagebrush,  shadscale,  rabbit  brush 
and  native  grass.  There  are  heavy 
stands  of  juniper  and  pinon  in  sections 
33  and  34. 

The  town  of  lone  is  located  in  section 
34. 

Access  into  the  Township  is  provided 
by  Nevada  State  Highways  No.  21  and 
No.  91  and  other  improved  and 
unimproved  roads.  There  is  evidence  of 
mining  activity  throughout  the 
Township. 

3.  Subject  to  valid  existing  rights,  the 
provisions  of  pxistmR  withdrawals  and 
classificationB.  and  the  rrquirements  of 
applicable  land  laws,  the  lands 
described  above  are  hereby  open  to 
application,  petiuon  and  disposal  as 
appropnate.  Ail  such  valid  applications 
received  at  or  prior  to  10:00  a.m..  on  July 


iO.  1987.  shall  be  considered  as 
(Simultaneously  filed  at  that  time.  Those 
received  thereafter  shall  be  considered 
in  order  of  filing.  The  lands  described 
above  have  been  open  and  continue  to 
be  open  to  the  mining  and  mineral 
leasing  laws. 

4.  The  following  Plats  of  Survey  of 
laiids  which  are  resurveys  or 
supplemental  plats,  and,  therefore,  do 
not  require  an  opening  data,  were 
officially  filed  at  the  Nevada  State 
Offioe.  Reno,  Nevada,  effective  at  10:(X) 
a.m.,  on  May  22,  1987: 

Mount  Diablo  Meridian,  Nevada 

Dependent  Resurvey  and  Subdivision  of 

Sections 
Supplemental  Plat 

T.  21  N.,  R.  20  E. 
T.  23  N.,  R.  27  E. 

These  surveys  were  executed  to  meet 
the  administrative  needs  of  the  Bureau 
of  Land  Management  (BIA^),  and  in  T.  21 
N..  R.  20  E.,  the  needs  of  the  Bureau  of 
Indian  Affairs  (BIA). 

All  of  the  above  listed  plats  will 
immediately  become  the  basic  record  of 
describing  the  lands  for  all  authorized 
purposes.  The  plats  will  be  placed  in  the 
open  files  in  the  BLM  Nevada  State 
Office  and  will  be  available  to  the 
public  as  a  matter  of  information. 
Copies  of  the  plats  and  related  field 
notes  may  be  furnished  to  the  pubHc 
upon  payment  of  the  appropriate  fee. 
Edward  F.  Spang, 
Stale  Director.  Nevada 
|FR  Doc.  87-12761  Filed  6-3-87;  8:45  am] 

BKJJNG  COOe  4310-MC-M 


Minerals  Management  Service 

Development  Operations 
Coordination;  Outer  Continental  Shelf 

agency:  Minerals  Management  Service, 
Interior. 

ACTION:  Notice  of  the  Receipt  of  a 
Proposed  I>evelopmenf  Operations 
Coordination  Document  (DOCD). 

SUMMARY:  Notice  is  hereby  given  that 
Union  Exploration  Partners.  Ltd.  has 
submitted  a  DOCD  describing  the 
activities  it  proposes  to  conduct  on 
Lease  OCS-G  5980.  Block  740,  Mustang 
Island  Area,  offshore  Texas.  Proposed 
plans  for  the  above  area  provide  for  the 
development  and  production  of 
hydrocarbons  with  support  activities  to 
be  conducted  from  an  onshore  base 
located  at  Surfside,  Texas. 
DATE:  The  subject  DOCD  was  deemed 
submitted  on  May  22,  1987. 
ADDRESS:  A  copy  of  the  subject  DOCD 
is  available  for  public  review  at  the 
FHiblic  Information  Office,  Gulf  of 


Mexico  OCS  Region.  Minerals 
Management  Service.  1201  Elmwood 
Park  Boulevard,  Room  114,  New 
Orleans.  Louisiana  (Office  Hours:  8  a.m. 
to  4:30  p.m..  Monday  through  Friday), 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Angle  D.  Gobert;  Minerals 
Management  Service.  Gulf  of  Mexico 
OCS  Region,  Field  Operations,  Plans, 
Platform  and  Pipeline  Section, 
Exploration/Development  Plans  Unit; 
Telephone  (504)  736-2876. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  Sec.  25  of  the  OCS 
Lands  Act  Amendments  of  1978,  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  States,  executive  of  affected 
local  governments,  and  other  interested 
parties  became  effective  December  13. 
1979  (44  FR  53685).  Those  practices  and 
procedures  are  set  out  in  revised  Section 
250.34  of  Title  30  of  the  CFR. 

Dated:  May  27, 1987. 
J.  Rogers  Pean:y. 

Regional  Director.  Gulf  of  Mexico  OCS 
Region. 

[FR  Doc.  87-12670  Filed  6-3-87;  8:45  am) 
BILUNG  COOE  4S1IMim-M 


Devetopment  Operations  Coordination 
Document;  Union  Exploration  Partners. 
Ltd. 

AGENCY:  Minerals  Management  Service; 

Interior. 

ACTION:  Notice  of  the  receipt  of  a 

proposed  Development  Operations 

Coordination  Document  (DOCD). 

SUMMARY:  Notice  is  hereby  given  that 
Union  Exploration  Partners.  Ltd.  has 
submitted  a  DOCD  describing  the 
activities  it  proposes  to  conduct  on 
Lease  OCS-G  4000.  Block  53.  South 
Timbalier  Area,  offshore  Louisiana. 
Proposed  plans  for  the  above  area 
provide  for  the  development  and 
production  of  hydrocarbons  with 
support  activities  to  be  conducted  from 
onshore  bases  located  at  Dulac  and 
Houma,  Louisiana. 

DATE:  The  subject  DOCD  was  deemed 
submitted  on  May  28,  1987. 

ADDRESS:  A  copy  of  the  subject  DOCD 
is  available  for  public  review  at  the 
Public  Information  Office,  Gulf  of 
Mexico  OCS  Region.  Minerals 
Management  Ser\'ice,  1201  Elmwood 
Park  Boulevard,  Room  114,  New 


Orleans,  Louisiana  (Office  Hours:  8  a.m. 
to  4:30  p.m.,  Monday  through  Friday). 

FOR  FURTHER  INFORMATtON  CONTACT. 

Michael  J.  ToJbert:  Minerals 
Management  Service.  Gulf  of  Mexico 
OCS  Region,  Field  Operations.  Plans, 
Platform  and  Pipeline  Section, 
Exploration/Development  Plans  Unit 
Telephone  (504]  736-286" 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  section  25  of  the  OCS 
Lands  Act  Amendments  of  1978,  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCJD  and 
that  it  is  available  for  public  review. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  States,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  December  13. 
1979  (44  FR  53685).  Those  practices  and 
procedures  are  set  out  in  revised 
§  250.34  of  Title  30  of  the  CFR. 

Dated:  May  29. 1967. 
|.  Rogers  Pearcy, 

Regional  Director,  Gulf  of  Mexico  OCS 
Region. 
[FR  Doc.  87-12702  Filed  6-3-67;  8:45  amj 
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Outer  Continental  Shelf  Oil  and  Gas 
Information  Program  (OCSIP) 

AGENCY:  Minerals  Management  Service. 

Interior. 

ACTION:  Notice  of  availability. 

SUMMARY:  Notice  is  hereby  given  that 
the  "Alaska  Summary/Index:  January 
1986-December  1986"  (OCS  Information 
Report  MMS  87-0016)  has  been 
published.  The  publication's  purpose  is 
to  provide  affected  States,  local 
governments,  and  other  interested 
parties  with  current  information  on  OCS 
oil  and  gas  activities  and  related  issues 
so  that  they  may  plan  for  any  possible 
impacts. 
DATE:  Availability  effective  June  4. 1987. 

TO  OBTAIN  copies:  Write  or  call  the  (X)S 
Information  Program,  Office  of  Offshore 
Information  and  Publications,  Minerals 
Management  Service,  1951  Kidwell 
Drive,  Suite  601,  Mail  Stop  642.  Vienna. 
VA  22180.  Telephone  (703)  285-228a 
Copies  are  free  upon  request. 

FOR  FURTHER  INFORMATION  CONTACT: 

Douglas  L.  Shtor,  Chief,  OCf 
Information  Program.  Miner  Is 
Management  Service,  1951  ridwell 
Drive.  Suite  601.  Mail  Stop  942.  Vienna. 
VA  22180.  Telephone  (703)  i85-2285. 
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SUPPtEMENTARV  INFORMATION:  The 

0(JS1P  publishes  its  documents  in 
compliance  with  a  mandate  in  the  OCS 
Lands  Act  Amendments  of  1978  (43 
U.S.C.  1352).  According  to  the  mandate, 
the  documents  are  to  provide  affected 
States,  local  governments,  and  other 
interested  parties  with  current 
information  on  OCS  oil  and  gas 
activities  and  related  issues  to  help 
them  plan  for  any  potential  impacts. 

The  OCSIP  has  changed  the  format  of 
their  documents  by  combining  the 
separately  published  Summary  Reports 
and  Indexes  into  a  combination 
document  now  called  a  Summary/Index. 
The  change  was  made  to  provide  a  more 
succinct  and  more  cost  effective 
reference  planning  tool  for  those 
interested  in  OCS  developments  in  their 
regions,  as  well  as  for  Federal 
Government  managers.  Topics  still 
include  the  following: 

(1)  Offshore  oil  and  gas  resources. 

(2)  Magnitude  and  timing  of  OCS 
activities. 

(3)  Oil  and  gas  transportation 
strategies  and  onshore  support  facilities. 

(4)  Appendixes: 

A.  OCS-related  studies  in  Alaska. 

B.  OCS-related  issues  in  Alaska. 

C.  Leasing  procedures. 

D.  Federal  Directory. 

E.  State  directories/responsibilities. 

F.  Federal  depository  libraries. 

G.  Bibliography  of  OCS  Information 
Reports. 

The  document's  supportive  data 
indicate  a  decline  in  1986  in  lease  sales 
and  exploration  activities  on  the  Alaska 
OCS,  as  well  as  in  State  waters. 
However,  a  drilling  record  of  six  well 
completions  was  set  for  the  U.S. 
Beaufort.  While  all  of  the  crude  oil 
produced  in  and  offshore  Alaska 
continues  to  come  from  State  leases, 
five  OCS  wells  have  been  determined 
producible,  but  no  plans  have  been 
announced  to  date  by  OCS  lessees  to 
further  develop  these  prospects.  Also  in 
1986.  plans  were  advanced  for 
constructing  a  trans-Alaska  gas  system 
to  transport  the  North  Slope's  natural 
gas  resources  to  Pacific-rim  markets.  A 
private  West  Coast  firm  made  public  its 
desire  to  construct  a  refinery  in  Valdez 
to  convert  crude  oil  from  the  Trans- 
Alaska  Pipeline  into  refined  products 
destined  exclusively  for  export  markets. 
Alaska  saw  during  1986  the  largest 
sealift  of  equipment  in  the  history  of  the 
North  Slope.  Another  significant  sealift 
is  planned  for  1987;  commitments  after 
1987  are  uncertain. 


Dated:  May  28. 1987. 
|ohn  B.  Rigg, 

Associate  Director  for  Offshore  Minerals 
Management. 
|FR  Doc.  87-12671  Filed  6-3-87;  8:45  am) 
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INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 

Agency  for  International  Development 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

The  Agency  for  International 
Development  (A.l.D.)  submitted  the 
following  public  information  collection 
requirements  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980,  Pub.  L  96-511. 
Comments  regarding  these  information 
collections  should  be  addressed  to  the 
OMB  reviewer  listed  at  the  end  of  the 
entry.  Comments  may  also  be  addressed 
to,  and  copies  of  the  submissions 
obtained  from  the  Reports  Management 
Officer,  Fred  D.  Allen,  (703)  875-1573. 
IRM/PE,  Room  1109,  SA-14, 
Washington,  DC  20503. 

Date  Submitted:  May  20, 1987. 

Submitting  Agency:  Agency  for 
International  Development. 

OMB  Number:  0412-0521. 

Form  Number:  AID  1620-9. 

Type  of  Submission:  Renewal. 

Title:  Historically  Black  Colleges  and 
Universities — International  Resources 
Inventory  (IRI) — Institutional  Profile. 

Purpose:  The  National  Association  for 
Equal  Opportunity  in  Higher  Education 
(NAFEO)  has  established  a 
computerized  data  bank  on  technical 
skills  and  development  expertise  in 
administrative,  professional  and 
managerial  personnel  at  Historically 
Black  Colleges  and  Universities 
(HBCUs)  to  participate  in  programs 
administered  by  A.l.D.  Under  the  A.I.D./ 
NAFEO  Agreement,  NAFEO's  activities 
include:  Advising  the  A.l.D.  "Joint 
Committed  on  HBCUs"  on  general 
strengths  and  capabilities  of  HBCUs  and 
on  international  development  resources 
available  at  the  116  HBCUs  designated 
by  the  Agency  as  participants: 
Communicating  with  HBCUs  regarding 
opportunities  for  participating  in  A.I.D.'s 
acquisition  and  assistance  programs; 
Providing  technical  assistance  to  HBCUs 
in  preparation  and  submission  of 
proposals:  Acting  as  HBCU  liaison  in 
the  data  gathering  and  dissemination 
process  for  individual  institutions  and 
scholars:  and  orienting  HBCUs  to 
A.I.D.'s  overseas  research,  technical 
assistance  and  training  needs.  The 


annual  reporting  is  once  per  respondent 
and  will  require  20  hours  of  each 
institution's  time  (not  funded  by  the  U.S. 
Government). 

Reviewer:  Francine  Picoull  (202)  395- 
7340.  Office  of  Management  and  Budget. 
Room  3201.  New  Executive  Office 
Building.  Washington,  DC  20503. 

Dated:  May  26. 1987. 
Fred  D.  Allen, 

Planning  and  Evaluation  Division. 
[FR  Doc.  87-12662  Filed  6-3-87;  8:45  am) 
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INTERSTATE  COMMERCE 
COMMISSION 

(Docket  Ao.  AB-274  (Sut>-No.  1X)| 

Chiesapeake  Western  Railway; 
Exemption  to  Abandon  Railroad  Line 
in  Rockingtiam  County,  VA 

AGENCY:  Interstate  Commerce 
Commission. 

ACTION:  Notice  of  exemption. 

SUMMARY:  The  Interstate  Commerce 
Commission  exempts  Chesapeake 
Western  Railway  from  the  requirements 
of  49  U.S.C.  10903,  et  seq..  to  abandon 
3.7  miles  of  railroad  line  between 
Dayton  and  Bridgewater,  in  Rockingham 
County,  VA,  subject  to  standard 
employee  protective  conditions. 

DATES:  This  exemption  will  be  effective 
on  July  6, 1987.  Petitions  to  stay  must  be 
filed  by  June  15. 1987,  and  petitions  for 
reconsideration  must  be  filed  by  June  24, 
1987. 

ADDRESSES:  Send  pleadings  referring  to 
Uockut  No.  AB-274  (Sub-No.  IX)  to: 

(1)  Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423 

(2)  Petitioner's  Representative:  Angelica 
D.  Lloyd,  204  South  Jefferson  Street, 
Roanoke,  VA  24042-0069 

FOR  FURTHER  INFORMATION  CONTACT: 

Joseph  H.  Dettmar.  (202)  275-7245. 

SUPPLEMENTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Comission's  decision.  To  purchase  a 
copy  of  the  full  decision,  write  to  T.S. 
InfoSystems,  Inc..  Room  2229,  Interstate 
Commerce  Commission  Building, 
Washington,  DC  20423.  or  call  (202)  289- 
4357. 

Decided:  May  21,  1987. 

By  the  Commission,  Chairman  Gradison. 
Vice  Chairman  L.amboley,  Commissioners 
Slerrett,  Andre,  and  Simmons.  Vice  Chairman 
Lamboley  concurred  in  the  result  with  a 


separate  expression.  Commissioner  Simmons 

dissented  with  a  separate  expression. 

Noreia  R.  McGe*. 

Secretary. 

|FR  Doc.  87-12579  Filed  6^3-67;  fi:45  ainj 

BILUNC  COOE  701»-»»-M 

I  Docket  No.  AB-55  (Sub-No.  206X1 

CSX  Transportation,  Inc.;  Exemption 
and  Disconri      »nce  of  Senrice  in 
Tallahassee      .'on  County,  FL 

Applicant  ^..1■,  filed  a  notice  of 
exemption  under  49  CFR  1152  Subpart 
F — Exempt  Abandonments  to  abandon 
its  1-mile  line  of  railroad  between 
milpposf  SPA  803.3  and  milepost  SPA 
804.3  near  Tallahassee,  Leon  County,  FL. 
The  Railway  Labor  Executives' 
Association  seeks  imposition  of  labor 
protective  conditions. 

Applicant  has  certified  that:  (1)  No 
local  traffic  has  moved  over  the  line  for 
at  least  2  years  and  that  overhead  traffic 
is  not  moved  over  the  line  or  may  be 
rerouted;  and  (2)  no  formal  complaint 
filed  by  a  user  of  rail  service  on  the  line 
(or  by  a  Stale  or  local  governmental 
entity  acting  on  behalf  of  such  user) 
regarding  cessation  of  service  over  the 
line  either  is  pending  with  the 
Commission  or  any  U.S.  District  Court, 
or  has  been  decided  in  favor  of  the 
complainant  within  the  2-year  period. 
The  appropriate  Slate  agency  has  been 
notified  in  writing  at  least  10  days  prior 
to  the  filing  of  this  notice. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  shall  be  protected 
under  Oregon  Short  Line  R.  Co. — 
Abandonment — Goshen,  380  I.C.C.  91 
(1979). 

The  exemption  will  be  effective  July  4. 
1987  (unless  stayed  pending 
reconsideration). 

Petitions  to  stay  must  be  filed  by  June 
15,  1987,  and  petitions  for 
reconsideration,  Including 
environmental,  energy,  and  public  use 
concerns,  must  be  filed  by  June  24. 1987, 
with:  Office  of  the  Secretary,  Case 
Control  Branch.  Interstate  Commerce 
Commission,  Washington.  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  Peter  J. 
Shudtz.  100  North  Charles  Street, 
Baltimore.  MD  21201. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ab  initio. 

A  notice  to  the  parties  will  be  issued  if 
use  of  the  exemption  \s  conditioned 
upon  environmental  or  public  use    - 
conditions. 

Decided:  May  27,  ias.7. 
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By  ihe  Conjrnwwoa  Jane  F  MackaB, 
DirecJor.  Office  of  Proceedings. 
NoreU  R.  McG«e, 
Secretary. 

(FR  Doc.  87-12578  Filed  6-3-87;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Consent  Decree  kn  Action  To  Enjoin 
Discharge  of  Water  PoMutants 

In  accordance  with  Departmental 
Policy,  28  CFR  50.7.  38  FR  19029,  notice 
is  hereby  given  that  a  consent  decree  in 
United  States  v.  Applied  Circuits,  Inc.. 
Civil  Action  No.  66-0673  (ERK).  was 
lodged  with  the  United  States  District 
Court  for  the  Eastern  District  of  New 
York  on  May  12, 1987.  The  consent 
decree  establishes  a  compliance 
program  for  the  New  York  plant  owned 
and  operated  by  Applied  Circuits.  Inc., 
to  bring  the  plant  into  compliance  with 
the  Clean  Water  Act,  33  U.S.C  1251  et 
seq..  and  the  applicable  pretreatment 
regulations  relating  to  the  discharge  of 
pollutants  and  requires  payment  of  a 
civil  penalty  of  $20,000.00. 

The  Department  of  Justice  will  receive 
for  thirty  (30)  days  from  the  date  of 
publication  of  this  notice,  written 
comments  relatmg  to  the  consent 
decree.  Comments  should  be  addressed 
to  the  Assistant  Attorney  General,  Land 
and  Natural  Resources  Division. 
Department  of  Justice,  Washington.  DC 
20530  and  should  refer  to  United  States 
V.  Applied  Circuits,  Inc..  D.J.  Ref.  No.  90- 
5-1-1-2540. 

The  consent  decree  may  be  examined 
at  the  office  of  the  United  States 
Attorney,  Eastern  District  of  New  York. 
U.S.  Courthouse,  225  Cadman  Plaza 
East.  Brooklyn.  New  York  11201;  at  the 
Region  II  office  of  the  Environmental 
Protection  Agency,  27  Federal  Plaza. 
New  York,  New  York  10278:  and  the 
Environmental  Enforcement  Section. 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice,  Room  1515, 
Ninth  Street  and  Penns>'lvania  Avenue, 
NAV.,  Washington,  DC  20530.  A  copy  of 
the  consent  decree  may  be  obtained  in 
person  or  by  mail  from  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division  of 
the  Department  cf  Justice.  In  requesting 
a  copy,  please  enclose  a  check  in  the 
amount  of  $2.10  (10  cents  per  page 
reproduction  charge)  payable  to  the 
Treasurer  of  the  United  States. 
F.  Henry  Habichi  II, 
Assistant  Attorney  General,  Land  and 
Natural  Resources  Dj  virion. 
[FR  Doc.  a7-12ftr2  Rled  6-J-87;  645  amj 
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NATIONAL  CI?EOIT  UNION 
ADMINISTRATION 

Agency  Forms  Submitted  to  the  Office 
Of  Management  and  Budget  for 
Clearance 

The  foliowing  packages  are  being 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  clearance  in 
compliance  with  the  Paperwork 
Reduction  Act  (44  U.S.C.  Chapter  35). 

Subject  CLF  Membership  Application 

(3133-0063) 
Abstract:  In  order  to  gain  access  to  the 

Central  Liquidity  Fund  facility  a  credit 

union  must  submit  an  application  to 

join  the  CLF.  The  information 

collections  are  those  required  to 

establish  a  creditor-debtor 

relationship  between  the  CLF  and  the 

credit  union 
Frequency:  A  credit  union  is  required  to 

submit  only  one  application 
Burden:  The  average  time  required  to 

complete  an  application  is  one-half 

hour 
Respondents:  Any  credit  union  may 

apply  for  CLF  membership 
Subject:  Central  Liquidity  Facility 

Repayment  Agreement  (3133-0061) 
Abstract:  A  credit  union  which  has  an 

outstanding  loan  with  the  CLF  is 

required  to  submit  a  copy  of  its 

monthly  financial  statement  to  the 

CLF 
Frequency:  A  copy  of  the  credit  union's 

month-end  financial  statement  must 

be  submitted  monthly 
Burden:  One  hour  is  required  on  the 

average  to  complete  the  requirement 
Respondents:  All  unions  with  loans 

outstanding  with  the  CLF 
OMB  desk  officer:  Robert  Fishman 

Copies  of  the  above  information 
collection  clearance  package  may  be 
obtained  by  calling  the  National  Credit 
Union  Administration,  Administrative 
Office  on  (202)  357-1055. 

Written  comments  and 
recommendations  for  the  listed 
information  collection  should  be  sent 
directly  to  the  OMB  Desk  Officer 
designated  above  at  the  following 
address:  O.MB  Reports  Management 
Branch,  New  Executive  Office  Building, 
Room  3208.  Washington  DC  20503. 

Daled   May  27,  1987 
Rebecca  Baker. 

Acting  Secretary  of  the  NCUA  Board. 
[FR  Doc  87-12673  Filed  6-12673-87;  a:45  am) 
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NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Endowment  on  the  Arts; 
Expansion  Arts  Advisory  Panel; 
Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Expansion 
Arts  Advisory  Panel  (Overview  Section) 
to  the  National  Council  on  the  Arts  will 
be  held  on  June  18, 1987.  from  9:00  a.m.- 
5:30  p.m.  in  room  714  of  the  Nancy 
Hanks  Center.  1100  Pennsylvania 
Avenue,  NW.,  Washmgton,  DC  20506. 

This  meeting  will  be  open  to  the 
public  on  a  space  available  basis.  The 
topics  of  discussion  will  be  guidelines. 
Five  Year  Plan,  Challenge  and  other 
policy  issues. 

if  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies. 
National  Endowment  for  the  Arts.  1100 
Pennsyvlania  Avenue,  NW.  Washington 
DC  20506.  202/682-5532.  TTY  202/682- 
5496  at  least  seven  (7)  days  prior  to  the 
meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Mr. 
John  H.  Clark.  Advisory  Committee 
Management  Officer.  National 
Endowment  for  the  Arts.  Washington. 
DC  20506.  or  call  (202)  682-5433. 
|ohn  H.  Clark. 

Director.  Council  and  Panel  Operations, 
National  Endowment  for  the  Arts. 
May  27. 1987. 
|FR  Doc.  87-12874  Filed  6-3-87;  8:45  am) 
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Music  Advisory  Panel;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463).  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Music 
Advisory  Panel  (Overview  Section)  to 
the  National  Council  on  the  Arts  will  be 
held  on  June  16. 1967,  from  10:00  a.m.— 
5:00  p.m.  and  on  June  17, 1987  from  9:00 
a.m. — 4:00  p.m.  in  room  730  of  the  Nancy 
Hanks  Center.  1100  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20506. 

This  meeting  will  be  open  to  the 
public  on  a  space  available  basis.  The 
topics  of  discussion  will  be  guidelines 
and  other  policy  issues. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts.  1100 
Pennsylvania  Avenue.  NW.  Washington 
DC  20506.  202/682-5532.  TTY  202/682- 
5496  at  least  seven  (7)  days  prior  to  the 
meeting. 


Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Mr 
John  H.  Clark.  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington. 
DC  20506,  or  call  (202)  682-5433. 
John  H.  Clark. 

Director,  Council  and  Panel  Operations, 
National  Endowment  for  the  Arts. 
May  28,  1987. 
|FR  Doc.  87-12675  Filed  6-3-87;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Evaluation  of  Agreement  State 
Radiation  Control  Programs;  Flr\al 
General  Statement  of  Policy 

agency:  U.S.  Nuclear  Regulatory 

Commission. 

action:  Final  general  statement  of 

policy, 

summary:  The  Nuclear  Regulatory 
Commission  is  adopting  as  a  general 
statement  of  policy  the  recently  revised 
"Guidelines  for  NRC  Review  of 
Agreement  State  Radiation  Control 
Programs."  This  statement  of  policy  is 
being  issued  to  inform  the  States  and  the 
public  of  the  criteria  end  guidelines 
which  the  Commission  intends  to  use  in 
its  periodic  evaluations  of  Agreement 
Stale  programs. 

FOK  FURTHER  INFORMATION  CONTACT. 
Donald  A.  Nussbaumer,  State,  Local  and 
Indian  Tribe  Programs.  Office  of 
Governmental  and  Public  Affairs,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555,  Telephone:  301- 
492-7767. 

SUPPLEMENTARY  INFORMATION:  On 
N()Vfml)»'r  1,1,  I'.tHh  iht.'  NKC  published  in 
the  Federal  Register  proposed  minor 
revisions  to  its  General  Statement  of 
Policy.  "Guidelines  for  NRC  Review  of 
Agreement  State  Radiation  Control 
Programs"  (51  FR  41172).  Interested 
persons  were  invited  to  submit  written 
comments  on  the  proposed  revised 
policy  statement  which  expired  January 
12, 1987.  Seven  written  comments  were 
received.  After  review  and  evaluation  of 
the  comments,  the  Commission  has 
concluded  the  revisions  can  be 
published  as  proposed  as  a  final  general 
statement  of  policy.  Minor  editorial 
corrections  have  been  made  to  the  text 
for  clarification. 

Six  letters  offered  comments  on  the 
proposed  revision  to  the  Policy 
Statement. 

One  comment  letter  was  received 
from  a  public  citizen,  one  from  a  utility 
health  physicist,  three  from  Agreement 
State  radition  control  program  directors 


and  one  from  a  non-Agreement  State 
radiation  control  program  director.  A 
seventh  comment  letter,  from  a  nuclear 
utility,  commented  on  the  Federal 
Register  notice  of  the  Commission's 
interest  in  the  feasibility  of  developing  a 
set  of  objective  performance  indicators 
for  the  various  materials  licenses 
regulated  by  the  NRC  and  the 
Agreement  States.  The  Commission 
plans  to  further  explore  this  possibility 
and  will  seek  opportunities  to  do  so 
together  with  the  Agreement  States  and. 
when  appropriate,  with  additional 
opportunity  for  public  input. 

One  comment  was  specific  to  a  State 
(Pennsylvania)  which  recently  entered  a 
Memorandum  of  Understanding  (MOU) 
with  NRC  (51  FR  43487).  The  MOU  was 
viewed  by  the  commentor  as 
circumventing  this  Policy  Statement. 
The  referenced  agreement  is  authorized 
by  section  247i  of  the  Atomic  Energy  Act 
as  amendmed.  State  activities  under  it 
will  not  include  regulatory  functions  that 
could  be  conducted  pursuant  to  a 
Section  274b  Agreement  (which  this 
Policy  Statement  covers). 

One  comment  recommended  elevating 
staffing  level  to  Category  I  and  another 
recommended  elevating  all  the 
Indicators  under  Personnel  to  Category 
I.  Commission  staff,  when  developing 
the  proposed  revision,  solicited 
Agreement  State  and  regional  staff 
views  on  moving  staffing  level  to 
Category  I.  Supporting  arguments  were 
that  staffing  level  deficiencies  were 
frequently  a  major  contributing  cause  of 
significant  Category  I  deficiencies  in 
State  programs,  e.g.,  lack  of  staff  leads 
to  inspection  backlogs,  and  elevating  the 
Indicator  to  Category  I  would  help  focus 
State  attention  on  the  underlying  causes, 
e.g.,  inadequate  funds  for  positions  and 
low  salaries.  On  the  other  hand,  NRC 
staff  routinely  couple  comments  on  staff 
deficiencies  with  comments  on  Category 

I  problems,  when  linkage  exists,  in  the 
comment  letters  to  the  State  Health 
Officers.  NRC  staff  will  also  comment 
on  staffing  deficiencies  in  the  absence  of 
Category  I  deficiencies  if  the  staff 
believes  the  staffing  deficiencies,  if 
uncorrected,  will  lead  to  problems  in 
Category  I  areas.  Category  I  Indicators, 
as  explained  in  the  Policy  Statement, 
have  a  direct  bearing  on  health  and 
safety  and  Category  II  Indicators 
address  essential  technical  and 
administrative  support  which  if  not 
maintained  may  lead  to  Category  I 
problems.  As  an  example  of  a  Category 

II  Indicator  the  Policy  Statement  cites 
staffing  level.  Maintaining  staffing  level 
and  other  Personnel  Indicators  as 
Category  II  will  be  consistent  with  the 


Policy's  intended  distinctions  between 
Categories  I  and  II. 

One  comment  from  a  non-Agreement 
State  recommended  maintaining  the 
separation  of  Status  of  Regulation  and 
Compatibility  of  Regulations  (as  in  the 
present  Policy  Statement).  As  explained 
in  the  November  13.  1986  Federal 
Register  notice  confusion  has  arisen 
over  the  distinctions  between  the  two 
indicators.  The  proposal  to  combine 
them  received  no  negative  comments 
from  the  28  Agreement  States.  Allied 
with  this  comment,  was  another 
recommending  that  draft  language  for 
State  regulations  should  be  provided  to 
the  States  to  enable  them  to  meet  the 
guidelines  for  maintaining  compatible 
regulations  within  3  years  of  adoption 
by  NRC.  Agreement  States  are  routinely 
notified  of  NRC  regulatory  amendments 
that  must  be  adopted  to  maintain 
compatibility.  In  many  cases  simple 
redrafting  of  the  NRC  requirement  to 
meet  State  codification  standards  can 
be  done  easily  by  the  States.  When 
major  NRC  amendments  are  issued, 
such  as  the  waste  manifest  rules 
contained  in  10  CFR  20.311,  NRC  staff 
will  prepare  and  make  available  to  the 
Stales  draft  suggested  State  regulation 
language  that  incorporate  NRC 
amendments.  The  Conference  of 
Radiation  Control  Program  Directors, 
Inc.  with  NRC  and  other  Federal  Agency 
assistance  maintains  model  Suggested 
State  Regulations  (SSR)  through  a 
formal  adoption  process.  Experience  has 
shown  that  when  State  delays  in 
adopting  amendments  are  encountered, 
they  have  been  as  much  related  to 
inadequate  staff  resources  that  are 
needed  to  prepare  amendments  and  the 
complex  State  administrative 
procedures  for  adopting  regulations  as 
they  have  been  to  the  availability  of 
timely  issued  SSR's.  The  Conference  has 
not  always  adopted  revisions  within  3 
years  of  NRC  amendments;  however, 
these  other  NRC  measures  provide 
adequate  alternatives  by  which 
Agreement  Stales  can  initiate  actions  to 
adopt  conforming  amendments  to  State 
regulations. 

One  comment  from  a  non-Agreement 
State  suggested  that  the  guidelines 
should  establish  criteria  for  determining 
if  a  State's  program  is  inadequate 
because  of  common  defense  and 
security  (CDAS)  considerations.  As 
noted  in  the  Federal  Register  notice  on 
the  proposed  agreement  with  the  State 
of  Illinois  (52  FR  2309).  the  Commission 
is  considering  the  question  of  continued 
NRC  regulation  of  a  specific  licensee  in 
that  State  in  the  interest  of  the  common 
defense  and  security  of  the  United 
Stales.  This  CD&S  issue  emanates  from 


the  Commission's  statutory  obligations 
to  protect  the  common  defense  and 
security  as  set  forth  in  section  274m  of 
the  Act.  as  amended.  That  section 
makes  clear  that  this  obligation  is 
separate  from  determining  thai  the 
State's  program  is  adequate  to  protect 
the  public  health  and  safety  as  required 
by  section  274b. 

One  comment  received  from  a  non- 
Agreement  State  suggested  that  in 
adding  to  the  guidelines,  NRC  should 
compare  Agreement  Slate  prog'-ams  to 
the  Regional  NRC  materials  programs. 
The  implication  of  the  comment  is  that 
the  NRC  regulatory  program  for 
materials  should  be  reviewed  in  light  of 
the  same  guidelines  for  the  Agreement 
States.  The  Policy  Statement  has  been 
developed  specifically  for  the  review  of 
Agreement  State  programs  as  required 
by  section  247j  of  the  Act,  as  amended, 
which  provides  that  NRC  "shall 
periodically  review  such  agreements 
and  actions  taken  by  the  States  under 
the  agreements  to  insure  compliance 
with  the  provisions  of  this  section." 
Thus,  the  guidelines  are  not  totally 
applicable  to  NRC  programs.  However, 
the  periodic  appraisal  or  assessments 
which  NRC  makes  of  its  own  materials 
regulatory  program  utilize  comparable 
principles  to  those  used  in  evaluating 
Agreement  State  programs. 

One  comment  recommended 
development  of  guidelines  for  staff  for 
Agreement  State  programs  responsible 
for  regulation  of  low-level  waste 
disposal.  Guidance  in  assessing  staff 
technical  capability  needs  and  overall 
staffing  requirements  for  Stales  seeking 
low-level  waste  regulatory  authority  is 
available  from  NRC  staff  "under  NRC's 
Low-Level  Waste  Technical  Assistance 
Program  (51  FR  3866).  NRC  staff  plans  to 
prepare  a  supplementary  Policy 
Statement  addressing  guidelines  which 
are  specific  to  Agreement  State 
regulatory  programs  in  this  area. 

Additional  comments  were  received 
that  addressed  typographical  errors  by 
the  Federal  Register  and  offered  minor 
editorial  corrections.  The  latter  have 
been  incorporated. 

Guidelines  for  NRC  Review  of 
Agreement  State  Radiation  Control 
Programs,  1987 

(Prepared  by  Office  of  Governmental 
and  Public  Affairs.  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555) 

Introduction 

Section  274  of  the  Atomic  Energy  Act 
was  enacted  by  the  Congress  in  1959  to 
recognize  the  interests  of  the  States  in 
atomic  energy,  to  clarify  the  respective 
responsibililies  of  State  and  Federal 


Governments,  and  to  provide  a 
mechanism  for  Stales  to  enter  into 
formal  agreements  with  the  Atomic 
Energy  Commission  (AEC),  and  later  the 
Nuclear  Regulatory  Commission  (NRC), 
under  which  the  Slates  assume 
regulatory  authority  over  byproduct, 
source,  and  small  quantities  of  special 
nuclear  materials,  collectively  referred 
to  as  agreement  materials.  The 
mechanism  by  which  the  NRC 
discontinues  and  the  States  assume 
regulatory  authority  over  agreement 
materials  is  an  agreement  between  the 
Governor  of  a  State  and  the 
Commission.  Before  entering  into  an 
Agreement,  the  Governor  is  required  to 
certify  that  the  State  has  a  regulatory 
program  that  is  adequate  to  protect  the 
public  health  and  safety.  In  addition,  the 
Commission  must  perform  an 
independent  evaluation  and  make  a 
finding  that  the  Slate's  program  is 
adequate  from  the  health  and  safety 
standpoint  and  compatible  with  the 
Commission's  regulatory  program. 

Current  Guidelines 

In  1981,  the  Commission  published  a 
major  revision  of  the  guide  for  review  of 
Agreement  Stale  programs  (two  earlier 
revisions  reflected  primarily  minor  and 
editorial  changes).  These  Guidelines 
constitute  Commission  policy  in  the 
form  of  a  document  entitled  "Guidelines 
for  NRC  Review  of  Agreement  State 
Radiation  Control  Programs."  This 
document  provides  guidance  for 
evaluation  St  operating  Agreement  State 
programs  based  on  over  20  years  of 
combined  AEC-NRC  experience  in 
administering  the  Agreement  Slate 
program.  In  1985,  Commission  staff 
initiated  minor  updating,  clarifying  and 
ediloral  changes  reflecting  the 
experience  gained  with  the  1981  policy 
statement.  The  revised  document  will  be 
used  by  the  NRC  in  its  continuirig 
program  of  evaluating  Agreement  State 
programs. 

The  "Guidelines"  contain  six  sections, 
each  dealing  with  one  of  the  essential 
elements  of  a  radiation  control  program 
(RCP)  which  are:  Legislation  and 
Regulationsr  Organization,  Management 
and  Administration,  Personnel, 
Licensing,  and  Compliance.  Each  section 
contains  (a)  a  summary  of  the  general 
significance  of  the  program  elements,  (b) 
indicators  which  address  specific 
functions  within  the  program  element, 
(c)  categories  which  denote  the  relative 
importance  of  each  indicator,  and  (d) 
guidelines  which  delineate  specific 
objectives  or  operational  goals. 
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Categories  of  Indicators 

The  indicators  listed  in  this  document 
cover  a  wide  range  of  program 
functions,  both  technical  and 
administrative.  It  should  be  recognized 
that  the  indicators,  and  the  guidelines 
under  each  indicator,  are  not  of  equal 
importance  in  terms  of  the  fundamental 
goal  of  a  radiation  control  program,  i.e. 
protection  of  the  public  health  and 
safety.  Therefore,  the  indicators  are 
categorized  in  terms  of  their  importance 
to  the  fundamental  goal  of  protecting  the 
public  health  and  safety.  Two  categories 
are  used. 

Category  I — Direct  Bearing  on  Health 
and  Safety.  Category  I  Indicators  are: 

•  Legal  Authority. 

•  Status  and  Compatibility  of 
Regulations. 

•  Quality  of  Emergency  Planning. 

•  Technical  Quality  of  Licensing 
Actions. 

•  Adequacy  of  Product  Evaluations. 

•  Status  of  Inspection  Program. 

•  Inspection  Frequency. 

•  Inspectors'  Performance  and 
Capability. 

•  Response  to  Actual  and  Alleged 
Incidents. 

•  Enforcement  Procedures. 
These  indicators  address  program 

functions  which  directly  relate  to  the 
State's  ability  to  protect  the  public 
health  and  safety.  If  signiHcant 
problems  exist  in  one  or  more  Category  I 
indicator  areas,  then  the  need  for 
improvements  may  be  critical. 
Legislation  and  regulations  together 
form  the  foundation  for  the  entire 
program  establishing  the  framework  for 
the  licensing  and  compliance  programs. 
The  technical  review  of  license 
applications  is  the  initial  step  in  the 
regulatory  process.  The  evaluation  of 
applicant  qualifications,  facilities, 
equipment,  and  procedures  by  the 
regulatory  agency  is  essential  to  assure 
protection  of  the  public  from  radiation 
hazards  associated  with  the  proposed 
activities.  Assuring  that  licensees  fulfill 
the  commitments  made  in  their 
applications  and  that  they  observe  the 
requirements  set  forth  in  the  regulations 
is  the  objective  of  the  compliance 
program.  The  essential  elements  of  an 
adequate  compliance  program  are  (1) 
the  conduct  of  onsite  inspections  of 
licensee  activities,  (2)  the  performance 
of  these  inspections  by  competent  staff, 
and  (3)  the  taking  of  appropriate 
enforcement  actions.  Another  very 
important  factor  is  the  ability  to  plan 
for.  respond  effectively  to.  and 
investigate  radiation  incidents. 

Category  II — Essential  Technical  and 
Administrative  Support.  Category  II 
Indicators  are: 


•  Location  of  Radiation  Control 
Program  Within  State  Organization. 

•  Internal  Organization  of  Radiation 
Control  Program. 

•  Lt'gal  Assistance. 

•  Technical  Advisory  Committees. 

•  Budget. 

•  Laboratory  Support. 

•  Administrative  Procedures. 

•  Management. 

•  Office  Equipment  and  Support 
Services. 

•  Public  Information. 

•  Qualifications  of  Technical  Staff. 

•  Staffing  Level. 

•  Staff  Supervision. 

•  Training. 

•  Staff  Continuity. 

•  Licensing  Procedures. 

•  Inspection  Procedures. 

•  Inspection  Reports. 

•  Confirmatory  Measurements. 
These  indicators  address  program 

functions  which  provide  essential 
technical  and  administrative  support  for 
the  primary  program  functions.  Good 
performance  in  meeting  the  guidelines 
for  these  indicators  is  essential  in  order 
to  avoid  the  development  of  problems  in 
one  or  more  of  the  principal  program 
areas,  i.e.  those  that  fall  under  Category 
I  indicators.  Category  II  indicators 
frequently  can  be  used  to  identify 
underlying  problems  that  are  causing,  or 
contributing  to,  difficulties  in  Category  I 
indicators. 

It  is  the  NRC's  intention  to  use  these 
categories  in  the  following  maimer.  In 
reporting  findings  to  State  management, 
the  NRC  will  indicate  the  category  of 
each  comment  made.  If  no  significant 
Category  I  comments  are  provided,  this 
will  indicate  that  the  program  is 
adequate  to  protect  the  public  health 
and  safety  and  is  compatible  with  the 
NRC's  program.  If  one  or  more 
significant  Category  I  comments  are 
provided,  the  State  will  be  notified  that 
the  program  deficiencies  may  seriously 
affect  the  State's  ability  to  protect  the 
public  health  and  safety  and  that  the 
need  of  improvement  in  particular 
program  areas  is  critical.  The  NRC 
would  request  an  immediate  response. 
If,  following  receipt  and  evaluation,  the 
State's  response  appears  satisfactory  in 
addressing  the  significant  Category  I 
comments,  the  staff  may  offer  findings 
of  adequacy  and  compatibility  as 
appropriate  or  defer  such  offering  until 
the  State's  actions  are  examined  and 
their  effectiveness  confirmed  in  a 
subsequent  review.  If  additional 
information  is  needed  to  evaluate  the 
State's  actions,  the  staff  may  request  the 
information  through  follow-up 
correspondence  or  perform  a  follow  up 
or  special,  limited  review.  NRC  staff 
may  hold  a  special  meeting  with 


appropriate  Stale  rtpresfnlativps  No 
significant  items  vk'.il  be  left  unresolved 
over  a  prolonged  ptjriod.  The 
Commission  will  be  informed  of  the 
results  of  the  reviews  of  thf  individual 
Agreement  State  programs  and  copies  of 
the  review  correspondence  to  the  States 
will  be  placed  in  the  NRC  Public 
Document  Room.  If  the  Slate  program 
does  not  improve  or  if  additional 
significant  Category  I  deficiencies  have 
developed,  a  staff  finding  that  the 
program  is  not  adequate  will  be 
considered  and  the  NRC  may  institute 
proceedings  to  suspend  or  revoke  all  or 
part  of  the  Ajjreement  in  accordance 
with  section  274j  of  the  Act. 

Category  11  comments  concern 
functions  and  activities  which  support 
the  State  program  and  therefore  would 
not  be  critical  to  the  State  s  ability  to 
protect  the  public.  The  Stale  will  be 
asked  to  respond  to  these  comments  and 
the  State's  actions  will  be  evaluated 
during  the  next  regular  program  review. 

It  should  be  recognized  that  the 
categorization  pertains  to  the 
significance  of  the  overall  indicator  and 
not  to  each  of  the  guidelines  within  that 
indicator.  For  example.  'Technical 
Quality  of  Licensing  Actions"  is  a 
Category  I  indicator.  The  review  of 
license  applications  for  the  purpose  of 
evaluating  the  applicant's  qualifications, 
facilities,  equipment,  and  procedures  is 
essential  to  assunng  that  the  public 
health  and  safety  is  being  protected. 
One  of  the  guidelines  under  this 
indicator  concerns  prelicensing  visits. 
The  need  for  such  visits  depends  on  the 
nature  of  the  specific  case  and  is  a 
matter  of  judgment  on  the  part  of  the 
licensing  staff  The  success  of  a  State 
program  in  meeting  the  overall  objective 
of  the  indicator  does  not  depend  on 
literal  adherence  to  each  recommended 
guideline. 

"rtie  "Guideines  for  NRC  Review  of 
Agreement  State  Radiation  Control 
Progams"  will  be  used  by  the  NRC  staff 
during  its  onsite  reviews  of  Agreement 
State  programs  Such  reviews  are 
conducted  at  approximately  18  month 
intervals,  or  less  if  deemed  necessary.  If 
there  are  no  significnat  Category  I 
comments,  the  staff  may  extend  the 
interval  between  reviews  to 
approximately  24  months. 

In  making  a  finding  of  adequacy,  the 
NRC  considers  areas  of  the  State 
program  which  are  critical  to  its  primary 
function,  i  e  .  protection  of  the  public 
health  and  safety  For  example,  a  Slate 
that  18  not  carrying  out  its  in8p«?ction 
program,  or  fails  to  respond  to 
significant  radiological  incidents  would 
not  be  considered  to  have  a  program 
adequate  to  protect  the  public  health 
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and  safety.  Basic  radiation  protection 
standards,  such  as  exposure  limits,  also 
directly  affect  the  States'  ability  to 
protect  public  health  and  safety.  The 
NRC  feels  that  it  is  important  to  strive 
for  a  high  degree  of  uniformity  in 
technical  definitions  and  terminology, 
particularly  as  related  to  units  of 
measurement  and  radiation  dose. 
Maximum  permissible  doses  and  levels 
of  radiation  and  concentrations  of 
radioactivity  in  unrestricted  areas  as 
specified  in  10  CFR  Part  20  are 
considered  to  be  important  enough  to 
require  States  to  be  essentially 
equivalent  in  this  area  in  order  to 
protect  public  health  and  safety.  Certain 
procedures,  such  as  those  involving  the 
licensing  of  products  containing 
radioactive  material  intended  for 
interstate  commerce,  also  require  a  high 
degree  of  uniformity.  If  no  serious 
performance  problems  are  found  in  an 
Agreement  State  program  and  if  its 
standards  and  program  procedures  are 
compatible  with  the  NRC  program,  a 
finding  of  adequacy  and  compatibility  is 
made. 

Program  Element:  Legislation  and 
Regulations 

The  effectiveness  of  any  State 
radiation  control  program  (RCP)  is 
dependent  upon  the  underlying  authority 
granted  the  RCP  in  State  legislation,  and 
implemented  in  the  State  regulations. 
Regulations  provide  the  foundation  upon 
which  licensing,  inspection,  and 
enforcement  decisions  are  made. 
Regulations  also  provide  the  standards 
and  rules  within  which  the  regulated 
must  operate.  Periodic  revisions  are 
necessary  to  reflect  changing 
technology,  improved  knowledge, 
current  recommendations  by  technical 
advisory  groups,  and  consistency  with 
NRC  regulations.  Procedures  for 
providing  input  to  the  NRC  on  proposed 
changes  to  NRC  regulations  are 
necessary  to  assure  consideration  of  the 
State's  interests  and  requirements.  The 
public  and.  in  particular,  affected 
classes  of  licensees  should  be  granted 
the  opportunity  and  time  to  comment  on 
rule  changes. 

Indicators  and  Guidelines 

Legal  Authority  (Category  I) 

•  Clear  statutory  authority  should 
exist,  designating  a  State  radiation 
control  agency  and  providing  for 
promulgation  of  regulations,  licensing, 
inspection  and  enforcement. 

•  States  regulating  uranium  or 
thorium  recovery  and  associated  wastes 
pursuant  to  the  Uranium  Mill  Tailings 
Radiation  Control  Act  of  1978 
(UMTRCA)  must  have  statutes  enacted 
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to  establish  clear  authority  for  the  State 
to  carry  out  the  requirements  of 
UMTRCA. 

Status  and  Compatibility  of  Regulations 
(Category  I) 

•  The  State  must  have  regulations 
essentially  identical  to  10  CFR  Part  19, 
Part  20  (radiation  dose  standards, 
effluent  limits,  waste  manifest  rule  and 
certain  other  parts).  Part  61  (technical 
definitions  and  requirements, 
performance  objectives,  financial 
assurances)  and  those  required  by 
UMTRCA.  as  implemented  by  Part  40. 

•  The  State  should  adopt  other 
regulations  to  maintain  a  high  degree  of 
uniformity  with  NRC  regulations. 

•  For  those  regulations  deemed  a 
matter  of  compatibility  by  NRC.  State 
regulations  should  be  amended  as  soon 
as  practicable  but  no  later  than  3  years. 

•  The  RCP  has  established 
procedures  for  effecting  appropriate 
amendments  to  State  regulations  in  a 
timely  manner,  normally  within  3  years 
of  adoption  by  NRC. 

•  Opportunity  should  be  provided  for 
the  public  to  comment  on  proposed 
regulation  changes  (Required  by 
UMTRCA  for  uranium  mill  regulation.] 

•  Pursuant  to  the  terms  of  the 
Agreement,  opportunity  should  be 
provided  for  the  NRC  to  comment  on 
draft  changes  in  State  regulations. 

Program  Element:  Organization 

The  effectiveness  of  any  State  RCP 
may  be  dependent  upon  its  location 
within  the  overall  Slate  organizational 
structure.  The  RCP  should  be  in  a 
position  to  compete  effectively  with 
other  health  and  safety  programs  for 
budget  and  staff.  Program  management 
must  have  access  to  individuals  or 
groups  which  establish  health  and 
safety  program  priorities.  The  RCP 
should  be  organized  to  achieve  a  high 
degree  of  efficiency  in  supervision,  work 
functions,  and  communications. 

Indicators  and  Guidelines 

Location  of  Radiation  Control  Program 
Within  State  Organization  (Category  II) 

•  The  RCP  should  be  located  in  a 
State  organization  parallel  with 
comparable  health  and  safety  programs. 
The  Program  Director  should  have 
access  to  appropriate  levels  of  State 
management. 

•  Where  regulator>'  responsibilities 
are  divided  between  State  agencies, 
clear  understandings  should  exist  as  to 
division  of  responsibilities  and 
requirements  for  coordination. 
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Internal  Organization  of  Radiation 
Control  Program  (Category  II) 

•  The  RCP  should  be  organized  with 
the  view  toward  achieving  an 
acceptable  degree  of  staff  efficiency, 
place  appropriate  emphasis  on  major 
program  functions,  and  provide  specific 
lines  of  supervision  from  program 
management  for  the  execution  of 
program  policy. 

•  Where  regional  offices  or  other 
government  agencies  are  utilized,  the 
lines  of  communication  and 
administrative  control  between  these 
offices  and  the  central  office  (Program 
Director)  should  be  clearly  drawn  to 
provide  uniformity  in  licensing  and 
inspection  policies,  procedures  and 
supervision. 

Legal  Assistance  (Category  II) 

•  Legal  staff  should  be  assigned  to 
assist  the  RCP  or  procedures  should 
exist  to  obtain  legal  assistance 
expeditiously.  Legal  staff  should  be 
knowledgeable  regarding  the  RCP 
program,  statutes,  and  regulations. 

Technical  Advisory  Committees 
(Category  II) 

•  Technical  Committees,  Federal 
Agencies,  and  other  resource 
organizations  should  be  used  to  extend 
staff  capabilities  for  unique  or 
technically  complex  problems. 

•  A  State  Medical  Advisory 
Committee  should  be  used  to  provide 
broad  guidance  on  the  uses  of 
radioactive  drugs  in  or  on  humans.  The 
Committee  should  represent  a  wide 
spectrum  of  medical  disciplines.  The 
Committee  should  advise  the  RCP  on 
policy  matters  and  regulations  related  to 
use  of  radioisotopes  in  or  on  humans. 

•  Procedures  should  be  developed  to 
avoid  conflict  of  interest,  even  though 
Committees  are  advisory.  This  does  not 
mean  that  representatives  of  the 
regulated  community  should  not  serve 
on  advisory  committees  or  not  be  used 
as  consultants. 

Program  Element:  Management  and 
Administration 

State  RCP  management  must  be  able 
to  meet  program  goals  through  strong, 
direct  leadership  at  all  levels  of 
supervision.  Administrative  procedures 
are  necessary  to  assure  uniform  and 
appropnate  treatment  of  all  regulated 
parties.  Procedures  for  receiving 
information  on  radiological  incidents, 
emergency  response,  and  providing 
information  to  the  public  are  necessary. 
Procedures  to  provide  feedback  to 
supervision  on  status  and  activities  of 
the  RCP  are  neces8ar> .  Adequate 
facilities,  equipment  and  support 
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services  are  needed  for  optimum 
utilization  of  personnel  resources. 
Laboratory  support  services  should  be 
administered  by  the  RCP  or  be  readily 
available  through  established 
administrative  procedures. 

In  order  to  meet  program  goals,  a 
State  RCP  must  have  adequate 
budgetary  support.  The  total  RCP  budget 
must  provide  adequate  funds  for 
salaries,  travel  costs  associated  with  the 
compliance  program,  laboratory  and 
survey  instrumentation  and  other 
equipment,  and  other  administrative 
costs.  The  program  budget  must  reflect 
annual  changes  in  the  number  and 
complexity  of  applications  and  licenses, 
and  the  increase  in  costs  due  to  normal 
inflation. 

Indicators  and  Guidelines 

Quality  of  Emergency  Planning 
(Category  I) 

•  The  State  RCP  should  have  a 
written  plan  for  response  to  such 
incidents  as  spills,  overexposures, 
transportation  accidents,  fire  or 
explosion,  theft,  etc. 

•  The  Plan  should  define  the 
responsibilities  and  actions  to  be  taken 
by  State  agencies.  The  Plan  should  be 
specific  as  to  persons  responsible  for 
initiating  response  actions,  conducting 
operations  and  cleanup. 

•  Emergency  communication 
procedures  should  be  adequately 
established  with  appropriate  local, 
county  and  State  agencies.  Plans  should 
be  distributed  to  appropriate  persons 
and  agencies.  NRC  should  be  provided 
the  opportunity  to  comment  on  the  Plan 
while  in  draft  form. 

•  The  plan  should  t>e  reviewed 
annually  by  Program  staff  for  adequacy 
and  to  determine  that  content  is  current. 
Periodic  drills  should  be  performed  to 
test  the  plan. 

Budget  (Category  II) 

•  Operating  funds  should  be  sufficient 
to  support  program  needs  such  as  staff 
travel  necessary  to  the  conduct  of  an 
effective  compliance  program,  including 
routine  inspections,  followup  or  special 
inspections  (including  pre-licensing 
visits),  and  responses  to  incidents  and 
other  emergencies,  instrumentation  and 
other  equipment  to  support  the  RCP. 
administrative  costs  in  operating  the 
program  including  rental  charges, 
printing  costs,  laboratory  services, 
computer  and/or  word  processing 
support,  preparation  of  correspondence 
office  equipment,  hearing  costs,  etc.  as 
appropriate. 

•  Principal  operating  funds  should  be 
from  sources  which  provide  continuity 
and  reliabihty,  i.e.,  general  tax,  license 


fees,  etc.  Supplemental  funds  may  be 
obtained  through  contracts,  cash  grants, 
etc. 

Laboratory  Support  (Category  11) 

•  The  RCP  should  have  laboratory 
support  capability  inhouse.  or  readily 
available  through  established 
procedures,  to  conduct  bioassays, 
analyze  environmental  samples,  analyze 
samples  collected  by  inspectors,  etc.  on 
a  priority  established  by  the  RCP. 

Administrative  Procedures  (Category  II) 

•  The  RCP  should  establish  written 
internal  policy  and  administrative 
procedures  to  assure  that  program 
functions  are  carried  out  as  required  and 
to  provide  a  high  degree  of  uniformity 
and  continuity  in  regulatory  practices. 
These  procedures  should  address 
internal  processmg  of  license 
applications,  inspection  policies, 
decommissioning  and  license 
termination,  fee  collection,  contacts  with 
communication  media,  conflict  of 
interest  policies  for  employees, 
exchange-of-information  and  other 
functions  required  of  the  program. 
Administrative  procedures  are  in 
addition  to  the  technical  procedures 
utilized  in  licensing,  and  inspection  and 
enforcement. 

Management  (Category  II) 

•  Program  management  should 
receive  periodic  reports  from  the  staff 
on  the  status  of  regulatory  actions 
(backlogs,  problem  cases,  inquires, 
regulation  revisions). 

•  RCP  management  should 
periodically  assess  workload  trends, 
resources  and  changes  in  legislative  and 
regulatory  responsibilities  to  forecast 
needs  for  increased  staff,  equipment, 
services  and  fundings. 

•  Program  management  should 
perform  periodic  reviews  of  selected 
license  cases  handled  by  each  reviewer 
and  document  the  results.  Complex 
licenses  (major  manufacturers,  large 
scope-Type  A  Broad,  potential  for 
significant  releases  to  envirormient) 
should  receive  second  party  review 
(supervisory,  committee,  consultant). 
Supervisory  review  of  inspections, 
reports  and  enforcement  actions  should 
also  be  performed. 

•  When  regional  offices  or  other 
government  agencies  are  utilized, 
program  management  should  conduct 
periodic  audits  of  these  ofHces. 

Office  Equipment  and  Support  Services 
(Category  II) 

•  The  RCP  should  have  adequate 
secretarial  and  clerical  support. 
Automatic  typing  and  Automatic  Data 
Processing  and  retrieval  capability 


should  be  available  to  larger  (greater 
than  300-400  licenses)  programs.  Similar 
services  should  be  available  to  regional 
offices,  if  utilized. 

•  Professional  staff  should  not  be 
used  for  fee  collection  and  other  clerical 
duties. 

Public  Information  (Category  II) 

•  Inspection  and  licensing  files  should 
be  available  to  the  public  consistent 
with  State  administrative  procedures.  It 
is  desirable,  however,  that  there  be 
provisions  for  protecting  from  public 
disclosure  proprietary  information  and 
information  of  a  clear  personal  nature. 

•  Opportunity  for  public  hearings 
should  be  provided  in  accordance  with 
UMTRCA  and  applicable  State 
administrative  procedure  laws. 

Program  Element:  Personnel 

The  RCP  must  be  staffed  with  a 
sufficient  number  of  trained  personnel. 
The  evaluation  of  license  applications 
and  the  conduct  of  inspections  require 
staff  with  in-depth  training  and 
experience  in  radiation  protection  and 
related  subjects.  The  staff  must  be 
adequate  in  number  to  assure  licensing, 
inspection,  and  enforcement  actions  of 
appropriate  quality  to  assure  protection 
of  the  public  health  and  safety.  Periodic 
training  of  existing  staff  is  necessary  to 
maintain  capabilities  in  a  rapidly 
changing  technological  environment. 
Program  management  personnel  must  be 
qualified  to  exercise  adequate 
supervision  in  all  aspects  of  a  State 
radiation  control  program. 

Indicators  and  Guidelines 

Qualifications  of  Technical  Staff 
(Category  II) 

•  Professional  staff  should  have 
bachelor's  degree  or  equivalent  training 
in  the  physical  and/or  life  sciences. 
Additional  training  and  experience  in 
radiation  protection  for  senior  personnel 
including  the  director  of  the  radiation 
protection  program  should  be 
commensurate  with  the  type  of  licenses 
issued  and  inspected  by  the  State. 

•  Written  job  descriptions  should  be 
prepared  so  that  professional 
qualifications  needed  to  fill  vacancies 
can  be  readily  identified. 

Staffing  Level  (Category  II) 

•  Professional  staffing  level  should  be 
approximately  1-1.5  person-year  per  100 
licenses  in  effect.  RCP  must  not  have 
less  than  two  professionals  available 
with  training  and  experipnce  to  operate 
RCP  in  a  way  which  provides 
continuous  coverage  and  continutiy. 

•  For  States  regulating  uranium  mills 
tailings,  current  indications  are  that  2- 


2.75  profpssional  person-years'  of  effort, 
including  consultants,  are  needed  to 
process  a  new  mill  license  (including  in 
situ  mills)  or  major  renewal,  to  meet 
requirements  of  Uranium  Mill  Tailings 
Radiation  Control  Act  of  1978.  This 
effort  must  include  expertise  in 
radiological  matters,  hydrology,  geology, 
and  structural  engineering.' 

Staff  Supervisor  (Category  II) 

•  Supervisory  personnel  should  be 
adequate  to  provide  guidance  and 
review  the  work  of  senior  and  junior 
personnel. 

•  Senior  personnel  should  review 
applications  and  inspect  licenses 
independently,  monitor  work  of  junior 
personnel,  and  participate  in  the 
establishment  of  policy. 

•  Junior  personnel  should  be  initially 
limited  to  reviewing  license  applications 
and  inspecting  small  programs  under 
close  supervision. 

Training  (Category  II) 

•  Senior  personnel  should  have 
attended  NRC  core  courses  in  licensing 
orientation,  inspection  procedures, 
medical  practices  and  industrial 
radiography  practices.  (For  mill  States, 
mill  training  should  also  be  included.) 

•  The  RCP  should  have  a  program  to 
utilize  specific  short  courses  and 
workshops  to  maintain  appropriate  level 
of  staff  technical  competence  in  areas  of 
changing  technology. 

Staff  Continuity  (Category  II) 

•  Staff  turnover  should  be  minimized 
by  combinations  of  opportunities  for 
training,  promotions,  and  competitive 
salaries. 

•  Salary  levels  should  be  adequate  to 
recruit  and  retain  persons  of  appropriate 
professional  qualifications.  Salaries 
should  be  comparable  to  similar 
employment  in  the  geographical  area. 

•  The  RCP  organization  structure 
should  be  such  that  staff  turnover  is 
minimized  and  program  continuity 
maintained  through  opportunities  for 
promotion.  Promotion  opportunities 
should  exist  from  junior  level  to  senior 
level  or  supervisory  positions.  There 
also  should  be  opportunity  for  periodic 
salary  increases  compatible  with 
experience  and  responsibility. 

Program  Element:  Licensing 

It  is  necessary  in  licensing  byproduct, 
source,  and  special  nuclear  materials 
that  the  State  regulatory  agency  obtain 
information  about  the  proposed  use  of 


'  Additiocul  guidance  i«  provided  in  the  Criteria 
for  Guidance  of  States  and  NRC  m  Discontinuance 
of  NRC  Regulatoi>  Authority  and  Attumplion 
Thereof  by  States  Through  Agreement  (46  FR  7540, 
36800  and  48  FR  33376) 


nuclear  materials,  facilities  and 
equipment,  training  and  experience  of 
personnel,  and  operating  procedures 
appropriate  for  determining  that  the 
applicant  can  operate  safely  and  in 
compliance  with  the  regulations  and 
license  conditions.  An  acceptaable 
licensing  program  includes:  preparation 
and  use  of  internal  licensing  guides  and 
policy  memoranda  to  assure  technical 
quality  in  the  licensing  program  (when 
appropriate,  such  as  in  small  programs. 
NRC  Guides  may  be  used);  prelicensing 
inspection  of  complex  facilities;  and  the 
implementation  of  administrative 
procedures  to  assure  documentation  and 
maintenance  of  adequate  files  and 
records. 

Indicators  and  Guidelines 

Technical  Quality  of  Licensing  Actions 
(Category  I) 

•  The  RCP  should  assure  that 
essential  elements  of  applications  have 
been  submitted  to  the  agency,  and  that 
these  elements  meet  current  regulatory 
guidance  for  describing  the  isotopes  and 
quantities  to  be  used,  qualifications  of 
persons  who  will  use  material,  facilities 
and  equipment,  and  operating  and 
emergency  procedures  sufficient  to 
establish  the  basis  for  licensing  actions. 

•  Prelicensing  visits  should  be  made 
for  complex  and  major  licensing  actions. 

•  Licenses  should  be  clear,  complete, 
and  accurate  as  to  isotopes,  forms, 
quantities,  authorizes  uses,  and 
permissive  or  restrictive  conditions. 

•  The  RCP  should  have  procedures 
for  reviewing  licenses  prior  to  renewal 
to  assure  that  supporting  information  in 
the  file  reflects  the  current  scope  of  the 
licensed  program. 

Adequacy  of  Product  Evalautions 
(Category  I) 

•  RCP  evalautions  of  manufacture's 
or  distributor's  data  on  sealed  sources 
and  devices  outlined  in  NRC,  State  or 
appropriate  ANSI  Guides,  should  be 
sufficient  to  assure  integrity  and  safety 
for  users. 

•  The  RCP  should  review 
manufacturer's  information  in  labels  and 
brochures  relating  to  radiation  health 
and  safety,  assay,  and  calibration 
procedures  for  adequacy. 

•  Approval  documents  for  sealed 
source  or  device  designs  should  be 
clear,  complete  and  accurate  as  to 
isotopes,  forms,  quantities,  uses, 
drawing  identifications,  and  permissive 
or  restrictive  conditions. 

Licensing  Procedures  (Category  II) 

•  The  RCP  should  have  internal 
licensing  guides,  checklists,  and  policy 


memoranda  consistent  with  current 
NRC  practice. 

•  License  applicants  (including 
applicants  for  renewals)  should  be 
furnished  copies  of  applicable  guides 
and  regulatory  positions. 

•  The  present  compliance  status  of 
licensees  should  be  considered  in 
licensing  actions. 

•  Under  the  NRC  Exchange-of- 
Information  program,  evaluation  sheets, 
seravice  licenses,  and  licenses 
authorizing  distribution  to  general 
licensees  should  be  submitted  to  NRC 
on  a  timely  basis. 

•  Standard  license  conditions 
comparable  with  current  NRC  standard 
license  conditions  should  be  used  to 
expedite  and  provide  uniformity  in  the 
licensing  process. 

•  Files  should  be  maintained  in  an 
orderly  fashion  to  allow  fast,  accurate 
retrieval  of  information  and 
documentation  of  discussions  and  visits. 

Program  Element:  Compliance 

Periodic  inspections  of  licensed 
operations  are  essential  to  assure  that 
activities  are  being  conducted  in 
compliance  with  regulatory 
requirements  and  consistent  with  good 
safety  practices.  The  frequency  of 
inspections  depends  on  the  amount  and 
the  kind  of  material,  the  type  of 
operation  licensed,  and  the  results  of 
previous  inspections.  The  capability  of 
maintaining  and  retrieving  statistical 
data  on  the  status  of  the  compliance 
program  is  necessary.  The  regulatory 
agency  must  have  the  necessary  legal 
authority  for  prompt  enforcement  of  its 
regulations.  This  may  includes,  as 
appropriate,  administrative  remedies, 
orders  requiring  corrective  action, 
suspension  or  revocation  of  licenses,  the 
impounding  of  materials,  and  the 
imposing  of  civil  or  criminal  penalties. 

Indicators  and  Guidelines 

Status  of  Inspection  Program  (Category 
I) 

•  State  RCP  should  maintain  an 
inspection  program  adequate  to  assess 
licensee  compliance  with  State 
regulations  and  license  conditions. 

•  The  RCP  should  maintain  statistics 
which  are  adequate  to  permit  Program 
Management  to  assess  the  status  of  the 
inspection  program  on  a  periodic  basis. 
Information  showing  the  number  of 
inspections  conducted,  the  number 
overdue,  the  length  of  time  overdue  and 
the  priority  categories  should  be  readily 
available. 

•  At  least  semiannual  inspection 
planning  for  number  of  inspections  to  be 
performed,  assignments  to  senior  vs. 
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junior  staff,  assignments  to  regions, 
identification  of  special  needs  and 
periodic  status  reports.  When  backlogs 
occur,  the  program  should  develop  and 
implement  a  plan  to  reduce  the  backlog. 
The  plan  should  identify  priorities  for 
inspections  and  establish  target  dates 
and  milestones  for  assessing  progress. 

Inspection  Frequencey  (Category  I) 

•  The  RCP  should  establish  an 
inspection  priority  system.  The  specific 
frequency  of  inspections  should  be 
based  upon  the  potential  hazards  of 
licensed  operations,  e.g.,  major 
processors,  and  industrial  radiographers 
should  be  inspected  approximately 
annaully-smaller  or  less  hazardous 
operations  may  be  inspected  less 
frequently.  The  minimum  inspection 
frequency  including  for  initial 
inspections  should  be  no  less  than  the 
NRC  system. 

Inspectors'  Performance  and  Capability 
(Category  I) 

•  Inspectors  should  be  competent  to 
evalaute  health  and  safety  problems  and 
to  determine  compliance  with  State 
regulations.  Inspectors  must 
demonstrate  to  supervision  an 
understanding  of  regulations,  inspection 
guides,  and  policies  prior  to 
independently  conducting  inspections. 

•  The  compliance  supervisor  (may  be 
RCP  manager)  should  conduct  annual 
field  evaluations  of  each  inspector  to 
assess  performance  and  assure 
application  of  appropriate  and 
consistent  policies  and  guides. 

Response  to  Actual  and  Alleged 
Incidents  (Category  I) 

•  Inquiries  should  be  promptly  made 
to  evaluate  the  need  for  onsite 
investigations. 

•  Onsite  investigations  should  be 
promptly  made  of  incidents  requiring 
reporting  to  the  Agency  in  less  that  30 
days.  (10  CFR  20.403  types.) 

•  For  thosfe  incidents  not  requiring 
reporting  to  the  Agency  in  less  than  30 
days,  investigations  should  be  made 
during  the  next  scheduled  inspection. 

•  Onsite  investigations  should  be 
promptly  made  of  non-reportable 
incidents  which  may  be  of  sifgnificant 
public  interest  and  concern,  e.g., 
transportation  accidents. 

•  Investigations  should  include 
indepth  reviews  of  circumstances  and 
should  be  completed  on  a  high  priority 
basis.  When  appropriate,  investigations 
should  include  reenactments  and  time- 
study  measurements  (normally  within  a 
few  days).  Investigation  (or  inspection) 
results  should  be  documented  and 
enforcement  action  taken  when 
appropriate. 


•  State  licensees  and  the  NRC  be 
notified  of  pertinent  information  about 
any  incident  which  could  be  relevant  to 
other  licensed  operations  (e.g., 
equipment  failure,  improper  operation 
procedures). 

•  Information  on  incidents  involving 
failure  of  equipment  should  be  provided 
to  the  agency  responsible  for  evaluation 
of  the  device  for  an  assessment  of 
possible  generic  design  deficiency. 

•  The  RCP  should  have  access  to 
medical  consultants  when  needed  to 
diagnose  or  treat  radiation  injuries.  The 
RCP  should  use  other  technical 
consultants  for  special  problems  when 
needed. 

Enforcement  Procedures  (Category  I) 

•  Enforcement  Procedures  should  be 
sufficient  to  provide  a  substantial 
deterrent  to  licensee  noncompliance 
with  regulatory  requirements.  Provisions 
for  the  levying  of  monetary  penalties  are 
recommended. 

•  Enforcement  Procedures  should  be 
issued  within  30  days  following 
inspection  and  should  employ 
appropriate  regulatory  language  clearly 
specifying  all  items  of  noncompliance 
and  health  and  safety  matters  identified 
during  the  inspection  and  referencing 
the  appropriate  regulation  or  license 
condition  being  violated. 

•  Enforcement  letters  should  specify 
the  time  period  for  the  licensee  to 
respond  indicating  corrective  actions 
and  actions  taken  to  prevent  re- 
occurrence (normally  20-30  days).  The 
inspector  and  compliance  supervisor 
should  review  licensee  responses. 

•  Licensee  responses  to  enforcement 
letters  should  be  promptly 
acknowledged  as  to  adequacy  and 
resolution  of  previously  unresolved 
items. 

•  Written  procedures  should  exist  for 
handling  escalated  enforcement  cases  of 
varying  degrees. 

•  Impounding  of  material  should  be  in 
accordance  with  State  administrative 
procedures. 

•  Opportunity  for  hearings  should  be 
provided  to  assure  impartial 
administration  of  the  radiation  control 
program. 

Inspection  Procedures  (Category  II) 

•  Inspection  guides  consistent  with 
current  NRC  guidance,  should  be  used 
by  inspectors  to  assure  uniform  and 
complete  Inspection  practices  and 
provide  technical  guidance  in  the 
inspection  of  licensed  programs.  NRC 
Guides  may  be  used  if  properly 
supplemented  by  policy  memoranda, 
agency  interpretations,  etc. 

•  Written  inspection  policies  should 
be  issued  to  establish  a  policy  for 


conducting  unannounced  inspections, 
obtaining  corrective  action,  following  up 
and  closing  out  previous  violations, 
interviewing  workers  and  observing 
operations,  assuring  exit  interviews  with 
management,  and  issuing  appropriate 
notification  of  violations  of  health  and 
safety  problems. 

•  Procedures  should  be  established 
for  maintaining  licensees'  compliance 
histories. 

•  Oral  briefing  of  supervisors  or  the 
senior  inspector  should  be  performed 
upon  return  from  nonroutine 
inspections.  ^ 

•  For  States  with  separate  licensing 
and  inspection  staffs  procedures  should 
be  established  for  feedback  information 
to  license  reviewers. 

Inspection  Reports  (Category  II) 

•  Findings  of  inspections  should  be 
documented  in  a  report  describing  the 
scope  of  inspections,  substantiating  all 
items  of  noncompliance  and  health  and 
safety  matters,  describing  the  scope  of 
license's  programs,  and  indicating  the 
substance  of  discussions  with  license 
management  and  licensee's  response. 

•  Reports  should  uniformly  and 
adequately  document  the  result  of 
inspections  including  confirmatory 
measurements,  status  of  previous 
noncompliance  and  identify  areas  of  the 
licensee's  program  which  should  receive 
special  attention  at  the  next  inspection. 
Reports  should  show  the  status  of 
previous  noncompliance  and  the  results 
of  confirmatory  measurements  made  by 
the  inspector. 

Confirmatory  Measurements  (Category 

II) 

•  Confirmatory  Measurements  should 
be  sufficient  in  number  and  type  to 
ensure  the  licensee's  control  of 
materials  and  to  validate  the  licensee's 
measurements. 

•  RCP  instrumentation  should  be 
adequate  for  surveying  license 
operations  (e.g.,  survey  meters,  air 
samples,  lab  counting  equipment  for 
smears,  identification  of  isotopes,  etc). 

•  RCP  instrumentation  should  include 
the  following  types;  CM  Survey  Meter, 
0-50  mr/hr.  Ion  Chamber  Survey  Meter, 
several  r/hr,  micro-R-Survey  meter. 
Neutron  Survey  Meter,  Fast  and 
Thermal;  Alpha  Survey  Meter,  O- 
1000,000  c/m;  .^ir  Samples,  Hi  and  Lo 
Volume:  Lab  Counters.  Delect  0.001  uc/ 
wipe:  Velometers:  Smoke  Tubes;  Lapel 
Air  samplers. 

•  Instrument  calibration  services  or 
facilities  should  be  readily  available  and 
appropriate  for  instrumentation  used. 
Licensee  equipment  and  facilities  should 
not  be  used  unless  under  a  service 
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contact.  Exceptions  for  other  State 
Agencies,  e.g.,  a  State  University,  may 
be  made. 

•  Agency  instruments  used  for 
survey*  and  confirmatory  mea.surements 
should  be  caiibarated  within  the  same 
time  interval  as  required  of  the  licensee 
being  inspected. 

Dated  at  Washington.  DC  this  27  day  of 
May  1987. 
For  the  Nuclear  Regulatory  Commission. 

Samuel ).  Chilk, 

Secretary  of  the  Commission. 

|FR  Doc.  87-12636  FUed  fr-3-67;8;45amJ 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

I  Release  No.  34-24520;  File  No.  SR-CBOE- 
87-18) 

Self-Regulatory  Organizations; 
Proposed  Rute  Change  by  ttie  CMcago 
Board  Options  Exchange,  Inc.,  relating 
to  Modified  Tradifig  System 

Pursuant  to  section  19(b)(1)  of  the 

Securities  Exchange  Act  of  1934.  15 
U.S.C.  785(b)(1),  notice  is  hereby  given 
that  on  May  4. 1967.  the  Chicago  Board 
Options  Exchange,  Incorporated  filed 
with  the  Securities  and  Exchange 
Commission  the  proposed  rule  change 
as  described  in  Items  1,  II  and  III  below, 
which  items  have  been  prepared  by  the 
self-regulaforj'  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Text  of  the  Proposed  Rule  Change 

The  proposed  rule  change  provides  for 
a  two-year  pilot  of  a  modified  trading 
system  ("MTS").  The  pilot,  which  would 
allow  MTS  to  be  placed  in  new  options 
classes  and  foreign  currency  option 
classes,  will  provide  for  a  special 
appointment  committee  to  select 
designated  primary  market-makers 
("DPM").  DPM's  will  be  selected  on  the 
basis  of  such  factors  as  capital, 
experience,  operational  capacity,  and 
indicia  of  make!  quality.  DPM 
appointments  may  be  terminated  if  (1) 
the  DPM  has  not  performed 
satisfactorily  appointed,  or  (2)  there  is  a 
material  change  in  the  financial  or 
operational  condition,  or  personnel  of  a 
DPM.  The  Committee  also  has  the 
authority  to  (1)  take  necessary  steps  to 
appoint  interim  DPMs,  and  (2) 
discontinue  use  of  a  DPM  in  a  particular 
option  class  if  trading  activity  becomes 
highly  active  or  if  the  trading 
environment  would  otherwise  be  better 


accommodated  by  the  market-maker 
system  without  a  DPM.  DPMs  who  are 
removed  may  seek  review  of  the 
decision  of  the  Appointment  Committee. 

DPMs  will  act  as  market-maker, 
represent  booked  orders,  (in  the  place  of 
the  Order  Book  Official),  and  may  act  as 
floor  broker  in  representing  non- 
discretionary  orders  not  eligible  for  the 
Exchange's  book.  The  obligations  of 
DPMs  include  all  obligations  as  market- 
maker,  order  book  official,  or  floor 
broker.  The  DPM  is  also  responsible  to 
(1)  assure  accuracy  and  firmness  of 
quotations,  (2)  administer  and 
participate  rn  automated  updating  of 
quotations.  (3)  be  present  continuously 
at  the  trading  post  and  effect  trades  with 
a  high  degree  of  correlation  with  overall 
trading  for  each  option  series,  (4) 
participate  in  any  applicable  automatic 
execution  system,  and  (5)  resolve 
trading  disputes,  subject  to  Floor 
Official  review.  The  normal  trading 
rules  will  apply,  except  that  the  DPM 
shall  (1)  accord  priority  to  orders  he 
represents  as  floor  broker,  (2)  have  a 
right  to  participate  pro  rata  with  the 
trading  crowd  in  trades  that  take  place 
at  the  DPMs  principal  bid  or  offer,  and 
(3)  be  limited  in  effecting  transactions 
for  his  own  account  that  would  result  in 
electing  stop  orders.  The  DPM  and  the 
Exchange  will  split  the  book  revenues, 
in  proportion  to  be  established  by  the 
Appointment  Committee. 

II.  Self-Regulatorj'  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  FV  below 
and  is  set  forth  in  sections  (A),  (B),  and 
(C)  below. 

(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of  and  the 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

The  modified  trading  system  pilot 
("MTS")  is  expected  to  determine 
whether  a  specialist-type  system  will 
enhance  the  Elxchange's  ability  to 
service  its  customers  in  the  following 
ways:  Increase  the  depth  and  liquidity 
of  maricets,  create  long-term 
commitments  to  option  classes,  generate 
greater  flexibility  in  responding  to 
varying  market  conditions,  provide 
current  quotes  in  all  series  and 


encourage  a  contiimous  commitment  to 
trade  all  option  series. 

The  Exchange  has  reservations 
whether  a  traditional  specialist  system 
is  the  best  way  to  conduct  an  auction 
market.  The  Exchange,  however, 
recognizes  that  there  may  be  benefits  in 
a  particular  option  class  from  providing 
a  member  with  incentives  to  sustain  a 
market. 

MTS  is  written  as  a  three-year  pilot 
program,  which  should  allow  sufficient 
time  to  evaluate  whether  to  continue  the 
program.  The  pertinent  provisions  of  the 
rule  are  summarized  as  follows.  The 
program  may  be  used  in  any  option 
class  open  for  trading  after  May  1, 1987 
or  in  forign  currency  options.  Existing 
options  classes  and  replacements 
thereof  will  continue  to  be  traded  on  the 
usual  exchange  competitive  market- 
maker  trading  system  except  to  the 
extent  authorized  for  MTS  by  a 
membership  vote.  See  Rule  8.13(a). 

The  selection  and  removal  process  for 
designated  primary  market-makers 
("DPM")  will  be  conducted  by  the  MTS 
Appointment  Committee.  This 
committee,  which  will  be  comprised  of 
the  Vice-Chairman  of  the  Exchange,  the 
chairman  of  the  Market  Performance 
Committee,  and  nine  other  members  to 
be  nominated  by  the  Exchange 
Nominating  Committee  and  appointed 
by  the  Board.  The  composition  of  the 
committee  is  expected  to  assure  a 
balanced  approach  to  the  appointment 
and  removal  of  DPMs.  The  members  of 
the  committee  will  be  appointed  to 
staggered  two-year  terms  to  insure 
continuity  in  the  process.  See  Rule 
8.13(b)(1).  Appointments  will  go  to  the 
condidate  who  appears  to  be  best  able 
to  perform  the  functions  of  DPM  in  the 
subject  options  class  or  classes.  Factors 
to  be  considered  include:  capital, 
experience  with  trading,  willingness  to 
participate  in  Exchange  marketing 
programs,  operational  capacity,  support 
personnel,  history  of  adherence  to 
Exchange  rules  and  criteria  specified  as 
DPM  responsibilities,  and  trading  crowd 
evaluations  under  Rule  8.12.  Reviews 
will  be  conducted  each  quarter,  but  may 
be  conducted  more  frequently. 

The  Appointment  Committee  has 
broad  discretion  to  appoint  interim 
DPMs  in  the  event  that  there  is  a 
vacancy  or  other  situation  caihng  for  an 
interim  appomtment.  The  MTS  system 
can  also  be  terminated  in  a  particular 
option  class  by  the  Appointment 
Committee,  primarily  based  upon 
changes  to  the  trading  environment  such 
that  reversion  to  the  usual  Exchange 
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market-maker  system  is  warranted 
operationally.  See  Rule  8.13(b)(7). 

The  DPM's  responsibilities  are  set 
forth  in  Rule  8.13lc)(lH10).  In  addition 
to  the  normal  obligations  of  a  floor 
broker  and  a  market-maker  the  DPM  is 
responsible  for  the  dissemination  of 
accurate  market  quotations,  the 
honoring  of  market  quotations,  the 
algorithm  for  AutoQuote.  regular 
presence  at  the  trading  post, 
participation  in  automatic  execution 
systems  as  applicable,  and  resolution  of 
trading  disputes  in  accordance  with 
Exchange  rules.  The  DPM  must  accord 
priority  to  orders  he  represents  as  floor 
broker  over  his  activity  as  market- 
maker.  The  DPM  has  the  right  as 
market-maker  to  participate  pro  rata 
with  the  trading  crowd  in  trades  that 
take  place  at  the  DPM's  principal  bid  or 
offer.  The  DPM  may  not  charge 
brokerage  in  any  transaction  in  which 
he  participates  as  market  maker.  The 
DPM  is  designated  to  disclose  book 
information  under  Exchange  Rule  7.8. 

The  DPM  is  limited  in  effecting  stop  or 
stop  limit  orders  which  may  be  in  the 
book  or  which  he  represents  as  floor 
broker.  He  may  only  be  party  to  the 
election  of  a  stop  or  stop  limit  order 
when  his  bid  or  offer  is  made  with  the 
approval  of  a  Floor  OfHcial  and  has  the 
effect  of  bettering  the  market,  and  when 
he  guarantees  that  the  stop  or  stop  limit 
order  will  be  executed  at  the  same  price 
as  the  electing  sale.  See  Rule  8.13(c)(10). 

The  DPM  shall  also  meet  satisfactory 
levels  of  staffing  of  the  book  function. 
All  revenues  for  representing  orders  on 
the  book  in  appointed  classes  shall 
accrue  to  the  Exchange,  and  shall  be 
split  on  an  Elxchange-determined  basis 
with  the  DPM.  It  is  expected  that  the 
Exhange  will  provide  personnel  to  the 
DPM  for  staffing  of  the  book  function. 
The  function,  however,  is  the 
responsibility  of  the  DPM.  The  charge 
for  Exchange  staff  will  be  taken  into 
account  in  the  splitting  of  book  revenues 
with  the  DPM. 

The  Exchange  believes  that  the 
proposed  pilot  will  enhance  its  overall 
market-making  capabilities  and  will 
serve  to  improve  the  mechanism  of  a 
free  and  open  market,  to  maintain  a  fair 
and  orderly  market  and  to  protect 
investors.  For  these  reasons,  the 
statutory  basis  for  the  proposed  rule 
change  is  section  6(b|(3)  of  the 
Securities  Exchange  Act  of  1934  (the 
Act). 

(B)  Self-Regulatory  Organization  s 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
this  proposed  rule  change  will  impose 
any  burden  on  competition. 


(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

A  membership  vote  was  concluded  on 
April  29,  1987.  The  results  were  672.8  in 
favor  of  the  MTS  proposal  and  305.3 
against  the  proposal. 

III.  Dale  of  Effer.tiveness  of  the 
PropoMd  Rule  Chdnge  and  Timing  for 
Commission  Action. 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  Finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  ar>d 
arguments  concerning  the  foregoing. 
Persons  making  written  submission 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street. 
Washington.DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
use.  552,  will  be  available  for 
inspection  and  copying  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street,  NW.,  Washington,  DC. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  rule 
number  in  the  caption  above  and  should 
be  submitted  by  June  25. 1987. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  May  27. 1987. 
looathan  G.  Katz, 
Secretary. 
jFR  Doc  87-12755  Filed  8-3-87:  8:45  am] 
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IRelcaM  No  34-24519;  File  No  SR-NSCC- 
87-€l 

National  Securities  Clearing  Corp.; 
Relating  to  an  Amendment  Concerning 
Reconfirming  and  Repricing  Fails 

fHirsuant  to  section  19(b)(l )  of  the 
Securities  ELxchange  Act  of  1934, 15 
use.  78S(b)(l).  notice  is  hereby  given 
that  on  May  19.  1987  NSCC  filed  with 
the  Securities  and  Exchange 
Commission  the  proposed  rule  change 
as  described  in  Items  I.  II.  and  III  below, 
which  items  have  been  prepared  by 
NSCC.  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Rej!ulaf(ir\  Orxanizntinn's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  will  amend 
NSCC's  sec  Division  Procedures  by 
including  the  description  of  the 
Reconfirmation  and  Pricing  Service 
("RECAPS  "1  attached  as  Exhibit  1. 

II.  Self-RpRulatory  Orxanizations 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission. 
NSCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  NSCC 
has  prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self  Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Once  trades  have  been  compared  at 
NSCC,  if  settlement  is  not  conducted 
through  a  continuous  net  settlement 
("CNS")  system,  the  parties  to  such 
trades  must  arrange  for  the  settlement  of 
the  individual  transactions  or  balance 
orders.  If  the  trades  do  not  settle  in  a 
timely  fashion  and  fails  occur,  the  status 
of  such  trades  can  become  somewhat 
uncertain,  and  there  could  be 
consequences  to  a  broker-dealer's  net 
capital.  See  SEC  Rule  15c3-l. 

The  purpose  of  the  change  is  to  adopt, 
for  a  one-lime  pilot  use,  a  system  to 
reconfirm  and  reprice  fails.  The  pilot 
system  will  be  used  for  fails  in 
municipal  securities  for  a  limited 


number  of  participants. '  If  the  pilot  is 
successful.  NSCC  anticipates  that  it  will 
propose  to  institute  the  service 
permanently,  will  conduct  the  fail 
clearance  procedure  on  a  regularized 
basis,  will  expand  the  types  of  securities 
eligible  for  the  service,  and  will  provide 
the  service  to  all  members. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

NSCC  does  not  believe  that  the 
proposed  rule  will  have  an  impact  or 
impose  a  burden  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants,  or  Others 

No  comments  on  the  proposed  rule 
change  have  been  solicited  or  received. 
NSCC  will  notify  the  Securities  and 
Exchange  Commission  of  any  written 
comments  received  by  NSCC. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  section  19(b)(3)  of 
the  1934  Act  and  subparagraph  (e)  of 
Securities  Exchange  Act  Rule  19b-4.  At 
any  time  within  60  days  of  the  filing  of 
such  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  1934  Act. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 


'  NSCC  has  submitted  a  no-action  request  to  the 
Commission  staff  requesting  that  reconrirmed  and 
repriced  trades  be  treated  as  new  transactions  for 
the  purposes  of  Rule  15c3-1.  See  letter  dated  Apnl 
20,  1987  from  Michael  Simon.  Vice  President,  and 
Associate  General  Counsel.  NSCC.  to  Michael 
Macchiaroll.  Assistant  Director.  Division  of  Market 
Kefiulation. 


inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street,  NW.,  Washington,  DC. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  June  25, 1987. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  May  27, 1987. 
Jonathan  G.  Katz. 
Secretary. 

Exhibit  1 

Re-Confirmation  and  Pricing  Service 

The  Re-Confirmation  and  Pricing 
Service  ( "RECAPS ')  is  offered  by  NSCC 
as  a  fail  clearance  system.  It  will  be 
used  initially  on  a  pilot  basis  for  fails  in 
municipal  securities  at  least  15  business 
days  old.  The  RECAPS  pilot  will  occur 
over  a  weekend,  with  the  exact  dates  to 
be  determined  by  NSCC.  NSCC 
members  participating  in  the  pilot  ("Pilot 
Participants")  are  listed  on  Exhibit  1. 
The  procedures  for  the  pilot  are  as 
follows: 

In  order  for  NSCC  to  have  ample  time 
to  price  accurately  the  Municipal  Bonds 
included  in  RECAPS,  on  the  Tuesday 
before  the  weekend  of  the  pilot  each 
Pilot  Participant  shall  provide  to  NSCC 
a  list  of  CUSIP  numbers  of  the  bonds  the 
Participant  anticipates  submitting  to 
RECAPS. 

On  Friday  evening,  at  the  time  and  in 
the  manner  established  by  NSCC,  Pilot 
Participants  shall  submit  RECAPS  fail 
information  in  the  form  established  by 
NSCC.  Only  fails  with  other  Pilot 
Participants  should  be  submitted. 

On  Saturday  morning  at  the  time  and 
in  the  manner  established  by  NSCC, 
NSCC  will  produce  RECAPS  Contracts 
containing  standard  contract  categories 
[i.e.,  compared,  uncompared  and 
advisory  columns).  After  receipt  of  the 
RECAPS  Contracts,  participants  will 
have  an  opportunity  for  trade  correction 
or  resolution,  including  the  deletion  of 
compared  and  uncompared  trades  and 
the  acceptance  of  advisories.  Also  on 
Saturday,  Pilot  Participants  may  submit 
As-Of  trades.  As-of  trades  will  be 
compared  only  if  there  is  an  exact 
match:  no  trade  resolution  process  will 
be  available. 

On  Sunday,  NSCC  will  issue  a  second 
set  of  RECAPS  Contracts,  refiecting  the 
additional  imput  received  on  Saturday. 
On  Sunday.  NSCC  also  will  issue 
RECAPS  Receive  and  Deliver  Reports 
listing  ail  reconfirmed  trades,  and 
RECAPS  receive  and  deliver 


instructions  for  such  reconfirmed  trades, 
with  settlement  scheduled  for  the 
following  day,  Monday.  The  value  of  the 
receive  and  deliver  instructions  will  be 
the  current  market  price,  as  described 
below. 

The  RECAPS  Receive  and  Deliver 
Report  will  list,  among  other  things,  the 
difference  between  the  original  contract 
price  and  current  market  price  for  each 
reconfirmed  trade.'  The  current  market 
price  will  include  accrued  interest  from 
the  previous  interest  payment  dale  to 
the  new  settlement  date  (Monday).  If  a 
fail  was  open  over  an  interest  payment 
date,  the  two  parties  to  the  trade  will  be 
required  to  settle  that  interest  payment 
outside  RECAPS,  although  the  parties 
could  use  NSCC's  Dividend  Settlement 
Service. 

The  RECAPS  Receive  and  Deliver 
Report  also  will  include  the  aggregate 
value  from  the  original  fails,  the 
aggregate  value  of  the  RECAPS 
instructions  [i.e.,  the  current  market 
price  of  the  reconfirmed  trades)  and  the 
difference  between  the  two,  or  the  net 
cash  adjustment.  The  net  cash 
adjustment  will  settle  on  the  day 
following  the  issuance  of  the  Receive 
and  Deliver  Report,  i.e.  Monday,  and 
will  be  included  as  part  of  Pilot 
Participants'  daily  money  settlement 
with  NSCC.  RECAPS,  however,  will  not 
be  a  guaranteed  service  of  NSCC.  so 
that  if  NSCC  fails  to  receive  payment 
from  a  Pilot  Participant,  NSCC.  in  its 
discretion,  may  reverse  in  whole  or  part 
any  credit  previously  given  to  any  Pilot 
Participant  who  is  the  contra  side  to  a 
trade  reconfirmed  and  repriced  through 
RECAPS. 
[PR  Doc.  87-12709  Filed  6-3-87:  8:45  am) 

BtLUNG  COOE  M)10-01-M 


Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Boston  Stock  Exchange,  Inc. 

May  29, 1987. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
pursuant  to  section  12(f)(1)(B)  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  12f-l  thereunder,  for  unlisted 
trading  privileges  in  the  following 
stocks: 


■  In  the  event  that  a  price  is  not  available  for  a 
reconfirmed  trade,  the  receive  and  deliver 
instructions  will  be  issued  with  an  updated 
settlement  date  and  will  be  noted  as  a  "Special 
Trade."  with  the  value  on  the  instructions  being  the 
amount  at  which  the  trade  previously  was 
compared. 
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Grand  Aulo,  Inc. 
Common  Stock.  No  Par  Value  (File 
No.  7-0154) 
Hexcel  Corporation 
Common  Stock,  No  Par  Value  (File 
No.  7-0155) 
Hotel  Investors  Trust 
Shares  of  Beneficial  Interest  Paired 
with  1  share  Hotel  Inv.  Cp  (File  No. 
7-0156) 
Hubbell.  Inc. 
Class  A,  Common  Stock,  $5.00  Par 
Value  (File  No.  7-0157) 
Hubbell,  Inc. 
Class  B.  Common  Stock,  $5.00  Par 
Value  (File  No.  7-0158) 
Huffy  Corp. 
Common  Stock,  $1.00  Par  Value  (File 
No.  7-0159) 
Hunt  Manufacturing  Co. 
Common  Stock,  $.10  Par  Value  (File 
No.  7-0160) 
IMO  Delval,  Inc. 
Common  Stock,  No  Par  Value  (File 
No.  7-0181) 
Interpublic  Group  of  Companies,  Inc. 
Common  Stock,  $.10  Par  Value  (File 
No.  7-0162) 
LeaRonal,  Inc. 
Common  Stock,  $1.00  Par  Value  (File 
No.  7-0163) 
Leisure  Technology,  Inc. 
Common  Stock,  $.10  Par  Value  (File 
No.  7-0164) 
Leslie  Fay  Companies,  Inc. 
Common  Stock,  $1.00  Par  Value  (File 
No.  7-0165) 
Lomas  Mortgage  Corporation 
Common  Slock,  $.01  Par  Value  (File 
No.  7-0166) 
Mauna  Loa  Macadamia  Partners,  LP. 
Units,  No  Par  Value  (File  No.  7-0167) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  June  19, 1987, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
applications.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission. 
Washington,  DC  20549.  Following  this 
opportunity  for  hearing,  the  Commission 
will  approve  the  applications  if  it  finds, 
based  upon  all  the  information  available 
to  it,  that  the  extensions  of  unlisted 
trading  privileges  pursuant  to  such 
applications  are  consistent  with  the 
maintenance  of  fair  and  orderly  markets 
and  the  protection  of  investors. 


For  the  Commission,  by  the  Oivition  of 
Market  Re{(ulation.  puraua/it  to  delefated 
authority 
lonathan  G.  K»u, 
Secretary. 

\vn  Doc  87-12749  Filed  6-3-87;  8:45  amj 
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Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Boston  Stock  Exchange,  Inc. 

May  29,  1987. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commis.sion 
pursuant  to  Section  12(0(11(6)  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  12f-I  thereunder,  for  unlisted 
trading  privileges  in  the  following 
stocks: 

Moore  Medical  Corporation 
Common  Stock,  $01  Par  Value  (File 
No.  7-0164) 
Mortgage  Growth  Investors 
Common  Stock,  $1.00  Par  Value  (File 
No.  7-0165) 
New  Plan  Realty  Trust 
Shares  of  Beneficial  Interest,  No  Par 
Value  (File  No.  7-0166) 
OEA.  Inc. 
Common  Stock,  $.10  Par  Value  (File 
No.  7-0167) 
Olsten  Corporation 
Common  Stock,  $.10  Par  Value  (File 
No.  7-0168) 
Pannill  Knitting  Co.,  Inc. 
Common  Stock.  $.01  Par  Value  (File 
No.  7-0169) 
Property  Capital  Trust 
Common  Stock,  No  Par  Value  (File 
No.  7-0170) 
Queslar  Corporation 
Common  Stock,  $2.50  Par  Value  (File 
No.  7-0171) 
RTE  Corporation 
Common  Stock.  $1.00  Par  Value  (File 
No.  7-0172) 
Robertson  (H.H.)  Co. 
Common  Stock,  $.10  Par  Value  (File 
No.  7-0173) 
Royal  International  Optical  Corporation 
Common  Stock,  $.10  Par  Value  (File 
No.  7-0174) 
Shaw  Industries,  Inc. 
Common  Stock,  No  Par  Value  (File 
No.  7-0175) 
Southern  Indiana  Gas  &  Electric  Co. 
Common  Stock,  No  Par  Value  (File 
No.  7-0176) 
Southwestern  Energy  Co. 
Common  Stock,  $2.50  Par  Value  (File 
No.  7-0177) 
Standard  Motor  Products.  Inc. 

Common  Stock.  $2.00  Par  Value  (File 
No.  7-0178) 


Strategic  Mortgage  Investment,  Inc. 

Common  Stock,  $.01  Par  Value  (File 
No.  7-0179) 
Sun  Energy  Partnes.  LP. 

Depository  Units,  No  Par  Value  (File 
No.  7-0180) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  June  19, 1987, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
applications.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
Washington.  DC  20549.  Following  this 
opportunity  for  hearing,  the  Commission 
will  approve  the  applications  if  it  finds. 
based  upon  all  the  information  available 
to  it.  that  the  extentions  of  unlisted 
trading  privileges  pursuant  to  such 
applications  are  consistent  with  the 
maintenance  of  fair  and  orderly  markets 
and  the  protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
(onathan  G.  Katz, 
Secretary. 

|FR  Doc.  87-12750  Filed  6-:V-87:  8:45  am) 
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Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Boston  Stock  Exctiange,  Inc. 

Mdy  .;9.  19«7 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
pursuant  to  section  12(0(1  )(B)  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  12f-l  thereunder,  for  unlisted 
trading  privileges  in  the  following 
stocks: 

Tasty  Baking  Co. 
Common  Stock,  $.50  Par  Value  (File 
No.  7-0168) 
Tokheim  Corporation 

Common  Stock,  No  Par  Value  (File 
No.  7-0169) 
Turner  Equity  Investors,  h:c. 
Common  Stock,  $.01  Par  Value  (File 
No.  7-0170)  'f 

Valspar  Corporation 
Common  Stock.  $.50  Par  Value  (File 
No.  7-0171) 
Vermont  American  Corporation 
Common  Stock,  $1.00  Par  Value  (File 
No.  7-0172) 
Vulcan  Materials  Co.  \ 


Common  Slock.  Sl.OO  Par  Value  (File 

No.  7-0173) 
Wackenhut  Corporation 
Common  Stock,  $.10  Par  Value  (File 

No.  7-0174) 
Wallace  Computer  Services,  Inc. 
Common  Stock,  $1.00  Par  Value  (File 

No.  7-0175) 
Washington  Real  Estate  Investment 

Trust 
Shares  of  Beneficial  Interest,  No  Par 

Value  (File  No.  7-0176) 
Weingarlen  Really,  Inc. 
Common  Stock,  $1.00  Par  Value  (File 

No.  7-0177) 
Zale  Corporation 
Common  Stock,  $1.00  Par  Value  (File 

No.  7-0178) 
These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  June  19, 1987, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
applications.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
Washington,  DC.  20549.  Following  this 
opportunity  for  hearing,  the  Commission 
will  approve  the  applications  if  it  finds, 
based  upon  all  the  information  available 
to  it,  that  the  extensions  of  unlisted 
trading  privileges  pursuant  to  such 
applications  are  consistent  with  the 
maintenance  of  fair  and  orderly  markets 
and  the  protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonathan  G.  Katz, 
Secretary.  "        -» 

(FR  Doc.  87-12751  Filed  6-3-87;  8:45  am] 
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Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Midwest  Stock  Exchange,  Inc. 

May  29. 1987. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
pursuant  to  section  12(0(1)(B)  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  12f-l  thereunder,  for  unlisted 
trading  privileges  in  the  following 
securities: 
National  Semiconductor  Corporation 

Warrants  (Expires  May,  1992)  (File 
No.  7-0148) 
Excel  Industries 

Common  J'lock,  No  Par  Value  (File 


No.  7-0149) 
Catalyst  Energy  Corporation 
Common  Stock.  $0.10  Par  Value  (File 
No.  7-0150) 
A.H.  Belo  Corporation  (Del.) 

Common  Stock.  Sl.67  Par  Value  (File 
No.  7-0151) 
Stone  Container  Corporation 
Common  Stock.  $1.00  Par  Value  (File 
No.  7-0152) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  )une  19. 1987. 
written  data,  views  and  arguments 
concerning  the  above-referenced 
applications.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
Washington,  DC  20549.  Following  this 
opportunity  for  hearing,  the  Commission 
will  approve  the  applications  if  it  finds, 
based  upon  all  the  information  available 
to  it,  that  the  extensions  of  unlisted 
trading  privileges  pursuant  to  such 
applications  are  consistent  with  the 
maintenance  of  fair  and  orderly  markets 
and  the  protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
lonathan  G.  Katz. 
Secretary. 
|FR  Doc.  87-12752  Filed  6-3-87:  8:45  am] 
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General  Homes  Mortgage  Securities, 
Inc.,  et  al.;  Application 

May  29. 1987. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 
Exemption  under  the  Investment 
Company  Act  of  1940  ("Act"). 

Applicant:  General  Homes  Mortgage 
Securities,  Inc.  ("GHMS")  on  its  own 
behalf  and  on  behalf  of  future  entities, 
and  its  parent.  General  Homes  Mortgage 
Corporation  ("General  Homes"). 

Relevant  Sections  of  the  Act: 
Exemption  requested  under  section  6(c) 
of  the  Act  from  all  provisions  of  the  Act. 

Summary  of  Application:  Applicants 
seek  a  conditional  order  exempting 
GHMS  and  future  entities  from  all 
provisions  of  the  Act  in  connection  with 
proposed  issuances  of  collateralized 
mortgage  obligations  and  sale  of 
beneficial  interests  in  certain  issuing 
entities. 


Filing  Date:  November  18.  1986: 
amended,  March  11  and  April  15. 1987. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  an  order 
disposing  of  the  application  will  be 
issued.  Any  interested  person  may 
request  a  hearing  on  this  application,  or 
ask  to  be  notified  if  a  hearing  is  ordered. 
Any  requests  must  be  received  by  the 
SEC  by  5:30  p.m.,  on  June  23.  1987. 
Requests  must  be  in  writing,  setting 
forth  the  nature  of  your  interest,  the 
reasons  for  the  request,  and  the  issues 
contested.  Applicants  should  be  served 
with  a  copy  of  the  request,  either 
personally  or  by  mail,  and  the  request 
should  also  be  sent  to  the  Secretary  of 
the  SEC.  along  with  proof  of  service  (by 
affidavit  or.  in  the  case  of  an  attomey- 
at-law.  by  certificate).  Notification  of 
the  date  of  a  hearing  should  be 
requested  by  writing  to  the  Secretary  of 
the  SEC. 

ADDRESSES:  Secretary,  Securities  and 
Exchange  Commission,  450  5th  Street, 
NW..  Washington.  DC  20549; 
Applicants.  7322  Southwest  Freeway, 
Houston.  Texas  77074. 
FOR  FURTHER  INFORMATION  CONTACT: 
George  Martinez.  Staff  Attorney  (202) 
272-3040  or  H.R.  Hollock.  jr..  Special 
Counsel  (202)  272-3030.  Office  of 
Investment  Company  Regulation. 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application  is 
available  for  a  fee  from  either  the  SEC's 
Public  Reference  Branch  in  person  or  the 
SEC's  commercial  copies  (800)  231-3282 
(in  Maryland  (301)  258-4300). 

Applicants'  Representations 

A.  Representations  relating  to  Bond 
issuances 

1.  General  Homes,  a  publicly  held 
corporation,  in  one  of  the  largest 
builders  of  single-family  residences  in 
the  nation.  GHMS  was  incorporated  in 
Delaware  as  an  indirect,  wholly-owned, 
limited  purpose  finance  subsidiary  of 
General  Homes.  Under  its  certificate  of 
incorporation.  GHMS  may  not  engage  in 
activities  other  than  issuing 
collateralized  mortgage  obligations  ^ 

( "Bonds  ")  issuable  in  series  and.  in 
connection  therewith,  acquiring,  owning, 
holding,  and  pledging  mortgage-backed 
certificates  and  mortgage  loans  and 
transacting  business  that  is  incident  and 
necessary  or  appropriate  to  the 
foregoing.  GHMS  has  filed  the 
application  on  its  own  behalf  and  on 
behalf  of  other  entities  (whether  in  the 
form  of  corporations,  partnerships,  or 
trusts)  controlled  or  established  by 
General  Homes  or  its  subsidiaries  that, 
in  the  future,  may  be  formed  and  may 
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engage  in  the  same  types  of  offerings  as 
GHMS  ("Future  Issuers"  and  together 
with  GHMS.  "Applicants ').  General 
Homes  participates  in  the  application  as 
an  additional  applicant  and  joins  in 
each  of  the  representations  and 
statements  made  therein.  The 
certificates  of  incorporation  or 
equivalent  constitutive  instruments  of 
the  Future  Issuers  will  limit  such 
entities  '  respective  activities  to 
activities  substantially  the  same  as  or 
similar  to  those  of  GHMS.  provided  that 
Applicant  may  establish  one  or  more 
trusts  (  Trusts")  in  which  beneficial 
interests  ("Residual  Interests")  will  be 
sold  (Bonds  and  Residual  Interests, 
collectively,  "Securities"). 

2.  The  Bonds  will  be  issued  in  series. 
Each  series  will  be  collateralized  by 
mortgage  assets  ("Mortgage  Assets") 
together  with  (a)  reinvestment  earnings, 
if  any.  derived  from  payments  on  the 
Mortgage  Assets,  (b)  one  or  more 
reserve  funds,  if  any.  and  (c)  if 
applicable,  other  amounts  (Mortgage 
Assets  together  with  (a),  (b)  and  (c), 
collectively,  "Series  Assets ').  In  the 
case  of  a  corporation,  partnership  or 
trust,  the  Mortgage  Assets  will  consist  of 
(i)  mortgage-backed  certificates 

( "GNMA  Certificates")  guaranteed  by 
the  Government  National  Mortgage 
Association  ("GNMA"),  (ii)  Guaranteed 
Mortgage  Pass-Through  Certificates 
("FNMA  Certificates")  issued  and 
guaranteed  by  the  Federal  National 
Mortage  Association  ("FNMA"),  (iii) 
Mortgage  Participation  Certificates 
("FHLMC  Certificates")  issued  and 
guaranteed  by  the  Federal  Home  Loan 
Mortgage  Corporation  ("FHLMC"),  (iv) 
conventional  mortgage  pass-through 
securities  ("Private  Certificates")  ((i), 
(ii),  (iii)  and  (iv),  collectively, 
"Certificates"),  (v)  promissory  notes 
secured  by  liens  on  real  estate 
("mortgages"),  or  (vi)  a  combination  of 
the  foregoing.  In  the  case  of  a  Trust,  the 
Mortgage  Assets  wilt  be  limited  to  (i) 
GNMA  Certificates,  (ii)  FNMA 
Certificates  and  (iii)  FHLMC 
Certificates.  Applicant  does  not  have, 
nor  is  it  expected  to  have  in  the  future, 
any  significant  assets  other  than  the 
Series  Assets  securing  and  outstanding 
series. 

3.  Each  series  will  consist  of  one  or 
more  classes  of  Bonds  with  fixed  or 
variable  interest  rates.  If  a  series  has 
two  or  more  classes,  such  classes  may 
differ  in,  among  other  things,  priority  of 
payment,  sequence  of  payment  and 
terms  of  payment.  Each  series  will  be 
structured  so  that  the  cash  flow 
generated  by  the  Series  Assets  will  be 
sufficient  to  provide  for  the  full  and 
timely  payment  of  scheduled 


distributions  on  the  Bonds  of  such 
series. 

4.  The  Securities  of  a  series  may  be 
interests  in  a  "real  estate  mortgage 
investment  conduit"  ("REMIC"), 
pursuant  to  the  provisions  of  the 
Internal  Revenue  Code  of  1988,  in  which 
case  such  Securities  will  be  "regular 
interests"  or  "residual  interests"  in  a 
REMIC.  Alternatively,  the  Securities  of  a 
series  may  be  issued  pursuant  to  a 
decision  by  Applicants  to  forego  electing 
REMIC  status  for  such  series. 

5.  Each  series  will  be  issued  pursuant 
to  an  indenture  between  Applicants  and 
an  independent  trustee  ("Trustee"),  as 
supplemented  by  one  or  more 
supplemental  indentures  (collectively. 
"Indenture").  Each  Indenture  will  be 
qualified  under  the  Trust  Indenture  Act 
of  1939,  unless  an  appropriate 
exemption  is  available. 

6.  The  terms  of  a  series  of  Bonds  may 
provide  that,  under  limited 
circumstances.  Applicants,  in  their 
discretion,  will  be  able  to  redeem  all  or 
a  portion  of  such  Bonds  at  a  price  that 
will  be  determined  separately  for  each 
series,  but  currently  is  anticipated  to  be 
at  least  equal  to  the  outstanding 
principal  amount  of  such  Bonds,  plus 
accrued  interest.  If  payments  on  the 
Bonds  of  a  series  are  made  other  than 
on  a  monthly  basis,  the  terms  of  such 
Bonds  may  provide  for  mandatory  or 
optional  redemptions  to  the  extent  that 
payments  on  the  related  Mortgage 
Assets  cannot  be  invested  at  a  rate  that 
will  provide  sufficient  income  to  pay 
interest  on  such  Bonds  before  the  next 
payment  date.  It  the  terms  of  a  series  of 
Bonds  provide  for  optional  redemption, 
it  is  expected  that,  in  lieu  of  redemption. 
Applicants  would  be  required  to  make  a 
cash  deposit  with  the  applicable  Trustee 
to  ensure  that  the  amount  available  for 
payment  of  interest  on  the  Bonds  of  such 
series  on  the  next  payment  date  is 
sufficient.  Aside  from  the  foregoing,  the 
terms  of  a  series  of  Bonds  may  also 
provide  that  Applicants  may  redeem  one 
or  more  classes  of  Bonds,  or  a  specified 
portion  of  such  class  or  classes,  on  or 
after  a  date  specified  for  each  class. 
Except  to  the  extent  that  the  Indenture 
for  a  series  of  Bonds  may  require  or 
allow  the  related  Trustee  or  a  specified 
percentage  of  the  holders  of  such  Bonds 
("Bondholders")  to  liquidate  the  Series 
Assets  upon  an  event  of  default,  a 
Bondholder  of  a  series  will  not  under 
any  circumstances  be  entitled  to  compel 
the  liquidation  of  the  Series  Assets 
securing  such  Bonds  in  order  to  redeem 
the  Bonds  while  they  are  outstanding. 


B  Representations  relating  to  Residual 
Interests  issuances 

1.  Applicants  may  form  one  or  more 
Trusts  for  the  limited  purpose  of  issuing 
one  or  more  series  of  Bonds  and  selling 
the  Residual  Interests  in  such  I  rusts. 
Each  Trust  will  be  established  pursuant 
to  a  separate  deposit  trust  agreement 
("Deposit  Trust  Agreement ')  between 
Applicants  and  an  independent  trustee 
for  the  holders  of  the  Residual  Interests 
of  such  Trust  ("Owner  Trustee").  The 
Owner  Trustee  will  not  purchase  may 
Residual  Interest  itself,  but  will  function 
as  a  legal  stakeholder  for  the  assets  of 
the  related  Trust. 

2.  Under  each  Deposit  Trust 
Agreement,  the  Owner  Trustee  will  be 
obligated  to  collect  all  amounts  released 
from  the  lien  of  the  Indenture  by  the 
related  Trustee  to  pay  all  expenses  of 
the  Trust,  including  its  own  fees,  and  to 
remit  the  balance  pro  rata  to  the  owners 
of  the  Residual  Interests  in  such  Trust. 
Each  Deposit  Trust  Agreement  will  also 
contemplate  that  the  Owner  Trustee 
may  enter  into  a  consulting  agreement 
whereby  a  third  party,  which  may  be  an 
affiliate  of  Applicants,  may  provide 
certain  management  services  in 
connection  with  the  issuance  and      ! 
administration  of  the  related  Bonds. 

3.  The  ability  of  Applicants  to  sell 
Residual  Interests  in  each  Trust  will  not 
alter  the  payment  of  cash  Hows  under 
the  related  Indenture,  including  the 
amounts  to  be  deposited  in  the 
collection  account  or  any  reserve  fund 
created  pursuant  to  such  Indenture  to 
support  payments  of  principal  of  and 
interest  on  the  related  Bonds.  F^ch  Trust 
(1)  will  hold  no  substantial  assets  other 
than  the  Series  Assets  for  the  Bonds 
issued  by  such  Trust;  (2)  may  not 
purchase  or  otherwise  deal  in  any 
property  other  than  the  Series  Assets, 
and  (3)  may  not  issue  any  securities 
other  than  the  Securities. 

4.  It  is  asserted  that  GHMS  are  the 
Future  Issuers  (whether  a  corporation, 
partnership,  trust  or  Trust)  are  not  the 
type  of  entities  that  were  intended  to  be 
regulated  under  the  Act  and  that  their 
limited  present  and  future  activities  do 
not  require  the  protection  of  the  Act.  On 
the  basis  of  the  foregoing,  the  granting  of 
the  requested  exemption  is  necessary 
and  appropriate  in  the  public  interest 
and  consistent -with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act.  It  is  requested  that  an  order  be 
entered,  pursuant  to  section  6(c)  of  the 
Act.  exempting  GHMS  and  all  Future 
Issuers  from  all  provisions  of  the  Act, 
subject  to  the  stated  conditions 
described  below. 


Conditions  to  Order 

(1)  Any  class  of  Bonds  featuring  an 
adjustable  or  variable  interest  rate  will 
have  a  set  maximum  interest  rate  (an 
interest  rate  cap). 

(2)  At  the  time  of  the  transfer  to  the 
Trustee  of  the  collateral  securing  a 
series  of  Bonds  one  or  more  classes  of 
which  bear  interest  at  a  variable  or 
adjustable  rate,  as  well  as  during  the  life 
of  such  Bonds,  the  scheduled  payments 
of  principal  and  interest  to  be  received 
by  the  Trustee  on  the  Mortgage  Assets 
for  such  series  of  Bonds,  together  with 
any  reinvestment  income  thereon  and 
assets  available  in  any  reserve  funds, 
will  be  sufficient  to  make  all  scheduled 
payments  of  principal  of  and  interest  on 
the  Bonds  of  such  series  then 
outstanding,  assuming  the  maximum 
interest  rate  on  each  class  of  adjustable 
or  variable  interest  rate  Bonds  of  such 
series.  Such  collateral  will  be  paid  down 
as  the  mortgages  constituting  or 
underlying  the  Mortgage  Assets  securing 
such  series  of  Bonds  are  repaid,  but  will 
not  (except  in  the  limited  circumstances 
described  elsewhere  herein  pertaining  to 
substitution  of  collateral)  be  released 
from  the  lien  of  the  related  Indenture 
before  the  completion  of  all  scheduled 
payments  to  the  Bondholders  required 
by  such  Indenture. 

A.  Conditions  relating  to  Bond 
issuances  by  a  corporation,  partnership 
or  trust 

(1)  Each  series  of  Bonds  will  be 
registered  under  the  Securities  Act  of 
1933  ("1933  Act"),  unless  offered  in  a 
transaction  exempt  from  registration 
pursuant  to  section  4(2)  of  the  1933  Act; 

(2)  The  Bonds  will  be  "mortgage 
related  securities"  within  the  meaning  of 
section  3(a)(41)  of  the  Securities 
Exchange  Act  of  1934.  In  addition,  the 
Mortgage  Assets  will  be  limited  to  (i) 
GNMA  Certificates,  (ii)  g^'MA 
Certificates,  (iii)  FHLMC  Certificates, 
(iv)  Private  Certificates,  and  (v) 
mortgages; 

(3)  If  new  Mortgage  Assets  are 
substituted  for  the  original  Mortgage 
Assets,  the  substitute  Mortgage  Assets 
must:  (i)  Be  of  equal  or  better  quality 
than  the  Mortgage  Assets  replaced;  (ii) 
have  similar  payment  terms  and  cash 
flow  as  the  Mortgage  Assets  replaced; 
(iii)  be  insured  or  guaranteed  to  the 
same  extent  as  the  Mortgage  Assets 
replaced;  and  (iv)  meet  the  conditions 
set  forth  in  item  (2)  above  and  items  (4) 
and  (6)  below.  In  addition,  new 
Mortgage  Assets  may  not  be  substituted 
for  more  than  20%  of  the  aggregate  face 
amount  of  the  mortgages  initially 
pledged  as  Mortgage  Assets  or  for  more 
than  40%  of  the  aggregate  face  amount 


of  Certificates  initially  pledged  as 
Mortgage  Assets.  New  Private 
Certificates  may  be  substituted  for 
Private  Certificates  originally  pledged  as 
Mortgage  Assets  only  in  the  event  of 
default,  threatened  default,  late 
payment,  or  defect  in  the  Mortgage 
Assets  being  replaced.  New  mortgages 
may  be  substituted  for  mortgages 
originally  pledged  as  Mortgage  Assets 
only  in  the  event  of  default,  threatened 
default,  late  payment,  or  defect  in  the 
Mortgage  Assets  being  replaced.  In  no 
event  may  any  new  Mortgage  Assets  be 
substituted  for  any  substituted  Mortgage 
Assets; 

(4)  The  Series  Assets  securing  each 
series  will  be  registered  in  the  name  of 
the  applicable  Trustee,  or  assigned  to 
the  applicable  Trustee.  To  the  extent 
that  such  assets  consist  of  tangible 
assets,  the  Trustee  for  a  series  of  Bonds, 
or  an  independent  custodian  on  behalf 
of  such  Trustee,  will  physically  hold  the 
Series  Assets  securing  such  series. 
Neither  the  custodian  nor  Trustee  may 
be  an  affiliate  (as  the  term  "affiliate"  is 
defined  in  Rule  405  under  the  1933  Act; 
as  so  defined,  "Affiliate")  of  Applicant 
or  of  the  master  servicer  or  originating 
lender  of  any  mortgages  that  are 
plpdged  as  Mortgage  Assets.  If  there  is 
no  master  servicer,  no  servicer  of  those 
mortgages  may  be  an  Affiliate  of  the 
custodian  or  Trustee.  The  Trustee  will 
have  a  first-priority  perfected  security  or 
lien  interest  in  and  to  all  the  Series 
Assets; 

(5)  Each  series  of  Bonds  will  be  rated 
in  one  of  the  two  highest  bond  rating 
categories  by  Standard  &  Poor's 
Corporation  or  Moody's  Investors 
Service,  Inc.  The  Bonds  will  not  be 
"redeemable  securiiies"  within  the 
meaning  of  section  2(a)(32)  of  the  Act; 

(6)  The  master  servicer  or  servicer  of 
any  mortgage  (including  mortgages 
underlying  Private  Certificates)  may  not 
be  an  Affiliate  of  the  applicable  Trustee. 
Any  master  servicer  and  servicer  of 
mortgages  will  be  approved  by  FNMA 
or  FHLMC  as  an  "eligible  seller- 
servicer"  of  conventional,  residential 
mortgage  loans.  Any  agreement 
governing  the  servicing  of  such 
mortgages  will  obligate  the  servicer  to 
provide  substantially  the  same  services 
with  respect  to  such  mortgages  as  it  is 
then  currently  required  to  provide  in 
connection  with  the  servicing  of 
mortgages  insured  by  the  Federal 
Housing  Administration,  guaranteed  by 
the  Veterans  Administration,  or  eligible 
for  purchase  by  FNMA  or  FHLMC;  and 

(7)  No  less  often  than  annually,  a  firm 
of  independent  public  accountants  will 
audit  the  books  and  records  of 
Applicant  and,  in  addition,  will  report 
on  whether  the  anticipated  payments  of 


principal  and  interest  on  the  Series 
Assets  continue  to  be  adequate  to  pay 
the  principal  and  interest  on  the  Bonds 
in  accordance  with  their  terms.  Upon 
completion,  copies  of  the  auditor's 
reports  will  be  provided  to  the 
applicable  Trustee. 

B.  Conditions  relating  to  Bond  issuances 
by  a  Trust 

(1)  Each  series  of  Bonds  will  be 
registered  under  the  Securities  Act  of 
1933  ("1933  Act ")  unless  offered  in  a 
transaction  exempt  from  registration 
pursuant  to  section  4(2)  of  the  1933  Act; 

(2)  The  Bonds  will  be  "mortgage 
related  securities"  within  the  meaning  of 
section  3{a)(41)  of  the  Securities 
Exchange  Act  of  1934.  In  addition,  the 
Mortgage  Assets  will  be  limited  to  (i) 
GNMA  Certificates,  (ii)  FNMA 
Certificates,  and  (iii)  FHLMC 
Certificates; 

(3)  If  new  Mortgage  Assets  are 
substituted  for  the  original  Mortgage 
Assets,  the  substitute  Mortgage  Assets 
will  (i)  be  of  equal  or  better  quality  than 
the  Mortgage  Assets  replaced;  (ii)  have 
similar  payment  terms  and  cash  flow  as 
the  Mortgage  Assets  replaced;  (iii)  be 
insured  or  guaranteed  to  the  same 
extent  as  the  Mortgage  Assets  replaced; 
and  (iv)  meet  the  conditions  set  forth  in 
paragraphs  (2)  and  (4).  In  addition, 
substitute  Mortgage  Assets  will  not  be 
substituted  for  more  than  40%  of  the 
aggregate  face  amount  of  the  Mortgage 
Assets  initially  pledged.  In  no  event  may 
any  new  Mortgage  Assets  be  substituted 
for  any  substitute  Mortgage  Assets. 

(4)  The  Series  Assets  securing  each 
series  will  be  registered  in  the  name  of 
the  applicable  Trustee,  or  assigned  to 
the  applicable  Trustee.  To  the  extent 
that  such  assets  consist  of  tangible 
assets,  the  Trustee  for  a  series  of  Bonds, 
or  an  independent  custodian  on  behalf 
of  such  Trustee,  will  physically  hold  the 
Series  Assets  securing  such  series. 
Neither  the  custodian  nor  the  Trustee 
may  be  an  affiliate  (as  the  term 
"affiliate"  is  defined  in  Rule  405  under 
the  1933  Act)  of  Applicant.  The  Trustee 
will  be  provided  with  a  first  priority 
perfected  security  or  lien  interest  in  and 
to  all  Series  Assets; 

(5)  Each  series  of  Bonds  will  be  rated 
in  one  of  the  two  highest  bond  rating 
categories  by  Standard  &  Poor's 
Corporation  or  Moody's  Investors 
Service,  Inc.  The  Bonds  will  not  be 
"redeemable  securities"  within  the 
meaning  of  section  2(a)(32)  of  the  Act: 

(6)  No  less  often  than  annually,  a  firm 
of  independent  public  accountants  will 
audit  the  books  and  records  of  the 
Applicant  and  in  addition  will  report  on 
whether  the  anticipated  payments  of 
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principal  and  inleresl  on  the  Mortgage 
Assets  continue  to  be  adequate  to  pay 
the  principal  and  interest  on  the  Bonds 
in  accordance  with  their  terms.  Upon 
completion,  copies  of  the  auditor's 
reports  will  be  provided  to  the  Trustee. 

C.  Conditions  relating  to  Residual 
Interests  issuances  by  a  Trust 

In  addition  to  the  following 
conditions,  further  representations  in 
this  area  are  contained  in  the 
applications: 

(1)  Applicants  may  sell  Residual      * 
Interests  in  a  Trust  to  a  limited  number 
of  sophisticated  institutional  investors 
(in  no  event  more  than  100)  in 
transactions  exempt  from  the 
registration  requirements  of  the  1933  Act 
pursuant  to  section  4(2)  thereof.  Such 
institutional  Investors  would  have  prior 
experience  in  making  investments  in 
mortgage-related  securities  or  real 
estate  ("Eligible  Institutions"). 

(2)  The  subsequent  transfer  of  the 
Residual  Interests  will  also  be  limited  to 
private  placements  to  Eligible 
Institutions.  Each  Eligible  Institution  will 
be  required  to  represent  that  it  is 
purchasing  such  Residual  Interest  for 
investment  purposes,  and  the  Deposit 
Trust  Agreement  relating  to  each  Trust 
will  further  prohibit  the  transfer  of  any 
certificates  for  such  Residual  Interests  if 
there  would  be  more  than  100  owners  of 
such  certiHcates  at  any  time. 

(3)  No  holder  of  a  controlling  interest 
in  any  Trust  (as  the  term  "control"  is 
defined  in  Rule  405  under  the  1933  Act) 
will  be  affiliated  with  either  (a)  any 
custodian  that  may  hold  the  Series 
Assets  on  behalf  of  the  applicable 
Trustee  or  (b)  any  nationally  recognized 
statistical  rating  agency  rating  the  Bonds 
issued  by  such  Trust.  None  of  the 
owners  of  a  Residual  Interest  in  any 
Trust  will  be  an  affiliate  of  the 
applicable  Trustee. 

(4)  Except  to  the  extent  permitted  by 
the  limited  right  to  substitute  Mortgate 
Assets  described  herein,  it  will  not  be 
possible  for  the  owners  of  the  Residual 
Interests  to  alter  the  Series  Assets 
initially  deposited  into  the  related  Trust, 
and  in  no  event  will  such  right  to 
substitute  Mortgate  Assets  result  in  a 
diminution  in  value  or  quality  of  the 
Series  Assets. 

(5)  Neither  the  holders  of  the  Residual 
Interests  of  any  of  the  Trusts,  the  Owner 
Trustee  nor  the  Trustee  will  be  able  to 
impair  the  security  afforded  by  the 
Series  Assets  to  the  holders  of  the 
related  Bonds. 

(6)  The  sale  of  the  Residual  Interests 
in  each  Trust  will  not  alter  the  payment 
of  cash  flows  under  the  related 
Indenture,  including  the  amounts  to  be 
deposited  in  any  collection  account  or 


reserve  fund  created  pursuant  to  such 
Indenture  to  support  payments  of 
principal  of  and  interest  on  the  related 
Bonds. 

(7)  The  interests  of  the  Bondholders  in 
any  of  the  proposed  transactions  will 
not  be  compromised  or  impaired  by  the 
ability  of  Applicant  to  sell  Residual 
Interests  in  each  Trust,  and  there  will 
not  be  a  conflict  of  interest  between  the 
Bondholders  and  the  holders  of  the 
Residual  Interests  in  the  Trust. 

(8)  Unless  otherwise  required  by  an 
agency  rating  the  Bonds  issued  by  a 
Trust,  such  Bonds  will  not  be  initially 
secured  by  Certificates  with  a  collateral 
value  that  exceeds  110%  of  the  aggregate 
original  principal  amount  of  such  Bonds. 

(9)  The  election  of  REMIC  status  for 
any  Trust  will  have  no  effect  on  the 
level  of  the  expenses  that  will  be 
incurred  by  such  Trust.  Any  Trust  for 
which  REMIC  status  has  been  elected 
will  provide  that  all  administrative  fees 
and  expenses  in  connection  with  the 
administration  of  the  Trust  will  be  paid 
or  prqvided  for  in  a  manner  satisfactory 
to  the  agency  or  agencies  rating  the 
Bonds. 

(10)  Any  Trust  for  which  REMIC 
status  has  been  elected  will  provide  for 
the  payment  of  administrative  fees  and 
expenses  by  one  of  the  methods 
described  in  the  application  or  a 
combination  of  one  or  more  of  such 
methods.  Each  Trust  will  ensure  that  the 
anticipated  level  of  fees  and  expenses 
will  be  more  than  adequately  provided 
for  regardless  of  which  of  the  methods 
are  selected  by  such  Trust. 

For  the  Coniinission.  by  the  Divigion  of 
Investment  Management,  pursuant  to 
delegated  authority. 
lonathan  G.  Katz, 
Secretary. 

(FR  Doc.  87-12753  Filed  6-3-87;  8:45  am| 
MLUNO  COM  M1ft-01-M 


(Release  No.  35-244011 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935  ( "Act") 

May  28.  1987. 

Notice  is  hereby  given  that  the 
following  riling(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the 
application(s)  and/or  declaration(s)  for 
complete  statements  of  the  proposed 
transactionis)  summarized  below.  The 
application(s)  and/or  declaration(8)  and 
any  amendment(s)  thereto  is/or 
available  for  public  inspection  through 
the  Commission's  Office  of  Public 
Reference. 


Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declar,Ttion(s) 
should  submit  their  views  m  writing  by 
June  22. 1987  to  the  Secretary,  Securities 
and  Exchange  Commission.  Washington. 
DC  20549.  and  8er\e  a  copy  on  the 
relevant  applicant(s)  and/or 
declarant(s)  at  the  addresses  specified 
below.  Proof  of  service  (by  affidavit  or. 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
or  declaration  (s).  as  filed  or  as 
amended,  may  be  granted  and/or 
permitted  to  become  effective. 

The  Connecticut  Light  and  Power 
Company  (70-7268) 

The  Connecticut  Light  and  Power 
Company  ("CL&P").  Selden  Street. 
Berlin  Connecticut  06037.  and  electric 
and  gas  utility  subsidiary  of  Northeast 
Utilities,  a  registered  holding  Company, 
has  filed  a  post-effective  amendment  to 
its  application  declaration  pursuant  to 
Section  6(b)  of  the  Act,  and  Rules  40.  42 
and  50  thereunder. 

By  prior  Commission  order.  CL&P  was 
authorized  to  issue  and  sell  up  to  $250 
million  principal  amount  of  its  first  and 
refunding  mortgage  bonds  ("Bonds  ").  in 
one  or  more  series,  through  June  30, 
1987,  and  subject  to  a  revised  dividend 
restriction  (HCAR  No.  24227.  October 
30, 1986).  On  April  28, 1987.  CL&P  issued 
and  sold  $75  million  principal  amount  of 
those  Bonds,  and  $175  million  principal 
amount  of  the  Bonds  remain  unsold. 
CL&P  now  proposes  to  extend  the  time 
period  in  which  the  remaining  Bonds 
may  be  issued  and  sold  from  June  30. 
1987  to  December  31,  1988,  under  the 
same  terms  and  conditions,  but 
excluding  the  revised  dividend 
restriction  provision. 

Vermont  Yankee  Nuclear  Power 
Corporation  (70-7380) 

Vermont  Yankee  Nuclear  Power 
Corporation  ("Vermont  Yankee  "),  P.O. 
Box  169.  Ferry  Road,  Brattleboro, 
Vemont  05301,  a  nuclear  generating 
subsidiary  of  New  England  Electric 
System  and  Northeast  Utilities,  both 
registered  holding  companies,  has  filed  a 
declaration  with  this  Commission 
subject  to  section  6(a)  and  7  of  the  Act. 

Vermont  Yankee  proposes  to  extend 
the  authority  expiring  on  August  31, 1987 
to  issue  and  sell  up  to  $16  million  of 
short-term  notes  to  banks  (which  would 


exceed  5%  of  the  principal  amount  and 
par  value  of  other  securities  of  Vermont 
Yankee)  through  December  31. 1988 
(HCAR  No.  24025,  February  21, 1986). 
The  interest  rales  will  not  exceed  the 
lender's  prime  or  base  rates,  as  defined, 
and  certain  of  the  banks  require 
commitment  fees  equal  to  not  more  than 
0.5%  respectively  of  the  lines.  Assuming 
full  borrowings  under  the  lines  and  a 
prime  rate  of  7.5%  per  annum,  the 
highest  effective  rate  paid  by  Vermont 
Yankee  for  borrowings  from  any  of  the 
banks  would  be  6.04%. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authonty. 
lonatfaan  G.  Katz, 
Secretary. 

[FR  Doc.  87-12720  Filed  6-3-87;  8:45  am] 
BILLING  COOC  8010-01-M 


DEPARTMENT  OF  TRANSPORTATION 

(Docket  43940] 

Galaxy  Airlines,  Inc.,  Continuing 
Fitness  Investigation;  Hearing 

Notice  is  hereby  given  that  a  hearing 
in  the  above-captioned  proceeding  will 
be  held  on  June  29,  1987.  at  10:00  a.m. 
(local  time),  in  Room  5332,  U.S. 
Department  of  Transportation,  400  7th 
Street.  SW..  Washington,  DC  20590, 
before  the  undersigned  administrative 
law  judge. 

Dated  at  Washington,  DC,  May  29, 1987. 
John  M.  Vitlone, 
Administrative  Law  fudge. 
[PR  Doc  87-12696  Filed  6-3-87;  8:45  am) 

BILLING  CODE  4910-62-4M 

Federal  Highiway  Administration 

Environmental  Impact  Statement; 
Hudson  County,  NJ 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 
action:  Notice  of  Intent. 

summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  a  proposed  highway  project 
in  Hudson  County,  New  jersey. 

FOR  FURTHER  INFORMATION  CONTACT: 

Russell  Eckloff.  jr..  District  Engineer.  25 
Scotch  Road,  Second  Floor,  Trenton, 
New  Jersey  08628,  Telephone:  (609)  989- 
2280. 

SUPPLEMENTARY  INFORMATION:  The 

FHWA.  in  cooperation  with  the  New 
Jersey  Department  of  Transportation 
(NJDOT),  will  be  preparing  an 
Environmental  Impact  Statement  on  a 


proposal  to  widen  Route  US  1&9 
(Tonnelle  Avenue)  in  Hudson  County, 
New  Jersey.  The  proposed  project  would 
consist  of  the  construction  of  an 
additonal  travel  lane  and  outside 
shoulder  on  both  the  north  and 
southbound  sides  of  the  roadway. 

In  addition  to  the  widening,  several 
interchanges  will  be  improved.  These 
improvements  will  include  the 
replacement  of  the  existing  at-grade 
intersections  at  Manhattan  Avenue/ 
County  Road  and  Secaucus  Road  with 
full  grade-separate  interchanges.  The 
limits  of  this  proposed  project  are  from 
the  Tonnelle  Circle  to  Route  N]  3.  a  total 
length  of  approximately  2.9  miles. 

The  purpose  of  this  project  is  to 
relieve  congestion  on  "Tonnelle  Avenue. 
Tonnelle  Avenue  primarily  acts  as  an 
arteriai  highway,  handling  traffic  from 
various  roads,  such  as  County  Road. 
Manhattan  Avenue  and  Secaucus  Road, 
and  providing  access  to  major  routes, 
such  as  the  New  Jersey  Turnpike, 
Interstate  Routes  95  and  78,  and  Route 
US  3.  The  extremely  high  volumes  on 
this  roadway  create  delays  to 
emergency  services  and  generally  cause 
unsafe  conditions  to  motorists.  The 
existing  road  operates  with  two  lanes  in 
each  direction  with  extensive 
commercial  development  along  the 
entire  length  of  the  roadway. 

Alternatives  under  consideration 
include  the  proposed  widening  and  the 
no-action  alternative.  The  FHWA  and 
NJDOT  will  consult  with  other 
goverment  agencies  on  their  areas  of 
responsibility.  Information  meetings  will 
also  be  held  for  the  public  in  the  project 
area. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.2.05,  Highway  Research 
Planning  and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program.) 

Issued  on:  May  27, 1987. 
John }.  Kessler,  |r. 

Division  Administrator  Trenton.  New/ersey. 
(FR  Doc.  87-12763  Filed  6-3-87;  8:45  am) 

BILUNG  CODE  4810-22-M 


Maritime  Administration 
[Docket  No.  S-809] 

Chestnut  Shipping  Company  and 
Margate  Shipping  Co.;  Application  for 
Waiver 

By  application  dated  March  31  and 
May  5. 1987,  Chestnut  Shipping 
Company  and  Margate  Shipping 
Company  request  a  waiver  of  sectiaA 
804(a)  of  the  Merchant  Marine  Act,  1936, 
as  amended  (Act),  for  a  period  of  four 


years,  to  permit  a  related  company. 
Timbo  Shipping  Ltd..  a  Liberian 
corporation,  to  own  and  to  operate  the 
23-year  old  tanker  CHESAPEAKE 
(50.223  DWT)  under  foreign-flag  on 
charter  to  Amerada  Hess  Corporation 
(Amerada  Hess).  Amerada  Hess  would 
trade  the  vessel  from  the  Middle  East 
and/or  the  Mediterranean  and/or 
Europe  to  the  U.S.  east  coast,  carrying 
products  for  their  own  account. 

This  applicaiton  and  supporting 
materials  may  be  inspected  in  the  Office 
of  the  Secretary,  Maritime 
Administration.  Any  person,  firm,  or 
corporation  having  any  interest  in  such 
application  within  the  meaning  of 
section  804  of  the  Act  and  desiring  to 
submit  comments  concerning  the 
application  must  file  written  comments 
in  triplicate  with  the  Secretary.  Maritime 
Administration.  Room  7300,  Nassif 
Building,  400  Seventh  Street  SW., 
Washington  D.  C.  20590.  Comments 
must  be  received  no  later  than  5:00  P.M. 
on  June  10, 1987.  This  notice  is  published 
as  a  matter  of  discretion.  The  Maritime 
Administrator  will  consider  any 
comments  submitted  and  take  such 
action  with  respect  thereto  as  may  be 
deemed  appropriate. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  20.804  Operating-Differential 
Subsidies) 

Dated:  June  2. 1987. 

By  order  of  the  Maritime  Administration, 
lames  E.  Saari, 
Secretary. 
[FR  Doc.  87-12834  Filed  6-3-67;  8:45  am] 

BlUING  COO£  4«10-ai-M 


DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Secretary 

[Supplement  to  Department  Circular —    , 
Public  Debt  Series— No.  15-87) 

Treasury  Notes.  Series  K-1992 

Washington.  May  28,  1987. 

The  Secretary  announced  on  May  27, 
1987,  that  the  interest  rate  on  the  notes 
designated  Series  K-1992,  described  in 
Department  Circular — Public  Debt 
Series— No.  15-87  dated  May  20, 1987, 
will  be  S-Vi  percent.  Interest  on  the 
notes  will  be  payable  at  the  rate  of  8- ¥4 
percent  per  annum. 
Gerald  Murphy, 
Fiscal  Assistant  Secretary. 
[FR  Doc.  87-12640  Filed  6-3-87;  8:45  am) 

BILLING  CODE  4C10-40-M 
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Fiscal  Service  .  .  • 

IDept   Circ    S70    1986  Rev  .  Supp   No    18) 

Surety  Companies  Acceptable  on 
Federal  Bonds;  American  Fidelity 
Insurance  Co 

A  Certificate  of  Authority  as  an 
acceptable  surety  on  Federal  bonds  is 
hereby  issued  to  the  following  company 
under  Sections  9304  to  9308,  Title  31,  of 
the  United  States  Code.  Federal  bond- 
approving  officer  should  annotable  their 
reference  copies  of  the  Treasury 
Circular  570, 1986  Revision,  on  page 
23927  to  reflect  this  addition; 

American  Fidelity  Insurance 
Company.  Business  address:  2000 
Classen  Center,  Oklahoma  City,  OK 
73106.  Underwriting  limitation  " 
$975,000.  Surety  licensee '.  AR,  CA,  CO. 
FL.  CA,  ID,  IN.  lA,  KS.  KY,  LA,  MS,  MO, 
MT,  NE.  NV.  NM,  ND.  OK,  OR.  SD,  TN. 
TX.  UT,  VA,  WA,  Wl,  WY.  Incorporated 
in:  Oklahoma.  Federal  Process  agents  ". 

Certificates  of  Authority  expire  on 
June  30  each  year,  unless  revoked  prior 
to  the  date.  The  certificates  are  subject 
to  subsequent  annual  renewal  as  long  as 
the  companies  remain  qualified  (31  CFR, 
Part  223).  A  list  of  qualified  companies 
is  published  annually  as  of  |uly  1  in 
Department  Circular  570,  with  details  as 
to  Underwriting  Limitations,  areas  in 
which  licensed  to  transact  surety 
business  and  other  information. 

Copies  of  the  Circular  may  be 
obtained  from  the  Department  of 
Treasury,  Financial  Management 
Service,  Finance  Division,  Surety  Bond 
Branch.  Washington.  DC  20226. 
telephone  (202)  634-2214. 


Dated;  May  29,  1987. 

MitciMll  A.  Levine. 

Assistant  Commissioner.  Comptroller. 

Financial  Management  Service. 

IFR  Doc  87-12639  Filed  6-3-87:  8:45  am] 

BllLINO  C<X>€    4»i(> OS  M 


UNITED  STATES  INFORMATION 
AGENCY 

New  Directions  Advisory  Committee: 
Abolishment 

The  New  Directions  Advisory 
Committee  was  established  in  January. 
1982  for  the  purpose  of  advising  USIA 
management  on  world  events.  The 
Committee  has  provided  advisory 
services  for  USIA  since  its  inception. 

Recently,  scheduling  conflicts  have 
made  it  increasingly  difficult  to  meet. 
Therefore,  it  has  been  determined  that 
the  New  Directions  Advisory  Committee 
be  abolished.  Chairman  Norman 
Podhoretz  has  agreed  to  remain 
available  for  advice  and  consultation  on 
an  "as  needed"  basis. 

Dated:  May  29.  1987. 

Louise  G.  Wbe«l«r. 

Director  Private  Sector  Committees. 

|FR  Doc  87-12677  Filed  6-3-87:  8:45  am) 

BILUNO  COOC  UIO-OI-M 


VETERANS  ADMINISTRATION 

Special  Medical  Advisory  Group; 
Meeting 

Hie  Veterans  Administration  gives 
notice  under  Pub.  L.  92-463  that  a 


meeting  of  the  Special  Medical  Advisory 
Group  will  be  held  on  June  25  and  26, 
1987.  The  session  on  June  25  will  be  held 
at  the  Sheraton  Carlton  Hotel.  923 
Sixteenth  Street.  NW.,  Washington.  DC 
20006,  and  the  session  on  June  26  will  be 
held  in  the  Omar  Bradley  Conference 
Room  (lOth  floor)  at  the  Vetrrans 
Administration  Central  Office,  810 
Vermont  Avenue,  NW.,  Washington,  DC 
20420.  In  addition,  the  Subcommittee  on 
Alternative  Methods  of  Care  will  hold  a 
session  on  June  25  in  Room  817  at  the 
Veterans  Administration  Central  Office. 
810  Vermont  Avenue.  NW.,  Washington 
DC  20420  convening  at  1  p.m.  The 
purpose  of  the  Special  Medical  Advisory 
Group  is  to  advise  the  Administrator 
and  Chief  Medical  Director  relative  to 
the  care  and  treatment  of  disabled 
veterans,  and  other  matters  pertinent  to 
the  Veterans  Administration's 
Department  of  Medicine  and  Surgery. 
The  session  on  June  25  (held  at  the 
Sheraton  Carlton  Hotel)  will  convene  at 
6  p.m.  and  the  session  on  June  26  will 
convene  at  8  a.m.  All  sessions  will  be 
open  to  the  public  up  to  the  seating 
capacity  of  the  rooms.  Because  this 
capacity  is  limited,  it  will  be  necessary 
for  those  wishing  to  attend  to  contact 
Kalhy  Filer,  Secretary',  Office  of  the 
Chief  Medical  Director,  Veterans 
Administration  Central  Office  (phone 
202/233-5156)  prior  to  June  22, 1987, 

Dated;  May  26.  1987. 

Bv  direction  of  the  Administrator. 


21149 


Sunshine  Act  Meetings 


Kiis.1  M.irid  fDnldnt'i. 

Committee  Management  Officer. 

(FR  Doc  87-12838  Filed  5-3-87:  8:45  amj 
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This    section    oi    the    FEDERAL    REGISTER 
contains    notices   ol    meetings   putilished 
under   the   "Government   in   the   Sunshine 
Act"   (Pub.   L.   94-409)   6   use    552b(e)(3). 


COMMISSION  ON  CIVIL  RIGHTS 

place:  1121  Vermont  .Avenue,  NW., 
Room  512,  Washington,  DC  20425. 

DATE  AND  TIME:  Thursday.  June  11, 1987, 

9:(X1  a  m  -5  (>0  p.m. 

STATUS  OF  meeting:  Open  to  the  public 

MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  Agendd 

n.  Approval  of  Minutes  of  L.ast  Meeting 

III.  Panel  Presentation  on  School 

Desegregation  Report 

IV.  Rules  and  Procedures  for  the  Conduct  of 

Commission  Meetings 

V.  Proposed  Projects  for  FY  88/89 

VI.  Report  of  Commissioner  Subcommittee  on 

Regional  Conferences 

VII.  SAC  Recharlers 

Vm.  Briefing  by  SAC  Chairs 
IX.  Staff  Director's  Report 

A.  Status  of  Earmarks 

B.  Personnel  Report 

C.  Activity  Report 

PERSON  TO  CONTACT  FOR  FURTHER 
information:  1  homas  Olson,  f>res8  and 
Communications  Division  (202)  376- 
8105. 

WiUiam  H.  Cillers, 

Solicitor. 

|FR  Doc.  87-12838  Filed  6-2-87;  3:01  pmj 

BILUNO  COOC  e33»-0»-M 

FEDERAL  ELECTION  COMMISSION 

DATE  AND  TIME:  Tuesday,  June  9. 1987, 

1();(K)  am. 

place:  999  E  Street,  NW.,  Washington, 

ijc;, 

STATUS:  This  meeting  will  be  closed  to 
the  public. 

ITEMS  TO  BE  DISCUSSED: 

Compliance  rndtlers  pursuant  to  2  U.S.C. 
437g. 


Audits  conducted  pursuant  to  2  U.S.C  437g, 
438(b),  and  Title  28.  U.S.C. 

Matters  concerning  participation  in  civil 
actions  or  proceedings  or  arbitration. 

Internal  personnel  rules  and  procedures  or 
matters  affecting  a  particular  employee. 
*  *  «  *  « 

DATE  AND  TIME:  Thursday,  June  11, 1987, 
10:00  a.m. 

place:  999  E  Street,  NW.,  Washington. 

DC  (Ninth  Floor). 

STATUS:  This  meeting  will  be  open  to  the 

public, 

MATTERS  TO  BE  CONSIDERED: 

Setting  of  Dates  for  Future  Meetings. 

Correction  and  Approval  of  Minutes. 

Eligibility  Report  for  Candidates  to  Receive 
Presidential  Primary  Matching  Funds. 

Draft  Advisory  Opinion  1967-11 — George  ]. 
Kubat  on  behalf  of  Committee  to  Re-Elect 
Senator  Edward  Zorinsky. 

Draft  Advisory  Opinion  1987-12 — Amiel 
Cueto  on  behalf  of  Committee  to  Elect  Jerry 
Costello. 

Routine  Administrative  Matters. 

PERSON  TO  CONTACT  FOR  INFORMATION: 

Mr.  Fred  Eiland.  Information  Officer, 
Telephone:  202-376-3155. 

Marjorie  W.  Emmons, 

Secretary  of  the  Commission. 

[FR  Doc.  87-12837  Filed  6-2-87;  3:37  pm) 

BILLING  CODE  e71S-01-M 

NATIONAL  LABOR  RELATIONS  BOARD 

TIME  AND  date:  9:00  a.m.,  Tuesday  9 
June  1987. 

PLACE:  Board  Conference  Room.  Sixth 
Floor,  1717  Pennsylvania  Avenue,  NW. 
STATUS:  Open  to  public  observation. 

matters  to  BE  CONSIDERED: 

Rulemai<ing  on  appropriate  units  in  the 
health  care  industry. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  John  C.  Truesdaie, 
Executive  Secretary,  National  Labor 
Relations  Board,  Washington,  DC  20570, 
Telephone:  (202)  254-9430. 


Dated,  Washington,  DC,  2  June  1987. 
By  direction  of  the  Board. 
John  C  Truesdaie, 

Executive  Secretary,  National  Labor 

Relations  Board. 

|FR  Doc.  87-12853  Piled  6-2-87;  2:55  pmJ 

BILUNG  COOC  7&4S-0V-M 

SECURITIES  AND  EXCHANGE  COMMtSSKMI 

Agency  Meeting 

FEDERAL  REGISTER  CITATION  OF 
PREVIOUS  ANNOUNCEMENT.  [52  FR  19629 
May  26,  1987] 
STATUS:  Open  meeting. 
PLACE:  450  Fifth  Street,  NW., 
Washington.  DC 
DATE  PREVIOUSLY  ANNOUNCED: 
Thursday,  May  21, 1987. 

CHANGE  IN  THE  MEETING:  Deletion. 

The  following  item  will  not  be 
considered  at  an  open  meeting  on 
Friday,  May  29, 1987,  at  2:00  p.m. 

Consideration  of  a  release  announcing 
amendments  to  the  Commission's 
financial  responsibility  rules  involving 
the  treatment  of  repurchase  and  reverse 
repurchase  agreements  by  registered 
broker-dealers.  The  amendments  affect 
Securities  Exchange  Act  Rules  15c3-l, 
15c3-3, 17a-3  and  17a-13.  For  further 
information,  please  contact  Michael  P, 
Jamroz  at  (202)  272-2398  or  Michael  A. 
Macchiaroli  at  (202)  272-2904. 

Commissioner  Fleischman,  as  duty 
officer,  determined  that  Commission 
business  required  the  above  change. 

At  times  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
of  postponed,  please  contact: 
Patrick  Daugherty  at  (202)  272-3077. 

Janathan  G.  Katz, 

Secretary. 

May  28,  1967. 

(FR  Doc.  87-12815  Filed  6-2-87:  8:45  am) 
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Corrections 


Vol.  52.  No.  107 
Thursday.  June  4,  1987 


This   section   of  ttie  FEDERAL   REGISTER 
contains  editonal   oorroctions  of  previousty 
published   Presidential,   Rule.  Proposed 
Rule,  and  Notice  documents  and  wokjmes 
of  the  Code  of  Federal  Reguialions. 
These  correctioru  are  prepared  by  the 
Office  of  the   Federal   Register    Agency 
prepared  corrections  are  issued  as  signed 
documents   and   appear   In   the   appropriate 
docun»e"'   cat»viofw>s   elsewhere   m   the 
issue. 


DEPARTMENT  OF  COMMERCE 

National  Bureau  of  Standards 

1  Docket  No   60626  7048  : 

Approval  of  Federal  Information 
Processing  Standard  5-2,  Codes  tor 
the  Identification  of  the  States,  the 
District  of  Columbia  and  the  Outlying 
Areas  of  the  United  States,  and 
Associated  Areas 

Correction 

In  notice  document  87-12148  beginning 
on  page  19904  in  the  issue  of  Thursday. 


May  28. 1987,  make  the  following 
corrections: 

1.  On  page  19y(»4  i:   ih«'  second 
column,  in  the  subject  heading,  in  the 
second  line,  "5-3"  should  read  "5-2". 

2.  On  page  19905,  in  the  first  column, 
in  the  fire*  bold  heading,  in  the  second 
line.  "5-3"  should  read  "5-2". 

3.  On  the  same  page,  in  the  third 
column,  in  the  first  pariisjraph.  in  the 
ninth  line,  insert  "Alphd    after  "State". 

4.  On  page  19906,  in  the  first  column. 
in  Table  1.  in  the  entry  for  Wisconsin, 
the  FIPS  state  numeric  code  should  read 
"55". 

BtUJNQ  COOC  1S0»-01-O 


DEPARTMENT  OF  TRANSPORTATION 

Offtce  of  the  Secnftary 

14CFR  Part  300 

i  OST  Docket  No   t.  Amdt.  000-7  ! 

Aviation  Proceedings;  Rules  of 
Conduct  in  DOT  Proceedings 

Correction 

In  rule  document  87  11519  beginning 
on  page  18903  in  the  issue  of 
Wednesday.  May  20.  1987,  make  the 
following  correction 

On  page  18904.  in  the  second  column, 
in  the  first  complete  paragraph,  in  the 
second  line,  "certification"  should  read 
"clarification". 

BILUNG  coot    1  NOV  01-0 


Thursday 
June  4,  1987 


Part  il 

Environmental 
Protection  Agency 

40  CFR  Part  372 

Toxic  Chemical  Release  Reporting; 

Community  Right-To-Know;  Proposed 

Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFR  Part  372 

I OPTS-400002.  FRL-3 183-91 

Toxic  Chemical  Release  Reporting; 
Community  Right-To-Know 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

summary:  This  proposed  rule  publishes 
the  uniform  toxic  chemical  release 
reporting  form  as  required  by  section 
313  of  Title  III  of  the  Superfund 
Amendments  and  Reauthorization  Act 
of  1986.  Section  313  requires  that  owners 
and  operators  of  certain  facilities  that 
manufacture,  import,  process,  or 
otherwise  use  certain  toxic  chemicals 
report  annually  their  releases  of  those 
chemicals  to  any  environmental  media. 
DATE:  Written  comments  on  this 
proposed  rule  should  be  submitted  by 
August  3. 1987. 

address:  Comments  should  bear  the 
docket  control  number  OPTS^100002 
and  should  be  submitted  to;  TSCA 
Public  Information  Office  (TS-793). 
Office  of  Toxic  Substances, 
Environmental  Protection  Agency,  Rm. 
NFy-G004,  401  M  St.,  SW.,  Washington. 
DC  20460. 

FOR  FURTHER  INFORMATION  CONTACT: 

Edwiird  A.  Klein,  Director,  TSCA 

Assistance  Office  (TS-799),  Office  of 

Toxic  Substances,  Environmental 

Protection  Agency,  Rm.  E-543,  401  M  St., 

SW.,  Washington,  DC  20460,  (202-554- 

1411). 

SUPPLEMENTARY  INFORMATION: 

I.  Authority 

The  Agency  is  proposing  this  rule 
pursuant  to  sections  313  and  328  of  Title 
ill  of  the  Superfund  Amendments  and 
Reauthorization  Act  of  1986,  Pub.  L.  99- 
499.  Title  III  is  also  cited  as  "The 
Emergency  Planning  and  Community 
Right-To-Know  Act  of  1986."  Section  313 
of  Title  III  requires  owners  and 
operators  of  covered  facilities  to  report 
annually  their  releases  of  listed  toxic 
chemical  substances.  Section  313  also 
specifies  that  EPA  must  publish  a 
uniform  toxic  chemical  release  form  by 
June  1, 1987.  Section  328  provides  EPA 
with  the  authority  necessary  to 
promulgate  such  regulations  as  may  be 
necessary  to  carry  out  the  purposes  of 
Title  III. 

II.  Background 

A.  Overview  of  Section  313 

On  October  17, 1986,  the  President 
signed  into  law  the  Superfund 


Amendments  and  Reauthorization  Act 
of  1986  (SARAj,  Pub.  L.  99^99.  The 
major  function  of  this  legislation  is  to 
amend  and  reauthorize  provisions  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980  (CERCLA).  However.  Title 
III  of  SARA  is  a  free-standing  statute 
(not  part  of  CERCLA)  that  is  itself  titled 
"The  Emergency  Planning  and 
Community  Right-To-Know  Act  of  1986." 
In  general.  Title  III  contains  authontics 
relating  to  emergency  planning, 
emergency  notification,  community 
right-to-know  on  chemicals,  and  a  toxic 
chemical  release  inventory. 

The  focus  of  this  proposed  rule  is  the 
toxic  chemical  release  inventory 
provision  contained  in  section  313  of 
Title  IIL  Section  313  requires  owners 
and  operators  of  certain  facilities  that 
manufacture,  process,  or  otherwise  use  a 
listed  chemical  to  report  annually  their 
releases  of  such  chemicals  to  the 
environment.  The  reports  are  to  be  sent 
to  both  EPA  and  the  State  in  which  the 
facility  is  located.  The  basic  purpose  of 
this  provision  is  to  make  available  to  the 
public  information  about  total  annual 
releases  of  toxic  chemicals  from 
manufacturing  facilities  in  their 
community. 

For  emissionj  reporting  purposes, 
section  313(c)  mandates  an  initial  list  of 
'Toxic  Chemicals  Covered"  that  is 
composed  of  329  entries,  including  20 
categories  of  chemicals.  This  list  is  a 
combination  of  lists  of  chemicals  used 
by  the  States  of  Maryland  and  New 
jersey  for  emissions  reporting  under 
their  individual  right-to-know  laws. 
Section  313  (d)  and  (e)  authorize  the 
Administrator  to  modify  by  rulemaking 
the  list  of  "toxic  chemicals  covered" 
either  as  a  result  of  EPA's  self-initiated 
review  or  in  response  to  petitions.  P'or 
more  information  on  EPA's  policy  and 
guidance  with  respect  to  such  petitions 
see  the  notice  published  in  the  Federal 
Register  of  February  4, 1987  (52  FR  3479). 

Section  313(g)  specifically  requires 
EPA  to  publish  a  uniform  toxic  chemical 
release  reporting  form  by  June  1, 1967.  If 
such  a  form  is  not  published,  then 
owners  and  operators  must  report  by 
letter  and  include  the  specific 
information  identified  in  section  313(g). 

As  part  of  the  community  right-to- 
know  emphasis  of  Title  III.  section  313 
requires  EPA  to  make  the  emissions- 
related  information  available  to  the 
public.  In  particular,  section  313(i) 
requires  EPA  to  develop  a  computer 
data  base  containing  this  toxic  chemical 
release  information  and  to  make  it 
accessible  by  telecommunications  on  a 
cost  reimbursable  basis. 

Covered  facilities  are  also  required  to 
submit  a  copy  of  the  Section  313  report 


to  the  State.  Some  Stales  may  choose  to 
have  their  State  Emergency  Response 
Commission  (as  established  under 
section  301  of  Title  III)  be  the  focal  point 
for  receipt  and  management  of  these 
reports.  Under  Title  III  these 
Commissions  are  designated  as 
recipients  of  reports  and  notifications 
required  by  sections  302.  304.  311  and 
312.  However,  section  313  does  not 
designate  any  specific  agency  as  the 
recipient  of  the  reports  submitted  to  the 
States.  Therefore,  some  States  may 
choose  to  direct  such  reporting  to  their 
environmental  or  public  health 
departments.  Whatever  the  decision. 
States  also  have  a  responsibility  under 
Title  III  to  make  this  information 
available  to  the  public. 

Section  313(h)  states  that  the  toxic 
chemical  release  information  reported  to 
EPA  and  the  States  is  intended  to 
provide  information  to  Federal,  State, 
and  local  governments  and  the  public, 
including  citizens  of  communities 
surrounding  covered  facilities.  To  the 
extent  consistent  with  trade  secret 
considerations  in  section  322,  the 
information  reported  is  intended  to 
inform  persons  about  releases  of  toxic 
chemicals  to  the  environment.  The 
information  is  also  intended  to  assist 
government  agencies,  researchers,  and 
other  persons  in  the  conduct  of  research 
and  data  gathering;  to  aid  in  the 
development  of  regulations,  guidelines, 
and  standards;  and  for  other  similar 
purposes. 

B.  Summary  of  Public  Participation 

EPA  held  pre-proposal  public 
meetings  on  January  8  and  9, 1987  to 
discuss  the  section  313  reporting  form 
and  related  reporting  requirements.  Prior 
to  these  meetings.  EPA  made  materials 
available  to  the  public  which  included  a 
draft  form  with  instructions,  a  draft 
paper  that  discussed  form-related 
issues,  a  paper  describing  an  exercise 
conducted  by  EPA  staff  to  test  various 
potential  versions  of  a  reporting  form, 
and  a  copy  of  section  313. 

More  than  100  persons,  representing  a 
wide  range  of  interests,  attended  the  2 
days  of  public  meetings.  The  discussion 
at  the  meetings  focused  on  the  potential 
reporting  elements  that  the  form  could 
contain  and  the  associated  reporting 
issues.  Comments  received  during  these 
meetings  proved  valuable  in  shaping  the 
proposed  requirements  depicted  in  this 
proposed  rule.  The  docket  for  this 
rulemaking  contains  comments  received 
at  these  meetings  as  well  as  written 
comments  received  at,  and  subsequent 
to,  the  public  meetings. 

In  addition  to  the  public  meetings 
described  above,  EPA  staff  have  met. 


upon  request,  with  representatives  of 
companies  and  trade  associations  likely 
to  be  affected  by  the  rule,  with 
representatives  of  public  interest  groups, 
and  with  State  government 
representatives.  Summaries  of  such 
meetings  are  also  available  for  review  in 
the  public  docket. 

III.  Chemicals  Covered  by  the  Proposed 
Rule 

A.  The  Mandated  List  of  Chemicals 

Section  313(c)  of  Title  HI  states  that 
the  toxic  chemicals  subject  to  the 
requirements  of  the  section  are  those 
chemicals  on  the  list  in  Senate 
Environment  and  Public  Works 
Committee  Print  No  9&-169.  including 
any  revisions  to  this  list  made  by  EPA. 
The  list  in  the  above- referenced 
Committee  Print  contains  309  entries, 
with  associated  Chemical  Abstracts 
Service  (CAS)  registry  numbers,  plus  20 
additional  category  entnes  (without 
specific  CAS  numbers). 

Subpart  C  of  this  proposed  rule 
contains  those  chemicals  and  categories. 
Specifically.  §  372.45  of  Subpart  C 
contains  the  chemicals  and  categories 
organized  in  several  different  ways.  The 
entries  that  have  CAS  numbers  are 
listed  twice.  One  list  is  in  alphabetical 
order  and  the  second  list  is  in  CAS 
number  order.  These  chemical  entries 
are  presented  in  this  manner  so  that 
persons  who  must  refer  to  the  list  may 
more  easily  locate  a  chemical  they 
manufacture,  process  or  otherwise  use. 
A  third  list  contains  the  chemical 
categories,  which  are  arranged  in 
alphabetical  order. 

The  effective  date  column  in  the 
listings  refers  to  the  beginning  calendar 
year  for  which  release  data  are  to  be 
reported  This  proposed  rule  contains 
the  initial  listing  of  the  chemicals. 
Therefore,  all  chemicals  have  an 
effective  date  of  January  1,  1987.  If  EPA 
adds  a  chemical  to  the  list,  the  effective 
date  column  will  contain  a  date 
corresponding  to  the  first  calendar  year 
for  which  release  data  are  to  be 
reported,  in  accordance  with  section 
313(d)(4)  of  Title  lU. 

B.  Proposed  Technical  Modifications  to 
the  List 

EPA  is  proposing  to  incorporate 
certain  technical  modifications  and 
clarifications  to  the  lii.t  of  chemicals  and 
chemical  categories. 

1.  Duplicative  Listings  RulaUng  to 
Compounds.  Upon  reviewing  the 
Committee  Print,  EPA  noted  that  certain 
of  the  listed  chemical  categories  appear 
to  be  duplicated  in  the  CAS  number 
specific  list.  For  example,  "Copper  and 
compounds"  appears  with  the  CAS 


number  7440-50-8  and  "Copper 
compounds"  also  appears  as  a  chemical 
category  listing.  The  reason  for  the 
apparent  duplication  is  that  the 
Committee  Print  listed  the  parent  metal, 
copper,  with  its  attendant  CAS  number. 
This  same  pattern  holds  true  for  the 
other  metal  and  metal  compound 
listings.  Therefore,  ElPA  is  proposing  a 
technical  modification  to  that  part  of  the 
chemical  listing  containing  CAS 
numbers.  This  change  removes  the  "and 
compounds"  phrase  designations  where 
the  CAS  number  actually  refers  to  a 
specific  parent  metal  or  other  specific 
category  member. 

2.  Basic  definitions  for  the  listed 
chemical  categories.  The  20  chemical 
categories  mandated  for  inclusion  by  the 
Committee  F*rint  cover  a  wide  range  of 
metal-containing  compounds  as  well  as 
certain  organic  compounds.  EPA  has 
developed  brief,  proposed  definitions  for 
each  category.  These  definitions  appear 
after  the  listed  category  name  in 
proposed  §  372.45(c).  They  are  included 
in  the  regulation  to  help  clarify  the  basic 
scope  of  each  category  for  reporting 
purposes. 

3.  Reporting  listed  trade  name 
chemicals.  Certain  of  the  entries  on  the 
Committee  Print  are  product  trade 
names,  not  chemical  names.  For 
example,  the  entry  Parathion  is  a  trade 
name.  The  chemical  name  with  the 
corresponding  CAS  registry  number  is 
Phosphorothioic  acid,  0,0-diethyl-o-(4- 
nitrophenyl)  ester.  EPA  has  received 
comment  stating  that  a  company  that 
makes  a  section  313  chemical,  but  sells 
it  under  a  different  trade  name,  should 
not  be  required  to  report  the  chemical 
using  its  competitor's  trade  name.  The 
commenter  stated  that  there  may  even 
be  legal  constraints  to  such  reporting. 

EPA  agrees  with  this  comment.  As  a 
result  EPA  is  proposing  to  replace  trade 
name  entries  with  the  CAS  prefered 
chemical  name.  The  proposed  list  in 
§  372.45  contains  the  trade  name  as 
present  in  the  Committee  Pnnt  followed 
in  solid  brackets  by  the  CAS  prefered 
chemical  name.  EPA  proposes  that  this 
CAS  prefered  chemical  name  be 
reported  rather  than  the  trade  name. 

4.  Clarification  of  certain  qualifiers 
that  appear  next  to  chemical  names. 
Certain  of  the  chemicals  listed  in  the 
Committee  Print  have  parenthetic 
qualifiers  listed  next  to  them. 
Commenters  requested  that  EPA  provide 
some  clanfication  or  interpretation  of 
these  qualifiers. 

Three  of  the  metals  on  the  list 
(aluminum,  vanadium,  and  zinc)  contain 
the  qualifier  "fume  or  dust".  ElPA 
interprets  this  qualifier  to  mean  that  a 
facility  is  manufacturing,  processing,  or 
using  the  metal  in  the  physical  form  of 


fume  or  dust.  As  explained  in  Unit  IV .C 
the  proposed  definition  of  the  term 
manufacture  includes  the  generation  of 
a  chemical  as  a  byproduct  or  impurity. 
In  such  cases,  a  facility  should 
determine  if,  for  example,  it  generated 
more  than  the  1987  threshold  of  75,000 
pounds  per  year  of  aluminum  fume  or 
dust  as  a  byproduct  of  its  activities.  If  so 
then  the  facihty  must  report.  Similarly 
there  may  be  certain  technologies  in 
which  one  of  these  metals  are  processed 
in  the  form  of  a  fume  or  dust  in  order  to 
make  other  chemicals  or  other  products 
for  distribution  in  commerce.  Again,  if 
more  than  the  applicable  threshold 
quantity  is  processed  in  a  year,  this 
triggers  reporting. 

Two  of  the  chemicals  entries  contain 
a  qualifier  relating  to  manufacture.  For 
isopropyl  alcohol  the  qualifier  reads 
"mfg.  —  strong  acid  process."  For 
saccharin  the  qualifier  simply  reads 
"manufacturing."  In  the  case  of 
isopropyl  alcohol.  EPA  proposes  to 
interpret  the  qualifier  to  mean  that  only 
persons  who  manufacturer  isopropyl 
alcohol  by  the  strong  acid  process 
would  be  required  to  report.  In  the  case 
of  saccharin,  only  manufactures  of 
saccharin  would  be  required  to  report.  A 
facility  that  processes  or  otherwise  uses 
either  chemical  would  not  be  required  to 
report  for  those  chemicals. 

Four  substances  on  the  list  are 
qualified  by  the  term  "solution."  These 
substances  are  ammonium  nitrate, 
ammonium  sulfate,  sodium  hydroxide, 
and  sodium  sulfate.  EPA  interprets  the 
term  "solution"  to  refer  to  the  physical 
state  of  these  chemicals.  Only  facilities 
that  manufacture,  process,  or  use  these 
chemicals  in  the  form  of  a  solution 
would  be  required  to  report  these 
chemicals. 

The  listing  for  phosphorus  is  qualified 
by  the  term  "yellow  or  white."  This 
refers  to  a  chemical  state  of  phosphorus 
meaning  that  only  manufacturing, 
processing,  or  use  of  phosphorus  in  the 
yellow  or  white  states  would  trigger 
reporting.  Conversely,  manufacturing, 
processing,  or  use  of  "black  "  or  "red" 
phosphorus  would  not  trigger  reporting. 

The  listing  for  asbestos  is  qualified  by 
the  term  "friable."  This  term  refers  to  a 
physical  characteristic  of  asbestos.  The 
EPA  interprets  "friable"  as  being 
crumbled,  pulverized,  or  reducable  to  j 
powder  with  hand  pressure.  Again,  only 
manufacturing,  processing,  or  use  of 
asbestos  in  the  friable  form  would 
trigger  reporting. 

C.  Authority  and  Mechanisms  for 
Changing  the  List 

Section  313(d)  provides  EPA  the 
authority  to  revise  the  list  of  chemicals. 
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Such  revisions  must  be  made  through 
notice  and  comment  rulemaking 
procedures.  A  chemical  may  be  added 
to  the  list  if  EPA  determines  that  there  is 
sufncient  evidence  that  the  chemical 
meets  any  one  of  several  human  health 
or  environmental  effects  criteria,  as 
outlined  in  section  313(d)(2).  A  chemical 
may  be  deleted  from  the  list  if  FPA 
determines  that  there  is  not  sufficient 
evidence  to  establish  that  the  chemical 
meets  any  of  the  criteria. 

Proposals  to  add  or  delete  chemicals 
can  arise  from  two  basic  activities, 
either  by  EPA  s  own  review  of 
chemicals,  or  through  consideration  of 
public  petitions  authorized  under 
section  313(e).  For  a  detailed  discussion 
of  the  petitions  process  and  the  criteria 
mentioned  above,  refer  to  EPA's  section 
313  petitions  policy  notice  published  in 
the  Federal  Resister  of  February  4. 1987 
(52  FR  3479) 

IV.  Who  Must  Report 

Section  313(b)  provides  that  owners 
and  operators  of  covered  facilities  are 
subject  to  the  reporting  requirements 
contained  in  section  313(a).  If  a  facility 
is  owned  by  one  person  but  operated  by 
another  then  either  person  may  report. 
However,  if  a  report  is  not  submitted  for 
a  covered  facility,  EPA  would  hold  both 
persons  liable  for  any  applicable 
penalties  under  section  325  of  Title  III. 

Section  329(4)  of  Title  III  defines  the 
term  "facility"  as  all  buildings, 
equipment,  structures,  and  other 
stationary  items  which  are  located  on  a 
single  site  or  on  contiguous  or  adjacent 
sites  and  which  are  owned  or  operated 
by  the  same  person  (or  by  any  person 
who  controls,  is  controlled  by,  or  under 
common  control  with,  such  person). 

Therefore,  a  facility  is  a  broad 
concept  and  may  include  the  activities 
of  more  than  one  manufacturing  plant 
site.  One  commenter  stated  that  the 
physical  boundaries  of  their  facility 
would  encompass  five  plant  sites.  These 
sites  are.  for  all  practical  purposes, 
separate  business  units  that  may  or  may 
not  make,  process,  or  use  the  same 
chemicals.  The  commenter  explained 
that  it  would  be  difficult  to  develop  a 
single  "facility"  report  for  the  purposes 
of  this  proposed  rule.  One  option  EPA  is 
considering  is  to  allow  reporting  by  such 
separate  plants  rather  than  requiring 
one  report  that  would  aggregate  the 
emissions  of  the  same  chemical  from  all 
plants  within  a  facility.  The  major 
disadvantage  of  this  plant-specific 
approach  is  that  the  Agency  may  lose 
emissions  data  otherwise  captured  by 
the  broader  approach.  For  example, 
several  of  the  sites  may  process  the 
same  listed  toxic  chemical  but  none  of 
them  individually  may  meet  the 
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threshold  for  reporting  that  chemical. 
Under  the  aggregate  facility  approach, 
the  total  amount  processed  by  all  such 
sites  might  exceed  the  threshold,  thus 
triggering  a  report.  There  is  also  the 
basic  difficulty  of  consistently  defining 
the  subunits  for  reporting.  EPA  is 
requesting  comment  on  how  common 
such  multiple  plant  site  situations  are 
within  the  manufacturing  industry  and 
how  EPA  may  most  reasonably  deal 
with  this  plant  site  versus  facility 
reporting  issue. 

A.  Covered  Facilities 

Section  313(b)  further  specifies  that  a 
facility  is  covered  for  purposes  of 
reporting  if  it  meets  all  of  the  following 
criteria: 

The  facility  has  10  or  more  full-time 
employees. 

The  facility  is  in  Standard  Industrial 
Classification  (SIC)  codes  20  through  39 
(as  in  effect  on  July  1. 1985). 

The  facility  manufactured  (including 
quantities  imported),  processed,  or 
otherwise  used  a  listed  chemical  in 
amounts  that  exceed  certain  threshold 
quantities  (see  Unit  V.A.  below)  during 
the  calendar  year  for  which  reporting  is 
required. 

The  statute  targets  facilitieB  in  the 
manufacturing  sector  of  the  economy  by 
designating  SIC  codes  20  through  39.  In 
brief,  a  facility  is  considered  to  be 
covered  under  the  SIC  code  criteria  if  its 
primary  SIC  code  is  within  the  20 
through  39  designations.  A  primary  SIC 
code  is  generally  considered  to  be  the 
code  related  to  the  types  of  products 
distributed  from  that  facility  that  have 
the  highest  dollar  value  added. 

In  addition,  a  facility  that  may  not 
consider  its  primary  SIC  code  to  be  in 
the  20  through  39  range.  It  may, 
however,  engage  in  1  or  more  activities 
in  the  SIC  code  20  through  39  range,  thus 
meeting  the  SIC  code  criteria  for  the 
purposes  of  this  proposed  rule.  For 
example,  a  large  facility  may  consider 
its  primary  SIC  code  to  be  13,  relating  to 
oil  and  gas  extraction.  However,  within 
that  facility  there  may  be  specific  sites 
or  other  definable  units  engaged  in 
production  of  chemicals  (SIC  28)  or 
refining  of  petroleum  products  (SIC  29). 
EPA  believes  that  it  is  important  to 
cover  these  situations  where  significant 
emissions  of  chemicals  might  occur  but 
would  not  otherwise  be  reported.  This 
interpretation  is  also  consistent  with  the 
Occupational  Safety  and  Health 
Administration's  (OSHA)  intepretation 
of  facilities  subject  to  the  Hazard 
Communication  Standards. 

At  the  time  the  legislation  was 
drafted,  the  most  current  revision  of  the 
SIC  code  manual  was  actually  1972  with 
a  supplement  published  in  1977.  EPA 


interprets  the  parenthetical  reference  in 
the  statute  to  July  1.  1985  to  mean  the 
most  recent  update  of  the  SIC  code 
system.  EPA  does  not  believe  that 
Congress  intended  the  facility  SIC  code 
designations  to  be  frozen  m  time.  The 
Office  of  Management  and  Budget 
(OMB)  has  updated  the  SIC  code  system 
effective  [anuary  1.  1987.  Therefore.  EPA 
proposes  to  use  this  most  current  update 
of  the  SIC  code  system  and  any 
subsequent  revisions  as  the  basis  for 
facilities  to  determine  whether  they  may 
be  subject  to  reporting.  EPA  expects  that 
these  basic  manufacturing  designations 
will  remain  relatively  stable  over  time. 
For  example,  in  the  1987  revision  there 
are  no  basic  additions,  deletions,  or 
movements  of  facility  types  in  the  20 
through  39  code  part  (Part  D— 
Manufacturing)  as  compared  with  the 
preceeding  edition  of  the  SIC  Code 
Manual. 

OMB  published  its  final  notice  of 
decisions  regarding  the  SIC  code  manual 
update  in  the  Federal  Register  of 
October  1.  1986  (51  FR  35170)  Refer  to 
that  notice  for  relevant  modifications  in 
SIC  codes  20  through  39  Also  see  the 
Instructions  for  EPA  Form  R  for 
information  on  how  to  obtain  a  copy  of 
the  updated  SIC  code  manual,  or  check 
with  a  local  library.  If  a  person  engaged 
in  manufacturing  activities  is  not 
already  familiar  with  the  facility's 
primary  SIC  code  then  he  can  contact 
his  trade  association,  legal  counsel,  or 
the  Chamber  of  Commerce  for 
assistance. 

B.  Modifying  the  Requirements  for 
Facilities  Covered 

This  proposed  rule  contains  the  SIC 
code  designations  as  present  in  the 
statute.  However,  section  313(b)(1)(B)  of 
the  statute  allows  EPA  to  modify  the 
requirements  for  facilities  covered  by 
adding  or  deleting  SIC  codes,  but  only  to 
the  extent  necessary  to  carry  out  the 
purposes  of  section  313.  Also,  EPA  may. 
at  its  own  discretion,  or  at  the  request  of 
a  state  governor,  apply  the  reporting 
provisions  of  section  313  to  specific 
facilities  not  covered  by  the  SIC  codes 
(or  other  facility  criteria)  in  accordance 
with  the  criteria  set  forth  in  secfion 
313(b)(2). 

FPA  is  not  proposing  at  this  time  to 
add  or  delete  SIC  codes  or  make  any 
individual  facility  designations.  The 
Agency  has  received  comments 
suggesting  that  certain  facilities  in 
segments  of  the  economy  other  than 
those  covered  by  SIC  codes  20  through 
39  may  release  significant  quantities  of 
toxic  chemicals  covered  by  this 
proposed  rule  Examples  given  are 
warehouses  or  other  storage  facilities. 


wholesale  distributors  of  chemicals 
(where  processing  activities  such  as 
repackaging  may  occur),  commercial 
waste  treatment  facilities,  and  some 
types  of  Federal  facilities.  EPA  is 
seeking  further  comment  on  the  issue  of 
modifying  the  SIC  code  coverage. 
Commenlers  should  state  specifically 
the  segment  of  the  industry  tbey  believe 
should  be  covered  or  deleted,  the 
specific  SIC  code  designalion(s).  and 
how  the  inclusion  or  deletion  of  such 
facilities  is  consistent  with  the  basic 
objectives  of  the  statute. 

C.  Applicability  Based  on  Manufacture, 
Process,  or  Use 

A  person  that  determines  that  the 
facility  meets  the  employment  and  SIC 
code  standards  for  being  a  covered 
facility  must  then  determine  if  the 
facility  manufactures,  processes,  or 
otherwise  uses  a  listed  toxic  chemical  in 
excess  of  certain  annual  threshold 
quantities  (see  Unit  V  for  these 
threshold  values).  Section  313(b)(1)(C) 
contains  definitions  for  the  terms 
"manufacture"  and  "process." 

1.  Manufacture.  As  defined  by  the 
statute,  the  term  "manufacture"  means 
to  produce,  prepare,  import,  or 
compound  a  toxic  chemical. 

It  is  important  to  note  that  the  term 
manufacture  includes  importation. 
Commenters  requested  clarification  as 
to  whether  all  importers  of  listed  toxic 
chemicals  are  subject  to  reporting. 
Inclusion  of  the  term  import  in  the 
manufacture  definition  equates  the 
action  of  importing  with  that  of 
producing  the  same  chemical.  It  does  not 
directly  define  a  "person"  subject  to 
reporting.  The  determining  factor  is 
whether  the  facility  receiving  the 
imported  chemical  falls  within  the  SIC 
code  20  through  39  range.  For  example,  a 
company  that  is  primarily  an  import 
agent  may  not  be  subject  because  its 
facility  may  not  be  classified  in  the 
covered  SIC  codes.  On  the  other  hand,  a 
chemical  manufacturing  facility  that 
orders  and  receives  a  chemical 
substance  from  a  foreign  .supplier  (either 
directly  or  through  an  agent)  would  most 
likely  be  subject  to  reporting. 

EPA  wishes  to  clarify  another  point 
relating  to  quantities  imported  and  the 
threshold  determinations.  If  a  facility 
both  makes  and  imports  the  same 
covered  chemical  in  the  same  year,  then 
the  facility  would  add  those  quantities 
together  when  making  the 
manufacturing  threshold  determination. 

EPA  IS  proposing  to  further  interpret 
the  statutory  definition  of 
"manufacture"  to  include  coincidental 
production  of  a  toxic  chemical  (e.g..  as  a 
byproduct  or  impurity)  resulting  from 
the  manufacture,  processing,  use  or 


disposal  of  other  chemical  substances. 
EPA  believes  that  significant  quantities 
of  listed  toxic  chemicals  can  hie 
produced  as  byproducts  or  impurities.  If 
that  chemical  is  produced  coincidentally 
in  quantities  that  exceed  the  specified 
thresholds  urvder  section  313.  then  it  is 
important  to  account  for  releases  of  that 
toxic  chemical  to  the  environment  in  the 
same  way  as  a  person  would  account 
for  the  releases  associated  with 
producing  that  chemical  as  a 
commercial  end  product. 

2.  Process.  As  defined  by  the  statute, 
the  term  "process"  means  the 
preparation  of  a  toxic  chemical  after  its 
manufacture  for  distribution  in 
commerce — (a)  in  the  same  form  or 
physical  state  as.  or  in  a  different  form 
or  physical  state  from,  that  in  which  it  is 
received  by  the  person  so  preparing 
such  substance,  or  fb)  as  part  of  an 
article  containing  the  toxic  chemical. 

In  general,  processing  includes  making 
mixtures,  repackaging,  or  use  of  a 
chemical  as  a  feedstock,  raw  material, 
or  starting  material  for  making  another 
chemical.  Processing  also  includes 
incorporating  a  chemical  into  an  article. 

EPA  also  interprets  the  term 
"process"  to  apply  to  the  processing  of  a 
toxic  chemical  that  is  a  component  of  a 
mixture  or  other  trade  name  product. 
This  would  include  processing  of  a  toxic 
chemical  that  is  an  impurity  in  such 
product.  That  is,  if  a  person  is 
processing  a  chemical  or  mixture  that 
contains  an  impunty.  then  the  person  is 
processing  that  impurity. 

3.  Otherwise  used.  The  statute  does 
not  define  the  term  "otherwise  used" 
and  no  guidance  with  respect  to  this 
term  is  provided  in  the  legislative 
history.  EPA  proposes  to  define 
"otherwise  used"  as  any  use  of  a  toxic 
chemical  at  a  covered  facility  that  is  not 
an  action  covered  by  the  terms 
"manufacture"  or  "process,"  and 
includes  use  of  a  toxic  chemical 
contained  in  a  mixture  or  trade  name 
product.  For  example,  a  chemical  would 
be  otherwise  used  if  it  is  used  as  a 
solvent  to  aid  a  chemical  process  but 
does  not  intentionally  become  part  of 
the  product  distributed  in  commerce. 
Another  example  would  be  a  chemical 
used  as  an  aid  in  manufacturing  such  as 
a  lubricant  or  metalworking  fluid.  Such 
uses  do  not  fall  within  the  definitions  of 
manufacture  or  process. 

EPA  believes  that  it  is  necessary  to 
define  the  term  "otherwise  used"  to 
make  a  distinction  between  processing 
and  other  uses,  primarily  as  they  relate 
to  the  threshold  values  discussed  in  Unit 
V.  In  particular,  a  facility  that  processes 
a  chemical  has  a  higher  threshold 
assigned  to  it  by  the  statute  than  a 
facility  that  uses  (i.e.,  otherwise  uses) 


that  chemical.  For  example,  a  facility 
that  incorporates  toluene  into  a  mixture 
for  distribution  in  commerce  is 
processing  that  chemical.  Provided  the 
facility  meets  the  SIC  code  and 
employment  triggers  above,  the  facility 
must  report  if  it  processes  more  than 
75,000  pounds  of  toluene  in  1987.  A 
facility  that  "otherwise  uses"  toluene, 
for  example  to  clean  equipment,  is  not 
processing  toluene.  Therefore  the 
threshold  is  use  of  more  than  10.000 
pounds  per  year  of  toluene.  EPA 
requests  comment  on  the  proposed 
definition  of  "otherwise  used"  and  its 
application  in  the  proposed  rule. 

EPA  also  interprets  the  terms 
"otherwise  use"  or  "otherwise  used"  to 
include  use  of  a  toxic  chemical  that  is  a 
component  of  a  mixture  or  other  trade 
name  product.  That  is.  if  a  facility  is 
using  such  product  it  is  thereby  using 
the  toxic  chemical. 

4.  Determining  applicability  when 
mixtures  or  trade  name  products  ore  of 
undetermined  composition.  Commenters 
pointed  out  to  the  Agency  that 
importers,  users,  and  processors  of 
mixtures  and  trade  name  products  may 
not  know  that  they  are  subject  to 
reporting  because  the  composition  of 
such  products  may  not  be  readily 
apparent.  EPA  has  developed  a  support 
document  titled  "Toxic  Chemical 
Release  Inventory — Glossary  of 
Synonyms. "  This  document  is  designed 
to  aid  respondents  in  identifying  tite  fact 
that  they  may  be  making,  processing,  or 
using  a  listed  toxic  cliemical. 

However,  the  Agency  realizes  that  the 
composition  of  many  mixtures  or  trade 
name  products  may  be  considered  trade 
secret  by  the  manufacturer  or  supplier  of 
those  products.  Thus  the  identity  of 
chemicals  subject  to  section  313 
reporting  may  not.  for  example,  be 
entered  on  the  Material  Safety  Data 
Sheet  (MSDS)  for  that  product. 

Section  313(g)(1)(C)  states  that  a 
person  must  report  the  information 
required  for  those  toxic  chemicals 
"known  to  be  present  at  the  facility."  In 
those  cases  involving  importation,  use. 
or  processing  of  products  of 
undetermined  composition,  EPA 
believes  that  a  facility  must  take 
reasonable  steps  to  identify  any 
reportable  chemicals  in  those  products. 

a.  Guidance  to  importers,  users,  and 
processors.  EPA  offers  the  following 
guidance  for  making  such  a  reasonable 
determination  relating  to  mixtures  and 
trade  name  products  of  unknown 
composition.  In  this  discussion  the  term 
user  applies  to  importers,  users,  and 
processors  of  the  product  in  question. 
The  term  supplier  is  used  to  indicate  the 
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manufacturer  or  processor  who 
distributed  the  product  in  commerce. 

Users  meeting^he  SIC  code  and 
employment  triggers  should  survey  their 
facilities  for  mixtures  or  trade  name 
products  that  they  either  use  in  excess 
of  10.000  pounds  per  year  or  import  or 
process  in  excess  of  75.000  pounds  per 
year  (the  1987  processing  threshold). 
Contact  the  supplier  of  the  product 
and  ask  if  the  product  contains  a 
chemical  or  chemical  category  members 
listed  for  reporting  under  section  313.  if 
the  supplier  is  unaware  of  the  reporting 
requirements,  provide  the  supplier  the 
citation  to  this  Federal  Register 
document  and  follow  up  on  the  contact. 

If  the  supplier  confirms  that  the 
product  contains  no  section  313  listed 
chemical  or  category  member,  then  the 
user  has  no  further  reporting 
responsibility  with  respect  to  that 
particular  product. 

If  the  supplier  of  the  product  refuses 
to  answer  the  question  on  grounds  of 
trade  secret  protection,  the  user  could 
offer  to  enter  into  a  confidentiality 
agreement  with  the  supplier.  If  this 
approach  is  unsuccessful,  EPA  would 
consider  that  the  user  has  reached  the 
limit  of  his  or  her  ability  to  reasonably 
determine  the  presence  of  a  Usted 
chemical  in  that  product.  The  user 
should,  however,  document  his  or  her 
attempts  to  make  this  determination. 

If  the  supplier  of  the  product  confirms 
that  the  product  contains  a  listed  section 
313  chemical,  the  user  should  request 
the  specific  identity  of  the  listed 
chemical  and  the  percent  by  weight  of 
that  chemicaj  in  the  product.  Should  the 
supplier  refuse  to  provide  this  specific 
identity,  the  user  should  ask  for  the 
generic  classification  name  that  the 
regulation  assigns  to  that  chemical  (see 
proposed  5  372.42  for  this  list  of  generic 
classifications  to  be  used  when  a 
respondent  claims  specific  chemical 
identity  as  trade  secret).  Disclosing  this 
generic  identify  to  the  user  would  give 
the  user  enough  information  to  make  a 
minimal  report.  Also,  it  would  give  the 
Agency  and  the  public  at  least  an 
indication  that  the  user  may  be  emitting 
one  or  more  listed  toxic  chemicals  as  a 
result  of  the  facility's  use.  importation, 
or  processing  of  a  mixture  or  other  trade 
name  product. 

If  the  supplier  provides  the  percentage 
by  weight  information  requested,  the 
user  should  first  determine  whether  the 
quantity  of  the  chemical  meets  the 
threshold  for  reporting  that  particular 
listed  chemical  (i.e..  multiply  that 
percentage  by  the  total  annual  pounds 
of  the  product  used).  If  an  applicable 
threshold  is  exceeded,  that  percentage 
figure  would  be  further  applied  for 


purposes  of  calculating  emissions  of  the 
listed  chemical. 

If  the  supplier  does  not  or  will  not 
provide  the  percentage  composition 
information.  EPA  would  consider  that 
the  user  still  has  a  limited  responsibility 
to  report.  EPA  is  proposing  that  in  such 
cases  where  a  product  is  known  to 
contain  a  listed  toxic  chemical  but  the 
specific  composition  cannot  be 
determined,  the  statutory  thresholds  for 
reporting  would  apply  to  such  mixture 
or  trade  name  product  as  a  whole.  Such 
product  is  known  to  contain  a  listed 
toxic  chemical.  Therefore,  EPA  proposes 
to  err  on  the  side  of  caution  because, 
under  a  worst-case  assumption,  it  is 
possible  that  the  product  is  100  percent 
listed  toxic  chemical. 

However,  because  of  the  lack  of 
composition  information,  EPA  considers 
that  a  user  would  not  be  able  to 
reasonably  estimate  the  emissions  of  the 
toxic  chemical  in  question.  Therefore,  in 
such  cases  the  user  would  only  be 
responsible  for  completing  sections  of 
the  form  that  deal  with  facility 
identification,  chemical  identification, 
and  use  of  the  chemical  at  the  facility 
(sections  I  through  V  of  the  reporting 
form).  No  on-site  quantity  information, 
release  data,  or  treatment-related 
Information  would  be  required  because 
the  reporter  would  not  have  the 
information  to  complete  those  sections 
of  the  form.  EPA  beUeves  that  both 
government  authorities  and  the  public 
would  still  benefit  from  knowing  that 
products  containing  reportable  toxic 
chemicals  are  being  imported,  used,  or 
processed  at  certain  locations  even  if 
the  emissions  of  such  chemicals  are  not 
quantified. 

If  the  user  is  only  able  to  determine 
that  the  product  contains  some 
unspecified  listed  chemical,  the  user 
would  fill  in  the  product  name  in  the 
space  provided  on  the  form  for  chemical 
identity.  The  Instructions  for  the  form 
provide  a  flow  chart  for  determining  the 
information  related  to  mixture  and  trade 
name  products  that  would  be  reported, 
b.  Guidance  to  producers  of  mixtures 
and  trade  name  products  containing 
listed  toxic  chemicals.  It  is  obvious  from 
the  above  discussion  that  importers, 
users,  and  processors  of  mixtures  or 
trade  name  products  may  have  to  do  a 
considerable  amount  of  work  to 
determine  if  and  what  they  must  report 
under  section  313.  As  a  means  of 
reducing  this  burden.  EPA  strongly  urges 
manufacturers  or  processors  who 
incorporate  listed  toxic  chemicals  into 
mixtures  or  trade  name  products  to  take 
the  initiative  to  inform  their  customers 
of  the  presence  of  section  313  chemicals 
in  those  products.  Such  producers 
should  provide  information  sufficient  for 


their  customers  to  meet  their 
responsibilites  under  the  statute.  EPA 
believes  that  the  presence  of  one  or 
more  of  the  section  313  toxic  chemicals 
in  a  product  should  be  Information 
incorporated  into  the  MSDS  for  that 
product.  Such  information  should 
include  the  percent  composition  of  the 
toxic  chemicals  in  the  product. 

If  the  producer  considers  that  the 
specific  chemical  identity  information  is 
worthy  of  trade  secret  protection,  then 
the  producer  should  provide  customers 
with  enough  information  for  those 
customers  to  meet  their  minimum 
reporting  requirement.  As  discussed 
above,  producers  and  customers  could 
enter  into  confidentiality  agreements. 
Alternatively,  the  producer  could 
provide  the  customer  with  the  generic 
classification  identity  of  the  toxic 
chemical  that  the  producer  would  enter 
on  its  own  report  to  EPA  and  the  State 
under  section  313.  Because  the  specific 
chemical  identity  would  be  masked, 
providing  the  percentage  composition 
information  to  the  customer  should  not, 
in  the  Agency's  opinion,  jeopardize  the 
confidential  nature  of  the  formulation. 

c  Alternatives  for  developing 
information  about  mixtures  and  trade 
name  products.  EPA  is  considering  other 
means  for  providing  users  and 
processors  of  mixtures  or  trade  name 
products  with  information  sufficient  to 
comply  with  the  law. 

One  option  would  be  to  use  the 
genera!  rulemaking  authority  of  section 
328  of  Title  III  to  require  producers  of 
trade  name  products  to  notify 
customers.  Manufacturers,  importers,  or 
processors  of  a  listed  substance  would 
be  required  to  notify  their  customers 
(who  order  10.000  lbs  or  more  of  the 
product  per  year)  that  they  are  using  a 
product  containing  a  section  313  listed 
chemical  and  that  they  may  be  subject 
to  emissions  reporting.  This  would  at  a 
minimum  increase  the  awarenesss  of  the 
user  community  regarding  its  potential 
reporting  responsibility. 

A  second  option  would  be  to  require 
these  same  manufacturers,  importers, 
and  processors  to  report  to  EPA  the 
trade  name  of  the  products  they 
distribute  in  commerce  that  contain  a 
section  313  chemical  and  the  percentage 
by  weight  of  the  chemical  in  that 
product.  Chemical  identity  could  be 
claimed  trade  secret  EPA  would  then 
publish  a  comprehensive  list  of  trade 
name  products  containing  listed 
chemicals.  The  list  would  contain  either 
the  specific  identity  or  the 
corresponding  genenc  classification 
name  along  with  the  percent  by  weight 
information. 


A  third  option  would  be  to  require 
producers  to  report  to  EPA  the  names 
and  addresses  of  customers  that 
purchase  more  than  the  quantity  of  a 
product  that  would  potentially  put  that 
customer  over  the  threshold  for  use  of 
the  specific  toxic  chemical  contained  in 
that  product.  For  example,  if  a  product 
contains  50  percent  by  weight  of  a  toxic 
chemical,  then  the  producer  would 
report  to  EPA  the  names  and  addresses 
of  those  customers  who  purchase  in 
excess  of  20.000  pounds  of  the  product 
in  a  calendar  year. 

EPA  requests  comment  on  the  issue  of 
reporting  mixtures  and  trade  name 
products  containing  listed  toxic 
chemicals  and  options  for  providing 
importers,  users,  and  processors  of  such 
products  with  the  information  they  need 
for  purposes  of  compliance. 

V,  General  Reporting  Requirements 

A.  Threshold  Amounts  for  Reporting 

Section  313(f)  establishes  thresholds 
for  purposes  of  reporting  toxic 
chemicals.  These  threshold  amounts 
further  define  which  owners  or 
operators  of  covered  facilities  must 
submit  toxic  chemical  release  forms  to 
EPA  and  the  States.  These  statutory 
criteria  are  reflected  in  proposed 
§  372.12. 

1 .  For  a  listed  toxic  chemical  that  is 
manufactured  (including  imported)  or 
processed.  Facilities  that  manufacture, 
or  process  a  listed  chemical  must  report 
if  they  manufactured  (including 
quantities  imported)  or  processed 
amounts  in  excess  of  the  following 
thresholds  for  the  calendar  years: 
1987—75,000  pounds  per  year. 
1988—50,000  pounds  per  year. 

1989  and  thereafter— 25,000  pounds  per 
year. 

2.  For  a  listed  toxic  chemical 
"otherwise  used. "The  threshold  amount 
for  a  use  other  than  manufacturing, 
importing,  or  processing  of  a  listed  toxic 
chemical  is  10.000  pounds  per  year.  A 
report  must  be  submitted  if  a  facility 
"otherwise  used  "  the  chemical  in  excess 
of  this  amount  during  a  calendar  year 
for  which  reporting  is  required. 

Owners  or  operators  of  facilities  that 
exceed  any  of  the  above  thresholds  are 
subject  to  the  reporting  requirements 
and  must  report  all  emissions  of  that 
chemical  from  the  facility.  For  example, 
a  company  might  manufacture  20.000 
pounds  of  a  listed  toxic  chemical  and 
use  15.000  pounds  of  that  production 
during  a  calendar  year.  The  facility 
would  report  because  it  exceeded  the 
use  threshold  quantity.  The  facility 
would  then  be  responsible  for  reporting 
emissions  of  the  chemical  from  the 
manufacturing  activity  as  well  as  the 


use  activity,  even  though  the 
manufacturing  activity  itself  did  not 
trigger  reporting. 

3.  Figuring  thresholds  in  connection 
with  the  listed  categories.  Companies 
that  manufacture,  process,  or  otherwise 
use  one  or  more  chemicals  that  would 
be  covered  by  a  category  listing  (e.g.,  the 
company  makes  several  copper- 
containing  compounds)  would  count  the 
total  pounds  of  all  such  compounds  in 
the  category  for  purposes  of  making  the 
threshold  determination, 

4.  Figuring  threshold  when  a  toxic 
chemical  is  a  mixture  component.  If  a 
toxic  chemical  is  a  component  of  a 
mixture  then  the  threshold  would  be 
determined  by  multiplying  the  mass 
percent  of  the  chemical  in  the  mixture 
times  the  total  annual  quantify  of  the 
mixture  that  is  used  or  processed.  One 
commenter  asked  whether  EPA  would 
apply  some  de  minimis  cut-off  for  this 
percentage  in  a  mixture.  Another 
commenter  suggested  a  1  percent  cut-off, 
citing  the  1  percent  cut-off  in  EPA's 
interim  final  rule  for  implementing 
section  302  of  Title  III  (51  FR  41570). 
EPA  is  not  proposing  any  de  minimis 
cut-off  as  part  of  the  threshold 
determination  provisions  of  this 
proposed  rule.  EPA  believes  that  if  a 
facility  can  determine  that  it  exceeds  the 
appropriate  poundage  thresholds  for  a 
particular  chemical  it  must  report 
regardless  of  the  mass  percent  value  of 
that  toxic  chemical  in  the  mixture.  For 
example,  a  company  uses  2,200.000 
pounds  of  a  mixture  in  a  year.  A 
chemical  is  known  to  constitute  one-half 
percent  by  weight  of  that  mixture.  The 
company  has  therefore  used  11,000 
pounds  of  the  toxic  chemical  and  would 
thus  be  subject  to  reporting. 

5.  Figuring  thresholds  when  a  toxic 
chemical  is  recycled  or  reused  at  the 
facility.  Cqmmenters  pointed  out  that 
certain  chemicals  may  be  recycled  or 
otherwise  reused  in  processes  within  the 
facility.  For  example,  the  company  uses 
and  recycles  15.000  pounds  of  a  solvent 
in  a  process.  However,  during  any  given 
year  they  may  only  purchase  2,000 
pounds  of  the  solvent  to  replace 
quantities  lost  or  amounts  of  spent 
solvent  removed  from  the  facility.  On  an 
annual,  "consumptive"  basis  one  could 
argue  that  they  have  not  exceeded  the 
use  threshold.  Commenters  questioned 
how  they  should  determine  whether 
they  exceed  the  annual  threshold 
quantities  in  such  cases.  EPA  proposes 
that  the  quantity  that  must  be  figured  is 
the  combination  of  the  amount  of  the 
chemical  in  the  recycle  or  reuse  activity 
at  the  beginning  of  the  reporting  period 
plus  any  additional  quantity  of  the  same 
chemical  brought  on  site  during  the  year. 


6.  EPA 's  authority  to  modify 
thresholds.  Section  313(f)(2)  states  that 
EPA  may  establish  a  different  threshold 
amount  for  a  toxic  chemical.  However, 
under  the  statute  any  revised  threshold 
must  obtain  reporting  on  a  substantial 
majority  of  total  releases  of  the  chemical 
at  all  facilities  subject  to  reporting.  In 
addition,  EPA  has  some  further 
discretion  under  this  paragraph  to 
establish  different  threshold  amounts 
based  on  classes  of  chemicals  or 
categories  of  facilities.  For  example,  the 
Agency  could  apply  a  different 
threshold  for  reporting  to  the  class  of 
metal  compounds.  A  threshold  change 
based  on  a  category  of  facilities  could 
include  facilities  in  certain  SIC  codes: 
facilities  with  a  different  number  of  full- 
time  employees  than  is  specified  by  the 
statute;  or  facilities  with  air  or  water 
releases  above  certain  thresholds  (e-g^ 
major  water  dischargers  or  those  subject 
to  an  air  permit). 

EPA  is  requesting  comment  on  the 
issue  of  whether  it  should  or  should  not 
establish  modified  thresholds.  The 
Agency  is  interested  in  data  that  would 
support  the  necessary  finding  that  a 
modified  threshold  would  still  generate 
reporting  on  a  substantial  majority  of 
total  releases,  as  the  statute  requires. 
For  example,  the  Small  Business 
Administration  (SEA)  has  suggested  that 
the  thresholds  be  modified  to  capture 
only  larger  facilities  (e.g..  facilities  with 
more  than  50  employees).  SBA  believes, 
based  on  recent  EPA  studies  conducted 
or  underway  in  four  regions  (i.e.,  Santa 
Clara  Valley,  Philadelphia,  Baltimore, 
and  Kanawa  Valley),  that  releases  from 
small  facilities  represent  a  small  percent 
of  aggregate  emissions  and  health  risks. 
Consequently,  this  approach  could 
potentially  capture  the  substantial 
majority  of  total  releases  and  provide 
several  benefits.  SBA  believes  that  this 
approach  could  allow  EPA,  States,  and 
the  facilities  to  concentrate  resources  on 
estimating  releases  of  concern,  reduce 
implementation  problems,  and  provide 
more  time  for  EPA  to  develop  a  quality 
data  base  and  refine  its  guidance  for 
small  business.  Under  SBA's  approach, 
EPA,  after  a  review  of  the  first  year  or 
two  of  data,  could  then  decide  whether 
the  thresholds  need  to  be  modified  and 
whether  additional  simplified  guidance 
for  smaller  facility  reporting  is 
warranted.  As  an  alternative  to 
exempting  small  firms  from  reporting  in 
the  first  two  years.  SBA  recommends 
that  EPA  consider  the  option  of 
requiring  small  firms  to  report  only  the 
production/use  figures  and  to  indicate 
whether  there  are  releases  (above  de 
minimis  levels)  to  air.  land,  and  water. 
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EPA  is  interested  in  obtaininj? 
comment  on  these  options  but  has  not 
adopted  them  at  this  time,  because  the 
Agency  believes  that  the  data  SBA 
referenced  are  not  sufficient  to  support 
nationwide  regulations.  EPA  believes 
that,  given  currently  available 
information,  any  consideration  of 
modified  thresholds  would  need  to  be 
based  upon  the  level  of  reporting 
realized  over  the  first  few  years  of 
implementation  of  this  regulation.  Such 
data  are  needed  so  that  EPA  can  assess 
whether  modifications  of  thresholds  will 
allow  EPA  to  meet  the  statutory 
requirement  that  a  majority  of  release 
data  would  be  submitted. 

B  Frequency  of  Reporting  and 
Rt^porting  Deadlines 

Section  313(a)  establishes  that  the 
first  reporting  deadline  is  July  1. 1988. 
for  releases  of  toxic  chemicals  that 
occurred  during  calendar  year  1987. 
Also,  section  313(a)  establishes  that 
persons  subject  must  report  annually 
thereafter  on  or  before  July  1  for 
releases  of  toxic  chemicals  that 
occurred  during  the  preceding  caleitdar 
year.  Proposed  §  372.15  incorporates 
these  requirements  without 
modification. 

VI.  Form  and  Specific  Reporting 
Requirements 

Section  313(gJ  requires  EPA  to  publish 
a  uniform  toxic  chemical  release 
reporting  form  not  later  than  June  1. 
1987.  If  EPA  had  not  published  the  form 
contained  in  this  proposed  rule,  owners 
or  operators  of  covered  facilities  would 
have  been  required  to  report  to  EPA  and 
the  appropriate  State  by  letter  and 
include  the  information  as  required  in 
section  313(g)(1). 

Section  313lg)(2)  permits  owners  and 
operators  of  covered  facilities  to  use 
readily  available  data  (including 
monitoring  data)  that  were  collected 
pursuant  to  other  provisions  of  law  to 
provide  the  information  required  by  the 
reporting  form.  When  such  data  are  not 
available,  reasonable  estimates  of  the 
quantities  involved  must  be  developed. 
Section  313  does  not  require  additional 
monitoring  or  measurement  of 
quantities,  concentrations,  or  frequency 
of  any  listed  chemical  beyond  that 
monitoring  and  measurement  required 
under  other  provisions  of  law  or 
regulation. 

In  addition  to  the  instructions  in  this 
proposed  rule,  EPA  has  developed  a 
support  document  titled  "Guidance  For 
Determining  Releases  And  Waste 
Treatment  Efficiency  For  The  Toxic 
Chemical  Release  Inventory  Form."  That 
document  contains  detailed  technical 
guidance  for  calculating  the  amount  of  a 


toxic  chemical  emitted  into  the 
environment  and  the  efficiency  of  the 
treatment  methods  used  in  connection 
with  the  chemicals  being  reported.  EPA 
is  requesting  comment  on  this  document. 
To  obtain  a  copy  of  the  guidance 
document  contact  the  ad<lress  provided 
under  the  beading  **FOH  Fll»m<EH 
INFORMATION  COMTACT." 

In  general,  the  form  is  designed  fur 
multiple  chemical  submissions.  Page  1  of 
the  form  contains  ail  the  facility  related 
data  and  other  common  information 
elements.  The  remaining  pages  of  the 
form  are  chemical-specific.  Therefore,  if 
a  company  must  report  on  more  than 
one  chemical  they  will  only  have  to  fill 
out  one  copy  of  the  first  page  of  the 
form.  They  would  then  copy  the  already 
completed  first  page  and  attach  it  to  as 
many  si'ts  of  the  remaining  pages  of  the 
form  as  are  necessary  to  cover  the 
specific  chemicals  they  are  reporting. 

In  the  event  that  the  Agency  does  not 
issue  a  final  rule  by  December  31,  1987. 
the  form  and  instructions  published  here 
must  be  used  for  the  purposes  of 
reporting  1987  data. 

Subpart  D  of  the  proposed  regulatory 
text  contains  the  reporting  form  and 
instructions.  The  following  is  a  general 
discussion  of  the  information  that  the 
statute  requires  to  be  reported,  how  EPA 
has  interpreted  the  requirements  for  this 
proposed  rule,  and  how  such 
interpretation  is  reflected  in  the 
proposed  reporting  form  and 
instructions. 

A.  Certification  Statement 

Section  1  of  the  proposed  form 
includes  a  statement  that  the 
information  provided  is  accurate  and 
complete.  As  required  by  the  statute,  the 
statement  is  to  be  signed  by  a  senior 
official  with  management  responsibility 
for  the  person  or  persons  completing  the 
form  for  that  facility. 

If  the  identity  of  a  chemical  or 
chemical  category  being  reported  is 
claimed  a  trade  secret,  this  certification 
also  applies  to  the  trade  secrecy  claim 
and  the  explanation  that  must 
accompany  such  claim.  See  Unit  VII  of 
this  preamble  for  a  specific  discussion  of 
trade  secrecy  claims  and  the  required 
explanation  to  be  submitted  with  such 
claims. 

Regarding  such  senior  management 
official,  EPA  received  a  comment  that 
the  term  "official"  is  ambiguous  and 
could  be  interpreted  to  mean  an  officer 
of  the  company  In  many  large 
corporations  there  are  only  a  few 
officers  and  actual  management 
authority  may  vary  from  corporation  to 
corporation.  The  commenter 
recommends  modifying  the  language  to 
read  "an  authoriized  representative  with 


management  responsibility.  . . ."  The 
legislative  history  does  not  provide 
significant  direction  on  this  issue  other 
than  to  state  that  the  purpose  of  the 
certification  requirement  is  to  assure 
that  a  senior  management  official 
review  the  report  for  accuracy  and 
completeness.  EPA  does  not  intend  to 
modify  the  terminology  prescribed  by 
the  statute.  However,  the  report  is 
facility-specific.  Therefore  EPA 
interprets  that  such  official  could  be  the 
facility  manager  (rather  than  a  corporate 
officer)  or,  for  example,  the  manager  of 
environmental  programs  for  the  facility 
or  for  the  corporation  responsible  for 
certifying  similar  reports  under  other 
environmental  regulatory  requirements. 

B.  Facility  Identification 

Section  II  of  the  form  would  require 
specific  information  about  the  reporting 
facility. 

1.  Facility  location.  Each  submission 
would  specify  the  facility's  name  and 
address.  In  addition.  FPA  proposes  to 
require  the  facility's  Dun  and  Bradstreet 
Number  and.  if  applicable,  its  EPA 
identification  number.  This  EPA 
Identification  number  is  also  commonly 
referred  to  as  the  RCRA  ID.  number.  It 
is  a  facility-specific  number  (generally 
based  on  the  Dun's  number)  that  is 
assigned  to  the  facility  by  EPA  or  the 
State  for  purposes  of  reporting  under 
hazardous  waste  regulations.  These 
numbers  can  be  used  as  geographic 
locators.  They  would  be  required  in  part 
so  that  EPA  can  verify  the  actual 
physical  location  of  the  facility  where 
the  releases  of  toxic  chemicals  occur 
not  the  company's  headquarters,  its 
administration  building,  or  its  post  office 
box.  These  identifiers  will  also  aid  both 
regulatory  authorities  and  the  public  in 
cross-referencing  and  analyzing  existing 
data  from  the  same  facility 

2.  Technical  contact.  The  proposed 
form  would  require  the  designation  of  a 
technical  contact  who  can  clarify  or 
supplement  the  information  in  the 
submission  This  person  s  name, 
address,  and  telephone  number  would 
be  provided.  EPA  believes  that  the 
designation  of  a  technical  contact  will 
greatly  facilitate  follow-up  by  EPA. 
States,  or  local  governments,  and  by 
members  of  the  public. 

3.  Permit  numbers.  EPA  proposes  to 
require  inclusion  of  the  facility's  permit 
number  issued  under  the  National 
Pollutant  Discharge  Elimination  System 
(NPDES).  Representatives  of  public 
interest  groups  and  State  governments 
commented  that  the  availability  of  this 
permit  number  in  the  data  base  would 
enhance  the  public's  ability  to  obtain 
further  information  regarding  the 


facility,  particularly  its  emissions  to 
water.  Industry  representatives 
indicated  that  the  NPDES  permit  number 
is  a  well  known  piece  of  information  to 
any  potentially  covered  facility  and  that 
there  was  generally  only  one  such 
permit  number  applicable  to  a  facility. 
While  the  Agency  had  some  concern 
about  the  duplicative  nature  of  including 
this  reporting  element,  EPA  believes  that 
it  will  be  useful  to  the  public  and  will 
represent  only  a  very  minor  incremental 
increase  in  the  reporting  burden. 

EPA  is  also  proposing  to  ask  for  the 
name  of  the  receiving  water  body  as 
reported  on  the  NPDES  permit.  This 
should  be  the  receiving  stream  that 
directly  receives  the  wastes  and  not 
rivers  or  bodies  of  water  that  receive 
wastes  indirectly  downstream.  Having 
the  name  of  the  receiving  stream 
enhances  use  of  the  data,  for  example, 
by  allowing  EPA  or  States  to  model  in- 
stream  concentrations  of  a  chemical 
from  knowledge  of  the  discharge  point. 
Communities  could  use  the  information 
to  determine  whether  a  discharge  is 
upstream  of  drinking  water  intakes. 

Another  facility-specific  permit 
number  that  would  be  required  is  the 
Underground  Injection  Control  (UIC) 
Identification  number.  This  permit 
number  relates  to  Class  1  deep  well 
injection  of  hazardous  or  other  wastes 
under  authority  of  the  Safe  Drinking 
Water  Act.  Like  the  NPDES  permit 
number,  this  is  a  well-known  facility- 
specific  permit  number  and  providing  it 
on  the  form  will  give  the  public  a  direct 
lead  to  valuable  information  about  this 
type  of  release  to  land. 

EPA  also  considered  requiring  specific 
air  quality  related  permit  number 
information.  However,  there  may  be  a 
multitude  of  such  numbers  per  facility 
based  on  a  variety  of  Federal,  State,  and 
local  government  regulatory 
requirements.  The  problem  with  air 
permit  numbers  led  the  Agency  to  an 
alternative  approach.  In  the  release 
section  of  the  form.  EPA  is  proposing  to 
require  a  "yes"  or  "no"  indication  of 
whether  the  chemical  is  specifically 
covered  by  provisions  of  an  air  quality 
permit.  This  information  will  at  least 
provide  interested  users  of  the  data  with 
an  indication  that  further  information  on 
such  release  may  be  obtained  by 
reviewing  such  permits.  As  described  in 
Unit  VI. G.  below  a  similar  approach  to 
permit  indication  is  followed  with 
respect  to  releases  to  water  and  land. 
As  indicated  above,  the  facility  will 
have  effectively  provided  a  permit 
number  for  on-site  land  related 
treatment  and  disposal  of  hazardous 
wastes  containing  the  toxic  chemicals 


by  providing  the  EPA  ID.  number  and 
the  UIC  Identification  number. 

4.  SIC  codes.  To  identify  the  principal 
business  activity  at  the  facility,  as 
required  by  the  statute,  EPA  proposes  to 
require  the  primary  four-digit  Standard 
Industrial  Classification  (SIC)  code  that 
applies  to  the  facility.  Also,  the  facility 
would,  if  applicable,  supply  up  to  two 
additional  four-digit  manufacturing  SIC 
codes  within  the  SIC  20  through  39  range 
that  relate  to  the  facility's 
manufacturing,  processing,  or  use  of  the 
chemicals  being  reported.  These  SIC 
codes  can,  in  a  very  basic  sense,  be  used 
to  verify  that  the  facility  is  subject  to  the 
section  313  reporting  requirements. 
Moreover,  classification  by  SIC  code 
will  allow  the  data  obtained  from  these 
forms  to  be  analyzed  by  industrial 
activity. 

5.  Parent  company  name.  Commenters 
expressed  the  need  to  be  able  to  identify 
the  parent  company  of  the  reporting 
facility.  In  the  view  of  the  commenters. 
such  information  would  enhance  the 
public's  knowledge  about  the  facihty, 
especially  in  cases  where  the  facility 
name  itself  may  give  no  indication  of  its 
connection  with  a  larger,  national  or 
international  corporate  entity.  EPA 
agrees  that  such  information  could  be 
valuable  to  users  of  the  data  for 
purposes  of  comparative  analysis  of 
industry  activities.  EPA  also  sees  this 
element  as  a  means  of  verifying  the 
"person"  subject  to  reporting,  i.e..  the 
owner  or  operator  of  the  facility  as  the 
language  of  the  statute  prescribes. 
Therefore,  ElPA  proposes  to  require  the 
submitter  to  include  the  name  of  the 
facility's  parent  company  and  that 
company's  Dun  and  Bradstreet  number. 
EPA  believes  that  this  will  be 
information  readily  available  to  the 
facility  and  will  represent  only  a  minor 
incremental  increase  in  the  reporting 
burden. 

C.  Identification  of  Off-Site  Locations  to 
Which  Toxic  Chemicals  are  Transfered 

EPA  is  also  proposing  to  require  the 
submitter  to  provide  the  name  and  the 
address  of  any  off-site  waste  treatment, 
storage,  or  disposal  facility  to  which 
wastes  containing  the  chemical  are  sent. 
This  information  would  be  entered  on 
the  first  page  of  the  form  (form  section 
III).  This  information  is  placed  on  the 
first  page  of  the  form  so  that 
respondents  will  not  have  to  repeat  this 
same  information  for  each  chemical  they 
may  be  reporting.  When  the  actual 
chemical-specific  releases  are  reported 
in  a  later  section  of  the  form  (see  Unit 
VI.G.4.  below)  the  submitter  would  only 
need  to  provide  a  reference  to  that  off- 
site  location  as  explained  in  the 
Instructions. 


EPA  believes  that  this  off-site  location 
information  will  greatly  enhance  the 
public's  understanding  of  the  locations 
of  the  toxic  chemicals  in  a  community 
and  will  complete  the  picture  of  waste 
related  releases  of  a  chemical  from  a 
facility. 

This  information  should  be  readily 
available  to  the  submitter,  and  ElPA 
does  not  believe  that  entering  such 
information  on  the  form  will  pose  a 
significant  additional  burden.  EPA  is 
requesting  comment  on  this  issue  of 
providing  off-site  location  information. 

For  each  off-site  location,  except  a 
publicly  owned  treatment  works 
(POTW),  EPA  proposes  to  ask  whether 
that  location  is  under  the  management 
or  control  of  the  reporting  facility,  or 
under  the  management  or  control  of  that 
facility's  parent  company.  ElPA  believes 
that  this  information  will  give  users  of 
the  data  an  important  indication  of  the 
relative  level  of  responsibility  for  the 
ultimate  disposition  of  the  chemical  In 
the  environment.  Again,  such 
information  is  likely  to  be  readily 
available  to  submitters. 

EPA  is  also  proposing  to  require 
information  on  how  such  location  is 
handling  the  waste  containing  listed 
chemicals  (e.g.,  deep  well  injection, 
landfill),  and,  if  known,  how  the  waste 
may  be  further  treated  at  such  locations. 
EPA  and  other  users  of  the  data  would 
then  be  able  to  better  evaluate  whether 
the  chemical  in  the  waste  would  end  up 
as  a  release,  and  the  likely  form  of  that 
release.  EPA  realizes  that  treatment 
information  may  not  in  some  cases  be 
readily  available  to  the  submitter. 
Therefore,  the  submitter  would  be 
required  to  enter  this  information  on  the 
form  only  if  it  is  readily  available 
information  known  to  the  submitter.  For 
example,  in  contracting  with  such  off- 
site  facility,  such  treatment  information 
may  be  included  as  part  of  the 
agreement  or  may  appear  in  other 
correspondence  with  the  company  or  in 
promotional  literature. 

Included  in  the  concept  of  transfers  to 
off-site  locations  would  be  quantities  of 
the  chemical  in  wastes  that  are  shipped 
to  or  removed  by  a  "broker,"  or 
middleman.  In  such  cases,  the  facihty 
owner  or  operator  may  not  know  the 
actual  location  of  the  site  to  which  the 
waste  is  shipped  or  the  waste  treatment 
or  disposal  methods  to  which  the  wastes 
will  be  subject.  Therefore,  the  location 
information  provided  by  the  respondent 
would  be  the  name  and  address  of  the 
waste  broker. 

There  is  a  key  criteria  for  determining 
whether  the  transfer  of  a  toxic  chemical 
to  an  off-site  location  is  reportable.  Thai 
criteria  is  whether  the  chemical  in  the 


UM  I 


21160  Federal  Registpr  /  Vol  52.  No    107  /  Thursday.  June  4.  T987  /  Propoftpd  Ruiea 


Federal  Register  /  Vol  52,  No.  107  /  Thursday,  June  4,  1987  /  Proposed  Rules  21161 


waste  is  being  removed  from  the  facility 
for  ultimate  disposal.  For  example,  a 
facility  contracts  with  a  commercial 
waste  disposal  firm  to  remove  a  spent 
solvent  from  the  facility.  The  facility 
would  report  the  removal  of  the  solvent 
from  the  facility  as  a  transfer  to  an  off- 
site  location.  If.  however,  the  facihty 
sells  this  spent  solvent  to  a  reprocessor, 
then  the  facility  would  not  be  required 
to  report  this  shIp  as  a  transfer  of  the 
chemical  to  an  off-site  location.  The  firm 
purchasing  and  reprocessing  the  solvent 
would  be  covered  by  the  reporting 
provisions  of  this  proposed  rule  as  either 
a  manufacturer  or  a  processor  of  the 
solvent.  That  reprocessor  would  then  be 
responsible  for  reporting  their  own 
releases  to  the  environment  of  the 
chemical.  This  later  case  is  consistent 
with  the  overall  distinction  made 
between  "releases"  from  a  facility  and 
the  distribution  in  commerce  of  a 
covered  toxic  chemical  as  part  of  a 
product.  If  the  reporting  facihty  does  not 
know  whether  the  chemical  being 
removed  from  the  facility  is  destined  for 
ultimate  disposal,  then  EPA  proposes 
that  the  facility  would  err  on  the  side  of 
caution  and  refxirt  this  removal  of  the 
chemical  from  the  facility  as  a  transfer 
to  an  off-site  location. 

D.  Chemical  Identification 

Section  IV  of  the  form  requires 
identification  of  the  chemical  or 
chemical  category  to  which  all 
subsequent  data  apply.  The  chemical  is 
to  be  identified  by  the  listed  chemical 
name  and,  if  applicable,  by  the  CAS 
registry  number.  Chemical  categories 
listed  do  not  have  a  CAS  number 
associated  with  them.  Refer  to  proposed 
§  372.45  for  the  lists  of  chemicals  and 
chemical  categories  covered  by  this 
reporting  requirement. 

The  form  would  require  the  CAS 
number  in  addition  to  the  listed 
chemical  name.  Such  CAS  numbers  are 
provided  in  the  regulatory  listing. 
Inclusion  of  the  CAS  number  on  the 
form  will  provide  verification  of  the 
chemical's  identity.  CAS  numbers  are 
widely  accepted  and  used  for  purposes 
of  chemical  identification  and  chemical 
reporting.  EPA  believes  that  their 
inclusion  in  the  data  base  will  also 
facilitate  the  retrieval  of  additional 
information  on  the  chemical  from  other 
data  bases  or  references. 

1.  Identifying  individual  chemicals 
versus  aggregate  reporting  under  a 
category.  Any  chemical  specifically 
listed  (i.e.,  fisted  in  proposed  §  372.45  (a) 
and  (b))  must  be  reported  individually 
along  with  the  associated  CAS  number. 

A  chemical  on  the  list  that  has  an 
associated  CAS  number  may  also  fall 
into  a  covered  category  or  be  the  parent 


metal  for  one  of  the  categories  Again  if 
the  chemical  is  listed  inrlividually  m  the 
rule,  it  would  be  report pd  on  a  separate 
form.  For  example,  a  company  makes 
and  sells  the  specific  listed  chemical  2,4- 
dichlomphetiol  The  company  would  not 
report  the  cateyory  "chlorophennls  " 

A  chemical  that  fits  the  definition  of 
one  of  the  IisIihI  categories  and  thnt  is 
not  specifically  listed  in  |  372  45(a)  and 
(b)  would  be  reported  using  the  category 
name.  For  ev.imple.  a  company  using 
copper  chloride,  which  is  a  chemical  not 
specifically  listed,  would  enter  "Copper 
compounds"  as  the  chemical 
identification.  If  more  than  one  such 
unspecified  category  member  is  made, 
processed,  or  used  by  the  facility,  then 
the  facility  would  aggregate  those 
chemicals  for  reporting  Aggregate 
reporting  allows  a  facility  to  report  (on 
one  form)  all  the  chemicals  that  fit  a 
category  using  the  categorical  name  as  a 
label.  For  example,  a  facility  may  report 
emissions  of  all  the  copper-containing 
compounds  on  one  form.  In  the  chemical 
identification  section  of  the  form,  the 
category  name  "Copper  compounds" 
would  be  entered. 

2.  Claiming  the  chemical  identity  as  a 
trade  secret.  Section  322  of  Title  III 
permits  chemical  identity  to  be  claimed 
as  a  trade  secret.  Title  111  does  not 
authorize  a  claim  of  trade  secrecy  for 
anything  other  than  chemical  identity.  A 
box  in  Section  IV.B.  of  the  form  must  be 
checked  when  a  claim  of  trade  secrecy 
is  made.  The  submitter  must  also 
provide  FJA  with  an  explanation  of  the 
trade  secret  claim.  Refer  to  Unit  VII  of 
this  preamble  for  a  detailed  discussion 
of  the  required  explanation. 

The  statute  requires  that  the  submitter 
must  supply  a  generic  chemical  class 
identification  on  the  form.  EPA  proposes 
a  list  of  generic  classifications  with 
related  codes  in  {  372.42  of  the  proposed 
rule.  EPA  is  proposing  to  predefine  the 
generic  classification  name  for  each 
listed  chemical  and  chemical  category. 
EPA  has  assigned  a  generic 
classification  to  each  list  entry  and  has 
placed  the  corresponding  generic 
classification  code  next  to  the  chemical 
or  chemical  category  name  in  ihe 
§  372.45  listings.  Refer  to  the  column 
titled  Generic  Classification  Code  that 
appears  in  the  chemical  lists.  EPA 
believes  that  this  system  will  foster 
consistency  in  reporfing  and  improve 
quality  control  related  to  data  entry. 
This  approach  should  also  reduce  the 
burden  on  respondents  because  they 
will  not  be  required  to  develop  their 
own  generic  identity  for  the  submission. 
EPA  considers  the  classificafions  to  be 
general  enough  to  satisfy  the  trade 
secrecy  concerns  of  industry.  At  the 
same  time,  the  classifications  are 


descriptive  enough  to  give  users  of  the 
data  base  some  indication  of  the  type  of 
chemical  or  chemical  category  being 
reported. 

In  relation  to  trade  secrecy  claims, 
commenters  stated  that  a  facility 
reporting  a  chemical  category  (eg.. 
Antimony  compounds)  could  not  further 
claim  that  reported  identity  as  trade 
secret.  Their  rationale  is  that  the 
identities  of  specific  components  being 
reported  under  that  cateRory  name  are 
alreadv  sufficiently  masked  FPA  does 
not  agree  with  Ihe  commenters 
interpretation.  A  category  such  as 
Antimony  compounds  is  a  toxic 
chemical  identity  as  listed  in  the 
referenced  Committee  print  for  purposes 
of  reporting  under  section  313.  Because 
chemical  identity  may  be  claimed  trade 
secret  and  because  there  is  no  specific 
exclusion  from  such  claims  for  an 
identitiy  that  is  a  category.  EPA 
concludes  that  such  category 
designations  may  be  claimed  trade 
secret.  As  a  practical  matter,  however, 
the  Agency  believes  that  a  facility 
would  have  difficulty  justifying  a  trade 
secrecy  claim  with  respect  to  one  of  the 
compound  categories. 

3.  Identifying  mixtures  or  trade  name 
products.  Unit  IV.C.4.  of  this  preamble 
discussed  the  problems  of  identifying 
and  reporting  toxic  chemicals  within 
mixtures  or  other  trade  name  products. 
Section  IV.D.  of  the  form  provides  space 
for  the  reporting  the  name  of  a  mixture 
or  trade  name  products.  If  provided  by 
the  supplier,  the  generic  classification 
name  associated  with  the  actual  toxic 
chemical  component  would  be  entered 
in  Section  IV.C.  of  the  form.  As 
discussed,  such  importers,  users,  and 
processors  of  these  products  may  only 
have  a  limited  reporting  responsibility 
under  this  proposed  rule  depending 
upon  whether  they  reasonably  can 
determine  the  necessary  percent 
composition  infolmation. 

E.  Facility  Activities  and  Uses  of  the 
Chemical 

The  statute  requires  information  about 
whether  the  toxic  chemical  is 
manufactured,  imported,  processed,  or 
otherwise  used  and  the  general  category 
or  categories  of  use  of  that  chemical. 
EPA  interprets  this  requirement  to  mean 
activities  and  uses  at  the  facility,  not 
uses  for  which  the  chemical  is 
distributed  in  commerce.  EPA  has 
developed  several  proposed  indicators 
of  facility  activity  or  use  related  to  the 
chemical  being  reported  (see  Section  V 
of  the  form)  EPA  believes  that  these 
indicators  will  give  the  users  of  the  data 
a  sufficient  idea  of  why  the  chemical  is 
present  at  the  facility  and.  if  applicable. 


how  it  functions  within  the  facility.  EPA 
attempted  at  the  same  time  to  keep 
these  indicators  of  use  general  enough 
so  as  not  to  compromise  process-related 
trade  secret  information.  A  submitter 
would  be  required  to  check  all  activities 
and  uses  that  apply. 

F.  Maximum  Amount 

The  statute  also  requires  an  estimate 
of  the  maximum  amount  (in  ranges)  of 
the  chemical  present  at  the  facility  at 
any  time  during  the  reporting  period. 
EPA  proposes,  as  the  conference 
committee  report  directs,  that  these 
ranges  be  adapted  from  the  ranges  used 
for  development  of  the  chemical 
inventory  under  section  8(b)  of  the  Toxic 
Substances  Control  Act  (TSCA).  The 
TSCA  8(b)  ranges  relate,  however,  to 
total  annual  production  rather  than 
maximum  on-site  quantity  at  a  point  in 
time.  Therefore.  EPA  requests  comment 
on  whether  the  magnitude  of  these 
ranges  are  appropriate  for  purposes  of 
reporting  under  section  313. 

G.  Releases  to  Environmental  Media 

The  statute  requires  information  on 
"the  annual  quantity  of  the  toxic 
chemical  entering  each  environmental 
medium."  The  conference  committee 
report  elaborates  upon  this  requirement, 
stating  that  "Reporfing  on  releases  to 
each  environmental  medium  . . .  shall 
include,  at  a  minimum,  releases  to  the 
air,  water  (surface  wafer  and 
groundwater),  land  (surface  and 
subsurface),  and  waste  treatment  and 
storage  facilities."  The  transfer  of 
chemical-laden  wastes  to  treatment  or 
storage  facilities  is  not  commonly 
construed  as  a  "release"  to  the 
"environment."  However,  such  transfers 
are  comparable  to  discharges  from  a 
facility  because  they  are  wastes  leaving 
the  facility,  with  the  possibility  that 
some  fraction  of  the  chemical  in  the 
waste  may  ultimately  enter  the 
environment. 

The  statute  defines  release  as  "any 
spilling,  leaking,  pumping,  pouring, 
emitting,  emptying,  discharging, 
injecting,  escaping,  leaching,  dumping, 
or  disposing  info  the  environment 
(including  the  abandonment  or 
discarding  of  barrels,  containers,  and 
other  closed  receptacles)  of  any  .  . .  toxic 
chemical."  EPA  is  proposing  to  require 
reporting  of  total  annual  releases  to 
various  media,  including  in  each  total 
both  accidental  and  routine  or  planned 
releases.  In  connection  with  this  total 
release  concept,  EPA  also  proposes  to 
require  a  "yes"  or  "no"  indication  on  the 
form  of  whether  the  reported  quantify  of 
release  includes  any  accidental  releases 
reported  under  section  304  of  Title  III  or 
section  103  of  CERCLA.  This  approach 


ensures  complete  reporfing  of  releases 
from  the  facility  without  requiring 
duplicative  reporting  on  the  specific 
quantities  of  the  accidental  or 
emergency  portion  of  releases.  Users  of 
the  data  can  then  go  to  the  state  or  local 
planning  commission  to  review  the 
specific  "release"  reports. 

The  release  information  required  on 
the  form  is  to  be  based  on  readily 
available  data  (including  monitoring 
data  and  emissions  measurements) 
collected  pursuant  to  other  provisions  of 
law  or  as  part  of  routine  plant 
operations.  Where  monitoring  data  or 
emissions  measurements  are  not  readily 
available,  reasonable  estimates  of  the 
amounts  released  may  be  made  using 
published  emission  factors,  material 
balance  calculations,  or  engineering 
calculations.  No  monitoring  or 
measurement  of  the  quantifies, 
concentration,  or  frequency  of  any  toxic 
chemical  released  into  the  environment, 
beyond  that  monitoring  and 
measurement  required  under  other 
provisions  of  law  or  regulation,  is 
required  for  the  purpose  of  completing 
the  form. 

EPA  is  proposing  that  respondents 
estimate  as  accurately  as  possible  the 
quantities  in  pounds  of  the  listed 
chemical  released  annually  to  each 
environmental  medium.  Respondents 
would  round  off  these  figures  to  the 
nearest  pound.  However,  given  the 
annual  aggregate  nature  of  the  data, 
EPA  is  seeking  comment  on  alternatives 
for  reporfing  release  quantifies.  One 
option  would  be  to  allow  reporting  in 
ranges  for  all  emissions  or  for  emissions 
below  a  certain  threshold  amount.  A 
concern  expressed  by  one  commenter  is 
the  compliance  implications,  especially 
for  smaller  firms,  of  having  to  certify  to 
a  very  specific  release  figure.  Ranges 
could  be  established  as  order  of 
magnitude  or  other  appropriate 
categories;  for  example.  0  to  10  pounds, 
10  to  100  pounds.  100  to  1.000  pounds,  or 
0  to  10  pounds,  10  to  100  pounds.  100  to 
250  pounds.  250  to  500  pounds,  500  to 
1000  pounds.  One  potential  drawback  to 
this  approach  is  the  difficulty  of  doing 
analyses  from  the  data  base  where 
emissions  are  expressed  in  ranges  rather 
than  single  numbers.  Another  potential 
problem  is  that  neither  the  statute  nor 
the  legislative  history  of  section  313 
provides  for  reporfing  the  emissions 
data  as  a  range,  such  as  is  provided  for 
reporting  the  maximum  quantity  of  the 
chemical  on  site.  Another  option  would 
be  to  allow  respondents  to  report  to  one 
significant  figure.  For  example,  if  a 
respondent  estimates  that  their  release 
of  a  toxic  chemical  to  water  is  1,120 
pounds  per  year  they  would  be  allowed 


to  report  1,000  pounds  per  year.  This 
approach  would  allow  for  a  consistent 
degree  of  leeway  in  expressing  the 
accuracy  of  a  single  number  for  any 
release. 

As  a  third  option,  EPA  could  require 
specific  estimates  within  some  specified 
degree  of  precision.  For  example,  in  the 
TSCA  Inventory  update  rule,  EPA 
required  reporfing  of  production 
volumes  to  two  significant  digits  with  an 
accuracy  of  plus  or  minus  10  percent 
EPA  asks  for  comment  on  whether  this 
approach  should  be  applied  in  this 
rulemaking. 

For  each  annual  release  quantity,  EPA 
proposes  to  require  a  "basis  of 
estimate."  This  element  will  indicate 
whether  the  quantity  reported  was 
derived  primarily  based  on  monitoring 
data  for  the  wastes  leading  to  release, 
mass  balance  calculations  of  streams 
entering  and  leaving  process  equipment, 
emission  factors  (e.g.,  published  data  on 
the  amount  of  release  to  a  medium  as  a 
fraction  of  production  volume  for  the 
process/equipment  leading  to  the 
release),  or  other  approaches  such  as 
best  engineering  judgement.  In  addition 
to  providing  some  idea  of  the  quality  of 
the  estimate,  this  element  will  identify 
situations  in  which  monitoring  data 
might  be  obtained  as  part  of  follow-up 
activities  by  EPA  or  states.  Most  release 
quantities  are  likely  to  be  aggregates  of 
estimates  using  different  methodologies 
(e.g.,  part  of  stack  emissions  based  on 
monitoring  data,  part  based  on  emission 
factors).  Submitters  would  indicate  the 
single  method  accounting  for  the  largest 
portion  of  the  release  quantify.  EPA 
requests  comment  on  this  approach. 

For  metal  compounds.  EPA  proposes 
that  the  release  quantifies  be  reported 
for  only  the  metal  and  not  the  metal 
compound.  EPA  recognizes  that  most 
monitoring  data  available  measures 
only  the  metal  portion  of  the  compound. 
Reporting  of  the  amount  of  compounds 
released  would  be  complicated  when 
more  than  one  substance  contributes  to 
the  metal  content  of  the  waste,  when  the 
compound  dissociates,  and  when  the 
compound  is  converted  to  a  different 
substance  due  to  waste  treatment  or 
other  processes.  It  therefore  appears 
reasonable  to  require  reporfing  of  metal 
released  to  avoid  confusion  over  the 
meaning  of  total  compound  released. 

This  section  of  the  form  also  requires 
a  "yes"  or  "no"  indication  of  whether 
the  toxic  chemical  released  is 
specifically  covered  by  a  environmental 
permit.  In  general,  a  facility  would 
answer  "yes"  if  the  permit  specifically 
includes  or  cites  the  reported  toxic 
chemical. 
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Section  VII  of  the  proposed  form  is 
organized  by  environmental  media.  It 
would  ask  Tor  information  on  releases  to 
(A)  air.  (B)  water.  (C)  land,  and  (D) 
transfers  to  off-site  locations. 

1.  Emissions  to  air.  The  subsection  on 
air  releases  includes  fugitive  and  point 
air  emissions.  EPA  proposes  to 
distinguish  fugitive  or  non-point  air 
emissions  from  stack  or  point  air 
emissions  for  two  reasons.  First, 
estimates  of  stack  emissions  are  likely 
to  be  more  accurate  than  estimates  of 
fugitive  emissions  because  stack 
emissions  can  be  directly  measured. 
Better  overall  information  on  air 
releases  can  be  obtained  if  fugitive 
emissions  are  reported  separately  and 
the  accuracy  of  the  data  on  stack 
emissions  is  preserved.  Second, 
separate  reporting  of  fugitive  and  stack 
emissions  will  enable  regulatory 
agencies  and  other  users  of  the  data  to 
judge  the  relative  significance  of  these 
two  sources  of  releases. 

For  each  air  release  quantity, 
submitters  are  to  indicate  whether  the 
release  is  covered  by  any  applicable 
permit  controlling  the  chemical.  Because 
a  facility  may  have  many  air  permits 
covering  single  pieces  of  equipment  or 
processes.  EPA  is  not  requesting  permit 
numbers.  That  a  permit  exists  for  the  air 
emissions  of  the  chemical  at  the  facility 
provides  a  starting  point  for  the 
community  to  obtain  permit  information. 

To  answer  "yes"  to  the  permit 
question,  the  facility  must  determine 
that  the  permit  speciHcally  cites  the 
toxic  chemical  in  that  permit.  For 
example,  a  permit  might  set  a  numerical 
emission  limit  to  control  quantities  of 
that  specific  toxic  chemical  released. 
The  facility  would  answer  "no"  if,  for 
example,  the  permit  sets  a  performance 
standard  for  the  process  equipment  in 
which  the  chemical  is  made  or  used  but 
does  not  cite  the  specific  toxic  chemical. 
Some  facilities  may  have  several  similar 
emissions  sources  that  treat  the  same 
toxic  chemical.  If  some  but  not  all  of 
these  emission  sources  specifically  have 
permits  that  specifically  cite  the 
chemical,  then  it  is  still  appropriate  to 
answer  "yes"  to  the  permit  question. 

2.  Discharges  to  water.  The  subsection 
on  releases  to  water  includes  the 
facility's  direct  releases  to  receiving 
water  bodies  only.  The  facility  would 
enter  the  amount  of  the  chemical 
released  to  surface  waters  (e.g.,  rivers, 
lakes,  streams,  etc.)  from  all  discharge 
points  at  the  facility.  Quantities  of  a 
toxic  chemical  in  wastewater 
discharged  to  a  POTW  or  other  off-site 
treatment  plant  would  be  entered  in 
Section  VII. P.  of  the  form  (see 
paragraph  C.4.  of  this  unit). 


EPA  also  proposes  that  the  total 
releases  of  a  chemical  to  surface  waters 
include  the  contribution  from 
stormwater  if  the  facility's  permit 
includes  stormwater  sources.  Given  the 
potential  difficulty  in  estimating  the 
contribution  of  stormwater  to  the  total 
release  of  a  chemical,  EPA  is 
specifically  asking  for  comment  on  the 
inclusion  of  stormwater  discharges  and 
how  these  releases  should  be  estimated 
and  reported. 

As  discussed  in  B.3.  of  this  unit,  EPA 
is  proposing  that  facilities  that  directly 
discharge  wastes  to  surface  waters 
provide  their  NPDES  permit  number.  In 
the  release  section  the  respondent 
would  also  indicate  whether  the 
chemical  discharges  being  reported  are 
specifically  limited  by  the  NPDF-S 
permit. 

3.  Releases  to  land  The  subsection  on 
releases  to  land  asks  for  the  amounts  of 
a  chemical  disposed  of  within  the 
confines  of  the  facility.  Types  of  land- 
based  disposal  are  identified  in  the 
instructions  along  with  a  code,  which  is 
to  be  entered  on  the  form.  Specific  land- 
based  disposal  methods  include 
placement  in  surface  impoundments  and 
subsurface  disposal  in  landfills,  septic 
systems  and  infiltration  lagoons,  or 
underground  injection  wells.  Such 
methods  may  result  in  the  chemical 
reaching  groundwater.  They  are  grouped 
as  methods  of  land-disposal  to 
emphasize  that  reported  quantities  are 
to  be  amounts  placed  in  each  type  of 
disposal  system.  The  respondent  would 
report  the  amounts  that  are  placed  in 
infiltration  and/or  septic  systems  as  one 
total  since  both  are  designed  to  allow 
wastes  to  percolate  into  near-surface 
soil. 

For  the  purposes  of  this  reporting,  a 
surface  impoundment  denotes  a  "final" 
disposal  method,  and  quantities  of  a 
chemical  added  to  an  impoundment  that 
is  part  of  a  wastewater  treatment 
process  should  generally  not  be  reported 
here.  However,  where  the  impoundment 
accumulates  sludges  containing  the 
chemical,  quantities  should  be  entered 
here,  unless  they  are  accounted  for  by 
other  totals  (e.g.,  impoundment 
dredgings  hauled  to  off-site  disposal). 
An  impoundment  would,  in  this  regard, 
mean  a  type  of  final  disposal. 

The  respondent  would  check  "yes  "  in 
the  permit  column  if  the  facility  has  an 
EPA  Identification  Number  and  the 
chemical  is  being  disposed  of  as  part  of 
a  regulated  hazardous  waste. 

4.  Transfers  to  off-site  locations.  In 
Section  VII. D.  of  the  form  the 
respondent  would  enter  the  actual 
amount  of  the  chemical  in  waste 
transferred  to  off-site  locations. 


Addresses  for  these  facilities  will  have 
been  provided  in  Section  III  of  the  form. 
First,  facilities  would  be  required  to 
estimate  releases  to  POTWs.  EPA's  and 
the  community's  ability  to  analyze  data 
on  releases  to  waler  would  be  greatly 
enhanced  by  knowing  how  much 
chemical  goes  to  a  POTW.  EPA  and 
other  users  would  be  able  to  make  more 
accurate  assessments  of  environmental 
concentrations  of  the  chemical  because, 
for  example,  estimates  of  POTW 
treatment  effectiveness  can  be  taken 
into  account. 

The  other  lines  in  this  section  are  to 
be  used  for  reporting  releases  of  the 
chemical  to  any  of  the  other  types  of  off- 
site  locations  identified  in  Section  III.B. 
of  the  form.  The  respondent  would  also 
indicate  the  basis  of  estimate  for  the 
release  and  whether  that  release  is 
covered  by  the  permit,  i.e..  whether  the 
chemical  is  part  of  a  hazardous  waste 
leaving  the  facility. 

H.  Waste  Treatment  Information 

1 .  EPA 's  concept  of  wostestream  for 
the  purpose  of  this  reporting.  Section 
313(g){i|(c)(iii)  states  that  facilities  must 
report  "for  each  wastestream,  the  waste 
treatment  or  disposal  methods 
employed,  and  an  estimate  of  the 
treatment  efficiency  typically  achieved. 
.  .  ."  EPA  has  proposed  a  list  of  codes  in 
the  instructions  from  which  facilities  can 
specify  a  treatment  method  (e.g.. 
biological  treatment,  incineration)  for 
each  wastestream. 

EPA  is  proposing  to  consider  a 
wastestream  as  aggregate  wastes 
treated  in  a  particular  manner  or  the 
influent  stream  to  a  single  treatment 
method.  For  example,  aggregate  waste 
going  to  secondary  wastewater 
treatment  on-site  would  be  reported  as  a 
wastestream.  Estimates  would  not  be 
required  for  each  of  the  numerous 
waters  from  various  process  points  that 
are  combined  for  treatment.  EPA 
recognizes  the  difficulties  involved  for  a 
submitter  to  estimate  efficiences  for 
each  separately. 

If  certain  wastestreams  containing  the 
chemical  are  treated  separately,  then 
individual  reporting  of  each  treatment 
process  would  be  required.  For  example, 
one  process  wastestream  could  go  to 
carbon  adsorption,  then  be  combined 
with  other  process  waters  for  secondary 
treatment.  Carbon  adsorption  would 
then  have  to  he  reported  separately  as  a 
treatment  method. 

EPA  considered  an  alternative 
approach  to  defining  wastestreams 
which  would  classify  them  more 
specifically  by  source.  In  particular,  the 
Resource  Conservation  and  Recovery 
Act  IRCRAJ  D,  F,  and  K  waste  codes 


could  be  used  where  applicable.  For 
example.  RCRA  cede  K083  refers  to 
"Distillation  bottoms  from  aniline 
production. "  Other  source  specific  codes 
could  be  developed  for  non-RCRA 
wastestreams. 

Knowing  the  source  of  each 
wastestream  or  wastestream  component 
would  allow  EPA  or  other  regulatory 
agencies  to  link  specific  listed  chemicals 
and  currently  regulated  hazardous 
wastes.  Such  information  would  permit 
better  identification  of  toxicity  hazards 
and  risks  associated  with  hazardous 
wastes  and  would  be  helpful  in 
decisions  to  list  or  delist  specific 
wastestreams  under  RCRA.  In  addition, 
information  on  source-specific  treatment 
efficiencies  could  be  used  as  a  screening 
tool  for  EPA  and  State  programs  that 
regulate  chemical  releases  and  set 
standards  based  on  source-specific 
control/treatment  technologies. 

Despite  these  potential  uses,  there  are 
a  number  of  difficulties  in  requiring  the 
more  detailed  source-specific 
information.  First,  in  order  to  fully 
evaluate  waste  treatment  methods  for 
the  purpose  of  regulator>'  development, 
a  considerable  amount  of  more  detailed 
technical  information  would  have  to  be 
collected.  Such  data  would  include  unit 
design  and  operating  features  of  the 
treatment  equipment,  waste  throughput, 
waste  composition  and  physical  form, 
waste  pre-treatment,  waste  components 
that  can  interfere  with  or  enhance  the 
treatment  process,  and  whether 
recyclable  materials  or  usable  energy 
are  generated. 

Second,  companies  may  consider  that 
wastestream  sources  reveal  trade  secret 
information  by  revealing  specific 
process  or  chemical  information, 
whereas  Title  III  allows  only  chemical 
name  to  be  claimed  trade  secret.  EPA's 
program  offices  have  other  authorities 
that  would  allow  them  to  collect  these 
data  while  providing  mechanisms  for 
protecting  valid  company  trade  secrets. 

Finally,  source-specific  waste  code 
reporting  would  considerably  increase 
the  reporting  burden  because  of  the 
large  number  of  wastestreams  that  must 
be  considered.  Each  waste  treatment 
process  may  be  associated  with  multiple 
source-specific  streams,  thereby 
requiring  multiple  line  entries  and 
efficiency  estimates  for  each  such 
process.  Given  the  broad  coverage  of 
section  313  reporting,  it  may  not  be 
appropriate  to  include  this  level  of 
detail. 

Therefore.  EPA  believes  that 
identifying  the  specific  source  of  a 
wastestream  (for  example,  absorber 
effluent,  distillation  bottoms,  or  spent 
catalyst)  should  not  be  included  on  the 
proposed  form  for  two  major  reasons:  (1) 


Without  other  more  detailed  information 
that  source  wastestream  data  would 
have  limited  usefulness,  and  (2)  it  raises 
trade-secret  problems.  For  the  purpose 
of  this  proposed  form,  the  wastestreams 
are  being  characterized  as  gaseous 
emissions,  wastewater,  non-aqueous 
liquid  wastes,  and  solid  waste  (including 
sludges  and  slurries). 

2.  Waste  treatment  efficiency. 
Although  treatment  methods  are 
reported  for  the  wastestream  containing 
the  listed  chemical,  the  conference 
committee  report  stales  that  the 
treatment  efficiency  should  refer  to  the 
listed  chemical  as  opposed  to  other 
components  of  the  wastestream.  EPA 
interprets  the  term  "treatment 
efficiency"  to  mean  the  mass  percent  by 
which  the  treatment  removes  the 
chemical  from  the  wastestream.  An 
alternative  interpretation  is  that  only  the 
mass  percent  destroyed  or  chemically 
converted  be  reported.  Of  course,  the 
chemical  removed  may  only  be 
transferred  to  another  waste  (e.g.,  from 
water  to  sludge)  and  release  quantities 
to  various  media  must  reflect  these 
transfers.  The  reporting  envisioned  for 
this  form  would  not  allow  EPA  to  track 
sequential  treatment  processes  and 
subsequent  disposal.  However,  for  most 
treatment  methods  it  will  be  possible  to 
determine,  based  solely  on  the  treatment 
code  whether  transfers  to  another 
medium  occurs. 

It  may  be  difficult  for  the  facility  to 
ascertain  the  degree  to  which  the 
chemical  is  removed  or  destroyed.  For 
example,  wastewater  treatment  may 
treat  a  chemical  waste  by  simultaneous 
mechanisms:  Evaporation,  reaction  with 
other  chemicals  in  the  wastewater, 
biological  oxidation,  and  adsorption  to 
sludge.  Treatment  efficiency  data 
readily  known  to  a  facility  represents 
net  removal  by  all  these  mechanisms 
and  it  is  not  usually  possible  to 
distinguish  destruction  from  removal. 

Therefore.  EPA  proposes  that 
treatment  efficiency  be  expressed  as  the 
overall  concept  of  percent  removal, 
whether  the  specific  action  taking  place 
is  destruction,  chemical  conversion, 
physical  removal,  or  some  combination. 

3.  Indication  of  influent  concentration. 
EPA  is  also  proposing  that  the 
concentration  of  the  chemical  in 
wastestreams  prior  to  treatment  be 
indicated.  The  effectiveness  of  most 
treatment  methods  is  concentration- 
dependent  and  obtaining  this 
information  will  assist  users  of  the  data 
in  determining  whether  effective 
treatment  methods  may  be  available  for 
wastes  containing  different  amounts  of  a 
given  chemical.  The  ranges  for  reporting 
are  listed  in  the  instructions.  Each  range 
covers  2  or  3  orders  of  magnitude. 


4.  Indication  of  whether  the  efficiency 

estimate  is  based  on  operating  data. 
EPA  is  also  proposing  that  facilities 
provide  a  "yes"  or  "no  "  indication  of 
whether  the  treatment  efficiency 
estimate  is  based  on  actual  operating 
data.  For  example,  the  facility  would 
check  "yes"  if  the  estimate  is  based  on 
monitoring  of  influent  and  efTluent 
wastes  under  typical  operating 
conditions.  The  facility  would  check 
"no"  if  the  efficiency  estimate  is  based 
on  published  data  for  similar  processes 
or  on  equipment  supplier's  literature. 
EPA  believes  that  this  indication  will  be 
valuable  to  users  of  the  data  in  the  same 
way  that  the  "basis  of  estimate" 
information  is  valuable  in  relation  to 
release  estimates.  It  will  provide  users 
of  the  data  with  an  indication  of  the 
relative  quality  and  rehability  of  the 
efficiency  estimate  figure. 

/.  Optional  Information  on  Waste 
Minimization 

The  final  section  of  the  form  allows 
the  respondent  to  describe  any  action 
taken  at  the  facility  in  the  past  year 
(other  than  the  waste  treatment  methods 
specified  in  Section  VIll  of  the  form)  to 
mimimize  generation  of  waste  related  to 
the  chemical  being  reported.  Actions 
may  include  process  modifications, 
changes  in  operating  procedures, 
product  redesign,  raw  material 
substitutions,  or  recycle/reuse  which 
have  reduced  or  eliminated  the 
generation  of  wastes  containing  the 
chemical  being  reported.  This  section 
allows  a  facility  to  demonstrate  that 
progress  is  being  made  in  waste 
minimization,  not  just  reduction  in 
releases. 

For  example,  yearly  reporting  may 
show  that  a  facility  has  significantly 
reduced  releases  of  a  chemical  but  the 
reason  for  such  reduction  may  not  be 
obvious  from  the  reported  data. 
Alternatively,  a  great  reduction  in  waste 
generation  may  be  hidden  by  the  fact 
that  very  efficient  treatment  has  always 
led  to  little  release. 

The  form  asks  for:  The  type  of  action 
taken  to  reduce  waste  generation  fby 
code);  pounds  of  the  reported  chemical 
in  the  waste  in  the  reporting  year, 
pounds  of  the  reported  chemical  in  the 
waste  in  the  previous  year  (or  the 
facility  can  enter  a  number  for  the 
percent  change);  an  index  comparing 
production  level  in  the  reporting  year  to 
production  level  in  the  previous  year; 
and  reesons  for  taking  the  action  (by 
code). 

The  index  of  production  level  figure 
provides  a  means  to  sort  out  changes  in 
waste  amount  due  to  level  of  business 
activity.  For  example,  if  the  chemical 
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were  used  in  coating  appliances  and 
80,000  appliances  were  produced  in  1987 
compared  to  100,000  in  1986,  the  index 
would  be  0.8.  Any  reported  waste 
reduction  (or  lack  of  increase)  could 
then  be  apportioned  to  the  action  taken 
or  to  change  in  economic  activity. 
Companies  can  protect  trade  secret 
information  since  actual  production 
levels  would  not  be  reported,  nor  would 
"waste  per  unit  production."  The 
production  level  indicator  chosen  should 
most  closely  represent  activities 
involving  the  chemical.  However,  these 
activities  could  range  from  production 
volume  of  the  chemical  itself  (or  of 
another  chemical  using  the  reported 
substance]  to  the  dollar  value  of  all 
products  made  at  the  facility.  This  latter 
indicator  might  be  most  appropriate,  for 
example,  in  the  case  where  the  facility 
substituted  one  general  purpose  solvent 
with  another  solvent. 

Facilities  can  use  the  narrative  space 
provided  in  this  optional  section  of  the 
form  to  explain  how  the  modification 
caused  the  changes  in  waste 
composition  or  changes  in  hazard.  Such 
information  is  expected  to  be  highly 
valuable  to  those  citizens  who  are 
attempting  to  understand  industry 
progress  in  reducing  releases  of 
chemicals  to  the  environment.  If  will 
also  permit  regulatory  agencies  to 
analyze  the  effectiveness  and  (he  extent 
of  use  of  various  techniques  for  reducing 
routine  releases  of  toxic  chemicals.  Such 
information  will  be  essential  to 
understanding  why  reductions  in 
releases  are  observable  in  long-term 
data  from  a  facility.  Completion  of  this 
section  is  optional  because  actions  that 
reduce  releases  could  in  some  cases 
reveal  trade  secret  information  and 
because  the  statute  does  not  specifically 
request  information  on  reductions  in 
releases. 

VI!.  Trade  Secret  Claims  and 
Substantiation 

Section  322  of  Title  III  provides  that 
the  specific  chemical  identity  (including 
the  chemical  name  and  other  specific 
identification)  may  be  designated  by  the 
submitter  as  a  trade  secret.  To  do  so,  the 
submitter  would  check  the  box  in 
Section  IV.B.  of  the  form  indicating  that 
the  chemical  identity  is  being  claimed  as 
a  trade  secret.  The  submitter  would  also 
have  to  enter  the  generic  classification 
name  and  code  that  is  pre-assigned  by 
the  regulation  to  that  specific  toxic 
chemical.  See  proposed  §  372.42  for 
these  generic  classification  names.  Also, 
the  listings  of  covered  chemicals  and 
chemical  categories  proposed  in  $  372.45 
of  the  regulation  include  a  column  that 
contains  the  pre-assigned  generic 
classification  code  for  that  chemical. 


If  the  submitter  claims  the  specific 
chemical  identity  as  trade  secret  then  a 
second  copy  of  that  report  must  be 
included  with  the  submission.  This 
second  copy  would  be  a  "sanitized" 
version  of  the  original  submission.  It 
would  contain  all  the  same  information 
as  the  original  submission  except  that 
the  space  provided  for  the  specific 
chemical  identity  (including  CAS 
number,  if  applicable)  would  be  left 
blank.  This  non-trade  secret  version  of 
the  form  is  the  one  that  will  be  made 
available  to  the  public  and  is  the  version 
to  be  submitted  to  the  State. 

Any  submitter  claiming  trade  secret 
protection  for  a  chemical  identity  must 
also  submit  an  explanation  for  this 
claim  in  accordance  with  section 
322(a)(2)(ii)  of  Title  III.  This  explanation 
must  demonstrate:  (1)  That  the  submitter 
has  not  disclosed  the  chemical  identity 
to  any  other  person,  other  than  a 
member  of  a  local  emergency  planning 
committee,  an  officer  or  employee  of  the 
United  States  or  a  State  or  local 
government,  an  employee  of  such 
person,  or  a  person  who  is  bound  by  a 
confidentiality  agreement:  (2)  that  the 
submitter  has  taken  reasonable 
measures  to  protect  the  confidentiality 
of  such  information  and  will  continue  to 
take  such  measures:  (3)  that  the 
information  is  not  required  to  be 
disclosed  or  otherwise  made  available 
to  the  public  under  any  other  Federal  or 
State  law:  (4)  that  disclosure  of  the 
information  is  likely  to  cause  substantial 
harm  to  the  competitive  position  of  the 
submitter;  and  (5)  that  the  chemical 
identity  is  not  readily  discoverable 
through  reverse  engineering.  Failure  to 
submit  this  explanation  as  part  of  the 
submission  will  result  in  immediate 
disallowance  of  the  trade  secrecy  claim 
without  further  notice  to  the  submitter. 

The  explanation  document  itself  will 
be  available  to  the  public.  However,  the 
submitter  may  further  claim  portions  of 
the  explanation  document  as 
confidential  if  that  information  would 
reveal  the  chemical  identity  claimed  as 
a  trade  secret  or  would  reveal  other 
confidential  business  or  trade  secret 
information.  To  make  this  claim  the 
submitter  would  clearly  designate  those 
portions  of  the  explanation  document  to 
be  claimed  as  confidential.  The 
submitter  would  include  a  certification 
that  those  portions  of  the  explanation 
document  claimed  as  confidential 
would,  if  disclosed,  reveal  the  chemical 
identity  being  claimed  as  a  trade  secret, 
or  would  reveal  other  confidential 
business  or  trade  secret  information. 
This  certification  must  be  signed  by  the 
same  person  that  signs  the  certification 
statement  on  the  reporting  form. 


Under  section  322(a)(2)(ii)  of  Title  III. 
a  person  who  claims  a  specific  chemical 
identity  as  confidential  is  required  to 
include  an  explanation  of  the  reasons 
for  the  claim,  including  a  specific 
description  of  why  the  trade  secret 
factors  in  section  322(b)  apply.  This 
explanation  is  to  be  included  "in  the 
submittal  referred  to  in  (section 
322(a)(l)j"  which  in  this  case  is  the 
submittal  of  the  report  under  section 
313.  Since  the  section  313  report  is 
required  to  be  submitted  to  EPA  and  "to 
an  official  or  officials  of  the  State 
designated  by  the  Governor,"  section 
322(a](2)(ii)  could  be  read  as  requiring 
that  the  explanation,  including  any 
information  in  it  which  is  trade  secret  or 
otherwise  confidential  under  section 
322(f).  must  be  submitted  to  the  Stale  as 
well.  However,  EPA  believes  that  this 
reading  of  section  322(a)(2)(ii)  is 
inconsistent  with  the  remainder  of      -  • 
section  322.  Accordingly,  EIPA  is  '*" 

proposing  that  persons  submitting 
reports  under  section  313  in  which  the 
specific  chemical  identity  is  claimed  as 
a  trade  secret  would,  in  addition  to 
submitting  a  sanitized  copy  of  the  form 
to  the  State,  be  required  to  submit  a 
sanitized  copy  of  the  explanation  for  the 
trade  secret  claim  to  the  Stale  and  EPA 
as  well.  In  this  way.  States  and  the 
public  at  large  would  be  in  a  better 
position  to  determine  whether  a  trade 
secret  claim  appears  to  be  valid  and. 
therefore,  whethar  to  petition  EPA  under 
section  322(d)  to  review  the  trade  secret 
claim. 

EPA  received  comments  that  the  trade 
secret  provisions  of  Title  III  do  not 
require  "up-front  substantiation"  of  a 
trade  secret  claim.  EPA  considers  that 
the  statute  is  quite  clear  on  the 
requirement  that  the  above-mentioned 
explanation  be  provided  as  part  of  the 
submission.  That  is,  the  required 
explanation  must  be  provided  "up 
front."  The  commenter  may  be  referring 
to  additional,  more  detailed  information 
that  must  be  submitted,  in  the  event  that 
such  trade  secret  claim  is  challenged 
through  the  public  petition  process  as 
provided  by  section  322  of  Title  III. 

Another  commenter  asserted  that 
emissions  of  specific  chemical 
substances  that  could  be  required  under 
section  104  of  the  Clean  Air  Act  or 
under  section  304  of  the  Clean  Water 
Act  are  data  that  must  be  made 
publically  available.  Therefore. 
according  to  this  argument,  a  submitter 
of  a  section  313  report  would  not  be  able 
to  claim  trade  secret  the  chemical 
identity  associated  with  such  emission. 
In  the  commenter's  opinion,  the 
submitter  would  not  be  able  to  attest  to 
the  fact  that  such  chemical-specific 


information  is  not  public  knowledge. 
EPA  is  reviewing  this  comment  and  will 
address  it  in  connection  with  the 
comprehensive  Title  III  trade  secret 
regulations  to  be  proposed  by  the 
Agency. 

VIII.  Recordkeeping 

EPA  proposes  under  the  general 
rulemaking  authority  of  section  328  of 
Title  III  to  require  submitters  to  retain  a 
copy  of  each  report  plus  the  supporting 
documentation  used  to  complete  each 
report.  EPA  proposes  that  these  records 
be  retained  for  a  period  of  5  years  from 
the  date  of  submission  of  the  report. 
Such  records  would  be  retained  at  the 
facility  for  which  the  report  is  submitted 
and  would  have  to  be  readily  available 
for  purposes  of  inspection.  EPA  is 
requesting  comment  on  the  appropriate 
length  of  the  recordkeeping  period. 

IX.  The  Toxic  Chemical  Release 
Inventory  Data  Base 

The  Toxic  Chemical  Release 
Inventory  will  provide,  for  the  first  time, 
information  on  toxic  chemical  releases 
to  all  environmental  media  on  a 
nationwide  basis.  EPA  expects  that 
users  of  the  data  base  will  include 
Federal,  State  and  local  agency  officials; 
private  citizens:  industry:  local  and 
national  environmental  and  citizens 
organizations;  workers  and  labor 
organizations:  educators:  researchers 
and  consultants:  private  physicians  and 
public  health  officials;  members  of  the 
legal  community:  and  the  media. 

A.  Development  of  a  Data  Base 

Section  313(j)  requires  EPA  to 
establish  and  maintain  in  a 
computerized  data  base  a  national  toxic 
chemical  release  inventory  based  on  the 
data  submitted.  (This  inventory  should 
not  be  confused  with  the  inventory  of 
chemical  substances  developed  and 
maintained  under  section  8(b)  of  the 
Toxic  Substances  Control  Act.)  Further, 
EPA  is  required  to  make  this  data  base 
accessible  to  the  public  by  computer 
telecommunications  and  other  means  on 
a  cost  reimbursible  basis.  After  the  data 
base  has  been  established  and  the  data 
for  the  first  reporting  period  has  been 
entered,  EPA  will  issue  a  notice  for 
pubication  in  the  Federal  Register  that 
will  instruct  potential  users  regarding 
access  to  the  data  base  and  procedures 
for  use.  Also  included  in  this  notice  will 
be  instructions  on  how  to  obtain 
information  from  the  data  base  through 
means  other  than  computer 
telecommunications. 


B.  Identifying  Adverse  Health  and 
Environmental  Effects  Information  in 
the  Data  Base 

Section  322(h)(2)  of  Title  III  requires 
EPA  to  identify  the  adverse  health  and 
environmental  effects  associated  with  a 
toxic  chemical  that  is  claimed  trade 
secret  and  assure  that  such  information 
be  included  in  the  computer  data  base. 
The  Legislative  history  associated  with 
this  provision  further  explains  that  the 
adverse  effects  identified  should  be 
described  in  general  terms  so  as  not  to 
provide  a  unique  identifier  of  a 
particular  trade  secret  chemical. 

EPA  has  identified  several  options  for 
meeting  this  requirement  of  providing 
adverse  effects  information  relating  to 
trade  secret  claims.  One  option  would 
be  to  develop  a  cumulative,  worst-case 
effects  characterization  for  the 
predefined  generic  class  of  the  chemical. 
For  example,  a  person  using  the 
database  determines  that  a  facility  is 
emitting  certain  quantities  of  a  chemical 
claimed  trade  secret.  The  generic  class 
identity  available  to  the  person  is 
"Hydrocarbons."  Since  such  a  chemical 
as  benzene,  a  known  human  carcinogen, 
is  included  in  this  generic  class  then  the 
adverse  effects  characterization  would 
have  to  include  this  effect.  Chemicals 
without  this  effect  would  be  identified 
as  carcinogens  if  the  chemical  identity  is 
claimed  trade  secret.  One  obvious 
problem  with  this  approach  is  that  it  can 
overstate  the  adverse  effect  of  any 
particular  chemical  within  a  generic 
class. 

A  second  option  would  be  a  modified 
generic  identification  approach.  Rather 
than  the  predefined  generic 
classification  system  proposed  in  this 
rule,  companies  would  be  required  to 
develop  and  submit  a  generic  identity 
for  the  chemical.  EPA  would  then 
develop  the  associated  adverse  health 
effects  description  that  relates  to  the 
general  class  or  category  of  the 
chemical.  For  example,  a  company 
claims  the  listed  chemical  aniline  trade 
secret  and  gives  it  a  generic  identity  as 
an  "aromatic  amine."  The  adverse 
effects  would  then  be  based  on  the 
adverse  effects  of  aromatic  amines  in 
general.  This  approach  would  be  a 
variation  on  the  first  option  but  could 
provide  the  data  user  with  somewhat 
more  specific  information.  One  problem 
that  this  option  would  create  is  that  EPA 
would  not  be  able  to  develop  the  toxic 
effects  for  the  database  until  the 
submission  is  received,  thus  possibly 
delaying  the  data  availability. 

A  third  approach  would  be  to  attempt 
to  develop  individual  adverse  effect 
profiles  that  would  be  substance 
specific  but  would  mask  any  particular 


effect  that  is  unique  and  that  could 
divulge  its  specific  identity.  For 
example,  if  one  of  the  metals  has  a 
unique  effect  (e.g.,  kidney  toxicity)  this 
effect  may  have  to  be  generalized  to 
"organ  effect." 

EPA  requests  comment  on  ways  to 
specify  adverse  effects  information  in 
the  data  base  in  connection  with  trade 
secrecy  claims. 

X.  Economic  Impact 

EPA  has  prepared  a  Regulatory 
Impact  Analysis  (RIA)  in  connection 
with  this  proposed  rule.  The  RIA 
assesses  the  economic  impact  of  the 
proposed  regulation  on  the  affected 
industry  (manufacturing.  SIC  codes  20 
through  39)  and  State  and  Federal 
governments.  The  following  cost  results 
are  presented  in  the  analysis  document 
titled  "Regulatory  Impact  Analysis  in 
Support  of  the  Proposed  Rulemaking 
Under  Section  313  of  the  Superfund 
Amendments  and  Reauthorization  Act 
of  1986." 

Four  alternatives  are  considered  in 
the  RIA  for  implementing  section  313: 

Alternative  I — Facilities  report  by  letter. 
Alternative  II — Facilities  must  report  by 

use  of  a  form,  with  minimal 

Interpretation  of  the  data  elements 

required  by  the  statute. 
Alternative  III — Facilities  report  by 

form,  with  additional  data  elements 

required  (proposed  form). 
Alternative  IV — Facilities  report  by 

form,  with  elements  of  Alternative  III 

above  plus  specific  source 

wastestream  identification/ 

characterization  required. 

The  population  of  facihties  that  would 
be  required  to  submit  reports — forms  or 
letters — under  section  313  is  based  on 
Census  data  for  facilities  engaged  in 
manufacturing,  a  survey  of  toxic 
substances  use  conducted  by  the  State 
of  New  Jersey  involving  a  subset  of  the 
substances  contained  in  the  list  of  329 
chemicals  covered  by  section  313.  and 
the  Toxic  Substances  Control  Act 
Inventory. 

Section  313  will  require  reports  from 
an  estimated  32,760  facilities.  On 
average,  5.0  toxic  substances  will  need 
to  be  reported  per  corered  facility, 
resulting  in  a  total  of  165,100  reports 
each  year. 

Estimates  of  the  costs  per  facility 
(based  on  an  average  of  4  chemicals  and 
1  mixture  per  facility)  for  the  proposed 
form  in  the  first  year  are  S12.467  and 
$9,426  in  subsequent  years  of  reporting. 
The  higher  first  year  costs  are  expected 
due  to  initial  one-time  costs  associated 
with  compliance  determination  and 
establishing  a  methodology  for 
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estimating  emissions.  Estimates  of  the 
cost  per  facility  for  each  alternative  are 
as  follows: 
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In  the  first  year  of  reporting, 
industry's  total  compliance  costs  will 
range  from  $427.6  million  for  Alternative 
I  (letters)  to  $480.1  million  for 
Alternative  IV  (version  3  of  the  form). 
Over  a  10-year  projection  period,  the 
present  value  of  the  costs  will  range 
from  $1,656  to  $2,106.7  million  at  a 
discount  rate  of  10  percent  (real). 

All  the  regulatory  alternatives  appear 
to  be  somewhat  more  costly  than  if  FJ'A 
took  no  action  to  issue  a  form  and 
regulation  implementing  section  313. 
However,  the  majority  of  the  overall 
costs  associated  with  this  proposed  rule 
are  driven  by  the  statutory  provisions.  If 
the  letter  reporting  is  taken  as  a 
baseline,  the  proposed  form  represents 
approximately  a  12  percent  increase  in 
the  overall  costs  for  industry  to  comply 
with  section  313  requirements.  As 
explained  elsewhere  in  this  preamble, 
EPA  has  chosen  to  develop  a  form  and 
regulation  in  order  to  provide  for 
uniform  reporting  so  that  a  computerized 
data  base  of  high  quality  and  utility  can 
be  created  and  maintained. 

There  is  some  variability  in  the  costs 
of  the  regulatory  options  (Alternatives  II 
through  IV)  based  on  the  quantity  and 
type  of  information  required.  The 
proposed  regulatory  approach 
(Alternative  III)  is  somewhat  more 
costly  than  Alternative  II.  However. 
EPA  believes  that  this  extra  cost  is 
justified  by  the  increased  utility  of  the 
data  that  this  option  provides. 

The  proposed  regulatory  option  asks 
for  information  that  will  improve  the 
ability  of  communities  to  track  the  flow 
of  releases  in  their  areas,  specifically 
reporting  on  the  disposition  of 
substances  off-site  in  treatment,  storage, 
and  disposal  facilities.  Use  of  the  data 
base  is  also  enhanced  by  the 
requirement  for  data  on  non-primary 
manufacturing  SIC  codes,  parent 
companies,  and  applicability  of  section 
304  and  permits  to  particular  releases. 
Compared  to  Alternative  IV,  the 
proposed  option  entails  lower  costs  for 
industry  because  it  does  not  require 
wastestream-specific  reporting  on 
treatment  methods  and  percent 
destruction  or  conversion  of  the  toxic 
chemicals. 

EPA  will  incur  costs  to  process,  check, 
store,  and  make  available  the  data 
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reported  under  section  313.  EPA's  costs 
will  vary  depending  upon  its  choice  of 
data  management  systems  and  policies 
but  are  estimated  to  range  from  between 
$4.0  and  $13.8  million  per  year.  Over  a 
10-year  period,  the  present  value  of 
EPA's  expenses  will  be  $21  0  to  $74.0 
million  discounted  at  10  percent.  States 
will  have  expenses  for  processing, 
storing,  and  distributing  reports  sent  to 
them.  State  costs  are  estimated  at  $1.0 
million  per  year. 

A  draft  RIA  underwent  a  limited 
public  review  and  certain  comments 
received  have  been  incorporated.  EIPA 
requests  comment  on  the  methodology 
employed,  the  unit  costs,  and  the  results 
of  the  RIA.  In  particular,  EPA  requests 
comment  on  the  following  issues: 

1.  How  many  toxic  chemicals  will  be 
reported  by  typical  facilities  overall? 

2.  How  many  additional  reports  will 
be  associated  with  the  requirement  to 
report  on  mixtures  and  trade  name 
products? 

3.  What  are  the  costs  of  preparing 
estimates  where  information  required  is 
not  readily  available? 

4.  Are  the  unit  cost  estimates 
reasonable  for  both  industry  and 
government? 

5.  Are  there  other  activities  associated 
with  section  313  that  should  be 
considered?  What  costs  are  associated 
with  such  activities? 

XI.  Rulemaking  Record 

The  following  documents  constitute 
the  rulemaking  record  for  this  proposed 
rule  (docket  control  number  OPTS- 
400f)02).  All  documents,  including  the 
index  of  this  record,  are  available  to  the 
public  in  the  OTS  Reading  Room  from  8 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  OTS 
Reading  Room  is  located  at  EPA 
Headquarters,  Rm.  NE-C004,  401  M  St.. 
SW..  Washington,  DC  20460.  The  record 
includes  the  following  information 
considered  by  the  Agency  in  developing 
this  proposed  rule: 

1.  This  proposed  rule. 

2.  Summaries  of  individual  meetings 
held  with  representatives  of  industry, 
public  interest  groups,  and  State 
government  officials. 

3.  Transcripts  of  public  meetings  held 
January  8  and  9, 1987. 

4.  A  summary  of  comments  received 
at  the  above-referenced  public  meetings. 

5.  Written  comments  received  in 
connection  with  draft  materials 
distributed  for  review  prior  to  the  above 
referenced  public  meetings. 

6.  The  document  titled  "Regulatory 
Impact  Analysis  in  Support  of  the 
Proposed  Rulemaking  Under  Section  313 
of  the  Superfund  Amendments  and 


Reauthorization  Act  of  1986  "  (May 
1987). 

7.  Wntten  comments  on  the  above- 
referenced  regulatory  analysis. 

8.  The  technical  guidance  document 
titled,  "Guidance  for  Determining 
Releases  and  Waste  Treatment 
Efficiency  for  the  Toxic  Chemical 
Release  Inventory." 

9.  Written  comments  received  in 
connection  with  the  above-referenced 
guidance  document. 

10.  The  support  document  titled, 
"Toxic  Chemical  Release  Inventory — 
Glossary  of  Synonyms." 

XII.  Regulatory  Assessment 
Requirements 

A.  Executive  Order  12291 

Under  Executive  Order  12291,  EPA 
must  judge  wheth<er  a  regulation  is 
"major "  and  therefore  requires  a 
regulatory  impact  analysis.  EPA  has 
developed  a  regulatory  impact  analysis.      , 
This  analysis  shows  that  the 
combination  of  impacts  of  the  statutory 
provisions  of  section  313  and  the 
interpretive  provisions  of  this  proposed 
regulation  may  create  a  first  year  impact 
of  $472.7  million  and  a  second  year 
impact  of  $311.8  million.  However,  the 
incremental  impact  of  EPA's  form  as 
represented  in  this  proposed  rule 
accounts  for  only  12  percent  of  the  total 
impact.  As  discussed  elsewhere  in  this 
preamble,  facilities  will  have  to  report 
the  information  outlined  in  section  313 
by  letter  if  EPA  does  not  publish  a 
uniform  reporting  form.  In  any  event. 
EPA  has  determined  that  this  proposed 
rule,  considered  in  combination  with  the 
mandated  provisions  of  section  313,  is 
"major  "  because  it  may  have  an  effect 
of  $100  million  or  more  on  the  economy. 
EPA  does  not,  however,  anticipate  that 
this  proposed  rule  will  have  a  significant 
effect  on  competition,  costs,  or  prices. 

This  proposed  regulation  was 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  as 
required  by  Executive  Order  12291. 

B.  Regulatory  Flexibility  Act 

The  proposed  rule  does  not 
specifically  exempt  small  businesses, 
nor  does  the  statute.  However,  the 
statute  and  this  proposed  rule  do 
exempt  facilities  with  fewer  than  10  full- 
time  employees  or  facilities  whose 
chemical  manufacturing,  processing,  or 
use  activities  do  not  meet  certain 
volume  thresholds.  EPA  estimates  that 
Section  313  will  require  reporting  from 
approximately  3  percent  (8,520  of 
286,000)  of  all  of  the  small 
manufacturing  facilities. 


Preliminary  analysis  of  the  impacts  of 
the  proposed  rule  on  small  entities 
(included  in  the  RIA  as  an  appendix) 
indicates  that  for  some  segments  of  the 
manufacturing  sector  the  compliance 
costs  may  have  a  significant  impact. 
Specifically,  the  reporting  costs  are 
estimated  to  be  2.0  to  3.0  percent  of 
median  sales  for  facilities  with  10  to  19 
employees  in  SIC  codes  25  (furniture).  27 
(printing  and  publishing),  and  30  (rubber 
and  miscellaneous  plastics).  The  number 
of  facilities  affected  is  estimated  to  be 
635,  which  represents  0.2  percent  of  all 
manufacturing  facilities  with  less  than 
50  employees.  The  number  of  small 
businesses  affected  is  not  known  but 
would  be  fewer  than  635.  Although  this 
represents  a  very  small  percentage  of  all 
small  facilities,  the  absolute  numbers  of 
facilities  affected  is  of  concern. 
Moreover,  given  the  uncertainties  in  the 
data  upon  which  the  RIA  is  based,  other 
reporting  requirements  of  SARA  Title  III 
that  may  affect  the  same  facilities,  and 
concerns  raised  by  the  Small  Business 
Administration.  EPA  believes  that  it  is 
prudent  public  policy  to  assume  that  the 
requirements  of  the  Regulatory 
Flexibility  Act  (Pub.  L.  96-354)  have 
been  triggered. 

The  RIA  and  appendix  on  small 
facility  impacts  serves  as  the  Initial 
Regulatory  Flexibility  Analysis  required 
by  the  Regulatory  Flexibility  Act.  EPA 
intends  to  revise  this  analysis  prior  to 
promulgation  of  the  final  rule.  EPA 
requests  comment  on  the  methodology 
employed  in  the  analysis,  the 
breakdown  of  facility  sizes,  and  the 
results  of  the  analysis.  EPA  is  especially 
interested  in  receiving  comments  from 
small  entities  in  SIC  codes  25,  27,  and  30 
and  from  members  of  the  public  who 
might  be  affected  by  releases  from  small 
entities.  In  particular,  EPA  requests 
comment  on  the  following  issues: 

1.  Are  there  data  to  support 
exemptions  to  the  proposed  rule  on  the 
basis  of  facility  size  (number  of 
employees,  sales,  production  volume). 
SIC  code,  or  quantity  of  release. 

2.  Which  questions  on  the  proposed 
form  are  particularly  burdensome? 

3.  What  kind  of  guidance  could  EPA 
provide  to  reduce  the  burden  to  small 
entities? 

C.  Paperwork  Reduction  Act 

OMB  has  reviewed  the  information 
collection  requirements  contained  in  this 
proposed  rule  under  the  provisions  of 
the  Paperwork  Reduction  Act  of  1980.  44 
U.S.C,  3501  et  seq.  Submit  comments  on 
these  requirements  to  The  Office  of 
Information  and  Regulatory  Affairs: 
OMB:  726  Jackson  Place.  NW.. 
Washington.  DC  20503  marked 
"Attention  Desk  Officer  for  EPA." 


The  Final  Rule  will  respond  to  any 
OMB  or  public  comments  on  the 
information  collection  requirements. 

\^st  of  Subjects  in  40  CFR  Part  372 

i  Environmental  protection.  Reporting 
and  recordkeeping  requirements.  Toxic 
chemicals. 

Dated:  May  27. 1987. 
Lee  M.  Thomas, 

Administrator. 

Therefore,  it  is  proposed  that  Chapter 
I  of  40  CFR  be  amended  by  adding  a 
new  Part  372  to  read  as  follows: 

PART  372— TOXIC  CHEMICAL 
RELEASE  REPORTING;  COMMUNITY 
RIGHT-TO-KNOW 

Subpart  A — General  Provisions 

Sec. 

372.1     Scope  and  purpose. 

372.3    Definitions. 

372.5    Persons  who  must  report 

372.10    Covered  facilities. 

372.12    Thresholds  for  reporting. 

372.15  Reporting  requirements  and  schedule 
for  reporting. 

372.16  Recordkeeping. 

372.19    Compliance  and  enforcement. 

Subpart  B — I  Reserved  ] 

Subpart  C— Specific  Toxic  Chemical 
Listings 

372.42    Generic  classification  of  listed 
chemicals  and  chemical  categories  for 
purposes  of  trade  secrecy  claims. 

372.45    Chemicals  and  chemical  categories  to 
which  this  part  applies. 

Subpart  D — Reporting  Forms  and 
Instructions 

372.65    Toxic  chemical  release  reporting 
forms  and  instructions. 
Authority:  Pub.  L  99-499. 

Subpart  A— General  Provisions 

§  372.1     Scope  and  purpose. 

This  part  sets  forth  requirements  for 
the  submission  of  information  relating  to 
the  release  of  toxic  chemicals  under 
section  313  of  Title  III  of  the  Superfund 
Amendments  and  Reauthorization  Act 
of  1986.  The  information  collected  under 
this  part  is  intended  to  inform  the 
general  public  and  the  communities 
surrounding  covered  facilities  about 
releases  of  toxic  chemicals,  to  assist 
research,  to  aid  in  the  development  of 
regulations,  guidelines,  and  standards, 
and  for  other  purposes. 

§  372.3    Definitions. 

Terms  defined  in  sections  313(b)(1)(c) 
and  329  of  Title  III  and  not  explicitly 
defined  herein  are  used  with  the 
meaning  given  in  Title  III.  For  the 
purpose  of  this  part: 

"Act"  means  Title  III. 


"Article"  means  a  manufactured  item 
which  is  formed  to  a  specific  shape  or 
design  during  manufacture,  which  has 
end  use  function(s)  dependent  in  whole 
or  in  part  upon  its  shape  or  design 
during  end  use.  and  which  has  either  no 
change  in  chemical  composition  during 
its  end  use  or  only  those  changes  of 
composition  which  have  no  commercial 
purpose  separate  from  that  of  the  article, 
and  that  result  from  a  chemical  reaction 
that  occurs  upon  end  use  of  other 
chemical  substances,  mixtures,  or 
articles;  except  that  fluids  and  particles 
are  not  considered  articles  regardless  of 
shape  or  design. 

"Customs  temtory  of  the  United 
States"  means  the  50  States,  the  District 
of  Columbia,  and  Puerto  Rico. 

"EPA"  means  the  United  States 
Environmental  Protection  Agency. 

"Facility"  means  all  buildings, 
equipment,  structures,  and  other 
stationary  items  which  are  located  on  a 
single  site  or  on  contiguous  or  adjacent 
sites  and  which  are  owned  or  operated 
by  the  same  person  (or  by  any  person 
which  controls,  is  controlled  by  or  under 
common  control  with,  such  person). 

"Import "  means  to  import  a  chemical 
substance  into  the  customs  territory  of 
the  United  States. 

"Manufacture"  means  to  produce, 
prepare,  import,  or  compound  a  toxic 
chemical.  Manufacture  also  applies  to 
substances  that  are  produced 
coincidentally  during  the  manufacture, 
processing,  use,  or  disposal  of  another 
substance  or  mixture,  including 
byproducts  and  coproducts  that  are 
separated  from  that  other  substance  or 
mixture,  and  impurities  that  remain  in 
that  substance  or  mixture. 

"Otherwise  use"  or  "otherwise  used" 
means  any  use  of  a  toxic  chemical  that 
is  not  covered  by  the  terms 
"manufacture"  or  "process"  and 
includes  use  of  a  toxic  chemical 
contained  in  a  mixture  or  trade  name 
product. 

"Process"  means  the  preparation  of  a 
toxic  chemical,  afier  its  manufacture,  for 
distribution  in  commerce — 

(1)  In  the  same  form  or  physical  state 
as,  or  in  a  different  form  or  physical 
state  from,  that  in  which  it  was  received 
by  the  person  so  preparing  such 
substance,  or 

(2)  As  part  of  an  article  containing  the 
toxic  chemical. 

Process  also  applies  to  the  processing  of 
a  toxic  chemical  contained  in  a  mixture 
or  trade  name  product. 

"Release"  means  any  spilling,  leaking, 
pumping,  pouring,  emitting,  emptying, 
discharging,  injecting,  escaping, 
leaching,  dumping,  or  disposing  into  the 
environment  (including  the 
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abandonment  or  discarding  of  barrels, 
containers,  and  other  closed 
receptacles)  of  any  toxic  chemical. 

Title  III    means  Title  ill  of  the 
Superfund  Amendments  and 
Reauthorization  Act  of  1986.  also  titled 
the  Emergency  Planning  and  Community 
Right-To-Know  Act  of  1986. 

"Toxic  chemical"  means  a  chemical  or 
chemical  category  listed  in  i  372.45. 

§  372.5     Persons  *ho  must  report 

Owners  and  operjlors  ol  covered 
facilities  described  in  i  372.10  are 
subject  to  the  requirements  of  this  part. 
If  the  owner  and  operator  of  a  covered 
facility  are  different  persons,  only  one 
need  report  for  each  toxic  chemical 
required  to  be  reported  under  this  part. 
However,  if  no  report  is  submitted,  EPA 
will  hold  both  the  owner  and  the 
operator  liable  under  section  325(c)  of 
Title  III. 

§  372. 1 0    Covered  (acWtes. 

A  f^lity  that  meets  all  of  the 
following  criteria  for  a  calendar  year  is 
a  covered  facility  for  that  calendar  year. 

(a)  The  facility  has  10  or  more  full- 
time  employees. 

(b)  The  facility  is  in  Standard 
Industrial  Classification  Codes  20 
through  39  as  in  effect  on  January  1, 
1987. 

(c)  The  facility  manufactured 
(including  imported),  processed,  or 
otherwise  used  a  toxic  chemical  in 
excess  of  an  applicable  threshold 
quantity  of  that  chemical  set  forth  in 
§  372.12  . 

§  372.12    Thresholds  (or  reporting. 

The  threshold  amounts  for  purposes  of 
reporting  under  this  Pari  for  toxic 
chemicals  are  as  follows: 

(a)  With  respect  to  a  toxic  chemical 
manufactured  (including  imported)  or 
processed  at  a  facility  during  the 
following  calendar  years: 

1987 — 75,000  pounds  of  the  chemical  fur  the 

year. 
1986—50,000  pounds  of  the  chemical  for  the 

year. 
1989  and  Iherenfter — ZS.OOO  pounds  of  the 

chemical  for  the  year. 

(b)  With  respect  to  a  chemical 
otherwise  used  at  a  facility,  10,000 


pounds  of  the  chemical  for  the 
applicable  calendar  year 
§372  15     Reporting  requirements  and 
schedute  lor  reporUngt. 

A  person  subject  to  this  Part  must 
submit  to  EPA  and  to  the  State  in  which 
the  covered  facility  is  located  a 
completed  EPA  Form  R  (EPA  Form  7740- 
20)  for  each  toxic  chemical 
manufactured  (including  imporled), 
processed,  or  otherwise  used  in  excess 
of  an  applicable  threshold  quantity  in 
§  372.12  for  a  calendar  year.  A  report 
must  be  submitted  for  releases  of  the 
toxic  chemical  that  occurred  during  that 
calendar  year  at  that  facility  on  or 
before  )uly  1  of  the  next  year.  The  first 
such  report  for  calendar  year  1987  must 
be  submittpd  on  or  before  )uly  1.  1988. 

§372.16     Recordkeeping. 

(a)  Each  person  subject  to  the 
reporting  requirements  of  this  Part  must 
retain  the  following  records  for  a  period 
of  5  years  following  the  submission  of  a 
report: 

(1)  A  copy  of  the  report  submitted  by 
the  person  in  response  to  the 
requirements  of  this  Part. 

(2)  All  supporting  materials  and 
documentation  used  by  the  person  to 
complete  each  report. 

(b)  Records  retained  under  this 
section  must  be  retained  at  the  facility 
to  which  the  report  applies.  Such 
records  must  be  readily  available  for 
purposes  of  inspection  by  EPA. 

(c)  If  the  facility  closes  permanently, 
the  records  retained  under  this  section 
must  be  transfered  to  and  retained  by 
the  owner  or  operator  of  the  facility.  If 
there  is  no  separate  owner  or  operator 
then  such  records  must  be  sent  to  EPA. 

§  372.19     Compliance  and  en1orcerr>ent. 

Violators  of  the  requirements  of  this 
part  are  subject  to  the  civil  and 
administrative  penalties  as  provided  in 

spclion  32.S|r)  ofTtlp  FII. 

Subpart  B — i  Reserved  1 

Subpart  C— Sp«cttic  Toxic  Chemical 

Listings 

§372  4?     Gerveric  claMtfication  of  listed 
chemicals  artd  chemical  categories  lor 
purposes  ol  trade  secrecy  Ciatans. 

I  lie  folluwuig  gi-utiic  clasaification 


names  and  codes  are  to  be  used  when 
the  identity  of  a  chemical  or  chemical 
category  listed  in  9  372.45  of  this  part  is 
claimed  a  trade  secret.  All  chemicals 
and  chemical  categories  listed  in 
S  372.45  have  been  assigned  one  of  the 
generic  classifications  as  indicated  by 
the  code  that  appears  in  the  column 
titled  "Generic  Classification  Code." 
The  generic  classification  names  and 
codes  are  listed  in  the  following  Table  1: 

Table  1 .— CHEMtCAL  CtASSIFtCATIOt^S 

AND  Categories 


Generic  classifications 


Hydrocarbons — -.. 

Halogenated  alkanes 

Halogenated  atkenes ~ — 

Halogenated  aromabcs 

Hydroxy  compounds 

Ethers  and  epoxides 

Aldehydes  and  ketones 

Cartxwytic  acids,  esters,  anhydrides, 
laclor>es 


Other  cartjoxytic  acid  derivatives 

Amines _...«.» 

Amine  denvatrves 

Nitro  and  nitroso  compounds  

Phosphorus  arxj  sulfur  compourxte 

Azo  and  hydrazo  compxjunds — 

Metal  containing  compounds 

Non-metal  contair>ing  rnorganic  com- 
pounds  


Code 


C01 
002 
003 
004 
COS 
006 
C07 

006 
009 
CIO 
Oil 
C12 
013 
C14 
CIS 

Old 


§  372  45     Chemicals  and  chemical 
categories  to  which  this  part  applies. 

The  reporting  requirements  of  this 
Part  apply  to  the  following  chemicals 
and  chemical  categories.  This  section 
contains  three  listings.  Paragraph  |a)  of 
this  section  is  an  alphabetical  order 
listing  of  those  ciiemicals  that  have  an 
associated  Chemical  Abstracts  Service 
(CAS)  Registry  number.  Paragraph  (b)  of 
this  section  contains  a  CAS  number 
order  list  of  the  same  chemicals  listed  in 
paragraph  (a)  of  this  section.  Paragraph 
(c)  of  this  section  contains  the  chemical 
categories  for  which  reporting  is 
required.  These  chemical  categories  are 
listed  in  alphabetical  order. 

(a)  Alphabetical  listing. 


Chemical  name 


Acetaldehyde „ 

Acetamide „. 

Acetone 

Acetonrtrile 

2-Acetylaminofluoren« . 


CAS  No. 


75-07-0 
60-35-5 
67-64-1 
75-05-8 
53-96-3 


Genenc 

classification 

code 


007 
009 
007 
Oil 
010 


Effective  date 


01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 


Chemical  name 


Acrolein _ ____ 

Acrylamide _ 

Acrylic  acid _ _ 

Acrylonitrile „ _ _        

AWrm   ( l,4:5,8-Dimethanonaphthalene,1,2,3.4.10,10-hexachloro-1.4.4a.  5.8.8a-hexahydro- 
(1  alpha  4  alpha,4abeta  ,5  alpha.,e.alptia,8a.beta.)-] 

Myl  chiooOe  

Aluminum  (fume  or  dust) _._.. 

AJummom  oxide „_ _ 

2  Aminoanthraquinooe _ , 

4  AmifKiazotienzene _ 

4  /Vminobiphenyl  „..„ 

1  Amino  2-methylanttifaquirx)ne _. _ 

Ammorxa.- _. „ 

Ammonium  nitrate  (sotution) _ 

Anvnonium  sulfate  (solution) _ 

Aruiine _ „ „ 

t>  /^iSKine .„ _ _ _ _ 

p  Anisidir>e    „ 

o-AnisKline  hydrochloode _ 

Anthraceoe „._ 

Antjnxxiy ._ _.„__„ _ 

Arseruc „ „ 

Ast>estos  (fhable) „ „ _ _ 

Auramine  (Benzeneamine.  4,4'-cart)onimidoyftiis[N,N-dlmethy)-]. 
Banum „ 


Berual  chloride _. 

Benzamde _. 

B«r«er>e.._ _. 

Benzidine _. 

Benzoic  trchlorides  (Benzotrichlohde) . 

Benzoyl  chloride _ _. 

Benzoyl  peroxide — _. 

Benzyl  chloride _ _. 

Beryllium _ _. 

Biphenyl _. 

EiiM2<:hloroethyl)  ether _. 

Bs(chkxomethyl)  ether _. 

Bo<2-chioro  1  methytethyl)  ettier _. 

Bis(2-ethylhexyl)  adipate _. 

Bromotorm  (Tnbromomethane) _. 

Bromomelhane  (Methyl  bromide) „. 

1 ,3-8utadiene _. 

Butyt  acrylate _. 

n-8utyl  akxihol _ _ _. 

sec-fliotyl  alcohol _ _. 

/arT-Butyl  alcohol _. 

Butyl  benzyl  phthalate _. 

1 .2-Butyler>e  oxide _„ 

ButyrakJehyde _., 

C.I.  Acid  Biue  9  diammonium  salt „. 

CI.  Acid  Bkje  9  disodium  salt 

CJ.  Acid  Green  3 „ „., 

C.J.  Basic  Green  4 _ „., 

C.I.  Basic  Red  1 „.. 

CI.  Disperse  Yellow  3. ._ 

C.I.  Food  Red  5 _..._ 

CJ.  Food  Red  15 _ 

C.I.  Sotvertt  Orange  7..._ 

CI.  Sotvent  Yellow  3 

CI.  Solverrt  Yellow  14 

CI.  Val  Yetlow  4 

Cadmium „ 

Calcium  cyanamide. 


CAS  No. 


Captan  [1Hlsoindole-1,3(2H)-dione.3a,4.7.7a-tetrahydro-2-  [(trichloromethyl)thio]-] _ 

Carbaryl  [  1  -Naphthalenol.methylcarbamate] 

Cartxxi  disulfide...- _ „ 

Cartxyi  tetrachloride _ 

Cartxxiyl  sulfide _ _..._..„ „... 

Catechol „. 

Chkxamben  [Benzocacid,  5-amino-2,5-dichloro-] 


107-02-8 
79-06-1 
79-10-7 

107-13-1 

309-00-2 

107-05-1 

7429-90-5 

1344-28-1 

1 1 7-79-3 

60-09-3 

92-67-1 

82-28-0 

7664-41-7 

6484-52-2 

7783-20-2 

62-53-3 

90-04-0 

104-94-9 

134-29-2 

120-12-7 

7440-36-0 

7440-38-2 

1332-21-4 

492-80-8 

7440-39-3 

98-87-3 

55-21-0 

71-43-2 

92-87-5 

98-07-7 

98-88-4 

94-36-0 

100-44-7 

7440-41-7 

92-52-4 

111-44-4 

542-88-1 

108-60-1 

103-23-1 

75-25-2 

74-83-9 

106-99-0 

141-32-2 

71-36-3 

78-92-2 

75-65-0 

85-68-7 

106-88-7 

123-72-8 

2650-18-2 

3844-45-9 

4680-78-8 

569-64-2 

989-38-8 

2832-40-8 

3761-53-3 

81-88-9 

3118-97-6 

97-56-3 

842-07-9 

128-66-5 

7440-43-9 

156-62-7 

133-06-2 

63-25-2 

75-15-0 

56-23-5 

463-58-1 

120-80-9 

133-90-4 


Generic 

Classification 

code 


007 
C09 

C08 
C11 

C03 

C03 

C15 

CIS 

010 

CIO 

CIO 

CIO 

016 

016 

016 

CIO 

CIO 

CIO 

010 

001 

015 

C15 

016 

CIO 

015 

C02 

C09 

COl 

CIO 

002 

C09 

009 

002 

015 

COl 

006 

C06 

006 

008 

C02 

002 

COl 

008 

COS 

COS 

COS 

008 

C06 

C07 

013 

013 

013 

CIO 

CIO 

014 

014 

CIO 

014 

014 

014 

007 

CIS 

Oil 

013 

009 

013 

002 

013 

005 

Oil 


Effective  date 


01/01/87 
01/01/87 
01/01/87 
01/01/87 

01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
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Chemical  name 


Chlofdane  [4.7  MethancModan.  1.2.4.5,6,7,8,8-octachlofO-2,3,3a.4,7,7a-  hexahy<>o-) 

Chtonnated  (luofocartxjn  (Freoo  113)[Ethane.  1 . 1 .2  trichkxo- 1 .2.  2-tnflo(xo-] » 

v^nioTwuf ••  -••••••••••••«•■••"•••■••••••••••••""•■"■••••••"••••*•••■■•'"'*'"*""**"""""  *" 

Chtoone  dioxide - — — 

Chkxoacetic  acid - — 

2  Chlofoacetophefxx>e 

Chkxobenzene 

Chkxobenzilaie    [Benzeneacetic   ackJ.   4-cWoro-.alpha.-(4-chlOfophenyl)-.alpha.-hydfO>iy-, 

ethyl  ester] ~ - 

Chlofoethane  (Ethyl  cWoode) — 

Chiofoform — 

Chtofomethane  (Methyl  chlonde) — 

ChJofomethyl  methyl  ether "• 

Chkxoprene " 

Chiorothalonil  1 1 ,3-B€fuenedtcartX)oitrile.2.4.5.6-tetrachlofO- 1 

Cobalt " 

Copper    — .- " - • 


CAS  No 


Generic 

ctassiAcation 

code 


p-Crestdine _„_„_..._._._ _.__.„„„........._...........-....~-~ 

Cresol  (mixed  isomers) ~-" •• 

/TvCresol — ™ • 

oOesol " 

p-Cresol • — " 

Cumene - - •• 

Comene  hydroperoxide - 

Cupferron  [ Bervzeneamtrw,  N-hydroxy-N-rvtroso,  ammonium  salt] _ -~. 

Cyarnde  compoonds — •• 

Cyclohexane — - 

2,4-D  [Acetic  acid,  (2,4-dichto«>-phenoxy>-] — 

Decabromodiphenyl  oxide ~ 

Dwliate  ICarbamothiwc  acid,  t)is<l-methytethy»>-.  S-(2.3-  dlchkxo-2-propenyt)  ester  J 

2,4-DiarrwK>ar>i8oie - 

2,4-OarnifKianisote  sulfate — —■•. " •" 

4,4-DiafTiin<x)ipher»yt  ether — — •• 

Onmmototuerte  (mixed  isomers) — ~ 

2,4-Diani«rK>toluefle ~~ •••••• 

Diazometharw „ ~. « ' 

Dtt)enzoturan 

1 ,2-D«t)romo-3-chloropropane  (DBCP) 

1 ,2-Dit)romoethane  (Ethylene  ditKomide) - — 

Dibutyl  phttwlale - 

Dichlorobenzerw  (mixed  isomers) ™ 

1 ,2-Dichlorot>enzef>e ~ - - 

1.3-D»chlorobenzene - 

1 ,4-Ochlorobenzene - - 

3,3'-C>chlorobenzidine „ — 

Dvchkxotxomo  methane ~ ~. — - 

1 ,2-D»chtoroethane  (Ethylene  dichtoride)  ..^ - 

1 .2-Dichlofoethyler»e — - 

Ochloroowttiane  (Methylene  chloride) „ 

2.4-Ochloropherx)l - — — ■ 

1 ,20ichloropropar)e „ — — 

1 .3-Dictiloropropylene •" • 

DicWorvos  [Phosphoric  acid.  2.2-dichloroethenyl  dimethyl  ester! 

Dtcolol  [Benzenenr>ethanol,  4-ch)oro-.alpha.-(4-chk)rophenyl)  alpha. -(tnchtoromethyl)-l . 

DiepoxytHJtane ~ - — •• 

Diethanotamme "..■— • 

a  (2-ethylhexyl)  phthalate  (DEHP) - 

Diethyl  phttwiate ~ 

Oettiyl  sulfate - - •• 

3,3-0imethoxyb€n2idlr>e - — — 

4-Omethylaminoa2ot)er«er>e _. "•• 

3.3  -Dimethylberttidir>e(o-TolKJif>e) - - 

OrriethylcartMimyl  cf>»onde - 

1 , 1  -Orrwthyl  hydrazirie ~ » 

2,4-Dimethylphenol 

Dimethyl  phthalate ~ — - — 

Dtrrwthyl  sulfate — •• "- 

4,6-Dinrtro-ocresol — 

2.4-Dinitrophenol - . • • 

2.4-Onrtrotoluene - - - 


57-74-9 

76-13-1 

7782-50-5 

10049-04-4 

79-11-8 

532-27-4 

108-90-7 

510-15-6 
75-00-3 
67-66-3 
74-87-3 
107-30-2 
126-99-8 
1897-45-6 
7440-47-3 
7440-48-4 
7440-50-8 
120-71-8 
1319-77-3 
108-39-4 
95-48-7 
106-44-5 
98-82-8 
80-15-9 
135-20-6 
57-12-5 
110-82-7 
94-75-7 
1163-19-5 
2303-16-4 
615-05-4 
39156-41-7 
101-80-4 
25376-45-8 
95-80-7 
334-68-3 
132-64-9 
96-12-8 
IOe-93-4 
84-74-2 
25321-22-6 
95-50-1 
541-73-1 
106-46-7 
91-94-1 
75-27-4 
107-06-2 
540-59-0 
75-09-2 
120-83-2 
78-67-5 
542-75-6 
62-73-7 
115-52-2 
1464-53-5 
111-42-2 
117-81-7 
84-66-2 
64-67-5 
119-90-4 
60-11-7 
119-93-7 
79-44-7 
57-14-7 
105-67-9 
131-11-3 
77-78-1 
534-52-1 
51-28-5 
121-14-2 


Effective  date 


Chemical  name 


003 
002 
016 
016 
COS 
007 
004 

008 
002 
002 
002 
006 
003 
009 
015 
015 
015 
006 
005 
005 
C»5 
005 
001 
005 
012 
016 
001 
008 
004 
013 
010 
010 
010 
010 
010 
Oil 
006 
002 
002 
C»8 
004 
004 
004 
004 
010 
002 
002 
003 
002 
004 
002 
003 
013 
004 
006 
010 
008 
008 
013 
010 
010 
010 
009 
Oil 
COS 
008 
013 
012 
012 
012 


OT>l 


01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 

01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
/01/87 
01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 


2.8-Oinrtrotoluene  _ 

n-Diocfyi  pMhalate „.„.....„„ 

l,4-OK)xane   _ „.. 

1 ,2-OiDherivihydraane(Hydrazobenzene) 

Direct  Black  38 _ _ 

Direct  BKj©  6  _ _ 

Direct  B'own  95  ..._ _ 

EpicNorotiydrin _ _ 

2  Efhoryelhanol ..._ _ 

Ethyl  acrytate  „. 

E  ftiy1t)enzen9  _ 

E  thy!  chtofoformate _ 

E  thytene _ 


E  thyterte  glycol _ „ _ , 

E  thyteneirmne  (Azindme) _ _ , 

Ethylene  oride _ „ , 

Ethylene  thiourea.- „ „ _ 

Fiuometuron  [Urea,  N,N-dimethyl-N'-[3-(lrifluoromethyl)ptwrTyt]-] 

F  (xmalc)e*Tyde , 

Heptachiof  ( 1,4  5,6.7,8,8-Heptachloro-3a,4,7,7a-tetrahyc*ro-4,7-  methano-IH-indenel 

Hexachiorot>enzene    „ „ 

HexachlofO  1  3  butadiene _ 

HexacWorocyclopentadiene _ _ 

HexacNoroetnane  „..„ _ 

Hexachioronaphthalene _ _ 

Hexamethylphosphorarnide „ _ 

HyrJrazMTe  _ 

H/drar»ne  sulfate _ , 

Hydroctilonc  acid „ _ 

Hydrogen  cvanide _ 

Hydrogen  Huonde _ „ _ .• , 

Hydroquinone _..„...„..„...„ _ , 

isobufyralOehyde _ 

isopropyi  alcohol  (mfg.— strong  acid  processes) _ , 

4  4  Isopropyiidenediphenot . . 

Lead  _ 

Lindane  [Cyclohexane,  1^,3.4.5,6-hexachloro-.(1.atpha.,2.atpha.  S.beta. 

4  alpha  ,5  alpha  .6  beta  )-] 

fv'ateic  anhydride    

Maneb  [  Carbamodrthioic  acid,  1 ,2-ethanediylbis-,  manganese  complex] 

Manganese 

Metamine „ „ „..„ 

Merci 


"ury  . 


Methanol _ 

Mefhoxychfor  [Benzene,  1,1'-(2,2  2-trichloro€ttTylidene)bis(4-methoxy-I. 

2  Methoryethanol _ 

Methyl  acryiate _ 

Methyl  tert-txjry\  ether  „ 

4.4'-Meth  lenebis(2-chloro  aniline)  (MBCX^A) 

4,4-Methyienebis(/V  \'-dimethyi)  benzenamine 

Methylenebisiphenylisocyanate)  (MBI) _ _ 

Methylene  tyomide _ „ 

4  4  -Methyienedianiine _.„ _„_......„.„_..„.„.„..„..... 

Methyl  ethyl  Ketone _... _..__ _ 

Methyl  hydrazine    „ _ „.„_ 

Methyl  iodide  _ 

Methyl  isobufyl  ketone _ 

Methyl  isocyanate  „....; _.._..._ _ 

Methyl  methacrylate ^ _.„..._. 

Mchler's  kelone      »......__..„_ 

Molybdenum  tnoxide _ _.. 

Mustard  gas  (Ethane.  1.1'-thiobis[2-chloro-] „ 

Naphthalene 

a/p^a  Naphthylamine „ 

ftera  Naphthylamine _ 

Nickel _ „ 

Nitnc  acid  _ „ , 

Nitnlotnacetic  acid _ 

5-Nrtro-o-anisidine.- _ 

Nitrobenzene _ , 

4-Nrtrobiphenyl 


CAS  No. 


606-20-2 

117-84-0 

123-91-1 

122-66-7 

1937-37-7 

2602-46-2 

16071-86-6 

106-89-8 

110-80-5 

140-88-5 

100-41-4 

541-41-3 

74-85-1 

107-21-1 

151-55-4 

75-21-8 

96-45-7 

2164-17-2 

50-00-0 

76-44-8 

118-74-1 

87-68-3 

77-47-4 

67-72-1 

1335-87-1 

680-31-9 

302-01-2 

10034-93-2 

764-01-07 

74-90-8 

7664-39-3 

123-31-9 

78-84-2 

67-63-0 

80-05-7 

7439-92-1 

58-89-9 

108-31-6 

12427-38-2 

7439-96-5 

108-78-1 

7439-97-6 

67-56-1 

72-43-5 

109-86-4 

96-33-3 

1634-04-4 

101-14-4 

101-61-1 

101-68-8 

74-95-3 

101-77-9 

78-93-3 

60-34-4 

74-88-4 

108-10-1 

624-85-9 

80-62-6 

90-94-8 

1313-27-5 

505-60-2 

91-20-3 

134-32-7 

91-59-8 

7440-02-0 

7697-37-2 

139-13-9 

99-59-2 

98-95-3 

92-93-3 


Generic 

classification 

code 


012 
008 
006 
Oil 
014 
C14 
CI  4 
006 
C06 
008 
G01 
009 
C»1 
COS 
Oil 
C06 
C13 
009 
007 
C03 
C»4 
C»3 
C03 
O02 
004 
013 
Oil 
011 
016 
016 
016 
007 
007 
005 
COS 
CIS 

C02 
COS 
016 
CIS 
CIO 
CIS 
COS 
COS 
006 
008 
006 
010 
010 
Oil 
002 
010 
C07 
Oil 
C02 
007 
C11 
COS 
007 
CIS 
013 
C01 
CIO 
CIO 
CIS 
CIS 
COS 
012 
C12 
012 


Effective  date 


01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 

01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 


UM  I 
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C^efnical  name 


Nitrofen  [Benzene.  2.4-dichtoro-1-(4-nrtrophenoxy)-l 

Nitrogen  mustard  [2  Cntoro-N-(2-chkxoethyl)-N-methytethanamir>e) - 

Nitrogtycenn • 

2  Nitrophenol — •- ~ — — 

4  Nitrophenol -....- _..„.™.~.~ _.„„„......._ 

<?  Nitropropane — „ «... „„„......._...« „.„™..™™.... 

p  Nitrosodipfit'oylamine — ...« ~........ — ................ 

/V.VDtmeltiyiandine _...»„...«.«..... -• ™.._......~~....... 

r;  Nitrosoch-A»-butylamine „_._._..™.» ...._.....„..... 

/V  Nitrosochethylamine ~ — - — •"— • 

A/-Nrtrosodimethylamir>e  .» "•• 

/V  Nrtrosodiphenylamine  - — 

^' Nitrosodl-rt^opylanKne - 

A/  Nitrosonf>ethy1v?nyiamine 

N-  NitrosomOfpholine „.„......»„...- — • 

A/ Nitroso-ZV-ethylufea — . ■ — — 

A^  Nitroso-/V-methylufea — 

/V-Nitrosonorntcotine - — ~> — ■ 

/V-Nitrosopiperidine -..~ — ~ ~ — ' 

Octachloronaphthatene - ~- - 

Osmium  tetroxide 


Parathion  [  Phosphorothioic  add.  0,0-dieth  1-0-(4-fHtropheny1)estef). 

Pentachlofoptierx>l  (PCP) 

Peracetic  acid - ..... 

Pt>eno4 „.„.„ "....• 

^>-Pheny1enedianrMne 

2-Ptienylphenol - 

Ptiosgene. 


Phosphoric  acid 

Ptiosphofus  (yelkjw  Of  white) . 

Phthalic  anhydnde 

P)cnc  acid 


Polychloftnated  btphenyts  (PCBs) 

Propane  sullone ~ _....- 

fce/a-Proptolactone - • 

PropionakJohyde ~ 

Propoxuf  [Phenol.  2-(1-methytethoxy)-.methytoarbamate). 

Propylene  (Propene) ■ 

Propyleneimir)o „ 

Propytene  oxide ~ —. 

Pyridine ~ „............._ 

Ouinollne ~. 

Ouinone - 


Quintozene  [Benzene,  pentachkxonrtro-] 

Sacchann  (manu<actunng)  [1,2-Benzi80thia20»-3(2H)-one,1,1-dioxtde]. 

Safrole  

Selenium 

Silver  and  compounds 

Sodium  hydroxide  (solution) 

Sodium  suHate  (solution) 


Styrene 

Styrene  oxide „ - 

Sulfuric  acid - - 

Terephthalic  acid ~ • 

i.l,2,2-Tetrachlofoethar>e _ » •• 

Tetrachlofoethylene  (Perchloroethy^ene) 

Tetrachlofvinphos    [Phosphoric    acid.    2-chloro-1-(2.4.5-trichlofophenyl)ethenyl    dimethyl 

ester) „ — 

Thallium " — 

Thioacetamide ~ - ~ - - 

4.4'-Thiodianiline » - 

Thiourea - - ""•• " 

Thonum  dioxide - — — •" 

Titanium  dioxide «.......« 

Titanium  tetrachlofide —• •• 

Toluene — 

Toluene  2.4  diisocyanate ._, 

Toluene-2,6-diisocyanate 

o-ToluKJine " 

o-To)uidine  hydrochkxide ~ 

Toxaphene ~ 


CAS  No. 


Gef>enc 

classification 

code 


183e-75-5 
51-75-2 
55-63-0 
88-75-5 
10O-02-7 
79-48-9 
156-10-5 
121-69-7 
924-16-3 
55-18-5 
62-75-9 
86-30-6 
621-64-7 
4549-40-0 
59-89-2 
759-73-9 
684-93-5 
16543-55-6 
100-75-4 
2234-13-1 
20816-12-0 
56-38-2 
87-86-5 
79-21-0 
108-95-2 
106-50-3 
90-43-7 
75-44-5 
7664-38-2 
7723-14-0 
85-44-9 
88-89-1 
1336-36-3 
1120-71-4 
57-57-8 
123-38-6 
114-26-1 
115-07-1 
75-55-8 
75-56-9 
110-86-1 
91-22-5 
106-51-4 
82-68-8 
81-07-2 
94-59-7 
7782-49-2 
7440-22-4 
1310-73-2 
7757-82-6 
100-42-5 
96-09-3 
7664-93-9 
100-21-0 
79-34-5 
127-18-4 

961-11-5 

7440-28-0 

62-55-5 

139-65-1 

62-56-6 

1314-20-1 

13463-67-7 

7550-45-0 

108-88-3 

584-84-9 

91-06-7 

95-63-4 

636-21-5 

8001-35-2 


CIS 

C10 

C12 

C12 

C12 

012 

CI  2 

CIO 

C12 

C12 

C12 

C12 

C12 

C12 

C12 

C12 

C12 

C12 

C12 

C04 

C15 

C13 

C04 

C09 

C05 

CIO 

COS 

C09 

C16 

C16 

C08 

C08 

C04 

C13 

008 

007 

009 

001 

C11 

006 

Oil 

C11 

007 

012 

009 

006 

016 

015 

016 

016 

001 

006 

016 

008 

002 

003 

013 
015 
013 
013 
C13 
015 
015 
015 
001 
Oil 
Oil 
010 
010 
C02 


Effective  date 


01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
^"01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/67 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 

01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 


21173 


Chemical  name 


Triaziquone  f?  5-Cyciohexadief>e-1  4-diooe.2,3,5-tns(1azindinyl)-] 

Tnchlodoo  [Phosphonic  aad,  (2,2.2-tnchlofO-1-hydroxyethyl)-,dimethyl  ester]  . 
1 .2.4-  Tnchlorot>enzene _„.„„..„ 

1.1. 1  Trichiofoethar>e  (Methyl  chkxofomi) "...!ZZZ1ZZZ!Z1Z......".. 

1 . 1 .2  Tnchlofoethane 

Tnchlofoethylene ^ _ 

2,4,5-TrK:hloropherK>l _ _„..„.™™"' 

2.4,6  Tnchlorophenol ™™ 

Trifluralin  [  Benzeneamine,  2,6-dinitro-N,N-dipfopyl-4-(trifluoromethyl)-"]".!!""~™ 

1,2  4  Tnmethytbenzene    „ _ „„..... 

Tns(2,3-dibromopropyll  phosphate . , 

Urethane  (Ethyl  carbamate) ...«._.... ...»!...""".".'.'™™"!™!!!" 

Vanadium  (fume  or  dust) „ "Z'Z. 

Vinyl  acetate „ iiilZZiT' 

Vinyl  bromide —......-...............„_..„...„........... 

Vinyl  chloride -.........»..-..._...«„.........„..„„..„.„„. 

Vinyhdene  chlonde..„. „_ _..............™..... .._...„..........._„.._...„.„„ 

Xylene  (mixed  isorr>ers) . "^ 

m-Xylene „ ™.....__...............,....„...„ „..„ 

oXylene „ 

p-xyiene „ ^ „ !!!!!!!!!!"""™!1 

2,6Xylidine  

Zinc  (fume  or  dust) . 


Zineb  [Carbamodithioic  acid,  1 .2-€than©diy1t)is-.  zinc  complex] . 


CAS  No. 


ijeneric 

aassitication 

code 


68-76-8 

52-68-6 

120-82-1 

71-55-6 

79-00-5 

79-01-6 

95-95-4 

88-06-2 

1582-09-8 

96-63-6 

126-72-7 

51-79-6 

7440-62-2 

108-05-4 

693-60-2 

75-01-4 

75-35-4 

1330-20-7 

108-38-3 

95-47-6 

106-42-3 

87-62-7 

7440-66-6 

2122-67-7 


Effective  date 


01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
M/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 


(b)  CAS  Number  listing. 


CAS  No. 


50-00-0 
51-28  5 
51-76-2 
51-79-6 
52-68-6 
53-96-3 
55-18-5 
55-21-0 
56-63-0 
56-23-5 
56-38-2 
57-12-5 
57-14-7 
57-57-8 
57-74-9 
58-89-9 

69-89-2 
60-09-3 
60-11-7 
60-34-4 
60-35-5 
62-53-3 
62-56-6 
62-66-6 
62-73-7 
62-76-9 
63-26-2 
64-67-6 
67-56-1 
67-63-0 
67-64-1 
67-66-3 
67-72-1 
68-76-8 
71-36-3 
71-43-2 


Chemical  name 


Formaldehyde , „ .. ^ 

2,4-!>nit/opher(ol _ _ „ __ 

Nitrogen  mustard  [2-Chloro-N-{2-ch)oroethy))  -N-methylethanamine] ..!"!"""!"" 

Urethane  (Ethyl  carbamate) 

Trichlorfon  [Phosphonic  acid,  (2,2,2-trichlofO-1-hydroxyethyl)-,  dimethyl  ester]. 

2Acety1aminoflLJorene 

/V-Nitrosodiethytamine 

Benzamide  „ _ „...„..„ „. 

Nitrogtycenn „ ~...................„......„_. 

Cartx>n  tetrachloride 


Parathion  [  Phosphorothioic  acid.  0.  0-diethyl  1-0-(4-nitrophonyt)  ester] . 

Cyanide  compounds „ 

1 , 1  -Dimettiyt  fiydrazine „„.....„ 

fiete-Propioiactone 


ChkKdane  [4.  7-Methanoindan.  1.2,4,5,6.7.e,8-octachloro-2.3,3a,4,7,7a-hexahydro-] 

'-'"<^a"e  [Cyclohexane  1.2.3,4,5,6-hexachloro-,(1.alpha.,2. 

alph  a, 3.beta.,4  alpha, 5.alpha.,6. beta.)-]. 

/V-Nitrosomorphotine —......._....„„...._............_ 

4-Aminoazobenzene „ __ „.„... 

4 -Dimethylaminoazobenzene  ......._.„„.„ 

Me thyl  hydrazine »......„ 

Acetamide „ „.....„..._ 

Aniline 


Generic 

classification 

code 


Thioacetamide _ 

ThKxirea       

Ochlorvos  [Phosphoric  acid,  2.2-dichloroethenyf  dimethyl  ester].. 

A/Nitrosodimethylamine 

Cartiaryf  [  1  -NaphthalerKH  methyicartiamate] „ __, 

Oetfryl  sulfate .. 

Methanol „ 


isopropyl  alcohol  (mfg.— strong  acid  processes) 

Acetone „ 

Chloroform „.„.„ .„.„ ........ 

Hexachtoroe  thane „. 


Tnaziquone  [2,5-Cydohexadier>e-1,4-dior>e,  2,3,5-tris  (1-aziridiny1)-]. 

(T-Butyf  alcohol 

Benzer>e „ 


C07 
012 
010 
009 
013 
CIO 
C12 
009 
C12 
C02 
CIS 
C16 
Oil 

coe 

C03 

002 

012 
CIO 
010 
C11 
009 
CIO 
013 
013 
CI  3 
CI  2 
C09 
CI  3 
COS 
COS 
007 
002 
C02 
Oil 
COS 
001 


Effective  date 


01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 

01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 


UM  i 
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CAS  No. 


71-55-e 

72-43-5 

74-83-9 

74-85-1 

74-87-3 

74-88-4 

74-90-8 

74-95-3 

75-0O-3 

75-01-4 

75-05-8 

75-07-0 

75-09-2 

75-15-0 

75-21-8 

75-25-2 

75-27-4 

75-3S-4 

75-44-5 

75-55-8 

75-56-9 

75-65-0 

76-13-1 

76-44-8 

77-47-4 

77-78-1 

78-84-2 

78-87-5 

78-92-2 

78-93-3 

79-00-5 

79-01-6 

79-06-1 

79-10-7 

79-11-8 

79-21-0 

79-34-5 

79-44-7 

79-46-9 

80-05-7 

80-15-9 

80-62-6 

81-07-2 

81-88-9 

82-28-0 

82-68-8 

84-66-2 

84-74-2 

85-44-9 

85-68-7 

86-30-6 

87-62-7 

87-68-3 

87-86-5 

88-06-2 

88->5-5 

88-89-1 

9O-04-O 

90-43-7 

90-94-8 

91-08-7 

91-20-3 

91-22-5 

91-59-8 

91-94-1 

92-52-4 

92-67-1 

92-87-5 

92-93-3 

94-36-0 

94-59-7 


Oenwcal  name 


1,1,1-ThchlOfoethane  (Methyl  chkxofoon) _ — 

MethtjKvctikx  (Berueoe,  1,1 -(2.2,  2-tnchtoroethyti(Jer>e)Ws  t4-methoxy-)  , 

Biomornelhane  (Methyl  bromde) 

Ethytene - 

Oiloromethane  (Methyl  chtorlde) 

Mettiyt  iodide - — 

Hydrogen  cyanide ™ 

Methylene  bromide ~ — . 

Chloroethane  (Ethyl  chloride) 

Vinyl  chlcxide « 

Acetonitnle _ 


AcetaWehyde _ — 

Dichtof omethane  (Methytene  chloride)  „ 

Carbon  disulfide . — 

Ethylene  oxide - 

Bromoform  (Tnbfomomethane) — » ~ — • 

Dict*)robfOfTK)methane - « — 

Vinylidene  chlonde ..- ~ 

Ptwsgene _ \ 

Propyleneimine _ « 

Propylene  oxide _ „ - 

terr-Buty)  alcohol 

Chlonnated  lluofocartson  (Freon  113)  [Ethane,  1,1,2  trichkxo-1,2,2-tnfluofo-] 

Heptachiof  ( l,4,5,6,7,8,8-Heptachloro-3a.4.7,7a-tetrahydro-4.7-methano-1H-indene]. 

Hexachkxocyclopentadiene 

Dimethyl  sulfate 

Isobtrtyraldehyde 

1,2-Dichlofopropane 

sec-Butyl  alcohol 

Methyl  ethyl  ketone « 

1,1.2-Tnchloroethane 

Trichlcroethylene 

Acrylamtde 

Acrylic  acid . 


Chkxoacetic  acid - 

Peracetic  acid - 

1 , 1 ,2,2Tfetrachloroethan9 

Omethylcartiamyl  chloride _ „ 

2-Nltropfopane „ 

4,4'-lsopfopylidenedipherK)l 

Cumene  hydroperoxide 

Methyl  methacrylate 

Saccharin  (manufactunng)  ( 1 ,2-Benzisothiazol-3(2H)-  one,  1,1-dioxidel . 

CI.  Food  Red  1 5 _.. 

1 -Amino-2-methy1anthraquinorw 

Quinlozene  ( Pentachloronitrobenzene) 

Diethyl  phthalate 

Dibutyl  phthalate _ 

Phthalic  anhydride 

Butyl  benzyl  phthalate 

MNitrosodiphenylamirte 

2,6-Xylidine 

Hexachloro-1.3-butadiene ». 

Pentachlorophenol  (PGP) 

2.4,6-Tnchlorophenol 

2-Nitrophenol 

Picric  acid „ 


Generic 

classification 

code 


oAnisidine 

2-Phenylphenol 

Michler's  ketone 

Toluene-2,6-dtisocyanate.. 

Naphthalene 

(Xiinoline 

6e/l8-Naphthylafnir»e 

3,3'-Dichlorobenztdir>e 

Biphenyl _ 

4-Aminobiphenyl 

Benzidine 

4-Nitrot)iphenyl „, 

Benzoyl  peroxide 

Salrole _„. 


002 
003 
002 
001 
002 
002 
016 
002 
002 
COS 
C11 
007 
002 
013 
006 
002 
002 
COS 
C09 
C11 
C06 
COS 
002 
C03 
C03 
C13 
007 
C02 
COS 
C07 
C02 
C03 
C09 
C08 
C08 
C09 
C02 
C09 
C12 
COS 
COS 
C08 
C09 
CIO 
CIO 
C12 
C08 
C08 

coe 

C08 
C12 
CIO 
003 
C04 
C04 
C12 
C08 
CIO 
COS 
C07 
C11 
C01 
C11 
CIO 
CIO 
001 
CIO 
CIO 
C12 
C09 

coe 


CAS  No. 


Effective  date 


01/01/87 

01/01/87 

01/01/87 

01/01/87 

01/01/87 

01/01/87 

01/01/87 

01/01/87 

01/01/87 

01/01/87 

01/01/87 

01/01/87 

01/01/87 

01/01/87 

01/01/87 

01/01/87 

01/01/87 

01/01/87 

01/01/87 

01/01/87 

01/01/87 

01/01/87 

01/01/87 

01/01/87 

01/01/87 

01/01/87 

01/01/87 

01/01/87 

01/01/87 

01/01/87 

01/01/87 

01/01/87 

01/01/87 

01/01/87 

01/01/87 

01/01/87 

01/01/87 

01/01/87 

01/01/87 

01/01/87 

01/01/87 

01/01/87 

01/01/87 

01/01/87 

01/01/87 

01/01/87 

01/01/87 

01/01/87 

01/01/87 

01/01/87 

01/01/87 

01/01/87 

01/01/87 

01/01/87 

01/01/87 

01/01/87 

01/01/87 

01/01/87 

01/01/87 

01/01/87 

01/01/87 

01/01/87 

01/01/87 

01/01/87 

01/01/87 

01/01/87 

01/01/87 

01/01/87 

01/01/87 

01/01/87 

01/01/S7 


94-75-7 

95-47-6 

95-48-7 

35-50-1 

95-53-4 

95-63-6 

95-80-7 

95-95-4 

96-09-3 

96-12-8 

96-33-3 

96-45-7 

97-56-3 

98-07-7 

98-82-8 

98-87-3 

98-88-4 

98-95-3 

99-59-2 

100-02-7 

100-21-0 

1 00-4 1 -4 

100-42-5 

100-44-7 

100-75-4 

101-14-4 

101-61-1 

101-68-8 

101-77-9 

101-80-4 

103-23-1 

104-94-9 

105-67-9 

106-42-3 

106-44-5 

106^6-7 

106-50-3 

106-51-4 

106-88-7 

106-89-8 

106-93-4 

106-99-0 

107-02-8 

107-05-1 

107-06-2 

107-13-1 

107-21-1 

107-30-2 

108-05-4 

108-10-1 

108-31-6 

108-38-3 

108-39-4 

108-60-1 

108-78-1 

108-88-3 

108-90-7 

108-95-2 

1 09-86-4 

110-80-5 

110-82-7 

110-86-1 

111-42-2 

111-44-4 

114-26-1 

115-07-1 

115-32-2 

1 1 7-79-3 

117-81-7 

117-84-0 

118-74-1 


Chemical  name 


Genenc 

classification 
cooe 


Effective  date 


2.4-0  [Acetic  acid,  (2.4-dichloropherv3xy)-]. 

oXylene 

o-Cf  esol _ , 

1 ,2-DtchlofOt>enzene 

oToluidine     „. 

1 .2  4 - T rimethylbenzene „.„...... „ 

2,4Diaminotoii>ene „ , 

2.4.5-Tnchiorophenol „„„, 

Styrene  oxide _„„ 

1.2  Dibromo-3-chloropropane  (DBCP) 

Methyl  acrylate .^^ 

Ethylene  thiourea ...„ „ 

C  I   Solvent  Yellow  3 , 


Benzoic  tnchionde  (Benrotnchloride) . 
Cumene 


Benzal  chloride 

Benzoyl  chlonde 

Nitrobenzene „ 

5-Nit/o-a-anisidir>e .... 

4-Nitrophenol 

Terephthalic  acid 

Ethyltienzene 

Styrene 


Benzyl  chlonde     «.«.._._..........„..._.„.....„......, 

V  Nitrosopiperidirte , 

4,4  -MethylenetNS(2-chloroaniline)  (MBOCA)..., 
4,4  -Methyienebis(iV.^-dimethyi)t)enzenamine., 

Methy(enebis(pnenyliso  cyanate)  (MBI) , 

4,4  -Methyienedianiline „ ,.., 

4,4  -Diaminodiphenyl  etfter 

Bis(2-€thyihexyi)  adipate 

p-Anisidine 

2.4-Dimethylphenol 

/>Xylene „.. 

/7-Cf  esol „ 

1 ,4-D»chlorobenzene _..._.......„_... 

p-  Phenyl  enediamir»e ............................ ......„„„, 

Ouinone 

1 .2-Buty1ene  oxide „. . 

Epichlorohydnn .....„....„....._.., 

1 ,2-Dibromoethane  (Ethyler>e  dibromide) _.. 

1,3-Butadie'>e 

Acrolein „.„., 

Altyl  chlonde „.._, 

1 ,2-Dichloroethane  (Ethylene  dichloride) 

Acrylonitrile 

Ethylene  glycol 

Chioromethyi  methyl  ether 

Vinyl  acetate 

Methyl  isobutyl  ketorte 

Maleic  anhydnde „.., 

m  Xylene 


m-Cresol „ „....;. , 

Bis(2-chioro-1-fnethytethyl)  ether „ 

Melamioe „ „......„..„„ 

Toluene . „^ 

Chiorot)enzene „ 

Phenol   „................„............._ 

2  Methoxyettianol „ „. _ 

2-Ethoxvethanol _. „ 

Cyclohexane „ 

Pyridine  

Diethanolamine „ 

Bis(2-chioro€thyi)  ether „.. 

Propoxur  [  Phenol  2-(  1  -methylethoxy)-,methylcarbamate] 

Propylene  (Propene)  

Dicotoi  ( Benzenemethanol.  4-chloro-.alpha.-(4-chlorophenyl)-. alpha. -(trichloromethyl)-].. 

2  Aminoanfhraguinone  

Di(2-€thyihe)fyi)  phthalate  (DEHP) 

n-Dioctyl  phthalate 

Hexachiorot>enzene 


COB 

001 

005 

004 

010 

001 

010 

004 

006 

002 

008 

013 

014 

002 

001 

002 

009 

012 

012 

012 

008 

001 

001 

002 

012 

010 

O10 

Oil 

CIO 

010 

006 

010 

COS 

001 

005 

C04 

CIO 

O07 

O06 

006 

002 

O01 

007 

003 

002 

Oil 

COS 

006 

COB 

007 

008 

001 

COS 

006 

O10 

001 

004 

005 

C06 

006 

001 

Oil 

O10 

006 

009 

O01 

004 

010 

008 

006 

004 


01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/67 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 


-I 


JJdAjl^V^' 


Pl'-X 


T^it 


21178 


Federal   Kogister  /  Vol  52.  No     107  /  Thursday,  June  4.   1907  /  Proposed  RulfS 


CASNa 


119-90-4 
119-93-7 
120-12-7 
120-71-8 
120-80-9 
120-82-1 
120-83-2 
121-14-2 
121-69-7 
122-66-7 
123-31-9 
123-38-6 
123-72-8 
123-91-1 
126-72-7 
126  99-8 
127-18-4 
128-6^-5 
131-11-3 
132-64-9 
133-06-2 
133-90-4 
134-29-2 
134-32-7 
135-20-6 
139-13-9 
139-65-1 
140-88-5 
141-32-2 
151-56-4 
156-10-5 
156-62-7 
302-01-2 
309-00-2 

334-88-3 
463-58-1 
492-80-8 
505-60-2 
510-15-6 

532-27-4 

534-62-1 

540-59-0 

541-41-3 

541-73-1 

542-75-6 

542-88-1 

56^-64-2 

564-84-9 

593-60-2 

606-20-2 

615-05-4 

621-64-7 

624-83-9 

636-21-5 

680-31-9 

684-93-5 

759-73-9 

842-07-9 

924-16-3 

961-11-6 

989-38-8 

1120-71-4 

1163-19-6 

1310-73-2 

1313-27-5 

1314-20-1 

1319-77-3 

1330-20-7 

1332-21-4 


Ctiemtcal  name 


3.3'-D«metho)ryt)an2idine 

3,3'-Dimettiylt)enzidine  (o-ToMine) . — 

Anthracene 

p-Cresidine 

Catechol .... 

1 .2,4-Tnchlofobenwne ~.. 

2,4-Dtchlofopheno< 

2,4-Dinilrotoluene 

/y  ^-Omethylanilme _ ». 

1,2-Diphenylhydrazine  (Hydrazobenzefw) . 

Hydroquinone 

Proptonaldehyde _ 

ButyraWehyde 

1 ,4-D»oxane 

Tns-2,3-dibromopropy1)  phoaphate 

Chloroprene 

Tetrachloroethylene  (PercNoroethytone)... 

C.I.  Vat  Yellow  4 

Dimethyl  phthalate „ 

Dibenzotixan 


Captan  C1H-lsoindote-1.3<2H>-diooe.3a.4.7,7a-»etrahydro-2-  r(trfcWofOfnethyl)1htol-J 

Chloramben  [Benzotc  acid,  3-am»no-2,5-dichloro-) 

oAntstdine  hydrochlonde ... ....'......- ~ — . 

a//yia-Naphthylam«no  — _.......„. 

Cupterron  [Benzeoeamioe.  N-hydroxy-N-nitroao,  ammoniuni  saH] 

Nttnlotnacetic  acid « 

4,4'-Thiodianiline _.„...............—_.- — . 

Ethyl  acrylate ~ 

Butyl  acrylate 

Ethyleneimine  (Aziridine) -. 

p-Nttrosodiphenylamme _ - - 

Calcium  cyanamide 


Hydrazine _ 

Aldrin(i.4:5.8-Dime1hanonaphth«tene.        1.2,3,4,10,10-hexachkxo-1.4.4a.5.8.8a-hexahydro- 

(1  alpha..4  alpha.,4a.beta.,5.alpha  8  alpha  .8a  beta  )-}: 

Otazomethane _ 

QlBttonyl  sulfide _ ~ 

AtifBmine  [  Benzeneamine,  4  4'-cartx>nimidoyft)is[tN,N-  dimethyt-l — 

Mustard  gas  [Ethane,  1,  1'-th«obi8  l2-chtofo-] — 

Chlorot>enzilat8     ( Benezeneacetic     acid,     4-ch*ofO- alpha -(4-chkyophenyl>-alphahydroxy-, 

ethyl  ester]. 

2  CMoroacetophenooe „ ™ 

4,6-Dinitfo-o-cre80< - .- ....... • 

1 ,2-Oichloroethyten« . — — 

Ethyl  chlorofonnats „ 

1,3-Oichlorot>enzene „ — - 

1,3-Oichloropfopytene _ ~ — ~. — 

Bis(chloromethyl)  ether - 

C.I.  Basic  Green  4 _ „ _ _ 

Toluene-2,4-dMSOcyanate — ~ 

Vinyl  txomide „ „„„„„„ ~ _....._...... ..« 

2,6-Oinitrotoluene 

2,4-Diaminoamsol« » - -. 

/V-Nitrosodi-/7- propylamine ^..^ -,- 

Methyl  isocyanate „..„„..„...„.„„.„.. ...... ........... ..„._.....™._.._™_~..._.»~.- — 

o-ToluKJine  hydrocNoride ™ ..._..„ ™™..™_...™.« 

Hexamethylphosphoramide _„.« _ _....._...........„...... ..._.................~...- 

/V-Nitroso-/V-methylurea . . ~ 

MNttroso-AAmethyKjrea — - . ~- 

CI.  Solvent  Yellow  14 - 

A/-Nitrosodi-/7-butylamine 
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Gerwric 

classification 

code 


Tetrachlorvinphos  [Phosphoric  acid,  2-cNofO-H2,4,5-1richloropheot)  ethenyl  dimethyl  ester] 

C.I.  Basic  Red  1 - — 

Propane  sultone „ . — ~. 

Oecabromodiphenyl  oxide ™„ „.„....„-...._ 

Sodium  hydroxide  (soiution) -.™ ~— ... ~~— — 

Motytxlenum  trioxida - „.„......................„..™_ „»_..... 

Thonum  dioxide  -...« „...™ — - -- ~........™.— - — 

Cresoi  (mixed  isomers)  ....„.— - — - 

Xylene  (mixed  isomers)...~.....~...~.............~...» „.™.„™_ — ~ -. 

Asbestos  (friable) — ~ — — 


CIO 
CIO 
C01 
C06 
COS 
O04 
C04 
CI  2 
CIO 
C11 
C07 
C07 
O07 
C06 
C13 
C03 
COS 
C07 
COS 
C06 
C13 
C11 
CIO 
CIO 
C12 

coe 

C13 
COS 
COS 
C11 
C12 
C11 

oil 

003 

C11 
C13 
CIO 
Ci3 

COS 

C07 
C12 
C03 
C09 
C04 
C03 

coe 

CIO 
C11 
COS 
C12 
CIO 
C12 
C11 
CIO 
CIS 
C12 
C12 
C14 
C12 
C13 
CIO 
C13 
C04 

cie 

CIS 
CIS 
COS 
C01 
C16 


Effective  date 


01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 

01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 

01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 


CAS  No 


Chemical  name 


1335-87-1 

1336-36-3 
1 344-28- 1 
1464-63-5 
15*2-09-8 
1634-04  4 
1836-75-5 
18e"'-45-6 
193/-37-7 
2164-17-2 
2234-13-1 
2303-16-4 
2602-46-2 
2650-18-2 
2832-40-8 
3118-97-6 
3761-53-3 
3844-45-9 
4549-40-0 
4680-78-8 
6484  52-2 
7429-90-5 
7439-92-1 
7439-96-5 
7439-97-6 
7440-02-0 
7440-22-4 
7440-28-0 
7440-36-0 
7440-38-2 
7440-39-3 
7440-41-7 
7440-43-9 
7440-47-3 
7440-48-4 

7440-50-8 

7440-62-2 

7440-66-6 

7550-4  S-C 

7647-01-0 

7664-38-2 

7664-39-3 

7664-41-7 

7664-93-9 

7697-37-2 

7723-14-0 

7757-82-6 

7782-49-2 

7782-50-5 

7783-20-2 

8001-35-2 

10034-93-2 

10049-04-4 

12122-67-7 

12427-38-2 

13463-67-7 

16071-86-6 

16543-55-8 

20816-12-0 

25321-22-6 

25376-45-8 

39156-41-7  I 


HexachJofor>aphtti€itef>e 

Potychlonnated  tnphenyts  (PCBs).. 

AliiTTwium  oxide _ ....„ 

Jieporytxjta  rve .... 


CI 
CI 
CI 
CI 


Trifluralin  [  Benzeneamirw,  2.6-dWt^o-N,^^-d(propyM-0^Tftuorome^tTy^)- J..., 

Me<h>4  tenbutyi  ether „ 

Nitrofen  (Benzene,  2.4-d»chtoro-1-(4-n»trophef)oxy)-] 

Chtorothalonil  [  1-3-Befi2©fi€dicart>onftnte,  2.4,5.&-»etrachk3fO-) 

Direct  Black  38 _ 

Fluometuron  [Urea,  W.W-dwnelhyi-N-  [3-(tntluofOfT»e<hyf)phefiyl}-)  . 

Octachloronaphthalene _ 

OaUtte  [Cart)amoth»o<:  acid,  bts<l-fneihy(eth)4K  S-(2.3-  dichtofo-2-pfopefiy«)  ester]. 

Direct  Blue  6 

C  I  AcKj  Blue  9.  diammonium  salt 

Disperse  Yellow  3 

Solvent  Orange  7 

Food  Red  5  ..._ ™. 

Acid  Bkie  9,  disodium  salt ........ 

/V  Nitrosomethytvinylamine ....„, 

C  I  AcK)  Green  3  „...„..„_.., 

Ammonium  nitrate  (solution)  ..................... 

Alumimjm  (fume  or  dust) __.,.....„. 

Lead    _ „ 

Manganese. ..._ „..„„„„„.„...„. ..„„, 

Mercury „........__.__....._..._..„.....„.„„ 

Nickel 

Sl^ver „„....„._„_.„„_ __„„__„„_., 

Thallium 

Antimony. ...„_.__.___._„_.._„„„._...„. 

Arsenic 

Banum „....„...«..„ „ _._...„, 

Beryllium 

Cadmium _ „__......„.„, 

Chromium _ „ 

Cobaft 

Copper „ _ „„„„ ,„..„„ 


Vanadium  (fume  or  dust) 

Zinc  (fume  or  dust) „ _ 

Titanium  tetrachloride „..„ 

Hydrochlonc  acid..._ „._...., 

Ptvjsphonc  acKJ  ...„ ..„™..., 

Hydrogen  thxyxle ....____.... 

Ammortia _....._.........„.....„ 

Suttunc  acid _ „ 

Nitnc  acid 

Ptx)sphorus  (yellow  or  white) ._ 

Sodlofn  suttate  (solution) 

Selenium 

Chtorme „ 

Amrr>or>ium  sulfate  (sokHKm)... 

Toxaphene „ 

Hydrazine  sulfate _.___ 

CfTkDnne  dioxide „ „ 

Zineb  [  Carbamodithioic  acid.  1,2-efhanediylbis-,  zinc  complex] 

Maneb  [Cartiamodithioic  acid,  1.2-ethanediylbrs-,  mar^anese  complex]. 

Trtanium  dioxide  ...._ _ , 

Direct  Brown  95 . 

^-Nrtrosonornicotifie 

Osmium  tetroxide  .._ „„ 


Generic 

Classification 

code 


Dichiorobenzene  (mixed  Isomers) . 
Diaminotoluene  (mixed  isomers) ... 
2.4-Diaminoanisole  sulfate „.. 


004 
004 
C15 
006 
012 
006 
C15 
009 
C14 
009 
004 
013 
014 
013 
014 
014 
014 
013 
012 
013 
016 
015 
015 
015 
015 
015 
015 
015 
015 
015 
015 
015 
015 
015 
C15 
015 
015 
015 
015 
016 
016 
016 
016 
016 
C16 

Cie 

C16 
C16 
C16 
CI  6 
002 
Oil 
016 
015 
016 
015 
014 
012 
015 
004 
010 
010 


Effective  date 


01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/'P7 
01. '01/87 
01>^1/87 
01/01/67 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 

01/01/P7 

01/01/67 
01/01/87 
01 /01 /87 

01/01/e^ 

01/01/67 

01/01/e' 

01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
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(c)  Chemical  catefiories  in  alphabetical  order. 


Category  name 


Annmony  compounds-includes  any  unique  chemical  substance  that  contaKW  antMTK)ny  as  part  of  that 


chemical's  intrastructure ,   „ 

ArseoK:   compounds-includes   any   unK,ue   chemK^al    substance   that   conta^w  arsenic   as  part   o«   that 


chemtcals  KiJrastruclufe - r",'.,l'","!^K^^«r« 

Barium  compounds-includes  any  unique  chemical  substance  that  contains  banum  as  part  of  that  chemical  s 

|A#rjac|rij(^tlJf  3 — -•  —  -•• 

BeryHwrn  compoufxJsH^^ncJudes  any  unique  chemical  subsUnce  that  contams  beryllium  as  part  of  that 
chemical's  infrastructure -^^ J,"^i"t^i.t 

Cadmium  compoonds-kvMudes  any  unique  chemK^al  substance  that  contains  cadmium  „s  pai  of  that 
chemicars  infrastructure — 

Ctilorophenols - 


(5-x) 


,  r,,  Kn,w.,i    ..^H-..<xJs-.oc»udes  any  unK|ue  chemK^I  substance  that  contains  chromium  as  part  of  that 

cn.xni.  .1'  1  ioii  r.ttucture ,   11  .    il'  .11^  /•. 

Cot>.iH     XTH*.  H,..! ,    .odudes  any  unique  chemK»l  substance  that  contaKW  cobalt  as  part  of  that  chemcal  s 

intfiisUu'  lufi'  1     ,  Itil.,  ZL.,^^ 

>  ,HH).*  c.wTHXHjn.i'i-incHides  any  unkM»  chem^  substance  that  contains  copper  as  part  of  that  chemn 

c<il  s  mtr^striKtufe .■ 71' 

Cyao«i«  compcKx.ds-X»  CN"  ii^here  X  =  H-  or  ar*y  Other  group  where  a  formal  d«soaation  can  be  made. 

For  exarfv<«  KCN.  or  Ca(CN), • ■-■■■■■-■■ —— 

Glycol  ethers-iodudes  rrooo-  and  di-  ethers  of  ethylene  glycol,  dwthylene  glycol,  and  tnethylene  gtycol 

R-(OCH2CH2)n-«"* 
Wf>ere 

n  =  1.2.or3  f 

R  =  alkyl  Of  aryf  groups. 

R'  =  R.  H.  or  groups  wh«h.  when  removed.  yieW  glycol  ethers  with  the  structure 

R-(0CH2CH),-o« 
Polymers  are  exdoded  from  this  category  ^  ^  ^  ,  ,.k..„w-.i  . 

Lead  co«»pour>ds-*>c»udes  any  unique  chem«»l  substance  that  contains  lead  as  part  of  that  chemK^l  s 

Infrastructure Till  Hi  ^It 

Manga.Hs*.  .  ompounds-^dudes  any  unK)ue  chemcal  substance  that  contains  manganese  as  part  of  that 

cti.MTiKai  s  infrastructure "1.  Hi  '»l«i 

Merctiry  compouods-.nctudes  any  unique  cherrocal  substance  that  cootaKis  mercury  as  part  of  that 

chemical  s  infrastructure .'HI ". Hillllll.ll«j'. 

^4lcke^  compounds-includes  any  unKiue  chemical  substance  that  contains  nwKel  as  part  of  that  chemK»i  s 

infrastructure - - 

Pofybrommated  btphenyfs  (PBBs) "" " 


(lO-x) 


Gerwric 

classification 
code 


Effective  date 


Wherex  =  1to10  ,  ,  ^i  *.# 

Selenwm  compounds-includes  any  unique  chemK^al  substance  that  contains  selemum  as  part  Of  that 

cl^emtcal's  infrastructure •■ H'VHl'.rilK^Hwl.f.' 

Silver  compounds-iodudes  any  unique  chemrcal  substance  that  contains  sdver  as  part  of  that  chemical  s 

mfrastructura ^'  ., IIH  Hi  t^»f 

ThaHium  compounds-mdudes  any  unKjue  chemical  substance  that  conta«is  thallium  as  part  of  that 

chem»cars  infrastructure - - ""' 


015 

CIS 

CIS 

CIS 

CIS 
C04 


CIS 

CIS 

CIS 

C16 
C06 


C1S 

CIS 

C15 

C15 
004 


CIS 
CIS 
CIS 


01/01/87 

01/01/87 

01/01/87 

01/01/87 

01/01/87 
01/01/87 


01/01/87 

01/01/87 

01/01/87 

01/01/87 
01/01/87 


01/01/87 

01/01/87 

01/01/87 

01/01/87 
01/01/87 


01/01/87 
01/01/87 
01/01/87 
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Category  name 


Zinc  compoonos— ^idudes  any  unque  chemical  substarKe  that  contains  zinc  as  part  of  that  chemicafs 
infrastructure . 


Subpart  D — Reporting  Forms  and 
Instructiorts 

§  372.65     Toxic  Chemical  release  reporting 
form  and  instructtons. 

(a)  EPA  Form  R.  the  Toxic  Chemical 
Re/ease  Inventory  Farm: 

BILLINtt  COOC  »MO-M)-M 
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Important:  Read  instructions  btfort  completing  form 


Form  Apofoved  OMB  No  •. 

Approvai  E«pr»t  - 


U.S.  Environmeniil  Pr  .iccii  'n  Agri   » 
TOXIC  CHEMICAL  RELEASE  INVENTORY 

'Section  313     Tltl«  III  of  T>i«  S.j(:i»'*-jn<J  Ar-<»rKln->e<-'t  arxl  «««uthoruaiioo  Act  of  1986 


R 

F  P^   F  nm  R 

Rfporl  Nurat>«f 

C*l«ad«r  Y«»i 

1.    CERTIFICATION    tKrurf  and  Hfn  af:ir  c^mpimnf  jj  J»c(ii>nj; 


Nam*  an]  omclal  llll«  0«  o«»n«r/op«r«tor  or  Mr.Kj>  m«n«o»r,^t  orocm: 


Stgnatur* 


Dal*  S^^nAt: 


11        FACiLITV  IDENTiFiCATlON 
*    Nar-T*  arx)  Locatkxi 


B     T  •c  rifitc  au  C  ont  «ct 


S  • '  9m*    **li Ir  ••  « 


Str*«1    AO(3r*«l 


County  . 


Slal*  . 


np- 


f  «cllt»y  ld«nttfl«rt 


EPA  ld*n<lf\c>tlon  Nixnbar 


NPO€S  Pwmit  HurrtMC 


n:  IE    njn 

in      n 

FiClMty  P'ir-Lafv   SiC   Coo» 
Olrt«r  M*rx;*»cturVig 

sk;  coo« 

S>C  Cooa 


r4«m«  o«  R»c»lvtng  8tr»«rri  or  8o<Jy  o<  W«t«r 
mC  UsntiMcaiKm  tslunbar 


rm 


D      ^ar»o»   C'X^^'«ny   S«P->«  . 


OTTpar-, 

.. 

- 

Ill       OFF -SITE   LOCATIONS  TO   AMiCM   ANY  TOXIC  CHEMICAL  IS  TRANSFERRED 
a       Publicly  Own«d  T'»«tm«ni  y\o'Ki  (POTW) 


I  2      0!'>«r   oH    turn   IOC«!  O" 


Typ*  o*  xr^mi-^ymr'r   J;»iK:i««      •«-'»f    :rj.-»«  >     | 


J 


D   D 


a     1.  oth«r  oM-tH«  loc««ion 


Typ«  (y  •  (•"<^w>i  <«M>o«al  (arMar  ooOal 


□ 


3.   Othar  oll-»ita  locaton  i j — t 1       | 

Tyoa  a*  traatmanl /««»«•'     •r-i.'  ono.i     [    _   |        i        j • 


Kat***9 


la  kx>alVv>  'W*  ,-»i«roi  o«  faoorona  taoiutv 
or  pararM  cxj^\>v^  " 


D   D 


(X    pA'WrX    00r'X>*0'  ' 


Cnack  H  •uppl«m«nt*l  »h—t  la  aiiach.a 


t.'A  For--     ?/40'?0  i8.8/( 
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Form  R  (conunued) 


IV.   CHEMICM.  KJENTnV 


A      CAS  » 


■D 


D 


B.    Trad*  Sacrat 

(Prcridt  f*«  gtntnc  ciassi/icalioH  eodt  and  ntmi  im  Stcnon  C  b*to» 
Anack  th«  rtqutrtd  txpiamanon  to  /Au  Udbmiss^m  ) 


Chamtcaf  or  Cf>arr>cai  C«tagof-y  Narna 


C.    Ganartc  claaaJficattofi  of  tha  chamical  or  chamJcal  category 

(Compltit  if  iht  chtmical  or  chtmual  caittory  idtnuiy  u  claimtd  a  Iradt  stcrtt  at   you  art  rtportinf  a  mixtyrt  or  tradtnen4 
product  undtr  D.   tulow,  and  tht  supptiir  hai  pro'idtd  you  wiiti  (*«  gtntnc  claisificaiion.) 


Cod* 


upptitr  has  pr 
GanatX  Oaaaiflcation 


D      Mtatura  or  tradanama  product  kJaottficatlon  '  ' 

(Compltl*  thh  t4tHon  only  if  ycu  art  rtpcrnng  a  mmur*  or  iradtnamt  product  and  you  do  not  know  Iht  tptcl/ic  Icxte  chtmicat  compomni  } 


^•**rrim  o^  I 


Do  you  know  tha       [      I 

parcantaoa  I I  "^ 

compoa«>on  of 


CXJr-ip***«  t»^  ^m^-^^VMr  O*  l^i*  t»n 


tf>a  toxic  chamical    I 
kt  tha  product  ?         ' — ' 


V.  Acnvme*  At*o  uses  or  the  toxic  oicmical  at  the  pachjty 

(ChtcM  all  iltai  apply) 

A.  MANUFACTURE                     C     OTHERWISE  USED 
cvoauc,                       A«  >  cnarrncai  procaatmg  aK) 

A«  •  'nanulacluf  "ig  aW  [ 
For  or>-»»ia 

uaa/v«x»«»>oo                                                                            1 1 

Ar«IHary  or  ott<ar  u—  | 

For  »»*•*<»♦•  t'«)wtx)r\ 
A»  a  t-ytiroOuci^ 

At  an  irripur^ 

B                 PROCESS 

At  1  raaclam 

At  t  »or''>uttt»or' 
cor*x»nar»t 

At    tr,  *r!»cta 

componar^l  | j 

napaoagx^  or>'> 

VI.    MAXIMUM  AMOtWT  or  THE  CHEMICAL 
ON-aiTE  AT  ANY  TIME  OUWNQ  THE 
REPORTJNa  PEmoo 

Chack  tha 
Raportlrvfl 

^2?lpr»^*           ^^  J^'IgW  Rare*  ^  PourxJl    ,^ 

0 

too                         ^ 

1000                               «^^ 
10,000 
100.000                                     " 

1  000  000 

,                                                                   4S  99S  599 
10  000  000 

[1                  50  000  000                         ^  ^**  '"■' 

n                 IOC  OOC  000                         '^  '''  ''' 

500  OOC  000                       998.99S,99S 

1                   1  piiuon                   mora  than  1  btwon 
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Form  R  (continued) 


VH.    RELEASES  TO  THE  ENvmONMITNT 


\ 


A     Emission  to  the  Air 

FuQltlve  or  non-ootnt  atr  •mlttlorn 
Slack  or  point  air  ammiofn 

8     Discharges  to  Water 

Dir«ct  ditcnarg** 


C     Raaatei  to  Land 
I    trttm  ooaa 
I.  Enlar  cocM 
I.  Enter  code 
4.  Enter  coda 


n 


□ 


Tsnsia.i  lo  0(l-Slte  Location* 

I       Docwga  to  POTW 


OtMer  o»t-«lte  location  - 
Eni«r  tMocK  norpoar 
(rem  saotMn  ■.&. 

Othac  oft-«tta  location  - 
Enter  bloc*  numoar 
tram  aac«an*.a. 

Other  o«-«lte  location  - 
Entar  blocM  numoar 
Irom  Mction  a  B 


D 
D 
D 


Total  R»'«a«s 
(l«>Wrrj 


H  nn/ijutmmMM  %r>*»t  ts  atta^'ted 


a 


Ba»i«  of 
(tnter  Code) 


-  D 

_  D 

-  D 

_  a 

D 
_  D 
_  D 

_a 
_  n 

_D 


Title  Ml 

Sec  304 
Heieaaa '' 
Yes   No 


F'orTVt 


Ves    No 


DD    an 


DD 

Yes   No 

DD 

DD 
DD 

nn 


DD 
DD 

rei    No 

DD 
DD 
DD 

nn 

Yes    No 

an 
nn 

DD 

nn 
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Form  R  (continued) 


VUI.    WASTE  TREATMENT  METHODS  AND  EFFICIENCY 

Basea  o^ 
Operating 
Data? 

yes        no 
1 

1 

1 
1            1 
1            i 
1 
1 

1 
1 
1 

General  Wastestream 

Chec*  tf^e  box  corresporKXri^  tc  !•'.«  g^r^rai 
*as'e«tr6am, 
Q  >  Gaseous 
w  »  Wastewater 

L  «  LIqutd  Waste  (Non- Aqueous) 
S  s  Solid  Waste  (Including  slurry  sludge) 
G        W        L         S 

1. 
2. 

3 
* 
i                                     1 

6 
7 
8 

.  cl: 

,.  [Z 

-.     z\ 

14 

I            Checd  l»  supplement ai  sheet  Is  attached 

JrBZ'rrert                       Range  0* 
Metnod                         Influent 
1  Enter  Code)             CorKenlration 
(Enter  Code) 

T-eati-nent 

Efficiency 

Estimate 

,    % 
<«. 

% 

J 

1 

n 

n 

n   m 

T T r- 

i 

1 

n 

1 

n 

n 

n 

IX.vOPTIONAL  INFORMATION  ON  WASTE  MiNIMI7AT10N_^  __^^     .     ^        >    ,-  ;    ^     ^,  ;;■         ,^^,  ^        ^  ^,  , 

Oe*crt>«  •ctlorve  taken  since  tt^e  last  report  to  reduce  th«  amourtt  of  toxic  chemicais  being  released  from  tt)«  facWty. 
See  the  ln»tructior>s  ttx  coded  Items  and  explarvation  of  wnat  Informatkxi  to  mcJode.  or  provKle  •  narrative  explar^atlon 
m  tr>e  sp«ce  provtded. 


'f -Typi  *l         -^ 
1    modification  > 
(Ent«r  C«d«)    ' 


L  Quantity  of  chemical  In  th*  w«ile«tre»m 
I  prior  to  lr«atm*nt/dt«po«*l 


Index 


Reason  lorActicr 

-  ^ 

(Enter  Code) 
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(b)    Instructions; 


INSTRLXTTIONS  FOf^  ( OMJ'l  I  T  DMCi  t  PA  [  t)t<M  K    -    TUt    TOXIC  CHtVHCAL 
KLU  ASL  BMVLNTOKY  KLf>OKTING  KJ»<M 


UNIT  A  -  introixx:tion 

These  instructions  and  the  regulation  (40  OR  p^irt  ?72;  should  be  read  carefully 
before  completing  EPA  Form  R,  the  Toxic  Chemical  Release  Inventory  fonn.   f  or 
additional  assistance  in  performing  calculations  required  to  complete  th,s    orrr.   please 
consult  ERA'S  guidance  manual  for  toxic  chemical  release  t^'porting  titled    Guidance  for 
Estimating  Releases  and  Waste  Treatment  Lf  nc.ency  for  The  Toxic  Chemical  Inverjtory 
Form."   This  document  is  available  by  contactin,j  1  I'A  at  the  address  given  in  Unit  B.lo. 
of  these  instructions.  ^ 

The  completion  of  the  Toxic  Chemical  Release  Inventory  torn  is  required  urider 
section  313  in  Title  III  of  the  Superfund  Amendments  and  Reauthorization  Act  of  19tib, 
Pub    L.  99-499.    Title  III  is  itself  called  the  "timergency  F'lanninq  and  Community  Kiqht- 
to-Kno'w  Act  of  1986."    Section  513  requires  owners  and  operators  of  certain  facilities 
that  manufacture,  process,  or  otN-rwise  use  certain  toxic  chemicals  to  report  their  total 
annual  releases  or  emissions  of  these  chemicals  from  the  facility  to  the  envirorunent 
Such  report  is  to  be  sent  to  both  EPA  arxJ  to  the  state  in  which  the  facility  is  located. 

The  purpose  of  this  reporting  requirement  is  to  make  available  to  the  public 
information  about  releases  of  toxic  chemicals  resulting  from  activities  of  manufacturing 
facilities  in  a  comanjiMty.    The  mformat.on  is  aiso  .fUended  to  assist  qoverr^mental 
agencies  and  researchers  in  cjatherinq  data  arxl  cond^jctinq  research,  as  welt  as  to  aid  the 
development  of  regulations,  quideiines,  and  stHodarcls, 

The  data  m  t(»?»e  reports  wiii  be  (naintained  m  a  computerized  data  base  as 
required  by  st^-tion  5lKj)  m  Title  III.    This  data  base  will  be  made  available  to  the  public, 
using  computer  telecomm^imcations  or  similar  meafis  of  access.   Certain  mformation 
claimed  as  a  trade  secret,  however,  is  protected  under  specific  provisions  in  the  statute 
that  are  explained  in  ttiese  mstructujns. 

IfslIT  »  -  APF>i  ICAB^^ITY  ANO  GTNTRAl   RFGUTRCMENTS 

(1)   Determination  of  Applicability.   The  decision  flowchart  in  the  following  Figure 
1  can  be  used  to  help  determine  whether  your  facility  iS  requueJ  to  sub  nit  Toxic 
Chemical  Release  Inventory  reports. 
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Figure  1 
Flowsheet  for  Determination  of  Applicability 
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(2)  Who  Must  Report.  Reports  must  be  filed  by  owners  and  operators  of  facilities 
that  meet  all  three  of  the  followinq  criteria: 

The  facility  has  10  or  (nore  full-time  employees; 

The  facility  is  included  in  Standard  Industrial  Classification  (SIC) 

Codes  20  through  39;  and 

The  facility  manufactured  (including  Hnport ation),  processed,  or 

otherwise  used  any  applicable  chemical  in  greater  than  threshold 

quantities  (see  (3)  below)  in  the  course  of  a  calendar  year. 

(a)  SIC  code  determination.   SIC  codes  20  through  39  are  those  codes  within  the 
SIC  system  Division  D  -  Manufacturing.    The  reporting  requirements  are  generally 

directed  toward  the  manufacturing  sector  of  the  economy.    A  facility  meets  the  SIC  code 
criteria  if  its  primary  SIC  code  is  within  t^>e  20  througli  59  range.    A  primary  SIC  code  is 
that  code  that  best  describes  the  products  made  by  the  facility  that  have  the  highest 
economic  value. 

A  facility  is  also  covered,  if  its  primary  SIC  code  is  not  in  the  20  through  39  range 
but  it  is  engaged  in  manufacturing  activities  at  that  facility,  and  the  prockjcts  produced 
correspond  to  those  products  as  outlined  in  SIC  codes  20  through  59. 

If  you  are  not  familiar  with  the  SIC  codes  that  apply  to  your  facility,  contact  your 
trade  association,  Chamber  of  Commerce,  or  your  legal  counsel. 

For  a  detailed  description  of  4-digit  SIC  codes,  refer  to  the  Standard  Industrial 
Classification  Manual  1987.   Clothbnund  editions  should  be  available  in  most  major 
libraries  or  may  be  ordered  through  the  National  Technical  Information  Service,  3283 
Port  Royal  Road,  Springfield,  VA   22161.    The  Accession  Number  for  the  clothbound 
Manual  is  PB87-10G0012. 

(b)  Manufacture,  process  or  otherwise  use.    The  term  "manufacture"  means  to 
produce,  prepare,  import,  or  compound  a  toxic  chemical.   It  is  important  to  note  that  the 
term  manufacture  includes  importation. 

The  term  "manufacture"  also  includes  coincidental  production  of  a  toxic  chemical 
(e.g.  as  a  byproduct  or  impurity)  resulting  from  the  manufacture,  processing,  use,  or 
disposal  of  other  chemical  substances.   For  example,  a  company  makes  chemical  A,  but, 
as  a  consequence,  chemical  B  is  generated  as  a  byproduct.    If  chemical  B  is  a  listed  toxic 
chemical  and  it  is  produced  at  the  facility  in  quantities  that  exceed  the  threshold  (e.g., 
75,000  lbs  for  1987),  chemical  B  and  relevant  emissions  of  chemical  B  from  the  facility 
must  be  reported. 

The  term  "process"  means  the  preparation  of  a  toxic  chemical,  after  its 
manufacture,  for  distribution  in  commerce  —  (a)  in  the  same  form  or  physical  state  as,  or 
in  a  different  form  or  physical  state  from,  that  in  which  it  is  received  by  the  person  so 
preparing  such  substance,  or  (b)  as  part  of  an  article  containing  the  toxic  chemical. 

The  term  "process"  also  applies  to  the  processing  of  a  toxic  chemical  that  is  a 
component  of  a  mixture  or  other  trade  name  procijct. 


The  term  "otherwise  used"  encompasses  any  use  of  a  listed  chemical  at  a  facility 
that  is  not  specified  by  the  defined  actions  of  manufacture  or  process.   For  example,  a 
facility  that  incorparales  toiuene  into  a  nr>i)»ture  for  distnbutk>r>  in  commerce  is 
processing  that  chemical.    A  facility  that  cleans  equipment  with  toluene  is  not  processing 
toluene  but,  nonetheless,  is  using  toluene. 

(3)    Threshold  Quantities  for  Reporting.    Section  315  sets  certain  reporting 
thresholds-    These  threshold  quantities  vary  depending  upon  the  activity  (e.g., 
manufacture,  process,  or  otherwise  use)  and  the  year  for  which  the  report  is  submitted. 
You  must  submit  a  report  if  the  chemical  is  manufactured  (including  innportation)  or 
processed  at  the  facility: 

For  calendar  year  1987,  in  qtrantities  greater  than  75,000  pounds. 

For  calendar  year  1988,  in  quantities  greater  than  30,000  pounds. 

For  calendar  year  1989  and  subsequent  years,  in  quantities  greater 
■  ■    •  than  25,000  pounds. 

You  must  submit  a  report  if  the  chenrucal  la  otherwise  used  at  the  facility  in 
quantities  greater  than  10,000  pounds  in  the  course  of  a  calendar  year. 

(^)    What  Chemicals  Must  Be  Reported?   Chemicals  and  categories  of  chemicals  for 
which  release  data  must  be  reported  are  listed  in  40  CFR  372.45  (Subpart  C  of  the 
regulation).   There  is  an  alphabetized  list  by  chemical  name  of  chemicals  that  have  an 
associated  CAS  mjiribei'.    There  rs  also  a  list  of  the  same  chemicals  in  CAS  number 
order.   A  third  list  gives  the  chemical  categories  for  which  reporting  is  required.  .    ] 

As  an  aid  ir>  determining  what  chemicala  must  be  reported,  EPA  has  developed  a 
support  document  containing  common  synonyms  and  known  trade  names  of  the  chemicals 
covered  by  the  rule  titled  "Toxic  Chemical  Release  Inventory  --  Glossary  of  Synonyms." 
To  obtain  a  copy  of  this  document  contact  EPA  at  the  address  provided  in  paragraph  (10) 

of  this  Unit. 

(3)    Reporting  Related  to  Mixtures  or  Trade  Ktemc  Products  of  Undeterm,irted 
Composition.   Use  or  processing  of  mixtures  or  tra<te  name  chemical  products  containing 
a  listed  chemical  can  trigger  reporting.    A  facility  is  subject  to  reporting  releases  of 
toxic  chemicals  that  result  from  the  use  or  processing  of  mixtures  or  trade  name 
products  containing  such  toxic  chemicals.   l-tov*ever,  your  facility  may  use  or  processes 
mixtures  or  trade  name  chemical  products  of  undetercnined  composition.    In  such  cases, 
you  must  make  a  reasonable  attempt  to  determine  if  the  product  contains  one  or  more 
reportable  toxic  chemicals.    The  foilowing  Figure  2  OLrtlrnes  the  steps  for  making  this 
determination. 
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Figure  2 
Reporting  Mixture  and  Tradename  Product  Information 
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To  begin  with,  identify  those  chemical  products  otherwise  used  in  excess  of  10,000 
pounds  per  year,  or  processed  (e^.,  used  as  a  reactant,  mixture  component,  or  article 
component)  in  excess  of  the  applicable  threshold  for  the  year  of  reporting  (e^^  75,000 
pounds  for  1987).    Then,  contact  the  supplier  of  the  product  and  ask  whether  the  product 
contains  a  reportable  section  313  toxic  chemical.   If  the  response  is  "no"  or  if  the 
supplier  will  not,  for  other,  reasons,  tell  you  then  you  have  no  further  responsibility 
relative  to  that  product.    You  must,  however,  keep  a  record  of  this  contact.    If  the 
answer  is  *'yes"  then  follow  the  steps  outlined  in  Figure  2  to  determine  what  you  must 
report.  , 

(6)  How  Many  Reports  to  Submit.    A  separate  report  must  be  submitted  for  each 
covered  toxic  chemical  at  each  facility.   However,  the  information  to  be  supplied  on 
page  1  of  the  form  (Sections  I  through  III  of  the  form)  will  be  the  same  for  all  reports 
from  the  facility.    Therefore,  page  1  needs  to  be  completed  only  once.    The  remaining 
pages  of  the  form  must  be  completed  for  each  chemical.   If  you  are  reporting  more  than 
one  chemical,  photocopy  page  1  of  the  Form  and  attach  it  to  the  remaining,  chemical 
specific  pages  for  each  chemical  being  reported. 

(7)  Recordkeeping.   You  must  keep  a  copy  of  each  submission.   In  addition  you 
must  keep  the  supporting  materials  used  to  develop  the  information  contained  in  the 
submission.    These  records  must  be  kept  for  a  period  of  5  years  from  the  date  of  the 
submission.    The  records  are  to  be  kept  at  the  facility  for  which  the  report  is  submitted 
and  these  records  must  be  readily  available  for  inspection  by  EPA.    If  the  facility  closes 
permanently  these  records  must  be  sent  to  the  owner  or  operator  or  the  facility.    If  there 
is  no  other  owner  or  operator  of  the  facility  such  records  must  be  sent  to  EPA. 

(8)  When  the  Report  Must  Be  Submitted.    The  report  for  any  calervdar  year  must  be 
submitted  on  or  before  July  1  of  the  following  year  (e.g.,  the  report  for  caierKJar  year 
1987  must  be  submitted  on  or  before  July  1,  1988). 

(9)  Where  To  Send  The  Report.    Submit  reports  to: 

OTS  Document  Control  Officer,  \   ■' 

U.S.  Environmental  Protection  Agency,  •  -  \    ■ 

401  M  Street,  SW.,  '     .  ■  U 

Washington,  D.C.   20460.  ] 

Attn:   Toxic  Chemical  Release  Inventory  ' 

Also,  you  must  forward  a  copy  of  the  submission  to  the  State  in  which  the  facility 
is  located.    States  will  provide  addresses  to  which  the  copies  of  the  reports  are  to  be 
sent. 

NOTE:    The  copy  of  the  submission  sent  to  the  State  should  be  the  nor>- 

trade  secret  version  of  the  form. 


21189 


UM  I 


21190 


Fetkral  JLnf^^kr   !  \'iA.  ".2.  Nn.  107   /  Tb.arsdiiy.  June  4.  ISffi-^   '  Propofipd  Rt^-a 


(10)    How  to  Obtain  Fonm  and  Other  Information.    Additional  copies  of  this  form 
and  guidance  documenta  may  be  obtained  from: 

TSCA  Assistance  Office,  "  , 

Office  of  Toxic  Subst.jnces, 

Elnvironmentai  Protection  Agency, 

Roooi  E-!>4  5, 

401  M  Street,  SW., 

Washington,  D.C.   20460, 

(202)554-1404. 

Attn:    Toxic  Chemical  Rplef«e  Inventnry, 

UNIT  c  -  sf^cjFic jhKTRUcrncy^r 

Report  Nurr^ber.    Leave  this  space  blank. 

Calendar  Year.     All  reporting  is  by  calendar  year.    Enter  the  year  in  which  the 
reported  releases  occurred  (not  the  year  the  report  is  submitted)  in  the 
appropriate  space. 

SECTION!  -C£RTFlCATlUfslSTAILMt-Nr; 

A  senior  official  with  mtifmqement're'-.poasibitity  for  the  person  (r»r  persons'^ 
completing  the  form  must  siqn  the  certification  statement.    This  person  must  certify  the 
accuracy  and  completeness  of  the  information  reprjpted  on  the  form  by  signing  and  dating 
the  certification  statement.    Print  or  type  the  name  and  title  of  the  person  who  signs  the 
statement  in  the  space  provided.    This  certification  statement  applies  to  a!!  information 
in  the  submittal  including  claims  of  trade  secrecy  and  tfie  required  explanation  for  such 
claims.  (See  Unit  D  of  these  instructions  for  specfic  instructions  on  trade  secrecy  claims 
and  the  required  explanation  that  must  be  included  with  the  submission.) 

SECTION  II  -  FACILITY  IDENTFICATIQN; 

A.   FACILITY  NAME  AND  LOCATION 

Enter  the  name  of  the  facility  (plant  site  name  or  appropriate  facility  designation), 
street  address,  city,  county,  state,  and  zip  code  in  the  space  provided.  Do  not  use  a  P.O. 
Uox  number  as  part  of  this  location  information. 

\\.    T[  CHNICAL  CONTACT 

Enter  the  name,  firm,  tiUe,  street  ad>lress,  and  telephone  number  (including  area 
code)  of  an  individual  whom  EPA,  State  officials,  or  the  public  may  contact  for 
clarification  of  the  information  on  the  form.    This  person  do(>s  not  have  to  be  the  person 
who  preparaj^the  report  or  signs  the  certification  statement.    However,  this  person  must 
have  a  detdiied  knowledge  of  the  report  to  be  able  to  respond  to  questions. 
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Dun  and  Bradstreet  Number.   Use  the  number  obtained  from  Dun  and  Bradstreet  for 
your  facility.    If  your  facility  has  not  been  assigned  a  Dun  and  Bradstreet  Number, 
indicate  this  in  the  appropriate  space  by  entering  ^A  . 

EPA  Identification  Number.    If  your  facility  has  been  assigned  an  EPA 
Identification  Number,  enter  the  number  in  the  appropriate  space.    The  EPA  I.D.  number 
is  a  12-digit  number  assigned  to  facilities  covered  by  hazardous  waste  regulations  of  the 
Resource  Conservation  and  Recovery  Act  (RCRA)  and  other  regulations  under  Superfund 
(CERCLA).   Facilities  not  covered  by  these  regulations  are  not  likely  to  have  an  assigned 
EPA  I.D.  number.    If  your  facility  does  not  have  an  EPA  I.D.  number,  enter  5NA    in  the 
appropriate  space. 

Standard  Industrial  Classification  (SIC)  Codes.   Enter  the  appropriate  4-digit 
primary  SIC  codes  for  your  facility.    If  applicable,  enter  any  other  4-digit  manufacturing 
SIC  code(s)  (i.e.,  codes  in  the  20  through  39  range).    Enter  up  to  2  of  these  other  SIC 
codes  for  activities  associated  with  the  toxic  chemicals  being  reported.   If  no  other  SIC 
codes  are  applicable  enter  NA  in  these  spaces. 

NPDLS  Permit  Number.    Enter  the  permit  number  your  facility  holds  under  the 
National  Pollutant  Discharge  Eliminatiori  System  (NPDE5).    This  permit  number  is 
assigned  to  your  facility  by  EPA  or  the  State  under  authority  of  the  Clean  Water  Act. 
Enter  the  name  of  the  surface  water  body  or  receiving  stream  to  which  the  chemical  is 
directly  discharged.    Report  the  name  of  the  receiving  stream  or  water  body  as  it 
appears  on  the  NPDES  permit  for  the  facility. 

UIC  Identification  Number.    If  your  facility  injects  chemical-containing  waste  into 
class  1  deep  wells,  enter  the  Underground  Injection  Control  (UIC)  identification  number 
assigned  by  EPA  or  by  the  State  under  authority  of  the  Safe  Drinking  Water  Act.   If  your 
facility  does  not  hold  such  a  permit  enter  NA  in  this  space.  e 

D.   PARENT  COMPANY  .■  •  '        "•      ' 

If  applicable,  enter  the  name  of  the  corporation  or  other  business  entity  that  owns 
or  controls  the  facility.   Also  enter  the  Dun  and  Bradstreet  Number  for  that  parent 
company.    If  the  facility  is  not  owned  or  controlled  by  another  corporation,  enter  NA  in 
these  spaces. 
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SECTION  III  --  OFF-SITE  LOCATIONS  TO  WHICH  ANY  TOXIC  CHtLMlCAL  IS 
TRANSFERRED; 

This  section  requires  a  listing  of  all  off -site  locations  to  wh\i^  you  transfpr  wa?;tes 
containing  the  chemicai(s)  being  reported.  The  information  to  be  entered  in  tt>is  section 
relates  to  chemical-specific  release  information  in  section  VII.D.  of  the  form. 

A.   PlJBLia_y  OWNED  TREATMENT  WORKS  (POTW) 

Enter  the  name  and  address  of  the  POTW  to  which  yonr  facility  discharges 
wastewater  containing  the  chemicals  being  reported.    If  you  do  not  discharge  wtjstewater 
containing  the  reported  chemicals  to  a  POTVJ,  ettter  NA. 

B.   OTHER  OFF-SITE  LOCATIONS 

In  the  spaces  provided  enter  the  name  and  address  of  each  location  to  which  you 
transfer  wastes  containing  the  ctiemical.   For  each  location  enter  the  code  from  limt  E 
at  the  end  of  these  instructions  that  best  describes  the  type  of  disposal  or  treatment 
applied  to  the  waste  at  that  location.    Also  indicate  in  the  space  provided  whether  the 
location  is  owned  or  controlled  by  your  facility  or  your  parent  company.    If  more  space  is 
needed  attach  a  continuation  sheet. 

SECTION  IV  -- CHF^IICALJDEJ^J^^ 

A.    CAS  REGISTRY  NUMBER  AND  CHEMICAl    NAME 

Enter  the  Chemical  Abstracts  Service  (CAS)  registry  number  for  the  chemical 
being  reported.   If  you  are  reportmg  one  of  the  chemical  categories  (e.g.  copper 
compounds)  enter  iNA    in  the  CAS  number  space. 

Enter  the  name  of  the  chemical  or  chemical  category  as  it  is  hst-d  m  ^U  LJ-  K 
372.45  (the  chemical  listing  section  of  the  regulation). 

B.   TRADE  SECRET  BLOCK 

If  you  are  claiming  the  identitv  of  the  chemical  or  chemical  category  being 
reported  as  a  trade  secret,  indicate  this  by  marking  the  trzide  secret  block.    As  d.sciBsed 
in  Unit  D.  of  these  instructions  you  must  also  provide  an  explanation  of  this  trade 
secrecy  claim  as  part  of  the  submission.   If  you  claim  chemical  identity  as  trade  secret 
you  must  complete  Section  IV.C. 
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C.    C:£NER1C  CLASSIFICATIONS  OF  THE  CHEMICAL  OR  CHEMICAL  CATEGORY 

Complete  Section  IV.C.  if  you  are  claiming  the  chemical  identity  as  a  trade  secret 
(also  see  D.  below).   For  the  purposes  of  trade  secret  claims,  all  listed  chemicals  and 
chemical  categories  are  pre-classified  under  one  of  the  following  generic  groups; 

CI         Hydrocarbons 

C2         Halogenated  Alkanes  ■        •  ■  ,. 

C3         Halogenated  Alkenes 

CA         Halogenated  Aromatics       ]" 

C5         Hydroxy  Compounds 

C6         Ettiers  and  Epoxides 

C7         Aldehydes  and  Ketones  ' 

C8         Carboxylic  Acids,  Esters,  Lactones,  and  Anhydrides  ' 

C9         Other  Carboxylic  Acid  Derivatives 

CIO       Amines 

Cll       Amine  Derivatives 

C12       Nitro  and  Nitroso  Compounds 

C13       Phosphorus  and  Sulfur  Compounds  j 

C14       Azo  and  Hydrazo  Compounds 

C15       Metal  Containing  Compounds 

C16       Non-Metal  Inorganic  Compounds 

Enter  both  the  Generic  Classification  code  and  the  corresponding  Generic 
Classification  name  in  the  spaces  provided.   For  example,  a  company  makes  styrene  and 
claims  this  identity  as  trade  secret.    The  chemical  list  in  40  CFR  372.45  shows  that 
styrene  has  been  assigned  to  generic  classification  code  "CI"  which  corresponds  to  the 
generic  classification  name  "Hydrocarbon."    The  company  would  then  enter  "Ci" 
"Hydrocarbon"  in  the  spaces  provided  in  Section  IV.C. 

D.   MIXTURE  OR  TRADE  NAME  PRODUCT  lOENTFlCATIQN 

Complete  this  section  only  if  you  are  reporting  based  on  the  use  or  processing  of  a 
mixture  or  other  trade  name  product  and  you  do  not  know  the  specific  listed  toxic 
chemical  that  is  in  the  product.    Again,  refer  to  Figure  2  of  these  instructions  to  help  you 
determine  the  proper  information  to  enter  on  the  form. 

Enter  the  name  of  the  mixture  or  trade  name  product  on  the  line  provided. 

Enter  in  Section  IV.C.  the  generic  classification  name  of  the  toxic  chemical  if  the 
supplier  of  the  product  provided  this  identity  to  you  instead  of  a  listed  toxic  chemical 
name. 

Finally,  answer  the  question  in  Section  IV .D.  that  relates  to  your  having  been  able 
to  determine  the  percent  by  weight  of  the  toxic  chemical  in  the  pro<*JCt.    If  your  answer 
IS  "yes"  then  you  must  corr^plete  the  remainder  of  the  questions  on  the  form.    If  your 
answer  is  "no"  then  you  are  only  required  to  complete  through  Section  V.  of  the  form. 
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SECTION  V  --  ACTIVITIES  AND  USES  OF  THE  TOXIC  CHEMICAL  AT  THE  FACILITY: 

This  section  requires  an  indication  of  whether  the  chemical  is  manufactured 
(including  imported),  processed,  or  otherwise  used  at  the  facility  and  the  general  nature 
of  such  uses.   Mark  all  the  appropriate  block(s)  in  this  section  that  apply.   Following  is  an 
explanation  of  the  activities  and  use  indication  terms: 

A.    MANUFACTURE 

On-site  use/processing.   A  chemical  that  is  manufactured  and  then  further 
processed  or  otherwise  used  at  that  same  facility. 

Sale/Distribution.   A  chemical  which  is  manufactured  specifically  for  sale  or 
distribution  outside  the  manufacturing  facility. 

Byproduct.    A  chemical  produced  without  a  separate  commercial  intent  durmg  the 
production,  processing,  use,  or  disposal  of  another  chemical  substance  or  mixture,  and 
following  its  production,  separated  from  that  other  chemical  substance  or  mixture. 

Impurity.   A  chemical  that  is  unintentionally  proAjced  with  another  chemical 
substance  and  not  separated. 

B.   PROCESS 

Reactant.    A  natural  or  synthetic  chemical  used  in  chemical  reactions  for  the 
manufacture  of  another  chemical  substance  or  product.   Includes  but  is  not  limited  to 
feedstock,  raw  materials,  intermediates,  and  initiators. 

Formulation  Component.   A  chemical  added  to  a  product  or  prockjct  mixture  prior 
to  use  or  distribution  that  aids  in  the  performance  of  tfie  product  in  its  use.    Examples 
include  but  are  not  limited  to  additives,  dyes,  reaction  diluents,  initiators,  solvents, 
inhibitors,  emulsifiers,  surfactants,  lubricants,  flame  retardants,  and  rheological 
modifiers. 

Repackaging.   Processing  or  preparation  of  a  chemical  or  product  mixture  for 
distribution  in  commerce  in  a  desirable  form,  state,  and/or  quantity. 

Article  Component.   A  chemical  substance  that  becomes  an  integral  component  of 
an  article  for  industrial,  trade,  or  consumer  use. 

C.   OTHERWISE  USE 

Chemical  Processing  Aid.   A  chemical  that  is  added  to  a  reaction  mixture  to  aid  in 
the  manufacture  or  synthesis  of  another  chemical  substance  but  the  chemical  does  not 
intentionally  remain  in  or  become  part  of  the  product  or  product  mixture.   Examples  of 
such  chemicals  include  but  are  not  limited  to  process  solvents,  catalysts,  inhibitors, 
initiators,  reaction  terminators,  and  solution  txjf  fers. 

Manufacturing  Aid.    A  chemical  that,  through  its  function,  aids  in  a  manufacturing 
process.   Examples  include  but  are  not  limited  to  lubricants,  metalworking  fluids, 
coolants,  refrigerants,  and  hydraulic  fluids. 
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Ancillary  or  Other  Uses.    A  chemical  that  is  used  at  a  facility  for  purposes  other 
than  a  chemical  processing  aid  or  manufacturing  aid  as  described  above.    Includes  but  is 
not  limited  to  cleaners,  degreasers,  lubricants,  and  fuels. 

SECTION  VI  -  MAXIMUM  AMOUNT  OF  THE  CHEMICAL  AT  THE  FACILITY; 

Check  the  box  next  to  the  range  that  covers  the  maximum  quantity  of  the  chemical 
(in  storage  tanks,  process  vessels,  on-site  shipping  containers  etc.)  at  your  facility  at  any 
time  during  the  reporting  year.    If  the  chemical  is  present  at  several  locations  within 
your  facility,  use  the  maximum  total  amount  present  at  any  one  time.    Ranges  of 
quantities  should  be  selected  from  the  table  on  the  form.    You  are  not  required  to  report 
the  maximum  quantity  itself  on  the  form. 

SECTION  VII  -  RELEASES  TO  THE  ENVIRONMENT; 

In  Section  VII  of  the  form  you  are  to  account  for  the  total  aggregate  annual 
releases  of  the  chemical  to  each  environmental  medium.    These  total  releases  include 
"routine"  emissions  plus  any  amount  released  "accidentally." 

Under  Title  III  a  release  is  defined  as  any  spilling,  leaking,  pumping,  pouring, 
emitting,  emptying,  discharging,  injecting,  escaping,  leaching,  dumping,  or  disposing  into 
the  environment  (including  the  abandonment  or  discarding  of  barrels,  containers,  and 
other  closed  receptacles)  of  any  "toxic  chemical"  (i.e.,  a  chemical  listed  in  Subpart  C  of 
the  regulation).   Under  this  section  of  the  form  you  are  required  to  estimate  both  the 
direct  releases  or  emissions  from  your  facility  to  the  environment  as  well  as  your 
transfers  of  the  chemical  to  off-site  treatment  or  disposal  locations  as  part  of  waste. 

To  provide  the  release  information  required  In  this  section  of  the  form,  you  may 
use  readily  available  data  (including  monitoring  data  and  emissions  measurements) 
collected  pursuant  to  other  provisions  of  law  or  as  part  of  routine  plant  operations. 
Where  monitoring  data  or  emission  measurements  are  not  readily  available,  reasonable 
estimates  of  the  amounts  released  may  be  made  using  published  emission  factors, 
material  balance  calculations,  or  engineering  calculations.   Do  not  use  emission  factors 
or  calculations  to  estimate  releases  if  more  accurate  data  are  available.    No  monitoring 
or  measurement  of  the  quantities,  concentration,  or  frequency  of  any  toxic  chemical 
released  into  the  environment,  beyond  that  monitoring  and  measurement  required  under 
other  provisions  of  law  or  regulation,  is  required  for  the  purpose  of  completing  this  form. 

For  releases  to  each  media  you  must  answer  four  questions:   (1)  How  much  of  the 
chemical  was  released  (in  pounds  per  year)?,  (2)  Was  any  portion  of  that  release  (except 
releases  to  off-site  locations)  reported  under  the  emergency  notification  provisions  of 
section  30a  of  Title  111?,  (3)  What  is  the  basis  of  estimate  (e.g.,  what  was  the  primary 
estimation  method  used  to  determine  the  quantity  released^''  and  (4)  Is  the  release 
specifically  covered  by  a  relevant  environmental  permit  held  by  the  facility? 
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Quantity  Estimates:         -..      .  ^      "    ' 

Estimate  as  accurately  as  possible  the  quantities  in  pounds  of  only  the  listed 
chemical  or  "chemical  category  that  are  released  annually  to  each  environmental 
medium.   Do  not  include  in  this  estimate  other  components  of  the  waste  stream.    If  you 
are  reporting  a  listed  category,  combine  the  release  data  for  aJl  substances  in  the  listed 
chemical  category  (e.g.,  all  glycol  ethers)  and  report  this  aggregate  on  a  single  form.   Do 
not  report  releases  of  each  individual  chemical  in  that  category  on  a  separate  form.   In 
all  other  cases  a  separate  form  is  required  for  each  listed  chemical  being  reported. 

For  metal  compound  categories  report  releases  of  only  the  parent  metal.   For 
example,  a  user  of  various  inorganic  nickel  salts  would  report  the  total  nickel  released  in 
each  waste  regardless  of  the  nickel's  form  (as  the  original  salts,  nickel  ion,  oxide,  etc.), 
and  excluding  any  contribution  to  mass  made  by  other  species  in  the  molecule. 

Basis  of  Estimate; 

For  each  release  estimate  you  are  required  to  indicate  the  principal  method  by 
which  the  quantity  was  derived.   Enter  the  letter  code  which  applies  to  the  derivation  of 
the  largest  portion  of  the  total  quarttity  estimated. 

For  example,  if  40  percent  of  stack  emissions  were  derived  using  monitoring  data, 
30  percent  by  mass  balance,  and  30  percent  by  emission  factors,  enter  the  code  letter 
"NT  for  monitoring. 

The  codes  are  as  follows: 

M  -    based  on  monitoring  data  or  measurement  for  the  cliemical  in  the 
wastestreatn  as  released. 

B  -     based  on  a  mass  balance  such  as  the  amount  of  the  chemical  in  streams 
entering  and  leaving  process  equipment. 

E  -     based  on  published  emission  factors  such  as  those  relating  release  to 

throughput  or  equipment  type. 

O  -    based  on  other  approaches  such  as  engineering  calculations  (for  example, 
estimating  volatilization  using  published  mathematical  formulas)  or  best 
engineering  judymenl.    This  would  include  applying  an  estimated  removal 
efficiency  to  a  wastestream  even  if  the  stream  before  treatment  were  fully 
characterized  by  monitoring  data. 

The  monitoring  data,  mass  balance,  or  emission  factor  must  be  specific  to  the 
chemical  being  reported.    Otherwise,  the  estimate  should  be  considered  to  be  based  on 
engineering  calculations  or  judgment.    For  example,  if  a  mass  balance  yields  the  flow 
rate  of  an  aqueous  waste  bijt  the  quantity  of  chemical  in  the  waste  is  based  on  solubility 
data,  report  "O"  because  "engineering  calculations"  were  used  as  the  basis  of  estimate. 
Alternatively,  if  the  concentration  of  the  chemical  in  ttie  wastewater  was  measured, 
then  the  primary  basis  of  estimate  is  "monitoring"  even  tfiough  a  mass  balance 
calculation  also  contributed  to  the  estimate.   Use  of  mass  balance  should  only  be 
indicated  if  it  directly  calculates  the  mass  (weight)  of  chemical  released.   IJse  of 
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monitoring  data  should  be  indicated  as  basis  of  estimate  only  if  the  chemical  , 

concentration  is  measured  in  the  wastestream  being  released  into  the  environment  as 
opposed  to  measured  in  other  process  streams  containing  the  chemical. 

Title  111,  Section  304  Release; 

Certain  of  the  toxic  chemicals  subject  to  section  313  reporting  are  subject  to 
emergency  notification  provisions  of  Title  111.    If  your  facility  has  reported  an  emergency 
release  of  the  toxic  chemical  during  the  calender  year  under  Title  111  Section  304  then 
you  must  check  the  box  "YES"  in  the  column  labeled  "Title  III  Section  304  Release?." 
Section  304  is  the  emergency  notification  provision  of  Title  III.    Chemicals  subject  to  this 
notification  are  those   "extremely  hazardous  chemicals"  as  listed  under  section  302  of 
Title  III  and  chemicals  subject  to  section  103  of  CERCLA. 

Permit  Applies  To  Release; 

The  last  column  in  Section  VII  asks  for  a  "yes"  or  "no"  indication  of  whether  the 
toxic  chemical  released  is  specifically  covered  by  an  environmental  permit.    In  general,  a 
facility  would  answer  "yes"  if  the  permit  specifically  includes  or  cites  the  reported  toxic 
chemical. 


A.    EMISSIONS  TO  THE  AIR 

1.  Fugitive  or  Nonpoint  Air  Emissions.    Enter  the  total  quantity  of  emissions  of  the 
chemical  to  the  air  which  is  not  released  through  stacks,  vents,  ducts  pipes,  etc  or  any 
other  confined  air  stream.    Include  (1)  fugitive  equipment  leaks  from  valves,  pump  seals, 
flanges,  compressors,  sampling  connections,  open  ended  lines,  etc.,  (2)  evaporative  losses 
from  surface  impoundments,  (3)  releases  from  building  ventilation  systems,  and  (4)  any 
other  fugitive  or  nonpoint  air  emissions. 

2.  Stack  or  Point  Air  Emissions.    Enter  the  total  emissions  of  the  chemical  to  the 

air  which  are  released  through  stacks,  vents,  ducts,  pipes,  etc.   Include  storage  tank 
emissions.    Air  releases  from  control  equipment  would  generally  fall  in  this  category. 

All  air  releases  of  the  chemical  from  the  facility  should  be  accounted  for.   In  case 
of  doubt  about  whether  an  air  release  is  fugitive  or  stack  in  nature,  it  is  more  important 
that  the  release  be  included  as  one  or  the  other  than  be  omitted.   Do  not  enter 
information  on  individual  emissions  points  or  releases  on  the  form. 

For  both  fugitive  and  stack  point  emissions,  check  the  appropriate  box  in  the 
column  titled  "Permit  Applies  To  Release?"   Indicating  YES  means  that  the  facility  has 
determined  that  the  permit  specifically  includes  or  cites  the  chemical  being  emitted. 
For  example,  a  permit  may  set  a  numerical  emission  limit  to  control  quantities  of  on  or 
more  specific  chemical  released.    The  facility  would  answer  "NO"  if  a  permit  sets  a 
performance  standard  for  process  equipment  in  which  a  chemical  is  made  or  used  but  the 
permit  does  not  specify  the  chemical.    Some  facilities  may  have  several  similar  emissions 
controls  that  treat  the  same  toxic  chemical.    If  some  but  not  ail  have  permits  that  cite 
the  specific  chemical,  the  the  facility  may  still  answer  "YES"  in  the  permit  column. 
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Direct  D 


B.    DISCHARGES  TO  WATER 

i^i.cv,^  ^..^  Enter  the  total  annual  amount  of  the  chemical  released  from 

all  dischige 'points  aTthe  facility  to  surface  waters  (rivers,  lakes,  streanns,  etc.)    Include 
tK)lh  process  outfalls  such  as  pipes  and  open  trenches  and  releases  from  orvsite 
wastewater  treatment  systems  in  this  category.    Include  in  the  totaJ  any  contribution 
from  stormwater  if  your  permit  includes  stormwater  sources.   Do  not  include  "indirect" 
discharges  to  surface  waters  such  as  to  a  POTW  or  of  f-sile  wastewater  treatment 
facility.    Check  "YLS"  in  ttie  "Permit  Applies  To  Release"  column  if  the  discharge  of  this 
chemical  is  specifically  covered  by  your  facility's  NPDES  permit. 

C.   RELEASES  TO  LAND 

Report  quantities  of  the  chemical  that  were  disposed  of  within  tfie  confines  of  the 
facility.    Enter  the  appropriate  disposal  code  from  Unit  E  of  these  instructions  in  the 
spare  provided.    Th^ese  types  of  disposal  include  placement  in  surface  impoundments  in 
addition  to  subsurface  disposal  in  landfills,  infiltration  lagoons  and  septic  systems,  or 
uDderground  injection  wells. 

For  thf  purposes  of  this  form,  a  surface  impoundment  is  considered  "final 
disposal."    Quantities  of  the  chemical  released  to  impoundments  which  are  merely  part  of 
a  wastewater  treatment  process  generally  should  not  be  rept^rted  here.    If  'he 
impoundment  accumulates  sludges  containing  the  chemical,  include  an  estimate  here  of 
the  annual  accumulation  cf  the  chemical  in  such  sludges.    If,  however,  the  sludges  were 
removed  from  the  impoundment  during  ttie  year  and  disposed  of  in  a  different  manner 
iex]^  if  the  sludge  is  disposed  of  in  a  different  manner  at  the  facility  or  if  it  is  transfered 
to  an  off-site  location)  then  the  amount  of  the  chemical  disposed  should  be  reported 
under  a  different  code  in  this  section  or  it  should  be  reported  in  section  VII.D.  as  an  off- 
site  release. 

Report  the  amounts  that  are  placed  in  infiltration  lagoons  and/or  septic  systems  as 
one  total,  since  both  are  designed  to  allow  wastes  to  percolate  into  near-surface  soil. 

For  the  purposes  of  this  reporting,  storage  tanks  are  not  considered  to  be  a  type  of 
disposal  and  are  not  to  be  reported  in  this  section  of  the  form. 

Enter  the  quantitiy  released  in  pounds  per  year.  Four  lines  are  provided  in  this 
section  of  the  form  to  accommodate  various  types  of  land  disposal.  If  more  space  is 
needed,  mark  ttie  box  at  iN-  bottom  of  this  section  and  attach  a  continuation  sheet. 

Check  •'YES"  in  the  "Permit  Applies  To  Release"  column  only  if  the  chemical  is 
part  of  a  RCRA-covered  hazardous  waste. 

D.    TRANSF  ERS  TO  OFF-STTE  I  OCATIONS 

Report  in  this  section  the  quantity  of  the  chemical  sent  to  any  of  the  off-site 
disposal,  treatment,  or  storage  facilities  for  which  you  have  provided  an  address  in 
Section  III  of  the  form. 


Line  D.l.  is  for  releases  to  a  POTW.  , 

Lines  D.2.,  D.3.,  and  DA.  are  provided  for  releases  to  other  off-site  locations, 
including  off-site  private  wastewater  treatment.   For  these  lines  you  must  enter  the 

block  number  from  Section  IIl.B.  of  the  form  that  corresponds  to  the  off-site  location  to 
which  you  are  transfering  the  chemical.    If  you  need  additional  space  check  the  box  at 
the  bottom  of  Section  VII  and  attach  a  continuation  sheet. 

Check  "YES"  in  the  "Permit  Applies  To  Release"  column  only  if  the  chemical  is 
part  of  a  RCRA  covered  hazardous  waste. 

SECTION  VIll  -  WASTE  TREATMENT  METHODS  AND  EFFICIENCY;  "    " 

In  Section  VIII,  report  waste  treatment  methods  used  on  wastestreams  containing 
the  chemical;  the  range  of  concentrations  of  the  chemical  in  the  influent  to  the 
treatment  method;  the  effectiveness  of  each  treatment  method  in  removing  the 
chemical;  and  indicate  whether  the  treatment  efficiency  figure  was  based  on  actual 
operating  data. 


General  Wastestream: 


For  each  waste  treatment  method  reported,  indicate  the  type  of  wastestream 
containing  the  chemical  that  is  treated.   Mark  one  box  that  corresponds  to  the  general 
wastestream: 

G  =  Gaseous  ' 


W  =  Wastewater 

L  =  Liquid  waste  (non-aqueous) 

S  =  Solid  waste  (including  sludges  and  slurries) 

Waste  Treatment  Methods: 

Codes  for  treatment  methods  are  included  in  Unit  E  of  these  instructions.   Enter 
the  code  for  each  treatment  method  used  in  connection  with  wastes  containing  the 
chemical  being  reported.  * 

Treatment  methods  are  to  be  reported  by  type  of  waste  being  treated,  i.e.  gaseous 
wastes  (including  gases,  vapors,  particulates),  aqueous  wastes,  liquid  non-aqueous,  or 
solids.    Where  a  waste  is  a  mixture  of  water  and  organic  liquid,  report  it  under  aqueous 
wastes  unless  the  organic  content  exceeds  50  percent.    Slurries  containing  water  should 
be  reported  as  solids  if  they  contain  appreciable  amounts  of  settlable  or  dissolved  solids 
such  that  the  viscosity  or  density  of  the  waste  is  considerably  different  from  that  of 
process  wastewater. 

Wastestreams  may  have  a  single  source  or  may  be  aggregates  of  many  sources,  as 
when  process  water  from  several  pieces  of  equipment  is  combined  prior  to  treatment. 
Report  treatments  that  apply  to  the  aggregate  wastestream.   However,  if  your  facility 
treats  various  wastewaters  in  different  ways,  then  the  different  treatment  methods  must 
each  be  listed. 
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For  any  given  wastesti-eam,  waste  trt^attnent  may  be  a  single  step  or  a  aiultiple 
step  process.    W^iere  waste  treatment  consists  of  several  of  the  methods,  choose  the 
method  listed  in  Unit  E  of  these  instructions  that  best  describes  the  treatment  applied  to 
that  wastestream.    You  are  not  required  to  separately  list  each  part  of  the  process. 
Note,  however,  that  a  wastewater  treatment  step  and  further  incineration  of  tl>e  sludge 
from  wastewater  must  be  reported  separately:    one  treats  the  aqueous  waste,  the  second 
treats  a  distinctly  different  "solid"  waste. 

Your  facility  may  have  several  pieces  of  equipment  in  similar  service.   It  is  net 
necessary  to  enter  four  lines  of  data  to  cover  four  scrubbers,  for  example,  if  ail  four  are 
treating  wastes  of  similar  character  (ejq^  gaseous  emissions),  have  similar  influent 
concentrations,  and  have  the  same  removal  efficiency. 

Range  of  Influent  Concentration: 

The  form  requires  an  indication  of  the  range  of  concentration  of  the  ctR>micaI  in 
the  wastestream  (i.e.,  the  influent)  as  it  typically  enters  the  treatment  equipment.    Enter 
one  of  the  following  code  numbers  in  the  space  provided  that  corresponds  to  the  relative 
concentration  of  the  chemical  in  the  influent: 

1  =      (for  liquid  or  solid)  Greater  than  1  percent 

(for  gaseous)  Greater  than  10,000  milligrams  per  cubic  meter 

2  =      (for  liquid  or  solid)  100  parts  per  million  (0.01  percent)  to  1  percent 

(for  gaseous)  100  milligrams  per  cubic  meter  to  10,000  milligrams  per  cubic 
meter 

3  =      (for  liquid  or  solid)  1  part  per  million  to  100  parts  per  million 

(for  gaseous)  1  milligram  per  cubic  meter  to  100  milligrams  per  cubic 
meter 

4  =      (for  liquid  or  solid)  1  part  per  billion  to  1  part  per  million 

(for  gaseous)  1  microgram  per  cubic  meter  to  1  milligram  per  cubic  meter 

5  =      (for  liquid  or  solid)  Less  than  1  part  per  billion 

(for  gaseous)  Less  than  one  microgram 

Treatment  Efficiency; 

In  the  space  provided  enter  a  number  for  the  percent  removal  of  tr»e  listed 
chemical  (not  other  waste  constituents)  from  the  wastestream.    The  trt^at/nent  efficiency 
expressed  as  percent  removal  represents  any  destruction,  biological  decjradation, 
cfiemical  reaction,  or  physical  removal  of  the  chemical  from  the  wastestream  being 
treated.    This  efficiency  should  represent  the  mass  or  weight  percent  of  chemical 
destroyed  or  removed,  and  not  just  changes  in  volume  or  concentration  of  the  chemical 
or  its  wastestream.   For  some  treatments,  the  percent  removal  will  represent  removal  by 
several  mechanisms  such  as  in  secondary  wastewater  treatment  where  a  chemical  may 
evaporate,  may  be  biodegraded,  and  may  be  physically  removed  in  the  sludge. 


Percent  removal  should  be  calculated  as  follows; 

(I-E) 
I  X  100 

where  I  -  mass  of  the  chemical  in  the  influent  waste 
and     E  =  mass  of  the  chemical  in  the  effluent  waste 

The  mass  or  weight  of  chemical  in  the  wastestream  being  treated  should  be 
calculated  by  multiplying  the  concentration  (by  weight)  of  the  chemical  in  the 
wastestream  times  the  flowrate.   When  calculating  or  estimating  percent  removal 
efficiency  for  various  wastestreams,  the  percent  removal  should  compare  the  gaseous 
effluent  from  treatment,  to  the  gaseous  influent,  the  aqueous  effluent  from  treatment  to 
aqueous  influent,  and  likewise  for  organic  liquid  and  solid  waste.   However  some 
treatment  methods  may  not  result  in  comparable  form  of  effluent  wastestreams.    Such 
an  example  would  be  incineration  of  wastewater,  where  the  percent  removal  of  the 
chemical  from  the  influent  wastestream  would  be  reported  as  100  percent. 

Some  of  the  treatments  listed  in  Unit  E  do  not  destroy,  chemically  react,  or 
physically  remove  the  chemical  from  its  wastestream.    Some  examples  of  these  include 
fuel  blending  or  encapsulation.   For  these  treatments,  an  efficiency  of  zero  should  be 
reported.    ~he  facility  should  report  the  concentration  of  the  chemical  in  the  waste 
before  treatment. 

All  available  data  should  be  utilized  to  calculate  treatment  efficiency  and  influent 
chemical  concentration.    If  such  data  are  lacking,  then  estimates  will  have  to  be  made 
using  best  engineering  judgment  or  other  methods.   Methods  for  calculating  releases  and 
treatment  efficiencies  are  further  discussed  in  the  technical  guidance  document  cited  at 
the  beginning  of  this  Unit. 

For  metal  compounds,  the  reportable  concentration  and  treatment  efficiency 
should  be  calculated  based  on  the  weight  of  the  parent  metal  and  not  the  weight  of  the 
metal  compound(s).    Metals  are  not  destroyed  but  can  only  be  physically  removed  or 
chemically  converted  from  one  form  into  another.    Therefore,  the  treatment  efficiency 
reported  should  only  represent  physical  removal  of  the  parent  metal,  not  the  percent 
chemical  conversion  of  the  metal  compound.    If  a  listed  treatment  method  converts  but 
does  not  remove  a  metal,  the  metliod  should  be  reported  but  the  treatment  efficiency 
should  be  reported  as  zero. 

Based  on  Operating  Data? 

This  column  requires  you  to  indicate  "yes"  or  "no"  whether  the  treatment  efficiency 
estimate  is  based  on  actual  operating  data.    For  example,  you  would  check  "yes"  if  the 
estimate  is  based  on  monitoring  of  influent  and  effluent  wastes  under  typical  operating 
conditions.    If  the  efficiency  estimate  is  based  on  published  data  for  similar  processes  or 
on  equipment  supplier's  literature,  you  would  check  "no." 
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SECTION  IX  —  OPTIONAL  IhFORMATlON  ON  WASTE  MINIMIZATION: 

Information  provided  in  Section  IX  of  the  form  is  optional.    This  section  allows  the 
facility  to  describe  waste  minimization  efforts  involving  the  chemical.    The  facility  may 
choose  to  provide  a  narrative  of  its  waste  minimization  projects.   EPA  would  prefer, 
however,  for  ease  of  data  entry,  that  the  following  elements  be  included  as  shown  on  the 
form. 

Type  of  modification; 

Enter  one  code  from  the  following  list  that  best  describes  the  type  of  waste 
minimization  activity: 

Ml  recycling/reuse  on-site 

M2  recycling/reuse  off-site 

M3  equipment/technology  modifications 

M4  process  procedure  modifications 

M5  reformulation/redesign  of  product 

M6  substitution  of  raw  materials 

M7  improved  housekeeping  training,  inventory  control 

Quantity  of  chemical  in  the  wastestream  prior  to  treatment/disposal; 

Enter  the  pounds  of  the  reported  chemical  in  the  waste(s)  in  the  reporting  year  and 
the  pounds  in  the  waste{3)  in  the  year  prior  to  implementing  waste  minimization. 
Alternatively,  to  protect  confidential  information,  you  may  wish  to  enter  only  the 
percent  by  which  the  weight  of  the  chemical  in  the  waste  has  changed. 

Index; 

Enter  the  ratio  of  reporting  year  production  to  production  in  the  base  year.    This 
index  should  be  calculated  to  most  closely  reflect  activites  involving  the  chemical. 
Examples  of  acceptable  indices  include; 

chemical  produced  in  1987/chemical  proi-kjced  in  1986. 

paint  produced  in  1987/paint  produced  in  1986. 

appliances  coated  in  1987/appliances  coated  in  1986. 

sq.ft.  of  solar  collector  fabricated  in  1987/sq.ft.  of  solar  collector 

fabricated  in  1986. 

value  of  sales  in  1987/value  of  sales  in  1986. 

For  example,  a  company  manufactures  200,000  pounds  of  a  chemical  in  1986  and 
250,000  pounds  of  the  same  chemical  in  1987.    The  index  figure  to  report  would  be  IJ 
(1.25  rounded).   The  index  provides  a  means  for  users  of  the  data  to  sort  out  the  effect  of 
change  in  business  activity  from  the  waste  minimization  project  proper.   It  is  not 
necessary  to  indicate  the  units  on  which  the  index  was  based. 


Reason  for  action; 

Finally,  enter  the  code(s)  from  the  following  list  that  best  describe  the  reason  for 
initiating  the  waste  minimization  effort: 

*-.>■- 
Rl       regulatory  requirement  for  the  waste  '  .  ■       "  . 

R2       reduction  of  treatment/disposal  costs 
R3       other  process  cost  reduction 

Narrative  description: 

Use  the  space  provided  to  describe  your  waste  minimization  activities  as  a 
supplement  to,  or  in  lieu  of  information  provided  in  the  coded  part  of  this  section, 

UNIT  D  -  TRADE  SECRECY  CLAIMS  AND  THE  EXPLANtATlQN 

Section  322  of  Title  III  provides  that  the  specific  chemical  identity  (ifK:luding  the 
chemical  or  chemical  category  name  and  other  specific  identification)  may  be  designated 
by  the  facility  as  a  trade  secret.    To  do  so,  check  the  box  in  Section  IV. B.  of  the  form 
indicating  that  the  identity  of  the  chemical  is  being  claimed  as  a  trade  secret.    As 
explained  in  Unit  C.IV.C.  of  these  instructions,  enter  the  appropriate  code  number  and 
the  assigned  generic  classification  name  in  the  space  provided. 

If  you  claim  chemical  identity  as  trade  secret  you  must  submit  two  copies  of  the 
form  to  EPA.   One  copy  will  be  the  complete  submission  including  the  chemical  name  and 
CAS  number.    The  second  copy  will  be  a  "sanitized"  version  in  which  the  CAS  number  and 
chemical  name  is  left  blank  in  Section  IV. A.  and  B.  of  the  form.    This  sanitized  version  is 
the  form  that  will  be  made  available  to  the  public.    Also  this  non-trade  secret  copy  is  the 
copy  of  the  form  to  be  submitted  to  the  State. 

Any  facility  claiming  trade  secret  protection  for  a  chemical  identity  must  also 

submit  an  explanation  of  this  claim  at  the  time  the  form  is  submitted.    This  explanation 
must  demonstrate  that  all  of  the  following  statements  are  true  for  the  chemical  or 
chemical  category  being  reported: 

1.  That  the  facility  has  not  disclosed  the  fact  that  the  chemical  is 
manufactured,  processed  or  otherwise  used  at  the  facility  to  any  other 
person,  other  than  a  member  of  a  local  emergency  planning  committee,  an 
officer  or  employee  of  the  United  States  or  a  State  or  local  government,  an 
employee  of  such  person,  or  a  person  who  is  bound  by  a  confidentiality 
agreement. 

2.  That  the  facility  has  taken  reasonable  measures  to  protect  the 
confidentiality  of  such  information  and  will  continue  to  take  such 
measures. 

3.  That  the  information  is  not  required  to  be  disclosed  or  otherwise  made 
available  to  the  public  under  any  other  Federal  or  State  law. 

(^.        That  disclosure  of  the  information  is  likely  to  cause  substantial  harm  to  the 
competitive  position  of  the  facility. 
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5.        That  the  chemical  identity  is  not  readily  discoverable  thrcxjyh  reverse 
engineering. 

This  explanation  must  be  subtnilted  wiLri  Lf»tj  copy  uf  Ifie  form  that  contams  tf« 
specific  chemical  identity  to  EPA.   Otherwise  the  trade  secret  claim  will  be  disallowed 
without  further  notice  to  you. 

The  submission  should  be  sent  by  registered  mail,  return  receipt  requested. 

The  facility  may  claim  parts  of  the  explanation  dorament  as  confidential  if  that 
information  would  reveaJ  the  chemical  identity  claimed  as  a  trade  secret  or  would  reveal 
other  confidential  business  or  trade  secret  information.    To  make  this  claim  the  facility 
should  clearly  designate  those  portiorw  of  the  document  that  are  claimed  as 
confidential.    The  facility  must  include  a  certification  that  those  portions  of  the 
substantiation  document  claimed  as  confidential  would,  if  disclosed,  reveal  ttie  cf-»emical 
identity  being  claimed  as  a  trade  secret,  or  wduid  reveal  other  busint«oS  confidential  or 
trade  secret  information.    This  certification  must  be  signed  by  tf->e  satne  seninr 
management  official  that  siyrta  the  form  certification  statement. 

Tf)e  facility  must  submit  sanitized  copies  of  this  explanation  to  EPA  and  the  State 
because  this  explanation  must  also  be  made  available  to  the  public.  Information  claimed 
as  trade  secret  or  otherwise  confidential  business  in  trie  explanation  should  be  omitted 
from  this  version  of  the  explanation  document. 


UNIT  E  -  DISPOSAL  AND  WASTE  TREATMENTT  CODES 

DISPOSAL  CODES 

ID  Landfill  '  ■  '  ... 

2D  Land  treatment 

3D  Surface  impoundment  (to  be  closed  as  a  landfill) 

4D  Underground  injection  .  . 

5D  Infiltration  lagoon  or  septic  system 

6D  Transfer  to  wagte  broker 

WASTE  TREATMENT  CODES  .. 

(a)  Incineration/thermal  treatment  ■       ,  . 

11  Liquid  injection  incineration 

,         21  Rotary  kiln  incineration 

31  Fluidized  bed  incineration  .    '     • 

41  Multiple  hearth  chamber  incineration  "      • 

51  Pyrolytic  destruction 

61  Other  incineration/thermal  treatment 

(b)  Reuse  as  fuel 

IRF    Cement  kiln  _     '         , 

2RF    Aggregate  kiln 

3RF    Asphalt  kiln 

4RF     Other  kiln 

5RF    Blast  furnace 

6RF    Sulfur  recovery  furnace 

7RF    Smelting,  melting,  and  refining  furnace 

8RF     Coke  oven 

9RF    Other  furnace 

lORF  Industrial  boiler 

IIRF  Utility  boiler 

12RF  Other  reuse  as  fuel 

(c)  Fuel  blending 

IFB    Fuel  blending  (general) 

(d)  Solidification 


IS 

2S 
35 
45 
5S 
6S 
7S 


Cement-based  processes 

Pozzolanic  processes 
Asphaltic  processes 
Thermoplastic  techniques 
Organic  polymer  techniques 
Macro-encapsulation 
Ot^ier  soiidification 
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(e)         Recovery  of  solvents  and  otfter  organic  cr>emical: 

ISR  Fractionation 

2SR  Batch  still  distillation 

3SR  Solvent  extraction 

4SR  Thin  film  evaporation 

5SR  Ot^ier  solvent  recovery 


(f)  Recovery  of  metals 

IMR  Activated  carbon  (for  metals  recovery) 
2MR  Electrodialysis  (for  metals  recovery) 
3MR  Electrolytic  metal  recovery 
4MR  Ion  exchange  (for  metals  recovery) 
5MR  Reverse  osmosis  (for  metals  recovery) 
6MR  Solvent  extraction  (for  metals  recovery) 
7MR  Ultrafiltration  (for  metals  recovery) 
8MR  Other  metals  recovery 

(g)  Wastewater  treatment 

i.         Cyanide  oxidation 

IWT  Alkaline  chlorination  -j; 

2VVr  Ozone 

3WT  Electrochemical  •:!. 

4VVT  Other  cyanide  oxidation 

ii.  Chemical  precipitation  (pH  adjustment,  flocculation,  and 

settling  (see  Note  1) 

5WT  Lime 

6WT  Sodium  hydroxide 

7WT  Soda  ash 

8WT  Sulfide 

9WT  Other  precipitation 

iii.  Chromium  reduction 

lOWT  Sodium  bisulfite 

IIWT  Sulfur  dioxide 

12WT  Ferrous  sulfate 

13WT  Other  reduction 

Iv.  Complexed  metals  treatment 

14WT    High  pH  precipitation 

15WT   Other  complexed  metals  treatment 

v.        Emulsion  breaking 

16WT    Thermal 

17WT   Chemical 

18WT    Other  emulsion  breaking 
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VI. 


vu. 


vm. 


Adsorption 

19VVT  Carbon  adsorption 

20WT  Ion  exchange 

21WT  Resin  adsorption 

22WT  Other  adsorption 

Stripping 

25WT    Air  stripping 

24WT    Steam  stripping  (Note  2) 

Filtration 


IX. 


25WT  Diatomaceous  earth 

26WT  Sand  "■    "    ; 

27WT  Multimedia  ■'.■.-;. 

28WT  Other  filtration  .       '■ 

Dewaterinq  operations 

29WT  Gravity  thickening 

30WT  Vacuum  filtration 

31  vVT  Pressure  filLration  (belt,  plate  and  frame,  leaf) 

32WT  Centrifuge 

35WT  Other  dewatering 

Air  flotation 


34WT  Dissolved  air  flotation 

35WT  Other  air  flotation 

xi.  Oil  skimming 

36WT  Gravity  separation 

37WT  Coalescing  plate  separation 

38WT  Other  oil  skimming 

xii.  Aerobic  biological  treatment 

39WT  Activated  sludge 

40WT  Rotating  biological  contactor 

41WT  Trickling  filter 

h2V^l  Waste  stabilization  pond 

43WT  Nitrification 

44WT  Other  aerobic  treatment 


xiiu 


Anaerobic  biological  treatment 


43WT    Anaerobic  digestion 

a6WT    Denitrification 

47WT    Other  anaerobic  treatment 
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xlv.  Other  wastewater  treatment 

48WT    Wet  air  oxidation 

A9WT   Neutralization 

50WT   Other  wastewater  treatment 

51WT   Primary  wastewater  treatment  system 

52WT    Secondary  wastewater  treatment  system 

53WT    Tertiary  wastewater  treatment  system 

(h)        TreatmeYtt  of  air  emissions 

lAT  Thermal  oxidizer 

2AT  Catalytic  incineration 

3AT  Flare 

AAT  Condenser 

5AT  Scrubbers 

6AT  Absorbers 

7 AT  Filters 

BAT  Electrostatic  Precipitations 

9AT  Carbon  adsorption 

lOAT  Other  adsorption 

HAT  Mechanical  separation 

12AT  Other  air  emission  control 


^.y^ 


NOTES: 
1. 


Thursday 
June  4,  1987 


2. 


Chemical  precipitation  is  a  treatment  operation  whereby  the  pH  of  o  waste  is 
adjusted  to  the  range  necessary  for  removal  (precipitation)  of  contaminants.    For 
purposes  of  this  reporting  flocculation  and  settling  arc  considered  part  of  the 
system.    NOTE:    if  the  pH  is  adjusted  solely  to  achieve  a  neutral  pHi,  TUL 
OPERATION  IS  NEUTRALIZATION. 

As  a  treatment  operation,  steam  stripping  is  ttie  removal  of  onjamr 
contaminants  from  a  waste  using  direct  or  indirect  contai:t  steam  for  the 
primary  purpose  of  complying  with  publicly  owned  treatment  works  (POTW"i  or 
National  Pollutant  Discharge  Elimination  System  (Nf3[)LS)  wastewater  discharge 
limitations. 
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UNITED  STATES 

DEPARTMENT  Of  THE  INTERIOR 

MINERALS  MAhAGEMEhT  SERVICE 

Proposed  1989  Lease  Sales  In  the 

Gulf  of  Mexico  OCS  Region 

C«11  for  Infonnatlon  and  Nominations 

and 

hotlct  of  Intent  to  Prepare  an  EnvlroMnental   Impact  Statewent 

CALL  FOR  INFORMATION  A»D  NOMINATIONS 


Purpose  of  Call 

for  M^^h  1989  SnO  August  1989.   in  tne  Central   and  Western  Golf  of  Mexico, 
rcsp^^uv.  y      T^  proposed  lease  sales  ar«  Identified  in  the  Proposed 
F^nat  S-Ycar'Ouirr  Con?^nental  Shelf  Oil  and  Gas  Leasing  Program  for  Mid-1987 
through  Mio-1992.  dated  April   1987. 

This  initial   infor«.tlon-gather1ng  step  is  ^"^;2*"\^°V«f"^l,^nter1oi\D0n 
interests  and  concerns  tn  cownunlcated  to  the  Department  of  the  Interior  (DOl) 
ISrJutureS.c's1on  points  In  the  leasing  process.      'V*^""'",^* J^^^nlzed 
thit  ^hUNotlce  doeinot  Indicate  a  preliminary  decision  to  leas*  In  the  areas 
oescrlbed  b^low. 

Information  submitted  in  response  to  this  Call  will  be  used  for  several 
JSr^        Fir!T.  responses  -ill  be  used  to  Identify  ^J*  •^V"!^^^'"^*^ 
f^r  oil  and  gas  dcvelop««nt.     Second,  consents  on  possib  e  *"v1ronmental 
*ff*cts  and  use  conflicts  will  be  used  In  the  analysis  ot  envlronnwntal 
wnSit  ons  in  and  near  the  Call  area.     Together  thes«  two  ""^'^•/";°"^^ -^" 
"loi.  preliminary  detennlnatlon  of  the  potential  «f  «"^»9«  *"^,<>  "'^''•"- 
laoes  of  oil  and  gas  exploration  and  development  to  the  region  and  the 
Kn       Thus.   It  may  be  possible  to  ma^e  ^e,  aeclsions   In  connection  w  Ih  the 
Si     step  in  ihe  planning  process-Area   Idert.f Icatlon-to  reso  v.  con  1  lets 
bv  Lifting  areas  where  there  Is  sufficient  Infonnatlon  to  just  fy  that 
*?tlSn       HLever!  the  Area  Identlncation  represents  only  a  preliminary  step 
to  lelrct  ?)J^1r;a  to  be  analyzed  in  the  environmental   Impact  statement  (EIS). 
The  Area  Identification  Is  scheduled  for  August  1987, 

A  third  purpose  for  this  Notice  1$  to  use  the  comments  "lle^^^,^"  |;^*1*^' 
VcoSing  ^1  Th^  EIS.  which  -ill  Include  public  r";'?^^-  ^nten  TnO    Vo 
an-lvz!  alternatives  to  the  proposed  action.     A  Notice  of  Intent  (NOI)  to 
p4irr     an  EIS  ihlch  covers  sco^ng  is  located  later  ^"  this  documen        Fourth, 
coditnts  may  be  used  In  developing  lease  terms  and  conditions  to  assure  safe 
Sori  Tp^rat^ons.     Fifth.  co«nents  wy  be  used  ^"  «"'<>*'-^''"^':;9  »"^,„^  ,., 
conti  den  noways  to  avoid  or  mitigate  potential  conflicts  '>«t-e«'n  offshore  oil 
and  gat  ac?1 VI ties  and  the  Gulf  Coast  States'   Coastal  Management  Programs  (CMP  $). 


Description  of  Area 

The  general  area  of  this  Call  covers  the  entire  central  and  western  Portions 
of  the  Gulf  of  Mexico  between  approximately  88"  W.  longitude  on  the  east  and 
approximately  97°  W.   longitude  on  the  -est  and  extends  from  the  Federal-State 
boundaries  seaward  to  the  provisional  rraritime  boundary  between  the 
united  States  and  Mexico.     The  entire  Call  area  is  offshore  the  States  of 
Texas;  Louisiana.  Mississippi,  and  Alabaw.     This  area  Is  divided  into  two 
planning  areas  for  individual   1989  lease  sales  in  the  Central  ano  Western 
Gulf  of  Mexico. 

The  Centra-.  Gulf  of  Mexico  (CGOM)  planning  area  Is  bounded  on  the  east  by 
sooroximdtelv  88"  U.  longitude.       ts  westtrn  boundary  begins  at  the  ottshore 
SoS^  rr^tLen  T«a     and  Louisiana  and  proceeds  southeasterly  to  approximately 
?8»  N     ^111^0*     thence  east  to  approximately  92°  V,   longitude,  thence  south 
0  the    r^li  fo^alLrin^  bouncary  with  MeHco  which  constitutes  the  southern 
boundary  of  the  are*.     The  northern  part  of  the  area  1$  bounded  by  the 
Federal -State  boundary  offshore  Louisiana.  Mississippi,  and  Alabama. 

The  Hesterr  Gulf  of  Mexico  (WGOM)  planning  area  is  bounded  on  the  west  and 
north  by  th.  Federal -StaU  boundary  and  on  the  east  by  the  Central  Guf  of 
MEXICO  planning  area.     The  area  extends  south  to  the  provisional  maritime 
boundary  with  Mexico. 

The  following  list  comprises  the  Leasing  Maps  and  the  OCS  Official  Protraction 
Dllgrais^sed  in  Identifying  this  Call  area.     These  ™P^  '"Jj/^^l^ram    nay  be 
purchased  from  the  Public  Infomation  Unit.  Gulf  of  Mexico  OCS  Region,  at  the 
address  stated  below  under  "Instructions  on  Call. 

1.       Central  Gulf  of  Mexico  (CGOM)  ; 

leasing  Maps 

Outer  Continental  Shelf  Leasing  Maps  -  Louisiana  hos.  1  through  12. 

This  set  of  27  maps  sells  for  $17.00. 

Outer  Continental  Shelf  Official  Protraction  Diagrams 

These  diagrams  sell  for  $2.00  each. 

Date  of  Issue 


g 


HH  15-12 
NH  16-4 
NH  16-7 
HH  16-10 
NG  15-3 
NG  15-6 
NG  15-9 
NG  16-1 
NG  16-4 
NG  16-7 


Ewing  Bank 
Mobile 
Viosca  Knoll 
Mississippi  Canyon 
Green  Canyon 
Walker  Rioge 
(No  Name) 
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(No  Name) 
(No  Name) 
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2.      Western  Gulf  of  KVyico  (WGOM) 
leasing  Map^ 

Outer  Continental  Shelf  Leasing  Maps  -  South  Texas  Nos.  1  through  4,  with 
Map  lA  rtvlsfcd  as  of  Oeceii*)er  16.  1985. 

This  Sit  of  seven  naps  sells  for  SS.OO 

Ouur  Connncnial   Shelf  leasing  Maps  -  East  Texas  Nos.  5  through  8. 
This  xl  of  nin<e  naps  si-lls  for  $7.00. 

(Xiter  ConmiLntal  Shelf  Official  Protraction  Diagrams 

These  diagrams  sell  for  $2.00  each. 


NG  14-3 


NC 

14-6 

NG 

15-1 

NO 

15-2 

NG 

1&-4 

NG 

15-5 

KG 

15-8 

Corpus  Chrlsti 
Port  Isabel 
East  Breaks 
Garden  Banks 
Alamlnos  Canyon 
Keathlcy  Canyon 
(No  Nam.) 


Date  of  Issue 

January  27,  1976 
December  16,  1985 
January  27,  1976 
Vecewber   2,  1976 
Oeceiriber  16.  1985 
March  3,  1987 
March  3,  1987 


Areas  Dettrred  frow  this  Call 


1.   High  Island  Area,  East  Addition,  South  Extension,  dated  October  19.  1981, 
(Floi*«r  Gardens),  Block  A-37b  and  Block  A-398  (WGOM). 

Instructions  on  Call 

A  stdnoard  Call  for  Information  Map  specific  to  this  event  delineates  the  Call 
»rtd   and  shows  tht  orea  Identified  by  the  Minerals  Management  Service  (MMS)  as 
having  potential  for  the  discovery  of  accumulations  of  oil  and  gas.  Respondents 
are  requested  to  Indlcote  Interest  In  and  conneni  on  any  cr  all  of  the  Federal 
acreage  within  the  boundaries  of  the  Call  area  that  they  wish  to  have  Included 
in  proposed  OCS  lease  Sales  118  and  122.  Boundaries  of  the  Call  area  are 
shown  on  tne  standard  Call  for  Information  Map  available  free  from  the  Public 
Information  Unit,  Gult  of  Mexico  OCS  Region,  Minerals  Management  Service, 
1201  Eli*<ood  Park  Boulevard.  New  Orleans,  Louisiana  70123-2394.  telephone 
(504)  736-2519.  Although  Individual  indications  of  interest  art   considered  to 
be  privileged  and  proprietary  infonBaHon.  the  names  of  persons  or  entitles 
indicating  intirest  or  submitting  comments  will  be  of  public  record.  Those 
indicating  such  Interest  are  required  to  do  so  on  the  standard  Call  for 
Inforwuilon  Map.  Interest  should  be  shown  by  outlining  the  areas  of  interest 
along  block  lines. 


Responocnts  may  submit  a  detailed  list  of  whole  and  partial  blocks  nominated 
(by  OCS  Leasing  Map  numbers  and  Official  Protraction  Diagram  designations)  to 
ensure  correct  interpretation  of  their  nominations.  The  telephone  number  and 
name  of  a  person  to  contact  in  the  respondent's  organization  for  aoaltlonal 
Information  should  be  included. 

Respondents  should  rank  areas  in  which  they  have  expressed  interest  according 
to  priority  of  their  initrest  (e.g.,  priority  1  (high),  2  (medium),  or 
3  (low)).  Wc  encourage  respondents  to  be  specific  in  listina  blocks  by 
priority.  The  informtitlon  1$  very  helpful  in  assessing  the  area  to  be 
iCtntified  fcr  further  siuoy  at  future  sale  decision  points.  Planket 
nominations  on  large  areas  are  not  as  usetul  1n  providing  information 
pertinent  to  analysis  of  incustry  interest.  Areas  *.f'trt   interest  has  been 
indicated  but  which  have  no  specified  priorities  will  be  consiaerti 
priority  3.  Information  concerning  both  location  and  priority  cf  interest 
SutMnitted  by  IndivldLal  respondents  will  be  held  proprietary  and  corfiaential 
and  will  htlp  determine  the  area  upon  t.h1ch  the  [IS  analysis  v>in  be  focused. 
In  addition  to  indications  of  interest  by  respondents,  further  consideration 
of  tren   for  analysis  in  the  EIS  will  bt  based  on  hydrocarbon  potential  ar,o 
environmtintoi ,  economic,  and  multiple-use  (including  military  use)  conditions. 

Connents  trt  sought  frow  all  Interested  partle 
•nvironmental ,  biological,  archaeological,  soc 
conflicts,  or  other  information  which  nogrt  be 
and  development  of  particular  areas.  Connents 
conflicts  between  future  OCS  oil  and  gas  activ 
proposed  sales  and  State  CMP's.  If  possible, 
specific  CMP  policies  cf  concern,  the  nature  o 
steps  that  the  MMS  could  take  to  avoid  or  iriti 
Comment:!  may  either  be  in  the  terms  of  broaa  a 
blocks  of  concern.  Those  submitiing  consents 
subject  area  on  the  Standard  Call  tor  Informat 


s  about  particular  geological, 
ioeconoiT,lc  ccnouions, 
dr  upon  the  potentiol  leasing 
are  also  sought  on  possible 
ities  that  ir,ay  result  trotn  the 
thtif  coitnerts  should  identify 
f  the  conflirt  foreseen,  and 
gate  the  potential  conflict. 
reas  or  restricted  to  particular 
are  requested  to  outline  the 
ion  Map. 


Indications  of  interest  and  comments  i%si  be  received  no  later  than  45  days 
following  publication  of  this  cocument  in  the  Federal  ''e^''^»er  in  envelopes 
labeled  "Nominations  for  Proposed  1989  lease  Sales  in  the  Gulf  of  Mexico"  or 
"Conments  on  the  Call  for  Information  anc  Nominations  for  Proposed  1989  Lease 
SaUs  in  the  Gulf  of  Mexico.* 

The  standard  Call  for  Information  Map  and  indications  of  interest  and/or 
conments  must  be  submitted  to  the  Regional  Supervisor,  leasing  and  Environment, 


Gulf  of  Mexico  OCS  Region,  at  the  address  stated  atcve  under 
on  Call." 

Tentative  Schedule 


Instructions 


Final  delineation  cf  the  areas  for  posslfc'e  leasing  will  be  made  at  a  later 
date  only  after  compliance  with  established  uepartmentai   procedures,  all 
re<5u1rement5  of  the  National   Lnvlrcinmental   Tolicy  Act  o*  1969 
(42  U.S.C.   4321-4347),  and  the  OCSuA.  as  ai«ndea.     A  final  Sotict  of  Sale  for 
each  sale  held  will  be  published  in  the  Federal   Register  detailing  areas  to  be 
offered  for  COr^petUlve  bidding,   stating  the  terns  ani  conditions  for  leasina, 
and  onnouncing  the   location,  date,  and  tine  tids  will   be  received  arc  opened. 
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Tentative  iillestones  for  these  sales  are  a$  follows: 


Conments  due  on 
the  Call 

NOI  Comments  Due 
(Scoping) 

Area 

Identification 

Draft  EIS 
published 

Hearings  held  on 
Draft  EIS 

Final  EIS 

published 


CGOM  Sale 

— ns~~ 

July  1987 


July  1987 
August  1987 

March  1988 
April  1988 
August  1988 


Proposed  Notice 

of  Sale  announced   September  1988 


November  1988 


Governor's  coawients 
due  on  Proposed 
Notice 

Final  Notice  of 
Sale  published 


Sale  Date 


January  1989 
March  1989 


M60M  Sale 

— m — 

July  1987 


July  1987 
August  1987 

March  1988 
April  1988 
August-  1988 
February  1989 

April  1989 

June  1989 
August  1989 


Existing  Information 

Information  already  available  Includes  that  previously  gathered  during  the  EIS 
process  for  the  Proposed  Final  5-Year  Oil  and  Gas  Leasing  Program.  In  addition, 
connents  previously  received  by  the  DOI  from  State  and  local  governments. 
o^Tr  Federal  Agencies,  environmental  groups  and  the  oil  and  9«  1"^"^try 
concerning  past  OCS  actions  will  be  used.  The  following  is  a  list  of  other 
inforiiation  which  will  be  available  to  the  DOI  for  consideration  regarding 
the  proposed  1989  OCS  Lease  Sales  In  the  Gulf  of  Mexico. 


Gulf  of  Mexico  Indices  and  Sunroary  Reports 

1.  Gulf  of  Mexico  Index.  December  1980  through  August  1982,  prepared 
for  MKS. 

2.  Gulf  of  Mexico  Index,  September  1982  through  July  1983.  prepared 
for  MMS. 

3.  Gulf  of  Mexico  Sunwary  Reports.  1983  through  1986.  prepared  for  MMS. 

Envl ronmental  Studies  Program  Infontiation  in  the 
r.Pntra1  and  Western  Gulf  of  Mexico 


les  in  these  areas  In  1973.  The  emphasis,  Including 


Including  topographic  features,  deepwater  biological  communities  on  the 
continental  slope,  and  coastal  wetland  habitats. 

>  ,~.„i»»«  HcUnn  nf  available  study  reports  and  information  for  ordering 
o^p^^  n  rob"t^nId^fril*?l:  Gulf'of  Sexico  Regional  Office  at  the  address 
stated  under  "Instructions  on  Call,"  or  by  telephone  at  (^O^'^^^-^i^'  ^"1'^ 
!nformat1on  Unit.  The  reports  may  also  be  o^^ered  or  a  fee  directly  from  the 
National  Technical  Information  Service  by  calling  (703)  487-4650.  The  man  ng 
address  is  Ss.DepartZt  of  Commerce.   National  Technical  Information  Service. 
5285  Port  Royal  Road.  Springfield,  Virginia  22161. 

In  addition,  a  program  status  report  for  continuing  "udles  In  this  area  can 
be  obtained  from  the  Chief,  Environmental  Studies  Section.  Gulf  of  Mexico 
Regional  Office  at  the  address  stated  under  "Instructions  on  Call  or  by 
telephone  at  (504)  736-2896. 

NOTICE  OF  INTENT  TO  PREPARE  AN  ENVIRONMENTAL  IMPACT  STATEMENT 
Purpose  of  Notice  of  Intent 

Pursuant  to  the  regulation  (40  CFR  1501.7)  implementing  the  procedural 
provision  of  the  National  Environmental  Policy  Act  of  1969 
(42  U  S  C  4321-4347).  the  MMS  is  announcing  its  Intent  to  prepare  an  LIS 
^  ardin  -throil  and  gas  leasing  proposals  known  as  Sale  "S  in  he  en  ral 
Gulf  of  Mexico  and  Sale  122  In  the  Western  Gulf  of  "«^"-  ,{"«  ''S^  "  °! 
Intent  also  serves  to  announce  the  scoping  process  wh  ch  will  be  ^o  lo-*** 
for  the  EIS.  The  scoping  process  is  intended  to  Involve  f^f  l^^l- .^tate.  and 
local  governments  and  other  interested  parties  in  a^Ji^Q  t^«  "T^^i"  „ 
deteJning  the  significant  Issues  and  alternatives  to  be  analyzed  In 
the  EIS. 

The  ms   is  considering  the  possibility  of  also  addressing  in  this  same  EIS  the 
two  1990  Central  and  Western  Gulf  of  Mexico  sales  (Sales  123  and  125).  Such  a 
2^ear  EIS  if  considered  feasible,  would  be  followed  at  a  later  date  by  an 
Environ^nial  Assessment  for  the  1990  sales  and  whatever  additional  actions 
would  be  deemed  necessary  and  appropriate. 
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Th«  EIS  dnolysis  xiu   ♦ocus  on  trit  fttennal  environmental  effects  of  leasing, 
exploration,  ano  oevelo^xnent  of   the  tioctis   in^ltxJKl  In  th«  areas  defined  1n 
the  Area   Idcnlif icanon  procedure  as  the  proposed  areas  of  the   Federal   actions. 
Alternatives  to  the  proKjsa!  wtiich  e^y  be  considered  for  eorh  sale  are  to 
deia>  the  sale,  cancel   the  sole,  or  modify  the  sale. 


Instructions  on  Notice  of   Intent 

Federal,  State,  emJ   local   governments  and  other  Interested  part 
to  send  thtir  >miien  cooments  on  the  scope  of  the  EIS,  siynifl 
which  should  b^  ..ddressed,  enc  alternatives  »fh1ch  s^tould  be  con 
Regional   Sup,.rvi^or,   Leasing  and   Li.vlronment ,   Gulf   of   Mexico  OC 
address  stuted  under  '  IrstrvictKi.b  on  Call'  c^ove.     Connefts  sh 
in  an  envelop*    lobeleo  "Conments  on  the  Notice  of   Intent   to  Pre 
ihc  Proposed  1989  Lease  Sales   in  the  Gulf  of  Mexico."     Coiiments 
later  than  45  flays  tror  the  publication  of  this  Notice.     Also, 
piettinqs  may  br    held  In  appropriate  locations   for  the  purpose  o 
addiliunal   comments  6i>d  infomwition  regarcing  the  scope  of  the 
ohd  locations  ot  these  scoping  meetings  will  be  announced  at  a 
Iht  Federal   Register  and  by  press  release. 
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cant  issues 
siOered,  tc  the 
S  Region,  at  the 
ould  be  enclosed 
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f  obtaining 
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Approved: 


David  W.  CroM 


Date 
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Services 


Health  Care  Financing  Administration 

42  CFR  Part  405 

Medicare  Program;  Changes  to  the 
Return  on  Equity  Capital  Provisions  and 
the  Exemption  From  Cost  Limits  for 
Newly-Established  Home  Health  Agencies; 
Final  Rule  With  Comment  Period 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

42  CFR  Part  405 
IBERC-325-FCI 

Medicare  Program;  Changes  to  the 
Return  on  Equity  Capital  Provisions 
and  the  Exemption  From  Cost  Limits 
for  Newly  Established  Home  Health 
Agencies 

agency:  Health  Care  Financing 
Administration  (HCFA).  HHS. 
action:  Final  Rule  with  comment 

pi.Tiud.  


SUMMARY:  We  are  revising  the 
n;gulation8  used  to  compute  Medicare 
piiymenl  to  certain  providers  of  covered 
heHJIh  care  services,  as  follows: 

•  The  allowance  for  a  return  on 
equity  capital,  which  currently  applies 
to  all  proprietary  health  care  providers, 
will  apply  only  to  proprietary  hospitals 
and  skilled  nursing  facilities.  Further, 
the  allowance  is  reduced  for  skilled 
nursing  facilities  and  outpatient  hospital 
services. 

•  The  exception  to  the  home  health 
agency  cost  limits  for  new  agencies  is 
eliminated. 

DATES:  Effective  dates:  These 
regulations  are  effective  July  6, 1987. 

However,  see  section  IV. A.  of  the 
preamble  for  a  discussion  of  the 
applicability  of  specific  provisions. 
ComnwjU  period  As  discussed  in 
section  IV.C  of  tSe  preamble,  we  are 
providing  a  comment  period  concerning 
the  reduction  of  the  return  on  equity 
payments  for  all  proprietary  providers 
other  than  hospitals  and  SNFs. 
Comments  al>out  this  provision  will  be 
considered  if  we  receive  them  at  the 
appropriate  address,  as  provided  below. 
no  later  than  5:00  p.m.  on  August  3,  1967. 
ADDRESS:  Mail  comments  to  the 
following  addrpRd  Health  Care 
Financing  Administration,  Department 
of  Health  and  Human  Services, 
Attention:  BF1^C-S25-PC.  P.O.  Box 
26676.  Baltimore,  Maryland  21207. 

If  you  prefer,  you  may  deliver  your 
comments  to  one  of  the  following 
addresses: 
Room  309-G.  Hubert  H.  Humphrey 

Building.  200  Independence  Avenue 

SW..  Washington.  DC.  or 
Room  132,  East  High  Rise  Building.  6325 

Security  Boulevard,  Baltimore, 

Maryland. 

In  commenting,  please  refer  to  file 
code  BERC-325-FC.  Comments  received 
timely  will  be  available  for  public 
inspection  as  they  are  received. 


generally  begiaaing  approximrtely  three 
weeVs  after  publication  of  a  docuaieoL 
in  Room  3t»-G  of  the  Departn«nl"« 
offices  at  200  Independence  Are,  SW^ 
Washington.  DC,  on  Monday  thravgh 
Friday  of  each  week  from  8:30«.ni.  to 
5:00  p  m.  (phone;  202-245-7tWOj. 
FOR  FURTHER  INFORMATION,  COtfTACT 
Anthony  Coates.  (301)  597-28»— Return 

on  Equity  Capital 
Steve  Kirsh,  (301)  594-5403— Ehmmaboa 

of  New  HHA  Exception. 

SUPPLEMENTARY  INFORMATION: 

I.  Return  on  Equity  Capital 
A.  Background 

Section  1861(v)  of  the  Social  Security 
Act  (the  Act)  defines  "reasonaWe  cost" 
and  provides  that  the  necessary  costs 
incurred  by  a  provider  (both  dtred  jnd 
indirect)  in  the  delivery  of  (.u\.t5red 
health  care  services  are  inclucied  tii  this 
definition.  A  return  on  equity  cap«uJ  is 
paid  as  an  allowance  in  addition  to  ibe 
reasonable  cost  of  covered  services 
furnished  to  beneficiaries  by  proprietary 
providers. 

Section  7  of  the  1966  AmendmenU  to 
the  Social  Security  Act  (Pub.  L  89-713). 
enacted  November  2. 1966.  addtd  what 
is  now  section  1861(v)(l)(B)  of  the  Act  to 
requH^  Ae  Secretary  to  prescribe 
regulations  that  provide  for  the 
recognition  of  a  reasonable  return  on 
equity  capital  for  extended  care  services 
furnished  to  Medicare  beneficiaries  by 
proprietary  facilities  (skilled  nursing 
facilities  (SNFs)).  The  legislative  htstory 
(112  Cong.  Rec.  28.220  (1966)  (Statement 
of  Rep.  ByTBCs))  expressed 
congressional  concern  that  a  return  on 
equity  capital  for  SNFs  was  necessary 
for  the  following  reasons: 

•  As  a  means  of  saving  Medicare  Part 
A  (Hospital  Insurance)  trust  funds. 
Congress  wanted  to  encourage  the 
transfer  of  hospital  patients  to  SNFs 
when  further  hospitalization  was  no 
longer  necessary. 

•  It  was  doubtful  whether  nonprofit 
organizations  would  be  able  to  provide 
a  sufficient  number  of  beds  to  meet  the 
needs  of  the  aged. 

•  I>rivate  investors  in  SNF  facilities 
should  be  guaranteed  a  fair  return  on 
the  money  that  they  put  into  the 
operation. 

The  conference  committee  report 
(H.R.  Rep.  No.  2317,  89lh  Cong.  2nd 
Sess.  3  (1966))  suggested  that  proprietary 
hospitals  should  be  treated  comparably 
to  proprietary  SNFs  with  respect  to  the 
return  on  equity  capital  provisions.  In 
response  to  these  congressional 
concerns,  we  published  regulations  at  42 
CFR  405.429  on  November  22.  \9bb  (31 
FR  14816).  (This  section  of  the 
regulations  was  redesignated  as  42  CFR 


«3.157  on  September  30. 1986  (51  FR 
M790)). 

Under  section  1861(v){l)(B)  of  the  Act 
llie  Secretary  determined  that  SNFs,  the 
primary  provider  of  extended  care 
services,  should  receive  an  allowance 
lor  the  net  equity  of  the  capital  invested 
by  private  owners  and  that  this  return 
an  equity  capita!  provision  should  apply 
oo(  «rfy  to  proprietary  SNFs  but  also  to 
all  othi'r  proprietary  providers  (which. 
at  that  time,  encompassed  hospitals  and 
home  health  agencies  (HHAs)). 
Subsequently,  the  Medicare  program  has 
recognized  other  propnetary  health  care 
entities  (comprehensive  outpatient 
rehabilitation  facilities  (CORFs). 
providers  of  outpatient  physical  therapy 
and  speech  pathology  services  (OPTs). 
independent  organ  procurement 
agencies  (OPAs).  histocompatability 
laboratories  (Histo-Labs).  and  rural 
health  clinics  (RHCs))  to  which  the 
provisions  in  S  413.157  apply.  (For 
purposes  of  the  discussion  below 
concerning  return  on  equity,  when  we 
use  the  term  "providers",  it 
encompasses  all  of  these  proprietary 
entities  that  furnish  health  care  services 
to  beneficiaries  under  the  Medicare 
program.) 

Until  recently,  the  annual  rate  of 
return,  paid  on  this  investment  relative 
to  all  provider  services  furnished  to 
Medicare  beneficiaries,  has  been 
calculated  by  applying  a  percentage 
eqvai  to  one  and  one-half  times  the 
average  (that  is.  150  percent  of  the 
average)  of  the  rates  of  interest  on 
special  issues  of  public  debt  obligations 
issued  for  purchase  by  the  Federal 
Hospital  Insurance  (Medicare  Part  A) 
Trust  Fund.  This  rate,  as  prescribed  in 
5  413.157.  was  the  maximum  amount 
allowed  for  return  on  equity  to  SNFs 
under  section  1861(v)(ll(B)  of  the  Act. 
Section  601(e)  of  the  Social  Security 
Amendments  of  1983  (Pub.  L.  98-21) 
amended  section  1886  of  the  Act  by 
adding  section  1886(g)(2),  which 
provided  that,  effective  with  cost 
reporting  periods  beginning  on  or  after 
April  20, 1983  (the  date  of  enactment  of 
Pub.  L  98-21).  the  Secretary's  return  on 
equity  capital  provisions  apply  to 
inpatient  hospital  services  but  that  the 
allowable  return  for  those  services  be 
reduced  from  a  percentage  equal  to  150 
percent  to  100  percent  of  the  average  of 
the  rates  of  interest  on  special  issues  of 
public  debt  obligations  issued  for 
purchase  by  the  Medicare  Part  A  Trust 
Fund.  It  is  noteworthy  that,  at  that  time. 
ttiis  was  the  only  amendment  to  the 
Medicare  provisions  of  the  Social 
Security  Act  that  ever  explicitly 
addrrased  the  payment  of  a  return  on 
equity  capital  for  proprietary  hospitals. 
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Congress,  therefore,  as  of  April  2a 
1983  had  specifically  provided 
allowar^ces  for  a  return  on  equity  capital 
to  bo»h  propnetary  hospitals  and  SNFs. 
In  addition,  we  have  the  authority  under 
section  1881(bM2)(C)  of  the  Act  to 
provide  an  allowance  for  a  return  on 
equity  capital  to  end-stage  renal  disease 
(ESRD)  facilities.  However,  in 
establishing  a  prospective  payment 
system  for  ESRD  facilities  in  1963  (48  FR 
21254).  we  excluded  an  allowance  for 
equity  capital  from  the  composite  rates 
used  in  determining  the  ESRD 
prospective  payment  rates.  We  did  so 
because  the  inclusion  of  a  return  in  the 
rate  base  for  ESRD  facilities  would 
weaken  the  incentives  established 
through  the  prospective  payment  rates 
(48  FR  21261).  These  facilities  are 
expected  to  earn  a  return  on  investment 
by  reducing  per  treatment  costs  below 
their  payment  rates  through 
management  efficiencies. 

B.  Summary  of  the  Return  on  Equity 
Provisions  of  the  Proposed  Rule 

We  published  a  proposed  rule  in  the 
Federal  Register  on  Fel>ruary  20. 1966 
(51  FTt  6139).  In  that  document,  we 
proposed  the  following  changes: 

•  Elimination  of  the  return  on  equity 
capital  for  proprietary  prondera  other 
than  hospitals  and  SNFs. 

•  Reduction  of  the  rates  of  return  on 
equity  capital  for  S.NFs  and  outpatient 
hospital  services  to  the  level  that 
Congress  mandated  for  inpatient 
hospital  services  in  section  188e(g)(2)  of 
the  Act. 

We  stated  in  the  proposed  rule  that 
payment  rates  are  adequate  to  maintain 
the  availability  of  services  (other  than 
hospital  and  SNF  services)  to  Medicare 
beneficiaries.  We  also  cited  the  report 
issued  by  the  Department's  Office  of  the 
Inspector  General,  recommending  that 
we  discontinue  providing  an  allowance 
for  a  return  on  equity  capital  to 
providers  other  than  hospitals  and  SNFs 
(Audit  Control  No.  09-32607.  October  12, 
1983). 

We  received  19  timely  sets  of 
comments  raising  several  issues  about 
these  proposals.  However,  after  the 
close  of  the  comment  penod.  as  we 
discuss  below,  legislation  was  enacted 
that  deals  specifically  with  Medicare 
policy  concerning  return  on  equity 
capital.  The  legislation  generally 
supports  our  proposal  and  therefore 
obviates  the  need  to  address  most  of  the 
public  comments.  Those  comments  that 
dealt  with  aspects  of  our  proposal  that 
were  not  addressed  in  the  legislation  are 
discussed  below. 


C.  Recent  Legislation 

On  April  7, 198C.  the  President  signed 
into  law  the  Consolidated  Omnibus 
Budget  Reconciliation  Act  of  1985  (Pub. 
L  99-272).  Section  9107  of  that  taw 
amended  sections  1861(v)(l).  1886(a)(4). 
and  1886(g)(2)  of  the  Act  to  provide  for 
the  following; 

1.  Inpatient  Hospital  Services 

Section  9107(a)  of  Pub.  L  99-272 
amended  section  1886(g)(2)  of  the  Act  by 
mandating  a  phase-down  (and  eventual 
elimination)  of  payments  for  return  on 
equity  capital  for  inpatient  hospital 
services  commencing  with  cost  reporting 
periods  beginning  on  or  after  October  1. 
1986.  The  current  payment  (as  provided 
by  section  1886(g)(2)  of  the  Act  as  it  was 
enacted  in  Pub.  L  98-21)  is  calculated  at 
100  percent  of  the  average  of  the  rates  of 
interest  on  special  issues  of  pubUc  debt 
obligations  issued  for  purchase  by  the 
Medicare  Part  A  Trust  Fund.  The 
statutory  change  is  self-implementing, 
and  the  phase-out  reduces  the  rate  to 
the  following  percentages: 

•  75  percent  for  cost  reporting  periods 
beginning  during  fiscal  year  (FY)  1987. 

•  50  percent  for  cost  reporting  periods 
beginning  during  FY  1968. 

•  25  percent  for  cost  reporting  periods 
beginning  during  FY  1989. 

•  Zero  percent  for  cost  reporting 
periods  beginning  on  or  after  October  1, 
1989. 

Under  section  9321(c)  of  Pub.  L  99-509, 
issuance  of  final  rules  dealing  with 
capital-related  costs  for  inpatient 
hospital  services  are  precluded  until 
September  1.  1967.  Therefore, 
conforming  changes  to  the  regulations 
dealing  with  the  phase-out  of  the  return 
on  equity  capital  for  inpatient  hospital 
services  will  be  published  on  or  after 
September  1, 1987. 

2.  Services  Other  Than  Inpatient 
Hospital  Services 

Section  9107(b)(2)  of  Pub.  L  99-272 
amended  section  1861(v)(l)(B)  of  the  Act 
to  provide  that,  for  cost  reporting 
penods  beginnmg  on  or  after  October  1. 
1985.  the  rate  of  return  for  SNFs  must  be 
equal  to  the  average  of  the  rates  of 
interest  on  obligations  issued  for 
purchase  by  the  Medicare  Part  A  Trust 
Fund.  In  addition,  section  9107(b)(1)  of 
Pub.  L  99-272  added  section 
l861(v)(lHP)  to  the  Act  to  provide  that  if 
payment  for  a  return  on  equity  capital  is 
provided  for  by  regulations  for  services 
other  than  inpatient  hospital  services. 
the  rate  of  return  to  be  recognized  for 
determining  the  reasonable  cost  of 
services  furnished  in  a  cost  reportir>g 
period,  beginning  on  or  after  October  1. 
1985.  must  be  equal  to  the  average  of  the 


rates  of  interest  ot  special  issues  of 
public  debt  obligations  issued  for 
purchase  by  the  Medicare  Pari  A  Triist 
Fund.  This  latter  provision,  hon-ever, 
applies  only  //the  Secretary  provides  in 
regulations  for  the  pa\Tnenf  of  a  return 
on  equity  capita!  for  costs  other  than 
inpatient  hospital  services.  The 
Secretary  is  not  required  to  do  so  except 
for  SNFs.  The  net  effect  of  these 
provisions  is  that  a  rate  of  return  must 
be  provided  for  SNFs  equal  to  the 
average  of  rates  of  interest  on  public 
debt  obligations  issued  for  purchase  by 
the  Part  A  Trust  Fund  and  that,  if  we 
provide  an  allowance  for  a  return  on 
equity  capital  for  other  providers,  the 
rate  must  be  equal  to  that  average. 

D.  Provisions  of  this  Fmal  Rule 

In  this  fmal  rule,  we  are  conforming 
the  regulations  (with  the  exception  of 
the  phase-out  of  payments  for  return  on 
equity  capital  for  inpatient  hospital 
services]  to  the  provisions  enacted  in 
Pub.  L  99-272  that  pertain  to  program 
payment  of  a  return  on  equity  capital 
Where  the  provisions  were  mandated, 
they  have  been  specifically  adopted. 
Where  the  statutory  language  granted 
the  Secretary  discretionary  authority, 
we  have  exercised  this  aulhonty  as 
discussed  below.  We  have  also  given 
careful  consideration  to  the  timely 
comments  received  from  the  public  on 
the  proposed  rule  and  have  analyzed  the 
alternatives  suggested  in  those 
comments.  We  have  decided  to 
implement  our  proposal  and  the 
applicable  provisions  of  Pub.  L  99-272 
in  the  following  manner 

•  SXF  services  and  Outpatient 
Hospital  Services  (§  413. 157(hj(3l).  For 
cost  reporting  penods  beginning  on  or 
after  October  1, 1985,  program  payment 
of  a  return  on  equity  capital  for  SNF 
services  and  outpatient  hospital  services 
is  reduced  to  equal  the  average  of 
interest  on  special  issues  of  public  debt 
obligations  issued  for  purchase  by  the 
Part  A  Trust  Fund. 

Although  many  commenters  on  our 
proposed  rule  opposed  any  rate 
reduction,  this  change  is  statutorily 
mandated  for  SNFs  by  section 
1861(v)(l)(B)  of  the  Act,  as  amended  by 
section  9107(b)  of  Pub.  L.  9&-27Z  and  is 
authorized  for  outpatient  hospital 
services  by  section  18ei(v|(l|(P)  of  the 
Act,  as  added  by  section  9107(b)  of  Pub. 
L  99-272. 

•  Services  of  ell  nonhospital  and  non- 
S\F proprietary  providers  or  health 
care  entities  §  413. 157(b)(4). 

— For  cost  reporting  periods  beginning 
on  or  after  October  l,  1985.  but  before 
(30  days  after  publication],  program 
payment  of  a  return  on  equity  capital  for 
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services  of  all  nonhospilal  and  non-SNF 
proprietary  providers  is  reduced  to 
equal  the  average  of  interest  on  special 
issues  of  public  debt  obligations  issued 
for  purchase  by  the  Part  A  Trust  Fund. 

This  change  conforms  to  the  statutory 
mandate  of  section  1861(v)(l)(P)  of  the 
Act,  as  enacted  by  section  »107(b)  of 
Pub.  L  99-272.  This  section  provides 
that  the  rate  of  return  on  equity  capital 
(other  than  for  inpatient  hospital 
services)  must  be  equal  to  the  average  of 
the  rates  of  interest  on  obligations 
issued  for  purchase  by  the  Part  A  Trust 
Fund. 

— For  cost  reporting  periods  beginning 
on  or  after  July  6,  1987.  program 
payment  will  no  longer  be  made  for  a 
return  on  equity  capital  for  services  of 
nonhospital  and  non-SNF  proprietary 
providers. 

As  previously  noted.  Pub.  L  98-21 
marked  the  first  time  that  amendments 
to  the  Medicare  provisions  of  the  Social 
Security  Act  had  ever  explicitly 
addressed  the  payment  of  a  return  on 
equity  capital  for  proprietary  hospitals 
(or  for  any  provider  other  than  extended 
care  facilities,  that  is,  SNFs).  Under  the 
broad  authority  granted  by  the  Medicare 
statute,  the  Secretary  had  extended  the 
application  of  return  on  equity  to  other 
proprietary  providers.  Congress 
recognized  this  discretion  when  it 
passed  section  9107  of  Pub.  L.  99-272. 
That  is,  except  for  inpatient  hospital 
services  (amended  section  1886(g)(2)  of 
the  Act)  and  SNFs  (amended  section 
1861(v)(l)(B)  of  the  Act),  Congress  left  to 
the  Secretary  the  decision  of  whether  to 
pay  a  return  on  equity  to  other  providers 
(new  section  1861(v)(l)(P)  of  the  Act). 
Congress  limited  the  Secretary's 
discretion  solely  by  setting  the 
allowable  rate  of  return,  if  a  return  is 
paid. 

We  have  decided  that  discontinuing 
the  payment  of  return  on  equity  for 
services  furnished  by  nonhospital  and 
non-SNF  proprietary  providers  (as  we 
recommended  in  our  proposed  rule)  is 
appropriate.  In  the  legislative  history  of 
Pub.  L  99-272.  Congress  expressed  no 
intent  that  a  return  on  equity  be  allowed 
to  these  providers  or  entities. 
Furthermore,  we  continue  to  believe  that 
reasonable  cost  reimbursement,  without 
an  allowance  for  payment  of  return  on 
equity,  is  adequate  to  maintain  the 
availability  of  services  to  beneficiaries, 

E.  Discussion  of  Public  Comments 

As  noted  earlier,  we  received  timely 
comments  on  our  proposed  rule  from  19 
commenters.  The  commenters  consisted 
of  providers,  health  care  entities, 
associations  representing  HHAs  and 
SNFs.  State  health  facilities 
associations,  an  intermediary,  an 


association  that  represents  outpatient 
physical  therapists  and  CORFs,  and  a 
national  association  of  rehabilitation 
agencies.  To  a  large  extent,  the 
comments  have  been  made  moot  by 
Congress"  passage  of  Pub.  L  99-272.  As 
a  result,  in  most  cases  it  is  not  necessary 
to  respond  to  the  comments.  However, 
there  are  certain  points  raised  by 
commenters  for  which  we  are  providing 
responses. 

Comment — One  commenler  stated 
that  the  proposed  changes  to  return  on 
equity  capital  would  create  an  incentive 
to  borrow  at  rates  higher  than  return  on 
equity  rates.  Entities  would  incur 
interest  expense  that  would  be 
reimbursed  by  Medicare  and  the  rate  of 
interest  would  be  higher  than  the  return 
on  equity  rates  because  the  loans  would 
be  largely  unsecured  and  relatively 
risky. 

Response— \Ne  do  not  believe  that  the 
elimination  or  reduction  of  return  on 
equity  creates  an  incentive  to  borrow 
money.  In  the  case  of  HHAs.  most  arc 
not  capital-intensive  in  their  operations 
and,  in  fact,  many  HHAs  lease  their 
facilities  and  thus  are  not  dependent  on 
return  on  equity  payments  to  operate 
and  remain  competitive.  CORFs,  OPAs, 
RHCs,  and  Histo-labs  are  pnmarily 
nonprofit  organizations  and  would  not 
be  significantly  affected  by  the 
elimination  of  return  on  equity. 

With  regard  to  OPTs,  we  cannot  be 
certain  of  the  potential  effect  of 
eliminating  return  on  equity  because,  as 
stated  in  our  proposed  rule,  we  do  not 
have  adequate  cost  report  data  from 
participating  OPTs.  Where  the  provider 
finds  it  necessary  and  proper  to  borrow 
money,  the  Medicare  program 
recognizes  interest  paid  on  provider 
debts.  The  program's  recognition  of 
interest  expense  is  subject  to  well- 
established  policies  in  regulations  at 
S  413.153  and  in  Chapter  2  of  the 
Provider  Reimbursement  Manual  (HCFA 
Pub.  15-1)). 

Comment — A  commenter  believes 
that  changing  policy  with  respect  to 
payment  of  a  return  on  equity  capital 
creates  an  incentive  to  lease  capital 
equipment  rather  than  purchase  it. 

Response — We  disagree  with  this 
comment.  We  have  no  evidence  that 
nonproprietary  providers  (providers  that 
do  not  receive  a  return  on  equity  capital) 
lease  capital  assets  to  a  greater  extent 
than  proprietary  providers  (providers 
that  receive  a  return  on  equity  capital). 
Therefore,  placing  these  two  classes  of 
providers  on  a  more  equal  footing 
concerning  capital  payments  would  not. 
in  our  view,  cause  changes  in  behavior 
that  have  not  occurred  while  previous 
equity  capital  policies  have  been  in 
effect.  In  any  case,  the  Medicare 


program  will  continue  to  pay  an 
appropriate  share  of  the  cost  of  capital 
assets,  whether  purchased  or  leased, 
according  to  the  law  and  regulations. 
Comment— A  commenter  believes 
that  our  proposed  reductions  violate 
congressional  intent  as  evidenced  by 
legislative  history.  The  commenter 
stated  that  Congress — 

•  Originally  established  the  150 
percent  rate  level:  and 

•  Was  aware  of  the  dichotomy 
between  the  rate  level  for  inpatient 
hospital  services  and  other  services  and 
chose  to  take  no  action  to  reduce  the 
■"other"  rate  to  the  level  of  inpatient 
hospital  services. 

Response— VJe  believe  that  our 
proposed  reductions  in  return  on  equity 
payment  levels  are  consistent  with 
congressional  intent,  especially  as 
evidenced  by  the  enactment  of  section 
9107  of  Pub.  L  99-272  subsequent  to  the 
publication  of  the  proposed  rule.  As 
stated  above,  this  section  of  the  law 
phases  our  return  on  equity  payments 
for  inpatient  hospital  services,  reduces 
the  return  on  equity  rate  for  other  than 
inpatient  hospital  services  to  100 
percent,  and  affirms  the  Secretary"8 
discretionary  authority  to  determine 
whether  to  pay  return  on  equity  for 
other  than  hospital  inpatient  and  SNF 
services. 

Comment— One  commenter  stated 
that  the  payment  of  a  return  on  equity  is 
necessary  to  insure  proper  financing  for 
HHA  services  requiring  capital-related 
expenditures. 

Response — As  discussed  in  greater 
detail  below,  the  HHA  industry  is  not 
capital-intensive  (capital  costs  generally 
being  less  than  three  percent  of  HHA 
operating  costs).  Also  as  discussed 
below,  the  expansion  in  the  number  of 
HHAs  is  well-documented,  and  we 
believe  that  Medicare  payment  without 
a  return  on  equity  will  be  adequate  to 
maintain  the  availability  of  HHA 
services  to  program  beneficiaries'  as 
well  as  to  encourage  establishment  of 
HHAs  in  areas  where  their  numbers  are 
insufficient  to  deal  with  beneficiaries 
needs.  Also,  as  indicated  above,  when  a 
provider  finds  it  necessary  and  proper  to 
borrow  money  in  connection  with 
capital  inprovements  for  rendering 
health  care  services,  the  program  pays 
its  appropriate  share  of  qualified 
interest  payments. 

Comment — Commenters  stated  that 
the  payment  of  a  return  on  equity  is 
necessary  to  ensure  a  profit  for 
investors  and  that  elimination  of  return 
on  equity  will  result  in  non-Medicare 
payors  subsidizing  costs  of  services  to 
Medicare  patients. 


Response — Wiedicara's  responsibility 
is  to  ensure  that  it  pays  an  appropriate 
share  of  a  provider's  costs  of  treating 
Medicare  beneficianes.  To  the  extent 
that  an  allowance  for  return  for 
investors  has  been  desirable  in  the  past 
to  attract  capital  investment,  we  have 
provided  for  its  payment.  However,  as 
previously  stated,  there  are  other 
available  sources  of  capitalization,  and 
when  providers  incur  necessary  and 
proper  interest  expense,  the  program 
pays  its  appropriate  share  of  such 
interest.  For  these  reasons,  we  do  not 
expect  that  other  payors  will  end  up 
subsidizing  the  care  provided  to 
Medicare  beneficiaries.  Moreover,  under 
the  provisions  of  section  9107  of  Pub.  L 
99-272.  we  have  clear  direction  from 
Congress  concerning  pavmenf  of  return 
on  equity  capital. 

Comment — A  commenter  stated  that 
the  elimination  of  a  return  on  equity 
discriminates  against  proprietary  HHAs. 
and  that  it  further  penalizes  HHAs  that 
have  already  been  subject  to  cost  caps 
and  reduction.s. 

Response — On  the  contrary,  under  the 
statutory  larj^uage  of  section  9107  of 
Pub.  L.  99-272  (for  example,  the  phasing 
out  of  return  on  equity  for  inpatient 
hospital  services  and  the  reduction  of 
the  return  on  equity  rate  for  other 
provider  services),  we  are  not 
discriminating  against  HHAs,  or  any 
other  type  of  provider. 

II.  Elimination  of  the  Exception  for 
Newly  Established  HHAs  From  the  Cost 
Limits 

A .  Background  and  Proposed  Rule 

Section  1861(v)(l)  of  the  Act 
authorizes  the  Secretary  to  set 
prospective  limits  on  the  costs  that  are 
reimbursed  under  Medicare.  The  limits 
may  be  applied  to  the  direct  or  indirect 
overall  costs  or  to  costs  incurred  for 
specific  Items  or  services  furnished  by  a 
Medicare  provider.  Regulations 
implementing  this  authority  are  set  forth 
at  §  413.30.  In  addition  to  establishing 
limits  on  provider  costs.  {  413.30(f) 
specifies  exceptions  under  which 
providers  may  request  relief  from  the 
cost  limits.  The  exception  for  a  "newly- 
established  HHA"  (§  413.30(fM7)) 
defines  one  of  the  bases  for  which  an 
HH.As  limits  may  be  adjusted. 

Section  413.30(f)(7)  enables  a  newly- 
established  HHA  to  file  for  an  exception 
to  the  cost  hmits  if  it  can  demonstrate 
that— 

•  it  has  provided,  under  present  and 
previous  ownership  for  a  period  of  less 
than  three  full  years,  home  health  care 
services  equivalent  to  those  that  would 
have  been  covered  if  the  agency  had  a 
Medicare  provider  agreement  in  effect: 


•  Its  variable  operating  costs  were 
reasonable  in  relation  to  its  trtilization 
during  the  fiscal  cost  reporting  period 
for  which  the  exception  is  requested: 

and 

•  Its  fixed  operating  costs  are  "'■•'"  " 
reasonable  in  relation  to  a  realistic 
projection  of  utiKzahon  to  be  achieved 
at  the  end  of  the  provider's  second  full 
year  of  operation  in  the  program;  that  is, 
the  reporting  year  containing  the  24th 
month  after  the  start  of  the  provider's 
first  cost  reporting  period. 

When  the  newly-established  HHA 
exception  was  initially  adopted  in  1979, 
there  were  approximately  2,500  HHAs 
participating  in  the  Medicare  program. 
The  original  intent  of  this  was  to 
encourage  home  care  by  neutralizing  the 
effects  of  cost  limits  upon  new  health 
care  agencies.  Representatives  of  HHAs 
contended  that  new  agencies  were 
financially  at  risk  because  they  were 
unable  to  enter  the  market  with  a 
sufficient  patient  population  to  generate 
the  volume  of  visits  required  to  offset 
their  fixed  costs.  They  maintained  that 
initial  years  of  growrth  are  dependent 
upon  establishing  sound  referral 
arrangements. 

Since  HHAs.  unlike  inpatient 
facilities,  can  enter  the  market  with  little 
invested  capital,  a  new  provider 
exemption  under  §  413.30(e)(2}  such  as 
that  granted  to  new  hospitals  and  SNFs 
was  determined  to  be  inappropriate. 

At  that  time,  we  concluded  that  a 
blanket  exemption  would  have  resulted 
in  an  unwarranted  competitive 
advantage  for  new  market  entrants. 

However,  to  encourage  growth  of 
HHAs  in  underserved  areas,  a  "new 
HHA"  exception  was  established  to 
grant  relief  to  those  new  agencies  whose 
higher  initial  costs  of  operation  can  be 
traced  to  low  utilization  associated  with 
entering  the  health  care  market  without 
an  established  referral  system.  HHAs 
that  have  merely  changed  ownership  or 
have  been  operating  in  the  health  care 
field  providing  substantially  the  same 
type  of  services  as  a  participating  HHA 
to  private  pay  patients  have  not 
qualified  under  this  section. 

Subsequent  to  the  creation  of  this 
exception  in  1979,  the  number  of 
participating  HHAs  had  dramatically 
increased  to  over  5.900  by  the  end  of 
1985.  This  significant  increase  is  mostly 
the  outgrowth  of  a  legislative  change  to 
section  1861  (o)  of  the  Act  that  relaxed 
the  licensure  requirements  for 
proprietary  HHAs  (section  930(n)(2)  of 
the  Omnibus  Budget  Reconciliation  Act 
of  1980  (Pub.  L  96-499)).  From  July  1. 
1981.  when  the  proprietary  licensure 
requirement  was  deleted,  to  July  1. 1984, 
approximately  1.700  new  agencies  were 
approved  for  participation  in  Medicare. 


Indeed,  the  average  annual  rate  of 
growth  of  participating  HHAs  between 
1981  and  1984  (14  percent)  was  twice 
that  experienced  between  1979  and  1981 
(seven  percent).  These  facts  indicate 
that,  as  a  means  of  serving  to  encourage 
expansion  in  the  HHA  indnstrj-.  the 
new-HHA  exception  was  less  important 
than  the  relaxation  of  licensure 
requirements. 

We  believe  it  desirable  for  all  new 
agencies  to  monitor  their  costs  and 
growth  in  each  discipline,  to  institute 
sound  management  planning  and  to 
make  prudent  management  decisions  to 
minimize  the  disallowance  of  costs  due 
to  cost  limitations.  The  elimination  of 
the  "new  HHA"'  exception,  as  we 
proposed  in  the  February,  20. 1986  notice 
of  proposed  rulemaking,  is  intended  to 
prevent  the  sheltering  of  inefficient 
providers  and  to  reduce  inappropriate 
payment  from  the  Medicare  Trust  Fund 
to  these  agencies  Continuing  to 
recognize  higher  fixed  costs  simply 
because  an  HHA  is  "new"  may  merely 
support  the  ongoing  operation  of  certain 
HHAs  that  otherwise  are  not  viable 
enterprises.  Moreover,  pajTnents  for 
highsr  costs  based  on  exceptions 
granted  to  new  agencies  result  in 
increased  expenditures,  exacerbating 
the  fiscal  problems  of  the  Medicare 
Trtrst  Fund.  Therefore,  considerirvg  the 
recent  increase  in  the  number  of  HHAs 
nationwide,  and  the  need  to  protect  the 
Trust  Fund  from  unnecessary 
expenditures,  we  believe  continuation  of 
this  specific  exception  would  be  an 
imprudent  decision. 

In  addition,  as  a  result  of  the  influx  of 
new  agencies,  many  established 
providers  located  in  areas  where  the 
beneficiary  population  does  not  support 
additional  agencies  have  become  more 
vocal  in  expressing  their  belief  that  they 
are  disadvantaged  by  the  new  HHA 
exception,  which  they  believe  subsidizes 
a  newly  established  agency.  They  argue 
that  this  provision  absolves  health  care 
providers  expanding  info  the  home  care 
market  from  assuming  the  norma!  risk  of 
opening  a  new  business  enterprise  and 
diminishes  the  nee^  for  sound 
management  planning  Since  many  of 
the  costs  directly  related  to  initial 
development  are  startup  and 
organizational  costs  reimbursable  under 
the  Medicare  program,  established 
agencies  contend  that  the  new  HHA 
exception  proxTders  a  program  subsidy 
for  fixed  costs  where  none  is  warranted. 
They  believe  that  other  costs  that  are 
directly  related  to  patient  care  are 
controllable  through  careful 
management  planning. 

For  all  of  these  reasons,  we  believe 
that  our  original  justification  for 


UM  I 


21220 


Federal  Register  /  Vol    52.  No.  107  /  Thursday.  |unn  4.  1987  /  Rules  and  Regulations 


Federal  Register  /  Vul.  52.  No.  107  /  Thursday.  June  4.  1987  /  Rules  and  Regulations  21221 


establishing  a  distinct  exception  for  new 
HUAs  is  no  longer  valid.  Therefore,  we 
are  removing  §  413.30(0(7)  from  the 
regulations  to  eliminate  this  exception. 
We  note  that  §  413.30(0  contains  other 
exception  provisions  that  would 
continue  to  apply  to  all  HUAs  (for 
example,  atypical  services  and 
extraordinary  circumstances). 

B.  Pvblic  Comments 

We  received  12  timely  sets  of 
comments  concerning  the  proposed 
elimination  of  the  newly-established 
HUA  exception.  The  commenters  were 
national  and  state  associations.  HUAs, 
associations  representing  providers  of 
health  services,  and  other  related 
parties.  Several  of  the  commenters 
supported  our  proposal  and  made  the 
following  statements  regarding  the  new 
HHA  exception: 

•  The  exception  has  led  to  the 
establishment  of  HHAs  without  proper 
financial  resources  or  proper  analyses  of 
market  demands 

•  It  has  led  to  overutilization  of  home 
care  services. 

•  It  has  resulted  in  a  subsidy  to  new 
agencies  that  has  disadvantaged 
established  agencies. 

•  It  has  caused  an  over-proliferation 
of  providers  that  has  resulted  in 
financial  harm  to  the  Medicare  program, 
established  UllAs.  and  new  UliAs. 
Other  comments  regarding  this 
particular  issue  and  our  responses  to 
these  comments  are  discussed  below. 

Comment — Several  commenters 
stated  that  the  exception  for  newly- 
established  HHAs  should  be  continued 
because  it  takes  time  to  develop  the 
referral  base  needed  to  provide  an 
ongoing  source  of  capital.  In  addition, 
others  stated  that  this  problem  is  more 
difficult  for  HHAs  in  rural  areas  and 
that  we  should  provide  a  separate 
exception  for  these  HHAs. 

Response— By  the  end  of  1985,  81 
percent  of  all  new  HHAs  being  certified 
for  participation  in  the  Medicare 
program  were  either  hospital-based  or 
proprietary.  These  HHAs  have  access  to 
altenative  sources  of  financing  that  were 
not  available  to  the  nonprofit  agencies 
that  dominated  the  industry  prior  to 
1981.  The  hospital-based  HHAs  (40 
percent  of  the  new  market  entrants) 
enter  with  an  established  referral  base 
and  can  reduce  start  up  costs  by 
utilizing  existing  staff  and  facilities. 
These  HHAs  also  have  the  financial 
resources  of  the  hospital  to  provide  the 
necessary  capital.  In  addition,  since 
capital  costs  are  less  than  three  percent 
of  total  operating  costs  for  HHAs.  and 
HHA  can  enter  the  program  with  very 
little  investment  needed  for  physical 


assets  and  with  sound  management  and 
financial  planning  can  manage  its  costs 
(for  example,  adopt  flexible  staffing 
patterns  and  maintain  minimal  fixed 
assets)  during  the  start-up  period  so  as 
not  to  need  a  subsidy  from  the  Medicare 
trust  funds. 

Finally,  S  413.30(0  contains  several 
other  exceptions  that  could  be  granted 
to  an  HHA  that  incurs  reasonable  costs 
in  providing  patient  care  services  but 
whose  costs  still  exceed  its  Medicare 
cost  limits.  For  example,  agencies  that 
incur  higher  transportation  costs 
because  they  are  serving  patients  in 
underserved  areas  may  qualify  for  an 
exception  under  S  413.30(F)(2)— 
extraordinary  circumstances. 
Accordingly,  a  new  HHA  exception  is 
not  needed  specifically  for  agencies  in 
underserved  areas. 

Comment  — One  commenter  stated 
that  if  we  eliminate  the  new  HHA 
exception,  we  should  provide  for  the 
inclusion  of  new  agency  costs  in  the 
computation  of  the  HHA  cost  limits. 
Response — The  latest  schedule  of 
HHA  cost  limits  was  published  in  the 
Federal  Register  on  May  30. 1986  (51  FR 
19734)  These  cost  limits  were  developed 
using  the  costs  of  both  new  and 
established  providers.  We  have  no 
intention  of  excluding  new  provider  cost 
data  from  this  process  in  the  future. 

Comment — Two  commenters  stated 
that  HCFA  has  not  presented  sufficient 
data  to  justify  the  elimination  of  the 
newly-established  HHA  exception. 

Response — As  a  result  of  the 
enactment  of  Pub.  L.  96-499.  which 
relaxed  the  licensure  requirements  for 
proprietary  HHAs  effective  July  1, 1981, 
the  home  health  industry  has  undergone 
many  changes.  As  we  stated  above, 
average  annual  growth  in  the  number  of 
participating  agencies  between  1981  and 
1984  rose  to  14  percent,  twice  that  of  the 
seven  percent  growth  experienced 
between  1979  and  1981.  It  is  apparent 
that  the  greater  catalyst  for  expansion  of 
new  HHAs  has  been  the  relaxation  of 
the  licensure  requirements  and  not  the 
new  provider  exception,  which  was 
established  in  regulations  in  1979.  Also, 
as  previously  stated,  this  is  not  a 
capital-intensive  industry  and  HHAs 
can  control  their  staffing  patterns. 
Comment — Several  commenters 
stated  that  because  hospitals 
reimbursed  under  the  prospective 
payment  system  are  discharging 
patients  earlier,  the  need  for  new 
agencies  is  greatly  increased. 

Response — We  disagree.  We  do  not 
believe  that  the  elimination  of  the 
newly-established  HHA  exception  will 
result  in  new  agencies  being  deterred 
from  entering  the  market.  The  facts 
demonstrate  and  several  commenters 


have  stated  that  there  is  increased 
demand  for  home  health  care  services. 
This  demand,  plus  the  current  level  of 
reimbursement  paid  to  established 
agencies,  should  provide  sufficient 
inducement  for  HHAs  to  enter  the 
market. 

III.  Regulatory  Impact  Statement  and 

Flexibility  Analysis 

A.  Introduction 

Executive  Order  12291  (E.0. 12291) 
requires  us  to  prepare  and  publish  a 
final  regulatory  impact  analysis  for  final 
regulations  that  are  likely  to  meet 
criteria  for  a  "major  rule".  A  major  rule 
is  one  that  would  result  in: 

•  An  annual  effect  on  the  economy  of 
$100  million  or  more; 

•  A  major  increase  in  costs  of  prices 
for  consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  any  geographical  regions;  or 

•  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability  of 
United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

We  also  prepare  and  publish  a  final 
regulatory  flexibility  analysis  for  final 
rules  that  is  consistent  with  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  through  612)  unless  the 
Secretary  certifies  that  the  rule  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities.  For 
purposes  of  the  RFA.  we  consider  all 
providers  to  be  small  entities. 

The  provisions  contained  in  this  rule 
are  not  expected  to  result  in  an  annual 
economic  impact  of  $100  million  or 
more,  therefore,  this  is  not  a  major  rule. 
A  significant  number  of  small  entities, 
however,  are  expected  to  be 
substantially  affected  by  this  rule.  In 
addition,  while  the  provisions  of  section 
1886(g)(2)  of  the  Act  (which  mandate  the 
phase-out  of  payment  for  return  on 
equity  for  inpatient  hospital  services) 
were  effective  with  cost  reporting 
periods  beginning  on  or  after  October  1, 
1988.  section  9321(c)  of  Pub.  L.  99-509 
precludes  issuance  of  a  final  rule 
dealing  with  capital-related  costs  before 
September  1, 1987.  Consequently,  we 
will  publish  necessary  conforming 
changes  to  the  regulations  at  a  later 
date.  Nonetheless,  we  believe  it 
appropriate  to  discuss  the  impact  of 
phasing-out  these  return  on  equity 
payments  for  inpatient  hospital  services 
in  this  document.  Also,  we  believe  this 
to  be  an  opportune  time  to  discuss  the 
effects  of  phasing-out  return  on  equity 
payments  for  hospital  inpatient  services 
because  of  the  interactive  effects  this 


may  have  for  investment  decisions  and 
the  demand  for  provider  services  in 
other  sections  of  the  industry.  For 
example,  the  phase-out  may  result  in  a 
shift  of  investments  and  increase 
demand  for  outpatient  services  and 
other  post-acute  care  treatment 
modalities  and  providers  of  these 
services.  Thus,  we  are  providing 
voluntarily  a  regulatory  impact  analysis 
that  meets  the  requirements  of  the 
Executive  Order  as  well  as  providing  an 
analysis  that  is  consistent  with  the  RFA. 

This  rule  is  not  expected  to  result  in 
payment  reductions  to  providers  or 
physicians  of  $50  million  or  more  during 
FY  1988.  Therefore,  it  can  be  published 
at  this  time  without  violating  section 
9321(d)  of  Pub.  L  99-509,  which 
prohibits  the  Secretary  from  issuing  any 
final  rules  or  notices  between  October 
21, 1986  and  September  1. 1987  that 
would  result  in  payment  reductions  to 
hospitals  or  physicians  of  $50  million  or 
more  for  FY  198a 

B.  Return  on  Equity 

1  Entities  Affected 

As  of  June  1986.  there  were  about 
10.300  proprietary  providers 
participating  in  the  Medicare  program. 
This  represents  approximately  43 
percent  of  all  providers  participating  in 
the  Medicare  program.  Proprietary 
hospitals  account  for  about  four  percent 
of  propriejary  providers  and  for  about 
16  percent  of  all  participating  hospitals. 
Typically,  proprietary  hospitals  have 
under  200  beds,  and  are  located 
predominantly  in  the  southern  and 
western  parts  of  the  country.  By 
contrast,  proprietary  nursing  homes 
(SNFs)  account  for  about  69  percent  of 
ell  participating  SFNs  and.  are 
distributed  geographically  roughly  in  the 
same  proportion  as  not-for-profit  and 
government  controlled  SNFs.  Also, 
many  proprietary  hospitals  and  nursing 
homes  are  now  chain  controlled 
f.icilities. 

Among  other  provider  types,  only 
OPTs  have  a  sizable  proportion  of 
proprietary  facilities.  Proprietry  OPTs 
represent  about  71  percent  of  all 
p;irticipating  clinics  and  are,  for  the 
most  part,  provider  based.  Proprietary 
HHAs  comprise  only  32  percent  of  all 
HHAs  participating  in  the  Medicare 
program. 

Because  §§  447.253(b)(2)  and  447.321, 
limit  Federal  financial  participation 
(FFP)  for  certain  categories  of  providers 
to  an  aggregate  upper  limit  determined 
by  the  amount  payable  under  Medicare 
principles  under  comparable 
circumstances,  some  providers  that 
participate  in  the  Medicaid  program 
may  also  be  affected  by  this  regulation. 


A  number  of  States  adopt  Medicare 
principles  directly  for  Medicaid 
payment.  Most  Medicare  providers  also 
participate  in  Medicaid  and  thus,  as  a 
result  of  these  regulations,  could  have 
payment  for  return  on  equity  reduced 
under  both  programs. 

In  addition  to  providers  that 
participate  in  both  programs,  there  are 
about  2.000  S.NFs  and  two  categories  of 
providers  that  participate  only  in  the 
Medicaid  program:  intermediate  care 
facilities  (ICFs)  and  intermediate  care 
facilities  for  the  mentally  retarded 
(ICFs/MR).  As  of  June  1986.  there  were 
about  1.230  propnetary  SNFs,  4,300 
proprietary  ICFs  and  711  proprietary 
iCFs/MR  participating  only  in  Medicaid 
State  programs.  Proprietary  ICFs  and 
ICFs/MR  represent  approximately  76 
percent  and  22  percent  respectively  of 
all  ICFs  and  ICFs/MR  treating  Medicaid 
recipients.  As  explained  later  in  this 
impact  analysis,  we  cannot  identify 
which  Medicaid  providers  will  be 
affected  by  these  regulations. 

2.  Expected  Impact 

We  are  reducing  return  on  equity 
payments  to  S.NFs.  hospital  outpatient 
services  and  other  nonhospital  and  non- 
SNF  providers  in  accordance  with 
sections  1861(v)(l)(B)  and  (P)  of  the  Act, 


as  enacted  and  amended  by  section 
9107(b)  of  Pub.  L.  99-272,  to  be  effective 
with  cost  reporting  periods  beginning  on 
or  afier  October  1. 1985.  As  a  result,  we 
expect  to  realize  Medicare  program 
savings  of  approximately  $15  million  for 
FY  1986.  These  savings  will  be  achieved 
through  the  following  reductions  to 
providers: 

Pub.  L  99-272  Savings  in  FY  1986  (rounded 
to  the  nearest  S5  million). 

Hospital  Outpatient $5 

SNFs 5 

HHAs  and  others 5 

Section  1886(g)(2)  of  the  Act,  as 
amended  by  section  9107(a)  of  Pub.  L 
99-272  requires  us  to  phase  out  payment 
for  return  on  equity  capital  for  inpatient 
hospital  services  over  three  fiscal  years 
beginning  in  FY  1987.  In  addition,  on  our 
own  initiative  we  are  eliminating  return 
on  equity  payments  to  HHAs  and  other 
nonhospital  and  non-SNF  providers  to 
be  effective  30  days  following 
publication  of  this  document.  The 
following  table  shows  the  expected 
Medicare  program  savings  from  these 
reductions  including  continuation  of 
payments  for  return  on  equity  to  SNFs 
and  hospital  outpatient  services  equal  to 
the  average  interest  rate  earned  on 
Part  A  Trust  Fund  obligations. 


Elimination  of  ROE  for  Hospital  Inpatient  Services,  for  Nonhospital, 
Non-SNF  Providers,  and  Reduction  of  ROE  to  SNFs  and  for  Hosp»- 
tal  Outpatient  Services 

[Savings  fin  millions)*] 


Providef 


Hospital  Inpatient 

Hospital  Outpatient 

SNF 

HHA  and  others 


FY 
1987 


$40 

10 
15 
10 


FY 
1988 


S110 
15 
15 
10 


FY 
1989 


$160 
20 
15 
10 


FY 
1990 


$210 
20 
15 
10 


FY 
1991 


$240 
20 
15 
10 


•  Inpatient  hospital-related  estimates  are  rounded  to  the  nearest  $10  mtJIion.  hosprtal  outpa- 
tient, SNF  arKl  HHA  estimates  are  rounded  to  tt)e  nearest  $5  rrnlltoo. 


The  principal  factors  affecting  year-fo- 
year  changes  in  projected  savings  are 
projected  utilization  and  the  expected 
interest  rates  on  Part  A  Trust  Fund 
bonds.  For  example,  SNF  Medicare 
utilization  is  not  expected  to  increase 
significantly  over  the  next  five  fiscal 
years,  while  interest  rates  are  projected 
to  decrease,  thus  resulting  in  a  fairly  flat 
annual  savings  rate.  By  contrast, 
hospital  outpatient  Medicare  utilization 
is  expected  to  increase  significantly 
over  the  next  five  fiscal  years  causing  a 
growth  in  savings  over  time.  Medicare 
utilization  of  HHA  and  other  provider 
services  is  expected  to  increase 
somewhat,  resulting  in  a  relatively 


constant  year-to-year  savings  rate  after 
the  expected  decline  in  interest  rates  is 
taken  into  account.  Savings  attributable 
to  the  elimination  of  return  on  equity 
payments  for  hospital  inpatient  services 
will  continue  to  grow  through  FY  1991 
because  payments  for  return  on  equity 
to  some  hospitals  for  inpatient  services 
will  not  be  completely  eliminated  until 
FY  1990. 

3.  General  Considerations 

It  is  impossible  to  predict  with 
precision  the  economic  impact  of  this 
regulation  on  provider  profit  margins 
and  behavior,  both  because  of  limited 
data  and  our  inability  to  model  the 
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pertinent  variables  in  a  way  that  would 
permit  us  lo  estimate  the  fiiianuial 
effects  of  these  regulations  on  different 
classes  of  providers.  Even  with  a   ^ 
suitable  model  and  the  data  for 
determining  the  impact,  it  would  be 
difficult  to  predict  how  providers  will 
respond.  Their  responses  will  be 
conditioned  by  a  set  of  factors 
influencing  investors'  or  stockholders' 
investment  decisions  for  which  we  have 
no  data. 

it  is  often  claimed  that  payment 
reductions  may  have  the  effect  of 
limiting  beneficiary  access  to  care.  This 
may  occur  either  because  providers 
elect  to  furnish  fewer  services  to 
Medicare  beneficiaries,  or  because  they 
cease  operations  in  response  to  reduced 
payments  However,  the  relHtionship 
between  Medicare  payments  and  access 
is  complex  and  is  dependent  on  each 
provider's  response  to  the  total  payment 
amount  a  provider  receives  for  treating 
Medicare  patients.  Also,  provider 
actions  that  may  restnct  access  would 
be  conditioned  by  the  availability  of 
alternate  sources  of  revenue  or 
(particularly  in  the  case  of  proprietary 
providers)  other  investment 
opportunities  open  to  owners  or 
stockholders.  Clearly,  the  level  of 
Medicare  payment  plays  a  part  in 
investment  decisions,  but  we  believe  in 
most  cases  it  is  but  one  of  several 
factors  that  investors  must  weigh  in 
responding  to  this  final  rule.  Generally, 
investors  will  withdraw  their  equity 
holdings  from  an  enterprise  if  the  overall 
economic  rate  of  return  of  the  enterprise 
falls  below  the  rale  of  return  investors 
demand  from  an  inve.stment  in  order  to 
maintain  their  financial  interest  in  the 
investment.  The  economic  rale  of  return 
on  an  investment  is  usually  defined  as 
the  total  cash  flow  expected  to  be 
received  over  the  life  of  the  investment, 
discounted  by  a  factor  reflecting  the 
required  rate  of  return  divided  by  the 
total  cash  amount  expected  to  be  paid 
out  over  the  life  of  the  investment,  also 
discounted  by  the  required  rate  of 
return. ' 

The  variables  affecting  the  rate  of 
return  required  to  maintain  an  investor's 
financial  interest  in  an  investment 
include:  the  investor's  overall 
investment  portfolio,  the  investor's 
marginal  tax  rate,  the  rate  of  return  on 


'  Total  cash  received  li  defined  aa  total  revmiucs 
Including  capital  related  payments  and  return  on 
equity  payments.  Total  ooaii  outlay*  ineludt*  only 
actual  cash  expenditures  for  (-.apital.  interest, 
dividends.  Iimae  and  general  ofMratinx  coats  In  this 
context,  depreciation  expanse  lurvea  only  to  reduce 
the  provider's  lax. liability  (thereby  reducing  cash 
outlay*)  but  i«  iwt.  Itt*lf.  •  cjwh  outlay  and  i» 
theiafore  not  indudad  in.coraputmfi  thesconoraic 
rate  of  raUim. 


alternative  investments,  the  level  of  risk 
associated  with  each  investment  and  the 
amount  of  risk  the  investor  is  willing  to 
assume,  and  nonfinancial 
considerations  (An  example  of  the 
latter  may  be  an  investor's  concern  with 
the  welfare  of  the  community  as  well  as 
with  optimizing  the  rule  of  return  )  All  of 
these  factors  affect  investment  decisions 
and  are  expressed  quantitatively  as  the 
discount  factor  in  the  formula  described 
above  for  determining  the  rate  of  return 
on  an  investment. 

4.  Hospitals 

We  do  not  believe  that  the  phasing 
out  and  eventual  elimination  of 
payments  for  return  on  equity  for 
inpatient  services  will,  by  itself,  after 
proprietary  hospitals  treatment  of 
Medicare  beneficiaries.  As  shown  in  our 
discussion  of  hospital  'profit    margins 
in  the  final  rule  published  in  the  Federal 
Register  (51  FR  31454)  on  Seplember  3. 
1986.  many  hospitals  have  achieved 
second  "profits  "  over  the  past  two 
years.  For  FY  1987.  the  projected 
reduction  in  payment  for  return  on 
equity  for  both  inpatient  and  outpatient 
services  represents  about  one  percent  of 
total  payments  to  proprietary  hospitals. 
The  combination  of  high  profits,  the 
small  reduction  in  payments  and 
declining  occupancy  (which  has  resulted 
in  increased  competition  among 
hospitals  to  fill  the  available  beds) 
should  work  to  preserve  beneficiary 
access  to  hospital  care. 

As  noted  above,  we  expect  Medicare 
utilization  of  hospital  outpatient 
services  to  increase  over  the  coming 
years  as  hospitals  continue  to  transfer 
patient  care  services  from  the  inpatient 
setting.  This  transfer  is  partially  in 
response  to  technological  innovations 
that  have  enabled  providers  to  perform 
procedures  on  an  ambulatory  basis 
where,  previously,  inpatient  stays  were 
required.  In  addition  to  technological 
advances.  Professional  Review 
Organization  preadmission  review  of 
Medicare  inpatient  admissions  and  the 
incentives  of  the  prospective  payment 
system  encourage  the  movement  of 
services  into  the  outpatient  setting.  We 
do  not  believe  that  the  reduction  of  the 

return  on  equity  for  hospital  outpatient 

services  will  affect  this  trend. 

5.  Skilled  Nursing  Paciltties 

There  ate  very  limited  data  on  the 
unmet  Kiedicate  demand  for  9NF  level 
beds.  Using  the  number  of  iioapital 
"back-up  "  days  as  a  proxy  measure  df 
the  demand  for  SNiF  of  ICF  beds,  the 
recent  report  to  Congress  on  the  StviF 


benefit  under  Medicare  *  cities 
estimates  of  beween  07  million  and  7.2 
million  "back-up"  days  in  F'Y  19«G. 
"Back-up"  days  are  the  number  of  days 
patients  must  remain  in  the  hospital 
because  there  are  no  suitable  nursing 
home  beds  to  which  they  can  be 
transferred  Wp  have  referred  to  these 
days  in  other  documents  as  either 
"inappropnate  level  of  care"  days  (51 
FR  4728)  or  as  "alternate  placement " 
days  (49  FR  234)  Although  the  report 
cautions  against  relying  completely 
upon  these  data — noting  that  the  data 
may  be  more  expressive  of  Medicaid 
"back-up"  days  than  of  Medicare — the 
authors  do  suggest  that  Medicare 
demand  for  nursing  home  beds  may 
exceed  available  supply  in  some  areas. 

Access  to  nursing  home  beds  depends 
heavily  on  local  market  conditions.  Such 
factors  as  the  demand  from 
nongovernment  insured  patients  who 
are  able  to  pay  the  asking  price  for 
nursing  beds.  State  Medicaid 
reimbursement  policies,  and  the 
availabihty  of  other  health  delivery 
modalities  that  could  substitute  for 
nursing  home  care  (for  example,  home 
health  services)  will  vary  from  one 
locality  to  another.  The  majority  of 
patients  in  SNFs  are  Medicaid  and 
private  pay.  In  communities  where  the 
demand  for  SNF  beds  is  high  for  these 
patients,  reducing  payments  for  return 
on  equity  may  decrease  the  supply  of 
beds  available  to  Medicare 
beneficiaries.  At  the  same  time,  the 
Medicare  prospective  payment  system 
creates  financial  pressures  for  hospitals 
and  physicians  to  improve  their  practice 
patterns  and  reduce  the  time  patients 
remain  in  the  hospital  to  the  minimum 
number  of  days  that  are  truly  medically 
necessary  for  proper  care.  These 
pressure  may  increase  the  demand  for 
SNF  beds  for  Medicare  patients.  In 
communities  where  the  demand  for  SNF 
beds  is  already  high  because  of  these 
various  pressures,  the  effect  of  reducing 
payments  for  return  on  equity  may  serve 
to  further  tighten  demand  for  SNF  beds 
by  reducing  the  supply  of  beds  available 
to  Medicare  beneficiaries.  Depending  on 
local  market  conditions.  SNF  operators 
may  elect  to  no  longer  participate  in  the 
Medicare  and/or  Medicaid  programs, 
thereby  making  more  beds  available  for 
higher  paying  privately  msured  or  self- 
pay  patients;  or  owners  may  decide  to 
reduce  their  invKslment  in  new  bed 
construction  or  reduce  the  current  level 


»  Report  lo  Congrett  Stutty  of  the  Skilled  Niming 
Facilily.B»n«fil  Under  Mtdttom.  H««lth Ore 
Financing  Adminwtratujn.  Departmnnl  of  llaalth 
and  Human  Servicaa.  OfTu:*  ofPolicy  Analysis, 
lanuary  im6.  pHfe  71 


of  beds  available,  thus  driving  up  the 
cost  of  SNF  care  for  private  care 
patients  as  well  as  for  Medicare  and 
Medicaid  patients. 

6.  Home  Health  Agencies  and  Other 
Proprietary  Providers 

Because  of  the  rapid  growth  in  the 
number  of  HHAs.  which  results,  in  part, 
from  the  small  capital  investment 
required  to  set  up  an  agency,  we  doubt 
that  elimination  of  return  or  equity 
payments  will  have  a  significant  effect 
on  the  supply  of  these  services.  More 
lenient  licensure  requirements  and  the 
trend  toward  substitution  on 
nonhospital  services  for  services  that 
had  traditionally  been  provided  on  a 
hospital  inpatient  basis  all  have  led  to  a 
rapid  growth  in  this  segment  of  the 
industry.  It  seems  to  us  highly  unlikely 
that  the  comparatively  small  reduction 
in  payments  that  HHAs  would 
experience  (primarily  because  of  the 
small  amount  of  capital  involved)  will 
alter  this  continued  growth  pattern. 

While  we  posses  little  data  on  which 
to  determine  the  effects  of  eliminating 
return  on  equity  payments  for  other  non- 
hospital  and  non-nursing  home 
providers,  we  believe  that  many  of  these 
providers  have  capitalization  structures 
similar  to  HHAs,  and  therefore,  the 
impact  of  this  regulation  will  be 
minimal.  Most  nonhospital  providers 
have  relatively  small  capital 
investments  and.  thus,  their  return  on 
equity  payments  represent  a  small 
percentage  of  their  total  revenue. 
Beneffciary  access  to  these  provider 
services  should  not  be  impaired  by  this 
regulation. 

7.  Effect  on  Medicaid  Providers 

As  discussed  earlier,  under 
§§  447.253(b)(2)  and  447.321.  FFP  is 
limited  (with  respect  to  certain 
categories  of  providers)  to  an  aggregate 
upper  limit  determined  by  the  amount 
Medicare  would  pay  under  comparable 
circumstances.  The  provision  to  reduce 
payments  for  return  on  equity  to  SNFs 
and  for  outpatient  hospital  services  and 
to  eliminate  return  on  equity  payments 
for  other  providers  may  affect  the  upper 
limit  allowable  for  FFP  under  Medicaid. 

We  stated  above  that  we  cannot 
determine  precisely  how  this  regulation 
will  affect  Medicare  providers  because 
of  a  lack  of  data  and  the  impossibility  of 
calculating  all  the  variables  involved. 
Attempting  to  estimate  the  effect  this 
regulation  will  have  on  Medicaid 
providers  is  even  more  difficult  because 
the  limit  on  FFP  applies  to  the  aggregate 
payment  amount  and  not  to  the  specific 
amount  a  State  may  reimburse  for  return 
on  equity  (if.  in  fact,  the  State 
reimburses  for  this  item).  As  a  result,  a 


State  may  not  have  to  modify  its 
payments  for  return  on  equity.  It  could 
meet  the  upper  limit  requirement  by 
modifying  the  payment  methodology  in 
other  ways,  or  if  the  State's  projected 
Medicaid  payments  are  below  the  upper 
limit,  it  may  not  need  to  modify  its 
payment  methodology  at  all.  An  affected 
State  may  also  choose  to  ignore  the 
upper  limit  and  continue  to  pay 
providers  for  return  on  equity  without 
FFP.  Because  we  cannot  predict  how 
this  regulation  will  affect  a  State's  upper 
payment  limit  or  know  how  a  State  will 
respond  to  the  change  in  the  upper  limit, 
we  are  unable  to  provide  a  specific 
analysis  of  the  effects  of  this  regulation 
on  Medicaid  providers. 

In  those  States  that  elect  to  reduce 
provider  payment  in  response  to  a  drop 
in  the  FTP  upper  limit,  we  believe  that 
Medicaid  providers  would  respond  in 
similar  ways  to  Medicare  providers.  We 
believe  that  because  of  excess  bed 
capacity  and  the  efficiencies  achieved  in 
recent  years,  hospitals  will  not  limit 
access  to  Medicaid  patients.  Long-term 
care  facilities,  however,  may  seek  to 
limit  access  where  the  demand  from 
patients  covered  under  other  types  of 
third  party  coverage  or  private  pay  is 
high.  Responses  to  limited  access  by 
nonhospital  or  non-long-term  care 
providers  will  again  depend  on  local 
economic  and  market  factors. 

C.  Elimination  of  the  Exception  for 
Newly-Established  HHAs  from  the  Cost 
Limits 

As  stated  previously  in  this  preamble, 
the  initial  reason  for  providing  the 
exception  to  the  cost  limits  for  new 
HHAs  was  to  minimize  financial 
barriers  to  HHAs  wanting  to  enter 
Medicare  markets  for  the  first  time, 
especially  in  underserved  areas. 
However,  because  of  the  rapid  increase 
in  the  number  of  new  HHAs  that  have 
entered  the  market  following  the 
adoption  of  more  lenient  licensure 
requirements  for  proprietary  HHAs,  this 
rationale  no  longer  appears  to  be  valid. 

Evidence  acquired  during  the  past  few 
years  concerning  the  changing 
composition  of  HHAs  suggests  that 
financing  may  no  longer  be  a  significant 
obstacle  to  entering  the  market  place.  In 
FY  1980  (the  first  year  of  the  "new 
HHA"  exception),  slightly  more  than 
one-half  (57.7  percent)  of  all  the  new 
HHAs  certified  under  Medicare  were 
either  hospital-based  or  proprietary 
agencies.  Hospital-based  and 
proprietary  HHAs  at  that  time 
represented  less  than  25  percent  of  the 
total  Medicare  participating  HHAs.  In 
FY  1981.  the  percentage  of  new  hospital- 
based  and  proprietary  agencies  entering 
the  market  increased  to  61.7  percent.  By 


the  end  of  FY  1985.  slightly  more  than  80 
percent  (81.1  percent)  of  all  new 
agencies  being  certified  for  participation 
in  the  Medicare  program  were  either 
hospital-based  or  proprietary.  We 
expect  this  trend  to  continue  for  the 
foreseeable  future. 

The  fact  that  eight  out  of  ten  new 
agencies  entering  the  market  are  either 
hospital-based  or  proprietary  agencies 
strongly  suggests  that  these  agencies 
have  access  to  alternative  sources  of 
financing  that  are  not  available  to 
nonprofit  agencies,  which  dominated  the 
home  health  industry  prior  to  1981. 
Moreover,  hosptial-based  HHAs  (which 
comprise  nearly  40  percent  of  the  new 
market  entrants)  enter  with  an 
established  market,  thereby  further 
minimizing  the  need  for  the  financial 
relief  intended  by  the  new  HHA 
exception.  Also,  hospital-based 
programs  can  significantly  reduce  their 
start-up  costs  for  service  delivery  by 
utilizing  existing  staff  and  facilities  to 
perform  patient  care  services. 

While  hospital-based  and  proprietary 
agencies  may  have  access  to  financial 
resources  and  patient  populations  that 
nonprofit  and  free-standing  agencies 
may  not  have,  we  believe  that  the 
service  delivery  mode  and  the  relatively 
small  capital  investment  required  to 
start  an  agency  make  it  quite  easy  for 
new  free-standing  and  nonprofit 
agencies  to  begin  operations  without  the 
aid  of  a  new  HflA  exception.  On 
average,  capital-related  costs  for  an 
HHA  represent  less  than  three  percent 
of  its  total  operating  costs.  By 
comparison,  capital-related  costs  for  the 
average  SNF  will  be  three  times  as  much 
as  for  an  HHA.  Also,  the  nature  of  home 
health  services  enables  HHAs  to  adopt 
extremely  flexible  staffing  patterns  and 
to  maintain  minimal  fixed  assets, 
thereby  giving  them  a  degree  of  control 
over  their  costs  during  the  initial  years 
of  service  that  hospitals  and  SNFs  do 
not  have. 

We  are  presently  unable  to  quantify 
the  savings  that  may  result  from  the 
proposed  elimination  of  the  new  HHA 
exception.  HiBtorically,  exception 
amounts  requested  by  new  providers 
have  ranged  from  less  than  $1,000  lo 
over  $100,000  with  an  average  request  of 
$20,000.  The  amount  approved,  however, 
frequently  is  lower  than  the  amount 
requested,  sometimes  by  as  much  as  50 
percent.  Yet.  because  most  exceptions 
that  we  approve  are  interim  approvals, 
pending  audit,  we  do  not  know  what  the 
final  exception  amounts  will  be.  Thus 
far,  we  have  very  few  "final" 
exceptions.  In  addition,  the  rapid  growth 
of  the  HHA  industry  makes  prediction  of 
number  of  future  new  HHA  exceptions 
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vory  unoerlain  Also  the  total  number  of 
HUAs  affectHil  by  flimiuation  of  the 
exception  is  l^kt^ly  to  be  small,  since  all 
agencies  will  continue  to  bt-  el^ibie  to 
apply  for  other  frKctiptions  under 

§  413.30{t). 

Based  on  program  experience,  we 
expect  the  amount  of  monies  involved  in 
the  elimination  of  this  exception  to  be 
insignificant  in  relation  to  averall 
average  Medicare. revenues  to  HHAs. 

D.  Responae  to  Comments 

Comment:  A  commenter  objected  to 
our  use  of  a  chart  in  the  initial  impact 
analysis  showing  historical  Medicare 
payment  rates  for  return  on  equity 
capital  compared  to  rales  of  return 
earned  by  public  utilities  and  after  tax 
profits  for  major  industries.  The 
commenter  believes  that  the  chart  was 
misleading  and  based  on  incomplete 
data.  Comparisons  of  pre-tax  Medicare 
payment  rates  for  return  on  equity  with 
after-tax  private  industry  profit  margins 
are  unfair,  and  the  data  upon  the  which 
comparisons  are  based  are  out  of  date. 

Response:  We  agree  that  the  Chart 
used  in  the  initial  impact  analysis  in 
support  of  our  decision  to  reduce  return 
on  equity  payments  was  inappropriate. 
In  this  final  impact  analysis  we  make  no 
reference  to  the  chart. 

Comment:  A  commenter  states  that 
our  initial  impact  analysis 
underestimated  the  potential  effects  on 
SNFs  of  reducing  payments  on  return  on 
equity  because  we  failed  to  consider  the 
link  between  Medicare  and  Medicaid 
payment  principles. 

Response:  We  agree  that  we  fulled  to 
discuss  the  possible  consequences  of  the 
proposed  rule  on  Medicaid  payments  to 
providers.  In  our  final  impact  analysis, 
we  do  discuss  possible  effects  this 
regulation  may  have  on  Medicaid 
payments  to  providers.  However, 
because  of  the  different  payment 
methodologies  States  have  adapted  and 
the  lack  of  data  with  respect  to  the 
aggregate  upper  limits  on  Medicaid 
payments  in  each  State,  we  cannot  he 
certain  how  this  regulation  will  affect 
Medicaid  payments. 

Comment:  A  commenter  complained 
that  we  minimized  the  potential  effects 
of  the  proposed  rule  on  SNFs  by  arguing 
that  chain-operated  and  hospital-based 
SNFs  have  access  to  alternate  funds  and 
markets  that  could  mitigate  the 
reduction  in  payments  for  return  on 
equity.  The  commenter  states  that  the 
area  where  its  facility  is  located  does 
not  permit  chain-operated  facilities 

Response:  We  agree  with  the 
commenter  that  our  analysis  did  not 
address  the  effects  of  the  proposed 
regulation  on  independent,  free-standing 
facilities.  In  the  final  impact  analysis. 


we  stated  that  theip  is  tincertaintj'  in 
this  area  awing  to  the  number  of 
variables  involved  in  any  investment 
decision  and  the  laok  of  data  HiMvever. 
we  do  specuiiite  thdt.  in  areas  wh(?re  the 
demiind  for  SNF  beds  is  high  from  non- 
MihIichh'  patients,  our  regulation  may 
oauH*'  iiurKing  homes  to  limit  the  nunil»er 
of  beds  made  au^ilable  to  Mtdicare 
patients. 

rV.  Other  Required  InTormation 
A.  Applicability 

The  change  concerning  the  interim 
reduction  of  the  rate  of  return  on  equity 
capital  payment  for  all  nonhospital  and 
non-SNF  properitary  provider  services 
applies  to  cost  reporting  periods 
beginning  on  or  after  October  1, 1985 
and  before  the  effective  date  of  this  final 
rule. 

The  change  concerning  the  rate  of 
return  on  equity  capital  for  services 
provided  by  prqperietary  SNFs  and  for 
outpatient  hospital  services  is 
applicable  to  cost  reporting  periods 
beginning  on  or  after  October  1, 1985. 
All  other  changes  are  applicable  to 
cost  reporting  periods  beginning  on  or 
after  juLy  6, 1987. 

B.  Paperwork  Reduction  Act 

These  changes  do  not  impose 
information  collection  requirements; 
consequently,  they  need  not  be 
reviewed  by  the  Executive  Office  of 
Management  and  Budget  under  the 
authority  of  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3501-3511). 

C.  Public  Comment  Period  and  Waiver 
of  Proposed  Rulemaking 

As  we  have  discussed  at  length  in  this 
preamble,  all  of  the  changes  in  this  final 
rule  affecting  Medicare  rules  on  the 
allowance  for  a  return  on  equity  capital 
were  discribed  for  public  comment  in 
the  proposed  rule  or  mandated  by 
section  9107  of  Pub.  L.  99-272.  or  both. 

We  ordinarily  publish  a  notice  of 
proposed  rulemaking  in  the  Federal 
Register  for  substantive  changes  in 
regulations  such  as  reduction  of  the  rate 
for  all  proprietary  providers  other  than 
hospitals  and  SNFs  authorized  under 
section  9107(b)  of  Pub.  L.  99-272. 
However,  we  may  waive  that  procedure 
if  we  find  good  cause  that  proposed 
rulemaking  is  impractical,  unnecessary, 
or  contrary  to  the  public  interest. 

Section  9115(b)  of  Pub.  L.  99-272 
provides  that  we  may  issue  the 
regulations  that  implement  section  9107 
of  Pub.  L.  99-272  on  an  interim  or  other 
basis  as  may  be  necessary.  Our 
reduction  of  the  rate  of  return  on  equity 
capital  payments  for  all  praprietary 
providers  other  than  hospitals  and 


SNPb.  for  nasi  reportiog  penod* 
beginning  on  or  after  October  1.  19H5. 
but  before  the  effective  date  of  this  final 
rule,  is  mandrftfd  by  Congre«  under  the 
provisions  of  section  3107(bHl)  uf  l\ib. 
L.  99-177.  Therefore',  in  the  interest  of 
updating  our  regulations  rnncerning  all 
aspects  of  the  allnwanoe  for  return  on 
equity  capital  at  the  same  time  (other 
than  for  inpatient  hospital  sprvicesl.  we 
believe  thcjt  notice  of  pmposed 
rulemakinR  for  the  provisions  of  this 
fmal  rule  that  implemt-nt  section  9107(b) 
of  Pub  I.  99-272  18  unneceBsery  .  and  we 
find  good  cause  to  wHive  ttie  procedure 
and  to  issue  these  provisions  as  final. 
However,  since  this  change  m 
regulations  has  not  pn'vinusly  been 
subject  to  public  comment,  wp  arc 
providing  a  60-day  comment  period. 

Since  our  decision  to  reduce  the  rate 
of  return  on  equity  capital  payments  for 
outpatient  hospital  services^om  a  level 
of  150  percent  to  100 percent  was  part  of 
our  proposed  rule,  and  conforms  to  the 
provisions  of  s'^ction  9107(b)  of  Pub.  L. 
99-272.  a  new  comment  period  for  this 
provisions  is  unnecessary. 

The  provision  of  this  final  rule 
concerning  reduction  of  the  rate  of 
return  on  equity  capital  for  SNFs  is 
mandated  by  section  9107(b)(2)  of  Pub. 
L.  99-272  and,  further,  is  exempt  from 
proposed  rulemaking  under  section 
9115(b)  of  Pub.  L.  99-272.  In  addition, 
this  provision  was  part  of  our  proposed 
rule.  Therefore,  a  new  comment  period 
for  this  provision  would. not  be  useful. 

Finally,  our  decision  concerning 
elimination  of  the  allowance  for  a  return 
of  equity  for  all  nonhospital  and  non- 
SNF  providers  was  part  of  our  proposed 
rule.  The  provisions  of  this  rule 
implementing  that  decision  are  final 
without  a  further  public  comment 
period. 

To  summariae,  we  are  providing  a  60- 
day  comment  period  on  those  provisions 
of  this  final  rule  that  reduce  the  return 
on  equity  capital  for  all  proprietary 
providers  other  than  hospitals  and 
SNFs,  for  cost  reporting  periods 
beginning  on  or  after  October  1, 1985, 
but  before  the  effective  date  of  this  final 
rule(5  413.157(b)(4)(i)). 

Because  of  the  large  number  of  items 
of  correspondence  we  normally  receive 
on  regulations,  we  cannot  acknowledge 
or  respond  to  them  individually. 
However,  we  will  consider  all  comments 
concerning  the  issue  noted  directly 
above  that  are  received  by  the  date  and 
time  specified  in  the    UateB"  section  of 
this  preamble.  If  we  decide  that  further 
rulemaking  is  necessary  concerning  this 
issue  we  will  publish  a  final  rule  and 
respond  to  the  comments  in  the 
preamble  of  that  rule. 


List  of  Subjects  in  42  CFR  Part  413 

Administrative  practice  and 
procedure.  Health  facilities.  Health 
professions.  Kidney  diseases, 
Laboratories,  Medicare,  Nursing  homes. 
Reporting  and  recordkeeping 
requirements.  Rural  areas.  X-rays. 

42  CFR  Part  413,  is  amended  as  set 
forth  below: 

PART  413— PRINCIPLES  OF 
REASONABLE  COST 
REIMBURSEMENT;  PAYMENT  FOR 
END-STAGE  RENAL  DISEASE 
SERVICES 

A.  The  authority  citation  for  Part  413 
continues  to  read  as  follows: 

Authority:  Sees.  1102,  1122.  1814(b).  1815. 
1833(a),  18ei(v),  1871, 1881,  and  1886  of  the 
Social  Security  Act  as  amended  (42  U.S.C. 
1302, 1320a-l,  1395f(b),  1395g,  13951(a), 
1395x(v),  1395hh,  1395rr,  and  1395ww). 

B.  in  Subpart  A.  §  413.5.  the 
introductory  language  of  paragraph  (c) 
and  paragraph  (e)  are  revised  to  read  as 
follows: 

Subpart  A— Introduction  and  General 
Rules 

§  413.5    Cost  reimt)ursement;  general. 

•  •  *  *  * 

(c)  As  formulated  herein,  the 
principles  give  recognition  to  such 
factors  as  depreciation,  interests,  bad 
debts,  educational  costs,  compensation 
of  owners,  and  an  allowance  for  a 
reasonable  return  on  equity  capital  of 
proprietary  facilities.  However,  costs 
such  as  depreciation,  interest  on 
borrowed  funds,  a  return  on  equity 
capital  (in  the  case  of  certain 
properitary  providers),  and  other  costs 
related  to  certain  capital  expenditures 
are  subject  to  the  provisions  of 
§  413.161.  "Nonallowable  costs  related 
to  certain  capital  expenditures."  With 
respect  to  allowable  costs  some  items  of 
inclusion  and  exclusion  are: 

***** 

(e)  A  return  on  the  equity  capital  of 
proprietary  facilities,  as  described  in 
§  413.157.  is  an  allowance  in  addition  to 
the  reasonable  cost  of  covered  services 
furnished  to  beneficiaries. 


Subpart  C — Limits  on  Cost 
Reimbursement 

§413.30     I  Amended  I 

C.  In  Subpart  C,  §  413.30  is  amended 


by  removing  and  reserving  paragraph 
(0(7). 

D.  Subpart  G  is  amended  to  read  as 
follows: 

Subpart  G— Capital-Related  Costs 

1.  Section  413.130  is  amended  by 
republishing  the  introductory  language 
of  paragraph  (a)  and  by  revising 
paragraph  (a)(8)  to  read  as  follows: 

§  413.130    Introduction  to  capital-related 
costs. 

(a)  General  rule.  Capital-related  costs 
and  an  allowance  for  return  on  equity 
are  limited  to  the  following: 

•        ft        *        *        * 

(8)  For  certain  proprietary  providers, 
return  on  equity  capital,  as  determined 
under  §  413.157. 

*  •  •  «  • 

2.  Section  413.157  is  amended  by 
revising  paragraph  (a);  redesignating  the 
current  paragraph  (b)  as  paragraph  (c); 
adding  a  new  paragraph  (b);  and 
revising  the  redesignated  paragraph 
(c)(1)  to  read  as  follows: 

§413.157    Return  on  equity  capital  of 
proprietary  providers. 

(a)  Dufmitions 

For  purposes  of  this  section — 
"Proprietary provider"  means  a 
provider  that  is  organized  and  operated 
with  the  expectation  of  earning  a  profit 
for  its  owners  (as  distinguished  from  a 
provider  that  is  organized  and  operated 
on  a  nonprofit  basis).  Proprietary 
providers  may  be  sole  proprietorships, 
partnerships,  or  corporations.  Effective 
for  cost  reporting  periods  beginning  on 
or  after  July  6. 1987,  the  term  applies 
only  to  proprietary  hospitals  and  SNFs, 

(b)  General  rule.  A  reasonable  return 
on  equity  capital  invested  and  used  in 
the  provision  of  patient  care  is  paid  as 
an  allowance  in  addition  to  the 
reasonable  cost  of  covered  services 
furnished  to  beneficiaries  by  proprietar 
providers. 

(1)  Rate  of  return  applicable  to 
proprietary  providers  for  cost  reporting 
periods  beginning  before  July  ft  1987. 
Except  as  provided  in  paragraphs  (b)(2), 
(b)(3).  and  (b)(4)  of  this  section,  the 
amount  allowable  on  an  annual  basis, 
for  cost  reporting  periods  beginning 
before  July  6, 1987,  is  determined  by 
multiplying  the  provider's  equity  capital 
by  a  percentage  equal  to  one  and  one- 
half  times  the  average  of  the  rates  of 
interest  on  special  issues  of  public  debt 
obligations  issued  for  purchase  by  the 
Medicare  Part  A  Trust  Fund  for  each  of 
the  months  during  the  provider's 


reporting  perkod  or  portion  thereof 
covered  under  the  program. 

(2)  [Reser\'edj 

(3)  Rate  of  return  for  proprietary  SNFs 
and  for  outpatient  hospital  ser\ices^  For 
G08t  reporting  periods  beginning  on  or 
after  October  1, 1985.  the  rate  used  in 
determinini!  the  rettim  for  SNFs  and  for 
outpatient  hobpiia!  &er\  ices  if.  a 
percentage  equal  It)  the  average  of  the 
rates  of  interest  descnbed  la  paragraph 
(b)(1)  of  this  section. 

(4)  Rate  of  return  for  proprietary 
sen'ice  of  all  nonhospital  and  non-SNF 
providers. 

(i)  For  cost  reporting  periods 
beginning  on  or  after  October  1, 1985. 
but  before  July  6, 1987,  the  rate  used  in 
determining  the  return  for  services  of  all 
nonhospHal  and  non-SNF  providers  is  a 
percentage  equal  to  the  average  of  the 
rates  of  interest  described  in  paragraph 
(b)(1)  of  this  section. 

(ii)  For  cost  reporting  periods 
beginning  on  or  after  July  6, 1987,  there 
is  no  allowance  for  return  on  equity 
capital  for  nonhospital  and  non-SNF 
providers. 

(c)  Application — (1)  Computation  of 
equity  capital.  For  purposes  of 
computing  the  allowable  return,  the 
provider's  equity  capital  means — 

(i)  The  provider's  investment  in  plant, 
property,  and  equipment  related  to 
patient  care  (net  of  depreciation)  and 
funds  deposited  by  a  provider  who 
leases  plant,  property,  or  equipment 
related  to  patient  care  and  is  required 
by  the  terms  of  the  lease  to  deposit  such 
funds  (net  of  noncurrent  debt  related  to 
such  investment  or  deposited  funds); 
and 

(ii)  Net  working  capital  maintained  for 
necessary  and  proper  operation  of 
patient  care  activities.  However,  debt 
representing  loans  from  partners, 
stockholders,  or  related  organizations 
on  which  interest  payments  would  be 
allowable  as  costs  but  for  the  provisions 
of  §  413.153(b)(3)(ii),  is  not  subtracted  in 
computing  the  amount  of  equity  capital 
in  order  that  the  proceeds  from  such 
loans  be  treated  as  part  of  the  provider's 
equity  capital.  In  computing  the  amount 
of  equity  capital  upon  which  a  return  is 
allowable,  investment  in  facilities  in 
recognized  on  the  basis  of  the  historical 
cost  or  other  basis,  used  for  depreciation 
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and  other  purposes  under  Part  A  of 

Medicare. 


§413.161     {Amended! 

3.  In  §  413.1ol|a),  the  first  sentence, 
the  word  "certain"  is  inserted  before  the 
phrase  "proprietary  providers". 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.773.  Medicare — Hospital 
Insurance;  and  No.  13.774.  Medicare- 
Supplementary  Medical  Insurance) 

Dated:  March  16. 1987. 
WilKam  L.  Roper. 

Administrvtor.  Health  Care  Financing 
Administration. 

Approved:  May  1. 1987. 
Otis  R.  Bowen, 
Secretary. 
[FR  Doc.  87-12802  Filed  6-3-87;  8:  45  am| 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Parts  700  and  870 

Surface  Coal  Mining  and  Reclamation 
Operations;  Permanent  Regulatory 
Program;  Two-Acre  Exemption  Repeal 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 

action:  Notice  of  siispension. 

summary:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSMRE) 
is  suspending  certain  portions  of  its 
permanent  program  regulations.  OSMRE 
is  taking  these  actions  to  conform  its 
regulatory  program  to  recently  enacted 
legislation  repealing  the  exemption 
previously  provided  in  section  528(2)  of 
the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  for  coal 
extraction  affecting  two  acres  or  less. 
The  suspension  is  not  intended  to  affect 
any  pending  or  future  enforcement 
action  against  persons  who  incorrectly 
asserted  that  exemption  when  it  was  in 
effect. 

EFFECTIVE  DATE;  [une  6,  1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Arthur  Abbs,  Division  of  Regulatory 
Programs,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  U.S. 
Department  of  the  Interior,  1951 
Constitution  Avenue,  NW.,  Washington. 
DC  20240;  Telephone:  202-343-5361 
(Commercial  or  FTS). 

SUPPLEMENTARY  INFORMATION: 

I.  Bacltground 

II.  Discussion  of  Rules  Suspended 

III.  Procedural  Matters 

I.  Background 

Section  528(2)  of  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977,  30 
U.S.C.  1201  etseq.  (SMCRA).  exempted 
from  the  requirements  of  SMCRA  "the 
extraction  of  coal  for  commercial 
purposes  where  the  surface  mining 
operation  affects  two  acres  or  less." 
Therefore,  operators  of  surface  coal 
mining  operations  affecting  two  acres  or 
less  were  not  required  to  comply  with 
the  permitting,  land  reclamation  or 
environmental  performance 
requirements  imposed  on  larger 
operations  under  SMCRA.  Regulations 
implementing  this  provision  (30  CFR 
700.11(b))  were  originally  published  on 
March  13. 1979  (44  FR  15311).  This 
regulation  has  a  complicated  history 
which  is  set  forth  fully  in  the  Federal 
Register  notice  of  January  4, 1982  (47  FR 
41)  and  subsequent  rulemaking  at  47  FR 
33424  (/  ngust  2, 1982). 


The  regulations  at  30  CFR  Part  870 
implement  the  reclamation  fee  collection 
program  of  Title  IV  of  SMCRA  and 
exempt  the  extraction  of  coal  for 
commercial  purposes  by  surface  coal 
mining  operations  which  affect  two 
acres  or  less  from  the  requirements  of 
that  Part  (30  CFR  870.11(b)).  Those 
regulations  were  originally  published  on 
December  13. 1977  (42  FR  62713)  as  Part 
837,  were  later  renumbered  as  Part  870, 
and  revised  on  June  30, 1982  (47  FR 
28574). 

On  May  7. 1987,  the  President  signed 
Pub.  L  100-34  which  directly  affects  the 
regulation  of  two-acre  sites.  Title  II  of 
the  legislation  amends  section  528(2)  of 
SMCRA  by  repealing  the  exemption 
previously  provided  for  coal  extraction 
for  commercial  purposes  from  sites 
affecting  two  acres  or  less.  The 
amendment  provides  effective  dates  for 
new  two-acre  surface  coal  mining 
operations  and  existing  two-acre 
operations.  Subsection  201(b)  provides 
that  the  repeal  of  the  two-acre 
exemption  is  effective  30  days  after 
enactment  of  Pub.  L  100-34  for  surface 
coal  mining  operations  commencing 
after  that  date.  This  effective  date  is 
June  6, 1987.  Subsection  201(c)  provides 
that  the  repeal  is  effective  6  months 
after  enactment  for  lawful  operations 
commencing  prior  to  June  6. 1987.  This 
effective  date  is  November  8, 1987.  The 
grace  period  for  existing  operations  will 
allow  ongoing  operations  a  reasonable 
amount  of  time  to  complete  coal 
extraction  or  to  apply  for  other  permits. 
Thus,  the  requirements  of  SMCRA  will 
apply  to  all  surface  coal  mining 
operations  regardless  of  size,  unless 
exempt  under  some  other  provision  of 
SMCRA.  Subsection  2m(d)  of  the 
legislation  preempts  any  inconsistent 
State  law  or  regulation  which  was 
previously  allowed  pursuant  to  that 
exemption. 

Reclamation  under  State  law  may 
continue  after  November  8, 1987.  As 
discussed  in  the  House  of 
Representatives  Report,  "Any 
reclamation  requirements  and 
enforcement  powers  which  states  have 
under  their  existing  laws  and 
regulations,  with  regard  to  existing  two- 
acre  sites  where  coal  extraction  ceases 
prior  to  the  effective  date  in  subsection 
201(c).  are  not  considered  as 
inconsistent  with  subsection  201(d). 
Thus.  Congress  intends  that  the  states 
continue  to  use  their  enforcement  and 
other  authorities  to  ensure  that  the 
reclamation  required  prior  to  this  Act  at 
such  sites  is  accomplished,  even  after 
the  effective  date  in  subsection  201(c)." 
(H.R.  Rep.  No.  59, 100th  Cong..  1st  Sess. 
5.  April  21. 1987) 


Although  this  suspension  notice 
affects  the  Code  oi"  Federal  Regulations, 
this  notice  is  an  interpretive  statement 
which  describes  how  the  Secretary  is 
already  implementing  Pub.  L  100-34. 
Even  in  the  absence  of  this  notice,  the 
actions  of  the  Secretary  and  other 
effected  persons  must  be  consistent  with 
that  legislation.  Suspension  of  the  rules 
to  conform  to  the  provisions  of  section 
201  of  Pub.  L  100-34  is  not  intended  to 
affect  the  applicability  of  the  rules  to 
pending  or  future  enforcement  actions 
regarding  application  of  the  two-acre 
exemption  during  the  time  when  the 
exemption  was  in  effect. 

An  explanation  of  the  regulations  to 
be  suspended  is  provided  below.  By 
separate  rulemaking.  OSMRE  intends  to 
propose  revisions  to  the  suspended  rules 
as  necessary,  consistent  with  the  new 
law. 

Impact  on  State  Regulatory  Programs 

Section  528(2)  of  SMCRA  exempted 
from  the  requirements  of  SMCRA  the 
extraction  of  coal  for  commercial 
purposes  which  affected  two  acres  or 
less.  Pursuant  to  that  exemption,  States 
were  free  to  adopt  or  continue 
regulatory  schemes  for  these  smaller 
sites,  or  to  adopt  procedures  no  less 
effective  than  the  Federal  regulatory 
program  for  making  a  determination  that 
an  operation  was  exempt. 

Pub.  L  100-34  preempts  any  State  law 
or  regulation  which  permits  surface  coal 
mining  operations  affecting  two  acres  or 
less  without  satisfying  the  requirements 
of  SMCRA.  The  legislation  invalidates 
applicable  State  laws  or  regulations  as 
of  June  6, 1987.  insofar  as  they  would 
authorize  persons  to  commence  surface 
coal  mining  operations  of  two  acres  or 
less  without  complying  with  SMCRA 
and  the  approved  ri^gulatory  program. 
Operations  which  commence  mining 
under  the  exemption  before  June  6, 1987. 
will  be  allowed  to  continue  surface  coal 
mining  operations  until  November  8. 
1987.  On  November  8, 1987,  all  surface 
coal  mining  operations  previously 
exempt  under  section  528(2)  will  no 
longer  be  exempt.  Thus,  as  of  November 
8. 1987.  surface  coal  mining  operations 
which  are  not  otherwise  exempt  under 
SMCRA  may  not  be  conducted  without 
an  approved  permit  under  the  applicable 
regulatory  program. 

With  regard  to  existing  exempt 
operations  which  cease  extracting  coal 
prior  to  November  8.  1987.  the  new 
legislation  does  not  preempt  State  laws 
or  regulations  concerning  reclamation 
activities  on  the  existing  sites  and  does 
not  preempt  State  enforcement 
provisions  necessary  to  ensure  that 


reclamation  work  required  under  State 
law  is  completed. 

Effect  on  Federal  Program  States  and  on 
Indian  Lands 

Suspension  of  §  700.11  applies  through 
cross-referencing  to  those  States  with 
Federal  programs.  This  includes 
Georgia.  Idaho,  Massachusetts, 
Michigan,  North  Carolina,  Oregon. 
Rhode  Island.  South  Dakota,  Tennessee, 
and  Washington.  The  Federal  programs 
for  these  States  appear  at  30  CFR  Parts 
910,  912,  921,  922,  933,  937,  939,  941.  942, 
and  947,  respectively.  The  suspension  of 
§  700.11  also  applies  to  Indian  lands 
under  the  Federal  program  for  Indian 
lands  at  30  CFR  Part  750.  Suspension  of 
§  870.11  applies  to  all  surface  coal 
mining  operations  which  are  subject  to 
SMCRA.  including  those  in  Federal 
program  States  and  on  Indian  lands 
under  the  Federal  program  for  Indian 
lands. 

II.  Discussion  of  Rules  Suspended 

1.  Section  700.11(b)  Two-acre  exemption 

General  applicability  of  OSMRE's 
regulatory  program  is  established  at  30 
CFR  700.11.  Section  700.11(b)  provides 
that  the  requirements  of  30  CFR  Chapter 
VII  do  not  apply  to  the  extraction  of  coal 
for  commercial  purposes  where  the  coal 
mining  and  reclamation  operation 
(together  with  any  related  operation) 
has  or  will  have  an  affected  area  of  two 
acres  or  less.  This  section  includes 
criteria  for  determining  how  to  treat 
haul  or  access  roads  used  by  two  or 
more  operations  and  criteria  for 
determining  whether  two  or  more 
operations  are  related. 

In  conformance  with  Pub.  L  100-34, 
OSMRE  is  suspending  §  700.11(b) 
insofar  as  it  excepts  from  the 
applicability  of  OSMRE's  regulatory 
program  in  30  CFR  Chapter  VII  any 
surface  coal  mining  operations 
commencing  on  or  after  June  6, 1987. 
This  section  is  also  suspended  insofar 
as  it  allows  any  surface  coal  mining 
operations  to  be  conducted  on  or  after 
November  8. 1987.  without  first 
obtaining  a  valid  permit  issued  pursuant 
to  SMCRA. 

2.  Section  870.11(b)  Abandoned  mine 
reclamation  fund,  fee  collection 

Part  870  sets  out  requirements  and 
procedures  for  coal  production  reporting 
and  the  collection  of  fees  for  the 


Abandoned  Mine  Reclamation  Fund. 
The  extraction  of  coal  for  commercial 
purposes  by  a  surface  coal  mining 
operation  which  affects  two  acres  or 
less  during  the  life  of  the  mine  is 
exempted  from  the  requirements  of  Part 
870  by  S  870.11(b). 

In  conformance  with  Pub.  L  100-34. 
OSMRE  is  suspending  S  870.11(b) 
insofar  as  it  exempts  from  the 
requirements  of  Part  870:  (1)  Any  surface 
coal  mining  operations  affecting  two 
acres  or  less  commencing  on  or  after 
June  6. 1987;  and  (2)  any  surface  coal 
mining  operation  affecting  two  acres  or 
less  conducted  on  or  after  November  8. 
1987.  Thus,  operators  of  such  operations 
will  be  subject  to  the  reclamation  fee 
payment  and  reporting  requirements  of 
30  CFR  Part  870  and  Title  IV  of  SMCRA. 

III.  Procedural  Matters 

Administrative  Procedure  Act 

Proceeding  immediately  with  this 
notice  complies  with  applicable 
provisions  of  5  U.S.C.  553  (b)  and  (d) 
because  (1)  as  stated  earlier,  this  is  an 
interpretative  document  describing  the 
effect  of  Pub.  L.  100-34  upon  the 
Secretary's  regulatory  programs;  and  (2) 
good  cause  exists  to  do  so.  In  this 
context,  the  public  should  be  informed 
before  the  effective  date  of  Pub.  L  100- 
34  of  its  effect  on  the  Secretary's  rules. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  notice  is  not  a 
major  rule  under  E.O.  12291  and  certifies 
that  it  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.]  The 
economic  effects  of  the  suspensions  are 
estimated  to  be  minor  and  no 
incremental  economic  effects  are 
anticipated  as  a  result  of  the 
suspensions. 

National  Environmental  Policy  Act 

OSMRE  has  prepared  an 
environmental  assessment  (EA)  and  has 
made  a  finding  that  these  suspensions 
would  not  have  a  significant  impact  on 
the  quality  of  the  human  environment 
under  section  102(2)(C)  of  the  National 
Environmental  Policy  Act  of  1969.  42 
U.S.C.  4332(2](C).  The  EA  and  finding  of 
no  significant  impact  are  on  file  in  the 
OSMRE  Administrative  Record  at  the 


Office  of  Surface  Mining  Reclamation 
and  Enforcement,  U.S.  Department  of 
the  Interior.  1100  L  St.,  NW.,  Room  5131. 
Washington,  DC  20240, 

list  of  Subjects 

30  CFR  Part  700 

Administrative  practice  and 
procedure.  Reporting  and  recordkeeping 
requirements,  Surface  mining. 
Underground  mining. 

30  CFR  Part  870 

Reporting  and  recordkeeping 
requirements.  Surface  mining. 
Underground  mining. 

For  the  reasons  set  out  in  this 
preamble.  30  CFR  Parts  700  and  870  are 
amended  as  follows:  * 

Dated:  May  29.  1987. 
|.  Steven  Griles. 

Assistant  Secretary  for  Land  and  Minerals 
Management 

PART  700— GENERAL 

1.  The  authority  citation  for  Part  700  is 
revised  to  read  as  follows: 

Autborit>-  30  U.S.C.  1201  et  seq.,  at 
amended:  and  Pub.  L.  100-34. 

§700.11    [Amended] 

2.  Paragraph  (b)  of  S  700.11  is 
suspended  insofar  as  it  excepts  from  the 
applicability  of  30  CFR  Chapter  VU:  (1) 
Any  surface  coal  mining  operations 
commencing  on  or  after  June  6. 1987;  and 
(2)  any  surface  coal  mining  operations 
conducted  on  or  after  November  8, 1987. 

PART  870— ABANDONED  MINE 
RECLAMATION  FUND— FEE 
COLLECTION  AND  COAL 
PRODUCTION  REPORTING 

3.  The  authority  citation  for  Part  870  is 
revised  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq..  as 
amended:  and  Pub.  L  100-34. 

§870.11    [Amended] 

4.  Paragraph  (b)  of  §  870.11  is 
suspended  insofar  as  it  excepts  from  the 
applicability  of  30  CFR  Part  870:  (1)  Any 
surface  coal  mining  operations 
commencing  on  or  after  June  6. 1987;  and 
(2)  any  surface  coal  mining  operations 
conducted  on  or  after  November  8, 1987. 
(FR  Doc.  87-12895  Filed  &-3-87;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Food  and  Nutrition  Service 
7  CFR  Part  246 

Special  Supplemental  Food  Program 
(or  Women,  Infants  and  Children 

agency:  Food  and  Nutrition  Service, 

USD  A. 

action:  Final  Rule. 

summary:  This  Hnal  rule  implements  in 
the  Special  Supplemental  Food  Program 
for  Women.  Infants  and  Children  (WIC) 
the  nondiscretionary  mandates  of  the 
School  Lunch  and  Child  Nutrition 
Amendments  of  1986,  as  included  in 
Pub.  L  99-500  and  99-591.  Title  ill,  and 


the  Higher  Education  Amendments  of 
1986.  Pub.  L  99-498.  The  major 
provisions  m  the  fmal  rule  include:  (1) 
Prohibilmg  the  collection  of  State  or 
local  sales  tax  on  WIC  food  purchases; 
(2)  requiring  the  targeting  of  benefits  to 
persons  most  in  need,  specifically  to 
pregnant  women;  (3)  defining  allowable 
food  costs  to  include  the  cost  of 
warehouse  facilities:  (4)  excluding  as 
income  in  determining  WIC  eligibility 
certain  Federal  grants  and  scholarships 
received  by  individuals  under  the 
Higher  Education  Act  of  1965;  and. 
allowing  State  agencies  the  option  to 
carry  over  not  more  than  one  percent  of 
their  food  and  administrative  funds 
allocations  for  a  fiscal  year  for  cost* 
incurred  in  the  next  fiscal  year,  without 


affecting  the  next  year's  allocation,  or  lo 
expand  not  more  than  one  percent  of 
their  WIC  food  funds  allocation  for  a 
fiscal  year  for  expenses  incurred  for 
food  during  the  preceding  fiscal  year, 
and,  (6)  deleting  the  requirement  that 
State  agencies  conduct  public  hearings 
on  their  State  plans  and  replacing  it  with 
a  general  requirement  that  State 
agencies  establish  procedures  whereby 
the  general  public  has  an  opportunity  to 
comment  on  the  development  of  the 
State  plans. 

KFflcnvE  DATES:  The  provisions  in  this 
rule  are  effective  June  4. 1987,  except  for 
six  provisions  for  which  the  following 
effective  or  implementation  dates  are 
established  by  law: 


Swton 


a  Section  246  3(d) . 


b  SectKxi  246  4(a)(8).  (a)(ie)  and  (b) 

c  Sectioo  246  7(c)(2)  (iv) 

d  Section  246  16(b)(2) „ 


e.  Section  246.16(c)(3).. 
f  Section  246  23(c) 


Provtaonm)  ruiTtm  w  pntntif 


Sales  tax  (item  #1). 


State  plan  (item  #2) 

Income  exclusion  (item  #3) ... 
Availability    of    funds    (item 

#5) 
Advance  startup  funds  (item 

#5). 
Repayment    of    twneftts   l>y 

recipients  (item  #6). 


ENKttMdMa 


Oct  17.  1966  (implementatKyi  (jeginmng  wrth  tt>e  fiscal 
year  that  commences  attef  trie  end  of  ttie  first  regular 
sesawn  of  the  State  legislature  following  C)ct  18, 
1986) 

Jufw  4.  1987  (ApptK?s  to  tfie  1987  State  Plans). 

Oct  17,  1966 

Oct  1.  1986 

Oct  1,  1986 

Oct  1.  1986.  I 


FOR  FURTHER  INFORMATIOM  COtlTACT: 

Patrick  J.  Clerkin,  Director, 
Supplemental  Food  Programs  Division, 
Food  and  Nutrition  Service,  USDA,  3101 
Park  Center  Drive,  Room  407, 
Alexandria,  Virginia  22302,  (703)  756- 
3746. 

SUPPtEMEMTARY  INFORMATION:  . 

Classificatioii 

This  final  rule  has  been  reviewed 
under  Executive  Order  12291  and  has 
been  classified  to  be  not  major.  The 
Department  does  not  anticipate  that  this 
rule  will  have  an  economic  impact  on 
the  economy  of  $100  million  or  more. 
This  rule  will  not  result  in  a  major 
increase  in  costs  or  prices  for 
consumers;  individual  industries; 
Federal,  State  or  local  government 
agencies;  or  geographic  regions.  Nor  will 
this  rule  have  a  significant  adverse 
effect  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

This  rule  has  been  reviewed  with 
regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601- 


612).  Pursuant  to  that  review,  the  Acting 

Administrator  of  the  Food  and  Nutrition 
Service  (FNS)  has  determined  that  this 
final  rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
numtier  of  small  entities.  The  reporting 
and  recorcikeeping  requirements 
identified  in  S  246.25(b)  have  been 
approved  by  the  Office  of  Management 
and  Budget  in  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (40 
U.S.C,  3507). 

The  changes  to  the  WIC  Program  as 
set  forth  in  this  final  rule  are 
nondiscretionary  provisions  mandated 
by  Pub.  L.  99-500,  99-591.  and  99-498. 
Because  the  nondiscretionary  nature  of 
this  rule  makes  notice  and  comment 
impracticable  and  unnecessary  and 
because  immediate  implementation  of 
the  provisions  is  in  the  public's  interest. 
S.  Anna  Kondratas  has  certified  that 
good  cause  exists  for  making  this  rule 
effective  upon  publication  and  without 
public  comment.  Further,  since  this  rule 
merely  implements  cited  statutory 
provisions,  it  constitutes  an  interpretive 
rule  for  which  notice  and  comment 
rulemaking  and  a  30-day  period  before 
taking  effect  are  not  required  by  5  U.S.C. 
553. 


The  WIC  Program  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.557  and  is  subject  to  the 
provisions  of  Executive  Order  12372, 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials  (7  CV¥.  Part  3015,  Subpart  V, 
and  final  rule  related  notice  published 
June  24,  1983  (48  VR  29114)). 

Background 

The  recently  enacted  School  Lunch 
and  Child  Nutrition  Amendments  of 
1986  (as  included  in  Pub.  L  99-500  and 
99-591).  amend  Section  17  of  the  Child 
Nutrition  Act  of  1966  (CNA)  and  require 
changes  to  the  administration  and 
operation  of  the  WIC  Program.  In 
addition,  recently  enacted  Pub.  L  99- 
498,  the  Higher  Education  Amendments 
of  1986.  excludes  certain  Federal  student 
assistance  grants  and  scholarships  from 
consideration  as  income  and  resources 
in  determining  eligibility  for  Federally 
funded  programs,  including  the  WIC 
Program.  This  final  rule  will  address 
only  the  nondiscretionary  changes  in 
Pub.  L  99-600.  99-591  and  9^-498. 

One  statutory  provision  in  Pub.  L  99- 
500  and  99-591  which  involves 
discretion  in  its  implementation  was 


included  in  a  separate  proposed 
rulemaking  published  in  the  Federal 
Register  at  52  FR  12527.  The  provision 
requires  that  not  less  than  nine-tenths  of 
one  percent  of  the  funds  appropriated 
for  any  fiscal  year  for  the  program  shall 
be  available  for  services  to  eligible 
migrants.  The  legislation  mandates  that 
the  migrant  funds  set-aside  be  effective 
retroactive  to  October  1, 1986,  The 
Department  has  developed  interim 
implementation  procedures  to  comply 
with  this  mandate.  Procedures  for 
implementing  this  provision  in  all  future 
years  was  presented  to  the  public  for 
comment  in  the  proposed  rulemaking. 
In  compliance  with  the  mandates  of 
Pub.  L  99-500.  99-591  and  99-496,  this 
final  rule  incorporates  the  following 
changes: 

1.  Sales  tax  on  WIC  food  purchases 
(§§246.3  and  246.12) 

A  new  paragraph  (d|  has  been  added 
to  §  248J  which  makes  Slate  agencies 
ineligible  to  participate  in  the  WIC 
Program  if  State  or  local  sales  tax  is 
collected  on  WIC  food  purchases. 
Section  342  of  Pub.  L  99-500  and  99-591 
stipulates  that  "A  State  shall  be 
ineligible  to  participate  *   *   *  if  the 
Secretary  determines  that  State  ot  local 
sales  taxes  are  collected  within  the 
State"  on  program  food  purchases.  The 
legislation  does  not  provide  for  any 
waivers  of  this  requirement.  Congress 
noted  that  its  intent  m  passing  the  sales 
tax  provision  was  to  ensure  that  WIC 
funds  are  spent  solely  for  the  purpose  of 
the  program  and  not  diverted  to  State 
aad  local  treasuries.  Therefore,  this 
provision  applies  to  all  sales  taxes  on 
WIC  food  purchases  "within  the  State," 
whether  such  taxes  are  levied  by  State 
or  local  governments  or  by  independent 
taxing  authorities,  such  as  Indian 
entities.  This  legislative  mandate  will  be 
enforced  through  the  WIC  Program 
administrative  structure  as  follows. 

FNS  executes  program  agreements 
with  State  agencies,  defined  in  the 
regulations  to  include  designated 
agencies  of  the  50  States,  the  District  of 
Columbia,  Puerto  Rico,  the  Virgin 
Islands.  Guam,  American  Samoa,  the 
Northern  Marianas  Islands,  the  Trust 
Territory  of  the  Pacific  Islands,  and 
Indian  entities.  Thus,  FNS  will  enforce 
the  taxing  prohibition  directly  with  both 
geographical  and  Indian  State  agencies. 
All  State  agencies  must  ensure  that  no 
sale  taxes  are  collected  on  WIC  food 
purchases  in  areas  in  which  their  agency 
administers  the  program.  This 
responsibility  includes  addressing  the 
taxing  of  WIC  food  purchases  by 
independent  taxing  authorities  within  a 
State  agency's  program  area,  including 
sovereign  Indian  entities  which  are  not 


themselves  State  agencies.  State 
agencies  will  not  automatically  be 
denied  WIC  Program  funding  if 
sovereign  Indian  entities  withm  their 
program  area  fall  to  repeal  their  laws 
and  continue  to  collect  sales  tax  on  ail 
food  purchases.  However,  to  ensure  that 
no  sales  tax  is  collected  on  WIC  food 
purchases  by  such  entities,  the  State 
agency  must  revoke  the  authorization  of 
any  vendors  which  collect  sales  tax  on 
WIC  food  purchases  and  may  not 
authorize  them  in  the  future.  This  action 
will  ensure  continued  program  fuzuiing. 
Thus,  for  example,  if  a  sovereign  Indian 
entity  that  is  not  a  State  agency  declines 
to  repeal  WIC  sales  tax.  participants 
under  its  jurisdiction  will  be  required  to 
purchase  their  WIC  foods  £rom 
authorized  vendors  who  do  not  charge  a 
sales  tax.  A  conforming  amendment  has 
been  made  in  5  246.12(f),  food  vendor 
agreements,  requiring  that  the 
agreement  specify  that  sales  tax  shall 
not  be  collected  on  WIC  food  purchases 
by  the  vendor. 

Recognizing  that  legislatures  would 
need  time  to  convene  and  consider 
appropriate  legislative  changes. 
Congress  specified  an  implementation 
timeframe.  The  amendment  applies  to 
State  agencies  beginning  with  the  fiscal 
year  that  commences  after  the  end  of 
the  first  regular  session  of  the  State 
agency's  legislature  (or  pertinent 
governing  body)  following  the  dale  of 
enactment  of  the  amendment.  The 
Department  understands  that  the 
legislatures  for  all  of  the  affected 
geographic  States  convened  in  January 
1987.  Assuming  the  legislative  sessions 
adjourn  prior  to  October  1, 1987,  these 
State  agencies  must  implement  this 
provision  no  later  than  October  1,  1987. 
The  implementation  timeframe  required 
by  (Congress  is  set  forth  in  the  "Effective 
Dates"  section  of  this  preamble. 

The  repeal  of  these  sales  taxes  will 
permit  Stated  agencies  to  serve  more 
participants  with  their  food  grants.  The 
Department  has  identified  14  States  and 
a  few  independent  taxing  authorities 
that  currendy  tax  WIC  food  purchases. 
The  repeal  of  all  such  taxes  would 
return  approximately  Sll  milhon  to  the 
program  in  Fiscal  Year  1988.  enabling 
these  State  agencies  to  serve  about 
30,000  more  participants. 

2.  State  Plan  (§  246.4) 

Section  344  of  the  School  Lunch  and 
Child  Nutrition  Amendments  of  1986 
amended  the  list  of  State  Plan 
requirements  by  deleting  some 
provisions  and  adding  new  areas  to  be 
included  in  the  Plan.  The  objectives  of 
Congress  in  revising  the  State  Plan 
requirements  are  to  simplify  the  State 
Plan  development  process  and  to  allow 


more  State  agency  flexibtlit)  while 
reserving  flexibility  tor  the  Department 
to  determine  neoessary  oonteot 

In  final  WIC  regulattons  published  on 
February  13.  1985  [50  FR  6106),  the 
Department  made  extensive  revisions  to 
the  list  of  Slate  Plan  requirements  and 
procedures  for  Plan  approval  in  order  to 
streamlme  the  plans,  it  should  also  be 
noted  tiiat  one  of  the  new  legislative 
State  Plan  mandates  has  already  been 
established  in  the  WIC  regulations. 
Pursuant  to  this  1965  change  m  the 
regulations.  State  agencies  may  submit 
only  those  parts  of  a  plan  that  differ 
from  plans  submitted  for  the  previous 
fiscal  year.  Previously,  State  agencies 
were  expected  to  submit  the  complete 
State  Plan  each  fiscal  year. 

The  legislation  has  deleted  several 
items  from  the  list  of  mandator^'  State 
plan  requirements,  such  as  submission 
of  the  State  procedure  manual  a 
description  of  the  methods  for 
determining  nutritional  nsk,  and  a 
description  of  the  Slate  agency's 
nutrition  education  goals  and  action 
plans.  While  these  provisions  are  no 
longer  mandated  by  the  legislation,  they 
become  discretionary  (under  the 
Secretary's  authority  to  require  any 
additional  items  he  deems  necessary). 
Therefore,  the  public  must  be  afforded 
the  opportunity  to  comment  on  the 
appropriateness  of  retaining  or  deleting 
these  provisions.  The  Department  will 
retain  all  of  the  deleted  requirements  in 
the  regulations  only  until  such  time  as 
public  input  can  be  obtained  through  a 
proposed  rulemaking.  The  Department  is 
also  considering  other  changes  for 
inclusion  in  the  proposed  rulemaking  in 
order  to  further  streamline  State  Plan 
requirements. 

"The  legislation  now  requires  that  the 
State  Plan  include  a  plan  to  expend 
funds  to  carry  out  the  program  during 
the  relevant  fiscal  year.  Prior  legislation 
required  that  the  State  Plan  include  a 
budget  for  administrative  funds.  Section 
246.4(a)(2)  of  the  current  regulations 
already  requires  that  the  State  Plan 
include  a  budget  for  administrative 
funds  and  an  estimate  of  food 
expenditures.  Since  the  current 
regulatory  requirement  encompasses 
how  State  agencies  will  expend  their 
funds  and  therefore  meets  the  intent  of 
the  new  legislation,  no  changes  are 
necessary  to  implement  this 
requirement. 

The  additional  State  Plan 
requirements  mandated  by  Pub.  L.  99- 
500  and  99-591  which  do  necessitate 
regulatory  changes  have  been 
incorporated  uito  §  246.4  as  follows. 
First,  a  new  paragraph  (a)(18)  has  been 
added  to  requu-e  that  the  State  Plan 
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include  the  State  agency's  plan  to 
provide  program  benefits  to  eligible 
persons  most  in  need  of  benefits  and  to 
enroll  eligible  women  in  the  early 
months  of  pregnancy,  to  the  maximum 
extent  practicable.  The  Department 
recognizes  that  this  new  provision 
overlaps  in  part  with  the  current 
requirement  in  paragraph  (a)(7) 
regarding  the  State  agency's  plans  for 
informing  eligible  persons  of  the 
availability  of  prt)gram  benefits.  While 
the  requirement  for  publicly  announcing 
and  distributing  program  information  to 
specific  organizations  on  an  annual 
basis  is  retained  in  Pub  L.  99-500  and 
99-591,  a  description  of  how  the  State 
agency  will  comply  with  this 
requirement  is  no  longer  required  by  law 
as  part  of  the  State  Plan.  However,  the 
Department  is  retaining  this  descriptive 
requirement  in  paragraph  (a)(7)  until 
such  time  as  the  public  can  be  afforded 
the  opportunity  to  comment  on  the 
retention  or  deletion  of  the  requirement 
as  part  of  the  State  Plan. 

Secondly,  paragraph  (a)(8)  has  been 
revised  to  requite  a  description  of  plans 
to  coordinate  WIC  operations  with  the 
Aid  to  Families  with  Dependent 
Children  (AFDC)  Program  and  the 
Maternal  and  Child  Health  (MCH) 
Program.  Many  States  currently  provide 
this  information  in  their  State  Plans. 

Third,  section  345  of  the  legislation 
deletes  the  requirement  that  the  State 
agency  conduct  hearings  to  enable  the 
general  public  to  participate  in  the 
development  of  the  State  Plan. 
Therefore,  in  {  24e.4(b)  this  requirement 
has  been  replaced  with  a  general 
requirement  that  State  agencies 
establish  procedures  to  ensure  that  the 
public  has  an  opportunity  to  comment 
on  the  development  of  the  plan. 
Congress  noted  that  State  agencies  have 
cited  that  in  some  cases  public  hearings 
were  not  the  most  effective  method  of 
obtaining  public  input.  Therefore,  this 
change  provides  States  agencies  more 
flexibility  in  soliciting  public  input, 
through  the  use  of  public  hearings  and/ 
or  some  other  mechanism. 

3.  Income  Exclusion  (§246.7(c)(2)(iv)) 

Pub,  L  99-498,  the  Higher  Education 
Amendments  of  1986,  enacted  October 
17. 1986.  excludes  certain  Federal 
student  assistance  grants  and 
scholarships  from  consideration  as 
Income  and  resources  in  determining 
eligibility  for  Federally  funded 
programs.  The  law  states  that  no  portion 
of  any  student  financial  assistance 
received  by  an  individual  from  any 
program  funded  under  Title  IV  of  the 
Higher  Education  Act  of  1965  (including 
the  Pell  Grant,  Supplemental 
Educational  Opportunity  Grant,  State 


Student  Incentive  Grant,  National  Direct 
Student  Loan,  PLUS.  College  Work 
Study,  and  Byrd  Honor  Scholarship 
programs),  which  is  used  by  the  student 
for  specified  costs  (such  as,  books, 
materials,  tutition,  fees,  supplies, 
transportation)  shall  be  considered  as 
income  or  resources  in  determining 
eligibility  for  assistance  under  any 
program  funded  in  whole  or  in  part  with 
Federal  funds.  The  specified  costs  are 
set  forth  in  section  472  (1)  and  (2)  of  the 
Higher  F,ducation  Act  as  "(1)  tuition  and 
fees  normally  assessed  a  student 
carrying  the  same  academic  workload 
as  determined  by  the  institution,  and 
including  the  costs  for  rental  or 
purchase  of  any  equipment,  materials,  or 
supplies  required  of  all  students  in  the 
same  course  of  study,"  and  "(2)  an 
allowance  for  books,  supplies, 
transportation,  and  miscellaneous 
personal  expenses  for  a  student 
attending  the  institution  on  at  least  a 
half-time  basis,  as  determined  by  the 
institution*  *  *."  The  specified  costs 
set  forth  in  section  472  (1)  and  (2)  of  the 
Act  are  those  costs  which  are  related  to 
the  costs  of  attendance  at  the 
educational  institution  and  do  not 
Include  room  and  board  and  dependent 
care  expenses.  To  update  the  list  of 
Federal  program  benefits  which  are 
excluded  from  income,  S  246.7(c)(2)(iv)  is 
amended  by  adding  a  new  paragraph  (L) 
which  excludes,  in  determining  WIC 
income  eligibility,  student  financial 
assistance  under  Title  IV  of  the  Higher 
Education  Act  of  1965,  to  the  extent  it  is 
used  for  costs  described  in  section  472 
(1)  and  (2)  of  that  Act. 

4.  Warehouse  Facilities  Costs  and 
Documentation  of  One-Sixth  Nutrition 
Education  (§246.14) 

Two  revisions  have  been  made  in 
S  246.14.  First  S  246.14(b)  includes  a  new 
sentence  which  specifies  that 
warehouse  facilities  costs  may  be 
considered  as  an  allowable  food  cost. 
Previously,  warehouse  facility  costs  in  a 
direct  distribution  system  were  defined 
in  section  17(b)(1)  of  the  Child  Nutrition 
Act  as  administrative  costs,  while  in  a 
retail  purchase  system  they  are,  in 
effect,  a  food  cost  since  the  cost  of 
warehousing  is  included  in  the  retail 
price  of  the  foods.  Section  341  of  the 
Amendments  changed  the  term 
"administrative  costs"  to  "costs  for 
nutrition  services  and  administration" 
and  deleted  the  cost  of  warehouse 
facilities  from  the  list  of  items  for  which 
administrative  funds  are  to  be  used,  thus 
allowing  this  to  be  considered  a  food 
cost.  Congress  indicated  that  the 
warehouse  amendment  is  intended  to 
provide  for  a  more  equitable  treatment 
of.  and  compensation  to.  State  agencies 


willing  to  take  on  the  extra  management 
duties  of  a  cost-efficient  direct 
distribution  system. 

Currently,  the  State  of  Mississippi,  the 
only  State  agency  with  a  statewide 
direct  distribution  system,  has  achieved 
considerable  food  costs  savings.  The 
term  "administrative  costs"  was 
changed  by  Congress  to  "costs  for 
nutrition  services  and  administration" 
because  the  wording  in  the  statute  led  to 
a  misunderstanding  about  how  the  funds 
are  being  used.  In  fact,  a  number  of 
program  services,  such  as  nutrition 
assessments  and  nutrition  education  are 
allowable  under  the  administrative  cost 
category.  Based  on  this  same  concern 
addressed  by  commenters  on  a 
proposed  rulemaking  of  July  8,  1983  (48 
FR  31502),  the  Department  replaced  the 
term  "administrative  costs"  with 
"administrative  and  program  services 
costs"  in  a  final  rulemaking  of  February 
13, 1985  (50  VR  6108).  Since  the  WIC 
regulations  currently  address  Congress' 
general  concern  and  incorporate  a  term 
recommended  by  the  public,  the 
Department  is  retaining  in  the 
regulations  the  term  "administrative  and 
program  services  costs." 

The  second  revision  occurs  in 
S  246.14(c)(1),  regarding  the  required 
documentation  by  State  agencies  that 
one-sixth  of  their  administrative  costs  is 
spent  on  nutrition  education  activities. 
Section  350  of  the  legislation  directs  the 
Department  to  keep  to  a  minimum  the 
documentation  required  of  State 
agencies  in  connection  with  this 
requirement.  The  Department  has  long 
been  sensitive  to  the  need  to  minimize 
such  documentation.  FNS  has  issued  an 
instruction  (FNS  Instruction  807-1) 
which  describes  in  detail  various 
methods  State  agencies  can  use  to 
reduce  this  recordkeeping  burden  while 
maintaining  an  acceptable  standard  of 
accountability.  Section  246.14(c)(1) 
formalizes  the  Department's 
responsibility  by  requiring  that  it 
provide  State  agencies  with  such 
guidance. 

5.  Improving  State  agency  program 
operations,  availability  of  funds,  and 
advance  payments  to  local  agencies 
(§246.16) 

Sections  343(b)  and  349  of  the 
Amendments  revise  section  17(g)  of  the 
CNA  to  provide  that  the  evaluation 
funds  set  aside  pursuant  to  that 
paragraph  can  be  used  to  provide 
technical  assistance  to  improve  State 
agency  administrative  systems  and  for 
the  preparation  of  a  biennial 
participation  report  to  Congress 
(described  later  in  this  preamble). 
Section  246.16(b)  of  the  regulations. 


which  currentty  sets  forth  the  types  of 

activities  the  Department  is  authorized 
to  conduct  with  WIC  evaluation  funds, 
has  been  revised  to  reflect  these  newly 
authorized  uses 

Section  353  of  Pub.  L  9»-500  and  99- 
591  revises  section  17(i)  of  the  CNA  by 
inserting  the  following  provision:  "(i)  not 
more  than  1  percent  of  the  amount  of 
funds  allocated  to  a  State  agency  •  *  • 
for  supplemental  foods  for  a  fiscal  year 
may  be  expended  by  the  State  agency 
for  expenses  incurred  *  *   *  for 
supplemental  foods  during  the  preceding 
fiscal  year  or  (ii)  not  more  than  1 
percent  of  the  amount  of  funds  allocated 
to  a  State  agency  for  a  fiscal  year  *   •   * 
may  be  expended  by  the  State  agency 
during  the  subsequent  fiscal  year."  Thus, 
the  new  law  permits  a  State  agency  to 
either  carry  funds  forward  for 
expenditures  in  the  fiscal  year  following 
the  one  for  which  the  Department  had 
allocated  the  funds,  or  "backspend" 
funds  for  costs  incurred  in  the  preceding 
fiscal  year.  The  "carryforward" 
provision  applies  to  both  food  and 
administrative  funds,  while  the 
"backspending"  provision  applies  to 
food  funds  only.  A  State  agency  may 
elect  either  provision,  but  not  both,  with 
respect  to  the  funds  for  a  single  fiscal 
year  The  new  law  also  prohibits  the 
Department  from  considering  funds 
carried  forward  from  the  preceding 
fiscal  year  when  allocating  funds  to  any 
State  agency  for  the  current  fiscal  year, 

The  statute  provides  that  the  option  to 
carry  forward  or  backspend  funds  shall 
not  apply  to  appropriations  made  prior 
to  the  enactment  of  Pub.  L.  99-500  and 
99-591.  Therefore,  the  changes  do  not 
apply  to  Fiscal  Year  1986  funds,  and 
State  agencies  cannot  use  1  percent  of 
their  Fiscal  Year  1986  funds  for  Fiscal 
Year  1987  costs.  State  agencies  may  use 
funds  appropriated  under  Pub.  L.  99-500 
and  99-591  to  either  carry  forward  up  to 
1  percent  of  their  Fiscal  Year  1987  food 
and  administrative  and  program 
services  funds  into  Fiscal  Year  1988  or 
backspend  up  to  1  percent  of  their  Fiscal 
Year  1987  food  funds  for  expenses 
incurred  for  supplemental  foods  in 
Fiscal  Year  1986.  For  Fiscal  Year  1987 
only,  the  basis  for  calculating  the  1 
percent  does  not  include  unspent  Fiscal 
Year  1988  funds  reallocated  by  the 
Department  of  State  agencies  for  Fiscal 
Year  1987  because  such  funds  were 
appropriated  pnor  to  the  enactment  of 
Pub  L  99-500  and  99-591. 

Accordmgly,  §  246.18(b)  has  been 
revised  to  allow  State  agencies  the 
option  to  carry  forward  food  and 
administrative  funds  or  backspend  food 
funds.  A  conforming  amendment  has 
also  been  made  to  S  246.16(d].  Funds 


carried  forward  into  the  subsequent 
fiscal  jrear  are  exempt  from  recovery 
and  reallocation  by  FNS  provided  die 
State  agency  had  properly  notified  FNS 
of  its  mtent  to  exerase  tie  "carry- 
forward" option. 

Section  246.16(c)(2)  has  been 
reorganized  and  a  new  paragraph  (c)(3] 
has  been  added  to  make  advance 
payments  to  local  agencies  for  startup 
purposes  a  State  agency  option. 
Previously,  State  agencies  were  required 
to  provide  such  payments  to  local 
agencies.  This  change  will  permit  State 
agencies  to  judge  the  appropriateness  of 
startup  pajTnents  on  a  case-by-case 
basis  and  reflects  the  change  to  section 
17(h)(4)  of  the  Child  Nutrition  Act  as 
made  by  section  352  of  the 
Amendments. 

6.  Repayment  of  Certain  Benefits  By 
Recipients  (§§246.7.  246.9.  246.12.  246.23) 

Section  347  of  the  recent  Amendments 
requires  State  agencies  to  recover  the 
cash  value  of  program  benefits 
overissued  to  a  family  as  a  result  of  a 
member  of  that  family  intentionally 
making  a  false  or  misleading  statement 
or  intentionally  misrepresenting, 
concealing,  or  withholding  facts,  unless 
the  State  agency  determines  that  the 
recovery  would  not  be  cost  effective. 
Congress  indicated  that  State  agencies 
would  be  expected  to  provide  a  hearing 
to  recipients  wanting  to  appeal  the 
recovery  actions  and  proper  notification 
of  that  action.  This  provision  is  effective 
begirming  with  apphcations  received  on 
or  after  October  1, 1986. 

Accordingly,  the  Department  has 
renamed  §5  246.23  (a)  and  fb), 
redesignated  paiagreph  (c)  as  paragraph 
(d),  and  added  a  new  paragraph  (c). 
Section  246.23(c)  stipulates  that,  if  a 
State  agency  determines  that  an 
individual  has  intentionally 
misrepresented  information,  the  State 
agency  must  recover  from  the 
individual  in  cash,  the  value  of  program 
benefits  improperly  issued,  unless  the 
State  agency  determines  that  the 
recovery  would  not  be  cost  effective. 
The  State  agency  shall  establish 
standards,  based  on  a  cost  benefit 
review,  for  determining  when  recovery 
is  cost-effective  and  maintain  on  file 
documentation  of  the  disposition  of  all 
cases  of  improperly  issued  benefits.  In 
addition,  all  such  cases  must  be  pursued 
to  the  fullest  extent  possible,  consistent 
with  the  State  agency's  cost-effective 
standards.  The  State  agency  may 
delegate  to  its  local  agencies  the 
responsibility  for  the  collection  of  such 
claims  in  accordance  with  the  State 
agency's  standards.  Any  monies 
collected  through  such  recovery 
procedures  are  food  funds  and. 


therefore,  must  be  returned  to  the  State 
or  local  agency's  food  account 

Other  conforming  amendments  are 
necessary  to  implement  this  provision 
Section  246.7(h)(8)  has  been  revised  to 
stipulate  that  the  certification  form  must 
include,  in  the  statement  read  to  or  by 
the  apphcant  prior  to  signing. 
notification  that  intentional 
misrepresentation  may  result  in  paying 
the  State  or  local  agency,  in  cash,  the 
value  of  the  food  benefits  improperly 
received.  Also,  paragraph  (i)(")  has  been 
redesignated  as  paragraph  (i)(81  and  a 
new  paragraph  (i)(7)  has  been  added 
which  requires  State  and  local  agencies, 
when  they  pursue  collection  of  a  daim 
against  an  individual  who  has  been 
improperly  issued  benefits,  to  advise  the 
individual  in  writing  of  the  reasons  for 
the  claim  and  of  the  right  to  a  fair 
hearing. 

Several  paragraphs  in  5  246  9,  Fair 
Hearings,  have  been  revised.  First, 
paragraph  (a)  has  been  revised  to 
require  State  agencies  to  provide  a  fair 
hearing  procedure  whereby  an 
individual  may  appeal  a  State  or  local 
agency's  action  to  recover  the  cash 
value  of  improperly  issued  benefits. 
Second,  paragraph  (c)  has  been  revised 
to  require  State  or  local  agencies  to 
inform  individuals  in  writing  of  their 
appeal  rights  when  the  recover^'  of 
overissued  benefits  is  pursued.  Third, 
paragraph  (k)(3)  has  been  revised  to 
address  repayment  of  the  cash  value  of 
the  food  benefits  if  a  fair  hearing  is  held 
at  the  local  level  and  the  decision  is  in 
favor  of  the  local  agency  In  this  case, 
the  local  agencj  must  resume  its  efforts 
to  collect  the  claim,  even  during 
pendency  of  an  appeal  of  the  local-level 
fair  hearing  decision  to  the  State  agency. 

The  Department  has  also  revised 
§  246.12(k)(2)  to  specify  that  participant 
abuse  includes  intentionally 
misrepresenting,  concealing  or 
withholding  information.  It  should  be 
understood  that  as  a  form  of  participant 
abuse,  such  intentional  misconduct  is 
among  the  reasons  listed  in 
5  246.7(g){l){i)  for  which  participanU 
may  be  disqualified  from  the  program 
mid-certification.  Therefore.  State  and 
local  agencies  may  disqualify  the 
individual  from  the  Program  along  with 
taking  the  required  collection  action.  In 
cases  in  which  both  disqualification  and 
collection  of  the  overissued  benefits  are 
pursued,  the  notices  of  adverse  actions 
and  any  fair  hearings  may  be 
consolidated. 

7.  Biennial  Participation  Report 
(§246^5) 

The  Department  has  amended  §  246.25 
by  revising  paragraph  (b).  A  separate 
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paragraph  has  been  estabhshed  for 
monthly  and  semiannual  reports 
currently  required  to  be  submitted  to 
FNS.  No  substantive  changes  have  been 
made  regarding  these  reports.  However, 
a  new  paragraph  (b)(3)  has  been  added. 
Section  343  of  Pub.  L  99-500  and  99-591 
requires  the  Department  to  submit  a 
biennial  participation  report  to 
Congress.  This  report  must  include  such 
information  as  income  and  nutritional 
risk  characteristics  of  participants  and 
participation  in  the  program  by 
members  of  families  of  migrant 
farmworkers.  The  Department  intends  to 
utilize  existing  data  sources,  such  as 
study  results  and  State  agency  reports, 
in  the  preparation  of  the  first  biennial 
report  to  Congress.  It  may  be  necessary 
in  the  future  for  State  and  local  agencies 
to  supply  additional  data  on  an  ongoing 
basis.  Therefore,  these  agencies  are 
required  to  cooperate  in  the 
Department's  efforts  to  prepare  these 
legislatively  mandated  biennial 
participation  reports. 

Section  246.25(b)(3)  addresses  this 
report  and  the  need  for  Slate  and  local 
agencies  to  provide  such  information  as 
the  Department  may  consider  necessary 
for  the  preparation  of  this  report.  Any 
request  for  additional  data  to  be 
submitted  by  State  agencies  will  reflect 
a  balance  between  the  need  of  Congress 
for  information  and  the  need  to  maintain 
reasonable  limits  on  State  agency 
reporting  requirements.  State  agencies 
will  be  provided  notice  if  and  when  any 
additional  data  is  required  in  order  to 
prepare  the  report.  As  previously  noted, 
the  Department  is  authorized  in 
S  246.16(b)  to  utilize  WIC  evaluation 
funds  for  the  preparation  of  this  biennial 
report. 

List  of  Subjects  in  7  CFR  Part  248 

Food  assistance  programs,  Food 
donations,  Grant  programs — social 
programs.  Indians.  Infants  and  children. 
Maternal  and  child  health.  Nutrition, 
Nutrition  education,  Public  assistance 
programs,  WIC,  Women. 

Accordingly.  7  CFR  Part  246  is 
amended  as  follows: 

PART  246— SPECIAL  SUPPLEMENTAL 
FOOD  PROGRAM  FOR  WOMEN, 
INFANTS  AND  CHILDREN 

1.  The  authority  citation  for  Part  246  is 
revised  to  read  as  follows: 

Aulborily:  Sec.  341-353,  Pub.  L  99-500  and 
99-591. 100  Stat.  1783  and  3341  (42  U.S.C. 
1786);  Sec.  3.  Pub.  L.  95-627.  92  Slat.  3611  (42 
U.S.C.  1786);  sec.  203.  Pub.  L  96-499.  94  Stat. 
2599:  sec.  815.  Pub.  L  97-35.  95  Stat.  521  (42 
U.&C  1786). 

2.  In  S  246.3: 


a.  Paragraphs  (d)  and  (e)  are 
redesignated  as  paragraphs  (e)  and  (f) 
and  a  new  paragraph  (d)  is  added. 

b.  Newly  redesignated  paragraph 
(e)(3)  is  amended  by  changing  the 
reference  "(d)(3)"  to  "(eH3)"  wherever  it 
appears. 

The  revisions  and  additions  read  as 
follows; 

S  246.3     Admmtstratlon. 

•  •  •  •  • 

(d)  State  agency  elifiibility.  A  State 
agency  shall  be  ineligible  to  participate 
in  the  WIC  Program  if  State  or  local 
sales  tax  is  collected  on  WIC  food 
purchases  in  the  area  in  which  it 
administers  the  program,  except  that,  if 
sales  tax  is  collected  on  WIC  food 
purchases  by  sovereign  Indian  entities 
which  are  not  State  agencies,  the  Stale 
agency  shall  remain  eligible  if  any 
vendors  collecting  such  tax  are 
disqualified. 

•  •         *         •         • 

3.  In  S  246.4: 

a.  Paragraph  (a)(8)  is  revised. 

b.  A  new  paragraph  (a)(18)  is  added. 

c.  Paragraph  (b)  is  revised. 

The  revisions  and  additions  read  as 
follows: 

S  246.4    SUte  plan. 

(a)  *  *  • 

(8)  A  description  othow  the  State 
agency  plans  to  coordinate  program 
operations  with  special  counseling 
services  and  other  programs,  including, 
but  not  limited  to,  the  Expanded  Food 
and  Nutrition  Education  Program  (7 
U.S.C.  343(d)  and  3175);  the  Food  Stamp 
Program  (7  U.S.C.  2011  et  seq  );  the  Early 
and  Periodic  Screening.  Diagnosis  and 
Treatment  Program  (Title  XIX  of  the 
Social  Security  Act);  the  Aid  to  Families 
with  Dependent  Children  (AFDC) 
Program  (42  U.S.C.  601-«15);  the 
Maternal  and  Child  Health  (MCH) 
Program  (42  U.S.C.  701-709):  family 
planning;  immunizalion;  prenatal  care; 
well-child  care;  alcohol  and  drug  abuse 
counseling;  and  child  abuse  counseling. 

•  •        •        •        • 

(18)  The  State  agency's  plan  to 
provide  program  benefits  to  eligible 
persons  most  in  need  of  benefits  and  to 
enroll  eligible  women  in  the  early 
months  of  pregnancy,  to  the  maximum 
extent  practicable. 

(b)  Public  comment  The  State  agency 
shall  establish  a  procedure  under  which 
members  of  the  general  public  are 
provided  an  opportunity  to  comment  on 
the  development  of  the  Stale  agency 

plan. 

•  •        *        •        • 

4.  In  5  246.7: 


a.  A  new  paragraph  (c)(2)(iv)(L)  is 
added. 

b.  Paragraph  (h)(8)  is  revised. 

c.  Paragraph  (i)(7)  is  redesignated  as 
paragraph  (i)(8). 

d.  A  new  paragraph  (i)(7)  is  added. 
The  revisions  and  additions  read  as 

follows: 

§  244.7    CertHlcatJon  of  partJclpants. 
•         •         •     .    *         • 

(c)  *  *  * 
(2)*    •    * 

(IV)  •    •    • 

(L)  Student  financial  assistance 
received  from  any  program  funded  in 
whole  or  part  under  Title  IV  of  the 
Higher  Education  Act  of  1965.  including 
the  Pell  Grant,  Supplemental 
Educational  Opportunity  Grant,  State 
Student  Incentive  Grants.  National 
Direct  Student  Loan,  PLUS.  College 
Work  Study,  and  Byrd  Honor 
Scholarship  programs,  which  is  used  for 
costs  described  in  section  472  (1)  and  (2) 
of  that  Act  (Pub.  L  99-^98,  section  479B, 
20  U.S.C.  1087uu).  The  specified  costs 
set  forth  in  section  472  (1)  and  (2)  of  the 
Higher  Education  Act  are  tuition  and 
fees  normally  assessed  a  student 
carrying  the  same  academic  workload 
as  determined  by  the  institution,  and 
including  the  costs  for  rental  or 
purchase  of  any  equipment,  materials,  or 
supplies  required  of  all  students  in  the 
same  course  of  study;  and  an  allowance 
for  books,  supplies,  transportation,  and 
miscellaneous  personal  expenses  for  a 
student  attending  the  institution  on  at 
least  a  half-lime  basis,  as  determined  by 
the  institution.  The  specified  costs  set 
forth  in  section  472  (1)  and  (2)  of  the  Act 
are  those  costs  which  are  related  to  the 
costs  of  attendance  at  the  educational 
institution  and  do  not  include  room  and 
board  and  dependent  care  expenses. 
•        *        •        •        • 

(h)  •  •  * 

(8)  The  following  statement  with  a 
space  for  the  signature  of  the  applicant, 
parent  or  carelake  to  sign  after  reading 
or  being  read  the  following  statement: 

I  have  been  advised  of  my  rights  and 
obligations  under  the  Program.  I  certify  that 
Ihe  information  I  have  provided  for  my 
eligibility  determination  is  correct,  to  the  best 
of  my  knowledge.  This  certification  form  is 
being  submitted  In  conneclion  with  the 
receipt  of  Federal  assistance.  Program 
officials  may  verify  information  on  this  form. 
1  understand  that  intentionally  making  a  false 
or  misleading  statement  or  intentionally 
misrepresenting,  concealing,  or  withholding 
facts  may  result  in  paying  the  State  agency, 
in  cash,  the  value  of  the  food  t)enerils 
improperly  issued  to  me  and  may  subject  me 
to  civil  or  criminal  prosecution  under  State 
and  Federal  law. 

(i)  •    •    • 


(7)  When  a  State  or  local  agency 
pursues  collection  of  a  claim  pursuant  to 
5  246.23(c)  against  an  individual  who 
has  been  improperly  issued  benefits,  the 
pt-rson  shall  be  advised  in  writing  of  the 
reason(s)  for  the  claim,  the  value  of  the 
improperly  issued  benefits  which  must 
be  repaid,  and  of  the  right  to  a  fair 
hearing. 

•  •         •         •         * 

5.  In  5  246.9: 

a.  Paragraph  (a)  is  revised. 

b.  Paragraph  (c)  is  revised. 

c.  Paragraph  (k)(3)  is  revised. 
The  revisions  read  as  follows: 

§  246.9     Fair  hearing  procedures  for 
participants. 

(d)  Availability  of  hearings.  The  State 
agency  shall  provide  a  hearing 
procedure  through  which  any  individual 
may  appeal  a  State  or  local  agency 
action  which  results  in  a  claim  against 
the  individual  for  repayment  of  the  cash 
value  of  improperly  issued  benefits  or 
results  in  the  individual's  denial  of 
participation  or  disqualification  from  the 
Program. 

•  •        *        *        * 

(c)  Notification  of  appeal  rights.  At 
the  time  of  a  claim  against  an  individual 
for  improperly  issued  benefits  or  at  the 
time  of  participation  denial  or  of 
disqualification  from  the  Program,  the 
State  or  local  agency  shall  inform  each 
individual  in  writing  of  the  right  to  a  fair 
hearing,  of  the  method  by  which  a 
hearing  may  be  requested,  and  that  any 
positions  or  arguments  on  behalf  of  the 
individual  may  be  presented  personally 
or  by  a  representative  such  as  a  relative, 
friend,  legal  counsel  or  other 
spokesperson.  Such  notification  is  not 
required  at  the  expiration  of  a 
certification  period. 

•  •        «         •        * 

(k)  *  •  • 

(3)  Within  45  days  of  the  receipt  of  the 
request  for  the  hearing,  the  State  or  local 
agency  shall  notify  the  appellant  or 
representative  in  writing  of  the  decision 
and  the  reasons  for  the  decision  in 
accordance  with  paragraph  (k)(2)  of  this 
section.  If  the  decision  is  in  favor  of  the 
appellant  and  benefits  were  denied  or 
discontinued,  benefits  shall  begin 
immediately.  If  the  decision  concerns 
disqualification  and  is  in  favor  of  the 
agency,  as  soon  as  administratively 
feasible,  the  local  agency  shall 
terminate  any  continued  benefits,  as 
decided  by  the  hearing  official.  If  the 
decision  regarding  repayment  of 
benefits  by  the  appellant  is  in  favor  of 
the  agency,  the  State  or  local  agency 
shall  resume  its  efforts  to  collect  the 
claim,  even  during  pendency  of  an 
appeal  of  a  local-level  fair  hearing 


decision  to  the  State  agency.  The 
appellant  rpay  appeal  a  local  hearing 
decision  to  the  State  agency,  provided 
that  the  request  for  appeal  is  made 
within  15  days  of  the  mailing  date  of  the 
hearing  decision  notice.  If  the  decision 
being  appealed  concerns 
disqualification  from  the  Program,  the 
appellant  shall  not  continue  to  receive 
benefits  while  an  appeal  to  the  State 
agency  of  a  decision  rendered  on  appeal 
at  the  local  level  is  pending.  The 
decision  of  a  hearing  official  at  the  local 
level  is  binding  on  the  local  agency  and 
the  State  agency  unless  it  is  appealed  to 
the  State  level  and  overturned  by  the 
State  hearing  official. 
•         *        «         *        * 

6.  In  §  246.12: 

a.  A  new  paragraph  (f)(2)(xx]  is 
added. 

b.  The  first  two  sentences  in 
paragraph  (k)(2)  are  revised. 

The  revisions  and  additions  read  as 
follows: 

§246.12    Food  delivery  systems. 


(0  *  *  * 

(2)  •  *   * 

(xx)  The  food  vendor  shall  not  collect 
sales  tax  on  WIC  food  purchases. 
•        »         «         •         • 

(k)  *  *  • 

(2)  The  State  agency  shall  establish 
procedures  designed  to  control 
participant  abuse  of  the  program. 
Participant  abuse  includes,  but  is  not 
limited  to,  intentionally  making  false  or 
misleading  statement  or  intentionally 
misrepresenting,  concealing  or 
withholding  facts  to  obtain  benefits;  sale 
of  supplemental  foods  or  food 
instruments  to,  or  exchange  with,  other 
individuals  or  entities;  receipt  from  food 
vendors  of  cash  or  credit  toward 
purchase  of  unauthorized  food  or  other 
items  of  value  in  lieu  of  authorized 
supplemental  foods;  and  physical  abuse, 
or  threat  of  physical  abuse,  of  clinic  or 
vendor  staff.  *  *  * 
«         *        *        •        * 

7.  In  S  246.14: 

a.  Paragraph  (b)  is  revised. 

b.  Introductory  paragraph  (c)(1)  is 
amended  by  adding  a  new  sentence 
before  the  last  sentence. 

The  revisions  and  additions  read  as 
follows: 

§  246.14    Program  costs. 

***** 

(b)  Specified  allowable  food  costs. 
Food  costs  are  the  acquisition  cost  of 
the  supplemental  foods  provided  to 
State  or  local  agencies  or  to 
participants,  whichever  receives  foods 


first,  except  the  warehouse  facilities 
costs  shall  be  considered  as  an 
allowable  food  cost.  The  State  agency 
shall  ensure  that  food  costs  do  not 
exceed  the  food  vendor's  customary  sale 
price.  Food  example,  in  retail  purchase 
systems,  food  costs  may  not  exceed  the 
shelf  price  of  the  food  provided. 

(c)  *  *  * 

(1)  *  *  *  FNS  shall  advise  State 
agencies  regarding  methods  for 
minimizing  documentation  of  the  one- 
sixth  expenditure  requirement.  *  *  * 
•        «        «        ♦        • 

8.  In  §  246.16: 

a.  Paragraph  (b)  is  revised. 

b.  Paragraph  (c)(2)  is  revised  and  a 
new  paragraph  (c)(3)  is  added. 

c.  Paragraph  (d)  is  revised. 

The  revisions  and  additions  read  as 
follows; 

§  246.16     Distribution  of  funds, 

•  a  •  •  « 

(b)  Distribution  of  funds  to  State 
agencies.  Funds  made  available  to  the 
Department  for  the  program  in  any  fiscal 
year  will  be  distributed  as  follows: 

(1)  Up  to  one-half  of  one  percent  of  the 
sums  appropriated  for  each  fiscal  year, 
not  to  exceed  $3,000,000,  shall  be 
available  to  the  Secretary  for  the 
purpose  of  evaluating  program 
performance,  evaluating  health  benefits, 
providing  technical  assistance  to 
improve  State  agency  program 
operations,  preparing  the  biennial 
Participation  Report  to  Congress 
described  in  §  246.25(b)(3)  of  this  Part, 
and  administering  pilot  projects, 
including  projects  designed  to  meet  the 
special  needs  of  migrants,  Indians,  and 
rural  populations. 

(2)  All  funds  not  made  available  to  the 
Secretary  in  accordance  with  paragraph 
(b)(1)  of  this  section  shall  be  distributed 
to  State  agencies  on  the  basis  of  funding 
formulas  which  allocate  funds  to  all 
State  agencies  for  food  costs  and 
administrative  and  program  services 
costs  incurred  during  the  fiscal  year  for 
which  the  funds  had  been  made 
available  to  the  Department.  A  State 
agency  may  exercise  either  of  the 
following  options  with  respect  to  funds 
allocated  to  it  for  any  fiscal  year, 
beginning  with  Fiscal  Year  1987,  except 
that  for  Fiscal  Year  1987  only,  the  basis 
for  calculating  the  one  percent  shall  not 
include  unspent  Fiscal  Year  1986  funds 
reallocated  by  the  Department  to  State 
agencies  in  Fiscal  Year  1987: 

(i)  Not  more  than  one  percent  of  the 
funds  allocated  to  any  State  agency  for 
food  costs  incurred  in  any  fiscal  year 
may  be  expended  by  such  State  agency 
for  food  costs  incurred  in  the  preceding 
fiscal  yean  or 
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(ii)  Not  more  than  one  percent  of  the 
fi;mts  uilocatttl  to  (iny  State  »<?enry  for 
fooct  «)8t8  and  ior  admlni«trHtivp  and 
program  services  costs  irirurred  in  any 
fiscal  year  may  t>e  ramed  forward  and 
f\[)endt>d  by  such  Slate  agency  for  such 
costs  mcurred  in  the  siibseciuent  fiscal 
year.  Any  funds  ( iirru'd  forward  by  the 
State  agency  in  actord.inc*'  vviih  this 
paragraph  for  expenditures  in  the 
subsequent  fiscal  year  shall  not  affect 
the  amount  of  funds  allocated  to  such 
State  agency  for  the  sub8e(,uenl  Tiscal 
year.  FNS  will  presume  th.it  the  funds 
thus  carried  forward  are  the  first  funds 
expended  by  such  State  agency  for  costs 
incurred  in  the  subsequent  fiscal  year. 

(3)  Each  State  agency  s  funds  will  be 
provided  bv  means  of  a  I^'tter  of  Credit 
unless  another  funding  method  is 
specified  by  FNS.  Stale  agencies  shall 
use  funds  to  cover  those  allowable  and 
documented  program  costs,  as  defined 
in  S  246.14,  which  are  incurred  by  the 
"State  agency  and  participating  local 
agencies  within  their  jurisdictions. 

(c)  *  •   * 

(2)  Allocate  funds  to  cover  expected 
local  agency  administrative  and 
program  services  costs  in  a  manner 
which  takes  into  consideration  each 
local  agency's  needs.  For  the  allocation 
of  administrative  and  program  services 
funds,  the  State  agency  shall  develop  an 
administrative  and  program  services 
funding  procedure,  in  cooperation  with 
several  representative  local  agencies. 
which  takes  into  account  the  varying 
needs  of  the  local  ageni;ies  1  he  State 
agency  shall  consider  the  views  of  local 
agencies,  but  the  final  decision  as  to  the 
funding  procedure  remains  with  the 
State  agency.  The  State  agency  shall 
take  into  account  factors  it  deems 
appropnate  to  further  proper,  efficient 
and  effective  administration  of  the 
program,  such  as  local  agency  staffing 
needs,  density  of  population,  number  of 
persons  served,  and  availability  of 
administrative  support  from  other 
sources. 

(3)  The  State  agency  may  forward  in 
advance  to  local  agencies  those 
administrative  and  program  services 
funds  necessary  for  the  successful 
commencement  of  program  operations 
during  the  first  three  months  of 
operation  or  until  the  local  agency 
reaches  its  projected  caseload  level, 
whichever  comes  first. 


(d)  Recovery  of  funds.  Funds  may  be 
recovered  from  a  Stale  agency  at  any 
time  FTMS  delermmes.  based  on  State 
HKency  reports  of  expenditures  and 
operations,  that  the  State  agency  is  not 
expending  funds  at  a  rate  commensurate 
with  the  amiiunt  of  funds  distnbuted  or 
provided  for  expenditures  under  the 
Program,  except  that  funds  earned 
forward  into  the  subsequent  fiscal  year 
shall  be  exempt  from  recovery  and 
reallocation  by  FNS,  provided  the  State 
agency  had  properly  notified  FNS  of  its 
intent  to  exercise  the  option  established 
in  paragraph  lb)12)liij  of  this  section. 
•         •         •         •        • 

9.  In  S  246.23: 

a.  The  title  of  paragraph  (a)  is  revised. 

b.  The  title  of  paragraph  (b)  is  revised. 

c.  Paragraph  (c)  is  redesignated  as 
paragraph  (d). 

d.  A  new  paragraph  (c)  is  added. 
The  revisions  and  additions  read  as 

follows: 

i  244.23    Claims  and  penalties. 

(a)  Claims  against  State 
agencies.  •  *  * 

(b)  Interest  charge  on  claims  against 
State  agencies.  •  •  • 

(c)  Claims  against  participants.  If  a 
State  agency  determines  that  food 
benefits  have  been  improperly  issued 
under  the  Program  as  the  result  of  a 
participant,  guardian,  or  caretaker 
intentionally  making  a  false  or 
misleading  statement  or  intentionally 
misrepresenting,  conceahng.  or 
withholding  facts,  the  State  agency  shall 
recover,  in  cash,  frt)m  such  participant, 
guardian,  or  caretaker  an  amount  that 
the  State  agency  determines  is  equal  to 
the  value  of  the  ovenssued  food 
benefits,  unless  the  State  agency 
determines  that  the  recovery  of  the 
benefits  would  not  be  cost  effective.  The 
State  agency  shall  establish  standards, 
based  on  a  cost  benefit  review,  for 
determining  when  recovery  is  cost- 
effective  and  maintain  on  file 
documentation  of  the  disposition  of  all 
cases  of  improperly  issued  benefits.  All 
such  cases  shall  be  pursued  to  the  fullest 
extent  possible,  consistent  with  the 
State  agency's  cost-effectiveness 
standards.  The  State  agency  may 
delegate  to  its  local  agencies  the 
responsibility  for  the  collection  of  such 


claims  in  accordance  with  the  State 
agency's  standards. 

«         •         •         *         • 

10  Section  246.25  is  amended  by 
revising  paragraph  [h]  to  read  as 
follows: 

5  246.25     Hecorcl*  and  reports. 

•  •  *  •  • 

(b)  Financial  and  participation 

reports. — (1)  Monthly  rf'porls.  State 
agencies  shall  submit  financial  and 
program  performance  data  on  a  monthly 
basis  as  specified  by  FNS.  Such 
information  may  include,  but  shall  not 
be  limited  to.  actual  and  prti|ected 
participation,  the  number  of  pers(m8  on 
waiting  lists,  and  itemized 
administrative  and  program  services 
funds  expenditures  State  agencies  shall 
require  local  agencies  to  report  such 
financial  and  participation  information 
as  is  necessary  for  the  efficient 
management  of  food  and  administrative 
and  program  services  funds  When 
considered  necessary  and  feasible  by 
FNS.  Slate  agencies  njay  \>e  required  to: 

(i)  Show  in  the  '  Remarks'  section  of 
the  Financial  and  Participation  Report 
the  amount  of  cash  allowances 
exceeding  three  days  need  being  held  by 
their  local  agencies  or  contractors:  and 

(ii)  Provide  short  narrative 
explanations  of  actions  taken  by  the 
State  agency  to  reduce  suc:h  excess 
balances. 

(2)  Semiannual  rppurts.  Semiannually, 
on  dates  specified  by  FNS,  State 
agencies  shall  report  the  number  of 
persons  enrolled  in  the  l¥ogram  by 
category  (i.e..  pregnant,  breastfeeding, 
and  postpartum  women,  infants,  and 
children)  within  each  (irionty  level  as 
established  in  5  246.7(d)(4). 

(3)  Biennial  reports.  State  and  local 
agencies  shall  provide  such  information 
as  may  be  required  by  FNS  to  fulfill  the 
requirement  that  biennially  a  report  be 
provided  to  Congress  which  includes,  at 
a  minimum,  information  on  income  and 
nutritional  risk  characteristics  of 
participants  and  participation  in  the 
program  by  members  of  families  of 
migrant  farmworkers. 

•         «         *         •         * 

Dated:  Md>  2H.  1987. 
S.  Anna  Koodratas, 
Acting  Administrator. 
\ER  Doc.  8"  UWI  Filed  &-3-S7.  8:45  am) 
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Presidential  Documents 


Proclamation  5664  of  June  2,  1987 

Flag  Day  and  National  Flag  Week,  1987 


( 


By  the  President  of  the  United  Slates  of  America 

A  Proclamation 

Each  year,  for  a  special  day  and  a  special  week  during  June,  we  take  time  to 

reflect  on  our  flag  and  all  it  means  to  us.  We  do  so  in  June  becau^  Old  Gior\ 
was  bom  in  that  month;  the  first  distinctive  American  flags  of  the  Revolution 
flew  at  the  Battle  of  Bunker  Hill  in  June  1775,  and  the  Continental  Congress 
adopted  the  Stars  and  Stnpes  as  the  flag  of  the  United  States  on  June  14.  1~~". 

Even  brief  reflection  on  the  meaning  of  the  flag  fills  the  mind  and  the  heart 
with  thoughts  of  our  land  and  our  heritage  of  liberty  purchased  at  great  cost 
by  generations  of  Americans.  Our  flag  was  battle-born,  fashioned  during  the 
struggle  that  won  us  our  independence  and  gave  bright  hope  to  a  world  long 
oppressed.  Ever  since,  America  has  seen  its  portrait  in  the  folds  and  furls  of 
our  Star-Spangled  Banner.  We  see  freedom  in  the  Red,  White,  and  Blue,  and 
we  see  too  the  sacrifice  and  the  heroism  of  countless  brave  hearts.  The  poet 
Henry  Holcomb  Bennett  had  exactly  this  in  mind  many  years  ago  when  he 
penned  the  lines,  "The  colors  before  us  flv:  But  more  than  the  flag  is  passing 

by." 

"More  than  the  flag  is  passing  by."  Through  the  years,  the  number  of  stars  on 
our  flag  has  changed,  and  their  arrangement  has  changed  as  well;  but  what  the 
flag  stands  for  will  never  change.  During  Flag  Day  and  National  Flag  Week,  let 
us  remember  with  devotion  that  the  flag  we  love  and  honor  is  the  flag  of 
freedom  that  flew  in  victory  at  Yorktowm,  the  flag  the  United  States  Mannes 
raised  on  Mount  Suribachi,  the  flag  Francis  Scott  Key  saw  by  the  dawn's  early 
light. 

Long  may  it  wave. 

To  commemorate  the  adoption  of  our  flag,  the  Congress,  by  a  joint  resolution 
approved  August  3,  1949  (63  Stat.  492).  designated  June  14  of  each  year  as  Flag 
Day  and  requested  the  President  to  issue  an  annua!  proclamation  calling  for 
its  observance  and  for  the  display  of  the  flag  of  the  United  Slates  on  all 
government  buildings.  The  Congress  also  requested  the  President,  by  joint 
resolution  approved  June  9,  1966  (80  Stat.  194],  to  issue  annually  a  proclama- 
tion designating  the  week  in  which  June  14  occurs  as  National  Flag  Week  and 
calling  upon  all  citizens  of  the  United  States  to  display  the  flag  during  that 
week. 

NOW,  THEREFORE,  I,  RONALD  REAGAN,  President  of  the  United  States  of 
America,  do  hereby  designate  June  14,  1987,  as  Flag  Day  and  the  week 
beginning  June  14  as  National  Flag  Week,  and  I  direct  the  appropriate  officials 
of  the  government  to  display  the  flag  of  the  United  States  on  all  government 
buildings  during  that  week.  1  urge  all  Americans  to  observe  Flag  Day,  June  14, 
and  Flag  Week  by  flying  the  Stars  and  Stripes  from  their  homes  and  other 
suitable  places. 
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I  also  urge  the  American  people  to  celebrate  those  days  from  Flag  Day  through 
Independence  Day,  set  aside  by  the  Congress  as  a  time  to  honor  America  (89 
Stat.  211],  by  having  public  gatherings  and  activities  in  which  they  can  honor 
their  country  in  an  appropriate  manner,  especially  by  ceremonies  in  which  all 
renew  their  dedication  by  publicly  reciting  the  Pledge  of  Allegiiince  to  the  flag 
of  the  United  States  of  America  and  to  the  Republic  for  which  it  stands,  one 
Nation  under  God.  indivisible,  with  liberty  and  justice  for  all. 

IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  second  day  of 
June,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-seven,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  eleventh. 
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D€PART«(»ENT  OF  AGWCULTURE 

Agricultural  Marketing  Service 

7CFR  Part  910 

I  Lemon  Regulation  564;  Lemon  Regulation 
563,  Amendment  1 J 

Lemons  Grown  in  Catlfomta  and 
Arizona;  Limitation  of  Handling 

agency:  Agrjcaltural  Marketing  Service, 
rSDA. 


action:  Final  rule. 


SOMMAfTV:  This  action  establishes  the 
quantity  of  fresh  California-Arizona 
fpmons  that  may  be  shipped  to  market  at 
375.000  cartons  during  the  period  June  7 
through  June  13, 1987,  and  increases  the 
quantity  of  iemons  that  may  be  shipped 
during  the  penod  May  31  through  June  6, 
1987,  to  390.000  cartons.  Such  action  is 
needed  to  balance  the  supply  of  fresh 
lemons  With  demand  for  such  periods, 
due  to  the  marketing  situation 
confronting  the  lemon  industry. 

EFFECTIVE  DATES:  Regulation  564 
(§  910.864)  IS  effective  for  the  period 
June  7  through  June  13. 1987.  and  the 
amendment  (§  910.863)  is  effective  for 
the  period  May  31  through  June  6.  1987. 

FOR  FlIRTHCfl  tMFOmulATtOM  CONTACT: 

James  M  Scanloo.  Acting  Chief, 

Marketing  Order  AdminiBtratJon  Branch. 
FAV.  AMS,  USDA,  Washington,  DC 

2(C50,  telephone:  202-447-5697. 

SUPPLEMENTARY  INFORMATION:  Ulis 

final  rule  has  been  reviewed  under 
Executive  Order  12291  and  Secretary's 
Memorandum  1512-1  and  has  been 
determined  to  be  a  "non-major**  rule 
under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
.Admimelrator  of  the  Agricultural 
Marketing  Service  has  determined  that 
this  action  will  not  have  a  significanl 


economic  impact  on  a  substantial 
noniber  of  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Agricultural  Marketing  Agreement  Act 
and  rules  issued  thereunder,  are  unique 
in  that  they  are  brought  about  through 
group  action  of  essentially  small  entities 
acting  on  their  own  behalf.  Thus,  both 
stdtues  have  small  entity  orientation 
and  compatibility. 

This  final  rule  is  issued  under 
Marketing  Order  No.  910,  as  amended  (7 
CFT^  Part  910)  regulating  the  handhng  of 
lemons  grown  in  California  and  Arrzona. 
The  order  ie  effective  under  the 
Agricultural  Marketing  Ap-eement  Act 
of  1937,  as  amended  (7  LI.S.C.  801 -€74). 
This  action  is  based  upon 
recommendations  and  information 
submitted  by  the  Leraon  Administrative 
Committee  and  upon  other  available 
information.  It  is  hereby  found  that  this 
action  wiU  tend  to  effectuate  the 
declared  policy  of  the  Act. 

This  action  is  consistent  with  the 
marketing  policy  for  1986-87.  The 
committee  met  publicly  on  June  2,  1987. 
at  Los  Angeles.  California,  to  consider 
the  current  and  prospective  conditions 
of  supply  and  demand  and 
recommended  a  quantity  of  lemons 
deemed  advisable  to  be  handled  during 
the  specified  weeks.  The  committee 
reports  that  lemon  demand  has 
improved  and  the  market  remains 
active.  The  increase  in  the  current 
weeks  allotment  was  recommended  due 
to  improvement  in  the  leraon  market 
which  resulted  in  inadequate  allotment 
tn  meet  lemon  demand. 

It  is  further  found  that  it  is 
impracticable  and  contrary  to  the  public 
interest  to  give  preliminary  notice, 
engage  in  public  rulemaking,  or 
postpone  the  effective  date  until  30  days 
after  publication  in  the  Federal  Register 
(5  U.S.C  553).  because  of  insufficient 
time  between  the  date  when  information 
became  available  upon  which  this 
regulation  and  amendment  are  based 
and  the  effective  date  necessary  to 
effectuate  the  declared  pmrposes  of  the 
Act.  Interested  persons  were  given  an 
opportunity  to  submit  information  and 
views  on  the  regulation  at  an  open 
meeting,  and  the  amendment  relieves 
restrictions  on  the  handling  of  lemons. 


Handlers  have  been  apprised  of  such 
provisions  and  the  effective  tune. 

List  of  Subjects  in  7  CFR  Part  910 

Marketing  agreements  and  orders. 

Cahfomia,  .Anzona.  Lemons. 

PART910— lAMEMDEDl 

1.  The  authority  citation  for  7  CFR 
Part  910  continues  to  read  as  follows: 

Authority:  Sees.  1-19,  48  Stat  31  a« 
amended:  7  U.S.C,  6(n-6~4. 

2.  Section  910.864  is  added  ic  read  as 

follows: 

5  910.854    Lemon  Regulation  564. 

The  quantity  of  lemons  grown  m 
California  and  Anzona  which  m<j\  t>e 
handled  during  the  p>enod  June  7,  1987, 
through  June  13,  1987,  is  established  at 
375.000  ca.'-tons. 

3.  Section  910.863  is  revised  to  read  as 
follows: 

§910.863    Lenwn  Regulation  563 

The  quantity  of  lemons  grown  un 
California  and  Arizona  wnich  may  be 
handled  dunng  the  pencxi  Ma>  31,  1987, 
through  June  6,  1987,  is  ebUit)iished  at 
390,000  cartons. 

Dated  June  3  138". 
RonaW  L  Cioffi, 

Acting  Deputy  Director,  Fruit  and  Vegetable 
Division.  Agricultural  Marketing  Service. 
[FR  Doc.  87-12999  Filed  6-4-87:  8:45  am] 
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7  CFR  Part  912 

(irapef  ruJt  Grown  ki  th«  Jndran  Rhrer 
District  kn  Ftortda;  TermtnatK>n  Or<Jer 

AGENCY:  Agncuitural  Marketing  Service, 

USDA. 

action:  Tennination  order. 

summary:  This  action  terminates  the 
Federal  marketing  order  for  Fionda 
grapefruit  grown  in  the  Indian  River 
district  effective  July  31   1987,  because 
the  Secretar>  of  Agncuiture  has 
determined  that  the  order  no  longer 
tends  to  effectuate  the  declared  policy 
of  the  Agricullural  Marketing  .Agreement 
Act  of  1937,  as  amended  Continuance  of 
the  order  was  favored  by  less  than  two- 
thirds  of  voting  growers  !b\  numbe.'  and 
volume)  in  the  regulated  di6t.nct  who 
voted  in  a  continuance  referendum  held 
from  March  23— April  17. 1987. 
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EFFECTIVE  DATE:  July  31.  1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  M.  Scanlon.  Acting  Chief. 
Marketing  Order  Administration  Branch. 
F&V,  AMS.  USDA.  Washington.  DC 
20250.  telephone  (202)  447-5697. 
SUPPLEMENTARV  INFORMATION:  This 
dctiuii  IB  governed  by  the  provisions  of 
section  8c(16)(A)  of  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674).  hereinafter 
referred  to  as  the  "Act." 

Marketing  Order  No.  912  regulates  the 
handling  of  grapefruit  grown  in  the 
Indian  River  district  in  Florida.  The 
order  has  been  in  effect  since  1962  and 
provides  for  weekly  volume  regulations 
for  fresh  domestic  shipments  of 
grapefruit.  However,  no  volume 
regulations  have  been  in  effect  since 
1975  and  the  need  for  volume  regulation 
is  not  expected  in  the  foreseeable  future. 
Shipments  of  Indian  River  grapefruit  to 
export  markets  have  increased  sharply 
since  the  inception  of  the  order  in  1962. 
from  7.6  percent  to  41  percent  of  total 
Indian  River  grapefruit  shipments  in 
1985-66.  This  market  has  substantially 
reduced  the  need  for  supply  controls. 
Furthermore.  Florida  grapefruit  crops 
have  been  moderate  in  recent  years 
because  of  four  freezes  since  1980. 

At  their  November  6. 1986,  meeting, 
the  Indian  River  Grapefruit  Committee 
(IRCC)  unanimously  supported  a  request 
to  the  Secretary  of  Agriculture  to 
conduct  a  continuance  referendum  on 
Marketing  Order  No.  912.  A  continuance 
referendum  was  conducted  March  23 
through  April  17. 1987.  among  growers  of 
Indian  River  grapefruit  grown  in  Florida. 

The  referendum  order  stated  that  the 
Secretary  would  consider  termination  of 
the  order  if  fewer  than  two-thirds  of  the 
growers  of  Indian  River  grapefruit  and 
growers  of  less  than  two-thirds  of  the 
volume  of  such  fruit  represented  in  the 
referendum  favored  continuance.  It  was 
further  stated  that  in  evaluating  the 
merits  of  continuance  versus 
termination,  the  Secretary  would 
consider  other  relevant  information 
concerning  the  operation  of  the  order 
and  the  relative  benefits  and 
disadvantages  to  producers,  handlers, 
and  consumers. 

During  the  referendum  period,  20 
percent  of  all  Florida  Indian  River 
grapefruit  growers  representing  55 
percent  of  the  fresh  grapefruit 
production  voted.  Of  those  voting,  63.2 
percent  by  number  and  63.7  percent  by 
volume  favored  continuance. 

The  need  for  the  support  of  a 
substantial  majority  is  recognized  in  the 
Agricultural  Marketing  Agreement  Act 
of  1937  (Act),  in  connection  with  the 
provision"  for  the  adoption  of  new 


marketing  orders,  which  require  that  the 
Secretary  determine  that  the  issuance  or 
amendment  of  an  order  is  favored  by 
two-thirds  of  the  growers  voting  or  by 
growers  representing  two-thirds  of  the 
volume  of  production. 

Given  the  low  level  of  Florida  Indian 
River  grapefruit  grower  participation  in 
the  referendum  and  the  failure  of  voting 
growers  to  substantially  favor 
continuance,  the  results  demonstrate  a 
lack  of  substantial  support  for 
continuation  of  their  order.  In  the 
absence  of  substantial  industry  support 
marketing  order  operations  tend  to  be 
less  effective.  Experience  in  similar 
circumstances  indicates  that  it  often 
becomes  difncult  for  marketing  order 
committees  to  obtain  the  requisite 
majority  of  votes  necessary  to  approve 
recommendations  for  implementing 
order  authorities.  Moreover,  a 
committee  may  experience  difficulty  in 
obtaining  compliance  with  order 
requirements  from  all  handlers  in  such 
circumstances. 

Therefore,  based  on  the  foregoing 
considerations.  Marketing  Order  No.  912 
regulating  the  handling  of  grapefruit 
grown  in  the  Indian  River  district  in 
Florida  and  all  rules,  regulations  and 
supplementary  orders  issued  thereunder 
are  hereby  terminated,  effective  July  31, 
1987. 

The  Food  Security  Act  of  1985 
requires  the  Secretary  to  notify 
Congress  60  days  in  advance  of  the 
termination  of  any  Federal  marketing 
order.  Congress  was  so  notified  on  May 
26, 1987. 

Therefore,  pursuant  to  section 
8c(16)(A)  of  the  Act,  it  is  found  that 
Marketing  Order  No.  912,  regulating  the 
handling  of  Grapefruit  Grown  in  the 
Indian  River  District  in  Florida  issued 
under  the  Agricultural  Marketing 
Agreement  Act  of  1937.  as  amended  (7 
U.S.C.  601-674)  and  all  rules  and 
regulations  and  supplementary  orders 
heretofore  issued  thereunder  and  now 
effective  do  not  tend  to  effectuate  the 
declared  policy  of  the  Act. 

As  provided  in  §  912.70  of  the  order, 
on  and  after  the  effective  date  hereof, 
the  members  of  the  IRGC  shall,  for  the 
purpose  of  liquidating  the  affairs  of  the 
committee,  continue  as  trustees  of  all 
funds  and  property  then  in  its 
possession  or  under  its  control, 
including  claims  for  any  funds  unpaid  or 
property  not  delivered  at  the  time  of 
such  termination.  However,  in  order  to 
provide  for  an  expeditious  liquidation  of 
IRGC  operations,  the  terms  of  such 
trustees  shall  expire  on  October  31, 
1987. 


Ust  of  Subjects  in  7  CFR  Part  912 

Marketing  orders.  Indian  River, 
Grapefruit. 

PART  9 12— (REMOVED] 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  912  is  removed. 

(7  U.S.C.  601-674) 

Dated:  |une  1. 1987. 
Karen  K.  Darling. 

Deputy  Assistant  Secretary.  Marketing  and 
Inspection  Services. 
(FR  Doc.  87-12866  Filed  &-4-87:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

I  Docket  No  86-CE-09-AD;  Amdt.  39-5637) 

Airworthiness  Directives;  Beecti 
Models  1900  and  1900C  Airplanes 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Final  rule. 


summary:  This  amendment  revises 
Airworthiness  Directive  (AD)  85-21-07, 
Amendment  39-5295.  applicable  to 
Beech  Models  1900  and  1900C  airplanes. 
The  revision  to  the  AD  gives  owners/ 
operators  the  additional  option  of 
removing  the  lower  performance  data 
from  the  POH/AI-'M.  replacing  it  with 
the  higher  performance  data  originally 
published  in  the  manual,  and  operating 
the  airplane  in  accordance  with  the 
original  performance  data  when  a  Beech 
performance  restoration  kit  has  been 
installed  on  the  airplane.  Installation  of 
the  performance  restoration  kit  will 
assure  airplane  performance  equal  to  or 
better  than  that  originally  published  in 
the  POH/AFM,  and  eliminate  any 
unsafe  conditions  that  could  result  when 
airplane  performance  is  not  equal  to  or 
better  than  performance  data  published 
in  the  POH/AFM. 

dates:  Effective  date:  July  10,  1987. 
Compliance:  As  prescribed  in  the 
body  of  the  AD. 

ADDRESSES:  Ekech  Letter  52-85-1948 
dated  October  21, 1985,  applicable  to 
this  AD  may  be  obtained  from  Mr.  Lou 
GoUin,  Beech  Aircraft  Service 
Engineering.  Depariment  52,  P.O.  Box  85. 
Wichita,  Kansas  67201.  This  information 
may  be  examined  at  the  Rules  Docket, 
FAA,  Office  of  the  Regional  Counsel. 
Room  1558,  601  East  12th  Street,  Kansas 
City,  Missouri  64106. 


FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Carlos  Blacklock,  ACE-160W, 
Wichita  Aircraft  Certification  Office. 
Federal  Aviation  Administration,  1801 
Airport  Road,  Room  100.  Wichita, 
Kansas  67209:  Telephone  (316)  946-4433. 
SUPPLEMENTARY  INFORMATION:  A 
Proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  to  revise  AD  85- 
21-07,  Amendment  39-5295.  requiring  a 
revision  to  Beech  Model  1900  and  1900C 
Pilot's  Operating  Handbook  and  FAA 
Approved  Airplane  Flight  Manual 
(POH/AFM)  or  modification  by  Beech 
Kit  Part  Number  (P/N)  114-4013-1  S,  on 
certain  Beech  Model  1900,  Serial 
Numbers  (S/N)  UA-1  through  UA-3.  and 
Beech  Model  1900C,  S/N  UB-1  through 
UB-60  airplanes,  was  published  in  the 
Federal  Register  on  February  18. 1987 
(52  FR  4914).  The  proposal  resulted  from 
a  re-evaluation  of  Airworthiness 
Directive  85-21-07,  Amendment  39-5295, 
published  in  the  Federal  Register  on 
May  2, 1986  (51  FR  16294),  applicable  to 
Beech  Model  1900  airplanes,  which 
requires  a  revision  to  POH/AFM  to 
permit  the  airplane  to  achieve  the 
requirements  of  FAR  135,  Appendix  A, 
paragraph  6(B)(2).  Subsequent  to  that 
publication.  Beech  has  developed 
modifications  which  improve  the  one- 
engine  inoperative  climb  performance  of 
models  1900  and  1900C  airplanes.  Those 
modifications  are  defined  by  Beech  Kit 
Part  Number  (P/N)  114-4013-1  S.  The 
FAA  has  determined  that  the 
improvement  in  one-engine-inoperative 
climb  performance  for  airplanes  fitted 
with  Kit  P/N  114-4013-1  S  is  adequate  to 
ensure  that  production  airplanes  so 
modified  can  achieve  the  levels  of 
performance  set  forth  in  the  basic  POH/ 
AFM  P/N  114-590021-3.  Accordingly, 
the  additional  operating  restrictions  set 
forth  in  interim  addendum  to  POH/AFM 
P/N  114-590021-3  dated  October  21, 
1985,  and  made  mandatory  by  AD  85- 
21-07,  are  not  warranted  for  those 
airplanes  which  have  been  modified  by 
the  installation  of  Kit  P/N  114-^013-1  S. 
Beginning  with  Beech  Model  1900.  S/N 
UA-4,  and  1900C,  S/N  UB-61,  UC-1,  and 
UD-1,  the  basic  design  criteria  was 
revised  so  that  the  components  of  Kit  P/ 
N  114-4013-1  S  will  be  installed  during 
the  initial  manufacturing  process.  For 
this  reason,  the  provisions  of  this  AD 
are  revised  to  limit  the  applicability  of 
airplanes  to  those  manufactured  prior  to 
the  above  serial  numbers.  Certain  of  the 
Beech  Model  1900,  S/N  UA-1  through 
UA-3,  and  1900C,  S/N  UB-1  through 
UB-60,  with  have  Kit  P/N  114-4013-1  S 
fitted  during  production.  In  addition. 
Beech  has  plans  to  retrofit  in-service 
airplanes  in  the  field.  The  proposed 
revision  therefore  defines  the  AD  as 


applicable  only  to  specified  serial- 
numbered  airplanes,  identifies  the  Kit  P/ 
N  114-4013-1  S  as  an  alternate  means  of 
compliance,  and  sets  forth  a  procedure 
to  be  followed  in  recording  compliance 
with  this  AD  for  those  airplanes 
modified  by  Kit  P/N  114-4013-1  S  in  the 
field.  The  kit  would  relieve  operators 
from  applying  the  additional  weight, 
altitude,  and  temperature  restrictions 
imposed  by  the  interim  addendum. 

Interested  persons  have  been  afforded 
an  opportunity  to  comment  on  the 
proposal.  No  comments  or  objections 
were  received  on  the  proposal  or  the 
FAA  determination  of  the  related  cost  to 
the  public.  Accordingly,  the  proposal  is 
adopted  without  change.  The  FAA  has 
determined  that  this  regulation  only 
involves  63  sirplanes.  Beech  Aircraft 
Corporation  is  furnishing  and  installing 
the  kits  at  no  cost  to  the  operators  and 
owners;  therefore,  this  action  will  not 
impose  an  adverse  economic  impact  on 
the  owners. 

Therefore,  I  certify  that  this  action  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291:  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979);  and  (3)  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  regulatory  docket.  A 
copy  of  it  may  be  obtained  by  contacting 
the  Rules  Docket  at  the  location 
provided  under  the  caption 

"ADDRESSES". 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aviation  Safety, 
Aircraft,  safety. 

Adoption  of  the  Amendment 
PART  39— [AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  §  39.13  of  Part  39  of  the  FAR  as 
follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423; 
49  U.S.C.  106(g)  (Revised.  Pub.  L  97-449, 
January  12,  1983);  and  14  CFR  11.89. 

§39.13    [Amended] 

2.  By  revising  AD  85-21-07, 
Amendment  39-5295,  as  follows: 

Revise  the  applicability  statement  to 
read  as  follows: 

"BEECH:  Applies  to  Models  1900  (Serial 

Numbers  UA-1  through  UA-3)  and  1900C 
(Senal  Numbers  UB-1  through  UB-60) 
airplanes  certificated  in  any  category." 


Revise  paragraph  (d)  to  read  as 
follows: 

(d)  The  requirements  of  paragraphs  (a),  (b), 
and  (c)  do  not  apply  to  airplanes  which  have 
installed  Beech  Kit  Part  Number  (P/N)  114- 
4013-1  S.  Airplanes  with  this  kit  installed 
may  operate  in  accordar>ce  with  the 
limitations  and  procedures  shown  in  Beech 
Model  1900/1900C  Pilots  Operating 
Handbook  and  FAA  Approved  Airplane 
Flight  Manual  (POH/AFM),  P/N  114-590021- 
3. 

Add  paragraph  (e): 

(e)  An  equivalent  means  of  compliance 
with  this  AD,  if  used,  must  be  approved  by 
the  Manager,  Wichita  Aircraft  Certification 
OfTice.  FAA.  1801  Airpori  Road,  Wichita, 
Kansas  67209;  Telephone  (316)  946-4400. 

All  persons  affected  by  this  directive 
may  obtain  copies  of  the  documents 
referred  to  herein  upon  request  to  Mr. 
Lou  GoUin,  Beech  Aircraft  Service 
Engineering,  Department  52.  P.O.  Box  85, 
Wichita,  Kansas  67201:  or  may  examine 
the  documents  referred  to  herein  at 
FAA,  Office  of  the  Regional  Counsel, 
Room  1558,  601  East  12th  Street,  Kansas 
City,  Missouri  64106. 

This  amendment  becomes  effective  on 
July  10, 1987. 

Issued  in  Kansas  City,  Missouri,  on  May  26, 
1987. 

ferold  M.  Chavkin, 

Acting  Director,  Centra] Region. 

[FR  Doc.  87-12776  Filed  6-4-87;  8:45  am] 
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14  CFR  Part  39 

[Docket  No.  87-NM-03-AD;  Amdt  39-5635 J 

Airworthiness  Directives;  Boeing 
Model  747  Airplanes 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  Boeing  Model  747  series 
airplanes,  which  requires  the 
installation  of  a  hydraulic  fuse  in  the 
number  4  hydraulic  system.  This 
amendment  is  prompted  by  a  report  of 
loss  of  all  four  hydraulic  systems  when 
failure  of  the  rear  pressure  bulkhead 
resulted  in  loss  of  the  vertical  stabilizer, 
which  in  turn  severed  the  hydraulic 
lines.  This  condition,  if  not  corrected, 
could  result  in  loss  of  all  four  hydraulic 
systems  and  inability  to  control  the 
airplane  if  the  vertical  stabilizer  were 
lost  or  severely  damaged. 
EFFECTIVE  DATE:  July  13,  1987, 
ADDRESS:  The  Apphcable  service 
information  may  be  obtained  from  the 
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Boeing  Commerciai  Airplane  Company, 
P.O.  Box  3707.  Seattle.  Washington 
98124.  This  information  may  be 
examined  at  FAA,  Northwest  Mountain 
Region.  17900  Pacific  Highway  South. 
Seattle.  Washington,  or  the  Seattle 
Aircraft  Certification  OfFiGe.  9010  East 
Marginal  Way  South.  Seattle. 
Wiishington 

FOR  FURTHER  INFORMATION  CONTACT 
Mr  Robert  C.  McCracken.  Aerospace 
Engineer,  Systems  and  Equipment 
Branch.  ANM-130S;  telephone  (2061  431- 
1947.  Mailing  address:  FAA.  Northwest 
Mountain  Region.  17900  Pacific  Highway 
South.  C-68966,  Seattle.  Washington, 
9Blfifl 
SUPPLEMENTARY  INFORMATION:  A 

proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  which  requires 
the  installation  of  a  hydraulic  fuse  in  the 
numt)er  4  hydraulic  system  on  Boeing 
Model  747  airplanes,  was  published  in 
the  Federal  Register  on  February  25. 
1987  (52  FR  5546). 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter,  the  Air  Transport 
Association  of  America,  noted  that  the 
members  affected  by  the  proposed  rule 
hz^  no  objections  to  ilp  oonienl*. 
•     Anottier  i,v.-.r..cr.tc..  the  National 
Transportation  Safety  Board,  suppo.  ted 
the  proposed  rule,  and  urged  the  F.  vA  to 
expedite  the  final  rulemaking  action. 

A  third  commenter,  The  Boeing 
Company,  objected  to  a  statement  in  the 
preamble  to  the  NPRM  which  indicated 
that,  during  a  particular  incident,  the 
crew  of  a  Boeing  Model  747  airplane 
was  unable  to  control  the  airplane  after 
hydraulic  lines  for  all  four  hydraulic 
systems  were  severed.  The  commenter 
suggested  that  this  statement  was 
incorrect,  and  that  the  airplane  in  that 
incident  was  controllable  to  a  limited 
degree  about  all  axes  using  differential 
and  symmetric  thrust.  The  FAA  does  not 
agree  totally  with  this  comment.  While 
some  very  limited  control  was 
apparently  available  using  differential 
thrust,  it  was  not  adequate  to  enable  the 
pilot  to  land  the  airplane  safely.  The 
FAA.  therefore,  considers  the  referenced 
statement  to  be  accurate. 

The  same  commenter  noted  that  the 
NPRM  referred  to  overpressurization  of 
the  vertical  stabilizer  as  an  event 
leading  to  the  loss  of  the  major  portion 
of  the  stabilizer,  which  in  turn  led  to  loss 
of  all  four  hydraulic  systems.  The 
commenter  noted  that  the  installation  of 
an  access  cover  at  the  base  of  the 
vertical  stabilizer,  as  required  by  AD 


8&-08-02.  prevents  overpressurization  of 
the  fm.  While  the  FAA  agrees  with  this 
observation,  the  unsafe  condition 
addressed  in  this  AD  is  the  potential 
loss  of  all  four  hydraulic  systems 
resulting  from  a  single  event.  While  AD 
86-08-02  addresses  one  cause  of  such  an 
event,  it  does  not  eliminate  the  unsafe 
condition.  Installation  of  a  hydraulic 
fuse  will  ensure  that  one  hydraulic 
system  will  remain  after  such  an  event. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

It  is  estimated  that  113  airplanes  of 
U.S.  registry  will  be  affected  by  this  AD, 
that  it  will  take  approximately  27  man- 
hours  per  airplane  to  accomplish  the 
required  actions,  that  the  average  labor 
cost  will  be  $40  per  man-hour,  and  that 
it  would  cost  $1,271  per  airplane.  Based 
on  these  Figures,  the  total  cost  impact  of 
the  AD  on  U.S.  operators  is  estimated  to 
be  $265,663. 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  regulation 
is  not  considered  to  be  major  under 
Executive  Order  12291  or  significant 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034:  February  26, 
1979);  and  it  is  further  certified  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
that  this  rule  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities,  because  few,  if  any,  - 
Model  747  airplanes  are  operated  by 
small  entities.  A  final  evaluation  has 
been  prepared  for  this  regulation  and 
has  been  placed  in  the  docket. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 

Adoption  of  the  Amendment 

PART  39— (AMENDED) 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  {  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  39.13)  as 
follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows; 

Authority:  4fl  U.S.C.  1354(a),  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449, 
,  January  12.  1983);  and  14  CFR  11.89. 

§39.13    (Amended) 

2.  By  adding  the  following  new 
airworthiness  directive: 

Boeing:  Applies  to  Model  747  series  airplanes, 
listed  in  Boein;;  Service  Bulletin 
747-29-2063.  dated  Deceint)er  23,  1906. 
cerliHcaled  in  any  c«lej?ory  Compliance 
required  as  indicated,  unless  previously 
accomplished. 


To  prevent  the  loss  of  all  four  hydraulic 
systems  in  the  event  of  severe  damage  to  or 
loss  of  the  vertical  ilabilizer,  accomplish  the 
following: 

A.  Within  the  next  24  months  after  the 
effective  date  of  this  AD.  modify  the  number 
4  hydrauhc  system  by  installing  a  hydraulic 
fuse  in  accordance  with  Boeing  Service 
Bulletin  747-2&-2063,  dated  December  23, 
1988,  or  later  FAA-approved  revision. 

B.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provide  an  acceptable  level  of  safety,  may  be 
used  when  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office.  FAA.  Northwest 
Mountain  Region. 

C.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21  199  to 
operate  airplane  to  a  base  for 
accomplishment  of  the  modification  required 
hy  this  AD 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  the  Boeing  Commercial 
Airplane  Company,  P.O.  Box  3707, 
Seattle,  Washington  98124-2207.  These 
documents  may  be  examined  at  FAA, 
Northwest  Mountain  Region,  17900 
Pacific  Highway  South,  Seattle. 
Washington,  or  the  Seattle  Aircraft 
Certification  Office,  9010  East  Marginal 
Way  South,  Seattle,  Washington. 

This  amendment  becomes  effective 
luly  13. 1987. 

Issued  in  Seattle.  Washington,  on  May  26. 
1987. 

Frederick  M.  Isaac 

Acting  Director.  Northwest  Mountain  Region. 
[FR  Doc.  87-12777  Filed  6-4-87;  8:45  am) 

BILUNQ  CODE  491»-1»-M 


14  CFR  Part  39 

(Docket  No.  87-NM-50-AD;  Amdt.  39-5636) 

Alrworttiiness  Directives;  McDonnell 
Douglas  Model  DC-9-80  (MD-80) 
Series  Airplanes.  Fuselage  Numbers 
909Througri  1350 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 

action:  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  DC-ft-80  (MD-80) 
series  airplanes,  which  requires 
inspection  and  retorqueing  of  the  torque 
link  upper  attach  bolt  on  the  main 
landing  gear  (MLG).  This  amendment  is 
prompted  by  reports  of  failure  of  the 
torque  link  upper«ttach  bolt.  This 
condition,  if  not  corrected,  could  result 
in  loss  of  directional  control  of  the 
aircraft  when  landing  or  taking  off,  or 


damage  to  the  aircraft  upon  retraction  of 
the  MLG. 

EFFECTIVE  DATE:  June  22. 1987. 

ADDRESSES;  The  applicable  service 
information  may  be  obtained  from 
McDonnell  Douglas  Corporation.  3855 
Lakewood  Boulevard,  Long  Beach, 
California  90846,  Attention;  Director, 
Publications  and  Training,  Cl-750  (54- 
60).  This  information  may  be  examined 
at  the  FAA,  Northwest  Mountain 
Region,  17900  Pacific  Highway  South, 
Seattle,  Washington,  or  at  4344  Donald 
Douglas  Drive,  Long  Beach,  California. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  John  L.  Cecil,  Aerospace  Engineer, 
Airframe  Branch,  ANM-120L,  FAA, 
Northwest  Mountain  Region,  Los 
Angeles  Aircraft  Certification  Office. 
4344  Donald  Douglas  Drive,  Long  Beach, 
California  90808;  telephone  (213)  514- 
6319. 

SUPPLEMENTARY  INFORMATION:  The  FAA 

received  reports  of  seven  failures  of 
main  landing  gear  (MLG)  torque  link 
upper  attach  bolts,  P/N  3935363,  on  DC- 
9-80  series  airplanes.  The  failure  of  this 
bolt  has  been  attributed  to  stress 
corrosion  caused  by  over-torqueing  of 
the  bolt.  Loss  of  the  bolt  could  result  in 
rotation  of  the  lower  strut  piston  and 
wheel  assembly,  resulting  wheel 
scrubbing  or,  should  the  angle  be  large, 
directional  control  problems  or  blowout 
of  the  MLG  tires.  Substantial  damage  in 
the  wheel  well  area  upon  retraction  of 
the  MLG  may  also  occur. 

Douglas  Aircraft  Company  issued 
Telexes  No.  MD-80-COM-S-FWM, 
dated  March  19,  1987,  and  No.  MD-80- 
COM-7-FWM,  dated  March  26, 1987,  to 
operators  of  Model  DC-9-80  series 
airplanes  to  alert  them  to  the  reports  of 
failures  of  the  bolt  and  to  recommend 
visual  inspections  as  preliminary 
remedial  action. 

The  FAA  has  reviewed  and  approved 
Douglas  Aircraft  Alert  Service  Bulletin 
A32-220,  dated  April  20, 1987,  which 
describes  inspections  and  modifications 
of  torque  arm  attach  bolt,  P/N  3935363, 
on  the  DC-9  series  MLG  assembly,  to 
ensure  integrity  of  the  subject  bolt. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  the 
same  type  design,  this  AD  requires 
inspection  and  modification  to  insure 
proper  torqueing  of  the  bolt  in 
accordance  with  the  service  bulletin 
previously  mentioned. 

Since  a  situation  exists  that  requires 
immediate  adoption  of  this  regulation,  it 
is  found  that  notice  and  public 
procedure  hereon  are  impracticable,  and 
good  cause  exists  for  making  this 


amendment  effective  in  less  than  30 
days. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  is  not  considered  to  be  major  under 
Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Order  12291  with 
respect  to  this  rule  since  the  rule  must 
be  issued  immediately  to  correct  an 
unsafe  condition  in  aircraft.  It  has  been 
further  determined  that  this  document 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034;  February  26. 1979).  If  this 
action  is  subsequently  determined  to 
involve  a  significant/major  regulation,  a 
final  regulatory  evaluation  or  analysis, 
as  appropriate,  will  be  prepared  and 
placed  in  the  regulatory  docket 
(otherwise,  an  evaluation  or  analysis  is 
not  required). 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 
Adoption  of  the  Amendment 

PART  39— [AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  §  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  39.13)  as 
follows; 

1,  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority;  49  U.S.C,  1354(a),  1421  and  1423; 
49  U.S.C.  106(g)  (Revised,  Pub.  L  97-449, 
January  12, 1983);  and  14  CFR  11.89. 

§39.13    [Amended] 

2.  By  adding  the  following  new 
airworthiness  directive: 

McDonnell  Douglas:  Applies  to  McDonnell 

Douglas  Model  DC-&-81,  -82.  -83  (MD- 
81,  -82,  -83)  series  airplanes.  Fuselage 
Numbers  909  through  1350.  certificated  in 
any  category.  Compliance  required  as 
indicated  unless  previously 
accomplished. 
To  ensure  the  integrity  of  the  main  landing 
gear  upper  torque  link  attach  bolts,  P/N 
3935363,  accomplish  the  following: 

A.  Within  7  days  after  the  effective  date  of 
this  AD,  in  accordance  with  the 
Accomplishment  Instructions  of  Douglas 
Aircraft  Alert  Service  Bulletin  A32-22a  dated 
April  20, 1987,  or  later  FAA-approved 
revision,  perform  a  visual  inspection  to  verify 
the  installation  of  the  left  and  right  main 
landing  gear  upper  torque  arm  attach  bolt, 
washer,  and  nut.  If  a  bolt  is  missing,  prior  to 
further  flight  replace  with  a  new  or 
serviceable  bolt,  washer,  and  nut.  If  the 
original  bolt,  washer,  and  nut  are  present, 
repeat  visual  inspections  of  the  original  bolt, 
washer,  and  nut  at  intervals  not  to  exceed  7 
days  until  the  requirements  of  paragraph  B. 
or  C.  below,  are  accomplished. 


B.  Within  90  days  after  the  effective  date  of 
this  AD,  in  accordance  with  the 
Accomplishment  Instructions  of  Douglas 
Aircraft  Alert  Service  Bulletin  A32-220,  dated 
April  20, 1987.  or  later  FAA-approved 
revision,  perform  an  ultrasonic  inspection  of 
the  attach  bolt  for  defects.  If  no  defects  are 
found,  loosen  and  retighten  the  original  nut  to 
a  torque  of  80  to  100  foot-pounds.  Repeat  the 
ultrasonic  inspections  at  intervals  not  to 
exceed  180  days  until  the  requirements  of 
paragraph  C,  below,  are  accomplished.  If  a 
defect  is  found,  prior  to  further  flight  replace 
with  a  new  or  serviceable  bolt,  washer,  and 
nut. 

C.  Accomplishment  of  the  magnetic  particle 
inspection  of  the  bolt  in  accordance  with  the 
Accomplishment  Instructions  of  Douglas 
Aircraft  Alert  Service  Bulletin  A32-220,  dated 
April  20, 1987.  or  later  FAA-approved 
revision,  constitutes  terminating  action  for 
the  repetitive  inspections  required  by 
paragraphs  A.  and  B.,  above,  if  no  defects  arc 
found  as  a  result  of  the  magnetic  particle 
inspection.  If  a  defect  is  found,  prior  to 
further  flight  replace  with  a  new  or 
serviceable  bolt,  washer,  and  nut. 

D.  Installation  of  new  or  serviceable  bolt. 
washer,  and  nut  in  accordance  with  the 
Accomplishment  Instructions  of  Douglas 
Aircraft  Alert  Service  Bulletin  A32-220.  dated 
April  20, 1987,  or  later  FAA-approved 
revision,  constitutes  terminating  action  for 
the  repetitive  inspections  required  by  this 
AD. 

E.  Alternate  means  of  compliance  which 
provide  an  acceptable  level  of  safety  may  be 
used  when  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office,  FAA 
Northwest  Mountain  Region. 

F.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  information  from  the 
manufacturer  may  obtain  copies  upon 
request  to  McDonnell  Douglas 
Corporation,  3855  Lakewood  Boulevard, 
Long  Beach,  California  90846,  Attention; 
Director,  Publications  and  Training.  Cl- 
750  (54-60).  This  information  may  be 
examined  at  the  FAA,  Northwest 
Mountain  Region.  17900  Pacific  Highway 
South.  Seattle,  Washington  or  the  Los 
Angeles  Aircraft  Certification  Office, 
4344  Donald  Douglas  Drive,  Long  Beach, 
California. 

This  Amendment  becomes  effective 
June  22, 1987. 

Issued  in  Seattle.  Washington,  on  May  26, 
1987. 

Frederick  M.  Isaac. 

Acting  Director.  Northwest  Mountain  Region. 
[FR  Doc.  87-12778  Filed  6-4-87;  8:45  am) 
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14CFRPaf171 

lMr%fimcm  Docket  No  S7-ASW-a| 

Designation  o(  Transitk>n  Area; 
Stamford,  TX 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 


SUMMAMY:  This  amendment  will 
designate  a  transition  area  at  Stamford, 
TX.  The  intended  effect  of  the 
amendment  is  to  provide  adequate 
controlled  airspace  for  aircraft 
executing  a  new  standard  instrument 
approach  procedure  (SIAP)  to  the 
Arledge  Field  Airport,  Stamford.  TX, 
utilizing  the  new  Stamford 
nondirectional  radio  beacon  (NDB).  This 
amendment  is  necessary  to  ensure 
segregation  of  aircraft  operating  to  and 
from  the  airport  under  instrument  flight 
rules  (IFR)  and  other  aircraft  operating 
under  visual  flight  rules  (VFR).  This 
action  will  change  the  airport  status 
from  VFR  to  IFR. 

EFFECTIVE  DATE;  0901  UTC.  July  30,  1987. 
FOR  PURTMER  INFO«MATK>N  CONTACT 
David  |.  Soiider,  Airspace  and 
Procedures  Branch  (ASW-535),  Air 
Traffic  Division.  Southwest  Region, 
Federal  Aviation  Administration.  Fort 
Worth,  TX  76193-0530,  telephone  (817) 
624-5.S3S 
SUPPtfMENTARY  INFORMATION: 

History 

On  March  11, 1987,  the  FAA  proposed 
to  amend  Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  71)  to 
designate  a  transition  area  at  Stamford, 
TX  (52  FR  9313). 

Interested  persons  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received  Except  for  editorial 
changes,  this  amendment  is  that 
proposed  in  the  notice.  Section  71.181  of 
Part  71  of  the  Federal  Aviation 
Regulations  was  repubUshed  in 
Handbook  7400.6C  dated  January  2. 
1987. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  designates 
a  transitron  area  at  Stamford,  TX.  To 
enhance  airport  usage  a  new  instrument 
approach  procedure  is  being  developed 
for  the  Arledge  Field  Airport.  Stamford, 
TX.  utilizing  the  Stamford  NDB  as  a 
navigational  aid.  This  NDB  will  provide 
new  navigational  guidance  for  aircraft 
utilizing  the  airport.  The  development  of 
a  new  instrument  approach  procedure. 


based  on  this  navigational  aid,  entails 
designation  of  a  transition  area  at 
Stamford.  TX,  at  and  above  700  feet 
above  ground  level  within  which  aircraft 
are  provided  air  traffic  control  serMces 
Transition  areas  are  designed  to  contain 
IVR  operations  in  controlled  airspace 
during  portions  of  the  terminal  operation 
and  while  transitmg  between  the 
terminal  and  en  route  environment.  The 
intended  effect  of  this  section  is  to 
ensure  segregation  of  aircraft  using  the 
approach  procedure  under  IKR  and  other 
aircraft  operating  under  VFR,  This 
action  will  change  the  airport  status 
from  VFR  to  IFR. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore— (1)  is  not  a  "maior 
rule"  under  Executive  Order  12291:  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979):  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  In  14  CFR  Part  71 

Aviation  safety.  Control  zones, 


Issued  in  Fort  Worth.  TX.  on  May  19.  1987. 
Lairy  L  Craig, 

Assistant  Manager.  Air  Traffic  Divition. 

Southwest  Region. 

(FR  Doc  87-ir784  Filed  6-«-87:  8.45  am] 
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Transition  areas. 

Adoption  of  the  Amendment 

PART  71— (AMENDED) 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  is 
amended  as  follows: 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S  C.  1348(a),  1354(a).  1510; 
ExecuUve  Order  10654;  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449.  )anuary  12. 1983);  14 
CFR  11.69. 

5  71.181    [Amendedl 

2.  Section  71.181  is  amended  as 
follows: 

Stamford,  TX  New 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.5-nule 
radius  of  the  Arledge  Field  Airport,  (latitude 
32*  54  38'  N..  longitude  99'  44'  02'  W.)  and 
within  5  miles  each  side  of  the  ITT  bearing 
from  the  Stamford  NDB.  (latitude  32*  52'  07' 
N..  longitude  99*  43'  58'  W),  extending  from 
the  6.5-mile  radius  area  to  14  miles  south  of 
the  airport;  excluding  that  portion  that 
coincides  with  the  Abilene.  TX,  transition 


14  CFR  Parts  71  and  73 
(Airspace  Docket  No.  87-AH«#-171 

Revocation  of  Rcstrtcted  Area  R- 
3202D;  SaykH  Creek,  »0 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule. 


summary:  This  action  revokes 
Restncted  Area  R-3202D  located  near 
Saylor  Creek,  ID.  This  action  is 
necessary  since  the  United  States  Air 
Force  (USAF)  no  longer  uses  the 
airspace  for  hazardous  type  activities. 
This  action  restores  for  public  use 
previously  restricted  airspace. 
EFFECTIVE  DATE:  0901  irTC.  July  30,  1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  B.  Oltmanns.  Airspace  Branch 
(ATO-240),  Airspace-Rules  and 
Aeronautical  Information  Division,  Air 
Traffic  Operations  Service.  Federal 
Aviation  Administration.  800 
Independence  Avenue  SW., 
Washington,  DC  20591;  telephone  (202) 
267-9254. 
SUPPLEMENTARY  INFORMATION: 

The  Rule 

These  amendments  to  Parts  71  and  73 
of  the  Federal  Aviation  Regulations 
revoke  Restncted  Area  R-3202D  located 
near  Saylor  Creek.  ID  This  restncted 
area  is  also  removed  from  the 
Continental  Control  Area.  This  action  is 
necessary  since  the  USAF  is  no  longer 
using  the  airspace  for  hazardous 
activities.  Because  the  purpose  of  the 
area  no  longer  exists  and  because  the 
action  would  simply  restore  the  airspace 
to  public  use.  I  find  that  notice  and 
public  procedure  under  5  U.S.C.  533(b) 
are  unnecessary  because  these  actions 
are  minor  amendments  in  which  the 
public  would  not  be  particularly 
interested.  Sections  71.151  and  73.32  of 
Parts  71  and  73  of  the  Federal  Aviation 
Regulations  were  republished  in 
Handbook  7400.6C  dated  January  2, 
1987. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It  therefore— (1)  is  not  a  ••major 
rule"  under  Executive  Order  12291;  (2)  is 


not  a  "significant  rule"  ui>der  CXTT 
Regulatory  Policiei  and  Procedures  (44 
F'R  110M-,  February  2B,  1979^  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantitd 
number  of  smali  entities  luider  th£ 
critenti  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Parts  71  and 
73 

Aviation  safety.  Continental  control 
area.  Restncted  areas. 

Adoption  of  the  Amendments 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Parts  71  and  73  of  the 
Federal  Aviation  Regulations  (14  CFR 
Parts  71  arnl  73)  are  amended,  as 
follows: 

PART  71— {AI»IE»«DED) 

1.  The  authority  for  Part  71  continues 
to  read  as  follows: 

Authority:  49  U.S.C  134a(a).  1354Ja^  1510: 
F.xecutive  Order  10854:  49  U.E  C.  106[g] 
(Revised  Pub  L  97-449.  January  12, 1983);  14 
CFR  11.89. 


$71,151    (AmeiMMI] 

2.  Section  71.151  is  amended  as 
follows: 

R-3202D  Saylor  Creek.  10  (RemovedJ 
PART 73-^ AMENDED) 

3.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  134a(a).  1354(a).  1510. 
1522;  Executive  Order  10854,  49  U  S.C.  106(s) 
(Revised  Pub.  L.  97-449.  (anuary  12.  1983):  14 
CFR  n.69. 

§73.32    (Amended] 

4.  Section  73.32  is  amended  as  follows: 
R-3202D  Saylor  Creek.  ID  (RemovedJ 

Issued  in  Wnshington.  DC  on  May  2fl.  1987. 
Daniel ).  Peterson, 

Manager,  Airspace-Rules  and  Aerxmautical 
Information  Division 

(FR  Doc  87-12781  Filed  fr-4-e7;  845  am) 
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14  CFR  Parts  71  and  7S 

I  Airspace  Docket  No.  B6-AAL-1 1 

Alteration  and  Establishment  of 
Federal  Akways  and  Jet  Routes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 


auMMAWT:  These  amendments  alter  die 
descriptions  of  Federal  Airways  V-308 
and  V-319  and  establish  Federal  Airway 
V-328  and  Jet  Route  J-179  located  in  the 
State  of  Alaska.  These  actions  impnne 
flight  planning,  enhant^e  traffic  flow  and 
reduce  controller  workload. 
EFFCCnvC  DATE  0901  UTC,  July  30, 1987. 
FOR  FURTHER  MFORMATION  CONTACT. 

Lewis  W.  Still.  Airspace  Branch  (ATO- 
240),  Airspace-Rules  and  Aeronautical 
Information  Divisioa  Air  TraJTic 
Operations  Service.  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW.  Washingtori.  DC  20591; 
telephooe  (202)  267-925a 
SUmjEMCNTAKY  WtFORMATION: 

History 

On  March  6,  1987,  the  FAA  proposed 
to  amend  Parts  71  and  75  of  the  Federal 
Aviation  Regulation  (14  CFR  Parts  71 
and  75)  to  alter  the  descnptions  of  VOR 
Federal  Airways  V-306  and  V-319  and 
establish  VOR  Federal  Airway  V-328 
and  Jet  Route  J-179  located  in  the  State 
of  Alaska  (52  FR  6989).  Interested 
parties  were  invited  to  participate  in  this 
rulemaking  proceeding  by  submitting 
written  comments  on  the  proposal  to  the 
FAA.  No  comments  obfecting  to  the 
proposal  were  received.  Except  for 
editorial  changes,  these  amendments  are 
the  same  as  those  proposed  in  the 
notice.  Sections  71.125  and  75.100  of 
Parts  71  and  75  of  the  Federal  Aviation 
Regulations  were  republished  in 
Handbook  74O0.BC  dated  January  2. 
1987. 

The  Rule 

These  amendments  to  Parts  71  and  75 
of  the  Federal  Aviation  Regulations  alter 
the  descriptions  of  Federal  Airways  V- 
308  and  V-319  and  estaWish  Federal 
Airway  V-328  and  Jet  Route  J-179 
located  in  the  State  of  Alaska.  These 
actions  improve  flight  pUnnuig.  enhance 
traffic  flow,  reduce  controller  workload 
and  provide  additional  controlled 
airspace. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  techntcal  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  '•significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26.  1979);  and  (3) 
does  not  warrant  preparahon  of  a 
regulatory  e\'alnaticHi  as  the  anticipated 
impact  IS  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 


substantial  number  of  smail  entittes 
under  the  criteria  of  the  Regulatory- 
Flexibility  Act. 

List  of  Subjects  tn  14  CFH  Parts  71  atrd 
75 

Aviation  safety,  VOR  Federal  airways 
and  jet  routes. 

Adoption  of  the  Amendments 

Accordiogly.  pursuant  to  the  authority 
delegated  to  me.  Parts  73  and  75  of  the 
Federal  Aviation  Regulations  (14  CFR 
Parts  71  aikd  75)  is  amended,  as  follows: 

PART  71— {AMEI40E0] 

1.  The  authority  dlatioo  for  Part  71 
continues  to  read  as  follows: 

Authority-:  ««»  U  SC  134«Ih).  lS54(a).  1510: 
Executive  Order  10854  49  U  S.C.  106(gl 
(Revwed  Pub  L  97-449,  (anuan  12.  1983;  14 
CFR  11.69. 

S  71.125    {AntendedJ 

2-  Section  71.125  is  amended  as 
follows; 

V^20a     lAjneBded] 

B\  renicmne  the  words  "Proin  Bethel  AK. 
via"  and  subsutotinji  the  words  '•From 
Quinhagak,  AK.  via  Bethel.  AK;" 

V-319    (Amended) 

By  removing  the  words  "From  INT  Srsters 
Isiand.  AK.  272'  and  Yakntal.  AK.  J39' 
rad»ai«;  66  « lies  20  MSL  40  miles  12  AGL  via 
Yakutat."  and  substituting  the  words  "From 
Yakutat  AK.  vi*" 

V-328     (New) 
From  DiHingham,  AK,  via  Quinhagak,  AK; 

to  Kipnuk.  AX. 

PART  75-(  AMENDED] 

3.  The  authority  citation  for  Part  75 
continues  to  read  as  follows: 

Authorit>':  49  U  S  C  1348(a).  1354(a),  1510: 
Executire  Order  KieS4.  49  U.S.C.  106(g) 
(Re\nsed  P»b  L  97-M9.  January  12. 1983):  14 
CFR  11.89 

i7S.1O0    lAmended] 

4.  Sectton  "S.IOO  is  amended  as 
foUowr 

1-179    [NewJ 

From  Sparrevohn  AX,  via  Aniak.  AK.  NDB; 

I.  St  Mary  s.  AK.  .\DB 

Issued  in  Washington.  DC,  on  May  28. 1987. 
Daniel  )■  Petersoa. 

Manager,  .■\irspace — Rules  and  Aeronaaticol 

Information  Divisioa. 

[FR  Doc.  87-12785  Filed  6-4-87;  8:45  am) 
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14  CFR  Parts  71  and  75 
(Airspace  Docket  No  86-ASO-241 

Alteration  of  VOR  Federal  Airways. 
Compulsory  Reporting  Points,  and  Jet 
Routes;  Augusta,  GA 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 


suimmary:  These  amendments  alter  9 
Federal  airways,  6  jet  routes  and 
associated  compulsory  reporting  points 
in  the  vicinity  of  Augusta,  GA.  This 
action  is  due  to  the  relocation  and 
renaming  of  the  Augusta  very  high 
frequency  omnidirectional  radio  range 
and  tactical  air  navigational  aid 
(VORTAC)  to  Colliers  VORTAC  with 
which  these  airways  and  jet  routes  are 
aligned.  The  relocation  site  is 
approximately  12  nautical  miles  north  of 
Augusta. 
EFFECTIVE  DATt  mxil  ITC.  July  30, 1987. 

FOR  FURTHER  iNFORMATION  CONTACT: 

Lewis  W.  Still.  Airspace  Branch  (ATO- 
240),  Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic 
Operations  Service.  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW..  Washington.  DC  20591: 
l.-lpphonp:  (202)  267-9250. 
SUPPtEiwENTARy  information: 

History 

On  March  20. 1987,  the  FAA  proposed 
to  amend  Parts  71  and  75  of  the  Federal 
Aviation  Regulations  (14  CFR  Parts  71 
and  75)  to  alter  VOR  Federal  Airways 
V-18.  V-56.  V-155.  V-179,  V-185,  V-311. 
V-323,  V-417  and  V-454  and  Jet  Routes 
J4,  J_i4.  J_52, 1-53, 1-85  and  1-99  and 
associated  compulsory  reporting  points 
(52  FR  8921).  Portions  of  all  of  these  jet 
routes  and  airways  are  currently  aligned 
with  the  Augusta.  GA,  VORTAC  which 
has  been  relocated.  The  VORTAC  has 
been  moved  northward  approximately 
10  miles  and  renamed  "Colliers" 
VORTAC.  Additionally,  Colliers 
VORTAC  would  become  a  compulsory 
reporting  point  on  the  affected  airways 
and  routes.  Interested  parties  were 
invited  to  participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Except  for  editorial 
changes  and  in  V-417  a  dogleg  was 
eliminated  between  Collier.  SC,  and 
Allendale.  SC,  these  amendments  are 
the  same  as  those  proposed  in  the 
notice.  Sections  71.123.  71.203,  71.207 
and  75.100  of  Parts  71  and  75  of  the 
Federal  Aviation  Regulations  were 


republished  in  Handbook  7400.  6C  dated 
January  2, 1987. 
The  Rule 

These  amendments  to  Parts  71  and  75 
of  the  Federal  Aviation  Regulations  alter 
9  VOR  Federal  airways.  6  jet  routes  and 
associated  compulsory  reporting  points 
in  the  vicinity  of  Augusta.  GA.  These 
actions  are  due  to  the  relocation  and 
renaming  of  the  Augusta  VORTAC 
navigational  aid  with  which  these 
airways  and  jet  routes  are  aligned.  The 
relocation  site  is  approximately  12 
nautical  miles  north  of  Augusta. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  28, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Parts  71  and 

75 

Aviation  safety,  VOR  Federal 
airways.  Compulsory  reporting  points. 
Jet  routes. 

Adoption  of  the  Amendments 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  Parts  71  ad  75  of  the 
Federal  Aviation  Regulations  (14  CFR 
Parts  71  and  75)  are  amended,  as 

f.>ll(1WS' 

PART  71— (AMENDED) 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U  SC.  1348(a).  1354(a).  ISlft 
Executive  Order  10854;  49  U.S.C.  106(r) 
(Revised  Pub.  L  97-449.  January  12. 1983);  14 
CFR  11.89. 

§71.123     [Amended! 

2.  Section  71.1ZJ  is  amended  as 
follows: 

V-18  (Amended) 

By  removing  the  words  "INT  Atlanta 
089"  and  Augusta,  GA,  278*  radials; 
Augusta:  INT  Augusta  103*  and 
Charleston,  SC.  296'  radials; 
Charleston."  and  by  substituting  the 
words  "Colliers.  SC;  Charleston.  SC. " 


V-56  (Amended) 

By  removing  the  words  "Augusta. 
CA;"  and  by  substituting  the  words 
"Colliers,  SC;" 
V-155  (Amended) 

By  removing  the  words  "via  Augusta, 
GA;"  and  by  substituting  the  words 
"INT  Columbus  068"  and  Colliers,  SC, 
243'  radials;  Colliers;" 

V-179  (Amended) 

By  removing  the  words  "Augusta,  GA. 
263'  radials"  and  by  substituting  the 
words  "Athens,  GA.  221*  radials" 

V-185  (Amended) 

By  removing  the  words  "Augusta, 
GA;"  and  by  substituting  the  words 
"Colliers,  SC;" 
V-311  (Amended) 

By  removing  "153*"  and  by 
substituting  "154*"  and  also  by  removing 
"296*"  and  by  substituting  "295*" 

V-323  [Amended) 

By  removing  the  words  "Augusta,  GA, 
263*  radials"  and  by  substituting  the 
words  "Athens,  GA,  221*  radials" 

V-417  (Amended) 

By  removing  the  words  "Athens;  INT 
Athens  109*  and  Augusta,  GA,  294* 
radials;  Augusta;  INT  Augusta  148*  and 
Allendale,  SC,  273*  radials;  Allendale;" 
and  by  substituting  the  words  "Athens; 
Colliers,  SC;  Allendale.  SC;" 

v-454  (Amended] 

By  removing  "240*"  and  by 
substituting '241*  ■ 

§71.203    (Amended) 

3.  Section  71.203  is  amended  as 
follows: 

AuguBta,  GA  (Remove) 
Colliers.  CA  (New) 

§  71.207    (Amended) 

4.  Section  71.207  is  amended  as 
follows: 

Augusta.  GA  (Remove) 
Colliers.  CA  (New) 

PART  75— (AMENDED) 

5.  The  authority  citation  for  Part  75 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a),  1364(a),  1510; 
Executive  Order  10854;  49  U.S.C  106(g) 
(Revised  Pub.  L.  97-449.  January  12. 1983);  14 
CFR  11.69. 
§75.100    (Amended] 

6.  Section  75.100  is  amended  as 
follows: 

|-4  (Amended) 

By  removing  the  words  "INT 
Montgomery  051*  and  Augusta,  GA,  273* 
radials;  Augusta;"  and  by  substituting 


the  words  "INT  Montgomery  051*  and 
Colliers.  SC,  268*  radials;  Colliers; ' 

)-14  (Amended) 

By  removing  the  words  "LNT  Atlanta, 
GA,  092*  and  SparUnburg.  SC,  234* 
radials:"  and  by  substituting  the  words 
"INT  Atlanta  087°  and  Spartanburg.  SC. 
234*  radials;" 

(-52  (Amended] 

By  removing  the  words  "Augusta, 
GA;"  and  by  substituting  the  words 
"Colliers,  SC;" 

1-53  (.\roended) 

By  removing  the  words  "Augusta, 
GA; '  and  by  substituting  the  words 
"Colliers,  SC;" 

j-85  [Amended] 

By  removing  the  words  "Augusta, 
GA;"  and  by  substituting  the  words 
"Colliers,  SC;" 

)-99  [Revised) 

From  Colliers,  SC.  via  Knoxville.  TN; 
to  Louisville,  KY. 

Issued  in  Washington.  DG  on  May  28, 1987. 
Daniel  |.  Peterson. 

Manager.  Airspace-Rules  and  Aeronautical 
Information  Division. 

(FR  Doc  87-12786  Filed  6-4-87;  8:45  am) 
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14  CFR  Part  73 

(Airspace  Docket  No.  B6-ASO-3] 

Alteration  of  Restricted  Areas 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  changes  the  times 
of  designation  for  Restricted  Areas  R- 
2102A.  B  and  C.  Fort  McClellan,  AL;  R- 
2104A  and  C.  Huntsville,  AL;  R-2901A. 
B.  C.  D.  E.  F,  G,  II,  and  L  Avon  Park. 
FU  R-2906  Rodman.  FL;  R2907A  and  B. 
Lake  George.  FL;  R-2908  Pensacola,  FL 
R-2910  Pinecastle,  FL;  and  R-7104 
Vieques  Island.  PR.  Based  on  a  review 
of  annual  Restricted  Area  Utilization 
Reports  submitted  by  the  using  agencies, 
the  FAA  has  determined  that  revised 
times  of  designation  are  warranted.  This 
action  reduces  the  times  of  designation 
for  the  above  restricted  areas  from 
continuous  to  specific  times  so  as  to 
provide  for  better  real  time  management 
of  the  nation's  airspace,  reflect  more 
accurately  the  actual  usage  of  the 
airspace,  and  return  unused  airspace  for 
public  use. 

EFFECTIVE  DATE;  0901  UTC,  July  30. 1987. 
FOR  FURTHER  tNFORMATKM  CONTACT: 
Paul  Gallant.  Airspace  Branch  (ATO- 
240).  Airspace  Rules  and  Aeronautical 


Information  Division.  Air  Traffic 
Operations  Service.  Federal  Aviation 
Administration.  800  Independence 
Avenue  SW.,  Washington.  DC  20591; 
telephone:  (202)  267-9253. 
SUPPLEMENTARY  INFORMATtON: 

History 

On  November  13,  1986.  the  FAA 
proposed  to  amend  Part  73  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  73)  to  reduce  the  times  of 
designation  for  Restricted  Areas  R- 
2102A,  B  and  C.  Fort  McClellan.  AL;  R- 
2104A  and  C  Huntsville.  AL;  R-2901A. 
B.  C,  D,  E,  F.  G,  H.  and  1,  Avon  Park,  FL; 
R-2906  Rodman,  FL;  R-2907A  and  B, 
Lake  George,  FL;  R-2908  Pensacola.  FL; 
R-2910  Pinecastle  FL;  and  R-7104 
Vieques  Island,  PR  (51  FR  41116). 
Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Except  for  editorial 
changes,  this  amendment  is  the  same  as 
that  proposed  in  the  notice.  Sections 
73.21,  73.29  and  73.71  of  Part  73  of  the 
Federal  Aviation  Regulations  were 
republished  in  Handbook  7400.6C  dated 
January  2. 1987. 

The  Rule 

This  amendment  to  Part  73  of  the 
Federal  Aviation  Regulations  reduces 
the  times  of  designation  of  the  above 
restricted  areas  to  provide  for  better  real 
time  airspace  management,  reflect  more 
accurately  the  actual  usage  of  the 
airspace  and  return  unused  airspace  for 
public  use. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  73 

Aviation  safety,  Restricted  areas. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  73  of  the  Federal 


Aviation  Regulations  (14  CFR  Part  73)  is 
amended,  as  follows: 

PART  73— [Amended] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  49  U.SC.  1348(a),  1354(a),  1510 
1522;  Executive  Order  10854:  49  U.S.C.  106(g) 
(Revised  Pub.  L.  97-449,  January  12. 1983):  14 
CFR  11.69. 

§73^1     [Amended] 

2.  Section  73,21  is  amended  as  follows: 

R-2102A,  B  and  C  Fort  McClellaa  AL 

(Amended) 

By  removing  the  present  time  of 
designation  and  substituting  the 
following: 

Time  of  designation.  Intermittent.  0800- 
2200  local  time,  daily;  other  times  by  NOT  AM 
6  hours  in  advance. 
R-2104A  and  C  Huntsville.  AL  [Amended] 

By  removing  the  present  time  of 
designation  and  substituting  the 
following: 

Time  of  designation.  Intermittent  0600- 
2000  local  time,  Monday-Saturday:  other 
times  by  NOT  AM  6  hours  in  advance. 

§73.29    I  Amended] 

3.  Section  73.29  is  amended  as  follows: 

R-2901A,  B,  C,  D,  E,  F,  G,  H,  and  L  Avon 

Park  FL  (Amended) 

By  removing  the  present  time  of 
designation  and  substituting  the 
following: 

Time  of  designation.  Intermittent,  0600- 
2400  local  time.  Monday-Friday:  0800-1800 
local  time,  Saturday-Sunday:  other  times  by 
NOTAM  6  hours  in  advance. 

R-2906  Rodman,  FL  (Amended) 

By  removing  the  present  time  of 
designation  ans  substituting  the 
following: 

Time  of  designation.  Intermittent,  0500- 
0100  local  time,  daily;  other  times  by  NOTAM 

6  hours  in  advance. 

R-2907A  and  B  Lake  George,  FL  (Amended) 

By  ^emov^ng  the  present  time  of 
designation  and  substituting  the 
following: 

Time  of  designation.  Intermittent.  0500- 
0100  local  time,  daily;  other  times  by  NOTAM 
6  hours  in  advance. 

R-2910  Pinecastle.  FL  [Amended] 

By  removing  the  present  time  of 
designation  and  substituting  the 
following: 

Time  of  designation.  Intermittent,  sunrise- 
sunset,  daily:  other  Umei  by  NOTAM  24 
hours  in  advance. 

R-2908  Pensacola.  FL  (Amended] 

By  removing  the  present  time  of 
designation  and  substituting  the 
following: 
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Time  of  d«'signalion.  Inlermittenl.  0500- 
0100  local  lime,  daily:  olher  times  by  .\OTAM 
fi  hours  in  advance. 

§73.71     I  Amended  I 

4.  Section  73.71  is  amended  as  follows: 
R-7104  Vieques  Island.  PR  |Amended| 

By  removing  the  present  time  of 
designation  and  substituting  the 
following: 

Time  of  designation.  Inlemiittent,  0600- 
2300  local  time,  daily;  other  limes  by  NOTAM 
24  hours  in  advance. 

Issued  in  Washington.  DC  on  May  28.  1987. 
Daniel  {.  Peterson, 

Manager.  Airspace-Rules  and  Aeronautical 
Information  Division. 
|FR  Doc.  87-12782  Filed  6-4-87:  8:45  am| 
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14  CFR  Part  73 

(Airspace  Docket  No.  86-ASO-161 

Alteration  of  Restricted  Areas 

AGENCV:  Federal  Aviation 
Administration  (FAA).  DOT. 
actiom:  Final  rule. 


summary:  This  action  changes  the  times 
o!  designation  for  Restricted  Areas  R- 
30O2A.  B.  C,  D.  E.  and  F.  Fort  Benning. 
LA;  R-4404A,  B  and  C,  Macon.  MS;  R- 
53 14 A,  B,  C.  D,  E.  F,  G,  H  and  ).  Dare 
County.  NC.  Based  on  a  review  of  the 
annual  Restricted  Area  Utilization 
Reports  submitted  by  the  using  agencies, 
the  FAA  has  determined  that  revised 
times  of  designation  are  warranted.  This 
action  reduces  the  times  of  designation 
for  the  above  restricted  areas  from 
continuous  to  specific  times  so  as  to 
provide  for  better  real  time  management 
of  the  nation's  airspace,  reflect  more 
accurately  the  actual  usage  of  the 
airspace,  and  return  unused  airspace  for 
public  use. 
f  FFECTIVE  DATE:  0001  irVC.  luly  30.  1987. 

FOR  FURTHER  INFOflMATlON  CONTACT: 

I'aul  Gallant.  Airspace  Branch  (ATO- 
240),  Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic 
Operations  Service,  Federal  Aviation 
Administration.  800  Independence 
Avenue  SW.,  Washington.  DC  20591: 
telephone:  (202)  2fi7-fl253. 
SUPPt-EMENTARY  INFORMATION: 

History 

On  November  13. 1986,  the  FAA 
proposed  to  amend  Part  73  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  73)  to  reduce  the  times  of 
designation  for  Restricted  Areas  R- 
3002A,  B,  C,  D,  E  and  F,  Fort  Benning, 
CA;  R^404A,  B  and  C,  Macon,  MS;  and 


R-5314A,  B,  C,  D,  E.  F.  G,  H.  and  ).  Dare 
County.  NC,  from  continuous  to  specific 
times  (51  FR  41114).  Interested  parties 
were  invited  to  participate  in  this 
rulemaking  proceeding  by  submitting 
written  comments  on  the  proposal  to  the 
FAA.  No  comments  objecting  to  the 
proposal  were  received,  however,  the 
U.S.  Air  Force  submitted  a  letter 
identifying  an  error  in  a  portion  of  the 
times  of  use  for  R-5314A.  B,  C.  D,  E,  F, 
C.  H.  and  J,  Dare  County.  NC.  In  the 
NPRM,  the  items  specified  for  Saturday 
and  Sunday  activation  of  those 
restricted  areas  were  erroneously 
published  as  0800-1800  local  time.  The 
correct  and  intended  times  of  use  for 
Saturday  and  Sunday  operation  of  R- 
5314A,  B,  C,  D,  E.  F.  G,  H,  and  |,  should 
have  been  listed  as  0700-1800  local  time, 
based  on  the  FAAs  review  of  annual 
utilization  reports  for  those  areas  and 
negotiations  with  the  U.S.  Air  Force. 
Except  for  the  above  correction  and 
editorial  changes,  this  amendment  is  the 
same  as  that  proposed  in  the  notice. 
Sections  73.40.  73.44  and  73.53  of  Part  73 
of  the  Federal  Aviation  Regulations 
were  republished  in  Handbook  7400.6C 
dated  January  2. 1987. 

The  Rule 

This  amendment  to  Part  73  of  the 
Federal  Aviation  Regualtions  reduces 
the  times  of  designation  for  the  above 
restricted  areas  to  provide  for  better  real 
time  management  of  airspace,  reflect 
more  accurately  the  actual  use  of  the 
airspace,  and  return  unused  airspace  for 
public  use. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  73 

Aviation  safety.  Restricted  areas. 
Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  73  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  73)  is 
amended,  as  follows: 


PART  73— {AMENDED) 

1.  The  authonty  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a).  1354(a).  1510. 
1522:  Executive  Order  10854:  49  U  S.C.  106<«) 
(Revised  Pub.  L  97-449,  January  12, 1983):  14 
CFR  11.69. 

§73.30    (AmerKiedl 

2.  Section  73.30  is  amended  as  follows: 

R-300M,  B  and  D  Fort  Benning,  CA 
[Amended) 

By  removing  the  present  time  of 
designation  and.  substituting  the 
following: 

Time  of  designation.  Intermittent.  0600- 
0200  local  time,  daily:  olher  times  by  NOTAM 
6  hours  in  advance. 

R-3002C  E.  and  F  Fort  Benning.  CA 
(Amended) 

By  removing  the  present  time  of 
designation  and  substituting  the 
following: 

Time  of  designation.  Intermittent  by 
NOTAM  6  hours  in  advance. 

§73.44     I  Amended! 

3.  Section  73.44  is  amended  as  follows: 
R-M04A.  B  and  D  Macon.  MS  (Amended) 

By  removing  the  present  time  of 
designation  and  substituting  the 
following: 

Time  of  designation.  Intermittent.  0700- 
1800  local  time,  daily:  olher  times  by  NOTAM 
24  hours  in  advance. 

§73.53    I  Amended  1 

4.  Section  73.53  is  amended  as  follows: 

R-5314A.  B.  C,  D.  E.  F.  C.  H  and  j  Dare 
County.  NC  (Amended) 

By  removing  the  present  time  of 
designation  and  substituting  the 
following: 

Time  of  designation.  Intermittent.  0600- 
2400  local  time.  Monday-Friday:  0700-1800 
local  time  Saturday-Sunday:  olher  times  by 
NOTAM  6  hours  in  advance. 

Issued  in  WHshington.  DC  on  May  28.  1987 
Daniel  |.  Peterson. 

Manager.  Airspace-Rules  and  Aeronautical 
Information  Division. 
(FR  Doc.  87-12783  Filed  6-4-87;  845  am) 

•ILUNO  COOC  M1»-1>-« 


14  CFR  Part  75 

(Airspace  Docket  No.  86-AWP-41I 

Alteration  of  Jet  Routes,  Filmore,  CA 

agency:  Federal  Aviation 
Administration  (FAA),  DOT, 
action:  Final  rule. 
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summary:  This  amendment  alters  the 
descriptions  of  )et  Routes  j-l  and  J-7 
located  in  the  vicinity  of  Fillmore,  CA. 
The  alignments  are  necessary  to 
improve  the  traffic  flow  into  Los 
Angeles  International  Airport  to 
enhance  the  current  profile  descent  to 
Runways  24/25.  This  action  decreases 
en  route  and  terminal  delays,  decreases 
controller  workload  and  simplifies 
overall  air  traffic  control  operations  in 
that  sector. 

EFFECTIVE  DATE:  0901  UTC.  July  30,  1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lewis  W.  Still.  Airspace  Branch  (ATO- 
240).  Airspace-Rules  and  Aeronautical 
Information  Division.  Air  Traffic 
Operations  Ser\'ice.  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW..  Washington,  DC  20591; 
telephone:  (202)  267-9250. 
SUPPlfMENTARY  INFORMATION: 

History 

On  March  20, 1987,  the  FAA  proposed 
to  amend  Part  75  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  75)  to  alter  the 
descriptions  of  Jet  Routes  J-1  and  J-7 
located  in  the  vicinity  of  Fillmore,  CA 
(52  FR  8922).  Interested  parties  were 
invited  to  participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Except  for  editorial 
changes,  this  amendment  is  the  same  as 
that  proposed  in  the  notice.  Section 
75.100  of  Part  75  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.6C  dated  January  2, 
1987. 

The  Rule 

This  amendment  to  Part  75  of  the 
Federal  Aviation  Regulations  alters  the 
descriptions  of  Jet  Routes  J-l  and  J-7 
located  in  the  vicinity  of  Fillmore.  CA. 
The  alignments  are  necessarj'  to 
improve  the  traffic  flow  into  Los 
Angeles  International  Airport  to 
enhance  the  current  profile  descent  to 
Runways  24/25.  This  action  decreases 
en  route  and  terminal  delays,  decreases 
controller  workload  and  simplifies 
overall  air  traffic  control  operations  in 
that  sector. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 


impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjecte  in  14  CFR  Part  75 

Aviation  safety,  Jet  routes. 
Adoption  of  the  Amendment 

PART  75— {AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  75  of  the  Federal 
Aviation  Regulations  (14  CP'R  Part  75)  is 
amended,  as  follows: 

1.  The  authority  citiation  for  Part  75 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a),  1354(a).  1510; 
Executive  Order  10854:  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449,  January  12, 1983):  14 
CFR  11.69. 

§75.100    [Amended] 

2.  Section  75.100  is  amended  as 
follows: 

|-1     (Amended) 

By  removing  the  words  INT  of  the  Los 
Angeles  319'  and  the  Avenal.  CA,  145° 
radials;  Avenal;"  and  by  substituting  the 
words  "Fillmore.  CA;  Avenal,  CA;" 

1-7    (Amended) 

By  removmg  the  words  "via  INT  Los 
Angeles  319°  and  Avenal,  CA.  145°  radials; 
INT  Avenal  145'"  and  by  substituting  the 
words  "via  Fillmore,  CA;  INT  Fillmore  325'". 

Issued  in  Washington,  DC,  on  May  28, 1987. 
Daniel  |.  Peterson, 

Manager,  Airspace-Rules  and  Aeronautical 
Information  Division. 
[FR  Doa  87-12779  Filed  6-^t-87;  8:45  am) 
BIUJMO  COOC  4910-13-M 


14  CFR  Part  75 

(Airspace  Docket  No.  86-ANM-27] 

Alteration  of  Jet  Route  J-67-OR 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  alters  the 
description  of  )et  Route  J-67  located  in 
the  vicinity  of  Portland.  OR.  Currently  J- 
67  begins  at  Lakeview,  OR,  and  this 
amendment  extends  J-67  southward  to 
Linden.  CA.  This  action  supports  a 
preferential  route  that  enhances  and 
improves  traffic  flow  between  California 
and  Oregon. 

EFFECTIVE  DATE:  0901  UTC.  July  30. 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 

Lewis  W.  Still,  Airspace  Branch  (ATO- 


240),  Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic 
Operations  Service,  Federal  Aviation 
Administration.  800  Independence 
Avenue  SW.,  Washington,  DC  20591; 
telephone:  (202)  267-9250. 

SUPPLEMENTARY  INFORMATION: 

History 

On  February  10. 1987.  the  FAA 
proposed  to  amend  Part  75  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  75)  to  alter  the  description  of  Jet 
Route  J-67  by  extending  it  from 
Lakeview,  OR.  to  Linden,  CA  (52  FR 
4153).  The  jet  route  extension  is  part  of  a 
plan  to  improve  traffic  flow  in  the 
California/Oregon  area  by  designating 
this  extension  as  a  preferential  route. 
This  action  aids  flight  planning  and 
enhances  traffic  management  between 
these  two  states.  Interested  parties  were 
invited  to  participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Except  for  editorial 
changes,  this  amendment  is  the  same  as 
that  proposed  in  the  notice.  Section 
75.100  of  Part  75  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.6C  dated  January  2. 
1987, 

The  Rule 

This  amendment  to  Part  75  of  the 
Federal  Aviation  Regulations  alters  the 
description  of  Jet  Route  J-67  located  in 
the  vicinity  of  Portland.  OR.  Currently  J- 
67  begins  at  Lakeview,  OR,  and  this 
amendment  extends  J-67  southward  to 
Linden,  CA.  This  action  supports  a 
preferential  route  that  enhances  and 
improves  traffic  flow  between  California 
and  Oregon. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  75 

Aviation  safety,  Jet  routes. 
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Adoption  of  the  Amendment 
PART 7S— I  AMENDED  I 

Accordinf^ly.  pursuant  to  the  authority 
delegated  to  me.  Part  75  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  75)  is 
amended,  as  follows: 

1.  The  authority  citation  for  Part  75 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a).  1354(a).  1510; 
Executive  Order  10854:  49  US.C  106(g) 
(Reviaed  Pub.  L  97-449.  lanuary  12, 1983);  14 
CFR  11  89. 

§75.100    lAmen<l«d) 

2.  Section  75100  is  amended  as 
follows: 

1-67     [Revisedl 

From  Lindea  CA.  via  Lakeview.  OR.  to 
Portland.  OR. 

Issued  in  Washington.  DC  on  May  28, 1987. 
Danial  |.  Peterson. 

Manager,  Airspace  Rules  and  Aeronautical 
Information  Division. 
(FR  l>>c  87-12780  Filed  6-4-87;  8:45  am) 
BHJ.IMC  COOC  MI0-1S-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Parts  229.  230.  239.  and  240 
IRetease  Nos.  33-6714,  IC-157521 

Elimination  of  Certain  Prtelng 
Amendments  and  Revision  of 
Prospectus  Filing  Procedures 

agency:  Securities  and  Exchange 

Commission. 

ACTKMC  Final  Rule. 

SUIMMARY:  The  Securities  and  F.xchange 
Commission  ("Commission")  today 
announced  adoption  of  a  new  rule  and 
amendments  to  existing  rules  intended 
to  simplify  the  filing  rt*quirements 
applicable  to  a  registration  statement  at 
the  time  of  effectiveness.  New  Rule 
430A  allows  registrHnls.  if  specified 
conditions  are  satisfied,  to  omit 
information  concerning  the  public 
offering  price,  price-related  information 
and  the  underwriting  syndicate  from  a 
prospectus  contained  in  a  registration 
statement  at  the  time  that  it  is  declared 
effective.  The  information  omitted  in 
reliance  upon  Rule  430A  would  be 
included  either  in  the  final  prospectus 
and  deemed  to  be  part  of  the   - 
registration  statement  or  in  a  post- 
effective  amendment  to  the  registration 
statement.  In  addition,  the  Commission 
has  adopted  related  amendments  to 
Rules  424(b)  and  497  to  require  more 
immediate  filing  of  a  prospectus  where 
Rule  430A  has  been  used.  Finally,  the 
Commission  has  adopted  other  changes 


to  Rule  424  to  provide  for  a  similarly 
shortened  filing  period  for  certain  other 
prospectuses,  to  eliminate  unnecessary 
filings,  and  to  classify  prospectuses 
according  to  the  nature  of  the 
information  being  modified  or  added. 

EFFECTIVE  DATE:  July  6,  1987.  The 
amendments  to  {  230.424  (Rule  424)  are 
effective  with  rpspect  fo  all  rejjistration 
statements  July  6. 19B7.  All  other 
amendments  are  effective  July  6. 1987 
for  registration  statements  filed  or 
amended  on  or  after  that  date. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pnor  to  the  effective  dale.  Alexander  G. 
Shtofman,  (202)  272-2589.  Office  of 
Disclosure  Policy,  Division  of 
Corporation  Finance,  or  for  questions 
regarding  applicability  to  investment 
companies,  Robert  Plaze,  (202)  272-2107. 
Office  of  Disclosure  and  Adviser 
Regulation.  Division  of  Investment 
Management.  Securities  and  Exchange 
Commission.  450  Fifth  Street  NW.. 
Washington.  DC  20549.  After  the 
effective  date,  contact  Mauri  L 
Osheroff,  Deputy  Chief  Counsel,  or 
Abigail  Arms,  at  (202)  272-2573,  Office 
of  Chief  Counsel.  Division  of 
Corporation  Finance  or.  with  respect  to 
Investment  companies.  Robert  Plaze, 
Division  of  Investment  Mandgement. 

SUPPt^MENTARY  INFOR»*ATION:  The 

Commission  today  announced  the 
adoption  of  Rule  430A.  related 
amendments  fo  Items  501.  502,  512  and 
601  of  Regulations  S-K'  and  related 
amendments  to  Rules  423,*  424, »  481.« 
482.»  and  497  •  of  Regulation  C 
Technical  amendments  have  been  made 
to  other  rules,  regulations  and  forms  to 
conform  references  to  Rule  424  and  to 
adapt  requirements  to  amend  Rule  424. 

1.  Executive  Summary 

In  October  1986.  the  Commission 
proposed  a  new  rule  and  related 
amendments  intended  to  simplify  and 
reduce  registrants'  filing  obligations 
under  the  federal  securities  laws,  while 
permitting  more  immediate 
identification  of  and  access  to 
information  filed  with  the  Commission.* 


The  Commission  is  adopting,  with 
modincations,  the  new  Rule,  Rule  430/\, 
under  the  Securities  Act  of  1933  (the 
"Securities  Act")  *  to  eliminate  the  need 
for  pre-effective  amendments  to  most 
registration  statements  filed  solely  to 
provide  pricing  information,  price- 
related  information,  the  names  of  the 
underwriting  syndicate  and  respective 
amounts  underwritten,  underwnter 
compensation,  material  relationships 
with  underwriters  and  dealer 
allowances.  As  adopted,  the  Rule  is 
available  to  any  registrant  that  is 
offering  securities  for  cash  pursuant  to  a 
registration  statement  that  is  declared 
effective.  The  Rule  430A  information  '" 
will  be  disclosed  in  a  prospectus  filed 
under  Rule  424  or  497  ' '  and  deemed  to 
be  part  of  the  registration  statement  as 
of  the  time  it  was  declared  effective.  A 
post-effective  amendment  will  be 
necessary,  however,  where  the  final 
prospectus  is  not  filed  within  five 
business  days  after  the  effectiveness  of 
the  registration  statement  or  transmitted 
by  a  means  reasonably  calculated  to 
result  in  filing  with  the  Commission  by 
that  date. 

Rule  4,«1A  does  not  chanjje 
registrants'  disclosure  obligations  to 
investors.  The  Rule  does  not  change  the 
information  required  to  be  disclosed  in 
either  a  preliminary  prospectus  used 
before  effectiveness  of  the  registration 
Btatement  or  a  prospectus  meeting  the 
requirements  of  Sei  tion  10(a)  of  the  Act 
(the  latter  being  a  "final  prospectus").'* 

The  Commission  has  adapted,  with 
modifications,  a  number  of  amendments 
to  Rule  424.  One  of  these  requires  that 
the  prospectus  that  contains  the  Rule 
430A  information  be  filed  not  later  than 
the  second  business  day  following  the 
earlier  of  the  date  of  the  determination 
of  the  public  offering  price  or  the  date 
the  prospectus  containing  the  Rule  430A 
information  is  first  used  in  connection 


'  17  CFR  228.S<n;  17  CFR  228-602: 17  CFR  22SS12: 
17CFR229J»1. 

»  17  CFR  230.423. 

» 17  CFR  230.424. 

«  17  CFR  230.481 

•17CFR230  4S2  ^ 

•17CFR  230 4B7 

'  17  CFK  230  400  et  »«?. 

•  Release  No  33-«72  (Octobw  27. 19001  |i1  FR 
398681  The  propo»«l»  generated  17  comiBcnl  lellers 
The  letter*  of  coauDoat.  •«  well  ai  a  copy  of  the 
•ummary  of  (ha  winu— » letttTn  prrparrd  by  the 
ttaff.  are  avaUabk  far  pvbiic  inspection  and 
copying  si  the  Commission  ■  Public  Reference  Room 
(Hie  No.  87-28-861. 


•  15  U.S  C.  TJtttteq.  (1962). 

'•  In  this  Relesse.  the  informafion  omitted  from 
the  form  of  proepectue  contained  In  a  re«i»trstton 
stslemeni  at  effectiveness  In  reliance  upon  Rule 
430A  U  sometimes  referred  lo  at    Ruie  WOA 
infonnation." 

' '  Rule  424  govemi  the  filinji  of  prospectuses 
under  the  Secuntiei  Act  Rule  497  governs  the  filing 
of  prospsctuses  t>y  investment  compani**  re^slered 
HidtrtfiC  Inveslment  Cxjmpany  Ad  of  1040  (15 
U.&CaOa-l  M  M«g.\.  In  Secunties  Act  Releais  No. 
3V«eeO  (Sept  17, 1986)  [51  IT*  43384  (Sept  26. 1986) 
ihr  Commission  proposed  lo  make  Rule  i97  the 
pxrJujive  proapectjs  Rims  rule  for  investment 
companies  If  thst  propoMi  la  adopted.  Rule  424 
would  no  lon(t«  be  available  lo  lovestmenl 
companies 

"  15  use.  77)a. 

tn  the  usual  case,  a  prospectus  that  omll»  the  Rule 
430A  Information  may  be  utrti  after  effertivem'ta 
and  prior  to  determination  of  the  public  offering 
pnc«.  See  Part  UA.12  infra.  "Us*  ol  Proapeclus 
After  Eflecllvenes*-" 


with  the  public  offering  or  sales  or 
transmitted  by  a  means  reasonably 
calculated  to  result  in  filing  with  the 
Commission  on  that  date.  A  comparable 
amendment  to  Rule  497  provides  the 
same  shortened  filing  period  for 
investment  companies  relying  on  Rule 
430A.  Other  changes  to  Rule  424  shorten 
the  filing  period  for  certain  other 
prospectuses  used  after  effectiveness 
pursuant  to  Rule  415,"  eliminate 
unnecessary  filings  and  classify  Rule  424 
prospectuses  more  systematically. 

II.  Final  Rule  and  Amendments 

A.  Rule  430 A. 

1.  Introduction 

Rule  430A  contemplates  that,  subject 
to  the  satisfaction  of  specified 
conditions,  a  prospectus  contained  in  a 
registration  statement  at  the  time  it  is 
declared  effective  may  omit  information 
concerning  the  public  offering  price, 
price-related  information  and  the 
underwriting  syndicate.  This 
information  ordinarily  is  filed  in  a  pre- 
effective  "pricing"  amendment  to  the 
registration  statement. 

The  elimination  of  the  requirement 
that  such  informafion  be  filed  prior  to 
effectiveness  is  intended  to  simplify  and 
reduce  filing  obligations  without 
reducing  investor  protection.'*  The 
change  should  minimize  the  risk  of 
disruption  of  a  registrant's  marketing 
schedule  caused  by  the  need  to  file  a 
pricing  amendment  and  waif  until  the 
registration  statement  is  declared 
effective  by  the  Commission  or  its  staff 
pursuant  to  delegated  authority."  At 
the  same  time.  Rule  430A  and  the 
related  amendments  should  not  afTect 
the  adequacy  and  timeliness  of 
disclosure  of  information  to  investors  or 
investor  rights  ol  action  under  the 
federal  securities  laws.  There  is  no 
change  in  the  information  required  to  be 
provided  to  the  public  by  means  of 
either  the  preliminary  prospectus"  or 
the  final  prospectus. 


"17  CFR  230  415 
'■•"  The  information  will  be  disclosed  In  a 
prospectus  filed  under  Rule  424  or  497.  A  post- 
effeclive  amendment  will  be  necessary,  however, 
where  the  final  prospectus  is  not  filed  within  five 
business  days  after  the  effectiveness  of  the 
registration  statement  or  a  post-effective 
amendment  thereto  See  Part  HA  11  infra, 
"Relationship  lo  Rule  415." 

'  *  See  section  B(a )  of  the  Securities  Act  [15  US.C. 
77h(a)|  and  17  CFR  2003O-l(a). 

'•  See  Rule  430  1 17  CFR  230.4301.  •*hich  specifies 
the  requiremenit  for  a  preliminary  prospectus  for 
purposes  of  section  5(b)(1)  of  the  Securities  Act  |1S 
use.  77e(b)(l)|.  and  the  discussion  of  Rule  430A(b) 
in  Part  II.A.12  infra.  "Use  of  Prospectus  After 
Effectiveness."  addressing  the  use  of  prospectuses 
after  effectiveness  when  Rule  430A  is  utilized. 


2.  Information  That  May  Be  Omitted 
Under  Rule  430A'' 

Rule  430A  permits  a  registration 
statement  to  be  declared  effective  that 
contains  a  prospectus  that  omits 
information  on  the  public  offering  price 
(including  interest  and  dividend  rates  on 
the  securities  being  offered), 
underwriting  syndicate  (including 
material  relationships  with  any 
underwriter  not  named  therein), 
underwriting  discounts  or  commissions, 
discounts  or  commissions  fo  dealers, 
amount  of  proceeds,  conversion  rates, 
call  prices  and  other  items  dependent 
upon  the  public  offering  price,  delivery 
dates,  and  terms  of  the  securities 
dependent  upon  the  offering  date."  This 
range  of  information  substantially 
parallels  that  in  Rule  430. 

Questions  have  been  raised  about 
whether  "information  with  respect 
to  .  .  .  the  underwriting  syndicate", 
which  may  be  excluded  pursuant  to  Rule 
430A,  also  was  intended  to  address 
infonnation  concerning  the  managing 
underwriter(s).  The  identity  of  the 
management  underwTiter(s)  is  known 
prior  to  effectiveness  and  Rule  430  does 
not  allow  such  infonnation  to  be  omitted 
from  a  preliminary  prospectus.  Nor  may 
the  information  concerning  managing 
underwriters  be  omitted  in  reliance 
upon  Rule  430A.  which  was  not 
intended  to  change  the  disclosure 
required  in  the  preliminary'  prospectus. 

In  contrast  Rule  430A  specifically 
permits  a  registrant  to  omit  the  names  of 
other  underwriting  syndicate  members 
and  related  information.'*  Prior  to  the 
registrant  requesting  acceleration  of 
effectiveness,  the  registration  statement 
should  include  all  of  the  other  required 
information  on  the  plan  of 
distribution  *°  but  need  not  include  the 
names  of  the  syndicate  members  other 
than  the  managing  underwTiter(8), 
material  relationships  with  any 
underwriter  not  named  therein,  the 
amounts  underwritten  and  the  discounts 
and  commissions.^'  If,  however,  a 


"See  Rule  430A(a). 

"  Terms  of  the  secunties  dependent  upon  the 
ofTenng  date  include  information  such  as  amounts 
and  dates  of  sinking  fund  or  similar  payments. 
Interest  or  dividend  payments,  record  dates,  dale 
from  which  interest  or  dividends  will  secure  and 
redemption  dates. 

"The  underwriters,  respective  amounts 
underwritten  and  malenal  relationships  with  the 
registrant  may  be  known  at  the  time  of  effectiveness 
and  disclosure  would  be  required  under  Item  506(a) 
of  Regulation  S-K  without  a  specific  exclusion.  17 
cm  229  50S(a). 

«"  See  Item  508  of  Regulations  S-K  |17  CFR 
229.508). 

"  Rule  430A  does  not  afTect  the  requirement  of 
Rule  415(a)(4)(iv)  (17  CFR  230,415(a)(4)(iv))  that  the 
underwriler<s)  for  an  at  the  market  offering  of 
equity  secunties  by  or  on  behalf  of  the  registrant 


registrant  chooses  to  include  the  names 
of  syndicate  members,  information 
concerning  material  relationships 
between  such  named  underwriters  and 
the  registrant  must  also  be  included. 

With  respect  fo  underwriter 
compensation,  the  registration  statement 
should  continue  to  disclose  any 
compensation  that  is  not  easily 
reducible  to  a  dollar  per  unit  basis,  such 
as  options  or  warrants  to  purchase 
equity  securities,  fees  for  other  ser\ices 
to  be  provided,  and  nght  of  first  refusal 
on  future  financings.'^  The  underwriUng 
agreement  or  the  final  form  thereof 
should  continue  to  be  filed  as  part  of  the 
registration  statement  prior  to 
effectiveness.*' 

Finally,  a  registrant  requesting 
acceleration  of  effectiveness  of  a 
registration  statement  for  other  than  a 
delayed  offering  pursuant  to  Rule  415 
must  have  a  present  intent  to  offer.  The 
registrant  thus  must  provide  all  required 
information  other  than  that  omitted  in 
reliance  upon  Rule  430A.  including  the 
information  regarding  distribution  of  the 
preliminary  prospectus  called  for 
pursuant  to  Rule  418(a)(7). *« 

3.  Eligibility  and  Conditions  for  Use  of 
Rule430A  " 

As  proposed.  Rule  430A  is  available 

to  any  registrant**  but  is  limited  to 
offerings  of  securities  for  cash.*'  Thus. 


must  be  named  in  the  prospectus  which  is  part  of 
the  registration  statement 

»«  See  Hem  !i08(e|  of  Regulation  S-K  (17  CFR 
229.508(e)j.  which  requires  disclosure  of  all  items 
that  would  be  deemed  by  the  National  Association 
of  Securities  Dealers  to  constitute  underwriting 
compensation  for  purposes  of  the  Associalion's 
Rules  of  Fair  Practice. 

"  See  part  U.A.8  infra.  "Exhibits." 

•♦17  CFR  230.418(a)(7). 

**  In  addition  to  the  critena  for  use  of  the  Rule 
discussed  in  this  section,  the  Rule  contains  two 
further  conditions  (1)  That  the  registration 
statement  contain  the  new  undertakings  specified  in 
Item  S12(i)  of  Regulation  S-K  \see  Rule  430A(a)(2)): 
and  (2)  that  the  information  omitted  from  the 
prospectus  filed  as  part  of  the  effective  registration 
statement  be  in  the  prospectus  filed  with  the 
Commission  under  Rule  424|b).  Rule  497(h),  or  in  an 
effective  post-effective  amendment  [See  Rule 
430A(b)(3|).  These  conditions  are  discussed  infra  In 
Parts  ll.A  10.  "Section  11  Uability  Issues".  UA.ll. 
"Relationship  lo  Rule  415."  and  Il.R  ".Amendments 
to  Rule  424  • 

••  See  Part  II.A.7  infra.  "Bona  Fide  Estimate 
Based  on  Offenng  F*nce."  concerning  non-reporting 
companies  whose  public  oflenng  pnce  does  not  fall 
within  the  bona  fide  estimate  of  the  range  of  the 
maximum  offenng  price  contained  in  the 
registration  statement 

"  See  Rule  430A|a)(l).  This  requirement  should 
be  interpreted  in  the  same  manner  as  the  "for  cash" 
requirement  for  certain  pnmary  offerings  of 
securities  on  Form  S-3  (17  CFR  239.13).  See  General 
Instruction  LB.l  thereof.  For  example,  notes 
evidencing  promises  to  pay  installments  in  cash  are 
considered  to  tie  cash  within  the  meaning  of  the 
proposed  Rule. 


UM  I 
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the  Rule  is  not  applicable  to  a 
registration  statement  covering 
securities  to  be  issued  in  connection 
with  a  business  combination,  whether 
effective  by  a  merger  or  exchange  offer, 
recapitalization,  reorganization  or  other 
similar  transaction. 

Rule  430A  also  is  limited  to 
registration  statements  that  are  declared 
effective — i.e..  where  effectiveness  is 
accelerated  by  the  Commission  or  its 
staff  acting  pursuant  to  delegated 
authority,  rather  than  by  lapse  of  time 
pursuant  to  section  8(a)  of  the  Securities 
Act.  Accordingly,  the  Rule  is  not 
available  for  Filings  that  lack  a  Rule  473 
delaying  amendment.*'  To  permit 
otherwise  would  provide  a  mechanism 
to  avoid  the  review  process.  While 
certain  types  of  filings  always  become 
effective  automatically  and  are  not 
permitted  to  use  delaying 
amendments.**  the  Commission 
t>elieves  these  filings  need  not  come 
within  the  scope  of  Rule  430A  because 
such  filings  characteristically  do  not 
contain  market-sensitive  pricing 
information  determined  shortly  before 
commencement  of  the  offering. 

4.  Pre-effective  Amendments: 
Recirculation 

Rule  430A  does  not  alter  traditional 
considerations  regarding  the  need,  in 
light  of  events  or  facts  that  are  known 
prior  to  effectiveness,  to  file  a  pre- 
effective  amendment  to  assure  that  the 
registration  statement  is  not  misleading 
when  declared  effective.'"*  Registrants 
also  should  consider  whether  material 
changes  from  the  disclosure  contained 
in  the  latest  prospectus  distributed  to 
underwriters,  dealers  and  others," 


"  17  CFR  23a473 

••  Th*  registration  tlalenenlt  are:  (1)  Formi  S-J 
and  F-3  117  CVK  238.33|  for  dividend  or  intere«l 
rp»nve»tm«nl  plant.  (2)  Forma  S-4  |17  CFR  r»  25| 
for  l>ank  or  >avmKt  and  loan  holding  company 
furmaliona;  and  |3|  Forma  S-8  |17  CKR  238  IHb). 
which  are  used  for  employee  t>enefil  pUna  See  also 
Pari  1I.A.9  inlro.  "Applicabilily  of  Rule  CWA  lo 
InveatmenI  Companiea."  with  respect  to 
automatically  effective  inveatmenI  company 
registration  atatementa. 

"  For  example,  a  chan^  in  the  eatimaled  public 
ofTerinjt  pnce  may  malerially  afTed  discloaure  on 
the  use  of  proceeds  and.  if  applicable,  the 
ailtquancy  of  the  proceeds  to  accomplish  one  or 
more  stated  p«irp«aes  Sf*  items  504  and 
lin(aM2MiiiHAHl|  of  Renulation  S-K  (17  CFR 
229.504:  17  CFR  22S  101(aH2Hiii)(A)(l  ||.  respectively 
OlhiT  areas  of  disclosure  that  may  require  updating 
include  the  business  and  plan  of  operation, 
management  s  diacusaKxi  artd  analytit  of  financial 
condition  and  results  of  operations,  and  certain  pro 
forma  financial  information  Strr  Itema  101.  303  and 
503(d)(9|  of  Regulation  S-K  |17  CFR  229  101;  17  OH 
229  303;  17  CF"R  228.S03(d|(9)|.  respectively 

"  See  Rule  15c2-8  under  the  Securities  Fjchange 
Act  of  1934  as  amended  ("the  Exchange  Act  )  |17 
CFR  240  15c2-8|.  15  U.S.C.  /8a-kk. 


either  before  or  after  effcctiveneas,'* 
necessitate  recirculation  of  an  nnnrnded 
prospectus."  Changes  that  previously 
were  not  required  to  be  prt)vided  in  a 
pre-effective  amendment  lo  the 
registration  statement  but  were 
permitted  lo  be  made  in  a  prospectus 
filed  after  effectiveness  can  continue  to 
be  made  in  the  final  prospectus.'* 

5.  Post-effective  Amendments 

Rule  430A  also  does  not  alter 
traditional  considerations  regarding 
whether  events  or  facts  require  post- 
effective  amendment  of  the  registration 
statement  A  registrant  that  has  relied 
on  Rule  430A  and  files  a  correcting  or 
updating  post-effective  amendment  to 
the  registration  statement  may  either 
include  the  Rule  430A  information  in  the 
amendment,  or  omit  it  from  the 
amendment  but  include  it  in  a 
prospectus  filed  within  five  business 
days  after  the  amendment  is  declared 
effective.  The  same  alternatives  are 
available  when  a  post-effective 
amendment  is  required  to  be  filed 
because  the  prospectus  containing  the 
Rule  430A  information  was  not  filed 
within  five  business  days  after 
effectiveness  of  the  registration 
statement."*  In  either  case,  whether  a 
post-effective  amendment  contains  the 
Rule  430A  information  or  is  used  to 
recommence  the  five  business  day 
period  dunng  which  the  Rule  430A 
information  may  be  filed  in  a  Rule  424  or 
Rule  497  prospectus  in  reliance  upon 
Rule  430A.  the  amendment  must  contain 
a  prospectus  that  is  current  in  all 
respects. 

6.  Age  of  Financial  Statements 

Rule  430A  does  not  charge 
requirements  concerning  the  age  of 
financial  statements  contained  in  a 
registration  statement  at  the  time  of 


"  See  Rule  430A|c)  and  Part  tl  A  12  infra.  "Use  of 
t^ospeclus  After  FJTecliveneas." 

"  f>ursuant  to  Rule  460  |17  CFR  230.4aO|.  the 
adequacy  and  availability  of  information  lo  iha 
public,  including  information  regarding  distribution 
of  the  preliminary  prospectus  provided  pursuant  to 
Rule  41B(aM7).  may  be  considered  in  acting  upon 
requests  for  acceleration  of  the  effectiveness  of  a 
rr^stralion  slalemenl. 

"  Information  concerning  the  amount  of 
securities  lo  be  offered  is  not  information  that  may 
be  omitted  pursuant  lo  Rule  430A  and  changes  in 
such  information  should  l)e  reflected  In  a  pre- 
efTective  amendment  If  a  registrant  requests 
effectiveness  in  the  good  faith  belief  that  Rule  43aA 
is  available,  but  determines,  after  effectiveness,  that 
the  amount  of  securities  to  be  offered  must  l>e 
changed,  and  increase  in  amount  would  require  a 
new  registration  statement  to  register  the  additional 
securities;  a  decreaae  In  amount  generally  would 
require  a  post-effective  amendment 

»»  See  Rule  430A(a)(3)  and  discussion  In  Part 
II.A.10m/>o.  "Seclion  11  Liability  Issues." 


effectiveness. '•  Accordingly,  use  of  the 
Rule  does  not  eliminate  the  need  to  file 
a  post-effective  amendment  if  the 
financial  statements  are  required  to  be 
updated  at  the  time  of  effectiveness,  and 
a  registrant  whose  financial  statements 
are  not  current  should  not  request 
acceleration  of  effectiveness."  If  a 
registrant  does  not  file  a  Rule  424  or 
Rule  497  prospectus  to  provide  the  Rule 
430A  information  within  five  days  of 
effectiveness  a  post-effective 
amendment  filed  either  to  include  the 
Rule  430A  information  or  to 
recommence  the  five  business  day 
period  for  Rule  430A  '•  must  be  current 
in  all  respects.  Thus,  to  assure  the 
currency  of  financial  information,  such  a 
post-effective  amendment  must  contain 
updated  financial  stdtemenis  if  the 
previously  filed  financial  statements  are 
no  longer  current." 

7.  Bona  Fide  Estimate  Based  on  Offering 
Price 

Rule  430A  does  not  change  procedures 
requiring  disclosure  in  the  preliminary 
prospectus  of  information  based  on  a 
bona  fide  estimate  of  the  public  offering 
price.  For  example,  pro  forma  financial 
information  on  such  matters  as  the  ratio 
of  earnings  to  fixed  charges  *"  should  be 
set  forth,  accompanied  by  a  clear 
statement  that  the  information  is  based 
on  an  assumed  public  offering  price  and 
that  the  pro  forma  information  will  vary 
in  a  specified  manner  as  the  assumed 
price  changes.  Disclosure  also  should 
continue  lo  be  provided  on  the 
estimated  dollar  amount  and  allocation 
of  proceeds  to  be  received  from  the 
offering*'  and  on  dilution,**  if 
applicable. 

A  registration  statement  for  a 
registrant  not  subject  to  the  reporting 
provisions  of  the  Elxchange  Act 
immediately  prior  to  the  filing  of  the 
registration  statement  must  contain  a 
bona  fide  estimate  of  the  range  of  the 
J 

"  See  Rule  J-12  of  ReguUtlon  S-X  117  CFK  ZIOS- 
12|. 

»'  A  registrant  requesting  acceleration  of  the 
effective  date  shortly  before  the  date  aa  of  which 
financial  statement  disclosures  would  be  required 
to  be  updated  should  cons»der  whether  such 
slatements  will  fail  to  reflect  any  facts  or  events 
that  have  had  or  may  have  a  materwl  effect  on  the 
Company  s  financial  condition  not  otherwise 
disclosed  in  the  registration  siatement  .See  Item  303 
of  Regulation  S-K. 

>t  5^  pgrt  II  A  11  infra.  "Relationship  to  Rule 
41S.  ■  See  aho  Pari  U  A  J  tupni.  "Post  effective 
Amendments  ■■ 

"  The  financial  statements  would  have  to  be 
current  as  of  the  date  of  effectivensas  of  such  posl- 
effective  amettdment 

♦•  See  Item  503<dM9)  of  Regulation  S-K. 

♦ '  See  Item  504  of  Regulation  S-K 

•«  See  Item  508  of  Regulation  S-K  |17  CFH 
299.5001 


maximum  offering  price.*'  If  such  a 
registrant  requests  acceleration  of 
effectiveness  in  reliance  upon  Rule  430A 
and  subsequently  determines  that  the 
public  offering  price  will  not  fall  within 
the  bona  fide  estimate  of  the  range  of 
the  maximum  offering  price  set  forth  in 
the  prospectus  included  in  the 
registration  statement  at  the  effective 
date,  because  changes  in  such 
information  are  of  the  type  that 
necessitate  post-effective  amendments, 
the  registrant  must  file  a  post-effective 
amendment  to  include  the  Rule  430A 
information  (and  update  other 
information)  or  to  update  the  estimate 
(and  other  information).** 

8.  Exhibits 

The  Rule  does  not  change  the  filing 
requirements  applicable  to  exhibits.**  A 
registrant  choosing  not  to  file  a  pricing 
amendment  must  file  all  requu-ed 
exhibits  with  the  initial  registration 
statement  or  a  pre-effective  amendment. 
Thus,  any  required  opinion,  report  or 
other  document  prepared  by  an 
accountant,  other  expert  or  counsel  and 
applicable  consents  must  be  filed  as 
part  of  the  registration  statement  prior 
to  effectiveness.*'  While  the  public 
offering  price  may  not  be  determined 
until  shortly  after  the  registration 
statement  is  declared  effective,  in  most 
cases  requisite  opinions,  consents  and 
reports,  including  legality  opinions,  can 
be  issued  prior  to  the  specific  pricing. 
Where  issuance  is  not  possible  prior  to 
effectiveness,  the  Commission  has 
determined,  after  consideration  of 
alternative  approaches,  that  the  Rule 
ordinarily  will  be  unavailable.*' 


•'  See  Item  5(n(c)(6)  of  RegulaHon  S-*  Il7  CFR 
229.501  (cH6)|. 

**  If  the  estimate  is  updated  by  a  post-effective 
amendment  that  is  current  in  all  raapeets.  Rule  43aA 
may  continue  lo  be  utilized  See  Rule  430A|8||3J  and 
Pari  II  A.5  supra.  "Post-effective  Amendments  " 

*'  See  Item  601  of  Rpffulalion  S-K 

••  See  section  7  and  Schedule  A(2»|  of  the 
Securities  Act  |15  DSC.  77g  and  77aa  Schadale 
A(29|.  respectivel>|;  Item  Bai(bM&|.  |&|.  [7).  |8|.  and 
(24)  of  Regulation  S-K  lir  CVV.  229  801(b)|5).  (6)  (7) 
(81,  and  |24|1  and  Rules  438-439  |17  CKR  230  4 3»- 
439|.  An  amendment  to  a  registration  statement  that 
is  filed  solely  for  the  purpose  of  adding  exhibits  and 
does  not  change  the  prospectus  need  include  only 
the  cover  page  lo  the  registration  statement  the 
exhitxt  index,  the  new  or  revised  exhibits  and  the 
signature  page. 

"  This  position,  however,  is  not  Intended  to 
change  the  current  practice  with  respect  to  delayed 
offerings  under  Rule415(8|  (1|  |x|  |17  CFR 
230  41S|a||1||x||  Although  ceriain  qualified  legality 
opinions  may  be  filed  ai  an  exhibit  to  audi  a 
regislrction  statement  that  la  declared  effective. 
after  pricing  and  pnor  H>  sales  an  unqualified 
opinion  |Hnd  consent)  must  be  filed  on  Form  ft-K  (17 
CFR  249  308|  and  thus  incorporated  by  reference 
Into  the  registration  statemanl  or  must  be  contained 
in  a  post-effective  amendment 


Ce'-tain  exhibits,  unlike  opinions  and 
consents,  are  not  required  lo  be  filed  in 
executed  form  at  the  time  of 
effectiveness  [e.g..  trust  indentures  and 
underwriting  agreements).  The  filing 
requirement  may  be  satisfied  by 
submission  of  the  final  form  of  the 
document  to  be  used;  the  form  must  be 
complete,  except  that  prices,  signatures 
and  similar  matters  may  be  omitted.** 

A  technical  amendment  to  Instruction 
1  to  Item  601  of  Regulation  S-K  has  been 
adopted  substantially  as  proposed  to 
provide  that  information  on  price  and 
similar  matters  omitted  from  an  exhibit 
that  is  not  refiled  to  provide  the 
information  may  be  provided  in  a 
prospectus  filed  with  the  Commission 
pursuant  to  Rule  424(b)  after 
effectiveness  of  the  registration 
statement,  rather  than  being  included  in 
an  amendment  to  the  registration 
statement.**  The  prior  requirement  to 
state  in  any  amendment  to  the 
registration  statement  the  basis 
provided  by  this  Instruction  for  not 
^Tling  such  exhibit  has  been  deleted 
because  it  is  not  essential. 

9.  Applicability  of  Rule  430A  to 
Investment  Companies 

As  explained  in  the  proposing  release. 
Rule  430A  will  be  used  primarily  by 
closed-end  investment  companies 
because  the  pricing  amendment 
typically  is  not  the  last  event,  or  is  only 
part  of  the  last  event,  preceding 
effectiveness  of  the  registration 
statements  of  other  investment 
companies  under  the  Investment 
Company  Act  of  1940.  One  commentator 
urged  the  Commission  to  expand  the 
availability  of  Rule  430A  to  unit 
investment  trust  whose  registration 
statements  become  effective 
automatically  under  Rule  487.*°  The 
Commission  asked  for  comment  on 
similar  possibilities  for  streamlining  unit 
investment  trust  filing  procedures  in 
connection  with  the  reproposal  of  Form 


*•  Such  exhibits  may  not  be  incorporated  by 
reference  into  any  subsequent  filing  made  with  the 
Commission  The  completed  exhibit,  however,  even 
if  not  pari  of  the  registration  statement  as  declared 
effective,  still  may  be  incorporated  by  reference  into 
other  Commission  documents  if  it  is  previously 
filed,  e^    as  part  of  a  cost-effective  amendment  or 
Form  S-K.  See  Instruction  1  to  Iteir  601  of 
Regulation  S-K.  These  procedures  are  not  affected 
by  Rule430A. 

♦•  Although  the  proposed  instruction  only 
provided  for  information  in  a  prospectus  filed 
pursuant  to  Rule  424<b)(1)  and  (4).  the  Instruction  as 
adopted  allows  such  information  to  t>e  contained  in 
an>  prospectus  filed  pursuant  to  Rule  424(b)  (17  CFR 
230.424(b)l 

•«  17  CFR  230.487  See  Part  Il.AJ  tupra. 
"Eligibility  and  Conditions  for  Use  of  Rule  430A." 
concerning  the  requirement  that  Rule  430A  Is  only 
available  for  registration  statements  that  are 
declared  effective. 


N-7  "  and  will  consider  this  comment, 
as  well  as  others  received,  in  connection 
with  the  adoption  of  Form  N-7.'* 

10.  Section  11  Liability  Issues 

Section  11  of  the  Securities  Act  '^^ 
imposes  liability  on  the  issuer,  directors. 
signers,  experts  and  other  designated 
persons  for  materia!  misstatements  in  or 
omissions  from  a  registration  statement 
at  the  time  of  effectiveness.  Rule  430A 
as  adopted  does  not  alter  such  liability. 
Accordingly,  paragraph  (b)  of  Rule  430A 
provides  that  information  omitted  from  a 
prospectus  filed  as  part  of  a  registration 
statement  at  the  time  of  effectiveness  in 
reliance  upon  paragraph  (a),  and 
subsequently  filed  in  a  prospectus 
pursuant  to  Rule  424(b)  or  497(h). »*  is 
deemed  to  be  part  of  the  registration 
statement  at  the  time  of  effectiveness. 
Further,  one  condition  to  the  use  of  the 
Rule  is  inclusion  in  the  registration 
statement  of  the  new  undertaking 
specified  by  paragraph  (j)(l|  to  Item  512 
of  Regulation  S-K.  The  effect  of 
paragraph  (b)  of  the  Rule  and  the  Item 
512(j)(l)  undertaking  is  to  maintain 
section  11  liability  on  the  information 
omitted  from  the  prospectus  contained 
in  the  effective  registration  statement  in 
reliance  on  paragraph  (a)  of  Rule  430.A 
and  subsequently  filed  with  the 
Commission,*'  In  addition,  paragraph 
(a)  of  Rule  430A  specifies  that  the 
information  that  may  be  omitted 
pursuant  to  the  Rule  need  not  be 
contained  in  the  prospectus  in  a 
registration  statement  at  effectiveness  in 
order  for  the  registration  statement  to 
meet  the  requirements  of  section  7  of  the 
Securities  Act  for  the  purposes  of 
section  5  "  thereof  Thus,  the  fact  that 
such  information  is  not  physically 
contained  in  the  registration  statement 
at  the  time  of  effectiveness  would  not 
result  in  liabihty  under  these  provisions 
of  the  Securities  Act. 


"  Investment  Company  Act  Rel  No  15612 
(March  9.  1967)  (52  FR  8286  (March  17,  1987)1. 

••  T^e  Commission  has.  however,  adopted 
paragraph  (hj  of  Rule  497  with  modifications  to 
conform  to  the  timing  changes  made  to  Rule  424  for 
the  filing  of  prospectuses  conlaininj!  Rule  430A 
information  See  Part  ll.B  in^ra.  "Amendments  to 
Rule  424.'  To  accommodate  the  adoption  of  Rule 
430A.  the  Commission  has  also  adopted  technical 
amendments  to  Rules  481  (see  part  II.A.15  infra, 
"Item  502  of  Regulation  S-K  and  Rule  481")  and 
Rule  482. 

"15U.S.C77k. 

•♦  See  Part  Il.B.l  infra.  'Types  of  ("rospecfuses  to 
be  Filed  and  Classification  of  Prospectuses."  and 
Pari  II.A.9  supra.  "Applicability  of  Rule  430A  to 
Investment  Companies  ' 

"As  other  changes  in  the  prospectus  would  not 
be  deemed  to  be  pari  of  the  registration  statement. 
such  changes  wouid  not  be  taken  into  account  in 
determining  the  adequacy  of  the  registration 
siatement  for  aection  11  liatnlity  purposes. 

••  15  U.S.C.  77e. 
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Because  of  the  close  proximity  in  time 
between  effectiveness  of  the  registration 
statement,  the  filing  of  the  final 
prospectus  under  Rule  424  or  497  and 
the  initial  bona  fide  offering  of  the 
securities  (as  used  in  sections  4(3)  and 
13  of  the  Securities  Act).  »'  the 
Commission  has  determined  that  it  is 
not  necessary  for  paragraph  (j)  of  Item 
512  to  contain  any  undertaking  updating 
the  registration  statement  for  statute  of 
limitations  and  section  11  reliance 
purposes.  However,  in  the  event  the 
Rule  424  or  497  filing  is  not  made  within 
the  specified  five  business  day  period. 
Rule  430A  requires  the  filing  of  a  post- 
effective  amendment.  Since  there  is  no 
prescribed  time  period  by  which  the 
post-effective  amendment  must  be  filed, 
the  Commission  has  determined  after 
consideration  of  comments  solicited  to 
require  an  undertaking  updating  the 
registration  statement  for  liability  and 
statute  of  limitations  purposes  upon  the 
effectiveness  of  any  post-effective 
amendment  containing  a  prospectus. 
Accordingly,  registrants  that  intend  to 
utilize  Rule  430A  as  adopted  must 
provide  the  new  undertaking  required 
by  Item  512(j)(2)  of  Regulation  S-K. 

Section  11  liability  continues  to 
extend  to  exhibits,  including  opinions  of 
counsel  and  consents  of  counsel  and 
accountants,  which  must  be  filed  as  part 
of  the  registration  statement  at  the  time 
of  effectiveness,  as  discussed  above.*' 
In  addition,  underwriter  liability  under 
section  11  is  not  affected  by  the 
omission  of  underwriters'  names  from 
the  registration  statement:  anyone  with 
the  status  of  an  underwriter  is 
potentially  liable  under  section  11 
whether  or  not  named  in  the  registration 
statement.*' 

11.  Relationship  to  Rule  415 

The  new  Rule  does  not  affect  the 
existing  eligibility  requirements  for  filing 
a  registration  statement  for  a  continuous 
or  delayed  offering  under  Rule  415. 
Accordingly,  the  securities  being  offered 
pursuant  to  a  registration  statement 
declared  effective  as  permitted  by  Rule 
430A  must  be  priced  before  or  shortly 
after  the  registration  statement  is 
declared  effective,  and  the  offering  must 
commence  promptly,  unless  a  post- 
effective  amendment  is  filed  or  the 
registration  statement  meets  the  criteria 
for  a  delayed  offering  under  Rule  415.*** 


Paragraph  (a)(3)  of  the  Rule  as  adopted 
requires  that  the  Rule  430A  information 
be  contained  in  a  post  effective 
amendment  (which  must  be  declared 
effective  before  sales  are  made)  if  a 
prospectus  containing  that  information 
Is  not  filed  within  five  business  days 
after  effectiveness  of  the  registration 
statement  or  of  a  post-effective 
amendment  containing  a  form  of 
prospectus  or  transmitted  by  a  means 
reasonably  calculated  to  result  in  filing 
with  the  Commission  by  that  date.*' 
The  five  business  day  period  is  not 
intended  as  a  definition  of  what 
constitutes  a  delayed  offering  for 
purposes  of  Rule  415.  but  serves  to 
ensure  that  delays  in  pricing  and 
marketing  securities  will  not  result  in 
offerings  inconsistent  with  the  Rule  415 
criteria. 

Securities  offerings  that  meet  the 
criteria  for  delayed  offerings  under  Rule 
415  do  not  have  to  rely  upon  Rule  430A. 
Such  registration  statements  may 
become  effective  without  price, 
underwriting  syndicate  and  other 
information,  because  the  information  is 
not  known  at  the  time  of  effectiveness. 

However,  in  order  to  provide 
additional  market  flexibility  and  to 
avoid  an  artificial  election  between  the 
two  rules  prior  to  effectiveness,  a 
registrant  eligible  to  engage  in  a  delayed 
offering  pursuant  to  Rule  415  may  retain 
the  option  to  proceed  under  either  rule 
as  long  as  it  includes  the  undertakings 
called  for  by  both  Items  512(a)  •*  and 
512(j)  of  Regulation  S-K.  Such  a 
registrant  may  choose  to  include  both 
sets  of  undertakings  (at  the  time  of 
initial  filing  or  in  a  pre-effective 
amendment)  either  if  it  plans  to  offer 
one  tranche  of  securities  immediately 
and  the  remainder  on  a  delayed  basis, 
or  if  it  is  uncertain  at  the  time  it  files 
whether  or  not  the  securities  will  be 
offered  on  a  delayed  basis.**  At  the 
time  it  requests  acceleration  of 
effectiveness,  a  registrant  that  has  no 
present  intent  to  make  the  first  offering 
of  securities  under  the  registration 
statement  promptly,  and  therefore  will 
be  making  the  offering  on  a  delayed 
basis  rather  than  in  reliance  on  Rule 
430A.  should  so  state  in  its  request  for 


acceleration.  It  may  then  continue  to 
omit,  in  addition  to  Rule  430A 
information,  other  information  not 
known  at  the  time  of  effectiveness. 
When  the  delayed  offering  is  ultimately 
made,  the  prospectus  containing  the 
required  information  will  be  filed 
pursuant  to  Rule  424(b)(2)  or  (5). 
On  the  other  hand,  a  registrant 
requesting  acceleration  that  plans  to 
offer  securities  promptly  must  provide 
all  required  information,  except  that 
which  may  be  omitted  in  reliance  on 
Rule  430A.  In  the  event  that  both  sets  of 
undertakings  are  included  and  only  Rule 
430A  information  is  omitted  at  the  time 
of  effectiveness,  the  registrant  will  be 
presumed  to  be  relying  upon  Rule  430A 
for  the  first  offering  under  the 
registration  statement  and  will  file  the 
prospectus  containing  the  Rule  430A 
information  pursuant  to  Rule  424(b)(1)  or 
(4)  within  five  business  days  of 
effectiveness.**  Nonetheless,  registrants 
eligible  to  engage  in  delayed  offerings 
need  not  file  a  post-effective  amendment 
to  provide  the  Rule  430A  information  if 
the  Rule  424(b)  prospectus  is  not  filed 
within  five  business  days:  instead,  the 
information  may  be  included  in  a 
prospectus  filed  pursuant  to  Rule 
424(b)(2)  or  (5).**  The  Item  512(a) 
undertakings  will  apply  in  this  fact 
situation. 

This  approach  will  alleviate 
continuing  interpretive  and 
administrative  questions  concerning 
whether  a  registration  statement 
otherwise  eligible  to  be  filed  as  a 
delayed  offering  under  Rule  415  is  a 
"convenience  shelf."  i.e..  a  registration 
statement  for  which  the  offering  of  some 
or  all  the  securities  is  intended  at  the 
time  of  effectiveness  to  commerce 
promptly.  The  Commission  has  stated 
previously  that  the  securities  to  be 
offered  promptly  cannot  be  considered 
part  of  a  delayed  offering;  therefore,  a 
pricing  amendment  has  been  required 
for  such  filings.**  Under  Rule  430A,  such 
filings  will  be  able  to  be  declared 
effective  without  pricing  amendments, 
provided  the  terms  and  conditions  of  the 
Rule  are  met. 


•'  15  U.S.C.  77d(3)  and  77m.  retpeclively. 

••  See  Pari  ll.A  8  supra.  "ExhiblU". 

**  See  generally  (ection  11|a)(5).  |bK3|.  (d).  |e) 
and  in  of  the  Secunllet  Act  jlS  U.S.C  77k  (aHS). 
(b|(3(.|d).(e).  andin 

•»  Such  criteria  are  tet  forth  in  Rule  «15<a)(l)|17 
cm  230  •»15(a)(l)|;  tee  particularly  Rule  415  (a)(l)(x) 
|17CFR230.415(«H1|(I>'11- 


•'  The  builncM  day  after  the  date  the  regittration 
statement  li  declared  effective,  regardleaa  of  the 
time  of  day  effectiveneaa  occtira.  ii  conaidered  the 
first  business  day  The  prospectus  containing  the 
Rule  430A  information  must  be  filed  by  the 
Commission's  close  of  business  on  the  fifth  business 
day  following  effectiveness  See  Rule  110  [17  CFR 
230.110|. 

"17  CFR  229  512(a). 

*'  The  registrant  need  not  file  •  pre-effectlve 
amendment  to  remove  the  Rule  415  undertaking  or 
the  checiing  of  Xif  "Rule  415  box"  on  the  cover 
page  In  the  event  that  it  decides  to  offer  all  of  th« 
iccurities  promptly. 


**  See  discussion  in  Part  ll.B  1  infra.  Types  of 
Prospectuses  Required  to  be  Filed  and 
Classification  of  Prospectuses." 

"  In  contrast,  registrants  making  continuous 
offenngs  under  Rule  415,  which  are  required  to 
commence  promptly,  may  mske  use  o(  Rule  430A  lo 
omit  information  that  would  otherwise  be  required. 
but  a  post-effective  amendment  must  be  filed  if  the 
Rule  424(b)  prospectus  is  not  filed  within  5  business 
days.  See  Rule  415(a)(l)(ix)  (17  CFR 
230.415(aMlMi«)l 

"  See  Securities  Act  Release  No  M«  (November 
17, 1963)  |4«  FR  52880). 


12.  Use  of  Prospectus  After 
Effectiveness 

As  proposed,  then-paragraph  (b)  of 
Rule  403A  provided  that  the  rule  would 
not  "limit  the  information  required  to  be 
contained  in  a  form  of  prospectus 
meeting  the  requirements  of  section 
10  *'  of  the  Act  for  purposes  of  section 
5(b)  thereof  used  after  effectiveness  of 
the  registration  statement. '  One 
commentator  believed  that  an 
unintended  consequence  of  proposed 
paragraph  (b).  when  read  in  conjunction 
with  Rule  430  (which  relates  only  to 
preliminary  prospectuses  used  prior  to 
the  effective  date),  would  have  been  to 
prohibit  the  use  of  any  form  of 
prospectus  after  the  effective  date  and 
prior  lo  pricing.  As  adopted,  this 
paragraph,  redesignated  paragraph  (c)  of 
Rule  430A,  has  been  clarified  to  reflect 
that  a  prospectus  that  omits  Rule  430A 
information  may  be  used  after 
effectiveness  and  prior  to  pricing." 
However,  use  of  such  a  prospectus  is  not 
permitted  for  purposes  of  satisfying  the 
requirements  of  section  5(b)(2)  in 
connection  with  delivery  of  a  security 
for  sale  or  for  delivery  after  a  sale  or  the 
requirements  of  section  2(10)(a)  in 
connection  with  delivery  of  other 
written  communications  [e.g., 
confirmations)  to  investors.*' 

Such  pre-pricing  prospectus  must  be 
clearly  marked  on  the  cover  page  to 
indicate  that  it  is  subject  to  completion 
or  amendment.  In  lieu  of  requiring 
registrants  to  reprint  or  sticker  to  so 
indicate,  the  Commission  has  amended 
the  statement  required  by  Item  501(c)(8) 
of  Regulation  S-K  and  Rule  481(b)(2)  so 
that  it  may  be  used  after  effectiveness 
and  prior  lo  pricing.^"  Rule  423  has  also 
been  amended  so  that  a  prospectus  used 
after  effectiveness  and  prior  to  pricing 
would  not  have  to  be  re-dated. 

13.  Formula  Pricing 

Previously,  companies  that  intended 
to  price  an  offering  according  to  a 
formula  related  to  the  market  price  filed 
alternative  prospectus  cover  pages  as 
part  of  the  registration  statement.  One 
cover  page  described  the  formula  and 
was  used  to  meet  thp  requirements  of 
paragraph  (16)  of  Schedule  A  of  the 
Securities  Act  and  Item  501  of 
Regulation  S-K.' '  The  other,  used  in  the 


final  prospectus,  omitted  the  formula 
cover  page  and  included  the  pricing 
table  that  was  completed  after  the 
securities  were  priced.  The  adoption  of 
Rule  430A  makes  these  procedures  no 
longer  necessary. 

14.  Competitive  Bidding 

The  Commission  has  not  changed  the 
procedures  applicable  to  securities  to  be 
offered  by  competitive  bidding. 
Therefore,  companies  that  offer  and  sell 
securities  by  that  procedure  may  not  use 
Rule  430A.''^  Such  companies  should 
continue  to  comply  with  the  current 
rules  and  staff  interpretations  applicable 
to  competitive  bidding.'' 

15.  Item  502  of  Regulation  S-K  and  Rule 
481  (Pre-Pricing  Stabilization) 

Where  the  registrant  or  any 
underwriter  knows  or  has  reason  to 
believe  that  the  price  of  any  security 
may  be  stabilized  to  facilitate  the 
offering  of  registered  securities,  the 
prospectus  must  include  the 
stabilization  legend  prescribed  by  Item 
502(d)(1)  '*  of  Regulation  S-K  or  Rule 
481(d)(1).'*  Item  502(d)(2)  '*  and  Rule 
481(d)(2)  "  further  provide  that  if  such 
stabilizing  began  prior  to  the  effective 
date,  the  prospectus  must  set  forth  the 
amount  of  securities  bought,  the  prices 
at  which  they  were  bought  and  the 
period  within  which  they  were  bought. 
Except  where  formula  pricing  was  used, 
previously  the  offering  price  was 
normally  determined  after  the  close  of 
the  market  on  the  day  before  the 
effective  date  and,  accordingly,  the 
effect  of  Item  502(d)(2)  and  Rule 
481(d)(2)  was  to  require  disclosure 
regarding  stabilizing  transactions 
effected  prior  to  pricing. 

Where  Rule  430A  is  used,  stabilizing 
transactions  may  be  effected  after  the 
effective  date  but  prior  to  determination 
of  the  initial  public  offering  price.  To 
assure  that  investors  receive 
substantially  the  same  disclosure 
regarding  pre-pricing  stabilizing  as  was 
previously  required,  the  Commission  has 
amended  item  502(d)(2)  and  Rule 


•MS  use  77) 

••  S«v  Pari  II  A  4  Supra.  "Pre-Fifective 
Amendments.  Recirculation. '  discussing  matenal 
changes  from  the  disclosure  contained  in  the  laslest 
prospectus  dislnbuted 

••  15  use.  77e(bK2|  15  U.S.C  77b(10Ma). 

'»  17  CFR  229.S01(cH«);  17  CFR  230.4ei(b)(2) 

"  15  use.  7788  Schedule  A(16|  and  17  CFR 
229.501.  respectively.  See  Instruction  2  to  Item  501  of 
Regulation  S-K. 


481(d)(2)  to  provide  that,  where  Rule 
430A  is  used,  the  prospectus  filed 
pursuant  to  Rule  424  or  Rule  497  (or  a 
post-effective  amendment  if  a  Rule  424 
or  Rule  497  prospectus  is  not  filed)  must 
include  information  as  to  stabilizing 
transactions  effected  prior  to  the 
determination  of  the  initial  public 
offering  price. 

B.  Amendments  to  Rule  424  '* 

1.  Types  of  Prospectuses  Required  to  be 
Filed  and  Classification  of  Prospectuses 

Because  the  previous  requirement  of 
Rule  424  to  file  with  the  Commission 
prospectuses  in  the  exact  form  furnished 
to  investors  "*  resulted  in  nonessential 
filings,  the  Commission  has  removed  the 
word  "exact"  and  restricted  the  filing 
requirement  to  prospectuses  that 
contain  substantive  modifications  of 
additions. *°  The  term  "substantive" 
refers  to  additions  or  modifications  that 
supplement,  update  or  correct  the 
content  and  substance  of  the 
information  contained  in  a  prospectus, 
excluding  such  matters  as  those 
typographical,  grammatical,  format  and 
clarifying  changes  that  do  not  affect 
investors'  understanding  of  the 
information.*' 

In  addition,  to  facilitate  access  to  and 
use  of  the  information,  the  prospectuses 
are  classified  according  to  the  nature  of 
the  information  being  added  or 
modified.  Because  of  the  new 
classification  scheme,  restructured  from 
the  proposal,  the  distinction  between  the 
first  prospectus  filed  after  effectiveness 


"S«"Rule430Ald| 

"  Rulf  445  (17  CFR  230445]  requires  the  filing  of 
a  posl-effeclive  amendment  lo  reflect  the  results  of 
the  competitive  amendment  to  reflect  the  results  of 
the  competitive  bidding  The  posl-effeclive 
amendment  lo  the  registration  slatemeni  becomes 
effective  aulomaiicsllv  81  the  time  it  it  filed  unless 
the  registrant  has  been  notified  that  proceedings 
under  section  8  of  the  Secunties  Act  (15  U  S  C  77h) 
have  been  commenced  The  staff,  however,  will 
permit  registrants  to  file  prospectuses  pursusnl  to 
Rule  424(b|  |17  CFR  230.424(b)|  to  reflect  the  results 
of  the  competitive  bidding  for  secunties  offered  on  a 
delayed  or  continuous  basis  under  Rule  415. 

'M7  CFR  229.502(d)(1). 

"17  CFR  230.481(d)(1). 

'•17  CFR  229.502(d)(2). 

"  17  CFR  230.481(d)(2). 


'•  See  Part  U.A.9  supra,  •  Applicability  of  Rule 
430A  to  Investment  Companies."  for  a  discussion  of 
the  more  limited  changes  to  Rule  497.  the  rule 
applicable  to  filing  of  investment  company 
prospectuses. 

'•  Temporary  Rule  499(cK7)  (17  CFR  230.499(cK71| 
permits  registrants  participating  in  the  Edgar  pilot  to 
file  Rule  424  prospectuses  electronically,  rather  than 
in  the  exact  form  furnished  to  investors;  the  filing 
contains  a  narrative  explanation  of  vanatloiM  in 
form. 

•°  The  changes  to  Rule  424  only  affect  the  filing 
requiren>ents.  not  the  legal  determination  as  to 
whether  information  must  be  provided  to  investors. 
and  if  so.  whether  such  information  may  be 
provided  in  a  prospectus  or  prospectus  supplement 
without  being  included  m  a  post -effective 
amendment  Sw  eft    Item  512<al  of  Regulation  S-K. 
which  specifies  certain  filings  that  must  be  made  by 
post-effective  amendment 

The  prospectus  need  not  be  filed  in  the  exact 
format  in  which  It  is  used  Thus,  registrants  may  UM 
available  methods  to  have  the  prospectus 
transmitted  lo  Washington  and  filed  by  an  agent. 
For  example,  the  prospectus  could  be  telecopied  lo 
a  service  bureau  m  Washington  for  filing 

•'  As  a  result  of  this  change  to  Rule  424.  most 
registrants  that  choose  to  follow  traditional 
procedures  and  therefore  file  pricing  amendments 
will  not  also  have  to  file  a  Rule  424(b)  prospectus, 
as  that  prospectus  ordinanly  would  not  contain 
substantive  changes  from  the  prospectus  contained 
in  the  pricing  amendment. 


UM  I 
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and  subsequently  filed  prospectuses  has 
been  eliminated.  Accordingly, 
paragraphs  (b)  and  (c)  of  Rule  424. 
which  maintained  such  a  distinction  and 
specified  different  times  for  filing,  have 
been  merged. 

New  paragraphs  (b)  (1)  and  (2)  apply 
to  prospectuses  disclosing  "transaction- 
specific"  information,  i.e..  information 
relating  primarily  to  the  securities 
offering.  If  a  registrant  relies  upon  Rule 
430A,  a  prospectus  used  after 
effectiveness  of  the  registration 
statement  will  ordinarily  be  filed  under 
Rule  424|b)(l).»*  Prospectuses  filed 
under  that  paragraph  will  disclose  the 
price,  price-related  information  and 
underwriter-related  information  that 
was  omitted  from  the  registration 
statement  at  the  time  of  effectiveness.*' 

Any  prospectus  that  discloses 
transaction-specific  information  about 
the  offering  of  securities  on  a  delayed 
shelf  basis  under  Rule  415(a)(1)  (vii). 
(viii).  and  (x)  ordinarily  will  be  filed 
under  new  paragraph  (b)(2)."* 

The  transaction  information  will 
include  the  price,  specific  description  of 
the  securities,  and  specific  method  of 
distribution.  Typically,  such  a 
prospectus  will  be  filed  every  time 
another  series  or  "tranche"  of  securities 
is  offered. 

Prospectuses  reflecting  other 
substantive  changes  or  additions  not 
covered  in  the  first  two  categories  will 
be  filed  under  new  paragraph  (b)(3). •• 
Finally,  prospectuses  reflecting 
information  that  falls  within  more  than 
one  paragraph  of  proposed  Rule  424(b) 
will  be  filed  under  new  paragraph  (b)(4) 
or  (5).  as  applicable.**  In  order  to  make 


"  Aa  discutsed  In  Pari  Il.A.II  supra. 
"Relalionship  lo  Rule  415."  Rule  430A|a)(3)  require* 
that  a  post-effective  amendment  be  filed  if  the 
prospectus  is  not  filed  within  Five  business  days 
after  effectiveness. 

"  This  prospectus  also  will  include  updated 
information  required  by  various  items  of  Regulation 
S-K  to  be  provided  "as  of  the  latest  practicable 
date"  (see.  e.g..  Item  201|a)(l)(v)  |17  CFR 
Z2g  2m(a)(1)(v)|  and  Instruction  2  to  Item  SOT  of 
Refiulalion  S-K). 

••  The  prospectuses  required  to  be  tiled  pursuant 
to  paragraph  (b|(2)  have  been  limited  to  those 
concerning  primary  offerings  on  a  delayed  t>asis 
under  Rule  415(a)(lHvil).  (viii)  and  (x)  |17  CFR 
230  415(a)(1)  (vii),  Iviii)  and  (x)).  Accordingly, 
prospectuses  relating  to  all  other  offerings  pursuant 
to  Rule  41S,  including  secondary  offenngs  made  on 
•  delayed  basis,  are  to  be  Tiled  under  paragraph 
(b)|3)  unless  they  contain  Information  omitted 
pursuant  lo  Rule  430A. 

•'  A  prospectus  containing  Rule  430A  information 
with  respect  to  a  continuous  offering  under  Rule  415 
would  be  nied  pursuant  to  new  paragraph  (b)(l|; 
subsequent  prospectuses  relating  lo  such  offerings 
would  be  nied  pursuant  to  new  paragraph  (b)|3|. 
See  n.65  aupro. 

**  These  two  categories  represent  a  combination 
of  (1)  and  (3|.  and  (2)  and  (3).  rMpecUvely.  No 
combination  of  (1)  and  (2)  Is  needed. 


the  classification  system  useful, 
paragraph  (e)  of  Rule  424  has  been 
amended  to  require  that  the  filing 
specify  the  applicable  paragraph  or 
subparagraph  (i.e.,  "(a)."  "(d)"  or 
"(b)(l)"-"(b)(5) ")  pursuant  to  which  it  is 
being  made.*'  The  rule  as  adopted  has 
been  reformatted  from  the  proposal  in 
order  to  simplify  these  designations. 

2.  Filing  Period 

The  Commission  has  shortened  the 
time  within  which  certain  prospectuses 
used  after  effectiveness  of  the 
registration  statement  must  be  filed. 
Such  filings  warrant  a  short  time  period 
in  order  that  the  information  may  be 
promptly  available  to  the  investing 
public  and  the  Commission. 

Under  the  proposed  amendments,  the 
filing  date  would  have  been  tied  to  the 
first  use  after  effectiveness  of  the 
prospectus  that  contains  modified  or 
additional  information.  Commentators 
expressed  concern  that  the  proposed 
requirements  to  file  on  the  date  of  first 
use  removed  loo  much  of  the  flexibility 
intended  by  the  proposal,  particularly  as 
they  would  have  applied  to  delayed 
offerings  under  Rule  415  that  occur  late 
In  the  business  day.  The  Commission 
appreciates  this  desire  for  flexibility. 
Nonetheless,  it  is  important  for  this 
highly  significant  information  to  be  on 
file  with  the  Commission  in  a  timely 
fashion. 

The  amendments  as  adopted  balance 
both  concerns,  requiring  that  a 
prospectus  disclosing  transaction- 
specific  information  specified  in  either 
paragraph  (b)(1)  or  (2)  be  filed  not  later 
than  the  second  business  day  following 
the  earlier  of  the  date  of  the 
determination  of  the  offering  price  or  the 
date  that  it  is  first  used  after 
effectiveness  in  connection  with  the 
public  offering  or  sales  or  transmitted  by 
a  means  reasonably  calculated  to  result 
In  filing  with  the  Commission  by  that 
date.**  The  concept  of  "first  use"  is  not 


Category  (4)  would  be  used  when  a  prospectus 
Includes  both  information  previously  omitted 
pursuant  to  Rule  430A  and  other  substantive 
changes  that  customarily  are  permitted  to  l)e  made 
In  a  Rule  424  filing.  As  noted  in  n.80  $upro.  the 
proposed  revisions  to  Rule  424  are  not  intended  to 
alter  traditional  considerations  determining  when 
information  must  be  Included  tn  a  post-effective 
amendment.  Accordingly.  If  a  registrant  relying  on 
Rule  430A  determines  sfter  effectiveness  that  the 
prospectus  will  contain  information  required  to  be 
set  forth  In  a  post-effective  amendment.  Filing  a  Rule 
424(b)  prospectus  under  category  |4)  would  not 
substitute  for  a  posleffecUve  amendment  See  nii 
$upra. 

•'  |17  CFR  230.414(e)|  For  example,  a  prospectus 
Filed  pursuant  lo  paragraph  (b)(1)  of  Rule  424  should 
be  designated  "424(b)(1)." 

••  See  Rule  456  (17  CFR  230  456). 


limited  to  provision  of  the  prospectus  to 
purchasers  with  their  confirmations. 
Rather,  it  refers  to  availability  of  the 
prospectus  to  the  managing  underwriter, 
syndicate  members  or  offerees. 

In  recognition  of  the  possiblity  that 
the  Rule  424  filing  may  not  reach  the 
Commission  for  filing  due  to 
circumstances  beyond  the  registrant's 
control,  paragraphs  (b)(1)  and  (b)(2)  of 
Rule  424  provide  for  transmission  by  a 
means  reasonably  calculated  to  result  in    ' 
filing  with  the  Commission  by  the 
second  business  day  deadline.**  In 
order  to  meet  the  requirements  of  Rule 
430A,  however,  it  will  t)e  necessary  for  a 
registrant  to  ascertain  promptly  whether 
a  form  of  prospectus  that  contains  Rule 
430A  information  that  has  been 
transmitted  for  filing  under  Rule  424(b) 
or  Rule  497(h)  actually  was  received  by 
the  Commission.  Further,  in  the  event 
that  it  was  not  received.  Rule  430A 
requires  that  the  registrant  promptly  file 
such  prospectus. 

As  prospectuses  filed  under 
paragraphs  (b)(4)  and  (b)(5)  also  will 
contain  information  subject  to  the  timing 
requirement  provided  for  in  paragraphs 
(b)  (1),  and  (2),  respectively,  they  are 
required  to  be  filed  no  later  than  the 
second  business  day  following  the  date 
of  the  earlier  of  pricing  or  first  use. 
Paragraphs  (b)  (4)  and  (5)  also  provide 
for  transmission  by  a  means  reasonably 
calculated  to  result  in  filing  with  the 
Commission  by  that  date. 

Unlike  prospectuses  filed  pursuant  to 
paragraphs  (b)  (1)  and  (2),  prospectuses 
filed  under  paragraph  {b)(3),  which  only 
reflect  other  substantive  changes,  will 
have  to  be  filed  no  later  than  the  fifth 
business  day  after  first  use;  like 
prospectuses  filed  pursuant  to 
paragraphs  (b)  (1)  and  (2),  they  may  be 
transmitted  by  a  means  reasonably 
calculated  to  result  in  filing  with  the 
Commission  by  that  date.»°  In  the  usual 
case,  mailing  of  Rule  424(b)(3) 
prospectuses  on  the  date  of  first  use 
would  suffice  even  if  overnight  mail 
service  or  similar  means  were  not  used. 


••  The  means  thai  may  be  used  is  dependent 
upon  the  date  of  transmission,  a  means  ullliied  on 
the  First  business  day  following  the  dale  of  pricing 
or  First  use  may  not  suffice  If  used  on  the  second 
business  day  Unlike  prior-Rule  424(c),  in  the  usual 
case  First  class  mail  would  not  result  in  compliance 

•"  In  the  propo«in)i  Release  the  Commission 
requested  rommenl  as  lo  whether  prospectuses  that 
do  no  more  than  reflect  a  change  in  the  "pnce  and 
certain  other  narrowly  ipeciFied  terms  '  of  the 
security  should  be  provided  a  longer  fil-ng  period 
than  the  proposed  two  business  day  period. 
Extension  of  the  Rule  424(b)(3)  Filing  period  to  five 
business  days  sufficicnUy  responils  to  these 
concerns. 


3.  Filing  Format 

In  the  usual  case,  revised  Rule  424(c) 
explicitly  permits  the  filing  of  a 
prospectus  supplement  or  "sticker"  only, 
rather  than  requiring  that  a  registrant 
using  a  supplement  refile  the  entire 
prospectus  with  the  supplement 
attached."  The  prospectus  supplement 
distributed  to  investors,  however, 
ordinarily  is  still  required  to  be  attached 
to  the  prospectus  to  which  the 
supplement  relates.**  The  Rule  requires 
that  a  supplement  smaller  than  a 
prospectus  page  filed  separately  be 
attached  to  a  sheet  of  8Vi"xll"  paper 
for  ease  in  processing. 

A  related  amendment  requires  that 
the  first  page  of  each  prospectus 
supplement  include  a  cross  reference  to 
the  date(s)  of  the  related  prospectus 
and/or  prospectus  supplement(s).  This 
will  permit  the  Commission  and  persons 
obtaining  this  information  lo  determine 
which  documents  comprise  the  complete 
prospectus.*" 

4.  Amendments  to  Rule  424(a)  ** 

The  Commission  has  amended 
paragraph  (a)  of  Rule  424  to  eliminate 
the  filing  requirement  for  prospectuses 
used  prior  to  effectiveness  containing 
non-substantive  changes  from  a 
previously  filed  prospectus.  This  change 
conforms  Rule  424(a)  to  new  Rule  424(b). 

III.  Cost-Benefit  Analysis 

To  evaluate  fully  the  benefits  and 
costs  associated  with  proposed  Rule 
430A  and  the  amendments  to  Rules  424 
and  497  and  Items  512  and  601  of 
Regulation  S-K,  the  Commission 
requested  commentators  to  provide 
views  and  data  as  to  the  costs  and 
benefits  associated  with  the  rules  to 
eliminate  pricing  amendments  and  non- 


*■  Rule  424(c).  however,  requires  registrants  filing 
the  Rule  430A  information  pursuant  to  Rule  424|b||l  j 
or  (4)  to  File  either  a  complete  prospectus  containing 
the  information  or  a  supplement  that  is  attached  to 
the  prospectus  Any  subsequently  filed  prospectus 
supplement  need  not  be  attached  to  the  prospectus. 

"  The  Commission  staff  previously  has  permillcd 
registrants  to  send  prospectus  supplements  not 
attached  to  the  prospectus  (often  called  an 
"appendix"  in  the  employee  beneFit  plan  context)  to 
participants  if  an  employee  benefit  plan  or  dividend 
or  interest  reinvestment  plan,  provided  that  the 
supplement  is  understandable  without  reference  to 
the  prospectus  and  that  the  participants  have 
previously  received  a  complete  copy  of  the 
prospectus  to  which  the  supplement  relates  and  are 
advised  that  they  may  receive  another  copy  on 
request.  See  Securities  Act  Release  No.  6281 
(January  15.  1981)  (46  FR  8446)  and.  e.g..  letter  re 
Illinois  Power  Company  (available  October  11. 
1982).  This  will  continue  to  be  permilted- 

"  The  cross  reference  would  not  necessarily  refer 
lo  all  previous  supplements  filed  In  connection  with 
the  prospectus,  but  only  lo  those  supplements  that 
constitute  part  of  the  statutory  prospectus  with 
respect  to  the  securities  currently  being  offered. 

**  17  CFR  230.424(a). 


substantive  Rule  424  filings,  to  permit 
the  filing  of  a  supplement  without  the 
rest  of  the  prospectus,  and  to  require 
more  immediate  filing  of  the  prospectus. 
In  this  regard,  the  Commission  noted 
that  the  amendments  would  reduce  the 
filing  burden  borne  by  registrants,  and 
associated  costs  such  as  printing  and 
travel  expenses,  but  that  the  reduction 
of  these  expenses  might  be  offset  in  part 
by  an  increase  in  the  costs  associated 
with  filing  a  Rule  424(b)  or  Rule  497(h) 
prospectus  at  an  earlier  time.  In 
response  to  commentator  concerns  that 
the  offset  might  reduce  the  cost  savings 
from  Rule  430A  rather  substantially,  the 
time  for  filing  was  lengthened. 

IV.  Final  Regulatory  Flexibility  Analysis 

This  final  regulatory  flexibility 
analysis  concerns  new  Rule  430A  and 
amendments  to  Rules  424  and  497  of 
Regulation  C  and  Items  512  and  601  of 
Regulation  S-K  and  has  been  prepared 
by  the  Commission  in  accordance  with  5 
U.S.C.  604.  The  corresponding  Initial 
Regulatory  Flexibility  Analysis  is 
contained  in  the  proposing  release. 

Objectives  of  the  New  Rule  and 
Amendments 

The  objectives  of  Rule  430A  and  the 
related  amendments  to  Items  512  and 
601  of  Regulation  S-K  are  to  simplify 
and  to  reduce  filing  procedures  and  to 
minimize  possible  disruptions  to  a 
registrant's  marketing  schedule  as  the 
result  of  having  to  file  a  pre-effective 
pricing  amendment.  The  amendments  to 
Rules  424  and  497  governing  the 
prospectus  classification  system,  filing 
format  and  time  requirements  are 
intended  to  provide  a  more  useful  and 
effective  system  for  filing  post-effective 
prospectuses.  The  changes  achieve 
these  purposes  without  affecting  the 
adequacy  of  disclosure  of  information  to 
investors  or  investor  protection  under 
the  federal  securities  laws. 

Public  Comment 

No  commentators  responded  to  the 
Commission's  request  for  comments  on 
the  Initial  Regulatory  Flexibility 
Analysis. 

Significant  Alternatives 

Pursuant  to  section  604  of  the 
Regulatory  Flexibility  Act,  the  following 
types  of  alternatives  were  considered: 

(1)  The  establishment  of  differing 
compliance  or  reporting  requirements  or 
timetables  that  take  into  account  the 
resources  available  to  small  entities: 

(2)  The  clarification,  consolidation  or 
simplification  of  compliance  and 
reporting  requirements  under  the  rules 
for  such  small  entities; 


(3)  The  use  of  performance  rather  than 
design  standards;  and 

(4)  An  exemption  from  coverage  of  the 
rules,  or  any  part  thereof,  for  small 
entities. 

Specifically,  the  Commission 
considered  whether  or  not  Rule  430A 
should  be  available  to  registrants  not 
subject  to  the  reporting  provisions  of 
sections  13(a)  or  15(d)  of  the  Exchange 
Act  immediately  prior  to  filing  a 
registration  statement.  The  Commission 
decided  to  extend  the  rule  to  su(!h 
registrants,  thus  enabling  small  issuers 
to  take  advantage  of  the  benefits  of  Rule 
430A. 

With  respect  to  the  amendments  to 
Rule  424  the  Commission  considered 
used  after  effectiveness  by  small  issuers 
to  file  such  prospectuses  any  earlier 
than  currently  required.  The 
Commission  does  not  believe,  however, 
that  such  alternative  proposals  would  be 
consistent  with  the  Commission's 
mandate  of  investor  protection. 
Similarly,  the  Commission  does  not 
consider  the  use  of  performance 
standards  to  be  a  significant  alternative 
because  such  standards  would  be 
inconsistent  with  the  Commission's 
statutory  mandate. 

V.  Statutor\'  Basis 

Rule  430A  is  being  adopted  by  the 
Commission  and  Rules  423,  424,  481,  482 
and  497  and  Items  501,  502,  512  and  601 
of  Regulation  S-K  are  being  amended  by 
the  Commission  pursuant  to  Sections  7, 
10  and  19(a)  of  the  Securities  Act. 

List  of  Subjects  in  17  CFR  Parts  229,  230. 
239,  and  240. 

Reporting  and  recordkeeping 
requirements.  Securities. 

VI.  Text  of  Rules 

In  accordance  with  the  foregoing.  Title 
17,  Chapter  II  of  the  Code  of  Federal 
Regulations  is  to  be  amended  as  follows: 

PART  229— STANDARD 
INSTRUCTIONS  FOR  FIlING  FORMS 
UNDER  THE  SECURITIES  ACT  OF  1933 
AND  SECURITIES  EXCHANGE  ACT  OF 
1934  AND  ENERGY  POLICY 
CONSERVATION  ACT  OF  1975— 
REGULATION  S-K 

1.  The  authority  citation  for  Part  229 
continues  to  read,  in  part,  as  follows: 

Authority:  Sees  6,  7,  8,  10,  19(a),  48  Stat.  78, 
79.  81,  85:  sees.  12, 13.  14. 15(d).  23(a).  48  Stat. 
892,  894,  901:  sees.  205.  209.  48  Stat.  906,  908: 
sec.  203(a).  49  Stat.  704:  sees.  1.  3.  8.  49  Stat. 
1375, 1377, 1379:  sec.  301,  54  Stat.  857:  sees.  8. 
202,  68  Slat.  685.  686:  sees.  3,  4,  5,  6,  78  Stat, 
565-568,  569,  570-574:  see.  1.  79  Stat.  1051: 
sees.  1,  2.  3.  82  Stat.  454,  455:  sees.  1,  2.  3-5, 
28(e),  84  Stat.  1435,  1497;  sec.  105(b].  68  Stat. 
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ISO?:  »ees.  a  9.  W.  n,  IK.  69  Stat  T17  na. 

119.  155:  15  use.  77t  7?g.  TTh.  77).  77t(«). 
7%J.  78o».  78n,  7»J\d),  7»m{a).  *   *  ' 

§229.  to    fAnwndedl 

2.  In  S  22y.lU.  paragraph  |c)(l){Lii)  is 
amended  by  removing  the  reference  to 
"Rule  424(c|"  and  replacing  it  with  a 
reference  to  "Rule  424(b)"  aiKl  by 
removing  Ihe  accompMiyiiig  citation 
"(5  230.424lc)  of  thia  chapter)"  aiul 
replacing  it  with  '($  23a424(b)  of  this 
chapter)". 

a.  la  i  229.501.  paragraph  (cM&)  >» 
revised  to  read  as  foUoMs: 

§229  501      (Item  501)  Forepart  ot 
regtstrafton  statvirwril  and  outside  front 
cov«r  pa^e  of  proapcclu*. 
»  •  *  •  • 

(c)  •  *  • 

(8)  In  the  case  of  any  prospectus  to  bt 
used  before  the  effective  date  of  the 
registration  statement  |or,  in  the  case  of 
any  prospectus  that  omits  information 
as  permitted  by  Rule  4J0A  under  the 
Securities  Act  [i  23U.430A  of  this 
chapter],  prior  to  the  determination  of 
the  initial  pubLu:  offering  pnce),  in  red 
ink,  the  capiiou  'Subfect  to 
Completion,"  the  date  of  its  issuance, 
and  the  following  statement  printed  in 
type  as  large  as  that  generally  nsed  in 
the  body  of  the  prospectus: 

biformation  conMinnd  her^m  is  sub|ect  to 
cotnpletion  or  anieiulni«jit  A  r>-f{iatT<ition 
ktateoMBt  relalifl({  to  tb«se  Mnjinties  hat 
been  filed  with  tk«  Sttcui)ti«»  aiad  Exchange 
Commismon.  Tkese  »ecuritie»  may  not  be 
sold  nor  may  offers  to  buy  be  accepted  pnor 
to  the  time  the  registratioa  statenicat 
becomes  effective.  This  prospectas  shall  not 
constitute  an  offer  to  sell  or  the  solicitation  of 
an  offer  to  buy  nor  nhall  there  be  any  »at«  of 
these  securities  in  any  State  in  which  such 
offer,  solicitation  or  sale  would  be  unlawful 
prior  to  registration  or  qusKflcation  under  the 
securities  law*  of  any  Stale. 

•  *  •  *  • 

4.  By  revising  paragraph  (d)(2)  of 
§  229.502  to  read  as  follows: 

§229  503     (ttem  502)  tn«id«  front  and 
ouls«la  back  cow«r  pa9««  of  prospactu*. 

•  •  •  *  • 

(d)  •  *  * 

(2)  If  the  stabtKzing  began  prior  to  the 
effective  date  of  the  registration 
statement  set  forth  the  amount  of 
securities  bought,  the  prices  at  which 
they  were  bought  and  the  period  within 
which  they  were  bought.  In  the  event 
that  Rule  430A  under  the  Securities  Act 
(§  23a.430A  of  this  chapter)  is  used,  the 
prospectus  is  filed  pursuant  to  Rule 
424(b)  [5  23a424{b)  of  this  chapter)  or 
included  in  a  post-effettive  a;nendment 
must  incluite  information  as  to 
stabihzrng  transactions  effected  prior  to 


the  determination  of  the  public  offering 
price  set  forth  in  such  prospectus. 

•  •        ♦        •        ♦ 

5.  By  adding  new  paragraph  (j)  of 
5  229.512  to  read  as  follows: 

§229.512     (Mwm  5t2)lMd«Ttaking*. 

•  •         •         *         • 

tj)  Include  the  following  in  a 
registration  statement  permitted  by  Rule 
430A  under  the  Securities  Act  of  1933 
[5  230.43aA  of  this  chapterl: 

The  uaderfttttned  regtatrant  hereby 
uiulertakes  that 

(1 1  For  purposes  of  delemumng  any 
riabilrty  under  the  Secia-ities  Act  of  1913.  the 
information  omitted  from  the  form  of 
pro«p«ctus  hied  m  part  ot  a  registration 
statement  in  reliance  upon  Rule  430A  and 
contained  in  Ih*  h^rm  of  pro«pect»i»  fil»'d  by 
the  regi«tra>t  pursuant  lo  RuW  424(hKl)  or  (4) 
or  497(h)  wider  ihs  Sirannct  Act  <halj  bt: 
deemed  to  be  part  ol  the  .-rgtsrratioo 
Rtatemeal  as  of  the  tune  U  was  dtN.iared 
effective. 

(Z)  For  the  purpose  of  delennining  any 
liabihty  under  the  Securities  Ad  of  1933,  each 
posl-effifcfive  amendment  that  contains  a 
form  of  prospectus  shall  be  kerned  to  be  a 
new  registration  »(ateinenl  rtiUtiog  to  tt>e 
securities  offered  therein,  and  the  offering  of 
such  securities  at  that  time  shall  be  deemed 
to  be  the  initial  bona  fide  ofi»Ttnn  shrreof 

6.  By  revising  Instruction  1  to  §  229.601 
to  read  an  follows: 

§229  601     (itwn  SOI)  ExNMta. 

•  *  •  •  • 

Instructions  to  Item  801  1   If  an  exhibit  to  a 
registratioa  staleintmt  (other  fban  an  opinion 
or  conaentl.  filed  m  prekmin«r>  form,  tut* 
been  changed  only  (A)  to  insert  luiumvaluxi 
as  to  interest,  dividend  or  convertuin  rates, 
redemption  or  conversion  prices,  purchase  or 
offering  prices,  underwriters'  or  dealers' 
commissions,  names,  addresses  or 
participation  of  underwriters  or  similar 
matters,  which  lrff>nn«t)on  rfpp*ars 
elsewhere  in  an  anienilment  to  thr 
registration  tirilement  or  a  prospei  tua  fiifd 
pursuant  to  Rule  424(b)  under  the  Seconties 
Act  |i  230.424(b)  of  this  chapter),  or  (B)  to 
connect  typographical  errors,  insart  *»gnar»ires 
or  make  other  similar  immaterial  changes, 
then,  notwithstanding  any  contrary 
requirement  of  any  rnle  or  form,  the  registrant 
need  not  rafile  soch  exhibtt  as  so  amended 
Any  such  incomplete  exhibit  may  noi, 
however,  be  incorporated  by  teference  in  any 
subsequent  filing  under  any  Act  administered 
by  the  Coibrussiob. 


PART  230— <jEh4ERAL  RULES  AND 
REGULATIONS,  SECUfUTlES  ACT  Of 
1933 

1.  The  authority  citation  of  Part  230 
continnes  to  read,  in  part,  as  follows: 

Authority:  Sees.  230.400  to  230499  issued 
under  sees.  6,  8, 10, 19,  48  Stat.  78.  79.  81  and 
85,  as  amended  (15  U.S.C.  77f,  77h,  77i.  778): 


2.  The  introductory  phrase  in  the  first 
sentence  of  f  230.423  is  amended  to  read 
as  follovrs: 

§  23a423     Data  of  prospactws. 

Except  for  a  form  of  pnif'ppctus  Hsed 
after  the  effective  date  of  the 
registration  statement  and  bffort>  t.he 
determination  of  the  offering  pru:e  as 
permitted  by  Rule  430A(c)  under  the 
Securities  Act  (5  230.430A(c)  of  thia 
chapter)  or  before  the  opening  of  bids  as 
permitted  by  Rule  445(c]  under  the 
Securities  Act  (5  230.445{cJ  of  this 
chapter),  each  *  *  * 
•        •        •         •         • 

3.  By  revising  paragraphs  (a),  (b).  (c). 
and  (e).  and  adding  a  "Note"  after 
paragraph  (c)  of  {  230.424  to  read  as 
follows: 

§  230.424     Filing  of  prospacUisas,  nurobcf 
of  copies. 

[a)  Five  copies  of  every  form  of 
prospectus  seat  or  given  to  any  person 
prior  to  the  effective  date  of  the 
registration  statement  which  varies  from 
the  form  or  forms  of  prospectus  included 
in  the  registration  statement  as  filed 
pursuant  to  §  230402(h)  of  this  chapter 
shall  be  filed  as  a  part  of  Ihe  repistration 
statement  not  later  th,m  the  dale  such 
form  of  prospectus  is  first  sent  or  given 
to  any  perso.i:  Provided,  howerer.  that 
only  a  form  of  prospectus  that  contains 
substantive  changes  from  or  additions  to 
a  prospectus  previously  filed  with  the 
Commission  as  part  of  a  registration 
statement  need  be  filed  pursuant  to  this 
paragraph  (a);  Provided,  further,  that  an 
investment  company  advertisement 
which  is  deemed  to  be  a  prospectus 
pursuant  to  5  230  4H2  of  this  chapter  and 
which  is  required  to  be  filed  pursuant  to 
this  paragraph  shall  not  be  filed  as  part 
of  the  registration  statcmpnt. 

(b)  Ten  copies  of  e<i*,h  form  of 
prospectus  purporting  to  comply  with 
section  10  of  the  Secunnes  Art  (15 
U.S.C.  TTil  shall  be  filed  with  the 
Commission  in  the  form  in  which  it  is 
used  after  the  effectiveness  of  the 
registration  statement  and  identified  as 
required  by  paragraph  (e);  Provided. 
however,  that  only  a  form  of  prospectus 
that  contains  substantive  chariges  from 
or  additions  to  a  previously  fifed 
prospectus  is  required  to  be  filed. 
Provided,  further,  that  this  paragraph  (b) 
shall  not  apply  in  re»pe<:t  of  a  form  of 
prospectus  contained  in  a  registration 
statement  and  relating  solely  to 
securities  offered  at  competitive 
bidding,  which  prospectus  is  mtended 
for  use  prior  to  the  opening  of  bids.  The 
ten  copies  shall  be  filed  or  transmitted 
for  filing  as  follows: 


(1)  A  form  of  prospectus  that  discloses 
information  previously  omitted  from  the 
prospectus  filed  as  part  of  an  effective 
registration  statement  in  reliance  upon 
Rule  430A  under  the  Securities  Act 

1§  230.430A  of  this  chapter)  shall  be  filed 
with  the  commission  no  later  than  the 
second  business  day  following  the 
earlier  of  the  date  of  determination  of 
^  the  offering  price  or  the  date  it  is  first 
used  after  effectiveness  in  connection 
with  a  public  offering  or  sales,  or 
transmitted  by  a  means  reasonably 
calculated  to  result  in  filing  with  the 
Commission  by  that  date. 

(2)  A  form  of  prospectus  used  in 
connection  with  a  primary  offering  of 
securities  on  a  delayed  basis  pursuant 
to  Rule  415(a)(l)(vii).  (viii)  or  (x)  under 
the  Securities  Act  (§  230.415{a)(l](vii), 
(viii)  or  (x)  of  this  chapter]  that  discloses 
the  public  offering  price,  description  of 
securities,  specific  method  of 
distribution  or  similar  matters  shall  be 
filed  with  the  Commission  no  later  than 
the  second  business  day  following  the 
earlier  of  the  date  of  the  determination 
of  the  offering  price  or  the  date  it  is  first 
used  after  effectiveness  in  connection 
with  a  public  offering  or  sales,  or 
transmitted  by  a  means  reasonably 
calculated  to  result  in  filing  with  the 
Commission  by  that  date. 

(3)  A  form  of  prospectus  that  reflects 
facts  or  events  other  than  those  covered 
in  paragraphs  (b)(1)  and  (2)  of  this  rule 
that  constitute  a  substantive  change 
from  or  addition  to  the  information  set 
forth  in  the  last  form  of  prospectus  filed 
with  the  Commission  under  this  rule  or 
as  part  of  a  registration  statement  under 
the  Securities  Act  shall  be  filed  with  the 
Commission  no  later  than  the  fifth 
business  day  after  the  date  it  is  first 
used  after  effectiveness  in  connection 
with  a  public  offering  or  sales,  or 
transmitted  by  a  means  reasonably 
calculated  to  result  in  filing  with  the 
Commission  by  that  date. 

(4)  A  form  of  prospectus  that  discloses 
information,  facts  or  events  covered  in 
both  paragraphs  (b)(1)  and  (3)  shall  be 
filed  with  the  Commission  no  later  than 
the  second  business  day  following  the 
earlier  of  the  date  of  the  determination 
of  the  offering  price  or  the  date  it  is  first 
used  after  effectiveness  in  connection 
with  a  public  offering  or  sales,  or 
transmitted  by  a  means  reasonably 
calculated  to  result  in  filing  with  the 
Commission  by  that  date. 

(5)  A  form  of  prospectus  that  discloses 
information,  facts  or  events  covered  in 
both  paragraphs  (b)(2)  and  (3)  shall  be 
filed  with  the  Commission  no  later  than 
the  second  business  day  following  the 
earlier  of  the  date  of  the  determination 
of  the  offering  price  or  the  date  it  is  first 
used  affe'  effectiveness  in  connection 


with  a  public  offering  or  sales,  or 
transmitted  by  a  means  reasonably 
calculated  to  result  in  filing  with  the 
Commission  by  that  date. 

(c)  If  a  form  of  prospectus,  other  than 
one  filed  pursuant  to  paragraph  (b)(1)  or 
(b)(4)  of  this  Rule,  consists  of  a 
prospectus  supplement  attached  to  a 
form  of  prospectus  that  (1)  previously 
has  been  filed  or  (2)  was  not  required  to 
be  filed  pursuant  to  paragraph  (b) 
because  it  did  no  contain  substantive 
changes  from  a  prospectus  that 
previously  was  filed,  only  the 
prospectus  supplement  need  be  filed 
under  paragraph  (b)  of  this  rule, 
provided  that  the  first  page  of  each 
prospectus  supplement  includes  a  cross 
reference  to  the  date{s]  of  the  related 
prospectus  and  any  prospectus 
supplements  thereto  that  together 
constitute  the  prospectus  required  to  be 
delivered  by  Section  5(b)  of  the 
Securities  Act  (15  U.S.C.  77e(b)]  with 
respect  to  the  securities  currently  being 
offered  or  sold.  The  cross  reference  may 
be  set  forth  in  longhand,  provided  it  is 
legible. 

Note. — Any  prospectus  supplement  being 
filed  separately  that  is  smaller  than  a 
prospectus  page  should  be  attached  to  an 
8Vs"  X  11"  sheet  of  paper. 

(d)  •  *  • 

(e)  Each  copy  of  a  form  of  prospectus 
filed  under  this  rule  shall  contain  in  the 
upper  right  comer  of  the  cover  page  the 
paragraph  of  this  rule,  including  the 
subparagraph  if  applicable,  under  which 
the  filing  is  made,  and  the  file  number  of 
the  registration  statement  to  which  the 
prospectus  relates.  The  information 
required  by  this  paragraph  may  be  set 
forth  in  longhand,  provided  it  is  legible. 

4.  By  adding  new  S  230.439A  to  read 
as  follows: 

§  230.430A    Prospectus  In  a  registration 
statement  at  tt>«  time  of  ettectivaness. 

(a)  The  form  of  prospectus  filed  as 
part  of  a  registration  statement  that  is 
declared  effective  may  omit  information 
with  respect  to  the  public  offering  price, 
underwriting  syndicate  (including  any 
material  relationships  between  the 
registrant  and  underwriters  not  named 
therein),  underwriting  discounts  or 
commissions,  discounts  or  commissions 
to  dealers,  amount  of  proceeds, 
conversion  rates,  call  prices  and  other 
items  dependent  upon  the  offering  price, 
delivery  dates,  and  terms  of  the 
securities  dependent  upon  the  offering 
date;  and  such  form  of  prospectus  need 
not  contain  such  information  in  order  for 
the  registration  statement  to  meet  the 
requirements  of  Section  7  of  the 
Securities  Act  [15  U.S.C.  77g]  for  the 
purposes  of  Section  5  thereof  [15  U.S.C. 
77el  Provided  that. 


(1)  The  securities  to  be  registered  are 
offered  for  cash; 

(2)  The  registrant  furnishes  the 
undertakings  required  by  Item  512(j)  of 
Regulation  S-K  [§  229.512U)  of  this 
chapter];  and 

(3)  The  information  ommitted  in 
reliance  upon  paragraph  (a)  from  the 
form  of  prospectus  filed  as  part  of  a 
registration  statement  that  is  declared 
effective  is  contained  in  a  form  of 
prospectus  filed  with  the  Commission 
pursuant  to  Rule  424(b)  or  Rule  497(h) 
under  the  Securities  Act  [§§  230.424(b) 
or  230.497(h)  of  this  chapter);  except  that 
if  such  form  of  prospectus  is  not  so  filed 
by  the  later  of  five  business  days  after 
the  effective  date  of  the  registration 
statement  or  five  business  days  after  the 
effectiveness  of  a  post-effective 
amendment  thereto  that  contains  a  form 
of  prospectus,  or  transmitted  by  a  means 
reasonably  calculated  to  result  in  filing 
with  the  Commission  by  that  date,  the 
information  omitted  in  reliance  upon 
paragraph  (a)  must  be  contained  in  an 
effective  post-effective  amendment  to 
the  registration  statement. 

(b)  The  information  omitted  in 
reliance  upon  paragraph  (a)  from  the 
form  of  prospectus  filed  as  part  of  an 
effective  registration  statement,  and 
contained  in  the  form  of  prospectus  filed 
with  the  Commission  pursuant  to  Rule 
424(b)  or  Rule  497(h)  under  the 
Securities  Act  [§§  230.424(b)  or 
230.497(h)  of  this  chapter],  shall  be 
deemed  to  be  a  part  of  the  registration 
statement  as  of  the  time  it  was  declared 
effective. 

(c)  When  used  prior  to  determination 
of  the  offering  price  of  the  securities,  a 
form  of  prospectus  relating  to  the 
securities  offered  pursuant  to  a 
registration  statement  that  is  declared 
effective  with  information  omitted  from 
the  form  of  prospectus  filed  as  part  of 
such  effective  registration  statement  in 
reliance  upon  this  Rule  430A  need  not 
contain  information  omitted  pursuant  to 
paragraph  (a),  in  order  to  meet  the 
requirements  of  Section  10  of  the 
Securities  Act  [15  U.S.C.  77j]  for  the 
purpose  of  section  5(b)(1)  [15  U.S.C. 
77e(b)(l)]  thereof.  This  provision  shall 
not  limit  the  information  required  to  be 
contained  in  a  form  of  prospectus 
meeting  the  requirements  of  section 
10(a)  of  the  Act  for  the  purposes  of 
section  5(b)(2)  thereof  or  exception  (a)  of 
Section  2(10)  [15  U.S.C,  77b(10)]  thereof. 

(d)  this  rule  shall  not  apply  to 
registration  statements  for  securities  to 
be  offered  by  competitive  bidding. 

Note. — If  information  is  omitted  in  reliance 
upon  paragraph  (a)  from  the  form  of 
prospectus  filed  as  part  of  an  effective 
registration  statement,  or  effective  post- 
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fffe<  tiwe  amerulioent  therptii.  th*  reijislrunt 
must  dscertdin  prnmpilv  wtiethi-r  a  Nirm  of 
prospeclu*  traimmilUKi  ii>r  fiUim  utni^r  Rule 
424(b)  of  Kiii«  *l7lii|  ufuler  th*-  S«!curiu*:»  A*« 
actuaDy  W4S  rwctivt'ti  Cor  filiraby  the 
Commission  ami.  in  the  event  that  it  was  not. 
promptly  file  such  prospectus. 

5.  fa  S  230.481,  paragraph*  (b)(2)  and 
{d)(2)  are  revised  to  reati  as  follows; 

§  230.481     Informatton  required  In 
prosp«ctu«. 

«  •  •  •  • 

(b)  •  •  • 

(2)  fn  the  case  of  any  prospectus  to  be 
used  before  the  effective  date  of  the 
registration  statement  (or.  rn  the  case  of 
any  prospectus  that  omits  mformation 
as  permitted  by  Rule  430A  under  the 
Securities  Act  [5  230.430A  of  this 
chapter],  prior  to  the  determination  of 
the  initial  pnbHc  offering  pricej,  hi  red 
ink,  the  capiton  "Subject  to 
Completion,"  the  date  of  its  issuance, 
and  the  followinj?  statement  printed  in 
type  as  lar^e  as  that  generally  used  in 
the  body  of  the  prospectus: 

Information  contaiaed  berein  is  tubi^ct  to 
completion  or  amendment.  A  rc^tration 
statement  relating  to  these  securities  has 
been  filed  with  the  Securities  and  Exchange 
Commtssion  l>irsp  ^f'-inties  may  not  be 
sold  nor  mt«v  off»T^  to  ^ny  t>e  accepted  prior 
to  tht?  tirrM-  the  rvvistration  sljlemenl 
becomes  effective    I  'iii  pnwpecfus  shall  not 
constitute  an  oflfr  lu  tell  or  the  solii  nation  of 
an  offer  to  buy  nor  shall  tfiere  be  any  t^ie  of 
these  secarities  in  any  State  in  wSicii  tvch 
offer,  solicitation  or  sale  would  be  unlawful 
prior  to  registration  or  qualification  under  the 
secnritiea  laws  oi  any  state. 
***** 

(d)  *  •  • 

(2)  If  the  sfabihzing  began  prior  to  the 
effective  date  of  the  registration 
statement,  disclosure  of  the  amount  of 
securities  bought,  the  prices  at  which 
they  were  bought  and  the  period  within 
which  they  were  bought.  In  the  event 
that  Rule  430A  (8  230.430A  of  this 
chapter]  is  used,  the  prospectus  filed 
pursuant  to  Rule  497(h)  (5  230.497(h)  of 
this  chapter)  or  included  in  a  post- 
effective  amendment  must  include 
information  as  to  stabilizing 
transactions  effected  prior  to  the 
determination  of  the  public  offering 
price  set  forth  in  such  prospectus. 

•  •         *         •         • 

6.  Paragraph  {a)(4)  of  S  230.482  is 
added  to  read  a.s  follows; 

5  230.4*2     Arfvertislnfl  by  an  lnTe«trr>«nt 
company  as  aatla^ylnfl  r»quiram«*nt«  ot 
acctton  10. 

•  *         •         *         • 

(a)*   *   * 

(4)  It  contains  the  statement  required 
by  Rule  481(b)(2)  under  the  Securities 
Act  [}  230.481  (bi(2)  of  this  chapter] 


when  usfd  pnor  to  rffertiveness  of  thf 
company's  rrsristration  statement  or.  tn 
the  case  of  h  r^isfration  statempnt  that 
becomes  effcctivp  nmiffinR  oertatn 
information  frr>m  ihp  pro*i pFtrtti s 
contained  tn  the  rei^istrnnon  stafpment 
in  reliance  upon  Rule  430.A  under  the 
Secnrities  Act  [8  230  43nA  of  this 
chapter],  wfien  used  pnor  to  the 
determination  of  the  public  offering 

price. 
***** 

7.  By  adding  new  paragraph  (hj  of 
8  230.497  to  read  as  follows: 

§  230.497    Fllftfl  of  ptemQ9€fv»—nvmb«r  oi 

copiaa. 

#         •         •         •         • 

(h)  No  later  than  the  second  bttsmess 
day  followins  ihf  earlifr  of  fh^  diife  of 
the  determination  of  the  offering  pnce  or 
the  date  it  is  first  used  after 
effectiveness  in  connection  with  a 
public  offering  or  sales,  ten  copies  of 
every  form  of  pro^pertus  and  Statement 
of  Additional  Information,  where 
applicable,  that  discloses  the 
information  previously  omitted  finm  the 
prospectus  filed  as  part  of  an  effective 
registration  statement  in  reliance  upon 
Rule  430A  ander  the  Securitres  Act 
18  230.430A  of  this  chapter]  shall  be  filed 
with  the  Commission  in  the  exact  form 
in  which  it  is  used,  or  transmitted  by  a 
means  reasonably  calculated  to  result  in 
filing  with  the  Commission  by  that  date. 

8.  In  paragraph  (c)(7)  of  8  230.499, 
removmg  the  reference  to  paragraph  (c) 
of  Rule  424  as  follows: 

§  23a4«»     EDGAR  temporary  rxOm. 

«  •  •  •  • 

(c)*  *   * 

(7)  Rule  424  of  Regvtation  C.  "Filing  of 
prospectus — number  of  copies. "  The 
copies  required  to  be  filed  by 
paragraphs  (a)  and  (b)  of  Rule  424  under 
the  Securities  Act  (8  230.424  of  this 
chapter)  shall  consist  * 


PART  239— FORMS  PRESCRIBED 
UNDER  THE  SECURITIES  ACT  OF  1933 

1.  Tbe  authority  citation  for  Part  239 
continues  to  read,  in  part,  as  follows: 

Authority:  The  Securities  Act  of  r933,  15 
U.S.C.  77b.  et  9tKi..  '  '  ' 

2.  The  introductory  language  of 
paragraph  (b)  of  Item  11  of  Form  S-3 
(8  239.13]  is  revised  to  read  as  follows: 

Nete:  The  text  of  Form  S-3  doe»  not  appear 
in  the  Code  of  Federal  Regulationa. 

§239  13     Form  S-3.  for  regtstrattofi  under 
ttie  Securlttea  Act  of  1933  o«  swcuiWea  at 
certain  la««er»  ottereil  poraoarK  K>  c«ftatn 
type*  o<  transacltona. 


Ffwin  5—3 


Part  I.  Informatiott  fUq%iired  in  Prospectus. 


Hem  11.  MaleriaJ  Changes. 

(b)  Include  in  the  prosp^-ctus.  if  not 
incorporated  by  referent  e  therein  from  the 
reports  fil»tl  under  the  txchange  Act 
specified  m  llt-m  14-»1.  »  proxy  m  informrtiton 
statemeiu  filed  i>*iriui.iiit  lo  St-ction  H  oi  the 
Exchange  AcU  a  pri>«p«au«  previously  futd 
pursuant  to  Rule  424(bl  or  (c)  under  tht 
Securities  Act  (5  23a424Lb)  or  (c)  of  this 
chapter)  or.  where  no  prospectus  is  required 
to  be  filed  pursuant  to  Rule  424(bl.  the 
prospectus  included  in  the  registration 
statement  at  effectiveness,  or  a  Form  ft-K 
filed  dnring  either  of  the  two  preceeding 
years:  (i)"   *   ' 
•  •  •  •  • 

3.  The  introductory  language  of 
paragraph  (b)  of  Item  10  of  Form  S-4 
(5  239.25)  IS  revised  to  read  ai  folUiws 
(note  that  the  text  of  Form  S-4  does  not 
appear  in  the  Code  of  Fedtral 
Rtgvilalions): 

§  239  25     Form  S-4,  for  ttia  registration  of 
securities  Issued  In  business  corrrt>*nsf1on 

transactions. 


Focni  S-4 


Part  I.  Information  RegaJred  in  tha 
Prospectus. 

•  •  •  •  • 

B.  Information  About  the  Registraot 

•  *  •  •         • 

Item  10.  Information  with  Respect  to  S-3 
Registrants. 

•  •  •         *         * 

(b)  Include  in  the  prospectus,  if  not 
incorporated  by  reference  from  the  reports 
filed  under  the  Exchange  Ad  specified  in 
Item  11  of  this  Form,  a  proxy  or  information 
Btatenieni  filed  pursuant  to  section  14  of  the 
Exchange  Act.  h  prnsf^Ttim  preriously  HW'd 
pursuanl  to  Rule  424  under  the  SetunfK-s  Act 
[  3  230  424  of  this  chuplerl  or   where  no 
prosptxtui  IS  required  to  be  filed  piirsiiant  to 
Rule  424(bl,  the  pronpertus  ini  luded  in  the 
registraUon  statement  at  effectiveness,  or  a 
Form  »-K  filed  dunng  either  of  the  h««» 
preceedinp  fiscal  years: 

(!)••• 

•  •  •  •  • 

4.  In  Note  1  to  General  Instruction  C. 
Unavailability  of  the  Form  S-8 
(Prospectus  for  Reoffcrs  or  Resales),  of 
Form  S-8  (i  239.16b),  the  reference  to 
"Rule  424(c)"  is  changed  to  refer  to 
■  Rule  424(b)"  and  the  corresponding 
citation  is  changed  fn)m  "(5  230  424(c]  of 
this  chapter)"  to  "(S  230.424(b)  of  this 
chapter)". 


Note:  The  text  of  Form  S-e  does  noi  appear 
in  the  Code  of  Federal  Regulations 

5.  The  introductory  language  of 
paragraph  (b)(1)  of  Item  11  of  Form  F-3 
(8  229.33)  IS  revised  to  read  as  follows: 

Note:  The  text  of  Form  F-3  doea  not  appear 
in  the  Code  of  Federal  Regulations. 

§  239.33     Form  F-3,  for  regtstratfon  under 
ttie  Securities  Act  of  1933  of  aecuHties  of 
certain  foretgn  private  Issuers  pursuant  to 
certain  types  of  transactions.. 


Form  F-3 


Part  I.  Information  Required  in  Prospectus. 
***** 

Hem  11.  Material  Changes. 

(b)(1)  include  in  the  pnrjrpecttis,  if  not 
included  in  the  reports  Tiled  under  the 
Ejichange  Act  which  are  incorporwled  by 
reference  into  the  prospectus  pursuant  to 
Item  12  or  a  prospectus  prevtousiy  filed 
pursuant  Rule  424(b)  or  |c)  under  tbe 
Securities  Act  |S  230.424(b)  or  (c)  under  this 
chapter)  or.  where  no  prospectus  is  required 
to  be  filed  pursuant  to  Rule  424(b).  the 
prospectus  included  in  the  registration 
statement  at  effectiveness:  (ij  *   *   * 
***** 

6.  The  introductory  language  of 
paragraph  (c)  of  Item  10  of  Form  F-4 
(§  239.34)  is  revised  to  read  as  follows: 

Note:  The  text  of  Form  F-4  does  not  appear 
in  the  Code  of  Federal  Regulations. 

§  239J4     Form  F-4,  for  registration  of 
securities  o>  certain  foreign  private  issuers 
issued  In  certain  business  combination 
transactions. 


Form  F-4 


Part  I.  Information  Required  in  the 
Prospectus. 


B.  Information  About  the  Registrant 


Hem  10.  Information  with  Respet^  to  F-3 

Companies. 

*  •  •  «  t 

(c)  Include  in  ti>e  prospectus,  if  not 
incorporated  by  reference  from  the  reports 
filed  under  the  Exchange  Ac!  specified  in 
Item  11  cf  this  Form,  from  a  prospectus 
previously  filed  pursuant  to  Rule  424  under 
the  Securities  Act  (5  230.424  of  this  chapter) 
or.  where  no  prospectus  is  required  lo  be  filed 
pursuant  to  Rule  424|b|.  the  prospectus 
included  in  the  registration  slatement  at 
effectiveness,  or  from  a  Form  0-K  filed  during 
either  of  the  two  preceding  fiscal  years: 


PART  240— GENERAL  RliUES  AND 
REGULATIONS,  SECURITIES 
EXCHANGE  ACT  Of  1934 

1.  The  authority  citation  for  Part  240 
continues  to  read,  in  part  as  follows- 

Authority:  Sec  23.  48  Slat  901.  as 
ainended,  15  U.S.C.  78w.  '  "  ' 

2.  Item  14(b)(l)(ii)  introductory  text  of 
§  240.14a-101  is  revised  to  read  as 
follows: 

7  240.14a-101    Schedule  14A.  Informatton 
required  in  proxy  statement 


Item  14.  Mergers,  Consolidations, 
Acquisitions  and  Similar  Matters. 


b.  Information  about  the  registrant  and  the 
other  person. 


(i)  Information  with  respect  to  S-3 
registrants. 

***** 

(ii)  Include  in  the  proxy  statement,  if  not 
incorporated  by  reference  from  the  reports 
filed  under  the  Exchange  Act  specified  in 
paragraph  {b)(l)(iii)  of  this  Item,  from  a  proxy 
or  information  statement  filed  pursuant  to 
section  14  of  the  Exchange  Act.  from  a 
prospectus  previously  filed  pursuant  to  Rule 
424  under  the  Securities  Act  ( §  230  424  of  this 
chapter)  or.  where  no  prospectus  is  required 
to  be  filed  pursuant  to  Rule  424(b).  the 
prospectus  included  m  the  registration 
statement  at  effectiveness,  or  from  a  Form 
8-K  filed  during  either  of  the  two  preceding 
fiscal  years:  *  '  * 
***** 

Dated:  May  27, 1987. 

By  the  Conunission. 
lonathan  G.  Katz. 
Secretary. 

(FR  Doc  87-12707  Filed  6-4-87;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Parts  154,  375,  and  382 
rt>oci(et  No.  RM87-3-000;  Order  Na  472] 

Annual  Charges  Urtder  the  OnmMniS 
Btidget  ReconcHiation  Act  of  1986 

Issued  May  29,  1987. 
AOCNCV:  Federal  Energj'  Regulatory 
Commission.  DOE. 
action:  Final  rule. 

SUMMARY:  The  Commission  is  amending 
its  regulations  to  establish  annual 
charges  as  required  by  section  3401  of 
the  Omnibus  Budget  Reconciliation  Act 
of  1986.  The  Commission  will  assess 


these  charges  against  gas  and  oil 
pipelines,  investor-owned  utilities 
(lOUs),  Federal  power  marketing 
agencies  (PM.AS).  and  one  electric 
cooperative.  The  charges  will  be  based 
on  volumes  of  energy  transported  and 
sold  by  gas  pipelines,  PMAs.  lOUs  and 
the  electric  cooperative,  and  on  the 
revenues  received  by  the  oil  pipelines. 

EFFECTIVE  DATE:  Section  382.201(b)(4)  of 
the  Commission's  regulations  will  be 
effective  May  29.  1987.  All  other 
amendments  made  by  this  final  rule  will 
be  effective  or,  July  6.  1987. 

FOB  FUfTTMEft  »NFO»mATK)W  CONTACT. 

For  Legal  Matters:  Roland  M.  Frye,  \t.. 

Office  of  the  General  Counsel  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NEL.  Washington. 
DC  20426.  (202)  357-8315. 

For  Technical  .Matters:  Jewel  C.  Poore, 
Office  of  Management  Systems 
Analysis,  Management  Systems 
Divisioa  Federal  Energv  Regulatory 
Commission,  825  North  Capitol  Street 
NE..  Washington.  DC  20426.  (202)  357- 
5362. 

SUPPLiMEMTARV  INFOftMATION: 

Before  Commissioners:  Martha  O.  Hesse, 
Chairman;  Anthony  G.  Sousa.  Charles  G. 
StalcMi.  Charles  A.  Trabandt  and  CM.  Naeve. 

I.  Introduction 

The  Federal  Energy  Regulatory 
Commission  (Commission)  is  amending 
its  regulations  to  establish  annual 
charges  as  required  by  section  3401  of 
the  Omnibus  Budget  Reconciliation  Act 
of  1986  (Budget  Act].'  The  Commission 
will  assess  these  charges  against  gas 
and  oil  pipelines,  electric  utilities,  power 
marketing  agencies,  and  one  electric 
cooperative.  The  charges  will  be  based 
on  the  volumes  of  energy  transported 
and  sold  by  the  gas  pipelines,  electric 
utilities,  power  marketing  agencies,  and 
the  electric  cooperative,  and  on  the 
operating  revenues  received  by  the  oil 
pipelines. 

n.  Background 

A.  The  Budget  Act 

Section  3401(a)(1)  of  the  Budget  Act 
requires  the  Commission  to  "assess  and 
collect  fees  and  annual  charges  in  any 
fiscal  year  in  amounts  equal  to  all  of  the 
costs  incurred  by  the  Commission  in 
that  fiscal  year."  This  authority  is  in 
addition  to  that  granted  to  the 
Commission  in  sections  10(e)  and  30(e) 


'  Act  of  October  21, 1886.  Pub  L  No  9e-«08.  Title 
III.  Subtitle  E  section  3401. 1986  U.S.  Code  Cong,  ft 
Ad.  News  (100  Stat.)  1874. 1890-91  (lo  be  codified  at 
42  U.S.C.  7178),  I  FERC  Stalules  ft  Regulations 
16253. 
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of  the  Federal  Power  Act  (FPA).*  The 
annual  charges  must  be  computed  based 
on  methods  which  the  Commission 
determines  to  be  "fair  and  equitable."  * 
The  Conference  Report  provides  the 
Commission  with  the  following  guidance 
as  to  this  phrase's  meaning: 

|A|nnual  charges  assessed  during  a  nscai 
year  on  any  person  may  be  reasonably  based 
on  the  following  factors:  (1)  the  type  of 
Commission  regulation  which  applies  to  such 
person  such  as  gas  pipeline  or  electric  utility 
regulation;  (2)  the  total  direct  and  indirect 
costs  of  that  type  of  Commission  regulation 
incurred  during  such  year  (3)  the  amount  of 
energy — electricity,  natural  gas.  or  oil — 
transported  or  sold  subject  to  Commission 
regulation  by  such  person  during  such  year 
and  (4)  the  total  volume  of  all  energy 
transported  or  sold  subject  to  Commission 
regulation  by  all  similarly  situated  persons 
during  such  year.* 

The  Commission  may  assess  these 
charges  by  making  estimates  based 
upon  data  available  to  it  at  the  time  of 
assessment.*  The  Commission  is 
required  to  collect  not  only  all  its  direct 
costs  but  also  all  its  indirect  expenses 
such  as  hearing  costs  and  indirect 
personnel  costs.' 

Congress  will  continue  to  approve  the 
Commission's  budget  through  annual 
and  supplemental  appropriations.  The 
annual  charges  do  not  enable  the 
Commission  to  collect  amounts  in 
excess  of  its  expenses,  but  merely  serve 
as  a  vehicle  to  reimburse  the  United 
States  Treasury  for  the  Commission's 
expenses.'' 

B.  Existing  Fees  and  Annual  Charges 
Schedules 

The  Commission  currently  assesses 
Tiling  fees  and  annual  charges  under 
several  statutes.  Title  V  of  the 
Independent  Offices  Appropriations  Act 
of  1952  (lOAA)  •  permits  the 


Commission  to  charge  filing  fees  for 
special  benefits  provided  to  identifiable 
persons.  Such  fees  are  based  on  the  cost 
to  the  agency  of  the  agency's  services." 
Section  10(e)  of  the  FPA  requires  that 
entities  licensed  under  section  4  of  that 
Act  pay  "reasonable  annual  charges  "  in 
order  to,  among  other  things,  reimburse 
the  United  States  for  the  costs  of 
administering  Title  I  of  the  FPA.  Section 
30(e)  of  the  FPA  instructs  the 
Commission  to  establish  fees  "adequate 
to  reimburse  . .  .  reasonable  costs 
incurred  in  connection  with  any  studies 
or  other  reviews  carried  out . . .  for 
purposes  of  compliance  with"  section  30 
of  the  FPA. 

The  existing  filing  fee  regulations 
implement  the  lOAA  and  recover  part  of 
the  Commission's  costs  for  certain 
services  to  gas.  oil  and  electric 
companies  which  file  with  the 
Commission.'"  Under  existing  annual 
charges  regulations  promulgated 
pursuant  to  section  10  of  the  FPA.  the 
Commission  recovers  costs  from 
licensees  for  certain  ser\'ice8  provided 
to  the  hydroelectric  industry."  On 
March  11. 1987,  the  Commission  issued  a 
Notice  of  Proposed  Rulemaking  '*  which 
set  forth  a  proposal  to  implement  the 
recent  amendment  to  section  30  of  the 
FPA." 

The  Budget  Act's  billing  authority  is 
more  comprehensive  than  the  existing 
billing  authority  under  either  the  lOAA 
or  the  FPA.  Unlike  FPA  sections  10(e) 
and  30(e)  which  permit  recovery  of  only 
those  costs  incurred  in  administering 
Part  I  and  incurred  in  connection  with 
studies  and  reviews  performed  pursuant 
to  section  30  of  the  FPA  respectively, 
and  unlike  the  lOAA  which  permits 
recovery  of  only  those  costs  incurred  in 
providing  special  benefits  to  identifiable 
persons,'*  the  Budget  Act  requires  the 
Commission  to  recover  all  of  its  costs. 


•  Budget  Act  section  3401(a)(2).  citing  16  U.S.C. 
803(e)  (1982)  and  Act  of  Oclotjer  16.  1966.  Pub.  L.  No. 
9(»-*95.  »eclion  7(c).  1986  US.  Code  Cong,  ft  Ad. 
News  (100  Stat )  1243. 1248-1249  (to  be  codified  at 
16  use.  823«(e)).  1  FERC  Statutes  ft  Regulations 
162S3. 

'  Budget  Act  section  3401(b). 

•  Conference  Report  to  Accompany  H.R.  5300 
(Conference  Report).  H.R.  Rep.  No.  1012.  99lti  Cong.. 
2d  Sess.  239.  reprinted  in  1986  U.S.  Code  Cong,  ft 
Ad.  News  3868.  3884 

»  Budget  Act  section  3401(c). 

•  See  Conference  Report  at  238. 1988 US.  Code 
Cong,  a  Ad.  News  al  3883:  see  also  Report  of  the 
Commillee  on  the  Budget  of  the  United  Stales 
Senate,  to  Accompany  S.  2708  (Senate  Budget 
Report).  S.  Rep.  No.  348.  99th  Cong..  2d  Sess  56.  86 
and  86. 

'  Budget  Act  section  3401(t|. 

•  31  US  C.  9701  (1982). 


•  See  New  England  Power  Co  v  FPC.  151  US. 
App  DC.  371.  374-375.  467  F  2d  425.  426-429  (1972). 
affd.  415  U.S.  345(19741. 

'•  18  CFR  Parts  346  and  381  (1986):  see  alto  52  FR 
10366  (April  1. 1987).  51  FR  43599  (Dec.  3. 1986).  and 
51  FR  35347  (Oct.  3.  1986)  (all  to  be  codified  al  18 
CFR  Part  381). 

"  51  FR  24308  duly  3. 1986)  (to  be  codified  al  18 
CFR  Part  lU  Also,  pursuant  to  section  10(f)  of  the 
FPA.  the  Commission  assesses  charges  to  recover 
ihe  cost  of  lis  headwater  benefit  investigations.  Id 

••  52  FR  B463  (March  18.  1987)  and  10896  (Apnl  6. 
1987).  IV  FERC  Statutes  ft  Regulations  1  32.436 

>•  Act  of  October  16. 1986.  Pub  L  No.  99-495. 
section  7(c).  1986  US  Code  Cong  ft  Ad  News  (100 
Slat.)  1243,  1248-1249  (to  be  codified  at  16  U.SC. 
823a(e)). 

'«  The  legislative  history  indicates  Congress 
intended  the  authohty  of  its  mandate  in  Ihe  Budget 
Act  to  go  beyond  that  contained  in  Title  V  of  the 
lOAA.  See  Report  of  the  Committee  on  the  Budget. 
House  of  Representatives,  to  Accompany  H.R.  5300 
(House  Budget  Report).  H.R  Rep  No  727.  99lh 
Cong  .  2d  Sess.  44.  reprinted  in  1968  US.  Code  Cong, 
ft  Ad.  News  3607,  3640  (FERC  does  no!  currently 


On  January  28. 1987.  the  Commission 
issued  a  Notxe  of  Proposed  Rulemaking 
(NOPR)  in  which  it  proposed  to  recover 
through  annual  charges  all  costs  not 
recouped  through  existing  lOAA  filing 
fees  and  FPA  assessments  '  *  The 
Commission  proposed  to  assess  annual 
charges  against  gas  pipelines  and 
electric  utilities  based  upon  volumes  of 
energy  transported  and  sold,  and 
against  oil  pipelines  based  upon 
operating  revenues. 

The  Commission  received  90 
comments  on  the  proposed  rule — 19 
from  gas  pipelines,  5  from  gas  trade 
associations.  2  from  gas  producers,  1 
from  a  gas  storage  facility,  10  from  local 
gas  distribution  companies  (LDCs).  40 
from  investor-owned  utilities  (lOUs),  1 
from  a  generating  company,  1  from  an 
electric  trade  association,  1  from  a 
cooperative  utility  system,  10  from  oil 
pipelines,  1  from  an  oil  pipeline  trade 
association,  5  from  state  public  utility 
commissions,  and  1  from  a  non-energy 
trade  association." 

III.  General  Discussion  of  Annual 
Charges  Formula 

To  implement  the  Budget  Act,  the 
Commission  must  first  formulate  an 
annual  charge  billing  procedure.  To  do 
this,  the  Commission  must  determine: 

•  The  types  of  companies  which  the 
Commission  should  bill. 

•  How  to  estimate  and  then  allocate 
the  Commission's  costs  among  its 
regulatory  programs. 

•  How  to  allocate  each  program's 
costs  among  the  companies  regulated 
under  each  program. 

After  formulating  an  annual  charge 
billing  procedure,  the  Commission  must 
then  determine: 

•  How  to  adjust  the  annual  charges  at 
the  end  of  a  fiscal  year  "to  eliminate  any 
overrecovery  or  underrecovery  of  (the 
Commission's)  total  costs,  and  any 
overcharging  or  undercharging  of  any 
person  "  pursuant  to  section  3401(e)  of 
the  Budget  Act. 

•  The  standards  for  waiving  all  or 
part  of  an  annual  charge  pursuant  to 
section  3401(g)  of  the  Budget  Act. 

In  this  Part,  the  Commission 
addresses  these  five  steps  as  they  apply 
to  all  three  programs.  Parts  IV,  V,  and  VI 
will  specifically  address  the  types  of 


have  authority  to  assess  charges  on  regulated 
companies  for  the  remainder  of  the  worV  performed 
by  FERC  in  regulating  oil  pipelines,  natural  gas 
pipelines  and  public  utilities.  (Thisj  leqislation  gives 
that  authority  to  FERC") 

'•  52  FR  3128  (Feb  2. 1987),  IV  FERC  Statutes  ft 
Regulations  1  32.434 

"  Some  commenters  fall  into  more  than  one 
category.  A  list  of  commenters  is  attached  as 
Appendix  A. 


companies  to  be  bilW  and  the  methotJ 
for  allocating  the  costs  within  each  of 
the  Hiree  regulatory  areas.  The 
Commission  is  adtjpling  as  a  final  rule 
most  aspect.'!  of  its  pir^posed  rule 
regardinj?  each  of  these  five  steps.  The 
major  differences  between  the  proposed 
and  final  rules  are  thai  the  Commission 
(1)  will  assess  annual  charges  against 
power  marketing  agencies;  (2]  will 
include  short-term,  limited-term  and  unit 
sales  of  electricity  in  the  "coordination 
sales"  category  if  such  sales  are  for  less 
than  five  years;  (3)  will  include  long- 
term  firm  transmission  sales  in  the 
"sales  for  resale"  category;  (4)  will  not 
assess  annual  charges  against  gas 
pipehnes  with  NGA  section  7(fj 
declarations;  (5)  will  assess  natural  gas 
pipelines  based  on  only  jurisdictional 
gas:  (6)  will  establish  a  tracking 
mechanism  for  automatic  passthrough  of 
the  natural  gas  pipelines'  annual 
charges.  (7J  will  assess  oil  pipelines 
baaed  on  only  their  revenues  reported  in 
Account  Nos.  200.  210,  and  220:  (8)  will 
impose  a  maximum  level  which  an  oil 
ptpeiine  s  annual  charges  may  not 
exceed;  and  (9)  will  r^t;orapute  each 
company's  annual  charges  bill  at  the 
end  of  each  fiscal  year  based  on  actual 
year-end  data  aiid  adjust  each 
company's  bill  for  the  foUowing  year  by 
the  difference  between  the  annual 
charge  payment  received  and  the 
amount  of  the  recomputed  bill. 

A.  The  Annual  Charges  Formula. 

1.  The  Types  of  Companies  To  Be  Billed 

The  Conference  Report  indicates  that 
Congress  intentionally  did  not  specify 
the  classes  of  companies  subiect  to 
annual  charges  ' '  Congress  instead 
granted  the  Commission  discretion  to 
identify  the  companies  to  be  assessed 
annual  charges.  In  the  NOPR.  the 
Commission  proposed  that  fairness  and 
e<juity  (as  requirtd  in  section  3401(b)  of 
the  Budget  Act)  as  well  as 
administrative  efficiency  '*  justify  the 
/ 

' '  Conference  Report  at  239.  VS  Code  Cong  A 
Ad  News  al3«M. 

■  •  Sue  fieaeraJJy  Haute  Biuige)  Report  a  I  $&.  1966 
U.S.  Code  Cong  ft  Ad  News  at  3651  ("Any  billuig 
method  that  re»«onably  minimizes  PERC  and 
indaa^  adaanstratrve  costs  ts  accept »l)4e"T.  cf. 
Caprtal  CiUe*  Communtcutmna  v   Federal 
Communications  djaun  n.  180  U.S  App.  D.C  276, 
279,554  F2d  1135.  n.W  11976)  ( "the  slat ulorj' 
requipemenl  that  fees  stwuld  t>e  fair  and  e<juital>lc* 
does  lea  we  amne  room  (or  oonstderslion  uf 
adminislrative  convenience):  Motional  Coble 
Television  Ass'n  v.  Federal  CommunicoUoas 
Comm'n  (Notional  Coble).  180  U5.  App.  D.C.  233. 
249.  554  F  2d  1094  1106  (1376)  rconsiderations  of 
administrative  convenience  may  certainly  l>e  taken 
into  account  as  one  factor  in  the  calculaUon  "  of 
fees). 


a'ssessment  of  annual  charges  against 
only  three  types  of  companies:  public 
utilities,  interstate  oil  pipelines  and 
interstate  natural  gas  pipelines. 

One  commenter  argues  that  while  the 
Commission  has  certain  hmited 
discretion  to  establish  an  annual 
charges  system  and  to  allocate  amounts 
to  various  groups,  "it  would  be  wrong  to 
characterize  8LK:h  discretion  as  authonty 
to  create  exemptions  when  Congress — 
the  one  body  with  such  power— has 
chosen  not  to  exercise  it. '  '»  The 
Commiseion  disagrees  with  this 
conclusion.  The  fact  that  Congress  did 
not  choose  to  address  this  issue  does 
not  preclude  the  Commission  from  doing 
so.  Indeed,  by  failing  to  specify  what 
classes  of  companies  are  subject  to 
annua!  charges.  Congress  left  that  issue 
to  be  resolved  by  the  Commission. 
Congress  may  (and  generally  does) 
leave  the  details  of  legislative 
implementation  to  the  agencies  charged 
with  such  implementation.'" 

The  Commission  therefore  adopts  the 
proposal  to  assess  these  three  types  of 
companies,  as  set  forth  in  the  NOFTl. 
The  reasons  justifying  the  Commission's 
decision  to  assess  annual  charges 
against  these  three  types  of  companies 
are  discussed  in  the  gas.  oil  and  electric 
sections  of  this  Preamble  (Parts  IV,  'V 
and  VI  below).  In  general,  the 
Commission  remains  convinced  that  this 
approach  is  consistent  with  the 
legislative  history,  which  indicates  that 
the  primary  focus  of  Congress  was  on 
public  utilities,  interstate  oil  pipelines 
and  interstate  natural  gas  pipelines.*' 
However,  for  the  reasons  set  forth  in 
Part  VI.  the  Commission  will  also  assess 
annual  charges  against  the  Federal 
power  marketing  agencies. 

2.  The  Method  for  Estimating  and  Then 
.'Mlocating  The  Commission's  Costs 
Among  Its  Regulatory  Programs 

a.  Estimation  of  Costs.  The 
Commission  is  required  to  "assess  and 
collect  fees  and  annual  charges  in  any 
fiscal  year  in  amounts  equal  to  all  of  the 
costs  incurred  by  the  Commisston  m 
that  fiscal  year."**  The  Commission's 
cost  estimates  may  be  based  on  data 
available  to  it  at  the  time  of 
assessment.*^  Because  the  annual 


"  Comments  of  American  Electric  Power  Service 
Corp.  at  22-23. 

«"  See.  e.g..  Yakus  v.  United Stotet.  321  VS.  414. 
4:4-426  (1944). 

' '  The  Coaunisaion  note*  that  the  bill  reported 
out  of  the  House  Budget  Committee  would  have 
assessed  annual  charges  against  only  these  thrae 
types  of  companies  See  Conference  Report  al  239. 
1986  U.S.  Code  Cong  ft  Ad  !>4ews  at  3084. 

"  Budget  Act  section  34m|a)(l). 

■'  Id.  at  section  3401(c). 


chaises  must  be  paid  by  the  end  of  the 
fiscal  year  for  which  they  are 
assessed,**  the  Commission,  when  it 
assesses  the  annual  charges,  will  not  yet 
have  available  to  it  the  actual  cost  data 
for  that  year  The  CommiMion  must 
therefore  estimate  its  year-end 
expenses. 

In  the  .NOPR  the  Commission 
proposed  that  the  most  accurate 
available  data  on  which  to  base  such 
estimates  would  be  the  prior  fiscal 
year's  expenses.  The  Comnussaon  also 
proposed  to  adjust  this  cost  figure 
upward  or  downward  at  the  time  bills 
are  calculated  to  account  for  any  actual 
or  expected  major  changes  m  fiscal 
expenditures  from  the  previou*  fiscal 
year,  such  as  a  supplemental  budget 
increase. 

Tlie  two  commenters  addressing  the 
merits  of  this  approach  both  support 
it.**  The  approach  set  forth  in  the  .\OPR 
is  consistent  with  the  manner  in  which 
the  Commission  develops  its  operating 
budget  I.e..  the  Commission  uses  the 
prior  fiscal  year  s  expenditures  as  a 
guide  for  developing  the  next  year  s 
budget-  For  the  above  reasons,  the 
ConunissioD  will  use  this  approach. 

b.  .Allocation  of  Costs.  The 
Conference  Report  indicates  that 
Congress  intended  the  Commission  to 
recover  the  costs  of  each  program  from 
those  entities  directly  affected  by  the 
activities  of  the  Goauniasiun  m  that 
program  area: 

For  example,  public  utilities  subject  to  the 
Federal  Power  Act  should  l>e  required  to  p«y 
for  the  Commission  8  activities  uixier  the 
Federal  Power  .\ct  arxj  related  statutes. 
including  a  proporuonate  share  of  the 
Commission  s  overhead  Tt»ey  should  not  t>e 
expected  to  pay  for  the  Commission's 
activities  under  the  Natural  Gas  Ad  or  the 
Natural  Gas  Policy  Act.** 

The  Budget  Act  does  not  require  the 
Commission  to  create  a  new  data  base 
ftJT  billing  purposes,  and  it  is  therefore 
free  to  use  the  most  reliable  data 
available  to  amve  at  e  reasonable 
approximation  of  its  program  costs. *^ 


**  Id.  at  seclKto  3401(d). 

"  Comments  of  Detroit  Edisoo  Co.  at  1:  New 
England  Power  Co  al  3. 

>•  Conference  Report  at  238-23B,  1986  US.  Code 
Cong  &  Ad  .Sew;  ai  3SS3-3SM 

*'  See  Budjwi  Ac!  sectKm  S4(nic>:  tee /leiieiuify 
Yoaemite  Rsrk  and  Carry  Ck>  v  Limbed  Slates.  888 
F.2d  925,  931-032  (Ct  0119821  and  »^hor«y  crted  m 
nn.  32-M  tbenetn  (iOAA  fees  need  only  Heve  a 
reasonable,  nol  exact,  relationship  to  ajjency  oattf. 
Notional  Cattie.  2S0  IJS.  App  D  C  al  3«6-247  554 
F.2d  Mi  1105-1106  (FCC  need  not  calcalMe  tlw  exact 
cost  of  seriicing  each  reguieted  enlil>    bui  can  base 
its  fce  cooiputatKMU  or  approximabonst  fwtsuaal 
Ass  n  of  Broadcaslers  v  Federal  Ccmmuiucat'ons 
Commn.  250  U.S  App  DC  256.  z:*!  n  2lvAM  t-2d 
Uia  1130  a.  28  I1S76J  (FCC  iee  calcalattons  need 
not  be  exact:  reafooatile  approximations  are 
sufficient.] 

) 


UM  I 
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Moreover,  the  Commission's  use  of 
currently  available  data  minimizes  the 
administrative  burden  on  the  agency 
iind,  in  the  long  run,  the  administrative 
burden  on  jurisdictional  companies  that 
are  billed.** 

The  Commission  currently  uses  a 
computerized  management  information 
system,  the  Time  Distribution  Reporting 
System  (TDRS).  which  accounts  for  staff 
time  by  program  area.  In  the  NOPR.  the 
Commission  proposed  that  the  TDRS 
data  for  the  prior  fiscal  year  would 
provide  the  most  reliable  basis  for 
distributing  direct  and  indirect  costs 
among  the  Commission's  gas,  oil.  and 
electric  programs. 

The  four  companies  commenting  on 
this  methodology  all  approve  of  it.**  The 
Commission  adopts  this  approach.  The 
Commission  now  uses  the  TDRS  as  the 
basis  for  calculating  its  lOAA  filing  fees 
and  for  allocating  FTA  hydroelectric 
annual  charges.  This  system  has  proven 
to  be  effective  and  accurate.'** 

The  Commission  will  allocate  its  costs 
among  the  three  programs  as  follows. 
Costs  that  are  directly  related  to  a 
particular  program  (such  as  the  cost  of 
the  Commission's  contract  for  a  gas 
pipeline  flow  analysis  computer  model) 
will  be  charged  against  only  that 
program,  while  indirect  expenses  (Such 
as  Commission-wide  computer  support 
contracts)  will  be  distributed  pro  rata 
among  all  programs  based  on  direct 
staff  time  as  reflected  in  the  TDRS 
data." 


"  See  generally  Uoute  Budget  Report  at  55. 1988 
US  Code  Cong,  ft  Ad.  News  at  3651  (Any  billing 
method  that  reasonably  minimizes  FKRC  and 
Industry  administrative  costs  i*  acceptable"):  cf. 
Capital  Cities  Communications  v  Federal 
Cummunication*  Commn.  180  US.  App.  DC.  276, 
279.  554  F.2d  1135.  1138  (19761  ("the  statutory 
requirement  that  fees  should  be  fair  and  equitable' 
dues  leave  some  room  for  consideration  of 
administrative  convenience"):  National  Cable.  180 
US.  App.  DC  at  249.  554  F  2d  at  1108  (1976) 
("considerations  of  administrative  convenience  may 
certainly  be  taken  into  account  as  one  factor  in  the 
calculation"  of  fees). 

••  Comments  of  New  England  Power  Co.  at  9-11: 
Public  Service  Co  of  Colorado  at  3:  Detroit  Edison 
Co.  at  1:  Consolidated  Edison  Co.  at  NY.  at  1-2. 
*'  A  detailed  description  of  TDRS.  Including  a 
discussion  of  its  accuracy-control  measures,  was 
attached  as  Appendix  A  of  the  NOPR.  The  United 
SlatA  Court  of  Appeals  for  the  Tenth  Circuit  upheld 
the  Commissions  filing  fee  schedules  which  were 
based  upon  the  same  TDRS  system  which  the 
Commission  will  use  in  eslablishing  annual  charges. 
Phillips  Petroleum  Co.  v.  Federal  Energy  Regulatory 

Commn.  786  F.2d  370.  cert,  denied. US. 

,  107  S.  Cl.  92.  93  L  Ed.  2d  44.  55  U  S.LW. 


The  Commission  also  proposed  in  the 
NOPR  to  distribute  on  a  pro  rata  basis 
the  net  expenses  (after  subtracting  filing 
fees  collected)  of  administering  appeals 
from  Department  of  Energy  remedial 
orders  and  adjustment  request  denials. 
Commenters  addressing  this  issue 
unanimously  oppose  proration  of  DOE 
appeal  expenses.'*  The  commenters 
criticize  the  proposal  as  an  inter- 
industry subsidy  of  the  kind  the 
Conference  Committee  indicated  that 
the  Commission  should  try  to  avoid: 

[Tjhe  Commission  shall  endeavor  to  assess 
and  collect  amounts  necessary  to  cover  the 
cost  of  each  regulatory  program  area  from 
those  directly  affected  by  the  activities  of  the 
Commission  in  each  area.*' 

•  *  •  4  • 

[Pjublic  utilities  subject  to  the  Federal 
Power  Act  .  .  .  should  not  be  expected  to 
pay  for  the  Commission's  activities  under  the 
Natural  Gas  Act  or  the  Natural  Gas  Policy 
Act.»« 

Commenters  also  point  out  that  the 
NOPR's  rationale  for  excusing  the  oil 
pipeline  industry  from  paying  all  such 
DOE  appeal  costs,  i.e..  that  the  appeals 
are  unrelated  to  the  Commission's  oil 
pipeline  regulatory  program,  applies 
equally  to  the  gas  and  electric 
industries.*'  They  generally  suggest  that 
the  Commission  increase  its  filing  fees 
for  such  appeals,'*  and  one  commenter 
recommends  that  the  Commission 
assess  appeal  costs  against  the  losing 
parties." 

These  commenters  raise  serious 
issues  which  are  not  easily  resolved. 
While  the  Commission  already  has  in 
place  a  fee  schedule  for  DOE  appeals, 
the  Commission  may  propose  in  a 
separate  docket  to  increase  the  lOAA 
fees  for  DOE  appeals  to  the  maximum 


3232(1986). 

»'  The  commenters  do  not  object  to  this 
approach.  See.  e.g..  Commenli  of  NEPCO  at  3  and 
la 

The  United  States  Courl  of  Appeals  for  the  Fifth 
Circuit  upheld  a  similar  pro  rata  Inclusion  of 
indirect  costs  in  the  Nuclear  Regulatory 
Commission's  lOAA  fees.  Mississippi  Power  &  Light 
Co.  V.  Nuclear  Regulatory  C<jmm'n.  601  F.2d  223.  23t 


(1979).  cert,  denied.  444  U.S.  1102  (1980):  see  also 
Central  A  Southern  Motor  Freight  Tanff  Ass'n  v. 
United  Slates.  250  U.S.  App.  DC.  63.  77-78.  777  F.2d 
722.  736-37  (1985):  National  Cable,  250  U.S.  App. 
DC.  at  24Z  554  F 2d  at  1101  ('The  costs  assessed 
may  Include  a  pro  rata  share  of  any  expenses  for 
regulatory  activities  which  are  necessary  in  order  to 
grant  |an  FCC  certificate  of  compliance)  ") 

"  Comments  of  New  England  Power  Co.  at  3  and 
10-11:  Edison  Electric  Institute  (EEI)  at  31-33  and  34: 
Amencan  Electric  Power  Service  Corp.  at  27:  Boston 
F-dison  Co.  at  10:  Williams  Pipe  Ijne  Co.  at  4:  Texas 
Eastern  Transmission  Corp,  at  12;  Williams  Natural 
Gas  Co.  at  3  and  9:  Amencan  Gas  Ass'n  (AGA)  at  8; 
Interstate  Natural  Gas  Assn  of  America  (INGAA) 
at  9-10. 

"  Conference  Report  at  238.  1986  US  Code  Cong 
&  Ad.  News  at  3883.  quoted  in  Comments  of  EEI  at 
31. 

•♦  Id  at  238-239. 1986  U.S.  Code  Cong  ft  Ad. 
News  at  3883-3884.  quoted  in  Comments  of  EEI  at 
32. 

"  Comments  of  Boston  Edison  Co.  at  10:  NEPCO 
at  11. 

»•  Comments  of  American  Electric  Power  Service 
Corp.  at  27:  Williams  Pipe  Une  Co.  at  4:  Texas 
Eastern  Transmission  Corp.  at  12:  AGA  at  8. 

*'  Comments  of  Williams  Pipe  Ljne  Co.  at  4. 


extent  allowed  by  law,  thereby  leaving 
only  a  small  amount  of  such  costs  to  be 
assessed  in  annual  charges.  However, 
as  numerous  commenters  point  out,  the 
Commission  may  assess  lOAA  fees  only 
for  the  cost  of  providing  special  benefits 
provided  to  identifiable  persons  rather 
than  for  all  the  Commission's  costs.'" 
To  the  extent  that  the  Commission's 
DOE  appeal  expenses  exceed  such  fee 
receipts,  the  Budget  Ad  requires  the 
Commission  to  recover  the  entire 
shortfall."  The  Commission  is  aware  of 
no  statutory  or  other  authority  by  which 
it  could  assess  appeal  costs  against  the 
losing  party  in  a  DOE  appeal,  and 
commenters  have  cited  no  such 
authority.  Nor  does  the  Commission 
believe  that  it  would  be  practical  and 
fair  to  assess  annual  charges  against 
such  appellants,  which  generally  are 
small  companies  that  appear  before  the 
Commission  only  once.  Roughly  87 
percent  of  these  appellants  have  filed 
only  one  appeal  with  the  Commission, 
and  another  10  percent  have  filed  only 
two  appeals.  They  thus  do  not  take 
regular  advantage  of  the  Commissions 
expertise  and  facilities,  as  do  oil  and  gas 
pipelines,  electric  utilities,  and  Federal 
power  marketing  agencies. 

The  Commission  therefore  concludes 
that  it  has  no  choice  but  to  recover 
through  annual  charges  DOE  appeal 
costs  not  already  recouped  through 
filing  fees.  This  approach  does  not 
contravene  the  language  of  the 
Conference  Report  quoted  above,  which 
only  instructs  the  Commission  to 
"endeavor"  to  collect  each  program's 
costs  from  those  affected  by  the 
program.  More  important,  failure  to 
include  DOE  costs  in  the  annual  charges 
would  contravene  the  mandate  of  the 
statute  itself  to  recover  all  Commission 
expenses.  To  the  extent  that  the 
Conference  Report  and  the  statute 
provide  divergent  guidance,  the 
Commission  must  follow  the  statutory 
language.  Finally,  the  Commission  notes 
that,  even  if  the  DOE  appeal  filing  fees 
are  not  increased,  the  estimated 
unrecovered  costs  (based  on  fiscal  year 
1986  data)  which  would  be  included  in 
annual  charges  would  amount  to  only 
$590,000,  or  a  0.8  percent  increase  for 
each  category  of  annual  charge 
recipient.  The  impact  on  any  particular 
company  would  thus  be  very  small.  For 
these  reasons,  the  Commission  has 
decided  that  each  program's  total  cost 
will  include  all  its  direct  costs  and  a  pro 


rata  share  of  indirect  and  DOE  appeal 
costs  less  DOE  appeal  fees  collected. 

In  the  NOPR,  the  Commission 
proposed  to  reduce  each  program's  costs 
by  the  amount  of  filing  fees  collected 
during  the  prior  fiscal  year  from  entities 
regulated  under  that  program.  The 
Commission  also  sought  comments  on 
whether  each  company's  annual  charges 
should  be  reduced  by  the  amount  of 
filing  fees  it  paid.  Eleven  commenters 
favor  a  credit  to  the  program,'*"  while 
nine  commenters  support  company- 
specific  credits.*'  One  commenter  offers 
observations  regarding  this  issue  but 
takes  no  position.** 

The  commenters  that  support 
crediting  the  fees  to  the  individual 
programs  argue  that  company-specific 
credits  would  be  inconsistent  with  the 
premise  that  filing  fees  are  intended  to 
compensate  the  Commission  for  costs 
incurred  in  providing  a  benefit  or 
service,'*'  that  such  credits  would  in 
effect  relieve  companies  from  paying 
filing  fees,**  that,  because  most 
companies'  annual  charges  would  be 
about  the  same  under  either  approach, 
the  administrative  burden  of 
implementing  a  company-specific  credit 
would  not  be  justified,*"  that  such  an 
approach  would  work  to  the 
disadvantage  of  companies  selling  or 
transporting  large  volumes  of  energy  but 
filing  relatively  few  applications  at  the 
Commission,**  that  some  pipelines  are 
already  reimbursed  for  their  filing  fees, 
thus  raising  the  possibility  that  such 
pipelines  would  recover  their  filing  fees 
twice.*'  and  that  the  additional 
administrative  expense  of  crediting  each 
company's  filing  fees  would  increase  the 
annual  charges  of  all  companies.** 


"  See  Federal  Power  Comm'n  v.  New  England 
Power  Co..  415  U.S.  345  (1974):  National  Cable 
Television  Ass  n  v.  United  Stales,  415  U.S.  336 
(1974). 

»  See  Budget  Act  section  3401(a). 


*"  Comments  of  New  England  Power  Co.  at  3, 10 
•nd  IZ  Public  Service  Co.  of  Colorado  at  3:  San 
Diego  Gas  and  Electric  Co.  at  1:  Southern  California 
Ellison  Co.  at  2-3;  Texaco  USA  at  2;  Northwest 
Pipeline  Corp  at  8-».  INGAA  at  4-5  n  4;  Flonda 
Power  ft  LJght  Co.  at  3;  Kansas  Gas  and  Electric  Co. 
•t  7-6:  South  Carolina  Generating  Co.  at  4: 
American  Electnc  Power  Service  Co  at  36. 

*'  Comments  of  Enron  at  8-9:  Texas  Eastern 
Transmission  Corp  al  11-12;  lowa-lUinois  Gas  and 
Electric  Co  al  3;  Southwestern  Public  Service  Co  at 
8:  Texas-New  Mexico  Power  Co  al  2;  Southern 
Company  Services.  Inc  al  24-28.  Eastern  Shore 
Natural  Gas  Co  al  3.  Lawrenceburg  Gas 
Tiansmission  Cot\>  al  5-6;  AGA  at  6 

*'  Comments  of  Granite  State  Gas  Transmission. 
Inc.  at  2-3. 

♦'  Comments  of  New  England  Power  Co.  at  12; 
Texaco  USA  at  2. 

•*  Comments  of  Northwest  Pipeline  Corp.  at  9; 
K.insas  Gas  and  Electnc  Co.  at  7-8. 

**  Comments  of  New  England  Power  Co.  al  12  n. 
5 

**  Comments  of  San  Diego  Gas  and  Electric  Co.  at 
1.  Southern  California  Edison  Co.  al  3. 

*'  Comments  of  Granite  State  Gas  Transmission. 
Inc.  at  2-3. 

**  Conunents  of  Southern  California  Edison  Co.  at 
3:  cf.  Florida  Power  and  Light  Co.  al  3  (concluding 


The  commenters  that  favor  company- 
specific  credits  argue  that  companies 
actively  seeking  new  sales  and 
transportation  services  would  be 
penalized  by  the  approach  proposed  in 
the  NOPR.  whereas  individual  credits 
would  encourage  more  sales  and 
transportation  activity  consistent  with 
the  spirit  and  intent  of  Order  No.  436,** 
that  pipelines  with  multiple  filings 
should  not  subsidize  the  annual  charges 
of  companies  with  few  filings,*"  and 
that  company-specific  credits  would 
help  rectify  the  disproportionate  effect 
that  the  Commission's  filing  fees  have 
on  small  companies." 

The  Commission  recognizes  that, 
under  either  approach,  some  companies 
will,  in  varying  degrees,  subsidize  other 
companies'  shares  of  this  agency's 
expenses.  However,  the  Commission 
agrees  with  the  arguments  of  the 
commenters  opposing  company-specific 
credits  that  such  credits  would 
undermine  the  Commission's  filing  fee 
system  and  would  contravene  the 
Commission's  policy  that  those  who  use 
the  Commission's  services  should  pay 
more  than  those  who  do  not.  Given 
these  persuasive  arguments  in  favor  of 
crediting  the  programs,  the  Commission 
cannot  justify  the  additional 
administrative  burden  and  expense 
which  would  result  from  crediting 
individual  companies.  The  Commission 
also  notes  that  the  approach  of  crediting 
fees  to  the  programs  as  a  whole  rather 
than  to  each  company  finds  support  in 
the  House  Budget  Report: 

FERC  18  then  to  allocate  and  determine  the 
costs  incurred  in  administering  its 
jurisdictional  statutes,  broken  down  into  the 
following  areas  of  responsibility:  the 
administration  of  Ihe  Natural  Gas  Act  and 
the  Natural  Gas  Policy  Act;  the  regulation  of 
interstate  oil  pipelines  under  Title  49  U.S.C.; 
and,  the  regulation  of  public  utilities  under 
P  irts  II  and  III  of  the  Federal  Power  Act. 

From  these  three  subtotals.  FERC  is  to 
subtract  the  fees  collected  (if  any)  under  the 
Natural  Gas  Policy  Act  that  are  paid  in 
connection  with  activities  which  pertain  to 
each  of  the  programs. 

T^e  remaining  costs  of  administering  its 
jurisdictional  statutes  in  each  of  the  three 
areas  are  those  costs  which  are  to  be 
assessed  as  annual  charges.'^ 

For  these  reasons,  the  Commission  will 
reduce  the  assessable  cost  of  each 
program  by  the  amount  of  filing  fees 


that  company-specific  credits  would  require  "undue 
rt'finement  of  record  keeping  at  FERC). 

**  Comments  of  Enron  at  8-9. 

*•  Comments  of  Texas  Eastern  Transmission 
Corp  at  11-12:  lowa-Illinois  Gas  and  Electric  Co.  at 
3;  Southern  Company  Services.  Inc.  at  24-26. 

•'  Comments  of  Eastern  Shore  Natural  Gas  Co.  at 
2-3. 

^>  House  Budget  Report  at  56. 1966  U.S.  Code 
Cong,  h  Ad.  News  al  3652. 


collected  during  the  pnor  fiscal  year 
from  entities  regulated  under  that 
program,  but  may  adjust  this  figure  if  the 
Commission  believes  that  the  number 
does  not  accurately  estimate  the  current 
year's  fee  receipts.  However,  the 
Commission  expects  that  the  prior 
year's  filing  fee  receipts  will  generally 
serve  as  an  accurate  estimate  of  the 
current  year's  filing  fee  receipts. 

c.  Sufficiency  of  Data  in  the  NOPR. 
Several  commenters  contend  that  the 
Commission  did  not  provide  sufficient 
data  for  companies  to  comment 
meaningfully  regarding  the  estimation 
and  allocation  of  costs.*'  Specifically, 
the  commenters  argue  that  the  NOPR 
did  not  provide  such  data  as  a 
breakdown  of  fiscal  year  1988 
anticipated  costs,**  the  cost  of  the  gas 
regulatory  program  in  years  prior  to 
fiscal  year  1986,**  the  projected  costs  of 
the  gas  regulatory  program  in  future 
fiscal  years,**  the  amounts  of  revenue 
collected  in  past  fiscal  years  from  each 
of  the  Commission's  existing  filing 
fees,*'  the  total  filing  fees  collected  in 
fiscal  year  1986.**  the  estimated  annual 
charges  for  each  company.*'  a 
breakdown  of  the  Commission's 
expenses  within  each  of  the  three 
regulatory  programs,*"  the  cost  of 
regulating  electric  entities  other  than 
lOUs,"  the  amounts  expended  to 
review  PMA  rates,**  the  amounts 
expended  to  implement  the 
requirements  of  section  210  of  the  Public 
Utility  Regulatory  Policies  Act  of  1978 
(PURPA)  •'  as  they  pertain  to 
cogenerators  and  small  power 
producers,**  a  breakdown  of  all  product 
categories  used  in  the  TDRS,** 
expenditures  by  each  product 
cagetory,**  all  expenses  for  the  electric 


"  Comments  of  West  Texas  Gas,  Inc.  al  2.  AGA 
a:  4-5  and  6:  Southern  Company  Services.  Inc.  at  2; 
Sjuthweslem  Public  Service  Co,  at  9  and  11: 
Cincinnatti  Gas  and  Electric  Co.  al  8-9:  Iowa  Power 
and  Light  Co.  at  2:  Iowa  Southern  Utilities  Co.  at  1- 
2;  Potomac  Electric  Power  Co.  at  3:  EEI  at  10-15. 

'*  Comments  of  West  Texas  Gas.  Inc.  at  2. 

>'  Comments  of  AGA  al  4. 

"Id. 

"Id 

"  Comments  of  EEI  at  11. 

»•  Comments  of  AGA  at  4:  Southwestern  Public 
Service  Co.  at  11;  EEI  at  11-12. 

•"  Comments  of  EEI  at  11. 

"'  Comments  of  Cincinnatti  Gas  ft  Electric  Co.  at  9. 

"  Comments  of  Iowa  Southern  Utilities  Co.  al  2; 
EEI  at  11. 

•»  16  use  8248-3  (1962). 

'*  Comments  of  Iowa  Southern  Ulilities  Co.  at  2: 
EEI  at  11. 

*'  Comments  of  Iowa  Southern  Utilities  Co.  at  2; 
EEI  at  11. 

"■  Comments  of  Iowa  Southern  Utilities  Co.  at  2. 
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regulatory  program.'^  all  filing  fees 
receipts  for  the  electric  program."*  the 
internal  allocation  of  Commission 
resources  for  the  electric  program  which 
breaks  down  expenditures  between 
coordination  sales  and  sales  for 
resale.*'  the  sources  of  "interchange 
out"  and  "transmission  delivered"  data 
for  companies  filing  Annual  Report 
FERC  Form  No.  1-F.'"'  and  a  breakdown 
of  filing  fee  receipts  by  fee  category  with 
a  comparison  of  regulatory  expenditures 
by  those  categories.' ' 

The  Commission  does  not  believe  that 
the  commenters  need  such  specific  data 
in  order  to  make  relevant  comments 
about  the  NOPR.  If  the  NOPR  is 
conceptually  flawed,  then  the  absence 
of  additional  data  would  not  place 
commenters  at  a  disadvantage.  If  the 
NOPR  is  conceptually  valid,  then  such 
data  would  be  irrelevant.  The  purpose  of 
a  notice  of  proposed  rulemaking  is  to 
provide  an  accurate  picture  of  the 
reasoning  that  has  led  the  agency  to  the 
proposed  rule,  so  that  interested  parties 
can  contest  that  reasoning  if  they 
wish.'*  To  provide  such  a  picture,  the 
Commission  need  only  describe  the 
subjects  and  issues  involved.'* 

Moreover,  many  of  the  requests  do  not 
appear  at  all  relevant  to  the  issue  of  cost 
allocation,  e.g..  the  revenue  amounts  in 
past  years  from  each  different  type  of 
filing  fee.  the  breakdown  of  all  TDRS 
product  categories,  and  the  cost  of  the 
gas  regulatory  program  in  years  prior  to 
fiscal  year  1986. 

Moreover,  it  was  not  necessary  to 
provide  pre-1986  program  costs  or  1988 
costs  because  the  1986  costs  figures 
which  the  NOPR  did  provide  are  more 
relevant  to  the  estimation  of  fiscal  year 
1987  costs.  The  Commission  notes  that 
the  commenters  could  have  obtained 
more  detailed  breakdowns  of  program 
costs  from  the  Commission's  annual 
budget  submission  to  the  Office  of 
Management  and  Budget  and  the 
Commission's  budget  testimony  before 
Congress,  both  of  which  are  matters  of 
public  record  and  are  available  in  the 
Public  Reference  Branch  of  the 
Commission's  Public  and  Legal 
Reference  Division.  Office  of 
Administrative  Services. 


3.  Allocation  of  Each  Program's  Costs 
Among  the  Companies  Regulated  Under 
Each  Program 

After  the  Commission's  costs  are 
allocated  among  the  three  regulatory 
programs,  the  Commission  must  further 
allocate  each  program's  costs  among  the 
regulated  companies.  In  the  NOPR.  the 
Commission  proposed  that  the  amount 
of  each  natural  gas  pipeline's  and  public 
utility's  bill  would  be  directly  related  to 
the  volume  of  gas  or  electricity  which  it 
sells  or  transports,  and  that  the  amount 
of  each  oil  pipeline's  bill  would  be 
directly  related  to  the  operating 
revenues  it  receives  from  the 
transportation  of  oil  and  petroleum 
products. 

The  Commission  also  sought 
comments  on  a  sampling  method  which 
would  require  the  Commission  to  set  up 
categories  of  companies  based  on 
generalized  sales  and  transportation 
data,  assign  companies  to  various 
categories,  and  assess  each  company 
within  a  category  the  same  annual 
charge.  Of  the  nine  commenters 
addressing  the  option  of  a  sampling 
method.'*  only  two  support  it.'*  Those 
opposing  the  alternative  contend  that  it 
would  become  an  administrative 
nightmare  resulting  in  endless 
controversies  over  the  proper  categories 
to  which  companies  should  be 
assigned.'*  that  its  selection  in  lieu  of 
the  proposed  method  would  add 
needless  imprecision  to  the  calculation 
of  annual  charges,"  and  that  it  would 
add  unnecessary  expense  to  the 
Commission's  operations."  New 
England  Power  Company  supports  the 
use  of  a  sampling  method  because  it 
would  be  more  administratively 
convenient,  would  give  companies  a 
degree  of  certainty  regarding  the  amount 
of  their  annual  charges,  and  would  lend 
itself  to  minimum  and  maximum  charge 
categories."  Lawrenceburg  Gas 
Transmission  Corporation  urges  the 
Commission  to  establish  special 
categories  for  short  pipelines  and  for 


•'  W.  I 

••  Id. 

••  W.  EEi  al  11. 

■"  Comments  of  Iowa  Southern  Ulilitie*  Co.  at  Z. 

"  Comments  of  EEl  at  11. 

'«  National  Cable  Television  Assn  v.  Federal 
Communications  Comm'n.  241  U.S.  App.  DC.  389. 
393.  747  F.2d  1503.  1507  (1984). 

'»  See.  eg..  California  Citizens  Band  Ass'n  v. 
United  Slates,  375  F.2d  43,  49  (9<h  Cir.),  cart  denied. 
389  US.  844  (1967);  see  alsu  B.  Schwartz. 
Administrative  Law  173  (2d  ed.  \W4\. 


'*  Comments  of  l^ne  Star  Gas  Co.  at  5.  Pacific 
Cas  Transmission  Co  at  5;  ACA  at  8;  INGAA  at  5; 
Southwestern  Pubhc  Service  Co.  at  Ift 
Southwestern  Electnc  Power  Co.  at  5.  tjwrenceburg 
Cas  Transmission  Corp.  at  8;  New  England  Power 
Co.  at  3;  Southern  California  Edison  Co.  at  3. 

'•  Comments  of  Lawrenceburg  Cas  Transmission 
Corp.  at  6;  New  England  Power  Co.  at  3. 

'•  CommenU  of  AGA  at  8. 

"  Comments  of  l-one  SUr  Cas  Co.  at  5;  Pacific 
Gas  Transmission  Co.  at  5;  Southwestern  Pubiic 
Service  Co.  at  10;  Southwestern  Electnc  Power  Co. 
at  5. 

^*  Comments  of  Southern  California  Edison  Co.  at 
3. 

'•  Comments  of  New  England  Power  Co.  ■(  3  and 
12-16. 


pipelmes  rendering  service  solely  to 
their  affiliated  distribution  companies. »° 

The  Commission  is  adopting  the 
method  proposed  in  the  NOPR  (to  base 
companies'  annual  charges  on  volumes 
of  gas  or  electricity  sold  or  transported 
and  on  amounts  of  oil  pipeline  revenues) 
because  this  method  is  more  precise 
than  the  sampling  method.  Also,  it  will 
impose  no  greater  expense  or  burden  on 
the  Commission  than  the  samphng 
method,  and  will  provide  the  same 
degree  of  certainty  to  the  companies  as 
would  the  sampling  method.  Finally,  this 
approach  is  more  closely  in  accord  with 
the  expectation  reCected  in  the 
Conference  Report  that  the  Commission 
will  "assess  annual  charges 
proportionately  on  the  basis  of  annual 
sales  or  volumes  transported. "  *' 

4.  Adjustment  of  Charges  for  a  Fiscal 
Year  so  as  to  Eliminate  Any 
Overrecovery  or  Underrecovery  of  the 
Commission's  Total  Costs  and  any 
Overcharging  or  Undercharging  of  any 
Company 

In  the  NOPR.  the  Commission 
proposed  to  correct  overrecovery  or 
underrecovery  of  costs  by  comparing  at 
the  end  of  the  fiscal  year  the  actual 
amounts  collected  with  the  actual  fiscal 
year  costs,  and  adjusting  the  subsequent 
fiscal  year's  estimated  program  costs  by 
the  difference. 

Section  3401(e)  Of  the  Budget  Act 
requires  such  an  adjustment  in  order  to 
eliminate  any  overrecovery  or 
underrecovery  of  the  Commission's 
costs  as  well  as  any  overcharging  or 
undercharging  of  any  person  being 
assessed  annual  chanjes.  In  the  NOPR. 
the  Commission  set  forth  three 
approaches  for  satisfying  these  two 
statutory  requirements.  Under  the 
approach  proposed  in  the  NOPR.  the 
Commission  would  compare  at  the  end 
of  the  fiscal  year  the  actual  amounts 
collected  with  the  actual  fiscal  year 
costs,  and  would  adjust  the  subsequent 
fiscal  year's  estimated  program  costs  by 
the  difference.  The  Commission  would 
accordingly  increase  or  decrease  each 
'    annual  charge  bill  for  the  next  fiscal 
year,  but  would  not  adjust  the  bills  for 
the  recently  completed  fiscal  year. 
Under  the  second  approach,  the 
Commission  would  issue  refund  checks 
and  supplemental  charges,  once  it  had 
the  actual  fiscal-year-end  data  with 
which  to  compute  how  much  each 


•0  Comments  of  tjwrenceburg  Cas  Transmission 
Corp.  at  e. 

•'  Conference  Report  at  23a  1B«  US  Code  Cong, 
ft  Ad.  News  at  3884;  tee  aito  House  Budgei  Report 
at  54-55.  1986  US  Code  Cong  *  Ad  Newt  at  36SO- 
3651;  HJl.  S30a  9eth  Cong..  2d  Sesa  section  41(n(b) 
(1986). 


company  was  overassessed  or 
underassessed  in  the  Commissions 
annual  charges  bill.  Under  the  third 
approach,  the  Commission  would 
recalculate  each  bill  based  on  the 
Commission's  year-end  financial  data, 
compare  the  actual  collection  from  each 
individual  company  to  the  recalculated 
bill  for  that  company,  and  carry  over 
any  differences  as  a  debit  or  credit  on 
each  company's  annual  charges  bill  for 
the  following  year. 

All  five  commenters  addressing  this 
issue  support  the  approach  proposed  in 
the  NOPR.**  They  all  contend  in  various 
ways  that  the  alternatives  to  the 
proposal  would  be  too  administratively 
burdensome  on  the  Commission, 
resulting  in  unnecessary  modifications 
in  the  Commission's  recordkeeping  *' 
and  perhaps  even  the  need  to 
supplement  the  Commission  staff.** 

The  Commission  has  decided  not  to 
adopt  the  proposed  approach.  The 
NOPR's  proposal  of  adjusting  the  next 
year's  program  cost  overrecoveries  or 
underrecoveries  at  the  end  of  the  fiscal 
year  has  the  advantage  of  being 
administratively  simple,  requiring 
assessment  and  collection  of  only  one 
set  of  annual  charge  bills  each  fiscal 
year.  However,  while  it  may  satisfy 
section  3401(e)'8  first  requirement  of 
eliminating  overrecovery  or 
underrecover>'  of  the  Commission's 
costs,  it  fails  to  meet  the  section's 
second  requirement  of  eliminating 
overcharging  or  undercharging  of  any 
person.  The  advantage  of  the  second 
approach  (recomputing  each  bill  and 
issuing  refund  checks  and  supplemental 
bills)  is  that  it  would  satisfy  both  of 
section  3401  (e)'s  requirements. 
However,  the  disadvantage  is  that  the 
approach  would  impose  a  major 
administrative  burden  on  the 
Commission's  Office  of  Management 
Systems  Analysis  to  calculate,  assess 
and  collect  two  sets  of  annual  charge 
bills  each  year.  The  third  option 
(recomputing  each  bill  and  crediting  or 
debiting  each  company's  bill  for  the 
following  year)  has  the  combined 
advantages  of  the  first  two  options,  but 
none  of  their  disadvantages.  It  would 
satisfy  both  requirements  of  section 
3401(e),  would  be  simple  to  administer, 
requiring  assessment  and  collection  of 
only  one  set  of  annual  charges  bills  each 
year,**  and  would  impose  little  more  of 


•*  Commenis  of  New  England  Power  Co.  at  10 
and  18-19.  Texaco  USA  at  11;  Pacific  Gas 
Transmission  Co.  at  5-6;  Florida  Power  and  Ughl 
Co.  at  4:  Amencan  Electnc  Power  Service  Corp.  at 
36. 

•*  Commenis  of  Florida  Power  and  Ughl  Co.  at  4. 

**  Commenis  of  New  England  Power  Co.  at  19. 

*'  The  burden  of  calculating,  assessing  and 
collecting  two  sets  of  bills  (second  option)  is  far 


an  administrative  burden  on  the 
companies  than  would  the  method 
proposed  in  the  NOPR. 

The  Commission  therefore  chooses 
the  third  option.  The  entire  billing 
computation  is  illustrated  in  the 
following  example,  which  calculates 
hypothetical  costs  for  the  natural  gas 
program.** 


Ijna 


Pro- 


10 


Billing  Bests 
Pnoi  Fiscal  vear  s  Program  Cost   : 
Adtustment  Based  on  Currem  Year 

Qfam  Cnanges 
Filing   Fees   Adfustment   (Sotwaci 
mated    ruing    tees   coMecied   tof 
cogf  am)  ..______„_______ 

Billing  Basis    

Aaivefs 


AmounI  CoMected  (front  annual  charges). 
Actual  Costs  ICalculaled  atter  end  ol 

Fiscal  vearl  _ 

Actual  Costs  *Of  P'ogram . 

F*og    Fees    Adiustment    (using 

ftmg  tee  recetpis) 


Actual  Net  Costs 

OvercoHection  o<  UnOercoUection — D*- 
torence  between  AmounI  CoAecMd 
(Lme  6)  and  Actual  NeH  Costs  (Una 


potaram 

mousands) 


49.300 


-12.000 
37J00 

-too 


37,200 

49.000 
-12.200 


38,800 


^400 


In  the  above  example,  to  arrive  at  the 
billing  basis  for  FY  1987,  the 
Commission  will  start  with  the  prior 
year's  actual  costs  for  the  natural  gas 
program,  hypothetically  $49.3  million 
(line  1).  Next,  the  Commission  will 
adjust  for  current  year  program  changes 
(line  2).  While  there  is  no  adjustment  in 
this  example,  an  adjustment  could  be 
expected  if  there  were  a  significant 
change,  such  as  the  need  to  inquest  a 
supplemental  budget  appropriation  from 
Congress. 

Next,  the  Commission  will  deduct 
estimated  filing  fee  collections.  The 
estimate  will  be  based  on  the  prior 
year's  collections,  with  possible 
adjustments  to  take  into  account  the 
changes  in  the  amount  of  filing  fees 
published  each  year.*'  In  the  above 
example,  the  adjustment  is  Sl2  million 
(line  3).  The  billing  basis  of  $37.3  million 
(line  4)  will  be  divided  among  the 
pipeline  companies  in  annual  charges  by 
the  proposed  method  described  in  Part 
IV  of  this  Notice. 

The  Commission  may  grant  waivers  of 
annual  charges  after  billing.  In  this 
example,  the  Commission  granted 
$100,000  in  waivers  (line  5),  and  thus 
would  collect  $37.2  million  in  annual 
charges  from  pipelines  during  the  fiscal 
year  (line  6). 


greater  than  that  of  merely  calculating  two  sets  of 
bills  (third  option). 

**  This  example  is  a  modified  version  of  the  one 
presented  in  the  NOPR. 

"'  See  18  CFR  381104  (1986). 


After  the  end  of  the  fiscal  year,  the 
Commission  will  calculate  actual  costs 
and  compare  them  to  the  amount 
collected.  In  the  example,  actual  costs 
for  the  program  were  $49.0  million  (line 
7)  and  actual  filing  fees  received  were 
$12.2  million  (line  8).  Therefore,  actual 
net  costs  (line  7  less  line  8)  were  $36.8 
miUion  (line  9).  In  this  example,  the 
amount  collected  from  annual  charges 
(line  6)  exceeded  actual  net  costs  (line  9) 
by  $400,000  (line  10).  This  difference  will 
be  credited  or  debited  in  the  following 
year  to  individual  companies,  based  on 
the  following  procedure.  The 
Commission  will  first  recalculate  the 
bills,  using  actual  net  costs  (line  9)  plus 
the  amount  lost  to  waivers  during  the 
bilhng  year  (line  5).  The  Commission 
will  then  compare  actual  collections 
from  individual  companies  to  the 
recalculated  bills  for  those  companies, 
and  carry  over  any  differences  as  debits 
and  credits  onto  each  company's  bill  for 
the  next  year. 

5.  Standards  for  Waiving  all  or  Part  of 
an  Annual  Charge 

In  the  NOPR,  the  Commission 
proposed  to  apply  to  annual  charges  the 
standards  for  waiver  currently 
applicable  to  filing  fees.  The 
Commission's  regulations  permit  a 
company  to  seek  a  waiver  of  a  filing  fee 
if  it  can  show  that  it  is  economically 
unable  to  pay  all  or  part  of  the  fee  or 
that  such  payment  would  place  it  in 
financial  distress  or  emergency.**  The 
Commission  further  proposed  that  any 
requests  for  waiver  of  annual  charges 
must  be  received  before  the  bill  is  due 
[i.e.,  within  45  days  after  the  billing 
date)  and  must  be  based  upon  sufficient 
financial  data  for  the  Commission  to 
make  its  decision.  Finally,  the 
Commission  proposed  that  the  Director 
of  the  Office  of  Pipeline  and  Producer 
Regulation,  the  Oil  Pipeline  Board,  and 
the  Director  of  the  Office  of  Electric 
Power  Regulation  would  be  delegated 
the  authority  to  rule  on  waiver  requests 
in  the  gas.  oil  and  electric  areas, 
respectively. 

New  England  Power  Company 
supports  a  strict  standard  as  proposed 
in  the  NOPR  because  an  annual  charge 
waived  for  one  company  would  have  to 
be  borne  by  others.**  However,  it  also 
recommends  that  waivers  above  an 
unspecified  amount  be  granted  by  the 
full  Commission  rather  than  by  the 
office  directors  and  only  after  other 
companies  are  given  an  opportunity  to 
comment  on  such  waiver  requests.®" 


••18  CFR  381.108  (1966). 

**  Comments  of  New  England  Power  Co.  al  19. 

"Id. 


UM  I 
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Lawrenceburg  Gas  Transmission 
Corporation  supports  the  proposal  that 
the  Director  of  the  Office  of  Rpeline  and 
Producer  Regulation  rule  on  petitions  for 
waiver,  arguing  that  the  Director  is 
responsive  to  the  individual  financial 
posture  of  jurisdictional  pipelines." 
National  Fuel  Gas  Distribution 
Corporation  urges  the  Commission  to 
permit  waivers  where  an  applicant's 
jurisdictional  status  is  incidental  and 
imposes  no  significant  costs  on  the 
Commission.**  P'inaliy,  Detroit  Edison 
Company  suggests  that  any  waived 
charges  be  recovered  at  a  future  date 
with  interest." 

The  Commission  concludes  that  the 
stringent  standard  applicable  to  filing 
fees  should  also  apply  to  annual  charges 
because  any  charges  waived  for  one 
company  must  be  paid  in  the  following 
year  by  all  the  program's  regtilafed 
companies,  due  to  the  Budget  Act's 
requirement  that  the  Commission 
recover  all  its  costs.  The  Commission 
therefore  declines  to  expand  the 
standards  as  suggested  by  National 
Fuel.  The  Commission  (like 
Lawrenceburg  Gas)  is  satisfied  with  the 
way  in  which  its  delegated  fee  waiver 
authority  has  been  exercised.  The 
Commission  therefore  adopts  the 
proposal  to  delegate  its  authority  to 
waive  annual  charges.  The  Commission 
sees  no  advantage  to  opening  up  waiver 
petitions  for  public  comment.  Such 
comments  would  perforce  be  limited  to 
statements  of  general  support  or 
opposition  based  on  the  commenters* 
own  financial  interests  (which  are 
irrelevant  under  the  Commission's 
waiver  standards).  The  Commission 
also  declines  to  adopt  Detroit  Edison's 
suggestion  of  recovering  waived  charges 
with  interest.  Such  an  approach  would 
in  effect  substitute  an  indefinite  loan  in 
lieu  of  a  waiver.  This  would  contravene 
the  Congressional  intent  that  the 
Commission  provide  for  waivers  of 
annual  charges.**  Finally,  the 
Commission  concludes  that,  given  the 
considerable  advance  notice  to  the 
companies  that  they  would  be  assessed 
annual  charges,  a  reduction  of  the  filing 
period  for  waiver  petitions  from  45  to  15 
days  after  issuance  of  the  annual 
charges  bill  will  not  unduly  prejudice 
the  companies,  and  will  assure  that  all 
payments  are  due  to  the  Commission 
prior  to  the  end  of  each  fiscal  year  (as 
required  by  section  3401(a)  of  the  Budget 
Act). 


B.  Other  Matters 

The  Commission  proposed  in  the 
NOPR  to  provide  a  45-day  period  for 
payment  of  annual  charges,  and  to 
assess  Interest  on  overdue  annual 
charges.  Such  interest  will  be  computed 
in  accordance  with  {  154.67(c)(2)(iii)  of 
the  Commission's  regulations.*' 

The  Commission  also  proposed  that  if 
may  refuse  to  process  any  application  or 
consider  any  other  filing  of  a  company 
which  has  annual  charges  or  interest 
amounts  in  arrears,  unless  a  petition  for 
waiver  is  pending,  and  that  it  may  take 
any  other  appropnate  action  permitted 
by  law. 

The  Commission  received  one 
comment  addressing  the  interest  issue. 
Southwestern  Public  Service  Company 
recommends  that  the  Commission  pay 
the  companies  interest  on  any  money  it 
overrecovers.**  Because  the 
Commission  will  not  assess  interest 
against  the  companies  on  year-end 
underrecoveries  (but  only  against 
companies  which  do  not  provide  full 
payment  of  their  bills),  the  Commission 
does  not  believe  it  would  be  equitable 
for  it  to  pay  interest  on  year-end 
overrecoveries. 

The  Commission  also  received  one 
comment  concerning  the  possible  refusal 
to  consider  filings  of  companies  with 
annual  charges  or  interest  in  arrears. 
The  American  Paper  Institute  (API) 
points  out  that  such  filings  could  include 
requests  regarding  new  gas  or  electric 
service  which  cannot  proceed  without 
prior  Commission  approval." 
According  to  API.  if  a  pipeline  or  utility 
is  in  arrears  on  payment  of  annual 
charges,  its  customers  could  suffer  the 
consequences  by  being  denied  access  to 
gas  supplies  or  electric  power. 

API  raises  a  valid  equitable  concern 
of  the  type  the  Commission 
contemplated  when  it  proposed  that  it 
"may"  refuse  to  process  pleadings  of  a 
company  in  arrears.  The  Commission 
will  consider  this  and  other  equitable 


• '  Commenli  of  Lawrenceburg  Gas  Tran»mii«»on 
Corp.  at  8-«. 

*■  CommenU  of  National  Fuel  Gas  Distribution 
Corp.  at  4. 

*'  Comments  of  Detroit  Edison  Co.  at  2. 

**  Budget  Act  section  34(n(g). 


"  18  CFR  154.67(c)(2)(iii)  (1986): 

(2)  Interest  shall  be  computed  *  '  ' 

jiiiMA)  At  an  average  prime  rale  for  each 
calendar  quarter  on  all  excessive  rales  or  charges 
held  (including  all  interest  applicable  to  such  rales 
and  charges)  on  or  after  October  1.  1979.  The 
applicable  average  pnme  rate  (or  each  calendar 
quarter  shall  l)e  the  arithmetic  mean,  to  the  nearest 
one-hundredth  of  one  percent,  of  the  pnme  rale 
values  published  in  the  Federal  Reserve  Bulletin,  or 
in  the  Federal  Reserves  •Selected  Interest  Rales 
(Statistical  Release  G.  13).  for  the  fourth,  third,  and 
second  months  preceding  the  first  month  of  the 
calendar  quarter. 

(B)  The  Interest  required  to  be  paid  under 
paragraph  (d)(2j(iii)|A)  of  this  section  shall  be 
compounded  quarterly 

••  Comments  of  Southwestern  Public  Service  Co. 
■I  11-12. 

*''  Comments  of  American  Paper  Inalilute  at  1-2. 


factors  before  deciding  whether  to 
exercise  this  enforcement  mechanism. 
The  Commission  expects  that  the  vast 
majority  of  companies  will  pay  their 
annual  charges  promptly  and  that  the 
interest  provision  will  serve  as  a 
sufficient  enforcement  tool  in  all  but  the 
most  unusual  situations. 

The  Commission  therefore  adopts  its 
proposals  concerning  both  interest,  the 
potential  refusal  to  process  filings,  and 
also  the  taking  of  any  other  appropriate 
action  permitted  by  law 

Many  commenters  took  the 
opportunity  to  address  the 
Commission's  filing  fee  system.  Five 
commenters  suggest  that  the 
Commission  review  the  fee  amounts  to 
ensure  that  fee-payers  are  paying  their 
fair  share  of  the  Commission's  costs." 
The  Commission  in  fact  reviews  each 
fee  amount  every  year  on  the  basis  of 
the  prior  year's  data.  One  of  these 
commenters  also  recommends  that  the 
Commission  annually  review  the  types 
of  companies  to  be  assessed.**  The 
Commission  plans  to  review 
periodically  the  types  of  companies  to 
be  assessed  annual  charges,  but  will 
base  the  frequency  of  such  reviews  on 
its  experience  with  the  annual  charges 
program  as  it  evolves. 

Another  company  urges  the 
Commission  to  recoup  at  least  half  its 
budget  from  filing  fees  in  order  to  ensure 
that  companies  with  few  filings  at  the 
Commission  pay  substantially  less  than 
those  companies  with  many  filings  at 
the  Commission. '"^  The  Commission 
will  continue  to  review  its  fees  annually 
to  ensure  that  the  filers  are  paying  their 
fair  share  of  Commission  expenses. 
However,  the  amount  of  money  which 
the  Commission  may  lawfully  collect  in 
lOAA  filing  fees  is  limited  by  the 
Supreme  Court's  narrow  construction  of 
fheIOAA.'0' 

Various  commenters  also  recommend 
that  the  Commission  revise  its  fee 
regulations  to  give  it  the  discretion  to 
apply  direct  billing  to  all 
proceedings,'"*  to  increase  producer 
fees,'"*  to  eliminate  producer  fees."**  to 


••  Comments  of  Enron  at  8;  Pacinc  Gas 
Transmisaion  Co  at  4:  Virginia  Electric  and  Power 
Co  at  2;  EEl  al  37-39:  Carolina  Power  ft  Light  Co.  al 
12-13 

••  Comment  of  Enron  at  7. 

">•  Comments  of  San  Diego  Gas  and  Electric  Co. 
at  I 

""  See  Federal  Power  Comm'n  v.  New  England 
Power  Co..  415  U.S.  345  (1974);  National  Cable 
Television  Ass  n  v.  United  Slates.  415  US  336 
(1974). 

""  Comments  of  Central  Illinois  Public  Service 
Co.  at  &  Public  Service  Electric  and  Gas  Co.  at  3. 

■°*  Comments  of  Pacific  Gas  ft  Electric  Co.  at  8. 

'"  Comments  of  Independent  Petroleum  A»i"n  of 
Amenca  al  4. 
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waive  filing  fees  for  any  company  which 
pays  in  excess  of  a  certain  amount  in 
annual  charges.'"*  to  assess  new  filing 
fees  against  applicants  for  preliminary 
permits  and  exemptions,'"* 
intervenors, '"'  complainants  and 
protesters.'"*  to  modify  the  fees  of 
cogenerators  and  small  power 
producers.'"*  to  investigate  whether 
fees  assessed  for  filings  under  18  CFR 
381.502  overrecover  the  Commission's 
costs  of  addressing  such  filings, ' ' "  and 
to  fund  the  PURPA  programs  and 
general  corporate  regulatory  program 
completely  from  filing  or  other  fees.'" 
Such  recommendations  are  beyond  the 
scope  of  this  rulemaking,  the  only 
purpose  of  which  is  to  promulgate 
regulations  concerning  annual  charges. 
Moreover,  the  Commission  evaluates  its 
fees  annually,  will  continue  to  do  so  in 
the  future,  and  will  change  the  fees  as 
appropriate. 

Four  companies  express  concern  that 
the  annual  charges  regulations  could 
lead  to  an  unwarranted  increase  in  the 
Commission's  expenditures,  and 
recommend  various  means  of  capping 
such  costs.'  '^  These  commenters' 
concern  is  unnecessary.  As  indicated  in 
the  NOPR  and  in  section  II  A  of  this 
Preamble,  Congress  will  continue  to 
approve  the  Commission's  budget 
through  annual  and  supplemental 
appropriations.  The  annual  charges  thus 
do  not  constitute  a  "blank  check"  to  the 
Commission  but  merely  serve  as  a 
vehicle  to  reimburse  the  United  States 
Treasury  for  the  Commission's  expenses 
approved  by  Congress.' " 

One  commenter  argues  that  the 
Commission's  services  are  for  the  public 
welfare  and  that  the  federal  tax  base 
should  therefore  finance  the 
Commission's  programs."*  Such  an 


'°'  Comments  of  Texas  Eastern  Transmission 
Corp.  al  en.  e  and  11. 

'"•  Comments  of  EEl  nl  44:  American  Electric 
Power  Service  Corp  at  34-35. 

""  Comments  of  INGAA  al  9:  Texas  Eastern 
Transmission  Corp  at  9;  Northwest  fhpeline  Corp. 
al  la  Central  Illinois  Public  Service  Co.  at  7.  Utah 
Power  ft  Light  Co.  at  6-7;  PaciRc  Power  ft  Light  Co. 
a  I  2-3. 

"••  Comments  of  Northwest  Pipeline  Corp  at  10. 

'  "•  Comments  of  Carolirui  Power  A  Light  Co.  al 
12-13:  Kansas  Gas  ft  Electnc  Ca  al  5-6:  New 
England  Power  Co  al  7-8:  San  Diego  Gas  ft  Electnc 
Co.  al  2 

"•  Comments  of  EEl  at  37-39. 

' ' '  Comments  of  American  Electric  Power 
Service  Corp  at  35-36. 

"«  Comments  of  Pacinc  Gas  and  Electric  Co.  at  3: 
Fhiblic  Service  Elertnc  and  Gas  Co  at  2;  Central 
Illinois  Public  Service  Co.  al  9  n.  3:  Washington 
Water  Power  Co.  al  2. 

' ' '  Budget  Act  section  3401  (f). 

"*  Comments  of  Texaco  USA  al  1-2;  cf. 
Comments  of  VVilliams  Natural  Gas  Co  at  8-9 
(arguing  that  from  the  standpoir'  of  commodity 
marketability,  gas  is  not  suil«ble  for  msijtnment  of 
ageniry  costs) 


approach  is  precluded  by  the  Budget 
Act.  which  requires  the  Commission  to 
recoup  all  its  expenses  through  filing 
fees  and  annual  charges  rather  than 
through  the  federal  tax  base. 

Numerous  commenters  argue  that 
Congress  in  section  3401 
unconstitutionally  delegated  its  taxing 
authority  to  the  Commission."*  The 
Commission  of  course  accepts  the 
constitutionality  of  a  statute  enacted  by 
Congress."*  and  is  therefore 
implementing  the  authority  delegated  to 
the  Commission  by  Congress. 

Finally,  in  the  NOPR,  the  Commission 
proposed  to  accept  payment  of  annual 
charges  by  check,  draft,  money  order,  or 
Electnc  Funds  Transfer  System  (EFTS). 
The  Commission  has  decided  not  to 
accept  EFTS  as  a  valid  means  of 
payment  of  annual  charges.  The 
Commission  currently  does  not  have 
such  a  system  and  does  not  believe  that 
the  system  would  be  used  with 
sufficient  frequency  to  justify  the 
expense  and  administrative  burden 
required  for  its  establishment. 

IV.  Cost  Basis  for  the  Natural  Gas 
Regulatory  Program 

A.  The  Types  of  Companies  To  Be  Billed 

In  the  NOPR,  the  Commission 
proposed  to  assess  annual  charges  only 
against  interstate  natural  gas  pipelines, 
and  to  continue  to  collect  all  the  lOAA 
filing  fees  it  currently  collects  from 
natural  gas  producers,  and  interstate 
and  intrastate  pipelines. ' ' ' 

The  Commission  has  the  authority  to 
assess  annual  charges  against  the 
approximately  110  intrastate  natural  gas 
pipelines  that  receive  authority  to 
transport  natural  gas  across  ttate  lines 
pursuant  to  section  311  of  the  NGPA."" 


' ' '  Comments  of  American  Electric  Power 
Service  Corp  al  16-19.  Boston  Edison  Co.  at  1-7  and 
11-12:  New  England  Power  Co.  al  1  n  2:  Southern 
Company  Services  Inc  at  2-12  EEl  al  15-31; 
Association  of  Oii  Pipelines  al  1;  Consolidated  Gas 
Transmission  Corp  al  9-10:  Eastern  Shore  Natural 
Gas  Co  at  2-3:  Enron  at  2-3.  Northern  Border 
Pipeline  Co  at  2.  Texas  Eastern  Transmission  Corp. 
at  3-4  and  14:  Connecticut  Natural  Gas  Corp  at  3: 
Washington  Gas  Ughl  Co  at  9.  INGAA  at  5-11: 
United  Distribution  Cos  al  4-6. 

"•  See.  e.g..  McDonald  v  Board  of  Election 
Commrs.  394  US  802.  808-809  (1969). 

'"  For  purposes  of  this  rulemaking,  an  interstate 
natural  gas  pipeline  is  defined  as  any  person  (1) 
engaged  in  natural  gas  sales  for  resale  or  natural 
gas  transportation  thai  are  subject  to  the 
Commission's  jurisdiction  under  the  Natural  Gas 
Act  (NGA),  15  use.  717-71 7w  (1982).  (2)  not 
engaged  solely  in  "first  sales"  of  natural  gas  as  that 
term  is  defined  in  section  2(21)  of  the  Natural  Gas 
Policy  Act  of  1978  (NGPA),  15  U.S.C.  3302(21 )  (1982). 
and  (3)  to  whom  the  Commission  has  not  issued  a 
Natural  Gas  Act  section  7(f)  declaration  Bused  on 
FY  1988  data,  the  Commission  would  expect  to 
collect  $11,914,202  m  filing  fees  and  S3".62i,798  m 
annual  charges  in  1967. 

"•15  use.  3371  (1982). 


Section  311  gives  the  Commission 
limited  jurisdiction  over  intrastate 
natural  gas  pipelines.  The  Commission 
believes  that  such  junsdiction  is 
sufficient  to  permit  the  inclusion  of  these 
pipelines  within  the  group  of  companies 
subject  to  annual  charges  under  the 
Budget  Act.  However,  in  the  NOPR.  the 
Commission  proposed  not  to  assess 
annual  charges  against  these  companies 
because  the  intrastate  pipelines  already 
pay  in  filing  fees  almost  all  the 
Commission's  expenses  attributable  to 
the  implementation  of  section  311, 
because  the  collection  of  the  difference 
would  be  administratively  burdensome, 
and  because  the  Commission  does  not 
wish  to  discourage  intrastate  pipeUnes 
from  voluntarily  seeking  section  311 
authorization. 

Four  commenters  support  the  NOPR's 
proposal  to  exempt  intrastate  pipielines 
from  the  assessment  of  annual 
charges  '  ■*  and  two  oppose  that 
proposal.'*"  Those  favoring  exemption 
of  intrastate  pipelines  argue  that  the 
intrastates  are  already  paying  their  own 
way  at  the  Commission. '  * '  that  such 
assessment  would  discourage  them  from 
seeking  NGPA  section  311 
authorizations,'^*  and  that  the 
companies  are  nonjurisdictional.'*' 
Those  opposing  argue  that  such  an 
exemption  requires  interstate  pipelines 
to  subsidize  intrastate  pipelines.'**  One 
commenter  also  suggests  that,  if  the 
Commission  concludes  that  collection  of 
the  unrecovered  section  311  program 
costs  is  too  burdensome,  the 
Commission  should  at  least  include  a 
provision  permitting  it  to  assess 
intrastate  pipelines  in  the  event  that  the 
amount  of  unreimbursed  costs  rises  to 
the  level  where  it  is  no  longer  too 
burdensome  to  recoup.'^* 

The  Commission  concludes  that  it 
should  not  at  this  time  exercise  its 
authority  to  assess  annual  charges 
against  intrastate  pipelines.  The 
Commission  estimates  that  such 
companies  already  pay  in  filing  fees  $1.7 
million  of  the  approximately  $1.8  million 
in  the  gas  program  costs  attributable  to 
the  implementation  of  section  311  with 
respect  to  intrastate  pipelines.  These 


' '  •  Comments  of  Lone  Star  Gas  Co.  at  5-8: 
Transok.  Inc.  al  2-3;  Association  of  Texas  Intrastate 
Natural  Gas  Pipelines  at  3:  Texaco  U.S.A.  at  2. 

'"  Comments  of  Texas  Eastern  Transmission 
Corp.  al  7-8:  Iowa  State  Utilities  Board  at  3. 

'"  Comments  of  Lone  Star  Gas  Co.  at  5-6: 
Transok.  Inc  at  2:  Association  of  Texas  Intrastate 
Natural  Gas  Pipelines  at  3. 

'"  Comments  of  Transok.  Inc.  at  3:  Association 
of  Texas  Intrastate  Natural  Gas  Pipelines  at  3. 

"*  Comments  of  Lone  Star  Gas  Co.  at  5-6. 

'**  Comments  of  Texas  Eastern  Transmission 
Corp.  al  7-e. 

'"/rf.  at  5,  7-8. 
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companies  have  therefore  already 
reimbursed  the  Commission  for  nearly 
all  of  their  share  of  the  regulatory 
expenses.  To  the  extent  that  this 
exemption  requires  the  interstate 
pipelines  to  subsidize  the  intrastate 
pipelines,  such  a  subsidy  is  minimal  (0.2 
percent  of  gas  program  costs).  The 
Commission  must  balance  conflicting 
goals  in  this  rulemaking,  and  the  statute 
requires  only  that  methods  used  to 
compute  annual  charges  be  fair  and 
equitable.  Also,  the  collection  of  the 
remaining  $100,000  in  costs  from  over 
100  pipelines  would  be  administratively 
burdensome.'*"  Moreover,  the 
Commission  does  not  wish  to  discourage 
intrastate  pipelines  from  voluntarily 
seeking  section  311  authorization.  For 
these  reasons,  the  Commission  will  not 
assess  annual  charges  against  section 
311  intrastate  pipelines.  However,  the 
Commission  will  periodically  review  the 
categories  of  companies  being  assessed 
annual  charges,  and  if  it  concludes  that 
the  above  considerations  no  longer 
justify  the  exemption  of  intrastate 
pipelines,  the  Commission  will  revise 
the  annual  charges  regulations 
accordingly. 

Similariy,  the  Commission  proposed  in 
the  NOPR  not  to  assess  annual  charges 
against  producers.  Five  commenters 
support  this  proposal,'*^  Five  oppose 
it."=*  and  two  offer  additional 
observations  and  suggestions."*"  Those 
supporting  the  exemption  of  producers 
from  annual  charges  argue  that  the 
thrust  of  the  Commission's  regulatory 
scheme  is  to  protect  the  public  from 
potentially  abusive  pricing  practices  of 
those  interstate  gas  pipelines  which 
have  developed  de  facto  monopolies."" 


'"  See  generally  House  Budget  Report  at  55. 1986 
U.S.  Code  Cong,  ft  Ad.  News  at  3ft51  ("Any  billing 
method  that  reasonably  minimizes  FERC  and 
industry  administrative  costs  is  acceptable");  cf. 
Capital  Cities  Communications  v.  Federal 
Communications  Commn.  180  US.  App.  DC.  276, 
279.  554  F.2d  1135. 1138  (1976)  ("the  statutory 
requirement  that  fees  should  be  fair  and  equitable' 
does  leave  some  room  for  consideration  of 
administrative  convenience");  Notional  Cable.  180 
U.S.  App.  DC.  at  249.  554  F.2d  at  1108  (1976) 
("considerations  of  administrative  convenience  may 
certainly  be  taken  into  account  as  one  factor  in  the 
calculation"  of  fees). 

'•'  Comments  of  Champlin  Petroleum  Co.  at  2; 
Cities  Services  Oil  A  Gas  Corp  at  2.  Independent 
Petroleum  Assn  of  America  at  2-3:  Natural  Gas 
Supply  Assn  at  3-4;  Texaco  U.S.A.  at  2. 

'"  Comments  of  Lawrenceburg  Gas 
Transmission  Corp.  at  6-7;  Texas  Eastern 
Transmission  Corp.  at  7;  Pacific  Gas  A  Electric  Co. 
at  &  AGA  at  6-7;  Iowa  State  Utilities  Board  at  3-4. 

' "  Comments  of  Une  Star  Gas  Co  at  6;  Pacific 
Gas  a  Electric  Co  at  8. 

' "  Comments  of  Cities  Services  Oil  ft  Gas  Co.  at 
2. 


that  the  additional  revenue  from 
producers'  annual  charges  would  not 
justify  the  administrative  burden  of 
collecting  such  charges."'  and  that  the 
increase  in  producer  costs  which  would 
result  from  annual  charges  would  give 
producers  an  additional  reason  to  favor 
intrastate  gas  sales,  contrary  to  the 
objectives  of  the  NGPA.'" 

Those  opposing  the  producer 
exemption  contend  that  it  would  require 
pipelines  to  subsidize  producers."'  that 
it  would  place  pipelines  at  a 
disadvantage  when  competing  with 
producers  in  the  marketplace."*  and 
that  the  Commission  should  assess 
annual  charges  against  at  least  those 
producers  which  it  can  identify  (such  as 
those  filing  for  abandonment  under 
NGA  section?).'" 

The  Commission  concludes  that  it 
should  not  assess  annual  charges 
against  producers.  Although  the 
Conference  Report  indicates  that 
Congress  intended  to  give  the 
Commission  the  discretion  to  assess 
charges  against  any  natural  gas 
company  it  regulates,  the  legislative 
history  also  indicates  that  its  primary 
focus  was  on  natural  gas  pipelines.**' 
In  fact,  the  House  Budget  Report 
expressly  placed  on  the  gas  pipelines 
the  burden  of  the  Commission's  "cost  of 
administering  all  aspects  of  the  Natural 
Gas  Policy  Act  of  1978."  '"  Therefore, 
while  the  Budget  Act  may  authorize  the 
Commission  to  collect  charges  from 
producers,  the  Commission  clearly  has 
the  discretion  to  exclude  producers  for 
good  cause. 

Collection  of  the  approximately  $10 
million  from  neariy  10,000  producers 
would  be  neariy  impossible,  and  the 
administrative  burden  of  attempting 
such  a  collection  would  be  severe  and 
disproportionate  to  any  countervailing 
benefits.  The  Commission  does  not 
presently  maintain  a  list  of  all  producers 
and  does  not  collect  a  complete  body  of 
data  by  which  it  could  identify  such 
producers.  While  the  Commission  is 
provided  some  volumetric  data  by 
pipelines  in  their  purchased  gas 
adjustment  filings,  such  data  only 


'»'  Comments  of  Independent  Petroleum  Assn  of 
America  at  2-3. 

'  ••  Comments  of  Natural  Gas  Supply  Assn  at  3- 
4. 

'•»  Comments  of  Lawrenceburg  Gas 
Transmission  Corp.  at  6-7;  Pacific  Gas  ft  Electric 
Co.  at& 

'»*  Comments  of  Texas  Eastern  Transmission 
Corp.  at  7. 

'•»  Comments  of  AGA  at  6-7:  Lawrenceburg  Gas 
Transmission  Corp.  at  6-7;  Iowa  Stale  Utilities 
Board  at  3-4. 

'"  Conference  Report  at  239,  1986  US  Code 
Cong,  ft  Ad.  News  at  3884 

'•'  House  Budget  Report  at  54. 1966  US.  Code 
Cong,  ft  Ad  News  at  3650  (emphasis  added). 


refiects  the  volumes  sold  to  the 
pipelines,  but  not  the  increasingly  large 
volumes  sold  to  local  distribution 
companies  and  end  users  under  limited- 
term  abandonments  '"  and  Order  Nos. 
436  "»  and  451.'*°  While  some 
producers  inform  the  Commission  of  the 
sales  volumes  when  they  file  reports 
required  by  the  Commission's  orders 
granting  limited-term  abandonments,  the 
data  provided  does  not  distinguish 
between  jurisdictional  and 
nonjurisdictional  gas  sold.  Thus,  in 
order  to  assess  accurately  annual 
charges  against  producers,  the 
Commission  would  need  to  collect 
additional  data  from  them.  The 
Commission  is  reluctant  to  impose  this 
burden  on  such  a  large  group  of  small 
entities. 

In  addition,  the  Commission  rejects 
for  two  reasons  the  suggestion  to  assess 
at  least  some  of  the  producers,  such  as 
those  filing  for  abandonment.  First,  such 
an  assesmenl  would  contravene  the  goal 
of  the  NGPA  to  create  a  unified  national 
wellhead  market  for  gas  without  regard 
to  whether  the  gas  was  subject  to  the 
Commission's  NGA  jurisdiction.  If  the 
Commission  were  to  assess  annual 
charges  against  producers,  the  sale  of 
jurisdictional  gas  would  be  less 
attractive  due  to  the  annual  charge 
burden  which  it  would  entail — 
especially  the  reporting  and  accounting 
burdens  which  would  be  associated 
with  such  charge.'*'  Second,  it  would 
discriminate  against  the  small  minority 
of  producers  who  still  file  applications 
with  the  Commission.'**  For  all  the 
above  reasons,  the  Commission  will  not 
assess  annual  charges  against  gas 
producers. 

Another  alternative  which  the 
Commission  has  considered  is  to  require 
interstate  pipelines  to  serve  as  agents 
for  assessing  and  collecting  annual 
charges  from  their  producer-sellers. 
Under  this  alternative,  the  Commission 
would  inform  each  pipeline  of  those 
costs  it  would  be  entitled  to  recover 
from  producers,  and  each  natural  gas 
pipeline  would  then  have  to  collect 
these  charges  from  its  producer-sellers. 
The  Commission's  calculations  of 
recoverable  costs  would  be  based  on  the 


'*•  See  Felmont  Oil  Corp  and  Essex  Offshore. 
Inc..  33  FERC  |  61.333  (1965).  retig  denied.  34  FTRC 
161.296(1966). 

'  »•  50  FR  42406  (Oct  16. 1965).  FERC  Statutes  ft 
Regulations  (Regulations  Preambles  1962-1985) 
130.665. 

■••  51  FR  22166  dune  18. 1968).  Ill  FERC  Statutes 
ft  Regulations  (Regulations  Prean.bles)  1  30.701. 

'  * '  See  Comments  of  Independent  Petroleum 
Assn  of  Amenca  at  2-3. 

'♦•In  fiscal  year  1986.  792  producers  filed  for 
abandonment.  During  the  first  half  of  fiscal  year 
1967.  396  producers  have  filed  for  abandonment 


volumetric  data  currently  reported  in 
Annual  Report  FERC  Form  No.  2  at  page 
520.  column  c  (gas  receipts  by  type  of 
source,  such  as  purchases,  exchanges, 
transportation,  storage,  etc.],  and  page 
327,  lines  1.  3  and  4,  column  b  (gas 
purchases  by  tyi^e  of  source,  such  as 
vvellhead,  processing  plant,  field  line, 
another  piijeline.  and  city  gate).  Similar 
dcita  requirements  would  have  to  be 
added  for  Annual  Report  FERC  Form 
Nos.  2-A  and  14. 

The  four  commenters  addressing  this 
alternative  all  oppose  il.'*^  arguing  that 
it  would  impose  severe  additional 
reporting  burdens  '**  and  would 
bifurcate  the  wellhead  market  by 
increasing  the  price  of  interstate  gas 
over  that  of  intrastate  gas.'** 

The  Commission  concludes  that,  for 
the  reasons  already  stated,  the  billing  of 
only  interstate  pipelines  is  the  most 
equitable  and  efficient  method  of 
assessing  annual  charges.  Moreover,  the 
Commission  is  reluctant  to  impose 
additional  reporting  burdens  on  the 
pipelines  which  file  Form  Nos.  2-A  and 
14,  and  does  not  wish  to  bifurcate  the 
wellhead  market. 

As  of  April  30, 1987.  the  Commission 
requlated  148  pipelines  under  section  7 
of  the  NGA.  Of  these  pipelines,  the 
Commission  proposed  in  the  NOPR  to 
assess  annual  charges  against  the 
following  groups  (which,  based  on  the 
latest  figures,  total  135  pipelines): 

(a)  Interstate  natural  gas  pipelines  that 
have  certificates  of  public  convenience  and 
necessity  under  section  7  of  the  NGA.  that 
are  subject  to  Commission  NGA  section  4 
authority,  and  that  sell  and  transport  volumes 
in  excess  of  200.000  Mcf  annually  for  any  of 
the  three  calendar  years  immediately 
preceding  the  billing  year  (currently  114 
pipelines): 

(b)  Interstate  natural  gas  pipelines  that 
have  certificate  authority  under  section  7  of 
the  NGA  but  no  tariff  on  file  for  jurisdictional 
or  nonjurisdictional  sales  and  that  sell  and 
transport  volumes  in  excess  of  200,000  Mcf 
annually  for  any  of  the  three  calendar  years 
immediately  preceding  the  billmg  year 
(currently  12  pipelines); 

(c)  LNG  importers  that  fall  within  the 
Commission's  jurisdiction  pursuant  to  both 
sections  3  and  7  of  the  NGA  and  that  sell  and 
transport  volumes  in  excess  of  200.000  Mcf 
annually  for  any  of  the  three  calendar  years 
immediately  preceding  the  billing  year 
(currently  5  pipelines);  and 

(d)  Regulated  interstate  natural  gas 
pipelines  that  have  NGA  section  7(f) 
declarations  and  that  sell  and  transport 


'♦•  CtimmenlB  of  Lone  Slar  Gas  Co  at  6: 
l.<<wrencetnu^  Gas  Transmissioti  Corp  at  7:  Pacific 
Cat  ft  EJecInc  Co  at  8;  IndepptxJent  Petroleum 
Am  n  of  Amenca  al  2-3 

'  *  *  Comments  of  Lone  Star  Gas  Co.  at  6:  Pacific 
Gas  ft  Electnc  Co  al  a 

'  *•  Comment «  of  Independent  Petroleum  Ass'n  of 
America  at  2-3. 


volumes  in  excess  of  200.000  Mcf  annually  for 
any  of  the  three  calendar  years  immediately 
preceding  the  billing  year  (currently  4 
pipelines). 

The  Commission  proposed  to  exempt 
any  interstate  natural  gas  pipeline  with 
annual  sales  and  transportation  volumes 
of  200,000  Mcf  or  less  in  each  of  the 
three  calendar  years  immediately 
preceding  the  billing  year  (currently  13 
pipelines).'** 

1.  Interstate  Pipeline  Companies  To  Be 
Billed 

Consistent  with  the  Conference 

Report,'*'  the  Commission  will  assess 
annual  charges  against  those  companies 
over  which  it  has  jurisdiction  under 
section  7  of  the  NGA.  exempting  only 
pipelines  with  NGA  section  7(f) 
declarations  (a  reversal  of  the  proposal 
set  forth  in  the  NOPR]  and  pipelines 
with  throughputs  of  200.000  Mcf  or  less 
annually  in  each  of  the  three  calendar 
years  immediately  preceding  the  billing 
year. 

(a)  Interstate  natural  gas  pipelines 
apply  for  certificates  for  the 
transportation  and  sale  of  natural  gas 
for  resale  in  interstate  commerce  under 
section  7  of  the  NGA.  One-hundred 
twenty-two  companies,  excluding  LNG 
importers  but  including  gatherer- t>T?e 
pipelines,  currently  have  certificates 
under  NGA  section  7  and  are  also 
subject  to  the  Commission's  NG.\ 
section  4  rate  regulatory  authority.  In 
the  NOPR,  the  Commission  proposed  to 
assess  annual  charges  against  the 
companies  in  this  group  with  sales  and 
transportation  volumes  exceeding 
200.000  Mcf  annually  for  any  of  the  three 
calendar  years  immediately  preceding 
the  billing  year.  This  group  currendy 
numbers  114  pipelines. 

Each  of  the  three  commenters 
addressing  this  category  of  pipelines 
argues  that  it  was  incorrectly  included 
in  this  category.  Lone  Star  Gas 
Company  contends  that  its  status  has 
changed  because  it  makes  no  sales  for 
resale  in  interstate  commerce  and  has 
no  sales  tariff  on  file  with  the 
Commission,  and  that  it  transports  its 
own  and  others'  gas  as  an  interstate 
pipeline  but  makes  sales  only  through  its 
nonjurisdictional  local  distribution 
facilities.  It  requests  to  be  moved  to 
category  (b).'**  Lone  Star  is  correct,  and 


the  Commission  will  therefore  delete  its 
name  from  the  list  of  companies  in 
category  (a)  and  add  it  to  the  list  of 
companies  in  category  (b).  The 
Commission  notes,  however,  that  a  shift 
from  category  (a)  to  category  (b)  will  not 
affect  the  amount  of  Ae  company's 
annual  charge. 

The  second  commenter,  Cincinnati 
Gas  &  Electnc  Company,  argues  that  its 
affiliate,  Union  Light,  Heat  &  Power 
Company,  will  be  assessed  not  only  for 
the  gas  it  transports  as  an  interstate 
pipeline  but  also  for  the  gas  it  sells  as  an 
LDC.  Cincinnati  therefore  asks  that  the 
Commission  amend  its  fcnnula  to  base 
the  assessment  only  on  transmission 
system  sales  and  on  deliveries  for  other 
interstate  pipeline  companies.  Such  a 
sweeping  change  in  its  proposed 
assessment  methodology  would  exclude 
gas  transported  for  producers,  end-users 
and  LDCs  (and  would  apparently  relieve 
Union  of  any  annual  charge  obligation 
under  the  natural  gas  program).  The 
Commission  is  unwilling  to  remove  such 
a  large  volume  of  gas  from  the 
volumetric  basis  for  annual  charges. 
However,  it  is  not  the  Commission's 
intent  to  assess  annual  charges  based 
upon  any  distribution  sales  volumes 
which  were  reported  on  Form  Nos.  2  and 
2-A.  but  which  were  deUvered  to  the 
LDC  portion  of  the  reporting  pipeline  by 
another  jurisdictional  pipeline  and 
which  were  not  transported  through  any 
portion  of  the  reporting  pipeline's 
interstate  facilities.  (Such  volumes 
would  be  included  in  Form  No.  2  or  2-A 
of  that  other  jurisdictional  pipeline.)  If  a 
company  wishes  to  provide  the 
Commission  with  a  statement  made 
under  oath  identifying  the  LDC  volumes 
which  it  received  through  a  pipeline 
other  than  its  own,  then  the  Commission 
will  reduce  the  volumetric  total  (on  page 
521  of  Form  No.  2  or  page  18  of  Form  No. 
2-A)  by  that  amoimt.  Such  statements 
are  strictly  voluntary,  but  will  be  subject 
to  the  normal  audit  procedures  of  the 
Commission's  Office  of  the  Chief 
Accountant  and  Office  of  Pipeline  and 
Producer  Regulation.  To  be  considered 
in  the  fiscal  year  1987  annual  charge 
calculations,  such  statements  must  be 
filed  with  the  Commission  within  15 
calendar  days  from  the  day  this  rule  is 
issued.'**  In  future  fiscal  years,  each 
pipeline  will  be  required  to  provide  such 
information  as  part  of  the  company's 
Form  No.  2  (as  a  footnote  on  page 


'**  In  Appendix  B.  the  Commission  separates  the 
companies  into  the  above  calegones  based  on  the 
most  current  information  in  the  Commissions  files. 

'«'  Conference  Report  at  239.  1966  U5.  Code 
Cong,  ft  Ad.  News  at  3884 

"•  Comments  of  Lone  Star  Gas  Co.  al  6-7. 


■**  To  facilitate  such  natural  gas  pipelines'  timely 
filing  of  this  data,  the  Commission  is  serving  a  copy 
of  this  rule  on  each  pipeline  listed  in  Appendix  B. 
This  service  is  by  United  States  Mail,  first  class,  on 
the  date  of  issuance  of  this  order. 


UM  I 
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520)  '"•  or  Form  No.  2-A  (as  a  footnote 
on  page  21).'*' 

The  third  commenter,  Washington 
Natural  Gas  Company,  argues  that  it  is  a 
project  operator  which  neither 
purchases  gas.  sells  gas,  takes  title  to   ^ 
gas.  nor  transports  gas  for  a  charge  in 
the  conventional  sense.  It  therefore 
reports  no  sales  or  transportation 
volumes  in  its  Form  No.  2.  It  merely 
stores  the  gas  of  its  three  owners  and 
releases  the  gas  into  the  pipeline  as 
needed.  For  these  reasons.  Washington 
Natural  requests  removal  from  the  list  of 
entities  to  be  assessed  annual 
charges.'**  The  Commission  is  not 
exempting  Washington  Natural  or  any 
other  company  engaged  in  jurisdictional 
storage  activities.  Such  a  company  files 
storage  rates  and  a  Form  No.  2  or  2-A 
with  the  Commission,  and  its  storage 
services  are  considered  to  be 
transportation  for  jurisdictional 
purposes. 

Therefore,  the  Commission  will  assess 
annual  charges  against  all  interstate 
natural  gas  pipelines  that  have  NGA 
section  7  certificates,  that  are  subject  to 
NGA  section  4  authority,  and  that  sell 
and  transport  volumes  in  excess  of 
200,000  Mcf  annually  for  any  of  the  three 
calendar  years  immediately  preceding 
the  billing  year.'*' 

(b)  Section  1(b)  of  the  NGA  provides, 
in  part,  that  the  sale  in  interstate 
commerce  for  resale  of  natural  gas  for 
ultimate  public  consumption  is 
jurisdictional.  This  usually  involves  the 
sale  of  natural  gas  to  a  local  distribution 
company  (LDC)  the  facilities  and 
services  of  which  are  under  state  or 
local  jurisdiction.  The  Commission  has 
authority  to  set  rates  for  sales  to  LDCs 


■*°  A  revised  page  520  of  Form  No.  2  is  attached 
to  this  rule  as  Appendix  C. 

'•'A  revised  page  21  of  Form  No.  2-A  is  attached 
to  this  rule  as  Appendix  D.  The  new  instructions 
added  to  both  page  520  of  Form  No.  2  (referred  to 
supra  note  150)  and  page  21  of  Form  No.  2-A  are: 

Also  indicate  by  footnote  the  volumes  of 
noniurisdiclional  gas  which  did  not  incur  FERC 
regulatory  costs  by  showing  (1)  the  local 
distribution  volumes  delivered  to  the  local- 
distribution-company  portion  of  the  reporting 
pipeline  by  another  )urisdictional  pipeline;  (2)  the 
volumes  which  the  reportmg  pipeline  transported  or 
sold  through  its  local  distribution  facilities  or 
intrastate  facilities,  and  which  the  reporting  pipeline 
received  through  gathering  facilities,  distribution 
facilities  or  intrastate  facilities,  but  not  Ihroujih  any 
of  the  interstate  portion  of  the  reporting  pipeline: 
and  (3)  the  gathenng  line  volumes  which  were  not 
destined  for  the  interstate  market  or  which  were  not 
transported  through  any  interstate  portion  of  the 
reporting  pipeline. 

>"  Comments  of  Washington  Natural  Gas  Co.  at 
2-4. 

'»'  Raton  Gas  Transmission  Company  correctly 
informs  the  Commission  that  it  had  been  misnamed 
in  the  NOPRs  Appendix  B  as  Raton  Natural  Gas 
Company.  Comments  of  Raton  Gas  Transmission 
Co.  at  1.  The  error  has  been  corrected  in  Appendix 
B  to  this  rule. 


pursuant  to  section  4  of  the  NGA. 
However,  some  natural  gas  pipeline 
companies  make  sales  to  companies 
that  use  the  natural  gas  for  their  own 
consumption.  These  sales  are  referred  to 
as  direct  sales.  The  Commission  does 
not  set  rates  for  direct  sales  because 
they  are  not  regulated  under  section  4  of 
the  NGA.  However,  the  construction 
and  operation  of  service  facilities  and 
the  interstate  transportation  of  natural 
gas  for  direct  sale  are  subject  to  the 
Commissions  jurisdiction  under  sectidh 
7  of  the  NGA.  Consistent  with  the  scope 
of  the  Commission's  NGA  jurisdiction, 
the  Commission  in  the  NOPR  proposed 
to  assess  annual  charges  on  all  sales 
volumes,  i.e.,  both  the  volumes  sold  for 
resale  and  the  volumes  transported  in 
interstate  commerce  for  direct  sale. 
Sixteen  such  interstate  pipeline 
companies  currently  have  certificate 
authority  but  no  sales  tariff  on  file.  If  the 
Commission  were  using  the  latest  data 
to  assess  annual  charges,  it  would 
exempt  four  pipelines  on  a  volumetric 
basis  (200,000  Mcf  or  less  per  year  for 
each  of  the  three  immediately  preceding 
calendar  years)  and  assess  the 
remaining  twelve  pipelines  an  annual 
charge.  The  Commission  proposed  to 
calculate  the  charges  based  upon  total 
(interstate  and  intrastate)  transportation 
and  sales  volumes. 

Five  commenters  argue  that  the 
Commission  should  modify  its  proposal 
and  determine  its  annual  charge 
assessment  solely  on  interstate  gas  sales 
and  transportation  volumes.  Currently, 
some  pipelines  do  not  separate  in  their 
Form  Nos.  2  and  2-A  their  interstate 
from  their  intrastate  volumes.  Likewise, 
many  pipelines  that  also  perform  a 
distribution  function  do  not  separate  In 
their  Form  Nos.  2  and  2-A  the  volumes 
sold  or  transported  in  interstate 
commerce  from  nonjurisdictional 
volumes  sold  to  end-users.  To  assess 
annual  charges  based  on  the  combined 
volumes  would  greatly  inflate  the 
volume  on  which  these  two  types  of 
companies  are  assessed.'**  The 
commenters'  concern  is  valid.  As  noted 
in  Part  IV  A  1(a)  above,  the 
Commission's  intent  is  to  base  its 
annual  charges  on  only  interstate 
natural  gas  volumes.  Within  15  calendar 
days  of  the  day  this  rule  is  issued,  any 
interstate  pipeline  which  also  performs 
local  distribution  or  intrastate  functions 
may  provide  the  Commission  with  a 
sworn  statement  that  shows  (1)  the  1988 
volumes  which  the  reporting  pipelme 
transported  or  sold  through  its  local 


distribution  facilities  or  intrastate 
facilities,  and  which  it  received  through 
gathering  facilities,  distribution 
facilities,  or  intrastate  facilities:  and  (2) 
the  1986  volumes  which  the  reporting 
pipeline  received,  sold  or  transported 
through  any  interstate  portion  of  its 
pipeline  facilities.  The  Commission  will 
reduce  the  company's  volumetric  total 
by  the  first  amount.'**  In  response  to 
the  above  five  comments,  the 
Commission  is  also  amendmg  its 
instructions  to  Form  Nos.  2  and  2-A  to 
require  that  every  pipeline  provide  this 
same  data  as  a  footnote  on  page  520  of 
its  Form  No.  2  or  on  page  21  of  Form  No. 
2-A. 

In  a  related  matter,  two  commenters 
recommend  that  the  Commission 
exclude  from  its  computations  the 
gathering  volumes  currently  booked  to 
Account  No.  489.'**  These  commenters 
contend  that  gathering  services 
"arguably"  do  not  require  any 
Commission  processing  time  because 
gathering  is  exempted  from  Commission 
jurisdiction  under  NGA  section  1(b),  and 
that  inclusion  of  gathering  volumes 
would  frequently  result  in  double- 
counting  because  most  gathering 
volumes  are  subsequently  transported. 

Because  the  Commission  does  not 
have  jurisdiction  over  the  function  of 
gathering,  any  company  that  reported 
gathering  volumes  in  its  1986  Form  No.  2 
or  2-A  may  file,  within  15  calendar  days 
of  the  day  this  rule  is  issued,  a  sworn 
statement  indicating  the  amount  of  gas 
that  represents  its  gathering  volumes.'*^ 
The  Commission  will  reduce  the 
company's  volumetric  total  by  that 
amount,  except  that  the  Commission 
will  not  reduce  the  volumetric  totals  by 
any  gathering  volumes  of  gas  if  they  are 
destined  for  the  interstate  market  or  if 
they  are  transported  through  any 
interstate  portion  of  the  reporting 
pipeline.'**  As  with  LDCs  and 
intrastate  piplines,  these  companies 
with  gathering  lines  must  report  such 
information  next  year  as  a  footnote  on 
page  520  of  Form  No.  2  or  page  21  of 
Form  No.  2-A. 


"•  Comments  of  l>one  Star  Gas  Co.  at  7-* 
Northwest  Pipeline  Corp.  at  B;  lowi  State  Utilities 
Board  at  4-5:  National  Fuel  Gas  Distribution  Corp. 
at  5:  Connecticut  Natural  Gas  Corp  at  2  n.  1. 


'»•  To  facilitate  such  natural  gas  pipelines'  timely 
niing  of  this  data,  the  Commission  is  serving  a  copy 
of  this  rule  on  each  pipeline  listed  in  Appendix  a 
This  service  is  by  United  States  Mail,  first  class,  on 
the  dale  of  issuance  of  this  order. 

'•*  Comments  of  Northwest  Pipeline  Corp.  at  7-* 
Williams  Natural  C«s  Co  at  ft-7. 

'•'  To  facilitate  such  natural  gas  pipelines"  timely 
filing  of  this  data,  the  Commission  is  serving  a  copy 
of  this  rule  on  each  pipeline  listed  in  Appendix  B. 
This  service  is  by  United  States  Mail,  first  class,  on 
the  date  of  issuance  of  this  order. 

"•  See  Public  Service  Comm'n  of  Kenlucky  v. 
FERC.  910  F.2d  439  (6th  Cir.  1979)  (holding  that 
direct  sale  deliveries -from  gathering  facilities  are 
subiect  to  the  Commission's  jurisdiction). 
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(c)  In  the  NOPR,  the  Commission 
proposed  to  assess  annual  charges 
against  importers  that  are  subject  to  the 
Commission's  NGA  section  3  '** 
jurisdiction  and  that  file  a  Form  No.  14. 
only  if  the  companies  are  also  subject  to 
the  Commission's  NGA  section  7 
jurisdiction.'*"  In  addition,  the 
Commission  proposed  to  assess  annual 
charges  against  only  those  importers 
which  sell  or  transport  more  than 
2(10.000  Mcf  per  year  in  any  of  the  three 
calendar  years  immediately  preceding 
the  billing  year.  Based  on  the  latest  data, 
there  are  currently  five  companies  in 
this  category.  No  commenters  addressed 
the  proposal  to  assess  annual  charges 
against  this  category  of  company. 

Under  the  DOE  Organization  Act, '  * ' 
regulatory  authority  involving  natural 
gas  imports  and  exports  is  vested  in  the 
Secretary  of  Elnergy.  The  Secretary  has 
delegated  to  the  Commission  the 
authority  to  regulate  the  use  of  domestic 
facilities  for  the  sale  or  transportation  of 
imported  natural  gas. '*^  One  source  of 
ndtural  gas  used  to  supplement  national 
supplies  is  imported  liquefied  natural 
g<is  (LNG).  An  LNG  importer  is  subject 
to  the  Commission's  jurisdiction  under 
section  3  of  the  NGA  and  files  with  the 
Commission  a  Form  No.  14  indicating 
the  total  LNG  volumes  transported. 
Because  the  Commission  has 


'"15  use.  717b  (1982). 

'*•  Persons  required  to  file  for  authority  to  import 
or  export  natural  gas  under  section  3  of  the  NGA 
may  or  may  not  be  natural  gas  companies  within 
the  meaning  of  the  Natural  Gas  Act.  Natural  gas 
company  status  is  determined  by  whether  a  person 
transports  or  sells  gas  subject  to  section  7 
requirements.  Under  the  Department  of  Energy 
0:ganization  Act  and  the  Secretary  of  Energy's 
Delegation  Orders  Nos  0204-111  (49  FR  6684.  6690 
(Feb.  22.  1984),  5  Fed  Energy  Guidelines  (CCH) 
1  "0.033.  1  ^■ERC  Statutes  &  Regulations  \  9912)  and 
021)4-112  (49  FR  6684.  6690-fle91  (Feb.  22.  1984).  5 
F.-d.  Energy  Guidelines  (CCH)  \  70.034. 1  FERC 
S'Htutes  A  Regulations  1  9913).  the  primary 
jurisdiction  under  section  3  lies  with  Department  of 
Energy's  Economic  Regulatory  Administration 
(FRA).  The  Commission  has  the  authority  only  to 
approve  or  disapprove  the  siting  and  construction  of 
new  facilities,  and  to  issue  Presidential  Permits 
under  Executive  Order  No  10  485  for  facilities  on  an 
Irtemalional  boundary  3  CFR  Part  970  (1949-1953 
compilation).  18  FR  5397  (Sept  9.  1953).  reprinted  in 
1.S  use.  717b  note  (1982),  amended  by  3  CFR  Part 
13B  (1979).  43  FR  4957  (Feb.  7,  1978).  reprinted  in  42 
V  S.C.  7151  note  (1982)  Because  of  this  joint 
authority  for  section  3  filings  and  the  fact  that 
import  authority  can  be  aulhonzed  by  ERA  without 
thn  necessity  for  a  filing  with  the  Commission,  the 
Commission  will  not  assess  annual  charges  against 
companies  which  fall  under  the  Commission's 
jurisdiction  solely  due  to  section  3  of  the  NGA  and 
th.'  filing  requirements  of  Part  153  of  the 
C<'mmlssion'8  regulations.  18  CFR  Part  153  (1986). 
B.i.sed  on  the  latest  data,  there  are  currently  twelve 
sui  h  companies.  No  commenters  addressed  the 
exclusion  of  this  category  of  company. 

'•'  42  U.S.C.  7101-7352  (1982). 

' "  DOE  Delegation  Order  No.  0204-112.  49  FR 
6frfM  (Feb.  22.  1984).  5  Fed.  Energy  Guidelines  (CCH) 
\  ''0  034. 1  FERC  Statutes  h  Regulations  1  9913. 


jurisdiction  over  these  natural  gas 
companies  and  has  sufficient  volumetric 
data  with  which  to  assess  annual 
charges  against  them,  it  will  include  this 
tv-pe  of  company  among  the  groups  to  be 
assessed  annual  charges. 

2.  Interstate  Pipeline  Companies  To  Be 
Exempted 

(a)  In  the  NOPR,  the  Commission 
proposed  to  exempt  natural  gas 
pipelines  with  annual  sales  and 
transportation  volumes  of  200.000  Mcf  or 
less  in  each  of  the  three  years 
immediately  precedmg  the  billing  year. 
Only  one  commenter  addresses  this 
category  of  company.  Pacific  Gas 
Transmission  Company  opposes 
exempting  small  pipelines,  proposing 
instead  that  every  interstate  pipeline  be 
required  to  pay  at  least  a  minimum 
annual  charge.'*' 

The  Commission  has  decidetd  to 
exempt  from  annual  charges  all  natural 
gas  pipelines  with  annual  sales  and 
transportation  volumes  of  200.(XX)  Mcf  or 
less  in  each  of  the  three  calendar  years 
immediately  preceding  the  billing  year. 
The  Commission  does  not  currently 
collect  the  volumetric  data  necessary  to 
assess  accurately  annual  charges 
against  these  smaller  pipelines. 
Collection  of  such  data  would  impose 
significant  new  reporling  burdens  on 
these  small  pipelines  and  would  also 
increase  the  Commission's  costs  of 
computing,  billing  and  collecting  annual 
charges.  The  Commission  does  not 
believe  that  the  financial  benefits  to  be 
derived  from  collecting  such  data  justify 
the  resulting  administrative  burden  on 
the  agency  and  the  small  pipelines.  For 
instance,  even  if  the  Commission 
ignored  its  current  absence  of  data  and 
assumed  (to  these  small  pipelines' 
disadvantage)  that  each  one  sold  and 
transported  the  maximum  exempt  yearly 
volume  of  200.000  Mcf,  the  small 
pipelines  would  still  each  be  assessed 
only  a  S351  annual  charge.'**  The 
maximum  annual  amount  that  could  be 
collected  from  all  thirteen  companies 
would  thus  be  only  $4,563  (13x$351).'** 


'"  Comments  of  Pacific  Gas  Transmission  Co.  at 
e.  cf.  Comments  of  New  England  Power  Co.  at  12-16 
(advocating  minimum  annual  charges  for  electric 
utilities). 

"*  This  estimated  annual  charge  figure  is 
calculated  by  multiplying  200.000  Mcf  by  $.0017539 
per  Mcf.  This  latter  number  is  obtained  by  dividing 
the  annual  cost  of  the  natural  gas  program  less  filing 
fees  in  fiscal  year  1986  ($37,625,798)  by  the  total 
s^les  and  transportation  volumes  of  jurisdictional 
gas  reported  for  calendar  year  1986  (21.464.897 
M.Mcf). 

'*»  This  $4,563.  when  allocated  among  the  131 
assessed  pipelines,  increases  the  average  annual 
charge  bill  by  only  $34.83,  or  0.01  percent. 


The  Commission  believes  that  the 
benefit  of  collecting  this  minimal 
amount  of  money  from  so  few 
companies  is  outweighed  by  the 
disadvantages  associated  with  changing 
the  existing  reporting  requirements. 

The  Commission  rejects  Pacific  Gas 
Transmission  Company's  argument  to 
impose  a  "minimum  charge,"  The 
Commission  believes  that  a  minimum 
charge  that  is  greater  than  $351  would 
be  unfair  to  such  small  companies 
because  the  annual  charge  paid  by  a 
small  pipeline  would  be  based  on  a 
higher  rate  per  Mcf  than  the  annual 
charge  paid  by  a  larger  pipeline. 

Another  commenter  seeks  to  expand 
this  "small  exemption"  to  include 
pipelines  of  25  miles  or  less  in  length, 
regardless  of  the  volume  sold  and 
transported,'**  and  pipelines  for  which 
the  transportation  and  sales  volumes  of 
natural  gas  to  affiliated  LDCs  account 
for  100%  of  total  annual  volumes.'*'  The 
Commission  declines  to  add  these 
exemptions.  The  length  of  a  pipeline  and 
the  relationship  between  pipeline  and 
purchaser  are  irrelevant  to  the 
volumetric  approach  which  Congress 
indicated  that  the  Commission  should 
adopt. 

(b)  Under  section  7(f)  of  the  NGA,  a 
natural  gas  pipeline  may  enlarge  or 
extend  its  facilities  to  satisfy  increased 
market  demands  without  prior 
Commission  authorization.  Six  regulated 
pipelines,  not  already  included  in  Parts 
IV  A  1(a)  and  1(b)  above,  currently  have 
section  7(f)  declarations.  These  are 
natural  gas  companies  under  the  NGA 
that  perform  a  distribution  function 
across  state  lines.  For  example,  under 
section  7(f)  of  the  NGA.  Washington 
Gas  Light  Company  (which  serves  the 
Washington.  DC.  metropolitan  area  in 
Virginia.  Maryland  and  the  District  of 
Columbia)  can  change  its  facilities  and 
services  for  the  purpose  of  supplying 
market  demand  in  its  service  area 
w  ithout  prior  Commission  authorization. 

If  the  Commission  assessed  annual 
charges  using  the  latest  data,  it  would 
exempt  two  of  these  pipelines  because 
they  have  not  sold  and  transported  more 
than  200.000  Mcf  annually  for  any  of  the 
last  three  calendar  years.  Under  the 


'••  Comments  of  Lawrenceburg  Gas 
Transmission  Corp.  at  8:  cf.  Comments  of  Raton  Gas 
Transmission  Co,  at  1-2  (arguing  (like 
Ldwrenceburg)  that  the  proposed  rule  unfairly 
assesses  short  pipelines  the  same  charge  per  Mcf  as 
long  pipelines,  but  recommending  that  this  problem 
be  avoided  by  changing  the  basis  of  the  assessment 
from  Mcf  to  operating  revenues)  Lawrenceburg's 
Comments  at  3-5  makes  a  similar  proposal  to 
change  the  basis  to  Mcf-miles,  These  are  discussed 
below  in  Part  IV  B  5. 

'"  Comments  of  Lawrenceburg  Gas 
Transmission  Corp.  at  5. 
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proposed  rule  set  forth  in  the  .NOPR,  the 
remaining  four  pipelines  would  be 
required  to  pay  an  annual  charge. 

All  three  nornments  addresstn)<  this 
category  oppose  the  assessment  of 
annual  charges  aRHin.st  section  7(f)  I.DCs 
in  jjeneral  anti  aKainsf  Waahmston  Gas 
l.ixht  Company  ami  Shenandoah  Gas 
Company  m  particular""'  (lommenters 
argue  that  such  assessment  results  in 
double  counting  because  the  gas  is 
assessed  when  in  the  pipeline's 
possession  and  again  when  in  the  LDC's 
possession,'"  that  the  Commission's 
oversight  of  section  7(0  LDCs  is  de 
minimis,*'"'  that  inclusion  of  such  LDCs 
is  inequitable  when  the  Commission  is 
at  the  same  time  excluding  from  annual 
charges  the  producers  and  intrastate 
pipelines  both  of  which  types  of 
company  cost  the  Commission  far  more 
in  regulatory  expense  than  do  the  two 
LDCs  (Washington  Gas  Light  and 
Shenandoah  Cas),'^'  and  thai  the 
section  7(0  llKls  can  only  recover 
annual  charges  in  rate  proceedings 
before  state  public  utility  commissions, 
resulting  in  a  delay  in  recovery  which 
would  place  them  at  a  disadvantage  as 
compared  to  other  LDCs."*  The 
Commission  agrees  that  the  degree  of 
regulation  over  section  7(0  LDCs  is  so 
minimal  that  assessment  of  annual 
charges  would  be  inappropriate.  Yhe 
Commission  therefore  will  exempt  all 
sectinn  7|0  LDCs  from  paying  annual 
charges."* 

(c)  Iowa-Illinois  Gas  *  Electric 
Company  requests  that  the  Commission 
exempt  three  more  groups  of  companies: 
(1)  Any  company  or  portion  thereof  for 
which  the  company  has  been  issued  a 
declaration  of  exemption  ("Hinshaw 
exemption")  from  the  provisions  of  the 
NGA;  (2)  any  company  making  no  sales 
for  resale;  and  (3)  any  company  fully 
regulated  by  state  regulatory 
agencies."*  The  first  group  will  not  be 


■**  Commcnli  of  Wathingloo  Ca*  lJi|hl  Co.  and 
Shemuuioab  Gas  Co.  at  7-ia  DC.  Put>lic  S«rvlc« 
Comma  at  Z.  5  and  S;  State  Corporation  Comma  of 
Virginia  at  Z. 

'••  Comments  of  Wa(hinf{lon  Cat  Light  Co.  at  8: 
DC.  Public  Serrice  Comm'n  at  5;  State  Corporation 
Comm'n  of  Virginia  at  2. 

' '  °  Comment*  of  Waahingloo  Gas  Light  Co.  a*  7: 
D.C  Public  Servica  Conun  n  at  S. 

' ' '  Comments  of  WashinMton  Ga»  Light  Ca  »«  »- 
10;  DC  Public  Servic*  Qimm  n  at  9. 

"»  Comfn«n<«  of  Washington  Caa  LIgtrt  Co.  at  JO. 

"'  Pursuant  lo  our  decision  in  towalUlnoit  Gas 
and  Electric  Co.  Docket  No.  CPBB-68»-00a  3S  FERC 
1  ei.fftS  at  91.043  (April  3.  19871.  we  include  [owa- 
llUnoit  Caa  and  Electric  Company  in  this 
exemption. 

■'*  Commeots  of  lowa-lUinots Cas  k  EUclrtc  Co 
at  2-3. 


assessed  annual  charges  based  on  any 
nonjunsdictional  gas.  According  to 
lowH  Illinois,  the  filing  fees  paid  by  the 
seciind  group  reimburse  the  Commission 
for  the  expeiisett  which  the  Commission 
incurs  in  regulating  such  companies. 
Nevertheless,  this  group  is  sub|ect  to  the 
Commission's  gas  transportation  rate 
jurisdiction  even  though  not  subject  to 
its  sales  rate  jurisdiction."*  does  cause 
the  Commission  to  incur  expenses 
(exceeding  lOAA  fee  receipts)  in 
regulating  the  group's  numbers,"'  and 
will  therefore  be  assessed  annual 
charges.  The  third  group  is  not  regulated 
by  the  Commission,  was  not  included  as 
an  assessed  category  in  the  NOPR,  and 
will  not  be  assessed  annual  charges. 

(d)  Finally,  Connecticut  Natural  Gas 
Corporation  seeks  confirmation  that  the 
Commission  does  not  intend  to  assess 
annual  charges  ageinst  companies 
holding  limited  jurisdiction 
certificates."'  The  Commission  has  no 
such  intention,  as  evidenced  by  the  fact 
that  no  companies  with  only  limited 
junsdiction  certificates  appeared  on  the 
NOPR  8  list  of  prospective  companies  to 
be  assessed. 

B.  Overview  of  the  Annual  Charges 
Formula 

In  keeping  with  the  Conference 
Report,"*  the  Commission  proposed  to 
assess  annual  charges  based  on  the 
pipelines'  annual  sales  and 
transportation  volumes.  The 
Commission  believes  that  the  most 
representative  sales  and  transportation 
volumes  can  be  found  in  F'ERC  Form  No. 
2  from  the  sum  of  Line  42,  Total  Sales 
Line  46,  Total.  Gas  Transported  or 
Compressed  for  Others,  Line  S^Natural 
Gas  Delivered  to  Underground  Storage. 
and  Line  51.  Natural  Gas  Delivered  to 
LNG  Storage,  page  521  (Line  11  plus 
applicable  transportation  volumes  in 
Lines  13-15.  Page  18  of  Form  No.  2-A). 
For  importers,  FERC  Form  No.  14.  Line 
13  of  Schedule  I,  Natural  Gas.  and  Line 
13  of  Schedule  11,  LNG,  provide  this 
information.  As  noted  above,  within 
fifteen  calendar  days,  pipelines  should 
notify  the  Commission  of  any  volumes 
which  were  not  subject  to  Commission 
regulation  but  which  were  nevertheless 
included  on  these  lines. 

In  the  NOPR.  the  Commission 
pxroposed  to  apportion  its  gas  program 


costs  among  the  assessed  natural  gas 
pipeline  comtwnies  based  upon  the 
relationship  of  each  company's  total 
sales  and  transportation  volume  subject 
to  Commission's  regulation  to  the  total 
sales  and  transportation  volume  subject 
to  Commission  regulation  of  all  natural 
gas  pipeline  companies  being  assessed 
annual  charges  Specifically,  the 
Commission  proposed  to: 

(1)  Subtract  ail  producer  and  pipeline  filing 
fee  collectiona  from  Icial  gas  prutjidra  costs, 
to  yield  collectible  gas  program  costs. 

(2)  Divide  collectible  gas  program  costs  by 
the  amount  of  jurisdictional  gas  sold  and 
transported  by  all  billable  gas  pipelines,'^* 
to  yield  the  charge  per  Mcf. 

(3)  Multiply  the  charge  per  Mcf  by  the 
amount  of  jurisdictional  gas  sold  and 
transported  by  each  individual  gas  pipeline, 
to  yield  each  individual  pipeline's  annual 
charge. 

Commenters  suggest  numerous 
modification*  lo  the  proposed  formula 
for  calculating  gas  pipelines'  annual 
charges.  Several  commenters  suggest 
that  the  annual  charges  be  based  on 
Mcf-miles  (to  take  into  account  the 
difference  in  sue  and  capital  investment 
of  companies)."*"  miles  of  pipelines  (to 
provide  a  more  equitable  basis  for 
annual  charges),'*'  operating  revenue 
(to  take  into  account  the  differences  in 
size  of  various  companies).'**  the  value 
of  the  company's  certificated  facilities 
(to  prevent  unusually  heavy 
assessments  again.st  companies  which 
are  small  or  do  not  impose  significant 
regulatory  burdens  on  the 
Commission),'*'  and  a  two-year  or 
three-year  rolling  average  of  sales  and 
transportation  volumes  (to  allow  for  the 
possibility  of  abnormal  weather 
conditions  which  may  alter  pipelines' 
gas  loads  from  year  to  year).'**  The 
Commission  lacks  the  data  neces.sary  to 
base  an  assessment  on  Mcf-miles,  and 
believes  that  such  an  approach  would 
be  extremely  difficult  to  administer 
Also,  the  Commission  does  not  believe 
that  the  pipeline-miles  and  facility-value 
approaches  are  consistent  with  the 
Congressional  guidance  to  assess 
annual  charges  on  a  volumetric  basiS; 


"•  Sm  PaohaodW  Eastern  Pipe  LiM  Cs.  «.  PiMic 
Servica  Coiwn  a.  332  US  &07  SI»|1M7). 

"*  KMA  f««a  m  fiw  al  year  IWA  recouped  only 
SS.944.a29  of  the  Commianixi  •  Sl4  &7S.iias  n 
expanse*  fiw  the  pipaime  crrtifiijite  (tnisrain. 

'  "  Commrnis  ol  iUmnr^  tiLut  Sanirai  Cas  Corp 
at  4-7;  see  ulito  (..jjmmenji  ot  National  Kuel  Gas 
DitliibaUon  Carp,  at  3-^ 

"•  Confsrrnca  BepoH  al  23&  19M  U  S.  Coda 
Cong  A  Ad.  News  hi  Mm 


■'"  If  s  company  doaa  not  limaly  provide  the  Mcf 
data,  the  Commisstoo  will  calculate  thr  company  s 
annual  charge  basad  upon  the  Commission  • 
esUmata  of  the  Mcf  imounl  usinR  other  iHia 
providad  on  Form  Ni>»  2  M-  or  14  b>  the  compaoy 
in  that  yw  at  if  net.esaiiry   m  t  prior  yenr 

'•o  Commenii  of  Tf«*«i  LSA  at  2.  Ami  Itxas 
Gas.  bic  at  «:  ljiwr«ni;.-biirn  l^s  1  ransnusaioa 
Corp.  at  4;  HaKm  i^»  I  mnimiasiim  Co  at  l-l 

>•>  CoounvnU  of  Texaco  I  SA  at  2 

'•"  Commenn  M  Rmon  Cjh  Transmission  Ct>.  at 
2.  West  Texas  i  -ss   Lot  »l  4. 

■  •*  ComMianU  of  Wrsi  Texas  Gas.  Inc.  ■«  4;  Iowa 
State  Uttlitin  Board  al  4. 

'  ••  Comments  of  Pacific  Gas  Etectric  Co.  at ». 


While  the  operating  revenue  approach 
comes  closer  to  the  Congressional 
guidance  and  is  in  fact  the  approach  the 
Commission  is  using  to  assess  oil 
pipelines,  the  strictly  volumetric  basis 
for  calculating  charges  more  closely 
conforms  to  Congressional  guidance. 
Moreover,  the  unusual  equitable 
consideration  present  in  the  oil  industry 
which  justifies  the  Commission's  use  of 
operating  revenue,  i.e..  that  certain  small 
companies  would  otherwise  be  assessed 
grossly  disproportionate  annual  charges, 
simply  does  not  exist  in  the  gas 
industry.'** 

The  Commission  sees  no  need  to  use 
two  or  three  years  of  data  in  computing 
annual  charges.  Using  the  most  recent 
year's  figures  will  provide  a  more  up-to- 
date  picture  of  a  company's  fair  share  of 
the  Commission's  expenses.  Moreover, 
using  a  multi-year  data  approach  could 
result  in  the  Commission  assessing 
companies  no  longer  within  its 
jurisdiction  (such  as  pipelines  which  sell 
their  jurisdictional  facilities  or 
companies  all  of  whose  certificated 
pipelines  qualify  for  Hinshaw 
exemptions),  a  result  clearly  at  odds 
with  Congressional  intent  that  the 
Commission  base  its  annual  charge 
assessments  on  the  volumes  of  regulated 
gas.'*" 

Two  pipelines  purchasing  almost  ail  '' 
of  their  gas  from  Canada  argue  that  they 
should  not  be  required  to  pay  any  share 
of  the  Commission's  expense  to  regulate 
domestic  producers,  and  that  such  a 
payment  would  constitute  a  subsidy  by 
Canadian  producers  to  domestic 
producers.'*'  This  argument  fails  to 
recognize  that,  unlike  lOAA  fees,  the 
annual  charges  under  the  Budget  Act 
need  not  be  based  on  the  benefit 
accorded  the  regulated  entity. 

One  common  objection  to  the  annual 
charges  formula  concerns  the  potential  . 
for  multiple  assessment  against  a  given 
volume  of  gas.  Commenters  argue  that 
gas  sold  and  transported  by  one 
interstate  pipeline  to  another  would  be 
subject  to  multiple  annual  charge 
assessments.  They  also  argue  that  this 
would  place  pipelines  which  buy  gas 
from  other  pipelines  at  a  disadvantage 
when  competing  against  producers  or 
brokers  who  pay  no  annual  charges  or 


'"  See  Part  V  B  below.  Similarly,  the  justification 
for  imposing  a  maximum  assessment  on  oil 
pipelines  (one  pipeline  system  yielding  40  percent  of 
the  industry's  revenue)  does  nol  exist  In  the  gas 
industry.  Therefore,  we  decline  in  the  gas  program 
to  adopt  the  suggestion  by  the  Iowa  State  Utilities 
Board  al  4  to  impose  such  a  ceiling  on  annual 
charges. 

■••  Conference  Report  al  239. 1986  U.S.  Code 
Cong.  &  Ad.  News  al  3884. 

"^  Comments  of  Paciflc  Gas  Transmission  Co.  at 
6-7:  Pacific  Gas  S  Electric  Co  at  8-9. 


against  interstate  pipelines  which  buy 
gas  which  has  not  previously  been 
transported  through  another  company's 
interstate  pipeline,'**  and  that  this 
situation  could  impede  the  free 
movement  of  gas  in  a  competitive 
environment.'**  Another  common 
objection  concerns  the  cost  passthrough 
mechanism  proposed  in  the  NOPR 
(inclusion  of  annual  charges  in  Account 
No.  928).  Commenters  argue  that  under 
the  proposed  mechanism  the  pipelines 
might  not  recover  all  of  their  annual 
charges  '*°  and  might  not  be  able  to 
recoup  even  the  recoverable  charges  in 
a  timely  manner.*"' 

Commenters  present  a  number  of 
solutions  to  these  two  common 
objections.  The  most  frequently 
recommended  solution  is  for  the 
Commission  to  adopt  a  tracking 
mechanism  such  as  the  one  that  the  Gas 
Research  Institute  (GRI)  uses  to  recover 
its  Commission-approved  budget.  Under 
such  a  mechanism,  annual  charges 
would  be  assessed  against  gas  only 
when  it  leaves  the  Commission's 
jurisdiction.  The  assessed  pipelines 
would  recover  the  annual  charges 
through  a  per  Mcf  surcharge 
automatically  included  in  the  pipeline's 
sales  and  transportation  rates,  and 
would  transfer  the  annual  charge 
collections  to  the  Commission  each 
month.'**  The  companies  point  out  that 


'»•  Comments  of  A.\R  Pipe  Line  Co.  at  3-4: 
Columbia  Gas  Transmission  Corp.  al  3:  Enron  at  S- 
6;  Public  Service  Electnc  and  Gas  Co.  al  2; 
Consolidated  Gas  Transmission  Corp  at  4; 
Northwest  Alaskan  Pipeline  Co  at  4:  Washington 
Gas  Light  Co.  al  4-5:  DC.  Public  Service  Comm'n  at 
8-4;  cf.  Raton  Gas  Transmission  Co.  at  3-4  (noting 
that  gas  travelling  through  the  pipelines  of  two 
affiliated  companies  would  be  subject  to  two 
assessments  but  the  same  amount  of  gas  travelling 
through  the  same  two  pipelines  would  be  assessed 
only  once  if  the  two  affiliates  merged). 

'••  Comments  of  Northwest  Alaskan  Pipeline  Co. 
ate. 

'••>  CommenU  of  INGAA  at  13:  ANR  Pipe  Line 
Co.  at  4-5. 

'•'  Comments  of  Ckmsolidated  Gas  Transmission 
Corp.  at  7-9:  Enron  at  3-4:  Texas  Eastern 
Transmission  Corp.  al  5-6. 

'"  Comments  of  Columbia  Gas  Transmission 
Corp.  at  3-5:  Consolidated  Gas  Transmission  Corp. 
al  5  and  7-9:  Enron  al  3-5,  Washington  Gas  Light 
Co.  al  4-5:  ANR  Pipe  Line  Co  al  3-5:  Northwest 
Alaskan  Pipeline  Co  al  6-8:  Northwest  Pipeline 
Corp.  at  5-7:  INGAA  at  11-13:  Texas  Eastern 
Transmission  Corp  at  6. 

Two  other  commenters  recommend  that  the 
Commission  adopt  a  similar  tracking  mechanism  by 
permitting  the  pipelines  lo  include  their  annual 
charges  in  their  purchased  gas  adjustments. 
Comments  of  Cincinnati  Gas  &  Electric  Co.  at  12; 
Lawrenceburg  Gas  Transmission  Corp  at  9  Two 
other  commenters  generally  support  direct  billing  of 
the  end-user.  Comments  of  Williams  Natural  Gas 
Co.  at  8:  Granite  Stale  Gas  Transmission.  Inc.  at  2. 
Finally,  a  commenter  recommends  that  pipelines  bill 
end-users  for  50  percent  of  the  annual  charges  and 
absorb  the  other  50  percent.  Comments  of  Texaco 
USA  at  2-3. 


the  House  Budget  Report  indicated  that 
no  volumes  should  be  counted  twice  and 
alluded  specifically  to  the  GRI  tracking 
mechanism: 

It  is  intended  that  pipeline-to-pipeline  sales 
or  deliveries  not  be  included  in  the 
calculation  of  volumes.  In  this  way.  no 
volumes  will  be  counted  twice.  Many  of  the 
pipelines  are  familiar  with  identifying  those 
volumes  which  should  not  be  counted  (to 
avoid  double  counting),  because  they  perform 
this  identificati[o)n  in  determining  the 
volumes  which  are  assessed  the  funding  unit 
for  the  Gas  Research  Institute. 
«         *         *         *         • 

The  Committee's  only  intent  is  that  each 
unit  of  gas  that  is  transpiorted  through  the 
interstate  pipeline  (with  adjustments  to 
assure  no  double  imposition  of  charges]  bear 

the  same  charges.  .  .  .'•* 

The  commenters  enumerate  many 
advantages  to  a  GRI-type  tracking 
mechanism,  e.g..  that  it  would  avoid 
multiple-billing  of  gas.'**  would  avoid 
the  risk  of  underrecovery  in  rate  case 
settlements,"'  would  avoid  the 
incurrence  of  carrying  costs  '*•  and 
other  (presumably  administrative)  costs 
associated  with  annual  charges,'*' 
would  be  similar  to  a  methodology 
already  well-understood  by  the 
industry,"*  would  keep  the  annual 
charges  out  of  a  company's  gross 
receipts,  thereby  precluding  the 
company  being  taxed  on  such  receipts  in 
certain  jurisdictions.'**  would  be  simple 
for  the  Commission  to  administer  '^''° 
and  monitor  on  an  ongoing  basis.*"' 
would  be  inexpensive  to  administer,*"* 
would  enhance  the  flow  of  funds  to  the 
United  States  Treasury,*"'  would 


'"  House  Budget  Report  at  54. 1986  U.S.  Code 
Cong.  »  Ad.  News  at  3650,  quoted  in  Comments  of 
Washington  Gas  Light  Co.  at  4-S  and  in  Comments 
of  DC.  Public  Service  Comm'n  at  4. 

'•*  Comments  of  Northwest  Alaskan  Pipeline  Co 
at  6:  Northwest  Pipeline  Corp.  at  Itt  INGAA  at  12; 
Texas  Eastern  Transmission  Corp  al  10. 

'•»  Comments  of  Northwest  Alaskan  Pipeline  Co- 
at 6:  Northwest  Pipeline  Corp  at  5:  A,NR  Pipe  Line 
Co.  at  4-5;  Consolidated  Gas  Transmission  Corp  at 
7;  Texas  Eastern  Transmission  Corp  al  10. 

'••  Comments  of  Columbia  Gas  Transmission 
Corp.  at  4-5;  Northwest  Alaskan  Pipeline  Co.  at  6; 
Northwest  Pipeline  Corp.  at  5:  Enron  at  3-4. 

■*^  Comments  of  Columbia  Gas  Transmission 
Corp.  at  4-5. 

■**  Comments  of  Northwest  Alaskan  Pipeline  Co 
ate. 

'"  Comments  of  Texas  Eastern  Transmission 
Corp.  at  11;  INGAA  at  12-13. 

*<"'  Comments  of  Northwest  Alaskan  Pipeline  Co. 
at  6;  Enron  at  5-6:  Texas  Eastern  Transmission 
Corp.  at  10-11;  INGAA  at  12. 

»<"  Comments  of  Northwest  Alaskan  Pipeline  Co. 
ate. 

»">'  Id.  at  7;  Northwest  Pipeline  Corp.  at  6. 

»">'  Comments  of  Northwest  Alaskan  Pipeline  Co. 
at  6:  Northwest  Pipeline  Corp.  at  5 
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increase  the  likekhood  oi  fuU  recovery 
from  prugram  benfL«iBrMis.^"*  iwould 
spread  the  dtmrges.  unifonnly  ^"*  ov«r 
the  broadest  base  of  consumers.*"* 
would  avoid  an  increase  in  rate 
filings. »"■'  and  would  inform  constimers 
of  what  share  of  their  gas  bill  is 
attributable  to  the  Commission's  annual 
charge. ■*• 

Commenters  also  suggest  that,  if  the 
Commiasion  is  unwilling  to  adopt  a 
tracking  mechanism  such  as  used  to 
collect  CRFs  budget,  the  Commission 
should,  at  the  very  least,  guarantee  that 
the  companies  will  recover  these  annual 
charges  (along  with  associated  carrying 
costs)  in  their  rate  cases. •"• 

The  Commission  decUnes  to  adopt 
any  of  the  suggestions  regarding 
multiple  assessment.  While  the  House 
Budget  Report  may  be  said  to  prohibit 
double  conntin«.  the  Conferpncp  Report 
does  not  prohibit  it.  That  report 
indicate* Congress'  intent  that  the 
Commission  base  its  annual  charges 
computations  on  the  'amount  of  energy 
.  .  .  transported  or  sold  ...  by  such 
person"  compared  with  "the  total 
volume  of  all  energy  transported  or  sold 
...  by  all  sunilarly  si,tu<ited 
persons. "  *'"  Because  the  same  gas  is 
frequently  transported  or  sold  by 
several  pipelines  before  Leaving  the 
Commission's  jurisdiction,  a  failure  to 
assess  every  such  pipeline  would 
directly  contravene  Congressional  intent 
that  the  Commission  consider  the 
amount  of  energy  transported  or  sold  by 
each  "such  person."  Multiple 
assessment  of  gas  is  thus  inherent  in  the 
approach  specified  in  the  Conference 
Report.  The  Commission  therefore 
concludes  that  the  assessment 
methodology  it  is  adopting  is  consistent 
with  Congressional  intent. 

Although,  as  a  matter  of  policy,  the 
Commission  generally  does  not  favor 
use  of  tracking  mechanisms,'"  it  has 


approved  such  mechanisms  in  uBuaAial 
circumsUnce*.  The  purchased  gas 
adiustment  (and  the  Fuel  Adiustment 
Clause  in  the  electnc  regulation  *'^) 
were  necessitated  by  rapid  increases  in 
gas  costs." '  The  GRl  tracking 
mechanism  was  approved  in  order  to 
provide  gas  ptpeiines  an  incentive  to 
support  Toluntariiy  GRI  s  research, 
development  and  demonstratum 
budget.*'*  The  CoBimis&ion  » 
regulationa  applicable  to  gas  pipelines 
also  permit  shippers  on  the  Alaska 
Natural  Gas  Traiisportatiun  System 
(ANGTS)  to  pass  ihxough  transportation 
costs,*'*  due  to  the  unprecedented  scale 
and  cost  of  ANGTS  and  its  unique 
international  character  and  legal 
framework.*'* 

The  Commis-sion  concludes  that,  due 
to  the  fact  that  the  annual  charges  will 
reduce  the  net  income  (before  preferred 
dividends)  of  the  gas  pipeline  industry 
by  2.5  percent,*'^  the  pipelines  should 
be  permitted  to  pass  through  the  charges 
directly  to  their  customers.  While  the 
Commission  will  establish  a  tracking 
mechanism  to  accomplish  this,  the 
mechanism  (described  below)  will  not 
be  based  upon  the  GRI  mechanism 
recommended  by  many  of  the 
commenters.  (The  Commission  is  not 
establishing  a  tracking  mechanism  for 
the  electric  and  oil  industries  because 
their  net  income  would  be  reduced  only 
0.16  percent  •'•  and  0.53  percent  *'" 
respectively.) 


•»♦  Comments  of  NorthwMt  Pipeline  Corp.  st  10: 
INGAA  at  12;  Tex««  Eaatem  Trans mietion  Corp.  at 

m 

«"••  Commenit  of  Northwest  Alaskan  Pipeline  Co. 
at  6;  Northwest  Pipeline  Corp  at  5. 

"»•  Comments  of  Texas  Eastern  Transmission 
Corp  at  10:  INCAA  at  12. 

»°'  Comments  of  Texas  Eastern  Transmission 
Corp.  at  11. 

""  Comments  of  Northwest  Pipeline  Corp  at  10. 

"■•  Comments  of  Columbia  Gas  Trati»tni«»ion 
Corp.  at  4-5;  Texas  F,astem  Transmission  Corp.  at 
13:  INCAA  at  13;  ANR  Pipe  Ijne  Co.  at  *S.  See  also 
producer  comments  of  Cities  Service  Oil  k  Gas  Co. 
at  3-4:  Independent  Petroleum  Ass  n  of  America  al 
3;  Natural  Gas  Supply  Ass  n  at  3-4  (supportin* 
guaranteed  passlhrough  in  order  la  preclude 
pipeline*  itom  shifting,  the  aoiiuai  charge*  burden  lo 
the  producers  through  net  back  provisions). 

""  Conference  Report  al  238.  1986  US.  Coda 
Cong.  A  Ad.  News  al  3884  (emphasis  added). 

•"See  18CFR  154  38(d)(3)  (1988). 


•"18CFR35  14(1986). 
>"  18  CFR  lS4.38(d)l4)  (1986). 
•'♦  18 ere  154.38(d)(5)  |t98«). 
»"  18  CFR  154.201-154.213  (198al 
»'•  Order  No.  320.  48  FR  34.442  (July  29. 1963)  and 
49.655  (October  27. 1988).  FtHC  Statutes  ft 
Regulatiom  (Refiulahoiu  Preambles  1982-1965) 
\  30.475  at  3a573. 

•"  The  Commission  arrives  at  this  percentejie  by 
dividing  the  estimHied  annual  charse  r*?ceipt»  from 
the  natural  gas  pipelines  IJ37  S25.7ye(  by  88  percent 
of  the  industry  8  most  recenl  (Vy  1986)  net  incorae 
before  preferred  dividend*  ($1,512,740,080).  The 
estimated  annual  charge  figure  is  derived  liy 
subtracUng  the  actual  1988  fee  receipts  (SI  1.91 4.202) 
from  the  actual  1988  gas  pipeline  regulatory  costs 
($49,540,000).  The  88-percenl  figure  represenU  the 
proportion  of  the  pipelines'  net  income  altnbulable 
lo  gas  over  which  the  Commission  has  )unsditUon. 
»'•  The  Commission  arrives  al  Ihis  percentage  by 
dividing  the  eslunated  aruiuul  rjiarge  receipts  from 
elecU-ic  companies  ($19.d6a  145 1  by  20  percent  of  the 
industry  s  FY  1985  net  uicome  before  preferred 
dividends  ($3  740.983.000)  The  eslunated  annual 
charge  figure  is  denved  by  subltacting  the  actual 
1986  fee  receipts  (SZ. 403.855)  from  the  actual  1988 
electric  regulatory  costs  | $22.054.0001.  The  20- 
percenl  figure  represents  the  proportion  of  (he 
electric  industry's  net  income  attributable  to  sales 
over  which  the  Commission  has  junsdictuin. 

«'•  The  CommisfHon  ,imves  al  this  pertenlage  by 
dividing  \tf  estimuied  annual  charge  receipts  from 
oil  pipelines  ($3,944,000)  by  the  industry  «  1965  net 
income  ($2,430,845,000).  Because  the  Commission 
refunded  more  fees  than  it  received  in  1985.  the 
Commission  uaeaatOesUmatian  of  it*  filing  fee 
receipts  for  Ihis  calculation  and  therefore  does  not 


Th*  CommisMon  will  therefore  amend 
IB  CFR  lS4-Ja  to  provide  natural  gas 
pipelines  ll>*  opti«»  erf  pftssing  along  the 
annual  charijes  to  thetr  cwstomers 
throagb  an  annual  ctaarjtea  adpistment 
clause  lACA  clanae^  tkat  the  pipelines 
may  include  in  their  FTiRC  Gas  Tariffs. 
Alternatively  (and  as  propo«ed  m  the 
NOPK).  the  pipelnaes  may  include  their 
annual  charge  expenses  in  Account  So. 
928  (Regulatory  cojamissKwi  expenses) 
for  consideration  in  rtwnr  g«Ti*»ral  rate 
filings  made  pursuant  to  t8  CFR  1 54  63 
of  the  Commission's  reg^ilations 

Natural  gas  pipelines  choosing  the 
ACA  clause  option  wrll  be  required  to 
include  in  each  of  the  sates  and 
transportation  srhednles  of  their  tariffs 
the  unit  rate  used  to  *?trmTine  the 
annual  charge  assessment  for  the 
previous  fiscal  year  (aditisted  as 
appropnate  to  a  thermal  basis,  different 
pressure  base,  etc  ]  The  Commission 
will  give  notice  of  this  unit  rate  each 
year  at  the  time  it  calculates  the  annual 
charges.  Pipehnes  electing  the  ACA 
clause  option  will  then  be  required  to 
file  tariff  sheets  reflecting  the  new 
annual  charge  unit  rate,  to  be  effective 
on  the  first  day  of  the  next  fiscal  year. 
However,  only  those  pipelines  the 
annual  charges  of  which  are  not  in 
arrears  will  be  permitted  to  collect  the 
fiscal  year's  unit  rate  through  ACA 
clauses. 

The  ACA  clause  will  authorize  the 
pipeline  to  collect  a  per  unit  surcharge, 
applicable  to  each  sales  and 
transportation  unit  delivered  by  the 
pipeline.  (The  surcharge  la  not 
applicable  to  exchange  units  because 
annual  charge  assessments  are  not 
based  on  such  units.)  While  an  ACA 
clause  will  give  pipelines  the  abdity  to 
include  the  Commission's  annual  charge 
unit  surcharges  in  iheir  rates  without 
filing  a  general  rate  case  to  reflect  such 
costs,  recovery  of  the  annual  charge 
expenses  will  lag  behind  the  pipelines' 
payment  of  annual  charges  because 
annual  charges  will  be  assessed  and 
paid  near  the  end  of  one  fiscal  year  but 
recouped  in  rates  during  the  subsequent 
fiscal  year. 

Due  to  the  difference  between  the 
throughput  used  to  calculate  the  annual 
charges  and  the  throughput  assessed  the 
per  unit  surcharge,  a  pipeline  may 
overrecover  or  underrecover  its  prior 
year's  annual  charge  expen.se8  in  any 
fiscal  year.  Such  disparities  will  be 
generally  offset  during  the  following 
year  because  that  year  s  annual  charge 
assessment  will  be  based  on  the  same 


throughput  data  on  which  the  prior 
year's  p>er  unit  surcharge  was  based. 

The  Commission  will  permit  pipelines 
to  change  methods  of  annual  charges 
cost  recovery.  However,  once  a  pipeline 
chooses  one  method,  it  can  change  to 
the  other  method  only  in  the  context  of  a 
general  rate  change  filing  under  18  CFR 
154.63.  A  company  may  not  operate 
under  both  options  at  the  same  time. 

C.  Other  Matters 

Under  5§  381.107  and  381.206  of  its 
regulations.*^"  the  Commission 
annually  bills  the  Gas  Research  Institute 
(GRI)  for  processing  its  research, 
demonstration  and  development 
budget."'  In  theNOPR,  the 
Commission  proposed  to  continue  billing 
GRI,  with  the  amounts  collected  from 
GRI  to  be  subtracted  from  the  overall 
costs  of  the  natural  gas  program.  No 
commenter  objects  to  this  approach  and 
the  Commission  adopts  it  as  proposed. 

V.  Cost  Basis  for  the  Oil  Pipeline 
Regulatory  Program 

A.  The  Types  of  Companies  To  Be  Billed 

In  the  NOPR.  the  Commission 
proposed  to  assess  annual  charges 
against  all  oil  pipelines  required  to  file 
an  Annual  Report  FERC  Form  No.  6  with 
the  Commission  pursuant  to  section  20 
of  the  Interstate  Commerce  Act 
(ICA)"»and  §357.2  of  the 
Commission's  regulations.^^'  The 
Commission  did  not  propose  to  exempt 
any  oil  pipelines  from  the  payment  of 
annual  charges.  Instead,  the  Oil  Pipeline 
Board  would  be  authorized  to  rule  on 
petitions  for  waiver  of  the  annual 
charges,  and  would  grant  waivers  to 
those  companies  which  meet  the 
standards  currently  applicable  to 
fees."" 

Only  one  commenter  addresses  the 
issue  of  the  types  of  companies  to  be 
billed.  Phillips  Pipeline  Company 
suggests  that  the  Commission  exempt 
any  oil  pipeline  company  which 
transports  less  than  100.000  barrel-miles 
of  oil  per  year  for  each  of  the  last  three 
years. ■■'*•*.  Phillips  in  essence  urges  the 
Commission  to  establish  an  oil  pipeline 
exemption  similar  to  that  proposed  for 
small  gas  pipelines.  However,  the 
Commission  proposed  to  exempt  gas 
pipelines  with  throughputs  not 


reduce  the  actual  1965  oil  pipeline  regulatory  costs 
by  any  estimated  fiUng  fee  receipts. 


""  18  CFR  381  107  and  381.206  (1986). 

"'See  generally  Gas  Research  Institute.  38  FERC 
161.395(1986). 

•"  49  U.S.C  20  (1976). 

"'  18  CFR  357,2  (1986)  Based  on  FY  1988  data. 
Ihe  Commission  expects  to  collect  $3,944,000  in 
filing  fees  and  annual  charges  from  oil  pipelines  in 
1987.  The  137  oil  pipelines  which  the  Commission 
currently  regulates  are  lifted  in  Appendix  E. 

"♦  See  supra  Part  Ul  A  i. 

'"  Comments  of  Phillips  Pipeline  Co.  al  3-4. 


exceeding  200,000  Mcf  for  each  of  the 
three  years  immediately  preceding  the 
billing  year  in  large  part  because  the 
Commission  lacks  the  data  necessary  to 
compute  such  companies'  annual 
charges  on  a  volumetric  basis.***  That 
problem  does  not  exist  regarding  oil 
pipelines.  Moreover,  no  jurisdictional 
pipeline  has  transported  less  than 
100.000  barrel-miles  for  any  of  the  last 
three  years,  much  less  all  three  years. 
The  Commission  therefore  rejects 
Phillips'  argument. 

B.  Overview  of  the  Annual  Charges 
Formula 

The  Commission  has  decided  to 
apportion  its  oil  program  costs  among 
the  oil  pipelines  based  on  the  ratio  of 
each  company's  operating  revenue  to  all 
companies'  operating  revenue.  In  the 
NOPR,  the  Commission  noted  that  each 
oil  pipeline  reports  to  the  Commission  in 
its  Annual  Report  FERC  Form  No.  6  the 
amount  of  barrels  delivered,  barrel- 
miles  transported,**'  and  operating 
revenue  received  each  year.  The 
Commission  is  not  apportioning  the 
program's  expenses  besed  on  the 
number  of  barrels  delivered  by  the 
pipelines,  even  though  such  an  approach 
would  be  most  closely  in  accord  with 
the  volumetric  approaches  used  to 
compute  annual  charges  for  natural  gas 
pipelines  and  electric  utilities.  Such  an 
approach  would  result  in 
disproportionately  high  annual  charges 
assessed  against  companies  with  short 
pipelines  because  it  would  not  take  into 
account  the  distance  which  the  pipelines 
transported  the  delivered  oil.  A 
company  moving  a  specific  volume  of  oil 
one  mile  through  a  short  pipeline  would 
be  assessed  the  same  annual  charge  as 
another  company  moving  the  same 
volume  of  oil  ItX)  miles  through  a  longer 
pipeline.  The  Commission  therefore 
concludes  that,  in  the  oil  pipeline 
industry,  the  appointihent  of  annual 
charges  based  on  barrels  delivered 
would  result  in  inequitable  assessments 
of  annual  charges. 

The  Commission  also  is  not 
apportioning  the  program's  expenses 
based  on  the  number  of  barrel-miles 
transported.  In  its  Form  No.  6  (Line  33a 
of  page  WQ).  each  company  currently 
provides  the  Commission  with  the 
number  of  trunkline  barrel-miles. 
However,  Form  No.  6  currently  does  not 
require  reporting  of  gathering-line 


barrel-miles.*'*  The  Commi8.«iion  s  data 
for  calculating  annual  charges  based 
upon  barrel-miles  would  thus  be 
incomplete  unless  the  Commission 
imposed  additional  filing  requirements 
on  the  oil  pipelines,  a  step  which  the 
Commission  is  reluctant  to  take  given 
that  most  pipelines  do  not  currently 
have  in  place  a  mechanism  for 
determining  gathermg-line  barrel-milet. 
Moreover,  the  assessment  of  annual 
charges  based  on  trunkline  barrel-miles 
would  lead  to  an  inequitable  assessment 
of  annual  charges.*" 

Given  the  problems  with  assessing 
annual  charges  based  on  either  Iwirrels- 
delivered  or  barrel-miies.  the 
Commission  has  decided  to  apportion 
costs  among  oil  pipelines  based  on  each 
company's  operating  revenues.  While 
not  strictly  a  volumetric  approach,  this 
methodology  is  nevertheless  consistent 
with  the  Conference  Report  which 
provides  that  the  annual  charges  should 
be  assessed  on  the  basis  of  "annual 
sales  or  volumes  transported"  *'" 
because  annual  operating  revenues  are 
directly  related  to  the  annual 
transportation  services  which  generate 
those  revenues. 

Two  commenters  argue  that, 
regardless  of  which  method  is  adopted, 
the  Commission  should  establish 
minimum  and  maximum  annual  charges 
for  oi!  pipelines.*"  The  suggested 
ranges  for  annual  charges  are  $5,000  to 
$250,000  *"  and  $1,000  to  $250,000.*"  A 


»"  See  supra  Part  IV  A  2(a). 

•"  A  l>arrel-mile  is  one  barrel  of  oil  or  petroleum 
product  moving  one  mile  Oil  pipelines  do  not  own 
the  commodity  Ihey  transport,  but  provide  only  a 
transportation  service. 


»"  Unlike  gathennglinc  gat.  gathering-line  oil  is 
subiect  to  the  Commission's  transportation 
jurisdiction. 

"'  The  incomplete  data  regarding  barrel-milet 
would  cause  an  inequitable  distribution  of  annual 
charges  between  companies  with  and  without 
gathering  lines.  The  most  recently  compiled  mileage 
figures  which  include  gathenng  miles  (not  lo  be 
confused  with  barrel -mile  data,  which  is  not 
available)  show  that  gathenng  lines  make  up 
approximately  20  perceni  of  all  oil  pipeline  mileage. 
Even  though  the  volumes  through  these  lines  are 
generally  small  compared  wlt^  those  of  trunklines, 
Ihe  impact  of  excluding  gathenng  barrel-miles  from 
the  annual  charge  computation  would  yield 
inequHable  results  The  mileage  figures  also 
indicate  that  five  companies  which  own  only 
gathering  lines  would  be  exempted  from  paying  any 
annual  charges  al  all  (Clarco  Pipeline  Company, 
Ohio  Oil  Gathering  Corporation  IL  National  Transit 
Company.  White  Shoal  Pipeline  Corporation,  and 
Crown-Rancho  Pipe  Line  Corporetion) 

"0  Conference  Report  at  239. 1986  US  Code 
Cong.  &  Ad.  News  al  3884 

»"  Comments  of  Sohio  Alaska  Pipeline  Co  at  4- 
5:  ARCO  Inline  Co.  a  I  2:  see  also  Comments  of 
Iowa  State  Utilities  Board  at  4  (generally  suggesting 
a  maximuiB  annual  charge  but  nol  recommending  a 
specific  figure). 

"'  Coauaents  of  Sohio  Alaska  (Pipeline  Co.  al  1- 
2. 

t"  CommenU  of  ARCO  Pipeline  Co.  al  Z. 
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third  company  suggests  a  minimum 
charge  of  $20,000.*'*  Two  companies 
argue  that,  without  such  a  ceiling,  the 
owners  of  the  Trans-Alaska  Pipeline 
System  (TAPS)  will  be  required  to  pay 
40  percent  of  tiie  Commission's  oil 
program  expenses.*'*  One  of  these 
companies  points  out  that  such  a 
payment  is  grossly  disproportionate, 
especially  given  the  minimal  attention 
the  Commission  will  need  to  devote  to 
TAPS  as  a  result  of  the  settlement 
resolving  all  interstate  TAPS  rate  case 
issues  and  establishing  a  methodology 
for  determining  maximum  tariffs  through 
the  year  2011.*'« 

The  Commission  sees  no  need  to 
establish  a  minimum  charge.  The  $1,000 
proposed  minimum  charge  would  affect 
adversely  22  small  companies  and 
would  reduce  each  of  the  other 
pipeline's  bills  by  a  maximum  of  only 
$191.*''  Given  this  de  minimis  effect, 
the  Commission  declines  to  impose  a 
minimum  charge.  However,  the 
Commission  agrees  with  the 
commenters'  recommendation  to 
establish  a  maximum  charge  of  $250,000 
in  order  to  avoid  assessing 
disproportionate  annual  charges  on  the 
TAPS  owners.  The  amount  of 
undercollection  which  could  be  caused 
by  the  use  of  a  maximum  charge  will  be 
recovered  by  adding  proportionate 
shares  of  the  undercollection  to  the 
annual  charges  of  the  companies  with 
annual  charges  less  than  the  maximum. 
This  reapportioning  will  result  in 
charges  that  more  accurately  reflect  the 
Commission's  per  company  burden. 
Finally,  the  Commission  will  adjust 
annually  this  maximum  figure  by  raising 
or  lowering  it  in  proportion  to  the 
increase  or  decrease  in  the  oil  program 
budget.*'* 

This  adjusted  figure  will  be  rounded 
to  the  nearest  $1.000.*'» 


Several  commenters  oppose  the 
operating  revenue  methodology 
proposed  in  the  NOPR.  Champlin 
Petroleum  Company  argues  that  the 
proposed  method  is  unfair  because  a 
new  pipeline  would  pay  no  charges 
during  its  first  year  due  to  the  absence 
of  any  base  period.**"  ChampUn  also 
contends  that,  under  the  methodology 
proposed  in  the  NOPR,  a  newer  pipeline 
would  pay  a  higher  portion  of  the  total 
costs  because  its  rate  of  return  would  be 
based  on  a  more  expensive  capital 
base.**'  While  this  first  result  may 
seem  inequitable,  the  Commission  notes 
that,  under  all  three  methods,  a  new 
pipeline  would  pay  no  annual  charges 
during  its  first  fiscal  year.  Moreover,  as 
discussed  above,  the  operating  revenue 
method  is  less  inequitable  than  the 
barrels-delivered  or  the  barrel-miles 
methods.  Concerning  the  second 
argument,  the  Commission  sees  no 
inequity  in  a  company  with  greater 
revenue  paying  a  greater  portion  of  the 
Commission's  regulatory  expenses. 

Champlin  further  contends  that  the 
proposed  method  would  penalize  rate- 
filers,  because  a  company  that  increases 
its  tariffs  (and  thus  its  revenues)  will 
pay  a  proportionately  higher  annual 
charge  the  following  year  than  the 
company  that  ignores  cost 
passthrough.***  The  Commission  does 
not  believe  that  a  company  would 
decline  to  seek  to  raise  its  rates  because 
it  would  have  to  pay  a  small  percentage 
(currently  approximating  less  than  0.1 
percent)  of  that  rate  increase  to  the 
Commission  the  following  year. 

Phillips  Pipeline  Company  contends 
that  the  smaller  pipelines  would  be 
required  to  subsidize  the  larger 


"«  Comments  of  Williami  Pipe  Line  Co.  at  3. 
«"  Comment!  of  ARCO  Pipeline  Co.  at  1-2: 
Exxon  Pipeline  Co.  at  2. 

"*  Comments  of  Exxon  Pipeline  Co.  at  2.  While 
this  is  Exxon's  characterization  of  the  Commission's 
future  burden  related  to  TAPS  rates,  a  recent 
Commission  order  approving  a  two-owner  TAPS 
settlement  stated  that  nonparties  to  the  settlement 
"may  Tile  at  any  lime  In  the  future  for  an 
adjudicated  rale."  Trans-Alaska  Pipeline  System.  35 
FERC 1  61.425  at  61.962  (1986). 

"'  This  maximum  estimated  difference  is 
calculated  as  follows.  Assuming  that  the  22  small 
pipelines  would  otherwise  pay  no  annual  charges, 
the  minimum  charge  of  S1000  would  reduce  the 
collective  annual  charges  of  the  remaiaing  115  oil 
pipelines  by  $22,000  (22  x  $1000).  or  $191  per  pipeline 
($22,000-115). 

"'  This  maximum  Tigui^  Is  currently  6.339 
percent  of  the  estimated  costs  of  administering  the 
oil  regulatory  program  ($250,000-  $3,944,000). 

"•  The  Commission  believes  the  unique  nature  of 
the  oil  pipeline  industry  |ustifles  treating  its  annual 
charges  differently  from  those  of  the  gas  and 
electric  industries.  Neither  of  those  industries 


receives  nearly  half  its  operatii\g  revenue  from  a 
single  energy  transportation  system  such  as  TAPS. 
Moreover,  as  noted  in  the  Comments  of  Sohio 
Alaska  Pipeline  Co.  at  3.  "whether  the  barrels- 
delivered,  barrel  miles  or  revenue  approach  is 
employed,  inequities  are  present."  The  imposition  of 
a  maximum  charge  at  least  reduces  these  inequities. 
Einally.  the  Commission  notes  that  it  does  not 
currently  spend  more  than  $250,000  regulating  any 
•inglaoil  pipeline. 

This  decision  to  establish  a  maximum  charge 
renders  moot  two  arguments  by  Exxon  Pipeline 
Company.  Comments  of  Exxon  Pipeline  Co.  at  2 
(contending  that,  under  the  proposed  method.  TAPS 
and  other  frontier  pipelines  would  pay  more  than 
their  fair  share  simply  because  their  operating 
revenue  was  higher  due  to  the  cost  of  service 
requirements  associated  with  their  massive 
investment  and  operating  costs);  and  4  (suggesting 
that  the  Commission  weight-average  several 
measures  of  company  activity  (such  as  number  of 
barrels  transported  and  number  of  pipelines  owned) 
in  order  to  avoid  overcharging  TAPS  owners). 

••°  Comments  of  Champlin  Petroleum  Co.  at  2. 

•*'  Comments  of  Champlin  Petroleum  Co  at  2; 
see  oho  Comments  of  Sohio  Alaska  Pipeline  Co.  at 
3  and  5  (arguing  that  the  proposed  method  penalizes 
large-diameter  pipelines  because  of  their  greater 
revenue). 

•♦»  Comments  of  Champlin  Petroleum  Co.  at  2. 


pipelines.  According  to  Phillips,  larger 
pipelines  tend  to  file  more  often  with  the 
Commission  because  they  have  more 
origin  and  destination  points,  and  the 
Commission  therefore  incurs  more 
expense  servicing  such  pipelines.**' 
However,  the  company  supports  this 
argument  with  no  data.  The  Commission 
also  notes  that  filings  involving  origin 
and  destination  points  are  seldom 
contested  and  therefore  involve  very 
little  regulatory  expense.  Finally,  this 
argument  ignores  the  fact  that  Congress 
has  told  the  Commission  to  base  its 
allocation  of  annual  charges  on  some 
volumetric  standard  (or  its  equivalent), 
not  on  the  cost  to  the  Commission. 

Phillips  also  argues  that  the  proposed 
method  penalizes  short-haul  pipelines 
which  "may  well"  have  more  revenues 
for  fewer  barrel-miles  traveled.*** 
Phillips'  argument  is  admittedly 
hypothetical  and  the  company  supports 
it  with  no  data. 

Sohio  Alaska  Pipeline  Company 
contends  that  low-revenue  oil  pipelines 
(such  as  Williams  Pipe  Line  Company) 
can  draw  enormously  on  the 
Commission's  resources.***  VVhile  Sohio 
is  correct,  it  is  also  true  that  high- 
revenue  oil  pipelines  can  do  the  same. 

Finally,  Williams  Pipe  Line  Company 
opposes  the  operating  revenue 
methodology  on  the  ground  that  the 
level  of  pipelines'  revenues  is  unrelated 
to  the  level  of  regulatory  oversight 
required. **•  This  is  true,  as  noted  just 
above.  However,  to  the  extent  that  the 
proposed  methodology  would  impose  an 
inequity  on  larger  pipelines,  the 
maximum  annual  charge  should  afford 
them  some  protection.  To  the  extent  that 
it  works  an  inequity  on  smaller  oil 
pipelines,  the  Commission  believes  that 
such  an  inequity  is  outweighed  by  other 
inequities  previously  noted  which  would 
result  from  the  barrels-transported  and 
barrel-mile  methods. 

A  number  of  companies  also  suggest 
modifications  to  the  operating  revenue 
methodology.  Two  commenters  suggest 
that  the  Commission  should  limit  the 
revenue  base  to  the  operating  revenue 
from  Commission-regulated  tariffs,  i.e., 
only  the  revenue  reported  in  Account 
Nos.  200,  210,  and  220.* ''  The 
Commission  agrees.**^  The  revenue 


•«'  Comments  of  Phillips  Pipe  Une  Co  at  2. 
»•♦  Id. 

»•'  Comments  of  Sohio  Alaska  Pipeline  Co.  at  3. 

»••  Comments  of  Williams  Pipe  Une  Co.  at  2. 

»*'  Comments  of  ARCO  Pipe  Ijne  Co  at  1-2; 
American  Petroiiia  Pipe  Une  Co.  at  1-2. 

»*•  Because  of  this  decision,  the  Commission 
concludes  that  it  is  unnecessary  to  address  the 
suggested  modification  of  Williams  Pipe  Une  Co.  at 
3.  to  reduce  the  operating  revenue  figure  by  the 

Continued 


assigned  to  other  accounts  is  not 
directly  related  to  the  transportation 
tariffs  regulated  by  the  Commission,  i.e., 
while  related  to  the  transportation  of  oil, 
the  services  which  result  in  such 
revenue  are  not  required  by  such 
transportation.  Account  No.  230  includes 
only  "allowance  oil"  revenues  from  the 
sale  of  oil  collected  for  use  as  ' 

replacement  oil  in  the  event  of  an  oil 
loss.  Account  No.  240  includes  only 
demurrage  and  storage  revenues. 
Demurrage  charges  are  in  essence  a  fee 
for  late  delivery  or  late  receipt  of  oil. 
Storage  revenue  derives  from  fees 
assessed  to  store  excess  oil.  Moreover, 
the  Commission  does  not  have  complete 
storage  volume  data.  Some  storage 
facilities  are  owned  by  pipelines  (e.g.. 
Williams  Pipe  Line  Company)  which 
report  storage  volumes  to  the 
Commission,  while  other  storage 
facilities  are  owned  by  pipelines' 
affiliates  [e.g..  affiliates  of  Chase 
Transportation  Company)  which  do  not 
report  storage  volumes  to  the 
Commission.  Account  No.  250  includes 
only  rental  revenues,  i.e..  funds  received 
by  a  pipeline  company  renting  a  pipeline 
to  another  company.  (Any 
transportation  revenues  from  such  a 
rented  pipeline  would  appear  on  the 
renter's  Form  No.  6.)  Finally,  Account 
No.  260  includes  incidental  revenues  not 
directly  related  to  the  transportation  of 
oil. 

Three  pipelines  express  a  preference 
for  the  barrel-mile  method.***  Phillips 
Pipe  Line  Company  contends  that  the 
Commission  could  obtain  barrel-mile 
information  from  the  Association  of  Oil 
Pipelines  and  thereby  avoid  imposing 
any  new  filing  requirements  on  oil 
pipeline  companies.*"'  However, 
Phillips  has  not  indicated  that  its  trade 
association  has  data  on  gathering-line 
volumes,  the  only  data  the  Commission 
does  not  already  have  for  use  in  the 
barrel-mile  method.  Even  if  the 
association  does  have  and  is  willing  to 
provide  such  information.**'  the  data 


amount  of  terminalling  charges  and  loss  allowances. 
These  are  not  included  in  Accounts  200.  210  and 
220.  The  decision  also  would  make  it  extremely 
difficult  to  base  annual  char^ips  assessments  on  net 
income,  as  suggested  by  Texaco  USA  at  3  The  net 
income  would  include  earnings  from  activities  other 
than  the  junsdictional  transportation  of  oil. 
Moreover,  the  Commission  notes  that  companies 
could  easily  manipulate  their  net  income  by  simply 
assuming  greater  debt,  and  that  a  parent  company 
of  a  pipeline  could  easily  assign  more  of  the 
parent's  debt  to  the  subsidiary 

'♦•  Comments  of  Champlin  Petroleum  Co.  at  2; 
Phillips  Pipe  lane  Co.  at  2.  Williams  f*ipe  Une  Co.  at 
2. 

»">  Comments  of  Phillips  Pipe  Une  Co.  at  2. 

**'  The  aaaocjation  in  its  comments  does  not 
indicate  that  it  has  such  gathering  line  volumetric 
data. 


would  still  not  be  certified  as  correct  by 
the  gathering-line  company  and  could 
not  be  directly  audited  by  the 
Commission. 

Williams  Pipe  Line  Company 
contends  that  the  barrel-miles  method  is 
the  most  reliable  indicator  of  pipelines' 
levels  of  business  activity  and 
regulatory  exposure,  that  the  barrel- 
miles  method  is  most  closely  in  accord 
with  Congressional  intent,  and  that  the 
failure  to  include  gathering-line  data  in 
the  allocation  formula  would  cause  no 
significant  disparities  because  of  the 
short  distances  involved.***  Williams 
supplies  no  support  for  its  first  (reliable 
indicator)  argument.  .Nor  does  Williams 
explain  why  operating  revenue  is  not  at 
least  as  good  an  indicator  of  business 
activity  and  regulatory  exposure  as 
barrel-miles.  Regarding  its  second 
(Congressional  intent)  argument  the 
Commission  believes  that,  while  the 
barrels-delivered  methodolog>'  may  be 
closer  to  the  literal  language  of  the 
Conference  Committee's  guidance  that 
the  Commission  base  its  computations 
on  "the  amount  of  energy — electricity, 
gas,  or  oil — transported  or  sold."  **'  the 
operating  revenues  standard  is  also 
consistent  with  Congressional  intent. 
Moreover,  for  the  reasons  already 
stated,  the  Commission  concludes  that 
the  barrels-delivered  and  the  barrel- 
miles  methods  are  less  satisfactory  than 
the  operating  revenues  standard  in 
meeting  the  "fair  and  equitable" 
standard  set  forth  in  section  3401(b). 
Williams  provides  no  data  to  support  its 
third  argument  that  omission  of 
gathering-line  volumes  will  cause  no 
significant  disparities.  The  Commission 
notes  that  several  oil  pipeline 
companies  own  nothing  but  gathering 
lines.*** 

Only  one  pipeline.  Exxon  Pipeline 
Company,  supports  the  barrels-delivered 
methodology.  Exxon  argues  that  under 
this  method.  TAPS  owners  would  pay  a 
more  equitable  6.1  percent  of  the 
Commission's  oil  program  costs,  an 
amount  which  Exxon  claims  will  more 
accurately  match  the  level  of  service  to 
be  provided  by  the  Commission  to 
TAPS.***  The'Commission  notes  that 
the  maximum  charge  of  $250,000  will 
protect  the  TAPS  owners  from  paying 
more  than  their  fair  share  of  the  oil 
program  expenses.  Exxon  also  points 
out  that  the  barrels-delivered  approach 
is  consistent  with  the  approach  used  to 
assess  gas  pipelines  and  electric  utilities 
and  with  the  language  of  both  the 


Budget  Act  and  the  Conference 
Report.***  Because  the  barrels-debvered 
approach  results  in  certain  small 
pipelines  being  assessed 
disproportionately  high  annual  charges. 
the  Commission  believes  that  fairness 
and  equity  (required  by  the  statute) 
mandate  the  use  of  a  standard  in 
assessing  oil  pipelines  which  differs 
from  that  used  in  assessing  gas  pipelines 
or  electric  utilities. 

Finally,  one  pipeline  suggests  an 
approach  entirely  different  from  those  in 
the  NOPR.  Exxon  Pipeline  Company 
proposes  that  the  Commission  assess 
user  fees  against  pipelines  **''  While 
filing  fees  are  not  within  the  scope  of 
this  rulemaking,  the  Commission  notes 
that  it  currently  does  assess  filing  fees 
against  oil  pipelines  ***  and  that  it  will 
reduce  the  amount  of  annual  charges 
imposed  on  the  oil  pipeline  industry  by 
the  amount  of  fees  received. 

For  all  the  reasons  discussed  above, 
the  Commission  believes  that 
apportioning  the  annual  charges  based 
on  operating  revenue  would  most  fairly 
and  equitably  distribute  the  oil  program 
costs.  The  Commission  will  therefore 
apportion  its  oil  program  costs  among 
the  oil  pipehne  companies  based  upon 
the  relation  each  company's  annual 
operating  revenue  bears  to  the  total 
annual  operating  revenue  for  all  oil 
pipeline  companies  being  assessed 
annual  charges,  with  a  1987  maximum 
annua!  charge  of  $250,000  (adjusted 
annually  to  reflect  changes  in  the  oil 
program  budget).  Specifically,  an 
individual  company's  annual  charge  will 
be  calculated  as  follows: 

(1)  Subtract  all  oil  pipeline  fee  collections 
(from  total  oil  program  costs,  to  yield 
collectable  oil  program  costs. 

(2)  Divide  the  collectable  oil  program  costs 
by  the  total  of  all  oil  companies'  operating 
revenue  in  Account  No«.  200,  210  and  220 
(FERC  Form  No,  6.  page  301,  lines  1.  2  and  3. 
column  d).*'*  to  yield  the  chaise  per  dollar  of 
operating  revenue. 

(3)  Multiply  the  charge  per  dollar  of 
>^  operating  revenue  by  each  company's 

operating  revenue,  to  yield  each  individual 
company's  annual  charge. 

(4)  For  everj-  company  with  an  annual 
charge  determined  to  be  above  the  maximum 
chaise,  set  that  company's  annual  charge 
equal  to  maximum  charge  and  reapportion 
the  overage  amounts  (those  above  the 
maximum)  to  the  remaining  companies.  This 


**•  Comments  of  Williams  Pipe  Une  Co.  at  2. 
"»  Conference  Report  at  239. 1986  U.S.  Code 
Cong  ft  Ad  News  at  3664. 
•"  See  supra  note  229. 
•**  CommenU  of  Exxon  Pipeline  Co.  at  8. 


»"  Id 

"'  Comments  of  Exxon  Pipeline  Co.  at  A. 

•••  Se«  IS  CFR  Pan  346  (1986). 

"•  If  a  company  does  not  timely  provide  the 
operating  revenue  data,  the  CommissiOD  wiU 
calculate  the  company  s  annual  charge  based  on  the 
Commissjon's  esUmate  of  the  operating  revenue 
using  other  data  provided  on  FERC  Form  No.  6  by 
the  company  m  that  year.  or.  if  necessary, 
Information  provided  in  a  prior  jrear. 
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reapportioning  is  to  be  done  using  the  same 
method  outlined  in  steps  1  through  3  above 
but  with  the  exclusion  of  those  companies 
whose  annual  charge  is  already  set  at  the 
maximum  amount,  and  is  to  be  repeated  until 
no  company's  annual  charge  exceeds  the 
maximum  charge. 

C.  Other  Matters 

In  the  NOPR.  the  Commission 
proposed  that  the  oil  pipelines  be 
allowed  to  include  annual  charges  in 
their  Operating  Expense  Account  No. 
510,  Supplies  and  Expenses,  of  the 
Commissions  Uniform  System  of 
Accounts.**"  The  Commission  indicated 
that  it  considers  annual  charges  to  be  a 
cost  of  doing  business  for  the  oil 
pipelines. 

Three  commenters  address  this  issue. 
Enterprise  Pipeline  Company  seeks 
confirmation  that  the  oil  pipelines  can 
pass  through  the  annual  charges  to  their 
shippers.**'  They  can,  as  long  as  such 
passthroughs  are  consistent  with 
Commission-approved  rales. 

Enterprise  also  suggests  that  the  oil 
pipelines  be  permitted  to  bill  the  annual 
charges  directly  to  the  shippers.*** 
Santa  Fe  Pacific  Pipelines,  inc.  presents 
a  similar  suggestion,  that  the 
Commission  establish  an  annual  fee 
percentage  (similar  to  the  GRl  approach 
suggested  by  many  gas  pipelines).  Santa 
Fe  contends  that  this  is  the  most 
equitable  method  because  (1)  the 
shipper  ultimately  pays,  and  (2)  during 
periods  in  which  oil  pipeline  companies 
do  not  file  for  rate  increases,  no  other 
method  would  permit  the  companies  to 
recover  annual  charges  from  their 
customers.**'  The  Commission  declines 
to  adopt  either  of  these  suggestions. 
Unlike  the  natural  gas  program's  annual 
charges,  which  reduce  the  gas  pipelines' 
profits  by  2.5  percent  and  which  may 
therefore  be  passed  through 
automatically  to  the  pipelines* 
customers  through  a  tracking 
mechanism,  the  oil  program's  annual 
charges  will  reduce  the  profits  of  the  oil 
pipelines  by  only  0.53  percent,  a  figure 
too  small  to  justify  the  establishment  of 
a  tracking  mechanism.***  Moreover, 
regarding  Santa  Fes  second  point,  if  the 
pipelines  do  not  lake  advantage  of  their 
right  to  seek  rate  increases  from  the 
Commission,  thai  is  their  own  business 
decision  and  is  irrelevant  to  the 
appropriateness  of  the  method  for 
assessing  annual  charges.  Finally,  unlike 
the  Commission's  natural  gas  program. 


the  oil  program  currently  has  in  place  no 
tracking  mechanism  by  which  to 
implement  such  a  direct  charge.  Given 
the  time  constraints  placed  on  the 
Commission  by  Congress,  there  is  not 
sufficient  time  in  this  rulemaking  9 
proceeding  to  establish  such  a 
mechanism. 

Finally.  Williams  Pipe  Line  Company 
suggests  that  the  pipelines  be  permitted 
to  choose  each  year  whether  to  expense 
or  to  accrue  and  amortize  the  annual 
charges.***  This  is,  in  essence,  a 
proposal  that  the  pipelines  be  permitted 
to  "bank"  whatever  annual  charges  they 
cannot  pass  through  to  their  customers 
(presumably  due  to  market  conditions). 
The  Commission  declines  to  adopt 
Williams'  suggestion  because  such  an 
approach  would  permit  companies  to 
circumvent  the  tariffs  approved  by  the 
Commission. 

VI.  Cost  Basis  for  the  Electric  Regulatory 
Program 

A.  The  Types  of  Companies  To  Be  Billed 

The  Commission  currently  regulates 
186  lOUs  (including  parent,  subsidiary, 
and  affiliated  utilities),  one 
cooperative.***  and  five  Federal  Power 
Marketing  Agencies  (PMAs).**'  In  the 
NOPR.  the  Commission  proposed  to 
assess  annual  charges  against  those 
lOUs  which  (a)  have  rate  schedules  on 
file  for  sales  for  resale  and  coordination 
(interchange  out  and  transmission 
delivered)  sales  **"  to  municipal  or 
cooperative  electric  utility  systems. 
PMAs  or  other  lOUs,  and  (b)  are 
required  to  file  an  Annual  Report  FERC 
Form  No.  1  (Major  Utilities)  or  Form  No. 
1-F  (Non-Major  Utilities). 

1.  Power  Marketing  Agencies 

In  the  NOPR.  the  Commission 
proposed  to  exempt  the  PMAs  from  the 
payment  of  annual  charges.  The 
Commission  proposed  to  exempt  the 
PMAs  because  it  believed  that  Congress 
intended  the  Commission  to  recover  the 
costs  of  the  entire  electric  program  from 
•public  utilities"  as  defined  in  section 


2m(e)  of  the  FPA  **»  and  limited  by 
section  201(f)  of  the  FPA.*'° 
Commenters  addressing  this  issue 
unanimously  oppose  the  NOPRs 
interpretation  of  congressional 
intent.*' '  Those  commenters  raise  two 
major  issues:  (1)  Whether  the 
Commission  should  exempt  PMAs  from 
paying  annual  charges,  and  (2)  if  the 
PMAs  are  exempted  from  the 
assessment  of  annual  charges,  whether 
the  lOUs  should  be  assessed  the  costs  of 
PMA  regulation. 

The  Commission  proposed  to  exempt 
PMAs  because  it  does  not  regulate  them 
under  the  FPA.  the  House  bill's  basis  for 
determining  which  entities  are  to  be 
assessed  charges.  In  response,  one 
commenter  argues  that  the 
Commission's  jurisdiction  under  the 
Budget  Act  is  not  intended  to  be  as 
narrow  as  the  Commission's  jurisdiction 
under  the  FPA.«'« 


"o  18  CFR  Part  352  (1986).  See  generally  Senate 
Budget  Report  at  74. 

••'  Cominenti  of  Enterpriae  Pipeline  Co.  at  1. 

"»  Id.  at  1-2. 

"*'  CommenU  of  Santa  Fe  PaciRc  Pipelines.  Inc. 
•I  1-2. 

*"  See  supra  notes  217  and  219. 


•••  Comments  of  Wllliama  Pipe  Line  Co.  at  4. 

»••  Golden  Spread  Electric  Cooperative.  Inc. 
(i;SEC)  filed  on  April  21. 1967.  a  rate  achedule  for 
the  sale  of  firm  requirements  service  lo  all  of  iU 
members.  Docket  No  ER87-396-000. 

«•'  These  entities  are  listed  in  Appendix  F  Based 
on  FY  1986  data,  the  Commission  expects  to  collect 
$19,850,145  in  annual  charges  and  $2,403,855  in  niing 
fees  during  FY  1987. 

•••  The  NOPR  defined  sales  for  resale  as 
delivered  energy  reported  on  page  401  of  the  Form 
No.  1.  line  22;  on  page  16  of  the  Form  No.  1-F.  line  7. 
column  (C):  and  in  Schedule  II.  Part  6  of  EJA  Form 
No.  861.  Interchange  out  sales  were  defined  as 
delivered  energy  reported  on  page  401  of  Form  No. 
1.  line  13.  Transmission  delivered  was  defined  as 
energy  listed  at  page  401  of  Form  No.  1,  line  17. 


»••  16 use.  824(e)  (1982). Section 201(6) stales: 

(e)  "Public  utility  "  defined. 

The  term  ■public  utility"  when  used  in  this 
subchapter  and  subchapter  111  of  this  chapter  means 
any  person  who  owns  or  operates  facilities  subject 
to  the  jurisdiction  of  the  Commission  under  this 
subchapter  (other  than  facilities  subject  to  such 
(urisdiction  solely  by  reason  of  section  824i.  824j.  or 
e24k  of  this  title). 

•'0  16  use.  824(f)  (1982).  Section  201(0  states: 

(f)  United  States.  Suta.  political  subdivision  of 
State,  or  agency  or  instrumentality  thereof  exempt 

No  provision  in  this  subchapter  shall  apply  to.  or 
be  deemed  lo  include,  the  United  States,  a  Slate  or 
any  political  subdivision  of  a  State,  or  any  agency, 
authonty.  or  instrumenlality  of  any  one  or  more  of 
the  foregoing,  or  any  corporation  which  is  wholly 
owned,  directly  or  mdireclly.  by  any  one  or  more  of 
the  foregoing,  or  any  officer,  agent,  or  employee  of 
any  of  the  foregoing  acting  as  such  m  the  course  of 
hu  official  duty,  unless  such  provision  makes 
specific  reference  thereto. 

»' '  American  Electric  Power  Service  Corporation, 
Boston  Edison  Company.  Carolina  Power  ft  Light 
tympany.  Central  Illinois  Public  Service  Company. 
Cincinnati  Gas  ft  Electnc  Company.  Consolidated 
Edison  Company  of  New  York.  Inc..  Cleveland 
Electnc  Illuminating  Company.  Duke  Power 
Company.  Edison  Electnc  Institute,  Electnc  Utilities. 
Flonda  Power  ft  Ught  Company.  Golden  Spread 
Electnc  Cooperanve.  Inc..  Interstate  Power 
Company.  Iowa  Illinois  Gas  and  Electric  Company, 
Iowa  Power  and  Ught  Company.  Iowa  Southern 
Utilities  Company.  Iowa  State  Utilities  Board. 
Kansas  Gas  and  Electric  Company.  Middle  South 
Utilities.  Inc_  Montana  Power  Company.  New 
England  Power  Service.  Potomac  Electnc  Power 
Company.  Pacific  Gas  and  Electnc  Company. 
Pacific  Power  ft  Ught  Company.  Public  Service 
Commission  of  Nevada.  Public  Sen/ice  Electnc  and 
Gas  Company.  Pugel  Sound  Power  ft  Light 
Company.  South  Carolina  Electnc  ft  Gas  Company. 
Southern  California  Edison  Company.  Southern 
Company  Services.  Inc.  Southwestern  ElecUic 
Power  Company.  Southwestern  Public  Service 
Company.  Texas  New  Mexico  Power  Company. 
Texas  Utilities  Electnc  Company.  Upper  Peninsula 
Power  Company.  Utah  Power  ft  Ught  Company. 
Virginia  ElecUic  and  Power  Company.  Washington 
Water  Power  Company. 

•'•  Comments  of  Montana  Power  Company 
(MPCo)  at  4. 


Another  commenter  points  out  that 
PMAs  do  not  pay  fees  under  the  FPA 
and  the  lOAA  because  of  statutory 
exemptions.  A  similar  statutory 
exemption  is  absent  from  the  Budget 
Act.  Consequently,  the  commenter 
concludes  that  the  Commission  cannot 
assume  that  Congress  intended  to 
exempt  PMAs  from  being  assessed 
annual  charges  because  the  statute  is 
silent  on  that  issue.*" 

The  commenters  are  persuasive  in 
their  arguments  that  the  Budget  Act 
does  not  make  the  assessment  of  onnual 
charges  continj^ent  upon  whether  the 
Commission  has  jurisdiction  over  and 
collects  fees  from  an  entity  regulated 
under  the  FPA.  The  Budget  Act  gives  the 
Commission  the  authonty  to  assess 
annual  charges  against  any  entity 
involved  in  the  transfer  or  sale  of  energy 
imder  its  jurisdiction.  The  Budget  Act 
contains  no  explicit  exemption  for 
PMAs  and  the  Commission  has 
therefore  decided  not  to  infer  one. 

According  to  some  commenters, 
neither  the  wording  of  the  Budget  Act 
nor  its  legislative  history  supports  the 
conclusion  that  Congress  intended  to 
excuse  the  PMAs  from  financial 
responsibility  for  the  administrative 
costs  they  generate  at  the 
Commission.*'*  Some  commenters  point 
out  that  Congress  intended  the  charges 
imposed  under  the  Budget  Act  to  be 
levied  against  entities  "directly 
affected"  by  the  Commission's 
regulatory  program,  without  regard  to 
the  type  of  entity.*"  They  argue  that 
since  PMAs  are  "directly  affected"  by 
the  Commission's  regulatory  program 
they  should  be  subject  to  annual 
charges. 

The  Commission  agrees  with  the 
commenters  that  Congress  may  not  have 
directed  the  Commission  to  use  the 
rejected  House  bill  as  a  guide  to 
determine  every  type  of  entity  that 
should  be  assessed  an  annual  charge.*" 


"*  comments  of  Puget  Sound  Power  ft  Ught 
Company  (PSPftL)  at  6-7. 

"*  Comments  of  Southern  Company  Services. 
Inc.  (SCSI)  at  14;  Comments  of  Southern  California 
Edison  Company  (SC  Edison)  at  1-2. 

"•  Comments  of  Boston  Edison  Company. 
Central  Vermont  Public  Service  Corporation.  El 
Paso  Electric  Company.  Flonda  Power  Corporation. 
Monlaup  Electric  Company.  Northern  States  Power 
Company.  Public  Service  Company  of  New 
Hampshire,  and  Wisconsin  Electric  Power  Company 
(Utilities  Group  I)  at  8. 

"•  Congress  suggested  the  House  bill  as  a  guide 
only  for  establishing  the  classes  lo  be  assessed 
charges  In  connection  with  cogenerators  and  small 
power  producers  The  Conference  Report  said; 

The  House  provision  excluded  the  cost  of 
regulating  small  power  production  and 
cogeneration.  and  exempted  such  power  producers 
from  annual  charges.  The  Senate  had  no 
comparable  provision.  However,  the  Senate 
provision  permitted  the  Commission  to  waive  fees 


The  Commission  recognizes  that  neither 
the  express  language  of  the  statute  nor 
its  legislative  history  addresses 
Commission  treatment  of  PMAs. 
Furthermore,  since  Congress  deleted 
from  the  enacted  legislation  the 
definition  of  the  entities  to  be  assessed 
annual  charges  (which  would  have 
exempted  PMAs),  the  Commission 
concludes  that  it  may  assess  PMAs 
annual  charges  as  long  as  such  an 
assessment  is  fair  and  equitable. 

The  Commission  agrees  with  the 
commenters  that  Congress  intended  the 
annual  charges  imposed  under  the 
Budget  Act  to  be  levied  against  entities 
"directly  affected"  by  the  regulatory 
programs.  This  congressional  intent, 
however,  does  not  give  the  Commission 
such  broad  authority  as  to  impose 
annual  charges  on  every  entity 
conceivably  "directly  affected"  by  the 
regulatory  programs.  For  example,  the 
Budget  Act  does  not  give  the 
Commission  jurisdictional  authority 
over  previously  nonjurisdictional 
entities.  Rather,  the  Budget  Act  gives  the 
Commission  authority  to  assess  annual 
charges  against  entities  already  within 
the  Commission's  jurisdiction  because 
of  some  other  statute  or  administrative 
delegation. 

The  Commission's  jurisdictional 
authority  over  the  PMAs  is  limited  to  the 
regulation  of  PMA  rates.*''  The 
Commission  agrees  with  the 
commenters  that  its  rate  authority  which 
imposes  costs  on  the  Commission 
likewise  justifies  the  assessment  of 
annual  charges.  For  example,  the  Pacific 
Northwest  Electric  Power  Planning  and 
Conservation  Act  (Northwest  Power 
Act)  gives  the  Commission  the  authority 
to  finalize  the  rates  that  the  Bonneville 
Power  Administration  (BPA) 
establishes.  It  provides  that  "(r)ate8  . . . 
shall  become  effective  only  . . .  upon 


and  charges.  The  Senate  provision  also  did  not 
specify  the  specific  classes  of  entities  subject  lo 
annual  charges  or  fees,  as  the  House  provision  did. 
The  substitute  follows  the  Senate  provision  in  not 
specifying  classes  of  entities  subject  lo  charges  and 
fees  and  permitting  the  Commission  lo  waive  fees 
and  charges  No  specific  exemption  for  cogenerators 
and  small  power  producers  is  included.  The 
conferees  did  not  include  the  specific  exemption, 
because  the  substitute  provides  sufficient  authority 
for  the  Commission  to  achieve  a  similar  result.  The 
House  included  the  specific  exemption,  and  the 
Commission  requested  such  language  because  of  a 
concern  that  the  imposition  of  fees  could  frustrate 
the  purpose  of  encouraging  small  power  production 
and  cogeneration  The  conferees  expect  the 
Commission  to  take  into  account  this  concern,  as 
well  as  other  appropriate  concerns,  in  determining 
whether  lo  assess  fees  or  charges  upon  such  power 
producers. 

Conference  Report  at  239. 1986  U.S.  Code  Cong,  ft 
Ad.  News  at  3884. 

'"  However,  the  Commission  cannot  establish 
rates  for  a  PMA.  The  Commission  can  only  approve 
or  disapprove  a  PMA  rate  proposal. 


confirmation  and  approval  by  the 
Federal  Energy  Regulatory  Commission 
upon  a  finding  by  the  Commission  that 
such  rates  . .  .  are  based  upon  the 
Administrator's  total  system  costs. . . 
"27  8  y^g  Budget  Act  requires  that  the 
Commission's  entire  costs  be  recovered 
and  that  the  recovery  be  accomplished 
in  a  "fair  and  equitable  manner."*"  The 
Budget  Act,  combined  with  section  7  of 
the  Northwest  Power  Act.  gives  the 
Commission  sufficient  authority  lo 
assess  BPA  annual  charges.**® 

There  are  four  other  PMAs,  the 
Alaska  Power  Administration  (APA), 
the  Southeastern  Power  Administration 
(SEPA),  the  Southwestern  Power 
Administration  (SWPA),  and  the 
Western  Area  Power  Administration 
(WAPA).  Several  statutes  vested  rate 
confirmation  authority  for  these  PMAs 
to  the  Department  of  Interior.**'  Section 
302  of  the  Department  of  Energy 
Organization  Act  transferred  this 
oversight  authority  to  the  Department  of 
Energy  (DOE).***  DOE  Delegation  Order 
No.  0204-108  transferred  final  rate 
oversight  authority  over  APA.  SEPA, 
SWPA,  and  WAPA  from  DOE  lo  the 
Commission.***  The  delegation  order 
provided,  in  part,  that  any  rate 
developed  by  these  PMAs  "shall  not 
become  effective  on  a  final  basis  unless 
and  until  such  rate. is  confirmed  and 
approved  by  the  . . .  Commission."  *•* 


«'•  Northwest  Power  Act  section  7(a)(2)(B),  16 
U.S.C.  839e(a)(2)(B)  (1982). 

«'*  The  Conference  Report  slates: 

In  defining  the  "fair  and  equitable"  method  of 
computing  the  fees  and  charges,  the  Commission 
shall  endeavor  to  assess  and  collect  amounts 
necessary  to  cover  the  cost  of  each  of  its  program 
areas  from  those  directly  affected  by  the  activities 
of  the  Commission  in  each  area. 

Conference  Report  at  238. 1986  U.S.  Code  Cong,  ft 
Ad.  News  at  3883. 

••"  Furthermore,  a  court  has  held  that  BPA  rale 
filings  under  section  7(k)  of  the  Northwest  Power 
Act  (nonfirm.  nonregional  sales  of  energv),  16  U.S.C. 
839e(k)  (1982).  are  subject  to  FPA  procedural  and 
filing  requirements.  Southern  California  Edison 
Company  v.  FERC.  770  F.2d  779  (9th  Cir.  1985) 
Consequently,  the  Commission  regulates  the  BPA 
under  the  FPA.  albeit  to  a  limited  extent.  This 
authority  provides  the  Commission  with  yet  another 
basis  on  which  it  can  assess  the  BPA  annual 
charges. 

»»'  The  Flood  Control  Act  of  1944, 16  U.S.C.  8;;5s 
(1982);  the  Federal  Columbia  River  Transmission 
System  Act,  16  U.S.C.  B3ag  (1982);  the  Pacific 
Northwest  Power  Preference  Act.  16  U.SC.  837 
(1982);  the  Pacific  Northwest  Electric  Power 
Planning  and  Conservation  Act  of  1980  16  U.S.C 
839  (1982);  the  Reclamation  Act  of  1939.  43  U.S.C 
48Sh  (1982). 

»"  42  U.S.C.  7152  (1982). 

«"  48  FR  55664  (Dec.  14. 1963).  I  FERC  Statutes  ft 
Regulations  ^  9910  amending  DOE  Delegation 
Order  No.  0204-33.  43  FR  60636  (Dec  28. 1978). 

«»*  I  FERC  Statutes  ft  Regulations  t  9910  at  9928. 
See  also  DOE  Delegation  Order  No  0204-33.  giving 
the  Commission  similar  approval  authonty  over 
BPA  rates.  I  FERC  Statutes  ft  Regulations  t  9907. 
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One  of  the  Commission's  review  criteria 
is  "whether  the  .  .  .  rates  <ire  sufficient  to 
recover  the  costs  of  producing  and 
transmitting  electric  energy.  .  . ."  *"* 

One  commenter  Asserts  that  while  the 
Commission  hns  (iisrretionary  power  to 
waive  annual  charges  for  PMAs.  such 
discretion  m*ist  he  tempered  with 
fairness  ami  tM^uity  **" 

The  Commission  agrees  that  its 
discretionary  power  to  waive  annual 
charges  for  any  entity  must  l>e  tempered 
with  fairness  and  equity  As  argued  by 
the  commenters,  the  Commission  incurs 
significant  costs  regulating  PMAs. 
Furthermore,  no  commenter  has  argued 
that  public  policy  supports  the 
exemption  of  PMAs  from  annual  charge 
assessment  and  the  Commission  is 
aware  of  none.  In  consideration  of  the 
filed  comments  and  after  examination  of 
related  statutes,  the  Ci)mmission 
concludes  that  it  would  not  be  fair  or 
equitable  to  exempt  PMAs  from  the 
assessment  of  annual  charges.^"' 

The  second  issue  raised  in  connection 
with  the  pri)p<i8<>d  exemption  for  PMAs 
is  whether  the  lOHs  should  be  assessed 
the  cost  of  Commission  regulation  of 
exempted  PMAs  Many  cnmmenters 
oppose  this  allocation  of  costs. ^•*  Some 
challenge  the  (A)mmissions  assertion 
that  the  PMA  enabling  statutes  are 
related  to  the  KPA  ^'"'— a  findinx  which, 
if  valid,  could  lustify  assessing  the  costs 
against  the  10Us.*»o  In  light  of  the 
Conmiiasion's  decision  to  assess  annual 
charges  against  PMAs  and  to  exclude 
the  costs  of  regulating  the  PMAs  from 
the  category  of  costs  to  be  assessed 
against  lOUs.  it  is  not  necessary  to 
decide  the  issue  of  the  "relatedness"  of 


the  PMA  enabling  statutes  and  the 
FPA."' 

2.  Municipals  and  Rural  EUectric 
Cooperative  Utility  Systems 

In  the  NOPR,  the  Commission 
proposed  to  exempt  municipals  and 
rural  cooperative  utility  systems 
(cooperatives)  from  the  assessment  of 
annual  charges  Some  commenters  argue 
that  these  entities  should  not  be  exempt, 
pointing  out  that  munit  ipals  and 
cooperatives  frequently  compete  with 
lOUs  in  the  markets  of  sales  for  resale 
and  coordination  sales  of  plertrir 
power"*  Thus,  one  commenter  argues 
that  lOUs  should  not  be  required  to 
subsidize  their  municipal  and 
cooperative  (;ompetitor9  **• 

According  to  one  rx)mmenter.  the 
appropriate  criteria  for  assessing  annual 
charges  to  municipals  and  cooperatives 
is  cost  causation  ***  In  other  words,  the 
Commission  should  endeavor  to  charge 
those  "directly  affected"  by  particular 
regulatory  programs  '•*  Some 
commenters  believe  that 
nonjunsdictiona!  entities  can  be  directly 
affected  by  Commission  reg^ilation  and 
therefore  must  be  assessed  annual 
charges  under  the  Budget  Act  '*•  Two 
commenters  point  out  that  when 
municipals  and  cooperatives  appear 
before  the  Commission  seeking  redress. 
they  generate  re«ulatory  costs  for  which 
they  should  compensate  the 
Commission.**' 

The  Commission  will  exempt 
municipals  and  cooperatives  because, 
with  one  exception,  it  do<s  not  have 
direct  jurisdiction  over  these  entities 
under  the  FPA  or  any  other  statute.*"* 


"•  I  FERC  Statutes  ft  Regulations  at  9928. 

«••  Comments  of  SCSJ  at  15. 

*•'  The  Commission  notes  thai  the  Northwest 
Puwer  Act  provtctes  thai  the  BPA  shall  "estftblish 
and.  as  appropriate,  revise  (rales)  to 
recover  .  .  .  the  costs  associated  wtth  the 
atquisitlon.  conservation,  and  transmission  of 
electric  power.  .  .  ."  Northwest  Power  Act  section 
71  j)(l).  18  U.S.C.  838p(hH1)  11982)  Thus,  the 
ansessment  ofinmial  charj<es  will  not  merely 
transfer  funds  from  one  government  agency  to 
another  BPA  and  the  other  PMAs,  through  similar 
enabling  statutory  provisions,  will  be  able  to 
recover  these  charges  from  their  customers.  See 
supra  note  281. 

»••  Comments  of  Interstate  Power  Company  (IPC) 
al  5-7.  Iowa  lllmois  Gas  and  Electric  Company 
(IIGAE)  al  S-«;  Kansas  t'.as  ft  Elrctnc  Company 
(KGftE)  al  2-5.  Potomac  Electnc  Power  Company 
(I'EPCo)  at  3.  Southwestern  Electric  Power 
Company  (SWEPCo)  al  4-5.  Flonda  Power  8  Light 
Company  (FPAL)  al  5. 

"•  Comments  of  American  Electric  Power 
Service  Corporation  (AEP)  at  2*-27;  Utilities  Group  I 
at  9-10:  FPftL  at  4-8;  IPC  at  5. 

""  The  Conference  Report  indicates  that  the 
Cnmmission  must  recover  the  ooets  of  its  regulatory 
activities  under  the  FPA  and  "related"  statutes. 
Conferenoe  Report  at  Z3ft-Z3g.  1088  U.S.  Code  Cong. 
8  Ad  News  at  3883-3864. 


**'  The  Commission  does  note  in  passirig  that  It  is 
arguable  that  these  PMA  ennblinn  slittotes  are 
related  to  the  FPA.  In  Southern  (^Irfornia  fAmon 
Company  v  FERC  770  F^  77«  t»lh  Cu  1U85).  the 
Court  held  that  certain  BPA  rale  filings  are  subject 
to  FPA  procedural  and  filing  requirements. 
Furthermore  section  303  of  ihe  FPA  re<juires  federal 
agencies  to  follow  FPA  sections  301  and  302 
afxounting  and  deprecialton  standanis.  See  16 
V  S.C.  a2iib  (18e2(.  Finally.  s«;Uon  311  of  Uw  FPA 
gives  the  Commission  broad  uivestigalory  authority 
relatii^  lo  eleclnc  energy,  however  produced, 
whether  or  not  otherwise  subfect  lo  the 
Commission  s  jurudiction.  See  18  US  C.  825i  (1982). 

•  •>  Goamenls  of  Carolina  Power  *  i  iKt>t 
Company,  Cleveland  Eiectnc  lUuminaiinK  Uimpany. 
Upper  (teninaula  Power  Compitny  (lltilittet  (.roup 
II I  al  1 1  -12:  Public  Service  Conunission  uf  Ne\  aita 
(PSC  Nevada)  al  1-2. 

*•>  Comments  of  PSC  Nevada  al  Z. 

»•*  CoinneniB  of  Teias-New  Mexico  Power 
Company(TNVIP)al  1 

»••  Comments  of  IJtililies  Group  I  at  2.  MPCo  at  8 

»•*  Comments  of  VfPT^  at  4-5;  F/tison  Elertnc 
Institute  (EH)  at  31-33;  UtHtties  Group  I  si  8-9 

"'  Comments  of  New  England  Power  Company 
(NHPCo)  at  8-7:  TNMP  at  1. 

»••  The  Conference  Report  clearty  Intended  that 
the  Commtsaion  assess  annual  charges  only  against 
entiliea  that  were  under  its  tunsdiction  pumuant  to 
■  statute  other  than  the  Budget  AcT. 


In  the  Commission's  view,  the  argument 
that  it  should  assess  annual  chaises 
against  municipals  and  cooperatives  so 
as  to  be  fair  and  equitable  is  misplaced. 
Unlike  PMAs  over  which  the 
Commission  has  limited  rate 
jurisdiction,  the  Commission  has  no 
jurisdiction  over  municipals  and 
cooperatives  that.have  no  rates  on  file 
at  the  Commission.  The  Commission 
sees  no  more  basis  for  assessing  annual 
charges  against  such  municipals  and 
cooperatives  than  against  any  other 
nonjuxisdictional  group. ^**  The 
Commission  recognizes  that  these 
entities  do  affect  the  costs  of  regulating 
the  sale  or  exchange  of  jurisdictional 
energy  by  intervening  in  rate  cases, 
independently  seeking  redress  through 
complaint  procedures,  utilizing 
Commission  research  resoun^es,  and  by 
being  customers  whose  characteristics 
influence  the  determination  of  Ihe  just 
and  reason.ible  rate  1  he  Commission 
believes  that  municipals  and 
cooperatives  will  ultimately  pay  for 
most  or  all  of  these  activities  since  most 
or  all  of  the  annual  charges  paid  by  the 
utilities  will  be  passed  through  to  their 
customers. 


The  conferees  intend  that  annual  charjtes 
assessed  dunrjg  s  fiscal  year  on  any  person  may  be 
reasonably  besed  on  the  rollowmg  faclors;  (l)  Oie 
type  of  Commission  refiulaUun  which  applies  to 
such  person  tvch  os  gas  pipeline  or  eleUm:  utility 
regulation;  (2)  the  total  direct  and  tndirecl  costs  of 
that  type  of  Commission  regalation  inairred  during 
such  year  (3)  Ibe  amount  of  energy— electncily. 
natural  gas.  or  oil — transported  or  sold  subject  to 
Commission  regulation  by  such  person  during  such 
year  end  (4)  Ihe  total  volume  of  all  energy 
transported  or  soW  subiact  to  Commission 
regulation  by  all  similarly  situated  persons  during 
such  year. 

Conference  Report  at  239, 1986  VS.  Code  Cong  8 
Ad  News  al  3884  (emphasis  added) 

One  commenter  asserts  that.  If  municipals  or 
cooperatives  have  Commission  sppruved  tanfis  or 
exchange  a(raements  on  file  they  snouid  be 
assessed  annual  charges.  Comments  of  PSC  Nevada 
at  1-2  The  Commission  agrees  that  municipals  or 
cooperatives  which  file  rates  with  the  Commiaaioo 
could  then  be  aaseaaad  annaal  charges.  To  data, 
however,  no  municipals  or  cooperatives  other  ikan 
CSEC  have  filed  any  rate  schedules.  See  supra  note 
286  and  infra  note  280. 

•••  Under  tne  NOPR.  two  criteria  were  proposed 
which  would  identify  the  recipients  of  bills  for 
annual  charges,  i^..  entities  that  file  Form  .No.  Is  (or 
Form  No.  1-Fs  for  nonmaior  utilities,  or  Energy 
Information  Adminis  trail  on  (ElAj  Form  No  412  for 
Ihe  PMAs)  and  that  have  rate  schedules  on  file  with 
Ifae  Commission.  The  rale  schedules  arc  the 
instruments  required  to  be  filed  by  Ihe  providers  of 
services,  which  are  subject  to  the  Commission's 
regulation.  The  municipals  and  cooperatives  do  not 
meet  this  criterion  in  most  instances.  However. 
CSEC,  an  electric  cooperative,  recently  filed  a  rate 
schedule  for  the  sale  of  firm  requirements  power  it 
purchases  from  an  lOU  and  that  rt  intends  to  sell  lo 
Its  members  See  sapra  note  286  As  a  result,  the 
Commission  will  have  direct  authonty  over  CSEC 
pursuant  lo  the  FPA  once  the  Commission  accepts 
Its  rate  filing  and  therefore  will  assess  H  annual 
charges. 


3.  Cogenerators  and  Small  Power 
Producers 

In  the  NOPR.  the  Commission 
proposed  to  exempt  cogenerators  and 
small  power  producers  from  annual 
charge  assessments.  Commenters  argue 
that  cogenerators  and  small  power 
producers  should  be  assessed  annual 
charges. '°°  They  point  out  that 
congressional  rejection  of  the  House  bill 
(which  exempted  these  entities  from  the 
annual  charges)  requires  the 
Commission  to  weigh  other  concerns 
against  any  possible  exemption.  They 
allege  that  the  Commission  did  not  do 
this.'°'  A  group  of  commenters  asserts 
that  the  Commission  must  consider 
factors  other  than  the  cost  of  annual 
charges  to  cogenerators  and  small 
power  producers  if  it  exempts  these 
entities  because,  if  cost  were  the  only 
relevant  factor.  Congress  would  have 
exempted  these  entities  in  the  Budget 
Act."**  This  group  argues  that,  before 
an  exemption  can  be  granted,  the 
Commission  must  demonstrate  that  the 
charges  would  adversely  affect  the 
cogeneration  and  small  power 
production  programs.'"'  One 
commenter  argues  that  it  is  unrealistic 
to  believe  that  cogeneration  and  small 
power  production  programs  would  be 
discouraged  if  annual  charges  were 
imposed.'"* 

The  Commission  continues  to  believe 
that  it  is  appropriate  to  exempt 
cogenerators  and  small  power  producers 
from  annual  charges.  The  Commission 
believes  that  the  amount  which  would 
be  assessed  against  these  entities  as  an 
annual  charge  does  not  justify  the  risk  of 
discouraging  the  fullest  development  of 
cogeneration  and  small  power 
production  by  these  small  entities.'"* 
Furthermore,  an  additional  problem 
arises  in  assessing  annual  charges  to 
these  entities  because  of  the  ephemeral 
nature  of  the  constituency.  The  pool  of 
applicant  cogenerators  and  small  power 
producers  changes  from  year  to  year, 
thereby  precluding  the  use  of 
"makewhole"  annual  charge 
mechanisms. 


>»<>  Comments  of  Utilities  Group  I  al  10-11:  MPCo 
al  6:  Utah  Power  and  Light  Company  (UP&L)  at  4-6. 

""  Comments  of  Utilities  Croup  I  at  10-11:  MPCo 
ate. 

*<»  Comments  of  Utilities  Croup  I  al  S-S. 

"»  Wat  10-11. 

">*  Comments  of  UPftL  at  ^-6. 

""  Indeed,  the  cost  of  regulating  cogenerators 
and  small  power  producers  which  is  not  recovered 
by  filing  fees  is  so  substantial  that  it  could  very  well 
inhibit  development  of  these  alternative  energy 
sources.  In  FY  1986.  the  Commission  recovered  In 
niing  fees  only  S44Z.900  of  its  $1,526,696  in 
cogeneration  and  small  power  production  program 
costs. 


Several  commenters  argue  that  lOUs 
should  not  be  assessed  (and  in  effect 
subsidize)  the  costs  of  regulating 
cogenerators  and  small  power 
producers.'"*  Two  commenters  argue 
that,  even  under  section  210  of  PURPA, 
which  was  designed  to  encourage 
cogeneration  and  small  power 
production,  lOUs  and  their  customers 
are  not  required  to  subsidize 
cogenerators  and  small  power 
producers.'"'' 

A  group  of  commenters  state  that,  if 
the  House  bill  is  to  serve  as  justification 
for  the  exemption  of  cogenerators  and 
small  power  producers,  then  the  cost  of 
regulating  the  cogenerators  and  small 
power  producers  cannot  be  recovered 
from  lOUs.  They  point  out  that  the 
House  bill  exempted  cogenerators  and 
small  power  producers  from  annual 
charges  and  removed  the  cost  of  these 
programs  from  the  annual  charges  to  be 
assessed.'"* 

The  Commission  disagrees  with  the 
commenters.  Even  if  PURPA  specifically 
prohibits  subsidizing  these  entities,  the 
Commission  believes  that  Congress 
clearly  envisioned  the  possibility  that 
lOUs  would  absorb  the  unrecovered 
costs  of  regulating  cogenerators  and 
small  power  producers. 

While  Congress  did  not  adopt  the 
explicit  exemption  for  cogenerators  and 
small  power  producers  that  was  in  the 
House  bill,  the  conferees  explicitly 
stated  that  the  Commission  retained  the 
discretion  to  grant  the  exemption  if  it 
wished  to  do  so  to  encourage  the 
development  of  cogeneration  and  small 
power  production.  Significantly,  the 
portion  of  the  House  bill  which  excluded 
the  cost  of  regulating  cogenerators  and 
small  power  producers  from  the 
charges  to  be  assessed  to  non-exempt 
entities,  was  not  adopted  or  even 
referred  to  by  the  conferees.  Thus,  the 
Commission  is  left  with  the  requirement 
that  all  of  its  costs  (including  the  cost  of 
regulating  small  power  producers  and 
cogenerators)  be  recovered  and  the 
congressional  guidance  favoring 
exemption  of  these  entities.'"*  The 
conclusion  is  inescapable  that  Congress 
was  aware  that,  if  the  Commission 
exempts  cogenerators  and  small  power 
producers  from  annual  fees,  as  it  clearly 
has  the  discretion  to  do.  then  other 


»»•  Comments  of  KG»E  at  5-6;  NEPCo  at  7-8;  San 
Diego  das  and  Electric  Company  (San  Diego)  al  2: 
South  Carolina  Electric  and  Gas  Company  (SCE&G) 
al3.    JL 

""  Comments  of  Southwestern  Public  Service 
Company  (SPSCo)  a  I  5-7;  Virginia  Electric  Power 
Company  (VEPCo)  al  1-2. 

»"•  Comments  of  Utilities  Group  II  al  14-16. 

">•  Conference  Report  al  239. 1986  U.S.  Cong. 
Code  a  Ad.  News  at  3884. 


entities  (namely  lOUs)  must  absorb 
those  costs. 

4.  Electric  Utilities  of  Alaska  and 
Hawaii 

The  NOPR  proposed  to  exempt 
intrastate  utilities  from  the  assessment 
of  annual  charges.  Only  one  commenter 
addresses  this  proposed  exemption. 
NEPCo  opposes  the  proposed  exemption 
alleging  it  is  unfair.  NEPCo  argues  that 
"there  is  a  threshold  level  of  costs 
incurred  by  the  Commission  from  many 
utilities  who  have  no  or  very  small 
levels  of  FERC  jurisdictional  sales.  This 
fact  mitigates  toward  a  minimum  fee 
assessment.  .  .  ."  "° 

The  Budget  Act's  legislative  history 
limits  annual  charges  to  the  cost  of 
regulating  energy  which  is  transferred 
between  entities  pursuant  to 
Commission  jurisdiction.'"  lOUs  in 
Hawaii  and  Alaska  do  not  sell 
jurisdictional  energy.  Consequently,  the 
Commission  does  not  have  the  power  to 
assess  them  annual  charges."* 

5.  Other  Entities 

Because  of  the  type  of  sales  involved, 
several  commenters  request  that  they  be 
exempt  from  annual  charges  even 
though  they  are  subject  to  the 
jurisdiction  of  the  Commission.  They 
argue  that  jurisdictional  sales  and 
exchanges  between  subsidiaries, 
parents,'"  affihated  companies,"* 
power  pool  members,*'*  and  members 


» ' °  Comments  of  NEPCo  at  9. 

"'See  Conference  Report  at  238-239. 1986  U.& 
Code  Cong.  &  Ad.  News  al  3883-3881. 

»'•  See  Part  VI  A  2  for  discussion  of  the  effect  of 
an  entity  making  jurisdictional  sales  on  the 
Commission's  power  to  assess  annual  charges.  See 
Part  VI  C  3  for  a  discussion  of  individual  requests 
for  exemption  by  two  Texas  lOUs.  However,  these 
Texas  utilities  are  subject  to  the  Commission's 
jurisdiction  due  to  their  interstate  transmission 
activities.  Therefore,  the  Commission  will  assess 
them  annual  charges  based  on  only  these 
transmission  activities.  (All  remaining  Texas 
utilities  engage  in  interstate  sales  for  resale  or 
coordination  transactions!. 

' ' »  Comments  of  Ohio  Valley  Electric 
Corporation  (OVEC)  at  1-7;  Allegheny  Power 
Systems  Inc.  (Allegheny)  at  2;  Cincinnati  Gas  8 
Electric  Company  (CG4E)  al  6-8:  See  also 
Comments  of  Commonwealth  Edison  Company 
(CEC)  at  2  (suggesting,  as  a  compromise,  that  the 
Commission  reflect  no  more  than  10%  of 
jurisdictional  sales  between  parent  and  wholly- 
owned  subsidiaries  in  the  annual  assessment). 

><<  Comments  of  Middle  South  Utilities  (MSU)  al 
2-3;  SCSI  al  17-24. 

"»  Comments  of  AEP  at  33;  Pacific  Power  and 
Laght  Company  (PP&L)  al  1;  Connecticut  Light  ft 
Power  Company.  Western  Massachusetts  Electnc 
Company.  Holyoke  Water  Power  Company. 
Northeast  Utilities  Service  Company.  Northeast 
Nuclear  Energy  Company  (Northeast  Utilities)  at  2- 
3;  MSU  at  2:  GSEC  at  7;  Washington  Water  Power 
Company  (WWP)  at  2. 
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of  cooperatives  "•  should  be  exempt 
from  the  assessment  of  charges.  Some  of 
Ihe  commenters  reason  that  these  types 
of  transactions  should  not  be  considered 
for  purposes  of  allocating  annual 
charges  because  they  are  not  intended 
to  generate  a  profit.*"  Similarly,  they 
argue  that  separate  corporate  identities 
within  the  same  company  are  often 
mandated  by  slate  law.  not  economic 
necessity."*  Some  commenters  assert 
that  annual  charges  assessed  for  these 
transactions  constitute  discriminatory, 
multiple-billing  for  the  same  amount  of 
electricity.'" 

The  Commission  does  not  agree  that 
transactions  among  subsidiaries, 
parents,  affiliates,  power  pool  members, 
or  cooperatives  should  be  exempt  from 
annual  charges.  It  does  not  matter  if  the 
transaction  which  is  subject  to 
Commission  oversight  generates,  or  is 
intended  to  generate,  a  profit.  An  annual 
charge  is  not  intended  to  represent  an 
assessment  on  total  energy  delivered  to 
the  ultimate  end  user  of  that  energy. 
Rather,  it  is  designed  to  allocate  the  cost 
of  regulating  each  wholesale 
transaction.  Consequently,  while  there 
may  be  a  multiple  assessment  on  some 
kilowatt-hours,  such  assessment  is 
justified  because  each  wholesale 
transaction  is  governed  by  a  rate 
schedule  on  file  with  the  Commission 
which  causes  the  Commission  to  incur 
separate  and  distinct  costs.'*" 
Furthermore,  the  Commission  is 
unaware  of  any  public  policy  which 
would  justify  exempting  these  cost- 
generating  activities  because  of  the 
relationship  of  the  parties  involved. 

Some  commenters  argue  that,  even  if 
the  Commission  incurs  costs  to  regulate 
the  entities  involved  in  these 
transactions,  the  cost  is  minimal 
because  these  types  of  transactions 
generate  little  dispute  among  the  parties 
before  the  Commission.'*'  Thus,  they 
assert  that  these  affilated  company 
transactions  are  less  expensive  to 
regulate.  The  Commission  does  not 
believe  that  it  is  appropriate  to  treat 
affiliated  companies  differently  from 
nonaffiliated  companies.  In  fact, 
because  affiliated  companies  may  have 
mutual  interests,  the  Commission  must 
take  a  more  active  role  in  investigating 


the  justness  and  reasonableness  of  the 
rates  which  they  charge  one  another  '** 

Two  commenters  propose  that  the 
Commission  assess  annual  charges 
against  intervenors  in  rate  cases. 
Alternatively,  they  propose  that  the 
Commission  charge  intervenors  fees.'*' 
Another  commenter  believes  that 
intervenors  should  be  billed  directly  so 
that  they  can  be  made  to  "understand 
that  use  of  the  Commission's  time  and 
other  resources  are  not  free  of 
charge."'** 

The  Commission  is  not  persuaded  that 
intervenors  should  be  assessed  annual 
charges  or  fees  for  participating  in 
dockets  where  the  Commission  must 
evaluate  a  rate  filing.  First,  the 
Commission  has  no  authority  to  assess 
annual  charges  against  nonjurisdictional 
entities,  as  noted  earlier,  and  many 
intervenors.  which  have  no  rates  on  file, 
are  nonjurisdictional  entities. 
Furthermore,  the  Commission  believes 
that  assessment  of  a  fee  or  charge  will 
have  an  unnecessary  and  undesirable 
"chilling  effect"  on  intervenors,  such  as 
state  authonties,  who  exercise  their 
right  to  be  heard  and  who  have  no 
customers  to  whom  they  can  pass  the 
assessed  charge  or  fee.  The  Commission 
believes  that,  on  the  whole,  interveners" 
activities  contribute  positively  to  its 
oversight  authonty.  The  Commission 
therefore  declines  to  assess  fees  or 
charges  which  may  inhibit  this 
contribution.  Moreover,  the 
administrative  disadvantages  of  annual 
charge  assessment  to  intervenors  would 
outweigh  any  perceived  advantage 
Assessment  of  annua!  charges  to 
Intervenors  would  require  estimates  of 
the  potential  costs  of  intervention  by 
jurisdictional  and  nonjurisdictional 
entities  who  may  or  may  not  be 
customers  of  the  entity  which  filed  the 
rate  and  whose  intervention  in  a  single 
case  may  be  the  only  contact  they  ever 
have  with  the  Commission.  Finally, 
interveners,  who  are  customers  of  an 
entity  against  which  charges  are 
assessed,  will  indirectly  absorb  most  or 


'■•  Comments  of  SCSI  al  1&  CSEC  at  »-7. 

• ' '  CommCTili  of  OVEC  at  4-7. 

•'•  Commenii  of  OVEC  at  8. 

»'•  Commenii  of  Northea«l  Utilitie*  at  2-3;  AEP 
at  33;  SCC4E  at  4:  CSEC  al  7  Theae  conunenlera 
believe  that  initancet  whrrr  their  it  no  multiple 
asaetsmenl  conslilule  an  unfair  sdvanlaRe  Iwcauae 
the  coat  per  kilovwstt-hour  la  correapondmijly  lower. 

•»•  See  oleo  diacuasion  of  multiple  billing  issue  In 
Pan  rv  B. 

>*■  Comments  of  Baltimore  Cas  k  ElectHc 
Company  IBC&E)  al  5-tt:  CEC  at  Z. 


all  of  the  cost  of  this  activity  through 
their  rates. 

Still  another  commenter  proposes  that 
the  Commission  modify  the  basic 
proposal  by  reducing  the  bills  to  lOUs 
that  negotiate  their  rates  before 
filing.'^'  The  Commission  Ijelieves  that 
it  would  be  administratively  costly  and 
unduly  burdensome  to  attempt  to  assign 
all  regulatory  costs  directly  to  specific 
proceedings.  Furthermore,  given  the 
form  in  which  Commission  staff  time  is 
reported,  it  is  not  possible  for  the 
Commission  to  separate  out  the  time 
spent  on  particular  rate  cases.  Since  the 
Budget  Act  does  not  require  that  the 
Commission  change  its  method  of  data 
collection,  the  Commission  will  not  do 
so  here. 

B.  Overview  of  the  Annual  Charges 
Formula 

The  NOPR  proposed  to  apportion 
costs  among  the  ioUs  on  the  basis  of 
sales  for  resale  and  coordination  sales 
(interchange  out  and  transmission 
kilowatt-hour  deliveries).  These  energy 
sales  are  reported  to  the  Commission  in 
Form  Nos.  1  and  1-F  and  the  Annual 
Electric  Utility  Report  Form  No.  861  filed 
with  the  EIA.'*« 

The  final  rule  will  apportion  costs 
among  lOUs  and  certain  other  entities 
with  rates  on  file  at  the  Commission  on 
the  basis  of  adjusted  sales  for  resale  and 
adjusted  coordination  sales  '*'  minus 
the  costs  of  regulating  PMAs.  The  costs 
of  regulating  PMAs  will  be  apportioned 
among  the  five  PMAs.'** 

1.  Proposed  Apportionment. 

In  the  NOPR.  the  Commission 
proposed  to  apportion  its  electric 
program  costs  among  investor-owned 
utilities  (currently  186)  based  upon  each 
IOU'8  total  jurisdictional  sales  for  resale 
and  coordination  sales.  Specifically,  the 
Commission  proposed  to: 

(1)  Subtract  all  electnc  program  filing 
fee  collections  from  total  electric 
program  costs,  to  yield  the  collectable 
electric  program  costs. 


•»»  Many  time*  these  transactions  t)rtw<'»^ 
affiliated  companies  involve  Ihe  total  passlhroujih 
of  coala  which  are  not  obfectively  scnjUnixed  unul 
they  reach  the  Commiasioa  See,  e,g,  Tucaon 
Hecfnc  Power  Company.  7  FERC  \  91.288  (1979). 
reh  g  denied  tub  nom.  Alamito  Company.  33  FERC  ^ 
ei.2fl8  (1965)  In  this  case  the  customer  complained 
of  excessive  purchased  coal  costs  which  were  the 
result  of  the  passthrough  of  the  costs  of  coal  that  the 
utility  purchased  from  one  of  its  afniiataa.  See  also 
Nantahala  Power  ft  Light  Company  v  FERC.  727 
F.2d  1342,  1345  (4th  Cir  1964).  where  the  court 
recognized  that  the  Conunisston  has  an  additional 
burden  when  It  scrutinizes  affiliate  transactions 
which  affect  rates. 

•"  Comments  of  l/PSL  at  6-7:  PP»L  at  2-3. 

••♦  Comments  of  Central  Illinois  Public  Service 
Co.  (ClPSCo)  at  7. 


•»•  Comments  of  CIPSCo  at  6-7 

•»•  The  clasaiflcations  of  delivered  energy  are 
listed  at  page  401  of  Form  No  1  under  "EJectric 
Energy  Account"  as  (1)  Interchange  oul  (line  \3\.  (2) 
Transmission  delivered  (line  17).  and  (3)  Sales  for 
resale  (line  22).  Sales  for  resale  information  is 
similarly  idenlified  in  Form  No  1-F  on  page  16.  line 
7.  column  c.  Comparable  Information  on  all 
companies  is  available  at  Schedule  It  Part  8.  Energy 
Services  and  Disposition,  in  El  A  Form  No  861. 

••'  See  infra  Part  VI  B  1  for  the  discussion  of  how 
shon-lerm.  limited  term  snd  unit  sales  of  less  than 
five  years  duration  have  been  shifted  from  thf  sales 
for  resale  category  at  defined  in  the  NOPR.  to  the 
coordination  sales  ca;egory.  thereby  rendering  twth 
categories  "adjusted"  in  the  final  rule. 

»"  See  supra  Pari  VI  A  1. 


(2)(a)  Multiply  the  collectable  electric 
program  costs  by  the  proportion  of  time 
devoted  to  sales  for  resale  activities,  to 
yield  the  sales  for  resale  costs. 

(h)  Multiply  the  collectable  elefrtrte 
program  cost  by  the  proportion  of  time 
devoted  to  coordination  sales  activities, 
to  yield  the  coordination  sales  costs. 

(3)(a)  Divide  the  sales  for  resale  costs 
by  the  total  lOU  sales  for  resale 
kilowatt-hours,  to  yield  the  sales  for 
resale  charge  per  kilowatt-hour. 

(b)  Divide  the  coordination  sales  costs 
by  the  total  lOU  coordination  sales 
kilowatt-hours,  to  yield  the  coordination 
sales  charge  per  kilowatt-hour. 

(4)(a)  Multiply  the  sales  for  resale 
charge  per  kilowatt-hour  by  each  lOlTs 
sales  for  resale  kilowatt-hours,  to  yield 
each  lOU's  sales  for  resale  charge. 

(b)  Multiply  the  coordination  sales 
charge  per  kilowatt-hour  by  each  lOU's 
coordination  sales  kilowatt-hours,  to 
yield  each  lOU's  coordination  sales 
charge. 

(5)  Add  each  lOU's  sales  for  resale 
charge  and  coordination  sales  charge,  to 
yield  each  lOU's  total  annual  charge. 

Several  commenters  favor  the 
proposal  to  apportion  costs  between 
sales  for  resale  and  coordination  sales. 
One  commenter  argues  that  such  an 
apportionment  would  be  more  balanced 
than  focusing  only  on  sales  for  resale  or 
on  a  formula  which  does  not 
differentiate  data  or  apportion  the 
Commission's  work  load  by 
categories.-'**  Another  commenter 
concurs  with  this  allocation  of  costs 
between  resale  and  interchange  out  and 
transmission,  as  the  costs  of  regulating 
sales  for  resale  are  significantly  higher 
than  the  cost  of  regulating  coordination 
sales.""  One  lOU  favors  the  proposed 
allocation,  which  distinguishes  between 
the  different  types  of  sales,  because  it  is 
reasonable  from  an  accounting 
perspective.'^' 

Some  commenters,  while  favoring  the 
basic  proposal  for  apportionment, 
propose  to  refine  the  allocation.  One 
commenter  wants  the  Commission  to 
exclude  all  short-term,  limited-term,  and 
unit  sales  from  the  sales  for  resale 
category,  and  instead  to  include  them  in 
the  coordination  sales  category.  The 
commenter  believes  that  these  types  of 
sales  are  similar  to  coordination  sales 
because  they  are  limited  in  the  amount 
of  energy  contracted  for  and  duration  of 
delivery."* 


»••  Commenlt  of  AFT  at  31. 

»"  Comments  of  SC  F,dison  at  2. 

'• '  Comments  of  .MSU  al  4  See  also  KCAE  a(  6-7 
(favoring  Ihe  proposed  apportionment  on  Ihe  ground 
that  the  amount  of  Commission  resources  dedicated 
to  sales  for  resale  transac  ium*  far  exceeds  the 
resources  dedicated  to  coordination  sales). 

"«  Comments  of  Utilities  Group  li  at  la 


The  Commission  agrees  that  short- 
term,  limited-term,  and  unit  sales  of  less 
than  five  years  duration  should  be 
included  in  the  definition  of 
coordination  sales.  However,  the 
Commission  does  not  believe  that  unit 
sales  for  a  duration  of  five  years  or  more 
should  be  included  in  that  definition. 
Longer-term  unit  sales  and  long-term 
firm  transmission  sales  are  similar  to 
sales  for  resale  because  they  have 
similar  administrative  and  regulatory 
costs.  By  contrast  coordination  sales  do 
not  share  the  same  types  of 
administrative  costs  because  they  are 
usually  opportunity  sales  negotiated 
between  buyer  and  seller  that  do  not 
typically  require  intensive  regulatory 
review. 

One  commenter  proposes  that  the 
Commission  assess  these  costs  "based 
on  electric  revenues — similar  to  the 
method  proposed  in  allocating  charges 
to  oil  pipeline  companies."  "'  Another 
commenter  questions  the  validity  of 
assessing  the  Commission's  costs  on  the 
basis  of  the  volume  of  sales  because 
sales  volumes  do  not  directly  correlate 
to  the  causation  of  regulatory  costs."* 
Another  commenter  also  points  out  the 
perceived  irrelevance  of  the  volume  of 
sales  to  the  regulatory  costs 
generated."* 

The  Commission  believes  that  annual 
charges  based  on  the  deliveries  of 
volumes  of  energy  under  these  two 
service  classifications  is  in  accord  with 
the  Conference  Report's  requirement 
that  the  annual  charges  be  assessed  on 
the  basis  of  the  "annual  sales  or 
volumes  transported."  '"  The  electric 
annual  charges  will  therefore  be  based 
upon  kilowatt-hours  sold  in  each 
category. 

One  commenter  is  concerned  that  the 
proposed  assessment  methodology 
would  act  "as  a  disincentive  for  sales 
for  resale  and  even  more  so  for 
coordination  transactions  since  such 
transactions  typically  carry  httle,  if  any, 
associated  charges."  "'  The 
Commission  is  not  persuaded  that  the 
assessment  of  charges  based  upon 
coordination  transactions  will 
discourage  these  sales.  First,  the  charge 
will  be  known  at  the  time  the 
transaction  takes  place.  Second,  the 
charge  will  apply  to  all  such 
transactions.  Third,  the  charge  is  so 
small  (on  the  order  of  Vioo  mill  per 
kilowatt-hour)  that  it  is  not  likely  to 
affect  the  economics  of  a  transaction. 


"»  Comments  of  WWP  at  2. 
"«  Comments  of  PP»L  at  2. 
"•  Comments  of  .N'EPCo  at  14 
"•  Conference  Report  al  23a  1986  LLS.  Code 
Cong.  *  Ad.  News  at  3884. 
"'  Comments  of  PP4L  at  2. 


In  an  effort  to  ensure  that  all  lOUs  are 
actually  assessed  annual  charges. 
NEPCo  proposes  that  the  Commission 
set  up  a  fee  schedule  with  three 
categories  of  lOUs.  The  schedule  would 
contain  minimum  and  maximum  fees. 
According  to  NElPCo,  the  division  of 
lOUs  into  these  categories  reflects  the 
fact  that  all  utilities  impose  costs  upon 
the  Commission.  NEPCo  believes  that 
utilities  w-ilh  substantial  jurisdictional 
sales  impose  approximately  the  same 
level  of  costs  on  the  Commission  even 
though  there  may  be  variations  in  the 
magnitude  of  sales  in  that  category. "• 
NEPCo  proposes  assessing  a  flat  fee  to 
each  utility  category — major  and  non- 
major  utilities,  as  used  in  the  Uniform 
System  of  Accounts,  as  well  as  a 
"nominal"  category. 

The  Commission  disagrees  with 
NEPCo.  A  minimum  and  maximum  fee 
schedule  is  not  practical,  necessary,  or 
equitable.  Such  a  fee  schedule,  which 
could  be  administratively  simple,  could 
have  undesirable  results.  For  example,  a 
single  flat  fee  assessed  to  each  "major" 
utility  would  be  unduly  burdensome  to 
smaller  utilities  in  this  "major"  category 
as  compared  to  the  larger  utilities. 
Furthermore,  unlike  in  the  oil  area,  there 
is  no  great  disparity  between  a  potential 
annual  charge  and  the  actual  cost  of 
regulation  of  an  lOU."* 

The  Commission's  proposed 
assessment  is  fairer  and  more  accurate 
than  the  use  of  general  categories 
because  it  does  not  give  equal  weight  to 
all  wholesale  energy  transactions  which 
clearly  impose  diffenng  burdens  on  the 
Commission.  For  example,  a  review  of 
the  TDRS  data  indicates  that 
approximately  30  percent  of  all  of  the 
Commission's  resources  used  to  regulate 
the  electric  program  are  dedicated  to  the 
processing  and  review  of  coordination 
sales,  a  category  representing 
approximately  60  percent  of  the  total 
kilowatt-hours  regulated  by  the 
Commission.  The  assignment  of  actual 
TDRS  man-hours  to  the  categories  of 
sales  for  resale  and  coordination  sales  is 
a  more  equitable  approximation  of  the 
total  regulatory  costs  and  how  they 
should  be  apportioned  than  an 
assessment  system  which  classifies 
lOUs  as  NEPCo  proposes  and  which 
does  not  use  actual  TDRS  data. 

2.  Alternative  Apportionment  Formulae 

In  the  NOPR,  the  Commission 
requested  comments  on  two  alternatives 
for  allocating  costs  to  the  lOUs.  Under 
the  first  alternative,  the  Commission 
would  apportion  costs  solely  on  the 


»"  Comments  of  NEPCo  at  14-15, 
•'•  See  tupro  Part  V  & 
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basis  of  sales  for  resale.  If  would  not 
consider  the  effect  of  interchange  out  or 
transmission  deliveries.  Under  the 
second  alternative,  the  Commission 
would  assess  costs  on  the  basis  of  total 
Commission-regulated  energy  deliveries 
but  would  not  attempt  to  distinguish 
coordination-type  services,  i.e., 
interchange  out  and  transmission 
deliveries,  from  sales  for  resale. 

Few  commenters  support  these 
alternatives.  One  commenter  favors 
Alternative  No.  1  which  allocates  costs 
solely  to  sales  for  resale  because  the 
commenter  argues  that  the  Tiling  fees  for 
coordination  sales  compensate  the 
Commission  for  the  costs  it  incurs 
regulating  those  sales.  Consequently, 
that  commenter  bdieves  that  no  annual 
charge  should  be  assessed  for 
coordination  sales.  The  commenter  also 
believes  that  sales  for  resale  filings  are 
the  most  likely  to  be  litigated  and.  as 
such,  are  responsible  for  the  costs  that 
the  annual  charges  are  designed  to 
recover.'*"  Similarly,  another 
commenter  argues  that  most  lOUs  do 
not  engage  in  coordination  sales,  and 
that  the  allocation  of  program  costs 
based  on  interchange  out  and 
transmission  deliveries  may  inhibit 
these  sales.**' 

One  commenter  points  out  compelling 
reasons  for  rejecting  this  alternative.  It 
argues  that  the  allocation  of  all  costs  to 
one  type  of  service  would  be  unfair  and 
inequitable  because  the  Commission 
spends  more  time  reviewing  and 
deciding  sales  for  resale  rate  schedules 
than  coordination  rate  schedules. 
Furthermore,  it  claims  that  in  the  future 
there  will  be  a  significant  increase  in 
coordination  sales  and  a  corresponding 
increase  in  Commission  regulation  of 
these  sales.'** 

A  few  commenters  support 
Alternative  No.  2,  which  allocates  costs 
on  the  basis  of  an  lOU's  total 
jurisdictional  energy  sales  without 
distinguishing  between  sales  for  resale 
and  coordination  sales.  Two 
commenters  prefer  this  alternative 
because  it  would  be  administratively 
easy  to  implement.'*'  One  commenter 
also  argues  that  there  is  occasional 
difficulty  categorizing  a  type  of  service 
at  issue  in  a  particular  case  which,  in 
turn,  would  compromise  the  validity  of 
the  assignment  of  costs  to  the  two  types 
of  sales.'** 


Another  commenter  favors  this 
alternative  because  all  kilowatt-hours 
would  bear  an  equal  share;  no  particular 
transaction  type  wouldfsubsidize 
another  type  of  transaction;  and  the 
process  of  determining  annual  charges 
would  be  simpler  than  the  Commission's 
original  proposal/***  Alternatively,  this 
commenter  proposes  to  allocate  costs 
among  at  least  three  categories — 
coordination  sales,  bulk  power  sales. 
and  wholesale  sales.'*'  The  Hommenter 
believes  that  additional  differentiation 
of  sales  types  would  dtfqioish  the 
possibility  of  group  cross  subsidization 
because  of  imperfeq^y  allocated  annual 
charges.'*^ 

For  the  reasons  previously  set  forth  in 
Part  VI  B  1.  the  Commission  does  not 
believe  that  any  of  the  alternatives  are 
more  desirable  than  the  original 
proposal.  After  consideration,  the 
Commission  adopts  the  apportionment 
methodology  proposed  in  the  NOPR.  and 
will  apply  the  methodology  to  all 
entities  being  assessed  annual  charges 
other  than  PMAs.  The  Commission 
believes  that  apportionment  yields  a  fair 
and  equitable  distribution  of  regulatory 
costs  incurred.  The  respective  costs 
associated  with  the  two  classes  of 
service  will  be  determined  by  dividing 
these  costs  by  the  total  kilowatt-hours 
delivered  under  each  class.  The  figures 
so  derived  will  be  multiplied  by  each 
assessed  entity's  kilowatt-hours 
delivered  under  each  class  to  determine 
that  entity's  total  annual  assessment. 
Specifically,  an  individual  entity's 
annual  charge  will  be  calculated  as 
follows: 

(1)  All  elecUic  filing  fee  collections  and  all 
costs  of  regulating  PMAs  will  be  subtracted 
from  the  total  electric  program  costs,  to  yield 
collectable  electric  program  costs. 

(2)(a)  Collectable  electric  program  costs 
will  be  multiplied  by  the  proportion  of  time 
devoted  to  adjusted  sales  for  resale  activities, 
to  yield  the  adjusted  sales  for  resale  costs. 

(b)  Collectable  electric  program  costs  will 
be  multiplied  by  the  proportion  of  time 
devoted  to  adjusted  coordination  sales 
activities,  to  yield  the  adjusted  coordination 
sales  costs. 

(3)(a)  The  adjusted  sales  for  resale  costs 
will  be  divided  by  the  entity's  total  adjusted 
sales  for  resale  kilowatt-hours,  to  yield  the 
adjusted  sales  for  resale  charge  per  kilowatt- 
hour. 

(b)  The  adjusted  coordination  sales  costs 
will  be  divided  by  the  entity's  total  adjusted 
coordination  sales  kilowatt-hours,  to  yield 
the  adjusted  coordination  sales  charge  per 
kilowatt-hour. 


"»  CommenU  of  BGftE  al  5-6. 
**■  Commenti  of  Northeast  Ulilltiet  at  2. 
>*«  Commenti  of  NEPCo  at  17. 
»*  Id.  al  17-18:  Iowa  State  Ulililiet  Board  (ISUBI 
al3. 
»«•  Comments  of  l«PCo  al  17-ia. 


><•  Comments  of  SCSI  al  28. 
»«•  /d 

"■'  Id.  Another  commenter  supports  Alternative 
No.  2  wilhoul  specifying  the  reason.  See  Comments 
of  SWEPCo  at  9. 


(4)(a)  The  adjusted  sales  for  resale  charge 
per  kilowatt-hour  will  be  multiplied  by  each 
entity's  adjusted  sales  for  resale  kllowatl- 
bours.  to  yield  each  entity  s  adjusted  sales  for 
resale  charge. 

(b)  The  adjusted  coordination  charge  per 
kilowatt-hour  will  be  multiplied  by  each 
entity's  adjusted  coordination  sales  kilowatt- 
hours,  to  yield  each  entity's  adiusted 
coordination  sales  charge. 

(5)  Each  entity's  adjusted  sales  for  resale 
charge  and  adjusted  coordination  sales 
charge  will  be  added  together,  to  yield  each 
entity's  total  annual  charge. •*• 

3.  PMA  Costs 

The  procedures  adopted  by  the 
Commission  for  assessing  annual 
charges  to  the  PMAs  parallel  those 
adopted  for  the  other  entities  with  rate 
schedules  on  file  at  the  Commission 
except  in  three  respects. 

First,  since  PMAs  do  not  pay  filing 
fees,  the  Commission  will  not  credit  any 
amount  against  assigned  PMA  program 
costs. 

Second,  the  Commission  will 
determine  the  PMAs"  annual  charges 
based  on  sales  reported  by  the  PMAs  in 
EIA  Form  No.  412  which  they  file  with 
the  Energy  Information  Administration. 
EIA  Form  No.  412  data,  however,  is 
reported  on  a  fiscal  year  rather  than  the 
calendar  year  basis.  Consequently,  PMA 
annual  charges  will  be  based  on  prior 
fiscal  year  sales  data. 

Third,  no  differentiation  between 
"Sales  for  Resale"  and  "Coordination 
Sales"  is  necessary  for  PMAs  because 
the  Commission's  review  of  these  rates 
is  not  of  such  a  nature  that  distinctions 
can  be  drawn  between  different  classes 
of  service.'**  Consistent  with  this  fact, 
the  Commission  reports  its  time  and 
resources  incurred  in  regulating  the 
PMAs  as  a  single  category  in  the  TDRS 
system.  Therefore,  the  Commission 
believes  it  appropriate  to  allocate  the 
costs  of  regulating  the  PMAs  on  the 
basis  of  the  total  kilowatt-hour  energy 
sales  of  each  PMA. 

C.  Other  Matters 

1.  Passthrough  of  Charges  in  Account 
No.  928 

In  the  NOPR.  the  Commission 
proposed  that  annual  charges  assessed 
against  lOUs  be  charged  to  Account  No. 
928  (Regulatory  Commission  Expenses) 
of  the  Commission's  Uniform  System  of 
Accounts.  One  commenter  generally 
supports  the  proposal.'*"  However, 
many  commenters  urge  the  Commission 
to  modify  the  proposal. 


One  group  of  commenters  proposes 
that  the  Commission  authorize  an 
annual  adjustment  provision  in  sales  for 
resale  rate  schedules  similar  to  a  fuel 
cost  adjustment  clause  '*'  For 
coordination  sales,  that  group  of 
commenters  asks  the  Commission  to  be 
flexible  and  to  permit  a  utility  to  specify 
as  a  component  of  its  existing  rate  the 
annual  charge  incurred  in  conjunction 
with  the  sale  without  making  another 
rate  filing.'*^  That  group  points  out  that 
the  charge  will  change  from  year  to  year 
because  of  changes  in  the  Commission's 
costs,  changes  in  the  volume  of 
jurisdictional  sales,  and  changes  in  the 
weather. *^^ 

Another  commenter  points  out  that 
the  annual  charges  are  not  a  part  of 
current  rates  and  therefore  may  not  be 
recoverable  through  the  proposed 
mechanism.  It  suggests  that  the 
Commission  "adopt  a  transition  rule  to 
allow  collection  of  the  annual  charges 
from  wholesale  customers  until  such 
time  when  rates  are  adjusted  to  include 
annual  charges."'** 

One  commenter  suggests  that  the 
Commission  permit  lOUs  to  add  the 
estimated  kilowatt-hour  charges  to  bills 
rendered  under  currently  effective  rates 
for  resale  and  coordination  transactions 
in  order  to  effectuate  immediate 
recovery.  Alternatively,  this  commenter 
proposes  that  the  Commission  allow  an 
lOU  to  make  one  filing,  that  may  be 
subject  to  a  nominal  filing  fee,  in  order 
to  revise  all  of  that  lOU's  effective  rates 
to  refiect  the  newly  imposed  killowatt- 
hour  charge.  The  commenter  proposes  to 
limit  the  proceeding  to  the  sole  issue  of 
the  per  kilowatt-hour  annual  charge.'** 
According  to  that  same  commenter  it 
would  be  unfair  to  require  lOUs  to  file 
rate  changes  in  order  to  include  these 
charges  in  base  rates.'** 

One  commenter  points  out  that 
Congress  intended  "that  the 
Commission  implement  its  new 
authonty  through  a  generic  decision'  so 
that  new  rate  proceedings  would  not 
have  to  be  conducted  for  each  company 
before  the  new  charges  are  included  in 
rates.  ""^  This  commenter  suggests  that 


>♦•  See  supro  note  327. 
"*  See  supra  PurX  VI  A  1. 
»•■>  Commenls  of  NEPCo  al  10. 


'"  Commenls  of  Utilities  Croup  II  al  10.  See  also 
Comments  of  KCftE  al  8  (suggesting  that  the 
Commission  require  thai  the  annual  charge  be 
reflected  as  a  component  of  all  fixed  and  formula 
rales  without  a  formal  filing) 

"••  Comments  of  Utilities  Grt)up  II  at  10. 

»"  Id  al  9 

"*  Commenls  of  FT»L  ft  1. 

•»•  Commenls  of  SWEPCo  al  3-4 

"•  Id.  al  *. 

'"  Commenu  oi  EEi  at  8  citing  H.R.  Rep.  No.  99- 
727.  «Wli  Cong    Znd  bess  M  [1MB].  Sm  olto 
Cummenis  of  SCSI  al  28-31. 


the  Commission  allow  the  annual  charge 
to  be  included  in  an  energy-related 
account,  so  that  the  costs  could,  "at 
least  on  a  short  term  basis,  be  passed 
through  in  a  fuel  adjustment  clause  to 
wholesale  customers  on  a  kilowatt-hour 
basis  or  on  a  similar  basis  in  formula 
rates  commonly  used  in  interchange 
sales  agreements."^** 

Another  commenter  requests  that  the 
Commission  issue  a  statement  that  the 
annua!  charges  in  Account  No.  928 
benefit  retail  customers,  and  are  not 
simply  a  regulatory  expense  related  to 
sales  for  resale  which  would  require  the 
entire  expense  to  be  allocated  to  the 
wholesale  customers.'** 

The  Commission  will  not  adopt  any  of 
the  above  suggestions  regarding 
automatic  and  guaranteed  passthroughs. 
The  Commission  generally  does  not 
favor  the  use  of  automatic  and 
guaranteed  passthroughs.""  These 
types  of  automatic  mechanisms  have 
been  approved  under  circumstances 
very  different  from  those  that  are 
present  here."'  For  instance,  unlike  fuel 
costs  which  are  susceptible  to  wide 
fiuctuations  that  may  not  be  reasonably 
predicted,  and  where  such  costs 
represent  a  substantial  cost  of  providing 
service,  it  is  extremely  doubtful  that  an 
lOU  or  any  other  entity  with  a  rate 
schedule  on  file  with  the  Commission 
will  face  financial  hardship  if  it  is  not 
able  to  recover  annual  charges  until  it 
makes  and  supports  a  new  rate  filing. 
Furthermore,  the  Commission  believes 
that  these  annual  charges  represent 
reasonably  estimable  test  period  costs 
that  should  be  recovered  as  would  any 
other  expense  in  a  rate  filing.'**  Thus, 


'"  Comments  of  EEI  al  8. 

"•  Comments  of  PEPCo  at  3. 

»••  See  18  C.F.R  {  35.4  |1986|;  Southwestern 
Electric  Power  Company.  31  FTJIC  1  61.388  (1985)  (in 
which  the  Commission  rejected  a  formula  rate  with 
an  automatically  adjusting  rptum  on  common  equity 
as  being  contrary  to  notice  and  filing  requirements 
oftheFPA). 

" '  See  New  England  Power  Company.  Opinion 
No.  633.  48  F.P.C.  899,  905  (1972)  (Fuel  Adjustment 
Clauses  are  a  "practical  vehicle  for  preserving  the 
economic  integrity  of  utilities      .  .")  See  also  18  CFR 
35.14  (1986).  the  purpose  of  which  is  to  provide 
prompt  recovery  of  costs  by  utilities  with  frequent 
changes  in  the  delivered  cost  of  fossil  fuel.  The  cost 
of  fossil  fuel  is  a  major  direct  cost  in  the  case  of 
every  eleclnc  utility  using  such  fuel  to  generate 
eleclricily. 

The  automatic  passthrough  of  natural  gas 
pipelines  annual  charges  is  distinguishable  in  that 
those  annual  charjies  reduce  the  gas  pipeline 
industr>'  s  profits  approximaleiv  1.500  percent  more 
than  the  eleclnc  utilities  profits  are  reduced.  See 
supra  notes  217  and  218. 

"'  Test  penod  costs  represent  the  basis  for 
estimating  costs  which  should  be  included  in  base 
rate*.  See  18  CF.R.  35.13td)  (1986). 


these  costs  are  not  so  different  in  nature 
from  other  test  period  costs  as  to 
warrant  special  rate  treatment. 

The  House  version,  which  contained 
the  suggestion  that  the  Commission 
implement  these  annual  charges  through 
a  general  proceeding,  was  not  adopted 
in  the  final  bill,  nor  was  it  mentioned  by 
the  conferees.  The  Commission 
therefore  feels  free  not  to  adopt  this 
suggestion,  especially  in  light  of 
Commission  policy  which  would  counsel 
against  such  a  generic  proceeding  at  this 
time.'*' 

2.  Form  Revisions 

The  NOPR  proposed  to  base  the 
assessment  of  the  annual  charges  on 
information  obtained  from  Form  Nos.  1 
and  1-F.  Some  lOUs  express  concern 
about  this  proposal.  AEP  points  out  that 
there  may  be  inconsistencies  among 
companies  in  the  way  the  information  is 
reported  in  these  forms.  In  fact.  AEP 
says  that  its  past  Form  No.  Is  report 
overiy  high  total  coordination  sales 
figures  because  it  reported  data  on  a 
metered  basis  rather  than  on  an 
accounting  or  net  basis.'**  As  a  result 
AEJ*  requests  that  the  Commission 
clarify  the  instructions  in  the  Form  No.  1 
to  ensure  that  the  lOUs  file  appropriate 
data  in  their  Form  No.  1  reports.*** 
Another  commenter  is  concerned  that 
some  lOUs  have  failed  and  will  fail  to 
file  the  required  form  or  may 
inconsistently  report  data.'** 

The  Commission  has  reviewed  the 
Form  Nos.  1  and  1-F,  in  conjunction 
with  the  comments  to  the  NOPR.  for  the 
purposes  of  calculating  annual  charges. , 
It  appears  that  information  reported  in 
the  Form  Nos.  1  and  1-F  is  not 
consistent  with  the  categorization  of 
services  proposed  in  the  NOPR. 

The  Commission  is  therefore 
instituting  a  new  information 
requirement  {designated  as  FERC 
Reporting  Requirement  No.  582)  solely 
for  the  purpose  of  assessing  annual 
charges.  The  Commission  believes  that 
this  new  requirement  should  eliminate 
the  concerns  of  the  commenters  about 
the  consistency  of  the  data  used  to 
assess  annual  charges.  The  new 
requirement  obliges  entities,  other  than 
PMAs,  which  have  rate  schedules  on  file 
with  the  Commission  to  report  adjusted 
sales  for  resale  in  kilowatt-hours,  as 
reported  in  Form  No.  1  on  page  310-311. 
Account  No.  447;  adjusted  interchange 
out  in  kilowatt-hours  as  shown  m  Form 
No.  1  on  page  328,  included  in  Account 


'"  See  supro  note  3ea 

'•«  CommenU  of  AEP  at  32. 

»"  Id  at  33 

"•  Commenls  of  SWEPCo  at  10. 


UM  I 


5AJiAV/    '"OO  i^-i 
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No.  555;  and  adjusted  transmission 
delivered  as  shown  in  Form  No.  1  on 
page  332.  Account  No.  456.  This 
information  requirement  also  redefines 
these  three  types  of  energy  transactions. 
The  following  definitions  are  to  be  used 
for  purposes  of  this  information 
reporting  requirement  only: 

Adjusted  Sales  for  Resale  for  Annual  Charge* 

This  category  includes  jurisdictional  sales 
of  energy  under  contracts  that  do  not 
anticipate  service  interruptions.  Such  energy 
must  be  available  to  a  resale  customer  at  all 
times  during  the  period  covered  by  a 
commitment,  even  under  adverse  conditions. 
Transactions  to  include  under  this  reporting 
category  are  firm  power  sales  supplying  the 
full  requirements  or  partial  requirements  of  a 
customer,  and  sales  of  energy  from  unit  or 
system  capacity  of  a  long-term  duration  (five 
years  or  more)  under  contracts  thai  do  not 
anticipate  service  interruptions  when 
capacity  is  operationally  available.  These 
transactions  include  long-term  sales  of 
capacity  and  energy  and  long-term  firm 
transmission  service. 

Adjusted  Transmission  Delivered  for  Annual 
Charges 

lurisdictional  energy  transactions  not 
included  in  the  above  Adjusted  Sales  for 
Resale  category,  involving  power  transmitted 
for  another  party  over  the  transmission 
facilities  of  the  utility  providing  service. 

Adjusted  Interchange  out  for  Annual  Charges 

jurisdictional  energy  transactions  not 
included  in  either  the  above  Adjusted  Sales 
for  Resale  category  or  the  above  Adjusted 
Transmission  Delivered  category. 

All  entities  with  rale  schedules  on  file 
at  the  Commission  must  file,  under  oath, 
the  data  requested.  This  1986 
information  must  be  filed  with  the  Office 
of  the  Secretary  within  15  days  of  the 
date  of  issuance  of  this  rule.'"  In  all 
subsequent  years,  this  information  shall 
be  filed  with  the  Office  of^he  Secretary 
by  April  30th  of  each  year.  In  the 
absence  of  this  filing,  the  Commission 
staff  may  estimate  each  entity's 
adjusted  sales  for  resale  and  adjusted 
coordination  sales  including  adjusted 
interchange  out  and  adjusted 
transmission  delivered  for  purposes  of 
computing  the  annual  charge. 

3.  Special  Individual  Requests 

Three  lOUs  petition  the  Commission 
for  special  relief  from  assessment  of 
annual  charges.  Texas  Utilities  Electric 
Company  (TUECo)  requests  deletion  of 
its  name  from  the  list  of  lOUs  that  will 
be  assessed  annual  charges.  According 
to  TUECo.  it  is  not  a  "public  utility"  as 
defined  by  the  FPA  and  it  is  "subject  to 


Commission  jurisdiction  solely  under 
sections  210.  211.  and  212  of  the  Federal 
Power  flici."'*' 

The  Commission  does  not  believe  that 
TUECo  should  be  exempt  from  annual 
charges.  TUECo  is.  to  a  limited  extent, 
subject  to  the  Commission's  jurisdiction. 
In  fact,  it  has  rate  schedules  on  file  with 
the  Commission  and  files  a  FERC  Form 
No.  1  annually.  Since  transactions  are 
made  under  the  rate  schedules  it  is  only 
fair  that  TUECo  pay  its  portion  of  the 
Commission's  expenses  allocable  to 
these  transactions. 

Houston  Lighting  &  Power  Company 
(HLAPCo).  which  has  a  single 
transmission  tariff  on  file  with  the 
Commission,  asserts  that  it  should  not 
be  assessed  an  annual  charge  because  it 
is  not  a  "public  utility"  within  the 
meaning  of  the  FTA  and  therefore 
should  not  be  assessed  charges. 
HLAPCo  relies  on  the  NOPR's  statement 
that  only  public  utilities  would  be 
assessed  annual  charges. '•• 
Alternatively.  HLAPCo  argues  that  the 
filing  fee  it  already  paid  in  conjunction 
with  its  sole  tariff  compensates  the 
Commission  for  any  costs  the 
Commission  has  incurred  on  HLAPCo's 
behalf.^o  xhus  HLAPCo  believes  that 
assessment  of  annual  charges  to  it 
would  not  constitute  the  recovery  of 
costs  of  regulating  lOUs. 

The  Commission  is  denying  HL&PCo's 
requests  for  the  same  reasons  it  denies 
TUECo's  request.  The  Commission 
incurs  administrative  costs  in  providing 
services  to  lOUs  and  other  entities 
which  have  rate  schedules  on  file  with 
the  Commission.  Every  such  entity  can 
take  advantage  of  this  program.  The 
Commission  emphasizes  that  the  lOAA. 
not  the  Budget  Act.  allows  a  fee  to  be 
assessed  only  for  a  specific  benefit 
rendered.  Under  the  Budget  Act.  the 
assessment  of  an  annual  charge  against 
entities  with  few  rate  filings  is  "fair  and 
equitable"  because,  even  if  the  entity 
files  no  requests  for  specific  benefits,  it 
nevertheless  may  be  subject  to 
Commission  review  of  accounting  or 
corporate  matters  or  benefit  from  a  host 
of  Commission  services.*' '  Annual 


»•'  To  facililale  the  timely  niing  of  the  requested 
information,  the  Commi»iion  If  terving  a  copy  of 
lhi«  rule  on  each  entity  luted  in  Appendix  F.  This 
svrvice  is  by  United  Slates  Mail,  first  clait.  on  the 
d.ilp  of  issuance  of  this  rule. 


"*•  Comment!  of  TUECo  at  2. 

»••  Comments  of  HLAPCo  at  5-«. 

""Wat*. 

•"  Theae  may  include  access  to  the 
Commission's  library  and  public  docket  room: 
availability  of  Commission  Tilings,  notices  and 
decisions  through  the  RIMS  system  of  document 
rrlhaval-  the  publication  and  indexing  of 
Commission  decisions,  regulations,  underlying 
statutes,  notices  of  proposed  rulemakings, 
rt-gulalory  preambles,  etc.  in  FERC  HrporU  and 
FERC  Statutes  &  Regulations:  the  opportunity  to 
participate  In  proceedings  in  which  the  company's 
cumpelilor*  seek  benefits;  the  availability  of 
Commission  staff  to  discuss  Informally  regulatory 
questions,  either  over  the  telephone  or  in  person; 


charge  assessments  for  these  two  Texas 
utilities  will  be  limited  to  and  based 
upon  the  number  of  kilowatt-hour 
transactions  taking  place  under  the  rate 
schedules  on  file  with  the  Commission. 

Ohio  Valley  Electric  Corporation 
(OVEC)  requests  that  the  Commission 
exempt  the  sales  transactions  between 
it  and  its  out-of-state  wholly-owned 
subsidiary  Indiana-Kentucky  Electnc 
Corporation  (IKEC).  According  to 
OVEC.  it  was  formed  by  15  lOUs  for  the 
purpose  of  supplying  the  electric  power 
requirements  of  the  United  States 
Department  of  Energy's  gaseous 
diffusion  plant."*  OVEC  claims  that 
IKEC  provides  no  retail  service  and 
makes  only  one  sale  for  resale,  the  rate 
schedule  for  which  was  filed  with  the 
Commission  on  September  10. 1953.^'^ 
OVEC  asserts  that  IKEC  should  be 
exempt  from  the  annual  charge  because 
the  two  companies'  separate  corporate 
identities  exist  only  because  of  statutory 
requirements  of  the  two  states  in  which 
they  operate.  OVEC  also  asserts  that 
assessing  it  an  annual  charge  would  be 
taking  money  out  of  DOE's  coffers  to  put 
into  the  Commission's. 

The  Commission  denies  OVEC's 
request  because  the  reason  for  its 
peculiar  structure,  while  dictated  by 
state  corporate  requirements,  still 
generates  costs  when  the  Commission 
regulates  the  transactions  between  the 
two  companies.  Indeed,  it  is  that 
structure  which  requires  that  a  sale  take 
place.  The  Commission  must  in  turn 
regulate  these  power  sales  between 
OVEC  and  IKEC.  thereby  incurring  the 
cost  of  regulation.  Since  the  Commission 
is  aware  of  no  compelling  policy  reason 
to  exempt  them  from  the  annual  charges. 
IKEC  will  be  so  assessed. 

OVEC's.  HLAPCo's  and  TUECo's 
requests  for  exemption  from  annijal 
charges  are  more  appropriately 
designated  as  waivers.  They  are  clearly 
lOUs  which  would  otherwise  be  subject 
to  annual  charge  assessment.  None  of 
them  have  alleged  that  the  criteria 
necessary  for  waiver  are  applicable  to 
their  situations."*  Thus,  the 


plus  the  more  general  advantages  which  regulation 
provides  to  the  members  of  any  regulated  industry 

•'»  Comments  at  OVEC  at  2. 

"»  As  modified  by  letter  filed  Deceml>er  1. 1977 
in  Docket  No  ER77-632  Comments  of  OVEC  ai  5. 

"♦As  noted  in  Pan  111  B  5  above,  the 
Commission  will  apply  the  same  waiver  standards 
as  now  apply  to  a  petition  for  waiver  of  all  or  part 
of  a  filing  fee  A  company  requesting  waiver  of  a 
filing  fee  must  show  that  it  is  economically  unable 
10  pay  all  or  part  of  the  fee  or  that  such  payment 
would  place  it  in  financial  distress  or  emergency.  18 
CFR  381  106  (1986).  The  Commission  will  impose  the 
same  stringent  standard  to  requests  for  waiver  of 
annual  charges  because  any  charges  waived  for  one 

Continueil 
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Commission  concludes  that  these  lOUs 
should  be  assessed  annual  charges. 
Finally,  the  Commission  does  not 
believe  that  any  of  the  three  petitioners 
will  suffer  a  significant  monetary  drain 
on  their  financial  resources  because  of 
these  annual  charges.  Annual  charges 
will  be  assessed  against  those  entities 
which  (1)  have  rate  schedules  on  file  for 
sales  for  resale  and  coordination 
(interchange  out  and  transmission 
delivered)  sales,  and  (2)  are  required  to 
file  FERC  Form  No.  1  or  1-F.  If  an  entity 
has  few  or  no  sales  under  these  rate 
schedules,  it  will  be  assessed  little  or  no 
annual  charges. 

VII.  Regulatory  Flexibility  Act 

When  the  Commission  is  required  by 
section  553  of  the  Administrative 
Procedure  Act  ^^*  to  publish  a  notice  of 
proposed  rulemaking,  it  is  also  required 
by  section  603  of  the  Regulatory 
Flexibility  Act  (RFA)  ^"*  to  prepare  and 
make  available  for  public  comment  an 
initial  regulatory  flexibility  analysis. 
unless  the  Commission  certifies 
pursuant  to  the  RFA  that  the  proposed 
rule  would  not  have  a  "significant 
economic  impact  on  a  substantial 
number  of  small  entities."  '"  The  RFA 
is  intended  to  ensure  careful  and 
informed  agency  consideration  of  rules 
that  may  significantly  affect  small 
entities  and  to  encourage  consideration 
of  alternative  approaches  to  minimize 
harm  to  or  burdens  on  small  entities. 

In  this  case,  the  RFA  requires  the 
Commission  to  analyze  only  the  impacts 
on  small  entities  that  would  be  subject 
to  this  rule.  As  discussed  before,  this 
rule  would  only  apply  to  four  distinct 
classes  of  entities — interstate  natural 
gas  pipeline  companies  regulated  under 
th^  NGA  and  the  NGPA.  public  utilities. 
electric  cooperatives  and  Federal  Power 
Marketing  Agencies  regulated  under  the 
FPA  and  related  statutes,  and  interstate 
oil  pipeline  companies  regulated  under 
the  ICA.  However,  the  Commission  has 
proposed  not  to  assess  annual  charges 
against  specific  small  entities,  such  as 
natural  gas  pipelines  with  annual  sales 
and  transportation  volumes  not 
exceeding  200,000  Mcf  in  each  of  the 
three  years  immediately  preceding  the 
billing  year,  electric  cooperatives 
without  rates  on  file  with  the 
Commission;  those  entities  that  apply 
for  qualifying  facility  status  under 
PURPA;  and  those  entities  that  seek 


company  must  be  paid  the  following  year  by  all  of 
the  program  s  regulated  companies,  due  to  the 
Budget  Act's  requirement  that  the  Commission 
recover  all  its  costs. 

»"  5  U.S.C.  553(1982). 

»'•  5  U.S.C  601-612  (1982). 

»"  5  U.S.C.  fl05(b)  (1962). 


review  of  DOE  adjustment  denials  and 
remedial  orders. 

One  commenter  contends  that 
multiple  assessment  of  annual  charges 
on  the  same  kilowatt-hours  will  have  a 
"significant  economic  impact"  on  the 
small  entities  which  comprise  electric 
cooperatives.'''*  The  Commission  does 
not  believe  that  the  sale-for-resale 
assessment  on  the  order  of  only  $.001 
per  kilowatt-hour  constitutes  a 
"significant"  economic  impact  under  the 
Regulatory  Flexibility  Act. 

Overall,  the  Commission  does  not 
believe  that  this  rule  will  have  a 
significant  direct  impact  on  small 
entities.  Specifically,  most,  if  not  all, 
jurisdictional  natural  gas  pipeline 
companies,  public  utilities,  power 
marketing  agencies,  and  oil  pipeline 
companies  that  would  be  assessed 
annual  charges  under  this  rule  do  not 
fall  within  the  RFA's  definition  of  small 
entity  because  most  jurisdictional 
natural  gas  pipeline  companies,  public 
utilities,  power  marketing  agencies,  and 
oil  pipeline  companies  subject  to  this 
rule  are  too  large  to  be  considered 
"small  entities."  '"  Therefore,  the 
Commission  certifies  that  this  rule  will 
not  have  a  "significant  economic  impact 
on  a  substantial  number  of  small 
entities." 

VIII.  Paperwork  Reduction  Act 
Statement 

The  Paperwork  Reduction  Act  '*°  and 
the  Office  of  Management  and  Budget 
(OMB)  regulations  '*'  require  that  0MB 
approve  certain  information  collection 
requirements  imposed  by  agency  rule. 
On  May  28, 1987,  the  OMB  approved  for 
90  days  information  collection 
requirements  in  18  CFR  382.105  and 
382.201(b)(4)  under  OMB  Control 
Number  1902-0132,  supplemental 
reporting  requirements  and  revisions  to 
FERC  Form  Nos.  2  and  2-A  under  OMB 
Control  Numbers  1902-0028  and  1902- 
0030  respectively,  and  the  natural  gas 
rate  annual  charge  adjustment  clause 
filing  requirement  in  18  CFR 
154.38(d)(6)(i)  under  OMB  Control 
Number  1902-0070. 

IX.  Notice  and  Comment 

The  Commission  finds  good  cause  for 
making  §  382.201(b)(4)  of  the 
Commission's  regulations  effective  upon 
less  than  30  days'  notice.  That 
regulation  requires  a  public  utility  to  file 
certain  sales-for-resale  and  coordination 
sales  data  with  the  Commission  within 


fifteen  days  from  the  issuance  of  this 
rule. 

Notice  and  comment  procedures  are 
not  required  under  the  Administrative 
Procedure  Act  when  the  agency  for  good 
cause  finds  that  notice  and  comment  is 
impracticable,  unnecessary,  or  contrarj' 
to  the  public  interest.'**  The  legislative 
history  of  the  Administrative  Procedure 
Act  indicates  that  notice  and  comment 
is  impracticable  "when  the  de  and 
required  execution  of  the  agency 
functions  would  be  unavoidably 
prevented  by  its  undertaking  public  rule- 
making proceedings."  '*' 

The  Commission  finds  that,  in  this 
instance,  providing  for  notice  and 
comment  before  the  issuance  of  this 
portion  of  the  final  rule  is  impractical 
and  unnecessary.  Congress  required  the 
Commission  to  issue  a  rule  requiring 
pa^inent  of  the  first  annual  charge  bills 
by  the  end  of  fiscal  year  1987.'**  To 
meet  this  deadline,  the  Commission 
must  have  the  sales-for-resale  and 
coordination-sales  data  by  mid-June 
1987.  The  Commission  thus  doe^  not 
have  sufficient  time  to  allow  for  notice 
and  comment  prior  to  the  effective  date 
of  §  382.201(b)(4).  Therefore,  the 
Commission  is  making  that  regulation 
effective  immediately.'** 

X.  Effective  Date 

Section  382.201  (b)(4]  of  the 
Commission's  regulations  will  be 
effective  May  29, 1987.  All  other 
amendments  made  by  this  final  rule  will 
be  effective  on  July  6. 1987. 

List  of  Subjects 

18  CFR  Part  154 

Alaska,  Natural  gas.  Pipelines, 
Reporting  and  recordkeeping 
requirements. 

18  CFR  Part  375 

Authority  delegations  (government 
agencies).  Seals  and  insignia.  Sunshine 
Act, 

18  CFR  Pari  382 

Annual  charges. 

In  consideration  of  the  foregoing,  the 
Commission  amends  Parts  154  and  375 
of,  and  adds  Part  382  to.  Chapter  I,  Title 
18.  Code  of  Federal  Regulations,  as  set 
forth  below. 


»'•  Comments  of  GSEC  at  6-B 
"•  5  U.S.C.  601(6)  (1982). 
"0  44  U.S.C.  3501-3520  (1982). 
"'5  CFR  Part  1320  (1966). 


'"5U.S.C.  553(b)(B)(1982). 

"»  Senate  Rep.  No.  752  79th  Cong..  Ist  Seas.  16 
(1945). 

'•'  See  Budget  Act  section  3401(d). 

'"  As  noted  in  Part  VI  C  2  above,  to  facilitate  the 
electric  entities'  timely  filing  of  this  data,  the 
Commission  is  serving  a  copy  of  this  rule  on  each 
such  entity  listed  In  Appendix  F.  This  service  is  by 
United  States  Mail,  first  class,  on  the  date  of 
issuance  of  this  rule. 
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By  direction  of  lh«  Commitsiun. 
Kenneth  F.  Plumb,  •       ' 

Srcrftarv  '     ' 

PART  154— (AMENDEOl 

1.  The  authority  citation  of  Part  154  is 
revised  to  read  as  follows: 

Autiiarity:  Omnibu*  Budget  Reconciliation 

Act  of  19ttb.  Pub.  L  No.  99-509.  Title  111. 
Subtitle  E.  Sec.  3401  (Oct.  21. 1986J;  Natural 
Gai  Act.  15  U.S.C.  717-717w  (1982):  Natural 
Gas  Policy  Act,  15  U  S.C.  3301-3432  (1982): 
Administrative  Procedure  Act.  5  U.S.C.  551- 
557  (19B2):  Interstate  Commerce  An.  49 
use.  1-27  (1976^  Department  of  Knergy 
Organization  Act  42  U.S.C  7102-7352  (1962): 
E.O.  12009.  3  ere  1978  Comp..  p.  142;  Federal 
Power  Act.  16  U.S.G  791a-«28c  (19B2);  Public 
Utility  Regulatory  Policies  Act.  18  U.S.C. 
2601-2645  (1982). 

2.  In  S  154.38,  a  new  paragraph  (d)(6) 
is  added  to  read  as  follows: 

S  154.36     Composition  of  rste  sctiedute. 

•  •  •  *  • 

(d)  Statement  of  rate. 

*  •        •        •        •  X 

(6)(i]  A  natural  gas  pipeline  company 
may  adjust  its  rates  annually  to  recover 
from  its  customers  annual  charges 
assessed  it  by  the  Commission  under 
Part  382  of  this  chapter  pursuant  to  an 
annual  charge  adjustment  clause  (ACA 
clause).  The  ACA  clause:  (A)  Must  be 
filed  with  the  Commission;  (B)  must 
indicate  the  amount  of  annual  charges  to 
be  flowed  through  per  unit  of  energy 
sold  or  transported  (ACA  unit  charge); 
and  (C)  can  only  be  effective  if 
approved  by  the  Commission.  A  natural 
gas  pipeline  choosing  to  recover  its 
annual  charges  pursuant  to  an  ACA 
clause  must  use  the  ACA  unit  charge 
specified  by  the  Commission  at  the  time 
the  Commission  calculates  the  annual 
charge  bills. 

(ii)  A  company  must  reflect  the  ACA 
unit  charge  in  each  of  its  rate  schedules 
applicable  to  sales  or  transportation 
deliveries.  The  company  must  apply  the 
ACA  unit  charge  to  the  commodity 
component  of  rate  schedules  with  two- 
part  rates. 

(iii)  Changes  to  the  ACA  unit  charge 
must  be  filed  annually  to  reflect  the 
annual  charge  unit  rate,  as  authorized 
by  the  Commission  each  fiscal  year. 
Any  tariff  filings  made  by  the  company 
to  change  its  ACA  unit  charge  must 
meet  the  notice  requirements  of  $  154.22 
of  this  part. 

(iv)  Only  if  the  company  has  paid  the 
applicable  annual  change  in  compliance 
with  S  382.103  of  this  chapter.  iU  ACA 
unit  charge  can  go  into  effect. 

(v)  A  company  may  recover  annual 
charges  through  an  ACA  unit  charge 
only  if  its  rates  do  not  otherwise  reflect 
the  costs  of  annual  charges  assessed  by 


the  Commission  under  5  382.106(a)(i)  of 

this  chapter. 

•  •         •         •        • 

PART  375— (AMENDED) 

3.  The  authority  citation  of  Part  375  is 
revised  to  read  as  follows: 

Authority-  t>mnit7us  Feuds'"'  Rrooncilalitm 
Act  of  19ee.  Puii  1.  No  9<»- 509.  Title  lit 
Subtitle  F,  Sec  3401  ((Jrt   Z\.  \9m\: 
Department  of  hjitrxy  OrgMiiixation  Act  42 
use.  7101-7352  (1982);  E.O.  12009.  3  CFR 
1978  Comp.,  p.142;  AdminisUative  Procedure 
Act  5  U.S.C.  551-557  (1982). 

4.  In  i  375.306,  a  new  paragraph  (j)  is 
added  to  read  as  follows: 

§  375.306     D«l««attons  to  tha  Oil  Pipeline 
Board. 

•  •         •         •         « 

(i)  Deny  or  accept,  in  whole  or  part 
petitions  for  waiver  of  annual  charges 
prescribed  in  {  382.203  of  this  chapter  in 
accordance  with  the  standard  set  forth 
in  S  382.105  of  this  chapter. 

5.  In  5  375.307.  a  new  paragraph  (w)  is 
added  to  read  as  follows: 

§  375  307    D«(*«atk>ns  to  tt>e  Dkector  of 

tt>«  Offtc*  of  PIpelina  and  Pro<>uc«f 

R«gulatk>ft. 

.  ,  •  *  • 

(w)  Deny  or  accept,  in  whole  or  part, 
petitions  for  waiver  of  annual  charges 
prescribed  in  S  382.202  of  this  chapter  in 
accordance  with  the  standard  set  forth 
in  S  382.105  of  this  chapter. 

6.  In  \  375.308,  a  new  paragraph  (v)  is 
added  to  read  as  follows- 

§  375.308     Datcfiationa  to  the  Dtractor  of 
tt^  Office  of  Electric  Power  Regutation. 

•  *         •         •         * 

(v)  Deny  or  accept  in  whole  or  part 
petitions  for  waiver  of  annutil  charges 
prescribed  in  i  382.201  of  this  chapter  in 
accordance  with  the  standard  set  forth 
in  S  382.105  of  this  chapter. 

7.  A  new  Part  382  is  added  to  read  as 
follows: 

PART  382— ANNUAL  CHARGES 
Subpart  A — General  Provlslona 

Sec. 

382.1(n  Purpose. 

382.102  DeHnitions. 

382.103  Payment. 

382.104  Enforcement 

382.105  Waiver. 

382.106  Accounting  for  annual  charges  paid 
under  Part  382. 

Subpart  8— Assessment  of  Annual  Charges 

382.201  Annual  charges  under  Parts  II  and 
III  of  the  Federal  Power  Act  and  related 
statutes. 

382.202  Annual  charges  onder  the  Natural 
Gas  Act.  Natural  Gas  PoMcy  Act  and 
related  statutes. 


382  203     Annual  charges  under  the  Interstate 
Commerce  Act. 
Aulhortty:  Omnibus  Budget  Reconciliation 
Ad  of  l<>a6  Pub  I.  No  99-509.  Title  III, 
Subtitle  E.  sec  MOl  (Oct  21.  1986): 
Department  of  F.nenrv  Orsanization  .^^1  42 
U.S.C  7101-7352  (1«CI.  KO   U"009,  3  CKR 
1978  Comp.  p  142  Aiiminjjtrative  Proi*<iure 
Act  5  U  S.C.  S51-667  {\MZi.  Natural  C.d»  .^ct 

15  use.  717-717W  (1982).  Federal  Power  Act 

16  use.  791a-828c  (1962);  Natural  Gas 
Policy  Act.  15  use.  3301-3432  (1982).  Public 
Utility  Regulatory  Pohcies  Act.  16  U.S.C 
2801-2645  (1982);  Interstate  Commerce  Act.  49 
use.  1-27  (1976) 

Subpart  A — General  Provisions 

§382.101     Purpoaa. 

The  purpose  of  this  part  is  to  establish 
procedures  for  calculating  and  assessing 
annual  charges  to  ri'imhurse  the  Unitt'd 
Slates  for  all  of  the  costs  incurred  by  the 
Commission,  other  than  costs  incurred 
in  administennjj  Part  1  of  the  Federal 
Power  Act  and  costs  recovered  through 
the  Commission  8  filing  fees. 

§382.102     Defir\itJona. 

For  the  purpose  of  this  part: 

(a)  "Natural  gas  pipeline  company" 
means  any  person: 

(1)  Engaged  in  natural  gas  sales  for 
resale  or  natural  gas  transportation 
subject  to  the  jurisdiction  of  the 
Commission  under  the  Natural  Gas  Act 
whose  sales  for  resale  and 
transportation  exceed  200.000  Mcf  at 
14.73  psi  (60  'F)  in  any  of  the  three 
calendar  years  immediately  pi^reding 
the  fiscal  year  for  which  the 
Commission  is  assessing  annual 
charges:  and 

(2)  Not  engaged  soley  in  "first  sales" 
of  natural  gas  as  that  term  is  defined  in 
section  2(21)  of  the  Natural  Gas  Pohcy 
Act  of  1978;  and 

(3)  To  whom  the  Commission  has  not 
issued  a  Natural  Gas  Act  section  7(f) 
declaration. 

(b)  "Public  utility"  means  any  person 
who  owns  or  operates  facilities  subject 
to  the  jurisdiction  of  the  Commission 
under  Parts  n  and  HI  of  the  Federal 
Power  Act,  and  who  has  rate 
schedule(s)  on  file  with  the  Commission 
and  who  is  not  a  "qualifying  small 
power  producer"  or  a  "qualifying 
cogenerator ',  as  those  terms  are  defined 
in  section  3  of  the  Federal  Power  Act,  or 
the  United  Stales  or  a  state,  or  any 
political  subdivision  of  the  United  States 
or  a  state,  or  any  agency,  authority,  or 
instrumentality  of  the  United  States,  a 
state,  piolitical  subdivision  of  the  United 
States,  or  political  subdivision  of  a  state. 

(c)  "Oil  pipeline  company"  means  any 
person  engaged  in  the  transportation  of 
crude  oil  and  petroleum  products 


subject  to  the  Commission's  jurisdiction 
under  the  Interstate  Commerce  Act. 

(d)  "Natural  gas  regulatory  program" 
is  the  Commission's  regulation  of  the 
natural  gas  industry  under  the  Natural 
Gas  Act:  Natural  Gas  Policy  Act  of  1978: 
Alaska  Natural  Gas  Transportation  Act; 
Public  Utility  Regulatory  Policies  Act: 
Department  of  Energy  Organization  Act: 
Outer  Continental  Shelf  Lands  Act;    , 
Energy  Security  Act;  Regulatory 
Flexibility  Act:  Crude  Oil  Windfall 
Profit  Tax  Act;  National  Environmental 
Policy  Act;  National  Historic 
Preservation  Act. 

(e)  "Electric  regulatory  program"  is 
the  Commission's  regulation  of  the 
electric  industry  under  Parts  II  and  III  of 
the  Federal  Power  Act:  Public  Utility 
Regulatory  Policies  Act:  Powerplant  and 
Industrial  Fuel  Use  Act;  Department  of 
Energy  Organization  Act;  Energy 
Security  Act:  Regulatory  Flexibility  Act; 
Pacific  Northwest  Electric  Power 
Planning  and  Conservation  Act;  Flood 
Control  and  River  and  Harbor  Acts; 
Bonneville  Project  Act;  Federal 
Columbia  River  Transmission  Act: 
Reclamation  Project  Act;  Nuclear  Waste 
Policy  Act;  National  Environmental 
Policy  Act;  and  the  Public  Utility 
Holding  Company  Act. 

(f)  "Oil  regulatory  program"  is  the 
Commission's  regulation  of  the  oil 
pipeline  industry  under  the  Interstate 
Commerce  Act;  Department  of  Energy 
Organization  Act:  Regulatory  Flexibility 
Act:  Outer  Continental  Shelf  Lands  Act; 
and  the  Crude  Oil  Windfall  Profit  Tax 
Act. 

(g)  "Person"  means  an  individual, 
partnership,  corporation,  association, 
joint  stock  company,  public  trust,  or 
organized  group  of  persons,  whether 
incorporated  or  not. 

(h)  "Adjusted  sales  for  resale 
activities"  means  the  portion  of  the 
Commission's  electric  regulatory 
program  devoted  to  the  regulation  of 
sales  for  resale.  a 

(i)  "Adjusted  sales  for  resale"  are  the 
jurisdictional  sales  of  energy  under 
contracts  that  do  not  anticipate  service 
interruptions  Such  energy  must  be 
available  to  a  resale  customer  at  all 
times  during  the  period  covered  by  a 
commitment,  even  under  adverse 
conditions.  Transactions  to  include 
under  this  reporting  category  are  firm 
power  sales  supplying  the  full 
requirements  or  partial  requirements  of 
a  customer,  and  sales  of  energy  from 
unit  or  system  capacity  of  a  long-term 
duration  (five  years  or  more)  under 
contracts  that  do  not  anticipate  service 
interruptions  when  capacity  is 
operationally  available.  These 
transactions  include  long-term  sales  of 


capacity  and  energy  and  long-term  firm 
transmission  service. 

(j)  "Adjusted  transmission  delivered" 
are  jurisdictional  energy  transactions 
not  included  in  the  above  "Adjusted 
sales  for  resale"  category,  involving 
power  transmitted  for  another  party 
over  the  transmission  facilities  of  the 
utility  providing  service. 

(k)  "Adjusted  interchange  out"  are 
jurisdictional  energy  transactions  not 
included  in  either  the  above  "Adjusted 
sales  for  resale"  categor>'  or  the  above 
"Adjusted  transmission  delivered  " 
category. 

(I)  "Adjusted  coordination  sales 
activities"  means  the  portion  of  the 
Commission's  electric  regulatory 
program  consisting  of  the  regulation  of 
ail  jurisdictional  sales  of  energy  except 
adjusted  sales  for  resale  activities. 

(m)  "Adjusted  sales  for  resale 
kilowatt-hours"  means  the  number  of 
kilowatt-hours  of  electrical  energy  (1) 
sold  under  contracts  that  do  not 
anticipate  service  interruptions,  (2) 
reported  as  adjusted  sales  for  resale 
under  section  382.201(b)(4)  of  this  Part, 
and  (3)  the  rates,  charges,  terms  and 
conditions  of  which  are  regulated  by  the 
Commission. 

(n)  "Adjusted  coordination  sales 
kilowatt-hours  "  means  the  number  of 
kilowatt-hours  of  electrical  energy  that 
are  (1)  not  adjusted  sales  for  resale 
kilowatt-hours,  (2)  reported  as  adjusted 
interchange  out  and  adjusted 
transmission  delivered  under  section 
382.201(b)(4)  of  this  Part,  and  (3)  the 
rates,  charges,  terms  and  conditions  of 
which  are  regulated  by  the  Commission. 

(o)  "Operating  revenues"  means  the 
monies  (1)  received  by  an  oil  pipeline 
company  for  providing  common  carrier 
services  regulated  by  the  Commission, 
and  (2)  included  in  FERC  Account  No. 
200,  210  or  220  in  FERC  Annua!  Report 
Form  No.  6.  page  301,  lines  1,  2,  and  3, 
column  d.  under  Part  352  of  the 
Commission's  regulations. 

(p)  "Fiscal  year"  means  the  twelve- 
month period  that  begins  on  the  first  day 
of  October  and  ends  on  the  last  day  of 
September. 

(q)  "Preceding  calendar  year"  means 
the  twelve-month  period  that  begins  on 
the  first  day  of  Januarj'  and  ends  the  last 
day  of  December  and  immediately 
precedes  the  end  of  the  fiscal  year  for 
which  the  Commission  is  assessing 
annual  charges. 

(r)  "Adjusted  costs  of  administration"' 
means  the  difference  between  the 
estimated  costs  of  administering  a 
regulatory  program  for  each  fiscal  year 
adjusted  to  reflect  any  overcoUection  or 
undercollection  of  cost  attributable  to 
that  regulatory  program  in  the  annual 
charge  assessment  for  the  preceding 


fiscal  year,  and  the  estimated  amount  of 
filing  fees  collected  during  that  fiscal 
year  under  the  provisions  of  Parts  346 
and  381  of  the  Commission's  regulations 
for  activities  that  relate  to  that 
regulatorv'  program 

(s)  "Power  Marketing  Agencies" 
means  the  Bonneville  Power 
Administration,  the  Alaska  Power 
Administration,  the  Southeastern  Power 
Administration,  the  Southwestern  Power 
Administration,  and  the  Western  Area 
Power  Administration. 

§  382.103    Payment 

(a)  Annual  charges  assessed  under 
this  part  must  be  paid  within  45  days  of 
the  issuance  of  the  bill  by  the 
Commission,  unless  a  petition  for 
waiver  has  been  filed  under  §  382.105  of 
this  part. 

(b)  Payment  must  be  made  by  check, 
draft,  or  money  order,  payable  to  the 
United  States  Treasury. 

(c)  If  payment  is  not  made  within  45 
days  of  issuance  of  a  bill,  interest  will 
be  assessed.  Interest  will  be  computed 
in  accordance  with  §  154.67(c)(2){iii)  of 
this  chapter,  from  the  date  on  which  the 
bill  becomes  delinquent. 

§  382.104    Enforcement 

The  Commission  may  refuse  to 
process  any  petition,  application,  or 
other  filing  submitted  by  or  on  the 
behalf  of  any  person  that  does  not  pay 
the  annual  charge  assessed  when  due, 
or  may  take  any  other  appropriate 
action  permitted  by  law. 

§382.105    Waiver. 

(a)  Filing  of  petition.  Any  annual  ^ 
charges  bill  recipient  may  submit  a 
petition  for  waiver  of  the  regulations  in 
this  part  An  original  and  two  copies  of 

a  petition  for  waiver  must  include 
evidence,  such  as  a  financial  statement, 
clearly  showing  either  that  the  petitioner 
does  not  have  the  money  to  pay  all  or 
part  of  the  annual  charge,  or,  if  the 
petitioner  does  pay  the  annual  charge, 
that  the  petitioner  will  be  placed  in 
financial  distress  or  emergency. 
Petitions  for  waiver  must  be  filed  with 
the  Office  of  the  Secretary  of  the 
Commission  within  15  days  of  issuance 
of  the  bill. 

(b)  Decision  on  petition.  The 
Commission  or  its  designee  will  review 
the  petition  for  waiver  and  then  will 
notify  the  applicant  of  its  grant  or 
denial,  in  whole  or  in  part.  If  the  petition 
is  denied  in  whole  or  in  part,  the  annual 
charge  becomes  due  30  days  from  the 
date  of  notification  of  the  denial. 


UM  I 


21294 


F€»deral  Register  /   Vol.  52.  No.  106  /  Friday,  June  5.  1987  /  Rules  and  Regulations 


Federal  Regiater  /  Vol    52.  No.  108  /  Friday.  June  5.  1987  /  Rules  and  Regulations  21295 


§382. 106     Accounting  lor  annual  ch«rg«« 
paid  under  Part  382. 

i,il  Any  n.iturHl  gas  pipoline  company 
subject  to  the  provisions  of  this  part 
must  account  for  annual  charges  paid  by 
charging  the  amount  to  either  Account 
No.  928.  Regulatory  Commission 
Expenses,  of  the  Commission's  Uniform 
System  of  Accounts,  or  the  natural  gas 
pipeline  company's  annual  charge 
adjustment  clause  prescribed  in 
S  154.38(d)(6)  of  this  chapter. 

(b)  Any  public  utility  subject  to  the 
provisions  of  this  Part  must  account  for 
annual  charges  paid  by  charging  the 
amount  to  Account  No.  928,  Regulatory 
Commission  Expenses,  of  the 
Commission's  Uniform  System 
Accounts. 

(c)  Any  oil  pipeline  company  subject 
to  the  provisions  of  this  Part  must 
account  for  annual  charges  paid  by 
charging  the  amount  to  Account-^.  510. 
Supplies  and  Expenses,  of  th^       ^ 
Commission's  Uniform  System  of 
Accounts. 

Subpart  B — Annual  Charg«9 

i  3«2  20 1     Annual  chargwa  under  Part*  II 
and  III  of  th«  Fadaral  Powar  Act  and  raiatad 
•tatutas. 

(d)  Determination  of  costs  to  be 
assessed  against  public  utilities.  The 
adjusted  costs  of  administration  of  the 
electric  regulatory  program,  excluding 
the  costs  of  regulating  the  Power 
Marketing  Agencies,  will  be  apportioned 
between  adjusted  sales  for  resale 
activities  and  adjusted  coordination 
sales  activities  in  proportion  to  the  total 
staff  lime  dedicated  to  each.  The 
amount  apportioned  to  adjusted  salea 
for  resale  activities  will  constitute 
"adjusted  sales  for  resale  coats."  and 
the  amount  apportioned  to  adjusted 
coordination  sales  activities  will 
constitute  "adjusted  coordination  sales 
costs." 

(b)  Determination  of  annual  charges 
to  be  assessed  against  public  utilities. 
(1)  The  adjusted  sales  for  resale  costs 
determined  under  paragraph  (a)  of  this 
section  will  be  assessed  against  each 
public  utility  based  on  the  proportion  of 
the  adjusted  sales  for  rrsale  kilowatt- 
hours  of  each  public  utility  in  the 
immediately  preceding  reporting  year 
(either  a  calendar  year  or  Tiscal  year, 
depending  on  which  accounting 
convention  is  used  by  the  public  utility 
to  be  charged)  to  the  sum  of  the  adjusted 
sales  for  resale  kilowatt-hours  in  the 
immediately  preceding  reporting  year  of 


ail  public  utilities  being  assessed  annual 
charges. 

(2)  The  adjusted  coordination  sales 
costs  determined  unrfer  paragraph  fa)  of 
this  section  will  be  assessed  against 
each  public  utility  based  on  the 
proportion  of  the  adjusted  coordination 
sales  kilowatt-hours  of  each  public 
utility  in  the  immediately  preceding 
reporting  year  (either  a  calendar  year  or 
fiscal  year,  depending  on  which 
accounting  convention  is  used  by  the 
public  utility  to  be  charged)  to  the  sum 
of  the  adjusted  coordination  sales 
kilowatt-hours  in  the  immediately 
preceding  reporting  year  of  all  public 
utilities  being  assessed  annual  charges. 

(3)  The  annual  charges  assessed 
against  each  public  utility  will  be  the 
sum  of  the  amounts  determined  in 
paragraphs  (b)(1)  and  (b)(2)  of  this 
section. 

(4)  Reporting  requirement,  (i)  For 
purposes  of  computing  annual  charges,  a 
public  utility,  as  defined  in  }  382.102(b) 


of  this  part,  subiert  to  the  provisions  of 
this  part,  must  submit  under  oath  fo  the 
Office  of  the  Secretary  of  the 
Commission,  by  )une  13.  1987.  and  by 
April  30  of  each  year  thereafter,  an 
original  and  conformed  copies  of  the 
following  information  (designated  as 
FERC  Reporting  Requirement  No  582): 

(A)  The  total  annual  adiusted  sales  for 
resale  kilowatt-hours,  as  defined  in 

S  382.102(m)  of  this  part;  and 

(B)  The  total  annual  adjusted 
coordination  sales  kilowatt-hours,  as 
defined  in  S  382.102(n)  of  this  part. 

(ii)  The  data  required  in  paragraphs 
(4)(a)  (i)  and  (iil  of  this  section  will  be 
derived  from  information  reported  to  the 
Commission  annually  in  the  hTRC  Form 
Nos.  1  and  1-F.  For  purposes  of 
computing  annual  charges,  the 
definitions  m  {  382.102(i)-(l)  of  this  part 
will  be  used  in  conjunction  with  the 
following  worksheet  to  determine  data 
reported  in  paragraphs  (4)(a)  (i)  and  (ii) 
of  this  section. 


Worksheet.— As  Reported  on  the  FERC  Form  njo.  i 

[Amounts  m  kilowatt-hoursl 


Annual  charge  categones 

Form  1 

sales  lor 

resale 

Form  1 

changa 
out 

Form  1 

transmis- 
sion 
delivered 

totals 

Total*  Irom  lorm  1 _«. — 

(A) 
Adjusted  sales  lor  resale  for  A/C  purpoaea 

(B) 
Coordinatton  sales  including  transmission  da- 
Hvarad  and  mtercfTangp  out  for  A/C  pur- 
poaas                           > 

(•) 

(•) 

(•) 

(') 

Must  agree  wrth  totals  shown  in  Form  No.  1,  on  pages  310-311,  included  in  Account  No. 

447 

•Must  agree  ¥OTth  total  mterct^ange  out  shown  in  Form  No.  1,  on  page  328.  Included  p^ 
Account  No  555  ^         ,.      ^  ...        ,  ^._.  „ 

«  Must  agree  with  total  transmwaion  delivered  shown  in  Form  No.  1.  on  page -332.  mcioded  m 
Account  No.  456.  ""  « 

•  Total  A-t-B  =  ToUl  '-►•-»-•. 


(c)  Determination  of  annual  charges 
to  be  assessed  against  power  marketing 
agencies.  The  adjusted  costs  of 
administration  of  the  electric  regulatory 
program  as  it  applies  to  pcwcr 
marketing  agencies  will  be  assessed 
against  each  power  marketing  agency 
based  on  the  proportion  of  the  kilowatt- 
hours  of  sales  of  each  power  marketing 
agency  in  the  immediately  preceding 
fiscal  year  to  the  sum  of  the  kilowatt- 
hours  of  sales  m  the  immediately 


preceding  fiscal  year  of  all  power 
marketing  agencies  being  assessed 
annual  charges. 

5  382  ?02    Anmjal  charges  under  the 
Natural  Ga*  Ad  awl  Natural  Oaa  Policy  Act 
of  1978  ary]  related  statutea. 

Th>'  aditisted  ci^sts  of  administration 
of  the  natural  gas  regulatory  program 
will  be  assessed  against  each  natural 
gas  pipeline  company  based  on  the 
proportion  of  the  total  junsdictional  gas 
subject  to  Commission  regulation  which 


was  sold  and  transported  by  each 
company  in  the  immediately  preceding 
calendar  year  to  the  sum  of  the 
jurisdictional  gas  subject  to  Commission 
regulation  which  was  sold  and 
transported  in  the  immediately 
preceding  calendar  year  by  all  natural 
gas  companies  being  assessed  annual 
charges. 

;  382.203    Annual  charges  under  the 
Interstate  Commerce  Act. 

(a)  The  adjusted  costs  of 
administration  of  the  oil  regulatory 
program  will  be  assessed  against  each 
oil  pipeline  company  based  on  the 
proportion  of  the  total  operation 
revenues  of  each  oil  pipeline  company 
for  the  immediately  preceding  calendar 
year  to  the  sum  of  the  operating 
revenues  for  the  immediately  preceding 
calendar  year  of  all  oil  pipeline 
companies  being  assessed  annual 
charges. 

(b)  No  oil  pipeline  company's  annual 
charge  may  exceed  a  maximum  charge 
estalilished  each  year  by  the 
Commission  to  equal  6.339  percent  of 
the  adjusted  costs  of  administration  of 
the  oil  regulatory  program.  The 
maximum  charge  will  be  rounded  to  the 
nearest  $1000  For  every  company  with 
an  annual  charge  determined  to  be 
above  the  maximum  charge,  that 
company's  annual  charge  will  be  set  at 
the  maximum  charge  and  any  amount 
above  the  maximum  charge  will  be 
reapportioned  to  the  remaining 
companies  The  reapportionment  will  be 
computed  using  the  method  outlined  in 
paragraph  (a)  of  this  section  (but 
excluding  any  company  whose  annual 
charge  is  already  set  at  the  maximum 
amounti  This  procedure  will  be 
repeated  until  no  company's  annual 
charge  exceeds  the  maximum  charge. 

Note.— Appendices  A  through  F  will  not 
appear  in  the  Code  of  Fcrlpral  Regulations. 

Appendix  A — List  of  90  Comm«nlers 

Allegheny  Power  System.  Inc. 

American  F.lectric  Power  Service  Corporation 

American  Gas  Association 

American  Paper  Institute.  Inc. 

American  Petrofina  Pipe  IJne  Company 

ANR  Pipe  Line  Company 

ARCO  Pipe  Line  Company 

Association  of  Oil  Pipe  Lines 

Association  of  Texas  Intrastate  Natural  Gas 

Pipelines 
Baltimore  Gas  and  Electric  Company 
Boston  Edison  Company  et  al. 
Central  Illinois  Public  Service  Company 
Champlin  Petroleum  Company 
Cincinnati  Gas  &  Electric  Company  et  al. 
Cities  Services  Oil  4  Gas  Company 
Columbia  Gag  Transmission  Corporation 
Commonwealth  Edison 
Connecticut  Natural  Gas  Corporation 
Consolidated  Edison  Company  of  New  York 
Consolidated  Gai  Transmission  Corporation 
Detroit  Edison  Company 


Duke  Power  Company 

Eastern  Shore  Natural  Gag  Company 

Edison  Electric  Inititute 

Electric  Utiiitieg 

Enterprise  F*ipeline  Company 

Exxon  Pipeline  Company 

Flonda  Power  A  Ligiit  Company 

Florida  Public  Utilities  Company 

Georgia  Power  Company 

Golden  Spread  Electric  Cooperative.  Inc. 

Granite  State  Gas  Transmission.  Inc. 

Houston  Lighting  4  Power  Company 

Independent  Petroleum  Association  of 

America 
Interstate  Natural  Gas  Association  of 

America 
Interstate  Power  Company 
lowa-lthnois  Gag  and  Electric  Company 
Iowa  Power  and  Light  Company 
Iowa  Southern  Utilities  Company 
Iowa  State  Utilitieg  Board 
Kansas  Gas  and  Electric  Company 
Lawrenceberg  Gas  Transmission  Corporation 
Lone  Star  Gas  Company 
Middle  South  Utilitiei,  Inc. 
Montana  Power  Company 
National  Fuel  Gas  Distribution  Corporation 
Natural  Gas  Supply  Assoaation 
New  England  Power  Service 
Northeast  Utilities 
Northern  Border  Pipeline  Company 
Northern  Natural  Gas  Company 
Northwest  Alaskan  Pipeline  Company 
Northwest  Pipeline  Corporation 
Ohio  Valley  Eleclnc  Corporation 
Pacific  Gas  and  Electric  Company 
Pacific  Gas  Transmission  Company 
Pacific  Power  A  Light  Company 
Panhandle  Eastern  Pipe  Line  Company 
Phillips  Pipe  bne  Company 
Potomac  Elcctnc  Power  Company 
Public  Service  Commission  of  tlje  District  of 

Columbia 
Public  Service  Commission  of  Nevada 
Public  Service  Company  of  Colorado 
Public  Service  Eiectnc  and  Gas  Company 
Pugel  Sound  Power  4  Light  Company 
Raton  Gas  Transmission  Company 
San  Diego  Gas  and  Electric  Company 
Santa  Fe  Pacific  Pipelines.  Inc. 
Sohio  Alaska  Pipeline  Company 
South  Carolina  Electric  4  Gas  Company 
South  Carolina  Generating  Company 
Southem  California  Edison  Company 
Southern  Company  Services,  Inc. 
Southwestern  Electric  Power  Company 
Southwestern  FHiblic  Service  Company 
State  Corporation  Commission  of  Virginia 
Texaco  USA 

Texas  Eastern  Transmission  Corporation 
Texas-New  Mexico  Power  Company 
Texas  Utilities  Electric  Company 
Transok.  Inc. 

United  Distribution  Companies 
Utah  Power  4  Light  Company 
Virginia  Electric  and  Power  Company 
Washington  Gas  Light  Company 
Washington  Natural  Gas  Company 
Washington  Water  Power 
West  Texas  Gas,  Inc. 
Williams  Natural  Gas  Company 
Williams  Pipe  Line  Company    i 

Appendix  B 

1.  List  of  131  Natural  Gas  Companies  which 
would  be  Assessed  Annual  Charges  based 
upon  April  1987  Data. 


(a)  interstate  natural  gas  pipelines  that 
have  certificates  of  public  convenience  and 
necessity  under  section  7  of  the  NGA,  that 
are  subject  to  Commission  NGA  section  4 
authority,  and  thai  sell  and  transport  volumes 
in  excess  of  200.000  Mcf  annually  for  any  of 
the  three  calendar  years  immediately 
preceding  the  billing  year  (currently  114 
pipelines): 

Alabama-Tennessee  Natural  Gas  Company 

Algonquin  Gas  Transmission  Company 

Algonquin  LNG  Inc. 

ANR  Pipeline  Company 

ANR  Storage  Company 

Arkia  Energy  Resources,  a  division  of  Arkla. 

Inc. 
Associated  Natural  Gas  Company 
Bayou  Interstate  Pipeline  System 
Bear  Creek  Storage  Company 
Black  Marlin  Pipeline  Company 
Blue  Dolphin  Pipe  Line  Company 
Bluefield  Gas  Company 
Border  Gas,  Inc, 

Boundary  Gas,  Inc.  > 

Canyon  Creek  Compression  Company 
Caprock  Pipeline  Company 
Carnegie  Natural  Gas  Company 
Chandeleur  Pipe  Line  Company 
Cimarron  Transmission  Company 
Colorado  Interstate  Gas  Company 
Columbia  Gas  Transmission  Corporation 
Columbia  Gulf  Transmission  Company 
Commercial  Pipeline  Company,  Inc. 
Consolidated  Gas  Transmission  Corporation 
Distrigas  of  Massachusetts  Corporation 
East  Tennessee  Natural  Gas  Company 
Eastern  Shore  Natural  Gas  Company 
El  Paso  Natural  Gas  Company 
Equitable  Gas  Company,  a  division  of 

Equitable  Resources,  Inc. 
Florida  Gas  Transmission  Company 
Freeport  Interstate  Pipeline  Company 
Gas  Gathering  Corporation     - 
Gas  Transport.  Inc. 
Gasdel  Pipeline  System  Inc. 
Granite  State  Gas  Transmission,  Inc. 
Great  Lakes  Gas  Transmission  Company 
Hampshire  Gas  Company 
High  Island  Offshore  System 
Honeoye  Storage  Corporation 
Inland  Gas  Company.  Inc. 
Jackson  Prairie  Underground  Storage  Project. 

Washington  Natural  Gas  Company, 

Operator  i 

Jupiter  Energy  Corporation  ^ 

KN  Energy,  Inc. 

Kentucky  West  Virginia  Gas  Company 
Lawrenceburg  Gas  Transmission  Corporation 
Locust  Ridge  Gas  Company 
Lone  Star  Gathering  Company 
Louisiana-Nevada  Transit  Company 
MIGC.  Inc. 
Marengo  Corporation 
Michigan  Consolidated  Gas  Company 
Michigan  Gas  Storage  Company 
Mid  Louisiana  Gas  Company 
Midwestern  Gas  Transmission  Company 
Mississippi  River  Transmission  Corporation 
Mountain  Fuel  Resources.  Inc. 
National  Fuel  Gag  Supply  Corporation 
Natural  Gas  Pipeline  Company  of  America 
North  Penn  Gas  Company 
Northern  Border  Pipeline  Company 
Northern  Natural  Gas  Company,  a  Division  of 
Enron  Corp, 
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Northwest  Alaskan  Pipeline  Company 

Northwest  Wpeline  Corporation 

Ohio  River  Pipeline  Corporation 

Oran{;e  and  Rockland  Utilities.  Inc. 

Overthrust  Pipeline  Company 

Ozark  Gas  Transmission  System 

Pacific  Gas  Transmission  Company 

Pacific  Interstate  Offshore  Company 

Pacific  Interstate  Transmission  Company 

Pacific  Offshore  Pipeline  Company 

Panhandle  Eastern  Pipe  Line  Company 

Pelican  Interstate  Gas  System 

Penn-lersey  Pipe  Line  Company 

Penn  York  Energy  Corporation 

Point  Arguello  Natural  Gas  Line  Company 

Raton  Gas  Transmission  Company 

Ringwood  Gathering  Company 

Sabine  Pipe  Line  Company 

Seagull  Interstate  Corporation 

Sea  Robin  PipelineHCompany 

South  County  Gas  Company 

South  Georgia  Natural  Gas  Company 

Southern  Natural  Gas  Company 

Southwest  Gas  Corporation 

Southwest  Gas  Storage  Company 

Southwest  Gas  Transmission  Company 

Stingray  Pipeline  Company 

Superior  Offshore  Pipeline  Company 

Tarpon  Transmission  Company 

TCP  Gathering  Company 

Tennessee  Gas  Pipeline  Company,  a  Division 

of  Tenneco.  Inc. 
Texas  Eastern  Transmission  (Corporation 
Texas  Gas  Pipe  Line  Corporation 
Texas  Gas  Transmission  Corporation 
Texas  Sea  Rim  Pipeline.  Inc. 
Trailblazer  Wpeline  Company 
Transco  Gas  Supply  Company 
Transcontinental  Gas  Pipe  Line  Corporation 
Transwesfem  Pipeline  Company 
Trunkline  Gas  Company 
Union  Light.  Heat  and  Power  Company 
United  Gas  Pipe  Line  Company 
U-T  Offshore  System 
Valero  Interstate  Transmissior  Company 
Valley  Gas  Transmission.  In.: 


West  Texas  Gas.  Inc. 
West  Texas  Gathering  Company 
Western  Gas  Interstate  Company 
Western  Transmission  Corporation 
Williams  Natural  Gas  Company 
Willislon  Basin  Interstate  Pipeline  Company 
Wyoming  Interstate  Company.  Ltd. 
Zenith  Natural  Gas  Company 

(b)  Interstate  natural  gas  pipelines  that 
have  certificate  authority  under  section  7  of 
the  NGA  but  no  tariff  on  file  for  jurisdictional 
and  nonjurisdicfional  sales  and  that  sell  and 
transport  volumes  in  excess  of  2t»,000  Mcf 
annually  for  any  of  the  three  calendar  years 
immediately  preceding  the  billable  year 
(currently  12  pipelines): 

American  Distribution  Company  (Alabama 

Division) 
Glacier  Gas  Company 
Great  Plains  Natural  Gas  Company 
Indiana  Utilities  Corporation 
Interstate  Power  Company 
Iowa  Public  Service  Company 
Lone  Star  Gas  Company,  a  Division  of 

Enserch  Corporation 
Michigan  Power  Company 
Pennsylvania  and  Southern  Gas  Company 
Phillips  Gas  Pipeline  Company 
South  Penn  Gas  Company 
Union  Gas  System.  Inc. 

(c)  LNG  importers  that  fall  within  the 
Commission's  jurisdiction  pursuant  to  l)oth 
sections  3  and  7  of  the  NGA  and  that  sell  and 
transport  volumes  in  excess  of  200.000  Mcf 
annually  for  any  of  the  three  calendar  years 
immediately  preceding  the  billable  year 
(currently  5  pipelines): 

Columbia  LNG  Corporation 
Consolidated  System  LNG  Company 
Distrigas  Corporation 
Southern  Energy  Company 
Trunkline  LNG  Company 

2.  List  of  29  Natural  Gas  Companies  which 
would  be  Exempted  from  Annual  Charges 
based  upon  April  1987  Data. 


(a)  Companies  the  sales  and  transportation 
transactions  of  which  do  not  exceed  200.000 
Mcf  per  year  for  each  of  the  three  calendar 
years  immediately  preceding  the  billable  year 
(currently  13  companies): 

Blacksville  Oil  and  Gas  Co..  Inc. 
C.B.  Gas  Gathering.  Inc. 
Frontier  Gas  Storage  Company 
Gaylord  Container  Corporation 
Georgia-Pacific  Corporation  "   ^ 

Great  River  Gas  Company 
International  Paper  Company 
Mid-Continent  Gas  Storage  Company 
Mitco  Pipeline  Company 
Northern  States  Power  Company 
RMNG  Gathering  Company 
Urbana  Corporation 
Wheeler  Gas.  Inc. 

(b)  Importers  with  NGA  section  3  and 
Presidential  Permit  authority  only  (currently 
12  importers): 

City  of  Roma.  Texas 

Del  Norte  Natural  Gas  Company 

Entex.  Inc. 

Gas  Service.  Inc. 

Inter-City  Minnesota  Pipelines  Ltd..  Inc 

Manchester  Gas  Company 

Marathon  Oil  Company 

Montana  Power  Company 

Phillips  Petroleum  Company 

St.  Lawrence  Gas  Company 

Valero  Transmission  Company 

Vermont  Gas  Systems.  Inc. 

(c)  Regulated  interstate  natural  gas 
pipelines  that  have  NGA  section  7(f) 
declarations  and  that  sell  and  transport 
volumes  in  excess  of  200.000  Mcf  annually  for 
any  of  the  three  calendar  years  immediately 
preceding  the  billable  year  (currently  4 
pipelines): 

Arkansas  Oklahoma  Gas  Corporation 
lowa-Illinois  Gas  and  Electric  Company 
Shenandoah  Gas  Company 
Washington  Gas  Light  Company 
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APPENDIX    C 


Name  o!  fiesponaent 

This  Report  Is: 

(1)  D  An  Original 

(2)  C   A  Hesut)miss»on 

Date  of  Report 
(Mo,  Da,  Yr) 

Year  of  Report 
Dec,  31,  ■!9_ 

GAS  ACCOUNT  —  NATURAL  GAS 

1    The  purpose  otttia  page  *  to  account  »of  tne  quantK                2.  Natural  gas  means  eith«f  aaturai  jaa  unmixeo  of  any 
ry  of  natural  gas  recwv«d  and  <J*iiv«Te<l  by  the  respondent.             mixture  o«  naturat  anfl  mar^rfacijred  gas, 
taKirtg  mio  coosioeratjon  dittererK»»  in  pressure  bases  i*                 3    Enier  n  coiumn  (c)  the  Mcf  a«  repcKiec  m   the 
ed  m  measuring  Met  o(  naiuraJ  gaa  received  and  deitverea             ectiedwtes  mrtwuited  for  tf>e  rtamj  al  receipts  an<3  deltveries 

01      NAME  OF  SYSTEM 

...•vs 

No 

Hem 

Aet 
P»9»  No 

.-in 

AjnoufX  «  Mel  i14  T  p»a 

2 

■      GAS  RECEIVED 

3 

Natural  Gas  ProcJuced 

506 

4 

LPG  Gas  Produced  and  Mixed  with  Natural  Gas 

515 

5 

Manufactured  Gas  Produced  and  Mixed  with  Natural  Gas 

6 

Purchased  Gas 

7 

Wellhead 

327 

8 

Field  Lines 

327 

9 

Gasoline  Plants 

327 

10 

Transmission  Line 

327 

11 

City  Gate  Under  FERC  Rate  Schedules 

327 

12 

LNG 

327 

13 

Other 

327 

14 

TOTAL,  Gas  Purchased  (Enter  Total  of  lines  7  thai  13) 

327 

15 

Gas  of  Others  Received  for  Transportation 

312 

16 

Receipts  of  Respondents'  Gas  Transported  or  Compressed  by  Others 

332 

17 

Exchange  Gas  Received 

328 

18 

Gas  Withdrawn  from  Underground  Storage 

512 

19 

Gas  Received  from  LNG  Storage 

20 

Gas  Received  from  LNG  Processing 

21 

Other  Receipts  (Specify): 

22 

TOTAL  ReceipU  (Enter  Total  of  lines  3  trirv  5,  74,  ana 
75  tnru  21) 

FERC  FORM  NO.  2  (ED.  12-«6) 
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Add:    (Instruction    4,    page    521) 


4. 


Also  indicate  by  footnote  the  volumes  of  non jurisdictional 
gas  which  did  not  incur  FERC  regulatory  costs  by  showing  (1) 
the  local  distribution  volumes  delivered  to  the  local- 
distribution-company  portion  of  the  reporting  pipeline  by 
another  jurisdictional  pipeline;  (2)  the  volumes  which  the 
reporting  pipeline  transported  or  sold  through  its  local 
distribution  facilities  or  intrastate  facilities,  and  which 
the  reporting  pipeline  received  through  gathering  facilities, 
distribution  facilities  or  intrastate  facilities,  .^Jt  not 
through  any  of  the  interstate  portion  of  the  reporting  pipe- 
line; and  (3)  the  gathering  line  volumes  which  were  not 
destined  for  the  interstate  market  or  which  were  not  trans- 
ported through  any  interstate  portion  of  the  reporting 
pipeline. 


Name  of  Resporxlent 

This  Report  Is: 

(1)  D  An  Ofiginai 

(2)  D  A  Resubmission 

Date  of  Report 
(f,^o.  [^a.  Yr) 

Year  of  Report 
Dec   31,  19_ 

GAS  ACCOUNT  —  NATURAL  GAS  (Continued) 

4    In  a  locxnote  report  th«  yotumea  of  gas  trom  respon-                 5.  It  the  respondent  nperalea  two  or  rnore  systems  wtwch 
dent's  own  pfoductKxi  delrvefed  to  respondent's  transmiv             are  not  interconnected,  submrt  separate  pages  tor  thrs  pur 
SKXi  system  and  ir>cluded  in  natural  gas  sale                                 pose   Use  coptes  o<  pages  5?0  and  521 

01       NAME  OF  SYSTEM 

Line 
No 

Hem 

Ptje  Ho 
(bl 

Amouni  0'  Mcf  ('473  pu 

at  6C*F> 

let 

23 

GAS  DELfVERED 

24 

Natural  Gas  Sales 

25 

Field  Sales 

26 

To  Interstate  Pipeltr>e  Companies  tor  Resale 
Pursuant  to  FERC  Rate  Schedul  3S 

310 

27 

Retail  lr>dustrial  Sales 

306 

28 

Ott>er  Field  Sales 

310 

29 

TOTAL,  Field  Sales  {Enter  Total  of  lines  26  thrv  28) 

30 

Trarwnission  Systems  Sales 

31 

To  Interstate  Pipeline  Co   for  Resale  UrvJer  FERC  Rate  Sched 

310 

32 

To  Intrastate  Pipeline  Co.  and  Gas  Utilities  kx 
Resale  Under  FERC  Rate  Schedules 

310 

33 

Mainline  Industrial  Sales  Under  FERC  Certification 

306 

34 

Other  Mainline  IrKlustriaJ  Sales 

306 

35 

Other  Transmission  System  Sales 

310 

36 

TOTAL,  Transmission  System  Sales  (Enter  Total 
of  lines  31  ttw  35) 

37 

Local  Distribution  by  Respondent 

38 

Retail  Industrial  Sales 

303 

39 

Other  Distribution  System  Sales 

303 

40 

TOTAL,  Distribution  System  Sales  (L  rnes  38  •♦■  39; 

41 

Interdepartnrtental  Sales 

42 

TOTAL  SALES  (Enter  Total  of  Bnes  29   36,  40  and  41) 

43 

Deliveries  of  Gas  Transported  or  Compressed  for: 

44 

Other  Interstate  Pipeline  Companies 

312 

45 

Others 

3t2 

46 

TOTAL,  Gas  Transported  or  Compressed  for  Otl^rs  (Enter 
Total  of  Knes  44  and  45) 

312 

47 

Deliveries  of  Respondent's  Gas  for  Trans  or  Compressior  by  Others 

332 

48 

Exchange  Gas  Delivered 

32P 

49 

Natural  Gas  Used  by  Respondent 

330 

50 

Natural  Gas  Delivered  to  Underground  Storage 

512 

51 

Natural  Gas  Delivered  to  LNG  Storage 

52 

Natural  Gas  Delivered  to  LNG  Processing 

S3 

Natural  Gas  for  Franchise  Requiremer^ts 

54 

C'^er  Deliveries  (Specify): 

55 

TOTAL  SALES  &  OTHER  DELIVERIES  (L,nes  42.  46.  47  thrv  54) 

56 

UNACCOUNTED  FOR 

57 

Production  System  Losses 

58 

Storage  Losses 

59 

Transmission  System  Losses 

60 

Distribution  System  Losses 

61 

Other  Losses  (Specify  in  so  far  as  possible) 

52 

TOTAL  Unaccounted  for  (Enter  Total  o'  lines  57  thru  61) 

63 

TOTAL  SALES,  OTHER  DELIVERIES,  AND 
UNACCOUNTED  FOR  (Enter  Total  o'  'mes  55  and  62} 

FERC  FORM  NO.  2  (ED.  12-86) 
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Add: 


(Instruction  2.    Part  XVII.  page  18) 


2. 


*** 


Also  indicate  by  footnote  the 
gas  which  did  not  incur  FERC 
the  local  distribation  volume 
distribjtion-conpany  portion 
another  jurisdictional  pipeli 
reporting  pipeline  transporte 
distribution  facilities  or  in 
the  reporting  pipeline  receiv 
distribution  facilities  or  in 
through  any  of  the  interstate 
line;  and  (3)  the  gathering  1 
destined  for  the  interstate  m 
ported  through  any  interstate 
pipel ine . 


volumes  of  non 
regulatory  cost 
s  delivered  to 
of  the  reportin 
ne;  (2)  the  vol 
d  or  sold  throu 
trastate  facili 
ed  through  gath 
trastate  f aci 1  1 

portion  of  the 
ine  volumes  whi 
arket  or  which 

portion  of  the 


iurisdict  ional 
s  by  showi ng  ( 1 ) 
the  local- 

g  p  i  pe 1 i  ne  by 
umes  which  the 
gh  its  local 
t ies ,  and  which 
ering  f aci 1  it ies , 
ties,  but  not 

reporting  pipe- 
ch  were  not 
were  not  trans- 
reporting 


PART  XV  11      Cj 


;^)l|f{j^y^JNT-NATUHAL  GAS 


2    En<«f  .n  column    Oi  !^•  Mcf  u  '•oo'-'»<l  ^  ovri  .na>caf9<3  'ex  •.^•    nc^. 

tiv«  <t»rr\t  o»  ■•C»iC'»  «^0  ar^v*"*! _ — 


01  Name  o'  System 


02 


03 


'a) 


Arrvoofit  of  Mcf 
(b) 


3A5  RECEIVED 


Naturat  Gas  Produced 


04 


Purchased  Gas  (Enter  total  of  aDovt  column  b^  i>ne  05.  Pan  XVI  Gas  Purchases) 


06 


06 


07 


08 


09 


10 


n 


12 


Otnef  Receipts  'Specif^' 


TOTAL  RECEIPTS  i Enter  roral  of  ltr>*s03  rfyrxj  061 


GAS  DELIVERED 


Natural  Gas  Saies  i  Transcnbo  entry  from  page  16.  lirye  12.  column  c.  Part  XIIK 
Gas  Sales  Data) 


13 


OThy  Deiivenes  '5p<fC'^' 


141 


15 


16 


17 


18 


TOTAL  DELIVERIES  (Enter  rota/ of  fines  11  thru  151 


Unaccounted  fo( 


TOTAL  DELIVERIES  AND  UNACCOUNTED  FOR  I  Enter  total  o*  iiryes  16  and  17) 


FERC  Form  No    2  A  (Revrted  12  84) 
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Appendix  E 

List  of  Interstate  Oil  Pipeline  Companies 

which  would  be  Assessed  Annual  Charges 

Based  on  1985  Data  (currently  137  pipelines): 

Acorn  Pipeline  Company 

Air  Force  Pipeline.  Inc. 

Algonquin  Pipeline  Company 

Allegheny  Pipeline  Company 

Amerdda  Hess  Fhpeline  Corporation 

Amencan  Petrofina  Pipe  Line  Company 

Amoco  Pipeline  Company 

ARCO  Pipe  Line  Company 

Asamera  Fhpeline,  Inc 

Ashland  Pipe  Line  Company 

Atlantic  Pipeline  Corporation 

Badger  Pipe  Line  Company 

Belle  Fourche  Pipeline  Company 

Black  Ijike  Fhpe  Line  Company 

BP  Pipelines.  Inc. 

Buccaneer  Fhpe  Line  Company 

Buckeye  Pipe  Line  Company.  LP. 

Buckeye  Pipe  Line  Company  of  Michigan.  LP. 

Butte  Pipe  Line  Company 

C  &  T  Pipeline.  Inc. 

Calnev  Pipe  Line  Company 

Cenergy  Transmission  Company 

Chase  Transportation  Company 

Chevron  Pipe  Line  Company 

Chicap  Pipe  Line  Company 

Chisholm  Rpeline  Company 

Ciniza  Pipe  Line.  Inc. 

Citgo  Pipeline  Company 

Cities  Service  NGL  Pipeline  Company 

CKB  Petroleum,  Inc. 

Clarco  Pipe  Line  Company 

CNG  Pipeline  Company 

Coastal  Pipeline  Company 

Cochin  Pipeline  System 

Collins  Fhpeli'ie  Company 

Colonial  Pipeline  Company 

Conoco  Pipeline  Company  ", 

Cook  Inlet  Pipe  Line  Company 
Crown-Rancho  Fhpe  Line  Corporation 

Diamond  Shamrock  Refining  and  Marketing 

Company  •; 

Dixie  F*ipeline  Company 
Dome  Pipeline  Corporation 
El  Paso  Frontera  Corporation 
Emerald  Pipe  Line  Corporation 
Enron  Liquids  Pipeline  Company 
Enterprise  Pipeline  Company 
Enterprise  Products  Company  of  Mississippi 
Eureka  Pipe  Line  Company 
Explorer  Pipeline  Company 
Exxon  Pipeline  Company 
Farmland  Industries.  Inc. 
Four  Comers  Pipe  Line  Company 
Frontier  Pipeline  Company 
GST  Pipeline  Company 
Gulf  Central  Pipeline  Company 
Hess  Pipeline  Company 
Howell  Crude  Oil  Company 
Husky  Pipeline  Company 
Interstate  Storage  &  Pipe  Line  Corporation 
Jayhawk  Pipeline  Corporation 
Kaneb  Pipe  Line  Company 
Kriw  Pipe  Line  Company 
Kerr-McGee  Pipeline  Corporation 
Kianlone  Pipeline  Corporation 
Koch  Pipelines.  Inc. 
Kuparuk  Transportation  Company 
Lake  Charles  Pipe  Line  Company 
Lakehead  Pipe  Line  Company,  Inc. 
Largo  Company 

Laurel  Pipe  Line  Company  ', 

Locap.  Ina  | 


Marathon  I*ipe  Line  Company 

Mark  Oil  Fhpeline  Company 

McMoran  Pipeline  Company 

Mesa  Transmission  Company 

Mid-America  Pipeline  Company 

Mid-Valley  F>ipeline  Company 

Midland-Lea,  Inc. 

Milne  Point  Pipe  Line  Company 

Minnesota  Pipe  Line  Company 

Mitco  F*ipeline  Company 

Mobil  Alaska  Pipeline  Company 

Mobil  Eugene  Island  Fhpelme  Company 

Mobil  Pipe  Line  Company 

National  Transit  Company 

Navajo  Pipeline  Company 

Northern  Rockies  F*ipe  Line  Company 

NW  Pipeline  Inc. 

Ohio  Oil  Gathering  Corporation  II 

Ohio  River  Pipe  Line  Company 

Oiltanking  of  Texas  Pipeline  Company 

Olympic  Pipe  Line  Company 

Osage  Pipe  Line  Company 

Owensboro-Ashland  Company 

Paloma  F^ipeline  Company 

Pennzoil  Offshore  Pipeline  Company 

Phillips  Alaska  Pipeline  Corporation 

Phillips  Pipe  Line  Company 

Pioneer  Pipe  line  Company 

PL  Pipeline  Company 

Plantation  Fhpe  Line  Company 

Platte  F*ipe  Line  Company 

Pogo  Offshore  F'ipeline  Company 

Point  Pedemales  Pipeline  Company 

Portal  Fhpe  Line  Company 

Portland  Pipe  Line  Corporation 

Samedan  F'ipeline  Corporation 

Santa  Fe  Pipeline  Company 

Seminole  Pipeline  Company 

Shamrock  Pipe  Line  Corporation 

Shell  F*ipe  Line  Corporation 

Sohio  Alaska  Pipeline  Company 

Sohio  Pipe  Line  Company 

Sonat  Oil  Transmission.  Inc. 

Southcap  Pipe  Line  Company 

Southern  Pacific  Pipe  Lines,  Inc. 

Sun  Oil  Line  Company  of  Michigan 

Sun  Pipe  Line  Company 

Tecumseh  Pipe  Line  Company 

Texaco  Pipeline  Inc. 

Texas  Eastern  Transmission  Corporation 

Texas-New  Mexico  F*ipe  Line  Company 

Total  Pipeline  Corporation 

Trans  Mountain  Oil  Pipe  Line  Corporation 

Trans-Ohio  Pipeline  Company 

Transco  Terminal  Company 

Unocal  F*ipeline  Company 

Wascana  F*ipe  Line,  Inc. 

West  Emerald  Pipe  Line  Corporation 

West  Shore  Pipe  Line  Company 

West  Texas  Gulf  Pipe  Line  Company 

Western  Oil  Transportation  Company,  Inc. 

White  Shoal  Pipeline  Corporation 

Williams  Pipe  Line  Company 

Wolverine  Pipe  Line  Company 

Wyco  F*ipe  Line  Company 

Yellowstone  F*ipe  Line  Company 

Appendix  F 

1.  List  of  Investor-Owned  Utilities  which 
would  be  Assessed  Annual  Charges  Based  on 
1986  Data  (currently  186  lOUs): 
AEP  Generating  Co. 
Alabama  Power  Co. 
Alamito  Co. 
Alcoa  Generating  Corp. 
Allegheny  Generating  Co. 


Appalachian  Power  Co. 
Arizona  Fhjblic  Service  Co. 
Arkansas  Power  &  Light  Co. 
Atlantic  City  Electric  Co. 
Baltimore  Gas  &  Electric  Co. 
Bangor  Hydro-Electric  Co. 
Black  Hills  Power  and  Light  Co. 
Blackstone  Valley  Electric  Co. 
Boston  Edison  Co. 
Cambridge  Electric  Light  Co. 
Canal  Electric  Co. 
Carolina  Power  &  Light  Co. 
Centel  Corp. 

Central  Hudson  Gas  &  Electric  Corp. 
Central  Illinois  Light  Co. 
Central  Illinois  Public  Service  Co. 
Central  Louisiana  Electric  Co.,  Inc. 
Central  Maine  Power  Co. 
Central  Power  &  Light  Co. 
Central  Vermont  Public  Service  Corp. 
Cincinnati  Gas  &  Electric  Co.,  The 
Citizens  Utilities  Co. 
Cleveland  Electric  Illuminating  Co. 
Columbus  &  Southern  Ohio  Electric  Co. 
Commonwealth  Edison  Co. 
Commonwealth  Edison  Co.  of  Ind..  Inc. 
Commonwealth  Electric  Co. 
Connecticut  Light  h  Power  Co. 
Connecticut  Valley  Electric  Co.,  Inc. 
necticut  Yankee  Atomic  Power  Co. 
onsolidated  Edison  Co.  of  New  York,  Inc. 
Consolidated  Water  Power  Co. 
Consumers  Power  Co. 
Dayton  Power  &  Light  Co..  The 
Delmarva  Power  &  Light  Co. 
Detroit  Edison  Co.,  The 
Duke  Power  Co. 
Duquesne  Light  Co. 
Eastern  Edison  Co. 
Edison  Sault  Electric  Co. 
Electric  Energy.  Inc. 
Empire  District  Electric  Co.,  The 
EUA  Power  Corporation 
Fifchburg  Gas  &  Electric  Light  Co. 
Florida  Power  A  Light  Co. 
Florida  Power  Corp. 
Georgia  Power  Co. 
Green  Mountain  Power  Corp. 
Gulf  Power  Co. 
Gulf  States  Utilities  Co. 
Holyoke  Power  &  Electric  Co. 
Holyoke  Water  Power  Co. 
Houston  Lighting  &  Power  Co.' 
Idaho  Power  Co. 
Illinois  Power  Co. 
Indiana  &  Michigan  Electric  Co. 
Indiana-Kentucky  Electric  Corp. 
Indianapolis  Power  &  Light  Co. 
Interstate  Power  Co. 
Iowa  Electric  Light  &  Power  Co. 
Iowa-Illinois  Gas  &  Electric  Co. 
Iowa  Power  4  Light  Co. 
Iowa  F>ublic  Service  Co. 
Iowa  Southern  Utilities  Co. 
James  River-New  Hampshire  Electric  Co. 
Jersey  Central  Power  &  Light  Co. 
Kansas  City  Power  S  Light  Co. 
Kansas  Gas  &  Electric  Co, 


'  Annual  charges  are  lo  be  anetsed  based  only 
on  those  sales  under  rale  schedules  on  file  with  (he 
Commission.  For  FERC  purposes  of  Reporting 
Requirement  No.  582.  this  company  should  identify 
the  jurisdictional  nature  of  the  kilowatt-hour 
transactions  taking  plat  f 
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Kansas  Power  ft  Light  Co. 

Kentucky  Power  Co. 

Kentucky  Utilities  Co. 

Kingsport  Power  Co. 

Lake  Superior  District  Power  Co. 

Lockhart  Power  Co. 

Long  Island  Lighting  Co. 

Louisiana  Power  »  Light  Co. 

Louisville  Gas  *  Electric  Co. 

Madison  Gas  ft  Electric  Co. 

Maine  Electric  Power  Co. 

Maine  Public  Service  Co. 

Maine  Yankee  Atomic  Power  Co. 

Massachusetts  Electric  Co. 

Metropolitan  Edison  Co. 

Michigan  Power  Co. 

Minnesota  Power  A  Light  Cm. 

Mississippi  Power  ft  Light  Ca 

Mississippi  Power  Co. 

Missouri  Power  A  Light  Co. 

Missouri  Public  Service  Co. 

Missouri  Utilities  Co. 

Monongahela  Power  Co. 

Montana  Dakota  Utilities  Co. 

Montana  Power  Co. 

Montaup  Electric  Co. 

Ml  Carmel  Public  Utility  Co. 

Nantahala  Power  ft  Light  Co. 

Narragansett  Electric  Co. 

Nevada  Power  Co. 

New  England  Electric  Tran».  Corp. 

New  England  Power  Co. 

New  Orleans  Public  Service.  Inc. 

New  York  State  Electric  ft  G«»  Corp. 

Niagara  Mohawk  Power  Corp. 

North  Central  Power  Company,  Inc 

Northeast  Nuclear  Energy  Co. 

Northern  Indiana  Public  Service  Co. 

Northern  States  Power  Co.  (Minn) 

Northern  States  Power  Co.  (Wi«) 

Northwestern  Public  Service  Co. 

Ohio  Edison  Co. 

Ohio  Power  Co. 

Ohio  Valley  Transmission  Corp. 

Oklahoma  Gas  ft  Electric  Co. 

Orange  ft  Rockland  Utilities,  Inc. 

Otter  Tail  Power  Co. 

Pacific  Gas  ft  Electric  Co. 

Pacific  Power  ft  Light  Co. 

Pennsylvania  Electric  Co. 

Pennsylvania  Power  ft  Light  Co. 

Pennsylvania  Power  Co. 

Philadelphia  Electric  Co. 

Philadelphia  Electric  Power  Ca 

Portland  General  Electric  Co. 

Potomac  Edison  Co. 

Potomac  Electric  Power  Co. 

Public  Service  Co.  of  Colorado 

Public  Service  Co.  of  Indiana 

Public  Service  Co.  of  New  Hampshire 

Public  Service  Co  of  New  Mexico 

Public  Service  Co.  of  Oklahoma 

Public  Service  Electric  ft  Gas  Co. 

Puget  Sound  Power  ft  Light  Co. 

Rochester  Gas  ft  Electric  Co. 

Rockland  Electric  Co. 

Safe  Harbor  Water  Power  Corp. 

San  Diego  Gas  ft  Electric  Co. 

Savannah  Electric  ft  Power  Ca 

Sierra  Pacific  Power  Co. 

South  Beloil  Water.  Gas  ft  Electric  Co. 

South  Carolina  Electric  ft  Cas  Ca 

South  Carolina  Generating  Co. 

Southern  California  Edison  Co. 

Southern  Company  Services.  Inc. 

Southern  Electric  Generating  Co. 


Southern  Indiana  Gas  ft  Electric  Co. 

Southwestern  Electric  Power  Co. 

Southwestern  Public  Service  Ca 

St.  Joseph  Light  ft  Power  Co. 

Superior  Water.  Light  ft  Power  Co. 

Systems  Energy  Resources.  Inc. 

Tampa  Electric  Co. 

Tapoco,  Inc. 

Texas  Utilities  Electric  Ca» 

Texas-New  Mexico  Power  Co. 

Toledo  Edison  Ca 

Tucson  Electric  Power  Co. 

UGI  Corp. 

Union  Electric  Co. 

Union  Light.  Heat  ft  Power  Ca 

United  Illuminating  Co. 

Unitll  Power  Corp. 

Upper  Peninsula  Generating  Co. 

Upper  Peninsula  Power  Co. 

Utah  Power  ft  Light  Co. 

UtiliCorp  United  Inc. 

Vermont  Electric  Power  Ca,  Inc. 

Vermont  Yankee  Nuclear  Power  Coriv. 

Virginia  Electric  ft  Power  Co. 

Warm  Springs  Power  Enterprises 

Washington  Water  Power  Co. 

West  Penn  Power  Co. 

West  Texas  Utilities  Ca 

Western  Massachusetts  Electric  Co. 

Wisconsin  Electric  Power  Co. 

Wisconsin  Power  ft  Light  Co. 

Wisconsin  Public  Service  Corp. 

Wisconsin  River  Power  Ca 

Yadkin.  Inc. 

Yankee  Atomic  Electric  Co. 

York  Haven  Power  Co. 

2.  List  of  Cooperatives  to  be  Assessed 
Annual  Charges:  Golden  Spread  Electric 
Cooperative,  Inc. 

3.  List  of  the  five  Power  Marketing 
Agencies  to  be  Assessed  Annual  Charges: 
Alaska  Power  Administration 
Bonneville  Power  Administration 
Southeastern  Power  Administration 
Southwestern  Power  Administration 
Western  Area  Power  Administration 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Admimstratton 
21  CFR  Parts  74  and  81 
(Docket  No  83C -01271 

D4C  Red  No.  8  and  D&C  Red  No.  9; 
Permanent  Listir>g  for  U»«  in  Ingested 
Drug  and  Cosmetic  Up  Products  and 
Externally  Applied  Drugs  and 
Cosmetics;  Confirmation  of  Effective 
Date  and  Further  Treatment 

agency:  Food  and  Drug  Administration. 
ACTION*.  Final  rule;  connrmation  of 
effective  date  and  further  amendmenL 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 


*  See  lupra  note  1. 


that  it  has  completed  its  evaluation  of 
objections  it  received  to  the  permanent 
hsting  of  D&C  Red  No  8  and  U&C  Red 
No.  9  as  color  additives  for  use  in 
ingested  drug  and  cosmetic  lip  products 
and  externally  applied  drugs  and 
cosmetics.  In  response  to  the  ohiections, 
FDA  is  modifying  several  aspects  of  the 
manufacturing  process  specified  in  the 
permanent  listing  regulation.  This 
document  incorporates  those 
modifications  and  confirms  the  effective 
date  of  January  8,  1987,  for  the 
regulation  listing  D&C  Red  No.  8  and 
D&C  Red  No.  9.  This  document  also 
amends  the  color  additive  regulations  by 
removing  D&C  Red  No.  8  and  D&C  Red 
No.  9  from  the  color  additive  provisional 
list. 

DATES:  Flffective  date  confirmed  for  the 
December  5.  1986,  final  mk  (SI  W. 
43877):  January  6.  im":  efffctivp  date  of 
the  amendment  in  this  document  is  July 
7.  1987.  except  as  to  any  provisions  that 
may  be  stayed  by  the  filing  of  proper 
objections;  objections  by  July  6,  1987. 
ADDRESS:  Written  objections  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration.  Rm. 
4-62.  5600  Fishers  Lane,  RockviUe.  MD 
20857. 

FOR  FURTHER  INFORMATIOH  CONTACT: 
Gerad  L.  McCowin.  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF-330). 
Food  and  Drug  Administration.  200  C  St. 
SW..  Washington.  DC  20204.  202^72- 

SUPPLEMENTARY  INFORMATION: 

1.  Background 

In  the  Federal  Register  of  December  5. 
1986  (51  FR  43877),  FDA  permanently 
listed  D&C  Red  No.  8  and  D&C  Red  No. 
9  for  use  in  ingested  drug  and  cosmetic 
lip  products  in  amounts  not  exceeding 
0.1  percent  by  weight  of  the  finished 
product  and  externally  applied  drugs 
and  cosmetics  in  amounts  consistent 
with  current  good  manufacturing 
practice.  That  action  responded  to  a 
petition  filed  by  the  Cosmetic.  Toiletry 
and  Fragrance  Association.  Inc.  The 
final  rule  also  amended  21  CFR  81  1(b), 
81.25,  and  8127  by  removing  the  entries 
for  D&C  Red  No.  8  and  D&C  Red  No.  9. 
The  final  rule  revised  21  CH?  81.10  and 
81.30  by  adding  new  paragraphs  (t)  and 
(s),  respectively,  which  terminated  the 
provisional  listings  and  cancelled  the 
certificates  issued  for  D&C  Red  No.  8 
and  D&C  Red  No.  9  for  use  in 
mouthwash,  dentifrices,  and  ingested 
■      drugs,  except  ingested  drug  lip  products. 
The  final  rule  also  revised  21  CFR 
82.1308  to  state  that:  (1)  D&C  Red  No.  8 
must  conform  in  identity  and 
specifications  to  the  requirements  of  21 


CFR  74.1308  (a)(1)  and  (b)  and  (2)  the 
lakes  of  D*C  Red  .No.  8  must  be  made 
only  from  certified  batches  of  D&C  Red 
No.  a  The  final  rule  also  revised  21  CFR 
82.1309  to  state  that  (1)  D^  Red  No.  9 
must  conform  in  identity  and 
specifications  to  the  requirements  of 
§  74.1309  (a)(1)  and  (b)  and  (2)  the  lakes 
of  D&C  Red  No.  9  must  be  made  only 
from  certified  batches  of  D&C  Red  No.  8 
or  D&C  Red  No.  9.  The  final  rule  [51  FR 
43877),  corrected  January  9,  1987  (52  FR 
902).  FDA  gave  interested  persons  until 
January  6,  1987,  to  file  objections. 

In  a  separate  final  rule  published  in 
the  Federal  Register  of  December  5,  1986 
(51  FR  4,3899),  FDA  extended  the  closing 
date  for  the  provisional  listing  of  D&C 
Red  No.  a  and  D&C  Red  No.  9  until 
February  3, 1987,  to  provide  time  for  the 
receipt  and  evaluation  of  any  objections 
submitted  in  response  to  the  final  rule 
for  these  color  additives.  Six  objections 
were  submitted  in  resfKmse  to  the  listing 
order.  The  agency  extended  the  closing 
date  on  February  3,  1987  (52  FR  3224)  to 
April  6,  1987,  and  again  on  April  6.  1987 
(52  FR  10882)  to  June  5,  1987,  to  provide 
time  to  properly  respond  to  these 
objections. 

The  objections  are  on  file  in  the 
Dockets  Management  Branch  (address 
above)  under  the  docket  number  found 
in  the  heading  of  this  document  FDA 
also  received  one  comment  in  support  of 
its  regulation  from  the  Cosmetic. 
Toiletry  and  Fragrance  Association  that 
has  also  been  placed  on  file  under  the 
same  docket  number.  No  requests  for  a 
hearing  were  received  in  response  to  the 
listing  regulation.  The  objections  and  the 
agency's  responses  to  them  are 
summarized  below. 

IF.  Objections  arnJ  the  Agency's 
RespoTise 

.4.  Ijitprpretalion  of  Lhe  Delaney  Clause 

1.  Pubhc  Citizen  Litigation  Group 
(PCLG)  objected  to  the  final  rule 
permanently  listinfj  D&C  Red  No.  8  and 
D&C  Red  No.  9  on  the  ground  that, 
because  D&C  Red  .No.  8  and  D&C  Red 
No.  9  are  animal  carcinogens,  the 
Delaney  Clause  (21  U.S.C.  376(b)|5)(B]) 
prohibits  the  a«ency  from  approving 
their  use  in  drugs  and  cosmetics.  PCLG 
stated,  "that,  as  the  agency  has  also 
admitted,  if  the  Delaney  Clause  is 
interpreted  to  prohibit  the  approval  of 
color  additives  which  are  animal 
carcinogens,  then  the  agency  may  not 
approve  D&C  Red  Nos.  8  and  9.  "PCLG 
incorporated  by  reference  the  basis  for 
its  interpretation  of  the  Delaney  Clause 
discussed  m  the  legal  memoranda  filed 
in  Public  Citizen  v  Department  of 
Health  aad  Human  Services,  and  Public 
Citizen  v.  Young.  No.  1.548  (DC.  Cir.). 


In  the  judicial  proceedings  noted 
above,  the  agency  has  opposed  PCLG's 
interpretation  of  the  Delaney  Clause.  In 
response  to  PCLG's  objection,  the 
agency  incorporates  in  this  document 
the  legal  memoranda  filed  on  behalf  of 
FDA  in  the  same  proceedings.  The 
agency  also  incorporates  in  this 
document  the  notices  that  appeared  in 
the  Federal  Register  of  February  19,  1987 
(51  FR  5081  and  5083),  and  that  clanfied 
the  agency's  explanation  of  Its 
interpretation  of  the  Delaney  Clause.  As 
discussed  in  the  final  nile  permanently 
listing  D&C  Red  No.  8  and  DAC  Red  .No. 
9,  it  remains  the  agency's  position  that, 
under  any  reasonable  standard,  D&C 
Red  No.  8  and  D&C  Red  No.  9  are  safe 
for  use  in  ingested  drag  and  cosmetic  lip 
products  and  externally  applied  drugs 
and  cosmetics  and  that  the  Delaney 
Clause  does  not  bar  the  permanent 
listings  of  these  color  additives.  Al! 
scientific,  legal,  and  policy  discussions 
set  forth  in  the  preamble  to  the 
December  5, 1986  (51  FR  43877),  final 
rule  for  these  two  color  additives  are 
applicable  in  this  document. 

B.  Lakes  of  D&C  Red  No.  8  and  D&C  Red 
No.  9 

1.  Manufacture  of  Lakes  From 
Previously  Certified  Straight  Color 
Additives 

Several  objections  complained  that 
the  requirement  that  lakes  of  D&C  Red 
No.  8  and  D&C  Red  .No.  9  be 
manufactured  from  certified  straight 
color  additives  unnecessarily  imposes  a 
technically  infeasible  burden  upon  the 
manufacturer.  The  objections  contended 
that  analytical  methodologies  currently 
employed  for  enforcement  of  chemical 
specifications  in  the  straight  color 
additives  were  equally  applicable  for 
determining  compliance  with  chemical 
specifications  for  lakes  of  the  color 
additives.  The  objections  were  not 
supported  or  accompanied  by  any  data. 

As  discussed  in  the  preamble  to  the 
final  listing  regulations,  the  agency  was 
concerned  about  the  possible  role  of 
unsulfonated  subsidiary  colors  in 
producing  the  carcinogenic  effects 
observed  in  the  National  Cancer 
Institute  study  of  D&C  Red  No.  9.  The 
preamble  also  discussed  possible 
variation  in  the  amount  of  this  type  of 
impurity  that  may  be  present  in  a  given 
batch  of  Lhe  color  additive.  Thus,  to  the 
extent  that  this  type  of  impurity  may 
contribute  to  the  observed  effect,  the 
level  of  risk  presented  by  any  given 
batch  of  D&C  Red  No.  8  or  D&C  Red  No. 
9  could  vary  depending  upon  the 
concentration  of  u.nsulfonated 
subsidiary  colors  in  the  batch.  For  these 
and  other  reasons,  the  agency  set 


specifications  restricting  the  permissible 
levels  of  unsulfonated  subsidiary  colors 
and  other  impunties  in  batches  of  D&C 
Red  No.  8  or  D&C  Red  No.  9  to  levels 
below  or  comparable  to  those  found  in 
the  animal-tested  batch,  as  discussed  in 
the  final  rule.  See  51  FR  43891^3892. 

The  analytical  methodologies 
available  for  enforcing  al!  of  these 
specifications  during  certification  are 
reliable  and  accurate  only  for  the 
straight  color  additives,  not  for  the  lakes 
of  the  color  additives.  The  agency  is 
unaware  of  data  or  information  that 
establishes  the  propriety  of  using  any 
methodology  to  enforce  all  of  the 
chemical  specifications  for  impurities  in 
all  of  the  permitted  forms  of  lakes  of  the 
straight  color  additives.  TTie  objections 
to  the  final  rule  failed  to  submit  any 
information  or  analytical  data  on  this 
issue.  Accordingly,  the  final  rule  has  not 
been  changed  and  continues  to  require 
that  lakes  of  either  D&C  Red  .No.  8  or 
D&C  Red  No.  9  be  manufactured  from  a 
certified  straigli^J  color  additive. 

The  contention  that  it  is  technically 
infeasible  to  manufacture  the  lakes  in 
the  manner  required  by  the  listing 
regulation  is,  in  the  agency's  view,  not 
substantiated.  Although  this 
requirement  is  new,  it  does  not  appear 
infeasible.  To  manufacture  a  straight 
color  additive,  one  must  combine  certain 
chemical  intermediates.  This  results  in  a 
relatively  insoluble  color  additive. 
When  it  forms,  the  color  additive 
precipitates  immediately  in  the  reaction 
vat.  Isolation  of  the  precipitated  color 
additive  as  the  sodium  salt  yields  D&C 
Red  No.  8  straight  color  additive. 
Soluble  barium  is  used  primarily  to  treat 
the  precipitated  color  additive  after  the 
reaction  to  form  the  barium  salt  of  the 
color  additive.  When  isolated,  this  salt 
yields  D&C  Red  .No.  9 

As  discussed  in  the  preamble  to  the 
final  rule,  intermediates,  subsidiary 
colors,  and  other  impurities  present  in 
the  reaction  vat  will  also  be  precipitated 
at  this  time.  The  agency  has  set 
specifications  for  some  of  these 
components.  If  the  color  additive  is 
allowed  to  precipitate  m  the  presence  of 
a  laking  substratum,  the  components  for 
which  specifications  have  been 
established  could  be  present  in  the  lakes 
of  the  color  additives  at  higher  levels 
than  permitted  by  the  specifications. 
The  agency,  however,  does  not  have 
adequate  methods  for  the  detection  of 
these  components  in  lakes.  Accordingly, 
the  final  rule  requires  that  D&C  Red  No, 
8  or  D&C  Red  .No.  9  be  isolated  and 
certified  after  formation  of  the  straight 
color  additive  before  the  laking  process 
can  be  continued  (normally,  the  laking 
process  is  essentially  a  one-step,  in  situ 
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process).  Other  than  this  one 
intervention,  the  final  rule  does  not 
specify  a  particular  method  of 
manufacture  for  the  lakes.  While 
admittedly  difficult,  this  process  is  not 
infeasible  and  it  is  the  least  burdensome 
process  that  the  agency  is  aware  of  that 
will  ensure  the  manufacture  of  a  color 
additive  that  meets  the  specifications 
set  forth  in  the  final  rule. 

2.  Two  objections  to  the  final  rule 
stated  that  5  82.1051  Lakes  (D&Cj  of  the 
color  additive  regulations  and  the 
definition  of  lakes  in  %  70.31(e)  are 
confusing  and  need  revision. 

In  the  final  rule,  the  agency  discussed 
the  advance  notice  of  proposed 
rulemaking  concerning  lakes  and  its 
intention  to  propose  general  regulations 
concerning  the  definition  of  lakes  and 
the  safety  and  chemical  specifications 
for  lakes.  As  discussed  also  in  the  final 
rule,  the  agency  finds  that  these  actions 
on  lakes  should  be  discussed  separately 
in  a  future  Federal  Register  document. 
FDA  finds  that  these  issues  need  not  be 
resolved  first  before  FDA  takes  the 
action  discussed  in  the  December  5. 
1986.  final  rule  on  D&C  Red  No.  8  and 
D&C  Red  No.  9. 

2.  Technical  Objections  Concerning  the 
taking  Process 

3.  One  manufacturer  declared  that  the 
final  rule  requires  an  impossibility:  The 
manufacture  of  DAC  Red  No.  9  barium 
lake  from  dry  straight  D&C  Red  No.  9.  In 
addition,  the  manufacturer  pointed  out 
that  a  precipitant  is  used  to  remove 
excess  soluble  barium  during  the 
manufacture  of  D&C  Red  No.  9  and  that, 
in  fact,  this  straight  color  additive  is 
isolated  as  a  lake  or.  at  least,  laked  on 
the  precipitant  used. 

The  agency  agrees  that  it  would  be 
difficult  to  manufacture  D&C  Red  No.  9 
barium  lake  from  dry  straight  D&C  Red 
No.  9.  The  agency  notes,  however,  that 
the  final  rule  does  not  restrict 
manufacture  of  D&C  Red  No.  9  lakes  to 
dry  ceriified  straight  D&C  Red  No.  9. 
There  are  ways  to  overcome  the  dry 
state  of  the  straight  color  additive  and 
successfully  manufacture  the  lake.  For 
example,  the  new  regulation  permits  the 
processing  of  certified  D&C  Red  No.  8 
straight  color  additive  into  D&C  Red  No. 
g  lake  by  returning  the  certified  straight 
color  additive  D&C  Red  No.  8  to  a 
solution  suitable  for  processing  into  a 
lake  of  D&C  Red  No.  9.  The  objection 
contained  no  data  to  show  why  other 
potential  ways  could  not  be  used  to 
make  the  lake. 

The  agency  points  out  that  neither  the 
presence  of  small  amounts  of  excess 
soluble  barium  in  D&C  Red  No.  9  as  a 
result  of  the  manufacturing  process  nor 
the  isolation  of  D&C  Fed  No.  9  in  the 


presence  of  a  precipitant  prevents  the 
agency  from  certifying  D&C  Red  No.  9  as 
a  straight  color  additive.  Straight  color 
additives  are  those  color  additives  that 
meet  the  specifications  as  prescnbed  by 
the  final  rule,  and  D&C  Red  No.  9  has  a 
specification  for  excess  barium.  This,  in 
combination  with  the  other 
specifications,  helps  to  define  D&C  Red 
No.  9  straight  color  additive.  The 
agency,  therefore,  intends  to  certify  as 
straight  color  additives  any  batches  of 
color  additives  that  meet  the  new 
identity  description  and  chemical 
specifications  regarding  subsidiary 
colors,  chemical  intermediates,  and 
other  impurities. 

4.  Two  objections  questioned  the 
general  description  of  the  manufacturing 
process  for  D&C  Red  No.  9  straight  color 
additive  contained  in  \  74.1309(a) 
(identity).  The  objections  noted  it  is 
necessary  during  manufacture  to  treat 
the  color  additive  to  reduce  soluble 
barium  in  D&C  Red  No.  9  to  levels  that 
meet  the  chemical  specification  for 
soluble  barium  described  in  S  74.1309(b). 
The  agency  finds  that  these  objections 
have  merit  and  has  decided  to  amend 
the  identity  section  of  the  final  rule  to 
clarify  the  use  of  barium  chloride  and 
sulfate  ion  in  the  manufacture  of  the 
straight  color  additive.  Barium  chloride 
is  added  during  the  manufacture  of  the 
color  additive  to  produce  the  color 
additive  as  a  barium  salt.  Gross  removal 
of  the  excess  of  barium  chloride  will 
help  to  reduce  the  levels  of  soluble 
barium  and  subsequent  levels  of  barium 
sulfate  that  may  form  in  the  color 
additive  when  it  is  treated  with  sulfate 
ion.  The  reagent  typically  used  to  reduce 
soluble  barium  during  manufacture  of 
the  color  additive  is  sodium  sulfate.  The 
use  of  this  reagent  causes  excess  soluble 
barium  to  be  converted  to  insoluble 
barium  sulfate. 

The  agency  is  amending  the  identity 
section  to  provide  for  the  removal  of 
gross  excess  soluble  barium  (usually  in 
the  form  of  barium  chloride)  and  then  to 
allow  for  the  use  of  sulfate  ion  for  the 
removal  of  the  final  residues  of  soluble 
barium  to  the  specification  level  or 
below. 

The  agency  finds  that  precipitation  of 
soluble  barium  as  barium  sulfate  occurs 
as  part  of  the  manufacturing  process  for 
D&C  Red  No.  9  and  that  this  color 
additive  is  isolated  with  residual  barium 
sulfate,  which  is  a  lake  substratum. 
However,  the  agency  does  not  consider 
the  isolation  of  D&C  Red  No.  9  in  this 
manner  to  be  a  lake. 

While  agreeing  that  this  use  of  sulfate 
ion.  to  the  extent  necessary  to  reduce 
soluble  barium  levels,  is  consistent  with 
the  appropriate  manufacturing  process 
for  a  straight  color  additive,  the  agency 


is  concerned  that  the  manufacturing 
process  not  result  in  the  formation  of 
excessive  levels  of  precipitated  barium 
sulfate.  This  concern  is  based  primarily 
on  the  potential  interference  of  excess 
barium  sulfate  with  agency  analytical 
methods  used  to  enforce  other 
specification  levels  for  this  straight  color 
additive.  Thus,  the  agency  recommends 
that  residual  levels  of  barium  sulfate  be 
kept  to  a  minim-um,  consistent  with 
appropriate  manufacturing  practice. 

The  agency  lacks  the  analytical 
methodology  and  sufficient  data  on  the 
straight  color  additive  to  set  a 
specification  for  barium  sulfate  in  D&C 
Red  No.  9.  This  may  be  considered  in  a 
Federal  Register  document  when  data 
on  the  levels  of  barium  sulfate  in 
straight  D&C  Red  No.  9  become 
available.  The  agency  has  amended 
S  74.1309(a),  however,  to  indicate  that 
barium  chloride  should  be  removed  to 
the  fullest  extent  possible  and  that 
sulfate  ion  may  be  added  during 
manufacture  of  D&C  Red  No.  9  to  further 
reduce  levels  of  soluble  barium  after 
gross  removal  of  barium  chloride  to 
attain  a  straight  color  additive  in  its 
final  form. 

5.  Two  objections  stated  that  setting 
the  level  of  use  of  D&C  Red  No.  8  and 
D&C  Red  No.  9  at  0.1  percent  rendered 
these  color  additives  no  longer  useful  as 
straight  color  additives. 

The  agency  explained  in  its  final  rule 
(51  FR  43890  and  43891)  that  establishing 
a  level  of  use  for  these  color  additives  at 
0.1  percent  was  appropriate  from  a  risk 
estimate  and  safety  standpoint  and  that, 
at  the  0.1  percent  concentration,  the 
additive  remained  useful  in  imparting 
color  to  some  products.  The  agency 
recognizes  that  this  level  is  much  lower 
than  originally  requested,  and  that  at  the 
lower  level,  the  color  additives  may  no 
longer  be  capable  of  imparting  sufficient 
color  for  many  former  uses.  Regardless, 
the  agency  continues  to  believe  that  the 
reduction  is  appropriate,  and  the 
comments  submitted  no  new  data  or 
information  on  this  issue. 

6.  One  objection  concerned  the  listing 
of  two  previously  unspecified  impurities, 
chloroform  extractable  unsulfonated 
subsidiary  colors  and  the  sodium  or 
barium  (1:2)  salts  of  5-chloro-2-|4- 
hydroxy-l-naphlhalenyl)azo]-4- 
methylbenzene  sulfonic  acid,  on  the 
grounds  that  FDA  did  not  provide 
written,  validated  test  methods  for  their 
determination.  The  objection  requested 
that  a  180-day  extension  of  the 
provisional  list  be  granted  to  test  the 
methods  to  determine  what  problems  if 
any  it  will  have  with  standard  products, 
and  to  take  appropriate  remedial 
technical  action. 


The  final  rnle  hst7ng  D&C  Red  No.  8 
and  DaC  Red  No.  9  pubiished  on 
December  5. 1968  (51  FR  43877).  The 
objector  has  thus,  in  effect,  had  the 
necessary  time  requested  to  test  the 
methods  m  question.  Accordingly,  the 
agency  is  denying  the  objections. 
However,  the  agency  recognizes  the 
manufacturers'  concerns  with  the  new 
methodologies,  and  will  work  closely 
with  any  manufacturer  that  experiences 
difficulties  in  this  area. 

7.  One  objection  asked  that  the 
agency  reconsider  the  level  set  for  the  50 
parts  per  million  (ppm)  specification  for 
chloroform  extractable  unsulfonated 
subsidiary  colors  because  data 
available  to  the  agency  showed  its  level 
to  be  much  higher  in  the  toxicology 
samples. 

The  agency  gave  an  extensive 
discussion  as  to  why  it  selected  this  low 
value  for  the  chloroform  extractable 
colors.  In  brief,  although  the  agency  has 
data  on  the  levels  of  combined 
unsulfonated  subsidiary  colors  present 
in  D&C  Red  No.  9,  it  does  not  have 
reliable  data  on  the  levels  of  all  of  the 
individual  subsidiary  colors  present  in 
the  toxicology  sample.  The  levels  of 
these  individual  colors  may  vary 
significantly  from  batch  to  batch.  The 
agency,  therefore,  reasoned  that  the 
combined  levels  of  these  unsulfonated 
colors  should  not  be  permitted  above 
FDA  3  ability  to  detect  their  presence  in 
D&C  Red  No.  8  and  D&C  Red  No.  9.  This 
level  is  50  ppm  and  it  represents  a 
tenfold  to  fifteenfold  reduction  in  the 
levels  found  in  the  toxicology  samples. 
This  across-the-board  decrease  m  the 
level  of  unsulfonated  subsidiary  colors 
would  not  be  selective  but  would  reduce 
the  presence  of  each  subsidiary  color. 
This  requirement  is  technically 
achievable  for  manufacturers  and  would 
ensure  that  the  levels  of  unsulfonated 
subsidiary  colors  present  in  future 
certified  batches  of  these  color  additives 
would  not  be  greater  than  the  levels  in 
the  toxicology  sample.  The  objection 
failed  to  substantially  address  the 
agency's  concerns  on  this  issue.  The 
agency  has  no  basis  upon  which  to  rule 
that  the  50  ppm  specification  for 
chloroform  extractable  colors  should  be 
changed.  Accordingly,  the  agency 
rejects  tlie  obiection. 

in.  C«»nc!BOTon 

The  agency  has  completed  its    ' 
evaluation  of  the  objections  and 
concludes  that  a  continuation  of  the  stay 
of  the  regulations  is  not  warranted  in 
response  to  the  objections.  FDA  also 
concludes  that  the  objection  concerning 
the  manufacturing  process  is  correct  and 
the  agency  is  mocUfymg  §  74.1309 
accordingly.  Additionally,  there  was  no 


request  for  a  hearing  in  conjunction  with 
the  objections  that  were  submitted. 
Therefore,  this  document  confirms  the 
effective  date  of  January  8.  1987.  for  all 
portions  of  the  final  rule  except  the 
description  of  the  manufacturing  process 
modified  in  this  final  rule  for  D&C  Red 
No.  9. 

Objections  to  or  requests  for  a  public 
hearing  on  the  modifications  in 
§  74.1309(a)  as  set  forth  in  this  document 
may  be  submitted  under  21  CFR  12.20 
through  12.22.  The  amended  portions  of 
§  74.1309(a)  shall  become  effective  on 
July  7, 1987,  except  as  to  any  provisions 
that  may  be  stayed  by  the  filing  of 
proper  objections.  Until  that  time,  the 
identity  prescribed  by  the  listing 
regulation  of  Decembers.  1986  (51  FR 
43877),  is  in  effect.  This  document  also 
amends  the  color  additive  regulations  by 
removing  D&C  Red  No.  8  and  DSC  Red 
No.  9  from  the  color  additives 
provisional  list  on  June  5. 1987. 

IV.  ObjectioDS 

Any  person  who  will  be  adversely 
affected  by  the  amendment  to  §  74.1309 
regarding  the  manufacturing  process 
may  at  any  time  on  or  before  July  8.  1967 
file  with  the  Dockets  .Management 
Branch  (address  above)  written 
objections  thereto.  Each  objection  shall 
be  separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event  that 
a  hearing  is  held.  Faiiure  to  include  such 
a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m..  Monday 
through  Friday.  FDA  will  publish  notice 
of  the  objections  that  the  agency  has 
received  or  lack  thereof  m  the  Fedsral 
Register. 


List  of  Subjects 

21  CFR  Part  74  , 

Color  additives.  Cosmetics,  Drugs, 
Medical  devices. 

21  CFR  Part  n 

Color  additives.  Cosmetics.  Drugs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act,  the  transitional 
provisions  of  the  Color  Additive 
Amendments  of  1960,  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  Parts  74  and  81  are 
amended  as  follows: 

PART  74— LISTING  OF  COLOR 
ADDITIVES  SUBJECT  TO 
CERTIFICATION 

1.  The  authority  citation  for  21  CFR 
Part  74  continues  to  read  as  follows: 

Authority:  Sees.  701,  706.  52  Stat.  1055-1056 
as  amended,  74  Stat.  399-407  as  amended  (21 
U.S.C.  371.  376);  21  CFR  5.10. 

2.  In  §  74.1309  by  revising  paragraph 
(a)(l]  to  read  as  follows: 

$74.1309    DftCRedNo.  9. 

(a)  Identity.  (1)  The  color  additive 
D&C  Red  No.  9  is  principally  the  barium 
salt  (1:2)  of  5-chloro-2-[(2-hydroxy-l-. 
naphthalenyl)azoj-4- 
raethylbenzenesulfonic  acid  (CAS  Reg. 
No.  5160-2-1).  To  manufacture  the 
additive.  2-amino-5-chloro-4- 
methylbenzenesulfonic  acid  is 
diazotized  using  sodium  nitrite  and 
hydrochloric  acid  and  coupled  with  2- 
naphthalenoL  The  resultant  color 
additive  is  converted  to  the  barium  salt 
with  barium  chloride  acting  as  a 
precipitant  and  excess  barium  chloride 
is  removed  to  the  fullest  extent  possible. 
Sulfate  ion  may  then  be  added  for  the 
purpose  of  further  removing  excess 
soluble  barium.  The  color  additive  is 
isolated  as  the  barium  salt. 


PART  81— GENERAL  SPEOFICATIONS 
AND  GENERAL  RESTRICTIONS  FOR 
PROVISIONAL  COLOR  ADDITIVES 
FOR  USE  IN  FOODS,  DRUGS,  AND 
COSMETICS 

3.  The  authority  citation  for  21  CFR 
Part  81  continues  to  read  as  follows: 

Authority:  Sees.  701,  706.  52  Stat.  1055-1058 
as  amended.  74  Stat.  399-407  ae  amended  (21 
U.S.C.  371.  376):  Title  D,  Pub.  L  86-618,  sec. 
203.  74  Stat  40»-407  as  amended  (21  U  S.C 
376.  note):  21  CFR  5.10. 

§81.1     lAm«nd«») 

4.  Part  81  is  amended  in  §  81.1 
Provisional  lists  of  color  additives  by 
removing  the  entries  for  "D*C  Red  No. 
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8"  and  "D&C  Red  No  9"  in  paragraph 
(b). 

§81.27    lAmendedl 

5.  In  §  81.27  Conditions  of  provisional 
listing  by  removing  the  entries  for  "D&C 
Red  No.  8"  and  "D&C  Red  No.  9"  in 
paragraph  (d). 
°   Dated:  May  31,  1987. 
Frank  E.  Young. 

Commissioner  of  Food  and  Drvgs. 
|FR  Doc.  87-12798  Filed  6-*-87;  8:45  am) 
BILLING  COOC  41SO-0I-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  261  and  266 
ISWFRL-3213-61  t 

Hazardous  Waste  Management 
System;  Definition  of  Solid  Waste; 
Tectinical  Corrections 

agency:  Environmental  Protection 

.•\«fiicy. 

action:  Technical  corrections  to 

definition  of  solid  waste  rulemaking. 

summary:  On  January  4. 1985.  EPA 
promulgated  final  rules  defining  the 
statutory  term  "solid  waste"  and 
adopting  regulations  for  hazardous 
wastes  that  are  recycled.  EPA  has  since 
identified  two  provisions  that  require 
correction  or  clarification.  This  notice 
makes  those  changes. 
EFFECTIVE  date:  lune  5.  1987 

FOR  FURTHER  INFORMATION  CONTACT: 

RCKA  Hotline,  toll  free,  at  (800)  424- 
9436  or  (202)  382-3000.  For  technical 
information  contact  Michael  Petruska, 
U.S.  Environmental  Protection  Agency. 
i  401  M  Street  SW..  Washington.  DC. 
2Mm.  (202)  382-4701 
SUPPLEMENTARY  INFORMATION: 

I.  Technical  Corrections  to  Rule 

1.  On  January  4. 1985.  as  part  of  the 
final  rule  defining  "solid  waste".  EPA 
amended  S  261.33  to  state  that 
commercial  chemical  products  are  solid 
wastes  when  they  are  "discarded"  as 
defined  in  S  261.2(a)(2)(i)  (i.e.  by  being 
abandoned),  or  when  recycled  by 
burning,  use  in  fuel  production,  or 
placement  on  the  land  when  this  is  not 
the  material's  normal  manner  of  use.  See 
50  FR  at  665.  This  provision  correctly 
refiected  the  Agency's  intent.  The 
provision  was  amended  in  the  course  of 
codifying  certain  of  the  1984  RCRA 
amendments,  however,  and  this 
amendment  (51  FR  at  28744.  July  15. 
1985)  inadvertently  changed  the 
meaning  of  the  provision  to  say  that 
these  materials  are  wastes  when 


recycled  in  any  manner  (because,  under 
the  July  15  amendment,  the  term 
"discarded  "  was  no  longer  limited  to  its 
meaning  of  S  261.2(a)(2)(i)).  EPA  did  not 
intend  this  change.  50  FR  at  618.  nor  did 
the  Congress  (see.  e.g.  RCRA  section 
3004(q)(l),  final  sentence).  Accordingly, 
we  are  correcting  the  rule  by  restoring 
the  regulatory  language  that  was 
inadvertently  deleted  from  the  January 
4. 1985  rule. 

2.  Subpart  C  of  Part  266  applies  to 
hazardous  wastes  that  are  recycled  by 
being  placed  on  or  applied  to  the  land,  a 
practice  termed  used  in  a  manner 
constituting  disposal.'  The  rules  apply 
when  hazardous  wastes  are  applied 
directly  to  the  land,  and  when 
hazardous  wastes  are  first  mixed  or 
otherwise  combined  with  any  other 
substance  (or  substances)  before  being 
applied  to  the  land.  See  S  266.20(a).  The 
rules  further  indicate  that  certain  waste- 
derived  products  that  are  placed  on  the 
land  are  not  presently  subject  to 
regulation,  namely  those  that  are 
produced  for  the  general  public's  use 
and  that  undergo  a  chemical  reaction  in 
the  course  of  production  so  that  the 
hazardous  waste  component  is 
inseparable  by  physical  means.  See 
5  266.20(b).  (Waste-derived  fertilizers 
produced  for  the  general  public's  use 
also  are  exempt.  Id] 

These  rules  contain  an  unintended 
redundancy.  Language  in  §  266.20(b). 
exempting  certain  waste-derived 
products  from  regulation,  is  also  cited  in 
S  266.20(a)  which  states  the  overall 
applicability  of  the  section,  and  so 
applies  not  only  to  waste-derived 
products  but  also  to  the  hazardous 
wastes  themselves  before  being 
incorporated  into  the  products.  We  are 
correcting  the  redundancy  by  removing 
the  langauge  exempting  products  from 
i  266.20(a).  so  that  $  266.20(a)  (as 
intended)  sets  out  the  jurisdictional 
applicability  of  Subpart  C  of  Part  266. 
and  i  266.20(b)  sets  forth  exemptions 
from  regulation  (again,  as  intended). 
This  change  will  not  only  remove 
redundant  regulatory  language  but 
indicate  more  clearly  that  hazardous 
wastes  are  always  subject  to  regulation 
prior  to  being  used  in  a  manner  that 
constitutes  disposal  (i.e..  in  the 
transportation  and  storage  phases  of 
management,  even  if  a  waste-derived 
products'  actual  application  is  presently 
exempt.)  The  Agency,  in  the  preamble  to 
the  final  rule,  stated  explicitly  that  such 
wastes  are  regulated  before  being 
incorporated  into  waste-derived 
products.  See  50  FR  629/1  (Jan.  4, 1985). 

II.  Regulatory  Impact 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  regulation  is 


"major"  and  therefore  subject  to  the 
requirements  of  a  Regulatory  Impact 
Analysis.  Since  this  notice  makes 
technical  corrections  and  does  not 
change  the  previously  approved  final 
rule,  this  rule  is  not  major  and  no 
Regulatory  Impact  Analysis  is  required. 

List  of  Subjects  in  40  CFR  Parts  261  and 
266 

Hazardous  material.  Waste  treatment 
and  disposal.  Recycling. 

Dated:  May  29.  1987. 
|.W.  McGraw, 

Acting  Assistant  Administrator  for  Solid 
Waste  and  Emergency  Response. 

For  the  reasons  set  out  in  the 
Preamble.  Title  40  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  261— IDENTIFICATION  AND 
LISTING  OF  HAZARDOUS  WASTE 

1.  The  authority  citation  for  Part  261 
continues  to  read  as  follows: 

Authority:  Sections  lOOfl,  2002(a).  3001.  and 
3002  of  the  Solid  Waste  Disposal  Act  as 
amended  by  the  Resource  Conservation  and 
Recovery  Act  of  19>6.  as  amended  [42  U.S.C. 
6905.  6in2(a),  6921.  and  6922). 

2.  Section  261.33  is  amended  by 
revising  the  introductory  paragraph  to 
read  as  follows:  , 

5  261.33     Discarded  commercial  chemical 
producta.  off-«peclf»catloo  apeciea, 
container  residues,  and  aplll  residue* 
thereof. 

The  following  materials  or  items  are 
hazardous  wastes  if  and  when  they  are 
discarded  or  intended  to  be  discarded 
as  described  in  S  261.2(a)(2)(i).  when 
they  are  mixed  with  waste  oil  or  used  oil 
or  other  material  and  applied  to  the  land 
for  dust  suppression  or  road  treatment, 
when  they  are  otherwise  applied  to  the 
land  in  lieu  of  their  original  intended  use 
or  when  they  are  contained  in  products 
that  are  applied  to  the  land  in  lieu  of 
their  original  intended  use.  or  when,  in 
lieu  of  their  original  intended  use.  they 
are  produced  for  use  as  (or  as  a 
component  of)  a  fuel,  distributed  for  use 
as  a  fuel,  or  burned  as  a  fuel. 


PART  266— STANDARDS  FOR  THE 
MANAGEMENT  OF  SPECIFIC  WASTES 
AND  SPECIFIC  TYPES  OF  WASTE 
MANAGEMENT  FACILITIES 

3.  The  authority  citation  for  Part  266 
continues  to  read  as  follows: 

Authority:  Sec.  1006.  2002(a).  3008.  and  3014 
of  the  Solid  Waste  Disposal  Act.  as  amended 
by  the  Resource  Conservation  and  Recovery 
Act  of  1976.  as  amended  (42  U.S.C.  6095. 
6912(a).  6925.  and  6934). 


Subpart  C— Recyclable  Materials  Used 
In  a  Manner  Constituting  Disposal 

4.  Section  266.20  is  amended  by 
revising  paragraphs  (a)(2)  and  by 
removing  paragraph  (a)(3)  as  follows: 

§266.20    AppllcabiUty. 

(2)  after  mixing  or  conmbination  with 
any  other  substance(8).  These  materials 
will  be  referred  to  throughout  this 
subpart  as  "materials  used  in  a  manner 
that  constitutes  disposal." 
•         *         •         •         • 

|KR  Doc.  87-12827  Filed  6-4-87;  8:45am) 
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DEPARTMENT  OF  THE  INTERIOR 
Office  of  Hearings  and  Appeals 
43  CFR  Part  4 

Special  Rules  Applicable  to  Public 
Land  Hearings  and  Appeals 

agency:  Office  of  Hearings  and 
Appeals,  Interior. 
ACTION:  Final  rule. 

summary:  The  Office  of  Hearings  and 
Appeals  (OHA)  in  the  Department  of  the 
Interior  (DOI)  is  revising  its  rules  at  43 
CFR  Part  4.  Subpart  E.  by  adding  a 
provision  to  establish  a  60-day  limit  on 
the  filing  of  requests  for  reconsideration 
of  decisions  in  public  land  appeals  and 
to  make  clear  that  action  on  such  a 
request  does  not  affect  the  effectiveness 
of  finality  of  the  decision  of  which 
reconsideration  is  sought. 
EFFECTIVE  DATE:  July  6.  1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  R.  Kleiler.  Attorney-Adviser. 
Office  of  Hearings  and  Appeals.  4015 
Wilson  Boulevard.  Arlington.  Virginia 
22203;  Telephone:  (703)  235-3750. 

SUPPUEMENTARY  INFORMATION: 

I.  Discussion  of  Rule 

OHA  published  its  proposed 
regulation  concerning  the 
reconsideration  and  finality  of  decisions 
of  the  Interior  Board  of  Land  Appeals 
(IDLA)  on  pages  36414-15  of  the  Federal 
Register  of  October  10,  1986.  indicating 
that  comments  would  be  accepted 
through  November  10. 1986.  Five  letters 
containing  comments  from  the  public 
were  received. 

Prior  to  the  effective  date  of  this  rule, 
reconsideration  of  IBLA's  decisions  has 
been  governed  by  43  CFR  4.21(c).  This 
regulation  has  presented  two  problems. 
First,  it  sets  no  definite  time  limitation 
on  the  filing  of  petitions  for 
reconsideration;  a  petition  had  only  to 


bo  "filed  promptly."  Because  of  the 
vagueness  of  this  standard.  IBLA  has 
taken  time  to  evaluate  the  merits  of 
petitions  that  could  have  been 
summarily  denied  as  untimely  if  a 
definite  time  limitation  had  been  in 
effect. 

The  second  problem  presented  by  43 
CFR  4.21(c)  concerns  whether  a  decision 
issued  by  the  Board  constitutes  final 
agency  action,  so  that  the  filing  and 
disposition  of  a  request  for 
reconsideration  does  not  affect  the 
finality  of  the  decision  for  which 
reconsideration  is  sought.  This  is 
particularly  important  in  actions  for 
which  Congress  has  enacted  a  statute 
limiting  the  time  in  which  a  suit  for 
judicial  review  may  be  filed,  such  as  30 
U.S.C.  226-2  (1982).  which  provides:  "No 
action  contesting  a  decision  of  the 
Secretary  involving  any  oil  and  gas 
lease  shall  be  maintained  unless  such 
action  is  commenced  or  taken  within 
ninety  days  after  the  final  decision  of 
the  Secretary  relating  to  such  matter." 

A  court  is  the  ultimate  arbiter  of  its 
jurisdiction,  but  it  is  the  responsibility  of 
the  agency  to  assist  the  court  by 
indicating  when  its  action  is  final  and 
when  it  is  not.  Although  43  CFR  4.21(c) 
provides  that  IBLA  decisions  are  final 
and  that  the  "filing  and  pendency  of  a 
request  for  reconsideration  shall  not 
operate  to  stay  the  effectiveness  of  the 
decision,"  Federal  courts  have  differed 
in  their  interpretations  of  this  language. 
One  court  interpreted  the  quoted 
language  as  was  intended  by  the 
Department:  "The  clear  and  imperative 
language  of  the  regulation  states  that  an 
IBLA  decision  is  final  for  the  purpose  of 
beginning  the  .  .  .  appeal  period  for 
judicial  review  unless  a  stay  has  been 
ordered  by  the  Director  or  the  Appeals 
Board."  Geosearch.  Inc.  v.  Andnis.  494 
F.  Supp.  978,  979  (D.  Wyo.  1980).  This 
view  was  adopted  in  Geosearch,  Inc.  v. 
Uodel,  801  F.2d  1250  (10th  Cir.  1986),  a 
case  which  involved  the  same  plaintiff 
but  a  different  oil  and  gas  lease 
application.  Nevertheless,  a  contrary 
view  was  set  forth  in  Lowey  v.  Andrus, 
No.  79-3314  (D.D.C.  July  28,  1980). 
Accordingly,  the  new  rule  makes  it  clear 
that  the  date  of  issuance  of  the  decision 
of  which  reconsideration  is  sought  is  the 
effective  date  of  final  agency  action, 
with  the  result  that  neither  the  filing  of  a 
request  for  reconsideration  nor  its 
denial  will  toll  the  time  during  which  a 
party  may  seek  judicial  review  of  an 
IBLA  decision. 

11.  Discussion  of  Comments 

The  proposed  rule  would  have 
required  petitions  to  be  filed  within  30 
days  after  the  date  of  issuance  of  an 
IBLA  decision.  Several  comments  have 


convinced  us  that  this  period  is  too 
shcrt.  especially  in  Alaska,  where  a 
decision  might  not  be  delivered  until  10 
days  after  issuance.  One  comment 
suggested  that  the  30-day  period  run 
from  the  date  of  receipt  of  the  decision 
rather  than  the  date  of  issuance.  Other 
comments  suggested  extending  the 
period  to  60  or  90  days.  The  final  rule 
provides  that  a  petition  for 
reconsideration  shall  be  filed  within  60 
days  after  the  date  of  a  decision. 

In  response  to  another  comment,  we 
have  added  a  provision  that  a  petition 
for  reconsideration  may  include  a 
request  that  the  Board  stay  the 
effectiveness  of  the  decision  for  which 
reconsideration  is  sought. 

This  provision  complements  the 
penultimate  sentence  of  the  rule  which 
makes  clear  that  there  is  no  stay  unless 
so  ordered  by  the  Board. 

One  comment  notes  that  the  proposed 
rule  retained  the  provision  of  43  CFR 
4.21(c)  that  limits  reconsideration  to 
"extraordinary  circumstances 
where  .  .  .  sufficient  reason  appears." 
The  comment  recommends  deletion  of 
the  phrase  "extraordinary 
circumstances"  and  suggests  that 
sufficient  reason  should  be  enough  to 
justify  reconsideration  even  if  the 
circumstances  are  all  quite  common. 
Nevertheless,  we  have  retained  this 
provision  because  the  Board  does  not 
intend  to  enlarge  the  scope  of  its 
reconsideration  practice  to  make  it  a 
routine  feature  of  adjudication.  This 
provision  reinforces  the  Board's 
expectation  that  parties  will  make 
complete  submissions  in  a  timely 
manner  during  the  appeal,  not  afterward 
on  reconsideration.  This  expectation  is 
justified  because  almost  all  those  who 
petition  for  reconsideration  have 
already  had  two  full  opportunities  to 
present  their  cases  to  the  Department: 
once  before  the  initial  decisionmaker 
and  again  before  the  Board.  In  general, 
the  Board  does  not  give  favorable 
consideration  to  a  petition  for 
reconsideration  which  merely  restates 
arguments  made  previously  or  which 
contains  new  material  with  no 
explanation  for  the  petitioner's  failure  to 
submit  such  material  while  the  appeal 
was  pending.  Because  parties  recognize 
their  obligations  in  this  regard,  relatively 
few  petitions  for  reconsideration  are 
ever  filed.  Even  so.  the  Board  rarely 
finds  it  necessary  to  grant  them,  and 
even  more  rarely  reverses  itself. 

One  comment  suggests  that  the  final 
regulation  provide  for  responsive 
briefing  to  a  petition  for  reconsideration. 
Because  the  Board  rarely  grants 
petitions  for  reconsideration,  we  see  no 
reason  why  adverse  parties  should 
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consider  il  necessary  to  file  a  response 
whenever  a  peiliton  for  rectjnsideralion 
is  filed.  The  final  rule  provides  that  no 
answer  to  a  petition  for  reconsideration 
is  required  unless  so  ordered  by  the 
Board.  Ordinanly,  however,  the  Board 
does  not  consider  granting  a  petition 
until  answers  have  been  solicited  and 
received. 

One  comment  suggests  that  in  order  to 
make  it  clear  that  the  reconsideration 
process  is  not  to  be  protected  by  a 
succession  of  filings,  the  final  rule 
should  make  clear  that  the  petition  shall. 
al  the  time  of  its  fifing,  state  with 
particularity  the  error  claimed  and 
include  all  arguments  and  supporting 
documents.  This  suggestion  is  adopted. 

Several  comments  suggest  that  the 
Board's  decision  remain  inoperative 
during  the  period  in  which  a  petition  for 
reconsideration  could  be  filed.  We 
recognize  that  petitioners  may  feel  some 
uncertainty  that  a  deadline  for  judicial 
review  might  expire  or  that  BLM  might 
implement  the  Board's  decision  before  a 
petition  is  considered,  but  this 
uncertainty  is  no  greater  than  under  the 
existing  regulation.  See,  e.g.,  Geosearch, 
Inc.  V.  Hodel.  801  F.2d  1250  (10th  Cir. 
1986);  see  also  Winkler  v.  Amirus.  814 
F.2d  707.  709  (lOlh  Cir.  19H0).  Moreover, 
any  such  uncertainty  can  be  readily 
resolved  by  the  p«>titioner  himself.  As 
noted  in  one. comment  from  an  attorney 
in  private  practice  submitted  in  support 
of  the  proposed  rule,  most  prudent 
practitioners  would,  even  without  the 
revised  regulation,  treat  the  Board's 
decision  as  final  and  file  petitions  for 
judicial  review  accordingly. 

Furlhemore.  implementation  of  the 
above  suggestion  would  be  contrary  to 
the  motivating  purpose  of  this 
rulemaking.  Its  adoption  would  require 
delaying  the  efficacy  or  finality  of  all  of 
IBLA's  decisions,  a  result  which  cannot 
be  justified  to  accommodate  the  rare 
case  in  which  delay  may  be  advisable. 
Although  the  Board  does  not  preclude 
parties  from  filing  petitions  for 
reconsideration,  the  Board  does  not 
wish  the  reconsideration  process  to 
become  a  device  for  merely  protracting 
administrative  litigation. 

One  comment  suggests  that  if  the  rule 
is  promulgated  as  proposed.  IBLA  adopt 
an  internal  policy  to  expedite  action  on 
petitions  for  reconsideration  in  order  to 
minimize  the  possibiUty  of  unnecessary 
and  costly  Federal  lawsuits.  We  have 
not  revised  the  rule  to  establish  a  time 
limit  for  the  consideration  of  petitions 
for  reconsideration,  but  the  Board  does 
seek  to  give  prompt  consideration  to 
such  requests. 
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111.  Procedural  Matters 

Federal  Paperwork  Reduction  Act 

This  rule  does  not  contain  information 
collection  requirements  that  require 
approval  by  the  Office  of  Management 
and  Budget  under  44  US.C.  3507. 

Executive  Order  12291 

The  DO!  has  examined  this  rule 
according  to  the  criteria  of  Executive 
Order  12291  [Feb.  17.  1981]  and  has 
determined  that  it  is  not  major  and  docs 
not  require  a  regulatory  impact  analysis 
because  the  rule  only  concerns  the 
reconsideration  and  finality  of  IBLA 
decisions. 

Regulatory  Flexibility  Act 

The  DOI  has  also  determined, 
pursuant  to  the  Regulatory  Flexibihty 
Act.  5  U.S.C.  601  et  seq.,  that  this  rule 
will  not  have  a  significant  economic 
effect  on  a  substanhal  number  of  small 
entities  because  the  rule  simply 
concerns  the  reconsideration  and 
finality  of  IBLA  decisions. 

National  Environmental  Policy  Act 

The  DOI  has  determined,  on  the  basis 
of  the  categorical  exclusion  of 
regulations  of  a  procedural  nature  set 
forth  at  516  DM  2  Appendix  1.  S  1  10. 
that  this  rule  will  not  significantly  affect 
the  quality  of  the  human  environment. 

Drafting 

This  rule  was  drafted  by  James  R. 
Kleiler,  an  attorney-adviser  with  the 
Interior  Board  of  Land  Appeals  in  OHA. 

List  of  SubjecU  in  43  CFR  Part  4 

Administrative  practice  and 
procedure. 

Dated:  April  6, 1987. 
EariCi«kl«. 
Chief  Operating  Officer. 

Accordingly,  43  CFR  Part  4.  Subpart  E. 
is  amended  as  follows: 

PART  4— DEPARTMENT  HEARINGS 
AND  APPEALS  PROCEDURES 

1.  The  authority  citation  for  Part  4 
continues  to  read  as  follows: 

Authority:  R.S.  2478,  a*  amended.  43  US.C 
gee  1201.  unless  otherwise  noted. 

Subpart  E— Special  Rules  Appftcable 
to  Public  Ijnd  Hearings  and  Appeals 

2.  Section  4.403  is  added  to  43  CFR 
Part  4.  Subpart  F-  to  read  as  follows: 

§  4.403     Finality  of  decision; 
reconsideration. 

A  decision  of  the  Board  shall 
constitute  final  agency  action  and  be 
effective  upon  the  date  of  issuance, 
unless  the  decision  itself  provides 


olhewise.  The  Board  mny  reconsider  a 
decision  m  extraordinary  cin;umstances 
for  sufficient  reason.  A  petition  for 
reconsideration  shall  be  filed  within  60 
days  after  the  date  of  a  decision.  The 
petition  shall,  at  the  timp  of  liling,  state 
with  particularity  the  error  claimed  and 
include  all  arguments  and  supporting 
documents.  The  petition  may  include  a 
request  that  the  Board  stay  the 
effectiveness  of  the  d«!ciHion  fur  which 
reconsideration  is  sought.  No  answer  to 
a  petition  for  reconsideration  is  required 
unless  so  ordered  by  the  Board.  The 
filing,  pendency,  or  denial  of  a  petition 
for  reconsideration  shall  not  operate  to 
stay  the  effectiveness  or  affect  the 
finality  of  the  decision  involved  unless 
so  ordered  by  the  Board.  A  petition  for 
reconsideration  need  not  be  filed  to 
exhaust  administrative  remedies. 

(FR  Doc.  87-12814  Filed  6-4-87;  8:45  amj 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

fMM  Docket  No.  84-281;  FCC  86-791 

Nighttime  Operation  on  Canadian, 
Mexican  and  Bahamian  AM  Clear 
Chvannels 

AGENCv:  Federal  Communications 

Commission. 

action:  Final  rule. 


SUUMARY:  In  its  February  3. 1986,  action 
on  reconsideration,  the  FCC  revised  the 
rules  governing  the  operation  of 
daytime-only  stations  during  nighttime 
hours  on  the  foreign  clear  channels:  540 
kHz.  690  kliz.  730  kHz,  740  kHz.  800 
kHz,  860  kHz,  900  kHz,  990  kHz.  1010 
kHz..  1050  kHz.  1220  kHz,  1540  kHz,  1570 
kHz,  and  1580  kHz  This  action  provides 
requisite  domestic  implementation  of 
revised  aijrvcments  between  the  United 
States  and  neighbonng  countries.  It  will 
permit  expanded  operation,  by  U.S. 
daytime-only  AM  radio  broadcast 
stations,  dunng  nighttime  hours,  on  the 
14  above-listed  channels. 

DATES:  The  effective  date  of  this  action 
was  March  24.  1986.  Despite  the  delay  in 
the  Federal  Register  publication  of  this 
action,  there  is  no  need  to  alter  the  dates 
mentioned  in  S  73.3571(d)(4)  (i)  through 
(iii)  as  they  relieve  an  earlier  restriction. 
FOR  FURTHER  IMFORtdATION  CO«frACT: 
Louis  C.  Stephens.  FCC.  (202)  254-3394. 
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SUPPLEMENTARY  INFORMATION: 

Memorandum  Opinion  and  Order 
(Proceeding  Terminated) 

Adopted:  February  3,  1988. 
Released:  February  21. 1986. 
By  the  Commission: 

1.  The  Commission  has  before  it 
petitions  for  reconsideration  of  the 
Report  and  Order  in  this  proceeding  (50 
FR  24515,  Public  June  11. 1985).  filed  by 
Chabin  Communications  Corporation 

( "CCC")  and  by  Communications 
Investment  Corporation  ( "CIC  ").  Neither 
petition  disputes  the  basic  judgments 
made  by  the  Commission  in  this 
proceeding  regarding  the  nighttime  use 
of  the  foreign  clear  channels.  Rather,  as 
set  forth  below,  CCC  and  CIC  seek 
reconsideration  of  only  limited  aspects 
of  the  decision. 

2.  The  Commission's  Notice  of 
Proposed  Rule  Making  in  this 
proceeding  proposed  additional 
nighttime  operations  on  the  group  of  14 
AM  frequencies  which,  under 
international  agreements,  had  been 
designated  as  Canadian,  Mexican  or 
Bahamian  Class  I-A  Clear  Channels.' 
Under  the  North  American  Regional 
Broadcasting  Agreement  ("NARBA  ")  the 
nighttime  use  of  Canadian  Clear 
Channels  within  650  miles  of  the  border 
with  Canada  and  the  use  of  the 
Bahamian  Clear  Channel  anywhere 
within  650  miles  of  any  point  in  the 
Bahamas  has  been  precluded.  The  1968 
Bilateral  Agreement  with  Mexico  was 
even  more  restrictive.  It  precluded  the 
nighttime  use  of  the  Mexican  Clear 
Channels  anywhere  in  the  United 
States.  However,  new  agreements  which 
had  been  or  were  being  negotiated  were 
expected  to  remove  these  barriers  to 
nighttime  operations.  With  this  in  mind, 
the  Commission  sought  comments  on 
how  best  to  use  this  soon-to-be- 
available  spectrum. 

3.  The  Notice  of  Proposed  Rule 
Making  suggested  treating  these  foreign 
clear  channels  in  much  the  same  way  as 
the  Commission  had  treated  the  U.S. 

,  Clear  Channels  some  five  years  earlier. 
There  the  Commission  permitted 
additional  nighttime  operations  on 
frequencies,  some  of  which  had  been 
reserved  for  the  exclusive  use  of  the 
Class  I-A  station  on  the  channel. 
Proposals  for  such  new  nighttime 


'  The  North  American  Regional  Broadcasting 
Agreement  designates  seven  frequencies  (540  kHz. 
690  kHz.  740  kHz,  860  kHz.  990  kHz.  1010  kHz.  and 
1580  kHz)  as  Canadian  Clear  Channels  and  one 
frequency  (1S40  kHz)  as  a  Bahamian  Clear  Channel. 
The  1968  United  Stales/Mexican  Bilateral  AM 
Agreement  designates  seven  frequencies  (540  kHz. 
730  kHz.800  kHz.  900  kHz.  1050  kHz.  1220  kHz  and 
1570  kHz)  as  Mexican  Clear  Channels.  Because  the 
frequency  540  kHz  appears  on  Iwlh  the  Canadian 
and  Mexican  lists,  the  total  of  frequencies  involved 
is  14. 


operations  were  acceptable  for  filing  if 
they  met  applicable  interference  criteria 
and  could  demonstrate  service  to 
unserved  or  underserved  areas  or 
communities  or  the  application  was  filed 
by  a  minority  or  noncommercial 
applicant.  A  substantial  number  of  such 
applications  had  been  filed  on  the  U.S. 
Clear  Channels.  In  anticipation  of  a 
similarly  large  number  of  filings  for 
these  channels,  the  Commission 
proposed  the  use  of  similar  application 
acceptance  criteria.  Nonetheless, 
comments  also  were  invited  on 
alternative  approaches  on  how  to  use 
this  spectrum. 

4.  By  far  the  greatest  expression  of 
interest  came  from  existing  daytime- 
only  stations  on  the  foreign  clear 
channels  who  urged  the  Commission  to 
use  this  opportunity  to  authorize 
nighttime  operation  for  their  stations. 
However,  these  operators  opposed  the 
acceptance  criteria  proposed  by  the 
Commission  since  their  use  would 
preclude  many  of  these  daytime-only 
stations  from  being  able  to  file  for 
nighttime  operation.  The  National  Black 
Media  Coalition  ("NBMC"),  on  the  other 
hand,  argued  that  there  continued  to  be 
unmet  need  for  minority-owned  stations 
and  that  the  Commission  should  use  this 
opportunity  to  respond  to  this  need.  For 
this  reason,  it  urged  the  Commission  to 
employ  the  same  acceptance  criteria  as 
it  had  adopted  in  the  domestic  clear 
channel  proceeding.  Several  parties, 
however,  questioned  whether  there 
would  be  significant  opportunities  for 
new  stations  on  these  frequencies. 

5.  In  responding  to  the  questions 
presented,  the  Commission  began  by 
determining  the  potential  of  these 
frequencies  for  additional  nighttime  use. 
As  noted  in  the  Report  and  Order,  this 
determination  was  a  product  of 
extensive  studies  in  which  the 
Commission  calculated  the  preclusive 
effect  of  the  existing  stations  on  these 
frequencies.  This  process  consisted  of 
examining  the  effect  of  the  existing 
stations  on  these  frequencies  to 
determine  if  space  were  available  to 
establish  new  stations  without  causing 
prohibited  interference.  Essentially,  the 
process  employed  by  the  Commission 
was  as  follows:  Using  standard 
computer  programs,  the  Commission 
depicted  the  protected  daytime  contours 
of  all  existing  stations  on  each  channel 
in  question  as  well  as  on  the  first 
adjacent  channels  above  and  below  the 
channel.  This  involved  computing  and 
then  plotting  the  contours  of  hundreds  of 
stations  which  were  superimposed  on 
one  another  to  show  the  areas  in  which 
new  stations  could  not  be  established 
because  any  such  station  would 


necessarily  involve  prohibited  overlap 
with  existing  co-channel  or  first 
adjacent  station  operations.' 

6.  These  studies  estabUshed  that  as  a 
result  of  the  extensive  daytime  use  of 
these  foreign  clear  channels  by  existing 
broadcast  stations,  there  would  be  few 
opportunities  for  the  establishment  of 
new  full-time  stations.  Moreover,  most 
of  these  opportunities  would  arise  in  the 
more  remote  areas  of  the  country.  This 
finding  corroborated  comments  to  the 
same  effect  submitted  by  a  number  of 
parties  to  the  proceeding.'  With  this  in    > 
mind,  the  Commission  developed  a 
method  for  providing  nighttime 
operation  by  existing  daytime-only 
stations.  Under  the  rules  adopted  by  the 
Commission,  all  daytime-only  stations 
were  to  be  given  an  opportunity  to 
operate  at  night  with  a  maximum  power 
of  500  watts  with  their  existing  daytime 
antenna  systems,  reduced  as  necessary 

to  avoid  interference  to  existing  foreign 
and  domestic  fulltime  stations  on  these 
channels.*  Those  not  obtaining  500 
wafts  would  be  able  to  file  for  higher 
power  up  to  the  500  watt  limit  so  long  as 
they  modify  their  facilities  to  provide 
full  protection.  After  five  years,  the  limit 
is  raised  to  1000  watts,  but  protection  is 
to  be  provided  to  all  stations  (including 
former  daytime-only  stations  which 
operate  at  night  with  a  power  of  250 
watts  or  more). 

7.  The  Commission  also  made 
provision  for  the  establishment  of  new 
stations  in  those  few  areas  where  it  was 
possible.  These,  too,  were  subject  to  the 
power  limit  of  500  watts  and  also  could 
increase  to  the  1000  watts  level  after 
expiration  of  the  five-year  period. 
Initially,  the  Commission  contemplated 
the  use  of  application  acceptance 
criteria  to  foster  the  filing  of 
applications  in  the  areas  of  the  country 


'  Although  these  computer-derived  maps  showed 
the  applicable  station  contours,  they  were  not 
released  because  they  were  not  in  a  readily 
understandable  form.  Instead,  in  order  to  exemplify 
the  results,  the  Commission  prepared  a  simpler 
version  reflecting  the  same  information  and 
included  it  as  Appendix  C  to  the  Report  and  Order. 
Because  of  the  interest  which  has  heen  expressed  in 
these  calculations,  we  are  releasing  the  draft 
material  from  which  Appendix  C  was  derived. 

'  See,  e.g..  comments  submitted  by  Associated 
Communications  Corporation  and  United 
Broadcasting  Company  of  Eastern  Maryland.lnc; 
du  Treil-Rackley:  and  National  Radio  Broadcasters 
Association. 

*  Stations  operating  with  less  than  SOO  watts 
during  the  day  were  limited  to  that  power  at  night 
as  well.  The  Commission  is  to  calculate  the  power 
and  to  advise  the  station  of  this  power  Unless  the 
station  objects,  its  license  is  to  bie  modified  to 
specify  nighttime  operation  at  this  power. 
Notifications  have  t>een  sent  to  all  stations  on  the 
Canadian  channels,  and  will  be  sent  to  the  stations 
on  the  Bahamian  and  Mexican  Clear  Channels  as 
soon  as  the  necessary  agreements  are  in  place. 
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that  lacked  adequate  service  or  where 
the  application  was  filed  by  a  minority 
or  noncommercial  applicant.  As 
indicated  earlier,  however,  the 
Commission's  studies,  and  the  evidence 
submitted,  showed  that  few 
opportunities  for  the  establishment  of 
new  stations  were  possible.  Moreover, 
most  of  these  opportunities  were  in 
unserved  and  underserved  areas  as  a 
result  of  the  substantial  number  of 
existing  stations  already  operating  on 
the  foreign  clear  or  adjacent  channels. 
Accordingly,  the  Commission  concluded 
that  there  was  no  need  to  channel 
growth  to  these  areas  through  adoption 
of  the  non-technical  criteria  applicable 
to  service  in  underserved  areas  in  the 
foreign  clear  channel  proceeding.  The 
studies  indicated  that  few,  if  any, 
opportunities  were  available  for 
establishment  of  new  stations  outside  of 
unserved  or  underserved  areas.  Thus, 
the  Commission  concluded  that  these 
foreign  clear  channels  did  not  offer  a 
meaningful  opportunity  for  minority  or 
noncommercial  applicants  to  bring  new 
radio  services  to  well-populated  areas 
through  the  creation  of  new  full-time 
stations.*  In  short,  the  Commis-sions 
action  found  that  application  of  the 
Commission's  non-technical  acceptance 
criteria  to  the  foreign  clear  channels 
was  not  necessary  to  promote  growth  to 
unserved  or  underserved  nor  would 
establishment  of  special  provisions  for 
minorities  measurably  serve  to  create 
new  full-time  radio  opportunities  for 
minorities  in  well-served  areas. 

Discussion 

8.  Before  we  address  the  matters 
raised  by  the  instant  petitions  for 
reconsideration,  we  believe  it  is 
necessary  to  clarify  the  original  Report 
and  Order.  On  April  12. 1985.  NBMC 
filed  a  petition  for  review  challenging 
the  Commission's  action.  National  Black 
Media  Coalition  v.  FCC.  appeal 
docketed.  No.  85-4121,  2d  Cir.  Although 
it  has  declined  to  file  a  petition  for 
reconsideration  in  this  proceeding, 
NBMC.  in  its  appeal,  has  alleged,  inter 
alia,  that  the  Commission's  studies  as 
depicted  by  Appendix  C  clearly  show 


that  new  stations  c<»n  \ni  estahlished  in 
well-populated  arpas.  It  should  be 
emphasized,  however,  that  Appendix  C 
was  not  intended  to  show  conclusively 
where  stations  could  be  established. 
Rather,  they  depicted  the  areas  where 
stations  could  not  be  established 
because  of  co-channel  and  first  adjacent 
channel  limitations  In  addition  to  these 
restrictions,  there  are  second  and  third 
adjacent  channel  limitations  which  also 
form  a  part  of  the  interference  rules 
under  §  73.37,  Although  we  did  not 
expressly  state  this  in  our  Report  and 
Order,  these  nighttime  protection 
requirements  go  beyond  co-channel  and 
first  adjacent  channel  limitations  and 
include  consideration  of  s«-cond  and 
third  adjacent  channel  requirements 
regarding  the  establishment  of  new 
stations.  In  doing  the  calculations 
mentioned  earlier,  we  foresaw  no  need 
to  study  the  second  and  third  adjacent 
channels  because  the  stnking  results  of 
the  studies  performed  on  co-channel  and 
first  adjacent  channels  indicated  that 
opportunities  for  establishment  of  new 
stations  were  very  limited  in  number 
and  would  be  even  further 
circumscribed  if  the  additional  studies 
were  performed.  However,  these 
additional  studies  would  have  required 
adding  four  channels  to  be  studied  for 
each  channel  in  question.  These  studies 
were  not  undertaken  because  they 
would  have  required  substantial 
resources  and.  as  indicated  above, 
would  have  added  very  little  to  the  final 
conclusions  reached.' 


»  In  Kepon  and  Order  in  MM  Docket  No  86-39 
(In  the  Matter  of  Deletion  of  AM  Application 
Acceptance  Criteria  in  §  73.37le)  of  the 
Commissions  Rules.  FCC  S&-SM  [nWmted 
December  12. 1985),  (Im  Co«niiiiMion  deieled  the 
non  technical  acceptunce  cnlena  for  AM  tUtion* 
including  the  special  proviiion*  for  the  accepUnce 
of  minority  or  noncommercial  apphcaliona  on  the  25 
U.&  1-A  clear  channels  However,  as  indicated  m 
thai  Report  and  Order  at  para  25.  our  action  did 
not  affect  the  preference  or  enhancement  factor 
minorities  may  receive  in  a  comparaliye  licrnse 
proceedinfi  for  mleRration  of  minority  ownership 
into  the  overall  manaRempnl  of  a  station  Nor  does 
(lur  action  here  directly  affecl  that  preference. 


•  However,  biacause  it  is  a  relatively  easy 
administrative  chore  to  determine  whether  a  new 
station  can  t>e  established  In  a  partioitar  localioii 
without  interference  as  opipoeed  to  perfoiming  the 
elaborate  studies  necessary  to  show  where  iheae 
few  new  stations  mifiht  be  possible,  we  have 
undertaken  an  examination  of  all  the  areas  where. 
NBMC  alleges,  new  stations  can  be  located  As 
indicated  above  although  establishmeni  of  these 
stations  would  not  be  precluded  based  upon  the 
analysts  depicted  in  Appendix  C  by  co-channel  and 
first  adiaceni  consideration*,  they  would  be 
precluded  by  the  second  or  third  adjacent  channel 
requirements  under  the  interference  rules  in  |  73.37 
if  NBMC  had  properly  taken  thetn  into  account 
Thus,  these  second  and  third  adiacent  calculations 
establish  thai  540  kHi  is  not  available  in  El  Paso, 
Texas,  or  San  Diego.  California  SimiUrly.  740  kHi 
is  not  available  in  Seattle.  Washington  nor  is  1050 
kHz  available  m  El  Paso  or  BakersfieW.  California. 
Likewis*.  ISSOkHi  is  not  available  in  Santa  Roa*. 
California,  in  MinneapoUa.  Minnesota,  or  in  fcifTalo. 
Syracuse,  or  Rochester.  New  York,  or  m  Boston. 
MassachuselU.  or  Salt  Uke  City.  Utah.  Although 
we  cannot,  and  do  not.  rule  out  completehr  some 
poMibility  for  new  fall  lime  station*  in  well- 
populated  areas  if  a  complete  study  of  aU  the 
additional  channel  ad(*cenci«*  were  performed,  we 
believe  we  can  say  with  a  very  high  degree  of 
enginering  confidence  that,  realisticalty.  the 
opfrortunrtiea  for  such  stations  i*  exceedingly  small 


9.  Tummg  to  the  petitions  for 
reconsideration  filed  herein,  we  note 
that  they  raise  two  relatively  simple 
issues.  The  CCC  petition  seeks 
clarification  regarding  the  obligation  of 
former  daytime-only  stations  to  provide 
adjacent  channel  protection  during  their 
new  nighttime  operation.  CCC  objects  to 
any  abandonment  of  such  protection 
requirements  We  can  assure  it  that  no 
such  change  was  contemplated  by  the 
Commission  The  CIC  petition  deals 
with  the  situation  faced  by  station  KALX 
in  Salt  Uke  City  It  operates  on  910  kHz, 
one  channel  removed  from  900  kHz,  one 
of  the  Mexican  Clear  Channels  CIC 
points  out  that  it  operate*  with  a 
directional  antenna  which  was  designed 
to  meet  service  requirpments  of  the 
1940's  and  which  has  remained 
essentially  unchanged  since  then. 
Apparently,  this  antenna  does  not 
permit  the  station  to  serve  the  additional 
population  in  areas  both  north  and  south 
of  the  station.  According  to  CIC.  no  cure 
for  this  problem  is  possible  on  the 
station's  currfnt  frequency.  Thus,  it 
urges  the  Commission  to  permit  it  to 
change  frequency  to  900  kHz  and  to 
allow  it  to  operate  with  1000  watts  at 
night.  According  to  CIC,  doing  so  would 
not  preclude  the  other  possible  uses  of 
900  kHz  contemplated  by  the 
Commission. 

10.  Our  review  of  the  CIC  request  has 
caused  us  to  reevaluate  that  part  of  the 
Report  and  Order  where  we  concluded 
that  it  would  be  appropriate  to  permit 
existing  daytime-only  stations  which 
operate  on  one  of  the  foreign  clear 
channels  to  propose  use  of  another  such 
channel  but  concluded  against  allowing 
other  stations  to  move  to  a  foreign  clear 
channel  for  fear  that  it  might  disrupt 
effective  use  of  these  frequencies  at 
night.  We  do  not  believe  special 
provision  should  be  made  to  allow 
existing  daytime-only  stations  on  a 
foreign  clear  channel  to  change  to 
another  such  channel.  As  the  conunents 
and  the  studies  show,  for  the  most  part, 
the  opportunity  to  change  from  one 
foreign  clear  to  another  would  exist  only 
in  the  remote  areas  where  new  stations 
could  be  establised.  Thus,  because  of  its 
limited  utility,  this  special  provision 
does  not  appear  to  be  necessary. 
Moreover,  because  ample  opportunity 
already  has  been  provided  for  these 
stations  to  improve  their  facilities  on 
their  current  channels,  little  additional 
benefit  is  provided  by  allowing  such 
channel  changes. 

11.  By  the  lame  token,  however,  we 
believe  that  a  permanent  prohibition  on 
channel  change  applications  by  all  other 
stations  would  be  overly  broad.  In  our 
view  the  best  way  to  deal  with  this 
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situation  is  to  allow  during  an  initial 
two-year  period  only  proposals  for  new 
stations  or  power  increases  by  existing 
daytime-only  stations  already  operating 
on  foreign  clear  channels.  A  two-year 
prohibition  on  channel  changes  will 
permit  us  to  focus  on  the  categories  of 
applications  for  which  there  is  the 
greatest  need.  Under  this  arrangement, 
daytime-only  stations  would  be  given 
ample  opportunity  to  improve  their 
facilities,  a  major  purpose  underlying 
the  new  rules,  but,  at  the  end  of  the  two- 
year  period,  applications  for  channel 
changes  by  any  station  meeting 
applicable  interference  criteria  could  be 
accepted.  However,  it  should  be 
emphasized  that  these  filings  would  be 
subject  to  the  same  terms  and 
conditions  as  apply  to  the  former 
daytime-only  stations  or  the  newly 
established  stations  on  these 
frequencies.  This  means  that  they  must 
provide  full  protection  to  existing 
foreign  and  domestic  full-time  stations 
and  that  nighttime  power  cannot  exceed 
500  watts  If  the  stations  current  power 
exceeds  500  watts,  it  must  reduce  its 
power  to  this  level.  In  addition,  any  such 
proposal  must  be  filed  with  the 
understanding  that  the  station  will  not 
be  given  nighttime  protection  during  the 
remainder  of  the  five-year 
implementation  penod  specified  by  the 
rules.  Therefore,  even  if  the  station  had 
such  protection  on  its  current  channel,  it 
will  not  be  given  nighttime  interference 
protection  against  proposals  for  new 
stations  or  power  increases  by  existing 
stations  on  its  new  channel.  Finally,  as 
with  new  applicants  on  these 
frequencies,  a  minimum  nighttime  power 
of  250  watts  18  to  be  specified,  but  city 
coverage  requirements  will  not  apply  at 
night,' 

12.  While  this  arrangement  does  not 
provide  an  immediate  answer  to  CIC's 
request,  it  can  be  expected  to  offer  relief 
in  the  near  future  if  the  allocation 
situation  is  as  CIC  describes.  The  only 
other  way  to  act  on  such  requests  earlier 
would  be  through  waiver  requests,  but 
that  would  require  the  Commission  to 
conduct  an  extensive  ad  hoc  study  for 
every  request  that  was  filed.  Such  a 
procedure  would  be  time  consuming  and 
would  introduce  an  unacceptable 
burden  on  applicant  and  Commission 
alike.  Thus,  it  is  preferable  to  follow  a 
system  which  provides  the  certainty  of 
being  able  to  file  acceptable  proposals 


in  the  future  while  at  the  same  time 
protecting  the  basic  purposes  for  which 
the  rule  itself  was  developed.* 

13.  Accordingly,  it  is  ordered  that  the 
above  petitions  for  reconsideration  are 
granted  to  the  extent  indicated  and  in  all 
other  respects  are  denied. 

14.  It  is  further  ordered,  that,  pursuant 
to  section  4(i),  303  and  307(b)  of  the 
Communications  Act  of  1934,  as 
amended,  the  Commission's  rules  are 
amended  as  set  forth  below. 

15.  It  is  further  ordered  that  this 
proceeding  is  terminated. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
William ).  Tricarico, 
Secretary. 

PART  73— [AMENDED] 

47  CFR  Part  73  is  amended  as  follows: 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303. 

2.  Section  73.21  is  amended  by 
revising  paragraphs  (a)l2)liii)(BJ  to  read 
as  follows: 

§  73.21     Classes  of  AM  broadcast  ctiannels 
and  stations. 

(a)  •  •  • 

(2)  *  •  ♦ 

(iii)  *  *  * 

(B)  Class  II-C  stations  authorized 
after  June  3, 1985,  on  the  14  channels 
listed  in  §  73.25(c)  or  which  operate  for 
the  first  time  on  one  of  such  channels 
after  that  date. 

*  •         *         •         « 

3.  Section  73.3571  is  amended  by 
revising  paragraph  (d)(4)  to  read  as 
follows: 

§  73.3571     Processing  of  AM  Broadcasting 
stations  applications. 

*  *         «         *         * 

(d)  *  •  * 

(4)  Special  procedures  apply  to  the  14 
frequencies  listed  in  §  73.25(c).  The 
same  procedures  will  be  apphed  to  each 
of  the  three  frequencies  or  group  of 
frequencies  which  are  included  in  the 


I  BO  few  existing  stations  would  be  able 
to  change  to  a  foreign  clear  channel  we  believe  that 
the  additional  constraints  thai  these  stations  might 
place  on  ability  of  former  day-time  only  stations  to 
improve  their  facilities  on  foreign  clear  ctiannels 
thould  be  minimal. 


■  Because  of  a  delay  in  publication  in  the  Faderal 
Register,  our  Report  and  Order  and  the  rules 
adopted  thereunder,  became  effective  on  July  11. 
1985.  rather  than  upon  the  June  3. 1985.  date  we  had 
specified  in  our  Report  and  Order  However,  to 
avoid  confusion  over  this  matter,  we  have  decided 
to  continue  use  of  the  June  3. 1985  date  specified  in 
the  Report  and  Order  for  purposes  of  computing  the 
two  year  and  five  year  interim  periods  presented 
herein.  In  all  other  respects,  the  effective  date  in 
changed  to  July  11. 1965.  Thus,  any  application* 
filed  prior  to  |uly  11, 1985.  will  be  processed  under 
the  previous  rules. 


above  category.  There  are  three  stages 
to  these  procedures.  In  the  first  Stage, 
each  Class  U-D  station  will  receive  an 
Order  to  Show  Cause  why  its  license 
should  not  be  modified  to  specify 
operation  at  night  with  the  power 
calculated  by  the  Commission  and  as 
shown  on  said  Order  Stations  accepting 
this  modification  will  be  redesignated  as 
Class  U-C  if  the  nighttime  power  is  0.25 
kW  or  more  or  as  Class  ll-S  if  that 
power  is  below  0.25  kW.  Dunng  Stage 
two,  stations  in  both  groups  will  be 
given  five  years  within  which  to  file  an 
application  to  increase  this  power  to  a 
maximum  of  0.5  kW  or  theu-  daytime 
power,  whichever  is  lower.  During  the 
entire  period,  apphcations  for  new  Class 
II-C  stations  with  power  up  to  a 
maximum  of  0.5  kW  also  can  be  filed 
and  will  be  granted  without  regard  to 
the  nighttime  interference  caused  to 
other  Class  U-C  or  the  Class  II-S 
stations,  but  new  Class  II-C  stations 
will  be  required  to  protect  foreign  and 
domestic  Class  Il-B  full-time  stations  on 
these  frequencies.  In  addition,  after  two 
years  of  the  five-year  penod  have 
elapsed,  applications  for  major  changes 
proposing  to  change  channel  to  one  of 
these  frequencies  will  be  accepted  for 
filing.  Such  applications  must  meet  all 
requirements  and  limitations  applicable 
to  Class  II-C  stations  and  will  not 
receive  nighttime  protection  until 
expiration  of  the  five-year  period. 
Finally,  in  Stage  three,  which  occurs 
when  the  five-year  period  above  comes 
to  an  end.  Class  Il-C  and  II-S  stations 
will  be  able  to  file  applications  to 
increase  their  nighttime  power  to  1  kW 
or  their  daytime  power,  whichever  is 
lower.  Applications  for  new  Class  U-C 
stations  can  also  be  filed  specifying  a 
maximum  nighttime  power  of  1  kW. 
However,  any  application  in  either 
category  must  protect  existing  Class  U- 
C  stations  {including  Class  II-S  stations 
that  increased  power  during  Stage  two 
and  were  redesignated  as  Class  II-C 
during  this  period).  The  five-year 
periods  of  Stage  two  applicable  to  the 
three  groups  of  frequencies  are  set  forth 
below: 

(i)  690  kHz,  740  kHz,  860kHz.  990kHz. 
lOlOkHz,  and  1580kHz:  Stage  2  begins 
on  June  3, 1985  and  ends  on  May  31, 
1990;  Stage  3  begins  on  June  1, 1990. 
(ii)  1540  kHz  (to  be  established] 
(iii)  540  kHz,  730  kHz,  800  kHz.  900 
kHz,  1050  kHz,  1220  kHz,  and  1570  kHz.: 
Stage  2  begins  on  August  28, 1986  and 
ends  on  August  27, 1991;  Stage  3  begins 
on  August  28, 1991. 
♦         *         «        •        « 

[FR  Doc.  87-12704  Filed  6-4-87  8:45  an^ 
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Proposed  Rules 


This  section  of  the  FEDERAL   REGISTER 
contains  notices  to  the  public  of  the 
proposed   issuance   of   rules   and 
regulations    The  purpose  of  these  rrotices 
is  to  give  interested   persons  an 
opportunity  to  participate  in   the  njle 
making  pnor  to   the  adoption  of  the  final 
rules. 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  P.irt  39 

(Docket  No.  e7-CE-15-AD| 

Airworthiness  Directives;  Beech  65,  70, 
ao.  88.  90, 99.  100,  200,  300  and  1900 
Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  Proposed  Rulemaking 
(NPRM). 

SUMMARY:  This  Notice  proposes  to 
iidopt  a  new  Airworthiness  Directive 
(AD),  applicable  to  Beech  65,  70,  80,  88. 
90,  99, 100,  200,  300  and  1900  Series 
airplanes  which  would  require  repetitive 
inspections  of  the  nose  landing  gear  fork 
assembly  to  delect  fatigue  cracking. 
Reports  have  been  received  of  cracks 
developing  in  the  nose  landing  gear  fork 
around  the  edge  of  the  weld.  The 
inspection  specified  in  this  proposed 
action  will  detect  critical  cracks  prior  to 
failure. 

DATES:  Comments  must  be  received  on 
i.r  h.forp  September  1, 1987. 
addresses:  Beech  Service  Bulletin  No. 
2102,  Revision  I.  dated  April  1987, 
applicable  to  this  AD  may  be  obtained 
from  Beech  Aircraft  Corporation. 
Commercial  Service,  Department  52, 
P.O.  Box  85,  Wichita,  Kansas  672001- 
0085;  Telephone  (316)  681-9111.  This 
information  may  be  examined  at  the 
Rules  Docket  at  the  address  below.  Send 
comments  on  the  proposal  in  duplicate 
to  Federal  Aviation  Administration. 
Central  Region.  Office  of  the  Regional 
Counsel,  Attention:  Rules  Docket  No. 
87-CE-15-AD,  Room  1558,  601  East  12th 
Street,  Kansas  City,  Missouri  64106. 
Comments  may  be  inspected  at  this 
location  between  8  a.m.  and  4  p.m., 
Monday  through  Friday,  holidays 
excepted. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Don  Campbell,  Aerospace  Engineer, 


Airframe  Branch,  ACE-120W,  Wichita 
Aircraft  Certification  Office,  1801 
Airport  Road,  Room  100,  Wichita, 
Kiin-iHS  fi72W:  Telephone  (310)  CM6-4409. 

SUPPLEMENTARY  INFORMATION. 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket  or 
notice  number  and  be  submitted  in 
duplicate  to  the  address  specified 
above.  All  communications  received  on 
or  before  the  closing  date  for  comments 
specified  above  will  be  considered  by 
the  Director  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  the 
light  of  comments  received.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental 
and  energy  aspects  of  the  proposed  rule. 
All  comments  submitted  will  be 
available  both  before  and  after  the 
closing  date  for  comments  in  the  Rules 
Docket  for  examination  by  interested 
persons.  A  report  summarizing  each 
FAA  public  contact  concerned  with  the 
substance  of  this  proposal  will  be  filed 
in  the  Rules  Docket. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration.  Central 
Region,  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  87-CE-1&- 
AD.  Room  1558,  601  East  12th  Street, 
Kansas  City,  Missouri  64106. 

Discussion 

The  FAA  has  received  an  increasing 
number  of  reports  of  cracks  developing 
in  the  nose  landing  gear  (NLG)  fork 
around  the  edge  of  the  weld  on  Beech 
90. 100,  200,  and  300  airplanes.  In 
February  1985,  the  NLG  fork  broke  on  a 
Model  200  during  ground  roll,  causing 
severe  damage  to  the  airplane.  All  the 
Beech  airplanes  in  the  "heavy  twin" 
series  utilize  the  same  NLG  design.  This 
design  uses  a  welded  fork  assembly 
which  connects  the  lower  strut  to  the 
axle.  The  fork  is  a  curved  tube  which  is 
welded  to  a  collar,  which  is  pressfitted 
on  the  strut  tube.  In  July  1986.  Beech 
issued  Service  Bulletin  No.  2102,  of 
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which  Part  II  pertains  to  cracking  of  the 
NLG  fork.  Part  I  of  the  Bulletin  pertains 
to  slippage  of  the  joint  where  the  fork 
collar  is  pressed  onto  the  strut  tube. 

Beech  has  issued  Revision  I  to  Service 
Bulletin  No.  2102,  dated  April  1987, 
which  eliminates  the  time  period  before 
initial  inspection,  expands  the  serial 
number  effectivity,  and  reduces  the 
allowable  crack  length  from  1.25  inch  to 
0.75  inch.  Beech  is  also  developing  an 
improved  NLG  fork  which  will  be  more 
fatigue  resistant.  The  improved  forks 
will  not  be  available  in  quantity  for 
quite  some  time,  so  inspections  per  the 
revised  bulletin  must  be  relied  on  to 
ensure  safety  in  the  interim  period. 

Since  the  condition  described  is  likely 
to  exist  or  develop  in  other  Beech  65,  70. 
80.  88,  90, 100,  200.  300  and  1900  Series 
airplanes  of  the  same  design,  the  AD 
would  require  inspection  of  NLG  forks 
per  Beech  Service  Bulletin  No.  2102, 
Revision  I,  dated  April  1987.  If  a  crack 
along  the  edge  of  the  weld  is  found  to 
exceed  0.75  inch  length,  the  NLG  fork 
must  be  replaced  with  a  serviceable  part 
prior  to  further  flight.  When  the 
improved  NLG  fork  is  available,  the  AD, 
if  issued,  may  be  amended  at  a  later 
date  to  permit  installation  of  the  new 
improved  fork  in  lieu  of  the  repetitive 
inspections.  The  FAA  has  determined 
there  are  approximately  4,200  airplanes 
affected  by  the  proposed  AD.  The  cost 
of  inspecting  these  airplanes  as  required 
by  the  proposed  AD  is  estimated  to  be 
$2,250.00  per  airplane  over  the  life  of  the 
airplane.  The  total  cost  of  this 
inspection  is  less  than  the  threshold  for 
a  significant  economic  impact. 

Therefore.  I  certify  that  this  action:  (1) 
Is  not  a  "major  rule"  under  the 
provisions  of  Executive  Order  12291;  (2) 
is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory 
evaluation  has  been  prepared  for  this 
action  and  has  been  placed  in  the  public 
docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 

"ADDRESSES". 


List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aviation  safety. 
Aircraft,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  §  39.13  of  Part  39  of 

the  FAR  as  follows: 

PART  39— {AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423; 
49  U.S.C.  106(g)  (Revised,  Pub.  L.  97-449, 
January  12, 1983);  and  14  CFR  11.89. 

§39.13    (Amended) 

2.  By  adding  the  following  new  AD: 


Beech:  .Applies  to  all  Models  65.  65-80  .'\65, 
A65-8200,  70.  65-A80.  65-A8O-88O0.  65- 
B80.  65-88.  65-90.  65-A90,  65-A90-1.  65- 
A90-2.  65-A90-3.  65-A90-4   B90.  C90, 
C90A.  E90,  H90.  F90.  100,  AlOO.  BlOO.  99, 
99A.  A99.A.  B99,  C99.  200.  200C,  200CT, 
200T,  A200.  A200C.  A200CT,  B200.  B200C, 
B200CT,  B200T,  300,  1900,  and  1900C  (all 
serial  numbers)  airplanes  certificated  in 
any  category. 

Compliance:  Required  as  indicated  after 
the  effective  date  of  this  AD,  unless  already 
accomplished. 

To  prevent  failure  of  the  nose  landing  gear 
(NLG)  fork  due  to  undetected  fatigue 
cracking,  accomplish  the  following: 

(a)  Within  200  hours  time-in-service  (TIS) 
after  the  effective  date  of  this  AD,  and 
thereafter  at  intervals  not  to  exceed  100  hours 
TIS  for  airplanes  in  the  65  Series.  70  Series, 
80  Series,  99  Series  and  1900  Series,  and  150 
hours  TIS  for  airplanes  in  the  90  Series,  100 
Series,  200  Series  and  300  Series,  inspect  the 


NLG  fork  using  fluorescent  penetrant  method 
in  accordance  with  the  instructions  in  Part  II 
of  Beech  Service  Bulletin  No.  210Z  Revision  I, 
dated  April  1967. 

Note. — Inspection  for  slippage  of  the  NLG 
fork  collar  on  the  strut  tut)e  per  Part  I  of  the 
Service  Bulletin  is  recommended  but  not 
required  by  this  AD. 

(1)  If  no  cracks  are  found,  the  airplane 

may  be  returned  to  service. 

(2)  If  a  crack  is  detected  at  the  tip  of 
the  weld,  is  not  more  than  0.75  inches  in 
length,  and  does  not  branch  out  into  the 
unwelded  tube  wall  (See  Figure  1  of 
Figure  2  as  applicable),  thereafter  at 
intervals  not  to  exceed  25  hours  TIS, 
inspect  the  NLG  fork  per  paragraph  (a) 
above  until  replaced  with  a  serviceable 
part.  The  replacement  part  is 
immediately  subject  to  the  conditions  of 
this  AD. 


UM  I 
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Crack  Not 
Allowed 


Left  Side  Views  of  Nosegear  Fork  Assembly 
Two  Configurations  Currently  in  Use 


(3)  If  a  crack  is  detected  that  exceeds  the 
limits  of  paragraph  (a)(2).  prior  to  further 
flight,  replace  the  NLG  fork  with  a 
serviceable  part.  The  replacement  pari  is 
immediately  subject  to  the  conditions  of  this 
AD. 

(b)  Airplanes  may  be  flown  in  accordance 
with  FAR  21.197  to  a  location  where  this  AD 
can  be  accomplished. 

(c)  The  repetitive  inspection  intervals 
required  by  this  AD  may  be  adjusted  up  to  10 
percent  of  the  specified  interval  so  as  to 
coincide  with  other  scheduled  maintenance. 

(d)  An  equivalent  method  of  compliance 
with  this  AD.  if  used,  must  be  approved  by 
the  Manager.  Wichita  Aircraft  Certification 
Office,  1801  Airport  Road,  Room  100.  Wichita, 
Kansas  67209. 


All  persons  affected  by  this  directive 
may  obtain  copies  of  the  documents 
referred  to  herein  upon  request  to  Beech 
Aircraft  Corporation,  Commercial 
Service,  Department  52.  P.O.  Box  85, 
Wichita.  Kansas  67201-0085;  or  may 
examine  the  documents  referred  to 
herein  at  FAA.  Office  of  the  Regional 
Counsel.  Room  1558,  601  East  12th 
Street  Kansas  City,  Missouri  64106. 

Issued  in  Kansas  City.  Missouri,  on  May  19, 
1087, 

Paul  K.  Bohr, 
Director,  Central  Region. 
|KR  Doc  87-12787  Filed  6-t-87;  8:45  am) 

BIlXtNO  COOC  MIO-IVM 


14CFRPart39 

(Docket  No  87-NM-48-AD) 

Airworthiness  Directives;  Boeing 
Model  727  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice  of  Proposed  Rulemaking 
(NPRM). 

summary:  This  notice  proposes  a  new 
airworthiness  directive  (AD),  applicable 
to  certain  Boeing  Model  727  series 
airplanes,  which  would  require 
roplacement  of  the  original  main  landing 


gear  (MI.G)  downiock  crank  with  a  new 
steel  part,  and  inspection  and 
replacement,  if  necessary,  of  the  MLG 
manual  extension  support  yoke  attach 
bolts.  This  proposal  is  prompted  by 
several  reports  of  incidents  involving 
difficulty  in  properly  extending  the  main 
landing  gear,  and  a  recent  re-evaluation 
of  the  MLG  lock  system,  which 
identified  a  history  of  failure  of  certain 
components.  Failure  of  the  aluminum 
Ml-G  duwnlock  crank  or  MLG  manual 
extension  support  yoke  attach  bolts 
could  lead  to  the  inability  to  properly 
extend  the  MLG,  which  could  result  in 
wheels-up  landing 

DATES:  Comments  must  be  received  not 
later  than  July  27,  1987. 

ADDRESSES:  Send  comments  on  the 
proposal  m  duplicate  to  the  Federal 
Aviation  Administration,  Northwest 
Mountain  Region,  Office  of  the  Regional 
Counsel  (Attn:  ANM-103).  Attention: 
Airworthiness  Rules  Docket  No,  87-NM- 
4&-AD,  17900  Pacific  Highway  South.  C- 
68966,  Seattle,  Washington  98168.  The 
applicable  service  information  may  be 
obtained  from  the  Boeing  Commercial 
Airplane  Company,  P.O,  Box  3707, 
Seattle,  Washington  98124,  This 
information  may  be  examined  at  the 
FA.A,  Northwest  Mountain  Region,  17900 
Pacific  Highway  South,  Seattle. 
Washington,  or  the  Seattle  Aircraft 
Certification  Office.  9010  East  Marginal 
Way  South,  Seattle.  Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Stanton  R.  Wood.  Airframe  Branch, 
ANM-120S:  telephone  (206)  431-1924, 
Mailing  address:  FAA,  Northwest 
Mountain  Region.  17900  Pacific  Highway 
South,  C-68966,  Seattle,  Washington, 
98ir.fi 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA/public 
contact  concerned  with  the  substance  of 


this  proposal  will  be  filed  in  the  Rules 
Docket. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  FAA, 
Northwest  Mountain  Region,  Office  of 
the  Regional  Counsel  (Attn:  AN'M-103), 
Attention:  Airworthiness  Rules  Docket 
No,  87-NM-48-AD,  17900  Pacific 
Highway  South,  C-68966,  Seattle, 
Washington  98168. 

Discussion 

Following  several  reported  incidents 
involving  difficulty  in  properly 
extending  the  main  landing  gear  (MLG) 
on  Boeing  Model  727  series  airplanes,  a 
re-evaluation  of  the  MLG  lock  system 
was  conducted  by  the  FAA,  That 
evaluation  identified  two  components  of 
the  MLG  assembly  that  have  a  history  of 
failure;  The  aluminum  MLG  downiock 
crank  and  the  MLG  manual  extension 
support  yoke  attach  bolts.  Failure  of 
these  components  has  been  responsible 
for  the  inability  to  properly  extend  the 
main  landing  gear.  This  condition,  if  not 
corrected,  could  result  in  a  wheels-up 
landing. 

Boeing  Service  Bulletins  727-32-237, 
-Revision  3,  dated  September  19, 1980, 
and  727-32-286.  Revision  1,  dated 
December  12, 1980.  describe  procedures 
for  replacement  of  the  aluminum  MLG 
downiock  crank  with  stronger  steel 
cranks.  On  aircraft  that  have  a  main 
landing  gear  door  safety  bar  installed,  in 
accordance  with  Boeing  Service  Bulletin 
727-32-275.  dated  March  28,  1980,  it  is 
possible  to  safely  extend  the  landing 
gear  after  failure  of  the  aluminum  MLG 
downiock  crank.  Therefore,  aircraft  that 
have  been  modified  by  the  installation 
of  the  safety  bar  would  not  be  required 
to  install  the  steel  MLG  downiock  crank. 

Boeing  Service  Bulletin  727-32-251 
dated  March  11. 1977,  describes 
procedures  for  inspection  and 
replacement,  if  necessary,  of  the  MLG 
manual  extension  support  yoke  attach 
bolts  with  larger  bolts. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  this 
same  type  design,  an  AD  is  proposed 
which  would  require  the  installation  of 
the  steel  MLG  downiock  crank  and 
inspection  and  replacement,  if 
necessary,  of  the  MLG  manual  extension 
support  yoke  attach  bolts  in  accordance 
with  the  previously  mentioned  Boeing 
service  bulletins. 

It  is  estimated  that  100  airplanes  of 
U.S.  registry  would  be  affected  by  this 
AD,  that  it  would  take  approximately  10 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  would  be  $40  per  manhour. 
The  cost  of  parts  is  estimated  to  be  $250 


per  airplane  Based  on  these  figures,  the 
total  cost  impact  of  this  AD  on  U.S. 
operators  is  estimated  to  be  $65,000. 

For  these  reasons,  the  FAA  has 
determined  that  this  document:  (1) 
Involves  a  proposed  regulation  which  is 
not  major  under  Executive  Order  12291 
and  (2)  is  not  a  significant  rule  pursuant 
to  the  Department  of  Transportation 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979):  and  it  is 
further  certified  under  the  criteria  of  the 
Regulatory  Flexibility  Act  that  this 
proposed  rule,  if  promulgated,  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  few.  if  any,  Boeing  Model  727 
airplanes  are  operated  by  small  entities. 
A  copy  of  a  draft  regulatory  evaluation 
prepared  for  this  action  is  contained  in 
the  regulatory  docket. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 

The  Proposed  Amendment 

PART  39— [AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  §  39.13  of  Part  39  of 
the  Federal  Aviation  Regulations  (14 
CFR  39.13)  as  follows: 

1.  The  authority  citation  foi'fPart  39 
continues  to  read  as  follows: 

Authority  49  U,S,C,  1354(a),  1421  and  1423: 
49  L',S,C.  106(8)  (Revised  Pub.  L.  97-449. 
January  12. 1983);  and  14  CFR  11.89. 

§39.13    [Amended] 

2.  By  addi.^g  the  following  new 
airworthiness  directive; 

Boeing:  Applies  to  Model  727  series  airplanes 
through  Line  Number  1607,  certificated  in 
any  category.  Compliance  required  as 
indicated,  unless  previously 
accomplished. 
To  prevent  main  landing  gear  (MLG)  failure 

to  extend  properly  as  a  result  of  structural 

failure  in  the  lock  system,  accomplish  the 

following: 

A.  For  airplanes  listed  in  Boeing  Service 
Bulletin  727-32-251.  dated  March  11,  1977: 
Within  the  next  3,000  landings  after  the 
effective  date  of  this  AD  inspect  the  MLG 
manual  extension  support  yoke  attach  bolts 
(2  on  each  gear)  for  size  and  condition  and 
replace  with  larger  bolts,  if  necessary,  in 
accordance  with  Boeing  Ser\'ice  Bulletin  727- 
32-251.  dated  March  11, 1977,  or  later  FAA- 
approved  revision, 

B.  For  airplanes  listed  in  Boeing  Service 
Bulletin  727-32-237,  Revision  3.  dated 
September  19, 1980.  that  have  not  been 
modified  in  accordance  with  Boeing  Service 
Bulletin  727-32-275.  dated  March  28. 1980.  or 
later  FAA-approved  revisions:  Prior  to  the 
accumulation  of  25.000  landings  or  within  one 
year  after  the  effective  date  of  this  AD. 
whichever  occurs  later,  replace  the  aluminum 
MLG  downiock  cranks  with  new  steel  cranks 
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in  acordance  wifh  BoeinR  Service  Bulletin 
727-32-237.  Rt-nsioo  3,  fUleJ  S«v>«eml)er  19. 
1980.  Of  later  FAA  approved  revision. 

C.  For  airplcines  llsled  in  Boeing  St-rvice 
Bulletin  727-32-2H6.  Rfviaion  1  dafrd 
December  12.  19l»,  that  Kavr  not  be«Ti 
modified  in  accordance  with  Boeino  Service 
Buitetin  727-32-275.  dated  MartA  2H,  19«).  or 
alter  FAA-approved  nrviuioii*.  Pra-r  to  'he 
accumulation  of  25.000  landirnts  or  willun  one 
year  after  the  effective  dale  of  this  AD. 
whichever  occurs  later,  replace  the  aluminum 
MLG  downlock  cranks  v<nth  new  (Heel  cranks 
in  accordance  with  Hoeinj?  Service  BuIW-tJn 
727-32-286.  Revision  1.  dated  l)e<  ember  12. 
1980.  or  later  FAA  upproved  reviiiiin. 

D.  An  allemale  mean*  iif  compliance  or 
adjustment  of  the  coropluince  tune,  which 
provides  an  acceptable  level  of  safety  and 
which  has  the  concAurence  of  an  FAA 
Principal  Mamfenance  Insperlor.  may  be 
used  when  appt«rved  by  the  Manager.  Seattle 
Aircraft  Certiflcation  Office.  FAA,  Northwest 
Mountain  Region. 

E.  Special  flight  permlis  may  be  issued  in 
accordance  wifh  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  for  the 
accomplishment  of  inspections  an/or 
modifications  required  by  Ihw  AD. 

All  persons  affecleti  by  ihjs  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  the  Boeing  Commennal 
Airplane  Company.  P.O.  Box  3707. 
Seattle,  Washington  9<n24.  These 
documents  may  be  examined  at  the 
KAA.  Northwest  Mountain  Region.  17900 
Pacific  Highway  Sotith,  Seattle. 
Washington,  or  the  Seattle  Aircraft 
Certification  Office.  9O10  F.a»t  Marginal 
Way  South.  Seattle.  Washington. 

Issued  in  Seattle.  Washington,  on  May  2a, 
1>)87. 
Frederick  M.  Isaac 

Acting  Director.  Northwest  Mountain  Region. 
[fR  Doc.  87-12788  Piled  d-A-VT:  8:45  amj 
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14CFRPart  71 

1  Airspace  Docket  l*o.  tT-A^K^IS] 

Establishment  of  Glendale,  AZ,  Cootrol 
Zon« 

agency:  Federal  Aviation 

Administration  (FAAl.  DOT. 

ACnON:  Notice  of  proposed  rulemaking. 

SUMMAHV.  This  notice  proposes  to 

rsfablish  a  control  lone  at  Glendale. 
Arizona.  This  will  provide  controlled 
airspace  for  aircraft  on  instrument  flight 
rules  (IFR)  flight  plans  and  allovw  special 
VFR  operations  when  visibility  is  less 
than  3  statute  miles. 
DATES:  Comments  most  be  received  on 
or  t>efore  July  15,  1967. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 


Aviation  Administration.  Attn:  Man^ifier. 
Airspace  and  Procedurps  Branch.  AWP- 
530.  Docket  No.  87-AWP-15.  Au-  Traffic 
Division,  P.O.  Box  90027.  Worfdway 
Postal  Center,  l^os  Angeles.  California 
90009. 

The  official  docket  mny  be  examined 
in  the  Office  of  the  Regional  Co«msel. 
Western  Pacific  Region.  Federal 
Aviation  Admimstralion,  Room  RW14. 
15000  Aviation  Boulevard,  Lawndale. 
California. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  Office  of  the  Manager,  Airspace 
and  Procedures  Branch  Air  Traffic 
Division  at  the  above  address. 
FO«  FtmTMEU  INFOmHATtOH  COI«TACT: 
Frank  T.  Tonkai.  A.rspace  and 
Procedures  Specialist,  Airspace  and 
Procedures  Branch,  AWP-530,  Air 
Traffic  Division.  Westem-Pacific 
Region,  Federal  Aviation 
Administration,  15000  Aviation 
Boulevard.  Lawndale.  California  90260. 
telephone  (213)  297-1548. 
StJPPtEMtMTARY  INFORMATJON: 

Comments  Invited 

Interested  parties  are  Invited  lo 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  sifggestions 
presented  are  particulariy  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  rrwerall 
regulatory,  economic,  environmental, 
and  energy  asp«'cf»  of  the  proposal 
Communications  should  identify  the 
airspace  docket  and  be  submitted  m 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  recept  of  their  comments 
on  this  notice  must  submit  with  the 
comments  a  self  addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  No  87-AWP-15."  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  All 
communications  r»H;eived  before  the 
specified  ciosng  date  for  comments  will 
be  considereti  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Airspace  and 
Procedures  Branch.  Air  Traffic  Division, 
at  15000  Aviation  Boulevard.  Lawndale, 
California  902ea  both  before  and  after 
the  closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  amcemed 
with  this  rulemaking  will  be  filed  m  the 
docket 


Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NoUce  of  l*roposed  Rulemaking  (Nl'RVl) 
by  submittmg  a  request  to  the  Federal 
Aviation  Admuustration.  Aii space  and 
Procedures  Branch,  P.O.  Box  92007. 
Worldway  Postal  Center,  Los  Angeles. 
California  90009.  Communications  must 
identify  the  notice  number  of  the  NPRM. 
Persons  interested  in  being  placed  on  a 
mailing  list  for  future  NPRMs  should 
also  request  a  copy  of  Advisory  Circular 
No.  11-2  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  §  71.171  of  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  to  establish  a  control  zone  at 
Glendale,  Arizona.  Sections  n.lTl  of 
Part  71  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.8C  dated  January  2, 
1987. 

The  F.AA  has  defermined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  ne<;essary  lo 
keep  them  operationally  current.  If, 
therefore — {!)  is  not  a  "major  nile" 
under  Executive  Order  12291:  (2)  is  not  a 
•'significant  rule"  under  DOT  Regulatory' 
Policies  and  l^rocedures  (44  FR  11034: 
February  :a  1979h  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anliupated  impact  is 
80  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

Ust  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Control  zones. 

The  Propuaed  Amendment 

PART  71— IA»«ENDED1 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend  Part 
71  of  the  Federal  Aviation  Regulations 
(14  cm  Pari  71)  as  follows: 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority-  49  L'  S  C  n48(i)|.  n54fa),  1510; 
Fj«ecutive  Order  10654:  49  U  S  C.  loefs) 
(Revised  Pub  L.  97-449,  January  12  iM3%  14 
CFR  n  09. 

§71.17    [Amended] 

2.  Section  71.171  is  amended  as 
follows; 


Glendale,  Arizona  (New) 

Within  a  3-mile  radius  of  Glendale 
Municipal  Airport  (lal.  Sa'Siae"  N,.  long. 
112*17'40'  W.)  excluding  that  portion  west  of 
a  line  beginning  at  lat.  33'34'03"  N..  long. 
112'1614-  W.  to  lat.  33*3300-  N.,  long. 
112'18'05'  W.  to  lat.  33'29'32'  N..  long. 
112*19'25'  W.  This  control  zone  will  be 
effective  during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport-Facility  Directory. 

Issued  in  Los  Angeles.  California,  on  May 
19, 1987. 

James  Holweger. 

Assistant  Manager.  Air  Traffic  Division, 

Western-Pacific  Region. 

[FR  Dot  87-12789  Filed  6-4-87;  8:45  am] 
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INTERNATIONAL  TRADE 
COMMISSION 

19  CFR  Part  201 

Proposed  Rules  Regarding  Fees  Under 
the  Freedom  of  Information  Act 

agency:  International  Trade 

Commission. 

action:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  document  contains 
fVoposed  Fee  Rules  which  would 
implement  certain  provisions  of  the 
Freedom  of  Information  Reform  Act  of 
1986,  Pub.  L  99-57a  in  accordance  with 
guidelines  published  by  the  Office  of 
Management  and  Budget  (52  FR  10012 
March  27. 1987))  and  by  the  United 
States  Department  of  justice.  The 
proposed  fee  rules  amend  §  201.20  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  19  CFR  201.20.  The  proposed 
niles  establish  standards  for  the 
imposition  of  review,  search  and 
duplicating  fees  for  FOIA  requests. 

DATES: 

Public  Comment  period:  Public 
comment  on  the  proposed  rules  is 
requested.  The  proposed  rules  shall  be 
subject  to  public  comment  for  thirty  (30) 
days  following  June  5.  1987,  after  which 
time  the  Commission  shall  review  the 
public  comments  and  publish  final  rules. 
ADDRESS:  Comments  must  be  filed  with 
the  Secretary,  United  States 
International  Trade  Commission.  701  E 
Street,  NW,,  Washington,  DC  20436. 

FOR  FURTHER  INFORMATION  CONTACT: 

jack  M.  Simmons.  Ill,  Esq..  Office  of  the 
General  Counsel,  telephone  202-523- 
0493.  Hearing-impaired  individuals  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-724- 
0002. 


SUPPLEMENTARY  INFORMATION:  The 

Freedom  of  Information  Reform  Act  of 
1988,  Pub.  L  99-570,  requires  agencies  to 
adopt  rules  regarding  fees  to  be  charged 
for  requests  for  documents  under  the 
Freedom  of  Information  Act  (FOIA),  5 
U.S.C.  552,  and  for  the  waiver  of  fees  in 
accordance  with  provisions  of  the 
Freedom  of  Information  Reform  Act.  In 
accordance  with  the  statutory 
requirements,  the  Commission  has 
promulgated  proposed  rules  for  public 
comment  that  provide  for  the 
assessment  and  collection  of  the  full 
allowable  direct  costs  for  FOIA 
requests, 

PART  19— [AMENDED] 

1.  The  authority  citation  for  Subpart  C 
of  19  CFR  Part  201  is  revised  to  read  as 
follows: 

Authority:  The  Freedom  of  Information  Act 
5  U.S.C.  552.  as  amended. 

2.  It  is  in  proposed  to  revise  §  201.20  to 
read  as  follows: 

§201.20    Feet. 

(a)  Definitions.  For  purposes  of  these 
rules,  the  following  definitions  shall 
apply: 

(1)  All  the  terms  defined  in  the 
Freedom  of  Information  Act  (FOIA) 
shall  apply.  For  purposes  of  these  rules 
the  term  Act  refers  to  the  FOIA. 

(2)  The  term  "direct  costs"  means 
those  expenditures  which  the 
Commission  actually  incurs  in  searching 
for  and  duplicating  (and  in  the  case  of 
commercial  use  requesters,  reviewing) 
documents  to  respond  to  a  FOIA 
request. 

(3)  The  term  "search"  includes  all  time 
spent  looking  for  material  that  is 
responsive  to  a  request,  including  page- 
by-page  or  line-by-line  identification  of 
material  within  documents. 

(4)  The  term  "duplication"  refers  to 
the  process  of  making  a  copy  of  a 
document  necessary  to  respond  to  a 
FOIA  request.  Such  copies  can  take  the 
form  of  paper  copy,  microfilm, 
audiovisual  materials,  or  machine 
readable  documentation  (e.g..  magnetic 
tape  or  disk),  among  others. 

(5)  The  term  "review"  refers  to  the 
process  of  examining  documents  located 
in  response  to  a  request  that  is  for  a 
commercial  use  to  determine  whether 
any  portion  of  any  document  located  is 
permitted  to  be  withheld.  It  also 
includes  processing  any  documents  for 
disclosure,  e.g.,  doing  all  that  is 
necessary  to  excise  them  and  otherwise 
propare  them  for  release.  Review  does 
not  include  time  spent  resolving  general 
legal  or  policy  issues  regarding  the 
application  of  exemptions. 


(6)  The  term  "commercial  use  request" 
refers  to  a  request  from  or  on  behalf  of 
one  who  seeks  information  for  a  use  or 
purpose  that  furthers  the  commercial, 
trade,  or  profit  interests  of  the  requester 
or  the  person  on  whose  behalf  the 
request  is  made.  In  determining  whether 
a  requester  properly  belongs  in  this 
category,  the  Secretary  will  determine 
the  use  to  which  a  requester  will  put  the 
documents  requested.  If  the  Secretary 
has  reasonable  cause  to  doubt  the  use  to 
which  a  requester  will  put  the  records 
sought,  or  where  that  use  is  not  clear 
from  the  request  itself  the  Secretary  will 
seek  additional  clarification  before 
assigning  the  request  to  a  specific 
category, 

(7)  The  term  "educational  institution" 
refers  to  a  preschool,  a  public  or  private 
elementary  or  secondary  school,  an 
institution  of  graduate  higher  education, 
an  institution  of  undergraduate  higher 
education,  an  institution  of  professional 
education,  and  an  institution  of 
vocational  education,  which  operates  a 
program  or  programs  of  scholarly 
research. 

(8)  The  term  "non-commercial 
scientific  institution"  refers  to  an 
institution  that  is  not  operated  on  a 
"commercial '  basis  as  that  term  is 
referenced  in  paragraph  (a)(6)  of  this 
section,  and  which  is  operated  solely  for 
the  purpose  of  conducting  scientific 
research,  the  results  of  which  are  not 
intended  to  promote  any  particular 
product  or  industry. 

(9)  The  term  "representative  of  the 
news  media"  refers  to  any  person 
actively  gathering  news  for  an  entity 
that  is  organized  and  operated  to 
publish  or  broadcast  news  to  the  public 
The  term  "news  "  means  information 
that  is  about  current  events  or  that 
would  be  of  current  interest  to  the 
public.  Examples  of  news  media  entities 
include  television  or  radio  stations, 
broadcasting  to  the  public  at  large,  and 
publishers  of  periodicals  (but  only  in 
those  instances  when  they  can  qualify 
as  disseminators  of  "news"  who  make 
their  products  available  for  purchase  or 
subscription  by  the  general  public). 
These  examples  are  not  intended  to  be 
all-inclusive.  Moreover  as  traditional 
methods  of  news  delivery  evolve  (e.g., 
electronic  dissemination  of  newspapers 
through  telecommunications  8er\'ices). 
such  alternative  media  would  be 
included  in  this  category.  In  the  case  of 
"freelance"  journalists,  they  may  be 
regarded  as  working  for  a  news 
organization  if  they  can  demonstrate  a 
solid  basis  for  expecting  publication 
through  that  organization,  even  though 
not  actually  employed  by  it.  A 
publication  contract  would  be  the 
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clearest  proof,  but  the  Secretary  may 
also  look  to  the  past  publication  record 
of  a  requester  in  making  this 
determination. 

(b)  Fees  to  be  charged— {1)  General 
Requirements,  (i)  The  Secretary  will 
determine  the  full  allowable  direct  costs 
incurred  by  the  Commission  to  process  a 
request  for  documents  under  the  FOIA, 
and  will  assess  and  recoup  the  full 
allowable  direct  costs  in  accordance 
with  the  statute.  The  Secretary  will 
determine  and  use  the  most  efficient  and 
least  costly  method  to  process  a  request 
for  documents. 

(ii)  The  Secretary  will  assess  charges 
for  processing  of  each  request  for 
information.  The  Secretary  will 
determine  the  time  spent  searching  and 
reviewing  documents  and  will  assess 
charges  for  such  search  and  review 
when  no  records  are  located  within  the 
scope  of  the  request  or  when  located 
records  are  determined  to  be  exempt 
from  disclosure. 

(2)  Record  Search,  Review  and 
Duplication — (ij  Manual  Search  for 
Records.  The  charge  for  actual  search 
time  will  be  computed  at  a  rate  of  $12.00 
per  hour  for  agency  personnel  at  grades 
GS-2  through  GS-10  and  a  rate  of  $24.00 
per  hour  for  agency  personnel  at  grades 
CS-11  and  above.  Charges  will  be 
computed  in  quarter  hour  increments. 

(ii)  Computer  Search  for  Records.  The 
charge  for  actual  direct  cost  of  computer 
searches  will  be  assessed.  Charges  for 
computer  operating  time  directly 
attributable  to  the  search  for  records 
will  be  computed  af  a  rate  of  $5.00  per 
computer  minute.  Costs  for  operator/ 
programmer  time  will  be  computed  as 
listed  in  paragraph  (b)(2)(i]  of  this 
section. 

(iii)  Review  of  Records.  Commercial 
use  requesters  shall  be  charged  for  the 
time  spent  in  the  initial  review  of 
records  to  determine  if  a  specific 
exemption  under  the  statute  Is 
applicable  to  a  particular  record  or 
portion  of  a  record.  The  charge  for 
actual  review  time  will  be  computed  at 
as  listed  in  paragraph  (b)(2)(i)  of  this 
section. 

(iv)  Duplication  of  Records.  The 
Secretary  will  assess  the  actual  direct 
cost  for  the  duplication  of  records  as 
follows: 

(A)  The  charge  for  reproduction, 
duplication  or  copying  of  paper  records 
by  the  Commission  will  be  f^lO  per  page. 

(B)  The  charge  for  reproduction, 
duplication  or  copying  of  microfilm  or 
microfiche  reconis  will  be  $.50  per  piece. 

(C)  The  charge  for  reprt)duction, 
duplication  or  copving  of  computer 
tapes  will  be  $23.00  per  tape. 

(3)  Computing  Charges.  The  Secretary 
will  compute  the  charge  for  search. 


review  and  duplication  of  records  in 
accordance  with  the  requirements  of  the 
FOIA,  as  follows: 

|i)  In  accordance  with  the  provisions 
of  subsoction  (u)(4)(A)(n)  (if  the  Act,  the 
Commission  will  charge  commercial  use 
requesters  for  the  full  direct  costs  of 
search,  review  and  duplication  of 
records.  The  C-ommission  will  charge 
educational  and  non  commercial 
requesters  and  representatives  of  the 
news  media  the  costs  for  duplication  of 
records.  The  Commission  will  charge  all 
other  requesters  full  direct  costs  for 
search  and  duplicHtion  uf  records. 

(ii)  In  accordance  with  subsection 
(a)(4)(A)(ii){Il)  or  (III)  of  the  Act.  for  any 
FOIA  request  described  under  those 
provisions,  no  fee  will  be  charged  by  the 
Commission  for  the  first  two  hours  of 
search  time  or  for  the  first  one  hundred 
pages  of  duplication  of  paper  records,  or 
the  number  of  pieces  of  microfilm  or 
microfiche,  or  computer  tape  equivalent 
to  one  hundred  pages  of  paper  records, 
(iii)  The  Commission  has  determined 
that  the  cost  of  routine  collection  and 
processing  of  fees  is  $25.00  and 
accordingly,  no  charge  will  be  imposed 
when  the  total  charge  for  search,  review 
and/or  reproduction  of  records  does  not 
exceed  $25.00 

(4)  Requests  for  Records,  (i)  In 
addition  to  the  requirements  of  S  201.17 
of  subpart  C.  requests  for  records  must 
reasonably  describe  the  records  sought, 
(ii)  Requests  shall  indicate  into  which 
of  the  four  identified  categories  of 
requesters  (commercial  use  requester, 
educational  and  non-commercial 
scientific  institution  requester, 
representative  of  the  news  media,  or 
other  requester)  the  person  making  the 
request  is  to  be  categorized  for  the 
purpose  of  charging  fees. 

(iii)  The  Secretary  will  determine  the 
use  to  which  a  requester  will  put  the 
requested  documents  for  the  purpose  of 
assessing  and  charging  fees.  The 
Secretary  will  take  into  account 
representations  and  documentation  to 
support  inclusion  into  a  particular 
category  made  by  a  requester  for  the 
purpose  of  charging  fees.  In  the  event 
that  the  Secretary  has  reasonable  cause 
to  doubt  the  use  to  which  a  requester 
will  put  the  records  sought,  or  where 
that  use  is  not  clear  from  the  request 
itself,  the  Secretary  will  seek  additional 
clarification  prior  to  assigning  the 
request  to  one  of  the  four  listed 
categories. 

(iv)  Unless  a  request  for  information 
specifically  stales  that  all  applicable 
fees  are  acceptable  and  that  the 
requester  agrees  in  advance  to  p«y 
them,  or  states  a  speciHed  limit  as  to  the 
amount  of  fees  the  requeslt-r  atjrees  to 
pay,  a  request  that  is  expected  to 


involve  assessment  of  fees  in  excess  of 
$25.00  or  the  specified  limit  will  not  be 
deemed  to  have  been  received  until  the 
requester  is  advised  of  the  anticipated 
costs  and  agrees  to  bear  them.  Such 
notice  will  offer  a  requester  the 
opportunity  to  confer  with  agency 
personnel  with  the  object  of 
reformulating  the  request  to  meet  the 
use  for  which  the  records  are  sought  at 
the  lowest  cost. 

(5)  Administrative  Action  to  Improve 
Collection  and  Assessment — 

(i)  Interest  Charges.  Beginning  on  the 
3l8t  day  following  the  day  on  which  the 
bill  was  sent  to  a  requester,  the 
Commission  will  assess  interest  charges 
on  unpaid  FOIA  requests  pursuant  to 
rates  found  at  section  3717  of  Title  31  of 
the  United  Slates  Code. 

(ii)  Aggregating  Requests.  If  the 
Commission  receives  multiple  requests 
for  documents  at  the  same  or  proximate 
times  from  the  same  requester  or 
requesters  acting  in  concert,  the 
Secretary  will  determine  if  the  requests 
are  for  the  purpose  of  avoiding  or 
evading  payment  of  fees.  In  such  event 
the  Secretary  may  aggregate  such 
requests  and  charge  for  documents  in 
accordance  with  the  schedule  of  fees  in 
this  paragraph. 

(iii)  Advance  Payment  In  accordance 
with  paragraph  (a)(4){A)(ii)  of  the  Act. 
the  Commission  may  not  require 
advance  payment  of  fees  unless  the 
requester  has  previously  failed  to  pay 
fees  in  a  timely  fashion  (within  30  days 
of  the  date  of  billing)  or  the  Commission 
has  determined  that  the  fees  shall 
exceed  $250  00. 

(iv)  When  the  Secretary  determines 
that  advance  payment  is  required,  the 
administrative  time  limits  contained  in 
section  (a)(6)  of  these  rules  begin  only 
upon  receipt  of  advance  payment. 

(v)  The  Secretary  shall  be  responsible 
for  overseeing  the  collection  of  all  debts 
in  connection  with  requests  for  records 
under  the  FOIA.  in  accordance  with  the 
Debt  Collection  Act  of  1932.  Pub.  L  97- 
365. 

(c)  Waiver  of  fees.  (1)  In  determining 
whether  to  waive  fees  in  accordance 
with  section  (a)(4)(A)(iii)  of  the  FOIA, 
the  Secretary  will  consider  the 
following: 

(i)  The  subject  of  the  request:  Whether 
the  subject  of  the  requested  records 
concerns  the  operations  or  activities  of 
the  government; 

(ii)  The  informative  value  of  the 
information  to  be  disclosed:  Whether 
the  disclosure  is  "likely  to  contribute"  to 
the  understanding  of  government 
operations  or  activities; 

(iii)  The  contribution  to  an 
understanding  by  the  general  public 


liklcy  to  resvlt  from  disclosure:  Whether 
disclosure  of  lh«  reqeuested  information 
will  contribute  to  "public 
understanding"; 

(iv)  The  significance  of  the 
contribution  to  public  untJerstanding: 
Whether  the  d'sclosure  is  likely  to 
contribute  "significantly"  to  public 
understanding  of  gcrvernment  operations 
or  activities. 

(v)  The  exislence  and  magnitude  of  a 
commercial  interest:  Whether  the 
requester  has  a  commercial  interest  that 
would  be  furthered  by  the  requested 
disclosure:  and  if  so, 

(vi)  The  primary  interest  in 
disclosure:  Whether  the  magnitude  of 
the  identified  commercial  interest  of  the 
requester  is  sufficiently  large,  in 
comparison  with  the  public  interest  in 
disclosure,  that  disclosure  is  primarily  in 
the  commercial  interest  of  the  requester. 

(2)  Procedure  for  Requests  for  WoJrer 
of  Fees. 

(i)  In  arxordance  with  the  procedures 
outlined  in  §  201.18  of  these  rules, 
requests  for  information  that  contain  a 
request  for  waiver  of  fees  shall  be 
clearly  indicated  on  the  envelope  and 
the  letter  containmj?  the  request. 

(ii)  The  request  for  waiver  shall 
include  justification  and  reasons  to 
support  the  waiver  of  fees, 

(iii)  The  request  for  waiver  of  fees 
shall  state  whether,  in  the  event  that  the 
Secretary  denies  the  request  for  waiver 
of  fees,  the  requester  agrees  in  advance 
to  pay  fees  or  agrees  to  pay  fees  up  to  a 
specified  limit. 

(3)  Denial  of  Request  for  Waiver  of 
fees.  A  written  request  for  waiver  of 
fees  will  be  denied  only  by  the 
Secretary  or  Acting  Secretary'.  Denials 
of  requests  for  waiver  of  fees  will  be  in 
writing  and  will  specify  the  reason 
therefor,  and  will  advise  the  requester  of 
the  right  to  appeal  the  denial  to  the 
Commission. 

Issued:  May  28. 1967. 

By  order  of  the  Commission.  t 

Kenneth  R.  Masoo. 
Secretary. 
|KR  Doc.  87-12617  Filed  6-»-87;  8:45  am) 
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PENSION  BENEFIT  GUARANTY 
CORPORATION 

29  CFR  Parts  2640  and  264C 

Reduction  or  Waiver  of  Partial 
Withdrawal  Liability 

aqemcy:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Proposed  rule. 


summary:  The  Pension  Benefit 
Guaranty  Corporation  prup>oses  to 
establish  rules  for  reducing  or  waiving 
the  liability  of  an  employer  that  has 
partially  withdrawn  from  a 
multiemployer  pension  plan  and 
subsequently  mcresses  its  contnbution 
base  units  or  reenters  the  plan  for  the 
facility  or  onder  the  bargainiog 
agreement  that  gave  rise  to  the  liability. 
The  Employee  Reltrement  Income 
Secunty  Act  of  1974,  as  amended, 
directs  the  PBGC  to  issue  some  of  these 
rules  and  authorizes  it  to  issue  the 
others.  The  regulation  is  needed  to 
provide  rehef  to  employers  that  incur 
partial  withdrawal  habihty  and 
subsequently  increase  covered 
operations  to  a  level  that  would  have 
resulted  in  no  withdrawal  liabibty  if  it 
had  been  maintained  consistently.  The 
regulation  requires  plans  to  waive  or 
reduce  the  employer's  obligation  to 
make  withdrawal  liability  payments 
under  certain  circumstances  and 
provides  guidance  for  implementing 
reductions  in  pavinents  required  by 
ERISA.  It  also  provides  procedures 
under  which  plans  may  adopt  additional 
rules  for  the  reduction  or  waiver  of 
partial  withdrawal  liability,  subject  to 
PBGC  approval. 

DATE:  Comments  must  be  received  on  or 
before  August  4, 1987. 
ADDRESSES:  Comments  may  be  mailed 
to  the  Corporate  Policy  and  Regulations 
Department  (35100),  2020  K  Street.  NW.. 
Washington.  DC  20006.  Comments  may 
be  hand-delivered  to  Suite  7300  at  the 
above  address  between  9:00  a.m.  and 
5:00  p.m.  Written  comments  will  be 
available  for  inspection  at  the  above 
address.  Suite  7100.  between  9:00  a.m. 
and  4:00  p.m.  Each  comment  should 
include  the  commenter's  name  and 
address,  identify  the  proposed 
regulation,  and  give  reasons  for  any 
recommended  change.  This  proposal 
may  be  changed  based  on  the  comments 
received. 

FOR  FURTHER  INFORMATION  CONTACT: 

j.  Ronald  Goldstein.  Attorney,  Corporate 
Policy  and  Regulations  Department 
(35100).  2020  K  Street.  NW.,  Washington. 
DC  20006:  (202)  77&-8850  (202-77&-a859 
forTTY  and  TDD).  [These  are  not  toll- 
free  numbers  ). 

SUPPLEMENTARY  INFORMATION: 

Statutor>'  Provisions 

Under  section  4205(a)  of  the  Employee 
Retirement  Income  Security  Act  of  1974, 
as  amended  by  the  Multiemployer 
Pension  Plan  Amendments  Act  of  1980, 
(ERISA  or  the  Act),  an  employer  is 
deemed  to  have  partially  withdrawn 
from  a  multiemployer  pension  plan  on 
the  last  day  of  a  plan  year  in  which:  (1) 


There  is  a  70-percent  contribution 
decline,  or  (2)  there  is  a  pertwl  cessation 
of  the  employ ef"s  eon«rifc»ticm 
obligation.  Section  4205(bj(l)  provides 
that  a  70-percent  contribution  decline 
occurs  in  a  jAan  rear  if  during  that  plan 
year  and  each  of  the  two  preceding  plan 
years  (together,  the  "3-\-eaT  testing 
period'7.  the  emploj'er's  contribution 
base  units  do  not  exceed  30  percent  of 
the  employer's  contribution  base  units 
for  the  high  base  year.  The  number  of 
contribution  base  units  for  the  high  base 
year  is  the  average  number  of  units  for 
the  two  plan  years  for  which  the 
employer's  confributon  base  units  were 
the  highest  within  the  five  plan  years 
immediately  preceding  the  beginning  of 
the  3-year  testing  period  (section 
4205(b)(l)(B)(ii)). 

Under  section  4205{bM2)(A).  there  is  a 
partial  cessaboo  of  the  employer's 
contribution  obligation  for  the  plan  year 
if,  during  that  year — 

(i)  The  employer  permanently  ceases 
to  have  an  oblijration  to  contnbute 
under  one  or  more  but  fewer  than  all 
collective  bargaining  agreements  under 
which  the  employer  has  tieen  ohlipated 
to  contribute  under  the  plan  but 
continues  to  perform  work  in  the 
jurisdiction  of  the  collective  bargaining 
agreement  of  the  type  for  which 
contributions  were  pre\iously  required 
or  transfers  soch  work  to  another 
location,  or 

(ii)  An  employer  permanently  ceases 
to  ha\'c  an  obligation  to  contribute 
under  the  plan  with  respect  to  work 
performed  at  one  or  more  but  fewer  than 
all  of  its  facilities,  but  continues  to 
perform  work  at  the  facility  of  the  type 
for  which  obhgation  to  contribute 
ceased. 

A  cessation  of  obligations  under  one 
collective  bargaining  agreement  because 
of  the  substitution  of  another  agreement 
that  requires  contributioas  to  the  plan  is 
not  considered  a  partial  cessation  of  the 
employer's  contribution  obligation. 

Section  4205(c)  provides  a  special 
partial  withdrawal  rule  for  the  retail 
food  industry.  Section  420e(d)  also 
provides  special  partial  withdrawal 
rules  for  the  construction  and 
entertainment  industries.  All  of  the 
withdrawal  liability  rules  apply  to 
withdrawals  after  September  25. 1980. 

The  amount  of  an  empieyer's  liabilrty 
for  a  partial  withdrawal  is  calculated 
under  section  4206(a).  That  section 
provides  that  partial  withdrawal 
liability  is  equal  to  the  unfunded  vested 
benefits  alTocable  to  the  employer  for  a 
complete  withdrawal  multiplied  by  a 
fraction.  The  fraction  is  1  minus  a 
fraction — 
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(A)  The  numerator  of  which  Is  the 
employer's  contribution  base  units  for 
the  plan  year  following  the  plan  year  in 
which  the  partial  wtihdrawal  occurs, 
and 

(B)  The  denominator  of  which  is  the 
average  of  the  employer's  contribution 
base  units  for  the  5  plan  years 
immediately  preceding  the  plan  year  in 
which  the  partial  withdrawal  occurs  (or 
the  5  plan  years  immediately  preceding 
the  beginning  of  the  3-year  testing 
period  in  the  case  of  a  partial 
withdrawal  caused  by  a  70-percent 
contribution  decline).  ' 

The  allocable  unfunded  vested 
benefits  are  determined  as  of  the  date  of 
the  partial  withdrawal,  or,  in  the  case  of 
a  70-percent  contribution  decline,  as  of 
the  last  day  of  the  first  plan  year  in  the 
3-year  testing  period. 

This  formula  results  in  liability  equal 
to  the  liability  that  the  employer  would 
have  had  for  a  complete  withdrawal 
multiplied  by  the  percent  decline  in  the 
employer's  contribution  base  units  from 
the  average  in  the  five  years  preceding 
the  partial  withdrawal  to  the  number  in 
the  year  following  the  partial 
withdrawal.  Under  section  4219(c)(1)(E). 
the  annual  payment  of  partial 
withdrawal  liability  is  calculated  by 
multiplying  the  annual  payment  that 
would  have  been  required  for  a 
complete  withdrawal  by  the  same 
fraction  used  in  section  4206(a)  to 
determine  partial  withdrawal  liability. 

Seciton  4206(b]  provides  special  rules 
for  adjusting  the  liability  of  an  employer 
that  partially  or  completely  withdraws 
from  the  plan  after  its  initial  partial 
withdrawal.  Under  section  4206(b)(1).  an 
employer's  liability  for  the  subsequent 
withdrawal  is  reduced  by  the  amount  of 
any  liability  for  the  earlier  partial 
withdrawal  (less  any  waiver  or 
reduction  of  the  earlier  liability).  Section 
4206(b)(2)  gives  the  PBGC  authority  to 
issue  regulations  adjusting  the  reduction 
prescribed  by  section  42p6(b)(l)  so  that 
the  employer's  liability  (or  the 
subsequent  withdrawal  properly  reflects 
its  share  of  liability  to  the  plan.  This 
regulation  deals  only  with  section 
420e(b)(l):  rules  under  section  4206(b)(2) 
will  be  issued  at  a  later  date. 

Section  4208(a)(1)  eliminates  the 
partial  withdrawal  liability  of  an 
employer  that  had  a  70-percent 
contribution  decline  if.  for  any  two 
consecutive  years  following  the  partial 
withdrawal  year,  the  number  of 
contribution  base  units  with  respect  to 
which  the  employer  has  an  obligation  to 
contribute  under  the  plan  for  each  year 
is  not  less  than  90  percent  of  the  total 
number  of  contribution  base  units  with 
respect  to  which  the  employer  had  an 
obligation  to  contribute  in  the  high  base 


year,  as  defined  in  section 
4205(b)(l)(B)(ii).  The  liability  is  waived 
beginning  with  the  first  plan  year  after 
the  two  consecutive  years;  liability  for 
delinquent  payments,  however,  is  not 
waived.  Under  section  4208(a)(2).  an 
employer  may  furnish  the  plan  a  bond  in 
lieu  of  paying  its  partial  withdrawal 
liability  due  for  the  second  year  if  the 
employer's  contribution  base  units  for 
the  previous  plan  year  are  at  least  equal 
to  its  contribution  base  units  for  the  high 
base  year.  The  amount  of  the  bond, 
which  is  determined  by  the  plan 
sponsor,  may  not  exceed  50  percent  of 
the  annual  payment  otherwise  required. 
If  the  employer  subsequently  satisfies 
the  requirements  of  section  4208(a)(1), 
the  bond  is  cancelled.  If  the  employer 
does  not  satisfy  those  requirements,  the 
bond  is  paid  to  the  plan,  and  the 
employer  must  pay  the  outstanding 
amount  of  liability  due  with  respect  to 
the  plan  year  for  which  the  bond  was 
posted  and  continue  making  withdrawal 
liability  payments  as  they  become  due. 
Section  4208(b)  relieves  employers  of 
the  obligation  to  make  partial 
withdrawal  liability  payments  (other 
than  delinquent  payments)  if  for  two 
consecutive  plan  years  following  a  70- 
percent  contribution  decline — 

(1)  The  number  of  contribution  base 
units  with  respect  to  which  the  employer 
has  an  obligation  to  contribute  for  each 
year  exceeds  30  percent  of  the  total 
number  of  contribution  base  units  with 
respect  to  which  the  employer  had  an 
obligation  to  contribute  for  the  high  base 
year,  and 

(2)  The  total  number  of  contribution 
base  units  with  respect  to  which  all 
employers  under  the  plan  are  obligated 
to  contribute  is  not  less  than  90  percent 
of  the  total  number  of  contribution  base 
units  for  which  all  employers  were 
obligated  to  contribute  in  the  partial 
withdrawal  plan  year. 

Under  section  4208(c).  an  employer's 
partial  withdrawal  liability  payment  is 
reduced  pro  rata  in  any  plan  year 
following  a  70-percent  contribution 
decline  if  the  number  of  contribution 
base  units  with  respect  to  which  the 
employer  has  an  obligation  to  contribute 
for  that  year  equals  or  exceeds  110 
percent  (or  such  other  percentage  as  the 
plan  may  provide  by  amendment  and 
that  is  not  prohibited  by  PBGC 
regulations)  of  the  number  of 
contribution  base  units  with  respect  to 
which  the  employer  had  an  obligation  to 
contribute  in  the  partial  withdrawal 
year.  This  provision  directs  the  PBGC  to 
prescribe  regulations  on  implementing 
the  pro  rata  reduction. 

Section  4206(e)(1)  gives  the  PBGC 
authority  to  prescribe  regulations 
providing  for  the  reduction  or 


elimination  of  partial  withdrawal 
liability  under  any  other  conditions  with 
respect  to  which  the  PBGC  determines 
that  reduction  or  waiver  of  partial 
withdrawal  liability  is  consistent  with 
the  purposes  of  the  Act.  Such 
regulations  may.  however,  provide  for 
the  reduction  of  withdrawal  liability 
only  with  respect  to  subsequent  changes 
in  the  employer's  contributions  for  the 
same  operations,  or  under  the  same 
collective  bargaining  agreement,  that 
gave  rise  to  the  partial  withdrawal. 
Section  4206(e)(3)  directs  the  PBGC  to 
Issue  regulations  under  which  plans  may 
adopt  rules  for  the  elimination  or 
reduction  of  partial  withdrawal  liability 
under  any  other  conditions,  subject  to 
PBGC  approval. 

The  Regulation 

Section  2646.1  of  the  proposed 
regulation  describes  the  purpose  and 
scope  of  the  regulation.  Section  2646.1(b) 
provides  that  the  regulation  shall  apply 
to  employers  that  have  partially 
withdrawn  from  multiemployer  plans 
after  September  25. 1980,  and  that  have 
not,  as  of  the  date  on  which  they  satisfy 
the  conditions  for  reducing  or 
eliminating  their  partial  withdrawal 
liability,  fully  satisfied  their  obligation 
to  pay  that  partial  withdrawal  liability. 
The  partial  withdrawal  liability 
abatement  conditions  prescribed  by  the 
Act  apply,  by  their  terms,  to 
withdrawals  and  increased  contribution 
base  units  occurring  after  September  25. 
1980.  The  PBGC  proposes  to  have  the 
abatement  provisions  it  prescribes  also 
apply  to  withdrawals  and  resumed 
operations  occurring  after  September  25, 
1980.  Using  the  same  effective  date  for 
all  of  the  abatement  provisions  will 
simplify  the  administration  of  the 
regulation. 

Section  2646.2(a)  provides  that  an 
employer  that  satisfies  the  requirements 
for  abatement  in  S  2646.3  may  apply  to 
the  plan  for  abatement.  Since  the 
Information  necessary  to  make  the 
abatement  determination  is  readily 
available  to  the  employer  and  the 
employer  has  an  incentive  to  notify  the 
plan  of  those  facts,  this  approach  should 
not  impose  an  undue  burden  on 
employers.  By  contrast,  requiring  the 
plan  to  initiate  the  abatement  process 
would  force  it  to  constantly  monitor 
Information  that  may  not  be  readily 
available  to  it. 

The  application  must  identify  the 
employer  eligible  for  abatement,  the 
withdrawn  employer  (if  different),  the 
date  of  withdrawal,  and  the  basis  on 
which  the  employer  qualifies  for 
reduction  or  waiver  of  its  partial 
withdrawal  liability.  Section  2640.7 


defines  "eligible  employer "  as  the 
employer  as  it  existed  on  the  date  of  the 
partial  withdrawal.  As  in  the  PBGC  s 
regulation  on  waiver  or  reduction  of 
complete  withdrawal  liability  (51  FR 
10300.  March  25.  1986),  an  eligibile 
employer  continues  to  be  eligible  for 
abatement  notwithstanding  the 
occurrence  of  a  merger,  acquisition  or 
internal  corporate  change,  so  long  as  all 
entities  (or  their  successors]  liable  for 
the  partial  withdrawal  remain  in  the 
controlled  group. 

Section  2646.2(b)  requires  the  plan 
sponsor  to  determine  whether  the 
employer  satisfies  the  abatement 
requirements  under  §  2846.3  within  60 
days  after  the  employer  applies  for 
abatement.  That  paragraph  also  requires 
the  plan  sponsor  to  notify  the  employer 
of  its  determination.  If  the  employer 
furnished  a  bond  or  established  an 
escrow  account  (as  permitted  under 
S  2646.4),  the  sponsor  must  also  send  a 
copy  of  the  notice  to  the  bonding  or 
escrow  agent 

The  consequences  of  qualifying  for 
abatement  under  9  2646.3  are  described 
in  8  2646.2(c).  Under  that  paragraph,  an 
employer  that  qualifies  for  waiver  of  its 
partial  withdrawal  liability  under  §  2646 
(a)  or  (b)  is  relieved  of  its  obligation  to 
make  future  withdrawal  liabilty 
payments  to  the  plan  with  respect  to  its 
partial  withdrawal.  An  employer  that 
qualifies  for  reduction  of  its  partial 
withdrawal  liability  under  §  2646.3(c)  is 
liable  only  for  the  amount  determined 
under  {  2646  5.  An  employer  that 
qualifies  for  abatement  under  {  2646.3 
(a),  (b)  or  (c)  would  have  its  liability  for 
a  subsequent  withdrawal  determined  in 
accordance  with  }  2646  6  If  an  employer 
that  qualifies  for  waiver  or  reduction  of 
its  partial  withdrawal  liability  has 
furnished  a  bond  under  {  2646  4.  the 
bond  is  cancelled.  If  the  employer  has 
put  funds  in  escrow  under  |  2646.4,  they 
are  to  be  refunded  to  the  employer  If 
the  employer  made  any  withdrawal 
liability  payments  due  after  the 
conditions  for  abatement  were  satisfied 
in  excess  of  the  penodic  amount  due 
after  that  date,  the  plan  sponsor  shall 
credit  the  excess  to  any  future 
withdrawal  liability  payments  owed  by 
the  employer  If  the  credit  is  greater  than 
the  outstanding  amount  of  the 
employer's  partial  withdrawal  liability, 
the  plan  tpoaaor  most  refund  the  excess 
to  the  employer.  The  plan  is  required  to 
issue  a  reviled  payment  schedule 
reflecting  the  credit  or  maka  the  refund 
withui  60  days  after  receiving  tha 
information  necessary  to  determine  the 
employer's  qtialification  for  abatement. 
The  plan  must  add  interest  at  the  rate 
prescribed  under  Part  2644  (relating  to 


the  notice  and  coUechon  of  withdrawal 
liability)  to  the  credit  or  refund  if  it  fails 
to  comply  with  this  requirement. 

Section  2646  (d)  and  (e)  sets  forth  the 
consequences  of  the  plan  sponsor's 
determination  that  the  employer  does 
not  qualify  for  abatement.  Section 
2646.2(d)  provides  that  the  rules  of  Part 
2644  apply  with  respect  to  payments 
that  the  employer  is  required  to  make 
after  the  sponsor  determines  that  it  is 
not  eligible  for  abatement.  These  include 
payments  with  respect  to  which  the 
bond/escrow  was  furnished  and  partial 
withdrawal  liability  payments  coming 
due  after  the  determination. 

Section  2646.2(d)(1)  requires  the 
bonding  or  escrow  agent  to  pay  the 
bond  or  escrow  to  the  plan.  Under 
5  2646.2(d)(2).  the  employer  must  pay  to 
the  plan  an  amount  equal  to  the 
difference  between  the  amount  of  the 
withdrawal  liability  payment  or 
payments  with  respect  to  which  the 
employer  furnished  a  bond  or  escrow 
and  the  amount  of  the  bond  or  escrow. 
Both  the  bond  or  escrow  and  the 
employer's  payment  must  be  paid  to  the 
plan  within  30  days  after  receipt  of  the 
plan  sponsor's  notice  that  the  employer 
does  not  qualify  for  abatement.  If  the 
employer  fails  to  make  this  payment, 
interest  under  Part  2644  begins  to  accrue 
on  the  31st  day.  Finally.  S  2646.2(d)(3) 
requires  the  employer  to  resume  making 
its  partial  withdrawal  liability  payments 
to  the  plan  as  ihey  become  due. 

Section  2646.2(e]  allows  the  employer 
to  seek  plan  review  under  section 
4219(b)(2)  and  arbitration  under  section 
4221  and  Part  2641  of  the  plan  sponsor  s 
determination  that  the  employer  does 
not  qualify  for  abatement  under  {  2646.3 
and  of  the  amount  of  reduction 
determined  under  9  2646.5.  Section 
2646.2(e)  also  establishes  the 
consequences  of  a  determination  by  an 
arbitrator  or  plan  sponsor  on  review 
that  the  employer  is  entitled  to 
abatement  or  to  a  larger  reduction  of  the 
annual  payment.  If  the  employer's 
partial  withdrawal  liability  is  waived. 
§  2646.2(e)(1)  requires  the  plan  sponsor 
to  refund  any  withdrawal  liability 
payments  made  under  9  2646.2(d)(2)  and 
(d)(3)  and  any  bond  or  escrow  paid  to 
the  plan  under  9  2646.2(d)fl)  The  plan 
sponsor  must  also  add  interest, 
determined  in  accordance  with 
§  2644.2(d).  to  the  refund  for  each  of 
these  payments. 

If  the  employer's  annual  payment  of 
partial  withdrawal  liability  is  reduced, 
9  2046.2(e)(2)  requires  the  plan  sponsor 
to  immediately  credit  future  withdrawal 
liability  payments  owed  by  the 
employer  with  the  payments  made 
pursuant  to  9  2846.2(d)|l)-(d)(3).  The 


sponsor  must  also  add  interest. 
determined  in  accordance  with 
i  2644.2td)  as  if  the  payments  were 
overpayments  of  withdrawal  liability,  to 
the  employer's  credit  for  each  of  those 
payments.  Section  2»46.2(e)(2)  also 
requires  the  plan  sponsor  to  refund  to 
the  employer,  with  interest  determined 
under  9  2644.2(d).  any  credit  remaining 
under  9  2646.2teH2)  after  the  total 
amount  of  the  employer's  outstanding 
partial  withdrawal  liability  has  been 
satisfied. 

Section  2646.3  contains  the  conditions 
for  abatement  of  partial  withdrawal 
liability.  Section  2646.3(8)  restates  the 
provisions  in  section  4208(a)(1)  and  (b) 
for  waiving  partial  withdrawal  liability 
resulting  from  a  70-percent  contribution 
decline. 

Section  2646.3(b)  provides  rules  under 
section  4208(e)<l)  establishing  additional 
conditions  under  which  an  employer's 
partial  withdrawal  liabiKty  mt»st  be 
waived.  Under  9  2846.3(b).  an  employer 
that  incurred  partial  withdrawal  liability 
as  a  result  of  a  partial  cessation  of  its 
contnbution  obligation  shall  have  no 
obligation  to  make  additional  payments 
with  respect  to  that  withdrawal  (other 
than  delinquent  payments)  if  it  satisfies 
the  following  three  conditions  for  two 
consecutive  plan  years: 

(1)  The  employer  must  resume 
contributions  for  the  same  facility  or 
under  the  same  agreement  that  gave  rise 
to  the  partial  withdrawal; 

(2)  The  employer's  contribution  base 
units  for  that  faciHty  or  under  that 
agreement  must  exceed  30  percent  of  the 
contribution  base  units  with  respect  to 
which  the  employer  had  an  obligation  to 
contribute  for  that  facility  or  under  thtit 
agreement  for  the  base  year  and 

(3)  The  total  number  of  contribution 
base  units  with  respect  to  which  the 
employer  has  an  obligation  to  contribute 
to  the  plan  in  each  year  must  equal  at 
least  90  percent  of  the  total  number  of 
contribution  base  units  with  respect  to 
which  the  employer  had  an  obligation  to 
contribute  to  the  plan  for  its  base  year 

The  number  of  contribution  base  units 
with  respect  to  which  the  employer  had 
an  obligation  to  contribute  for  the  base 
year  is  the  average  of  the  two  highest 
years  within  the  five  plan  years 
immediately  preceding  the  partial 
withdrawal.  Under  9  2646.3(d)  only  the 
number  of  contnbution  base  units  for 
the  rpentered  facihty  or  agreement  are 
used  to  determine  whether  the  employer 
satisfies  the  30-percent  test;  the 
employer's  total  contribution  un:ts  are 
used  to  determine  whether  the  employer 
satisfies  the  90-percent  test 

Section  2646  3(c)  contains  the 
conditions  for  reducing  an  employer's 
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annual  partial  withdrawal  liability 
payment.  Section  2846.3(c)(1) 
implements  the  reduction  of  partial 
withdrawal  liability  payment  provisions 
of  section  2408(c).  Under  S  2646.3(c)(1),  a 
plan  must  reduce  an  employer's  annual 
partial  withdrawal  liability  payment  for 
a  plan  year  if,  in  that  plan  year,  the 
contribution  base  units  for  which  the 
employer  has  an  obligation  to  contribute 
to  the  plan  exceed  the  greater  of  (1)  110 
percent  (or  such  lower  number  as  the 
plan  may,  by  amendment,  adopt)  of  the 
number  of  contribution  base  units  with 
respect  to  which  the  employer  had  an 
obligation  to  contribute  in  the  partial 
withdrawal  year,  or  (2)  the  number  of 
contribution  base  units  with  respect  to 
which  the  employer  had  an  obligation  to 
contribute  in  the  year  following  the 
partial  withdrawal  year. 

The  proposed  regulation  does  not 
allow  plans  to  increase  the  contribution 
base  units  required  to  qualify  for 
reduction  of  the  annual  payment  under 
this  test,  because  the  PBGC  believes 
that  any  more  stringent  requirement 
would  normally  be  inconsistent  with 
Congress'  intent,  as  expressed  in  section 
4208(c).  The  PBGC  recognizes,  however, 
that  a  higher  percentage  may  be 
appropriate  when  the  requirements  of 
§  2646.3(c)(1)  would  result  in  a  reduction 
in  the  employer's  annual  payment  that  is 
so  small  that  it  is  exceeded  by  the 
administrative  costs  of  implementing  it. 
The  PBGC,  therefore,  requests 
comments  on  the  desirability  of  adding 
an  exception  to  S  2646.3(c)(1)  that  would 
allow  the  plan  to  adopt  more  stringent 
standards  when  the  proposed 
requirements  would  necessitate 
administrative  costs  that  exceed  the 
reduction  in  the  employer's  annual 
withdrawal  liability  payment. 
Comments  should  address  the  need  for 
such  an  exception  and  the  best  method 
for  assuring  that  it  is  available  only 
under  the  conditions  stated. 

Under  5  2646.3(c)(2),  an  employer  that 
resumes  the  obligation  to  contribute 
with  respect  to  a  facility  or  collective 
bargaining  agreement  that  gave  rise  to  a 
partial  withdrawal  under  section 
4205(a)(2)  shall  have  its  annual  partial 
withdrawal  liability  payment  reduced 
for  any  plan  year  in  which  the  total 
number  of  contribution  base  units  with 
respect  to  which  the  employer  has  an 
obligation  to  contribute  equals  at  least 
the  sum  of:  (1)  The  number  of 
contribution  base  units  for  the  reentered 
facility  or  agreement  in  that  plan  year 
plus  (2)  the  total  number  of  contribution 
base  units  with  respect  to  which  the 
employer  had  an  obligation  to  contribute 
to  the  plan  for  the  year  following  the 
partial  withdrawal  year. 


Section  2646.4  would  allow  an 
employer  that  satisfied  the  requirements 
of  section  4208(a)(2)  or  5  2646.3(b)  for 
one  plan  year  with  respect  to  ail  partial 
withdrawals  that  it  incurred  in  a  smgle 
plan  year  to  provide  a  bond  or  establish 
an  escrow  account  in  lieu  of  making 
scheduled  withdrawal  liability 
payments  for  those  withdrawals,  until 
the  plan  sponsor  determines  whether  the 
employer  is  entitled  to  abatement  under 
S  2646.3(a)  or  (b).  An  employer  that 
chooses  not  to  provide  a  bond/escrow 
would  be  required  to  continue  making 
withdrawal  liability  payments  as  they 
become  due.  An  employer  that  applies 
for  abatement  but  neither  provides  a 
bond/escrow  nor  makes  its  withdrawal 
employer  liability  payments  remains 
eligible  for  abatement  but  may  be  sued 
for  the  overdue  employer  liability 
payments. 

The  amount  of  the  bond  or  escrow 
shall  be  50  percent  of  the  withdrawal 
liability  payments  that  would  otherwise 
be  due.  An  employer  that  chooses  to 
provide  a  bond  or  escrow  must  furnish  it 
before  the  due  date  of  the  payment  to 
which  it  relates.  An  employer  may 
provide  a  single  bond  or  escrow  for 
more  than  one  payment  due  during  the 
pendency  of  the  plan  sponsor's 
determination.  The  bond  or  escrow  must 
provide  that  it  will  be  paid  to  the  plan 
sponsor  upon  notice  to  the  bonding  or 
escrow  agent  from  the  plan  sponsor  that 
the  employer  does  not  satisfy  the 
requirements  of  S  2646.3  for  abatement 
of  its  partial  withdrawal  liability. 

Concurrently  with  posting  a  bond  or 
establishing  an  escrow  account  under 
S  2646.4,  the  employer  must,  under 
S  2646.4(c),  notify  the  plan  sponsor  of 
the  amount  of  the  bond  or  escrow,  the 
scheduled  payment  or  payments  with 
respect  to  which  it  is  being  furnished 
and  the  name  and  address  of  the 
bonding  or  escrow  agent. 

Section  2646.4(d)  allows  the  plan,  by 
amendment,  to  reduce  the  amount  of  the 
bond  or  escrow  allowed  by  S  2646.4.  The 
amendment  must  be  consistent  with  the 
purposes  of  the  Act,  i.e..  it  must  not 
create  an  unreasonable  risk  of  loss  to 
the  plan.  The  plan  is  not  permitted  to 
alter  any  of  the  other  requirements  in 
S  2646.4  relating  to  the  bond/escrow. 
Under  J  2846.4(e),  the  plan  sponsor 
must  determine  whether  an  employer 
that  provided  a  bond/escrow  under 
S  2646.4  satisfied  the  requirements  of 
i  2646.3(a)  or  (b)  for  the  second 
consecutive  plan  year  within  60  days 
after  the  end  of  that  plan  year.  The  plan 
sponsor  must  then  notify  the  employer 
and  the  bonding  or  escrow  agent  of  its 
determination  and  of  the  consequences 


of  its  determination,  as  set  forth  in 

5  2646.2(c)  or  (d)  and  (e).  as  appropriate. 

Section  2646.5  contains  rules  for 
computing  and  implementing  the 
reduction  m  the  annual  partial 
withdrawal  liability  payment  provided 
for  in  §  2646.3(c).  Under  i  2646.5(a).  the 
reduced  amount  would  be  calculated  by 
adjusting  the  numerator  of  the  fraction 
described  in  section  4206(a)(2)(A).  (The 
fraction  described  in  section 
4206(a)(2)(A)  and  (a)(2)(B)  is  subtracted 
from  one  in  order  to  obtain  the  section 
4206(a)(2)  fraction.  This  latter  fraction  is 
used  in  section  4219(c)(1)(E)  to  compute 
the  annual  payment  for  the  partial 
withdrawal  liability.  An  increase  in  the 
section  4206(a)(2)(A)  numerator  has  the 
effect  of  decreasing  the  annual  amount.) 
When  the  employer  qualifies  for 
abatement  under  S  2646.3(c)(1).  the 
employer's  contribution  base  units  in  the 
plan  year  in  which  it  satisfies  the 
requirements  are  substituted  for  the 
number  of  contribution  base  units  in  the 
year  following  the  partial  withdrawal 
year  (5  2646.5(a)(1)).  Then  the  employer 
qualifies  for  abatement  under 
S  2646.3(c)(2).  the  contribution  base 
units  for  the  reentered  facility  or 
agreement  in  the  plan  year  in  which  the 
employer  satisfies  the  requirements  are 
added  to  the  employer's  contribution 
base  units  in  the  year  following  the 
partial  withdrawal  year  (5  2646.5(c)(2)). 
Thus,  under  both  adjustments,  for  every 
contribution  base  unit  the  employer 
adds  in  the  plan  year  in  which  it 
qualifies  for  abatement  over  the  number 
of  units  in  the  year  following  the  partial 
withdrawal,  it  will  receive  a 
commensurate  reduction  in  its  annual 
partial  withdrawal  liability  payment. 
It  would  be  impossible  to  reduce  the 
.^  employer's  payment  in  the  year  in  which 
it  qualifies  for  the  reduction,  because  the 
amount  of  the  reduction  cannot  be 
determined  until  after  the  end  of  that 
plan  year.  Section  2646.5(b).  therefore, 
requires  the  plan  sponsor  to  credit  the 
account  of  the  employer  with  the 
amount  of  the  annual  withdrawal 
liability  payment  that  it  made  in  excess 
of  the  amount  determined  under 
i  2646.5(a)(1)  or  (a)(2).  The  credit  would 
be  applied  to  future  withdrawal  liability 
payments  owed  by  the  employer.  If  the 
credit  exceeds  the  employer's 
outstanding  balance,  the  plan  must 
refund  to  the  employer  the  credit 
remaining  aftor  satisfaction  of  the  full 
amount  of  the  withdrawal  liability.  If  the 
plan  fails  to  issue  the  revised  payment 
schedule  (required  by  S  2646.(c))  or 
make  the  required  refund  within  60 
days  after  receipt  of  the  employer's 
abatement  application,  interest  on  the 


credited  amount  at  the  rate  specified  in 
Part  2644  shall  accrue  from  the  61st  day. 

Section  2646.6  implements  section 
4296(b)(1)  of  the  Act,  which  requires  the 
plan  to  reduce  any  partial  or  complete 
withdrawal  liability  of  an  employer  that 
has  previously  been  as.sessed  partial 
withdrawal  liability  by  that  plan.  This 
adjustment  is  necessary  because  the 
employer  remains  liable  for  the  earlier 
partial  withdrawal  to  the  extent  that 
liability  has  not  been  abated.  Without 
the  adjustment,  the  employer  could  be 
assessed  double  liability  for  the 
contribution  base  units  affected  by  the 
earlier  partial  withdrawal.  However, 
where  liability  for  a  prior  partial 
withdrawal  is  reduced  or  waived,  the 
statute  requires  a  reduction  of  the 
adjustment  so  as  not  to  provide  an 
unwarranted  credit  to  the  employer.  The 
amount  of  the  adjustment  is  the  partial 
withdrawal  liability  assessed  against 
the  employer  for  ail  previous 
withdrawals,  less  the  present  value  of 
any  payments  with  respect  to  that 
liability  that  have  been  waived  and  the 
amount  of  the  reduction  of  any  of  those 
payments,  calculate  as  of  the  dale  on 
which  the  employer's  earlier  partial 
withdrawal  liability  was  determined. 

Section  2646.7  contains  a  number  of 
rules  for  employers  that  have  more  than 
one  partial  withdrawal  in  the  same  plan 
year.  Section  2646.7(a)  provides  the 
general  rule  that  the  rules  of  §  2646.3 
shall  be  applied,  as  modified  by 
5  2646.7,  to  an  employer  that  partially 
withdraws  from  the  same  multiemployer 
plan  on  two  or  more  occasions  during 
the  same  plan  year.  Under  §  2646.7(b), 
an  employer  that  has  partial 
withdrawals  as  a  result  of  both  a  70- 
percent  contribution  decline  and  a 
partial  cessation  of  its  contribution 
obligation  is  not  eligible  for  abatement 
under  the  PBGC-established  conditions 
in  5  2646.3  (b)  and  (c)(2).  This  result  is 
based  on  Congress'  intent  to  have  the 
rules  governing  70-percent  contribution 
declines  apply  in  those  cases 
[Congressional  Record,  pp.  SlOllS- 
10116,  July  29, 1980).  Thus,  the  PBGC- 
established  conditions  for  abatement 
apply  only  when  all  partial  withdrawals 
within  a  plan  year  are  caused  by  partial 
cessations  of  the  employer's 
contribution  obligation.  An  employer 
that  has  partial  withdrawals  as  a  result 
of  a  70-percent  contribution  decline  and 
a  partial  cessation  of  its  contribution 
obligation  would  remain  eligible  for 
abatement  under  the  conditions  in 
S  2646.3  (a)  and  (c)(1)  and  any  plan  rules 
adopted  pursuant  to  §  2646.8. 

Section  {  2646.7(c)  provides  special 
rules  for  an  employer  that  ceases 
operations  at  two  or  more  facilities  or 


under  two  or  more  collective  bargaining 
agreements  in  the  same  plan  year.  These 
rules  supersede  the  test  contained  in 
§  2646.3  (b)(2);  5  2646.3  (b)(1)  and  (b)(3) 
continues  to  apply  in  this  situation.  If 
the  employer  resumes  contributions  for 
all  of  the  facilities  and  under  all  of  the 
collective  bargaining  agreements, 
§  2646.7(c)(1)  provides  that  its  liability 
for  those  partial  withdrawals  will  be 
completely  eliminated  if  for  two 
consecutive  plan  years  its  total 
contribution  base  units  for  those 
facilities  and  under  those  agreements 
exceed  30  percent  of  the  number  of 
contribution  base  units  that  it  was 
required  to  contribute  for  those  facilities 
and  under  those  agreements  in  the  base 
year. 

Section  i  2646.7(c)(2]  provides  special 
rules  for  an  employer  that  resumes 
contributions  for  one  or  more  but  fewer 
than  all  of  the  facilities  and  collective 
bargaining  agreements  that  gave  rise  to 
the  partial  withdrawal  liabilities  in  the 
same  plan  year.  Under  this  paragraph, 
the  employer  is  entitled  to  a  reduction  in 
the  total  liability  owed  for  the  reentered 
facilities  and  agreements  (assuming,  as 
noted  above,  that  the  test  in 
§  2646.3(b)(3)  is  satisfied)  if  for  two 
consecutive  plan  years,  the  number  of 
contribution  base  units  with  respect  to 
which  the  employer  has  an  obligation  to 
contribute  for  the  reentered  facility  or 
agreement  exceeds  30  percent  of  the 
number  of  contribution  base  units  with 
respect  to  which  the  employer  had  an 
obligation  to  contribute  for  that  facihty 
or  agreement  in  the  base  year. 

The  reduced  amount  of  withdrawal 
liability  is  calculated  under 
5  2646.7(c)(2)(i)  by  adding  the  average 
number  of  contribution  base  units  with 
respect  to  which  the  employer  had  an 
obligation  to  contribute  for  that  facility 
or  agreement  for  those  two  consecutive 
years  to  the  numerator  of  the  fraction 
described  in  section  4206(a)(2)(A). 
Section  2646.7(c)(2)(ii)  requires  the 
employer  to  pay  this  reduced  amount 
over  the  schedule  originally  established 
by  the  plan  sponsor  starting  with  the 
first  payment  due  after  the  revised 
payment  schedule  is  issued  under 
§  2646.2(c)(4).  The  amount  of  the  annual 
payment  is  also  reduced  by  adjusting 
the  numerator  of  the  fraction  described 
in  section  4206(a)(2)(A)  in  the  manner 
set  forth  in  paragraph  (c)(2)(i). 

For  purposes  of  the  abatement  tests  in 
§  2646.7(c),  the  base  year  contribution 
base  units  are  defined  as  the  average 
number  of  contribution  base  units  that 
the  employer  was  required  to  contribute 
for  the  reentered  facilities  and  under  the 
reentered  agreements  for  the  two  plan 
years  in  which  its  contributions  for 


those  facilities  and  under  those 
agreements  were  highest  within  the  five 
plan  years  immediately  preceeding  the 
partial  withdrawal  year.  The  two 
highest  years  for  each  facility  and 
agreement  are  used.  Thus,  different 
years  may  be  used  for  different  facilities 
and  agreements. 

Section  2646.8  of  the  proposed 
regulation  contains  rules  under  which 
plans  may  adopt  amendments  under 
section  4208(c)(3)  providing  additional 
conditions  under  which  partial 
withdrawal  liability  will  be  abated. 
Section  2646.8(a)  provides  that  plans 
may,  subject  to  PBGC  approval,  adopt 
rules  for  the  reduction  or  elimination  of 
partial  withdrawal  liability  under 
conditions  other  than  those  in  5  2646.3. 
Those  rules  must  be  adopted  by  plan 
amendment  and  may  not  be  put  into 
effect  until  the  amendment  is  approved 
by  the  PBGC.  Once  approved  by  the 
PBGC,  the  rules  may  apply  retroactively. 

Section  2646.8(a)  requires  the  plan  to 
apply  to  the  PBGC  for  approval  of  any 
such  plan  amendment.  The  plan  must 
also  obtain  PBGC  approval  of  any 
subsequent  modification  of  the 
amendment,  other  than  a  repeal  of  the 
amendment.  A  request  for  approval  may 
be  filed  with  the  PBGC  only  after  the 
amendment  is  adopted  by  the  plan. 
Section  2646.8(b)  requires  the  request  to 
be  filed  by  the  plan  sponsor  or  a  duly 
authorized  representative  acting  on 
behalf  of  the  plan  sponsor. 

Section  2646.8(c)  provides  the  address 
for  filing  a  request  for  approval.  Section 
2646.8(d)  lists  the  information  that  must 
be  included  in  a  request  for  approval  of 
a  plan  amendment.  The  request  must 
include  information  identifying  the  plan, 
a  copy  of  the  executed  amendment,  and 
a  certification  that  the  plan  has  notified 
all  contributing  employers  and  employee 
organizations  representing  covered 
employees  of  the  request. 

Section  2646.8(e)  allows  the  plan  to 
include  any  additional  information  that 
it  believes  is  pertinent  to  its  request  for 
approval  of  the  plan  amendment.  That 
section  also  allows  the  PBGC  to  require 
the  plan  sponsor  to  submit  any  other 
information  that  the  PBGC  determines 
that  it  needs  to  review  a  request  under 
§  2646.8. 

Under  §  2646.8(f).  the  PBGC  will 
approve  a  plan  amendment  establishing 
additional  conditions  for  the  abatement 
of  partial  withdrawal  liability  only  if  it 
determines  that  the  amendment  is 
consistent  with  the  purposes  of  the  Act. 
This  standard  requires  the  amendment 
to  base  elimination  or  reduction  of  the 
employer's  partial  withdrawal  liability, 
in  whole  or  in  part,  on  increases  in  the 
employers  contribution  base  units  or  in 
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the  plan's  overall  contribution  base 
units  after  the  year  fnllowiivj  the  partial 
withdrawal  year  It  also  requires  that 
the  rules  provide  an  adiualment  to  the 
reduction  of  liability  for  a  subsequent 
partial  or  complete  withdrawal  provided 
by  section  4206{bJ(lJ  to  reflect  the 
amount  of  the  abatement. 

Executive  Order  12M1  and  Re^latory 
Flexibility  Act 

The  PBGC  has  deternuned  that  this 
regulation  is  not  a  "major  rule"  for  the 
purposes  of  Executive  Order  12291, 
because  it  will  not  have  an  annual  effect 
on  the  economy  of  $100  million  or  more; 
or  create  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries,  or  geographic  regions;  or 
have  significant  adverse  effects  on 
competition,  employment,  investment, 
innovations,  or  on  the  ability  of  United 
Stales-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets.  This 
regulation  will  reduce  costs  that  would 
otherwise  be  imposed  by  ERISA. 

Under  section  B05(b)  of  the  Regulaory 
Flexibility  Act,  the  Pension  Benefit 
Guaranty  Corporation  certifies  that  this 
rule  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Pension  plans  with  fewer  than 
100  participants  have  traditionally  been 
treated  as  small  plans.  The  proposed 
regulation  affects  only  multiemployer 
plans  covered  by  the  PBGC.  Defining 
"small  plans  '  as  those  with  under  100 
participants,  they  represent  less  than  14 
percent  of  all  mulitemployer  plans 
covered  by  the  PBGC  (346  out  of  2485). 
Approximately  5(X).000  employers 
contribute  to  multiemployer  plans,  most 
of  them  small  employeri  (under  100 
employees)  The  PBGC  estimates  that 
fewer  than  10.000  (2  percent)  of  these 
employers  will  be  required  to  pay 
partial  withdrawal  liabilty  in  any  year, 
and  an  even  smaller  percentage  will 
subsequently  increase  their 
participation  under  a  plan  and  thereby 
become  subject  to  these  rules. 
Therefore,  the  PBGC  waives  compliance 
with  sections  603  and  604  of  the 
Regulatory  Flexibility  Act. 

The  collection  of  information 
requirements  contatned  in  this  proposed 
regulation  have  been  submitted  to  the 
Office  of  the  Management  and  Budget 
for  review  under  section  ,J504(hl  of  the 
Paperwork  Reduction  Act  of  1960. 

Public  Comments 

The  PBGC  invites  interested  parties  to 
submit  comments  on  this  proposed 
regulatum  Comments  on  the  collection 
of  informHlion  requirements  mtiy  be 
addressed  to  the  Office  of  Information 
and  Regulatory  Affairs.  Office  of 


Management  and  Budget.  Attention- 
Desk  Officer  for  the  Pension  Benefit 
Guaranty  Corporation.  Washington.  DC 
20503  Other  comments  should  be 
addressed  to  the  Director,  Corporate 
Policy  and  Regulations  Department 
(35100),  Pension  Benefit  Guaranty 
Corporation.  2020  K  Street.  NW.. 
Washington.  DC  20006  The  PBCX:  will 
make  written  comments  available  for 
public  inspection  at  the  above  addresss. 
Suite  7100.  between  the  hours  of  9.<X) 
a.m.  and  4:00  p.m  Each  comment  should 
include  the  commenter  s  name  and 
address,  identify  this  proposed 
regulation  and  give  reasoris  for  any 
recommendation.  The  PBGC  may  change 
this  proposal  in  light  of  the  comments  it 
receives. 

List  of  Subjects  In  29  CFR  Parts  2640  and 
2646 

Employee  benefit  plans,  Pensiorvs  and 
reporting  requirements. 

In  consideration  of  the  foregoing,  the 
PBGC  proposes  to  amend  Subchapter  F 
of  Chapter  XXVI.  Title  2J).  Code  of 
Federal  Regulations  as  follows; 

PART  2640— (AMENDED} 

1.  The  authority  for  Part  2640 
continues  to  read  as  follows: 

Autliority:  Sec  4002(b)(3),  Pub.  L  93-406,  as 
amended  by  sec  403(1).  Pub.  L  06-364,  04 
State.  1208,  1302  (1980)  (2S  U  S.C.  1302(b)(3)). 

2.  Part  2640  is  amended  by 
redesignating  S  2640  6  as  S  2640.8  and 
adding  a  new  j  2tV40.6  to  r«ad  as 
follows: 

5  2640.6    Reduction  or  watv«r  ot  parttal 
withdrawal  liaWNty. 

For  purposes  of  Part  2648 — 
"Eligible  employer"  means  the 
employer,  as  defined  in  section  4001  (bl 
of  the  Act.  as  it  existed  on  the  date  of  its 
initial  partial  withdrawal.  An  eligible 
employer  shall  continue  to  be  an  eligible 
employer  notwithstanding  the  occurence 
of  any  of  the  following  events: 

(1)  A  reorganization  involving  a  mere 
change  in  identity,  form  or  place  of 
organiiation.  however  effected. 

(2)  A  reorganiiation  involving 
liquidation  into  a  parent  corporation. 

(3)  A  merger,  consolidation  or  division 
solely  between  (or  among)  trades  or 
businesses  (whether  or  not 
incorporated)  of  the  employer. 

(4)  An  acquisition  by  or  of.  or  a 
merger  or  combination  with  another 
trade  or  business 

"Partial  withdrawal"  means  a  partial 
withdrawal  as  described  in  section  4205 
of  the  Act. 

"Partial  withdrawal  year"  means  the 
third  year  of  the  3  year  testing  penod  in 
the  case  of  a  partial  withdrawal  caused 


liy  a  70-percent  contribution  decline,  or 
the  year  of  the  partial  cessation  in  the 
case  of  a  partial  withdrawal  caused  by  a 
partial  cessation  of  the  employer's 
contribution  obligation. 

3.  A  new  Part  2646  is  added  to  read  as 
follows: 

PART  2646— «EOOCT»OH  OR  WAIVER 
OF  PARTIAL  WITHDRAWAL  LIABIUTY 

2646.1  Purpose  and  scope. 

2646.2  AbBtemert. 

2646.3  Conditions  for  abalement. 

2646.4  Withdrawal  liability  payments  during 
pendency  of  abalempnl  drtennination. 

2646.5  Computation  of  reduced  annual  partial 
withdrawal  liatulily  payment. 

2646  6    Ad)u»tjnent  of  withdrawal  hablhty 

for  subaequeni  withiirawaU. 
2646  7    Multiple  partial  withdrawals  in  one 

plan  year. 
2646  8    Plan  rules  for  abalement. 

Authority:  Sees.  4002(b)(3).  4206(b|(2).  and 
420e(c)  and  (e).  Pub.  L  93-406,  as  amended  by 
sect.  403(1)  and  104(2).  Pub  L  96-364,  94  Stat. 
1302. 1222  and  1224  (1980)  (29  U  S  C. 
1302(b)(3).  138e(b)(2).  and  1381(c)  and  (e)). 

{2646.1     PurpoM  aiKl  scop*. 

(a)  Purpose.  The  purpose  of  this 
regulation  is  to  establish  rules  for 
reducing  or  waiving  the  liability  of 
certain  employers  that  have  partially 
withdrawn  from  a  multiemployer 
pension  plan  Section  4208  of  the  act 
establishes  certain  conditions  under 
which  an  employer's  partial  withdrawal 
liability  will  be  waived  or  reduced  and 
authonzes  the  PBGC  to  prescribe  rules 
setting  forth  additional  conditions  under 
which  partial  withdrawal  liability  will 
be  waived  or  reduced  That  section  also 
directs  the  PBGC  to  establish  a 
procedure  by  which  a  plan  may,  subject 
to  PBGC  approval,  adopt  rules  for  the 
reduction  or  elimination  of  partial 
withdrawal  liability  under  other 
conditions  This  regulation  establishes 
procedures  for  eliminating  the  partial 
withdrawal  liability  of  an  employer  that 
satisfies  the  conditions  of  section 
4208(a)  or  (b)  and  rules  and  procedures 
for  reducing  or  eliminating  partial 
withdrawal  liability  under  other 
specified  conditions.  It  provides 
procedures  for  plans  to  apply  to  the 
PBGC  for  approval  of  plan  amendments 
that  reduce  or  waive  partial  withdrawal 
liability  under  conditions  other  than 
those  specified  in  section  4206  and  this 
part.  The  regulation  also  includes  rules 
for  reducing  the  annual  payment  of 
partial  w^ithdrawal  liability  by  an 
employer  that  satisfies  the  requirements 
of  section  4206(c)  and  for  adjusting  the 
liability  of  an  employer  for  a  subsequent 
partial  or  complete  withdrawal,  as 
required  by  section  4206(b)(1). 


(b)  Scope.  This  part  applies  to 
multiemployer  pension  plans  covered 
under  section  4021(a)  of  the  Act  and  not 
excluded  by  section  4021(b)  and  to 
employers  that  have  partially 
withdrawn  from  such  plans  after 
September  25. 1980.  and  that  have  not. 
as  of  the  date  on  which  they  satisfy  the 
conditions  for  reducing  or  eliminating 
their  partial  withdrawal  liability,  fully 
satisfied  their  obligation  to  pay  that 
partial  withdrawal  liability.  This  rule 
shall  not  negate  reasonable  actions 
taken  by  plans  prior  to  the  effective  date 
of  this  part  under  plan  rules 
implementing  section  4206(b)(1)  or  4208 
that  were  validly  adopted  pursuant  to 
section  405  of  the  Multiemployer  Act, 

S  2646.2    Abatement 

(a)  General.  Whenever  an  eligible 
employer  that  has  partially  withdrawn 
from  a  multiemployer  plan  satisfies  the 
requirements  in  $  2646.3  for  the 
reduction  or  waiver  of  its  partial 
withdrawal  liability,  it  may  apply  to  the 
plan  for  abatement  of  its  partial 
withdrawal  liability.  Applications  shall 
identify  the  eligible  employer,  the 
withdrawn  employer  (if  different),  the 
date  of  withdrawal,  and  the  basis  for 
reduction  or  waiver  of  its  withdrawal 
liability.  Upon  receiving  a  complete 
application  for  abatement,  the  plan 
sponsor  shall  determine,  in  accordance 
with  paragraph  (b)  of  this  section, 
whether  the  employer  satisfies  the 
requirements  for  abatement  of  its  partial 
withdrawal  liability  under  §  2646.3.  If 
the  plan  sponsor  determines  that  the 
employer  satisfies  the  requirements  for 
abatement  of  its  partial  withdrawal 
liability,  the  provisions  of  paragraph  (c) 
of  this  section  shall  apply.  If  the  plan 
sponsor  determines  that  the  employer 
does  not  satisfy  the  requirements  for 
abatement  of  its  partial  withdrawal 
liability,  the  provisions  of  paragraphs  (d) 
and  (e)  of  this  section  shall  apply. 

(b)  Determination  of  abatement. 
Within  60  days  after  an  eligible 
employer  that  partially  withdrew  from  a 
multiemployer  plan  applies  for 
abatement,  the  plan  sponsor  shall 
determine  whether  the  employer 
satisfies  the  requirements  for  abatement 
of  its  partial  withdrawal  liability  under 
§  2646.3  and  shall  notify  the  employer  in 
writing  of  its  determination  and  of  the 
consequences  of  its  determination,  as 
described  in  paragraphs  (c)  or  (d)  and 
(e)  of  this  section,  as  appropriate.  If  a 
bond  or  escrow  has  been  provided  to 
the  plan  under  %  2646.4  of  this  part,  the 
plan  sponsor  shall  send  a  copy  of  the 
notice  to  the  bonding  or  escrow  agent. 

(c)  Effects  of  abatement.  If  the  plan 
sponsor  determines  that  the  employer 
satisfies  the  requirements  for  abatement 


of  Its  partial  withdrawal  liability  under 
§  2646.3,  then— 

(1)  The  employer's  partial  withdrawal 
liability  shall  be  eliminated  or  it  annual 
partial  withdrawal  liability  payment 
shall  be  reduced  in  accordance  with 

S  2646.5,  as  applicable: 

(2)  The  employer's  liability  for  a 
subsequent  withdrawal  shall  be 
determined  in  accordance  with  {  2646.6; 

(3)  Any  bonds  furnished  under 

§  2646.4  shall  be  cancelled  and  any 
amounts  held  in  escrow  under  S  2646.4 
shall  be  refunded  to  the  employer  and 

(4)  Any  withdrawal  liability  payments 
originally  due  and  paid  after  the  end  of 
the  plan  year  in  which  the  conditions  for 
abatement  were  satisfied,  in  excess  of 
the  amount  due  urde'  this  part  after  that 
date  shall  be  credited  to  future 
withdrawal  liability  payments,  if  any, 
owed  by  the  employer.  If  the  credited 
amount  is  greater  than  the  outstanding 
amount  of  the  employer's  partial 
liability,  the  amount  remaining  after 
satisfaction  of  the  liability  shall  be 
refunded  to  the  employer.  Interest  on  the 
credited  amount  at  the  rate  prescribed 
in  Part  2644  of  this  subchapter  (relating 
to  notice  and  collection  of  withdrawal 
liability)  shall  be  added  if  the  plan 
sponsor  does  not  issue  a  revised 
payment  schedule  reflecting  the  credit 
or  make  the  required  refund  within  60 
days  after  receipt  by  the  plan  sponsor  of 
an  abatement  application  that  provides 
the  information  necessary  for 
determining  the  employer's  qualification 
for  abatement.  Interest  shall  accrue  from 
the  61st  day. 

(d)  Effects  of  non-abatement.  If  the 
plan  sponsor  determines  that  the 
employer  does  not  satisfy  the 
requirements  for  abatement  of  its  partial 
withdrawal  liability  under  §  2646.3,  then 
the  employer  shall  take  or  cause  to  be 
taken  the  actions  set  forth  in  paragraphs 
(d)(l)-{d)(3).  of  this  section.  The  rules  in 
Part  2644  shall  apply  with  respect  to  all 
payments  required  to  be  made  under 
paragraphs  (d)(2)  and  (d)(3),  of  this 
section.  For  this  purpose,  a  payment 
required  under  paragraph  (d)  (2)  of  this 
section  shall  be  treated  as  a  withdrawal 
liability  payments  due  on  the  30th  day 
after  the  date  of  the  plan  sponsor's 
notice  under  paragraph  (b)  of  this 
section. 

(1)  Any  bond  or  escrow  furnished 
under  §  2646.4  shall  be  paid  to  the  plan 
within  30  days  after  the  date  of  the  plan 
sponsor's  notice  under  paragraph  (b)  of 
this  section. 

(2)  The  employer  shall  pay  to  the  plan 
within  30  days  after  the  date  of  the  plan 
sponsor's  notice  under  paragraph  (b)  of 
this  section,  the  amount  of  its 
withdrawal  liability  payment  or 


payments,  with  respect  to  which  the 
bond  or  escrow  was  furnished,  in  excess 
of  the  bond  or  escrow. 

(3)  The  employer  shall  resume  making 
its  partial  withdrawal  liability  payments 
as  they  are  due  to  the  plan. 

(e)  Review  of  non-abatement 
determination.  A  plan  sponsor's 
determination  that  the  employer  does 
not  satisfy  the  requirements  for 
abatement  under  {  2646.3  and  of  the 
amount  of  reduction  determined  under 
S  2646.5  shall  be  subject  to  plan  review 
under  section  4219(b)(2)  of  the  Act  and 
to  arbitration  under  section  4221  of  the 
Act  and  Part  2641.  within  the  times 
prescribed  by  those  provisions.  For  this 
purpose,  the  plan  sponsor's  notice  under 
paragraph  (b)  of  this  section  shall  be 
treated  as  a  demand  under  section 
4219(b)(1)  of  the  Act.  If  the  plan  sponsor 
or  an  arbitrator  determines  that  the 
employer  satsifies  the  requirements  for 
abatement  of  its  partial  withdrawal 
liability  under  $  2646.3,  the  plan  sponsor 
shall  immediately  refund  the  amounts 
described  in  paragraph  (e)(1)  of  this 
section  if  the  liability  is  waived,  or 
credit  and  refund  the  amounts  described 
in  paragraph  (e)(2)  of  this  section  if  the 
annual  payment  is  reduced. 

(1)  Refund  for  waived  liability.  If  the 
employer's  partial  withdrawal  liability 
is  waived,  the  plan  sponsor  shall  refund 
to  the  employer  the  payments  made 
pursuant  to  paragraphs  (d)(lHd)  (3)  of 
this  section  (plus  interest  determined  in 
accordance  with  S  2646.2(d)  of  this 
subchapter  as  if  the  payments  were 
overpayments  of  withdrawal  liability). 

(2)  Credit  for  reduced  annual 
payment.  If  the  employer's  annual 
partial  withdrawal  liability  payments  is 
reduced,  the  plan  sponsor  shall  credit 
the  payments  made  pursuant  to 
paragraphs  (d)(1)  through  (d)  (3)  of  this 
section  (plus  interest  determined  in 
accordance  with  {  2644.2(d)  of  this 
subchapter  as  if  the  payments  were 
overpayments  of  withdrawal  liability)  to 
future  withdrawal  liability  payments 
owed  by  the  employer,  beginning  with 
the  first  payment  that  Is  due  after  the 
determination,  and  refund  any  credit 
(including  interest)  remaining  after 
satisfaction  of  the  outstanding  amount 
of  the  employer's  partial  withdrawal 
liability, 

S  2646.3    Conditions  for  at>at»ment 

(a)  Waiver  of  liability  for  a  70-percent 
contribution  decline.  An  employer  that 
has  incurred  a  partial  withdrawal  under 
section  4205(a)(1)  shall  have  no 
obligation  to  make  payments  with 
respect  to  that  partial  withdrawal  (other 
than  delinquent  payments)  for  plan 
years  beginning  after  the  second 


UM  I 


21326 


Federal  KcRisler  /  Vol.  52.  No.  108  /  Friday,  {une  5.  1987  /  Proposed  Rules 


Federal  Register  /  Vol.  52,  No.  108  /  Friday,  June  5.  1987  /  Proposed  Rules 


21327 


consecutive  plan  year  in  which  the 
cunditions  of  paragraph  ia)(1 )  or  (a)(2) 
of  this  section  are  satisfied  for  each  of 
the  two  years: 

(1)  The  number  of  contribution  base 
units  with  respect  to  which  the  employer 
has  an  obligation  to  contribute  under  the 
plan  for  each  year  is  not  less  than  90 
percent  of  the  total  number  of 
contribution  base  units  with  respect  to 
which  the  employer  had  an  obligation  to 
contribute  to  the  plan  for  the  high  base 
year  (as  defined  in  paragraph  (d)  of  this 
section). 

(2)  The  conditions  of  this  paragraph 
are  satisfied  if  both  the  conditions 
specified  in  paragraphs  (a)(2)(i)  and 
{a)(2)  (ii)  of  this  section  exist. 

(i)  The  number  of  contribution  base 
units  with  respect  to  which  the  employer 
has  an  obligation  to  contribute  for  each 
year  exceeds  30  percent  of  the  total 
number  of  contribution  base  units  with 
respect  to  which  the  employer  had  an 
obligation  to  contribute  to  the  plan  for 
the  high  base  year  (as  defined  in 
paragraph  (d)  of  this  section). 

(ii)  The  total  number  of  contribution 
base  units  with  respect  to  which  all 
employers  under  the  plan  have 
obliga'iions  to  contribute  in  each  of  the 
two  years  is  not  less  than  90  percent  of 
the  total  number  of  contribution  base 
units  for  which  all  employer*  had 
obligations  to  contribute  in  the  partial 
withdrawal  year. 

(b)  Waiver  of  liability  for  a  partial 
cessation  of  the  employer's  contribution 
obligation.  Except  as  provided  in 
§  2646.7,  an  employer  that  had  incurred 
partial  withdrawal  liability  under 
section  4205(a|(2)  shall  have  no 
obligation  to  make  payments  with 
respect  to  that  partial  withdrawal  (other 
than  delinquent  payments)  for  plan 
years  beginning  after  the  second 
consecutive  plan  year  in  which  all  of  the 
following  conditions  are  satisfied  for 
each  of  the  two  years: 

(1)  The  employer  resumes 
contributions  for  the  same  facility  or 
under  the  same  collective  bargaining 
agreement  that  gave  rise  to  the  partial 
withdrawal. 

(2)  The  employer's  contribution  base 
units  for  that  facility  or  under  that 
agreement  exceed  30  percent  of  the 
contribution  base  units  with  respect  to 
which  the  employer  had  an  obligation  to 
contribute  for  the  facility  or  under  the 
agreement  for  the  high  base  year  (as 
defined  in  paragraph  (d)  of  this  section). 

(3)  The  total  number  of  contribution 
base  units  with  respect  to^which  the 
employer  has  an  obligation  to  contribute 
to  the  plan  equals  at  least  90  percent  of 
the  total  number  of  contribution  base 
units  with  respect  to  which  the  employer 
had  an  obligation  to  contribute  under 


the  plan  for  die  high  base  year  (as 
defined  in  paragraph  (d)  of  this  section). 

(c)  Reduction  in  annual  partial 
withdrawal  liability  payment 

(1)  Partial  withdrawals  under  section 
4205(a)(1).  An  employer  shall  be  entitled 
to  a  reduction  of  its  annual  partial 
withdrawal  hability  payment  for  a  plan 
year  if  the  number  of  contnhution  Iwse 
units  with  respect  to  which  the  employer 
had  an  obligation  to  contribute  during 
the  plan  year  exceeds  the  greater  of — 

(i)  110  percent  (or  such  lowrr  number 
as  the  plan  may.  by  amendment,  adopt) 
of  the  number  of  contribution  base  units 
with  respect  to  which  the  employer  had 
an  obligation  to  contribute  in  the  partial 
withdrawal  year  or 

(ii)  The  total  number  of  contribution 
base  units  with  respect  to  which  the 
employer  had  an  obligation  to  contribute 
to  the  plan  for  the  plan  year  following 
the  partial  withdrawal  year, 

(2)  Partial  withdrawals  under  section 
4205{a)(2).  An  employer  ifiat  resumes 
the  obligation  to  contribute  with  r»^pect 
to  a  faality  or  collective  bargaining 
agreement  that  gave  rise  to  a  partial 
withdrawal,  but  does  not  qualify  to  have 
that  liability  waived  under  paragraph 
(b)  of  this  section,  shall  have  its  annual 
partial  withdrawal  liability  payment 
reduced  for  any  plan  year  in  which  the 
total  number  of  contribution  base  units 
with  respect  to  which  the  employer  has 
an  obligation  to  contribute  equals  or 
exceeds  the  sum  of — 

(i)  The  number  of  contribution  base 
units  for  the  reentered  facility  or 
agreement  during  that  year,  and 

(ii)  The  total  number  of  contribution 
base  units  with  respect  to  which  the 
employer  had  an  obligation  to  contribute 
to  the  plan  for  the  year  following  the 
partial  withdrawal  year. 

(d)  lli^h  base  year  For  purposes  of 
paragraphs  (a)  and  (b)13)  of  this  section, 
the  high  base  year  contributions  are  the 
average  of  the  total  contribution  base 
units  for  the  two  plan  years  for  which 
the  employer's  total  contribution  base 
units  were  highest  within  the  five  plan 
years  immediately  preceding  the  partial 
withdrawal  year.  For  purposes  of 
paragraph  (b)(2)  of  this  section,  the  high 
base  year  contributions  are  the  average 
number  of  contribution  Iwise  units  for 
the  facility  or  under  the  agreement  for 
the  two  plan  years  for  which  the 
employer's  contribution  base  units  for 
that  facility  or  under  that  agreement 
were  highest  within  the  five  plan  years 
immediately  preceding  the  partial 
withdrawal. 


5  2646  4    Wtthdrawat  n«t>»Wr  payments 
during  p«nd»ncy  of  MMtaiTwnt 
determination. 

(a)  Bond/Escrow.  An  employer  that 
has  satisfied  the  requirements  of 

§  2646.3(a)(1)  without  regard  to  "90 
percent  of  or  {  2646.3(b)  for  one  year 
with  respect  to  all  partial  withdrawals  it 
incurred  in  a  plan  year  may.  in  lieu  of 
making  scheduled  withdrawal  liability 
payments  in  the  second  year  for  those 
withdrawals,  provide  a  bond  to,  or 
establish  an  escrow  account  for,  the 
plan  that  satisfies  the  requirements  of 
paragraph  (b)  of  this  section  or  any  plan 
rules  adopted  under  paragraph  (d)  of 
this  section,  pending  a  determination  by 
the  plan  sponsor  of  whether  the 
employer  satisfies  the  requirements  of 
§  2646J(a)  or  (b)  for  the  second 
consecutive  plan  year.  An  employer  that 
applies  for  abatement  and  neither 
provides  a  bond/escrow  nor  pays  its 
withdrawal  liability  payments  remains 
eligible  for  abatement. 

(b)  Amount  of  bond/escrow.  The  bond 
or  escrow  allowed  by  this  section  shall 
be  in  an  amount  equal  to  50  pen:ent  of 
the  withdrawal  liability  payments  that 
would  otherwise  be  due.  The  bond  or 
escrow  relating  to  each  payment  shall 
be  furnished  before  the  due  date  of  that 
payment.  A  single  bond  or  escrow  may 
be  provided  for  more  than  one  payment 
due  during  the  pendency  of  the  plan 
sponsor's  determination.  The  bond  or 
escrow  agreement  shall  provide  that  if 
the  plan  sponsor  determines  that  the 
employer  does  not  satisfy  the 
requirements  for  abatement  of  its  partial 
withdrawal  liability  under  I  2646.3,  the 
bond  or  escrow  shall  be  paid  to  the  plan 
upon  notice  from  the  plan  sponsor  to  the 
bonding  or  escrow  a>?ent  A  bond 
provided  under  this  paragraph  shall  be 
issued  by  a  corporate  surety  company 
that  is  an  acceptable  surety  for  purposes 
of  section  412  of  the  Act. 

(c)  Notice  of  bond/escrow. 
Concurrently  with  posting  a  bond  or 
establishing  an  escrow  act;ount  under 
this  section,  the  employer  shall  notify 
the  plan  sponsor.  The  notice  shall 
include  a  statement  of  the  amounts  of 
the  bond  or  escrow,  the  scheduled 
payment  or  payments  with  respect  to 
which  the  bond  or  escrow  is  being 
furnished,  and  the  name  and  address  of 
the  bonding  or  escrow  agent. 

(d)  Plan  amendments  concerning 
bond/escrow.  A  plan  may.  by 
amendment,  adopt  rules  decreasing  the 
amount  of  the  bond  or  escrow  specified 
in  paragraph  (b)  of  this  section.  A  plan 
amendment  adopted  under  this 
paragraph  may  be  applied  only  to  the 
extent  that  it  is  consistent  with  the 
purposes  of  the  Act.  An  amendment 


satisfies  this  requirement  only  if  it  does 
not  create  an  unreasonable  nsk  of  loss 
to  the  plan. 

(p)  Plan  spon.v7r  determination 
W  ithin  80  days  after  the  end  of  the  plan 
year  in  which  the  bond-escrow  is 
furnished,  the  plan  sponsor  shall 
dettaTiiine  whether  the  employer 
satisfied  the  requirenients  of  }  2646.3(a) 
or  (b)  for  the  sticond  consecutive  plan 
year.  The  plan  sponsor  shall  notify  the 
employer  and  the  bonding  or  escrow 
agent  in  writing  of  its  determination  and 
of  the  consequences  of  its 
determination,  as  described  in 
§  2f>46.2(c)  or  (d)  and  (e),  as  appropriate. 

§2«4&.5    CcM^Nitktn  o<  reduced  amuiai 
partia'  withdrawal  Uabiilty  payment. 

(a)  Amount  of  reduced  payment  An 
employer  that  satisfies  the  requirements 
of  §  2646.3(c)Jl)  or  (c)(2)  shall  have  its 
annual  partial  withdrawal  liability 
payment  for  tiwt  plan  year  reduced  in 
accordance  with  paragraph  (a)(l  |  or 
[a){2]  of  this  section,  respectirdy 

(1)  The  reduced  annual  payment 
amount  k>r  an  employer  that  satifies 
§  2t>4ti.3(c)(l  j  shall  be  determuied  by 
substituting  the  number  of  contribution 
base  oimlS  m  the  plan  year  in  which  the 
requirements  are  satisfied  for  the 
number  of  contribution  base  units  in  the 
year  following  the  partial  withdrawal  in 
the  numerator  of  the  fraction  described 
in  section  4206(a)(2)(A) 

(2)  The  reduced  annual  payment  for 
an  employer  that  satisfies  S  2646.3(c)(2) 
shall  be  determined  by  adding  the 
contribution  base  units  for  which  the 
employer  is  obhgated  to  contribute  with 
respect  to  the  reentered  facdity  or 
agreement  in  the  year  in  which  it 
qualifies  to  the  numerator  of  the  fraction 
decribed  in  section  4206(a)(2)(A). 

(b)  Credit  for  reduction.  The  plan 
sponsor  shall  credit  the  account  of  an 
employer  that  satisfies  the  requirements 
of  5  264b.3(cj(])  Of  (c)(2)  with  the 
amount  of  annual  withdrawal  liability 
that  it  paid  in  excess  of  the  amount 
described  in  paragraph  (a)(1)  or  (a)(2)  of 
this  section,  as  appropriate.  The  credit 
shall  be  apphed  to  the  remaining  partial 
withdrawal  liability  payments  owed  by 
the  employer,  beginning  with  the  first 
payment  due  after  the  revised  payment 
schedule  is  issued  under  §  2646_iic)(4).  If 
the  credit  exceeds  the  remamirg  partial 
withdrawal  liability  payments  owed  by 
the  employer,  the  plan  sponsor  shall 
refund  the  excess  amount  to  the 
employer.  Interest  on  the  credited 
amount  at  the  rate  prescribed  in  Part 
2644  of  this  subchapter  shaU  be  added  if 
the  plan  sponsor  does  not  issue  a 
revised  payment  schedule  reflecting  the 
credit  or  make  the  required  refund 
within  60  days  after  receipt  by  the  plan 


sponsor  of  an  abatement  application 
that  provides  the  information  necessary 
for  determining  the  employer's 
qualification  for  abatement.  Interest 
shall  accrue  from  the  61st  day. 

§  2646.6    Adiustmenft  of  ■Hthdrewal  HsbHIty 
for  subsequent  withdrawals. 

The  liability  of  an  employer  for  a 
partial  or  complete  withdrawal  from  a 
plan  subsequent  to  a  partial  withdrawal 
bxxm  that  plan  in  a  prior  plan  year  shall 
be  reduced  by  die  excess  of  the  total  of 
all  partial  withdrawal  liability  of  the 
employer  for  partial  withdrawals  in 
prior  years  over  the  present  value  of 
each  waiver  of  or  reduction  in  that  prior 
partial  withdrawal  liabihty.  calculated 
as  of  the  date  on  which  that  prior  partial 
withdrawal  liability  was  determined 

§  2646.7    Muttlpie  partial  wfthdrawals  In 
or>e  plan  year. 

(a)  General  Rule.  If  an  employer 
partially  withdraws  from  the  same 
multiemployer  plan  on  two  or  more 
occasions  during  the  same  plan  year,  the 
rules  of  §  2646.3  shall  be  applied  as 
modified  by  this  section. 

(b)  Partial  withdrawals  under  section 
4205  (a)(1)  and  (a)(2)  in  the  same  plan 
year.  If  an  employer  partially  withdraws 
from  the  same  multiemployer  plan  as  a 
result  of  a  70-percent  contribution 
decline  and  a  partial  cessation  of  the 
employer's  contribution  obligation  in  the 
same  plan  year,  the  employer  shall  not 
be  eligible  for  abatement  under  §  2646.3 
(b)  or  (c)(2)  or  under  paragraph  (c)  of 
this  section.  The  employer  may  quahfy 
for  abatement  under  S  2646.3  (a)  and 
(c)(1)  and  under  any  rules  adopted  by 
the  plan  pursuant  to  §  2646.8. 

(c)  Cessation  of  the  employer's 
contribution  obligation  for  more  than 
one  facility  or  collective  bargaining 
agreement  in  the  same  plan  year.  If  an 
employer  permanently  ceases  to  have 
an  obligation  to  contribute  for  more  than 
one  facility,  under  more  than  one 
collective  bargaining  agreement,  or  for 
one  or  more  facilities  and  under  one  or 
more  collective  bargaining  agreements 
in  the  same  plan  year,  the  following 
rules  shall  supersede  the  abatement  rule 
in  §  2646.3(b)(2): 

(1)  If  the  employer  resumes 
contributions  for  all  of  the  facilities  and 
under  all  of  the  collective  bargaining 
agreements  that  gave  rise  to  partial 
withdrawal  liability  in  the  same  plan 
year,  the  employer  shall  have  its 
liability  with  respect  to  those  cessations 
completely  eliminated  if  for  each  of  two 
consecutive  plan  years  the  employer's 
total  contribution  base  units  for  those 
facilities  and  agreements  exceed  30 
percent  of  the  total  number  of 
contribution  base  units  with  respect  to 


which  the  employer  had  an  obligation  to 
contribute  for  those  facilities  and  under 
those  agreements  for  the  base  year. 

(2)  If  the  employer  resumes 
contributicns  for  one  or  more  but  fewer 
than  all  of  the  facilities  and  collective 
bargaining  agreements  with  respect  to 
which  the  employer  withdrew  m  the 
seme  plan  year,  the  employer's 
withdrawal  hability  shall  t>e  partially 
waived  as  follows: 

(i)  if.  for  two  consecutive  plan  ye-ars. 
the  employer  $  contribution  base  units 
for  any  reentered  facility  or  agreement 
exceed  30  percent  of  the  numt>er  of 
contribution  base  units  with  respect  to 
which  the  employer  had  an  obligation  to 
contribute  for  that  faality  or  under  that 
agreement  for  the  base  year,  the 
employer's  partial  withdrawal  liability 
shall  be  reduced  The  reduced  amount  of 
withdrawal  hability  shall  be  determined 
by  adding  the  averajre  number  of 
contribution  base  units  that  the 
employer  i*  required  to  contribute  for 
those  two  consecutive  years  for  those 
facilities  or  agreements  to  the  numerator 
of  the  fraction  described  in  section 
4206(a)(2)(A). 

(ii)  The  amount  of  partial  withdrawal 
liability,  if  any,  remaining  after  this 
abatement  shall  be  paid  over  the 
schedule  originally  established  starting 
with  the  first  payment  due  after  the 
revised  payment  schedule  is  issued 
under  §  2646.21c)14).  The  employer's 
annual  partial  withdrawal  liability 
payment  shall  be  reduced  by  adjustirig 
the  numerator  of  the  fraction  described 
in  section  4206(a)(2)(A)  in  the  manner 
prescribed  in  paragraph  (c)(2)(i)  of  this 
section. 

(d)  Base  Year.  For  purposes  of  this 
section,  the  base  year  contribution  base 
units  for  a  reentered  facility(ies)  or 
under  a  reentered  agreement(s)  are  the 
average  number  of  contribution  base 
units  for  the  facility(ies)  or  under  the 
agreement(s)  for  the  two  plan  years  for 
which  the  employer's  contribution  base 
units  for  that  facility(ie6)  or  under  that 
agreement(s)  were  highest  wilhm  the 
five  plan  years  immediately  preceding 
the  partial  withdrawal. 

§  2646.8    Plan  rutes  for  atntement 

(a)  General  rule.  A  plan  may  by 
amendment,  subject  to  the  approval  of 
the  PBGC,  adopt  rules  for  the  reduction 
or  waiver  of  partial  withdrawal  liability 
under  conditions  other  than  those 
specified  in  §  2646.3.  The  request  for 
approval  shall  be  filed  after  the 
amendment  is  adopted.  PBGC  approval 
shall  also  be  required  for  any 
subsequent  modification  of  the 
amendment,  other  than  a  repeal  of  the 
amendment.  A  plan  amendment  under 
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this  section  may  not  be  put  into  effect 
until  it  is  approved  by  the  F'BGC.  An 
amendment  that  is  approved  by  the 
PBGC  may  apply  retroactively. 

(b)  Who  may  request.  The  plan 
sponsor,  or  a  duly  authorized 
representative  acting  on  behalf  of  the 
plan  sponsor,  shall  sign  and  submit  the 
request. 

(c)  Where  to  file.  The  request  shall  be 
addressed  to  the  Case  Classirication 
and  Control  Division  (25420).  Insurance 
Operations  Department.  Pension  Benefit 
Guaranty  Corporation.  2020  K  Street. 
NW..  Washington,  DC  20006 

(d)  Information.  Each  rtH|iicsl  shall 
contain  the  following  information: 

(1)  The  name  and  address  of  the  plan 
for  which  the  plan  amendment  is  being 
submitted  and  the  telephone  number  of 
the  plan  sponsor  or  its  duly  authorized 
representative. 

(2)  The  nine-digit  Employer 
Identification  Number  (EIN)  assigned  to 
the  plan  sponsor  by  the  Internal 
Revenue  Service  and  the  three-digit  Plan 
Identification  Number  (PIN)  assigned  to 
the  plan  by  the  plan  sponsor,  and,  if 
different,  also  the  EIN-PIN  last  filed 
with  the  PBGC.  If  an  EIN-PIN  has  not 
been  assigned,  that  should  be  indicated. 

(3)  A  copy  of  the  executed 
amendment,  including — 

(i)  The  date  on  which  the  amendment 
was  adopted: 

(ii)  The  proposed  effective  date; 

(iii)  The  full  text  of  the  rules  on  the 
reduction  or  waiver  of  partial 
withdrawal  liability:  and 

(iv)  The  full  text  of  the  rules  adjusting 
the  reduction  in  the  employer's  liability 
for  a  subsequent  partial  or  complete 
withdrawal,  as  required  by  section 
4206(b)(1)  of  the  Act. 

(4)  A  statement  certifying  that  notice 
of  the  adoption  of  the  amendment  and  of 
the  request  for  approval  filed  under  this 
part  has  been  given  to  all  employers  that 
have  an  obligation  to  contribute  under 
the  plan  and  to  all  employee 
organizations  representing  employees 
covered  under  the  plan. 

(e)  Supplemental  information.  In 
addition  to  the  information  described  in 
paragraph  (d)  of  this  section,  a  plan  may 
submit  any  other  information  that  it 
believes  is  pertinent  to  its  request.  The 
PBGC  may  require  the  plan  sponsor  to 
submit  any  other  information  that  the 
PBGC  determines  that  it  needs  to  review 
a  request  under  this  section. 

(f)  Criteria  for  PBGC  approval.  The 
PBGC  shall  approve  a  plan  amendment 
providing  for  the  reduction  or  waiver  of 
partial  withdrawal  liability  under 
conditions  other  than  those  provided  in 
S  2646.3  if  it  determines  that  the  rules 
are  consistent  with  the  purposes  of  the 
Act.  Rules  satisfy  this  standard  only  if — 


(1)  The  rules  base  waiver  or  reduction 
of  the  employer's  partial  withdrawal 
liability,  in  whole  or  in  part,  on 
increases  m  the  employer's  contribution 
base  units  or  in  the  plan's  overall 
contribution  base  units  after  the  years 
following  the  partial  withdrawal  yean 
and 

(2)  The  rules  provide  an  adjustment  to 
the  reduction  of  the  employer's  liability 
for  a  subsequent  partial  or  complete 
withdrawal  from  that  plan,  as  required 
by  section  4206(b)(1)  of  the  Act. 

Issued  at  Washington.  DC.  on  this  Zlst  day 

of  MhV.  1»H7 

William  E.  Brock, 

Chairman.  Board  of  Directors.  Pension 

Benefit  Guaranty  Corporation. 

Issued  pursuant  to  a  resolution  of  the 
Board  of  Directors  approving  this  proposed 
regulation  and  authorizing  its  chairman  to 
issue  same. 
Gary  M.  Ford, 

Secretary.  Board  of  Directors.  Pension  Benefit 
Guaranty  Corporation. 
(FR  Doc.  87-12804  Filed  6-4-87:  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Oftlce  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  750 

Avallablltty  of  Petition;  Requirements 
for  Surface  Coal  Mining  and 
Reclamation  Operations  on  Indian 
Lands;  Performance  Standards 

agency:  Office  of  Surface  Mining 
Kt(  lamtition  and  Enforcement,  Interior. 
action:  Notice  of  availability  of  petition 
to  initiate  rulemaking  and  request  for 
comments. 

summary:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSMRE) 
seeks  comments  regarding  a  petition 
submitted  by  the  Peabody  Coal 
Company,  pursuant  to  the  Surface 
Mining  Control  and  Reclamation  Act 
(the  Act),  to  amend  OSMRE's  existing 
regulations  concerning  the  applicable 
performance  standards  for  surface  coal 
mining  and  reclamation  operations  on 
Indian  lands.  The  suggested  rule  change 
would  authorize  existing  surface  coal 
miming  operations  on  Indian  lands  that 
have  not  yet  been  permitted  under  the 
Federal  program  for  Indian  lands,  to 
comply  with  OSMRE's  permanent 
program  regulation  at  30  CFR  816.95 
governing  stabilization  of  surface  areas. 
Presently,  such  operations  are  required, 
pursuant  to  30  CVR  750.16,  to  adhere  to 
the  performance  standards  codified  at 
25  CFR  Part  216.  Subpart  B.  including  the 


regulation  at  25  CFR  216  105(i)— 
Regarding  or  stabilizing  rills  and  gullies. 
The  petitioner  maintains  that  the 
requirements  of  25  CFR  216.105(1)  are 
unnecessarily  stringent  and  that  the 
general  performance  standard 
promulgated  by  OSMRE  at  30  CFR 
818.95  should  apply  uniformly  to  all 
surface  coal  mining  operations  on  Indian 
lands,  including  existing  operations  not 
yet  permitted  under  OSMRE's  Federal 
program  for  Indian  lands. 

OSMRE  is  requesting  comments  on 
the  merits  of  the  petition  and  the  rule 
change  suggested  in  the  petition.  Such 
comments  will  assist  the  Director  of 
OSMRE  in  making  a  decision  to  grant  or 
deny  the  petition. 

dates:  OSMRE  will  accept  written 
comments  on  the  petition  until  5:00  p.m. 
Eastern  Daylight  Time  on  July  6,  1987. 
ADDRESSES:  Written  comments  must  be 
mailed  to  the  Administrative  Record, 
Office  of  Surface  Mining  Reclamation 
and  Enforcement,  U.S.  Department  of 
the  Interior,  1951  Constitution  Avenue. 
NW.,  Washington.  DC  20240.  or  hand- 
delivered  to  the  Administrative  Record. 
Office  of  Surface  Mining  Reclamation 
and  Enforcement.  US  Department  of 
the  Interior.  Room  5131, 1100  L  Street. 
NW..  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Suzanne  Hudak,  Division  of  Regulatory 
Programs,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  1951 
Constitution  Avenue.  NW..  Washington. 
DC  20240.  Telephone:  (202)  343-5144. 

8UPPt£MENTARY  INFORMATION 

I.  Public  Comment  Procedures 

Written  Comments 

Written  comments  on  the  suggested 
rule  changed  should  be  specific,  should 
be  confined  to  issues  pertinent  to  the 
petition,  and  should  explain  the  reasons 
for  the  comment.  Comments  received 
after  the  close  of  the  comment  period 
(see  "DATES")  may  not  necessarily  be 
considered  or  included  in  the 
administrative  record  on  the  petition. 
OSMRE  cannot  ensure  that  written 
comments  received  or  delivered  during 
the  comment  period  to  any  location 
other  than  that  specified  under 
"addresses"  above  will  be  considered 
and  included  in  the  administrative 
record  on  this  petition. 

Availability  of  Copies 

Additional  copies  of  the  petition  and 
copies  of  30  CFR  Part  750  are  available 
for  inspection  and  copying  at  the 
location  listed  under  "addresses." 


Public  Meetings  -   ■ 

OSMRE  will  not  hold  a  public  hearing 
on  the  petition:  however.  OSMRE 
personnel  will  be  availflbJe  to  meet  with 
the  public  during  business  hours.  6JO0 
BJn.  to  4:00  p.m..  during  the  comment 
period.  In  order  to  arrange  such  a 
meeting,  call  or  write  to  the  person 
.  listed  above  under  "FOR  FURTHER 
mFORMATION  COKTACT." 

II.  Background  and  Substance  of 
Petitioo 

OSMRE  received  a  letter  dated  April 
30. 1987.  from  Mr.  Kenneth  R.  Moore, 
President  of  the  Western  Division  of  the 
Peabody  Coal  Company,  enclosing  a 
petition  for  rulemaking  to  revise  the 
regulations  found  at  30  CFR  750.16. 

The  final  rule  at  30  CFR  750.18  sets 
forth  the  performance  standards  for 
surface  coal  mining  and  reclrimation 
operations  on  Indian  lands  by  cross- 
referencing  the  relevant  provisions  of  25 
CFR  or  30  CFR  Chapter  VU.  as 
applicable.  Compliance  with  the 
provisions  of  30  CFR  Parts  816.  817,  819, 
822,  823,  824,  827,  and  828  is  required  for 
existing  Indian  lands  t>perations  that 
have  \irvn  issued  an  OSMRE  permit. 
wheivas  new  operations,  or  existing 
operations  not  yet  permitted  under 
OSMRE's  Federal  program  for  Indian 
lands,  must  adhere  to  the  performance 
standards  codified  at  25  CFR  Part  216, 
Subpart  B — Surface  Exploration. 
Mining,  and  Reclamation  of  Lands — 
Coal  Operations. 

The  petitiorwn-  seeks  to  amend  30  CFR 
750.16  tn  provide  an  exception  to  the 
regulatory  requirements  of  25  CFR 
216.105(i)  for  existing  operations  still 
sub|ecfs  to  the  provisions  of  25  CFR  Part 
216.  The  suggested  rule  change  would 
au'horize  such  operations  to  comply 
with  the  general  performance  standard 
for  stabilization  of  surface  areas 
promulgated  by  OSRME  at  30  CFR 
816.95,  rather  than  the  erosion  control 
and  surface  stdbilir.al>ofi  design  cnteria 
specified  under  25  CfR  216.105(i).  The 
text  of  the  petition  appears  an  an 
appendix  to  this  notice. 

Pursuant  to  section  201  (gj  of  the  Act. 
any  person  may  petition  for  a  change  in 
OSMRE's  permanent  program  rules.  The 
Act  allows  for  a  period  of  90  days  within 
which  to  decide  to  grant  or  deny  a 
petition  jsection  201  [gK4);  30  U.S.C 
12n(g)(4)].  Under  the  applicable 
regulations  for  rulemaking  petitions  (30 
CFR  700.12).  this  notice  seeks  public 
coran:>€nls  on  the  merits  of  the  petition 
and  on  the  rule  change  suggested  »n  the 
petition.  At  the  dose  of  the  comment 
period,  a  decision  will  be  made  to  grant 
or  deny  the  petition,  if  a  decision  it 
made  to  grant  the  petition,  rulemaking 


proceedings  will  be  initiated  in  which 
public  comment  will  again  be  sought 
before  any  final  rulemaking,  if  a 
decision  is  made  to  deny  the  entire 
petition,  no  further  rulemaking  action 
will  occur  pursuant  to  the  petition. 

III.  Procedural  Matters 

Publication  of  this  notice  of  the  receipt 
of  the  petition  for  rulemaking  is  a 
preliminary  step  prior  to  commencement 
of  the  rulemaking  process.  If  a  decision 
is  made  to  grant  the  petition,  a 
rulemaking  process  will  be  initiated. 
Thus,  no  regulatory  flexibility  analysis 
is  needed  at  this  stage,  nor  is  a 
regulatory  impact  analysis  necessary 
under  Executive  Order  No.  12291. 

Publication  of  this  notice  does  not 
constitute  a  major  Federal  action  having 
a  significant  effect  on  the  human 
environment  for  which  an 
environmental  impact  statement  under 
the  National  Environmental  Policy  Act, 
42  U.S.C.  4322(2)  (CJ.  is  needed. 

List  of  Subjects  in  30  CFR  Part  750 

Indians-lands.  Reporting  and 
recordkeeping  requirements.  Surface 
mining. 

Dated:  (une  2.  1987. 
Robert  E.  BoMt 

Acting  Director.  Office  of  Surface  Mining 
Reclamation  and  Enforcement. 

Appendix 

The  text  of  the  petition  dated  April  30, 
1987  is  as  follows: 

Petition  To  Initiate  Rulemaking 

Petitioner: 

Peabody  Coal  Company. 

13O0S.  Yak.  Flagstaff.' Aritono 86001. 

1.  Summary 

Pursuant  to  the  Administrative  Procedures 
Act,  5  U.S.C.  553<e),  the  Surface  Mining 
Control  and  Reclamation  Act  (SMCRA).  30 
U.S.C.  12n(c)(2)  and  (g)  and  regulations  of 
the  Office  of  Surface  Mining  Reclamation  and 
Enforcement  (OSMRE).  30  CFR  700.12. 
Peabody  CoaJ  Company.  Western  Division, 
petitions  the  Director.  OSMRE.  for  a  change 
in  regulation  30  CFR  750.16  which  established 
performance  standards  for  surface  coal 
mining  and  reclamation  operations  on  Indian 
lands.  The  proposed  change  will  enable 
operators  on  Indian  lands  to  comply  with  the 
performance  standard  regarding  stabilization 
of  surface  areas  adopted  by  the  OSMR^  on 
January  10.  1983  and  applicable  to  surface 
coal  mining  and  reclamation  opera t«ons  not 
conducted  on  Indian  lands. 

2.  Description  of  Petit itmer 

Petitioner,  Peabody  Coal  Company,  the 

nation's  largest  coal  producer,  operates 
surface  and  underyronnd  coal  mines  In  11 
states  More  speaficeHy.  the  WesJem 
Div«»on  of  Peabody  operates  five  stuiaioe 
coal  mines  m  the  states  of  Montana, 
Colorado,  and  Arizona.  Tv\o  of  these  mines. 


the  Black  Mesa  and  Kayenta  Mines,  are 
located  in  northeastern  Anrona  on  the 
Navayo  Indian  Reservation  CollectivetT. 
these  two  mines  produce  apppoximsteK  12 
miUion  tons  of  coa!  annua !i>   The  Black  Mesa 
and  Keyenia  Mines  began  production  in  1«70 
and  1972,  respectively. 

3.  Proposed  Amendment 

Petitioner  requests  promul^tioo  of  the 
following  amendment  to  30  CFR  75ai6  which 
established  performance  standards 
applicable  to  operations  on  Indian  lands. 
Specific  new  language  is  underlined.* 

i  750.16  Performance  Standards 

After  OSM  issues  a  permit  under  this  part, 
a  person  conductiirg  surface  coal  mining 
operations  on  Indian  lands  shall  do  so  in 
accordance  with  Parts  816,  fll7  819.  B22.  623, 
824.  827,  and  838  of  this  chapter.  Prior  to  that 
time,  the  person  conducting  surface  coal 
miamj!  operatwas  shall  adhere  to  the 
perfurm.ince  standards  of  25  CFR  Part  216, 
Subpart  B  excep:  ^  216.105(i).  StabilitoHon  of 
surface  areas  shall  be  governed  by  30  CFR 
816.95. 

4.  fustificaUon  for  Proposed  Amendment 

The  regulation  at  25  CFR  216.I0S(i)  is 
unnecessarily  stringent  and  only  applicable 
to  operators  on  Indian  lands.  The  OSMRE 
determined  that  a  separate  design  criteria  for 
rills  and  gullies  is  not  needed  to  assure 
erosion  stabilisation  and  that  erosion  should 
be  governed  by  the  general  performance 
standard  promulgated  at  30  CFR  616.95  {46  FR 
1161).  On  the  basis  of  this  finding,  the 
OSMRE  eliminated  the  nine-inch  design 
criterion  for  operations  not  located  on  Indian 
lands  on  January  10. 19R3. 

In  promulgating  30  CFR  750.16.  the  OSMRE 
decided  to  apply  the  performance  standards 
found  in  30  CFR  616  to  new  surface  coal 
mining  operations  on  Indian  lands  and 
existing  surface  coa!  mining  operations  on 
Indian  lands  once  an  initial  administrative 
decision  has  been  rendered  regarding  the 
Permit  Application  Package  (PAP)  required 
by  30  CFR  750  11.  Prior  to  that  decision,  the 
performance  standards  in  25  CFR  216. 
Subpart  B  continue  to  apply  (49  FR  38474). 
This  decision  was  intended  to  protect 
operators  from  an  abrupt  dislocation 
associated  with  the  immethate 
implementatiori  of  a  new  regulatory  program 
(49  FR  38464],  This  rationale  may  have  been 
sound  for  the  majority  of  the  performance 
standards  in  25  CFR  216,  Subpart  B,  but  the 
decision  has  had  a  negative  impact  with 
regard  to  surface  stabiliration. 

Peatx>dy's  reclamation  efforts  in  the 
semiarid  west  have  been  highly  successful 
with  regard  to  surface  stabilization, 
particularly  considering  the  morphologic, 
hydrologic.  and  meteorologic  characteristics 
of  semiarid  regions,  Postminmg  slopes, 
revejfelation.  surface  treatroeots  and 
increased  infiltration  in  re<xjnstrucied  mine 
soil  tiave  all  contributed  to  the  miniouzstion 
of  rill  and  gully  <ievek>pment  The  fact  that 
rill  and  gully  development  it  minimal  is 
eaiuly  demonstrated  by  aerial  or  on-the- 


*  Editorial  Note, — The  new  liinguage  hi  Italicized 
in  the  Federal  Ragistet. 
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ground  surveys.  Locations  where  minor  rills 
and  gullies  have  occurred  are  predictable. 
Most  occur  where  overland  flow  is 
concentrated  and  transported  downslope 
through  swales  or  depressions  created  during 
Tinal  spoil  grading  to  facilitate  drainage  in 
reclaimed  areas. 

The  fact  that  rills  and  gullies  develop  as 
described  above  is  no  surprise.  To  the 
contrary,  they  are  expected  and  represent  the 
initial  stages  in  the  evolution  of  a  drainage 
system  in  reclaimed  areas.  Peabody  has 
prepared  elements  of  the  reclamation  plans 
for  Its  western  mines  which  allow  for  the 
development  of  drainage  systems  consistent 
with  the  dynamic  nature  of  natural  drainage 
systems.  Such  plans  have  been  approved  for 
mines  not  located  on  Indian  lands.  At  such 
mines,  drainages  may  develop  as  a  part  of  the 
overall,  approved  reclamation  plan  insofar  as 
they  meet  the  requirements  in  30  CFR  816.95 
and  the  approved  reclamation  plan. 

A  plan  for  the  development  of  a  surface 
drainage  system  on  reclaimed  lands  has  been 
included  In  the  Permit  Application  Package 
for  the  Black  Mesa  and  Kayenta  Mines.  That 
PAP  was  submitted  to  the  Western  Field 
Operations  ofHce  in  Denver.  Colorado 
pursuant  to  30  CFR  750.  Peabody  has  been 
informed  that  the  PAP  will  not  likely  b« 
approved  before  December.  1988.  a  full  three 
years  following  submittal.  This  inordinately 
long  repermitting  schedule  for  an  existing 
mining  complex  holding  valid  permits  issued 
by  the  OSMRE  pursuant  to  SMCRA  is  due  to 
the  performance  of  an  Environmental  Impact 
Statement  (EIS).  The  EIS  is  being  performed 
pursuant  to  an  agreement  between  the 
OSMRE  and  the  Hopi  Tribe,  not  as  a 
consequence  of  an  environmental  assessment 
indicating  a  need  for  an  EIS.  To  the  contrary, 
several  environmental  assessments  have 
previously  been  performed  to  support 
permitting  actions  at  the  Black  Mesa 
complex.  None  of  these  environmental 
assessments  identiHed  signiPicant  impacts 
associated  with  the  mining  activities. 

Representatives  of  the  Albuquerque  Field 
Office.  OSMRE,  have  issued  citations  to 
Peabody  for  rills  and  gullies  nine  inches  and 
deeper  even  though  these  represenatives 
admit  such  rills  and  gullies  do  not  represent  a 
general  failure  of  the  reclamation  program  at 
the  Black  Mesa  complex.  Often,  the  repair  of 
such  minor  rills  disturbs  a  considerable 
amount  of  reclaimed  lands. 

As  previously  stated,  Peabody  operates 
mines  in  the  semiarid  west,  both  on  and  off 
Indian  lands.  In  Peabody's  experience,  there 
are  no  environmental  circumstances  unique 
to  Indian  lands  that  would  justify  retention  of 
the  nine-inch  rule  contained  in  25  CFR 
216.105(1)  in  lieu  of  the  general  performance 
standard  applicable  elsewhere. 

Peabody  finds  itself  caught  between  an 
unreasonable  regulation  arbitrarily  applied 
only  to  Indian  lands  and  an  unduly  prolonged 
permitting  process  which  will  not  provide  the 
programmed  relief  from  this  regulation  in  a 
reasonable  time  frame.  The  result  is 
counterproductive  and  costly  rework  of 
revegetaled  areas  or  receipt  of  citations  for 
violating  a  rule  abandoned  everywhere  but 
on  Indian  lands. 


5.  Conclusion 

For  the  foregoing  reasons,  petitioner  urges 
the  OSMRE  to  commence  without  delay  a 
rulemaking  proceeding  to  promulgate  the 
amendment  to  30  CFR  750.16  as  proposed  in 
this  petition. 

Respectfully  submitted. 
Kenneth  R.  Moore, 

President.  Western  Division.  Peabody  Coal 
Company. 
|FR  Doc  87-12885  Filed  6-4-87:  8  45  am) 
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Outpatient  Hospital  Services 

AGENCY:  Hedllh  Care  Financing 

Administration  (HCFA).  HHS. 

ACTION:  Proposed  rule.  


summary:  We  are  proposing  to 
eliminate  the  allowance  for  a  return  on 
equity  capital  for  outpatient  services 
furnished  by  proprietary  hospitals 
effective  for  cost  reporting  periods 
beginning  on  or  after  October  1, 1987. 
date:  To  be  considered,  comments  must 
be  mailed  or  delivered  to  the 
appropriate  address,  as  provided  below, 
and  must  be  received  by  5:00  p.m.. 
August  4,  1987. 

ADDRESS:  Mail  comments  to  the 
following  address:  Health  Care 
Financing  Administration.  Department 
of  Health  and  Human  Services, 
Attention:  BERC-^35-P.  P.O.  Box  26676. 
Baltimore,  Maryland  21207. 

If  you  prefer,  you  may  deliver  your 
comments  to  one  of  the  following 
addresses: 

Room  309-G,  Hubert  H.  Humphrey 
Building.  200  Independence  Ave..  SW., 
Washington.  DC.  or 
Room  132  East  High  Rise  Building.  6325 
Security  Boulevard.  Baltimore, 
Maryland. 

In  commenting,  please  refer  to  file 
code  BERC-435-P  Comments  received 
timely  will  be  delivered  for  public 
inspection  as  they  are  received, 
generally  beginning  about  three  weeks 
after  publication  of  a  document,  in 
Room  309-G  of  the  Department's  offices 
at  200  Independence  Ave..  SW.. 
Washington.  DC  on  Monday  through 
Friday  of  each  week  from  8:30  am.  to 
5:00  p.m.  (phone:  202-245-7890). 
FOR  FURTHER  INFORMATIOM,  CONTACT: 
Anthony  Coates.  (301)  597-2886 


SUPPLEMENT ARY  INFORMATION: 
I.  Background 

A.  Recent  Legislation  and  .Rulemaking 

Section  1861(v)  of  the  Social  Security 
Act  (the  Act)  defines  "reasonable  cost" 
for  Medicare  purposes  and  provides  that 
the  necessary  costs  incurred  by  a 
provider  (both  direct  and  indirect)  in  the 
delivery  of  covered  health  care  services 
are  included  in  this  definition.  Currently. 
as  the  result  of  recent  legislation  and  an 
amendment  to  regulations,  as  discussed 
in  greater  detail  below,  a  return  on 
equity  capital  is  paid  as  an  allowance  in 
addition  to  the  reasonable  cost  of 
covered  services  furnished  to 
beneficiaries  by  proprietary  hospitals 
and  skilled  nursing  facilities  (SNFs). 

On  April  7. 1986,  the  President  signed 
into  law  the  Consolidated  Omnibus 
Budget  Reconciliation  Act  of  1985  (Pub. 
L.  99-272).  Section  9107  of  that  law 
amended  sections  1861(v)(l),  1886(a)(4). 
and  1886(g)(2)  of  the  Act  to  provide  for 
the  following: 

Inpatient  hospital  services 

Section  9107(a)  of  Pub.  L  99-272 
amended  section  1888(g)(2)  of  the  Act  by 
mandating  a  phase-out  of  payments  for 
return  on  equity  capital  for  inpatient 
hospital  services  commencing  with  cost 
reporting  periods  beginning  on  or  after 
October  1. 1986.  Under  prior  legislation, 
that  is.  the  Social  Security  Amendments 
of  1983  (Pub.  L  98-21)  enacted  on  April 
20. 1983.  the  payment  rate  for  inpatient 
hospital  services  for  cost  reporing  years 
beginning  on  or  after  April  20. 1983  was 
calculated  at  the  100  percent  of  the 
average  of  the  rates  of  interest  on 
special  obligations  issued  for  purchase 
by  the  Medicare  Part  A  Trust  Fund.  The 
phase-out  mandated  by  section  9107(a) 
of  Pub.  L  99-272  reduces  the  rate  further 
to  the  following  percentages: 
— 75  percent  for  cost  reporting  periods 

beginning  during  fiscal  year  (FY)  1987. 
— 50  percent  for  cost  reporting  periods 

beginning  during  FY  1988. 
— 25  percent  for  cost  reporting  periods 

beginning  during  FY  1989. 
— Zero  percent  for  cost  reporting  periods 

beginning  on  or  after  October  1. 1989. 

Services  other  than  inpatient  hospital 
services 

Section  9107(b)(2)  of  Pub.  L.  99-272 
amended  section  1861(v)(l)(B)  of  the  Act 
to  provide  that,  for  cost  reporting 
periods  beginning  on  or  after  October  1. 
1985.  the  rate  of  the  return  on  equity  for 
SNFs  must  be  equal  to  the  average  of 
the  rates  of  interest  on  obligations 
issued  for  purchase  by  the  Medicare 
Part  A  Trust  Fund.  In  addition,  section 
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9107(hKl)  of  Pub.  L  99-272  added 
section  1861(vKl)fP)  to  the  Act  to 
specify  that  if  peyment  for  a  return  on 
equity  capital  is  provided  for  by 
regulations  for  services  other  than 
inpahent  hospital  services,  the  rate  of 
return  to  be  recognized  for  determining 
the  reasonable  cost  of  services  fumisbed 
in  a  cost  reporting  period,  beginning  on 
or  after  October  1, 1985.  must  be  equal 
to  the  avera^  of  the  rates  of  interest  on 
obligations  issued  for  purchase  by  the 
Medicare  Part  A  Trust  Fund.  This  latter 
provision,  however,  applies  only  if  the 
Secretary  provides  in  regulations  for  the 
payment  of  a  return  on  equity  capital  for 
services  other  than  inpatient  hospital 
services.  The  Secretary  is  not  required 
to  provide  ibr  such  payment  except  for 
SNFs. 

B.  Provisions  of  the  1987  final  rule 

In  a  final  rule  concerning  return  on 
equity  published  on  June  4,  1987  (the 
1987  final  rule),  we  changed  the 
regulations  pertaining  to  program 
payment  of  a  return  on  equity  capital  for 
services  other  than  inpatient  hospital 
services.  Where  the  changes  were 
mandated  under  the  provisions  of  Pub. 
L  99-272.  they  were  specifically 
adopted.  Where  the  statutory  language 
granted  the  Secretary  discretionary 
authority,  we  exercised  this  authority, 
as  discussed  below. 

SNF  services  and  outpatient  hospital 
services 

For  cost  repnrting  periods  beginning 
on  or  after  October  1, 1985,  program 
payment  of  a  return  on  equity  capital  for 
SNF  services  and  outpatient  hospital 
services  was  reduced  to  equal  the 
average  of  the  rates  of  interest  on 
obligations  issued  for  purchase  by  the 
Part  A  Trust  Fund.  Tliis  change  was 
mandated  for  SNFs  by  section 
1861(v)(l)(B)  of  the  Act,  as  amended  by 
section  9107(b)(2)  of  Pub.  L  99-272.  and 
authorized  for  outpatient  hospital 
services  by  section  1661(v){l)(P)  of  the 
Act  as  provided  in  section  91071b)(l)  of 
Pub.  L  9»-272. 

Services  of  all  proprietary  providers  or 
^ealth  care  entities  other  than  hospitals 
or  SNFs 

— For  cost  reporting  periods  beginning 
on  or  after  October  1. 1985,  but  before 
July  6,  1987  (the  effective  date  of  the 
1987  final  rule),  program  payment  of  a 
return  on  equity  capital  for  services  of 
all  proprietary  providers  other  than 
hospitals  or  SNTs  was  reduced  to 
equal  the  average  of  the  rates  of 
interest  on  obligations  issued  for 
purchase  by  the  Part  A  Trust  Fund. 
These  changes  conform  our 

regulations  to  the  statutory  mandate  of 


section  1861(v)(l](P)  of  the  Act,  as 
enacted  by  section  9\VT\h)  of  Pub.  L.  9^ 
272.  As  discussed  above,  this  section 
states  that,  if  the  Secretary  provides  in 
regulations  for  a  return  on  equity  capital 
for  services  other  than  inpatient  hospital 
services,  the  rate  of  return  must  be  equal 
to  the  average  of  the  rates  of  interest  on 
obligations  issued  for  purchase  by  the 
Pari  A  Trust  Fund. 

— For  cost  reporting  periods  beginning 
on  or  after  July  6. 1987  (the  effective 
date  of  the  1987  final  rule),  program 
payment  is  no  longer  made  for  a 
return  on  equity  capital  for  serv  ices  of 
proprietary  providers  other  than 
hospitals  or  SNTs. 

U.  Proposed  Elimination  of  Return  on 
Equity  Capital  for  Outpatient  Hospital 
Services 

We  propose  to  eliminate  the 
allowance  for  a  return  on  equity  captial 
from  payment  for  outpatient  hospital 
services.  As  discussed  below,  the 
allowance  is  unnecessary  to  maintain 
the  availability  of  hospital  outpatient 
8er\'ices.  In  addition,  in  view  of  the 
statutory  phase-out  of  the  equity  capital 
allowance  for  inpatient  ser\'ices  under 
section  1886(g)(2)  of  the  Act,  we  believe 
continuation  of  the  allowance  for 
hospital  outpatient  services  to  be 
inappropriate.  We  intend  that  the 
elimination  be  effective  for  cost 
reporting  periods  beginning  on  or  after 
October  1, 1987. 

Section  7  of  the  1966  Amendments  to 
the  Social  Security  Act  (Pub.  L  89-713). 
enacted  November  2. 1966,  added  what 
is  now  section  1861(v)Il)(B)  of  the  Act  to 
require  the  Secretary  to  prescribe 
regulations  that  provide  for  the 
recognition  of  a  reasonable  return  on 
equity  capital  for  extended  care  services 
furnished  to  Medicare  beneficiaries  by 
proprietary  facilities  (this  is,  by 
proprietary  SNFs).  Section  601(e)  of  the 
Social  Security  Amendments  of  1983 
(Pub.  L  98-21)  amended  section  1886  of 
the  Act  by  adding  paragraph  (g)(2), 
which  provided  that,  effective  with  cost 
reporting  periods  beginning  on  or  after 
April  20, 1983  (the  date  of  enactment  of 
Pub.  L.  98-21).  the  return  on  equity 
capital  provisions  apply  to  inpatient 
hospital  services.  The  allowable  return 
for  those  services  was  set  at  a 
percentage  equal  to  100  percent  of  the 
average  of  the  rates  of  interest  on 
obligations  issued  for  purchase  by  the 
Medicare  Part  A  Trust  Fund.  This 
marked  the  first  time  that  amendments 
to  the  Medicare  provisions  of  the  Social 
Security  Act  had  ever  explicitly 
addressed  the  payment  of  return  on 
equity  capital  for  proprietary  hospitals 
or  c.ny  other  providers  other  than  SNFs. 


Nevertheless,  under  the  broad  authority 
granted  by  sections  1102  end  1871  of  the 
Act.  we  had  already  extended  the 
application  of  return  to  propnetary 
providers  other  than  S.N'Fs,  and  had 
allowed  a  return  al  a  rale  equal  to  150 
percent  of  the  average  of  the  rates  of 
interest  on  obligations  issued  for 
purchase  by  the  Medicare  Part  A  Trust 
Fund.  This  was  consistent  with  the 
intent  of  Congress  in  enacting  section 
1861(v)(l){B)  of  the  Act  m  1967.  (See. 
H.R.  No.  2317,  89th  Cong.,  2d  Sess.  3 
(1966).) 

In  its  passage  of  section  9107  of  Pub. 
L  92-272.  Congress  continued  the  broad 
discretion  that  it  previously  granted  to 
the  Secretary.  While  Congress 
mandated  specific  rules  gov-eming 
return  on  equity  for  inpatient  hospital 
8er\ices  (section  1886(gM2)  of  the  Act) 
and  SNFs  (section  1861(vMl)(Bj  of  the 
Act).  Congress  left  to  the  Secretary  the 
decision  of  whether  to  pay  a  return  or 
equity  to  other  providers  under  new 
section  1861(v)(l)[P)  of  the  Act.  It  is 
important  to  note  thai  Congress  limited 
our  discretion  m  allowing  a  return  on 
equity  solely  to  paying  the  rate  ol  return, 
if  a  return  is  paid,  et  the  level  equal  to 
average  of  the  rates  of  interest  on 
obligations  issued  for  purchase  by  the 
Part  A  trust  fund. 

As  staled  above,  under  sectwjn 
1886(g)(2)  of  the  Act  as  amerwled  by 
section  9107  of  Pub  L  99-272  m  1986, 
Congress  directed  that  the  return  on 
equity  for  inpatient  hospital  services  be 
phased  out.  At  the  same  time.  Congress 
affirmed  under  section  1861fv)(l){P)  of 
the  Act  that  it  is  within  the  Secretary's 
discretionary  authority  to  decide 
whether  return  on  equity  should  be  paid 
for  other  types  of  services,  specifying 
only  the  rate  at  which  a  return  on  equity 
"shall  t)€  paid"  for  these  other  services 
if  we  provTdefor  such  a  payment.  Thus, 
we  have  discretionary'  authority  either 
not  to  pay  a  return  on  equity  for 
outpatient  hospital  services  or  to  pay  it 
et  the  100  percent  level  We  do  not  have 
the  authority,  however,  to  reduce  the 
allowance  to  some  level  below  100 
percent  for  outpatient  hospital  services 
or  to  phase  it  out  at  reduced  levels  over 
time. 

As  stated  above,  we  are  proposing  to 
exercise  our  discretionary  authority  not 
to  pay  return  on  equity  capital  for 
outpatient  hospital  services.  Because 
hospital  capital  for  outpatient  hospital 
services,  we  believe  it  would  be 
inappropriate  to  continue  payment  of 
return  on  equity  for  outpatient  hospital 
services  while  the  payment  for  inpatient 
hospital  services  is  being  phased  ouL 
Investors  in  hospitals  should  not  receive 
return  on  equity  payments  based  upon 
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the  setting  in  which  the  hospital  services 
Hre  provided;  that  is,  inpatient  versus 
outpatient.  Additionally,  we  believe  that 
the  level  of  other  Medicare  payments  for 
hospital  outpatient  services  is  adequate 
to  maintain  the  availability  for  services 
to  beneficiaries  without  an  allowance 
for  return  on  equity  capital.  Medicare 
payments  for  outpatient  hospital 
services  have  increased  dramatically 
since  implementation  of  the  prospective 
payment  system  system.  In  FY  1983.  the 
year  before  the  prospective  payment 
system  began.  Medicare  payments  for 
outpatient  hospital  services  were  $3.36 
billion.  For  FY  1987.  Medicare  payments 
for  outpatient  services  are  expected  to 
be  $6.03  billion,  and  in  FY  1988  we 
expect  there  payments  to  increase  to 
$7.36  billion.  Thus,  expect  that  Medicare 
payments  for  outpatient  hospital 
services  will  have  increased  by  almost 
120  percent  in  the  five  years  since 
implementation  of  the  prospective 
payment  system. 

Payment  of  return  on  equity  capital 
was  originally  authorized  to  encourage 
private  investment  in  health  care 
facilities  by  guaranteeing  investors  a 
certain  return  on  their  investment. 
However,  as  shown  in  our  discussion  of 
hospital  profit  margins  contained  in  the 
prospective  payment  system  update  for 
Federal  fiscal  year  (FY)  1987  and 
published  in  the  Federal  Register  (51  FR 
31454)  on  September  31. 1986,  many 
hospitals  have  achieved  record  profits 
over  the  past  two  years.  The  payments 
for  return  on  equity  capital  for 
outpatient  services  that  we  propose  to 
eliminate  represent  only  a  very  small 
percentage  of  the  total  payments  to 
proprietary  hospitals  projected  for  FY 
1988.  We  believe  that  the  high  profits  to 
hospitals,  even  when  reduced  through 
the  elimination  of  return  on  equity 
capital  for  outpatient  services,  should 
provide  a  return  sufficient  to  encourage 
private  investment  in  proprietary 
hospitals.  Accordingly,  we  have 
concluded  that  the  elimination  of  return 
on  equity  capiatal  for  outpatent  hospital 
services  is  appropriate. 

III.  Regulatory  Impact  Statement 

Executive  Order  12291  requires  us  to 
prepare  and  publish  an  initial  regulatory 
impact  analysis  for  proposed  regulations 
that  would  be  likely  to  have  an  annual 
effect  on  the  economy  of  $100  million  or 
more;  cause  a  major  increase  in  costs  or 
prices,  or  result  in  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  United  Stales-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets.  In  addition,  we  generally 
prepare  an  initial  regulatory  flexibility 


analysis  that  is  consistent  with  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  through  612),  unless  the 
Secretary  certifies  that  a  proposed 
regulation  would  not  have  a  significant 
economic  impact  on  a  substantial 
numlier  of  small  entities.  For  purposes  of 
the  RFA.  we  treat  all  hospitals  as  small 
entities. 

Currently,  approximately  sixteen 
percent  of  all  hospitals  participating  in 
Medicare  are  classified  as  proprietary 
hospitals.  Although  a  significant  number 
of  hospitals.  Although  a  significant 
number  of  hospitals  would  be  affected 
by  this  proposed  rule,  we  do  not  believe 
that  this  proposed  rule  would  have  a 
substantial  economic  impact  on 
individual  hospitals.  We  expect  that  the 
reduction  in  payments  to  proprietary 
hospitals  for  outpatient  services  would 
range  from  $15  million  in  FY  1988  to 
about  $45  million  in  FY  1992.  While 
some  hospitals  may  be  more  severely 
affected  than  others,  we  estimate  that 
the  average  reduction  in  Medicare 
revenue  for  each  proprietary  hospital 
would  represent  about  four  percent  of 
total  payments  to  proprietary  hospitals 
for  outpatient  services.  We  generally  do 
not  regard  a  change  in  payments  of  less    ■ 
than  five  percent  as  having  a  substantial 
impact  on  the  target  population. 

We  do  not  expect  that  beneficiary 
access  would  be  affected,  since  most 
hospital  outpatient  departments  are  not 
located  in  proprietary  settings. 
Futhermore.  we  believe  that  any 
incentives  to  limit  access  by  proprietary 
outpatient  departments  would  be  more 
than  countered  by  the  more  generalized 
pressures  on  hospitals  to  increase  the 
availability  of  outpatient  services  in 
order  to  maximize  the  productive 
capability  of  their  facilities  and  to 
provide  care  in  the  most  cost-effective 
setting.  For  example,  both  the  use  of 
outpatient  surgical  services  by  Medicare 
beneficiaries  and  payments  for  these 
services  have  increased  more  since  the 
start  of  the  prospective  payment  system 
than  before. 

For  these  reasons,  we  have 
determined  that  an  initial  regulatory 
impact  analysis  is  not  required  for  this 
proposed  rule.  In  addition,  we  have 
determined,  and  the  Secretary  certifies, 
that  this  proposed  rule  would  not  result 
in  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Therefore,  we  have  not  prepared  a 
regulatory  Hexibility  analysis. 

Also,  we  do  not  expect  this  proposed 
rule  to  produce  an  impact  that  would 
exceed  the  limit  for  reductions  in 
payment  to  hospitals  or  physicians 
established  by  section  9321(d)  of  the 
Omnibus  Budget  Reconciliation  Act  of 


1988  (Pub.  L  99-509).  That  provision 
prohibits  the  Secretary  from  issuing  any 
final  rule  or  notice  between  October  21. 
1988  and  S«-plember  1.  1987  that  would 
result  in  a  $50  miUion  or  greater 
reduction  m  payments  to  hospitals  or 
physicians  in  FY  1988. 

IV.  Other  Required  Information 

A.  Public  Comments 

Because  of  the  large  number  of  pieces 
of  correspondence  we  normally  receive 
on  a  proposed  rule,  we  are  not  able  to 
acknowledge  or  respond  to  them 
individually  However,  in  preparing  the 
final  rule,  we  will  consider  all  comments 
that  we  receive  by  the  date  specified  in 
the  "Dates"  section  of  this  preamble. 
and,  if  we  decide  to  proceed  with  a  final 
rule,  we  will  respond  to  the  comments  in 
the  preamble  of  that  final  rule. 

B.  Paperwork  Reduction  Act 

These  proposed  changes  would  not 
impose  information  collection 
requirements;  consequently,  they  need 
not  be  reviewed  by  the  Executive  Office 
of  Management  and  Budget  under  the 
authority  of  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3501-3511). 

list  of  Subjects  in  42  CFR  Part  413 

Administrative  practice  and 
procedure.  Health  facilities.  Health 
professions.  Kidney  diseases. 
Laboratories,  Medicare.  Nursing  homes. 
Reporting  and  recordkeeping 
requirements.  Rural  areas.  X-rays. 

We  are  proposing  to  amend  42  CFR 
Part  413  as  set  forth  below: 

PART  413— PRINCIPLES  OF 
REASONABLE  COST 
REIMBURSEMENT;  PAYMENT  FOR      • 
END-STAGE  RENAL  DISEASE 
SERVICES 

A.  Ihe  authority  citation  for  Part  413 
continues  to  read  as  follows: 

Authority:  Sees.  1102, 1122. 1814(b).  1815, 
1833(a),  1861(v).  1871.  1881,  and  1886  of  the 
Social  Security  Act  as  amended  (42  U.S.C. 
1302.  1320a-l.  1395(b).  1395g,  13951(a). 
1395x(v),  1395hh,  1395rT,  and  1395ww). 

B.  Section  413.157  is  amended  by 
revising  paragraph  (b)(3),  redesignating 
paragraph  {b)(4)  as  new  paragraph 
(b)(5).  and  adding  a  new  paragraph 
(b)(4)  to  read  as  follows: 

9  413.157  Return  on  equity  capital  of      • 
proprietary  providers 
•  •  •  •  * 

(b)  General  rule.  '  '  ' 
(3)  Rate  of  return  related  to 
proprietary  SNFs.  For  cost  reporting 
periods  beginning  on  or  after  October  1. 
1985.  the  rate  used  in  determining  the 
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return  for  SNFs  is  a  percentage  equal  to 
the  average  of  the  rates  of  interest 
described  in  paragraph  (b)(1)  of  this 
section. 

(4)  Rate  of  return  related  to  outpatient 
hospital ser\' ices,  (i)  For  cost  reporting 
periods  beginning  on  or  after  October  1, 
1985  but  before  (the  effective  date  of  the 
final  rule),  the  rate  uSed  in  determining 
the  return  for  outpatient  hospital 
services  is  a  percentage  equal  to  the 
average  of  the  rates  of  interest 
described  in  paragraph  (b)(1)  of  this 
section. 

(ii)  For  cost  reporting  periods 
beginning  on  or  after  October  1.  1987, 
there  is  no  allowance  for  return  for 
outpatient  hospital  services. 
•         •         *         «         « 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.773.  Medicare — Hospital 
Insurance:  and  No.  13.774,  Medicare — 
Supplementary  Medical  Insurance) 

Datpd:  April  7,  1987. 
William  L.  Roper, 

Administrator,  Health  Care  Financing 
A  dministrotion. 

Approved:  May  t,  1987. 

Otis  R.  Bowen. 

Secretary.  .    ■  . 

[KR  Uoc  87-12722  Piled  6-4-«7;  8:45  am] 

BILLMG  CODE  4t20-01-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  1,  21,  74,  and  94 

(General  Docket  No.  82-2431 

Service  and  Technical  Rules  for 
Government  and  Non-Government 
Fixed  Service  Usage  of  the  Frequency 
Bands  932-935  MHz  and  941-944  MHz 

AGENCV:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule;  extension  of 
time. 

SUIMMARY:  This  action  extends  the  time 
for  filing  reply  comments  to  the  Third 
Notice  of  Proposed  Rulemaking  in 
General  Docket  No.  82-243,  52  FR  11519 
(April  9,  1987),  concerning  usage  of  the 
frequency  bands  932-935  MHz  and  941- 
944  MHz.  The  action  responds  to  a 
Request  for  E.x  tens  ion  of  Time  filed  by 
the  Utilities  Telecommunications 
Council  (UTC).  UTC  requested 
additional  time  due  to  an  upcoming 
meeting  of  its  Microwave  Committee, 
which  will  address  the  question  of 
multiple  address  use  of  the  900  MHz 
fixed  bands. 

DATfS:  Reply  comments  are  now  due 
June  22. 1987. 


ADDRESS:  Federal  Communications 
Commissjon,  Washington,  DC  20554. 
FOR  FURTHER  INfORMATtON  CONTACT 

Rodney  Small.  Telephone  (202)  653-8116. 

Federal  Communications  Commission... 

Thomas  P.  Stanley. 

Chief  Engineer. 

|FR  Doc.  87-12848  Filed  &-4-a7;  8:45  am) 

BtLLING  COOC  6712-OV-M 

47  CFR  Parts  2  and  21 

IGea  Docket  No.  87-136;  FCC  87-166) 

Reallocation  of  the  Local  Television 
Transmission  Service  From  the  11.7- 
12.2  GHz  Band  to  the  14.2-14-4  GHz 
Band 

AGENCY:  Federal  Communications    . 
Commission. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  This  action  responds  to  a 
petition  by  Chadboume  &  Parke, 
requesting  that  the  local  television 
transmission  service  (LTTS)  be 
reallocated  from  the  11.7  GHz  band  to 
the  14  GHz  band.  This  action  is 
necessary  to  avnjd  the  need  for 
frequency  coordination  with  the  fixed- 
satellite  service  (FSS).  The  intended 
effect  of  this  action  is  to  propose 
measures  that  would  eliminate  the 
burden  of  frequency  coordination  for  the 
LTTS  and  the  FSS. 

DATES:  Comments  are  due  on  or  before 
July  9, 1987,  and  reply  comments  on  or 
before  July  24, 1987. 
ADDRESS:  Federal  Communications 
Commission,  Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT 
Raymond  LaForge.  telephone  (202)  653- 
8155. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  Adopted  May  1, 
1987,  Released  May  18. 1987. 

The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (Room  230), 
1919  M  Street,  NW.,  Washington,  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Service, 
(202)  857-3800,  2100  M  Street,  NW..  Suite 
140  Washington,  DC  20C37. 

Summary  of  Notice 

1.  Chadboume  and  Parke  has  filed  a 
petition  (RM-5321)  seeking  to  amend  the 
Commission  Rules  to  reallocate  the  local 
television  transmission  service  (LTTS) 
from  the  11.7  GHz  band  to  the  14  GHz 
band.  The  fixed-satellite  service  (FSS) 


utilizes  the  11.7  GHz  band  for  satellite 
downlinks  and  the  14  GHz  band  for 
satellite  uplinks.  The  petitioner 
represents  several  FSS  chents  who  are 
implementing  small-aperture  earth- 
station  networks  in  the  FSS.  LTTS 
operates  in  the  11.7  GHz  ban  as  a 
secondary  user. 

2.  In  the  past  the  Commission  has 
generally  required  individual  licensing 
of  each  FSS  earth-station.  However, 
with  the  advent  of  small-aperture 
networks,  the  Commission  has  recently 
authorized  blanket  licensing  of 
networks.  As  conditions  of  the  license, 
the  Commission  required  FSS  operators 
to  maintain  an  up-to-date  list  of  earth- 
stations  and  to  provide  a  point-of- 
contact  to  enable  LTTS  operators  to 
coordinate  their  operations.  Chadboume 
&  Parke  maintains  that  by  shifting  LTTS 
to  the  14  GHz  band  there  would  be  no 
need  for  frequency  coordination 
because  the  risk  of  interference  would 
be  minimal.  All  commenters,  including 
LTTS  interests,  supported  the  petition. 

3.  While  we  agree  that  the  petition  has 
merit,  we  are  concerned  that  LTTS  may 
not  be  compatible  with  services  other 
than  FSS  that  operate  in  the  14  GHz 
band.  For  example,  radionavigation  is 
allocated  to  the  14.0-14.2  GHz  band  on  a 
primary  basis  for  both  Government  and 
non-Government  use.  While  the 
petitioner  suggests  that  LTTS  can  simply 
avoid  radionavigation  frequencies  in 
coastal  areas,  this  is  not  a  practical 
solution.  Many  of  the  major  population 
areas  where  LTTS  would  be  most  in 
demand  are  along  coastal  areas  or 
major  waterways.  No  information  has 
been  presented  on  what  separation 
distances  may  be  appropriate.  Also, 
there  would  be  an  added  problem  in 
coordinating  with  Government  stations 
because  it  generally  takes  on  the  order 
of  45-60  days  to  coordinate  with 
Government  operations.  The  LTTS  often 
operates  with  short  lead  times  to  cover 
fast-breaking  news  stories. 

4.  We  also  see  similar  problems  with 
the  14.4-14.5  GHz  band.  The  petitioner's 
statement  that  there  are  only  four  areas 
where  there  are  Govemment  stations 
operating  in  this  band  apparently  stems 
from  footnote  US  234  to  the  Table  of 
Frequency  Allocations.  However,  this 
footnote  deals  only  with  exceptions  to 
the  secondary  allocation  status.  US  234 
lists  four  locations  where  Govemment 
fixed  and  mobile  stations  required 
primary  status  until  December  31,  1986. 
The  actual  number  of  Government 
stations  is  significantly  larger  since  the 
actual  number  includes  not  just  those 
that  are  considered  primary.  Here  again, 
prospects  of  developing  a  workable 
frequency  coordination  procedure  would 
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be  dim.  partfculariy  since  the 
Government  has  mobile  operations  in 
this  band  and  it  mtend.s  to  Hssit?n 
additional  stolions  consistrnt  with  the 
secondary  allocution  status. 

5.  The  14.2-14.4  GHz  band  is  presently 
allocated  only  to  the  F'SS.  We  believe 
that  a  reallocation  from  the  11.7-12.2 
GHz  band  to  the  14.2-14.4  GHz  band 
may  have  merit  Accordingly,  we  are 
proposmg  to  reallocate  the  local 
television  transmission  service  from  the 
11.7  GHz  band  to  the  14.2-14.4  GHz 
band.  We  agree  with  the  petitioner  and 
commenters  that,  provided  that 
appropriate  measures  are  taken  to 
protect  satellites  in  the  geostationary 
arc,  the  risk  of  interference  from  the 
LTTS  to  the  FSS  would  be  insignificant 
and  no  frequency  coordination  would  be 
necessary.  Consistent  with  the 
international  Radio  Regulations  w>- 
propose  that  the  power  output  of  I.TTS 
operations  be  limited  to  +45  dBW  EIRP 
in  order  to  assure  that  LTTS  does  not 
interfere  with  the  FSS.  V.'c  recognize 
th.it  a  reallocation  of  the  LTTS  from  the 
11.7  (;Hz  band  to  the  14.2-14  4  GHz 
band  would  reduce  the  available 
spectnim  from  500  MHz  to  2(X)  MH/,.  It 
appe.irs.  however,  that  m  light  of  the 
increasing  difficulties  with  LTTS 
operation  in  the  117  GHz  b.ind.  the 
diminished  amount  of  spectrum  may 
prove  to  be  more  useful  than  that  now 
available.  We  seek  comments  as  to 
whether  21X)  MHz  of  spectrum  in  the  14 
GHz  band  is  suffii.ienf  to  meet  LTTS 
needs.  We  note  that  the  LTTS  has 
frequencies  available  in  three  other 
bands. 

6.  We  propose  to  allow  for  a  three 
year  period  from  the  effective  date  of 
the  rule  changes  for  LTTS  operators  to 
cease  operation  in  the  11.7-12.2  GHz 
band.  We  anticipate  that  new  14  GHz 
equipment  could  be  made  available 
rapidly  since  it  would  be  similar  to 
equipment  already  available  in  other 
nearby  frequency  bands  (i.e..  the  13.200- 
13.250  LTTS  band).  Three  years  should 
be  sufficient  time  for  LTTS  operators  to 
either  purchase  equipment  for  operation 
in  the  new  14.2-14.4  GHz  band  or 
arrange  to  operate  in  other  LTTS  bands. 
We  also  believe  that  with  the  rapid 
growth  in  small-aperture  earth-station 
networks,  the  problem  of  frequency 
coordination  in  the  117  GHz  band  will 
become  increasingly  burdensome,  and 
therefore,  there  is  good  reason  to  effect 
this  reallocation  promptly 
Federal  Communications  Conunissioo. 
WillUm  |.  Tricarico. 
Secretary. 
[FR  Doc.  87-12849  Filed  6-4-«7.  8:45  am) 
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47  CFR  Parts  80  and  87 

I  PR  Docket  No.  87-113;  FCC  87-1591 

Maritime  and  Aviation  Services; 
Proposed  Am«ndn>eot  To  Allow  the 
Use  of  Continuous  Wave  (CW)  and 
Voice  Modulation  by  Emergency 
Position  Indicating  Radiobescoos 
(EPIRBs)  and  Emergency  Locator 
Transmitters  (ELTs) 

AQENCv:  Federal  Communications 

Commission. 

action:  I*ropo8ed  rule. 


summary:  The  proposed  rule  would 
pi'rmit  F.PlRBs  and  KLTs  to  use  CW  and 
voice  modulation  on  an  optional  basis  in 
addition  to  the  current  mandatory  use  of 
non-voice  swept  audio  signal 
modulation.  This  action  is  initiated  in 
response  to  a  new  Federal  Aviation 
Administration  (FAA)  Technical 
Standard  Order  (TSO)  TSO-C91a  and  a 
request  by  ARNAV  Systems.  Inc. 
(ARNAV).  The  effect  of  the  proposed 
rules  would  be  to  improve  the  detection 
of  distress  situations  and  search  and 
rescue  operations. 

DATES:  Comments  must  be  received  on 
or  before  July  20. 19«7,  and  reply 
comments  must  Ix'  received  on  or  before 
Aii«HSt  4.  1967. 

ADDRESS:  Federal  Communications 
Commission.  1919  M  Street.  NW  . 
Washington.  DC  20554. 

FOR  FURTHER  (Mf  ORMATIOH  CONTACT: 

VViUidm  I*  lit'rges.  Kedcral 
Communications  Commission.  Private 
Radio  Bureau,  Washington,  DC  20554, 
(202)  632-7175.  Supplementary 
Information:  This  is  a  summary  of  the 
Commission's  Notice  of  proposed  Rule 
Making,  adopted  April  29, 1987.  and 
released  May  27,  1987.  The  full  text  of 
this  Commission  decision  including  the 
proposed  rule  change  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230).  1919  M  Street.  NW.. 
Washington.  DC.  The  full  text  of  this 
decision  including  the  proposed  rule 
change  may  also  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Services. 
Inc..  (202)  857-3800.  2100  M  Street.  NW.. 
Suite  140.  Washington.  DC  20037. 

Summary  of  Notice  of  Proposed  Rule 
Making 

1.  The  Commission  proposes  to  amend 
the  rules  to  allow  the  use  of  CW  and 
voice  modulation  on  an  optional  basis 
by  EPIRBs  and  ELTs  in  addiHon  to  the 
compulsory  non-voice  swept  audio 
modulation.  The  Commission  takes  this 
action  in  response  to  the  new  F.LT 
technical  standards  contained  in  TSO- 


C91a  published  by  FAA  and  a  request 
by  AR.NAV  ARNAV  has  developed  an 
ELT  which  transmits  a  digitally 
synthesized  voice  signal  as  well  as  the 
non-voice  swept  audio  signal.  The  voice 
signal  gives  pertinent  information 
regarding  the  aircraft  identincalion.  the 
time  the  ELT  was  activated  and  in  some 
cases  the  aircraft  coordinates.  ARN.'W 
requested  a  waiver  of  the  rules  and/or 
rulemaking  to  authorize  the  use  of  the 
automatic  voice  transmissions.  The  U.S. 
Coast  Guard  and  U.S.  Air  Force  who  are 
responsible  for  domestic  search  and 
rescue  as  well  as  the  FAA  supported  the 
ARNAV  request.  As  a  result  the 
Commission  granted  the  ARNAV 
request  for  a  waiver.  Considering  that 
the  technical  characteristics  and 
purpose  of  I-TIRBs  are  identical  to  those 
of  l-XTs  the  Commission  believes  that 
allowing  both  KPlRBa  and  ELTs  to  use 
CW  and  voice  would  improve  the 
detection  of  distress  situations  and  aid 
search  and  rescue  operations  in  the 
maritime  and  aviation  services. 

2.  This  IS  a  non  restricted  notice  and 
comment  rule  making  proceeding.  See 
S  1.1231  of  the  Commission's  Rules,  47 
CFR  1.1231.  for  the  rules  governing 
permissible  ex  parte  contacts. 

3.  Pursuant  to  the  Regulatory 
Flexibility  Act  of  1980.  5  U.S.C:.  605.  it  is 
certified  that  the  proposed  rule  if 
promulgated  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  this 
action  only  provides  for  the  use  of  CW 
and  voice  modulation  by  EPIRBs  and 
ELTs  on  an  optional  basis. 

4.  The  proposal  contained  herein  has 
been  analyzed  with  respect  to  the 
Paperwork  Reduction  Act  of  1980  and 
found  to  contain  no  new  or  modified 
form,  information  collection  and/or 
record  keeping,  labeling,  disclosure,  or 
record  retention  requirements;  and  will 
not  increase  or  decrease  burden  hours 
imposed  on  the  public. 

5.  Pursuant  to  applicable  procedures 
set  forth  in  5  11415  end  §  1419  of  the 
Commission's  Rules.  47  CFR  1.415  and 
1.419.  Interested  parties  may  file 
comments  on  or  before  |uly  20. 1987.  and 
reply  comments  on  or  before  August  4. 
1987.  All  relevant  and  timely  comments 
will  be  considered  by  the  Commission 
before  final  action  is  taken  in  this 
proceeding. 

6.  This  Notice  of  Proposed  Rule 
Making  is  issued  under  the  authority  of 
47  U.S.C.  154(1)  and  303  (g)  and  (r). 

7  A  copy  of  the  Notice  of  Proposed 
Rule  Making  will  be  served  on  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration. 


List  of  Subjects 

47  CFR  Part  80 

Radio,  Emergency  position  indicating 
radiobeacons. 

List  of  Subjects 
47  CFR  Part  87 

Radio.  Emergency  locator  transmitters. 
Federal  Communications  Commission. 
William  |.  Tricarico. 
Secretory. 

Amended  Rules 

Parts  80  and  87  of  Chapter  1  of  Title  47 
of  the  Code  of  Federal  Regulations 
would  be  amended  as  follows: 

PART  80— STATIONS  IN  THE 
MARITIME  SERVICE 

1.  The  authority  citation  for  Part  80 
continues  to  read  as  follows: 

Authority:  Sees.  4.  303.  4«  Stat.  1066, 1082. 
as  amended;  47  U.S.C.  154.  303,  unless 
otherwise  noted.  Interpret  or  apply  48  Slat. 
1064-1068.  1081-1105.  as  amended;  47  U.S.C 
151-155.  301-609;  3  UST  3450.  3  UST  4728.  12 
UST  2377.  unless  otherwise  noted. 

2.  In  S  80.207  paragraph  (d),  the 
emission  designators  under  Classes  of 
Emission  in  the  Distress  Urgency  and 
Safety  frequencies  121.500  MHz  and 
243.000  MHz  are  revised  to  read  as 
follows; 

§  80.207    Classes  of  emission. 

(d)  *  *  * 
Types  of  stations         Classes  of  Emission 


Distress,  Urgency 
and  Safety  »  »; 

500  kHz  ■" A2A  and  A2B  Of 

2182  kHz  ">  «' A2B.  A3B.  H2B.  H3E 

8364  kHz A2A,  H2A 

121500  MHz A1A,  A3E,  A3N 

123.100  Mtiz A3E 

156  750  and  G3E.  G3N 

156  800  MHz. 
243  000  MHz A1A.  A3E.  A3N 


3.  In  §  80.1053  paragraphs  (a)(4)  and 
(a)(6)  are  revised  to  read  as  follows: 

§80.1053     Special  requirements  for  Class 
A  EPRIB  stations. 

(a)  •  •  • 

(4)  Use  A3N  emission  on  a  mandatory 
basis  and  AlA  and  A3E  emissions  on  an 
optional  basis  on  the  frequencies  121.500 
MHz  and  243.000  MHz; 

•  •  •  *  • 

(6)  The  types  of  emissions  for  EPRIBs 
must  be  in  accordance  with  those 


specified  in  the  Federal  Aviation 
Administration  (FAA)  Technical 
Standards  Order  (TSO)  Document  TSO- 
C91a  titled  "Emergency  Locator 
Transmiter  (ELT)  Equipment."  TSO- 
C91a  incorporates  by  reference 
technical  standards  contained  in  the 
Radio  Technical  Commission  for 
Aeronautics  (RTCA)  Document  No. 
RTCA/DO-183  titled  "Minimumn 
Operational  Performance  Standards  For 
Emergency  Locator  Transmitters." 
RTCA/DO-183  may  be  obtained  from 
RTCA  at  One  McPherson  Square,  1424  K 
Street.  NW.,  Suite  500,  Washington,  DC 
20005.  TSO-C91a  may  be  obtained  from 
the  Department  of  Transportation. 
Federal  Aviation  Administration,  Office 
of  Airworthiness,  800  Independence 
Avenue,  SW..  Washington,  DC  20591. 


PART  87— AVIATION  SERVICES 

1.  The  authority  for  Part  87  continues 
to  read  as  follows; 

Authority:  Sees.  4.  303.  48  Stat.  1066, 1082. 
as  amended:  47  L'.S.C.  145.  303  unless 
otherwise  noted.  Interpret  or  apply  48  Stat. 
1064-1068.  1081-1105,  as  amended:  47  U.S.C 
151-155.  301-609;  3  UST  3450.  3  UST  4726,  12 
UST  2377.  unless  otherwise  noted. 

2.  In  5  87.5  the  definition  for 
"Emergency  locator  transmitter"  is 
revised  to  read  as  follows: 

§  87.5    Definition  of  terms. 

*  •  •  «  * 

Emergency  locator  transmitter  (ELT). 
A  transmitter  of  an  aircraft  or  survival 
craft  actuated  manually  or 
automatically  which  is  used  as  an 
alerting  and  locating  aid  for  survival 
purposes. 

•  •         »         *         * 

3.  In  §  87.67(b)  Footnote  10  is  revised 
to  read  as  follows: 

§  87.67    Types  Of  emission. 

•  •         •         «         • 

(b)  *  *  * 

^°  AlA  for  primary  use  by  ELT  stations. 
AlA  and  FlB  emissions  may  be  used  by  all 
other  stations  provided  they  do  not  cause 
harmful  interference  to  H2B.  )3E,  )7B,  and 
)9W  emissions  and  the  assigned  frequency  is 
maintained  1400  Hz  above  the  carrier 
frequency. 
«  *  •  *  * 

4.  In  S  87.73  paragraph  (h)  is  revised  to 
read  as  follows: 

§  87.73    Modulation  requirements. 

•  •  •  t  « 

(h)  The  types  of  emissions  for  ELTs 
must  be  in  accordance  with  those 
specified  in  the  Federal  Aviation 
Administration  (FAA)  Technical 
Standard  Order  (TSO)  Document  TSO- 
C91a  titled  "Emergency  Locator 


Transmitter  (ELT)  Equipment".  TSO- 
C91a  incorporates  by  reference 
technical  standards  contained  in  the 
Radio  Technical  Commission  for 
Aeronautics  (RTCA)  Document  No. 
RTCA/DO-183  titled  "Minimum 
Operational  Performance  Standards  For 
Emergency  Locator  Transmitters". 
RTCA/DO-183  may  be  obtained  from 
RTCA  at  One  McPherson  Square.  1424  K 
Street,  NW..  Suite  500,  Washington,  DC 
20005.  TSO-C91a  may  be  obtained  from 
the  Department  of  Transportation. 
Federal  Aviation  Administration.  Office 
of  Airworthiness,  800  Independence 
Avenue,  SW..  Washington,  DC  20591. 

5.  In  S  87.183  paragraphs  (f) 
introductory  text  and  (I)  are  revised  to 
read  as  follows: 

§  87.183    Frequencies  available. 

*  •         ,         ,         * 

(f)  121.5  MHz.  This  is  a  universal 
simplex  clear  channel  frequency  for  use- 
by  aircraft  in  distress  or  emergency 
condition.  Except  for  use  in  an  ELT.  the 
frequency  121.5  MHz  will  only  be 
assigned  when  other  frequencies  are 
available  for  normal  aircraft 
communications.  The  frequency  is 
available  as  follows: 

*  *        «        *        * 

(I)  243.0  MHz:  This  is  an  emergency 
and  distress  frequency  available  for  use 
by  survival  craft  stations,  ELTs  and 
equipment  used  for  survival  purposes 
which  are  also  equipped  to  transmit  on 
the  frequency  121.5  MHz. 

•  •  •  *  * 

[FR  Doc  87-12703  Filed  6-4-87;  8.45  am) 
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47  CFR  Part  90 
[PRDocket  No.  86-37) 

Amendment  Restricting  the  Use  of 
Radio  Transmitters  With  External 
Frequency  Controls;  Correction 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule;  correction. 

SUMMARY:  On  May  20.  1987.  the 
Commission  published  a  Notice  of 
Proposed  Rulemaking  (52  FR  18935)  in 
this  proceeding  concerning  the 
restriction  of  the  use  of  radio 
transmitters  with  external  frequency 
controls.  The  proposed  rule  changes 
were  omitted.  They  are  shown  below. 

ADDRESS:  Federal  Communications 
Commission,  Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Eugene  Thomson,  Private  Radio  Bureau, 
Telephone  (202)  634-2443. 


UM  I 


2133fi 
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SUPPLEVCNTARV  IMFORMATIOM:  Part  90 
of  chapter  1  of  Title  47  of  the  ("o<le  of 
Federal  RegulHtlons  is  proposed  to  be 
anicnded  as  follows: 

PART  90— PRIVATE  LAND  MOBILE 
RADIO  SERVICES 

The  authority  citation  for  Part  90 
continues  to  read  as  follows: 

Authority:  Sec<.  4.  303.  Slat.,  as  amended. 
11)66, 1082;  47  U.S.C.  154.  303.  unless 
otherwise  noted. 

2.  Section  90.2)K)  is  amended  by 
adding  parHKrHphs  (e).  {{),  (g).  and  (h)  to 

read  as  fullov\<i 

tj  90.2C3    Type  acceptance  required. 

«  •         •  •  « 

(e)  Except  as  provided  in  parfiRraph 
(s)  of  this  section,  transmitters  dtisigned 
to  operate  above  25  MHz  shall  not  be 
type  accepted  for  use  under  this  part  if 
the  operator  can.  by  usinx  external 
corrtrols,  program  and  transmit  on 
unauthorized  frequencies. 

(f)  F-.icept  as  provided  In  paragraph  (g) 
(if  this  section,  tr.insnutters  designed  to 
np.  rite  ,if)ove  2.5  Ml  Iz  that  have  b«»en 
ivpe  .ii.cepted  prior  tu  (date  to  l>e 
ammunced).  and  pernitt  the  operHtor.  by 
using  external  controls,  to  program  and 
operate  on  unauthorized  frequencies. 


shall  not  be  manufactured  in.  or 
imported  into,  the  United  States  as  of 
(date  to  be  announced). 

(g)  Transmitters  with  frequency 
programming  capability  designed  to 
operate  above  25  MHz  are  exempt  from 
paragraphs  (e)  and  (f)  of  this  section  if 
the  design  of  such  transmitters: 

(1)  Requires  equipment  using  normal 
operating  controls  for  frequency 
programming  to  be  modified  by  a 
method  not  normally  accessible  to  the 
operator  in  order  to  be  placed  in  the 
programmable  mode.  Further,  while  in 
the  programmable  mode,  the  equipment 
shall  not  be  able  to  transmit.  The 
procedures  for  making  the  modification 
and  altering  the  frequency  program  shall 
not  be  made  available  with  the 
operating  information  normally  supplied 
with  the  equipment;  or 

(2)  Requires  equipment  to  be 
programmed  for  frequencies  through 
controls  normally  inaccessible  to  the 
operator;  or 

|3)  Requires  equipment  to  be 
programmed  for  frequencies  through  use 
of  external  devnces  or  specifically 
programmed  modules  made  available 
only  to  service/maintenance  personnel; 
or 

(4)  Requires  equipment  to  be 
programmed  through  cloning  (copying  a 


program  directly  from  another 
transmitter)  using  devices  and 
procedures  made  available  only  to 
service/maintenance  personnel. 

(h)  In  order  to  retain  the  front  panel 
programming  and  channel  selection 
capability  in  equipment  utilized  in 
helicopters  and  fixed  wing  aircraft,  the 
requirements  of  paragraphs  (e).  (f).  and 
(g)  of  this  section  are  not  applicable  to 
equipment  designed  and  manufactured 
for.  and  used  aboard  aircraft  for 
operations  authorized  pursuant  to 
S  90.423. 

3.  In  S  90.427.  the  existing  text  is 
redesignated  as  paragraph  (a)  and  a 
new  paragraph  (b)  is  added  to  read  as 
follows: 

§  90  427     Precautions  against  unauttiorlied 

operation. 

«  •  •         •         * 

(b)  No  (>erson  shall  proRram  into  a 
transmitter  frequencies  Utr  which  the 
licensee  using  the  transmitter  is  not 
authorized. 

Federal  Comiuttnications  ComnuMkHi. 

William  |.  Tricarico. 

Secretory. 

jFR  Doc.  87-12705  Filed  6-4-87;  8:45  am) 
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Notices 


Federal  Re^ster 
Vol.  52,  No.  108 
Friday.  June  5,  1987 


A 


This   section   of  tt^e   FEDERAL   REGISTER 
contains   documents   ottwr  t^an   rules   or 
proposed  rules   that   are  apphcatite   to   tt>e 
public    Nottces   of   hearings   and 
irrvestigattons,   committee  meetings,   agency 
deasKXis   and   rulmgs.   deiegations   of 
authority,   filing   of   petitions   and 
applications   and   agency   statements   of 
organization   and   functions   are   examples 
of   documents   appearing   m   tfxs   section. 


DEPARTMENT  OF  AGRICULTURE 

Foresl  Servtce 

Rocky  Mountain  Region;  Extension  of 
Put>Uc  Comment  Period  on  Proposed 
Rental  Fees  for  Electronic  Sites 

agency:  Forest  Ser\'ice,  USDA. 
ACnow:  Notice  of  extension  of  the 
public  comment  p^  lod  on  proposed 
rental  fees  for  electronic  sites. 

summary:  The  Regional  Forester  of  the 
Rocky  Mountain  Region  is  extending  the 
comment  penod  on  proposed  rental  fees 
for  most  electronic  uses.  The  proposed 
fee  schedule  was  published  Tuesday, 
March  31,  1987.  on  page  10245  of  the 
Federal  Register,  Volume  52,  No.  61. 
Comments  must  no  .v  be  in  writing  and 
received  on  or  before  July  1.  1987. 
ADDfUESS:  Mail  your  co:nment8  to  Gary 
E.  Cargill.  Regional  Forester  (2700). 
Rocky  Mountain  Region.  USDA  Forest 
Service.  11177  W.  Eighth  Avenue, 
Lakewood.  CO  80225. 
FOR  FURTHER  INFORMATION  CONTACT: 
Eugene  Ecker  (303)  23fr-9512,  P.O.  Box 
25127,  Lakewood.  CO  80225. 

S.H.  Hanks. 

Deputy  Regional  Forest/r. 

[FR  Doc.  87-12818  Filed  fr-4-87:  8:45  amj 
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Paciters  and  Stockyards 
Administration 

Proposed  Posting  of  Stockyards; 
Bynum  Livestock  &  Commission  Co^ 
Inc.,  et  al. 

The  Packers  and  Stockyards 
Administration.  United  States 
Department  of  Agnculture.  has 
information  that  the  livestock  markets 
named  beiov.  are  stockyards  as  defined 
in  section  302  of  the  Packers  and 
Stockyards  Act.  1921.  as  amended  (7 
U.S.C.  202).  and  should  be  made  subject 
to  the  provisions  of  the  Act. 


AL-176 — Bynum  Livestock  & 
Commission  Co..  Inc.,  Attalla, 

Alabama 
AL-177 — Taylor's  Stockyard,  Nauvoo, 

Alabama 
CA-l  80— Golden  Valley  Ranch, 

Bakersfield,  California 
IA-261— North  Iowa  Feeder  Pigs,  St. 

Ansgar,  Iowa 
SC-141 — Oconee  Livestock. 

Westminster,  South  Carolina 
SC-142 — Hendrix  Horse  Auction, 

Hartsville,  South  Carolina 
SD-169 — Alexandria  Livestock  Market, 

Inc..  Alexandria,  South  Dakota 
TX-333 — Erath  County  Sales  A 

Livestock  Commission,  Stephenville, 

Texas 

Notice  is  hereby  given  that  pursuant 
to  authority  under  the  Packers  and 
Stockyards  Act,  1921,  as  amended  (7 
U.S.C.  181  et  seq.).  it  is  proposed  to 
designate  the  stockyards  named  above 
as  posted  stockyards  subject  to  the 
provisions  of  the  Act  as  provided  in 
section  302  thereof. 

Any  person  who  wishes  to  submit 
written  data,  views,  or  arguments 
concerning  the  proposed  designation, 
may  do  so  by  fibng  them  with  the 
Director,  Livestock  Marketing  Division, 
Packers  and  Stockyards  Administration, 
United  States  Department  of 
Agnculture,  Washington,  DC  20250,  by 
June  22,  1987. 

All  written  submissions  made 
pursuant  to  this  notice  shall  be  made 
available  for  public  inspection  in  the 
office  of  the  Director  of  the  Livestock 
Marketing  Division  during  normal 
business  hours. 

Done  at  Washington.  DC,  this  1st  day  of 
June,  1987. 

Harold  W.  Davis, 

Director,  Livestock  Marketing  Division. 

[FR  Doc  87-12812  Filed  6-^V-87;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 
(0MB) 

DOC  has  submitted  to  0MB  for 
clearance  the  following  proposal 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Agency:  Bureau  of  the  Census 


Title:  1988  Dress  Rehearsal  Census  of 

Eastern  Washington.  State — List/ 
Enumeration — Listing  Operations 

Form  Number.  Agency  DX-104,  DX- 
104A.  DX-104B.  DX-104G  DX-169A: 
O.MB— NA 

Type  of  Request:  New  collection 

Burden:  45.100  respondents  2.255 
reporting  hours 

Needs  and  Uses:  The  Census  Bureau  is 
planning  to  conduct  a  full-scale  Dress 
Rehearsal  of  the  1990  Population  and 
Housing  Census  of  1988.  List- 
enumeration  census  procedures  are 
necessary  to  enumerate  rural  and 
sparsely  fwpulated  areas 
Respondents  will  be  residents  of  rural 
areas  located  in  8  counties  of  Eastern 
Washington  State  and  Colvilie  and 
Spokane  Indian  Reser\'ations. 

Affected  Public  lndi\nduals  or 
households 

Frequency;  One  time 

Respondents  Obligation:  Mandatory 

0MB  Desk  Officer.  Don  Arbuckle  39S- 
7340 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  wTiting  DOC  Clearance 
Officer,  Edward  Michals.  (202)  377-3271. 
Department  of  Commerce.  Room  H6622, 
14th  and  Constitution  Avenue,  NW., 
Washington.  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Don  Arbuckle,  OMB  Desk  Officer,  Room 
3228  New  Excecutive  Office  Building, 
Washington.  DC  20503. 

June  1,  1987, 
Edward  Michals, 

Departmental  Clearance  Officer.  Office  of 
Management  and  Organization. 
[FR  Doc.  87-12823  Filed  6-4-87;  8:45  am] 
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Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 
(OMB) 

DOC  has  submitted  to  OMB  for 
clearance  the  foUowmg  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.SC.  Chapter  35). 
Agency:  Bureau  of  the  Census 
Title:  Sources  and  Consequences  of 

Undercount 
Form  Number  Agency  DC-1380;  OMB— 

NA 


UM  I 
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Type  of  Request:  New  collection 
Burden:  1,600  respondents;  4«0  reporting 

hours 
Needs  and  Uses:  This  study  examines 
the  sources  and  consequences  of 
coverage  error  in  a  more  detailed 
fashion  than  has  previously  been 
possible.  The  data  are  used  by  Census 
to  assess  the  relative  importance  of 
different  sources  of  coverage  error 
and  to  isolate  the  effects  of  each  error 
source  on  measured  census  , 

characteristics. 
Affected  Public:  Individuals  or 
households 

Frequency:  One  time 

Respondent's  Obligation:  Mandatory 

OMB  Desk  Officer:  Don  Arbuckle  395- 
7340 
Copies  of  the  above  information 

collection  proposal  can  be  obtained  by 

calling  or  writing  DOC  Clearance 

Officer.  Edward  Michals.  (202)  377-3271. 

Department  of  Commerce.  Room  H6622. 

14th  and  Constitution  Avenue.  NW., 

Washington.  DC  20230. 
Written  comments  and 

recommendations  for  the  proposed 

information  collection  should  be  sent  to 

Don  Arbuckle.  OMB  Desk  Officer.  Room 

3228  New  Executive  Office  Building. 

Washington.  DC  20503. 
Dated  June  1.  1987. 

Edward  Michals, 

Departmental  Clearance  Officer,  Office  of 

Management  and  Organization. 

(FR  Doc.  87-12824  Filed  ft-4-e7;  8:45  am) 
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Intefnational  Trade  Administration 

Antidumping  or  Countervailing  Duty 
Order,  Rndlng.  or  Suspended 
Investigation;  Opportunity  To  Request 
Administrative  Review 

agency:  hitemational  Trade 

Administration.  Import  Administration. 

Commerce. 

action:  Notice  of  opportunity  to  request 

administrative  review  of  antidumption 

or  countervailing  duty  order,  finding,  or 

suspended  investigation. 

Background:  Each  year  during  the 
anniversary  month  of  the  publication  of 
an  antidumping  or  countervailing  duly 
order,  finding,  or  suspension  of 
investigation,  an  interested  party  as 
defined  in  section  771(9)  of  the  Tariff 
Act  of  1930  may  request,  in  accordance 
with  S  353.53a  or  S  355.10  of  the 
Commerce  Regulations,  that  the 
Department  of  Commerce  ("the 
Department")  conduct  an  administrative 
review  of  that  antidumping  or 
countervailing  duty  order,  finding,  or 
suspended  investigation. 


Opportunity  To  Request  a  Review: 
Not  later  than  lune  30.  1987.  interested 
parties  may  request  administrative 
review  of  the  following  orders,  findings, 
or  suspended  investigations,  with 
anniversary  dates  in  June,  for  the 
following  periods: 


AniKiumpirm  Duly 
Proceeding: 
Fireplace  Mesh 

Panels  from 

Taiwan. 
Stainless  Steel 

Plate  from 

Sweden. 
Flshnetting  of 

Man-Made 

Fibers  from 

|apan. 
Bicycle  Tires  * 

Tubes  from 

Taiwan. 
Carbon  Steel  Plate 

from  Taiwan. 
Rayon  Staple 

Fit)er  from  Italy. 
Suftar  from 

Belgium. 
Sugar  from  France . 

Sugar  from  West 

Germany. 
Large  Power 
Transformers 
from  France. 
Large  Power 
Transformers 
from  Japan. 
Large  Power 
Transformers 
from  Italy. 
Oil  Country 
Tubular  Goods 
from  Canada. 
64K  DRAMS  from 

japan. 
Oil  Country 
Tubular  Goods 
from  Taiwan. 
Red  Raspberries 
from  Canada. 
Strontium  Nitrate 

from  Italy. 
Precipitated 
Barium 
Cart)onate  from 
the  Federal 
Republic  of 
Germany. 
Elemental  Sulphur 

from  Mexico. 
Polyvinyl  Chloride 
Sheet  and  Film 
from  Taiwan. 
Countervailing  duty 
proceeding: 
Carbon  Black  from 

Mexico. 
Nitrocellulose 
from  France. 
Oil  Country 
Tubular  Goods 
from  Canada. 


08/01/86  to  05/31/ 
87. 

06/01/8610  06/31/ 
87. 

06/01/86  10  05/31/ 
87. 


06/01/86  to  05/31/ 
87. 

06/01/86  to  05/31/ 

87. 
06/01/86  to  05/31/ 

87. 
06/01/86  to  05/31/ 

87. 
08/01/86  to  05/31/ 

87. 
06/01/86  to  05/31/ 

87. 
06/01/86  to  05/31/ 

87. 

06/01/86  to  05/31/ 
87. 

06/01/86  to  05/31/ 
87. 

06/01/86  to  05/31/ 
87. 

12/11/88  10  05/31/ 

87. 
01/07/86  to  05/31/ 

87. 

06/01/86  to  05/31/ 

87. 
06/01/86  to  05/31/ 

87. 
07/01/88  to  06/31/ 

87. 


06/01/86  to  05/31/ 

87. 
06/01/86  to  05/31/ 

87. 


01/01/86  to  12/31/ 

86. 
01/01/86  lo  05/31/ 

86. 
12/30/85  to  12/31/ 

86. 


Seven  copies  of  the  request  should  be 
submitted  to  the  Deputy  Assistant 
Secretary  for  Import  Administration. 
International  Trade  Administration. 
Room  B-099,  US.  Department  of 
Commerce,  Washington,  DC  20230. 

The  Department  will  publish  in  the 
Federal  Register  a  notice  of  "Initiation 
of  Antidumping  (Countervailing)  Duty 
Administrative  Review."  for  requests 
received  by  June  30.  1987. 

If  the  Department  does  not  receive  by 
June  30,  1987  a  request  for  review  of 
entries  covered  by  an  order  or  finding 
listed  in  this  notice  and  for  the  period 
identified  above,  the  Department  will 
instruct  the  Customs  Service  to  assess 
antidumping  or  countervailing  duties  on 
those  entries  at  a  rate  equal  to  the  cash 
deposit  of  (or  bond  for)  estimated 
antidumping  or  countervailing  duties 
required  on  those  entries  at  the  time  of 
entry,  or  withdrawal  from  warehouse. 
for  consumption  and  lo  continue  lo 
collect  the  cash  deposit  previously 
ordered. 

This  notice  is  not  required  by  statute 
but  is  published  as  a  service  to  the 
international  trading  community. 

Dat.-d   lune  1.  1987. 
Gilbert  B.  kapUu. 

Deputy  Assistant  Secretary  for  Import 
Administration. 
[FR  Doc.  87-12870  Filed  6-*-87;  8:45  amj 
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Certain  Electric  Motors  From  Japan; 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review 

agency:  International  Trade 

Administration,  Import  Administration. 

Commerce. 

action:  Notice  of  preliminary  results  of 

antidumping  duty  administrative  review. 


summary:  In  response  to  a  request  by 
the  petitioner,  the  Department  of 
Commerce  has  conducted  an 
administrative  review  of  the 
antidumping  duty  order  on  certain 
electric  motors  from  )apnn.  The  review 
covers  one  manufacturer  of  this 
merchandise  to  the  United  States  and 
the  period  December  1, 1985  through 
November  30.  1986. 

The  manufacturer  failed  to  respond  to 
our  questionnaire  for  the  period  of 
review.  The  Department  has 
preliminarily  determined  to  assess 
dumping  duties  using  best  information 
available  for  entries  during  the  period 
December  1. 1985  through  November  30, 
1986. 

Interested  parlies  are  invited  to 
comment  on  these  preliminary  results. 


EFFECTIVE  DATE:  June  5,  1987. 

FOR  FURTHER  INFORMATION  CONTACT. 

Laurie  A  Lucksinger  or  David  P. 
Mueller,  Office  of  Compliance, 
International  Trade  Administration.  U.S. 
Depa.-tmenl  of  Commerce,  Washington. 
DC  20230;  telephone:  (202)  377-1130/ 
2923. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  May  1. 1987,  the  Department  of 
Commerce  ("the  Department") 
published  in  the  Federal  Register  (52  FR 
15972)  the  final  results  of  its  last 
administrative  review  of  the 
antidumping  duty  order  on  certain 
electric  motors  from  japan  (45  FR  84994. 
December  24,  1980).  The  petitioner,  the 
National  Electric  Manufacturers 
Association,  requested  in  accordance 
with  §  353.53a(a)  of  the  Commerce 
Regulations  that  we  conduct  an 
administrative  review.  We  published  a 
notice  of  initiation  of  the  antidumping 
duty  administrative  review  on  January 
20. 1987  (52  FR  2123).  The  Department 
has  now  conducted  this  administrative 
review  in  accordance  with  section  751  of 
the  Tariff  Act  of  1930  ("the  Tariff  Act"). 

Scope  of  Review 

Imports  covered  by  the  review  are 
shipments  of  alternating  current, 
polyphase  electric  motors  of  not  less 
than  150  horsepower  but  not  greater 
than  500  horsepower,  not  including 
submersible  well  pump  motors.  Such 
motors  are  currently  classifiable  under 
items  682.4545,  682.4600,  682.5010,  and 
682.5030  of  the  Tariff  Schedules  of  the 
United  States  Annotated.  The  review 
covers  one  manufacturer/exporter. 
Toshiba  Corporation  ("Toshiba"),  of 
certain  electric  motors  and  the  period 
December  1, 1985  through  November  30. 
1986. 

Preliminary'  Results  of  the  Review 

Toshiba  did  not  submit  a  response  to 
our  questionnaire  for  the  period  of 
review.  We  preliminarily  determine  to 
assess  antidumping  duties  by  using  the 
best  information  available.  The  best 
information  available  is  the  rate  we 
determined  in  our  most  recent  review. 
We  preliminanly  determine  to  assess 
antidumping  duties  of  9.3  percent  for 
entries  of  the  merchandise  produced  by 
Toshiba  during  the  period  December  1, 
1985  through  November  30,  1986. 

Interested  parties  may  request 
disclosure  and/or  an  administrative 
protective  order  within  5  days  after  the 
date  of  publication  of  this  notice.  Any 
requests  for  a  hearing  must  be  made 
within  8  days  of  the  date  of  publication. 
Any  hearing,  if  requested,  will  be  held 


30  days  after  the  date  of  publication  or 
the  first  workday  thereafter. 

Interested  parties  may  also  submit 
written  comments  on  these  preliminary 
results  writhin  30  days  of  the  date  of 
publication.  The  Department  will 
pubhsh  the  final  results  of  the 
administrative  review  including  the 
results  of  its  analysis  of  any  such 
comments  or  hearing. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropnate 
entries.  The  Department  will  issue 
appraisement  instructions  directly  to  the 
Customs  Service. 

Further,  as  provided  by  section 
751(a)(1)  of  the  Tanff  Act  and  based  on 
the  above  margin,  a  cash  deposit  rate  of 
estimated  antidumping  duties  of  9.3 
percent  shall  be  required  for  all 
shipments  by  Toshiba  of  certain  electric 
motors  from  Japan.  For  any  future 
entries  of  this  merchandise  from  a  new 
exporter  not  covered  in  this  or  prior 
administrative  reviews,  whose  first 
shipments  occurred  after  November  30. 
1986  and  who  is  unrelated  to  any 
previously  reviewed  firm,  a  cash  deposit 
of  6.3  percent  shall  be  required  on 
shipments  of  certain  electric  motors. 
These  deposit  requirements  are  effective 
for  all  shipments  of  certain  Japanese 
electric  motors  entered,  or  wnthdrawn 
from  warehouse,  for  consumption  on  or 
after  the  date  of  publication  of  the  final 
results  of  this  administrative  review. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675  (a)(1)) 
and  §  353.53a  of  the  Commerce 
Regulations  (19  CFR  353.53a). 

Dated:  June  1,  1987. 

Gilbert  B.  Kaplan, 

Deputy  Assistant  Secretary,  Import 
Administration. 

[FR  Doc.  87-12867  Filed  6-4-87;  8:45  am] 

BILLING  CODE  3$10-OS-M 


[A-583-607) 

Postponement  of  Final  Antidumping 
Duty  Determination;  Fabric  and 
Expanded  Neoprene  Laminate  From 
Taiwan 

AGENCY:  International  Trade 
Administration.  Import  Administration. 
Commerce. 
actioh:  Notice. 

SUMMARY:  This  notice  informs  the  public 
that  we  have  received  a  request  from 
the  respondent  in  this  investigation  to 
postpone  the  final  determination,  as 
permitted  in  section  735(8)(2)(A)  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act) 


(19  U.S.C.  1673d(a)(2)(A)).  Based  on  this 
request,  we  are  postponing  our  final 
detemination  as  to  whether  sales  of 
fabric  and  expanded  neoprene  laminate 
from  Taiwan  have  occurred  at  less  than 
fair  value  until  not  later  than  September 
28,  1987. 

EFFECTIVE  DATE:  July  6.  1987. 

FOR  FURTHER  tNFORMATKM  CONTACT 

Paul  Tambakis  or  Charles  Wilson.  (202- 
377-4136  or  377-5288).  Office  of 
Investigations.  Import  Administration. 
International  Trade  Administration,  MS. 
Department  of  Commerce.  14th  Street 
and  Constitution  Avenue.  NW., 
Washington.  DC  20230. 

SUPPLEMENTARY  INFORMATION:  On 

January  20, 1987,  we  published  a  notice 
in  the  Federal  Register  (52  FR  2133)  that 
we  were  initiating,  under  section  732(b) 
of  the  Act  (19  U.S.C.  1673a(b)).  an 
antidumping  duty  investigation  to 
determine  whether  fabric  and  exported 
neoprene  laminate  from  Taiwan  was 
being,  or  was  likely  to  be,  sold  at  less 
than  fair  value.  On  February  6, 1987,  the 
International  Trade  Commission 
determined  that  there  is  a  reasonable 
indication  that  imports  of  fabric  and 
expanded  neoprene  laminate  from 
Taiwan  are  materially  injuring  a  U.S. 
industry.  On  May  14. 1987.  we  published 
a  preliminary  determination  of  sales  at 
less  than  fair  value  with  respect  to  this 
merchandise  (52  FR  18258).  The  notice 
stated  that  if  the  investigation 
proceeded  normally,  we  would  make  our 
final  determination  by  July  22. 1987. 

On  May  18. 1987.  Shei  Chung  Hsin 
Industrial  Co..  Ltd.,  respondent  in  this 
investigation,  requested  a  postponement 
of  the  final  determination  until  not  later 
than  the  135th  day  after  publication  of 
our  preliminary  determination,  pursuant 
to  section  735(a)(2)(A)  of  the  Act. 
Respondent  accounts  for  a  significant 
proportion  of  exports  of  the 
merchandise  to  the  United  Slates.  If 
exporters  who  account  for  a  significant 
proportion  of  exports  of  the 
merchandise  under  investigation  request 
an  extension  after  an  affirmative 
preliminary'  determination,  we  are 
required,  absent  compelling  reasons  to 
the  contrary,  to  grant  the  request. 

We  are  postponing  the  date  of  the 
final  determination  until  not  later  than 
September  28,  1987, 

The  United  States  International  Trade 
Commission  is  being  advised  of  this 
postfKinement.  in  accordance  with 
section  735(d)  of  the  Act. 

This  notice  i>  published  pursuant  to 
section  735(d)  of  the  Act. 


UM  I 
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June  1.  1987 
GUtMrt  B.  K«pliin. 

Ikiputy  A  asialant  Secretary  for  Import 

Administration. 

(FR  Doc.  87-12866  Filed  6-*-67:  8:45  am] 

BIUJNQCOOE  MIO-OS-M 


(A-122-08SI 

Sugar  and  Syrups  From  Canada;  Final 
Results  of  Antidumping  Duty 
Administrative  Review 

agency:  International  Trade 

Administration.  Import  Administration 

Commerce. 

ACTION:  Notice  of  final  results  of 

antidumping  duty  administrative  review. 

summary:  On  April  22. 1987,  the 
Department  of  Commerce  published  the 
prelimin/iry  results  of  its  administrative 
review  on  su^ar  and  syr^jps  from  Canda. 
The  review  covers  one  manufacturer/ 
exporter  of  this  merchandise  to  the 
United  States  and  the  period  from  April 
1. 1985  through  March  31. 1988. 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  We  received  no 
comments.  Based  on  our  analysis,  the 
final  results  of  review  are  unchanged 
from  those  presented  in  the  preliminary 
results 

EFFECTIVE  DATE:  June  5.  1987. 
FOB  FURTHER  INFORMATION  CONTACT: 
I-  David  Dirstine  or  Robert  |.  Marenick. 
Office  of  Compliance.  International 
Trade  Administration.  US.  Department 
of  Commerce.  Washington.  DC  20230: 
tfltjphone;  (202)  377-3801/5255. 
BUPPlfMENTARY  INFORMATION: 

Background 

On  April  22,  1987.  the  Department  of 
commerce  ("the  department")  published 
in  the  Federal  Register  (52  FR  13267)  the 
preliminarv  results  of  its  administrative 
review  of  the  antidumping  duty  order  on 
sugar  and  syrups  from  Canada  (45  FR 
24128.  April  9. 1980).  The  Department 
has  now  completed  that  adminstrative 
review  in  accordance  with  section  751  of 
the  Tariff  Act  of  1930  ("the  Tariff  Act"). 

Scope  of  the  Review 

Imports  covered  by  the  review  are 
shipments  of  Canadian  sugar  and  syrups 
produced  from  sugar  cane  and  sugar 
beets.  The  sugar  is  refined  into 
granulated  or  powdered  sugar,  icing,  or 
liquid  sugar.  Sugar  and  syrups  are 
currently  classifiable  under  items 
155  2025.  155.2045,  and  155.3000  of  the 
Tariff  Schedules  of  the  United  Stales 
Annotated. 

The  review  covers  one  manufacturer/ 
exporter  of  Canadian  sugar  and  syrups 


and  the  period  April  1, 1965  through 
March  31,  1986. 

Final  Results  of  Review 

We  invited  interested  parties  to 
comment  on  the  preliminary  results.  We 
received  no  comments.  Based  on  our 
analysis,  the  final  results  of  review  are 
the  same  as  those  presented  in  the 
preliminary  results  of  review  and  we 
determine  that  no  dumping  margin 
exists  for  Lantic  Sugar,  Ltd.  for  the 
period  Apnl  1.  1985  through  March  31. 
1986.  The  Department  will  instruct  the 
Customs  Service  to  not  assess 
antidumping  duties  on  all  appropriate 
entries.  The  Department  will  issue 
appraisement  instructions  directly  to  the 
Customs  Service. 

P'urther,  as  provided  by  section 
751(a)(1)  of  the  Tariff  Act.  since  there 
was  no  margin  the  Department  shall  not 
require  a  cash  deposit  or  estimated 
dumping  duties  for  Lantic  Sugar,  Ltd.  For 
any  future  shipments  from  the  remaining 
known  exporter  not  covered  in  this 
review,  a  cash  deposit  shall  be  required 
at  the  rate  published  in  the  final  results 
of  the  last  administrative  review  (52  FR 
9322.  March  24.  1987). 

For  any  future  entries  of  this 
merchandise  from  a  new  exporter,  not 
covered  in  this  or  prior  administrative 
reviews,  whose  first  shipments  occurred 
after  March  31. 1986.  and  who  is 
unrelated  to  any  reviewed  firm,  or  any 
previously  reviewed  firm,  no  cash 
deposit  shall  be  required.  These  deposit 
requirements  are  effective  for  all 
shipments  of  Canadian  sugar  and  syrups 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the  date  of 
publication  of  this  notice  and  will 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

This  administrative  review  and  notice 
are  in  accordance  with  a  section 
751(a)(1)  of  the  Tariff  Act  (19  U.S.C. 
1675(a)(1))  and  353.53a  of  the  Commerce 
Regulations  (19  CFR  353.53a). 

Dated:  August  1. 1967. 
Gilbert  B.  KapUn. 

Deputy  Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  87-12689  Filed  6-4-87;  8:45  am) 

StLUNO  COOC  3S10-OS-M 

(Docket  Nos.  7687-01  and  7M7-021 

Actions  Affecting  Export  Privileges; 
Dr.  Peter  Schuster.  Individually  and 
Doing  Business  as  Analytic  Optic 
Lasertechnik 

In  the  matter  of:  Dr  Peter  Schuster, 
individually  and  doing  business  ai  Analytic 
Optic  Lasertechnik,  Respondent;  Docket  Nos. 
7687-01  and  7687-02. 


Order 

Having  reviewed  the  record  and 
based  on  the  facts  addressed  in  this 
case.  1  affirm  the  following  Default 
Decision  and  Order  of  the 
Administrative  Law  )udge.  This  Order 
constitutes  final  agency  action  in  this 
matter. 

Dated:  June  1.  1987. 
Paul  Freed«ai>erg. 
Assistant  Secretary  for  Trade  Administration. 

In  Ihe  matter  of  Dr.  Peter  Schuster. 
Analytic  Optic  Lasertechnik.  Respondent 

Appearance  for  Respondent  Dr.  Peter 
Schuster.  Muellnerxasse  6/14,  A-1090 
Vienna.  Austna.  Kahrbachstrasse  135.  D-7080 
Aalen.  Federal  Republic  of  Germany. 
Abelegasse  8.  A-1160  Vienna.  Austna. 
Bindergasse  11/21).  A-1090  Vienna.  Austria. 

Appearance  for  Agency:  McGavock  Reed. 
Esq..  Ofc  of  Deputy  Chief  Counsel  for  Export 
Admin.,  Room  H-3329.  14th  h  Constitution 
Avenue  NW.,  Washington.  DC  20230. 

Default  Decision  and  Order 

On  June  10, 1986.  the  Acting  Director. 
Office  of  Export  Enforcement, 
International  Trade  Administration. 
United  States  Department  of  Commerce 
(the  Agency),  issued  a  Charging  Letter 
alleging  that  Dr.  i'eter  Schuster 
individually  and  doing  business  as 
Analytic  Optik  Lasertechnik 
(collectively  hereinafter  referred  to  as 
Respondent)  had  violated  Section  387.3 
of  the  Export  Administration 
Regulations  (15  CFR  Parts  368  through 
399)  (the  Regulations).  Respondent 
acknowledged  service  on  them  of  the 
Charging  Letter  and  in  a  letter  of 
acknowledgement  filed  on  )uly  28,  1986. 
Schuster  requested  "another  period  of  60 
days"  to  answer.  The  request  was 
granted  to  August  18, 1988.  Respondcjnt 
failed  to  submit  a  timely  response. 

Section  388.8  of  the  Regulations 
provides: 

Default 

(aj  General 

If  a  timely  answer  is  not  filed,  the 
Department  shall  file  with  the  administrative 
law  judge  a  proposed  order  together  with 
supporting  evidence  for  the  allegations  in  the 
charging  letter.  The  administrative  law  judge 
may  require  further  submissions  and  shall 
issue  any  order  he  deems  justified  by  the 
evidence  of  record.  Any  order  so  issued  shall 
have  the  same  force  and  effect  as  an  order 
issued  following  the  disposition  of  contested 
charges. 

In  accordance  with  this  section. 
Agency  counsel  filed  such  a  motion  for  a 
default  order  on  March  12.  1987  On 
April  13. 1987  Respondent  Schuster 
submitted  a  request  that  he  not  be  held 
of  default  because  he  did  not  actually 
receive  the  August  8. 1988  extension 


until  August  22. 1986.  This  excuse  is 
spurious,  for  he  still  has  not  filed  an 
answer  8  months  after  the  extended 
time  to  do  so  expired. 

Facts 

In  February  1983.  Schuster,  a 
Germany  businessman,  doing  business 
as  Analytic  Optic  Lasertechnik,  with 
offices  in  Austria  and  Germany, 
purchased  a  U.S. -origin  computerized 
linewidlh  measurement  system  (system) 
from  a  company  in  California.  The 
system  required  a  validated  export 
license  from  the  Department  of 
Commerce.  Schuster  was  advised  of  the 
export  license  requirement. 

On  May  10, 1983,  Schuster  consigned 
five  cartons  containing  the  system, 
labeled  as  "electrical  equipment,"  to  a 
freight  forwarder  in  Jamaica,  New  York. 
The  system  was  delivered  to  the  freight 
forwarder  on  May  11, 1983.  Later  that 
day,  federal  agents  observed  Schuster  in 
a  station  wagon,  which  contained 
several  cartons,  being  driven  out  of  a 
loading  bay  at  the  freight  forwarding 
facility.  On  the  evening  of  May  11. 1983, 
Schuster,  without  having  obtained  a 
validated  export  license  for  the  system, 
loaded  one  of  the  cartons  as  his  baggage 
on  a  flight  from  John  F.  Kennedy  Airport, 
Jamaica,  New  York,  to  Frankfurt.  West 
Germany,  and  on  to  Vienna,  Austria. 
After  Schuster  boarded  the  aircraft, 
federal  agents  removed  the  carton  from 
the  aircraft  and  discovered  the  carton 
contained  part  of  the  system.  Following 
that  discovery,  Schuster  was  arrested  by 
United  States  Marshals. 

Schuster  was  indicted  In  the  United 
States  District  Court  for  the  Eastern 
District  of  New  York  for  violating,  inter 
alia,  section  2410(a)  of  the  Act  and 
§  387.3  of  the  Regulations  by  attempting 
to  export  the  system  without  having 
obtained  a  validated  export  license.  On 
September  16. 1983.  Schuster  pled  guilty 
to  violating  section  2410(a)  of  the  Act, 
for  which  he  was  convicted  and 
sentenced  for  2  years'  probation  and  a 
S5,000  fine. 

The  facts  are  not  therefore  in  dispute 
and  Respondent  is  not  entitled  to  a  fact- 
finding hearing  under  such 
circumstances  [Spawr  Optical  Resecrch. 
Inc.  V.  Baldrige.  Civ.  No.  86-0880,  D.D.C. 
December  16.  1986;  In  the  Matter  of 
Spawr,  51  FR  7477  through  7479,  7481 
(1986).  Cf.  also.  Order  in  Gregg  (52  FR 
13279  (1987).  wherein  an  Agency 
subaltern  denied  that  individual  and  a 
related  person  export  privileges  for  10 
years  without  notice  or  opportunity  to 
comment  or  be  heard,  under  the  Export 
Administration  Act  for  a  violation  of  the 
Arms  Export  Control  Act.  A  procedure 
proposed  to  be  made  applicable  to 
convictions  for  violations  of  the  Export 


Administration  Act  as  well,  under 
present  congressional  consideration). 

Based  on  the  foregoing.  I  find  that 
Respondent  violated  5  387.3  of  the 
Regulations,  as  alleged  in  the  charging 
letter.  I  find  that  an  Order  denying 
export  privileges  to  the  Respondent  for  a 
period  ending  5  years  after  the  date  a 
final  order  is  entered  in  this  proceeding 
as  recommended  by  Agency  counsel  is 
reasonably  necessary  to  protect  the 
public  interest  and  to  achieve  effective 
enforcement  of  the  Export 
Administration  Act,  and  the 
Regulations. 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  Part  388  of  the 
Regulations,  it  is  therefore: 

Ordered 

I.  For  a  period  of  5  years  from  the  date 
this  Order  becomes  final.  Respondent- 
Dr.  Peter  Schuster,  individually  and 
doing  business  as  Analytic  Optic 
Lasertechnik.  with  addresses  at: 
Fahrbachstrasse  135.  D-7080  Aalen. 
Federal  Republic  of  Germany;  and 
Muellnergasse  6/14.  A-1090  Vienna, 
Austria;  and  Abelegasse  8,  A-1160 
Vienna,  Austria;  and  Bindergasses  11/ 
20,  A-1090  Vienna,  Auttria,  all 
successors  or  assignees,  officers, 
partners,  representatives,  agents,  and 
employees  hereby  are  denied  all 
privileges  of  participating,  directly  or 
indirectly,  in  any  manner  or  capacity,  in 
any  transaction  involving  commodities 
or  technical  data  exported  from  the 
United  States  in  whole  or  in  part,  or  to 
be  exported,  or  that  are  otherwise 
subject  to  the  Regulations. 

II.  All  outstanding  vahdated  export 
licenses  in  which  Respondent  or  any 
related  party  appears  or  participates,  in 
any  manner  or  capacity,  are  hereby 
revoked  and  shall  be  retiimed  forthwith 
to  the  Office  of  Export  Licensing  for 
cancellation.  Further,  all  of 
Respondent's  privileges  of  participating 
in  any  manner  or  capaaty,  in  any 
special  licensing  procedure,  including 
but  not  limited  to,  distribution  licenses 
are  hereby  revoked. 

III.  Without  hmitation  of  the 
generality  of  the  foregoing,  participating 
prohibited  in  any  such  transaction, 
either  in  the  United  States  or  abroad, 
shall  include  but  not  be  limited  to 
participation:  (i)  As  a  party  or  as  a 
representative  of  a  party  to  a  validated 
export  license  application:  (ii)  in 
preparing  or  filing  any  export  license 
application  or  reexport  authorization,  or 
any  document  to  be  submitted 
therewith,  (iii)  in  obtaining  or  using  any 
validated  or  general  export  license  or 
other  export  control  document;  (iv)  in 
carrying  on  negotiations  with  respect  to, 
or  in  receiving,  ordering,  buying,  selling, 


delivering,  storing,  using,  or  disposing  of. 
in  whole  or  in  part  any  commodities  or 
technical  data  exported  frorr;  the  United 
States,  or  to  be  exported,  and  (v)  in  the 
financing,  forwarding,  transporting,  or 
other  servicing  of  such  commodities  or 
technical  data.  Such  denial  of  export 
privileges  shall  extend  only  to  those 
commodities  and  technical  data  that  are 
subject  to  the  Act  and  the  Regulations. 

IV.  After  notice  and  opportunity  for 
comment,  such  denial  may  also  be  made 
applicable  to  any  person,  firm, 
corporation,  or  business  organization 
with  which  any  Respondent  is  now  or 
hereafter  may  be  related  by  affihatKin. 
ownership,  control,  position  of 
responsibility,  or  otlier  connection  in  the 
conduct  of  export  trade  or  related 
services. 

V.  No  person,  firm,  corporation, 
partnership  or  other  busmess 
organization,  whether  in  the  United 
States  or  elsewhere,  without  prior 
disclosure  to  and  specific  authorization 
shall,  with  respect  to  U.S. -origin 
commodities  and  technical  data,  do  any 
of  the  following  acts,  directly  or 
indirectly,  or  carry  on  negotiations  with 
respect  thereto,  in  any  manner  or 
capacity,  on  behalf  of  or  in  any 
association  with  any  Respondent  or  any 
related  party,  or  whereby  any 
Respondent  or  any  related  party  may 
obtain  any  benefit  therefrom  or  have 
any  interest  or  participation  therein, 
directly  or  indirectly:  (a)  Apply  for, 
obtain,  transfer,  or  use  any  license. 
Shipper's  Export  Declaration,  bill  of 
lading,  or  otlier  export  control  document 
relating  to  any  export  reexport, 
transhipment,  or  diversion  of  any 
commodity  or  technical  data  exported  in 
whole  or  in  part,  or  to  be  exported  by,  to 
or  for  respondent  or  related  party 
denied  export  privileges,  or  (b)  order. 
buy,  receive,  use,  sell,  deliver,  store, 
dispose  of,  forward,  transport,  finance, 
or  otherwise  service  or  participate  in 
any  export  reexport,  transshipment  or 
diversion  of  any  commodity  or  technical 
data  exported  or  to  be  exported  from  the 
United  States. 

VI.  This  Order  shall  become  effective 
upon  entry  of  the  Secretary's  final 
amendments  action  in  the  proceeding 
pursuant  to  this  Act  (50  U.S.C.  App. 
2412(c)(1)). 

Dated:  April  30,  1987.  :      .   . 

Hugh).  Dolan.  '  " '~ 

Administrative  Law  Judge. 

[FR  Doc.  87-12871  Filed  6-4-87;  8:45  am]    ,  ; 
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Test  Application  of  Harmonized 
System  of  Tariff  Cla»»if»catk>o     ^    • 

aoency;  International  Trade 

Administration.  Import  Administration. 

Commerce. 

action:  Notice  of  Test  Application  of 

Harmonized  System  of  Tariff 

Classification. 


local  Customs  office  to  consult  the  HS 
schedule. 

GUbarl  B.  KapUn. 

Deputy  Assistant  Secretary  for  Import 

Administration. 

June  2.  1»87. 

(FR  Doc.  87-12872  Filed  6-4-87;  8:45  amj 

BiujNa  coo€  »i«-o»-«i 


summary:  Congress  is  considering 
legislation  to  convert  the  United  States 
to  an  internationally  harmonized  system 
of  tariff  classifications  by  January  1. 
1988.  In  view  of  this,  the  Department  of 
Commerce  will  ordinarily  provide  both 
the  appropriate  TSUS  item  numbers  and 
the  appropriate  Harmonized  System 
Item  numbers  with  the  product 
descriptions  in  its  notices  of 
antidumping  and  countervailing  duty 
actions,  on  a  test  basis  pending 
Congressional  approval  of  the 
Harmonized  System.  Additionally,  the 
Department  will  require  all  new 
petitions  to  include  both  sets  of  item 
numtxTS. 

EFFECTIVE  DATE:  June  5.  1987 
FOR  FURTHER  INFORMATION  CONTACT: 
Peggy  Clarke.  Office  of  Policy. 
International  Trade  Administration.  U.S. 
Department  of  Commerce.  Washington. 
DC  20230:  telephone  (202)  377-4412. 

SUPPLEMENTARY  INFORMATION:  The 

United  States  has  developed  a  system  of 
tariff  classification  based  on  the 
international  harmonized  system  of 
Customs  nomenclature.  Congress  is 
considering  legislation  to  convert  to  this 
Harmonized  System  ("HS")  by  January 
1. 1988.  Pending  Congressional  approval 
of  the  system,  the  Department  of 
Commerce  ("the  Department")  will 
ordinarily  include  in  the  product 
descriptions  of  antidumping  and 
countervailing  duty  actions,  on  a  test 
basis,  both  the  appropriate  Tariff 
Schedules  of  the  United  States 
Annotated  ["ISMSh")  item  numbers 
and  the  appropriate  HS  item  numbers. 
As  with  the  TSUSA.  the  HS  item 
numbers  are  provided  for  convenience 
and  Customs  purposes.  The  written 
product  description  remains  dispositive 
of  the  scope  of  the  proceeding. 

Parties  filing  pehtions  with  the 
Department  after  the  date  of  publication 
of  this  notice  should  include  both  the 
TSUSA  and  the  HS  item  numbers  in  the 
petitions.  A  reference  copy  of  the 
proposed  Harmonized  System  schedule 
is  available  for  consultation  in  the 
Central  Records  Unit.  Room  B-099.  U.S. 
Department  of  Commerce,  Washington. 
DC  20230.  All  Customs  offices  have 
reference  copies.  Parties  may  also 
contact  the  Import  Specialist  at  their 


National  Bureau  of  Standards 

(Docket  No.  7046S- 70651 

Continuation  of  Fire  Research  Grants 
Program 

AOENCV:  National  Bureau  of  Standards, 

Commerce. 

action:  Announcing  continuation  of  fire 

research  grants  program. 

summary:  The  purpose  of  this  notice  is 
to  inform  potential  applicants  that  the 
Center  for  Fire  Research.  National 
Bureau  of  Standards,  is  continuing  its 
Fire  Research  Grants  Program.  Previous 
notices  of  this  research  grant  program 
were  published  in  the  Federal  Register 
on  February  20.  1981  (46  FR  13250). 
November  19.  1984  [49  FR  45638)  and 
May  6. 1986  51  F'R  16730.  (Catalog  of 
Federal  Domestic  Assistance  No.  11.609 
"Measurement  and  Engineering 
Research  and  Standards") 

Closing  Date  for  Applications: 
Proposals  must  be  received  no  later  than 
close  of  business  September  30, 1987. 
ADDRESS:  Applicants  must  submit  one 
signed  original  plus  two  (2)  copies  of  the 
proposal  along  with  the  Grant 
Application,  Standard  Form  424  as 
referenced  under  the  provisions  of  OMB 
Circular  A.llO  to:  Center  for  Fire 
Research,  Attn:  Sonya  Cherry,  National 
Bureau  of  Standards,  Gaithersburg. 
Maryland  20899. 

FOR  FURTHER  INFORMATION  CONTACT. 
Sonya  Cherry,  (301)  975-6854 

Eligibility:  Academic  institutions. 
Non-Federal  agencies,  and  independent 
and  industrial  laboratories. 

SUPPLEMENTARY  INFORMATION:  As 

authorized  by  section  16  of  the  Act  of 
March  3.  1901.  as  amended  (15  U.S.C. 
2780,  the  NBS  Center  for  Fire  Research 
conducts  directly  and  through  grants 
and  cooperative  agreements,  a  basic 
and  applied  fire  research  program.  This 
program  has  been  in  existence  for 
several  years  at  approximately  the  same 
funding  level.  No  increase  in  funds  has 
taken  place.  All  grant  proposals 
submitted  must  be  in  accordance  with 
the  programs  and  objectives  listed 
below.     ....,        .       ..;•-- 


Program  Objectives: 

(a)  Polymer  Combustion  Reserach— 
Chemical  artd  physical  processes 
associated  with  ignition,  flame  spread 
and  smoldering  of  polymeric  materials 

(b)  Smoke  Dynamics  Research 
Group— Develop  scientifically  sound 
principles,  metrology,  data,  and 
predictive  methods  for  the  formation/ 
evolution  of  smoke  components  in 
flames  for  use  in  understanding  and 
modeling  general  fire  phenomena. 

(c)  Flammabillty  and  Toxicity 
Measurement— Measurement  of  the 
acute  toxicity  of  fire  gases,  development 
of  test  methods  and  safety  criteria, 
research  into  additive  or  synergistic 
acute  effects  of  multiple  gaseous 
toxicants,  and  development  of  behavior 
models  for  incapacitation.  Development 
of  laboratory  size  tests  and 
measurements  that  are  of  use  in 
predicting  the  performance  of 
combustible  items  (including  heat 
release  rate,  toxic  gas  production,  and 
smoke  production  in  full  scale  fire). 

(d)  Fire  F>erformance  and  Validation- 
Obtaining  and  analyzing  experimental 
data  from  full  scale  tests  for  input  to 
model  development.  Evaluation  of 
mathematical  models  and  methodology 
for  quantitatively  assessing  the 
correlation  between  the  models  and  full- 
scale  test  data. 

(e)  Hazard  Analysis — Development 
and  evaluation  of  mathematical  smoke 
and  toxic  species  transport  models  for 
large,  complex  structures.  Methods  to 
calculate  hazard  development  vs.  time. 
Methods  to  simulate  the  operation  and 
impact  of  ventilation  systems  and 
components  under  conditions  created  by 
unwanted  fires.  Some  research  is  carried 
out  into  the  behavior  of  persons  at  risk 
in  fire  to  calculate  how  rapidly  persons 
can  evacuate  the  structure  or  otherwise 

"*  find  refuge. 

(f)  Fire  Growth  and  Extinction- 
Research  into  the  physics  and  chemistry 
of  fire  processes  such  as  burning  rate, 
fiame  spread,  fire  gas  Hows,  fire 
suppression,  and  the  development  of  an 
understanding  of  the  relationship 
between  these  processes  as  they 
contribute  to  compartment  fire  growth 
and  spread,  fire  suppression  system 
performance  and  smoke  transport  in 
buildings. 

(g)  Compartment  Fire  Modeling 
Research— The  development. 
Improvement  and  validation  of:  (1) 
"benchmark"  compartment  fire  model 
computer  codes,  and  (2)  their  submodel 
algorithm  components  which  describe 
Individual  fire  compartment  processes, 


Application  Requirements 

The  Fire  Research  Grants  Program  is 
limited  to  innovative  ideas  which  are 
generated  by  the  proposal  writer  on 
what  research  to  carry  out  and  how  to 
carry  it  out.  Proposals  will  be 
considered  for  research  projects  from 
one  to  three  years.  When  a  proposal  for 
a  multi-year  grant  is  approved,  funding 
will  be  provided  for  only  the  first  year  of 
the  program.  Funding  for  the  remaining 
years  of  the  program  is  contingent  on 
satisfactory  performance  and  subject  to 
the  availability  of  funds,  but  no  liability 
shall  be  assumed  by  the  government 
because  of  non-renewal  or  non- 
extension  of  a  grant.  Applicant's 
proposals  should  provide: 

1.  A  Brief  Statement  of  the  Basic  , 
Objectives  and  Research  Plan 

a.  State  concisely  the  objectives  of  the 
proposal  research.  Describe  the  present 
state  of  knowledge  of  the  problem.  An 
exhaustive  review  is  not  needed,  but  the 
discussion  should  show  a  familiarity 
with  past  and  current  work  in  the  area 
and  demonstrate  how  the  proposed 
work  will  advance  our  understanding  of 
the  problem. 

b.  Describe  how  the  work  will  be 
accomplished.  Indicate,  where 
appropriate,  the  range  of  variables  to  be 
explored,  the  number  of  tests  to  be 
performed,  and  the  method  of  presenting 
the  results.  Describe  any  unusual 
techniques,  apparatus,  or  special 
facihties  to  be  employed  in  the  program. 

2.  Statement  of  Work 

State  concisely  just  what  will 
accomplished  during  the  program. 

3.  Schedule  •   ■• 

Show  dates  at  which  major  milestones 
are  expected  to  be  attained,  including 
the  technical  reports,  papers,  and 
presentations. 

4.  Utilization  of  Results 

Show  how  the  results  of  the  proposed 
research  relate  to  the  basic  Center  for 
Fire  Research  objective  of  providing  the 
technical  base  for  reducing  the  nation's 
fire  loss.  Describe  how  the  results  will 
be  utilized  for  this  purpose.  This  may 
range  from  the  publication  of  basic  data 
to  the  development  of  improved 
materials  and  systems  to  the 
introduction  of  findings  into  regulations 
and  codes. 

5.  Program  Organization 

Identify  the  principal  professional 
staff  members  who  will  participate  in 
the  program  and  describe  their  roles  and 
level  of  effort. 


6.  For  Clarity  of  the  Program  Objectives, 
you  may  Contact  Dr.  Andrew  ).  Fowell. 
(301)975-6850 

Proposal  Review  Process:  All    > 
proposals  are  assigned  to  the 
appropriate  group  leader  of  the  seven 
programs  listed  above  for  review, 
including  external  peer  review,  and 
recommendations  on  funding.  Both 
technical  value  of  the  proposal  and  the 
relationship  of  the  work  proposed  to  the 
needs  of  the  specific  program  are  taken 
into  consideration  in  the  group  leader's 
recommendation  to  the  Center  Director. 
Applicants  should  allow  up  to  60  days 
processing  time. 

Proposals  are  evaluated  for  technical 
merit  by  at  least  three  professionals 
from  NBS,  the  Center  for  Fire  Research, 
or  technical  experts  from  other 
interested  government  agencies  and  in 
the  case  of  new  proposals,  experts  from 
the  fire  research  community  at  large. 

Points 

Evaluation  Criteria: 

Rationality „ 0-20 

Qualification  of  Technical  Person- 
nel   0-20 

Resources  Availability 0-20 

Technical  Merit  of  Contribution 0-40 


The  results  of  these  evaluations  are 
transmitted  to  the  head  of  the 
appropriate  research  unit  in  the  Center 
for  Fire  Research  who  prepares  an 
analysis  of  comments  and  makes  a 
recommendation.  The  Center  for  Fire 
Research  unit  head  will  also  consider 
compatibility  with  programmatic  goals 
and  financial  feasibility. 

Paper  Reduction  Act 

The  Paperwork  Reduction  Act  of  1980 
does  not  apply  since  this  notice  does  not 
impose  any  additional  burdens,  such  as 
reporting  or  recordkeeping  requirements 
or  collection  of  information  from 
offerors,  contractors,  or  members  of  the 
public.  The  reporting  requirements  will 
be  those  contained  in  OMB  Circular  A- 
110. 

Additional  Requirements 

Applicants  are  reminded  that  a  false 
statement  may  be  grounds  for  denial  or 
termination  of  funds  and  grounds  for 
possible  punishment  by  fine  or 
imprisonment.  Any  recipients/ 
applicants  who  have  an  outstanding 
indebtedness  to  the  Department  of 
Commerce  will  not  receive  a  new  award 
until  the  debt  is  paid  or  arrangements 
satisfactory  to  the  Department  are  made 
to  pay  the  debt. 

Administrative  questions  pertaining  to 
the  grant  process  may  be  directed  to  the 
Grants  Specialist,  Sharon  Green, 


National  Bureau  of  Standards.  Bldg.  301. 
Room  B-158.  Gaithersburg.  Maryland 
20899.  telephone  number  (301)  975-6328. 

Dated:  June  1, 1987.      .\.  ' 
Ernest  Ambler,  .    .    ,,. 

Director. 
(FR  Doc  87-12797  Filed  6-4-87;  8:45  am) 
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National  Oceanic  and  Atmospheric 
Administration 

Coastal  Zone  Management  Federal 
Consistency  Appeal  by  Acme  Fill 
Corporation  From  an  Objection  by  San 
Francisco  Say  Conservation  sr>d 
Development  Commission 

AGENCY:  National  Oceanic  and 
Atmospheric  Administration, 
Commerce. 

ACTION:  Dismissal  of  Appeal. 

On  March  9.  1984.  Acme  Fill 
Corporation  (Acme)  filed  a  Notice  of 
Appeal  with  the  Secretary  of  Commerce 
under  section  307(c)(3)(A)  of  the  Coastal 
Zone  Management  Act  of  1972,  as 
amended,  16  U.S.C.  1456(c)(3)(A),  and 
the  Department  of  Commerce's 
implementing  regulations.  15  CFR  Part 
930.  Subpart  H.  The  appeal  was  taken 
from  an  objection  by  the  San  Francisco 
Bay  Conservation  and  Development 
Commission  (BCDC)  to  Acme's 
consistency  certification  for  U.S.  Army 
Corps  of  Engineers  Permit  Application 
No.  13881E59.  proposing  a  97-acre 
expansion  of  Acme's  existing  125-acre 
sanitary  landfill  in  Contra  Costa  County. 
The  appeal  was  stayed  for  several  years 
pending  a  decision  in  a  lawsuit  filed  by 
Acme  in  California  state  court 
challenging  BCDC's  jurisdiction.  The 
California  Court  of  Appeal  held  for 
BCDC  in  that  case  on  December  11. 
1986. 

On  February  25  and  27. 1987, 
respectively.  BCDC  and  Acme  signed  a 
stipulation  requesting  the  Secretary  to 
dismiss  the  appeal  because  BCDC  is 
withdrawing  its  objection  to  the  permit 
application.  In  light  of  the  stipulation, 
the  Secretary  has  dismissed  the  appeal 
for  good  cause  pursuant  to  15  CFR 
930.128. 

FOR  FURTHER  INFORMATION  CONTACT: 

Stephanie  S.  Campbell,  Attorney/ 
Advisor.  Office  of  the  Assistant  General 
Counsel  for  Ocean  Services.  National 
Oceanic  and  Atmospheric 
Administration.  U.S.  Department  of 
Commerce.  1825  Connecticut  Avenue. 
NW..  Washington.  DC  20235:  telephone 
(202)  673-520a 
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(Federal  Dome»tic  AgsLslaoce  Catalog  No. 
11.419  Coastal  Zone  Management  Program 
Administration): 

Dated:  June  2. 1987. 
Daniel  W.  McGovem. 
General  Counsel. 
|FR  Doa  87-12854  Filed  6-4-87;  8:45  am| 
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COMMITTEE  FOR  PURCHASE  FROM 
THE  BLIND  AND  OTHER  SEVERELY 
HANDICAPPED 

Procurement  Ust  1987;  Additions  and 
Deletion 

agency:  Committee  for  Purchase  from 

th.-  Blind  and  Other  Severely 

ll.indicapped. 

action:  Additions  to  and  deletion  from 

procurement  list. 


summary:  This  action  adds  to  and 
(iclpttrs  from  Procurement  Ust  1987 
military  resale  commodities  and 
services  produced  or  provided  by 
workshops  for  the  blind  and  other 
si-vf-n-ly  handicapped. 
EFFECTIVE  date:  July  6. 1987. 
ADDRESS:  Cornnnttt'f  fur  Purchase  from 
the  Blmd  and  Other  Severely 
1  landicapped.  Crystal  Square  5.  Suite 
1107. 1755  Jefferson  Davis  Highway. 
Arlington.  Virginia  22202-3509. 

FOR  FURTHER  iNFORMATION  CONTACT. 

C   W    Kl.'t(:ht;r.  in)J)  557-1145. 
SUPPLEMENT ARV  INFORMATION:  On 
March  11.  I'M?  and  March  M.  1987  the 
Committee  for  Purchase  from  the  Blind 
and  Other  Severely  fiandicapped 
published  notices  (51  FR  J9702.  52  FK 
1U251  and  52  FR  11529  Correction)  of 
additions  to  and  deletion  from 
Procurement  Ust  1987,  November  3. 1986 
(51  FR  39945). 

Additions 

After  consideration  of  the  relevant 
matter  presented,  the  Committee  has 
determined  that  the  military  resale 
commodities  and  service  listed  below 
are  suitable  for  procurement  by  the 
Federal  Government  under  41  U.S.C.  48- 
48c.  85  Stat.  77  and  41  CFR  51-2.6. 1 
certify  that  the  following  action  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities.  The 
major  factors  considered  were: 

a.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements. 

b.  The  action  will  not  have  a  serious 
economic  impact  or  any  contractors  for 
the  military  resale  commodity  and 
service  listed. 

c  The  action  will  result  In  authodzing 
small  entities  to  provide  the  military 


resale  commodities  and  services 
procured  by  the  Government. 

Accordingly,  the  military  resale 
commodities  and  service  are  hereby 
added  to  Procurement  Ust  1987. 

Military  Resale  Item  Nos.  and  Names 
No.  506  Air  Deodorizer,  Push-Up  Type. 

Floral  Spring. 
No.  507  Air  Deodorizer,  Push-Up  Type. 

Lemon. 

Service 

Rf^air  of  Small  Hand  Tools:  Robins 
Air  Force  Base. 

Deletions 

After  consideration  of  the  rflevant 
matter  presented,  the  Committee  has 
determined  that  the  service  listed  below 
is  no  longer  suitable  for  proruremenl  by 
the  Federal  Ciovernmt'nl  under  41  U  S.C. 
48-48C.  85  Stat.  77  and  41  CFR  51-2.6. 

Service 

Commissary  Warehousing  Service. 
Columbus  Air  Force  Base.  Mississippi. 
C.W.  Fletchar. 
Executrve  Director. 

|FR  Doa  87-12825  Filed  6-4-87;  8:45  am) 
BuxMO  COOC  tua-n-u 


Procurement  Ust  1987;  Proposed 
Additions  and  Deletions 

AGENCY:  Committee  for  Purchase  from 

the  HImd  and  Other  S«-verely 

Handicapped. 

ACTION:  Proposed  additions  and 

deletions  to  Procurement  Ust. 


SUMMARY:  The  Committee  has  received 
proposals  to  add  to  and  delete  from 
Procurement  List  1987  a  commodity  and 
services  produced  or  provided  by 
workshops  for  the  blind  or  other 
severely  handicapped. 

Comments  Must  Be  Received  on  or 
Before:  luly  6. 1987. 

ADDRESS:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped.  Crystal  Square  5,  Suite 
1107. 1755  Jefferson  Davis  Highway, 
Arlington.  Virginia  22202-3509. 

FOR  FURTHER  INFORMATION  CONTACT. 

C:  vv  FlfU  tuT.  i7i),(|  ,),.:■  r.-J^ 

SUPPLEMENTARY  INFORMATION:  This 

notice  is  published  pursuant  to  41  U.S.C. 
47(a)(2),  83  Stat.  77  and  41  CFR  51-2.6. 
Its  purpose  is  to  provide  interested 
persons  an  opportunity  to  submit 
comments  on  the  possible  impact  of  the 
proposed  actions. 

Additions 

if  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  will  be  required  to 


procure  the  services  listed  below  from 
workshops  for  the  blind  or  other 
severely  handicapped 

It  is  proposed  to  add  the  following 
services  to  Procurement  List  1987, 
November  3. 1986  (51  FR  39945). 

Services 

Janitorial  Service, 

Federal  Records  Center. 

9700  Page  Boulevard. 

Overland.  Missouri 

Janitorial  Service. 

Federal  Building,  Post  Office  and 

Courthouse, 
200  East  Broadway. 
Missoula.  Montana. 
Janitorial/Custodial. 
Hale  Boggs  Federal  Bldg,  U.S. 

Courthouse. 
500  Camp  Street. 
New  Orleans.  Louisiana 

Deletions 

It  is  proposed  to  delete  the  following 
commodity  and  service  from 
Procurement  List  1987,  November  3, 1988 
(51  FR  39t>45): 

Commodity 

Brush,  Scrub,  Nail  and  Hand. 
7920-00-619-9162 

Service 

Janitorial  Service. 

Smith  Budding  (New  Wing  Only). 

900  W.  Grand  Avenue, 

Porterville,  California 

C.W.  Flalcher, 

Executive  Director. 

|FR  Doc.  87-12826  Filed  6-4-87;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

Department  of  ttie  Army 

Agency  Information  Collection 
Activities  Under  OMB  Review 

action:  Ihiblic  information  collection 
requirement  submitted  to  OMB  for 
review. 


SUMMARY:  The  Department  of  Defense 
has  submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  Each  entry  contains  the 
following  information:  (1)  Type  of 
submission:  (2)  Title  of  Information; 
Collection  and  Form  Number  if 
applicable;  (3)  Abstract  statement  of  the 
need  for  and  the  uses  to  be  made  of  the 
information  collected:  (4)  Type  of 
Respondent;  (5)  An  estimate  of  the 


number  of  responses;  (6)  An  estimate  of 
the  total  number  of  hours  needed  to 
provide  the  information;  (7)  To  whom 
comments  regarding  the  information 
collection  are  to  be  forwarded;  and  (8) 
The  point  of  contact  for  whom  a  copy  of 
the  information  proposal  may  be 
obtained. 

Extension 

Uniform  Tender  of  Rales  and/or 
Charges  for  Transportation  Services; 
MT-HQ  Forms  43  and  43-2  (OMB 
Control  Number  0702-0018) 

The  Military  Traffic  Management 
Command  evaluates  bids  for 
transportation  service  and  determines 
which  carriers  to  utilize  so  that  the 
government  pays  the  lowest  rate  for 
moving  personal  property. 

Businesses  or  other  for-profit,  and 
small  businesses  or  organizations. 

Responses:  6,400. 

Burden  Hours:  4.033. 
ADDRESSES:  Comments  are  to  be 
forwarded  to  Mr.  Edward  Springer, 
Office  of  Management  and  Budget,  Desk 
Officer,  Room  3235,  New  Executive 
Office  Building,  Washington  DC  20503 
and  Mr.  Daniel  J.  Vitiello,  DOD 
Clearance  Officer.  WHS/DIOR,  1215 
Jefferson  Davis  Highway,  Suite  1204, 
Ariington,  Virginia  22202-4302, 
telephone  number  (202)  746-0933. 
SUPPLEMENTARY  INFORMATION:  A  COpy 
of  the  information  collection  proposal 
may  be  obtained  from  Ms.  Angela  R. 
Petrarca.  SAIS-ADR.  Room  1C638,  The 
Pentagon,  Washington,  DC  20310-0107, 
telephone  (202)  694-0754. 
Patricia  H.  Means, 

OSD  Federal  Register  Liaison  Officer, 

Department  of  Defense. 

June  2, 1987. 

jFR  Doc.  87-12846  Filed  6-4-87;  8:45  am) 

BILUNQ  CODE  3810-01-N 


DEPARTMENT  OF  EDUCATION 

Office  of  Vocational  and  Adult 
Education 

Bilingual  Vocational  Instructor 
Training  Program;  FY  1987  Iriservice 
Training  Projects 

AGENCY:  Department  of  Education. 
action:  Notice  of  priority  for  fiscal  year 
1987. 

SUMMARY:  The  U.S.  Secretary  of 
Education  (Secretary)  establishes  an 
absolute  priority  to  reserve  funds  for 
inservice  training  projects  for  the  Fiscal 
Year  1987  grant  competition  under  the 
Bilingual  Vocational  Instructor  Training 
Program. 


EFFECTIVE  DATE:  This  priority  takes 
effect  either  45  days  after  publication  in 
the  Federal  Register  or  later  if  the 
Congress  takes  certain  adjournments.  If 
you  want  to  know  the  effective  date  of 
this  priority,  call  or  write  the 
Department  of  Education  contact 
person. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ron  Castaldi.  National  Projects  Branch, 
Division  of  Innovation  and 
Development,  Office  of  Vocational  and 
Adult  Education  (Room  519.  Reporters 
Building).  400  Maryland  Avenue,  SW., 
Washington,  DC  20202.  Telephone  (202) 
732-2359. 
SUPPLEMENTARY  INFORMATION: 

Program  Information 

The  Bilingual  Vocational  Instructor 
Training  (BVIT)  program  was 
established  in  1976,  as  one  of  three 
Bilingual  Vocational  Training  programs. 
The  two  other  programs  are  the 
Bilingual  Vocational  Training  (BVT)  and 
Bilingual  Vocational  Materials,  Methods 
and  Techniques  (BVMMT)  programs. 
The  BVIT  program  provides  financial 
assistance  to  conduct  training  programs 
for  instructors  of  bilingual  vocational 
education  and  training  programs  for 
individuals  with  limited  English 
proficiency. 

To  date,  the  majority  of  applications 
submitted  and  funded  under  the  BVIT 
program  have  been  for  preservice 
programs.  Most  of  these  have  been  four- 
year,  baccaiaureate-level  programs. 
Discussions  with  local  BVT  program 
directors,  however,  indicate  that  there  is 
a  shortage  of  well-trained  personnel  in 
BVT  programs,  and  that  quality 
inservice  training  for  BVT  program 
personnel  is  needed  on  an  ongoing 
basis.  As  it  currently  operates,  the  BVIT 
program  does  not  meet  this  need  for 
inservice  training. 

The  purpose  of  reserving  funds  for 
inservice  training  projects  under  the 
BVIT  program  is  to  address  the  need  for 
trained  personnel  in  BVT  programs, 
thereby  increasing  the  effectiveness  of 
BVT  programs. 

A  "Notice  of  Proposed  I^riority  for 
Fiscal  Year  1987"  was  published  in  the 
Federal  Register  on  February  26, 1987 
(52  FR  5928)  describing  the  proposed 
priority  and  requesting  public  comment. 
Two  letters  were  received  in  response  to 
this  notice.  The  comments  and  the 
Secretary's  response  are  summarized 
below. 

Comment-  The  commenters  were 
concerned  that,  as  a  result  of  the 
inservice  priority,  preservice  bilingual 
vocational  instructor  training  programs 
no  longer  would  be  available.  Tliey  felt 
that  preservice  BVIT  programs  are  a 


more  effective  training  vehicle,  and  have 
a  greater  impact  on  vocational 
education. 

Response:  No  change  has  been  made. 
While  both  preservice  and  inservice 
training  projects  are  allowable  under  the 
BVIT  Program,  the  majority  of  projects 
funded  in  the  past  have  been  for 
preser\)ce  training.  The  priority  for 
inservice  training  for  the  fiscal  year  1987 
grant  competition  was  established  to 
address  an  immediate  need  for  training 
vocational  personnel  currently  serving 
limited  English  proficient  students.  The 
priority  for  this  year's  grant  competition 
does  not  preclude  future  funding  of 
preservice  projects  or  current  funding  of 
preservice  projects  from  other  sources. 

Priority 

In  accordance  with  34  CFR 
75.105(c)(3),  the  Secretary  establishes  an 
absolute  priority  to  reserve  funds  under 
the  Bilingual  Vocational  Instructor 
Training  Program  in  Fiscal  Year  1987,  for 
projects  that  provide  inservice  training 
for  instructors,  aides,  counselors,  or 
other  ancillary  personnel  participating    • 
in  bilingual  vocational  education  and 
training  programs. 

(Authority:  20  U.S.C.  2441(b)) 

Dated:  May  20. 1987. 
William  ].  Bennett 
Secretary  of  Education. 
(FR  Doc  87-12888  Filed  6-4-87;  8:45  am) 
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National  Institute  on  DisabiHty  and 
Rehabilitation  Research;  Funding 
Priorities  for  FY  1988 

AGENCY:  Department  of  Education. 

ACTION:  Notice  of  proposed  funding 
priorities  for  Fiscal  Year  1988. 

SUMMARY:  The  Secretary  of  Education 
proposes  funding  priorities  for  some  of 
the  research  activities  to  be  supported 
under  the  Rehabilitation  Research  and 
Training  Center  (RRTC)  program  of  the 
National  Institute  on  Disability  and 
Rehabilitation  Research  (NIDRR)  in 
fiscal  year  1988.  This  notice  covers  those 
research  priorities  in  physical 
restoration  and  rehabilitation  in  which 
NIDRR  proposes  to  establish  RRTC's  in 
1988. 

DATE:  Interested  persons  are  invited  to 
submit  comments  or  suggestions 
regarding  the  proposed  priorities  on  or 
before  July  6,  1987. 

ADDRESSES:  All  written  comments  and 
suggestions  should  be  sent  to  Betty  Jo 
Berland,  National  Institute  on  Disability 
and  Rehabilitation  Research, 
Department  of  Education,  400  Maryland 
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Avenue,  SW.,  Room  3070.  Switzer 

Building,  Mailstop  2305,  Washington,  DC 

2020::. 

FOR  RiRTHER  IMFOHMATION  CONTACT: 

Betty  lo  Berland,  National  Institute  on 
Disability  and  Rehabilitation  Research 
(Telephone:  (202)  732-1139).  Deaf  and 
hearing  impaired  individuals  may  call 
(202)  ■:'32-n9fi  for  TDD  services. 
SUPPt-EMENTARV  INFORMATION: 
Authority  for  the  research  program  of 
NIDRR  is  contained  in  section  204  of  the 
Rehabilitation  Act  of  1973.  Under  this 
program,  awards  are  made  to  public  and 
private  agencies  and  organizations 
including  institutions  of  higher 
education.  Indian  tribes,  and  tribal 
organizations.  NIDRR  can  make  awards 
for  up  to  sixty  months. 

The  purpose  of  the  awards  is  for 
planning  and  conducting  research, 
demonstrations,  and  related  activities 
which  have  a  direct  bearing  on  the 
development  of  methods,  procedures, 
and  devices  to  assist  in  providing 
vocational  and  other  rehabilitation 
services  to  individuals  with  handicaps, 
especially  those  with  the  most  severe 
handicaps.  NIURR  regulations  authorize 
the  Secretary  to  establish  research 
priorities  by  reserving  funds  to  support 
particular  research  activities  (see  34 
CFR  352.32). 

NIDRR  supports  a  program  of 
Rehabilitation  Research  and  Training 
Centers  to  conduct  programmatic, 
multidisciplinary,  and  coordinated 
research,  training,  and  information 
dissemination  in  designated  areas  of 
high  priority.  The  following  proposed 
priorities  represent  areas  of  research  in 
physical  restoration  and  rehabilitation 
which  the  Secretary  believes  are  high 
priorities  for  RRTC's  for  fiscal  year  1988, 
The  factors  that  were  considered  in 
selecting  these  proposed  priorities 
included  the  extent  and  severity  of  the 
problem;  the  need  fur  new  knowledge  lo 
advance  solutions  lo  the  problem;  the 
appropriateness  of  the  programmatic 
approach  lo  the  issues  at  this  time;  the 
resources  and  capacity  of  the  field  to 
provide  a  coordinated  research 
approach  to  the  problem;  and  the  level 
of  other  resources  available  to  address 
the  problem, 

NIDRR  invites  public  comment  on  the 
merits  of  the  proposed  priorities  both 
Individually  and  collectively,  including 
suggested  modifications  to  the  proposed 
priorities.  Interested  respondents  also 
are  lo  suggest  the  types  of  expertise 
which  would  be  needed  for  independent 
experts  to  review  and  evaluate 
applications  under  these  proposed 
priorities. 

The  final  priorities  will  be  established 
on  the  basis  of  public  comment,  the 


availability  of  funds,  and  any  other 
relevant  Departmental  considerations. 
These  final  priorities  will  be  announced 
in  a  nolice  in  the  Federal  Re>n«ler.  and  a 
closing  date  notice  will  he  published  at 
that  time.  This  Notice  of  l^roposed 
Priorities  does  not  sohcit  applications, 
and  Department  of  Education  staff  will 
not  review  concept  papers  or  other 
types  of  prc-applications.  The 
publication  of  these  proposed  priorities 
does  not  bind  the  Federal  Government 
to  fund  RRTC's  in  any  of  these  areas. 
Funding  of  particular  RRTC's  depends 
on  the  final  priorities,  the  availability  of 
funds,  and  on  the  number  and  quality  of 
applications. 

The  following  ten  proposed  priorities 
represent  areas  in  which  NIDRR 
proposes  to  support  research  and 
related  activities  through  cooperative 
agreemenU  in  the  RRTC  program. 
Rehabilitation  Research  and  Training 
Centers  have  been  established  to 
conduct  coordinated  and  advanced 
programs  of  rehabilitation  research  and 
to  provide  training  to  rehabilitation 
personnel  engaged  in  research  or  the 
provision  of  services.  RRTC's  must  be 
operated  in  collaboration  with 
institutions  of  higher  education  and 
must  be  associated  with  rehabilitation 
service  programs.  Each  Center  conducts 
a  coordinated  program  of  re.search. 
evaluation,  and  training  activities 
focused  on  a  particular  rehabilitation 
problem  area.  F.ach  Center  is 
encouraged  to  develop  practical 
applications  for  all  of  its  research 
findings  as  well  as  for  related  findings  of 
other  studies.  Centers  generally 
disseminate  and  encourage  the 
utilization  of  new  rehabilitation 
knowledge  through  such  means  as 
writing  and  publishing  undergraduate 
and  graduate  text  and  curricula  and 
publishing  findings  in  professional 
journals.  RRTC's  also  conduct  programs 
of  in-service  training  for  rehabilitation 
practitioners,  education  at  the  pre-  and 
postdoctoral  levels,  and  continuing 
educaHon.  Each  RRTC  will  conduct  nn 
interdisciplinary  program  of  training  in 
rehabilitation  research,  including 
training  in  research  methodology  and 
applied  research  experience,  that  will 
contribute  to  the  number  of  qualified 
researchers  working  in  the  area  of 
rehabilitation  research.  Centers  will  also 
conduct  state-of-the-art  studies  in 
relevant  aspects  of  their  priority  areas. 
NIDRR  intends  to  sponsor  consensus 
conferences  at  which  scientists  and 
service  providers  will  be  convened  for 
the  purpose  of  resolving  differences  in 
rehabilitation  treatments  based  on  new 
scientific  findings.  NIDRR  expects  each 
of  the  RRTCs  to  devleop  and  document 
at  least  one  new  rehabilitation 


technique  or  intervention  that  is  suitable 
fcir  presentation  ;)l  a  consensus 
conference.  Eat-b  KRTC  will  also 
provide  training  to  individuals  with 
disabilities  and  their  families  in 
managing  and  coping  with  disabilities. 

NIDRR  will  conduct,  not  later  than 
three  years  after  the  establishment  of 
any  RRTC.  one  or  more  reviews,  using 
NIDRR  staff  or  program  peers,  of  the 
activities  and  achievements  of  each 
Center.  Continued  funding  depends  at 
all  times  on  satisfactory  performance 
and  accomplishment,  and  is  subject  to 
the  stnndards  in  34  CFR  75.253. 

Proposed  Priorities  (10) 

RRTC  in  Progressive  Neuromuscular 
Diseases 

Progressive  neuromuscular  diseases 
constitute  a  range  of  chronic, 
degenerative  conditions  that  are  of 
particular  concern  for  rehabibtation 
because  they  result  in  significant  loss  of 
function  and  impaired  ability  to  perform 
normal  activities  of  daily  living.  This 
group  of  disorders  impairs  primarily  the 
motor  system,  causing  paralysis  and 
weakness,  as  well  as  significant 
secondary  impairments.  Because  some 
neuromuscular  diseases  affect  children 
and  young  adults,  there  may  be 
significant  effect  on  educational  and 
vocational  preparation  and  function. 

Neuromuscular  diseases  include 
dysfunctions  of  the  anterior  horn  cells  of 
the  motor  nerve  roots,  of  peripheral 
nerves,  of  neuromusuclar  transmission. 
and  of  muscles.  Serious  progressive 
neuromuscular  disorders  include  spinal 
muscular  atrophy,  motor  neuron  disease, 
and  muscular  dystrophy. 

A  program  of  coordinated, 
interdisciplinary  research  and  training  is 
needed  to  develop  and  disseminate 
rehabilitation  approaches  to  restore 
neuromuscular  performance  and 
maintain  physical  function,  A  critical 
element  of  any  Center  to  be  funded 
under  this  priority  will  be  the 
involvement  of  individuals  and  their 
families  in  the  planning,  conduct,  and 
review  of  the  research  and  related 
activities. 

An  absolute  priority  is  proposed  for  a 
Center  in  rehabilitation  of  progressive 
neuromuscular  diseases  that  will: 

•  Evaluate  quantitative  measure  of 
neuromuscular  function  leading  to 
improved  techniques  for  assessing 
physical  functioning; 

•  Evaluate  the  effects  of  various 
therapeutic  interventions  on  the  natural 
course  of  the  disease  processes  and  on 
functional  ability, 

•  Develop  effective  rehabilitation 
interventions  to  improve  vocational. 


educational  and  independent  living 
options; 

•  Develop  and  document  one  or  more 
rehabilitation  techniques  suitable  for 
consideration  at  an  NIDRR-sponsored 
consensus  conference;  and 

•  Serve  as  a  national  resource  for 
information  and  referral  for  research 
scientists,  service  providers,  and 
affected  individuals  and  their  families, 
on  issues  related  to  rehabilitation  of 
progressive  neuromuscular  disease, 
develop  a  central  database  for  research 
on  low-incidence  neuromuscular 
disabilities,  and  conduct  at  least  one 
comprehensive  state-of-the-art  study  on 
a  significant  facet  of  rehabilitation  on 
neuromuscular  disease. 

RRTV  in  Multiple  Sclerosis 

Multiple  Sclerosis  is  a  chronia 
unpredictable  disease  of  the  nervous 
system  which  affects  as  many  as  forty  in 
every  one  hundred  thousand  persons  in 
the  United  States.  Because  it  affects 
individuals  at  the  onset  of  their  careers 
and  adult  responsibilities,  the  disease 
has  far-reaching  implications  for  family, 
community,  and  vocational  adjustment 

^'hile  there  have  been  considerable 
recent  advances  in  knowledge  about  the 
disease,  there  is,  however,  no  consensus 
on  appropriate  interventions  to  modify 
the  course  of  the  disease  or  on  the  most 
effective  approaches  to  rehabilitation.  A 
program  of  coordinated, 
interdisciplinary  researcii  and  training  is 
needed  to  develop  and  dissem'mate 
rehabilitation  approaches  to  restore  and 
maintain  physical,  psychological, 
vocational,  and  social  function.  A 
critical  element  of  any  Center  to  be 
funded  under  this  priority  will  be  the 
involvement  of  individuals  with 
disabilities  and  their  families  in  the 
planning,  conduct,  and  review  of  the 
research  and  related  activities. 

An  absolute  priority  is  proposed  for  a 
Center  in  rehabilitation  of  multiple 
sclerosis  that  wilL 

•  Identify  the  natural  course  of  the 
disease  in  order  to  predict  the  likelihood 
and  severity  of  resultant  disability,  and 
to  develop  intervention  strategier. 

•  Determine  the  best  techniques  for 
managing  disabling  fatigue,  cognitive 
and  conceptual  effects,  impaired  motor 
function,  and  psychological  dysfunction; 

•  Develop  effective  vocational 
rehabilitation  approaches,  including 
accommodations  at  the  workplace  and 
auxiliar>'  community  support  services; 

•  Develop  public  education  programs 
to  aid  patients  and  their  families  to  cope 
with  the  disease  and  to  increase  pubhc 
understanding  of  the  disease; 

•  Develop  and  document  one  or  more 
reiiabUitation  techniques  suitable  for 


consideration  at  an  NIDRR-sponsored 
consensus  conference;  and 

•  Conduct  at  least  one  comprehensive 
state-of-the-art  study  on  a  significant 
aspect  of  vocational  rehabilitation  in 
multiple  sclerosis. 

RRTC  in  Rehibilitalion  and  Childhood 
Trauma 

Injury  is  the  leading  cause  of  death 
and  disability  in  childhood.  Each  year, 
over  100,000  children  become  disabled 
as  a  result  of  major  trauma.  While 
NIDRR-sponsored  researchers  have 
been  accumulati.ig  information  on  the 
natural  history  of  trauma  and  the 
consquent  disability  experienced  by 
children,  little  is  know  about  the 
potential  for  rehabilitation  serv  ices  to 
improve  the  health,  function,  and  quality 
of  life  of  injured  children. 

A  program  of  coordinated, 
interdi.sciphnar>'  research  and  training  is 
needed  to  develop  and  disseminate 
rehabilitation  approaches  to  restore  and 
maintain  physical,  psychological,  family, 
and  social  functions  for  children  who 
have  incurred  trauma.  A  critic<il  element 
of  any  Cerrter  to  be  funded  under  this 
priority  will  be  the  involvement  of 
individuals  with  disabilities  and  their 
families  in  the  planning,  conduct,  and 
review  of  the  research  and  related 
activities. 

An  absolute  priority  is  proposed  for 
an  RRTC  in  Childhood  Trauma  that  ydlh 

•  Establish  and  maintain  a  national 
pediatric  trauma  data  base  to  study  the 
mechanisms  and  causes  of  injurj-,  the 
relationships  between  the  impairment, 
disabibty,  and  the  resultant  handicap, 
the  impact  of  childhood  trauma  on 
families,  the  need  for  and  use  of 
rehabilitative  services,  and  methods  of 
financing  rehabilitative  care; 

•  Develop  methods  to  describe  and 
quantify  the  physical,  communicative, 
sensory,  and  cognitive  functioning  of 
injured  children: 

•  Assess  the  efficacy  of  existing 
physical  restoration  and  rehabilitation 
interventions,  in  order  to  develop 
improved  or  new  interventions; 

•  Assess  the  impact  of  injury  on 
family  members  and  the  role  of  the 
family  in  rehabilitation,  and  develop 
interventions  to  improve  the  ability  of 
families  to  cope  with  childhood  trauma; 

•  Develop  and  disseminate  public 
education  program  to  prevent  the 
occurrence  of  injuries  in  children; 

•  Assess  the  influence  of  childhood 
trama  on  the  peer  relationships,  sexual 
maturation,  and  career  aspirations  of 
injured  children; 

•  Provide  educational  materials  and 
training  programs  for  health 
professionals,  educators,  health  care 


policymakers  and  families  about  injury 
prevention,  care,  and  rehabilitation; 

•  Develop,  evaluate,  and  disseminate 
model  programs  to  assist  children  with 
handicaps  resulting  from  trauma  in  the 
transition  from  school  to  work; 

•  Develop  and  document  one  or  more 
rehabilitation  techniques  suitable  for 
consideration  at  an  NIDRR-sponsored 
consensus  conference;  and 

•  Serve  as  a  national  resource  center 
for  the  collection  and  dissemination  of 
information  and  conduct  at  least  one 
state-of-the-art  study  on  a  significant 
aspect  of  rehabilitation  in  childhood 
trauma, 

RR  TC  in  Arthritis  and  Related 
Musculoskeletal  Disabilities 

Approximately  thirty-seven  million 
Americans  have  arthritis,  and  some 
seven  million  of  those  are  disabled  by 
the  disease.  The  prevalence  of  this 
chronic  disease  increases  by  about  one 
million  each  year,  and  it  incapacitates 
more  people  than  any  other  chronic 
disease.  Although  arthritis  is  commonly 
associated  with  aging,  there  are  about 
one-quarter  of  a  million  children  under 
age  eighteen  with  the  disease.  Arthritis 
affects  twenty-three  million  indi\iduals 
of  employment  age,  and  thus  is  a  leading 
cause  of  work  abseflleeism.  activity 
limitation,  and  workers'  compensation 
claims. 

There  is  currently  a  very  active 
biomedical  research  effort  on  the  causes 
and  treatment  of  arthritis.  There  has  not 
beea  however,  a  similar  emphasis  on 
scientific  investigation  and  development 
of  techniques  of  rehabilitation  for  the 
preservation  and  restitution  of  joint 
function  or  for  the  prevention  and 
management  of  chronic  pain  and  its 
associated  complications.  Additional 
research  is  needed  to  develop  improved 
models  of  ser\'ice  deUvery  that  facilitate 
continued  employment 

A  program  of  coordinated, 
interdisciplinary  research  and  training  is 
needed  to  develop  and  disseminate 
rehabilitation  approaches  to  restore  and 
maintain  physical,  psychological,  and 
vocationaJ  functioning  for  individuals 
disabled  by  arthritis.  A  critical  element 
of  any  Center  to  be  funded  uiKier  this 
priority  will  be  the  involvement  of 
individuals  with  disabilities  and  their 
families  in  the  planning,  conduct  and 
review  of  the  research  and  related 
activities. 

An  absolute  priority  is  proposed  for 
an  RRTC  in  rehabilitation  of  arthritis 
and  related  musculoskeletal  diseases 
that  will; 

•  Evaluate  currently  accepted 
techniques  for  assessing  physical 
performance  and  develop  and  evaluate 
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improved  rehabilitation  treatment 
techniques  emphasizing  maintenance 
and  restoration  of  function  and 
reduction  of  chronic  pain; 

•  Develop  and  lest  functional 
performance  appraisal  strategies  to 
eveluate  new  rehabilitation  techniques; 

•  Develop  and  demonstrate 
innovative  rehabilitation  models  to 
promote  full  participation  in  work, 
family,  and  community  life; 

•  Provide  needed  education  and 
training  to  professionals,  persons  with 
arthritis,  and  their  families  to  promote 
adjustment  to  community  living  and 
work; 

•  Serve  as  a  national  resource  for 
information  and  referral  for  scientific 
researchers,  service  providers,  and 
affected  individuals  and  their  families, 
and  develop  a  research  database  on 
low-incidence  musculoslceletal 
disabilities; 

•  Develop  and  document  one  or  more 
rehabilitation  techniques  suitable  for 
consideration  at  an  NIDRR-sponsored 
consensus  conference:  and 

•  Conduct  at  least  one  state-of-the-art 
study  on  a  significant  aspect  of 
rehabilitation  of  individuals  severely 
disabled  by  arthritis. 

RRTC  in  Rehabilitation  of  Moderate 
Traumatic  Brain  Injury  (TBI) 

Traumatic  brain  injury  (TBI)  is  a 
problem  of  major  and  increasing 
magnitude.  The  incidence  of 
hospitalization  for  head  injury  in  the 
United  States  is  approximately  200  per 
100.000  population.  Each  year,  between 
30,000  and  50.000  individuals  acquire 
serious  disabilities  as  a  result  of  brain 
injuries,  and  most  of  these  are  youth  and 
young  adults,  with  life  expectancies  of 
an  additional  thirty-five  to  fifty  years. 
Advances  in  emergency  and  acute  care 
for  head  injury  have  resulted  in  a 
dramatic  reduction  in  mortality,  thereby 
creating  a  large  population  needing 
appropriate  rehabilitative,  educational, 
social,  and  independent  living  services. 
The  cost  of  long-term  care  and 
maintenance  for  individuals  with  head 
injuries  can  be  significant. 

Individuals  with  moderate  head 
injuries,  as  measured  by  standard 
neurological  and  other  techniques,  have 
varying  prospects  for  recovery  and 
function  and  are  likely  to  require  an 
array  of  rehabilitative  and  independent 
living  services  over  an  extended  period 
of  time.  Because  of  the  specialized 
needs  of  the  individual  with  moderate 
head  injuries  and  the  relatively  large 
incidence  of  moderate  injury,  a  Center  is 
needed  in  this  priority  area  to  provide 
leadership  in  the  acquisition  of  new 
knowledge  in  medical, 
neuropsychological,  and  related  areas. 


A  program  of  coordinated. 
Interdisciplinary  research  and  training  is 
needed  to  develop  and  disseminate 
rehabilitation  approaches  to  restore  and 
maintain  physical,  psychological,  social, 
independent  living,  and  vocational 
functioning  for  individuals  disabled  by 
moderate  head  injury.  A  cntical  element 
of  any  Center  to  be  funded  under  this 
priority  will  be  the  involvement  of 
individuals  with  disabilities  and  their 
families  in  the  planning,  conduct,  and 
review  of  the  research  and  related 
activities. 

An  absolute  priority  is  proposed  for 
an  RRTC  in  moderate  TBI  that  will: 

•  Conduct  studies  on  the 
pathophysiology  of  brain  injury,  in  order 
to  identify  the  clinical  course  of 
moderate  brain  injury  and  the  most 
effective  rehabilitation  interventions  for 
different  phases  of  neural  recovery: 

•  Develop,  test,  and  validate 
prognostic  measures  that  accurately 
predict  clinical  outcomes  and 
rehabilitation  needs: 

•  Develop  and  evaluate  new  methods 
and  techniques  of  rehabilitation 
including  restoration  of  physical, 
communicative,  cognitive,  sensory,  and 
behavioral  functioning: 

•  Provide  training  for  service 
providers  and  family  members  in 
approaches  to  adjustment,  independent 
living,  and  financing  of  care; 

•  Serve  as  a  national  resource  center 
for  information  on  research  and  related 
innovations  in  all  aspects  of 
rehabilitation  and  service  delivery  for 
individuals  with  moderate  brain  injury; 

•  Develop  and  document  one  or  more 
rehabilitation  techniques  suitable  for 
consideration  at  an  NIDRR-sponsored 
consensus  conference:  and 

•  Conduct  at  least  one  state-of-the-art 
study  on  a  significant  aspect  of 
moderate  traumatic  brain  injury. 

RRTC  in  Rehabilitation  of  Severe 
Traumatic  Brain  Injury 

Severe  traumatic  brain  injury  is 
generally  marked  by  a  lengthy  period  of 
unconsciousness,  a  longer  period  of 
post-traumatic  amnesia  than  in 
moderate  injury,  higher  degrees  of 
Intracranial  pressure,  and  predicted 
greater  deficts  in  long-term  functioning 
and  adjustment.  There  is  only  limited 
information  available  on  severe  head 
injury,  especially  on  issues  related  to 
coma  managment,  assessment,  and 
rehabilitation.  A  program  of  coordinated 
and  interdisciplinary  research  and 
training  is  needed  to  develop  and 
disseminate  rehabilitation  approaches 
to  restore  and  maintain  physical, 
psychological,  social,  independent 
living,  and  vocational  functioning  for 
individuals  disabled  by  severe  head 


injury.  A  critical  element  of  any  Center 
to  be  funded  under  this  priority  will  be 
the  involvement  of  individuals  with 
disabilities  and  their  families  in  the 
planning,  conduct,  and  review  of  the 
research  and  related  activities. 

An  absolute  priority  is  proposed  for 
an  RRTC  in  severe  TBI  that  will: 

•  Identify  and  define  the  role  of 
rehabilitation  in  severe  brain  injury  in 
order  to  develop  and  lest  innovative 
rehabilitation  techniques,  including 
physical  restoration  to  enhance 
impaired  motor  function,  and  techniques 
for  coma  arousal,  behavioral 
adjustment,  improving  communication, 
and  cognitive  retraining: 

•  Develop  methods  to  prevent  and 
treat  major  secondary  complications  of 
severe  brain  injury,  including  conditions 
of  altered  states  of  consciousness,  in 
order  to  assure  maintenance  of 
rehabilitation  progress: 

•  Develop  and  evaluate  new  models 
of  community-based  services,  including 
family  participation  in  rehabilitation,  to 
be  developed  in  conjunction  with  the 
proposed  RRTC  in  Psychological-Social 
Adjustment  and  Community  Integration 
in  TBI: 

•  Develop  linkages  with  appropriate 
NIDRR  supported  and  other  research 
and  development  resources  to  assure 
that  appropiate  technological  aids  and 
devices,  such  as  supportive  wheelchair 
seating  and  augmentative 
communication  devices,  are  used; 

•  Provide  training  for  family  members 
and  care  providers  in  techniques  to 
assist  in  the  rt;habilitation  process; 

•  Conduct  a  state-offhe-art  study  on 
selected  techniques  of  clinical 
management  of  individuals  with  severe 
brain  injuries: 

•  Develop  and  document  one  or  more 
rehabilitation  techniques  suitable  for 
consideration  at  an  NIDR  sponsored 
consensus  conference:  and 

•  Serve  as  a  national  resource  for 
information  and  referral  on 
rehabilitation  in  severe  traumatic  brain 
injury. 

RR  TC  in  Psychological  and  Social 
Adjustment  and  Community  Integration 
in  TBI 

The  increasing  frequency  with  which 
TBI  individuals  recover  function  and 
can  return  to  some  level  of  living  in  the 
community — either  independently  or 
with  special  support  systems — focuses 
attention  on  the  need  for  more 
knowledge  about  the  most  effective 
mechanisms  to  promote  independent 
living,  employment,  and  community 
integration.  A  definite  priority  in  this 
area  is  a  focus  on  the  behavior 
management,  community  reintegration. 
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and  social  adjustment  of  individuals 
with  TBI  of  all  degrees  of  severity.  There 
is  also  a  definite  need  for  an  information 
ddtabase  on  rehabilitation  research  in 
TBI  as  well  as  an  information  re.source 
on  available  services  and  resources. 
This  priority  emphasizes  the 
establishment  of  a  cooperative 
database,  which  wilt  include  data  from 
all  NIDRR-supporled  research  efforts  in 
traumatic  brain  injury,  and  the 
dissemination  of  research -based 
information. 

A  program  of  coordinated, 
interdisciplinary  research  and  training  is 
needed  to  develop  and  disseminate 
rehabilitation  approaches  to  promoting 
psychological  adjustment  independent 
living,  employment,  and  community 
integration  for  individuals  with  head 
injury.  A  <:ritical  element  of  any  Center 
to  be  funded  under  this  priority  will  be 
the  involvement  of  individuals  with 
disabilities  and  their  famiiies  in  the 
planning,  conduct  and  review  of  the 
research  and  related  activities. 

An  absolute  priority  is  proposed  for 
Htt  RRTC  in  p«ychotogical  adjustment 
and  coounuaity  inlegration  in  TBi  that 
wilk 

•  Conduct  studies  on  all  aspects  of 
psychological  and  social  adjustment  aod 
behavior  nwinagemenl  in  TBL  including 
family  education  and  participation,  in 
order  lo  develop  effective  rehabilitation 
techniques; 

•  Evaluate  current  models,  and 
develop  improved  models,  of  community 
reintegration,  including  new  commwnity- 
based  recreational  and  respite  care 
models,  and  models  for  vocational 
preparation,  adjustment,  and 
maintenance: 

•  Develop,  with  other  NIDRR 
research  Centers  and  projects,  including 
the  NIDRR  designated  model  projects 
for  TBI  rehabihlation,  a  coordinated  TBI 
research  database; 

•  Conduct  a  state-of-the-art  study  on 
a  significant  aspect  of  psychological  or 
social  adjustment  or  community 
integration  in  TBL 

•  Develop  and  document  one  or  more 
rehabilitation  techniques  suitable  for 
consideration  at  an  NIDRR-sponsored 
consensus  conference;  and 

•  Serve  as  a  national  resource  and 
information  center  on  all  aspects  of 
psychological  sociaL  community  and 
family  oriented  research  and  service 
delivery  issues. 

RR  TC  in  PrexentJon  and  Treatment  of 

Secondary  Complications  of  Spinal 
Cord  Injury  (SCI) 

The  rehabilitation  community 
throughout  the  world  has  k>Qg 
recognized  the  enormous  ecaaonk 
demands  and  general  societal  Impact 


made  by  the  lifetime  care  needs  of 
persons  with  spmal  cord  injuries.  The 
prevalence  of  spinal  cord  injury  (SCI)  in 
the  United  States  is  estimated  to  be 
between  150.000  and  200.000.  v^ith  8,000- 
10.000  new  spinal  cord  injuries  occurring 
each  year.  While  the  costs  of  lifetime 
care  for  an  individual  with  SCI  are 
considerable,  perhaps  more  imporlant 
dre  the  comproroised  independence  and 
quality  of  life.  Secondary  medical 
complications  are  the  most  debilitating, 
life  threatening,  and  costly  conditions 
associated  with  SCL  often  resulting  in 
extended  acute  care  hospitalization  that 
decreases  the  potential  for  successful 
rehabilitation  and  return  to 
independence. 

A  program  of  coordinated, 
interdisciplinary  research  and  training  is 
needed  to  develop  and  disseminate 
rehabilitation  approaches  to  preventing 
and  treating  secondary  complicatioa* 
from  SCI.  A  critical  element  of  any 
Center  to  be  funded  under  this  priority 
will  be  the  uivolvement  of  individuals 
with  spinal  cord  mjury  and  their 
families  in  the  planning,  conduct  and 
review  of  the  research  and  related 
activities. 

An  absolute  priority  is  proposed  for 
an  RRTC  in  secondary  complications  of 
SCI  that  will 

•  Develop  methods  lo  prevent  and 
treat  secondary  complications  of  spinal 
cord  injury  such  as  deep  vein 
thrombosis,  pulmonary-respiratory 
problems,  autonomic  dysreflexia, 
gastrointestinal  infections,  stress  ulcers, 
ossification,  mass  reflex  spasticity. 
infertility,  genitourinary  infection,  and 
pressure  sores; 

•  Develop  techniques  to  remedy 
psychological  and  social  problems  that 
occur  in  individuals  with  SCI: 

•  Serve  as  a  national  resource  and 
information  center  on  secondary 
complications  of  SCI.  and  establish 
linkages  and  coordinate  with  other 
NIDRR-supported  research  and 
demonstration  activities  in  this  area; 

•  Develop  and  document  one  or  more 
rehabilitation  techniques  suitable  for 
consideration  at  an  NIDRR-sponsored 
consensus  conference:  and 

•  Conduct  at  least  one  state-of-the-art 
study  on  a  significant  aspect  of 
prevention  and  treatment  of  secondary 
complications  of  SCI. 

RR  TC  in  Neural  Recovery  and 

Enhanced  Function  in  SCI 

Rehabilitation  treatments  to  promote 
functional  recovery  and  restoration  after 
spinal  cord  injury  can  make  a  significant 
impact  on  long-term  outcomes  for  the 
individual  with  SCI.  This  priority 
focuses  on  new  rehabilitation 
interventions  lo  increase  neural 


recovery  and  enhance  fuf»clion 
following  impairment. 

A  program  of  coordinated. 
interdisciplinary  researtA  and  training  is 
needed  to  develop  and  disseminate 
rehabilitation  approaches  to  promoting 
restoration  and  maintenaace  of  function 
after  SCI.  A  cntical  element  of  any 
Center  to  be  funded  under  this  priority 
will  be  the  involvement  of  indi\iduals 
with  SCI  and  their  familie.s  in  the 
planning,  conduct,  and  review  of  the 
research  and  related  activities. 

An  absolute  pnority  is  proposed  for 
an  RRTC  in  neural  recover>'  from  SCI 
that  will: 

•  Develop  and  evaluate  therapies  for 
maximizing  neurai  pecover>'  and 
functioning: 

•  Develop,  test  and  validate 
instruments  that  assess  physical 
function  and  predict  rehabilitation 
outcomes; 

•  Ser\'e  as  a  national  resource  and 
information  center  on  all  appropriate 
aspects  of  neural  recovery  and  return  of 
function; 

•  Develop  and  document  one  or  more 
rehabilitation  tediniques  suitable  for 
consideration  at  an  NIDRR-sponsored 
consensus  conference;  and 

•  Conduct  at  least  one  state-of-the-art 
study  on  a  significant  aspect  of  neural 
recovery  and  enhanced  function  of  SCI. 

RRTC  in  Community-Oriented  Services 
in  Sa 

The  improvements  in  acute 
rehabilitative  care  have  resulted  not 
only  in  longer  life  expectancies  for 
individuals  with  SCI,  but  in  a  greater 
likelihood  of  return  to  the  community 
and  enhanced  expectations  for  quality 
of  life  and  work.  A  third  priority  in  the 
area  of  SCI  emphasizes  innovative 
followup  and  health  maintenance 
strategies,  methods  and  resources  for 
commuruty  reintegration  and  social 
parti cipatioit  and  psychological-social- 
vocational  preparation  and  adjustment 
Attention  must  also  be  directed  to  a 
fuller  understanding  of  the  aging  process 
in  spinal  cord  injury. 

A  program  of  coordinated, 
interdiscipUnary  research  and  training  is 
needed  to  develop  and  disseminate 
rehabilitation  approaches  to  promoting 
psychological  adjustment  and 
community  reintegration  after  SCI  A 
critical  element  of  any  Center  tc  be 
funded  under  this  priority  will  be  the 
involvement  of  individuals  with  SCI  and 
their  families  in  the  planning,  conduct, 
and  review  of  the  research  and  related 
activities. 

An  absolute  priority  is  proposed  for 
an  RRTC  in  community-based 
rehabilitation  of  SCI  that  will: 
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•  Develop  and  test  innovative  post- 
acute  rehabilitation  foUowup  models, 
including  programs  of  health 
mamtenance,  to  assure  continued 
rehabilitation;  *    *  • 

•  Develop  and  evaluate  techniques  to 
improve  psychological,  social,  and 
vocational  preparation,  including 
community  reintegration  and 
adjustment,  for  individuals  with  SCI; 

•  Provide  training  to  individuals  with 
SCI  and  their  families  on  home-based 
management  of  pain,  financial 
reimbursements,  health  insurance,  new 
techniques  and  devices  for 
communication,  and  recruitment, 
training,  and  financing  of  personal 
attendants; 

•  Conduct  one  or  more  studies  on  the 
aging  process  in  spinal  cord  injury,  to 
include  the  identification  and 
elucidation  of  changing  needs  for 
medical  care,  psychological  services, 
and  adaptive  equipment; 

•  Serve  as  a  national  SCI  resource 
and  information  center  on  innovations 
in  followup  care,  psychological  and 
social  adjustment,  community 
reintegration,  financial  management, 
management  of  attendant  care, 
vocational  preparation,  and  .  •  ' 
employment; 

•  Develop  and  document  one  or  more 
rehabilitation  techniques  suitable  for 
consideration  at  an  NIDRR-sponsored 
consensus  conference;  and 

•  Conduct  at  least  one  state-of-the-art 
study  on  a  significant  aspect  of 
community-oriented  services  in  spinal 
cord  injury. 

Invitation  to  Comment 

Interested  parties  are  invited  to 
submit  comments  and  recommendations 
regarding  these  priorities.  All  comments 
submitted  in  response  to  these  proposed 
priorities  will  be  available  for  public 
inspection  during  and  after  the  comment 
period  in  Room  3070,  Mary  E.  Switzer 
Building,  330  C  Street,  SW..  Washington, 
DC,  between  the  hours  of  8:30  a.m.  and 
4;00  p.m..  Monday  through  Friday  of 
each  week  except  Federal  holidays. 

(Catalog  of  Federal  Domestic  Assistance  No. 
84.133B.  National  Institute  on  Disability  and 
Rehabilitation  Research) 
(20  U.S.C.  761a.  762) 
Dated:  May  22. 1987. 

WHliam  I.  B«nnett,  *•        ''".''^/,  ^\ 

Secretary  of  Education. 

(FR  Doc.  87-12889  Filed  6-4-87;  8:45  am) 


[CFDANo.:84.1M] 

Inviting  Applications  for  New  Award* 
Under  the  Drug-Free  Schools  and 
Comnf^unities— Regional  Centers 
Program  for  Fiscal  Year  1987 

Purpose:  Provides  awards  to  public  or 
private  organizations,  institutions,  or 
agencies,  or  to  individuals  to  establish 
and  maintain  five  regional  alcohol  and 
drug  abuse  education  and  prevention 
centers.  The  primary  purpose  of  each 
center  is  to  help  schools  and 
communities  eliminate  alcohol  and  drug 
abuse  by  young  people. 
Deadline  for  Transmittal  of 

Applications:  August  7, 1987 
Applications  Available:  June  10, 1987 
Available  Funds:  Approximately  $8.5 

million 
Estimated  Range  of  Awards:  $1.5 — 2 

million 
Estimated  Average  Size  of  Awards:  $1.7 

million 
Estimated  Number  of  Awards:  5 
Project  Period:  Up  to  36  months 

Applicable  Regulations:  (a) 
Regualtions  governing  the  Drug-Free 
Schools  and  Communities — Regional 
Centers  Program  as  proposed  to  be 
codified  in  34  CFR  Part  235.  (A  notice  of 
proposed  rulemaking  for  proposed  Part 
235  was  published  in  the  Federal 
Register  on  March  18.  1987  at  52  FR  8570. 
Applicants  should  prepare  their 
applications  based  on  the  proposed 
reguations.  If  there  are  any  substantive 
changes  made  in  the  regulations  when 
published  in  final  form,  applicants  will 
be  given  the  opportunity  to  amend  or 
resubmit  their  applications);  and 
(b)  The  Education  Department 
General  Administrative  Regulations 
(FJDGAR)  (34  CFR  Paris  74,  75,  77  and 
78). 

For  Applications  or  Information 
Contact:  Mr.  Allen  King,  OESE  Drug- 
Free  Schools  Task  Force.  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  SW.  Room  2135,  Washington, 
DC  20202.  Telephone:  (202)  732-4599. 
Program  Authority:  20  U.S.C.  4645. 

Dated:  lune  3. 1987. 
Lois  A.  Bowman, 

Acting  Assistant  Secretory  for  Elementary 
and  Secondary  Education. 
[FR  Doc  87-12992  Piled  6-4-87;  8:45  am) 
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for  award  of  a  cooperative  agreement. 
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department  of  energy 

Award  of  Cooperation  Agreement  for 
the  Operation  of  the  laboratory  for 
Plasma  Studies;  Restricted  EUgibillty 

agency:  Department  of  Energy.  Nevada 
Operations  Office. 


summary:  doe  announces  that 
pursuant  to  the  DOE  Financial 
Assistance  Rules.  10  CFR  600.7(b).  it  is 
restricting  eligibility  for  the  award  of  a 
cooperative  agreement  for  the  operation 
of  the  Laboratory  for  Plasma  Studies 
and  the  performance  of  inerlial  fusion 
research. 

PROJECT  SCOPE:  This  award  will 
primarily  support  the  operation  of  the 
Laboratory  for  Plasma  Studies  and  the 
planning  and  performance  of  original, 
basic  research  underiying  the  scientific 
and  technological  base  related  to 
intense  light  ion  beams.  The  objectives 
of  the  project  are:  (1)  To  conduct 
research  to  enhance  the  science  and 
technology  base  related  to  extractor 
diode,  namely  the  beam  focusing  studies 
and  the  exploding  metal  foil  anode 
plasma  source;  (2)  light  ion  inertial 
confinement  fusion  includes  barrel 
diode  research  and  spectroscopic 
studies  of  ion  diodes  which  concentrates 
on  resonance  fiuorescence  spectroscopy 
experiments  to  measure  the  electric  field 
profile;  (3)  to  evaluate  promising,  low- 
cost  driver  technology  options  for 
commercial  inertial  fusion  applications; 
(4)  to  provide  the  assistance  necessary 
to  maintain  trained  scientists  to  meet 
the  nations  future  science  and 
technology  needs  related  to  intense  light 
ion  beams.  The  benefits  to  How  from 
this  project  include  the  promotion, 
stimulation,  and  support  of  related 
technologies  for  the  advancement  of 
inertial  fusion  concepts. 

Eligibility  for  the  award  of  this 
cooperative  agreement  is  being  limited 
to  Cornell  University  because  the 
Laboratory  for  Plasma  Studies  is  the 
only  facility  with  the  UON  Accelerator 
which  is  one  module  of  the  Particle 
Beam  Fusion  Accelerator  I  at  Sandia 
National  Laboratory.  The  team  of  this 
cooperative  agreement  award  will 
commence  on  July  1. 1987.  and  end  on 
June  30, 1992.  The  total  estimated  cost  of 
this  award  is  $2,000,000. 
FOR  FURTHER  INFORMATION  CONTACT: 
U.S.  Department  of  Fjiergy.  Nevada 
Operations  Office.  Attn:  Robert  E. 
Clemensen.  P.O.  Box  14100.  Us  Vegas, 
NV  89114-4100. 

Issued  in  Las  Vegas.  Nevada,  on  May  22. 
10fl7. 

Thomas  R.  Clark. 
Manager 

[FR  Doc.  87-12836  Rled  6-4-87;  8:45  am) 
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Western  Area  Power  Administration 

Boulder  Canyon  Project;  Rate  Order, 
Confirmation  and  Approval 

AGENCY:  Western  Area  Power 
Administration.  DOE. 
ACTION:  Notice  of  a  rate  order — Boulder 
Canyon  Project  power  rates. 

summary:  Notice  is  hereby  given  of  the 
confirmation  and  approval,  by  the 
Under  Secretary  of  the  Department  of 
Energy,  of  Rate  Order  No.  WAPA-34  for 
placing  power  rates  into  effect  on  an 
interim  basis  for  the  sale  of  power  from 
the  Boulder  Canyon  Project  by  the 
Western  Area  Power  Administration 
(Western). 

The  Base  Charge  identified  in  10  CFR 
Part  904.  "General  Regulations  for  the 
Charges  for  the  Sale  of  Power  From  the 
Boulder  Canyon  Project"  (51  FR  43124. 
November  28, 1986)  (1986  General 
Regulations)  which  provide  the  basic 
revenue  requirements  for  the  Boulder 
Canyon  Project  (BCP).  consists  of  an 
energy  rate  of  3.410  mills  per 
kilowatthour  (kWh)  and  a  capacity  rate 
of  $.75  per  kilowatt/month.  The  Lower 
Basin  Development  Fund  Contribution 
Charge  identified  in  the  1986  General 
Regulations,  which  provides  for  the 
contributions  to  the  Lower  Colorado 
River  Basin  Development  Fund,  consists 
of  an  energy  rate  of  4.5  mills  per  kWh  to 
purchasers  in  Arizona  and  2.5  mills  per 
kWh  to  purchasers  in  California  and 
Nevada. 

The  rate  order  contains  further 
explanations  of  the  rate  development, 
discussions  of  the  principle  factors 
supporting  the  decisions  concerning  the 
rates,  and  responses  to  the  major 
comments  and  criticisms  offered  during 
the  rate  adjustment  proceeding. 
EFFECTIVE  DATE:  The  rates  will  become 
effective  on  an  interim  basis  on  June  1. 
1987.  that  being  the  first  day  of  the  June 
1987  billing  period.  As  a  result  of  the 
extensive  comments  received  from 
customers,  and  the  consequent 
development  of  additional  power     . 
repayment  studies  coupled  with  the 
critical  need  to  place  a  new  rate  in 
effect  by  June  1, 1987.  or  have  no  rate 
(present  or  provisional)  in  effect  for 
power  sold  beginning  June  1. 1987.  it  is 
necessary,  in  order  to  avoid  financial 
difficulties,  that  the  provisional  rates  be 
placed  into  effect  by  June  1, 1987. 
Therefore,  the  provisional  rates  shall 
become  effective  less  than  30  days  after 
the  Under  Secretary's  decision,  as 
permitted  by  903.21  of  the  Procedures  for 
Public  Participation  in  Power  and 
Transmission  Rate  Adjustments  and 
Extensions.  50  FR  37835.  September  18. 
1985. 


FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Thomas  A.  Hine.  Area  Manager, 

Boulder  City  Area  Office.  Western 
Area  Power  Administration.  P.O.  Box 
200,  Boulder  City.  NV  89005,  (702)  477- 
3202 

Mr.  Conrad  K.  Miller,  Chief.  Rates  and 
Statistics  Branch,  Western  Area 
Power  Administration,  P.O.  Box 
3402,Golden,  CO  80401.  (303)  231-1535 

Mr.  Ronald  K.  Greenhalgh,  Assistant 
Administrator  for  Washington 
Liaison,  Western  Area  Power 
Administration,  Room  8G061, 
Forrestal  Building.  1000  Independence 
Avenue  SW.,  Washington,  DC  20585 
(202)  586-5581. 

SUPPLEMENTARY  INFORMATION:  By 

Amendment  No.  1  to  Delegation  Order 
No.  0204-108,  effective  May  30. 1986  (51 
FR  19744,  May  30, 1986),  the  Secretary  of 
Energy  delegated: 

1.  To  the  Administrator  of  Western  on 
a  non-exclusive  basis  the  authority  to 
develop  power  and  transmission  rates: 

2.  To  the  Under  Secretary  of  the 
Department  of  Energy  on  a  non- 
exclusive basis  the  authority  to  confirm, 
approve,  and  place  such  rates  in  effect 
on  an  interim  basis;  and 

3.  To  the  Federal  Energy  Regulatory 
Commission  on  an  exclusive  basis  the 
authority  to  confirm,  approve,  and  place 
in  effect  on  a  final  basis,  remand,  or 
disapprove  such  rates. 

The  proceeding  for  the  proposed 
power  rates  and  a  75-day  customer 
consultation  and  comment  period  were 
initiated  on  January  21. 1987,  with  a 
notice  in  the  Federal  Register  at  52  FR 
2280.  The  January  21  notice  announced  a 
public  information  forum  on  February  3. 
1987,  and  a  public  comment  forum  on 
March  16,  1987.  On  January  23.  1987, 
letters  were  sent  to  customers  and 
interested  parties  briefly  describing  the 
public  process  and  setting  out  the  dates 
for  the  public  information  forum  and  the 
public  comment  forum.  Written 
comments  were  accepted  through  April 
6, 1987. 

All  public  comments  received  have 
been  considered  in  the  preparation  of 
the  rate  order.  Rate  Order  No.  WAPA- 
34  confirming  and  approving  power 
rates  on  an  interim  basis  is  hereby 
issued,  and  the  rates  will  be  promptly 
submitted  to  the  Federal  Energy 
Regulatory  Commission  for  confirmation 
and  approval  on  a  final  basis. 

Issued  at  Washington,  DC,  May  20. 1987. 
Joseph  F.  Salgado. 
Under  Secretary. 


United  States  Department  of  Energy 
Under  Secretary 

In  the  matter  of:  Western  Area  Power 
Administration.  Boulder  Canyon  Project 
Power  Rates 

Order  Confirming.  Approving,  and 
Placing  Power  Rates  in  Effect  on  an 
Interim  Basis 

Rate  Order  No.  WAPA-34 

May  2a  1987. 

Pursuant  to  section  302(a)  of  the 
Department  of  Energy  (DOE) 
Organization  Act,  42  U.S.C.  7101.  et  seq.. 
the  power  marketing  functions  of  the 
Secretary  of  the  Inferior  and  the  Bureau 
of  Reclamation  (Reclamation)  under  the 
Reclamation  Act  of  1902.  43  U.S.C.  372, 
et  seq..  as  amended  and  supplemented 
by  subsequent  enactments,  and 
particularly  section  9(c)  of  the 
Reclamation  Act  of  1939.  43  US.C. 
485h(c),  and  acts  specifically  applicable 
to  the  Boulder  Canyon  Project,  were 
transferred  to  and  vested  in  the 
Secretary  of  Energy.  By  Amendment  No. 
1  to  Delegation  Order  No.  0204-106, 
effective  May  30. 1986  (51  FR  19744,  May 
30, 1986).  the  Secretary  of  Energy 
delegated:  (1)  The  authority  on  a  non- 
exclusive basis  to  develop  power  and 
transmission  rates  to  the  Administrator 
of  the  Western  Area  Power 
Administration  (Administrator);  (2)  the 
authority  on  a  non-exclusive  basis  to 
confirm,  approve,  and  place  such  rates 
in  effect  on  an  interim  basis  to  the 
Under  Secretary  of  the  Department  of 
Energy  (Under  Secretary):  and  (3)  the 
authority  on  an  exclusive  basis  to 
confirm,  approve,  and  place  in  effect  on 
a  final  basis,  remand,  or  disapprove 
such  rates  to  the  Federal  Energy 
Regulatory  Commission  (FERC).  This 
rate  order  is  issued  pursuant  to  such 
delegations  to  the  Administrator  and  the 
Under  Secretary,  and  the  Procedures  for 
Public  Participation  in  Power  and 
Transmission  Rate  Adjustments  and 
Extensions  for  the  Alaska  Power 
Administration.  Southeastern  Power 
Administration.  Southwestern  Power 
Administration,  and  Western  Area 
Power  Administration  (Western)  at  10 
CFR  Part  903,  published  at  50  FR  37835 
on  September  18. 1985,  with  corrections 
published  at  50  FR  48075,  November  21, 
1985. 

Background 
Project  History 

The  Boulder  Canyon  Project  was 
authorized  for  construction  by  the 
Boulder  Canyon  Project  Act  (Project 
Act)  on  December  21. 1928  (45  U.S.C. 
614,  et  seq.).  The  Project  Act  provided 
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for  a  dam  to  be  buiM  in  either  Black  or 
Boulder  Canyon  located  on  lh«  Colorado 
River  adjacent  to  the  Arixona/Nevada 
border  The  dam  waj  built  (or  the 
expressed  purposes  of:  (1)  ControUmx 
the  flooding  in  the  lower  regions  of  the 
Colorado  River  drainage  system.  (2) 
improving  navigafjon  of  the  Colorado 
River  and  its  tnbutunes.  (.3)  regulating 
the  Colorado  River,  while  providing 
storage  and  delivery  of  the  stored  wafer 
for  the  reclamation  of  public  lands,  and 
(4)  generating  electncal  energy  as  a 
means  of  making  the  BCP  a  self- 
supporting  and  financially  solvent 
undertaking,  (ingress  authorized  the 
Secretary  of  the  Depdrtmenf  of  the 
Treasury  (Treasury)  to  advance  up  to 
$1B5  million  to  the  Secretary  of  the 
Interior  to  provide  for  the  construction 
of  the  dam.  powerplant.  and  related 
features;  $25  million  of  the  $165  million 
was  allocated  lo  flood  control. 

Construction  of  Boulder  Dam  in  Black 
Canyon  of  the  Colorado  River  began  in 
1930,  and  the  fir»l  generating  unit  of  the 
powerplant  went  into  service  in  1937. 
Upon  completion  of  the  dam, 
appurtenant  works,  generatmg 
equipment,  and  a»so<:iated  electrical 
facilities,  the  BCP  power  wai  sold  to 
contractors  in  the  States  of  Arizona. 
California,  and  Nevada,  The  initial 
power  rates  for  the  B('P  power  were 
considered  excessive  by  the  contractors, 
and  they  requested  a  rate  reduction. 
Agreements  were  reached  and 
legislation  introduced  to  adjust  the  rates 
for  the  BCP  power. 

The  Project  Act  was  modified  in  1940 
by  the  Boulder  Canyon  Project 
Adjustment  .Act  (Adju.tfmpnt  Act),  (43 
U.S.C.  618. 1't  seq  |.  The  Adtustment  Act. 
among  other  things,  authorized  the 
Secretary  of  the  Interior  to  promulgate, 
and  to  put  info  effect,  power  rates  based 
upon  a  repayment  period  from  [une  1. 
1937,  to  May  31. 1987:  reduced  the 
interest  rate  from  4  percent  to  3  percent 
per  annum  on  unpaid  Treasury 
advances:  required  annual  payments  to 
the  States  of  Arizona  and  Nevada  in  lieu 
of  taxes  levied:  and  deferred  without 
interest  until  June  1. 1987.  the  repayment 
of  the  $25  million  allocated  to  flood 
control. 

The  Secretary  of  the  Interior,  pursuant 
to  the  Adjustment  Act.  promulgated 
general  regulations  for  the  charges  for 
the  sale  of  power  from  the  Boulder 
Canyon  Project  entitled  "General 
Regulations  For  Generation  and  Sale  of 
Power  in  Accordance  with  the  Boulder 
Canyon  Project  Adjustment  Act, "  May 
20. 1941  (1941  f.eneral  Regulations),  for 
the  period  ending  May  31. 1987. 


As  the  end  of  the  SO-year  term  of  the 
original  (X>ntract8  approached, 
controversy  developed  among  the  BCP 
contractors  over  renewal  rights  to  BCP 
power,  and  hligation  resulted. 
Compromises  were  reached  and 
embodied  in  the  legislation  entitled  the 
•Hoover  Power  Plant  Act  of  1984"  (UPP 
Act)  (43  use.  619.  e'fi^  ). 

The  centerpiece  of  the  HPP  Act  was 
the  increase  of  the  output  capability  of 
the  existing  generating  and  associated 
electrical  equipment  at  the  BCP.  This 
program,  referred  to  as  the  uprating 
program,  would  be  funded  by  certain 
BCP  contractors  who  would  advance 
funds  to  Reclamation.  Tho»e  funds 
advanced  would  be  returned  to  such 
contractors  through  credit*  on  theu- 
monthly  power  bills.  The  HPP  Act  also 
provided  for  additional  advar»ces  from 
the  Treasury  to  improve  vtsilor  facilities 
,it  the  BC:P,  and  required  certain  charges 
to  be  added  to  the  rates  for  electncal 
power  from  the  BCP  and  the  resultant 
revenue  transferred  lo  the  Lower 
Colorado  River  Basin  Developm.:!it 
Fund  (Development  Fund). 

The  BCI's  power  is  to  be  sold  to 
contractors  located  in  the  States  of 
Arizona,  California,  and  Nevada,  in 
accordance  with  the  Conformed  General 
Consolidated  Power  Marketing  Criteria 
or  Regulations  for  Boulder  City  Area 
i'rojects  (Conformed  Criteria)  (49  FR 
50582.  December  28,  1984),  beginning  on 
June  1. 1987. 

Due  lo  the  numerous  requirements  set 
out  m  the  HIT  Act  arwl  the  earlier 
separation  of  the  Fed»-ral 
responsibilities  relating  to  Hoover  Dam 
between  Reclamation  and  Westerri, 
both  agencies  promulgated  new 
regulations  governing  their  respective 
responsibilities  at  the  BCP  after  June  1. 
1987.  Reclamation  adopted  43  CFR  Part 
431,  "General  Regulations  for  Power 
Generation,  Operation.  Maintenance, 
and  Replacement  at  the  Boulder  Canyon 
Project.  Arizona/Nevada" 
fReclamattons  General  Regulations)  (50 
VR  23960,  )uly  1.  1986).  Western  adopted 
in  C  FR  Pan  9()4.    (ieneral  RcKulalions 
for  the  Charges  for  the  Sale  of  Power 
from  the  Boulder  Canyon  Project    (1986 
General  Regulations)  (51  FR  43124. 
November  28. 1986).  These  regulations 
supersede  the  1941  General  Regulations 
which  terminate  on  May  31. 1987. 

Power  Repayment  Study 

The  basis  for  charges  for  capacity  and 
energy,  generated  and  sold  from  the 
BCP,  is  set  out  in  the  1988  General 
Regulations.  In  accordance  with  the  1986 
General  Regulations.  Western,  in 
conjunction  with  Reclamation, 
developed  the  data  utilized  In  the  power 


repayment  analysis.  The  purpose  of  the 

power  repayment  analysis  is  to  project  a 
level  of  annual  revenues  suffioent  to 
repay  all  costs  and  obhgations  of  the 
BCP  during  the  repayment  penod  m 
accordance  with  applicable  Laws. 
regulations,  policies,  and  directives. 
(Throughout  this  ratesetting  process. 
power  repayment  study  (PRS)  and 
repayment  analysis  are  used 
interchangeably.) 

Pertinent  sections  of  the  1986  General 
Regulations  are  referenced  below: 

Section  904.8 

The  charge  for  Capacity  and  Firm  Fjiergy 
from  the  Project  shall  be  composed  of  two 
separate  charges:  a  charge  to  provide  for  the 
basic  revenue  requirements,  as  identified  in 
pamgraphs  (bt,  (r).  «r>d  (d1  of  i  904  5  of  these 
( .eneral  Retaliations  (Base  Charjj*)  and  a 
tharxe  to  provvde  the  gurplu*  revenu*  for  the 
Uwer  Colorado  River  Basin  Development 
Fund  rontnbution.  ai  identlfifd  in  paragraph 
(e)  of  \  a04  5  of  these  trfneral  Reguialtong 
(Lower  tUsin  Dtvi-ioprntnl  Fond 
ConUibution  Charge). 

Section  904  7 

(a)  The  Base  Charye  shall  be  developed  by 
the  Administrator  and  promuJjialed  in 
acx:ordanc«  wilh  apprcpnate  IXIK 
regulation*  The  Ba»«  Charge  shall  be 
composed  of  a  capacity  component  and  an 
energy  component. 

(bl  The  capacity  component  of  the  Base 
Charge  shall  b«  a  dollar  per  kilowattmonth 
amount  determined  by  (1)  multiplying  the 
estimated  average  annual  revenue 
requirement  developed  pursuant  to 
paragraphs  (b).  (c).  and  jdl  of  }  904  5  of  these 
General  Regulations  by  50  percent.  |2) 
dividing  the  result  of  that  multiphcation  by 
the  estimated  average  annual  kW  ranng  of 
the  Project,  and  (31  dividing  the  quolieni  by 
12.  The  toial  estunated  kVV  rating  will  be 
based  on  the  powerplant  output  c^apaWlity     •' 
with  all  units  in  service  at  498  feel  of  net 
effective  head  or  1.951,000  kW.  whichever  is 
less  The  capacity  component  of  the  Baw 
Charjte  shall  be  applied  each  billing  period  lo 
each  kW  of  rated  output  lo  which  each 
Contractor  is  entitled  by  Contract. 
Ad|u»lment8  U>  the  applitijtion  of  the 
capacity  component  shall  be  made  during 
outages  which  cause  significant  reductions  in 
capacity  as  provided  by  the  Contract. 

(c)  The  energy  component  of  the  Base 
Charge  shall  be  a  mills  per  kWh  amount 
determined  by  (1)  multiplying  the  estimated 
average  annual  revenue  requirements 
developed  pursuant  to  paragraph*  |b).  (c). 
and  (d)  of  t  904  5  of  theae  General 
RegulatKms  by  50  percent  and  (2)  dividing  the 
results  of  thjit  muUiplication  by  the  average 
annual  kU  h  estimated  to  be  available  from 
the  Project.  The  energy  component  of  the 
Base  Charge  shall  be  applied  to  each  kWh 
made  available  to  each  ContrBclcn-  as 
provided  for  by  Contract,  except  for  the 
energy  purchased  by  Western,  at  the  request 
of  a  Contractor,  to  meet  that  Cxwitrartor  s 
deficiency  m  Firm  Energy,  pursuant  to  section 


105(a)(2)  of  the  Hoover  Power  Plant  Act  (43 
U.S.C.  619(a)(2))  and  section  F  of  the 
Conformed  Cntena.  and  that  Contractor's 
Uprating  Program  credit  carryforward,  as 
provided  by  Contract. 

(d)  Application  of  the  Base  Charge  to 
capacity  and  energy  overruns  will  be 
provideld  for  by  Contract.  Tlie  capacity 
component  and  the  energy  component  of  the 
Base  Charge  shall  be  applied  each  billing 
period  for  each  Contractor 

(e)  The  Base  Charge  shall  be  reviewed 
annually  The  Base  Charge  shall  be  adjusted 
either  upward  or  downward,  when  necessary 
and  administratively  feasible,  to  assure 
sufficient  revenues  to  effect  payTnent  of  all 
costs  and  financial  obligations  associated 
with  the  Project  pursuant  to  paragraphs  (b). 
(c).  and  (d)  of  5  904  5  of  these  General 
Regulations.  The  Administrator  shall  provide 
all  Contractors  an  opportunity  to  comment  on 
any  proposed  adjustment  to  the  Base  Charge 
pursuant  to  the  DOE's  power  rate  adjustment 
procedures  then  in  effect. 

Section  904.8 

(a)  The  Lower  Basin  Development  Fund 
Contribution  Charge  will  be  developed  by  the 
Administrator  of  Western  on  the  basis  that 
the  equivalent  of  4Vi  mills  or  2Vi  mills  per 
kWh,  as  appropriate,  required  to  be  included 
in  the  rates  charged  to  purchasers  pursuant  to 
section  1543(c)(2)  of  the  Basin  Act.  as 
amended  by  the  Hoover  Power  Plant  Act, 
shall  be  collected  from  the  energy  sales  of  the 
Project. 

(b)  The  Lower  Basin  Development  Fund 
Contribution  Charge  shall  be  applied  to  each 
kWh  available  to  each  Contractor,  as 
provided  for  by  Contract,  except  for  the 
energy  purchased  by  Western  at  the  request 
of  a  Contractor  to  meet: 

(1)  That  Contractors  deficiency  in  Firm 
Energy,  pursuant  to  section  105(a)(2)  of  the 
Hoover  Power  Plant  Act  (43  U.S.C.  619(a)(2) 
and  section  F  of  the  Conformed  Criteria:  and 

(2)  That  Contractor's  Uprating  Program 
credit  carryforward  as  provided  by  Contract. 
A  4"^  mills  per  kWh  charge  shall  be  applied 
to  each  kWh  made  available  to  an  Arizona 
Contractor,  and  a  2Vi  mills  per  kWh  charge 
shall  be  applied  to  each  kWh  made  available 
to  a  California  or  Nevada  Contractor 
provided,  that  after  the  repayment  penod  of 
the  Centra!  Arizona  Project,  a  2Vj  mills  per 
kWh  charge  shall  be  applied  to  each  kWh 
made  available  to  the  Arizona.  California, 
and  Nevada  Contractors.  The  Lower  Basin 
Development  Fund  Contribution  Charge  shall 
be  applied  lo  energy  overruns.  The  L.ower 
Basin  Development  Fund  Contribution 
Charge  shall  be  applied  each  billing  period 
for  each  Contractor.  *.. 

Section  904.10 

(c|  The  charge  for  all  Excess  Energy  shall 
he  the  charge  for  Boulder  Canyon  Project 
Firm  Energy  existing  at  the  time  the  Excess 
Elnergy  is  made  available  to  the  Contractor, 
including  the  appropnate  Lower  Basin 
Development  Fund  Contribution  Charge. 

The  BCP  Provisional  PRS 
(subsequently  defined)  was  prepared 
following  the  guidelines  set  out  in  the 
1986  General  Regulations.  The  Base 
Charge  capacity  and  energy  rates  are 


necessarj'  to  recover  the  costs 
associated  with  the  BCP.  The  Lower 
Basin  Development  Fund  Contribution 
Charge  is  necessary  to  collect  the 
revenues  required  by  section  1543(c)(2) 
of  the  Colorado  River  Basin  Project  Act 
(43  U.S.C.  1501.  erseg). 

Public  Notice  and  Comments 

The  procedures  for  public 
participation  for  rate  adjustments  as  set 
forth  in  10  CFT^  Pari  903  have  been 
followed  in  the  development  of  these 
rates.  The  following  discussion 
summarizes  the  steps  Western  took  to 
assure  involvement  of  interested  parties 
in  the  rate  process: 

1.  An  informal  meeting  was  held  on 
)anuary  15. 1987,  with  the  BCP 
contractors  and  their  representatives, 
and  Reclamation  and  Western 
personnel  to  discuss  the  methods, 
assumptions,  and  processes  to  be 
utilized  in  the  development  of  the  BCP 
repayment  analysis. 

2.  A  Federal  Register  notice  (52  FR 
2280.  January  21, 1987)  initiated  the 
public  proceedings,  announced  the 
proposed  power  rates,  and  began  the  75- 
day  consultation  and  comment  period. 

3.  On  January  23, 1987,  letters  were 
sent  to  contractors  and  interested 
parties  briefly  describing  the  public 
process  and  setting  out  dates  for  the 
public  information  and  comment  forums. 

4.  A  public  information  forum  was 
held  on  February  3, 1987.  Western's 
representatives  presented  an  ovei^iew 
of  the  assumptions,  methods,  and 
processes  of  the  PRS  (Appendix  A)  used 
in  developing  the  BCP  rates  proposed  in 
the  January  21. 1987,  notice  and  the 
rationale  behind  it.  In  response  to  some 
contractor's  informal  comments 
received  by  Western,  a  sensitivity  study 
(a  PRS  utilizing  alternative  assumptions) 
was  included  in  the  Boulder  Canyon 
Project  Proposed  Power  Rates  brochure 
(Appendix  C)  handed  out  at  the  forum. 

5.  At  the  request  of  the  BCP 
contractors,  an  informal  meeting  was 
held  on  February  26, 1987,  to  discuss 
various  items  presented  by  Western  at 
the  public  information  forum. 

6.  On  March  11, 1987,  letters  were  sent 
to  contractors  and  other  interested 
parties  transmitting  a  requested  "Pinch- 
point"  PRS  (a  Pinch-point  PRS  is  an 
alternative  study  that  is  based  on  the 
concept  that  all  expenses  and  required 
principal  payments  are  satisfied 
annually  when  due  throughout  the 
repayment  period). 

7.  A  public  comment  forum  was  held 
on  March  16,  1987.  Responses  to 
comments  made  at  the  forum  are 
presented  in  the  "Discussion"  section  of 
this  document. 


Certification  of  Rates 

Western  markets  power  and  energy 
from  the  BCP  at  the  lowest  possible 
rates  consistent  with  sound  business 
principles.  The  Administrator  has 
certified  that  the  BCP  power  rates  as  set 
out  herein  are  the  lowest  possible  rates 
consistent  with  sound  business 
principles  and  applicable  laws. 

Discussion 

This  section  provides  the  issues 
presented  by  commentors  and 
Western's  responses  to  those  comments. 
The  issues  are  arranged  by  topic  as 
follows: 

1.  Ratemaking  Methodology. 

2.  Repayment  Study  FormaL 

3.  Repayment  Study  Period. 

4.  Visitor  Facilities  Repayment 

5.  Application  of  Accumulated 
Surplus. 

6.  Uprating  Program  Debt  Service. 

7.  Replacements. 

8.  Operation  and  Maintenance 
Expenses. 

9.  Hydrology  and  Energy  Forecasts. 

10.  Other. 

A  number  of  commentors  raised 
issues  about  the  computer  programming 
utilized  in  the  Appendix  A  PRS.  A  new 
computer  program  will  need  to  be 
developed  in  order  to  address  such 
issues.  With  the  time  available.  Western 
is  not  in  a  position  to  develop  a  new 
program  which  meets  those  elements  of 
the  program  identified  in  the  comments. 
Western  has  attempted  to  recognize  and 
include  all  such  elements  which  actually 
affect  the  rate  by  making  adjustments  to 
the  existing  program.  A  new  computer 
program  will  be  developed  before  the 
October  1,  1988,  rate  analysis  which  will 
include  the  modifications  indicated  in 
the  following  discussion. 

Various  PRSs  are  referenced  in  this 
order.  They  are  identified  as  follows: 

(1)  Appendix  A — This  PRS  was  the 
basis  for  the  rate  proposed  by  Western 
in  its  notice  of  the  rate  adjustment  in  the 
Federal  Register  (52  FR  2280,  January  21» 
1987).  and  was  included  in  the  Boulder 
Canyon  Project  Proposed  Power  Rate 
brochure  as  Appendix  A. 

(2)  Appendix  C — This  PRS,  which  was 
prepared  subsequent  to  the  Appendix  A 
PRS,  was  included  in  the  BCP  Proposed 
Power  Rate  brochure  as  Appendix  C. 

(3)  Pinch-point— This  PRS  of  March 
10, 1987,  is  an  alternative  study  based 
on  the  concept  that  annual  expenses 
and  required  debt  payments  were  made 
when  due.  This  PRS  was  transmitted  to 
all  BCP  interested  parties  on  March  11. 
1987, 

(4)  Provisional — This  PRS,  upon  which 
the  rates  in  this  order  are  set, 
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incorporates  suggested  changes  made  by 
commentors  and  adopted  by  Western. 

One  or  more  of  these  PRSg  may  be 
referred  to  m  West»;rn'9  discussion  of 
the  comments  received  which  follows. 

1.  Ratemaking  Methodology 

Issue:  Commentors  stated  that 
Western  should  review  its  ratemaking 
criteria  and  establish  clearer  guidelines. 
A  comment  was  made  that,  based  upon 
large  swings  in  the  rates  and  total  dollar 
amounts  developed  in  several  of 
Western's  PRSs,  Western  should  spell 
out  in  "clear  prose"  the  ratemaking 
criteria. 

Response:  Interested  parties  made 
comments,  as  part  of  the  public  process, 
that  Western  had  not  followed 
applicable  regulations,  orders,  and 
guidelines  in  developing  the  first  few 
PRSs.  Western  agreed  with  some  of  the 
comments  which  resulted  in  the 
development  of  additional  PRSs  that 
conformed  to  the  applicable  regulations, 
orders,  and  guidelines.  The  fact  thai 
more  than  one  PRS  (and  resulting  rate 
and  revenue  projection)  was  developed 
does  not  mean  that  the  ratemaking 
criteria  are  not  sufficiently  clear,  rather, 
the  development  of  more  than  one  PRS 
is  a  function  of  attempting  to  apply  a 
number  of  rules  from  the  Conformed 
Criteria,  the  UPP  Act,  the  1986  General 
Regulations,  the  DOE  Order  RA  6120.2 
Power  Marketing  Administration 
Financial  Reporting  (RA  6120.2).  and  the 
power  sales  contract  to  a  very  complex 
factual  matter. 

Western  believes  that  the  public 
record  since  beginning  the  process  of 
marketing,  allocating,  negotiating,  and 
contracting  for  the  power  from  the  BCP 
for  the  period  beginning  June  1.  1987. 
sets  out  Western's  position  on  the 
repayment  and  ratcseltmg  criteria  for 
the  BCP.  The  Conformed  Criteria,  the 
UPP  Act,  the  19fl6  General  Regulations. 
RA  6120.Z  and  the  power  sales 
contracts,  in  addition  to  the  public 
record  in  this  matter,  provide 
documentation  of  the  criteria  and 
procedures  for  the  setting  of  power 
rates.  Additional  clarification  of  the 
ratemaking  criteria  may  be  made  during 
the  next  ratesetting  process. 

The  comments  received  in  the  entire 
public  process  mtrntioned  above  have 
demonstrated  the  value  of  all  parties' 
participation  in  order  to  resolve  the 
issues  and  establish  clear 
interpretations  of  statutes,  regulations, 
policies  and  cnleria.  Western 
appreciates  the  thoroughness  and 
detailed  comments  by  the  commentors 
throughout  the  entire  public  process. 


2.  Repayment  Study  Format 

Usue:  One  commenlor  slated  that  the 
DCP's  PRS  should  display  the  dimual 
unamortized  investments  and  the 
allowable  unamortized  investments. 

Response:  Western  concurs  that  it  is 
appropriate  to  display  the  allowable 
unamortized  balance  in  addition  to  the 
unpaid  balance  for  each  increment  of 
investment  dunng  its  repayment  period. 
While  the  Provisional  PRS  does  not 
display  the  allowable  unHmortized 
balance  of  investments,  the  study  does 
display  the  annual  unamortized  balance 
for  each  investment/interest  grouping  on 
an  annual  basis.  Since  the  rates 
established  based  upon  the  Provisional 
PRS  were  not  driven  by  the  requirement 
to  meet  statutorily  mandated 
requirements  to  repay  the  principal  to 
the  Treasury,  although  such 
requirements  do  exist,  the  inclusion  of 
the  suggested  columns  in  the  PRS  would 
not  affect  the  rates  The  rales  were 
established  based  on  the  cost  recovery 
criteria  set  out  in  the  1986  General 
Regulations  and  RA  6120-2  where 
applicable.  Western  will  modify  the 
future  BCP  PRS  format  to  include  a 
column  displaying  the  allowable  unpaid 
balance  for  each  investment/interest 
grouping. 

Issue:  One  commentor  pointed  out 
that  the  Base  Charge  (as  defined  in  the 
1986  General  Regulations)  revenue 
requirement  and  the  subsequent 
determination  of  the  capacity  and 
energy  rates  could  not  be  easdy 
determined  from  the  PRS  and  should  be 
incorporated  into  the  PRS. 

Response:  The  formula  for  the 
calculations  which  developed  the 
capacity  and  energy  rates  for  the  BCP 
are  described  in  the  1986  General 
Regulations.  The  calculations  for  the 
proposed  power  rates  (Appendix  A  PRS) 
were  set  out  in  the  Boulder  Canyon 
Project  Proposed  Power  Rates  brochure 
at  page  VIII-6  and  like  calculations  were 
provided  to  all  parties  for  each 
subsequently  published  PRS.  Western 
will  include  the  suggested  calculations 
in  the  future  computer  programming 
modifications  to  the  PRS. 

3.  Repayment  Study  Period 

Issue:  Several  commentors  made 
reference  to  the  BCP  repayment  study 
period  being  used  in  the  BCP  PRSs.  A 
comment  was  made  that  current 
contractors  are  paying  a  rate  level  that 
not  only  satisfies  the  repayment 
obligations  of  the  BCP  for  the  contract 
period,  but  also  satisfies  the  repayment 
obligations  of  the  BCP  for  the 
subsequent  20  years  remaining  in  the 
repayment  period  One  commentor 
proposed  an  alternative  rate 


determination  methodology  which  relied 
on  a  5-year  ratesetting  period  rather 
than  setting  an  average  annual  rate 
based  on  the  entire  BCP  50-ypar 
repayment  penod  If  this  methodology 
was  not  adopted  by  Western,  the 
commentor  suggested  modifying  the 
repayment  study  to  use  a  higher  level  of 
rates  after  the  first  5  years.  Another 
commentor  recommended  a  dual  rate  be 
adopted  based  on  a  50-year  rate 
calculated  to  equal  50-year  costs  with  a 
surcharge  added  for  the  first  30  years  to 
provide  the  amounts  necessary  to  repay 
the  upraling  advance. 

Response:  The  1986  General 
Regulations,  section  904.5.  establishes 
the  revenue  requirements  and  the 
applicable  cost  recovery  criteria  upon 
which  the  Provisional  PRS  was 
developed.  Further.  RA  6120.2  provides 
clarification  in  its  definition  of  a  power 
system's  repayment  period  as:  "A  period 
extending  to  the  final  year  allowed 
under  the  cost  recovery  rnteria  for 
amortization  of  the  onginal  investment 
in  all  projects  included  in  the  power 
repayment  study."  The  cost  recovery 
criteria  set  out  in  RA  6120  2  state,  in 
part; 

The  current  rates  for  a  power  system  will 
be  adequate  if  and  only  if.  a  power 
repayment  study  indicates  that: 

a.  The  expected  revenues  are  at  least 
sufricienl  to  repay  annually,  except  for  a 
possible  initial  short  transition  period: 

(1)  All  costs  of  operating  and  maintaining 
the  power  system  during  the  year  in  which 
such  costs  are  inturred.  plus. 

(2)  The  cost  of  arijuiring  power  through 
purchase  and/or  exthangt  agreements,  the 
cost  for  transmission  st-rvices  and  olher  costs 
during  the  year  in  which  such  costs  are 
incurred,  plus, 

(3)  Expensed  intereil  t>n  \ht  unamortized 
investment  in  Federal  power  facilities  ui  the 
year  for  which  the  inlereal  charges  ar« 
assessed  "   *   *; 

b.  In  addition  to  the  recovery  of  the  above 
costs  on  a  year  hy  year  basis,  the  expected 
revenues  are  at  Ifast  sufficient  to  recover 

(1)  Each  dollar  of  power  investment  at 
Federal  hydroelectnc  generalinfi  plants 
within  50  years  after  Ihey  k)ecome  revenue 
producing,  except  as  otherwise  provided  by 
law  •  •  •. 

Western  has  set  the  BCP  rates,  which 
are  average  annual  rates  for  capacity 
and  energy  sales  based  upon  the 
Provisional  PRS.  at  the  lowest  possible 
level  consistent  with  sound  business 
principles  These  rales  are  projected  to 
provide  sufficient  annual  revenue  levels 
to  satisfy  the  BCP's  cost  recovery 
criteria  as  provided  in  the  1986  General 
Regulations  rather  than  setting  rates  for 
a  5-ycar  ratesetting  period,  or  splitting 
up  the  50-year  repayment  period  into  a 
30-year  period  and  a  20^year  period. 


It  should  be  recognized  that  in  order 
to  meet  the  above-stated  requirement. 
rates  must  be  adequate  to  meet  all 
expenses  plus  required  principal 
repayments  required  in  each  year  of  the 
study.  Some  years  have  a  higher 
revenue  requirement  than  others 
because  the  expenses  vary  from  year  to 
year,  and  the  required  repayments  must 
be  completed  50  years  after  installation 
of  the  feature,  or  in  some  earlier  year  if 
the  life  expectancy  of  the  feature  is  less 
than  50  years.  The  year  with  the  highest 
total  expenses  plus  required  repayment 
is  called  the  'Pinch-point. "  revenue 
requirement. 

As  future  repayment  analyses  are 
done  on  an  annual  basis,  the  "Pinch- 
point"  year  may  change  because  of 
changes  in  realization  of  revenues  and 
because  of  changes  in  repayment  of 
principal  and  projected  expenses.  While 
the  Provisional  PRS  indicates  the 
collection  of  large  surplus  revenues  after 
the  "Pinch-point."  in  fact,  unless  there 
are  increases  in  expenses  or  new 
additions  or  deficiencies  in  revenue,  as 
the  "Pinch-point"  year  is  passed,  future 
rate  adjustments  will  be  based  on  a  new 
lower  "Pinch-point,"  and  the  rates  will 
be  lowered  to  meet  this  new 
requirement.  In  the  Provisional  PRS  the 
"Pinch-point"  occurs  in  the  6th  fiscal 
year  of  the  study  because  of  the  need  to 
provide  the  credits  to  the  uprating 
program  contributors  during  the  period 
of  their  30-year  contract.  After  that 
obligation  is  met,  if  nothing  else  in  the 
PRS  changes,  a  new  lower  "Pinch-point" 
would  be  established  and  the  rate  would 
be  adjusted  so  that  the  funds  shown  as 
surplus  would  not  actually  be  collected 
as  indicated  in  the  Provisional  PRS. 

The  Provisional  PRS  shows  a  small 
deficiency  in  revenues  for  the  year  1993 
for  payment  of  certain  uprating 
contractors  pursuant  to  their  repayment 
schedules.  Repayment  pursuant  to  the 
schedules  would  begin  in  1993  and 
continue  until  2017.  However,  previously 
advanced  credits  would  have  been 
made  to  such  contractors  during  the 
1987-1992  period,  in  excess  of  such 
deficiencies,  which  could  be  used  to 
meet  the  scheduled  payments.  The 
power  repayment  study  developed  for 
the  next  rate  adjustment  will  reflect 
sufficient  revenues  to  meet  the 
payments  shown  on  the  repayment 
schedules  provided  to  Western  by  the 
uprating  contractors. 

Issue:  A  comment  was  made  that 
Western  had  failed  to  comply  with  RA 
6120.2  by  not  extending  the  BCP's 
repayment  period  50  years  beyond  the 
last  addition's  inservice  date,  thereby 
not  accurately  setting  the  rates  at  the 


lowest  possible  level  in  accordance  with 
sound  business  principles. 

Response:  Western  concurs  that  it  did 
not  set  the  repayment  period  50  years 
beyond  the  projected  inservice  date  of 
BCP's  last  addition  (visitor  facilities). 
The  Provisional  PRS's  repayment  period 
upoon  which  the  capacity  and  energy 
rates  are  based  begins  on  June  1, 1987, 
and  ends  September  30,  2037  (50  years  4 
months).  This  Provisional  PRS  refiects 
that  the  principal  payments  on  the 
visitor  facilities  begin  in  FY  1993  and 
end  FY  2016.  Western  agrees  that  visitor 
facilities  should  have  the  full  50-year 
repayment  period,  which  would  extend 
the  repayment  period  for  this  PRS  to 
2043.  "The  surplus  revenues  which  are 
created  as  a  result  of  setting  rates  at  a 
level  sufficient  to  insure  the  timely 
repayment  of  the  uprating  program 
contributions  by  the  year  2017,  yields 
sufficient  surplus  revenues  that  the 
repayment  of  the  visitor  facilities  is 
accomplished  by  the  year  2016.  The 
repayment  of  the  visitor  facilities  prior 
to  the  allowable  repajTnent  period  of  50 
years  reflects  other  factors  setting  the 
rates  and  is  not  itself  the  cause  of  the 
rate  to  be  set  at  the  level  addressed  in 
this  rate  order.  The  6  additional  years  in 
the  repayment  period  would  have  no 
effect  on  the  rates  set  by  the  Provisional 
PRS  (because  the  rate  level  is 
determined  by  the  cash  fiow 
requirements  of  the  first  30  years). 
Western  will  not  add  the  years  to  the 
Provisional  PRS,  but  will  refiect  the 
change  in  subsequent  studies. 

4.  Visitor  Facilities  Repayment 

Issue:  One  commentor  stated  that 
Western  was  not  in  compliance  with  the 
1986  General  Regulations  by  including 
the  visitor  facilities  construction  cost  in 
the  rate  base  prior  to  an  appropriation. 

Response:  The  basis  for  Western 
including  the  projected  construction 
costs  of  the  visitors  facilities  lies  in  the 
1986  General  Regulations,  as  more  fully 
described  in  the  RA  6120.2  definition  of 
cost  evaluation  period: 

"Cost  evaluation  period'  means  a  period  of 
time  during  which  estimates  of  future  costs 
and  revenues  may  be  modified  to  reflect 
changing  conditions,  normally  5  years. 

The  inclusion  of  the  visitor  facilities 
construction  costs  in  the  repayment 
analysis  was  based  on  the  last 
congressionally  approved  construction 
budget  document  provided  to  Western 
by  Reclamation.  This  budget  refiects  the 
estimated  construction  cost  dunng  the 
cost  evaluation  period  for  the  repayment 
study  utilized  in  the  Appendices  A  and 
C  PRSs,  the  subsequent  Pinch-point 
PRSs,  and  the  Provisional  PRS.  The 
same  budget  documents  indicate  an 


inservice  date  which  falls  within  the  5- 
year  cost  evaluation  period  (1988-1992) 
for  the  Provisional  PRS.  Any  necessary 
adjustments  of  the  estimated 
construction  costs  will  be  refiected  in 
subsequent  studies.  The 
recommendation  by  the  commentor  has 
not  been  adopted. 

Issue:  Another  commentor  requested 
that  Western  modify  its  PRS  in  the  event 
the  construction  of  the  visitors  facilities 
is  deferred. 

Response:  Western  uses  budget 
documents  provided  by  Reclamation  to 
determine  the  funding  requirement  data 
for  inclusion  in  the  PRS.  The  data 
contained  in  the  Provisional  PRS  is  from 
the  latest  available,  congressionally 
approved  construction  budget  document. 
If  subsequent  approved  construction 
budget  documents  refiect  any  changes  to 
the  construction  timetable  or  amounts. 
Western  will  refiect  these  changes  in 
subsequent  studies. 

5.  Application  of  Accumulated  Surplus 

Issue:  Numerous  comments  were 
received  by  Western  regarding 
Western's  failure  to  use  accumulated 
surplus  revenues  to  reduce  unpaid  debt 
By  this  failure,  the  commentors  have 
indicated  that  Western  was  not  in 
compliance  with  RA  6120.2.  Further, 
Western  was  repaying  lower  interest- 
bearing  investments  first  rather  than 
repaying  higher  interest-beanng 
investments  as  required  by  RA  6120.2. 
Another  commentor  asserted  that  the 
time  value  of  money  is  not  refiected  in 
the  PRSs  and  recommended  adoption  of 
an  iterative  process  to  apply 
overcoUections  to  remaining  outstanding 
debt  and  interest.  Western  also  received 
a  comment  that  the  BCP  repajinent 
analyses  utilized  level  interest/principal 
payments  to  repay  investments. 

Response:  Any  revenues  in  the 
Colorado  River  Dam  Fund  which  are 
surplus  to  the  needs  of  the  BCP's  annual 
obligations  will  be  utilized  to  reduce 
outstanding  BCP  debt  in  accordance 
with  guidelines  provided  through 
statute,  1988  General  Regulations,  RA 
6120.2,  and  the  BCP  contracts.  The 
Provisional  PRS  demonstrates  adoption 
of  the  principle  of  applying  surpluses  to 
higher  interest  debt.  Because  the 
existing  computer  program  does  not 
apply  surpluses,  those  shown  in  the 
study  were  developed  manually.  The 
computer  program  will  be  modified  in 
the  future  to  reflect  the  optimal  use  of 
surpluses  to  reduce  the  overall  project 
obligations,  and  thus  reduce  the  revenue 
requirements  of  the  project.  Utilizing 
this  approach,  the  repajTnent  study 
recognizes  the  time  value  of  money. 
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6.  Uprafing  Program  Debt  Service 

Issue:  Several  commenlors  indicated 
that  the  Appendix  A  PRS  did  not 
properly  reflect  the  debt  service 
obligation  to  the  uprating  contractors, 
specifically  funded  interest  costs  and 
interest  on  reserves.  Western  also 
received  a  comment  suggesting  that  the 
PRSs  should  show  n  credit  against 
interest  costs  for  those  amounts  of 
arbitrage  realized  by  the  uprate 
contractors  on  funds  held  m  escrow.  The 
same  commentors  indicated  that  a 
description  of  the  debt  service  values 
should  be  included  with  the  PRS. 

Response:  Western  agrees  that  the 
Appendix  A  PRS  did  not  properly  reflect 
the  estimated  debt  service  obligation 
(principal  and  interest).  The  subsequent 
PRSs  were  modified  to  more  accurately 
reflect  the  debt  service  obligations.  The 
amounts  reflected  in  the  Provisional  PRS 
are  the  latest  available  estimated 
amounts  payable  by.  or  on  behalf  of.  the 
uprating  program  contractors  in  each 
fiscal  year  to  all  indebtedness  then 
outstanding,  and  all  related  periodic 
interest  costs  provided  by  the  uprating 
contractors.  Western  has  been  advised 
by  the  uprating  contractors  that  the 
estimated  funded  interest  costs,  income 
on  investment  of  bond  proceeds,  and 
interest  on  reserves  are  incorporated 
into  the  debt  service  schedules. 
Therefore,  the  credits  against  interest 
costs  for  those  amounts  realized  from 
arbitrage  are  included  in  the  Provisional 
PRS  although  not  presented  m  separate 
columns.  The  debt  service  data  are 
reflected  in  the  Provisional  PRS.  In  the 
future,  as  long-term  bonds  are  issued 
and  all  required  advances  to 
Reclamation  are  made,  the  debt-service 
obligations  will  become  more  clearly 
defined.  Western  will  request  that  each 
uprating  program  contractor  provide 
Western  with  a  description  of  the 
elements  that  make  up  the  indebtedness 
amounts.  This  description  will  be 
subsequently  provided  to  all  contractors 
by  Western. 

7.  Replacements 

Issue:  Comments  were  received  that 
replacements  must  be  amortized,  not 
expensed.  One  commentor  cited  two 
statutory  provisions  to  support  his 
conclusion.  Section  5  of  the  Adjustment 
Act  provides  in  pertinent  part: 

If  at  any  lime  there  shall  be  insufficient 
Bums  in  the  ColorBdo  River  Dam  Pund  to 
meet  the  cost  of  replacements,  however 
necessitated,  in  addition  to  meeting  the  other 
requirements  of  ihig  Act.  or  of  relations 
authorized  hereby  and  promulgated  by  the 
Secretary,  the  Secretary  of  the  Treasury, 
upon  request  of  the  Secretary  of  the  Interior, 
shall  readvance  to  the  said  fund,  in  amounts 
not  exceeding  tn  the  aggregate,  moneys 


repaid  to  the  Treasury  pursuant  to  section 
2(b)  hereof,  the  amount  r»'quired  for 
replacements,  however  nece»»it»ted.  in 
excess  of  the  amount  currently  available 
therefor  in  laid  Colorado  River  Uam  Fund. 
TTiere  it  hereby  duthoriied  to  be 
appropriuted,  out  of  any  money  in  the 
Treasury  not  otherwise  appropriated,  such 
sums,  not  exceeding  said  aggrfgafe  amount, 
as  may  be  necessary  to  permit  the  Secretary 
of  the  Treasury  to  make  such  readvances. 

The  other  statutory  provision  relied 
upon  is  the  Energy  and  Water 
Development  Appropriation  Act,  1985 
(Pub.  L  99-141),  under  "Operation  and 
Maintenance"  where  it  provides  in 
pertinent  part: 

Provided  further.  That  of  the  total 
appropriated,  such  amounts  as  may  be 
required  for  replacement  work  on  the  Boulder 
Canyon  Pniject  which  would  require 
readvances  to  the  Colorado  River  0am  Pund 
shall  be  riadvanced  to  the  Colorado  River 
Uam  Fund  pursuant  to  section  5  of  the 
Boulder  t:anyon  Protect  AdiusfmenI  Act  of 
July  19.  1»40  (43  use.  61Hd).  and  such 
readvances  suice  October  1.  1984.  and  m  the 
future  shall  bear  interest  at  the  rate 
determined  pursuant  to  section  104(a)(5)  of 
Pub.  L98-^}«1 

Response:  The  above-cited  statutory 
provisions  do  not  require  that  all  funds 
required  for  replacement  work  be 
readvanced  from  the  Treasury;  rather, 
the  provisions  provide  for  such 
readvancement  from  the  Treasury  "for 
replacement  work  *   *   *    which  would 
require  readvances"  (emphasis 
supplied).  The  rates  as  set  forth  in  this 
rate  order  will  provide  the  necessary 
revenues  to  pay  for  the  projected 
replacement  work.  Therefore,  it  is  not 
anticipated  that  a  readvance  will  be 
necessary.  It  follows  that  a  request  to 
the  Secretary  of  the  Treasury  for  a 
readvance  to  the  Colorado  River  Dam 
Fund  in  this  situation  is  unnecessary 
and  inappropriate.  If  Congress  would 
have  intended  all  replacement  work  to 
be  funded  by  readvances  from  the 
Treasury,  whether  or  not  sufficient 
funds  were  available  m  the  Colorado 
River  Dam  Fund,  it  could  have  easily 
provided  for  such  a  result.  However. 
Congress  did  not  require  readvances  for 
all  replacement  work,  and  Western 
declines  to  adopt  such  a  position.  If,  in 
the  future,  there  are  insufficient  funds  in 
the  Colorado  River  Dam  Fund  to  cover 
all  replacement  work,  the  above-cited 
provisions  of  law  provide  the  statutory 
authority  for  a  readvancement  of  funds 
to  the  Colorado  River  Dam  Fund. 

Issue:  Several  commentors  expressed 
concern  about  Western's  use  of  a  trend 
line  analysis  to  calculate  future  years 
cost  of  replacements  shown  in  the 
Appendix  A  PRS.  In  addition,  several 
commentors  asserted  that  Western  was 
not  in  compliance  with  the  1986  General 


Regulations  or  RA  6120  2  regarding  the 
treatment  of  replacements  in  the  PRS 
(expensing  rather  than  capitalizing). 
Also,  one  commentor  suggested  that 
Western  should  consider  the 
continuation  of  the  proNnsion  for  a 
replacement  reserve  contained  In  article 
17(b)  of  the  1941  General  Regulations. 

Response:  After  analyzing  the 
comments.  Western  concurs  that  the  use 
of  the  sum-ofthe-least-squares 
regression  concept  used  to  develop  the 
replacement  amounts  shown  in  the 
Appendix  A  PRS  was  not  the  most 
appropriate  means  to  forecast  future 
annual  funding  requirements  for 
replacements.  Further,  Western  agrees 
with  the  comments  that  the  cost  of  each 
replacement  should  not  necessanly  be 
recovered  in  the  year  the  replacement 
occurs  (expensing  replacement  exists): 
rather,  the  costs  of  replacements  should 
be  recovered  over  an  appropriate  time 
period  (capitalizing  replacement  costs). 

In  response  to  one  commentors 
suggestion.  Western  reviewed  the 
approach  utilized  in  the  1941  General 
Regulations  as  to  how  replacements 
were  treated  in  the  rateseftmg  process. 
The  method  of  capitalization  utilized  in 
the  1941  General  Regulabons  was 
adopted  m  the  Provisional  PRS  with  a 
minor  change.  The  1941  General 
Regulations  required  use  of  a  percentage 
of  the  replaceable  investment  to 
calculate  the  annual  replacement 
reserve  funding  requirement.  In  the 
Provisional  PRS.  Western  utilized  the 
replaceable  investments  (adjusted  to 
current  dollars)  as  a  base  and  computed 
the  composite  average  service  life  using 
Reclamation's  and  Western's  August 
1M81  publication  entitled 
"Replacements— Units,  Service  Lives. 
Factors  "  (a  document  that  uses  actual 
historical  experience  and  the  Iowa 
survivor  curves  to  develop  uniln,  lives, 
and  factors)  to  determine  the  average 
annual  estimated  future  replacement 
amounts.  The  average  annual  amounts 
displayed  in  the  Provisional  PRS  are  the 
result  of  dividing  Western's  estimated 
total  BCP  costs  of  replacements 
throughout  the  repayment  penod  by  50 
years.  The  actual  (historic)  replacement 
costs  and  the  status  of  the  replacement 
reserve  will  be  reflected  annually  in 
Reclamation's  financial  statement  for 
the  BCP.  Western  will  consider  other 
methods  of  capitalizing  replacement 
costs  in  preparing  subsequent  rate 
analyses. 

8.  Operation  and  Maintenance 
Expenses 

Issue:  Several  commentors  questioned 
Western's  use  of  a  trend-line  analysis  to 
calculate  future  year  operation  and 


maioteQanoe  iO&MJ  expen^^.  instead 
of  uliiizing  the  budget  forecasts  fof  tbe 
first  5  future  years  and  holding  the 
remaining  future  years  <xjnsl;int  at  tht 
fifth  future  year  level,  nu  set  ou<  in  the 
RA  6120.2  guidelines. 

Responae:  Western  has  modified  die 
projection  of  future  OiM  cos-ts  in  the 
Provisimial  PRS  and  uicorpoialed  the  5 
future  years  of  budgeted  amounts  for 
O&M  costs  with  the  fifth  future  ye<u° 
amount  being  carried  forward 
(tevelized)  to  all  future  years  beyond  the 
fifth  year. 

Issue:  Comments  were  received  by 
Western  stating  thai  the  contractors  had 
not  been  piovuied  the  components  of 
the  O&M  estimates  relating  to  either 
Reclamation  or  Western.  In  addition,  a 
comiuaxitur  asserted  that  nuilher 
Western  nor  Reclamation  were  relieved 
from  the  nece-'^sity  of  puiilicalion.  for 
conuiu.'nl.  of  annuul  justincaLiuus  which 
show  compoaentB  of  operatKin. 
maintenance  and  replaceoient  costs,  in 
the  same  detail  as  justifications 
previously  submitted  to  the  Office  of 
Management  and  Budget  and  the 
Appropriation  Committees  of  Congress 

Response:  The  annual  O&M  amounts 
used  in  the  Pinch-point  PRS  provided  to 
the  contractors  by  Western's  letter 
dated  March  11, 1987,  did  provide  a 
breakout  of  Reclamation's  and 
Western's  annual  budget  estimates  for 
O&M  expenses  for  the  cost  evaluation 
period.  The  F*rovisional  PRS  upon  which 
the  rates  for  capacity  and  energy  are 
developed  utilizes  Western's  most 
recent  data  and  the  most  recent  data 
that  Reclamation  has  provided  to 
Western. 

9.  Hydrx>ioi;y  and  fjiffrfiy  Forecasts 

Issue:  Several  comments  were 
received  regnrdrng  hj'drology  and  the 
energy  forecasts  used  in  Appendix  A 
and  subsequent  studios.  One  commentor 
stated  that  the  hydrology  and  energy 
forecasts  used  in  the  Appendix  A  PRS  to 
develop  the  proposed  rales  and  the  later 
PRSs  are  flawed  because: 

1.  Upper  basin  depletion  schedules 
are  loo  high  which  results  in  less  water 
in  storage  tn  Lake  Mead  and  a  lower 
head  at  Hoover  Dam. 

2.  The  storage  splitting  between  Lake 
Powell  and  Lake  Mead  is  not  accurately 
modeled  on  a  monthly  basis  which 
results  in  less  storage  at  Lake  Mead  and 
a  lower  head  at  lioover  Dam. 

3.  Sedimentation  effects  on  storage 
elevation  are  not  evenly  distributed 
throughout  Lake  Mead  resulting  in  lower 
head  at  iioover  Dam. 

4  Efficiency  of  Hoover  generators  is 
too  low  based  on  tiie  kirecaiited 
increase  in  efficiency  of  ft  to  12  percent, 
resulting  in  lower  energy  projections. 


The  commentor  indicated  that  the 
result  oi  these  flaws  ts  that  energy 
projections  used  by  Western  are  too 
low.  This  commentor  recommended  that 
Western  use  the  cunrnienlor's  water 
model  to  forecast  energy  until  the 
Colorado  River  Simulation  System 
(CRSSJ  model  is  modified  to  reflect 
these  Haws.  Another  commentor  stated 
that  Western's  energy  projections,  used 
in  developing  the  propo*ed  rates  of 
Appendix  A.  were  more  correct  and  that 
the  energy  projections  used  in  Western'* 
later  studies  were  too  high.  The 
commentor  subnutted  a  report  from  an 
engineering  firm  to  support  this 
statement.  The  same  commentor  noted 
that  the  energy  projections  by 
Reclamation  and  the  engineering  firm 
were  very  similar  and  that,  in 
accordance  with  Reclamation's  General 
Regulations  and  die  electric  &er\  ice 
contracts,  Western  should  defer  to 
Reclamation's  energy  projections  and 
should  not  "mussage"  such  data.  This 
commentor  also  suggested  utilizing  a 
"moving  window"  of  water  supply 
estimates  covering  blocks  of  5  or  10 
years  for  calculating  the  rates.  Another 
coffMnentor  suggested  Western  reserve 
for  future  rate  determinations  the 
question  of  how  much  weight  to  give  the 
assumption  of  Reclamation  that  there 
will  be  increased  efficiency  in  the 
operation  of  the  BCP  which  will  produce 
additional  energy. 

Response:  In  developing  the  energy 
projections  used  in  the  Appendix  A  PRSw 
Western  used  the  total  energy  figures 
from  Reclaination's  May  1986  CRSS 
CDinputer  study.  That  computer  study 
uses  indexed-sequenliaJ  hydrological 
modeling  with  80  sequences  of 
estimated  hydrogeneration.  Energy  in 
excess  of  firm  was  determined  for  each 
year  based  on  the  amount  of  excess 
energy  available  for  each  yearly  80- 
sequence  average. 

Western  worked  with  Reclamation  to 
refine  the  computations  of  excess  energy 
and  total  energy  for  the  energy 
projections  in  the  later  studies.  Excess 
energy  estimates  were  revised  to 
aocoont  for  the  fact  that,  from  among  the 
sequences  comprising  the  yearly 
average,  some  sequences  would  have 
energy  excesses  and  some  would  have 
less  than  firm  energy.  Computation  of 
average  excesses  should  not  include  the 
sequences  which  have  less  than  firm 
eoergy  available.  The  effect  of  this 
refinement  was  to  increase  the 
estimated  excess  energy  due  to  the 
stati^ical  averagirxg  techniques. 

Western  next  undertook  to  refine  the 
estimated  total  energy  in  the  later  PRSs. 
Factors  to  be  accounted  for  in  the 
refinement  were;  (1)  Consolidation  of 
BCP  power  plant  operations.  (2]  BCP 


uprattnK  program,  and  (3)  the  progress  of 
Colorado  River  upper  tiasm  depletions 

1'  was  estimated  that  the  addition  of  9 
percent  to  the  CRS-compjted  total 
energy  would  account  f<,>r  the 
consolidated  operation  of  the  BCP  and 
the  uprating  of  the  generators. 
Accounting  for  the  progress  of  the 
Colorado  River  llppier  Bflsin  depletions 
was  more  difficult.  L'pper  basin 
depletions  have  not  been  developing  as 
quickly  as  was  ongrnally  projected. 
After  comparing  vanous  options. 
Western  decided  to  entimate  the  total 
BCP  eriergy  by  assuming  that  firm 
energy  obligations  of  4.527  million  kWh 
would  be  met  every  year,  and  then 
adding  the  estimated  surpluses.  Western 
believes  this  rpsult«J  in  a  more  realistic 
estimate  of  prt>)ected  energy — 156,928 
million  kWh  for  30  \-ears  and  255.056 
million  kWh  fi«-  50  years  !f  the  total 
BCP  energy  was  estimated  by  adjusting 
only  for  the  consolidation  of  operations 
and  the  generator  uprating.  values  of 
147.253  million  k  Wh  for  30  years  and 
234.317  million  kWh  for  50  years,  as 
shown  on  table  4  of  the  Boulder  Canj'on 
Project  Proposed  Power  Rates  brochure, 
would  have  resulted. 

One  commentor.  believing  Western's 
estimates  are  too  low,  uses  an 
assumption  that  upper  basin  depletions 
will  occur  more  slowly  than  the 
depletion  schedules  used  by 
Reclamation  in  the  CRSS  studies.  Using 
Western's  method  described  previously, 
the  energy  projections  done  by  both  the 
commentor  and  Western  are  so  close 
that  the  use  of  either  would  result  in 
similar  rates.  The  exact  rale  of  the  upper 
basin  depletion  level  build  up  is 
uncertain.  As  such.  Western  believes  its 
method  is  reasonable. 

The  commentor  also  stales  that  the 
storage  splitting  between  Lak,e  Powell 
and  Lake  Mead  is  not  properly  modeied 
on  a  monthly  basis,  resulting  in  a  lower 
head  at  lioover.  Western  used 
Reclamation's  CRSS  study  which 
reflects  currently  official  simulation  of 
sedimentation  and  storage  splitting. 
Whether  or  not  the  storage  splitting  is 
done  the  way  the  CRSS  study  does  it  or 
the  way  the  commentor  suggests,  the 
effect  on  the  50-year  rate  would  be 
minimal.  Reservoir  level  and  storage 
requirements  have  annual  targets  bused 
on  water  supply,  water  depletioas.  and 
flood  control  regulations.  Western 
believes  that  the  effects  of  modified 
storage-splitting  of>eratioru  would  tend 
to  average  out  over  the  50-year  period. 

The  commentor  farther  suggests  that 
the  effects  of  sediraentaiion  on  storage 
elevations  are  not  properly  modeled.  As 
stated  above.  Western  used 
Reciaciation's  CRSS  study,  whidi 


UM  I 


21358 


Federal  Register  /   Vol.   52,  No    108   /   Friday.   |unc  5.  1987   /  Notices 


reflects  the  current.  ofTicial  simulation  of 
operating  factors.  Western  believes  that 
any  differences  which  might  exist  result 
In  insignificant  changes  in  the  energy 
projections  over  the  50-year  study 
period  and  would  only  have  an  effect  if 
the  resrvoir  system  were  at  very  low 
elevations.  Therefore,  Western  rejects 
the  suggested  change  in  the  energy 
projections  based  on  sedimentation. 

The  commentor  also  stated  that  the 
efficiency  of  the  Hoover  generators  is 
much  higher  than  shown.  Reclamation 
estimated  that  an  increase  between  6 
and  12  percent  could  be  attributed  to  the 
consolidated  operation  of  the  BCP  and 
the  uprating  of  the  generators.  As  staled 
previously.  Western  chose  the  midpoint 
of  this  range,  9  percent,  as  the  best 
estimate  for  use  in  the  Provisional  PRS. 
As  subsequent  PRSs  are  preparedc 
annually,  experience  with  the  uprated 
plant  will  provide  Western  with  better 
data  as  to  the  actual  improvement  in 
efficiency.  Western  believes  utilizing  a  9 
percent  increase  to  be  more  reasonable 
than  deferring  any  consideration  of 
increased  efficiency  to  future  rate 
determinations. 

Another  commentor  requested  its 
consulting  engineer  to  analyze 
Western's  projected  energy  figures  and 
give  their  own  conclusions.  Those 
conclusions  were  transmitted  by  the 
consulting  engineer's  letter  dated  March 
5. 1987.  Since  the  consultant's  report  has 
been  submitted  in  support  of  the 
commentor's  statement,  a  substantial 
portion  of  the  ensuing  discussion  is 
being  devoted  to  that  report. 

Western's  excess  energy  and  total 
energy  estimates  were  shown  in  Table  4 
of  the  BCP  Proposed  Power  Rates 
brochure.  The  table  was  developed  by 
Western  using  the  output  data  from 
Reclamation's  May  1986  CRSS  computer 
study.  The  commentor's  consultant  has 
performed  comparison  studies  to  those 
projections  refiected  in  Table  4  to 
estimate  the  BCP's  excess  energy  and 
total  energy. 

The  consultant's  report  states  the 
assumption  that  "All  of  the  results  of  the 
80-sequence  model  run  have  equal 
probability,  statistically  speaking"  (page 
2,  paragraph  4).  and  "each  of  the  energy 
projections  made  by  the  Bureau's  model 
(5200)  has  an  equal  probability  of 
occurrence"  (page  3,  paragraph  5).  These 
statements  are  only  partially  correct. 
Each  of  the  virgin  inflows  used  by  the 
CRSS  model  has  an  equal  probability  of 
occurrence.  However,  since  the 
Colorado  River  Upper  Basin  depletion 
levels  are  increasing,  river  system 
inflows  from  one  year  to  the  next  are 
decreasing,  and  therefore  do  not  have 
an  equal  probability  of  occurrence 
within  the  contract  period.  Flood  control 


criteria  and  surplus  and  shortage  criteria 
within  the  model  also  create  numerous 
possibilities  for  future  years. 

In  its  statistical  analyses.  Western  has 
treated  each  year  as  a  separate 
statistical  population  with  each 
population  represented  by  a  sample  of 
80  events  (80  sequences).  In  Western's 
opinion,  it  is  erroneous  to  draw 
conclusions  from  treatment  of  all  the 
energy/sequence  events  as  one  sample 
of  5.200  events.  Statistical  analyses  of 
energy  events  for  several  years  at  a  time 
will  most  certainly  bias  the  conclusions. 

The  commentor's  consultant  made  the 
statement: 

The  summaneB  (totals  and  averages)  for 
each  column  at  the  bottom  of  Table  4  should 
be  used  with  caution.  In  t>oth  sets  of 
summaries  the  Bureau  only  reviewed  selected 
periods.  1988-2017  and  1988-2037  This  can 
be  misleading  because  the  CRSS  model  was 
run  for  the  period  1986-2050  (pHge  2, 
paragraph  4). 

in  fact,  the  number  of  years  of  the 
model  run  is  immaterial  in  the  selection 
of  a  period  for  analysis,  especially  in 
light  of  the  one  year  indexing  in  these 
studies  (which  allows  use  of  the  entire 
flow  record  for  each  year).  It  is  valid  to 
select  any  appropriate  contiguous  period 
from  which  to  draw  Western's 
conclusions. 

The  consultant  furthers  his 
assumption  that  all  year/sequence 
events  are  part  of  the  same  population 
in  his  development  of  rule-of-thumb 
probabilities  of  the  excess  energy 
production  (page  3,  paragraph  2  and 
page  3,  paragraph  3).  Since  the  number 
of  occurrences  and  magnitude  of  excess 
energy  production  will  decline  over 
time,  it  is  not  appropriate  to  develop 
probabilities  of  excess  energy  by 
including  years  beyond  the  contract 
period.  Also,  one  must  be  careful  how 
one  averages  the  number  of  occurrences 
and  the  magnitudes  of  excesses  from 
one  year  to  the  next  within  the  contract 


period.  Western  has  estimated  excess 
energy  one  year  at  a  time  (based  on  80 
sequences)  and  averaged  the  figures  for 
all  years  of  the  contract  period.  The 
consultant  has  estimated  a  rule-of- 
thumb  number  of  years  with  excesses, 
and  estimated  the  average  amount  of 
those  excesses  based  on  65  years  of 
data.  The  consultant  then  multiplied 
these  together  to  approximate  the  total 
excess  energy.  The  consultant  also  used 
this  rule-of-thumb  approach  in 
estimating  total  energy  (page  3, 
paragraph  5)  Western  considers  its 
approach  more  straightforward  and 
more  accurate.  However,  the  approach 
used  by  the  consultant  does  provide  a 
good  cross-check. 

It  is  interesting  to  note  that  the 
consultant's  results  are  not  substantially 
"out-of-line"  with  Western's  Appendices 
A  and  C  energy  figures.  In  fact,  the 
consultant  states  on  page  5  of  his  report 
(paragraph  3),  "*   *   '  it  appears  the 
Bureau's  May  1986  CRSS  Model 
produces  reasonable  estimates  for 
Hoover  generation,  if  uprating  and 
consolidation  is  not  considered."  It  is 
assumed  that  the  consultant  is  referring 
to  Western's  estimated  excess  energy 
and  total  energy  before  adjustments  for 
uprating  and  conwjlidation.  in  this 
statement,  when  he  refers  to  the  CRSS 
model  estimates. 

Western  believes  that  its  energy 
projections  are  based  on  the  best 
information  available  at  this  time. 
Although  Western  does  not  agree 
precisely  with  either  of  the  commentors, 
Western's  results  are  very  close  to  both 
(see  table  below)  and  the  use  of  any  of 
the  projections  would  not  significantly 
change  the  rate.  Therefore,  Western  will 
use  the  method  employed  in  the  later 
PRSs  (Appendix  C,  Pinch-point  and 
Provisional)  and  will  continue,  in  later 
Studies,  to  establish  reasonable  energy 
projections  based  on  experier>ce  with 
the  uprating  program  at  the  powerplant. 
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Table  I. — Energy  Projections 

Low  Study— 50  year « 229,827  mKwh 

Provisional  Study— 60  year 265.056  mKwh 

High  Study— SO  year _.» 289.039  mKwh _ » 


}     Difference  11% 
}     Difference  5% 


The  suggestion  that  Western  utilize  a 
"moving  window"  of  water  supply 
estimates  covering  blocks  of  5  or  10 
years  is  not  in  conformance  with  the 
procedures  set  out  in  the  1986 
Regulations  for  estimating  the  amount  of 
energy  from  the  BCP  for  ratesetting 


purposes.  Therefore.  Western  declines 
to  adopt  such  a  suggestion. 

10.  Other 

Issue:  Comments  were  received  that 
the  Appendix  A  PRS  reflected  some 
annual  expenses  at  a  full-year  level  for 
FY  1987  instead  of  a  one-third  of  a  year 
level. 


Rusponte:  Western  agrees  that  some 
expenses  were  entered  al  the  fuU-year 
level  in  the  Appendix  A  PRS.  The 
Provisional  PRS  rcDects  only  one-tkird 
of  a  year  (June-SeptemberJ  for  the  FT 
1987  exgsenses. 

Issue:  One  coouneniar  indicated  lha< 
the  PRS  does  not  reflect  purchased 
power  expense.  This  expense  shinild  be 
reflected  lo  demonstrate  Western's 
purchase  of  power  to  satisfy  the 
upraling  program  contractor's  credits  on 
monthly  power  bills  when  the  amount 
owed  to  the  United  States  by  the 
contractor  is  not  sufficient  lo  "offset" 
the  credit  due  the  contractor. 

Response.  The  Provisional  PRS 
follows  the  guidelines  in  RA  6120.2 
which  provides  t^al  forecasts  of  OftM 
expenses  shall  lake  into  account  known 
factors  which  are  expected  to  affect  the 
future  level  of  such  costs  during  the  cost 
evaluation  period.  It  further  provides 
that  all  costs  of  planned  purchased 
power  shall  be  included.  The  purchase 
of  powsr  by  Western  to  offset  aprating 
program  credits  will  be  predicted  upon 
several  conditions  such  as:  ttie  amounts 
of  power  available.  the*ino«Bt  of  debt 
service  to  an  individual  contractor,  and. 
most  importjiotly,  the  contractor  making 
a  specific  reqnest  for  the  purchased 
power.  Accordingly,  Western  has 
determined  that  it  vyould  be 
inappropriate  to  include  an  estimate  of 
the  costs  of  purchased  power  in  the 
Provisional  PRS.  Also,  the  cost  of 
purchased  energy  for  firming  will  be  a 
"passthrough"  which  will  not  impact  the 
rates. 

Issue.  One  commentor  requested 
Western  adopt  a  procedure  to  allocate 
interest  credits  for  the  funds  advanced 
by  some  Schedule  B  contractors 
(uprating)  on  behalf  of  the  Arizona 
Power  Authority,  thereby  achieving 
equity  between  all  affected  parties. 

Response.  The  funds  advaiYced  by 
some  Schedule  B  (Uprating)  contractors 
on  behalf  of  the  Arizona  Power 
Authority  are  the  result  of  an  agreement 
between  the  contractors  and 
Reclamation  to  provide  Reclamation 
with  sufficient  uprating  program  funds 
during  the  first  few  months  of  the  new 
contract  period.  Repayment  of  these 
advanced  funds  will  be  through  billing 
credits  on  the  respective  contractor's 
monthly  power  bills  issued  by  Western. 
Therefore.  Western  believes  that  this  is 
not  a  ratesetting  matter.  Western  will 
not  modify  the  BCP  PRS.  but  will 
cooperate  with  Redamalion  and  the 
affected  contractors  m  an  effort  k> 
resolve  this  matter. 

EnvirontriKnial  Evxihtatiam 

In  compliaoce  with  the  Naliaaal 
pjivironmental  Policy  Act  of  1969.  the 


Council  of  Environmental  Quality 
regulations,  and  the  DOE  guidelines. 
Western  conducted  an  envirooaM^ntal 
asaeswnent  of  the  Conformed  Criteria 
(Environmental  Aasessment  of  General 
Consolidated  Power  Marketing  Criteria 
or  Regulations  for  Boiiider  City  Area 
Projects  (DOE/EA-OaK).  April  1«3). 
The  ODE  determined  tkaX  the  proposed 
action  did  not  constitute  a  major  Federal 
action  sigiwficantly  affecting  the  quality 
of  the  htifnem  enviromnent  and  issued  a 
Finding  of  No  Significant  Impact 
(Finding  of  No  Significant  Impact, 
General  Consofidated  Power  Marketing 
Criteria  or  Regulations  for  Boulder  City 
Area  Projects)  on  May  2. 1983.  The 
environmental  assessment  was 
supplemented  by  further  environmental 
analyses  relative  to  the  1986  General 
Regulations.  Those  supplemental 
analyses  are:  the  General  Regulations 
for  the  Charges  £or  the  Sale  of  Power 
from  the  Boulder  Canyon  Project 
Environmental  Determination 
(Supplenentiii  to  DOE/EA-0204^,  \itae  h. 
198&  the  Oeteraunatioa  Memorandum. 
Generd  Regulations  for  the  Charj^ea  for 
the  Sale  of  Hower  from  the  Boulder 
Canyon  Project  fane  8,  19ft6:  and  the 
Addendum  Economic  Analysis.  General 
RegulatioM  for  the  Charges  for  the  Sale 
of  Power  from  the  Boulder  Canyon 
Project  (Final  Rule),  Supplemental  to 
Determination  Memorandum,  January 
12.  1987. 

Based  upon  the  envLronraental 
assessment  and  other  supplementary 
environmental  analysis.  Western 
determined  that  the  implementation  of 
the  rate  fominia  as  described  in  the  1986 
General  Regulations  and  the  resultant 
rates  do  not  constitute  a  major  Federal 
action  having  a  significant  adverse 
impact  on  the  human  environment 

Executive  Order  12291 

DOE  has  determined  that  this  is  not  a 
major  rule  within  the  meaning  of  the 
criteria  of  section  1(b)  of  Executive 
Order  12291.  In  addition.  Western  has 
received  an  exemption  from  sections  3, 
4.  and  7  of  that  order,  and  therefore  will 
not  prepare  a  regulatory  impact 
statement. 

A  vallability  of  Information 

All  studies,  comments,  letters, 
memorandums,  and  other  documents 
made  or  kept  by  Western  for  the 
purpose  of  developing  the  power  rales 
are  and  will  be  available  for  inspection 
and  copying  at  the  Boulder  City  Area 
Office.  Western  Area  Power 
Administration.  Boulder  City,  Nevada 
89005,  (702)  477-3202. 


Submission  to  FERC 

The  rates  herein  confirmed,  apfxroved. 
and  placed  in  effect  on  an  interim  basis, 
together  with  supporting  documents, 
will  be  submitted  to  the  FERC  for 
confirmation  and  approval  on  a  Final 
basis. 

Order 

In  view  of  the  foregoing  and  pursuant 
to  the  authority  delegated  to  me  b^'  the 
Secretary  of  Energy.  1  hereby  confirm 
and  approve  on  an  interim  basis, 
effective  June  1, 1987.  that  being  the  first 
day  of  the  June  1987,  billing  period.  Rate 
Schedule  BCP-Fl.  These  rates  shall 
remain  in  effect  on  an  interim  basis 
penthng  the  FERC  confirmation  and 
approval  of  them  or  substitute  rates  on  a 
final  haso.  or  MRtii  they  are  superseded. 

Issued  al  Washington,  VQ..  May  20. 1987. 
Joseph  F.  Salgada 
Under  Secretary. 

United  States  Departmeat  of  Energy. 
Western  Area  Power  Administration. 
Boulder  Canyon  Prwject 

Schedule  of  Rates  for  Power  Service 

Effective 

]une  I.  1987.  that  bein|!  tke  first  day  of 
the  jtme  1967  tNiimg  penod. 

Available 

In  the  area  served  by  tite  Bcndder 
Caoyon  Project 

Applicable 

To  power  c«stomers  served  by  the 
Boulder  Canyon  Project  supplied 
through  one  meter  at  one  point  of 
delivery,  unless  otherwise  provided  by 
contract. 

Character  and  Conditions  of  Service 

Alternating  current.  60  hertr,  three- 
phase,  delivered  and  metered  at  the 
voltages  and  points  established  by 
contract 

Monthly  Rate 

Capacity  Charge:  The  Base  Charge 
capacity  rate  is  S.TS/kW-month  for  each 
kW  of  rated  capacity  to  which  each 
contractor  is  entitled  by  contract  during 
the  billing  period. 

Energy  Charge:  The  Base  Charge 
energy  rate  is  .3410  mills/kWh  for  each 
kWh  measured  or  scheduled  at  the  point 
of  delivery  during  the  billing  period, 
except  for  purchased  power. 

The  Lower  Basin  Development  Fund 
Contribution  Charge  is  4.5  milLs/kWh  for 
each  kWh  measured  or  scheduled  to  an 
Arizona  purchaser  and  2.S  milisykWh 
for  each  kWh  measured  or  scheduled  to 
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a  California  or  Nevada  purchaser, 
except  for  purchased  power.         •     <    •• 

Billing  for  Unauthorized  Overruns 

For  each  billing  period  in  which  there 
is  a  contract  violation  involving  an 
unauthorized  overrun  of  the  contractual 
power  obligations,  such  overruns  shall 
be  billed  at  10  times  the  above  Base 
Charge  capacity  and  energy  rates.  The 
Lower  Basin  Development  Fund 
Contribution  Charge  shall  be  also 
applied  to  each  kWh  of  overrun. 

Adjustments 

None. 
|KR  Doc  87-12816  Filed  6-4-87;  8:45ain| 
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Order  Confirming.  Approving,  and 
Placing  In  Effect  on  an  lnteflnf>  Basis 
the  Power  Rate  Adju8tn>ent  for 
Frylngparn Arkansas  Project 

agency:  Western  Area  Power 
Administration.  DOE. 

actiOm:  Notice  of  power  rate  adjustment 
for  the  Fryingpan-Arkansas  Project  (Fry- 
Ark).  

summary:  Notice  is  given  of  Rate  Order 

No.  WAPA-31  of  the  Under  Secretary  of 
the  Department  of  Energy  plac.ng  the 
rate  adjustment  for  Fry-Ark  into  effect 
on  the  first  day  of  the  first  full  billing 
period  on  or  after  )une  20. 1987.  on  an 
interim  basis  for  power  marketed  by  the 
Western  Area  Power  Administration 
(Western). 

The  FY  1984  Fry  Ark  Power 
Repayment  Study  (PRS)  published  in 
June  1966.  first  indicated  that  the 
existing  rate  schedule  does  not  yield 
sufficient  revenue  to  satisfy  the  cost 
recovery  criteria  through  the  study 
period.  The  revised  rate  schedule  is 
based  upon  the  FY  1966  PRS  and  yields 
sufficient  revenue  to  satisfy  these 
criteria. 

FOR  FURTMCR  IMFORMATJOH  CONTACT: 
Mr.  Mark  N.  Silverman,  Area  Manager. 
Loveland  Area  Office,  Western  Area 
Power  Administration.  P.O.  Box  3700. 
Loveland.  CO  85039,  (303)  490-7201. 

SUP1>L£MENTARY  INFORMATION:  By 

delegation  Order  No.  0204-108.  effective 
December  14,  1983  (48  hH  55664. 
December  14, 1983),  as  amended  by 
Amendment  No.  1,  effective  May  30. 
1986  (51  FR  19744.  May  30. 1986).  the 
Secretary  of  Energy  delegated  to  the 
Administrator  of  Western  the  authority 
to  develop  power  and  transmission 
rates,  to  the  Under  Secretary  of  the 
Department  of  Fjiergy  the  authority  to 
confirm,  approve,  and  place  such  rates 


in  effect  on  an  interim  basis,  and  to  the 
Federal  Energy  Regulatory  Commission 
(FERC)  the  authority  to  confirm. 
approve,  arvd  place  m  effect  on  a  final 
basis,  to  remand  or  to  disapprove,  rates 
developed  by  the  Administrator  under 
the  delegation. 

The  rate  adjustment  for  Fry-Ark  has 
been  conducted  in  accordance  with  the 
procedural  rules  applicable  to  Western. 
l*roceeding8  were  initiated  on  June  13, 
1986.  with  publication  of  a  Federal 
Register  notice  (51  FR  21614)  which 
officially  announced  the  proposed  rate 
adjustment  and  procedures  for  public 
participation.  A  public  information 
forum  was  held  on  July  1.  1986.  m 
Denver.  Colorado  A  comment  forum 
was  held  on  July  23.  1986.  in  Denver. 
Colorado  The  c^msultation  and 
comment  period,  initially  ending 
September  11.  1986,  whs  extended 
through  November  10.  1986.  at  the 
request  of  a  customer  group. 

Various  comments  were  received  at 
the  meetings,  and  several  issues  were 
raised  during  the  consultation  and 
comment  period.  After  reviewing  and 
considering  the  comments  received  and 
the  records  of  the  meetings,  this  rate 
order  was  assembled  to  respond  to  the 
comments  offered  during  the  public  rate 
adjustment  process.  I  have  concluded 
that  the  Fry-Ark  rate  adjustment  is 
needed  to  meet  cost  recovery  criteria. 
Therefore.  Rate  Order  No.  WAPA-31 
confirming  and  approving  the  Fry-Ark 
rate  on  an  interim  basis  is  hereby 
issued,  and  the  new  rate  schedule  will 
be  promptly  submitted  to  FERC  for 
confirmation  and  approval  on  a  final 
basis. 

Issued  in  Washington.  DC  May  20,  1987. 
lomph  F.  Salgado. 
Undersecretary. 

Department  of  Energy 

Under  Secretary 

May  20.  1987. 

In  the  matter  of  Western  Area  Power 
Administration— Fryingpan-Arkansas 
Projet  Power  Rate,  Rate  Order  No. 
WAPA-31. 

Pursuant  to  section  302(a)  of  the 
Department  of  Fjiergy  (DOE) 
Organization  Act.  42  U.S.C.  7101,  et  seq. 
(Act),  the  power  marketing  functions  of 
the  Secretary  of  the  Interior  under  the 
Reclamation  Act  of  1902,  43  U.S.C.  372. 
etseq..  as  amended  and  supplemented 
by  subsequent  enactments,  particularly 
by  section  9(c)  of  the  Reclamation 
Project  Act  of  1939,  43  US  C.  48Sh(c),  for 
the  Bureau  of  Reclamation  (BuRec)  were 
transferred  to  and  vested  in  the 
Secretary  of  Energy  By  Delegation 
Order  No  0204-108,  effective  December 
14. 1983  (48  FR  55664.  December  14. 


1983).  as  amended  by  Amendment  No.  1 
effective  May  30, 1986  (51  VR  19744,  May 
30. 1986),  the  Secretary  of  Energy 
delegated  to  Western  Area  Power  ^  ^  ^ 

Administration's  (Western)  '  "'' 

Administrator  the  authority  to  develop 
power  and  transmission  rates,  to  the 
Under  Secretary  of  the  DOE  (Under 
Secretary)  the  authority  to  confirm,  i 

approve,  and  place  in  effect  such  rates        ' 
on  an  interim  basis,  and  to  the  Federal 
Fjiergy  Regulatory  Commission  (FTJIC) 
the  authority  to  confirm,  approve,  and 
place  in  effect  on  a  final  basis,  to 
remand,  or  disapprove  rates  developed 
by  the  Administrator  under  the 
delegation. 

This  rate  order  is  issued  pursuant  to 
the  delegation  to  the  Under  Secretary 
and  the  rate  adjustment  procedures  at 
10  CFR  Part  903  (50  F'R  37835.  September 
la  1985). 

Effective  Date 

The  new  rate  will  become  effective  on 
the  first  day  of  the  first  full  billing  period 
on  or  after  June  20. 1987.  and  will  remain 
in  effect  until  superseded. 

Description  of  Rate 

The  capacity  without  energy  rate  for 
the  Pryingpan  Arkansas  Project  (Fry- 
Ark)  will  be  implemented  in  two  phases. 
The  first  phase  of  the  proposed  rate  is 
scheduled  to  be  placed  in  effect  on  an 
interim  basis,  the  first  day  of  the  first 
full  billing  penod  on  or  after  June  20. 
1987.  The  second  phase  is  to  be  effective 
15  months  later  on  or  after  September 
20,  1988.  A  comparison  of  the  present 
and  approved  rate  is  shown  below. 
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The  new  rate  is  an  Increase  of  $7.68/ 
kilowatt-year  or  $0.64/kilowatt-month. 
The  rate  adjustment  will  increase 
average  annual  revenues  about  $1.5 
million,  and  is  necessary  to  satisfy  the 
cost  recovery  criteria  as  set  forth  in 
DOE  Order  No.  RA  6120.2. 

Explanation  of  Rate  Development 
Process 

Proceedings  on  the  proposed  rate 
adjustment  were  initialed  on  |une  13, 
1986,  with  publication  of  a  Federal 
Re^ster  notice  (51  V\(  21614)  which 
officially  announced  the  proposed  rate 
adjustment  and  procedures  for  public      • 
participation.  On  July  1.  1966.  and  |uly 
23. 1986.  a  public  Information  forum  and 


a  public  comment  forum,  respectively, 
were  held  in  Denver,  Colorado.  The 
consultation  and  comment  period  was 
extended  from  September  11. 1986.  to 
November  10, 1986,  at  the  request  of  he 
customers.  All  public  comments 
received  in  the  consultation  and 
comment  period  were  considered  in  the 
prepartion  of  this  rate  order.  During  the 
month  of  July,  informal  meetings  were 
held  with  customers  and  interested 
parties.  In  addition,  a  customer  group 
and  the  BuRec  met  to  review 
background  information  in  the  BuRec's 
files  that  the  customers  felt  would  be 
useful  to  help  understand  the  proposed 
rate  action. 

Discussion  of  Issues — Public  Comments 

Question  Regarding  Cost  of  Power  in 
1989 

Western  received  a  question 

concerning  the  cost  of  power  allocated 
under  the  "Post-1989  General  Marketing 
and  Allocation  Criteria"  because  of  the 
proposed  rate  increase.  Under  these 
Criteria,  Fry-Ark  capacity  will  be 
marketed  on  a  blended  basis  after  1989. 
The  question  is  not  directly  concerned 
with  the  matter  of  the  proposed  rate 
which  is  for  Fry-Ark  alone.  It  pertains 
more  to  a  rate  procedure  for  power 
marketed  after  1989.  In  the  post-1989 
period,  Fry-Ark  capacity  and  energy  will 
be  marketed  with  power  from  the  Pick- 
Sloan  Missouri  Basin  Program-Western 
Division  (P-SMBP-WDj,  and  sold  at  a 
blended  rate  for  both  projects.  At  this 
time.  Western  does  not  know  exactly 
what  the  blended  rate  will  be.  However, 
in  the  "Environmental  Assessment  for 
Post-1989  General  Power  Marketing 
Criteria  and  Allocation  Criteria  for 
Loveland-Fort  Collins  Area,"  published 
in  April  1985,  a  composite  rate  of 
S0.01247/kilowatthour  was  estimated  for 
the  post-1989  period  assuming  a  rate  of 
$46.00/kilowatt-year($3.8333/kilowatt- 
month)  for  the  Fry-Ark. 

Comment  Regarding  the  Allocation  of 
Multipurpose  Plant  Cost 

Western  received  comments  disputing 
the  BuRec's  change  in  multipurpose 
plant  cost  allocation  whereby  both 
generation/pump  units  at  the  Mt.  Elbert 
Powerplant  are  allocated  a  portion  of 
the  multipurpose  plant  costs  instead  of 
allocating  these  costs  to  just  the  first 
unit  as  was  initially  done.  The 
comments  maintain  that  this  BuRec 
change  in  multipurpose  plant  cost 
allocation  is  not  consistent  with  the 
statutory  requirements  of  section  302(a) 
of  the  DOE  Act.  In  addition,  the 
comments,  as  a  related  matter,  claim 
that  the  provisions  of  10  CFR  903.14.  the 
Department  of  Energy  Procedures  for 


Pubhc  Participation  in  Power  and 
Transmission  Rate  Adjustments  and 
Extensions,  were  not  followed  with 
regard  to  the  BuRec's  change  in 
multipurpose  plant  cost  allocations. 
Neither  comment  has  been  adopted  in 
this  rate  proceeding. 

The  Reclamation  Project  Act  of  1939, 
section  9.  among  other  things,  sets  forth 
the  Secretary  of  the  Interior's  authority 
to  make  cost  allocations  in  the  case  of 
reclamation  projects,  and  the  Secretary 
has  delegated  this  authority  to  the 
BuRec  The  Fry-Ark  is  a  reclamation 
project.  The  DOE  Act.  section  302, 
transferred  the  power  marketing 
functions  and  authorities  previously 
vested  in  the  Secretary  of  the  Interior  to 
the  Secretary  of  Energy.  The  DOE  Act 
did  not  transfer  the  Secretary  of  the 
Interior's  authority  regarding  cost 
allocations.  Notwithstanding  this  fact, 
the  legislative  history  of  section  302 
supports  the  proposition  that,  in  some 
instances,  a  power  marketing 
administration  may  have  a  role  in 
resolving  certain  cost  allocation  matters 
as  they  relate  to  compliance  with 
applicable  laws.  However,  given  the  fact 
that  the  Secretary  of  the  Interior  has 
primary  responsibility  to  resolve  cost 
allocation  disputes.  Western  will  not 
substitute  its  judgment  for  that  of  the 
BuRec  in  this  proceeding.  Any  party 
disputing  the  change  in  the  multipurpose 
plant  cost  allocation  for  the  Fr\'-Ark 
should  appropriately  raise  and  resolve 
this  dispute  with  the  Secretary  of  the 
Interior  in  accordance  with  the 
administrative  process  rules  and 
regulations  of  the  Department  of  the 
Interior. 

The  comment  alleging  that  Western's 
administrative  process  regarding  the 
Fry-Ark  rate  is  deficient  for  a  lack  of 
compliance  with  the  provisions  of  10 
CFR  903.14  is  also  not  well  founded.  The 
substance  of  the  allegation  is  that 
Western  did  not  provide  adequate 
backup  data  for  examination  and 
comment  concerning  the  BuRec's  change 
in  multipurpose  cost  allocation. 

Western  understands  that  the  BuRec 
has  provided  substantial  data  to  the  Fry- 
Ark  customers  relating  to  the  cost 
allocation  question.  Even  if  the  BuRec 
had  withheld  certain  documents. 
Western  does  not  have  the  authority  to 
compel  production.  Western,  has.  in 
fact,  fully  complied  with  the  provisions 
of  10  CFR  903.14  by  providing  the 
customers  with  all  of  the  documents 
under  Western's  control.  Moreover, 
Western  has  made  every  effort  to 
facilitate  the  gathering  the  releae  of 
information  to  Fry-Ark  customers  on  the 
cost  allocation  issue. 


Questions  Regarding  Operation  and 
Maintenance  Expenses 

The  FY  1984  Power  Repayment  Study 
(PRS)  was  in  use  when  the  rate 
adjustment  procedures  were  initiated  in 
June  1986. 

Comment  was  received  referring  to 
the  fact  that  the  FY  1984  PRS  uses  the 
BuRec  FY  1986  budget  for  the  basis  of 
future  year  projections  for  operation  and 
maintence  (O&M)  expenses.  The  BuRec 
had  consolidated  two  of  their  regional 
offices  after  the  submittal  of  the  FY  1986 
budget,  but  any  savings  in  O&M 
expenses,  according  to  the  comment, 
were  not  reflected  in  the  FY  1984  PRS. 

The  FY  1988  PRS,  which  is  the  basis 
for  this  rate  order,  includes  new  O&M 
expenses,  which  the  BuRec  has 
submitted  to  Western,  and  which  are 
based  upon  the  BuRec's  proposed  FY 
1988  budget.  These  data  do  refiect  the 
consolidation  of  BuRec's  Regional  and 
Project  Offices. 

Another  comment  was  made  that  the 
O&M  costs  for  Fry-Ark  are 
inappropriately  high. 

Western  reviewed  both  BuRec  and 
Western's  historical  O&M  expenses.  We 
verified  that  actual  historical  expenses 
have  been  higher  than  the  expenses 
projected  in  the  FY  1982  PRS  (which  was 
used  to  support  the  present  rate  of 
$3.1l/kilowatt-month).  However,  the 
outyear  projections  in  the  FY  1986  PRS 
are  nearly  26  percent  less  than  the 
preliminar>'  FY  1986  actual  O&M 
expenses  for  the  project.  Based  on 
available  data,  the  projected  O&M 
expenses  in  the  study  are  conservative 
and  reasonable. 

Starting  Year  for  Repayment 

There  was  one  comment  regarding 
choice  of  the  starting  year  for  the 
repayment  penod  in  the  PRS.  saying  the 
starting  year  should  coincide  with  the 
requirement  to  pay  under  the  sales 
contracts. 

The  Mt.  Elbert  Powerplant  was 
declared  to  be  available  for  service  in 
nr  1982.  In  researching  Western's 
contracts,  there  were  seven  customers 
who  had  contracts,  and  10  customers 
who  did  not  have  contracts  by  the  end 
of  FY  1983,  and  initial  commerical  sales 
begin  in  FY  1983.  Therefore,  the  start 
year  of  FY  1983  for  the  PRS  does 
coincide  with  the  sales  contracts  and 
DOE  Order  RA  6120.2  which  states  that 
"the  first  year  of  the  repayment  penod 
.  .  .  shall  be  the  first  year  following  the 
fiscal  year  in  which  the  investment  goes 
into  comencal  service." 

Questions  Regarding  Other  Revenues 

Western  received  questions  about  the 
exclusion  of  interchange  energy  sales 
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from  the  rev«iue  projecfion,  stnct  sucii 
revenue  was.  according  lo  the  comment, 
included  in  the  FY  198^  I'RS.  Western,  in 
its- review  of  intercKange  energy 
accounting  and  the  cash  settlement  for 
Fry-Ark,  considers  the  occinrence  of 
future  cash  settlements  as  uncertairu 
Therefore,  Western  will  not  include  caah 
settlements  in  projections  of  future 
revenue.  In  reviewing  thr  "other 
revenue"  in  the  VY  IWC  PRS.  Western 
found  no  interchange  energy  cash 
settlement.  The  only  items  included  in 
"other  revenue"  in  the  FY  1952  PRS 
were  a  contribution  from  a  participating 
utility  for  facilities  at  Poncha  Substation 
and  revenue  from  municipal  and 
industrial  (MAI)  water  contracts  to 
assist  m  the  repayment  of  irrigation 
facilities. 

In  the  FY  1W6  I'RS.  the  contributions 
from  the  participHting  utility  are  in  the 
form  of  reduced  capitalized  plant  costs. 
Farther,  since  no  required  irrigation  aid 
is  shown  in  the  FY  1986  PRS.  there  is  no 
revenue  assistance  from  M&l  water 
contracts. 

Western  received  a  comment 
requesting  that  benefits  from 
hydrothermal  in'exration  activities  be 
allocated  based  on  the  inst.dlefl 
capacity  ratio  of  the  projects  involved, 
nnmelv  the  Frv  Ark  (310  MW)  and  the 
P-SMBP-Wn  (518  MWl 

Western  has  reviewed  the  inte}<rated 
operation  of  the  projftctR  and  has 
included  historical  revenues  in  the  PRS 
based  upon  the  hydrothermo! 
integration.  There  is  a  high  probability 
that  revenues  will  be  available  in  the 
short-termu  therefore.  Western  has  also 
projected  additional  hydrothermal 
revenues  through  1991. 

Question  Regarding  Replacements 

There  was  one  comment  regarding 
overpayment  of  replacements  by 
appitiximatley  S7  million  by  the  end  of 
the  study  period. 

The  PRSs  normal  priority  of  payments 
after  annual  costs,  interest  expense,  and 
repayment  of  capitalir^jd  deficits  is  to 
repay  the  highest  interest  bearing 
investment  first.  In  the  »-iine  interest 
bearing  investment  group,  replacement 
inveslnients  are  paid  beftwe  project 
investment.  This  situation  often  results 
in  repayment  of  replacements  in  the 
year  they  are  placed  in  service. 

However,  it  may  be  desirable  to  direct 
where  and  when  future  principal 
payments  should  be  made. 
Occasionally,  the  funds  for  payment  of  a 
higher  interest  rate  investment  may  be 
directed  to  repay  a  lower  interest  rate 
investment  in  years  preceding  a  required 
payment  which  is  larger  than  the  then 
available  annual  revenue.  When  this 


approach  is  iMted.  interest  experrse 
increases  The  imrfMse  in  expenses 
reduces  the  amount  of  revenue  nvailaWe 
for  repaynient  The  PRS  wiH  then  have  a 
larger  unpaid  investment  at  the  end  of 
the  study  penjxl  than  would  otherwise 
be  the  case   As  lon^  as  the  mrrease  m 
the  unpaid  investment  exceeds  the 
increased  mierest  cost  plus  the  payment 
to  the  lower  intere^l  bearinj<  investment, 
the  required  power  rale  (or  rep»iyment 
can  soriiefunes  be  retiuced   In  this  Kry- 
Ark  PRS.  the  lowest  rate  it  obtaineii 
when  there  is  a  balacK*  uf  repaid  and 
unpaid  replacement  investment  at  the 
end  of  the  study. 

Phased  Rate  Adjitstment 

The  customers  commented  that 
severely  depressed  economic  conditions 
exist  in  Colorado  and  adjoining  States, 
particularly  in  rural  areas,  and  that  end- 
use  consumers  are  clearly  unable  to 
pass  along  increased  energy  costs  in  the 
sale  price  of  their  goods  and  services. 
As  a  result,  they  believe  that  Western 
should  seriously  consider  the 
postpofiement  of  the  proposed  rate 
increase  until  the  Fry  Ark  is  integrated 
with  other  Ixjveland  Area  resources 
according  to  the  post  89  marketing  plan. 

Western  is  well  aware  of  the 
depressed  economic  conditions  that 
exist  in  the  rural  areas  and  has 
considered  how  to  cushion  the  impact  of 
such  a  large  rate  increase.  The 
Administrator  does  not  have  discretion 
under  provisions  of  RA  6120.2  to 
unduly  delay  a  needed  rate  increase, 
which  would  be  the  situation  if  the  rate 
were  not  placed  in  effect  until  the  start 
of  the  post  89  marketing  period  on 
October  1.  1989  However,  a  PRS  was 
made  using  a  two  phase  increase.  The 
first  phase  whs  assumed  to  start  with 
the  July  1987  billing  period  and  include 
about  one  half  of  the  rate  increase 
needed  for  project  repayment  The  first 
phase  would  be  in  effect  for  15  months. 
The  second  phase,  or  full  amount  of  the 
rate  increase  would  be  placed  in  effect 
beginning  with  the  October  1968  billing 
period.  Due  to  the  reduction  in  revenues 
daring  the  initial  15-month  period,  the 
final  rate  is  slightly  greater  than  would 
be  required  for  a  single-phase  increase. 

Western  does  not  favor,  as  a  matter  of 
general  policy,  the  adoption  of  pha^'d 
increases,  but  because  of  the  magnitude 
of  the  Fry-Ark  rate  imxease  (from 
$37.32/kilowHtt  year  to  $45.00/ kilowatt- 
year),  and  the  f)oor  economic  conditions 
in  the  rural  areas  where  Fry  Ark  power 
is  sold,  some  phasing  of  the  rate  is 
warranted. 

The  rate  approved  in  this  order  is: 
Ist  phase:  $41.04/kilowatl-year  ($3.42/ 


kittiwntl-month).  effective  on  or  after 
lune  20.  1987. 
2nd  phase:  $45.00 /Vilowwtt-year  ($3.75/ 
kilowatt  month),  effective  on  or  after 
September  2a  UWa. 

The  setxjnd  pt\a»e  provnief  for  full 
repayment  of  project  costs  within  the 
allowable  repayment  jwriixls  for  the 

investments 

Miscellaneous  issues 

One  comment  stated  that  Western 
should  credit  benefits  from  substitute 
sources  and  diversify  to  Fr> -Ark; 
Western  should  not  ctmsider  this  credit 
to  be  in  lieu  of  credits  due  to  the 
hydrothermal  integration  (discussed  m 
"Questions  Regarding  Other 
Revenues"). 

Western  views  this  comment  as  two 
issues  The  first  issue  is  the  credit  of 
benefits  from  substitute  sources  such  as 
the  P-SMBP-WW  Western  does  crtnlil 
tjenefiti  from  soijstitote  sourf.es  by 
accounting  for  protect  energy  «l 
generation  and  at  load  There  is  a 
fmanc  lal  w'ttletnent  between  Fry  Ark 
and  P-SMBP-Wn  when  mterchan^ 
energy  is  settled 

The  other  issue  is  the  diversity 
settlement  Western  believes  that 
diversity  is  a  relationship  between  loads 
and  the  swing  taken  by  the  generators. 
The  FVy  Ark  generators  are  scheduled 
generators,  not  swing  generators: 
therefore,  no  benefit  is  due  to  Fry  Ark 
because  of  diversity 

Western  received  another  comment 
suggesting  a  delay  of  the  rate  increase 
until  "Post  1989"  because  of  the 
economic  conditions  in  the  rural  areas. 

Western  is  required  by  statute  to  meet 
annual  0*M  costs  and  interest  on  the 
investment,  and  repay  each  investment 
within  its  repayment  period.  While  a 
needed  rate  action  cannot  be  deferred. 
Western  makes  ever>  effort  to  assure 
that  only  fully  justified  costs  and  all 
proper  revenues  are  shown  in  the  PRS 

Other  Considerations 

Interest  Rale  Not  Based  ojt  RA  6120.2 

In  the  FY  19H2  PRS,  which  was  used  to 
set  the  initial  Fry  Ark  power  rate,  the 
interest  rate  for  the  project  investment 
was  in  accordance  with  the  authorizing 
legislation.  This  interest  rate  is  referred 
to  as  a  "coupon  rate."  However,  the 
interest  rate  used  for  the  deficit  loans 
and  replacement  investment  was  in 
accordance  with  DOE  Order  RA  6120.2, 
or  the  "yield  rate  "  In  the  FY  1986  PRS. 
to  be  consistent  in  the  repayment  of 
loans  and  investment,  and  since  the 
authorizing  legislation  directs  the  use  of 


the  "coupon  rate,"  Western  used  the 
appropriate  "coupon  rate"  as  the 
interest  rate  for  the  deficit  loans  and 
replacement  investment. 

Environmental  Compliance 

In  compliance  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  and  th  DOE  Regulations 
published  in  the  Federal  Register  on 
March  28,  1980  (45  FR  20694-20701),  as 
amended.  Western  normally  prepares 
environmental  assessments  for 
proposed  rate  adjustments  which 
exceed  the  rate  of  inflation  in  the  period 
since  the  last  adjustment.  Western 
completed  an  environmental  assessment 
(F-A)  of  the  proposed  rate  increase.  A 
Finding  of  No  Significant  Impact  was 
issued  by  DOE  on  September  23. 1986, 

In  an  effort  to  use  the  latest  available 
finance  and  budget  information. 
Western  has  revised  the  proposed 
power  rate.  The  initial  proposed  rate 
was  based  upon  the  FY  1984  PRS  as 
published  in  the  rate  brochure,  while  the 
final  proposed  rate  is  based  upon  the  FY 
1986  PRS.  The  rate  evaluated  in  the  EA 
was  $3.88/kllowatt-month.  In  this  rate 
order,  the  final  capacity  rate  is  $3.75/ 
kilowatt/month,  as  compared  with  the 
previous  rate  of  $3.1l/kilowatt-month. 
Because  the  final  rate  is  less  than  the 
rate  used  in  the  EA,  the  evaluation 
contained  in  that  document  becomes  in 
effect  a  "worst-case"  analysis.  No 
significant  environmental  effects  were, 
discovered  using  the  higher  rate,  so  none 
are  anticipated  with  a  slightly  lower 
rate.  It  is  not  expected  that  further 
NEPA  compliance  will  be  required. 

Submission  to  FERC 

The  rate  herein  confirmed,  approved, 
and  placed  in  effect  or  an  interim  basis, 
together  with  supporting  documents, 
will  be  submitted  to  FEIRC  for 
confirmation  and  approval  on  a  final 
basis. 

Order 

In  view  of  the  foregoing  and  pursuant 
to  the  authority  delegated  to  me  by  the 
Secretary  of  Energy,  I  hereby  confirm, 
approve,  and  place  in  effect  on  an 
interim  basis,  effective  the  first  day  of 
the  first  full  billing  period  on  or  after 
June  20. 1987,  Rate  Schedule  FA-Cl. 
This  rate  schedule  shall  remain  in  effect 
on  an  interim  basis  until  FERC  confirms 
and  approves  it  or  a  substitute  rate  on  a 
final  basis. 

Issued  in  Washington.  DC  May  20, 1987. 


Joseph  F.  Salgado.  .  . 

Under  Secretary 

United  States  Department  of  Energy 

Western  Area  Power  Administration 

Rate  Schedule  FA-Cl — Fryingpan- 
Arkansas  Project 

Schedule  of  Rates  for  Capacity  Without 
Energy 

Effective 

Ist  phase:  The  first  day  of  the  first  full 
billing  period  on  or  after  June  20, 1987. 

2nd  phase:  The  first  day  of  the  first  full 
billing  period  on  or  after  September 
20. 1988. 

A  vailable 

To  wholesale  power  customers  for 
capacity  without  energy. 

Character  and  Condition  of  Service 

Alternating  current.  60  hertz,  3-phase, 
delivered  and  metered  at  the  voltage 
and  points  established  by  contract. 

Monthly  Rate 

1st  phase:  $3.42  per  kilowatt  of  contract 

rate  of  delivery. 
2nd  phase:  $3.75  per  kilowatt  of  contract 

rate  of  delivery. 

Adjustments 

Customers  will  be  required  to  bear 
transmission  costs  and  losses  of  1 
mill/kilowatthour  and  5  percent  losses 
in  each  direction  for  wheeling  of 
energy  to  and  from  the  Malta 
Substation  over  the  transmission 
system  of  Public  Service  Company  of 
Colorado. 

[FR  Doc.  87-12884  Filed  6--i-87;  8:45  am] 
BILUNG  COOC  MSO-OI-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

IOPTS-51677;  FRL-3211-81 

Certain  Chemicals  Premanufacture 
Notices 

AGENCY:  Environmental  Protection    . 
Agency  (EPA). 
action:  Notice. 

summary:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  the  final  rule  published  in 
the  Federal  Register  of  May  13.  1983  (48 
FR  21722).  This  notice  announces  receipt 


of  thirty-two  such  PMNs  and  provides  a 

summary  of  each. 

DATES:  Close  of  Review  Period: 

P  87-1121.  87-1122  and  87-1123— August 

12, 1987. 
P  87-1124.  87-1125  and  87-1126— August 

15.  1987. 
P  87-1127.  87-1128,  87-1129  and  87- 

1130— August  16,  1987. 
P  87-1131,  87-1132,  87-1133,  87-1134,  87- 

1135,  87-1136.  87-1137,  87-1138,  87- 

1139.  87-1140.  87-1141,  87-1142,  and 

87-1143— August  17, 1987. 
P  87-1144,  87-1145.  87-1146,  87-1147,  87- 

1148,  87-1149,  87-1150,  87-1151  and 

87-1152— August  18, 1987. 

Written  comments  by: 
P  87-1121,  87-1122  and  87-1123— July  13. 

1987, 
P  87-1124,  87-1125  and  87-1126— July  16. 

1987. 
P  87-1127,  87-1128,  87-1129  and  87- 

1130— July  17, 1987, 
P  87-1131,  87-1132,  87-1133,  87-1134,  87- 

1135,  87-1136,  87-1137,  87-1138,  87- 

1139,  87-1140,  87-1141.  87-1142.  and 

87-1143— July  18, 1987. 
P  87-1144,  87-1145.  87-1146,  87-1147.67- 

1148.  87-1149,  87-1150,  87-1151,  and 

87-1152- Julyl9, 1987. 

ADDRESS:  Written  comments,  identified 
by  the  document  control  number 
"10PTS-51677J"  and  the  specific  PMN 
number  should  be  sent  to:  Document 
Processing  Center  (TS-790),  Office  of 
Toxic  Substances,  Environmental 
Protection  Agency,  Room  L-100.  401  M 
Street  SW.,  Washington,  DC  20460,  (202) 
554-1305. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephanie  Roan,  F>remanufacture  Notice 
Management  Branch,  Chemical  Control 
Division  (TS-794),  Office  of  Toxic 
Substances,  Environmental  Protection 
Agency,  Room  E-611,  401  M  Street  SW.. 
Washington.  DC  20460.  (202)  382-3725. 
SUPPLEMENTARY  INFORMATION:  The 
following  notice  contains  information 
extracted  from  the  non-confidential 
version  of  the  submission  provided  by 
the  manufacturer  on  the  PMNs  received 
by  EPA.  The  complete  non-confidential 
document  is  available  in  the  Public 
Reading  Room  NE-G004  at  the  above 
address  between  8:00  a.m.  and  4:00  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

P  87-1121 

Manufacturer.  Confidential. 

Chemical.  (G)  Polyurethane. 

Use/Production.  (G)  Industrial  and 
commercial  oligomer.  Prod,  range:  1.000 
to  3,000  kg/yr. 

F  87-1122 
Importer.  Confidential. 
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Chemical.  (C)  Substituted  Morphoiine. 

Use/Import.  (G)  Chemical 
intermediale.  Import  range:  Confidential. 

Toxicity  Data.  Irritation;  Skin— 
Irritant.  Eye — Irritant. 

P  87-1123 

Manufacturer.  Adhesive  Coatings  Co. 

Chemical  (S)  Polyamine  area- 
formaldehyde  condensate. 

Use /Production.  (S)  Industrial  epoxy 
curing  «jgent.  Prod,  range:  300.000  to 
500,000  kg/yr. 

P  87-1124 

Manufacturer.  Takasago  USA.  Inc. 

Chemical.  (S)  7-Elhoxy-3.  7-dimethyl 
1-octene. 

Use/lmporL  Industrial  fragrance. 
Import  range:  100  to  1.200  kg/yr. 

Toxicity  Data.  Acute  oral:  15.3  g/k«: 
Irritation:  Skin — Non-irritant;  Ames 
test— Non-mutagefiic;  Skin  sensitization; 
Non-sensitizen  Phototoxicity — No 
phototoxicity. 

P  87-1125 

Manufacturer.  Confidential. 

Chemical.  (S)  Mixture  of  2-ethoxy-23- 
dimethyl  octane  and  6-etJioxy-2.6- 
dimethyl  octane. 

Use/Import.  (S)  Site-limited  fragrance. 
Import  range:  100  to  1.200  kg/yr. 

Toxcity  Data.  Acute  oral:  >20  m/kg; 
Irritation:  Skin — Non-irritant;  Ames 
test — Non-mutagenic;  Skin 
sensitization — Non-sensitizer. 
Phototoxicity — No  phototoxicity. 

P  87-1128 

/iiiporter.  Ilford  Photo  Corporation 

Chemical.  (S)  1,1-Ethylene- 
2.2'bipyridylium  dibromtde. 

Use/Import.  (C)  Stabilizer  for 
holograms  contHmin>?  silvrr  halide; 
open,  non-dispersive  use.  Import  range; 
200  to  1,000  kg/yr. 

P  87-1127 

Manufacturer.  Confidential. 

Chemical.  (GJ  Modified  acrylic 
polymer. 

Use/Production.  (G)  Open,  non- 
dispersive  use.  Prod,  range; 
ConfidentiaL 

P  87-1128 

Manufacturer.  Confidential. 

Chemical.  (G)  Acrylic  modified 
polyurethane. 

Use/Production.  (G)  Industrially  used 
coating  with  an  open  use.  Prod,  range; 
10,000  to  50.000  kg/yr. 

P  87-1129 

Manufacturer.  ConfidentiaL 
Chemical.  (G)  Alkyl  aminal. 
Use/Production.  (G)  Destructive  use. 
Prod,  range:  Confidential. 


P  87-1130 

Manufacturer  Confidential. 

Chemical.  (G)  Polymer  of  aninea. 
alkanediols,  aliphatic  and  aromatic 
acids. 

Use/Production.  (S)  Industrial  open, 
non-dispersive  use.  Prod,  range:  66,500 
to  100.000  kg/yr. 

P  87-1131 

Manufacturer  Texaco.  Inc. 

Chemical.  (G)  Suifurized  molybdenum 
derivative  of  an  amide  and  ester. 

Use/Production.  (S)  Industrial, 
commercial  and  consumer  lube  oil 
additive  for  crankcase  engine  oils.  Prod, 
range:  Confidential. 

P  87-1132 

Manufacturer  Cardolite  Corporation. 

Chemical.  (G)  Cashew  nutshell  Hquid 
polymer  with  formaldehyde  and 
polyamine.  Prod,  range;  Confidential. 

Use/Production.  [S]  Curative 
(Hardener)  for  epoxy  resins.  Prod,  range: 
Confidential. 

P  87-1133 

Manufacturer  Texaco.  Inc. 

Chemical.  (G)  Substituted 
polyisobutenyl  succinimide  or  bis- 
alkenyl  succinimide. 

Use /Production.  Industrial, 
commercial  and  coosuner  lube  oil 
additive  for  crankcaM  engine  oils.  Prod, 
range:  Confidential. 

P  87-1134 

Manufacturer.  Biddle  Sawyer 
Corporation. 

Chemical.  (G)  Aliphatic  urethane 
acrylate  oligomer. 

Use /Import.  (S)  Oligomer  ft)r  UV/EB 
curable  systems.  Import  range 
Confidential. 

P  87-1135 

Manufacturer  Cardolite  Corporalwn. 

Chemical.  (S)  Cashew  nuUhell  liquid 
acetate  ester. 

Use /Production.  (S)  Diiu«nt- 
accelerator  for  epoxy  resins.  Prod, 
range:  Confidential. 

p  87-1136 

Manufacturer.  Confidential. 

Chemical.  (G)  Anionic  sufcmtituted 
aromatic. 

Use /Production.  (C)  Textile 
applications  Prod,  range;  Confidential 

P 87-1137 

Manufacturer.  Bnldle  Sawyer 
Corporation. 

Chemical.  (G)  Aliphatic  urrthane 
acrylate  oUgomcr 

U»e/Prodtui.nHi  (S)  Uhso««r  for  \J\ i 
EB  curaWe  systems.  Prod  range: 
Confidential. 


P  87-1138 

Manufacturer  Biddle  Sawyer 
Corporation. 

Chemical.  (G)  Aliphatic  urethane 
acrylate  oligomer. 

Use /Production.  (S)  industrial, 
commercial  and  consumer  oligomer  for 
UV/EB  curable  systems  Prod,  range: 
Confidential 

P  87-1139 

Manufacturer  Southland  Corporation. 

Chemical.  Rapeseed  oil.  sulfated. 
sodium  sah. 

Use/Production.  (S)  Industrial 
emulsificr-wetting  agent.  Prod,  range: 
5.000  to  20,000  kg/yr. 

p  8"-n«) 

Manufacture-  Southland  Ckirporation. 

Chemnal  IS)  Rapiiwt^  oil.  sulfated, 
potassium  salt. 

Use/ Production.  (S)  Industnal 
emulsifier  we<ting  agc-nt.  Prod,  range: 
5.000  to  2(U)00kji/>T. 

P 87-1141 

Manufacturer  Southland  Corporation. 

Chemical.  (S)  Rapeseed  oil.  sulfated, 
triethanolamine  salt. 

Use/Production.  (S)  Industrial 
emulsifier-wetting  agent.  Prod,  range: 
5,000  to  20.000  kg/yr- 

P  87-1142 

Manufacturer.  Stiuthland  Corporation. 

Chemical.  (S)  Rapeseed  oil.  sulfated, 
triethanolamine  salt. 

Usp/Prodm-tion  fS)  Industrial 
emulsifierwettmg  H^n\..  Pnxi.  range: 
5.000  to  20.000  kg/yr. 

P  87-1143 

Manufacturer  Confidential. 
Chemical.  (G)  Alkyl  aminal. 
Use/Production.  (G)  Destructive  use. 
Prod,  range:  Confidential. 

P  87-1144 

Manufacturer.  Confidential. 

Chemical.  [G]  Mannich  base  of 
alkylated  phenol. 

Use/Production.  (G)  Commercial 
open,  dispersive.  Prod,  range: 
Confidential. 

P  87-1145 

Manufacturer  Confid«rntial. 
Chemical.  (G)  NitroHrtimHlu,  alkenoic 

acid. 

Use/Produ<-tuui  [G\  Industrml 
chemical  intermediate.  Prod,  rangf  4.50(1 
to  35.000  kg/yr. 

P  67-1148 

Manufacturer.  Confidential. 
Chemical.  (G)  Amine  functional 
epoxy. 


Use/Production.  (S)  Site-limited  and 
industrial  coatings.  Prod,  range: 
Confidential. 

P  87-1147 

Manufacturer  Confidential. 

Chemical.  (G)  Polyamine  cationic 
agent. 

Use /Production.  (G)  Dye-fixatiye. 
Prod,  range:  Confidential. 

P  87-1148 

Manufacturer  Confidential. 

Chemical.  (G)  Amine  capped  epoxy. 

Use/Production.  (S)  Site-limited  and 
industrial  coatings.  Prod,  range: 
Confidential. 

P 87-1149 

Munufacturer.  Confidential 
Chemical.  [G]  Nonionic  surfactant. 
Use/Production.  (S)  Site-limited  and 

industrial  coatings.  Prod,  range: 

Confidential. 

P  87-1150 

Manufacturer  Confidential. 

Chemical.  (G)  Aliphatic  blocked 
isocyanate  crosslinker. 

Use/ Production.  (S)  Site-limited  and 
commercial  coatings.  Prod,  range: 
Confidential. 

P  87-1151 

Manufacturer  Confidential. 

Chemical.  (G)  Amine  functional  epoxy 
resin. 

Use/Production.  (S)  Site-limited  and 
industrial  coatings.  Prod,  range; 
Confidential. 

P  87-1152 

Manufacturer  Shin-Etsu  Silicones  of 
America.  Inc. 

Chemical.  (G)  Organopolysiloxane 
containing  epoxy  group. 

Use/Import.  (S)  Industrial  textile 
finishing  agent.  Import  range:  4.000  to 
40.000  kg/yr. 

Dated:  May  22. 1987. 
Linda  K.  Smith, 

Acting  Division  Director,  Information 
Management  Division. 
jFR  Doc  87-12566  Filed  6-4-87;  8:45  am) 
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(OPTS-59816;  FRL-3211-7J 

Certain  Chemicals  Premanufacture 
Notices 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

summary:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 


submit  a  premanufacture  notice  (PM.N) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  EPA  statements  of  the  final 
rule  published  in  the  Federal  Register  of 
May  13,  1983  (48  FR  21722).  In  the 
Federal  Register  of  November  11. 1984, 
(49  FR  46066)  (40  CFR  723.250).  EPA 
published  a  rule  which  granted  a  limited 
exemption  from  certain  PMN 
requirements  for  certain  types  of 
polymers.  PMN's  for  such  polymers  are 
reviewed  by  EPA  within  21  days  of 
receipt.  This  notice  announces  receipt  of 
seven  such  PMNs  and  provides  a 
summary  of  each. 
DATES:  Close  of  Review  Period: 

Y  87-147  and  87-148— )ane  4, 1987. 

Y  87-149— June  8.  1987. 

Y  87-150  and  87-151— June  9.  1987. 

Y  87-152  and  87-153— June  10.  1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Wendy  Cleland-Hamnett. 
Premanufacture  .Notice  Management 
Branch.  Chemical  Control  Division  (TS- 
794),  Office  of  Toxic  Substances, 
Environmental  Protection  Agency,  Room 
E-611,  401  M  Street  SW..  Washington, 
DC  20460,  (202)  382-3725. 
SUPPLEMENTARY  INFORMATION:  The 
following  notice  contains  information 
extracted  from  the  non-confidential 
version  of  the  submission  by  the 
manufacturer  on  the  exemption  received 
by  EPA.  The  complete  non-confidential 
document  is  available  in  the  Public 
Reading  Room  .NE-G004  at  the  above 
address  between  8:00  a.m.  and  4:00  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

Y  87-147 

Manufacturer.  Confidential. 

Chemical.  (G)  Water  reducible  alkyd. 

Use/Production.  (G)  Water  reducible 
resin  for  coatings.  Prod,  range: 
Confidential. 

Y  87-148 

Manufacturer  Confidential. 

Chemical.  (G)  Water  reducible  alkyd. 

Use/Production.  (G)  Water  reducible 
alkyd  for  coatings.  Prod,  range: 
Confidential. 

Y  87-149 

Manufacturer.  Confidential. 

Chemical.  (G)  Aliphatic  hydrocarbon 
resin. 

Use /Production.  (S)  Industrial 
function  is  a  binder  and  the  application 
is  the  lithographic  printing  inks.  Prod, 
range;  Confidential. 

Y  87-150 

Manufacturer.  Spencer  Kellogg 
Products. 


Chemical.  (G)  Fast  dry  long  oil  alkyd. 

Use/Production.  (G)  Open,  non- 
dispersive  manner.  Prod,  range; 
Confidential. 

Y  87-151 

Manufacturer.  Confidential. 

Chemical.  (G)  Aliphatic  polyol 
polyester. 

Use/Production.  (G)  Industrial  coating 
with  an  open  use.  Prod,  range:  15.000  to 
50.000  kg/yr. 

Y  87-152 

Manufacturer.  Confidential. 

Chemical.  (G)  Polyether  block 
polyamide  copolymer. 

Use/Production.  (S)  Hot  melt  binder 
or  adhesive  for  explosives.  Prod,  range: 
Confidential. 

Y  87-153 

Manufacturer.  Confidential. 
Chemical.  (G)  Polyamide  copolymer. 
Use/Production.  (S)  Hot  melt  textile 
adhesive.  Prod,  range:  Confidential 

Dated:  May  22. 1987. 

Linda  K.  Smith. 

Acting  Director.  Information  Management 
Division. 

(FR  Doc.  87-12567  Filed  6-4-87;  8:45  am) 

BIUJNG  CODE  65«0-60-M 


lER-FRL-3214-21 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments  Prepared  May  18,  1987 
Through  May  22,  1987 

Availability  of  ET'A  comments 
prepared  May  18, 1987  through  May  22, 
1987  pursuant  to  the  Environmental 
Review  Process  (ERP),  under  section  309 
of  the  Clean  Air  Act  (CAA)  and  section 
102(2)(c)  of  the  National  Environmental 
Policy  Act  (NEPA)  as  amended. 
Requests  for  copies  of  EPA  comments 
can  be  directed  to  the  Office  of  Federal 
Activities  at  (202)  382-5076/73.  An 
explanation  of  the  ratings  assigned  to 
draft  environmental  impact  statements 
(EISs)  was  publishd  in  FR  dated  April 
24.  1987  (52  FR  13749). 

Draft  EISs 

ERP  No.  D-AFS-K65100-00.  Rating 
EC2,  Inyo  Natl  Forest,  Land  and 
Resource  Mgmt.  Plan,  NV  and  CA. 
SUMMARY;  EPA  expressed 
environmental  concerns  because 
multiple-use  Forest  activities  may 
degrade  riparian  areas,  water  quality 
and  beneficial  uses.  The  final  EIS  needs 
to  more  fully  discuss  how  proposed 
activities  and  the  protection  of  Forest 
resources  will  be  achieved.  EPA  also 
asked  for  more  information  on  air 
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quality  impacts  and  aftamment  of  air 

quality  objectives. 

ERP  No.  D-CC)€:-G3<Jn2S-TX,  Rating 
LO,  Denison  Dam — l^ke  Texoma 
Reevaiuation  Plan.  Water  Resource 
Problems  and  Needs,  Red  River,  OK  and 
TX.  SUMMARY:  EPA  has  no  obiection 
to  the  no  action  plan  as  proposed  in  the 
draft  EIS. 

ERP  No  D-COF^K35028-CA,  Rating 
EU2.  Shorelarxls  Commercial /Industrial 
Park,  Development  and  Construction. 
Sect.  10  and  404  Permits.  CA. 
SUMMARY:  EPA  rated  the  proposed 
horse  racinj?  facility,  resparrh  and 
development  complex,  fnmily-oriented 
entertainment  park  and  related  facilities 
as  ■"Ens^ronmentaliy  Unsatinfaclory"' 
because  697  acres  of  valuable  wetlands 
and  wildlife  habitat  in  the  South  San 
Francisco  Bay  would  be  lost.  EPA 
determined  that  the  project  failed  to 
comply  with  the  (TIean  Water  Act 
(CWA)  404(b|n)  Cuidi'lim-s  and  that  the 
pro  fee  t  8  mapiitutie  and  seventy  of 
impacts  to  mtjtrntory  birds  is 
unacceptable.  Because  of  these  severe 
environmental  impacts,  VA'A  strongly 
recommended  that  the  Army  Corps  deny 
the  404  permit.  If  the  Army  Corps 
considers  issuing  a  permit  for  the 
project.  EPA  will  consider  the  project  a 
candidate  for  referral  to  the  Council  on 
Environmental  Quality. 

ERP  No.  D-FHW-H4m36-KS.  Rating 
E02.  South  Ixiwrence  Trafficway 
Construction.  Kansas  Tttmpike/l-70  to 
K-10/Nona  Rd..  404  l»erniit.  Rinht  of 
Way  AcquisUion.  KS.  SUMMARY;  EPA 
objects  to  impacts  on  wetlands  and 
critical  habitat  of  rare  and  endangered 
species.  EPA  suggests  that  realignments 
be  made  to  avoid  sensitive  areas  and 
requests  mitigation  plans  be  developed 
and  included  in  the  final  EIS. 

Final  ElSs 

ERP  No.  F-BLM-K61064-NV,  Clark 
County  Wilderness  Study  Areas, 
Wilderness  Recommendations. 
Designation.  NV.  SUMMARY:  EPA 
expressed  continuing  concerns  on  how 
air  and  water  quality  conditions  will  be 
protected  in  areas  that  BIM  decides  not 
to  recommend  for  addition  to  the 
National  Wilderness  System.  EPA 
recommended  that  ELM  commit  to 
appropriate  monitoring  to  protect  air 
and  water  quality  in  areas  not 
recommended  for  wilderness 
preservation. 

ERP  No  F-BIJvl-Kfi106«-AZ.  Phoenix 
Resource  Area.  Wilderness  Study 
Areas.  Designation.  AZ  SirMMARY: 
EPA  expressed  continuing  concerns  on 
how  air  and  water  quality  conditions 
will  be  protected  in  areas  that  Bl^ 
deodes  not  to  recommend  for  addition 
to  the  National  Wilderness  System.  EPA 


recommended  that  BLM  commit  to 
appropriate  monitoring  to  protect  air 
and  water  quality  in  areas  not 
recommended  for  wilderness 
preservation. 

ERP  No.  FS-COE-A32456-AU  Black 
Warrior  and  Tombigbee  Rivers. 
Maintenance  and  Operation.  New 
Information.  AL  SUMMARY:  EPA  finds 
that  the  issues  raised  concerning  the 
supplemental  draft  EIH  have  l>een 
satisfactorily  addressed.  El'A  notes, 
however,  that  in  irwinlaininfi  the  long- 
term  navigability  of  the  waterway,  the 
Corps  will  h<*ve  a  <  ontmuing  problem  of 
where  to  place  (he  spoil. 

ERP  No.  F-FHW-140063-CO.  US  50 
Improvement.  F^st  of  Ciniarroo  to 
Windy  Point.  404  Permit.  CO. 
SUMMARY:  The  final  EIS  responded  to 
ElPA's  concerns  expressed  in  the  draft 
EIS. 

ERP  No.  F-FHW-K40149-CA.  Pacific 
Coast/CA-1  Widening.  CA-55  to 
Golden  West  St..  404  Permit.  CA. 
SUMMARY:  EPA  supported  the  full 
implementation  of  the  mit«j<*tion 
measures  described  m  the  final  EIS. 
tJiP  No  F-NPS-C81034-0a  Upper 
Delaware  S(  emc  and  Recreational  River 
Mgml.  Plan.  PA  and  NY  SUMMARY; 
EPA's  concerns  on  the  draft  FJS  have 
been  addressed-  Fl'A  also  refers  the 
NPS  to  th«,'  ptibbcation  entitled  "Septic 
Systems  and  Ground  Water  Protection: 
A  Program  ManHger's  Guide  and 
Reference  Eiook",  for  additional 
uvformation. 

ERP  No  F-SCS-FJ6159-MS.  South 
Delta  Watershed  Prot««ction  and  Flood 
F^eventiun  Plan,  4t)4  Permit,  MS. 
SUMMARY:  EPA  reviewed  the  fmal  FJS 
and  expects  no  significant  and/or  long- 
term  adverse  impact  from  the  project  as 
proposed. 

ERP  No.  F-UAF-B52000-MA. 
Weslover  AFB,  Air  Force  Reserve 
Mission  Change  C-130  to  C-5A  Aircraft 
and  Civil  Aviation  Operation  F.xpnnsion 
thru  199.5,  MA.  SUMMARY;  E1>A 
recommends  that  the  Air  Force  deny 
permission  for  civilian  nighl-time 
operations  at  Westover  AF'B  txjcause  of 
severe  impacts  due  to  repeated  wake- 
ups  of  substantial  populations.  EPA  also 
recommends  that  if  the  Air  Force 
approves  use  of  military  C-5A  aircraft. 
the  Air  Force  continue  investigating 
further  mitigation  for  sensitive  receptors 
such  as  schools  and  hospitals. 

ERP  No.  F-USN-KflOni6-CA.  El 
Centre  Target  Ranges  R-2510  (W  Mesa) 
and  R-2512  (E.  Mesal.  Range  Safety 
Zones,  Land  Acquisition  and  Mgmt.  on 
Non-Federal  Lands.  Naval  Air  Force. 
CA.  SUMMARY:  EPA  had  no  commenU 
to  offer  on  the  final  EIS. 


Regulation 

ERP  No.  R-DO1-A20024-00.  43  CFR 
Part  II.  Natural  Resource  Damage 
Assessments,  Amendment  of  Final  Rules 
to  Conform  with  the  Amendments  to 
CERCLA  Enacted  By  Passage  of 
Superfund  Amendments  and 
Reauthorization  Act  (SARA1  (.S2  FR 
12886)  SUMMARY:  EPA's  comments 
are  directed  to  the  treatment  of  Indian 
tribes  in  the  proposed  rule.  Among  a 
number  of  things.  EPA  believes  that 
Indian  trib«?s  should  be  considered 
Tnistees  of  natural  resources  within  their 
domain.  Therefore,  the  definition  of 
"trustee"  in  the  regulation  should  be 
changed  to  include  Indian  tribes  and  tfie 
language  referring  to  F'ederal  and  State 
trustees  and  Indian  Iribea  should  be 
replaced  by  the  term  "natural  resource 
trustee".  Additionally,  while  EPA  does 
not  dispute  DOl's  finding  that  the  SARA 
does  not  grant  rebuttable  piesumption  to 
assessments  performed  by  Indian  tribes. 
EPA  believes  asaeasmenU  jointly 
prepared  by  Federal  trustees  and  Indian 
tribes  or  reviewed  by  Federal  trxisleei 
could  qualify  for  the  rebuUable 
presumption. 

Dated   |une  2,  IW 
Richard  E.  Sanderson, 
Director,  Office  of  Federal  Activities. 
IFR  Doc  87-12840  Filed  6-4-87;  8:45  am) 
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(ER-FRL-3214-11 

Envtronm«ntal  Impact  Statements; 
Avallat>lUty;  Flrxllnga  for  May  25,  1M7 
Through  May  29.  1987 

Responsible  agency:  Office  of  Federal 

Activities.  General  Information  (202) 

382-5073  or  1 202)  382-5075. 
Availability  of  Fjivironmental  Impact 

Statements  Filed  May  25.  1987  through 

May  29.  1987  Pursuant  to  40  CFR  1506  9. 

EIS  No.  870188.  Final  COE.  FL.  Palm 
Beach  County.  Beach  Erosion  Control 
Project.  Palm  Beach  County,  Due:  July 
6, 1987.  Contact;  Paul  Schmidt  (904) 
791-1691. 

EIS  No.  870190,  Draft,  FTIW,  CA.  CA-118 
through  Saticoy,  Realigrunent  and 
Widening,  CA-126/Santa  Paula 
Freeway  to  CA-232/Vineyard 
Avenue,  Ventura  County.  Due:  luly  20. 
1987.  Contact:  Glen  Clinton  (918)  551- 
1310. 

EIS  No.  870191.  Final,  FWS,  AK,  Kodiak 
National  Wildlife  Refuge, 
Comprehensive  Management  Plan  and 
Wilderness  Review,  Gulf  of  Alaska. 
Due;  )uly  6.  1987,  Contact;  William 
Knauer  (907)  786-3399. 


EIS  No.  870192,  Final.  AFS,  TX,  East 
Texas  National  Forests  and  Caddo 
and  LB)  National  Grasslands.  Land 
and  Resource  Management  Plan.  Due: 
July  8, 1987,  Contact:  Gordon  S.  Steele 
(409)639-8501. 

EIS  No.  870193,  Final,  FliW,  ML  1-94 
Improvements,  Merriman  and 
Middlebelt  Interchanges,  Wayne 
County,  Due:  )uly  6. 1987,  Contact: 
Thomas  Fort  jr.  (517)  377-1879. 

EIS  No.  870194,  Draft.  BLM,  MT,  West 
Hiline  Planning  Area,  Resource 
Management  Plan,  Due:  August  28, 
1987.  Contact:  Wayne  Zinne  (406)  538- 
7461. 

Amended  Notice 

EIS  No.  870175,  Draft,  FWS,  AK.  Yukon 
Delta  National  Wildlife  Refuge,  Long 
Term  Management  Plan  and 
Wilderness  Review,  Due:  July  22, 1987. 
Published  FR  5-22-87— Review  period 
extended. 

Ddted:  June  2.  1987. 
Richard  E.  Sandersoo. 
Director.  Office  of  Federal  Activities. 
(FR  Doc  87-12839  Filed  6-4-87;  a45  am] 
BILUMG  COOC  ft5«0-SO-M 

[FRL-3214-31 

Science  Advisory  Board;  Hazard 
Ranking  System  Review 
Subcommittee;  Open  Meeting — June 
29-30,  1987 

Under  Pub.  L  92-463.  notice  is  hereby 
given  that  the  Toxicity  Subgroup  of  the 
Science  Advisory  Board's  Hazard 
Ranking  System  Review  Subcommittee 
will  hold  a  two-day  meeting  on  June  29- 
30.  1987  at  the  U.S.  Environmental 
Protection  Agency,  in  the 
Administrator's  Conference  Room, 
Room  1103  of  the  West  Tower.  The 
meeting  will  begin  at  9:00  a.m.  on 
Monday  and  adjourn  no  later  than  4:00 
p.m.  on  Tuesday. 

The  purpose  of  this  meeting  is  to 
continue  deliberations  on  the  toxicity 
Issues  that  have  been  presented  to  the 
Science  Advisory  Board  as  part  of  the 
review  of  the  Hazard  Ranking  System. 
The  second  day  of  the  meetirig  will  be  a 
writing  session.  The  issues  to  be 
addressed  at  this  meeting  are  contained 
in  a  "Discussion  of  Options  for  Revising 
the  Hazard  Ranking  System  (HRS) 
Toxicity  Factor."  May  4,  1987.  Copies  of 
this  and  other  documents  provided  to 
the  full  HRS  Subcommittee  are  available 
in  the  Superfund  Docket.  The  Superfund 
Docket  is  located  at  EPA  Headquarters, 
Waterside  Mall  Sub-basement.  401  M 
Street,  SW.,  Washington,  DC  20460.  The 
Docket  is  open  by  appointment  only 
from  9:00  a.m.  to  4«)  p.m.  Monday 


through  Friday  excluding  hohdays.  To 
obtain  copies  of  the  Toxicity  Factor 
document  or  to  make  an  appointment, 
contact  Tina  Maragousis  at  202/382- 
3046.  Further  technical  information  on 
the  toxicity  issues  of  the  HRS  is 
available  from  Ms.  Jane  Metcalfe,  Office 
of  Emergency  and  Remedial  Response 
(WH-548E).  U.S.  EPA,  401  M  Street 
Washington,  DC  20460  (202/382-7393). 

The  meeting  is  open  to  the  public.  Any 
member  of  the  public  wishing  to  attend 
or  submit  wn-itten  comments  to  the 
Toxicity  Subgroup  should  notify  Mr.  Eric 
Males,  Executive  Secretary,  or  Mrs. 
Dorothy  Clark.  Staff  Secretary,  of  the 
Science  Advisory  Board  at  202/382-2552 
by  June  24. 1987. 

Dated:  June  1, 1987. 
Terry  F.  Yosie. 

Director,  Science  Advisory  Board. 
(FR  Doc  87-12829  Filed  6-4-87;  8:45  am) 
BtUJNG  COOE  SMO-SO-M 

IOPTS-59243;  FRL-3214-7] 

Certain  Test  Marlcet  Exemption 
Applications 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  EPA  may  upon  application 
exempt  any  person  from  the 
premanufacturing  notification 
requirements  of  section  5  (a)  or  (b)  of  the 
Toxic  Substances  Control  Act  (TSCA)  to 
permit  the  pe.'-son  to  manufacture  or 
process  a  chemical  for  test  marketing 
purposes  under  sefion  5(h)(1)  of  TSCA. 
Requirements  for  test  marketing 
exemption  (TME)  applications,  which 
must  either  be  approved  or  denied 
within  45  days  of  receipt,  are  discussed 
in  EPA's  final  rule  published  in  the 
Federal  Register  of  May  13. 1983  (48  FR 
21722).  This  notice,  issued  under  section 
5(h)(6)  of  TSCA,  announces  receipt  of 
two  applications  for  exemption,  provide 
a  summary,  and  requests  comments  on 
the  appropriateness  of  granting  each 
exemption. 

DATE:  Written  comments  by:  June  22, 

1987. 

ADDRESS:  Written  comments,  identified 
by  the  document  control  number 
"[OPTS-59243J"  and  the  specific  TME 
number  should  be  sent  to;  Document 
Processing  Center  (TS-790).  Office  of 
Toxic  Substances.  Environmental 
Protection  Agency.  Room  L-100.  401  M 
Street,  SW.,  Washington.  DC  20460, 
(202)  554-1305. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephanie  Roan,  Premanufacture  Notice 
Management  Branch,  Chemical  Control 


Division  (TS-794).  Office  of  Toxic 
Substances,  Environmental  Protection 
Agency.  Room  E-611.  401  M  Street.  SW., 
Washington.  DC  20480,  (202)  382-3725. 
8UPPI.EMENTARV  INFORMATION:  The 
following  notice  contains  information 
extracted  from  the  non-confidential 
versions  of  the  TME  apphcations 
received  by  EPA.  The  complete  non- 
confidential applications  are  available 
in  the  Public  Reading  Room  NE-G004  at 
the  above  address  between  8:00  a.m. 
and  4:00  p.m.,  Monday  through  Friday, 
excluding  legal  holidays. 

T  87-16 

Close  of  Review  Period.  July  5. 1987. 
Manufacturer.  Confidential. 
Chemical.  (G)  Epoxy  resin  ingredient. 
Use /Production.  (GJ  Epoxy  resin. 
Prod,  range:  Confidential. 

T  87-17 

Close  of  Review  Period.  July  5, 1987. 
Manufacturer.  Confidential. 
Chemical.  (G)  Epoxy  resin  ingredient 
Use/Production.  (G)  Epoxy  resin. 
Prod,  range:  Confidential. 

Dated  May  29. 1987. 
Denise  Devoe. 

Acting  Division  Director.  Information 
Management  Division. 
[FR  Doc.  8"-12830  Filed  6-4-87;  8:45  amj 
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(OPTS-5942A:  FRL-3214-6J 

Certain  Chemical:  Approval  of  Test 
Marketing  Exemptions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

SUMMARY:  This  notice  announces  EPA's 
approval  of  an  application  for  test 
marketing  exemption  (TME)  under 
section  5(h)(6)  of  the  Toxic  Substances 
Control  Act  (TSCA).  TME-87-14.  The 
test  marketing  conditions  are  described 
below. 

EFFECTIVE  DATE:  James  Alwood, 
Premanufacture  Notice  Management 
Branch,  Chemical  Control  Division  (TS- 
794),  Office  of  Toxic  Substances. 
Environmental  Protection  Agency.  Room 
E-611E.  401  M  street  SW.,  Washington, 
DC  20460.  (202-382-3374) 
SUPPifMENTARY  INFORMATION:  Section 
5(h)(1)  of  TSCA  authorizes  EPA  to 
exempt  persons  from  premanufacture 
notification  (PMN)  requirements  and 
permit  them  to  manufacture  or  import 
new  chemical  substances  for  test 
marketing  purposes  if  the  Agency  finds 
that  the  manufacture,  processing, 
distribution  in  commerce,  use,  and 
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disposal  of  the  substances  for  test 
marketing  purposes  will  not  present  any 
unreasonable  risk  of  injury  to  health  or 
the  environment.  EPA  may  impose 
restrictions  on  test  marketing  activities 
and  may  modify  or  revoke  a  test 
marketing  exemption  upon  receipt  of 
new  information  which  casts  significant 
doubt  on  its  finding  that  the  test 
marketing  activity  will  not  present  any 
unreasonable  risk  of  injury. 

EPA  hereby  approves  TME-87-14. 
EPA  has  determined  that  test  marketing 
of  the  new  chemcial  substance 
described  below,  under  the  conditions 
set  out  in  the  TME  appliction.  and  for 
the  time  period  and  restrictions  (if  any) 
specified  below,  will  not  present  any 
unreasonable  risk  of  injury  to  health  or 
the  environment.  The  production  volume 
must  not  exceed  that  specified  in  the 
application.  All  other  conditions  and 
restrictions  described  in  the  application 
and  in  this  notice  must  be  met. 

The  following  additional  restrictions 
apply  to  TME-87-14.  A  bill  of  lading 
accompanying  each  shipment  must  state 
that  the  use  of  the  substance  is 
restricted  to  that  approved  in  the  TME. 
In  addition,  the  Company  shall  maintain 
the  following  records  until  five  years 
after  the  date  they  are  created,  and  shall 
make  them  available  for  inspection  or 
copying  in  accordance  with  section  11  of 
TSCA: 

1.  The  applicant  must  maintain 
records  of  the  quantity  of  the  TME 
substance  produced. 

2.  The  applicant  must  maintain 
records  of  the  dates  of  shipment  to  each 
customer  and  the  quantities  supplied  in 
each  shipment. 

3.  The  applicant  must  maintain  copies 
of  the  bill  of  lading  that  accompanies 
each  shipment  of  the  TME  substance. 

4.  The  applicant  and  its  customers 
must  protect  workers  exposed  to  the 
TME  substance  with  impervious  gloves, 
safety  goggles  or  equivalent  eye 
protection,  and  protective  clothing. 

T  87-14 

Date  of  Receipt:  April  14, 1987. 

Notice  of  Receipt:  April  24, 1987  (52 
FR  13753). 

Applicant:  Confidential. 

Chemical:  (G)  Epoxy  resin. 

Use:  (G)  Composite  structure 
formulations. 

Production  Volume:  Confidential. 

Number  of  Customers:  Confidential. 

Worker  Exposure:  Manufacturing: 
Dermal,  a  total  of  3  workers  for  twenty 
days/year.  Use.  Dermal,  a  total  of  30-60 
workers  100  days/year. 

Test  Marketing  Period:  One  year. 

Commencing  on:  May  21, 1987. 


Risk  Assessment 

EPA  identified  potential  adverse 
human  health  effects  associated  with 
exposure  to  the  TME  substance. 
However,  EPA  has  determined  that, 
under  the  conditions  outlined  above, 
and  the  restrictions  outlined  below, 
there  will  be  no  significant  human 
exposures.  Therefore,  the  test  market 
substance  will  not  present  any 
unreasonable  risk  of  injury  to  human 
health.  EPA  has  identified  no  significant 
environmental  concerns. 

Public  Comments:  None. 

The  Agency  reserves  the  right  to 
rescind  approval  or  modify  the 
conditions  and  restrictions  of  an 
exemption  should  any  new  information 
come  to  its  attention  which  casts 
significant  doubt  on  its  finding  that  the 
test  marketing  activities  will  not  present 
any  unreasonable  risk  of  injury  to  health 
or  the  environment. 

Dated:  May  21. 1987. 
Charlea  L.  Elktnt, 

Director.  Office  of  Toxic  Substances. 
[FR  Doc.  87-12831  Filed  6-4-87;  8:45  am] 
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IOPTS-59818;  FRL-3214-41 

Certain  Chemicals  Premanufacture 
Notices;  El  du  Pont  de  Nemours  and 
Co  ,  Inc..  et  al 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


summary:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  EPA  statements  of  the  final 
rule  published  in  the  Federal  Register  of 
May  13, 1983  (48  FR  21722).  In  the 
Federal  Register  of  November  11, 1984, 
(49  FR  46066)  (40  CFR  723.250).  EPA 
published  a  rule  which  granted  a  limited 
exemption  from  certain  PMN 
requirements  for  certain  types  of 
polymers.  Notices  for  such  polymers  are 
reviewed  by  EPA  within  21  days  of 
receipt.  This  notice  announces  receipt  of 
three  such  PMNs  and  provides  the 
summary  of  each. 

DATES:  Close  of  Review  Period:  Y  87- 
1.S4.  87-155  and  87-158— June  15,  1987. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wendy  Cleldnd-Hamnelt. 
Premanufacture  Notice  Management 
Branch.  Chemical  Control  Division  (TS- 


794).  Office  of  Toxic  Substances, 
Environmental  Protection  Agency.  Room 
E-611,  401  M  Street,  SW.,  Washington, 
DC  20460.  (202)  382-3-'2:.. 
SUPPt^MENTABY  INFORMATION:  The 

folluwiiig  niitict'  cunttuiis  information 
extracted  from  the  non-(.oiifidt'ntial 
version  of  the  submission  by  the  • 

manufacturer  on  the  exemption  received 
by  EPA.  The  complete  non-confidential 
document  is  available  in  the  Public 
Reading  Room  NF.-G004  at  the  above 
address  between  8:00  a.m.  and  4:00  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays. 

Y  87-154 

Manufacturer.  Confidential. 
Chemical.  (G)  Acrylic  polymer. 
Use/Production.  (G)  Resin  for 
coatings.  Prod,  range:  Confidential. 

Y  87-155 

Manufacturer  E.I.  du  Pont  de 
Nemours  and  Company,  Inc.. 

Chemical.  (G)  Lactone  modified 
acrylic  copolymer. 

Use/Production.  (G)  Open,  non- 
dispersive  use.  Prod,  range: 
Confidential. 

Y  87-156 

Importer  BASF  Engineering  Plastics. 

Chemical  (G)  Butadiene  acrylate 
polymer. 

Use/Import.  (S)  Site-limited  and 
industrial  impact  resistance  modifier  in 
polyamide  thermoplastic  processed  by 
injection  molding.  Import  range: 
Confidential. 

Dated:  May  29. 1987. 
Denise  D«va«, 

Actinfi  Division  Director  Information 
Management  Division. 
|FR  Doc.  87-12832  Filed  6-4-87;  8:45  am) 
BILLB«0  C00€  •S«0-S<Mi 


(OPTS-51678:  FRL-3214-51 

Certain  Ctiemicals  Premanufacture 
Notices;  Pacific  Anchor  Chemical 
Corp.,  et  al. 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 


SUMMARY:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  the  final  rule  published  in 
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the  Federal  Register  of  May  13,  1983  (48 
FR  21722).  This  notice  announces  receipt 
of  twenty-five  such  PMNs  and  provides 
a  summary  of  each. 
DATES:  Close  of  Review  Period: 

P  87-1153.  87-1154,  87-1155.  87-1156 
and  87-1157— August  19, 1987. 

P  87-1158,  87-1159,  87-1160  and  87- 
1161— August  23.  1987. 

P  87-1162,  87-1163.  87-1164,  87-1165, 
87-1166,  87-1167.  87-1168.  87-1169,  87- 
1170.  87-1171  and  87-1172— August  24, 
1987. 

P  87-1173,  87-1174.  87-1175.  87-1176 
and  87-1177— August  25. 1987, 

Written  comments  by: 

P  87-1153.  87-1154,  87-1155,  87-1156 
and  87-1157— July  20, 1987. 

P  87-1158,  87-1159,  87-1160  and  87- 
1161— July  22,  1987. 

P  87-1162,  87-1163,  87-1164,  87-1165, 
87-1166,  87-1167,  87-1168,  87-1169,  87- 
1170,  87-1171  and  87-1172— July  23,  1987. 

P  87-1173,  87-1174,  87-1175,  87-1176 
and  87-1177— July  24,  1987. 
ADDRESS:  Written  comments,  identified 
by  the  document  control  number 
••|OPTS-51674]"  and  the  specific  PMN 
number  should  be  sent  to:  Document 
Processing  Center  (TS-790),  Office  of 
Toxic  Substances,  Environmental 
Protection  Agency,  Room  L-lOO,  401  M 
Street  SW..  Washington,  DC  20460,  (202) 
554-1305. 

FOR  FURTHER  INFORMATION  CONTACT: 

Stephanie  Kocin,  Pre  manufacture  Notice 
Management  Branch,  Chemical  Control 
Division  (TS-794),  Office  of  Toxic 
Substances,  Environmental  Protection 
Agency,  Room  E-811,  401  M  Street  SW., 
Washington,  DC  20460.  (202)  382-3725. 

SUPPLEMENTARY  INFORMATION:  The 

following  notice  contains  information 
extracted  from  the  non-confidential 
version  of  the  PMNs  received  by  EPA. 
The  complete  non-confidential  PMNs 
are  available  in  the  Public  Reading 
Room  NE-G004  at  the  above  address 
between  8:00  a.m.  and  4:00  p.m.,  Monday 
through  Friday,  excluding  legal  holidays. 

P 87-1153 

Manufacturer.  Pacific  Anchor 
Chemical  Corporation. 

Chemical.  (G)  Polymer  of 
diethylenetriamine, 
triethylenetetramine,  monobasic  fatty 
acid,  dibasic  fatty  acid:  a  lactam, 
substituted  phenol  and  substituted 
oxirane. 

Use/Import.  (S)  Curing  agent  for 
epoxy  resin  coating  systems,  adhesives, 
putties,  sealants  and  jointing 
compounds.  Import  range:  Confidential, 

P 87-1154 

Manufacturer.  Velsicol  Chemical 
Corporation. 


Chemical.  (G)  Benzoate  ester. 

Use/Production.  (G)  Coalescing  agent 
and  plasticizer.  Prod,  range: 
Confidential. 

P  87-1155 

Manufacturer  Confidential. 

Chemical.  (G)  Fatty  substituted 
polyamine  cationic  agent. 

Use/Production.  (G)  Cationic 
softener/dye  fixing  agent.  Prod  range: 
Confidential. 

Toxicity  Data.  Acute  oral:  10  ml/kg; 
Irritation:  Skin — Non-irritant. 

P  87-1156 

Manufacturer.  Velsicol  Chemical 
Corporation. 

Chemical.  (G)  Benzoic  acid  ester. 

Use/Production.  (G)  Coalescing  aid 
and  plasticizer.  Prod,  range: 
Confidential. 

P  87-1157 

Manufacturer.  Velsicol  Chemical 
Corporation. 

Chemical.  (G)  Benzoic  acid  ester. 

Use/Production.  (G)  Coalescing  aid 
and  plasticizer.  Prod,  range: 
Confidential. 

P  87-1158 

Importer  Confidential. 

Chemical.  (G)  Poly(oxy-l,2- 
ethanediyl),  alpha-alkyl-omega 
hydroxy-,  phosphate. 

Use/Import.  (S)  Industrial  chemical 
intermediate.  Import  range:  Confidential. 

Toxicity  Data.  Acute  oral:  >  5.000  mg/ 
kg;  Irritation:  Skin — Slight;  Eye— Non- 
irritant. 

P  87-1159 

Importer  Rohm  Tech,  Inc. 

Chemical.  (S)  2-Butenedioic  acid  (Z)-. 
mono  ((2-methyl-l-oxo-2- 
propenyl)oxy]ethy!]ester. 

Use/Import.  (S)  Industrial  component 
of  a  formulated  mixture  of  other 
monomers  and  polymers  for  U.V.  cured 
coatings,  adhesives,  and  manufacture  of 
ploymers  for  use  in  coatings  and 
adhesives.  Import  range:  10,000  to  30.000 
kg/yr. 

Toxicity  Data.  Acute  oral:  300  to  5.000 
mg/kg;  Irritation:  Skin — Primary-irritant; 
Eye — Primary-irritant. 

P  87-1160 

Importer  Biddle  Sawyer. 

Chemical.  (S)  2-Hydroxy-3-(4- 
benzoylphenoxy)-N.N,N-trimethyl-l- 
propanaminium  chloride  monohydrate. 

Use/Import.  (S)  Photoinitiator  for  the 
photo-curing  of  water  based  U.V.  and 
near  visible  spectrum  curing 
compositions.  Import  range: 
Confidential. 


P  87-1161 

Manufacturer  Confidential. 
Chemical.  (G)  Polyester  resin, 
Use/Production.  (G)  Intermediate  foi 

electrical  insulation  coatings.  Prod. 

range:  Confidential. 

P  87-1162 

Importer  Confidential. 

Chemical  (S)  5,6-diamino-2- 
naphthalene-sulfonic  acid,  ferrate(3), 
sodium  salt. 

Use/Import.  (G)  Industrial  and 
commercial  component  in  an  article 
Import,  range:  Confidential. 

P  87-1163 

Manufacturer.  Dynamit  Nobel 
Chemicals. 

Chemical.  (S)  (N- 
methyldimethoxysilylpropyl) 
polyethyleneimine. 

Use/Production.  (S)  Industrial 
coupling  agent  for  thermoplastic 
composites  and  coating  material  for 
hydrophobic  coatings  on  various 
substrates.  Prod,  range:  Confidential. 

P  87-1164 

Manufacturer.  Dynamit  Nobel 
Chemicals. 

Chemical  (S)  Mefhyldiethoxysilyl 
modified  poly(l,2-butadiene). 

Use/Production.  (S)  Industrial 
coupling  agent  for  thermoplastic 
composites  and  coatings  material  for 
hydrophobic  coatings  on  various 
substrates.  Prod,  range:  Confidential. 

P  87-1165 

Importer.  Confidential. 

Chemical.  (G)  Fluorinated  urethane 
compound. 

Use/Import.  (G)  Antistain  agent. 
Import  range:  Confidential. 

P  87-1166 

Manufacturer.  Confidential. 

Chemical.  (G)  Oxyalkylated 
terephthalafe  glycol  esters. 

Use/Production  (S)  Industrial 
component  for  urethane  foam  insulating 
products.  Prod,  range:  455.000  to 
1,230.000  kg/yr. 

P  87-1167 

Manufacturer.  Confidential. 

Chemical.  (G)  Terephthalafe  glycc<l 
esters. 

Use/Production  (S]  Industrial 
component  to  polyurethane  foam 
insulating  materials.  Prod,  range:  400,400 
to  1.082,400  kg/yr. 

P  87-1168 

Manufacturer.  Confidential. 
Chemical.  (G)  Polyester  resin. 


:^: 
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Use/Production.  (C)  Intermediate  for 
electrical  insulation  coalings.  Prod, 
range:  Confidential. 

P  87-1169 

Manufacturer.  Dynamit  Nobel 
Chemicals. 

Chemical.  (S)  [2-trimethyl8iloxy-4-(2- 
propenyloxylphenyl]  phenylketone. 

Use/Production.  (G)  Siliconized  UV 
absorber.  Prod.  Range:  Confidential. 

P  87-1170 

Manufacturer  Confidential. 

Chemical.  (G)  Disubsfituted 
quinacridone. 

Use/Production.  (S)  Industrial 
colorant  for  paint  and  plastic.  Prod, 
range:  Confidential. 

P  87-1171 

Importer  Confidential. 

Chemical.  (G)  N-(substituted- 
substituted-phenyljacetamide. 

Use/Import.  (S)  Industrial  colorant  for 
textiles.  Import  range:  Confidential. 

Toxicity  Data.  Acute  oral:  20  ml/kg. 

P  87-1172 

Importer  Confidential. 
Chemical  (G)  Acetyldiazine. 


Use/Import.  (G)  Ingrediant  for  use  in 
consumer  food  products;  highly 
dispersive  use.  Import  range: 
Confidential. 

Toxicity  Data.  Acute  oral:  1  mb/kg. 

P  87-1173 

Importer  Confidential. 
Chemical  (S)  Isopropylmorpholine. 
Use/Import.  (G)  Isolated  intermediate. 
Import  range:  Confidential. 

P  87-1174 

Manufacturer  Farchan  Laboratories, 

Inc. 

Chemical.  (G)  Haloganated  alkane 
derivative. 

Use/Production.  (S)  Site-limited 
chemical  intermediate.  Prod,  range: 
Confidential. 

P  87-1175 

Manufacturer  Farchan  Laboratories, 
Inc. 

Chemical.  (G)  Halogenated  alkane. 

Use/Production.  (S)  Site-limited 
chemical  intermediate.  Prod,  range: 
Confidential. 

P  87-1178 

Manufacturer  Dow  Coming 
Corporation. 


Apphcsnl 


A  Baflistwe  Broadcasonq  South,  Inc. 

B   Emp«e  Commonic«lion« 

C  Mai  Ownef  - — 

D   RonaW  L   Wilsoo 

E  Oanwl  f  V<«».  > — 

F  J  W  McWhirti  P\Mmhmn.  Inc 


CMy/StaM 


Great  BwTvtglon.  MaMachuMttt.. 
Graat  BwnngKxi.  MaMacXuMOS.. 
Gnal  Bamnglon.  MaaaachuMM.. 


Graat  BaningWn.  MaiaachuMtta.. 
Gfaal  Bamngton.  Maaaachuaalts.. 
Qraal  Samngion.  Maaaachuaada.. 


Chemical.  (G)  Dimethyl,  alkoxy 
functional  polysiloxane  fluid. 

Use/Production.  (S)  Intermediate. 
Prod,  range:  Confidential. 

P  87-1177 

Manufacturer  Dow  Coming 
Corporation. 

Chemical  (G)  Dimethyl,  alkoxy, 
functional  polysiloxane  fiuid. 

Use/Production.  (S)  Intermediate. 
Prod,  range:  Confidential. 

Dated:  May  29. 1987. 
Denise  Devoe, 

Acting  Division  Director  Information 
Management  Division. 
|FR  Doc.  87-12833  Filed  6-4-87;  8:45  am) 

BILUIW  COO€  »S«<V-S<M< 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Applications  for  Consolidated  Hearing; 
Berkshire  Broadcasting-South  Inc. 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  FM  station: 


F«aNo. 


BPH-8e0313MS.. 

BPH-aaoaiTMv.. 
BPH^aaoaiTMZ.. 

BPH-860317f4A.. 
BPM-8e0317Ne.. 
BPH-M0317NC.. 


MM  Oockal 
No 


•7-tei 


2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FR  19347,  May  29, 1986. 
The  letter  shown  before  the  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 


laauaHaackng 

AppicanMa) 

1  Mam  Studio 

2  *M  Hazard  

0 
B.  0 

3  Comoaraava  .-... 

A.  B.  C.  0.  e.  F 

A.  B.  C.  D.  E.  F 

3.  A  copy  of  the  complete  HDO  in  this 
proceeding  is  available  for  inspection 
and  copying  during  normal  business 
hours  in  the  FCC  Dockets  Branch  (Room 
230),  1919  M  Street,  NW..  Washington. 


DC.  The  complete  text  may  also  be 

purchased  from  the  Commission's 

duplicating  contractor,  International 

Transcription  Services,  Inc.,  2100  M 

Street,  NW.,  Washington,  DC  20037. 

(Telephone  (202)  857-3800). 

W.  |an  Gay, 

Assistant  Chief.  Audio  Services  Division, 

Mass  Media  Bureau. 

[re  Doc.  87-12850  Filed  6-4-87;  8:45  amj 

■ILUMO  COOC  •71»-01-ll 


ICC  Docket  No  87-147) 

Memorandum  Opinion  and  Order 
Multipoint  Information  Systems,  Inc., 
et  al. 

In  re  Applications  of  CC  Docket  No.  87-147; 
Multipoint  Information  Systems.  Inc..  File  No. 
50056-CM-P-74;  and  Digital  Paging  Systems. 
Inc.,  File  No.  50057-CM-P-74;  and  Private 
Networks.  Inc.,  File  No.  50186-CM-P-74:  and 
Videohio.  Inc..  File  No.  50200-CM-P-74:  and 
KG  Corporation,  File  No.  50218-CM-P-74. 


For  Construction  Permits  in  the  Multipoint 
Distribution  Service  for  a  new  station  on 
Channel  2  al  Cleveland.  Ohio. 

Adopted  May  a  1987. 

Released  May  29, 1987. 

By  the  Common  Carrier  Bureau: 

1.  For  consideration  are  the  above- 
referenced  applications.  These 
applications  are  for  construction  permits 
in  the  Multipoint  Distribution  Service 
and  they  propose  operations  on  Channel 
2  at  Cleveland,  Ohio.  The  applications 
are  therefore  mutually  exclusive  and 
require  comparative  consideration. 
There  are  no  petitions  to  deny  or  other 
objections  under  consideration. 

2.  Upon  review  of  the  captioned 
applications,  we  find  that  these 
applicants  are  legally,  technically, 
financially,  and  otherwise  qualified  to 
provide  the  services  they  propose,  and 
that  a  hearing  will  be  required  to 
determine,  on  a  comparative  basis, 
which  of  these  applications  should  be 
granted. 


BEST  COPY  AVAILABLE 
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3.  Accordingly,  ll  is  Hereby  Ordered. 
That  pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended.  47  U.S.C.  309(e)  and  §  0.291  of 
the  Commission's  Rules.  47  CF'R  0.291, 
the  above-captioned  applications  >lre 
Designated  for  Hearm^.  in  a 
Consolidated  Proceeding,  at  a  time  and 
place  to  be  specified  in  a  subsequent 
Order,  to  determine,  on  a  comparative 
basis,  which  of  the  above-captioned 
applications  should  be  granted  in  order 
to  best  serve  the  public  interest, 
convenience  and  necessity.  In  making 
such  a  determination,  the  following 
factors  shall  be  considered:  ' 

(a)  The  relative  merits  of  each 
proposal  with  respect  to  efficient 
frequency  use,  particularly  with  regard 
to  compatibility  with  co-channel  use  in 
nearby  cities  and  adjacent  channel  use 
in  the  same  city: 

(b)  The  anticipated  quality  and 
reliability  of  the  service  proposed, 
including  installation  and  maintenance 
programs;  and 


Applicant 


A  WCBA  FUdw  Inc 

B  Crystal  Cily  Broadcastart 

C  OwiaMn  Hopa  Canlw 


(c)  The  comparative  cost  of  each 
proposal  considered  in  context  with  the 
benefits  of  efficient  spectrum  utilization 
and  the  quality  and  reliability  of  service 
as  set  forth  in  issues  (a)  and  (b). 

4.  //  is  Further  Ordered.  That 
Multipoint  Information  Systems.  Inc., 
Digital  Paging  Systems,  Inc.,  Private 
Networks,  Inc.,  VideOhio,  Inc,  KC 
Corporation  and  the  Chief  of  the 
Common  Carrier  Bureau,  Are  Made 
Parties  to  this  proceeding. 

5.  //  ;s  Further  Ordered.  That  parties 
desiring  to  participate  herein  shall  file 
their  notices  of  appearance  in 
accordance  with  the  provisions  of 

§  1.221  of  the  Commission's  Rules,  47 
CFR  1.221. 

6.  //  is  Further  Ordered.  That  any 
authorization  granted  to  Digital  Paging 
Systems,  Inc..  a  wholly-owned 
subsidiary  of  Graphic  Scanning 
Corporation,  as  a  result  of  the 
comparative  hearing  shall  be 
conditioned  as  follows: 


City/State 


Comine,  t*em  Vorfc... 
Cocnmg.  New  Vork™ 
Commg,  Hem  Vorli.... 


(a)  Without  prejudice  to 
reexamination  and  reconsideration  of 
that  company's  qualifications  to  hold  an 
MDS  bcense  following  a  decision  in  the 
hearing  designated  in  AS  D.  Ansvt-ering 
Service.  Inc..  et  al..  FCC  82-391,  released 
August  24. 1982.  and  shall  be  specifically 
conditioned  upon  the  outcome  of  that 
proceeding. 

7.  The  Secretary  shall  cause  a  copy  of 
this  Order  to  be  published  in  the  Federal 
Register. 

James  R.  Keegan, 

Chief.  Domestic  Facilities  Division,  Common 

Carrier  Bureau. 

[re  Doc.  87-12851  Filed  6-4-87:  8:45  am] 

BILLING  COOC  e712-01-«l 


Applications  for  Consolidated  Hearing: 
WCBA  Radio,  Inc.  et  al. 

1.  The  Commission  has  before  it  the 
following  mutually  exclusvie 
applications  for  a  new  FM  station: 


File  No. 


BPH-e60408Me... 
BPH-«60414MN. 

BPH-eeo4i4Mi._ 


MM  DockM 
No. 


S7-152 


2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  correspoding 
headings  at  51  FR  19347.  May  29,  1986. 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 


lasue  Headmg 


1  Ak  Hazard  . .. 

2  Compa'ative.. 

3  Uttnvate _ 


Applicar>«8) 


C 

A,B.  C 
A.B.  C 


3.  If  there  is  any  non-standardized 
issue(s)  in  this  proceeding,  the  full  text 
of  the  issue  and  the  applicant(s)  to 
which  it  applies  are  set  forth  in  an 
Appendix  to  this  Notice.  A  copy  of  the 
complete  HDO  in  this  proceeding  is 
available  for  inspection  and  coying 
during  normal  business  hours  in  the  FCC 


'  Consideration  of  these  (actors  shall  be  in  lifihl  of 
the  Commisslon'a  discussion  In  Fronk  K.  Spain,  77 
FCC  2d  20  (1980). 


Dockets  Branch  (Room  230).  1919  M 
Street,  NW.,  Washington  DC,  The 
complete  text  may  also  be  purchased 
from  the  Commission's  duplicating 
contractor.  International  Transcription 
Services,  Inc.,  2100  M  Street,  NW, 
Washington,  DC  20037,  (Telephone  (202) 
857-3800). 
W.  )an  Gay, 

Assistant  Chief.  Audio  Services  Division, 

Mass  Media  Bureau. 

(re  Doc.  87-12852  Filed  6-4-87;  8:45  am) 

BILUNG  CODE  S712-01-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Federal  Response  to  a  Catastrophic 
Earthquake,  Final  Plan 

AGENCY:  Federal  Emergency 
Management  Agency. 
action:  Notice. 

summary:  The  Plan  for  Federal 
Response  to  a  Catastrophic  Earthquake 
(referred  to  as  the  Plan),  dated  April  15, 
1987.  has  been  finalized  as  the  basis  for 
Federal  response  to  assist  State  and 
local  governments  impacted  by  a 
catastrophic  earthquake  or,  if 


appropriate,  another  natural 
catastrophic  event.  The  Plan  focuses  on 
providing  supplemental  support  during 
emergency  response  operations  to  save 
lives  and  protect  property.  Individual 
department  and  agency  emergency 
authorities,  as  well  as  assignments  of 
responsibility  under  the  provisions  of 
the  Disaster  Relief  Act  of  1974  to 
accomplish  this  support,  are  identified  in 
the  Plan.  Delivery  of  Federal  assistance 
will  be  managed  and  coordinated  by  the 
Federal  Coordinating  Officer  (FCO),  as 
authorized  by  section  303  of  the  Disaster 
Relief  Act,  42  U.S.C.  5143.  The  Plan  is 
not  meant  to  create  enforceable  rights  in 
third  parties. 

The  Letter  of  Agreement  signed  by  the 
heads  or  designated  representatives  of 
the  25  participating  Federal  departments 
and  agencies  is  published  with  this 
notice.  Their  acceptance  of 
responsibility  finalizes  the  Plan  and 
establishes  a  basis  for  continuing 
development  of  the  Federal  capability 
for  response  to  a  catastrophic  natural 
event  in  any  area  of  the  country.  The 
Plan  establishes  the  policies,  planning 
assumptions,  concept  of  operations, 
organizational  structure,  and  specific 
assignments  of  responsibility  to  carry 
out  the  Federal  response. 
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A  notice  to  initiate  Federal  pl.inriinK 
was  published  m  the  Federal  Re^ster 
March  4. 1983  (48  PR  94tt«|  1  he  final 
proposed  National  Plan  for  Federal 
Response  to  a  Catastrophic  Earthquake 
was  published  in  the  Federal  Register 
June  Ml  iy«ti  (5)1  KR  23624)  as  an 
operative  plan.  Comments  from  the 
public  were  solicited  for  consideration 
in  final  revisions  to  the  National  Plan. 

Five  letters  of  comment  for  the  public 
record  and  comments  from  the  Federal 
agencies  involved  were  taken  into 
consideration  in  revising  the  Plan.  The 
following  is  a  summary  of  the  most 
significant  issues,  comments,  and 
actions  taken: 

Summary  of  Comments  and  Changes  to 
the  Plan 

1.  Comment:  Many  of  the  comments 
pertained  to  specific  emergency  support 
function  (ESF)  annexes  to  the  Plan. 
Comments  varied  in  nature  but  usually 
provided  recommendations  on  specific 
issues  related  to  an  E:SF.  Suggestions 
were  made  to  improve  Federal  and  State 
coordination  of  the  ESF  so  that  Federal 
response  is  clearly  supplemental  to  that 
of  State  and  local  governments. 

Discussion:  During  the  comment 
period  all  ESF  annexes  were  revised 
extensively  by  the  responsible  primary 
agencies  to  make  them  more  consistent 
as  far  as  level  of  detail,  scope,  and 
completeness.  The  concept  of  operations 
section  which  describes  the_ 
coordination  between  national  and 
regional  levels  as  well  as  Federal  and 
State  governments  has  been  improved  in 
all  ESF  annexes.  Suggestions  and  copies 
of  comments  were  provided  to  the 
officials  responsible  for  the  ESF  for  their 
consideration  in  preparing  the  Final 
annexes  to  the  Plan. 

2.  Comment:  Coordination 
mechanisms  and  Federal/State 
relationships  were  not  clearly  outlined 
in  the  Plan.  This  could  result  in 
duplication  of  effort.  Federal  actions  not 
being  in  consonance  with  State 
priorities  and  procedures,  and 
ineffective  utilization  of  resources. 
Further,  the  Plan  should  consider 
preevent  planning  efforts  of  State  and 
local  agencies  and  should  be  clearly 
supportive  of  these  efforts.  Although  it 
was  recognized  that  further  Federal 
planning  at  the  regional  level  is 
necessary,  the  Plan  should  establish  a 
better  framework  for  Federal  and  State 
coordination. 

Discussion:  Policies  in  the  Plan  have 
been  clarified  to  emphasize  that  Federal 
support  is  supplemental  to  State  and 
local  response  and  that  all  Federal 
actions  will  be  coordinated  with  Slate 
officials.  The  FEMA  Regional  Directors 
will  be  responsible  for  establishing 


liaison  with  State  officials  during  the 
plannlnj<  process  to  develop 
coordination  and  pn)cpdural 
relationships.  The  Plan  now  requests 
that,  upon  implementation,  a  State 
official  be  appointed  to  coordinate- 
Federal  response  requirements  with 
each  of  the  pnmary  agency  officials 
responsible  for  an  ESF.  The  Operations 
function,  whu  h  is  part  of  the  FCO's 
organizational  structure,  ensures  State 
priorities  and  requirements  are  met 
Emphasis  will  be  placed  on  Federal/ 
State  procedures  during  the  regional 
planning  process  to  develop  the 
necessary  coordination  mechanisms. 

3.  CommenL  The  Federal  Reserve 
Bank  of  San  Francisco  suggested  that  it 
be  included  in  the  Plan.  It  further 
suggested  that  a  Federal  Reserve  Bank 
representative  be  available  to  provide 
information  to  the  FCO. 

Discussion:  The  Federal  Reserve 
System  overall  does  not  have  emergency 
authorities  or  capabilities  to  support 
State  and  local  governments.  The 
Federal  Reserve  Bank  of  San  Francisco 
should  participate  in  regional  planning 
to  support  the  Technical  and  Advisory 
Services  function  of  the  FCO. 

4.  Comment:  Questions  were  raised 
about  the  authorities  and 
responsibilities  given  to  the  FCO  in  a 
catastrophic  disaster,  such  as  that 
described  In  the  Plan,  as  compared  to 
traditional  disaster  assistance.  The  Plan 
does  not  cleariy  distinguish  between  the 
roles  of  the  FEMA  Regional  Director  and 
the  FCO  for  recovery  assistance  that 
may  be  requested  during  the  emergency 
response  phase. 

Discussion:  The  questions  were 
prompted  because  the  FCO  is  given 
authority  in  the  Plan  which  is  usually 
delegated  to  the  FEMA  Regional 
Director  and  the  FEMA  Disaster 
Recovery  Manager  (the  Disaster 
Recovery  Manager  is  the  official  who 
has  been  delegated  the  Regional 
Director's  authority  to  direct  any 
Federal  agency  to  provide  assistance  to 
State  and  local  governments  under  Pub. 
L.  93-288).  In  the  Plan,  the  FCO  is  given 
full  authority  to  coordinate  and  manage 
the  Federal  response  and  resources  in 
support  of  State  and  local  requirements. 
Language  in  the  Plan,  particularly  in  the 
policies  section,  has  been  clarified  to 
emphasize  that  the  FEMA  Regional 
Director  is  responsible  for  implementing 
the  Federal  response  until  the 
designated  FCO  is  onscene.  Further,  the 
Regional  Director  will  assist  the  FCO  as 
requested  to  cany  out  the  Federal 
response.  A  policy  statement  has  been 
added  that  clarifies  the  FCO's  tasking 
authority  and  responsibility  for 
coordinating  Federal  recovery 


assistance  as  well  as  response 
activities. 

5.  Comment:  Concerns  were 
expressed  about  handling  public 
information  and  the  concept  of  the  Joint 
Information  Center  (JIC)  as  written  in 
the  Plan.  The  JIC  seems  to  be  primarily  a 
Federal  operation. 

Discussion:  The  JIC  is  intended  to  be 
a  centralized  activity  for  release  of 
disaster  information,  coordinated  with 
all  levels  of  government  The  Plan. 
Appendix  A.  has  been  changed  to 
require  Federal  coordination  with  the 
affected  State  to  establish  a  JIC  and 
information  programs.  The  FCO's  Lead 
Public  Affairs  Officer  will  be 
responsible  for  coordinating  with  the 
States  to  address  public  affairs 
requirements. 

6.  Comment:  Several  comments  were 
receivied  about  regional  planning 
required  by  the  Plan,  including  how  to 
approach  multi-Slate  and  multi-region 
planning;  clarification  of  requirements 
for  supplemental  and  site-specific 
planning;  and.  the  framework  that 
should  be  established  in  the  Plan  for 
procedural  guidance. 

Discussion:  The  FEMA  Regional 
Directors  have  been  given  responsibility 
in  the  Plan  to  coordinate  regional 
interagency  planning  for  each 
earthquake  risk  area.  The  Subcommittee 
on  Federal  Earthquake  Response 
Planning  is  responsible  for  providing 
guidance  and  coordinating  regional 
planning.  Language  in  the  Plan  has  been 
clarified  to  distinguish  between  regional 
interagency  plannmg  and  the  internal 
supplemental  planning  which  is  the 
responsibility  of  each  department  and 
agency  to  carry  out  as  they  determine 
necessary  to  fulfill  their  responsibilities 
in  a  response  situation.  Regional 
Interagency  planning  will  be  initiated 
after  publication  of  the  Plan  for  all 
earthquake  risk  areas.  The  issue  of 
multi-State,  multi-regional  planning  will 
be  addressed  in  planning  guidance  and 
will  be  resolved  in  coordination  with  the 
Subcommittee  and  FEMA  regional 
offices. 

7.  Comment:  Collocation  of  Federal 
and  State  field  operations  as  required  in 
the  Plan  raises  significant  operational 
and  cost  implications  Arrangements  for 
field  operations  should  be  made  in 
advance  of  a  catastrophe  to  the  extent 
possible. 

Discussion:  No  changes  have  been 
made  to  the  Plan.  FEMA  fully  agrees 
that  advance  arrangements  should  be 
made  so  that  logistical  and  support 
requirements  can  be  carried  out  to  meet 
the  goal  of  establishing  an  operational 
Federal  disaster  field  office  within  6  to 
12  hours  after  the  Plan  is  implemented. 


This  will  be  a  primary  area  for 
concentration  of  Federal  regional 
planning,  in  conjunction  with  State 
officials  and  planning. 

8.  Comment:  Concern  was  expressed 
about  financial  control  and  availability 
of  funds  to  support  the  Federal  response. 

Discussion:  A  paragraph  has  been 
added  to  the  Financial  Management 
section  of  Appendix  B,  Administrative 
Policies  and  Procedures,  which  requires 
F"EMA  to  ensure  availability  of  sufficient 
funds  to  support  Federal  response. 
Primary  agencies  will  be  required  to 
provide  initial  estimates  of  operating 
costs  and  update  those  estimates  as 
funds  are  expended  in  response 
operations.  During  future  planning  and 
exercising  activities,  it  is  important  for 
FEMA  and  all  other  Federal  agencies  to 
determine  estimated  costs  to  initiate  and 
sustain  Federal  emergency  response. 
These  estimates  will  contribute  to 
refining  the  mechanisms  for 
reprogramming  funds  and  ensuring  that 
Federal  response  is  not  impeded  by 
violation  of  the  Antideficiency  Act. 

Additionally,  based  upon  agreement 
by  the  Subcommittee  on  Federal 
F.arthquake  Response  Planning, 
"National"  has  been  removed  from  the 
title  of  the  Plan  and  independent 
regional  plans  are  no  longer  required. 
Rather,  interagency  regional  planning 
will  be  initialed  fo  develop  the  Federal/ 
Stale  coordination  mechanisms, 
operational  procedures,  and 
administrative  and  logistical 
requirements  that  make  the  Federal 
response  possible.  Regional 
supplements  will  be  integrated  into  the 
Plan  to  meet  the  specific  requirements  of 
the  catastrophic  earthquake  risk  in  the 
region. 

Based  upon  a  Presidential  major 
disaster  declaration,  the  FEMA  Director 
has  the  authority  to  determine  that  an 
earthquake  or  any  other  natural  event  is 
catastrophic  and  thereby  implement  the 
Plan 

dated:  The  Plan  for  Federal  Response  to 
a  Catastrophic  Earthquake  is  dated 
April  15. 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dennis  W.  Boyd  or  Mary  Ellen  Slemper. 
Division  of  Response  Planning  and 
Coordination,  Disaster  Assistance 
Programs.  Stale  and  Local  Programs  and 
Support,  Federal  Emergency 
Management  Agency,  telephone  (202) 
646-3880  or  (202)  646-3665,  respectively. 

8UPW.EMENTARY  INFORMATION:  FEMA 

has  the  responsibility  as  the  lead  agency 
for  managing  and  coordinating  ihe 
National  Earthquake  Hazards  Reduction 
Program  established  by  the  Earthquake 
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Hazards  Reduction  Act.  A  requirement 
of  the  program  is  to  improve  the 
capability  of  all  levels  of  government  to 
respond  to  the  effects  of  a  catastrophic 
earthquake  in  any  of  the  high-population 
risk  areas  in  such  a  way  as  to  reduce  the 
loss  of  life  and  property.  In  addition. 
FEMA  is  responsible  for  coordination 
and  implementation  of  programs  of 
assistance  under  the  provisions  of 
Executive  Order  12148  and  the  Disaster 
Relief  Act  of  1974,  as  amended,  42  U.S.C. 
5121  et  seq. 

Under  the  auspices  of  the  Interagency 
Coordinating  Committee  of  the  National 
Earthquake  Hazards  Reduction  Program, 
FEMA  chairs  the  Subcommittee  on 
Federal  Earthquake  Response  Planning. 
The  Subcommittee  will  continue  as  the 
coordinating  mechanism  for  maintaining 
the  Plan  and  conducting  regional 
response  planning  through  all  FEMA 
regions. 

A  limited  supply  of  copies  is 
available,  and  may  be  obtained  by 
writing  to:  Federal  Emergency 
Management  Agency,  P.O.  Box  70274, 
Washington,  DC.  20024. 
)une  1,  1987. 
Julius  W.  Becton,  Jr., 
Director. 

Letter  of  Agreement 

TTie  Plan  for  Federal  Response  to  a 
Catastrophic  Earthquake  (hereafter  referred 
to  as  the  Plan)  establishes  the  basis  for 
fulfilling  the  Federal  Government's 
responsibilities  to  State  and  local 
governments  impacted  by  a  catastrophic 
earthquake  or.  if  appropriate,  another 
catastrophic  natural  event.  By  signature 
hereon,  the  Federal  officials  with 
responsibilities  in  the  Plan  agree  to  prepare 
for  and  carry  out  its  provisions. 

The  Plan  is  based  on  the  fundamental 
assumption  that  a  catastrophic  earthquake 
will  overwhelm  the  capability  of  State  and 
local  governments  to  carry  out  the  extensive 
emergency  operations  that  will  be  necessary 
to  save  lives  and  protect  property. 
Consequently,  resources  and  authorities  of 
Federal  departments  and  agencies  have  been 
grouped  into  broad  categories  of  response 
activities,  called  emergency  support  functions 
(ESF),  to  provide  Federal  assistance.  Primary 
and  support  agency  responsibilities  have 
been  identified  for  each  of  these  functions. 
Signature  on  this  letter  constitutes 
acceptance  of  responsibility  for  the  specific 
assignments. 

Under  the  provisions  of  Public  Law  93-288, 
the  Disaster  Relief  Act  of  1974.  as  amended,  a 
Federal  Coordinating  Officer  (FCO)  will  be 
appointed  as  the  President's  representative  to 
coordinate  overall  delivery  of  Federal 
assistance.  Federal  officials  will  be 
designated  for  each  department  and  agency 
to  carry  out  the  provisions  of  the  Plan,  and 
will  be  responsive  to  the  overall  management 
and  direction  by  the  FCO. 

The  Subcommittee  on  Federal  Earthquake 


Response  Planning  is  recognized  as  the 
interagency  organization  responsible  for 
overall  coordination  of  planning  and 
exercising  efforts  required  to  develop  and 
maintain  a  Federal  response  capability.  The 
Subcommittee  is  chaired  by  the  Federal 
Emergency  Management  Agency  (FEMA)  and 
includes  representatives  of  each  of  the 
Federal  departments  and  agencies  identified 
in  the  Plan.  Members  of  the  Subcommittee 
are  responsible  to  their  department  or  agency 
officials  for  changes  required  to  improve  the 
Plan  and  for  department  or  agency 
participation  in  response  planning  and 
exercising  activities.  Changes  or  issues  which 
cannot  be  resolved  at  the  Subcommittee  level 
will  require  approval  by  the  heads  of  the 
appropriate  departments  or  agencies. 

To  fulfill  their  responsibilities  in  the  Plaa 
the  undersigned  agree  to  develop  and 
maintain  the  supplemental  internal  and 
regional  interagency  planning  that  must  be 
done  to  establish  a  coordinated  Federal 
response  capability. 

Many  aspects  of  the  Plan  have  been 
developed  as  a  result  of  lessons  learned  from 
response  operations  after  the  catastrophic 
earthquake  in  Mexico  in  September  1985.  The 
tragedy  of  that  event  serves  as  a  reminder 
that  the  United  States  is  also  vulnerable  to 
the  devastating  effects  of  a  powerful 
earthquake  in  some  of  our  high-risk,  high- 
population  areas.  By  agreeing  to  the 
provisions  of  the  Plan,  the  undersigned 
willingly  accept  responsibility  to  contribute 
to  a  coordinated,  timely  Federal  response  to 
supplement  the  capabilities  of  State  and  locaf 
govemmenls. 

Signed  by: 

Richard  E.  Lyng, 

Secretary  of  Agriculture. 

John  W.  Shannon, 

Assistant  Secretary  of  the  Army  (InstalloUon 
and  Logistics).  Executive  Agency,  Department 
of  Defense. 

John  S.  Herrington, 

Secretary  of  Energy.  i 

Donald  Paul  Model, 

Secretary  of  the  Interior. 

William  E.  Brock, 

Secretary  of  Labor. 

Elizabeth  Hanford  Dole. 

Secretary  of  Transportation. 

Malcolm  Baldridge, 

Secretary  of  Commerce. 

William  J.  Bennett, 

Secretary  of  Education. 

Dr.  Otis  R.  Bowen, 

Secretary  of  Health  and  Human  Services. 

Harry  H.  Flickinger, 

Acting  Assistant  Attorney  General  for 
Administration. 

Ronald  I.  Spiers, 

Under  Secretary  of  State  for  Management. 
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Juhn  ).W.  Roger*, 

Aasittani  Secretary  of  the  Treasury 

(Manajt^maot). 

Robert  K.  D«wion. 

Assistant  Secretary  of  the  Army  (Civil 

Works). 

Richard  F.  Schubert. 

President,  American  Red  Cross. 

Lee  M.  Thomal. 

A  dministrator.  En  vironmental  Protection 

Agency. 

Julius  W.  Becton.  jr.. 

Director  Federal  Emergency  Management 

Agency. 

Hialhsr  ].  Cradlion. 

Chairman.  Interstate  Commerce  Commission. 

LTC  Wlnaton  D,  Power*. 

Manager.  National  Communications  System. 

Constance  Homer. 

Director,  Office  of  Personnel  Management. 

Thomas  K.  Turnage. 

Administrator  Veterans  Administration. 

Edward  ].  Mlnkel, 

Managing  Director.  Federal  Communications 

Commission. 

Temnce  C,  Golden, 

Administrator,  General  Services    ^ 

Administration, 

Ur  lumes  C.  Fletcher. 

Administrator  National  Aeronautics  and 

Space  Administration. 

Thomas  M.  Roberts. 

Acting  Chairman,  Nuclear  Regulatory 

Commission. 

l»r<!iilon  R.  Tisch. 

Postmaster  General. 

|KK  Hoc  87-12805  Filed  6-*-«7:  8:45  am| 
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FEDERAL  MARITIME  COMMISSION 

Agreement(B)  Filed 

The  Federal  Maritime  CommlBslon 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(8)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
WHshington.  DC  Office  of  the  Federal 
Maritime  Commission.  1100  L  Street 
NW..  Room  10325.  Interested  parties 
may  submit  comments  on  each 
tigreement  to  the  Secretary  Maritime 
CommlRBion,  Washington,  DC  20873, 
within  10  days  after  the  date  of  the 
Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
(  umments  a>e  found  in  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  224-010873-002. 


Title:  Port  of  Oakland  Terminal. 
Parties; 

Port  of  Oakland 
Gearbulk  Container  Services 
Synopais:  The  proposed  agreement 
amends  the  basic  agreement  to 
incorporate  provisions  covering 
Gearbulk's  new  Pacific  Coast/Trans- 
Pacific  service. 

A8re«ment  No    224-200004. 
Title:  San  Francisco  Port  Commission 
Agreement. 
Piirtips 

San  Francisco  Port  Commission 
Athis  Shipping.  Ltd, 
Synopsis.  The  proposed  agreement 
will  cause  Mexican  Line,  under  the 
management  and  control  of  Alius 
Shipping.  Ltd  .  (Alias)  to  make  San 
Francisco  its  published  regularly 
scheduled  northern  California  port  of 
call  form  all  liner  services  between 
Pacific  Ports  and  the  United  States.  The 
agreement  provides  guarantees  to  the 
port  of  a  minimum  annual  number  of 
vessel  calls  and  a  minimun  annual 
thruput  of  containers.  San  Francisco 
Port  Commission  will  agree  to  provide 
service  to  Atlas  at  prescribed  reduced 
rates. 
Agreement  No.:  224-010718-002. 
Title:  Virginia  International 
Terminals.  Inc.  Agreement. 
Parties: 

Virginia  InfemHtional  Terminal,  Inc. 
Evergreen  Marine  Corporation 
Synopsis:  The  proposed  agreement 
adds  Japan  Line,  Ltd  as  a  party  to 
agreement.  Cargo  tonnages  and  crane 
rental  hours  generated  by  Fvrrgreen  and 
Japan  Line  accrue  to    rute  cnncessmn" 
formula.  Involvement  of  Inpan  Line  as 
party  ceases  upon  termination  of 
Evergreen  »  Jiipan  Line  space  charter 
and  sailing  agreement  No,  213010679. 
Dated:  |unr  2.  1967. 
By  order  of  the  Federal  Maritime 
Commission 
)os«ph  C.  Polking. 
Secretary. 

|FR  Dor.   87-1 2a07  Filed  ft-4-87;  B:4S  am) 
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FEDERAL  RESERVE  SYSTEM 

Bellbrook  Banc»h«re»,  Inc.,  at  at., 
Formation*  of;  Acqulaltiona  by;  and 
Margara  of  Bank  Holding  Compania* 

The  comnpanies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  V  S  C   1842]  and 
{  225.14  of  the  Board  s  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 


holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.SC  1842(c)). 

Each  application  is  availablrfor 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  In 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing 

L'nless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  he  received  not  later  than  June  29, 
1987 

A  Federal  Reserve  Bank  of  Cleveland 
(lohn  I  Wixted,  Jr .  Vice  President)  14.'J5 
East  Sixth  Street.  Cleveland.  Ohio  44101: 

1.  Dellhrook  Bancs harvs.  Inc.. 
Dellbrook,  Ohio;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  The 
Bellbrook  Community  Bank,  Bellbrook. 
Ohio 

B  Federal  Reserve  Bank  of  Atlanta 
(Roberi  E.  Heck,  Vice  President)  104 
Marietta  Street,  NW..  Atlanta.  Georgia 
30303: 

1.  Tara  Bancshares  Corporation, 
Riverdale.  Georgia:  to  become  a  bank 
holding  company  by  acquiring  25 
percent  of  the  voting  shares  of  Tara 
State  Bank  R;verdale  Georgia 

C.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C  Sumner.  Vice  Resident)  411 
Locust  Street.  St.  Louis,  Missouri  63166; 
1,  Commercial  Bancorp,  Inc.,  Obion, 
Tennessee:  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  The  Commercial  Bank. 
Obion,  Tennessee. 

Board  of  Governors  of  the  Federal  Reserve 
System  lune  1   1967. 
lamas  McAfee. 

Associate  Secretary  of  the  Board. 
|n<  Dor  B7-l2BfiZ  Filed  6-«~e7;  8:48  amj 
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Change  In  Bank  Control  Nottcat; 
Acqulaltiona  of  Sharaa  o1  Banka  or 
Bank  Holding  Companlaa 

The  notificants  listed  below  have 
applied  under  the  Change  In  Bank 
Control  Act  (12  U.SC  1H17(|J1  and 
I  225. 41  of  the  Board's  Regulation  Y  (12 
ere  225.41)  to  acquire  a  bank  or  bank 


holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
use.  1817())(7)) 

The  notices  are  available  for 
immediate  Inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors  Comments  must  be  received 
not  later  than  |une  19,  1987. 

A  Federal  Reserve  Bank  of 
Minneapolis  ()ames  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minnenpolls,  Minnesota  55480; 

1.  Lyman  E.  Wokefiehl  fr,  Long  Lake, 
Minnesota;  to  acquire  25.6  percent  of  the 
voting  shart's  of  Resources  Companies. 
Inc..  Minneapolis.  Minnesota,  and 
thereby  indirectly  acquire  Resource 
Bunk  and  Trust  Company,  Minnetonka, 
Minnesota. 

n  Federal  Reserve  Bank  of  Dallas  (W. 
Arthur  Tnbble.  Vice  President)  400 
South  Akard  Street.  Dallas,  Texas  75222; 

1.  Roland  Walters.  Kerrville,  Texas;  to 
acquire  up  to  74  80  percent  of  the  voting 
shares  of  Kerrville  Bancshares,  Inc.. 
Kerrville,  Texas,  and  thereby  indirectly 
acquire  Bank  of  Kerrville,  Kerrville, 
Texas,  Comments  on  this  application 
must  be  received  by  June  10,  1987. 

Board  of  Governors  of  the  Fednral  Renerve 
System,  lune  1.  1987. 

jamus  Mt.Afne. 

Ass<><  lute  Si^rftary  of  the  Board. 

\¥n  Doc  87-1 2«03  Filed  (V-S-87;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 

HUMAN  SERVICES 

Food  and  Drug  Adminiatration 

(Docket  No,  84N-0341I 

Availability  of  1966  Revlaion  of 
National  Shctlflah  Sanitation  Program 
Manual  of  Oparatlona,  Part  I, 
"Sanitation  of  Shallflah  Growing 
Araaa" 

aocncy:  Food  and  Drug  Administration. 
actiom:  Notice. 


summary:  The  Food  and  Dn»g 

Administration  (FDA)  Is  announcing  the 
availability  of  the  1986  Revision  of  the 
National  Shellfish  Sanitation  Program 
Manual  of  Operations,  Part  I, 
"Sanitation  of  Shellfish  Growing  Arras," 
Copies  may  be  purchased  from  the 
Interstate  Shellfish  Sanitation 


Conference  (ISSC)  at  a  cost  of  SlO  per 
copy,  which  includes  postage.  Prepaid 
requests  with  checks  payable  to  the 
Interstate  Shellfish  Sanitation 
Conference  should  be  sent  to  P.O.  Box 
4460,  Austin,  TX  78765. 

FOR  rURTHER  INFORMATION  CONTACT 

Stanley  D.  Ratcliffe,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF-344). 
Food  and  Drug  Administration.  200  C  St. 
SW,.  Washington.  DC  20204.  202-485- 

0149 

•UPPLtlBKMTARV  INFORMATION:   FDA  IS 

responsible  for  the  Federal 
administration  of  the  National  Shellfish 
Sanitation  Program  (NSSP),  The  NSSP  is 
the  voluntary  program  involving  state 
shellfish  control  agencies,  the  shellfish 
industry,  and  FDA.  Seven  foreign 
countries  also  participate  in  the  NSSP 
through  international  bilateral 
agreements. 

The  .NSSP  is  concerned  with  the 
sanitary  control  of  fresh  and  fresh 
frozen  moUuscan  shellfish  (oyster, 
clams,  and  mussels)  offered  for  sale  in 
interstate  commerce.  The  program  has 
been  in  existence  since  1925,  In  the 
interest  of  assuring  uniform 
administrative  and  technical  controls, 
the  NSSP  has  developed  and  maintained 
recommended  shellfish  control 
practices.  These  control  practices  have 
been  published  in  the  form  of  a  three 
part  manual  of  operations.  The  last 
NSSP  Manual  of  Operations  was 
published  in  1965. 

In  1982,  interested  state  officials  and 
members  of  the  shellfish  industry 
formed  the  ISSC.  The  purpose  of  the 
ISSC  is  to  provide  a  formal  structure 
wherein  state  regulatory  authorilieB  can 
establish  updated  guidelines  for 
shellfish  controls  that  will  ensure 
sources  of  safe  and  sanitary  shellfish. 
The  ISSC  has  established  procedures  for 
the  uniform  application  of  these 
guidelines. 

FDA  and  the  ISSC  entered  into  a 
memorandum  of  understanding  (MOU) 
in  March  1984  (see  49  FR  12751;  March 
30, 1984),  This  agreement  provides, 
among  other  things,  that  FDA  will 
provide  technical  assistance  to  the  ISSC, 
including  assistance  in  efforts  to 
develop  and  to  revise  program  criteria 
and  guidelines. 

Based  on  the  MOU,  FDA  developed  a 
draft  revision  of  the  ,NSSP  Manual  of 
Operations.  Pari  I,  in  cooporntion  with 
the  ISSC  This  draft  was  adopted  by  the 
ISSC  on  August  19.  I98fi.  with  the 
provision  that  the  revised  manual  will 
become  effective  January  1, 1987. 

The  revised  manual  provides  guidanre 
and  procedures  governing  the  sanitation 
of  shellfish  growing  areas.  Major  topics 
covered  in  the  manual  include:  General 


administrative  and  laboratory 
procedures,  growing  area  surveys  and 
classifications,  the  control  of  relaying 
and  harvesting,  and  contingency  plans 
for  the  control  of  marine  biotoxinB. 

Dated;  May  29. 1987. 

)ohn  M  Taylor. 

Associate  Commissioner  for  Regulatory 
A  (fairs. 

[VR  DtK  B-'-12flOO  Filed  6-4-87:  8:48  am| 
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Health  Care  Financing  Admlniatratton 

Statement  of  Organization,  Function*, 
and  Delagationa  of  Authority 

Part  F.  of  the  Statement  of  ■ 
Organization,  Functions,  and 
Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
Services.  Health  Care  Financing 
Administration  (HCFA)  (Federal 
Register  Vol.  49.  No.  174,  pp.  35246- 
35247.  dated  Thursday,  September  6. 
1984.  and  Federal  Register  Vol.  49.  No. 
228,  pp.  46501-46505,  dated  Monda\ 
November  26,  1964;  and  Federal  Regiiiter 
Vol.  51.  No.  138,  pp.  26060-26063  dated 
Friday,  July  18  1986)  is  amended  to 
refiect  a  reorganization  within  the  Office 
of  Management  and  Budget  (OMB),  The 
reorganization  abolishes  the  Office  of 
Management  and  Human  Resources 
(OMHR),  OMB.  The  Division  of 
Personnel  is  abolished  in  its  entirety  and 
is  replaced  by  the  Office  of  Personnel, 
Health,  and  Resource  Managment.  Its 
functions  are  divided  into  four 
subdivisions: 
— Division  of  Classification  and 

Organizational  Analysis 
— Division  of  Staffing  and  Employee  and 

Health  Services 
— Division  of  Policy,  Performance,  and 

Development 
— Division  of  Labor/Management 
Relations 

The  Division  of  Management, 
Organizational  Analysis,  and  Planning 
is  abolished  in  its  entirety  and  is 
replaced  by  the  Management  Planning 
and  Analysis  Staff.  The  organizational 
analysis,  delegations  of  authority,  and 
position  management  functions  are 
transferred  to  the  Office  of  Personnel. 
Health,  and  Resource  Management. 
Division  of  Classification  and 
Organizational  Analysis.  The  paperwork 
and  advisory  and  assistance  services 
functions  are  transferred  to  the  Office  of 
Financial  Management  and  Procurement 
(addressed  later  in  this  package).  The 
conference  management  function  is 
transferred  to  the  Office  of 
Administrative  Services  (addressed 
later  in  this  package).  The  Internal 
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Control  Program,  workplanning,  and 
management/productivity  improvement 
programs  remain  in  the  new 
Management  Planning  and  Analysis 
Staff.  The  Office  of  Financial 
Management  and  Administrative 
Systems  (OFMAS)  is  renamed  the  Office 
of  Financial  Management  and 
Procurement.  The  administrative 
systems  functions  are  transferred  from 
OF'MAS  to  the  Office  of  Administrative 
Services  (OAS).  The  procurement 
functions  are  transferred  from  OAS  to 
the  Office  of  Financial  Management  and 
Procurement. 

The  specific  changes  to  Part  F.  are  as 
follows: 

•  Section  FH.20.A.1.,  Office  of 
Management  and  Human  Resources 
(FHA4).  is  deleted  in  its  entirety.  The 
functions  are  divided  between  the  new 
Office  of  Personnel.  Health,  and 
Resource  Management  and  the  new 
Management  Planning  and  Analysis 

Staff. 

•  Section  FH.20.A.l.a..  Division  of 
Personnel  (FHA41),  is  deleted  in  its 
entirety.  The  Division  of  Personnel  has 
been  renamed  the  Office  of  Personnel. 
Health,  and  Resource  Management  and 
now  reports  directly  to  the  Director. 
OMB.  The  Office  of  Personnel.  Health, 
and  Resource  Management  (OPHRM) 
replaces  OMHR  as  Section  FH.20.A.1. 
The  functional  statements  for  the  new 
OPFiRM  and  its  four  new  divisions  read 
as  follows: 

1.  Office  of  Personnel,  Health,  and 
Resource  Management  (FHA6) 

Provides  services,  leadership, 
direction,  and  control  with  respect  to 
personnel  and  related  services  within 
HCFA.  Serves  as  the  principal  advisor 
to  the  Director  of  the  Office  of 
Management  and  Budget  on  the 
operation  of  HCFA's  personnel  system, 
including  recruitment  and  placement, 
position  classification,  personnel 
management  evaluation,  performance 
appraisal,  employee  development  and 
training,  employee  relations,  ethics 
function  and  labor  relations. 
Administers  the  Agency  special 
emphasis  placement  and  executive 
personnel  programs.  Serves  in  a 
leadership  role  in  providing 
authoritative  advice  and  assistance  to 
management  officials  in  carrying  out 
their  position  management 
responsibilities.  Provides  for  an 
employee  counseling  service  for 
employees  in  HCFA  central  office. 
Provides  services,  policy  direction,  and 


coordination  with  respect  to  the 
organizational  analysis  and  delegations 
of  authority  activities.  Provides  direct 
service  and  establishes  policy  for  other 
HCFA  components  with  respect  to 
health  and  activities  related  to  health 
matters. 

a.  Division  of  Classification  and 
Organizational  Analysis  (FHA61) 

Plans,  directs,  and  implements  a 
comprehensive  HCFA  position 
classification  and  position  management 
program.  Classifies  all  central  office 
wage  grade  and  general  schedule 
positions  at  or  below  the  GS-15  level. 
Evaluates  programs  for  adequacy  and 
recommends  corrective  action  when 
deficiencies  are  disclosed.  Plans, 
implements,  and  monitors  HCFA 
position  classification  surveys  and 
issues  reports  and  recommendations  for 
improvements. 

Coordinates  the  survey  results  with 
the  Office  of  the  Secretary  and/or  the 
Office  of  Personnel  Management. 
Interprets  legislation,  regulations, 
guides,  directives  and  bulletins 
concerning  position  classification. 
Provides  information  on  HCFA's 
classification  structure  for  entry  into  the 
automated  personnel  information 
system  and  prepares  statistical 
information  related  to  HCFA's  position 
classification  program.  Provides 
services,  policy  direction,  and 
coordination  with  respect  to 
organizational  analysis  functions  and 
delegation  of  authority  activities. 
Conducts  studies  of  HCFA's 
organizational  and  functional 
arrangements  and  develops  plans  for 
assimilating  new  or  modified  functions 
into  the  HCFA  organization.  Designs, 
develops,  implements,  and  maintains  a 
system  for  initiating,  analyzing, 
reviewing,  and  approving  HCFA-wide 
program  delegations  of  authority. 

b.  Division  of  Staffing  and  Employee 
and  Health  Services  (FHA62) 

Provides  service  to  all  central  office 
HCFA  components  in  the  areas  of 
recruitment,  in-service  staffing,  and  pre- 
employment  investigations  for  all  types 
of  appointments  and  all  occupational 
classes  and  levels  of  work.  Provides 
advice,  guidance,  and  consultation  to 
HCFA  supervisory  and  management 
officials  on  such  issues  as  optional 
staffing  mixes,  recruitment  sources. 


qualification  factors,  etc.  Interprets 
regulations,  guides,  directives,  and 
bulletins  related  to  staffing  and 
personnel  services.  Establishes  and 
maintains  the  employment  data  base  for 
routine  and  special  reports  and 
statistical  studies  related  to  the 
employee  population.  Plans  and  controls 
the  central  system  for  all  personnel 
transaction  processes,  serves  as  the 
official  custodian  for  all  personnel  folder 
clearances,  confidential  reports, 
employment  agreements,  and  other 
related  areas.  Plans,  administers,  and 
evaluates  HCFA-wide  employee 
relations  activities  and  ethics  functions. 
Provides  general  employee  counseling 
on  such  matters  as  employee/ 
management  communication,  retirement, 
life  insurance,  health  plans,  worker's 
compensation  claims,  and  related  areas. 
Serves  as  the  central  HCFA  reference 
point  for  inquiries,  guidance,  and 
interpretation  on  employee  relations 
matters.  Processes  insurance  claims  for 
survivors  of  deceased  employees. 
Assures  due  process  in  adverse 
personnel  actions  and  provides 
procedural  advice  in  the  processing  of 
grievances  and  appeals  under  Agency 
and  negotiated  agreements.  Directs 
programs  for  health  nationwide, 
employee  health  enhancement,  physical 
fitness,  and  blood  assurance  programs. 

c.  Division  of  Policy,  Performance,  and 
Development  (FHA  63) 

Provides  leadership,  direction,  and 
control  with  respect  to  HCFA's 
personnel  related  policies;  employee 
training,  career  development,  and 
counseling  activities;  and  performance 
management  and  awards  programs. 
Serves  as  the  Agency's  representative  in 
dealing  with  the  Department  of  Health 
and  Human  Services  (HHS).  other 
Federal  agencies,  contractors,  and 
employee/management/Union 
organizations.  Plans,  coordinates,  and 
executes  a  wide  range  of  major  studies 
and  projects  involving  personnel  issues 
of  Agency-wide  magnitude.  Provides 
coordination  and  leadership  with 
respect  to  HCFA's  administrative 
delegations  of  authority. 

d.  Division  of  Labor/ Management 
Relations  (FHA64) 

Plans,  directs,  and  administers  the 
HCFA-wide  labor  relations  activities 
including  the  application  and 
interpretation  of  the  Federal 


I>abor  Management  Relations  Program, 
collective  bargainmg  agreements,  and 
regulations.  Serves  as  Agency 
representatives  in  dealing  with  the 
Department  of  Health  and  Human 
Services,  other  Federal  agencies, 
employee  and  supervisory 
organizations,  and  third-party 
representatives  concerning  labor 
relations  issues.  Formulates  HCFA-wide 
policy  regarding  the  development, 
implementation,  and  evaluation  of  labor 
relations  activities.  Provides 
management  advisory  services  on  all 
labor/management  relations  issues. 
Plans  and  conducts  the  administration 
of  grievances  and  appeals  under 
negotiated  grievance  procedures.  Directs 
the  development  and  implementation  of 
a  labor  relations  training  program  in 
conjunction  with  other  Office  of 
Personnel,  Health,  and  Resources 
Management  components.  Plans  and 
coordinates  the  integration  of  the  HCFA 
Labor  Relations  Program  with  other 
personnel  management  functions  and 
related  management  assistance 
activities. 

•  Section  FH.20.A.4..  Division  of 
Management.  Organizational  Analysis, 
and  Planning  (FHA42).  is  deleted  in  its 
entirety  and  is  replaced  by  a  new 
Section  ni.20A.4.  The  new  Section 
reads  as  follows: 

4.  Management  Planning  and  Analysis 
Staff  (FHA-1) 

Provides  services,  policy  direction, 
and  coordination  with  respect  to 
HCFA's  management  program  including 
the  planning  and  execution  of 
management  planning  and  analysis, 
management  pi^cesses,  workplanning, 
management  control  systems,  and 
Privacy  Act  responsibilities.  Develops 
HCFA  policy  in  these  areas  and  assures 
the  implementation  of  these  policies 
throughout  HCFA. 

•  Section  FH.20.A.2..  Office  of 
Financial  Managment  and 
Administrative  Systems  (FHAl)  is 
amended  by  changing  the  organizational 
title  and  replacing  the  functional 
statement  with  an  updated  statement. 
The  new  Section  FH.20.A.2.  reads  as 
follows: 

2.  Office  of  Financial  Management  and 
Procurement  (FHAl) 

Provides  financial,  accounting,  and 
procurement  (excluding  Medicare 
contractors  and  Medicaid  State 
Agencies)  services,  leadership,  and 
policy  direction  for  HCFA's  financial 
management  program  including  the 
preparation,  justification,  and  execution 
of  the  HCFA  budget  and  financial  and 
manpower  management  policies  and 
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activities.  Provides  services,  policy 
direction,  and  coordination  with  respect 
to  HCFA's  advisory  and  assistance 
services  contracting  and  paperwork 
reduction  activities. 

•  Section  FH.20.A.2.a.,  Division  of 
Budget  (FHA15).  is  deleted  in  its  entirety 
and  replaced  by  a  new  Section 
FH.20.A.2.a.  to  reflect  the  new 
responsibilities  of  the  Division.  The  new 
Section  FH.20.A.2.a.  reads  as  follows: 

a.  Division  of  Budget  (FHA  15) 

Consolidates,  prepares,  and  executes 
HCFA's  budget  and  operates  HCFA's 
budget  system.  Serves  as  the  central 
information  point  for  all  budgetary 
matters  including  interagency 
agreements  impacting  on  HCFA's 
funding  and  transfer  of  funds  to  and 
from  other  agencies.  Provides  advice  on 
the  reporting  of  program  and  financial 
data  necessary  for  the  presentation  and 
defense  of  budget  requests.  Provides 
advice,  guidance,  and  assistance  to 
HCFA  components  in  the  development 
of  budget  justification  materials  and 
analysis  including  current  services 
budgeting  and  other  budgetary 
principles  required  by  the  Office  of  the 
Secretary.  HHS,  the  Office  of 
Management  and  Budget,  and  the 
Congress.  Provides  technical  direction  to 
HCFA  regional  components  on  all 
budgetary  matters.  Develops  budget 
control  systems  necessary  to  insure  that 
appropriate  measures  are  in  place  to 
prevent  violations  of  the  Anti-Deficiency 
Act.  Maintains  and  monitors  an 
allotment  and  allowance  system 
sufficient  to  pinpoint  responsibility  and 
accountability  for  Federal  funds. 
Provides  staff  expertise  in  the  review 
and  analysis  of  budgetary,  operational, 
legislative,  or  regulatory  proposals  by 
HCFA  operating  components.  Reviews 
these  proposals  to  determine  the  fiscal 
impact  on.  and  consistency  with,  HCFA 
and  Department  management  and 
programmatic  objectives.  Develops 
financial  management  policy  as  it 
relates  to  HCFA's  programmatic 
objectives.  Certifies  the  cost  impact  of 
all  proposed  program  and  demonstration 
waivers.  Reviews  financial  data  and 
makes  recommendations  as  to  the 
effectiveness  of  the  waiver  and  potential 
termination  or  nonrenewal  actions. 
Directs  the  allocation  of  HCFA'a  staffing 
resources  among  HCFA  components, 
issues  employment  ceilings,  and  directs 
HCFA's  manpower  management  system. 
Assures  the  validity  of  cost  allocation 
data  and  monitors  adherence  to 
financial  management  policies  among 
HCFA  components.  Provides  services, 
policy  direction,  and  coordination  with 
respect  to  paperwork  reduction 
activities. 


•  Section  FH.20.A^c.,  Division  of 
Administrative  Systems,  is  deleted  in  its 
entirety.  This  Division  is  transferred  to 
the  Office  of  Administrative  Services. 

•  A  new  Section  FH.20.A_2.c.. 
Division  of  Procurement  Services 
(FHA16),  is  added  to  refiect  the  transfer 
of  this  Division  to  the  Office  of  Financial 
Management  and  Procurement  from  the 
Office  of  Administrative  Services.  The 
new  section  reads  as  follows; 

c.  Division  of  Procurement  Services 
fFHAWj 

Provides  procurement  services  for 
other  HFCA  components  including 
project  grant,  contract,  and  small 
purchase  solicitation,  award,  and 
administration;  cost  and  advisory 
function;  and  procurement-related 
training.  Monitors  the  annual  HCFA 
contract  plan  and  prepares  and  submits 
required  reports.  Solicits,  negotiates, 
analyzes,  and  coordinates  proposal 
evaluation  and  prepares  and  awards 
contracts.  Provides  HCFA  cost  advisory 
and  audit  services  on  pre-award  and 
post-award  grant  and  procurement 
actions  to  ensure  conformance  to  legal 
and  regulatory  requirements.  Performs 
all  HCFA  cost/price  analysis  and 
evaluation  required  for  the  review, 
negotiation,  award  administration,  and 
close-out  of  grants  and  contracts. 
Provides  field  audit  capability  during  the 
pre-award  and  close-out  phases  of 
contract  and  grant  activities. 
Coordinates  and  acts  as  liaison  with  the 
Defense  Contract  Audit  Agency. 
Department  of  Health  and  Human 
Services  (HHS)  Audit  Agency,  Office  of 
the  General  Counsel,  and  other  HHS 
offices  and  agencies  to  obtain  required 
audit  support  and  resolution. 
Coordinates  and/or  conducts  training 
for  contracts  and  grant  personnel  and 
project  officers  in  HCFA  components. 
Provides  services,  policy  direction,  and 
coordination  with  respect  to  HCFA's 
advisory  and  assistance  services 
contracting. 

•  Section  FH.20.A.3.,  Office  of 
Administrative  Services  (FHA5),  is 
deleted  in  its  entirety  and  replaced  by  a 
new  Section  FH.20.A.3.  The  new  Section 
reads  as  follows: 

3.  Office  of  Administrative  Services 
(FHA5) 

Provides  services,  policy  direction, 
coordination,  and  broad  operational 
control  of  HCFA's  voice 
telecommunication  policies, 
administrative  services,  printing  and 
distribution  services;  conference 
m'Snagement;  records  and  maii  services; 
telecommunications  services,  facilities 
management,  and  related  support 
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services.  Develops  and  promulgates 
HCFA-wide  policy  for  these  areas  and 
coordinates  with  the  Bureau  of  Data 
Management  and  Strategy  (BDMS)  on 
the  relationship  of  voice  and  data 
telecommunication  policies.  Provides 
applications  software  support  to  HCFA 
with  respect  to  personnel  management 
systems,  financial  management  systems, 
administrative  systems,  and 
management  information  systems. 

•  A  new  Section  FH.20.A.3.a.. 
Division  of  General  Services  (FHA51).  is 
deleted  in  its  entirely  and  replaced  by  a 
new  Section  FH.20.A.3.a.  The  new 
Section  reads  as  follows: 

a.  Division  of  General  Services  (FHA51) 

Provides  direct  service  and 
establishes  policy  for  other  HCFA 
components  with  respect  to  facilities 
and  property  management,  supply, 
security,  and  personal  services, 
including  space  acquisition, 
management,  and  maintenance; 
conference  facilities;  occupational 
safety:  emergency  preparedness 
planning;  and  parking.  Provides  or 
secures  labor,  warehouse,  shipping, 
moving  services,  equipment  loans, 
machine  repairs,  rentals,  etc.  Develops 
comprehensive  budget  estimates  for  and 
management  of  centralized  facilities 
management  funds.  Provides  general 
administrative  support  to  Washington. 
DC  components.  Provides  service, 
leadership,  direction,  and  control  of 
HCFA's  publications,  printing,  records 
management,  mail  management  and 
services,  library  services,  forms 
management,  in-house  graphics,  and 
reprographics  activities.  Responsible  for 
the  direction,  control,  and  maintenance 
of  centralized  publications,  including 
storage,  distribution,  printing,  and 
reproduction  of  publications;  processing, 
control,  and  distribution  of  incoming 
and  outgoing  mail.  Manages  the  national 
Medicare  forms  printing  and  distribution 
program. 

•  Section  FH.20.A.3.b..  Division  of 
Procurement  Services,  is  deleted  in  its 
entirety.  This  Division  has  been 
transferred  to  the  Office  of  Financial 
Management  and  Procurement. 

•  A  new  Section  FH.20.A.3.b.. 
Division  of  Administrative  Systems 
(FHA54).  is  added  to  reflect  the  transfer 
of  the  Division  to  the  Office  of 
Administrative  Services.  The  new 
Section  FH.20.A.3.b.  reads  as  follows: 

b.  Division  of  Administrative  Systems 
(FHA54} 

Provides  applications  software 
support  to  HCFA  headquarters  including 
personnel  management  systems,  general 
administrative  systems,  and 
management  information  systems. 


Provides  applications  software  support 
to  HCFA  regional  offices  in 
administrative  management  systems. 
Provides  applications  software  support 
services  to  other  HCFA  components  in 
the  development  of  administrative 
systems,  including  those  utilizing 
microcomputer  technology.  Responsible 
for  the  macro  design  and  evaluation  of 
prototype  administrative  systems. 
Develops  short  and  long  range  plans  for 
administrative,  personnel,  and  financial 
systems.  Develops  appropriate 
standards  and  guidelines  to  govern  the 
development  and  ongoing  support  of 
administrative  systems.  Provides 
service,  leadership,  direction,  and 
control  of  HCFA's  telecommunications 
needs  and  the  operation  of  the  Baltimore 
teleconferencing  room. 

Dated:  May  4,  1987. 
William  L  Roper, 

Administrator.  Health  Care  Financing 
Administration. 

\VR  Doc.  87-12810  Filed  6-*-87;  8:45  ami 
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purposes  and  the  enhancement  of 
propagation  or  survival  of  the  species  in 
accordance  with  the  approved  recovery 
plan  for  the  Iowa  Pleistocene  snail. 
Documents  and  other  information 
submitted  with  these  applications  are 
available  to  the  public  during  normal 
business  hours  (7:45  am  to  4:15  pm)  in 
Room  601. 1000  North  Glebe  Road. 
Arlington.  Virginia,  or  by  writing  to  the 
Director.  U.S.  Fish  and  Wildlife  Service. 
P.O.  Box  3654,  Arlington,  Virginia  22203. 

Interested  persons  may  comment  on 
any  of  these  applications  within  30  days 
of  the  date  of  this  publication  by 
submitting  written  views,  arguments,  or 
data  to  the  Director  at  the  above 
address.  Please  refer  to  the  appropriate 
PRT  2  number  when  submitting 
comments. 

Dated;  June  1. 1987. 
R.  K.  Robinson. 

Chief.  Branch  of  Permits.  Federal  Wildlife 
Permit  Office. 
[FR  Doc.  87-12876  Filed  ft-*-fl7:  8:45  am) 
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Public  Health  Service 

Advisory  Committees;  Meeting  Change 
In  Open  Session  Schedule 

In  Federal  Register  document  87- 
11651,  appearing  on  page  19204  in  the 
issue  dated  Thursday.  May  21, 1987,  thp 
open  session  of  the  Health  Care 
Technology  Study  Section  has  been 
changed  to  June  9, 1987,  from  8:00  AM  to 
9:00  AM.  All  other  information  is  correct 
as  it  appears. 

Dated:  May  28, 1987. 
Samuel  Lin, 

Assistant  Surgeon  General.  Acting  Director. 
National  Center  for  Health  Services  Research 
and  Health  Care  Technology  Assessment. 
\VR  Doc.  87-12808  Filed  6-4-87;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Receipt  of  Applications  for  Permit* 

The  followmg  applicants  have  applied 
for  permits  to  conduct  certain  activities 
with  endangered  species.  This  notice  is 
provided  pursuant  to  Section  10(c)  of  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531,  et  seq.]: 

Applicant:  U.S.  Fish  &  Wildlife. 
Regional  Director— Region  3,  Twin 
Cities.  MN;  PRT-697830. 

The  applicant  requests  an  amendment 
to  their  current  permit  to  take  Iowa 
Pleistocene  snails  [Discus  macclintocki') 
in  Iowa  and  Illinois  for  scts^tific 


Bureau  of  Lan6  Management 

IU-499851 

Utah;  Proposed  Relnstater>ent  of 
Terminated  Oil  and  Gas  Lease 

In  accordance  with  Title  IV  of  the 
Federal  Oil  and  Gas  Royalty 
Management  Act  (Pub.  L  97^51),  a 
petition  for  reinstatement  of  oil  and  gas 
lease  U-49985  for  lands  in  San  Juan 
County,  Utah,  was  timely  filed  and 
required  rentals  and  royalties  accruing 
from  February  1. 1987.  the  date  of 
termination,  have  been  paid. 

The  lessee  has  agreed  to  new  lease 
terms  for  rentals  and  royalties  at  rates 
of  $5  per  acre  and  I6V3  percent, 
respectively.  The  $500  administrative 
fee  has  been  paid  and  the  lessee  has 
reimbursed  the  Bureau  of  Land 
Management  for  the  cost  of  publishing 
this  notice. 

Having  met  all  the  requirements  for 
reinstatement  of  lease  U^9985  as  set 
out  in  section  31  (d)  and  (e)  of  the 
Mineral  Leasing  Act  of  1920  (30  U.S.C. 
188),  the  Bureau  of  Land  Management  is 
proposing  to  reinstate  the  lease, 
effective  February  1, 1987.  subject  to  the 
original  terms  and  conditions  of  the 
lease  and  the  increased  rental  and 
royalty  rates  cited  above. 
Or\'al  U  Hadley. 

Chief.  Branch  of  Lands  and  Minerals 
Operations. 

[FR  Doc.  87-12795  Filed  6-4-87;  8:45  am) 
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(WY-042-07-4212-14;  WY-943841 
Realty  Action;  Lincoln  County,  WY 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

action:  Notice  of  Realty  Action-FLPMA 
Sale;  Public  Lands,  Lincoln  County, 
Wyoming. 

summary:  The  following  public  lands 
have  been  examined  and  found  suitable 
for  Direct  Sale  under  section  203  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976,  at  not  less  than  the 
appraised  fair  market  value  of  $12,600. 

T.  21  N.,  R.  120  W.,  6lh  Principle  Meridian 

Sections:  Lots  9,  10,  11 
Section  4:  Ixjt  5 
Acreage:  63.02 

Tlie  lands  are  proposed  to  be  offered 
for  sale  to  L.  Dallas  Johnson,  the 
adjoining  landowner,  to  consolidate  his 
private  ownership  and  protect  his 
agricultural  interests. 

The  sale  is  consistent  with  the 
Bureau's  planning  system.  At  this  time, 
the  lands  are  not  suitable  for 
management  by  the  Bureau  or  another 
federal  agency.  It  has  been  determined 
through  the  Kemmerer  Resource 
Management  Plan  process  that  the 
public  interest  would  be  best  served  by 
offering  the  lands  for  sale.  This  sale  will 
have  no  impact  to  any  grazing  lease 
permittees. 

The  patent,  when  issued,  will  contain 
reservations  to  the  United  States  and 
will  be  subject  to  all  valid  existing  rights 
and  reservations  of  record.  This  patent 
will  be  subject  to  a  restriction  that  the 
land  lying  within  the  Housing  and  Urban 
Development  designated  100  year 
floodplain  (located  in  T.  21  N.,  R.  120  W.. 
Section  3:  Lot  11.  containing  less  than  10 
acres)  may  only  be  used  for  farming, 
ranching,  or  similar  interests  and  not  for 
residential  or  other  development.  A 
detailed  description  of  these 
reservations  area  available  from  the 
address  shown  below. 

Publication  of  this  notice  in  the 
Federal  Register  segregates  the  public 
lands  from  the  operation  of  the  public 
land  laws  and  the  mining  laws.  The 
segregative  effect  will  end  upon 
issuance  of  the  patent  or  270  days  from 
the  date  of  the  publication,  whichever 
occurs  first. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  Kemmerer 
Resource  Area  Manager  at  the  address 
below.  Any  adverse  comments  will  be 
reviewed  by  the  State  Director  who  may 
vacate  or  modify  this  realty  action  and 
issue  a  final  determination.  In  the 
absence  of  any  action  by  the  State 


Director,  this  realty  action  will  become 
the  final  determination.  In  the  absence 
of  any  action  by  the  State  Director,  this 
realty  action  will  become  the  final 
determination  of  the  Department  of  the 
Interior. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ron  Wenker,  Area  Manager,  Kemmerer 

Resource  Area,  Bureau  of  Land 

Management,  P.O.  Box  63Z  Kemmerer, 

Wyoming  83101,  (307)  877-3933. 

Ron  Wenker, 

Area  Manager. 

May  19.  1987. 

[FR  Doc  87-12187  Filed  6-67:8:45  amj 
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[irr-020-07-4214-14;  U-54888) 

Salt  Lake  District,  Sale  of  Public  Land 
In  Tooele  County,  UT;  Correction 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

action:  Sale  of  Public  Land  in  Tooele 

County. 

summary:  Correction  to  Notice  of  Realty 
Action  UT-020-07-4212-14;  U-54888 
published  April  29,  1987  (52  FR  15563). 
The  following  section  regarding  the 
acceptance  of  bids  is  corrected  as 
follows: 

All  bids  must  conform  to  the  following 
conditions: 

1.  All  bids  must  be  delivered  to  the 
Salt  Lake  District,  Bureau  of  Land 
Management  at  the  above  address 
before  the  date  of  sale  July  1, 1967. 
Deane  H.  2^ller, 
District  Manager. 
|FR  Doc.  87-12794  Piled  6-4-87;  8:45  am] 
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Minerals  Management  Service 

Proposed  Outer  Continental  Shelf  Oil 
and  Gas  Lease  Sale  No.  96;  North 
Atlantic  Planning  Area;  Public  Scoping 
Meetings 

AGENCY:  Minerals  Management  Service, 
Atlantic  OCS  Region,  Interior. 
ACTION:  Notice  of  public  scoping 
meetings  for  proposed  Outer 
Continental  Shelf  Oil  and  Gas  Lease 
Sale  No.  96,  North  Atlantic  Planning 
Area,  and  the  close  of  the  written 
comment  period  for  scoping. 

summary:  This  notice  announces  four 
public  scoping  meetings  to  be  held 
regarding  proposed  Outer  Continental 
Shelf  Oil  and  Gas  Lease  Sale  No.  96, 
North  Atlantic  Planning  Area.  The 
purpose  of  these  scoping  meetings  is  to 
indicate  the  area  to  be  studied  in  an 
Environmental  Impact  Statement  (EIS), 


gather  public  information,  identify 
issues  and  concerns  related  to  the 
proposed  sale,  review  the  offshore 
leasing  process,  and  assist  in  the 
development  of  reasonable  alternatives 
for  the  EIS.  The  meetings  will  take  place 
in  Portland,  Maine:  Boston, 
Massachusetts;  Hyannis.  Massachusetts: 
and  Providence.  Rhode  Island.  In 
addition,  this  notice  identifies  )uly  2, 
1987,  as  the  close  of  the  written 
comment  period  of  the  scoping  process. 
ADDRESSES: 
June  15, 1987 
Holiday  Inn — West,  81  Riverside 
Street,  Portland.  ME  04103.  phone: 

(207) 774-5601 
June  16, 1987 
Ramada  Hotel — Airport,  225 
McClellan  Highway.  Boston,  MA 
02128,  phone;  (617)  569-5250 
June  17, 1987 
Sheraton  Hyannis — Route  132  and 
Bearse's  Way.  Hyannis,  MA  02601, 
phone:  (617)  771-3000 
June  18, 1987 

Holiday  Inn — Downtown,  21  Atwells 
Avenue,  Providence,  RI 02903, 
phone:  (401)  831-3900 
Directions  to  these  locations  can  be 
obtained  by  calling  the  hotels  at  the 
numbers  hsted  above. 

All  scoping  meetings  will  have  two 
sessions.  The  first  session  will  begin  at  1 
p.m.  and  will  continue  until  all  present 
have  had  an  opportunity  to  speak.  A 
second  session  will  begin  at  6  p.m.  and 
will  continue  until  8  p.m.  or  until  all 
present  wishing  to  speak  have  been 
heard. 

Any  written  scoping  comments  should 
be  sent  to  the  address  below. 

FOR  FURTHER  INFORMATION  CONTACT: 

Barry  R.  Clark,  Minerals  Management 
Service,  Atlantic  OCS  Region.  1951 
Kidwell  Drive,  Suite  601,  Vienna,  VA 
22180,  phone:  (703J  285-2165  or  FTS  285- 
2165. 

SUPPLEMENTARY  INFORMATION:  On 
November  4, 1986,  the  Minerals 
Management  Service  (MMS)  published 
notices  in  the  Federal  Register  (Volume 
51,  Number  213}  announcing  the  Call  for 
Information  and  Nominations  and  the 
Notice  of  Intent  to  Prepare  an  EIS  for 
proposed  OCS  Oil  and  Gas  Lease  Sale 
No.  96,  North  Atlantic  Planning  Area. 
This  began  the  prelease  process  leading 
to  the  lease  sale  tentatively  scheduled 
for  February,  1989,  and  opened  the 
public  scoping  period.  To  ensure  that 
public  concerns  and  issues  are  identified 
and  addressed  in  the  EIS.  four  public 
scoping  meetings  are  scheduled.  At 
these  meetings,  concerned  citizens, 
interest  groups,  representatives  of 
government  agencies,  and  the  oil  and 
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gas  industry,  will  have  the  opportunity 
to  meet  with  MMS  staff  to  discuss  issues 
of  concern.  Additionally,  a  presentation 
on  the  Sale  No.  96  Area  Identification 
and  a  brief  overview  of  the  offshore 
leasing  program  will  be  made.  Although 
the  written  comment  portion  of  the 
scoping  period  formally  ends  July  2. 
1987,  there  will  be  several  other 
opportunities  for  public  comment  prior 
to  the  proposed  lease  sale.  Included  will 
be  specific  opportunities  to  comment  on 
the  draft  EIS. 

Dated:  lune  1,  1987. 
Ralph  V.  Ainger, 

Acting  Regional  Director.  Atlantic  OCS 
Region. 
|FR  Doc.  87-12835  Filed  6-4-87;  8:45  am) 
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National  Park  Service 

Environmental  Impact  Statement;  Big 
Cypress  National  Preserve;  FL 

agency:  National  Park  Service,  Interior. 
action:  Availability  of  Environmental 
Assessment,  Oil  and  Gas  Plan  of 
Operations  within  the  Big  Cypress 
National  Preserve;  Florida.  


summary:  Notice  is  hereby  given  of  the 
availability  for  review  and  comment  of 
an  environmental  assessment  for  a  plan 
of  operations  submitted  by  Clements 
Energy.  Inc..  for  the  purpose  of  oil  and 
gas  operations  in  the  Big  Cypress 
National  Preserve  Florida.  Copies  of  the 
environmental  assessment  are  available 
for  review  at: 

address:  Big  Cypress  National 
Preserve,  Star  Route  Box  110.  Satinwood 
Drive.  Ochopee.  Florida.  33943 
(telephone  [813]  695-2000); 

National  Park  Service.  Southeast 

Regional  Office.  75  Spring  Street  S.W.. 

Atlanta  Georgia.  30303  (telephone  [404] 

331-4916); 
Miami-Dade  Public  Library.  101  West 

Flagler  Street.  Miami.  Florida.  33130;  and 
Collier  County  Public  Library.  650 

Central  Avenue,  Naples,  Florida.  33940. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr  Kri'il  j  Kigcrsrcn,  Superintendent. 

Big  Cypress  National  Preserve. 

(telephone  [813]  695-2000). 

SUPPLEMENTARY  INFORMATION: 

Comments  received  within  30  days  of 

the  publication  of  this  notice  will  be 

entered  into  the  official  records. 
Dated:  May  27. 1987. 

C.W.  Ogl«. 

Acting  Regional  Director.  Southeast  Region. 

[FR  Doc.  87-12892  Filed  &-*-87;  8:45  am) 
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INTERSTATE  COMMERCE 
COMMISSION 

(Financ*  Docket  No.  31015) 

Boston  and  Maine  Corp.;  Lease  and 
Trackage  Rights  Exemption; 
Springfield  Terminal  Raihway  Co. 

Boston  and  Maine  Corporation  (B&M) 
and  Springfield  Terminal  Railway 
Company  (ST)  filed  a  notice  of 
exemption  for  B*M  to  lease  to  ST  the 
following  lines  of  railroad  in  the  vicinity 
of  Boston.  MA; 

(a)  AU  yard  tracks,  running  tracks, 
industry  tracks,  side  tracks,  and  other 
tracks  of  B&M  in  the  areas  commonly 
known  as  Yard  8  in  Somerville; 

(b)  Yard  7  and  the  piggyback  yard  in 
Cambridge  and  Somerville; 

(c)  The  so-called  Kat  Yard  in 
Cambridge; 

(d)  The  Third  and  Fourth  Iron  tracks 
in  Somerville  and  Boston; 

(e)  Yard  21  in  Somerville  (all 
valuation  section  1); 

(f)  The  New  Yard  in  Lowell  (VS-13.1); 

(g)  The  Wobum  Branch  in  Wilmington 
between  a  connection  with  the  New 
Hampshire  Route  Main  Line  at  M.P. 
13.97  (Wobum  Jet.)  and  end  of  track 
(VS-13.4): 

(h)  The  Marblehead  Branch  between  a 
connection  with  the  Eastern  Route  Main 
Line  at  M.P.  15.59  (Castle  Hill)  and  the 
end  of  track;  and 

(i)  The  east  leg  of  the  wye  in  Salem 
between  a  connection  with  the  Eastern 
Route  Main  Line  at  MP.  1699  (Northey 
Point)  and  M.P.  16.78  (North  Street)  on 
the  Danvers  Branch  (VS-3). 

In  order  to  facilitate  STs  operations, 
B&M  will:  (1)  Grant  ST  overhead 
trackage  rights  on  B&M's  Freight  Main 
Line  between  Rollinsford.  NH.  and  Ayer. 
MA  portions  of  which  are  owned  either 
by  B&M  or  the  Massachusetts  Bay 
Transportation  Authority  (MBTA);  and 
(2)  assign  to  ST  the  right  to  use  its 
freight  easement  over  the  following 
other  lines  of  MBTA  in  the  Boston 

vicinity:  '  ,       r  , 

(a)  Approximately  36.90  miles  of  the 
Eastern  Route  Main  Line  between  M.P. 
0.00  (Boston-North  Station)  and  M.P. 
36.90  (Newburyport); 

(b)  Approximately  16.63  miles  of  the 
Gloucester  Branch  between  a 
connection  with  the  Eastern  Route  Main 
Line  at  M.P.  18.70  (Beveriy  let.)  and  M.P. 
35.33  (Rockport): 

(c)  Approximately  9.6  miles  of  the 
Saugus  Branch  between  a  connection 


'  BAM  operalM  over  these  MBTA  line*  pursuant 
to  an  e«»ement  reterved  In  a  deed  of  the  rail 
properly  from  the  Iruateet  of  the  Boeton  and  Maine 
Corporation.  Debtor,  to  MBTA  approved  in  Finance 
Docket  No.  28115.  Boston  »  M  Corp  — 
Reorftanization  (not  printed),  terved  May  7. 198ft. 


with  the  Eastern  Route  Main  Line  at 
M.P.  2.75  (Everett  jot.)  and  a  connection 
with  the  Eastern  Route  Main  Line  at 
MP.  12.35  (West  Lynn): 

(d)  The  Eiist  Boston  Branch  between  a 
connection  with  the  Eastern  Route  Main 
Line  at  MP  6.23  and  the  end  of  the  track; 

(e)  Approximately  4.92  miles  of  the 
Danvers  Branch  between  a  connection 
with  the  Eastern  Route  main  Line  at 
M.P.  16.70  (SA  Tower)  and  MP.  21.62 
(Danvers); 

(f)  Approximately  25.47  miles  of  the 
New  Hampshire  Mam  line  between 
M.P.  0.00  (Boston-Norih  Station)  and 
M.P.  25.47  [Ujwell); 

(g)  Approximately  2.34  miles  of  the 
Stoneham  Branch  between  a  connection 
with  the  New  Hampshire  Maine  Line  at 
MP.  9.76  (Montvale)  and  M.P.  2.34  (end 
of  track); 

(h)  Approximately  2.99  miles  of  the 
Wildcat  Branch  between  a  connection 
with  the  New  Hampshire  Maine  Line  at 
M.P.  15.20  (Wilmington)  and  a 
connection  with  the  Western  Route 
Maine  Line  at  M.P.  17.92  (Wilmington 
Jet); 

(i)  Approximately  2  miles  of  the 
Billerica  Branch  between  a  connection 
with  the  New  Hampshire  Maine  Line  at 
M.P.  21.79  (N.  Billerica)  and  M.P.  2.52 
(Billerica); 

(j)  Approximately  19.57  miles  of  the 
Western  Route  Maine  Line  between 
M.P.  0.00  (Boston-North  Station)  and 
M.P.  19  57  (I^well  jet); 

(k)  The  Newburyport  Branch  between 
a  connection  with  the  Western  Route 
Maine  Une  at  MP.  9  38  (Wakefield  Jet.) 
and  MP.  18.87  (end  of  track); 

(1)  The  Fitchburg  Route  Main  Line 
between  MP  0.00  (Boston-North 
Station)  and  MP.  33.72  (Willows): 

(m)  The  Lexington  Branch  between  a 
connection  with  the  Fitchburg  Route 
Main  Line  at  M.P.  4  16  (West 
Cambridge)  and  M.P.  14.82  (end  of 
track);  and 

(n)  The  Central  Mass  Branch  between 
a  connection  with  the  Fitchburg  Route 
Main  Line  at  MP.  8.30  (Clematis  Brook) 
and  M.P.  10.20  (end  of  track). 

The  purpose  of  these  transactions  is 
to  enable  ST  to  carry  on  operations  now 
performed  by  B&M  B&M  and  ST  are 
wholly-owned  subsidiaries  of  Guilford 
Transportation  Industries.  Inc.  (GTI). 
GTI  also  owns  the  Maine  Central 
Railroad  Company  and  the  Delaware 
and  Hudson  Railway  Company.  As  a 
result  of  the  proposed  transactions,  it  is 
anticipated  that  ST  will  provide  B&M's 
rail  cusiomers  with  more  responsive  and 
efficient  service.  B&M  will  improve  its 
financial  viability  by  eliminating  costly 
operations  relative  to  the  revenues 
earned.  With  its  lower  cost  structure.  ST 


should  be  able  to  perform  these 
operations  on  a  more  profitable  basis. 

Since  B&M  and  ST  are  members  of  the 
same  corporate  family,  both  the  lease 
and  the  grant  of  trackage  rights  fall 
within  the  class  of  transactions  that  are 
exempt  from  the  prior  review 
requirements  of  49  U.S.C.  11343.  See  49 
CFR  1180.2(d)(3).  The  transactions  will 
not  result  in  adverse  changes  in  service 
levels,  significant  operational  changes, 
or  a  change  in  the  competitive  balance 
with  carriers  outside  the  corporate 
family.* 

Any  employees  affected  by  the  lease 
transaction  would  normally  be  protected 
by  the  labor  conditions  set  forth  in 
Mendocino  Coast  Rv ,  Inc. — Lease  and 
Operate,  354,  I.C.C.  732  (1978),  and  360 
I.C.C.  653  (1980)  [Mendocino).  Similariy, 
any  employees  affected  by  the  trackage 
rights  transactions  would  normally  be 
protected  by  the  labor  conditions  set 
forth  in  Norfolk  &  Western  Ry.  Co. — 
Trackage  Rights— BN.  354  I.C.C.  605 
(1978),  as  modified  in  Mendocino,  supra, 
360  I.C.C.  653  (1980)  [NfrW].  These 
conditions  satisfy  the  statutory 
requirements  of  49  U.S.C.  10505(g)(2)  for, 
respectively,  lease  and  trackage  rights 
transactions.  However,  in  a  decision  in 
Finance  Docket  No.  30965,  Delaware 
and  Hudson  Railway  Company — Lease 
and  Trackage  Rights  Exemption — 
Springfield  Terminal  Railway  Company, 
et  al.  (not  printed),  served  May  18, 1987. 
the  Commission  set  for  modified 
procedure  a  series  of  notices  filed  by  the 
GTI  carriers  because  labor  interests 
raised  issues  related  to  the  level  of 
employee  protection  for  the 
transactions.  The  Commission  asked  the 
parties  to  that  proceeding  to  address 
several  issues  and  present  additional 
evidence,  including  the  existence  of 
similar  notices  and  transactions,  such  as 
this  one,  involving  the  GTI  carriers. 
These  lease  and  trackage  rights 
transactions  will  therefore  be 
considered  in  that  proceeding. 

If  prior  to  the  Commission's 
determination  of  the  appropriate  level  of 
labor  protection  for  these  GTI 
transactions,  B&M  consummates  these 
transactions  and  provides  its  employees 
with  Mendocino  protection  for  the  lease 
and  AV-IV  protection  for  the  trackage 
rights,  it  does  so  at  its  own  risk.  Should 
the  Commission  subsequently  determine 
that  a  higher  level  of  protection  is 
required.  B&M  will  be  required  to 
provide  its  employees  with  that  greater 
protection. 

Petitions  to  revoke  the  exemption 
under  49  U.S.C.  10505(d)  may  be  filed  at 


'  The  assignment  of  trackage  rights  also  falls 
within  another  category  of  exempt  transactions.  See 
49  CFR  na0.2td)(7). 


any  time.  The  filing  of  petitions  to 
revoke  will  not  stay  the  transactions. 

Decided:  June  1. 1987. 

By  the  Commission,  Jane  F.  Mackall. 
Director.  Office  of  Proceedings. 
Norela  R.  McGee. 
Secretary. 
(FR  Doc.  87-12904  Filed  6-4-^7;  8:45  am) 
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Motor  Carriers;  Intent  To  Engage  in 
Compensated  Intercorporate  Hauling 
Operations;  Ashland  Chemical.  Inc..  et 
ah 

This  is  to  provide  notice  as  required 
by  49  U.S.C.  10524(b)(1)  that  the  named 
corporations  intend  to  provide  or  use 
compensated  intercorporate  hauling 
operations  as  authorized  in  49  U.S.C. 
10524(b). 

A.  1.  Parent  corporation  and  address 
of  principal  office:  Ashland  Oil,  Inc., 
1000  Ashland  Drive,  Russell,  KY  41114. 

2.  Wholly-owned  subsidiaries  which 
will  participate  in  the  operations  and 
states  of  incorporation: 


SubSKtary 


Ashland  Chemical.  Inc 

Ashland  Oovatopmonl,  Inc.. 
Ashland  Ethanol.  tnc ...._ 


AsTiiand  CM  and  Transportation  Co. 

Ashland  Petroleum,  Inc 

AsWand  Pipe  Lme  Co «. — ««-« 

Inland  Towing  Co ™. 

Mid-Vailey  Supply  Co .. 


Soutfiem  Oil  Company  ol  New  York,  Inc .. 

TrvState  li^arketing  Services.  Inc _ 

APAC— Alatwma.  Inc . 

AP AC— Arkansas.  Inc ...._ _ _- 

APAC— Carolma.  Inc 


APAC-ftofida.  Inc 

APAC— Georgia,  Inc 

APAC.  Inc.. 

APAC— Kansas.  Inc 

APAC — MississippL  mc .. 
APAC— OtOahoma.  Inc ... 

APAC— Texas,  Inc .  - 

APAC— Virginia,  Inc _ 

Reg  X  Condor.  Inc - 

Scurtocli  Oil  Co . 

TAP^X)  Inc 

Algonquin  Pipe  Una  Co.. 

OtiKi  River  Pipe  Uoe  Co 

OwensbOfO-AsNand  Co 

SOCO  Pipeline  Co 

Transpon  Suppiy  Co..  Inc.... 

Btanlon  Manne  Corp 

Rich  Oil.  Inc 


Capital  City  Asphalt  Co..  kic... 

McOinton,  IrK  - 

Drew  Cherrocal  Corp _— 


Warren  Brothers  Haulmg,  Inc.. 


Junsdction  ol 
Incorporatian 


Oelmiare. 


Kentucky 


Ohio 

Delaware 

Kentucky 

New  York. 

Delaware. 

Delaware 

Oeiaware 

Delaware. 

Delaware 

Delaware 

Delaware. 

Oeiaware 

Delaware 

Oeiaware 

Delaware 


Delaware 


North  Carolina. 
Mmoia. 
Delawafe 
Delaware 
Texas 
Texas. 
Texas. 
Delaware. 
Alabama- 
Arkansas 
Delaware 
Oeiaware. 


B.  1.  Parent  Company:  US  West.  Inc.. 
7800  East  Orchard  Road,  Englewood, 
Colorado  80111. 

2.  Wholly-owned  subsidiaries  which 
will  participate  in  the  operations  and 
state  of  incorporation: 

(a)  US  West  Materiel  Resources, 
Inc. — Colorado. 

(aa)  US  West  Materiel  Resources, 
Inc. — Delaware. 


(ab)  US  West  Corporate 
Transportation,  Inc. — Colorado. 

(b)  Mountain  Bell  Holdings — 
Colorado. 

(ba)  The  Mountain  Slates  Telephone 
and  Telegraph  Company — Colorado. 

(baa)  El  Paso  Telephone  Company — 
Colorado; 

(bab)  Malheur  Home  Telephone 
Company — Oregon: 

(bac)  Mubeta  Development  Co. — 
Colorado; 

(bad)  Mountain  Bell  Training 
Partnership,  Inc. — Colorado  (nonprofit). 

(bb)  Mountain  Bell  Service  Link. 
Inc. — Colorado. 

(c)  Northwestern  Bell  Corporation — 
Minnesota. 

(ca)  Northwestern  Bell  Information 
Technologies.  Inc. — Minnesota. 

(cb)  Northwestern  Bell  Telephone 
Company — Iowa. 

(cc)  NuBeta,  Inc. — Minnesota. 

(cca)  Nulmages  Properties.  Inc. — 
Minnesota; 

(ccb)  100  South  5th  Street  Corp.— 
Minnesota. 

(d)  Pacific  Northwest  Bell 
Corporation — Washington. 

(da)  Pacific  Northwest  Bell  Telephone 
Company — Washington. 

(db)  Comm-(-  Systems,  Inc. — 
Washington. 

(e)  US  West  Advanced  Technologies. 
Inc. — Colorado. 

(f)  US  West  Capital  Funding  Inc.— 
Colorado. 

(g)  US  West  Enterprises.  Inc. — 
Minnesota. 

(h)  US  West  Corporate 
Communications— Colorado. 

(i)  US  West  Financial  Services,  Inc. — 
Colorado. 

(ia)  USWFS  International.  Inc.— 
Delaware. 

(ib)  CFI  Leasing  of  New  York.  Inc. — 
New  York; 

(ic)  CFI  of  California.  Inc. — California. 

(j)  Glue  Co. — Minnesota, 

(k)  US  West  Information  Systems.  Inc. 
dba  Interline  Communications.  Inc, — 
Colorado. 

(ka)  IPI  Financial.  Inc. — California. 

(kc)  Applied  Communications.  Inc. — 
Nebraska. 

(kca)  JBA.  Inc. — Nebraska. 

(1)  US  West  International.  Inc. — 
Colorado. 

(la)  Interwest — V.I. 

(m)  US  West  Investments.  Inc. — 
Colorado. 

(ma)  BetaWest  Properties,  Inc. — 
Colorado. 

(maa)  BetaWest  National  Referral 
Services  Corporation — Colorado; 

(mab)  Taurus  Laurel — Colorado; 

(mac)  Taurus  Properties — Colorado; 
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(mad)  Meadows  Warehouse 
Corporation — Maryland; 

(maf)  BetaWest  Properties.  Inc.— 
Delaware. 

(n)  US  West  Knowledge  Engineering. 
Inc. — Colorado. 

(o)  Landmark  Publishing  Company- 
Colorado. 

(oa)  TransWestem  Publishing- 
California, 
(oaa)  I  &  I  Publishing.  Inc.— New  York; 
(oab)  Berkshire  Countywide 
Publishing — Massachusetts. 

(ob)  US  West  Direct  Company- 
Colorado. 

(oba)  Direct  Investment  Company- 
Delaware. 

(oc)  Hiram  Productions  dba  Directory 
Publishing  Corporation — Colorado. 

(oca)  Hiram  Publishing  dba  Lomar  & 
Johnson  Publishing — Colorado. 

(p)  US  West  NewVector  Group.  Inc.— 
Colorado. 

(pa)  NewVector  Communications. 
Inc. — Delaware. 

(pb)  US  West  Cellular.  Inc.— 
Colorado. 

(pba)  Communications  Network 
Services,  Inc. — Washington. 

(pc)  NewVector  Communications  of 
Omaha,  Inc. — Colorado. 

(pd)  US  West  Paging,  Inc.— 
Minnesota. 

(pda)  Associated  Telephone 
Answering  Services  System.  Inc. — New 
Mexico. 

(pe)  US  West  Cellular  of  California. 
Inc. — Texas, 
(q)  US  West  Systems,  Inc.— Colorado, 
(r)  Telematics  Inc.— New  York, 
(s)  US  West  Venture  Capital.  Inc.— 
Delaware, 
(t)  US  West,  Inc. — Delaware, 
c.  1.  Parent  corporation  and  address  of 
principal  office:  Eldorado  Chemical 
Company,  Inc.,  14500  Lookout  Road.  P.O. 
Box  34837.  San  Antonio.  Texas  78285. 

2.  Wholly-owned  subsidiaries  which 
will  participate  in  the  operations,  and 
State  of  incorporation:  Eldorado 
Transportation  Corporation  (Texas). 
Noreta  K.  McGe«. 
Secretary. 
\V^  Doc  87-12821  Filed  6-4-87;  8:45  am) 
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appropriate  rate  of  return  to  be  used  in 
calculating  opportunity  costs  and  other 
return  on  investment  where  use  of  the 
real  pre-tax  cost  of  capital  is  prescribed 
is  16.5  percent.  Other  rates  of  return  that 
are  supported  by  clearly  explained 
methodologies  and  evidence  will  be 
considered  on  a  case-by-case  basis. 
date:  This  notice  will  be  effective  on 
lune  8.  1987. 

FOR  FURTHER  INFORMATION  CONTACT: 
JoS(-ph  H.  Dettmar  (202)  27S-7245. 
8Uf>f>LEMCNTAAY  INFO«tMATK>N: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to  T.S. 
InfoSystems,  Inc..  Room  2229,  Interstate 
Commerce  Commission  Building. 
Washington,  DC  20423,  or  call  289-4357 
(DC  Metropolitan  area). 

Decided:  May  15. 1987. 

By  the  Commission.  Chairman  Cradison, 
Vice  Chairman  Ijimboley.  Commissioners 
Slerrett.  Andre,  and  Simmons. 
Commisgionem  Andre  and  Simmont 
commented  with  »eparale  expressions.  Vice 
Chairman  l^mboi^y  dissented  with  a 
separate  expression 
Noreta  R.  McCee, 
Secretary. 
(FR  Doc.  87-12822  Filed  6-4-87;  8:45  am) 
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[Ex  Parte  No.  274  (Sub-No.  30)] 

Abandonment  of  Rail  Lines— Use  of 
Opportunity  Costs 

aqency:  Interstate  Commerce 

CAiiiimission. 

ACTION:  Notice  of  decision. 


summary:  The  Commission  finds  that,  in 
adandonment  proceedings,  the 


DEPARTlilENT  OF  LABOR 

Employm«nt  and  Training 
Administration 

[TA-W-18,M31 

Cooper  Industries,  Arrow  Hart 
Division,  Danlelson.  CT;  Negative 
Detennination  on  Reconsideration 

On  March  31, 1987.  the  Department 
issued  an  Affirmative  Determination 
Regarding  Application  for 
Reconsideration  for  former  workers  at 
the  Arrow  Hart  Division  of  Cooper 
Industries.  Danielson,  Connecticut.  This 
detrmination  was  published  in  the 
Federal  Register  on  April  4, 1987  (52  FR 
11140). 

The  International  Brotherhood  of 
Electrical  Workers  (IBEW)  application 
for  reconsideration  claims  that  the 
Danielson  plant  was  an  integrated 
production  facility  with  the  Hartford 
plant  of  Cooper  Industries  whose 
workers  are  covered  under  a 
certification  (TA-W-17.815).  The  union 
also  claims  that  production  was 
transferred  from  the  Danielson  plant  to 
a  Mexican  plant  in  1984  and  early  1985. 

Findings  in  the  Investigation  show 
that  although  both  plants  made 


switches,  their  applications  and 
marketing  were  different.  The  specialty 
switches  and  industnal  controls 
produced  at  Hartford  were  sold  to  OEM 
manufacturers  as  components  for  power 
tools  and  instrumentation.  During  the 
period  applicable  to  the  petition,  the 
Danielson  plant  produced  wall  toggle 
switches  for  buildings  and  electrical 
plugs  and  connectors.  The  wall  toggle 
switches  and  plugs  and  connectors  are 
marketed  through  the  company's 
electrical  distributors. 

On  reconsideration,  the  Department 
did  not  find  any  integration  of 
production  from  the  Danielson  plant  to 
the  Hartford  plant.  The  Hariford  plant 
was  an  assembly  and  fabncatmg  plant 
while  Danielson  was  only  an  assembly 
plant.  Alhough,  the  metal  components 
used  at  Danielson  for  assembly 
operations  were  fabricated  in  Hartford, 
this  would  not  form  a  basis  for 
certification  under  the  integrated 
production  principle.  Production  from 
Danielson  was  not  shipped  to  Hartford 
for  assembly  into  trade  imparted 
articles.  Also,  the  coverage  of  workers 
at  both  plants  under  a  common 
collective  bargaining  agreement  would 
not  constitute  integrated  production 
within  the  meaning  of  the  Trade  Act. 

The  unions  claim  that  production  was 
transferred  from  Danielson  to  a 
company  plant  in  Mexico  in  1984  and 
early  1985  also  would  not  form  a  basis 
for  certification.  Section  223lb)(l)  of  the 
Trade  Act  does  not  permit  the 
certification  of  workers  laid  off  more 
than  one  year  prior  to  the  date  of  the 
petition,  which  in  this  case  is  December 
22. 1986.  According  to  company  officials 
there  was  no  transfer  of  production 
between  Danielson  and  foreign  facilities 
during  the  period  applicable  to  the 
Danielson  petition.  All  production  at 
Danielson  was  transferred  to  Brunswick. 
Maine  by  June  1986. 

Conclusion 

After  reconsideration,  I  affirm  the 
original  notice  of  negative  determination 
of  eligibility  to  apply  for  adjustment 
assistance  to  former  workers  of  the 
Arrow  Hart  Division  of  Cooper 
Industries,  Danielson,  Connecticut. 

Signed  at  Washington,  DC,  this  28th  day  of 
May  1987. 
Robert  O.  Deslongchamp*. 

Director.  Office  of  Legislation  and  Actuarial 

Services.  UIS. 

|FR  Doc  87-12855  Filed  6-4-87;  8:45  am] 
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irA-W-t9,136) 

CSX  Oil  and  Gas  Corp^  (Formeriy 
Texas  Gas  Exploration  Corporation); 
Oklahoma  City  District  Office. 
Oklahoma  City,  OK;  Negative 
Determination  Regarding  Application 
for  Reconsideration 

By  an  application  dated  April  23, 1987, 
one  of  the  petitioners  requested 
administrative  reconsideration  of  the 
Department's  negative  determination  on 
the  subject  petition  for  trade  adjustment 
assistance  for  workers  at  the  Oklahoma 
City  District  Office  of  CSX  Oil  and  Gas 
Corporation.  Oklahoma  City,  Oklahoma. 
The  denial  notice  was  signed  on  April 
17.  1987  and  published  in  the  Federal 
Register  on  May  12,  1987  (52  FR  17852). 

Pursuant  to  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  If  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered:  or 

(3)  If,  in  the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  of  facts  or  of 
the  law  justified  reconsideration  of  the 
decision. 

The  petitioner  claims  that  workers  at 
the  Mitchell  Energy  Corporation  (MEC) 
were  certified  for  adjustment  assistance 
and  that  MECs  operations  are  not  any 
different  than  CSX  Oil  &  Gas 
Corporation's  (CSX). 

In  its  initial  investigation,  the 
Department  investigated  the  entire  CSX 
Corporation  in  order  to  determine 
whether  the  support  workers  at  the 
Oklahoma  City  District  Office  qualify 
for  adjustment  assistance.  Service 
workers  may  become  eligible  for 
benefits  if  the  reduction  in  demand  for 
their  services  is  determined  to  have 
originated  at  a  production  facility 
related  to  the  workers'  firm  by 
ownership,  whose  workers 
independently  meet  the  statutory 
criteria  for  certification.  TTie  reduction 
in  demand  for  services  must  directly 
relate  to  the  products  adversely  affected 
by  increased  imports. 

CSX  is  mainly  a  dry  gas  and  natural 
gas  liquids  producer  a  minor  percentage 
of  its  production  in  1986  was  crude  oil. 
Findings  in  the  investigation  show  that 
the  production  workers  at  CSX  did  not 
meet  the  worker  group  certification 
criteria  of  section  222  of  the  Trade  Act 
of  1974.  CSX  experienced  an  increase  in 
sales  and  production  of  natural  gas 
liquids  and  crude  oil  in  1986  compared 
to  1985.  VS.  imports  of  dry  natural  gas 


decreased  absolutely  and  relative  to 
domestic  shipments  in  1986  compared  to 
1985. 

With  respect  to  petitioner's  claim  that 
workers  at  MEC  were  certified  eligible 
for  adjustment  assistance  and  workers 
at  CSX  were  not  the  Department's 
records  show  that  workers  at  MEC  met 
the  statutory  worker  group  certification 
criteria  of  section  222  of  the  Trade  Act 
of  1974.  MECs  customers  who  imported 
crude  oil  in  1986  accounted  for  an 
important  part  of  MECs  crude  oil  sales 
decline.  CSX  had  increased  sales  of 
crude  oil  in  19B& 

Conclusion 

After  review  of  the  application  and 
investigation  findings.  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 

Signed  at  Washington.  DC,  this  22nd  of 
May  1987. 

Robert  O.  Deslongchamps, 
Director,  Office  of  Legislation  and  Actuarial 
Ser\lces,  If/S. 

(FR  Doc  87-12856  Filed  6-4-87;  6:45  am) 
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The  Agreement  Wtth  the  Secretary  of 
Lat>or  To  Implement  Section  303(9)  of 
the  Social  Security  Act;  Unemployment 
Insurance  Program  Letter  No.  23-87 

The  President  signed  into  law  on  April 
7, 1986,  the  Consolidated  Omnibus 
Budget  reconciliation  Act  of  1985 
(COBRA).  Pub.  L  99-272.  The 
amendments  made  by  Pub.  L  99-272 
have  made  several  significant  changes 
affecting  the  unemployment 
compensation  (UC)  program  which  will 
require  changes  in  State  law  and  require 
new  agreements  with  the  Secretary  of 
Labor.  Consequently,  on  August  14. 
1986.  each  State  Governor  was  offered 
an  agreement  signed  by  the  Secretary  of 
Labor  (the  original  Agreement).  Twenty- 
five  States  have  signed  the  original 
Agreement.  However,  some  States  have 
raised  questions  concerning  a  State's 
obligation  under  the  original  Agreement. 
Therefore,  the  Department  of  Labor  has 
issued  answers  to  these  questions  to  all 
State  employment  security  agencies. 
The  questions  and  answers  are 
contained  in  Unemployment  Insurance 
Program  Letter  No.  23-87. 
Unemployment  Insurance  Program 
Letter  No.  23-87  is  published  below: 


Dated-  May  22. 1987. 
Roger  D.  Semerad. 
Assistant  Secretary  of  Labor. 

Date;  May  11.1987. 

Directive:  Unemplo>Tnent  Insurance 

Program  Letter  No.  23-87. 
To;  All  State  Emplojinent  Security 

Agencies 
From;  Donald  ).  Kulick,  Administrator, 

for  Regional  Management. 
Subject:  The  Agreement  with  the 

Secretary  of  Labor  to  Implement 

section  303(a)  of  the  Social  Security 

Act. 

1.  Purpose.  To  provide  questions  and 
answers  concerning  the  Agreement  sent 
to  the  Governor  of  each  State,  on  August 
14, 1988,  (Agreement),  to  implement  the 
recovery  of  overpayments  authonzed  by 
Section  303(g)  of  the  Soaal  Security  Act 
(SSA),  and  to  pro\ide  the  States  an 
opportunity  to  modify  the  Agreement. 

2.  References.  Section  303lg],  SSA; 
UIPL  50-86  (51  FR  34273.  September  26. 
1986). 

3.  Background.  Section  3093(a)|5), 
SSA,  and  sections  3304(a)(4)  and  3306(f) 
of  the  Federal  Unemployment  Tax  Act 
(FUTA).  were  amended  by  section  12401 
of  the  Cooiolidated  Omnibus  Budget 
Reconciliation  Act  of  1985  (COBRA). 
Pub.  L  99-272,  which  ai&o  added 
subsection  (g)  to  section  303  of  the  SSA. 
Section  303(g)  (and  the  related 
amendments  to  SSA  and  Futa)  authorize 
the  States,  at  each  State  s  optioa  to 
recover  overpayments  of  unemployment 
benefits  paid  under  State  and  Federal 
programs  through  an  interstate 
arrangement  and  by  offset  between 
programs.  Sectioti  3G3{gl(li,  SSA, 
provides  the  basic  authonty  for  recovery 
of  overpayments  made  under  State  and 
Federal  unemployment  compensation 
(UC)  Laws  through  offset  from 
unemployment  benefits  payable  to  an 
individual  under  another  State's  UC  law 
or  a  Federal  UC  program.  Section 
303(g)(2)  prondes  that  the 
implementation  of  the  offset  of  benefits 
between  the  Federal  and  State  UC 
programs  (i.e„  cross-program  offset)  will 
be  through  formal  written  reciprocal 
agreements  between  the  Stales  and  the 
Secretary  of  Labor. 

Consequendy,  on  August  14. 1986, 
each  State  Governor  was  offered  an 
agreement  signed  by  the  Secretary  of 
Labor  (the  ongmal  Agreement).  Twenty- 
five  States  have  signed  the  ongmal 
Agreement.  However,  some  States  have 
raised  questions  concerning  a  State's 
obligations  under  the  original 
Agreements.  This  program  letter  is 
issued  to  answer  these  questions,  to 
clanfy  the  scope  and  purpose  of  section 
303(g),  and  to  provide  ttie  States  with 
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the  opportunity  to  modify  the  original 
Agreement. 

4.  Action  Required.  State 
Administrators  are  requested  to: 

a.  Review  the  Attachments  and  make 
a  copy  of  this  Letter  and  Attachments 
available  to  appropriate  staff: 

b.  Notify  the  appropriate  Regional 
office  if  after  reviewing  this  information 
the  State  decides  not  to  enter  into  any 
Agreement  with  the  Secretary  at  this 
lime: 

c.  Have  their  Governor  sign  the 
original  agreement  if  they  wish  to 
undertake  the  obligations  set  forth  in 
section  2  of  Attachment  I;  and, 

d.  Follow  the  procedures  in  the 
attached  Questions  and  Answers, 
Section  III  A  and  B,  Attachment  H.  if  the 
Governor  wishes  to  modify  the  original 
Agreement. 

5.  Inquiries.  Direct  inquiries  to  the 
appropriate  Regional  Office. 

6.  Attachments.  (I)  UI  Offset  Summary 
and  (II)  questions  and  answers  on 
section  303(g),  SSA. 

Expiration  Date:  May  31. 1988. 

UI  Offset  Summary 

Section  303(g)  of  the  Social  Security 
Act  authorizes:  interstate  offset, 
intrastate  cross-program  offset  and 
interstate  cross-program  offset  (as 
defined  in  Attachment  II,  Questions  and 
Answers  l.B). 

1.  If  an  Agreement  with  the  Secretary 
is  not  signed: 

a.  The  State  nyoy  elect  to  engage  in 
inierstate  offset  (i.e.,  State-Slate  and 
Federal-Federal)  with  one  or  more 
States,  and 

b.  The  Stale  may  not  engage  irt  either 
intrastate  cross-program  offset  or 
interstate  cross-program  offset  (i.e., 
Slate-Federal  and  Federal-State). 

2.  If  the  original  (August  14, 1986) 
Agreement  with  the  Secretary  is  signed: 

a.  The  State  must  engage  in  intrastate 
cross-program  offset  (Stale  and 
Federal),  and 

b.  If  the  State  elects  to  engage  in 
inierstate  offset  with  any  other  State(s), 
the  State  must  engage  in  (i)  an  interstate 
offset  (State  and  Federal)  with  all  other 
States  that  participate  in  the  interstate 
offset  program  and  (ii)  interstate  cross- 
program  offset  with  any  other  such  Stale 
which  has  signed  an  original  or  modified 
Agreement  with  the  Secretary. 

3.  If  the  modified  Agreement  with  the 
Secretary  is  signed: 

a.  The  Stale  must  engage  in  intrastate 
cross-program  offset,  and 

b.  The  State  may  elect  to  engage  in 
interstate  offset  with  one  or  more  Stales, 
and 

c.  The  Slate  must  engage  in  interstate 
cross-program  offset  with  only  those 
States  with  which  it  elects  to  engage  in 


interstate  offset  that  have  also  signed 
either  the  original  or  a  modified 
Agreement  with  the  Secretary. 

Questions  and  Answers 

(I)  Section  303(g).  SSA;  (11)  Original 
Agreement  Under  303(g);  (HI)  Modified 
Agreement;  (IV)  Impact  on  Slate  Law  of 
Original  or  Modified  Agreement;  (V) 
Impact  on  Federal  Programs;  (VI) 
Interstate  Reciprocal  Overpayment 
Recovery  Arrangement  and  Interstate 
Recovery  Procedures 

I.  Section  303(g),  SSA 

A.  Question:  Is  participation  in  the 
recovery  of  overpayments  by  offset 
provided  by  Section  303(g)  mandatory  or 
optional? 

Answer:  It  is  optional.  A  Stale  must 
review  its  own  UC  law  to  see  if  it  has 
authority  to  engage  in  the  various  types 
of  offset  programs  authorized  by  Section 
303(g)  before  signing  any  Agreement. 

B.  Question:  What  types  of  offsets  are 
allowed  under  the  provisions  of  Section 
303(g)? 

Answer  The  types  of  offset  allowed 
by  303(g)  are  as  follows: 

1.  Interstate  Offset 

a.  the  withholding  of  Slate  UC 
benefits  payable  by  Stale  A  to  recover 
an  overpayment  made  by  Slate  B  under 
its  Stale  UC  program,  and 

b.  the  withholding  of  Federal  UC 
benefits  payable  by  State  A  to  recover 
an  overpayment  made  by  State  B  under 
a  Federal  UC  program. 

2.  Intrastate  Cross-Program  Offset 

a.  the  withholding  of  Stale  UC 
benefits  payable  by  Slate  A  to  recover 
an  overpayment  made  by  State  A  under 
a  Federal  UC  program  and 

b.  the  withholding  of  Federal  UC 
benefits  payable  by  Slate  A  to  recover 
an  overpayment  made  by  Slate  A  under 
its  State  UC  program. 

Nolo —The  authority  for  withholding  of  UC 
benefits  under  one  Federal  program  payable 
by  Slate  A  to  recover  an  overpayment  made 
by  Slate  A  under  the  same  or  a  different 
Federal  program  continues  in  effect  under 
previously  existing  statutory  authority. 

3.  Interstate  Cross-Program  Offset 

a.  the  withholding  of  State  UC 
benefits  payable  by  State  A  to  recover 
an  overpayment  made  by  State  B  under 
a  Federal  UC  program  and 

b.  the  withholding  of  Federal  UC 
benefits  payable  by  State  A  lo  recover 
an  overpayment  made  by  State  B  under 
its  State  UC  program. 

C.  Question:  If  a  State  participates  in 
intrastate  cross-program  offset  or 
interstate  cross-program  offset,  may  it 
elect  to  only  recover  State 


overpayments  from  Federal  UC  benefits 
payable  but  not  recover  Federal 
overpayments  from  State  UC  benefits 
payable? 

Answer:  No.  Cross-program  offsets 
arc  authorized  by  Section  303(g).  SSA, 
which  includes  the  statutory 
requirement  of  a  reciprocal  agreement 
between  the  State  and  the  Secretary  of 
Labor.  As  provided  in  Article  II  of  ihe 
Agreement,  the  reciprocal  feature  of 
cross-program  offset  is  the  essence  of 
the  Agreement. 

II.  Orginal  Agreement  Under  303(g) 

A.  Question:  What  is  the  basic 
purpose  of  an  Agreement?  , 

Answer:  An  Agreement  fulfills  the 
statutory  requirements  of  section 
303(g)(2)  that  sets  the  conditions  for 
implementing  cross-program  offset 
within  and  between  States. 

B.  Question:  By  signing  the  original 
Agreement  with  the  Secretary,  dated 
August  14.  1986,  what  is  the  State's 
obligation? 

Answer:  The  Stale  must  at  a 
minimum:  1)  Recover  from  State 
unemployment  benefits  payable  lo  an 
individual,  filing  an  intrastate  claim,  any 
overpayment  made  by  such  State  under 
an  unemployment  benefit  program  of  the 
United  Stales  (such  as,  UCFE.  UCX. 
DUA,  TRA,  REPP  and  FSC)  to  such 
individual;  and  recover  from 
unemployment  benefits  payable  under 
an  unemployment  benefit  program  of  the 
United  States  lo  an  individual,  filing  an 
intrastate  claim,  any  overpayment  made 
by  such  State  under  a  Stale 
unemployment  benefit  program:  and  2)  if 
the  Stale  elects  to  participate  in  any 
interstate  offset  it  must  participate  in 
both  interstate  and  interstate  cross- 
program  offset  with  all  other  States 
which  have  entered  into  an  interstate 
arrangement  and  have  also  signed  an 
Agreement  with  the  Secretary. 

C.  Question:  By  signing  the  original 
Agreement  with  the  Secretary,  is  the 
State  obligated  lo  participate  in  any 
offset  besides  the  intrastate  cross- 
program  offset? 

Answer:  Article  III  of  the  original 
Agreement  obligates  the  Stale  to 
participate  in  interstate  cross-program 
offsets  only  if  the  Stale  elects  to 
participate  in  any  interstate  offset 
(immediately  or  in  the  future).  Article  III 
further  obligates  the  Slate  to  participate 
with  o// Stales  that  have  elected  to 
implement  an  interstate  offset 
arrangement  if  it  participates  with  any 
State. 

D.  Question:  May  a  State  sign  the 
original  Agreement  if  Stale  law 
precludes  it  from  participating  in 
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interstate  offset  and/or  interstate  cross- 
program  offset? 

Ansiver:  Yes.  The  interstate  obligation 
contained  m  Article  111  of  the  Agreement 
is  triggered  only  when  the  State  elects  to 
participate  in  an  interstate  recovery 
program  with  another  State. 

E.  Question:  May  a  State  sign  the 
original  Agreement  if  State  law  allows 
recovery  by  offset  for  fraud 
overpayments  only? 

Answer:  No.  Section  303(g)(2), 
provides  that: 

"(2)  Any  Slate  may  enter  in  an 
agreement  with  the  Secretary  of  Labor 
under  which — 

"(A)  the  Slate  agrees  to  recover  from 
unemployment  benefits  otherwise 
payable  to  an  individual  by  such  State 
any  overpayments  made  under  an 
unemployment  benefit  program  of  the 
United  States  to  such  individual. — 
(emphasis  added) 

(B)  the  United  States  agrees  to  allow 
the  State  to  recover  from  unemployment 
benefits  otherwise  payable  to  an 
individual  under  an  unemployment 
benefit  program  of  the  United  States  any 
overpayments  made  by  such  State." — 
(emphasis  added) 

Therefore,  the  Federal  law  does  not 
contain  authority  to  limit  the  offset 
Agreement  to  a  specific  type  of 
overpayment,  such  as  fraud 
overpayments. 

III.  Modified  Agreement 

A.  Question:  What  should  a  State  do 
if  it  has  signed  the  original  agreement 
but  wishes  to  participate  in  interstate 
offset  and  interstate  cross-program 
offset  with  only  a  limited  number  of 
Slates? 

Answer  If  a  State  signed  the  original 
Agreement  it  should  terminate  that 
Agreement  in  accordance  with  Article 
VIIL  In  addition,  the  Stale  should 
request  a  modified  Agreement,  or 
prepare  a  modified  Agreement, 
substituting  for  Articles  111  and  VII  as 
now  written  the  following  language: 

"iU.  The  State  and  the  Secretary 
further  agree  that  if  the  State  elects  to 
participate  in  any  interstate  offset 
program  to  recover  overpayments  with 
any  other  Statefs)  that  has  also  signed 
an  Agreement  with  the  Secretary,  it  will 
implement  cross-program  offset  with 
respect  to  State  and  Federal  benefit 
overpayment  made  by  the  State  and 
such  other  State(s).'" 

"VII.  This  Agreement  is  effective  on 
and  after  the  date  it  is  signed  below  on 
behalf  of  the  State  and  by  the  Secretary 
of  Labor,  whichever  is  later,  and  shall 
constitute  an  addendum  to  the 
agreements  between  the  State  and  the 
Secretary  under  the  programs  listed  in 
Article  VI." 

w 


B.  Question:  What  should  a  State  do  if 
it  has  rwt  signed  an  Agreement  with  the 
Secretary  of  Labor,  wishes  to  sign  an 
Agreement  but  only  wishes  to 
participate  in  interstate  offset  with  a 
limited  number  of  states? 

Answer  Tne  State  should  prepare  two 
originals  of  the  modified  Agrement  with 
the  new  Articles  III  and  VH  refenred  to 
in  Answer  lil.A-  Both  onginals  of  the 
Agreement  should  be  signed  by  the 
Governor  {or  other  authorized  State 
official)  on  behalf  of  the  State  end  sent 
to  the  Unemployment  Insurance  Service. 
Attention;  Carolyn  fvt  Golding.  Director. 
After  the  modified  Agreement  is  signed 
by  the  U.S.  Secretary  of  Labor,  one  of 
the  signed  originals  will  be  returned  to 
the  State  for  its  records.  The  Agreement 
would  be  effective  on  the  date  it  is 
signed  by  the  Secretary,  or  on  the  date 
specified  in  the  Agreement. 

C.  Question:  Would  the  modified 
Agreement  obligate  a  State  to 
participate  in  interstate  offset  and 
interstate  cross-program  offset? 

Answer  No.  The  State  has  the  option 
to  elect  whether  it  shall  participate  in 
interstate  offset  with  any  other  State  or 
States.  The  modified  Agreement  does 
obligate  a  signatory  State  to  participate 
in  interstate  cross-program  offset  only 
with  those  States  that  the  State  elects  to 
participate  with  in  any  interstate  offset 
arrangement  and  which  have  also 
signed  an  original  or  modified 
Agreement  with  the  Secretarj". 

D.  Question:  What  other  modifications 
may  a  State  make  to  the  Agreement? 

Ansi^'er  Article  VIII  of  the  Agreement 
provides  that  the  Agreement  may  be 
amended  by  mutual  consent  of  both 
parties.  If  a  State  wishes  to  propose  any 
other  changes  besides  the  one  suggested 
in  Answer  III. A.,  the  Agreement  should 
be  relumed  with  a  cover  letter 
expiainmg  the  desired  changes.  If  the 
Secretary  of  Labor  agrees  to  the 
modifications,  the  revised  Agreement 
will  be  signed  and  returned  to  the  State 
for  signature. 

E.  Question.  Is  there  any  time  limit  for 
a  State  to  sign  an  Agreement? 

Answer  No.  However,  if  a  State 
decides  not  to  sign  or  to  postpone 
signing  an  Agreement  for  any  reason 
(such  as  pending  the  enactment  of 
authorizing  legislation)  it  is  requested 
that  the  State  notify  the  ETA  Regional 
Administrator. 

F.  Question:  If.  after  reviewing  these 
question*  and  answers,  a  Stale  wishes 
to  terminate  the  original  Agreement  it 
has  pre\  iously  signed,  what  should  it 
do? 

Ansv^-er  The  State  should  provide 
written  notification  of  termination  to  the 
Secretary  of  Labor,  as  provided  in 
Article  VIII  of  the  Agreement. 


Termination  will  be  effective  30  days 
after  the  postmark  date  of  the  notice. 
Article  Vlll  also  expresses  the  close-out 
obligations  of  the  State. 

IV.  Impact  on  Slate  Law  of  Original  or 
Modified  .\greemeiit 

A.  Question:  Does  the  .Agreement 
affect  State  law  provisions  relating  to 
waiver  of  overpayment  recovery? 

Answer  No.  The  Agreement  has  no 
effect  on  State  law  provisions  relating  to 
waiver  of  overpayment  recovery.  Stales 
should  continue  to  apply  these 
provisions.  However,  it  is  the  law  of  the 
State  that  established  the  overpayment 
(i.e.  the  Requesting  State)  that  applies, 
not  the  waiver  pro\isions  (if  any)  of  the 
law  of  the  Recovering  State.  In  addition, 
in  some  Federal  programs  (UCFE/UCX 
fraud  cases,  FSC  and  TRA)  there  are 
Federal  statutory  provisions  on  recovery 
(including  waiver)  of  overpajTnents,  and 
where  such  provisions  exist  State  law 
does  not  apply. 

B.  Question:  In  recovering  an 
overpayment  for  another  State,  may  the 
Recovering  State  apply  its  law 
pertaining  to  the  limitations  on  the 
amount  recouped  by  weekly  offset? 

Answer  Yes.  As  in  the  previous 
answer,  it  is  the  law  of  the  State  which 
is  responsible  for  the  action  that 
prevails.  In  this  case,  the  Recovering 
State  must  apply  its  provisions  for 
limitations  on  the  amount  recouped  by 
weekly  offset:  on  this  point,  the  law  of 
the  Requesting  State  is  inapplicable.  In 
addition,  in  some  Federal  programs      • 
(FSC  and  TRA)  there  is  a  statutory 
limitation  on  the  amount  that  they  may 
be  offset,  and  where  such  provisions 
exist  State  law  does  not  apply. 

C.  Question:  Does  the  Agreement 
affect  State  law  provisions  establishing 
a  statute  of  limitations  on  waiver  of 
overpayment  recovery  and  offset 
limitations? 

Answer  No.  State  law  pro'visions 
establishing  a  state  of  limitations  still 
apply.  The  Requesting  State's  statute  of 
limitations  applies  to  the  recoverabiHty 
of  the  overpaj-ment  (including  waiver — 
see  Q  and  A  IV.A.).  If  the  Requesting 
State's  statute  of  limitations  has  been 
reached  and  the  overpav-ment  is  no 
longer  legally  recoverable  by  offset,  it 
should  not  request  another  State  to 
recover  the  overpayment. 

The  Recovering  State's  statute  of 
limitations  is  applicable  in  regard  to  its 
authority  to  offset  and  will  operate  to 
preclude  offset  where  the  Recovering 
State's  statute  has  been  reached. 

In  addition,  in  some  Federal  programs 
(such  as  UCFE/UCX)  fraud  cases.  FSC 
and  TRA)  there  are  Federal  statutory 
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provisions  which  are  controlling  and 
State  law  does  not  apply. 

V.  Impact  on  Federal  Programs 

A.  Question:  Section  243(a)(2)  of  the 
Trade  Act  of  1974,  limits  recovery  by 
offset  of  overpayments  made  under  the 
Act  to  50%  of  the  benefit  amount 
otherwise  payable.  Does  this  limitation 
apply  when  Trade  Readjustment 
Allowances  (TRA)  are  used  to  recover 
Stale  or  other  Federal  UC 
overpayments? 

Answer:  No.  This  restriction  only 
applies  to  the  recovery  of  overpayments 
made  under  the  Trade  Act.  Thus  it  does 
not  apply  when  TRA  benefits  are  offset 
to  recover  State  benefit  overpayments 
or  other  Federal  benefit  overpayments. 

B.  Question:  Section  303(g)(3)  does  not 
include  Trade  Adjustment  Assistance 
(TAA)  paid  under  the  Trade  Act,  other 
than  Trade  Readjustment  Allowances 
(TRA),  in  the  definition  of 
"unemployment  compensation"  covered 
by  section  303(g).  Are  these  other  TAA 
overpayments  recoverable  by  offset  of 
State  Ul  benefits? 

Answer  No.  The  non-TRA  portion 
(job  search,  relocation,  and  training 
related  allowances)  of  a  TRA 
overpayment  may  not  be  recovered  by 
offset  of  State  benefits.  However,  these 
kinds  of  TAA  overpayments  can  be 
recovered  by  offset  of  other  Federal 
benefits  payable,  subject  to  the 
limitations  in  sections  243(a)(2)  and 
243(c). 

C.  Question:  Does  the  2-year  statute  of 
limitations  under  5  U.S.C.  8507  to  collect 
UCFE  or  UCX  fraud  overpayment  by 
offsetting  UCFE  or  UCX  benefits 
payable  still  apply? 

Answer  Yes.  The  statute  of 
limitations  on  recovering  UCFE  or  UCX 
fraud  overpayments  from  UCFE  or  UCX 
benefits  payable  has  not  changed. 
Although  303(g)  has  broadened  the 
programs  from  which  UCFE  and  UCX 
overpayments  may  be  recovered,  the 
statute  of  limitations  still  applies  to  such 
recoveries  by  offset. 

D.  Question:  Does  Federal  law 
prescribe  a  statute  of  limitations  for 
recovery  of  UCFE  or  UCX  nonfraud 
overpayments? 

Answer  No.  State  law  applies  to  the 
recovery  of  nonfraud  overpayments  in 
the  UCFE  and  UCX  programs.  See  20 
CFR  609.11(c-h)  and  20  CFR  614.11(c-h). 

E.  Question:  DUA  benefits  are 
designated  for  a  specific  disaster.  To 
which  account  should  DUA 
overpayment  amounts  recovered  by 
offset  be  credited? 

Answer  The  Federal  Emergency 
Management  Administration  does  not 
permit  pooling  of  disaster  funds.  DUA 
overpayment  amounts  recovered  by 


offset  will  be  credited  to  the  account  for 
the  specific  disaster  under  which  the 
overpayment  occurred,  con.sistent  with 
procedures  used  when  an  overpayment 
is  collected  directly  from  the  claimant. 

VI.  Interstate  Reciprocal  Overpayment 
Recovery  Arranj^ement  and  Interstate 
Recovery  Procedures 

A.  Question:  What  is  the  Interstate 
Reciprocal  Overpayment  Recovery 
Arrangement  (Arrangement)  referred  to 
in  UIPL  50-86? 

Answer  The  Arrangement  is  a 
reciprocal  agreement  now  being 
developed  by  the  ICESA  Interstate 
Benefit  (IB)  Committee  to  facilitate 
interstate  recovery  of  overpayments. 

B.  Question:  Will  ETA  be  involved  in 
the  implementation  of  the  Arrangement? 

Answer  Yes.  ETA  is  working  with  the 
IB  Committee  to  develop  the 
Arrangement  and  implementing 
procedures.  ETA  will  issue  the 
procedures  as  a  change  to  ET  Handbook 
392  when  the  Arrangement  is  made 
available  to  the  States  by  ICESA.  Both 
are  expected  to  be  made  available  soon. 
ETA  will  have  a  continuing  role  in 
monitoring  implementation  of  the 
Arrangement  to  assure  compliance  with 
section  303(g)  and  section  3304(a)(9)  of 
the  FUTA. 

C.  Question:  If  a  State  becomes  a 
participant  in  the  Arrangement  and  has 
not  signed  a  303(g)(2)  Agreement  with 
the  Secretary,  is  it  thereby  obligated  to 
participate  in  interstate  cross-program 
offset? 

Answer  No.  in  fact,  it  may  not  do  so. 
The  purpose  of  the  Arrangement  is  to 
establish  procedures  to  facilitate  the 
interstate  recovery  of  State  and/or 
Federal  benefit  overpayments.  If,  in  fact 
a  State  has  not  entered  into  an 
Agreement  with  the  Secretary,  it  may 
not  participate  in  the  cross-program 
offset.  However,  if  a  State  elects  to 
participate  in  the  Arrangement  and  has 
signed  a  303(g)(2)  Agreement  with  the 
Secretary,  it  is  obligated  (by  Article  111 
of  the  original  and  modified  Agreement) 
to  participate  in  Interstate  Cross- 
Program  Offset  with  all  other 
participants  in  the  Arrangement  that 
also  have  signed  an  Agreement  with  the 
Secretary. 

D.  Question:  May  a  State  elect  lo 
participate  in  the  Arrangement  and  not 
the  Agreement,  or  vice  versa? 

Answer  Yes.  The  provisions  of 
section  303(g)  simply  authorize  a  State 
to  elect  to  participate  in  interstate  and 
cross-program  recovery  of 
overpayments  by  offset  of  benefits 
payable.  The  Arrangement  and  the 
Agreement  are  separate  undertakings, 
and  a  State  may  elect  either  one.  or 
both,  or  neither. 


E.  Question:  If  a  State  is  not  a 
participant  in  the  Arrangement,  may  it 
participate  in  a  cooperative  interstate 
offset  system  with  a  limited  number  of 
States? 

Answer  Yes.  There  is  no  requirement 
under  section  303(g)(1).  to  enter  into  the 
Arrangement  if  a  State  wishes  to 
participate  in  a  more  limited  program  of 
interstate  offset.  However,  section 
303(g)(1)  applies  to  any  state  electing  to 
participate  in  any  interstate  offset 
program,  and  it  therefore  must  follow 
the  procedural  requirements  of  section 
303(g)(1). 

F.  Question:  What  are  the  procedural 
requirements  referred  to  in  Answer 
VIE? 

Answer  Section  303(g)  requires  that 
the  offset  of  an  overpayment  under  a 
303(g)  program  "shall  be  made  only  in 
accordance  with  the  same  procedures 
relating  to  notice  and  opportunity  for  a 
hearing"  as  are  required  by  the  State 
law  for  the  recovery  of  regular  benefits. 
Therefore,  any  interstate  program  must 
provide  such  procedural  safeguards. 
Further  elaboration  of  this  requirement 
is  contained  in  UIPL  50-«6.  Such 
procedures  are  also  required  by  sections 
303(a)(1)  and  303(a)(3),  SSA,  and  the 
Claim  Determinations  Standard, 
Sections  6010-6015,  Part  V  of  the 
Employment  Security  Manual. 

G.  Question:  Are  additional 
administrative  funds  available  to  those 
States  participating  in  an  interstate 
offset  arrangement? 

Answer  No.  The  cost  of  this  activity 
is  to  be  covered  by  existing 
administrative  funds.  Additional  funds 
are  not  available.  However,  States  have 
the  flexibility  to  use  base  grants  as  they 
determine  appropriate  within  the  current 
guidelines. 
(PR  Doc.  87-12858  Filed  6-4-87;  8;45  am) 

BUXMQ  COOC  4(10-30-M 


Job  Training  Partnership  Act; 
Identiticatlon  of  Qualified  Sources  To 
Administer  Training  and  Employment 
Programs  for  tfie  Handicapped 

agency:  Employment  and  Training 
Administration,  Labor. 

action:  Notice,  ^ 

SUMMARY:  The  Department  of  Labor. 
Employment  and  Training 
Administration,  seeks  to  identify 
qualified  sources  which  currently 
operate  nationally  administered  training 
and  employment  programs  serving  the 
specialized  needs  of  handicapped 
individuals  across  the  country. 
EFFECTIVE  DATE;  From  June  5, 1987  to 
July  20,  1987. 


FOR  FURTHER  INFORMATION  CONTACT 

Paul  A.  Mayrand.  Director.  Office  of 
Special  Targeted  Programs.  Employment 
and  Training  Administration.  U.S. 
Department  of  Labor,  200  Constitution 
Avenue.  NW.,  Washington,  DC  20210, 
Room  N4641,  Telephone:  202-535-0500. 

SUPPLEMENTARY  INFORMATION:  Programs 
for  handicapped  individuals  are 
authorized  under  Title  IV.  Part  D, 
section  451  of  the  Job  Training 
Partnership  Act.  The  general  purpose  of 
the  programs  is  to  increase  the  number 
and  quality  of  job  opportunities  for 
employable  handicapped  individuals. 
The  projects  provide  special  outreach 
services  and  tailored  training,  job 
development,  and  job  placement 
services.  These  services  address  the 
major  conditions  which  constitute 
barriers  to  employment — sight,  hearing, 
epilepsy,  mental  retardation,  and  other 
physical  and  emotional  impairments. 
The  period  of  performance  on  approved 
grants  will  be  for  at  least  one  program 
year  (July  1  of  one  year  until  June  30  of 
the  next  year),  operating  at  sites  in  at 
least  two  or  more  locations.  The 
grantees  would  be  responsible  for 
planning,  designing,  and  carrying  out 
training  and  employment  programs  for 
handicapped  individuals  based  on  their 
identification  of  the  needs  of  those 
individuals.  Training  and  supportive 
services  for  handicapped  individuals 
may  include,  but  are  not  limited  to  the 
following: 

— Orientation/Counseling, 
— Job  development/Placement, 
— Training  (classroom,  on-the-job  and 
work  experience  in  job  skills  for 
which  there  is  a  demand). 

The  Department  of  Labor, 
Employment  and  Training 
Administration,  is  interested  in 
identifying  any  and  all  organizations 
that  conduct  employment  training 
programs  for  the  handicapped  on  a 
national  scale.  National  organizations 
having  the  capabilities  described  here  in 
serving  the  handicapped  are  invited  to 
submit  complete  information  to  the 
Office  of  Grants  and  Contracts 
management  listed  below.  Information 
should  include:  The  total  number  of 
employees:  descriptions  of  professional 
personnel  specifically  qualified  in  the 
training  and  employment  field  outlined; 
description  of  facilities;  an  outline  of 
previous  training  and  employment 
projects;  and  other  available  descriptive 
literature  about  the  organization  and  its 
services. 

To  the  extent  possible,  nationally 
administered  programs  for  handicapped 
individuals  should  be  linked  to  local 
rehabilitation  agencies  and  programs. 


Note. — This  is  not  a  Request  for  Proposals 
and  no  selection  for  funding  will  result  from 
this  notice. 

Responses  to  the  notice  should  have 
all  the  information  identified  in  the 
summary  above  and  should  be  sent  to 
Department  of  Labor,  Employment  and 
Training  Administration.  Office  of 
Grants  and  Contracts  Management, 
Division  of  Acquisition  and  Assistance, 
200  Constitution  Avenue,  NW.,  Room 
C4305,  Washington.  DC  20210.  Attention: 
Sources  Sought  Desk. 

Signed  at  Washington,  DC,  this  Ist  day  of 
June  1987. 
Roger  D.  Semerad, 
Assistant  Secretary  of  Labor. 
[FR  Doc.  87-12857  Filed  6-4-87:  8:45  am) 
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Employment  Standards 
Administration.  Wage  and  Hour 
Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination 
Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes 
of  laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931.  as 
amended  (46  Stat.  1494,  as  amended,  40 
U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 


Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  procedure 
thereon  prior  to  the  issuance  of  these 
determinations  as  prescribed  in  5  U.S.C. 
553  and  not  providing  for  delay  in  the 
effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice  is 
received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  everj' i;ontract  for  performance 
of  the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts."  shall  be  the  minimum  paid  by 
contractors  and  subscontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration. 
Wage  and  Hour  Division.  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  NW..  Room  S-3504, 
Washington.  DC  20210. 

Modifications  to  General  Wage 
Determination  Decisions 

The  numbers  of  the  decisions  listed  in 
the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  The  Davis- 
Bacon  And  Related  Acts"  being 
modified  are  listed  by  Volume,  State, 
and  page  number(s).  Dates  of 
publication  in  the  Federal  Register  are  in 
parentheses  following  the  decisions 
being  modified. 


UM  I 
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Volume  I 
Connecticut.  CT87-1   (January  2.    pp.  70,  73 

1987). 
Rhode  Island.  Rle7-1  (January  2.    p.  1024 
1987). 

Volume  II 
Oklahoma.  OK87-13  (January  2.    p.  803 
1967). 

Volume  III 
None 

General  Wage  Determination 
IHiblicatiun 

General  wa^  determinations  issued 
under  the  Davi»-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General 
Wage  Determinations  Issued  Under  The 
Davis-Bacon  And  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1.400 
Government  Depository  Libraries  across 
the  Country.  SubscriptionsHtnay  be 
purchased  from: 
Superintendent  of  Documents 
U.S.  Government  Printing  Office 
Washington.  DC  20402,  (202)  783-3238 

When  ordering  subscription(s),  be 
sure  to  specify  the  Statc(s)  of  interest, 
since  subscriptions  may  be  ordered  for 
any  or  all  of  the  three  separate  volumes, 
arranged  by  State.  Subscriptions  include 
an  annual  edition  (issued  on  or  about 
January  1)  which  includes  all  current 
general  wage  determinations  for  the 
States  covered  by  each  volume. 
Throughout  the  remainder  of  the  year, 
regular  weekly  updates  will  be 
distributed  to  subscribers. 

Signed  at  Washington,  DC,  this  29th  day  of 
May  1987. 

Alan  L.  Moss. 

Director.  Division  of  Wage  Determinations. 
{FV.  Doc.  87-12875  Filed  6-4-87:  8:45  am) 
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Mine  Safety  and  Healtti  Administration 
I  Oocket  No.  M-87-107-C 1 

A  4  E  Coal  Co.,  Inc.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

A  4  E  Coal  Company,  Inc..  HC  85,  Box 
1470,  Whitesburg.  Kentucky  41858  has 
filed  a  petition  to  modify  the  application 
of  30  CFR  75.1710  (cabs  and  canopies)  to 
its  No.  3  Mine  (ID.  No.  15-12649)  located 
in  Letcher  County.  Kentucky.  The 
petition  is  filed  under  section  101(c)  of 
the  Federal  Mine  Safety  and  Health  Act 
of  1977. 

A  summary  of  the  petitioner's 
Statements  follows: 


1.  The  petition  concerns  the 
requirement  that  cabs  or  canopies  be 
installed  on  the  mines  electric  face 
equipment. 

2.  Petitioner  states  that  the  use  of  cabs 
or  canopies  on  the  mine's  elertru  face 
equipment  would  result  in  a  diminution 
of  safety  to  the  miners  affected  because 
the  cabs  or  canopies  would  shear  off 
roof  supports,  thereby  creating  a 
weakened  condition  in  the  mine  roof. 
The  cabs  or  canopies  would  limit  the 
equipment  operator's  visibility, 
increasing  the  chances  for  an  accident. 
Due  to  the  construction  of  the 
equipment,  i.e..  the  operator  on  the 
dumping  end  of  the  car  rather  than 
between  the  wheels,  there  is  an 
increased  danger  of  the  operator  getting 
caught  in  the  cables  due  to  the  bouncing 
motion  on  the  end  of  the  car,  which 
could  cause  an  electrical  shock. 

3.  For  these  reasons,  petitioner 
requests  a  modification  of  the  standard 
in  mining  heights  of  58  inches  or  less. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration.  Room  627,  4015  Wilson 
Boulevard,  Ariington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before  July 
6. 1987.  Copies  of  the  petition  are 
available  for  inspection  at  that  address. 

Dated:  May  27.  1987. 
Patricia  W.  Silvey, 

Associate  Assistant  Secretary  for  Mine 
Safety  and  Health. 

|FR  Doc  87-12659  Filed  6-*-87;  8:45  amj 
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I  Docket  No.  M-87-106-CI 

Allied  Coals  Inc..  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Allied  Coals  Inc..  HCR  74.  Box  1530. 
Amburgey.  Kentucky  41801  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.1710  (cabs  and  canopies)  to  its 
Allied  No.  2  Mine  (ID.  No.  15-02288) 
located  in  Knott  County,  Kentucky.  The 
petition  is  filed  under  section  101(c)  of 
the  Federal  Mine  Safety  and  Health  Act 
of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  cabs  or  canopies  be 
installed  on  the  mine's  electric  face 
equipment. 

2.  Petitioner  states  that  the  use  of  cabs 
or  canopies  on  the  mine's  electric  face 


equipment  would  result  in  ;i  diminution 
of  safety  for  the  miners  affected  because 
the  cabs  or  canopies  would  impair  the 
equipment  operator's  visibility,  and 
create  cramped  conditions  resulting  in 
fatigue.  Due  to  bottom  or  top  roils,  the 
cabs  or  canopies  would  clear  the  roof  of 
the  mine  and  would  shear  off  roof  bolts, 
creating  unsupported  roof. 

3.  For  these  reasons,  petitioner 
requests  a  modifiralion  of  the  standard 
in  mining  heights  of  50  mches  or  less. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards.  Regulations  and 
Variances.  Mine  Safety  and  Health 
Administration.  Room  627.  4015  Wilson 
Boulevard.  Arlington,  Virginia  2203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before  July 
6. 1987.  Copies  of  the  petition  are 
available  for  inspection  at  that  address. 

Dated:  May  27.  1987. 
Patricia  W.  Silvey. 

Associate  Assistant  Secretary  for  Mine 
Safety  and  Health . 

|FR  Doc  87-12860  Filed  9-4-78:  BAi  amJ 
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(Docket  No.  M-87-14-MI 

Cornell-Young  Co  ;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Cornell-Young  Company.  4496  Mead 
Road.  Macon.  Georgia  31206  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  56.18013  (emergency 
communications  system)  to  its 
Franklinton  Pit  (I.D.  No.  0&-00271)  and 
its  Warner  Robins  Pit  (ID.  No.  09-00272) 
both  located  in  Bibb  County,  Georgia. 
The  petition  is  fiJed  under  section  101(c) 
of  the  Federal  Mine  Safety  and  Health 
Act  of  1977. 

A.  summary  of  the  petitioner's 
statement  follows: 

1.  The  petition  concerns  the 
requirement  that  a  suitable 
communication  system  be  provided  at 
the  mine  to  obtain  assistance  in  the 
event  of  an  emergency. 

2.  Petitioner  states  that  the  mines  are 
surface,  water  operated  sand  mines. 
Trucks  equipped  with  radios  enter  and 
depart  the  mines  approximately  every 
30  minutes.  First  aid  and  transportation 
are  available  at  each  mine  and  the  mine 
foreman  roves  between  the  mines. 

3.  Petitioner  further  states  that  the 
mines  are  not  in  secluded,  isolated  areas 
but  are  located  adjacent  to  highly 
travelled  roads  in  well  populated  areas 


and  are  within  eight  miles  of  large, 
modern  hospitals.  Telephones  are 
available  within  500  yards  of  the 
Warner  Robins  Pit  and  within  V*  mile  of 
the  Franklinton  Mine. 

4.  For  these  reasons,  petitioner 
requests  a  modification  of  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627.  4015  Wilson 
Boulevard,  Arlington.  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before  July 
6, 1987.  Copies  of  the  petition  are 
available  for  inspection  at  that  address. 

Dated:  May  27. 1987. 

Patricia  W.  Silvey, 

Associate  Assistant  Secretary  for  Mine 

Safety  and  Health. 

(FR  Doc.  87-12861  Filed  6-4-87;  8:45  am) 
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IDocketNo.  M-87-111-C1 

C.R.  Howard,  Inc.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

C.R.  Howard,  Inc.,  P.O.  Box  2178, 
Elkins,  West  Virginia  26241  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.503  (permissible  electric  face 
equipment;  maintenance)  to  its  Audra 
No.  1  Mine  (I.D.  No.  46-05991)  located  in 
Barbour  County,  West  Virginia.  The 
petition  is  filed  under  section  101(c)  of 
the  Federal  Mine  Safety  and  Health  Act 
of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the  use  of  a 
locked  padlock  to  secure  battery  plugs 
to  machine-mounted  battery  receptacles 
on  permissible,  mobile  battery-powered 
machines. 

2.  As  an  alternate  method,  petitioner 
proposes  to  use  a  spring-loaded  metal 
locking  device  in  lieu  of  padlocks.  The 
spring-loaded  device  will  be  designed, 
installed  and  used  to  prevent  the 
threaded  rings  that  secure  the  battery 
plugs  to  the  battery  receptacles  from 
unintentionally  loosening  and  will  be 
attached  to  prevent  accidental  loss.  In 
addition,  the  fabricated  metal  brackets 
will  be  securely  attached  to  the  battery 
receptacles  to  prevent  accidental  loss  of 
the  brackets. 

3.  Petitioner  states  that  the  spring- 
loaded  metal  locking  devices  will  be 


easier  to  maintain  than  padlocks 
because  there  are  no  keys  to  be  lost  and 
dirt  cannot  get  into  the  workings  as  with 
a  padlock. 

4.  Operators  of  permissible,  mobile, 
battery-powered  machines  affected  by 
this  modification  will  be  trained  in  the 
proper  use  of  the  locking  device,  the 
hazards  of  breaking  battery-plug 
connections  under  load,  and  the  hazards 
of  breaking  battery-plug  connections  in 
areas  of  the  mine  where  electric 
equipment  is  required  to  be  permissible. 

5.  For  these  reasons,  petitioner 
requests  a  modification  of  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  2203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before  July 
6, 1987.  Copies  of  the  petition  are  for 
inspection  at  that  address. 

Dated:  May  27.  1987. 
Patricia  W.  Silvey. 

Associate  Assistant  Secretary  for  Mine 
Safety  and  Health. 
IFR  Doc.  87-12862  Filed  6-4-87;  8:45  am] 

BILUNG  COOC  4510-43-M 


(Docket  No.  M-87-113-C) 

Gateway  Coal  Co.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Gateway  Coal  Company.  Route  2,  Box 
107,  Prosperity,  Pennsylvania  15239  has 
filed  a  petition  to  modify  the  application 
of  30  CFR  75.1303  (permissible 
explosives,  detonators,  blasting  devices 
and  shot-firing  units;  stemming 
boreholes)  to  its  Gateway  Mine  (I.D.  No. 
36-00906)  located  in  Greene  County, 
Pennsylvania.  The  petition  is  filed  under 
section  101(c)  of  the  Federal  Mine  Safety 
and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statement  follows: 

1.  The  petition  concerns  the 
requirement  that  explosives  certified  as 
permissible,  are  permissible  in  use  as 
long  as  they  are  stored  in  surface 
magazines  under  conditions  that  tend  to 
maintain  original  product  character,  and 
are  used  within  48  hours  after  being 
taken  underground. 

2.  Petitioner  stales  that  application  of 
the  standard  would  require  construction 
of  a  permanent  surface  storage  facility, 
which  would  subject  the  explosives  to  a 
large  fluctuation  in  temperature  (from 


sub-zero  to  95*  F)  and  to  a  risk  of  theft 
and  vandalism;  or  would  require 
ordering  explosives  on  an  as  needed 
basis,  which  would  not  make  the 
explosives  sufficiently  available  in  the 
event  of  a  roof  fall  which  may  be 
obstructuring  escapeways,  haulageways 
or  aircources,  any  of  which  requires  an 
efficient  and  prompt  clean  up.  Providing 
explosives  from  a  surface  storage 
facility  or  from  the  supplier  would 
require  outside  to  inside  transportation 
and  handling  as  frequently  as  once  per 
day. 

3.  As  an  alternate  method,  petitioner 
proposes  to  store  explosives  in 
underground  storage  facilities  in  excess 
of  forty-eight  hours.  In  support  of  this 
request  petitioner  states  that: 

(a)  The  five  underground  storage 
facilities  are  centrally  located  to  the 
active  mining  areas;  and  as  such,  these 
facilities  do  not  require  the  handling  of 
explosives  over  long  distances; 

(b)  By  being  underground,  these 
facilities  keep  the  explosives  more 
secure  and  subject  them  to  more 
constant  and  desirable  temperatures 
between  55'  and  63°  F; 

(c)  By  storing  explosives  underground, 
they  are  readily  available  in  the  event 
that  a  roof  fall  requires  a  prompt  and 
efficient  clean  up;  and 

(d)  By  storing  explosives  underground 
for  periods  in  excess  of  48  hours,  the 
outside  to  inside  handling  and 
transportation  of  explosives  and  the 
inside  to  outside  handling  and 
transportation  of  explosives  is  not  more 
frequent  then  once  or  twice  per  month. 

4.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before  July 
6, 1987.  Copies  of  the  petition  are 
available  for  inspection  at  that  address. 

Dated:  May  27, 1987. 

Patricia  W.  Silvey, 

Associate  Assistant  Secretary  for  Mine 

Safety  and  Health. 

(FR  Doc.  87-12863  Filed  6-4-87:  8:45  am) 
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Shevon  Coal,  Inc.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Shevon  Coal.  Inc..  P.O.  Box  1199. 
Barbourville.  Kentucky  40906  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.313  (methane  monitor)  to  its 
Shevon  Coal.  Inc.  No.  2  Mine  (I.D.  No. 
15-13879)  located  in  Knox  County, 
Kentucky.  The  petition  is  filed  under 
section  101(c)  of  the  Federal  Mine  Safetj 
and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  a  methane  monitor  be 
installed  on  any  electric  face  cutting 
equipment,  continuous  miner,  longwall 
face  equipment  and  loading  machine 
and  shall  be  kept  operative  and  properly 
maintained  and  frequently  tested. 

2.  Petitioner  states  that  no  methane 
has  been  detected  in  the  mine.  The  three 
wheel  tractors  are  permissible  DC 
powered  machines,  with  no  hydraulics. 
The  bucket  is  a  drag  type,  where 
approximately  3O-40%  of  the  coal  is 
hand  loaded.  Approximately  35%  of  the 
time  that  the  tractor  is  in  use.  it  is  used 
as  a  man  trip  and  supply  vehicle. 

3.  As  an  alternate  method,  petitioner 
proposes  to  use  hand  held  continuous 
oxygen  and  methane  monitors  in  lieu  of 
methane  monitors  on  three  wheel 
tractors.  In  futher  support  of  this 
request,  petitioner  states  that: 

(a)  Each  three  wheel  tractor  will  be 
equipped  with  a  hand  held  continuous 
monitoring  methane  and  oxygen 
detector  and  all  persons  will  be  trained 
in  the  use  of  the  detector 

(b)  A  gas  test  will  be  performed,  prior 
to  allowing  the  coal  loading  tractor  in 
the  face  area,  to  determine  the  methane 
concentration  in  the  atmosphere.  The  air 
quality  will  be  monitored  continuously 
after  each  trip,  provided  the  elapse  time 
between  trips  does  not  exceed  20 
minutes.  This  will  provide  continuous 
monitoring  of  the  mine  atmosphere  for 
methane  to  assure  any  undetected 
methane  buildup  between  trips; 

(c)  If  one  percent  of  methane  is 
detected,  the  operator  will  manually 
deenergize  his/her  battery  tractor 
immediately.  Production  will  cease  and 
will  not  resume  until  the  methane  level 
is  lower  than  one  percent; 

(d)  A  spare  continuous  monitor  will  be 
available  to  assure  that  all  coal  hauling 
tractors  will  be  equipped  with  a 
continuous  monitor, 

(e)  Each  monitor  will  be  removed  from 
the  mine  at  the  end  of  the  shift,  and  will 
be  inspected  and  charged  by  a  qualified 


person.  The  monitor  will  also  be 
calibrated  monthly;  and 

(f)  No  alterations  or  modifications  will 
be  made  in  addition  to  the 
manufacturer's  specifications. 

4.  Petitioner  states  th.it  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  p>€tition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards.  Regulations  and 
Variances.  Mine  Safety  and  Health 
Administration.  Room  627.  4015  Wilson 
Boulevard.  Arhngton,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before  July 
6. 1987.  Copies  of  the  petition  are 
available  for  inspection  at  that  address. 

Dated:  May  27, 1987. 
Patricia  W.  SUvey. 

Associate  Assistant  Secretary  for  Mine 
Safety  and  Health. 
|FR  Doc.  87-12864  Filed  6-4-87;  8:45  am) 
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Pension  and  Welfare  Benefits 
Administration 

[Application  No.  D-«3SS  et  al.  I 

Proposed  Exemptions;  Amen  Trust 
Company,  N.A.,  et  al. 

AQENCv:  Pension  and  Welfare  Benefits 

Administration,  Labor. 

action:  Notice  of  Proposed  Exemptions. 

summury:  This  document  contains 
notices  of  pendency  before  the 
Department  of  Labor  (the  Department) 
of  proposed  exemptions  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or  the 
Internal  Revenue  Code  of  1954  (the 
Code). 

Written  Comments  and  Hearing 
Requests 

All  interested  persons  are  invited  to 
submit  written  comments  or  requests  for 
a  hearing  on  the  pending  exemptions, 
unless  otherwise  stated  in  the  Notice  of 
Pendency,  within  45  days  from  the  date 
of  publication  of  this  Federal  Register 
Notice.  Comments  and  requests  for  a 
hearing  should  state  the  reasons  for  the 
writer's  interest  in  the  pending 
exemption. 

AOORCSS:  All  written  comments  and 
requests  for  a  hearirig  (at  least  three 
copies)  should  be  sent  to  the  Pension 
and  Welfare  Benefits  Administration, 
Office  of  Regulations  and 


Interpretations.  Room  N-5ee9.  U.S. 
Department  of  l.<»bor,  200  Constitution 
Avenue,  NW  .  Washington.  DC  20210. 
Attention:  Application  No  stated  in 
each  Notice  of  Pf-ndency  The 
applications  for  exemption  and  the 
comments  received  will  be  available  for 
public  inspection  in  the  Public 
Documents  Room  of  Pension  and 
Welfare  Benefit  Programs.  U-S. 
Department  of  Labor.  Room  N-4677.  200 
Constitution  Avenue,  NW  ,  Wdshington. 
DC  20210. 

Notice  to  Interested  Persons 

Notice  of  the  proposed  exemptions 
will  be  provided  to  all  interested 
persons  in  the  manner  ajjreed  upon  by 
the  applicant  and  the  Department  within 
15  days  of  the  date  of  publication  in  the 
Federal  Register.  Such  notice  shall 
include  a  copy  of  the  notice  of  pendency 
of  the  exemption  as  published  in  the 
Federal  Register  and  shall  inform 
interested  persons  of  their  right  to 
comment  and  to  request  a  hearing 
(where  appropriate] 

SUP«^M€NTARY  INFORMATKJN:  The 

proposed  exemptions  were  requested  in 
applications  filed  pursuant  to  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code,  and  in 
accordance  with  procedures  set  forth  in 
ERISA  Procedure  75-1  (40  FR  18471, 
April  28. 1975).  Effective  December  31. 
1978.  section  102  of  Reorganization  Plan 
No.  4  of  1978  (43  FR  47713.  October  17. 
1978)  transferred  the  authority  of  the 
Secretary  of  the  Treasury  to  issue 
exemptions  of  the  type  requested  to  the 
Secretary  of  Labor.  Therefore,  these 
notices  of  pendency  are  issued  solely  by 
the  Department. 

The  applications  contain 
representations  with  regard  to  the 
proposed  exemptions  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  applications  on  file 
with  the  Department  for  a  complete 
statement  of  the  facts  and 
representations. 

.AmeriTrust  Company,  N..\. 
(.\meriTrust)  Located  in  Cleveland,  OH 

(Application  No.  D-6355| 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408|a)  of  the  Act  in 
accordance  with  the  procedures  set 
forth  in  SRISA  Procedure  75-1  (40  FR 
18471.  April  28,  1975).  If  the  exemption  is 
granted  the  restnctions  of  section  40ti 
(b)(2)  and  (b)(3)  of  the  Act  shall  not 
apply  to  the  proposed  receipt  of  fees  by 
AmeriTrust  from  the  Financial  Reserves 
Fund  (the  Fund),  an  open-end 
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investment  company,  for  which 
AmeriTrust  performs  services,  in 
connection  with  the  investment  of  funds, 
through  a  daily  automated  sweep 
arrangement,  of  those  voluntary 
employees'  beneficiary  association 
trusts  (the  VESA's)  for  which 
AmeriTrust  acts  as  investment  manager, 
custodian  or  directed  trustee,  under  the 
terms  described  in  this  proposed 
exemption.' 

Summary  of  Facts  and  Representations 

1.  AmeriTrust  is  a  national  banking 
association  authorized  to  do  business 
under  the  banking  laws  of  the  United 
States.  AmeriTrust  presently  acts  as 
trustee,  custodian  and/or  investment 
manager  for  fourteen  VESA's.  Each 
VEBA  is  exempt  from  taxation  under 
section  501(c)(9]  of  the  Internal  Revenue 
Code  of  1954  (the  Code).  The  VEBA's 
are  not  qualified  under  section  401(a)  of 
the  Code.  The  applicant  represents  that 
AmeriTrust  currently  has  investment 
discretion  with  respect  to  eight  of  the 
VEBA's. 

2.  The  Fund  is  a  diversified  open-end 
investment  company  and  is  designed  to 
meet  short-term  investment 
requirements  by  providing  for  the 
investment  of  cash  in  a  professionally 
managed  portfolio  of  domestic  money 
market  instruments.  Such  short-term 
investments  include  certificates  of 
deposit,  banker's  acceptances  issued  by 
major  banks,  commercial  paper, 
obligations  issued  by  the  government  of 
the  United  States  or  any  agency  or 
instrumentality  thereof,  short-term  (one- 
year  or  less)  corporate  obligations  and 
qualified  repurchase  agreements. 
Fidelity  Management  and  Research 
Company  (FMR)  is  the  Fund's 
investment  advisor  and  shares  of  the 
Fund  are  distributed  by  Fidelity 
Distributions  Corporation  (FDC).  a 
subsidiary  of  FMR  and  registered  as  a 
broker-dealer  under  the  Securities 
Exchange  Act  of  1934.  The  applicant 
represents  that  neither  FMR  nor  FDC  is 
a  fiduciary  as  defined  in  section  3(21)  of 
ERISA  or  party  in  interest  as  defined  in 
section  3(14)  of  ERISA  with  respect  to 
any  of  the  affected  VEBA's.  There  is  no 
ownership  connection  or  affiliation, 
direct  or  indirect,  between  AmeriTrust 
and  either  FMR  or  FDC. 

3.  AmeriTrust  is  the  administrator  for 
the  Fund  and  performs  services  for  the 


'  Since  the  VEBA's  are  not  qualified  under 
section  401  of  (he  Code,  their  is  no  junsdictlon 
under  Title  U  of  the  Act  pursuant  section  4875  of  the 
Code.  However  there  is  junsdiction  under  Title  I  of 
the  Act  pursuant  to  section  3(2)  of  the  Act  In 
addition,  the  Department  is  not  proposing 
exemplive  relief  for  transactions  co%ered  by  section 
40e(b)|2)  of  the  Act  and  t  2550  408b-2  of  the 
regulaiiofu. 


Fund  as  custodian  of  Fund  assets  and  as 
the  Fund's  transfer,  dividend  disbursing 
and  shareholders'  servicing  agent.  For 
these  services  which  it  renders  to  the 
Fund,  AmeriTrust  receives  a  monthly  fee 
at  an  annual  rate  of  .25%  of  the  average 
daily  net  assets  of  the  Fund.  The 
applicant  represents  that  it  receives  no 
other  consideration  or  benefits  from  the 
Fund. 

4.  Fund  shares  have  been  offered 
principally  to  prospiective  investors  who 
have  a  fiduciary,  custodial  or  agency 
relationship  with  AmeriTrust.  Thus,  the 
purchase  of  such  shares  would  not  be 
restricted  to  VEIBA  trusts  for  which 
AmeriTrust  acts  as  trustee,  custodian 
and/or  investment  manager.  Shares  of 
the  Fund  may  be  purchased  or  redeemed 
on  a  daily  basis.  A  purchaser  does  not 
pay  any  sales  charge  or  redemption  fee 
to  the  Fund  or  AmeriTrust  upon 
purchase  or  redemption  of  Fund  shares. 
Such  prospective  purchasers  receive  a 
prospectus  from  the  Fund  and  are 
entitled  to  vote  all  Fund  shares  held  by 
them. 

5.  The  applicant  represents  that, 
currently,  the  only  cash  management 
system  available  to  the  VEBA's  is 
manually  operated,  and  requires  a  $1000 
minimum  investment,  which  may  require 
a  VEBA  to  hold  cash  uninvested  for 
several  days.  Use  of  the  Fund  would 
enable  virtually  all  cash  in  a  VEBA  to  be 
invested  daily.  In  addition,  when  cash  is 
received  into  a  VEBA  currently,  it 
generally  remains  uninvested  for  at  least 
one  day  until  an  investment  transaction 
is  executed.  Use  of  the  Fund  would 
enable  these  assets  to  be  immediately 
invested  via  the  automatic  sweep  and 
therefore  provide  an  immediate  return. 

6.  The  apphcant  represents  that  a 
VEBA  which  elects  to  participate  in  the 
Fund  will  have  cash  in  the  VEBA 
automatically  swept  into  the  Fund, 
down  to  the  nearest  $1.00.  on  a  daily 
basis,  in  order  to  have  all  of  the  VEBA's 
funds  invested  at  ail  times.  AmeriTrust 
has  no  discretion  with  respect  to  the 
timing  within  the  day  of  the  sweep 
either  into  or  out  of  the  Fund.  The 
applicant  also  represents  that  the  use  of 
such  sweep  arrangements  is  customary' 
in  the  banking  industry. 

7.  The  apphcant  represents  that  in 
those  cases  in  which  AmeriTrust  is  a 
custodian  or  directed  trustee  for  a 
VEBA.  a  fiduciar>'  for  the  VESA, 
independent  of  AmenTrust,  will  receive 
a  current  prospectus  which  describes 
the  Fund,  the  services  provided  by 
AmeriTrust  and  the  fees  paid  to 
AmeriTrust.  The  decision  to  invest 
would  be  made  solely  by  the 
independent  fiduciary.  AmeriTrust  will 
continue  to  receive  its  standard 


custodial  fees  for  the  VEBA  assets 
invested  in  the  Fund. 

8.  In  the  situation  where  AmeriTrust 
exercises  discretionarj-  investment 
authority  with  respect  to  a  \'EBA.  a 
fiduciarj'  of  the  VEBA  unaffiliated  with 
AmeriTrust  would  also  receive  a 
prospectus,  including  fees  paid  to 
AmeriTrust.  before  the  investment  was 
made.  AmeriTrust  would  not  place  any 
VEBA  assets  in  the  Fund  unless  this 
independent  fiduciarv'  approved  the 
investment  in  advance.  In  this  sitiuation, 
AmeriTrust  will  not  charge  the  'VTEBA  its 
investment  management  fee.  which  is 
also  an  annual  fee  of  .25%  of  assets 
managed,  with  respect  to  VEBA  assets 
invested  in  the  Fund  for  the  entire 
period  of  such  investment. 

9.  The  applicant  represents  that 
increases  m  fees  paid  to  AmenTrust  by 
the  Fund  would  be  disclosed  m  a  new 
prospectus  issued  by  the  Fund  prior  to 
additional  sales  and  purchases.  In 
addition,  if  AmeriTrust's  fee  from  the 
Fund  were  increased,  AmeriTrust  would 
reduce  by  an  additional  corresponding 
amount  its  management  fee  charged  to 
the  accounts  for  which  it  exercises 
investment  discretion. 

10.  In  summary,  the  applicant 
represents  that  the  proposed  transaction 
satisfies  the  cnteria  of  section  408(a) 
because:  (a)  The  decision  whether  to 
invest  in  the  Fund  will  be  made  for  each 
VEBA  by  a  fiduciary  of  the  VEBA 
independent  of  AmeriTrust  and  only 
after  a  full  disclosure  of  the  fees 
received  by  AmeriTrust:  (b)  the 
investment  of  VEIBA  assets  in  the  Fund 
will  enable  those  assets  to  be  fully 
invested  on  a  daily  basis:  and  (c)  the 
Fund  is  the  only  available  means  for 
AmeriTrust  to  provide  for  the  daily 
investment  of  all  of  the  assets  of  the 
VEBA's. 

For  Further  Information  Contact: 
David  Lurie  of  the  Department, 
telephone  (202)  8194.  (This  is  not  a  toll- 
free  number  ] 

Gaines  and  Derden  Enterprises,  Inc. 
Pension  Plan  (the  Pension  Plan)  and 
Gaines  and  Derden  Enterprises,  Inc. 
Retirement  Plan  (the  Retirement  Plan; 
collectively,  the  Plans)  Located  in  Little 
Rock,  Arkansas 

(Application  No.  0-8940  and  E>-^941] 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  FR 
18471,  April  28.  1975).  If  the  exemption  is 
granted,  the  restrictions  of  section 
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406(a).  406  (b)(1)  and  (b)(2)  of  the  Act 
and  the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code  shall  not  apply 
to  the  past  loan  (the  Loan)  by  the  Plans 
of  $215,000  to  Gaines  and  Derden 
Enterprises.  Inc.  (the  Employer),  a  party 
in  interest  with  respect  to  the  Plans, 
provided  the  terms  of  the  Loan  were  and 
remain  at  least  as  favorable  to  the  Plans 
as  an  arm's  length  transaction  with  ^n 
unrelated  party. 

Effective  Date:  If  granted,  this 
exemption  will  be  effective  November  1. 
1986. 

Summary  of  Facts  and  Representations 

1.  The  Employer,  which  does  business 
under  the  trade  name  of  Davies  Electric 
Supply  Company,  is  a  closely-held 
corporation  that  is  incorporated  in  the 
State  of  Arkansas.  Fifty  percent  of  the 
Employer's  outstanding  shares  of  stock 
are  each  held  by  Messrs.  Charles  L. 
Gaines  and  William  R.  Derden  (Messrs. 
Gaines  and  Derden)  who  serve  as  the 
corporate  officers  and  directors  of  the 
Employer.  The  Employer  is  a  wholesale 
and  retail  distributor  of  a  myriad  of 
electrical  components  ranging  from 
basic  residential  materials  to  large 
commercial  project  tools  and  industrial 
programmable  controllers. 

2.  The  Plans,  which  share  common 
participants,  consist  of  the  Retirement 
Plan  and  the  Pension  Plan.  As  of  June  30. 
1986.  the  total  assets  of  the  Retirement 
Plan  were  $830,786.  On  that  same  date, 
the  total  assets  of  the  Pension  Plan  were 
$126,879.  The  trustees  of  the  Plans  and 
the  decision-makers  with  respect  to  the 
Plans"  investments  are  Messrs.  Gaines 
and  Derden. 

3.  An  exemption  is  requested  for  the 
past  Loan  of  $215,000  by  the  Plans  to  the 
Employer.  The  Loan  proceeds  are  being 
used  by  the  Employer  to  finance  the 
purchase  of  certain  real  property  (the 
Real  Property)  that  will  be  used  as  an 
addition  to  and  expansion  of  the 
Employer's  business.  The  Real  Property, 
which  consists  of  40,990  square  feet  of 
land  that  is  improved  with  a  building 
containing  6.700  square  feet  of  space,  is 
located  on  the  frontage  road  parallel  to 
Interstate  Highway  30  in  Southwest 
Little  Rock,  Pulaski  County,  Arkansas. 
The  Loan  was  allocated  between  the 
Plans  such  that  it  involved 
approximately  22  percent  of  the  assets 
of  the  Pension  Plan  and  22.5  percent  of 
the  assets  of  the  Retirment  Plan. 

4.  On  November  1, 1986,  the  first 
disbursement  of  the  Loan  was  made  in 
the  amount  of  $167,000.  This  amount 
was  evidenced  by  a  promissory  note 
and  secured  by  a  first  mortgage  on  the 
Real  Property.  Following  the  receipt  by 


the  Plans  of  a  $287,282  contribution  by 
the  Employer,  on  March  16. 1987  another 
disbursement  of  the  Loan  was  made  in 
the  amount  of  $48,000.  The  second 
disbursement  brought  the  total  Loan 
amount  up  to  $215,000. 

To  evidence  the  final  disbursement  of 
the  Loan,  the  promissory  note  was 
consolidated  into  a  new  note  in  the 
principal  amount  of  $211,789  to  reflect 
principal  payments  that  had  been 
debited  from  the  first  promissory  note. 
The  Loan  carries  interest  at  the  rate  of 
lO'A  percent  per  annum  and  it  is 
payable  in  monthly  installments  of 
principal  and  interest  in  the  amount  of 
$2,857  over  a  ten  year  period.  There  is 
no  penalty  for  acceleration  of  payments 
in  part  or  in  full.  Accordingly  to  the 
applicants,  all  payments  due  under  the 
promissory  note  have  been  timely  made. 
In  addition,  none  of  the  Loan  proceeds 
were  disbursed  until  Clinton  State  Bank 
(the  Bank)  of  Clinton,  Arkansas,  which 
serves  as  the  independent  fiduciary  for 
the  Plans  with  respect  to  the  Loan, 
determined  that  all  terms  and  conditions 
of  the  Loan  are  fullfilled  and  that  the 
Loan  was  in  the  best  interests  of  the 
Plans  and  their  participants  and 
beneficiaries. 

5.  The  Loan  is  secured  by  a  first 
mortgage  on  the  Real  Property  which 
had  an  appraised  value  of  $325,000  as  of 
September  17,  1986  according  to  an 
appraisal  report  prepared  by  Mr. 
Richard  A.  Stephens,  C.R.E.,  M.A.I..  an 
independent  appraiser  from  Little  Rock, 
Arkansas.  The  mortgage  has  been  filed 
contemporaneously  with  the  deed  with 
the  proper  state  authority  to  refiect  each 
Plan's  interest  in  the  collateral.  The 
mortgage  provides  that  the  Real 
Property  will  have  a  value  at  all  times 
which  equals  or  exceeds  150  percent  of 
the  outstanding  balance  of  the  Loan.  If 
the  value  of  the  Real  Property  should 
ever  fall  below  150  percent  of  the 
outstanding  balance  of  the  Loan,  the 
Bank  will  declare  the  entire  promissary 
note  immediately  due  and  payable.  In 
addition,  the  Real  Property  has  been 
insured  against  casualty  loss  and  the 
Plans  have  been  designated  as  the  loss 
payees  of  such  insurance. 

6.  As  stated  above,  the  Loan  is  being 
monitored  and  enforced  by  the  Bank  in 
the  capacity  of  the  independent 
fiduciary.  The  Bank  has  no  direct 
commercial  relationship  with  the    " 
Employer  or  its  principals  and  no 
principals  of  the  Employer  sit  on  the 
Board  of  Directors  of  the  Bank  or  vice 
versa. 

The  Bank  represents  that  it  has  more 
than  40  years  of  experience  in  banking 
and  trust  department  transactions.  The 
Bank  represents  that  it  has  consulted 
legal  counsel  regarding  the  duties. 


responsibilitips  and  liabilities  that  are 
imposed  on  a  fiduciary  under  the  Act 
and  it  asserts  that  it  understands  and 
acknowledges  these  duties, 
responsibilities  and  liabilities  in  acting 
as  a  fiduciary  with  respect  to  the  Plans. 

The  Bank  represents  that  the  Loan 
was  and  remains  in  the  best  interests  of 
the  Plans  and  their  participants  and 
beneficiaries  because  the  terms  of  the 
Loan  compare  favorably  with  the  terms 
of  similar  transactions  between 
unrelated  parties.  Indeed,  the  Bank 
states  that  it  would  have  made  a  similar 
loan  to  the  Employer  at  an  interest  rate 
of  9'/2  percent  which  is  one  percent  less 
than  the  rate  being  charged.  The  Bank 
also  represents  that  the  Loan  was  an 
appropriate  and  profitable  investment 
for  the  Plans  because  the  Plans  are 
receiving  a  higher  than  market  yield 
from  the  Loan  than  they  would  from 
other  investments.  In  addition,  the  Bank 
states  that  it  examined  the  terms  and 
conditions  of  the  Loan  at  the  time  of  its 
making  as  well  as  the  appraisal  of  the 
Real  Property  and  it  determined  that  the 
Loan  was  an  appropriate  and  suitable 
investment  for  the  Plans  and  their 
participants  and  beneficiaries. 

The  Bank  also  states  that,  at  the  time 
of  the  initial  Loan  disbursement,  it 
examined  the  Plans'  overall  investment 
portfolio,  considered  the  liquidity 
requirements  of  the  Plans,  examined  the 
diversification  of  the  Plans'  assets  in 
light  of  the  Loan  and  considered 
whether  the  Loan  complied  with  the 
Plan's  investment  objectives  and 
policies.  In  addition  to  monitoring  the 
Loan  on  behalf  of  the  Plans,  the  Bank 
states  that  it  will  take  any  actions  that 
are  necessary  and  proper  to  safeguard 
the  interests  of  the  Plans  and  their 
participants  and  beneficiaries. 

7.  In  summary,  the  applicants 
represent  that  the  Loan  satisfies  the 
statutory  criteria  for  an  exemption  under 
section  408(a)  of  the  Act  because:  (a) 
The  Bank,  which  monitors  and  enforces 
the  Loan  on  behalf  of  the  Plans  as  the 
independent  fiduciary,  has  determined 
that  the  Loan  was  in  the  best  interests  of 
the  Plans  and  their  participants  and 
beneficiaries  at  the  time  the  Loan  was 
made;  (b)  the  Loan  is  secured  by  a  first 
mortgage  on  the  Real  Property  having  a 
fair  market  value  in  excess  of  150 
percent  of  the  outstanding  balance  of 
the  Loan;  (c)  the  Bank  will  ensure  that 
the  Real  Property  remains  at  least  equal 
to  150  percent  of  the  outstanding 
principal  balance  of  the  Loan  or  declare 
the  entire  promissory  note  immediately 
due  and  payable  if  such  level  is  not 
maintained;  (d)  the  terms  of  the  Loan 
generate  a  higher  rale  of  return  to  the 
Plans  than  they  could  receive  from  other 
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investments  with  independent  third 
parties;  and  (e)  the  Bank  has  determined 
that  it  would  have  made  a  similar  loan 
to  the  Employer  as  that  made  by  the 
Plans  at  a  lesser  rate  of  interest  than  the 
rate  being  charged  by  the  Plans. 

For  Further  Information  Contact:  Ms. 
Jan  D.  Broady  of  the  Department, 
telephone  (202)  523-6196.  (This  is  not  a 
toll-free  number.) 

Carlisle  Motors,  Inc.  Profit  Sharing  Plan 
(the  Plan)  Located  in  Clearwater,  Florida 

(Apptication  No.  D-e992| 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  FR 
18471,  April  28,  1975).  If  the  exemption  is 
granted  the  restrictions  of  section  406(a), 
406  (b)(1)  and  {b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)  (A)  through  (E)  of  the 
Code  shall  not  apply  to  the  cash  sale  of 
a  parcel  of  real  property  by  the  Plan  to 
Carlisle  Motors,  Inc.  (the  Employer)  for 
$2,075,000  in  cash,  provided  that  the 
terms  of  the  transaction  were  not  less 
favorable  to  the  Plan  than  those 
obtainable  in  an  arm's-length 
transaction  with  an  unrelated  party  at 
the  time  the  transaction  was 
consummated. 

Effective  Date:  This  proposed 
exemption,  if  granted,  will  be  effective 
December  13, 1984. 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  profit  sharing  plan 
with  89  participants  as  of  December  31, 
1984  and  net  assets  of  $2,929,563  as  of 
December  31. 1983.  The  Plan's  trustee  is 
the  First  National  Bank  of  Clearwater 
(the  Trustee).  The  Employer,  a  Florida 
Corporation,  is  a  Lincoln-Mercury 
dealership  established  in  1948. 

2.  In  March  1969,  the  Plan  purchased  a 
parcel  of  improved  real  property  located 
at  2085  Gulf  to  Bay  Boulevard, 
Clearwater,  Florida  (the  Property)  from 
Mr.  Grover  C.  Eldridge  for  $412,000.  The 
Property  contains  approximately  six 
acres  and  is  improved  by  the  Employer's 
car  dealership.  The  Plan  has  leased  the 
Property  to  the  Ejnployer  on  a  continual 
basis  since  April  1, 1969  (the  Lease).'* 


*  The  mpplicani  represents  that  the  L«ate 
qualifted  for  relief  under  the  Iransilioaal  rules 
provided  under  section  414  of  Ihe  Act  In  this 
proposed  exemption  the  Departmenl  expresses  no 
opinion  as  lo  the  applicability  of  section  414  oF  the 
Act  to  the  (.ease. 


3.  The  apphcant  was  informed  by 
legal  counsel  that  the  Lease,  beginning 
)uly  1. 1984.  cotdd  be  considered  to  be  a 
prohibited  transaction.  In  order  to 
extricate  itself  from  the  prohibited  lease, 
the  Plan  decided  to  sell  the  Property.* 
The  Trustee  had  the  Property  appraised 
by  Mr.  Bert  F.  Fmch.  |r.,  (Mr."  Finch), 
M.A.I,  of  Forgarty  &  Finch,  Inc.  Real 
Estate  Appraisers  of  St.  Petersburgh, 
Florida.  Mr.  Finch  appraised  the 
Property  as  having  a  fair  market  value 
of  Sl.SOaOOO  as  of  September  20, 1984. 

4.  The  Trustee  listed  the  Property  with 
Lee  Arnold  A  Associates.  Inc.  the  largest 
commercial  real  estate  brokerage  firm  in 
Pinellas  County.  Florida  and  with  the 
Clearwater  office  of  Merrill-Lynch 
Realty,  Inc.  The  brokers  were  advised. 
on  October  25. 1984,  that  because  of  the 
necessity  of  correcting  the  prohibited 
transaction  as  quickly  as  possible  that 
all  offers  had  to  be  received  no  later 
than  November  24, 1984.  with  a  closing 
date  no  later  than  December  31, 1984. 
No  offers,  however,  were  forthcoming 
from  the  real  estate  brokers,  whereupon 
the  Plan  decided  lo  accept  an  offer  from 
the  Employer  to  purchase  the  Property. 

5.  On  December  13. 1984  the  Plan  sold 
the  Property  to  the  Employer  for  its 
appraised  value  of  $1,800,000  in  cash, 
plus  an  additional  $25,000  covering  all 
costs  associated  with  the  transaction. 
Further,  and  as  an  addition  to  the 
purchase  price,  the  Employer  pursuant 
to  negotiations  with  the  Trustee,  paid 
the  Plan  an  additional  reimbursement 
totaling  $250,000  to  compensate  the  Plan 
for  recent  capital  improvements  made  to 
the  Property. 

6.  In  summary,  the  applicant 
represents  that  the  transaction  safisfied 
the  statutory  criteria  of  section  408(a)  of 
the  Act  because: 

(a)  It  was  a  one  time  transaction  for 
cash; 

(b)  All  costs  of  sale  were  paid  by  the 
Employer 

(c)  The  sale  terminated  an  existing 
prohibited  transaction; 

(d)  The  Plan  received  the  appraised 
value  for  the  Property;  and 

(e)  The  Plan's  Trustee  determined  that 
the  transaction  was  appropriate  and 
suitable  for  the  Plan. 

For  Further  Information  Contact:  Alan 
H.  Levitas  of  the  Department,  telephone 
(202)  523-8194.  (This  is  not  a  toll-free 
number.) 

Benno,  Inc.  Profit  Sharing  Plan  and 
Trust  (the  Plan)  Located  in  Bloomingtoa, 
Minnesota 

[Application  No  D-7039] 


'  TV  applicant  has  sjfreed  to  pay  any  exase 
taxes  which  may  be  found  to  be  due  on  the  Lease. 


Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  FR 
18471,  April  28, 1975).  If  the  exemption  is 
granted,  the  restrictions  of  sections 
406(a)  and  406(b)  (1)  and  (2)  of  the  Act 
and  the  sanctions  resultmg  from  the 
applicatjon  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code,  shall  not  apply 
to  loans  of  money  from  the  Plan  to 
Bermo,  Inc.  (the  Employer),  the  sponsor 
of  the  Plan,  and  to  the  personal 
guarantee  of  the  loans  by  a  party  in 
interest  with  respect  to  the  Plan, 
provided  the  terms  of  the  loans  are  at 
least  as  favorable  as  the  Plan  could 
obtain  in  an  arm's-length  transaction 
with  an  unrelated  party. 

Summary  of  Facts  and  Representatives 

1.  The  Plan  is  a  defined  contribution 
plan  having  37  participants  and  total 
assets  of  $1,645,910  as  of  September  30, 
1986.  The  Employer  is  a  closely  held 
corporation  engaged  primarily  in  the 
metal-stamping  business  The  Employer 
serves  as  the  Plan  administrator.  The        ' 
Richfield  Bank  and  Trust  Co.  of  < 
Richfield,  Minnesota  is  the  trustee  (the 
Trustee)  of  the  Plan. 

2.  The  Department  granted  a  previous 
exemption  (Prohibited  Transaction 
Exemption  (PTE)  82-9,  47  FR  2432, 
January  15, 1982)  to  permit  loans  of 
money  (the  Exempt  Loans)  from  the  Plan 
to  the  Employer.  Under  the  exemption, 
the  Plan  could  make  loans  on  a  recurring 
basis  to  the  Employer  for  a  period  of  five 
years.  The  proceeds  from  the  Exempt 
Loans  were  used  by  the  Employer  for 
purchases  of  machinery  and  equipment. 
Each  loan  was  collateralized  by  a 
promissory  note  and  a  security 
agreement,  and  had  a  first  lien  on  the 
purchased  machinery  or  equipment  and 
in  addition  was  collateralized  by 
specific  equipment  or  assets  owned  by 
the  Employer  At  all  times  each  Exempt 
Loan  was  collateralized  in  an  amount 
not  less  than  150  percent  of  the 
outstanding  balance  of  the  Exempt 
Loan.  The  maximum  length  of  any  loan 
was  48  months  and  the  interest  rate  was 
one  percent  above  the  prevailing  prime 
rate  of  the  Trustee.  The  balances  on  all 
Exempt  Loans  together  made  under  the 
exemption  at  all  times  were  not  to 
exceed  25  percent  of  the  market  value  of 
the  assets  of  the  Plan.  An  independent 
Plan  fiduciary,  the  Western  Bank  and 
Trust  Co.  of  Marshall.  Minnesota  acts  to 
certify  that  each  loan  was  an 
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appropriate  investment  for  the  Plan.  The 
outstanding  balance  of  Exempt  Loans 
made  under  PTE  82-9  was  $182,115  as  of 
January  15, 1987. 

3.  The  Plan  now  proposes  to  make 
loans  of  money  (the  1987  Loans)  to  the 
Emijloyer  over  a  new  five-year  period. 
The  aggregate  amount  of  outstanding 
loans,  including  any  balances  remaining 
on  the  Exempt  Loans  made  pursuant  to 
PTE  82-9.  will  not  at  any  time  exceed  25 
percent  of  the  total  assets  of  the  Plan. 
The  five-year  period  will  begin  on  the 
date  the  grant  of  the  exemption  for  the 
proposed  transactions  is  published  in 
the  Federal  Register.  Subsequent  to  the 
expiration  of  the  proposed  exemption, 
the  Plan  may  continue  to  hold  the  loans, 
provided  they  were  entered  into  during 
the  five-year  period.  The  proceeds  from 
the  1987  Loans  will  be  used  by  the 
Employer  to  purchase  plant  equipment 
and  machinery  (the  Equipment).  F^ch 
item  of  Equipment  purchased  through 
the  1987  Loans  will  be  a  new  item  of 
equipment.  The  maximum  term  of  any 
loan  will  be  48  months.  The  interest  rate 
on  the  1987  Loans  will  be  set  at  a  rate  of 
at  least  one  percent  over  the  prevailing 
prime  rate  of  the  Trustee.  Each  loan  will 
be  personally  guaranteed  by  Fred 
Berdass  (Berdass),  the  principal 
shareholder  of  the  Employer,  as  to  both 
principal  and  interest. 

4.  Each  1987  Loan  will  be 
collateralized  by  a  promissory  note  of 
the  Employer  and  a  security  agreement, 
which  will  be  duly  perfected  in 
accordance  with  Minnesota  law.  Each 
loan  will  create  a  first  lien  on  the 
Equipment  and  will  also  be 
collateralized  by  other  equipment  or 
assets  owned  by  the  Employer,  such  that 
at  all  times  each  loan  will  be 
collateralized  in  an  amount  equal  to  at 
least  175  percent  of  the  outstanding 
balance  of  the  loan.  No  loan  will  exceed 
80  percent  of  the  purchase  price  of  the 
Equipment  financed,  excluding  tax  and 
transportation  costs.  The  Employer  will 
adequately  insure  both  the  Equipment 
and  any  other  collateral  supporting  the 
loans  against  fire  and  other  hazards. 
The  Plan  will  be  a  named  insured  in  the 
policies  insuring  the  Equipment  which 
serves  as  collateral  for  the  1987  Loans. 

5.  The  First  American  Trust  Co.  of 
Minnesota,  located  in  Marshall, 
Minnesota  (the  Bank)  will  serve  as  the 
independent  fiduciary  with  respect  to 
the  proposed  transactions.  The  Bank  is  a 
successor  to  the  Western  Bank  and 
Trust  Co.,  the  independent  fiduciary 
named  in  PTE  82-9.  The  Employer 
represents  that  the  Bank  is  independent 
of  the  Employer  and  that  the  Bank  will 
operate  with  complete  discretion  with 
respect  to  the  proposed  transactions. 


The  Bank  will  make  an  independent 
determination  that  each  proposed  1987 
Loan  will  be  an  appropriate  investment 
for  the  Plan  and  that  the  terms  of  each 
loan  are  at  least  equal  to  those  which 
the  Plan  could  receive  in  a  similar 
transaction  with  an  unrelated  party. 
Further,  the  Bank  states  that  its 
affiliated  commercial  bank  would  be 
willing  to  lend  to  the  Employer  on  the 
same  terms  as  those  set  forth  in  the 
application.  The  Bank  will  be 
responsible  for  determining  the 
appropriate  collateral  for  each  1987 
Loan,  for  monitoring  the  payments  on 
the  loans,  and  for  enforcing  the  terms 
and  conditions  of  the  loans  on  the  Plan's 
behalf.  The  Bank  will  bring  suit  or  other 
appropriate  process  against  the 
Employer  in  the  event  of  any  default  on 
the  part  of  the  Employer.  In  this  regard, 
the  Bank  will  have  the  right  to  enforce 
full  collection  of  the  1987  Loans.  The 
Bank  represents  that  it  has  reviewed  the 
personal  financial  statements  of  Berdass 
and  that  it  believes  Berdass  possesses 
the  financial  ability  to  personally  assure 
repayment  of  each  1987  Loan.  The  Bank 
states  that,  in  its  opinion,  the  1987  loans 
are  appropriate  investments  for  the  Plan 
and  are  in  the  best  interests  of  the  Plan's 
participants  and  beneficiaries.  The  Bank 
certifies  that  all  payments  of  principal 
and  interest  on  the  Exempt  Loans 
entered  into  under  PTE  82-9  have  been 
received  timely  and  in  full  and  that  all 
other  terms  of  the  exemption  have  been 
met. 

6.  In  summary,  the  applicant 
represents  that  the  proposed 
transactions  will  satisfy  the  statutory 
criteria  of  section  408(a)  of  the  Act 
because:  (1)  The  Bank,  an  independent 
fiduciary  of  the  Plan,  certifies  that  the 
transactions  are  in  the  best  interests  of 
the  Plan  and  that  the  terms  of  the  loans 
are  commercially  reasonable:  (2)  each 
1987  Loan  will  be  secured  by  a 
promissory  note  of  the  Employer  and  a 
perfected  security  agreement:  (3)  each 
1987  Loan  will  create  a  first  lien  on  the 
Equipment  being  purchased  through  the 
note  and  will  be  collateralized  at  all 
times  in  an  amount  equal  to  at  least  175 
percent  of  the  outstanding  balance  of 
the  loan:  (4)  each  loan  will  be  personally 
guaranteed  by  Berdass;  (5)  all  payments 
under  the  Exempt  Loans  from  the  Plan 
to  the  Employer  made  pursuant  to  PTE 
82-9  have  been  received  timely  and  in 
full:  (6)  in  the  event  of  any  default,  the 
Bank  will  have  the  right  to  enforce  full 
collection  of  the  1987  Loans;  and  (7)  the 
Bank  represents  that  its  affiliate  would 
be  willing  to  make  loans  on  the  same 
terms  as  the  1987  Loans  to  the  Employer. 

For  Further  Information  Contact:  Paul 
Kelty  of  the  Department,  telephone  (202) 


523-8196.  (This  is  not  a  toll-free 
number.) 

Iron  Workers  Local  No.  25  Pension  Fund 
(the  Plan)  Located  in  Birmingham, 
Michij^an 

[Application  No.  D-2090| 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  7S-1  (40  F'R 
18471,  April  28.  1975).  If  the  exemption  is 
granted  the  restrictions  of  section  406(a) 
and  406(b)(1)  and  (b)(2)  of  the  Act  and 
the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code  shall  not  apply 
to  the  proposed  cash  purchase  of  a 
certain  parcel  of  land  by  the  Plan  from 
Local  No.  25,  International  Assocation 
of  Bridge,  Structural  and  Ornamental 
Iron  Workers.  AFL-CIO  (the  Union),  a 
party  in  interest  with  respect  to  the  Plan, 
provided  the  terms  of  the  transaction 
are  at  least  as  favorable  to  the  Plan  as 
those  the  Plan  could  obtain  in  a  similar 
transaction  with  an  unrelated  party. 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  defined-benefit. 
multiemployer  pension  plan  maintained 
under  a  collective  bargaining  agreement 
between  the  Union  and  three  employer 
associations,  as  well  as  individual 
agreements  with  various  other 
employers  of  iron  workers.  As  of 
November  24, 1986.  the  Plan  covered 
approximately  3.683  participants.  Its 
total  assets  were  valued  at  $186,401,015 
as  of  April  30, 1986.  The  Plan  is 
administered  by  a  joint  board  of 
employer  and  Union  trustees  (the 
Trustees)  with  equal  representation, 
who  are  designated  as  named 
fiduciaries  for  purposes  of  section 
402(a)(1)  of  the  Act  and  whose  duties 
include,  among  others,  making 
investment  decisions  for  the  Plan.  The 
trustees  also  serve  as  trustees  of  related 
funds:  the  Iron  Workers  Health  Fund  of 
Eastern  Michigan,  the  Iron  Workers 
Local  No.  25  Vacation  Pay  Fund,  and  the 
Iron  Workers  Apprenticeship  Fund  of 
Eastern  Michigan  (collectively,  the 
Related  Funds),  none  of  which  is  a  party 
in  interest  with  respect  to  the  Plan, 
according  to  the  applicants.  Three  of  the 
Trustees — James  Horvath,  Norman 
Wood,  and  Harold  Cooper — are  also 
officers  of  both  the  Union  and  its  wholly 
owned,  nonprofit  corporation,  the 
Bridge.  Structural  and  Ornamental  Iron 
Workers.  Local  25.  Labor  Temple  (the 


Labor  Temple),  which  was  established 
in  1942  to  hold  title  to  real  estate  for  the 
benefit  of  the  Union. 

2.  The  Trustees  have  appointed  and 
authorized  Mr.  M.E.  Woodbeck  to  act  as 
independent  fiduciary  and  Special 
Trustee  to  negotiate  and  oversee  the 
proposed  transaction.  In  this  capacity, 
Mr.  Woodbeck  will  act  as  the  sole 
representative  of  the  Plan.  Mr. 
Woodbeck  is  also  a  Management 
Trustee,  appointed  by  the  signatory 
employer  associations  to  the  collective 
bargaining  agreement,  and  chairman  of 
the  board  of  trustees  for  the  Plan  and  for 
each  of  the  Related  Funds.  The 
applicants  represent  that  Mr. 
Woodbeck's  tenure  in  these  positions  is 
in  no  way  controlled  or  affected  by  the 
Union  or  its  officers.  Mr.  Woodbeck 
represents  that  he  has  no  relatonship 
whatsoever  with  the  officers,  agents,  or 
representatives  of  the  Union  and  that  he 
has  no  business  dealings,  debt 
relationships,  or  family  relationship  with 
the  Union  or  its  principals.  He  states 
that  he  has  been  associated  as  a 
Management  Trustee  with  funds  subject 
to  the  Act  for  more  than  ten  years  and 
that  he  understands  and  acknowledges 
his  duties,  responsibilities,  and 
liabilities  under  the  Act  in  acting  as  a 
fiduciary  with  respect  to  the  Plan.  He 
agrees  to  monitor  the  proposed  purchase 
and  to  take  any  appropriate  actions  to 
safeguard  the  interests  of  the  Plan. 

3.  On  or  about  May  8, 1986,  the  Union 
purchased  approximately  5.97  acres  of 
real  estate  located  in  a  commercial 
industrial  park  in  the  City  of  Novi, 
County  of  Oakland,  Michigan  (the  Union 
Property).  The  Union  Property  was 
purchased  from  Suilivan/Thorpe 
Investments,  a  Michigan  co-partnership, 
and  the  total  purchase  price  of  the 
Union  Property  was  $250,000.00.  The 
applicants  state  that  Sullivan/Thorpe 
Investments  is  not  a  party  in  interest 
with  respect  to  the  Plan  and  has  no 
relationship  to  the  Union,  the  Plan,  or 
any  of  the  Related  Funds.  The  Union 
Property  is  held  by  the  Labor  Temple  for 
the  Union,  which  plans  to  construct  a 
union  hall  on  the  Union  Property, 

4.  The  Plan  wishes  to  purchase 
approximately  .85  acres  of  land 
comprising  part  of  the  Union  Property  to 
build  a  free-standing  benefit  fund 
administrative  office  building  which  will 
be  occupied  by  the  Plan  and  the  Related 
Funds  and  which  will  be  adjacent  to  the 
union  hall.* 


5.  The  land  which  the  Plan  wishes  to 
purchase  (the  Land)  is  vacant  industrial- 
zoned  land,  .85  acres  or  37.026  square 
feet  in  size,  located  on  Trans  X  Drive, 
approximately  Vi  mile  south  of  Grand 
River  Avenue  and  1  Vz  miles  south  and 
east  of  Novi  Road,  in  Novi.  Michigan. 
Mr.  Edward  J.  McDonnell,  of  the  Edward 
J.  McDonnell  Appraisal  Company,  has 
appraised  the  fair  market  value  of  the 
land  as  S63.000.00  as  of  July  10, 1986.  Mr. 
McDonnell,  who  has  over  16  years 
experience  as  an  independent  fee 
appraiser  and  over  31  years  of  combined 
real-estate  and  appraisal  experience, 
certifies  that  he  has  no  personal  interest 
or  bias  with  respect  to  the  Land  or  the 
parties  involved.  The  applicants 
represent  that  Mr.  McDonnell  has  no 
past  relationship  with  any  of  the  parties 
to  the  proposed  transaction,  has  never 
performed  appraisal  ser\'ices  for  the 
Union,  and  has  never  performed  such 
services  or  been  involved  in  real-estate 
transactions  with  any  of  the 
Management  or  Union  Trustees.  Mr. 
McDonnell  states  that  although  the 
highest  and  best  use  of  the  land  is  light 
industrial  development  its  location  in 
an  industrial  zoned  area  is  not 
unreasonable  in  view  of  its  proposed 
use  for  an  office  structure 

6.  The  purchase  price  paid  by  the 
Union  for  tne  Union  Property  in  May  of 
1986  amounted  to  $41,876.05  per  acre. 
The  Union  has  agreed  to  sell  the  Land  to 
the  Plan  at  the  same  price  per  acre, 
resulting  in  a  cost  of  $35,595.00  to  the 
Plan  for  the  Land.  The  proposed 
purchase  will  be  wholly  paid  in  cash 
and  will  include  prorated  taxes  and 
other  minimal  costs  incurred  to  close 
properly  and  to  have  all  the  necessary 
documents  recorded  to  protect  the 
interests  of  the  respective  parties.  The 
Plan  will  pay  no  real-estate 
commissions  in  connection  with  the 
proposed  purchase.  The  proposed 
purchase  price  represents  approximately 
57%  of  the  Land's  fair  market  value  as 
appraised  by  Mr.  McDonnell  (see 
preceding  paragraph)  and  will  not 
exceed  the  Land's  fair  market  value  as 
of  the  date  the  purchase  is 
consummated,  according  to  the 
applicants. 

7.  The  Plan  and  the  Union  have 
entered  into  a  purchase  agreement 
setting  forth  the  terms  and  conditions  of 
the  proposed  purchase,  which  has  been 
made  contingent  upon  (a)  receiving  an 
administrative  exemption  covering  the 


proposed  purchase  and  (b)  receiving  a 
favorable  analysis  of  the  proposed 
purchase  as  it  relates  to  the  Plan's 
liquidity,  diversity,  and  total  overall 
management  of  its  assets.  The 
applicants  state  that  no  portion  of  the 
proposed  purchase  price  has  yet  been 
paid  to  the  Union.  The  Plan  has  also 
hired  an  architect  to  provide  the  Plan 
with  a  building  concept  and  estimated 
or  projected  building  cost  to  erect  the 
administrative  office  building.  The 
architect.  Lee  Mamola  &  Associates,  of 
Novi.  Michigan,  is  the  same  architect 
employed  by  the  Union  for  the  design 
and  construction  management  of  the 
proposed  union  hall  on  the  Union 
Property.  After  the  proposed  purchase  is 
consummated,  the  Plan  will  hire 
contractors  to  erect  the  proposed  one- 
story  administrative  office  building.' 

8.  The  financial  analysis  referred  to  in 
the  preceding  paragraph  was  performed 
by  the  Plan's  auditor,  Ernst  &  Whinney, 
which  has  no  relationship  to  the  Union, 
whose  financial  statements  are  prepared 
by  the  accounting  firm  of  Berkey,  Laws 
&  Berkey,  of  Harper  Woods,  Michigan. 
Ernst  &  Whinney's  analysis,  dated 
September  30, 1986  (the  Analysis)  covers 
a  financial  analysis  of  the  fair  market 
value  of  the  Land,  the  impact  of  the 
proposed  purchase  on  the  Plan's 
liquidity,  a  comparative  analysis  of 
continuing  to  lease  as  opposed  to 
constructing  administrative  offices,  and 
the  effect  of  the  proposed  purchase  on 
certain  requirements  of  the  Act.  The 
Analysis  concludes  that  the  proposed 
purchase  price  is  indeed  a  fair  price  for 
the  Land  as  it  is  well  below  the  Land's 
appraised  fair  market  value.  The 
Analysis  also  determines  that  the 
proposed  purchase  and  construction  of 
the  administrative  office  building  will 
not  jeopardize  either  the  Plan's  ability  to 
pay  benefits  to  participants  and 
beneficiaries  or  the  Plan's  short-term 
cash  requirements.  In  analyzing  the 
lease  versus  buy  alternative,  the 
Analysis  indicates  that  the  proposed 
purchase  and  building  construction 
would  yield  a  7.36%  rate  of  return  to  the 
Plan,  exceeding  the  Plan's  target  rate  of 
7%.  Finally,  the  Analysis  shows  that 
5.31%  of  the  Plan's  net  assets  will  be 
invested  in  real  property  if  the  proposed 
purchase  is  made.  The  Plan's  current 
real-estate  holdings,  constituting  4.97% 
of  its  net  assets,  are  in  the  form  of 
monies  desposited  in  the  National  Bank 
of  Washington's  Multi-Employer 


*  The  Department  notes  that  the  aharinji  of  office 
space  by  the  Plan  and  the  Related  Funds  would  be 
prohbiled  under  section  406(b)(2)  of  the  Act  if  at  the 
lime  of  such  shanng  any  of  the  trustees  of  the  Plan 
were  also  the  trustees  of  the  Related  Funds.  This 
proposed  exemption  does  not  cover  such  sharing. 


Further,  the  Department  expresses  no  opinion 
herein  as  to  the  application  of  Prohibited 
Transaction  Exemption  77-10.  42  FR  33918  [July  1, 
1977)  tu  such  sharing  or  at  to  the  application  of 
Bection  404(8)  of  the  Act  to  the  proposed 
construction  of  the  administrative  office  building. 


•  The  proposed  exemption  does  not  cover  the 
hiring  of  or  the  provision  of  services  by  either  the 
architect  of  the  construction  contractors.  Further, 
the  Department  expresses  no  opinion  herein  as  to 
the  application  of  section  40e(b)(2j  of  the  Act  to 
such  hiring  or  the  provision  of  such  services. 
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Property  Trust,  a  pooled  real-estate 
equity  Fund. 

9.  Mr.  Woodbeck  has  determined  that 
in  light  of  the  independent  appraisal  of 
the  Land  (see  5,  above)  and  of  the 
favorable  analysis  by  the  Plan's  auditor 
of  the  proposed  purchase  (see  8,  above), 
the  proposed  purchse  is  a  prudent 
investment  for  the  Plan  and  will 
ultimately  inure  to  the  benefit  of  the 
Plan  participants  and  beneficiaries.  He 
states  that  it  is  clear  from  the 
independent  appraisal  of  the  Land  that 
the  Plan  will  realize  an  immediate  profit 
on  its  investment  in  the  Land  in  light  of 
the  reasonable  purchase  price 
negotiated  for  the  Land.  In  addition,  the 
proposed  site  of  the  Plan  administrative 
offices  is  on  valuable  commercial  real 
estate  in  the  City  of  Novi,  Michigan, 
which  is  a  rapidly  growing  commercial 
and  residential  community  in  Oakland 
County,  Michigan.  Mr.  Woodbeck 
explains  that  the  proposed  purchase  will 
ultimately  enable  the  Plan  to  construct 
administrative  offices  adjacent  to  the 
union  hall  to  serve  better  the  needs  of 
the  Plan  participants  and  beneficiaries 
relating  to  benefit  and  claim  processing 
and  handling. 

Mr.  Woodbeck  asserts  that  the 
proposed  purchase  will  be 
administratively  feasible  because  the 
transaction  will  be  a  cash  purchase  and 
will  involve  a  proration  of  taxes  without 
the  necessity  of  paying  real-estate 
commissions  and  because  he  will  act  as 
the  Plan's  sole  representative,  thereby 
avoiding  any  conflict  of  interest  with  the 
Union  in  the  transaction.  He  explains 
that  the  proposed  purchase  will  benefit 
Plan  participants  and  beneficiaries  both 
from  an  investment  standpoint,  in  view 
of  the  financial  gain  the  Plan  will  realize 
upon  the  purchase,  and  from  an 
administrative  standpoint,  in  that  the 
purchase  will  afford  participants  and 
beneficiaries  convenient  access  to  the 
administrative  offices  of  the  Plan  and  all 
the  Related  Funds.  Finally,  Mr. 
Woodbeck  has  determined  that  the 
terms  and  conditions  of  the  proposed 
purchase  are  similar  to  the  terms  and 
conditions  of  similar  transactions 
between  unrelated  parlies.  This 
determination  is  based  upon  his  years  of 
experience  in  the  construction  industry 
and  upon  his  experience  in  running  and 
managing  a  major  corporation  which 
has  in  the  past  been  involved  in  similar 
land  purchase  transactions. 

10.  In  summary,  the  applicants 
represent  that  the  proposed  transaction 
satisfies  the  exemption  criteria  set  forth 
in  section  408(a)  of  the  Act  because:  (a) 
The  proposed  purchase  price  (which 
equals  the  same  price  per  acre  paid  by 
the  Union  to  acquire  the  Union  Property, 


which  mcludes  the  Land)  will  not 
exceed  the  Land's  fair  market  value  as 
of  the  date  the  purchase  is 
consummated;  (b)  the  fair  market  value 
of  the  Land  has  been  determined  by  a 
qualified  independent  appraiser  and 
greatly  exceeds  the  proposed  purchase 
price;  (c)  the  Plan's  auditor,  which  is 
unrelated  to  the  Union,  has  analyzed  the 
proposed  purchase  and  determined  that 
it  will  involve  a  very  small  percentage  of 
the  Plan's  assets,  it  will  not  jeopardize 
either  the  Plan's  ability  to  pay  benefits 
to  participants  and  beneficiaries  or  the 
Plan's  short-term  cash  requirements,  and 
that  it  will  be  fmancially  advantageous 
to  the  Plan  to  purchase  the  Land  and 
construct  an  administrative  office 
building  thereon;  (d)  Mr.  M.A. 
Woodbeck.  who  is  unrelated  to  the 
Union  (the  party  in  interest  in  the 
proposed  transaction)  and  who  has 
experienced  both  with  similar  land 
purchase  transactions  in  his  business 
career  and  also  with  the  Art's  fiduciary 
requirements  in  his  past  service  with 
funds  subject  to  the  Act.  has  been 
appointed  Special  Trustee  regarding  the 
proposed  purchase;  (e)  Mr.  Woodbeck 
has  determined  that  the  proposed 
purchase  would  be  a  prudent  investment 
of  Plan  assets  and  would  indure  to  the 
benefit  of  Plan  participants  and 
beneficiaries,  both  financially  and 
administratively,  for  the  reasons  stated 
in  9.  above;  and  (f)  Mr.  Woodbeck  will 
be  the  sole  representative  of  the  Plan 
with  respect  to  the  proposed  purchase, 
which  he  will  monitor,  taking  any 
appropriate  action  to  safeguard  the 
Plan's  interests. 

For  Further  Information  Contact:  Mrs. 
Mirian  Freund  of  the  Department, 
telephone  (202)  523-8194.  (This  is  not  a 
toll-free  number ) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve  a 
fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act.  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a]  of  the  Code  that  the  plan  must 


operate  for  the  exclusive  benefit  of  \he 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries: 

(2)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and/or  section  4975(c)(2)  of  the  Code, 
the  Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan:  and 

(3)  The  proposed  exemptions,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  of.  any  other 
provisions  of  the  Act  and/or  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
IS  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction. 

(4)  The  proposed  exemptions,  if 
granted,  will  be  subject  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete,  and 
that  each  application  accurately 
describes  all  material  terms  of  the 
transaction  which  is  the  subject  of  the 
exemption. 

Signed  at  Washington,  DC.  this  2nd  day  of 
lime.  1987, 
Elliot  I.  Daniel, 

Associate  Director  for  Regulations  and 
Interpretations.  Pension  and  Welfare  Benefits 
Administration.  U.S.  Department  of  Labor. 
IFF  Doc  87-12871  Filed  »-«-87;  8:45  am) 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  87-491 

NASA  Advisory  Council  (NAC),  Space 
Systems  and  Technology  Advisory 
Committee  (SSTAC);  Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 

AQENCV:  Notice  of  meeting. 

SUMMARV:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Pub. 
L.  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NASA  Advisory  Council,  Space  Systems 
and  Technology  Advisory  Committee, 
Ad  Hoc  Review  Team  on  Large  Space 
Structures. 

DATE  AND  TIME:  )une  25, 1987,  8:30  a.m. 
to  4:30  p.m.;  |une  26, 1987.  8:30  a.m.  to  1 
p.m. 


ADDRESS:  National  Aeronautics  and 
Space  Administration.  Federal  Building 
lOB,  Room  647,  600  Independence 
Avenue.  SW..  Washington.  DC  20546. 

FURTHER  INFORMATION  CONTACT:  Mr. 

C;harles  Blankenship,  Langley  Research 
Center,  National  Aeronautics  and  Space 
Administration,  Hampton,  VA  23665. 
804/865-2042 

SUPI^MENTARY  INFORMATION:  The  NAC 
Space  Systems  and  Technology 
Advisory  Committee  was  established  to 
provide  overall  guidance  and  direction 
to  the  space  technology  activities  in  the 
Office  of  Aeronautics  and  Space 
Technology  (OAST).  Special  ad  hoc 
subcommittees  are  formed  to  address 
specific  topics.  The  Ad  Hoc 
Subcommittee  on  Large  Space 
Structures,  chaired  by  Dr.  John 
Hedgepeth.  is  comprised  of  six 
members.  The  meeting  will  be  open  to 
the  public  up  to  the  seating  capacity  of 
the  room  (approximately  25  persons 
including  the  subcommittee  members 
and  other  participants). 
Type  of  Meeting:  Open. 

Agenda 

June  25.  1987 

8:30  a.m. — Briefing  on  Precision 
Reflector  Technology. 

1  p.m. — Briefing  on  Controls- 
Structures  Interaction. 

4:30  p.m. — Adjourn. 

June  26.  1987 

8:30  a.m. — Preparation  of  Report. 
1  p.m. — Adjourn. 
Richard  L.  Daniels. 

Advisory  Committee  Management  Officer. 
National  Aeronautics  and  Space 
Administration. 

May  28, 1987. 

|FR  Doc.  87-12793  Filed  5-4-87;  8:45  am) 
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NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Endowment  for  the 
Humanities;  Meeting 

summary:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463,  as  amended),  notice  is 
hereby  given  that  the  following  meeting 
of  the  Humanities  Panel  will  be  held  at 
the  Old  Post  Office,  1100  Pennsylvania 
Avenue,  NW,  Washington,  DC  20506: 
FOR  FURTHER  INFORMATION:  Stephen  j. 
McClear>',  Advisory  Committee 
Management  Officer.  National 
Endowment  for  the  Humanities. 
Washington,  DC  20506:  telephone  202/ 
786-0322, 

SUPPLEMENTARY  INFORMATION:  The 
proposed  meeting  is  for  the  purpose  of 


panel  review,  discussion,  evaluation  and 
recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  agency  by 
grant  applicants.  Because  the  proposed 
meeting  will  consider  information  that  is 
likely  to  disclose:  (1)  Trade  secrets  and 
commercial  or  financial  information 
obtained  from  a  person  and  privileged 
or  confidential;  (2)  information  of  a 
personal  nature  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy:  or  (3) 
information  the  disclosure  of  which 
would  significantly  frustrate 
implementation  of  proposed  agency 
action,  pursuant  to  authority  granted  me 
by  the  Chairman's  Delegation  of 
Authority  to  Close  Advisory  Committee 
Meetings  dated  January  15. 1987,  I  have 
determined  that  this  meeting  will  be 
closed  to  the  public  pursuant  to 
subsections  (c)(4).  (6)  and  (9)(B)  of 
section  552b  of  Title  5.  United  States 
Code. 

1.  Date:  June  22-23. 1987 
Time:  8:30  a.m.  to  5:00  p.m. 
Room:  430 

Program:  This  meeting  will  review 
Challenge  Grants  applications  for 
museums  and  historical  organizations, 
submitted  to  the  Office  of  Challenging 
Grants,  for  projects  beginning  after 
December  1. 1987. 
Stephen ).  McCleary. 

Advisory  Committee.  Management  Officer. 
[FR  Doc.  87-12817  Filed  6-4-87;  8:45  am) 
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Theater  Advisory  Panel  (National 
Resources  Section);  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463).  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Theater 
Advisory  Panel  (National  Resources 
Section)  to  the  National  Council  on  the 
Arts  will  be  held  on  June  24, 1987.  from 
9:00  a.m.-5:30  p.m.  in  room  M-07  of  the 
Nancy  Hanks  Center,  1100  Pennsylvania 
Avenue.  NW..  Washington,  DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  on  June  24,  1987  from  4:00 
p,m.-5:30  p.m.  The  topics  for  discussion 
will  be  guidelines  and  policy  issues. 

The  remaining  sessions  of  this 
meeting  on  June  24, 1987  from  9:00  a.m.- 
4:00  p.m.  are  for  the  purpose  of 
application  review.  In  accordance  with 
the  determination  of  the  Chairman 
published  in  the  Federal  Register  of 
February  13. 1980.  these  sessions  will  be 
closed  to  the  public  pursuant  to 


subsections  (c)(4),  (6)  and  9(b)  of  section 
552b  of  Title  5,  United  States  Code. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  for  Special  Constituencies, 
National  Endowment  for  the  Arts.  1100 
Pennsylvania  Avenue.  NW.. 
Washington,  DC  20506.  202/682-5532. 
TTY  202/682-5496  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Mr. 
John  H.  Clark.  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington. 
DC  20506,  or  call  202/682-5433. 
(una  20, 1987. 

|ohn  H.  Clark, 

Director,  Office  of  Council  and  Panel 
Operations.  National  Endowment  for  the  Arts. 
(FR  Doc.  87-12819  Filed  6-4-87:  8:45  am] 
BILUNG  CO0£  7537-0 1-M 


Visual  Arts  Advisory  Panel  (New 
Genres  Section):  Notice  of  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463).  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Visual  Arts 
Advisory  Panel  (New  Genres  Section)  to 
the  National  Council  on  the  Arts  will  be 
held  on  June  22-25. 1987,  from  9:00  a.m.- 
8:00  p.m.  and  June  26, 1987  from  9:00 
a.m.-6:00  p.m.  in  Room  716  of  the  Nancy 
Hanks  Center,  1100  Pennsylvania 
Avenue.  NW..  Washington.  DC  20506. 

This  meeting  is  for  the  purpose  of 
Panel  review,  discussion,  evaluation, 
and  recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  Agency  by 
grant  applicants.  In  accordance  with  the 
determination  of  the  Chairman 
published  in  the  Federal  Register  of 
February  13. 1980.  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsections  (c)(4).  (6)  and  (9)  (B)  of 
section  552b  of  Title  5.  United  States 
Code. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Mr, 
John  H.  Clark.  Advisorj-  Committee 
Management  Officer.  National 
Endowment  for  the  Arts,  Washington, 
DC  20506.  or  call  (202)  682-5433. 
)ohn  H.  Claik, 

Director.  Council  and  Panel  Operations. 
National  Endowment  for  the  Arts. 

)une  2. 1987. 

[FR  Doc  87-12820  Filed  6-4-87;  8:45  am] 
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NATIONAL  SCIENCE  FOUNDATION 

National  Science  Foundation  Advisory 
Council;  Notice  of  Meeting 

In  accordance  whth  the  Federal 
Advisory  Committee  Act.  Pub.  L.  92-463, 
as  amended,  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  National  Science  Foundation 
Advisory  Council. 

Dale  &  Time:  fune  22,  1987,  9  ain-5  pm. 

Place:  National  Science  Foundation.  Room 
543. 

Type  of  Meelins:  Open. 

Contact  Person.  Dr  Moms  L.  Aizenman. 
Executive  Secretary,  National  Science 
Foundation  Advisory  Council,  National 
Science  Foundation,  1800  G  Street.  NW. 
Room  61S.  Washington,  DC  20.550  (202/357- 
7643). 

Summary  Minutes:  May  be  obtained  from 
the  contact  person  et  the  address. 

Agenda 

9  am-12  Noon:  NSF  Strategy. 

1  pm-4  pm:  Economic  Competitiveness  and 
Public  Support  for  Science. 

4  pm-5  pm:  Discussion  and  Conclusiona. 
M.  RebMxa  Winklar, 
Committee  Management  Officer. 
June  1, 1967. 
|FR  Doc.  87-12792  Filed  6-t-«7:  8:45  am) 
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Meeting;  Committee  on  Equal 
Opportunities  in  Science  and 
Engineering 

The  National  Science  Foundation 
announces  the  following  meeting: 

Name:  Committee  on  F^ual  Opportunities 
in  Science  and  EnjpneennR. 

Dates:  Monday,  Tuesday,  and  Wednesday, 
|une  22.  23.  and  24. 1987. 

Time:  Monday:  9:00  a.m.-5:00  pjn.; 
Tuesday:  9:00  ajn.-5.00  p.m.;  Wednesday: 
9:00  a.m.-12:00  p.m. 

Place:  Room  540. 

Type  of  Meeting:  Open. 

Contact  Person:  Mary  M.  Kohlerman. 
Executive  5>eci«tary,  National  Science 
Foundatioa  Room  420.  1800  G  Street.  NW.. 
Washington.  DC  20550.  Telephone:  202/357- 
7066. 

Purpose  of  Committee:  Responsible  for  all 
Committee  matters  relating  to  the 
participation  in  and  opportunities  for 
education,  training,  and  research  for 
minorities,  women  and  disabled  persons  in 
science  and  engineenng.n  and  the  impact  of 
science  and  engineering  on  them. 

Minutes:  May  be  obtained  from  the  contact 
person  noted  above. 

Agenda:  The  Committee  will  consider 
mechanisms  lop  increase  participatton  of 
minorities,  women  and  disabled  persons  in 
Foundation  programs,  research  protects,  and 
all  NSF  advisory  committees.  It  will  also 
advise  the  Director  of  how  to  modify  NSF 
policies  and  procedures  relating  to  minority. 


women,  and  di»<»hled  persons  as  w»>ll  as 

inlemai  ciistnbulion  of  furwls  to  implement 

!r  IS  (>nij(r,im, 

M.  Reb«K:(>a  Winklar. 

Committee  Muiiasement  Officer. 

June  1. 1967. 

\VR  [>or  e-'-12?91  Piled  6-4-8T;  8:45  a.m.} 
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NUCLEAR  REGULATORY 
COMMISSION 

Documents  Containing  Reporting  or 
Recordkeeping  Requirements;  Office 
of  Management  and  Budget  Review 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  the  Office  of 

Management  and  Budget  review  of 

information  collection. 

summary:  The  Nuclear  Regulatory 
Commission  has  recently  submitted  to 
the  Office  of  Management  and  Budget 
(0MB)  for  review  the  followmg  proposal 
for  the  collection  of  information  under 
the  provisions  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  Chapter  35). 

1.  Type  of  submission,  new.  revision, 
or  extension:  Extension. 

2.  The  title  of  the  information 
collection:  NRC  Form  313 — Application 
for  Material  License 

3.  The  form  number  if  applicable:  NRC 
Form  313. 

4.  How  often  the  collection  is 
required:  New  applications  may  be 
submitted  at  any  time.  Renewals  are 
submitted  every  five  years. 

5.  Who  will  be  required  or  asked  to 
report:  Persons  desiring  a  specific 
license  to  possess,  use,  or  distribute 
byproduct  or  source  material. 

6.  An  estimate  of  the  number  of 
responses:  5.600. 

7.  An  estimate  of  the  total  number  of 
hours  needed  to  complete  the 
requirement  or  request:  Approximately 
7.5  hours  per  response. 

8.  An  indication  of  whether  section 
3504|h).  Pub.  L.  9ft-5n  applies:  Not 
applicable. 

9.  Abstract:  The  information 
submitted  on  NRC  Form  313  is  reviewed 
by  the  NRC  staff  to  determine  whether 
the  applicant  is  qualified  by  training  and 
experience  and  has  equipment,  facilities, 
and  procedures  which  are  adequate  to 
protect  the  health  and  safety  of  the 
public  and  minimize  danger  to  life  or 
property. 

Copies  of  the  submittal  may  be 
inspected  or  obtained  for  a  fee  from  the 
NRC  Public  Documeni  Room,  1717  H 
Street.  NW..  Washignton,  DC  20555. 


Comments  and  questions  should  be 
directed  to  the  OMB  reviewer  Richard 
D.  Otis,  Ir  .  (202)  395-3084 

The  NRC  Clearance  Officer  is  Brenda 
Jo.  Shellon,  (301)  492-«132. 

Dated  at  Bethesda.  Maryland,  this  28  day 
of  May  1987. 

For  the  Nuclear  Regulatory  Commission. 
V\  illiam  G.  McDonald. 
Director,  Office  of  Administration  and 
Resources  Management. 
|FR  Doc  87-12879  Filed  6-t-87:  8:45  am] 
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[Docket  No.  50-321] 

Georgia  Power  Co.,  et  al.; 
Environmental  Assessment  and 
Finding  of  No  Signiftcant  Impact 

The  US,  Nuclear  Regulator>' 
Commission  (the  Ckimmission)  is 
considenng  issuance  of  an  amendment 
to  the  Georgia  Power  Company, 
Oglethorpe  Power  Corporation, 
Municipal  Electric  Authority  of  G«H>rgia, 
and  City  of  Dalton,  Georgia,  (the 
licensee)  for  the  Edwin  1.  Hatch  Nuclear 
Plant.  Unit  1,  located  in  Appling  County, 
Georgia. 

Elnvironmental  Assessment 

Identification  of  Pro/yosed  Action:  The 
amendment  would  revise  the  Technical 
Specifications  for  Hatch.  Unit  1,  to:  (1) 
Delete  ceriain  valves  from  the  Table 
3.7-4  that  lists  containment  isolation 
valves  subject  to  leak  rate  testing 
pursuant  to  the  requirements  of 
Appendix  ]  to  10  CFR  Part  50  (i.e.. 
remove  the  Technical  Specification 
requirements  for  leak  testing  these 
valves),  (2)  correct  erroneous 
information  in  Table  3.7-4,  and  (3) 
change  the  pressure  at  which  the  main 
steam  isolation  valves  are  required  to  be 
leak  tested. 

These  revisions  to  the  Technical 
Specifications  would  be  made  in 
response  to  the  licensee's  application  for 
amendment  dated  March  4, 1987,  as 
revised  April  21, 1987. 

The  Need  for  the  Proposed  Action: 
Paragraph  I1I.C.2  of  Appendix  J  to  10 
CFR  50  requires  that  containment 
isolation  valves  be  pressurized  with  air 
or  nitrogen  for  leak  testing  purposes 
unless  such  valves  are  sealed  with  fluid 
from  a  seal  system.  Table  3.7-4  of  the 
Technical  Specifications  for  Hatch  Unit 
1  lists  the  valves  that  must  be  pressure 
tested  for  leakage  The  valves  that 
would  be  deleted  from  the  table  by  this 
amendment  are  valves  that  would 
remain  covered  by  water  following  a 
LOCA.  These  valves,  thus,  are  sealed  by 
a  Huid  in  a  seal  system  and  are  not 
required  to  be  pressure  tested  with  air 


or  nitrogen  and  should  not  be  listed  in 
the  Table  3.7.^.  The  amendment  also 
would  incorporate  revisions  to  the  table 
which  correct  erroneous  nomenclature 
and  valve/penetration  reiationships. 
The  amendment  also  would  correct  the 
test  pressure  for  the  MSIVs  to  specify  a 
pressure  of  28  psig  instead  of  Vi  Pa.  The 
original  staff  evaluation  (October  30, 
1986)  used  a  test  pressure  of  28  psig,  but 
the  term  Vi  Pa  was  error^ousiy  entered 
in  the  Technical  Specification. 

Environmental  Impacts  of  the  Proposed 
Action 

A.  Occupational  Radiological  Exposure 

Correction  of  the  test  pressure  for  the 
MSIVs  and  correction  of  the 
nomenclature  and  valve/penetration 
relationships  would  have  no  impact  on 
occupational  exposure.  Deletion  of  the 
valves  required  to  be  pressure  tested 
would  have  a  minor  unpact  on 
occupational  exposure  by  reducing  the 
number  of  valves  needing  testing.  The 
change,  if  any.  would  be  a  decrease  in 
occupational  exposure. 

B.  Radiological  Impacts  During  Plant 
Operation  and  Accidents 

The  amendments  would  have  no 
impact  on  radioiogtcal  release  during 
normal  plant  operation  or  under 
accident  conditions.  The  valves  to  be 
deleted  from  the  Table  3.7-4  do  not 
constitute  leakage  pathways  since  they 
are  sealed  by  water.  The  staff  analysis 
for  leak.ige  through  the  MSIVs  was 
originally  performed  (SER  dated 
October  30.  1986)  at  a  lest  pressure  of  28 
psig.  The  amendment  to  the  Technical 
Specification  would  merely  correct  an 
erroneous  entry  of  Vj  Pa  to  the  28  psig 
used  in  the  staff  analysis. 

C.  Non-Radiological  Impacts 

The  proposed  amendments  involve 
systems  located  entirely  within  the 
restricted  area  as  defined  in  10  CFR  Part 
20.  They  do  not  affect  non-radiological 
plant  effiuents  and  have  no  other 
environmental  impact.  TTierefore.  the 
Commission  concludes  that  there  are  no 
significant  non-radiological 
environmental  impacts  associated  with 
the  proposed  amendments. 

Alternative  to  the  Proposed  Actions: 
Since  we  have  concluded  that  no 
adverse  environmental  impacts  are 
associated  with  the  proposed  action, 
any  alternatives  would  have  equal  or 
greater  environmental  impact  and  need 
not  be  selected. 

The  principal  alternative  would  be  to 
deny  the  amendments.  This,  in  effect, 
would  require  continuation  of 
urmecessary  tests  of  those  valves 
proposed  to  be  deleted  from  Table  3.7-4. 


with  an  attendant  increased  exposure 
potential  to  plant  workers.  It  would  also 
perpetuate  erroneous  nomenclature  and 
valve/penetration  relationships  m  the 
Technical  Specifications  and  a  reference 
to  an  incorrect  test  pressure  for  the 
MSIVs. 

Alternative  Use  of  Resources:  This 
action  does  not  involve  the  use  of 
resources  not  previously  considered  in 
connection  with  the  Nuclear  Regulatory 
Commission's  Final  Environmental 
Statement  dated  October  1972  related  to 
this  facility. 

Agencies  and  Persons  Consulted:  The 
NRC  staff  reviewed  the  licensee's 
requests  of  March  4,  1987,  and  April  21, 
1987,  and  did  not  consult  other  agencies 
or  persons. 

Finding  of  No  Significant  Impact:  The 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  license 
amendment. 

Based  upon  this  environmental 
assessment,  we  conclude  that  the 
proposed  action  will  not  have  a 
significant  adverse  effect  on  the  quality 
of  the  human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  request  for  amendments 
dated  March  4.  1987  as  supplemented  by 
request  dated  April  21, 1987,  which  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
1717  H  Street,  NW.,  Washington.  DC 
20555  and  at  the  Appling  County  Public 
Library,  301  City  Hall  Drive,  Baxley, 
Georgia  31513. 

Dated  at  Bethesda.  Maryland,  this  29th  day 
of  May  1967. 

For  the  Nuclear  Regulatory  Commis<!ion. 

B.J.  Youngblood, 

Director,  Project  Directorate  If-3.  Division  of 

Reactor  Projects — ////, 

(FR  Doc.  87-12880  Filed  6-4-87;  8:45  amj 

BILUNG  COOC  75SO-01-W 

Advisory  Committee  on  Reactor 
Safeguards  Meeting  of  tt>e 
Subcommmee  on  0ccup8tk>nal  and 
Environmental  Protection  Systefns 

The  ACRS  Subcommittee  on 
Occupational  and  Environmental 
Protection  Systems  will  hold  a  meeting 
on  lune  22  and  23. 1987,  Room  1046, 1717 
H  Street,  NW.,  Washington,  DC 

The  entire  meeting  will  be  open  to 
public  attendan(;e. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Monday,  June  22,  1987— S:30  A.M. 
until  the  conclusion  of  busjness 

Monday.  June  23,  1987— 8:30  A.M. 
until  the  conclusion  of  business 

The  Subcommittee  will  discuss  issues 
concerning  emergency  plans,  control 


room  habitability  update,  INPO's 
briefing  on  nuclear  power  plant 
occupational  exposure,  arvd  other 
matters. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Recordings  will  be  permitted 
only  during  those  portions  of  the 
meeting  when  a  transcript  is  being  kept, 
and  questions  may  be  asked  only  by 
members  of  the  Subcommittee,  its 
consultants,  and  Staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  member  named  below  es 
far  in  advance  as  is  practicable  so  that 
appropriate  arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exhange  fjreliminary  views 
regarding  matter?  to  be  considered 
during  the  balance  of  the  meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  Staff, 
its  consultants,  and  other  interested 
person  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  repesent  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  a  prepaid  telephone  call  to 
the  cognizant  ACRS  staff  member,  Mr. 
Elpidio  Igne  (telephone  202/634-1414) 
between  8:15  A.M.  and  5KX3  P.M.  Persons 
planning  to  attend  this  meeting  are 
urged  to  contact  one  of  the  above  named 
individuals  one  or  two  days  before  the 
scheduled  meeting  to  be  advised  of  any 
changes  in  schedule,  etc.  which  may 
have  occurred. 

Dated:  June  1. 1967. 

MortoD  W.  Libarkin, 

Assistant  Executive  Director  far  Project 
Review. 

[FR  Doc.  87-12890  Filed  6-4-87;  8;45  am] 

BILUNG  COOE  75«M)1-« 

Draft  Regulatory  Guide;  Issuance, 
Availability 

The  .Nuclear  Regulatory  Commission 
has  issued  for  public  comnvent  a  draft  of 
a  new  guide  planned  for  its  Regulatory 
Guide  Series.  This  senes  has  been 
developed  to  describe  and  make 
available  to  the  public  such  mformation 
as  methods  acceptable  to  the  NRC  staff 
for  implementing  specific  parts  of  the 
Commission's  regulations,  techniques 
used  by  the  the  staff  m  evaluating 
specific  problems  or  postulated 
accidents,  and  data  needed  by  the  staff 
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in  its  review  of  applications  for  permits 
and  licenses. 

The  draft  guide,  temporarily  identified 
by  its  task  mumber.  EE  404-4  (which 
should  be  mentioned  in  all 
correspondence  concerning  this  draft 
guide),  is  entitled  "Environmental 
Qualification  of  Connection  Assemblies 
for  Nuclear  Power  Plants"  and  is 
intended  for  Division  1,  "Power 
Reactors."  It  is  being  developed  to 
describe  a  method  acceptable  to  the 
NRC  staff  for  environmental 
qualification  of  quick-disconnect 
connection  assemblies  for  services  in 
nuclear  power  plants.  The  guide 
endorses  IEEE  Std  572-1985. 
•Qualification  of  Class  IE  Connection 
Assemblies  for  Nuclear  Power 
Generating  Stations." 

This  draft  guide,  its  draft  value/ 
impact  statement,  and  the  associated 
regulatory  analysis  are  being  issued  to 
involve  the  public  in  the  early  stages  of 
the  development  of  a  regulatory  position 
in  this  area.  They  have  not  received 
complete  staff  review  and  do  not 
represent  an  offical  NRC  staff  position. 
Public  comments  are  being  solicited 
on  all  the  drafts,  the  guide  (including 
and  implementation  schedule),  the  draft 
value/impact  statement,  and  the 
regulatory  analysis.  Comments  should 
be  accompanied  by  supporting  data. 
Written  comments  may  be  submitted  to 
the  Rules  and  Procedures  Branch. 
Divison  of  Rules  and  Records,  Office  of 
Administration  and  Resources 
Management.  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
Comments  may  also  be  delivered  to 
Room  4000,  Maryland  National  Bank 
Building,  7735  Old  Georgetown  Road. 
Bethesda,  Maryland  from  8:15  a.m.  to 
5:00  p.m.  Copies  of  comments  received 
may  be  examined  at  the  NRC  Public 
Document  Room,  1717  H  Street,  NW.. 
Washington,  DC.  Comments  will  be 
most  helpful  if  received  by  August  7, 
1987. 

Although  a  time  limit  is  given  for 
comments  on  these  drafts,  comments 
and  suggestions  in  connection  with  (1) 
items  for  inclusion  in  guides  currently 
being  developed  or  (2)  improvements  in 
all  published  guides  are  ecouraged  at 
any  time. 

Regulatory  guides  are  available  for 
inspection  at  the  Commissions  Public 
Document  Room,  1717  H  Street  NW., 
Washington.  DC.  Requests  for  single 
copies  of  draft  guides  (which  may  be 
reproduced)  or  for  placement  on  a 
automatic  distribution  list  for  single 
copies  of  future  draft  guides  in  specific 
divisions  should  be  made  in  writing  to 
the  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
Attention:  Director,  Division  of 


Information  Support  Services. 
Telephone  requests  cannot  be 
accommodated.  Regulatory  guides  are 
not  copyrighted,  and  Commission 
approval  is  not  required  to  reproduce 
them. 

(5  U.S.C.  552(a)) 

Dated  at  Rockville.  Maryland  thi«  29th  day 
of  May  1967. 

For  the  Nuclear  Regulatory  Commission. 
Guy  A.  Ariotto, 

Director.  Division  of  Engineering  Office  of 
Nuclear  Regulatory  Research. 
[FR  Doc.  87-12881  Filed  6-4-87;  8:45  am) 
WLtiNG  coo€  rno-oi-M         

IDocket  No.  50-4121 

Duquesne  Light  Co.  et  al.;  Issuance  of 
Facility  Operating  License 

Notice  is  hereby  given  that  the  U.S. 
Nuclear  Regulatory  Commission  (the 
Commission)  has  issued  Facility 
Operating  License  No.  NPF-64  to 
Duquesne  Light  Company,  Ohio  Edison 
Company,  the  Cleveland  Electric 
Illuminating  Company,  and  The  Toledo 
Edison  Company  (the  licensees)  which 
authorizes  operation  of  the  Beaver 
Valley  Power  Station,  Unit  2,  at  reactor 
core  power  levels  not  in  excess  of  2652 
megawatts  thermal  in  accordance  with 
the  provisions  of  the  license,  the 
Technical  Specifications,  and  the 
Environmental  Protection  Plan  with  a 
condition  limiting  operation  to  five 
percent  of  reactor  core  power  (132.6 
megawatts  thermal). 

Beaver  Valley  Power  Station.  Unit  2. 
is  a  pressurized  water  reactor  located  on 
the  southern  shore  of  the  Ohio  River  in 
Beaver  County.  Pennsylvania, 
approximately  22  miles  northwest  of 
Pittsburgh  and  5  miles  east  of  East 
Liverpool,  Ohio. 

The  application  for  the  license 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act)  and  the 
Commission's  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  regulations  in  10  CFR 
Chapter  1,  which  are  set  forth  in  the 
license.  Prior  public  notice  of  the  overall 
action  involving  the  proposed  issuance 
of  an  operating  license  was  published  in 
the  Federal  Register  on  June  1, 1983  (48 
FR  244tt8)  Thf  power  level  authorized 
by  this  license  and  the  conditions 
contained  therein  are  encompassed  by 
that  prior  notice. 

The  Commission  has  determined  that 
the  issuance  of  this  license  will  not 
result  in  any  environmental  impacts 
other  than  those  evaluated  in  the  Final 
Environmental  Statement  since  the 
activity  authorized  by  the  license  is 


encompassed  by  the  overall  action 
evaluated  in  the  Final  Environmental 
Statement. 

Pursuant  to  10  CTO  51. 32,  the 
Commission  has  determined  that  the         ( 
granting  of  relief  and  Issuance  of  the 
exemptions  included  in  this  license  will 
have  no  significant  impact  on  the 
environment.  These  determinations 
were  published  m  the  Federal  Register 
on  March  27,  1987  (52  FR  9979)  and  May 
11.  1987  (52  FR  17651) 

For  further  details  with  respect  to  this 
action,  see  (1)  Facility  Operating  License 
No.  NPF-64;  (2)  the  Commission's  Safety 
Evaluation  Report,  dated  October  1985 
(NUREG-1057).  and  Supplements  1 
through  5;  (3)  the  Fmal  Safety  Analysis 
Report  and  Amendments  thereto;  (4)  the 
Environmental  Report  and  supplements 
thereto;  and  (5)  the  Final  Environmental 
Statement,  dated  November  1985. 
These  items  are  available  at  the 
Commission  8  Public  Document  Room, 
1717  H  Street.  NW.,  Washington.  DC 
20555,  and  at  the  B.F.  Jones  Memorial 
Library,  663  Franklin  Avenue,  Aliquippa. 
Pennsylvania  15001.  A  copy  of  the 
Facility  Operating  Li  cense- NPF-64  may 
be  obtained  upon  request  addressed  to 
the  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555, 
Attention:  Director,  Division  of  Reactor 
Projects  I/ll.  Copies  of  the  Safety 
Evaluation  Report  and  its  supplements 
(NUREG-1057)  and  the  Final 
Environmental  Statement  (NUREG- 
1094)  may  be  purchased  at  current  rates 
from  the  National  Technical  Information 
Service,  Department  of  Commerce,  5285 
Fori  Royal  Road,  Springfield,  Virginia 
22161  or  by  calling  (202)  275-2060  or 
(202)  275-2171  or  by  writing  to  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office,  P.O.  Box 
37082.  Washington.  DC  20013-7082.  All 
orders  should  cleariy  identify  the  NRC 
publication  number  and  the  requestor's 
GPO  deposit  account,  or  VISA  or 
Mastercard  number  and  expiration  date. 

Dated  at  Bethesda,  Maryland,  this  28th  day 
of  May  1987. 

For  the  Nuclear  Regulatory  Commission. 
Peter  S.  Tarn. 

Project  Manager.  Project  Directorate  1-4. 
Division  of  Reactor  Projects  I/ll 
(re  Doc.  87-12882  Filed  6-4-87;  8:45  am) 

BIUJMO  COM  7SM>-01-M 


(Docket  No  030-09491  License  No.  21- 
15638-01  EA  87-211 

Mercy  Hospital;  Order  Imposing  Civil 
Monetary  Penalty 

1 

Mercy  Hospital  (the  Hjensee)  2601 
Electric  Avenue.  Port  Huron.  MI  48060. 


is  the  holder  of  Byproduct  Matena! 
License  No.  21-15638-01  initially  issued 
by  the  Nuclear  Regulatory  Commission 
(the  Commission/.NRC)  on  June  7.  1973. 
The  license  was  renewed  in  its  entirety 
on  November  23.  1983  and  will  expire  on 
November  30.  1988.  The  license 
authorizes  the  lic-ensee  to  use  byproduct 
material  for  medical  diagnosis  and 
therapy. 

11 

A  routine  inspection  of  the  licensee's 
activities  was  conducted  on  December 
18,  and  30,  1986.  The  results  of  this 
inspection  indicated  that  the  licensee 
had  not  conducted  its  activities  in  full 
compliance  with  NRC  requirements  A 
written  Notice  of  Violation  and 
Proposed  Imposition  of  Civil  Penalty 
was  served  upon  the  licensee  by  letter 
date  March  9, 1987.  The  Notice  stated 
the  nature  of  the  violations,  the 
provisions  of  the  Nuclear  Regulatory 
Commission's  requirements  that  the 
licensee  had  violated,  and  the  amount  of 
the  civil  penalty  proposed  for  the 
violations.  The  licensee  responded  to 
the  Notice  of  Violation  and  Proposed 
Imposition  of  Civil  Penalty  by  letter 
dated  April  6, 1987. 

Ill 

After  consideration  of  the  licensee's 
response  and  the  statements  of  fact, 
explanation,  and  argument  for 
mitigation  contained  therein,  the  Deputy 
Executive  Director  for  Regional 
Operations  has  determined,  as  set  forth 
in  the  Appendix  to  this  Order,  that  the 
violations  occurred  as  stated  and  that 
the  penalty  proposed  for  the  violations 
designated  in  the  Notice  of  Violation 
and  Proposed  Imposition  of  Civil 
Penalty  should  be  imposed. 

IV 

In  view  of  the  foregoing  and  pursuant 
to  section  234  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (Act).  42  U.S.C. 
2282,  and  10  CFR  2.205,  it  is  hereby 
ordered  that:  >, 

The  licensee  pay  a  civil  penalty  in  the 
amount  of  Two  Thousand  Five  Hundred 
Dollars  ($2,500)  within  30  days  of  the  date  of 
this  Order,  by  check,  draft,  or  money  order, 
payable  to  the  Treasurer  of  the  United  States 
and  mailed  to  the  Director.  Office  of 
Enforcement.  U.S.  Nuclear  Regulatory 
Commission.  ATTN:  Document  Control  Desk, 
Washington.  DC  20555. 

The  licensee  may  request  a  hearing 
within  30  days  of  the  date  of  this  Order. 
A  request  for  a  hearing  should  be  cleariy 
marked  as  a  "Request  for  an 
Enforcement  Hearing  "  and  shall  be 
addressed  to  the  Director,  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission,  ATTN:  Document  Control 
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Desk,  Washington,  DC  20555,  with  a 
copy  to  the  Regional  Administrator, 
Region  III.  If  a  hearing  is  requested,  the 
Commission  wilt  issue  an  Order 
designating  the  time  and  place  of  the 
hearing.  Ff  the  licensee  fails  to  request  a 
hearing  within  30  days  of  this  Order,  the 
provisions  of  this  Order  shall  be 
effective  without  further  proceedings.  If 
payment  has  not  been  made  by  that 
time,  the  matter  may  be  referred  to  the 
Attorney  General  for  collection. 

In  the  event  the  licensee  requests  a 
hearing  as  provided  above,  the  issues  to 
be  considered  at  such  hearing  shall  be: 

(a)  Whether  the  licensee  was  in 
violation  of  the  Commission's 
requirements  as  set  forth  in  the  Notice 
of  Violation  and  Proposed  Imposition  of 
Civil  Penalty  referred  in  Section  U  above 
and 

(b)  Whether,  on  the  basis  of  such 
violation,  this  Order  should  be 
sustained. 

Dated  at  Be.thesda.  Maryland  this  1st  day 
of  June  19B7. 

For  the  Nuclear  Regulatory  Commission. 
James  M.  Taylor, 

Deputy  Executive  Director  for  Regional 
Operations. 

Appendix — Evaluations  and 
Conclusions 

On  March  9, 1987,  a  Notice  of 
Violation  and  Proposed  Imposition  of 
Civil  Penalty  (Notice)  was  issued  to 
Mercy  Hospital  for  violations  identified 
during  a  routine  NRC  inspection.  Mercy 
Hospital  responded  to  the  Notice  on 
April  6, 1987.  During  the  inspection, 
three  violations  with  a  total  of  11 
examples  were  identified  which 
demonstrated  a  lack  of  effective 
management  control  and  oversight  of 
licensed  activities  In  its  response,  the 
licensee  admits  the  violations  occurred 
as  described  in  the  Notice  but  protests 
the  imposition  of  a  civil  penalty  because 
of  its  belief  that  it  took  immediate  and 
substantial  corrective  action.  Provided 
below  are:  (1)  A  summary  of  the 
violations,  (2)  a  summary  of  the 
licensee's  response  regarding  each 
violation,  (3)  the  NRC  evaluation  of  the 
licensee's  response.  ai<d  (4)  the  NRC 
conclusion. 

Summary  of  Violatiorjs 

Nine  examples  of  violations  of 
License  Condition  No.  17  were  identified 
during  the  inspection.  This  Condition 
requires  that  licensed  material  be 
possessed  and  used  in  accordance  with 
statements,  representations,  and 
procedures  contained  in  the  application 
received  June  6,  1983  and  the  letter 
dated  October  20, 1983.  Contrary  to 
these  requirements  the  licensee  had 


failed  to:  (1)  Perform  bioassays  on 
personnel  handling  more  than  100 
millicuries  of  iodJne-131  in  unsealed 
form;  (2)  perform  accuracy,  constancy, 
and  linearity  tests  of  a  dose  calibrator 
as  required;  (3)  provide  film  or  TLD 
badges  to  nursing  personnel  caring  for 
brachytherapy  patients,  (4)  measure 
airflow  rates  in  rooms  used  for  storage 
and  use  of  xenon-133  on  a  semiannual 
basis  over  a  three  year  period,  |5) 
provide  annual  instructions  in  the  items 
specified  in  10  CFR  19.12  to  ancillary 
personnel;  (6)  perform  wipe  tests  with 
instruments  that  were  capable  of 
detecting  contamination  levels  as  low  as 
100  dpm;  (7)  perform  measurements  of 
packages  containing  radioactive 
material;  (8)  hold  quarteriy  Radiation 
Safety  Committee  meetings,  and  (9) 
perform  annual  calibration  of  survey 
meters.  In  addition,  the  licensee  did  not: 
(1)  assess  contamination  levels  on  the 
external  surfaces  of  packages  containing 
molybdenum-99/technetium-99m  that 
were  offered  for  shipment,  and  (2) 
maintain  records  of  surveys  made  in 
unrestricted  areas  around  rooms  of 
patients  being  treated  with  iodine-131 
for  thyroid  carcinoma  or  made  prior  to 
disposal  of  linens  and  utensils  used  by 
these  patients. 

Summary  of  Licensee's  Response 

In  its  April  6, 1987  response,  the 
licensee  described  corrective  actions 
that  had  been  taken  and  will  be  taken  in 
the  future.  These  actions  included:  (1) 
Use  of  liquid  iodine-131  has  been 
discountinued;  (2)  required  tests  are 
now  being  performed  on  the  dose 
calibrator,  (3)  film  or  TLD  badges  have 
been  obtained  for  all  nursing  personnel; 
(4)  airflow  rates  were  measured  in 
rooms  used  for  storage  and  use  of 
xenon-133  and  will  be  performed  in  the 
future  at  six  month  intervals;  (5) 
ancillary  personnel  have  been  instructed 
regarding  their  work  movements  around 
restricted  radiation  areas  and  a  program 
has  been  initiated  for  new  employees  to 
be  informed  about  restricted  areas:  (6) 
the  wipe  test  procedure  has  been 
modified  to  use  a  thin  window  GM 
survey  meter  that  will  detect  0.1 
millirogentgens  per  hour  or  a  gamma 
camera  when  appropriate;  (7)  required 
measurements  are  now  t)«ing  made  on 
packages  containing  radioactive 
materials,  (8)  Radiation  Safety 
Committee  meetings  are  now  being 
conducted  as  required,  and  (9)  survey 
meters  are  being  calibrated  annually.  In 
addition,  (1)  packages  containing 
molybednum-99/lechnetium-99m  are 
now  being  surveyed  on  external 
surfaces,  and  (2)  surveys  will  be  made  in 
rooms  of  patients  being  treated  with 
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therapy  does  of  iodine-131  and  of  the 
linens  and  utensils  used  by  these 
patients.  The  licensee  believed  the 
proposed  civil  penalty  should  be 
mitigated  in  its  entirety  based  on  these 
corrective  actions. 

NRC  Evaluation 

In  its  response,  the  licensee  protests 
the  imposition  of  a  civil  penalty  because 
it  had  taken  immediate  and  substantial    ^ 
corrective  action.  The  NRC  staff  has 
concluded  that  the  violations  occurred 
as  stated  in  the  March  9, 1987  Notice 
and  that  the  licensee's  corrective  actions 
were  not  unusually  prompt  and 
extensive.  For  mitigation  to  be 
appropriate,  corrective  actions  must  be 
unusually  prompt  and  extensive.  The 
actions  taken  by  the  licensee  were  only 
what  was  necessary  to  bring  its  licensed 
program  into  compliance  with  NRC 
regulatory  requirements.  The  licensee's 
corrective  actions  were  not  unusually 
prompt  since  it  was  noted  during  the 
enforcement  conference  that 
approximately  three  weeks  after  the 
NRC  inspection  was  completed  many  of 
the  licensee's  corrective  actions  were 
still  under  consideration  and  had  not 
been  presented  to  the  Radiation  Safety 
Committee  for  review  and  approval. 

NRC  Conclusion 

Therefore,  since  the  licensee  has  not 
provided  a  sufficient  basis  for  mitigation 
or  remission  of  the  proposed  civil 
penalty,  the  NRC  staff  has  concluded 
that  a  civil  penalty  in  the  amount  of 
$2,500  should  be  imposed. 
|FR  Doc.  87-12883  Filed  6-4-87;  8:45  am] 
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PHYSICIAN  PAYMENT  REVIEW 
COMMISSION 

Meeting 

agency:  Physician  Payment  Review 

(Commission. 

action:  Notice  of  meeting. 

summary:  The  Commission  will  hold  a 
public  meeting  on  June  11  and  12.  1987  in 
the  Congressional  Room.  Quality  Inn. 
415  New  Jersey  Avenue.  NW.  The 
meetings  will  begin  at  9:30  AM  on  June 
n  and  8:00  AM  on  June  12.  The 
Commission  was  established  by  Section 
9305  of  Public  Law  99-272. 
ADDRESSES:  The  Commission's  office  is 
located  in  Suite  510.  2120  L  Street.  NW.. 
Washington.  DC  20037.  Its  telephone 
number  is  202/653-7220. 
FOR  FURTHER  INFORMATION  CONTACT: 

Lauren  LeRoy.  Deputy  Director.  202/ 
653-7220. 


SUPPLEMENTARY  INFORMATION:  The 
agenda  for  the  meeting  will  cover  a 
number  of  issues.  The  morning  of  )une 
11  will  be  devoted  to  discussion  of 
interim  policy  changes  under 
consideration  for  inclusion  in  the  budget 
reconciliation  process.  The  afternoon 
will  be  devoted  to  issues  related  to 
payment  options  for  radiologists, 
anesthesiologists  urui  pdthologists.  The 
issues  to  be  covered  on  June  12  include 
the  use  of  consensus  panels,  issues 
related  to  the  MAAC  and  the 
participating  physician  program, 
assistance  at  surgery  and  plans  for  the 
Commission's  next  report  to  Congress 
due  in  March  1988. 
Paul  B.  Gtnsburg. 
Executive  Director. 

(FR  Doc  B7-12fl8e  Filed  6-*-87;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Proposed  Advisory  Circular  25-XX; 
Transport  Airplane  CrashworthineM 
Handt>ook 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Notice  of  availability  of 
proposed  Advisory  Circular  (AC)  25-XX. 
and  request  for  comments. 

summary:  This  notice  announces  the 
availability  of  and  requests  comments 
on  a  proposed  advisory  circular  (AC) 
concerning  acceptable  certification 
methods  for  demonstrating  compliance 
with  the  crashworthiness  requirements 
of  the  Federal  Aviation  Regulations 
(FAR).  This  notice  is  necessary  to  give 
all  interested  persons  an  opportunity  to 
present  their  views  on  the  proposed  AC. 
DATES:  Comments  must  be  received  on 
or  before. 

ADDRESS:  Send  all  comments  on  the 
proposed  AC  to:  Federal  Aviation 
Administration.  Attention:  Transport 
Standards  Staff.  ANM-110.  Northwest 
Mountain  Region.  17900  Pacific  Highway 
South,  C-68966.  Seattle.  Washington 
98168.  Comments  may  be  inspected  at 
the  above  address  between  7:30  a.m. 
and  4:00  p.m.  weekdays,  except  Federal 
holdiays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jan  Thor.  Transport  Standards  Staff,  at 

the  address  above,  telephone  (206)  431- 

2127. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

A  copy  of  the  draft  AC  may  be 
obtained  by  contacting  the  person 


n.imcd  above  under  "FOR  FURTHER 
INFORMATION  CONTACT."  Interested 
persons  are  invited  to  comment  on  the 
proposed  AC  by  submitting  such  written 
data,  views,  or  arKumenIs  as  they  may 
desire.  Comments  should  identify  AC 
25-XX  and  submit  comments,  in 
duplicate,  to  the  address  specified 
above.  All  communications  received  on 
or  before  the  closing  date  for  comments 
will  be  considered  by  the  Transport 
Standards  Staff  before  issuing  the  final 
AC. 
Background 

The  proposed  AC  provides  guidance 
for  demonstrating  compliance  with  the 
crashworthiness  requirements  Part  25  of 
the  FAR  that  apply  to  airplane  cabin 
interiors.  There  are  three  principal  areas 
of  concern:  (1)  Protecting  airplane 
occupants  from  crash  impact:  (2) 
Minimizing  development  and  severity  of 
crash  fires;  and  (3)  Providing  for  rapid 
evacuation  of  airplane  occupants.  The 
AC  consolidates  in  one  document 
relevant  policy  and  guidance  materials 
previously  issued  in  letters  and  orders. 

Issued  in  Seattle.  Washington,  on  May  14, 
1987. 
Darrall  M.  Pedersoo. 

Acting  Manager.  Aircraft  Certification 
Division.  Northwest  Mountain  Region. 
|FR  Doc.  87-12790  Filed  6-4-67;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 

Review 

Date:  June  Z.  1987. 

The  Department  of  the  Treasury  has 
made  revisions  and  resubmitted  the 
following  public  information  collection 
requirement(s)  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980.  Pub  L.  96-511. 
Copies  of  the  submission  (s)  may  be 
obtained  by  calling  the  Treasury  Bureau 
Clearance  Officer  listed.  Comments 
regarding  these  information  collections 
should  be  addressed  to  the  OMB 
reviewer  listed  and  to  the  Treasury 
Department  Clearance  Officer.  Room 
2224.  Main  Treasury  Building.  15th  and 
Pennsylvania  Avenue.  NW.. 
Washington.  DC  20220. 

Internal  Revenue  Service 

OMB  Number:  1545-0205 
Form  Number  5452 
Type  of  Review:  Resubmission 
Title:  Corporate  Report  of  Nontaxable 
Dividends 


Description:  Form  5452  is  used  by 
corporations  to  report  their 
nontaxable  distributions  as  required 
by  Internal  Revenue  Code  section 
6042(d)(2).  The  information  is  used  by 
IRS  to  verify  that  the  distributions  are 
nontaxable  as  claimed. 

Respondents:  Farms,  Businesses 

Estimated  Burden:  1.190  hours 

Clearance  Officer:  Garrick  Shear  (202) 
566-6150.  Room  5571,  1111 
Constitution  Avenue,  NW., 
Washington.  DC  20224 

OMB  Reviewer:  Milo  Sunderhauf  (202) 
395-6880,  Office  of  Management  and 
Budget.  Room  3208,  New  Executive 
Office  Buildmg,  Washington,  DC  20503 

Dale  A.  Morgan, 

Departmental  Reports  Management  Officer. 

[FR  Doc  87-12873  Filed  6-4-87;  8:45  amj 
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Public  Information  Collection 
Requirements  Submitteed  to  OMB  for 
Review 

Date;  June  2.  1987. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirements(s) 
to  OMB  for  review  and  clearance  under 
the  Papework  Reduction  Act  of  1980. 
Pub.  L  96-511.  Copies  of  the 
submission(8)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  to  the  OMB 
reviewer  listed  and  to  the  Treasury 
Department  Clearance  Officer, 
Department  of  the  Treasury.  Room  2224, 
15th  and  Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 

Internal  Revenue  Service 

OMB  Number  1545-0055 
Form  Number  1001 
Type  of  Review:  Revision 
Title:  Ownership,  Exemption,  or 

Reduced  Rate  Certificate 
Description:  This  form  is  used  by 
owners  of  certain  types  of  income  to 
report  to  a  withholding  agent  both  the 
ownership  and  any  reduced  or  exempt 
tax  rate  under  tax  conventions  or 
treaties,  and  if  appropriate,  to  claim  a 
release  or  tax  withheld  at  source.  The 
withholding  agent  uses  the 
information  to  determine  the 
appropriate  without  withholding. 
Respondents:  Individuals.  Businesses 
Estimated  Burden:  78.300  hours 
Clearance  Officer  Garrick  Shear  [202) 
566-6150,  Internal  Revenue  Service. 


Room  5571, 1111  Constitution  Avenue, 
NW.,  Washington,  DC  20224 

OMB  Reviewer  Milo  Sunderhauf,  Office 
of  Managment  and  Budget,  Room 
3208.  New  Executive  Office  Building. 
Washington.  DC  20503 

Dale  A.  Morgan, 

Departmental  Reports  Management  Officer. 

[FR  Doc.  87-12874  Filed  6-4-«7;  8:45  am) 
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DEPARTMENT  OF  TREASURY 

Internal  Revenue  Service 

Condensed  Hardcopy  To  Automate 
Manual  Processing  System  (Project 
Champs) 

AGENCY:  Internal  Revenue  Service, 
Treasury. 

ACTION:  Notice. 

SUMMARY:  The  Internal  Revenue  Service 
is  planning  to  conduct  a  pilot  program 
during  the  1988  filing  season,  for 
individual  income  tax  returns  (Forms 
1040, 1040A  and  1040EZ)  computer 
printed  in  a  specified  format  by  paid 
preparers.  Participants  must  have 
secured  prior  authorization  from  the 
Service.  Tax  practitioners,  automated 
preparers,  software  companies,  service 
bureaus  and  other  interested  parties  can 
obtain  copies  of  the  preliminary 
specifications,  including  forms,  by 
writing  or  calling  the  Service.  Comments 
on  the  program  are  welcome. 
DATE:  Fjcpressions  of  interest  are 
requested  by  June  30, 1987.  Applications 
to  participate  in  the  pilot  must  be 
received  by  September  1, 1987. 
ADDRESS:  Internal  Revenue  Service. 
1111  Constitution  Avenue  NW., 
PM:PFR:R,  Washington.  DC,  20224,  Attn: 
Erik  Puskar. 

FOR  FURTHER  INFORMATION  CONTACT 
Technology  Research  Office  at  (202) 
376-0388  (not  a  toll-free  number). 
SUPPLEMENTARY  INFORMATION:  Millions 
of  computer-prepared  returns  are 
received  by  the  Internal  Revenue 
Service  each  year,  and  the  Service  is 
exploring  methods  to  utilize  the 
flexibility  provided  by  computer 
preparation  to  achieve  efficiencies  of 
processing.  The  Service  has  recently 
completed  a  successful  pilot  test  of 
electronic  filing.  However,  some 
computer  preparers  may  be  unable  to 
file  in  such  a  manner. 


Hence,  the  Service  is  planning  a  test 
of  a  new  scannable  condensed  "answer 
sheet "  return,  the  Form  1040-OCR, 
which  will  contain  only  applicable 
entries  and  associated  line  numbers.  All 
taxpayer-furnished  information  required 
on  current  forms  will  be  required  on  the 
1040-OCR;  however.  IRS  pre-pnntcd 
text  [line  entrj'  descriptions, 
instructions,  logos,  etc.)  will  be  omitted 
and  only  the  applicable  line  numbers 
and  entries  will  be  printed.  To  provide 
further  compression,  the  requirement 
that  schedules  and  forms  be  on  separate 
pages  will  be  eliminated.  Most  tax  data 
will  be  presented  in  columnar  fashion. 
In  this  way,  almost  all  tax  data  will  fit 
onto  one  page.  A  separate  page 
containing  a  jurat  and  signatures  will 
also  be  required.  Direct  Deposit  of 
refunds  will  be  available  to  filers  of 
these  returns.  An  example  of  such  a 
return  is  provided  with  this 
announcement. 

When  received  by  the  Service,  1040- 
OCR  returns  will  be  optically  read  and 
converted  to  magnetic  tape.  This 
approach  produces  savings  to  the  IRS. 
Taxpayers  and  preparers*  will  also 
benefit  in  terms  of  reduced  costs  of 
return  preparation  and  reduced  paper 
and  printing  costs. 

The  returns  will  be  required  to  be 
printed  on  regular  white  bond  paper. 
Forms  W-2  and  other  supporting 
materials  will  be  attached  to  the 
signature  page. 

Various  means  are  available  for 
preparers  to  provide  taxpayers  with 
explanations  of  the  data  entries  on 
answer  sheet  returns  (for  example, 
blank  returns  or  fax  form  instructions 
might  be  used).  If  deemed  desirable,  a 
tailored  explanation  might  also  be 
provided  with  the  answer  sheet.  At  their 
option,  preparers  might  furnish  clients 
with  copies  of  their  returns  which  more 
closely  resemble  the  forms  provided  in 
tax  packages. 

Requests  from  prospective  filers 
should  include  an  estimate  of  volumes 
of  individual  returns  expected  to  be  filed 
in  1988. 

Dated:  May  22. 1987. 

Guerry  G.  Notte, 

Deputy  Assistant  Commissioner,  fPlanning, 
Finance  and  Research). 
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Direct   Deposit   of    Refund 


i 
2 
3 
4 
5 
6 


Financial  institution:  ANYBANK,  kNYTOWN,  US 

Routing  transit  number:  09190148a 

Depositor  account  number:  9800242064928 

Type  of  depositor  account:  C 

Source  code:  1 

Owner  of  depositor  account:  1 


Adjusted  Gross   17227 


Total  Tax 


249 


Refund   503 


Under  penalties  of  perjury,  1  declare  that 
and  accompanying  statements  and  the  account 
direct  deposit  of  refund,  and  to  the  best  o 
they  are  true,  correct,  and  complete.   If  a 
refund  be  directly  deposited  as  designated, 
refund  is  to  be  directly  deposited,  this  is 
of  the  other  spouse  as  an  agent  to  receive 
preparer  (other  than  taxpayer)  is  based  on 
preparer  has  any  knowledge. 


I  have  examined  this  return 

information  shown  above  for 
f  my  knowledge  and  belief, 
pplicable,  I  consent  that  my 
If  joint  return  and  the 
an  irrevocable  appointment 
the  refund.  Declaration  of 
all  information  of  which 


Your  signature 


Date 


spouse's  signature' (If  filing  jointly  BOTH  must  sign)   Date 


Preparer 

Signature 

SSN:  789012345 

Firm  name:  VILLAGE  TAX  SERVICE 

Address:    2  44  VILLAGE  DR. 


Date 
"eIN:' 


11    2233445 


self 

employed^ 


AfrrrowN,   us 


11 
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1988  Electronic/Magnetic  Media  Filing 
Test;  Form  1065,  Form  1041  and  Form 
1120S  Returns 

agency:  Internal  Revenue  Service. 

Treasury. 

ACTION:  Electronic/magnetic  media 

niinj?  test.  


summary:  a  growing  number  of  tax 
preparation  firms  use  computers  to 
prepare  tax  returns.  To  take  advantage 
of  this  trend,  the  Internal  Revenue 
Service  (IRS)  is  planning  to  continue  in 
1988  the  pilot  test  begun  in  1987.  in 
which  qualified  filers  were  given  the 
opportunity  to  file  Forms  1065  and  1041 
via  electronic  transmission  or  on 
magnetic  media.  In  addition,  the  IRS 
plans  to  extend  the  electronic  and 
magnetic  media  filing  capability  to 
Forms  1120S  for  the  first  time  in  1988  for 
1987  tax  returns.  These  returns  will  be 
filed  in  the  IRS  Service  Center  in 
Andover.  MA  beginning  in  January  1988. 
DATE:  Expressions  of  interest  are 
requested  by  July  17. 1987.  Applications 
to  participate  in  the  pilot  must  be 
rerrivpd  by  September  1. 1987. 
ADDRESS:  Assistant  Commissioner 
(Planning,  Finance  and  Research). 
Internal  Revenue  Service,  1111 
Constitution  Avenue.  N.W..  Washington, 
DC  20224  (Attn:  Technology  Research 
Office).  Telephone  202-376-0388  (not  a 
toll-free  number) 
SUPPt£MENTARY  INFORMATION: 
Electronic  or  magnetic  media  filing 
eliminates  most  of  the  manual  processes 
required  to  handle  paper  returns,  thus 
reducing  the  time  required  to  complete 
processing  the  returns,  and  increasing 
the  quality  of  the  final  product.  The  IRS 
is  currently  preparing  the  draft  version 
of  a  Revenue  Procedure  which  will  be 
available  by  late  June  1987  and  will 
communicate  the  requirements  for 
participation  in  this  test.  Generally,  the 
Revenue  Procedure  will  call  for  the 
transmission,  either  electronically  or  via 
magnetic  media,  of  all  the  data  currently 
supplied  on  the  paper  return,  including 
the  appropriate  schedules  and 
attachments.  In  addition,  filers  will  be 
required  to  transmit  to  the  IRS, 
subsequent  to  the  transmission  of  an 
electronic  or  magnetic  media  return,  a 
separate  from  with  certain  key  tax 
information  from  the  return  and  the 
signatures  of  both  the  preparer  and 
taxpayer,  as  well  as  the  various 


supporting  documents  which  normally 
accompany  a  return. 

For  1988  the  program  will  cover. 

The  Form  1065  Return  with  Schedules 
D  and  K-1,  and  Forms  3468.  4562.  4797. 
and  8308.  New  for  1988  will  be  the 
ability  to  file  Fiscal  Year  and  Amended 
returns. 

The  Form  1041  Return  with  Schedules 
D  and  K-1.  and  Forms  6251.  W-2  and 
W-2P.  New  for  1988  will  be  the  ability  to 
file  Schedules  C  and  E.  Forms  3468.  4562, 
4797  and  4952.  Fiscal  Year  and 
Amended  returns  will  also  be  accepted. 

The  Form  n20S  Return  with 
Schedules  D  and  K-1  and  Forms  3468, 
4562.  4797  and  4952  as  well  as  Fiscal 
Year  and  Amended  returns. 
Guerry  G.  Notte. 

Deputy  Assistant  Commissioner.  (Planning, 
Finance  and  Research f. 
[FR  Doc.  87-12843  Filed  &-4-87;  8:45  am] 
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UNITED  STATES  INFORMATION 

AGENCY 

United  States  Advisory  Commission 

on  Public  Diplomacy;  Meeting 

The  United  States  Advisory 
Commission  on  Public  Diplomacy  will 
conduct  a  meeting  in  Room  600.  301  4th 
Street,  SW.,  on  June  10  from  IIKX)  am  to 
12:30  pm. 

The  meeting  will  be  closed  to  the 
public  because  it  will  involve  a 
discussion  of  classified  information 
relating  to  VOA  modernization.  (5  U.S.C. 
552b(c)(l).) 

Please  call  Gloria  Kalamels.  (202)  48^2468 
for  further  information. 

Dated;  May  27, 1987. 
Charles  Z.  Wick. 
Director 
IFR  Doc  87-12773  Filed  6-4-87;  8:45  am) 
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VETERANS  ADMINISTRATION 
Agency  Form  Under  0MB  Review 
agency:  Veterans  Administratiun. 
action:  Notice. 


The  Veterans  Administration  has 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  This  document  contains  an 


extension  and  lists  the  followmg 
information;  (1)  The  department  or  staff 
office  issuing  the  form.  (2)  the  title  of  the 
form.  (3)  the  agency  form  number,  if 
applicable,  (4)  a  description  of  the  need 
and  its  use.  (5)  how  often  the  form  must 
be  filled  out.  (6)  who  will  be  required  or 
asked  to  report.  (7)  an  estimate  of  the 
number  of  responses.  (8)  an  estimate  of 
the  total  number  of  hours  needed  tb  fill 
out  the  form,  and  (9)  an  indication  of 
whether  section  3504(h)  of  Pub  L  96-511 

applies. 

AOORES8ES:  Copies  of  the  forms  and 
supporting  documents  may  be  obtained 
from  Patti  Viers,  Agency  Clearance 
Officer  (732),  Veterans  Administration. 
810  Vermont  Avenue.  NW ..  Washington. 
DC  20420,  (202)  233-2146.  Comments  and 
questions  about  the  items  on  the  list 
should  be  directed  to  the  VA's  OMB 
Desk  Officer.  Elaina  Norden.  Office  of 
M.iiMgement  and  Budget.  726  Jackson 
I'lace.  NW,  Washington,  DC  20503.  (202) 
395-7316. 

DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  within  60  days  of  this 
notice. 

Dated;  June  1.  1987. 

By  direction  of  the  Administrator 
David  A.  Cox. 

Associate  Deputy  Administrator  for 
Management 
Extension 

1.  Department  of  Veterans  Benefits. 

2.  Self-Evaluation  Supplement  to 
Equal  Opportunity  Compliance  Review 
Report. 

3.  VA  Form  27-8734b. 

4.  This  information  is  necessary  to 
determine  compliance  with  the  Age 
Discrimination  Act  of  1975  when 
proprietary  post-secondan,'  schools  at 
less  than  college  level  employ  15  or 
more  persons  and  have  age  distinctions 
not  required  by  law  in  their  programs  or 
activities. 

5.  Annually. 

6.  State  or  local  governments; 
Businesses  or  Other  for-profit;  Federal 
agencies  or  employees:  Non-profit 
institutions;  and  Small  businesses  or 
organizations. 

7. 14  responses. 

8.  7  hours. 

9.  Not  applicable. 

[FR  Doc  87-12796  Filed  6-*-87:  8:45  amj 

BILLING  COOC  S3J0-0I-M 


Sunshine  Act  Meetings 


Federal  Register 
Vol.  52,  No.  108 
Friday.  June  5.  1987 


This   section   of  the   FEDERAL    REGISTER 
contains   notices   of   meetings   p>ut)ltshec) 
urxJer   the   "Government   in   ttie   Sunshine 
Act"   (Pub    L   94-409)   5   U  S.C.   552b(e)(3). 


FEDERAL  OEPOSff  INSURANCE 
CORPORATION 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b).  notice  is  hereby  given  that 
at  11:05  a.m.  on  Tuesday,  June  2. 1987, 
the  Board  of  Directors  of  the  Federal 
Deposit  Insurance  Corporation  met  in 
closed  session,  by  telephone  conference 
call,  to  consider  matters  relating  to  the 
possible  failure  of  certain  insured  banks: 
Names  and  locations  of  banks 
authorized  to  be  exempt  from  disclosure 
pursuant  to  subsections  (c)(8), 
(c)(9)(A)(ii),  and  (c)(9)(B)  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b  (c)(8),  (c)(9)(A)(ii),  and 
(c)(9)(B)). 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Mr.  Dean  S. 
Marriott,  acting  in  the  place  and  stead  of 
Director  Robert  L.  Clarke  (Comptroller 
of  the  Currency),  seconded  by  Chairman 
L.  William  Seidman,  that  Corporation 
business  required  its  consideration  of 
the  matters  on  less  than  seven  days' 
notice  to  the  public;  that  no  earlier 
notice  of  the  meeting  was  practicable; 
that  the  public  interest  did  not  require 
consideration  of  the  matters  in  a 
meeting  open  to  public  observation;  and 
that  the  matters  could  be  considered  in 
a  closed  meeting  pursuant  to 
subsections  (c)(8),  (c)(9)(A)(ii),  and 
(c)(9)(B)  of  the  "Government  in  the 
Sunshine  Act"  (5  U.S.C.  552b  (c)(8), 
(c)(9)(A)(ii).  and  (c)(9)(B)). 

Dated.  lunc  3.  1987. 
Federal  Deposit  Insurance  Corporation. 
Margaret  M.  Olsen, 
Deputy  Exf^uin-e  Secretary. 
[FR  Doc.  87-12923  Filed  6-3-87;  11:19  am) 

BILLJNO  COOC  (7t4-0V«l 

FEDERAL  DEPOSIT  INSURANCE 
CORPO««ATTON 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C,  552b).  notice  is  hereby  given  that 
the  Federal  Deposit  Insurance 
Corporation's  Board  of  Directors  wii! 
meet  in  open  session  at  2:00  p.m.  on 


Tuesday,  June  9, 1987,  to  consider  the 
following  matters; 

Summary  Agenda:  No  substantive 
discussion  of  the  following  items  is 
anticipated.  These  matters  will  be 
resolved  with  a  single  vote  unless  a 
member  of  the  Board  of  Directors 
requests  that  an  item  be  moved  to  the 
discussion  agenda. 

Disposition  of  minutes  of  previous 
meetings. 

Application  for  consent  to  purchase 
assets  and  assume  liabilities  and  to 
establish  one  branch: 

First  Bank,  Troy.  North  Carolina,  an 
insured  Slate  nonmember  bank,  for  consent 
to  purchase  cerlain  assets  of  and  assume  the 
liability  to  pay  deposits  made  in  the  Vass, 
North  Carolina,  office  of  First  Security 
Savigns  and  Loan  Association,  Inc., 
Aberdeen.  North  Carolina,  a  non-FDIC- 
insured  institution,  and  for  consent  to 
establish  the  Vass.  North  Carolina  office  of 
First  Secunty  Savings  and  Loan  Association, 
Inc.  as  a  branch  of  First  Bank. 

Application  for  consent  to  merge  and 
to  establish  one  branch: 

First  Bank,  Troy,  North  Carolina,  an 
insured  Slate  nonmember  bank,  for  consent 
to  merge,  under  its  charter  and  title,  with  The 
Bank  of  Candor.  Candor,  North  Carolina,  and 
for  consent  to  eslabhsh  the  sole  office  of  The 
Bank  of  Candor  es  a  branch  of  the  resuhant 
bank. 

Reports  of  committees  and  officers: 

Minutes  of  actions  approved  by  the 
standing  committees  of  the  Corporauon 
pursuant  to  authority  delegated  by  the  Boiird 
of  Directors. 

Reports  of  the  Division  of  Bunk  Supervision 
with  respect  to  applications,  requests,  or 
actions  involving  administrative  enforcement 
proceedings  approved  by  the  Director  or  an 
Associate  Director  of  the  Divison  of  Bank 
Supervision  and  the  various  Regional 
Directors  pursuant  lo  authority  delegated  by 
the  Board  of  Directors. 

Discussion  Agenda: 

Memorandum  regarding  realignment  of  the 
Division  of  Bank  Supervision's  regional 
offices. 

Memorandum  re:  Proposed  amendment  to 
the  FDIC  Statement  of  Policy  regarding 
Applications  for  Federal  Deposit  Insurance 
by  OperaUng  Non-FDIC-Insured  Instiluuons. 
which  amendment  would  resolve  the 
question  of  whether  full  scope  audits  should 
be  conducted  by  certified  accounting  firms  or 
by  other  accounting  firms  doing  business  in 
Ihe  state. 

Memorandum  re:  Proposed  Suteroent  of 
Policy  for  Disclosure  of  Financial  and  Other 
Information  by  Insured  State  Nonmember 
Banks,  which  policy  statement  would 


recommend  that  insured  State  nonmember 
banks  make  available  to  the  public  upon 
request  financial  data  and  management 
discussion  and  analysis  of  significant  events 
covering  the  previous  two  calendar  years  as 
well  as  future  plans. 

The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550  —  17th  Street, 
NW.,  Washington,  DC. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Hoyle  L.  Robinson,  Executive 
Secretary  of  the  Corporation,  at  (202) 
898-3813. 

Dated:  June  2,  1987, 
Federal  Deposit  Insurance  Corporation. 
Hoyle  L  Robinson. 
Executive  Secretary. 
[FR  Doc,  87-12924  Filed  8-3-«7;  11:19  am) 

BtLUNG  CODE  6714-01-«l 

FEDERAL  DEPOSfT  INSURANCE 
CORPORATION 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  2:30  p.m.  on  Tuesday,  June  9. 1987.  the 
Federal  Deposit  Insurance  Corporation's 
Board  of  Directors  w\\\  meet  in  closed 
session,  by  vote  of  the  Board  of 
Directors,  pursuant  to  sections  552b 
(c)(2),  (c)(6).  (c)(8),  and  (c)(9)(A)(ii)  of 
Title  5,  United  States  Code,  to  consider 
the  following  matters: 

Summary  Agenda:  No  substantive 
discussion  of  the  following  items  ts 
anticipated.  These  matters  will  be 
resolved  with  a  single  vote  unless  a 
member  of  the  Board  of  Directors 
requests  that  an  item  be  moved  to  the 
discussion  agenda. 

Recommendations  with  respect  to  the 
initiation,  termination,  or  conduct  of 
administrative  enforcement  proceedings 
(cease-and-desist  proceedings, 
termination-of-insurance  proceedings, 
suspension  or  removal  proceedings,  or 
assessment  of  civil  money  penalties) 
against  certain  insured  banks  or  officers, 
directors,  employees,  agents  or  other 
persons  participating  in  the  conduct  of 
the  affairs  thereof: 

Names  of  persons  and  names  and  locations 
of  banks  authonzed  to  be  exempt  from 
disclosure  pursuant  to  the  provisions  of 
subsections  (c)(6).  (cK8).  and  (c)(9)(A)(ii)  of 
the  "Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b  (c)(6),  (c)(8),  and  (c)(9)(A)(ii)). 


UM  I 


21408 


Federal  Register  /  Vol.  52.  No.  108  /  Friday.  June  5.  1987  /  Sunshine  Act  Meetings 


Note. — Some  matters  falling  within  this 
category  may  be  placed  on  the  discussion 
agenda  without  further  public  notice  if  it 
becomes  likely  that  substantive  discussion  of 
those  matters  will  occur  at  the  meeting. 

Discussion  Agenda: 

Request  for  relief  from  reimbursement 
under  the  Truth  in  Lending 
Simplification  and  Reform  Act: 

Name  and  location  of  bank  authorized  to 
be  exempt  from  disclosure  pursuant  to  the 
provisions  of  subsections  (c)(8)  and 
(c)(9)(A){ii)  of  the  "Govemment  In  the 
Sunshine  Act"  (5  U.S.C.  552b  (c)(8)  and 
(c)(9)(A)(ii)). 

Personnel  actions  regarding 
appointments,  promotions, 
administrative  pay  increases, 
reassignments.  retirements,  separations, 
removals,  etc.: 

Names  of  employees  authorized  to  be 
exempt  from  disclosure  pursuant  to  the 
provisions  of  subsections  (c)(2)  and  (c)(6)  of 
the  "Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b  (c)(2)  and  (c)(6)). 

The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
iiuilding  located  at  550  17th  Street.  NW,. 
Washington.  DC. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Hoyle  L  Robinson.  Executive 
Secretary  of  the  Corporation,  at  (202) 
898-3813. 

Dated:  June  2. 1987. 
Ft'dcril  Dpposit  Insurance  Corporatioa 
lio>le  L  Robinson. 
Executive  Secretary. 
|FR  Doc  87-12925  Field  6-^-87;  11:19  am) 

SILLING  CODE  S714-01-M 

FEDERAL  RESERVE  SYSTEM  BOARD  OF 
GOVERNORS 

TIME  AND  date:  10:00  a.m..  Wednesday. 

\.:,\r  lU.  li)«r. 

place:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets. 
NW..  Washington.  DC  20551. 

status:  Open. 

MATTERS  TO  B£  CONSIDERED 

Suauiuiry  Agenda 

Because  of  its  routine  nature,  no 
substantive  discussion  of  the  following  item 
is  anticipated.  This  matter  will  be  voted  on 
without  discussion  unless  a  member  of  the 
Board  requests  that  the  item  t>€  moved  to  the 
discussion  agenda. 

1.  Proposed  amendment  to  Regulation  H 
(Membership  of  State  Banking  Institutions  in 
the  Federal  Reserve  System)  implementing 
the  Bank  Secrecy  Act  compliance  provision 
of  the  Anti-Drug  Abuse  Act  of  1986. 
(Proposed  earlier  for  public  comment;  Docket 
No.  R-0595) 


Discussion  Agenda 

2.  Proposed  Federal  Reserve  Board  1988 
budget  guideline. 

3.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

Note.— This  meeting  will  be  recorded  for 
the  benefit  of  those  unable  to  attend. 
Cassettes  will  be  available  for  listening  in  the 
Boards  Freedom  of  Information  Office,  and 
copies  may  be  ordered  for  $5  per  cassette  by 
calling  (202)  452-3684  or  by  writing  to: 
Freedom  of  Information  Office.  Board  of 
Governors  of  the  Federal  Reserve  System. 
Washington.  DC  20551. 

CONTRACT  PERSON  FOR  MORE 

information:  Mr.  Joseph  R.  Coyne. 
Assistant  to  the  Board;  (202)  452-3204 

Dated:  June  3.  1987. 
James  McAfee, 

Associate  Secretary  of  the  Board. 
[VR  Doc.  87-12915  Filed  6-3-87;  10:51  am) 

BUXWQ  COOe  S310-01-M 


MATTERS  TO  BE  CONSIDERED:. 

Regulation  of  equity  r\fk  investments  by 
insured  institutions:  direct  investments. 
certain  land  loans  and  certain 
nonresidential  construction  loans 

Regulatory  capital  requirements  of  insured 
institutions 

Jeff  Sconyers. 

Secretary. 

(FR  Doc.  87-12993  Filed  6-3-87;  3:53  pmj 
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FEDERAL  RESERVE  SVSTEM  BOARD  OF 
GOVERNORS 

TIME  AND  DATE:  Approximately  10:30 

am.,  Wediiebday.  lune  10. 1987. 

following  a  recess  at  the  conclusion  of 

the  open  meeting. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building.  C  Street 

entrance  between  20th  and  2l8t  Streets. 

NW.,  Washington.  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  rerboiiiiL-i  actioui.  lappomtments. 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Mr.  Joseph  R.  Coyne. 
Assistant  to  the  Board;  (202)  452-3204. 
You  may  call  (202)  452-3207.  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Dated:  June  3.  1987. 
James  McAfee. 

Associate  Secretary  of  the  Board. 
(FR  Doc.  87-12916  Filed  6-3-87;  8:45  am) 
eiu-itw  cooc  eaio-oi-*! 

FEDERAL  HOME  LOAN  BANK  BOARD 

TIME  AND  date:  1 1  00  a.m..  Wednesday, 

June  U).  iy«:. 

place:  In  the  Board  Room.  6th  Floor. 

KIM)  (,  St.,  NW..  Washington,  DC. 
STATUS:  Open  meetinj?. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Ms.  Graviee  (202-377- 
66791. 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

TIME  AND  place:  9:30  a.m..  Wednesday. 

June  10,  1987. 

PLACE:  Filene  Board  Room.  7th  Floor. 

1776  G  Street,  NW..  Washington.  DC 

204.S6,  (202)  357-1100. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  Minutes  of  Previous  Open 

Meeting. 

2.  Economic  Commentary. 

3.  Review  NCUA  Long  Range  Plan. 

4.  Review  of  Central  Liquidity  Facility 

Lending  Rate. 

5.  Insurance  Fund  Report,  including  Briefing 

on  Normal  Operating  Level. 

6.  Chartering  Policy  Review. 

7.  Proposed  Guidelines  for  Compliance  with 

the  Bank  Bribery  Law. 
Recess:  ii  15  a  m. 

TIMf  AND  date:  11:30  a.m..  Wednesday. 

June  10. 1987. 

PLACE:  Filene  Board  Room,  7th  Floor. 

1776  G  Street,  NW..  Washington,  DC 

20456. 

STATUS:  CIoFod 

MATTERS  TO  BE  CONSIDERED; 

1.  Approval  of  Minutes  of  Previous  Closed 

Meetings. 

2.  Establishment  of  Board  Policy  With  Regard 

to  Providing  Form  5300  Data  Closed 
pursuant  to  exemption  (8). 

3.  Board  Continuance  of  Direct  Agent 

Membership  in  the  Central  Liquidity 
Facility  for  Agent  Member  Closed 
pursuant  to  exemption  (8). 
4  Appeal  of  Decision  Denying  Insurance 
Application.  Closed  pursuant  to 
exemptions  (8)  and  (9)(A)(ii). 

5.  Special  Assistance  under  section  208  of  the 

Federal  Credit  Union  Act.  Closed 
pursuant  to  exemptions  (8)  and  (9)(A)(ii). 

6.  Review  of  Delegations  of  Authority.  Closed 

pursuant  to  exemption  (2). 

7.  Board  Briefings.  Closed  pursuant  to 

f.M-mplion(?i  (HI  (9)(A)(ii)  and(9)|B). 

FOR  MORE  INFORMATION  CONTACT:  Becky 

Baker.  Acting  Secretary  of  the  Board, 

Telephone  (202)  357—1100. 

Beck>  Baker, 

Secretary  of  the  Board. 

jFR  Doc  87-12978  Filed  6-3-87;  3:23  pmJ 
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SECURITIES  AND  EXCHANGE  COMMISSION 

.Agfiii.y  Meetings 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Govemment  in  the 
Sunshine  Act,  Pub.  L  94-^09,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meetings  during 
the  week  of  June  8, 1987: 

A  closed  meeting  will  be  held  on 
Tuesday,  June  9, 1987,  at  2:30  p.m.  An 
open  meeting  will  be  held  on  Thursday. 
June  11. 1987.  at  10:00  a.m..  in  Room 
1C30. 

The  Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  of  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meetings.  Certain 
staff  members  who  are  responsible  for 
the  calendared  matters  many  also  be 
present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or  more 
of  the  exemptions  set  forth  in  5  U  S.C. 
552b(c)  (4).  (8),  (9)(A)  and  (10)  and  17 
CFR  200.402(a)  (4).  (8).  (9)(i)  and  (10), 
permit  consideration  of  the  scheduled 
matters  at  a  closed  meeting. 


Commissioner  Cox,  as  duty  officer, 
voted  to  consider  the  items  listed  for  the 
closed  meeting  in  closed  session. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Tuesday.  June  9, 
1987,  at  2:20  p.m.,  will  be: 

Settlement  of  administrative  proceedings  of 
an  enforcement  nature. 

Institution  of  administrative  proceedings  of 
an  enforcement  nature. 

Institution  of  injunctive  actions. 

Settelement  of  injunctive  actions. 

Access  to  investigative  files  by  Federal, 
State,  or  Self-Regulatory  authorities. 

To  amend  injunctive  action. 

Opinions. 

The  subject  matter  of  the  open 
meeting  scheduled  for  Thursday,  June 
11. 1987,  at  10:00  a.m.,  will  be: 

1.  Discussion  of  whether  and  how  to  amend 
Rule  lOb-4  (17  CFR  240.10b-4).  the  short 
tendering  rule,  in  light  of  the  second  recent 
decision  of  the  Court  of  Appeals  for  the 
Second  Circuit  in  Merrill  Lynch,  Pierce, 
Fenner  &  Smith.  Inc.  v.  fack  Bobker.  For 
further  information,  please  contact  M.  Blair 
Corkran  at  (202)  272-2853. 


2.  Consideration  of  a  proposed  report 
resulting  from  the  Commission's  study 
pursuant  to  section  105  of  the  Government 
Securities  Act  of  1986.  That  study  examines 
the  use  of  the  exemption  in  section  3(aM2)  of 
the  Securities  Act  of  1933  for  securities 
guaranteed  by  banks  and  the  use  of 
insurance  policies  to  guarantee  securities.  For 
further  information,  please  contact  Joan  E. 
McKown  at  (202)  272-2433. 

3.  Consideration  of  whether  to  adopt  an 
amendment  to  Rule  6-07  of  Regulation  S-X. 
The  amendment  would  require  all  registered 
open-end  management  investment  companies 
to  account  for  net  costs  incurred  under  a  Rule 
12b-l  plan  as  expenses.  For  further 
information,  please  contact  Robert  E.  Plaza 
(202)  272-2107. 

At  times  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  Kevin  S. 
Fogarty  at  (202)  272-3195. 

Jonathan  G.  Katz, 

Secretary 

JFR  Doc.  87-12991  Filed  6-3-87;  8:45  amj 
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Corrections 


Thts   wctwn   of   the   FEDERAL   REGISTER 
contains   editonal   corrections   of   previousJy 
pubiisNKi   Presidential.  Rule    Proposed 
Rule,    and   Notice  documents   and   voiunx's 
of   ttie   Code   of   Federal   Requiations 
Ttiese    cofret:tions    are    prepared    by    trie 
Otlce   of   tne   Ftxleral    Register     Age^n^ 
prepared    corrections    are    issued    as    signed 
dccuments   and   apptwr    in   tne   afjpropnate 
docunriGnt  categories   elsewhere   m   tne 
Issue. 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18CFR  Part  2 

|Docl<etNo  RM87-18-rKX),  Order  No   471] 

Public  Utilities  Policies  Act.  Primary 
Energy  Source  for  Qualifying  Small 
Power  Production  Facilities; 
Interpretation  of    Waste  Natural  Gas 

Correction 

In  rule  document  87-11705  beginning 
on  page  19308  in  the  issue  of  Friday, 


May  22. 1987.  make  the  following 
correction: 

On  p.iKc  19310,  in  the  third  column, 
the  fifth  through  eighth  lines  should 
have  read    Statement  of  Interpretation 
Under  the  Public  Utility  Kexxilatory 
Policies  ,*\(:t  of  19:^ 

BIILINO  C00€    1M)50i  O 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  Security  Administration 

20  CFR  Part  404 

'  Regulations  No  4  ' 

Federal  Old-Age,  Survivors,  and 
Disability  Insurance;  Eligibility  for 
Underpayment  Due  a  Deceased 
Beneficiary 

Correction 

In  rule  document  87-11677  beginning 
on  page  19135  in  the  issue  of  Thursday. 
May  21, 1987,  make  the  following 
corrections: 


Federal  Register 
Vol.  52.  No.  108 
Friday,  fune  S.  1987 


1.  On  pam-  1^1  J.S   in  the  third  column, 

in  the  SUPPUEMENTARV  INFORMATION    in 
the  last  line  of  the  second  complete 
paragraph  following  the  quoted  CFR 
text,  "decreased"  should  read 
"deceased". 

2.  On  the  same  page,  in  the  same 
column,  m  the  supplementary 
INFORMATION,  in  the  third  line  under 
Comments  "of  should  read  "on". 

5  404.305    1  Corrected! 

3.  On  page  19136,  in  the  first  column, 
in  S  404.3C5,  the  11th  line  of  paragraph 
(b)  should  read  "justice  system,  you  may 
not  become  entitled". 

BIIXINQ  CODE  ^v»o^■o 


Friday 

June  5,  1987 


.'•■ii 
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Protection  Agency 

40  CFR  Parts  707  and  766 

Polyhalogenated  Dibenzo-p-Dioxins/ 
Dibenzofurans;  Testing  and  Reporting 
Requirements;  Final  Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  707  and  766 
I OPTS-83002C;  FRL-3212-1 1 

Polyhalogenated  Dibenzo-p-Dioxins/ 
DJbenzofurans;  Testing  and  Reporting 
Requirements 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Final  rule. 

summary:  This  document  promulgates 
regulations  under  sections  4  and  8  of  the 
Toxic  Substances  Control  Act  (TSCA), 
15  U.S.C.  2603  and  2607  for  certain 
chemicals  which  may  be  contaminated 
with  certain  chlorinated  and  brominated 
dibenzo-p-dioxins  (HDDs)  and 
dibenzofurans  (HDFs).  HHDs  and  HDFs 
have  been  recognized  as  having 
potential  public  health  and 
environmental  significance  because  of 
their  potential  for  industrial  toxic  effect 
at  very  low  doses.  The  regulations 
promulgated  under  this  document 
require  analytical  testing  for  certain 
chemicals  for  HDD/HDF  contamination, 
submission  of  existing  test  data  on 
contamination  of  these  chemicals  with 
HDDs/HDFs,  submission  of  health  and 
safety  studies  on  HDDs/HDFs.  and 
submission  of  worker  allegations  of 
significant  adverse  reactions  to  HDDs/ 
HDFs.  A  summary  of  the  requirements 
of  this  rule  is  set  forth  under 
SUPPLEMENTARY  INFORMATION,  below. 
DATES:  In  accordance  with  40  CFR  23.5. 
this  rule  shall  be  promulgated  for 
purposes  of  judicial  review  at  1  p.m. 
eastern  standard  time  on  )une  19, 1987. 
This  rule  shall  be  effective  on  July  8. 
1987. 

FURTHER  INFORMATION  CONTACT: 
Edward  A.  Klein,  Director,  TSCA 
Assistance  Office  (TS-799).  Office  of 
Toxic  Substances.  Environmental 
Protection  Agency.  Rm.  E-543.  401  M 
Street  SW..  Washington,  DC  20460, 
Telephone:  (202-554-1404). 
SUPPLEMENTARY  INFORMATION:  This  rule 
requires  manufacturers  and  importers  of 
12  organic  chemicals  to  test  their 
chemicals  for  the  presence  of  certain 
chlorinated  and  brominated  dibenzo-p- 
dioxins  and  dibenzofurans.  This  testing 
will  also  be  required  for  20  additional 
organic  chemicals  not  currently 
manufactured  or  imported  in  the  United 
States  if  their  manufacture  or 
importation  should  resume. 

Manufacturers,  importers,  ahd 
processors  of  the  12  chemicals  must  also 
submit  existing  test  data  on 
contamination  of  these  chemicals  with 
HDDs  or  HDFs.  health  and  safety 


studies  on  HDDs/HDFs,  and  consumer 
or  worker  allegations  of  significant 
adverse  reactions  to  HDDs/HDFs;  the 
same  information  on  the  20  additional 
chemicals  is  required  should 
manufacture  or  importation  resume. 

If  either  the  testing  required  under  this 
rule,  or  the  existing  test  data  on 
contamination  submitted  under  this  rule 
show  that  any  of  these  chemicals 
contain  any  HDDs/HDFs  in 
concentrations  above  the  Levels  of 
Quantitation  (LOQ)  designated  in  this 
rule,  the  manufacturers  and/or 
importers  must  submit  the  following 
information  with  respect  to  the 
chemicals:  (1)  Production  volume. 
process,  use.  exposure,  and  disposal 
data;  (2)  unpublished  health  and  safety 
studies,  and  (3)  records  of  allegations  of 
significant  adverse  reactions. 

This  rule  also  requires  the  submission 
of  process  and  reaction  condition  data 
by  importers  and  manufacturers  of 
chemical  substances  made  from  any  of 
29  precursor  chemicals  to  determine 
whether  there  is  a  need  for  dioxin  and 
furan  testing  of  the  chemical  substances 
made  from  these  precursor  chemicals. 

If  testing  of  a  chemical  under  this  rule 
shows  the  chemical  does  not  contain 
HDDs/HDFs.  this  rule  provides  for 
termination  of  export  notification 
normally  required  under  section  12(b)  of 
TSCA.  15  U.S.C.  2611(b).  for  a  chemical 
subject  to  section  4  test  rules. 

I.  Organization  of  this  Final  Rule 

This  is  a  final  rule  issued  after 
consideration  of  comments  submitted  in 
response  to  a  proposed  rule  published  in 
the  Federal  Register  of  December  19. 
1985  (50  FR  51794).  an  amendment  to  the 
proposed  rule  published  in  the  Federal 
Register  of  October  23, 1986  (51  FR 
37012).  and  all  relevant  information 
submitted  to  or  otherwise  obtained  by 
EPA. 

The  preamble  to  this  final  rule  begins 
with  the  historical  background  (Unit  II). 
and  continues  with  a  short  summary  of 
changes  from  the  provisions  proposed 
(Unit  HI).  Unit  IV  discusses  findings  and 
considerations  under  section  4  of  TSCA; 
Unit  V  discusses  costs  of  testing  and 
reporting;  and  Unit  VI  discusses  the 
availability  of  testing  facilities  and 
personnel  to  perform  the  proposed 
testing.  Unit  VII  discusses  EPA's 
rationale  for  issuing  information 
gathering  rules  under  section  8  of  TSCA. 
Unit  VIII  discusses  the  relationship  of 
this  rule  to  export  notification 
requirements  under  section  12(b)  of 
TSCA;  Unit  IX  discusses  compliance 
and  enforcement;  Unit  X  describes  the 
rulemaking  record;  and  Unit  XI  lists 
references  used  by  EPA  in  preparing  this 
rule.  Requirements  EPA  must  meet 


under  other  authorities  before  it  may 
issue  a  rule  are  discussed  in  Unit  XII. 

II.  Background 

A.  /?('«u/u//(7«  of  HDDs/HDFs 

EPA  has  long  recognized  the  potential 
public  health  and  environmental 
significance  of  2.3.7.8- 
tetrachlorodibenzo-p-dioxin  (2.3.7,8- 
TCDD).  2.3,7.8-TCDD  exhibits  delayed 
biological  response  in  many  species  and 
is  lethal  at  exceptionally  low  doses  to 
aquiitir  organisms,  birds,  and  some 
mammals.  It  has  been  shown  to  be 
carcinogenic,  teratogenic,  fetotoxic,  and 
acnegenic  In  addition,  2.3,7, &-TCDD  has 
been  shown  to  adversely  affect  the 
immune  response  in  mammals.  EPA  also 
recognizes  the  potential  health 
significance  of  a  variety  of  tetra-  through 
hepla-halogenated  dibenzo-p-dioxins 
and  dibenzofurans  (HDDs  and  HDFs) 
that  are  structurally  related  to  2,3.7,8- 
TCDD  in  that  they  are  chlorinated  or 
brominated  at  the  2,3,7  and  8  positions 
on  the  molecular  structure  (Refs.  5  and 
15).  Limited  In  vivo  and  in  vitro  data 
support  the  structure-activity  based 
argument  that  laterally  substituted 
2.3,7,8-HDDs/HDFs  share  qualitative 
toxicity  properties  with  2.3,7,8- TCDD. 
There  is  also  evidence  that  2.3,7,8- 
TCUD.  some  of  the  other  HDDs/HDFs. 
and  by  implication  the  remainder  of  the 
HDDs/HDFs  may  be  hazardous  to 
human  health  and  the  environment  at 
low  levels.  These  2.3,7,8-8ub8tituted 
tetra-  through  hepta-  dibenzo-p-dioxins 
and  dibenzofurans.  as  well  as  2,3.7.8- 
TCDD,  are  the  subjects  of  this 
rulemaking.  Hereafter,  unless  otherwise 
stated,  this  document  will  refer  to  tetra- 
through  hepta-  chlorinated  and 
brominated  dioxins  and  dibenzofurans 
substituted  at  the  2,3,7  and  8  positions 
as  a  group  by  using  the  term  "HDDs/ 
HDFs."  The  2,3,7,8-HDDs/HDFs  have 
been  measured  in  a  number  of 
commercial  chemicals  (Ref.  43).  EPA  has 
reason  to  believe  that  they  also  appear 
in  a  number  of  other  commercial 
chemicals  which  are  structurally  similar 
to  those  in  which  HDDs/HDFs  have 
been  measured,  and  are  manufactured 
under  conditions  favorable  to  HDD/ 
HDF  formation. 

EPA's  National  Dioxin  Strategy  (Ref. 
32).  issued  in  December  1983,  offers  a 
comprehensive  overview  of  EPA's  past, 
present,  and  planned  activities  in  this        j 
area.  EPA's  past  regulatory  efforts  on        •: 
HDDs/HDFs  focused  on  a  number  of         ' 
products  and  processes  that  could 
generate  HDDs  and  HDFs  or  could  ? 

otherwise  lead  to  human  or 
environmental  exposure  to  these 
substances.  These  activities  were  noted 
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in  the  preamble  to  the  proposed  rule 
under  Unit  I.  Since  that  time  EPA  has 
taken  the  following  additional  actions: 

(1)  A  final  agreement  between  EPA  and 
manufacturers  of  wood  preserving 
products  containing  pentachlorophenol, 
subject  to  regulation  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA)  was  reached  regarding 
analysis  and  maximum  permissible 
limits  in  pentachlorophenol  for  HDDs; 

(2)  treatment  standards  under  the 
Resource  Conservation  and  Recovery 
Act  (RCRA)  for  dioxin-containing 
hazardous  waste  were  proposed  January 
14, 1986  (51  FR  1602).  and  promulgated 
November  7.  1986  (51  FR  40572,  40615); 

(3)  cancellation  of  the  dioxin- 
contaminated  herbicides  2,4,5-T  and 
silvex  were  completed  in  February  1985; 

(4)  a  notice  of  intent  to  cancel  most  non- 
wood  preservative  registrations  of 
pentachlorophenol  was  published  on 
January  21,  1987  (52  FR  2282);  (5)  a 
Dioxin  Update  Committee  (Ref.  40)  of 
scientific  experts  was  convened  to 
determine  their  views  in  the  areas  of 
human  health  effects,  immunotoxicity, 
bioavailability,  mechanism  of  action 
and  appropriate  risk  assessment 
procedures  for  2.3.7,8- TCDD;  and  (6)  a 
favorable  review  was  issued  by  the 
Science  Advisory  Board  of  the 
application  of  Toxicity  Equivalency 
Factors  developed  by  Drs.  Barnes  and 
Bellin  to  estimate  the  toxicity  of 
congeners  of  HDDs/HDFs  other  than 
2.3,7.8-TCDD  (Ref.  35).  In  addition,  the 
following  regulatory  activities  are 
underway  within  EPA  to  control  or 
eliminate  potential  human  or 
environmental  exposure  to  HDDs/HDFs: 
RCRA  listing  of  HDDs/HDFs  as  "acutely 
hazardous"  wastes;  RCRA  land  ban 
disposal  rule;  evaluation  of  waste 
streams  from  pentachlorophenol  wood 
treaters;  municipal  waste  combustion 
guidelines  and  evaluation  of  ash 
residues  from  municipal  combustion; 
establishment  of  National  Pollutant 
Discharge  Effluent  Standards  (NPDF^) 
discharge  limits,  and  numerous 
Superfund  site  cleanup  activities. 

B.  Background  to  This  Final  Rvie 

On  October  22.  1984,  the 
Environmental  Defense  Fund  and  the 
National  Wildlife  Federation  filed  a 
citizens'  petition  under  section  21  of 
TSCA.  15  U.S.C.  2620  The  petition  (Ref. 
14)  requested  that  EPA  commence 
certain  regulatory  actions  related  to 
certain  HDDs  and  HDFs  and  initiate 
related  investigations  and  research. 

More  specifically,  the  petitioners 
asked  EPA  to  use  its  authority  under 
TSCA  to  analyze  aggregate  hazards 
po!-ed  by  multi-media  releases  of  the 
sp*  cific  HDDs/HDFs  subject  to  this  rule 


(those  substituted  at  the  2.3.7  and  8 
positions  on  the  benzene  rings)  and  to 
take  action  under  TSCA  to  commence 
an  integrated,  multi-media  effort  to 
reduce  the  nsks  from  the  release  of 
these  chemicals. 

Although  the  petitioners 
acknowledged  that  EPA  in  Its  Dioxin 
Strategy  (Ref.  32)  has  recognized  the 
need  for  a  multi-media  approach  in 
cleaning  up  contamination,  they  believe 
that  EPA  has  not  taken  sufficient  action 
to  prevent  future  contamination  from  the 
continued  generation  of  HDDs  and 
HDFs  as  contaminants  during  the 
manufacture  of  other  chemicals  and 
materials.  The  petitioners  requested  that 
EPA  take  a  number  of  specific 
regulatory  and  information-gathering 
steps  under  TSCA  to  regulate  the 
HDDs/HDFs  generically.  as  a  class  of 
chemicals. 

EPA  decided  that,  in  general,  it  would 
deny  the  request  to  regulate  the 
specified  HDDs/HDFs  under  a  multi- 
media TSCA  approach  for  two  reasons: 
(1)  The  Agency  was  already  proceeding 
to  gather  extensive  data  and  initiate 
regulation  under  other,  more  appropriate 
statutes,  and  (2)  EPA  did  not  have  the 
data  needed  to  make  a  finding  of 
unreasonable  risk  under  section  6  of 
TSCA,  the  provision  of  the  Act  that 
authorizes  substantive  regulation  of 
chemicals.  EPA  did  decide,  however,  to 
grant  part  of  the  petition  and  on 
December  19.  1985  (50  FR  51794) 
proposed  this  rulemaking  under  sections 
4  and  8  of  TSCA  to  gather  additional 
information  on  HDDs/HDFs  in 
commercial  chemicals.  EPA  will  review 
the  data  submitted  as  a  result  of  this 
rule  to  decide  whether  additional 
regulatory  action  under  section  6  of 
TSCA  is  warranted  to  limit  or  control 
the  further  manufacture,  processing, 
distribution  in  commerce,  and/or  use  of 
chemicals  contaminated  with  HDDs/ 
HDFs. 

EPA  received  13  comments  to  the 
proposed  rule  during  the  public 
comment  period,  which  closed  on 
February  18. 1986.  On  March  4, 1986. 
EPA  held  a  public  hearing  in 
Washington,  DC  where  three 
organizations  presented  testimony.  A 
transcript  of  this  meeting  is  in  the  public 
docket  file  for  this  rule.  EPA  also  held  a 
meeting  closed  to  the  public  on  March  4, 
1986,  at  the  request  of  Great  Lakes 
Chemical  Co.  (Great  Lakes),  to  receive 
confidential  business  information  (CBI) 
from  Great  Lakes  and  to  request 
additional  CBI  on  listed  chemicals 
manufactured  by  the  company.  A 
transcript  of  the  meeting  and  a  copy  of 
letters  in  which  EPA  requested  specific 
data  a.^e  included  in  the  rulemaking 


record  for  this  rule.  A  second  public 
meeting  was  held  April  22, 1986,  in 
Washington.  DC,  at  the  request  of  the 
Chemical  Manufacturers'  Association 
(CMA),  to  allow  CMA  to  present  the 
Agency  with  a  proposal  for  an 
alternative  procedure  for  collecting  the 
needed  data.  This  procedure  and  EPA's 
evaluation  of  it  are  discussed  under  Unit 
IV  of  this  preamble. 

As  a  result  of  comments  made  at 
these  meetings  and  other  information 
received  by  EPA,  the  Agency  amended 
the  proposed  rule  and  solicited  public 
views  and  data  on  whether  to  collect 
process  and  reaction  condition  data  on 
18  additional  chlorinated  and 
brominated  benzenes  under  section  8(a) 
of  TSCA  (51  FR  37612,  October  23, 1986). 
The  Agency  received  five  comments  to 
that  proposed  amendment  and  responds 
to  those  comments  in  appropriate 
sections  of  this  preamble. 

Also  in  response  to  comments,  EPA 
has  amended  40  CFR  Part  707  to  provide 
for  termination  of  reporting  for  export 
purposes  under  section  12(b)  of  TSCA 
when  testing  shows  no  contamination  of 
a  chemical  by  HDDs/HDFs  above  the 
LOQs. 

EPA  has  considered  all  the  comments 
received  and  other  relevant  information 
obtained  by  the  Agency,  and  has 
modified  other  parts  of  the  rule 
appropriately.  The  comments  are 
addressed  under  the  appropriate 
sections  of  this  preamble. 

EPA  believes  that  production, 
processing,  distribution,  use,  and 
disposal  of  the  listed  chemicals  may 
present  an  unreasonable  risk  of  injury  to 
human  health  and  the  environment 
because  of  their  potential  for 
contamination  by  chlorinated  and 
brominated  dibenzo-p-dioxins  and 
dibenzofurans.  EPA  believes  these 
contaminants  may  present  a  health  risk 
at  very  low  levels,  down  to  0.1  part  per 
billion  (ppb)  for  2.3.7,8TCDD,  the  most 
toxic  congener,  and  for  2.3,7.8- 
tetrabromodibenzo-p-dioxin  (TBDD). 
believed  to  be  equally  as  toxic. 
Therefore,  this  target  level  of 
quantitation  has  been  set  for  2.3.7.8- 
TCDD  and  2.3.7,8-TBDD,  with  higher 
levels  for  the  remaining  congeners 
based  on  toxicity  equivalent  to  that  of 
2.3,7.8-TCDD.  These  levels  are  targets, 
and  EPA  expects  testing  laboratories  to 
make  a  good  faith  effort  to  reach  these 
targets.  EPA  s  Director  of  the  Office  of 
Toxic  Substances  (OTS)  will  determine 
whether  good  faith  efforts  are  made, 
advised  by  a  panel  of  experts  in 
analytical  chemistry  convened  by  EPA, 
In  cases  where  good  faith  efforts  are 
made.  EPA  will  accept  results  higher 
than  the  target  LOQs.  EPA  also  believes 
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that  the  differences  in  cost  to  test  for 
HDDs/HDF  at  0.1  ppb  or  10  ppb  or  even 
100  ppb  are  very  small  because  the 
major  part  of  the  cost  of  testing  is 
incurred  by  separation  of  matrix  and 
clean-up  of  sample,  and  this  cost  will  be 
approximately  the  same  for  these  levels. 

III.  Comparison  of  Proposed  and  Final 

Rule 

A.  Testing  Requirements  Under  Section 

4 

Under  section  4  of  TSCA.  explained  in 
the  proposed  rule  under  Unit  II. B..  EPA 
proposed  to  require  testing  of  14 
currently  manufactured  or  imported 
chemicals  and  20  chemicals  not 
currently  manufactured  or  imported.  In 
this  rule,  EPA  is  requiring  testing  for 
HDD/HDF  contamination  of  12  currently 
manufactured  or  imported  chemicals, 
and  20  chemicals  not  currently 
manufactured  or  imported  if  their 
manufacture  or  importation  resumes. 
The  two  chemicals  removed  from  the  list 
are  2.4-Dichlorophenoxyacetic  acid  and 
2,4-Dichlorophenoxybutyric  acid, 
chemicals  which  are  both  pesticides  and 
pesticide  intermediates.  Contamination 
of  these  two  chemicals  by  UDDs/HDFs 
will  be  determined  by  a  Data  Call-In 
Program  conducted  under  FIFRA.  The  12 
chemicals,  which  are  subject  to  testing 
as  of  the  promulgation  date  of  this  rule, 
are  listed  below  with  their  Chemical 
Abstract  Services  (CAS)  registry 
numbers. 


CASNo. 


79-94-7 
lie-75-2 

118-79-6 

120-83-2 

1163-19-5 

4162-«5-2 

21850-44-2 

25327-89-3 
32534-81-9 
32536-52-0 
37853-59-1 
55205-38-4 


Oianitcil  nanw 


TetrabromobnptiefX)!- A 

2.3.5  6-Telricf*»o-2.5<ycloh««a<»en«-1,4- 
dnne 

2.4.6  rnbccKnophenol 
2.4-OicNofOphenol 
OacatvomodiptMnytonde 
TeM«J»omo«)is()neoo»-A-«).»emo«yial» 
Tetrabtomot>i8»j*>«oo»A*«2.3- 

cKKomopropytether 
ANyt  emor  o«  IMralxomotMphenoi-A. 
PanlabronxxJip'wnYlond*. 
Oc1atxomodipt>enylo)n(l«. 
1 .2B»(tnbfooTopheno«y>.«lti«n« 
Te<rabro(TtoblS()^encli'A  ckacryWe 


(EPA  has  assumed  that  a  chemical  is 
currently  manufactured  if  it  was 
manufactured  since  January  1, 1984.) 

The  20  chemicals,  which  will  be 
subject  to  testing  after  their  manufacture 
or  importation  resumes,  are  listed 
below. 


CASNo 

79-95-8 

T«lf«cNoro«)li«)«woo«-A. 

87- 10-5 

3.4  .S-Tnbronwukcylwvkds. 

87-65-0 

2.6  OicMorop'wnol. 

95-77-2 

•5-95-4 

2.4.5-  T  Kftoiofititnc* 

99-28-5 

2.6-0<b>omo-4-ntropfwnol 

120-36-5 

2{2.4.<D><:t*xogh«noKyH-prop«no<e  acid 

320-72-9 

3.5-DK«ilon»alK:yclK  Kid 

488-47-1 

Tenatxomocaiechol 

CASNa 

576-24-9 
583-78-8 
608-71-9 
815-56-7 

2.5-Oc«loropn«r>ol. 
Psntaoromophonol 
2  4  0«)ronx3prieool 

933-75-5 

1940-42-7 

2577-72-2 

3772-94-9 

37853-61-5 

4.Bromo?  s  ctcWcwcwnanol 
3  S  ObTOnwsaiK-vWfi*!* 

fc(«8me<nyi»«h»  (X  i«u»l»o"»t»«pn«no»-A 
*k^m>oe  iwricntofopfwiat*. 

Manufacturers  of  any  listed  chemical 
may  request  an  exclusion  or  waiver 
from  testing  for  any  of  four  reasons:  (1) 
Detailed  process  and  reaction  condition 
data  for  the  chemical  show  the  absence 
of  conditions,  conducive  to  HDD/HDF 
formation;  (2)  existing  test  data  on  the 
chemical  meet  the  testing  requirements 
of  this  rule  in  terms  of  Quality 
Assurance/Quality  Control  (QA/QC) 
and  best  effort  to  analyze  at  lowest 
possible  LOQs;  (3)  an  affirmation  signed 
by  a  responsible  company  official  that 
the  chemical  is  produced  at  levels  of  100 
kilograms  per  year  or  less,  and  is  used 
only  for  research  and  development 
purposes:  and  (4)  the  manufacturer 
provides  evidence  that  the  chemical,  due 
to  the  cost  of  testing,  will  either  be  taken 
off  the  market  or  will  not  reach  the 
market,  and  the  chemical  can  be  shown 
to  result  in  no  unreasonable  risk.  This 
last  exclusion/waiver  is  intended  to 
provide  an  opportunity  for  EPA  to  grant 
relief  from  testing  requirements  in 
circumstances  where  the  cost  of  testing 
would  preclude  production  of  a  chemical 
and  no  unreasonable  risk  would  result  if 
the  chemical  were  produced.  Requests 
for  exclusions/waivers  must  be 
submitted  within  60  days  of  the  effective 
date  of  this  rule.  Persons  who  plan  to 
resume  manufacture,  import  or 
processing  of  a  chemical  listed  for 
testing  must  apply  for  an  exclusion  60 
days  prior  to  actual  such  resumption. 
EPA  will  issue  in  the  Federal  Register  a 
notice  of  receipt  of  any  requests  for 
exclusion  under  this  rule,  and  a  notice  of 
its  decision  on  each  such  request. 

Persons  required  to  test  under  this 
rule  must,  within  60  days  of  the  effective 
date,  or  60  days  after  they  become 
subject  to  the  rule,  submit  to  EPA  either 
a  letter  of  intent  to  test  or  an  application 
for  exemption/waiver.  For  chlorinated 
chemicals,  persons  who  submit  a  notice 
of  intent  to  test  must  submit  to  EPA. 
within  12  months  of  such  submission, 
chemical  matrix-specific  test  protocols 
sensitive  enough  to  quantitate  to  the 
target  LOQs  specified  in  this  rule,  or  if 
one  or  more  of  those  levels  are  not 
possible  for  a  given  matrix,  for  the 
lowest  possible  level  of  quantitation 
achievable.  For  brominated  chemicals, 
the  protocols  must  be  submitted  within 
24  months  of  submission  of  the  notice  of 


intent  to  test.  Should  testing  be  required 
in  the  future  for  a  chemical  in  which 
both  chlorine  and  bromme  occur,  and 
neither  predominates,  testing  would  be 
required  for  both  chlorinated  and 
brominated  HDDs/HDFs  For  a 
discussion  of  requirements  for  such 
protocols,  see  Unit  1V.B.2.  and  §§  766.10. 
766.12.  766.14,  786.16.  and  766.18  of  this 
rule. 

LOQs  for  each  congener  have  been 
adjusted  based  on  toxic  equivalency  to 
2.3,7,8-TCDD.  using  the  Toxic 
Equivalency  Factors  developed  by  Drs. 
Barnes  and  Bellin  of  EPA  (Refs.  4  and 
35).  Using  very  limited  data,  and  in  the 
absence  of  data  to  the  contrary, 
brominated  HDDs/HDFs  have  been 
assumed  to  be  as  toxic  as  their 
chlorinated  counterparts. 

The  rule  requires  that  these  target 
LOQs  be  achieved  through  the  use  of 
high-resolution  gas  chromatography  (HR 
GC)  with  high  resolution  mass  spectral 
detection  (HR  MS),  unless  another 
method  can  be  demonstrated  to  reach 
the  target  LOQs  as  well  or  better. 

EPA  will  convene  a  panel  of 
analytical  chemists  employed  by  the 
U.S.  Government  and  expert  in  HDD/ 
HDF  analysis  to  review  the  protocols 
and  offer  recommendations  where 
necessary  to  ensure  that  the  methods 
are  capable  of  accurately  and  precisely 
measuring  HDDs/HDFs  at  the  targeted 
or  the  lowest  possible  levels.  During  this 
review  process  EPA  will  take  into 
account  the  possibility  that  interferences 
may  not  allow  quantitation  to  the  levels 
specified  and,  in  those  cases  where  good 
faith  efforts  have  been  made  to  reach 
the  target  LOQ.  the  Agency  may  agree 
to  an  analytical  protocol  which  results 
in  a  higher  LOQ.  This  determination  will 
be  made  by  the  Director  of  the  Office  of 
Toxic  Substances  based  on  the 
recommendation  of  the  expert  panel. 

To  facilitate  the  development  of 
extraction,  cleanup,  and  analysis 
procedures  in  these  protocols,  EPA  will 
provide  a  guidance  document  titled, 
"Guidelines  for  the  Determination  of 
Polyhalogenated  Dibenzo-p-dioxins  and 
Dibenzofurans  in  Commercial  Products" 
(Ref.  24).  This  guidance  document  has 
been  adjusted  to  allow  (QA/QC)  as 
follows:  the  level  of  reproducibility  is 
plus/minus  20  percent,  recovery  levels 
for  spiked  internal  calibration  standards 
are  50  to  150  percent. 

Within  6  months  of  die  completion  of 
EPA  review  of  the  protocols,  test  results 
must  be  submitted  to  EPA. 

To  summarize,  as  a  result  of 
consideration  of  comments,  EPA  made 
some  changes  from  the  proposal.  Two 
chemicals  manufactured  both  as 
pesticides  and  as  isolated  intermediates 


of  pesticide  products,  2,4- 
Dichlorophenoxyacetic  acid  and  2,4- 
Dichlorophenoxybutyric  acid,  were 
deleted  from  the  list  of  chemicals  to  be 
tested.  LOQs  were  modified  to  take  into 
account  Toxic  Equivalency  Factors 
(TEFs)  developed  by  EPA  for  the 
different  HDD/HDF  congeners.  The 
timeframes  for  submission  of  protocols 
and  test  results  have  been  modified. 
QA/QC  requirements  have  been 
adjusted.  Testing  for  one  chemical 
manufactured  by  Dow  Chemical 
Company  (Dow)  has  been  excluded  as  a 
result  of  comments  submitted  on  the 
proposed  rule.  The  rule  provides 
procedures  whereby  companies  may 
present  to  ElPA  information  that  may 
convince  the  Agency  to  exclude  their 
chemicals  from  testing  or  waive  the 
testing  requirements. 

Finally,  the  regulations  under  TSCA 
section  12(b)  have  been  amended  to 
provide  termination  of  reporting  for 
export  purposes  when  data  have  been 
submitted  showing  no  HDDs/HDFs 
present  above  the  I-OQs.  These  changes 
and  the  reasons  therefor  are  discussed 
in  the  appropriate  places  later  in  this 
preamble. 

B.  Reporting  Requirements  Under 
Section  8 

Under  section  8(a)  of  TSCA,  EPA  may 
require  chemical  manufacturers  and 
processors  to  maintain  such  records  and 
submit  such  reports  as  the  Agency  may 
reasonably  require.  EPA  has  determined 
that  certain  chemical  manufacturers 
must  submit  information  to  assist  the 
Agency  in  evaluating  the  risk  from 
chemicals  potentially  contaminated  with 
HDDs/HDFs.  The  data  required  to  be 
submitted  under  section  8  will  be  used 
to  complete  a  comprehensive  overview 
of  uses,  exposures,  risks,  and 
advantages  of  chemicals  containing  or 
potentially  containing  the  HDDs/HDFs 
so  that  EPA  may  assess  the  need  for  and 
nature  of  future  regulatory  control 
measures. 

This  rule  requires  manufacturers 
(including  importers)  and  processors  of 
the  12  chemicals  listed  for  testing  to 
submit,  90  days  after  the  effective  date 
of  this  rule,  any  available  test  results, 
with  necessary  protocols,  which  show 
the  results  of  any  existing  testing  of  their 
chemicals  for  concentrations  of  HDDs/ 
HDFs.  These  test  data  may  also  be  used 
to  support  an  exclusion  from  testing. 
Persons  who  manufacture  or  import  any 
of  the  20  chemicals  not  currently  in 
production  must  submit  this  information 
within  90  days  of  the  resumption  of 
manufacture  or  importation. 

The  manufacturers,  importers,  and 
processors  of  the  12  chemicals  must  also 
submit,  under  section  8(c)  of  TSCA, 


allegations  in  their  possession  of 
significant  adverse  reactions  to  HDDs/ 
HDFs  and.  under  section  8(d)  of  TSCA. 
any  unpublished  health  and  safety 
studies  they  may  have  on  HDDs/HDFs. 
This  information  must  be  submitted  to 
EPA  within  90  days  from  the  effective 
date  of  this  rule,  or  90  days  after  the 
person  begins  manufacture  or  import, 
whichever  is  later. 

In  addition,  should  the  testing 
conducted  under  this  rule  or  the  existing 
test  data  submitted  under  section  8  of 
TSCA  show  that  particular  chemicals 
contain  HDDs/HDFs  above  the 
designated  LOQs,  the  manufacturers 
(including  importers)  of  those  particular 
chemicals  must  submit,  under  section 
8(a),  production  volume,  process  and 
reaction  conditions,  exposure,  use  and 
disposal  data  as  specified  on  EPA  Form 
7710-51.  Submitters  may  request  copies 
of  the  form  from  the  TSCA  Assistance 
Office,  or  submit  the  data  required  by 
the  form.  In  addition,  these 
manufacturers  and  importers  must  then 
submit,  under  section  8(c)  of  TSCA, 
records  of  alleged  adverse  reactions  to 
the  tested  chemicals,  and,  under  section 
8(d)  of  TSCA.  unpublished  health  and 
safety  studies  on  the  tested  chemicals. 
This  section  8(a),  (c),  and  (d) 
information  must  be  submitted  90  days 
after  the  submission  of  a  positive  test 
result  as  defined  at  §  766.3. 

If  testing  data  from  this  rule  show  that 
for  a  particular  chemical,  some 
manufacturers  report  HDDs/HDFs 
significantly  above  the  designated  LOQs 
and  others  show  no  contamination,  EPA 
may  require  through  publication  of  a 
notice  in  the  Federal  Register,  that  all 
manufacturers  and  importers  of  that 
chemical  submit  process  and  reaction 
condition  data.  This  means  that 
manufacturers  who  have  reported  no 
contamination  may  be  required  to 
supply  data. 

Finally,  under  section  8(a)  of  TSCA. 
manufacturers  (except  small 
manufacturers)  of  chemicals  using  any 
of  certain  listed  precursor  chemicals  as 
feedstocks  or  intermediates  must  submit 
data  on  manufacturing  process  and 
reaction  conditions  for  the  chemicals 
they  manufacture  using  these 
precursors.  These  precursor  chemicals 
are  not  themselves  contaminated,  but 
can,  during  further  processing  and  under 
certain  reaction  conditions,  lead  to 
formation  of  HDDs/HDFs  in  other 
chemicals.  Should  EPA  learn  from  this 
data  gathenng  process  that  reaction 
conditions  favorable  to  HDD/HDF 
formation  exist.  EPA  may  propose 
additional  chemicals  for  testing. 

The  original  December  1985  proposal 
listed  12  precursor  chemicals.  After 
considering  comments,  however,  EPA 


amended  the  proposal  and  opened  a 
comment  period  to  accept  comments  on 
the  addition  of  18  chlorinated  and 
brominated  benzenes  to  the  list  of 
precursor  chemicals. 

One  of  these  18  added  chemicals, 
pentachloronitrobenzene  (PCNB),  was 
removed  from  the  list  after  comments 
received  in  response  to  the  proposed 
amendment  showed  that  this  chemical  is 
not  currently  manufactured  in  the  U.S., 
is  imported  only  for  use  as  a  registered 
active  ingredient  (pesticide  use  only), 
and  as  such  is  regulated  under  FIFRA. 
All  details  concerning  manufacturing 
process,  intermediates,  reactions  and 
product  chemistry  for  this  chemical  have 
been  submitted  to  EPA  as  required 
under  FIFRA's  special  Data  Call-In  letter 
of  May  8, 1985.  Because  this  chemical  is 
not  subject  to  TSCA  jurisdiction  at  this 
time,  it  has  been  deleted.  Should  EPA 
receive  information  indicating  that 
PCNB  manufacture  or  importation 
resumes  for  non-pesticidal  uses  subject 
to  jurisdiction  under  TSCA.  this 
chemical  may  again  be  added  to  the  list 
of  precursors  subject  to  the  reporting 
requirements  outlined  above.  This  final 
rule  thus  incorporates  all  29  chemicals 
info  the  precursor  list. 

The  complete  list  of  the  29  precursor 
chemicals  appears  below. 


CASNo 

CxefTMcal  nama 

85-22-3 

P8olabf(yT>oett>yibenzeoe 

87-«l-6 

1 ,2.3  Tnchiorobenreoe 

87-84-3 

1.2.3.4.5.  Pentat)fon>o-6-ctilOfOcyclohexane- 

89-61-2 

1 .4-Dichloro2-nitrobenzene 

89-64-5 

4-Cti<oro-2-nftrop'ieool 

89-69-0 

2.4 .5- T  ncftiCKOortrobenzene 

92-04-6 

2-CmofO-4  -phenytphenol 

94-74-6 

4-Chloro-(Mol(wy  acebc  acx) 

94-81-5 

4-(244«hyt-4-c»*xophoooi(y)  bulryic  acid 

95-50-1 

o-OicMofobeniBne 

95-56-7 

<v^ofnophonol. 

95-57-8 

o-CNoraphwnl 

95-88-5 
95-94-3 

4-C»*«iresofonol 

97-50-7 

5-Chloro-2.4-dmolhoxyan*oe. 

99-30-9 

2.6-Oichloro-4-nrtroar«line 

99-54-7 

1 ,2-DicWOf  o-4-nrtfo<)en»ne 

106-37-6 

Ot>romot>enzeoe 

106-46-7 

p-Dichtoroti«nzane 

106-70-3 

1 .3,5-Tnc*ikyoben2ene. 

108-86-1 

B'omcoenzeoe 

106-90-7 

Chkxoftenzeo© 

117-18-0 

120-82-1 

l.2.4-Tnchloro(»ra»ne 

348-51-6 

o-ChtoroduOfOberaeot 

350-30-1 

3-ChiOf  0-4  -Muorcwitrooenzeo*. 

615-67-8 

CNof<yiydroguinone 

626-39-1 

1 .3.5-Tnbfomobenzeoe 

827-94-1 

2.6-0*fO<t>o-4-nilfOBnilin« 

EPA  made  only  two  changes  to 
reporting  requirements  under  section  8 
of  TSCA.  After  considering  comments, 
EPA  added  the  17  chlorinated  and 
brominated  benzenes  to  the  original  12 
precursor  chemicals.  In  addition,  EPA 
deleted  a  number  of  reporting 
requirements  for  chemicals 
manufactured  from  the  precursors. 
Specifically,  requirements  for  all  data 
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other  than  process  and  reaction 
conditions  have  been  eliminated.  These 
changes  and  the  reasons  therefor  are 
discussed  in  the  appropriate  places  in 
this  preamble. 

IV.  Findings  and  Considerations 

A.  Findings  Under  Section  4(a) 

Section  4  of  TSCA  authorizes  EPA  to 
require,  by  rule,  that  chemical 
manufacturers  or  processors  conduct 
tests  to  develop  data  relevant  to  the 
determination  that  the  chemicals  do  or 
do  not  present  an  unreasonable  risk  of 
injury  to  health  or  the  environment.  EPA 
must  make  a  number  of  findings  before 
it  may  issue  a  section  4  rule.  Under 
section  4(a)(1)(A),  EPA  must  Hnd  that  a 
chemical  may  present  an  unreasonable 
risk  of  injury  to  health  or  the 
environment,  that  there  are  insufficient 
data  and  experience  upon  which  the 
effects  of  activities  involving  the 
chemical  can  reasonably  be  determined 
or  predicted,  and  that  testing  of  the 
chemical  is  necesssary  to  develop  such 
data. 

EPA  makes  four  findings  under 
section  4(a)(1)(A)  of  TSCA  with  respect 
to  the  32  chemicals  listed  in  this  final 
rule.  First,  EPA  finds  that  these 
chemicals  may  present  an  unreasonable 
risk  of  injury  to  health  or  the 
environment  because  they  may  be 
contaminated  with  HDDs/HDFs.  which 
may  be  highly  toxic  even  at  trace  levels. 
Second,  EPA  finds  that  there  are 
insufficient  data  upon  which  the  effects 
of  these  chemicals  on  health  or  the 
environment  could  reasonably  be 
determined  because  EPA  has  very  little 
data  on  whether  there  is  any  HDD/HDF 
contamination  and,  if  so,  the  levels  of 
such  contamination.  Third,  EPA  finds 
that  analytical  testing  is  necessary  to 
develop  data  on  HDD/HDF  contaminant 
levels  because  such  testing  is  the  only 
way  to  determine  conclusively  whether 
and  at  what  levels  HDDs/HDFs  are 
present.  Fourth,  EPA  finds  that  this 
analytical  testing  is  relevant  to 
determining  whether  activities  involving 
the  32  substances  do  or  do  not  present 
an  unreasonable  risk.  Further,  EPA  finds 
that  the  cost  of  testing  for  the  presence 
of  these  contaminants  at  the  levels 
proposed  by  EPA  is  reasonable  given 
the  potentially  highly  toxic  nature  of 
these  HDDs/HDFs. 

In  support  of  these  findings,  EPA 
adopts  the  analysis  set  forth  in  the 
preamble  to  the  proposed  rule  under 
Unit  IV. A.  and  V.,  modified  as  discussed 
below.  These  modifications  were  made 
as  a  result  of  consideration  of  comments 
and  other  relevant  information.  Below. 
EPA  discusses  the  comments  received 
on  its  proposed  findings,  and  the 


Agency's  response.  Discussion  of  each 
comment  also  contains  a  reference  to 
the  person(s)  who  submitted  it. 

1.  EPA  s  legal  authority  to  require 
analytic  testing  under  section  4  of 
TSCA— Comment  1:  EPA  lacks  legal 
authority  under  section  4  of  TSCA  to 
require  analytical  testing  for  impurities 
in  chemicals.  Section  4  does  not 
explicitly  refer  to  testing  for 
contamination,  but  rather  limits  EPA  to 
requiring  testing  on  "health  and 
environmental  effects."  Section 
4(b)(2)(A)  describes  the  "effects"  and 
"characteristics"  for  which  testing  is 
permitted  and  does  not  mention  tests  for 
contamination.  This  position  is 
supported  by  the  legislative  history.  An 
early  Senate  version  of  TSCA  (S.  776 
(1975))  contained  specific  language 
allowing  contaminant  testing.  That 
language  was  left  out  of  the  final  version 
of  TSCA,  thus  indicating  that  Congress 
did  not  intend  to  allow  contaminant 
testing  under  section  4.  (CMA  pp.  6-9; 
Vulcan  p.  1). 

Response  to  Comment  1:  EPA 
disagrees  with  this  narrow  reading  of 
TSCA.  EPA  interprets  section  4  to  allow 
the  testing  of  chemicals  to  obtain  data 
relevant  to  a  determination  of 
unreasonable  risk.  These  data  include 
the  types  of  information  which  would  be 
generated  by  testing  under  the  proposed 
rule.  EPA  rejects  the  position  taken  by 
these  commenters,  which  would  limit 
section  4  to  toxicity  testing,  rather  than 
"effects"  testing. 

Section  4(a)  provides  that  EPA,  after 
making  certain  findings,  may  require 
testing  of  a  chemical — 

to  develop  data  . . .  which  are  relevant  to  a 
determination  that . . .  [the  chemical)  does  or 
does  not  present  an  unreasonable  risk  of 
injury  to  health  or  the  environment. 

Section  4(b)(2)(A)  states  that  the  effects 
for  which  test  standards  may  be 
prescribed  include  a  number  of  specific 
effects  "and  any  other  effect  which  may 
present  an  unreasonable  risk  of  injury  to 
health  or  the  environment."  In  addition, 
characteristics  for  which  standards  may 
be  prescribed  include  specific 
characteristics  and  "any  other 
characteristic  which  may  present  such 
a|n  unreasonable]  risk." 

The  potential  for  a  chemical  to  be 
contaminated  with  dangerous 
impurities,  such  as  HDDs,  falls  within 
the  "effects"  or  "characteristics  '  of  that 
chemical  which  would  be  relevant  to 
whether  the  chemical  may  present  an 
unreasonable  risk.  Requiring  analytical 
testing  of  the  type  discussed  in  the 
proposed  rule —  the  levels  at  which  a 
particular  toxic  contaminant,  such  as 
HDDs,  is  present  in  a  chemical 
substance — is  an  important  factor  in  any 


determination  of  unreasonable  risk 
because  it  provides  EPA  with 
information  from  which  human  and 
environmental  exposure  to  the 
contaminant  can  be  assessed.  Moreover, 
information  on  the  amount  of  the 
contaminant  in  a  chemical  substance 
allows  the  Agency  to  better  assess  the 
hazard  of  that  particular  chemical 
substance.  Finally,  requiring  chemical 
manufacturers  to  conduct  such 
analytical  chemistry  testing  is  consistent 
with  the  well-defined  Congressional 
intent  in  enacting  TSCA  that  "adequate 
data  should  be  developed  with  respect 
to  the  effect  of  chemical  substances  and 
mixtures  on  health  and  the  environment 
and  that  the  development  of  such  data 
should  be  the  responsibility  of  those 
who  manufacture  and  those  who 
process  such  chemical  substance  and 
mixtures|.]"  TSCA  section  2(b)(1). 

The  fact  that  section  4  does  not 
specifically  mention  contaminant  testing 
is  not  dispositive.  The  types  of  tests 
listed  in  section  4  are  only  examples. 

Finally.  CMA's  reference  to  S.  776 
does  not  support  CMA's  position.  S.  776 
provided  that,  if  EPA  determines  that  a 
chemical  may  present  an  unreasonable 
risk,  the  Agency  shall  "prescribe 
standards  for  a  lest  protocol  for  such 
substance."  A  test  protocol  is 
specifically  defined  as  a  method  to  be 
followed  in  tests  to  "determine  the 
effects  of  the  manufacture,  processing, 
or  distribution  in  commerce  of  a 
chemical  substance."  The  bill  goes  on  to 
state  that  in  prescribing  the  protocols. 
EPA: 

shall  require  that  information  pertaining  to  all 
relevant  factors  with  respect  to  the 
applicable  chemical  substance  be  developed. 
Such  factors  include — 

(A)  the  effects  of  the  substance  on  human 
health,  and  the  magnitude  of  human 
exposure;  and, 

(B)  the  effects  of  such  substance  on  the 
environment,  and  the  magnitude  of 
environmental  exposure. 

(2)  Standards  fur  test  protocols  .  .  .  may 
require  that  tests  be  performed,  in 
accordance  with  those  protocols,  for 
carcinogenicity,  mutagenicity,  teratogenicity, 
acute  toxicity,  subacute  toxicity,  chronic 
toxicity,  cumulative  properties,  synergistic 
properties,  clinical  effects,  epidemiological 
effects,  ecological  effects  and  other  effects  of 
such  substance  which  might  cause 
unreasonable  risk  to  human  health  or  the 
environment. 

CMA  apparently  argues  that  the 
language  referring  to  the  "magnitude  of 
exposure"  was  deleted  from  the  final 
version  of  TSCA  and,  thus,  supports  the 
position  that  Congress  limited  EPA's 
authority  to  "effects"  testing.  CMA  cites 
no  further  explanation  in  the  legislative 


history  for  the  deletion  of  the 
"magnitude  of  exposure"  language. 

EPA  views  the  legislative  history  as 
supportive  of  its  position.  Both  S.  776 
and  the  final  version  of  TSCA  indicate 
an  intention  that  "relevant"  factors  be 
tested.  There  is  an  additional  parallel 
between  the  two  versions,  indicating 
they  both  refer  to  the  same  types  of 
testing.  S.  776  refers  to  factors  relevant 
to  health  effects  and  magnitude  of 
exposure;  TSCA  refers  to  factors 
relevant  to  "unreasonable  risk."  Plainly, 
unreasonable  risk  includes  elements  of 
toxicity  and  exposure. 

CMA's  interpretation  of  the  legislative 
history,  regardless  of  the  effect  of 
deleting  the  "magnitude  of  exposure" 
language,  does  not  affect  this  rule. 
Contaminant  testing,  as  noted  above,  is 
"effects"  testing. 

2.  Comments  on  EPA  s  approach  to 
this  rule — Comment  2:  Before  requiring 
testing  under  section  4  of  TSCA  on 
HDDs/HDFs,  EPA  should  use  TSCA 
section  8(a)  authority  to  collect 
extensive  exposure  data,  specifically 
information  on  production,  process,  use. 
and  disposal.  Only  then  can  EPA 
determine  whether  there  may  be  an 
unreasonable  risk  requiring  testing 
under  section  4(a).  This  approach 
(collecting  section  8(a)  information 
before  proposing  section  4  testing  rules) 
is  the  Agency's  standard  approach  to 
responding  to  recommendations  for 
testing  chemicals  made  by  the 
Interagency  Testing  Committee  {ITC) 
under  section  4(e)  of  TSCA.  The  Agency 
could  use  the  SNUR  provision  to  gather 
information  on  the  chemicals.  (CMA  at 
pp.  2-4;  Dow  at  p.  2:  Great  Lakes  at  p.  2; 
pp.  3/4  in  comments  to  proposed 
amendment  adding  additional  precursor 
chemicals). 

Response  to  Comment  2:  EPA 
disagrees  with  this  comment.  The 
amount  of  exposure  information  needed 
to  test  under  section  4  of  TSCA.  which 
requires  a  finding  that  a  chemical  "may" 
present  an  unreasonable  risk,  need  not 
be  as  extensive  as  that  needed  to 
regulate  under  section  6  of  TSCA,  which 
requires  a  finding  that  a  chemical  "will " 
present  an  unreasonable  risk.  The 
comments  confuse  the  type  of 
information  and  level  of  detail  needed  to 
issue  a  section  4  testing  rule  with 
information  needed  to  issue 
requirements  under  section  6  of  TSCA. 

Furthermore,  when  EPA  has 
information,  as  it  does  for  HDDs/HDFs. 
that  a  chemical  may  be  highly  toxic  at 
very  low  levels,  the  amount  of  exposure 
data  needed  to  make  a  section  4(a) 
finding  may  be  even  less  definitive.  For 
HDDs/HDFs  the  major  uncertainties  are 
their  presence  and  levels  of 
concentration  m  commercial  chemicals. 


If  HDDs/HDFs  are  present,  even  at  low 
levels,  the  toxicity  of  that  chemical  may 
be  high  based  on  the  impurity. 

In  addition,  EPA  believes  that  it 
would  be  counterproductive  to  obtain 
section  8(a)  exposure  data  on  chemicals 
potentially  contaminated  with  HDDs/ 
HDFs  if  testing  shows  that  these 
contaminants  are  in  fact  not  present. 
This  would  also  delay  the  Agency's 
ability  to  concentrate  its  attention  on 
those  chemicals  contaminated  and  to 
determine  whether  regulation  to  reduce 
exposure  is  necessary.  Only  if 
contamination  is  present  above  the 
LOQs  will  EPA  collect  the  detailed 
process,  reaction  condition,  production, 
use,  exposure,  and  disposal  data  to 
determine  whether  the  chemical  does  in 
fact  present  an  unreasonable  risk  of 
harm  to  human  health  or  the 
environment. 

Finally,  EPA  disagrees  with  the 
suggestion  that,  instead  of  section  4 
testing  rules,  SNURs  under  section  5(a) 
of  TSCA  should  be  used  to  gather 
information  on  particular  uses  of  the 
chemicals  subject  to  this  rule.  EPA 
believes  the  logic  behind  this  comment 
is  reversed.  Doing  a  SNUR  before  testing 
these  chemicals  would  only  prolong  the 
rngulatory  process  unnecessarily.  The 
Agency  should  first  gather  general 
information  on  HDD/HDF  levels  in  the 
manufactured  chemical  and  then 
consider  whether  particular  downstream 
uses  should  be  subject  to  regulatory 
requirements.  At  that  point,  EPA  could 
decide  such  issues  as  whether  potential 
downstream  uses  should  be  subject  to 
SNURs  or  whether  substantive 
regulatory  requirements  under  section  6 
of  TSCA  should  be  promulgated. 
Further,  gathering  information  on 
specific  uses  first  would  be 
counterproductive,  since  it  is  a  useless 
exercise  to  promulgate  a  SNUR  if.  in 
fact.  HDDs/HDFs  are  not  present  in  the 
manufactured  chemical.  Finally,  a  SNUR 
could  not  be  used  to  obtain  information 
on  ongoing  uses. 

Comment  3:  EPA  must  establish  an 
exposure  pattern  for  each  chemical  to  be 
tested.  (CMA  at  pp.  2  and  4). 

Response  to  Comment  3:  EPA  does  not 
agree.  As  noted  above,  information 
required  to  make  a  section  4(a) 
unreasonable  risk  finding  is  not  as 
extensive  as  that  required  to  regulate 
under  TSCA  section  6.  Furthermore, 
under  section  26  of  TSCA  EPA  is 
authorized  to  take  action  under  the  Act 
with  respect  to  categories  of  chemicals. 
Categones  of  chemicals  include  groups 
that  are  similar  in  molecular  structure, 
in  physical,  chemical  or  biological 
properties,  in  mode  of  entrance  into  the 
human  body  or  into  the  environment  or 
in  some  other  way  suitable  for 


classification.  The  chemicals  subject  to 
this  rule  all  have  the  possibihty  of  bemg 
contaminated  with  HDDs/HDFs  based 
on  chemical  structure,  known  pathways 
to  contamination,  and  manufactunng 
conditions  which  are  conducive  to  the 
formation  of  HDDs/HDFs  The  HDDs/ 
HDFs  are  also  suitable  for 
categorization  also  because,  as 
discussed  more  fully  in  the  preamble  of 
the  proposed  rule  and  elsewhere  in  this 
preamble.  HDDs/HDFs  are  structurally 
similar,  certain  of  the  HDDs/HDFs  are 
highly  toxic  even  at  low  exposure  levels, 
there  are  numerous  important  physical/ 
chemical  similarities  between  the 
HDDs/HDFs  and  these  physical 
similarities  have  been  related  to  the 
induction  of  toxic  effects.  Thus.  EPA  is 
justified  in  considering  these  chemicals 
as  a  class  for  section  4  testing  purposes. 

EPA  believes  there  is  potential  for 
human  exposure  to  each  of  the  32 
chemicals  when  they  are  manufactured, 
processed.,  distributed  in  commerce, 
used  or  disposed  of  at  the  levels  of 
concern  stated  m  this  rule. 

Comment  4  In  order  to  set  analytic 
targets  for  impurity  analysis  (LOQs). 
EPA  must  collect  exposure  data  on  each 
individual  chemical  using  section  8(a)  of 
TSCA.  (CMA  at  pp.  3  and  4;  p.  4  in 
comments  to  proposed  amendment 
adding  precursors). 

Response  to  Comment  4:  EPA 
disagrees.  As  with  the  comments 
discussed  above,  this  comment  confuses 
the  data  needed  to  determine  a  level  at 
which  testing  will  be  required  with  the 
"action"  level  at  which  regulation  may 
be  imposed  under  section  6  of  TSCA. 
The  preamble  to  the  proposed  rule  made 
this  distinction  dear  (50  FR  51800 
(column  2)).  EPA  indicated  that  any 
action  level  would  be  derived  for  each 
individual  chemical  based  on  its 
contamination  levels  and  its  potential 
for  exposure,  and  taking  into  account 
cost  of  testing  and  benefit  to  society 
resulting  from  information  generated  by 
such  testing.  For  testing  purposes  the 
Agency  chose  levels  that  could  possibly 
present  risks  of  concern,  using  generic 
exposure  scenarios,  choosing  the  worst 
cases  to  ensure  that  EPA  has  adequate 
data  to  evaluate  any  potential  risk 
resulting  from  low  levels  of  all  7  HDDs 
and  8  HDFs  occurring  in  a  single 
chemical.  Thus,  the  Agency  can  catch  in 
its  analytical  net  any  use  that  could 
potentially  cause  unreasonable  risk. 

Comment  5.  EPA  has  adequate 
information  under  TSCA  not  only  to 
require  testing  under  section  4,  but  also 
has  all  data  needed  to  regulate  the 
chemicals  immediately  under  section  6, 
and  should  do  so.  (EDF  p.  2).  i 
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Response  to  Comment  5:  EPA 
disagrees.  EPA  lacks  important  data 
required  to  make  the  finding  of 
unreasonable  risk  required  by  section  6. 
as  detailed  In  its  response  to  the  EDF/ 
NWF  Petition  at  50  FR  4426  (January  30, 
1985).  EPA  has  determined  that  it  can 
find  that  the  listed  chemicals  may 
present  an  unreasonable  risk,  as 
required  by  section  4  of  TSCA,  and 
therefore  can  gather  the  data  needed  to 
determine  whether  these  chemicals 
present  an  unreasonable  risk  and 
whether  regulation  of  these  chemicals 
under  section  6  of  TSCA  is  appropriate. 

Comment  ft  EPA  has  not 
demonstrated  that  reductions  below  0.1 
ppb  are  feasible  for  all  HDDs  and  1.0 
ppb  for  all  HDFs.  EPA  only  referenced 
Dow  Chemical  Company's  studies  of 
2.3.7,8-TCDD  reductions  during  the 
manufacture  of  a  pesticide.  2,4,5-T;  these 
studies  only  show  reduction  of  one 
congener  to  a  10  ppb  level.  (CMA  at  pp. 
22  and  23).  This  comment,  apparently,  is 
meant  to  support  the  position  that  EPA 
cannot  make  a  finding  of  unreasonable 
risk  for  purposes  of  this  rule. 

Response  to  Comment  6:  This 
comment  also  confuses  the  nature  of  the 
TSCA  section  4(a)  finding  with  the 
TSCA  section  6(a)  finding.  EPA  can 
justify  testing  a  chemical  based  on  the 
limited  data  indicating  that  Dow  was 
able  to  reduce  2,3,7,8-TCDD  levels  in  its 
product,  thereby  showing  that  regulation 
may  be  feasible  (Ref.  12).  EPA  does  not 
comment  on  whether  such  information 
would  justify  setting  particular 
contaminant  levels  in  products. 

Comment  7:  The  risks  from  exposure 
to  contaminants  at  low  levels  may  be 
much  lower  than  predicted,  based  on  the 
low  risk  from  exposure  to  the  substance 
itself.  Reducing  the  level  of  impurities 
will  have  negligible  effects  on  risks  from 
use  of  the  commercial  substance.  The 
unreasonable  risk  determination  must 
be  made  on  the  risk  from  the 
commercial  substance  as  marketed; 
other  determinations  are  useless  from  a 
risk  reduction  standpoint.  (Dow  at  pp.  5 
and  6). 

Response  to  Comment  7:  The  effect  of 
an  impurity  on  risk,  of  course,  depends 
on  the  nature  of  the  impurity.  The  data 
on  contamination  of  the  chemical  with 
HDDs/HDFs,  gathered  from  this 
rulemaking,  will  be  used  by  EPA  to 
examine  the  risk  from  exposure  to  the 
chemical  when  the  Agency  considers 
regulation  under  section  6  of  TSCA. 

Comment  8:  EPA  must  consider  the 
conditions  of  use  for  the  chemicals 
listed  for  testing,  especially  when  the 
conditions  involve  elevated 
temperatures  which  increase  the 
possibility  of  exposure  to  both  residual 
HDDs/HDFs  and  newly  formed  HDDs/ 


HDFs.  Plastics  workers  are  commonly 
exposed  to  decomposition  products 
during  equipment  plugging  and/or 
malfunctions,  and  firefighters  and 
consumers  are  exposed  to  such  products 
dunng  fire-related  exposures.  (Workers' 
Institute  for  Safety  and  Health  pp.  1  and 
2). 

Response  to  Comment  8:  FJ'A  has 
considered  worker  exposure  to  a 
chemical  contaminated  with  low  levels 
of  HDDs/HDFs  in  its  generic  exposure 
scenarios.  Issues  of  combustion 
products  which  may  pose  an 
unreasonable  risk  are  not  immediately 
applicable  to  a  consideration  of  whether 
to  test  a  chemical  for  HDDs/HDFs.  If 
such  contamination  is  found,  however, 
this  issue  will  be  considered  in  the 
determination  of  unreasonable  risk 
under  section  6. 

Comment  9:  CMA  believes  that  all 
companies  required  to  test  will  be 
willing  to  do  so  if  the  program  is  a 
reasonable  one.  The  key  to  CMA's 
reasonable  program  is  establishment  of 
reasonable  LOQs,  based  on  a  full 
exposure  and  risk  assessment  for  each 
chemical,  and  on  demonstrated 
capability  to  analyze  HDDs/HDFs  in 
chemical  matrices.  The  companies 
required  to  test  will  be  willing  to  begin 
by  summer  (1986)  and  provide  results 
within  1  year.  (Transcript  to  April  22 
meeting,  pp.  5  and  6;  p.  4  in  comments  to 
proposed  amendment  adding  additional 
precursors.)  CMA  also  believes  the 
companies  would  be  willing  to  provide 
the  section  8  data  required  to  establish 
exposure  for  each  chemical  to  determine 
a  reasonable  LOQ  based  both  on 
exposure  and  capability.  (Transcript  at 
pp.  7  and  8.) 

Response  to  Comment  9:  EPA's 
concerns  with  a  voluntary  testing 
program  lie  chiefly  in  the  lack  of 
enforcement  powers,  and  the  potential 
for  lost  time  if  CMA  and  EPA  could  not 
arrive  at  an  agreement  on  the  testing 
conditions.  CMA  implies  that  the 
Agency  must  collect  exposure  data  for 
each  chemical,  and  perform  a  risk 
assessment  to  set  an  LOQ  for  each 
HDD/HDF  for  each  chemical.  Then  the 
Agency  must  further  revise  its  LOQ 
based  on  what  has  been  done  in  the 
past  to  analyze  HDDs/HDFs  in 
commercial  chemicals.  EPA  rejected 
that  approach  in  response  to  comments 
2  and  3.  However,  to  meet  CMA's 
concerns  about  the  low  level  of  the 
LOQs  as  proposed.  EPA  has  adjusted 
the  LOQs  somewhat,  based  on  toxicity 
equivalencies  to  2.3.7.8-TCDD.  This 
system  allows  higher  LOQs  for  higher 
halogenated  HDDs/HDFs.  which  CMA 
has  said  will  be  the  more  difficult 
congeners  to  analyze.  EPA  has  also  set 
the  LOQ  not  as  an  Inflexible  level,  but 


rather  as  a  target  to  be  met  if  possible, 
given  a  reasonable  amount  of  time  both 
for  an  experienced  analyst  and  for 
required  equipment.  All  of  these 
adjustments  should  considerably  reduce 
CMA's  concerns. 

3.  Comments  on  proposed  findings 
under  section  4(a)-— a.  Unreasonable 
risk.  EPA  bases  its  unreasonable  risk 
determination  on  the  analysis  contained 
in  the  preamble  to  the  proposed  rule  (50 
FR  51797-51800  and  51805-51806).  The 
data  and  analysis  described  therein 
with  the  modifications  discussed  below 
justify  a  finding  under  TSCA  section 
4(a)  that  the  chemicals  subject  to  this 
rule  may  present  an  unreasonable  risk, 
such  that  testing  of  the  chemicals  for 
HDDs/HDF  is  required  at  the  LOQs 
described  in  this  rule.  The  toxic 
potential  of  HDDs/HDFs  carry 
considerable  weight  in  making  this 
determination.  Two  of  the  HDDs/HDFs 
which  have  been  tested  for 
carcinogenicity  are  quantitatively 
estimated  to  be  potent  carcinogens. 
Many  of  the  remaining  HDDs/HDFs,  all 
of  which  are  structurally  similar  to  the 
two  which  have  been  tested  in  long  term 
studies,  have  been  shown  to  produce 
toxic  effects  in  animals  and  exhibit 
biological  activity  in  in  vitro  and  in  vivo 
studies  at  very  low  levels.  These  HDDs/ 
HDFs  may  be  present  as  impurities  in 
certain  chemicals  based  upon  reactions 
which  can  reasonably  be  expected  to 
occur  under  conditions  expected  to  exist 
during  their  manufacturing  processes. 
Therefore,  people  may  be  exposed  to 
these  chemicals  and  their  associated 
impunties  during  production,  processing, 
distribution  in  commerce,  use,  and 
disposal  of  these  chemicals,  and  may 
thereby  be  at  risk  of  potential  adverse 
health  effects  associated  with  these 
impurities. 

There  is  an  indication  that  exposure 
to  chemicals  contaminated  with  2.3.7,8- 
TCDD  at  levels  as  low  as  0.1  ppb  may 
pose  a  significant  risk  to  workers  who 
manufacture  the  chemicals.  Therefore, 
the  testing  levels  have  been  set  as  low 
as  reasonably  attainable,  with  target 
LOQs  beginning  at  0.1  ppb  and 
adjustments  for  each  congener  based  on 
its  toxicity  relative  to  that  of  2,3,7.8- 
TCDD.  the  most  toxic  congener.  EPA 
expects  manufacturers  to  make  good 
faith  efforts  to  reach  the  target  levels, 
but  will  allow  reporting  of  higher  levels 
if  it  determines,  based  on  review  of  the 
protocol  and  the  results  of  testing  under 
those  protocols,  that  the  manufacturer 
has  made  a  good  faith  effort  to  measure 
HDDs/HDFs  as  low  as  possible  in  his  or 
her  chemical.  An  additional  reason  for 
targeting  0.1  ppb  as  the  LOQ  for  2.3,7,8- 
TCDD  is  that  the  specification  of  this 


LOQ  as  a  target  at  the  outset  of  the 
methods  development  program  for  a 
particular  product  can  be  factored  into 
the  estimated  costs  necessary  to  achieve 
the  target  LOQ;  therefore,  the  actual 
cost  per  sample  should  not  be 
significantly  affected.  If  the  requirement 
for  a  higher  target  LOQ  were  specified 
at  the  outset  of  preliminary  method 
development  and  then  lowered  after 
initial  method  development  were 
completed,  an  increase  in  cost  of 
analysis  per  sample  would  be  expected 
due  to  requirements  for  total  reanalysis. 
EPA  has  found  no  reason  to  alter  its 
determination  that  the  overall  costs  of 
testing  are  reasonable.  See  Unit  V, 
below. 

Elimination  or  preclusion  from  the 
market  due  to  cost  of  testing  for 
individual  manufacturers  and  individual 
chemicals  has  been  considered,  and 
EPA  has  allowed  manufacturers  to  file  a 
request  for  exclusion  from  the  testing 
requirements  if  the  manufacturer  can 
also  show  that  the  chemical  will  not 
present  an  unreasonable  risk  of  injury  to 
health  or  the  environment.  Additional 
reasons  for  which  an  exclusion  from 
testing  may  be  granted  are:  (1)  The 
manufacturing  process  is  such  that 
conditions  which  may  lead  to  formation 
of  HDDs/HDFs  are  not  present;  (2)  the 
pre-existing  test  data  are  adequate 
under  this  rule;  and  (3)  the  chemical  is 
produced  in  quantities  of  100  kilograms 
or  less  per  year  and  is  used  for  research 
and  development  purposes.  Discussion 
of  the  comments  on  toxicity  and 
exposure  appears  below.  Discussion  of 
the  comments  on  cost  appears  in  Unit  V. 
(i)  Toxicity.  The  toxicity  discussion  in 
the  preamble  to  the  proposed  rule  (50  FR 
51797-51798)  applies  to  EPA's  toxicity 
finding  on  HDDs/HDFs.  One  isomer, 
2.3.7.8-TCDD  has  been  estimated  by 
EPA's  Carcinogen  Assessment  Group 
(CAG)  to  be  the  most  potent  of  55 
suspected  human  carcinogens  (50  FR 
51798,  column  1).  The  other  HDDs/HDFs 
subject  to  this  rule  appear  to  be 
qualitatively  similar  to  2.3.7,8-TCDD  in 
their  toxic  action  and  appear  to  have 
strong  structural  and  chemical 
reactivities  similar  to  2.3,7,8-TCDD  (50 
FR  51798).  As  discussed  below,  EPA 
sees  no  reason  to  change  these  basic 
aspects  of  its  toxicity  finding.  However, 
EPA  has  changed  its  determination  in 
one  respect.  Rather  than  considering  all 
HDDs/HDFs  to  be  as  toxic  as  2,3,7,8- 
TCDD,  EPA  has  used  TEFs  to  relate  the 
toxicity  of  each  HDD/HDF  to  the 
toxicity  of  2.3.7.8-TCDD.  These  TEFs 
have  been  developed  by  the  EPA  and 
have  been  favorably  reviewed  by  the 
Agency's  Science  Advisory  Board  (SAB) 
(Ref.  35).  In  addition,  all  comments 


submitted  in  response  to  EPA's  proposal 
were  favorable  to  use  of  the  TEFs. 

Comment  10:  EPA  has  overestimated 
the  toxic  potential  of  HDDs/HDFs.  This 
is  because  EPA  incorrectly  relies  on  the 
incremental  cancer  risk  for  lifetime 
exposure  to  2.3.7,8-TCDD  developed  by 
the  Agency's  CAG.  This  calculation  is 
that  the  incremental  cancer  risk  is  1  in  a 
million  if  an  individual  is  exposed  to 
0.006  picograms  per  kilogram  of  body 
weight  per  day  (pg/kg/day)  based  on  a 
linear  low-dose  model.  Instead.  EPA 
should  base  its  determination  of  potency 
on  a  No  Observed  Effect  Level  (NOEL), 
such  as  that  developed  in  an  analysis  by 
the  Canadian  Ministry  of  Environment 
(Environment  Canada).  Environment 
Canada  recommends  a  maximum 
Allowable  Daily  Intake  (ADI)  for  2,3,7,8- 
TCDD  of  10  pg/kg/day,  which  is  1.000 
times  higher  than  the  EPA  risk  level. 
(CMA  at  pp.  14  and  15.)  The 
Environment  Canada  assessment  is 
more  appropriate  because  it  is  based  on 
the  determination  that  2,3.7.8-TCDD  is 
an  animal  cancer  promoter  and  not  a 
cancer  initiator.  Thus,  the  linear  no- 
threshold  model  used  by  EPA  is  not 
appropriate.  (Dow  at  pp.  4.) 

Response  to  Comment  10:  EPA 
disagrees  that  it  has  overestimated 
carcinogenic  potency  for  purposes  of 
this  rule.  Rather  EPA  has  employed  a 
scientifically  acceptable  method  to 
determine  potency.  This  determination 
applied  a  no-threshhold.  linear  low- 
dose,  multi-stage  mathematical  model  to 
the  results  of  a  2,3.7,8-TCDD  feeding 
study  by  Kociba  1978  (see  Ref.  34)  that 
showed  statistically  significant 
incidences  of  tumors  in  the  liver,  lungs, 
hard  palate,  and  nasal  turbinates  of 
female  rats. 

EPA  believes  that  the  no-threshold, 
linear  low-dose  model  is  appropriate  for 
a  number  of  reasons.  First,  while  there  is 
no  conclusive  proof  that  2,3,7,8-TCDD  is 
a  cancer  initiator,  the  biological  half-life 
and  prolonged  retention  time  of  this 
compound  in  the  hunran  body  may  result 
in  "promoter  effect"  which  is  essentially 
irreversible  (Ref.  26).  Thus,  although 
2,3,7,8-TCDD  is  not  a  proven  cancer 
initiator,  the  no-threshold,  linear  low- 
dose  model  is  appropriate  because  of 
the  plausible  mechanistic  model  of 
tumorigenesis.  which  suggests  that  there 
is  some  risk  of  tumor  formation  at  any 
level  of  exposure.  Second,  for  chronic 
exposure  of  2.3,7. 8-TCDD.  experimental 
evidence  suggests  a  linear  dose- 
response  relationship  in  the  low  dose 
region  for  tumorigenesis  and  enzyme 
induction  (Ref.  36).  Finally,  for  2.3,7,8- 
TCDD  the  mechanisms  of 
carcinogenesis  (the  biochemical  changes 
that  ultimately  result  in  the 


manifestations  of  cancer)  are  unknown. 
See  EPA's  Health  Assessment 
Document  for  Polychlorinoted  Dibenzo- 
p-Dioxins  at  pages  2  through  7  (hereafter 
"HAD")  (Ref.  34);  also  see  Ref.  27. 
According  to  the  Office  of  Science  and 
Technology  Policy  (OSTP).  (50  FR  10371; 
March  14.  1985).  a  linear  low-dose 
model,  such  as  the  one  used  by  EPA,  is 
the  preferred  risk  assessment  approach 
if  mechanisms  of  carcinogenesis  for  a 
chemical  are  not  known.  The  EPA 
Guidelines  for  Carcinogenic  Risk 
Assessment  (51  FR  33861,  September  24, 
1986)  agree  with  the  OSTP  policy  on  this 
point. 

With  respect  to  the  promoter  versus 
initiator  issue,  EPA  agrees  that  all 
evidence  points  to  the  fact  that  2.3.7,8- 
TCDD,  and  by  implication  the  HDDs/ 
HDFs  in  this  rule,  are  potent  cancer 
promotors.  However,  current  EPA  policy 
is  contained  in  the  Agency's  Guidelines 
for  Risk  Assessment  and  the  HAD, 
which  concludes  that  2,3,7,8-TCDD 
should  also  be  treated  as  a  cancer 
initiator  as  well  as  a  promoter,  based  on 
a  series  of  animal  studies  with  2,3,7,8- 
TCDD  and  other  compounds  (Ref.  34  at 
11-58  and  11-59).  This  approach  is 
endorsed  by  EPA's  SAB  (Ref.  35).  While 
it  is  true  that  some  experts  beheve  that 
2,3,7,8-TCDD  is  only  a  cancer  promoter, 
and  not  a  cancer  initiator  (Ref.  36).  and 
that  some  agencies  in  other  countries 
have  acted  on  that  belief.  EPA  has.  at 
least  for  purposes  of  this  tesUng  rule, 
maintained  the  current  Agency  position 
to  treat  the  HDDs/HDFs  as  complete 
carcinogens  (capable  of  both  promotion 
and  initiation). 

In  any  case,  the  promoter  vs.  initiator 
issue  may  be  irrelevant  for  risk 
assessment  purposes,  even  if  2.3.7.8- 
TCDD  is  only  a  promoter.  The  threshold 
model  is  appropriate  for  a  promoter  if 
the  effects  from  the  promoter  are 
assumed  to  be  reversible  if  the  promoter 
is  removed.  Thus,  one  may  estimate  a 
level  (reference  dose)  which  would  be 
accepted  to  be  without  risk  of  harmful 
effects  in  humans  by  applying  an 
uncertainty  factor  to  a  threshold  or 
NOEL  level.  Because  retention  time  and 
biological  half-life  of  2,3,7,8-TCDD  is  so 
long  (up  to  8  years;  Ref.  26),  and  because 
its  "promoting  action"  may  not  be 
reversible,  if  may  not  be  possible  to 
estimate  a  Reference  Dose  for  use  in  a 
threshold  model  which  takes  into 
account  the  manifestation  of  prolonged 
effects  from  multiple  promoters/ 
initiators.  EPA  believes  that  this 
approach  more  completely  addresses 
the  question  of  simultaneous  exposure 
to  multiple  initiators  in  the  environment 
at  the  same  time,  as  well  as  exposure  to 
accumulative  doses  of  compounds  with 
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long  half-lives  in  the  human  body,  such 
as  2.3.7,8-TCDD. 

Environment  Canada  based  its 
determination  that  10  pg/kg/day  is  an 
acceptable  level  of  exposure  to  2.3,7.8- 
TCDD  in  humans  on  the  fact  that 
reproductive  and  cancer  studies  show 
no  observable  effects  in  animals  at  a 
dose  of  0.001  ^g/kg/day,  and  set  this 
level  as  the  NOEL.  The  NOFX  is  the 
level  at  which  there  would  be  no 
difference  in  risk  between  the 
populations  exposed  to  2,3,7,8-TCDD 
and  populations  not  exposed.  A  safety 
factor  of  100  was  applied  in  order  to 
arrive  at  the  10  pg/kg/day  level.  Such  an 
approach  does  not  address  the  question 
of  simultaneous  exposure  to  multiple 
initiators  in  the  environment  at  the  same 
lime,  and  exposure  to  accumulative 
doses  of  compounds  with  long  half-lives 
in  the  human  body,  such  as  2.3,7.8- 
TCDD. 

Thus,  the  difference  between  the  10 
pg/kg/day  level  adopted  by 
Environment  Canada  and  the  0.006  pg/ 
kg/day  level  used  by  EPA  reflect 
differences  in  views  of  the  mechanism 
of  action  by  which  these  compounds 
effect  their  toxicity,  as  well  as 
attempting  to  estimate  the  effect  of 
multiple  or  additive  initiators.  EPA's 
approach  is  therefore  acceptable  from  a 
regulatory  standpoint. 

Comment  11:  Evidence  against  EPA's 
unduly  high  estimates  of  toxic  potency 
for  lIUDs/HUFs  can  be  seen  in  results 
from  human  epidemiology  studies. 
Exposures  to  2,3,7,8-TCDD  among 
herbicide  manufacturing  workers  were 
high  enough  to  produce  readily 
discernible  cancer  excesses  if  potency 
were  as  high  as  EPA  suggests.  No  such 
excesses  have  been  found.  Further,  if 
EPA's  potency  values  were  correct,  and 
if  background  exposures  to  HDDs/HDFs 
30  to  40  years  ago  were  similar  to 
current  background  exposures,  as 
suggested  by  Czuczwa.  et  al.  (Refs.  9 
and  10).  a  discernible  upward  trend  in 
cancer  mortality  beginning  15  to  20 
years  ago  would  have  been  observed. 
This  is  not  the  case.  In  both  the 
herbicide  worker  study  and  the 
predicted  background  levels,  the  number 
of  excess  cancer  deaths  predicted  by 
EPA  exceeds  the  sensitivity  of 
measurement  by  a  factor  of  10. 
Therefore,  the  EPA  potency  estimate  is 
at  least  ten  times  too  large.  (CMA  at  pp. 
15  and  16.) 

Response  to  Comment  11:  EPA 
disagrees  that  the  results  from  the 
epidemiology  studies  cited  above  show 
that  EPA's  estimate  of  the  potency  level 
for  2,3.7,8-TCDD  la  too  high.  EPA  has 
always  maintained  that  the  Agency's 
estimate  of  toxic  potency  for  2,3,7.8- 
TCDD  is  in  fact  an  upper  hmit;  that  is. 


the  Agency  does  not  think  that  the 
potency  is  likely  to  be  greater  than  the 
given  estimate  and.  in  fact,  may  be  less. 
While  it  may  be  true  that  the  real 
potency  may  he  something  less  than 
EPA's  suggested  upper  limit,  it  is  not 
clear  that  the  scientific  data  base 
available  at  this  time  presents  evidence 
strong  enough  to  support  some  other 
(lower)  estimate. 

Further,  epidemiologic  studies  are 
inherently  capable  of  detecting  only 
comparatively  large  incidences  of 
cancer,  and  confounding  factors  such  as 
long  latency  periods,  bias,  and  poor 
exposure  characterization  often  affect 
the  adequacy  of  the  study.  The  use  of 
data  by  Czuczwa,  et  al.  cannot  be  used 
to  identify  general  population  exposure 
levels,  because  neither  study  was  of  a 
statistical  design  from  which  one  could 
infer  general  U.S.  exposures.  Czuczwa 
studied  two  lakes  in  Michigan,  Lake 
Siskiwit  and  Lake  Huron.  "These  studies 
of  the  lake  sediments  show  that  HDDs/ 
HDFs  were  deposited  in  lake  sediments 
beginning  around  1940,  generally 
increasing  thereafter,  and  that  the 
distribution  of  congeners  found 
corresponds  with  present-day 
concentrations  of  congeners  associated 
with  emissions  from  combustion  of  fuel 
and  wastes.  While  these  studies  were 
not  directly  intended  to  address  the 
question  of  general  environmental  levels 
of  HDDs/HDFs.  Czuczwa  notes  that  the 
levels  of  HDDs  and  HDFs  in  the  Great 
Lakes  Basin  may  be  higher  than  in  other 
areas  of  the  U.S.  due  to  heavy  chemical 
production  and  waste  incineration. 

Commenlers  suggested  a  comparison 
between  general  background  levels  of 
HDDs/HDFs  and  cancer  mortality 
trends.  Such  a  comparison  is  limited  due 
to  the  inability  to  characterize  general 
population  background  exposure  to 
HDDs/HDFs.  While  EPA  has  no  reason 
to  believe  that  the  HDD/HDF  levels 
found  by  Czuczwa.  et  ai.  are 
representative  of  levels  in  the  rest  of  the 
U.S..  there  does  appear  to  be  a  plausible 
basis  for  the  hypothesis  that  background 
levels  of  HDDs/HDFs  exist  in  the 
general  population.  The  sources  of  these 
background  levels  are  likely  to  be 
dispersed,  and  could  include  point 
sources  (such  as  suggested  by 
Czuczwa's  Great  Lakes  Basin  data 
above) that  lead  to  general 
contamination  of  the  food  chain,  up  to 
and  including  mother's  milk,  for 
example. 

If  one  hypothesized  that  general 
population  exposures  have  been 
increasing  in  the  last  30  to  40  years, 
although  it  is  not  possible  to  identify 
level  or  magnitude  of  increase,  one 
might  expect  to  see  increases  in  cancer 
mortality.  In  reaP.ty,  however,  the 


incidence  of  most  forms  of  cancer  is 
generally  steady  or  declining,  with  the 
notable  exception  of  lung  cancer 
(directly  attributable  to  cigarette 
smoking),  which  is  on  the  increase, 
particularly  among  women.  Without  a 
definitive  link  between  general 
background  levels  of  HDDs/HDFs  in  the 
environment  as  well  as  in  the  general 
population,  and  the  current  increase  or 
decrease  of  specific  types  of  cancer,  the 
increase  (or  decrease)  in  excess  cancer 
mortality  attributable  to  exposure  to 
HDDs/HDFs  in  the  environment  or  the 
individual  cannot  be  accurately 
predicted,  as  suggested  above  by  CMA. 

Examination  of  .total  neoplastic 
mortality  is  insensitive  for  this  type  of 
ecologic  analysis  due  to  a  high 
background  incidence,  but  examination 
of  site-specific  mortality  can  yield 
information.  It  is  not  unreasonable  to 
look  at  connective  tissue  and  soft  tissue 
cancer  mortality  since  a  limited  amount 
of  evidence  suggests  this  may  be  a 
target  site.  From  this  ecologic 
examination,  an  increase  in  connective 
tissue  and  soft  tissue  cancer  mortality 
rates  is  seen  for  all  races  (white  and 
nonwhite)  and  sexes  (male  and  female). 
The  epidemiologic  evidence  from  both 
Sweden  and  New  Zealand  regarding  ^ 

HDD  exposure  from  contaminated 
herbicides  and  the  incidence  of  cancer 
in  humans  have  been  subjected  to 
considerable  scrutiny  due  to  poorly 
characterized  exposure  estimates  and 
other  confounding  factors,  but 
emphasizes  that  the  epidemiological 
inference  supporting  the  relationship 
between  human  exposures  to  phenoxy 
herbicides  contaminated  with  TCDD 
and  the  occurrence  of  soft  tissue 
sarcoma  remains  strong.  EPA  believes 
the  association  reported  in  the  two 
Swedish  soft  tissue  sarcoma  studies  are 
strong  enough  to  make  it  unlikely  that 
they  have  resulted  entirely  from  random 
variations,  bias,  or  confounding  factors. 
A  similar  view  has  been  expressed  by 
Dr.  Aaron  Blair,  of  the  National  Cancer 
Institute  (NCI),  who  after  evaluating 
existing  human  data  regarding  dioxin 
and  cancer  summarized  that. 

The  epidemiologic  evidence  regarding 
dioxin  exposure  and  cancer  i«  contradictory. 
In  fact  the  contradiction  it  striking.  On  one 
hand  we  have  the  Scandinavian  studies 
where  striking  excesses  of  lymphoma  (5-fold) 
and  soft  tissue  sarcomas  (3-5  fold)  occur  and 
on  the  other  hand  studies  from  New  Zealand 
find  no  risk  or  only  slight  risk  of  these 
tumors.  As  il  stands  now  the  epidemiologic 
data  are  not  persuasive  regarding  one 
interpretation  over  the  other.  The  high 
relative  risk  seen  in  the  Swedish  studies. 
however,  cannot  be  dismissed  (Ref.  40). 


Regarding  the  analysis  of  HDDs/ 
HDFs  in  adipose  tissue  from  persons 
from  the  St.  Louis,  Mo.  area,  the  analysis 
of  35  samples,  of  which  8  showed 
detectable  HDD/HDF  levels,  is  too  small 
a  sample  size  to  be  representative  of  the 
U.S.  population  as  a  whole.  Furthermore, 
the  samples  were  not  taken  from  a 
statistically-designed  study.  The 
epidemiologic  studies  are  limited  in  their 
ability  to  be  compared  with  the  animal- 
based  prediction  of  human  cancer  risk. 

The  issue  of  determining  exposures  in 
epidemiologic  studies  is  a  perennial  one. 
confounded  even  more  by  the  potential 
for  background  exposure  and  the 
existence  of  background  levels  in  the 
general  population,  as  discussed  above. 
Although  scientific  conjecture  and 
subsequent  relative  studies  in  the  U.S. 
and  elsewhere  have  not  yet  resolved 
these  discrepancies,  EPA  maintains  that 
this  suggestive  link  is  indicative  of  the 
unresolved  concern  relating  2,3,7,8- 
TCDD  exposure  to  cancer  in  humans. 
Until  these  concerns  are  resolved,  EPA 
will  continue  to  interpret  these  studies 
as  suggestive  evidence  of  the  potential 
carcinogenic  effect  of  2,3,7,8-TCDD. 

Comment  12:  EPA  has  overlooked  the 
fact  that  animal  species  vary  greatly  in 
their  toxic  response  to  HDDs/HDFs. 
(CMA  at  p.  14.) 

Response  to  Comment  12:  EPA  is 
aware  that  there  is  a  wide  species 
difference  in  toxicity  for  HDDs/HDFs. 
For  2,3,7.8-TCDD,  science  has  been 
unable  to  determine  why  such  variation 
exists,  or  where  humans  fit  into  the 
spectrum  of  other  mammals.  This  issue 
was  discussed  in  an  EPA  SAB  hearing 
November  4, 1986.  where  the  SAB  noted 
that  the  species  difference  in  toxic 
responses  to  different  HDDs/HDFs  is 
likely  to  be  due  to  genetic,  metabolism. 
and  absorption  factors.  The  SAB 
acknowledged  the  lack  of  data  in  these 
areas  and  encouraged  EPA  to  sponsor 
research  on  metabolism  and  on 
carcinogenicity  of  untested  congeners. 
In  the  absence  of  data.  EPA  cannot 
say  that  the  human  is  more  or  less 
sensitive  than  any  other  species.  EPA's 
Carcinogenicity  Risk  Assessment 
Guidelines  indicate  that  for  regulatory 
purposes  EPA  will  choose  the  most 
sensitive  species.  For  HDDs/HDFs. 
moreover,  the  cause  for  concern  is  that 
those  HDDs/HDFs  which  have  been 
tested  show  toxic  responses  at  very  low 
levels.  See  Unit  IV.A.l.a.  of  the 
proposed  rule. 

Comment  13:  EPA  assumes  without 
verification  that  all  HDDs/HDFs  are 
carcinogenic,  although  most  have  never 
been  tested  for  carcinogenicity.  (CMA  at 
p.  14). 

Response  to  Comment  13:  This 
comment  misinterprets  the  nature  of 


EPA's  decision  in  this  rulemaking.  EPA 
acknowledges  that  few  of  the  HDDs/ 
HDFs  have  actually  been  tested  for 
carcinogenicity.  Only  2,3,7,8-TCDD  and 
a  mixture  of  2,3,7,8-substituted  Hx  CDDs 
have  been  tested,  but  they  are  the  most 
potent  animal  carcinogens  evaluated  by 
EPA  to  date.  The  basis  of  the 
toxicological  finding  in  this  rule  is  the 
structural  activity  relationships  among 
the  HDDs/HDFs"  Experimental  data 
have  accumulated  which  clearly 
indicate  a  link  between  intracellular 
biochemical  mechanism  and  whole 
animal  toxicities  from  exposure  to 
HDDs/HDFs.  The  occurrence  of  these 
biochemical  phenomena  appear  to  be 
closely  related  to  the  structure  of  the 
HDDs/HDFs;  the  more  similar  the 
structure  to  2.3,7, 8-TCDD  the  more  toxic 
is  the  compound.  (Refs.  3,  21,  and  22). 
Limited  in  vivo  and  in  vitro  data  support 
the  structure/activity  argument  that 
2.3,7,8-substituted  HDDs/HDFs  share 
qualitative  toxicity  properties  with 
2,3,7,8-TCDD  (see  50  FR  51798).  This 
similarity  of  response  is  noted  in  a  wide 
range  of  toxic  endpoints  including 
limited  carcinogenicity  and 
teratogenicity  results.  Therefore  it  is 
prudent  to  consider  that  similar  HDDs/ 
HDFs  have  similar  toxic  potentials, 
including  carcinogenicity  (Ref.  4). 

Comment  14:  EPA  incorrectly  refers  to 
"suggestive"  epidemiological  evidence 
linking  2.3.7,8-TCDD  to  the  occurrence  of 
cancer.  All  studies  other  than  those  of  a 
single  investigator  have  not  found  any 
such  link  and  this  study  has  been 
subjected  to  significant  criticism.  (CMA 
at  p.  14). 

Response  to  Comment  14:  EPA  does 
not  mean  to  state  that  epidemiological 
studies  are  persuasive  regarding  any 
interpretation.  The  epidemiological 
evidence  is  contradictory.  See  Response 
to  Comment  11  above.  However,  the 
high  relative  risk  of  certain  Swedish 
studies  of  herbicide  workers  cannot  be 
totally  dismissed.  Furthermore,  a  recent 
study  of  farmers  in  Kansas  provides 
additional  evidence  that  epidemiological 
evidence  is  suggestive  of  a  positive  link 
between  excess  cancers  and  exposure  to 
a  HDD-containing  herbicide  (Ref.  18). 

Comment  15:  In  setting  LOQs  EPA 
should  use  the  Toxic  Equivalency 
Factors  (TEFs)  developed  by  the 
Agency.  (Dow  at  p.  6;  March  4.  1986, 
Hearing  Transcript  at  pp.  12  and  13,  20 
and  21;  CMA  at  pp.  39  and  40). 

Response  to  Comment  15:  EPA 
requested  comment  on  the  use  of  its 
TEFs  in  the  preamble  to  the  proposed 
rule.  50  FR  51800.  column  2.  Since  that 
time  the  concept  has  been  reviewed 
favorably  by  the  Agency's  Risk 
Assessment  Forum,  the  Risk 
Assessment  Council,  and  the  SAB  (Ref. 


35).  Moreover,  the  response  both  from 
comments  and  from  the  public  meetings 
was  favorable  toward  using  TEFs  to  set 
LOQs.  although  the  various  parties 
recommended  different  approaches  to 
their  use.  CMA  advocated  using  the 
TEFs  along  with  actual  exposures  to 
each  congener  to  develop  LOQs.  In 
contrast,  the  Environmental  Defense 
Fund  (EDF)  recommended  applying  the 
TEFs  so  that  the  sum  of  all  HDD/HDF 
congeners  found  in  any  chemical  would 
not  exceed  0.1  ppb.  This  would  involve 
an  analysis  to  determine  which 
congeners  were  present,  and  an 
application  of  the  TEFs  to  determine  the 
level  of  quantitation  for  each.  (March  4, 
1986,  Hearing  Transcript  at  pp.  33  and 
34).  This  would  necessitate  levels  in  the 
parts  per  trillion  range,  which  EPA 
believes  is  not  generally  achievable  in 
chemical  matrices,  based  on  experience 
in  EPA  laboratories. 

Since  EPA  has  elected  to  treat  the 
chemicals  as  a  class  for  purposes  of  this 
rule,  EPA  has  rejected  setting  LOQs  on  a 
chemical-by-chemical  basis,  as  noted 
above  in  response  to  comment  4.  With 
respect  to  EDF's  scheme,  EPA  believes 
that  these  LOQs  would  be  too  low  to  be 
reasonably  and  accurately  measured. 

EPA  has  decided  to  use  0.1  ppb  as  a 
target  level  for  2,3,7.8-TCDD.  because 
the  Agency's  generic  assessment  of  risk 
shows  a  potential  worst-case  risk  from 
dermal  exposure  to  workers  from  that 
congener  present  at  that  level,  and  has 
set  target  LOQs  for  all  other  congeners 
at  some  level  above  0.1  ppb  because 
those  congeners  are,  according  to  the 
TEF  scheme,  likely  to  be  less  toxic  than 
2,3,7,8-TCDD. 

With  regard  to  the  brominated 
species,  EPA  had  a  different  problem 
since  the  TEFs  have  been  set  only  for 
chlorinated  HDDs/HDFs.  Thus,  EPA  had 
the  choice  of  setting  the  LOQs  for  the 
brominated  HDDs/HDFs  at  the  same 
level  as  their  chlorinated  counterparts, 
based  on  the  assumption  that  the 
brominated  counterpart  is  equally  toxic, 
or  of  leaving  the  LOQ  for  brominated 
HDDs/HDFs  at  the  proposed  level  of  0.1 
ppb.  Very  little  data  have  been  collected 
on  brominated  HDDs/HDFs.  but  that 
which  have  been  collected  suggest  that 
brominated  HDDs/HDFs  are  generally 
as  toxic  as  their  chlorinated  analogues 
(Ref.  25). 

For  purposes  of  this  rule,  EPA  has 
assumed  equal  toxicity,  and  has 
adjusted  the  LOQs  for  brominated 
HDDs/HDFs  to  match  those  of  their 
chlorinated  analogues. 

The  new  LOQs  are  as  follows:  0.1  ppb 
for  T.HDDs:  02  ppb  for  PjHDDs.  2.5  ppb 
for  HxtHDDs;  100  ppb  for  HprHDDs;  10 
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ppb  for  T«HDF8;  1.0  ppb  for  PjHDFs;  10 
ppb  for  HjuHDFs;  100  ppb  for  MprHDFs. 

Comment  16:  EPA  should  eliminate 
the  heplahalogenated  congeners  from 
the  testing  requirement  because  toxicity 
for  these  congeners  is  orders  of 
magnitude  less  than  that  of  2,3,7,8- 
TCDD.  (CMA  at  p.  42). 

Response  to  Comment  16:  EPA  agrees 
that  its  TEF  scheme  indicates  that  the 
heplahalogenated  congeners  are 
considerably  less  toxic  than  2,3,7,8- 
TCDD.  but  does  not  agree  that  they 
should  be  dropped  from  the  testing 
requirement,  in  chemicals  which  have 
been  tested,  such  as  pentachlorophenol, 
the  heplachlorinated  dioxins  are  present 
in  such  large  quantities  that  they  could 
produce  a  toxic  effect,  even  though  their 
individual  toxicity  is  many  times  lower 
than  that  of  2,3,7,8-TCDD  (Refs.  4  and  8). 
In  addition,  the  higher  halogenated 
congeners  have  a  tendency  to 
dehalogenate  in  the  presence  of  light  to 
lower  halogenated.  and  more  toxic, 
congeners.  (April  22, 1986,  Hearing 
Transcript  at  pp.  46  and  47;  comments 
submitted  by  Cambridge  Isotope 
Laboratories  (CII.)).  There  is  also  some 
evidence  that  higher  halogenated 
HDDs/HDFs  may  have  longer  half  lives 
in  the  human  body,  thereby  enhancing 
their  toxic  potential  (Ref.  26).  For  these 
reasons  EPA  has  not  removed  the 
heptahalogenaled  congeners  from  the 
testing  requirement,  but  has  adjusted  the 
LOQs  based  on  the  TEFs. 

Comment  17:  EPA  should  not  have 
excluded  iodinated  and  fluorinaled 
species  from  this  rule.  Studies  suggest 
that  fluorinated  dioxins  are  more 
biologically  active  than  chlorinated  or 
brominated  ones  and  there  is  the 
possibility  that  fluorinated  compounds 
could  replace  chlorinated  or  brominated 
compounds.  (March  4, 1986.  Hearing 
Transcript  at  p.  9;  EDF  at  p.  5;  p.  2  in 
comments  to  proposed  amendment 
adding  additional  precursors). 

Response  to  Comment  17:  EPA  has 
decided  not  to  focus  on  the  fluorinated 
and  iodinated  compounds  in  this  rule. 
Straight  substitution  of  fluorine  or  iodine 
for  chlorine  or  bromine  produces 
compounds  with  considerably  different 
physicochemical  and  biological 
properties,  thus  indicating  that  fluorine 
and  iodinated  compounds  would  not  be 
good  substitutes  for  chlorinated  or 
brominated  compounds  as  commercial 
products.  However,  it  is  possible  that 
fluorinated  and  iodinated  compounds 
(which  may  theoretically  be  predisposed 
to  HDD/HDF  contamination)  may  be 
used  to  formulate  commercial  chemical 
products  on  an  increasingly  larger  scale 
in  the  future.  At  the  present  time, 
however,  the  use  of  these  compounds  in 
the  manufacture  of  commercial  chemical 


products  18  small  in  companson  (o  the 
number  of  products  usmg  chlorinated  or 
brominated  chemicals. 

Development  of  the  analytical 
methodology,  including  appropriate 
Standards,  necessary  to  ensure  accurate 
analysis  with  appropnate  QA/QC 
procedures  for  the  iodinated  and 
fluorinated  compounds  does  not  appear 
to  be  cost  effective  at  this  time.  There  is 
no  indication  that  any  commercial 
laboratory  is  attempting  to  make  sue  h 
standards,  and  the  cost  of  developing 
standards  was  one  of  the  major  costs  of 
this  final  rule. 

EPA  may  receive  information,  either 
as  a  result  of  the  reporting  requirements 
in  this  rule,  or  from  information  reported 
to  the  Agency  in  response  to 
requirements  promulgated  under  TSCA 
or  other  statutes,  on  the  production,  use. 
or  disposal  of  these  iodinated  or 
fluorinated  compounds.  In  the  event  this 
information  indicates  that  these 
chemicals  are  being  used  on  an 
increasingly  frequent  basis  to  replace 
chlorine  and  bromine  in  the  manufacture 
of  chemicals  to  which  persons  may  be 
exposed.  EPA  will  investigate,  as  it  has 
for  the  chlorinated  and  brominated 
chemical  compounds  in  this  final  rule, 
the  potential  for  contamination  with 
HDDs/HDFs,  the  likelihood  of 
subsequent  human  exposure  and  the 
potential  for  unreasonable  risk. 

(ii)  Exposure.  FJ^A's  proposed  rule 
estimated  exposure  to  the  HDDs/HDFs 
subject  to  this  rule  by  analyzing  the 
risks  that  could  theoretically  oct:ur  if  the 
chemicals  subject  to  testing  were 
contaminated  with  2,3.7.8-TCDD,  and  by 
implication  the  other  HDDs/HDFs,  in 
the  0.1  ppb  to  1.0  ppm  ranges  The 
Agency  applied  these  ranges  to 
representative  exposure  scenarios 
consisting  of  dermal  exposure  to  a 
household  cleaner  and  to  chemicals  in 
the  workplace.  Theoretical  risks 
resulting  from  the  0.1  ppb  and  10  ppm 
contamination  levels  in  the 
representative  exposure  scenarios  were 
calculated  using  Lifetime  Average  Daily 
Dose  (LADD)  values  in  the  multistage 
linear  low-dose  model  discussed  above. 
(See  50  FTv  51798-51799).  The  risks 
ranged  from  a  theoretical  1  in  1 
occurrence  for  occupational  dermal 
exposure  at  a  contammant  level  of  1 
ppm  to  an  individual  risk  level  of 
approximately  4  in  10  million  for 
consumer  exposure  to  household 
cleaners  contaminated  at  0.1  ppb. 

EPA  acknowledges  that  much  of  the 
exposure  analysis  in  the  proposal 
indicated  a  higher  risk  than  may  be 
expected;  however,  after  analysing  the 
comments  on  its  exposure  modeling,  the 
Agency  has  concluded  that,  for  purposes 
of  this  rule,  the  0.1  ppb  LOQ  is  an 


appropriate  target  level  for  testing 
2,3.7,8-TCDD  This  is  based  on 
modifications  to  the  existing 
occupational  exposure  scenario,  which 
indicates  there  could  be  potential  risk  to 
chemical  workers  from  2.3.7.8-TCDD 
exposure  at  0.1  ppb  The  same  target 
LOQ  has  been  set  for  2,3.7.8-TBDD.  As 
noted  above,  the  target  LOQs  for  the 
other  HDDs/HDFs  have  been  adjusted 
upward  using  thp  TEFs.  Analysis  for  any 
HUDs/HDFs  in  chemical  matnces  down 
to  0.1  ppb  will  be  very  difficult,  but 
especially  difficult  for  higher 
halogenated  HDDs/fTOFs.  However,  the 
toxicity  of  the  HDDs/HDFs  in  this  case 
may  be  expected  to  decrease  with  the 
degree  of  halogenation.  so  that  use  of 
the  TEFs  adjusts  the  LOQs  upward  for 
the  higher  halogenated  congeners.  EPA 
has  also  set  the  LOQs  as  a  target,  since 
the  levels  set  may  not  be  achievable  in 
some  chemical  matrices.  A  review  of  the 
cost  of  analysis  on  a  per-sample  basis  at 
these  target  levels  indicated  that  the 
differences  in  costs  associated  with 
analysis  at  higher  l«^«l8  are  not 
appreciably  signiHcant  if  the  target  LOQ 
is  specified  at  ih^'outset  in  analytical 
method  development.  If  the  target  LOQ 
were  established  at  a  higher  level  before 
allocation  of  resources  for  method 
development,  then  lowered  to  a  more 
conservative  target  level,  an  increase  In 
cost  per  analysis  would  be  expected 
because  of  reanalysis  at  the  lower  level. 
The  exposure  scenarios  show  that  the 
risks  posed  by  exposure  to  workers  at 
the  1  ppm  range  may  be  substantial. 
Therefore.  EPA  has  decided  that  the 
modified  occupational  dermal  exposure 
scenario  provides  an  adequate  basis  for 
choosing  0.1  ppb  as  the  appropriate 
target  testing  level  for  the  tetra  HDD/ 
HDF  congeners,  which  are  those  of 
greatest  concern  to  the  Agency. 
Choosing  the  01  ppb  level  as  the  lowest 
testing  level  will  allow  EPA  to  evaluate 
any  of  the  potential  risks  resulting  from 
low  levels  of  all  the  HDDs/HDFs  once 
the  testing  data  are  submitted,  and  will 
allow  the  Agency  to  catch  in  its 
analytical  net  any  use  that  could 
potentially  cause  unreasonable  risk, 
including  possible  new  uses. 

In  addition,  it  is  better  to  analyze 
these  compounds  at  low  levels  when 
they  are  first  created,  rather  than  wait 
until  they  have  entered  environmental 
pathways,  such  as  food  chains  and 
water  supplies,  and  may  have  caused 
widespread  contamination.  In  addition, 
because  these  compounds  are  difficult 
to  monitor  at  trace  levels  in  the 
environment  using  standard  techniques, 
they  are  best  analysed  when  they  are 
first  created  in  the  manufacturing 


process  for  later  prediction  of 
environmental  contamination. 

EPA's  responses  to  comments  on  its 
exposure  analysis  are  discussed  below. 

Com-nent  18:  EPA's  consumer 
exposure  scenario  based  on  a  household 
cleaner  is  not  representative  of  the  uses 
of  the  chemicals  subject  to  this  rule, 
since  none  of  those  chemicals  are  used 
in  such  products  and  many  are  used 
almost  exclusively  in  applications  in 
which  they  are  bound  into  poljTneric 
matrices  and  thus  are  unavailable  for 
human  exposure.  In  fact,  the  household 
cleaner  scenario  is  based  on  use  of 
phenolic  compounds  in  pesticides, 
which  are  not  subject  to  TSCA 
jurisdiction.  (CMA  at  pp.  18  and  19.) 

Response  to  Comment  18:  EPA 
concludes  that  the  household  cleaner 
scenario  is  relevant  to  this  rulemaking. 
While  the  specific  scenario  used  by  EPA 
on  household  cleaners  is  based  on  a 
pesticide  use  not  subject  to  regulation 
under  TSCA.  EPA  has  no  indication  that 
the  chemicals  subject  to  this  rule  may 
not  be  in  products  intended  for  similar 
uses  that  may  be  subject  to  TSCA.  For 
example,  no  comments  indicated  that 
particular  chemicals  are  not  or  could  not 
be  used  for  some  kind  of  sprayed 
application  or  might  not  have  some 
potential  high  exposure  pattern.  Indeed, 
there  is  some  evidence  that  the  use  of 
certain  chemicals  may  possibly  result  in 
high  exposure  patterns,  most  notably 
compounds  used  as  additive  or  blended 
fire  retardants,  or  as  dye  carriers  for 
textile  dyes.  An  additive  fire  retardant  is 
topically  applied  to  the  desired 
materials  (e.g..  fabric  wood,  synthetics), 
rather  than  incorporated  into  the 
product  matrix  by  physical  bonding  or 
chemical  reactivity  (Ref.  13). 

Since  EPA  has  some  indication  that 
chemicals  related  to  chemicals  subject 
to  this  rule  may  be  used  in  high 
exposure  situations,  manufacturers  of 
the  chemicals  subject  to  this  rule  have 
an  affirmative  duty  to  inform  the 
Agency  that  the  chemicals,  in  fact,  are 
not  used  in  high  exposure  situations, 
and  could  not  be  used  in  high  exposure 
situations.  After  all,  manufacturers 
should  have  such  information  in  their 
possession  and  in  many  cases  may 
represent  the  only  way  in  which  ElPA 
may  obtain  it.  Instead,  CMA.  the 
representative  of  the  industry,  only 
states  that  none  of  the  chemicals  to  be 
tested  is  "currently"  used  in  household 
cleaner  applications  and  that  "many"  of 
the  chemicals  are  used  "almost 
exclusively"  in  bound  matrices.  (CMA  at 
19).  EPA  assumes  this  statement  does 
not  refute  the  Agency's  determination 
that  the  chemicals  could  possibly  be 
used  in  high  exposure  situations  or  that 
some  are  currently  being  used  other 


than  in  bound  matrices.  Indeed,  while  a 
particular  manufacturer  may  feel 
confident  that  its  current  uses  are  in 
totally  bound  matrices,  the  same 
manufacturer  may  develop  a  new  high 
exposure  use  in  the  future  or  another 
manufacturer  may  be  currently 
producing  the  same  chemical  for  a  high 
exposure  use. 

The  household  cleaner  analysis, 
therefore,  which  shows  individual  risks 
at  4  in  10  million  for  the  0.1  ppb  level 
and  individual  risks  of  4  in  1  thousand  at 
the  1.0  ppm  level,  merely  indicates  that 
EPA,  for  testing  purposes,  should  be 
concerned  vvjth  some  intermediate  level, 
if  no  other  rfsk  scenario  were  to  apply. 
Of  course  as  noted  above  and  more  fully 
discussed  below,  the  dermal 
occupational  scenario  gives  ElPA  reason 
to  believe  that  the  0.1  ppb  level  may  be 
of  concern  for  some  HDDs/HDFs. 

Comment  19:  Even  if  ElPA's 
calculations  regarding  risk  of  the 
household  cleaner  scenario  are  relevant 
to  this  rule,  the  Agency's  calculations 
are  unrealistic.  A  realistic  scenario 
demonstrates  that  this  use  would  not 
pose  an  unreasonable  risk  even  if 
2,3,7,8-TCDD  were  present  at  1  ppm.  If  a 
disinfectant  with  active  ingredients 
present  at  0.1  percent  levels  were 
contaminated  with  1  ppm  HDDs/HDFs, 
once  weekly  usage,  even  assuming  100 
percent  absorption,  over  55  years  would 
yield  a  LADD  of  4.8  x  10' '"  mg/kg/day 
(4.8X10"  Vg/l^/day).  This  is  two 
orders  of  magnitude  less  than  EPA's 
LADD  of  2.7 X 10' '  ^/kg/day.  (CMA  at 
pp.  18  and  19). 

Response  to  Comment  19:  EPA  rejects 
this  comment.  The  Agency's  calculations 
at  the  1  ppm  contamination  level  are 
jeasonable.  The  difference  between  the 
two  calculations  results  from  CMA's 
assuming  active  ingredients  present  at 
0.1  percent  and  EPA's  assumption  of  a 
4.5  percent  active  ingredient 
concentration.  EPA's  assumption  comes 
from  a  common  household  cleaner  label. 
CMA  gives  no  reason  for  assuming  a  0.1 
percent  level,  or  why  that  level  is  more 
appropriate  than  EPA'S  level.  The 
remainder  of  the  difference  is  accounted 
for  by  EPA's  assuming  a  70-year  lifetime 
exposure  and  CMA's  assuming  55  years 
CMA  gives  no  reason  why  EPA's 
assumption  is  incorrect,  or  why  EPA 
should  deviate  from  its  usual 
assumption.  In  any  event,  the  difference 
between  these  two  assumptions  is 
negligible  for  analytical  purposes. 

EPA's  individual  risk  analysis  at  1 
ppm  concentration  in  household 
cleaners  of  4  in  1.000,  therefore,  is  a 
reasonable  calculation  and  gives  EPA 
cause  for  concern. 

Comment  20:  A  more  relevant  worst- 
case  consumer  exposure  scenario  would 


be  the  leaching  of  chemicals  from  plastic 
handles  containing  flame  retardants. 
This  shows  a  negligible  consumer 
exposure.  This  exposure  scenario,  even 
with  chemicals  contaminated  with 
HDDs/HDFs  at  1  ppm.  shows  a  worst- 
case  LA.DD  at  1.3x10"  •  mg/kg/day 
(1.3  X  10''  ^g/kg/day).  (CMA  p.  20). 

Response  to  Comment  20:  EPA 
disagrees  that  the  plastic  handle 
scenario  is  the  worst-case  consumer 
exposure  scenano  that  should  be  used 
for  this  rule.  As  noted  above,  EPA 
believes  that  the  appropriate  analysis  to 
use  is  the  household  cleaner  scenario. 
Furthermore,  the  LADD  calculated  by 
CMA  would  still  present  a  risk  of 
concern  for  testing  purposes  under 
EPA's  linear  low-dose  risk  assessment 
model,  because  CMA's  calculated 
worst-case  LADD  of  1 .3  x  10"  *  mg/kg/ 
day  (1.3xl0''^g/kg/day)  would  still 
yield  oncogenic  nsk  estimates  higher 
than  1 X 10'*.  This  level  can  be  used  as  a 
trigger  for  testing  purposes,  given  EPA's 
other  concerns  with  respect  to  the 
chemicals  subject  to  this  rule 

Comment  21:  EPA's  worker  exposure 
scenarios  are  unrealistic.  The  Agency 
assumes  that  both  hands  are  immersed 
in  the  chemical  daily,  despite  the  fact 
that  in  some  cases,  such  as  2,4- 
dichlorophenol,  a  single  such  incident 
would  cause  severe  thermal  and 
chemical  bums.  Similar  bums  would  be 
expected  for  most  of  the  chemicals  to  be 
tested  as  they  are  high-melting  solids.  In 
fact,  using  medical  records  from  certain 
chemical  companies  showing  average 
worker  dermal  exposure  of  less  than  2 
cms  skin  surface  per  year,  and  assuming 
the  material  contains  1  ppm  2.3,7,8- 
TCDD.  the  LADD  would  be  only 
8.7X  10" "  mg/kg/day  (8.7 x lO"' Mg/kg/ 
day).  This  contrasts  with  EPA's  LADD 
of  0.1  ppb  of  2.11x10"* Mg/l<^g/day  (or 
2.11  XIO''  Mg/*<^g/day  at  1  ppm.)  (CMA 
at  pp.  20  and  21). 

Response  to  Comment  21:  EPA's 
exposure  scenario  is  not  a  statement  by 
the  Agency  that  workers  would,  in  fact 
immerse  their  hands  in  vats  of  chemical 
liquids;  rather,  the  scenario  is  a 
quantitative  surrogate  for  the  types  of 
exposures  that  may  occur  in  a  chemical 
plant  usually  as  a  result  of  accidental 
spills,  resultant  cleanup  efforts  involving 
the  lack  of  protective  clothing  (e.g., 
gloves,  goggles,  etc.),  and  instances  of 
worker  negligence  in  handling  small 
amounts  of  potentially  hazardous 
chemical  substances.  Thus.  EPA's  intent 
was  not  to  suggest  that  worker  exposure 
results  from  total  immersion  of  the 
hands  in  chemical  liquids,  but  rather  to 
provide  a  worst-case  estimate  based  on 
the  total  unprotected  area  of  the  hands 
which  could  be  exposed  resulting  from 
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these  types  of  spills,  cleanup  efforts,  or 
improper  handling  practices. 

In  response  to  comments  regarding 
the  reasonableness  of  EPA's  estimate  of 
worker  exposure.  EPA  re-evaluated  its 
occupational  exposure  estimates.  EPA 
contacted  representatives  of  OSHA. 
NIOSH,  the  American  Industrial 
Hygienisls  and  the  American  Council  of 
tJovernment  Industrial  Hygienists  to 
solicit  data  on  the  reasonableness  of 
EPA's  exposure  assumptions  (Ref.  42). 
Although  EPA's  contacts  were  unable  to 
provide  estimates  for  the  entire 
chemical  synthesis  industry  (because  of 
substantial  differences  among  the 
processes,  worker  activities  and 
industrial  hygiene  practices),  they  did 
agree  that  the  assumption  that  a  skin 
area  equal  to  both  hands,  exposed  to  a 
chemical  each  day.  is  too  high.  Based  on 
their  information  EPA  believes  a  more 
reasonable  estimate  ranges  from  the 
area  of  1  hand  to  the  area  of  one-half  of 
1  hand  exposed  to  the  chemical 
substance  during  each  time,  or  event, 
when  the  worker  is  exposed,  or  an 
estimate  of  10  percent  of  the  skin  area    * 
equivalent  to  2  hands  exposed  each  day. 

To  estimate  the  number  of  times  a 
worker  is  exposed  to  a  chemical  each 
year.  EPA  used  as  a  surrogate  an 
estimate  of  n  as  the  average  number  of 
drumming,  bagging  and  transfer 
operations  per  year.  Then  EPA 
calculated  the  LADD  assuming  that  both 
an  area  equal  to  one-half  of  1  hand  and 
an  area  equal  to  1  hand,  wa^^expos^i^ 
the  chemical  substance  each  htnefThe 
LADD  for  one  half  of  1  hand  exposed,  if 
the  chemical  is  contaminated  at  0.1  ppb 
is  2  X 10"  Vg/l^/day .  The  LADD  for  1 
hand  exposed,  if  the  chemical  is 
contaminated  at  0.1  ppb.  is  4  X 10' ';  both 
LADD's  result  in  a  risk  of  10"'.  If  the 
assumption  is  made  that  only  10  percent 
of  the  skin  area  of  a  worker's  2  hands 
will  be  exposed  to  the  chemical 
substance  each  work  day.  the  LADD  is 
2x10"'.  again  resulting  in  a  risk  of  10* 
(Ref  42). 

Minor  differences  in  several  other 
assumptions  account  for  the  remaining 
difference  in  the  LADDs.  but  these 
differences  are  insignificant.  For 
example.  EPA  assumed  the  liquid  film 
thickness  on  exposed  skin  surfaces  at 
1.8X10" 'cm;  the  density  of  the  liquid  at 
1.38  gm/cm',  and  the  number  of  years  of 
exposure  at  70  years.  CMA  assumed 
liquid  film  thickness  at  1.5xl0"*cm.  a 
liquid  density  of  1.3  gm/cm'  and  55 
years  for  lifetime  exposure. 

EPA  believes  that  CMA's  suggestion 
of  an  average  dermal  exposure  of  less 
than  2  cm-  skin  surface  per  year  is 
unrealistic  based  on  normal  chemical 
manufacturing  practices,  including 
accidental  spills  and  resulting  cleanup 


efforts  involving  lack  of  protective 
clothing,  and  even  isolated  instances  of 
worker  negligence  in  handling  such 
chemical  substances.  Unless  the  event  is 
serious  or  widespread  enough  to  cause  a 
slowdown  or  halt  of  the  production 
process,  the  event  usually  goes 
unreported.  The  estimate  of  skin  area 
exposed  during  chemical  manufacture 
by  the  personnel  contacted  by  EPA  are 
orders  of  magnitude  larger  than  CMA's  2 
cm*  per  year  (Ref  42). 

Comment  22:  Hypothetical  worker 
inhalation  exposures  show  extremely 
low  LADDs  and  would  not  justify  the 
LOQs  in  this  rule.  (CMA  at  p.  21). 

Response  to  Comment  22:  Because  of 
the  very  low  vapor  pressure  of  2.3. 7.8- 
TCDD  in  its  pure  form  (1.7x10" 'mm/ 
Hg).  inhalation  toxicity  scenarios  were 
included  in  a  support  document  (Ref.  43) 
but  were  not  used  to  calculate 
exposures  for  purposes  of  this  rule. 
These  calculations  can  provide  LADDs 
which  may  be  useful  in  assessing  an 
overall  estimate  of  risk  when  considered 
with  risk  estimates  based  on  other 
routes  of  exposure  but,  taken  alone,  do 
not  allow  a  meaningful  evaluation  of 
potential  risk.  While  EPA  is  unable  to 
state  whether  risk  from  inhalation 
exposure,  alone,  is  significant,  such  risk 
adds  to  the  Agency's  concern  when 
considered  with  nsk  from  possible 
dermal  exposure. 

(iii)  Exclusions  and  waivers.  EPA  will 
exclude  chemicals  from  testing  based 
upon  submission  of  prior  test  data  which 
satisfy  TSCA  section  4(a)(l)(a)(i) 
requirements,  or  submission  of  detailed 
process  and  reaction  condition  data 
which  show  that  conditions  known  to  be 
conducive  to  HDD/HDF  formation  are 
not  present.  EPA  will  waive  testing 
requirements  for  any  chemical  produced 
in  quantities  of  100  kg/year  or  less  for 
purposes  of  research  and  development. 
WTien  production  of  that  chemical 
exceeds  100  kg/year,  the  waiver  expires, 
and  the  producer  then  becomes  subject 
to  the  testing  requirements  in  this  rule. 
EPA  will  also  waive  testing 
requirements  for  those  developmental 
chemicals  that,  due  to  the  costs  of 
testing,  either  will  be  taken  off  the 
market  or  will  not  reach  the  market. 
While  EPA  believes  that  a  potentially 
highly  toxic  chemical  should  not  be 
marketed  if  it  cannot  bear  the  costs  of 
testing,  the  Agency  will  consider  a 
waiver  to  testing  in  appropriate 
circumstances. 

If  a  manufacturer  has  a  developmental 
chemical  that,  due  to  the  costs  of  testing, 
either  will  be  taken  off  the  market  or 
will  not  reach  the  market,  it  may  apply 
for  a  waiver  by  submitting  information 
to  EPA  that  shows  such  adverse  market 
effects.  EPA  will  evaluate  that 


information  to  determine  whether  the 
manufacturer's  allegations  of  market 
effects  will,  in  fact,  occur.  If  EPA  agrees 
with  the  manufacturer,  the  Agency  will 
then  weigh  the  potential  risks  of  the 
chemical  against  the  costs  of  testing  to 
determine  whether  testing  is  warranted 
under  this  rule  even  at  the 
developmental  stage.  EPA  will  grant  the 
waiver,  with  appropriate  conditions,  if 
the  risks  do  not  outweigh  the  costs  of 
testing  for  that  particular  chemical. 
These  criteria  are  similar  to  those  EPA 
employs  in  evaluating  whether  chemical 
substances  should  be  restricted  under 
section  5(e)  of  TSCA.  .^ 

ElPA  expects  this  waiver  to  be 
applicable  only  to  chemicals 
manufactured  in  amounts  of  no  more 
than  2.000  to  5,000  total  pounds 
annually.  Preliminary  analysis  of  data 
submitted  for  this  rule  shows  that  this 
waiver  will  apply  to  only  one  chemical 
produced  by  Arco  Specialty  Products 
Division,  which  was  recently  sold  to 
Horsehead  Industries. 

b.  Insufficient  data.  In  the  preamble  to 
the  proposed  rule  EPA  stated  that,  with 
the  exception  of  some  data  on  2.3,7,8- 
TCDD  and  even  less  data  on  several 
related  congeners,  the  Agency  has  little 
or  no  data  on  concentrations  of  HDDs/ 
HDFs  in  commercial  chemicals  upon 
which  to  base  a  determination  of 
unreasonable  risk  (58  PR  51800)  EPA 
received  comments  relative  to  this  issue 
on  two  chemicals,  and  discusses  those 
comments  below.  As  a  result  of  the  data 
submitted,  the  Agen<:y  has  excluded  1 
grade  of  decabromodiphenyl  oxide 
produced  by  DOW.  for  which  a  2-year 
bioassay  and  an  analysis  for  HDDs/ 
HDFs  in  the  lest  article  was  done.  For 
Tetrabromobisphenol  A.  the  other 
chemical  on  which  comments  were 
received  with  respect  to  insufficient 
data,  the  Agency  sees  no  reason  to 
change  its  determination  that  existing 
data  is  insufficient  and  thus  testing  is 
necessary  to  obtain  that  data. 

Comment  23:  Existing  bioassay  data 
plus  chemical  analysis  for  HDDs/HDFs 
for  decabromodiphenyl  oxide  provide 
all  data  needed  to  show  absence  of 
unreasonable  risk.  Acute,  28-day 
feeding,  mutagenicity  and  2-year  feeding 
studies  found  no  significant  adverse 
toxicologic  effects  for 
decabromodiphenyl  oxide.  An  analysis 
of  the  test  article  used  in  ihe^e  studies 
for  the  presence  of  HDDs/HDP*^ 
revealed  none  present  at  1.0  ppb, the 
lowest  level  achievable  in  the  analysis. 
(CMA  p  24.  Dow  pp.  5-6). 

Response  to  Comment  23:  EPA  has 
examined  the  data  submitted  on 
decabromodiphenyl  oxide  in  which 
toxicology  and  carcinogenesis  studies 


were  performed  by  NTP.  along  with  a 
chemical  analysis  for  the  presence  of 
HDDs/HDFs.  The  toxicology  and 
carcinogenesis  studies  were  performed 
on  both  rats  and  mice,  at  doses  of  0. 
25,000  and  50.000  ppm  in  the  diet 
Results  included  increased  incidences  of 
neoplastic  nodules  of  the  liver  in  low 
dose  males,  and  in  high  dose  groups  of 
each  sex,  equivocal  evidence  of 
carcinogenicity  for  male  mice  as  shown 
by  increased  incidences  of 
hepatocellular  adenomas  or  carcinomas 
(combined)  in  the  low  dose  group  and  of 
thyroid  gland  follicular  cell  adenomas  or 
carcinomas  (combined)  in  both  dosed 
groups,  and  no  evidence  of 
carcinogenicity  for  female  mice.  An 
accompanying  analysis  by  NTP  with 
appropriate  QA/QC  and  using  GC/MS. 
showed  no  HDDs/HDFs  in  the  2 
samples  analyzed  at  the  level  of  1  ppb. 
While  EPA  does  not  necessarily  concur 
with  the  fact  that  the  tests  show  no 
unreasonable  risk,  the  Agency  does 
agree  that  testing  under  this  rule  would 
not  be  warranted,  in  view  of  the 
extensive  bioassay  data  combined  with 
existing  test  data  with  adequate  QA/ 
QC.  Therefore,  EPA  will  exempt  the 
grade  of  decabromodiphenyl  oxide 
produced  by  Dow  for  the  research  NTP 
project,  provided  Dow  can  supply 
evidence  showing  which  grade  was 
produced  for  the  NTP  project.  If  Dow 
produces  other  grades  by  different 
processes,  or  produces  by  the  same 
process  a  grade  in  which  higher 
temperatures  or  more  alkaline 
conditions  occur,  that  grade  will  have  to 
be  tested  under  this  rule. 

Comment  24:  The  Interagency  Testing 
Committee  (ITC)  has  determined  that 
Tetrabromobisphenol-A  (TBBPA)  should 
not  be  recommended  for  health  effects 
testing,  and  EPA  has  accepted  that 
recommendation.  Thus,  the  compound, 
containing  whatever  HDD/HDF 
impurities  may  be  present,  has  already 
been  found  to  demonstrate  absence  of 
unreasonable  risk.  (CMA  pp.  24  and  25 
and  Dow  pp.  5  and  6). 

Response  to  Comment  24:  ElPA  did  not 
find  that  TBBPA  did  not  present  an 
unreasonable  risk  to  human  health  in 
accepting  the  ITC's  recommendation  to 
not  require  health  effects  testing.  A 
determination  that  a  chemical  does  not 
present  an  unreasonable  risk  can  only 
be  made  after  extensive  testing.  The 
issue  of  contamination  by  HDDS/HDFs 
was  not  examined  at  the  lime  TBBPA 
was  evaluated  as  a  candidate  for  testing 
by  the  FTC.  and  the  short-term  tests 
which  showed  low  mammalian  toxicity 
would  not  be  capable  of  identifying  the 
latent  toxic  effects  characteristic  of 
2,3,7 ,8-TCDD.  However,  in  September 


1986.  a  paper  was  presented  vwhich 
showed  HDD  contamination  of  TBBPA 
(Ref  30).  Therefore,  there  is  a  basis  for 
requiring  testing  of  TBBPA  in  this  final 
rule,  and  this  finding  is  not  inconsistent 
with  EPA's  earlier  decision  not  to 
include  health  effects  testing  of  TBBPA 

C-  Necessity  for  testing.  EPA  has 
determir>ed  that  testing  is  necessary  to 
generate  data  on  which  to  base  toxicity 
and  exposore,  becanse  such  data  are 
fundamental  to  the  assessment  of  risk, 
and  because  the  analytical  data 
generated  by  required  testing  in  this 
final  rule  is  currently  not  available  in 
any  accessible  or  usable  form  for 
purposes  of  assessing  these  potential 
risks.  No  comments  other  than  those 
already  addressed  in  comments  23  and 
24  above  were  received  on  the  necessity 
for  testing. 

EPA  has  decided,  however,  that  it  is 
not  necessary  to  test  under  TSCA  two 
chemicals  originally  proposed  for 
testing.  These  chemicals  are  2.4- 
Dichlorophenoxyacetic  acid  (2,4-D)  and 
2,4-Dichlorophenoxybutyric  acid  (2,4- 
DB).  Both  are  registered  pesticides  as 
well  as  isolated  intermediates  used  to 
produce  pesticides.  Used  as  pesticides, 
they  are  subject  to  testing  under  FIFRA. 
Used  as  pesticide  intermediates,  they 
are  subject  to  testing  under  TSCA.  At 
the  time  this  rule  was  proposed,  plans 
had  not  been  completed  to  require 
testing  of  these  pesticides  under  FIFRA. 
so  they  were  listed  in  the  proposed  rule. 
EPA  plans  to  require  under  FIFRA 
equivalent  testing  of  pesticides  for 
contamination  by  HDDs/HDFs.  EPA 
believes  that  testing  these  two 
chemicals  under  TSCA  would  be 
duplicative  and  unnecessary, 
particularly  since  ElPA  does  not  expect 
them  to  be  used  for  non-pesticide 
purposes.  Accordingly,  they  will  not  be 
subject  to  the  testing  provisions  of  this 
final  rule  under  TSCA.  but  instead  are 
subject  to  the  FIFRA  Data  Call-in 
program.  They  will  be  subject  to  the 
same  testing  provisions  as  chemicals 
listed  for  testing  in  this  final  rule, 
including  target  LOQs,  the  same 
methods.  QA/QC  procedures,  and  under 
the  same  deadlines  as  the  chemicals 
listed  for  testing  in  this  final  rule. 

EPA  has  also  examined  another 
chemical  that  has  both  pesticide  uses,  as 
well  as  non-pesticide  uses  subject  to 
TSCA  jurisdiction,  and  has  decided, 
similarly,  that  testing  is  not  necessary 
under  this  rule  because  that  chemical  is 
being  tested  under  Data  Call-In 
provisions  of  FIFRA.  This  chemical 
pentachlorophenol.  was  not  originally 
proposed  for  testirvg.  but  EPA 
subsequently  learned  that  it  has  non- 
pesticide  uses.  Nevertheless,  EPA  has 


decided  that  testing  under  TSCA  is  not 
necessarj'  for  pentachlorophenol 
because  such  testing  would  be 
duplicative  of  the  testing  under  FIFRA. 
However,  because  pentacniorophenol 
has  uses  other  than  as  a  pesticide,  data 
collected  through  the  OPP  Data  Call-in 
will  be  available  for  OTS  review  and 
evaluation. 

B.  Requirements  Under  Section  4(b) 

Section  4(b)  of  TSCA,  discussed  in 
detail  in  the  preamble  to  the  proposed 
rule  (50  FR  51797,  cols.  1  and  2),  requires 
EPA  to  deal  with  a  number  of  issues 
before  promulgating  a  test  rule.  Section 
4(b)(1)  sets  forth  three  additional  issues 
to  be  included  in  a  test  rule.  First  EPA 
must  identify  the  chemical  substances 
for  which  testing  is  required  under  the 
rule.  Second.  EPA  is  to  include 
"standards  for  the  development  of  test 
data."  Third,  section  4(b)  requires  EPA 
to  specify  the  period  within  which 
persons  required  to  conduct  tests  shall 
submit  data  to  EPA.  In  determining  the 
standards  for  development  of  test  data 
and  the  period  for  submission  of  data, 
EPA's  considerations  shall  include  the 
relative  costs  of  the  various  test 
protocols  and  methodologies  that  may 
be  required  and  the  reasonably 
foreseeable  availability  of  facilities  and 
personnel  needed  to  perform  the  testing 
required.  Section  4(b)(3)(B)  sets  forth  the 
criteria  for  determining  who  should  test. 

The  preamble  to  the  proposed  rule 
discusses  the  section  4(b)  considerations 
(50  FR  51800).  Below.  EPA  discusses  the 
comments  received  on  these  issues  and 
the  changes  the  Agency  has  made  to  its 
final  regulation. 

1.  Identification  of  substances  to  be 
tested.  EPA  chose  the  chemicals  for 
testing  based  on  two  broad  criteria. 
Some  chemicals  have  actually  been 
tested  in  the  past  and  found  to  contain 
2,3,7,8-substituted  HDDs/HDFs.  The 
others  are  cheimcals  which  EPA  has 
good  reason  to  believe  are  contaminated 
based  on  structural  similarities  with  the 
chemicals  actually  tested,  and  the  use  of 
manufacturing  process  conditions 
believed  to  aid  the  formation  of  dioxins 
and  dibenzofurans.  Thus,  these  listed 
chemicals  contain  carbon  end  utilize 
chlorinated  and/or  brominated 
compounds  in  their  manufacture  and  are 
manufactured  under  arcumstances  that 
include  high  temperature  or  pressure 
and  the  presence  of  alkaline  conditions. 

Contamination  of  the  listed  chemicals 
is  expected  to  occur  during  manufacture. 
Thus,  the  focus  of  the  testing  is  on 
detecting  contamination  at  the  beginning 
of  the  manufacturing  chain  to  allow  EPA 
to  draw  cortclusions  about  the  degree  of 
contamination  during  further  processing 
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of  the  chemical.  Comments  on  chemical 
identification  are  discussed  below. 

Comment  25:  The  process  and 
reaction  conditions  under  which 
brominated  phenolics  are  produced 
make  it  unlikely  that  dioxins  or  furans  of 
concern  will  be  formed.  These  chemicals 
should  be  removed  from  the  list  of 
chemicals  to  be  tested.  (Great  Lakes  p. 
17;  p.  4  in  comments  to  proposed 
amendment  adding  additional 
precursors;  Ameribrom  p.  2.) 

Response  to  Comment  25: 
Confidential  data  detailing  the 
manufacturing  process  and  reaction 
conditions  were  submitted  by  these 
commenters.  These  commenters 
provided  detailed  data  to  substantiate 
their  claim  that  the  processes  under 
which  certain  chemicals  are  produced 
are  different  from  those  assumed  by 
EPA.  and  that  reaction  conditions  are 
such  that  HDDs/HDFs  would  not  be 
expected  to  form.  EPA  has  asked 
several  clarifying  questions  about  the 
process  and  reaction  condition  data 
submitted.  The  response  to  these 
questions  will  form  the  basis  for  a 
decision  by  EPA  to  exclude  or  waive  a 
company  from  testing  certain  specific 
chemicals  based  on  a  process  different 
from  that  expected  by  EPA  and  reaction 
conditions  not  expected  to  form  HDDs/ 
HDFs. 

Even  if  the  exclusions  or  waivers  are 
granted.  EPA  will  not  remove  the 
chemicals  from  the  list,  however,  since 
another  manufacturer  may  use  the 
process  specified  by  EPA  to  produce 
these  chemicals,  thus  making  production 
of  HDDs/HDFs  likely. 

Comment  26:  EPA's  list  of  chemicals 
to  be  tested  is  too  narrow,  and  must  be 
broadened  to  include  all  chemicals 
likely  to  be  contaminated  with  HDDs/ 
mop's,  as  were  included  on  the  list  of  238 
chemicals  from  which  EPA  chose  those 
to  be  tested  under  this  rule.  (EDF  at  p.  5; 
p.  2  of  comments  to  proposed 
amendment  adding  additional 
precursors.) 

Response  to  Comment  26:  EPA 
disagrees.  The  list  of  238  chemicals 
which  was  widely  circulated  in  July 
1985,  to  get  early  comment  from  all 
segments  of  the  community  most 
involved  with  HDD/HDF  analysis,  was 
compiled  from  every  available  reference 
in  which  chemicals  theorized  to  contain 
HDDs/HDFs  were  listed.  Its  purpose 
was  as  a  starting  point  for  additional 
analysis.  Its  circulation  was  to  get  input 
on  chemicals  or  classes  of  chemicals 
which  should  or  shouldn't  be  included, 
and  the  reasons  therefor.  The 
breakdown  of  this  list  is  detailed  in 
Reference  43  to  this  rule.  EPA  first 
looked  for  chemicals  which  in  the  past 
have  been  tested  and  found  to  contain 


fIDDs/HDFs.  Chemicals  structurally 
similar  to  these  chemicals,  with  a 
theoretical  chemical  pathway  to  HDD/ 
HDF  formation,  and  manufactured  und»'r 
conditions  likely  to  produce  HDDs/ 
HDFs  have  been  listed  for  testing  For 
the  other  chemicals,  there  is  not  a  strong 
theoretical  basis  at  present  to  conclude 
that  the  chemicals  are  contaminated 
with  significant  levels  of  HDDs/HDFs, 
due  to  lack  of  any  documented  pathway 
for  HDD/HDF  formation  and  lack  of 
favorable  process  conditions.  In  several 
cases  chemicals  were  not  listed  because 
contamination  would  occur  from  a 
contaminated  feedstock  chemical,  which 
was  already  listed.  The  rationale  is  that 
a  chemical  testing  contaminatud  will 
undergo  further  investigation,  including 
investigation  of  contamination  of  all 
chemicals  produced  from  the  known 
contaminated  chemical.  Thus  testing  at 
this  time  is  not  indicated  for  the 
downstream  chemicals.  Finally,  those 
chemicals  with  uses  only  as  pesticides 
were  separated  into  a  separate  list. 

The  result  of  this  selection  process  is 
the  list  of  32  chemicals,  12  manufactured 
and  20  not  currently  manufactured, 
which  are  required  to  be  tested  under 
this  rule. 

Comment  27:  EPA  has  omitted  the 
halogenated  anilines  and  benzenes  and 
most  diethyl  ethers  from  consideration 
for  testing,  although  the  publication 
"Dioxins"  (Ref.  15)  and  the  support 
document  (Ref  43)  cite  these  chemicals 
as  highly  likely  to  be  contaminated. 
Further,  it  is  well  known  that  heating 
halogenated  benzenes  will  yield  PHDDs. 
(EDF  p.  4.) 

Response  to  Comment  27:  EPA 
disagrees  that  halogenated  anilines  and 
diethyl  ethers  should  be  added  as  a 
class  of  compounds.  Although  the 
halogenated  anilines  were  cited  as 
highly  likely  to  be  contaminated  (Ref. 
43).  the  formation  of  HDDs/HDFs  during 
their  manufacture  is  dependent  on 
specific  reaction  criteria  of  heat, 
pressure,  alkalinity  and  duration  of 
reaction  employed  in  manufacturing  the 
chemical.  In  most  cases  such  conditions 
are  not  believed  to  be  present  in  their 
manufacture.  However,  several 
halogenated  anilines  are  listed  as 
precursor  chemicals,  since  they  are 
believed  to  be  conducive  to  the 
formation  of  HDDs/HDFs,  and  the 
application  of  heat  during  the  synthesis 
of  other  chemicals  could  produce  HDDs/ 
HDFs  in  those  other  chemicals. 
Conversely,  pentachlorobenzene,  which 
may  be  predisposed  to  HDD/HDF 
contamination  during  synthesis,  would 
require  dechlorination  in  an  aerobic 
environment  at  high  temperatures  to 
produce  chlorinated  dioxins  or  furans. 
This  combination  of  reaction  conditions 


is  unlikely  under  current  manufacturing 
processes. 

Diethyl  ethers  are  not  discussed  in 
pither  Reference  43  or  in  the  publication 
•Dioxins  "  (Ref  15). 

As  a  result  of  EDFs  comments  and 
additional  information  received  after 
publication  of  the  proposed  rule,  EPA 
issued  an  amrndment  to  the  proposed 
rule  (51  FR  37612;  October  23.  1986), 
proposing  to  add  18  chlorinated  and 
brominated  benzenes  to  the  original  list 
of  12  precursor  chemicals.  This  rule 
adds  17  of  those  chemicals  to  the 
category  of  precursor  chemicals  and 
requires  reporting  under  section  8(a)  of 
TSCA  on  chemicals  made  from  those 
precursors.  If  process  and  reaction 
condition  data  submitted  show  that 
HDDs/HDFs  are  likely  to  be  formed, 
additional  chemicals  may  be  listed  for 
testing. 

Comment  28:  EPA  should  require 
testing  of  precursor  chemicals.  (EDF   p. 
6.) 

Response  to  Comment  28:  EPA 
disagrees.  The  precursor  chemicals  are 
listed  separately  because  they  do  not 
meet  EPA's  criteria  for  testing,  namely, 
the  reaction  conditions  needed  to  form 
HDDs/HDFs  are  not  present.  All 
published  research  shows  that  heat, 
pressure  and  alkalinity,  or  some 
combination  of  these  conditions,  are 
needed  for  the  formation  of  HDDs/ 
HDFs. 

These  chemicals  are  listed  as 
precursors  because  the  application  of 
the  listed  conditions  during  further 
chemical  processing  may  occur,  and 
may  produce  HDDs/HDFs  in  the  final 
chemical  substance  produced.  Reporting 
of  process  data  and  reaction  conditions 
will  help  EPA  determine  whether  any  of 
the  chemicals  manufactured  from  these 
precursors  should  be  proposed  for 
testing. 

Comment  29:  EPA  does  not  specify 
what  grade  of  substance  must  be  tested. 
(Dow  p.  19.) 

Response  to  Comment  29:  EPA 
requires  that  manufacturers  test 
chemicals  which  are  listed  in  this  final 
rule  in  all  grades  normally  marketed  in 
active  commerce  only  if  manufacture 
occurs  by  different  processes.  If 
manufacturing  occurs  by  the  same 
process  under  variable  conditions,  the 
test  substance  may  be  a  single  ^rade: 
the  grade  subject  to  the  most  intense 
heat  and  alkalinity  for  the  longest 
duration.  If  these  two  factors  do  not 
differ  for  the  various  grades,  the  test 
substance  should  be  the  grade  with  the 
highest  volume  of  sales.  In  the  test 
protocol,  the  manufacturer  must  tell  the 
Agency  how  many  grades  of  the 
chemical  are  produced  and  describe  the 


reasons  for  choosing  the  grade  to  be 
tested. 

2.  Standards  for  the  development  of 
test  data.  This  term  is  defined  under 
section  3(12)  of  TSCA  and  refers  to  the 
prescription  of  the  information  for  which 
test  data  are  to  be  developed  and  any 
analysis  to  be  performed  on  such  data.  It 
also  includes  the  manner  in  which  the 
data  are  to  be  developed,  the 
specification  of  any  test  protocol  or 
methodology,  and  any  other 
requirements  needed  to  provide 
assurance  of  the  reliability  and 
adequacy  of  the  data.  These  standards 
should  be  differentiated  from  analytical 
standards,  which  are  reference  chemical 
materials  used  to  calibrate  and 
quantitate  specific  substances. 
a.  General  analytical  method 
consideration.  The  analytical 
procedures  specified  in  this  final  rule  for 
the  quantitative  measurement  of  HDDs/ 
HDFs  in  commercial  products  include: 
(1)  The  quantitative  extraction  or 
partitioning  of  the  analytes  from  the 
commercial  product;  (2)  separation  of 
the  HDDs/HDFs  from  interferences 
present  in  the  extract;  and  (3) 
separation,  identification  and 
quantitation  of  HDD/HDF  congeners, 
using  high-resolution  gas 
chromatography  (HRGC)  and  high- 
resolution  mass  spectrometry  (HRMS)  or 
low-resolution  mass  spectrometry 
(LRMS).  if  it  can  be  shown  to  be  as 
effective  as  HRMS  for  a  particular 
matrix. 

The  most  significant  difference  in  the 
analysis  of  HDDs/HDFs  in  commercial 
products  in  comparison  with 
environmental  and  biological  samples 
will  be  the  extraction  and  cleanup 
procedures.  The  physical  and  chemical 
properties  of  environmental  and 
biological  matrices  are  typically 
different  enough  from  the  properties  of 
the  analytes  to  allow  relative  ease  of 
separation.  In  contrast,  the  commercial 
products,  in  most  cases,  may  be 
structurally  similar  to  the  analytes, 
complicating  the  separation  and 
necessitating  the  complete  removal  of 
the  matrix  to  avoid  interferences  in  the 
final  determination  (Ref  24).  The 
analyst  is  therefore  confronted  with  a 
choice  of  two  basic  options  in  achieving 
final  analysis:  (1)  The  analyst  can 
develop  sample  preparation  procedures 
that  effectively  separate  the  commercial 
product  matrix  from  the  HDDs/HDFs 
that  allow  for  LRMS  analysis  at  the 
LOQs  designated  in  this  final  rule:  or  (2) 
the  analyst  can  elect  to  prepare  samples 
in  which  Fome  potential  interference 
remains,  but  rely  on  the  resolving 
capabilities  of  HRMS  to  distinguish  the 
difference  from  HDDs  and  HDFs  and 


potential  interference  at  the  LOQ.  The 
option  for  use  of  LRMS  is  viable  only  to 
the  extent  that  the  analyst  can 
demonstrate  that  the  LOQ  specified  in 
this  final  rule  can  be  achieved  using  this 
method. 

b.  Detection  method.  In  the  proposed 
rule.  EPA  chose  HRGC/HRN1S  as  the 
analytical  method  of  detection  (see  50 
FR  51801.  unit  IV.B.2.b.). 

Comment  30:  EPA  has  failed  to 
consider  that  the  differences  in  the 
nature  of  halogenated  compounds  would 
present  problems  in  loss  of  sample 
during  the  detailed  extraction  and 
cleanup  procedures  necessar>'  to 
prepare  samples  for  analysis  by  HRGC/ 
MS.  Dow  states  that  extensive 
experience  exists  with  samples  of  the 
chlorinated  species,  while  very  little 
work  has  been  done  on  the  brominated 
species.  Dow  predicts  that  problems 
with  chemical  reactivity  and  heat  and 
light  stability  will  present  major 
problems  in  preparing  these  brominated 
species  for  analysis.  (Dow  p.  14;  CMA  p. 
45). 

Response  to  Comment  30:  EPA  agrees 
with  these  observations,  and.  based 
partly  on  these  comments,  has  extended 
the  required  reporting  deadline  for 
submission  of  study  plans  for  the 
analysis  of  totally  brominated 
compounds  for  an  additional  year  after 
the  effective  date  of  this  final  rule.  The 
deadline  for  reporting  the  results  of 
analyses  of  these  compounds  is  within  8 
months  after  EPA  review  of  these  study 
plans. 

EPA  has  extended  these  deadlines 
because  of  the  lack  of  experience  in 
analyzing  brominated  compounds  for 
HDDs/HDFs  at  these  low  levels.  An 
extension  of  a  year  will  provide  time  to 
modify  and  perfect  for  brominated 
compounds  the  methods  used  to  analyze 
chlorinated  compounds.  The  additional 
time  also  allows  more  freedom  in 
scheduling  available  laboratory  capacity 
to  perform  these  analyses. 

Comment  31:  Dow  noted  that  the 
HRMS  recommended  for  testing  would 
not  scan  the  atomic  mass  unit  range  but 
would  use  single  ion  monitoring. 
Because  of  the  difference  in  atomic  mass 
between  chlorine  and  bromine,  Dow 
asserts,  many  of  the  instruments  used 
for  molecular  ions  up  to 
octachlorodioxins  and  octachlorofurans 
are  not  suitable  for  any  brominated 
materials  above  the  tribrominated 
compounds  (e.g..  tetra  thru  hepta).  This 
will  result  in  the  necessity  of  procuring  a 
separate  instrument  for  detection  of  the 
chlorinated  and  brominated  congeners. 
Dow  notes  that  their  instrument,  a 
quadrupole  mass  spectrometer  with 
molecular  ion  capability  up  to  600 


atomic  mass  units,  would  allow  analysis 
up  to  and  including  the  pentabrominated 
congeners,  but  would  not  allow  similar 
analysis  of  hexa-  or  heplabrominated 
congeners.  (Dow  p.  14). 

Response  to  Comment  31:  EPA  agrees 
that  Dow  may  need  a  separate 
instrument  to  analyze  for  higher 
brominated  HDDs/HDFs.  but  notes  that 
newer  quadrupole  instruments  capable 
of  extending  detection  at  the  higher 
atomic  mass  units  required  for  the 
brominated  HDDs/HDFs  are  available 
(Ref  36).  EPA  recognizes  that  the 
analyses  of  these  compounds  can 
possibly  best  be  achieved  using 
magnetic  sector  focusing  instruments. 
This  final  rule  does  not  define  the 
resolution  mode  (increment  of  mass/ 
mass  of  interest)  necessary  to  complete 
the  analysis.  Since  HRMS  magnetic 
sector  instruments  may  be  operated  in 
either  high  or  low  resolution  modes,  the 
analyst  has  the  opportunity  to  define 
instrument  parameters  to  meet  the 
requirements  for  a  specific  analysis. 

This  does  not  mean  that 
manufacturers  required  to  analyze 
brominated  dioxins  and  furans  must 
make  large  additional  investments  in 
new  intrumentation  solely  for  the 
purpose  of  completing  analyses  for  these 
chemicals.  EPA  expects  that  these 
manufacturers  will  make  arrangements 
to  contract  these  analyses  out  or  lease 
time  on  available  instruments  using 
thgir  own  analytical  support  staff  to 
perform  analyses,  rather  than  commit 
the  funds  necessary  to  purchase  these 
instruments. 

c.  Method  sensitivity.  As  EPA 
discussed  in  the  proposed  rule  a  chief 
concern  in  using  any  analytical  method 
is  the  ability  to  achieve  the  desired  level 
of  detection/quantitation.  _; 

Comment  32:  There  is  a  definite 
possibility  of  decreasing  analytic 
sensitivity  as  the  analyses  for  the  more 
highly  substituted  HDDs/HDFs  are 
attempted.  There  are  three  reasons  for 
this  predicted  loss  in  sensitivity:  (1)  The 
additional  halogens  will  result  in  lower 
volatility  and  thus  greater  tendency  for 
the  compound  to  either  adsorb  or  find 
cold  sites  in  the  column,  thereby 
preventing  elution  or  detection;  (2)  the 
mass  spectrometer  will  experience  a 
loss  in  sensitivity  as  the  degree  of 
halogenation  of  a  congener  increases, 
because  the  mass  spectrometer  detects 
molecules,  rather  than  grams  of 
substance.  Thus,  higher  halogenated 
congeners,  having  fewer  molecules  than 
lower  halogenated  congeners,  will  be 
more  difficult  to  detect  and  quantify  [3) 
a  considerable  additional  loss  in 
sensitivity  (40  to  50  percent)  can  be 
expected  in  going  from  tetra  to  hepta 
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halogenated  cungeners  because,  in  the 
case  of  the  tetra  hulogenated  congeners. 
3  major  molecular  ions  carry 
approximately  38  percent  of  the  ion 
current,  while  in  the  hepta  halogenated 
congener.  6  major  molecular  ions  carry 
23  percent  of  the  ion  current.  These  3 
factors  can  be  expected  to  result  in  a 
loss  of  50  percent  analytical  sensitivity 
in  going  from  the  tetra  to  the  hepta 
halogenated  congeners.  (CMA  p.  28). 

Response  to  Comment  32:  EPA  did,  in 
fact,  consider  this  situation,  and 
generally  agrees  with  this  comment  on 
the  loss  of  analytical  sensitivity. 
However.  LOQs  have  been  adjusted 
based  on  toxicity  of  the  congeners 
relative  to  the  toxicity  of  2.3,7,8-TCDD. 
This  adjustment  has  allowed  the  LOQ 
for  the  heptahalogenated  dioxins  to  rise 
to  100  ppb,  3  orders  of  magnitude  less 
sensitive  than  that  proposed.  The  LOQ 
for  all  congeners  higher  than  tetra  have 
been  adjusted  so  that  all  are  less 
sensitive  than  the  0.1  ppb  and  1  ppb 
proposed  for  MDDs  and  HDFs 
respectively.  These  adjusted  LOQs 
should  more  than  compensate  for  the 
predicted  loss  of  analytical  sensitivity 
for  the  higher  halogenated  congeners, 
since  the  loss  of  analytical  sensitivity 
from  tetra-  to  heptahalogenated  is  only 
SO  percent,  and  the  adjusted  LOQs  offer 
a  level  3  orders  of  magnitude  higher. 

d.  Quality  assurance/quality  control 
(QA/QC)  procedures.  In  the  proposed 
rule,  EPA  specified  QA/QC 
requirements,  including  reproduceability 
of  ±10  percent  for  at  least  2  analyses  of 
the  same  isotopically  labeled  HDDs/ 
HDFs  spiked  to  a  concentration  of  the 
LOQ,  and  determination  of  the  LOQ  by 
recovery  within  70  to  130  percent  of  the 
amount  spiked  for  the  internal 
calibration  standard  which  has  run 
through  the  entire  chemical  analysis. 
Otherwise  documented  corrective 
actions  must  be  taken  and  the  sample 
set  must  be  rerun. 

Comment  33:  EPA  has  set  QA/QC 
requirements  that  are  far  too  stringent. 
Crummet  et  al.  reported  in  their  review 
of  a  human  adipose  study  (Ref.  7)  that  8 
of  the  world's  most  experienced 
laboratories  in  HDD/ffDF  analysis 
reported  highly  variable  results  (e.g., 
more  than  50  percent  higher  or  lower 
than  background  and  spiked  levels). 
Recovery  of  spiked  samples  ranged  from 
27  to  100  percent.  Crummet  et  al.  also 
found  that,  although  interlaboratory 
agreement  is  good  for  experimental 
work,  many  values  still  differ  by  100 
percent  or  more,  even  in  matrices 
(tissue)  that  are  not  nearly  so  difficult  to 
extract  or  cleanup  as  chemical  product 
samples.  Experienced  laboratories, 
Crummet  observes,  have  not  achieved 


reproducible  spiked  sample  results 
"within  ±10  percent  of  each  other,"  and 
recoveries  "within  70  to  130  percent  of 
the  amount  spiked, '  as  EPA  speciHed, 
and  such  an  expectation  on  replicate 
samples  at  the  LOQ  specified  is  not 
scientifically  sound.  Analytical  chemistb 
always  strive  for  narrow  limits  but 
recognize  that  this  cannot  be  achieved 
unless  they  arc  operating  orders  of 
magnitude  above  the  LOQ  since  that 
value  is  defined  as  the  limit  where  they 
can  first  assign  a  legitimate  quantitative 
number  to  the  concentration.  The 
generally  accepted  lower  limit  of 
recovery  has  been  50  percent  and 
changing  this  percentage  of  required 
recovery  could  greatly  increase  the 
protocol  development  and  the  analysis 
costs."  (Dow  p.  15-20  CMA  p.  30). 

Response  to  Comment  33:  EPA  agrees 
that  the  reproducibility  and  recovery 
requirements  are  overly  stringent  for  the 
LOQs  specified,  and,  based  on  the 
observations  outlined  above,  will  accept 
an  adjustment  in  precision  to  ±20 
percent,  and  an  adjustment  in  recovery 
to  50  to  150  percent.  The  internal 
standards  added  at  initial  sample 
preparation  are  subjected  to  each  phase 
of  extraction,  separation  and  cleanup  as 
experienced  by  the  native  HDDs/HDFs 
which  may  be  present  in  the  sample. 
Thus,  the  final  quantitation  using  the 
ratio  of  responses  of  the  native  HDD/ 
HDF  to  the  infernal  standard  pairs 
compensates  for  the  recovery  through 
the  method. 

e.  Analytical  standards.  In  specifying 
HRGC/HRMS  to  perform  the  analysis  in 
the  proposed  rule,  several  possible 
methods  of  quantitation  were  examined, 
based  on  analytical  standards  of  2.3. 7.8- 
HDD/HDF  compounds  in  concentrations 
similar  to  the  concentration  range  of 
interest  (0.1  ppb  for  2,3,7,8-HDDs  and  1.0 
ppb  for  2,3,7,8-HDFs)  found  in  chemical 
products  to  be  tested. 

Quantitation  using  internal  standards 
was  selected  as  the  preferred  method  in 
the  proposed  rule,  because  the  use  of 
internal  standards  can  provide 
continuous  monitoring  of  extraction 
efficiency  and  method  precision  in  the 
analysis  of  actual  product  samples:  thus 
the  internal  standards  may  provide 
information  on  matrix  effects.  Since  the 
HDD  and  HDF  compounds  of  greatest 
concern  are  those  substituted  at  the 
2,3,7,8  positions,  EPA  specified  that 
these  compounds  (isotopically  labeled) 
be  used  as  reference  standards  in  the 
proposed  rule.  These  analytic  standards 
are  expected  to  be  available  from  at 
least  one  manufacturer  at  the  time  this 
rule  becomes  effective.  (See  comments 
to  the  proposed  rule  submitted  by 
Cambridge  Isotope  Laboratories). 


Comment  34:  CMA's  review  of  the 
availability  of  standards  required 
indicates  only  1  of  the  required  30 
brominaled  and  23  of  the  30  required 
chlorinated  standards  are  available. 
(CMA  p.  38). 

Response  to  Comment  34:  EPA  relies 
on  comments  submitted  by  Cambridge 
Isotope  laboratories  in  which  its 
president.  Dr.  Joel  Bradley,  states  that 
all  chlorinated  and  brominated 
standards  required  in  the  proposed  rule 
will  be  available  by  the  time  this  rule  is 
promulgated,  with  the  possible 
exception  of  1,2,3,4,6,7,8-  and 
1.2.3.4.7.8,9-HpBDF. 

3.  Period  for  submission  of  test  data. 
EPA  proposed  that  manufacturers  ; 
subject  to  the  testing  requirements  of 
this  rule  submit  protocols  developed  for 
the  analytical  methodology  within  6 
months  after  promulgation  of  a  final 
rule,  and  that  test  results  for  the  listed 
chemicals  be  submitted  no  later  than  1 
year  after  EPA  review  of  protocols  for 
analytical  methodology. 

Comment  35:  EPA  should  extend  the 
time  for  completing  the  analyses  for  all 
chemicals,  and  analyses  for  brominated 
congeners  should  be  extended  even 
more.  All  previous  work  has  been  done 
on  chlorinated  compounds,  and  even 
that  is  state-of-the-art.  In  addition,  the 
brominated  HDDs/HDFs  are  expected 
to  present  additional  problems  such  as 
chemical  reactivity  and  heat  and  light 
instability.  (CMA  p.  45:  Dow  p.  13:  Ethyl 
p.l;  Vulcan  p.l;  Ameribrom  p.l;  Great 
Lakes  p.l). 

Response  to  Comment  35:  EPA  agrees 
that  the  time  should  be  extended  for 
development  of  orotocols,  since  most  of 
the  methods  development  work  will  be 
done  during  that  period.  However,  the 
time  allowed  for  actual  analysis,  once 
the  method  has  been  developed,  can  be 
decreased  from  1  year  to  6  months. 
Further,  EPA  agrees  that  additional  time 
is  needed  to  adapt  and  develop  methods 
for  analysis  of  the  brominated 
congeners,  since  very  little  work  has 
been  done  in  this  area.  Therefore,  EPA 
has  adjusted  the  schedule  for 
development  of  methods  and  submission 
of  protocols  to  1  year  for  predominantly 
chlorinated  compounds  and  2  years  for 
predominantly  brominated  compounds. 
Time  for  analysis  has  been  adjusted  to  6 
months  after  EPA  review  of  the  protocol. 

Comment  36:  EPA  should  require 
tiered  testing  within  the  testing  scheme 
for  brominated  chemicals  so  that 
brominated  diphenyl  ethers  are  tested 
before  brominated  phenolics  and  their 
derivatives,  and  so  that 
Tetrabromobisphenol-A  is  tested  before 
any  of  its  derivatives.  The  rationale  for 
this  scheme  is  that  the  more  difficult 
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analytical  problems  posed  by  the 
brominated  diphenyl  ethers  will 
facilitate  the  development  of  an 
analytical  method  for  the  phenolics.  and 
that  Tetrabromobisphenol-A  as  the 
parent  compound  should  be  tested 
before  its  derivatives,  since  the  only 
source  of  HDDs/HDFs  in  the  derivatives 
would  be  from  the  parent  compound. 
(Great  Lakes  pp.  46  thru  50). 

Response  to  Comment  36:  EPA  agrees 
with  the  expected  difficulty  of  testing 
diphenyl  ethers,  since  the  molecule  is  so 
similar  to  the  HDF  molecule  that 
separation  of  the  matrix  will  be  difficult. 
However,  the  logic  of  testing  the  more 
difficult  compound  first  seems  reversed. 
In  any  case,  the  decision  about  which 
compounds  to  test  first  is  an  internal 
management  decision  to  be  made  by 
each  manufacturer  depending  on  the 
circumstances.  EPA  has  added  an  extra 
year  to  the  timetable  for  testing  of 
brominated  compounds,  and  believes 
each  manufacturer  should  determine 
testing  priorities  within  that  time. 

EPA  listed  the  derivatives  of 
Tetrabromobisphenol-A  because  the 
contamination  is  expected  to  result  from 
manufacturing  conditions  the  same  as  or 
similar  to  those  for  the  parent 
compound,  not  as  a  result  of  a 
contaminated  feedstock,  as  would  be 
the  case  if  the  contamination  is 
expected  to  result  from  the  parent 
compound.  However,  EPA  will  leave 
testing  order  or  priority  up  to  each 
manufacturer. 

4.  Persons  required  to  test.  Persons 
required  to  test  has  been  fully  discussed 
in  the  preamble  to  the  proposed  rule 
under  Unit  IV.B.4.  (50  FR  51803,  Dec.  19, 
1985).  EPA  has  found  that  there  is 
insufficient  data  and  experience  upon 
which  to  determine  or  reasonably 
predict  the  effects  of  the  manufacture, 
processing,  distribution  in  commerce, 
use,  and  disposal  of  the  chemicals 
subject  to  the  testing  requirements  of 
this  rule.  Therefore,  in  accordance  with 
section  4(b)(3)(B)  of  TSCA, 
manufacturers  and  processors  are 
responsible  for  testing. 

It  is  expected  that  in  all  cases  subject 
to  this  rule,  testing  will  be  performed  by 
each  of  the  manufacturers  on  the  most 
appropriate  grade  of  the  substance  they 
produce,  and  that  part  of  the  cost  of 
,  testing  will  be  passed  on  to  the 
processors  through  the  pricing 
mechanism,  thereby  enabling  them  to 
share  in  the  costs  of  testing.  Section  4(c) 
of  TSCA  permits  a  manufacturer  to 
obtain  exemptions  from  testing  if  the 
substance  it  produces  is  equivalent  to  a 
test  substance  and  testing  the  substance 
would  result  in  generation  of  duplicative 
data.  A  manufacturer  will  not  be 
permitted  to  obtain  an  exemption  based 


upon  another  manufacturer's  testing 
unless  it  can  demonstrate  that  the 
substance  it  produces  is  equivalent  to 
the  substance  being  tested.  A 
manufacturer  must  designate  the  test 
substance  it  believes  is  equivalent  to  the 
substance  it  produces  and  submit 
detailed,  complete  process  and  reaction 
condition  data  to  substantiate  its  claims 
of  equivalence. 

Processors  will  be  called  upon  to 
sponsor  testing  only  if  manufacturers 
fail  to  do  so;  however,  in  some  cases 
processors  may  be  required  to  provide 
reimbursement  directly  to  those 
sponsoring  this  testing.  If  the 
manufacturer  does  not  submit  a  letter  of 
intent  to  perform  testing  within  the  45- 
day  period.  EPA  will  issue  a  notice  in 
the  Federal  Register  to  notify  all 
processors  of  the  subject  chemical.  The 
notice  will  state  that  EPA  has  not 
received  letters  of  intent  to  perform 
testing  and  that  current  processors  will 
have  45  days  to  submit  either  a  letter  of 
intent  to  perform  the  lest  or  an 
exemption  application  for  such  testing. 
Each  processor  who  submits  a  letter  of 
intent  to  perform  testing  will  be 
obligated  to  submit  a  proposed  study 
plan  and,  ultimately,  to  perform  testing. 
If  processors  are  required  to  sponsor 
testing,  they  may  apply  for  exemptions 
from  testing  by  submitting  process  data 
to  demonstrate  equivalence. 

If  no  manufacturer  or  processor 
submits  a  letter  of  intent  to  perform 
testing,  EPA  will  notify  all 
manufacturers  and  processors,  either  by 
notice  in  the  Federal  Register  or  by 
letter,  that  all  exemption  applications 
will  be  denied  and  that  within  30  days 
all  manufacturers  and  processors  will  be 
in  violation  of  the  rule  until  a  proposed 
study  plan  is  submitted  for  required 
testing. 

5.  Chemical  screening  methods.  In  the 
preamble  to  the  proposed  rule,  EPA 
noted  that  all  chemical  screening 
methods  investigated  were  either  as 
expensive  as  the  required  testing  or 
were  unreliable.  EPA  requested 
comments  and  information  on  the 
availability  of  a  screening  method  which 
could  be  used  to  determine  whether  the 
full-scale  analysis  would  be  necessary. 

Comment  37:  EPA  should  allow  a 
manufacturer  to  test  for  the  most  likely 
congener  to  form  based  on  predictive 
reaction  chemistry,  and  if  that  congener 
was  not  quantifiable,  discontinue  further 
testing.  Dow  cited  an  analytical  effort  in 
which  reaction  chemistry  predicted  that 
dichloro  dioxins  would  predominate, 
and  analysis  ratified  that  prediction. 
(Dow  p.  10:  April  22  Transcript  pp.  86 
and  87). 

Response  to  Comment  37:  EPA  finds 
three  drawbacks  to  this  approach.  First, 
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the  predicted  congener  may  or  may  not 
be  formed  according  to  the  most 
probable  reaction  pathway.  For 
example,  in  the  case  of 
pentachlorophenol.  reaction  conditions 
favorable  to  the  formation  of  dioxin 
should  yield  a  predominance  of 
octachlorodioxins  as  reaction  products: 
yet  a  large  number  of  lower  chlorinated 
dioxins  are  routinely  observed  as  well. 
Additionally,  under  this  scheme,  a 
significant  level  of  a  congener  different 
from  that  predicted  or  analyzed  for 
would  never  be  measured  or  reported. 
Finally,  any  chemical  subjected  to  this 
type  of  screen  would  have  to  undergo 
extraction  and  cleanup  identical  to  that 
required  for  the  required  HDD/HDF 
analysis.  Because  extraction  and 
cleanup  comprise  most  of  the  testing 
cost  for  a  given  sample,  very  little 
economic  advantage  would  be  realized 
by  adopting  such  a  screen. 

Comment  38:  EPA  should  allow  a 
screen  for  total  dioxins  at  a  level  of  0.1 
ppb.  and,  if  none  were  found,  the 
chemical  could  be  considered  "clean," 
with  no  further  analyses  necessary. 

Response  to  Comment  38:  EPA  finds 
this  approach  acceptable  in  terms  of 
evaluating  the  chemical  from  a  potential 
health  risk  standpoint,  but  EPA  did  not 
propose  this  screen,  believing  it 
unacceptable  to  manufacturers  in  degree 
of  difficulty  and  cost  of  the  method.  As 
noted  above  in  the  Dow  comment,  the 
chemical  subjected  to  such  a  screen 
would  necessarily  undergo  extraction 
and  cleanup  procedures  identical  to  a 
sample  prepared  for  the  standard  HDD/ 
HDF  analytical  methods  now  in  use: 
thus  EPA  believes  no  substantial  cost 
saving  would  be  realized,  and  the 
manufacturer  could  incur  large 
additional  costs  to  test  for  congeners  if 
the  screen  resulted  in  HDDs/HDFs 
above  the  level  of  0.1  ppb. 

EPA  has  not  found  a  perfect  chemical 
screening  method  which  is  acceptable 
both  in  terms  of  sensitivity  and  cost 
effectiveness  when  compared  to  the 
analytical  approach  outlined  in  this  final 
rule.  However,  EPA  will  consider  results 
from  a  screen  for  total  HDDs/HDFs  at  a 
level  of  0.1  ppb  for  HDDs/HDFs,  or  0.1 
ppb  for  HDDs  and  1.0  ppb  for  HDFs,  for 
which  a  protocol  must  be  submitted  and 
reviewed  by  EPA.  The  screen  must  be 
carried  out  using  acceptable  methods  as 
described  in  the  protocol  reviewed  by 
EPA. 

Should  EPA  identify  a  chemical 
screening  method  which  it  believes 
suitable  both  in  terms  of  sensitivity  and 
cost,  EPA  may  amend  this  rule  to  permit 
submission  of  results  from  that  method. 

Since  the  publication  of  the  proposed 
rule,  EPA  has  further  investigated  the 
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possibility  of  chemical  screens  and  has 
identified  the  following  chemical 
screening  methods: 

a.  Derivative  testing.  This  method 
relies  on  the  conversion  of  lower 
halogenated  dioxin  or  furan  compounds 
to  the  octahalogenated  configuration 
and  the  analysis  for  the  presence  of 
these  octahalogenated  species.  At 
present,  there  is  disagreement  among 
industry  and  academia  as  to  the  efficacy 
and  validity  of  this  method  as  a 
predictor  or  screen  for  higher 
substituted  PUDDs/PHDFs.  primarily 
because  of  the  unresolved  issue  of  yield 
(e.g..  to  what  degree  the  conversion  from 
the  lower  halogenated  to  the 
octahalogenated  configuration  takes 
place).  At  least  one  investigator, 
however,  has  had  limited  success  in 
converting  lower  substituted  PCBs  to 
fully  substituted  octachlorinated 
biphcnyl  (Ref.  36). 

b.  Reverse  phase  chromatography 
with  UV  detector.  A  calculated  LOQ  of 
0.167  ppb  has  been  achieved  on  internal 
standards  (5ng/30g)  of  isotopically 
labeled  2,3.7,8-TCDD  (Ref.  36).  EPA  has 
not  yet  determined  whether  this  method 
is  applicable  as  a  chemical  screen  in 
terms  of  reliability  or  laboratory 
reproducibility  on  a  consistent  basis. 

c.  Short  column  GC  with  halogen 
detector  The  halogen  detector  is  a  very 
sensitive  instrument  which  relies  on 
electron  capture  or  conductivity 
detection  to  calculate  the  amount  of 
halogenated  species.  The  short  column 
GC  can  be  u.sed  to  separate  other 
interferences  which  are  normally  not 
able  to  be  isolated  using  standard 
methods  for  sample  extraction  and 
cleanup.  However,  one  investigator 
reported  that  in  using  this  method  in 
analyzing  pentachlorophenol.  the 
chlorinated  diphenyl  oxide  almost  never 
separated,  often  giving  false  positives  in 
the  analysis. 

d.  Total  GC  separation  with  MS  as 
detector.  This  method  relies  on  the 
separation  of  the  various  PHDD/PHDF 
homologs  using  gas  chromatography, 
after  which  mass  spectrometry  is  used 
to  detect  the  individual  homolog.  This  is 
made  possible  by  defining  the  "window 
of  separation"  for  each  homolog. 

6.  Bioanalytical  screening  methods.  In 
the  preamble  to  the  proposed  rule,  FJ'A 
noted  that  it  had  investigated 
radioimmunoassay  (Refs.  1  and  23): 
arylhydrocarbon  hydroxylase  (AHH) 
induction  (Refs.  6  and  28):  cytosol 
receptor  assay  (Ref.  2):  an  early  life 
stage  b^oassay  (Ref.  17)  and  an  in  vitro 
keratiftlzation  assay  (Ref.  20).  As 
outlined  in  the  proposed  rule,  the 
primary  advantages  of  the 
radioimmunoassay,  the  AHH  and  the 
cytosol  receptor  assay  are  relatively  low 


cost  and  rapidity.  The  diSHdvnntajje  of 
these  techniques  in  general  is  th.il  they 
do  not  necessarily  respond  to  specific 
isomers  of  HDDs  and  MDFs;  they 
respond  to  other  compounds  such  as 
halogenated  biphfnyls.  azobenzenes. 
and  nonhalogenated  polynuclear 
aromatic  hydrocarbons,  and  each 
technique  is  less  sensitive  than 
available  mechanical  analytical 
methods.  The  in  vitro  keratinization  or 
E.L.S.  bioassays  more  recently  have 
provided  possibly  more  specificity  for 
determining  the  presence  of  2.3.7.8- 
HDDs/HDFs.  Both  techniques  have  been 
demonstrated  to  give  roughly 
comparable  results  with  URGC/MS 
analysis  of  total  PCDDs  and  PCDFr  in  a 
PCB  fire  soot  (Ref.  16).  and  fly  ash  from 
a  municipal  incinerator  (Ref.  17). 

It  is  important  to  note  that  each  of  the 
bioassay  techniques  is  most  sensitive  to 
the  presence  of  2.3.7.8-TCDD  as  opposed 
to  other  HDDs/HDFs.  It  is  speculated 
that  the  relative  response  to  other  HDDs 
and  HDFs  might  be  dependent  on 
halogen  substitution  in  the  2.3.7.8 
positions  and  ultimately  to  the  toxic 
potential  of  the  compound.  It  is  also 
important  to  note  that  the  range  of 
compounds  evaluated  with  each  of  these 
bioassay  techniques  is  somewhat 
limited.  EPA  believes  that  evaluation  of 
commercial  products  for  the  presence  of 
HDDs  and  HDFs  with  any  of  these 
bioassay  techniques  could  be  a  valuable 
screening  tool,  particularly  in  terms  of 
time  and  resources  necessary  for  the 
chemical  preparation  and  instrumental 
analyses  of  these  chemicals.  At  this 
time,  EPA  does  not  have  sufficient  data 
to  determine  the  adequacy  of  these 
bioanalytical  techniques  and  whether 
they  are  sensitive  enough  to  achieve  the 
level  and  specificity  of  detection 
necessary  to  quantitate  2,3,7,8-HDD8/ 
HDFs  at  very  low  levels.  Additionally, 
the  economic  advantage  of  these 
methods  relies  in  large  measure  on  the 
number  of  samples  run:  only  in  large 
(bulk)  analyses  would  significant 
savings  in  cost  be  realized  over  other 
recommended  methods  such  as  GCMS, 
etc.  For  such  bulk  sample  analyses,  the 
method  also  must  be  standardized  in 
terms  of  reproducibility  and  reliability: 
it  must  be  available  for  routine  analyses 
on  a  large  scale.  These  methods,  while 
currently  undergoing  further 
development,  are  not  yet  acceptable  for 
screening  purposes. 

V.  Economic  Analysis  of  Fmal  Rule 

A.  Estimated  Cost  of  Testing  Program 
Under  Section  4(q)(1)(A) 

This  portion  of  the  preamble  presents 
EPA's  estimate  of  the  total  cost  of  this 
rule  and  reviews  the  potential 


marketplace  effects  identified  by  EPA. 
The  estimated  costs  and  expected 
impacts  are  discussed  in  detail  in  the 
economic  analysis  prepared  in  support 
of  this  rulemaking.  Much  of  the 
information  reviewed  in  the  economic 
analysis  is  CBI  and  is  not  available  for 
public  review.  This  analysis  is  in  the 
rulemaking  record  for  this  rule.  A  non- 
CBI  version  of  the  economic  analysis 
has  been  prepared  and  is  available  for 
public  review.  Estimated  costs  and 
expected  economic  impacts  of  the 
rulemakmg  are  summarized  below. 

Information  incorporated  in  the 
economic  analysis  was  found  in  a 
variety  of  sources;  a  detailed  acxount  of 
the  specific  information  sources  used  in 
the  economic  analysis  is  available  in  the 
public  record.  In  brief.  EI'A  contractors 
initially  provided  estimates  of  the 
production  volumes,  process,  and  uses 
of  each  chemical,  as  well  as  the  identity 
of  each  manufacturing  or  importing  firm. 
These  data  were  verified  by  review  of 
the  available  technical  literature,  and  by 
direct  contact  between  EPA  and 
representatives  of  the  manufacturing 
firms.  In  those  cases  where  information 
was  not  available  directly  from  industry 
sources  or  from  the  literature,  estimates 
were  made  from  the  best  available 
information.  Much  of  the  information 
submitted  to  the  FJ'A  from 
manufacturers  was  claimed  confidential. 

Assessment  of  the  potential  for 
significant  adverse  economic  effects  on 
the  chemical  industry  as  a  direct  result 
of  this  rule  was  performed  using  FJ'A's 
standard  method  for  measuring  impacts 
of  TSCA  section  4  testing  rules.  The 
economic  analysis  estimates  the  costs  of 
conducting  the  required  testing  and 
evaluates  the  potential  for  significant 
adverse  economic  impact  as  a  result  of 
these  test  costs  by  examining  four 
market  characteristics  of  each  chemical: 
(1)  Price  sensitivity  of  demand,  (2) 
industry  cost  charactenstics,  (3) 
industry  structure,  and  (4)  market 
expectations.  If  there  is  no  indication  of 
significant  adverse  effect  for  an 
individual  chemical,  no  further 
economic  analysis  is  performed; 
however,  if  a  potential  for  significant 
adverse  impact  is  identified  for  a 
specific  chemical,  a  more 
comprehensive  and  detailed  analysis  is 
conducted  which  more  precisely  reviews 
the  magnitude  and  distribution  of 
expected  impact  on  that  chemical.  In 
keeping  with  the  worst-case  cost 
methodology  incorporated  in  the 
economic  analysis,  at  each  point  in  the 
analysis  where  a  wide  range  of  costs 
can  be  justified,  a  highest  cost  scenario 
has  been  assumed  so  as  not  to 
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underestimate  the  potential  twjrden 
borne  by  the  firms  subject  to  testing. 

Of  the  32  chemicals  subject  to  this 
testing  rule,  12  have  been  identified  as 
chemicals  currently  being  manufactured 
or  imported.  Fourteen  firms  have  been 
identified  as  manufacturers  or  importers 
of  one  or  more  of  these  twelve 
chemicals.  Because  each  manufacturer 
uses  a  unique  production  process  and 
unique  equipment  and  raw  materials 
which  could  lead  to  contamination  of 
the  chemical  by  HDDs/HDFs,  each 
manufacturer/importer  is  required  to 
test  its  own  chemical  product.  In  total. 
32  unique  chemical  products  have  been 
identified  by  EPA  as  subject  to  this 
testing  rule. 

The  total  cost  for  performing  the 
requisite  testing  on  the  32  chemical 
products  is  estimated  at  $2.37  million. 
This  estimate  of  the  total  cost  of  the 
testing  program  is  composed  of  three 
elements:  development  of  analytical 
methods  for  the  determination  of  HDDs/ 
\{DYs  in  the  subject  chemicals,  synthesis 
of  analytic  standards,  and  the  analysis 
of  each  sample. 

1.  Methods  Development  Testing  for 
the  specified  HDD/HDF  congeners  in 
commercial  chemical  products  will 
require  that  methodologies  for  preparing 
and  testing  samples  be  developed  for 
each  chemical.  Testing  firms  are  free  to 
use  the  most  cost  effective  method  of 
clean-up  and  analysis  that  they  can 
identify  to  n^et  the  test  requirements 
and  QA/QC  requirements.  EPA  believes 
that  it  is  in  the  best  interest  of  the 
testing  firms  to  coordinate  their  method 
development  activities  in  order  to 
minimize  total  cost. 

EPA  estimates  that  the  upper  bound 
cost  for  methods  development  for  the 
testing  specified  in  this  rule  is  $1.25 
million.  In  the  economic  analysis  for  the 
proposed  rule,  EPA  estimated  methods 
development  costs  at  $600,000.  In 
comments  to  the  proposed  rule,  several 
commenters  questioned  this  cost 
estimate,  including  Great  Lakes 
Chemical  Company,  which  claimed  that 
the  actual  methods  development  costs 
would  be  equivalent  to  10  person-years 
of  analytic  chemist  labor  valued  at 
$125,000  per  person-year  The  total  cost 
for  methods  development  would  then  be 
$1.25  million.  Due  to  the  difficulty  of 
projecting  costs  prior  to  the  performance 
of  the  methods  development,  EPA  has 
adopted  this  estimate  as  a  reasonable 
upper  bound. 

2.  Synthesis  of  analytical  standards. 
To  conduct  the  sample  arvalyses.  any 
requisite  analytical  standards  which  are 
not  available  will  have  to  be 
manufactured.  The  acquisition  cost  for 
commercially  avadable  standards  are 
included  :n  the  cost  of  each  sample 


analysis,  but  costs  for  synthesizing  and 
producing  standards  that  are  not 
commercially  available  upon  the 
promulgation  of  the  rule  are  a  unique 
cost  of  the  rule.  EPA  estimates  that  there 
will  be  no  unique  cost  for  analytic 
standard  manufacture  due  to  this  rule. 

In  the  economic  analysis  supporting 
the  proposed  rule,  the  cost  for  analytic 
standards  was  estimated  at  $182,000. 
This  estimate  was  based  upon  the 
manufacture  of  18  standards  which  were 
unavailable  at  that  time.  In  comments  to 
the  proposed  rule,  one  commenter. 
Cambridge  Isotope  Laboratories  (CIL), 
responded  that  CIL  was  in  the  process 
of  manufacturing  for  commercial  sale 
the  18  unavailable  standards. 
Subsequent  communications  between 
EPA  and  CIL  have  demonstrated  to  the 
satisfaction  of  EPA  that  the  standards 
are  indeed  available  at  this  time. 
Therefore,  costs  for  the  synthesis  of 
analytical  standards  due  to  this  rule  are 
estimated  at  $0. 

Other  commenters  to  the  proposed 
rule  commented  that  the  costs  for 
analytic  standard  synthesis  were 
underestimated  because  EPA  had  not 
taken  into  account  additional  {non 
2,3.7,8-substituted)  standards  which 
would  be  required  to  conduct  the  sample 
analyses.  EP.A  has  concluded  that  there 
will  be  no  additional  cost  because  the 
additional  standards  are  not  necessary 
to  conduct  the  sample  analyses. 

3.  Sample  analyses.  The  total  cost  for 
sample  analysis  is  estimated  at 
approximately  $1.12  million.  Each 
sample  analysis  is  expected  to  cost  from 
$2,000  to  $5,000.  and  each  chemical 
product  may  be  analyzed  up  to  7  times 
for  an  upper  bound  testing  cost  of 
$35,000  per  chemical  product.  An 
estimated  14  manufacturers  will  test  an 
estimated  32  sample  sets  for 
approximately  $1.12  million. 

Costs  for  sample  analysis  are  lower 
than  the  sample  analysis  costs 
estimated  in  the  economic  analysis  for 
the  proposed  rule.  Two  factors  account 
for  the  reduced  cost  estimate.  The 
number  of  chemicals  subject  to  testing  is 
smaller — 12  commercially  available 
chemicals  in  the  final  rule  as  opposed  to 
the  14  commercially  available  chemicals 
included  in  the  proposed  rule.  Secondly, 
additional  information  on 
manufacturers/importers  gathered  in  the 
interim  following  the  publication  of  the 
proposed  rule  has  shown  that  some 
firms  originally  identified  as 
manufacturers  or  importers  of  some 
chemicals  are  not  current  manufactorers 
or  importers. 


B.  Anticipated  Economic  Impact  Under 
Section  4(o)(l)(A) 

A  review  of  the  costs  allocated  to 
each  manufacturer  and  chemical 
indicates  that  the  probability  of 
significant  adverse  economic  impact  for 
seven  chemicals  is  very  low.  However, 
the  cost  analysis  indicates  potential  for 
significant  adverse  economic  impact  for 
the  five  remaining  chemicals.  These  five 
chemicals  were  therefore  reviewed  in 
greater  detail.  After  further 
investigation.  EPA  has  determined  that 
the  likelihood  of  adverse  economic 
impact  of  three  of  the  five  chemicals  is 
low.  Each  of  the  five  chemicals  is 
discussed  below.  Specific  costs 
allocated  to  each  chemical  and  the 
impact  level  calculated  for  each 
chemical  are  not  reported  here,  in  most 
cases,  because  the  data  used  in  the  cost 
calculations  are  CBI. 

1.  Tetrabromobisphenol-A  DiacryJate. 
The  calculated  impact  level  for 
Tetrabromobisphenol-A  (TBBPA) 
diacrylate  indicates  that  the  probability 
of  adverse  economic  impact  is  very  high. 
Further  investigation  into  the  market 
characterisbcs  of  this  chemical  indicates 
a  high  likelihood  that  the  chemical  will 
be  withdrawn  from  the  market  by  its 
manufacturer.  ARCO  Specialty 
Chemicals.  ARCO  did  not  submit 
comments  to  the  proposed  rule: 
however,  direct  contact  t>etween  EPA 
and  a  representative  from  the 
manufacturer  verified  that  TBBPA 
diacrylate  is  a  low  volume  specialty 
flame  retardant  which  has  been 
manufactured  on  a  developmental  basis 
only.  The  annualized  allocated  test  costs 
for  TBBPA  diacrylate  are  confidential, 
but  are  believed  to  be  higher  than  the 
manufacturer's  annual  revenue  from  the 
product.  Given  these  costs.  Horsehead 
Industries,  which  recently  acquired 
ARCO  Specialty  Chemicals,  will 
probably  cease  manufacture  and 
distribution  of  the  chemical  if  faced  with 
the  testing  costs. 

2.  2,3.5.6-Tetrachloro-2.5- 
cyclohexadiene-},4-dione  (Chloranil). 
The  estimated  costs  allocated  to  the 
chemical  chloranil  raise  the  probability 
of  adverse  economic  impact.  Further 
investigation  of  the  market 
characteristics  of  chloranil  indicates 
that  firms  importing  small  amounts  of 
chloranil  may  cease  importation 
(similarly,  firms  which  have  in  the  past 
imported  chloranil  may  be  prevented 
from  re-entering  the  market)  due  to  the 
testing  costs  One  or  more  firms 
importing  chloranil  in  significantly 
higher  volumes  will  be  able  to  provide 
any  necessary  supply  displaced  from  the 
other  firms. 
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Six  firms  are  believed  to  be  current  or 
recent  importers  of  chloranil;  however, 
only  one  or  two  of  the  importing  firms 
are  also  chloranil  manufacturers.  The 
other  importers  purchase  their  supply  of 
chloranil  directly  from  the 
•  manufacturing  firm(s).  Due  to  the  small 
volumes  believed  to  be  imported  by  the 
non-manufacturing  firms,  the  annualized 
allocated  test  costs  represent  a 
substantial  proportion  of  the  revenue 
attributable  to  chloranil.  Therefore,  it  is 
anticipated  that  the  non-manufacturing 
importers  will  exit  the  market  (or  avoid 
re-entering  the  market)  rather  than 
contribute  to  the  testing  program.  The 
firm(s)  which  are  both  manufacturers 
and  importers  will  then  provide  the 
additional  supply  of  chloranil  and  pay 
for  a  greater  portion  of  the  testing  costs. 

The  importing  firms  which  may  be 
displaced  from  the  market  are  among 
the  smallest  firms  subject  to  this 
rulemaking.  However,  these  firms  import 
relatively  small  quantities  of  chloranil. 
and  none  are  financially  dependent 
upon  chloranil.  Withdrawing  from  the 
market  for  chloranil  (or  remaining  out  of 
the  market)  will  not  adversely  affect  any 
of  the  non-manufacturing  importers. 

3.  Tetrabromobisphenol-A-Bis-2.3 
dibromopropylether, 
Tetrabromobisphenol-A-Bisethoxylate. 
and  Allylelher  of  Tetrabromobisphenol- 
A.  The  estimated  testing  costs  allocated 
to  each  of  these  three  chemicals 
indicated  the  possibility  of  significant 
adverse  impact.  Additional  investigation 
into  the  market  characteristics  of  each 
chemical  indicates  that  the  probability 
of  significant  adverse  impact  is  low. 
Much  of  the  information  upon  which  this 
conclusion  is  based  is  CBI  and  is 
therefore  not  available  for  public 
review.  In  general,  this  conclusion  is 
based  upon  the  following  observations: 
(1)  Each  of  these  three  chemicals  is  a 
brominated  flame  retardant.  Demand  for 
brominated  flame  retardants  has 
expanded  rapidly,  and  market 
expectations  for  brominated  flame 
retardants  are  optimistic;  (2)  EPA 
believes  that  demand  for  each  of  these 
chemicals  is  relatively  insensitive  to 
changes  in  price  because  of  a  lack  of 
substitutes  which  are  comparable  in 
terms  of  price  and/or  performance:  and 
(3)  The  structure  of  the  markets  for  each 
chemical  supports  the  conclusion  that 
the  testing  costs  will  not  cause  a 
significant  adverse  impact. 

C.  Testing  Costs  as  a  Barrier  to  Market 
Entry 

After  this  rule  takes  effect,  any  firm 
wishing  to  initiate  manufacture  of  any  of 
the  32  subject  chemicals  will  incur  costs 
for  methods  development  and  sample 
analysis.  These  costs  will  serve  as  a 


barrier  to  entry  into  the  markets  for 
these  chemicals.  This  effect  will  be  most 
significant  for  firms  wishing  to  initiate 
production  or  importation  of  only  a 
small  volume  of  one  of  the  subject 
chemicals.  However,  the  regulation 
provides  an  opportunity  for  obtaining 
waivers  from  testing  in  certain 
circumstances. 

D.  Costs  of  Reporting  Under  Section  8 

1.  Section  8(a):  The  costs  of  reporting 
under  section  8(a)  are  minimal.  Under 
the  section  8(a)  rule,  submission  of  four 
different  sets  of  reports  are  specified:  (1) 
Submission  of  production  process  and 
reaction  conditions  for  chemicals 
identified  as  precursors;  (2)  submission 
of  certain  existing  data  for  the  32 
chemicals  listed  for  testing  in  this  rule; 
(3)  production  volume,  process  and 
reaction  conditions,  use.  exposure,  and 
disposal  data  for  chemicals  testing 
positive  for  HDDs/HDFs;  and  (4) 
process  and  reaction  conditions  on 
chemicals  testing  negative  for  HDDs/ 
HDFs  may  be  required  by  EPA  if  any 
other  manufacturer  of  the  same 
chemical  discovers  HDD/HDF 
contamination. 

Three  unique  sets  of  information  will 
be  submitted  for  the  four  reporting 
categories  outlined  above.  The  first  set 
will  be  reported  by  firms  manufacturing 
or  importing  a  chemical  which  tests 
positive  for  HDDs/MDFs.  These  firms 
must  report  to  EPA  on  production 
volume,  use.  exposure,  disposal,  and 
process  conditions  under  which  their 
products  are  manufactured.  The  second 
set  consists  of  firms  manufacturing  or 
importing  any  of  the  32  chemicals 
subject  to  testing  for  which  quantitative 
analyses  for  HDDs/HDFs  has  already 
been  conducted.  These  firms  will  be 
required  to  report  test  results  and  test 
protocols,  and  the  firms  will  fall  into  the 
first  set  if  the  results  submitted  indicate 
HDD/HDF  contamination.  The  third  set 
is  composed  of  processors  of  precursor 
chemicals  and  manufacturers/importers 
of  chemicals  free  from  HDD/HDF 
contamination  when  at  least  one 
manufacturer  or  importer  of  the  same 
chemical  tests  positive  for  HDD/HDF 
contamination.  Processors  of  precursor 
chemicals  will  be  required  to  submit 
data  on  process  and  reaction  conditions 
for  their  chemical.  If  manufacturers/ 
importers  of  chemicals  free  from  HDD/ 
HDF  contamination  are  required  to 
report,  that  determination  will  be  made 
in  a  rulemaking  following  the  receipt 
and  evaluation  of  the  testing  data. 

Reporting  on  previously  conducted 
tests  should  cost  reporting  firms  from 
$273  to  $548  for  each  chemical 
previously  tested  (Ref.  37).  Those  costs 
include  from  2  to  4  hours  of  managerial 


labor  to  review  the  rule.  4  to  8  hours  of 
technical  labor  to  collect  the  test  and 
methodology  data,  and  2  to  4  hours  of 
clerical  labor.  Any  firms  reporting 
positive  identification  of  HDD/HUF 
contamination  will  also  be  subject  to  the 
costs  detailed  below. 

Firms  subject  to  reporting  due  to 
positive  results  indicating  contamination 
must  report  the  following  information: 
chemical  production  volume,  use. 
process  and  reaction  conditions, 
disposal,  and  exposure  data.  This 
information  should  be  submitted  on  the 
EPA  form  pnnted  under  $  766.64.  It  is 
estimated  that  completion  of  this  form 
will  require  from  40  to  80  hours  from  1 
industrial  chemist  and  1  process 
engineer  (Ref.  37).  in  addition.  4  to  8 
hours  of  managerial  time  will  be 
required  for  initial  review  of  the  rule, 
legal  review  of  the  rule,  and  final  review 
of  the  form.  Four  to  8  hours  of  clerical 
time  will  be  required  for  completion  of 
the  form.  For  firms  reporting  on  multiple 
chemicals,  managerial  and  clerical  time 
may  be  a  one  time  cost.  The  direct  costs 
of  filing  the  form  will  range  from  $1,607 
to  $3,214  per  chemical  (Ref.  37). 

Firms  required  to  report  because  they 
manufacture  a  chemical  made  from  a 
precursor  chemical  listed  in  this  rule 
must  provide  their  production  and 
process  and  reaction  conditions.  The 
direct  costs  of  filing  the  form  will  fall  in 
the  range  of  $944  to  $2,551.  The  costs  are 
based  on  the  contribution  of  from  20  to 
60  hours  of  labor  from  1  industrial 
chemist  and  1  process  engineer,  plus 
managerial  labor  to  review  the 
information  and  clerical  labor  to  prepare 
the  submission  (Ref.  37). 

2.  Section  8(c):  Submission  of  two  sets 
of  adverse  reaction  conditions  are 
specified  in  this  rule.  Any  reports  of 
significant  adverse  reactions  to  HDDs/ 
HDFs  must  be  submitted  by 
manufacturers  of  any  of  the  32 
chemicals  listed  for  testing  in  this  rule. 
Once  the  testing  has  been  conducted, 
those  firms  findmg  a  positive  test  result 
indicating  contamination  by  HDDs/ 
HDFs  for  any  of  the  32  chemicals  will  be 
subject  to  the  second  part  of  the  section 
8(c)  Data  Call-in  for  reports  of 
significant  adverse  reactions  to  the 
chemicals  testing  positive  for  HDD/HDF 
contamination. 

Of  the  32  chemicals  subject  to  this  test 
rule,  an  indeterminate  number  may  be 
identified  as  contaminated  with  HDDs/ 
HDFs.  Without  knowmg  the  number  of 
firms  which  currently  maintain  records 
of  significant  adverse  reaction  due  to 
HDD/HDF  contamination  and  the 
number  of  contaminated  chemicals,  the 
precise  costs  of  the  section  8(c) 
requirement  cannot  be  determined.  The 


costs  for  any  individoal  firm  required  to 
report  will  be  ccmposed  of  the  following 
elements:  review  of  the  rule,  file  search 
for  record*  subject  to  reporting,  review 
of  any  records  identified  for  CBi,  costs 
for  copying  idenhfied  records,  and  the 
cost  for  submission  to  EPA. 

Both  fixed  arxl  variable  costs  will  be 
incurred  by  each  firm  manufacturing  or 
importing  a  chemical  identified  as 
contaminated  with  HDDs/HDFs.  It  is 
estimated  that  for  each  fimi  reporting.  1 
to  2  hours  of  managerial  labor  will  be 
expended  to  review  this  rule,  and  3  to  6 
hours  of  technical  labor  will  be 
expended  to  search  files  for  reports  of 
significant  adverse  reactions.  For  each 
such  report  located,  the  reporting  firm 
will  incur  cii'rira!  costs  to  reproduce  and 
prepare  the  document  for  submission 
and  additional  managerial  costs  to 
review  the  report  for  CB!.  The  direct 
costs  for  each  firm  subject  to  this  Data 
Call-In  will  be  from  $150  to  $300.  plus 
$80  per  10  page  report  submitted  (Ref. 
38). 

Every  firm  subject  to  the  initial 
section  8(c)  requirement  will  incur  costs 
to  review  the  rule  and  conduct  a  file 
search.  If  any  reports  are  located, 
preparation  and  review  of  the  response 
to  the  Agency  will  entail  additional 
costs.  Firms  manufacturing  or  importing 
chemicals  which  test  p<5sitive  for  HDD/ 
HDF  contamination  will  also  incur  costs 
for  review  of  the  rule,  file  search,  an 
response  to  the  Agency.  Though  the 
firms  subject  to  the  second  part  of  the 
section  8(c)  requirement  have  reviewed 
the  rule  previously  to  respond  to  the  first 
reporting  requirement,  it  is  assumed  that 
rule  review  and  file  search  will  be 
repeated  beciiu.se  of  the  time  lag 
between  initial  n;sponse  and  completion 
of  testing.  The  maximum  total  fixed  cost 
for  the  milial  response  will  be  from 
$2,260  to  $4,520  plus  $80  per  report  of  a 
significant  adverse  reaction  (Ref.  38). 
Total  cost  of  the  section  8(c) 
requirement  for  contaminated  chemicals 
will  depend  upon  the  number  of 
contaminated  chemicals. 

3.  Section  8(d).  Submission  of  two  sets 
of  unpublished  health  and  safety  studies 
are  specified  in  the  rule.  Any 
unpublished  health  and  safety  studies 
for  HDDs/HDFs  must  be  submitted  by 
manufacturers  of  any  of  the  listed 
chemicals  Once  testing  has  been 
conducted,  firm.s  finding  positive  results 
of  HDD/HDF  contamination  will  be 
subject  to  this  section  8(d)  rule.  Of  the 
chemicals  subject  to  this  rule,  an 
indeterminate  number  may  be 
contaminated.  Without  knowing  the 
number  contaminated,  the  precise  costs 
of  the  call-in  cannot  be  determined. 

Companies  subject  to  this  rule  must 
conduct  file  searches,  copy  the  studies, 


list  studies  in  progress  or  known  but  not 
in  posession  of  the  respondent,  and 
review  the  studies  tor  CBL  Both  fixed 
and  variable  costs  will  be  incurred  by 
each  firm  manufacturing  or  importing  a 
chemical  identified  as  contaminated.  It 
IS  estimated  that  for  each  reporting  finn. 
1  to  2  hours  of  managerial  labor  will  be 
expended  for  initial  review  of  this  rule, 
and  3  to  6  hours  of  technical  labor  will 
be  expended  to  search  files  for 
unpublished  health  and  safety  studies. 
Compiling  and  transcribing  lists  of 
studies  should  take  no  more  than  1 
additional  hour  of  clerical  labor.  For 
each  study  located,  the  reporting  firm 
will  incur  additional  clerical  costs  to 
reproduce  and  prepare  the  document  for 
submission,  and  additional  managerial 
■costs  to  review  the  report  for  CBI.  The 
direct  costs  for  each  firm  subject  to  this 
section  8(d)  requirement  will  be  from 
$170  to  $320.  plus  $80  per  15  page  study 
submitted  (Ref.  39)  Additional  costs 
may  be  incurred  for  submission  of  on- 
going or  newly  initiated  studies. 

Every  firm  subject  to  the  initial 
reporting  of  unpublished  health  and 
safety  studies  will  incur  costs  to  review 
the  rule  and  conduct  a  file  search.  If  any 
reports  are  located,  preparation  and 
review  of  the  response  to  EPA  will 
entail  additional  costs  Firms 
manufactunng  or  importing  chemicals 
testing  positive  for  HDD/HDF 
contamination  will  also  incur  costs  for 
review  of  the  rule,  file  search,  and 
response  to  the  Agency.  Firms  subject  to 
the  second  part  of  the  section  B(d) 
reporting  will  have  reviewed  the  rule 
previously  to  respond  to  the  first 
requirement,  but  it  is  assumed  that  rule 
review  and  file  search  will  be  repeated 
because  of  the  time  lag  between  initial 
response  and  test  compietion. 

The  maximum  total  fixed  cost  for  the 
initial  response  will  be  from  $2,540  to 
$4,810  plus  $80  per  study  submitted  (Ref. 
39).  Total  cost  of  the  section  8(d) 
requirements  for  HDD/HDF 
contaminated  chemicals  will  depend 
upon  the  number  of  chemicals  testing 
positive  for  contamination. 

VI.  Availability  of  Facilities 

Section  4(b)(1)(C)  of  TSCA  requires 
that  in  the  development  of  a  test  rule  the 
Administrator  consider  "the  reasonably 
foreseeable  availability  of  the  facilities 
and  personnel  needed  to  perform  the 
testing  required  under  the  rule." 
Pursuant  to  this  requirement.  EPA 
conducted  a  survey  of  commercial 
analytic  testing  laboratories  to 
determine  the  availability  of  facilities, 
equipment,  and  personnel  necessary  to 
perform  the  tests  outlined  in  this  final 
rule  (Ref.  41). 


A  list  of  57  laboratories  was  compiled. 
consisting  of  17  laboratories  with 
current  contracts  under  the  EPAs 
Superfund  Contract  Laboratory'  Program, 
and  40  laboratories  from  the  1984 
Directory  of  the  American  Council  of 
Independent  Laboratories.  Twenty-five 
laboratories  (the  17  EPA  contract  labs 
and  8  others  chosen  at  random)  were 
contacted  by  telephone. 

The  laboratory  capacity  survey 
identified  a  numt)er  of  commercial 
analytical  testing  laiioratones  with  high 
resolution  GC/MS  systems  and 
experience  using  these  systems,  though 
not  necessaniy  experience  with 
detecting  HDDs/HDFs  in  commercial 
chemical  products.  In  written  comments 
to  the  proposed  rule  and  in  a  subsequent 
public  meeting,  industry  representatives 
stated  that  testing  14  chemicals  in  1  year 
would  strain  the  capacity  of  qualified 
testing  iaboratones.  EPA  considered 
these  comments,  and  in  response,  is 
extending  the  proposed  time  limit  for 
submission  of  test  results  for  the  10 
brominated  chemicals  by  1  year. 

Information  gathered  in  support  of  this 
final  rule  shows  a  reduced  likelihood  of 
straining  the  capacity  of  quahfied 
testing  laboratories  to  perform  the 
requisite  analyses.  In  the  proposed  rule. 
14  chemicals  were  included  in  the  list  of 
rommercial  chemicals  subject  to  testing 
requirements.  F.PA  projected  that  54  sets 
of  samples  would  require  testing.  For 
this  final  rule,  only  12  commercial 
chemicals  are  subject  to  testing,  and 
EPA  projects  that  32  sets  of  samples  will 
be  tested. 

In  addition  to  the  commercial 
laboratories  identified  in  the  laboratory 
capacity  survey.  CMA  has  submitted  a 
list  of  quahfied  laboratories  in  its 
comments  on  the  repbcability  of  testing 
results.  Supplemented  by  non- 
commercial laboratories  (i.e.. 
universities  and  in-bouse  laboratories  of 
major  chemical  companies)  such  as 
those  identified  by  CMA.  and  given  an 
extra  year  to  complete  the  analyses  on 
approximately  one-half  the  number  of 
samples  projected  in  the  proposed  rule, 
testing  should  proceed  without  any 
restrictions  due  to  capacity  availability. 

Vn.  Section  8  Reporting  | 

A.  Reporting  Under  Section  3(a) 

Under  section  8(a)(1)(A)  of  TSCA. 
EPA  may  require  chemical 
manufacturers  and  processors  to 
maintain  such  records  and  submit  such 
reports  as  the  Agency  may  reasonably 
require.  The  information  to  be  submitted 
is  that  which  is  known  to  or  is 
reasonably  ascertainable  by  the  person 
making  the  report  (section  8(a)(2)). 


UM  I 


21434  Federal  Register  /  Vul    52.  No    KW  /   Friday,  June  5.  1987  /  Rule>  and  Ragulationg 


Federal  Register  /  Vol.  52,  No.  108  /  Friday.  June  5,  1987  /  Rules  and  Regulations 


21435 


Further,  section  8(a)(1)(A)  generally 
exempts  small  manufacturers  and 
processors  from  recordkeeping  and 
reportmg  requirements,  except  in  certain 
limited  circumstances.  Of  particular 
relevance  to  this  rule,  section 
8(a)(3)(A)(ii)  authorizes  EPA  to  override 
the  small  manufacturer  exemption  for 
chemicals  9ut)|ect  to  a  rule  proposed  or 
promulgated  under  section  4  of  TSCA. 
Section  8(a)(2)  also  notes  that  to  the 
extent  feasible,  F.PA  should  not  require 
unnecessary  or  duplicative  reporting. 

Under  section  8(a)  of  TSCA.  EPA 
proposed  to  require  manufacturers  of 
chemicals  listed  for  testing  to  submit 
results  of  any  testing,  performed  prior  to 
the  effective  date  of  this  rule,  which 
shows  concentrations  of  any  HDDs/ 
HDFs  in  any  of  the  chemicals  listed  for 
testing.  EPA  also  proposed  to  require 
under  TSCA  section  8(a)  that 
manufacturers  of  any  chemical  in  which 
a  positive  test  result  is  reported,  report 
production  volume,  process  and  reaction 
conditions,  exposure,  use,  and  disposal 
data  on  the  EPA  Form  7910-51,  printed 
under  §  7e6.30(e)(5)  in  the  proposed  rule. 
Also  under  TSCA  section  8(a),  EPA 
proposed  to  require  manufacturers 
(except  small  manufacturers  as  defined 
under  $  766.3)  of  any  chemical 
manufactured  using  any  of  the 
chemicals  listed  as  precursors  to  report 
production  volume,  process  and  reaction 
conditions,  use.  exposure,  and  disposal 
data  for  each  such  chemical,  using  the 
Dioxin/Furan  Report  Form. 

Comment  39:  EPA  should  not  require 
extensive  production  and  process 
information  on  precursor  chemicals  and 
should  set  a  level  of  production  below 
which  information  need  not  be 
submitted.  The  reporting  required  in  the 
proposal  is  excessive  (Kodak  p.  2). 

Response  to  Comment  39:  EPA 
partially  agrees  with  this  comment,  and 
has  set  the  level  of  production  suggested 
by  Kodak  below  which  information  need 
not  be  submitted.  EPA  disagrees  about 
the  need  for  production  and  process 
information:  only  with  this  data  can  EPA 
determine  whether  other  chemicals 
should  be  lifted  for  testing.  To  lessen 
reporting  requirements  for  chemicals 
made  from  precursors.  EPA  has 
eliminated  all  reporting  of  production 
volume,  use.  exposure,  and  disposal 
data,  which  is  not  needed  for  the 
decision  to  require  testing.  EPAs  intent 
is  to  discover  whether  any  additional 
chemicals  are  manufactured  under 
conditions  that  could  produce  HDDs/ 
HDFs.  For  this  purpose,  only  process 
and  reaction  condition  data  are  needed. 
Since  EPA  has  allowed  an  exemption 
from  testing  for  chemicals  produced  in 
annual  quantities  of  100  kilograms  or 
less  for  research  and  development 


purposes,  it  is  reasonable  to  allow  the 
same  exemption  for  chemicals  produced 
from  precursor  chemicals.  Such 
chemicals  would  not  become  testing 
candidates.  Therefore,  a  responsible 
official  from  any  chemical  manufacturer 
may  certify  that  a  chemical  produced 
from  a  listed  precursor  is  produced  in 
quantities  of  100  kilograms  or  less  per 
year,  and  used  only  for  research  and 
development  purposes,  in  lieu  of 
submitting  process  and  reaction 
condition  information  for  that  chemical. 
Comment  40:  EPA  should  specify  the 
conditions  which  favor  HDD/HDF 
formation  and  require  reporting  only  in 
situations  where  contamination  is  likely. 
to  reduce  the  reporting  burden.  (Kodak 
p.  2;  p.  1  in  comment  to  proposed 
amendment  adding  additional 
precursors:  EDF  p.  3  in  comments  to 
proposed  amendment  adding  additional 
precursors:  CMA  p.  8  in  comments  to 
proposed  amendment  adding  additional 
precursors). 

Response  to  Comment  40:  These 
conditions  are  set  out  and  discussed  in 
the  support  document  (Ref.  43)  used  by 
EPA  to  select  chemicals  for  testing. 
These  conditions  have  been  applied  to 
confidential  process  and  reaction  data 
sent  to  EPA  by  several  manufacturers 
seeking  to  convince  EPA  that  these 
conditions  are  not  present  during  the 
manufacturing  process  for  their 
chemicals.  In  reviewing  the  process  data 
submitted.  EPA  discovered  several 
borderline  decision  points,  and  made 
decisions  based  not  on  a  single  factor, 
such  as  heat,  but  on  a  combination  of 
factors,  including  duration  of  the 
process,  composition  of  the  reaction 
vessel,  presence  of  oxygen,  etc.  If  EPA 
set  out  specific  temperature,  pressure, 
and  alkalinity  conditions,  it  could  miss  a 
large  body  of  data  that  would  be 
borderline,  and  for  which  non- 
submission  could  be  justified.  Therefore. 
EPA  prefers  to  make  decisions  on 
whether  there  are  additional  chemicals 
which  are  candidates  for  testing.  EPA 
has  eliminated  most  of  the  reporting 
requirements  and  kept  only  the  process 
and  reaction  condition  data  needed  to 
determine,  on  a  case-by-case  basis, 
whether  a  chemical  is  manufactured 
under  one  condition  or  a  combination  of 
conditions  that  may  lead  to  HDD/HDF 
contamination. 

Comment  41:  EPA  should  consider  a 
small  quantity  exemption  for  specialty 
and  research  and  development  purposes 
for  both  chemicals  to  be  tested  and  for 
precursor  chemicals.  A  reasonable  cut- 
off for  this  purpose  is  100  kilograms  per 
year.  (Kodak  p.  2). 

Response  to  Comment  41:  EPA  agrees 
with  the  small  quantity  exemption  for 
research  and  development  portion  of 


this  comment,  and  has  added  such  an 
exemption  in  this  final  rule  EPA 
believes  it  is  not  likely  that  a  chemical 
produced  in  small  quantities  for 
research  and  development  purposes  will^ 
cause  an  unreasonable  risk,  based  on 
the  expectation  that  persons  using  such 
a  chemical  will  be  trained  to  recognize 
and  protect  against  potential  hazards 
from  such  chemicals  Therefore,  EPA 
has  added  an  exemption  for  both  test 
chemicals  and  chemicals  made  from 
precursors  which  are  produced  in 
quantities  of  100  kilograms  or  less  per 
year,  and  which  are  used  for  research 
and  development  purposes.  Such  a 
determination  cannot  be  made  for 
specialty  chemicals  not  used  only  for 
research  and  development,  however, 
without  knowing  specifically  how  such 
chemicals  are  used  and  could  be  used. 

B.  Reporting  Under  Section  8(c)  of  TSCA 

Under  section  8(c)  of  TSCA.  EPA 
proposed  to  require  manufacturers  of 
chemicals  listed  for  testing  to  submit 
reports  of  significant  adverse  reactions 
alleged  to  have  been  caused  by  HDDs/ 
HDFs.  EPA  also  proposed  to  require 
manufacturers  of  chemicals  listed  for 
testing  to  submit,  90  days  after 
submission  of  a  test  result  showing 
contamination  by  HDDs/HDFs  above 
the  appropriate  LOQ.  reports  of 
significant  adverse  reactions  alleged  to 
have  been  caused  by  the  chemical 
tested.  All  such  submissions  were  to 
follow  the  procedures  set  out  in  40  CFR 
Part  717. 

The  comments  received  on 
submission  of  allegations  of  significant 
adverse  reactions  asked  for  clarification 
of  the  requirements.  Clarification  of 
these  requirements  has  been  made  in 
this  final  rule. 

C.  Reporting  Under  Section  8(d)  of 
TSCA 

Under  section  8(d)  of  TSCA.  EPA 
proposed  to  require  any  chemical 
manufacturers  to  submit  health  and 
safety  studies  on  any  HDDs/HDFs.  and 
manufacturers  of  chemicals  listed  for 
testing  for  which  contamination  above 
any  LOQ  is  reported  to  submit.  90  days 
after  submission  of  the  positive  test 
result,  all  health  and  safety  studies  on 
the  tested  chemical  All  submissions 
were  required  to  follow  the  procedures 
set  out  in  Part  716  of  this  Chapter. 

Comments  received  on  reporting 
under  section  8(d)  of  TSCA  requested 
clarification  of  requirements.  Such 
clarification  has  been  made  in  this  final 
rule. 


VIII.  Relationship  to  Section  12(b)  of 
TSCA 

Section  12(b)(1)  of  TSCA  provides  for 
notification  to  the  Administrator  of  any 
intention  to  export  any  chemical  for 
which  submission  of  data  is  required 
under  section  4  of  TSCA  or  section  5(b) 
of  TSCA.  The  Administrator  is  required 
to  notify  the  government  of  any  country 
to  which  export  occurs  of  the  nature  of 
the  requirement  and  the  availability  of 
data  submitted  to  the  Agency  for  that 
chemical. 

Regulations  requiring  notification  to 
EPA  of  export  or  intended  export  of  any 
chemical  for  which  data  are  required 
under  TSCA  section  4  are  codified  at  40 
CFR  707.60  through  707.75.  They  specify 
who  must  notify  the  Agency,  when 
notification  takes  place,  the  required 
contents  of  the  notice,  and  permission  to 
assert  a  claim  of  confidentiality  for  any 
of  the  information.  EPA  has  interpreted 
section  12(b)  of  TSCA  and  the 
regulations  under  40  CFR  707.60  through 
707.75  to  apply  at  the  time  a  rule  is 
promulgated  under  section  4  of  TSCA. 
(See  45  FR  82850,  December  16. 1980). 
However,  the  regulations  and  statute  do 
not  specify  a  time  when  such 
notification  requirements  will  cease. 

Comment  42:  EPA's  interpretation  of 
its  regulations  requires  export 
notification  at  the  time  a  testing 
requirement  is  issued  under  section  4  of 
TSCA.  rather  than  at  the  time  when  data 
resulting  from  those  requirements  are 
available.  Such  notification  will  unfairly 
stigmatize  a  chemical,  and  should  be 
delayed  until  testing  shows  levels  of 
HDDs/HDFs  above  the  LOQs.  (CMA  at 
pp.  46  and  47). 

Response  to  Comment  42:  EPA 
continues  to  believe  that  its  previously 
published  interpretation  of  section  12(b) 
and  its  regulations  are  appropriate. 
Notification  will  commence  in 
accordance  with  applicable  regulations. 
EPA's  notice  to  foreign  governments, 
however,  will  state  that  the  Agency  is 
only  testing  for  potential  contamination 
and  is  not  imposing  regulatory 
constraints  on  these  chemicals.  The 
intention  of  the  notice  will  be  to  avoid 
making  any  statements  which  unfairly 
stigmatize  the  chemical.  EPA  has 
concluded  that  it  should  specify  for  this 
rule  circumstances  under  which 
notification  requirements  under  section 
12(b)  may  be  terminated  for  specific 
chemicals. 

The  results  of  the  testing  required 
under  this  rule  will  yield  definite 
results — either  they  will  show 
contamination  by  HDDs/HDFs  or  no 
contamination  by  HDDs/HDFs  at  the 
target  LOQs.  If  contamination  of  a 
specific  substance  produced  by  a 


specific  process  is  shown,  it  is 
appropriate  to  continue  to  require  export 
notification  under  section  12(b)  so  that 
foreign  governments  can  be  provided 
with  the  testing  results.  However,  if 
there  is  no  contamination  shown  at  the 
target  LOQs  for  a  specific  substance 
produced  by  a  specific  process,  there  is 
no  further  concern  for  adverse  health 
effects  resulting  from  HDD/HDF 
contamination  of  that  substance  and, 
thus,  no  reason  for  the  manufacturer  to 
continue  notification  to  EPA,  or  for  EPA 
to  continue  to  notify  the  foreign 
governments  about  that  manufacturer's 
exports. 

Accordingly,  EP.^  has  concluded  that 
it  is  appropriate  to  amend  its  section 
12(b)  rule  to  end  notification 
requirements  in  such  situations.  The 
amendment  to  40  CFR  Part  707  adding  a 
new  §  707.72  provides  that  when  test 
results  showing  that  a  specific 
substance  produced  by  a  specific 
process  has  no  HDDs/HDFs  above  the 
target  LOQs  are  submitted  to  EPA  under 
this  test  rule,  export  notification  to  EPA 
is  no  longer  required  of  any  person  who 
is  exporting  that  substance  produced  by 
that  process. 

IX.  Compliance  and  Enforcement 

The  Agency  considers  failure  to 
comply  with  any  aspect  of  a  section  4 
rule  to  be  a  violation  of  section  15  of 
TSCA.  Section  15(1)(A)  of  TSCA  makes 
it  unlawful  for  any  person  to  fail  or 
refuse  to  comply  with  any  rule  or  order 
issued  under  section  4.  Section  15(3)  of 
TSCA  makes  it  unlawful  for  any  person 
to  fail  or  refuse  to:  "(A)  establish  or 
maintain  records,  (B)  submit  reports, 
notices,  or  other  information,  or  (C) 
permit  access  to  or  copying  of  records 
required  by  this  Act  or  a  rule"  issued 
under  TSCA. 

Additionally.  TSCA  section  15(4) 
makes  it  unlawful  for  any  person  to  fail 
or  refuse  to  permit  entry  or  inspection  as 
required  by  section  11.  Section  11(a) 
applies  to  any  "establishment,  facility, 
or  other  premises  in  which  chemical 
substances  or  mixtures  are 
manufactured,  processed,  stored,  or  held 
before  or  after  their  distribution  in 
commerce.  .  .  . "  The  Agency  considers 
a  testing  facility  to  be  a  place  where  the 
chemical  is  held  or  stored  and. 
therefore,  subject  to  inspection. 
Laboratory  inspections  and  data  audits 
will  be  conducted  periodically  in 
accordance  with  the  authority  and 
procedures  outlined  in  TSCA  section  11 
by  duly  designated  representatives  of 
the  EPA  for  the  purpose  of  determining 
compliance  with  any  final  rule  for 
chemicals  listed  under  §  766.20.  These 
inspections  may  be  conducted  to  verify 
that  testing  has  begun,  schedules  are 


being  met,  reports  accurately  reflect  the 
underlying  raw  data  and  interpretations 
and  evaluations,  and  to  determine 
compliance  with  TSCA  Good 
Laboratory  Practices  (CLP)  standards 
and  the  test  standards  established  in  the 
rule. 

EPA's  authority  to  inspect  a  testing 
facility  is  also  derived  from  section 
4(b)(1)  of  TSCA.  which  directs  EPA  to 
promulgate  standards  for  the 
development  of  test  data.  These 
standards  are  defined  in  section  3(12)(B) 
of  TSCA  to  include  those  requirements 
necessary  to  assure  that  data  developed 
under  testing  rules  are  reliable  and 
adequate,  and  to  include  such  other 
requirements  as  are  necessary  to 
provide  such  assurance.  The  Agency 
maintains  that  laboratory  inspections 
are  necessary  to  provide  this  assurance. 

■Violators  of  TSCA  are  subject  to 
criminal  and  civil  liability.  Persons  who 
submit  materially  misleading  or  false 
information  in  connection  with  the 
requirement  of  any  provision  of  this  rule 
may  be  subject  to  penalties  which  may 
be  calculated  as  if  they  never  submitted 
their  data.  Under  the  penalty  provision 
of  section  16  of  TSCA,  any  person  who 
violates  section  15  could  be  subject  to  a 
civil  penalty  of  up  to  $25,000  for  each 
violation  with  each  day  of  operation  in 
violation  constituting  a  separate 
violation.  Knowing  or  willful  violations 
could  lead  to  the  imposition  of  criminal 
penalties  of  up  to  $25,000  for  each  day  of 
violation  and  imprisonment  for  up  to  1 
year.  In  determining  the  amount  of 
penalty.  EPA  will  take  into  account  the 
seriousness  of  the  violation  and  the 
degree  of  culpability  of  the  violator  as 
well  as  all  the  other  factors  listed  in 
section  16.  Other  remedies  are  available 
to  EPA  under  section  17  of  TSCA,  such 
as  seeking  an  injunction  to  restrain 
violations  of  TSCA  section  4. 

Individuals  as  well  as  corporations 
could  be  subject  to  enforcement  actions. 
Sections  15  and  16  of  TSCA  apply  to 
"any  person"  who  violates  various 
provisions  of  TSCA.  EPA  may,  at  its 
discretion,  proceed  against  individuals 
as  well  as  companies  themselves.  In 
particular,  this  includes  individuals  who 
report  false  information  or  who  cause  it 
to  be  reported.  In  addition,  the 
submission  of  false,  fictitious,  or 
fraudulent  statements  is  a  violation 
under  18  U.S.C.  1001. 

X.  Rulemaking  Record 

EPA  has  established  a  record  for  this 
rulemaking  (OPTS-83002).  This  record 
includes  basic  information  considered 
by  the  Agency  in  developing  this  final 
rule  and  appropriate  Federal  Register 
notices. 
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This  record  inchides  the  follcvwring 
kinds  of  informHtion; 

1   Federal  Renter  notices  pertaining 
to  this  ruife 

Z.  Study  of  availability  of  test 
f.i(.jli(i*>s  and  personnel. 

3.  Economic  andlyses. 

4.  CommuntcatioBa  before  proposal 
consisting  of  written  puNtc  and  intra-  or 
interagency  memoranda  and  comments 
and  summaries  of  telephone 
conversations. 

5.  Reports — published  and 
unpublished  factual  materials. 

6.  Comments  received  in  response  to 
the  proposed  rule  and  the  proposed 
amendment  to  the  rule  from  the 
following  organizations: 
Amcribrom,  Incorporated 
Cambridge  Isotope  Laboratories,  Inc. 
Chemical  Manufacturers  Association. 

Inc. 
Dow  Chemical  Company 
Eastman  Kodak  Company 
Ethyl  Corporation 
Ejivironmental  Defense  Fund 
Great  Lakes  Chemical  Company 
Imperial  Chemicals,  Inc. 
Platte  Chemical  Company 
Uniroyal  Chemical,  Inc. 
Vulcan  Chemicals,  Inc. 
Worker's  Institute  for  Safety  and  Health 
2.4-D  Task  Force 

CBI.  while  part  of  the  record,  is  not 
available  for  public  review.  A  public 
version  of  the  record,  from  which  CBI 
has  been  deleted,  is  available  for 
inspection  in  the  OPTS  Reading  Room, 
NE-G004.  401  M  St.,  SW.,  Washington, 
DC,  from  8  a.m.  to  4  psa.,  Monday 
through  Friday,  except  legal  holidays. 
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XII.  Other  Regubtory  Requirements 

A.  Executive  Order  12291 

Under  Executive  Order  12291.  EPA 
must  judge  whether  a  regulation  is 
"Major"  and.  therefore,  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  This  test  rule  is  not  major 
because  it  does  not  meet  any  of  the 
criteria  set  forth  in  section  1(b)  of  the 
Order.  First,  the  effect  on  the  economy  is 
not  expected  to  exceed  the  advantageb 
to  the  public  of  testing  12  chemicals  and 
rcjjorting  on  those  contaminated,  plus 
some  additional  reporting.  The  total 
costs  of  testing  are  expected  to  be  $2.37 
million.  No  significant  increases  in 
prices  are  expected  to  occur  as  a  result 
of  this  rule,  as  reported  In  the  economic 
impact  analysis.  No  significant  adverse 
effects  are  expected  on  competition, 
employment,  investment,  productivity, 
innovation  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises. 

This  final  regulation  was  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  as  required  by 
Executive  Order  12291.  Any  written 
comments  from  OMB  lo  EPA  and  any 
EPA  response  to  those  comments,  are 
included  in  the  rulemaking  record. 

B.  Hegulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act 
(15  use.  601  et  seq..  Pub.  L  96-354. 
September  19, 1980),  EPA  is  certifying 


that  this  test  rule,  if  promulgated,  will 
not  have  a  significant  impact  on  a 
substantial  numhier  of  small  businesses 
because:  (1)  Very  few  small  chemical 
manufacturers  and  importers  will  be 
required  to  test  chemicals  and  report, 
and  (2)  small  manufacturers  have  been 
exempted  from  a  major  reporting 
requirement. 

For  this  rule,  the  definition  of  small 
business  is  the  one  codified  at  40  CFR 
704.3.  For  this  certification,  the  total 
annual  sales  figure  of  $4  million,  or  $40 
million  and  less  than  1(X),000  pounds 
annual  production  was  used  as  the 
cutoff  to  denote  small  chemical 
manufacturers  and  importers. 

Of  the  firms  likely  to  be  required  to 
test,  four  qualify  as  small  businesses. 
These  four  firms  do  not  represent  a 
substantial  number  of  all  small  chemical 
manufacturing  firms.  For  each  of  these 
four  firms,  amortized  test  and  reporting 
costs  are  projected  to  be  less  than  0.1 
percent  of  annual  sales,  approximately 
the  same  percentage  experienced  by 
larger  manufacturing  and  importing 
companies. 

C.  Paperwork  Reduction  Act 

OMB  has  approved  the  information 
collection  requirements  contained  in  this 
final  rule  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980.  44 
U.S.C.  3501  et  seq.,  and  has  assigned 
OMB  control  numbers  2070-0033  for 
reporting  under  section  4,  2070-0004  for 
submission  of  health  and  safety  studies 
under  section  B{d),  2070-0017  for 
submission  of  allegations  of  significant 
adverse  reactions  under  section  8(c). 
and  2070-0054  for  submission  of 
information  under  section  8(a). 

List  of  Subjects  in  40  CFR  Parts  707  and 
766 

Chemicals,  Environmental  protection. 
Hazardous  material.  Health  and  safety. 
Recordkeeping  and  reporting 
requirements.  Significant  adverse 
reactions.  Testing. 

Dated:  May  2a  1987. 

John  A.  Moore, 

Assistant  Administrator  for  Pesticides  and 
Toxic  Substances. 

Therefore.  40  CFR  Chapter  I  is 
amended  as  follows; 

PART  707-{  AMENDED] 

1.  In  Part  707: 

a.  The  authority  citation  for  Part  707 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  2611(b)  and  2612. 

b.  By  adding  a  new  {  707.72  to 
Subpart  D  to  read  as  follows: 


5  707.72    Termination  oi  reporting 
requlre^ments. 

(a)  The  reporting  requirements  of 
Subpart  D  of  this  Part  are  terminated  for 
certain  specific  chemical  substances  and 
mixtures  as  set  forth  in  this  paragraph. 

(1)  When  data  required  under  Part  766 
of  this  chapter  have  been  submitted  to 
EPA  for  a  specific  chemical  substance 
produced  by  a  specific  process,  and  the 
data  show  no  positive  test  result  as 
defined  in  §  766.3  of  this  chapter, 
reporting  is  no  longer  required  by 
persons  who  export  or  intend  to  export 
that  substance  produced  by  that 
process. 

(2)  (Reserved)  ' 

(b)  (Reserved) 

2.  By  adding  Part  766  to  i«ad  as 
follows: 

PART  766— OIBENZO-PARA-DIOXINS/ 
DIBENZOFURANS 

Subpart  A— General  Provisions 

766.1  Scope  and  purpose. 

766.2  Applicability  and  duration  of  this  Part. 

766.3  Definitions. 
766.5  Compliance. 

766.7  Submission  of  information. 
766.10    Test  standards. 
766.12    Testing  guidelines. 
766.14    Contents  of  protocols. 
766.16    Developing  the  analytical  test 

method. 
766.18     Method  sensitivity. 

Subpart  B — Specifk:  Chemical  Testing/ 
Reporting  Requiraments 

766-20     Who  must  test 

766.25    Chemical  substances  for  testing. 

766.27    Congeners  and  LOQs  for  which 

quantitation  is  required 
766  28    Expert  review  of  protocols. 
766.32    Exclusions  and  waivers. 
766.35    Reporting  requirements. 
766.38    Reporting  on  precursor  chemical 

suhetsnces. 
Authority:  15  U.S.C.  2603  and  2607, 

§766.1    Scope  and  porposa. 

(a)  This  Part  identifies  requirements 
for  testing  under  section  4  of  the  Toxic 
Substances  Control  Act  (TSCA),  15 
U.S.C.  2603.  to  ascertain  whether  certain 
specified  chemical  substances  may  be 
contaminated  with  haiogenated 
dibenzodioxins  (HDDsj/dibenzofurans 
(HDFs)  as  defined  in  S  766.3.  and 
requirements  for  reporting  under  section 
BofTSCA,  15U.S.C.  2607. 

(b)  Section  766.35(b]  requires 
manufacturers  and  processors  of 
chemical  substances  identified  in 
§  766.25  to  submit  to  EPA:  (1)  Any 
existing  test  data  showing  analysis  of 
the  chemical  substances  for 
concentrations  of  HDDs/HDFs, 
applicable  protocols,  and  the  results  of 
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the  anaiysia  for  tlDDs/HDFs.  (2) 
allegations  of  significant  adverse 
reactions  to  HDDs/UDFs,  compiled  in 
accordance  with  Part  717  of  this  chapter, 
and  (3)  health  and  safety  studies  on  the 
HDDs/FfDFs,  fn  accordance  with 
applicable  provisions  of  Part  718  of  this 
chapter. 

(c)  Section  766.35(a)  requires 
manufactorers  and,  under  certain 
circumstances,  processors  of  chemical 
substafices  identified  in  §  786.25  to 
submit  letter*  of  intent  to  test  and 
protocols  for  the  analysis  of  the 
chemical  substances  for  the  presence  of 
HDDs/UDFs.  Section  766.20  requires 
these  manufacturers  and  processors  to 
test  their  chemical  substances  for  the 
presence  of  HDDs/HDFs.  Any 
submissions  must  be  in  accordance  with 
the  EPA  Procedures  Governing  Testing 
Consent  Agreements  and  Test  Rules 
contained  in  Part  790  of  this  chapter  and 
any  modifications  to  such  procedures 
contained  in  this  Part. 

(d)  Section  766.32  specifies  conditions 
under  which  persons  required  to  test 
may  request  an  exclusion  or  waiver 
from  testing. 

(e)  Deadlines  for  submission  to  EPA  of 
protocols,  reports,  studies,  and  test 
results  are  specified  in  Part  790  Subpart 
C  and  S  766.35. 

(f)  Sections  766.10.  766.12.  766.14. 
766.18.  and  766.18  prescribe  analytical 
methods  required,  §  766.27  prescribes 
target  levels  of  quantitation  (LOQ)  for 
each  congener  for  which  quantitation  is 
required. 

(g)  If  results  of  existing  tests  or  tests 
performed  under  this  Part  indicate  the 
presence  of  HDDs/HDFs  in  the 
identified  chemical  substance  above  the 
LOQ  specified  in  i  766.27.  §  766.35(c) 
requires  the  following  additional 
reporting  on  the  specified  chemicals: 
production,  process,  use.  exposure  and 
disposal  data  under  section  8(a)  of 
TSCA;  health  and  safety  studies  under 
section  8(d)  of  TSCA;  and  reports  of 
allegations  of  significant  adverse 
reactions  under  section  8(c)  of  TSCA.  In 
some  cases,  additional  reporting  may  be 
required  of  manufacturers  reporting  no 
contamination  of  the  identified  chemical 
substances  under  §  766.35(c)(2). 

(h)  Section  766.38  requires 
manufacturers  of  chemical  substances 
produced  from  chemical  substances 
identified  as  possible  precursors  to 
HDD/HDF  formation,  to  report  on 
chemical  substances  produced  from 
such  precursors. 

§  766  2     Applicability  and  duration  of  thts 
part. 

(a)  Chemical  substances  subject  to 
testing.  (1)  This  Part  is  applicable  to 
each  person  who.  at  any  lime  during  the 


duration  of  this  Part  manufactures 
(and/or  imports),  or  processes,  a 
chemical  substance  identified  under 
S  766.25. 

(2)  Tl»e  duration  of  this  Part  for  any 
testing  requirement  tor  any  chemical 
substance  is  the  period  commeocing 
with  the  effective  date  of  tlus  Part  to  the 
end  of  the  reimbursement  period,  as 
defined  in  \  766.3,  for  each  chemical 
substance.  All  reporting  requirements 
for  any  chemical  substance  listed  under 
S  766.25  shall  be  in  effect  for  the  same 
period  as  the  testing  requirement. 

(b)  Precursor  chemical  substances.  [1] 
This  Part  is  applicable  to  each  person 
who  manufactures  (and/or  imports)  a 
chemical  substance  from  any  precursor 
chemical  snbstance  identified  in 
S  786.38. 

(2)  The  requirement  for  precursor 
reporting  under  S  766.38  shall  be  in 
effect  until  three  years  after  the  effective 
date  of  this  Part. 

(3)  Small  manufacturers  are  exempt 
from  reporting  process  and  reaction 
condition  data  on  chemical  substances 
made  from  precursor  chemical 
substances  listed  under  $  766.38. 

§  766.3    Definltfons. 

The  definitioBs  in  section  3  of  TSCA 
and  the  definitions  of  §§  704.3,  716.3. 
717.3,  and  790  3  of  this  chapter  also 
apply  to  this  Part. 

"Congener"  means  any  one  particular 
member  of  a  class  of  chemical 
substances.  A  specific  congener  is 
denoted  by  unique  chemical  structure, 
for  example  2.3,7,8- 
tetrachlorodibenzofuran. 

"Dibenzofuran"  means  any  of  a  family 
of  compounds  which  has  as  a  nucleus  a 
triple-ring  structure  consisting  of  two 
benzene  rings  connected  through  a  pair 
of  bridges  between  the  benzene  rings. 
The  bridges  are  a  carbon-carbon  bridge 
and  a  carbon-oxygen-carbon  bridge  at 
both  substitution  positions. 

"Dibenzo-p-dioxin  '  or  "dioxin"  means 
any  of  a  family  of  compounds  which  has 
as  a  nucleus  a  triple-ring  structure 
consisting  of  two  benzene  rings 
connected  through  a  pair  of  oxygen 
atoms. 

"Guidelines"  means  the  Midwest 
Research  Institute  (MRI)  publication 
Guidelines  for  the  Determination  of 
Polyhalogenated  Dioxins  and 
Dibenzofurans  in  Commercial  Products. 
EPA  contract  No.  68-^2-3938:  MRI 
Project  No.  8201-A(41).  1965. 

"HDD"  or  "2,3.7.8-HDD"  means  any  of 
the  dibenzo-p-dioxins  totally  chlorinated 
or  totally  brominated  at  the  following 
positions  on  the  molecular  structure: 
2,3,7.8;  lJi.3,73;  1.2J.47A  1,2,3,6,7A 
1.2.3,7.8.9;  and  hZiAJAS. 


"HDF"  or  '  2.a,:.fl-llL>f"   meatis  any  of 
the  dibenzofuraus  totally  chlonnaled  or 
totally  brominated  at  the  following 
positions  on  the  molecular  stnirture: 
2,3,7,8;  1.2.3,7.8:  2,3.4.7,8:  1, 2.3.4  -.8; 
1.2,3.fl.7,8;  1.2,3.7,8,9:  2,3.4.6.7.8; 
1.2.3.4.6.7.8;  and  1.2J.4.7.8.9. 

"Homolog"  means  a  group  of  isomers 
that  have  the  same  degree  of 
haiogeoation.  For  example,  the 
homologous  class  of  tetrachlorodiberrao- 
p-dioxins  consists  of  all  dibenzo-p- 
dioxins  contaming  four  chlorine  atoms. 
When  the  homologous  classes  discussed 
in  this  Part  are  referred  to.  the  following 
abbreviations  for  the  prefix  denoting  the 
number  of  halogens  are  used; 
tetra-,  T  (4  Hfoms) 
penta-.  Pe  (5  atoms) 
hexa-.  Hx  (8  atoms) 
hepta-.  Hp  (7atoms) 
"HRGC  ■  means  high  resolution  f«» 
chroma  toxriiphy. 

"HRMS '  means  high  resolution  mass 
spectrometry. 

"Level  of  quantitation"  or  "LOQ" 
means  the  lowest  concentration  at 
which  HDDs/HDFs  can  be  reproducibly 
measured  in  a  specific  chemical 
substance  within  specified  confidence 
limits,  as  described  in  this  Part 

"Polybrominated  dibenzofurans" 
refers  to  any  member  of  a  class  of 
dibenzofurans  with  two  to  eight  bromine 
substituents. 

"Polybrominated  dibenzo-p-dioxin"  or 
"PBDD"  means  to  any  member  of  a  class 
of  dibenzo-p-dioxins  with  two  to  eight 
bromine  substituents. 

"Polychlorinated  dibenzofuran" 
means  any  member  of  a  class  of 
dibenzofurans  with  two  to  eight  chlorine 
substituents. 

"Polychlorinated  dibenzo-p-dioxin"  or 
"PCDD"  means  any  member  of  a  class 
of  dibenzo-p-dioxins  with  two  to  eight 
chlorine  substituents. 

"Polyhalogenated  dibenzofuran"  or 
"PHDP"  means  any  member  of  a  class  of 
dibenzofurans  containing  two  to  eight 
chlorine,  bromine,  or  a  combination  of 
chlorine  and  bromine  substituents. 

"Polyhalogenated  dibenzo-p-dioxin" 
or  "PHDD"  means  any  member  of  a 
class  of  dibenzo-p-dioxins  containing 
two  to  eight  chlorine  substituents  or  two 
to  eight  bromine  substituents. 

"Positive  test  result"  means:  (1)  Any 
resolvable  gas  chromatographic  peak  for 
any  2,3.7,8-HDD  or  HDF  which  exceeds 
the  LOQ  listed  under  S  766.27  for  that 
congener,  or  (2)  exceeds  LOQs  approved 
by  EPA  under  S  766.2& 

"Precursor"  means  a  chemical 
substance  which  is  not  contaminated 
due  to  the  process  conditions  under 
which  it  is  manufactured,  but  because  of 
its  molecular  structure,  and  under 


favorable  process  conditions,  it  may 
cause  or  aid  the  formation  of  HDDs/ 
HDFs  in  other  chemicals  in  which  it  is 
used  as  a  fprdsfork  or  intermediate. 

"QA"  mpans  qualify  assurance. 

"QC"  means  quality  control. 

"Reimbursempnt  period"  means  the 
period  that  bejfins  when  the  data  from 
the  last  test  to  be  completed  under  this 
Part  for  a  specific  chemical  substance 
listed  in  §  766.25  is  submitted  to  EPA, 
and  ends  after  an  amount  of  time  equal 
to  that  which  had  been  required  to 
develop  that  data  or  5  years,  whichever 
is  later. 

"TSCA"  means  the  Toxic  Substances 
Control  Act,  15  U.S.C.  2601  et  seq. 

§  766.5     Compliance. 

Any  person  who  fails  or  refuses  to 
comply  with  any  aspect  of  this  Part  is  in 
violation  of  section  15  of  TSCA.  Section 
15(1)  makes  it  unlawful  for  any  person 
to  fail  or  refuse  to  comply  with  any  rule 
or  order  issued  under  section  4.  Section 
15(3)  makes  it  unlawful  for  any  person 
to  fail  or  refuse  to  submit  information 
required  under  this  Part.  S«'ction  16 
provides  that  a  violation  of  section  15 
renders  a  person  liable  to  the  L'nited 
States  for  a  civil  penalty  and  possible 
criminal  prosecution.  Under  section  17 
of  TSCA.  the  district  courts  of  the 
United  States  have  jurisdiction  to  . 
restrain  any  violation  of  section  15. 

§  766.7    Submission  of  information. 

All  information  (including  letters  of 
intent,  protocols,  data,  forms,  studies, 
and  allegations)  submitted  to  EPA  under 
this  Part  must  bear  the  af^licable  Code 
of  Federal  Regulations  (CFR)  section 
number  (e.g..  5  "66.20)  and  must  be 
addressed  to:  Document  Control  Office 
(TS-790).  Office  of  Pesticides  and  Toxic 
Substances,  Environmental  Protection 
Agency.  401  M  Street  SW..  Washington. 
DC  20460. 

§766.10     Test  standards. 

Testing  required  under  Subpart  B  of 
this  Part  must  be  performed  using  the 
protocols  submitted  to  and  reviewed  by 
the  EPA  expert  panel  established  under 
§  766.28.  Alt  new  data,  documentation, 
records,  protocols,  specimens,  and 
reports  generated  as  a  result  of  testing 
under  Subpart  B  of  this  Part  must  be 
fully  developed  and  retained  in 
accordance  with  Part  792  of  this  chapter. 
These  items  must  be  made  available 
during  an  inspection  or  submitted  to 
EPA  upon  request  by  EPA  or  its 
authorized  representative.  Laboratories 
conducting  testing  for  submission  to 
EPA  in  response  to  a  test  rule 
promulgated  under  section  4  of  TSCA 
must  adhere  to  the  TSCA  Good 
Laboratory  Practices  (GLPs)  published 


in  Part  792  of  this  chapter.  Sponsors 
must  notify  the  laboratory  that  the 
testing  is  being  conducted  pursuant  to 
TSCA  section  4.  Sponsors  are  also 
responsible  for  ensuring  that 
laboratories  conducting  the  testing 
abide  by  the  TSCA  GLP  standards.  At 
the  time  test  data  are  submitted, 
manufacturers  must  submit  a 
certification  to  EPA  that  the  laboratory 
performing  the  testing  adhered  to  the 
TSCA  GLPs. 

§  766.12    Testing  guidettncs. 

Analytical  test  methods  must  be 
developed  using  methods  equivalent  to 
those  described  or  reviewed  in 
Guidelines  for  the  Determination  of 
Polyhalogenated  Dibenzo-p-dioxins  and 
Dibenzofurans  in  Commercial  Products. 
Copies  are  available  from  the  TSCA 
Assistance  Office,  (TS-799).  Office  of 
Toxic  Substances,  Environmental 
Protection  Agency.  401  M  St..  SW.. 
Washington,  DC  20460  (800-424-9065). 
Copies  are  also  located  in  the  public 
docket  for  this  Part  (docket  no.  OPTS- 
83002)  and  are  available  for  inspection 
in  the  OPTS  Reading  Rm..  NE-G004,  401 
M  St.,  SW.,  Washington.  DC.  from  8  a.m. 
to  4  p.m..  Monday  through  Friday, 
except  legal  holidays. 

§766.14    Contents  of  protocols. 

Protocols  should  include  all  parts  of 
the  Quality  Assurance  Plan  for 
Measurement  of  Brominated  or 
Chlorinated  Dibenzofurans  and 
Dibenzodioxins.  as  stated  in  the 
Guidelines.  For  each  chemical  substance 
and  each  process,  the  manufacturer 
must  submit  a  statement  of  how  many 
grades  of  the  chemical  substance  it 
produces,  a  justification  for  selection  of 
the  specific  grade  of  chemical  substance 
for  testing,  specific  plans  for  collection 
of  samples  from  the  process  stream, 
naming  the  point  of  collection,  the 
method  of  collecting  the  sample,  and  an 
estimate  of  how  well  the  samples  will 
represent  the  material  to  be 
characterized:  a  description  of  how 
control  samples  (blanks)  and  ffiDD/ 
HDF-reinforced  control  samples,  or 
isotopically  labeled  compounds 
(standards)  and  duplicate  samples  will 
be  handled:  a  descriptwn  of  the 
chemical  extraction  and  clean  up 
procedures  to  be  used:  how  extraction 
efficiency  and  measurement  efficiency 
will  b«  established;  and  a  description  of 
instrument  hardware  and  operating 
conditions,  including  type  and  source  of 
columns,  carrier  gas  and  fiow  rate, 
operating  temperature  range,  and  ion 
source  temperature. 


§766.16     Developing  trie  analytical  test 
mettiod. 

Because  of  the  matrix  differences  of 
the  chemicals  listed  for  testing,  no  one 
method  for  sample  selection, 
preparation,  extraction  and  clean  up  is 
prescribed.  For  analysis.  High 
Resolution  Gas  Chromatography 
(HRGC)  with  High  Resolution  Mass 
Spectronvelry  (HRMS)  is  the  method  of 
choice,  but  other  methods  may  be  used 
if  they  can  be  demonstrated  to  reach  the 
target  LOQs  as  well  as  HRGC /HRMS 

(a)  Sample  selection.  The  chemical 
product  to  be  tested  should  be  sampled 
so  that  the  specimens  collected  for 
analysis  are  representative  of  the  whole. 
Additional  guidance  for  sample 
selection  is  provided  under  S  766.12. 

(b)  Sample  preparation.  The  sample 
must  be  mechanically  homogenized  and 
subsampled  as  necessary.  Subsamples 
must  be  spiked  or  reinforced  with 
surrogate  compounds  or  with  standard 
stock  solutions,  and  the  surrogates  or 
standards  must  be  thoroughly 
incorporated  by  mechanical  agitation. 
Additional  guidance  is  provided  luuler 

§  766.12. 

(c)  Sample  extraction  and  cleanup. 
The  spiked  samples  must  be  treated  to 
separate  the  HDDs/HDFs  from  the 
sample  matrix.  Methods  are  reviewed  in 
the  Guidelines  under  §  766.12,  but  the 
final  method  or  methods  are  left  to  the 
discretion  of  the  analyst  provided  the 
instrumental  resporise  of  the  surrogates 
meets  the  criteria  listed  in  the  Quality 
Assurance  Plan  for  Measurement  of 
Brominated  or  Chlorinated 
Dibenzofurans  and  Dibenzodioxins, 
appendixes  B  and  C  of  the  Guidelines. 
Cleanup  techniques  are  described  in  the 
Guidelines.  These  are  chosen  at  the 
discretion  of  the  analyst  to  meet  the 
requirements  of  the  chemical  matrix. 

(d)  Analysis.  The  method  of  choice  is 
High  Resolution  Gas  Chromatographic/ 
High  Resolution  Mass  Spectrometric 
Determinatioa  (HRGC/HRMS)  but 
alternate  methods  may  be  used  \i  the 
manufacturer  can  demonstrate  that  the 
method  will  reach  the  target  LOQs  as 
well  as  HRGC/HRMS.  Specific 
operating  requirements  are  found  in  the 
Guidelines. 

§766.18    Method  sensttivtty. 

The  target  level  of  quantitation 
required  under  {  766.27  for  each  HDD/ 
HDF  congener  is  the  level  which  must 
be  attempted  for  each  resolved  HRGC 
peak  for  that  congener.  For  at  least  one 
product  sample,  at  least  two  analyses  of 
the  same  isotopically  labeled  HDD/HDF 
internal  calibration  standards  spiked  to 
a  final  product  concentration  equal  to 
the  LOQ  for  that  congener  must  be 
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reproducibly  extracted,  cleaned  up.  and 
quantified  to  within  ±20  percent  of  each 
other.  For  each  spiked  product  sample, 
the  signal  to  noise  ratio  for  the 
calibration  standard  peaks  after 
complete  extraction  and  cleanup  must 
be  10:1  or  greater.  The  recovery  of  the 
internal  calibration  standards  in  the 
extracted  and  cleaned  up  product 
samples  must  be  within  50  to  150 
percent  of  the  amount  spiked,  and  the 
results  must  be  corrected  for  recovery. 

Subpart  B— Specific  Chemical  Testing/ 
Reporting  Requirements 

i)  776.20     Who  must  test. 

(a)  Any  person  who  manufactures, 
imports,  or  processes  a  chemical 
substance  listed  in  {  766.25  must  test 
that  chemical  substance  and  must 
submit  appropriate  information  to  EPA 
according  to  the  schedules  described  in 
§  766.35.  Chemical  substances 
manufactured,  imported  or  processed 
between  January  1, 1984  and  the  date  of 
promulgation  of  this  Part  are  subject  to 
testing  upon  the  effective  date  of  this 
Part.  All  other  chemical  substances  are 
subject  to  testing  immediately  upon 
manufacture,  import  or  processing.  EPA 
expects  that  only  manufacturers  and 
importers  will  perform  testing,  and  that 
the  cost  of  testing  will  be  passed  on  to 
processors  through  the  pricing 
mechanism,  thereby  enabling  them  to 
share  in  the  cost  of  testing.  However, 
processors  will  be  called  upon  to 
sponsor  testing  should  manufacturers 
and  importers  fail  to  do  so.  A  processor 
may  apply  for  an  exemption  from  testing 
upon  certification  to  EPA  that  a 
manufacturer  or  importer  is  testing  the 
chemical  substance  which  that  person 
processes. 

(b)  If  no  manufacturer  or  importer 
described  in  §  766.20  submits  a  letter  of 
intent  to  perform  testing  within  the 
period  described  under  S  766.35(a),  or  an 
exemption  application  under  §  790.45(a), 
or  a  request  for  an  exclusion  or  waiver 
under  S  766.32,  EPA  will  issue  a  notice 
in  the  Federal  Register  to  notify  all 
processors  of  that  chemical  substance. 
The  notice  will  state  that  EPA  has  not 
received  any  of  the  documents 
described  in  the  previous  sentence,  and 
that  current  processors  will  have  30 
days  to  submit  either  a  letter  of  intent  to 
perform  the  test  or  submit  an  exemption 
application. 

(c)  If  no  manufacturer,  importer  or 
processor  submits  a  letter  of  intent  to 
perform  testing  of  a  specific  chemical 
substance  produced  by  a  specific 
process.  EPA  will  notify  all 
manufacturers,  importers,  and 
processors,  either  by  notice  in  the 
Federal  Register  or  by  letter,  that  all 


exemption  applications  will  be  denied 
and  that  within  30  days  all 
manufacturers,  importers,  and 
processors  will  be  in  violation  of  this 
Part  until  a  proposed  study  plan  is 
submitted  for  required  testing. 

(d)  Manufacturers,  importers,  and 
processors  who  are  subject  to  this  Part 
must  comply  with  the  test  rule 
development  and  exemption  procedures 
in  Part  790  of  this  chapter,  except  as 
modified  in  this  Part. 

§  766.25    Chemical  substances  for  testing. 

(a)  Listing  of  chemical  substances. 
Chemical  substances  reqtiired  to  be 
tested  for  HDDs/HDFs  under  this  rule 
are  listed  in  this  section.  The  listing  is 
by  Chemical  Abstracts  Service  (CAS) 
Number  and  common  name. 

Note. — For  purposes  of  guidance  only,  EPA 
lists  the  chemical  substances  subject  to 
testing  under  this  Part  in  two  classes — those 
known  to  be  manufactured  or  imported 
between  [anuary  1.  1984,  and  promulgation  of 
this  Part,  and  those  not  known  to  be 
manufactured  or  imported  at  the  time  of 
promulgation  of  this  Part. 

(1)  Chemicals  substances  known  to  be 
manufactured  between  January  1.  1984 
and  date  of  promulgation  of  this  Part. 


CAS  No 


7»-»4-7 
118-75-2 

118-79-6 

120-83-2 

1163-1S-6 

4IS2-45-2 

21850-44-2 

25327-e»-3 
32534-81-8 
32536-52-0 
37853-60-1 
55205-36-4 


Otamcal  name 


Tt«b«onxitiiiph»nol  A. 

2  J.5.6-  T«tricf*)fO-2.S-cyctoh««<»6n»- 1  .«• 


2. 4 .6- Tf^jromophanol. 

2.4.0iiJ*yoph«ool 

Oacabromxkp'wnyloxxt* 

T«»tifO«n<H)i«<m«not.A-tiimho«ylf . 

Talnbroniot«()lMno)-A.<)»-2.3.<)itiro(nopropyl 


Alyl  Mlwt  o<  l«tr*bro<not>csp^enot-A. 

PanUbrcxnodipnanylond* 

OcUtvontodiprwoyloiida 

1 .2.aa<lrt)ronK](ywnoiy1«<n*na 

T«tribroniotMP>>eoo*-A  dtacfylaM 


(2)  Chemicals  not  known  to  be 
manufactured  between  January  1,  1984 
and  the  date  of  promulgation  of  this 
Part. 


CAS  No. 

70-95-6 

T«1racNofOt)«p»wx)tA. 

87-10-S 

87-65-0 

2.6-DicNoropn«nol. 

95-77-2 

3.4.0K:hl(xopr<anol 

05-95-4 

2.4.5-  TnctHorophanol. 

99-28-6 

2,6-0*fO»Tio-4wii«roph«no( 

120-36-5 

2(2.4-(OicNorophwxwY)H)ropwote  Kid. 

320-72-9 

3.5-OKMon>ia*cyckc  aad 

486-47-1 

TtfllyOfHOt  BKctwi. 

563-78-6 

2.S-Oict»*OfOpft»nol 

606-71-9 
615-56-7 

P»ntabfoox)ph«fX)t 

933-75-5 

i3.e.Tnc«oroph«oo< 

2577-72-2 

3.5  0«xtxnoM>Kyi»n*b« 

3772-94-6 

Pantacnkxopnanyt  laurtM 

37853-61-5 

9mm«t*Httrm  ct  M«ratKO(not»*p>i*not-A 

Ahytwrww  tMracMoropr<w«M 

grades  of  the  same  chemical  substance, 
only  one  grade  need  be  tested.  The 
grade  to  be  tested  must  be  the  grade 
subject  to  the  most  intense  heat  and 
alkalinity  for  the  longest  duration  of 
time,  manufactured  under  each  different 
process.  If  the  heat,  alkalinity  and 
duration  of  reaction  do  not  differ  for 
various  grades,  the  test  substance  must 
be  the  grade  of  chemical  substance  with 
the  highest  volume  of  sales. 

§  766  27    Congeneri  and  LCXJs  for  wtilch 
quantitation  Is  required. 

Quantitation  at  the  target  LOQ  shown 
for  each  of  the  following  HDDs/HDFs 
which  may  be  present  in  the  chemical 
substances  is  required  for  the  chemical 
substances  listed  under  $  766.25. 
Analysis  must  take  place  for  either 
chlorinated  or  brominated 
dibenzodioxins  or  dibenzofurans, 
whichever  is  predominantly  expected  to 
occur  in  the  chemical  substance  to  be 
tested.  Only  chlorinated  and  brominated 
congeners  need  be  quantified;  for 
chemical  substances  containing 
predominantly  chlorine  atoms,  only 
congeners  totally  chlorinated  at  the 
numbered  positions  need  be  quantified; 
for  chemical  substances  containing 
predominantly  bromine  atoms,  only 
congeners  totally  brominated  at  the 
numbered  positions  need  be  quantified. 


2.37.8  TCOO 

1.2,3  7,8-P«CO0   

1.2.3.4  7  8+l«COO 
1.2.3.6.7,8.HxCOO 
1.2.3.7.8.9.>t)iCOO 
1. 2.34.6. 7.644pCOO 

2.3.7.8- TCOF 

1.2,3. 7.8-PeCOf 
2.3.4.7.8-P»C0F      . 
1. 2.3.4. 7.8-H«COF 
1. 2.3,6  7.8-Hi<COF.. 
1.2.3.7.8,9-HxCOF  .. 
2.3.4.6.7.8-HxCOF 
1.2.3,4.6.7.8-HpCOF 
1,2.3,4.7.8.9-HpCOF 


BronnnaMd  dKxons 

2.3.7.8- TBOO 

1.2,3.7.8-Pe800 

1Z3.4.7.8-HxeOO 

1.2.3.6.7,8+lxBOO 

1.2.3.7.8.^«i<eOO 

1.2.3.4.6, 7.8-Hp800. 

2.37.8  TBDf 

1Z3,78-P»eOF 

2J.4.7  8-P«BDf 

1.2.3.4.7.8-MiBDf 

1 .2.3.6. 7.8+txeOF 

1.2.3.7.8.9-Mi(B0F 

2.34.6.7.8-Hi«OF  .... 

i.2j.4.e.7.8-npeoF . 

1.2.3.4.7.8,9-HpeOF 


LOO 


01  ppb 

OSppb 

25ppb 

25ppb 

25p(* 

100  ppb 

1  ppb 

Sppb 

Sppb 

25  ppb 

25  ppb 

26  ppb 
25  ppb 
1  PP"' 
1  PP"" 


(b)  Grade  to  be  tested.  If  the  same 
process  is  used  to  manufacture  all 


§  766.28     Expert  review  of  protocols. 

EPA  will  gather  a  panel  of  experts  in 
analysis  of  chemical  matrices  for  HDDs/ 
HDFs  to  review  the  protocols  for  testing 
submitted  to  EPA.  The  panel  members 
will  be  employees  of  EPA  and/or  of 
other  U.S.  Government  agencies  who 
have  had  experience  in  analysis  of 
chemical  matrices  and/or  chemical 
wastes  for  HDDs/HDFs.  The  panel  will 
recommend  to  the  Director.  EPA  Office 
of  Toxic  Substances,  whether  the 
protocol  submitted  is  likely  to  allow 
analysis  down  to  the  target  LOQs.  or  if 
not.  whether  the  protocol  represents  a 
good  faith  effort  on  the  part  of  the  tester 
to  achieve  the  lowest  possible  LOQs. 
The  final  determination  to  accept  or 


reject  the  protocol  will  be  made  by  the 
Director.  Office  of  Toxic  Substancea. 
EPA  will  review  the  submitted  protocols 
as  rapidly  as  posyiHe  and  will  complete 
the  revM»w  within  90  days  after  receipt. 
EPA  may  re«^rre  stibmission  of  revised 
protocols.  Comments  »nd 
recommendations  will  be  transmitted  to 
the  submitter,  and  if  mrisions  are 
required,  a  final  protocol  must  he 
submitted  to  EPA  within  90  days  after 
EPA  trdnsiiuts  such  recommerKla  tKins. 

§  766.32    Exclusions  and  waivers. 

(a)  Reasons  for  exclusions  and 
waivers.  Any  person  subject  to  the 
testing  requirements  of  this  Part  may 
request  an  exclusion  or  waiver  from 
testing  for  any  one  of  the  following 
reasons: 

(1)  Exclusions  may  be  granted  if.  fi) 
Testing  of  the  appropriate  grade  of  the 
chemical  substance  has  already  been 
carried  out,  either  analytical  testing  at 
the  lowest  LOQ  possible,  with 
appropriate  QA/QC,  or  a  well-designed 
bioassay  with  appropriate  QA/QC  or; 

(ii)  Process  and  reaction  conditions  of 
the  chemical  substance  such  that  no 
HDDs/HDFs  could  be  produced  under 
those  conditions; 

(2)  Waivers  may  be  granted  if  (i)  A 
responsible  company  official  certifies 
that  the  chemical  substance  is  produced 
only  in  quantities  of  100  kilograms  or 
less  per  year,  only  for  research  and 
development  purposes;  or 

(ii)  In  the  judgement  of  EIPA.  the  cost 
of  testing  would  drive  the  chemical 
substance  off  the  market,  or  prevent 
resumption  of  manufacture  or  import  of 
the  chemical  substance,  if  it  is  not 
currently  manufactured,  and  the 
chemical  substance  will  be  produced  so 
that  no  unreasonable  risk  will  occur  due 
to  its  manufacture,  import,  processing, 
distribution,  use,  or  disposal.  (In  this 
case,  the  manufacturer  must  submit  to 
EPA  all  data  supporting  the 
determination.) 

(iii)  Waivers  may  be  appropriately 
conditioned  with  respect  to  such  factors 
as  time  and  conditions  of  manufacture 
or  use.  The  grade  of  decabromodiphenyl 
oxide  produced  by  Dow  Chemical 
Company  (Dow)  foi  the  National 
Toxicology  Program  (NTP)  bioassay  on 
that  chemical  is  excluded  from  the 
testing  requirement  under  this  Part. 
Provided,  however,  that  this  exclusion 
will  not  apply  if  Dow  fails  to  supply  to 
EPA  within  60  days  of  the  effective  date 
of  this  section  evidence  showing  which 
grade  was  used  for  the  NTP  bioassay. 

(b)  Timing.  Exclusion  or  waiver 
requests  and  detailed  supporting  data 
must  be  submitted  to  EPA  within  60 
days  from  the  effective  date  of  this  Part 
for  persons  manufacturing,  importing  or 


processing  ■  chemical  substance  as  of 
the  date  of  ivomulgatioi^  or  60  days 
prior  to  the  date  of  resumption  of 
manufacture  or  import  for  a  chemical 
substance  produced  by  a  specrfic 
process  if  the  chemical  substance  is  not 
manufactured,  imported  or  processed  as 
of  the  date  of  promulgation. 

(c)  Publication.  Within  10  days  of 
receipt  of  any  exclusion  or  waiver 
request.  EPA  will  issue  in  the  Federal 
Register  a  notice  of  such  receipt.  EPA 
will  also  i»si»e  a  notice  of  its  decision  on 
each  exclusion  or  waiver  request  within 
60  days  of  receipt. 

(d)  Decision.  The  EPA  Director  of  the 
Office  of  Toxic  Substances  will  make 
the  decision  to  grant  or  deny  waivers  or 
exclusions. 

§  766.35    Reporting  requirements. 

(a)  Letters  of  intent,  exemption 
applications,  and  protocols — (1)  Letters 
of  Intent,  (i)  Persons  who  have 
manufactured  or  imported  chemical 
substances  listed  under  §  766.25 
between  January  1,  1984.  and  the 
effective  date  of  this  Part  are  required  to 
submit  under  §  790.45  of  this  chapter  a 
letter  of  intent  to  test  or  an  exemption 
application.  These  letters  must  be 
submitted  no  later  than  September  3. 
1987. 

(ii)  Persons  who  commence 
manufacture,  import  or  processing  of  a 
chemical  substance  listed  under  §  766.25 
that  has  not  been  manufactured, 
imported  or  processed  between  January 
1. 1984  and  the  effective  date  of  this  Part 
must  submit  under  §  790.45  of  this 
chapter,  within  60  days  after  the 
commencement  of  manufacture,  import, 
or  processing  of  the  chemical  substance, 
a  letter  of  intent  to  test  or  an  exemption 
application. 

(iii)  Persons  who  commence 
manufacture,  import  or  processing  of  a 
chemical  substance  listed  under  §  766.25 
between  the  effective  date  of  this  Part 
and  the  end  of  the  reimbursement  period 
for  that  particular  chemical  substance 
produced  by  a  specific  process  must 
submit  under  §  790.45  of  this  chapter, 
within  60  days  after  the  commencement 
of  manufacture,  import  or  processing  of 
the  chemical  substance,  a  letter  of  intent 
to  test  or  an  exemption  application. 

(2)  Protocols,  (i)  Each  person  who  is 
manufacturing  or  processing  a  chemical 
substance  listed  in  §  766.25  as  of  the 
effective  date  of  this  Part  who  submits  a 
notice  of  intent  to  test  under 
§  766.35(a)(1)  must  submit  a  protocol  for 
the  test  as  follows: 

(A)  The  protocols  for  each  chlorinated 
chemical  substance  produced  by  each 
process  to  be  tested  must  be  submitted 
to  EPA  no  later  than  12  months  after  the 
effective  date  of  this  Part. 


(B)  The  protocol  for  each  brominated 
chemical  substance  produced  by  each 
process  to  be  tested  must  be  submitted 
to  EPA  no  later  than  24  months  after  the 
effective  date  of  this  Part. 

(ii)  For  chemical  substaru^ea  produced 
by  a  specific  process  not  manufactured 
or  processed  as  of  the  effective  date  of 
this  Part,  a  person  who  begins 
manufacture  and  submits  a  notice  of 
intent  to  test  must  submit  protocols  for 
the  test  as  follows: 

(A)  Protocols  for  testing  must  be 
submitted  12  months  after  manufacture 
begins  for  chlorinated  chemical 
substarK:es. 

(B)  Protocols  for  testing  must  be 
submitted  24  months  after  manufacture 
begins  for  brominated  chemical 
substances. 

(iii)  For  persons  who  have  been 
granted  exemptions,  waivers  or 
exclusions  from  testing,  protocols  must 
be  submitted  12  months  after  expiration 
of  the  exemption,  waiver  or  exclusion 
for  chlorinated  chemical  substances, 
and  24  months  after  expiration  of  the 
exemption,  waiver  or  exclusion  for 
brominated  chemical  substances. 

(b)  Information  that  must  be 
submitted  to  EPA.  (1)  Persons  who 
manufacture  or  import  a  chemical 
substance  listed  under  §  766.25  must 
report  no  later  than  October  5, 1987  or 
90  days  after  the  person  first 
manufactures  or  imports  the  chemical 
substance,  whichever  is  later,  the  results 
of  all  existing  test  data  which  show  that 
chemical  substance  has  been  tested  for 
the  presence  of  HDDs/HDFs. 

(2)  Any  manufacturer  or  importer  of  a 
chemical  substance  listed  in  §  766.25  in 
possession  of  unpublished  health  and 
safety  studies  on  HDDs/HDFs  is 
required  to  submit  copies  of  such  studies 
to  EPA  no  later  than  October  5. 1987  or 
90  days  after  the  person  first 
manufactures  or  imports  the  chemical 
substance,  whichever  is  later.  The 
following  provisions  of  Part  716  of  this 
chapter  apply  to  submission  of  these 
studies:  §§  716.3.  716.10(a)  (1)  and  (4); 
716.20(a)  (1).  (2),  (3),  (4),  (7),  (8)  and  (10): 
716.25;  716.30:  716.35(a)  (1),  (2),  and  (4)  [if 
applicable]:  716.35  (b)  and  (c);  716.40  (a) 
and  (b);  716.50;  716.55;  and  716.60(a)(2). 

(3)  No  later  than  October  5, 1987  or  90 
days  after  the  person  first  manufactures 
or  imports  the  substance  listed  in 

§  766.25,  any  manufacturer  or  importer 
of  a  chemical  substance  listed  in 
§  766.25  must  submit  records  required  to 
be  held  under  Part  717  of  this  chapter  on 
any  HDDs/HDFs. 

(4)  Test  results,  (i)  Test  results  must 
be  reported  to  EPA  not  later  than  270 
days  after  EPA's  transmission  of 
comments  or  180  days  after  a  final 


UM  I 


21442 


Federal  Rogisler  /  Vi 


No.  lOH   /   Friday.   June  5,   19H7   /   Rules  and  Regulations 


protocol  is  submitted  to  EPA,  whichever 
is  shorter. 

(ii)  For  purposes  of  reporting  test 
results  to  F.PA.  and  for  further  reporting 
triggered  by  a  positive  test  result  under 
§  7t>6.35(c),  a  positive  test  result  is 
defined  at  $  766.3. 

(iiil  Reporting  of  test  results  must 
fuUow  procedures  set  out  in  Part  790  of 
this  chapter,  except  as  modified  in  this 
Part. 

(c)  Information  required  to  be 
submitted  to  EPA  after  submission  of  a 
positive  test  result.  (1)  Any  person  who 
submits  a  positive  test  result  for  a 
specific  chemical  substance  listed  under 
§  766.25  must  submit  to  EPA  no  later 
than  90  days  after  the  date  of 
submission  of  the  positive  test  result  the 
following: 


(i)  A  completed  form  (EPA  7910-51) 
for  that  chemical  substance.  The  form 
appears  at  paragraph  (d)(5)  of  this 
se<  tion  and  copies  are  available  from 
the  TSCA  Assistance  Office.  (TS-799). 
Office  of  Toxic  Substances. 
Environmental  Protection  Agency,  401  M 
St..  SW..  Washington.  DC.  80460.  One 
form  must  be  submitted  for  each 
chemical  substance  for  which  a  positive 
test  result  has  been  submitted. 

(ii)  Health  and  safety  studies  for  the 
chemical  substance  for  which  a  positive 
test  result  has  been  reported.  The 
following  provisions  of  Part  716  of  this 
chapter  apply  to  submission  of  these 
studies:  §S  716.3:  716.10  (a)  (1).  (2).  (3) 
and  (4):  716.20;  716.25;  716.30:  716.35(a) 
(1).  (2).  and  (4).  (if  applicable);  716.35  (b) 
and  (c):  716.40  (a)  and  (b);  716.50;  716.55; 
716.60(a)(2). 


(iii)  Copies  of  records  on  the  chemical 
substances  required  to  be  held  under 
Part  717  of  this  chapter 

(2)  If  a  positive  test  result  on  a 
chemical  substance  is  received  from  one 
person  but  not  from  others.  EPA  may 
issue  a  notice  in  the  Federal  Register 
listing  that  chemical  substance  .md 
requiring  any  person  manufacturing, 
importing  or  processing  that  chemical 
substance  who  has  not  submitted  a 
positive  test  result  to  submit  the 
information  required  in  Part  II  of  EPA 
Form  7910-51  (appearing  in  §  766.35(d)). 
Such  a  notice  will  be  published  only  if 
EPA  needs  additional  process  data  to 
make  a  determination  of  unreasonable 
risk. 

(d)  Dioxin/Furan  Reporting  Form: 
an  I  INC.  coot  ssio  »  m 
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Mark  (Xj  the  "Confidential"  box  next  to  any  subsection  you  claim  as  confidential. 


oEPA 


UmleO  Suits  tnvironmeniai  Proteclion  A^vivcy 
Washington.  DC  20460 

Dioxins/Furans  Report 


Page  1  of  6 


When  completed,  send  this  lofm  to 


Document  Control  Officer 

Office  of  Toxic  Substances,  TS-793 

US  Environmental  Protection  Agency 

401  M  Street,  SW 

Washington,  DC  20460 


form  Approved 

oiABNo    2070-0"  i: 

Aoproval  etpiiei      p  '  o  Q 


For  Agency  Use  Only 


Document  Control  Number 


DocVel  Numtjer 


Part  I  —  General  Information 


Section  A        Submitter  Identification 


1a     Person             Name  o1  authorized  official 
Submitlir>g 
Notice  


Title 


Confi- 
dential 


Company 


Mailirtg  address  (number  and  street) 


Ciiy  State,  and  ZIP  Code 


Section  B   -   Chemical  Identity  Information  /Use  a  separate  form  for  each  chemical  reported) 


Mark  (Xj  the  "Confidential  box  next  to  any  subsection  you  claim  as  confidential 


1 .      Chemical  narr>e  and  CAS  Registry  Numtier 


Part  II  —  Process  and  Release  Information 


Section  A  —  Flow  Diagram 


Mark  (XJ  the  "Confidential"  box  next  to  any  subsection  you  claim  as  conlidential. 


Complete  ttiis  section  for  each  unit  process  Provide  a  general  process  block  flow  diagram  that  identifies  major  unit 
operations  and  treatment  processes  and  indicate  the  types  and  points  of  release  of  byproducts  and  residuals  (See 
example  I  attached  j 

(1)  Include  intermediates,  coproducts  and  byproducts  produced  by  the  process 

(2)  Proide  a  block  for  each  major  unit  operation  (e  g ,  reactor,  washer,  filtration,  air  emission  control,  aeration  lagoon 
etc  J  in  the  production  process  and  in  the  residuals  management  process 

(3)  Identity  process  input  such  as  raw  materials,  reagents,  and  solvents  by  chemical  or  common  name  and  CAS  numt)er 
and  indicate  the  point  of  introduction  with  arrows 

(4)  For  each  unit  operation  m  which  the  temperature  is  not  ambient,  specify  temperature  or  temperature  range  in  each 
block  of  the  flow  diagram. 

(5)  Specify  operai  ing  pressure  or  pressure  range  in  each  block  of  the  flow  diagram  for  each  unit  operation  in  which  the 
pressure  is  not  atmospheric 

(6)  Identify  the  composition  of  the  reaction  vessel  wherever  one  is  used  (e  g .  stainless  steel,  glasslinedj 

(7)  Number  all  points  in  the  flow  diagram  from  which  the  chemical  substance  will  be  released  into  the  environment 
(See  example  I) 

1 I  Maft  (»)  it^is  t>o»  if  you  attach  a  continuation   sheet ______^^_______________^__^^___^ 


■"P^  r  .rin  7710  '•I  '*>  «<«•• 


UM  I 


rXAMPLE   I   -   PROCESS   BIOCK   Fl  OW  DIAGRAM 
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Section  B  —  Environmental  Release  and  Disposal 

VcH,  must  make  »»p»raie  cooLoennaiit*  claims  to>  the  teieas*  nomt>ei  aoo  me  amouni  ot  ihe  subsiance  reteased  and  other  rete«s«  and  disootai 
infofmaiKvi   Merk(^;l^«    Contpdential    txj«  n«it  lo  each  iiem  you  ciaiT- as  confidential                                                                                      ^^ 
.(1)   —  f  niec  if>e  number  ol  each  release  pomi  KJeni.(.ed  m  the  process  de»cription.  part  11,  Seciion  A 

(2)  —  estimate  the  amourii  ol  thechem^ai  sut>siance  reieaspd  fl.recliy  lolh«er>vironmeni  or  >r\\ocon\rotttct\no*oatlinko/d»yOfko/bslcttl 

(3)  —  M»»l.  («)ihu  ccnunin  it  enif.es  in  coiumns  |1 )  arxl   or  (2l  are  confcteniiBl 

(4)  —  kJemity  the  rrveOia  lair  land  or  '^aiei i  to  w^ich  ihe  suCstance  wn  be  re^easKd  Irom  me  release  poini 

(5)  —  Describe  control  lechrvoioav  iiany  mai  ^.iibe  oseoio  imii  tr>«  reieait  or  irve  &ubsi8r>ceioihe»nv»foomeni.Fo»ret«»»«idi»Bo««dc)ton 

larv)  characteriie  the  disposal  rneihod                                                                                                                                .    .           , 

(6)  —  Marti  U)  this  column  i(  entries  in  columns  (4)  and/df  (5)  »re  confidential                                                                                                               I 

(7)  —  ijeniity  ihe  Oesimaiionis,  jl  releases  to  water 

Ret««S«                  Arnownl  ol  »ub«UrK4                    C<HV»t                       M*Ova  or 
Nu/T>t>»r  ;                            >«•«»•<]                              dentiel                    r»>«M« 

'■''                          ':.                          iji                   1^/ 

Control  lechnotogv 

Co«^. 
Oemiei 

It, 
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Part  III        Production.  Import,  and  Use  Information 

Mark  l>J  Ihe    Conlxiential    but  next  to  ^n,  j»m  ,<>c  c/^'t-  as  cottt'Or^'^ml 

1        Production  volum*  -  Report  the  production  volume  dunng  the  pest  1  2  mopihi  nt  pr  xiuc  on    Aiso  repon  the  m««imum 

production  volume  for  any  consecutive  1 2  month  period  dur«n(|  the  paM  3  yMrt  ot  production                                                               ^ 

Confi 
Uemiel 

Past  12momh  produclion  fkg/yeat) 

■1        1 

2       Ute  Information  —  You  must  make  separate  conddentialily  claims  tor  the  description  o«  the  cateflory  ot  use.  the  parpen:  alpraUuci  on 
volume  devoted  lo  each  caiegory,  the  formulation  o(  Ihe  substance,  and  other  use  information  Mark  (x)  the    Confidential"  box  next  to  any 
Item  you  claim  as  contidential 

(1 )  —  D«»cttb«  »^ti-r^  category  of  use  of  the  chemical  subatanca  by  function  and  application. 

(2)  —  Mark  (x)  this  column  if  entry  in  column  (1 1  is  confidential 

(3)  —  Ettimau  itw  parcent  at  UM»i  i>«o«J«ci<on  tor  ti>«  pest  3  r»>»'^  rifv"'i-<i  to  aacti  category  of  use 
(4)—   Mark  (x)  this  column  .1  entry  ,n  column  (3)  IS  confidential 

(5)  _  Estimate  tie  percent  of  the  substance  as  formulated  m  mixtures  suspensions,  emulsions,  solutions,  or  gels  as  manufactured 

lor  commercial  purpose*  at  sites  under  your  control  associated  with  each  category  of  use 

(6)  —  Mark  (x|  this  column  if  entry  in  column  (5)  is  confidential 

(7)  —  Maili  (X)  v»tiettier  tne  use  is  siie-limited.  industrial.  comiT>ercial,  or  consumer  Mark  more  than  on*  column  if  appropriate. 

(8)  —  Mark  (x|  this  column  if  entries  in  column  (7)  are  confidential 

UHd<)  the  InftructKjnt  Manual  for  examples 

Category  of  use 

Coofi 
<t«nttal 

(2) 

Production 
(ptrcentj 

13) 

Confi 
dantial 

14) 

Formulation 
Iperctnl) 

(5) 

Confi- 
d«fiti«l 

(6) 

Mark  imj  appropriate  co'urrt/m/ 
(71 

Cont. 
dentiai 

(8) 

Site- 
limited 

Indus- 
trial 

Com- 
mercial 

Con- 
sumer 

• 

1 1  Mafk  |x)  ihis  box  if  you  attach  a  continuation  sheet 

3.      Hazard  Informatton  —             Include  m  the  nonce  a  copy  or  reasonable  facsimile  of  any  hazard  warning  statement,  label. 

material  safety  data  sheet,  or  other  information  which  will  t>e  provided  to  ar»v  person  regarding 
protective  eouipmeni  or  practices  tor  Ihe  safe  handling,  transport,  use.  ot  di&posal  of  Ihe  new 
chemical  substance  List  in  p«<l  IV  any  hazard  information  yuu  include 

Page  6  of  6 

4       Occupational  Exposure  -   fou  musi  ii.a^fc  ini^ime  conliOent.aUly  claim*  lew  W\e  <teiciipl«>n  ol  wo'kei  aciiv.i*.  phys^^ai  form  of  lf>e 
substarxes  numbei  ol  worke'S  exposed  and  duration  of  activity  Mark  (x|  the    Confidential    box  next  to  any  item  you  claim  as  confidential 

(1)  -    Oescnbciheactivitiesinwhichworkersmaybeexposedto            (5)—  Estimate  the  maximum  number  of  workers  involved  m 

the   chemical    substance    Include   activities   in   which                       each  activity 

workers  wear  proiecuve  equipment                                                   (6)  —  Mark  (x|  this  column  if  entry  in  column  (S)  is  confidential 

(2)  —   Mark  ix)  this  column  if  entry  in  column  (1 )  is  confidential             (7)and)6|  —  Estimate  lf>e  maximum  duration  of  the  activity  tor 

(3)  —   Ind  caie  the  physical  !orm(s)of  the  chemical  substance  at                                     any  worker  in  hours  per  day  and  days  per  year 

the  t.r-ie  o(  exposure                                                                               (9)  —  Mark  (x|  this  column  if  eniries  in  column  (7)  ana  or  (8i  are 

(4)  —   Mark  IX)  this  column  if  entry  in  column  (3l  is  confidential                          confidential 

Worker  Activtty 

Confi- 
dential 

12) 

Physical 
Forms 

(3) 

Confi 
dential 

14) 

Maximum  number 
(51 

Confi- 
dential 

16) 

Corfi 

dantial 
(9) 

Hrs/day 
(7) 

Days/yr 
(8) 

I — !  Mark  (x!  ih,s  box  if  you  attach  a  continuation  sheet 

tPA  Form  7710  51  |9  86) 


tPA  F(HrT^  7710  bl  ,S  86) 
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Part  IV       List  of  Attachments 


Allac^  cooiina»iK)o  sh««is  lo<  s«ciK>ns  of  i^»?  lo.m  «od  opiK>»i»l  .nfo»m8t.on  ifief  Ih.s  p»«e  Cieaf^  •oeni.ty  ir>e  anacrirwni  srx)  tt.e 
»eciK>n  of  lh«  (wm  to  wtxcti  il  retjt»s.  i<  »pi>»opf  .ale  Numbet  coos^uHvety  lh«  pa^M  o«  the  •n»cHm«nt»  to  colomn  (2)  below,  enter  the 
inclutfve  p«9«  nombef  t  o<  each  •tiacbment 

Mark  (■)  the  ConlKJential  boi  nem  to  any  ail»chm«oi  name  you  claim  as  coo«Klent.al  Read  lt>e  (n.iriK  tK)r..  Manual  (of  guKjance  on 
how  to  claim  any  mlcmaiion  m  an  atiacfimcni  as  conlKJential 


Anachment  nama 


Atiachmeni 
pa^e  numbers 

i2t 


Coot" 
dantiaJ 

i3) 


D  Mar*  (x)  this  bo»  i<  voo  anacb  a  continuation  sheet  Enter  the  aitachmcm  name  arxi 


Certification 
I  certify  that  to  the  best  of  my  knowletkj'-  .md  belief 

1  The  company  named  in  part  I,  section  A.  subsection  la  of  this  form  manufactufes.  imports,  or  proceses, 
other  than  m  small  quantities  for  research  purposes,  the  substance  identified  m  pan  I,  section  B 

2  All  information  provided  in  this  notice  is  complete  and  truthful  as  of  the  date  of  submission 


Signature  of  aulhoriied  official 


Sigrwture  ol  agent  (il  tpt>itcat>le) 


Date 


Date 


Confi 
dennel 


Confi 

<J*fTt**l 


General  I 
EPA  Form  7710-51, 

You  must  provide  alt  information  requested  m  this  form  to 
the  extent  that  it  is  known  to  or  reasonably  ascertainable 
by  you 

Part  I  —  General  Information 

You  must  provide  the  chemical  identity  of  the  chemical 
substance  reported  on,  even  if  you  claim  the  identity  as 
confidential 

Part  II  —  Process  and  Release  Information 

You  may  need  additional  copies  of  part  II.  sections  A  and  B 
if  there  are  several  manufacture  operations  that  you  will 
describe  m  the  form.  You  should  reproduce  these  sec- 
tions as  needed. 

Part  III  —  Production,  Import,  and  Use  Information 

You  must  provide  production  volume,  percent  of  produc- 
tion used  for  each  use  category,  and  whether  use  is 
industrial,  commercial  or  consumer.  Also  included  is  a 
copy  of  any  hazard  warning  and  a  report  of  occupational 
exposure  Copies  may  be  made  of  any  part  of  the  form  if 
additional  space  is  needed. 

Part  IV  —  List  of  Attachments 

You  should  attach  additional  sheets  if  you  do  not  have 
enough  space  on  the  form  to  answer  a  question  fully.  In 
part  IV.  list  all  attachments  you  include  with  the  form 

Optional  Information 

You  may  include  with  the  form  any  information  that  you 
want  EPA  to  consider  in  evaluating  the  substance 

Confidentiality  Claims 

You  may  claim  any  information  in  this  form  as  confiden- 
tial To  assert  a  claim  on  the  form,  mark  (x)  the  "Confi den 
tial  '  box  next  to  the  information  that  you  claim  as  confi- 
dential   To  assert  a  claim  in  an  attachment,  circle  or 
bracket  the  information  you  claim  as  confidential. 

A    Ger»eral  Instructions 

Complete  the  form  using  a  typewriter  or  by  printing  legi- 
bly in  black  ink  All  information  must  be  in  English  Pro- 
vide all  information  requested  on  the  form  to  the  extent 
that  you  know  or  can  reasonably  ascertain  it  You  may 
attach  continuation  sheets  to  any  subsection  or  item  on 
the  form  fvlark  (x)  the  appropriate  box  on  the  form  if  you 
attach  continuation  sheets 

The  use  of  the  term  "manufacture'  m  this  form  includes 
both  manufacture  and  import  IVIanufacturers  and  impor- 
ters must  fully  comply  with  the  information  requirements 
set  forth  in  the  Polyhalogenated  Dibenzo  p-dioxins/ 
Diben?ofurans  Testing  and  Reporting  Requirements 
Rule  However,  importers  are  not  required  to  submit  any 
data  under  section  8(aj  of  TSCA  which  relates  solely  to 
exposure  to  humans  or  the  environment  outside  the  Uni- 
ted States 

Anv  manufacturer  or  importer  using  this  form  may  pho- 
tocopy the  form  sections  of  the  form,  or  these  instruc- 
tions as  frequently  as  needed. 
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nstructions 
Dioxins/Furans  Report 

B.  Certification 

The  official  named  in  Part  I,  section  A  of  the  form,  as  the 
person  submitting  the  notice,  must  sign  the  certification 
on  page  6  of  the  form  This  official  is  responsible  for  the 
truth  and  accuracy  of  each  statement  m  the  certification. 

C    Asserting  Confidentiality  Claims 

A  manufacturer  or  importer  may  assert  a  claim  of  confi- 
dentiality for  any  information  submitted  to  EPA  on  this 
form  To  assert  confidentiality  claims  for  specific  informa- 
tion on  the  form  (eg.  submitter  identity,  process  data,  or 
use  information),  mark  (x)  in  the  Confidential"  box  on  the 
form  located  to  the  right  of  the  information.  Marking 
these  boxes  will  provide  a  quick  reference  for  EPA  to 
determine  what  information  is  confidential,  thus  aiding 
proper  treatment  of  confidential  business  information. 

Part  I  —  General  Information 

Section  A  —  Submitter  Identification 

Person  submitting  notice  —  Enter  information  on  the 
official  who  signed  the  general  certification  on  page  6 

Section  B  —  Chemical  Identity  Information 

Chemical  Name  and  CAS  Registry  Number  —  List  the 
common  name  and  Chemical  Abstracts  Registry  number, 
if  available  for  the  chemical  on  which  you  are  reporting. 

II.  Process  and  Release  Information 

Section  A  —  Flow  Diagram  ' 

Flow  diagram  —  Submit  a  block  flow  diagram  for  each 
major  unit  operation  and  treatment  process  involved  in 
manufacturing  the  chemical  on  which  you  are  reporting. 
include  the  following  information: 

(1)  identify  the  product  process,  and  chemical  interme- 
diates, coproducts  and  byproducts  produced  by  the 
process; 

(2)  provide  a  block  for  each  major  unit  operation  (eg, 
reactor,  washer,  filtration,  air  emission  control,  aera- 
tion lagoon,  etc  )  m  the  production  process  and  in  the 
residuals  management  process; 

(3)  identify  all  process  input  such  as  raw  materials, 
reagents,  solvents,  etc  by  chemical  or  common  name 
and  CAS  number,  and  indicate  the  point  of  introduc- 
tion with  arrows; 

(4)  for  each  unit  operation  in  which  the  temperature  is 
not  ambient,  specify  temperature  or  temperature 
range  in  each  block  of  the  flow  diagram; 

(5)  specify  operating  pressure  or  pressure  range  in 
each  block  of  the  flow  diagram  for  each  unit  operation 
in  which  pressure  is  not  atmospheric, 

(6)  identify  the  composition  of  the  reaction  vessel 
wherever  one  is  used, 

(7)  number  all  points  in  the  flow  diagram  from  which 
the  chemical  substance  will  be  released  into  the  envir- 
onment. See  the  example  provided. 
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Section  B  -  Environmental  Release  and  Disposal 
Column  (1)—  For  each  release  point  indicated  m  the  flow 
diagram  (part  II,  section  A),  enter  the  corresponding 
number. 

Column  (2)  —  Estimate  the  amount  of  the  chemical  (m 
kg/day  for  continuous  operations  or  kg/batch  for  batch 
operations)  that  will  be  released  from  the  release  point 
before  entering  control  technoloqy  R.ise  your  estimate 
on  your  maximum  1  2  month  production  volume. 

Column  (4)  —  Enter  the  medium  (air,  water,  land)  into 
which  the  release  stream  discharges  (whether  or  not 

control  technology  is  used) 

Column  (5)  —  For  releases  to  the  air  and  water,  describe 
the  type  of  technology  used  to  control  the  release  of  the 
chemical.  Examples  of  control  technoloq'es  include  car- 
bon filter,  scrubber,  and  biological  treatment  (primary, 
secondary,  etc  )  Give  as  complete  a  description  as  possi- 
ble Enter  none"  if  nocontrol  technology  is  usedandthe 
substance  is  released  directly  to  the  environment.  For 
disposal  on  land,  describe  the  landfill  site  construction 
(including  Imers)  and  handling  procedures.  Describe 
landfill  containers. 

Column  (7)  —  Mark  (x)  the  appropriate  box  and/or  specify 
other  destinations  of  water  releases. 

Columns  (31  and (6)  —  Note  that  you  must  make  separate 
confidentiality  claims  for  the  release  number  and  amount 
of  chemical  substance  released  and  other  release  and 
disposal  information 

Part  III  —  Production.  Import,  and  Use  Information 
A.  Production  Information 

Production  volume  —  Report  the  production  volume  for 
the  past  1  2  months  of  production  Also  report  the  maxi- 
mum production  volume  for  any  consecutive  12month 
period  during  the  past  3  years  of  manufacture  Provide 
this  information  m  kilograms  Include  m  your  report  the 
amounts  produced  by  persons  under  contract  to  you  If 
part  of  the  amount  manufactured  is  for  export,  include 
this  amount  in  your  reports 
B    Use  Information 

Column  (1)  —  Identify  each  possible  category  of  use  of  the 
chemical  substance  by  describing  as  function  and  appii 
cation.  "Function  '  is  related  to  the  inherent  physical  and 
chemical  properties  of  the  substance  (e  g  ,  degreaser, 
catalyst,  plasticizer,  ultraviolet  absorber)  Application 
refers  to  the  use  of  the  substance  in  particular  processes 
or  products  (e  g  ,  a  degreaser  may  be  used  tor  cleaning  of 
fabricated  metal  parts)  Following  are  some  examples  of 
how  you  should  describe  categoi  les  of  use 

°   a  disperse  dye  carrier  for  finishing  polyester  fibers 
°    a  cross-linking  agent  for  epoxy-like  coatings  for  metal 

surfaces 
°    a  flame  retardant  for  surface  application  on  cotton 

apparel,  textile  home  furnishings,  and  exterior  canvas 

products 
°   a  surfactant  in  automobile  spray  wax 
°    a  colorant  for  paper  and  other  cellulosics 

Column  (3)  —  Report  the  percent  of  the  total  production 
volume  during  the  past  1 2  months  manufactured  for  each 
category  of  use. 


Column  15}  —  Estimate  the  weight  percent  of  the  chemi- 
cal substance  contained  in  any  formulated  mixture,  sus- 
pension, emulsion,  solution,  or  gel  associated  with  each 
category  of  use  as  manufactured  for  commercial  pur- 
poses at  sites  under  yuur  control  Where  the  substance  is 
distributed  from  your  site  neat,  enter  N/A  for  not 
applicable 

For  example: 


Category  of  Use 

Cross  linking  agent 
(or  epoxy  type 
coatings  (or  metal 
surfaces 

Flame  retardant  (or 
cotton  apparel 

Surfactant  in 
automofciie 
spray  wax 

Colofant  (Of  paper 
and  other 
cellulosics 


Formulated  Pro- 
duct s« 
Manufactured 

none,  distributed 
neat 


none,  distributed 
neat 

spray  auto  wax 
(suspension) 


Percent  of  Chem- 
ical Substance 

N/A 


N/A 


colorant  (solution)         &5 


Column  (7)  —  Mark  (x)  to  indicate  if  the  category  of  use  is 
site-limited  Also  mark  (x)  to  indicate  whether  the  use  is 
for  industrial,  commercial,  and/ or  consumer  use  as 
defined  below  Mark  more  than  one  box,  if  appropriate 
For  example,  a  surfactant  m  an  automobile  wax  may  have 
a  consumer  use  in  liquid  wax,  a  commercial  use  m  auto 
washes,  and  an  industrial  use  by  automobile  manu- 
facturers 

Site  limited  The  substance  is  used  only  on  the  contig- 
uous property  unit  where  it  is  manufactured  and  not 
intentionally  distributed  outside  that  site  except  for  waste 

disposal  This  includes  all  factories,  storage  space,  and 
warehouses  at  the  site  An  example  would  be  an  inter- 
mediate which  IS  further  reacted  on  site  to  produce  a 
chemical  product. 

Industrial  The  chemical  substance  or  products  containing 
the  substance  are  used  only  at  the  site  of  other  manufac- 
turers or  processors,  e  g  ,  textile  dyeing,  paint  formula- 
tion, use  of  a  resin  to  manufacture  an  article 

Commercial  The  chemical  substance  or  products  con- 
taining the  substance  are  used  by  a  commercial  enter 
prise  providing  a  consumer  service,  e  g  ,  use  by  commer- 
cial dry  cleaning  establishments,  use  by  painting 
contractors,  or  use  by  roofers  in  commercial  buOding 
construction 

Consumer  The  chemical  substance  or  products  contain- 
ing the  substance  are  used  by  private  individuals  in  or 
around  a  residence,  or  during  recreation,  or  for  any  other 
personal  use  or  enjoyment,  e  g  .  automotive  polish,  dyed 
wearing  apparel,  household  cleaners,  etc 

Columns  (21.  (4).  (6).  (8)  -  Note  that  you  must  make 
separate  confidentiality  claims  for  the  description  of  the 
category  of  use,  the  percent  of  production  devoted  to  each 
category,  and  other  use  information  The  information  in 
this  section  is  used  to  evaluate  potential  exposure  of  the 
chemical  If  you  wish  to  provide  any  additional  informa- 
tion which  would  assist  in  this  analysis,  it  may  be  submit- 
ted as  optional  information.  T 
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C   Hazard  Information 

Include  with  the  form  a  copy  or  reasonable  facsimile  of 
any  hazard  warning  statement,  label,  material  safety  data 
sheet,  or  other  information  which  is  provided  to  any  per- 
son regarding  protective  equipment  or  practices  for  the 
safe  transport,  use  or  disposal  of  the  chemical.  Identify 
any  copies  of  hazard  information  or  warnings  that  you 
attach  in  Part  IV,  List  of  Attachments 

D.  Occupational  Exposure  Information 

Column  (1)  —  Describe  each  specific  activity  in  the  opera- 
tion during  which  workers  may  be  exposed  to  the  chemi- 
cal Such  activities  may  include  charging  reactor  vessels, 
sampling  for  quality  control,  transferring  materials  from 
one  work  area  to  another,  drumming,  bulk  loading,  chang- 
ing filters,  and  cleaning  equipment  Activities  must  be 
described  even  if  workers  wear  protective  equipment  or 
clothing  (Recommended  protective  equipment  should  be 
included  as  part  of  Hazard  Information) 

Column  (3)  —  Indicate  the  physical  form  of  the  substance 
at  the  time  of  exposure,  eg  ,  solid  (crystals,  granules, 
powder,  dust),  liquid  (solution,  paste,  slurry,  emulsion, 
mist,  spray),  gas  (vapor,  fume),  even  if  workers  wear  pro- 
tective equipment. 

Column  (5)  —  Report  the  maximum  number  of  workers 
involved  m  each  specific  activity,  based  on  the  reported 
maximum  12-month  production  volume 

Column  (7)  —  Enter  the  maximum  duration  that  any  one 
worker  will  engage  m  the  activity  m  hours/day,  e.g.,  8 
hours/day 

Column  (8)  —  Enter  the  maximum  duration  that  any  one 
worker  will  engage  m  the  activity  in  days/year,  based  on 
the  reported  maximum  production  volume,  e.g.,  200 
days/year 

Columns  (2).  (4).  (6).  (9)  —  Note  that  you  must  make 
separate  confidentiality  claims  for  the  description  of 
worker  activity,  physical  form  of  the  chemical,  number  of 
workers^kposed,  and  duration  of  exposure. 

Part  IV  —  List  of  Attachments 

Attach  any  continuation  sheets  for  sections  of  the  form 
and  any  optional  information,  after  the  last  page  of  the 
form  Clearly  identify  the  attachment  and  the  section  to 
which  It  relates.  Number  consecutively  the  pages  of  the 
attachments  Enter  the  total  number  of  pages  in  the  form 
on  the  last  line  of  the  List  of  Attachments  Mark  (x)  the 
"Confidential"  box  next  to  any  attachment  you  claim  as 
confidential  See  the  section  of  these  instructions  titled 
Confidentiality  for  guidance  on  claiming  any  information 
confidential 
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(e)  Information  collection 
requirements  under  this  section 
approved  by  0MB  are  as  follows: 


Pvagra(»i  undo  |  766.39 


(bMD 

(bM2) 

(b)(3) 

(b)(4)(ii).... 

(cHIKi) 

(CM1M«) — 

(CKIK") 


OMB 
control  f«o 


2070-OOM 
2070-0004 
2070-0017 
2070-0054 
2070-0054 
2070-0004 
2070-0017 


§  766  38     Beportlnfl  on  pf«cur«or  chemical 
substance*. 

(a)  Identification  of  precursor 
chemical  substances.  Precursor 
chemical  substances  are  produced  under 
conditions  that  will  not  yield  HDDs  and 
HDFs,  but  their  molecular  structure  is 
conducive  to  HDD/HDF  formation 
under  favorable  reaction  conditions 
when  they  are  used  to  produce  other 
chemicals  or  products.  The  following 
precursor  chemical  substances  are 
identified  by  Chemical  Abstract  Service 
(CAS)  number  and  name. 


CASNa 


85-22-3 
87-61-6 
87-84-3  . . 

89-61-2 

eft-64-S 

B9-69-0 

92-04-6     . 

94-74-6    . 

94-61-6 

95-50-1   .. 

96-56-7  .. 

95-57-6 

95-66-5 

95-94-3 

97-50-7  . 

90-30-9 

99-64-7 

106-4ft-7 

106-70-3. 

106-66-1 

106-90-7 

117-16-0 

120-42-1 

94S-S1-6 

350-30-1 

615-67-6 

626-39-1 

827-94-1 


Cwnwal  nam* 


1 .2.3- Tncfi*xob«nMn« 

1 .2.3.4.5-P«nUt>rt)rT>o-»^«o«K»claf>»»an« 

1 ,4-OieWo»o-2-n«TOt>«a«« 
4O*)f0-2  n*oo'<»«< 

2.4,5-TnctMO'on«<rt)t)g«l»«l 
20*xo<  c>n»o¥0»i»w4. 
A-CNOKyo  ICKIXV  •c«DC  •rxl 

4-<2■M•t^y«  *  ^  ntcwtxj'wvjryi  tx.tv'»  «  »i 

o-Bramotihanoi 

<hCNofO()ft*'iol 

4.Ct*)rof««0CCir«i 

1 .2.4.5- T««r«ctw»'«ir«r« 

5-CNoro-2.4-(*m«lfK)J>«n*r» 

2.6-Dic»ilofO-4-<i«o«*». 

1 .2-OicWoro-4-/»lrot)»il«wi 

p-Oictilorobanzara 

1 ,3.5-Tne»*oro«>«n»n« 

Bra«notMnz«na 

ChtoratMnzane 

)_2.4,5-T««r»C»*J«>-3  nrtniWfi.'w* 

1 ,2.4-Tnch(orob»nMne 

o-CtwrotluorotMnzene 

3-Chto«)-4-(luoron*fot>er.-f>'>« 

ChkxoftydroquinooB 

1 .3.5-Tr*fomob*nier>« 

2.6-Oibnxno-4-nitro*n*n«. 


(b)  Persons  required  to  report.  All 
persons  who  manufacture  or  import  a 
chemical  product  produced  using  any  of 
the  chemical  substances  listed  in 
paragraph  (a)  of  this  section  as 
feedstocks  or  intermediates  must  report 


no  later  than  September  »  1987  Smafi 
manufacturers  aad  tho8«  manufattunrs 
and  importer*  who  produce  the 
precursor  chemical  substance-s  in 
quantities  of  100  kilograms  or  less  per 
yenr  only  for  research  and  development 
purposes  are  not  required  to  report 
under  this  section 

(c)  Data  to  be  rf ported.  Manuidctwrers 
and  importers  of  tJicmical  products 
made  from  prfcursor  i.hrmical 
substances  idfntifu'd  m  paragraph  (a)  of 
this  sectiim  must  report  prou'ss  and 
reaction  condition  data  on  F^art  U  of 
form  Hl'A  7910-51  (appearuig  at 
§  7bt)  .t.^td)  for  each  su(  h  chemical 
product-  A  separate  form  Ki'A  7910-51 
must  be  submitted  for  each  chemical 
product  reported,  and  the  precursor 
chemical  substance  used  must  be 
identified  .Ml  forms  must  be  submitted 
to  EPA  no  later  than  September  29.1967. 

(Approved  by  the  OfFice  df  Mdn,ivetncni  wnd 
DudtJPt  undwr  control  number  .;07C>- -0064 . ). 
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DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization 
Service 

J  INS  Number    lO  30-871 

Immigration  Reform  and  Control  Act, 
Notice  to  Employers 

AGENCY:  Immigration  and  Naturalization 
Service,  Justice. 
action:  Notice. 

summary:  The  purpose  of  this  notice  is 
to  provide  the  public  with  the  materials 
that  the  Immigration  and  Naturalization 
Service  (INS)  has  developed  for 
employers  to  comply  with  the  employer 
sanctions  provisions  of  the  Immigration 
Reform  and  Control  Act  of  1986  (Pub.  L. 
No.  99-603).  Enforcement  of  the 
employer  sanctions  provisions  of  the 
Immigration  Reform  and  Control  Act 
(IRCA)  is  statutorily  mandated  to  begin 
on  June  1, 1987.  Contained  in  this  notice 
are  the  "Employment  Eligibility 
Verification  Form  I-9k."  which  is  to  be 
used  by  employers  to  verify  the 
employment  eligibility  of  employees 
hired  after  November  6, 1986,  and  the  M- 
274  "Handbook  for  Employers"  which 
provides  employers  with  step-by-step 
instructions  on  how  to  complete  the 
Form  1-9  and  other  information 
regarding  compliance  with  the  new 
immigration  law. 

FOR  FURTHER  INFORMATION  CONTACT: 

v\.i,url)   C.i.iiii.i:;   !)<;iu:;  Assistant 
Commissioner,  Investigations  Division, 
Immigration  and  Naturalization  Service. 
425  1  Street,  NW..  Washington.  DC 
20536.  Telephone:  (202)  633-2997. 


SUPPLEMCIfTARY  INFORMATION:  I.NS  ha« 

worked  with  many  labor  and 
employment  organizations,  the  Congress 
and  others  to  design  and  produce  the 
Form  1-9  and  the  M-274  HandlKiok  fnr 
Employers.  The  Form  1-9  ret  nveil  f;n,d 
approval  from  the  Office  of  M.inHKem«»nt 
and  Budget  under  control  nuniher  1115- 
0136.  The  Form  1-9  and  the  HHndhook 
will  be  widely  distributed  in  the  coming 
weeks  and  thereafter.  Both  are  availdble 
at  INS  and  Government  Printing  ofrires 
across  the  country.  During  the  month  of 
June  and  in  early  July,  the  Handbook 
(Which  contains  copies  of  the  Form  1-9 
and  instructions  for  completion  of  thf 
Form  1-9)  will  be  mailed  to  6,6H0,894 
employers  who  have  withheld  taxes  for 
their  employees.  Copies  of  the  Form  1-9 
and  the  Handbook  have  been  made 
available  to  many  trade,  labor,  and 
business  associations  and  organizations 
who  will  also  be  distributing  these 
materials  to  the  public.  The  Form  1-9 
may  be  purchased  in  bulk  from  the 
Superintendent  of  Documents.  U.S. 
Government  Printing  Office  (GPO), 
Washington.  DC  20402.  Tel.  (202)  783- 
3238  or  any  GPO  bookstore.  Both  the 
Form  1-9  and  the  Handbook  for 
Employers  may  be  reproduced  or 
reprinted. 

INS  has  developed  a  phase-in 
enforcement  policy  that  it  believes 
conforms  with  the  congressional  intent 
of  the  legislation  and  will  encourage 
employers  to  voluntarily  comply  with 
the  new  employer  sanctions  law  In  light 
of  this  phase-in  approach.  INS  will  not 
issue  any  written  citations  or  take  any 
other  enforcement  action,  beyond 
informational  and  educational  activities. 


during  the  month  of  June.  Exceptions  to 
this  policy  will  only  be  made  in  the  case 
of  blatant  violators.  During  the  one-year 
citation  period  established  under  IRCA 
(June  1,  1987-May  31.  1988),  citations 
will  only  be  issued  after  "informational 
contacts"  have  been  made  and  it  is 
established  that  employers  have 
received  information  concerning  their 
new  responsibilities  and  are  found  out 
of  compliance.  This  additional  step. 
prior  to  the  issuance  of  citations,  will 
pmvide  every  employer  in  the  country  a 
reasonable  opportunity  to  comply  with 
IRCA.  Exceptions  to  this  phase-in 
enforcement  policy  will  be  made  only  in 
cases  where  employers  exhibit  a 
wanton  disregard  for  the  law. 

Final  rules  implementing  IRCA  are 
located  in  the  Code  of  Federal 
Regulations  in  Title  8.  Part  274a  and 
were  published  in  the  Federal  Register 
on  May  1.  1987,  52  FR  16216.  The  Form  I- 
9  contained  in  this  notice  is  the  finalized 
version  and  should  be  used  for 
verifications  performed  after  the  date  of 
this  publication.  As  stated  in  the 
"Supplementary  Information"  of  the 
aforementioned  final  regulations  on 
employer  sanctions.  INS  will  accept 
verifications  previously  performed  on 
the  version  of  the  Form  1-9  published  for 
comment  with  the  proposed  rule  (52  FR 
8762.  March  19, 1987)  or  the  version  of 
the  Form  1-9  published  in  Brochure  for 
Employers  (52  FR  11567.  April  9, 1987). 

Dated:  May  28,  1987. 
Mark  W.  Evervon. 
Executive  Associate  Commissioner, 
Immigration  and  Naturalization  Service. 

MU.INO  COOC  44tO-1(M« 


U.S.  Department  of  Justice 

Immigration  and  Naturalization  Service 
425  I  Street.  ^'W 
Washington.  DC  20536 
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Orr*cial  Business 
Prtuliy  fof  PnvMc 


UseJMO 


M274  (54(7) 


Handbook  for  Employers 

Instructions  for  Completing  Form  1-9 

( EnployniefU  Eligibility  Verification  Fonn) 


^ 


To  American  Employers:  ' 

When  the  Congress  passed  and  the  President  signed  into  law  the  Immigration  Reform  and 
Control  Act  of  1986,  the  result  was  the  first  major  revision  of  America's  immigration  laws  in 
decades.  The  new  law  seeks  to  preserve  jobs  for  those  who  are  legally  entitled  to  them: 
American  ciuzens  and  aliens  who  are  authonzed  to  work  in  our  country. 

The  Immigration  and  Naturalization  Service  is  responsible  for  implementing  this  new  law. 
Public  cooperation  is  crucial  to  the  success  of  this  national  effort. 

Put  briefly,  the  law  says  that  you  should  hire  only  American  citizens  and  aliens  who  are 
authorized  to  work  in  the  United  States.  You  will  need  to  verify  employment  eligibility  of 
anyone  hired  after  November  6,  1986,  and  complete  and  retain  a  one-page  form  (1-9) 
contained  in  this  handbook. 

We  have  worked  to  make  the  process  as  simple  as  possible.  This  handbook  provides  a  step- 
by-step  explanation  of  what  you  must  do.  We  hope  you  will  find  it  helpful. 

All  Americans  stand  to  benefit  from  the  successful  implementation  of  the  Immigration  Reform 
and  Control  Act.  We  seek  your  cooperation. 


S       9lc£a 


Alan  C.  Nelson 

Commissioner 

U.S.  Immigration  and  Naturalization  Service 


V 


>i1»- 


J«*.:3"^ 


UM  I 
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Contents 


This  Handbotik  is  diviikd  into  nin€  parts: 

Part  One— why  employers  must  verify  employment 

eligibility.  See  paf^e  I . 

Part  Two — when  you  must  complete  Form  1-9.  See 

F'art  1  hr«<— step-by-stcp  process  of  filling  out  a 

Form  1-9.  See  page  2. 

Part  Four — unlawful  discrimination  practices.  See 

pane  5 

Part  Five— information  on  prohibited  practices  and 

penalties.  See  page  5. 

Part  Six — timetable  for  impiciiK mmp  the  new  immi- 

gratKMi  law   See  page  6. 

Part  Seven — information  for  recruiters  and  referrers 

for  a  fee.  See  page  7. 

Part  Finht — questions  and  ansurrs  abiHJt  the  Form 

I  M    S(  ('  page  7. 

Part  Nine — dtKuments  that  may  be  used  to  establish 

employment  eligibility.  See  page  10. 

This  HjrH!Kx>k  includes  two  copies  of  the  Form  1-9.  At  the 
back,  you  will  also  find  a  list  of  INS  offices  for  you  to  con- 
tact if  you  need  more  information. 


Part  One 

Why  Employers  Must  \  erifv  Kmployment 
Kligibililv  of  .Ntvv  Kmploues 

The  Immigration  Reform  and  Control  Act  of  1986  is  the 
most  comprehensive  reform  of  our  immigration  laws  since 
1952.  In  recent  years,  our  nation  has  been  intrcasinply  af- 
fected by  illegal  immigration.  This  law.  passed  bv  C«>ngress 
through  a  hipanisan  effort,  preserves  our  traditum  of  legal 
immigration  vi,hile  dosing  the  back  door  to  illegal  entry.  By 
combining  prohibilions  against  employing  illegal  cnlrants  (or 
those  aliens,  such  as  tcxinsls.  who  legally  enter  the  L  nitcd 
States  but  are  not  authorized  to  work  while  they  are  here) 
with  in<.ri'dscd  b«>rder  enforcement,  the  law  represents  a  step 
forward  in  the  effort  to  sci-ure  our  nation's  Kirdcrs 
Employment  is  often  the  magnci  thit  aitrjus  persons  to 
come  to  or  stay  in  the  United  States  ilkgalK    The  purpose 
of  the  new  law  is  to  rerTK)ve  the  magiKi  by  requiting  em- 
ployers to  hire  only  citizens  and  aliens  who  are  authorized  to 
work  here. 

This  new  law  was  strongly  supp^TUd  by  the  ArixrKaii  pub- 
lic. Employers  will  want  to  join  the  effort  to  protect  our  her- 
itage of  legal  imniigraiion  arxJ  to  prcverve  )<>hs  for  those 
Who  are  legally  entitled  to  them   T>iis  co.>pcrution  w.ill  make 
jobs  available  to  American  citizens  and  to  aliens  who  are  au- 
thorized to  work  m  our  country    It  also  can  be  a  means  to 
help  people  get  off  welfare  and  into  jobs    Further,  it  is  a 
good  business  practice  for  you  to  venfv  ihi'  i  Icntity  of  your 
workers   The  law  dcser\rs  vour  support. 

The  form  \^  has  been  d».vclo(Kd  for  verifying  that  persons 
are  eligible  to  work  in  the  L  nited  States.  The  following  in- 
slructKws  v..  ill  help  you  assess  vour  resptmsibiluics  for  com- 
pleting the  form  and  understanding  the  law 

The  law  requires  you  as  an  employer  lu  <J<,)  live  things: 
I     Have  your  employees  fill  oui  their  part  of  the  Form  1-9 
when  they  start  to  work; 

2.  Check  documents  establishing  employees'  identity  and 
eligibility  to  work. 

3  Properly  complete  the  Form  1-9; 

4  Retain  the  f  orm  l.>f  .ii  Icjm  three  years  (if  you  employ 
the  person  tor  more  than  three  years,  you  must  retain  the 
form  until  one  year  .itter  the  perM)n  leaves  yinir  employ- 
nK'nt  i,  aik! 

5.  Present  the  Form  for  inspection  to  an  INS  or  Depart- 
ment of  Labor  (DOL)  officer  upon  request  You  will  be 
given  at  least  three  days  advance  notice. 


Part  Two 

When  \ou  Mu.st  Complete  Form  1-9 


IF  YOU  EMPLOY  PERSONS  TO  PERFORM  LABOR  OR 
SERVICES  IN  RETURN  FOR  WAGES  OR  OTHER  PAY. 
YOU  MUST  COMPLETE  FORM  1-9  FOR: 

Persons  h)red  after  May  31.  19S7.  For  these  employees, 
you  must  complete  a  Form  19  within  three  business  days 
of  the  date  of  the  hire   (If  you  employ  the  person  for  less 
than  three  days,  you  must  complete  the  Form  1-9  before 
the  end  of  the  employee's  first  working  day.) 

Persons  hired  between  November  7,  I9H6  and  May  31, 
1987.  For  these  employees,  you  must  complete  Form  1-9 
before  September  I.  1987. 

NOTE:  If  you  employ  people  for  domestic  work  in  your 
private  home  on  a  regular  (such  as  weekly)  basis,  these  re- 
quirements also  apply  to  you 

YOU  DO  NOT  NEED  TO  COMPLETE  FORM  1-9  FOR: 

— Persons  hired  before  November  7.  1986. 

— Persons  hired  after  November  6.  1986,  who  left  your 
employment  before  June  I.  1987. 

— Persons  you  employ  for  domestic  work  in  a  private 
home  on  an  intermittent  or  sporadic  basis. 

— Persons  who  provide  labor  to  you  who  are  employed  by 
a  contractor  providing  contract  services  (eg  .  employee 
leasing). 

— Persons  who  are  independent  contractors. 

Persons  who  are  self-employed  do  not  need  to  complete 
Form  19. 


PartTTiree 

How  to  Complete  Form  1-9 


Form  1-9  contains  two  sections.  The  employee  completes 
the  first  .section  (Steps  I.  2,  and  3).  If  a  preparer  or  transla- 
tor assists  the  individual,  he  or  she  completes  Step  4.  The 
second  section  (Steps  5  and  6)  should  be  completed  by  the 
employer. 

When  completing  the  Form  1-9.  the  employee  will  need  to 
provide  a  diKument  or  documents  that  establish  identity  and 
employment  eligibility.  Some  dcxruments  establish  htuh  iden 
lity  and  employment  eligibility.  These  dcxrumenis  appear  in 
List  A  on  the  bottom  half  of  the  Form.  Other  documents  es- 
tablish identity  alone  (List  B)  or  employment  eligibility 
alone  (List  C).  If  the  person  does  not  provide  a  diKument 
from  List  A.  he  or  she  must  produce  one  from  List  B  and 
one  from  List  C.  A  complete  list  of  acceptable  documents 
appears  in  Part  Nine. 

The  employer  should  review  the  dcKument  or  documents 
provided  by  the  person.  Documents  should  appear  to  be 
genuine  and  to  relate  to  the  individual. 

If  employees  cannot  complete  Section  I  by  themselves  or 
need  the  Form  translated,  someone  may  assist  them.  The 
preparer  or  translator  should  read  the  Form  to  the  employee, 
help  with  Step  I  and  Step  2  as  needed,  have  the  employee 
sign  or  mark  the  Form,  and  follow  Step  4. 

Until  September  I,  1987,  if  an  employee  indicates  that  he  or 
she  intends  to  or  has  applied  for  legalization.  Special  Agri- 
cultural Worker  (SAW),  or  Cuban/Haitian  entrant  status,  the 
employee  is  covered  by  a  "special  rule"  and  the  employer 
should  follow  the  instructions  on  page  4. 

If  a  minor  (under  age  16)  cannot  produce  a  List  A  document 
or  one  of  the  identity  dixruments  listed  in  Part  Nine  (List  B). 
he  or  she  is  exempt  from  producing  one  if  ( 1 )  a  parent  or 
legal  guardian  completes  Section  I  and  writes  in  the  space 
for  the  minor's  signature  the  words,  "minor  under  age  16;" 
(2)  the  parent  or  legal  guardian  completes  the  "Preparer/ 
Translator  Certification.  '  and  (3)  the  employer  writes  in 
Section  2  the  words,  "minor  under  age  16  "  under  List  B  in 
the  space  after  the  words  "DiKument  Identification  #.  '  If 
this  procedure  is  followed,  the  minor  must  still  produce  a 
List  C  dcKument  showing  employment  eligibility. 


UM  I 


V. 
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SECTION  1:  TO  BE  COMPLETED  BY  THE  EMPLOYEE 


STEP  I 

Fill  in  the  personal  informaiion 


lj> 


STEP  2 

Check  the  box  for  work 
eligibility   Give  other  information 
where  needed. 


STEP  3 

Read,  sign,  and  date. 


0 


STEP  4 

(Plrparer/Tran-slator  only) 
Read,  fill  in  informalKm,  and        r^ 
sign.  V 


fMIMfOMfNT    Ml(.IBIin>    VFRIFICAIION   iKk^thI*! 


[  ij  tmnorwi  inkhimaiion  and  vcjiuti aiion  do  m  <o«f<~.)  —  ^t-^ 


»r  «■»»'•?«»  I 


''^or^^^J^nj^iik^mi!!. 


lo(•lnlHMo•l^      <../'- 


I  •MM.  arfv  r~^-  •<>_>-<.  i««  I  aBtAKt't^l: 


^WW'^^^ 


l(l    A  o*«r»  »'  »*»o«»^  «"•«  lJ<ww*  5***«* 
O    J    A«  dKM  UW»»J  ^«MMd  fo»  p«n««*r«  r«.dr-«  -  *t«r-  Hr^mhn  A 


O    1    A*  Akm  M(t»onw4  kr  ihl 


rf^MtW*      ffc«    <UI    ■■■■»    tfc«'    I  W-Nf  p 


idM***?  ■"■—'■"■*'***"  *^'**  Imk***^*^* 


^,7?/vr: 


HMKtPrtM  M   Tj'pi) 


I     A<Mf««  |S«rm  *^ftmr  Mid  Svinbrt) 


OiT 


z<rr«4» 


^t::^ 


SECTION  2:  TO  BE  COMPLETED  BY  THE  EMPLOYER 


STEPS 

bxaminc  the  document  and  check 
the  box  that  corresponds  to  the 
document   Fill  in  document 
number  and  expiration  date 


1^ 


-V 


[i  UMrLOTia  »iviiw*>«ovi»irKAT»o»kaoteco«»»»<i~^  "t~*»»  ""•"!"• 


Lm  ■ 
Dili  Mil  ail  Il»«  fM»Witll  ^1  O^titmtim  !*••  tHifctali 


I  haa  L«  •  ^  MC  IrM  Ua  C  M«  cMrt  Ikl  ■ffoT'M' I 


McMMy 


LaiC 


1^  ^Mflmt  Stmn  rmtfcn 
O  2  C«iWkaig<UM«<SlMaCiti 
O  ]  CrniAcMt  o4  NMy(aJiu«KMi 

•tuclwtf  f  MftayncM  Aw(IMrua«#OA 


I  I  A  SiMt  miiK  *i>ei\  kRiar  ••  •  Sii 
•ii<xaM«».  ««»•*««  •«",  «■  -- " 
'Sprcify 


O    1< 


D    2   A 


a    C«'tf     tl*liA|     •! 


H«fn«rt(artff«tfc*f 

•oi    *sl»4    (•' 


b»nhc«rtif«M<  Miwc^ 


,1^  a  M*l  o*  Mhcf 


otndi 


apf«4  INS  fwplii)— I  A*fcwu*iio« 


t  C  Ard   *»h  plMMO(f»pll 


STEP  6 

Read,  nil  in  informaiion.  and 

.sign. 


I$> 


T^ir:f99i_ 


.OMr«r<>*# 


nannc  a  tv  ••>  .  «i-< 


j^cs/ps:A/r_ 


\Ai 


r^}^ uAHJ^^jjOc^    fo7'A)^^OJr,-l>^i/^''^^,r^    6/*p> 


OWtN*  IIIVSIM 


HOW  TO  RLL  OUT  FORM  19  IF  THE  SPECIAL  RULE  APPLIES 


The  m-\v  immigration  law  also  provides  thai  certain  qualiFied 
aliens  who  have  resided  illegally  in  the  United  States  can  le- 
galize their  status.  In  order  to  legalize  their  status,  aliens 
must  apply  under  the  lepali/aliim.  Special  Agricultural 
V\i>fkcr  {SAVi ).  or  C  uban  Hjiiian  cniranl  programs. 

Employers  may  hire  applicants  or  prospective  applicants  for 
legalization.  SAW.  or  Cuban, Hainan  entrant  status.  Until 
Sepiemher  1 ,  1987.  these  applicants  are  covered  by  a  "spe- 
cial rule"  that  authorizes  them  to  work  without  providing 
employment  eligibility  documents.  "Special  rule"  employ- 


ees will  need  to  fill  out  the  1-9  as  shown  below  and  provide 
one  of  the  specified  documents  that  establish  identrtv  (see 
List  B  in  Part  Nine)   The  employer  should  review  the  iden- 
tity d(Kumcni    It  should  appear  to  be  genuine  and  to  relate 
to  the  individual 

After  September  I.  1987.  the  "special  rule"  expires,  and 
these  applicants  will  need  to  show  a  work  authorization  doc- 
ument to  be  hired  or  to  continue  to  work.  Employers  must 
update  the  Form  19  by  recording  the  work  authmiz^tion 
document  information  on  the  Form. 


STEP  I 

Fill  in  the  personal  information 


STEP  2 

Check  lx)«  0y    Write  "special 
rule"  in  the  space  fur  alien 
number  and  "September  I. 
IV87'"  for  the  enpiralion  date 


0 


STEP  J 

Read,  sign,  and  date 

STEP  4 

(Preparer Translator  onlyi 

Read.  Iili  in  inKxnijikin.  and 

Sign. 


0 


IMPIOVMENT   ELIGIBILITY    VLRIUCATION  (Form  1-9) 


[iJ    EMrU>VillN|•OllMATK>^  AND  VLfllfKATtON   <To  br  com»tcic«  and  >igrw«  ky  cmpw.v«t  i 


Namt   iPnni  or  Tfpcl 


cl     Laki  *'Ti 


'4z^^ 


Addicv)   SifMi  Namt  and  Humbtf  C»«»  |  State       ■  7IPCa4c 


Social  Sccwnty  Numbr* 


I  tmi.  —iw  ftaaHy  •<  >w|f  y.  dm  I  •atArcta  Wi^ 

O    I    A  ciiiKfi  Of  n«iK>na>  o<  (ht  Iniiet!  Siai 

LJ    ]    An  alM-n  lawfully  adm>t«d  Iw  ^rmanen'  m*d«ncr  <  Atw«  Ntm^krr  A 


^ 


STEP  5 

Under  List  B.  check  the  box  that 
corresponds  to  the  identity 
document  and  fill  in  document 
number  and  eiipiraiion  dale 
Under  List  C.  write  "special 
r\ilc"  in  the  space  for  document 
number,  and  "September  I. 
I'*87"  fi>r  the  expiration  dale 


■\  Numtter 


o'  (fnplovfn^fii  awthoruaoor^    tf  a 


STEP  6 

Read,  nil  in  information,  and 
sign 


^ 


lM«tM.IM4MpMWji 

Mw»lb>  pr«*Mts 

MMi  laaavwrt  nm 

S>%T,%\Mn/^              '      J           .              f\                                                                       \       DMKMonlhDay    Vcart              y         ^       / 

^,.          ,..,,      ,.       ,.     -.,^-„„n     ...-,„ ,^     ^..,«^     .^ .1.1-....    .<     ,.«       .           IL     L     i     UJJL 

Na«cirnm(KT]r^» 

Addrrw  (Siren  Name  and  Humbert                                  Ch»                                   State                                   Z«p  Code 

\^    IMPLOTCK  IICVIEW  AND  VEKIFICATIOfI:  (To  ««  <»^p«f\*<  am  iifned  by  cm^teycf.) 

lAWruciioni 

EiamiAc  one  dtxwmrnt  Iron-  1 ,%    K  and  .lyrct  ih*  a^^'opnatr  ^i    OK  examine  one  docMmcai  from  Ltal  i— rforn  from  Liv  C  and  chcct  itM  approprtWc  bom 

Provide  tiM  Of  i—rwf  t4rmnl*cmmm  '^mm^tt  at*;  tM^wmtmm  Omt  Iw  the  tfocwmcm  checked 


Liftt  A 

Docwmrnti  that  CuaMttli 

Mrniiiy  and  (mplor«eM  Eligibitiiy 


Lttit 

Docwmrmi  iKw  t»iaWi»h 

WcMMy 


LjhC 
DocwmcMi  that  tnaWisk 
EMptoymrw  EiifiMriy 


O    I    Lntfcd  Siair>  f uafon 

O   2  CcnificMc  ol  Untied  StMCiCitiKftthit 

O    y  Ccntficale  ol  Nwurahtaiion 

w   4    I  ncKpifcd  (urctgn  paupon  wtih 
wiactKd  tmp{o>tfieiK  Atii horu ai ion 

n    5    Alien  Rc|>»irai>on  Card  with  phoiofraph 


X 


A  Siaie  lUHCd  driver  i  iKrnM  or  a  StMc- 

ued    i  n     card    »iik   a   |tholo|la»^     or 
inJorrTMtoon     Mv*udn|    ^^nt     vi     datr    o* 

(Specify  ^AMt^—^t^M/adc/SJi^iUf 

O   Z  US  MibUryCtrd 

O    1     OfKe.  iSpecifr  dot-meni   and   .uw.nt  O    )  OneupKrt  INS  t»p*oy««»t  A«,hori 

Spcofy  (oem 


O  I  OncinalSuctalSccwriiyA»«M«eTC«r4<olhef 
than  a  card  »iaiiA|  t<  >•  no*  *«hd  fvf 
rmptevtiKM) 

O  2  AbtnhocnirtcMCNaurdbySiwe.cowmr  w 
aiwAKipal  atiihofii)  bewMif  a  •ea'  or  other 

ceni(»cHK>fl 


£gf4mim  Omff^mtft 


CMTIFKATWN  :|BllHl,aM«vpMall|«fpvlNn   rtoi  t  fca'otaiwd^a  iirf  —  pflil  »>  ifce  aW*«  talildML  Ibi  Orr  a 


^'^^^.^4^^  ^U**i*^€^     I   <^^i<i^  ^r)3.         'T^cn^l/  ^H-iT 


ypei:  ^r/cPD^/rc)t7      fzh  <//^aU  ^/:  /^tr/iif^/^/  W.»  j^^ 


FormI  9(0)  0T'|7» 
OMfiNo    IMVOIM 


C  S   Dcpanmeni  o(  Junwi 

Immtf  aiK>f<  and  Natwaiiiaiton  Service 
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EMPIOYMENT  EMGIBII  ITY  VERIFTCATION  (Form  1-9) 


Emplojmcnt  Eligibility  Nerification 


n\    iMPLOVEEIMFORMAnON  AND  VtKinCAnON.  (II.  ^  ...mp«-t<-d  *nO  i,g:>«)  hv  <rmp,..v« 


N«ine^  (Prini  or  Type)    Lau 


Firjl 


Middle 


Binh  Nime 


Address:  Street  Nime  tnd  Number 


City 


Siuc 


ZIP  Code 


Date  of  Birth  (Month!  D»y/  Year) 


Social  Security  Number 


NO  IK  L:  Authority  tor  collecting  the  miormaiion  on  this  form  is  in  Title  8,  United  States  Code.  Section  1 324  A,  which 
requires  employers  to  verify  employment  eligibility  of  individuals  on  a  form  approved  by  the  Attorney 
General.  This  form  will  be  used  to  verify  the  individual's  eligibility  for  employment  in  the  United  States. 
Failure  to  present  this  form  for  inspection  to  officers  of  the  Immigration  and  Naturalization  Service  or 
Department  of  Labor  within  the  time  period  specified  by  regulation,  or  improper  completion  or  retention  of 
this  form,  may  be  a  violation  of  the  above  law  and  may  result  in  a  civil  money  penalty 


(Alien  Number  A. 


-) 


■Nc«t.  auitt  penahy  of  p«r)wT<  ••»•«  '  •"  <«**«^  •  ^*>= 

a   I   AciluenoriMtionalodhiUmiedStaies. 

D   2.  An  alien  lawfully  admilied  for  permanent  nsi^t  -    . 

D   3  An  alien  aulhorired  by  the  Immtgratmn  and  Naturalization  ServKe  to  wort  m  the  Umted  State*(A>len  Number  A 

or  Admission  Number expiration  of  employmetit  authorization,  if  any 

l.tte,.  under  penah,  of  perjury.the  document.  ,h.,,h..,p,r,,„.... „„.,  ,,,,dcn,„>  .nd  ,mp.,.m,m  ,hrb.m.  .r,  ,,nu,n<  .odrH-.r...  m,  . ,r  Ih.l 

federal  la.  peo.kl..  for  tmprm.nm.nt  and/o»  (toe  (o.  .-,  (.1*.  -...™.nu  «  us*  of  (.be  document,  m  conn«tM.n  .nh  ,h»  crrtificr 


.) 


Signature 


One  (M.inih    I)»v    Vtarl 


MrPARFR   THANSl  MOH  lll«Ht-ICATIOMTobcc<,ni(>Kl€d  .f  |«r|>*.tJ  l>>  (>«"o«"<~      ■>-     «'•»-,.....«,    I  «.«i.  .M<r  prnjiiv  ..I 
pc„u.y.  ih..  ilK  .l»v.  .«  prtpamt  k,  -.  »  ikc  r<.,u».  ul  lh<  «,«l  ,.a.»^yal  mi^t>^^  .>■   ■>.■- t.^  ■.-■'■   ■<  -^■««  I  o*'*  "y  t~.«*d» 


Signature 


Name  (Pnnt  Of  Type) 


I     A.lflrrw  iSifM-i  Name  and  Number) 


City 


State 


Zip  Code 


[l]    EMPLOYER  REVIEW  AND  VERIFICATION:  (To  be  completed  and  signed  by  employer  ) 
Instructions: 


documem  from  t .«.  A  and    H.ck    ..  ,rr-r-'^  bo..  0*  "amine  one  document  from  Lt  Bfl^oiK  (fo.  Uu  C  andchack  the  appropriate  boxes. 


Section  I.  Instructions  lo  Employee/ Preparer  for  completing  this  form 
InUructions  for  the  employee. 

All  employees,  upon  being  hired,  must  complete  Section  I  of  this  form.  Any  person  hired  after  November  6. 
1986  must  complete  this  form.  (For  the  purpose  of  completion  of  this  form  the  term  "hired"  applies  to  those 
employed,  recruited  or  referred  for  a  fee  ) 

All  employees  must  print  or  type  their  complete  name,  address,  date  of  birth,  and  Social  Security  Number. 
The  block  which  correctly  indicates  the  employee's  immigration  status  must  be  checked.  If  the  second  block  is 
checked,  the  employee's  Alien  Registration  Number  must  be  provided.  If  the  third  block  is  checked,  the 
employee's  Alien  Registration  Number  or  Admission  Number  must  be  provided,  as  well  as  the  date  of 
expiration  of  that  status,  if  it  expires. 

All  employees  whose  present  names  differ  from  birth  names,  because  of  marriage  or  other  reasons,  must  print 
or  type  their  birth  names  in  the  appropriate  space  of  Section  I.  Also,  employees  whose  names  change  after 
employment  verification  should  report  these  changes  to  their  employer. 

All  employees  must  sign  and  date  the  form. 

/nstructiofts  /or  the  preparer  of  the  form,  if  nol  the  employee. 

If  a  person  assists  the  employee  with  completing  this  form,  the  preparer  must  certify  ihc  form  by  signing  it  and 
printing  or  typing  his  or  her  complete  name  and  address. 


Examine  one 

Provide  the  Dooumtml  IdtiuifkaHon  ^u 

List  A 

Documems  that  Fstablish 

Identity  and  Employment  Eligibility 


O    I   United  States  Passport 

D  2  Certificate  of  United  State*  Ciluenship 

O  3  Certificaie  of  Naturalizatwn 

D  4.  Unexpired  foreign  passport  with 

attached  Employment  Authoriiation  ^ 

□   5  Alien  Registration  Card  with  photorap"     r 


mm  Omit  for  tha  document  ciwrlMd. 

LisiB 

Documattt*  ihal  EstaMith 
Ideniiiy 


D   I ,  A  State-issued  dnver^  license  or  a  State- 
issued   I  D    card  with  a  photograph,  or 
information,   including   name.   Kx.  date   of 
birth.  heigJit.  weight,  and  color  of  eyes. 
(Specify  Slate) ) 


a  2.  U.S.  Military  Car4 


Expiratkm  Hlefiftmyt 


I 


O  3    Other  (Specify  document  and  isauing 

iuthontv) 


LisiC 

Documents  that  Establish 
EmploynKtM  Eligibility 


D  I  OripnalSocialSecurity  Number  Card  (other 
ih»n  1  card  Mating  It  is  nol  valid  for 
emplovmrnil 

O  2  A  birth  remfKateissued  by  Stale,  county,  or 
munivipai  authority  bearing  a  Kal  or  other 

ccnilK*i'i>n 

D  3  Unexpired  INS  Employment  Authoruatioa 
Specify  form 

0 . 


Documtmt  Idtntifktiom 

»      - 


tfl/xMlTHI 


t  iptratttm  l>mlr  iij  any  I 


ftprmlKtf  Pair  , ,/  jxyt 


CFHTir ir  ATION- 1  «te«.  under  penal.,  of  p«^«v  lt»t  I  l»«  .»-..n«.  Ih.  i<«ua.em.  pr«,n«4  b,  .IK  above  lil*,»*«l,  ttal  Ifce,  ^ 
,riMU  lo  ib<  indi.KJuai  oaov^d   .^  ih.t  (b.  ,mti>.dn.l  lu  <b«  bet,  of  m,  lL«ow>e4te,  k  tky^^  to  woct  to  tfc»  UnWiH  Suiea. 


Section  2.    Instructions  to  Employer  for  completing  this  form 
(For  the  purpose  of  completion  of  this  form,  the  term  "employer"  applies  to  employers  and  those  who  recruit  or  refer  for  a  fee.) 

Employers  must  complete  this  section  by  examining  evidence  of  identity  and  employmenl  eligibility,  and: 

•  checking  the  appropriate  box  in  List  A  or  boxes  in  both  Lists  B  and  C; 

•  recording  the  document  identification  number  and  expiration  date  (if  any); 

•  recording  the  type  of  form  if  not  specifically  identified  in  the  list; 

•  signing  the  certification  section. 

NOTE:  Fmploven  are  responsthle  for  reverifying  employment  eligibility  of  employees  whose  employment 

eligibility  documents  carry  an  expiration  date. 

Copies  of  documentation  presented  by  an  individual  for  the  purpose  of  establishing  identity  and  employmenl 
eligibility  may  be  copied  and  retained  for  the  purpose  of  complying  with  the  requirements  of  this  form  and  no 
other  purpose.  Any  copies  of  documentation  made  for  this  purpose  should  be  maintained  with  this  form. 
Name  changes  of  employees  which  occur  after  preparation  of  this  form  should  be  recorded  on  the  form  by 
lining  through  the  old  name,  printing  the  new  name  and  the  reason  (such  as  marriage),  and  dating  and 
initialing  the  changes.  Employers  should  not  attempt  to  delete  or  erase  the  old  name  in  any  fashion. 

RETENTION  OF  RECORDS. 

The  completed  form  must  be  retained  by  the  employer  for: 

•  three  years  after  the  date  of  hiring;  or 

•  one  year  after  the  date  the  employment  is  terminated,  whichever  is  later. 


Signature 


Name  (Print  Of  Type) 


Title 


Employer  Name 


Address 


Dale 


f  mplo\crs  may  phulocopy  or  reprint  this  form  ai>  necessary 


Form  1-9  (05/07/87) 
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Part  Four 

Unlav*ful  DiM^^riiiiination 


The  new  immigralion  law  also  prohibits  discriminalion.  Un- 
der this  law,  it  you  have  four  or  more  employees,  you  may 
not  discriminale  against  any  individual  ((rthcr  than  an  unau- 
tht)ri/.cd  alK-n)  in  hiring,  discharging,  or  recruiting  or  refer- 
ring for  a  fee  because  of  that  individual's  national  origin  or, 
in  the  case  of  a  citi/en  or  intending  citi/en,  because  of  his 
or  her  citizenship  status. 

Title  VII  of  the  Civil  Rights  Act  of  1964  and  the  remedies 
against  discrimination  it  provides  also  remain  in  effect   Title 
VII  prohibits  discrimination  against  any  individual  on  the 
basis  of  national  ongin  in  hinng.  discharge,  recruitment,  as- 
signment, compensation,  and  other  terms  and  ctinditKMis  of 
employment  with  respect  to  employers  subject  to  its  cover- 
age  Claims  of  national  origin  discrimination  against  em- 
ployers with  fifteen  or  morr  employees  sh*)uld  be  Tiled  with 
the  Equal  Employment  Opportunity  Commission 
Under  the  new  immigration  law,  charges  of  national  origin 
discriminalion  against  employers  with  four  through  fourteen 
employees  and  charges  of  citi/enship  discrimination  against 
employers  with  four  or  more  employees  should  be  filed  with 
the  Office  of  SpetiaJ  Counsel  in  the  Department  of  Justice. 
Discrimination  charges  may  be  filed  either  by  persons  who 
believe  they  were  discriminated  against  in  employment  on 
the  basis  of  national  origin  or  ciii/enship  status  (or  by  a  per- 
son on  their  behalf)  or  by  INS  officers  who  have  reason  to 
believe  that  discrimination  has  iKturred    Discriminalion 
charges  mu.st  be  filed  within  l«()  days  of  the  discriminatory 
act   The  Office  of  the  Special  Counsel  will  notify  the  em- 
ployer by  certified  mail  wiihin  ten  days  upon  receipt  of  a 
charge  of  discrimination    Alter  investigating  ihc  charge,  the 
Special  Counsel  may  file  a  complaint  with  an  adm.nisirative 
law  judge    If  the  Special  Counsel  dties  no!  file  a  compLiini 
within  120  days  of  receiving  the  charge,  the  perstm  making 
the  charge  (other  than  an  INS  officer)  may  initiate  filing  a 
complaint  with  an  administrative  law  judge   Th«:  administra- 
tive law  judge  will  conduct  a  hearing  and  issue  a  decision 
Employers  found  to  have  engaged  in  distnminalory  practices 
under  the  new  immigration  law  will  be  ordered  to  stop  the 
prohibited  practice    They  may  also  be  (wdered  to  hire,  with 
or  without  back  pay,  individuals  directly  in)ured  by  the  div 
criminatum,  pay  a  fine  of  up  to  SI.(X)0  I«h  each  individual 
discriminated  against  (up  to  $2,000  for  each  such  individual 
in  ca.ses  of  employers  previously  fined);  and  keep  certain 
records  regarding  the  hiring  of  applicants  and  employees.  If 
a  court  decides  that  the  losing  party's  claim  has  no  reason- 
able basis  in  fact  or  law,  the  court  may  award  attorneys' 
fees  to  prevailing  parties  other  than  the  United  States 
For  more  information  concerning  the  antRliscnminaiion  sec- 
lion  of  the  new  immigration  law,  write  the  Office  of  the 
Special  Counsel  for  Immigration  Related  Unfair  Employ 
ment  Practices,  P  O.  Box  65490,  Wa.shington,  DC. 
2(X)3.S  5490  or  call  (202)  653  « 121 

For  nuire  information  on  Title  VII  and  policies  and  proce- 
dures of  the  Equal  Employ nrK-nt  Opportunity  Commission, 
call  l-«()0-USA  EEOC. 


Pint  F  ive 

I'tnaltits  for  rmhihittd  I'rartites 


I.      Civil  PfiiaKKS 

If  an  investigation  reveals  that  an  employer  has  violated  the 
new  immigration  law  with  respect  to  employees  hired  alter 
November  6,  19X6,  INS  may  take  attMin.  Doring  the  first 
year  of  implementation  (June  I.  l9X7-May  31.  19«H)  INS- 
will  continue  to  assist  employers  in  complying  with  the  law 
In  addition,  INS  will  only  issue  a  citation  for  first  viola- 
tions. Further  violations  during  this  period  may  result  in  the 
penalties  described  below.  When  INS  intends  to  impose 
those  penalties,  the  Service  first  issues  a  Notice  of  Intent  to 
Fine    Employers  who  receive  a  Notice  may  rrrqucst  a  hear- 
ing before  an  administrative  law  judge    If  a  heanng  is  not 
requested  within  30  days,  the  penally  will  be  impo.sed.  After 
May  31,  I9K«,  INS  will  no  longer  issue  warning  citations, 
and  first  vNilations  may  result  in  penalties. 

•     Hinnx  or  continumn  to  employ  unauthorized  employees. 
Employers  determined  to  have  knowingly  hired  unau 
thtiri/ed  employees  (or  to  be  continuing  to  employ  per- 
sons kmiwing  that  they  are  of  have  hect»me  unauthor- 
iixd)  may  be  fined  as  fiillows 

—First  Violation    Not  less  than  $250  and  not  more 
than  S2.(KX)  for  each  unauthon/ed  employee. 

—Sifumd  Viitluium.  N«rt  less  than  S2,0(K)  and  not 
more  than  $5,000  for  each  unauihon/cd  employee. 

—Subsequent  Violations    Not  less  than  S3,(X)0  and  not 
more  than  $IO.(KX)  for  each  unauthorized  employee 

•  FailinK  to  comply  with  record-keeping  requirements. 
Employers  who  fail  to  pniperly  complete,  retain,  and 
present  for  inspection  the  Fonn  19  as  required  by  law 
may  face  civil  fines  of  not  less  than  $100  and  not  more 
than  $I(XX)  for  each  employee  for  whom  the  Form  was 
not  completed,  retained,  or  presented    In  determining 
penalties,  consideration  shall  be  given  to  the  size  of  the 
business,  go«>d  faith  efforts  to  comply,  the  senousness  of 
the  vK>latK>n.  and  whether  the  violation  involved  unau- 
thonzed  employees 

•  Rtquinnn  indemmfuation  Employers  found  to  have  re- 
quired a  bond  or  indemnity  from  an  individual  against 
liability  under  the  new  law  may  be  fined  SKXXl  and  or- 
dered to  make  restitution,  either  to  the  person  who  was 
required  to  pay  the  indemniiy.  or.  if  tha:-  pervm  cannot 
be  located,  to  the  Liniied  Stales  Treasury 

•     ReiruiiinK  unauthorized  seasonal  aifncultural  workers 
tmisuU  the  United  Slates   Employers  skhti  km>wingly  re- 
cruit unauthorized  workers  outside  the  United  States  to 
perftwrn  seawwal  agncuUural  labo*  may  face  the  same 
pwiaHiM  m  tor  Nmng  unaurtionacd  uofVcrs,  unless  the 
vroitcn  recniitctt  have  been  granted  ^^pccial  Agncuitural 
Worker  (SAW)  status. 


2.     Criminal  Penalties. 

•  £«i,'<i,»,''/i,C  in  a  pattern  or  practice  of  knowm^h  hiring  or 
continuinfi  w  emplox  uHouth<*ri:ed  employees.  Employ- 
ers convicted  for  having  enj.'jged  in  a  pallem  or  practice 
of  knowingly  hiring  unauihon/cd  aliens  aticr  November 
6,  1986.  may  face  fines  of  up  to  $3000  per  employee 
and/or  six  m*>nths  imprisonment    The  same  penalties  ap- 
ply to  enj:ai:ing  m  a  pjiicm  or  practice  of  recruiting  un- 
authorized seasonal  agricultural  workers  outside  the 
United  Stales.  Cnmirul  sanctions  vull  be  reserved  for  se- 
rious or  repealed  violations. 

•  En^aaiiifi  tn  fraud  or  false  .ualemenls.  or  otherwise  mis- 
using visas.  immi^rutKm  permits,  and  identity  dwu- 
mcnts.  Persons  who  use  fraudulent  idcniitication  or  em- 
ployment eligibility  documents  or  d'.KumetHs  that  were 
lawfully  issued  to  arM>ihcr.  or  who  make  a  false  state- 
ment or  allcstaiion.  fur  purposes  o(  saiisfying  the  em- 
ployment eligibility  requirements  may  be  imprisoned  for 
up  to  five  vears  or  fined  or  both 


Part  Six 

Timetable  for  Employer  \  erification 
Requirements 


December  1,  1986  Ihrottgh  Ma*  31,  1987 

Public  Education  Period.  This  is  an  initial  peritxl  established 
by  law  for  the  publication  of  regulations  and  disseminalitMi 
of  forms  and  information    During  this  peritxi,  citations  are 
not  issued  and  fines  are  not  levied. 

June  I.  1987  through  \fa>  31.  1988  [ 

Citation  Period.  This  is  a  one  v ear  period  for  public  educa- 
tion, voluntary  compliance  and  inituil  enforcement   INS  will 
work  with  employer  associations,  labor  unions,  and  others  to 
provide  assistance,  develop  voluntary  cooperation,  and  en- 
courage efforts  to  hire  legal  employees    Penalties  are  not  im- 
posed for  first -offense  violations  during  this  time    Instead,  a 
warning  citation  is  issued  which  explains  the  nature  of  the 
violation.  For  subsequent  or  repeated  violations,  civil  or  in 
some  cases  criminal  penalties  can  be  imposed 

June  I,  1987  through  .September  1.  1987 

Special  Rule  Period   Employers  may  hire  or  ctmtmue  to  em- 
ploy employees  who  attest  on  the  Form  1-9  that  they  have 
applied  or  intend  to  apply  for  legalization.  Special  Agncui- 
tural Worker,  or  Cuban/Haitian  status  even  if  the  workers 
have  not  yet  received  work  authon7.alion  documents  from 
the  INS. 

June  I,  1988  I 

Effective  Dale  for  Full  Enforcement .  As  of  this  date,  cita- 
tions will  no  longer  be  issued  for  first  violations.  Employers 
who  violate  the  law  may  face  civil  or  criminal  penalties. 

June  1,  1987  through  November  30.  1988 

Deferral  Period  for  Employers  of  Seasonal  Agricultural 
Workers.  Penalties  will  not  apply  to  employers  of  seasonal 
agricultural  workers  during  this  period.  This  deferrail  docs 
not  apply  to  the  prohibition  against  recruitment  of  unauthor- 
ized employees  who  are  outside  the  United  States.  As  of 
December  I.  1988,  INS  will  begin  full  enforcement  of  the 
law  with  respect  to  these  agricultural  employers. 
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Part  Seven 


Part  Eight 


Instructions  for  Recruiters  and  Referrtrs 
for  a  Fee 

The  provisions  of  the  new  law  thai  apply  to  employers  also 
apply  ID  those  who  recruit  persons  and  refer  them  to  poten- 
tial employers  in  return  for  a  fee  and  (hose  who  refer  or 
provide  dtKuments  or  information  aU)ut  persons  to  employ- 
ers in  return  for  a  fee.  The  provisions  do  not  apply  to  per- 
sons who  recruit  for  their  own  company  or  business.  In  ad- 
dition, union  hiring  halls  that  refer  union  members  or  non- 
union individuals  who  pay  membership  dues  are  not  consid- 
ered to  be  recruiters  or  referrcrs  for  a  fee. 
Recruiters  and  referrers  for  a  fee  are  not  required  to  verify 
the  status  of  persons  leferrcd  between  November  6.  1^)86. 
and  May  M.  I'JS?   Starting  June  I.  1987.  the>  should 
complete  Form  I  ")  v»hen  a  person  thev  refer  to  an  em- 
plo>ir  is  hired  bv  that  employer.  Ihc  lA>rm  should  be 
.onipktcd  within  three  business  days  of  the  hire. 
Recruiters  and  referrers  for  a  fee  may  also  refer  individuals 
covered  by  the  "special  rule"  and  should  follow  the  proce- 
dures for  completing  the  Form  1-9  on  page  4. 
Recruiters  and  referrers  may  designate  agenu  to  complete 
the  verification  procedures  on  their  behalf,  such  as  national 
asvKiations.  or  employers   If  the  employer  who  hires  the  re- 
ferred individual  is  designated  as  the  agent,  the  employer 
needs  only  to  provide  the  recruiter  or  refcrrer  with  a  photo- 
copy of  the  Form  1-9.  Recruiters  or  referrers  who  designate 
someone  to  complete  the  verification  procedures  on  their  be- 
half arc  still  responsible  for  compliance  with  the  law  and 
may  be  tound  liable  for  violations  of  the  law. 
Recruiters  and  referrers  must  retain  the  Form  19  for  three 
years  after  the  date  the  referred  individual  was  hired  by  the 
employer.  They  must  also  present  Forms  for  inspection  to  an 
INS  or  DOL  officer  after  three  days  advance  notice. 
The  penalties  described  in  Pan  Five  apply  to  recruiting  and 
referring  unauthorized  employees  for  a  fee  which  occurs  on 
or  after  June  I,  1987. 


Some  Questions  Vou  Ma>  Have  About  the 
Form  1-9 

0-  Ho  United  Stales  cill/ens  need  to  prove  thev  are  eligi- 
ble to  work? 

A.  Yes.  While  United  States  citizens  are  automatically  eligi- 
ble  for  employment,  they  too  must  provide  the  required 
dtKuments  and  complete  the  Form  I  9 

Q.  Do  I  need  to  complete  an  19  for  ever) one  who  ap- 
plies for  a  job  with  m\  company? 

A.  No.  You  need  to  complete  I-9s  only  for  people  you  ac- 
tually hire    For  purposes  of  the  new  law.  a  person  is 
"hired"  v^hen  he  or  she  bccins  to  work  for  you 

y.   If  someone  accepts  a  job  with  mv  company  but  will 
not  start  work  for  a  month,  can  I  complete  the  1-9 
when  the  employee  accepts  the  job? 
A.  Yes    While  the  lav«,  requires  you  to  complete  the  1-9 
when  the  person  actually  begins  working,  you  may  com- 
plete the  Form  when  he  or  she  accepts  the  job. 

Q.  Do  I  need  to  fill  out  an  19  for  independent  contrac- 
tors or  their  employees? 

A.  No   For  example,  if  you  contract  with  aniMher  company 
to  provide  temporary  secretarial  services.  yt>u  do  not 
have  to  complete  I-9s  Uh  that  company's  employees. 
The  other  company  is  responsible  for  completing  the 
l-9's  for  its  own  employees   However,  you  must  not 
knowingly  use  contract  labt>r  to  circumvent  the  law 
against  hiring  unauihori/ed  workers. 

Q.  Do  I  ntH-d  to  complete  an  I  9  for  people  I  hired  after 
"   November  6.  I9X6.  if  they  left  the  job  btfore  June  I. 
J  987? 

A.  No 

Q.   D<Ks  the  new  law  apply  to  my  lurrent  employees  if  1 
hired  them  bef(M-e  it  was  passed? 

A.  No.  You  are  not  required  to  venfy  status  or  complete 
19s  for  current  employees  hired  before  November  7. 
1986.  However,  if  you  chtK)se  to  complete  l-9s  for 
these  employees,  you  should  do  so  fi>r  all  your  current 
employees  hired  before  November  7.  1986. 


Q.  What  if  a  current  employee  was  hired  before  Novem- 
ber 7.  I9K6,  but  has  recently  taken  an  approved 
leave  of  absence? 

A.   You  do  not  need  to  complete  an  \  9  for  that  employee  if 
he  or  she  was  icmptirarily  absent  trom  work  tor  ap- 
proved paid  or  unpaid  leave,  stnke,  or  temporary  layoff, 
or  was  transferred  to  another  location  of  your  business. 
However,  if  you  rehire  an  employee  who  quit  or  was 
terminated,  you  should  complete  the  employment  verifi- 
cation process  as  you  would  for  others  hired  after  No- 
vember 6.  1986.  You  must  also  verify  employment  eligi- 
bility and  complete  an  19  if  an  employee  leaves  or  is 
removed  from  the  United  States  because  of  an  order  by  a 
judge  or  INS. 

Those  conditions  also  apply  to  employees  hired  after  No- 
vember 6.  1986.  Once  you  have  completed  an  1-9  for 
those  employees,  you  will  not  need  to  fill  out  a  new 
Form  if  they  have  a  temporary  absence  for  approved 
leave,  strike,  layoff,  or  transfer. 

Q.  Will  I  be  subject  lo  employer  sanctions  penalties  if  a 
current  emplovee  I  hired  t>efore  November  7.  I'>86.  is 
an  ilie^^al  alien? 

A.  No.  You  will  not  be  subject  to  employer  sanctions  pen- 
allies  for  merely  retaining  in  your  workforce  an  illegal 
alien  hired  before  November  7.  1986.  The  fact  that  an 
illegal  alien  was  on  your  payroll  before  November  7. 
1986,  docs  not  give  him  or  her  any  right  to  remain  in 
the  United  Slates.  Unless  the  alien  is  legalized  or  other- 
wise obtains  permission  from  INS  to  remain  in  the 
United  States,  he  or  she  is  subject  to  apprehensKwi  and 
removal. 

Q    Uhal  should  I  do  if  illegal  alien  employees  ask  me  to 
help  them  in  legaUiinf;  their  status? 

A.  You  can  assist  past  and  present  employees  who  may 
qualify  by  providing  documentation  of  employment  his- 
tory. Employmeni  documentation  furnished  by  employ- 
ers and  presented  hy  legali?aiion  applicants  will  be  used 
only  lo  determine  the  applicant's  eligibility  for  legal  sta- 
tus. The  government  will  not  use  the  documents  again.st 
Ihc  employer  except  in  cases  of  fraud  by  the  employer. 

If  aliens  do  not  know  how  lo  apply  for  legal  status,  they 
may  be  able  to  get  help  from  various  organizations,  such 
as  churches.  ct>mmuniiy  groups,  or  business  associa- 
tions, which  have  been  dcsienated  by  INS  to  advise  al- 
iens and  help  them  prepare  applications. 

You  can  also  advise  ihem  thai  the  Internal  Revenue  Ser- 
vice (IRS)  may  be  able  to  provide  them  with  diKumenla- 
lion  lo  verify  residence    To  obtain  (his  documentation, 
employees  should  contact  IRS  in  person  or  by  corre- 
spondence lo  the  service  center  where  ihey  filed  their  (ax 
retum(s).  A  lellcr  to  IRS  should  include  name,  address 
of  filing,  social  security  number  (both  spouses"  numbers 
if  a  joint  retum  was  filed),  tax  year  or  years  required 
and  copies  of  any  correspondence  received  from  IRS  re- 
lating lo  the  requested  years.  IRS  will  then  issue  Ihem  a 
Form  6166  (Certification  of  Filing  a  Tax  Retum)  if  the 
tax  information  is  verifiable. 


Q.  May  I  specify  which  documents  I  will  accept  for 
verification? 

A.  No.  You  must  accept  any  d(Kument  or  combination  of 
documents  listed  on  the  19  or  in  Part  Nine  of  this  Hand- 
b<.x)k  thai  appear  lo  be  genuine. 

Q.  What  should  I  do  if  the  person  I  hire  is  unable  to 
provide  the  required  documents  within  three  days? 

A.  If  an  employee  is  unable  to  provide  the  required  docu- 
ment or  documents  within  three  days  he  or  she  must  at 
least  prcxluce  a  receipt  showing  that  be  or  she  has  ap- 
plied for  the  document.  The  employee  must  produce  the 
document  itsell  vnthm  21  days  of  the  hire. 

Q.  What  is  my  responsibility  concerning  the  authenticity 
of  documents? 

A.  You  should  examirK  the  documents  and  if  they  appear  to 
be  genuine  on  their  face  and  to  relate  to  the  person,  you 
should  accept  them.  If  on  their  face  the  documeius  do 
not  appear  to  be  genuine  or  to  relate  to  the  person,  you 
should  not  accept  them.  In  addition,  if  the  work  authori- 
zation documents  carry  restrictions,  you  shouW  abide  by 
them. 

You  should  also  be  aware  that  any  social  security  num- 
ber starting  with  a  "9"  is  an  invalid  number   Employees 
who  are  using  such  numbers  should  be  instructed  to  get 
a  proper  social  secunty  number  using  Form  SS-5.  avail- 
able from  the  Social  Security  Administration 

Q.  What  identity  documents  are  acceptable  for  minors? 

A.  If  the  minor  does  not  have  any  of  the  identity  documents 
listed  in  Part  Nine,  he  or  she  does  not  have  to  produce 
an  identity  document  if  a  parent  or  legal  guardian  com- 
pletes the  appropnate  sections  of  the  Form  for  the 
minor. 

0    W  hen  do  I  fill  out  the  1-9  if  I  hire  someone  for  less 

than  three  days? 

A.  You  do  need  to  complete  an  1-9  before  the  end  of  the 
employee's  first  working  day   However,  if  the  person  is 
providing  intermittent  domestic  service  in  your  home, 
you  do  not  need  to  complete  an  1-9. 

Q.  What  if  the  person  I  hire  after  Novembt  r  6,  1986,  is 
^     an  illegal  alien  who  has  applied  or  intends  to  apply 
for  legalization? 

A.  There  is  a  "special  rule"  for  these  applicants.  Up  until 
September  I.  1987.  you  should  fill  out  the  1-9  as  illus- 
trated on  page  4. 

After  September  I.  1987  even  these  aliens  must  provide 
work  authorization  documents  and  you  should  update  the 
1-9  to  reflect  the  authorization. 

Q.  What  if  I  rehire  someone  who  previously  filled  out  an 
1-9?  I 

A.  You  do  not  need  to  complete  a  new  1-9  if  you  rehire  the 
person  within  three  years  of  the  initial  hire,  and  the  in- 
formation on  the  Form  indicates  that  the  person  is  still 
authorized  to  work. 
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ij     \h>  I  need  to  complete  a  new  1-9  when  one  of  m>  em- 

plovffs  is  promoted  within  m\  companv  or  transfers 
from  on«'  of  m\  lompain's  ofTais  to  anothtr  at  it  dif- 
ftrcnl  l<Halion? 

A.  No   You  do  not  not  need  to  complete  a  new  1-9  if  the 
employee  is  promoted  or  transferred  within  your 
company. 

n    What  do  I  do  »htii  an  employee's  »iitk  .mthoriza- 
tiun  expiree? 

A.  You  will  need  to  update  the  1-9  if  you  want  to  continue 
employing  the  person.  At  that  time,  the  employee  must 
present  a  document  that  either  shows  an  extension  of 
employn>ent  eligibility  or  that  is  a  new  grant  of  work  au- 
thorization   If  the  employee  cannot  prixJuce  such  a  docu- 
ment, that  person  is  no  longer  eligible  to  work.  Continu- 
ing to  employ  that  person  is  a  violation  of  the  law,  even 
if  the  employee  was  previously  authorized  to  work. 

0     Vs  an  employer,  do  I  have  to  nil  out  all  the  l-9's 

m>seir.' 

\.  No,  you  may  designate  someone  to  fill  out  the  Ft>rm  for 
you  such  as  a  personnel  officer,  foreman,  agent,  or  any- 
one else  acting  in  your  interest.  However,  you  are  still 
responsible  for  compliance  with  the  new  law. 

O    (an  I  contract  "ith  someone  to  complete  I-9's  for  my 

tKISIIlCVS^ 

A.  Yes.  You  can  contract  with  another  person  or  business 
to  verify  employees'  work  eligibility  and  complete  the 
l-9s  for  you.  If  you  do  so,  of  course,  you  are  still  re- 
sponsible for  the  contractor's  actions  and  could  be  liable 
for  any  violations  of  the  new  law 

Q     \s  an  employer,  can  I  negotiate  ni\  rtsp<insit)ilit)  to 
complete  the  I-9's  in  a  collective  barnaininj;  agree- 
on  1)1  w Ith  a  union? 

A.  Yes   However,  you  are  still  responsible  for  compliance 

with  the  new  law 

(,>    \\htn  I  rcMcv*  the  identitv  and  work  authorization 
(tiKumciits.  should  I  make  photocopies  of  them? 

A.  The  law  d«>es  not  require  you  to  photcKopy  documents. 
However,  if  you  wish  to  make  photocopies,  you  must 
retain  them  with  the  I  *>   F'hottKopics  must  not  be  used 
for  any  other  purpose 

Q.   What  are  the  requirements  for  retaining  the  1-9? 

A.   You  must  retain  the  Korin  for  at  least  three  years.  If  you 
employ  the  person  lor  more  than  three  years,  you  must 
retain  the  Form  for  one  year  after  the  person  leaves  your 
employment. 

Q.  VViil  I  get  any  advance  notice  if  an  INS  or  DOL  ofTi- 
cer  wishes  to  inspect  my  l-9's? 

A.  Yes   The  officer  will  give  you  at  least  three  days  ad- 
vance notice  before  the  inspection.  He  or  she  will  mH 
need  to  show  you  a  subpoena  or  warrant  at  that  time. 
Failure  to  provide  the  l-9s  for  inspectu)n  could  result  in 
civil  money  penalties. 


Q.   What  happens  if  I  do  f»cr>thint;  the  new  law  re- 
quires .jnd  INS  disttoers  that  one  of  m>  employees  Is 

not  a(.tuall>  authorized  to  work? 

A.  Unless  the  government  can  show  that  you  had  actual 
knowledge  of  the  illegal  status  of  the  employee,  you  will 
have  an  affirmative  defense  against  the  imposition  of 
employer  sanctions  penalties  if  you  have  done  the  fol- 
lowing things: 

— Had  employees  fill  out  their  part  of  the  1-9  when  they 
started  to  work; 

— Checked  the  re-quired  documents  (they  should  appear 
to  be  genuine  and  to  relate  to  the  individual), 

— Properly  completed  the  1-9; 

— Retained  the  Form  for  the  speciHed  time;  and 

— Presented  the  Form  upon  request  to  an  INS  or  Depart- 
ment of  Labor  officer   You  will  receive  at  least  three 
days  advance  notice 

Q.   How  can  I  avoid  disi nminalion  while  complyini;  v«iih 
the  nev*  immigration  law? 

A.  Employers  can  avoid  discrimination  by  applying  the  ver- 
ification priKedurcs  of  the  Act  to  all  newly  hired  em- 
ployees and  by  hiring  without  respect  to  the  national  ori- 
gin or  citi/cnship  status  of  those  authorized  to  work  in 
the  United  States    Seeking  identity  and  employment  eli- 
gibility documents  only  from  individuals  of  a  particular 
national  origin  or  from  those  who  appear  or  sound  for 
cign  violates  the  new  immigration  law  and  may  also  be  a 
violation  of  Title  VII  of  the  Civil  Rights  Act  of  1964 
Employers  should  not  discharge  present  employees,  re- 
fuse to  hire  new  employees,  or  otherwise  discriminate  on 
the  basis  of  foreign  appearance,  language,  or  name    It  is 
also  a  violation  of  Title  VII  to  discriminate  against  em- 
ployees or  applicants  for  cmpU>>mcnt  on  the  basis  of  na- 
tional origin. 

Q.   I  have  heard  that  state  emplovment  agencies  can  cer- 
tifv  that  people  thev  refer  are  eli^il)le  to  work.  Is  that 

true? 

A.  Yes.  State  employment  agencies  may  elect  to  provide  in- 
dividuals they  refer  to  employers  with  a  certification  of 
employment  eligibility.  If  one  of  these  agencies  refers 
potential  employees  to  you  and  an  employee  presents 
you  with  one  of  these  certifications,  you  do  not  have  to 
check  d(Kumcnts  or  complete  an  19  if  you  hire  that  per- 
son   However.  >ou  must  retain  the  certification  as  you 
would  an  19  and  present  it  for  inspection  if  requested. 
Employers  who  hire  people  referred  by  state  employment 
agencies  should  become  familiar  with  what  an  authorized 
state  employment  agency  certification  looks  like. 
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Q.  Where  can  I  gel  the  Form  1-9? 

A.  There  are  two  copies  of  the  Form  1-9  in  this  Handbook. 
If  you  need  more,  you  can  photocopy  or  print  the 
Forms.  You  may  obtain  a  limited  number  of  copies  from 
INS.  Or  you  may  order  them  in  hulk  from  the  Supenn- 
tendent  of  Documents  at  the  following  address: 

Superintendent  of  IXKuments 
U.S.  Government  Pnnting  Office 
Washington,  DC.  20402 
Tel.  (202)  783-3238 


Q.  W  hat  if  one  of  my  employees  tells  me  that  his  or  her 
'     Social  Security  Number  is  invalid? 

A.  You  should  tell  the  employee  to  get  a  proper  Scxial  Se- 
curity Number  by  completing  a  Form  SS-5.  This  Form  is 
available  from  the  Social  Security  Administration.  You 
do  not  need  to  amend  your  employ rrient  lax  returns. 
However,  when  the  employee  gives  you  the  new  num- 
ber, you  should  file  Form  W-2C  with  the  Social  Security 
Administration  for  the  years  in  which  you  rept>rtcd  in- 
come and  withholding  under  the  incorrect  number. 

Q.   What  advice  should  I  give  to  my  employees  applying 
to  legalize  their  status  concerning  their  Federal  Tax 
obligations? 

A.  You  can  advise  employees  that  when  they  apply  to  INS 
for  permanent  resident  status,  they  will  be  given  an  IRS 
publication  explaining  requirements  for  filing  Form  W-4 
or  W-4A  to  insure  correct  withholding  of  tax  on  wages, 
prtKedures  for  correcting  prior  year  tax  records  (if  an  in- 
valid scKial  security  number  was  used)  and  other  guide- 
lines relating  to  tax  benefits. 

Q.  What  advice  should  I  give  to  newly-hired  employees 
who  ask  about  their  Federal  income  tax  obligations? 

A.  First,  you  can  tell  them  it  is  imptirtant  to  have  a  valid 
MKial  security  number  and  to  properly  complete  a  W-4 
or  W-4A  so  thai  the  employer  can  withhold  the  proper 
amount  for  income  tax.  Second,  you  can  encourage  em- 
ployees to  apply  for  social  security  numbers  for  their  de- 
pendent children  who  will  be  five  years  old  or  older  by 
the  end  of  the  year.  Beginning  in  1987.  such  numbers 
arc  required  to  be  provided  for  dependents  claimed  on 
lax  retums. 


Part  Nine 

Acceptable  Documents  for  \erif)ing 
Employment  Kligibility 


The  following  documents  have  been  designated  for  deter- 
mining employment  eligibility  by  the  Immigration  Reform 
and  Control  Act  of  1986  and  the  implementing  regulations. 
As  stated  in  Part  Two,  the  employee  will  need  to  provide  a 
document  or  documents  that  establish  identity  and  employ- 
ment eligibility.  A  complete  list  of  acceptable  documents  is 
given  on  the  next  page.  Samples  of  many  of  the  acceptable 
documents  appear  on  the  following  pages. 

Some  documents  establish  f)oth  identity  and  employment  el- 
igibility. These  are  listed  on  the  Form  1-9  under  List  A, 
"Documents  that  Establish  Identity  and  Employment 
Eligibility."  , 

If  a  person  does  not  provide  a  document  from  IJst  A  he  or 
she  must  provide  one  document  that  establishes  identity  and 
one  document  that  establishes  employment  eligibility. 

In  order  to  establish  identity,  the  person  must  provide  a 
state-issued  driver's  license,  a  state-issued  identification 
card,  or  one  of  the  other  documents  in  List  B. 

In  order  to  establish  employment  eligibility,  the  person 
must  provide  a  Social  Security  card,  a  United  States  birth 
certificate,  or  one  of  the  immigration  documents  in  List  C. 

If  an  employee  is  unable  to  provide  the  required  document 
or  documents  within  three  days,  he  or  she  must  at  least  pro- 
duce (within  three  days)  a  receipt  showing  that  he  or  she  has 
applied  for  the  document.  The  employee  must  produce  the 
document  itself  within  21  days  of  the  hire. 
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How  to  Obtain  More  Information 


1  1ST  A 

iVKuments  That  Establiih  Identity  and  Kmpl.)  tiuiu 

Kligibility 

•  United  Stales  Passport 

•  Certificate  of  United  States  Citizenship   (INS  Fonw 
N-560orN-56l) 

•  Certificate  of  Naturalization.  (INS  Form  N-550  or 
N-570) 

•  Unexpired  foreign  paii^port  whtch: 
—Contains  an  unexpired  stamp  which  reads  "Pitk 

for  I  551.  Temporary  Evidence  of  Lawful  Adm 

for  permanent  residence    Valid  until 

tmploymcnt  authorized."  or 
—Has  attached  thereto  a  horm  I  «M  bearing  the  same 
name  as  the  passport  and  contains  an  employment 
authorization  stamp,  so  long  as  the  period  of 
endorsement  has  not  yet  expired  and  the  proposed 
employment  is  not  in  cimflict  with  any  restrictions  or 
limitations  identified  on  the  Form  1-94. 

•  Alien  RegistratMin  Receipt  Canl  (INS  Form  I-I5I)  of 
Resident  Alien  Card  (INS  h.rm  I  551).  provided  that  it 
contains  a  photograph  of  the  bearer. 

•  Tempt>rary  Resident  Card   (INS  Form  I  688> 

•  Employment  Authorization  Card.  (INS  R>rm  1-68RA) 


LiSTB 

Documents  That  Fstahlish  Identity 

f-or  individuals  It)  ycai-.  ><i  ape  w  older 

•  Stale  issued  dnvers  license  or  state-issued  identiHcation 
card  containing  a  photograph    If  the  drivers  license  or 
ideniificaiKHi  card  does  not  contain  a  photograph,  identi- 
fying information  should  be  included.  s»Kh  as  name,  date 
of  birth,  sex.  height,  color  of  eyes,  and  address. 

•  SchtK)!  identification  card  with  a  photograph 

•  Voter's  registration  card 

•  United  States  Military  card  or  draft  record 

•  Identification  card  issued  by  federal,  state  or  local  govein- 
ment  agencies 

•  Military  dependent's  identification  card 

•  Native  American  tribal  dtx-uments 

•  United  States  Coast  Guard  Merchant  Mariner  Card 

•  Driver's  license  issued  by  a  Canadian  government 
authority 

For  individuals  under  age  16  who  are  unable  to  pn^ducc  one 
of  the  diKuments  listed  above: 

•  SchtK)l  record  or  report  card 

•  Clinic  doctor  or  hospital  record 

•  Daycare  or  nursery  school  record 


LIST  r 

Docunu  Ills  I  h.ii  I 


l.ililish  I  MiploMniiit  Eligibility 


If  you  have  questions  after  reviewing  this  Har>dbo>ik.  >*hj  may  obtain  infor- 
mation from  one  of  the  following  local  INS  offices.  Direct  your  letter 
to  the  attention  of  the  Employer  Relations  Officer. 


•  Social  Security  number  card,  othci^  than  one  which  has 
printed  on  its  face  "not  valid  for  employment  purposes." 

Note.  This  must  be  a  card  issued  by  the  Social 
Security  Administration,  a  facsimile  (such 
as  a  metal  or  plastic  reprcxJuction  that  peo- 
ple can  buy)  is  not  acceptaWc. 

•  An  original  or  certified  copy  of  a  birth  certincate  issued 
by  a  state,  county,  or  municipal  authority  bearing  an  offi- 
cial seal 

•  Unexpired  INS  employment  authorization 

•  Unexpired  re-entry  pcmiit.  (INS  Form  1-327) 

•  Unexpired  Refugee  Travel  Dticument    (INS  Form 
1-571) 

•  Certificattoii  of  Birth  ts.sucd  by  the  Dcpwtnuent  of  State 
dorm  KS  545) 

•  Certification  of  Birth  Abroad  issued  by  the  Dcpanmcnt  cX 
State.  (FonnDS-1350) 

•  United  States  Citizen  Identification  Card   (INS  Form 
I  197) 

•  Native  American  tribal  document 

•  Identification  Card  for  use  of  Residc-nt  Citizen  in  the 
United  States.  (INS  Form  I  179) 
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Al ABANU 

7^  Spring  Slrrct  S  W. 
Altanu.  UA  30303 

ALASKA 

701    -C'  Street.  Room  D-251 
Loci  Bon  16 
Anchorage.  AK  99513 

ARIZONA 

;M)  North  FirM  Avenue 
Ph<ienu.  AZ  85025 

ARKAN.SAS 

701  Lxiyola  Avenue.  Room  T-8003 
t^wOikans.  LA  70113 

(  ALIFORNIA 

.VIO  North  Los  Angeles  Sireel 
Los  Angeles.  CA  90012 

8X0  Front  Sireel 

San  Diego.  CA  9:il«t 

h  M)  Sansome  Sircet 

Sjn  Francisco.  CA  94111 

COLORADO 

17X7  Frtlcral  Building 
1961  Skiul  Sireel 
Denver.  Cf)  80202 

CONNECnCLT 

JFK  Federal  BuiUing 
Cjovemmem  Cewer 
B-Mon.  MA  02203 

DELAWARE 

Nil  Maiiei  Sireel 
Room  njl.  US   Courthouse 
Philadelptiu    PA   l-^Mlft 
DISTRItT  OF  COLl  MBIA 
4420  Niwih  Fairfax  Dnve 
Arlmgion.  VA  22203 

ftORIDA 

7.HH0  Bisciync  BoulcvjnJ 
Miami.  FL  331.38 

CEORGIA 

75  Spring  Sireel  S  W 
Ailaraa.  GA  30303 
(;ilAM 

5^5  Ala  Moana  Boulevard 
Himolulu.  HI  96X13 

HAWAII 

Sws  AU  Moana  ti.Hikvdrd 
H^HMilulu.  HI  96X13 

IDAHO 

Ft-iVral  BuiUing.  Room  512 

310  Soulh  Pari.  Drawer  10036 

Helena.  MT  596260036 

ILLINOIS 

219  South  Dearborn  Street 

Chicago,  IL  60604 

INDIANA 

219  S<Hrth  Deartiom  Sireel 
ChKago.  IL  60604 

IOWA 

Federal  Buiklinj    Rouen  lutfli 
106  Soolh  ISih  Sireel 
Omaha.  Nt  6XIU2 

KANSAS 

9747  North  ConaM  Avenue 
Kans,«sCil>.  MO  64153 


KENTKKV 

701  Lx>yoU  Avenue.  Room  T-8005 
Ne*  Ortean*.  LA  70113 

LOUISIANA 

701  Loyola  Avemie.  Room  T-8005 
Ne*  Orleans.  LA  70113 

MAINE 

P  O   Bo>  57g.  Dounlown  Station 

Pofiland.  Mt  04112 

MARYLAND 

101  Wesi  I  iimbard  Street 
Baliim.MT    MD  21201 

MASSAt  HI  SETTS 

JFK  Federal  Building 

Govemmem  Cemer 

BoMon.  MA  02203 

MICHICAN 

333  Mount  tllioll  Sircet 

Detroil.  Ml  48207 

MINNESOTA 

927  Mam  Posi  Office  Building 
Si    Paul.  MN  55101 
MISSISSIPPI 

701  Loyola  Avenue.  Room  T-8005 
New  Orleans.  LA  70113 

MISSOLIRI 

9747  North  Cooaw  Avenue 

Kansas  Ctly.  MO  64153 

MONTANA 

Federal  Building.  Room  512 

310  Somh  Pari.  tHawer  10036 

H<\cnA    MT  59626-00.36 

SFJJRASKA 

Federal  Building    Rcxim  1008 
l06Soulh  I5lh  Sireel 
Omaha.  NE  68102 

NEVADA 

230  North  Firsi  Avenue 
Pboenu,  AZ  X.5025 

NEW  HAMPSHIRE 

JFX  Federjl  HuiWing 
G«tvrmmcnl  CVnlcr 
Bo-4i»i.  MA  ()2;0.1 

NEW  JERSEY 

970  Broad  Street 
Ne*ari,  NJ  07102 
NEW  MEXICO 
.343  U  S   Courthimse 
P  O    Bt>«  9398 
tl  P»vi.  TX  799X4 

VFW  YORK 

6X  Court  Sirett 
Bulfah).  NY  14202 

2b  Federal  Pla/a 
New  Y(rt,  NY  I027X 

NORTH  (  AROI  INA 

75  Sprinp  Sireel  S  W. 

^llJnlJ    (,A   "h).3u3 

NORTH  DAKOTA 

927  Mam  Pu«l  Offae  Buikling 

S<    Paul.  MN  55101  . 

OHIO 

1240  fcasl  9th  Sireei.  R.»>m  1917 
Cleveland.  OH  44199 


OKLAHOMA 

hcderal  Building.  Room  6A  21 
1 1 00  Commerce  Street 
Dallas.  TX  75242 

OREGON 

511  N  W    Broadway 
Portland,  OR  97209 

PENNSYLVANIA 

601  MarVei  Sum 

Room  1321.  US.  Courthouse 

Philadelphia,  PA  19106 

PI  KRTO  RICO 

GPU  Bo«  506« 

San  Juan.  Puerto  Rico  00936 

RHODE  I.SLAND 

JfX  Hederal  Buiktinj 
Govemmem  Cemer 
Biision,  MA  02203 

SOLTH  C  AROI.INA 

75  Spring  Room  S  W. 
Allanla.  GA  .10303 

SOITTH  DAKOTA 

927  Mam  Pom  Office  Building 
Si   Paul.  MN  55101 

TENNESSEE 

701  Lovola  Avenue,  Room  T-8005 
New  Orleans,  LA  70113 

TEXAS 

Federal  Building.  Room  6A  21 

I  IllO  Commerce  Sireei 
Dallas,  TX  75242 

P  O   Box  9398 
El  Paso,  TX  79984 

2102  Teege  Road 
Harlingen.  TX  78550 

2627  Caroline  Street 
H<H»si<m,  TX  77004 

727  East  Durango,  Suile  A30I 
San  AmonNi.  TX  7X206 

LTAH 

17X7  Federal  Building 
1961  SloM  Street 
Denver,  CO  X0202 
VERMONT 

P  O    Box  578,  Downtown  SlaiKm 

Portland.  ME  041 12 

MR(,IMA 

44M  N.irth  Fairfax  Drtve 

Arlington.  VA  22203 

VIRGIN  ISLANDS 

GPO  Box  SiWI 

San  Juan    Puervi  Rko  (K>9.36 

WASHINGTON 

XLS  Airport  Way  South 
Seattle.  W A  9X134 

WKST  VIR(,INIA 

H)\  Markei  Street 

Room  1321.  U  S   Courth.H»se 

Philadelphia.  PA  19106 

WISCONSIN 

219  South  Dearhom  Sireel 
CTttcago.  IL  60604 


I  |>ia>kcwo  »u  priMa  ■  *t  UNICO*  *nm  Pk«.  FtdnH  Cantmami  kmamxw.  fcaneoi 


WYOMING 

1787  Federal  Building 
1961  Skhm  Street 
Denver.  CO  X0202 

BORDFR  PATROL 
HEADQIARTERS 

1590  H  Stieei 
P  O   Drawer  V 
Blaine.  WA  982.30 

P  O   B<i»  2020 

Del  Rki.  TX  78841-2020 

P  O    Box  32639 
Detnxl.  Ml  48232 

1 1 1 1  North  Impcr™!  Avemie 

P  O   Box  60 

El  Cenlm.  CA  92243 

P  O    B»>x  9578 
El  Pa.so,  TX  79986 

PO   Box  1657 

Grand  Forks.  ND  58206-1657 

PO    Box  112  I 

Havre.  MT  59501 

P  O  Box  706 
HoulKm.  ME  047.30 

207  West  Del  Mar  Boulevard 
Uredo.TX  7X041  , 

P  O   Box  I  I 

Marfa.  TX  79843 

2301  South  Mam  Street 
McAllen,  TX  78501 

161  N  E    IX3nJ  Street 

P  O   Box  3663  Norland  Branch 

Miami.  FL  33169 

PO    Box  6218  I 

Nev»  Orleans,  LA  70174 

P  O  Box  XXO 
Ptea.samon.  CA  94566 

3752  Beyer  Boulevard 

San  YsKlro.  CA  92073-9022 

PO   Box  1X930 
SpoKane.  WA  9921W 

Grand  Avenue 
P  O  Box  705 
Swanton.  VT  05488 

1970  West  Ajo  Way  i 

TucTxm,  AZ  85713 

231  Grand  Island  Boulevard 
Tonawanda.  NY  14150 

P  O   Box  27<18 
Ywna.  AZ  85.364 


For  Employer  information 
Call  this  toll  free  number 

1-800-777-7700 


UM  I 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart  121 

I  Oocitet  No.  24996;  Re(.  Docket  No.  24220; 
Amdt.  121-1941 

Carry-On  Baggage  Program 

AGENCv:  Federal  Aviation 
.Administration  (FAA).  DOT. 
action:  Final  rule. 


SUIMMARY:  This  rule  requires  Part  121  air 
earners  to  develop  and  use  approved 
carry  on  baggage  programs.  The  rale 
also  requires  air  carriers  to  verify  that 
each  article  of  baggage  is  properly 
stowed  before  the  last  cabin  door  is 
closed  prior  to  pushback  or  taxi.  This 
rule  will  enhance  safety  by  controlling 
the  amounts  and  size  of  carry-on 
baggage  and  ensuring  that  all  such 
baggage  is  safety  stowed. 
dates:  Effective  date:  July  6. 1987. 
Certificate  holders  may  comply  any  time 
after  the  effective  date  but  before  the 
final  compliance  date.  Passengers  must 
comply  with  the  procedures  that  are  part 
of  the  certificate  holder's  program  as 
soon  as  it  is  approved  and  in  place. 
Final  compliance  date:  January  1. 
1988. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr  Uavid  L.  Catey,  Proiecl 
Development  Branch  (AFS-240).  Air 
Transportation  Division.  Office  of  Flight 
Standards.  Federal  Aviation 
Administration.  800  Independence 
Avenue  SW..  Washington.  DC  20591. 
Telephone  (202)  287-8096. 
SUPPLEMENTARY  INFORMATION! 

Background 

The  Federal  Aviation  Act  of  1958 
requires  the  Federal  Aviation 
Administration  (FAA)  to  regulate  air 
carriers,  as  needed,  to  ensure  the  safety 
of  air  transportation.  As  air  travel 
became  more  popular,  carry-on  baggage 
began  to  pose  a  safety  problem.  Many 
people,  used  to  other  modes  of 
transportation  where  they  had  to  carry 
all  their  luggage  with  them,  brought  their 
baggage  into  the  passenger  compartment 
of  airplanes  where  it  could  not  be  safely 
stowed.  Excessive  carry-on  baggage  can 
endanger  passengers  and  crewmembers 
in  a  number  of  ways:  carry-on  bags  that 
block  aisles  or  the  spaces  between  seats 
can  slow  evacuation  of  the  airplane  in 
an  emergency;  improperly  stowed  carry- 
on  bags  can  block  access  to  emergency 
equipment  and  to  under-the-seat 
lifevests;  carry-on  bags  that  fall  from 
overhead  racks  or  bins  can  injure 
passengers  and  flight  crewmembers  and 
hinder  evacuation. 


To  control  the  problem  of  too  much 
carry-on  baggage,  the  FAA  adopted 
S  121.589  of  the  Federal  Aviation 
Regulations  (FAR)  in  1967  [32  FR  13268; 
September  20. 1967).  The  rule  staled  that 
passengers  could  take  to  their  seats  only 
baggage  that  could  be  stowed  under  a 
seat.  The  strict  under-the-seat  rule  was 
needed  at  that  time  because  most 
airplanes  in  use  had  only  open, 
overhead  racks  with  no  means  to 
restrain  items  placed  on  them. 

Since  1967.  cabin  interiors  have 
changed  considerably;  many  now  have 
enclosed  overhead  bins  and  substantial 
closets  for  hanging  bags.  As  interior 
configurations  changed,  the  FAA  revised 
9  121.589  to  allow  passengers  to  use  the 
storage  space  the  air  carriers  were 
adding.  Each  time  it  revised  the  rule, 
however,  the  FAA  made  it  clear  that  its 
fundamental  requirement  remained  the 
same:  All  carry -on  baggage  must  be 
safely  stowed. 

The  current  rule  requires  air  carriers 
to  limit  baggage  taken  aboard  to  that 
which  can  be  safely  stowed.  However, 
the  FAA  has  found  strong  evidence  that 
this  rule  is  not  specific  enought  to 
ensure  compliance.  Too  much  carry-on 
baggage  is  being  taken  aboard  some 
flights  and  the  excess  is  being  stowed 
improperly,  creating  unsafe  conditions. 
During  its  National  Air  Transportation 
Inspection  (NATI)  Program  in  the  spring 
of  1984,  the  FAA  found  numerous  cases 
of  passengers  boarding  with  bags  too 
large  to  be  stowed  and  of  flights  where 
the  quantity  of  bags  exceeded  the 
available  storage  space.  Information 
collected  by  the  Association  of  Flight 
Attendants  ( AFA)  through  surveys  of  its 
members  supports  the  NATI  Program 
findings  that  excess  carry-on  baggage  is 
a  serious  problem  on  many  flights. 
Passengers  commenting  on  this 
rulemaking  also  testify  to  the 
widespread  nature  of  this  problem.  More 
people  are  carrying  on  more  bags  and  in 
some  cases  much  larger  bags  than  in  the 
past.  Some  passengers  have  evidently 
come  to  expect  that  they  will  be  able  to 
carry  on  almost  anything. 

A  number  of  factors  have  contributed 
to  this  situation.  Passengers  cite  slow 
and  unreliable  baggage  handling  by  the 
air  carriers  as  the  main  reason  they 
carry  on  baggage.  In  public  comments  in 
this  rulemaking,  passengers  frequently 
state  that  they  would  check  their  bags 
and.  in  fact,  would  prefer  checking  bags 
to  carrying  them  through  airports,  if  they 
could  be  sure  their  bags  would  not  be 
lost  and  they  could  retrieve  the  bags 
quickly  at  the  end  of  the  trip. 

In  response  to  pressure  from 
passengers  who  want  to  be  able  to  carry 
bags  on  board,  air  carriers  have  allowed 
more  carry-on  baggage  and  often 


reconfigured  airplanes  cabins  to  provide 
more  storage  space.  Carry-on  baggage 
also  saves  the  air  carriers  money:  they 
need  fewer  baggage  handlers;  they  have 
fewer  claims  for  lost  luggage;  and.  they 
can  turn  their  airplanes  around  faster  if 
they  do  not  have  to  unload  and  load 
large  quantities  of  baggage.  Some 
carriers  have  made  carry-on  baggage  a 
selling  point,  thereby  pressuring  their 
competition  to  do  the  same. 

On  August  31. 1984,  AFA  petitioned 
the  FAA  for  a  change  in  §  121.589.  AFA 
asked  the  FAA  to  set  limits  on  the  size 
and  number  of  carry-on  bags.  After 
publishing  a  summary  of  the  petition  (49 
FR  37109,  September  21, 1984),  the  FAA 
received  oVer  300  comments,  most  in 
favor  of  the  petition.  On  July  11, 1985. 
the  FAA  held  a  public  seminar  on  the 
carry-on  baggage  issue  at  which  it 
circulated  a  "working  paper"  outlining  a 
possible  carry-on  baggage  rule  for 
discussion.  After  the  seminar,  a  number 
of  airlines  sent  their  frequent  flyers  a 
letter  from  the  Air  Transport 
Association  (ATA)  telling  them  that  the 
FAA  was  considering  regulatory  action 
on  carry-on  baggage.  The  letter  did  not 
contain  specifics  of  the  AFA  proposal  or 
the  FAA  working  paper  and  left  many  of 
the  frequent  flyers  with  the  impression 
that  the  FAA  was  planning  to  ban  carry- 
on  baggage  or  limit  it  to  a  single  bag. 
Several  thousand  people  wrote  to  the 
FAA  in  response  to  that  letter.  Although 
a  number  of  these  people  opposed  a  rule 
change,  a  large  percentage  of  those 
opposed  said  all  they  wanted  to  be  able 
to  carry  on  were  one  or  two  pieces  (e.g.. 
a  briefcase  and  a  hanging  bag).  This 
would  have  been  permitted  under  the 
AFA  proposed.  A  large  number  of 
commenters  disagreed  with  the  position 
being  taken  by  the  "frequent  flyer"  letter 
and.  instead,  wrote  in  support  of  more 
strict  control  of  carry-on  baggage. 
Although  these  letters  were  not  written 
in  direct  response  to  the  AFA  petition, 
the  FAA  reviewed  them  and  considered 
the  writers'  concerns  when  developing 
its  Notice  of  Proposed  Rulemaking 
(NPRM),  Notice  No.  86-6  (51  FR  19134; 
May  27, 1986).  Because  of  the  public 
interest  in  this  issue,  the  FAA  held  a 
public  meeting  on  July  16. 1986.  to  solicit 
further  information  from  the  public  and 
to  ensure  the  broadest  possible  public 
participation  and  knowledge. 

In  the  NPRM.  the  FAA  proposed  that 
each  air  carrier  be  required  to  develop 
procedures  for  handling  and  controlling 
carry-on  baggage  and  incorporate  them 
in  an  overall  carry-on  baggage  program 
that  the  FAA  would  approve 
individually.  In  addition,  the  FAA 
proposed  that  the  last  passenger  cabin 
door  could  not  be  closed  until  an 


employee  of  the  air  carrier,  other  than  a 
required  crewmembcr.  verified  that  all 
carry-on  bag^aj^e  was  properly  stowed. 

The  air  curriers'  programs  would  be 
required  to  include  at  least  one  baggage 
control  point  located  outside  the 
airplane  (but  not  located  at  the 
passenger  secunty  screening  point).  The 
NPRM  stated  that  the  following  are 
some  of  the  areas  of  concern  air  carriers 
should  consider  m  developing  their 
carry -on  baggage  programs. 

(1)  Types  of  airplanes  operated  by  the 
carrier. 

(2)  Volume  and  weight  capability  of 
onboard  storage. 

(3)  Consistency  with  the  existing  FAR. 

(4)  Procedures  for  handling  of  excess 
carry-on  baggage. 

(5)  Methods  of  ensuring  proper 
stowage  of  all  carry-on  baggage. 

(6)  Anticipated  load  factor. 

(7)  Methods  of  stowing  carry -on 
baggage  in  the  passenger  compartment. 

(8)  Airplane  weight  and  balance 
assessment  of  carry-on  baggage. 

(9)  Areas  of  operations  including 
terminal  facilities  (including  charter 
operations). 

(10)  Facilities  for  handling  excess 
carry-on  baggage. 

(11)  Training  of  crewmembers  and 
station  personnel. 

The  FAA  anticipated  that  the 
programs  would  vary  considerably 
depending  on  these  factors.  Some 
programs  might  include  limits  on  size, 
weight,  or  number  of  bags:  others  might 
be  geared  to  load  factors.  Devising  their 
own  programs  would  give  the  air 
carriers  the  flexibility  to  develop 
innovative  approaches.  The  requirement 
that  such  a  program  exist  also  provides 
a  powerful  incentive  that  airlines 
comply  with  its  tpnms 

Discussion  of  CommeDts 

The  FAA  received  over  200  comments 
on  the  NPRM  from  air  carriers,  flight 
attendant  and  pilot  unions,  foreign 
governments,  consumer  groups,  special 
interest  groups,  and  the  traveling  public. 
About  75  percent  of  these  comments 
favor  controlling  carry-on  baggage: 
about  25  percent  oppose  the  proposed 
rule.  Their  spet  ific  objections  are 
discussed  below. 

Of  the  comments  from  the  general 
traveling  public,  almost  90  percent 
approve  of  the  proposal.  Besides 
mentioning  the  safety  hazards  of  too 
much  carry-on  baggage,  those  in  favor  of 
the  rule  cite  the  inconvenience  of 
waiting  while  passengers  load  and 
unload  their  luggage.  Those  opposed 
generally  cite  the  problems  of  retrieving 
and  of  losing  checked  luggage. 

The  National  Transportation  Safety 
Board  says  that  it  "supports  the  intent  of 


this  NPRM  and  beUeves  this  rulemaking 
effort  can  lead  to  improvement  in 
passenger  protection." 

A  number  of  commenters  say  that  the 
FAA  should  establish  a  single  standard 
that  would  apply  to  all  air  carriers  or  all 
airplanes  of  the  same  type  because  this 
would  make  compliance  easier,  both  for 
the  airlines  and  for  passengers.  The 
Regional  Airline  Association  (RAA)  and 
many  business  flyers  slate  that  allowing 
each  carrier  to  have  different  standards 
will  make  it  difficult  for  passengers  who 
have  to  change  airlines  during  their 
trips.  The  International  Foundation  of 
Airline  Passengers  Associations  states 
that  "the  airline  passenger  whose 
journey  includes  a  change  of  planes 
from  domestic  carrier  to  international 
operator  expects  consistency  of 
approach  as  far  as  safety  aspects  are 
concerned." 

While  the  FAA  recognizes  that  a 
single  standard  has  a  certain  appeal,  a 
uniform  standard  for  all  air  carriers  and 
airplanes  would  necessarily  have  to  be 
designed  for  the  lowest  common 
denominator  (i.e..  the  smallest  available 
stowage  space,  fleet-wide)  and  would 
therefore  drastically  and  needlesssly 
limit  carry-on  baggage.  Many  airplanes 
covered  by  this  rule  do  not  have 
enclosed  overhead  bins  or  closet  space 
for  hanging  bags.  Even  the  most 
commonly  cited  standard  for  under-the- 
seat  bags — 16  inches  by  20  inches  by  9 
inches — is  too  large  for  some  airplanes. 
In  addition  to  these  variations  among 
airplane  types,  many  air  carriers  have 
reconfigured  the  interiors  of  their 
airplanes,  some  to  add  storage  space, 
others  to  remove  it  and  add  seats.  Given 
this  variety  of  available  storage  space, 
the  FAA  has  decided  that  a  flexible 
program,  designed  to  accommodate  the 
variations,  is  preferable.  The  FAA 
would  be  receptive  to  carriers  joining 
together,  consistent  with  the  antitrust 
laws,  to  develop  standardized  programs. 
In  fact,  the  R.\A  might  perform  that 
function  for  its  members. 

Flexible  programs  will  not  necessarily 
make  it  harder  for  passengers  to  know 
what  to  expect.  At  present,  carry-on 
baggage  practices  and  procedures  vary 
from  airline  to  airline;  passengers  who 
shift  from  one  type  of  airplane  to 
another  or  from  one  carrier  to  another 
must  deal  with  the  differing  amounts  of 
available  onboard  storage  space.  In 
addition,  the  FAA  expects  that  each  air 
carrier  will  develop  means  to  educate  its 
customers  and  travel  agents  about  the 
substance  of  its  new  programs  and  the 
sanctions  in  the  regulations  that  apply  to 
passengers.  E^ch  air  carrier  should  also 
have  a  mechanism  for  informing 
travellers  and  travel  agents  about  the 


specific  carrv-on  requirements  of  each 
flight. 

The  FAA  specifically  requested 
comments  regarding  which  person 
should  be  responsible  for  verifying  that 
all  carry-on  baggage  is  properly  stowed. 
Air  carriers,  AFA.  other  unions,  and 
foreign  governments  object  to  the 
provision  in  the  proposed  rule  that 
would  have  required  someone  other 
than  a  required  crevi^member  to  verify 
that  all  carry-on  baggage  was  p^opet^y 
stowed.  The  air  carriers  cite  the  cost  of 
hiring  and  training  additional 
personnnel  as  well  as  the  cost  of  delays 
they  feel  would  be  inevitable  in  such  a 
situation.  AFA  states  that  the 
verification  "is  logically  the  job  of  the 
flight  attendants  and  it  is  something 
they  are  uniquely  qualified  to  do." 

This  requirement  was  originally 
included  primarily  to  relieve  flight 
attendants  of  a  duty  that  the  FAA 
perceived  was  taking  too  much  time  and 
hindering  them  from  completing  their 
other  safety  duties.  However,  after 
considering  AFA's  position  that 
preboarding  control  will  make  the  job 
much  less  time-consuming,  the  FAA  has 
changed  the  proposal  to  require  air 
carriers  to  designate  at  least  one 
required  crewmember  to  verify  that  all 
carry-on  baggage  is  stowed  before  the 
last  cabin  door  is  closed.  In  addition, 
this  change  will  alleviate  the  air 
carriers'  concerns  about  increased  costs. 
The  FAA  is  requiring  that  the  person  or 
persons  designated  be  required 
crewmembers  because  they  are  trained 
and  familiar  with  the  airplane  and  must 
be  on  board. 

ATA  objects  to  the  requirement  that 
all  baggage  be  slowed  before  the  cabin 
doors  are  closed.  ATA  stales  that  flight 
attendants  can  use  the  time  after  the 
doors  have  been  closed  "for  verifying 
and  repositioning  of  improperly  stowed 
baggage."  ATA  goes  on  to  say.  "It  is 
unreasonable  to  presume  that  all 
passengers  will  stow  all  baggage  for 
pretax!  verification  when  they  know 
takeoff  is  still  perhaps  twenty  or  more 
minutes  away." 

The  FAA  does  not  agree  with  this 
position.  The  rule  will  require  that  at 
least  one  crewmember  must  verify  that 
alt  baggage  is  properiy  stowed  before 
the  doors  are  closed.  Before  the  doors 
close,  if  an  item  cannot  be  stowed,  the 
item  can  be  removed  and  stowed  at 
checked  baggage,  if  the  verification  is 
done  aftei  the  doors  are  closed  aruj  the 
airplane  has  pushed  back  for  taxiing,  the 
airplane  would  either  have  to  return  to 
the  terminal  so  items  that  could  not  be 
stowed  could  be  checked,  or  take  off,  in 
violation  of  the  rules,  with  items 
improperly  stowed.  While  the 


UM  I 


21474 


Federal  Register  /   Vol.  52.  No. 


108  /  Friday.  |une  5.  1967  /  Rules  and  Regulations 


Federal  Register  /  Vol.  52.  No.  108  /  Friday.  June  5.  1987  /  Rules  and  Regulations 


21475 


preboarding  check  should  limit  the 
stowage  problems,  it  may  not  entirely 
eliminate  them.  If  an  item  has  to  be 
checked,  this  can  only  be  done  before 
the  doors  are  closed.  Once  the  doors  are 
closed,  the  pressure  is  on  the 
crewmembers  to  get  the  flight 
underway,  and  there  is  no  access  to  the 
cargo  compartment. 

The  majority  of  commenters  in  favor 
of  this  rulemaking  cite  the  safety  hazard 
caused  by  excessive  amounts  of  carry- 
on  baggage.  A  number  mention  being  hit 
and  sometimes  seriously  hurt  by  heavy 
bags  falling  out  of  overstuffed  overhead 
bins.  Others  cite  the  danger  posed  when 
aisles  and  the  spaces  between  seats  are 
effectively  blocked  by  oversized  bags; 
evacuation  would  be  difficult  in  these 
circumstances. 

Many  commenters  raise  the  question 
of  heavy  items  in  overhead  bins.  Others 
question  the  safety  of  the  overhead  bins 
themselves  as  opposed  to  their  contents 
Each  bin  is  certificated  for  a  maximum 
weight.  If  that  weight  is  not  exceeded 
and  if  the  bin  is  properly  packed  and 
latched,  the  bins  are  safe  and  should  not 
open.  Many  of  the  accidents  involving 
luggage  falling  out  of  overhead  bins 
have  occurred  because  too  much  has 
been  packed  into  the  bins;  when  the 
bins  are  opened,  the  contents  spill  out 
immediately.  If  the  bins  were  not  too 
full,  this  would  not  occur.  Carry-on 
baggage  programs  must  include 
procedures  to  ensure  that  no  bin  or 
authorized  stowage  space  is  overloaded 
with  either  too  much  weight  or  too  great 
a  volume  of  baggage. 

A  number  of  commenters.  including 
KAA.  question  how  the  FAA  will  ensure 
that  the  principal  operations  inspectors 
(POl's)  use  the  same  standards  when 
approving  programs  for  different 
carriers  and  in  different  parts  of  the 
country.  RAA  states  that  the  FAA 
should  at  least  set  standards  for  types  of 
airplanes  that  do  not  have  significant 
variations. 

The  FAA  will  provide  guidance  to 
POl's.  which  will  be  available  to 
carriers,  that  will  spell  out  which 
elements  should  be  included  in  the 
programs  and  what  degree  of  variation 
is  acceptable.  The  items  listed  in  this 
preamble  will  be  part  of  this  guidance. 
FAA  headquarters  will  monitor  the 
approvals  to  ensure  that  they  are 
consistent  with  this  guidance.  In 
addition,  because  the  programs  will  be 
included  in  an  air  carrier's  operations 
specifications,  a  means  for  appealing  a 
POl's  decision  to  headquarters  is 
provided  in  §121.79. 

A  number  of  commenters.  including 
ATA.  state  that  the  only  problem  with 
the  current  rule  is  that  the  FAA  is  not 
enforcing  it  adequately.  The  FAA 


conducts  surveillance  of  the  air  carriers, 
but  because  the  number  of  FAA 
inspectors  is  limited  and  the  range  of 
their  responsibilites  is  broad,  the  FAA 
cannot  conduct  surveillance  on  every 
flight.  The  FAA  and  the  public  expect 
air  carriers  to  comply  with  all  the  rules 
all  the  time;  air  carrier  compliance 
should  not  be  proportionate  to  the 
FAA's  ability  to  monitor  and  enforce  a 
particular  rule.  Normally  this 
expectation  is  met.  In  the  area  of  carry- 
on  baggage,  however,  it  is  clear  that 
customer  pressure  and  other  factors 
have  caused  some  air  carriers  to  become 
lax  in  their  compliance  practices.  At  the 
public  hearing  on  this  rule, 
representatives  of  air  carriers 
acknowledged  that,  as  a  result  of  these 
practices,  flight  attendants  were 
sometime  forced  to  stow  excess  baggage 
in  lavatories,  galleys,  and  other 
unauthorized  areas.  The  representatives 
dismissed  this  stowage  as  no  problem 
although  it  is  a  violation  of  the  current 
rules. 

Poor  compliance  with  this  rule  must 
be  changed  because  improperly  stowed 
carry-on  bags  can  pose  a  safety  hazard. 
This  rule  will  require  the  air  carriers  to 
develop  procedures  for  handling  carry- 
on  baggage  in  a  way  that  ensures  that 
every  bag  taken  on  board  can  be 
properly  stowed.  With  the  flexibility  to 
devise  their  own  programs,  the  air 
carriers  will  have  the  chance  to  find 
ways  to  provide  passengers  with  the 
services  they  want  while  meeting  the 
safety  requirement  for  proper  stowage  of 
all  bags.  Having  developed  the 
procedures  themselves,  the  air  carriers 
should  find  compliance  easier.  Carriers 
should  expect  the  FAA  to  demand  strict 
compliance  with  the  procedures  in  their 
carry-on  baggage  programs.  Indeed, 
continued  compliance  with  the 
provisions  of  a  carrier's  carry-on 
baggage  program  is  a  condition  for 
maintaining  the  approval  of  that 
program. 

The  International  Association  of  Duty 
Free  Shops,  the  City  of  Los  Angeles,  and 
the  State  of  Hawaii  object  to  the 
proposed  rule  on  the  grounds  that  it  will 
discourage  people  from  purchasing  duty 
free  items  at  airport  duty  free  shops 
because  they  will  be  prevented  from 
carrying  them  on  board. 

Nothing  in  this  rule  will  prevent  such 
purchases;  this  rule  will  only  prevent 
passengers  from  taking  on  board  more 
baggage  than  can  be  safely  stowed,  as 
should  the  present  rule.  Air  carriers 
operating  on  routes  that  include  duty 
free  shops  will  be  able  to  adapt  their 
carry-on  programs  to  accommodate  their 
passengers  if  sufficient  stowage  space  is 
available,  or  they  may  reconfigure  the 


airplanes  used  on  those  routes  to 
provide  such  space. 

One  commenter  objects  to  applying 
this  rule  to  cargo-only  operators  who 
carry  additional  crewmembers.  other 
employees,  etc.  This  rule  should  not 
cause  problems  for  these  carriers.  They 
still  must  see  that  baggage  is  safely 
stowed,  as  they  must  under  the  current 
rule.  It  is  unlikely,  however,  that  their 
program  for  the  management  of  carry-on 
baggage  will  need  to  be  complicated  or 
extensive. 

A  number  of  jewelers  and  musicians 
object  to  the  proposed  rule  because  they 
believe  the  rule  would  seriously  hamper 
their  business.  The  jewelers  state  that 
they  must  carry  on  their  sample  cases; 
unless  they  do.  their  insurance  will  not 
cover  losses.  Musicians  state  that  they 
must  carry  on  instruments;  if  checked, 
the  instruments  could  be  seriously 
damaged. 

This  rule  allows  the  air  carriers  to 
make  provisions  to  accommodate 
travelers  with  special  baggage  problems, 
provided  the  baggage  can  be  safely 
stowed.  We  would  expect  that  carriers 
would  establish  procedures  to  allow 
passengers  to  notify  the  airlines  prior  to 
traveling  to  see  if  special  baggage  needs 
can  be  accommodated. 

A  variation  on  this  problem  is  the 
passenger  who  wants  to  carry  on  large, 
fragile  objects  that  cannot  be  stowed  in 
accordance  with  the  rules  set  out  in 
§  121.285.  The  FAA  realizes  that  airlines 
many  times  do  not  want  to  check  these 
fragile  items.  However,  the  solution  is 
not  to  carry  the  items  on  board  and  stow 
them  unsafely.  The  passenger 
compartment  of  an  airplane  is  not  meant 
primarily  as  a  cargo  stowage  area.  The 
best  solution,  of  course,  is  for 
passengers  to  ensure  that  such  fragile 
objects  are  securely  packed  to 
withstand  normal  handling.  If  an  item 
cannot  be  safely  checked  or  stowed,  it 
should  be  shipped  by  some  other  means. 

Some  commenters  state  that  the 
proposed  rule  would  increase  boarding 
time.  The  FAA  disagrees.  At  present, 
boarding  is  often  slowed  while 
passengers  wait  for  the  people  ahead  of 
them  to  stow  baggage  and  while  the  last 
people  to  board  struggle  to  fmd  space 
for  their  carry-ons.  Under  this  rule, 
people  should  know  beforehand  what 
they  will  be  able  to  take  on  board  and 
will  have  time  to  check  extra  baggage. 
Boarding  itself  should  be  smoother  and 
quicker. 

AFA  requests  additional  language  in 
the  rule  statmg:  (1)  that  each  approved 
program  include  specific  criteria,  set  by 
the  air  carrier,  for  the  size  and  amount 
of  carry-on  baggage  allowed  each 
passenger;  and  (2)  that  the  air  carrier 


provide  baggage  screeners  with  a  means 
to  determine  if  the  baggage  meets  the 
criteria. 

This  language  is  not  necessary 
because  the  approved  program  would  be 
meaningless  unless  they  include  criteria 
about  what  can  be  safely  stowed  and 
the  number  of  bags  that  will  be 
permitted  and  provide  baggage  scanners 
with  adequate  procedures  for  handling 
baggage  not  permitted  to  be  carried  on 
board. 

AFA  and  the  Air  Line  Pilots 
Association  (ALPA)  recommend  that  the 
FAA  extend  the  proposed  rule  to  include 
taxiing  in  the  phrase,  "no  certificate 
holder  may  allow  an  airplane  to  takeoff 
or  land  .  .  ,"  unless  all  baggage  is 
stowed.  This  problem  has  been  dealt 
with  in  the  rule  by  the  requirement  that 
all  baggage  be  towed  before  the  last 
cabin  door  is  closed.  However,  once  this 
verification  is  complete,  the  passenger 
should  be  free  to  remove  stowed  items 
from  storage  spaces  in  order  to  retrieve 
personal  belongings  as  long  as  all  items 
are  again  properly  stowed  prior  to 
takeoff. 

ATA  objects  to  including  the  carry-on 
baggage  program  in  the  air  carriers's 
operations  specifications.  ATA  states 
that  operations  specifications  are  a  pilot 
and  dispatcher  working  document  while 
the  carry-on  baggage  program  is 
basically  a  passenger  service  program. 

The  FAA  disagress.  Operations 
specifications  cover  many  aspects  of  an 
aircarrier's  operations.  One  purpose  of 
operations  specifications  is  to  document, 
in  a  form  that  is  enforceable  and  is 
easily  accessible  to  safety  inspectors, 
agreements  between  the  carrier  and  the 
FAA  on  what  operations  are  approved. 
Approved  carry-on  baggage  programs 
are  an  appropriate  addition.  If  the  text 
of  a  program  is  very  long,  it  may  be 
included  in  the  air  carriers'  manual  and 
incorporated  by  reference  in  the 
operations  specifications. 

ALPA  questions  whether  the  weight 
allotments  that  the  FAA  recommends  air 
carriers  use  for  their  weight  and  balance 
calculations  are  high  enough. 

Such  questions  are  outside  the  scope 
of  this  proceeding  and  cannot  be 
specifically  dealth  with  in  this 
rulemaking.  However,  it  should  be  noted 
that  weight  and  balance  assessments 
are  one  factor  in  the  carry-on  baggage 
program.  If.  under  its  program,  an  air 
carrier  permits  passengers  on  any  of  its 
flights  to  carry  such  significant  amount 
of  baggage  on  board  that  the  FAA's 
carry-on  baggage  weight  allowance 
guidelines  are  substantially  exceeded, 
the  air  carrier  is  responsible  for 
adjusting  its  weight  allowance 
calculation  for  each  flight  affected  to 
ensure  that  accuracy  of  aircraft  weight 


and  balance  and  performance 
calculations. 

The  FAA's  concern  is  safety;  some  of 
the  factors  that  have  contributed  to  the 
current  problem,  such  as  baggage 
handling  procedures,  are  beyond  the 
FAA's  safety  mandate.  In  general,  the 
FAA  believes  that  fewer  bags  are  better 
than  more  bags,  and  smaller  bags  are 
better  than  larger.  Nonetheless,  safety  is 
determined  by  the  ability  to  stow  every 
item  properly,  not  by  size  or  number 
alone.  While  passengers  must  comply 
with  this  rule,  the  ultimate  responsibility 
for  safety  lies  with  the  air  carrier.  In  this 
rulemaking  the  FAA  is  adoptng  a 
flexible  regulation  to  give  air  carriers  a 
chance  to  develop  programs  that  suit 
their  needs  and  ensure  safety.  The 
agency  believes  that  this  rule  strikes  a 
fair  balance  between  these  safety 
concerns  and  the  convenience  expected 
by  the  traveling  public.  The  FAA  will 
monitor  these  program  to  ensure  that  the 
carriers  are  using  the  procedures  they 
have  developed  and  that  the  procedures 
are  effective.  If  it  finds  that  the  air 
carriers  are  not  complying,  the  agency 
will  have  the  option  of  withdrawing 
approval  of  the  programs  or  prescribing 
more  specific  standards. 

After  considering  the  comments,  the 
FAA  is  adopting  the  rule  as  proposed, 
except  that  §  121.589(b)  will  require  that 
at  least  one  required  crewmember  verify 
that  baggage  is  properly  stowed  before 
the  last  cabin  door  is  closed.  The  rule 
has  a  compliance  date  of  180  days  after 
the  effective  date  to  give  air  carriers 
time  to  develop,  submit,  and  obtain 
approval  for  their  programs.  All 
programs  must  be  approved  by  the 
compliance  date.  Airlines  without 
approved  programs  may  not  permit 
carry-on  baggage  aboard  their  flights. 
Passengers  will  have  to  comply  with  the 
programs  as  soon  as  they  are  approved 
and  put  into  effect.  Since  the  FAA 
anticipates  that  approving  the  programs 
may  require  considerable  FAA  review, 
the  air  carriers  should  submit  their 
programs  as  soon  as  posssible  but  no 
later  than  December  2. 1987  so  that  the 
review  process  may  be  completed 
before  the  compliance  date. 

Economic  Summary 

The  FAA  will  require  Part  121 
certificate  holders  that  carry  passengers 
to  develop  and  use  an  approved  carry- 
on  baggage  program  after  180  days  after 
ihe  effective  date. 

The  amendments  to  §  121.589  specify 
that  no  certificafe  holder  may  allow  the 
boarding  of  carry-on  baggage  on  aircraft 
unless  each  passenger's  baggage  has 
been  scanned  to  control  the  size  and 
amount  carried  on  board  in  accordance 
with  an  approved  carry-on  baggage 


program  in  its  operations  specifications. 
The  rule  also  requires  air  carriers  to 
verify  that  each  article  of  baggage  is 
properly  stowed  before  the  last  cabin 
door  is  closed  prior  to  pushback  or  taxi. 

These  amendments  are  in  part  a 
response  to  the  August  31. 1984.  petition 
submitted  by  the  FAR  to  amend 
§  121.589  of  the  FAR  to  limit  the  amount 
and  size  of  carry-on  baggage  on  aircraft. 
The  AFA  petition  and  a  recent  FAA 
study  of  carry-on  baggage  aboard  Part 
121  air  carriers  indicate  that  the  size  of 
articles  and  overall  volume  of  carry-on 
baggage  frequently  exceed  the  stowage 
capacity  in  the  passenger  compartments. 
The  excess  baggage  cannot  be  safely 
stowed,  giving  rise  to  a  potential  safety 
hazard.  The  rule  also  takes  into  account 
the  large  number  of  public  complaints 
addressing  the  unsafe  stowage  of  large 
and  heavy  items  and  the  clutter  created 
by  excess  carry-on  baggage. 

The  FAA  anticipates  that  the  affected 
air  carriers  will  elect  to  develop  FAA- 
approved  carry-on  baggage  programs 
prior  to  the  compliance  date  specified  in 
this  amendment.  This  evaluation 
estimates  that  the  total  cost  of 
compliance  to  the  146  Part  121 
certificate  holders  affected  by  the  carry- 
on  baggage  program  requirements  of  this 
rule  is  $540,000  in  1986  dollars. 

The  primary  benefit  of  this  rule  will  be 
the  prevention  of  fatalities  an  injuries 
resulting  from  improperly  stowed  items 
obstructing  rapid  passenger  egress  in 
otherwise  survivable  impacts  and  from 
improperly  stowed  items  dislodging  and 
striking  passengers  and  crew  when 
abrupt  aircraft  deceleration  or 
attitudinal  changes  occur. 

Quantification  of  these  benefits  is  not 
possible  because  the  safety  records  of 
the  FAA  and  the  NTSB  do  not  detail  the 
extent  to  which  improperly  stowed 
items  have  contributed  to  fatalities  and 
injuries  in  air  carrier  accidents. 

Economists  generally  agree  that  the 
economic  value  of  a  human  life  is  no 
less  than  $1  million.  Hence,  if  even  one 
fatality  is  prevented  as  a  result  of  this 
amendment  during  the  10-year  period 
following  implementation  of  the  rule,  the 
$540,000  cost  of  compliance  will  be 
substantially  exceeded  by  the  benefits. 

Regulatory  Flexibility  Determination 

The  FAA  has  determined  that  under 
the  criteria  of  the  Regulatory  Flexibility 
Act  (RFA)  of  1980,  this  amendment  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

FAA's  thresholds  for  significant 
economic  impact  vary  according  to  the 
equipment  type  operated  and  the  kind  of 
service  provided.  The  annualized  cost 
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threshold  for  scheduled  carriers  is 
$92,700  or  $51,800.  depending  on 
whether  the  fleet  operated  includes 
aircraft  having  more  than  or  a  fewer 
than  60  seats,  respectively.  The 
threshold  for  nonscheduled  air  carriers 
is  only  $3,600. 

The  cost  of  compliance  with  these 
amendments  for  a  small  nonscheduled 
air  carrier  is  estimated  to  be  $1,104.  This 
is  substantially  lower  than  the  $3,600 
threshold  established  for  small 
nonscheduled  air  carriers  and  far  below 
the  threshold  of  $51,800  for  scheduled 
carriers  operating  airplanes  with  60  or 
fewer  seats.  Therefore,  small  carriers 
will  not  incur  a  significant  economic 
impact  as  a  result  of  the  amendment  to 
5  121.589. 

Trade  Impact  Assessment 

This  rule  affects  only  U.S.  air  carriers 
operating  under  the  rules  of  Part  121  of 
the  FAR.  The  regulation  will  have  little 
or  no  impact  on  trade  opportunities  for 
U.S.  firms  doing  business  overseas  and 
does  not  apply  to  foreign  firms  doing 
business  in  the  United  States. 

Conclusion 

Compliance  with  this  rule  will  involve 
only  a  one-time  cost  on  the  part  of  air 
carriers  to  develop  an  FAA-approved 
carry-on  baggage  program.  Because  this 
amendment  will  not  result  in  an  annual 
effect  on  the  economy  of  $100  million  or 
more  or  a  major  increase  in  costs  for 
consumers;  industry;  or  Federal,  State, 
or  local  government  agencies,  it  has 
been  determined  that  this  is  not  a  major 
amendment  under  Executive  Order 
12291.  In  addition,  the  amendment  will 
have  little  or  no  impact  on  trade 
opportunities  for  U.S.  firms  doing 
business  overseas  or  for  foreign  firms 
doing  business  in  the  United  States. 

Since  the  amendment  concerns  a 
matter  on  which  there  is  a  substantial 
public  interest,  the  FAA  has  determined 
that  this  action  is  significant  under 
Department  of  Transportation 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979).  In  addition, 
as  noted  above,  the  FAA  certifies  that 
under  the  criteria  of  the  Regulatory 
Flexibility  Act,  this  amendment  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 


A  regulatory  evaluation  of  the 
amendment  including  a  Regulatory 
Flexibility  determination  and  Trade 
Impact  Assessment,  has  been  placed  in 
the  regulatory  docket.  A  copy  may  be 
obtained  by  contact  the  person 

idi'i;';f:fri  utilt-r  "FOR  FURTHER 
INFORMATION  CONTACT." 

List  of  Subjects  in  14  CFR  Part  121 

Aviation  safety.  Safety,  Air  carriers. 
Air  transportation.  Aircraft,  Airports. 
Cargo.  Handicapped.  Transportation, 
Common  carriers. 

The  Rule 

Accordingly,  the  Federal  Aviation 
Administration  amends  Part  121  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  121]  as  follows: 

PART  121— CERTIFICATION  AND 
OPERATIONS:  DOMESTIC.  FLAG.  AND 
SUPPLEMENTAL  AIR  CARRIERS  AND 
COMMERCIAL  OPERATORS  OF 
LARGE  AIRCRAFT 

1.  The  authority  citation  for  Part  121 
continues  to  read  as  follows: 

Authority:  49  App.  U.S.C.  1354(a).  1355. 
1356.  1357.  1401.  1421-1430.  1472.  1485.  and 
1502;  49  U.S.C.  106(g)  (Revised.  Pub.  L  97-449, 
January  12. 1983). 

2.  Section  121.589  is  revised  to  read  as 
follows: 

§121589     Carry-on  baggage. 

(a)  No  certificate  holder  may  allow 
the  boarding  of  carry-on  baggage  on  an 
airplane  unless  each  passenger's 
baggage  has  been  scanned  to  control  the 
size  and  amount  carried  on  board  in 
accordance  with  an  approved  carry-on 
baggage  program  in  its  operations 
specifications.  In  addition,  no  passenger 
may  board  an  airplane  if  his/her  carry- 
on  baggage  exceeds  the  baggage 
allowance  prescribed  in  the  carry-on 
baggage  program  in  the  certificate 
holder's  operations  specifications. 

(b)  No  certificate  holder  may  allow  all 
passenger  entry  doors  of  an  airplane  to 
be  closed  in  preparation  for  taxi  or 
pushback  unless  at  least  one  required 
crewmember  has  verified  that  each 
article  of  baggage  is  stowed  in 
accordance  with  this  section  and 

S  121.285(c)  of  this  part. 


(c)  No  certificate  holder  may  allow  an 
airplane  to  take  off  or  land  unless  each 
article  of  baggage  is  stowed: 

(1)  In  a  suitable  closet  or  baggage  or 
cargo  stowage  compartment  placarded 
for  its  maximum  weight  and  providing 
proper  restraint  for  all  baggage  or  cargo 
stowed  within,  and  in  a  manner  that 
does  not  hinder  the  possible  use  of  any 
emergency  equipment;  or 

(2)  As  provided  in  S  121.285(c)  of  this 
part;  or 

(3)  Under  a  passenger  seat. 

(d)  Baggage,  other  than  articles  of 
loose  clothing,  may  not  be  placed  in  an 
overhead  rack  unless  that  rack  is 
equipped  with  approved  restraining 
devices  or  doors. 

(e)  Each  passenger  must  comply  with 
instructions  given  by  crewmembers 
regarding  complinnre  with  paragraphs 
(a),  (b),  (c).  id),  and  (g)  of  this  section. 

(f)  Each  passenger  seat  under  which 
liiig.aage  is  allowed  to  be  stowed  shall 
be  fitted  with  a  means  to  prevent 
articles  of  haggage  stowed  under  it  from 
sliding  forward.  In  addition,  each  aisle 
seat  shall  be  fitted  with  a  means  to 
prevent  articles  of  baggage  stowed 
under  it  from  sliding  sideward  into  the 
aisle  under  crash  impacts  severe  enough 
to  induce  the  ultimate  inertia  forces 
specified  in  the  emergency  landing 
rondition  regulations  under  which  the 
airplane  was  type  certificated. 

(g)  In  addition  to  the  methods  of 
stowage  in  paragraph  (c)  of  this  section, 
flexible  travel  canes  carried  by  blind 
individuals  may  be  stowed — 

(1)  Under  any  series  of  connected 
passenger  seats  in  the  same  row.  if  the 
cane  does  not  protrude  into  an  aisle  and 
if  the  cane  is  fiat  on  the  fioon  or 

(2)  Between  a  nonemergency  exit 
window  seat  and  the  fuselage,  if  the 
cane  is  fiat  on  the  fioon  or 

(3)  Beneath  any  two  nonemergency 
exit  window  seats,  if  the  cane  is  fiat  on 
the  floor  or 

(4)  In  accordance  with  any  other 
method  approved  by  the  Administrator. 

Issued  in  Washington.  DC  on  May  29. 1987. 
Donald  D.  Engen. 
Administrator. 

(FR  Doc.  87-12775  Filed  6-4-87;  &4S  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Determination  of 
Endangered  Status  for  Trifolium 
Stoloniferum  (Running  Buffalo  Clover) 

agency:  Fish  and  Wildlife  Service. 

Interior. 

action:  Final  nile^ 

summary:  The  Service  determines 
injtihum  stoloniferum  (running  buffalo 
clover)  to  be  an  endangered  species. 
This  clover  ranged  from  eastern  Kansas 
to  West  Virginia  until  perhaps  the  mid- 
IBOO's  and  was  apparently  abundant  in 
certain  locations.  Presently,  only  a 
single  extant  population  of  T. 
stoloniferum  is  known.  This  occurs  on 
private  land  in  Fayette  County.  West 
Virginia,  and  consists  of  only  four 
individuals.  This  species  is  clearly 
endangered  by  its  rarity  alone;  threats 
include  trampling  or  other  inadvertent 
destruction  by  humans  or  other  animals, 
crushing  by  off-road  vehicles,  and 
competition  with  weedy  species.  This 
determination  implements  the  protection 
provided  by  the  Endangered  Species  Act 
of  1973.  as  amended,  for  Trifolium 
stoloniferum. 

dates:  The  effective  date  of  this  rule  is 
luly  6.  1987. 

ADDRESSES:  The  complete  file  for  this 
rule  is  available  for  inspection,  by 
appointment,  during  normal  business 
hours  at  the  Annapolis  Field  Office,  U.S. 
Fish  and  Wildlife  Service.  1825B 
Virginia  Street.  Annapolis,  Maryland 
21401. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  jutly  Icicobs  at  the  above  address 
(301/269-6324). 
SUPPLEMENTARY  INFORMATION: 

Background 

The  running  buffalo  clover  (Trifolium 
stoloniferum]  is  a  member  of  the 
Fabaceae  (pea  family),  native  to  the 
eastern  United  States.  This  short-lived 
perennial  forms  long  runners  from  its 
base.  The  flowerheads  are  terminal  and 
large,  up  to  an  inch  in  diameter.  Flowers 
are  white,  tinged  with  purple.  Flowering 
normally  occurs  from  mid-April  to  June 
and  fruits  (seed  heads)  are  present  into 

July- 

Trifolium  stoloniferum  was  originally 
named  by  Henry  Muhlenberg  in  1813; 
however,  the  name  was  invalid,  since  it 
was  published  without  a  decription.  The 
name  was  validated  by  Amos  Eaton  in 
his  "Manual  of  Botany  for  the  Northern 
and  Middle  Slates,"  published  in  1818. 


Trifolium  stoloniferum  is 
morphologically  similar  to  the  native 
buffalo  clover  T.  reflexum.  but  as  the 
name  implies,  the  former  species  has  a 
stoloniferous  habit,  while  the  latter  does 
not.  T.  stoloniferum  has  also  been 
considered  very  similar  to  the 
stoloniferous  introduced  species 
Trifolium  repens:  however,  the  former 
has  a  chromosome  number  of  n  =  16. 
while  the  number  for  T.  repens  is  n  =  32 
(N.  Taylor,  University  of  Kentucky,  pers. 
comm.).  A  detailed  character  analysis 
by  Brooks  (1983)  reveals  further 
morphological  differences  among  these 
three  species. 

Documented  specimens  of  Trifolium 
stoloniferum  are  available  from  the 
States  of  Illinois,  Indiana,  Kansas, 
Kentucky.  Missouri,  Ohio,  and  West 
Virginia,  indicating  the  original  range  of 
this  plant  (Brooks  1983).  A  record  from 
Arkansas  is  believed  to  be  based  on  an 
introduction  (R.  Brooks  pers.  comm).  A 
recent  review  of  historical  accounts 
indicates  that  before  the  arrival  of  white 
settlers,  this  species  was  abundant  in 
several  areas  of  the  Ohio  Valley  and 
adjacent  regions,  and  may  have  been  a 
local  dominant  within  the  "bluegrass 
region  ■  of  Kentucky  (Campbell  1985). 
Running  buffalo  clover  was  apparently 
adapted  to  rich  soils  in  "relatively  stable 
ecotones,  with  continual,  moderately 
intense  disturbance,"  between  open 
forest  and  pastures  or  prairies 
(Campbell  1985).  Campbell  speculates 
that  the  vegetation  of  these  areas  was 
likely  maintained  by  "buffalo"  {Bison 
bison  bison).  After  the  extirpation  of  the 
buffalo  from  the  East,  the  abundance  of 
T.  stoloniferum  apparently  decreased. 
Brooks  (1983)  indicates  that  by  the  late 
19th  century,  populations  of  running 
buffalo  clover  were,  "limited  and  widely 
scattered.  .  .  .  Shortly 
thereafter  .  .  .  the  number  of 
collections  dwindled  rapidly,  with  a 
mere  five  sites  documented  after  1900." 
Brooks  Field-checked  all  the  documented 
locations  as  well  as  other  likely  habitat 
for  T.  stoloniferum  in  Missouri,  and 
Kansas,  without  finding  any  extant 
populations  (R.  Brooks  pers.  comm). 
Extensive  field  work  in  Kentucky  has 
also  revealed  no  extant  populations  of 
T.  stoloniferum  [].  Campbell  pers. 
comm.).  The  plant  is  also  believed  to  be 
extirpated  in  Illinois,  Indiana,  Missouri, 
and  Ohio  (pers.  comm.  with  State 
Heritage  Programs).  Based  on  this 
information  and  his  conversations  with 
field  botanists.  Brooks  (1983)  concluded 
that  T.  stoloniferum  was  possibly 
extinct. 

In  1983  and  1984,  two  small 
populations  of  running  buffalo  clover 
were  discovered  in  West  Virginia 
(Bartgis  1985).  One  of  these,  a  relocation 


of  the  most  recent  historical  record 
(WeHs»er  County  1940),  occurred  at  the 
margin  of  a  mowed  field  and  in  1984 
contained  only  four  plants.  During  field 
inspections  in  1985  and  1986.  these 
plants  could  not  be  relocated.  Therefore 
this  population  is  likely  extirpated.  The 
remaining  population,  located  along  an 
off-road-vehicle  trail  adjacent  to  the 
New  River  in  Fayette  County,  contained 
18  plants  in  the  fall  of  1985.  Repealed 
disturbances  in  the  spring  and  summer 
of  1986  (most  likely  by  motor  vehicles) 
decreased  the  population  to  its  present 
level  of  four  plants.  This  population 
occurs  within  the  area  of  an  existing 
hydropower  project  licensed  by  the 
Federal  Energy  Regulatory  Commission. 
At  present.  T.  stoloniferum  is  not 
directly  impacted  by  any  operational 
aspect  of  the  hydropower  facility.  The 
landowner  has  blocked  the  road  and  is 
committed  to  continued  protection  of  the 
clover.  Live  shoots  from  the  Fayette 
County  population  were  sent  to  the 
University  of  Kentucky  (UK)  and  West 
Virginia  University  (WVU)  greenhouses. 
The  plants  at  UK  have  been  vegetatively 
propagated,  and  those  over-wintering 
outside  have  produced  viable  seeds  (N. 
Taylor  pers.  comm.).  Some  of  these 
progagules  will  soon  be  ready  for 
reinlroduction  to  sites  within  the 
clover's  original  range.  At  WVU,  clover 
tissues  have  been  cultured  to  produce 
more  plants.  T.  stoloniferum  a'pparently 
responds  well  to  this  technique  (B. 
Bak^r,  West  Virginia  University,  pers. 
comm),  which  may  be  important  to  the 
species'  recovery. 

Trifolium  stoloniferum  was  first 
recognized  by  the  Service  in  the  Federal 
Register  notice  of  review  published  on 
November  28. 1983  (48  FR  53641).  That 
notice,  which  covered  plants  being 
considered  for  classification  as 
endangered  or  threatened,  included 
Trifolium  stolonifqrum  in  category  2*. 
Category  2  comprises  those  taxa  for 
which  proposed  listing  is  possibly 
appropriate  but  for  which  conclusive 
data  on  biological  vulnerability  are  not 
currently  available  to  support  a 
proposed  rule.  The  asterisk  (*)  indicates 
taxa  that  are  possibly  extinct.  The 
Service  was  informed  of  the  extant 
populations  of  this  species  in  December 
1984.  On  March  10, 1986.  the  Service 
proposed  endangered  status  for  this 
species  (51  FR  8217). 

Summary  of  Comments  and 
Recommendations 

In  the  March  10. 1986.  proposed  rule 
(51  FR  8217)  and  associated 
notifications,  all  interested  parties  were 
requested  to  submit  factual  reports  or 
information  that  might  contribute  to  the 


development  of  a  final  rule.  Appropriate 
State  agencies,  county  governments. 
Federal  agencies,  scientific 
organizations,  and  other  interested 
parties  were  contacted  and  requested  to 
comment.  A  newspaper  notice  that 
invited  public  comment  was  published 
in  the  Charleston  Gazette  on  April  12. 
1986.  Nine  comments  were  received  and 
are  discussed  below. 

Letters  supporting  the  listing  were 
received  from  the  West  Virginia 
Department  of  Natural  Resources.  Ohio 
Department  of  Natural  Resources,  Dr. 
Ralph  Brooks  of  the  Kansas  Biological 
Survey.  Indiana  Department  of  Natural 
Resources.  Federal  Energy  Regulatory 
Commission,  and  The  Nature 
Conservancy.  The  proposal  received 
further  letters  of  support  from  two 
researchers  at  the  University  of 
Kentucky.  One  of  these  letters,  from  Dr. 
Julian  Campbell,  supplied  some 
comments  and  additional  information  on 
threats,  which  have  been  incorporated 
into  this  final  rule. 

Finally,  a  letter  was  received  from  the 
law  firm  representing  the  landowner 
corporation,  commenting  on  this  listing 
as  it  relates  to  FERC  relicensing.  On 
June  13.  a  meeting  was  held  in  Newton 
Corner.  Massachusetts,  to  discuss 
concerns  raised  in  this  letter.  These  will 
not  be  discussed  in  detail  here,  since 
they  relate  primarily  to  the  relicensing, 
rather  than  to  this  listing.  All  of  the 
corporation's  concerns  relative  to  the 
listing  were  addressed  at  the  meeting;  it 
now  fully  supports  the  listing  and  has 
been  extremely  cooperative  in 
protecting  the  clover  population  on  its 
land. 

Summary'  of  Factors  Affecting  the 
Species 

After  a  thorough  review  and 
consideration  of  all  information 
available,  the  Service  has  determined 
that  the  running  buffalo  clover  should  be 
classified  as  endangered.  Section  4(a)(1) 
of  the  E;idangered  Species  Act  (16 
U.S.C.  1531  et  seq.)  and  regulations 
promulgated  to  implement  the  listing 
provisions  of  the  Act  (codified  at  50  CFR 
Part  424)  were  followed.  A  species  may 
be  determined  to  be  an  endangered  or 
threatened  species  due  to  one  or  more  of 
the  five  factors  described  in  section 
4(a)(1).  These  factors  and  their 
application  to  Trifolium  stoloniferum 
are  as  follows: 

A.  The  present  or  threatened 
destruction,  modification,  or  curtailment 
of  its  habitat  or  range.  It  is  difficult  to 
determine  the  original  extent  and 
abundance  of  running  buffalo  clover, 
since  elimination  of  the  natural  ground 
cover  within  its  range  began  during  the 
17908.  before  T.  stoloniferum  was  even 


described,  and  long  before  the  area  was 
adequately  botanized.  By  1850,  native 
vegetation  of  the  Kentucky  bluegrass 
region  had  been  largely  replaced  by 
pasture  plants,  including  bluegrass  [Poa 
pratensis)  and  introduced  white  clover 
(Trifolium  repens]  (Campbell  1985). 
Therefore,  we  must  rely  on  early, 
nontechnical  accounts,  such  as  those 
summarized  by  CampbeD  (1985)  to  infer 
the  original  extent  of  running  buffalo 
clover.  Quotations  from  early  observers 
in  the  Kentucky  bluegrass  region 
indicate  at  lea-st  localized  abundance: 
"rich  soil .  .  .    adorned  with  great 
patches  of  fine  white  clover"  (Ranck 
1901,  re  1775).  "covered  with  clover  in 
full  bloom"  (Walker  1924.  re  1775).  "a 
turf  of  white  clover"  (Henderson  1775) 
"an  abundance  of  wild  rye.  clover  and 
buffalo  grass  covering  vast  tracts  of 
country"  (Filson  1784)  (all  quoted  in 
Campbell  1985).  Campbell  argues  that 
many  of  these  and  other  early  accounts 
referred  to  Trifolium  stoloniferum,  the 
only  clover  known  to  have  been  native 
to  the  region.  White  clover  (Trifolium 
repens)  was  introduced  and  began  to 
spread  shortly  after  settlement,  and 
apparently  running  buffalo  clover  began 
to  decline  at  about  the  same  time.  By  the 
late  ISOO's,  when  the  majority  of 
collections  were  made,  the  species  was 
known  only  from  localized,  widely 
scattered  localities.  Today.  T. 
stoloniferum  is  believed  to  be  extirpated 
throughout  its  range,  with  the  exception 
of  the  one  population  in  West  Virginia. 

The  precise  reasons  for  this  striking 
decline  are  unclear.  It  is  likely  that 
running  buffalo  clover  was  to  some 
extent  dependent  on  the  buffalo  for  soil 
enrichment,  periodic  intense  disturbance 
and  seed  dispersal  (Campbell  1985, 
Larson  1940.  Reynolds  et  al.  1982).  In 
this  regard  it  is  interesting  that  the 
Webster  County,  West  Virginia 
population  was  in  the  immediate 
vicinity  of  the  last  recorded  site  for 
buffalo  in  the  State,  and  all  other  West 
Virginia  records  are  in  the  immediate 
vicinity  of  known  buffalo  trails  (Bartgis 
1985).  Other  factors  contributing  to  the 
species'  demise  could  include  clearing  of 
its  habitat  for  pasture  and  agriculture, 
competition  with  introduced  species, 
and  other  habitat  changes  resulting  from 
the  industrial  revolution  (Brooks  1983), 
and  possibly,  diseases  introduced  with 
non-native  clovers  (see  below). 

B.  Overutilization  for  commercial, 
recreational,  scientific  or  educational 
purposes.  Running  buffalo  clover  is  not 
known  to  be  used  for  any  commercial  or 
recreational  purpose.  Because  of  its 
rarity,  it  is  subject  to  collection  by 
botanists  and/or  curiosity  seekers. 
Given  the  fact  that  only  four  individuals 
of  this  species  are  known  to  exist  in  the 


wild,  any  collection  would  be  over- 
collection.  The  species  could  also  be 
eliminated  in  the  wild  by  a  single  act  of 
vandalism. 

C.  Disease  or  predation.  Dr.  Julian 
Campbell  (pers.  comm.)  has  observed 
that  T.  stoloniferum  is  highly  palatable 
to  herbivores,  apparently  having 
evolved  no  chemical  defenses,  unlike 
white  clover,  which  has  cyanide  in  its 
leaves.  Campbell  has  noted  heavy  slug 
damage  to  some  of  his  plants  and  cited 
an  incident  of  rabbit  depredation  on 
another  plant.  Some  greenhouse  plants 
at  UK  have  recently  succumbed  to  a 
viral  or  virus-like  disease,  possibly 
transmitted  from  white  clover  ( Trifolium 
repens].  SusceptibiUfy  to  this  or  other 
recently  introduced  diseases  may  have 
contributed  to  the  species'  decline  (N. 
Taylor  pers.  comm.),  and  must  be 
studied  with  regard  to  the  species' 
recovery. 

D.  Inadequacy  of  existing  regulatory 
mechanisms.  TTie  extant  population  of 
T.  stoloniferum  presently  receives  no 
protection  under  any  Federal,  State  or 
local  law  or  regulation,  other  than  the 
protection  afforded  by  its  proposed 
endangered  status  under  the 
Endangered  Species  Act. 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence.  As 
stated  above,  the  Fayette  County 
population  of  running  buHalo  clover  is 
located  immediately  adjacent  to  an  off- 
road-vehicle  path  that  provides  the  only 
public  access  to  a  10-mile  stretch  of  the 
New  River.  Due  to  its  location,  the 
population  is  extremely  vulnerable  to 
being  run  over,  trampled,  covered  by 
trash  or  killed  by  petroleum  or  other 
pollutants.  Closing  the  road  has 
alleviated  the  potential  for  these 
impacts  to  some  extent,  but  the  recent 
population  declines  underscore  the 
precarious  nature  of  the  present 
situation. 

The  Service  has  carefully  assessed  the 
best  scientifi  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by  this 
species  in  determining  to  make  this  rule 
final.  Based  on  this  evaluation,  the 
preferred  action  is  to  list  the  running 
buffalo  clover  as  endangered.  The  Act 
defines  an  endangered  species  as  "any 
species  which  is  in  danger  of  extinction 
throughout  all  or  a  significant  portion  of 
its  range."  This  definition  is  most 
appropriate  for  Trifolium  stoloniferum 
at  this  time.  The  reasons  for  not 
designating  critical  habitat  are 
discussed  below. 

Critical  Habitat  I 

Section  4(a)(3)  of  the  Act.  as  amended, 
requires  that  to  the  maximum  extent 
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prudent  and  determinable,  the  Secretary 
designate  any  habitat  of  a  species  which 
is  considered  to  be  critical  habitat  at  the 
time  the  species  is  determined  to  be 
endangered  or  threatened.  The  Service 
finds  that  designation  of  critical  habitat 
is  not  prudent  for  Trifo/ium 
stoloniferum,  because  its  very  restricted 
distribution  makes  it  vulnerable  to 
extinction  from  taking.  Public  access  to 
published  habitat  descriptions  and 
precise  maps  would  almost  certainly 
result  in  collection  or  vandalism,  which 
would  be  fatal  for  this  species  in  the 
wild.  Therefore,  it  would  not  be  prudent 
to  determine  critical  habitat  for 
Trifolium  stoloniferum. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  practices.  Recognition 
through  listing  encourages  and  results  in 
conservation  actions  by  Federal,  State, 
and  private  agencies,  groups,  and 
individuals.  The  Endangered  Species 
Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
States  and  requires  that  recovery 
actions  be  carried  out  for  all  listed 
species.  Such  actions  are  initiated  by  the 
Service  following  listing.  The  protection 
required  of  Federal  agencies  and  the 
prohibitions  against  taking  are 
discussed,  in  part,  below. 

Section  7(a)  of  the  Act.  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  listed  as  endangered  or 
threatened  and  with  respect  to  its 
critical  habitat  if  any  is  designated. 
Regulations  implementing  this 
interagency  cooperation  provision  of  the 
Act.  published  on  June  3. 1986  (51  FR 
19926).  are  codified  at  50  CFR  Pari  402. 
Section  7(a)(2)  requires  Federal  agencies 
to  ensure  that  activities  they  authorize, 
fund  or  carry  out  are  not  likely  to 
jeopardize  the  continued  existence  of  a 
listed  species  or  to  destroy  or  adversely 
modify  its  critical  habitat.  If  a  Federal 
action  may  affect  a  listed  species  or  its 
critical  habitat,  the  responsible  Federal 
agency  must  enter  into  consultation  with 
the  Service.  The  Federal  Energy 
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Regulatory  Commission  (FERC)  has 
licensing  authority  for  the  project  area 
on  which  the  Fayette  County  population 
of  7".  stoloniferum  occurs.  The  existing 
project  does  not  directly  impact  T. 
stoloniferum.  however,  any  future 
project  developments  possible  impacting 
this  species  would  require  section  7 
consultation  to  ensure  protection  for  this 
species  and  its  habitat. 

The  Act  and  its  implementing 
regulations  found  at  50  CFR  17.61, 17.62, 
and  17.63  set  forth  a  series  of  general 
prohibitions  and  exceptions  that  apply 
to  all  endangered  plant  species.  These 
prohibitions,  in  part,  make  it  illegal  for 
any  person  subject  to  the  jurisdiction  of 
the  United  States  to  import  or  export 
any  endangered  plant,  transport  it  in 
interstate  or  foreign  commerce  In  the 
course  of  a  commercial  activity,  sell  it  or 
offer  it  for  sale  in  interstate  or  foreign 
commerce,  or  remove  it  from  an  area 
under  Federal  jurisdiction  and  reduce  it 
to  possession.  Certain  exceptions  can 
apply  to  agents  of  the  Service  and  State 
conservation  agencies.  The  Act  and  50 
CFR  17.62  and  17.63  also  provide  for  the 
issuance  of  permits  to  carry  out 
otherwise  prohibited  activities  involving 
endangered  species  under  certain 
circumstances.  With  regard  to  T. 
stoloniferum,  it  is  anticipated  that  few 
permits  will  ever  be  sought  or  issued 
since  the  species  is  not  common  in 
cultivation  or  in  the  wild,  and  is  not 
presently  known  to  occur  on  Fe^Jeral 
land.  Any  populations  re-established  on 
Federal  lands  would  be  carefully 
monitored  by  authorized  personnel. 
Requests  for  copies  of  the  regulations  on 
plants  and  inquiries  regarding  them  may 
be  addressed  to  the  Federal  Wildlife 
Permit  Office.  U.S.  Fish  and  Wildlife 
Service.  Washington,  DC  20240  (703/ 
235-1903). 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  denned  under  the 
authority  of  the  National  Elnvironmental 
Policy  Act  of  1969,  need  not  be  prepared 
in  connection  with  regulations  adopted 
pursuant  to  Section  4(a)  of  the 
Endangered  Species  Act  of  1973.  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
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was  published  in  the  Federal  Register  on 
October  25, 1983  (48  FR  49244). 
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Regulation  Promulgation 

PART  17— (AMENDED) 

Accordingly,  Part  17,  Subchapter  B  of 
Chapter  I.  Title  50  of  the  Code  of  Federal 
Regulations,  is  amended  as  set  forth 
below: 

1.  The  authority  citation  for  Part  17 
reads  as  follows: 

Authority:  Pub.  L  93-205.  87  Slat  864:  Pub. 
L  94-359.  90  Stat  911;  Pub  L  95-632.  92  Slat. 
3751;  Pub  L  98-159.  93  Stat.  1225:  Pub  L  97- 
304,  96  Slat.  1411  (16  U  S  C.  1531  et  seq.) 

2.  Amend  17.12(h)  by  adding  the 
following,  in  alphabetical  order  under 
the  family  Fabaceae.  to  the  List  of 
Endangered  and  Threatened  Plants: 
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Dated  May  27.  1987. 
'  Susan  Recce, 

Acting  Assistant  Secretary  for  Fish  and 

Wildlife  and  Parks. 
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Endangered  and  Threatened  WltdlMe 
and  Plants.  Determmation  of 
Astragalus  robbinsil  var.  jesupi 
(Jesup's  mHk-vetch)  To  Be  an 
Endangered  Species 

AQEMCV:  Fish  and  Wildlife  Service, 
Interior. 

action:  Final  rule. 

summary:  The  Service  determines 
.Xsiragalus  robbinsii  var.  /esupi  (Jesup's 
milk-vetch)  to  be  an  endangered  species, 
and  thereby  provides  the  species  needed 
protection  under  the  authority  contained 
in  the  Endangered  Species  Act  of  1973, 
as  amended.  This  species  is  known  from 
one  site  in  Vermont  and  two  sites  in 
New  Hampshire.  The  total  known  range 
of  the  species  is  along  approximately  16 
miles  (25  kilometers)  of  the  Connecticut 
River,  where  the  plants  are  associated 
with  calcareous  bedrock  outcrops. 
Mydropower  development  and  increased 
recreational  activity  along  the  river 
could  threaten  the  species'  continued 
existence.  Critical  habitat  is  not  being 
designated. 

DATES:  The  effective  date  of  this  rule  is 
July  6. 1987. 

ADDRESSES:  The  complete  file  for  this 
rule  is  available  for  inspection,  by 
appointment,  during  normal  business 
hours  at  the  Service's  Regional  Office. 
One  Gateway  Center,  Suite  700,  Newton 
Comer  Massachusetts  02158. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  W.  Dyer  at  the  above  address 
(617/965-5100  nr  FTS  829-9316). 
SUPPLEMENTARY  INFORMATION: 

Background 

Jesup's  milk-vetch  is  a  plant  of  the  pea 
family  (Fabaceae)  that  is  only  known  to 
occur  at  three  sites  on  the  banks  of  the 
Connecticut  River  in  New  Hampshire 
and  Vermont.  The  total  range  of  the 
species  is  restricted  to  approximately  16 
miles  (25  kilometers)  along  the  river, 
where  it  occurs  on  calcareous  schist 
outcrops.  The  perennial  herbs  grow  from 
rhizomes  in  the  silt-filled  crevices  of 


outcrops  or  at  the  high  water  mark, 
where  they  are  shaded  by  associated 
trees  and  shrubs.  The  one  to  several 
stems  are  8-24  inches  (2-6  decimeters) 
tall  and  are  either  smooth  or  sparsely 
covered  by  short  appressed  hairs.  The 
leaves  are  pinna tely  compound.  The  9-17 
leaflets  are  V3-^4  inches  (1-2 
centimeters)  long,  oblong  to  elliptic  in 
shape,  and  may  also  have  a  few  short 
hairs.  The  violet  to  bluish-purple  flowers 
appear  in  late  May  or  early  June.  The 
fruit  is  a  flattened  tapered  pod:  the  form 
of  the  pod  is  important  in  differentiating 
among  the  three  New  England  varieties 
of  Astragalus  robbmsn  (Bameby  1964). 
Of  these  three  known  varieties,  A. 
robbinsil  var.  robbinsii  is  now  extinct. 
A.  robbinsil  var.  minor  is  very  rare  in 
New  England,  and  the  third.  A.  robbinsii 
var.  Jesupi.  is  the  subject  of  this  rule. 
Astragalus  robbinsii  (Oakes)  Gray 
var.  jesupi  Eggleston  and  Sheldon  has 
persisted  at  two  of  its  three  known 
locations  since  the  late  1800's.  The  plant 
was  first  collected  in  1877  at  Sumner 
Falls  in  Plainfield.  New  Hampshire,  by 
Professor  Henry  G.  Jesup  of  Dartmouth 
College.  This  population  now  consists  of 
only  six  plants.  'The  Hartland.  Vermont 
location  was  discovered  on  May  19, 
1881,  by  Jesup  and  Perkins.  Many  early 
collections  were  made  at  the  Hartland 
site,  and  fewer  than  75  plants  now  occur 
there. 

The  most  vigorous  colony,  of 
approximately  1,000  plants,  was  found 
in  1956  and  occurs  approximately 
sixteen  miles  downstream  in  Claremont. 
New  Hampshire.  This  unique  stretch  of 
river  not  only  provides  the  essential 
habitat  requirements  for  the  milk-vetch 
but  is  also  the  habitat  for  a  variety  of 
other  rare  plants  and  animals.  Two 
other  candidates  for  Federal  listing,  the 
dwarf  wedge  mussel  [.Alasmidonta 
heterodon]  and  the  cobblestone  tiger 
beetle  [Cicmdela  marginipennis).  are 
known  to  exist  in  the  same  area.  Fifteen 
plant  species  considered  by  the  New 
Hampshire  Natural  Heritage  Inventory 
as  being  rare,  threatened,  or  endangered 
in  the  State  also  occur  along  this  stretch 
of  river.  Due  to  the  diverse  assemblage 
of  plants  and  animals  of  State  and 
Federal  significance,  the  New 
Hampshire  Natural  Heritage  Inventory, 
in  a  letter  dated  November  15, 1984,  to 
the  Federal  Energy  Regulatory 
Commission,  has  identified  a  portion  of 
this  habitat  as  "the  most  significant 


natural  area  in  the  State  of  New 
Hampshire  in  need  of  consf  rvation." 

Astragalus  robbinsii  var.  jesupi  was 
first  recommended  for  Federal  listing  as 
an  endangered  species  b\  the 
Smithsonian  Institution  in  its  December 
15, 1974.  report  to  Congress.  Report  on 
Endangered  and  Threatened  Plant 
Species  of  the  United  States  (House 
Document  No.  94-51).  On  July  1, 1975. 
the  Service  published  a  notice  of  review 
in  the  Federal  Regirter  (40  FR  27823)  of 
its  acceptance  of  the  Smithsonian  report 
as  a  petition  within  the  context  of 
section  4(c)(21  of  the  Endangered 
Species  Act  of  1973  (Act)  (petition 
acceptance  is  now  covered  by  section 
4(b)(3)  of  the  Act.  as  amended).  Jesup's 
milk-vetch  was  one  of  approximately 
1.700  plant  species  proposed  for  Federal 
listing  on  June  16, 1976  (41  FR  24523).  On 
December  10. 1979  (44  FR  70796).  the 
Service  published  notice  of  the 
withdrawal  of  that  portion  of  the  1976 
proposal  that  had  not  been  made  fmal. 
because  of  the  provisions  mandated  in 
the  Endangered  Species  Act 
Amendments  of  1978  (Pub.  L.  95-632). 
The  withdrawal  notice  was  required 
because  of  a  deadline  for  making  rules 
final  and  was  not  related  to  the 
conservation  status  of  the  proposed 
taxa. 

The  Service  published  a       1 
comprehensive  Fe«leral  Register  notice 
on  December  15.  lt«0  (45  FR  82480),  that 
was  intended  to  reflect  the  Service's 
judgment  of  the  probable  status  of  all 
plant  taxa  that  had  been  included  in 
previous  notices  or  proposals,  jesup's 
milk-vetch  was  recognized  as  a  category 
2  candidate  in  that  notice.  Category  2 
candidates  are  taxa  for  which  existing 
information  indicates  the  possible 
appropriateness  of  proposing  to  list  as 
endangered  or  threatened,  but  for  which 
sufficient  information  is  not  presently 
available  to  biologically  support  a 
proposed  rule.  A  subsequent  notice  of 
review,  published  on  September  27, 1985 
(50  FR  39526).  recognized  the  species  as 
a  category  1  candidate,  one  for  which 
the  Service  has  substantial  information 
to  support  the  appropriateness  of 
proposing  to  list  it  as  endangered  or 
threatened. 

The  Endangered  Species  Act 
Amendment  of  1982  required  that  all 
petitions  pending  as  of  October  13. 1982. 
be  treated  as  having  been  newly 
submitted  on  that  date.  The  deadline  for 


UM  I 


21482  Fndnral  RpRister  /  Vol.  52.  No.  108  /  Friday,  June  5.  1987  /  Rules  and  Regulations 


Federal  Register  /  Vol.  52.  No.  108  /  Friday,  June  5,  1987  /  Rules  and  Regulations 21483 


a  finding  on  those  species,  including 
Astragalus  rabbins ii  var.  jesupi,  was 
October  13. 1983.  On  October  13, 1983. 
October  12, 1984,  and  again  on  October 
11. 1985.  the  petition  finding  was  made 
that  listing  Astragalus  robbinsii  var. 
jesupi  was  warranted  but  precluded  by 
other  pending  listing  actions,  in 
accordance  with  section  4(b)(3)(B)(iii)  of 
the  Act.  Such  findings  require  a 
recycling  of  the  petition,  pursuant  to 
Section  4{b)(31(c)(i)  of  the  Act.  The 
proposed  rule  of  December  19, 1985  (50 
FR  51718).  constituted  the  Service's  most 
recent  finding  that  listing  of  this  species 
was  warranted,  in  accord  with  section 
4(b)(3)(c)(ii)of  the  Act. 

Summary  of  Comments  and 
Recommendations 

In  the  December  19. 1985.  proposed 
rule  (50  FR  51718)  and  associated 
notifications,  all  interested  parties  were 
requested  to  submit  factual  reports  or 
information  that  might  contribute  to  the 
development  of  a  final  rule.  Appropriate 
State  agencies,  county  governments. 
Federal  agencies,  conservation  and 
scientific  organizations,  and  other 
interested  parties  were  contacted  and 
requested  to  comment.  A  newspaper 
notice  inviting  general  public  comments 
was  published  in  a  local  paper  in  the 
vicinity  of  the  known  populations.  Six 
comments  were  received  that  either 
supported  the  proposed  rule  or  stated 
the  listing  would  not  create  any  conflict. 
The  comments  are  discussed  below. 

The  Vermont  Agency  of 
Environmental  Conservation  supported 
the  rule,  stating  |esup"s  milk-vetch  had 
been  proposed  for  listing  under  the 
Vermont  Endangered  Species  Law  (10 
V  S.A.  Chapter  123)  but  had  not  yet  been 
officially  designated.  The  Agency 
expressed  concern  for  the  single 
Vermont  population  and  a  willingness 
to  work  with  the  Service  on  the 
protection  and  recovery  of  the  species. 
No  comments  were  received  from  the 
New  Hampshire  Fish  and  Game 
Department  or  the  New  Hampshire 
Water  Resources  Board. 

The  Federal  Energy  Regulatory 
Commission  (FERC)  commented  that 
there  were  no  licensed  hydroelectric 
projects  nor  any  preliminary  permits  or 
license  applications  before  the 
Commission  that  would  affect  the 
species.  FERC  stated  that  the 
preliminary  permit  for  the  Hart  Island 
Project,  discussed  in  the  proposed  rule, 
had  been  surrendered  by  the  permittee 
and  that  the  permit  was  now  terminated. 

The  Nature  Conservancy  Natural 
Heritage  Programs  in  New  Hampshire 
and  Vermont  both  favored  the  proposed 
rule  and  stated  that  they  were  actively 
working  to  protect  the  sites  in  their 


respective  states.  The  Eastern  Rpgional 
Office  of  The  Nature  Conservancy  also 
commented  in  favor  of  the  proposed 
rule.  The  Vermont  Institute  of  Natural 
Science  indicated  that  it  has  no 
information  to  offer  on  the  species.  All 
information  provided  in  comments  is 
incorporated  into  this  rule,  and  the 
Service  greatly  appreciates  the 
assistance  of  all  parties  involved. 

Summary  of  Factors  Affecting  the 
Species 

After  a  thorough  review  and 
consideration  of  all  information 
available,  the  Service  has  determined 
that  Astragalus  robbinsii  var.  jesupi 
should  be  classified  as  an  endangered 
species.  Procedures  found  at  section 
4(a)(1)  of  the  Endangered  Species  Act 
(16  U.S.C.  1531  et  seq.)  and  regulations 
(50  CFR  Part  424)  promulgated  to 
implement  the  listing  provisions  of  the 
Act  were  followed.  A  species  may  be 
determined  to  be  an  endangered  or 
threatened  species  due  to  one  or  more  of 
the  five  factors  described  in  Section 
4(a)(1).  These  factors  and  their 
application  to  Astragalus  robbinsii 
(Oakes)  Gray  var.  jesupi  Eggleston  and 
Sheldon  are  as  follows: 

A.  The  present  or  threatened 
destruction,  modification,  or  curtailment 
of  its  habitat  or  range.  The  most 
significant  threat  to  Jesup's  milk-vetch  is 
the  direct  inundation  or  alternation  of  its 
habitat  by  future  hydropower  projects. 
The  Federal  Energy  Regulatory 
Commission  (FERC)  issued  a 
preliminary  permit  to  a  private 
developer  for  a  20-megawatt  dam  that 
would  have  destroyed  two  of  the  three 
populations  and  might  have  adversely 
impacted  the  third.  A  preliminary  permit 
does  not  authorize  the  construction  of  a 
project  but  rather  grants  the  permittee 
exclusive  rights  to  conduct  studies  on 
the  feasibility  of  the  project  at  the 
specified  site. 

The  Service  officially  notified  FERC 
on  November  4. 1984.  that  the  proposed 
Hart  Island  project  would  have 
"substantial  environmental  impacts  that 
will  be  difficult  or  impossible  to  mitigate 
.  .  ."  The  Service  also  stated  it  would 
"oppose  issuances  of  a  license  .  .  . 
and  would  likely  "recommend 
Intervention  during  the  licensing  process 
..."  The  Service's  comments  were 
provided  under  the  authority  of  the  Fish 
and  Wildlife  Coordination  Act.  and 
were  primarily  based  on  concerns 
regarding  the  project's  adverse  impacts 
on  the  Connecticut  River  Salmon 
Restoration  Program,  the  loss  of 
important  fish  and  wildlife  habitats,  and 
the  effects  on  rare,  threatened  and 
endangered  species.  FERC  stated  in  its 
comments  to  the  proposed  rule  that  the 


Hart  Island  developer  had  dropped  the 
project  and  the  permit  was  terminated 
on  July  1. 1985.  However,  comments 
from  the  New  Hampshire  Natural 
Heritage  program  indicated  that  another 
developer,  Connecticut  River  Hydro 
Partners,  has  recently  filed  a  permit 
application  with  FFJ^C  for  a  proposed 
hydro  project  at  Chase  Island.  Chase 
Island  is  just  upstream  from  the  largest 
known  population  of  jesup's  milk-vetch. 
This  new  application  demonstrates  the 
continuing  threat  to  jesup's  milk-vetch 
by  future  hydropower  projects. 

The  riverbank  ecosystem  provides  the 
essential  requirements  for  the  species' 
growth  and  reproduction.  Spring  Hows 
annually  scour  the  calcareous  outcrops 
and  deposit  nutrient-rich  sediments  in 
the  rock  crevices  and  depressions, 
creating  niches  for  the  plants'  existence. 
Shade  provided  by  the  mature 
hardwood  trees  at  the  top  of  the 
riverbank  is  also  an  important  factor  in 
the  plant's  survival.  The  cutting  of  trees 
at  the  top  of  the  bank  or  the 
development  of  any  water-resources 
project  that  would  significantly  alter  the 
river's  flow  regime  in  the  area  where 
Astragalus  robbinsii  var.  jesupi  exists 
would  be  a  serious  threat  to  the  species' 
continued  existence. 

Sumner  Falls  is  a  scenic  area  and  is 
heavily  utilized  for  recreational 
purposes,  including  canoeing,  fishing, 
sightseeing,  picnicking,  etc.  The 
increasing  demand  for  recreational 
opportunities  will  attract  more  people  to 
the  area,  and  inadvertent  trampling  of 
the  few  remaining  plants  is  a  major 
concern. 

B.  Overutilization  for  commercial, 
recreational,  scientific  or  educational 
purposes.  Many  historical  scientific 
collections  of  this  plant  were  recorded 
from  the  Sumner  Falls  and  Hartland 
populations.  Only  a  few  plants  remain 
at  Sumner  Falls,  an  easily  accessible 
site:  fewer  than  75  plants  remain  at 
Hartland.  Additional  taking  or  collecting 
for  any  purpose  could  be  extremely 
detrimental. 

C.  Disease  or  predation.  Not 
applicable  to  this  species.  • 

D.  The  inadequacy  of  existing 
rngulatory  mechanisms.  Both  New 
Hampshire  and  Vermont  recognize 
Astragalus  robbinsii  var.  jesupi  as  an 
endangered  species  in  unofficial  State 
reports  prepared  as  part  of  a 
cooperative  project  between  the  New 
England  Botanical  Club  and  the  Service 
(Crow  1982,  Countryman  1978,  Storks 
and  Crow  1978).  Neither  State,  however, 
offers  the  species  any  official  protection 
at  this  time.  The  State  of  Vermont 
provides  a  limited  degree  of  protection 
for  the  area  in  which  the  species  occurs 


under  a  comprehensive  law  called  Act 
250  (10  V.S.A.  6001-91).  Under  Act  250  a 
permit  for  a  proposed  development 
would  be  denied  if  the  project  would 
cause  an  adverse  impact  on  "...  a  rare 
and  irreplaceable  natural  area  .  .  ."  or 
".  .  .  destroy  or  significantly  imperil 
necessary  wildlife  habitat  .  .  ."  The 
species  has  also  been  proposed  for 
official  listing  under  a  recently  passed 
Vermont  State  endangered  species  law. 
Final  action  is  still  pending,  however. 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence.  Two  of 
the  three  remaining  populations  are 
small  and  easily  accessible,  and  occur  in 
areas  where  there  is  heavy  recreational 
use.  The  small  number  of  plants  and 
limited  reproductive  potential  combined 
with  the  vulnerability  of  the  sites  are 
causes  for  concern,  as  human  related  or 
natural  chance  events  could  have  a 
serious  impact  on  these  populations. 
The  species'  biology  and  population 
dynamics  are  not  well  understood,  and 
it  is  difficult  to  assess  the  significance  of 
a  chance  event  like  reproductive  failure 
due  to  severe  weather,  change  in  micro- 
climatic conditions,  etc. 

In  addition,  the  protection  of  the 
specific  areas  where  the  plants  occur 
may  not  provide  sufficient  protection  if 
development  projects  or  other  actions  in 
the  upstream  portions  of  the  watershed 
significantly  affect  the  local  How  regime. 
An  understanding  of  the  species'  biology 
and  relationship  to  river  flow  therefore 
is  an  important  consideration  in  the 
species'  protection  and  recovery 
strategy. 

The  Service  has  carefully  assessed  the 
best  scientific  information  available 
regarding  the  past,  present,  and  future 
threats  faced  by  this  species  in 
determining  to  make  this  rule  final. 
Based  on  this  evaluation,  the  preferred 
action  is  to  list  Astragalus  robbinsii  var. 
jesupi  as  endangered.  Due  to  the  small 
number  of  populations  and  the  threats  to 
its  riverine  habitat,  the  plant  is  in  need 
of  protection  if  it  is  to  survive. 

Critical  Habitat 

Section  4(a)(3)  of  the  Act,  as  amended, 
requires  that  to  the  maximum  extent 
prudent  and  determinable,  the  Secretary 
designate  any  habitat  of  a  species  which 
is  considered  to  be  critical  habitat  at  the 
time  the  species  is  determined  lo  be 
endangered  or  threatened.  The  Service 
finds  that  designation  of  critical  habitat 
is  not  prudent  because  no  benefit  to  the 
taxon  can  be  identified  that  would 
outweigh  the  potential  threat  of 
vandalism  or  collection  that  could  be 
exacerbated  by  the  publication  of  a 
detailed  critical  habitat  description  and 
map.  These  potential  threats  are  of 
particular  significance  since  the  sites 


involved  are  easily  accessible,  the 
habitats  are  fragile,  and  increased 
public  access  would  be  difficult  to 
control  under  existing  authorities.  As 
mentioned  under  Factor  B,  two  of  the 
sites  contain  small  populations,  and  any 
collection  could  be  extremely 
detrimental. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  practices.  Recognition 
through  listing  encourages  and  results  in 
conservation  actions  by  Federal  and 
State  agencies,  private  conservation 
organizations,  and  individuals.  Because 
of  the  diverse  assemblage  of  rare  plants 
and  invertebrates  of  State  and  Federal 
significance  associated  with  the  habitat 
in  which  the  milk-vetch  occurs.  The 
Nature  Conservancy  is  actively  working 
to  protect  the  sites  of  known 
populations.  Other  conservation 
measures,  including  required  protection 
efforts  by  Federal  agencies  and 
prohibitions  against  taking,  are 
discussed,  in  part,  below. 

Section  7(a)  of  the  Act.  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  listed  as  endangered  or 
threatened,  and  with  respect  to  its 
critical  habitat,  if  any  is  designated. 
Regulations  implementing  this 
interagency  cooperation  provision  of  the 
Act  are  codified  at  50  CFR  Part  402  (see 
revision  at  51  FR  19926;  June  3. 1986). 
Section  7(a)(2)  requires  Federal  agencies 
to  ensure  that  activities  they  authorize, 
fund,  or  carry  out  are  not  likely  to 
jeopardize  the  continued  existence  of  a 
listed  species  or  to  destroy  or  adversely 
modify  its  critical  habitat.  If  a  Federal 
action  may  affect  a  listed  species  or  its 
critical  habitat,  the  responsible  agency 
must  enter  into  formal  consultation  with 
the  Service.  The  only  known  current 
Federal  action  that  may  affect 
Astragalus  robbinsii  var.  jesupi  involves 
FERC  and  its  authority  for  issuing 
permits  and  operating  licenses  to  private 
developers  for  hydropower  projects.  The 
Department  of  the  Interior  responded  to 
FERC's  Public  Notice  of  September  17. 
1984,  concerning  an  application  for  a 
preliminary  permit  for  the  Hart  Island 
hydropower  project,  notifying  FERC  of 
the  existence  of  three  Federal  candidate 
species  in  the  project  area.  The 
November  14, 1984.  letter  signed  by  the 
Regional  Environmental  Officer  (Office 
of  the  Secretary  of  interior)  also  notified 
FERC  that  substantial  information  was 
on  hand  to  support  the  biological 


appropriateness  of  listing  the  milk  vetch 
as  endangered.  The  application  for  the 
preliminary  permit  at  Hart  Island  has 
been  terminated;  however,  another 
permit  application  has  been  filed  with 
FERC  for  a  proposed  project  at  Chase 
Island,  just  upstream  from  the  largest 
population  of  Astragalus  robbinsi  var. 
jesupi. 

The  State  of  New  Hampshire  has 
initiated  a  program  to  promote  the 
recreation  opportunities  and  enhance 
the  tourist  economy  of  the  Connecticut 
River  Valley.  In  addition  to  attracting 
visitors  to  the  river,  one  of  the  program's 
objectives  is  to  protect  the  significant 
natural  resources  of  the  area.  Protecting 
endangered  and  threatened  species  and 
their  habitats  will  need  to  be  a  major 
consideration  in  the  program  due  to  the 
potentially  severe  adverse  impacts  that 
can  occur  if  expanded  recreational 
opportunities  are  not  carefully  planned. 
The  Service  will  work  closely  with  the 
State  of  New  Hampshire  and  private 
conservation  organizations  to  ensure 
that  the  protection  of  the  milk-vetch  is 
carefully  considered  in  the  development 
of  alternative  recreational  plans. 

The  Act  and  its  implementing 
regulations  found  at  50  CFR  17.61. 17.62. 
and  17.63  set  forth  a  series  of  general 
prohibitions  and  exceptions  that  apply 
to  all  endangered  plant  species.  With 
respect  to  Astragalus  robbinsii  var. 
jesupi  all  prohibitions  of  Section  9(a)(2) 
of  the  Act,  implemented  by  50  CFR 
17.61,  apply.  These  prohibitions  in  part 
make  it  illegal  for  any  person  subject  to 
the  jurisdiction  of  the  United  States  to 
import  or  export  this  species,  transport 
it  in  interstate  or  foreign  commerce  in 
the  course  of  a  commercial  activity,  sell 
it  or  offer  it  for  sale  in  interstate  or 
foreign  commerce,  or  remove  it  from 
land  under  Federal  jurisdiction  and 
reduce  it  to  possession.  Certain 
exceptions  can  apply  to  agents  of  the 
Service  and  State  conservation 
agencies.  The  Act  and  50  CFR  17.62  and 
17.63  also  provide  for  the  issuance  of 
permits  to  carry  out  otherwise 
prohibited  activities  involving 
endangered  species  under  certain 
circumstances.  There  is  no  known 
commercial  trade  in  Astragalus 
robbinsii  var.  jesupi,  and  it  is  not  known 
to  occur  on  Federal  lands.  The  Service 
therefore  anticipates  few.  if  any. 
requests  for  such  permits.  Requests  for 
copies  of  the  regulations  on  plants  and 
inquiries  regarding  them  may  be 
addressed  to  the  Federal  Wildlife  Permit 
Office.  U.S.  Fish  and  Wildlife  Service, 
Washington.  DC  20240  (703/235-1903). 
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Nation.il  Fnvirnamenlal  Policy  Act 

The  Fish  diid  Wildliit-  S^tvh  »■  h.<s 
determined  ihai  iin  hjivirDnnuni.i 
Assessment,  as  <iefm»!d  under  the 
authority  of  the  Naiioruil  Kiivironmental 
Policy  Act  of  IMi.H,  IK  ttl  !>i>i  be  prepared 
in  connection  with  regulations  adopted 
pursuant  to  Section  4(a)  of  the 
Endangered  Species  Act  of  1973.  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register  on 
October  25.  1983  (48  PR  49244). 
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List  of  Suh]t;<  t:,  in  50  CFR  P.irt  17 

Endangert'd  and  threatened  wildhfe. 
Fish.  Marine  mammals,  Plants 
(agriculture). 


Regulation  Promulgation 

PART  17-1  AMENDED! 

Accord.iiK'y'  l*"rt  17.  Subchapter  B  of 
Chapter  1.  Title  50  of  the  Code  of  Federal 
Regulations,  is  amended  as  set  forth 
below; 

1.  The  authonty  ci'iition  for  Part  17 
continues  to  read  as  follows: 

Aiithontv:  Pub.  L.  93-205.  87  Stat  884;  Pub. 
L.  94-358.  90  Slat  ffll;  P»ib.  L.  95-632,  92  Stat. 
3751;  Pub  L  96-156,  93  Stat.  1225;  Pub.  L  97- 
304.  96  Slat.  1411   116  U  S.C.  1531  et  seq). 

2.  Amend  §  17.12(h)  by  adding  the 
following,  in  alphabetical  order  under 
family  Fabaceae,  to  the  List  of 
EndanRPred  and  Threatened  Plants: 

§  17  12     Endangered  atid  threatened 
plant*. 


(h)   *   •    * 


Cnlical 
hamtai 


St»oti 


OoMinon  nam* 


Fabaceae— Pa*  tamlir. 

Astragalus  rottmta* vm  /aaupt- 


Jenjpl  mMi  v«tch.. 


a&A9M.VT). 
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Friday 

June  5,  1987 


Dated;  May  27. 1987. 
Susan  Recce, 

Acting  Assistant  Secretary  for  Fish  and 

Wildlife  and  Park. 

|FR  Doc.  87-12878  Filed  6-4-87;  8:45  am] 

BILLING  COOC  «10-»6-«l 


Part  VI 

Department  of 
Health  and  Human 
Services 

Public  Health  Service  I 


42  CFR  Part  57  | 

Nursing  Student  Loan  Program;  Notice  of 
Proposed  Rulemaking 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  H«al1h  Servic* 

42  CFR  Part  57 

Nursing  Student  Loan  Program 

agency:  Public  Health  Service.  HHS. 
action:  Notice  of  proposed  rulemaking. 

summary:  This  proposed  rule  would 
amend  existing  regulations  governing 
the  Nursing  Student  Loan  (NL)  program 
to  implement  amendments  made  to  the 
Public  Health  Service  Act  by  Pub  L.  99- 
92.  the  Nurse  Education  Amendments  of 
1985.  and  to  require  schools  to  verify,  to 
the  best  of  their  ability,  the  information 
provided  by  the  student  on  the  loan 
application. 

OATC:  Comments  on  this  proposed  rule 
are  invited.  To  be  considered,  comments 
must  be  received  by  July  20. 1987. 

ADDRESSES:  Respondents  should 
address  written  comments  to  the 
Director.  Bureau  of  Health  Professions. 
Room  8-05,  Parklawn  Building.  5600 
Fishers  Lane,  Rockville,  Mainland  20857. 
All  comments  received  will  be  available 
for  public  inspection  and  copying  at  the 
Office  of  Program  Support.  BHPr,  Room 
7-74,  Parklawn  Building.  5600  Fishers 
Lane.  Rockville.  Maryland  weekdays 
(Federal  holidays  excepted)  between  the 
hours  of  8:30  a.m.  and  5:00  p.m. 

FOR  FURTHER  MFORMATIOM  CONTACT 

Ms.  Peggy  Washburn,  Chief.  Program 
Development  Branch.  Division  of 
Student  Assistance.  Bureau  of  Health 
Professions,  Health  Resources  and 
Services  Administration,  Parklawn 
Building,  Room  8-48,  5600  Fishers  Lane. 
Rockville,  Maryland  20857;  telephone 
numl>er:  301  443-4540. 

SUPPLEMENTARY  INFORMATION:  Public 

Law  99-92.  the  Nurse  F,ducation 
Amendments  of  1985,  made  numerous 
amendments  to  the  NSL  statute,  sections 
835-842  of  the  Public  Health  Service  Act 
(the  Act).  This  notice  of  proposed 
rulemaking  (NPRM)  proposes  to  revise 
the  NSL  regulations  to  implement 
certain  provisions  of  Pub.  L  99-92.  (The 
Secretary  published  on  March  30, 1987 
(52  FR  10194-10195)  final  amendments  to 
the  NSL  regulations  which  implement 
other  provisions  of  Pub.  L.  99-92.)  In 
addition,  this  NPRM  proposes  to  require 
schools  to  verify,  to  the  best  of  their 
ability,  the  information  provided  by  the 
student  on  the  loan  application.  The 
proposed  amendments  are  described 
below  according  to  the  section  of  the 
regulations  which  they  affect. 


Section  57.302  Definitions. 

The  Secretary  is  proposing  to  clarify 
in  this  section  the  definition  of  "default" 
which  was  added  to  the  Act  by  Pub.  L. 
99-92  and  included  in  the  NSL  final 
regulations  published  today  The 
definition  of  "default,"  set  forth  in 
section  835(c)  of  the  Act,  excludes  from 
the  default  category  any  loan  for  which 
the  school  reasonably  concludes  from 
written  contacts  with  the  borrower  that 
the  borrower  intends  to  repay  the  loan. 
The  proposed  regulatory  definition 
would  clarify  that  if  a  borrower  has 
failed  to  make  an  installment  payment 
when  due,  the  school  may  exclude  the 
borrower's  loan  from  the  default 
category,  based  on  the  borrower's  intent 
to  repay,  only  if:  (1)  The  loan  it  in 
forbearance;  or  (2)  the  borrower's 
repayment  schedule  hns  been 
renegotiated  and  the  borrower  is 
complying  with  the  renegobated 
schedule. 

Section  57.304  Payment  of  Federal 
capital  contributions. 

Section  838(a)(3)  of  the  Act.  as 
amended  by  Pub.  L  99-92,  authorizes 
the  Secretary  to  reallocate  NSL  funds 
remitted  to  the  Department  in  any  fiscal 
year,  provided  that  the  reallocation 
occurs  in  the  same  or  the  succeeding 
fiscal  year.  These  funds  are  to  be 
allotted  among  nursing  schools  in  a 
manner  that  the  Secretary  determines 
will  best  carry  out  the  NSL  program, 
except  that  in  making  these  allotments 
the  Secretary  must  give  priority  to 
nursing  »ch(K>l8  whit.h  established  an 
NSL  fund  after  September  30.  1975. 

In  accordance  with  this  provision,  the 
Secretary  is  proposing  to  amend  |  57.304 
of  the  regulations  to  set  forth  procedures 
for  reallocating  funds  remitted  to  the 
Department  to  eligible  nursing  schools. 
Under  this  provision,  the  Secretary 
would  first  allocate  funds  to  those 
eligible  schools  which  established  an 
NSL  fund  after  September  30,  1975. 
Funds  would  be  awarded  to  these 
schools  following  the  same  procedure 
used  to  allocate  new  Federal  capital 
contributions,  as  set  forth  in  \  57  304(a) 
of  the  existing  NSL  regulations  If  there 
were  funds  remaining  after  fully  funding 
these  schools,  a  second  award  cycle 
would  be  run  for  all  other  eligible 
schools  using  the  same  allocation 
formula. 

Section  57.306  Eligibility  and  selection 
of  nursing  student  loan  applicants. 

The  Secretary  is  proposing  to  add  a 
new  paragraph  (c)  to  this  section  which 
would  require  that  the  school  must 
verify,  to  the  best  of  its  ability,  the 
information  provided  by  the  student  on 


the  loan  application.  This  provision  is 
intended  to  further  assure  that  loans  are 
not  made  to  ineligible  students  and  that 
schools  have  accurate  information  from 
the  student  for  skiptracing  purposes. 

Section  57.315  Records,  reports, 
inspection,  and  audit. 

In  accordance  with  Pub.  L.  99-92 
(section  842  of  the  Act),  the  Secretary  is 
proposing  to  amend  paragraph  (a)(1)  of 
this  section  to  implement  the  provision 
which  allows  a  school  to  request  a 
hearing  with  an  administrative  law 
judge  prior  to  being  terminated  from  the 
NSL  program.  To  help  assure  that  the 
hearing  process  is  administered  as 
efficient  and  cost-effectively  as  possible 
for  the  schools  and  the  Federal 
Government,  this  provision  would  set 
forth  procedures  for  determining  if  a 
hearing  is  warranted.  These  procedures 
would  require  that  a  school's  request  for 
hearing  be  submitted  within  90  days 
after  receipt  of  written  notice  from  the 
Secretary  specifying  his  or  her  intention 
to  terminate  the  schools  participation  in 
the  program,  and  contain  a  statement  of 
the  material  factual  issues  in  dispute  to 
demonstrate  that  there  is  cause  for  a 
hearing.  The  Secretary  would  be 
authorized  to  deny  a  hearing  if:  (1)  The 
request  for  a  hearing  was  untimely;  (2) 
the  school  did  not  provide  a  statement 
of  material  factual  issues  in  dispute;  or 
(3)  the  statement  of  factual  issues  in 
dispute  was  frivolous  or 
inconsequential.  Schools  should  be 
aware  that  the  existing  regulatory 
provisions  have  the  effect  of  law  and 
are  not  subject  to  dispute  (i.e.,  they 
cannot  be  modified  through  a  hearing 
before  an  administrative  law  judge). 

This  provision  would  also  provide 
that  the  hearings  be  held  in  the 
Washington,  DC  metropolitan  area.  The 
Secretary  has  determined  that  this  is 
necessary  because  of  the  possibility  that 
a  large  number  of  schools  could  request 
hearings  within  a  short  time  period. 
making  it  impossible  for  the  Department 
to  schedule  and  attend  hearings  in  other 
locations  in  a  timely  manner. 

Section  57.316a  Performance  standard. 

In  accordance  with  Pub.  L.  99-92 
(section  842  of  the  Act),  the  Secretary  is 
proposing  to  amend  paragraph  (d)  of  this 
section  to  implement  the  provision 
which  allows  a  school  to  request  a 
hearing  with  an  administrative  law 
judge  prior  to  being  terminated  from  the 
.NSL  program.  This  provision  is  identical 
to  the  hearing  provision  described  above 
for  i  57.315. 


Regulator)  Flexibility  Act  and  Executive 
Order  12291 

The  Department  believes  that  the 
resources  required  to  implement  the 
requirements  in  this  proposed  regulation 
are  minimal  in  comparison  to  the  overall 
resources  of  nursing  schools.  Therefore, 
in  accordance  with  the  requirements  of 
the  Regulatory  Flexibility  Act  of  1980, 
the  Secretary  certifies  that  this 
regulation  will  not  have  a  significant 
impact  on  a  substantial  number  of 
nursing  schools. 

The  Department  has  also  determined 
that  this  rule  is  not  a  major  rule  under 
Executive  Order  12291:  therefore,  a 
regulatory  impact  analysis  is  not 
required.  In  addition,  the  rule  will  not 
exceed  the  threshold  level  of  $100 
million  establiolied  m  section  fb)  of 
Executive  Order  12291. 

Paperwork  Reduction  Act 

Section  57.315(a)(1)  contains  an 
information  collection  requirement 
subject  to  Office  of  Management  and 
Budget  (OMB)  approval  under  the 
Paperwork  Reduction  Act  of  1980.  OMB 
has  approved  this  information  collection 
under  control  number  0915-0047. 
Sections  57.315(a)(l)(ii)  and  57.316a(d) 
also  contain  information  collections 
similarly  subject  to  OMB  approval.  We 
have  submitted  a  copy  of  this  proposed 
rule  to  OMB  for  review  of  these 
information  collections.  Other 
organizations  and  individuals  desiring 
to  submit  comments  on  the  information 
collections  should  direct  them  to  the 
agency  office  designated  for  this 
purpose  whose  name  appears  earlier  in 
this  preamble,  and  to  the  Office  of 
Information  and  Regulatory  Affairs. 
OMB.  New  Executive  Office  Building 
(Room  3208),  Washington,  DC  20503, 
Attention:  Desk  Officer  for  HHS. 

List  of  Subjects  in  42  CFR  Part  57 

Dental  health.  Education  of 
disadvantaged.  Educational  facilities. 
Educational  study  programs,  Emergency 
medical  services.  Grant  programs — 
education.  Grant  programs — health. 
Ifealth  facilities.  Health  professions. 
Loan  programs — health.  Medical  and 
dental  schools.  Scholarships  and 
fellowships.  Student  aid. 

Accordingly,  Subpart  D  of  42  CFR  Part 
57  is  proposed  to  be  amended  as 
follows. 

{Catalog  of  Federal  Domestic  Assistance.  No. 
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Dated  January' 22, 19B7. 
Robert  £.  Windom. 
Assistant  Secretary  for  Health. 

Approved:  March  13,  1987, 
Otu  R.  Bowen, 
Secretary. 

PART  57— {AMENDED] 


Subpart  D— Nursing  Student  Loans 

l.The  authority  for  Subpart  D  is 
revised  to  read  as  follows: 

Authority:  Sec.  215.  F*ublic  Health  Ser\-ice 
Act,  58  Stat.  690.  67  Stat.  631  (42  U.S.C.  216): 
sections  835-842  Public  Health  Service  Act, 
78  Stat.  9ia-9l6.  as  amended.  99  Stat.  397- 
400,  536-537  (42  U.S.C.  297a-h). 

2.  Section  57.302  is  amended  by 
adding  a  definition  for  "default"  as 
follows: 

§  S7.302    Deftnmons. 

•  *  *  *  • 

"Default"  means  the  failure  of  a 
borrower  of  a  loan  made  under  this 
subpart  to  make  an  installment  payment 
when  due.  or  comply  with  any  other 
term  of  the  promissory  note  for  such 
loan,  except  that  a  loan  made  under  this 
subpart  shall  not  be  considered  to  be  in 
default  if  the  loan  is  discharged  in 
bankruptcy,  the  borrower's  repayment 
schedule  has  been  renegotiated  and  the 
borrower  is  complying  with  the 
renegotiated  schedule,  or  the  loan  is  in 
forbearance. 

•  •        *        *        * 

3.  Section  57.304  is  amended  by 
revising  the  heading  of  the  section  and 
adding  a  new  paragraph  (c)  as  follows: 

§  57.304    Payment  of  Federal  capital 
contributions  and  reallocation  ot  funds 
remitted  to  the  Secretary. 

*  •         •         *         « 

(c)  Reallocation  of  funds  remitted  to 
the  Secretary.  (1)  All  funds  from  a 
student  loan  fund  established  under  this 
subpart  which  are  remitted  to  the 
Secretary  in  any  fiscal  year  shall  be 
available  for  allotment  under  this 
subpart,  in  the  same  fiscal  year  and  the 
succeeding  fiscal  year,  to  eligible 
nursing  schools.  In  making  these 
allotments,  the  Secretary  shall  give 
priority  to  nursing  schools  which 
established  a  student  loan  fund  under 
this  subpart  after  September  30. 1975, 
The  Secretary  will  make  payments  to 
eligible  schools  at  a  time  determined  by 
him  or  her,  according  to  the  procedures 
indicated  in  paragraphs  (c)(2)  and  (c)(3) 
of  this  section. 

(2)  Eligible  schools  which  established 
a  nursing  student  loan  fund  after 
September  30.  1975.  The  Secretary  will 
make  awards  first  to  those  eligible 
schools  that  established  a  nursing 


student  loan  fund  after  September  30, 
1975.  If  the  total  of  the  amounts 
requested  for  any  fiscal  year  by  these 
schools  exceeds  the  amount  of  funds 
determined  by  the  Secretary  at  the  time 
of  payment  to  be  available  for  this 
purpose,  the  payment  to  each  school 
will  be  reduced  to  whichever  is  smaller 

(i)  The  amount  requested  in  the 
application,  or 

(ii)  An  amount  which  bears  the  same 
ratio  to  the  total  amount  of  returned 
funds  determined  by  the  Secretary  at  the 
time  of  payment  to  be  available  for  that 
fiscal  year  for  the  Nursing  Student  Loan 
program  as  the  number  of  full-time 
students  estimated  by  the  Secretary  to 
be  enrolled  in  that  school  bears  to  the 
estimated  total  number  of  full-time 
students  in  these  eligible  schools  during 
that  year.  Amounts  remaining  after 
these  payments  are  made  will  be 
distributed  in  accordance  with  this 
paragraph  among  schools  whose 
applications  requested  more  than  the 
amount  paid  to  them,  with  whatever 
adjustments  may  be  necessary  to 
prevent  the  total  paid  to  any  school  from 
exceeding  the  total  requested  by  iL 

(3)  Eligible  schools  which  established 
a  nursing  student  loan  fund  prior  to 
October  1.  1975.  If  there  are  funds 
remaining  after  making  awards  as 
specified  by  paragraph  (c)(2)  of  this 
section,  the  Secretary  will  make  awards 
to  eligible  schools  which  established  a 
nursing  student  loan  fund  prior  to 
October  1, 1975.  If  the  total  of  the 
amounts  requested  for  any  fiscal  year 
by  these  schools  exceeds  the  amount  of 
funds  determined  by  the  Secretary  at  the 
time  of  payment  to  be  available  for  this 
purpose,  the  payment  to  each  school 
will  be  reduced  to  whichever  is  smaller 

(i)  The  amount  requested  in  the 
application,  or 

(ii)  An  amount  which  bears  the  same 
ratio  to  the  total  amount  of  returned 
funds  determined  by  the  Secretary  at  the 
time  of  payment  to  be  available  for  that 
fiscal  year  for  the  Nursing  Student  Loan 
program  as  the  number  of  full-time 
students  estimated  by  the  Secretary  to 
be  enrolled  in  that  school  bears  to  the 
estimated  total  number  of  full-time 
students  in  these  eligible  schools  during 
that  year.  Amounts  remaining  after 
these  payments  are  made  will  be 
distributed  in  accordance  with  this 
paragraph  among  schools  whose 
applications  requested  more  than  the 
amount  paid  to  them,  with  whatever 
adjustments  may  be  necessary  to 
prevent  the  total  paid  to  any  school  from 
exceeding  the  total  requested  by  it. 

4.  Section  57.306  is  amended  by 
adding  a  new  paragraph  (c)  as  follows: 


UM  I 


;i4a8 
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;  57  306     EHglbillty  and  se<ectk>n  o<  nursing 
8tuci«nt  loan  app4k;anl». 
*  «  •  •  t 

(c)  Verification  of  loan  information. 
The  school  must  verify,  to  the  best  of  its 
ability,  the  information  provided  by  the 
student  on  the  loan  application. 

5.  Section  57.315  is  amended  by 
rpvisinjj  paragraph  (a)(1)  as  follows: 

;  5  7  3 1 5     Records,  report*.  Inspection,  *nd 
audit. 

(d)  •   •   • 

(1)  Each  Federal  capital  contribution 
and  Federal  capital  loan  is  subject  to  the 
condition  that  the  school  must  mamtain 
those  records  and  file  with  the  Secretary 
those  reports  relating  to  the  operation  of 
its  nursing  student  loan  funds  as  the 
Secretary  may  find  necessary  to  carry 
out  the  purposes  of  the  Act  and  these 
regulations.  A  school  must  submit 
required  reports  to  the  Secretary  within 
45  days  of  the  close  of  the  reporting 
period. 

(i)  A  school  which  fails  to  submit  a 
complete  report  for  its  Federal  capital 
contribution  fund  within  45  days  of  the 
close  of  the  reporting  period: 

(A)  Shall  be  prohibited  from  receiving 
new  Federal  capital  contributions; 

(B)  Must  place  the  revolving  fund  and 
all  subsequent  collections  in  an  insured 
interest-bearing  account:  and 

(C)  May  make  no  loan  disbursements. 
The  above  restrictions  apply  until  the 
Secretary  determines  that  the  school  is 
in  compliance  with  the  reporting 
requirement. 

(ii)  A  school  that  fails  to  submit  a 
complete  report  within  8  months  of  the 
close  of  the  reporting  period  will  be 
subject  to  termination.  The  Secretary 
will  provide  the  school  with  a  written 


notice  specifying  his  or  her  intention  to 
terminate  the  school's  partinpdtion  in 
the  program  and  statmg  that  the  school 
may  request,  withm  90  days  after  the 
receipt  of  this  notice,  a  formal  hearins 
with  respect  to  termination.  The  request 
for  hearing  must  contam  a  stdtement  of 
the  material  factual  issues  m  dispute  to 
demonstrate  that  there  is  cause  for  a 
hearing.  These  issues  must  be  both 
substantive  and  relevant.  The  hearing 
will  be  held  In  the  Washington.  DC 
metropolitan  area.  The  Secretary  will 
deny  a  hearing  if: 

(A)  The  request  for  a  hearing  is 
untimely; 

(B)  The  school  does  not  provide  a 
statement  of  material  factual  issues  in 
dispute;  or 

(C)  The  statement  of  factual  issues  in 
dispute  is  frivolous  or  inconsequential. 
In  the  event  that  the  Secretary  denies  a 
hearing,  the  Secretary  will  sfnd  a 
written  denial  to  the  school  setting  forth 
the  reasons  for  denial,  if  a  hearing  is 
denied,  or  if  a  result  of  the  heanng 
termination  is  still  determined  to  be 
necessary,  the  school  will  be  terminated 
from  participation  in  the  program  and 
will  be  required  to  return  the  Federal 
share  of  the  revolving  fund  to  the 
Department.  A  school  terminated  for 
this  reason  must  continue  to  pursue 
collections  and  may  reapply  for 
participation  in  the  program  once  it  has 
submitted  the  overdue  report. 

*         •         •         •         • 

6.  Section  57.316a  is  amended  by 
revising  paragraph  (d)  as  follows: 

§  57  316a     Perfornvance  standard. 

(d)  Any  school  subject  to  the 
provisions  of  paragraph  (c)(3)  of  this 


section  which  fails  to  comply  with  thoae 
requirements  will  be  suhjecl  to 
termination.  The  Secretary  will  provide 
the  school  with  a  written  notice 
specifying  his  or  her  intention  to 
terminate  the  schools  participation  in 
the  program  and  stating  that  the  schoo! 
may  request,  within  90  days  after  the 
receipt  of  this  notice,  a  formal  heanng 
with  respect  to  termination.  The  request 
for  heanng  must  contain  a  statement  of 
the  material  factual  issues  in  dispute  to 
demonstrate  that  there  is  cause  fur  a 
hearing  These  issues  must  be  both 
substantive  and  relevant.  The  hearing 
will  be  held  in  the  Washington,  DC 
metropohtan  area   The  Sfcretary  vvill 
deny  a  hearing  if. 

( 1 )  The  request  for  a  hearing  is 
untimely; 

(2)  The  school  does  not  provide  a 
statement  of  material  factual  issues  in 
dispute;  or 

(3)  The  statement  of  factual  issues  m 
dispute  18  frivolous  or  inconsequential 
In  the  event  that  the  Secretary  denies  a 
hearing,  the  Secretary  will  send  a 
written  denial  to  the  s(  hool  setting  forth 
the  reasons  for  denial.  If  a  heanng  is 
denied,  or  if  as  a  result  of  the  hearing 
termination  is  still  determined  to  be 
necessary,  the  school  will  be  terminated 
from  participation  in  the  program  and 
will  be  required  to  return  the  Federal 
share  of  the  revolving  fund  to  the 
Department.  A  school  terminated  for 
this  reason  must  continue  to  pursue 
collections  and  may  reapply  for 
participation  in  the  progiam  only  when 
it  has  attained  a  default  rate  of  5  percent 
or  less. 

(FR  Doc.  87-12603  Filed  ft-4-87;  a-45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 
Public  Health  Service 

42CFR  Part  57 

Grants  for  Nursing  Special  Projects 
agency:  Public  Health  Service.  HUB. 
action:  Notice  of  proposed  rulemaking. 

SUMMARY*.  The  proposed  regulations 
would  revise  the  existing  regulations 
governing  the  Nursing  Special  Project 
Grant  Program  authorized  by  section  820 
of  the  Public  Health  Service  {the  Act)  to 
conform  the  regulations  with 
amendments  made  by  Pub.  L.  99-92,  the 
Nurse  Education  Amendments  of  1985. 
enacted  on  August  16. 1985.  and  Pub.  L 
99-129.  the  Health  Professions  Training 
Assistance  Act.  enacted  on  October  22, 
1985.  These  amendments  added  four 
new  purposes  as  eligible  grant  projects 
authorized  under  section  820.  In 
accordance  with  these  amendments,  this 
notice  also  proposes  to  revise  the 
existing  regulations  to  add  project 
requirements  for  each  of  the  new 
purposes.  In  addition,  a  project 
requirement  is  proposed  to  be  added  for 
one  of  the  original  grant  projects. 
date:  Comments  must  be  received  no 
later  than  August  4. 1987. 
ADDRESS:  Written  comments  may  be 
addressed  to  Mr.  Thomas  D.  Hatch, 
Director,  Bureau  of  Health  Professions, 
Health  Resources  and  Services 
Administration,  Room  8-05.  Parklawn 
Building,  5600  Fishers  Lane.  Rockville. 
Maryland  20857.  All  comments  received 
will  be  available  for  public  inspection 
and  copying  at  the  above  address 
weekdays  (Federal  holidays  excepted) 
between  the  hours  of  8:30  a.m.  and  5:00 
p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
M.S.  ]o  Kleanor  F.iiiotl,  Director.  Division 
of  Nursing.  Bureau  of  Health 
Professions.  Health  Resources  and 
Services  Administration.  Parklawn 
Building.  Room  5C-26.  5600  Fishers 
Lane.  Rockville.  Maryland  20857; 
telephone  301  443-578r. 
SUPPLEMENTARY  INFORMATION:  Prior  to 
its  recent  amendments,  section  820  of 
the  Act.  implemented  by  42  CFR  Part  57. 
Subpart  T.  authorized  grants  to  assist  in 
meeting  the  costs  of  special  projects  to 
carry  out  one  or  more  of  the  following 
designated  purposes:  (1)  To  increase 
nursing  education  opportunities  for 
individuals  from  disadvantaged 
backgrounds  as  determined  in 
accordance  with  criteria  prescribed  by 
the  Secretary  of  Health  and  Human 
Services;  (2)  to  provide  continuing 
education  for  nurses;  (3)  to  provide 
appropriate  retraining  opportunities  for 


nurses  who  (after  periods  of 
professional  inactivity)  desire  again 
actively  to  engage  in  the  nursing 
profession;  (4)  to  help  to  increase  the 
supply  or  improve  the  distribution  by 
geographic  area  or  by  specialty  group  of 
adequately  trained  nursing  personnel 
(including  nursing  personnel  who  are 
bilingual)  needed  to  meet  the  health 
needs  of  the  Nation,  including  the  need 
to  increase  the  availability  of  personal 
health  services  and  the  need  to  promote 
preventive  health  care;  or  (5)  to  provide 
training  and  education  to  upgrade  the 
skills  of  licensed  vocational  or  practical 
nurses,  nursing  assistants,  and  other 
paraprofessional  nursing  personnel. 
Public  Law  99-92  and  Pub.  L  99-129 
amended  section  820  to  add  four  new 
purposes  as  eligible  grant  projects. 
These  purposes  (designated  as  purposes 
(4),  (7),  (8).  and  (9))  extend  support  for 
projects  which  will: 

(4)  Demonstrate  improved  geriatric 
training  in  preventive  care,  acute  care, 
and  long  term  care  (including  home 
health  care  and  institutional  care); 

(7)  Demonstrate  clinical  nurse 
education  programs  which  combine 
educational  curricula  and  clinical 
practice  in  health  care  delivery 
organizations,  including  acute  care 
facilities,  long-term  care  facilities  and 
ambulatory  care  facilities; 

(8)  Demonstrate  methods  to  improve 
access  to  nursing  services  in 
noninstitutional  settings  through  support 
of  nursing  practice  arrangements  in 
communities;  and 

(9)  Demonstrate  methods  to  encourage 
nursing  graduates  to  practice  in  health 
manpower  shortage  areas  (designated 
under  section  332)  in  order  to  improve 
the  specialty  and  geographical 
distribution  of  nurses  in  the  United 
States. 

(As  a  result  of  the  addition  of  the  new 
purpose  (4).  the  previously  established 
and  designated  purposes  (4)  and  (5) 
have  been  redesignated  as  purposes  (5) 
and  (6)  respectively.  The  other  new 
purposes  have  been  designated  as 
purposes  (7).  (8).  and  (9).) 

The  Department  proposes  to 
implement  these  new  purposes  through 
the  following  project  requirements: 

1.  With  respect  to  purpose  4.  projects 
relating  to  demonstrating  improved 
geriatric  training  in  preventive  care, 
acute  care,  and  long-term  care 
(including  home  health  care  and 
institutional  care),  the  proposed 
regulations  would  require  that  this 
project  provide  an  educational  program 
which:  (1)  Includes  both  theory  and 
practice  in  the  offering,  and  (2)  will  be 
operational  within  one  year  after 
funding;  the  project  would  also  be 
required  to  develop  a  plan  for  becoming 


self-sufficient.  These  restrictions  would 
assure  timely  development  and  quality 
education  programs  in  geriatric  nursing 
to  prepare  nurses  for  practice  in 
community  or  institutional  settings. 

2.  With  respect  to  purpose  7.  projects 
relating  to  demonstrating  clinical  nurse 
education  programs  which  combine 
educational  curricula  and  clinical 
practice  in  health  care  delivery 
organizations,  including  acute  care 
facilities,  long-term  care  facilities  and 
ambulatory  care  facilities,  the  proposed 
regulations  would  require  that  this 
project: 

(1)  Facilitafe.the  transition  of  students 
in  nursing  education  programs  to 
nursing  practice  settings;  (2)  provide  for 
collaboration  between  the  educational 
institution  and  the  service  agency  in  the 
administration,  implementation  and 
evaluation  of  the  project;  (3)  improve 
access  to  nursing  services;  (4)  provide 
for  cost  sharing  and/or  in  kind 
contributions  between  the  educational 
institution  and  the  service  agency;  and 
(5)  demonstrate  a  commitment  to  recruit 
and  retain  minority  students. 

The  purpose  of  these  proposed 
requirements  is  to  assure  that 
collaborative  projects  between  nursing 
education  and  practice  groups  will 
improve  client  access  to  nursing 
services  and  provide  a  quality 
educational  program  for  students.  The 
client  access  will  be  improved  in  this 
activity  because  of  the  expansion  of  the 
clinical  practice  sites. 

3.  With  respect  to  purpose  8.  projects 
relating  to  demonstrating  methods  to 
improve  access  to  nursing  services  in 
noninstitutional  settings  through  support 
of  nursing  practice  arrangements  in 
communities,  the  proposed  regulations 
would  require  that  this  project: 

(1)  Improve  access  to  nursing  service 
in  community  noninstitutional  settings 
particularly  to  the  elderly;  (2)  evaluate 
the  cost  effectiveness  of  the  nursing 
services  provided;  (3)  be  operational 
(providing  patient  care  services)  within 
6  months  of  the  grant  award  and 
develop  a  plan  for  becoming  self- 
sufficient;  (4)  identify  payment  policy 
utilized  for  patient  care  services;  and  (5) 
emphasize  preventive  care. 

The  purpose  of  these  requirements  is 
to  assure  that  the  community  nursing 
practice  arrangement  is  well  formulated, 
will  increase  access  to  nursing  services 
within  a  specified  time  frame  and  is  cost 
effective.  Particular  attention  is  given  to 
reporting  payment  policy  used  for 
patient  care  since  this  information 
would  be  helpful  to  the  Federal 
Government  in  developing  policy 
concerning  reimbursement. 
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In  accordance  with  section  820(d)  of 
this  Act,  the  Secretary  will  give  priority 
to  applications  for  this  purpose.  Special 
consideration  will  be  given  to  projects  to 
demonstrate  innovative  ways  to  provide 
improved  and  more  effective  long-term 
care  for  the  elderly,  emphasizing 
preventive  care.  Particular  emphasis 
will  be  given  to  projects  dealing  with  the 
elderly  as  well  as  demonstrations  which 
provide  information  on  costs, 
effectiveness,  accessibility  and  payment 
policy,  in  an  effort  to  be  responsive  to 
congressional  intent  (House  Report  99- 
161). 

4.  With  respect  to  purpose  9,  projects 
relating  to  demonstrating  methods  to 
encourage  nursing  graduates  to  practice 
in  health  manpower  shortage  areas 
(designated  under  section  332)  in  order 
to  improve  the  specialty  and 
geographical  distribution  of  nurses  in 
the  United  States,  the  proposed 
regulations  would  require  that  this 
project:  (1)  Improve  the  geographic  and/ 
or  specialty  distribution  of  nurses 
through  innovative  methods  of 
recruitment  and  retention;  (2)  develop  a 
plan  for  retaining  nurses  who  work  in 
shortage  areas;  and  (3)  develop  a  plan 
for  recruiting  and  retaining  minority 
nurses. 

The  Department  also  proposes  to  add 
a  project  requirement  for  purpose  5, 
projects  which  address  the  geographic 
and  specialty  distribution  of  nurses.  The 
proposed  amendment  would  require  a 
program  under  this  purpose  to  be 
operational  after  the  first  year  of 
funding.  This  requirement  is  proposed  to 
ensure  the  timely  implementation  of  the 
program  activity  and  judicious  use  of 
Federal  funds. 

In  addition  to  the  change  proposed 
above,  a  number  of  technical  and 
clarifying  changes  are  necessary  to 
conform  the  regulations  with 
amendments  made  by  Pub.  L.  99-92  and 
with  Pub.  L.  99-129,  as  follows: 

1.  Revise  §  57.1902,  "Definitions.",  to 
change  the  definition  of  "State"  by 
striking  out  "the  Canal  Zone"  and 
inserting  in  lieu  thereof  "the 
Commonwealth  of  the  Northern  Mariana 
Islands"  and  inserting  "the 
Commonwealth  of  before  Puerto  Rico. 

2.  Revise  5  57.1906.  "Evaluation  and 
grant  award. ",  to  add  a  funding 
preference  for  purpose  (8).  The  last  two 
sentences  in  paragraph  (a)  regarding 
special  funding  preferences  that  the 
Secretary  may  announce,  addressing 
purposes  (1)  through  (6),  would  be 
revised  and  designated  as  the  new 
paragraph  (b)(2). 

3.  Revise  the  heading  of  §  57.1908. 
"Expenditure  of  grant  funds.",  to  read 


"For  what  purposes  may  grant  funds  he 
spent?"  and  revise  the  text  to  reflect 
current  departmental  boilerplate 
language, 

4.  Revise  §  57,1909, 
"Nondiscrimination. ",  in  its  entirety  to 
reflect  a  new  heading  and  text  to 
include  what  additional  Department 
regulations  apply  to  the  grantee. 

5.  Delete  §  57.1910,  "Grantee 
accountability."  §  57. 191\.  Publications 
and  copyright. ",  and  §  57.1912. 
"Applicability  of  45  Part  74. ",  in  their 
entirety. 

6.  Redesignate  §  57.1913,  "Additional 
conditions.",  to  read  §  57.1910, 

Regulatory  Flexibility  Act  and  Executive 
Order  l^^l 

These  regulations  govern  financial 
assistance  programs  in  which 
participation  is  voluntary.  The  rule  will 
not  exceed  the  threshold  level  of  $100 
million  established  in  section  (b)  of 
Executive  Order  12291.  For  these 
reasons,  the  Secretary  has  determined 
that  this  rule  is  not  a  major  rule  under 
Executive  Order  12291  and  a  regulatory 
impact  analysis  is  not  required.  Further, 
because  the  rule  does  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities,  a 
regulatory  flexibility  analysis  under  the 
Regulatory  Flexibility  Act  of  1980  is  not 
required. 

Paperwork  Reduction  Act  of  1980 

The  recordkeeping  and  reporting 
requirements  in  §  57.1904  and  the 
application  forms  and  instructions  for 
this  grant  program  have  been  approved 
by  the  Office  of  Management  and 
Budget  under  the  Paperwork  Reduction 
Act  of  1980  (0MB  approval  numbers  are 
0915-0060  for  the  competing  application 
form  and  0915-0061  for  the  continuation 
application  form). 

List  of  Subjects  in  42  CFR  Part  57 

Educational  study  programs.  Grant 
programs-education.  Grant  programs- 
health.  Health  professions.  Public 
health.  Student  aid. 

Accordingly,  42  CFR  Part  57,  Subpart 
T  is  proposed  to  be  amended  as  follows: 

[Catalog  of  Federal  Domestic  Assistance,  No. 
13.359,  Nursing  Special  Project  Grants.) 
Dated:  April  1,  1987, 

Robert  E.  Windom. 

Assistant  Secretary  for  Health. 

Approved:  May  5,  1987. 
Otis  B.  Bowen. 
Secretary. 


PART  57— {AMENDED]  | 

Subpart  T — Nursing  Special  Project 
Grants 

1.  The  authority  citation  is  revised  to 

read  as  follows: 

Authority:  Sec  215  of  the  Public  Health 
Service  Act,  58  Stat.  690.  as  amended.  63  Stat. 
35  (42  use.  216):  sec.  820.  Public  Health 
Service  Act  89  Stat.  359-360,  as  amended  by 
95  Stat.  929-930.  and  99  Stat.  393  and  547-548 
(42  U.S.C.  296k). 

2.  In  §  57.1902,  place  the  definitions  in 
alphabetical  order  and  the  term  "State" 
is  revised  to  read  as  follows: 

§57.1902    Definitions.  | 

*  •  •  •  « 

"State."  except  as  otherwise  provided 
herein,  means  a  State,  the 
Commonwealth  of  Puerto  Rico,  the 
District  of  Columbia,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  Guam,  American  Samoa,  the 
Virgin  Islands,  or  the  Trust  Territory  of 
the  Pacific  Islands. 


3.  Section  57.1903  is  amended  by 
removing  the  footnote  in  the 
introductory  text  of  paragraph  (b).  by 
redesignating  paragraphs  (b)(4)  and 
(b)(5)  as  (b)(5)  and  (b)(6),  and  adding 
new  paragraphs  (b)(4),  (b)(7).  (b)(8).  and 
(b)(9)  to  read  as  follows: 
§  57.1903    Eligibility. 

•  •  *  *  • 

(b)  *  *  * 

(4)  To  demonstrate  improved  geriatric 
training  in  preventive  care,  acute  care, 
long-term  care  (including  home  health 
care  and  institutional  care); 
•        •         •         •        «  I 

(7)  To  demonstrate  clinical  nurse 
education  programs  which  combine 
educational  curricula  and  clinical 
practice  in  health  care  delivery 
organizations,  including  acute  care 
facilities,  long-term  care  facilities,  and 
ambulatory  care  facilities; 

(8)  To  demonstrate  methods  to 
improve  access  to  nursing  services  in 
noninstitutional  settings  through  support 
of  nursing  practice  arrangements  in 
communities;  and 

(9)  To  demonstrate  methods  to 
encourage  nursing  graduates  to  practice 
in  health  manpower  shortage  areas 
(designated  under  section  332)  in  order 
to  improve  the  specialty  and 
geographical  distribution  of  nurses  in 
the  United  States. 

4.  Section  57.1905  is  amended  by 
redesignating  paragraph  (e)  as 
paragraph  (g).  adding  new  paragraphs 
(e).  (0.  (h).  (i).  and  (j),  and  revising 
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newly  redesignated  paragraph  (g)  to 
read  as  {ollows: 

§57.1905     Project  requirements. 
«  •  •  •  • 

(e)  If  the  project  is  designed  to  carry 
out  the  purpoM  of  |  57.1903  (bH4).  the 
project  shall  provide  an  education 
program  which: 

(1)  Includes  both  theory  and  practice 
in  the  offering;  and 

(2)  Will  be  operational  within  one 
year  after  funding.. 

The  project  shall  alst)  develop  a  plan 
for  becoming  teif-sufftcient. 

(f)  If  the  project  is  designed  to  carry 
out  the  purpose  of  S  57.1903  (b)(5).  the 
project  shall  be  operational  within  one 
year  after  funding. 

(g)  If  the  project  is  designed  to  ciirr>' 
out  the  purpose  of  5  57.1903  (b)(6).  the 
project  shall  provide  a  training  program 
which: 

(1)  Is  designed  to  h.ive  wide 
applicability  for  the  nursing  finld.  and 

(2)  Has  an  enrollment  not  limited  to 
nurses  empioypd  by  a  single  institution. 

(h)  If  the  proiect  is  designed  to  carry 
out  the  purpose  of  §  57.1903  (bK^l.  the 
project  shall: 

(1)  Facilitate  the  transition  of  students 
in  nursing  education  programs  to 
nursing  practice  settings; 

(2)  Provide  for  coliaboratHm  between 
the  educational  in.stuution  and  the 
service  agency  in  The  administration. 
implementation  and  evaluation  of  the 
project; 

(3)  Improve  access  to  nursing  services; 

(4)  Provide  for  cost  sharing  and/or  in 
kind  contribution*  between  the 
educational  institution  and  the  service 
agency;  and 

(5)  Demonstrate  a  commitment  to 
recruit  and  retain  mmonty  students. 

(i)  If  the  project  la  designed  to  carry 
out  the  purpo.se  of  §  57  1903  (b)(81,  the 
project  shall: 

(1)  Improve  access  to  nursing  services 
in  community  noninstitutional  settings 
particularly  to  the  elderly: 

(2)  Evaluate  the  cost  effectiveness  of 
the  nursing  services  provided. 

(3)  lie  operdtioiiai  Iprovuiing  patient 
care  services]  within  6  months  of  the 
grant  award  and  develop  a  plan  for 
becoming  self-sufficient; 

(4)  Identify  payment  policy  utilized  for 
patient  cdre  services,  and 

(5)  Emphasize  preveiUivt'  care. 

(j)  If  the  pro^ect  is  designed  to  carry 
out  the  purpose  of  S  57.1903  (bi(9),  the 
project  shall: 

(1)  Improve  the  geographic  and/or 
specialty  distribution  of  nurses  through 
innovative  methods  of  recruitment  and 
retention; 

(2)  Develop  a  plan  for  retaining  nurses 
who  work  in  shortage  areas;  and 


(3)  Develop  a  plan  for  recruiting  and 
retaining  minonty  nurses. 

5.  Section  57.1906  is  amended  by 
redesignating  paragraphs  (b)  and  (c)  as 
paragraphs  (c)  and  [d]:  parngrnph  (a)  is 
amended  by  removing  thp  paragrnph 
designation  (1);  by  reii>','ognatTng(t) 
through  (vii)  at  (1)  through  [7) 
respectively;  and  hy  removmg  the  la^l 
two  sentences  of  the  paragraph,  and 
adding  a  new  paragraph  (b)  to  read  as 
follows: 
5  57. 1906     E  vaHiattoo  and  Grant  Award. 

(b]  Funding  pn^frtnits  (1)  In 
determining  the  priority  for  hinding 
projects  under  paragraphs  (7).  (8),  and 
(9)  as  described  in  5  57.1903(h).  the 
Secretary  will  give  priority  to  pro|Pcts 
approved  under  purpose  (8),  with  special 
consideration  to  those  projects  which 
demonstrate  innovative  ways  to  provide 
improved  and  more  effective  lung  term 
care  for  the  elderiy.  emphasizing 
preventive  care.  . 

(2)  The  Setre i*iry  aiay  announce 
additional  special  fundmg  preferences 
should  3[>ecaic  needs  warrant  such 
action.  I>r»'fereni.e8  will  b*-  announced 
by  pulihshing  a  notice  m  the  Faderal 
Register 
«  •  •  •  • 

6.  SecHon  57.1908  is  revised  to  read  as 
follows: 

§57.1908     For  what  purposes  may  grant 
funds  t>«  8p«nt7 

(a)  A  grantee  shall  only  spend  funds  it 
receives  under  this  subpart  according  to 
the  approved  application  ami  budget. 
the  authoniing  legihlation,  terms  and 
conditions  of  the  grant  award, 
applicable  cost  principles  specified  in 
Subpart  Q  of  45  C;KR  Part  74,  and  these 
regulations. 

(b)  Grantees  may  not  spend  grant 
funds  for  sectaruin  instruction  or  for  any 
religious  purpose. 

(c)  Any  balance  of  federally  obligated 
grant  funds  remainmg  unobligated  by 
the  grantee  at  the  end  of  a  budget  period 
may  be  carneti  forvsard  to  the  next 
budget  period,  for  use  as  prescribed  by 
the  Secretary,  provided  a  continuation 
award  is  made.  If  at  any  time  during  a 
budget  period  it  becomes  apparent  to 
the  Secretary  that  the  amount  of  Federal 
funds  awan.ied  and  availub.e  to  the 
grantee  for  that  period,  including  any 
unobligated  balance  carried  forward 
from  prior  periods,  exceeds  the  grantees 
needs  for  the  period,  the  Secretary  may 
adjust  the  amounts  awarded  by 
withdrawing  the  excess.  A  budget 
period  is  an  interval  of  time  (usually  12 
months)  into  which  the  project  period  is 
divided  for  funding  and  reporting 
purposes. 


7.  Section  57.1tWH  is  revised  to  read  as 
follows; 

;  57.1909    What  addRiooai  Dvpwtmwit 
re9utattOM  ap^  *o  grantM«7 

Several  other  regulations  apply  to 
these  grants.  They  include,  but  are  not 
limited  to: 

42  CFR  Part  50,  Subpart  D— Public 
Health  Service  grant  appeals 
procedure 
45  CFR  Part  16— Procedures  of  the 

Departmental  Grant  Appeals  Board 
45  CFR  Part  46 — Protection  of  human 

subjects 
45  CFR  Part  74 — Administration  of 

grants 
45  CFR  Part  75 — Informal  grant  appeals 

procedures 
45  CFR  Part  80— Nondiscrimination 
under  programs  receiving  Federal 
assistance  through  the  IVpartment  of 
Health  and  Hunnan  S«'rvice9 
effectuation  of  Title  VI  of  the  Civil 
Rights  Act  of  1964 
45  CFR  Part  81— Practice  and  procedure 
for  heanng.s  under  Part  80  of  this  Title 
45  CFR  Part  83— Regulation  of  the 
administralum  and  enforcement  of 
sections  799A  and  845  of  the  Public 
Health  Service  Act  ' 
4IS  CFR  Part  84 — Nondiscriniination  on 
the  basis  of  handicap  in  programs  and 
activities  receiving  or  benefiting  fn>m 
Federal  financial  assistance 
45  CFR  Part  86— Nondiscrimination  on 
the  basis  of  sex  in  education  programs 
and  activities  receiving  or  benefiting 
from  Federal  financial  assistance 
45  CFR  Part  91  —Nondiscrimination  on 
the  basis  of  age  m  HHS  programs  or 
activitiea  receiving  Federal  financial 
assistance 
§57.1910    lRatnor»d) 

8.  Section  57.1910  Grantee 
accountability.  Is  removed  in  its 
entirety. 

§57,1911     [Removed] 

9.  Section  57.1911  PublicoUons  and 
copyright  is  removed  in  its  entirety, 

§57.1912    (Removed  1 

10.  Section  57,1912  Applicability  of  45 
CFR  Part  74.  is  removed  in  its  entirety. 
§57  1913    [RvdMignatad  as  §57.1910) 

11   Section  57  l<n3  is  redesign.ited  as 
%  57.1910, 

[FR  Doc  87-12809  Filed  6-4-87;  8:45  am] 
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FOR: 

WHO: 
WHAT: 


WHY: 


THE  FKDKK  \L  RFCISTER 

VVH.M  IT  IS  AM)  ]{0\\  TO  ISH  FT 

Any  person  who  uses  the  Federal  Register  and  Code  of 
Federal  Regulations. 

The  OfTice  of  the  Federal  Re($i<>>er. 

Free  public  briermgs  (approximately  2  1/2  hours)  to 
present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal 
Register  system  and  the  public's  role  in  the 
development  of  regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code 
of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 
documents 

4.  An  inU^uction  to  the  finding  aids  of  the  FR/CFR 
system. 

To  provide  the  public  with  access  to  information 
necessary  to  resca.'ch  Federal  agency  regulations  which 
directly  affect  them.  There  will  be  no  discussion  of 
specific  agency  irgulalions 


CHICACO.  11. 

WHEN:  July  8.  at  9  a.m. 

WHERE:  Room  204A. 

Everett  McKinley  Djrksen  Federal  Building. 

219  S.  Dearborn  Street, 

Chicago.  II.. 
RESERVATIONS:  Call  the  Chicago  Federal  Information 

Center.  312-353-0339 


BOSTON.  MA 

WHEN: 
WHERE: 

RESERVATIONS: 

July  15.  at  9  a.m. 

Main  Auditorium,  Federal  Building. 

10  Causeway  Street, 

Boston,  MA. 

Call  the  Boston  Federal  Information 

Center,  617-565-8129 
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RULES 
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Milk  marketing  orders: 

Nebraska-Western  Iowa,  21560 
Oranges  (navel  and  Valencia)  grown  in  Arizona  and 
California,  21546 

Agriculture  Department 

See  also  Agricultural  Marketing  Sen/ice;  Animal  and  Plant 
Health  Inspection  Service;  Food  and  Nutrition  Service; 
Food  Safety  and  Inspection  Service 

RULES 

Organization,  functions,  and  authority  delegations: 
Administration,  Assistant  Secretary;  designation  as 

Director,  Small  and  Disadvantaged  Business 

Utihzation,  21494 
Food  and  Consumer  Services,  Assistant  Secretary,  et  al., 

21493 

Alcohol.  Tobacco  and  Firearms  Bureau 

RLfLES 

Alcohol;  viticullural  area  designations: 
Old  Mission  Peninsuln.  Ml   21.'^13 

Animal  and  Plant  Heattfi  Inspection  Service 
RULES 

Exportation  and  importation  of  animals  and  animal 
products: 
Psittacine  birds,  21496 

Army  Department 

NOTICES 

Meetings: 
Science  Board,  21612,  21613 

(2  documents) 

Coast  Guard 

RULES 

Kegattas  and  marine  parades: 
Save  the  Bay's  11th  Annual  Swim  the  Bay  Ocean  Swim, 

21515 
PROPOSED  RULES  •" 

Drawbridge  operations: 

Michigan,  21605 
Regattas  and  marine  parades: 

Gateway  Power  Boat  Regatta,  21603 

Stroh's  Montreux  Detroit  }arz  Festival  Fireworks,  21C04 

Commerce  Department 

See  also  International  Trade  Administration;  National 

Oceanic  and  Atmospheric  Administration;  National 

Technical  Information  Service 
NOTICES 
Agency  information  collection  activities  under  OMB  review, 

21609 

(2  documents) 

Committee  for  the  Implementation  ot  Textile  Agreements 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 
Pakistan,  21611 
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<^mumer  Product  Safety  Commission 

NOTICES 

Meetings;  Sunshine  Act,  21646 
(2  documents) 

I 

Defense  Department 

See  also  Army  Department 
NOTICES 

Agency  information  collection  activities  under  OMB  review, 
21650 


Education  Department 
NOTICES 

Agency  information  collection  activities  under  OMB  review. 
21613 

Energy  Department  '  j 

See  Federal  Energy  Regulatory  Commission 

Environmental  Protection  Agency 

RULES 

Toxic  substances: 
Testing  requirements — 
Fluoroalkenes,  21516 

NOTICES 

Superfund  program: 
Hazardous  substances  priority  Hst  (toxicological  profiles); 
correction,  21648 

Export-Import  Bank 

PROPOSED  RULES 

Freedom  of  Information  Act;  implementation: 
Uniform  fee  schedule  and  administrative  guidelines.  21569 

Federal  Aviation  Administration  i 

PULES  I 

Airports,  National  Capital: 

Weapons  and  other  dangerous  objects,  carriage  of,  and 
restricted  areas.  21502 
Airworthiness  directives: 

Avco  Lycoming,  21497 
Control  zones  and  transition  areas,  21498 
Restricted  areas,  21499 

Standard  instrument  approach  procedures,  21500 
PROPOSED  RULES 
Airworthiness  directives: 

Cessna,  21572 

Gulfsfeam,  21574 

Piper,  21575 
NOTICES 
Exemption  petitions;  summary  and  disposition,  21639 

Federal  Communications  Commission 

RULES 

Common  carrier  services: 
Access  charges — 
Subscriber  line  charge,  high  cost  and  lifeline  assistance, 
common  line  pooling  modifications,  21538 
NOTICES 

Meetings;  Sunshine  Act,  21646 

Rulemaking  proceedings;  petitions  filed,  granted,  denied, 
etc.,  21620 
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Senior  Executive  Service: 
Executive  Resources  and  Performance  Review  Board: 
membership,  21620 

Federal  Fnergy  Regulatory  Commission  , 

PROPOS£D  RULES 

F.l,ectric  utilities  (Federal  Power  Act): 
Small  hydroelectric  power  projects  with  installed 
capacity  of  5  megawatts  or  less;  licensing 
requirements  exemption,  21576 
Natural  gas  companies  (Natural  Gas  Act): 
Anticompetitive  practices  related  to  marketing  affiliates 
of  interstate  pipelines,  21578 
NOTICES 

Hydroelectric  applications,  21613 
Natural  gas  certificate  filings: 

Colorado  Interstate  Gas  Co.  et  al.,  21614 
Practice  and  procedure: 

Telecopied  filings,  21614 
Applications,  hearings,  determinations,  etc.: 

Amerada  Hess  Corp.,  21617 

Amoco  Production  Co.,  21617 

Black  Marlin  Pipeline  Co..  21618  <. 

Cabot  Corp..  21618 

Enron  Oil  &  Gas  Co.,  21618 

Tenneco  Oil  Co.  et  al..  21619 

Texaco  f*roducing  Inc..  21619 

Federal  Reserve  System 

PROPOSED  RULES 

i'rocedure  rules: 
Edge  corporations  supervisory  services,  bank  holding 

companies,  etc:  application  processing  and  fee 

assessment,  21564 
NOTICES 

Federal  Reserve  Bank  services:  fee  schedules  and  pricing 
principles: 
Automated  clearing  house  float  recovery,  21620 

Fish  and  Wildlife  Service 

NOTICES 

Environmental  statements:  availability,  etc.: 
Innoko  National  Wildlife  Refuge,  AK.  21628 
Kanuti  National  Wildlife  Refuge,  AK,  21629 

Food  and  Drug  Administration 

RULES 

Color  additives: 

FD8.C  Yellow  No.  6.  21505 

NOTICES 

Medical  devices;  premarket  approval: 
CooperVision.  Inc..  Models  2000,  2300.  and  2500  Nd:  YAG 
Ophthalmic  Lasers,  21621 

Food  and  Nutrition  Service 

PROPOSED  RULES 

luud  distribution  program; 
Temporary  emergency  food  assistance  program.  21545 

Food  Safety  and  Inspection  Service 

PROPOSED  RULES 

Meal  and  poultry  inspection: 
Livestock  carcasses  and  parts  condemned  for  biological 

residues:  disposal.  21561 
Poultry  identification  service,  21563 


Health  and  Human  Services  Department  ' 
See  also  Food  and  Drug  Administration;  Health  Resources 
and  Services  Administration;  National  Institutes  of 
Health;  Public  Health  Service 
NOTICES 

Superfund  program: 
Hazardous  substances  priority  list  (toxicological  profiles); 
correction.  21648 

Health  Resources  and  Services  Administration 

NOTICES 

Meetings;  advisory  committees; 
lulv.  21621 

Housing  and  Urban  Development  Department 

PROPOSED  RULES 

Minimum  property  standards: 
Water  supply  systems;  chemical  and  bacteriological 
standards,  21596 

Interior  Department 

Sec  Fish  and  Wildlife  Service;  Land  Management  Bureau: 
Surface  Mining  Reclamation  and  Enforcement  Office 

Internal  Revenue  Service 
RULES 

Employment  taxes  and  collection  of  income  taxes  at  source: 
Employee  tip  reporting  and  substantiation  requirements, 
21509 

NOTICES 

Income  taxes: 
Electronic  filing  program,  1988;  Forms  1040,  1040A,  1040EZ 
returns,  21644 

International  Trade  Administration 
RULES 

Export  licensing: 
Software  "fixes";  export  under  General  License  GTDR. 

21504 
NOTICES 

Antidumping: 

Rectangular  welded  carbon  steel  pipes  and  tubes  from 
Korea,  21609 
Meetings: 

President's  Export  Council.  21610 

International  Trade  Commission 

NOTICES 

Import  investigations: 
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Rules  and  Regulations 


Federal  Register 
Vol.  52.  No.  109 
Monday.  June  8,  1987 


This   section  of  the   FEDERAL   REGISTER 
contains   regulato'7   documents   having 
general   applicability   and   legal   effect,   most 
of   which   are   Keyed   to   and   codified   in 
the   Code   of    Federal    Regulations,    which   is 
published   under    50   tiiles   pursuant   to    44 
use     1510 

The   Code   of   Federal   Regulations   is  sold 
by   the   Superintendent   of    Documents. 
Pnces   of   new   books   ate   listed   in   the 
first   FEDERAL   REGISTER   issue   of   each 
week 

DEPARTMENT  OF  AGRICULTURE. 
Office  of  the  Secretary  ~ 

7  CFR  Part  2 
Revision  of  Delegations  of  Authority 

agency:  Office  of  the  Secretary,  USDA. 
action:  Final  rule. 

SUMMARY:  This  document  amends  the 
delegations  of  authority  from  the 
Secretary  of  Agriculture  and  General 
Officers  of  the  Department  to  delegate 
authority  to  enter  into  contracts,  grants, 
cooperative  agreements,  and  cost- 
reimbursable  agreemonts  relating  to  the 
conduct  of  agricultural  research. 
EFFECTIVE  DATE:  June  8.  1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  L,  Siegler.  Depuly  Assistant 
General  Counsel,  U.S.  Department  of 
Agriculture,  Washington,  DC  (202)  447- 
6035. 

SUPPLEMENTARY  INFORMATION:  The 

delegations  of  authority  of  the 
Department  of  Agriculture  are  amended 
to  delegate  to  the  Assistant  Secretary 
for  Food  and  Consumer  Services  and  the 
Administrator  of  the  Human  Nutrition 
Information  Service,  the  authority  to 
enter  into  contracts,  grants,  cooperative 
agreements,  and  cost-reimbursable 
agreements,  under  sections  1472  and 
1473A  of  the  National  Agricultural 
Research.  Extension,  and  Teaching 
Policy  Act  of  1977,  as  amended  by  Pub. 
L  99-198. 

The  ame:ided  section  1472  (7  U.S.C. 
3318)  auth  orizes  the  use  of  contracts, 
grants,  and  cooperative  agreements  to 
further  the  research  programs  of  the 
Department  and  specifically  authorizes, 
notwithstanding  the  provisions  of  31 
U.S.C.  6301  through  6308.  the  use  of  a 
cooperative  agreement  as  the  legal 
instrument  reflecting  a  relationship 
between  the  Department  of  Agriculture 
and  any  other  party,  when  the  objective 
of  the  agreement  will  ser\  e  a  mut  jal 
interest  of  the  parties  to  the  agreement 


in  agricultural  research,  and  all  parties 
will  contribute  resources  to  the 
accomplishment  of  those  objectives. 
While  the  named  officials  currently  are 
delegated  authority  to  enter  into 
contracts,  grants,  or  cooperative 
agreements  pursuant  to  7  U.S.C.  3318,  in 
view  of  the  recent  amendment  to  that 
section  expanding  the  authority  to  use 
cooperative  agreements  under  certain 
conditions,  the  expanded  authority  is 
hereby  delegated  by  the  republication  of 
these  delegations.  In  addition,  the 
current  delegations  are  restricted  in 
their  use  by  requiring  that  they  be 
exercised  in  accordance  with  guidelines 
issued  by  the  Assistant  Secretary  for 
Administration  or  his  designee.  Similar 
delegations  made  to  the  Under  Secretary 
for  International  Affairs  and  Commodity 
Programs,  the  Assistant  Secretary  for 
Science  and  Education,  and  the 
Administrators  of  the  Office  of 
International  Cooperation  and 
Development,  Agricultural  Research 
Service,  Cooperative  State  Research 
Service,  and  the  Extension  Service,  and 
the  Director  of  the  National  Agricultural 
Library  have  not  included  the  limitation 
on  such  delegations.  Accordingly,  to  be 
consistent  with  such  other  delegations, 
the  limitation  on  the  respective 
delegations  to  the  Assistant  Secretary 
for  Food  and  Consumer  Services  and  the 
Administrator,  Human  Nutrition 
Information  Service  is  being  removed. 

Section  1473A  (7  U.S.C.  3319a) 
authorizes,  notwithstanding  any  other 
provisions  of  law,  the  use  of  cost- 
reimbursable  agreements  with  State 
cooperative  institutions  without  regard 
to  any  requirement  for  competition,  for 
the  acquisition  of  goods  or  services, 
including  personal  services,  to  carry  out 
agricultural  research  of  mutual  interest. 

This  rule  relates  to  internal  agency 
management.  Therefore,  pursuant  to  5 
U.S.C.  553,  notice  of  proposed 
rulemaking  and  opportunity  for 
comment  are  not  required  and  this  rule 
may  be  made  effective  less  than  30  days 
after  publication  in  the  Federal  Register. 

Further,  since  this  rule  relates  to 
internal  agency  management,  it  is 
exempt  from  the  provisions  of  Executive 
Order  12291.  Finally,  this  action  is  not  a 
rule  as  defined  by  the  Regulatory 
Flexibility  Act,  and  thus,  is  exempt  from 
the  provisions  of  that  Act. 


List  of  SubjecU  in  7  CFR  Part  2 

Authority  delegations  (Government 
agencies). 

PART  2— DELEGATIONS  OF 
AUTHORITY  BY  THE  SECRETARY  OF 
AGRICULTURE  AND  GENERAL 
OFFICERS  OF  THE  DEPARTMENT 

Accordingly,  Part  2,  Subtitle  A,  Title  7. 
Code  of  Federal  Regulations  is  amended 
as  follows: 

1.  The  authority  for  Part  2  continues  to 
read  as  follows: 

Authority:  5  U.S.C.  301  and  Reorganization 
Plan  No.  2  of  1953,  unless  otherwise  noted. 

Subpart  C— Delegations  of  Authority 
to  the  Deputy  Secretary,  the  Under 
Secretary  for  International  Affairs  and 
Commodity  Programs,  the  Under 
Secretary  for  Small  Community  and 
Rural  Development,  and  Assistant 
Secretaries 

2.  Section  2.15  is  amended  by  revising 
paragraph  (b)(6))  and  by  adding  a  new 
paragraph  (b)(7)  to  read  as  follows: 

§2.15    Delegations  Of  authority  to  the 
Ass.stant  Secretary  for  Food  snd 
Consumer  Services. 


(b)  *  *  * 

(6)  Enter  into  contracts,  grants,  or 
cooperative  agreements  to  further 
research  pr(%rams  in  the  food  and 
agricultural  sciences  (7  U.S.C.  3318). 

(7)  Enter  into  cost-reimbursable 
agreements  relating  to  agricultural 
research  (7  U.S.C.  3319a). 


Subpart  L — Delegations  of  Authority 
by  the  Assistant  Secretary  for  Food 
and  Consumer  Services 

3.  Section  2.92  is  amended  by  revising 
paragraph  (a)(6)  and  by  adding  a  new 

paragraph  (a)(7)  to  read  as  follows: 

§  2.92    Administrator,  Human  Nutrition 
Information  Service 

(a)  •  •   • 

(6)  Enter  into  contracts,  grants,  or 
cooperative  agreements  to  further 
research  programs  in  the  food  and 
agricultural  sciences  (7  U.S.C.  3318). 

(7)  Enter  into  cost-reimbursable 
agreements  relating  to  agricultural 
research  (7  U.S.C.  3319a). 


214»4 


Federal  Register  /  Vol.  52.  No.  109  /  Monday.  June  8.  1987  /  Rules  and  Regulations 


Federal  Register  /  Vol.  52,  No.  109  /  Monday.  June  8.  1987  /  Rules  and  Regulation*^ 


11495 


For  Subpart  C. 

•  *  *  *         • 

Richard  E.  Lyng. 

Secretary  of  Agriculture. 
June  2, 1987. 
For  Subpart  L 

John  Bode. 

Assistant  Secretary  for  Food  and  Consumer 
Services. 

|FR  Doc.  87-12938  Filed  6-5-87;  8:45  am] 
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7CFR  Part  2 

Revision  of  Delegations  of  Authority 

AGENCY:  Department  of  Agriculture. 
action:  Final  rule. 

summary:  This  document  amends  the 
delegations  of  authority  from  the 
Secretary  of  Agriculture  and  General 
Officers  of  the  Department  to  designate 
the  Assistant  Secretary  of 
Administration  as  the  Director  of  Small 
and  Disadvantaged  Business  Utilization. 

EFFECTIVE  DATE:  June  8. 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Samuel  Cornelius,  Director,  Office  of 
Advocacy  and  Enterprise.  U.S. 
Department  of  Agriculture,  Washington, 
DC  (202)  447-.S212. 

SUPPLEMENTARY  INFORMATION:  The 

delegations  of  authority  of  the 
Department  of  Agriculture  are  amended 
to  designate  the  Assistant  Secretary  for 
Administration  as  the  Director  for  Small 
and  Chsadvantaged  Business  Utilization, 
in  place  of  the  Director.  Office  of 
Advocacy  and  Enterprise,  who 
previously  served  in  that  position.  This 
change  will  provide  the  Director  of 
Small  and  Disadvantaged  Business 
Utilization  with  immediate  access  to  the 
Department's  top  policymakers  and  thus 
maximize  the  Director's  effectiveness  as 
an  advocate  fur  small  and 
disadvantaged  business. 

The  Director,  Office  of  Advocacy  and 
Enterprise  will  provide  support  to  the 
Department's  Director  of  Small  and 
Disadvantaged  Business  Utilization. 

This  rule  relates  to  internal  agency 
management.  Therefore,  pursuant  to  5 
U.S.C.  553,  notice  of  proposed 
rulemaking  and  opportunity  for 
comment  are  not  required,  and  this  rule 
may  be  made  effective  less  than  30  days 
after  publication  in  the  Federal  Register. 
Further,  since  this  rule  relates  to  internal 
agency  management,  it  is  exempt  from 
the  provisions  of  Executive  Order  12291. 
Finally,  this  action  is  not  a  rule  as 
defined  by  the  Regulatory  Flexibility  Act 


and  thus  is  exempt  from  the  provisions 
of  that  Act. 

List  of  Subjects  in  7  CFR  Fart  2 

Authority  delegations  (Government 
agencies). 

PART  2— DELEGATIONS  OF 
AUTHORITY  BY  THE  SECRETARY  OF 
AGRICULTURE  AND  GENERAL 
OFFICERS  OF  THE  DEPARTMENT 

Accordingly.  Part  2.  Title  7,  Code  of 
Federal  Regulations  is  amended  as 
follows: 

1.  The  authority  citation  for  Part  2 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301  and  Reorganization 

Plrin  No  2  of  19.S3.  pxr.ppt  a.s  nth<»rwi.se  noted. 

Subpart  C — Delegations  of  Authority 
to  the  Deputy  Secretary,  the  Under 
Secretary  for  International  Affairs  and 
Commodity  Programs,  the  Under 
Secretary  for  Small  Community  and 
Rural  Development,  and  Assistant 
Secretaries 

2.  Section  2.25  is  amended  by  revising 
paragraph  (i)  to  read  as  follows: 

***** 

(i)  Related  to  small  and 
disadvantaged  business  utilization.  In 
compliance  with  Pub.  L  95-507.  the 
Assistant  Secretary  for  Administration 
is  designated  as  the  Department's 
Director  of  Small  and  Disadvantaged 
Business  Utilization.  The  Director  of 
Small  and  Disadvantaged  Business 
Utilization  has  specific  responsibilities 
under  the  Small  Business  Act.  15  U.S.C. 
644(k).  These  duties  include  being 
responsible  for  the  following: 

(1)  Administering  the  Department's 
small  and  disadvantaged  business 
activities  related  to  procurement 
contracts,  minority  bank  deposits,  and 
grants  and  loan  activities  affecting  small 
and  minority  business,  including 
women-owned  business.  Labor  Surplus 
Area  concerns,  and  the  small  business 
and  small  minority  business 
subcontracting  programs. 

(2)  Providing  Departmentwide  liaison 
and  coordination  of  activities  related  to 
small  and  disadvantaged  business  with 
the  Small  Business  Administration  and 
others  in  the  public  and  private  sector. 

(3)  Developing  policies  and 
procedures  required  by  the  applicable 
provisions  of  the  Small  Business  Act  as 
amended  to  include  the  establishment  of 
goals. 

(4)  Implementing  and  administering 
programs  described  under  sections  8 
and  15  of  the  Small  Business  Act.  as 
amended. 


Subpart  J — Delegations  of  Authority 
by  the  Assistant  Secretary  for 

Administration 

3.  Section  2.80  is"  amended  by  revising 
paragraph  (a)(19)  to  read  as  follows: 

?  2  80    Director,  Office  of  Advocacy  and 

Enterprise. 

(a)  Delegations.  '   '   ' 
(19)  Perform  staff  work  for  the 
Department's  Director  of  Small  and 
Disadvantaged  Business  Utilization. 

***** 

For  Subpart  C 

Dated:  June  1.  1987. 
Richard  E.  Lyng, 
Secretary  of  Agriculture. 

For  Subpart  J. 
{ohn  |.  Franke.  |r.. 
Assistant  Secretary  for  Administration. 

Dated:  May  21. 1987. 
\¥V.  Doc.  87-12939  Filed  6-5-87;  8:45  am) 
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Agricultural  Marketing  Service 

7  CFR  Part  918 

(Georgia  Peach  Reg.  3;  Amdt  4] 

Fresh  Peactws  Grown  In  Georgia; 
Change  in  Size  Requirements  for  1987 
and  Subsequent  Seasons 

AGENCY:  Agricultural  Marketing  Service. 

USDA. 

ACTION:  Final  rule. 

SUMMARY:  This  rule  changes  the  current 
minimum  size  requirements  applicable 
to  fresh  peaches  grown  in  Georgia.  The 
minimum  diameter  allowed  to  be 
shipped  will  be  increased  from  iVs  to 
1%  inches.  This  change  is  intended  to 
provide  the  market  with  slightly  larger 
fruit  witliout  shorting  the  market. 
Because  larger  peaches  have  more 
edible  flesh  than  smaller  peaches,  the 
change  is  expected  to  improve  the  image 
of  Georgia  peaches,  encourage  repeat 
purchases,  and  result  in  better  industry 
returns.  The  maturity  requirements, 
decay  tolerance,  and  undersize 
tolerance  in  effect  during  the  1986 
season  will  remain  the  same.  This 
change  was  unanimously  recommended 
by  the  Georgia  Peach  Industry 
Committee,  which  works  with  the 
Department  in  administering  this 
program.  This  rule  also  removes  a 
regulatory  section  that  is  no  longer 
applicable. 

EFFECTIVE  DATE:  This  rule  becomes 
effective  June  8.  1967. 

FOR  FURTHER  mFORMATKJN  CONTACT: 

James  M.  Scanlon.  Acting  Chief. 


Marketing  Order  Administration  Branch. 
F&V,  AMS.  USDA,  Washington,  DC 
20250-1400:  telephone  202^75-3914. 
SUPPLEMENTARY  INFORMATION:  This  rule 
has  been  reviewed  under  Executive 
Order  12291  and  Departmental 
Regulation  1512-1  and  has  been 
designated  as  a  "non-major"  rule  under 
criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
businesses  subject  to  such  action  in 
order  that  small  businesses  will  not  be 
unduly  or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (the  Act,  7  U.S.C. 
601  through  674).  and  rules  issued 
thereunder,  are  unique  in  that  they  are 
brought  about  through  group  action  of 
essentially  small  entities  acting  on  their 
own  behalf.  Thus,  both  statutes  have 
small  entity  orientation  and 
compatibility. 

It  is  estimated  that  approximately  18 
handlers  of  Georgia  peaches  will  be 
subject  to  regulation  under  this 
■marketing  order  during  the  coming 
season.  In  addition,  about  180  producers 
will  be  affected.  The  majority  of  these 
handlers  and  producers  may  be 
classified  as  small  entities  as  defined  by 
the  Small  Business  Administration 
(SBA).  The  SEA  defines  agricultural 
service  firms,  which  would  include 
handlers,  as  those  whose  gross  annual 
receipts  are  less  than  $3.5  million  and 
small  agricultural  producers  as  those 
having  average  annual  gross  revenues 
for  the  last  three  years  of  less  than 
$100,000  (13  CFR  121.2). 

This  rule  is  issued  under  Marketing 
Order  No.  918  regulating  the  handling  of 
fresh  peaches  produced  in  the  State  of 
Georgia.  It  is  based  on  a  unanimous 
recommendation  and  information 
submitted  by  the  Georgia  Peach  Industry 
Committee  (the  Committee)  and  upon 
other  available  information.  The 
Committee  and  USDA  cooperate  in 
administering  this  marketing  order. 

A  proposed  rule  inviting  comments  on 
this  action  was  pubhshed  in  the  Mav  5, 
1987.  Federal  Register  (52  FR  16402)." 
Interested  persons  were  given  until  Mqy 
15. 1987.  to  file  written  comments.  No 
comments  were  received. 

The  Committee  recently 
recommended  a  change  in  the  minimum 
size  requirements  for  fresh  peaches 
marketed  during  the  1987  and 


subsequent  seasons.  The  minimum 
diameter  requirement  will  be  increased 
by  V«  inch,  from  1%  inches  to  1^'4 
inches.  The  applicable  undersize 
tolerance  will  remain  the  same  as  it  was 
during  the  1986  season.  In  addition,  the 
minimum  maturity  requirements  and  the 
maximum  decay  tolerance  level  will 
also  remain  the  same. 

Typically,  the  first  peaches  offered  in 
the  marketplace  each  season  have  a 
great  influence  on  consumer  purchases 
and  the  tone  of  the  market  for  the  entire 
season.  This  change  will  provide 
consumers  with  slightly  larger  peaches. 
Such  peaches  are  u.cra  desirable  in  the 
marketplace  because  they  have  more 
edible  flesh  than  smaller  fruit.  This 
improvement  in  size  is  expected  to 
encourage  repeat  purchases  by 
consumers  throughout  the  season. 
Increased  purchases  will  provide 
producers  and  handlers  with  higher 
economic  returns.  Experience  has 
shown  that  less  desirable  fruit  in  the 
marketplace  drives  the  price  down  for 
all  shipments  regardless  of  size  or 
quality. 

The  Committee's  1986  Annual  Report 
shows  that  interstate  shipments  of 
Georgia  peaches  during  the  previous 
season  (May  15  through  August  28, 1986) 
totaled  approximately  1.2  million  bushel 
equivalents.  Less  than  two  percent  of 
this  total  consisted  of  fruit  that  ranged 
between  1%  and  1%  inches  in  diameter. 
Therefore,  an  increase  of  Vfe  inch  in  the 
required  minimum  diameter  to  1% 
inches  will  probably  have  a  negligible 
effect  on  total  interstate  shipments  of 
peaches  produced  in  Georgia.  The 
overall  effect  of  the  change  will  be  to 
provide  peaches  that  are  more  desirable 
and  appealing  to  the  consumer,  and 
provide  greater  economic  returns  to  the 
Georgia  peach  industry  overall. 

Exemptions  to  this  size  requirement 
will  continue  to  be  available  to 
handlers.  Peaches  shipped  to  adjacent 
markets  in  bulk  will  be  exempt  from 
maturity,  size,  decay,  and  inspection 
requirements.  Also,  growers  can  obtain 
exemption  certificates  pursuant  to 
§§  918.62  and  918.121  to  ship,  or  have 
shipped,  peaches  free  of  quality  and  size 
requirements.  Finally,  f)eaches  shipped 
for  consumption  by  a  charitable 
institution,  for  distribution  for  rehef 
purposes,  for  distribution  by  a  relief 
agency,  for  distnbution  by  non-profit 
school  lunch  agencies,  for 
manufacturing,  processing,  canning,  or 
conversion  into  byproducts  on  a 
commercial  scale,  peaches  shipped  by 
express  or  parcel  post,  or  peaches 
included  in  shipments  lo  any  person 
during  any  day  by  any  handler  if  such 
shipments  do  not  aggregate  more  than 


five  (5)  bushels  are  not  subject  to 
regulation. 

On  the  basis  of  the  foregoing,  the 
impact  of  this  change  on  growers  and 
handlers  of  Georgia  peaches  is  expected 
to  be  favorable.  Any  additional  costs 
incurred  by  these  groups  in 
implementing  this  change  will  be 
outweighed  by  the  benefits  of  this 
action. 

Section  918.326.  Georgia  Peach 
Regulation  3.  specifies  various  handling 
requirements.  However,  the 
requirements  in  S  918.326  are  not 
applied  and  should  have  been  removed 
with  the  addition  of  §  918.325  on  May  1, 
1985  (50  FR  19322:  May  8, 1985).  Thus. 
§  918.326  is  removed. 

Tlierefore,  after  consideration  of  all 
relevant  matter  presented,  including  that 
in  the  notice,  the  information  and 
recommendation  submitted  by  the 
committee,  and  other  information,  it  is 
hereby  found  and  determined  that  the 
amendment,  as  hereinafter  set  forth,  will 
tend  to  effectuate  the  declared  policy  of 
the  Act. 

It  is  further  found  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Register  (5 
U.S.C.  553).  The  harvest  and  shipment  of 
these  peaches  has  started.  Hence,  this 
action  should  be  made  effective  as  soon 
as  practicable  so  that  the  maximum 
benefits  may  be  derived  from  its 
operations.  Shipments  from  Georgia 
usually  end  in  late  August.  The 
provisions  in  the  final  rule  are  the  same 
as  those  contained  in  the  proposal 
which  was  published  in  the  Federal 
Register  on  May  5, 1987.  Handlers  are 
prepared  to  conduct  their  operations  in 
accordance  with  this  rule  and  do  not 
require  any  additional  time  for 
preparation.  No  useful  purpose  would  be 
served  by  delaying  the  effective  date  of 
this  action. 

List  of  Subjects  in  7  CFR  Part  918 

Marketing  agreements  and  orders. 
Peaches,  Georgia. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  918  is  amended  as 

follows: 

PART  918— FRESH  PEACHES  GROWN 
IN  GEORGIA 

1.  The  authority  citation  for  7  CFR 
Part  918  continues  to  read  as  follows: 

Authority:  Sees.  1-19.  48  Stat.  31,  as 
amended:  7  U.S.C.  601-674. 

§91S.326    [Removed]  i 

2.  Section  918.326  is  removed. 

3.  Section  918.325  is  revised  lo  read  as 
follows: 
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§  918.325    Pttach  Regulation  3;  AmendnMnt 
4. 

(a)  On  and  after  June  8.  1987. 

no  handler  shall  ship  peaches  unless 
such  peaches  are  mature  as  provided  in 
§  918.400.  contain  no  more  than  one 
percent  decay,  and  are  not  smaller  than 
1%  inches  in  diameter,  except  that  not 
more  than  10  percent,  by  count,  of  such 
peaches  in  any  lot.  and  not  more  than  15 
percent,  by  count,  of  such  peaches  in 
any  container  in  such  lot,  may  be 
smaller  than  1%  inches  in  diameter 
Provided.  That  peaches  shipped  to 
adjacent  markets  in  bulk  are  exempt 
from  such  maturity,  decay,  and  size 
requirements  and  the  inspection 
requirements  in  S  918.64  shall  not  apply. 

(b)  "Diameter,"  as  used  in  this  section, 
means  the  shortest  distance  measured 
through  the  center  of  the  peach  at  right 
angles  to  a  line  running  from  the  stem  to 
the  blossom  end. 

Dated:  June  3, 1987. 
Ronald  L  Ciofn, 

Acting  Deputy  Direc(or,  Fruit  and  Vegetable 
Division,  Agricultural  Marketing  Service. 
[Vn  Doc.  87-12995  Filed  6-5-87;  8:45  am) 
BILLING  COOE  3410-02-M 

Animal  and  Plant  Health  Inspection 

Service 

9CFRPart92 

IDocket  No.  86-1081 

Importation  of  Psittacine  Birds 

AGENCV:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Final  rule. 

summary:  We  are  amending  the 
regulations  on  importation  of  psittacine 
birds  to  increase  from  72  hours  to  7  days 
the  period  of  time  during  which  Federal 
and  commercial  quarantine  facilities 
must  legband  or  otherwise  individually 
identify  imported  psittacine  birds.  We 
are  also  deleting  a  footnote  that 
references  a  United  States  Public  Health 
Service  "two  pet  psittacine  birds  per 
family"  import  restriction  that  was  * 
removed  by  that  agency  from  its 
regulations  in  February  1985.  These 
actions  are  necessary  both  to  clarify  the 
regulations  and  to  relieve  restrictions  by 
allowing  quarantine  facilities  enough 
time  to  satisfy  the  bird  identification 
requirement  without  incurring  extensive 
overtime  costs. 
DATE  luly  8.  1987. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  W.  H.  Ritchie.  Import-Export 
Operations  Staff,  VS,  APHIS,  USDA. 
Room  766.  Federal  Building.  6505 
Belcrest  Road,  Hyattsville.  MD  20782. 
301-436-7835. 


SUPPLEMENTARY  INFORMATION:  The 

regulations  in  9  CFR  Part  92  (referred  to 
below  an  the  regulations),  among  other 
things,  regulate  the  importation  of  birds 
into  the  United  States  in  order  to 
prevent  outbreaks  of  exotic  Newcastle 
disease,  forms  of  avian  influenza  lethal 
to  poultry,  and  other  communicable 
diseases  of  poultry. 

On  August  4. 1986,  we  published  in 
the  Federal  Register  (51  FR  27871-27872, 
Docket  No.  86-032)  a  document 
proposing  to  amend  the  regulations  by 
increasing  from  72  hours  to  7  days  the 
period  of  time  during  which  Federal  and 
commercial  quarantine  facilities  must 
legband  or  otherwise  individually 
identify  imported  psittacine  birds.  We 
also  proposed  to  delete  a  footnote 
referencing  a  United  States  Public 
Health  Service  "two  pet  psittacine  birds 
per  family"  import  restriction  removed 
by  that  agency  from  its  regulations  in 
February  1985. 

We  solicited  comments  on  the 
proposal  for  60  days,  ending  on  October 
3, 1986.  We  received  two  comments — 
one  in  support  of  the  proposal  and  one 
opposed.  We  have  carefully  considered 
all  of  the  points  raised,  and  discuss 
those  comments  that  did  not  indicate 
unqualified  support  for  our  proposal. 
Based  on  the  rationale  set  forth  in  the 
proposal  and  in  this  document,  we  are 
adopting  the  provisions  of  the  proposal 
without  change  as  a  final  rule. 

Increased  Illegal  Trade 

The  commenter  opposed  to  the 
proposal  argued  that  loosening  controls 
by  extending  the  identification  period  to 
7  days  would  increase  the  possibility  of 
illegal  trade,  since,  at  privately  operated 
commercial  bird  quarantine  facilities, 
opportunities  would  increase  for 
unscrupulous  importers  and 
biotechnicians  to  remove  or  replace 
illegally  imported  birds.  We  disagree 
with  the  comment  and  believe  that 
existing  safeguards  and  procedures  at 
privately  operated  commercial  bird 
quarantine  facilities  are  sufficient  to 
prevent  an  increase  in  illegal  trade. 

The  biotechnicians  are  employees  of 
the  Department,  not  of  privately 
operated  commercial  bird  quarantine 
faciUties.  A  biotechnician  must  be 
present  when  a  shipment  of  imported 
birds  arrives  at  a  facility.  Moreover, 
throughout  the  quarantine  period,  the 
facility  may  be  open  only  when  the 
biotechnician  is  present.  Each  time  the 
biotechnician  leaves,  the  facility  is 
locked,  official  Department  seals  are 
placed  on  the  doors,  and  the  alarm 
system  (required  by  the  regulations)  is 
activated.  These  existing  procedures 
should  prevent  removal  or  replacement 
of  imported  birds  at  privately  operated 


commercial  bird  quarantine  facilities, 
regardless  of  whether  banding  and  i 

identification  takes  place  within  72 
hours  or  within  7  days. 

Overtime  Costs 

Our  proposal  stated  our  belief  that 
quarantine  facilities  are  often  forced  to 
incur  extensive  overtime  costs  in  order 
to  satisfy  the  current  72  hour 
identification  requirement.  The 
commenf2r  opposed  to  the  proposal 
argued  that  these  extra  costs  could  be 
reduced  or  eliminated  if  biotechnicians 
at  privately  operated  commercial  bird 
quarantine  facilities  were  properly 
trained  in  usinR  identification 
techniques  and  thus  could  perform  their 
tasks  more  efficiently.  However, 
identification  tasks  are  performed  by 
privately  operated  quarantine  facility 
employees,  not  Department 
biotechnicians.  The  latter  are  on  hand 
as  observers,  not  as  participants,  to 
make  certain  that  all  required 
procedures  are  followed. 

Further,  identification  of  imported 
birds  is  a  labor-intensive  task  that  is 
almost  always  accomplished  by  banding 
the  birds  and  recording  each  band's 
individual  I.D.  number.  Banding  must  be 
done  by  two  persons — one  holding  and 
immobilizing  the  bird,  the  second 
carefully  closing  a  stainless  steel, 
numbered  band  around  the  bird's  leg 
with  pliers.  Hurrying  this  process  risks 
injury  to  the  birds. 

Our  experience  in  monitoring 
privately  operated  commercial  bird 
quarantine  facility  operations  indicates 
that  compliance  with  the  72-hour 
identification  requirement  has 
frequently  resulted  in  extensive 
overtime  costs.  Psittacine  birds  often 
arrive  at  quarantine  facilities  in  bulk 
shipments  of  hundreds  of  birds.  Thus, 
the  72-hour  identification  requirement 
may  not  provide  enough  time  for 
banding  or  otherwise  identifying  large 
shipments  of  birds,  within  normal 
working  hours,  when  the  shipments 
arrive  on  a  Thursday  or  Friday. 

Prolonged  Stress 

The  final  comment  opposing  the 
proposal  suggested  that  lengthening  the 
identification  period  may  prolong  stress 
to  certain  birds,  rather  than  reducing  it. 
However,  the  commenter  did  not  specify 
a  particular  species,  present  any  data,  or 
cite  any  research  studies. 

On  the  other  hand,  we  know  that  in 
fiscal  year  1984.  roughly  156,000 
imported  birds  died  in  transit  or  during 
the  minimum  30-day  quarantine  required 
by  the  regulations.  Our  biotechnicians  in 
the  quarantine  stations  believed  that 
these  losses  were  primarily  caused  by 


stress  resulting  from  transportation  and 
handling.  The  additional  time  provided 
by  increasing  the  identification  period 
from  72  hours  to  7  days  will  allow  newly 
imported  psittacine  birds  to  recover 
from  shipment-related  stress  before 
being  identified — which  itself  induces 
great  stress  because  the  birds  must  be 
physically  seized  and  immobilized. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  rule  in 
conformance  with  Executive  Order 
12291,  and  we  have  determined  that  it  is 
not  a  "major  rule."  Based  on  information 
compiled  by  the  Department,  we  have 
determined  that  this  rule  will  have  an 
effect  on  the  economy  of  less  than  $100 
million;  will  not  cause  a  major  increase 
in  costs  or  prices  for  consumers, 
individual  industries.  Federal,  Slate,  or 
local  government  agencies,  or 
geographic  regions;  and  will  not  cause  a 
significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability  of 
United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

Extending  the  individual  bird 
identification  period  from  72  hours  to  7 
days  will  relieve  existing  restrictions 
and  will  result  in  reduced  costs  for 
quarantine  facilities  and  more  healthful 
conditions  for  imported  birds.  Removal 
of  the  footnote  will  have  no  impact  on 
the  importation  of  birds  into  the  United 
States,  since  the  referenced  importation 
limitation  no  longer  exists. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction  Act 

This  rule  contains  no  information 
collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1986  (44  U.S.C.  3501  et 
seq.). 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to  the 
provisions  of  Executive  Order  12372, 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  (See  7  CFR  Part  3015,  Subpart 
V). 

List  of  Subjects  in  9  CFR  Part  92 

Animal  diseases,  Canada,  Imports. 
Livestock  and  livestock  products, 
Mexico.  Poultry  and  poultry  products. 
Quarantine,  TransportdUon.  Wildlife. 


PART  92— IMPORTATION  OF  CERTAIN 
ANIMALS  AND  POULTRY  AND 
CERTAIN  ANIMAL  AND  POULTRY 
PRODUCTS:  INSPECTION  AND  OTHER 
REQUIREMENTS  FOR  CERTAIN 
MEANS  OF  CONVEYANCE  AND 
SHIPPING  CONTAINERS  THEREON 

Accordingly.  9  CFR  Part  92  is 
amended  to  read  as  follows: 

1.  The  authority  citation  for  Part  92 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  1622: 19  U.S.C.  1306.  21 
U.S.C.  102-105.  111.  134a,  134b,  134c.  134d, 
134f,  and  135;  7  CFR  2.17,  2.51,  and  371.2(d). 

§92.2    [Amended] 

2.  In  §  92.2.  footnote  number  2a  and 
the  references  to  this  footnote  in 
paragraphs  (c)(1),  (c)(2)(i),  and  (c)(3)  are 
removed. 

§92.11    [Amended] 

3.  Paragraph  (e)  of  §  92.11  is  amended 
by  removing  "72  hours"  and  inserting  "7 
days". 

4.  Paragraph  (f)(3)(ii)(E)  of  §  92.11  is 
amended  by  removing  "72  hours"  and 
inserting  "7  days". 

Done  in  Washington,  DC,  this  2nd  day  of 
June,  1987. 

J.  K.  AtwelL 

Deputy  Administrator,  Veterinary  Services. 
Animal  and  Plant  Health  Inspection  Service. 
[FR  Doc.  87-12940  Filed  6-5-87;  8:45  am] 

BILLING  COOC  341&-34-V 


SMALL  BUSINESS  ADMINISTRATION 
13  CFR  Part  121 

Small  Business  Size  Standards; 
Correction 

agency:  Small  Business  Administration 
(SEA). 

ACTION:  Final  rule;  Correction. 

SUMMARY:  This  document  corrects  a 
final  rule  revising  the  SBA's  size 
standards  applicable  to  agricultural 
industries  published  September  10,  1986 
(51  FR  32197).  The  revised  size  standard 
of  S0.5  million  for  SICs  0212  to  0291 
(except  0211  and  0252)  was 
inadvertently  omitted. 
FOR  FURTHER  INFORMATION  CONTACT: 

Harvey  D.  Bronstein.  Acting  Director, 
Size  Standards  Staff,  U.S.  Small 
Business  Administration,  1441  'L'  Street, 
NW.,  Washington,  DC  20416,  (202)  653- 
6373. 

SUPPLEMENTARY  INFORMATION:  On 

September  10, 1986.  the  Small  Business 
Administration  pubhshed  a  Final 
Regulation  (51  FR  32198)  to  conform 
with  Pub.  L  99-272,  the  consolidated 
Omnibus  Budget  Reconciliation  Act. 


This  act  requires  that  the  size  standard 
for  Agricultural  Production  be  $500,000. 
Accordingly,  the  following  correction  is 
added  to  FR  Doc.  86-20286  in  the  issue 
of  September  10, 1986. 

§  121.2    [Amendedl 

The  table  at  the  end  of  §  121.2 
Standard  industrial  classification  and 
size  standards  is  amended  for  major 
Group  02 — Agricultural  Production — 
Livestock  by  striking  the  line  item  for 
0212-0291  and  substituting  the  following: 
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FnHnM 

Division  A— Aflnculture 

0212-0291 

Except  0211  and  0252  

$0S 

Dated:  May  28, 1987. 
lames  Abdnor, 

Administrator 

[FR  Doc.  87-12906  Filed  5-5-87;  8:45  am] 

BILLING  CODE  8025-01-M 


DEPARTMENT  OF  TRANSPORTATIOfI 

Federal  Aviation  Administration 

14  CFR  Part  39 

(Docket  No.  86-ANE-2;  Amdl  39-5640] 

Airworthiness  Directives;  Avco 
Lycoming  T5313B  Tuft>oshatt  Engines 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTKMi:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  which 
requires  removal  from  service  of  certain 
turbine  disks  at  lower  life  limits  than 
originally  established.  It  also  establishes 
life  limits  on  certain  rotating  turbine 
spacers  that  had  no  previous  life 
limitations.  The  AD  is  needed  to  assure 
timely  removal  from  service  of  all 
affected  components  to  prevent 
uncontained  engine  failures. 
DATES:  Effective— ]u\y  20, 1987. 

Compliance  Schedule — As  prescribed 
in  the  body  of  the  AD. 

FOB  FURTHER  INFORMATION  CONTACT: 

Chris  Gavriel,  Engine  Certification 
Branch,  ANE-141,  Engine  Certification 
Office,  Aircraft  Certification  Division, 
Federal  Aviation  Administration,  New 
England  Region,  12  New  England 
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Executive  Park.  Burlington, 
Massachusetts  01803;  telephone  (617) 

SUPPLEMENTARY  INFORMATION;  A 
proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  (FARl  to  include  a 
new  AD  requiring  reduction  of  the 
service  cyclic  life  for  the  gas  producer 
turbine  (GPT)  disk  and  for  the  power 
turbine  (PT)  second  stage  disk,  and  to 
establish  a  cyclic  life  limit  on  the  GPT 
and  PT  spacers  that  had  no  previous 
cyclic  life  limitations,  was  published  in 
the  Federal  Register  on  October  22. 1986 
(51  FR  37413). 

The  proposal  was  prompted  by 
recalculation  of  the  component's  low 
cycle  fatigue  (LCF)  life  using  improved 
analytical  procedures  and  re-evaluated 
fatigue  test  data.  This  new  analysis 
showed  that  a  reduction  of  the  service 
cyclic  life  of  the  affected  components, 
and  the  establishment  of  a  service  cyclic 
life  limitation  on  components  which 
were  not  previously  life  limited,  were 
necessary. 

Since  this  condition  is  likely  to  exist 
in  other  engines  of  the  same  type  design, 
the  AD  requires  removal  and  retirement 
from  service  of  the  affected  components 
upon  reaching  the  new  or  reduced  life 
limits. 

Interested  persons  have  been  afforded 
the  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received,  accordingly 
the  proposal  is  adopted  without  change. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  involves  approximately  313 
engines  at  an  approximate  total  cost  of 
2.5  million  dollars.  It  has  also  been 
determined  that  less  than  11  small 
entities  within  the  meaning  of  the 
Regulatory  Flexibility  Act  will  be 
affected.  Therefore,  I  certify  that  this 
action  (1)  is  not  a  "major  rule"  under 
Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26. 1979);  and  (3)  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  regulatory  docket.  A 
copy  of  it  may  be  obtained  by  contacting 
the  person  identified  under  the  caption 
"FOR  FURTHER  INFORMATION  CONTACT". 

List  of  Subjects  in  14  CFK  Part  39 

Engines,  Air  transportation.  Aircraft, 
Aviation  safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 


Administration  (FAA)  amends  Part  39  of 
the  Federal  Aviation  Regulations  (FAR) 
as  follows: 

PART  39— (AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421.  and  1423: 
49  U.S.C.  106(g)  (Revised  Pub.  L.  97-449. 
January  12. 1983):  and  14  CFR  11.89. 

§39.13    (Amended] 

2.  By  adding  to  §  39.13  the  following 
new  airworthiness  directive  (AD): 
Avco  Lycoming:  Applies  to  Avco  Lycoming 

T5313B  turboshaft  engines. 

Compliance  Is  required  as  indicated,  unless 
already  accomplished. 

To  prevent  an  uncontained  engine  failure, 
remove  gas  producer  turbine  (GPT)  and 
power  turbine  (PT)  disks  and  spacers  from 
service,  and  replace  with  serviceable  parts,  in 
accordance  with  the  following  schedules: 

(a)  GPT  disk.  Part  Number  (P/N)  1-100- 
133-01: 

(1)  Within  the  next  250  hours  in  service 
(HIS)  or  100  cycles  in  service  (CIS)  after  the 
effective  date  of  this  AD,  whichever  occurs 
first,  for  those  disks  that  have  accumulated  a 
total  service  life  in  excess  of  24,750  HIS  or 
9.900  CIS  since  new  on  the  effective  date  of 
this  AD. 

(2)  Prior  to  accumulating  25.000  HIS  or 
10.000  CIS  since  new.  whichever  occurs  first. 
for  those  disks  that  have  accumulated  a  total 
service  life  equal  to  or  less  than  24.750  HIS  or 
9.900  CIS  since  new  on  the  effective  date  of 
this  AD. 

(b)  PT  disk.  P/N  1-140-272-01: 

(1)  Within  the  next  100  HIS  or  50  CIS  after 
the  effective  date  of  this  AD.  whichever 
occurs  first,  for  those  disks  that  have 
accumulated  a  total  service  life  in  excess  of 
9.000  HIS  or  4.550  CIS  since  new  on  the 
effective  date  of  this  AD. 

(2)  Prior  to  accumulating  9.100  HIS  or  4,600 
CIS  since  new,  whichever  occurs  first,  for 
those  disks  that  have  accumulated  a  total 
service  life  equal  to  or  less  than  9.000  HIS  or 
4.550  CIS  since  new  on  the  effective  date  of 
this  AD. 

(c)  GPT  spacer.  P/N  1-100-294-03: 

(1)  Within  the  next  250  HIS  or  CIS.  after  the 
effective  date  of  this  AD.  whichever  occurs 
first,  for  those  spacers  that  have  accumulated 
a  total  service  life  in  excess  of  24.750  HIS  or 
CIS  since  new  on  the  effective  date  of  this 
AD. 

(2)  Within  the  next  12,500  HIS  or  CIS.  after 
the  effective  date  of  this  AD.  whichever 
occurs  first,  for  those  spacers  on  which  the 
total  service  life  is  not  known  on  the  effective 
date  of  this  AD. 

(3)  Prior  to  accumulating  25,000  HIS  or  CIS 
since  new,  whichever  occurs  first,  for  those 
spacers  that  have  accumulated  a  total  service 
life  equal  to  or  less  than  24.750  HIS  or  CIS 
since  new  on  the  effective  date  of  this  AD. 

(d)  PT  spacer.  P/N  1-140-169-03: 

(1)  Within  the  next  250  HIS  or  100  CIS. 
after  the  effective  date  of  this  AD.  whichever 
occurs  first,  for  those  spacers  that  have 
accumulated  a  total  service  life  in  excess  of 


24.750  HIS  or  9.900  CIS  since  new  on  the 
effective  date  of  this  AD. 

(2)  At  the  next  PT  second  stage  disk 
removal,  after  the  effective  date  of  this  AD. 
for  those  spacers  on  which  the  service  life  is 
not  known  on  the  effective  dale  of  this  AD. 

(3)  Prior  to  accumulating  25.000  HIS  or 
10,000  CIS  since  new.  whichever  occurs  first, 
for  those  spacers  that  have  accumulated  a 
total  service  life  equal  to  or  less  than  24.750 
HIS  or  9.900  CIS  since  new  on  the  effective 
date  of  this  AD. 

(e)  PT  spacer.  P/f44-140-189-04: 

(1)  Within  the  next  250  HIS  or  CIS  after  the 
effective  date  of  thi's^t).  whichever  occurs 
first,  for  those  spacers  that  have  accumulated 
a  total  service  life  in  excess  of  24,750  HIS  or 
CIS  since  new  on  the  effective  date  of  this 
AD. 

(2)  Within  the  next  12.500  HIS  or  CIS  after 
the  effective  date  of  this  AD.  whichever 
occurs  first,  for  those  spacers  on  which  the 
total  service  life  is  not  known  on  the  effective 
date  of  this  AD. 

(3)  Prior  to  accumulating  25.000  HIS  or  CIS 
since  new,  whichever  occurs  first,  for  those 
spacers  that  have  accumulated  a  total  service 
life  equal  to  or  less  than  24.750  HIS  or  CIS 
since  new  on  the  effective  date  of  this  AD. 

Note. — Avco  Lycoming  Service  Bulletin 
Number  0020.  Revision  2.  dated  January  3, 
1986.  reflects  the  new  lives  specified  in  this 
AD.  and  provides  instruction  for  computing 
and  recording  part  life. 

Aircraft  may  be  ferried  in  accordance  with 
the  provisions  of  FAR  21.197  and  21.199  to  a 
base  where  the  AD  may  t>e  accomplished. 

Upon  request,  an  equivalent  means  of 
compliance  with  the  requirements  of  this  AD 
may  be  approved  by  the  Manager.  Engine 
Certification  Office,  Aircraft  Certification 
Division,  Federal  Aviation  Administration, 
New  England  Region,  12  New  England 
Executive  Park.  Burlington,  Massachusetts 
01803. 

Upon  submission  of  substantiating  data  by 
an  owner  or  operator  through  an  FAA 
maintenance  inspector,  the  Manager.  Engine 
Certification  Office,  New  England  Region, 
may  adjust  the  compliance  times  specified  in 
this  AD. 

This  amendment  becomes  effective  on  July 
20, 1987. 

Issued  in  Burlington,  Massachusetts,  on 
lune  1,  1987. 
Robert  E.  Whittington, 
Director.  New  England  Region. 
(FR  Doc.  87-12900  Filed  6-5-87;  8:45  am] 
BILLING  CODE  4S10-13-4I 


14  CFR  Part  71 

[Airspace  Docket  No.  B7-AWP-10I 

Establishment  of  Control  Zone  and 
Transition  Area  at  Kapalua,  HI 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Final  rule. 


SUMMARY:  A  new  airport  has  been 
constructed  at  lat.  20"57'58  '  N.,  long. 
1.56°40'38"  W.,  Kapalua,  Maui.  Hawaii, 
to  ser\'e  the  West  Maui  area.  This  action 
establishes  a  control  zone  and  transition 
area  at  Kapalua,  Hawaii,  which  will 
provide  controlled  airspace  for 
instrument  flight  rules  (IFR)  arrivals  and 
departures.  A  special  instrument 
approach  procedure  has  been  approved 
for  IFR  arrivals.  Communication  lines 
and  weather  reporting  services  will  be 
provided  by  Hawaiian  Airlines.  The 
control  zone  will  be  effective  only  when 
weather  information  is  available. 
EFFECTIVE  DATE:  0901  LITC,  July  30, 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frank  T.  Torikai,  Airspace  and 
Procedures  Specialist,  Airspace  and 
Procedures  Branch,  AWP-530,  Air 
Traffic  Division,  Western  Pacific  Region, 
Federal  Aviation  Administration,  15000 
Aviation  Boulevard,  Lawndale. 
California  90260;  telephone  (213)  297- 
1648. 

SUPPLEMEKfTARY  INFORMATION: 
History 

On  April  2. 1987,  the  FAA  proposed  to 
amend  Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  71)  to  establish 
a  control  zone  and  transition  area  at 
Kapalua,  Hawaii  (52  FR  10582). 
Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Except  for  editorial 
changes,  this  amendment  is  the  same  as 
that  proposed  in  the  notice.  Section 
71.171  and  §  17.181  of  Part  71  of  the 
Federal  Aviation  Regulations  were 
republished  in  Handbook  7400.6B  dated 
January  2, 1987, 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations 
establishes  a  control  zone  and  transition 
area  at  Kapalua,  Hawaii.  The  FAA  has 
determined  that  this  regulation  only 
involves  an  established  body  of 
technical  regulations  for  which  frequent 
and  routine  amendments  are  necessary 
to  keep  them  operationally  current.  It, 
therefore:  (1)  Is  not  a  "major  rule"  under 
Executive  Order  12291;  (2)  is  nnt  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  25, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
Ko  minimal.  Sirvce  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 


substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibihty  Act, 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety,  Control  zones. 
Transition  area. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  is 
amended  as  follows: 

PART  71— (AMENDED! 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows; 

Authority:  49  U.S.C.  1348(a),  1354(a),  1510 
E.O.  10854;  49  U.S.C.  106(g)  (Revised  Pub.  L 
97-449.  January  12.  1983):  14  CFR  11.69. 

§71.171     [Amended] 

2.  Section  71.171  is  amended  as 

follows: 

Kapalua.  Hawaii  [NEW] 

Within  a  5-mile  radius  of  Kapalua 
West  Airport  (lat.  20''57'58"  N.,  long. 
156°40'38"  W.).  This  control  zone  is 
effective  during  the  specific  dates  and 
times  established  in  advance  by  a 
Notice  to  Airmen.  The  effective  dates 
and  times  will  thereafter  be 
continuously  published  in  the  Pacific 
Chart  Supplement. 

§71.181    [Amended] 

3.  Section  71.181  is  amended  as 
follows: 

Kapalua,  Hawaii  [NEW] 

That  airspace  extending  upward  from 
700  feet  above  the  surface  within  a  6.5- 
mile  radius  of  Kapalua  West  Airport 
(lat.  20°57'58"  N.,  long.  156°40'8"  W.), 

Issued  in  Los  Angeles,  California,  on  May 
28,  1987. 

James  A.  Holweger, 

Assistant  Manager.  Air  Traffic  Division. 

Western-Pacific  Region. 

|FR  Doc.  87-12895  Filed  6-5-87;  8:45  am] 

BILLING  CODE  491»-13-M 

14  CFR  Parts  71  and  73 
[Airspace  Docket  No.  87-AWP-8) 

Revocation  of  Restricted  Areas; 
Lompoc  and  Santa  Maria.  CA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  These  actions  revoke 
Restricted  Areas  R-2539A,  B,  C  and  D 
located  near  Lompoc  and  Santa  Maria, 
CA.  These  actions  are  necessary  since 
the  National  Aeronautics  and  Space 
Administration  (NASA)  has  no  plans  in 
the  near  future  to  utilize  this  airspace  for 
its  original  intended  purposes.  These 


actions  restore  for  public  use  previously 
restricted  airspace.  If  it  is  determined 
that  NASA  will  resume  their  planned 
operations  within  2  years  of  the 
effective  date  of  this  rule,  the  restricted 
areas  will  be  reestablished  to  meet 
NASA's  training  and  operational 
requirements  on  6  months  advance 
notice,  provided  no  additional 
operational  constraints  are  imposed 
upon  the  flying  public. 

EFFECTIVE  DATE:  0901  LTC.  July  30. 1987. 

FOR  FURTHER  INFORMATION  CONTACT 

Andrew  B.  Oltmanns.  Airspace  Branch 
(ATO-240).  Airspace-Rules  and 
Aeronautical  Information  Division.  Air 
Traffic  Operations  Service,  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington.  DC  20591;  telephone:  (202) 
267-9254. 

The  Rule  i 

These  amendments  to  Parts  71  and  73 
of  the  Federal  Aviation  Regulations 
revoke  Restricted  Areas  K-2533A.  B,  C 
and  D  located  near  Lompoc  and  Santa 
Maria,  CA.  These  restricted  areas  are 
also  removed  from  the  Continental 
Control  Area.  These  actions  are 
necessary  since  NASA  has  no  plans  in 
the  immediate  future  to  use  the  airspace 
for  space  shuttle  vehicle  launch, 
recovery  and  flight  training  operations. 
If  it  is  determined  that  NASA  will 
resume  their  planned  operations  within 
2  years  and  upon  6  months  advance 
notice,  the  restricted  areas  will  be 
reestablished  to  meet  NASA's  training 
and  operational  requirements  provided 
no  additional  operational  constraints 
are  imposed  upon  the  flying  public. 
Because  these  areas  will  not  be  required 
for  their  intended  purposes  for  an 
extended  period  and  because  these 
actions  would  simply  restore  the 
airspace  to  public  use,  I  find  that  notice 
and  public  procedure  under  5  U.S.C 
553(b)  are  unnecessary  because  these 
actions  are  minor  technical  amendments 
in  which  the  public  would  not  be 
particularly  interested.  Sections  71.151 
and  73.25  of  Parts  71  and  73  of  the 
Federal  Aviation  Regulations  were 
republished  in  Handbook  7400.6C  dated 
January  2, 1987, 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 


UM  I 
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regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  ttiat  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Parts  71  and 

73 

Aviation  safety,  Continental  control 
area  and  Restricted  areas. 

Adoption  of  the  Amendments 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Parts  71  and  73  of  the 
Federal  Aviation  Regulations  (14  CFR 
Parts  71  and  73)  are  amended,  as 
follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a),  1354(a),  1510; 
E.0. 10854:  49  U.S.C.  106(8)  (Revised  Pub.  L 
97-449,  January  12. 1983);  14  CFR  11.69. 

S  71.151    [Amended] 

2.  Section  71.151  is  amended  as 
follows: 

R-2539A  USAF  Space  Shuttle 

Operations,  Vandenberg  AFB.  CA 

(Removed) 
R-2539B  USAF  Space  Shuttle 

Operations.  Vandenberg  AFB.  CA 

[Removed) 
R-2539C  USAF  Space  Shuttle 

Operations,  Vandenberg  AFB,  CA 

[Removed) 
R-2539D  USAF  Space  Shuttle 

Operations,  Vandenberg  AFB.  CA 

[Removed] 

PART73— {AMENDEDl 

3.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  134e(a).  1354(a).  1510, 
1522,  E.0. 10854:  49  U.S.C  106{s)  (Revised 
Pub.  L  97-449.  January  12. 1963);  14  CVR 
11.69 

§  73.25    (Amended] 

4.  Section  73.25  is  amended  as  follows: 
R-2539A  USAF  Space  Shuttle 

Operations,  Vandenberg  AFB,  CA 

[Removed] 
R-2539B  USAF  Space  Shuttle 

Operations,  Vandenberg  AFB.  CA 

[Removed] 
R-2539C  USAF  Space  Shuttle 

Operations.  Vandenberg  AFB,  CA 

[Removed] 
R-2539D  USAF  Space  Shuttle 

Operations.  Vandenberg  AFB,  CA 

[Removed] 


Issued  in  Washington,  DC.  on  May  2B.  1987. 
Daniel  f .  Pstecson. 

Manager.  Airspace-Rules  and  Aeronautical 
Information  Division. 

[FR  Doc.  87-12897  Filed  6-&-87;  8>45  am] 

BILLINQ  COOE  4«10-13-H 

14  CFR  Part  97 

(Docket  No-  25288;  Amdt  No    13481 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  establishes. 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of 
changes  occurring  in  the  National 
Airspace  System,  such  as  the 
commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  under  instrument  flight  rules 
at  the  affected  airports. 
DATES:  Effective:  An  effective  date  for 
each  SIAP  is  specified  in  the 
amendatory  provisions. 

Incorporation  by  Reference:  Approved 
by  the  Director  of  the  Federal  Register 
on  December  31. 1980.  and  reapproved 
as  of  January  1, 1982. 
ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington.  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Field  Office 
which  originated  the  SIAP. 

For  Purchase — 
Individual  SIAP  copies  may  be 
obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
430),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW.. 
Washington.  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — 
Copies  of  all  SIAPs,  mailed  once 
every  2  weeks,  are  for  sale  by  the 


Superintendent  of  Documents,  U.S. 
Govemnienl  Printing  Office. 
Washington.  DC  20402. 

FOR  FURTHER  INFORMATK>N  CONTACT: 

Uonaiti  K.  Funai,  Flight  Procedures 
Standards  Branch  (AFS-230).  Air 
Transportation  Division,  Office  of  Flight 
Standards.  Federal  Aviation 
Administration.  iUtO  Independence 
Avenue.  SW.,  Washington.  DC  20591: 
telephone  (202)  42^-8277, 

SUPPt-EMEfffARY  INF0RWAT10M:  This 

amendment  to  Part  97  of  the  Federal 
Aviation  RegulaHons  (14  CFR  Part  97) 
prescribes  new.  amended,  suspended,  or 
revoked  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  of  eacli  SIAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a),  1  CFR  Part  51,  and  §  97.20 
of  the  Federa)  Aviation  Regulations 
(FARs).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3,  8260-^, 
and  8260-5.  Materials  incorporated  by 
reference  are  available  for  examination 
or  purchase  as  stated  above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs.  but  rejer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
document  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

This  amendment  to  Part  97  is  effective 
on  the  date  of  publication  and  contains 
separate  SIAPs  which  have  compliance 
dates  stated  as  effective  dates  based  on 
related  changes  in  the  National 
Airspace  System  or  the  application  of 
new  or  revised  criteria.  Some  SIAP 
amendments  may  have  been  previously 
issued  by  the  FAA  in  a  National  Flight 
Data  Center  (FDC)  Notice  to  Airmen 
(NOT AM)  as  an  emergency  action  of 
immediate  flight  safety  relating  directly 
to  published  aeronautical  charts.  The 
circumstances  which  created  the  need 
for  some  SIAP  "amendments  may  require 
making  them  effective  in  less  than  30 
days.  For  the  remaining  SIAPs.  an 


effective  date  at  least  30  days  after 
publication  is  provided. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Approach 
Procedures  (TCRPs).  In  developing  these 
SIAPs,  the  TERPS  criteria  were  applied 
to  the  conditions  existing  or  anticipated 
at  the  affected  airports.  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
is  unnecessary,  impracticable,  and 
contrary  to  the  public  interest  and, 
where  applicable,  that  good  cause  exists 
for  making  some  SIAPs  effective  in  less 
than  30  days. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  28. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Approaches,  Standard  Instrument. 
Incorporation  by  reference. 

Issued  In  Washington,  DC  on  May  29, 1987. 
William  T.  Bremian, 
A  cting  Director  of  Flight  Standards. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  97)  is 
amended  by  establishing,  amending, 
suspending,  or  revoking  Standard 
Instrument  Approach  Procedures, 
effective  at  0901  G.M.T.  on  the  dates 
specified,  as  follows: 

PART  97— (AMENDED) 

1.  The  authority  citation  for  Part  97 
continues  to  read  as  follows: 

Autliority:  49  U.S.C.  1348,  1354(a).  1421.  and 
1510;  49  U.S.C.  106(j?)  (revised.  Pub.  L  97-M9. 
JHnuary  12. 1983;  and  14  CFR  11.49(b)(2)). 

§?  97.23.  97.25.  97.27,  97.29,  97.31.  97.33  and 
97.35    (Amended  I 

By  amending:  §  97.23  VOR,  VOR/ 
DME,  VOR  or  TACAN,  and  VOR/DME 
or  TACAN:  §  97.25  LOG,  LOC/DME, 
LDA,  IDA/DME,  SDF,  SDF/DME; 


§  97.27  NDB,  NDB/DME;  §  97.29  ILS, 
ILS/DME  ISMLS.  MLS.  MLS/DME. 
MLS/RNAV;  §  97.31  RADAR  SIAPs; 
§  97.33  RNAV  SIAPs:  and  §  97.35 
COPTER  SIAPs.  identified  as  follows: 

.  .  .  Effective  July  30.  1987 

Gustavus,  AK— Gustavus,  VOR/DME-B, 

Amdt.  3 
Yakutat,  AK— Yakutat,  LOC/DME  BC 

RWY29,  Amdt.  1 
Athens,  GA— Athens  Muni,  RNAV  RWY 

9,  Amdt.  1 
Athens,  GA— Athens  Muni.  RNAV  RWY 

20,  Amdt.  2 
Kahului,  HI— Kahului.  VOR/DME  or 

TACAN-A,  Amdt.  6 
Kahului,  HI— Kahului.  VOR  or  TACAN 

RWY  2,  Amdt.  7 
Kahului,  HI— Kahului.  VOR  RWY  20, 

Amdt.  10 
Kahului,  HI  Kahului.  VOR/DME  or 

TACAN.  RWY  20,  Amdt.  6 
Kahului,  HI  Kahului,  LOC/DME  (BC) 

RWY  20,  Amdt.  10 
Kahului.  HI— Kahului,  NDB  RWY  20, 

Amdt.  7 
Kahului.  HI— Kahului.  ILS  RWY  2. 

Amdt.  19 
Sheridan,  IN— Sheridan.  VOR/DME-A. 

Amdt.  5 
Burlington,  lA — Burlington  Muni,  VOR/ 

DME  RWY  12,  Amdt.  3 
BuHington,  lA — Burlington  Muni,  VOR 

RWY  30,  Amdt.  10 
BuHington,  lA — Burlington  Muni,  NDB 

RWY  36,  Amdt.  7 
Burlington,  lA— Burlington  Muni,  ILS 

RWY  36,  Amdt.  7 
Chatham,  MA— Chatham  Muni,  VOR-A, 

Amdt.  9 
I  fyannis,  MA — Barnstable  Muni- 

Boardman/Polando  Field,  VOR  RWY 

6,  Amdt.  1 
I.akeville,  MN— Airlake.  RNAV  RWY  29. 

Amdt.  2  Cancelled 
Mankato,  MN— Mankato  Muni,  LOC 

RWY  33,  Amdt.  2 
Minneapolis,  MN — Flying  Cloud,  VOR 

RWY  9R,  Amdt.  5 
Minneapolis,  MN  Flying  Cloud.  VOR 

RWY  36,  Amdi.  10 
Minneapolis,  MN— Flying  Cloud,  LOC 

RWY  9R,  Amdt.  1 
Minneapolis,  MN — Minneapolis-St.  Paul 

Intl/Wold-Chamberiain/,  LOC  BC 

RWY  IIL,  Amdt,  7 
Minneapolis.  M.N — Minneapolis-St.  Paul 

Intl/Wold-ChambeHain/,  NDB  RWY 

4,  Amdt.  16 
Minneapolis,  MN  Minneapolis-St.  Paul 

Intl/Wold-ChambeHain/.  NDB  RWY 

29L.  Amdt.  22 
Minneapolis,  MN — Minneapolis-St.  Paul 

Intl/Wold-ChambeHain/.  NDB  RWY 

29R,  Amdt.  10 
Minneapolis,  MN — Minneapolis-St.  Paul 

Intl/Wold-ChambeHain/,  ILS  RWY  4, 

Amdt.  22 


Minneapolis,  MN — Minneapolis-St.  Paul 

Intl/Wold-ChambeHain/.  ILS  RWY 

IIR,  Amdt.  3 
Minneapolis,  MN — Minneapolis-St.  Paul 

Intl/Wold-Chamberlain/,  ILS  RWY  22. 

Amdt.  3  I 

Minneapolis.  MN  Minneapolis-St.  Paul 

Intl/Wold-ChambeHain/.  ILS  RWY 

29L.  Amdt.  39 
Minneapolis,  MN — Minneapolis-St.  Paul 

Intl/Wold-Chamberlain/,  RADAR-1. 

Amdt.  29  I 

Kansas  City.  MO — Kansas  City 

Downtown,  ILS  RWY  19,  Amdt.  20 
Lancaster,  OH— Fairfield  County,  RNAV 

RWY  10.  Amdt.  7 
Indiana.  PA — Indiana  County/Jimmy 

Stewart  Fid/.  LOC-B,  Amdt.  2 
Indiana,  PA — Indiana  County/Jimmy 

Stewart  Fid/,  NDB-A,  Amdt.  5 
Aiken,  SC— Aiken  Muni.  NDB  RWY  24, 

Amdt.  7 
Graham.  TX— Graham  Muni.  NDB  RWY 

17.  Amdt.  2.  Cancelled 

.  .  .  Effective  July  2, 1987     I 

Santa  Ana,  CA — John  Wayne  Airport- 
Orange  County,  NT)B  RWY  IL,  Orig. 

Santa  Ana,  CA — John  Wayne  Airport- 
Orange  County,  NDB  RWY  19R,  Orig. 

McCook  NE— McCook  Muni,  VOR  RWY 
12,  Amdt.  9 

McCook  NE— McCook  Muni.  VOR  RWY 
21,  Amdt.  2 

McCook  NE— McCook  Muni,  VOR  RWY 
30,  Amdt.  8 

McCook  NE— McCook  Muni.  VOR/DME 
RWY  30,  Amdt,  1,  Cancelled 

McCook  NE— McCook  Muni.  RNAV 
RWY  12.  Amdt.  3,  Cancelled 

.  .  .  Effective  June  4. 1987 

Detroit,  MI — Detroit  Metropolitan 
Wayne  County.  RADAR-1.  Amdt.  18 

.  .  .  Effective  May  28, 1987 

Walla  Walla,  WA— Walla  Walla  City 
County,  ILS  RWY  20,  Amdt.  8 

.  .  .  Effective  May  20, 1987 

Waxhaw,  NC— Jaars-Townsend,  RNAV 
RWY  4,  Amdt.  2 

.  .  ,  Effective  May  8, 1987 

Okolona,  .MS — Okolona  Muni-Richard 
Stovall  Field.  VOR-DME  RWY  18. 
Amdt.  3 

[FR  Doc.  87-12898  Filed  6-5-87:  8:45  am] 
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UCFRPart  159 

I  Docket  No.  25123;  Amdt.  No.  159-301 

Carriage  of  Weapons  and  Other 
Dangerous  Objects  at  Washington 
National  Airport  and  Washington 
Dulles  International  Airport,  Restricted 
Arecs 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule;  clarincation. 

summary:  This  fianl  rule  clarifies  the 
rule  governing  the  carriage  of  weapons 
and  other  dangerous  objects  on 
Washington  National  Airport  and 
Washington  Dulles  International 
Airport.  It  also  clariRes  the  rule 
governing  restricted  areas  on  the 
Airports.  The  revisions  are  intended  to 
make  the  rules  more  closely  conform  to 
Federal  Aviation  Regulations  governing 
aviation  security.  They  are  necessary  to 
preserve  airport  security,  as  well  as  to 
make  it  easier  for  the  traveling  public  to 
comply  with  the  airports"  rules  without 
compromising  airport  security. 
date:  Effective  date  of  this  amendment 
is  liinp  r>.  19B7. 

FOR  FURTHER  INFORMATION  CONTACT: 

Edward  S.  Faggen.  or  ]ana  M.  Phillips, 
Legal  Counsel,  AMA-7,  Hanger  9. 
Washington  National  Airport, 
Washington,  DC  20001.  Telephone:  (703) 
557-8123. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  November  13. 1986,  FAA 
requested  comments  on  a  proposal  to 
change  the  regulation  governing  the 
carriage  of  weapons  at  the  Metropolitan 
Washington  Airports  (Notice  86-18,  51 
FR  41290;  November  13. 1986).  All 
interested  persons  were  given  an 
opportunity  to  participate  in  the 
rulemaking  and  consideration  has  been 
given  to  all  of  the  matters  presented  by 
the  commenters. 

Washington  National  Airport  and 
Washington  Dulles  International  Airport 
(the  "airports")  are  owned  and  presently 
operated  by  the  Federal  Government. 
The  Secretary  of  Transportation  has 
control  over  and  responsibility  for  the 
care,  operation,  maintenance,  and 
protection  of  the  airports,  and  has  the 
authority  to  promulgate  rules  and 
regulations  necessary  for  this  purpose. 
This  authority  has  been  delegated  to  the 
Administrator  of  the  Federal  Aviation 
Administration. 

On  October  18, 1988.  the  Metropolitan 
Washington  Airports  Act  of  1986.  Title 
VI  of  Pub.  L.  99-591  ("the  Act ')  was 
enacted.  The  Act  authorized  the  long- 
term  lease  of  the  Airports  from  the 


Government  to  a  regional  authority,  the 
Metropolitan  Washington  Airports 
Authority.  The  Act  provides  that  the 
regulations  of  the  FAA  shall  become  the 
regulations  of  the  new  Airports 
Authority  when  the  transfer  is  effective. 
The  Authority  may  amend  these  rules 
and  adopt  new  ones.  The  FAA  has 
concluded  that  the  existing  airport  rule 
on  the  carriage  of  weapons  should  not 
be  continued  for  the  reasons  stated 
herein  and  that  it  is,  therefore, 
appropriate  to  complete  the  instant 
rulemaking  despite  the  impending 
transfer  of  the  airports.  The  final  rule  as 
adopted  by  FAA  will  transfer  to  the  new 
Authority  when  its  lease  becomes 
effective  on  or  about  June  7. 1987. 

The  existing  FAA  regulation  for 
National  and  Dulles  Airports,  14  CFR 
159.79(a),  prohibits  any  person,  except  a 
Peace  Officer,  an  authorized  post  office. 
Airport,  or  air  carrier  employee,  or  a 
member  of  an  Armed  Force  on  official 
duty,  from  carrying  any  weapon, 
explosive  or  inflammable  material  on  or 
about  his  person,  openly  or  concealed, 
on  the  airports  without  the  written 
permission  of  the  airport  manager.  This 
regulation  was  designed  to  assist  airport 
law  enforcement  and  security  efforts  by 
maintaining  tight  control  over  the 
presence  of  weapons  and  other 
dangerous  objects  on  the  airports. 

The  existing  regulation  has  created 
confusion  among  persons  who  are 
carrying  weapons  on  the  airport  for  the 
lawful  purpose  of  checking  these 
weapons  with  their  baggage  or  who  are 
carrying  them  after  retrieving  them  from 
lawfully  checked  baggage.  The  Federal 
Aviation  Regulations  (FARs)  in  14  Cre 
Parts  107  and  108.  which  are  generally 
applicable  to  all  air  carrier  airports, 
forbid  the  carriage  of  weapons  on  or 
about  an  individual's  person  or 
accessible  property  when  that  person 
enters  the  sterile  area  of  an  airport 
(5  107.21).  the  area  behind  the  security 
screening  point.  The  regulations, 
however,  to  allow  air  carriers  to  develop 
their  own  rules  permitting  passengers  to 
ship  unloaded  weapons  aboard  the 
aircraft.  Among  other  requirements,  the 
weapons  must  be  carried  in  a  container 
deemed  by  the  carrier  to  be  appropriate 
for  air  transportation  and  the  weapons 
must  be  placed  in  an  area  of  the  aircraft 
that  is  inaccessible  to  passengers 
(§  108.11(d)).  Many  passengers,  although 
aware  of  these  generally  applicable 
security  regulations,  are  unaware  that 
under  the  particular  regulation  at 
National  and  Dulles  Airports  they  may 
be  prosecuted  if  they  fail  to  have  the 
airport  manager's  permission  to  carry 
weapons  onto  the  airport,  even  weapons 
securely  packed  in  baggage,  for  the 
purpose  of  checking  them  in  an 


inaccessible  part  of  the  aircraft.  The 
FAA  therefore,  has  determined  that  the 
existing  airport  regulation  needs  to  be 
clarified. 

This  amendment  will  pemit  persons  to 
bring  weapons  onto  these  airports 
without  prior  permission  of  the  manager, 
but  only  if  the  weapons  are  unloaded  or 
deactivated  to  the  extent  possible,  and 
are  packed  in  a  secure  container  for 
shipment.  Persons  carrying  weapons 
properly  prepared  for  air  ti-ansportation 
do  not  pose  a  threat  to  the  security  of 
the  airport  because  their  weapons  are 
unloaded  and  carried  in  containers 
which  arc  suitable  for  air  transportion. 
This  rule  will  control  the  presence  of 
weapons  on  the  airports,  but  wilfnot 
unduly  interfere  with  the  legitimate 
shipment  of  weapons  or  law 
enforcement.  Further,  once  a  person, 
other  than  law  enforcement  officers  and 
certain  other  persons  specifically 
authorized  under  the  final  rule,  reaches 
a  security  screening  point  or  enters  a 
sterile  area,  however,  there  is  no 
legitimate  reason  to  carry  a  weapon. 
Therefore,  with  limited  exceptions,  all 
persons  will  be  prohibited  by  the 
airport's  regulation  as  well  as  generally 
applicable  Federal  Aviation  Regulations 
from  carrj'ing  even  unloaded,  securely 
packaged  weapons  when  an  inspection 
has  begun  before  entering  a  sterile  area 
or  while  in  a  sterile  area  of  the  airport. 
The  adopted  regulation  applies  to  both 
unconcealed  and  concealed  weapons. 

Comments 

Four  comments  were  received  from 
the  Airline  Pilots  Association  (ALPA), 
the  National  Rifle  Association  (NRA), 
the  Department  of  the  Army  and  Air 
Atlanta.  ALPA  and  the  NRA  generally 
supported  the  proposed  rule  while  the 
Department  of  the.  Army  and  Air  Atlanta 
limited  their  comments  to  specific 
portions  of  the  proposal. 

Paragraph  (a)(1)  of  the  Proposed  Rule. 
One  commenter  suggested  that  the  word 
"about"  in  paragraph  (a)(1)  of  the 
proposed  rule  be  defined  to  mean 
"readily  accessible  for  immediate  use." 
The  FAA  believes  that  this  portion  of 
the  rule  is  sufficiently  clear  as  written 
and  that  adding  such  a  definition  could 
create  confusion  concerning  the  scope  of 
the  phrase  "accessible  for  immediate 
use."  The  FAA  considers  a  weapon  to 
be  carried  on  or  "about "  his  or  her 
person  or  accessible  property  if  it  is 
carried  on  the  body  or  within  or  on 
luggage,  handbags,  carry-on  baggage  or 
any  other  property  from  which  the 
person  may  retrieve  the  weapon. 

It  was  also  suggested  that  the 
proposed  regulation  should  read  "on  or 
about  his  or  her  person  or  within  his  or 


her  accessible  property."  The  rewording 
suggested  in  the  comment  would  cause 
enforcement  difficulties,  particularly  if  a 
person  were  carrying  a  weapon  on  the 
outside  of  his  accessible  property.  The 
FAA  believes  that  this  portion  of  the 
proposed  rule  is  sufficiently  clear  as 
written.  The  phrase  "on  or  about  his  or 
her  person  or  accessible  property" 
encompasses  weapons  carried  within 
luggage,  carry-on  baggage  or  any  other 
accessible  property. 

A  comment  concerning  paragraph 
(a)(l)(i)  suggested  that  the  word 
"deactivated"  creates  confusion 
because  some  of  the  weapons  listed, 
such  as  a  black  jack  and  metal  knuckles, 
cannot  be  deactivated.  This  paragraph  is 
sufficiently  clear  as  written  because  it 
states  that  if  the  weapon  is  not  a 
firearm,  it  must  be  deactivated  "to  the 
extent  possible."  The  rule  clearly  does 
not  require  deactivation  where  it  is  not 
possible  to  do  so. 

Another  comment  suggested  that  the 
term  "pellet  pistol  or  rifie"  be  inserted 
after  the  word  "firearm"  in  paragraph 
(a)(l)(i).  This  is  appropriate  because 
pellet  pistols  or  rifies,  while  not 
technically  firearms,  are  capable  of 
being  loaded  and  unloaded.  This 
suggestion  has  been  incorporated  info 
the  final  rule. 

Paragraphs  (a)(2)  and  (a)(3).  One 
commenter  suggested  that  the  terms 
"explosive"  and  "incendiary"  are  too 
vague  and  that  the  phrase  "bomb  or 
similar  explosive  or  incendiary  device" 
be  used  instead.  The  FAA  agrees  that 
the  phrase  "incendiary  "  is  too  broad  for 
airport-wide  application  and  has 
included  the  suggested  phrase  in  the 
final  rule. 

Paragraph  (c).  The  comments  received 
on  the  definition  of  the  term  "weapon" 
used  in  the  proposed  rule  objected  to  the 
use  of  the  word  "knife"  as  being  too 
broad,  because  it  could  apply  to  dinner 
knives  and  small  pocket  knives.  The 
comments  point  out  that  most  state  laws 
define  weapons  as  including 
switchblade  knives,  daggers,  razors, 
stilettos,  or  knives  with  blades  longer 
than  three  inches.  The  FAA  has 
modified  the  final  rule  for  airport 
purposes  to  enumerate  the  types  of 
knives  prohibited  by  the  regulation. 

The  comments  also  suggested  deleting 
pellet  guns  and  bows  and  arrows  from 
the  rule  because  these  articles  may  be 
innocently  carried  by  young  travelers  or 
other  persons  on  the  airports.  The  FAA 
concludes  that  it  is  necessary  to  include 
these  within  the  scope  of  the  rule 
because  these  articles  are  dangerous 
weapons  that  may  infiict  serious  bodily 
harm,  even  if  carried  by  "innocent" 
persons.  The  rule  does  not  apply  to  toy 


guns  and  other  toys  that  resemble 
weapons. 

One  commenter  also  suggested  that 
the  phrase  "includes,  but  is  not  limited 
to"  be  replaced  with  "or  any  weapon  of 
like  kind."  The  FAA  agrees  that  the 
suggested  phrase  is  clearer  and  gives 
better  notice  of  what  may  be  prohibited 
under  the  rule. 

One  commenter  suggested  that  a 
"sling  shot"  is  not  a  weapon  and  that 
the  correct  term  for  the  weapon  is  "slung 
shot."  However,  sling  shots  can  inflict 
serious  bodily  harm.  Therefore,  they  are 
considered  dangerous  weapons  under 
this  rule.  A  "slung  shot"  appears  to  be  a 
different  type  of  dangerous  weapon.  In 
order  to  be  as  comprehensive  as 
possible,  the  FAA  has  included  both 
types  of  weapons  in  the  final  rule. 

Paragraph  (d).  The  Department  of  the 
Army  has  requested  that  the  rule 
specifically  state  that  members  of  the 
Armed  Forces  on  official  duty  may  carry 
weapons  on  the  airports.  It 
acknowledges  that  the  rule's  reference 
to  14  CFR  108.11  permits  an  "official  or 
employee  of  the  United  States  *  *  *  to 
carry  weapons  on  the  airport  if  the 
person  is  authorized  by  his  or  her 
agency  to  have  the  weapon."  but  says 
that  laymen  would  not  consider  military 
personnel  to  be  employees  of  the  United 
States.  The  FAA  disagrees.  Airport 
police  officers  are  aware  that  military 
personnel  are  employees  or  officials  of 
the  United  States  and  will  be  advised 
that  such  personnel  may  carry  weapons 
on  the  airports  if  authorized  to  do  so  by 
the  agency  employing  them  and  if  they 
possess  authorizing  credentials  bearing 
a  full  face  picture  of  themselves,  their 
signature,  and  the  signature  of  the 
authorizing  official  or  the  official  seal  of 
the  authorizing  organization.  A  badge, 
shield  or  similar  device  will  not  be 
acceptable  as  the  sole  means  of 
identification. 

Another  comment  concerning  this 
paragraph  criticizes  the  regulation  for 
eliminating  authorized  air  carrier 
employees  and  Post  Office  employees 
from  carrying  any  kind  of  personal 
protection  equipment  when 
apprehending  thieves,  drunks  or  addicts 
on  the  airport  property.  The  FAA  notes 
that  the  final  rule  does  not  change  the 
existing  situation  with  respect  to  air 
carrier  personnel  or  Post  Office 
employees.  It  is  not  necessary  to  add 
language  to  the  rule  permitting  Post 
Office  employees  or  authorized  air 
carrier  employees  to  carry  weapons  on 
the  airports.  Post  Office  personnel 
authorized  by  the  United  States  Postal 
Service  to  carry  weapons  are  considered 
officials  of  the  United  States  and  may, 
therefore,  carry  weapons  on  the  airport 
subject  to  the  conditions  of  14  CFR 


108.11.  Moreover,  under  §  108.11.  air 
carriers  may  authorize  certain 
employees  to  carry  weapons. 

Paragraph  (e).  One  comment 
suggested  that  the  definition  of 
"unloaded"  be  expanded  to  state  that,  in 
the  case  of  a  pellet  pistol  or  rifle, 
"unloaded"  means  that  it  contains  no 
pellet  in  the  chamber  with  compressed 
gas  or  compressed  and  latched  spring. 
This  has  been  incorporated  into  the 
amendment  in  order  to  make  this 
paragraph  consistent  with  the 
modifications  made  to  paragraph 
(a)(l)(i).  J 

Clarification  of  "Restricted  Area" 

Existing  14  CFR  159.89(a)  prohibits 
persons  from  entering  any  restricted 
area  on  the  airport  that  is  posted  as 
closed  to  the  public  unless  otherwise 
authorized  by  the  airport  manager.  The 
term  "restricted  are"  is  not  defined  in 
Part  159.  "Restricted  area  "  in  the 
Federal  Aviation  Regulations  generally 
refers  to  airspace  restrictions.  See  14 
CFR  1.1.  The  FAA  therefore  finds  it 
necessary  to  state  the  definition  of  the 
term  "restricted  area"  that  is  applicable 
to  §  159.89.  This  amendment  is 
consistent  with  the  FAA's  longstanding 
practice  on  the  airports  and  it  is  not 
considered  to  be  a  substantive  addition 
to  the  rule.  This  amendment  clarifies  14 
CFR  159.89,  and.  therefore,  notice  and 
public  procedure  on  this  amendment  are 
unnecessary.  Publication  for  prior 
comment  would  not  reasonably  be 
expected  to  result  in  the  receipt  of  useful 
information  on  this  minor  change. 

Regulatory  Evaluation 

The  final  rule  is  not  expected  to  have 
any  significant  impact  because  it  will 
not  impose  any  significant  additional 
requirements  on  persons  carrying 
dangerous  objects  on  the  airports  and 
will  not  require  any  significant  changes 
in  the  airports'  security  enforcement 
procedures  or  restricted  area 
procedures.  A  minimal  economic  benefit 
would  accure  to  those  who  previously 
would  have  sought  written  permission  to 
legitimately  carry  weapons  on  the 
airports.  The  rule  is  not  expected  to 
affect  most  passengers  and  other 
persons  on  the  airports  who  do  not  have 
a  reason  to  bring  a  weapon  onto  the 
airport.  For  this  reason,  it  has  been 
determined  that  the  expected  economic 
impact  of  this  amendment  is  so  minimal 
that  a  full  Regulatory  Evaluation  is  not 
warranted. 

The  various  regulations  in  the  final 
rule  will  have  no  impact  on  trade 
opportunites  for  both  U.S.  firms  doing 
business  overseas  and  foreign  firms 
doing  business  in  the  U.S. 
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The  Regulatory  Flexibility  Act  of  1980 
(RFA)  was  enacted  by  Congress  to 
ensure,  among  other  things,  that  small 
entities  are  not  disproportionately 
affected  by  government  regulations.  The 
final  rule  will  have  only  a  minimal  cost 
impact  on  affected  persons.  Therefore, 
the  FAA  has  determined  that,  under  the 
criteria  of  the  RFA,  the  final  rule  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Conclusions 

The  final  rule  is  not  expected  to 
impose  any  significant  economic  impact 
because  it  will  not  impose  significant 
additional  requirements  on  persons 
complying  with  the  rules  and  will  not 
impose  any  major  changes  in  the 
activities  it  addresses.  Therefore,  the 
FAA  has  determined  that  this  proposed 
amendment  involves  a  regulation  which 
is  not  major  under  Executive  Order 
12291  or  significant  under  DOT 
Regulatory  Policies  and  Procedures.  (44 
FR  1034;  February  26.  1979).  For  the 
same  reasons,  it  is  certified  that  this 
amendment  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small 
entities.  Because  the  cost  of  this 
amendment  is  so  minimal  it  does  not 
warrant  a  full  regulatory  evaluation. 

Reason  for  Immediate  Adoption 

Tha  Administrative  Procedure  Act 
allows  a  rule  to  be  made  effective 
immediately  for  good  cause.  The 
Metropolitan  Washington  Airports  Act 
of  1986  requires  the  authority  to  adopt 
the  Airports'  regulations  upon  the  date 
of  transfer  of  the  Airports  to  the 
Authority  (June  7, 1987).  Because  these 
modifications  to  the  existing  Airports' 
weapons  regulation  are  necessary  to 
eliminate  confusion  and  enhance  the 
enforceability  of  the  regulation,  and 
because  this  regulation  must  be  made 
effective  prior  to  June  7. 1987,  in  order  to 
be  adopted  by  the  Authority,  good  cause 
exists  for  making  this  regulation 
effective  in  less  than  30  days. 

List  of  Subjects  in  14  CFR  Fart  159 

Weapons. 

The  Amendment 

Accordingly,  Part  159  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  159) 
is  amended  as  follows: 

PART  159— (AMENDED) 

1.  By  revismg  the  authority  citation  for 
Part  159  to  read  as  follows: 

Authority:  49  U.S.C.  2402.  2404,  2424  and 
2428. 

2.  By  revising  §  159.79  of  this  chapter 
of  the  Code  of  Federal  Regulations  to 
read  as  follows: 


§  159.79     Weapons,  explosive*  ind 
incendiartes. 

(a)  Except  as  provided  in  paragraph 
(d)  of  this  section,  no  person  may — 

(1)  Carry  on  the  airport  any  deadly  or 
dangerous  weapon,  concealed  on 
unconcealed,  on  or  about  his  or  her 
person  or  accessible  property  on  the 
airport  unless  the  weapon — 

(i)  If  a  firearm,  or  a  pellet  pistol  or 
pellet  rifle,  is  unloaded  or.  if  another 
type  or  weapon,  is  deactivated  to  the 
extent  possible;  and 

(ii)  Is  packaged  for  shipment  in  a 
container  that  is  locked  or  otherwise 
secure; 

(2)  Carry  any  bomb  or  similar 
explosive  or  incendiary  device, 
concealed  or  unconcealed,  on  or  about 
his  or  her  person  or  accessible  property 
on  the  airport;  or 

(3)  Carry  any  bomb,  or  similar 
explosive  or  incendiary  device,  or 
deadly  or  dangerous  weapon  on  or 
about  his  or  her  person  or  accessible 
property — 

(i)  When  performance  has  begun  of 
the  inspection  of  the  individual's  person 
or  accessible  property  before  entering 
the  sterile  area:  or 

(ii)  When  entering  or  in  a  sterile  area. 

(b)  No  person  may  furnish,  give,  sell, 
or  trade  a  weapon  on  the  airport. 

(c)  For  the  purposes  of  this  section,  a 
weapon  includes  a  firearm,  pellet  pistol 
or  rifle,  dagger,  razor,  stiletto,  knife  with 
a  blade  longer  than  three  inches, 
blackjack,  bow  and  arrow,  sling  shot, 
slung  shot,  metal  knuckles,  or  any  object 
of  a  like  kind. 

(d)  Paragraph  (a)  of  this  section  does 
not  apply  to  Special  Agents  and  Security 
Officers  of  the  Department  of 
Transportation,  persons  authorized  to 
carry  a  weapon  aboard  an  aircraft  as 
described  in  5§  107.21. 108.11  and  129.27 
of  this  chapter  of  the  Code  of  Federal 
Regulations  or  to  a  law  enforcement 
officer  on  official  duty.  Paragraph  (a)(1) 
of  this  section  does  not  apply  to  any 
person  who  has  received  the  written 
permission  of  the  airport  manager  to 
carry  a  weapon  on  the  airport. 
Paragraph  (a)(2)  of  this  section  does  not 
apply  to  any  person  who  has  received 
the  written  permission  of  the  airport 
manager  to  carry  an  explosive  or 
incendiary  device  on  the  airport. 

(e)  For  the  purpose  of  this  section, 
"unloaded"  means  the  firearm  has  no 
live  round  of  ammunition,  cartridge, 
detonator  or  powder  in  the  chamber  or 
in  a  clip,  magazine  or  cylinder  inserted 
in  it,  or,  in  the  case  of  a  pellet  pistol  or 
rifle,  contains  no  pellet  in  the  chamber 
with  compressed  gas  or  compressed  and 
latched  spring. 


(f)  For  the  purpose  of  this  section, 
"sterile  area"  means  "sterile  area"  as 
defined  in  {  107.1  of  this  chapter. 

3.  By  amending  S  159.89  by  revising 
paragraph  (a)  and  adding  new 
paragraph  (c)  to  read  as  follows: 

§  159.89    Restricted  areas. 

(a)  Except  as  otherwise  provided  in 
this  part,  no  person,  may,  without  the 
written  permission  of  the  airport 
manager,  enter  any  restricted  area  on 
the  airport. 
•        •        •        *        * 

(c)  "Restricted  area"  under  this 
section  means  an  area  of  the  airport 
where  entry  is  prohibited  or  limited  to 
certain  persons  by  means  of  a  barrier,  a 
sign,  or  a  verbal  statement  of  an  airport 
security  agent,  operations  officer,  or  law 
enforcement  officer. 

Issued  in  Washington.  DC.  on  May  29, 1987. 
Donald  D.  Engen, 

Administrator. 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

15  CFR  Part  379 
[Docket  No.  70468-7068] 

Export  of  Software  "Fixes"  Under 
General  License  GTDR;  Interim  Rule 
Witt!  Request  for  Comments 

agency:  Export  Administration, 

International  Trade  Administration, 

Commerce. 

action:  Interim  rule  with  request  for 

comments. 

SUMMARY:  This  rule  amends  the  Export 
Administration  Regulations  to  make  it 
easier  for  exporters  to  ship  "fixes  "  for 
software  previously  exported  under  an 
individual  validated  license.  "Fixes"  are 
software  updates  that  are  intended  for 
and  are  limited  to  correction  of  errors, 
are  exported  to  the  same  consignee,  and 
do  not  enhance  the  functional 
capabilities  of  the  initial  software 
package. 

Until  now.  an  exporter  could  ship 
"fixes"  for  software  exported  under  a 
validated  license  for  no  more  than  one 
year  from  the  date  of  the  initial 
shipment  under  that  license.  After  one 
year,  the  exporter  had  to  apply  for  a 
license  extension  or  for  a  new  validated 
license. 

This  rule  amends  Part  379,  'Technical 
Data."  of  the  Export  Administration 
Regulations  to  allow  "fixes"  for 
software,  including  software  previously 


exported  under  a  validated  license,  to 
be  exported  under  General  License 
GTDR  ;/the  "fixes"  are  being  exported 
to  the  same  consignee  and  do  not 
change  the  basic  performance 
characteristics  of  the  software. 
DATES:  This  rule  is  effective  June  8,  1987. 
Comments  must  be  received  by  August 
7.  -1987. 

ADDRESSES:  Written  comments  (six 
copies  when  possible)  should  be  sent  to: 
Vincent  Greenwald.  Office  of 
Technology  and  Policy  Analysis.  P.O. 
Box  273,  Export  Administration.  U.S. 
Department  of  Commerce.  Washington. 
DC  20044 

FOR  FURTHER  INFORMATION  CONTACT: 

John  Black  or  Patricia  Muldonian,  Office 
of  Technology  and  Policy  Analysis, 
Export  Administration,  Telephone:  (202) 
377-2440.  For  questions  of  a  technical 
nature  regarding  exports  of  software 
"fixes,"  call  Rajendra  Dheer,  Computer 
Systems  Technology  Center,  Export 
Administration,  Telephone:  (202)  377- 
0706. 

SUPPLEMENTARY  INFORMATION: 

Rulemaking  Requirements  and 
Invitation  to  Comment 

1.  Because  this  rule  concerns  a  foreign 
and  military  affairs  function  of  the 
United  States,  it  is  not  a  rule  or 
regulation  within  the  meaning  of  section 
1(a)  of  Executive  Order  12291,  and  it  is 
not  subject  to  the  requirements  of  the 
Order.  Accordingly,  no  preliminary  or 
final  Regulatory  Impact  Analysis  has  to 
be  or  will  be  prepared. 

2.  This  rule  involves  a  collection  of 
information  requirement  under  the 
Paperwork  Reduction  Act  of  1980.  44 
U.S.C.  3501  et  seq.  This  collection  of 
information  has  been  approved  by  the 
Office  of  Management  and  Budget  under 
control  number  0625-0001. 

3.  Section  13(a)  of  the  Export 
Administration  Act  of  1979,  as  amended 
(50  U.S.C.  App.  2412(a)).  exempts  this 
rule  from  all  requirements  of  section  553 
of  the  Administrative  Procedure  Act 
(APA)  (5  U.S.C.  553).  including  those 
requiring  publication  of  a  notice  of 
proposed  rulemaking,  an  opportunity  for 
public  comment,  and  a  delay  in  effective 
date.  This  rule  also  is  exempt  from  these 
APA  requirements  because  it  involves  a 
foreign  and  military  affairs  function  of 
the  United  States.  Further,  no  other  law 
requires  that  a  notice  of  proposed 
rulemaking  and  an  opportunity  for 
public  comment  be  given  for  this  rule. 

4.  Because  a  notice  of  proposed 
rulemaking  and  an  opportunity  for 
public  comment  are  not  required  to  be 
given  for  this  rule  by  section  553  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553).  or  by  any  other  law,  under  sections 


603(a)  and  604(a)  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  603(a)  and 
604(a))  no  initial  or  final  Regulatory 
Flexibility  Analysis  has  to  be  or  will  be 
prepared. 

However,  because  of  the  importance 
of  the  issues  raised  by  these  regulations, 
this  rule  is  issued  in  interim  form  and 
comments  will  be  considered  in 
developing  final  regulations. 
Accordmgly.  interested  persons  who 
wish  to  comment  are  encouraged  to  do 
so  at  the  earliest  possible  time  to  permit 
the  fullest  consideration  of  their  views. 

The  period  for  submission  of 
comments  will  close  August  7, 1987.  The 
Department  will  consider  all  comments 
received  before  the  close  of  the 
comment  period  in  developing  final 
regulations.  Comments  received  after 
the  end  of  the  comment  period  will  be 
considered  if  possible,  but  their 
consideration  cannot  be  assured.  The 
Department  will  not  accept  public 
comments  accompanied  by  a  request 
that  part  or  all  of  the  material  be  treated 
confidentially  because  of  its  business 
proprietary  nature  or  for  any  other 
reason.  The  Department  will  return  such 
comments  and  materials  to  the  person 
submitting  the  comments  and  will  not 
consider  them  in  the  development  of 
final  regulations. 

All  public  comments  on  this  regulation 
will  be  a  matter  of  public  record  and 
will  be  available  for  public  inspection 
and  copying.  In  the  interest  of  accuracy 
and  compleieness,  the  Department 
requires  comments  in  written  form.  Oral 
comments  must  be  followed  by  written 
memoranda,  which  will  also  be  a  matter 
of  public  record  and  will  be  available 
for  public  review  and  copying. 
Communications  from  agencies  of  the 
United  States  Government  or  foreign 
governments  will  not  be  made  available 
for  public  inspection. 

The  public  record  concerning  this 
regulation  will  be  maintained  in  the 
International  Trade  Administration 
Freedom  of  Information  Records 
Inspection  Facility,  Room  4104.  U.S. 
Department  of  Commerce,  14th  Street 
and  Pennsylvania  Avenue,  NW., 
Washington,  DC  20230.  Records  in  this 
facility,  including  written  public 
comments  and  memoranda  summarizing 
the  substance  of  oral  communications, 
may  be  inspected  and  copied  in 
accordance  with  regulations  published 
in  Part  4  of  Title  15  of  the  Code  of 
Federal  Regulations.  Information  about 
the  inspection  and  copying  of  records  at 
the  facility  may  be  obtained  from 
Patricia  L  Mann,  International  Trade 
Administration  Freedom  of  Information 
Officer,  at  the  above  address  or  by 
calling  (202)  377-3031. 


List  of  Subjects  in  15  CFR  Part  379 

Exports,  Science  and  technology. 

PART  379— (AMENDED] 

Accordingly,  Part  379  of  the  Export 
Administration  Regulations  (15  CFR 
Parts  368  through  399)  is  amended  as 
follows: 

1.  The  authority  citation  for  Part  379 
continues  to  read  as  follows: 

Authority:  Pub  L  96-72.  93  Stat.  503.  SO 
U.S.C.  App.  2401  et  seq..  as  amended  by  Pub. 
L.  97-145  of  December  29. 1981  and  by  Pub.  L. 
9&-64  of  July  12, 1985;  E.0. 12525  of  July  12, 
1985  (50  FR  28757.  July  16. 1965);  Pub.  L  95- 
223.  50  U.S.C.  1701  et  seq.:  E.0. 12532  of 
September  9, 1985  (50  FR  36861,  September 
10. 1985)  as  affected  by  notice  of  Septemt)er 
4,  1986  (51  FR  31925,  Sepfem'.,;;r  R  1986);  Pub. 
L.  99-440  (October  2. 1986):  E.G.  12571  of 
October  27, 1986  (51  FR  39505,  October  29, 
1986). 

2.  Section  379.4  is  amended  by  adding 
a  paragraph  (b)(5)  to  read  as  follows: 

§  379.4    Genera!  Ucense  GTDR;  Technical 
Data  Under  Restriction. 
*         *         *         *         « 

(b)  Restrictions  applicable  to  Country 
Groups  Q.  W.  Y.  T  and  V.  Afghanistan, 
and  the  People 's  Republic  of 
China.   '  '  * 

(5)  Software  updates  that  are  intended 
for  and  are  limited  to  correction  of 
errors  ("fixes"  to  "bugs"  that  have  been 
identified)  qualify  for  export  under 
General  License  GTDR  without  written 
assurances  to  Country  Groups  Q.  W,  Y. 
T  and  V,  Afghanistan,  and  the  People's 
Republic  of  China,  provided  that  the 
updates  are  being  exported  to  the  same 
consignee  and  do  not  enhance  the 
functional  capabilities  of  the  initial 
software  package. 
«        *        *        *        * 

Dated:  )une  3. 1987. 
Vincent  F.  DeCain. 

Deputy  Assistant  Secretary  for  Export 
A  dmin  istralion. 
[FR  Doc.  87-12903  Filed  6-5-87:  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 

HUMAN  SERVICES 
Food  and  Drug  Administration 
21  CFR  Parts  74,  81.  82.  and  201 
(Docket  Nos  86C-0192  anO  76N-0366) 

FD&C  Yellow  No.  6;  Permanent  Usting 
for  Use  in  Food,  Drugs,  and 
Cosmetics;  Confirmation  of  Effective 
Date  and  Further  Amendment 

agency:  Food  and  Drug  Administration. 
action:  Final  rule;  confirmation  of 
effective  date  and  further  amendment. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  confirming  the 
effective  date  for  the  permanent  listing 
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of  FD&C  Yellow  No.  6  for  use  generally 
in  food,  drugs,  and  cosmetics.  The 
iigency  has  reviewed  objections  and 
comments  received  on  the  final  rule  that 
published  in  the  Federal  Register  of 
November  19. 1986  (51  FR  41765).  and 
the  agency  has  decided  to  continue  the 
requirement  for  labeling  with  some 
modifications,  but  it  has  extended  the 
effective  date  for  complying  with  the 
labeling  requirement.  A  final  order 
amending  the  manufacturing  process  is 
included  in  this  document  with  a  30-day 
period  for  the  submission  of  objections 
to  that  amendment.  This  document  also 
amends  the  color  additive  regulations  by 
removing  FD&C  Yellow  No.  6  from  the 
color  additive  provisional  list. 
DATES:  Effective  date  for  labeling 
compliance  is  January  1. 1989.  Effective 
date  confirmed  for  permanent  listing  of 
FD&C  Yellow  No.  6:  December  22, 1986. 
The  manufacturing  process  amendment 
(21  CFR  74.706(a)(1))  shall  be  effective 
July  9, 1987,  except  as  to  any  provisions 
that  may  be  stayed  by  the  filing  of 
proper  objections;  objections  by  July  8, 
1987. 

ADDRESS:  Written  objections  to  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration.  Rm. 
4-62.  5600  Fishers  Lane,  Rockvilie,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT. 
Dlondell  Anderson,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF-334), 
Food  and  Drug  Administration,  200  C  St. 
SW..  Washington.  DC  20204,  202-i26- 
5487. 
SUPPUEMENTARY  INFORMATION: 

I.  Background 

In  the  Federal  Register  of  November 
19, 1986  (51  VK  41765).  FDA  published  a 
final  rule  permanently  listing  FD&C 
Yellow  No.  6  for  use  generally  in  food, 
drugs,  and  cosmetics.  The  action  was  In 
response  to  a  petition  filed  by  the 
Cosmetic.  Toiletry  and  Fragrance 
Association,  the  Pharmaceutical 
Manufacturers  Association,  and  the 
Certified  Color  Manufacturers' 
Association.  That  rule  amended  21  CFR 
Part  74  by  adding  new  §§  74.706, 
74.1706.  and  74.2706:  and  also  amended 
21  CFR  81.1(a)  and  81.27  by  removing 
the  entries  for  FD&C  Yellow  No.  6  from 
those  regulations.  The  rule  revised  21 
CFR  82.706  to  state  that  FD&C  Yellow 
No.  6  should  conform  in  identity  and 
specifications  to  the  requirements  of  21 
CFR  74.706  and  that  all  lakes  of  the  color 
additive,  including  D&C  and  External 
D&C  lakes,  should  be  manufactured 
from  previously  certified  batches  of  the 
straight  color  additive.  The  rule  also 
established  requirements  for  the 
labeling  declaration  of  FD&C  Yellow  No. 


6  under  21  CFR  Parts  74  and  201  because 
of  evidence  of  possible  allergic-type 
reactions  to  the  color  additive. 

FDA  received  18  objections  to  the 
rule.  The  objections  were  submitted  by 
trade  and  manufacturer's  associations 
and  from  companies  involved  in  the 
color  additive,  food,  drug,  and  cosmetic 
industries.  The  objections  pertained  to 
two  basic  issues  concerning  FD&C 
Yellow  No.  6:  its  manufacturing  process 
and  its  labeling.  As  provided  under 
section  701(e)(2)  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  371(e)(2)),  the  filing  of  objections 
to  those  sections  of  the  final  rule 
(manufacturing  process,  S  74.706(a)(1); 
and  labeling,  S  74.706(a),  S  74.1706(c). 
§  201.20(a))  served  to  stay  the  effective 
dates  of  the  regulation  until  the  agency 
could  rule  on  the  objections.  The 
objections  are  on  file  in  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  Rm.  4-62,  5600 
Fishers  Lane,  Rockvilie,  MD  20857, 
under  the  docket  number  found  in  the 
heading  of  this  document.  The 
objections  and  the  agency's  response  to 
them  are  discussed  below.  None  of  the 
objections  included  a  request  for  a 
hearing. 

11.  Objections  Received  to  Final  Rule 

A.  The  Manufacturing  Process  for  FD&C 
Yellow  No.  8 

1.  One  manufacturer  objected  to  the 
fact  that  the  manufacturing  process  for 
the  color  additive  described  in  21  CFR 
74.706(a)(1)  allowed  use  only  of 
hydrochloric  acid  as  a  reagent  in  the 
diazotizalion  step.  The  objection 
requested  that  the  description  of  the 
manufacturing  process  be  amended  to 
allow  for  a  choice  of  sulfuric  acid  or 
hydrochloric  acid  for  this  step. 

The  agency  is  aware  that  hydrochloric 
acid  and  sulfuric  acid  are  commonly 
used  in  the  diazotization  of  aromatic 
amines.  The  agency  is  not  aware  of  any 
reports  of  adverse  consequences  from 
the  alternative  use  of  sulfuric  acid  for 
hydrochloric  acid.  Therefore,  the  agency 
accepts  the  use  of  sulfuric  acid  as 
suggested  by  the  objection  and  is 
amending  S  74.706(a)(1)  to  provide  for 
the  use  of  sulfuric  acid  in  the 
diazotization  step  of  the  manufacturing 
process  for  FD&C  Yellow  No.  6.  The 
agency  is  providing  an  objection  period 
of  30  days  and  a  31-day  delayed 
effective  date  for  this  amendment. 

B.  The  Labeling  Declaration  of  FDaC 
Yellow  No.  6 

Sixteen  objections  opposed  the 
requirement  for  the  label  declaration  for 
FD&C  Yellow  No.  6  concerning  allergic- 
type  reactions  to  the  color  additive.  One 


comment  strongly  supported  the 
requirement. 

2.  Several  of  the  objections  argued 
that  the  labeling  requirements  should 
have  issued  as  a  proposed  rule  rather 
than  as  a  final  rule.  The  objections 
contended  that  a  proposed  rule  would 
have  given  the  scientific  community 
time  to  review  and  comment  on  the 
scientific  studies  that  the  agency 
presented  as  evidence  for  the 
requirement.  The  objections  argued  that 
the  agency  failed  to  follow  the  notice 
and  comment  requirements  required  by 
the  Administrative  Procedure  Act  (5 
U.S.C.  551  et  seq).  The  objections 
indicated  that  the  agency  should  have 
alerted  interested  parties  of  its  intention 
to  require  label  declaration  of  the 
additive  when  the  agency  published  in 
the  Federal  Register  several  provisional 
listing  extension  documents. 

The  procedures  the  agency  followed 
in  issuing  the  labeling  requirement  are 
consistent  with  the  procedures  specified 
in  the  act  for  permanently  listing  a  color 
additive  (see  section  706(b)(3)  of  the 
act).  These  procedures  provide  that  the 
Secretary  must  assure  the  safety  of  the 
use  or  uses  for  which  a  particular  color 
additive  is  listed.  In  listing  the  color 
additive  in  response  to  the  industry 
petition,  the  agency  simply  followed  the 
requirements  of  section  706(b)(3)  of  the 
act  when  it  prescribed  the  conditions 
under  which  the  color  additive  could  be 
safely  used.  Procedurally,  the  law 
requires  nothing  more. 

3.  There  were  objections  to  the 
scientific  data  base  used  by  the  agency 
as  evidence  for  the  decision  to  require 
label  declaration.  For  example,  the 
objections  asserted  that  the  studies  FDA 
based  its  decision  upon  are  "largely 
anecdotal  *  *  *  and  are  reports  of 
clinicians,  apparently  untrained  in 
experimental  methodology,  who  were 
making  subjective  judgments  of 
qualitative  phenomena  *  *  '." 

Also,  there  were  requests  made  in  two 
of  the  objections  for  FDA  to  submit  to 
the  Ad  Hoc  Advisory  Committee  on 
Hypersensitivity  to  Food  Constituents, 
or  a  committee  of  that  type,  the  studies 
on  which  it  based  its  decision  to  require 
label  declaration  of  FD&C  Yellow  No.  6 
and  to  seek  its  opinion. 

The  data  base  concerning  the 
association  between  exposure  to  FD&C 
Yellow  No.  6  and  the  onset  of  allprgic- 
type  responses  is  not  as  complete  as  the 
agency  would  prefer.  For  example,  in 
the  November  19, 1988.  final  rule  (51  FR 
41765),  the  agency  recognized  that  there 
were  problems  in  the  methodology  of 
the  clinical  studies,  and.  thus,  the  results 
did  not  provide  strong  proof  of  an 
association  between  exposure  to  FD&C 
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Yellow  No.  6  and  allergic-type 
responses.  However,  in  spite  of  the 
methodological  deficiencies,  the  results 
of  the  studies  still  indicate  a  possible 
association  between  exposure  to  FD&C 
Yellow  No.  6  and  allergic-type 
responses. 

One  objection  cited  animal  studies  to 
refute  the  FD&C  Yellow  No.  6 
association  with  allergenicity.  The 
studies  were  Safford  and  Goodwin  (Ref. 
1).  Maurer  (Ref.  2).  and  Kriendler  et  al. 
(Ref.  3).  Safford  and  Goodwin  reported 
that  they  were  able  to  produce  contact 
sensitization  to  tartrazine  and  its 
metabolites  in  guinea  pigs,  but 
considered  the  conditions  artificial  in 
terms  of  human  exposure.  Maurer  also 
found  tartrazine  to  have  a  very  low 
allergenic  potency  in  intradermal 
applications  with  adjuvants  in 
experimental  animals.  Kreindler  et  al. 
found  that  FD&C  Yellow  No.  6  did  not 
cause  significant  degranulafion  or 
histamine  release  in  an  in  vitro  rat  mast 
cell  test  and  concluded  that  FD&C 
Yellow  No.  6  did  not  release  histamine 
by  either  a  nonspecific  or  immunological 
mechanism.  Tartrazine  was  also 
negative  under  the  conditions  of  the 
study. 

Animal  studies  such  as  these  are 
useful  in  screening  for  allergic-type 
activity  and  elucidating  mechanisms  for 
such  activity.  However,  possible 
associations  observed  in  humans  cannot 
be  disregarded  simply  because  the 
results  have  not  been  confirmed  in 
animals.  The  issue  of  whether  FD&C 
Yellow  No.  6  does,  indeed,  cause 
allergic-type  reactions  can  only  be 
resolved  by  human  studies.  The 
sponsors  of  this  color  additive  have  the 
burden  of  providing  the  information  and 
data  that  are  necessary  to  resolve  the 
agency's  concern.  Therefore,  until  a 
resolution  is  reached,  products 
containing  FD&C  Yellow  No.  6  shall 
declare  its  presence  on  the  label  or  in 
the  labeling. 

Because  the  agency  believes  that  the 
data  base  is  adequate  to  conclude  that 
label  declaration  of  this  color  additive  is 
justified,  it  concludes  that  an  advisory 
committee  is  not  warranted.  Moreover, 
the  agency  notes  that  the  objection  was 
procedurally  deficient  in  that  it  did  not 
invoke  the  provisions  of  section 
706(b)(5)(C)(i)  of  the  act  or  Subpari  H  of 
21  CFR  Part  14  concerning  the 
establishment  of  an  advisory  committee. 

4.  In  reference  to  the  agency's 
statement  that  FD&C  Yellow  No.  6  is 
structurally  similar  to  FD&C  Yellow  No. 
5  (both  azo  dyes),  an  objector  stated 
that  "casual  molecular  structural 
resemblance  should  not  be  confused 
with  classical  structural  activity 
relationships."  One  study  and  two 


books  were  cited  (Pressman,  D.  et  al. 
(1954)  (Ref,  6).  Landsteiner,  K.  (1936, 
revised  edition  1945)  (Ref.  4).  and  Paul 
(1984)  (Ref.  5))  in  the  objector's 
discussion  for  different  isomers. 

FDA  reviewed  the  references  cited  by 
the  objector  and  found  that  the 
references  provided  no  clear 
information  on  whether  FD&C  Yellow 
No.  5  and  FD&C  Yellow  No.  6  have  a 
"classic"  structural  activity  relationship. 
Moreover,  even  assuming  that  the  two 
compounds  do  not  have  a  classical 
structural  activity  relationship,  the 
comment  provided  no  information  to 
address  what  impact  such  a  finding 
would  have  in  the  face  of  the  already 
existing  information  which  suggests  that 
FD&C  Yellow  No.  6  has  been  associated 
with  allergic  type  reactions. 

5.  Many  of  the  objections  concerned 
the  effective  date  for  industry  to  meet 
the  labeling  requirements.  The 
objections  contended  it  was 
unreasonable  to  expect  that  industry 
could  comply  with  the  labeling 
requirements  by  November  19, 1987. 
Several  objections  suggested  extending 
the  effective  date  to  January  1, 1989. 

The  agency  recognizes  that  it  may  be 
a  hardship  to  industry  to  comply  with 
the  labeling  requirement  by  November 
19, 1987.  Accordingly,  the  agency  has 
decided  to  extend  the  effective  date  to 
the  next  uniform  labeling  date  of 
January  1. 1989. 

6.  The  "wording"  of  the  label 
declaration  of  the  color  additive 
outlined  by  the  agency  was  the  subject 
of  several  objections.  One  objection 
noted  the  fact  that  the  November  19, 
1986,  regulation  required  the  declaration 
of  FD&C  Yellow  No.  6  in  both  the  label 
and  labeling  of  prescription  drug 
products.  The  objection  suggested  that  a 
more  appropriate  means  of  ensuring  the 
protection  of  patients  who  may  be 
intolerant  to  the  color  additive  would  be 
to  declare  the  color  additive  in  the 
labeling  of  prescription  drug  products 
(e.g.,  package  brochure)  rather  than  on 
the  container  label  because  the 
container  label  is  unlikely  to  be  seen  by 
the  patient.  Other  objections  concerned 
the  use  of  the  term  "Sunset  Yellow"  on 
the  label  because  it  is  not  well  known  as 
a  synonym  for  FD&C  Yellow  No.  6. 
Objections  also  stated  that  many 
companies  are  already  implementing 
voluntary  labeling  for  FD&C  Yellow  No. 
6  as  outlined  in  guidelines  issued  by  the 
Proprietary  Association  (PA)  and  the 
Pharmaceutical  Manufacturers 
Association  (PMA)  and,  therefore,  such 
companies  should  not  be  required  to 
change  the  wording  on  their  labels.  The 
objections  also  suggested  that  the 
abbreviated  form  for  FD&C  Yellow  No.  6 
be  allowed  (Yellow  6). 


The  agency  agrees  with  the  objection 
that  declaring  the  presence  of  the  color 
additive  in  the  labeling  (e.g..  package 
brochure)  of  prescription  drug  products 
is  an  appropriate  means  to  ensure  the 
protection  of  patients  who  may  be 
intolerant  of  FD&C  Yellow  No.  6.  The 
agency  is  therefore  revising  §  201.20  to 
delete  the  requirement  that  the  presence 
of  FD&C  Yellow  No.  6  be  declared  on 
the  label  of  prescription  drugs  on  the 
container  shipped  to  the  pharmacist  by 
the  drug  manufacturer. 

The  agency  also  agrees  with  the 
objections  to  requiring  use  of  the  name 
"Sunset  Yellow"  and  has  revised 
§  201.20  to  remove  this  name  from  the 
required  identification  of  FD&C  Yellow 
No.  6. 

In  agreement  with  the  objections,  the 
agency  is  further  revising  the  specific 
wording  of  the  regulation  by  omitting 
the  words  "contains"  and  "as  a  color 
additive"  from  the  required 
identification  of  FD&C  Yellow  No.  6  in 
the  labeling  of  over-the-counter  and 
prescription  drug  products.  This 
revision,  together  with  the  permitted  use 
of  the  abbreviated  name  as  discussed 
later,  will  obviate  the  necessity  of  the 
companies  that  are  complying  with  the 
PA  and  PMA  guidehnes  from  having  to 
revise  the  wording  on  their  labels  and 
labeling.  This  determination  is 
consistent  with  the  agency's  policy  of 
using  label  declaration  to  inform,  and 
thus  to  protect,  consumers  who  may  be 
intolerant  or  allergic  to  a  specific 
additive. 

The  agency  did  not  incorporate  the 
abbreviated  form  of  FD&C  Yellow  No.  6 
in  the  name  in  the  regulation  because 
the  proposed  rule  (50  FR  23815;  June  6, 
1985)  for  abbreviated  labeling  is  still 
pending.  However,  as  stated  in  the 
proposed  rule,  FDA  is  permitting  the  use 
of  abbreviated  names  on  labels  in 
accordance  with  provisions  of  the 
proposal  pending  publication  of  a  final 
rule.  In  the  finalization  of  that  rule,  the 
agency  will  make  the  necessary  changes 
in  the  regulations. 

For  clarity,  the  agency  has  revised 
§  201.20  as  published  in  the  Federal 
Register  of  November  19, 1987  (51  FR 
41765),  by  separating  the  requirements 
for  drug  products  that  contain  FD&C 
Yellow  No.  5  and  those  that  contain 
FD&C  Yellow  No.  6.  | 

III.  References 

The  following  references  have  been 
placed  on  display  in  the  Dockets 
Management  Branch  (HFA-305).  Food 
and  Drug  Administration,  Rm.  4-62.  5600 
Fishers  Lane,  Rockvilie,  MD  20857,  and 
are  available  for  inspection  between  9 
a.m.  and  4  p.m.,  Monday  through  Friday. 
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IV.  Conclusions 

There  were  no  requests  for  a  hearing 
in  response  to  the  final  rule,  only 
requests  for  a  stay  of  the  labeling 
provisions  of  the  regulation.  Therefoi^. 
FDA  concludes  that  FD&C  Yellow  No.  6 
should  be  permanently  listed  as  of 
December  22. 1986,  as  outlined  in  the 
November  19, 1986  (51  FR  41765).  final 
rule  and  that  the  labeling  requirements 
should  be  implemented  as  stated  below. 
However,  the  agency  has  decided  to 
extend  the  effective  date  for  labeling 
compliance  to  January  1. 1989. 

FDA  concludes  that  the  objection  to 
the  manufacturing  process  for  FD&C 
Yellow  No.  6  is  correct  and  has 
amended  \  74.706  accordingly. 

In  the  final  rule,  the  agency 
announced  its  determination  under  21 
CFR  25.24(b)(3)  that  the  action 
permanently  listing  FD&C  Yellow  No.  6 
will  not  have  a  significant  effect  on  the 
human  environment  and,  therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required.  The  agency  has  also 
determined,  under  §  25.24(a)(ll),  that 
the  action  establishing  requirements  for 
the  label  declaration  of  FD&C  Yellow 
No.  6  is  of  a  type  that  does  not 
individually  or  cumulatively  have  a 
significant  effect  on  the  human 
environment.  Consequently,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
required  for  the  labeling  action. 

V.  Objections 

Any  person  who  will  be  adversely 
affected  by  the  revisions  of 
S  74.706(a)(1)  may  at  any  time  on  or 
before  July  6, 1987.  file  with  the  Dockets 
Management  Branch  (address  above] 
written  objections  thereto.  Each 


obection  shall  be  separately  numbered, 
and  each  numbered  objection  shall 
specify  with  particularity  the  provisions 
of  the  regulation  to  which  objection  is 
made  and  the  grounds  for  the  objection. 
Each  numbered  objection  on  which  a 
hearing  is  requested  shall  specifically  so 
state.  Failure  to  request  a  hearing  for 
any  particular  objection  shall  constitute 
a  waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event  that 
a  hearing  is  held.  Failure  to  include  such 
a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m..  Monday 
through  Friday.  FDA  will  publish  notice 
of  the  objections  that  the  agency  has 
received  or  lack  thereof  in  the  Federal 
Register. 

List  of  Subjects 

21  CFR  Part  74 

Color  additives.  Food,  Cosmetics, 
Drugs,  Medical  devices, 

21  CFR  Part  81 

Color  additives.  Food,  Cosmetics, 
Drugs. 

21  CFR  Part  82 

Color  additives.  Food,  Cosmetics. 
Drugs. 

21  CFR  Part  201 

Drugs.  Labeling. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act.  the  transitional 
provisions  of  the  Color  Additive 
Amendments  of  1960.  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  Chapter  I  is 
amended  as  follows: 

PART  74— LISTING  OF  COLOR 
ADDITIVES  SUBJECT  TO 
CERTIFICATION 

1.  The  authority  citation  for  21  CFR 
Part  74  continues  to  read  as  follows: 

Authority:  Sees.  701. •706.  52  Stat.  1055-1056 
as  amended.  74  Stat.  399-407  as  amended  (21 
use.  371.  376);  21  CFR  5.10. 

2.  Part  74  is  amended  in  \  74.706  by 
revising  paragraph  (a)(1)  to  read  as 
follows: 


{  74.706     FDAC  YaNow  No.  6. 

(.i)  Identity  (1|  The  rnlor  additive 
FD&C  Yellow  No.  6  is  principally  the 
disodium  salt  of  6-hydroxy-5-[(4- 
8ulfophenvl)azoI-2-naphthalenesulfonic 
acid  (CAS  Reg.  No.  2783-94-0).  The 
trisodium  salt  of  3-hydroxy-4-[(4- 
sulfophenyl)azx)I-2,7- 
naphthalenedisulfonic  acid  (CAS  Reg. 
No.  50680-65-4)  may  be  added  in  small 
amounts.  The  color  additive  is 
manufactured  by  diazotizing  4- 
aminobenzenesulfonic  acid  using 
hydrochloric  acid  and  sodium  nitrite  or 
sulfuric  acid  and  sodium  nitrite.  The 
diazo  compound  is  coupled  with  6- 
hydroxy-2-naphthalene-sulfonic  acid. 
The  dye  is  isolated  as  the  sodium  salt 
and  dried.  The  trisodium  salt  of  3- 
hydroxy-4-[(4-8uIfophenyl)azoI-2,7- 
naphthalenedisulfonic  acid  which  may 
be  blended  with  the  principal  color  is 
prepared  in  the  same  manner  except  the 
diazo  benzenesulfonic  acid  is  coupled 
with  3-hydroxy-2.7- 
naphthalenedisulfonic  acid. 
*         •         *         *         * 

3.  In  {  74.1706  by  revising  paragraph 
(c)(2)  to  read  as  follows: 

5  74.1706     FD4C  Yellow  No.  6. 

«  •  •  •  • 

(c)  •  •  * 

(2)  The  label  of  over-the-counter  drug 
products  intended  for  human  use 
administered  orally,  nasally,  rectally,  or 
vaginally  containing  FD&C  Yellow  No.  6 
shall  specifically  declare  the  presence  of 
FD&C  Yellow  No.  6  by  listing  the  color 
additive  using  the  name  FD&C  Yellow 
No.  6.  The  labeling  for  over-the-counter 
and  prescription  drug  products 
containing  FD&C  Yellow  No.  6  shall 
declare  the  presence  of  FD&C  Yellow 
No.  6.  The  labels  for  certain  drug 
products  subject  to  this  labeling 
requirement  that  are  also  cosmetics, 
such  as  antibacterial  mouthwashes  and 
fluoride  toothpastes,  need  not  comply 
with  this  requirement  provided  they 
comply  with  the  requirements  of  §  701.3 
of  this  chapter. 


PART  81— GENERAL  SPECIFICATIONS 
AND  GENERAL  RESTRICTIONS  FOS 
PROVISIONAL  COLOR  ADDITIVES 
FOR  USE  IN  FOOD,  DRUGS,  AND 
COSMETICS 

4.  The  authority  citation  for  21  CFR 
Part  81  continues  to  read  as  follows: 

Authority:  Sec*.  701.  706,  52  Stat.  1055-1058 
as  amended.  74  Stat.  399-407  as  amended  (21 
U.S.C  371,  376):  Title  II.  Pub.  L  86-618,  sec. 
203,  74  Stat.  404-407  as  amended  |21  US  C. 
376,  note);  21  CFR  5.10. 


S61.1    (Amended) 

5.  Part  81  is  amended  in  §  81.1 
Provisional  lists  of  color  additives  by 
removing  the  entry  for  "FD&C  Yellow 
No.  6"  from  the  table  in  paragraph  (a). 

§81.27    (Amended] 

6.  In  §  81.27  Conditions  of  provisional 
listing  by  removing  the  entry  for  "FD&C 
Yellow  No.  6"  from  the  table  in 
paragraph  (d). 

PART  82— LISTING  OF  CERTIFIED 
PROVISIONALLY  LISTED  COLORS 
AND  SPECIFICATIONS 

7.  The  authority  citation  for  21  CFR 
Pj^rt  82  continues  to  read  as  follows: 

Authority:  Sees.  701,  706.  52  Stat.  1055-1056 
as  amended.  74  Stat.  399-407  as  amended  (21 
U.S.C.  371.  376);  21  CFR  5.10. 

8.  By  revising  §  82.706  to  read  as 
follows: 

§82.706    FD&C  Yellow  No.  6. 

(a)  The  color  additive  FD&C  Yellow 
No.  6  shall  conform  in  identity  and 
specifications  to  the  requirements  of 

§  74.706  (a)(1)  and  (b)  of  this  chapter. 

(b)  All  lakes  including  current  D&C 
external  and  D&C  lakes  of  FD&C  Yellow 
No.  6  shall  be  manufactured  from 
previously  certified  batches  of  the 
straight  color  additive. 

PART  201— LABELING 

9.  The  authority  citation  for  21  CFR 
Part  201  continues  to  read  as  follows: 

Authority:  Sees.  501,  502,  701,  52  Stat.  1049- 
10.51  as  amended  (21  U.S.C.  351,  352,  371);  21 
CFR  5.10;  S  201.21  also  issued  under  sees.  301, 
505,  52  Stat.  1042-1043  as  amended,  1052-1053 
as  amended  (21  U.S.C.  331,  355). 

10.  In  S  201.20  by  revising  paragraph 
(a)  and  adding  a  new  paragraph  (c)  to 
read  as  follows: 

§  201.20    Declaration  of  presence  of  FD&C 
Yellow  No.  5  and/or  FD&C  Yellow  No.  6  in 
certain  drugs  for  human  use. 

(a)  The  label  for  over-the-counter  and 
prescription  drug  products  intended  for 
human  use  administered  orally,  nasally. 
rectally.  or  vaginally  containing  FD&C 
Yellow  No.  5  shall  specifically  declare 
the  presence  of  FD&C  Yellow  No.  5  as  a 
color  additive  using  the  names  FD&C 
Yellow  No.  5  and  tartrazine.  The 
labeling  for  over-the-counter  and 
prescription  drug  products  shall  bear  a 
statement  such  as  "Contains  FD&C 
Yellow  No.  5  (tartrazine)  as  a  color 
additive"  or  "Contains  color  additives 
including  FD&C  Yellow  No.  5 
(tartrazine) '.  The  labels  of  certain  drug 
products  subject  to  this  labeling 
requirement  that  are  also  cosmetics, 
such  as  antibacterial  mouthwashes  and 
fluoride  toothpastes,  need  not  comply 


with  this  requirement  provided  they 
comply  with  the  requirements  of  §  701.3 
of  this  chapter. 
•         •         •         •         • 

(c)  The  label  for  over-the-counter  drug 
products  intended  for  human  use 
administered  orally,  nasally,  rectally,  or 
vaginally  containing  FD&C  Yellow  No.  6 
shall  specifically  declare  the  presence  of 
FD&C  Yellow  No.  6  by  listing  the  color 
additive  using  the  name  FD&C  Yellow 
No.  6.  The  labeling  for  over-the-counter 
and  prescription  drug  products 
containing  FD&C  Yellow  No.  6  shall 
declare  the  presence  of  FD&C  Yellow 
No.  6.  The  labels  of  certain  drug 
products  subject  to  this  labeling 
requirement  that  are  also  cosmetics, 
such  as  antibacterial  mouthwashes  and 
fluoride  toothpastes,  need  not  comply 
with  this  requirement  provided  they 
comply  with  the  requirements  of  §  701.3 
of  this  chapter. 

Dated:  May  31, 1987. 
Frank  E.  Young. 

Commissioner  of  Food  and  Drugs. 

[FR  Doc.  87-12799  Filed  6-4-87;  3:26  pm] 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Parts  31  and  602 
[T.D. 8141) 

Employment  Taxes  and  Collection  of 
Income  Tax  at  Source;  OMB  Control 
Numbers  Under  the  Paperwork 
Reduction  Act;  Employee  Tip 
Reporting  and  Substantiation 
Requirements 

AGENCY:  Internal  Revenue  Service, 

Treasurj'. 

ACTION:  Final  regulations  and 

Withdrawal  of  temporary  regulations. 

SUMMARY:  This  document  provides  final 
regulations  relating  to  employee  tip 
reporting  and  substantiation 
requirements  and  withdraws  the 
temporary  regulations  published  in  the 
Federal  Register  July  23.  1985  (50  FR 
29964).  These  final  regulations  reflect 
section  1072  of  the  Tax  Reform  Act  of 
1984  and  section  1571  of  the  Tax  Reform 
Act  of  1986,  as  well  as  provide  guidance 
to  employers  and  employees  with 
respect  to  the  new  provisions. 
DATES:  The  removal  of  §§  31.6053-3T 
and  31.6053-4T  is  effective  June  8, 1987. 
The  regulations  contained  in  this 
document  in  §  31.6053-3  (h)  are  effective 
on  and  after  July  18, 1984.  The 
regulations  in  $  31.6053-3  (j)  (9)  are 
effective  for  taxable  years  beginning 


after  December  31, 1982.  The  regulations 
in  §  31.6053-3  (b)  (5)  and  {  31.6053-4  are 
effective  for  tips  received  on  or  after 
October  1. 1985.  The  regulations  in 
§  31.6053-3  (f)  (1)  (iv)  and  (j)  (19)  are 
effective  for  payroll  periods  beginning 
after  December  31, 1986. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gail  H.  Morse  of  the  Legislation  and 
Regulations  Division,  Office  of  Chief 
Counsel,  Internal  Revenue  Service,  1111 
Constitution  Ave.,  NW.,  Washington. 
DC  20224  (Attention:  CC:LR:T)  (202-566- 
3297,  not  a  toll-free  call). 

SUPPLEMENTARY  INFORMATION; 

Background  ' 

Under  current  law,  all  employees  who 
receive  cash  tips  of  $20  or  more  in  a 
calendar  month  are  required  to  report 
such  tips  to  their  employers  for  purposes 
of  income,  social  security,  and  railroad 
retirement  tax  withholding 
requirements.  To  increase  compliance 
with  this  requirement,  the  Tax  Equity 
and  Fiscal  Responsibility  Act  of  1982 
(TEFRA)  provided  rules  which,  under 
certain  circumstances,  require  large  food 
and  beverage  establishments  to  file  an 
information  report  setting  forth  an 
allocation  of  tip  amounts.  Generally, 
whenever  the  employees  of  a  large  food 
or  beverage  establishment  fail  to  report 
to  their  employer  tips  aggregating  8 
percent  or  more  of  the  gross  receipts  of 
an  establishment,  the  employer  must 
allocate  to  the  employees  (as  tips  for 
purposes  of  section  6053  (c))  an  amount 
equal  to  the  difference  between  8 
percent  of  the  establishment's  gross 
receipts  and  the  aggregate  amount  of 
tips  reported  by  the  employees.  The 
Secretary  of  the  Treasury  is  authorized 
to  reduce  the  allocation  figure  based  on 
a  showing  by  an  employer  that  the  tip 
rate  for  its  particular  establishment  was 
lower  than  8  percent.  Under  the 
provisions  enacted  in  TEFRA.  the  rate 
could  not  be  lower  than  5  percent.  The 
TEFRA  rules  were  amended  by  section 
1072  of  the  Tax  Reform  Act  of  1984 
(DEFRA)  (98  Stat.  1052.  26  U.S.C.  6053 
note)  to  allow  a  majority  of  employees 
to  petition  for  a  reduced  allocation  rate 
and  to  permit  a  minimum  allocation  rate 
of  2  percent.  In  addition,  the  Act 
provides  that  for  purposes  of 
determining  whether  an  establishment 
normally  employed  more  than  10 
employees  and  thus  was  a  large  food  or 
beverage  establishment,  an  individual 
who  owns  50  percent  or  more  in  value  of 
the  stock  of  a  corporation  operating  a 
food  or  beverage  establishment  is  not 
considered  an  employee  of  such 
establishment.  The  Act  also  directed  the 
Secretary  to  promulgate  regulations  with 
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respect  to  recordkeeping  requirements 
applicable  to  tipped  employees. 

Temporary  Regulations  and  Cross- 
Referencing;  Notice  of  Proposed 
Rulemaking 

On  July  23.  1985.  the  Federal  Re}?i.'>ler 
published  Temporary  Employment  Tax 
Regulations  (26  CFR  Part  31)  (50  FR 
29964)  and  a  cross-referencing  notice  of 
proposed  rulemaking  (50  FR  29990) 
under  section  6053(c)  of  the  Internal 
Revenue  Code  of  1954.  Comments  were 
received  in  response  to  the  proposed 
regulations,  but  no  hearing  was 
requested.  Consequently  a  public 
hearing  was  not  held.  After 
consideration  of  all  comments,  the 
proposed  regulations  are  adopted,  with 
minor  clarifying  changes,  by  this 
Treasury  decision,  and  the  temporary 
regulations  are  withdrawn. 

Response  to  Comments 

Documentary  Evidence 

Documentary  evidence,  for  purposes 
of  the  substantiation  requirements  for 
tipped  employees,  is  described  in 
§  31.6053-4(a)(3)  as  copies  of  any 
documents  that  contain  (i)  amounts  that 
were  added  to  a  check  by  customers  as 
a  tip  and  paid  over  to  the  employee  or 
(ii)  amounts  that  were  paid  by  a 
customer  for  food  or  beverages  with 
respect  to  which  tips  generally  would  be 
received  by  the  employee.  Examples  of 
documentary  evidence  are  copies  of 
restaurant  bills,  credit  card  charges,  or 
charges  under  any  other  arrangement 
which  contain  amounts  added  by  the 
customers  as  a  tip. 

Commenters  have  expressed  fear  that 
5  31.6053^(a)(3)  would  make  it 
necessary  for  an  employer  to  provide 
the  described  documents  to  tipped 
employees,  thus  shiftmg  the  employee's 
substantiation  burden  to  his  or  her 
employer.  They  are  also  concerned  that 
the  provision  would  permit  employees 
access  to  sensitive  employer 
information.  The  commenters  urge  that 
S  31.6053-^(a)(3)  be  revised  to  remove 
this  perceived  employer  burden. 

This  suggestion  is  not  adopted  in  the 
final  regulations  since  §  31.6053-4(a)(3) 
does  not  require  employers  to  supply 
their  employees  with  the  described 
documents.  The  provision  merely 
illustrates  the  types  of  documents  that 
can  be  used  by  an  employee  to 
substantiate  the  receipt  of  tip  income  if 
the  employee  does  not  maintain  a  daily 
record  of  tips. 

Miscellaneous 

Section  31.6053-^(a)  requires 
employees  to  maintain  sufficient 
evidence  to  establish  the  amount  of  tip 


income  received  during  a  taxable  year 
and  describes  the  types  of  evidence  that 
will  be  considered  sufficent.  That 
evidence  may  not  be  sufficient, 
however,  if  facts  and  circumstances 
indicate  that  the  employee  received  a 
different  amount  of  tip  income  than 
shown  by  the  employee's  records. 

One  commenter  suggests  that  the 
regulations  be  revised  to  delineate  the 
facts  and  circumstances  that  may 
indicate  that  the  employee  received  a 
different  amount  of  tip  income  than 
shown  by  his  or  her  records.  However, 
because  facts  and  circumstances  vary  in 
every  case,  it  is  impracticable  to  prcwide 
such  delineation. 

Other  comments  urged  various 
revisions  to  the  regulations  that  can  only 
be  accomplished  by  amending  the 
underlying  statutory  provision.  Thus,  the 
regulatory  definitions  of  a  large  food 
and  beverage  establishment  in 
S  31.6053-3(j)(7)  and  of  an  employee  in 
5  31.6053-3(j)(9)  for  purposes  of  the  large 
food  or  beverage  establishment 
definition  cannot  be  revised  as 
suggested  by  the  commenters  absent 
amendments  to  the  definition  of  a  large 
food  or  beverage  establiahment  in 
section  6053(c)(4)  of  the  Internal 
Revenue  Code. 

Certain  other  comments  suggest 
revisions  to  the  regulations  (i)  to  clarify 
that  the  10-employee  test  for  purposes  of 
the  determination  of  a  large  food  or 
beverage  establishment  is  made  as  of 
the  preceding  calendar  year,  and  (ii)  to 
set  forth  the  application  of  the  reporting 
requirements  to  start-up  restaurants. 
These  comments  are  not  adopted  since 
such  rules  currently  exist  in  S  31.8053- 
3(j)(7)(i)  of  the  Employment  Tax 
Regulations  with  respect  to  the  10- 
employee  test  and  S  31.6053-3(1)  of  those 
regulations  with  respect  to  new 
businesses. 

Explanation  of  Provisions 

These  final  regulations  reflect 
amendments  to  section  6053  with 
respect  to  the  reduction  of  the  minimum 
allocation  rate  from  5  percent  to  2 
percent  (§  31.6053-3(h)(l))  and  with 
respect  to  the  treatment  of  50-percent 
stockholders  as  non-employees 
(§  31.6053-3(j)  (9)). 

In  addition,  the  final  regulations 
provide  rules  with  respect  to  employee- 
originated  petitions  for  a  reduction  in 
the  lip  allocation  rate.  Section  31.6053- 
3(h)(2)  provides  that  employee- 
originated  petitions  must  be  consented 
to  by  a  majority  of  employees  which,  for 
this  purpose,  means  mor*  than  one-half 
of  the  directly  tipped  employees 
employed  by  the  establishment  at  the 
time  the  petition  is  filed.  Further 
requirements  of  employee-origiQated 


petitions  are  set  forth  in  §  31.8053- 
3(h)(2)(iii).  including  a  requirement  that 
employers  provide  certam  information 
to  the  district  director.  Such  information 
constitutes  return  information  (as 
defined  in  section  6103(b)(2))  and  as 
such  shall  not  be  disclosed  by  the 
Internal  Revenue  Service  except  as 
provided  in  section  6103. 

In  addition  to  the  general 
recordkeeping  requirements  applicable 
to  all  taxpayers,  these  final  regulations, 
in  response  to  the  congressional 
mandate  to  promulgate  regulations  with 
respect  to  recordkeeping  requirements 
apphcable  to  tipped  employees,  provide 
rules  specifically  applicable  to  tipped 
employees.  Under  these  final 
regulations,  an  employee  is  required  to 
maintain  sufficient  evidence  to  establish 
the  amount  of  tip  income  received  by 
the  employee  during  a  taxable  year.  The 
regulations  provide  that  sufficient 
evidence  consists  of  either  (a)  a  daily 
record,  or  (b)  other  evidence  (such  as 
documentary  evidence)  of  the  tip  income 
received  which  is  as  credible  and  as 
reliable  as  a  daily  record  (§  31.6053-4). 
The  daily  record  or  other  evidence  may 
not  be  sufficient  evidence  if  facts  and 
circumstances  indicate  that  the 
employee  received  a  larger  amount  of 
tip  income  (5  31.6053-^). 

The  effective  date  for  these 
substantiation  rules  is  October  1, 1985. 
However,  under  the  general 
recordkeeping  provisions  of  section  6001 
and  the  regulations  thereunder,  tipped 
employees  are  required,  for  periods 
prior  to  that  date,  to  have  books  and 
records  adequate  to  substantiate  the 
amount  of  tip  income  received. 
Substantiation  considered  sufficient 
under  |  31.6053-4  of  these  final 
regulations  will  also  be  considered 
sufficient  for  such  prior  periods. 

Tax  Reform  Act  of  1986 

This  Treasury  decision  also  makes 
conforming  amendments  to  9  31.6053- 
3(f)(l)(iv)  and  (j)  to  reflect  section  1571 
ot  the  Tax  Reform  Act  of  1986.  Thus,  for 
payroll  periods  beginning  after 
December  31, 1986,  5  31.6053-3(f)(l)(iv) 
provides  that  the  method  of  allocation  of 
tips  based  on  the  number  of  hours 
worked  may  be  utilized  only  by  an 
employer  that  employs  less  than  the 
equivalent  of  25  full-time  employees  at 
the  establishment  during  the  payroll 
period.  Section  31.6053-3(j){19)  provides 
that  an  employer  is  considered  to 
employ  less  than  the  equivalent  of  25 
full-time  employees  at  an  establishment 
during  a  payroll  period  if  the  average 
number  of  employee  hours  worked  per 
business  day  during  the  payroll  period  is 
less  than  200  hours. 


Regulatory  Flexibility  Act;  Executive 
Order  12291;  Paperwork  Reduction  Act 
of  1980 

The  amendment  of  the  regulations 
proposed  by  notice  of  proposed 
rulemaking  on  July  23, 1985.  and  adopted 
by  this  Treasury  decision  is 
interpretative.  Accordingly,  the 
Regulatory  Flexibility  Act  did  not  apply 
to  the  notice  of  proposed  rulemaking 
and  no  Regulatory  Flexibility  Analysis 
was  required.  The  Commissioner  of 
Internal  Revenue  has  determined  that 
this  rule  is  not  a  major  rule  as  defined  in 
Executive  Order  12291  and  that  a 
Regulatory  Impact  Analysis  is  therefore 
not  required.  The  reporting  requirements 
added  by  this  document  have  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  in  accordance  with 
the  requirements  of  the  Paperwork 
Reduction  Act  of  1980.  The  reporting 
requirements  have  been  approved  by 
OMB. 

Drafting  Information 

The  principal  author  of  these  final 
regulations  is  Gail  H.  Morse  of  the 
Legislation  and  Regulations  Division  of 
the  Office  of  Chief  Counsel,  Internal 
Revenue  Service.  However,  personnel 
from  other  offices  of  the  Internal 
Revenue  Service  and  the  Treasury 
Department  participated  in  developing 
the  regulations  on  matters  of  both 
substance  and  style. 

List  of  Subjects 

26  CFR  Part  31 

Employment  taxes.  Income  taxes. 
Lotteries,  Railroad  retirement.  Social 
security.  Unemployment  tax. 
Withholding. 

26  CFR  Part  602 

Reporting  and  recordkeeping 
requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly.  26  CFR  Part  31  and  Part 
602  are  amended  as  follows: 

PART  31— EMPLOYMENT  TAXES  AND 
COLLECTION  OF  INCOME  TAX  AT 
SOURCE 

Paragraph  1.  The  authority  for  Part  31 
is  amended  by  adding  the  following 
citation: 

Authority:  26  U.S.C.  7805.  *  *  *  Sections 
31,6053-3  (b)(5).  (h)  and  (j)(9)  and  31.6053-* 
are  also  issued  under  sec.  1072  of  Pub.  L  98- 
369.  98  Stat.  1052;  and  26  U.S.C.  6001. 

§§31.6053-37  and  3 1.6053-4T    (R«fTK>vedl 

Par.  2.  Sections  31.8053-3T  and 
31.8053-4T  of  the  temporary 


Employment  Tax  Regulations  are 
removed. 

Par.  3.  Section  31.6053-3  is  amended 
by  adding  a  sentence  at  the  end  of 
paragraph  {f)(l)(iv),  by  adding  a  new 
paragraph  {j)(19)  immediately  after 
existing  paragraph  (j){18),  and  by 
revising  paragraphs  (b)(5),  (h).  and  (j)(9) 
to  read  as  set  forth  below: 

§  3 1 .6053-3    Reporting  by  certain  large 
food  or  beverage  establishments  with 
respect  to  tips. 

•  •         •         *         ♦ 

(b)  Employer  statement  to  employees 

•  •  * 

(5)  Employee  reporting  of  tip  income. 
Regardless  of  whether  an  employee 
receives  an  allocation  under  section 
6053(c)  and  §  31.6053-3,  the  employee  is 
required  to  report  as  income  on  his  or 
her  Federal  income  tax  return  all  tips 
received.  For  tips  received  before 
October  1, 1985,  an  employee  must  be 
able  to  substantiate  the  amount  of 
reported  tip  income  as  provided  in 
section  8001  and  the  regulations 
thereunder.  For  tips  received  on  or  after 
October  1, 1985.  an  employee  must  be 
able  to  substantiate  the  amount  of 
reported  tip  income  as  provided  in 
§  31.6053-^.  The  Internal  Revenue 
Service  may  determine  that  a  tipped 
employee  received  a  larger  amount  of 
tip  income  than  is  reflected  by  the 
employee's  allocation. 
***** 

(f)  Allocation  method  to  be  used  in  the 

absence  of  a  good  faith  agreement.    [1] 

•  «  * 

(iv)  *  »  *  For  payroll  periods 
beginning  after  December  31. 1986,  the 
method  of  allocation  described  in  the 
preceding  sentence  may  be  used  only  by 
an  employer  that  employs  less  than  the 
equivalent  of  25  full-time  employees  (as 
defined  in  paragraph  (j)(19)  of  this 
section)  at  the  establishment  during  the 
payroll  period. 
***** 

(h)  Lowering  the  percentage  to  be 
used—[l)  In  general.  On  and  after  July 
18, 1984,  an  employer  or  a  majority  of 
the  employees  (as  defined  in  paragraph 
(h)(2)(iii)  of  this  section)  of  an  employer 
may  petition  the  district  director  for  the 
internal  revenue  district  in  which  the 
employer's  establishment  is  located  to 
have  the  percentage  of  gross  receipts 
that  is  used  to  determine  the  amount  to 
be  allocated  under  section  6053(c)(3)(A) 
and  paragraph  (d)  of  §  31.6053-3  reduced 
from  8  percent  to  the  percentage  that  the 
petitioning  employer  or  employees 
believe  to  be  the  actual  percentage  of 
the  amount  of  the  establishment's  gross 
receipts  that  reflects  the  amount  of  tips. 
The  district  director  may  thereafter 
reduce  the  percentage  of  gross  receipts 


used  to  determine  the  amount  to  be  so 
allocated  to  the  percentage  that  the 
district  director  determines  to  be  the 
proper  estimate  of  the  actual  percentage 
of  gross  receipts  constituting  tips.  The 
district  director,  however,  may  not 
reduce  the  percentage  below  2  percent 
For  the  rules  in  effect  prior  to  July  18, 
1984,  see  26  CFR  31.6053-3(h)  (Rev.  as  of 
April  1, 1984). 

(2)  Time  and  manner  for  petition  to 
have  percentage  reduced — (i)  In  general. 
The  petition  shall  be  in  writing  and  shall 
include  sufficient  information  fo  allow 
the  district  director  to  estimate  with 
reasonable  accuracy  the  actual  tip  rate 
of  the  establishment.  For  example,  such 
information  might  include  the  charged 
tip  rate,  the  type  of  establishment,  menu 
prices,  the  location  of  the  establishment, 
the  amount  of  "self-service"  required, 
the  days  and  hours  open  for  business, 
and  whether  the  customer  receives  the 
check  from  or  pays  the  server  for  the 
meaL 

(ii)  Employer  petitions.  In  the  case  of 
employer-originated  petitions,  the 
employer  has  the  burden  of  supplying 
sufficient  information  to  allow  the 
district  director  to  estimate  with 
reasonable  accuracy  the  actual  tip  rale 
of  the  establishment.  The  employer  also 
shall  attach  to  the  petition  copies  of 
Form  8027  (if  any)  filed  for  the 
establishment  for  the  3  years  preceding 
calendar  years. 

(iii)  Employee  petitions.  (A)  In  the 
case  of  employee-originated  petitions,  a 
majority  of  the  employees  of  an 
establishment  must  consent  to  the 
petition.  A  majority  for  purposes  of  this 
paragraph  is  more  than  one-half  of  all 
the  directly  tipped  employees  (within 
the  meaning  of  paragraph  U){12)  of  this 
section)  employed  by  the  establishment 
at  the  time  the  petition  is  filed.  In  the 
case  of  a  single  petition  for  certain 
multi-establishment  employers  (see 
paragraph  (h)(4)  of  this  section),  more 
than  one-half  of  the  aggregate  directly 
tipped  employees  (at  the  time  the 
petition  is  filed)  of  the  establishments 
covered  by  the  petition  must  consent. 
The  petition  filed  with  the  district 
director  must  state  the  total  number  of 
directly  tipped  employees  employed  by 
the  establishment  (or  establishments) 
and  the  number  of  the  directly  tipped 
employees  consenting  to  the  petition. 

(B)  The  petitioning  employees  have 
the  burden  of  supplying  sufficient 
information  to  allow  the  district  director 
to  estimate  with  reasonable  accuracy 
the  actual  tip  rate  of  the  estabhshment 
to  the  extent  they  possess  such 
information.  If  the  employer  possesses 
relevant  information,  the  employer  must 
provide  such  information  to  the  district 
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director  upon  the  request  of  the 
petitioning  employees  or  district 
director.  Employees  who  file  a  petition 
under  this  paragraph  must  promptly 
notify  their  employer  of  the  petition. 
Promptly  upon  receipt  of  such 
notification,  their  employer  must  submit 
to  the  district  director  copies  of  the 
Form  8027  (if  any)  filed  for  the 
establishment  for  the  3  immediately 
preceding  calendar  years.  Any 
information  supplied  by  the  employer 
during  the  petitioning  process 
constitutes  return  information  (as 
defined  in  section  6103(b)(2))  which 
shall  not  be  disclosed  by  the  Internal 
Revenue  Service  (except  as  provided  in 
section  8103)  to  any  employees  of  the 
employer  or  to  representatives  of  such 
employees. 

(3)  Effective  date  for  reduced 
percentage.  The  district  director  shall 
determine  the  term  for  which  the 
reduced  percentage  is  to  be  effective.  At 
the  end  of  such  term,  the  reduced 
percentage  shall  cease  to  apply  unless 
previously  extended  by  the  district 
director  for  the  district  in  which  the 
large  food  or  beverage  establishment  is 
located.  In  no  event  shall  the  reduced 
percentage  be  applied  to  payroll  periods 
before  the  date  the  petition  described  in 
paragraph  (h)(2)  of  this  section  is  filed 
unless  the  establishment  is  a  new 
business  (as  described  in  paragraph  (i) 
of  §  31.6053-3).  In  the  case  of  a  new 
business  or  a  petition  for  reduction  filed 
prior  to  September  30. 1983.  the  district 
director  may  allow  the  approved 
reduced  percentage  to  be  applied 
retroactively  to  the  first  day  of  the 
calendar  year  of  the  petition.  Until  such 
time  as  the  employer  is  notified  in 
writing  by  the  district  director  of 
approval  of  a  reduction,  the  employer 
must  continue  to  use  8  percent  of  gross 
receipts  for  purposes  of  complying  with 
section  6053(c)  and  this  section. 

(4)  Single  petition  for  certain  multi- 
establishment  employers.  An  employer 
(including  a  single  employer  as  defined 
in  section  52  (a)  or  (b))  or  a  majority  of 
the  employees  of  such  employer  may 
use  a  single  petition  for  two  or  more  of 
the  employer's  establishments  if  such 
establishments  are  essentially  the  same 
type  of  business,  the  petitioning 
employer  or  employees  have  made  a 
good  faith  determination  that  the  tip 
rates  at  such  establishments  are 
essentially  the  same,  and  the 
establishments  are  located  in  the  same 
internal  revenue  region.  Single  petitions 
shall  include  the  names  and  locations  of 
the  establishments  for  which  a  reduction 
is  requested  and  the  information 
required  by  paragraph  (h)(2)  of  this 
section  for  a  typical  establishment.  A 


Single  petition  for  multi-establishments 
located  within  an  internal  revenue 
region  shall  be  filed  with  the  district 
director  for  the  internal  revenue  district 
in  which  the  greatest  number  of  the 
establishments  included  in  the  petition 
are  located.  If  there  is  an  equal  number 
of  establishments  located  in  two  or  more 
internal  revenue  districts  the  employer 
or  employees  petitioning  may  choose  the 
district  to  which  the  petition  is  sent. 

•  «  *  •  « 

(j)  Definitions  '  '  ' 

(9)  More  than  10  employees  on  a 
typical  business  day.  An  employer  shall 
be  considered  to  have  normally 
employed  more  than  10  employees  on  a 
typical  business  day  during  a  calendar 
year  if  one-half  of  the  sum  of  the 
average  number  of  employee  hours 
worked  per  business  day  during  the 
calendar  month  in  which  the  aggregate 
gross  receipts  from  food  or  beverage 
operations  were  the  greatest  plus  the 
average  number  of  employee  hours 
worked  per  business  day  during  the 
calendar  month  in  which  the  aggregate 
gross  receipts  from  food  or  beverage 
operations  were  the  least,  is  greater 
than  80  hours.  The  average  number  of 
employee  hours  worked  per  business 
day  during  a  month  shall  be  computed 
by  dividing  the  total  number  of  hours 
worked  during  the  month  by  all 
employees  of  the  employer  who  are 
employed  in  a  food  or  beverage 
operation  by  the  average  of  the  number 
of  days  during  the  month  that  each  food 
or  beverage  operation  at  which  such 
employees  worked  was  open  for 
business.  If  an  employer  operates  both  a 
food  or  beverage  operation  and  a 
nonfood  or  beverage  operation,  and  one 
or  more  of  his  or  her  employees  work  for 
both  operations,  the  employer  may  make 
a  good  faith  estimate  of  the  number  of 
hours  such  employees  worked  for  each 
operation  in  a  given  month.  Similarly,  in 
cases  where  one  or  more  of  an 
employer's  employees  work  for  more 
than  one  of  such  employer's  food  or 
beverage  operations,  a  good  faith 
estimate  may  be  made  of  the  number  of 
hours  such  employees  worked  for  each 
operation  in  a  given  month.  For 
purposes  of  this  subparagraph, 
employees  who  are  employed  in  a  food 
or  beverage  operation  include  all 
employees  of  the  operation,  not  just  food 
or  beverage  employees.  The  employees 
of  an  employer  shall  include  all 
employees  at  all  food  or  beverage 
operations  who.  along  with  the 
employees  of  such  employer,  would  be 
treated  as  employees  of  a  single 
employer  under  section  52  (a)  or  (b)  (as 
in  effect  on  September  3, 1982)  and  the 
regulations  thereunder.  For  example,  if 


an  employer  at  a  food  or  beverage 
operation  is  a  member  of  a  controlled 
group  of  corporations,  then  all 
employees  of  all  corporations  which  are 
members  of  such  controlled  group  of 
corporations  shall  be  treated  as 
employed  by  each  such  employer  for 
purposes  of  this  paragraph.  However,  an 
individual  who  owns  50  percent  or  more 
in  value  of  the  stock  of  a  corporation 
operating  an  establishment  shall  not  be 
treated  as  an  employee  of  any 
establishment  owned  by  the 
corporation. 
*         •         *         •         * 

(19)  Less  than  the  equivalent  of  25 
full-time  employees.  For  purposes  of 
paragraph  (f)(l)(iv)  of  this  section,  an 
employer  shall  be  considered  to  employ 
less  than  the  equivalent  of  25  full-tiine 
employees  at  an  establishment  during  a 
payroll  period  (as  defined  in  section 
3401(b)  and  the  regulations  thereunder) 
if  the  average  number  of  employee  hours 
worked  per  business  day  during  a 
payroll  period  is  less  than  200  hours. 
The  average  number  of  employee  hours 
worked  per  business  day  during  a 
payroll  period  shall  be  computed  by 
dividing  the  total  number  of  hours 
worked  during  the  period  by  all 
employees  of  the  employer  who  are 
employed  in  a  food  or  beverage 
operation  by  the  average  of  the  number 
of  days  during  the  period  that  each  food 
or  beverage  operation  at  which  such 
employees  worked  was  open  for 
business.  If  an  employer  operates  both  a 
food  or  beverage  operation  and  a 
nonfood  or  beverage  operation,  and  one 
or  more  of  his  employees  work  for  both 
operations,  the  employer  may  make  a 
good  faith  estimate  of  the  number  of 
hours  such  employees  worked  for  each 
operation  in  a  given  payroll  period. 
Similarly,  in  cases  where  one  or  more  of 
an  employer's  employees  work  for  more 
than  one  of  such  employer's  food  or 
beverage  operations,  a  good  faith 
estimate  may  be  made  of  the  number  of 
hours  such  employees  worked  for  each 
operation  in  a  given  payroll  period.  If 
there  is  more  than  one  payroll  period  for 
the  establishment,  the  payroll  period 
which  is  used  for  the  greatest  number  of 
employees  shall  be  the  payroll  period 
for  purposes  of  this  paragraph  (j)(19). 
For  purposes  of  this  paragraph  (j)(19). 
employees  who  are  employed  in  a  food 
or  beverage  operation  include  all 
employees  of  the  operation,  not  just  food 
or  beverage  employees.  The  employees 
of  an  employer  shall  include  all 
employees  at  all  food  or  beverage 
operations  who.  along  with  the 
employees  of  such  employer,  would  be 
treated  as  employees  of  a  single 
employer  under  section  52  (a)  or  (b)  (as 


in  effect  on  September  3,  1982)  and  the 
regulations  thereunder.  For  example,  if 
an  employer  at  a  food  or  beverage 
operatK  n  is  a  member  of  a  controlled 
group  of  corporations,  then  ail 
employees  of  ail  corporations  which  are 
members  of  such  controlled  group  of 
corporations  shall  be  treated  as 
employed  by  each  such  employer  for 
purposes  of  this  paragraph. 

Par.  4.  A  new  §  31.6053-4  is  added 
immediately  after  existing  %  31.6053-3  to 
read  as  follows; 

§  3 1 .6053-4    Substantiation  requirements 
for  tipped  ernp4oyee». 

(a)  Substantiation  of  tip  income — (1) 
In  general.  An  employee  shall  maintain 
sufficient  evidence  to  establish  the 
amount  of  tip  income  received  by  the 
employee  during  a  taxable  year.  A  daily 
record  maintained  by  the  employee  (as 
described  in  paragraph  (a)(2)  of  this 
section)  shall  constitute  sufficient 
evidence.  If  the  employee  does  not 
maintain  a  daily  record,  other  evidence 
of  the  amount  of  tip  income  received 
during  the  year,  such  as  documentary 
evidence  (as  described  in  paragraph 
{a)(3)  of  this  section),  shall  constitute 
sufficient  evidence,  but  only  if  such 
other  evidence  is  as  credible  and  as 
reliable  as  a  daily  record.  However, 
notwithstanding  any  other  provision  of 
this  paragraph  (a)  (1),  a  daily  record  or 
other  evidence  that  is  as  credible  and  as 
rehable  as  a  daily  record  may  not  be 
sufficient  evidence  if  there  are  facts  or 
circumstances  which  indicate  that  the 
employee  received  a  larger  amount  of 
tip  income.  Moreover,  oral  statements  of 
the  employee,  without  corroboration, 
cannot  constitute  sufficient  evidence. 

(2)  Daily  record.  The  daily  record 
shall  state  the  employee's  name  and 
address,  the  employer's  name,  and  the 
establishment's  name.  The  daily  record 
shall  show  for  each  work  day  the 
amount  of  cash  tips  and  charge  tips 
received  directly  from  customers  or  from 
other  employees,  and  the  amount  of  tips, 
if  any.  paid  out  to  other  employees 
through  tip  sharing,  tip  pooling  or  other 
arrangements  and  the  names  of  such 
employees.  The  record  shall  also  show 
the  date  that  each  entry  is  made.  Form 
4070 A.  Employee's  Daily  Record  of  Tips, 
may  be  used  to  maintain  such  daily 
record.  The  daily  record  of  tips  received 
by  an  employee  shall  be  prepared  and 
maintained  in  such  manner  that  each 
entry  is  made  on  or  near  the  date  the  tip 
income  is  received.  A  daily  record  made 
on  or  near  the  date  the  tip  income  is 
received  has  a  high  degree  of  credibility 
not  present  with  respect  to  a  record 
prepared  subsequent  thereto  when 
generally  there  is  a  lack  of  accurate 
recall.  An  entry  is  made  "near  the  date 


the  tip  income  is  received"  if  the 
required  information  with  respect  to  tips 
received  and  paid  out  by  the  employee 
for  the  day  is  recorded  at  a  time  when 
the  employee  has  full  present  knowledge 
of  those  receipts  and  payments. 

(3)  Documentary  evidence. 
Documentary  evidence  consists  of 
copies  of  any  documents  that  contain  (i) 
amounts  that  were  added  to  a  check  by 
customers  as  a  tip  and  paid  over  to  the 
employee  or  (ii)  amounts  that  were  paid 
by  a  customer  for  food  or  beverages 
with  respect  to  which  tips  generally 
would  be  received  by  the  employee. 
Examples  of  documentary  evidence  are 
copies  of  restaurant  bills,  credit  card 
charges,  or  charges  under  any  other 
arrangement  (see  §31.6053-3{j)(4)) 
containing  amounts  added  by  the 
customer  as  a  tip. 

(b)  Retention  of  records.  Records 
maintained  under  this  section  shall  be 
kept  at  all  times  available  for  inspection 
by  authorized  internal  revenue  officers 
or  employees,  and  shall  be  retained  so 
long  as  the  contents  thereof  may  become 
material  in  the  administration  of  any 
internal  revenue  law, 

(c)  Effective  date.  The  substantiation 
requirements  of  this  5  31.6053-4  shall  be 
effective  for  tips  received  on  or  after 
October  1, 1985.  For  the  rules  in  effect 
prior  to  October  1, 1985,  see  section  6001 
and  the  regulations  thereunder. 
Substantiation  considered  sufficient  as 
provided  in  this  §  31.6053-4  will  also  be 
considered  sufficient  for  tips  received 
before  October  1. 1985. 

PART  602— OMB  CONTROL  NUMBERS 
UNDER  THE  PAPERWOHK 
REDUCTION  ACT 

Par.  5.  The  authority  for  Part  602 
continues  to  read  as  follows: 

Authority':  28  U.S.C.  7805. 
§602.101     (Amended] 

Par.  6.  Section  602.101(c)  is  amended 
by  removing  from  the  table  "§  31.6053- 

3'r  and  §  31.6053-iT 1545-0065"  and 

inserting  in  the  appropriate  places  in  the 
table  '•§  31.6053-3  and  {  31.6053-4  . . . 
1545-0065." 


Lawrence  B.  Gibbs, 
Commissioner  of  Internal  Revenue. 

Approved:  May  15, 1987. 
).  Roger  Mentz, 

Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  87-12841  Filed  6-5-87;  8:45  amj 
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Bureau  of  Alcohol,  Tobacco  and 
Firearms 

27  CFR  Part  9 

IT.D.  ATF-252  Re:  NoHce  No.  6 12 J 

Old  Mission  Peninsula  Viticulturai  Area 

AOENCY:  Bureu  of  Alcohol.  Tobacco  and 

Firearms. 

ACTION:  Final  rule.  Treasury  decision.  ' 

summary:  This  final  rule  establishes  a 
viticulturai  area  known  as  Old  Mission 
Peninsula,  located  in  Grand  Traverse 
County  (in  the  northwest  portion  of  the 
lower  peninsula  of  Michigan).  The 
petition  was  submitted  by  a  winery 
located  in  the  viticulturai  area.  ATF 
feels  that  the  establishment  of 
viticulturai  areas  and  the  subsequent 
use  of  viticulturai  area  names  as 
appellations  of  origin  in  wine  labeling 
and  advertising  will  help  consumers 
identify  the  wines  they  may  purchase.  It 
will  also  allow  wineries  to  better 
designate  the  specific  grape-growing 
area  where  their  wines  come  from. 

EFFECTIVE  DATE:  July  8. 1987. 

FOR  FURTHER  INFORMATION  CONTACT! 

Edward  A.  Reisman,  ATF  Specialist, 
FAA.  Wine  and  '"''?»•  Branch.  Bureau  of 
Alcohol,  Tobacco  and  Firearms,  Ariel 
Rios  Federal  Building,  1200 
Pennsylvania  Avenue  NW..  Washington. 
DC  20226  (202-566-7626). 

SUPPLEMENTARY  INFORMATION; 
Background  { 

On  August  23, 1978.  ATF  published 
Treasury  Decision  ATF-53  (43  FR  37672. 
54624)  revising  regulations  in  27  CFR 
Part  4.  These  regulations  also  allow  the 
name  and  location  of  an  approved 
viticulturai  area  to  be  used  as  an 
appellation  of  origin  on  wine  labels  and 
in  wine  advertisements. 

On  October  2. 1979,  ATF  published 
Treasury  Decision  ATF-60  (44  FR  56692) 
which  added  a  new  Part  9  to  27  CFR. 
providing  for  the  hsting  of  approved 
American  viticulturai  areas,  the  names 
of  which  may  be  used  as  appellations  of 
origin. 

Section  4.25(e)(1).  Title  27.  CFR. 
defines  an  American  viticulttiral  £irea  as 
a  delimited  grape-growing  region 
distinguishable  by  geographical 
features,  the  boundaries  of  which  have 
been  delineated  in  Subpart  C  of  Part  9. 

Section  4.25a(e)(2).  outlines  the 
procedure  for  proposing  an  American 
viticulturai  area.  Any  interested  person 
may  petition  ATF  to  establish  a  grape- 
growing  region  as  a  viticulturai  area. 
The  petition  should  include — 
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(a)  Evidence  that  the  name  of  the 
proposed  viticultura!  area  is  locally 
and/or  nationally  known  as  referring  to 
the  area  specified  in  the  petition; 

(hi  Historical  or  current  evidence  that 
the  boundaries  of  the  viticultural  area 
are  as  specified  in  the  petition; 

(c)  Evidence  relating  to  the 
geographical  characteristics  (climate, 
soil,  elevation,  physical  features,  etc.) 
which  distinguish  the  viticultural 
features  of  the  proposed  area  from 
surrounding  areas; 

(d)  A  description  of  the  specific 
boundaries  of  the  viticultural  area, 
based  on  features  which  can  be  found 
on  United  States  Geological  Survey 
(U.S.G.S.)  maps  of  the  largest  applicable 
scale;  and 

(e)  A  copy  of  the  appropriate  U.S.G.S. 
maps  with  the  boundaries  prominently 
marked. 

Petition 

ATF  was  petitioned  for  a  viticultural 
area  encompassing  the  narrow 
peninsula  above  Traverse  City, 
Michigan.  The  petition  for  the  "Old 
Mission  Peninsula"  viticultural  area  was 
submitted  by  Edward  O'Keefe,  President 
of  the  Chateau  Grand  Traverse  Winery, 
the  only  winery  located  within  the 
boundary  of  the  viticultural  area.  The 
viticultural  area  consists  of  all  the  land 
in  Peninsula  Township  (excluding 
Marion  and  Bassett  Islands).  It  also 
includes  a  small  portion  of  Traverse 
City  Township.  This  peninsula  is  a  sliver 
of  land  that  juts  into  Grand  Traverse 
Bay.  forming  on  its  east  side,  the  East 
Arm  of  Grand  Traverse  Bay,  and  on  its 
west  side,  the  West  Arm  of  Grand 
Traverse  Bay.  The  viticultural  area  is 
approximately  19  miles  long  and  no 
more  than  3  miles  wide  at  any  point. 
The  total  area  of  the  viticultural  area  is 
approximately  30  square  miles  (19,200) 
of  land.  There  are  50  acres  of  vinifera 
vineyards  for  wine  production  in  the 
Old  Mission  Peninsula  viticultural  area. 
31  more  acres  of  vineyards  are  planned 
for  use  by  1989.  The  Old  Mission 
Peninsula  is  the  fourth  American 
viticultural  area  to  be  established  in 
Michigan.  Leelanau  Peninsula  located 
nearby  to  the  west  (across  Grand 
Traverse  Bay)  is  one  of  them. 

Evidence  of  Name 

The  petitioner  submitted  evidence  in 
the  form  of  excerpts  from  Michigan 
history  B^oks  and  wine  reference  books 
that  verified  that  the  area  has  been 
locally  and  nationally  called  the  Old 
Mission  Peninsula  for  a  number  of 
yoars. 


Evidence  of  Boundaries 

The  Old  Mission  Peninsula  viticultural 
area  is  bounded  on  three  sides  by  the 
waters  of  Grant  Traverse  Bay.  and 
connected  on  the  south  by  the  mainland 
of  Michigan's  lower  peninsula,  at 
Traverse  City.  The  south  boundary,  the 
unmarked  light-duty  road  (known 
locally  as  Eastern  Avenue)  bordering  on 
Northwestern  Michigan  College, 
although  a  man-made  boundary, 
coincidentally  is  the  demarcation  point 
between  the  Old  Mission  Peninsula  and 
the  inland  areas  of  northwestern 
Michigan's  lower  peninsula. 

The  boundaries  of  the  Old  Mission 
Peninsula  viticultural  area  may  be  found 
on  two  U.S.G.S.  Quadrangle  (15  Minute 
Series)  maps. 

Area  History 

The  petitioner  furnished  information 
which  identified  the  viticultural  area  as 
a  fruit-growing  region  (cherries,  peaches, 
plums,  apples,  berries  and  grapes)  for 
over  100  years.  In  recent  years  there  has 
been  a  revival  in  interest  in  grape- 
growing  for  commercial  purposes  on  the 
Old  Mission  Peninsula.  The  petitioner 
claimed  the  peninsula  is  isolated  and 
distinguishable  from  the  surrounding 
area  by  virtue  of  natural  boundaries  and 
unique  geographical  features. 

Evidence  of  Geographical 
Characteristics 

Climate 

A  climate  of  favorable  summer  and 
winter  caused  by  the  moderating 
influence  of  Lake  Michigan  is  most 
pronounced  in  the  Grand  Traverse 
Region  which  includes  Old  Mission 
Peninsula.  Leelanau  Peninsula  and  a 
few  surrounding  counties.  The 
surrounding  deep  waters  of  the  Grand 
Traverse  Bay.  coupled  with 
southwesterly  winds  carrying  warmth 
from  the  mainland,  create  a 
microclimate  on  the  Old  Mission 
Peninsula.  The  peninsula,  then,  is 
doubly  tempered,  once  from  l.ake 
Michigan  effects,  and  again  by  the 
Grand  Traverse  Bay.  This  additional 
insulating  effect  of  the  bay  is  reflected 
in  differences  in  total  degree  growing 
days  between  Old  Mission  Peninsula. 
Traverse  City,  and  Leelanau  Peninsula. 

Data  gathered  from  a  National 
Weather  Service  summary  for  the  15- 
year  period  (1962-1976)  and  for  the  2- 
year  period  (1980-1981)  in  western 
Michigan,  was  provided  by  the 
petitioner.  Total  growing  degree  days  for 
Old  Mission  Peninsula  at  base  50  (the 
b.ise  temperature  used  for  grapes  as 
well  as  cherries)  averages  2.075  degree 
days  over  the  15  year  period.  Traverse 
City  and  Leelanau  Peninsula  average 


2,134  degree  days  over  the  2  year  period 
and  2.109  degree  days  over  the  15  year 
period,  respectively.  However,  even 
though  total  growing  degree  days 
afforded  fruit  crops  on  the  Old  Mission 
Peninsula  are  less  in  number,  they  are 
virtually  frost-free,  as  has  been 
experienced  by  local  fruit  growers.  In 
contrast,  area  frosts  have  been  known 
to  wipe  out  identical  crops  in  the 
surrounding  Grand  Traverse  Region, 
with  little  or  no  damage  reported  on  the 
isolated  Old  Mission  Peninsula. 
Therefore,  temperature  variations  in 
both  the  spring  and  fall  seasons  are 
markedly  more  moderate  on  the  Old 
Mission  Peninsula  than  in  the  immediate 
surrounding  areas. 

The  evidence  presented  in  the  petition 
and  the  notice  of  proposed  rulemaking 
supports  the  fact  that  the  Old  Mission 
Peninsula  region  has  within  its 
boundaries,  distinct  and  unique  grape 
growing  conditions  which  entitle  it  to  be 
a  separate  American  viticultural  area. 

On  the  basis  of  the  evidence  provided 
by  the  petitioner.  ATF  finds  Old  Mission 
Peninsula  to  be  a  delimited  grape 
growing  region  distinguishable  by 
geographical  characteristics. 

Discussion  of  Comments 

On  November  18.  1986.  Notice  No.  612 
was  published  in  the  Federal  Register 
with  a  45-day  comment  period.  In  that 
Notice  ATF  invited  comments  from  all 
interested  parties  regarding  the  proposal 
to  establish  "Old  Mission  Peninsula"  as 
an  American  viticultural  area.  Of 
particular  note.  ATF  specifically  invited 
comments  on  the  proposed  boundary 
and  the  name  for  the  viticultural  area. 
No  comments  were  received  from  the 
public  during  the  comment  period. 

Regulatory  Flexibility  Act 

The  provisions  of  the  Regulatory 
Flexibility  Act  relating  to  an  initial  and 
final  regulatory  flexibility  analysis  (5 
U.S.C.  603,  604)  are  not  applicable  to  this 
final  rule  because  the  proposal  is  not 
expected  (1)  to  have  significant 
secondary  or  incidental  effects  on  a 
substantial  number  of  small  entities;  or 
(2)  to  impose,  or  otherwise  cause  a 
significant  increase  in  the  reporting, 
recordkeeping,  or  other  compliance 
burdens  on  a  substantial  number  of 
small  entities. 

Accordingly,  it  is  hereby  certified 
under  the  provisions  of  section  3  of  the 
Regulatory  Flexibility  Act  (5  U.S.C, 
605(b))  that  this  final  rule,  will  not  have 
a  significant  economic  impact  or  impose 
compliance  burdens  on  a  substantial 
number  of  small  entities. 


Executive  Order  12291 
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It  has  been  determined  that  this  final 
rule  is  not  classified  as  a  "major  rule" 
within  the  meaning  of  Executive  Order 
12291,  46  FR  13193  (1981),  because  it  will 
not  have  an  annual  effect  on  the 
economy  of  $100  million  or  more:  it  will 
not  result  in  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries.  Federal,  State,  or  local 
government  agencies,  or  geographical 
regions;  and  it  will  not  have  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  the 
United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

Paperwork  Reduction  Act 

The  provisions  of  the  Paperwork 
Reduction  Act  of  1980,  Pub.  L.  96-511, 
(44  U.S.C.  Chapter  35.  and  its 
implementing  regulations,  5  CFR  Part 
1320),  do  not  apply  to  this  final  rule 
because  no  requirement  to  collect 
information  is  proposed. 

Miscellaneous  * 

ATF  does  not  wish  to  give  the 
impression  by  approving  "Old  Mission 
Peninsula"  as  a  viticultural  area  that  it 
is  approving  or  endorsing  the  quality  of 
the  wine  derived  from  this  area.  ATF  is 
approving  this  area  as  being  distinct  and 
not  better  than  other  areas.  By 
approving  this  area,  wine  producers  are 
allowed  to  claim  a  distinction  on  labels 
and  advertisements  as  to  the  origin  of 
the  grapes.  Any  commercial  advantage 
gained  can  only  come  from  consumer 
acceptance  of  wines  from  "Old  Mission 
Peninsula," 

Drafting  Information 

The  principal  author  of  this  document 
is  Edward  A.  Reisman,  FAA,  Wine  and 
Beer  Branch,  Bureau  of  Alcohol, 
Tobacco  and  Firearms. 

List  of  Subjects  in  27  CFR  Part  9 

Administrative  practice  and 
procedures,  Viticultural  areas. 
Consumer  protection.  Wine. 

Authority  and  Issuance 

27  CFR  Part  9— American  Viticultural 
Areas  is  amended  as  follows: 

PART  9— (AMENDED) 

Paragraph  1.  The  authority  citation  for 
Part  9  continues  to  read  as  follows: 

Authority;  27  U.S.C.  205. 

Far.  2.  The  table  of  contents  in  27  CFR 
Part  9.  Subpart  C,  is  amended  to  add  the 
title  of  9.114  to  read  as  follows: 


Subpart  C— Approved  American  Vlticuttural 
Areas 

Sec. 


9.114    Old  Mission  Peninsula. 
*         «         •         •         « 

Par.  3  Subpart  C  is  amended  by 
adding  §  9.114  to  read  as  follows: 

Subpart  C— Approved  American 
Viticultural  Areas 

§  9. 1 1 4    Old  Mission  Peninsula. 

(a)  Name.  The  name  of  the  viticultural 
area  described  in  this  section  is  "Old 
Mission  Peninsula." 

(b)  Approved  maps.  The  appropriate 
maps  for  determining  the  boundaries  of 
the  "Old  Mission  Peninsula"  viticultural 
area  are  2  U.S.G.S.  Quadrangle  (15 
Minute  Series)  maps,  scaled  at  1:62,500. 
They  are  entitled: 

(1)  Elk  Rapids,  Mich.  (1957);  and 

(2)  Traverse  City,  Mich.  (1957). 

(c)  Boundary.  The  boundary  in  Grand 
Traverse  County,  Michigan,  consists  of 
all  of  Peninsula  Township,  excluding 
Marion  and  Bassett  Islands.  In  addition, 
the  viticultural  area  takes  in  a  small 
portion  of  Traverse  City  Township. 

(1)  The  beginning  point  is  on  the 
Traverse  City,  Mich.,  U.S.G.S.  map  at 
the  shoreline  of  the  West  Arm  of  Grand 
Traverse  Bay  at  Section  1,  Township  27 
North,  Range  11  West  (T27N,  RllW), 
approximately  500  feet  due  west  of  the 
intersection  of  two  unmarked  light-cJuty 
roads  (approx.  750  feet  north  of  Bryant 
Park); 

(2)  The  boundary  proceeds  north  19 
miles  along  the  western  shoreline  of  the 
Old  Mission  Peninsula  until  it  reaches 
the  lighthouse  near  Old  Mission  Point  at 
the  north  side  of  the  Peninsula  on  the 
Elk  Rapids,  Mich..  U.S.G.S.  map.  Sec.  23, 
T30N.  RlOW: 

(3)  It  then  proceeds  south  for 
approximately  19  miles  along  the 
eastern  shoreline  of  the  peninsula  to  the 
southeast  portion  of  an  unmarked  light- 
duty  road  (known  locally  as  Eastern 
Avenue)  at  Sec.  6,  T27N,  RlOW  on  the 
Traverse  City,  Mich.,  U.S.G.S.  map.  The 
unmarked  light-duty  road  is  located 
immediately  north  of  Northwestern 
Michigan  College  on  the  shoreline  of  the 
East  Arm  of  the  Grand  Traverse  Bay; 

(4)  The  boundary  travels  west  along 
the  unmarked  light-duty  road  (known 
locally  as  Eastern  Avenue)  for 
approximately  one  mile  until  it  meets  an 
unmarked  north/south  light-duty  road  at 
Sec.  1.  T27N.  RllW;  and 

(5)  Finally,  the  boundary  proceeds  due 
east  500  feet  to  the  beginning  point  on 
the  shoreline  of  the  West  Arm  of  the 
Grand  Traverse  Bay  at  Sec.  1,  T27N, 
RllW. 


Signed:  May  4.  1987. 
Stepbeo  E.  Higgins,  i 

Director.  \ 

Approved;  May  21, 1987. 
}ohn  P.  Simpson, 

Deputy  Assistant  Secretary  (Regulatory. 
Trade  and  Tariff  Enforcement). 
[FR  Doc  87-12986  Filed  6-5-87;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 


33  CFR  Part  100 
ICGD  1-87-14] 


Special  Local  Regulations;  Save  the 
Bay  s  11th  Annual  Swim  the  Bay 
Ocean  Swim;  Coasters  Harbor  Island, 
Newport,  Rl  to  Potter  Cove, 
Jamestown,  Rl 

agency:  Coast  Guard,  DOT. 
action:  Final  rule. 

SUMMARY:  Special  local  regulations  are 
being  adopted  for  the  Swim  the  Bay — 
Save  the  Bay  ocean  swim.  This  event 
will  be  held  on  July  18, 1987  from  7:00 
a.m.  to  11:00  a.m.  The  regulations  are 
needed  to  provide  for  the  safety  of  life 
on  navigable  wafers  during  the  event. 
EFFECTIVE  DATE:  These  regulations  are 
effective  from  7:00  a.m.  to  11:00  a.m.  on 
July  18.  1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lt.  L.  Brown.  U.S.  Coast  Guard.  Phone 

(617)223-8311. 

SUPPLEMENTARY  INFORMATION:  In 

accordance  with  5  U.S.C.  553  a  notice  of 
proposed  rulemaking  has  not  been 
published  for  these  regulations  and  good 
cause  exists  for  making  them  effective  in 
less  than  30  days  from  the  date  of 
publication.  Following  normal 
rulemaking  procedures  would  have  been 
impracticable.  The  application  to  hold 
the  event  was  not  received  until  May  8. 
1987.  and  there  was  not  sufficient  time 
remaining  to  publish  proposed  rules  in 
"Advance  of  the  event  or  to  provide  for  a 
delayed  effective  date.  ■ 

Drafting  Information 

The  drafters  of  this  regulation  are  Lt  L. 
Brown,  project  officer,  First  Coast  Guard 
District  Boating  Safety  Division,  and  Lt 
D.J.  St.  James,  p^ect  attorney.  First 
Coast  Guard  District  Legal  Office. 

Discussion  of  Regulation 

The  Save  the  Bay,  Inc.  ocean  swim 
includes  100  swimmers  each 
accompanied  by  a  small  rowboat.  The 
participants  will  enter  the  water  at 
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Coasters  Flarbor  Island.  Newport.  Rhode 
Island,  and  swim  to  Potter  Cove. 
Jamestown.  Rhode  Island,  and  will  cross 
the  East  Passage  of  Narragansett  Bay 
just  north  of  the  Newport  Bridge.  Risk  of 
boat/swimmer  collision  and  large  wake 
hazards  to  escorting  row  boats 
constitute  the  primary  threats  to  the 
participants.  Vessel  traffic  and  speed 
will  be  restricted  within  a  safety  zone 
established  in  the  regulated  area.  One 
Coast  Guard  Cutter  and  several  Coast 
Guard  Auxiliary  vessels  will  be 
assisting  the  race  sponsor  in  patrolling 
the  safety  zone.  The  purpose  of  this 
regulation  is  to  limit  the  distance  to 
which  nonparticipating  vessels  may 
approach  the  participants  and  to  restrict 
vessel  speeds  to  a  no-v^ake  speed  as  set 
forth  below.  The  restrictions  are 
necessary  to  provide  for  the  safety  of 
life  on  navigable  waters  during  the 
event. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safety.  Navigation  (water). 

Regulations 

In  consideration  of  the  foregoing,  Part 
100  of  Title  33.  Code  of  Federal 
Regulations,  is  amended  as  follows: 

1.  The  authority  citation  for  Part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1233;  49  CER  1.46  and 
33  CFR  100.35. 

2.  A  temporary  S  100.35-1-14,  is  added 
to  read  as  follows: 

§  100.35-1-14 

(a)  Regulated  Area:  East  passage  of 
Narragansett  Bay.  bank  to  bank 
bounded  to  the  south  by  the  Newport 
Bridge,  and  to  the  north  by  a  line  drawn 
from  Bishop  Rock  (41-31  05' N.  71- 
19'54"W).  Newport.  Rhode  Island  to 
Fowler  Rocks  (41-32'00'N.  71-21'48'W). 
Conanicut  Island,  (amestown.  Rhode 
Island. 

(b)  Special  Local  Regulations:  All 
vessels  operating  in  the  regulated  area 
or  in  the  vicinity  of  participants  in  this 
event  shall: 

(1)  Approach  no  closer  than  200  yards 
from  any  participant.  The  participants 
will  be  swimming  from  Coaster's  Harbor 
Island,  Newport  Rhode  Island,  to  Potter 
Cove,  Jamestown.  Rhode  Island.  Each 
swimmer  will  be  accompanied  by  a 
rowboat  crewed  by  at  least  two  persons. 

(2)  Observe  a  maximum  speed  limit  of 
five  (5)  knots,  or  "No  Wake  Speed", 
whatever  is  less. 

(3)  Exercise  extreme  caution  when 
operating  in  this  area. 


Udied:  May  22, 1987. 
R.L.  lohanson. 

Rear  Admiral  (Lower  Half),  U.S.  Coast  Guard 
Commander.  First  Coast  Guard  District. 
|FR  Doc.  87-12981  Filed  6-5-87;  &45  am) 
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ENVIRONMENTAL  PROTECTION 

AGENCY 

40  CFR  Part  799 
IOPTS-42002E;  FRL-3214-8I 

Fluoroalkenes;  Final  Test  Rule 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUIMMARY:  Pursuant  to  the  Toxic 
Substances  Control  Act  (TSCA).  EPA  is 
issuing  a  final  rule  to  require  testing  for 
certain  health  effects  for  the  following 
fluoroalkenes:  vinyl  fluoride  (VF;  CAS 
No.  75-02-5).  vinylidene  fluoride  (VDF; 
CAS  No.  75-38-7),  hexafluoropropene 
(HFP;  CAS  No.  116-15-4)  and 
tetrafluoroethene  (TFE;  CAS  No  116-14- 
3).  By  this  action.  EPA  is  also 
withdrawing  its  proposed  reproductive 
effects  testing  for  VDF. 
DATES:  In  accordance  with  40  CFR  23.5, 
this  rule  shall  be  promulgated  for 
purposes  of  judicial  review  at  12  p.m. 
eastern  standard  time  on  June  22, 1987. 
This  rule  shall  become  effective  on  July 
22. 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Edward  A.  Klein.  Director.  TSC^.A 
Assistance  Office  (TS-799).  Office  of 
Toxic  Substances.  Environmental 
Protection  Agency.  Rm.  E-543.  401  M  St.. 
SW..  Washington.  DC  20460.  (202)  554- 
1404. 

SUPPLEMENTARY  INFORMATION;  In  the 

Federal  Register  of  .Nov ember  5,  1985  (50 
FR  46133).  EPA  issued  a  proposed  test 
rule  under  section  4(a)  of  TSCA  to 
require  health  effects  testing  of  vinyl 
fluoride,  vinylidene  fluoride, 
hexafluoropropene.  and 
tetrafluoroethene.  This  proposed  testing 
consisted  of  reproductive  effects  testing 
for  VDF.  subchronic  toxicity  testing  for 
HFP.  chronic  oncogenicity  bioassays  for 
VF  and  VDF.  tiered  mutagenicity  testing 
for  VF.  VDF.  HFP.  and  TFE.  and. 
depending  on  the  outcome  of  the 
mutagenicity  testing,  chronic 
oncogenicity  bioassays  for  HFP  and 
TFE  EPA  is  now  issuing  a  final  lest  rule 
to  require  the  above-mentioned  health 
effects  testing  of  VF,  VDF.  HFP.  and 
TFE.  except  that  the  Agency  is 
withdrawing  its  reproductive  effects 
testing  requirement  for  VDF. 


I.  Introduction 

A.  ITC  Recommendation  and  EPA  'a 
Previous  Actions 

TSCA  (Pub.  L  94^69.  90  Stat.  2003  et 
seq.:  15  U.S.C.  2601  et  seq.)  established 
an  Interagency  Testing  Committee  (ITC) 
under  section  4(e)  to  recommend  to  the 
EPA  a  list  of  chemicals  to  be  considered 
for  the  promulgation  of  test  rules  under 
section  4(a)  of  the  Act. 

The  ITC  designated  the  chemical 
category  "fluoro  alkenes"  for  priority 
testing  consideration  in  its  Seventh 
Report,  published  in  the  Federal  Register 
of  November  25, 1980  (45  FR  78432).  The 
Agency  responded  to  the  ITC's 
designation,  as  required  by  section  4(e) 
of  TSCA.  by  issuing  an  Advance  Notice 
of  Proposed  Rulemaking  (ANPR)  in  the 
Federal  Register  of  October  30,  1981  (46 
FR  53704).  In  response  to  the  ANPR,  the 
Fluoroalkenes  Industry  Group  (FIG) 
submitted  a  proposed  testing  program 
for  VF,  VDF,  HFP,  and  TFE.  Following 
publication  of  the  ANPR.  the  Agency 
also  received  data  under  sections  8(a) 
and  8(d)  of  TSCA  on  the  fluoroalkenes. 
In  the  Federal  Register  of  June  4. 1984 
(49  FR  23112),  FJ^A  solicited  public 
comment  on  a  proposed  negotiated 
testing  agreement  (NTA)  for  VF,  VDF, 
TFE.  and  HFP  and  published  its  decision 
not  to  require  testing  of  another 
fluoroalkene.  trifluoroethene.  because  of 
very  low  exposures  to  that  substance. 
Subsequent  legal  action  [NRDC\.  EPA, 
595  F.  Supp.  1255  (S.D.N.Y.  1984))  found 
that  NTA's  such  as  that  proposed  for  the 
fluoroalkenes  are  not  a  legally  adequate 
alternative  to  test  rules  in  obtaining 
needed  test  data  on  ITC-designated 
chemicals.  On  October  30, 1984  the  court 
ordered  EPA  to  reevaluate  the  testing 
needs  for  the  fluoroalkenes  and  by 
October  31, 1985  to  either  propose  a  test 
rule  for  the  fluoroalkenes  or  publish  the 
Agency's  reasons  for  not  doing  so.  The 
Agency,  therefore,  issued  a  notice  of 
proposed  rulemaking  (NPRM)  for  VF. 
VDF  HFP.  and  TFE  on  October  31, 1985 
(50  FR  46133;  November  6. 1985).  In 
response  to  the  proposed  rule,  the 
Agency  received  written  comments  from 
the  Fluoroalkenes  Industry  Group  and 
its  member  companies.  The  FIG  also 
requested  a  public  meeting,  which  was 
held  April  1,  1986.  There,  the  FIG 
presented  both  written  and  oral 
comments  on  the  proposed  rule.  All  of 
the  FIG's  written  comments  and  the 
transcript  of  the  public  meeting  are 
contained  in  the  record  for  this  action. 
Having  examined  these  comments,  the 
Agency  is  now  issuing  a  final  test  rule 
for  VF.  VDF,  HFP.  and  TFE. 


B.  Test  Rule  Development  Under  TSCA 

Under  section  4(a)(1)  of  TSCA.  EPA 
must  require  testing  of  a  chemical 
substance  or  mixture  to  develop 
appropriate  test  data  if  the 
Administrator  finds  that: 

(A)  (i)  The  manufacture,  distribution  in 
commerce,  processing,  use.  or  disposal  of  a 
chemical  substance  or  mixture,  or  that  any 
combination  of  such  activities,  may  present 
an  unreasonable  risk  of  injury  to  health  or  the 
environment, 

(ii)  There  are  insufficient  data  and 
experience  upon  which  the  effects  of  such 
manufacture,  distribution  in  commerce, 
processing,  use,  or  disposal  of  such  substance 
or  mixture  or  of  any  combination  of  such 
activities  on  health  or  the  environment  can 
reasonably  be  determinined  or  predicted,  and 

(iii)  Testing  of  such  substance  or  mixture 
with  respect  to  such  effects  is  necessary  to 
develop  such  data;  or 

(B)  (i)  A  chemical  substance  or  mixture  is 
or  will  be  produced  in  substantial  quantities, 
and  (I)  it  enters  or  may  reasonably  be 
anticipated  to  enter  the  environment  in 
substantial  quantities  or  (II)  there  is  or  may 
be  significant  or  substantial  human  exposure 
to  such  substance  or  mixture, 

(ii)  There  are  insufficient  data  and 
experience  upon  which  the  effects  of  the 
manufacture,  distribution  in  commerce, 
processing,  use,  or  disposal  of  such  substance 
or  mixture  or  any  combination  of  such 
activities  on  health  or  the  environment  can 
reasonably  be  determined  or  predicted,  and 

(iii)  Testing  of  such  substance  or  mixture 
with  respect  to  such  effects  is  neccessary  to 
develop  such  data. 

In  making  section  4(a)(1)(A)  findings, 
EPA  considers  both  exposure  and 
toxicity  information  to  make  the  finding 
that  the  chemical  may  present  an 
unreasonable  risk.  For  the  second 
finding  under  section  4(a)(1)(A),  EPA 
examines  toxicity  and  fate  studies  to 
determine  whether  existing  information 
is  adequate  to  reasonably  determine  or 
predict  the  effects  of  human  exposure  to 
or  environmental  release  of  the 
chemical.  In  making  the  third  finding 
that  testing  is  necessary,  EPA  considers 
whether  ongoing  testing  will  satisfy  the 
information  needs  for  the  chemical  and 
whether  testing  which  the  Agency  might 
require  would  be  capable  of  developing 
the  necessary  information, 

EPA's  process  for  determining  when 
these  findings  apply  is  described  in 
detail  in  EPA's  first  and  second 
proposed  test  rules  as  published  in  the 
Federal  Register  of  )uly  18, 1980  (45  FR 
48528)  and  June  5, 1981  (46  FR  30300). 
The  section  4(a)(1)(A)  findings  are 
discussed  in  the  Federal  Register  of  July 
18  1980  and  lune  5.  1981  publications. 
and  the  section  4(a)(1)(B)  findings  are 
discussed  in  the  June  5. 1981  publication. 

In  evaluating  the  ITC's  testing 
recommendations  concerning  the 
fluoroalkenes.  EPA  considered  all 


available  relevant  information  including 
the  following:  Information  presented  in 
the  FTC's  report  recommending  testing 
consideration;  production  volume,  use, 
exposure,  and  release  information 
reported  by  manufacturers  of  the 
fluoroalkenes  under  the  TSCA  section 
8(a)  Preliminary  Assessment 
Information  Rule  (40  CFR  Part  712); 
health  and  safety  studies  submitted 
under  the  TSCA  section  8(d)  Health  and 
Safety  Data  Reporting  Rule  (40  CFR  Part 
716)  concerning  the  fluoroalkenes;  and 
published  and  unpublished  data 
available  to  the  Agency.  Including  that 
submitted  as  public  comment.  From  its 
evaluation,  as  described  in  this  final 
rule.  EPA  is  requiring  health  effects 
testing  for  VF,  VDF,  HFP,  and  TFE  under 
section  4(a)(1)(A). 

II.  Review  of  Available  Data 

A.  Profile 

The  ITC  (Ref.  1)  defined  the 
designated  fluoroalkenes  to  include 
those  compounds  having  the  general 
chemical  formulas  CnH(2„-,)F„  where  n 
equals  2  or  3  and  x  equals  1  to  6.  Six 
fluoroalkenes  meeting  this  category 
definition  were  identified  from  the 
TSCA  Chemical  Substances  Inventory. 
Two  of  the  six  chemicals, 
trifluoroethene  and  S.S.a-trifluoro-l- 
propene,  were  considered  by  the  Agency 
not  to  warrant  additional  testing  (49  FR 
23112).  The  reasons  relating  to  this 
decision  have  been  discussed  in  the 
ANPR  and  proposed  NTA  for 
fluo.-oalkenes.  The  remaining  four 
compounds.  VF.  VDF.  TFE,  and  HFP  are 
the  subject  of  this  rulemaking.  All  of 
these  chemicals  are  gases  at  room 
temperature.  The  production,  use, 
exposure  and  release  of  these 
compounds  are  discussed  in  the 
proposed  rule. 

B.  Review  of  Toxicity  Studies  Submitted 
After  Proposal 

Subsequent  to  the  fluoroalkenes 
proposed  rule,  the  FIG  submitted  a 
number  of  toxicity  studies  to  the  Agency 
which  are  reviewed  in  this  preamble. 
For  a  review  of  earlier  studies  relevant 
to  the  Agency's  rulemaking  efforts  on 
the  fluoroalkenes,  the  proposed  rule 
should  also  be  consulted, 

1.  Mutagenicity 

Additional  mutagenicity  data 
submitted  by  the  FIG  gave  positive 
mutagenic  results  in  two  studies  on  HFP 
and  in  two  studies  for  VF.  A  third  study 
in  HFP  is  considered  equivocal  by  the 
Agency.  Three  different  mutagenicity 
assays  on  TFE  were  also  completed  by 
industry.  Two  were  clearly  negative, 
while  the  third  is  considered  negative  by 


the  FIG,  but  because  of  experimental 
problems  is  considered  inconclusive  by 
the  Agency.  Two  studies  on  VDF  were 
also  recently  completed  by  industry; 
both  are  negative. 

HFP  was  tested  in  an  in  vitro 
cytogenetics  assay  in  Chinese  hamster 
ovary  (CHO)  cells  both  with  and 
without  activation  (Ref.  2).  In  both 
cases,  HFP  was  positive,  with  responses 
greater  than  those  of  the  concurrent 
positive  control  (vinyl  chloride).  HFP  in 
the  mouse  micronucleus  test 
(preliminary  data)  yielded  weakly 
positive  results  in  the  males,  and 
negative  results  in  the  females  (Ref.  3). 
HFP  was  also  tested  in  the  CHO 
hypoxanthine  guanine 
phosphoribosyltransferase  (HPRT)  gene 
mutation  assay.  In  this  cells-in-culture 
test.  HFP  is  reported  to  be  a  negative 
mutagen  by  industry  (Ref  4).  However, 
the  Agency  has  identified  a  number  of 
problems  in  the  test;  namely,  substantial 
between-culture  variability  within  single 
treatments,  isolated  increases  in 
individual  cultures,  high  negative 
controls  in  some  instances,  and  a  failed 
positive  control  in  one  of  the  trials  (Ref. 
38).  Because  of  these  problems,  the 
Agency  believes  that  the  results  of  this 
testing  are  equivocal  and  cannot  be 
accepted  as  indicative  of  the 
nongenotoxicity  of  HFP  for  gene 
mutations.  Therefore,  the  Agency  is 
requiring  that  this  test  be  repeated,  both 
with  and  without  activation. 

VF,  tested  in  the  CHO/HPRT  gene 
mutation  assay,  was  negative  without 
activation,  but  positive  with  activation 
(Ref  5).  The  response  of  VF  was  much 
weaker  than  the  positive  control,  vinyl 
chloride.  VF  was  also  tested  in  an  in 
vitro  cytocenetics  assay  (CHO  cells). 
Although  the  results  without  activation 
were  equivocal,  the  test  was  positive  for 
cytogenetic  activity  with  activation  (Ref. 
6).  VDF  was  also  tested  in  these  same 
two  assays  but  was  negative  in  both 
cases  (Refs.  32  and  33). 

TFE  was  tested  in  the  Ames 
Salmonella  assay  with  four  strains  of 
bacteria,  TA1535,  TA97.  TA98,  and 
TAlOO  both  with  and  without  activation. 
TFE  was  negative  in  this  assay  (Ref  7). 
Likewise.  TFE  tested  in  an  in  vitro 
cytogenetics  assay  (CHO  cells)  was 
negative,  both  with  and  without 
activation  (Ref  39). 

TFE  was  also  tested  in  the  CHO/ 
HPRT  gene  mutation  assay  and  was 
concluded  by  industry  to  be  negative, 
both  with  and  without  metabolic 
activation  (Ref  8).  However,  the  assay 
with  activation  suffered  from  a  lack  of 
significant  response  in  the  positive 
controls  in  the  first  of  two  trials,  and  a 
problem  with  equipment  failures  and  the 
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subsequent  loss  of  twu  experimental 
dose  levels  (the  80  and  100  percent 
levels),  in  the  second  trial.  Therefore, 
despite  arguments  by  the  FIG  to  the 
contrary,  the  Agency  believes  that  the 
assay  with  activation  should  be 
repeated  before  a  conclusion  of  negative 
results  can  be  drawn  for  TFE  in  this  test 
(Refs.  34and35). 

2  Subchronic  Toxicity 

The  Agency  has  reviewed  data  from 
two  inhalation  subchronic  studies  of 
V  DF  on  rats,  sponsored  by  the 
Association  of  Plastics  Manufacturers  in 
Europe  (APME).  Results  from  the  first 
study  show  testicular  and  systemic 
effects  at  the  two  highest  dose  levels, 
40,000  and  7.000  ppm  (Ref.  9).  The 
second  study,  which  had  a  highest  dose 
of  7,000  ppm  showed  no  effects  (Ref.  10). 
A  simple  fertility  study  was  also 
conducted  as  part  of  the  second  study, 
wherein  male  and  female  rats  that  had 
been  exposed  to  VDF  in  the  13-week 
subchronic  portion  of  the  study  were 
mated  with  untreated  animals.  This 
fertility  study  was  evaluated  by  EPA.  No 
effects  of  potential  reproductive 
significance  were  observed. 

The  Agency  also  reviewed  the  results 
of  an  inhalation  subchronic  study  with 
VDF  performed  by  the  National 
Toxicology  Program  on  male  and  female 
F344  rats  (Ref.  11).  In  this  study.  VDF 
caused  minor  testicular  effects 
(decrease  in  weight,  no  lesions]  at  doses 
which  caused  liver,  kidney,  and  blood 
toxicities.  No  effects  of  potential 
reproductive  significance  were  observed 
for  females.  The  testicular  effects  were 
most  pronounced  at  the  highest  dose 
level,  50,000  ppm.  NTP  reported  there 
was  a  significant  decrease  in  right  testis 
weight  relative  to  controls.  There  was 
also  a  significant  decrease  in  right  testis 
weight  relative  to  body  weight  at  5.000 
ppm  but  not  15.000  ppm.  Systemic,  but 
not  testicular  effects,  were  also  seen  at 
1,500  ppm  and  500  ppm,  the  two  lowest 
doses.  These  included  increases  in 
group  mean  liver  weights  and  increases 
in  right  kidney  to  body  weight  ratios. 

III.  Response  to  Public  Comments 

In  response  to  the  proposed  rule,  the 
Agency  received  written  comments  from 
the  FIG  and  its  member  companies.  The 
FIG  also  requested  a  public  meeting, 
which  was  held  April  1,  1988.  There,  the 
FIG  presented  written  and  oral 
comments  on  the  rule.  The  FIG  s  written 
comments  and  the  transcript  of  the 
public  meeting  are  contained  in  the 
record  for  this  action.  The  substantive 
issues  raised  by  industry  are  discussed 
below. 


A.  Worker  Exposure 

The  EPA  finding  that  fluoronlkenes 
may  po»e  an  unreasonable  risk  of 
adverse  health  effects  under  section 
4(a)(l)(A)(i)  of  TSCA  is  based  in  part  on 
the  potential  for  inhalation  exposure  of 
workers  to  the  fluoroalkenes.  However, 
the  FIG  contends  that  the  fluoroalkenes 
have  insufficient  exposure  potential  to 
pose  an  unreasonable  risk  of  injury,  and 
without  the  potential  for  exposure  the 
Agency  does  not  have  the  regulatory 
authority  to  require  testing.  In  support  of 
this  claim,  the  results  of  a  FIG- 
sponsored  industrial  hygiene  survey  of 
its  manufacturing  operations  for 
monomer  production  and  for  polymer 
production  involving  processing  of  the 
fluoroalkenes  were  submitted  to  the 
Agency.  The  survey  results  are  the  basis 
for  the  claim  that  there  is  no  significant 
exposure  to  fluoroalkenes  in  the 
workplace. 

An  examination  of  the  FIG  survey 
raises  several  concerns.  One  concern  is 
that  only  full  work  shift  personal 
measurements  were  taken,  and  thus  the 
monitoring  results  were  expressed  as 
time-weighted  average  concentrations. 
Although  this  sampling  strategy  is 
appropriate  for  demonstrating 
compliance  with  permissible  exposure 
limits,  it  obscures  the  evaluation  of  peak 
exposures  resulting  from  short-term 
release  of  contaminants  in  the 
atmosphere.  The  results  of  the  FIG 
survey  indicate  that  worker  exposure  to 
fluoroalkenes  typically  takes  the  form  of 
brief  episodes  of  relatively  high 
exposure  followed  by  extended  periods 
of  little  or  no  exposure. 

The  FIG  survey  results  include  several 
explanations  of  how  exposure  to 
fluoroalkenes  typically  occurs.  For 
example,  it  is  stated  that.  "A  detectable 
sample  occurs  when  a  plugged  line  must 
be  corrected  *  *   '"  and.  "The 
detectable  sample  occurred  because  of  a 
reactor  pluggage."  Since  the  time- 
weighted  average  concentration 
measured  for  operators  who  corrected 
pluggage  problems  or  were  exposed  to 
an  "unusual  pressure  relief  valve 
release  *  *   *"  was  in  the  range  ol  10  to 
38  ppm,  the  peak  level  existing  at  the 
time  of  the  problem  was  likely  much 
higher.  The  lack  of  area  measurements 
taken  with  fixed-location  continuous 
monitors  makes  it  difficult  to  assess 
which  areas  of  the  plant  are  most  likely 
to  be  associated  with  significant  worker 
exposures. 

For  many  years  warnings  have  been 
expreaaed  against  the  use  of  single 
value*,  such  as  the  TWA.  as  an  index  of 
exposure  (Ref  12).  Whereas  the 
integration  of  concentration  over  lime 
produces  a  convenient  measure  of 


workplace  condiiions,  toxic  responses 
cannot  be  expected  to  vary  as  a  linear 
function  of  time  and  concentration.  That 
is.  the  amplitude  and  frequency  of 
variation  from  the  mean  due  to  peaks 
during  the  day  may  be  very  important. 

In  addition,  for  at  least  one  job 
category  (polymer  operator)  an  air 
supplied  respirator  is  routinely  worn. 
This  type  of  precaution  is  not  typically 
taken  in  situations  where  engineering 
controls  are  adequate  to  ensure  against 
significant  release  of  contaminants  into 
the  atmosphere.  Area  measurements 
would  have  been  very  useful  in 
evaluating  potential  exposures  for  this 
job  category.  Also,  since  the 
fluoroalkenes  are  said  to  be  odorless, 
workers  are  not  likely  to  be  aware  of 
situations  where  high  concentrations  are 
present.  Thus,  they  are  much  more  likely 
to  be  subjected  to  brief  periods  of 
intense  exposure,  such  as  when  a 
maintenance  mechanic  performs 
emergency  repairs  or  when  a  sample 
valve  is  bled  to  the  atmosphere. 

Furthermore,  the  FlG's  claim  that 
worker  exposure  to  fluoroalkenes  is 
insignificant  relies  heavily  on  the 
concept  of  a  "level  of  concern."  By  their 
definition,  a  worker  can  be  said  to  have 
no  exposure  when  air  samples  reveal 
concentrations  less  than  1  percent  of  the 
level  of  concern.  This  unconventional 
approach  to  industrial  hygiene 
monitoring  has  little  value  in  the 
quantitative  assessment  of  worker 
exposure  to  chemicals.  By  introducing 
the  concept  of  a  level  of  concern,  the 
FIG  has  made  certain  assumptions 
about  the  toxicity  of  the  fluoroalkenes. 
From  four  unpublished  animal  studies 
involving  exposures  lasting  for  2  to  13 
weeks,  the  FIG  concluded  that  exposure 
concentrations  that  elicited  "minimal" 
adverse  effects  would  be  appropriate  to 
adopt  as  levels  of  concern  for  worker 
exposure.  These  "minimal"  effects 
included  respiratory  tract  irritation  (VF). 
testicular  and  kidney  pathology  (TFE), 
and  kidney  pathology  alone  (MFP)  The 
Agency  does  not  believe  there  is  any 
scientific  justification  for  incorporating 
such  assumptions  concerning  health 
risks  when  attempting  to  evaluate 
worker  exposure  to  chemicals.  In  light  of 
the  acknowledged  lack  of  chronic 
toxicity  data  for  the  fluoroalkenes.  the 
FIG'S  approach  totally  ignores  the 
potential  for  development  of  adverse 
effects  (e.g..  cancer)  following  long-term 
low  level  exposures.  Moreover,  the 
approach  taken  by  the  FIG  in  arriving  at 
a  level  of  concern  is  not  supported  by 
any  currently  accepted  risk  ass^^ssment 
methodology. 

Current  risk  assessment  practice  for 
non-carcinogens  (see  for  example  51  VR 


34028;  September  24. 1986)  indicates  that 
no-effect  levels  for  chronic  exposure 
may  be  derived  from  the  highest  no- 
observed-adverse  effect  level  (NOEL)  or 
the  lowest-observed-adverse  effect  level 
(LOEL)  taken  from  an  animal  study  by 
applying  an  appropriate  uncertainty 
factor.  However,  the  Agency  considers 
this  approach  of  using  uncertainty 
factors  to  be  valid  only  in  the  case 
where  the  substance  under 
consideration  is  a  non-carcinogen,  an 
assumption  which  has  not  been 
documented  for  the  fluoroalkenes. 
Evaluation  of  true  worker  exposure  to 
the  fluoroalkenes  is  much  less 
ambiguous  if  one  chooses  simply  to 
examine  the  actual  results  of  the 
workplace  monitoring  presented  in  the 
FIG  survey.  Approximately  17  percent  of 
the  total  measurements  taken  gave 
positive  results  for  the  presence  of 
fluoroalkenes.  However,  this  percentage 
may  have  been  much  higher  if  short- 
term  or  area  samples  had  been  taken  in 
addition  to  the  time-weighted  average 
personal  measurements.  For  most  job 
categories,  the  FIG  survey  results 
indicated  that  time-weighted  average 
personal  exposures  are  quite  low. 
Exceptions  are  evident,  however. 
Vinylidene  fluoride  polymer  operators 
experienced  time-weighted  average 
exposures  of  4.5  and  6.5  ppm  on  what 
was  said  to  be  a    *  *  •  "very  typical 
day.  No  unusual  events  during  the  day." 
Measurements  in  excess  of  30  to  50  ppm 
(time-weighted  average)  were  reported 
for  several  other  workers  included  in  the 
FIG  survey. 

Supporting  evidence  for  the 
occurrence  of  occupational  exposure  to 
fluoroalkenes  is  available  in  the  report 
of  an  industrial  hygiene  survey 
conducted  by  NIOSH.  the  National 
Institute  for  Occupational  Safety  and 
Health  (Ref.  13).  Worker  exposures  to 
VF  were  measured  at  a  VF 
manufacturing  facility  and  a  VF 
polymerization  plant.  Plant  operator 
exposure  levels  for  VF  production  were 
typically  less  than  2  ppm  (time-weighted 
average),  although  exposure  of  an 
operator  during  start  up  was  21  ppm 
(time-weighted  average).  Exposure  to  VF 
in  the  polymerization  plant  varied  from 
1  to  5  ppm  (time-weighted  average). 

The  results  of  the  FIG  survey  and  the 
NIOSH  survey  do  not  support  the 
conclusion  that  "*   *   *  there  is  no 
significant  exposure  to  the  fluoroalkenes 
in  the  workplace."  The  critical  issue  in 
evaluating  exposure  to  fluoroalkenes  is 
whether  the  concentrations  reported  in 
the  surveys  are  indeed  significant  from  a 
public  health  standpoint.  Neither  the 
currently  available  toxicological  data 
nor  the  results  of  the  FIG  survey  are 


adequate  to  resolve  this  questiorL 
Therefore,  until  more  extensive 
toxicological  studies  are  conducted,  it  is 
inappropriate  to  conclude  that  current 
worker  exposures  to  fluoroalkenes  are 
of  no  concern.  EPA  believes  that  the  FIG 
survey,  together  with  other  exposure 
information  discussed  above,  shows 
that  workers  are  potentially  exposed  to 
levels  of  various  fluoroalkenes  which 
may  present  unrasonable  risks  of  injury 
to  human  health. 

B.  Structure-Activity  Relationship  fSARJ 

The  Agency  used  the  structural 
similarities  of  VF  and  VDF  to  vinyl 
chloride  (VC)  and  vinylidene  chloride 
(VDC)  to  support  the  Agency's 
conclusion  that  VF  and  VDF  may 
present  unreasonable  risks  and  need 
immediate  testing  for  oncogenicity.  In 
addition,  similar  structure  activity 
relationships  were  used  to  suf>port  the 
required  mutagenicity  testing  for  TFE 
and  HFP  and  the  conditional 
oncogenicity  testing  triggered  by  the 
results  of  those  mutagenicity  tests.  The 
FIG  responded  that  the  physical, 
chemical,  and  biological  properties  of 
the  chlorinated  and  fluorinated  alkenes 
are  vastly  different  and  do  not  support 
the  analogies  drawn  by  the  Agency.  The 
FIG  believes  that  the  available  data 
suggest  that  it  is,  in  fact,  unlikely  that 
the  fluoroalkenes  will  behave  similarly 
to  the  chloroalkenes  and.  hence,  the 
Agency's  conclusion  is  unjustified. 

The  FIG  contended  that  it  is  extremely 
unlikely  that  VF  or  VDF  will  behave 
anything  like  their  chlorinated 
analogues  with  regard  to  physical  and 
chemical  properties.  They  reasoned  that 
fluorine's  high  electronegativity,  short 
crystal  and  covalent  radii,  and  the  short 
C-F  bond  length  and  high  bond  strength 
make  fluoroalkenes  unique  and  hence 
any  analogies  to  chloroalkenes  are 
inappropriate.  They  went  on  to  compare 
a  number  of  physical  and  chemical 
properties  of  fluoro-  and  chloroalkenes 
that  exemplify  these  differences.  They 
concluded  by  stating  that  "structure- 
activity  relationships  in  the  haloalkenes 
dernonstiate  that  it  is  unlikely  that  there 
will  be  any  similarity  between 
fluoroalkenes  and  chloroalkenes." 

While  there  are  a  number  of 
properties  that  distinguish  fluoro 
compounds  from  their  chloro  analogs, 
and  also  the  bromo  analogs,  the  FIG  has 
not  derfionslrated  v.hy  or  how  these 
differences  would  affect  the  biological 
activity  (e.g.,  the  epoxidation  of  the 
C  =  C  double  bond). 

In  certain  chemical  reactions,  such  as 
electrophilic  addition  to  the  double 
bond,  the  reactivity  in  fluoroalkenes  will 
be  reduced  because  of  the  inductive 
withdrawal  of  electron  density  due  to 


the  high  electronegativity  of  the  fluorine 
(Ref.  14),  but  the  reaction  will  not  be 
stopped  altogether  moreover,  the 
toxicological  significance  of  such  rate 
differences  is  not  obvious.  For  the  same 
reason,  nucleophilic  addition  reactions 
will  be  faster  for  the  fluoroalkenes. 
Radical  reactions  will  also  take  place  in 
both  chloro-  and  fluoroalkenes.  While 
the  FIG  pointed  out  that  some  gas  phase 
radical  reactions  are  slower  for 
fluoroalkenes  than  for  chloroalkenes  by 
an  unspecified  factor,  no  details  of  the 
kinetics  were  provided,  and  no  mention 
was  made  of  enzyme  mediated  or 
solution  reactions.  In  general,  however, 
radical  reactions  proceed  at  similar 
rates  regardless  of  the  substrate.  In 
biological  systems,  all  of  these  reactions 
(electrophilic,  nucleophihc.  and  radical) 
are  important  and  will  take  place  with 
both  fluoroalkenes  and  chloroalkenes. 
although  probably  at  different  rates. 
Since  epoxides  have  been  implicated  in 
the  mechanism  of  carcinogenesis  for 
some  alkenes  and  arenes,  their 
formation  is  of  special  interest  and  it 
appears  that  this  reaction  can  proceed 
by  both  radical  and  ionic  mechanisms  in 
biological  systems  (Ref.  15).  Therefore, 
in  the  case  of  the  fluoroalkenes.  the 
potential  for  epoxide  formation  in  vivo 
is  present,  and  it  appears  that  similar 
reactions  can  take  place  for  both  chloro- 
and  fluoroalkenes  and  that  the  expected 
differences  in  physical  and  chemical 
properties  cannot  be  used  to  rule  out 
similar  toxicities  in  biological  systems. 
The  FIG  also  states  that  the  available 
data  on  the  biologic  effects  of  the 
chloro-  and  the  fluoroalkenes  are  very 
different  and  do  not  support  the 
analogies  that  the  Agency  has  drawn. 
The  experimental  evidence  presented  by 
the  FIG  indicates  that  the  fluorinated 
compounds  have  a  lower  potential  to  be 
sequestered  in  body  tissues  or  fluids, 
have  a  much  higher  acute  lethal  level, 
and  affect  different  target  organs.  With 
regard  to  the  latter  point,  it  is  stated  that 
the  chlorinated  compounds  generally 
affect  the  liver  as  the  primary  target 
organ,  while  the  kidneys  are  the  primary 
target  organ  for  the  fluoroalkenes,  and 
that  this  implies  a  different  mechanism 
of  action  for  these  two  classes  of 
compounds,  in  support  of  this  the  FIG 
cites  data  submitted  by  the  industry 
indicating  that  the  fluorinated 
compound  TFE  is  metabolized  entirely 
by  a  glutathione  pathway,  whereas  the 
biologically  active  metabolite  of  the 
chlorinated  alkenes  is  produced  by  a 
cytochrome  P-450  enzyme  system.  The 
FIG  believes  the  available  biological 
data  indicate  that  the  fluoroalkene 
compounds  have  different  biologic  fates 
than  the  chlorinated  alkenes,  and  hence 
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there  is  little  justification  in  making 
analogies  between  these  two  classes  of 
compounds. 

TP'E  and  tetrachloroethylene  (TCE) 
apparently  have  qualitatively  different 
metabolic  routes  as  demonstrated  in  the 
study  by  Odom  and  Green  (Ref.  16). 
However,  this  is  not  true  for  VF  and 
VDF  compared  to  VC  and  VDC. 
Furthermore,  all  of  the  haloalkenes 
apparently  are  metabolized  by  an 
oxidative  mechanism  involving 
microsomal  monooxygenases 
(cytochrome  P-4,S0),  although  the  rates 
vary  widely  (Ref.  17).  Boll  et  al.  (Ref.  18) 
showed  interaction  with  P-450  by 
measuring  the  degree  of  inhibition  of 
aniline  hydroxylation  and  aminopyrene 
demethylation.  They  found  that  VC 
which  is  rapidly  metabolized,  exerted  a 
weak  effect  as  did  VF,  while  VDF  was 
substantially  stronger.  Presumably  the 
VC  interaction  is  shorter  because  it  is 
rapidly  oxidized,  probably  to 
chloroethylene  oxide,  and  quickly 
released.  VDF  remains  bound  loTiger 
since  it  is  oxidized  slower,  and  thus 
interferes  more  strongly  with  the  P-450 
enzyme  activities. 

VC.  VF,  and  VDF  have  also  been 
shown  to  metabolize  similarly  in  vivo, 
and  concomitantly  produce  acetonemia 
in  rats  (Refs.  19  and  20).  The  increases 
of  acetone  production  were 
concentration  (dose)  dependent  and 
showed  saturable  kinetics.  Interestingly. 
VDF  was  found  to  be  more  potent  than 
VC  for  this  toxic  effect. 

This  acetonemia  was  shown  to  be 
caused  by  reactive  metabolites  formed 
by  oxidative  interaction  with 
cytochrome  P-450.  PretreatmenI  with  the 
inducers  phenobarbital  and  DDT 
increased  the  effect,  while  the  inhibitors 
pyrazole  and  dithiocarb  caused  a 
reduction,  as  did  reducing  the  oxygen 
concentration  in  the  atmosphere.  Since 
VC  is  known  to  be  oxidized  to 
chloroethylene  oxide,  it  is  believed  that 
corresponding  fluorooxiranes  are 
formed  from  VF  and  VDF.  All  such 
epoxides  can  act  as  direct  alkylators,  or 
can  rearrange  to  precursors  of  chloro- 
and  fluoroacetic  acids. 

Filser  et  al.  (Ref.  20)  also  found  that 
infusion  of  chloro-  and  fluoroacetate  at 
the  rates  they  would  be  formed  by  VC 
and  VDF  did  produce  acetonemia, 
probably  by  interfering  with  the  citric 
acid  cycle.  This  shows  that  the 
oxidative  metabolites  formed 
analogously  from  VC,  VF,  and  VDF  can 
cause  the  same  toxic  effect.  Since  the 
fluoroacetate  treatment  did  not  cause  as 
much  acetone  formation  as  did  the 
corresponding  dose  of  VDF,  fhey 
thought  that  an  epoxide  intermediate 
may  have  directly  alkylated  cytosolic 


coenzyme  A  to  account  for  the  excess 
production  of  ketone  bodies. 

In  contrast  also  to  the  FIG  position, 
Conolly  et  al.  (Ref.  21)  have  shown  that 
VF  is  hepatotoxic,  like  VC,  by  an 
oxidative  mechanism.  Furthermore, 
Stockle  et  al.  (Ref.  22)  and  Conolly  et  al. 
(Ref.  23)  have  also  shown  that  VDF  is 
hepatotoxic  by  an  oxidative  mechanism, 
like  VDC  and  VC. 

Therefore,  EPA  believes  that  the 
Agency's  conclusions  on  the  need  for 
testing,  to  the  extent  that  they  are  based 
on  BAR  between  the  fluoroalkenes  and 
their  chlorinated  analogs,  are 
appropriate  and  supported  by  the 
available  data. 

C.  Genotoxicity  Screening  Tests  and  the 
Use  of  Automatic  Triggers 

The  Agency  proposed  a  tiered 
mutagenicity  testing  program  for  the 
fluoroalkenes  in  the  proposed  test  rule. 
Positive  results  in  certain  Tier  I  test 
systems  (mammalian  cells  in  culture 
assay,  in  vitro  cytogenetics  assay,  in 
vivo  cytogenetics  assay,  mouse 
micronucleus  assay)  would 
automatically  trigger  Tier  II  testing 
(Drosophila  sex-linked  recessive  lethal 
assay,  dominant  lethal  assay).  Positive 
results  in  Tier  II  test  systems  would 
trigger  Tier  III  (mouse  specific  locus 
assay,  heritable  translocation  assay). 
However,  prior  to  requiring  the  Tier  III 
tests  the  Agency  proposed  to  hold  a 
public  program  review  to  determine  if 
continued  testing  would  serve  a 
scientific  and  regulatory  need.  If  Tier  III 
tests  are  conducted,  the  results  would 
permit  the  Agency  to  perform 
quantitative  risk  assessments  for  genetic 
effects.  Also,  under  the  proposed  rule  for 
TFE  and  HFP  positive  results  in  any  one 
of  the  following:  In  vitro  cytogenetic 
assay,  in  vivo  cytogenetic  assay, 
mammalian  cells  in  culture  assay,  and 
sex-linked  recessive  lethal  assay  in 
Drosophila  mclanogaster.  would  trigger 
oncogenicity  testing. 

The  RG  disagreed  with  many  aspects 
of  the  Agency's  proposed  genotoxicity 
testing  program  for  the  fluoroalkenes. 
Many  of  the  points  of  contention  are 
identical  to  those  brought  up  during 
comments  concerning  the  EPA-proposed 
test  rule  for  the  C*  aromatic 
hydrocarbon  fraction  (50  FR  20662). 
Since  the  response  to  these  comments 
has  not  substantially  changed,  the 
Agency  is  providing  only  a  brief 
summary  of  the  response  as  presented 
in  the  Cj»  test  rule  with  reference  to  the 
C9  rule  for  greater  detail  of  discussion. 

The  FIG  believes  that  greater  weight 
should  be  placed  on  negative  in  vivo 
findings  rather  than  positive  in  vitro 
cytogenetic  test  results.  Using  this 
philosophy,  a  positive  in  vitro 


cytogenetic  test  would  require  further 
testing  in  vivo  to  confirm  the  results, 
rather  than  negative  in  vitro  results 
requiring  further  testing  in  vivo  as 
described  in  the  present  test  rule.  In 
addition,  negative  results  in  the  in  vivo 
test  would  indicate  that  no  further 
testing  should  be  required  regardless  of 
the  results  of  the  in  vitro  assay.  As  the 
Agency  stated  in  the  C»  rule,  the  intent 
of  the  Agency  is  to  maximize  the 
detection  of  clastogenic  agents.  It  should 
therefore  be  noted  that  in  vitro  assays 
may  detect  genotoxicity  via  alternative 
mechanisms,  target  tissues  or  species, 
and  thus  in  part  potentially  complement 
in  vivo  assays  for  the  same  endpoint. 
Since  it  is  considered  that  the  in  vitro 
data  by  themselves  are  predictive  of 
both  potential  germ  cell  mutagens  and 
carcinogens,  positive  results  in  the  in 
vitro  assay  would  require  no  further  Tier 
I  genotoxicity  testing,  while  the 
recognized  limitations  associated  with 
all  in  vitro  test  systems  make  it  prudent 
to  conduct  further  in  vivo  studies  to 
confirm  any  negative  findings. 

The  FIG  asserts  that  all  tests  required 
by  the  Agency  should  be  validated  for 
routine  use,  have  recognized  scientific 
guidelines,  be  capable  of  being 
performed  according  to  Agency- 
mandated  Good  Laboratory  Practice 
(GLP)  standards,  and  serve  a  useful 
purpose  in  the  context  of  developing 
regulations.  This  comment  was  made 
with  specific  reference  to  the  sex-linked 
recessive  lethal  assay  in  Drosophila  and 
the  dominant  lethal  test  in  rats,  and 
concerned  the  scientific  usefulness  of 
the  information  provided  by  these 
assays  and  the  relevance  of  this 
information  to  the  development  of 
regulations.  As  outlined  in  the  C9  final 
test  rule,  the  Agency  considers  both  the 
sex-linked  recessive  lethal  assay  and 
the  dominant  lethal  assay  to  be 
validated  tests.  Because  they  are  whole 
animal  tests,  the  Agency  also  believes 
that  they  provide  information  not 
duplicated  by  oth^er  tests  in  this  battery 
before  proceeding  with  more  costly  Tier 
III  tests.  However,  the  Agency 
recognizes  that  there  is  some  debate 
among  scientists  concerning  the  relative 
standing  of  certain  mutagenicity  tests  as 
predictors  of  mutagens  in  humans  or 
predictors  of  carcinogenicity. 
Recognizing  this,  the  Agency  has 
decided  in  the  case  of  the  fluoroalkenes 
to  hold  a  public  meeting  after  the  Tier  II 
mutagenicity  testing  is  completed.  At  the 
meeting,  the  Agency  will  discuss  its 
assessment  of  the  weight  of  the 
evidence  for  proceeding  (or  not)  with 
Tier  III  mutagenicity  testing  (for  VF. 
VDF,  HFP.  and  TFE)  or  with 
oncogenicity  testing  (for  TFE  and  HFP). 


The  proposed  requirement  for  the 
mouse  specific  locus  and  heritable 
translocation  tests  were  opposed  by  the 
FIG  on  the  grounds  that  they  would 
provide  no  useful  information  beyond 
that  already  obtained  by  Tier  1  and  U  in 
vitro  and  in  vivo  tests,  and  would  not 
assist  in  defining  acceptdble  exposure 
levels.  In  addition,  the  FIG  commented 
that  adequate  laboratory  facilities  in  the 
United  States  are  not  generally 
available  for  conducting  these  assays 
using  the  GLP  standards  required  by  the 
Agency.  The  FIG  maintains  that  the 
heritable  translocation  test  is 
considered  a  valid  research  tool,  but  is 
not  an  assay  to  be  employed  in  routine 
testing.  It  further  maintains  that  this 
assay  would  provide  no  additional 
information  beyond  that  obtained  by  a 
positive  dominant  lethal  test.  For  these 
reasons,  the  FIG  believes  that  the 
Agency  cannot  justify  requiring  either 
the  mouse  specific  locus  test  or  the 
heritable  translocation  test  in  the 
proposed  test  rule  for  the  fluoroalkenes. 

Regarding  the  issue  of  available  test 
facilities,  there  are  commercial 
laboratories  readily  available  which  can 
perform  the  heritable  translocation 
assay.  Testing  facilities  for  the  mouse 
specific  locus  assay  are  admittedly 
much  more  limited  at  the  present  time. 
The  availability  of  testing  facilities  for 
the  mouse  specific  locus  assay  is  dealt 
with  in  detail  in  the  final  test  standards 
and  reporting  requirements  rule  for 
diethylenetriamine  (DETA),  which  has 
been  published  in  the  Federal  Register 
(52  FR  3230:  February  3,  1987).  The 
DETA  rule  and  the  summary  of  a 
meeting  held  in  October  1986  between 
the  U.S.  Department  of  Energy  and  the 
Agency  on  this  subject  should  be 
consulted  for  a  full  discussion  of  this 
issue  (Ref.  36). 

The  Agency  staled  in  the  C9  rule  that 
these  two  assays  are  not  to  be 
considered  screening  tests,  but  rather 
are  intended  for  human  risk  assessment. 
Therefore,  the  Agency  does  not  consider 
their  cost,  which  is  estimated  to  be  less 
than  half  that  of  a  2-year  assay  for 
oncogenicity,  to  be  unreasonable.  The 
strategy  for  use  of  these  tests  in  human 
risk  assessment  has  been  outlined  by 
the  Agency  in  the  Final  Guidelines  for 
Mutagenicity  Risk  Assessment 
published  in  the  Federal  Register  (51  FR 
34006:  September  24.  1986).  The  FIG, 
however,  asserts  that  quantitative 
estimates  of  human  genetic  risk  from 
these  assays  are  of  only  limited  value. 
They  state  the  reasons  for  these 
limitations  as  follows:  The  studies  are 
limited  to  male  gametes  (premeiotic 
stem  cells  in  the  case  of  the  mouse 
specific  locus  test):  there  are  species. 


age,  and  sex  variability  in  DNA  repair 
processes;  and  accurate  calculations  of 
germ  cell  risk  as  it  relates  to  all  aspects 
of  human  exposure  would  be 
impossible.  The  Agency  recognized  the 
limitations  of  risk  assessment  with 
regard  to  genetic  endpoints  in  their 
response  presented  in  the  C9  test  rule. 
Although  there  are  limitations,  it  is 
believed  that  estimating  risk  is  an 
important  aspect  in  protecting  the  public 
from  chemicals  which  may  have  adverse 
effects  on  future  generations.  Risk 
assessment,  regardless  of  whether  it  is 
for  chronic  toxicity,  carcinogenicity,  or 
genetic  end-points,  inherently  has 
limitations,  many  of  which  are  similar  to 
those  stated  by  the  FIG.  These 
limitations  stem  from  the  extrapolation 
from  animal  models  to  humans  where 
data  necessary  for  extrapolation,  exact 
relations,  and  correlations  between  the 
animal  model  and  humans,  are  not 
usually  available.  Development  of 
methods  for  risk  assessment  is  an 
ongoing  process  with  modifications 
made  to  the  existing  procedures  as  new 
information  becomes  available.  The 
Agency's  (now  final)  Guidelines  for 
Mutagenicity  Risk  Assessment  reflect 
the  best  approach  available  at  this  time, 
and  EPA  considers  it  inappropriate  to 
postpone  the  effort  to  assess  human 
genetic  risk  until  a  definitive 
methodology  has  been  developed. 

Although  the  FIG  concurs  with  the 
philosophy  of  using  short-term  tests  to 
screen  compounds  for  potential 
mutagenic  and  carcinogenic  effects,  the 
FIG  is  opposed  to  the  use  of  these 
screening  tests  as  automatic  triggers  for 
further  testing.  Rather  than  using 
automatic  triggers,  the  FIG  proposes  that 
scientific  reviews  occur  during  critical 
stages  of  testing  to  determine  if  the 
results  generated  warrant  the 
conducting  of  further  tests.  There  are 
two  separate  sets  of  automatic  triggers 
proposed  in  the  test  rule  on 
fluoroalkenes.  The  first  would  allow 
certain  Tier  I  genotoxicity  tests  to  trigger 
Tier  II  genotoxicity  testing.  The  second 
set  of  automatic  triggers  would  initiate 
an  oncogenicity  study  if  positive  results 
were  obtained  from  any  of  certain 
specified  short-term  tests.  With  regard 
to  the  latter,  the  FIG  believes  a  weight  of 
evidence  approach  is  necessary  in  the 
evaluation  of  these  short-term  tests  and 
that  it  is  not  scientifically  justified  to 
permit  the  positive  results  of  a  single 
short-term  test  to  initiate  oncogenicity 
testing. 

In  addressing  the  use  of  automatic 
triggers  with  regard  to  mutagenic 
potential  in  the  C*  test  rule,  the  Agency 
stated  that  scientific  judgement  is 
required  in  assessing  the  need  for  a  test 


where  reference  data  are  limited  or  the 
test  is  controversial.  This  is  the  case 
with  Tier  III  tests,  and  the  Agency  will 
provide  opportunity  for  public  comment 
prior  to  initiating  these  tests.  With  Tier  I 
tests,  however,  the  Agency  considers  it 
appropriate  for  positive  results  to 
automatically  require  further  Tier  II 
testing.  The  available  reference  data 
and  past  experience  with  Tier  I  tests 
indicate  that  scientific  review  of  any 
positive  data  would  likely  support 
further  Tier  II  testing,  and  EPA  believes 
that  the  public  interest  in  promptly 
obtaining  appropriate  test  data  on 
suspected  hazardous  chemicals  would 
not  best  be  served  by  incorporating  a 
public  review  between  Tiers  I  and  U. 
Regarding  the  use  of  automatic  triggers 
for  oncogenicity  testing,  the  Agency  has 
stated  in  the  C9  test  rule  that  negative 
results  in  this  battery  of  short-term      « 
assays,  in  the  absence  of  other  evidence 
for  oncogenic  potential,  indicate  a  small 
likelihood  that  a  compound  will  be  a 
chemical  carcinogen.  Regarding  the  use 
of  automatic  triggers  for  oncogenicity 
testing,  the  Agency  believes  that  clearly 
positive  results  in  one  of  the  designated 
assays  is  suggestive  of  a  carcinogenic 
potential,  and  the  only  way  to 
empirically  support  or  refute  this 
suggestive  evidence  is  by  conducting  a 
chronic  oncogenicity  test.  It  is,  therefore, 
the  Agency's  opinion  that  automatic 
triggers  as  proposed  in  the  fluoroalkenes 
test  rule  for  TFE  and  HFP  are  justified 
on  scientific  grounds.  However,  the 
Agency  agrees  with  the  FIG  that  a 
review  of  the  testing  results  is 
appropriate  before  proceeding  with 
oncogenicity  testing  and  therefore  the 
Agency  will  have  a  public  review  before 
requiring  the  triggered  oncogenicity 
testing  for  TFE  and  HFP. 

D.  Immediate  Testing  for  Oncogenicity 
of  VF  and  VDF 

Based  on  data  available  on  VF  and 
VDF  indicating  that  these  two  chemicals 
may  present  an  unreasonable  risk  for 
oncogenic  effects,  the  Agency  proposed 
that  both  VF  and  VDF  be  tested 
immediately  for  oncogenic  effects  in 
both  rats  and  mice  for  VF,  and  in  mice 
for  VDF.  (Because  there  is  presently  an 
ongoing  bioassay  of  VDF  in  rats,  being 
conducted  using  a  protocol  EPA  has 
reviewed  and  found  to  be  adequate, 
only  a  test  in  mice  will  need  to  be 
conducted  under  this  rulemaking  for 
VDF.)  The  FIG  considers  the  data  on  VF 
and  VDF  inadequate  to  support  the 
Agency's  requirement  for  immediate 
oncogenicity  testing  of  these  two 
compounds. 

In  support  of  the  Agency  position  on 
VF,  the  Agency  cites  the  structural 
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siiiuliiriiy  between  VI-  ano  ine  knuwn 
human  carcinogen  VC.  along  with 
positive  njutagenicily  results  from  an 
assay  using  E.  coli  reported  by  the 
Agency  in  its  Proposed  Negotiated 
Testing  Program  (June  4,  1984;  49  FR 
23112).  Recent  in  vitro  studies  have  also 
shown  VF  to  be  positive  in  Chinese 
hamster  ovary  cells  for  both 
mutagenicity  and  cytogenicity 
endpoints.  The  FIG  contends  that  the 
physical,  chemical,  and  biologic 
properties  of  VF  are  not  sufficiently 
similar  to  those  of  vinyl  chloride  to 
permit  extrapolation  between  these  two 
compounds.  In  addition,  the  FIG  states 
that  a  single  mutagenicity  test  in  a 
prokaryotic  assay  system  is  not 
sufficient  evidence  to  support  a  finding 
of  potential  unreasonable  risk. 

The  relevance  of  the  structure  activity 
relationship  between  the  fluoroalkenes 
and  chloroalkenes  has  been  discussed 
previously  in  Unit  II. B.  of  this  document. 
As  discussed  there,  EPA  believes  there 
is  sufficient  similarity  between  VF  and 
its  chloro  analog  to  justify  at  least  a 
qualitative  extrapolation  with  regard  to 
oncogenic  potential.  The  structural 
similarity  between  VF  and  vinyl 
chloride  in  itself  would  support  a  finding 
of  potential  unreasonable  risk  for  VF. 
The  positive  mutagenicity  data, 
therefore,  are  mainly  additional 
supportive  data. 

The  Agency  agrees  with  the  FIG  that 
if  there  were  only  data  from  a  single 
prokaryotic  mutagenicity  test  a  finding 
of  potential  unreasonable  risk  for  VF 
would  be  less  justified.  The  data  base 
on  VF  is  more  extensive,  however.  The 
evidence  includes  not  only  the  positive 
tests  in  E.  coli,  but  also  the  structural 
similarity  with  vinyl  chloride.  It  is  this 
entire  weight  of  evidence  which 
constituted  the  basis  for  the  finding  of 
potential  unreasonable  risk  and  the 
need  for  immediate  testing.  Furthermore 
results  from  additional  mutagenicity 
testing  received  after  proposal,  and 
discussed  in  Unit  II. B..  support  the 
Agency's  testing  decision  for  VF. 
Therefore,  there  is  no  reason  to  delay 
the  carcinogenicity  testing  of  VF,  since 
the  results  of  additional  short  term 
screening  tests  (if  negative)  would  not 
negate  the  Agency's  concern. 

The  FIG  presented  similar  objections 
to  the  requirement  that  VDF  be 
immediately  tested  for  oncogenicity.  The 
Agency  considers  that  the  response  to 
comments  pertaining  to  VF  (above)  are 
also  applicable  to  VDF.  It  should  also  be 
noted  that  there  are  two  positive 
mutagenicity  tests  of  VDF,  one  in  E.  coli 
and  a  second  in  S.  typhimurium. 
Positive  tests  in  two  different  species  of 
bacteria  provide  confirmatory  evidence 


that  VDF  is  active  in  short-term  tests 
predictive  for  oncogenicity. 

In  addition  to  the  above  objections  to 
the  immediate  testing  of  VDF  for 
carcinogenicity,  the  FIG  further 
contended  that  additional  data 
presented  by  the  Agency  concerning 
VDF  did  not  support  the  conclusion  that 
VDF  had  a  potential  for  being  either  an 
animal  or  human  carcinogen.  These 
additional  objections  related  to  the 
Agency's  conclusions  that  VDC  is  a 
proven  chemical  carcinogen,  that  the 
results  of  the  Maltoni  and  Tovoli  (Ref. 
22)  study  demonstrated  a  carcinogenic 
potential  for  VDF,  and  that  the  altered 
foci  of  enzymatic  activity  in  the  liver 
observed  by  Stockle  et  al.  (Ref.  24) 
following  exposure  to  VDF  were 
indicative  of  preneoplastic  lesions. 

The  issues  concerning  whether  the 
data  on  VDC  support  the  conclusion  that 
VDC  is  a  potential  human  carcinogen 
are  very  complex.  These  issues  have 
been  addressed  by  the  Agency's 
Carcinogen  Assessment  Group  (CAG) 
(Ref.  25).  According  to  CAG's  appraisal 
the  animal  data  for  VDC  are  "limited" 
and  the  human  data  "inadequate"  with 
regard  to  carcinogenicity.  The  weight  of 
evidence  places  this  compound  in  Group 
C,  which  represents  chemicals  that  are 
"possible"  human  carcinogens.  The 
CAG  calculated  an  incremental  cancer 
risk  estimate  for  human  exposure  to 
VDC.  In  making  this  determination  for 
VDC,  CAG  not  only  considered  the 
animal  bioassay  data,  but  also 
considered  "supporting  evidence  from 
mutagenicity  studies,  and  related 
biochemical  and  toxicity 
considerations"  before  making  the  final 
determination.  Because  of  the  structural 
similarities  between  VDF  and  VDC  the 
Agency  believes  that  CAG's  carefully 
conducted  and  detailed  assessment  can 
be  justifiably  factored  into  the  weight  of 
evidence  decision  on  whether  VDF 
should  be  tested  immediately  for 
carcinogenicity. 

The  FIG  has  a  number  of  reservations 
regarding  the  experimental  design  and 
interpretation  of  results  in  the  study  by 
Maltoni  and  Tovoli  (Ref.  24)  which 
described  the  first  bioassay  of  VDF. 
Deficiencies  in  study  design  included 
the  use  of  group  sizes  which  were  too 
small,  the  use  of  only  one  species  (the 
rat),  and  administration  of  the  test 
compound  by  gavage  in  an  oily  vehicle 
rather  than  by  inhalation.  The  FIG 
provided  data  demonstrating  that  VDF 
was  easily  lost  from  oily  solutions,  with 
as  much  as  a  50  percent  decrease  from 
the  original  concentration  in  an  open 
container  measured  during  one  hour. 
The  major  deficiency  in  the 
interpretation  of  the  results  relates  to 


the  pooling  of  incidence  data  for 
lipomas  and  liposarcomas  which  arose 
at  different  anatomical  sites.  The  FIG 
concludes  that  the  deficiencies  in  this 
study  preclude  the  use  of  these  data  for 
supporting  the  finding  that  VDF  should 
be  tested  immediately  for 
carcinogenicity. 

The  study  by  Maltoni  and  Tovoli  (Ref. 
24)  has  the  design  deficiencies  the  FIG 
described.  Most  of  these  deficiencies, 
however,  would  tend  to  make  the  study 
less  sensitive  for  the  detection  of 
potential  carcinogens.  The  30  to  35 
animals  per  sex.  per  group,  is  less  than 
the  50  animals  of  each  sex  specified  in 
current  National  Toxicology  Program 
protocols;  however,  this  number  of 
animals  is  not  inconsistent  with  the 
group  size  used  by  many  investigators 
conducting  basic  research  into 
carcinogens.  Similarly,  the  use  of  only 
one  species  is  typical  in  studies  that  are 
not  conducted  to  support  regulatory 
action.  The  possible  loss  of  test  material 
through  volatilization  from  the  vehicle  is 
a  limiting  factor  in  this  study  which 
would  tend,  particularly  if  the 
magnitude  was  as  large  as  suggested  by 
the  FIG,  to  result  in  a  negative  finding. 
The  suggestion  of  positive  results  using 
a  protocol  which  is  less  powerful  than 
that  required  by  TSCA  test  guidelines  is 
a  strong  indication  that  a  more 
extensive  study,  as  required  in  this  test 
rule,  will  confirm  the  potential  for  VDF 
to  be  a  carcinogen,  as  well  as  providing 
the  necessary  data  to  determine 
potential  human  risk. 

The  pooling  of  tumor  data  nearly 
always  results  in  some  controversy, 
since  the  appropriateness  of  the 
groupings  is  difficult  to  justify  without  a 
complete  understanding  of  the 
underlying  mechanisms  of  the 
tumorigenic  response.  The  FIG 
maintains  that  without  the  pooling  of  the 
lipomas  and  liposarcomas  the  data  from 
the  Maltoni  and  Tovoli  (1979)  study 
indicate  that  there  was  no  increase  in 
tumors.  The  Agency  considers  the 
results  of  the  study  to  be  highly 
suggestive  of  a  tumorigenic  response 
regardless  of  whether  the  data  are 
pooled.  The  authors  of  this  study 
indicated  that  these  two  tumor  types  are 
very  rare  in  the  Sprague-Dawley  rat 
used  in  their  laboratory,  with  a 
combined  historical  incidence  of  0.5 
percent.  Considering  the  limitations  of 
this  study,  the  Agency  believes  that  the 
reported  increase  in  lipomas  and 
liposarcomas  above  historic  control 
values  suggests  a  positive  response  and 
indicates  a  need  for  further  testing.  If  the 
Maltoni  and  Tovoli  (Ref.  24)  study  was 
adequate,  no  further  testing  would  be 
required.  However,  because  of 


deficiencies  in  study  design  and  an 
indication  of  a  tumorigenic  response,  we 
believe  this  study  provides  a  sound 
rationale  for  requiring  further  testing  of 
VDF. 

As  further  justification  for  the  need 
for  oncogenicity  testing  of  VDF,  the 
Agency  cited  a  report  by  Stockle  et  al. 
(Ref.  22)  demonstrating  that  inhalation 
exposure  of  newborn  rats  to  VDF 
resulted  in  ATP-ase  deficient  foci  in  the 
liver.  The  FIG  maintains  that  these 
enzyme  altered  foci  are  not 
preneoplastic  changes,  that  the  newborn 
rat  is  an  inappropriate  animal  model 
since  many  hepatic  enzymes  are  not 
developed  at  this  stage  of  life,  and  that 
acute  and  subchronic  toxicity  studies 
have  failed  to  demonstrate  VDF-induced 
ht'patotoxicity  and  hence  the 
"appearance  of  foci  does  not  necessarily 
mean  that  carcinomas  will  occur".  The 
FIG  believes  that  for  the  above  reasons 
the  study  by  Stockle  et  al.  (Ref.  22) 
provides  no  substantiation  for  the 
conclusion  that  VDF  may  present  an 
unreasonable  risk  for  oncogenicity. 

The  Agency  believes  that  the 
available  data  on  chemically  induced 
enzyme-altered  foci  in  the  liver  can  be 
used  to  support  the  assessment  of 
oncogenic  potential  of  VDF.  The  data  do 
not  indicate  the  exact  relationship  that 
enzyme-altered  foci  have  with  regard  to 
hepatocellular  carcinoma,  and  hence  the 
terminology  used  by  Stockle  et  al.  (Ref. 
22)  of  preneoplastic  hepatic  foci  may 
provide  for  some  confusion.  Sirica  et  al. 
(Ref.  26)  demonstrated  a  correlation 
between  the  extent  of  development  of 
enzyme  altered  foci  and  chemical 
treatment  regimes  which  resulted  in  the 
development  of  hepatocarcinomas.  They 
suggested  that  these  altered  foci  are  the 
progeny  of  initiated  cells.  A  difficulty 
with  the  concept  that  the  altered  foci  are 
direct  precursors  to  neoplastic  cells  is 
that  alterations  such  as  decreases  in 
ATP-ase  activity  are  often  reversible 
after  cessation  of  exposure  to  the 
chemical  carcinogen  (Ref.  27).  Peraino  et 
al.  (Ref.  28)  provide  three  alternative 
explanations  for  the  relationship  of 
altered  enzyme  foci  to  neoplasia  as 
follows:  (1)  The  altered  foci  evolve 
directly  into  tumors  by  progressive 
cellular  deviation,  (2)  the  member  cells 
of  a  focus  have  enhanced  sensitivity, 
and  (3)  a  chemical  carcinogen 
independently  produces  enzyme-altered 
cells  and  tumor  cells  by  action  at 
separate  genetic  loci  (Ref.  28). 
Regardless  of  which  of  the  current 
theories  prevail,  the  present  data  clearly 
indicate  that  enzyme  foci  in  the  liver  are 
associated  with  exposure  to  chemical 
carcinogens  and  the  subsequent 
development  of  hepatocellular 


carcinomas.  Therefore,  the  fact  that  VDF 
produced  ATP-ase  deficient  foci  is 
additional  supportive  evidence  for  the 
finding  that  VDF  may  present  an 
unreasonable  risk  of  oncogenicity. 

The  Agency  does  not  consider  the 
other  objection  presented  by  the  FIG  as 
relevant  to  the  interpretation  of  the 
study  by  Stockle  et  al.  (1979).  The 
metabolic  capability  of  newborn 
mammals  is  different  than  that  of  the 
adult  with  regard  to  both  Phase  I  and  II 
reactions  in  the  liver.  This  results  in 
differences  in  the  ratio  of  oxidative  to 
conjugative  reactions.  This  difference  in 
ratio  could  make  newborn  animals 
particulaHy  sensitive  to  the  induction  of 
certain  tumor  types,  while  adult  animals 
appear  to  be  more  sensitive  to  the 
induction  of  other  tumor  types  (Ref.  29). 
Particularly  for  a  test  that  is  used  as  a 
qualitative  indicator  of  neoplastic 
potential,  it  is  not  scientifically  justified 
to  exclude  data  generated  from  newborn 
animals.  The  FIG  also  commented  that 
hepatotoxicity  has  not  been  observed  in 
either  acute  or  subchronic  studies  with 
VDF,  which  would  indicate  that  enzyme 
altered  foci  do  not  necessarily  precede 
the  development  of  carcinomas.  The 
Agency  disagrees  that  VF  and  VDF  are 
not  hepatotoxic.  This  is  discussed  above 
in  Unit  III  P 

The  findings  that  VF  and  VDF  may 
present  an  unreasonable  risk  for 
oncogenic  effects  is  based  on  the  weight 
of  evidence  from  all  the  studies  cited  in 
the  proposed  test  rule  and  additional 
studies  subsequently  obtained  by  EPA 
as  described  above.  As  pointed  out  by 
the  FIG,  some  of  these  studies  have 
deficiencies,  but  taken  together,  the 
evidence  from  all  the  data  indicates  a 
potential  for  these  two  compounds  to  be 
carcinogens.  Moreover,  negative  results 
in  the  short  term  assays  of  VF  and  VDF 
proposed  by  the  FIG  would  not  provide 
sufficient  evidence  to  prove  that  VF  and 
VDF  are  not  carcinogenic.  Because  of 
the  strength  of  the  entire  data  set.  the 
Agency  is  requiring  immediate 
oncogenicity  testing. 

E.  Two-Generation  Study  With  VDF 

The  Agency  had  proposed  that  a  two- 
generation  reproductive  toxicity  test  be 
conducted  to  evaluate  the  potential 
hazard  from  exposure  to  VDF.  This 
proposal  was  based  on  preliminary 
results  from  a  13-week  toxicity  study 
submitted  by  the  industry  in  which  the 
absolute  weights  of  the  epididymides 
and  testes  were  reduced  after  4  and  13 
weeks  of  exposure  to  VDF  (Ref.  9).  The 
FIG  contends  that  a  two-generation 
reproductive  test  is  unjustified,  stating 
that  the  presently  available  data  do  not 
indicate  a  potential  for  VDF  to  result  in 
adverse  effects  on  reproduction. 


The  Agency  agrees.  The  Agency  notes 
that  VDF  caused  testicular  toxicity  in 
the  industry  study  and  in  the  NTP  study, 
described  in  Unit  II.8..  only  at  relatively 
high  dose  levels  (7.000  and  5.000  ppm. 
respectively)  and  only  in  the  presence  of 
other  significant  systemic  effects. 
Furthermore,  the  Agency  finds  that 
given  the  weight  of  the  evidence, 
including  the  present  low  exposure  of 
VDF  relative  to  the  observed  testicular 
effects,  that  there  is  no  indication  of 
potential  unreasonable  risk  associated 
with  VDF  for  reproductive  toxicity. 
Therefore,  the  Agency  is  withdrawing  its 
proposed  requirement  for  reproductive 
effects  testing  fer  VDF. 

E  Tests  and  Test  Species 

The  FIG,  in  its  comments,  argued  that 
the  mouse  micronucleus  cytogenetics 
assay  be  used  in  place  of  the  in  vivo 
cytogenetics  assay  required  in  the 
proposed  rule.  The  FIG  has  already 
tested  one  fluoroalkene  (HFP)  in  this 
assay.  The  end-points  of  both  assays  are 
comparable.  The  Agency  agrees  that  the 
mouse  micronucleus  assay  is  a 
reasonable  alternative  to  the  in  vivo 
cytogenetics  assay  for  the  purposes  of 
testing  the  fluoroalkenes.  The  Agency  is 
requiring  that  the  Agency's  test 
standards  for  the  mouse  micronucleus 
assay  be  used  to  test  the  fluoroalkenes 
where  that  testing  is  required.  However, 
a  repetition  of  the  mouse  micronucleus 
assay  is  not  being  required  for  HFP. 

The  FIG  also  argued  in  its  public 
comments  that  the  hamster,  rather  than 
the  mouse,  should  be  the  second  species 
of  choice  (after  the  rat)  in  any  required 
oncogenicity  testing  of  the 
fluoroalkenes.  The  FIG  stated  concern 
that  the  mouse  exhibits  a  high 
susceptibility  to  spontaneous 
development  of  adenomatous  lung 
tumors.  The  FIG  also  noted  that  the 
tracheobronchial  epithelium  of  the 
hamster  is  more  similar  to  that  of 
humans  and  therefore  is  possibly  a 
better  model  for  examining  compounds 
which  may  be  respiratory  carcinogens. 
The  Agency  does  not  agree  that  the 
hamster  should  be  used  in  place  of  the 
mouse  in  the  case  of  the  fluoroalkenes. 
The  historical  data  and  laboratory 
experience  in  handling  the  mouse  in  the 
oncogenicity  bioassay  are  much  superior 
to  that  of  the  hamster.  Furthermore,  not 
all  mouse  strains  are  susceptible  to  the 
problems  cited  by  the  FIG.  Also,  the 
Agency's  concern  for  oncogenic  effects 
for  the  fluoroalkenes  is  based  largely  on 
effects  observed  in  the  liver  and 
possibly  also  the  kidneys,  not  the 
respiratory  system.  There  is  no  evidence 
that  the  fluoroalkenes  may  be 
respi.atory  carcinogens.  This,  of  course. 
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dues  not  mean  that  oncugenicity  may 
not  be  observed  in  other  organs  or  organ 
systems,  including  the  respiratory 
system.  Therefore  the  Agency  sees  no 
necessity  to  test  the  hamster  in  place  of 
the  mouse. 

G.  Reporting  Deadlines 

The  FIG  concurs  with  the  proposed 
reporting  schedule  for  the  subchronic 
toxicity  testing  for  HFP  and  the 
oncogenicity  tests  for  VF  and  VDF.  The 
FIG  commented,  however,  that  the 
reporting  deadlines  for  the  other 
proposed  tests  were  unreaUstic.  The  FIG 
commented  that  the  reporting  deadlines 
for  these  latter  tests  failed  tu  take  into 
account  the  logistics  of  such  an 
extensive  testing  program.  In  addition, 
the  FIG  believes  that  special 
consideration  should  be  given  to  the 
reporting  schedule  of  the  fluoroalkenes 
since  these  substances  are  gases  which 
require  special  test  facilities.  For  the 
sake  of  reproducibility,  the  FIG  believes 
that  all  tests  should  be  performed  at  one 
facility,  which  would  impose  the 
limitation  that  only  one  substance  could 
be  tested  at  a  given  time.  Also,  the  FIG 
points  out  that  TFE  is  highly  hazardous 
and  is  normally  not  shipped  off-site 
because  of  its  explosive  potential.  When 
shipping  is  required,  the  TFE  is  diluted 
with  inert  material  which  would  have  to 
be  removed  prior  to  testing.  It  is  claimed 
that  the  purchase  and  installation  of  the 
appropriate  separation  equipment  at  a 
testing  facility  would  add  several 
months  to  the  time  required  for 
developing  test  results. 

The  Agency  believes  that  although 
there  are  fewer  testing  facilities  capable 
of  performing  tests  on  gaseous 
materials,  sufficient  facilities  will  be 
available,  as  discussed  in  the  proposed 
test  rule,  for  conducting  the  required 
tests  on  the  fluoroalkenes.  The  issue  of 
test  facilities  is  primarily  limited  to  the 
in  vivo  studies,  which  require  extended 
exposure  periods,  while  the  other  test 
procedures  can  be  performed  using 
exposure  techniques  available  to  most 
testing  laboratories.  The  Agency 
disagrees  with  the  FIG  that  all  tests 
have  to  be  performed  in  the  same 
facility  in  order  to  assure 
reproducibility.  The  basic  contention  of 
this  argument  is  that  comparisons  of 
tests  results  are  relevant  only  when  the 
tests  are  conducted  within  one  facility, 
and  that  comparisons  of  results  between 
facilities  is  difficult.  The  body  of  data 
available  to  evaluate  the  toxicological 
properties  of  most  compounds  has  been 
derived  not  only  from  different  facilities 
but  from  studies  conducted  during 
different  time  periods,  and  these  studies, 
if  conducted  with  acceptable  state-of- 


the-arl  procedures,  have  proved 
adequate. 

Furthermore,  the  Agency  has  taken 
into  account  that  additional  time  may  be 
neces-sary  to  perform  testing  by 
inhalation.  For  the  short-term  in  vivo 
mutagenicity  assays  (e.g..  mouse 
micronucleus.  Drosophila  SLRL  and 
rodent  dominant  lethal  assays)  an 
additional  2  months  time  was  provided 
for  set-up  and  standardization.  For  the 
longer  term  studies  (e.g.,  mouse  specific 
locus  and  oncogenicity  assays)  an 
additional  3  months  was  provided. 

The  Agency  also  disagrees  that 
additional  time  is  needed  in  testing  Tre 
to  allow  for  the  installation  of  special 
equipment  for  reconstituting  the  TFE  at 
the  testing  facility.  Although  TFE  does 
present  an  explosive  hazard  as  a  result 
of  the  formation  of  polymeric  peroxides, 
these  peroxides  can  be  chemically 
inhibited  (Ref.  14).  Terpene  inhibitors 
are  considered  effective  and  are  used  to 
protect  against  polymerization  during 
storage.  The  level  of  inhibitor 
recommended  for  stabilization  of  TFE  is 
0.5  percent  (Ref.  31).  which  would 
provide  material  of  sufficient  quality  for 
the  recommended  tests.  We  believe  that 
the  relatively  small  amounts  of  material 
used  in  biological  testing,  as  compared 
to  manufacturing  uses,  will  not  present  a 
severe  safety  problem  if  handled  with 
appropriate  care.  In  addition,  the  gas  at 
a  purity  of  99  percent  has  been  available 
from  specialty  gas  distributors.  Also,  in 
the  proposed  rule,  the  reporting 
requirement  for  the  subchronic  toxicity 
study  on  TFE  is  18  months.  This  is  3 
months  longer  than  the  Agency's  usual 
requirement  for  an  inhalation 
subchronic  study.  The  18-month 
reporting  requirement  will  remain  in  the 
final  rule.  The  Agency  considers  this 
sufficient  additional  time  to  resolve  any 
handling  issues  for  TFE. 

The  FIG  further  claimed  that  the 
Agency  did  not  take  into  account  the 
logistics  of  such  extensive  testing  when 
considering  the  reporting  deadlines.  The 
Agency  disagrees.  The  reporting 
deadlines  set  by  the  Agency  take  into 
account  the  longest  possible  sequential 
route  of  testing  and  the  added  time 
necessary  for  each  test  when 
formulating  the  reporting  deadline  for 
the  last  test  in  a  series.  The  FIG 
suggested  that  greater  time  should  be 
allowed  for  certain  required  tests; 
however,  no  substantial  rationale  was 
provided  for  the  necessity  of  further 
time  allotments.  The  Agency  believes 
that  the  deadlines  set  forth  for  the 
fluoroalkenes  in  this  rule  are 
reasonable,  and  that  the  special 
considerations  of  testing  these 


compounds,  which  are  ga.ses.  have 
sufficiently  been  taken  into  account. 

IV.  Findings 

EPA  is  basing  its  proposed  health 
effects  testing  of  VF.  VDF,  TFE.  and  HFP 
on  the  authority  of  section  4(a)(1)(A)  of 
TSCA. 

EPA  finds  that  the  manufacture  of 
these  fluoroalkenes  may  present  an 
unreasonable  risk  of  chronic  health 
effects,  carcinogenicity  and/or 
mutagenicity  to  humans  exposed  to 
these  substances,  based  on  data 
presented  in  the  ANPR,  the  proposed 
rule,  and  in  Unit  Il.B.  of  this  notice, 
which  indicate  that  VF,  VDF,  and  HFP 
may  have  potential  oncogenic  effects, 
that  VF.  VDF,  TFE.  and  HFP  may  have 
potential  chronic  renal  effects  and  that 
VF.  VDF.  TFE.  and  HFP  may  have 
mutagenic  effects. 

Available  data  indicate  that  VDF  may 
produce  oncogenic  effects,  as  evidenced 
by  positive  mutagenicity  in  E.  coli  and  a 
strain  of  Salmonella,  preneoplastic 
changes  observed  in  the  liver  cells  of 
rats  treated  with  VDF,  and  positive 
oncogenicity  results  in  a  study 
submitted  by  the  FIG.  Although  this 
latter  study  was  performed  using 
methodology  considered  questionable 
by  the  Agency,  the  results  are 
nonetheless  considered  suggestive  of 
oncogenic  potential  for  VDF.  VDF  is 
also  structurally  similar  to  VDC  which 
has  shown  evidence  of  oncogenicity  in 
some  studies. 

The  Agency  also  finds  that  the  data 
available  indicate  that  VF  may  produce 
oncogenic  effects,  based  on  positive 
mutagenicity  in  £  coli.,  positive  results 
in  the  CHO/HPRTgene  mutation  assay, 
and  the  CHO  cytogenicity  assay,  liver 
toxicity  similar  to  that  seen  for  VC  (a 
known  human  oncogen),  and  the 
structural  similarity  of  VF  to  VC.  More 
recently,  as  discussed  in  Unit  II.5.,  HFP 
has  been  found  to  be  a  positive  mutagen 
in  in  vitro  cytogenicity  testing  and  in  the 
mouse  micronucleus  assay.  The  Agency 
considers  both  of  these  tests  to  be 
correlative  with  oncogenicity,  and 
therefore  finds  that  these  data  indicate 
that  HFP  may  also  produce  oncogenic 
effects  and  that  further  testing  is  needed 
to  assess  HFP's  oncogenic  potential. 
Additionally,  both  TFE  and  HFP  have 
produced  renal  function  impairment; 
however,  because  a  no-observed  effect 
level  has  not  been  established  for  HFP, 
subchronic  testing  for  that  compound  is 
necessary.  Both  VF  and  VDF  induce 
similar  changes  in  blood  and  urine 
chemistry  as  HFP  and  TFE  when 
administered  to  test  animals,  suggesting 
the  possibility  for  similar  renal  toxicity. 


As  reported  by  the  ITC,  the 
fluoroalkenes  may  metabolize  to  form 
reactive  epoxides  which  can  result  in 
gonotoxicity.  In  the  NPRM,  EPA  noted 
that  although  the  TFE  and  HFP 
metabolite  data  do  not  indicate 
mutagenic  potential  in  the  Salmonella 
test  system,  these  results  alone  are 
insufficient  evidence  of  non- 
mutagenicity  of  a  compound.  Since  that 
time,  HFP  has  been  tested  with  positive 
rtisults  in  the  in  t^itro  cytogenetics 
mutagenicity  assay  and  weakly  positive 
results  in  the  mouse  micronucleus  test. 
Tre  was  also  tested  in  the  CHO/HPRT 
gone  mutation  assay,  but  the  Agency 
considers  the  results  of  that  test  to  be 
inconclusive,  as  discussed  in  Unit  Il.B. 
Therefore,  the  Agency  considers  that  the 
individual  chemicals  VF,  VDF,  TFE,  and 
HFP  may  have  genotoxic  potential  and 
may  present  a  mutagenic  risk  to  humans 
exposed  to  these  chemicals.  Data 
available  on  these  effects  are 
inconclusive,  and  further  testing  is 
noeded. 

EPA  also  finds  that  there  is  sufficient 
potential  for  human  exposure  to  VF, 
VDF,  Tre,  and  HFP,  as  discussed  in  the 
NPRM  and  Unit  III.A.  of  this  notice,  to 
support  section  4(a)(1)(A)  findings  for 
these  chemicals.  As  discussed  in  the 
NPRM  and  in  Units  II.  and  III.  of  this 
rule,  the  Agency  also  finds  that  the 
availuble  data  are  insufficient  to 
reasonably  predict  or  determine  the 
effects  of  the  manufacture  of  VF,  VDF, 
1 FE,  and  HFP  on  human  health  in  the 
areas  noted  above  in  this  section  and, 
thus,  EPA  finds  that  testing  is  necessary 
to  develop  such  data.  EPA  believes  that 
the  data  resulting  from  this  testing  will 
be  relevant  to  a  determination  as  to 
whether  the  manufacture,  processing,  or 
use  of  VF.  VDF,  Tre,  and  HFP  does  or 
does  not  present  an  unreasonable  risk  of 
injury  to  human  health. 

V.  Final  Rule  and  Test  Standards 

A.  Testing  and  Test  Standards 

The  Agency  is  requiring  that  health 
effects  testing  be  conducted  on  the 
fuoroalkenes  in  accordance  with 
specific  test  guidelines  set  forth  in  Title 
4()  CFR  Part  798.  The  Agency  is  requiring 
that  HFP  be  tested  in  the  rat  and  mouse 
for  inhalation  subchronic  toxicity  as 
specified  in  §  798.2450  and  as  modified 
in  §  799.1700(c)(3)(i)(B).  The  Agency  is 
also  requiring  that  inhalation 
oncogenicity  tests  be  conducted  in  rats 
and  mice  for  VF  and  in  mice  for  VDF. 
The  test  guidelines  in  §  798.3300  are 
required  as  the  test  standards  for  the 
oncogenicity  testing  of  VF  in  both 
species  and  for  VDF  in  mice. 
Oncogenicity  testing  of  VDF  in  rats  is 
being  performed  under  the  sponsorship 


of  the  Association  of  Plastics 
Manufacturers  in  Europe  using  test 
protocols  submitted  earlier  by  the  FIG 
(NPRM  Refs.  24  and  25).  These  protocols 
were  reviewed  and  approved  by  the 
Agency  as  part  of  the  previous  proposed 
NTA.  Should  this  testing  not  be 
performed  in  accordance  with  protocols 
and  laboratory  practices  approved  by 
EPA,  or  if  the  data  are  not  submitted  in 
a  timely  fashion,  then  EPA  will  issue  a 
final  rule  for  the  VDF  oncogenicity 
testing  requirement  in  rats.  The 
oncogenicity  testing  for  VF  and  VDF  is 
an  immediate  requirement.  The  Agency 
believes  that  the  data  now  available  on 
these  two  compounds  support  a  section 
4(a)(l)(A)(i)  finding  that  the  manufacture 
of  these  substances  may  present  an 
unreasonable  risk  of  oncogenicity. 
Furthermore,  recent  mutagenicity  results 
for  HFP,  discussed  in  Unit  Il.B.  of  this 
rule,  also  suggest  that  HFP  has  potential 
to  be  oncogenic.  Therefore,  in 
accordance  with  the  Agency's  triggers 
from  mutagenicity  to  oncogenicity  as 
described  in  the  Fluoroalkenes  Proposed 
Test  Rule  (50  FR  46133),  HFP  is  required 
to  be  tested  in  mice  and  rats  for 
oncogenicity.  Oncogenicity  testing  for 
HFP  shall  be  conducted  according  to 
§  798.3300.  However,  oncogenicity 
testing  for  HFP  will  not  be  required  to 
begin  until  after  the  Agency  holds  a 
public  program  review  on  HFP,  which 
will  be  held  shortly  after  completion  of 
the  subchronic  toxicity  testing  and  Tier 
II  mutagenicity  testing  required  for  HFP 
in  this  rule-making.  After  the  public 
review  and  an  Agency  determination 
that  either  testing  must  begin,  or  that 
testing  is  not  necessary,  the  Agency  will 
notify  industry  by  certified  letter  or 
Federal  Register  notice  either  affirming 
or  proposing  to  rescind  the  oncogenicity 
testing  requirement  for  HFP. 

There  is  much  less  evidence  at  the 
present  time  to  indicate  that  TFE  may  be 
a  potenfial  oncogen.  Therefore, 
oncogenicity  testing  for  It-h  is  required 
only  if  triggered  by  the  results  of  the 
mutagenicity  testing  required  in  this 
rule.  The  test  guidelines  in  §  798.3300 
shall  be  used  as  the  test  standards  for 
such  testing  if  it  is  triggered.  Positive 
test  results  for  TFE  in  any  of  the 
following  tests  will  trigger  the 
oncogenicity  testing  requirement  for  that 
chemical:  In  vitro  cytogenetics  assay, 
mouse  micronucleus  assay,  mammalian 
cells  in  culture  assay,  or  sex-linked 
recessive  lethal  assay  in  Drosophila 
mclanogaster.  However,  prior  to 
initiation  of  oncogenicity  testing  for 
TFE.  the  Agency  will  have  a  public 
nniew  of  all  the  relevant  data,  before 
requiring  commencement  of 
oncogenicity  testing.  This  review  will  be 


held  soon  after  completion  of  Tier  il  of 
the  tiered  mutagenicity  testing  required 
for  TFE  in  this  notice.  Official  notice,  in 
the  form  of  a  certified  letter  II.8.  of  this 
rule,  the  Agency  is  requiring  that  both 
VT  and  VDF  be  tested  in  the  SLRL 
assay.  A  positive  result  in  the  SLRL 
assay  for  any  chemical  tested  will 
trigger  a  mouse  specific  locus  test,  as 
specified  in  i  798.5200  and  as  modified 
in  S  799.1700(c)(l)(i)(D)(2),  in  the  same 
chemical.  If  the  SLRL  assay  is  negative 
then  the  mouse  specific  locus  test  will 
not  be  required. 

To  assess  the  potential  for 
fluoroalkenes  to  cause  chromosomal 
aberrations,  the  Agency  requires  that  an 
in  vitro  cytogenetic  assay  be  conducted. 
This  test  has  been  completed  for  each  of 
the  subject  fiuoroalkenes,  as  discussed 
in  Unit  II.B.l.  If  the  results  of  the  in  vitro 
test  are  positive  then  a  dominant  lethal 
assay  is  required.  Both  VF  and  HFP 
were  tested  and  found  to  be  positive  in 
the  in  vitro  cytogenetics  assay,  thus 
requirinq  the  dominant  lethal  assay  for 
these  compounds  as  specified  in 
§  798.5450  and  as  modified  in 
§  799.1700(c){2)(i)(B)(2).  A  positive  result 
in  the  dominant  lethal  assay  will  trigger 
a  heritable  translocation  assay  as 
specified  in  §  798.5460  and  as  modified 
in  5  799.1700(c)(2)(i)(D)(2).  If  the  in  vitro 
cytogenetic  assay  is  negative  then  a 
mouse  micronucleus  assay  will  be 
required  (as  specified  in  §  798.5395  and 
as  modified  in  §  799.1700(c){2)(i)(B)(2)) 
for  that  fiuoroalkene.  (This  is  a 
requested  change  from  the  in  vivo 
cylogenetics  assay  specified  in  the 
proposed  rule;  see  Unit  III.F.  for  a 
discussion  of  this  change.)  Both  VDF 
and  Tre  were  negative  in  the  in  vitro 
cytogenetics  assay  and  thus,  the  mouse 
micronucleus  test  is  required  for  VDF 
and  Tre.  Should  the  mouse 
micronucleus  results  prove  negative, 
then  no  further  chromosomal  aberration 
testing  would  be  required  for  that 
substance.  A  positive  result  in  the 
mouse  micronucleus  cytogenetic  assay 
for  any  fiuoroalkene  would  trigger  the 
dominant  lethal  assay  for  that 
fiuoroalkene.  HFP,  which  was  positive 
in  both  the  mouse  micronucleus  test  and 
the  in  vitro  cytogenetics  assay,  is 
required  to  be  tested  in  the  dominant 
lethal  assay.  Again,  if  the  dominant 
lethal  assay  is  positive  for  any 
fiuoroalkene,  a  heritable  translocation 
assay  shall  be  conducted  for  that 
fiuoroalkene. 

If  the  results  from  the  dominant  lethal 
assay  and/or  the  SLRL  assay  are 
positive.  EPA  will  hold  a  public  program 
review  prior  to  requiring  the  initiation  of 
the  heritable  translocation  and/or 
mouse  specific  locus  testing.  Public 
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participation  in  this  program  review  will 
be  in  the  form  of  written  public 
comments  or  a  public  meeting.  Request 
for  public  comments  or  notification  of  a 
public  meeting  will  be  published  in  the 
Federal  Register.  Should  the  Agency 
determine,  based  on  the  weight  of  the 
evidence  then  available,  that  proceeding 
to  the  heritable  translocation  test  and/ 
or  mouse  specific  locus  test  is  no  longer 
warranted,  the  Agency  would  propose  to 
repeal  that  test  requirement  and.  after 
public  comment,  issue  a  final 
amendment  to  rescind  the  requirement. 

For  a  more  detailed  discussion 
concerning  mutagenicity  tiered  testing 
and  program  review  see  the  final  test 
rule  for  the  C9  aromatic  hydrocarbon 
fraction  (50  FR  20662,  May  17. 1985). 

The  Agency  is  requiring  that  the 
above-referenced  TSCA  (ieallh  Effects 
Test  Guidelines  be  the  test  standards  for 
the  testing  of  the  fluoroalkenes.  The 
specified  TSCA  guidelines  for  health 
effects  testing  provide  generally 
accepted  minimal  conditions  for 
ensuring  that  any  required  testing  will 
result  in  reliable  and  adequate  data  for 
evaluating  the  health  effects  of  VDF.  VF, 
TFE.  and  HFP.  The  Agency  reviews  the 
TSCA  test  guidelines  once  a  year  in 
accordance  with  the  process  described 
in  the  Federal  Register  of  September  22. 
1982  (47  FR  41857).  In  reviewing  the 
applicability  of  the  mutagenic  effects 
and  subchronic  test  guidelines  to  the 
fluoroalkenes.  EPA  has  determined  that 
certain  modiHcations  are  necessary  in 
order  to  ensure  that  the  resulting  data 
are  reliable  and  adequate. 

EPA  has  issued  a  separate  Federal 
Register  notice  containing  certain 
revisions  to  these  TSCA  Test  Guidelines 
to  provide  more  explicit  guidance  on  the 
necessary  minimum  elements  for  each 
study  published  in  the  Federal  Register 
of  (May  20. 1987).  These  modifications 
are  adopted  in  the  test  standards  for  VF. 
VDF.  HFP.  and  TFE.  EPA  has  also 
responded  to  comments  concerning 
these  guideline  revisions  in  the  record 
for  that  rulemaking  and  these  are 
contained  in  the  docket  for  this 
rulemaking  (Ref.  37). 

B.  Test  Substance 

EPA  is  specifying  that  VDF.  VF.  TFE. 
and  HFP  of  at  least  99  percent  purity  be 
used  as  test  substances.  EPA  believes 
that  test  materials  of  this  purity  are 
available  at  reasonable  cost.  EPA  has 
specified  relatively  pure  substances  for 
testing  because  the  Agency  is  interested 
in  evaluating  the  effects  attributed  to  the 
subject  compounds  themselves.  This 
requirement  would  increase  the 
likelihood  that  any  toxic  effects 
observed  are  related  to  the  subject 
fluoroalkenes  and  not  tu  any  impurities. 


C.  Persons  Required  to  Test 

Section  4(b)(3)(B)  of  TSCA  specifies 
that  the  activities  for  which  the  Agency 
makes  section  4(a)  findings 
(manufacture,  processing,  distribution, 
use,  and/or  disposal)  determine  who 
bears  the  responsibility  for  testing. 
Manufacturers  are  required  to  test  if  the 
findings  are  based  on  manufacturing 
("manufacture"  is  defined  in  section  3(7) 
of  TSCA  to  include  "import"). 
Processors  are  required  to  test  'f  the 
findings  are  based  on  processing.  Both 
manufacturers  and  processors  are 
required  to  test  if  the  exposures  giving 
rise  to  the  potential  risk  occur  during 
use.  distribution,  or  disposal.  Because 
EPA  has  found  that  there  are  insufficient 
data  to  reasonably  determine  or  predict 
the  effects  of  the  manufacture  of  the 
fluoroalkenes  on  human  health.  EPA  is 
requiring  that  persons  who  manufacture 
or  intend  to  manufacture  VF.  VDF,  TFE, 
or  HFP  at  any  time  from  the  effective 
dale  of  this  final  test  rule  to  the  end  of 
the  reimbursement  period  be  subject  to 
the  specific  health  effects  testing 
requirements  fbr  each  individual 
fluoroalkene  which  they  manufacture. 
Thus,  those  persons  who  manufacture  or 
intend  to  manufacture  all  four 
fluoroalkenes  are  subject  to  the  entire 
set  of  testing  requirements  set  forth  in 
this  rule.  However,  those  persons  who 
manufacture  or  intend  to  manufacture  a 
subset  of  those  four  chemicals  are 
responsible  only  for  the  particular 
testing  requirements  for  the  subset  of 
fluoroalkenes  which  they  manufacture. 
The  end  of  the  reimburse.Tient  period  for 
each  substance  is  5  years  after  the  last 
final  report  is  submitted  for  that 
substance  or  an  amount  of  time  after  the 
submission  of  the  last  final  report 
required  under  the  test  rule  equal  to  that 
which  was  required  to  develop  data,  if 
more  than  5  years. 


Because  TSCA  contains  provisions  to 
avoid  duplicative  testing,  not  every 
person  subject  to  this  rule  must 
individually  conduct  testing.  Section 
4(b)(3)(A)  of  TSCA  provides  that  EPA 
may  permit  two  or  more  manufacturers 
or  processors  who  are  subject  to  the  rule 
to  designate  one  such  person  or 
qualified  third  person  to  conduct  the 
tests  and  submit  data  on  their  behalf. 
Section  4(c)  provides  that  any  person 
required  to  test  may  apply  to  EPA  for  an 
exemption  from  the  requirement.  EPA 
promulgated  procedures  for  applying  for 
TSCA  section  4(c)  exemptions  in  40  CFR 
Part  790. 

EPA  did  not  propose  to  require  the 
submission  of  equivalence  data  as  a 
condition  for  exemption  from  the  testing 
for  the  fluoroalkenes.  As  noted  in  Unit 
IV. B..  EPA  is  interested  in  evaluating  the 
effects  attributable  to  the  fluoroalkenes 
subject  to  this  rule  themselves,  and  has 
specified  relatively  pure  substances  for 
testing. 

Manufacturers  subject  to  this  rule 
must  comply  with  the  test  rule 
development  and  exemption  procedures 
in  40  ere  Part  790  for  single-phase 
rulemaking. 

D  Reporting  Requirements 

The  Agency  is  requiring  that  all  data 
developed  under  this  rule  be  reported  in 
accordance  with  the  TSCA  Good 
Laboratory  Practice  standards  (40  CFR 
Part  792). 

The  Agency  is  required  by  TSCA 
section  4(b)(1)(C)  to  specify  the  time 
periods  during  which  persons  subject  to 
a  test  rule  must  submit  test  data.  On  the 
basis  of  the  Agency's  regulatory 
experience  for  the  tests  required  for  the 
fluoroalkenes.  as  well  as  in  response  to 
public  comments.  EPA  is  adopting  the 
reporting  requirements  for  these  tests 
and  which  are  presented  in  the 
following  table. 


REPORTif4G  Requirements  for  the  Fluoroalkenes 


Test 


Gene  mulatnn  cetts  in  cuittjre  assay 
Sex -linked   recessive   lethat   test   in 

Drosoptuki 

Mouse  speahc  locus  assay  ' 

In  vitro  cytogenetics  test 

Mouse     miconucleus    cytogenet>cs 

test 

Dominant  lethal  test „.„ 

Hentable  translocation  assay  • 

Oncogenicity  (inhalation) ' 

Subctwonic  toxicity  (inhalatiort) 


Reporting  deadbne  lor  final  report  (rrxxiths  after  ttw 

eftective  date  of  fmal  rule,  except  as  indicated  and.  n 

parentt^eses.  number  ot  interim  6-month  reports 

required) 


VF 


9<1) 
51(8) 


9<1) 
25(4) 
56(9) 


VOF 


9(1) 
51(8) 


10(1) 
19(1) 
25(4) 
56(9) 


TFE 


15(2) 
51(8) 


10(1) 
19(1) 

25(4) 
56(9) 


HFP 


15(2) 
51(8) 


9(1) 

25(4) 
56(9) 
18(2) 


BEST  COPY  AVAILABLE 


Federal  Register  /  Vol.  52.  No.  109  /  Monday.  June  8.  1987  /  Rules  and  Regulations 


21527 


'  Figures  indicate  the  reporting  deadline,  in  months,  calculated  from  the  date  of  notification  of 
the  test  sponsor  by  certified  letter  or  Federal  Register  notice Iftat.  following  public  program 
review  of  all  of  the  then  e)rtstifV3  data  for  the  fluoroalkenes  fraction,  the  Agency  has  determined 
that  the  required  testing  must  be  per1ofrr>ed 

^  For  TFE  and  HFP,  the  figures  indicate  the  reporting  deadline,  in  months,  calculated  from  ttie 
date  of  notification  of  the  lest  sponsor  by  certified  tetter  or  Federal  Register  rvDtice  that, 
following  public  program  review,  the  Agency  has  determined  that  the  required  testing  must  be 
performed  For  VF  and  VDF.  the  figures  indicate  the  reporting  deadline,  in  months,  calculated 
from  the  effective  date  ot  the  Fluoroalkenes  Fmal  Rule 


In  regards  to  interim  reports,  the 
Agency  has  decided  that  interim  reports 
for  the  testing  required  under  section  4 
of  TSCA  should  be  submitted  at  6-month 
intervals,  rather  than  at  3-month 
intervals,  as  was  previously  proposed 
for  the  fluoroalkenes.  This  reporting 
frequency  will  be  sufficient  to  keep  EPA 
informed  of  the  current  status  of 
required  testing  and  of  any  difficulties 
which  the  testing  facility  may  encounter 
during  testing.  This  change  also  lessens 
the  reporting  burden  of  test  sponsors. 
Accordingly,  the  final  reporting 
requirements  for  the  testing  required  for 
the  fluoroalkenes  reflect  a  requirement 
for  6-month,  rather  than  3  months, 
interim  reports, 

TSCA  section  14(b)  governs  Agency 
disclosure  of  all  test  data  submitted 
pursuant  to  section  4  of  TSCA.  Upon 
receipt  of  data  required  by  this  njle,  the 
Agency  will  publish  a  notice  of  receipt 
in  the  Federal  Register  as  required  by 
section  4(d)  of  TSCA. 

Persons  who  export  a  chemical 
substance  or  mixture  which  is  subject  to 
a  section  4  test  rule  are  subject  to  the 
export  reporting  requirements  of  section 
12(b)  of  TSCA.  Final  regulations 
interpreting  the  requirements  of  section 
12(b)  are  in  40  CFR  Part  707.  In  brief,  as 
of  the  effective  date  of  the  final  test  rule, 
an  exporter  of  the  fluoroalkenes  covered 
by  this  rule  (VF.  VDF.  HFP,  and  TFE) 
must  report  to  EPA  the  first  annual 
export  or  intended  export  of  a 
fluoroalkene  to  any  one  country,  EPA 
will  notify  the  foreign  country 
concerning  the  test  rule  for  the  chemical. 

E.  Enforcement  Provisions 

The  Agency  considers  failure  to 
comply  with  any  aspect  of  a  section  4 
rule  to  be  a  violation  of  section  15  of 
TSCA.  Section  15(1)  of  TSCA  makes  it 
unlawful  for  any  person  to  fail  or  refuse 
to  comply  with  any  rule  or  order  issued 
under  section  4.  Section  15(3)  of  TSCA 
makes  it  unlawful  for  any  person  to  fail 
or  refuse  to:  (1)  Establish  or  maintain 
records.  (2)  submit  reports,  notices,  or 
other  information,  or  (3)  permit  access  to 
or  copying  of  records  required  by  the 
Act  or  any  regulation  or  rule  issued 
under  TSCA. 

Additionally.  TSCA  section  15(4) 
makes  it  unlawful  for  any  person  to  fail 
or  refuse  to  permit  entry  or  inspection  as 
required  by  section  11.  Section  11 


applies  to  any  "establishment,  facility, 
or  other  premises  in  which  chemical 
substances  or  mixtures  are 
manufactured,  processed,  stored,  or  held 
before  or  after  their  distribution  in 
commerce  *  *  *,"  The  Agency  considers 
a  testing  facility  to  be  a  place  where  the 
chemical  is  held  or  stored  and. 
therefore,  subject  to  inspection. 
Laboratory  audits/inspections  may  be 
conducted  periodically  in  accordance 
with  the  authority  and  procedures 
outlined  in  TSCA  section  11  by  duly 
designated  representatives  of  the  EPA 
for  the  purpose  of  determining 
compliance  with  any  final  rule  for  the 
fluoroalkenes.  These  inspections  may  be 
conducted  for  purposes  which  include 
verification  that  testing  hag  begun,  that 
schedules  are  being  met,  that  reports 
accurately  reflect  the  underlying  raw 
data  and  interpretations  thereof,  and 
that  the  TSCA  GLP  standards  and  the 
test  standards  established  in  the  rule  are 
being  complied  with. 

EPA's  authority  to  inspect  a  testing 
facility  also  derives  from  section  4(b)(1) 
of  TSCA.  which  directs  EPA  to 
promulgate  standards  for  the 
development  of  test  data.  These 
standards  are  defined  in  section  3(12)(B) 
of  TSCA  to  include  those  requirements 
necessary  to  assure  that  data  developed 
under  testing  rules  are  reliable  and 
adequate,  and  such  other  requirements 
as  are  necessary  to  provide  such 
assurance.  The  Agency  maintains  that 
laboratory  inspections  are  necessary  to 
provide  this  assurance. 

Violators  of  TSCA  are  subject  to 
criminal  and  civil  liability.  Persons  who 
submit  materially  misleading  or  false 
information  in  connection  with  the 
requirement  of  any  provision  of  this  rule 
may  be  subject  to  penalties  which  may 
be  calculated  as  if  they  never  submitted 
their  data.  Under  the  penalty  provision 
of  section  16  of  TSCA,  any  person  who 
violates  section  15  could  be  subject  to  a 
civil  penalty  of  up  to  $25,000  for  each 
violation  with  each  day  of  operation  in 
violation  constituting  a  separate 
violation.  This  provision  would  be 
applicable  primarily  to  manufacturers 
that  fail  to  submit  a  letter  of  intent  or  an 
exemption  request  and  that  continue 
manufacturing  after  the  deadlines  for 
such  submissions.  Knowing  or  willful 
violations  could  lead  to  the  imposition 


of  criminal  penalties  of  up  to  $25,000  for 
each  day  of  violation  and  imprisonment 
for  up  to  1  year.  In  determining  the 
amount  of  penalty,  EPA  will  take  into 
account  the  seriousness  of  the  violation 
and  the  degree  of  culpability  of  the 
violator  as  well  as  all  the  other  factors 
listed  in  section  16.  Other  remedies  are 
available  to  EPA  under  section  17  of 
TSCA,  such  as  seeking  an  injunction  to 
restrain  violations  of  TSCA  section  4, 
Individuals  as  well  as  corporations 
could  be  subject  to  enforcement  actions 
Sections  15  and  16  of  TSCA  apply  to 
"any  person"  who  violates  various 
provisions  of  TSCA.  EPA  may,  at  its 
discretion,  proceed  against  individuals 
as  well  as  companies  themselves.  In 
particular,  this  includes  individuals  who 
report  false  information  or  who  cause  it 
to  be  reported.  In  addition,  the 
submission  of  false,  fictitious,  or 
fraudulent  statements  is  a  violation 
under  18  U.S.C.  1001. 

VI.  Economic  Analysis  of  Final  Rule 

To  assess  the  potential  economic 
impact  of  this  rule,  EPA  has  prepared  an 
economic  analysis  (Ref.  30)  that 
evaluates  the  potential  for  significant 
economic  impacts  on  the  industry  as  a 
result  of  the  required  testing.  The 
economic  analysis  estimates  the  costs  of 
conducting  the  required  testing  and 
evaluates  the  potential  for  significant 
adverse  economic  impact  as  a  result  of 
these  test  costs  by  examining  four 
market  characteristics  of  the 
fluoroalkenes:  (1)  Price  sensitivity  of 
demand,  (2)  industry  cost 
characteristics,  (3)  industry  structure, 
and  (4)  market  expectations.  If  there  is 
no  indication  of  adverse  effect,  no 
further  economic  analysis  will  be 
performed:  however,  if  the  first  level  of 
analysis  indicates  a  potential  for 
significant  economic  impact,  a  more 
comprehensive  and  detailed  analysis  is 
conducted  which  more  precisely 
predicts  the  magnitude  and  distribution 
of  the  expected  impact. 

Total  testing  costs  for  the  final  rule  for 
the  fluoroalkenes  are  estimated  to  range 
from  $4,783,500  to  $6,196,200.  In  order  to 
predict  the  financial  decision-making 
practices  of  manufacturing  firms,  ttiese 
costs  have  been  annualized.  Annualized 
costs  are  compared  with  annual  revenue 
as  an  indication  of  potential  impact.  The 
annualized  costs  represent  equivalent 
constant  costs  which  would  have  to  be 
recouped  each  year  of  the  payback 
period  in  order  to  finance  the  testing 
expenditure  in  the  first  year. 

The  annualized  test  costs  (using  a  cost 
of  capital  of  25  percent  over  a  period  of 
15  years)  range  from  $1,239,800  to 
$1,605,600.  Based  on  the  total  combined 
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1977  estimated  production  volumes  for 
the  four  fluoroalkenes  of  48  to  77  million 
pounds,  the  unit  test  costs  will  be  about 
2.6  to  3.3  cents  per  pound.  (However,  for 
TT'E.  the  1984  production  volume  was 
available  and  this  more  recent  figure 
was  used  in  this  combined  estimate.)  In 
relation  to  the  1985  list  prices  for  the 
fluoroalkenes,  these  costs  are  equivalent 
to  0.3  to  0.8  percent  of  price.  On  an 
individual  chemical  basis,  these  costs 
represent  0.5  to  0.6  percent  of  price  for 
TFE.  0.3  to  0.4  for  HFP.  and  0.6  to  0.8  for 
VDF.  Although  a  list  price  is  not 
available  for  VF.  it  can  reasonably  be 
assumed  to  be  in  the  same  range  as 
those  of  the  other  fluoroalkenes.  and 
thus  cost  in  relation  to  price  is  probably 
less  than  one  percent. 

Based  on  these  costs  and  the  uses  of 
the  fluoroalkenes.  the  economic  analysis 
indicates  that  the  potential  fur 
significant  adverse  economic  impact  as 
a  result  of  this  test  rule  is  low.  This 
conclusion  is  based  on  the  following 
observations: 

1.  The  estimated  unit  test  costs  are 
low — 3.3  cents  per  pound  for  the 
category. 

2.  The  overall  demand  for  the 
fluoroalkenes  appears  relatively 
inelastic  due  to  their  exclusive  use  as 
precursors  in  the  manufacture  of  highly 
specialized  polymers  and  elastomers. 

3.  The  market  expectations  for  the 
fluoroalkenes  are  very  optimistic. 

The  TSCA  Reimbursement  Rule 
allows  affected  private  parties  to 
negotiate  among  themselves  an 
equitable  cost  reimbursement  scheme; 
therefore,  while  this  reimbursement 
assumption  is  reasonable,  other 
reimbursement  approaches  are  also 
possible.  The  opposite  assumption  from 
that  used  above  is  one  in  which  each 
chemical  in  the  category  is  treated 
individually:  the  cost  of  testing  that 
chemical  will  be  borne  only  by  the 
manufacturers  of  that  chemical.  Under 
this  assumption,  the  annualized  test  cost 
for  each  chemical  is  divided  by  the 
annual  production  of  that  chemical:  the 
increased  cost  is  then  compared  with 
the  selling  price  of  that  chemical.  On  an 
individual  chemical  basis,  using  this 
assumption,  these  costs  represent  0.2  to 
0.3  percent  of  price  for  TFE.  4.9  to  6.4 
percent  for  HFP.  and  0.9  to  1.2  percent 
for  VDF.  Again,  although  a  list  price  is 
not  available  for  VF.  it  can  reasonably 
be  assumed  to  be  in  the  same  range  as 
those  of  the  other  fluoroalkenes:  with 
costs  likely  to  be  similar  to.  or  perhaps 
slightly  higher  than  those  of  VDF.  Thus, 
some  chemicals  will  have  higher  lest 
costs  than  others,  but  given  the  uses  of 
these  four  chemicals,  and  their  fairly 
inelastic  demand  and  the  favorable 
market  expectations,  it  is  reasonable  to 


assume  that  none  of  these  chemicals 
will  be  significantly  affected. 

Refer  to  the  economic  analysis  (Ref. 
30)  available  in  the  public  record  for  this 
rulemaking  for  a  complete  discussion  of 
the  test  cost  estimation  and  the  potential 
for  economic  impact  resulting  from  these 
costs. 

VII.  Availability  of  Test  Facilities  and 
Personnel 

Section  4(b)(1)  of  TSCA  requires  EPA 
to  consider  "the  reasonably  foreseeable 
availability  of  the  facilities  and 
personnel  needed  to  perform  the  testing 
required  under  the  rule."  Therefore,  EPA 
conducted  a  study  to  assess  the 
availability  of  test  facilities  and 
personnel  to  handle  the  additional 
demand  for  testing  services  created  by 
section  4  test  rules  and  test  programs 
negotiated  with  industry  in  place  of 
rulemaking.  Copies  of  the  study. 
"Chemical  Testing  Industry:  Profile  of 
Toxicological  Testing  (PB  82-140773)". 
can  be  obtained  through  the  National 
Technical  Information  Service  (NTIS). 
On  the  basis  of  this  study,  the  Agency 
believes  that  test  facilities  and 
personnel  are  available  to  perform  the 
testing  in  this  final  rule. 

VIII.  Rulemaking  Record 

EPA  has  established  a  record  for  this 
rulemaking.  (OPTS-42002E).  This  record 
includes  basic  information  considered 
by  the  Agency  in  developing  this  final 
rule  and  appropriate  Federal  Register 
notices. 

This  record  includes  the  following 
information: 

A.  Support  Documentation 

(1)  Federal  Register  notices  pertaining 
to  this  rule  consisting  of: 

(a)  Notice  Containing  the  ITC 
Desigra'ion  of  Fluoroalkenes  to  the 
Priority  List  (45  FR  78432). 

(b)  Notice  of  the  Agency's  Initial 
Response  to  the  ITC  on  Fluoroalkenes 
(46  re  53704). 

(c)  Notice  of  the  Agency's  Proposed 
Decision  to  Adopt  a  Negotiated  Testing 
Program  on  Fluoroalkenes  (49  FR  23112). 

(d)  Notice  of  the  Agency's  Proposed 
Rulemaking  on  Fluoroalkenes  (50  FR 
46133). 

(e)  Notice  of  Interim  Final  Rule  on 
Single-phase  Test  Rule  Development 
and  Exemption  Procedures  (50  FR 
20652). 

(f)  Notice  of  Final  Rulemaking  on  Data 
Reimbursement  (48  FR  31786). 

(g)  Written  comments  on  the 
Fluoroalkenes  Proposed  Test  Rule 
Submitted  to  USEPA  by  the 
Fluoroalkenes  Industry  Group. 

(h)  Transcript  of  Proceedings  of  the 
Public  Meeting  of  April  1. 1986  on  the 


^oposed  Rule  for  Fluoroalkenes  and 
Material  Submitted  by  the 
Fluoroalkenes  Industry  Group  as 
Presented  in  the  Public  Meeting. 

(i)  Notice  of  the  Agency's  Final 
Rulemaking  on  the  C9  Aromatic 
Hydrocarbon  Fraction  (50  FR  20662). 

(j)  Notice  of  the  Agency's  Final 
Guidelines  for  the  Health  Assessment  of 
Suspect  Developmental  Toxicants  (51 
FR  34028). 

(k)  Notice  of  the  Agency's  Final 
Guidelines  for  Mutagenicity  Risk 
Assessment  (51  FR  34006). 

(I)  Notice  of  the  Agency's  Final  Test 
Standards  and  Reporting  Requirements 
for  Diethylenetriamine  (52  FR  3230). 

(m)  Notice  of  the  Agency's  Final 
Rulemaking  on  Revision  of  TSCA  Test 
Guidelines  (52  FR  19056). 
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this  record  periodically  with  additional 
relevant  information  received. 

IX.  Other  Regulatorj  Requirements 

A.  Executive  Order  12291 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  regulation  is 
"major"  and,  therefore,  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  This  test  rule  is  not  major 
because  it  does  not  meet  any  of  the 
criteria  set  forth  in  section  1(b)  of  the 
Order.  First,  the  total  cost  of  all  the 
proposed  testing  for  fluoroalkenes  is 
$4,720,000  to  $6,114,000  over  the  lestmg 
and  reimbursement  period.  Second,  the 
cost  of  the  testing  is  not  likely  to  result 
in  a  major  increase  in  users'  costs  or 
prices.  Finally,  based  on  its  present 
analysis.  EPA  does  not  believe  that 
there  will  be  any  significant  adverse 
effects  as  a  result  of  this  rule. 

This  regulation  was  submitted  to  the 
Office  of  Management  and  Budget 
(0MB)  for  review  as  required  by 
Executive  Order  12291.  Any  comments 
from  OMB  to  EPA,  and  any  EPA 
response  to  those  comments,  are 
included  in  the  rulemaking  record. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act 
(15  U.S.C.  601  et  seq..  Pub.  L.  96-354, 
September  19, 1980).  EPA  is  certifying 
that  this  test  rule,  if  promulgated  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  businesses 
because:  (1)  They  are  not  expected  to 
perform  testing  themselves,  or  to 
participate  in  the  organization  of  the 
testing  effort;  (2)  they  will  experience 
only  very  minor  costs  in  securing 
exemption  from  testing  requirements; 
and  (3)  they  are  un)ikely  to  be  affected 
by  reimbursement  requirements. 

C.  PapenvorJi  Reduction  Act  I 

OMB  has  approved  the  information 
collection  requirements  contained  in  the 
proposed  rule  under  the  provisions  of 
the  Paperwork  Reduction  Act  of  1980,  44 
U.S.C.  3501  et  seq.  and  has  assigned 
OMB  control  number  2070-0033. 

List  of  Subjects  in  40  CFR  Part  799 

Environmental  protection.  Hazardous 
substances.  Chemicals,  Recordkeeping 
and  reporting  requirements. 

Dated:  May  28, 1987. 
Victor  J.  Kimm. 

Acting  Assistant  Administrator  for  Pesticides 
and  Toxic  Substances. 

Therefore,  40  CFR  Part  799  is 
amended  as  follows; 

1.  The  authority  citation  for  Part  799 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  2603.  2611,  2625 
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2.  Section  799.1700  is  added  to  read  as 
follows: 

§799.1700     Fluoroalkenes, 

(a)  Identification  of  test  substances. 
(U  Vinyl  fluoride  (VF;  CAS  No.  75-02-5). 
vinylidene  fluoride  (VDF:  CAS  No.  75- 
38-7).  tetrafluoroethene  (TFE;  CAS  No. 
116-14-3).  and  hexafluoropropene  (HFP; 
CAS  No.  116-1S-4)  shall  be  tested  in 
accordance  with  this  section. 

(2)  VF.  VDF,  TF'E.  and  HFP  of  at  least 
99  percent  purity  shall  be  used  as  the 
test  substances. 

(b)  Persons  required  to  submit  study 
plans,  conduct  tests  and  submit  data. 
All  persons  who  manufacture  VF,  VDF. 
TFE.  or  HFP.  other  than  as  an  impurity, 
from  July  22. 1987  to  the  end  of  the 
reimbursement  period  shall  submit 
letters  of  intent  to  conduct  testing  or 
exemption  applications,  submit  study 
plans,  conduct  tests  in  accordance  with 
the  TSCA  Good  Laboratory  Practice 
Standards  (40  CFR  Part  792).  and  submit 
data  as  specified  in  this  section.  Subpart 
A  of  this  Part,  and  Part  790  of  this 
chapter  for  single-phase  rulemaking,  for 
the  substances  they  manufacture. 

(c)  Health  effects  testing — (1) 
Mutagenic  effects — Gene  mutation — (i) 
Required  testing.  (A)  (7)  A  detection  of 
gene  mutations  in  somatic  cells  in 
culture  assay  shall  be  conducted  with 
TFE  and  HFP  in  accordance  with 

§  798.5300  of  this  chapter  except  for  the 
provisions  in  paragraphs  (c).  (d)(3)(i). 
(4).  (5)  and  (6)  and  (e). 

(2)  For  the  purposes  of  this  section, 
the  following  provisions  also  apply: 

(i)  Reference  substances.  No 
reference  substance  is  required. 

(ii)  Test  method— Type  of  cells  used 
in  the  assay.  Mutation  induction  at  the 
HPRT  locus  shall  be  measured  in 
Chinese  hamster  ovary  (CHO)  cells. 
Cells  shall  be  checked  for  Mycoplasma 
contamination  and  may  also  be  checked 
for  karyotype  stability. 

(Hi)  Test  method — Metabolic 
activation.  Cells  shall  be  exposed  to  the 
test  substance  only  in  the  presence  of  a 
metabolic  activation  system  for  TFE. 
and  in  both  the  presence  and  absence  of 
a  metabolic  activation  system  for  HFP. 
The  metabolic  activation  system  shall 
be  derived  from  the  post-mitochondrial 
fraction  (S-9)  of  livers  from  rats 
pretreated  wiih  Aroclor  1254. 

(iv)  Test  method — Control  groups. 
Positive  and  negative  controls  shall  be 
included  in  each  experiment.  In  assays 
with  metabolic  activation,  the  positive 
control  substance  shall  be  known  to 
require  such  activation.  Filtered  air  shall 
serve  as  the  negative  control. 

(vj  Test  method — Test  chemicals.  The 
test  should  be  designed  to  have  a 
predetermined  sensitivity  and  power. 


The  number  of  cells,  cultures,  and 
concentrations  of  test  substance  used 
should  reflect  these  defined  parameters. 
The  number  of  cells  per  culture  is  based 
on  the  expected  background  mutant 
frequency;  a  general  guide  is  to  use  a 
number  which  is  10  times  the  inverse  of 
this  frequency.  Several  concentrations 
(usually  at  least  four)  of  the  test 
substance  shall  be  used.  These  shall 
yield  a  concentration-related  toxic 
effect.  The  highest  concentration  shall 
produce  a  low  level  of  survival 
(approximately  10  percent),  and  the 
survival  in  the  lowest  concentration 
shall  approximate  that  of  the  negative 
control.  Cytotoxicity  shall  be 
determined  after  treatment  with  the  test 
substance  both  in  the  presence  and  in 
the  absence  of  the  metabolic  activation 
system. 

(vi)  Test  performance.  Cells  in 
treatment  medium  with  and  without 
metabolic  activation  shall  be  exposed  to 
varying  concentrations  of  test  gas-air 
mixtures  by  flushing  treatment  flasks 
with  10  volumes  of  test  gas-air  mixture 
at  a  rate  of  500  mL/min  or  that  rate 
which  will  allow  complete  flushing 
within  1  minute.  Each  flask  shall  be 
closed  with  a  cap  with  a  rubber  septum. 
Headspace  samples  shall  be  taken  at  the 
beginning  and  end  of  the  exposure 
period  and  analyzed  to  determine  the 
amount  of  test  gas  in  each  flask.  Flasks 
shall  be  incubated  on  a  rocker  panel  at 
37*  C  for  5  hours  for  tests  with  metabolic 
activation.  At  the  end  of  the  exposure 
period,  cells  treated  with  metabolic 
activation  shall  be  washed  and 
incubated  in  culture  medium  for  21  to  26 
hours  prior  to  subculturing  for  viability 
and  expression  of  mutant  phenotype. 
Cells  treated  without  metabolic 
activation  shall  be  washed  and 
subcultured  immediately  to  determine 
viability  and  to  allow  for  expression  of 
mutant  phenotype.  Appropriate 
subculture  schedules  (generally  twice 
during  the  expression  period)  shall  be 
used.  At  the  end  of  the  expression 
period,  which  shall  be  sufficient  to  allow 
near  optimal  phenotypic  expression  of 
induced  mutants  (generally  7  days  for 
this  cell  system),  cells  shall  be  grown  in 
medium  with  and  without  selective 
agint  for  determination  of  numbers  of 
mutants  and  cloning  efficiency 
respectively.  This  last  growth  period  is 
generally  7  days  at  37*  C.  Results  of  this 
test  shall  be  confirmed  in  an 
independent  experiment. 

(B)  [1]  A  sex-linked  recessive  lethal 
test  in  Drosophila  melanogaster  shall  be 
conducted  with  VDF  and  VF  in 
accordance  with  S  798.5275  of  this 
chapter  except  for  the  provisions  in 
paragraph  (d)(5).  This  lest  shall  also  be 
performed  with  TFE  or  HFP  if  the 


somatic  cells  in  culture  assay  conducted 
pursuant  to  paragraph  (c)(l)(i)(A)  of  this 
section  produces  a  positive  result. 

[2]  For  the  purposes  of  this  section  the 
following  provisions  also  apply: 

(ij  Test  chemicals.  It  is  sufficient  to 
test  a  single  dose  of  the  test  substance. 
This  dose  shall  be  the  maximum 
tolerated  dose  or  thdt  which  produces 
some  indication  of  toxicity.  Exposure 
shall  be  by  inhalation. 

[if]  [Reserved] 

(C)  (7)  A  mouse  specific  locus  assay 
shall  be  conducted  with  VF,  VDF,  TFE, 
and  HFP  in  accordance  with  5  798.5200 
of  this  chapter,  except  for  the  provisions 
of  paragraph  (d)(5).  for  whichever  of 
these  substances  produces  a  positive 
result  in  the  sex  linked  recessive  lethal 
test  in  Drosohila  melanogaster 
conducted  pursuant  to  paragraph 
(c)(l)(i)(B)  of  this  section  if.  after  a 
public  program  review.  EPA  issues  a 
Federal  Register  notice  or  sends  a 
certified  letter  to  the  test  sponsor 
specifying  that  the  testing  shall  be 
initiated. 

(2)  For  the  purposes  of  this  section, 
the  following  provisions  also  apply: 

(i)  Test  chemicals.  A  minimum  of  two 
dose  levels  shall  be  •'■sled.  The  highest 
dose  tested  shall  be  the  highest  dose 
tolerated  without  toxic  effects,  provided 
that  any  temporary  sterility  induced  due 
to  elimination  of  spermatagonia  is  of 
only  moderate  duration,  as  determined 
by  a  return  of  males  to  fertility  within  80 
days  after  treatment,  or  shall  be  the 
highest  dose  attainable.  Animals  shall 
be  exposed  to  the  test  substance  by 
inhalation.  Exposure  shall  be  for  6  hours 
a  day.  Duration  of  exposure  shall  be 
dependent  upon  accumulated  total  dose 
desired  for  each  group. 

[ii]  (Reserved) 

(ii)  Reporting  requirements.  (A) 
Mutagenic  effects-gene  mutation  tests 
shall  be  completed  and  the  final  results 
submitted  to  the  Agency  as  follows: 
Somatic  cells  in  culture  assay,  within  6 
months  after  the  effective  date  of  the 
final  rule;  Drosophila  sex-linked 
recessive  lethal,  within  9  months  (for  VF 
and  VDF)  and  within  15  months  (for  TFE 
and  HFP)  after  the  effective  date  of  the 
final  rule:  mouse  specific  locus  assay, 
within  51  months  after  the  date  of  EPA's 
notification  of  the  test  sponsor  by 
certified  letter  or  Federal  Register  notice 
that  testing  shall  be  initiated. 

(B)  Progress  reports  shall  be  submitted 
to  the  Agency  every  6  months  beginning 
6  months  after  the  effective  date  of  the 
final  rule  or  receipt  of  notice  that  testing 
shall  be  initiated. 

(2)  Mutagenic  effects — Chromosomal 
aberrations — (i)  Required  testing.  (A)  (7) 
A  mouse  micronucleus  cytogenetics  test 


shall  be  conducted  with  VDF  and  TFE  in 
accordance  with  §  798.5395  of  this 
chapter  except  for  the  provisions  in 
paragraphs  (d)(5)  (i).  (ii),  and  (iii). 

[2]  For  the  purposes  of  this  section, 
the  following  provisions  also  apply: 

(iJ  Test  method— Vehicle.  No  vehicle 
is  required. 

(iij  Test  method— Dose  levels.  Three 
dose  levels  shall  be  used.  The  highest 
dose  tested  shall  be  the  maximum 
tolerated  dose,  that  dose  producing 
some  indication  of  cytotoxicity  (e.g..  a 
change  in  the  ratio  of  polychromatic  to 
normochromatic  erythrocytes,  or  the 
highest  dose  attainable). 

(iiij  Test  method— Route  of 
administration.  Animals  shall  be 
exposed  by  inhalation  for  6  hours  per 
day  for  5  consecutive  days. 

(B)  (7)  For  each  respective  test 
substance,  a  dominant  lethal  assay  shall 
be  conducted  with  VF  and  HFP  in 
accordance  with  §  798.5450  of  this 
chapter  except  for  the  provisions  in 
paragraphs  (d)(2)(i),  (4)(i),  (5)  and  (e). 
This  test  shall  also  be  performed  with 
TFK  or  VDF  if  either  the  in  vitro 
cytogenetics  test  conducted  pursuant  to 
paragraph  (c)(2)(i)(A)  of  this  section  or 
the  mouse  micronucleus  cytogenetics 
test  conducted  pursuant  to  paragraph 
(c)(2)(i)(B)  of  this  section  produce  a 
positive  result. 

[2]  For  the  purposes  of  this  section, 
the  following  provisions  also  apply: 

(/■)  Test  method— Description.  For  this 
assay,  the  test  substance  shall  be 
administered  by  inhalation  for  5 
consecutive  days  for  6  hours  per  day. 

[if]  Test  method — Concurrent 
controls.  Concurrent  positive  and 
negative  (vehicle)  controls  shall  be 
included  in  each  experiment. 

[iii]  Test  method— Test  chemicals. 
Exposure  shall  be  by  inhalation  for  5 
consecutive  days  for  6  hours  per  day. 
Three  dose  levels  shall  be  used.  The 
highest  dose  .shall  produce  signs  of 
toxicity  (e.g..  slightly  reduced  fertility)  or 
shall  be  the  highest  attainable. 

[iv]  Test  performance.  Individual 
males  shall  be  mated  sequentially  to  1 
or  2  virgin  females.  Females  shall  be  left 
with  the  males  for  at  least  the  duration 
of  one  estrus  cycle  or  alternatively  until 
mating  has  occurred  as  determined  by 
the  presence  of  sperm  in  the  vagina  or 
by  the  presence  of  a  vaginal  plug.  In  any 
event,  females  shall  be  left  with  the 
males  for  no  longer  than  7  days.  The 
number  of  matings  following  treatment 
shall  ensure  that  germ  cell  maturation  is 
adequately  covered.  Mating  shall 
continue  for  at  least  6  weeks.  Females 
shall  be  sacrificed  in  the  second  half  of 
pregnancy,  and  uterine  contents  shall  be 
examined  to  determine  the  number  of 
implants  and  live  and  dead  embryos. 


The  examination  of  ovaries  to  determine 
the  number  of  corpora  lutea  is  left  to  the 
discretion  of  the  investigator. 

(C)  (7)  A  heritable  translocation  assay 
shall  be  conducted  with  VF.  VDF,  TFE, 
or  HFP  in  accordance  with  §  798.5460  of 
this  chapter  except  for  the  provisions  in 
paragraphs  (d)(.3)(i),  (5).  and  (e)(i),  if  the 
dominant  lethal  assay  conducted  for 
that  substance  pursuant  to  paragraph 
(c)(2)(i)(C)  of  this  section  produces  a 
positive  result  and  if,  after  a  public 
program  review.  EPA  issues  a  Federal 
Register  notice  or  sends  a  certified  letter 
to  the  test  sponsor  specifying  that  the 
testing  shall  be  initiated. 

[2]  For  the  purposes  of  this  section, 
the  following  provisions  also  apply: 

[i]  Test  method^Animal  selection. 
The  mouse  shall  be  used  as  the  test 
species. 

[ii]  Test  method.  No  vehicle  is 
required.  At  least  two  dose  levels  shall 
be  used.  The  highest  dose  level  shall 
result  in  toxic  effects  (which  shall  not 
produce  an  incidence  of  fatalities  which 
would  preclude  a  meaningful 
evaluation)  or  shall  be  the  highest  dose 
attainable.  Animals  shall  be  exposed  by 
inhalation. 

[iii]  Test  performance — Treatment 
and  mating.  The  animals  shall  be  dosed 
with  the  test  substance  6  hours  per  day. 
7  days  per  week  over  a  period  of  35 
days.  After  treatment,  each  male  shall 
be  caged  with  2  untreated  females  for  a 
period  of  1  week.  At  the  end  of  1  week, 
females  shall  be  separated  from  males 
and  caged  individually.  When  females 
give  birth,  the  date  of  birth,  litter  size 
and  sex  of  progeny  shall  be  recorded. 
All  male  progeny  shall  be  weaned  and 
all  female  progeny  shall  be  discarded. 

(ii)  Reporting  requirements.  (A) 
Mutagenic  effects  chromosomal 
aberration  testing  shall  be  completed 
and  final  results  submitted  to  the 
Agency  after  the  effective  date  of  the 
rule  as  follows:  mouse  micronucleus 
cytogenetics,  within  10  months  for  VDF 
and  TFE  after  the  effective  date  of  the 
final  rule:  dominant  lethal  assay,  within 
9  months  (for  VF  and  HFP),  and  within 
19  months  (for  VDF  and  TFE).  after  the 
effective  date  of  the  final  rule;  heritable 
translocation  assay,  within  25  months 
after  the  date  of  EPA's  notification  of 
the  test  sponsor  by  certified  letter  or 
Federal  Register  notice  that  testing  shall 
be  initiated. 

(B)  Progress  reports  shall  be  submitted 
to  the  Agency  every  6  months  beginning 
6  months  after  the  effective  date  of  the 
final  rule  or  receipt  of  notice  that  testing 
shall  be  initiated. 

(3)  Subchronic  toxicity — (i)  Required 
Testing.  (A)  An  inhalation  subchronic 
toxicity  test  shall  be  conducted  with 
I IFP  in  accordance  with  the  TSCA  Test 


Guideline  specified  in  5  798.2450  of  this 
chapter  except  for  the  provisions  in 
paragraphs  (d)(5),  (10){v),  and 
(e)(3)(iv)(D). 

(B)  For  the  purpose  of  this  section  the 
following  provisions  also  apply: 

( 7 )  Test  procedures — Exposure 
conditions.  The  animals  shall  be 
exposed  to  the  test  substance  6  hours 
per  day.  5  days  per  week  for  90  days. 

[2]  Test  procedures — Observation  of 
animals.  Animals  shall  be  weighted 
weekly,  and  food  and  water 
consumption  shall  also  be  measured 
weekly. 

[3]  Test  report— Individual  animal 
data.  Food  and  water  consumption  data 
shall  be  reported. 

(ii)  Reporting  requirements.  (A)  The 
required  subchronic  toxicity  test  shall 
be  completed  and  final  results  submitted 
to  the  Agency  within  18  months  after  the 
effective  date  of  the  final  rule. 

(B)  Progress  reports  shall  be  submitted 
to  the  Agency  every  6  months  beginning 
6  months  after  the  effective  date  of  the 
final  rule. 

(4)  Oncogenicity — (i)  Required  testing. 
Oncogenicity  tests  shall  be  conducted  in 
both  rats  and  mice  by  inhalation  with 
VF  and  in  mice  with  VDF  in  accordance 
with  §  798.3300  of  this  chapter. 
Oncogenicity  tests  shall  be  conducted  in 
both  rats  and  mice  with  HFP  if,  after  a 
public  program  review,  EPA  issues  a 
Federal  Register  notice  or  sends  a 
certified  letter  to  the  test  sponsor 
specifying  that  the  testing  shall  be 
initiated. 

Oncogenicity  tests  shall  also  be 
conducted  by  inhalation  in  both  rats  and 
mice  with  TFE  in  accordance  with 
§  798.3300  of  this  chapter  if  TFE  yields  a 
positive  test  result  in  any  one  of  the 
following  mutagenicity  tests:  The  in 
vitro  cytogenetics  assay  conducted 
pursuant  to  paragraph  (c)(2)(i)(A)  of  this 
section,  the  mouse  micronucleus 
cytogenetics  assay  conducted  pursuant 
to  paragraph  (c)(2)(i)(B)  of  this  .section, 
the  mammalian  cells  in  culture  assay 
conducted  pursuant  to  paragraph 
(c)(l)(i)(A)  of  this  section  or  the  sex- 
linked  recessive  lethal  assay  in 
Drosophila  melanogaster  conducted 
pursuant  to  paragraph  (c)(l)(i)(B)  of  this 
section  if,  after  a  public  program  review. 
EPA  issues  a  Federal  Register  notice  or 
sends  a  certified  letter  to  the  test 
sponsor  specifying  that  the  testing  shall 
be  initiated.  Criteria  for  positive  test 
results  are  established  in  40  CFR 
798.5375.  798.5385,  798.5300  and  798.5275 
of  this  chapter,  respectively. 

(ii)  Reporting  requirements.  (A)  The 
oncogenicity  testing  shall  be  completed 
and  the  final  results  submitted  to  the 
Agency  within  56  months  after  the 
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effective  date  of  the  final  rule  for  VF 
and  VDF.  For  TFE  and  HFP.  the 
oncogenicity  testing  shall  be  completed 
and  final  results  submitted  to  the 
Agency  within  56  months  after  the  date 
of  EPA's  notification  of  the  test  sponsor 
by  certified  letter  or  Federal  Register 
notice  that  testing  shall  be  initiated. 

(B)  Progress  reports  shall  be  submitted 
every  6  months  beginning  6  months  after 
the  effective  date  of  the  final  rule  for  VF 
and  VDF  and  beginning  6  months  after 
notification  by  certified  letter  or  Federal 
Register  notice  that  testing  is  to  begin 
for  TFE  and  HFP. 

(d)  Effective  date.  The  effective  date 
of  this  final  rule  is  July  22. 1987. 

(Information  collection  requirements  hove 
been  approved  by  the  Office  of  Management 
and  Budget  under  control  number  2070-0033) 

(FR  Doc.  87-12828  Filed  6-5-87;  8:45  am| 

BILLING  CODE  6S*(>-50-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES  •'       ,  i 

Public  Health  Service 

42  CFR  Part  34 

Medical  Examination  of  Aliens  (AIDS) 

agency:  Centers  for  Disease  Control, 
I'utilic  Health  Service.  HHS. 

ACTION:  Final  rule. 

summary:  This  rule  amends  the  Medical 
Examination  of  Aliens  regulations  (42 
CFR  Part  34).  The  final  rule  requires  that 
a  finding  of  acquired  immunodeficiency 
syndrome  (AIDS)  be  reported  by  the 
medical  examiner  to  the  consular  or 
immigration  officer.  This  Final  Rule  cites 
AIDS  as  a  "dangerous  contagious 
disease"  which  makes  an  alien 
inadmissible  under  provisions  of  section 
212(a)(6)  of  the  Immigration  and 
Nationality  Act  (8  U.S.C.  1182(a)(6)). 
EFfECTIVE  date:  luly  8.  198:*. 
FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Laurence  S.  Farer.  Director,  Division 
of  Quarantine.  Center  for  Prevention 
Services.  Centers  for  Disease  Control. 
Atlanta,  GA.  30333,  telephone  (404)  329- 
1286,  or  FTS  236-1286. 

SUPPLEMENTARY  INFORMATION:  Notice  of 
I'loposed  KulemakiDg  (NPRM)  published 
in  the  Federal  Register  on  April  23,  1986 
(5  FR  15354)  proposed  that  AIDS  be 
added  to  the  list  of  "dangerous 
contagious  diseases"  in  the  Medical 
Exaniination  of  Aliens  regulations  (42 
CFR  34.2(b)).  The  NPRM  proposed  that 
aliens  be  excluded  from  entering  the 
United  States  for  permanent  residence 
under  the  authority  of  section  212(a)(6) 
of  the  Immigration  and  Nationality  Act 


(8  U.S.C.  1182(a)(6)).  After  reviewing  the 
comments  received  in  response  to  the 
NPRM,  and  further  consideration  of  the 
matter,  the  Department  has  decided  to 
add  AIDS  to  the  list  of  "dangerous 
contagious  diseases "  in  these 
regulations.  The  Department  is  also 
publishing  elsewhere  in  this  issue  of  the 
Federal  Register  an  NPRM  proposing  to 
substitute  HIV  infection  for  AIDS  on  the 
above-cited  list,  since  individuals  who 
are  so  infected,  but  do  not  actually  have 
AIDS,  are  also  contagious. 

Discussion  of  Comments 

Comments  were  received  from  116 
individuals  and  16  organizations.  A 
summary  of  the  substantive  comments 
and  our  response  follows. 

Comment — Comments  were  received 
from  107  sources  favoring  the  exclusion 
of  aliens  with  AIDS.  Most  of  these 
comments  were  brief,  but  supported  the 
proposal.  Four  commenters  thought  that 
all  aliens  seeking  admission  to  the 
United  States  should  be  screened  for 
AIDS. 

Response — These  comments 
demonstrated  general  public  sentiment 
for  the  concept  of  exclusion  of  aliens 
with  AIDS. 

42  CFR  Part  34  outlines  all  aspects  of 
the  medical  examination  of  aliens, 
including  those  medical  conditions 
which  may  cause  an  alien  to  be 
inadmissible.  This  Final  Rule 
specifically  cites  AIDS  as  a  "dangerous 
contagious  disease."  It  dues  not  change 
who  is  required  to  have  a  medical 
examination.  A  medical  examination  is 
mandatory  for  applicants  for  permanent 
resident  status,  fiance(e)8  of  U.S. 
citizens  and/or  their  children,  and 
refugees.  For  aliens  seeking  temporary 
admission,  a  medical  examination  may 
be  required  at  the  discretion  of  a 
consular  officer  overseas  or  an 
immigration  inspector  at  a  U.S.  port  of 
entry  if  there  is  reason  to  suspect  that 
an  excludable  condition  exists. 

Comment — Comments  were  received 
from  25  sources  opposing  the  rule.  The 
majority  of  these  commenters  expressed 
concern  about  possible  discrimination 
against  aliens  falling  into  "high-risk" 
groups  for  AIDS,  and  the  possibility  of 
inappropriate  referrals  for  medical 
examination.  Several  commenters 
thought  the  proposal  did  not  refiect 
current  knowledge  about  AIDS  and  its 
transmission  and  would  promote  further 
misunderstanding  about  the  condition. 
Three  commenters  expressed  concern 
that  exclusion  would  subvert  a 
humanitarian  responsibility  to  accept 
persons  with  AIDS  who  want  to  enter 
the  U.S.  for  medical  care.  Five 
commenters  expressed  concern  about 
possible  reciprocal  actions  by  foreign 


governments  which  could  hinder 
international  travel  by  U.S.  citizens. 

Response — The  final  rule  does  not 
change  who  is  required  to  have  a 
medical  examination.  The  same  aliens 
will  continue  to  be  subject  to  a  medical 
examination,  under  the  same  conditions, 
and  by  the  same  medical  examiners. 
This  final  rule  requires  that  the  medical 
examiner,  if  there  is  clinical  suspicion  of 
AIDS,  establish  a  diagnosis  and  report 
the  findings  to  the  consular  or 
immigration  officer.  The  PHS  provides 
medical  examiners  with  technical 
guidance  for  conducting  the  medical 
examination  in  accordance  with 
applicable  law  and  regulations. 
Instructions  will  be  provided  to  the 
medical  examiners  regarding  obtaining 
the  medical  history  and  clinical  signs  to 
look  for  and  how  to  diagnose  AIDS. 

The  current  overall  fatality  rate  is 
greater  than  50%  and  exceeds  90%  3  to  5 
years  following  onset  of  illness.  AID  is 
not  spread  by  casual  contact  which  is 
the  usual  public  concept  of 
"contagious,"  but  it  is  spread  by  sexual 
contact,  needle-sharing,  transfusion  of 
blood  or  blood  products,  and  perinatally 
from  infected  mother  to  newborn.  The 
spread  of  AIDS  by  certain  high  risk 
sexual  practices  is  not  unlike  several 
other  diseases  currently  on  the  list  of 
"dangerous  contagious  diseases"  in  the 
regulations  implementing  our 
responsibilities  under  the  Immigration 
and  Nationality  AcL  Accordingly,  in  the 
context  of  the  Immigration  and 
Nationality  Act.  AIDS  is  being  added  to 
the  existing  list  of  "dangerous 
contagious  diseases." 

It  should  be  stressed  that  the 
designation  is  being  made  specifically  in 
the  context  of  the  requirement  of  the 
Immigration  and  Nationality  Act.  This 
designation  has  not  been  made  on  the 
basis  of  any  new  scientific  knowledge 
about  the  transmission  or  natural 
history  of  AIDS,  nor  should  any  such 
interpretation  be  drawn.  Also,  this 
designation  alone  should  in  no  way  alter 
existing  AIDS  prevention  and  control 
activities  in  this  country.  All  existing 
Public  Health  Service  recommendations 
and  guidelines  on  the  prevention  and 
control  of  AIDS  remain  in  full  effect  as 
currently  written. 

Further,  this  Final  Rule  will  not 
interfere  with  the  ability  of  an  alien  with 
AIDS,  who  wishes  medical  care  in  the 
U.S..  to  seek  a  nonimmigrant 
(temporary)  visa  under  the  authority  of 
section  212(d)(3)  of  the  Immigration  and 
Nationality  Act  (8  U.S.C.  1182(d)(3)). 

The  Secretary  has  determined  that 
this  amendment  will  not  significantly 
impact  on  a  substantial  number  of  small 
entities  and  therefore  does  not  require 


preparation  of  a  regulatory  Hexibility 
analysis  under  the  Regulatory  Flexibility 
Act,  Pub.  L.  96-354. 

The  Secretary  has  also  determined 
that  this  amendment  is  not  a  "major 
rule"  under  Executive  Order  12291. 
Thus,  a  regulatory  impact  analysis  is  not 
required  because  it  will  not: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more; 

(2)  Impose  a  major  increase  in  costs  or 
prices  for  consumers:  individual 
industries;  Federal,  State,  or  local 
government  agencies;  orgnographic 
regions:  or 

(3)  Result  in  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  U.S.-based  enterprises 
to  compete  with  foreign-based 
enterprises  in  domestic  or  export 
markets. 

List  of  Subjects  in  42  CFR  Part  34 

Acquired  immunodeficiency 
syndrome  (AIDS),  Immigration,  Medical 
examination  of  aliens. 

Section  34.2  of  Part  34  of  Title  42. 
Code  of  Federal  Regulations,  is 
amended  as  set  forth  below. 

Dated:  May  1.  1987. 
Rot>ert  EL  VVtndom. 
Assistant  Secretary  for  Health. 

Approved:  May  8, 1987.  ^ 

Otis  R.  Bowen, 
Secretary. 

PART  34— MEDICAL  EXAMINATION  OF 
ALIENS 

1.  The  authority  citation  for  42  CFR 
Part  34  continues  to  read  as  follows: 

Authority.  Sec.  215,  58  Stat.  690.  as 
amended,  sec.  234,  66  Stat.  198;  42  U.S.C  216, 
8  U.S.C.  1224;  sec.  322,  325.  58  Stat.  696.  as 
amended,  697,  as  amended,  sees.  212.  326,  66 
Stat.  182,  as  amended.  200:  42  U.S.C.  249,  252. 
8  U.S.C.  1162,  1226. 

2.  Section  34.2(b)  of  Part  34  is  revised 
to  read  as  follows; 

§  34.2     Definitions. 

«  •  •  •  • 

(b)  Dangerous  contagious  diseases. 
Any  of  the  following  diseases: 

(1)  Acquired  immunodeficiency 
syndrome  (AIDS) 

(2)  Chancroid. 

(3)  Gonorrhea. 

(4)  Granuloma  inguinale. 

(5)  Leprosy,  infectious. 

(6)  Lymphogranuloma  venereum. 

(7)  Syphilis,  infectious  stage. 

(8)  Tuberculosis.  Active. 
***** 

(FR  Doc.  87-12990  Filed  ft-5-e7;  8:45  amj 
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DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

46  CFR  Part  310 

Admission  and  Training  of  Midshipmen 
at  the  United  States  Merchant  Marine 
Academy;  Pay  Increase 

AGENCY:  Maritime  Administration, 
Department  of  Transportation. 
ACTION:  Final  rule. 

SUMMARY:  The  Maritime  Administration 

(MARAD)  is  amending  its  regulations  on 

merchant  marine  training  to  set  the  rate 

of  pay  that  midshipmen  at  the  United 

States  Merchant  Marine  Academy  will 

receive  while  assigned  to  merchant 

vessels  for  their  one  year  of  at-sea 

training  to  be  the  same  as  the  montly 

salary  rate  received  by  cadets/ 

midshipmen  at  the  other  Federal 

academies. 

EFFECTIVE  DATE:  June  8,  1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Crawford  Ellerbe,  Academy 

Program  Analyst,  Office  of  Maritime 

l^bor  and  Training,  Department  of 

Transportation,  Washington,  DC  20590, 

(202)  366-2643. 

SUPPLEMENTARY  INFORMATION:  This 

amendment  to  Part  310  of  Title  46,  Code 
of  Federal  Regulatiorw  establishes  the 
rate  of  pay  that  midshipmen  of  the 
United  States  Merchant  Marine 
Academy  receive  while  assigned  to 
merchant  vessels  at  sea.  It  reflects 
MARAD's  long-standing  policy  of 
adjusting  midshipmen  pay  periodically 
to  match  the  monthly  rate  of  pay  of 
cadets/midshipmen  at  the  other  Federal 
academies.  On  December  31,  1986.  that 
rate  was  raised  to  $494.40  bv  EO  12578 
(52  FR  505,  January  6, 1987).'Formerly, 
MARAD  published  a  final  rule  each  time 
it  increased  the  rate  of  pay  received  by 
its  midshipmen,  and  last  did  so  in  1983 
(48  FR  16488).  In  effect,  this  amendment 
will  automatically  increase  the  rate  of 
pay  for  midshipmen  serving  on 
merchant  vessels  each  time  there  is  an 
increase  in  the  monthly  salary  received 
by  cadets/midshipmen  at  the  other 
Federal  academies. 

The  pay  rate  adjustment  will  occur 
after  a  change  in  the  rate  of  pay  for 
cadets/midshipmen  at  the  other  Federal 
academies,  and  will  be  effective  either 
on  June  15th  or  December  15th  of  the 
same  calendar  year,  whichever  occurs 
first.  TTie  reason  for  the  delay  is  to  avoid 
having  to  pay  the  increase  retroactively 
and  to  start  the  new  rate  of  pay  at  the 
beginning  of  a  sea  training  period. 

Applicable  Legal  Authorities 

The  rate  of  pay  received  by 
midshipmen  while  assigned  to 


subsidized  merchant  vessels  is  a  matter 
of  "public  contract"  with  the  owners  of 
vessels  operating  under  operating- 
differential  subsidy  agreements,  so  this 
rule  is  exempt  from  the  application  of  5 
U.S.C.  553.  Under  5  U.S.C.  553(a),  rules 
relating  to  agency  management  or  public 
contracts  are  exempted  from  the  notice 
and  comment  requirements  of  that 
section.  Accordingly,  it  is  being  issued 
as  a  final  rule,  without  opportunity  for 
public  comment.  Also,  it  is  being  made 
effective  upon  publication,  because  the 
increase  needs  to  be  implemented 
quickly  to  effect  comparability  in  pay 
with  cadets/midshipmen  at  the  other 
Federal  academies  who  have  been 
receiving  their  pay  raises  since  the 
beginning  of  1987.  We  do  not  expect  to 
receive  objections  to  this  change  from 
vessel  operators. 

The  Maritime  Administrator  has 
determined  that  this  amendment  to  its 
regulations  is  not  a  major  rule  within  the 
scope  of  E.0. 12291.  This  is  a 
nonsignificant  regulation  under 
Department  of  Transportation 
Regulatory  Policies  and  Procedures 
dated  Februarj'  26, 1979  (DOT  Order 
2100.5).  MARAD  has  determined  that 
the  economic  impact  is  so  minimal  that 
further  regulatory  evaluation  is  not 
required.  The  effective  present  pay 
increase  for  midshipmen  assigned  to 
merchant  ships  is  $14.40  monthly,  which 
represents  a  total  annual  increase  in 
cost  to  vessel  operators  under  operating- 
differential  subsidy  agreements  of  only 
about  $43,000.  The  Maritime 
Administrator  certifies  that  the 
amendment  to  its  regulation  will  not 
exert  a  significant  economic  impact  on  a 
substantial  number  of  small  entities, 
within  the  meaning  of  the  Regulatory 
Flexibility  Act  of  1980  (5  U.S.C.  601  et 
sag.],  since  the  affected  steamship 
operators  are  very  large  companies.  It 
includes  no  reporting  requirement  for 
the  collection  of  information  within  the 
scope  of  the  Paperwork  Reduction  Act 
of  1980  (44  U.S.C.  3501  et  seq.]. 

List  of  Subjects  in  46  CFR  Part  310 

Grant  programs — Education,  Maritime 
Administration,  Schools,  Seamen. 

PART  310— (AMENDED] 

Accordingly,  Part  310  Title  46  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

1.  By  amending  the  authority  citation 
for  Subpart  C  to  read  as  follows: 

Authority:  Sees.  204(b)  and  1301-130a 
Merchant  Marine  Act,  1936,  as  amended,  (46 
U.S.C.  1114(b)  and  1295-1295g);  49  CFR  1.66 
(46  FR  47458,  September  28, 1981). 
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2.  By  revising  paragraph  (c)  §  310.60  to 
read  as  follows: 

§  310.60    Training  on  subsidized  vessels. 
*         •         •         •         • 

(c)  Pay.  Midshipmen  shall  receive  pay 
while  employed  aboard  merchant 
vpssels  directly  from  the  steamship 
company  employers  at  the  same  rate 
received  by  cadets  and  midshipmen  at 
the  other  Federal  academies.  A  change 
in  the  rate  of  pay  for  midshipmen  at  the 
Academy  shall  occur  after  a  change  in 
the  rate  of  pay  for  cadets/midshipmen 
at  the  other  Federal  academies  and  shall 
be  effective  either  on  June  15th  or  on 
December  15th  of  the  same  calendar 
year,  whichever  occurs  first.  While 
aboard  ship,  they  shall  be  berthed  in 
single-occupancy  rooms  or  in  rooms 
with  other  midshipmen  in  that  part  of 
the  vessel  designated  for  licensed 
officers  (or  in  first-class  passenger 
quarters)  and  shall  mess  with  the 
licensed  officers.  The  steamship 
company  employers  shall  also  pay  the 
midshipmen  such  subsistence  and  room 
allowance  in  port,  transportation 
allowances,  and  other  bonuses  or 
allowances  as  are  paid  to  the  licensed 
officers  of  the  vessel  in  which  the 
midshipmen  are  employed. 

***** 

Dated;  June  3. 1987. 

By  order  of  the  Maritime  Administrator. 
Maritime  Administration. 
lames  E.  Saari, 
SfcrcUiry. 

[FR  Doc.  87-12973  Filed  6-5-67:  8:45  am] 
BILUNO  COOE  4»1»-t1-«l 


46  CFR  Part  386 
[Docket  No.  R-114] 

Regulations  Governing  Public 
Buildings  and  Grounds  at  the  United 
States  Merchant  Marine  Academy 

AGENCY:  Maritime  Administration, 
Department  of  Transportation. 
ACTION:  Final  rule. 

SUMMARY:  These  regulations  are 
intended  to  formally  implement 
authority  delegated  by  the 
Administrator  of  General  Services  to  the 
Secretary  of  Transportation,  and 
redelegated  to  the  Maritime 
Administrator,  to  appoint  special  police 
for  the  protection  of  buildings,  grounds 
and  equipment  at  the  United  States 
Merchant  Marine  Academy  (Academy). 

These  regulations  specify  activities 
which  are  prohibited  on  Academy 
premises.  Violators  will  be  subject  to 
penalties  fixed  by  order  of  the  United 
States  District  Court  for  the  Eastern 
District  of  New  York. 


EFFECTIVE  DATE:  |illy  fl.  T)fl" 
FOR  FURTHER  INFORMATION  CONTACT: 
John  J.  White.  (202)  366-2812. 
SUPPlfMENTARY  INFORMATION:  Pursuant 
to  the  Act  of  June  1.  1948  (62  Stat.  281), 
as  amended,  the  Administrator  of 
General  Services  (Administration),  the 
head  of  the  General  Services 
Administration  (GAS),  may  appoint 
uniformed  guards  as  special  police  for 
duty  in  connection  with  the  policing  of 
public  buildings  under  the  jurisdiction  of 
the  Administrator.  "Such  special 
policemen  shall  have  the  same  powers 
as  sheriffs  and  constables  upon  such 
Federal  property  to  enforce  the  laws 
enacted  for  the  protection  of  persons 
and  property,  and  to  prevent  breaches  of 
the  peace  .  .  .  and  to  enforce  any  rules 
and  regulations  made  and  promulgated 
by  the  Administrator  or  such  duly 
authorized  officials  of  the 
Administration  for  the  property  under 
their  jurisdiction."  (40  U.S.C.  318).  The 
Administrator  delegated  to  the 
Secretary  of  Commerce  the  authority  "to 
appoint  uniformed  guards  as  special 
policemen  and  to  make  all  needful  rules 
and  regulations  for  the  protection  of 
those  parcels  of  property  at  the  U.S. 
Merchant  Marine  Academy  at  Kings 
Point,  New  York  .  .  .  which  are  not 
protected  by  the  GSA  guards,  and  over 
which  the  Federal  Government  has 
exclusive  or  concurrent  jurisdiction"  (32 
FR  11969.  August  18,  1967). 

Prior  to  the  transfer  of  MARAD  to  the 
Department  of  Transportation  (DOT)  by 
Pub.  L.  97-31  (95  Stat.  151.  August  6, 
1981),  MARAD  was  a  unit  of  the 
Department  of  Commerce,  and  was 
responsible  for  operating  the  Academy, 
pursuant  to  authority  in  Title  XII  of  the 
Merchant  Marine  Act,  1936  (Act),  as 
amended  (46  U.S.C.  1295).  That  authority 
had  been  delegated  to  MARAD  by  the 
Secretary  of  Commerce.  After  MARAD's 
transfer  to  DOT,  the  Secretary  delegated 
authority  to  the  Maritime  Administrator 
to  carry  out  the  Act,  and  specifically 
authorized  the  Maritime  Administrator 
to  exercise  the  authority  delegated  by 
the  Administrator  for  protection  duties 
on  the  parcels  of  property  at  the 
Academy  which  are  not  protected  by 
GSA  guards,  and  over  which  the  Federal 
Government  has  exclusive  or  concurrent 
jurisdiction.  (49  CFR  1.66). 

On  February  11, 1987,  MARAD 
published  in  the  Federal  Register  a 
notice  of  proposed  rulemaking  (NPRM). 
stating  the  background  of  the 
delegations  of  authority  with  regard  to 
the  appointment  of  special  police  at  the 
Academy  and  a  description  of  the 
activities  proposed  to  be  prohibited.  The 
NPRM  invited  public  comment,  and  the 
comment  period  expired  on  March  30, 


1987.  MARAD  received  no  comments 
during  the  comment  period  or  after  its 
expiration. 

The  Maritime  Administrator  has 
determined  that  this  is  not  a  major  rule, 
as  defined  in  E.0. 12291.  nor  a 
significant  rule  under  DOT  Order  2100.5. 
The  final  rule  implements  statutory 
authority,  delegated  to  MARAD,  to 
protect  property  and  persons  at  the 
Academy.  It  affects  a  very  limited  group 
of  people,  namely,  the  Midshipmen  and 
the  faculty  and  other  employees  of  the 
Academy,  as  well  as  visitors  to  the 
Academy,  and  results  in  the 
appointment  of  existing  Academy 
employees  as  special  police.  For  these 
reasons,  the  Maritime  Administrator 
certifies,  pursuant  to  the  Regulatory 
Flexibility  Act  of  1980  (5  U.S.C.  601  et 
seq.].  that  the  rule -will  not  exert  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
budgeted  cost  for  security  and  fire 
protection  at  the  Academy  is  almost 
$249,000  for  FY  1987  and  $263,000  for  FY 

1988.  The  appointment  of  Special  Police 
will  not  increase  the  cost  of  security 
since  existing  staff  will  be  used.  Because 
of  this  minimal  economic  impact,  further 
economic  evaluation  is  unnecessary. 
This  proposed  rule  contains  no  reporting 
requirement  subject  to  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq.) 

List  of  Subjects  in  46  CFR  Part  386 

Federal  buildings  and  facilities.  Law 
enforcement  officers. 

Accordingly,  MARAD  is  adopting  as  a 
final  rule,  without  any  changes  from  the 
text  published  as  a  proposed 
rulemaking,  a  new  46  CFR  Part  386.  to 
read  as  follows: 

PART  386— REGULATIONS 
GOVERNING  PUBLIC  BUILDINGS  AND 
GROUNDS  AT  THE  UNITED  STATES 
MERCHANT  MARINE  ACADEMY 

Sec. 

388.1     Hours  of  admission  to  property. 

386.3    Preservation  of  property. 

386.5    Conformity  with  signs  and  posted. 

regulations. 
386.7    Disturbances. 
3869    Gambling. 
386.11    Alcoholic  beverages  and  controlled 

substances. 
38613    Soliciting,  vending,  and  debt 

collection. 
38615    Distribution  of  handbills. 
386.17     Photographs  for  news,  advertising  or 

commercial  purposes. 
386.19    Dogs  and  other  animals. 
386.21     Vehicular  and  pedestrian  traffic. 
386.23     Weapons  and  explosives. 
386.25    Enforcement,  penalties  and  other 

laws. 


Authority:  40  U  S  C.  318:  32  FR  11969 
(August  18.  1967).  Pub.  L.  97-31  (95  Stat.  151. 
August  6,  1981);  49  CFR  1  66. 

§  3S6.1    Hours  of  admission  to  property. 
Academy  property  shall  be  closed  to 
the  public  during  other  than  normal 
working  hours,  as  well  as  during 
Regimental  leave  periods  and 
indoctrination  training  for  the  fourth 
class  year.  The  closing  of  property  shall 
not  apply  where  the  Superintendent  has 
approved  the  after  norma!  working 
hours  use  of  buildings  or  athletic 
facilities  for  authorized  activities. 
During  normal  working  hours,  property 
shall  be  closed  to  the  public  only  when 
situations  require  this  action  to  ensure 
the  orderly  conduct  of  Academy 
business.  The  Superintendent,  or  a 
designated  representative  of  the 
Superintendent,  shall  make  the  decision 
to  close  all  or  any  areas  of  Academy 
property.  This  action  shall  be 
coordinated  with  the  Head,  Department 
of  Public  Safety  and  Security  (Security), 
of  the  Academy.  When  property,  or  a 
portion  thereof,  is  closed  to  the  public, 
admission  to  the  property,  or  to  any  area 
thereof,  shall  be  restricted  to  authorized 
persons,  who  shall  register  with  Security 
personnel  upon  entry  to  the  property. 
When  requested,  any  person  shall 
display  Government  or  other  identifying 
credentials  to  Security  personnel  when 
entering,  leaving,  or  while  on  Academy 
property. 

§  386.3    Preservation  of  property. 

Prohibited  actions  against  property  on 
the  Academy  grounds  are  improper 
disposal  of  rubbish:  theft  of  or  damage 
to  property;  throwing  articles  from  an 
Academy  building;  and  climbing  on 
statues,  fountains  or  any  part  of  a 
building. 

§  386.5    Conformity  with  signs  and  posted 
regulations. 

PL-rsons  in  and  on  Academy  property 
shall,  at  all  times,  comply  with  official 
signs  and  posted  regulations  of  a 
prohibitional,  instructional  or  directional 
nature,  and  shall  also  comply  with  the 
directions  of  Academy  special  police 
and  other  authorized  officials.  These 
regulations  shall  be  enforced  by 
uniformed  special  police  and  other 
designated  security  personnel. 

§  386.7    Disturbances. 

Any  loitering,  disorderly  conduct  or 
other  conduct  on  Academy  property 
which  creates  loud  or  unusual  noise  or  a 
nuisance  which  unreasonably  obstructs 
the  use  of  any  area,  including  entrances, 
foyers,  lobbies,  corridors,  offices, 
elevators,  stairways,  or  parking  lots;  or 
impedes  or  disrupts  the  performance  of 
official  duties  by  Government 


employees  or  Midshipmen  activities  is 
prohibited. 

§  386.9    Gambling. 

Unless  permitted  by  Executive  or 
Department  of  Transportation  Order, 
participating  in  games  of  chance  for 
money  or  other  consideration,  or  in  the 
operation  of  gamblmg  devices,  or  the 
conduct  of  a  lotterv-  or  a  pool,  or  the 
selling  or  purchasing  of  numbers  tickets, 
is  prohibited  on  Academy  property. 

§  386. 1 1     Alcoholic  beverages  and 
controlled  substances. 

Operation  of  a  motor  vehicle  on 
Academy  property  while  intoxicated, 
under  criteria  set  forth  in  the  statutes  of 
the  State  of  New  York,  is  prohibited. 
The  consumption  or  possession  by  any 
person  on  Academy  property  of 
alcoholic  beverages,  narcotic  drugs, 
hallucinogens,  marijuana,  barbiturates, 
amphetamines  or  any  other  substances 
controlled  under  the  laws  of  the  State  of 
New  York  or  the  United  States  is 
prohibited.  These  prohibitions  shall  not 
apply  in  cases  where  drugs  are  being 
used  as  prescribed  for  a  patient  by  a 
licensed  physician.  The  prohibition 
against  possession  and  consumption  of 
alcoholic  beverages  shall  not  apply 
when  possessed  or  consumed  by  staffer 
resident  officers  in  private  residences, 
or  when  the  Superintendent,  or  a 
designee  of  the  Superintendent,  has 
granted  an  exemption  in  writing  for  an 
appropriate  reason. 

§  386.13    Soliciting,  vending,  and  debt 
cotlectioa 

Soliciting  aims,  or  commercial 
soliciting  and  vending  of  all  kinds, 
displaying  or  distributing  commercial 
advertising,  or  collecting  private  debts  is 
prohibited  on  Academy  property.  This 
prohibition  does  not  apply  to  national  or 
local  drives  for  funds  for  charitable 
purposes,  welfare,  health,  or  other 
purposes  as  authorized  by  the  "Manual 
on  Fund  Raising  Within  the  Federal 
Service."  issued  by  the  U.S.  Office  of 
Personnel  Management  under  Executive 
Order  10927  of  March  18, 1961.  and 
sponsored  or  approved  by  the 
Superintendent;  and  to  commercial 
lessees  and  contractors  authorized  to 
sell  goods  or  services. 

§  386.15    Distribution  of  handbills. 

The  distribution  of  materials  such  as 
pamphlets,  handbills  and  fiyers,  and  the 
displaying  of  placards  or  posting  of 
materials  on  bulletin  boards  or 
elsewhere  in  or  on  Academy  property 
shall  be  coordinated  with  the  Head. 
Department  of  Public  Safety  and 
Security,  of  the  Academy  so  as  not  to 
impede  Academy  employees  in  the 


performance  of  their  duties  or 
Midshipmen  activities. 

5  386.17    Photographs  for  news, 
advertising,  or  commercial  purposes. 

Such  photographs  for  news, 
advertising  or  commercial  purposes  may 
be  taken  on  Academy  premises  only 
with  the  written  consent  of  the  Office  of 
External  Affairs  at  the  Academy.  Except 
where  national  security  regulations 
apply  or  a  Federal  Court  Order  or  rule 
prohibits,  photographs  for  news 
purposes  may  be  taken  in  entrances, 
lobbies,  foyers  or  corridors,  or  in 
auditoriums  in  which  public  meetings 
are  being  held.  Photographs  for 
advertising  and  commercial  purposes 
may  be  taken  only  with  the  written 
permission  of  and  in  locations  specified 
by  the  Office  of  External  Affairs. 

§  386.19    Dogs  and  ott>er  animals. 

Persons  are  prohibited  from  bringing 
dogs  and  other  animals  on  to  the 
Academy  premises,  except  for 
authorized  purposes  and  except  for 
seeing  eye  or  other  guide  dogs,  or  pets 
approved  in  writing  by  the 
Superintendent  or  a  designee  of  the 
Superintendent. 

§  386.23    Vetiicular  and  pedestrian  traffic. 

Operators  of  all  vehicles  on  Academy 
property  shall  drive  in  a  careful  and  safe 
manner  at  all  times  and  shall  comply 
with  the  signals  and  directions  of 
Academy  special  police.  Security 
personnel  or  other  authorized 
individuals,  and  all  posted  traffic  signs 
and  with  restrictions  indicated  by 
marked  traffic  areas.  The  following  acts 
are  prohibited  on  Academy  property:  the 
blocking  with  vehicles  of  entrances, 
driveways,  walks,  loading  platforms  or 
fire  hydrants:  parking  without  a  permit, 
except  in  emergencies;  parking  in 
unauthorized  locations  or  in  locations 
reserved  for  other  persons,  or  parking 
contrary  to  the  direction  of  posted  signs 
or  marked  traffic  areas,  including  yellow 
curbs.  Vehicles  parked  in  violation  of 
the  foregoing  shall  be  subject  to  the 
issuance  of  a  Traffic  Violation  Notice 
and/or  removal  of  the  vehicle  at  the 
owner's  risk  and  expense.  The 
Superintendent  may  issue  and  post 
other  specific  traffic  directives  as  may 
be  required,  applicable  to  drivers  and 
pedestrians.  When  so  issued  and  posted, 
such  directives  shall  have  the  same 
force  and  effect  as  if  made  a  part  hereof 
Proof  that  a  motor  vehicle  was  in 
violation  of  these  regulations  or  such 
directives  shall  be  evidence  that  the 
registered  owner  was  responsible  for  the 
violation. 
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$  386.23    Weapons  and  explosives. 

No  person  shall  carry  or  possess 
firearms,  other  dangerous  or  deadly 
weapons  or  parts  thereof,  explosives  or 
items  intended  to  be  used  to  fabricate 
an  explosive  or  incendiary  device,  or 
parts  thereof,  either  openly  or 
concealed,  while  on  Academy  property, 
except  for  official  purposes  specifically 
authorized  in  writing  by  the 
Superintendent  or  a  designee  of  the 
Superintendent. 

§  386.25    Enforcement,  penalties  and  other 
laws. 

Whoever  shall  be  found  guilty  of 
violating  any  regulations  in  this  part 
while  in  or  on  Academy  property  is 
subject  to  a  fine  of  not  more  than  $50  or 
imprisonment  of  not  more  than  30  days, 
or  both  (40  U.S.C.  318c).  Nothing  in  these 
regulations  shall  be  construed  to 
abrogate  any  other  Federal  laws  or 
regulations  or  any  State  and  local  laws 
and  regulations  applicable  to  any  area 
in  which  the  property  is  situated.  These 
regulations  shall  be  posted  prominently 
throughout  the  Academy.  Penalties  for 
their  violation  shall  be  incorporated  in 
the  Schedule  of  Fines  for  Petty  Offenses 
established  by  order  of  the  United 
States  District  Court  for  the  Eastern 
District  of  New  York. 

Dalrd:  |une  3, 1987. 

Dy  order  of  the  Maritime  Administration. 
James  E.  Saari, 
Sfcrflary. 
|KR  Doc.  87-12972  Filed  6-5-87;  8:45  amj 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  67  and  69 

ICC  Docket  78-72  &  80-286;  FCC  87-133) 

Common  Carrier  Services;  Subscriber 
Line  Ctiarge,  High  Cost  Assistance, 
Lifeline  Assistance,  and  Common  Line 
Pooling  Modifications 

AGENCV:  Federal  Communications 

Commission. 

action:  Final  rule. 

summary:  The  Commission  has 
determined  that  the  residential  and 
single-line  business  subscriber  line 
charges  should  be  gradually  increased 
to  a  cap  of  $3.50  over  a  two  year  period. 
The  Commission  also  has  determined 
that  the  high  cost  assistance  measures, 
the  lifeline  assistance  measures  and  the 
common  line  pooling  arrangement 
.should  be  modified.  Finally,  the 
Commission  has  determined  that  the 
subscriber  line  charge  for  embedded 


Centrex  lines  should  be  increased  to  a 

cap  of  S6.00  over  a  two  year  period. 

EFFECTIVE  DATE:  June  8. 1987.  except 

§§  eg.lie  and  69.117,  effective  April  1, 

1989. 

ADDRESS:  Federal  Communications 

Commission.  Washington  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 

Barbara  |.  Lynch,  Policy  and  Program 
Planning  Division,  Common  Carrier 
Bureau.  (202)  632-6363. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Decision 
and  Order.  CC  Docket  Nos.  78-72  and 
80-286  adopted  April  16. 1987  and 
released  May  19. 1987. 

The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (Room  230), 
1919  M  Street  NW.,  Washington.  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractors. 
International  Transcription  Service, 
(202)  857-3800.  2100  M  Street,  NW.,  Suite 
140.  Washington,  DC  20037. 

Summary  of  the  Decision  and  Order 

1.  In  a  Further  Notice  of  Proposed 
Rulemaking  released  on  July  2, 1986.  the 
Federal  Communications  Commission 
(the  FCC)  initiated  a  proceeding  to 
examine  the  effects  of  (1)  subscriber  line 
charges  (SLCs)  (2)  the  Federal  lifeline 
assistance  program,  and  (3)  present 
measures  to  assist  high  cost  telephone 
companies.  The  FCC  sought  comment 
from  interested  parties  on  these  subjects 
as  well  as  on  the  common  line  tariff  and 
pooling  system  administered  by  the 
National  Exchange  Carrier  Association 
(NECA).  In  accordance  with  its  previous 
decision  to  implement  subscriber  line 
charges,  it  asked  the  Federal-State  Joint 
Board  in  CC  Docket  No.  80-286  (Joint 
Board)  to  examine  this  record  and 
prepare  recommendations  for  further 
action.  In  a  Recommended  Decision  and 
Order  released  on  March  31,  1987,  the 
Joint  Board  adopted  a  comprehensive 
and  integrated  set  of  recommendations 
concerning  these  subjects.  The  FCC 
hereby  adopts  these  recommendations, 
with  minor  modifications,  and  the 
analysis  and  reasoning  on  which  they 
are  founded. 

2.  With  regard  to  subscriber  line 
charges,  the  FCC  adopts  the  Joint 
Board's  conclusion  that  implementation 
of  SLCs  has  had  no  adverse  effect  on 
universal  service,  has  permitted  more 
rational  recovery  of  NTS  costs,  has 
increased  the  economically  efficient  use 
of  the  public  switched  network,  and  has 
reduced  the  extent  of  pricing 
discrimination  between  switched  and 
special  access  service  which  will  help 


reduce  the  threat  of  uneconomic  bypass. 
The  FCC  adopts  herein  the  Joint  Board's 
recommendation  of  a  permanent 
solution  to  the  issue  of  the  proper 
method  for  interstate  NTS  cost  recovery 
and,  therefore,  finds  that  residential  and 
single-line  business  SLCs  will  increase 
in  three  increments.  $.60.  $.60.  and  $.30. 
to  a  cap  of  $3.50  per  line  per  month. 
However,  it  adopts  these 
recommendations  with  minor  changes  in 
the  proposed  schedule.  The  first  $.60 
increase  will  be  implemented  on  July  1. 
1987.  instead  of  June  1. 1987.  This  will 
provide  a  full  45  days  notice  for  the  How 
through  tariff  to  be  filed  by  AT&T.  The 
second  step.  i.e..  the  second  $.60 
increase,  will  be  implemented  on 
December  1. 1988.  rather  than 
September  1. 1988.  This  will  enable  the 
members  of  the  Joint  Board  to  perform 
more  extensive  monitoring  and  analysis 
of  the  impact  of  the  first  $.60  increase. 
The  FCC  also  adopts  the 
recommendation  that  the  SLC  for 
embedded  Centrex  lines  increase  at 
$1.00  increments  to  a  cap  at  $6.00  on  the 
same  schedule  as  the  residential  and 
single-line  business  SLCs.  The  FCC 
shares  the  Joint  Board's  belief  that 
additional  benefits  will  be  realized 
through  the  adoption  of  its 
recommendations,  including  increased 
telephone  subscribership  levels, 
efficiency  gains,  reduced  bypass 
incentives,  and  decreased  service  price 
discrimination. 

3.  The  FCC  adopts  the  Joint  Board's 
conclusion  that  the  existing  lifeline 
assistance  program  is  a  sound  response 
to  concerns  about  the  level  of  telephone 
subscribership  among  low  income 
groups.  In  addition,  it  adopts  the  Joint 
Board's  recommendation  that  the 
current  Federal  lifeline  assistance 
program  be  increased  to  correspond 
with  the  proposed  subscriber  line  charge 
increases  which  would  provide  federal 
assistance  to  match  state  contributions 
on  any  amount  up  to  the  full  SLC  of 
$3.50.  Further,  it  adopts  the  Joint  Board's 
recommendation  that  a  new  lifeline 
program  of  Federal  assistance, 
described  as  Link  Up  America,  be 
implemented  that  would  offset  one-half 
of  the  charges  for  commencing 
telephone  service,  up  to  $30.  for 
households  that  meet  the  established 
criteria.  The  new  Link  Up  America 
program  also  would  encourage  local 
exchange  carriers  (LECs)  to  offer 
deferred  payment  schedules  for  these 
charges  by  paying  a  LECs  interest  costs, 
on  an  amount  up  to  $200.  when  it 
provides  for  a  deferred  payment 
schedule  and  does  not  charge  interest  to 
qualified  subscribers.  Finally,  the  FCC 
adopts  the  Joint  Board's 


recommendation  that  the  subscriber  line 
charge  waiver  and  the  Link  Up  America 
programs  be  funded  by  charges  assessed 
on  the  interexchange  carriers  (IXCs). 
Initially,  it  finds  that  the  revenue 
requirement  for  both  programs  will  be 
recovered  through  the  carrier  common 
line  (CCL)  charge.  However,  upon 
implementation  of  t*-?  revisions  to  the 
present  pooling  mechanism  in  1989. 
discussed  below,  the  lifeline  assistance 
revenue  requirement  will  be  recovered 
through  fiat-rate,  per-line  charges 
assessed  on  the  IXCs  based  on  the 
number  of  1  -f-  [i.e..  for  purposes  of  this 
Order,  service  feature  groups  C  and  D) 
lines  "presubschbed"  to  each  such 
carrier. 

4.  The  FCC  also  adopts  the  Joint 
Board's  recommendation  to  retarget  the 
high  cost  assistance  measures  provided 
to  high  cost  telephone  companies.  The 
retargeting  of  the  measures  will  provide 
an  additional  interstate  expense 
allocation  to  small  and  medium  size 
LECs  and  less  assistance  to  large  LECs, 
specifically,  LECs  with  over  200.000 
access  lines.  Finally,  the  retargeted 
assistance  will  be  recovered  from  IXCs 
through  fiat-rate  charges  calculated 
according  to  the  same  methodology  as 
lifeline. 

5.  The  FCC  adopts  the  Joint  Board's 
recommendation  that  the  existing 
common  line  tariff  and  pooling  system 
be  modified  to  permit  LECs  to  withdraw 
from  the  NECA  tariff  and  pool  and  file 
common  line  tariffs  based  on  their  own 
costs.  LECs  will  be  able  to  withdraw 
from  the  NECA  pool  and  will  be 
required  to  contribute  long  term  support 
(LTS)  to  those  LECs  that  remain  in  the 
NECA  pool,  thus  enabling  pooling 
companies,  which  generally  will  be 
small  high  cost  companies,  to  tariff  a 
CCL  charge  equal  to  the  charge  that 
would  result  if  all  LECs  remained  in  the 
pool.  Four  years  of  transitional  support 
payments  (TRS)  will  be  provided  to 
qualifying  LECs  that  withdraw  from  the 
pool.  Such  LECs  must  be  net  recipients 
from  the  pool  in  1988  and  must 
withdraw  from  the  NECA  tariff  and  pool 
in  accordance  with  a  schedule  that 
provides  the  largest  companies  one 
opportunity  and  smaller  companies  two 
opportunities  to  leave  the  pool  and 
qualify  to  receive  TRS.  TRS  will  be  paid 
by  those  nonpooling  companies  that 
were  net  contributors  to  the  pool  in  1988. 
TRS  recipients  will  not  pay  LTS  to 
pooling  companies  during  the  transition 
period.  The  pooling  modifications  will 
be  implemented  on  April  1. 1989,  the 
date  of  the  final  increase  in  SLCs. 

6.  The  FCC  states  that  the  benefits  to 
be  gained  from  these  modifications  are 
obtainable  as  a  direct  result  of  the 


implementation  of  subscriber  line 
charges.  It  states  that,  absent  the  future 
SLC  increases,  it  is  not  possible  to 
secure  the  major  benefits  attributable  to 
other  components  of  the  Joint  Board's 
unified  package  of  recommendations.  It 
further  finds  that  the  package  of 
modifications  will  help  ensure  the 
continuation  of  nationally  averaged 
interstate  long  distance  rates,  and  will 
provide  local  telephone  companies  with 
substantial  relief  from  the  threat  of 
uneconomic  bypass.  This  relief  will 
occur  because  SLC  increases  will  lower 
all  telephone  company  CCL  rates,  which 
are  the  driving  force  behind  the 
uneconomic  bypass  activity.  However, 
even  with  the  present  level  of  SLCs,  the 
FCC  states  that  there  still  exists  a 
significant  threat  of  bypass  of  the  public 
switched  network. 

7.  The  FCC  adopts  the  Joint  Board's 
recommendation  to  implement  a  more 
comprehensive  monitoring  plan  in  order 
to  track  the  impact  of  these 
modifications.  The  FCC  believes  that  a 
comprehensive  monitoring  plan  will 
provide  a  strong  record  on  the  effects  of 
these  actions  on  the  telecommunications 
industry.  It  will  keep  an  open  docket  in 
the  proceeding  to  permit  comments  for 
all  interested  parties  regarding  the 
nature  and  scope  of  the  monitoring  plan. 
Reports  will  be  forwarded  to  Congress 
and  state  regulators  and  these  reports 
will  assure  that  all  those  interested  in 
the  progress  of  this  plan  will  receive 
current  information  relevant  to  their 
review.  The  FCC  also  states  that  it  will 
initiate  proceedings  in  the  future  to 
make  necessary  adjustments  to  the  Part 
69  Rules,  inter  aha.  the  administration  of 
NECA  and  the  operations  of  the  NECA 
common  line  pool.  It  will  take  steps  to 
consider  whether  existing  CCL  tariff 
filing  requirements  should  be  reduced 
for  small  LECs  withdrawing  from  the 
NECA  common  line  pool  and  what,  if 
any.  adjustment  should  be  made  to  the 
pooling  modifications  to  ensure  that 
they  do  not  inadvertently  and 
unreasonably  affect  the  marketability  of 
small  LECs. 

8.  The  action  contained  herein  has 
been  analyzed  with  respect  to  the 
Paperwork  Reduction  Act  of  1980  and 
found  to  impose  a  new  or  modified 
information  collection  requirement  on 
the  public.  Implementation  of  any  new 
or  modified  requirement  will  be  subject 
to  approval  by  the  Office  of 
Management  and  Budget  as  prescribed 
by  the  Act. 

9.  The  FCC  certifies  that  the 
Regulatory  Flexibility  Act.  5  U.S.C.  603, 
is  not  applicable  to  the  rule  changes  it  is 
adopting  in  this  proceeding.  In 
accordance  with  the  provisions  of 


section  605  of  that  Act,  a  copy  of  this 
certification  will  be  sent  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration  at  the  time  of 
publication  of  this  Report  and  Order  in 
the  Federal  Register.  Because  of  the 
nature  of  local  exchange  and  access 
services,  the  FCC  concluded  that  small 
telephone  companies  are  dominant  in 
their  fields  of  operation  and  therefore 
are  not  small  entities  as  defined  by  the 
Regulatory  Flexibility  Act.  See  MTS  and 
WATS  Market  Structure.  93  FCC  2d  241, 
338-89  (1983).  Thus,  the  FCC  is  not 
required  by  the  terms  of  that  Act  to 
apply  the  formal  procedures  set  forth 
herein.  It  is  nevertheless  committed  to 
reducing  the  regulatory  burdens  on 
small  telephone  companies  whenever 
possible  consistent  with  its  other  public 
interest  responsibilities.  Accordingly, 
the  FCC  has  chosen  to  utilize,  on  an 
informal  basis  appropriate  Regulatory 
Flexibility  Act  procedures  to  analyze  the 
effect  of  regulations  on  small  telephone 
companies.  As  part  of  the  analysis  of  the 
proposal  described  in  this  Report  and 
Order,  however,  the  FCC  has  considered 
the  impact  of  the  changes  on  small 
telephone  companies,  i.e..  those  serving 
50,000  or  fewer  access  lines.  These 
changes  will  not  have  an  adverse  effect 
on  those  companies  and  should  benefit 
such  carriers  through  increased 
assistance  in  the  lifeline  and  high  cost 
assistance  measures. 

Ordering  Clauses  { 

10.  Therefore,  it  is  ordered,  that  the 
recommendations  contained  in  the 
Recommended  Decision  and  Order  of 
the  Federal-State  Joint  Board  released 
March  31, 1987  are  adopted,  pursuant  to 
sections  4(i),  4(j),  201,  202,  203,  205,  221. 
403,  and  410  of  the  Communications  Act 
of  1934,  as  amended.  47  U.S.C.  sections 
154(i)  through  (j).  201.  202.  203.  205.  221. 
403.  and  410  (1986),  as  modified  herein 
and  are  effective  immediately  upon 
publication  in  the  Federal  Register. 

11.  //  is  further  ordered,  that  under  the 
authority  cited  above,  Part  67 
Jurisdictional  Separations  Procedures: 
Standard  Procedures  for  Separating 
Telephone  Property  Costs.  Revenues, 
Expenses.  Taxes,  and  Reserves  and  Part 
69  Access  Charges  are  amended  as 
shown  at  the  end  of  this  document  to 
reflect  the  modifications  adopted  herein, 
and  are  effective  upon  publication  in  the 
Federal  Register. 

12.  It  is  further  ordered,  that  the 
National  Exchange  Carrier  Association 
and  the  local  exchange  carriers  file  tariff 
revisions  on  May  1, 1987,  to  be  effective 
July  1, 1987,  implementing  the  initial 
increase  of  $.60  in  subscriber  line 
charges  on  residential  and  single-line 
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business  lines  and  $1.00  on  embedded 
Centrex  lines. 

13.  //  is  further  ordered,  that  the 
National  Exchange  Carrier  Association 
file  tariff  revisions  reflecting  the  initial 
increase  of  $.60  in  subscriber  line 
charges  in  the  originating  carrier 
common  line  charge. 

14.  //  is  further  ordered,  that  AT&T 
Communications  file  tariff  revisions  on 
May  15. 1987.  to  be  effective  July  1, 1987, 
reflecting  the  savings  realized  as  a  result 
of  the  July  1, 1987  increase  in  subscriber 
line  charges. 

15.  //  is  further  ordered,  that  the 
National  Exchange  Carrier  Association 
and  the  local  exchange  carriers  file  tariff 
revisions  on  October  3. 1988,  to  be 
effective  December  1. 1988.  and  on 
February  1, 1989.  to  be  effective  April  1, 
1989.  implementing  the  second  $.60  and 
third  $.30  increases  in  subscriber  line 
charges  on  residential  and  single-line 
business  lines  and  on  embedded 
Centrex  lines. 

16.  It  is  further  ordered,  that  AT&T 
Communications  file  tariff  revisions  on 
October  17, 1988.  to  be  effective 
December  1. 1988.  and  on  February  15. 
1S)89,  to  be  effective  April  1, 1989, 
reflecting  the  savings  realized  as  a  result 
of  the  December  1, 1988  and  April  1, 
1089.  respectively,  increases  in 
subscriber  line  charges. 

17.  It  is  further  ordered,  that  the 
petitions  filed  by  Bell  Atlantic 
Telephone  Companies.  Rochester 
Telephone  Company  and  the  Illinois 
Local  Exchange  Carriers  requesting 
increases  in  subscriber  line  charges  and 
cnmmon  line  pooling  modifications  are 
dismissed. 

18.  It  is  further  ordered,  that  the 
National  Association  of  State  Utility 
Consumer  Advocates'  motion  to  compel 
disclosure,  or  in  the  alternative,  to  deny 
pirticipation  is  denied. 

19.  //  is  further  ordered,  thai  for 
purposes  of  the  above-noted  tariff 
filings,  §  61.58  of  this  Commission's 
Rules,  47  CFR  61. .58  is  waived. 

List  of  Subjects 

47  CFR  Part  67 

Communications  common  carriers. 
Reporting  and  recordkeeping 
requirements.  Telephone. 

47  CFR  Part  69 

Communications  common  carriers, 
Reporting  and  recordkeeping 
requirements.  Telephone. 
Fnderal  Communications  Commission. 
William  ].  Tricarico, 
Si  •cretary. 

Part  67  of  Title  47  of  the  Code  of 
Koderal  Regulations  is  amended  as 
follows: 


PART  67— JURISDICTIONAL 
SEPARATIONS  PROCEDURES: 
STANDARD  PROCEDURES  FOR 
SEPARATING  TELEPHONE  PROPERTY 
COSTS.  REVENUES,  EXPENSES, 
TAXES  AND  RESERVES 

1.  The  authority  citation  for  Pari  67 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  151,  4«  Stat.  1064.  as 
amended  50  Stat.  189  (47  U.S.C.  154(i)).  48 
SiHt.  1064  (47  use.  154(i)).  48  Stat.  1064  (47 
U  S.C.  221(c)).  48  Stat.  1080  (47  U.S.C.  410(c)). 
85  Stat.  363. 

2.  The  existing  Subpart  C  is  amended 
by  removing  the  section  number 
"§67.701"  and  redesignating  Subpart  G 
as  Appendix-glossary.  A  new  Subpart  G 
is  added  to  read  as  follows: 

Subpart  G — Lifeline  Connection  Assistance 
Expense  Allocation 

S*'c.  • 

67.701    General. 

Derinitions 

67  711     Lifeline  Connection  Assistance. 

Telephone  Company  Eligibility 

67.721    Telephone  company  eligibility  for 
Lifeline  Connection  Assistance  Expense 
Allocation. 

Data  Collection 

67.731    Submission  of  information  to  the 
National  Exchange  Carrier  Association. 

Calculation  of  Lifeline  Connection  Assistance 
Expense  Adjustment 

6"  741     Expense  adjustment. 

Subpart  G — Lifeline  Connection 
Assistance  Expense  Allocation 

§67.701     General 

(a)  The  Lifeline  Connection 
Assistance  Expense  of  the  interstate 
apportionment  shall  consist  of  an 
expense  adjustment  computed  in 
accordance  with  the  subpart.  The 
expense  adjustment  will  be  added  to 
interstate  expenses  and  deducted  from 
state  expenses  for  eligible  study  areas 
as  defined  in  this  Subpart  after  all  other 
steps  required  by  this  part  have  been 
completed. 

(b)  The  expense  adjustment  will  be 
computed  as  provided  in  §67.741. 

DeFinitions 

§67.711     Lifeline  Connection  Assistance. 

(a)  For  purposes  of  this  Subpart. 
Lifeline  Connection  Assistance  shall 
describe  the  following  lifeline  telephone 
assistance  for  eligible  residential 
subscribers  as  defined  in  §  67.711(b): 

(1)  A  reduction  in  the  charges  for 
commencing  telephone  service  assessed 
for  a  single  telephone  line  per  household 
at  the  principal  place  of  residence;  and/ 
or 


(2)  A  deferred  schedule  for  payment 
of  the  charges  assessed  for  commem^ing 
service,  for  which  the  telephone 
company  does  not  charge  interest. 

(b)  In  order  to  be  eligible  for 
assistance,  a  residential  subscriber 
must: 

(1)  Have  lived  at  an  address  where 
there  has  been  no  telephone  service  for 
at  least  three  months  immediately  prior 
to  the  date  that  the  assistance  described 
in  §  67.711(a)(1)  and/or  §  67.711(a)(2)  is 
requested  from  the  telephone  company; 

(2)  Not  have  received  assistance 
pursuant  to  §  67.711(a)(1)  and/or 
67.711(a)(2)  within  the  last  two  years, 
with  receipt  of  such  assistance  to  be 
measured  from  the  date  of  initiation  of 
the  telephone  service  for  which 
assistance  was  provided; 

(3)  Not  be  a  dependent  for  federal 
income  tax  purposes  as  defined  in  26 
U.S.C.  152  (1986)  unless  the  subscriber  is 
more  than  60  years  of  age;  and 

(4)  Meet  the  requirements  of  a  state 
established  income  test. 

(c)  Charges  assessed  for  commencing 
service  include  any  state  tariffed 
charges  levied  for  connecting  a 
subscriber  to  the  network.  These 
charges  do  not  include  security  deposit 
requirements. 

Telephone  Company  Elij;ibility 

5  67  721     Teiephone  company  eligibility  for 
Lifeline  Connection  Assistance  Expense 
Altocatton. 

(a)  In  order  to  be  entitled  to  the 
additional  interstate  expense 
adjustment  described  in  this  Subpart  a 
telephone  company; 

(1)  Must  provide  Lifeline  Connection 
Assistance  as  defined  in  §  67.711(a)(1) 
and/or  67.711(a)(2)  to  eligible 
subscribers  as  defined  in  §  67.711(b); 

(2)  Shall  verify  that  subscribers  meet 
the  eligibility  criteria  set  out  in 

§  67.711(b)(1)  through  (2)  provided  that: 

(i)  Verification  of  subscriber  eligibility 
by  designated  state  officials  may  be 
substituted  for  verification  by  the 
telephone  company; 

(ii)  If  a  state  determines  that  it  is 
administratively  or  economically 
jnfeasible  for  the  state  or  telephone 
company  to  venfy  the  eligibility  criteria 
described  in  §  67.711(b)(1)  through  (2) 
when  the  necessary  information  must  be 
provided  by  a  telephone  company  or 
agency  outside  the  state,  or  when  this 
determination  is  made  in  other  specified 
circumstances,  self-certification  of  these 
criteria  will  be  allowed; 

(iii)  If  the  eligibility  criteria  described 
In  §  67.711(b)(1)  through  (2)  are  self- 
certified,  the  eligibility  criterion 
described  in  §  67.711(b)(4)  must  be 


verified  by  the  state  or  by  the  telephone 
company; 

(3)  May  accept  self  certification  of  the 
eligibility  criteria  described  in 

§  67.711(b)(3)  through  (4),  except  as 
provided  in  §  67.721(a)(2)(iii). 

(4)  Shall  file  information  with  the 
Commission  Secretary  demonstrating 
that  it  is  eligible  for  the  additional 
interstate  expense  adjustment. 

(b)  The  additional  interstate  expense 
adjustment  shall  be  effective  as  soon  as 
the  Commission  certifies  that  the  State 
or  local  telephone  company  is  eligible 
for  the  additional  interstate  expense 
adjustment,  the  local  exchange  company 
files  the  data  required  by  §  67.731  with 
the  National  Exchange  Carrier 
Association,  and  the  relevant  tariff 
provisions  become  effective. 

Data  Collection 

§  67  731     Submission  of  information  to  ttie 
National  Exchange  Carrier  Association. 

(a)  In  order  to  allow  calculation  of  the 
lifeline  expense  adjustment  each  local 
telephone  company  wishing  to  receive 
the  additional  interstate  expense 
allocation  provided  for  in  this  subpart 
shall  provide  the  National  Exchange 
Carrier  Association  established 
pursuant  to  Part  69  of  the  Commission's 
rules  with  the  information  listed  below 
for  each  of  its  study  areas.  The 
information  for  the  succeeding  calendar 
year  is  to  be  filed  with  the  Association 
on  June  30th  of  each  year  after 
certification.  The  information  filed  on 
June  30th  of  each  year  will  be  used  in 
the  jurisdictional  allocations  underlying 
the  cost  support  data  for  the  access 
tariffs  to  be  filed  the  following  October. 

(1)  An  estimate  of  the  number  of 
eligible  households  which  will  receive 
the  lifeline  assistance  described  in 

§  67.711(a)(1)  pursuant  to  a  lifeline 
assistance  program  which  has  received 
Commission  certification. 

(2)  An  estimate  of  the  average 
discount  on  service  commencement 
charges  to  be  provided  to  each 
subscriber,  not  to  exceed  50  percent  of 
the  charges  for  commencement  of  the 
same  service  applicable  to  non-lifeline 
customer  or  $30.00.  whichever  is  less: 

(3)  An  estimate  of  the  number  of 
eligible  subscribers  which  will  receive 
the  lifeline  assistance  described  in 

§  67.711(a)(2). 

(4)  An  estimate  of  the  averaged 
deferred  interest  cost  for  each 
subscriber,  provided  that: 

(i)  The  deferred  amount  on  which  the 
cost  of  interest  shall  be  calculated  is  not 
to  exceed  $200.00;  and 

(ii)  Interest  shall  be  applied  only  to 
amounts  actually  outstanding,  at  the 
rale  for  10-year  Treasury  Bills  on 


January  1  of  each  year,  with  the  interest 
rate  adjusted  only  with  each  filing. 

(b)  In  the  event  that  this  additional 
interstate  expense  allocation  is  to  be  in 
effect  for  a  given  study  area  for  less 
than  a  full  calendar  year,  the  carrier  is 
to  submit  the  information  described  in 
§  67.731(a)(1)  through  (4)  adjusted  to 
reflect  the  number  of  subscribers  and 
the  relevant  costs  for  the  portion  of  the 
year  during  which  this  expense 
adjustment  will  be  in  effect  as  part  of  its 
§  67.721(a)(4)  submission  to  the 
Commission. 

(c)  These  data  shall  be  filed  with 
NECA  at  the  same  time  they  are  filed 
with  the  Commission. 

Calculation  of  Lifeline  Connection 
Assistance  Evpense  .Adjustment 

§  67.741    Expense  adjustment 

(a)  The  additional  interstate  expense 
allocation  shall  be  calculated  by  adding 
the  following: 

(1)  The  number  of  households 
provided  pursuant  to  §  67.731(a)(1)  times 
the  dollar  amount  provided  pursuant  to 

§  67.731(a)(2):  and 

(2)  The  number  of  households 
provided  pursuant  to  §  67.731(a)(3)  times 
the  dollar  amount  provided  pursuant  to 

§  67.731(a)(4). 

(b)  The  expense  adjustment 
calculated  pursuant  to  §  67.741(a)  shall 
be  adjusted  each  year  to  reflect  the 
actual  number  of  lifeline  recipients  and 
the  actual  dollar  amount  of  the  benefits 
provided  to  them  in  the  previous 
estimated  benefits  for  that  year 
calculated  pursuant  to  §  67.741(a).  this 
difference  shall  be  added  to  the  amount 
calculated  pursuant  to  §  67.741(a)  for  the 
following  year.  If  the  actual  benefits 
provided  in  a  given  year  are  less  than 
the  estimated  amount  for  that  year 
calculated  pursuant  to  §  67.741(a),  this 
difference  shall  be  subtracted  from  the 
amount  calculated  pursuant  to 

§  67.741(a)  for  the  following  year. 

(c)  A  pro-rata  share  of  the  expense 
adjustment  calculated  pursuant  to 

§  67.741(a)  through  (b)  shall  be 
subtracted  from  the  intrastate  expenses 
for  each  account  described  below  as 
calculated  pursuant  to  the  preceding 
subparts  of  Part  67  and  added  to  the 
interstate  expenses  for  each  such 
account  calculated  pursuant  to  the 
preceding  subpart  of  this  Part  67.  The 
pro-rata  share  for  each  account  shall  be 
calculated  by  multiplying  the  total 
interstate  expenses  adjustment  by  the 
ratio  of  the  unseparated  expenses  for 
the  account  involved  to  the  unseparated 
expenses  for  all  of  the  accounts  listed 
below: 

(1)  Accounts  602.1  through  602.8— 
Repairs  of  outside  plant 


(2)  Account  603— Test  desk  work 

(3)  Account  604 — Repairs  of  central 
office  equipment 

(4)  Account  645 — Local  Commercial 
operations 

(5)  Account  662 — Revenue  Accounting 
Expenses 

Pari  69  of  the  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 

follows: 

PART  69— ACCESS  CHARGES 

1.  The  authority  citation  for  Part  69 
continues  to  read  as  follows: 

Authority:  Sees.  4.  201.  202.  203.  205.  218. 
403.  48  Stat.  1066.  1070,  1077.  1094.  as 
amended.  47  U.S.C.  154.  201,  202.  203.  205.  218 
403. 

2.  Section  69.2(hh)  through  (mm)  is 
added  to  read  as  follows: 

§  69.2    Definitions. 

•     X      • 

(hh)  Level  I  Contributors — Telephone 
companies  that  are  not  association 
Common  Line  tariff  participants,  file 
their  own  Common  Line  tariffs  effective 
April  1. 1989.  and  had  a  lower  than 
average  Common  Line  revenue 
requirement  per  minute  of  use  in  1988 
and  thus  were  net  contributors  (i.e.  had 
a  negative  net  balance)  to  the 
association  Common  Line  pool  in  1988. 

(ii)  Level  I  Receivers — Telephone 
companies  that  are  not  association 
Common  Line  tariff  participants,  file 
their  own  Common  Line  tariffs  effective 
April  1, 1989,  and  had  a  higher  than 
average  Common  Line  revenue 
requirement  per  minute  of  use  in  1988 
and  thus  were  net  receivers  (i.e.  had  a 
positive  net  balance)  from  the 
association  Common  Line  pool  in  1988. 

(jj)  Level  II  Contributors — A 
telephone  company  or  group  of  affiliated 
telephone  companies  with  fewer  than 
300,000  access  lines  and  less  than  $150 
million  in  annual  operating  revenues 
that  is  not  an  association  Common  Line 
tariff  participant,  files  its  own  Common 
Line  tariff  effective  January  1. 1990.  and 
that  had  a  lower  than  average  Common 
Line  revenue  requirement  per  minute  of 
use  in  1988  and  thus  was  a  net 
contributor  (i.e.,  had  a  negative  net 
balance]  to  the  association  Common 
Line  pool  in  1988. 

(kk)  Level  II  Receivers —  A  telephone 
company  or  group  of  affiliated  telephone 
companies  with  fewer  than  300,000 
access  lines  and  less  than  $150  million 
in  annual  operating  revenues  that  is  not 
an  association  Common  Line  tariff 
participant,  files  its  own  Common  Line 
tariff  effective  January  1, 1990,  and  that 
had  a  higher  than  average  Common  Line 
revenue  requirement  per  minute  of  use 
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in  1988  and  thus  was  a  net  receiver  (i.e.. 
had  a  positive  net  balance)  from  the 
association  Common  Line  pool  in  1968. 

(11)  "Long  Tenn  Support"  (LTS)  moans 
Funds  provided  by  telephone  companies 
that  are  not  association  Common  Line 
tariff  participants  to  association 
Common  Line  tariff  participants.  LTS 
enables  association  Common  Line  tariff 
participants  to  charge  a  Common  Line 
(CCL)  rate  equivalent  to  the  CCL  rate 
that  would  result  if  all  telephone 
companies  participated  in  the 
association  Common  Line  tariff. 

(mm)  "Transitional  Support"  (TRS) 
means  funds  provided  by  telephone 
companies  that  are  not  association 
Common  Line  tarifT  participants,  but 
were  net  contributors  to  the  association 
Common  Line  pool  in  1988.  to  telephone 
companies  that  are  not  association 
Common  Line  tariff  participants  and 
were  net  receivers  from  the  association 
Common  Line  pool  in  1988. 

3.  Section  69.3  (e)(1)  is  revised  and 
{e)(9)  is  added  to  read  as  follows: 

§  69.3    Filing  of  access  service  tariffs. 

***** 

(e)  *   *   * 

(1)  Such  a  tariff  must  cross  reference 
associafion  charges  for  the  Carrier 
Common  Line  and  End  User  Common 
Line  element  or  elements  if  such 
company  or  companies  participate  in  the 
pooling  of  revenues  and  revenue 
requirements  for  such  elements. 
***** 

(9)  A  telephone  company  or  group  of 
affiliated  telephone  companies  that 
elects  to  file  its  own  Carrier  Common 
Line  tariff  effective  April  1, 1989  shall 
notify  the  association  not  later  than 
August  30  of  the  preceding  year  that  it 
will  no  longer  participate  in  the 
association  tariff.  A  telephone  company 
or  groups  of  affiliated  telephone 
companies  that  elects  to  file  its  own 
Carrier  Common  Line  tariff  effective 
January  1, 1990,  or  thereafter  pursuant  to 
§  69.3(a),  shall  notify  the  association  not 
later  than  June  30  of  the  preceding  year 
that  it  will  no  longer  participate  in  the 
association  tariff.  A  telephone  company 
or  groups  of  affiliated  telephone 
companies  that  elects  to  file  its  own 
Carrier  Common  Line  tariff  for  one  of  its 
study  areas  shall  file  its  own  Carrier 
Common  Line  tariff(s)  for  all  of  its  study 
areas. 

4.  Section  69.4  (b)  and  (c)  is  revised  to 
road  as  follows: 

§  69.4    Ctiarges  to  be  filed. 

***** 

(b)  Except  as  provided  in  Subpart  C  of 
this  part  and  in  §  69.4(c).  the  carrier's 
carrier  charges  for  access  service  filed 
with  this  Commission  shall  include 


charges  for  each  of  the  following 
elements: 


(c)  For  all  tariffs  filed  with  this 
Commission  that  become  effective  after 
March  31. 1989.  the  carrier's  carrier 
charges  for  access  service  shall  include 
charges  for  each  of  the  elements  listed 
in  §  69.4(b)  and  for  each  of  the  following 
elements: 

(1)  Universal  Service  Fund 

(2)  Lifeline  Assistance 

5.  Section  69.5(d)  is  added  to  read  as 
follows: 

§  69.5    Persons  to  be  assessed. 

(d)  Begmning  April  1. 1989.  Universal 
Service  Fund  and  Lifeline  Assistance 
charges  shall  be  assessed  upon  all 
interexchange  carriers  that  use  local 
exchange  switching  facilities  for  the 
provision  of  interstate  or  foreign 
telecommunications  services  and  that 
have  at  least: 

(1)  One  percent  of  the  total  common 
lines  presubscribed  to  interexchange 
carriers  in  all  study  areas;  or 

(2)  Five  percent  erf  the  presubscribed 
hnes  in  any  study  area  and  a  minimum 
of  one  thousand  presubscribed  lines  in 
that  study  area. 

6.  Section  69.104  (c)  and  (d)  is  revised 
and  (e)  through  (m)  is  added  to  read  as 
follows: 

§  69.104    End  user  common  line. 

*         *         •         •         • 

(c)  Except  as  provided  in  §-89.W)4(d) 
through  (h),  the  single  line  rate  or  charge 
shall  be  computed  by  dividing  one- 
twelfth  of  the  projected  annual  revenue 
requirement  for  the  End  User  Common 
Line  element  by  the  projected  average 
number  of  local  exchange  service 
subscriber  lines  in  use  during  such 
annual  period. 

(d)  If  the  monthly  charge  computed  in 
accordance  with  §  69.104(c)  exceeds  $6. 
the  charge  for  each  local  exchange 
service  subscriber  line,  except  a 
residential  line,  a  single-line  business 
line,  or  a  line  used  for  Centrex-CO 
service  that  was  in  place  or  on  order  as 
of  July  27, 1983,  shall  be  $6. 

(e)  The  monthly  charge  for  each 
residential  or  single  line  business  local 
exchange  service  subscriber  shall  be  the 
charge  computed  in  accordance  with 

§  69.104(c),  or  the  relevant  transitional 
charge  established  in  §  69.203, 
whichever  is  lower. 

(f)  Except  as  provided  in  §  69.104  (j) 
and  (k),  the  charge  for  each  residential 
local  exchange  service  subscriber  line 
shall  be  the  same  as  the  charge  for  each 
single  line  business  local  exchange 
service  subscriber  line. 


(g)  A  line  shall  be  deemed  to  be  a 
residential  line  if  the  subscriber  pays  a 
rate  for  such  line  that  is  described  as  a 
residential  rate  in  the  local  exchange 
service  tariff. 

(h)  A  line  shall  be  deemed  to  be  a 
single  line  business  line  if  the  subscriber 
pays  a  rate  that  is  not  described  as  a 
residential  rate  in  the  local  exchange 
service  tariff  and  does  not  obtain  more 
than  one  such  line  from  a  particular 
telephone  company. 

(i)  The  End  User  Common  Line  charge 
for  each  multi-party  subscriber  shall  be 
assessed  as  if  such  subscriber  had 
sut>scribed  to  single-party  service. 

(j)  The  End  UserCommcm  Line  charge 
for  a  residential  subscriber  shall  be  50% 
of  the  charge  specified  in  §  69  104  (c) 
and  (d)  if  the  residential  local  exchange 
service  rate  for  such  subscribers  is 
reduced  by  an  equivalent  amount. 
Provided.  That  such  local  exchange 
service  rate  reduction  is  based  upon  a 
means  test  that  is  subject  to  verification. 

(k)(l)  The  End  User  Common  Line 
charge  for  residential  subscribers  shall 
be  reduced  to  the  extent  of  the  state 
assistance  as  calculated  m  piirsjjraph 
(k)(2)  of  this  section,  or  waived  in  full  if 
the  state  assistance  equals  or  exceeds 
the  residential  End  User  Common  Line 
charge  under  the  circumstances 
described  below.  In  order  to  qualify  for 
this  waiver,  the  subscriber  must  be 
eligible  for  and  receive  assistance  or 
benefits  provided  pursuant  to  a 
narrowly  targeted  telephone  company 
lifeline  assistance  program,  requiring 
verification  of  eligibility,  implemented 
by  the  State  or  local  telephone  company. 
A  state  or  local  telephone  company 
wishing  to  implement  this  End  User 
Common  Line  reduction  or  waiver  for  its 
subscribers  shall  file  information  with 
the  Commission  Secretary 
demonstrating  that  its  plan  meets  the 
criteria  set  out  in  this  section  and 
showing  the  amount  of  state  assistance 
per  subscriber  as  described  in 
paragraph  (k)(2)  of  this  section.  The 
reduction  or  waiver  of  the  End  User 
Common  Line  charge  shall  be  available 
as  soon  as  the  Commission  certifies  that 
the  State  or  local  telephone  plan 
satisfies  the  criteria  set  out  in  this 
paragraph  and  the  relevant  tariff 
provisions  become  effective. 

(2)(i)  The  State.assistance  per 
subscriber  shall  be  equal  to  the 
difference  between  the  charges  to  be 
paid  by  the  participating  subscribers 
and  those  to  be  paid  by  other 
subscribers  for  comparable  monthly 
local  exchange  service,  service 
connections  and  customer  deposits, 
except  that  benefits  or  assistance  for 
connection  charges  and  deposit 


requirements  may  only  be  counted  once 
annually.  In  order  to  be  included  in 
calculating  the  state  assistance,  such 
benefits  must  be  for  a  single  telephone 
line  to  the  household's  principal 
residence. 

(ij)  The  monthly  state  assistance  per 
participating  subcriber  shall  be 
calculated  by  adding  the  amounts 
calculated  in  paragraphs  (k)(2)(ii)(A) 
and  (B)  of  this  section. 

(A)  The  amount  of  the  monthly  State 
assistance  per  participating  subscriber 
for  local  exchange  service  shall  be 
calculated  by  dividing  the  annual 
difference  between  charges  paid  by  all 
participating  subscribers  for  residential 
local  exchange  service  and  the  amount 
which  would  have  been  charged  to  non- 
qualifying subscribers  for  comparable 
service  by  twelve  times  the  number  of 
subscribers  participating  in  the  State 
assistance  program.  Estimates  may  be 
used  when  historic  data  are  not 
available. 

(B)  The  amount  of  the  monthly  State 
assistance  for  service  connections  and 
customer  deposits  per  participating 
subscriber  shall  be  calculated  by 
determining  the  annual  amount  of  the 
reductions  in  these  charges  for 
participating  subscribers  each  year  and 
dividing  this  amount  by  twelve  times  the 
number  of  participating  subscribers. 
Estimates  may  be  used  when  historic 
data  are  not  available. 

(1)  In  connection  with  the  filing  of 
access  tariffs  pursuant  to  §  69.3(a), 
telephone  companies  shall  calculate  for 
the  association  their  projected  revenue 
requirement  attributable  to  the 
operation  of  §  69.104(j)  through  (k).  The 
association  shall  add  such  amounts  to 
the  Lifeline  Assistance  revenue 
requirement,  bill  and  collect  such 
amounts  from  interexchange  carriers 
pursuant  to  §§  69.116  through  69.117, 
and  distribute  the  funds  to  qualifying 
telephone  companies  pursuant  to 
§  69.603(d). 

(m)  No  charge  shall  be  assessed  for 
any  WATS  access  line. 

7.  Section  69.105  (a)  and  (b)  are 
revised  to  read  as  follows: 

§69.105    CarHer  common  line. 

(a)  A  charge  that  is  expressed  in 
dollars  and  cents  per  access  minute  of 
use  shall  be  assessed  upon  all 
interexchange  carriers  that  use  local 
exchange  common  line  facilities  for  the 
provision  of  interstate  or  foreign 
telecommunications  services,  except 
that  the  charge  shall  not  be  assessed 
upon  interexchange  carriers  to  the 
extent  they  resell  MTS  or  MTS-type 
services  of  other  common  carriers 
(OCCs). 


(b)(1)  The  Carrier  Common  Line 
charge  of  association  Common  Line 
tariff  participants  shall  be  computed  by 
dividing  the  projected  Carrier  Common 
Line  revenue  requirement  of  such 
telephone  companies,  plus  the  projected 
Carrier  Common  Line  revenue 
requirement  of  telephone  companies 
that  are  not  associat-on  Common  Line 
tariff  participants,  by  the  projected 
annual  access  minutes  of  use  for  all 
interstate  and  international  services  that 
use  local  exchange  common  line 
facilities  and  are  subject  to  charges 
under  paragraph  (a)  of  this  section.  Each 
minute  of  use  of  any  local  exchange 
common  line  by  such  services  shall  be 
counted  for  purposes  of  computing  this 
charge.  Telephone  companies  that  are 
not  association  Common  Line  tariff 
participants  shall  submit  to  the 
Commission  and  to  the  association 
whatever  data  the  Commission  shall 
determine  are  necessary  to  calculate 
this  charge. 

(2)  The  Carrier  Common  Line 
charge{s)  of  telephone  companies  that 
are  not  association  Common  Line  tariff 
participants  shall  be  computed  at  the 
level  of  Carrier  Common  Line  access 
element  aggregation  selected  by  such 
telephone  companies  pursuant  to 
§  69.3(e)(7).  The  charge  for  each  such 
element  shall  be  computed  by  dividing 
the  projected  Carrier  Common  Line 
revenue  requirement  by  the  projected 
annual  access  minutes  for  all  interstate 
or  foreign  services  that  use  local 
exchange  common  line  facilities  related 
to  such  revenue  requirement. 
***** 

8.  Section  69.116  (effective  April  1, 
1989)  is  added  to  read  as  follows: 

§  69.1 16    Universal  service  fund. 

(a)  A  charge  that  is  expressed  in 
dollars  and  cents  per  line  per  month 
shall  be  assessed  upon  all  interexchange 
carriers  that  use  local  exchange 
switching  facilities  for  the  provision  of 
interstate  or  foreign  telecommunications 
services  and  that  have  at  least: 

(1)  One  percent  of  the  total  common 
lines  presubscribed  to  interexchange 
carriers  in  all  study  areas;  or 

(2)  Five  percent  of  the  presubscribed 
lines  in  any  study  area  and  a  minimum 
of  one  thousand  presubscribed  lines  in 
that  study  area. 

(b)  The  charge  shall  be  computed  by 
the  association  on  a  semi-annual  basis 
by  dividing  one-twelfth  of  the  projected 
annual  University  Service  Fund  revenue 
requirement  by  the  total  number  of 
common  lines  presubscribed  to 
interexchange  carriers  defined  in 

§  69.116(a).  The  association  shall  bill 
and  collect  the  charge,  and  disburse 


associated  revenue,  on  a  monthly  basis 
pursuant  to  §  69.603(c). 

(c)  Telephone  companies  shall  provide 
to  the  association  the  data  necessary  to 
compute  the  charge.  These  data  shall 
include  the  number  of  presubscribed 
common  lines  in  each  study  area  and 
the  number  of  those  lines  associated 
with  each  interexchange  carrier  serving 
that  study  area.  In  a  study  area  served 
by  a  single  interexchange  carrier,  all 
common  lines  shall  be  considered  as 
presubscribed  to  that  interexchange 
carrier.  Information  concerning 
presubscribed  common  hnes  shall  be 
filed  with  the  association  on  June  30  and 
January  2  of  each  year,  beginning  on 
January  2. 1989.  Presubscribed  common 
line  data  filed  on  June  30  shall  be 
calculated  as  of  December  31  of  the 
preceding  year,  and  presubscribed 
common  line  data  filed  on  January  2 
shall  be  calculated  as  of  June  30  of  the 
preceding  year. 

9.  Section  69.117  (effective  April  1. 
1989)  is  added  to  read  as  follows: 

§69.117    Lifeline  assistance. 

(a)  A  charge  that  is  expressed  in 
dollars  and  cents  per  line  per  month 
shall  be  assessed  upon  all  interexchange 
carriers  that  use  local  exchange 
switching  facilities  for  the  provision  of 
interstate  or  foreign  telecommunications 
services  and  that  have  at  least: 

(1)  One  percent  of  the  total  common 
lines  presubscribed  to  interexchange 
carriers  in  all  study  areas;  or 

(2)  Five  percent  of  the  presubscribed 
lines  in  any  study  area  and  a  minimum 
of  one  thousand  presubscribed  lines  in 
that  study  area. 

(b)  The  charge  shall  be  computed  by 
the  association  on  a  semi-annual  basis 
by  dividing  the  sum  of  one-twelfth  of  the 
projected  annual  Lifeline  Assistance 
revenue  requirement  and  one-twelfth  of 
the  projected  annual  revenue 
requirement  calculated  by  all  telephone 
companies  pursuant  to  §69.104(1)  by  the 
number  of  common  lines  presubscribed 
to  interexchange  carriers  defined  in 

§  69.117(a).  The  association  shall  bill 
and  collect  the  charge,  and  disburse 
associated  revenue,  on  a  monthly  basis 
pursuant  to  §  69.603(d). 

(c)  Telephone  companies  shall  provide 
to  the  association  the  data  necessary  to 
compute  the  charge.  These  data  shall 
include  the  number  of  presubscribed 
common  lines  in  each  study  area  and 
the  number  of  those  lines  associated 
with  each  interexchange  carrier  serving 
that  study  area.  In  a  study  area  served 
by  a  single  interexchange  carrier,  all 
common  lines  shall  be  considered  as 
presubscribed  to  that  interexchange 
carrier.  Information  concerning 
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presubficribed  common  lines  shall  be 
filed  with  the  association  on  June  30  and 
January  2  of  each  year,  beginning  on 
January  2, 1989.  Presubscribed  common 
line  data  filed  on  June  30  shall  be 
calculated  as  of  December  31  of  the 
preceding  year,  and  presubscribed 
common  line  data  filed  on  January  2 
shall  be  calculated  as  of  June  30  of  the 
preceding  year. 

:;  69.202    fHefnovwf}. 
10  Section  H9.202  should  be  removed. 

11.  Section  69.203(a)  through  (c)  is 

revised  to  read  hs  follrrvvs: 

§  69.203    Trarwitional  end  user  common 
line  charges 

(aj  Except  as  provided  m  §  89.104  and 
69.204,  the  End  User  Common  Line 
charge  fur  single  line  business 
subscribers,  single  line  residential 
subscribers,  and  multi-line  residential 
subscribers  shall  be  the  lesser  of  the 
charge  computed  in  §  69.104(c)  or  $2  per 
line  per  month  until  June  30. 1987;  $2.60 
per  line  per  month  during  the  period 
from  July  1, 1987  through  November  30, 
1988;  $3.20  per  line  per  month  during  the 
period  from  December  1, 1988  through 
March  31, 1989;  and  $3.50  per  month 
thereafter. 

(b)  The  End  User  Common  Line 
charge  for  each  subscriber  line  used  for 
Centrex-CO  service  that  was  in  place  or 
on  order  as  of  July  27, 1983,  shall  be  the 
lesser  of  the  charge  computed  in 

§  69.104(c)  of  $3  per  line  per  month  until 
June  30, 1987;  $4  per  line  per  month 
during  the  period  from  July  1. 1987 
through  November  30, 1988;  $5  per  line 
per  month  for  the  period  from  December 
1,  1988  through  March  31,  1989:  and  $6 
per  line  per  month  thereafter. 

(c)  No  charge  shall  be  assessed  for 
any  WATS  access  line. 

•  *  *  *  « 

12.  Section  69.207  is  revised  to  read  as 

follows: 

§  69.207     Interim  carrier  corrwnon  line 
charges. 

Notwithstanding  §§69.203  and  69.205. 
the  transitional  premium  charges  for  the 
Carrier  Common  Line  element  shall  be 
computed  in  accordance  with  this 
section  during  the  period  commencing 
June  1, 1986,  and  concluding  November 
30, 1988.  For  purposes  of  this  section,  the 
term  "open  end"  of  a  call  refers  to  the 
origination  or  termination  of  a  call  that 
utilizes  exchange  parrier  common  line 
plant.  (A  call  can  have  no,  one.  or  two 
open  ends).  The  transitional  premium 
charges  for  the  Carrier  Common  Line 
element  shall  be  expressed  in  dollars 
and  cents  per  access  minute.  The  charge 
shall  be  4.33  cents  per  premium  minute 
for:  All  terminating  premium  minutes  on 


calls  with  two  open  ends  (e.g..  an  MTS 
or  OCC  MTS-type  call);  and  all  WATS- 
type  or  FX  calls.  For  purposes  uf  this 
section,  the  term  "on>imating-lI  minutes" 
refers  to  originating  minutes  on  calls 
with  two  open  end«.  The  charj}*'  on 
premium  originalmj^-ll  mmules  shall  be 
CompMited  by  subtracrlmx  the  sum  of  the 
projected  revenues  generated  from  the 
4.33  cents  per  minute  premium  chargp 
described  above  and  'he  corresponding 
non-premium  charge,  from  the  (  arner 
common  line  revenue  requirement  and 
dividing  the  remainder  by  the  sum  of  the 
projected  premium  originating  il  minutes 
and  a  number  equal  to  .45  multiplied  by 
the  projected  non-premium  origmating-ll 
minutes.  For  purposes  of  this  section,  if 
the  calculations  described  above  result 
in  a  negative  per  minute  charge  on 
originaling-U  minutes,  such  charge  shall 
be  adjusted  to  equal  .(X)  cents,  and  the 
charge  of  4.33  cents  on  terminating 
minutes  shall  be  lowered  accordingly. 

13.  Section  69.410  is  revised  to  read  as 
follows: 

§69.410     Other  expenses. 

Except  as  provided  in  §§  69.411, 
69.412,  and  69.413,  expenses  that  are  not 
apportioned  pursuant  to  §S  60.401 
through  69.409  shall  be  apportioned 
among  the  interexchange  category  and 
all  access  elements  in  the  same  manner 
as  §  69.309  Other  Investment. 

14.  Section  69.411  is  added  to  read  as 
follows: 

§  69.41 1     Non  participating  company 
payment/r»c«ipt8. 

For  telephone  companies  that  are  not 
association  Common  Line  tariff 
participants,  the  payment  or  receipt  of 
funds  described  in  §  69.612(a)  through 
(b)  shall  be  apportioned,  respectively,  as 
an  addition  to  or  a  deduction  from  their 
common  line  revenue  requirement. 

15.  Section  69.412  is  added  to  read  as 
follows: 

§69.412    Universal  servtce  lurKl  expenses. 

Expenses  allocated  to  the  interstate 
jurisdiction  pursuant  to  §§  36.831  and 
36.641  shall  be  assigned  to  the  Carrier 
Common  Line  Element  until  March  31, 
1989.  Beginning  April  1, 1989,  such 
expenses  shall  be  assigned  to  the 
Universal  Service  Fund  Element. 

16.  Section  69.413  is  added  to  read  as 
follows: 

§69.413    Lifeline  assistance  sxpenses. 

Fjcfjenses  allocated  to  the  interstate 
jurisdiction  pursuant  to  §  36.741  shall  be 
assigned  to  the  Carrier  Common  Line 
Element  until  March  31.  1989.  Beginning 
April  1,  1989.  such  expenses  shall  be 
assigned  to  the  Lifeline  Assistance 
Element. 


17.  Section  e9.501(a)  is  revised  to  read 
as  follows: 

§69.501     General. 

(a)  Any  portion  of  the  Common  Line 
element  annual  revenue  requirement 
that  is  attributable  to  long  term  support 
or  transitional  support  shall  be  assigned 
to  the  Carrier  Common  Line  element. 

•  *  •  *  « 

18.  Section  69.502  is  revised  to  read  as 
follows: 

§  69.502    Base  factor  aUocation. 

The  pro)ected  revenues  from  the  End 
User  Common  Line  charRffs  and  Special 
Access  surcharges  shall  be  deducted 
from  the  base  factor  portion  to 
determine  the  amount  that  is  assigned  to 
the  Carrier  Common  Line  element.  End 
User  Common  Line  charges  that  are 
waived  pursuant  to  §  e9.104(j)  through 
(k)  shall  be  included  in  projected  End 
User  Common  Line  revenues  for 
purposes  of  this  computation. 

19.  Section  69.801(b)  is  revised  to  read 
as  follows: 

§69.601    Exchange  carrier  association. 

•  •  •  •  • 

(b)  All  telephone  companies  that 
participate  in  the  distribution  of  Carrier 
Common  Line  revenue  requirement,  pay 
long  term  support  to  association 
Common  Line  tariff  participants,  or 
receive  payments  from  the  transitional 
support  fund  administered  by  the 
association  shall  be  deemed  to  be 
members  of  the  association. 

20.  Section  69.603(c)  through  (f)  is 
added  to  read  as  follows: 

§  69.603     Association  functions.  ' 

•  *  •  •  • 

(c)  The  association  shall  administer 
the  Universal  Service  charge,  including 
the  direct  billing  to  and  collection  of 
associated  revenues  on  a  monthly  basis 
from  interexchange  carriers  pursuant  to 
§  69.116  and  the  distribution  of  these 
revenues  to  qualified  telephoned 
companied  based  on  their  share  of 
expenses  assigned  to  the  Universal 
Service  Factor  portion  of  the  interstate 
allocation  pursuant  to  §  36.631. 

(d)  The  association  shall  administer 
the  Lifeline  Assistance  charge,  including 
the  direct  billing  to  and  collection  of 
associated  revenues  on  a  monthly  basis 
from  interexchange  carriers  pursuant  to 
§  69.117,  and  the  distribution  of  these 
revenues  to  qualified  telephone 
companies  based  on  their  share  of 
expenses  assigned  to  the  Lifeline 
Assistance  Fund  pursuant  to  §  36.741 
and  of  End  User  Common  Line  charges 
associated  with  the  operation  of 

§  69.104[j)  through  (1). 


(e)  The  association  shall  annually 
compute,  in  accordance  with  §§69.105 
and  69.612.  the  mandatory  Long  Term 
Support  payment  of  telephone 
companies  that  are  not  association 
Common  Line  tariff  participants,  bill  and 
collect  the  appropriate  amounts  on  a 
monthly  basis  from  such  telephone 
companies,  and  distnbule  Long  Term 
Support  revenue  among  association 
Carrier  Common  Line  tariff  participants. 

(f)  The  association  shall  annually 
compute,  in  accordance  with  §  69.612, 
the  Transitional  Support  requirement  for 
Level  1  and  Level  II  Company  Receivers, 
bill  and  collect  the  appropriate  amounts 
on  a  monthly  basis  from  Level  I  and 
Level  II  Contributors,  and  distribute  the 
Transitional  Support  requirement  among 
Level  I  and  Level  II  Receivers. 

21.  Section  69.604(aJ  is  revised  to  read 
as  follows: 

§  69.604     Billing  and  collection  of  access 
charges. 

(a)  Telephone  companies  shall  bill 
and  collect  all  access  charges  except 
those  charges  specified  in  §§  69.116  and 
69.117. 
*        •        •        *        • 

22.  Section  69.605(a)  is  revised  to  read 
as  follows: 

§  69.605    Reporting  and  distribution  of 
pool  access  revenues. 

(a)  Access  revenues  and  cost  data 
shall  be  reported  by  participants  in 
association  tariffs  to  the  association  for 
computation  of  monthly  pool  revenues 
distributions  in  accordance  with  this 
Subpart. 
«         •         •         »         • 

23.  Section  69.612  is  added  to  read  as 
follows: 

§  69.612    Long  term  and  transitional 
support. 

A  telephone  company  that  does  not 
participate  in  the  association  Common 
Line  tariff  shall  have  computed  by  the 
association: 

(a)  Long  Term  Support  Obligation. 
The  Long  Term  Support  payment 
obligation  of  telephone  companies  that 
are  not  association  Common  Line  tariff 
participants  shall  be  equivalent  to  the 
difference  between  the  projected  Carrier 
Common  Line  revenue  requirement  of 
association  Common  Line  tariff 
participants  and  the  projected  revenue 
recovered  by  the  association  Carrier 
Common  Line  charge  as  calculated 
pursuant  to  §  69.105(b)(1). 

(1)  For  the  period  from  April  1,  1989 
through  December  31. 1993,  the  Long 
Term  Support  payment  obligation  shall 


be  funded  by  all  telephone  companies 
that  are  not  association  Common  Line 
tariff  participants  and  do  not  receive 
transitional  support  pursuant  to 
§  69.612(b).  The  percentage  of  the  total 
annual  Long  Term  Support  requirement 
paid  by  each  telephone  company  in  this 
group  that  is  not  a  Level  I  or  Level  11 
Contributor  shall  equal  the  number  of  its 
common  lines  divided  by  the  total 
number  of  common  lines  of  all  telephone 
companies  paying  Long  Term  Support. 
The  remaining  amount  of  Long  Term 
Support  requirement  shall  be  allocated 
among  Level  I  and  Level  II  Contributors 
based  upon  the  amount  of  each  Level  1 
and  Level  II  Contributor's  1988 
contributions  to  the  association 
Common  Line  pool  in  relation  to  the 
total  amount  of  1988  Common  Line  pool 
contributions  of  all  other  Level  I  and 
Level  IJ  Contributors.  The  association 
shall  inform  each  telephone  company 
about  its  mandatory  Long  Term  Support 
obligations  within  a  reasonable  time 
perior  to  the  filing  of  each  telephone 
company's  annual  Common  Line  tariff 
revisions  or  other  similar  filing  ordered 
by  the  Commission.  Such  amounts  shall 
represent  a  negative  net  balance  due  to 
the  association  that  it  shall  bill,  collect, 
and  distribute  pursuant  to  §  69.603(e). 

(2)  Beginning  January  1, 1994,  and 
thereafter,  the  Long  Term  Support 
payment  obligation  shall  be  funded  by 
each  telephone  company  that  files  its 
own  Carrier  Common  Line  tariff  and 
does  not  receive  transitional  support. 
The  percentage  of  the  total  annual  Long 
Term  Support  requirement  paid  by  each 
of  these  companies  shall  equal  the 
number  of  its  common  lines  divided  by 
the  total  number  of  common  lines  of  all 
telephone  companies  paying  Long  Term 
Support.  The  association  shall  inform 
each  telephone  company  about  its 
mandatory  Long  Term  Support 
obligation  within  a  reasonable  time 
prior  to  the  filing  of  each  telephone 
company's  annual  Common  Line  tariff 
revisions  or  other  similar  filing  ordered 
by  the  Commission.  Such  amounts  shall 
represent  a  negative  net  balance  due  to 
the  association  that  it  shall  bill,  collect, 
and  distribute  pursuant  to  §  69.603(0. 

(b)  Transitional  Support.  (1) 
Telephone  Companies  categorized  as 
Level  I  and  Level  II  Receivers  that  file 
their  own  Common  Line  tariffs  effective 
April  1. 1989  shall  receive  Transitional 
Support  for  a  four  year  period 
commencing  April  1. 1989.  Level  II 
Receivers  that  file  their  own  Common 
Line  tariffs  effective  January  1, 1990 
shall  receive  Transitional  Support  for  a 


four  year  period  commencing  January  1, 
1990.  Transitional  Support  for  each  of 
these  telephone  companies  shall  be 
computed  on  the  basis  of  its  net 
revenues  less  revenue  requirement 
amounts  for  1988  (adjusted  for  the 
additional  revenues  resulting  from  an 
increase  in  End  User  Common  line 
charges  to  $3.50)  Transitional  Support 
for  these  telephone  companies  during 
the  transition  period  shall  be  as  follows: 

Year  1 — 80%  of  the  adjusted  1988  frozen 

amount 
Year2—%a%  of  the  adjusted  1988  frozen 

amount 
year  3— 40%  of  the  adjusted  1988  frozen 

amount 
Year  4—20%  of  the  adjusted  1988  frozen 

amount 

(2)  For  the  period  from  April  1, 1989 
through  December  31,  1993,  the 
Transitional  Support  Fund  shall  be 
funded  by  all  telephone  companies  or 
groups  of  affiliated  telephone  companies 
that  are  not  association  Common  Line 
tariff  participants  and  do  not  qualify 
under  §  69.612(b)(1)  for  Transitional 
Support  payments.  The  percentage  of 
the  total  annual  Transitional  Support 
requirement  paid  by  each  telephone 
company  or  group  of  affiliated  telephone 
companies  meeting  this  definition  that  is 
not  a  Level  I  or  Level  II  Contributor  shall 
equal  the  number  of  its  common  lines 
divided  by  the  total  number  of  common 
lines  of  all  companies  paying 
Transitional  Support.  "The  percentage  of 
the  remaining  Transitional  Support 
requirement  shall  be  allocated  among 
Level  I  and  Level  II  Contributors  based 
upon  the  amount  of  each  Level  I  and 
Level  II  Contributor's  1988  contributions 
to  the  association  Common  Line  Pool  in 
relation  to  the  total  amount  of  1988 
Common  Line  pool  contributions  of  all 
other  Level  I  and  Level  II  Contributors. 
The  Association  shall  inform  each  Level 
I  and  Level  II  Contributor  about  its 
mandatory  Transitional  Support 
payment  within  a  reasonable  time  prior 
to  the  filing  of  each  telephone 
company's  annual  Common  Line  tariff 
revisions  or  other  similar  filing  ordered 
by  the  Commission.  Such  amounts  shall 
represent  a  negative  net  balance  due  the 
association  from  Level  I  and  Level  II 
Contributors  that  the  association  shall 
bill,  collect,  and  distribute  pursuant  to 
§  69.603(fJ.  I 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 

Administration 

50  CFR  Parts  604  and  658 

(Docket  No.  6058S-70901 

Shrimp  Fishery  of  the  Gulf  of  Mexico 

AGENCv:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 

action:  Final  rule;  notice  of  OMB 

control  number. 

SUMMARY:  This  rule  makes  effective  a 
section  in  the  final  rule  amending  the 
regulations  for  the  Fishery  Management 
Plan  for  the  Shrimp  Fishery  of  the  Gulf 
of  Mexico  (FMP)  which  modifies  for 
1987  the  area  off  Texas  closed  to 
trawling.  The  Office  of  Management  and 
Bud{jet  (OMB)  has  approved  the 


information  collection  requirements 
(ICR)nf§  658.5(c). 

EFFECTIVE  DATE:  Section  658.5(c)  is 
effective  Mav  20  Tur 
FOR  FURTHER  INFORMATION  CONTACr. 
W.  Perry  Allen,  813-893-3722. 

SUPPLEMENTARY  INFORMATION:  On  May 

21,  limr  [5^  IK  lUNTJ.  .\UA.\ 
published  a  final  rule  amending  the 
regulations  for  the  FMP,  effective  May 
21. 1987.  except  that  §  658.25(a)  is 
suspended,  and  §  658.25(c)  is  effective 
from  May  15, 1987.  through  August  14. 
1987.  On  May  20, 1987.  OMB  approved 
the  ICR  of  §  658.5(c).  the  reporting 
requirements  for  the  Texas  closure.  This 
notice  informs  the  public  of  the  approval 
under  OMB  control  number  0648-0176. 

Dated:  |une  2.  1987. 
lames  E.  Douglas,  Jr., 

Deputy  Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Service. 

NOAA  amends  50  CFR  Part  604  as  set 
forth  below: 


PART  604— i  AMENDED] 

1.  The  authority  citation  for  Part  604 
continues  to  read  as  follows: 

Authority:  Paperwork  Reduction  Act  of 
1980,  44  U.S.C  3501-3520  (1982). 

2.  The  table  in  §  604.1  is  amended  by 
adding  §  658.5(c)  to  read  as  follows; 

§604.1     OMB  control  numbers  assigned 
under  the  Paperwork  Reduction  Act 


Current 

OMB 

_        ,  control 

50  cm  Pan  (X  leclion  «»ri«ce  the  mtocmatioi  f^^  „, 

nomtoeft 
begm 
0648-1 


cotfection  fequ*e<nenl  a  Kxaled 


|6se.S(c)..- 


-0176 
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This  section  ot  the  FEDERAL   REGISTER 

contains   notices  to   tt^  put)tic   of   the 
proposed   issuance   o)   rules   and 
regulatjons.   The  purpose  of   these  notices 
is   to  give   interested   persons   an 
opportunity   to   participate   in   the  rule 
making  pfiof  to  the  adoption  of  tt>e  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Food  and  Nutrition  Service 
7  CFR  Part  251 

Temporary  Emergency  Food 

Assistance  Program  (TEFAP); 
Distribution  Provisions 

agency:  Food  and  Nutrition  Service. 
USDA. 

action:  Proposed  nde. 

SUMMARY:  This  proposed  rule  would 
amend  the  regulations  governing  the 
Temporary  Emergency  Food  Assistance 
Program  (7  CFR  Part  251).  This 
amendment  wruild  prohibit  the 
distribution  of  any  matennls  not  directly 
related  to  partu  ipation  in  or  eligibility 
for  TEFAP  or  other  government 
assistance  programs  or  services.  The 
intent  of  the  proposed  rule  is  to  assure 
that  TEFAP  participants  are  not 
subjected  to  pressure,  or  the  appearance 
of  pressure,  to  support  various  political, 
social  or  religious  points  of  view  in 
connection  with  the  receipt  of  TEFAP 
commodities. 

DATE:  To  be  assured  of  consideration, 
comments  should  be  received  on  or 
before  .August  7, 1987. 

ADDRESS:  Comments  should  be  sent  to: 
Susan  Proden.  Chief.  Program 
Administration  Branch.  Food 
Distribution  Division,  Food  and 
Nutrition  Service.  Park  Office  Center- 
Room  502,  Alexandria.  Virginia  22302. 
Telephone  (703)  756-3660. 

Comments  in  response  to  these 
proposed  rules  may  be  inspected  at  the 
address  above  during  normal  business 
hours  (8:30  a.m.  to  5:00  p.m..  Monday 
throiieh  Fridriy) 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Proden.  Chief.  Program 
AdmJnistrHlion  Branch  ("03)  756-3660. 
SUPPLEMENTARY  INFORMATION:  Any  new 
information  collection  and 
recordkeeping  requirements  contained 
in  this  rule  are  subject  to  approval  by 
the  Office  of  ManHgement  and  Budget 
before  becoming  effective,  in 


accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
through  3520). 

Classificatioa 

This  action  has  been  reviewed  under 
Executive  Order  12291  and  has  not  been 
classified  major  because  it  does  not 
meet  any  of  the  three  criteria  identified 
under  the  Executive  Order.  Compliance 
with  the  provisions  in  this  rule  will  not 
have  an  annual  effect  on  the  economy  of 
more  than  $100  million  or  more,  nor  will 
it  cause  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries.  Federal,  State  or  local 
government  agencies,  or  geographic 
regions.  This  action  will  not  have 
significant  adverse  effects  on 
competition,  employment,  investment 
productivity,  or  innovation,  or  on  the 
ability  of  United  States  based 
enterprises  to  compete  with  foreign 
based  enterprises  in  domestic  or  export 
markets. 

This  action  has  been  reviewed  with 
regard  to  the  Regulatory  Flexibility  Act 
(5  U.S.C.  801  through  612).  S.  Anna 
Kondratas,  Acting  Admmistrator  of  the 
Food  and  Nutrition  Service  (FNS).  has 
certified  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  program  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under 
10.568  and  is  subject  to  the  provisions  of 
Executive  Order  12372  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (7  CFR  Part 
3015.  Subpart  V  and  the  final  rule 
related  notice  published  at  49  FR  22675. 
May  31. 1984;  50  FR  14088,  April  10, 
1985). 

Background 

Since  the  beginning  of  the  distribution 
of  surplus  commodities  to  households  in 
December  1981.  the  Department  has 
learned  that  local  agencies  (emergency 
feeding  organizations  (EFO)  or  the 
distribution  sites  under  the  EFO)  that 
distribute  TEFAP  commodities  have 
occasionally  used  the  distribution  for 
purposes  beyond  simply  giving  food  to 
those  in  need.  For  example,  there  have 
been  instances  in  which  political 
literature  has  been  handed  out  with  the 
commodities  giving  the  appearance  that 
the  candidate  sponsored  the 
distribution.  Despite  the  specific 
prohibition  against  such  activities  found 
in  §  251.10(0.  the  Department  has 
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become  aware  that  some  local  agencies 
have  continued  to  distribute  various 
types  of  fliers,  pamphlets,  religious 
messages  and  other  literature  thai  have 
no  relationship  to  the  distribution  of 
commodities  or  the  availability  of  other 
programs  targeted  to  the  needy. 

The  Depaiiment  is  concerned  about 
this  practice  and  does  not  wish 
participants  to  assume  that  they  must 
accept  the  literature  or  other 
information  being  distributed  in  order  to 
receive  commodities.  Although  receipt 
of  the  information  may  be  voluntary, 
participants  may  believe  that  their 
eligibility  for  TEFAP  will  somehow  be 
affected  if  they  object  to  taking  the 
information.  In  addition,  the  Department 
does  not  wish  to  convey  any  implied 
endorsement  of  the  information  being 
distributed. 

The  Department  believes  that 
participants  should  be  able  to  receive 
commodities  without  also  receiving 
unsolicited  literature.  Therefore,  we  are 
proposing  to  expand  the  prohibitions  in 
the  TEFAP  regulations  to  encompass 
any  literature  not  directly  related  to 
participation  in  or  eligibility  for  TEFAP 
or  other  government  programs  for  which 
TEFAP  participants  may  be  eligible.  The 
proposed  regulations  would  prohibit 
distribution  of  materials  about  such 
things  as  State  referenda  or 
constitutional  amendments,  political 
candidates,  political  or  social  causes  or 
religious  doctrines. 

The  Department  in  the  past  has  not 
taken  an  active  enforcement  role  in  this 
area.  Previously,  whenever  a  violation 
has  been  brought  to  our  attention,  we 
have  asked  the  State  agency  in  charge  of 
TEFAP  distributions  to  have  the 
violation  stopped  immediately. 
Recently,  the  Department  has  also  asked 
that  State  agencies  consider  terminating 
agreements  with  local  agencies  that 
distribute  unsolicited  literature.  Despite 
this  new  emphasis,  the  Department  is 
still  receiving  reports  that  some  local 
agencies  are  giving  out  commodities  and 
unrelated  literature  simultaneously.  To 
prevent  this  continued  abuse,  the 
Department  is  proposing  that  local 
agencies  which  violate  this  policy  be 
terminated  from  further  TEFAP 
distribution  unless  the  State  agency  can 
find  no  other  organization  in  the  area  to 
distribute  the  commodities.  If  a  violating 
organization  is  the  only  one  in  an  area 
that  could  administer  the  program,  the 
State  agency  would  be  required  to 
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monitor  distribution  to  ensure  thai  no 
further  abuses  occur. 

Since  there  are  several  ways  to 
impose  sanctions  on  violators,  the 
Department  is  particularly  interested  in 
public  comments  in  this  area  and 
welcomes  detailed  analysis  and 
suggestions  for  how  to  structure  the  final 
rules. 

List  of  Subjects  in  7  CFR  Part  231 

Aged,  Agricultural  commodities. 
Business  and  industry.  Food  Assistance 
programs,  Food  donations.  Grant 
programs-social  programs,  Indians, 
infants  and  children.  Price  support 
programs.  Reporting  and  recordkeeping 
requirements.  School  breakfast  and 
lunch  programs.  Surplus  agricultural 
commodities. 

Accordingly,  7  CFR  Part  251  is 
proposed  to  be  amended  as  follows: 

PART  251— TEMPORARY  EMERGENCY 
FOOD  ASSISTANCE  PROGRAM 

1.  The  authority  citation  for  Part  251 
continues  to  read  as  follows: 

Authority:  Pub.  L  98-8.  as  amended;  7 
I'.S.C.  612c  note. 

2.  Section  251.10(f)  is  revised  as 
follows: 

§251.10    Miscellaneous  provisions. 

•  t  •  *  • 

(f)  Prohibition  against  distribution  of 
unsolicited  materials.  (1)  Emergency 
feeding  organizations  and  distribution 
sites  shall  not  distribute  or  permit 
distribution  of  any  materials  to  TEFAP 
participants  which  are  unrelated  to  the 
eligibility  for  or  participation  in  TEFAP 
or  other  government  programs  or 
services  while  conducting  distribution  of 
TEFAP  foods.  This  prohibition  includes 
printed  information  on  bags,  boxes  or 
other  containers  in  which  commodities 
are  distributed.  Materials  which  may  not 
be  distributed  during  TEFAP 
distributions  include,  but  are  not  limited 
to.  materials  about  State  referenda  or 
constitutional  amendments,  political 
candidates,  political  or  social  causes,  or 
religious  doctrines.  Materials  which  may 
be  distributed  include  recipes, 
information  about  commodities,  dates  of 
future  distributions,  hours  of  operations, 
or  other  programs  or  services  for  the 
needy  and  similar  information. 

(2)  Termination  for  violation.  Except 
as  provided  in  paragraph  (0(31  of  this 
section.  State  agencies  shall 
immediately  terminate  from  further 
participation  in  TEFAP  operations  any 
emergency  feeding  organization  or 
distribution  site  that  distributes 
materials  prohibited  from  being 
distributed  under  paragraph  (f)(1)  of  this 
section. 


(3)  Termination  excfption.  The  State 
agency  may  withhold  termination  of  an 
emegency  feeding  organization's  or 
distribution  site's  TEFAP  participation  if 
the  State  agency  cannot  find  another 
emergency  feeding  organization  or 
distribution  site  to  operate  the 
distribution  in  the  area  served  by  the 
violating  organization.  In  such 
circumstances,  the  State  agency  shall 
monitor  the  distribution  of  commodities 
by  the  violating  organization  to  assure 
that  no  further  violations  occur. 

Dated:  June  3,  1987. 
S.  Anna  Kondralas. 
Acting  Administrator. 
|FR  Doc.  87-13009  Filed  6-5-87:  8:45  amj 
BILUMG  CODE  3410-30-M 


Agricultural  Marketing  Service 

7  CFR  Parts  907  and  908 

I  Docket  Nos.  AO-245-A9  &  AO-250-A7I 

Navel  Oranges  Grown  in  Arizona  and 
Designated  Part  of  California;  Valencia 
Oranges  Grown  in  Arizona  and 
Designated  Part  of  California; 
Recommended  Decision  on  Proposed 
Amendment  of  Marketing  Orders  907 
and  908 

agency:  Agricultural  Marketing  Service, 

USDA. 

ACTtOM:  Proposed  rule. 

summary:  This  Recommended  Decision 
invites  exceptions  on  proposed  further 
amendment  of  Marketing  Order  Nos.  907 
(7  CFR  Part  907)  and  908  (7  CFR  Part 
908).  The  amendment  proposals  would 
change  the  provisions  of  the  marketing 
orders  concerning  the  structure  of  the 
Navel  Orange  Administrative 
Committee  and  the  Valencia  Orange 
Administrative  Committee.  These 
committees  are  established  under  the 
respective  marketing  orders  for  the 
purpose  of  administering  the  programs. 
The  amendment  proposals  concern 
committee  size  and  composition, 
eligibility  to  serve,  eligibility  to 
nominate,  the  number  of  concurring 
votes  required  to  carry  committee 
motions,  limitation  of  tenure  for 
members  of  the  Valencia  Orange 
Administrative  Committee,  and 
conforming  changes. 
date:  Written  exceptions  tathis 
recommended  decision  filed  by 
interested  persons  must  be  received  by 
[uly  8.  1987.  ^ 

ADDRESS:  Interested  persons  may  file 
written  exceptions  to  this  decision  with 
the  Hearing  Clerk,  U.S.  Department  of 
Agriculture,  Room  1079,  South  Building, 
Washington,  DC  20250.  Four  copies  of 


all  written  exceptions  should  be 
submitted,  and  they  will  be  made 
available  for  public  inspection  during 
regular  business  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  M.  Scanlon,  Acting  Chief, 
Marketing  Order  Administration  Branch, 
Fruit  and  Vegetable  Division,  AMS. 
USDA.  Room  2523  South  Building. 
Washington.  DC  20250.  telephone  202- 
447-5697. 
SUPPLEMENTARY  INFORMATION:  Prior 

document  in  this  proceeding:  Notice  of 
Hearing  issued  |une  4, 1986.  and 
published  in  the  June  6, 1986,  issue  of  the 
Federal  Register  [51  FR  20664). 

This  administrative  action  is  governed 
by  the  provisions  of  sections  556  and  557 
of  title  5  of  the  United  Slates  Code  and 
therefore  is  excluded  from  the 
requirements  of  Executive  Order  12291. 

Preliminary  Statement 

Notice  is  hereby  given  of  the  filing 
with  the  Hearing  Clerk  of  this 
Recommended  Decision  with  respect  to 
proposed  further  amendment  of 
Marketing  Order  No.  907  (7  CTO  Part 

907)  regulating  the  handling  of  navel 
oranges  grown  in  Arizona  and 
designated  part  of  California  and 
Marketing  Order  No.  908  (7  CFR  Part 

908)  regulating  the  handling  of  Valencia 
oranges  grown  in  Arizona  and 
designated  part  of  California, 
hereinafter  referred  to  collectively  as 
the  "orders." 

This  notice  of  filing  of  the 
Recommended  Decision  and  of 
opportunity  to  file  exceptions  thereto  is 
issued  pursuant  to  the  provisions  of  the 
Agricultural  Marketing  Agreement  Act 
of  1937.  as  amended  (7  U.S.C.  601  et 
seq.),  hereinafter  referred  to  as  the 
"Act,"  and  the  applicable  rules  of 
practice  and  procedure  governing 
proceedings  to  formulate  marketing 
agreements  and  marketing  orders  (7  CFR 
Part  900). 

Tliis  proposed  amendment  of  the 
orders  was  formulated  on  the  record  of 
a  public  hearing  held  on  June  10-12, 
1986,  at  Visalia.  California.  Notice  of 
this  hearing  was  published  June  6. 1986, 
in  the  Federal  Register  (51  FR  20664). 
The  Notice  of  Hearing  contained 
amendment  proposals  submitted  by 
Sequoia  Orange  Company,  R.E.  Herrick 
of  Belridge  Farms  and  Packing 
Company,  and  the  Navel  and  Valencia 
Orange  Administrative  Committees 
established  under  the  orders,  hereinafter 
referred  to  collectively  as  the 
"committees." 

Small  Business  Consideration 

The  Administrator  of  the  Agricultural 
Marketing  Service  has  determined  that 
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this  action  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  as  defined  by 
the  Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.).  As  stated  in  the 
Notice  of  Hearing,  interested  persons 
were  invited  to  present  evidence  at  the 
hearing  on  the  probable  regulatory  and 
informational  impact  of  the  amendment 
proposals  on  small  businesses. 

It  is  estimated  that  approximately  125 
handlers  of  California-Arizona  navel 
oranges  are  regulated  under  Marketing 
Order  No.  907  and  approximately  115 
handlers  of  California-Arizona  Valencia 
oranges  are  regulated  under  Marketing 
Order  No.  908.  Given  an  appropriate 
definition  of  a  small  business  concern 
(i.e.,  for  purposes  of  review  pursuant  to 
the  RFA.  an  agricultural  service  firm 
with  average  annual  receipts  not 
exceeding  $3,500,000),  almost  all  of  the 
handlers  of  navel  and  Valencia  oranges 
would  fall  within  that  definition.  Thus, 
few  handlers,  if  any.  can  be  considered 
large  or  predominant  in  a  relative  or 
absolute  sense. 

The  Recommended  Decision  contains 
several  proposals  which  could  give  more 
orange  industry  organizations 
representation  on  the  committees.  It  is 
proposed  to  increase  the  size  of  the 
committees  from  11  to  13  members  and 
to  limit  to  six  the  number  of  members 
which  a  central  marketing  organization, 
handler,  or  group  of  handlers  may 
nominate  to  serve  on  each  of  the 
committees.  It  is  proposed  to  limit  the 
number  of  consecutive  terms  of  office 
which  members  of  the  Valencia  Orange 
Administrative  Committee  may  serve  to 
three  two-year  terms.  (Tenure  is  already 
limited  to  three  two-year  terms  for 
members  of  the  Navel  Orange 
Administrative  Committee.)  Also,  it  is 
proposed  to  allow  individual  handlers  or 
groups  of  handlers  (other  than  the 
largest  central  marketing  organization  in 
each  industry)  to  form  their  own 
associations  for  the  purpose  of 
nominating  committee  members.  Under 
the  current  orders,  nominations  are 
made  by  three  fixed  groups:  The 
cooperative  marketing  organization 
which  handles  more  than  50  percent  of 
total  volume;  all  other  cooperative 
marketing  organizations:  and.  all 
growers  not  affiliated  with  the  first  two 
groups.  Within  the  "other  cooperative" 
group,  the  cooperative  which  handles 
the  largest  volume  usually  nominates  all 
the  member  positions  apportioned  to 
that  group.  The  proposed  change  would 
allow  any  handler  to  combine  with  any 
other  handler  or  handlers  based  on 
mutual  agreement  for  the  purpose  of 
forming  nominating  groups.  This  would 
give  handlers  flexibility  to  maximize 
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their  opportunities  for  representation  on 
the  committees. 

To  the  extent  that  these  proposals 
give  industry  organizations  increased 
representation  in  the  nominating  process 
and  on  the  committees,  these 
organizations  could  incur  some  costs. 
Such  costs  would  include  additional 
time  that  might  be  spent  by  the  handler 
groups  and  growers  in  nominating 
members  to  the  committees  and  by  new 
committee  members  in  completing 
qualification  statements  and  acceptance 
letters  as  required  by  the  U.S. 
Department  of  Agriculture.  Another  cost 
would  be  the  time  required  to  attend 
committee  meetings  and  to  conduct 
other  committee  business  to  the  extent 
that  these  costs  might  not  be  fully 
reimbursable  by  the  committees. 
However,  these  costs  are  not  expected 
to  be  significant. 

Material  Issue 

The  material  issue  of  record  is  as 
follows: 

Amend  the  orders  to  change 
provisions  of  the  orders  concerning  the 
structure  of  the  Navel  Orange 
Administrative  Committee  and  the 
Valencia  Orange  Administrative 
Committee.  The  amendment  proposals 
concern  committee  size  and 
composition,  eligibility  to  serve, 
eligibility  to  nominate,  the  number  of 
concurring  votes  required  to  carry 
motions,  limitation  of  tenure  for 
members  of  the  Valencia  Orange 
Administrative  Committee,  and 
conforming  changes. 

Findings  and  Conclusions 

Committee  Size 

Sections  907.20  and  908.20  should  be 
amended  to  provide  that  committee  size 
be  increased  from  11  to  13  members  and 
that  employees  of  growers  could  serve 
on  the  committees  as  grower  members. 
Twelve  of  the  members  would  be 
growers,  employees  of  growers, 
handlers,  employees  of  handlers,  or 
employees  of  central  marketing 
organizations.  Each  of  these  members 
would  have  two  alternates.  There  would 
also  be  one  non-industry  member  with 
one  alternate.  Presently,  there  are  six 
members  who  are  growers,  four 
members  who  are  handlers,  employees 
of  handlers,  or  employees  of  central 
marketing  organizations,  and  one  non- 
industry  member.  The  grower  and 
handler  members  have  two  alternates, 
and  the  non-industry  member  has  one 
alternate. 

Enlarging  the  committees  would 
increase  the  opportunity  for 
representatives  of  more  industry 
organizations  to  serve  on  the 


committees  as  well  as  expand  the 
information  base  available  to  committee 
members  and  staff.  These  factors  would 
improve  the  decisionmaking  process  of 
the  committees.  A  number  of  other 
marketing  order  committees,  namely  the 
Lemon  Administrative  Committee,  the 
Florida  Citrus  Administrative 
Committee,  and  the  Texas  Valley  Citrus 
Committee,  have  13^ or  more  members. 
Thirteen-member  committees  would 
better  reflect  the  diversity  of  the 
industry  and  yet  provide  a  workable 
forum  for  the  expression  of  views. 
Hearing  testimony  indicates  that  larger 
committees  would  also  help  ensure  that 
a  variety  of  viewpoints  are  adequately 
and  accurately  communicated  to 
Department  officials  both  in  the  field 
offices  and  in  Washington,  DC.  There 
are  several  thousand  orange  growers 
and  115  to  125  orange  handlers,  each 
with  its  own  perception  of  the  market, 
its  unique  sources  of  data,  differing 
marketing  needs,  and  diverse  objectives. 
Adding  two  additional  members  would 
further  increase  the  viewpoints  and 
have  the  very  desirable  goal  of  affording 
more  marketing  entities  in  the  industry 
with  some  formal  voice  in  industry 
decisionmaking. 

The  only  objections  in  the  hearing 
record  on  increasing  the  size  of  the 
committees  were  (1)  the  additional  cost 
and  (2)  that  increasing  the  size  of  the 
committees  would  serve  no  positive 
purpose.  The  cost  of  adding  two 
additional  members  and  their  respective 
alternates  is  quite  insignificant  when 
compared  to  the  overall  budgets  of  the 
two  committees  and  when  compared  to 
the  benefits  that  would  be  derived.  The 
preponderance  of  testimony  indicates 
that  there  would  be  significant  benefits 
derived  from  adding  members  to  the 
committees,  and  that  some  smaller 
industries  have  larger  committees.  Thus, 
increased  representation  appears  to  be 
highly  desirable. 

The  number  of  grower  members  and 
the  number  of  handler  members  would 
no  longer  be  specified  in  §§  907.20  and 
908.20.  The  number  of  grower  and 
handler  members  would  be  apportioned 
as  provided  under  the  recommended 
provisions  for  §§  907.22  and  908.22. 
Under  these  provisions,  the  first  position 
nominated  by  a  nominating  group  would 
be  a  grower  position:  the  second 
position  nominated  by  a  nominating 
group  would  be  a  handler  position:  the 
third  position  nominated  by  a 
nominating  group  would  be  a  grower 
position;  and  so  forth.  Such  an 
apportionment  would  provide  that  at 
least  half  of  the  members  are  grower 
members. 
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To  provide  that  a  member,  altenwte. 
or  additional  alternate  truly  represents 
the  group  that  nominated  such 
individual,  each  member,  alternate,  and 
additional  alternate  would  become 
ineligible  to  serve  in  the  event  that  such 
individual  is  no  longer  afTiliated  with 
the  group  that  nominated  such 
individual. 

There  was  one  proposal  to  require 
that  13-member  committees  be 
composed  of  nine  grower  members, 
three  handler  members,  and  one  non- 
industry  member.  This  proposal  would 
give  growers  a  "super  majority"  on  the 
committee  because  growers  are  the 
intended  beneficiaries  of  marketing 
orders  and  because  handlers  may  have 
interests  which  are  adverse  to  those  of 
growers.  However,  the  recommended 
method  of  apportioning  grower  and 
handler  member  positions  is  designed  to 
provide  a  reasonable  balance  between 
grower  and  handler  members. 

Regarding  the  provision  that 
employees  of  growers  may  serve  on  the 
committees  as  grower  members,  hearing 
testimony  indicates  that  approximately 
half  of  the  navel  and  Valencia  orange 
acreage  in  the  production  areas  belongs 
to  absentee  owners.  These  individuals 
often  live  too  far  away  to  participate  in 
committee  deliberations  and  are  not 
close  enough  to  their  businesses  to  have 
intimate  knowledge  of  daily  or  weekly 
marketing  and  production  situations. 
There  was  also  testimony  that  some 
absentee  growers  deed  a  few  acres  to 
their  employees  so  that  the  employees 
will  be  eligible  to  serve  on  the 
committees.  The  employees  who  are  on- 
site  would  be  good  spokespersons  for 
the  interests  of  the  growers  and  would 
be  knowledgeable  of  the  weekly 
marketing  needs  of  their  organizations. 
Permitting  en\ployees  of  growers  to 
serve  on  the  committees  as  grower 
members  would  allow  more  grower 
interests  to  be  communicated  in 
committee  decisionmaking  and  prevent 
the  necessity  of  deeding  land  to  such 
employees  in  order  that  the  growers  be 
represented.  The  spectrum  of  thought 
available  for  committee  decisionmaking 
would  be  greatly  increased  by 
broadening  the  base  of  grower 
representatives  available  to  serve  on  the 
committees. 

Another  proposal  to  change  §§  907.20 
and  908.20  involved  the  so-called  non- 
industry  member  and  alternate.  It  was 
proposed  that  the  non-industry  member 
be  redesignated  as  the  "public"  member 
and  that  the  Secretary  consider 
suggestions  for  non-industry 
representatives  from  the  industry  at 
large  and  from  the  general  public  as  well 
as  from  the  committees.  The  proposal 


further  stated  that  non-industry 
representatives  should  not  have  had  at 
any  time  any  direct  or  indirect  economic 
interest  in  the  industry  and  that  non- 
industry  representatives  have 
"consumer  credentials."  The  current 
selection  process  allows  (but  does  not 
require)  the  Secretary  to  consider 
individuals  other  than  those  nommated 
by  the  committees.  Also,  it  would  be 
difficult  to  implement  the  other 
requirements  in  the  proposal.  Therefore, 
no  change  in  the  qualification  or 
selection  criteria  for  non-industry 
members  is  included  in  this  decision. 

To  maintain  viable  committees  during 
the  period  between  when  the 
amendments  become  effective  and  when 
newly  structured  committees  are 
selected  by  the  Secretary,  members 
currently  serving  on  the  committees 
would  be  authorized  to  serve  until  new 
members  could  be  nominated  by  the 
industry  and  selected  by  the  Secretary 
under  the  new  committee  structure. 

There  is  precedent  for  permitting 
holdover  members  to  serve  during  the 
period  between  when  an  order  is 
amended  and  when  a  new  committee 
can  be  selected.  A  similar  approach  was 
taken  when  the  administrative 
committee  under  the  filbert/hazelnut 
marketing  order  (7  CFR  Part  982)  was 
enlarged  and  membership  criteria 
changed  effective  August  19. 1986  (51  VR 
29545). 

Interim  Procedures 

In  order  to  facilitate  the  restructuring 
of  the  Navel  and  Valencia  Orange 
Administrative  Committees  as  described 
in  this  decision,  the  Department  plana  to 
implement  interim  procedures  by  which 
the  initial  nominations  would  be  made. 
The  Department  invites  comments  on 
and/or  proposals  for  interim  procedures 
which  will  be  reviewed  prior  to  the 
issuance  of  any  interim  procedures. 

At  such  time  as  the  marketing  orders 
would  be  amended,  the  committees 
would  recommend  to  the  Secretary  rules 
and  regulations  to  implement  the 
provisions  of  the  recommended 
amendments. 

Tenure 

Section  907.21  would  be  amended  to 
delete  the  last  sentence  which  reads  as 
follows;  "Members  of  the  committee 
who  have  served  three  consecutive  two- 
year  terms  as  of  October  1. 1984.  are  not 
eligible  to  serve  on  the  committee  as  a 
member,  alternate  member,  or 
additional  alternate  member  until 
October  1, 1986."  This  sentence  was  part 
of  the  January  1985  amendment  of  the 
order,  and  it  was  necessary  at  the  time 
to  specify  how  the  tenure  limitation  of 
three  terms  would  be  implemented. 


However,  this  sentence  no  longer  ser\cs 
any  constructive  purpose  since  the 
effective  date  has  now  passed,  and  the 
tenure  limitation  has  been  fully 
implemented. 

Section  908.21  is  proposed  to  be 
amended  to  include  a  provision  for 
limiting  the  tenure  of  Valencia  Orange 
Administrative  Committee  members, 
including  the  non-industry  member,  to 
three  terms.  Current  provisions  of  the 
order  do  not  limit  the  number  of  two- 
year  terms  that  members  may  serve. 
However,  to  promote  increased  industry 
participation  and  involvement  in  the 
administration  of  the  Valencia  orange 
marketing  order,  it  is  concluded  that  a 
limitation  on  the  maximum  number  of 
consecutive  terms  of  office  is 
appropriate. 

It  would  serve  no  useful  purpose  to 
limit  the  tenure  for  alternates  or 
additional  alternates  because  alternates 
serve  only  during  the  absence  of  a 
member  or  in  the  event  of  a  member's 
death,  removal,  resignation,  or 
disqualification.  However,  under  this 
provision,  grower  members  would  be 
precluded  from  serving  as  handler 
members,  and  vice  versa:  to  extend  their 
eligibility  to  serve. 

A  similar  tenure  limitation  proposal 
did  not  receive  the  requisite  support  of 
Valencia  orange  growers  in  the 
referendum  conducted  in  Aiijjusf  1984. 
However,  tenure  limitation  was  favored 
by  navel  orange  growers  and  was 
implemented  in  January  1985  for  Navel 
Orange  Administrative  Committee 
members.  The  preponderance  of  hearing 
testimony  indicates  that  growers  should 
have  the  opportunity  to  reevaluate  their 
position  on  this  issue  since  the  1984 
referendum  and  that  regular  turnover  of 
members  on  the  committee  would 
provide  for  a  beneficial  input  of  new 
ideas  and  perspectives.  Testimony  also 
supports  making  the  limitation 
retroactive  to  February  1. 1984.  so  that 
individuals  having  served  three 
consecutive  terms  as  of  January  31. 1990. 
would  not  be  eligible  to  serve  as  a 
member,  alternate,  or  additional 
alternate  until  the  term  of  office  which 
begins  on  February  1. 1992.  This  would 
be  consistent  with  the  Department's 
"Guidelines  for  Fruit,  Vegetable,  and 
Specialty  Crop  Marketing  Orders  " 
(January  25, 1982)  on  this  issue.  The 
guidelines  state  that  establishing  a  limit 
on  tenure  would  "improve 
representation  (on  the  committees)  and 
allow  for  different  and  more 
contemporary  ideas.  In  this  view,  the 
Secretary  will  require  that  all  committee 
membership  be  limited  in  tenure." 

If  the  committees  are  restructured 
under  the  terms  of  this  Recommended 


Decision,  nominations  would  be 
conducted  (as  indicated  in  the  previous 
section  of  this  decision)  to  provide 
nominees  for  each  position  on  each 
committee.  During  the  nomination 
process,  eligibility  determination  would 
include,  in  part,  the  number  of  years,  if 
any,  each  nominee  had  served  on  the 
committee  for  which  such  nominee  is 
nominated,  i.e..  each  nominee's  tenure 
status. 

There  is  the  possibility  that  such 
nominations  could  be  conducted  in  the 
middle  of  the  current  terms.  The  current 
term  of  office  for  the  Navel  Orange 
Administrative  Committee  ends  on 
September  30, 1988.  Should  nominations 
pursuant  to  this  proposed  amendment 
be  made  and  members  selected  to  the 
Navel  Orange  Administrative 
Committee  prior  to  the  end  of  this  term, 
two  short  terms  of  office  would  be 
created.  It  does  not  seem  appropriate  to 
count  both  partial  terms  as  full  terms 
under  the  tenure  limitation  provision.  In 
addition,  it  would  not  be  desirable  to 
delay  nominations  pursuant  to  this 
proposed  amendment  until  late  1988 
when  the  next  regular  term  would  begin. 
Therefore,  the  partial  term  of  office 
which  exceeds  12  months  would  be 
considered  a  full  term  of  office  in 
applying  the  tenure  provision,  and  the 
partial  term  of  office  of  less  than  12 
months  would  not  be  considered  a  full 
term  in  applying  the  tenure  provision. 
This  would  ensure  that  an  individual 
serving  the  shorter  of  the  two  partial 
terms  would  not  be  penalized,  so  to 
speak,  by  losing  one  third  of  that 
member's  three-term  eligibility  simply 
because  the  committee  was 
restructured.  In  the  case  of  an  individual 
who  has  served  three  terms  on  the 
committee  and  must  "sit  out"  a  term, 
this  member  would  be  expected  to  "sit 
out"  for  the  longer  of  two  terms  to  regain 
eligibility  to  serve  as  a  member  on  the 
committee. 

The  current  term  of  office  for 
members  of  the  Valencia  Orange 
Administrative  Committee,  on  the  other 
hand,  expires  in  early  1988  (January  31). 
Therefore,  a  different  situation  exists.  It 
is  recommended  that  nominations  for 
the  initial  term  of  office  for  the  Valencia 
Orange  Administrative  Committee 
would  begin  on  February  1, 1988,  the 
beginning  of  the  next  regularly 
scheduled  term  of  office.  With  this 
approach,  there  would  be  no  problem  in 
applying  the  tenure  provision.  Both  the 
1986-88  term  under  the  current 
committee  structure  and  the  1988-90 
term  under  the  proposed  committee 
structure  would  be  full  terms. 
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Nomination  Procedures 

The  proposed  amendment  of  i§  907.22 
and  908.22  contains  the  mechanics  for 
nominating  members  to  fill  the  13 
positions  specified  in  §§  907.20  and 
908.20.  Sections  907.22  and  908.22 
describe  the  types  of  entities  eligible  to 
nominate  members  to  the  committees 
and  prescribes  formulas  for  deciding 
how  many  members  each  entity  may 
nominate  and  which  nominees  must  be 
growers  and  which  nominees  must  be 
handlers. 

Under  current  order  provisions 
(§§907.20  and  908.20).  there  are  six 
grower  members  and  their  alternates, 
four  handler  members  and  their 
alternates,  and  a  non-industry  member 
and  alternate  on  each  committee.  These 
members  are  nominated  pursuant  to 
§§  907.22  and  908.22  as  follows.  For  both 
the  navel  and  Valencia  orange 
committees,  the  cooperative  marketing 
organization,  or  the  growers  affiliated 
therewith,  which  handles  more  than  50 
percent  of  the  total  volume  of  oranges 
handled  in  fresh  domestic  channels, 
including  Canada,  is  entitled  to 
nominate  three  grower  members  and 
two  handler  members,  and  their 
respective  alternates  and  additional 
alternates  to  the  committee.  Until  the 
committees  were  reapportioned  in  1986. 
other  cooperative  marketing 
organizations  were  entitled,  collectively, 
to  nominate  one  grower  member,  one 
handler  member,  and  their  respective 
alternates.  Independent  growers  were 
entitled  to  nominate  two  grower 
members,  one  handler  member,  and 
their  respective  alternates.  Under  the 
navel  orange  program,  nomination  of 
independent  members  is  accomplished 
by  mail  balloting. 

Reapportionment  is  currently 
provided  for  in  §§  907.29(n)  and 
908.29(n).  Membership  of  both  the  navel 
and  the  Valencia  orange  committees 
was  reapportioned  to  more  accurately 
refiect  the  proportionate  share  of  navel 
and  Valencia  oranges,  respectively, 
handled  by  the  respective  types  of 
marketing  organizations  operating  under 
the  marketing  orders  (51  FR  9626,  March 
20, 1986,  for  the  Valencia  Orange 
Administrative  Committee  and  52  FR 
29183,  January  30, 1987,  for  the  Navel 
Orange  Administrative  Committee).  In 
both  reapportionments,  the  number  of 
members  representing  the  other 
cooperative  marketing  organizations 
was  increased  from  two  to  three,  and 
the  number  of  members  representing 
independents  was  decreased  from  three 
to  two.  However,  neither  marketing 
order  provides  for  reapportioning 
membership  on  the  committees  when 
the  largest  cooperative  marketing 


organization  no  longer  handles  more 
than  50  percent  of  the  total  volume  of 
oranges  handled  in  fresh  domestic 
channels,  including  Canada,  under  each 
program.  This  possibility  was  a 
principal  reason  for  the  hearing  on 
committee  structure. 

The  proposed  committee  structure 
negates  the  need  for  separate  provision 
in  the  marketing  orders  for 
reapportioning  seats  on  the  committees 
between  cooperatives  and 
independents,  between  growers  and 
handlers,  and  if  the  largest  cooperative 
marketing  organization  no  longer 
handles  in  excess  of  50  percent  of  the 
fruit  handled  under  each  marketing 
order.  The  proposed  nominating 
procedure,  in  effect,  provides  for 
reapportionment  on  a  continual  basis  in 
two-year  intervals.  In  other  words,  the 
nominations  for  members  for  each  two- 
year  term  of  office  will  reflect  the 
proportionate  share  of  each  marketing 
entity  as  of  the  previous  fiscal  (navel 
oranges]  or  marketing  (Valencia 
oranges)  year.  Committee  membership 
would  automatically  respond  to  changes 
in  the  navel  and  Valencia  orange 
industries.  As  the  industries  gradually 
change,  so  would  the  committees. 

Proposed  paragraph  (a)  of  §§  907.22 
and  908.22  specifies  three  main 
categories  of  nominating  entities  which 
would  supersede  paragraphs  (b),  (c),  and 
(d)  of  current  §  §  907.22  and  908.22.  The 
first  entity  would  be  the  central 
marketing  organization  or.  at  the  option 
of  that  organization,  the  growers 
affiliated  with  that  organization,  which 
disposed  of  the  largest  percentage  of  the 
total  volume  of  navel  and  Valencia 
oranges  disposed  of  by  all  handlers  in 
all  outlets  during  the  fiscal  (navel 
oranges)  or  marketing  (Valencia 
oranges)  year  prior  to  that  in  which  the 
nominations  are  made  {§§  907.22(a)(1) 
and  908.22(a)(1).  This  differs  from 
current  order  provisions  in  that  this 
nominating  entity  represents  the  central 
marketing  organization  with  the  largest 
percentage  of  total  dispositions  rather 
that  the  cooperative  marketing 
organization  which  handled  more  than 
50  percent  of  the  total  volume  of  oranges 
handled,  as  currently  provided  in 
§§  907.22(b]  and  908.22(b).  By  removing 
the  "in  excess  of  50  percent" 
requirement,  the  proposed  provision 
eliminates  the  present  problem  of  no 
mechanism  whereby  the  largest  central 
marketing  organization  may  nominate 
individuals  to  serve  on  the  committees  if 
it  happens  to  handle  less  than  50  percent 
of  the  total  volume.  The  number  of 
grower  and  handler  members  this  entity 
may  nominate  is  discussed  elsewhere  in 
this  decision. 
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The  second  major  change  found  in 
§§  907.22(aMl)  and  908.22(a)(1)  of  this 
proposal  is  that  the  volume  basis  for 
determining  nominating  rights  would  be 
the  total  volume  of  oranges  "disposed  of 
in  all  outlets"  rather  than  the  total 
volume  of  oranges  "handled  in  fresh 
domestic  channels,  including  Canada." 
Total  dispositions  to  all  outlets  would 
include  by-products,  animal  feed, 
charitable  donations,  and  exports  in 
addition  to  fresh  domestic  shipments. 
Direct  testimony  indicates  that  such  a 
change  would  be  in  line  with  the  tree 
crop  basis  which  is  used  for  determining 
prorate  bases  and  allotments.  Further, 
while  exported  fruit  and  fruit  that  is 
processed  into  juice  or  otherwise 
utilized  is  not  regulated  under  the 
marketing  orders,  the  market  for  such 
fruit  and  subsequent  disposition  of  such 
fruit  have  an  impact  upon  the  fresh 
domestic  market  and  committee 
deliberations  on  the  need  for  and  level 
of  regulation.  In  addition,  if  only  fresh 
domestic  shipments  are  used  in 
determining  nominating  rights,  the  rights 
of  an  individual  or  group  could  be 
voided  by  an  unusual  event,  such  as  a 
freeze,  which  could  affect  the  suitability 
of  fruit  for  the  fresh  market  but  not  for 
other  outlets. 

I'he  recommendation  for  using  total 
dispositions  as  a  basis  for  nominations 
and  apportionment  of  committee 
members  varies  slightly  in  terminology 
from  the  committee  proposals  which 
were  published  in  the  Notice  of 
I  (earings.  The  committee  proposals 
specified  the  total  volume  handled  by  all 
handlers  in  all  outlets.  However,  a 
committee  witness  testified  that  all  fruit 
which  is  run  through  a  packinghouse 
should  be  included.  This  indicates  that  a 
more  inclusive  definition  than  "volume 
handled"  was  intended  by  the 
rommittee  proposals  since  both 
marketing  orders  define  "handle"  to 
refer  only  to  fruit  placed  into  domestic 
I  hannels.  Therefore,  this  Recommended 
Decision  uses  jlhe  broader  term  of  total 
dispositions,  v^hich  more  accurately 
reflects  the  intent  of  the  committee 
proposals. 

Objections  raised  at  the  hearing  to 
using  the  total  volume  uf  oranges 
disposed  of  in  all  outlets  as  the  basis  for 
determining  nominating  rights  include 
the  fact  that  only  fresh  domestic 
shipments  are  regulated.  Since  only 
fi  esh  domestic  shipments  are  regulated 
,ind  since  assessments  for  the 
administration  of  the  orders  are 
collected  only  on  regulated  shipments, 
the  argument  presented  was  that  only 
individuals  who  are  regulated  and  who 
pay  assessments  should  be  eligible  to 
nominate  members  to  serve  on  the 


regulatory  bodies  established  under  the 
order.  Another  argument  presented  by  a 
witness  against  determining  nominating 
rights  on  the  basis  of  total  dispositions 
was  that  information  on  fruit  utilized  in 
outlets  other  than  the  fresh  domestic 
market  might  be  difficult  to  verify. 

It  is  the  Department's  position  that  the 
use  of  total  dispositions  in  all  outlets 
would  more  accurately  reflect  each 
entity's  proportion  of  the  industry  and 
impact  on  the  industry  in  general. 
Further,  this  provision  would  increase 
the  potential  for  each  committee  as  a 
whole  to  reflect  the  industries  as  a 
whole.  It  is  not  desirable  to  require  an 
individual  entity  to  have  paid  a 
specified  amount  of  assessments  in 
order  to  have  the  right  to  participate  in 
the  nomination  process  or  committee 
deliberations.  In  fact,  growers,  who  do 
not  pay  assessments,  are  currently 
entitled  to  membership  on4W' 
committee.  In  order  for  the  committees 
to  make  decisions  for  the  benefit  of  the 
industry  at  large,  it  is  necessary  for  the 
committees  to  have  at  their  disposal  in 
the  decisionmaking  process  the 
experience  and  knowledge  of  the 
industry  at  large.  Further,  the  orders 
currently  require,  under  {{  907.70  and 
908.70,  handlers  to  report  to  the 
committees  shipments  of  fruit  not 
subject  to  regulation.  Safeguards  are 
currently  in  effect  under  each  order  to 
verify  that  such  shipments  do  not  enter 
fresh  domestic  marketing  channels. 
Therefore,  the  committees  can  verify 
information  on  dispositions  to  non-fresh- 
domestic-market  outlets. 

One  proposal  recommended  that 
nominating  rights  be  determined  in 
direct  proportion  to  the  average  of  the 
volume  of  fresh  domestic  shipments  in 
each  district  during  the  two  preceding 
fiscal  years.  At  the  hearing,  one  witness 
stated  that  using  a  two-year  average 
would  compensate  for  the  great 
fluctuations  in  Valencia  orange 
production  that  can  occur  because 
Valencia  oranges  are  alternate  bearing, 
i.e.,  large  crops  alternate  with  small 
crops.  However,  all  Valencia  orange 
producers  are  similarly  affected  by  this 
characteristic  of  the  Valencia  orange 
variety,  and  it  is  not  likely  that  this 
aspect  of  the  nature  of  the  fruit  would 
have  a  significant  effect  upon  any 
industry  organization's  proportion  of 
fresh  domestic  shipments  or  total 
dispositions.  Therefore,  there  is  no 
apparent  advantage  to  using  a  two-year 
average  in  determining  nominating 
rights  or  allocating  positions  on  the 
committee.  In  fact,  there  may  be  a 
disadvantage  to  using  a  two-year 
average.  Averaging  two  years' 
dispositions  would  lessen  the  effects  of 


any  change  in  industry  composition. 
One  segment  of  the  industry  might  be 
declining  while  another  would  be 
increasing.  Such  averagmg  could  reduce 
the  effects  of  this  change  and  limit  the 
nominating  nghts  of  the  growmg 
industry  segment  while  protecting  the 
nominating  rights  of  the  declining 
segment. 

Further,  this  decision  provides  that 
nominating  rights  be  determined  on  the 
basis  of  each  nominating  entity's 
percentage  of  total  dispositions  during 
the  fiscal  or  marketing  year  prior  to  that 
in  which  nominations  are  made. 
Currently,  the  marketing  orders 
prescribe  that  this  calculation  be  made 
on  the  basis  of  the  current  fiscal  or 
marketing  year.  In  the  case  of  both  navel 
and  Valencia  oranges,  it  has  often  been 
necessary  to  use  the  information  on 
shipments  for  a  partial  year  in  order  to 
ensure  that  nominations  are  made  in 
time  to  select  a  new  committee  in  a 
timely  manner.  The  committees, 
therefore,  initially  proposed  that  the 
calculations  be  made  on  the  basis  of  the 
immediately  preceding  (full)  fiscal  or 
marketing  year.  At  the  hearing,  the 
committees  revised  their  position  and 
proposed  a  different  period  for 
calculating  total  dispositions.  However, 
the  committees'  revised  proposal  would 
not  provide  adequate  time  to  conduct 
nominations  under  this  Recommended 
Decision.  Thus,  the  Recommended 
Decision  prescribes  the  use  of  the 
statistics  for  the  latest  full  year.  This 
approach  precludes  the  possibility  that 
late  season  shipments  could  affect  a 
nominating  entity's  percentage.  It  also 
provides  a  sufficient  period  of  time  to 
conduct  nominations  after  the 
percentages  are  computed  on  the  basis 
of  a  full  year  and  before  the  term  of 
office  begins. 

The  second  type  of  nominating  entity 
under  this  proposal  would  be  declared 
individual  handlers  and  declared  groups 
of  handlers.  Handlers  not  affiliated  with 
the  largest  central  marketing 
organization  would  be  eligible  to  file  a 
declaration  as  a  nominating  entity.  On 
the  basis  of  such  declared  handler's 
percentage  of  the  total  volume  of  fruit 
disposed  of  by  all  handlers  in  all  outlets 
during  the  fiscal  or  marketing  year  prior 
to  that  in  which  nominations  are  made, 
such  declared  handler  would  be  entitled 
to  nominate  members  to  the  committees. 
If  the  declared  handler  is  a  Capper- 
Volstead  cooperative,  the  nominations 
for  grower  members  could  be  made  by  a 
resolution  of  the  board  of  directors  of 
the  cooperative  or  by  members  growers, 
at  the  option  of  the  cooperative.  If  such 
declared  handler  is  an  independent 
entity,  the  growers  who  deliver  fruit  to 
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such  entity  would  nominate  grower 
members  to  the  committees.  Declared 
groups  of  handlers  which  are  comprised 
of  solely  Capper- Volstead  cooperatives 
or  solely  independent  handlers  would 
nominate  grower  members  to  the 
committees  on  the  same  basis  as 
declared  individual  Capper  Volstead 
cooperatives  or  independent  handlers, 
respectively.  However,  when  a  declared 
group  of  handlers  is  comprised  of  a 
combination  of  Capper-VoUtead 
cooperatives  and  independent  handlers, 
all  nominations  of  grower  members  are 
to  be  made  by  the  growers  affiliated 
with  those  handlers.  All  types  of 
declared  individual  handlers  and 
declared  groups  of  handlers  would  be 
eligible  to  nominate  handler  members. 
There  would  be  no  limit  on  the  number 
of  nominating  entities  (declared 
individual  handlers  or  declared  groups 
of  handlers).  However,  no  handler 
would  be  eligible  to  participate  as  a 
member  of  more  than  one  nominating 
entity. 

The  committees  proposed  that  only 
declared  handlers  and  members  of 
declared  groups  of  handlers  would 
nominate  grower  and  handier  members 
from  their  respective  entities  and  that 
such  nominations  would  be  ratified  by 
the  growers  affiliated  with  such  entities. 
However,  prohibiting  cooperative 
marketing  organizations'  boards  of 
directors  from  voting  for  their  members 
would  be  a  significant  departure  from 
current,  well  established  procedures. 
Cooperative  boards  of  directors  are 
composed  of  growers  and  are  elected  by 
the  grower  members  of  each 
cooperative.  The  boards  normally  take 
actions  on  behalf  of  the  growers  in  the 
cooperative.  Requiring  growers  to  ratify 
the  nominations  made  by  a  resolution  of 
a  cooperative's  board  of  directors  would 
be  contrary  to  the  duties  and  powers 
already  granted  them  by  their  members. 
For  this  reason,  grower  ratification  of 
cooperative  handler  nominations  would 
not  be  required,  and  all  grower  member 
nominations  from  declared  independent 
handlers,  declared  groups  of 
independent  handlers,  and  declared 
groups  of  independent  and  cooperative 
handlers  would  be  voted  upon  by  the 
growers  who,  deliver  fruit  to  such 
declared  handlers  or  groups  of  handlers. 
It  is  reasonable  to  require  nominations 
from  declared  groups  which  contain 
both  independent  handlers  and 
cooperative  handlers  to  be  made  by  the 
growers  delivering  to  such  handlers. 
Allowing  a  cooperative's  board  of 
directors  to  vote  for  its  entire 
membership  in  this  instance  could  give 
more  "weight"  to  a  cooperatives'  vote 
since  not  all  growers  who  deliver  fruit  to 


the  independent  handler  may  choose  to 
vote.  Cooperative  and  independent 
handlers  willing  to  unite  into  a  declared 
nominating  group  would  be  expected  to 
share  enough  similar  goals  that  this 
requirement  would  not  be  burdensome 
and  would  be  equitable  to  all  of  their 
growers. 

Evidence  presented  at  the  hearing 
supported  the  concept  of  guaranteeing 
that  growers  retain  the  ultimate  right 
and  responsibility  for  the  nomination  of 
committee  members.  Since  the 
coahtions  would  be  formed  by  handlers 
and  not  by  growers,  the  provisions  for 
grower  voting  described  above  are 
found  to  provide  the  best  means  of 
maximizing  the  growers'  role  in  the 
nominating  process.  For  the  same 
reason,  growers  would  nominate  only 
grower  members.  Handler  members 
wouid  be  nominated  by  declared 
individual  handlers  and  declared  groups 
of  handlers.  In  the  case  of  declared 
Capper-Volstead  cooperatives,  the 
cooperatives  boards  of  directors  would 
have  the  opportuiuty  to  nominate 
grower  members. 

The  recommended  amendment  of 
§  §  907.20  and  906.20  provides  that  any 
handier  or  grower  member,  alternate,  or 
additional  alternate  would  be 
disqualified  if  such  person  ceases  to  be 
affiliated  with  the  group  that  nominated 
such  person.  However,  any  declarations 
made  by  individual  handlers  and  groups 
of  handlers  would  be  irrevocable  for  one 
term  (two  years).  This  restriction  is 
intended  to  provide  that  membership  on 
the  committees  would  be  relatively 
stable  for  the  duration  of  a  full  term  of 
office.  It  is  also  intended  to  provide  that 
vacancies  which  occur  during  any  given 
term  would  be  filled  from  the 
nominating  group  that  nominated  the 
person  who  leaves  the  committee  during 
that  particular  term.  Declared  groups  of 
handlers,  however,  would  be  permitted 
to  "re-group  '  for  the  purpose  of  making 
nominations  for  each  full  term  of  office. 
This  nomination  method  would  solve 
several  problems  inherent  in  current 
order  provisions  for  the  second  category 
of  membership  on  the  committees. 
Currently,  the  larger  "other 
cooperatives  "  usually  develop  a  slate  of 
candidates  for  all  the  positions  in  this 
category  of  membership.  Under  the 
recommended  process,  smaller 
cooperatives  could  declare  themselves 
as  a  nominating  group  and  be  entitled  to 
nominate  one  or  more  members  of  the 
committees,  depending  upon  their 
combined  percentage  of  total  orange 
dispositions  for  the  previous  fiscal  or 
marketing  year.  The  recommended 
process  would  also  eliminate  the 
potential  inequity  of  apportionment  of 


"other  cooperative"  and  independent 
member  seats  which  occurs  when  "other 
cooperatives"  as  a  whole  and 
independents  as  a  whole  handle  roughly 
the  same  volume  of  fruit.  Under  current 
order  provisions,  "other  cooperatives" 
are  entitled  to  three  seats  on  the 
committees,  and  independents  are 
entitled  to  only  two  seats  on  the 
committees  when  "other  cooperatives" 
handle  only  slightly  nrore  oranges  than 
the  independents. 

Further,  the  recommended  nominating 
groups  and  membership  categories 
eliminate  the  necessity  of  defining  the 
term  "cooperative. "  There  is  confusion 
in  the  industry  over  the  definition  of  a 
"cooperative  marketing  organization." 
Until  recently,  the  orders  included  only 
a  definition  for  "central  marketing 
organization. '  In  order  to  clarify  which 
handlers  were  considered  m  the  "other 
cooperative"  category  and  which  would 
be  considered  independents,  a  new 
section  (§§  907.104  and  908.104)  was 
added  to  the  rules  and  regulations  of  the 
orders,  effective  January  13, 1986.  to 
include  a  definition  of  a  "cooperative 
marketing  organization'  (50  FR  5071, 
December  12,  1985).  However,  this 
action  has  not  completely  settled  the 
controversy.  Permitting  hand'>«>rs  to 
declare  individually  or  in  groups, 
regardless  of  whether  they  would  be 
considered  cooperative  or  independent 
under  current  order  provisions,  would 
dispel  the  issue  and,  at  the  same  time, 
help  ensure  fair  representation  on  the 
commmittees. 

For  nominating  entities  comprised  of 
the  largest  central  marketing 
organization,  declared  individual 
handlers,  and  declared  groups  of 
handlers,  the  number  of  grower 
members  and/or  handler  members  to  be 
nominated  would  be  as  follows: 


*rt«y 

Type  ot  tnemt>enh%> 

1 

1  grower 

1  growai.  1  riandtor. 

2  growefs  1  hantHef 

2  growers,  2  handlers 

3  growers,  2  hanoiers. 
3  growers,  3  handler*. 

9 

3...     ._._        

4 _ 

n 

6 

The  third,  and  last,  category  of 
nominating  entities  would  be  comprised 
of  the  growers  who  are  not  affiliated 
with  the  largest  central  marketing 
organization  or  with  any  of  the  declared 
individual  handlers  or  declared  groups 
of  handlers.  All  members  nominated  by 
these  entities  would  be  grower 
members.  There  was  testimony 
presented  at  the  hearing  that  if  the 
growers  in  this  third  category  did  not 
represent  enough  volume  to  be  entitled 
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to  nominate  one  member  they  would  be 
disenfranchised.  However,  such  group  of 
growers  would  be  eligible  to  earn 
nominating  rights  under  a  proposed 
provision  which  is  discussed  later  in  this 
section. 

Revised  paragraphs  (b)  and  (c)  of 
55  907.22  and  908.22  would  limit  to  six 
each  the  number  of  members,  alternate 
members,  and  additional  alternate 
members  which  any  entity  in  the  first 
two  categories  of  nominating  entities 
may  nominate.  Some  form  of  limitation 
on  the  number  of  members  any  one 
entity  could  nominate  was  favored  by 
all  proponents  at  the  hearing,  and 
testimony  was  offered  in  opposition  to 
such  a  limitation.  The  committees 
proposed  limiting  the  number  of 
members  any  of  the  new  entities 
proposed  by  this  action  could  nominate 
to  five  based  on  11-member  committees. 
The  Sequoia  Orange  Company  proposed 
limiting  the  number  of  members  which 
the  major  cooperative  marketing 
organization  and  all  other  cooperative 
marketing  organization  categories  from 
the  current  orders  could  nominate  to  six 
based  on  13-member  committees. 
Belridge  Farms  and  Packing  Company 
proposed  limiting  the  number  of 
members  which  any  one  of  the  three 
nominating  categories  from  the  current 
orders  could  nominate  to  six  based  on 
13-member  committees.  The  major 
reason  given  at  the  hearing  for  such 
limitation  was  that  no  one  industry 
entity  should  dominate  a  committee  to 
the  extent  that  it  could  control  the 
setting  of  weekly  prorate  regulations. 

Limiting  to  six  the  number  of  members 
which  any  entity  may  nominate  except 
the  unaffiliated  grower  entity,  would 
conform  to  the  hearing  testimony  by 
preventing  any  one  of  those  entities 
from  controlling  a  majority  of  the  seats 
on  either  of  the  proposed  13-member 
committees.  However,  evidence  suggests 
that  the  entity  composed  of  growers 
who  are  not  affiliated  with  the  largest 
central  marketing  organization  or  with 
any  of  the  declared  individual  handlers 
or  groups  of  handlers  should  not  be 
limited  in  the  number  of  members  it  may 
nominate.  This  entity  would  be 
composed  of  growers  who  deliver  to 
handlers  who  choose  not  to  participate 
in  the  nomination  process.  These 
growers  would  form  an  entity  by  default 
and  would  not  represent  an  organized 
group.  It  is  unlikely  that  committee 
members  nominated  by  this  entity 
would  vote  in  a  bloc.  Moreover,  in  the 
unlikely  event  that  the  largest  central 


marketing  organization's  percentage  of 
total  dispositions  is  small  and  no 
individual  handlers  ur  groups  of 
handlers  declare,  the  largest  central 
marketing  organization  could  earn  the 
right  to  nominate  a  dispn)p()rtionately 
large  number  of  members  under  the 
remainder  pnivision  (discussed  below) 
if  the  unaffiliated  grower  entity  is 
limited  to  six  members. 

Proposed  55  907.22(b)  and  908.22(b) 
provide  that  each  nominating  entity 
shall  earn  the  right  to  nominate  one 
member,  plus  one  alternate  member  and 
one  additional  alternate  memt>er.  for 
each  8.33  percent  (rounded  to  the 
nearest  hundredth)  attributable  to  such 


entity  of  total  volume  of  oranges 
disposed  of  by  all  handlers  in  all  outlets 
during  the  fiscil  \ear  (navels)  or 
marketing  year  (Valenuias)  pnor  to  that 
in  which  nominations  are  made.  This 
method  would  apply  when  no  entity  in 
the  largest  central  marketing 
organization  category  or  the  declared 
handlers  or  groups  of  handlers  category 
has  more  than  50  percent  of  total 
dispositions.  When  one  of  these  entities 
has  more  than  50  percent  of  total 
dispositions,  the  following  formula 
would  be  used  to  determine  the 
percentage  required  to  nominate  each 
member. 


50% — (excess  over  50%) 


Percentage  required  to  nominate  ens  member,  one  alternate, 
and  one  additional  alternate 


This  foimula  is  ecessary  due  to  the  six- 
member  limitation.  Under  the  method 
whereby  an  entity  earns  the  right  to 
nominate  one  member  for  each  8.33 
percent  of  total  dispositions,  such  entity 
would  reach  the  six-member  limit  at  50 
percent  of  total  dispositions.  If  such 
entity  controls  more  than  50  percent  of 
total  dispositions,  the  amount  above  50 
percent  could  not  be  used  by  the  entity 
to  earn  further  committee 
representation.  In  this  case,  rights  to 
nominate  the  remaining  six  meiTThers 
should  be  apportioned  over  the 
remaining  volume  of  dispositions,  which 
would  equal  less  than  50  percent  of  total 
dispositions.  The  above  formula  would 
provide  an  entity  with  rights  to 
nominate  one  member,  plus  one 
alternate  and  one  additional  alternate, 
for  each  one-sixth  of  the  remaining 
volume  of  total  dispositions  controlled 
by  such  entity.  (See  Example  III  below.) 

These  bases  for  determining 
nominating  rights  are  identical  to  those 
proposed  by  the  committees  at  the 
hearing,  except  that  adjustments  have 
been  made  to  adapt  the  committee 
proposals  to  13-member  committees. 
This  decision  recommends  adoption  of 
these  bases  because  they  require 
entities  to  have  the  same  volume  of 
dispositions  to  earn  the  right  to 
nominate  each  member  within  the 
confines  of  the  six-member  limitation. 
Other  proposals  presented  at  the 
hearing  provide  that  the  volume 
required  to  nominate  each  member 
would  vary  among  nominating 
categories  or  within  the  same  category 
depending  on  the  number  of  members  to 
be  nominated. 

The  bases  for  determining  nominating 
rights  discussed  so  far  would  ensure 


that  no  more  than  12  industry  members 
would  be  nominated  to  serve  on  each 
committee.  However,  these  bases  could 
result  in  the  allocation  of  rights  to 
nominate  less  than  12  industry  members. 
In  this  case,  if  one  additional  member, 
plus  alternate  and  additional  alternate, 
remains  to  be  nominated,  the  right  to 
make  such  nomination  should  belong  to 
that  nominating  entity  which  has  the 
largest  volume  percentage  in  excess  of 
its  volume  percentage  used  initially  to 
earn  nominating  rights.  If  a  second 
member,  plus  alternate  and  additional 
alternate  members,  remains  to  be 
nominated,  the  right  to  make  such 
nomination  should  belong  to  that 
nominating  entity  which  has  the  second 
largest  volume  percentage  in  excess  of 
its  volume  percentage  used  initially  to 
earn  nominating  rights.  This  process 
should  continue  until  the  rights  to 
nominate  all  remaining  committee 
positions  are  allocated.  All  entities 
should  be  eligible  to  compete  for  these 
remaining  positions  except  for  entities 
which  have  already  reached  their  six- 
member  limit.  Entities  which  did  not 
dispose  of  a  sufficient  volume  to  obtain 
rights  to  nominate  a  member  under  the 
initial  allocation  process  would  be 
eligible  to  compete  for  a  member  under 
this  remainder  process. 

Several  examples  should  help  to 
clarify  how  the  total  allocation  process 
would  operate. 

Example  I:  The  largest  central 
marketing  organization  (Group  A) 
controls  46  percent  of  total  dispositions, 
three  declared  handler  entities  (Groups 
B,  C,  and  D)  control  20  percent,  11 
percent,  and  16  percent,  respectively, 
and  the  unaffiliated  growers  (Group  E) 
control  7  percent. 
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Example  II:  The  larjjest  central 
marketing  organization  (Group  A)  has 
control  of  30  percent  of  total 
dispositions,  there  are  no  declared 
handler  groups,  and  the  unaffiliated 
growers  (Group  B)  control  70  percent  of 
total  dispositions.  There  is  no  limit  to 
the  number  of  members  which  the 
unaffiliated  growers  may  nominate. 

Example  H 
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Example  III:  The  largest  central 
marketing  organization  (Group  A) 
controls  58  percent  of  total  dispositions, 
two  declared  handler  groups  (Groups  B 
and  C]  control  24  percent  and  7  percent 
of  total  dispositions  respectively,  and 
the  unaffiliated  growers  (Group  D) 
control  11  percent  of  dispositions. 
Because  the  largest  centra!  marketing 
organization  controls  more  than  50 
percent  of  total  dispositions,  the 
percentage  required  to  nominate  each 
member,  plus  alternate  and  additional 
alternate,  is  calculated  as  follows: 


50%—  (excess  over  50%) 
6 


Percentage  required  to  nominate  one  member,  one  alternate, 
and  one  additional  alternate 


The  formula  is  solved  as  follows: 

50%  — 8% 
=■  7.00% 


The  number  of  seats  which  the  largest 
central  marketing  organization  may 
nominate  is  limited  to  six. 

Example  III 
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All  positions  on  the  committees  would 
continue  to  be  apportioned  by  industry 
affiliation  alone,  and  not  on  a  basis  of 
both  industry  affiliation  and  distnrt 
representation  A  proposal  to  base 
membership  on  industry  affiliation  and 
district  representation  was  explored  at 
the  hearing.  Testimony  indicates  that, 


under  this  proposal,  as  many  as  12 
different  nominating  groups  could  be 
formed,  and  the  proposal  specified  that 
the  Secretary  would  determine  the  rights 
of  each  group.  Evaluation  of  the 
proposal  shows  that  these  rights  could 
be  assigned  in  a  variety  of  ways  and 
still  meet  all  of  the  proposed 
requirements.  Also,  a  district  with  a  low 
volume  of  shipments  would  be 
combined  with  another  district  so  that 
the  proposed  benefit  of  providing 
representation  for  each  district  could  be 
compromised.  However,  the  procedures 
recommended  in  this  decision  could  be 
implemented  more  precisely  than  the 
procedures  outlined  in  the  affiliation- 
district  proposal.  Each  individual 
entity's  nominating  rights  would  be 
evident  as  soon  as  such  entity  received 
the  information  on  its  percentage  of 
total  dispositions.  The  entity  could  refer 
to  the  order  language  and  the 
implementing  rules  and  regulations  to 
determine  such  entity's  nominating 
rights,  and  handler  coalitions  could  be 
formed  accordingly  with  a  minimum  of 
delay  and  confusion.  Further,  handler 
groupings  could  be  formed  on  an 


irrtradisfrict  basis  to  provide  nominees 
with  district  affiliation. 

Revised  paragraph  (e)  of  55  907.22 
and  908.22  would  provide  that  all 
nominations  made  by  growers,  on  behalf 
of  themselves  or  on  behalf  of  the  largest 
central  marketing  organization,  declared 
individual  handlers,  or  declared  groups 
of  handlers,  would  be  accomplished  by 
mail  balloting.  Mail  balloting  is 
currently  provided  for  the  nomination  of 
independent  grower  and  handler 
members  and  alternates  under  5  907.22 
of  the  navel  orange  marketing  order.  The 
procedures  for  conducting  such  mail 
balloting  are  specified  in  5  907.102(a)(3) 
of  the  rules  and  regulations  of  the  order 
(50  FR  34076.  August  23. 1985).  This 
provision  would  be  the  basis  for  the 
formulation  of  mail  balloting  procedures 
to  be  developed  to  implement  amended 
II  907.22  and  908.22. 

Direct  mail  balloting  of  growers  would 
be  more  efficient  than  conducting 
nominations  by  handlers  which  would 
subsequently  be  ratified  by  growers  via 
mail  balloting.  Also,  holding  nomination 
meetings  to  ensure  representation  for 
three  to  four  thousand  growers  would  be 
ineffective,  costly,  and  difficult  to 
arrange.  Requiring  voting  by  mail  ballot 
for  growers  would  help  ensure  that  each 
grower  is  accorded  the  voting  rights  to 
which  such  grower  is  entitled.  In  order 
to  provide  growers  with  information  on 
the  candidates,  mail  ballots  could 
include  background  information  on  each 
candidate. 

Each  grower  would  be  entitled  to  cast 
one  vote  on  behalf  of  such  grower,  the 
grower's  agents,  subsidiaries,  affiliates, 
and  representatives,  as  currently 
provided  in  paragraph  (e)  of  51  907.22 
and  908.22.  If  a  grower  delivers  fruit  to 
more  than  one  declared  handler  or 
group  of  handlers,  the  grower  would 
vote  for  grower  memt)ers  to  represent 
the  nominating  entity  to  which  the 
grower  delivered  the  greatest  volume  of 
fruit.  In  the  unlikely  event  that  a  grower 
made  identical  shipments  to  two 
declared  handlers  or  groups  of  handlers, 
the  grower  would  choose  one  entity  and 
vote  for  grower  members  to  represent 
only  that  one  entity.  A  grower  not 
affiliated  with  the  largest  central 
marketing  organization  and  not 
affiliated  with  any  declared  handler  or 
any  declared  group  of  handlers  would 
be  entitled  to  cast  one  vote  for  each 
position  in  the  balloting  conducted  to 
nominate  the  number  of  grower 
members  allocated  to  the  nominating 
entity  which  is  comprised  of  all  such 
growers. 

The  proposal  to  weigh  each  grower's 
vote  on  the  basis  of  each  grower's 
production  would  provide  growers  with 


UM  I 


21554 


Federal  Re^isler  /  Vol.  52.  No.  109  /  Monday.  |unc  8.  1987  /  Proposed  Rules 


Federal  Register  /  Vol.  52.  No.  109  /  Monday.  June  8.  1987  /  Proposed  Rules 


greater  production  a  greater  voice  in  the 
nominating  process  than  those  with  less 
production.  However,  the  California- 
Arizona  navel  and  Valencia  orange 
industries  consist  of  essentially  small 
entities,  and  under  the  orders  it  has 
been  the  custom  for  each  grower  to  have 
an  equal  vote  in  elections.  Weighing  the 
votes  of  growers  could  subordinate  the 
interests  of  smaller  growers  to  those  of 
larger  growers  in  committee 
decisionmaking.  Therefore,  the 
provision  entitling  each  grower  one  vote 
would  remain  unchanged. 

Paragraph  (f)  of  55  907.22  and  908.22 
would  be  simplified  in  light  of  the 
proposed  revision  of  55  907.20.  907.22. 
908.20.  and  908.22  and  for  the  sake  of 
clarity.  The  non-industry  member  and 
alternate  would  be  nominated  by 
members  of  the  committee  who  were 
nominated  according  to  the  above- 
described  procedures  and  were  selected 
by  the  Secretary.  The  orders  provide 
that  the  Secretary  shall  set  the  date  for 
the  committees  to  nominate  the  non- 
industry  members  and  alternates. 
However,  it  is  expected  that  the  newly 
structured  committees  would  make  such 
nominations  at  the  first  meeting  after 
their  selection. 

Paragraph  (g)  of  55  907.22  and  90a22 
would  be  revised  in  its  entirety. 
Paragraph  (g)  currently  provides  that 
grower  and  handler  members, 
alternates,  and  additional  alternates 
"may  be  reallocated  pursuant  to" 
paragraph  (n)  of  55  907.29  and  908.29. 
Tht  language  in  paragraph  (g)  of 
§5  907.22  and  908.22  as  well  as  that  in 
paragraph  (n)  of  55  907.29  and  908.29 
would  be  obsolete  should  this 
Recommended  Decision  be  implemented 
for  the  reasons  stated  herein. 

Revised  paragraph  (g)  would  specify 
that  the  committees  shall  recommend 
and  the  Secretary  shall  establish 
procedural  rules  and  regulations  to 
implement  the  recommended 
amendment  of  55  907.22  and  90822.  This 
provision  would  render  paragraph  (a)  of 
the  current  55  907.22  and  908.22 
obsolete.  Presently,  paragraph  (a) 
provides  that  the  Secretary  shall 
prescribe  the  time  and  manner  of 
nominating  members. 

Direct  testimony  from  several 
witnesses  supported  the  concept  of 
developing  the  procedures  for 
implementing  amended  55  907.22  and 
908.22  by  informal  rulemaking.  The 
procedures  need  to  be  flexible  enough  to 
meet  changing  industry  needs.  In 
addition,  the  current  rules  and 
regulations  on  nominating  procedures 
and  selection  criteria  (55  907.102. 
907.104.  908.102.  and  908.104)  would 
need  to  be  revised  to  delete  provisions 
that  would  be  inconsistent  with  the 


amended  marketing  orders  and  to  add 
provisions  to  implement  certain 
provisions  of  the  amended  marketing 
orders.  Therefore,  this  Recommended 
Decision  precribes  that  the  procedures 
for  implementing  the  provisions  of 
55  907.22  and  908.22  be  developed  by 
informal  rulemaking.  As  stated 
previously,  however,  interim  procedures 
for  the  conduct  of  the  initial 
nominations  will  be  set  forth  in  any 
forthcoming  Secretary's  decision. 
Establishing  interim  procedures  would 
facilitate  the  restructuring  of  the 
committees. 

The  proposals  considered  at  the 
hearing  based  committee  structure  on  at 
large  nominations  by  industry  affiliation 
or  on  district  nominations  by  affiliation. 
This  decision,  made  on  the  proposals 
and  evidence  presented  at  the  hearing, 
recommends  at  large  nominations  by 
afTiliation,  with  a  flexible  framework  for 
apportioning  membership  among 
segments  of  the  industry  based  upon 
their  relative  dominance  in  the  industry. 

Conforming  Changes 

For  the  purpose  of  clarifying  the  terms 
of  this  proposal,  a  definition  of  "Capper- 
Volstead  cooperative"  would  be  added 
to  the  orders.  Such  a  definition  is  found 
in  current  55  907.104(a)(1)  and 
908.104(a)(1)  (i.e"  an  association  of 
producers  that  is  qualified  under  the 
provisions  of  the  Act  of  the  Congress  of 
February  la  1922.  known  as  the 
"Capper-Volstead  Act."  (7  U.S.C.  291. 
292)).  Therefore,  the  definition  would  be 
moved  from  55  907.104  and  908.104  to 
new  55  907.19  and  908.19a  and  current 
55  907.104  and  908.104  would  be  deleted. 

Minor  conforming  changes  would  be 
made  to  55  907.23.  907.24.  907.27.  908.23. 
908.24,  and  908.27. 

Current  55  907.26  and  908.28 
(Vacancies)  would  be  amended  so  that 
they  would  conform  with  the  proposed 
nomination  process.  That  is.  these 
sections  would  specify  that  vacancies 
be  filled  through  nominations  by  the 
same  nominating  entity  which 
nominated  the  person  who  vacates  a 
position.  This  would  provide  continuity 
of  representation  on  the  committees  for 
a  given  term.  In  addition,  the  sentence 
that  specifies  that  the  Secretary  may  fill 
any  vacancy  on  the  committees  without 
regard  to  nominations  "if  the  names  of 
nominees  to  fill  any  such  vacancy  are 
not  made  available  to  the  Secretary 
within  15  days  after  such  vacancy 
occurs"  would  become  impossible  to 
comply  with  if  the  orders  are  amended 
as  recommended  because  mail  balloting 
procedures  could  not  be  accomplished 
within  15  days.  Further.  55  907.24  and 
908.24  (Failure  to  nominate)  provide  that 
the  Secretary  may  select  members  to  the 


committees  in  the  event  that 
nominations  are  not  submitted  to  the 
Secretary.  This  provision  is  applicable 
to  both  initial  nominations  and  those 
made  for  the  purpose  of  filling 
vacancies.  It  is  also  anticipated  that  the 
rules  and  regulations  developed  to 
implement  the  provisions  of  this 
proposed  amendment  will  address  a 
timetable  for  nominations,  including 
nominations  made  to  fill  vacancies. 
Therefore,  it  is  found  that  the  15-day 
deadline  for  submitting  nominations  to 
fill  vacancies  would  serve  no  useful 
purpose  and  would  be  deleted  should 
the  orders  be  amended  as  decribed  in 
this  decision. 

Another  conforming  change  would  be 
to  delete  paragraph  (n)  from  55  907.29 
and  908.29.  Paragraph  (n)  specifies  that 
the  committees,  with  the  approval  of  the 
Secretary,  may  reapportion  the  number 
of  grower  or  handler  members  on  the 
committees.  Should  the  orders  be 
amended  as  proposed,  the  nomination 
process  and  flexible  committee  structure 
described  in  this  decision  would 
eliminate  the  necessity  for  this 
provision.  The  proposed  nomination 
process  would  provide  that  the 
committees  would  theoretically  be 
reapportioned  every  two  years  (with 
each  term  of  office)  to  reflect  the  then 
current  structure  of  the  navel  and 
Valencia  orange  industries. 

Voting  Procedures 

Several  proposals  on  amending 
55  907.30  and  908.30  were  considered  at 
the  hearing.  These  proposals  related  to 
the  number  of  members  necessary  to 
constitute  a  quorum,  the  number  of 
votes  required  on  committee  actions,  the 
desirability  of  permitting  telephone  and 
telegraph  voting,  and  other  voting 
issues. 

It  is  recommended  that  a  simple 
majority  continue  to  be  considered  as 
constituting  a  quorum  and  necessary  for 
all  committee  actions.  This  represents 
no  change  from  the  current  language  in 
55  907.30(a)  and  908.30(a)  except  that 
the  six  concurring  votes  required  for 
committee  actions  based  on  ll-member 
committees  would  be  changed  to  seven 
concurring  votes  based  on  the  proposed 
13-member  committees.  Both  proponents 
of  the  current  committee  size  of  11 
members  and  proponents  of  13-member 
committees  agreed  that  a  simple 
majority  would  be  sufficient  to  reflect 
industry  sentiment  on  issues  other  than 
recommendations  for  size  and  volume 
regulations;  although  there  was  one 
witness  who  recommended  that  a  vote 
by  two-thirds  of  the  committee  be 
required  to  pass  a  motion. 


For  the  number  of  votes  required  on 
size  and  volume  regulations,  one 
witness  advocated  that  eight  votes  (of  a 
13-member  committee)  be  required  to 
recommend  size  or  volume  regulations 
and  that  TO  votes  be  required  to 
recommend  size  or  volume  regulations 
for  any  week  following  10  consecutive 
weeks  of  volume  regulation.  These 
"super  majority"  requirements, 
according  to  the  witness,  would  ensure 
that  there  was  significant  industry 
agreement  on  the  need  for  regulation, 
help  prevent  any  one  entity  from 
dominating  the  committees,  and  require 
closer  scrutiny  of  the  long-term  use  of 
volume  regulations.  Opponents  of  the 
proposed  "super  majority"  requirement 
testified  that  such  a  requirement  would 
allow  a  minority  of  committee  members 
(and.  hence,  a  minority  of  the  industry) 
to  veto  the  wishes  of  the  majority. 

It  is  the  Department's  position  that  the 
"super  majority"  requirements  or  the 
requirement  that  two-thirds  of  the 
committee  be  required  to  pass  a  motion 
would  enable  a  small  portion  of  the 
industry  to  nullify  the  views  of  the 
majority.  If  no  one  entity  is  permitted  to 
have  more  than  six  seats  on  the 
committee,  then  at  least  one  more 
concurring  vote  would  be  required  to 
pass  a  motion.  Further,  historically,  the 
members  of  the  organization  with  the 
greatest  number  of  committee  members 
have  not  always  voted  as  a  bloc. 
Diversity  has  been  exhibited  within  that 
organization  as  well  as  without.  There 
have  also  been  many  occasions  when 
votes  by  committee  members  have  been 
unanimous.  Therefore,  the  "super 
majority"  requirement  appears  to  be 
unnecessarily  stringent,  considering  the 
nature  of  committee  deliberations  and 
voting  history. 

The  witness  who  favored  requiring  a 
vote  of  two  thirds  of  the  members 
present  to  pass  a  motion  also  expressed 
the  opinion  that  the  non-industry 
member  should  not  be  in  the  position  of 
casting  tie-breaking  votes  and  therefore 
should  not  vote.  The  Department  is  not 
in  favor  of  eliminating  the  voting 
member  status  of  the  non-industry 
members  of  the  committees.  Also,  non- 
industry  members  vote  at  the  same  time 
as  the  other  members.  Therefore,  the 
voting  status  of  the  non-industry 
member  remains  unchanged. 

A  proposal  to  restrict  voting  on 
volume  regulations  to  the  non-industry 
member  and  members  from  the  district 
to  be  regulated  was  also  considered  at 
the  hearing.  Under  this  proposal,  a 
majority  plus  one  concurring  vote  of 
those  eligible  to  vote  would  be  required 
in  order  to  recommend  size  or  volume 
regulations  and  a  majority  plus  two 
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concurring  votes  would  be  required  to 
recommend  size  or  volume  regulations 
for  any  week  followmg  10  consecutive 
weeks  of  size  or  volume  regulations. 
Testimony  in  favor  of  this  proposal 
included  the  benefit  that  only  committee 
members  who  have  a  direct  economic 
interest  m  the  outcome  of  the  vote 
would  be  eligible  to  vote.  Conversely, 
representatives  of  districts  which  are 
not  regulated  could  not  participate  in  the 
imposition  of  regulations  for  another 
district.  However,  under  the  marketing 
orders  for  California-Arizona  navel  and 
Valencia  oranges,  members  are  not 
selected  by  district,  and  it  is  not 
recommended  in  this  decision  that  the 
orders  be  amended  to  provide  for 
representation  by  districts.  Therefore, 
this  proposal  would  be  unworkable  in 
the  navel  and  Valencia  orange 
programs. 

There  is  also  a  flaw  in  the  proposal  to 
limit  voting  on  size  and  volume 
regulations  to  representatives  from  the 
district  to  be  regulated.  It  is  logical  on 
the  surface,  but  testimony  by  one  of  the 
proponents  points  out  that  it  would  be 
impractical  if  a  particular  district  was 
represented  by  only  one,  two,  or  three 
members  on  the  committee.  In  the 
Valencia  orange  program,  there  are 
three  districts.  If  each  district  had  four 
representatives,  a  majority  of  four 
would  be  three  members,  and  a  majority 
plus  one  would  be  four  members.  This 
would  not  only  be  a  "super  majority."  it 
would  represent  a  unanimous  vote.  In 
the  navel  orange  program,  however, 
there  are  four  districts.  If  there  were 
three  members  from  each  district,  a 
simple  majority  would  be  two  members, 
and  a  majority  plus  one  member  would 
be  a  unanimous  vote.  A  vote  of  the 
majority  plus  two  would  be  impossible. 
Therefore,  this  proposal  appears  to  have 
little  applicability  to  the  navel  orange 
program.  It  also  appears  that  requiring  a 
unanimous  vote  under  either  program  is 
not  the  intent  of  the  witnesses  in  favor 
of  the  majority  plus  one  or  two  vote 
proposals  or  those  in  favor  of  requiring 
two  thirds  of  the  members  to  pass  a 
motion. 

Paragraph  (b)  of  §5  907.30  and  908.30 
would  remain  unchanged.  Paragraph  (b) 
provides  that  the  committees  may  vote 
by  telephone,  telegraph,  or  other  means 
as  long  as  any  votes  so  cast  are 
confirmed  promptly  in  writing.  This 
option  is  available  to  the  committees 
with  the  caveat  that,  if  an  assembled 
meeting  is  held,  all  votes  must  be  cast  in 
person.  Under  one  proposal,  telephone 
or  telegraph  voting  would  be  prohibited 
on  volume  regulation  recommendations. 
The  proponent  of  this  restriction  stated 
that  all  votes  on  volume  regulations 


should  be  made  in  an  open  room  where 
the  public  and  growers  have  an 
opportunity  to  participate.  Most 
telephone  voting  occurs  in  the  middle  of 
a  regulatory  week  and  most  mid-week 
votes  are  recommendations  to  relax 
restrictions  and  allow  more  fruit  to  be 
shipped.  Opponents  of  voting  via 
telephone  stated  that  not  every  handler 
is  in  a  position  to  respond  to  mid-week 
increases  in  allotment. 

Testimony  in  favor  of  telephone  or 
telegraph  voting,  however,  contends  that 
this  option  provides  the  committees  with 
flexibility  in  carrying  out  their  functions. 
Providing  for  voting  by  telephone  is 
necessary  because  sometimes  a  weekly 
volume  regulation  must  be  amended  on 
short  notice  to  correct  a  committee 
miscalculation  or  to  respond  to  an 
emergency  caused  by  the  weather,  a 
strike,  or  other  unforeseen  event  which 
causes  a  quick  and  dramatic  change  in 
the  market  situation. 

The  Department  believes  that  the 
committees  need  the  flexibility  provided 
by  telephone  voting.  It  is  desirable  to 
permit  the  committees  to  meet  by 
telephone  and  recommend  an  increase 
in  shipments,  i.e.,  a  decrease  in 
regulation.  Marketing  entities  which 
cannot  respond  as  quickly  as  others  to 
an  increase  in  allotment  have  the  ability 
to  carry  forward  any  unused  allotment 
for  two  weeks,  so  the  additional 
quantities  of  fruit  can  still  be  marketed. 
Additionally,  any  entity  which  finds 
itself  in  a  position  of  being  able  to 
market  more  fruit  than  it  is  allotted 
during  a  particular  week  has  the  right  to 
contact  the  committee  staff  or  chairman 
and  request  that  a  telephone  vote  to 
increase  the  allotments  be  taken. 

Reporting  and  Recordkeeping 

Handlers  currently  maintain  records 
under  §5  907.73  and"908.73  of  the 
marketing  orders,  and  the  recordkeeping 
burden  for  such  has  already  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  pursuant  to  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3507)  under  OMB  No.  0581-0116 
for  the  navel  orange  order  and  OMB  No. 
0581-0121  for  the  Valencia  orange  order. 

Any  additional  reporting  or 
recordkeeping  burdens  attendant  to  the 
implementation  of  this  Recommended 
Decision  will  be  submitted  for  approval 
to  the  OMB.  Such  submission  will 
include  drafts  of  any  new  forms,  such  as 
mail  ballots,  that  may  be  needed.  It  is 
anticipated  that  the  reporting  burden 
will  not  increase  significantly  t>ecause 
mail  balloting  will  replace  nomination 
meetings,  and  mail  balloting  is  currently 
required  for  certain  members  of  the 
Navel  Orange  Administrative 
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Committee.  Any  increase  in 
requirements  would  relate  to  the 
increase  in  the  number  of  members  on 
the  committees,  should  the  proposed 
amendment  of  the  marketing  orders  be 
approved  by  growers  of  navel  and 
Valencia  oranges  voting  in  a  referendum 
for  amending  each  program.  Any 
increases  in  the  reporting  or 
recordkeeping  requirements  under  the 
two  marketing  orders  would  not  be 
effective  until  OMB  approval  has  been 
obtained. 

Rulings  on  Briefs  of  Interested  Persons 

At  the  conclusion  of  the  hearing,  the 
Administrative  Law  Judge  fixed  July  2, 
1986,  as  the  final  date  for  interested 
persons  to  file  proposed  findings  and 
conclusions  and  written  arguments  or 
briefs,  based  on  the  evidence  received 
at  the  hearing.  Such  date  was 
subsequently  extended  until  July  7, 1986. 
by  the  Administrative  Law  Judge  in  a 
document  issued  July  2, 1986.  Briefs  and 
proposed  findings  and  conclusions  were 
filed  on  behalf  of  certain  interested 
persons.  These  briefs,  proposed  findings 
and  conclusions,  and  the  evidence  in  the 
record  were  considered  in  making  the 
findings  and  conclusions  set  forth 
above.  To  the  extent  that  the  suggested 
findings  and  conclusions  filed  by 
interested  persons  are  inconsistent  with 
the  findings  and  conclusions,  set  forth 
herein,  the  requests  to  make  such 
findings  or  to  uach  such  conclusions  are 
denied. 

General  Findings 

Upon  the  basis  of  the  record,  it  is 
found  that: 

(1)  The  findings  hereinafter  set  forth 
are  supplementary,  and  in  addition  to, 
the  previous  findings  and 
determinations  which  were  made  in 
connection  with  the  issuance  of  the 
orders  and  previously  issued 
amendments  thereto.  Except  insofar  as 
such  findings  and  determinations  may 
be  in  conflict  with  the  findings  set  forth 
herein,  all  of  said  prior  findings  and 
determinations  are  hereby  ratified  and 
affirmed; 

(2)  The  marketing  orders,  as  amended, 
and  as  hereby  proposed  to  be  further 
amended,  and  all  of  the  terms  and 
conditions  thereof,  will  tend  to 
effectuate  the  declared  policy  of  the  Act; 

(3)  The  marketing  orders,  as  amended, 
and  as  hereby  proposed  to  be  further 
amended,  regulate  the  handling  of  navel 
and  Valencia  oranges  grown  in  the 
production  areas  in  the  same  manner  as, 
and  are  applicable  only  to  persons  in  the 
respective  classes  of  commercial  and 
industrial  activity  specified  in.  the 
orders  upon  which  hearings  have  been 
held; 


(4)  The  orders,  as  amended,  and  as 
hereby  proposed  to  be  further  amended, 
are  limited  in  their  application  lo  the 
smallest  regional  prtKhiction  areas 
which  are  practicable,  consistent  with 
carrying  out  the  declared  policy  of  the 
Act,  and  the  issuance  of  several  orders 
applicable  to  the  subdivisions  of  the 
production  areas  would  not  effectively 
carry  out  the  declared  policy  of  the  Act; 

(5)  The  orders,  as  amended,  and  as 
hereby  proposed  to  be  further  amended, 
prescribe,  so  far  as  practicable,  such 
different  terms  applicable  to  different 
parts  of  the  production  areas  as  are 
necessary  to  give  due  recognition  to 
differences  in  the  production  and 
marketing  of  navel  and  Valencia 
oranges  grown  in  the  production  areas; 
and 

(6)  All  handling  of  navel  and  Valencia 
oranges  grown  in  the  production  areas 
as  defined  in  the  orders,  as  amended, 
and  as  hereby  proposed  to  be  further 
amended,  is  in  the  current  of  interstate 
or  foreign  commerce  or  directly  burdens, 
obstructs,  or  affects  such  commerce. 

List  of  Subjects  in  7  CFR  Parts  907  and 
908 

Marketing  Agreements  and  Orders. 
California.  Arizona.  Oranges,  Navel,  and 
Valencia. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Parts  907  and  908  are 
proposed  to  be  amended  as  follows: 

Recommended  Further  Amendment  of 
the  Marketing  Orders 

The  following  amendment  of  the 
amended  marketing  orders  is 
recommended  as  the  detailed  means  by 
which  the  foregoing  conclusions  may  be 
carried  out: 

1.  The  authority  citation  for  7  CFR 
Parts  907  and  908  continues  to  read  as 
follows: 

Authority:  Sees.  1-19,  48  Stat.  31.  as 
amended:  7  U.S  C.  601-674. 

PART  907— NAVEL  ORANGES  GROWN 
IN  ARIZONA  AND  DESIGNATED  PART 

OF  CALIFORNIA 

2.  A  new  S  907.19  is  added  under  the 
undesignated  center  heading 
"Derinitinns"  tn  rpad  as  follows: 

§  907.19     Capper- Volstead  coopefativ*. 

The  term  "Capper- Volstead 
cooperative"  shall  mean  an  association 
of  producers  (i.e..  growers)  that  is 
qualified  under  the  provisions  of  the  Act 
of  the  Congress  of  February  la  1922, 
known  as  the  "Capper-Volstead  Act."  (7 
use.  291.  292). 

3.  Section  907.20  is  revised  to  read  as 
follows: 


}  907.20    Establishment  and  memberstiip. 

(a)  There  is  hereby  established  a 
Navel  Orange  Administrative 
Committee  which,  as  soon  as 
nominations  are  made  pursuant  to 

S  907.22  and  selections  made  pursuant 
to  §  907.23,  shall  cojisist  of  13  members, 
for  each  of  whom  there  shall  be  one 
alternate  and  for  each  grower  and 
handler  member  one  additional 
alternate.  Twelve  of  the  members  and 
their  respective  alternates  and 
additional  alternates  shall  be  growers, 
employees  of  growers,  handlers, 
employees  of  handlers,  or  employees  of 
central  marketing  organizations.  One 
member  and  alternate  shall  be  a  non- 
industry  member  and  alternate  non- 
industry  member,  which  persons  shall 
not  be  growers,  handlers,  or  employees, 
agents,  or  representatives  of  a  grower  or 
handler  (other  than  a  charitable  or 
educational  institution  which  is  a 
grower  or  handler)  or  central  marketing 
organization.  A  grower  member, 
alternate  grower  member,  or  additional 
alternate  grower  member  shall  be  a 
grower  or  an  employee  of  a  grower  and 
shall  be  disqualified  if  such  person 
ceases  to  be  affiliated  with  the  entity  •  *  • 
that  nominated  such  person.  A  handler 
member,  alternate  handler  member,  or 
additional  alternate  handler  member 
shall  be  a  handler,  employee  of  a 
handler,  or  employee  of  a  central 
marketing  organization  and  shall  be 
disqualified  if  such  person  ceases  to  be 
affiliated  with  the  group  that  nominated 
such  person. 

(b)  Members,  alternate  members,  and 
additional  alternate  members  of  the 
committee  serving  immediately  prior  to 
the  effective  date  of  this  amended 
subpart  shall  serve  as  the  members, 
alternate  members,  and  additional 
alternate  members  of  the  committe  until 
nominations  are  made  pursuant  to 

§  907.22  and  selections  made  pursuant 
to  5  907.23. 

4.  Section  907.21  is  revised  to  read  as 
follows: 

§907.21     Term  of  office. 

The  term  of  office  of  each  member, 
alternate  member,  and  additional 
alternate  member  of  the  committee  shall 
be  for  a  period  of  two  years,  and  such 
terms  shall  begin  on  October  1  of  each 
even-numbered  year:  Provided,  That 
such  members,  alternate  members,  and 
additional  alternate  members  shall 
serve  in  such  capacities  for  the  portion 
of  the  term  of  office  for  which  they  are 
selected  and  qualified  and  until  their 
respective  successors  are  selected  and 
have  qualified.  The  consecutive  terms  of 
.  office  of  members,  not  including 
alternate  members  or  additional 


alternate  members,  shall  be  limited  to 
three  terms.  No  person  having  served 
three  consecutive  terms  as  a  member  of 
the  committee  shall  serve  as  a  member, 
alternate  member,  or  additional 
alternate  member  for  the  next        .'.,.'" 
succeeding  term  of  office. 
5.  Section  907.22  is  revised  to  read  as 
'  follows: 

§907.22    Nominations. 

(a)  Nominations  for  member,  alternate 
member,  and  additional  alternate 
member  positions,  except  for  the  non- 
industry  member  and  alternate  non- 
industry  member,  shall  be  made  by  the 
following  entities: 

(1)  The  central  marketing  organization 
or.  at  the  option  of  that  organization,  the 
growers  affiliated  with  that  organization 
which  disposed  of  the  largest  percentage 
of  the  total  volume  of  navel  oranges 
disposed  of  by  all  handlers  in  ail  outlets 
during  the  fiscal  year  prior  to  that  in 
which  nominations  are  made. 

(2)  Declared  individual  handlers  or 
declared  groups  of  handlers  not 
affiliated  with  the  organization  eligible 
to  nominate  under  paragraph  (a)ll)of 
this  section  or  the  body  of  growers  who 
deliver  navel  oranges  to  such  declared 
handlers  or  declared  groups  of  handlers. 
No  limit  shall  be  placed  on  the  number 
of  nominating  entities  which  may  be 
formed  pursuant  to  this  paragraph: 
Providfd.  That  no  handler  may 
participate  as  a  member  of  more  than 
one  nominating  entity.  The  following 
table  shall  be  used  to  determine  whether 
the  nominations  made  by  entities 
established  pursuant  to  this  paragraph 
shall  be  made  by  the  handler(s) 
comprising  such  entities  or  by  the 
growers  who  deliver  to  the  handlerfs) 
comprising  such  entities: 


Typert 

fnemtnr  to 

be 


Groim 


Hanoiei 


f  yt*  of  busmess 

er)gaged  m  by 

Oectaiea  handter— 
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ai  thaooliono)  ttte 
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Do 


Cooperative's  board  o( 

drectors 
Handter 
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(3)  The  body  of  growers  not  affiliated 
either  with  the  organization  eligible  to 
nominate  under  paragraph  (a)|l )  of  this 
section  or  with  those  handlers  who  have 
declared  under  paragraph  (a)(2)  of  this 
section. 


(b)(1)  The  number  of  nominations 
which  any  nominating  entity  specified  in 
either  paragraph  (a)(1)  or  (a)(2)  of  this 
section  may  make  shall  be  determined 
by  its  volume  percentage  of  the  total 
volume  of  navel  oranges  disposed  of  in 
all  outlets  as  follows: 


Nomtnaung  entity's  pefcerTtage  cX  lotat  votume 

ot  n»»et  oranges  *spose<1  o'  Dy  an  "andtetf  in 

•N  OuOels  dunng  the  fiscal  year  pnoi  ic  that  in 

wtKCti  nommatioos  are  rnade— 


Number  o( 

members 

wh»c*>  may 

bt 
ryyMfiateO 

Ian 

afernate 

arx)  an 

aoortionat 

afemeie 


snail  be 
nomoiaied 
tor  each 

00  00  to  06.32 .._ 

0 

06  33  to  t666  . 

1fi67ln?4»<) 

2 

2600  to  33  32 _...                 „    „ 

3 

33.33  to  41  66 „      . 

4167  10  49  99  .._ 

5 

5000  and  above  .     :. 

e 

Provided,  That  if  any  nominating  entity 
specified  in  either  paragraph  (a)(1)  or 
(a)(2)  of  this  section  has  a  percentage 
which  exceeds  50  percent,  the 
percentage  figures  in  the  preceding  table 
shall  change  according  to  the  following 
formula: 


50% — (excess  over  50%)     _ 
6 


Percentage 

required  to 

nominate  one 

member,  one 

alternate,  and 

one 

additional 

alternate 


(2J  The  number  of  nominations  which 
the  nominating  entity  specified  in 
paragraph  (a)(3)  of  this  section  may 
make  shall  be  determined  by  its  volume 
percentage  of  the  total  volume  of  navel 
oranges  disposed  of  in  all  outlets  as 
follows: 


Nominating  entity's  pecMnlage  of  tola)  volume 
ot  nav«<  oranges  disposed  of  by  aM  handters  m 


Number  ot 
members 
Kvhicri  may 

be 
norTHnaled 

(an 
atternale 


wfucft  nominations  are  made— 

ano  an 
»MfbonU 

ahaVbe 
nominated 
tor  each 
member) 

00  00  to  08.32 _..           

08  33  to  16  66 

1667  to  24.99 „ 

«... 

0 
1 
2 

2600  to  33  32 „„    .. 

3 

33  33  to  41.66 ., 

4 

41  67  to  49  99 „     

5 

50  00  to  58  32  ...__ 

56  33  to  66  66 __     „_    „ 

. 

6 
7 

66  67  to  74.99 „.„    ....    

8 

75  00  to  83  32 : 

83  33  10  91  66 

9 

10 

91  67  to  9999 -.. 

•00 ...„ „ 



11 
12 

Provided,  That  if  any  nominating  entity 
specified  in  either  paragraph  (a)(1)  or  • 
(a)(2)  of  this  section  has  a  percentage 
which  exceeds  50  percent,  the 
percentage  figures  in  the  preceding  table 
shall  change  according  to  the  following 
formula:  -  i 


50%— {excess  over  50%) 


Percentage 

required  to 

nominate  one 

member,  one 

alternate,  and 

one 

additional 

altemale 


(c)  If  nominations  for  member 
positions  pursuant  to  paragraph  (b)  of 
this  section  total  less  than  12  in  number, 
eligibility  to  make  the  remaining 
nominations  shall  be  determined  as 
follows:  If  one  additional  member,  plus 
alternate  and  additional  alternate,  is  to 
be  nominated,  the  right  to  make  such 
nomination  shall  belong  to  the 
nominating  entity  which  has  the  greatest 
volume  percentage  that  has  not  been 
used  to  earn  nominating  rights  pursuant 
to  paragraph  (b)  of  this  section:  if  a 
second  member,  plus  alternate  and 
additional  alternate,  is  to  be  nominated, 
the  right  to  make  such  nomination  shall 
belong  to  that  nominating  entity  which 
has  the  second  greatest  volume 
percentage  that  has  not  been  used  to 
earn  nominating  rights  pursuant  to 
paragraph  (b)  of  this  section;  and  so 
forth:  Provided,  That  no  nominating 
entity  specified  in  either  paragraph 
(a)(1)  or  (a)(2)  of  this  section  shall  be 
eligible  to  nominate  more  than  a  total  of 
six  members,  plus  alternates  and 
additional  alternates,  pursuant  to  this 
paragraph  and  paragraph  (b)(1)  of  this 
section. 

{d)(l)  Members  nominated  by  the 
entities  specified  in  either  paragraph 
(a)(1)  or  (a)(2)  of  this  section  shall  be 
nominated  as  grower  members  or 
handler  members,  according  to  the 
following  schedule: 


fKunOer  01  members 

rtorninaled  by  a  nommalmg 

entity 


1 

2 

3 

4 

5 

6 


Type  01  membership 


1  gronoor 

1  grower.  1  handler. 
2gro««rs.  1  ttandler. 

2  grovvars.  2  t«andlers 

3  growers.  2  handtors 
3  growers.  3  handters 


(2)  All  members  nominated  by  the 
nominating  entities  specified  in 
paragraph  (a)(3)  of  this  section  shall  be  ' 
grower  members. 

(e)  Nominations  made  by  growers 
pursuant  to  paragraph  (a)  of  this  section 
shall  result  from  the  conduct  of  mail 
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UM  I 


I  11  lilting  procedures  cuiuitji  no  by  fhe 
SecreJarji  wbetehy  ciimiMi<«»«  »  lo 
roppe«ent  an  enlily  ;ire  ^iit«l  \m  !>y  the 
affiliiited  >{»owi.t».  Wb»-»%  vutinR  for 
Qontinees.  each  kjioirfi  ■th.iW  li*r  enfitfrd 
tacHSI  one  vut«'  on  tx.h.kii  uf  such 
grovvLT.  the  grower's  Hguiits. 
subsidiaries,  affiliates,  and 
representatives. 

(f)  The  laembers  of  the  committee 
selected  by  the  Secretary  pursuant  to 
§  9(r7.Z3shii\\  meet  on  a  cFatp  rfesfunaled 
by  the  Secretary  and  shall  nominale  the 
noN-widustry  member  and  alternate  non- 
inciMStry  member. 

(x)  The  committee  shall  recommend 
and  the  Secretary  shall  eatabliih 
procedural  rules,  and  re^ulaliuas  lo 
iroplemenl  this  sectioix. 

6.  Section  9IX7.Zi  ia.  revised  to  read  »s 
follows; 

5,  907  23     Sefection. 

From  the  numinuliunti  mttin  pursuant 
to  §  907.22  (aj  through  (cM"  fru«  other 
qualified  giuwors  <ind  handlers,  the 
Sii>crelary  shall  select  \Z  members  of  the 
cumniittee  and  aa  altenuile  iuul 
additional  alleraale  for  each  mewb«r. 
From  Uie  rujminations  made  pursuant  to 
§  907.22tfl  or  fnjm  other  qualified 
persons,  the  Secretitry  shall  select  one 
member  o£  the  committee  and  an 
alternate  to  such  meanber. 

7.  Section  907.24  ts  revised  lo  remi  as 
follows; 

§  907.24     Faihire  to  non\inate 

If  nummalioiis  are  not  made  within 
the  tioie  and  in  the  nuuuier  spexified 
pursuant  to  i  907,22.  the  Secretaiy  may. 
without  regard  to  nooiiaations.  select 
the  members,  alternate  members,  and 
udditiuoal  alternate  members  (^  the 
committee  on  the  basis  of  the 
representation  provided  tor  in  S  907.2J. 

8.  Section  907,26  is  revised  to  read  as 
follows: 

§  907.26    Vacancies. 

To  fill  any  vacancy  occHsioncd  by  the 
ftiilure  of  any  person  selected  as  a 
member,  alternate  member,  or 
additional  alternate  member  of  the 
committee  to  qualify  or  in  the  event  of 
the  death,  removuJ.  resignation,  or 
di.squalificfition  of  any  member, 
alternate  member,  or  additional 
alternate  member  of  the  committee,  a 
successor  to  the  unexpired  term  of  such 
m«;mber,  alternate  member,  or 
additional  alternate  meml>e»  of  the 
committee  shall  l>e  selected  by  the 
Secretary  from  aummations  made  in  (he 
manner  specified  in  §  907,22  by  the 
same  nominatinj^  entity  which 
tviMninated  such  persons  iuf  the  term  or 
from  other  qualified  persona,.  -i    -  - 


9.  Section  807.27  u  revised  to  rti.id  a« 

§  907  J7     Alternate  members. 

I)(ir\nJt  the  jti^rtu  f  or  il  the  ri'<>iiest 
of  a  curuniillfi'  iiu^mfwr   fh^it  miMirtwr  » 
alternate  shall  act  i»  ihe  place  of  «m  h 
member,  and.  in  the  absence  of  sui.h 
allemate,  the  additional  alternate  shall 
so  act:  Provided,  That  a  grower  member 
may  designate  any  alternate  grower 
mirwber  or  wt><hfn»r  d  ,^^t(>m.lre  ^rowr 
ntember  to  *i;)  u\  'iiai  inemUT  »  plr*ce  d 
the  altemate  growi?r  member  or 
addttionHl  alternate  grower  memlwr  so 
designaled  was  selected  from  the  same 
entity  which  was  authorized  to 
nominate  the  member.  an<l  thai  u 
handler  member  may  de»»gn<»le  any 
alternate  handler  member  or  a(WitionaI 
sitemate  handier  member  lo  aci  in  that 
member's  place  if  the  aHemate  hiindler 
member  or  sdditional  alternate  handler 
member  so  designated  was  selected 
from  the  same  enfity  which  w»<» 
autfrorized  to  nominate  the  member.  !n 
the  evtmt  of  death,  rem<Tvrd.  rrsrvrrtation. 
or  disqualifrcahon  of  a  mcmhur  thif 
member's  alternate  shall  act  for  surh 
member  mrtrf  a  successor  for  such 
member  is  selected  and  has  qualified. 

§907.29     I  Amended) 

ia  Section  907.29  is  amended  by 
removing  paragraph  In^ 

11.  Section  907. 30  is  amended  by 
revising  the  title  and  paragraph  (a)  to 
read  aa  follows 

J  907.30    Voting  procedurea. 

(»J  A  majority  of  the  committee  shall 
constitute  a  quorum  and  any  action  of 
the  committee  shall  require  at  least 
seven  concurring  votes. 


§907.104    (Amended! 

12.  Section  907.104  is  removed. 

PART  908— VALENCIA  ORANGES 
GROWN  IN  ARIZONA  AND 
DESIGNATED  PART  OF  CALIFORNIA 

13.  A  new  §  908.19a  is  added  under 
the  undesegnated  center  heading 
"Definitions"  to  road  as  follows: 

§908.19     Capper-Volstead  cooperative. 

The  term  "Capper-Volstead 
cooperative"  shall  mean  an  association 
of  producers  (i.e..  growers)  that  is 
qualified  under  the  provisions  of  the  Act 
of  the  Congress  of  February  18, 1922, 
known  as  the  "Capper-Volstead  Act:"  (7 
U.S.C.  291,  2921. 

14.  Section  906.20  is  revised  to  read  as 
follows:     . 


§  90a20    EstaMiaNoent  artd  mcmbefsNp 

(a|  Then*  i*  h*^r\r\-  f"<t.il>fiKhfd  a 
Valenfta  H'trrf  .AdmirTistrrrfn-c 
CommiUr^  vvHirfi.  ss  sarm  as 
nomiiidticmn  sre  made  (mrsuanl  fo 
5  908.22  and  selprtions  are  made 
pwrsuani  In  §  S^W  Z>>  shall  roirnist  of  13 
members,  for  each  of  whom  there  shall 
be  one  alternate  and  for  idi  h  thrower 
and  handler  member  one  adiiuional 
alternate.  Twelve  of  the  mentbcrs  ami 
their  respective  aJternalcs  and 
additionul  alternates  shall  be  growers, 
employees  uf  ^ow(^s.  haudU-rs. 
employees  of  handiers.  or  employees  of 
central  marketing  orguriizaUoiis.  One 
member  <ind  alternate  i*h«U  Lh'  a  non- 
mdustry  ruoiivL*'C  Hiid  ailciualti  lUHl- 
iutiiistr>  lafiiilxT.  whik.b  p.  rsoui  ihall 
not  L»e  jiiowtTv.  h.iiwllt'rs.  or  miiployues. 
agenl*.  or  representatives  of  a  growi-r  or 
h.tndUT  (other  than  a  charitable  oi 
film  ..tion.il  institution  which  tt  a 
grower  or  tii^ndlerj  or  k.enirai  marketing 
organizalKMi.  A  grower  memin-r. 
alternate  grower  iiM-rnVwr.  in  aiiilitional 
alternate  grower  akenil>er  sh.dl  i>e  a 
grower  or  aa  employee  of  a  grower  and 
sh-dl  l>e  diw^ualifietl  if  such  ptTion 
ciii^s  lo  he  affiliatttl  wilii  lh«-  eiiuly 
that  nomiiuited  soe.h  pvisjuii    A  haiidU-r 
m«mt)er.  atleriiale  handler  memlx^r.  or 
additional  alU'male  handL>r  mend)er 
shall  Ive  a  IvukIUt.  t-mpioyee  id  a 
handler,  or  eii;pai\fe  oi  a  renlral 
marketing  ofKaiuz-atioii  ami  shall  be 
disqualilietl  d  such  j»ersoii  c*'d»es  to  be 
affiliated  wilh  the  group  ihiil  nominated 
such  person. 

lb)  Members,  alternate  members,  and 
additional   ilii  rn.ite  nwmbers  of  the 
committee  >»ivi:ig  mimediately  prior  to 
the  effective  date  of  this  amended 
subpart  shall  serve  as  the  members, 
alternate  members,  and  additional 
alternate  members  of  the  committee 
until  nominations  are  made  pursuant  to 
§  908.22  and  selections  made  pursuant 
10^908.23. 

15.  Section  908.21  is  revised  to  read  as 
follows: 

§  908.2 1    Term  of  office. 

The  tfim  office  of  each  member, 
alternate  member,  and  additional 
alternate  member  of  the  committee  shall 
be  for  a  period  of  two  years,  and  such 
terms  shall  begin  on  February  1  of  each 
even-numbered  year:  Provided.  That 
such  members,  alternate  members,  and 
additional  alternate  members  shall 
serve  in  such  capacities  for  the  portion 
of  the  terra  of  office  for  which  they  are 
selected  and  qualified  and  untd  their 
respective  successors  are  selected  and 
have  qualified.  The  consecutive  terms  of 
office  of  members,  not  including 
alternate  members  or  additional 


alternate  members,  shall  be  limited  to 
three  terms.  No  person  having  served 
three  consecutive  terms  as  a  member  of 
the  committee  shall  serve  as  a  member, 
alternate  member,  or  additional 
alternate  member  for  the  next 
succeeding  term  of  office.  For  the 
purpose  of  calculating  this  limitation, 
persons  who  have  served  three 
consecutive  terms  as  members  as  of 
February  1, 1990,  will  not  be  eligible  to 
serve  on  the  committee  as  a  member, 
alternate  member,  or  additional 
alternate  member  until  February  1, 1992. 
16.  Section  908.22  is  revised  to  read  as 
follows: 

§  908.22    Nominations. 

(a)  Nominations  for  member,  alternate 
member,  and  additional  alternate 
member  positions,  except  for  the  non- 
industry  member  and  alternate  non- 
industry  member,  shall  be  made  by  the 
following  entities: 

(1)  The  central  marketing  organization 
or,  at  the  option  of  that  organization,  the 
growers  affiliated  with  that  organization 
which  disposed  of  the  largest  percentage 
of  the  total  volume  of  Valencia  oranges 
disposed  of  by  all  handlers  in  all  outlets 
during  the  marketing  year  prior  to  that 
in  which  nominations  are  made. 

(2)  Declared  individual  handlers  or 
declared  groups  of  handlers  not 
affiliated  with  the  organization  eligible 
to  nominate  under  paragraph  (a)(1)  of 
this  section  or  the  body  of  growers  who 
deliver  Valencia  oranges  to  such 
declared  handlers  or  declared  groups  of 
handlers.  No  limit  shall  be  placed  on  the 
number  of  nominating  entities  which 
may  be  formed  pursuant  to  this 
paragraph:  Provided  That  no  handler 
may  participate  as  a  member  of  more 
than  one  nominating  entity.  The 
following  table  shall  be  used  to 
determine  whether  the  nominations 
made  by  entities  established  pursuant  to 
this  paragraph  shall  be  made  by  the 
handlcr(s)  comprising  such  entities  or 
the  growers  who  deliver  to  the 
handler(s)  comprising  such  entities: 


T*p«0» 

tM 

Type  of  business 
engaged  m  by 

Normnations  made 

nofninsl- 

declared  handlef— 

•«^- 

Cappar-Volstead 

Coopetatives  board  ol 

eooperaitve 

directors  or  growers 
at  t^e  option  ol  ihe 
board 

GrO>li«f 

Independent 

Growers 

Conitiinalion  ol 

Do 

Cappet  Votsiead 

cooperative  and 

independeni 

Cappef-Volsiead 

Cooperative's  board  oi 

MarxHcf 

cooperative 
irxJependem 

dvectors. 

Handier. 

Type  of 
menitjer  to 

be 

rvKTunal- 

ed— 


Type  ol  business 

engaged  in  by 
declared  handler— 


Combination  ot 
Capper  Volstead 
cooperalrve  and 
irxtependenL 


Nominations  made 
by- 


Cooperafive's  board  of 
difeclors  and 
irxJeperxJent 
handler. 


Nommatmg  entity  s  percentage  of  total  volume 

of  Valencia  oranges  disposed  ot  by  al  hampers 

m  alt  outlets  dunng  the  martteling  year  pnor  lo 

thai  m  wrach  nomination*  are  made — 


Number  o) 
members 
which  may 

be 
nonmaled 

lan 

aNemaie 

and  an 

addrtunai 

alternaie 


(3)  The  body  of  growers  not  affiliated 
either  with  the  organization  eligible  to 
nominate  under  paragraph  (a)(1)  of  this 
section  or  with  those  handlers  who  have 
declared  under  paragraph  (a)(2)  of  this 
section. 

(b)  (1)  The  number  of  nominations 
which  any  nominating  entity  specified  in 
either  paragraph  (a)(1)  or  (a)(2)  of  this 
section  may  make  shall  be  determined 
by  its  volume  percentage  of  the  total 
volume  of  Valencia  oranges  disposed  of 
in  all  outlets  as  follows: 


shalbe 
nonwialsd 
•or  each 
member) 

00  00  to  08  32  ._ 

0 

OflMlnlfififi               

16  67  to  24  99.     ;     _.       . 

2 

25  00  to  3332 

3 

33  33  lo  «1.66 .       ._. 

4 

4167to4899..._ _ 

5 

50  00  and  abo-/e _. 

5 

Provided,  That  if  any  nominating  entity 
specified  in  either  paragraph  (a)(1)  or 
(a)(2)  of  this  section  has  a  percentage 
which  exceeds  50  percent,  the 
percentage  figures  in  the  preceding  table 
shall  change  according  to  the  following 
formula: 


50% — (excess  over 
50%) 


Percentage  required  to  nominate  one  member,  one  alternate,  and 
one  additional  alternate 


(2)  The  number  of  nominations  which 
the  nominating  entity  specified  in 
paragraph  (a)(3)  of  this  section  may 
make  shall  be  determined  by  its  volume 
percentage  of  the  total  volume  of 
Valencia  oranges  disposed  of  in  all 
outlets  as  follows: 


50% — (excess  over  50%) 


l*>nirnalmg  entity  s  percentage  of  total  volume 

ol  Valencia  oranges  dreposedoi  by  all  handlers 

m  all  outlets  dufir>g  the  rnarketing  year  pnor  to 

that  in  which  riomtnatiof>s  are  rnade — 


00  00  10  06  32 

08  33  to  1666 

1667  to  24  99 

25  00  10  33  32 

33  33  to  41  66  .._ 

4167  10  49  99 

50  00  10  58  32 

58  33  10  66  66 

66.67  to  74  99..._ 

75  00  to  83.32 

83  33  10  9166 

91,67  10  98.99  ._-. 
100 _ _ 


Number  o* 
members 
which  may 

be 
ry>mineted 

lan 
ailernale 
arxj  an 
additional 
ailernale 
shall  be 
rx)minated 
tor  each 
member) 


0 
1 
2 
3 

4 

5 

6 

7 

6 

9 

10 

11 

12 


Provided,  That  if  any  nominating  entity 
specified  in  either  paragraph  (a)(1)  or 
(a)(2)  of  this  section  has  a  percentage 
which  exceeds  50  percent,  the 
percentage  figures  in  the  preceding  table 
shall  change  to  the  following  formula: 


Percentage 

required  lo 

nominate  one 

member,  one 

alternate,  and 

one 

additional 

alternate 


(c)  If  nominations  for  member 
positions  pursuant  to  paragraph  (b)  of 
this  section  total  less  than  12  in  number, 
eligibility  to  make  the  remaining 
nominations  shall  be  determined  as 
follows:  If  one  additional  member,  plus 
alternate  and  additional  alternate,  is  to 
be  nominated,  the  right  to  make  such 
nomination  shall  belong  to  that 
nominating  entity  which  has  the  greatest 
volume  percentage  that  has  not  been 
used  to  earn  nominating  rights  pursuant 
to  paragraph  (b)  of  this  section:  if  a 
second  member,  plus  alternate  and 
additional  alternate,  is  to  be  nominated, 
the  right  to  make  such  nomination  shall 
belong  to  that  nominating  entity  which 
has  the  second  greatest  volume 
percentage  that  has  not  been  used  to 
earn  nominating  rights  pursuant  to 
paragraph  (b)  of  this  section;  and  so 
forth:  Provided,  That  no  nominating 
entity  specified  in  either  paragraph 
(a)(1)  or  (a)(2)  of  this  section  shall  be 
eligible  to  nominate  more  than  a  total  of 
six  members,  plus  alternates  and 
additional  alternates,  pursuant  to  this 
paragraph  and  paragraph  (b)(1)  of  this 
section. 
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MiimberotnwnOw* 
•nwy 

Tvpa  of  iMHitMrahip 

* 

?                       

1  grower 

[  1  grower,  t  rvu^mm 
[  2  grower*,  i  f«»rt»r 
,2giowert.  ?  r^mmair^ 

3  giowert.  2  namtars. 

3. 

5, 

fc.._ _    .... 

(d)(2)  All  members  nominated  by  the 
noriimviliny  ptTlltirs  sjMf  ffijnf  in 
p.ii  ,»^it{il>  (t«H3)  u/  (his  section  shall  be 
U.TowrT  members. 

((■)  NonuiwtitjfH  made-  by  t?n>w«rrs 
pifntHHSil  to  p«Ta^«}>h  (i)  of  fhi*  section 
shaM  n'5ulf  frt)m  the  mnditri  of  m.ril 
b.illutm^  procedures  conducted  by  the 
Sicretary  whereby  candidates  to 
represent  an  entity  are  voted  on  by  the 
iilftlialed  inrwwer*  Whr-n  vofiTH  Uir 
nominees,  each  jjrower  shaH  be  enfifFed 
to  cast  one  vote  on  behalf  of  such 
grower,  the  growers  agents, 
Hubsidlartes,  afrUiates.  and 
representatives. 

if)  The  members  of  the  cnnimitter 
SI  let  tPif  by  the  Secretary  pursuant  to 
5  <r)«  23  shall  meet  on  a  date  designed 
by  the  &HJ-eliiry  and  shall  nominate  the 
mm  industry  member  and  alternate  non- 
industry  member. 

(g)  The  committee  shall  recommend 
and  the  Secretary  .sh.ill  cstalilish 
procedumi  nHes  and  regjibitiocM  Co 
implemep.f  thrs  section. 

17.  Section  9(W..23  is  revised  to  read  as 
follows 

i  908.23     Selection. 

Ftom  ihe  nominal  ions  m.nle  purbtianl 
to  5  U0tt.Z2  (a)  Ihrtittgh  [f\  or  from  other 
(liialified  growers  and  handler*;  the 
Secretary  shull  wJecl  12  meml>ers  of  ihe 
committee  and  an  alfernrfte  aiwl 
additional  ctUerruite  for  ea<J)  n>eiu)>er. 
From  the  nonuiiations  made  puiiHMnt  to 
§  908.22^  f)  or  from  other  qyuKfied 
persons,  the  Secretary  shall  select  one 
member  uf  the  committee  and  an 
alternate  to  stkch  member. 

18.  Section  9Utk24  ut  revised  to  retid  as 
follows: 

;  908.24    Failure  to  nominat*. 

If  nominations  are  not  niuiie  within 
the  time  and  in  the  naanner  specified 
pursuant  to  5  908.22.  the  Secretary  may. 
without  regard  to  nominations,  select 
the  members,  alternrtte  memU^rs.  and 
additional  alternate  member»  ot  the 
committee  un  the  ba.iis  of  the 
representation  provided  for  in  S  908.23. 


19.  Section  908.26  is  revised  to  re«d  ac 
follows: 

§  908.26     Vacancies. 

lo  fill  any  vacancy  occasionod  by  the 
failure  of  any  person  selected  as  a 
member,  alternate  member,  or 
additional  alternate  member  of  the 
committee  to  qualify  or  in  the  event  of 
the  death,  removal,  resignation,  or 
disqualification  of  any  member, 
alternate  member,  or  additional 
alternate  rrMrmber  of  the  committee,  a 
successor  to  the  unexpired  term  of  sur.h 
member,  alternate  member,  or 
additional  altermrte  member  of  the 
committee  shall  be  selected  by  the 
Secretary  from  nominations  made  in  the 
manner  specified  in  5  908J12  by  the 
same  nominating  entity  which 
nominated  such  persons  for  the  term  or 
from  other  qualified  persons. 

2a  Section  906.27  is  revised  to  read  as 
follows: 

5  908.27    Alternate  nnemt>ers. 

During  the  absence  or  at  the  request 
of  a  committee  member,  that  member's 
alternate  shall  act  in  the  place  of  such 
member  and.  in  the  absence  of  such 
alternate,  the  additional  alternate  shall 
so  act:  Provrded.  That  a  grower  member 
may  desfgrrafe  any  alternate  grower 
member  or  additional  alferr.ate  grower 
member  to  act  in  that  mcmbpr's  place  if 
the  alterrrafe  grower  member  or 
additional  alternate  grower  member  so 
designated  was  selected  from  tite  same 
entity  which  was  authorized  to 
notMinate  the  member:  and  that  a 
handler  member  may  designate  any 
alternate  handler  member  or  additional 
alternate  handler  member  to  act  in  that 
member's  place  if  the  allemale  handler 
member  or  additional  alternate  handler 
member  so  designated  was  selected 
from  the  same  entity  which  was 
anthorized  lo  nominate  the  member.  In 
the  event  of  death,  removal:  resignation, 
or  disqualification  of  a  member,  that 
member's  alternate  shall  act  for  such 
member  until  a  successor  for  such 
member  is  selected  and  has  qualified. 

§908.29     lAroerwlpdl 

21.  Section  908.29  is  amended  by 
removing  paragraph  (n). 

22.  Section  908.30  is  amended  by 
revising  the  title  and  paragraph  (a)  lo 
read  as  follows: 

§  908.30    Voting  procedures. 

(a)  A  majority  of  the  cormnittee  shall 
constitute  a  qaorwm  and  any  action  of 
the  committee  shall  require  at  least 
seven  r.oficiirrir>g  votes. 


;  90e  104     tRemoved  1 

23.  Section  <«K.104  is  removed. 

Signpft  n\  WaKhington.  LXJ,  on  June  1. 1987. 
I  Patrick  Boyle. 
Administrator 
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7  CFR  Part  1065 

Milk  in  ttie  Net»rast«a- Western  Iowa 
Marketing  Area;  Proposed  Suspension 
of  Certain  Provision*  of  ttie  Order 

agency:  Agricultural  Marketing  Service, 

USD  A. 

ACTION:  Proposed  suspension  of  rule. 


summary:  This  notice  invites  public 

comments  on  a  pn>pnsal  to  suspend  for 
the  months  (rf  |iiwr  thnnigh  August  1987 
the  requJn»menf  that  a  rooperafive 
association  deliver  51  percent  or  more  of 
the  producer  milk  of  members  of  the 
associutiiiii  to  pool  (listrtlHjtin)4  plants  of 
other  hafullers  tii  order  to  qualify  a 
supply  plant  (>per:ited  by  the 
cooperative  a.s>t»K:r,ilion  lot  p«t>ling 
uruler  the  Nebraska  Western  U)wa 
order. The  tn  tu>o  was  reqiiesterl  by  a 
cooperative  a.-it-tKUrflioo  lli.il  represents 
producers  who  suppdy  milk  for  the 
market.  The  association  chums  that  this 
action  is  necessary  to  assure  that  its 
member  dairy  farmers  who  have 
regularly  supplied  the  markets  fluid 
needs  will  continue  lo  share  in  the 
market's  fluid  milk  sales. 
DATE:  Comments  are  due  on  or  before 
lune  15,  1987. 

AOOflCSS:  Comments  (two  copies) 
should  be  filed  wnth  the  Dairy  Division. 
Agricultural  SWketingS^'rvice.  Room 
2968.  South  Building.  U.S.  Department  of 
Agriculture.  Waslungtim.  V)V.  20250. 
FOR  FUfTTHER  IMFORMATION  CONTACT. 

Constance  M  Bftiiner  M.iikeiing 
Specialist.  Dairy  Division.  Agncullaral 
Marketing  Service.  U.S.  Department  of 
Agriculture.  Washington.  DC  2025a 

(202)  44"  ria-i 

SUPPLEMENTARY  INFORMATIQH:  The 

Administrator  of  the  Agricultural 
Marketing  Service  has  certified  that  this 
proposed  action  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Such  action  would  lessen  the  regulatory 
impact  of  the  order  on  certain  milk 
handlers  and  would  tend  to  ensure  that 
dairy  farmers  would  continue  to  have 
their  milk  pooled  and  priced  under  the 
order  and  thereby  receive  the  benefits 
that  accrue  from  such  pricing. 

Notice  is  hereby  given  that,  pursuant 
to  Ihe  provisions  of  the  Agricultural 


Marketing  Agreement  Act  of  1937.  as 
amended  (7  U.S.C.  601  through  674).  Ihe 
suspension  of  Ihe  following  provisions 
of  the  order  regulating  Ihe  handling  of 
milk  in  the  Nebraska-Western  Iowa 
marketing  area  is  being  considered  for 
the  months  of  June  through  August  1987: 

In  §  1065.7(c),  the  words  "51  percent 
or  more  of  the". 

All  persons  who  want  to  send  written 
data,  views  or  arguments  about  the 
proposed  suspension  should  send  two 
copies  of  them  to  the  Dairy  Div  ision, 
Agricultural  Marketing  Service.  Room 
2966.  South  Building.  U.S.  Department  of 
Agriculture,  Washington.  DC  20250,  by 
the  7th  day  after  publiuition  of  this 
notice  in  the  Federal  Register.  The 
period  for  filing  comments  is  limited  lo  7 
days  because  a  longer  period  would  not 
provide  the  time  needed  to  complete  the 
required  procedures  and  include  June 
1987  in  the  suspension  period. 

The  comments  that  are  sent  will  be 
made  available  for  public  inspection  in 
the  Dairy  Division  during  normal 
business  hours  (7  CF'R  1.27(b)). 

Statement  of  Cons  leration 

The  proposed  suspension  would 
remove  for  the  months  of  June  through 
August  1987  the  requirement  that  a 
cooperative  association  deliver  51 
percent  or  more  of  the  producer  milk  of 
members  of  the  association  to  pool 
distributing  plants  of  other  handlers  in 
order  to  qualify  a  supply  plant  operated 
by  the  cooperative  dissociation  for 
pooling.  The  suspension  was  requested 
by  Mid-America  Dairymen.  Inc.  (Mid- 
Am),  a  cooperative  association  that 
represents  a  large  number  of  the 
market's  producers. 

Although  milk  production  is  slightly 
below  last  year's  levels,  the  cooperative 
states  that  the  proposed  suspension  is 
needed  because  the  percentage  of  the 
cooperative's  member  milk  production 
shipped  to  distributing  plants  is 
expected  lo  fall  below  51  percent.  For 
the  months  of  January  through  April 
1987,  Mid-Am  production  pooled  on  the 
Nebraska-Western  Iowa  order  was  2 
percent  lower  than  for  the  same  period 
of  1986.  For  the  market  as  a  whole, 
pooled  producer  milk  decreased  1 
percent  during  January  through  April 
1987  from  the  same  period  in  1986,  while 
Class  I  sales  also  declined  by  1  percent. 
According  to  the  cooperative,  receipts  at 
pool  distributing  plants  also  have 
declined. 

Mid-Am  stales  that  the  decrease  in 
Class  I  sales  that  will  accompany  the 
closing  of  schools  for  the  summer  will 
reduce  the  percentage  of  the 
cooperative's  producer  milk  shipped  to 
Nebraska-Western  Iowa  pool 
distributing  plants  during  Ihe  months  of 


June  through  August.  As  alternatives  to 
dcpooling  some  milk  of  its  member 
producers,  the  cooperative  would  have 
to  attempt  to  pool  Nebraska-Western 
iowa  producer  milk  on  another  Federal 
order  or  ship  milk  to  distributing  plants 
where  the  milk  would  be  received, 
loaded  back  into  the  truck  and  shipped 
to  a  manufacturing  plant.  Either 
alternative  would  require  the 
cooperative  to  move  milk  in  an 
uneconomic  and  inefficient  manner 
solely  to  maintain  the  pool  status  of 
producers  who  historically  have 
supplied  the  fluid  needs  of  the 
Nebraska-Western  Iowa  marketing  area. 
Accordingly,  it  may  be  appropriate  to 
suspend  the  51  percent  delivery 
standard  for  the  months  of  June  through 
August  1987. 

List  of  Subjects  in  7  CFR  Part  1065 

Milk  marketing  orders.  Milk,  Dairy 
products. 

The  authority  citation  for  7  CFR  Part 
1065  continues  to  read  as  follows: 

Authority:  Sees.  1-19.  48  Stat,  31,  as 
amended:  7  iJ.S.C.  601-674. 

Signed  at  Washington,  DC,  on:  June  2, 1987. 
|.  Patrick  Boyle. 
Admimstrator. 
(PR  Doc  87-12943  Filed  6-5-87;  8:45  amj 
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Food  Safety  and  Inspection  Service 

9  CFR  Parts  309,  310,  and  314 

[Docket  No.  86-032P1 

Disposal  of  Livestock  Carcasses  and 
Parts  Condemned  for  Biological 
Residues 

AGENCY:  Food  Safety  and  Inspection 
Service,  USDA, 
ACTION:  Proposed  rule. 

SUMMARY:  The  Food  Safety  and 
Inspection  Service  proposes  to  amend 
Ihe  Federal  meat  inspection  regulations 
governing  methods  of  handling  and 
disposing  of  livestock  carcasses  and 
parts  of  carcasses  condemned  by  the 
Agency  because  they  bear  or  contain 
biological  residues  which  cause  the 
articles  to  be  adulterated.  Current 
regulations  do  not  require  methods  of 
disposal  that  preclude  use  of  such 
carcasses  and  parts  of  carcasses  in 
nonhuman  foods  such  as  animal  feed. 
Many  biological  residues  may  not  be 
destroyed  by  current  disposal  methods, 
and  these  residues  may  cause  the 
tissues  of  livestock  consuming  animal 
feed  made  from  condemned  articles  to 
become  adulterated.  To  preclude 
livestock  carcasses  and  parts 


condemned  because  of  biological 
residues  from  being  used  to  make 
animal  feed,  the  Agency  believes  that 
such  condemned  articles  must  be 
destroyed  by  incineration  or  burial.  If 
adopted,  this  proposal  will  make  the 
Federal  meat  inspection  regulations 
governing  the  disposition  of  livestock 
carcasses  and  part  of  carcasses 
adultereated  with  biological  residues 
consistent  with  regulations  which 
govern  the  disposition  of  poulby 
carcasses  and  parts  of  carcasses 
condemned  because  of  biological 
residues. 

DATE:  Comments  must  be  received  on  or 
before:  August  7. 1987. 

ADDRESS:  Written  comments  may  be 
senl  in  duplicate  to  the  Policy  Office. 
ATTN:  Linda  Carey,  FSIS  Hearing  Clerit. 
Room  3168.  South  Agriculture  Building. 
Food  Safety  and  Inspection  Service,  U.S. 
Department  of  Agriculture.  Washington. 
DC  20250.  (See  also  "Comments"  under 
SUPPLEMENTARY  INFORMATION.) 
FOR  FURTHER  INFORMATION  CONTACT: 

Dr  Douglas  L.  Bemdt.  Director. 
Slaughter  Inspection  Standards  and 
Procedures  Division.  Meal  and  Poultry 
Inspection  Technical  Services.  Food 
Safety  and  Inspection  Service,  U.S. 
Department  of  Agriculture,  Washington. 
DC  20250. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12291 

The  Agency  has  determined  that  this 
proposal  is  not  a  major  rule  under 
Executive  Order  12291.  The  proposed 
rule  will  not  result  in  an  annual  effect  on 
the  economy  of  $100  million  or  more;  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal.  State  or  local  government 
agencies  or  geographic  regions;  or 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability  of 
United  States-based  entc-priEes  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets.  The 
average  number  of  residue-based 
condemnations  for  the  last  5  years  has 
been  1,624  per  year  out  of  an  average 
annual  slaughter  of  119.3  miUion 
animals.  Therefore,  requiring  such 
carcasses  and  parts  to  be  destroyed  by 
incineration  or  burial  would  have 
minimal  impact  on  livestock 
slaughtering  establishments. 

Effect  On  Small  Entities 

The  Administrator  of  the  Food  Safety 
and  Inspection  Service  has  determined 
that  this  proposed  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities,  as 
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defined  by  the  RegulaJory  HexibilHy 
Act,  Pub.  L  96-354  (5  U.S.C  601).  The 
occurrence  of  carcasses  or  parts 
condemned  for  biological  residues  is 
usually  limited  to  one  or  a  few  carcasses 
or  parts  at  any  given  time.  Because  of 
the  low  incidence  of  residue-adulterated 
carcasses  or  parts,  establishments 
slaughtering  a  small  number  of  livestock 
each  year  are  unlikely  to  encounter  a 
carcass  or  parts  requiring  condemnation 
because  of  a  biological  residue. 

Comments 

Interested  persons  are  invited  to 
submit  written  comments  concerning 
this  proposed  rule.  Written  comments 
should  be  sent,  in  duplicate,  to  the 
Policy  Office  and  should  refer  to  the 
docket  number  appearing  in  the  heading 
of  this  document.  All  comments 
submitted  pursuant  to  this  notice  will  be 
made  available  for  public  inspection  in 
the  Policy  Office  between  9;00  a.m.  and 
4:00  p  m.,  Monday  through  Friday, 

Background 

Under  the  Federal  Meat  Inspection 
Act  (FMIA)  (21  U.S.C.  601  et  seq.].  the 
Secretary  of  Agriculture  is  responsible 
for  assuring  that  meat  and  meat  food 
products  distributed  to  consumers  are 
wholesome  and  not  adulterated  (21 
U.S.C.  602).  FMIA  provisions  for 
preventing  the  use  in  commerce  of  meat 
and  meal  food  products  which  are 
adulterated  include  sections  3  and  4  (21 
U.S.C.  603  and  604).  Section  3  of  the 
FMIA  directs  the  Secretary,  through 
inspectors,  to  provide  an  ante-mortem 
examination  ana  inspection  of  all  cattle, 
sheep,  swine,  goats,  horses,  mules,  and 
other  equines  before  they  are  allowed  to 
enter  an  establishment  in  which  they  are 
to  be  slaughtered.  Section  4  of  the  FMIA 
provides  for  a  post-mortem  examination 
and  inspection  of  the  carcasses  and 
parts  of  carcasses  of  such  animals. 
Ante-mortem  and  post-mortem 
inspections  reveal  diseases, 
abnormalities,  or  other  conditions  which 
cause  the  carcass  or  its  parts  to  be 
adulterated  within  the  meaning  of 
section  l(m)  of  the  FMIA  (21  U.S.C. 
601(m)).  Inspectors  identify  all  carcasses 
and  parts  thereof  found  to  be 
adulterated  as  "Inspected  and 
condemned".  The  condemned  carcasses 
and  parts  must  be  destroyed  for  food 
purposes  in  the  presence  of  an  inspector 
(21  U.S.C.  604).  Federal  meat  inspection 
regulations  specify  methods  of  disposal 
of  condemned  livestock  carcasses  and 
parts  of  carcasses. 

An  intergral  part  of  the  meat 
inspection  program,  which  is 
administered  and  enforced  by  the  Food 
Safety  and  Inspection  Service  (FSIS)  (7 
CW  2.17(g)  and  2.55(a)(2)).  is  the 


detection  and  control  of  biological 
residues  in  livestock  during  ante-mortem 
inspection  and  in  livestock  carcasses 
and  parts  of  carcasses  during  post- 
mortem inspection.  Biological  residues 
are  described  in  the  regulations  (9  CFR 
301.2)  as  substances  which  remain  in 
livestock  at  the  lime  of  slaughter  or  in 
any  tissues  after  slaughter  as  the  result 
of  treatment  or  exposure  of  livestock  to 
a  pesticide,  organic  or  inorganic 
compound,  hormone,  hormone-like 
substance,  growth  promoter,  antibiotic, 
anthelmintic,  tranquilizer  or  other 
therapeutic  or  prophylactic  agent. 

Tolerances  and  recommended  action 
levels  for  biological  residues  are 
developed  by  other  Departments.  FSIS 
applies  the  tolerances  and  action  levels 
for  animal  drugs  and  unavoidable 
contaminants  established  by  the  Food 
and  Drug  Administration  (FDA)  and  the 
tolerances  and  action  levels  for 
pesticides  established  by  the 
Environmental  Protection  Agency.  FSIS 
condemns  livestock  carcasses  and  parts 
of  carcasses  in  which  these  biological 
residues  exceed  the  established 
tolerance  or  action  levels.  FSIS  also 
condemns  livestock  carcasses  and  parts 
of  carcasses  which  bear  or  contain  any 
amount  of  biological  residues  for  which 
no  tolerance  or  action  level  has  been 
established. 

FSIS  condemns  livestock  carcasses 
and  parts  of  carcasses  on  the  basis  that 
the  level  of  a  biological  residue  causes 
the  article  to  be  adulterated  as  that  term 
is  defined  in  the  FMIA. 

Section  l(m)  of  the  FMIA  contains 
provisions  that  are  relevant  to 
adulteration  determinations  based  on 
the  presence  of  biological  residues  (21 
U.S.C.  601(m)).  These  provisions  define 
as  "adulterated"  any  carcass,  part 
thereof,  meat,  or  meat  food  product  that 
".  .  .  bears  or  contains  any  poisonous  or 
deleterious  substance  which  may  render 
it  injurious  to  health  .  .  ."  (21  U.S.C. 
601(m)(l)):  or  ".  .  .  bears  or  contains  (by 
reason  of  administration  of  any 
substances  to  the  live  animal  or 
otherwise)  any  added  poisonous  or 
added  deleterious  substance  (other  than 
one  which  is  (i)  a  pesticide  chemical  in 
or  on  a  raw  agricultural  commodity;  (ii) 
a  food  additive:  or  (iii)  a  color  additive) 
which  may,  in  the  judgment  of  the 
Secretary,  make  such  article  unfit  for 
human  food  (21  U.S.C.  601(m)(2)(A)):  or 
".  .  .  is.  in  whole  or  part,  a  raw 
agricultural  commodity  and  such 
commodity  bears  or  contains  a  pesticide 
chemical  which  is  unsafe  within  the 
meaning  o^  section  408  of  the  Federal 
Food.  Drug,  and  Cosmetic  Act"  (21 
U.S.C.  601(m)(2)(B)):  or  ".  .  .  is  for  any 
other  reason  unsound,  unhealthful. 


unwholesome,  or  otherwise  unfit  for 
human  food"  (21  U.S.C.  601(m){3)). 

Farm  animals  may  be  treated  with  or 
exposed  to  such  biological  residues  as 
animal  drugs,  pesticides  and  other 
chemicals  directly  or  indirectly  through 
medications,  feed,  equipment,  building 
materials,  and  other  sources.  Most  of  the 
compounds  are  appropriately  used  in 
the  modem,  efficient  production  of 
livestock.  However,  carelessness  or 
misuse  of  these  compounds  may  result 
in  adulterating  residues  which  result  in 
condemnation  of  carcasses  and  carcass 
parts  upon  inspection. 

Condemned  carcasses  and  carcass 
parts  must  be  disposed  of  by  denaturing, 
tanking  (inedible  rendering),  or  other 
methods  that  assure  they  will  not  be 
used  in  human  food.  However,  these 
methods  are  not  designed  to  preclude 
other  uses,  such  as  animal  feed. 

Rendering  and  denaturing  destroy 
harmful  microorganisms,  but  the 
methods  are  not  effective  in  destroying 
all  biological  residues.  As  a  result, 
rendered  and  denatured  products  used 
in  animal  feed  may  cause  the  tissues  of 
the  livestock  consuming  the  feed  to 
become  adulterated.  Only  incineration 
or  burial  of  livestock  carcasses  and 
parts  of  carcasses  condemned  because 
they  are  adulterated  with  pesticide, 
drug,  or  other  biological  residues  can 
preclude  the  recycling  of  those  residues 
through  other  animals.  Therefore,  the 
Agency  believes  that  incineration  or 
burial  is  necessary  to  assure  the 
effective  destruction  of  such  condemned 
carcasses  and  carcass  parts  and  to 
prevent  the  distribution  of  adulterated 
meat  and  meat  food  products  (21  U.S.C. 
602  through  604.  621). 

The  official  establishment  would  be 
responsible  for  properly  disposing  of 
any  carcasses  condemned  for  biological 
residues  by  contacting  appropriate  State 
or  local  authorities  to  arrange  for 
dispoal  at  an  approved  incinerator  or 
burial  site.  Once  arrangements  have 
been  made,  the  disposal  would  continue 
to  be  under  observation  and  supervision 
of  a  Program  employee  to  assure 
effective  destruction. 

Under  this  proposal,  a  new  §  314.12 
would  be  added  to  the  Federal  meat 
inspection  regulations  to  specify 
methods  for  the  destruction  of  livestock 
carcasses  and  parts  thereof  condemned 
for  biological  residues.  Section  309.16  of 
the  Federal  meat  inspection  regulations 
(9  CFR  309.16)  would  be  amended  to 
refer  to  §  314.12.  Other  disposal  methods 
in  §§  314.1  and  314.3  of  those  regulations 
(9  CFR  314.1  and  314.3)  would  no  longer 
be  acceptable  alternatives  for  disposing 
of  such  carcasses  and  parts.  Therefore. 


the  reference  to  §§  314.1  and  314.3  in 
§  314.16  would  be  deleted. 

Section  310.5  (9  CFR  310.5)  also  would 
be  amended  to  add  the  provision  that 
carcasses  and  parts  condemned  for 
biological  residues  shall  be  kept 
separate  from  other  condemned 
products  in  order  to  assure  that  they  are 
disposed  of  in  compliance  with  the 
regulations. 

Proposed  Rule 

For  reasons  set  forth  in  the  preamble, 
Title  9,  Parts  309.  310.  and  314,  of  the 
Code  of  Federal  Regulations  would  be 
amended  as  set  forth  below. 

List  of  Subjects 

9  CFR  Part  309 

Ante-mortem  inspection,  Meat 
inspection. 

9  CFR  Part  310 

Carcasses  and  parts.  Meal  inspection. 
9  CFR  Part  314 

Meat  inspection.  Condemned  or  other 
inedible  products. 

PART  309— ANTE-MORTEM 
INSPECTION 

1.  The  authority  citation  for  Part  309 
continues  to  read  as  follows; 

Authority:  34  Slat.  1260.  79  Stat.  903.  as 
amended.  81  Stat.  584.  84  Stat.  91,  438:  21 
U.S.C.  601  et  seq..  33  U.S.C.  1254(b) 

2.  Section  309.16  would  be  amended 
by  revising  paragraph  (b)  to  read  as 
follows: 

§  309.16    Livestock  suspected  of  having 

biological  residues. 

•         *         •         •         • 

(b)  All  carcasses  and  edible  organs 
and  other  parts  thereof,  in  which  are 
found  any  biological  residue  which 
render  such  articles  adulterated,  shall  be 
marked  "U.S.  Condemned"  and 
disposed  of  in  accordance  with  §  314.2 
of  this  subchapter,  unless  ordered 
otherwise  by  the  Administrator  in 
specific  cases. 


PART  310— POST-MORTEM 
INSPECTION 

3.  The  authority  citation  for  Part  310 
continues  to  read  as  follows: 

Authority:  34  Stat  1260.  79  Stat.  903,  as 
amended.  81  Stat.  584,  84  Slat.  91,  438;  21 
U.S.C.  601  et  seq..  33  U.S.C.  1254(b). 

4.  Section  310.5  would  be  amended  by 
designating  the  current  paragraph  (a) 
and  by  adding  a  new  paragraph  (b)  to 
read  as  follows: 
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§310.5    Condemrwd  carcasses  and  parts 
to  be  so  marked;  taking;  separation. 

(a)  •    •    • 

(b)  Carcasses  and  parts  of  carcasses 
condemned  under  §  309.16(b)  for 
biological  residues  in  an  official 
establishment  shall  be  kept  separate 
from  all  other  condemned  carcasses  and 
parts. 

PART  314— HANDLING  AND  DISPOAL 
OF  CONDEMNED  OR  OTHER  INEDIBLE 
PRODUCTS  AT  OFFICIAL 
ESTABLISHMENTS 

5.  The  authority  citation  for  Part  314 
continues  to  read  as  follows: 

Authority:  34  Stat.  1260.  79  Stat  903.  as 
amended,  81  Stat.  584.  84  Stat.  91.  438:  21 
use.  71  et  seq..  33  U.S.C  46&-466k. 

6.  Part  314  would  be  amended  by 
adding  a  new  section  314.12  to  read  as 
follows: 

§314.12     Disposition  of  carcasses  and 
parts  condemned  for  bioiogicai  residues. 

Carcasses  and  parts  of  carcasses 
condemned  under  §  309.16(b)  shall  be 
destroyed  either  by  incineration  or  by 
burial,  in  accordance  with  the 
requirements  of  the  appropriate  State  or 
local  authorities,  in  the  presence  and 
under  the  supervision  of  a  Program 
employeee. 

Done  at  Washington.  DC.  on:  May  21. 1987. 
Donald  L  Houston. 

Administrator,  Food  Safety  and  Inspection 
Service. 

[FR  Doc.  87-12941  Filed  ft-5-87;  8:45  am) 
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9  CFR  Part  362 
IDocket  No.  85-01 2P] 

Identification  Service  for  Poultry 

AGENCY:  Food  Safety  and  Inspection 
Service  (FSIS). 
ACTION:  Proposed  rule. 

summary:  This  proposed  rule  would 
provide  identification  service  for  poultry 
and  poultry  products  that  have  been 
federally  inspected  and  passed,  and  so 
marked  to  identify  them  as  inspected 
and  passed.  This  would  allow  a 
warehouse  or  similar  facility  to  divide 
such  products  into  smaller  portions  or 
combine  such  products  into  larger  units, 
while  maintaining  the  identity  of  the 
product  as  federally  inspected  and 
passed  and  so  marked.  Pursuant  to  the 
Agricultu.'-al  Marketing  Act  of  1946,  as 
amended  (7  U.S.C.  1621  et  seq.).  Parts 
350  through  362  of  Title  9  have  been 
promulgated  to  regulate  the  voluntary 
inspection  and  certification  service  for 
meat  and  poultry.  Identification  service 


for  meat  and  meat  food  products  is 
already  provided  for  under  }  350.3(a)  oif 

the  regulations. 

date:  Comments  must  be  received  on  or 

before:  August  7, 1987. 

ADDRESS:  Written  comments  to:  Policy 
Office.  ATT.N:  Linda  Carey.  FSIS 
Hearing  Clerk.  Room  3168.  South 
Agriculture  Building.  Food  Safety  and 
Inspection  Service,  U.S.  Department  of 
Agriculture.  Washington.  DC  20250. 
FOR  FURTHER  INFORMATION  CONTACT 
Mr.  Bill  Dennis.  Director,  Processed 
Products  Inspection  Division,  Meat  and 
Poultry  Inspection  Technical  Services. 
Food  Safety  and  Inspection  Service,  U.S. 
Department  of  Agriculture.  Washington, 
DC  20250,  (202)  447-3840. 

SUPPLEMENTARY  INFORMATION: 
Executive  Order  12291 

The  Administrator  has  determined 
that  the  proposed  rule  is  not  a  major  rule 
under  Executive  Order  12291.  It  would 
not  result  in  an  annual  effect  on  the 
economy  of  $100  million  or  more;  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries, 
Federal,  State,  or  local  government 
agencies  or  geographic  regions;  or 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability  of 
United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

Since  the  proposal  would  provide  for 
a  voluntary,  reimbursable  inspection 
service,  the  costs  to  the  Food  Safety  and 
Inspection  Service  (FSIS)  would  be 
minimal.  The  proposal  would  be  cost- 
saving  to  producers  since  it  saves  the 
costs  associated  with  transporting 
product  to  official  establishments.  No 
indication  exists  that  there  should  be 
any  costs  to  consumers  since  the 
proposed  rule  would  be,  in  fact,  cost- 
saving. 

Effects  on  Small  Entities 

Under  the  circumstances  mentioned 
above,  the  Administrator.  Food  Safety 
and  Inspection  Service,  has  determined 
that  this  proposed  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities,  as 
defined  by  the  Regulatory  Flexibihty 
Act.  Pub.  L  96-354  (5  U.S.C.  601). 

Paperwork  Requirements 

The  proposed  rule  would  require  that 
firms  wishing  to  obtain  identification 
service  for  poultry  under  the  proposed 
voluntary  program  register  with  FSIS. 
These  firms  would  also  be  required  to 
maintain  certain  records  outlined  in  the 
regulations.  The  recordkeeping  and 
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reporting  requirements  have  been 
submitted  to  the  Office  of  Management 
and  Budget  under  the  Paperwork 
Reduction  Act.  (44  U.S.C.  3501  et  seq.) 

Comments 

Interested  parties  are  invited  to 
submit  comments  concerning  this  notice. 
Written  comments  should  be  sent  in 
duplicate  to  the  Regulations  Ofnce.  The 
comments  should  reference  Docket 
Number  85-012P  All  comments 
submitted  pursuant  to  this  notice  will  be 
available  for  public  inspection  in  the 
Policy  Office  between  9:00  a.m.  and  4:00 
p.m..  Monday  through  Friday. 

Background 

Section  350-3  of  Title  9  of  the 
regulations  authorizes  a  voluntary 
identification  service  to  be  provided  for 
meat  and  other  products  that  have  been 
federally  inspected  and  passed  at  an 
official  establishment.  The  purpose  of 
providing  identification  service  is  to 
allow  a  warehouse  or  similar  facility  to 
divide  such  products  into  smaller 
portions  or  combine  such  products  into 
larger  units,  while  maintaining  the 
identity  of  the  product  as  federally 
inspected  and  passed  and  so  marked. 

While  this  voluntary  program  has 
been  in  place  for  some  time  with  regard 
to  meat  and  other  products,  no  similar 
regulation  exists  to  provide  a  similar 
service  for  poultry  and  poultry  products. 

In  recent  years,  the  increasing 
demand  for  poultry  products  has  led  to 
alternative  marketing  and  distribution 
methods,  in  order  to  meet  the  demand 
presented  by  these  newly-developed 
marketing  methods,  some  processors 
have  expressed  an  interest  in  breaking 
bulk,  repackaging,  weighing,  and 
officially  labeling  poultry  products  at 
warehouses  or  distribution  points  which 
are  not  federally  inspected.  Under 
current  poultry  regulations,  most  of 
these  operations  as  well  as  the  official 
identification  and  labeling  of  poultry 
products  must  be  performed  at  an 
official  establishment  in  the  presence  of 
an  inspector. 

Under  the  proposed  regulation,  the 
continued  presence  of  an  inspector 
during  these  operations  would  ensure 
that  the  poultry  products  have  been 
property  stored,  transported  and  have 
not  been  changed  in  any  manner  that 
would  make  them  ineligible  for  the 
federal  mark  of  inspection.  The 
proposed  regulation  would  allow  a 
processor  greater  latitude  in  the 
handling  and  distribution  of  his  product 
by  permitting  identification  service  at  a 
location  other  than  an  official 
establishment. 

The  current  identification  service  for 
meat  and  other  products  is  a  voluntary 


service,  provided  by  FSIS.  upon 
application  under  §  350.5  of  the 
regulations.  When  a  warehouse  is 
approved  for  identification  service,  an 
inspector  will  go  to  the  warehouse  and 
supervise  proper  identification,  sanitary 
conditions,  and  product  integrity.  The 
inspector  will  then  permit  the  remarking 
and  labeling  of  product  with  the  federal 
mark  of  inspection. 

Identification  service  for  poultry 
would  be  obtained  in  a  similar  fashion 
as  for  meat.  An  application  would  be 
made  for  this  voluntary  service  under 
S  362.3  of  Title  9  of  the  regulations.  The 
firm  requesting  identification  service  for 
poultry  will  reimburse  FSIS  according  to 
S  362.5  of  the  regulations.  Currently,  the 
base  rate  is  $19.04  per  hour. 

FSIS  believes  that  providing  this 
service  for  poultry  would  be  beneficial 
since  it  would  facilitate  the  efficient 
handling  and  distribution  of  poultry  and 
poultry  products.  In  view  nf  the  success 
of  the  program  FSIS  currently  makes 
available  for  meat  and  meat  food 
products,  it  appears  that  it  would  be  in 
the  best  interests  of  consumers  and 
producers  if  FSIS  were  to  make 
available  the  same  service  for  poultry 
and  poultry  products.  This  objective 
would  be  accomplished  by  amending 
S  362.2  of  Title  9  of  the  regulations  by 
adding  a  new  paragraph  (c). 

List  of  Subjects  in  9  CFR  Pari  362 

Poultry  and  poultry  products. 
Voluntary  inspection. 

PART  362— I  AMENDED! 

1.  The  authority  citation  for  Part  362 
continues  to  read  as  follows: 

Authority:  60  Stat  1087.  as  amended.  7 
U.S.C.  1662.  60  Stal.  1090.  as  amended,  7 
U.S.C.  1624;  7  CFR  2.15(a),  2.92. 

§362.2    IAm«nd*d| 

2.  Section  362.2  would  be  amended  by 
adding  a  new  paragraph  (c).  to  read  as 

follows: 

•         •         *         *         • 

(c)  Identification  Service.  (1)  Poultry 
or  other  product  that  is  federally 
inspected  and  passed  at  an  official 
establishment,  or  upon  importation, 
under  the  Poultry  Products  Inspection 
Act.  is  officially  marked  to  identify  it  as 
federally  inspected  and  passed.  In  order 
to  facilitate  the  division  of  such  poultry 
or  other  product  into  smaller  portions  or 
its  combination  into  larger  units  and  still 
maintain  its  identity  as  product  which 
has  been  federally  inspected  and  passed 
and  so  marked,  inspectors  may 
supervise  the  handling  and  weighing  of 
the  product  and  mark  such  portions  and 
units  with  the  official  mark  of  Federal 


inspection  when  they  determine  that 
identity  has  been  maintained. 

(2)  At  the  time  service  is  furnished, 
product  must  be  sound,  wholesome,  and 
fit  for  human  food.  The  service  will  be 
available  only  on  premises  other  than 
those  of  official  establishment.  The 
sanitation  of  the  place  or  area  where 
service  is  furnished  must  comply  with 
the  provisions  of  Part  381,  Subpart  H  of 
this  chapter. 

(3)  The  mark  of  inspection  shall  be 
applied  only  under  the  immediate 
supervision  of  an  inspector. 

(4)  This  service  does  not  cover  further 
cutting  and  processing  of  products. 
These  activities  must  take  place  at  an 
official  establishment. 

(5)  The  registration  and  recordkeeping 
requirements  enumerated  in  Part  381, 
Subpart  Q.  of  this  chapter  shall  apply  to 
firms  requesting  voluntary  identification 
service  under  this  paragraph  (c). 

Dated:  |une  2. 1987 
Donald  L.  Houston. 

Administrator.  Food  Safety  and  Inspection 

Service. 
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Assessment  of  Fees  for  Supervision  of 
Edge  Corporations  and  Bank  Holding 
Companies  and  for  Processing 
Applications 

AGENCY:  Board  of  Governors  of  the 

Federal  Reserve  System. 

action:  Proposed  rulemaking. 

SUMMARV:  On  November  12, 1986,  the 
Board  of  Governors  of  the  Federal 
Reserve  System,  sought  public  comment 
on  a  proposal  to  assess  fees  for  certain 
of  its  supervisory  activities.  51  Federal 
Register  48101  (November  19.  1986).  The 
Board  advanced  the  proposal  as  a 
possible  cost  recovery  measure  to 
supplement  prior  Board  actions  to 
streamline  operations  and  eliminate 
unnecessary  functions.  This  proposal 
was  designed  to  recover  the  total  of 
identifiable  costs  incurred  by  the 
Federal  Reserve  in  supervising  Edge  Act 
corporations  and  in  processing 
applications  submitted  by  banks,  bank 
holding  companies  and  others.  After 
reviewing  the  comments  submitted  in 
response  to  its  original  proposal,  the 
Board  is  seeking  comment  on  a  revised 
proposal.  This  proposal  would  levy 
charges  for  the  supervision  of  bank 


holding  companies  (in  particular  the 
parent  holdmg  company  and  its 
nondepository  subsidiaries)  as  well  as 
for  the  supervision  of  Edge  Act 
corporations  and  for  processing 
applications.  Under  this  proposal  fees 
and  assessments  would  be  set  to 
recover  about  half  of  the  costs  incurred 
by  the  Federal  Reserve  in  conducting 
these  activities.  The  Board  also  njquests 
comment  on  whether,  if  the  Board  does 
decide  to  charge  for  certain  supervisory 
activities,  this  revised  proposal  to 
charge  lower  fees  but  to  include  bank 
holding  company  supervision  is 
preferable  to  its  original  proposal. 

DATE:  Comments  must  be  received  by 
July  6. 1987. 

ADDRESS:  All  comments,  which  should 
refer  to  Docket  No.  R-0584,  should  be 
mailed  to  William  W.  Wiles.  Secretary, 
Board  of  Governors  of  the  Federal 
Reserve  System,  20th  Street  and 
Constitution  Avenue,  NW..  Washington. 
DC  20551.  or  should  be  delivered  to  the 
Office  of  the  Secretary.  Room  2223, 
Eccles  Building,  20th  Street  and 
Constitution  Avenue.  NW.,  between  the 
hours  of  8:45  a.m.  and  5:25  p.m. 
weekdays.  Comments  may  be  inspected 
in  Rcom  1122,  Eccles  Building  between 
9:00  a.m.  and  5:00  p  m.  weekdays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frederick  M.  Struble,  Associate 
Director.  (202)  452-3794,  Don  E.  Kline, 
Associate  Director,  (202)  452-3421, 
Kevin  M.  Raymond.  Supervisory 
Financial  Analyst  (202)  452-2573,  or 
James  V.  Houpt.  Supervisory  Financial 
Analyst  (202)  452-3358,  Division  of 
Banking  Supervision  and  Regulation;  or 
James  E.  Scott.  Senior  Counsel,  (202) 
452-3513.  Legal  Division,  or  for  users  of 
Telecommunications  Devices  for  the 
Deaf,  Eamesfine  Hill  or  Dorothea 
Thompson  (202)  452-3544,  Board  of 
Governors  of  the  Federal  Reserve 
System.  W.ishington.  DC  20551, 
SUPPLEMENTARY  INFORMATION: 

Background 

In  November,  1986.  the  Board 
proposed  for  public  comment  a  schedule 
of  fees  designed  to  recover  the 
identifiable  costs  incurred  by  the 
Federal  Reserve  in  supervising  of  Edge 
Act  corporations  defined  in  section  25(a) 
of  the  Federal  Reserve  Act.  12  U.S.C.  611 
et  seq.)]  and  in  processing  applications 
filed  by  bank  holding  companies  and 
state  member  banks  and  by  companies 
or  individuals  seeking  to  acquire  control 
of  such  banking  organizations.  The 
Board's  proposal  to  begin  to  recover  a 
portion  of  its  costs  was  limited  to  these 
two  specific  areas  of  activity  in  order  to 
avoid  duplicating  charges  levied  by 
other  bank  regulatory  agencies.  Since 
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the  Board  supervises  Edge  Act 
corporations  and  processes  applications 
submitted  to  the  System.  Federal 
Reserve  assessments  and  fees  for  these 
activities  would  avoid  a  duplication  of 
charges. 

Most  of  the  comments  submitted  by 
the  public  were  opposed  to  the  proposal. 
Various  arguments  were  offered  in 
opposition,  including  the  additional 
burden  on  banking  organizations  at  a 
time  when  they  are  experiencing  strong 
pressures  on  profit  margins  and  the 
recommendation  that  general  revenues 
of  the  Board  be  used  since  the  System's 
regulatory  activities  are  a  necessary 
complement  to  its  monetary  policy 
responsibilities. 

After  reviewing  the  comments 
submitted  by  the  public,  the  Board  has 
revised  its  proposal  to  significantly 
lower  the  proposed  fees  for  applications 
and  supervision  of  Edge  Act 
corporations.  In  conjunction  with  that 
revision,  however,  the  Board  is 
proposing  a  specific  schedule  of  annual 
fees  for  inspection  and  supervision  of 
bank  holding  companies.  (The  Board 
previously  sought  comment  on  the 
general  concept  of  charging  for  such 
supervision.)  The  Board  has  reached  a 
tentative  conclusion  that  the  Federal 
Reserve's  supervision  of  bank  holding 
companies,  particularly  the  assets  of 
parent  companies  and  the 
nondepository  subsidiaries  of  such 
companies,  are  also  activities  conducted 
solely  by  the  Federal  Reserve.  Thus,  it 
appears  that  a  Federal  Reserve  charge 
for  these  activities  would  also  be  more 
in  the  nature  of  a  charge  for  additional 
super\'ision  rather  than  a  duplication  of 
charges  imposed  by  other  agencies. 

The  Board,  therefore,  has  decided  to 
seek  comment  on  a  proposal  to  charge 
for  the  supervision  of  parent  holding 
companies  and  their  nondepository 
subsidiaries  as  well  as  for  the 
supervision  of  Edge  Act  corporations 
and  for  processing  various  types  of 
applications.  The  proposal  would,  set 
assessments  and  fees  to  recover  about 
half  of  the  identifiable  costs  (based  on 
1986  estimates  after  certain  downward 
adjustments)  of  each  of  these  activities. 

Annual  Assessments  for  the  Inspection 
of  Bank  Holding  Companies 

While  the  Federal  Reserve's 
supervision  of  bank  holding  companies 
involves  a  review  of  examination 
reports  and  other  data  relating  to  the 
condition  of  subsidiary  depository 
institutions,  the  System  ordinarily  does 
not  directly  examine  such  depository 
institutions  as  part  of  the  process  of 
inspecting  bank  holding  companies. 
Moreover,  subsidiary  depository 
institutions  pay  assessments  to  federal 
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or  state  agencies.  Thus,  to  avoid  double 
assessment,  the  Board  has  decided  to 
structure  its  proposal  to  charge 
inspection  fees  in  the  form  of  an  annual 
assessment  to  bank  holding  companies 
so  that  they  do  not  reflect  the  estimated 
costs  incurred  by  the  System  in 
reviewing  these  subsidiary  depository 
institutions. 

In  focusing  on  the  nondepository 
activities  of  bank  holding  companies, 
the  Board  is  proposing  to  use.  as  the 
basis  for  determining  the  annual 
assessment  to  be  charged  a  holding 
company,  assets  of  the  parent  that  are 
not  investments  in  or  claims  on  any 
subsidiary,  whether  depository  or 
nondepository,  plus  the  assets  of 
nondepository  subsidiaries.  The  specific 
calculation  to  obtain  the  adjusted  parent 
plus  nondepository  assets  amount  is  as 
follows:  Add  the  total  assets  for  the 
parent  company  and  its  consolidated 
nondepository  subsidiaries,  and  then 
subtract  parent  company  loans  and 
advances  to,  and  investments  in, 
depository  and  nondepository 
subsidiaries. 

The  Board  is  proposing  a  schedule  of 
annual  fees  to  be  paid  by  all  but  the 
smallest  bank  holding  companies  for 
inspection  and  supervision  both  on 
premises  and  off  premises.  The  Board 
believes  that  a  standard  fee  schedule 
based  on  the  size  of  a  bank  holding 
company's  nondepository  assets  is 
preferable  to  an  approach  based  upon 
recorded  staff  time.  The  standard  fee 
schedule  is  easier  to  administer,  more 
predictable  for  budgetary  and  planning 
purposes  of  the  entity  being  assessed, 
and  less  likely  to  result  in  disputes  as  to 
time  spent  and  examiner  productivity, 
disputes  that  might  reduce  the  quality  of 
the  inspection  process.  The  Board  notes 
that  it  has  proposed  a  similar  approach 
for  charging  for  its  supervision  of  Edge 
corporations  for  the  same  reasons.  Some 
commenters  asserted,  in  discussing  the 
proposal  for  Edge  corporations,  that  a 
fee  schedule  that  varies  on  the  basis  of 
asset  size  is  inequitable  for  larger  bank 
holding  companies.  But  there  is,  in  fact, 
a  general  correlation  between  time 
spent  and  costs  incurred  in  an 
inspection  and  the  size  of  the  company 
inspected,  and  the  proposal  has  been 
structured  to  reflect  that  correlation. 
Moreover,  since  the  Board  is  proposing 
to  collect  revenues  equal  to  only  one 
half  of  the  estimated  costs  of 
supervising  bank  holding  companies 
(after  first  making  adjustments  for  the 
costs  involved  in  super\  isirig  depository 
subsidiaries],  no  organization  will  be 
charged  a  fee  that  exceeds  the  cost 
incurred  in  supervising  its  parent 
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company  and  nondepository 
subsidiaries. 

Similarly,  the  Board  is  proposing  that 
the  iinnual  fee  for  the  inspection  and 
supervision  of  ban!*.  h(jiciiiiK  companies 
include  pre-mspection  monitoring  and 
post-inspection  evaluation  conducted  off 
site.  A  significant  part  of  the  Federal 
Reserve's  work  in  the  supervision  and 
inspet;tion  process  consists  of 
monitoring  reports  and  other  data 
provided  by  Ixiiik  huldin^  companies, 
evaluating  performance  trends, 
developing  peer  group  standanis  for 
comparison,  and  generally  in  deciding 
when  an  on-site  inspection  is  needed. 
The  Board  is  requesting  comment, 
however,  on  whether  an  annual 
assessment  should  Ih^  paid  only  if  an  on- 
site  inspection  is  performed. 

The  estimated  direct  and  overhead 
costs  attributed  to  the  overall 
supervision  of  bank  holding  companies 
by  the  System's  accounting  system 
amounted  to  approximately  $24  million 
in  1986.  The  Board  has  estimated  that 
the  costs  incurred  in  supervising  the 
depository  subsidiaries  of  bank  holding 
company  was  approximately  $6  million. 
This  amount,  consequently,  was 
deducted  from  the  estimate  of  the  total 
cost  involved  in  supervising  bank 
holding  companies  before  developing 
the  schedule  of  annual  assessments 
presented  in  Table  I.  A  decision  was 
also  made  not  to  levy  a  charge  on 
banking  organizations  that  have  total 
nondepository  assets  of  less  than 
$50,000. 

Annual  Assessments  for  Supervising 
Edge  Act  Corporations  and  for 
Processing  Applications 

lable  2  presents  the  schedule  of 
annual  assessments  for  Edge  Act 
corporations  the  Board  is  contemplating 
adopting  as  part  of  the  proposal  in 
which  it  would  charge  for  the 
supervision  of  bank  holding  companies 
and  Edge  Act  corporations  and  for 
processing  various  applications 
submitted  to  the  Federal  Reserve.  The 
assessment  schedules  shown  in  the 
table  are  basically  similar  in  form  to 
those  in  the  Board's  November  1988  fee 
proposal.  That  is,  separate  schedules  are 
specified  for  investment  Edges  and 
banking  Edges  and  the  structure  of 
assessments  for  both  groups  of 
organizations  increases  with  their  size. 
These  structural  features  were  adopted 
in  order  that  the  relative  size  of 
assessments  charged  different 
organizations  would  be  consistent  with 
the  relative  costs  the  System  incurs  in 
supervising  them.  The  assessment 
schedules  shown  in  Table  2  have  been 
revised  to  reflect  the  estimated  costs 
incurred  in  supervising  Edge  Act 


corporations  in  1986  (rather  than  in  1985 
as  used  in  the  previousproposal)  and 
have  been  set  to  produce  revenues  equal 
to  approximately  half  those  costs. 

Tables  3  and  4  present  alternative  fee 
schedules  for  applications  that  the 
Board  is  contemplating  usin  if  it  decides 
to  adopt  the  proposal  of  charging  for 
supervising  bank  holding  companies  and 
Edge  Act  corporations  and  for 
processing  applications.  The  fee 
structures  presented  in  the  tables  are 
also  similar  in  basic  ft)rm  to  the 
November  proposal  Table  3  shows  fees 
that  would  be  charged  for  processing 
three  different  groupings  of  applications 
if  the  Board  were  to  charge  a  flat  fee  for 
each  type  of  application.  Table  4  uses 
the  same  groupings  of  applications  as  in 


Table  3.  biH  would  vary  the  fee  charged 
for  pro<;es»ing  appliclions  in  each  group 
in  accordance  with  the  'pro  forma"  size 
of  the  applicant.  The  level  of  fees  in 
both  tables  have  been  set  to  collect 
revenues  equal  to  one  half  of  the 
estimated  costs  (artcr  certain 
deductions)  incurred  by  the  System  in 
processing  applications  in  198a  The 
Board  is  proposing  to  adopt  the  more 
flexible  Table  4  proposal.  Neither  table 
would  contemplate  charging  for 
processing  Federal  Reserve  membership 
applications  or  ATM  applications,  and 
fees  for  certain  applications  that  must 
be  submitted  in  conjunction  with  other 
applications  would  be  set  at  a  reduced 
level. 


Table  1.— Schedui^  of  Annual  Assessment  to  be  Charged  Bank  Holding 

Companies 


Nonbank  assets  of  parent  holding  company 

plus  assets  ol  noobank  sut)SKj«aries'  (MOlJons 

of  dollars) 


.0  to  .05 

.05  to  .2 

.2  to  .5 

.5  to  10 

1.0  to  10.0 

10.0  to  25  0 

25.0  to  100  0 

100  0  to  500.0 

500  0  to  2,000.0 

2,000  0  to  5.000.0 ... 
5.000  0  to  15,000.0. 
15,000  0  and  over... 


Annual  assessment 


This 
amount 
(dol- 
lars) 


0 

0 

450 

570 

720 

2,520 

4.320 

11.070 

35,070 

65,070 

113.070 

223,070 


Ptus 


Factor 


0.000000 
.003000 
.000400 
.000300 
.000200 
.000120 
.000090 
.000060 
.000020 
.000016 
.000011 
.000005 


Times 


Excess 

over 
(Millions 

of 
dollars) 


.0 

.05 

.2 

5 

1.0 

100 

250 

100.0 

500.0 

2.000.0 

5.0000 

15,000.0 


'  For  eacb  bank  holding  company,  the  asset  total  for  parent  +  nonbank  subsidiary  amount  is 
to  be  computed  by  (a)  adding  total  assets  for  the  parent  company  and  its  consolidated  nonbank 
subsidianes.  and  (b)  ttien  subtracting  parent  company  loans  and  advances  to.  and  investments 
in.  bank  and  nonbank  substdianes 

Table  2.— Schedule  of  Annual  Assessments  for  Edge  and  Agreement 

Corporations 


Total  assets  plus  standby  letters  of  credit 
(Millions  of  dollars) 


Investment  Corporatkjns: ' 

Oto  10 

10  to  25 

25  to  100 

100  to  500 

•  500  to  2.000 

2.000  to  5.000 

Over  5.000.. 
Banking  Corporations: 

Oto  10. 

10  to  25. 

25  to  100. 

100  to  500. 


Anrwal  assessment 


This 
amount 
(dol- 
lars) 


500 

1.500 

2,550 

6,300 

20,300 

44.300 

86.300 

1000 

3.000 

4,800 

11.550 


Plus 


Factor 


0.000100 
.000070 
.000050 
.000035 
.000016 
.000014 
.000009 

.000200 
.000120 
.000090 
.000060 


Times 


Excess 
over 

(Millions 

of 
dollars) 


0 
10 
25 

100 

500 

2.000 

5.000 

0 

10 

25 

100 
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^  Table  2.— Schedule  of  Annual  Assessments  for  Edge  and  Agreement 

Corporations— Continued 


Annual  assessment 

•    Total  assets  plus  standby  letters  of  credit 
(Millions  of  dollars) 

This 

amount 

(dol- 

ters) 

Plus 

Factor 

Times 

Excess 

over 
(MUkons 

dollars) 

500  to  2,000 .. 

2.000  to  5,000 

Over  5.000 „ _ 

35,550                  .000020 

6S!S«)^^'  000016 

113.55(5  r              000011 

500 

2,000 
5,000 

Plus:  .0000020  times  ft>€  amount  of  commrtrrients  to  purchase  foreign  currencies  and  U  S  dollar 
exchiange. 


'  Consolidated  with  their  subsidiaries. 


Table  3.— Alternative  Flat  Fee  Schedule  for  Processing  Applications 
Submitted  to  the  Federal  Reserve  System 


Type  of  applKatton 


Category  A 

Bank  holding  company  formations,  acquisition  of  banks,  nonbanks  (going 
concerns)  and  bank  holding  companies:  tiank  holding  company  stock  re- 
demptions and  changes  in  control,  international  investment  appl*calions 

Category  B 

Initial  foreign  branches.  Edge  Act  and  other  international  activities;  domestk: 

bank  mergers;  and  changes  in  control  for  state  member  banks 

Category  C  

Bank  holding  company  nonbank  acquisitions  (de  novo)  and  state  member  bank 
branches,  bank  service  corporations.  investn>ents  in  bank  premises  and 
issuance  of  capital  notes  by  state  member  banks;  certain  foreign  branch  and 
investment  noutications 


Fee 


$4,100 


2.000 


1.000 


Table  4.— Proposed  Fee  Schedule  for  Processing  Applications  Submitted  to 

THE  Federal  Reserve  System 


Total  assets  '  (millions  of  dollars) 


Fee) 


Category  A:  * 

Oto  150 

150  to  1.000 

1.000  to  5.000 

5.000  to  10.000 

Over  10,000 

Category  B: 

Oto  150 

160  to  1,000 

1,000  to  5,000 

5,000  to  10,000 

Over  10.000 

Category  C: 

Oto  150 „ 

150  10  1.000 

1,000  to  5,000 

5,000  to  10.000 

Over  10,000 


This 
anKXjnt 
(dollars) 


Plus 


3,200 
3.200 
4,700 
6.200 
7,700 

1,200 
1.200 
1.700 
2.200 
2.700 

700 

700 

900 

1.100 

1,300 


Factor  Tinf>es 


.000001764 
000000375 
.000000300 


000000588 
000000125 
.000000100 


.000000235 
.000000050 
.000000040 


Excess 

over 
(millkjns 

of 
dollars) 


150 
1,000 
5.000 


160 
1.000 
5.000 


150 
1,000 
5,000 


'  Total  assets  are  to  be  measured  on  a  pro  forma  basis— that  is.  the  appHcant's  total  assets  if 
its  application  is  approved. 
*  For  types  of  applications  and  notifications  Included  in  each  category,  see  Table  3, 


Specific  Issues  for  Comment 

The  Board  requests  comment  on  the 
following  issues  raised  by  the  proposed 
rulemaking. 

1.  The  Board  has  proposed  a  revised 
schedule  of  assessments  for  the 
super\'ision  of  Edge  corporations  (Table 
2)  as  well  as  revised  alternative 
schedules  of  fees  for  the  processing  of  a 
variety  of  applications  filed  with  the 
Board  (Tables  3  and  4).  The  fees  are 
substantially  lower  than  onginally 
proposed  (see  51  Federal  Register  48101 
November  19. 1986)),  in  part,  because 
the  Board  has  expanded  the  scope  of  the 
proposed  system  of  charges  to  include  a 
significant  additional  Board  function — 
inspection  of  bank  holding  companies — 
for  which  a  schedule  of  proposed 
assessments  is  presented  in  Table  1.  The 
Board  seeks  comment  on  whether,  if  it 
decides  to  charge  for  supervisory 
activities,  it  should  adopt  the  schedule 
of  fees  contained  in  Tables  1,  2  and  4  to 
recover  approximately  half  of  the 
Systems  costs  in  conducting  these 
activities,  or  whether  it  should  charge 
fees  at  a  much  higher  level,  as  proposed 
in  November  1986.  only  for  Edge 
corporation  supervision  and  for 
processing  a  variety  of  applications 
(approximately  two  times  the  proposed 
fees  in  Tables  2  and  4).  If  assessments 
and  fees  are  to  be  charged  only  for  the 
narrower  set  of  supervisory  functions, 
they  would  be  established  to  recover 
virtually  all  of  the  System's  costs  in 
conducting  these  activities. 

2.  Whether  the  proposed  fee  schedule 
for  inspection  of  bank  holding 
companies  is  reasonably  structured  as 
based  on  a  sliding  scale  to  be 
determined  by  nondepository  asset  size? 

3.  Whether  in  setting  the  annual  fees 
for  inspection  and  supervision  of  bank 
holding  companies,  the  Board  should 
assess  such  fees  only  if  an  on-site 
inspection  is  performed? 

Regulatory  Flexibility  Act 

The  Board  is  sensitive  to  the  impact  of 
the  proposed  rule  on  small  entities. 
Consequently,  the  Board  is  considering 
the  imposition  of  fees  for  supervision  of 
Edge  corporations  for  the  inspection  of 
bank  holding  companies  and  for 
applications  on  a  sliding  scale  based 
upon  the  size  of  the  regulated 
organization.  It  has  proposed  I 
comparatively  limited  fee  assessments 
for  smaller  organizations,  and,  indeed, 
proposes  not  to  charge  bank  holding 
companies  that  have  relatively  minimal 
amounts  of  nondepository  assets. 
Moreover,  the  proposed  schedules  are 
designed  to  recover  partially  those  costs 
associated  with  a  particular  supervisory 
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activity.  The  Board  believes  the  fee* 
payable  will  be  sufficiently  small  as  to 
have  no  signincani  impact  on  the 
financial  stabdity  of  a  reasonably 
profit.ibie  institution. 

The  proposed  regulation  imposes  no 
additional  information  collection 
requirernents. 

List  of  Subjects 
12  CFR  Part  211 

Accounting  for  fees  on  inlematiocial 
loans.  Schedule  of  fees  for  examination. 
Allocated  transft-r  risk  reserve. 
Reporting  and  ibH<:losure  of 
intemHtional  ass^'ts.  Banks,  Banking. 
FtMicr.^l  Rt-scrvf  Sv5ft»m,  Kon-nm 
b. inking.  Kc(w>rtinx  and  r»'i  onikcpjnn}; 
requirHments.  Export  trading  companies. 

12  CtR  Part  225 

Banks.  Banking,  Federal  Reserve 

S>  sit  m   Itoittms?  c-ompanies.  Reporting 
aiui  n*<;(>rtlke«*pnin  n.-quircmcnls. 
Schedule  uf  fees  (or  inspectioo- 

12  CFR  Part  262  '.' 

Administrative  practice  and 
procedure.  H.inks,  FJunkian.  Fetleral 
Reserve  Systini.  Holding  conipaniea. 
Schedule  of  fees  fur  applu.aiioiis 

For  the  reasons  set  iurth  at)U(it:.  tiu; 
lioard  pioposfs  to  amend  12  CFR  Parts 
..M  !    21:5  ,iiid  202  as  followa: 

PART  2 1 1  — INTERNAT10f4AL 
BANKING  OPERATIONS  •       " 

1.  The  authority  citation  for  Part  211 
continues  to  read  as  follows: 

AuHioiity:  Federal  Rewrve  Act  (12  II.S.C. 
211  <?/  sfQ.y.  Bank  Holding!  Company  Act  of 
1956,  as  amended  (12  U.S.C.  1841  et  seqY.  the 
International  Banking  Act  of  1978  (Pub.  1-  95- 
369;  92  S«at.  607;  12  U.S.C.  3101  et  seq):  tlie 
Bank  Export  Services  Act  (Title  11.  Pub.  97- 
290.  96  StaL  1235);  and  the  International 
Lending  Supervision  Act  Title  IX.  Pub.  U  9&- 
181.  97  Stat.  1153). 

2.  Section  211.4  is  amended  by  adding 
an  additional  paragraph  (a)(7)  to  read  as 
follows: 

§  21 1.4    Eclg«  and  Agreement 
Corporations. 

(a)  •    •    * 

(7)  Edge  corporations  shall  be 
assessed  an  annual  fee  by  the  Board  for 
supervision  and  inspection.  The 
schedule  of  such  fees  is  provided  in 
§  263.3(d)  of  the  Board's  Rules  of 
Procedure.  12  CFR  282.3(d). 


PART  225  BANK  HOLDiNG 
COMPANIES  AND  CHANGE  IN  BANK 
CONTROL 

3.  The  authority  cilHlicm  for  part  225  is 
revised  to  read  as  follows: 

Aothority:  12  U.S.C.  1817(i|(13).  1818. 
1843(cM8».  19844.  3106.  3108.  3607.  3908. 

4.  Section  225.5  is  amended  by  adding 
paragraph  (d)  to  read  as  follows: 


5  225  5    lAmendedl 

•  •  *  •  • 

(d)  The  Board  shall  assess  fees  for 
inspection  of  bank  holding  companies 
on  the  basis  of  the  assets  of  the  parent 
holding  companies  and  all 
nondepository  subsidiaries  according  to 
the  following  schedule. 


Schedule  of  Annuac  Assessment  To  Be  Charged  Bank  Holding  Companies 


Annual  assessment 


Nonbank  assets  ot  parent  holding 
company  plus  assets  o<  nonbank 
subsidiaries  '  (mitttons  of  dollars) 


.0  to  .05 — 

.05  to  .2_ 

2  to  5..~ 

.5  to  10 

1.0  to  10.0 

10.0  to  25  0 

25  0  to  1000.._ 

100  0  to  500  0_ 

500.0  to  2.000  0 

2.000  0  to  5.000.0 — 
5.000  0  to  15.000.0.... 
15.000.0  and  OMer 


This 
amount 


plus 


0 

0 

450 

570 

720 

2.520 

4.320 

11.070 

35,070 

65.070 

113,070 

223.070 


Factor 


0.000000 
.003000 
.000400 
.000300 
.000200 
.000120 
.000090 
.000960 
.000020 
.000016 
.000011 
.000005 


times 


Excess 

over 

(millions 

oi  dollars) 


.0 

.05 

.2 

.5 
10 

10  0 

25.0 

100.0 

5000 
2.0000 
5.000  0 

16,000.0 


'  For  eact>  bar*  hoWtng  company,  ttie  asset  lolal  for  parorit  ,  r»onbank  sobs«*ary  amount  is 
to  be  COmpotiMl  by  (aj  adding  total  as.s*i<s  lor  the  paruot  conTpany  arxi  its  consolidatod  nofit)ank 
subsidiaries,  arxl  fbi  tri«o  siibtractirxj  parent  company  loans  and  advarv:*JS  to.  and  invusunents 
In.  bank  and  nonbank  substrkartes 


5.  Section  225.24(a)  is  revised  to  read 

as  follows: 

§225  24     I  Amended  I 

(a)  Filing  application.  An  application 
for  the  Board's  prior  approval  under  this 
subpart  shall  be  filed  with  the 
appropriate  Reserve  Bank  on  the 
designated  form  and  shall  comply  with 
5  202.3  of  the  Rules  of  Procedure  (12 
ere  262.3).  which  requires  the  payment 
of  an  application  fee  and  the  publication 
by  the  applicant  of  newspaper  notice  of 
the  application. 
•         *         *         •         • 

6.  Section  225.43(a)  is  amended  by 
adding  the  following  sentence  at  the 
end. 

§225.43    (Amended] 

(a)  '   *   *  Each  notice  shall  be 
accompanied  by  the  appropriate  fee  as 
set  forth  in  §  262.3  of  the  Board's  Rules 
of  Pnx;edures  (12  CFR  282.3). 


PART  262— RULES  OF  PROCEDURE 

7.  The  authority  citation  for  Part  262  is 
revised  to  read  as  follows: 

Autlwrity:  Administrative  Procedure  Act  (5 
use.  552);  Bank  Holding  Company  Act  (12 
U.S.C.  1841  et  seq.]:  Inlemafional  Banking 
Art  of  1978  (12  U.S.C  3101  et  seq).  and  the 
Intemational  Lending  Supervision  Act  (U 
U.S.C.  3901  etspq.]. 

§262.3    I  Amended  I 

8.  In  5  262.3  paragraphs  (d)  through  (I) 
are  redesignated  as  paragraphs  (e) 
through  (m). 

9.  In  §  262.3  a  new  paragraph  (d)  is 
added  to  read  as  follows: 

*         •         «         *         * 

(d)  (1)  The  Board  shall  assess  fees  for 
the  filing  of  all  applications  (except 
applications  for  membership  in  the 
Federal  Reserve  System  and  for  ATM 
applications)  according  to  the  following 
schedule. 


Proposed  Fee  Schedule  for  Processing  Applications  Submitted  to  the 

Federal  Reserve  Systei^i 


Total  assets  ■  (millions  of  dollars) 


Category  A  *: 

0  to  150 

150  to  1,000 

1.000  to  5.000..., 

5.000  to  10.000., 

Over  10.000 

Category  B: 

0  to  150 

150  to  1.000 

1,000  to  5.000.... 

5,000  to  10,000.. 

Over  10.000 

Category  C 

0  to  150 

150  to  1,000 

1,000  to  5,000... 

5.000  to  10,000.. 

Over  10.000 


Fee 


This 
amount 
(dollars) 


3.200 
3,200 
4,700 
6,200 
7.700 

1.200 
1.200 
1,700 
2.200 
2.700 

700 

700 

900 

1,100 

1,300 


plus 


Factor 


.000001764 
.000000375 
.000000300 


.000000588 
.000000125 
.000000100 


.000000235 
.000000050 
.000000040 


times 


Excess 

over 
(millions 

Of 
dollars) 


150 
1,000 
6,000 


150 
1.000 
5,000 


150 
1,000 
5,000 


'  Total  assets  are  to  be  measured  on  a  pro  forma  basis— that  is,  the  applicant's  total  assets  if 
its  application  is  approved. 
*  For  types  o)  applications  and  notifications  included  in  each  category,  see  Table  3. 

(2)  The  Board  shall  assess  fees  for  the 
supervision  of  Edge  Act  corporations 
according  to  the  following  schedule.  ' 

Schedule  of  Annual  Assessments  for  Edge  and  Agreement  Corporations 


Total  assets  plus  standby  letters  of  credit 
(miltons  of  dollars) 


Investment  corporations:  ' 

Oto  10 „ 500  0.000100 

10  to  25 1,500  000070 

25  to  100 2,550  .000050 

100  to  500 „ 6.300  .000035 

500  to  2.000 20.300  .000016 

2.000  to  5.000 44,300  .000014 

Over  5,000 86,300  .000009 

Banking  corporations: 

Oto  10 1,000  .000200 

10  to  25 3,000  .000120 

25  to  100 „...  4,800  .000090 

100  to  500 11,550  .000060 

500  to  2.000 35,550  .000020 

2,000  to  5,000 65,550  .000016 

Over  5.000 113.550  .000011 

Pkjs:  0000020  times  the  amount  of  commrtments  to  purchase  foreign  currencies  ar>d 
exctiange. 


Annual  assessment 


This 
anDount 
(dollars) 


plus 


Factor 


times 


Excess 

over 
(millions 

of 
dollars) 


U.S. 


0 

10 

25 

100 

500 

2,000 

5,000 

0 

10 

25 

100 

500 

2,000 

5.000 

dollar 


'  Cortsotidated  witti  their  subsidiaries. 


By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  June  2, 1987. 

William  W.  Wiles, 

Secretary  of  the  Board. 

[FR  Doc  87-12901  Filed  6-5-87;  8:45  am] 

BILLMG  CODE  631»-01-«l 


EXPORT-IMPORT  BANK  OF  THE 
UNITED  STATES 

12  CFR  Pan  404  | 

The  Freedom  of  Information  Reform 
Act  of  1986;  Revision  of  Fees.  Fee 
Waiver  Policy  and  Other  Changes 

agency:  Export-Import  Bank  of  the 

United  States. 

action:  Notice  of  proposed  rulemaking. 

summary:  The  Export-Import  Bank  of 
the  United  States  (Eximbank)  proposes 
to  amend  its  regulations  regarding  fees 
charged  for  processing  requests  under 
the  Freedom  of  Information  Act,  as 
amended  (FOIA).  These  changes  are 
necessary  to  implement  certain 
provisions  of  the  Freedom  of 
information  Reform  Act  of  1986  (Pub.  L 
9»-570).  Pursuant  to  Pub.  L.  99-570,  these 
proposed  amendments  are  written  to 
follow  the  Uniform  Freedom  of 
Information  Act  Fee  Schedule  and 
Guidelines,  published  in  the  Federal 
Register  in  final  form  by  the  Office  of 
Management  and  Budget  on  March  27, 
1967. 

DATE:  Written  comments  must  be 
received  by  the  contact  person  listed 
below  on  or  before  July  8. 1987. 

ADDRESS:  Comments  should  be 
addressed  to  the  General  Counsel. 
Export-Import  Bank  of  the  United  States, 
811  Vermont  Avenue,  NW.,  Washington, 
DC  20571.  Comments  received  may  be 
inspected  in  the  Office  of  Public  Affairs 
located  in  Room  1203  between  the  hours 
of  9:00  a.m.  and  4:00  p.m..  Monday 
through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 
Crppnry  Beams.  (202)  566-81&4 
SUPPLEMENTARY  INFORMATION:  The 
Freedom  of  Information  Reform  Act  of 
1986  ("Reform  Act")  required  the  Office 
of  Management  and  Budget  to  develop 
and  issue  a  schedule  of  fees  and 
guidelines  applicable  to  the  processing 
of  FOIA  requests.  After  publication  of 
the  proposed  schedule  and  guidelines  in 
the  Federal  Register  on  January  16, 1987, 
and  consideration  of  comments 
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UM  I 


received,  OMH  issued  its  firvnl  rule 
regardin>{  fet^s  arul  relevant  guidelines  in 
the  Federal  Register  on  March  27.  1987. 
The  Department  of  |ustice  provided 
agencies  with  advisory  fee  waiver 
policy  guidance  in  a  Memorandum 
dated  April  2.  1987.  issued  by  the 
Assistant  Attorney  General.  The 
following  amendments  to  12  CFR  Part 
404  conform  to  OMB's  schedule  and 
guidelines,  and  are  consistent  with  the 
Department  of  Justice  guidance 
respecting  fee  waiver  policy.  Technical 
changes  have  also  been  made  to  reflect 
changes  in  the  titles  of  Eximbank 
officers,  and  requirements  for  the  use  of 
specific  forms  have  been  deleted. 

Kximbank  has  determined  that  this 
rule  is  not  a  major  rule  for  the  purposes 
of  F.xecutive  Order  12291  of  February  17. 
1981.  because  it  is  not  likely  to  result  in: 

(1)  An  annual  effect  on  the  economy 
of  $lix)  nuliion  or  more: 

(2j  A  major  mcrease  in  costs  or  prices 
for  consumers,  individual  industries. 
P'ederal.  State,  or  local  government 
agencies  geographic  regions;  or 

(3)  Significant  adverse  effects  on 
competition,  employment,  investment, 
protluctivity,  mnt)vation.  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Fximbank  has  certified  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  because  only  a  very  small 
percentage  of  that  group  will  likely  be 
affected  by  this  regulation — i.e..  those 
entities  that  choose  to  submit  requests 
for  records  under  the  FYeedom  of 
Information  Act,  5  U.S.C.  552.  As  a 
result,  neither  an  initial  nor  final 
Regulatory  Flexibility  Analysis  has  been 
or  will  be  prepared. 

This  rule  docs  not  contain  a  collection 
of  information  for  purposes  of  the 
Paperwork  Reduction  Act. 

List  of  Subjects  in  12  CFR  Part  404 

Disclosure  of  Information. 

For  the  reasons  set  forth  in  the 
preamble,  it  is  proposed  to  amend  12 
CFR  Part  404  as  set  forth  below: 

PART  404— [AMENDED] 

1.  The  authority  citation  for  Part  404  is 
revised  to  read  as  foUowrs; 

Authority:  5  U.S.C.  552;  12  U.S-C.  635; 
Freedom  of  Information  Reform  Act  of  1988. 
Pub  L  99-570:  Debt  Collection  Act  of  l«i2, 
Hul>  L  No.  97-3«S 

§404.3    (AmendMll 

2.  Amend  12  CF-'R  404.3(d)  by  removing 
"Public  Affairs  Office  in  Room  1267" 
and  adding  in  lieu  thereof  "Office  of  the 
Secretary  in  Room  933". 


§  404.4     I  Amended  I 

3.  Amend  12  CFR  404.4(cKl)  by 
removing  "Senior  Vice  President- 
Research  and  Communications" 
wherever  it  appears  and  adding  in  lieu 
thereof  "Office  of  the  General  Counsel". 

4.  Amend  12  CFR  404.4|c)(l)  by 
removing  "EIB  Form  73-5,  described  in 
paragraph  (d)  of  this  section,  nwy  be 
used  in  lieu  of  a  letter  for  purposes  of 
making  the  request." 

5.  Amend  12  CFR  404.4(c)(.3)  by 
removing  "Senior  Vice  President- 
General  Counsel"  and  adding  in  lieu 
thereof  "General  Counsel". 

6.  Amend  12  CFR  404.4(cH4)  by 
removing  "Senior  Vice  President- 
General  Counsel'  and  adding  in  lieu 
thereof  "General  Counsel". 

7.  Remove  9  404  4{c)|6)  and 

§  404.4(c)(7)  in  their  entirety,  and 
redesignate  §  404.4(c)(8)  as  §  404.4(c)(B). 

a  Remove  12  CFR  404.4(d). 

9.  Revise  §  404.6  to  read  as  follows: 

{404.6    Schedule  of  fees. 

(a)  Definitions.  (1)  The  term  "direct 
costs"  means  those  expenditures  which 
Eximbank  actually  incurs  in  searching 
for  and  duplicating  (and  in  the  case  of 
commercial  requesters,  reviewing) 
documents  to  respond  to  a  FOIA 
request.  Direct  costs  include,  for 
example,  the  salary  of  the  employee 
performing  the  work  (the  basic  rate  of 
pay  for  the  employee  plus  16  percent  of 
that  rate  to  cover  benefits)  and  the  cost 
of  operating  duplicating  machinery. 

(2)  The  term  "search"  includes  all  time 
spent  looking  for  material  that  is 
responsive  to  a  request,  including  page- 
by-page  or  line-by-line  identification  of 
material  within  documents.  Searches 
may  be  done  manually  or  by  computer 
using  existing  programming. 

(3)  The  term  "duplication"  refers  to 
the  process  of  making  a  copy  of  a 
document  necessary  to  respond  to  an 
FOIA  request.  Such  copies  can  take  the 
form  of  paper  copy,  microform,  audio- 
visual materials,  or  machine  readable 
documentation  (e.g..  magnetic  tape  or 
disk),  among  ethers.  The  copy  provided 
must  be  in  a  form  that  is  usable  by 
requesters. 

(4)  The  term  "review"  refers  to  the 
process  of  examining  documents  located 
in  response  to  a  request  that  is  for  a 
commercial  use  to  determine  whether 
any  portion  of  any  document  located  is 
permitted  to  be  withheld.  It  also 
includes  processing  any  documents  for 
disclosure,  e.g.,  doing  all  that  is 
necessary  to  excise  them  and  otherwise 
prepare  them  for  release.  Review  does 
not  include  time  spent  resolving  general 
legal  or  policy  issues  regarding  the 
application  of  exemptions. 

(5)  The  term  "  'commercial  use' 
request"  refers  to  a  request  from  or  on 
behalf  of  one  who  seeks  information  for 


a  use  or  purpose  that  furthers  the 
commen ml,  trade,  or  profit  interests  of 
the  reqimrster  or  the  person  on  whose 
behalf  the  request  is  made.  In 
determining  whether  a  requester  belongs 
in  this  category.  F.ximbank  must 
determine  the  use  to  which  a  requester 
will  put  the  documents  requested. 
Where  Eximbank  has  reasonable  cause 
to  doubt  the  use  to  which  a  requester 
will  put  the  records  sought,  or  where 
that  use  is  not  clear  from  the  request 
itself,  Eximbank  may  seek  additional 
clarification  before  assigning  the  request 
to  a  specific  category. 

(6)  The  term  "educational  institution" 
refers  to  a  preschool,  a  public  or  private 
elementary  or  secondary  school,  an 
institution  of  graduate  higher  e<i»ication. 
an  institution  of  undergraduate  higher 
education,  an  institution  of  professional 
education,  and  an  institution  of 
vocational  education,  which  operates  a 
program  or  programs  of  scholarly 
research. 

(7)  The  term  "noncommercial 
scientific  instituli<m"  refers  to  an 
institution  that  is  not  operated  on  a 
"commercial "  basis  as  that  term  is 
referenced  in  paragraph  (a)(5)  of  this 
section,  and  which  is  operated  solely  for 
the  purpose  of  conducting  scientific 
research  the  results  of  which  are  not 
intended  to  promote  any  particular 
product  or  industry. 

(8)  The  term  "representative  of  the 
news  media"  refers  to  any  person 
actively  gathering  news  for  an  entity 
that  is  organized  and  operated  to 
publish  or  broadcast  news  to  the  public 
The  term  "news"  means  information 
that  is  about  current  events  or  that 
would  be  of  current  interest  to  the 
pubhc.  Examples  of  news  media  entitles 
include  television  or  radio  stations 
broadcasting  to  the  public  at  lat^,  and 
publishers  of  periodicals  (but  only  in 
those  instances  when  they  can  qualify 
as  disfieminators  of  "news  ")  who  make 
their  products  available  for  purchase  or 
subscription  by  the  general  public. 
These  examples  are  not  intended  to  be 
all-inclusive.  As  traditional  methods  of 
news  delivery  evolve  (e.g.,  electronic 
dissemination  of  newspapers  through 
telecommunications  services),  such 
alternative  media  would  be  included  in 
this  category.  "Freelance"  journalists 
may  be  regarded  as  working  for  a  news 
organization  if  they  can  demonstrate  a 
solid  basis  for  expecting  publication 
through  that  organization,  even  though 
not  actually  employed  by  it.  A 
publication  contract  would  be  the 
clearest  proof,  but  Eximbank  may  also 
look  to  the  past  publication  record  of  a 
requester  in  making  this  determination. 

(b)  Fees  to  be  charged — general. 
Eximbank  will  charge  fees  that  recoup 
the  full  allowable  direct  costs  it  incurs. 


and  will  use  the  roost  efficient  and  least 
costly  m&<ht»ds  to  comply  witfe  requests 
for  djK^uments  made  under  the  FOIA. 
Eximbank  may  cootract  with  private 
sector  services  to  locate,  reproduce  and 
disseminate  records  in  response  to 
FOIA  rc(jiiesls  when  (hat  is  the  most 
efficient  and  least  costly  method,  and 
does  not  result  m  an  ultimate  exist  to  the 
requester  greater  than  it  would  be  if 
F.ximbank  had  performed  these  tasks. 
F.ximbank  will  not  contract  out 
responsibilities  which  the  FOIA 
provides  thai  it  alone  may  discharge, 
such  as  determining  Hpplicability  of  an 
exemption,  or  determining  whether  to 
waive  or  reduce  fees.  Wh(?n  documents 
responsive  to  a  request  are  maintained 
for  distribution  by  agencies  operating 
statutory-based  fee  schedule  programs, 
such  as  the  Government  Printing  Office 
or  the  National  Techniciil  Information 
Service,  Eximbank  will  inform 
requesters  of  the  steps  necessary  to 
obtain  records  from  those  sources. 
(1 }  Manual  searches  for  records. 
Eximbank  will  charge  for  search  and 
review  work  performed  by  its 
employees  according  to  the  following 
fee  schedule: 

Clerical,  hourly  rnte $12.00 

ProfessioneL  hourly  rate $24.00 

(2)  Crurtpiiter  searches  for  records. 
Eximbank  will  charge  the  actual  direct 
cost  of  providing  the  sen-ice.  This  will 
include  the  cost  of  operating  the  central 
processing  unit  for  that  portion  of 
operating  time  thai  is  directly 
attributable  to  searching  for  records 
responsive  to  a  FO\.\  request  and 
operator/programmer  salary 
apportionable  to  the  search.  Operator/ 
programmer  salary  will  be  calculated  at 
basic  pay  plus  16  percent.  Average  rates 
for  CPU  operating  costs  and  operator- 
programmer  salaries  involved  in  F'OIA 
searches  will  be  established  and 
periodically  revised  to  reflect  actual 
direct  costs.  These  rates  will  be 
available  upon  request 

(3)  Review  of  records.  Only  requesters 
who  are  seeking  documents  for 
commercial  use  will  be  charged  for  time 
Eximbank  spends  reviewing  records  to 
determine  whether  they  are  exempt 
from  mandatory  disclosure.  Charges  will 
be  assessed  only  for  the  initial  review, 
i.e.,  the  review  undertaken  the  first  time 
Eximbank  analyzes  the  applicability  of 
a  specific  exemption  to  a  particular 
record  or  portion  of  a  record.  Eximtiank 
will  not  charge  for  review  at  the 
administrative  appeal  level  of  an 
exemption  already  applied.  However, 
rectird*  or  portions  of  records  withheld 
in  full  under  an  exemption  which  is 
subsequently  determined  not  to  apply 
m.'ty  be  reviewed  again  to  determine  the 


npplicabi!ity  of  other  exemptions  not 
previously  considered.  The  costs  for 
such  a  sul^jsequent  review  may  be 
assessed.  Eximbank  will  ch«r^  for 
employee  time  spent  in  review 
according  to  the  rates  set  forth  in 
paragraph  (bKl)  of  this  section. 

(4)  Duplication  of  records.  The  per 
page  charge  for  paper  copy  reproduction 
of  documents  is  $.25.  For  copies 
p>repared  by  computer,  such  as  tape  or 
printouts,  or  for  other  methods  of 
reproduction  or  duplication.  Eximbank 
will  charge  according  to  their  actual 
direct  cost,  if  Eximbank  estimates  that 
duplication  charges  are  likely  to  exceed 
$25.00.  it  will  notify  the  requester  of  the 
estimated  amount  of  fees,  unless  the 
requester  has  indicated  in  advance  his 
willingness  to  pay  fees  as  high  as  those 
anticipated.  Such  notice  will  offer  a 
requester  the  opportunity  to  confer  with 
Eximbank  personnel  with  the  object  of 
reformulating  the  request  lo  meet  his  or 
her  needs  at  a  lower  cost 

(5)  Other  charges.  Complying  with 
requests  for  special  services  such  as 
those  listed  below  is  entirely  at  the 
discretion  of  Eximbank.  Eximbank  will 
recover  the  full  costs  of  providing 
services  such  as  those  enumerated 
below  to  the  extent  that  it  elects  to 
provide  them: 

(i)  Certifying  that  records  are  true 
copies; 

(ii)  Sending  records  by  special 
methods  such  as  express  mail,  etc. 
(Charges  will  not  be  made  for  ordinary 
packaging  and  mailing.) 

(6)  Restrictions  on  assessing  fees. 
With  the  exception  of  requesters  seeking 
documents  for  a  commercial  use, 
Eximbank  will  provide  the  first  100 
pages  of  duplication  and  the  first  two 
hours  of  search  time  without  charge. 
Except  for  commercial  use  requesters, 
Eximbank  will  not  begin  to  assess  fees 
until  after  it  has  provided  the  free 
search  and  reproduction,  and  will  not 
charge  a  fee  in  any  case  of  S6.00  or  less. 
For  example,  for  a  request  that  involved 
two  hours  and  ten  minutes  of  search 
time  and  resiulled  in  105  pages  of 
documents,  Eximbank  would  determine 
the  cost  of  only  10  minutes  of  search 
time  and  only  five  pages  of 
reproduction.  If  this  cost  was  equal  to  or 
less  than  $6.00,  no  charges  would  result. 
I'or  searches  made  by  computer,  when 
the  cost  of  the  search  (including  the 
operator  time  and  the  cost  of  operating 
the  computer  to  process  a  request) 
equals  the  equivalent  dollar  amount  of 
two  hours  of  the  salary  of  the  f>€^r^on 
performing  the  search.  Eximbank  will 
begin  to  assess  charges  for  computer 
search. 


(c)  Fees  tP  he  chorged — categories  of 
requesters.  There  are  four  categories  of 
FOIA  requesters,  with  specific  levels  of 
fees  for  each  category  prescribed  by 
law.  Requesters  in  each  category  must 
reasonably  describe  the  records  sought. 

(1 )  Commercial  use  requesters.  When 
Eximbank  receives  a  request  for 
documents  for  commercial  use.  it  will 
assess  charges  which  recover  the  full 
direct  costs  of  searching  for.  reviewing 
for  release,  and  duplicating  the  records 
sought.  Inclusion  in  this  fee  category  is 
determined  not  by  the  identity  of  the 
requester,  but  by  the  use  to  which  the 
information  will  be  put.  Commercial  use 
requesters  are  not  entitled  to  two  hours 
of  free  search  lime  nor  100  foee  pages  of 
reproduction  of  documents.  Eximbank 
will  recover  the  cost  of  searching  for 
and  reviewing  records  even  if  there  is 
ultimately  no  disclosure  of  recwTls. 

(2)  Educational  and  non-commercial 
scientific  instifulion  requesters. 
Eximbank  will  provide  documents  to 
requesters  in  this  category  for  the  cost  of 
reproduction  alone,  excluding  charges 
for  the  first  100  pages.  To  be  eligible  for 
inclusion  in  this  category,  requesters 
must  show  that  the  request  is  being 
made  as  authorized  by  and  under  the 
auspices  of  a  qualifying  institution  and 
that  the  records  are  not  sought  for  a 
commercial  use.  but  are  sought  in 
furtherance  of  scholarly  (if  the  request  is 
from  an  educational  institution)  or 
scientific  (if  the  request  is  from  a  non- 
commercial scientific  institution) 
research.  To  be  included  in  this  category 
it  must  be  apparent  from  the  nature  of 
the  request  that  the  request  serves  a 
scholarly  research  goal  of  the  institution, 
rather  than  an  individual  goal. 

(3)  Requesters  who  are 
representatives  of  the  news  media. 
Eximbank  will  provide  documents  to 
requester  in  this  categoar>'  for  the  cost 
of  reproduction  alone,  excluding  charges 
for  the  first  100  pages.  To  be  eligible  for 
inclusion  in  this  category,  a  requester 
must  meet  the  criteria  in  paragraph 
(a)(8)  of  this  section,  and  his  or  her 
request  must  not  be  made  for  a 
commercial  use.  A  request  for  records 
supporting  the  news  dissemination 
function  of  the  requester  will  not  be 
considered  to  be  a  request  that  is  for  a 
commercial  use. 

(1)  All  other  requesters.  Eximbank 
will  charge  requesters  who  do  not  fit 
into  any  of  the  categories  above  fees 
which  recover  the  full  reasonable  direct 
cost  of  searching  for  and  reproducing 
records  that  are  responsive  to  the 
request,  except  that  the  first  100  pages  of 
reproduction  and  the  first  two  hours  of 
search  time  will  be  furnished  without 
charge.  Requests  from  record  subjects 


21572 


Federal  Register  /  Vol.  52.  No.  109  /  Mondny.  )iine  8,  1987  /  Proposed  Rules 


for  records  about  themselves  filed  in 
Eximbank  systems  of  records  will 
continue  to  be  treated  under  the  fee 
provisions  of  the  Privacy  Act  of  1974 
which  permit  fees  only  for  reproduction. 

(d)  Charging  interest — notice  and 
rate.  Eximbank  will  begin  assessing 
interest  charges  on  an  unpaid  bill 
starting  on  the  31st  day  following  the 
day  on  which  the  billing  was  sent. 
Receipt  of  the  fee  at  Eximbank  will  stay 
the  accrual  of  interest.  Interest  will  be  at 
the  rate  prescribed  in  section  3717  of 
Title  31  U.S.C.  and  will  accrue  from  the 
date  of  the  billing. 

(e)  Charges  for  unsuccessful  search. 
Eximbank  will  assess  charges  for  time 
spent  searching,  even  if  it  fails  to  locate 
the  records  or  if  records  located  are 
determined  to  be  exempt  from 
disclosure. 

(f)  Aggregating  requests.  A  requester 
may  not  file  multiple  requests  at  the 
same  time  each  seeking  a  portion  of  a 
document  or  documents,  solely  in  order 
to  avoid  payment  of  fees.  When 
Eximbank  reasonably  believes  that  a 
requester  or  a  group  of  requesters  acting 
in  concert  is  attempting  to  break  a 
request  down  into  a  series  of  requests 
for  the  purpose  of  evading  the 
assessment  of  fees,  Eximbank  may 
aggregate  any  such  requests  and  charge 
accordingly.  In  no  case  will  Eximbank 
aggregate  multiple  requests  on  unrelated 
subjects  from  one  requester. 

(g)  Method  of  payment  and  advance 
payments.  All  payments  to  Eximbank 
shall  be  in  the  form  of  cash,  check,  or 
money  order  payable  to  the  Export- 
Import  Bank  of  the  United  States. 
Eximbank  will  not  require  a  requester  to 
make  an  advance  payment — i.e., 
payment  before  work  is  commenced  or 
continued  on  a  request,  unless: 

(1)  Eximbank  estimates  or  determines 
that  allowable  charges  that  a  requester 
may  be  required  to  pay  are  likely  to 
exceed  $250.00,  in  which  case  Eximbank 
will  notify  the  requester  of  the  likely 
cost  and  obtain  satisfactory  assurance 
of  full  payment  where  the  requester  has 
a  history  of  prompt  payment  of  FOLA 
fees,  or  require  an  advance  payment  of 
an  amount  up  to  the  full  estimated 
charges  in  the  case  of  requesters  with  no 
history  of  payment  on 

(2)  A  requester  has  previously  failed 
to  pay  a  fee  charged  in  a  timely  fashion 
(i.e.,  within  30  days  of  the  date  of  the 
billing),  in  which  case  Eximbank  will 
require  the  requester  to  pay  the  full 
amount  owed  plus  any  applicable 
interest  or  demonstrate  that  he  has,  in 
fact,  paid  the  fee,  and  to  make  an 
advance  payment  of  the  full  amount  of 
the  estimated  fee  before  Eximbank 
begins  to  process  a  new  request  or  a 
pending  request  from  the  requester.  The 


administrative  time  limits  prescribed  in 
subsection  (a)(6)  of  the  FOIA  (i.e.,  10 
working  days  from  receipt  of  initial 
requests  and  20  working  days  from 
receipt  of  appeals  from  initial  denial, 
plus  permissible  extensions  of  these 
lime  limits)  will  begin  only  after 
Eximbank  has  received  fee  payments 
described  above. 

(h)  Effect  of  the  Debt  Collection  Act  of 
1982  (Pub.  L  97-365).  In  accordance  with 
the  provisions  and  authorities  of  the 
Debt  Collection  Act  of  1982,  Eximbank 
reserves  the  right  to  disclose 
information  to  consumer  reporting 
agencies  and  to  use  collection  agencies, 
where  appropriate,  to  encourage 
payment  of  fees. 

(i)  Fee  waivers  and  appeals.  (1) 
Eximbank  will  waive  or  reduce 
applicable  fees  upon  request,  only  if  it 
determines  that  in  the  particular 
instance,  disclosure  of  the  information  is 
in  the  public  interest  because  it  is  likely 
to  contribute  significantly  to  public 
understanding  of  the  operations  or 
activities  of  the  government,  and  the 
disclosure  is  not  primarily  in  the 
commerical  interest  of  the  requester. 
Eximbank  will  employ  the  following 
factors  to  determine  whether  (FOIA) 
fees  should  be  waived  or  reduced — 

(i)  Whether  disclosure  of  the 
information  is  in  the  public  interest 
because  it  is  likely  to  contribute 
significandy  to  public  understanding  of 
the  operations  or  activities  of  the 
government:  Specifically, 

(A)  The  subject  of  the  request: 
Whether  the  subject  of  the  requested 
records  concerns  the  operations  or 
activities  of  the  government; 

(B)  The  informative  value  of  the 
information  to  be  disclosed:  Whether 
the  disclosure  is  likely  to  contribute  to 
an  understanding  of  government 
operations  or  activities; 

(C)  The  contribution  to  an 
understanding  of  the  subject  by  the 
general  public  likely  to  result  from 
disclosure:  Whether  disclosure  of  the 
requested  information  will  contribute  to 
public  understanding  and: 

(D)  The  significance  of  the 
contribution  to  public  understanding: 
Whether  the  disclosure  is  likely  to 
contribute  significantly  to  public 
understanding  of  government  operations 
or  activities. 

(ii)  Whether  disclosure  of  the 
information  is  not  primarily  in  the 
commercial  interest  of  the  requester 
Specifically, 

(A)  the  existence  and  magnitude  of  a 
commercial  interest:  Whether  the 
requester  has  a  commercial  interest  that 
would  be  furthered  by  the  requested 
disclosure;  and,  if  so 


(B)  The  primary  interest  in  disclosure: 
Whether  the  magnitude  of  the  identified 
commercial  interest  of  the  requester  is 
sufficiently  large,  in  comparison  with 
the  public  interest  in  disclosure,  that 
disclosure  is  primarily  in  the  commercial 
interest  of  the  requester. 

(2)  The  requirements  of  both 
pargraphs  (i)(l)(i)  and  (i)(l)(ii)  of  this 
section  must  be  satisfied  before  any 
waiver  or  reduction  can  be  given,  and 
the  requester  in  all  cases  has  the  burden 
of  presenting  sufficient  evidence  or 
information  to  justify  the  requested 
waiver  or  reduction.  The  requester  may 
use  the  procedures  set  forth  in  §  404.5  to 
appeal  the  denial  of  a  waiver  request 
under  this  section. 
Hart  Fessenden, 
General  Cousel. 
(FR  Dor  87-12764  Piled  6-5-87:  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

(Docket  No.  87-CE-17-ADI 

Airworthiness  Directives;  Cessna 
Modets  T303,  310,  320.  335,  336,  337, 
P337.  340,  401,  402.  404,  411,  414  and 
421  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  notice  proposes  to  adopt 
a  new  Airworthiness  Directive  (AD), 
applicable  to  Cessna  Models  T303.  310. 
320,  335.  336,  337.  P337.  340.  401,  402,  404, 
411,  414  and  421  Series  airplanes, 
hereafter  referred  to  as  300  and  400       >. 
Series  airplanes,  which  would  require 
modification  of  the  fuel  filler  port  to 
prevent  inadvertent  filling  of  the  fuel 
tanks  with  jet  fuel.  The  NTSB  has 
reported  six  accidents  or  incidents  on 
the  above  aircraft  where  misfueling  was 
found  to  have  contributed  to  the 
accidents.  The  modification  is  necessary 
to  prevent  further  misfueling  and 
thereby  preclude  infiight  engine  failure. 

DATES:  Comments  must  be  received  on 
or  bt>fi)re  )uly  28,  1987. 

ADDRESSES:  Cessna  Aircraft  Company 
Service  Information  Letter  ME84-31, 
dated  July  20. 1984.  applicable  to  this 
AD  may  be  obtained  from  Cessna 
Aircraft  Company,  Customer  Services. 
P.O.  Box  1521,  Wichita,  Kansas  67201:  or 
may  be  examined  at  the  Rules  Docket  at 
the  address  below.  Send  comments  on 
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the  proposal  in  duplicate  lo  Fi-d«tral 
Aviation  Admini,str,ition,  Cf  ntral 
Region,  Office  of  the  Regifwal  (xxincil. 
Attention:  RuU-j  I3o<;k«t  No  87-CE-17- 
AD,  Room  1.*yi«.  001  Fast  12th  Sirt'et. 
Kansas  City,  Mi.ssotiri  6410(>.  Comments 
may  I**"  insp»>ctpd  at  this  location 
betwL'<»n  8  am  and  4  p.m.,  Monday 
throu^  Friday,  holidays  excepted. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Chnrics  Riddle.  Aerospuce  F.ngineer, 
Wichita  Aircraft  Certification  Office. 
Federal  Aviation  Administration.  1801 
Airport  Road.  Room  100.  Wichita. 
Knnsas  67209;  Trlephone  (.116)  946-4427. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interestfni  persons  are  invited  to 
participjite  in  the  making  of  the 
prop(M»ed  niie  by  submitting  such 
written  data,  views  or  arguments  as 
they  may  desire.  Conununtcahons 
should  identify  the  regulatory  docket  or 
notice  number  and  be  submitted  in 
duplicate  to  the  add'^ess  specified 
above.  All  commHnications  received  on 
or  before  riie  closing  date  for  comments 
specified  abore  will  be  considered  by 
the  Direck)r  l>efore  taking  action  on  the 
proptisjxl  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  the 
light  of  comments  received.  Comments 
are  specificaily  invifed  on  the  overall 
regulatory,  economic  environmental 
and  entTgy  aspects  of  the  proposed  rule. 
All  contnienls  submitted  will  he 
available  both  befi»re  and  after  the 
closing  date  for  comments  in  the  Rules 
Docket  for  examination  by  interested 
persons.  A  report  summanzing  each 
FAA  public  contact  concerned  with  the 
substance  of  this  proposal  will  be  filed 
in  the  Rules  Docket.  -  -  ' 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Central 
Region,  Office  of  the  Regional  Counsel, 
Attention:  Airworthiness  Rules  Docket 
No.  87-CE-17-AD.  Room  LSSa,  601  East 
12th  Street,  Kansas  City,  Missouri  64106 

Discussion 

The  NTSB  has  reported  that  there 
have  been  six  accidents  or  iricidents  on 
Cessna  300  and  400  Series  airplanes  as  a 
result  of  infiight  engine  failure  or  loss  of 
power  in  which  misfueling  with  jet  fuel 
was  the  r^use.  Further,  they  indicate 
that  must  cases  of  misfueling  of  tight 
aircraft  occur  with  light,  twin-engine, 
piston-powered  airplanes  which  are 
similar  in  appearance  lo  turbine  engine- 
powered  airplanes. 


In  recent  years,  the  frequency  of 
accidents  involving  misftteling  with  jet 
fuel  has  incressed  significantly  despite 
efforts  of  the  FAA  and  other  interested 
parties.  On  September  17, 1982,  and 
Octobers,  1984.  the  FAA  issued  two 
Advisory  Circulars  (AGs)  Nus.  20-116 
and  20-122.  "Marking  Aircraft  Fuel  Filler 
Openings  with  Color  Coded  Decals." 
and  "Anti-Misfueling  Devices;  Their 
Availability  and  Uses  "  Both 
recommend  methods  to  prevent  aircraft 
misfueling.  However,  the  level  of 
response  to  these  AG's  appears  low 
considering  the  nature  of  the  problem 
and  the  number  of  airplanes  involved. 
Therefore,  in  the  interest  of  aviation 
safety,  the  modification  of  the  fuel  filler 
port  recommended  by  the  NTSB  is 
proposed. 

Since  the  condition  described  is  likelj' 
to  exist  or  develop  in  other  Cessna 
Aircraft  Company  Model  300  and  400 
Series  airplanes  of  the  same  tjpe  design, 
the  proposed  AD  would  require 
compliance  v^-ith  Cessna  Ser\'ice 
Information  Letter  ME84-31  dated  July 
20, 1984.  for  all  Cessna  Model  300  and 
400  Series  airplanes.  MF,84-31  offers 
seven  different  kits  for  the  above 
airplanes.  The  FAA  has  determined 
there  are  approximately  14,472  Cessna 
airplanes  affected  by  the  proposed  AD. 
The  estimated  cost  of  modifying  these 
airplanes  would  depend  on  the  number 
of  fuel  filler  caps  on  the  airplane.  Many 
of  the  above  airplanes  have  optional 
win^  or  wing  locker  tanks.  The  cost  to 
modify  the  Cessna  fleet  is  $3,073,116. 
This  cost  assumes  thai  the  optional  fuel 
tanks  are  installed  on  those  airplanes  on 
which  they  were  offered.  Tlie  average 
cost  per  airplane  is  $350. 

The  cost  of  complying  with  the 
proposal  will  not  have  significant 
financial  impact  on  any  small  entities 
owning  affected  airplanes. 

Therefore,  I  certify  that  this  action  (1) 
is  not  a  "major  rule"  under  the 
provisions  of  Executive  Order  12291;  (2) 
is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034:  February  26, 1979):  and  (3)  if 
promulgated,  will  not  have  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory 
evaluation  has  been  prepared  for  this 
action  and  has  been  placed  in  the  public 
docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  proxided  under  the  caption 
"Addresses". 

List  of  Subjects  in  14  CFR  Pari  39 

Air  transportation.  Aviation  safety. 
Aircraft,  Safety. 


The  Proposed  Amendment 

Accordingly,  pursuant  lo  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Adnunistration 
proposes  lo  amend  §  39.13  of  Part  39  of 
the  FAR  as  follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

PART  39— {AMENDED] 

Authonly:  49  U.S.C.  1354(a).  1421  and  1423: 
49  U.S.C.  106(g)  (Revised.  Pub.  L  97-449. 
January  12. 1983);  and  14  CFR  WJBSt 

§39.13    I  Amended  I 

2.  By  adding  the  following  new  ADt 

Cessna:  Applies  to  the  following  airplanes 
certificated  in  any  category: 


Model 

SenrtMo 

T-WJ 

nosoooei  t^u  t3ojo(»oi 

iin  lov  ?Jifltt 

3*0-3*032  Stru  3tOR2l40 

3?0  lhfu3?0F  

320-DOOi  Vnm  320P004S 

335.. 

336-0001  |h.»  336-0065 
336-0040  tv-u  336-0196 

337 

P3,V                  

3370OO0'  nru  13701882 
WSTOOOi  tVe  »'33703» 

\iCl  Ihn.  -UriA 

340-0001  Vn  340At643 

tsy^  trvM  «>1B      .„_. 

401-0001  vvv  40ieom 

tsm  tftn.  tn9r.                ,    , 

40e-OOO>  mru  40fC06$3 

Mii 

404-001  thru  «04-0flS9 

*n  t*w41fA .        ,. 

411-0001  Mvij  «nAG:ioo 

<i4tna,414A        «14-r>orM  »>ni  ii*Af«fj« 

421  ttwv  42tC         .....    421-0001  mru  4ilC12S7 

Compliance:  Required  as  indicated, 
unless  already  accomplished. 

To  preclude  misfueling  of  the  airplane 
resulting  in  engine  failure,  accomplish 
the  following; 

(a)  Within  the  next  12  calendar 
months  after  the  effective  date  of  this 
AD.  unless  already  accomplished, 
modify  all  fuel  filler  opening(s)  in 
accordance  with  the  instructions 
contained  in  Cessna  Service  Information 
Letter  ME84-31.  dated  July  20. 1984. 

(b)  Airplanes  may  be  flown  in 
accordance  with  FAR  21.197  to  a 
location  where  this  AD  may  be 
accomplished. 

(c)  In  accordance  with  FAR  Part  43. 
Appendix  A,  Item  (c)  29,  the 
modifications  required  by  this  AD 
(except  installation  of  the  SK303-29. 
SK337-40A  and  SK337-41A  kits)  are 
preventative  maintenance  and  may  be 
performed  by  the  holder  of  a  pilot 
certificate  issued  under  FAR  Part  61  on 
airplanes  owned  or  operated  by  him, 
subject  to  the  limitations  of  FAR  43.3(g). 
The  maintenance  record  entries  required 
by  FAR  43.9  and  FAR  91.173  must  be 
accomplished. 

(d)  An  equivalent  means  of 
comphance  with  this  AD  may  be  used  If 
approved  by  the  Manager,  Wichita 
Aircraft  Certification  Office.  Federal 
Aviation  Administration,  1801  Airport 
Road,  Room  100,  Wichita,  Kansas  67209. 
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All  persons  affected  by  this  directive 
may  obtain  copies  of  the  document(s) 
referred  to  herein  upon  request  to 
Cessna  Aircraft  Company.  Customer 
Services.  P.O.  Box  1521.  Wichita.  Kansas 
67201:  or  may  examine  the  document(8) 
refened  to  herein  at  the  FAA.  Rules 
Docket,  Office  of  the  Regional  Counsel. 
Room  1558,  601  East  12th  Street,  Kansas 
City,  Missouri  64106. 

Issued  in  Kansas  City,  Missouri,  on  May  28, 

1987. 

't  ■  •      '  ' 

Jerold  M.  Chavkin, 

Acting  Dirvctor.  Central  Region. 

|KR  Uoc  87-12894  Filed  6-5-87:  8:45  am| 
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14CFRPart39     - 

.    '        >.    >  ■ 

(DocketNo  87-CE-18-ADI  - 

Airworthiness  Directives;  Guifstream 
Models  500,  500A,  500B,  500S,  500U, 
520,  560,  560A,  560E,  S60F,  680,  680E, 
680F.  680FL,  680F(P).  680FL(P),  685, 
700,  and  720  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Notice  of  proposed  rulemaking 

(NI'KM). 

SUMMARY:  This  Notice  proposes  to 
adopt  a  new  Airworthiness  Directive 
(AD),  applicable  to  Guifstream  Models 
500,  500A.  ,500B,  500S,  500U.  520.  560, 
560A,  560E,  560F,  680,  680E.  680F,  6fl0FL. 
680F(P),  680FL(P),  685,  700,  and  720 
airplanes,  herein  referred  to  as  "500/ 
600/700  Series"  airplanes,  which  would 
require  the  modification  of  the  fuel  filler 
port  to  prevent  inadvertent  filling  of  the 
fuel  tanks  with  jet  fuel.  The  NTSB  has 
reported  four  accidents  where  aircraft 
misfueling  was  found  to  have 
contributed  to  the  accidents.  The 
modification  is  necessary  to  prevent 
further  misfueling  and  thereby  preclude 
in-flight  engine  failure. 
DATES:  Comments  must  be  received  on 
or  before  luly  28.  1987. 

ADDRESSES:  Culfstream  Aerospace 
Corp.,  Stirvice  Information  No.  Sl-209, 
dated  July  15,  1986,  applicable  to  this 
AD  may  be  obtained  from  Guifstream 
Aerospace  Corp.,  Wiley  Post  Airport, 
P.O.  Box  22500,  Oklahoma  City. 
Oklahoma  73123.  This  information  may 
be  examined  at  the  Rules  Docket  at  the 
address  below.  Send  comments  on  the 
proposal  in  duplicate  to  Federal 
Aviation  Administration,  Central 
Region,  Office  of  ttie  Regional  Counsel, 
Attention:  Rules  Docket  No.  87-CE-18- 
AD.  Room  1558,  601  East  12th  Street. 
Kansas  City.  Missouri  64106.  Comments 
may  be  inspected  at  this  location    •"    ■ 


between  8  a.m.  and  4  p.m.,  Monday 
throuKh  Friday,  holidays  excepted. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Garry  Sills,  FAA.  Southwest  Region, 
Airplane  Certification  Branch.  ASW- 
1.50,  4400  Blue  Mound  Rd.,  Fort  Worth, 
Texas  76106;  Telephone  (817)  624-5164. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket  or 
notice  number  and  be  submitted  in 
duplicate  to  the  address  specified 
above.  All  communications  received  on 
or  before  the  closing  date  for  comments 
specified  above  will  be  considered  by 
the  Director  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  the 
light  of  comments  received.  Comments 
are  specirically  invited  on  the  overall 
regulatory,  economic,  environmental 
and  energy  aspects  of  the  proposed  rule. 
All  comments  submitted  will  be 
available  both  before  and  after  the 
closing  date  for  comments  in  the  Rules 
Docket  for  examination  by  interested 
persons.  A  report  summarizing  each 
FAA  public  contact  concerned  with  the 
substance  of  this  proposal  will  be  filed 
in  the  Rules  Docket. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Central 
Region,  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  87-CE-18- 
AD,  Room  1558,  601  East  12th  Street. 
Kansas  City,  Missouri  64106. 

Discussion 

The  NTSB  has  reported  that  there 
have  been  four  accidents  as  a  result  of 
in-flight  engine  failure  on  Guifstream 
Model  500/600/700  Series  airplanes  with 
reciprocating  engines  in  which 
misfueling  with  jet  fuel  was  the  cause. 
Further,  they  indicate  that  most  cases  of 
misfueling  of  light  aircraft  occur  with 
light,  twin-engine,  piston-powered 
airplanes  which  are  similar  in 
appearance  to  turbine  engine-powered 
airplanes. 

In  recent  years,  the  frequency  of 
accidents  involving  misfueling  with  jet 
fuel  has  increased  significantly  despite 
efforts  of  the  FAA  and  other  interested 
parties.  On  September  17, 1982,  and 
October  5. 1984.  the  FAA  issued  two 
Advisory  Circulars  (AC)  Nos.  20-116 
and  20-122.  "Marking  Aircraft  Fuel  Filler 
Openings  with  Color  Decals,"  and 


"Anti-Misfuehng  Devices:  Their  '"'*' 

Availability  and  Uses."  Both 
recommend  methods  to  prevent  aircraft 
misfueling.  However,  the  level  of  ,:  <' 

response  to  these  AG's  appears  low 
considering  the  nature  of  the  problem 
and  the  number  of  airplanes  involved. 
Therefore,  in  the  interest  of  aviation 
safety,  the  modification  of  the  fuel  filler 
port  recommended  by  the  NTSB  is 
proposed. 

Since  the  condition  described  herein 
is  likely  to  exist  or  develop  in  other 
Guifstream  Aerospace  Corp.,  Model 
500/600/700  Series  airplanes  of  the  same 
type  design,  the  proposed  AD  would 
require  compliance  with  Guifstream 
Service  Information  No.  Sl-209,  dated 
July  15.  1986,  for  all  Guifstream  Model 
500/600/700 Series  airplanes.  Sl-209 
offers  three  different  kits  for  the 
airplanes.  These  kits  are  permitted  by 
FAA  AC  No.  20-122  to  be  installed  by 
the  owner/operator  or  A&P  mechanic  or 
equivalent. 

A  certain  group  of  Guifstream  '  ' 

airplanes  originally  had  a  siphoning  fuel" 
filler  cap  and  were  required  by  AD  73- 
6-2  to  be  modified  to  a  nonsiphoning 
configuration  by  the  installation  of  a 
Guifstream  Commander  Custom  Kit  No. 
87A.  Compliance  with  AD  73-6-2  is  a 
prerequisite  to  the  accomplishment  of 
this  action. 

The  FAA  has  determined  there  are 
approximately  1,995  airplanes  affected 
by  the  proposed  AD.  The  estimated  cost 
of  modifying  these  airplanes  would 
depend  on  the  number  of  fuel  filler  caps 
on  the  airplane.  For  all  model  airplanes 
except  the  Model  700,  the  cost  per  tank 
is  $105.  The  cost  for  the  Model  700  is 
$288.  .      . 

Guifstream  Models  .500.  500A.  500B, 
500U,  500S,  520,  560,  and  560A  have  only 
one  filler  cap.  Guifstream  Models  560E, 
560F,  680.  680F,  680FT,  680FL,  680FLP, 
and  720  have  three  filler  caps.  The 
Model  700  has  two  filler  caps  and  two 
optional  filler  caps.  The  total  cost  to 
modify  the  fleet  will  be  $405,830.  The 
cost  of  complying  with  the  proposal  will 
not  have  a  significant  financial  impact 
on  any  small  entities  owning  affected 
airplanes. 

Therefore,  I  certify  that  this  action  (1) 
is  not  a  "major  rule"  under  the 
provisions  of  Executive  Order  12291;  (2) 
is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory 
evaluation  prepared  for  this  action  has 
been  placed  in  the  public  docket.  A  copy 


of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  "ADDRESSES". 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportafion.  Aviation  safely. 

Aircraft,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  §  39.13  of  Part  39  of 
the  FAR  as  follows: 

PART  39— {AMENDED! 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423; 
49  U.S.C.  106(8)  (Revised.  Put*.  L  97-449. 
lanuary  12. 1983):  and  14  CFR  11.89 

§39.13    (Amended) 

2.  By  adding  the  following  new  AD: 

Guifstream:  Applies  to  Models  500.  500A. 
500B.  500U.  520.  560.  560A.  5«jOE.  560F,  680. 
680E.  680F.  680K(P).  680FL(P).  and  720  (S/N  1 
througii  1854):  and  Models  500S  (S/N  1755 
through  3323).  680FL  (S/N  1261  through  1853). 
685  (S/N  12001  through  12066).  and  700  (S/N 
70001  through  70032)  airplanes  certificated  in 
any  category. 

Compliance:  Required  as  indicated,  unless 
already  accomplished.  To  preclude  misfueling 
of  the  airplane  resulting  in  engine  failure, 
accomplish  the  following: 

(a)  Within  the  next  12  calendar  months 
after  the  effective  date  of  this  AD,  unless 
already  accomplished,  modify  all  fuel  filler 
openlng(8)  in  accordance  with  the 
instructions  contained  in  Guifstream  Service 
Information  No.  Sl-209.  dated  luly  15. 1988. 

Note. — AD  73-6-2.  applicable  to  certain  of 
the  above  referenced  airplanes,  is  a 
prerequisite  to  the  accomplishment  of  the 
actions  prescribed  in  this  AD. 

(b)  Airplanes  may  be  flown  in  accordance 
with  FAR  21.197  to  a  location  where  this  AD 
may  be  accomplished. 

(c)  In  accordance  with  FAR  Part  43. 
Appendix  A.  item  (c)29,  the  modifications 
required  by  this  AD  are  preventative 
maintenance  and  may  be  performed  by  the 
holder  of  a  pilot  certificate  issued  under  FAR 
Part  61  on  airplanes  owned  or  operated  by 
him.  subject  to  the  limitations  of  FAR  43.3(g). 
The  maintenance  record  entries  required  by 
FAR  43.9  and  FAR  91.173  must  be 
accomplished. 

(d)  An  equivalent  means  of  compliance 
with  this  AD  may  be  used  if  approved  by  the 
Manager.  Airplane  Certification  Branch. 
ASW-150.  Federal  Aviation  Administration, 
P.O.  Box  1689.  Fort  Worth.  Texas  76101. 

All  persons  affected  by  this  directive 
may  obtain  copies  of  the  documents 
referred  to  herein  upon  request  to 
Guifstream  Aerospace  Corp.,  P.O.  Box 
22500.  Oklahoma  City,  Oklahoma  73123; 
or  may  examine  the  documents  referred 
to  herein  at  the  FAA,  Office  of  the 


Regional  Counsel,  Room  1558,  601  East 
12th  Street,  Kansas  City,  Missouri  64106. 

Issued  in  Kansas  City.  Missouri,  on  May  28, 
1987. 

lerold  M.  Chavkin, 

Acting  Director.  Central  Region. 

[FR  Doc.  87-12895  Filed  6-5-87;  8;45  am] 
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14  CFR  Part  39 
(Docket  No.  87-CE-16-AD) 

Airworthiness  Directives;  Piper  Models 
PA-31,  PA-3t-300,  PA-31-325,  PA-31- 
350,  PA-31  P,  PA-31  P-350,  PA-60-600, 
PA-60-601,  PA-60-601P,  PA-60-602P, 
and  PA-60-700P 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  notice  proposes  to  adopt 
a  new  Airworthiness  Directive  (AD), 
applicable  to  Piper  Models  PA-31.  PA- 
31-300.  PA-31-325,  PA-31-350.  PA-31P. 
PA-31P-350,  PA-60-600,  PA-6O-601, 
PA-60-601P,  PA-60-602P,  and  PA-60- 
700P  airplanes,  herein  referred  to  as 
"PA-31  and  PA-60  Series"  airplanes, 
which  would  require  the  modification  of 
the  fuel  filler  port  to  prevent  inadvertent 
filling  of  the  fuel  tanks  with  jet  fuel.  The 
NTSB  has  reported  eight  accidents 
where  aircraft  misfueling  was  found  to 
have  contributed  to  the  accidents.  The 
modification  is  necessary  to  prevent 
further  misfueling  and  thereby  preclude 
inflight  engine  failure. 
DATE:  Comments  must  be  received  on  or 
before  July  28. 1987. 
ADDRESSES:  Piper  Aircraft  Corporation 
Service  Bulletin  No.  797A.  dated  April  2, 
1985,  applicable  to  this  AD  may  be 
obtained  from  Piper  Aircraft 
Corporation,  2926  Piper  Drive,  Vero 
Beach,  Florida  32960;  Telephone  (305) 
567-4366.  This  information  may  be 
examined  at  the  Rules  Docket  at  the 
address  below.  Send  comments  on  the 
proposal  in  duplicate  to  Federal 
Aviation  Administration,  Central 
Region.  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  87-CE-16- 
AD,  Room  1558,  601  East  12th  Street. 
Kansas  City,  Missouri  64106,  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Robert  R.  Goodall,  Aerospace 
Engineer.  Propulsion  Branch,  ACE-140A, 
Atlanta  Aircraft  Certification  Office, 
FAA,  1669  Phoenix  Parkway,  Suite  210, 
Atlanta,  Georgia  30349:  Telephone  (404) 
991-3810. 


SUPPIXMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket  or 
notice  number  and  be  submitted  in 
duplicate  to  the  address  specified 
above.  All  communications  received  on 
or  before  the  closing  date  for  comments 
specified  above  will  be  considered  by 
the  Director  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  the 
light  of  comments  received.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental 
and  energy  aspects  of  the  proposed  rule. 
All  comments  submitted  will  be 
available  both  before  and  after  the 
closing  date  for  comments  in  the  Rules 
Docket  for  examination  by  interested 
persons.  A  report  summarizing  each 
FAA  public  contact  concerned  with  the 
substance  of  this  proposal  will  be  filed 
in  the  Rules  Docket. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration.  Central 
Region,  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  87-CE-16- 
AD,  Room  1558,  601  East  12th  Street. 
Kansas  City,  Missouri  64106. 

Discussion 

The  NTSB  has  reported  that  there 
have  been  eight  accidents  as  a  result  of 
inflight  engine  failure  on  Piper  Aircraft 
Corporation  Model  PA-31  and  PA-60 
series  airplanes  with  reciprocating 
engines  in  which  misfueling  with  jet  fuel 
was  the  cause.  Further,  they  indicate 
that  most  cases  of  misfueling  of  light 
aircraft  occur  with  light,  twin-engine, 
piston-powered  airplanes  which  are 
similar  in  appearance  to  turbine  engine- 
powered  airplanes.  In  recent  years,  the 
frequency  of  accidents  involving 
misfueling  with  jet  fuel  has  increased 
significantly  despite  efforts  of  the  FAA 
and  other  interested  parties.  On 
September  17, 1982,  and  October  5, 1984, 
the  FAA  issued  two  Advisory  Circular 
(AC)  Nos.  20-116  and  Nos.  20-122, 
"Marking  Aircraft  Fuel  Filler  Openings 
with  Color  Coded  Decals,"  and  "Anti- 
Misfueling  devices:  Their  Availability 
and  Uses."  Both  recommend  methods  to 
prevent  aircraft  misfueling.  However, 
the  level  of  response  to  these  AG's 
appears  low  considering  the  nature  of 
the  problem  and  the  number  of  airplanes 
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involved.  Therefore,  in  the  interest  of 
aviation  safety,  the  modification  of  the 
fuel  filler  port  recommended  by  the 
NTSB  is  proposed.  Since  the  condition 
described  herein  is  likely  to  exist  or 
develop  in  other  Piper  Aircraft 
Corporation  Model  PA-31  and  PA-60 
Series  airplanes  of  the  same  type  design, 
the  proposed  AD  would  require 
compliance  with  Piper  Aircraft 
Corporation  Service  Bulletin  No.  797 A. 
dated  April  2.  1985.  for  all  Piper  Aircraft 
Corporation  Model  PA-31  and  PA-60 
Series  airplanes  with  reciprocating 
engines.  SB-797A  offers  six  different 
kits  for  the  airplanes.  These  kits  are 
permitted  by  FAA  Advisory  Circular  No. 
20-122  to  be  installed  by  the  owner/ 
operator  or  AAP  mechanic  or  equivalent. 

The  FAA  has  determined  there  are 
approximately  7.100  airplanes  affected 
by  the  proposed  AD.  The  estimated  cost 
of  modifying  these  airplanes  would 
depend  on  the  number  of  fuel  filler  caps 
on  the  airplane.  Most  PA-31  series 
airplanes  have  two  fuel  ports  while 
some  are  equipped  with  three.  The 
average  cost  per  fuel  port  for  these 
aircraft  to  comply  with  this  proposed 
AD  is  $35  except  for  the  PA-31  P-350. 
which  is  $93  per  port.  Most  PA-flO  series 
airplanes  have  three  fuel  ports  but  some 
are  equipped  with  four.  The  average 
cost  per  fuel  port  for  these  aircraft  to 
comply  with  this  proposed  AD  is  $62. 
The  approximate  total  cost  to  modify 
the  fleet  would  be  $685,000.  The  cost  of 
complying  with  the  proposal  will  not 
have  a  significant  financial  impact  on 
any  small  entities  owning  affected 
airplanes. 

Therefore,  I  certify  that  this  action  (1) 
is  not  a  "major  rule"  under  the 
provisions  of  Executive  Order  12291:  (2) 
is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory 
evaluation  prepared  for  this  action  has 
been  placed  in  the  public  docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  "ADDRESSES". 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aviation  safety. 
Aircraft,  Safety. 

The  Proposed  Amendment 
PART  39— [AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 


proposes  to  amend  §  39.13  of  Part  39  of 
the  FAR  a.s  follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  Part  39 — (Amended) 
as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  »nd  1423: 
49  U.S.C  106(g)  (Revised  Pub  L.  97-449. 
January  12.  19ai)  «nd  14  CFR  11.89. 

§M.13     I  Amended  J 

2,  By  adding  the  following  new  AD: 
Piper  Apphes  to  Model  PA-31-300  and 

PA-31  (S/N  31-5  thru  31-8412019).  PA-31- 
326  (S/N  31-7400990  and  31-7512006  thru  31- 
8412015).  PA-31 -350  (S/N  31-5001  thru  31- 
8452021).  PA-31-360  (S/N  31-8253001  thru  31- 
8453004),  PA-31P  (S/N  31P-3  thru  31P- 
7730012).  PA-31P-350  (S/N  31P-8414001  thru 
31P-8414050).  PA-60-600.  PA-flO-601.  PA-eO- 
601P.  PA-flO-e02P.  RA-60-700P.  (all  8/Ni) 
airplanes  certificated  tn  any  category. 

Compliance:  Required  as  indicated,  unless 
already  accomplished.  To  preclude  misfueling 
of  the  airplane  resulting  in  engine  failure, 
accomplish  the  following: 

(a)  Within  the  next  12  calendar  months 
after  the  effective  date  of  this  AD.  unless 
already  accomplished,  modify  the  fuel  filler 
opening(s)  in  accordance  with  the 
instructions  contained  in  Piper  Aircraft 
Corporation  Service  Bulletin  No.  797 A.  dated 
April  2.  1985. 

Note. — This  AD  does  not  apply  to  the  PA- 
2^250  (Aztec  F)  or  the  PA-3e  (Brave)  which 
are  also  listed  on  Piper  Service  Bulletin  No. 

797A. 

(b)  Airplanes  may  be  flown  in  accordance 
with  FAR  21  197  to  a  location  where  this  AD 
may  be  accomplished. 

(c)  In  accordance  with  FAR  Part  43. 
Appendix  A.  item  (c)  29.  tiie  modifications 
required  by  this  AD  are  preventative 
maintenance  and  may  be  performed  by  the 
holder  of  a  pilot  certificate  issued  under  FAR 
Part  61  on  airplanes  owned  or  operated  by 
him.  subject  to  the  limitations  of  FAR  43.3(g). 
The  maintenance  record  entries  required  by 
FAR  43.9  and  FAR  91.173  must  be 
accomplished. 

(d)  An  equivalent  means  of  compliance 
with  this  AD  may  be  used  if  approved  by  the 
Manager.  Atlanta  Aircraft  Certificafion 
Office,  ACE-115A,  Federal  Aviation 
Administration,  1669  Phoenix  Parkway,  Suite 
210,  Atlanta,  Ceogia  30349. 

All  persons  affected  by  this  directive 
may  obtain  copies  of  the  document(s) 
referred  to  herein  upon  request  to  Piper 
Aircraft  Corporation.  2926  Piper  Drive. 
Vero  Beach.  Florida  32960;  or  may 
examine  the  document(s)  referred  to 
herein  at  the  FAA,  Office  of  the 
Regional  Counsel.  Room  1558.  601  East 
12th  Street.  Kansas  City.  Missouri  64106. 

Issued  in  Kansas  City,  Missouri,  on  May  28. 
1987. 

lerold  M.  Chavkln. 

Acting  Director.  Central  Region. 

[FR  Doc.  87-12896  Filed  6-5-87;  8:45  am) 
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DEPARTF^ENT  OF  ENERGY 

Federal  Er>ergy  Regulatory 
Commission 

18  CFR  Part  4 

[Docket  No  RM81-7-O011  ..•• 

Exemption  From  Licensing 
Requirements  of  Part  I  of  the  Federal 
Power  Act  of  a  Category  of  Small 
Hydroelectric  Power  Pro)ect8  With  an 
Installed  Capacity  of  5  Megawatts  or 
Less 

)une  2. 1987. 

agency:  Federal  Energy  Regulatory 
Commission.  DOE. 

ACTIOM:  Notice  of  proposed  rulemaking. 

summary:  The  Federal  Energy 
Regulatory  Commission  (Commission)  is 
proposing  to  rescind  §§  4  109  throiijjh 
4.113  of  Its  regulations  (18  CFR  4.1009- 
4.113  (1982)).  These  regulations  were 
promulgated  in  Order  No.  202,  a  final 
rule  issued  in  this  docket  on  January  19. 
1982.  The  final  rule  exempted  two 
categories  of  hydroelectric  power 
projects  from  the  licensing  requirements 
of  the  Federal  Power  Act  (FTA),  16 
U.S.C.  792-828C  (1982),  subject  to  certain 
terms  and  conditions.  The  Commission 
stayed  the  effectiveness  of  the  final  rule 
in  June  1983. 

date:  Written  comments  on  this 
proposed  rule  must  be  filed  with  the 
Commission  by  July  8, 1987. 

address:  Office  of  the  Secretary, 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE.. 
Washington,  DC  2()4:fi 

FOR  FURTHER  INFORMATION  CONTACT: 

Lynn  S.  Lichtenstein,  825  North  Capitol 
Street.  NE..  Washington.  DC  20426.  (202) 
357-8530. 

SUPPLEMENTARY  INFORMATION: 

L  Introduction 

The  Federal  Energy  Regulatory 
Commission  (Commission)  is  proposing 
to  rescind  §  §  4.109  through  4.113  of  its 
regulations  (18  CFR  4.109-4.113  (1982)). 
These  regulations  were  promulgated  in 
Order  No.  202.  a  final  rule  issued  in  this 
docket  on  January  19. 1982.'  The  final 
rule,  which  was  appealed  to  the  United 
States  Court  of  Appeals  for  the  District 
of  Columbia  Circuit  in  National  Wildlife 
Federation  v.  FERC*  exempts  two 


categories  of  hydroelectric  power 
projects  from  the  licensing  requirements 
of  the  Federal  Power  Act  (FPA).  16 
U.S.C.  792  through  828c  (1982).  subject  to 
certain  terms  and  conditions.  At  the 
Commission's  request,  the  Court  of 
Appeals  for  the  DC.  Circuit  remanded 
the  record  in  May  1983  to  the 
Commission  for  further  consideration. 
Pending  the  outcome  of  its 
reconsideration,  the  Commission  stayed 
the  effect  of  §  §  4.109  through  4.113  of  its 
regulation.' 

II.  Background 

Title  IV  of  the  Energy  Security  Act  of 
1980  (ESA)  *  amends  the  Public  Utility 
Regulatory  Policies  Act  of  1978. 16 
U.S.C.  2700  and  2708  (1982).  to  authorize 
the  Commission  to  exempt  certain  small 
hydroelectric  power  projects  on  a  case- 
by-case  basis,  or  by  class  or  category  of 
such  projects  from  all  or  part  of  the 
requirements  of  Part  I  of  the  FPA. 
including  any  licensing  requirement. 

Under  section  408  of  the  ESA.  the 
Commission  has  the  discretion  to 
provide  exemptions  under  certain 
conditions.  First,  the  proposed  installed 
capacity  of  a  project  must  not  exceed  5 
megawatts  (MW)  and  must  use  the 
water  power  potential  of  an  existing 
dam  or  a  "natural  wafer  feature"  that 
does  not  require  the  creation  of  a  dam  or 
man-made  impoundment.  Second, 
section  408  provides  that  certain 
environmental  requirements  apply  to 
projects  that  the  Commission  exempts 
from  licensing.  Those  requirements 
include  the  National  Environmental 
Policy  Act  of  1969.  the  Endangered 
Species  Act.  and  the  Fish  and  Wildlife 
Coordination  Act.  Third,  the  statute 
slates  that  any  exemption  from  licensing 
will  be  subject  to  the  consultation 
provisions  in  section  30  of  the  FPA.  That 
section  requires  the  Commission  to 
include  in  any  exemption  the  terms  and 
conditions  prescribed  by  state  and 
Federal  fish  and  wildlife  agencies  for 
the  protection  of  fish  and  wildlife  and 
other  natural  resources. 

In  the  final  rule  issued  in  Order  No. 
202.  the  Commission  exercised  its 
discretion  under  section  408(b)  of  the 
ESA  to  exempt  "classes  or  categories" 
or  project.*  The  rule  established 
procedures  to  exempt  two  categories  of 
small  hydroelectric  power  projects  that 
use  existing  dams.  One  category, 
described  in  §  4.109(a).  includes  projects 


■  Order  No.  202.  Iitucd  januery  19.  1982.  47  ¥9. 
4232  (lanuary  29.  1982).  FERC  Stal.  ft  Regs..  Reg. 
Preambles  1  30.329  (1982). 

•  No.  82-2434  (D.C  Or.,  filed  December  3, 1982). 


*  Order  No.  202-C.  issued  |une  IS.  1983.  48  FR 
29474  dune  27.  1983).  FERC  Slat,  ft  Regs..  Reg. 
Preambles  f  30.461  (1983). 

*  Pub  L  96-294.  94  Slat.  611. 

*  Procedures  for  exemption  on  a  cnse-by-case 
l>asis  are  set  forth  In  {  {  4  101  through  4.108  of  the 
Commission's  regulations. 


with  a  proposed  installed  generating 
capacity  of  more  than  100  kilowatts 
(kW).  but  nor  more  than  5  MW.  Projects 
in  the  second  category,  described  in 
§  4.109(b),  must  not  exceed  100  kW  of 
proposed  installed  capacity  and  are 
eligible  for  exemption  under  slightly 
different  terms  and  conditions.  Under 
§  4.109(c).  any  qualifying  project  is 
automatically  exempted  from  licensing 
30  days  after  the  Commission  receives  a 
brief  notice  of  exemption  from  licensing. 

In  the  course  of  the  rulemaking 
proceeding,  some  commenters  argued 
that  fish  and  wildlife  agencies  may 
impose  conditions  on  a  project-specific 
basis  under  section  30  of  the  FPA.  These 
commenters  contended  all  terms  and 
conditions  be  included  in  a  generic  rule. 

In  Order  No.  202  and  in  the  order  on 
rehearing,*  the  Commission  stated  that 
it  had  complied  with  the  requirements  of 
section  30(c)  by  providing  an 
opportunity  in  the  rulemaking 
proceeding  for  fish  and  wildlife  agencies 
to  recommend  terms  and  conditions  for 
inclusion  in  the  final  regulations.''  The 
Commission  also  stated  that  making 
exemptions  subject  to  project-specific 
terms  and  conditions  would  be 
incompatible  with  a  truly  categorical 
approach.* 

The  National  Wildlife  Federation. 
New  England  Rivers  Center,  and  Trout 
Unlimited,  inc.  (NWF)  jointly  appealed 
the  final  regulations  to  the  D.C.  Circuit 
in  National  Wildlife  Federation  v. 
FERC.  NWF  argued  that  the  state  and 
Federal  fish  and  wildlife  agencies  must 
have  the  Hexibility  to  consider  the 
environmental  impacts  of  particular 
projects  and  establish  binding  project- 
specific  terms  and  conditions  for  the 
protection  of  the  environment. 

On  April  18, 1983,  the  Commission 
requested  by  motion  that  the  court 
remand  the  final  rule  to  the  Commission 
for  further  consideration.  The  court 
granted  the  Commission's  motion  and 
remaned  the  record  in  the  case  on  May 
20, 1983,  so  that  the  Commission  could 
reconsider  the  categorical  exemption 
rule.  The  Commission  then  issued  a  stay 
of  the  rule  on  June  15, 1983,  and  directed 
exemption  applicants  to  use  the  case-by- 
case  exemption  procedures  in  §§  4.101 
through  4.108  of  the  regulations. 

III.  Discussion 

The  Commission  had  little  experience 
with  exemptions  form  licensing  in  1982 
when  it  established  the  categorical 
exemption  procedures.  In  1982.  the  case- 


"  Order  No.  202-a  Issued  October  12. 1982.  47  FR 
46269  (October  18. 198,:).  FERC  Slat  ft  Reg..  Reg. 
Preambles  I  30.403 

'  47  FR  4233-34:  47  FR  4627a 

•  47  FR  4233:  47  FR  46270.  I 


specific  procedures  in  §§  4.101  through 
4.108  had  been  in  effect  for  little  more 
than  a  year.  In  order  to  eliminate  the 
need  for  case-by  case  evaluation  and 
conditioning  of  every  exemptible 
project,  the  Commission  designed  the 
categorical  exemption  regulations  to 
impose  generic  environmental  terms  and 
conditions  on  every  qualifying  project. 
In  order  to  qualify,  a  project  owner 
must,  before  filing  a  notice  of  exemption, 
obtain  certification  from  relevant 
agencies,  identified  in  the  regulations, 
stating  that  the  proposed  project 
complies  with  the  terms  and  conditions 
of  the  regulations.  Specifically,  this 
certification  process  requires  the  project 
owner  to  consult  with  the  appropriate 
fish  and  wildlife  agencies  and  to  come 
to  agreement  on  any  environmental 
concerns  before  he  may  file  a  notice  of 
exemption. 

The  Commission's  experience 
indicates  it  is  inappropriate  to 
categorically  exempt  certain  projects 
instead  of  conducting  case-by-case 
project  evaluations.  To  date,  the 
Commission  has  received  more  than 
1,400  applications  for  exemptions  from 
licensing  under  these  regulations." 
Through  processing  and  reviewing  this 
large  number  of  applications,  the 
Commission  has  acquired  considerable 
experience  regarding  the  issues  and 
problems  that  arise  in  processing 
exemptions  from  licensing  for  small 
hydroelectric  power  projects.  The 
Commission's  review  of  filings 
requesting  categorical  exemptions 
shows  that  the  fish  and  wildlife 
agencies,  although  they  certified  the 
projects  pursuant  to  the  Commission's 
procedures,  sometimes  believed  that 
additional,  site-specific  terms  and 
conditions  were  necessary  to  more 
adequately  protect  fish  and  wildlife 
resources.  The  Commission  believes 
that  its  procedures  must  respond  to  the 
concerns  raised  by  these  agencies  since 
they  have  the  primary  authority  and 
responsibility  to  analyze  and  mitigate 
the  impacts  by  exempted  projects  on 
fish  and  wildlife  resources.  Therefore, 
the  Commission  is  providing  the 
agencies  that  have  mandatory 
conditioning  authority  with  the 
opportunity  to  impose  project-specific 
conditions  on  all  exemption  applicants. 

The  Commission  also  believes  that 
other  aspect  of  the  categorical 
exemption  regulations  may  be 
inappropriate.  For  example,  under  the 
regulations  proposed  to  be  rescinded, 
there  is  no  provision  for  comment  or 


'  Approximately  1.417  applications  were  received 
from  1981  through  March  of  1967.  Of  these, 
approximately  710  have  t>een  granted. 
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protest  by  interested  persons  before  an 
exemption  becomes  effective.  On  the 
other  hand,  under  the  Commission's 
case-specific  procedures,  the 
Commission  pubhshed  a  notice  of  an 
application  for  exemption  and  gives 
interested  persons  an  opportunity  to 
comment  on  or  protest  the  exemption  or 
to  intervene  in  the  proceeding.  The 
notice  and  comment  procedure  is  a 
useful  part  of  the  exemption  process. 
Prior  to  applying  for  an  exemption,  a 
project  owner  must  have  all  the  real 
property  interests  in  non-Federal  lands 
necessary  to  develop  and  operate  the 
proposed  project.  A  dispute  over 
property  rights  generally  will  be  brought 
to  the  Commission's  attention  through 
the  notice  and  comment  procedure.  If 
the  Commission  is  made  aware  of  the 
dispute,  it  would  not  issue  an 
exemption,  since  an  exemption  is  not 
granted  for  a  project  that  is  not  on 
property  owned  by  (or  under  option  to) 
the  applicant. 

Finally,  the  Commission  does  not 
believe  that  revising  the  categorical 
exemption  procedures,  rather  than 
rescinding  them,  would  serve  a 
regulatory  purpose.  If  the  Commission 
were  to  revise  the  categorical  exemption 
procedures,  it  would  need  to  establish 
procedures  similar  to  the  existing  case- 
by-case  procedures  in  order  to  resolve 
the  problems  identified  by  its 
experience.'" 

Accordingly,  the  Commission 
proposes  to  rescind  the  categorical 
exemption  procedures  established  in 
§§4.109  through  4.113 
of  the  regulations. 
IV.  Re^latory  Flexibility  Act 
Certification 

The  Regulatory  Flexibility  Act  of  1980 
(RFA),  5  U.S.C.  601  through  612  (1982), 
requires  agencies  to  prepare  certain 
statements,  descriptions,  and  analyses 
of  proposed  riiles  that,  if  promulgated, 
will  have  a  "significant  economic  impact 
on  a  substantial  number  of  small 
entities."  The  Commission  is  not 
required  to  make  such  analyses  if  a 
proposed  rule  will  not  have  such  an 
impact.  The  Commission  believes  that 
the  proposed  rule  not  have  a  "significant 
economic  impact."  The  rescission  of  the 
categorical  exemption  regulations  will 
not  preclude  a  project  owner  from 
obtaining  an  exemption.  Any  proposed 
project  that  would  qualify  for  a  generic 
exemption  also  would  qualify  for  an 
exemption  under  the  case-specific 

'°  Moreover,  relsdvely  few  project  ownen  took 
advunlBge  of  the  calegohcal  exemption  procedures 
during  the  one  year  that  they  were  In  effect.  Durmf; 
the  period  they  were  in  effect.  1982-1983.  the 
Commission  received  441  notices  of  exemption,  ss 
opposed  to  more  than  360  appMcations  for  casp- 
•pecific  exemptions. 


procedures  in  §5  4.101  through  4.108  of 
the  Commission's  regulations.  Under  the 
case-specific  procedures,  a  developer 
must  file  an  application  for  exemption 
instead  of  the  short  notice  of  exemption 
that  is  required  under  the  categorical 
exemption  procedures.  Any  resulting 
difference  in  costs  to  the  project  owner, 
however,  will  have  an  insignificant 
effect  on  total  project  costs. 

Therefore,  pursuant  to  section  605(b) 
of  the  RFA,  the  Commission  certifies 
that  this  rule,  if  promulgated,  will  not 
have  a  "significant  economic  impact  on 
a  substantial  number  of  small  entities." 

V.  Comment  Procedures 

The  Commission  invites  interested 
persons  to  submit  written  comments, 
data,  views,  and  other  information 
concerning  the  proposal  to  rescind  the 
categorical  exemption  regulations.  An 
original  and  14  copies  of  such  comments 
must  be  filed  with  the  Commission  not 
later  than  July  8,  1987.  Comments 
submitted  by  mail  must  be  addressed  to 
the  Secretary.  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street.  NE.,  Washington.  DC 
20426,  and  should  reference  Docket  No. 
RM81-7-0O1. 

All  written  submissions  will  be  placed 
in  the  Commission's  public  files  and  will 
be  available  for  public  inspection 
through  the  Commission's  Division  of 
Public  Information.  Room  1000.  825 
North  Capitol  Street,  NE..  Washington, 
DC  20426,  during  regular  business  hours. 

List  of  Subjects  In  IB  CF'R  Part  4 

Electric  power.  Reporting  and  record 
keeping  requirements. 

In  consideration  of  the  foregoing,  the 
Commission  proposes  to  amend  Part  4  of 
Chapter  I,  Title  18,  Code  of  Federal 
Regulations,  as  set  forth  below. 

By  direction  of  the  CommisRion. 
KeniMth  F.  Plumb, 

Secretary 

PART  4—1  AMENDED! 

1.  The  authority  citation  for  Part  4 
continues  to  read  as  follows: 

Authority:  Federal  Power  Act.  16  U.S.C. 
791a-825r,  as  amended  by  the  Electric 
Consumem  Protection  Act  of  1986.  Pub.  L  99- 
495;  Public  Utility  Regulatory  Policie*  Act  of 
197a  16  U.S.C.  2801-2d45  (1982):  Energy 
Security  Act  of  1980.  Pub.  L  96-294,  94  Stat. 
611:  Department  of  Energy  Organization  Act. 
42  U.S.C.  7101-7352  (1982):  E.  O.  12009.  3  CFR 
142  (1978). 

2.  The  table  of  contents  for  Subpart  K 
of  Part  4  is  amended  removing  §5  4  109 
through  4.113  and  the  corresponding 
titles. 


§4.101     [Amended! 

3.  Section  4.101  is  amended  by 
removing  the  words  "or  categorical". 

§4.106    (Amended) 

4.  Section  4.106  paragraph  (c)  is 
amended  to  remove  the  words  "or  a 
notice  of  exemption  from  lict>nging". 

5§4.109  through  4.113     1  Removed  I 

5.  Part  4  is  amended  by  removing 
5§  4.109-^.113. 

[FR  Doc.  87-12927  Filed  6-5-87;  8:45  amj 
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18  CFR  Parts  161  and  250 

I  Docket  No.  RM87-&-000] 

Inquiry  Into  Alleged  Anticompetitive 
Practices  Related  to  Marketing 
Affiliates  of  Interstate  Pipelines 

June  2.  1W7. 

AOENCY:  Federal  Energy  Regulatory 

Commission. 

action:  Notice  of  proposed  rulemaking 

related  to  marketing  affiliates  of 

interstate  pipelines. 

summary:  The  Federal  Energy 
Regulatory  Commission  is  issuing  a 
notice  of  proposed  rulemaking  to  state 
by  rule  what  are  prohibited  practices  by 
interstate  pipelines  and  marketing 
affiliates  under  the  Natural  Gas  Act  and 
Natural  Gas  Policy  Act.  The 
Commission  is  also  proposing  reporting 
requirements,  in  computer  accessible 
form,  to  provide  data  that  will  reveal 
where  unduly  discriminatory  or 
otherwise  unlawful  practices  are 
occurring,  and  is  proposing  remedies 
that  would  be  utilized  if  either  the 
substantive  standards  or  reporting 
requirements  proposed  in  this  rule  were 
violated. 

In  addition,  the  Commission,  by 
separate  announcement.  Is  providing  for 
complementary  informal  processes — by 
establishment  of  an  enforcement  task 
force — to  address  existing  and  future 
complaints  regarding  marketing 
affiliates  expeditiously,  and  to  avoid 
formal  processes  where  possible. 

DATES:  An  original  and  14  copies  of 
comments  must  be  filed  by  July  23, 1987. 
To  the  maximum  extent  practicable,  an 
opportunity  for  oral  presentation  of 
data,  views,  and  arguments  shall  be 
afforded,  if  requested  by  July  23. 1987.  If 
any  requests  are  received,  a  notice 
scheduling  such  hearing  will  be 
published  in  the  Federal  Register  at  a 
later  date. 

ADOAESS:  .M!  filings  should  refer  to 
Docket  No.  RM87 -5-000  and  should  be 


addressed  to:  Office  of  the  Secretary, 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  NE., 
Washington.  DC  204:^6 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  J.  Roidakis,  (202)  357-8224,  (for 

information  regarding  this  rule) 
John  E.  Moeller,  Jr.,  (202)  357-5228,  (for 

information  regarding  the  enforcement 

task  force) 
Office  of  the  General  Counsel,  Federal 

Energy  Regulatory  Commission.  825 

North'Capitol  Street.  NE.. 

Washington,  DC  20426. 

SUPPLEMENTARY  INFORMATION: 

Notice  of  Proposed  Rulemaking  Related 
to  Marketing  Affiliates  of  Interstate 
Pipelines 

/ — Introduction 

On^Jovember  14, 1986,  the 
Commission  issued  its  "Notice  of 
Inquiry  (NOI)  into  Alleged 
Anticompetitive  Practices  Related  to 
Marketing  Affiliates  of  Interstate 
Pipelines."  (Docket  No.  RM87-5-000)  (51 
FR  4198Z  November  20, 1986.  FERC 
Stats.  &  Regs.  |35.520).  The  NOI  was 
issued  in  response  to  several  petitions 
for  rulemaking  '  and  several  specific 
cases  which  had  raised  the  issue  of 
potential  abuse  of  the  pipeline- 
marketing  affiliate  relationship.* 

The  NOI  solicited  comments  on 
numerous  general  issues  related  to  the 
Commission's  legal  authority  to  regulate 
pipeline  marketing  affiliate  activity,  the 
relevance  of  antitrust  law,  examples  of 
existing  abuses,  and  possible  remedies. 
One  hundred  and  seven  commenters 
responded.' 


'  Petitions  of  ftadson  Gas  Systems.  Ina  in  Docket 
No.  RM86-19-000.  Minnesota  Department  of  Public 
Ser\ice  in  Docket  No.  RM87-1-000.  and  Shell  Gas 
Tradinft  Company  in  Docket  No.  RM87-2-000. 

«  Northern  Natural  Gas  Co..  Docket  No.  RP82-71- 
000  et  aL  20  FERC  t61.040  (1982):  Mountain  Fuel 
Resources,  Inc.,  Docket  No.  RP86-87.  36  FERC 
561,150  (1986);  ANR  Pipeline  Co..  Docket  No.  RP86- 
105.  35  FERC  t61.400  (1986);  Independent  Petroleum 
Association  of  Mountain  States  v.  Panhandle 
F.rtslem  Pipe  Line  Co.,  Docket  No.  CP86-564.  36 
F'ERC  161.282  (1986);  Southern  Natural  Gas  Co.. 
Docket  No.  CP86-277-001  el  al..  36  FERC  ^61.275 
(1986);  Texas  Cat  Transmission  Corp..  Docket  No. 
CP88-349-001.  36  FERC  161.274  (1986):  Tenngasco 
Corp.  el  ai.  Docket  No  CI86-16ft-000.  37  FF:RC 
161.133  (1986):  Arkla  Exploration  Co..  Docket  No. 
CI8ft-376-000  el  ol..  37  FERC  161.011  (1986); 
Southern  Natural  Gas  Co..  Docket  No.  CI86-371  el 
al..  36  FERC  161.401  (1986):  Tenneco  Oil  Co.  et  ai. 
Docket  No.  CI8e-254-000  el  al..  36  ¥?S^C  161.399 
(1986). 

*  Each  comment  was  assigned  to  one  of  ten 
interest  group  categories  to  simplify  discussion.  (Sf^ 
List  of  Commenters  t>y  Industry  Group,  and 
Alphabetical  List  of  Commenters.  which  are 
attached  as  Appendixes  A  and  B.  and  which  also 
establish  the  abbreviations  to  be  used  herein.)  The 
ten  interest  group  categories  are  as  follows;  (1) 
Miijor  producers  (seven  comments);  (2)  independent 
producers  (fourteen  comments):  (3J  interstate 


// — Preliminary  Assessment 

The  comments  received  in  response  to 
the  NOI  appear  to  indicate  that  no 
industry-wide  standards  of  conduct  are 
being  observed,  and  that 
anticompetitive  activities  could  be 
occurring. 

The  Commission  has  concluded,  in 
response  to  the  comments  received,  to 
issue  this  notice  of  proposed  rulemaking 
(NOPR)  to  outline  its  preliminary 
assessment  of  what  it  considers  to  be 
prohibited  practices  by  interstate 
pipelines  and  marketing  affiliates.  The 
Commission  is  also  proposing  reporting 
requirements  to  provide  data  that  will 
reveal  where  anticompetitive  practices 
are  occurring,  and  suggested  remedies 
for  violation  of  either  the  substantive 
standards  or  the  reporting  requirements. 
In  addition,  the  Commission,  by 
separate  announcement,  is  putting  in 
place  immediately  informal 
procedures — by  establishing  an 
enforcement  task  force — to  process 
existing  and  future  complaints  quickly 
and  establish  a  system  for  resolving 
disputes  related  to  marketing  affiliates 
without  time-consuming  formal 
processes.*  The  informal  task  force 
proceedings  are  separate  from,  and 
intended  to  compliment,  the  more  formal 
rules  and  requirements  proposed  in  this 
notice. 

The  discussion  that  follows  indicates 
which  other  approaches,  suggested  by 
the  various  commenters,  are  being 
proposed  by  the  Commission  for  formal 
rulemaking  at  this  time.  There  are  many 
allegations  of  anticompetitive  practices 
in  the  NOI  record,  particularly  from 


pipelines  (nineteen  comments):  (4)  intrastate 
pipelines  (three  comments);  (5)  local  distribution 
companies  (twenty  comments):  (6)  industrial 
consumers  (seven  comments):  (7)  public  entities 
(sixteen  comments):  (8)  affiliated  marketers  (three 
comments):  (9)  independent  marketers  (eighteen 
comments):  and  (10)  other  (two  documents).  The 
two  documents  in  group  ten  were  not  comments  on 
the  NOI  itself,  but  were  letters  from  individuals  that 
had  been  placed  in  the  NOI  file  by  Staff  because  the 
content  of  their  letters  appeared  at  least  tangential 
to  the  subject  of  the  NOI. 

No  particular  significance  is  intended  by  the 
particular  interest  group  designation  assigned  to  a 
commenter.  Classifying  each  comment  by  interest 
group  was  only  intended  to  create  a  manageable 
framework  in  which  to  discuss  the  thousands  of 
pages  of  comments  that  were  Tiled.  Some  comments 
could  obviously  fit  into  more  than  one  interest  group 
category,  [e.g..  a  holding  company  that  owns  both 
production  and  pipeline  facilities,  or  a  pipeline  and 
its  marketing  affiliate  filing  joint  comments).  A 
summary  of  the  commenters'  positions,  by  industry 
group,  is  attached  as  Appendix  C  to  this  notice  of 
proposed  rulemaking. 

*  The  task  force,  it  should  be  noted,  will  receive 
and  investigate  complaints  of  unlawful  activities 
that  may  raise  barriers  to  competition  in  the  natural 
gas  market  including  activities  that  improperly 
restrict  access  to  transportation  or  that  impede 
market-responsive  pricing. 


independent  marketers  and  producers.' 
such  that  the  Commission  has 
determined,  on  balance,  that  the  record 
is  sufficient  to  warrant  issuance  of  the 
notice  of  proposed  rulemaking. 

However,  if  the  proposed  rule 
discussed  below  results  in  the  disclosure 
of  more  concrete  evidence  of  abuse  in 
particular  cases  or  as  a  general  practice, 
and  other  remedies  fail,  the  Commission 
may  order  a  particular  pipeline  to 
divorce  or  divest  itself  from  its 
marketing  affiliate,  or  to  propose  such 
divorcement  or  divestiture  as  a  general 
rule  for  all  interstate  pipelines.* 

The  law  prohibits  undue 
discrimination  on  behalf  of  pipeline 
marketing  affiliates  or  any  harassment 
of  non-affiliates.'  The  Commission  has 
identified  several  areas  of  special 
concern:  some  pipelines  may  be  serving 
their  affiliates  faster  than  non-affiliates: 
some  affiliates  may  have  access  to 
confidential  information  regarding 
availability  of  capacity  and  other  issues; 
and  some  pipelines  may  be  selectively 
enforcing  operating  provisions  against 
non-affiliated  shippers  while  not  holding 
affiliates  to  the  same  standards. 

In  addition,  there  are  serious  issues 
raised  concerning  anticompetitive 
activities,  such  as  the  abuse  of  selective 
discounting  under  Order  No.  436,*  the 
selective  application  of  balancing 
penalties,  and  other  selective  use  of 
tariff  provisions  and  requirements  such 
as  those  related  to  gas  quality  and 
volume  requirements.  The  Commission 
is  aware  that  the  flexibility  of  selective 
discounting  and  waiver  of  tariff 
requiremetns  may  be  permitted  under 
certain  regulations  and  tariffs.  The 
unduly  discriminatory  application  and 
anticompetitive  effects  of  such 
flexibility  are  what  concerns  the 
Commission  here.  The  proposed  rule 
focuses  on  these  areas  of  concern. 

Finally,  it  has  been  suggested  that  a 
"dual"  approach  to  interstate  pipeline 
marketing  affiliates  be  adopted.  Under 


'  Examples  of  these  allegations  ar«  presented  in 
Appendix  D.  and  in  at  least  one  case.  Independent 
.Association  of  Mountain  States  v.  Panhandle 
Eastern  Pipe  Line  Company.  Docket  Nos.  CP86-232- 
000  et  ai.  abuses  have  t)e€n  determined  to  have 
occurred  after  a  full  evidentiary  hearing. 

•  Under  "divorcement."  pipelines  could  have 
marketing  affiliates,  but  would  not  t>e  allowed  to  do 
business  with  their  own  affiliates.  (CT.  DO) 
comments  at  24.  which  adopts  this  meaning  for  the 
term  "divorcement.")  Under  "divestiture."  pipelines 
would  l>e  prohibited  from  having  marketing 
affiliates  altogether.  The  Commission  will  use  the 
term  "organizational  separation"  to  refer  to  the 
prohibition  of  pipelines  and  marketing  affiliates 
from  sharing  the  same  offices,  facilities,  or 
personnel. 

'  15  use.  717Jc|  and  (d). 

"  50  FR  42408  (1985).  FERC  Stats  h  Regs.  (Reg. 
Preambles  1982-85J  130.66S. 
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this  approach,  interstate  pipelines  that 
have  not  elected  to  become  open-access 
transporters  under  Order  No.  436  would 
not  be  permitted  to  have  an  affiliated 
marketer,  while  those  electing  to 
become  Order  No.  436  pipelines  would. 
One  argument  for  this  approach  is  that  it 
would  put  an  incentive  back  into  the 
Order  No.  436  choice,  and  would 
encourage  a  pipeline  to  make  that 
election  and  thereby  forego  much  of  any 
monopoly  power  it  might  have  over 
transportation.  The  question  that 
remains,  though,  is  the  same  as  that 
generally  under  examination  here  for  all 
pipelines,  namely,  how  the  Order  No. 
436  pipeline-marketing  affiliate 
combination  should  be  structured  or 
regulated  so  as  to  prevent  possible 
cross-subsidization  •  or  anticompetitive 
leveraging  of  any  residual  market  power 
over  transportation. 

Since  the  idea  of  this  dual  approach — 
prohibiting  marketing  affiliates  for  non- 
Order  No.  436  pipelines,  while 
permitting  them  for  Order  No.  436 
pipelines. — was  not  high  lighted  as  part 
of  the  notice  of  inquiry,  the  Commission 
is  asking  for  comments  on  such  an 
approach  as  part  of  this  notice  of 
proposed  rulemaking. 

The  Commission  also  seeks  comments 
on  whether  organizational  separation  of 
personal  and  facilities  should  be 
required  of  any  interstate  pipeline  with 
a  marketing  affiliate,  so  that  employees 
of  the  pipeline  and  the  marketing 
affiliate  function  completely 
independently  of  each  other.  The 
Commission  seeks  comments  on 
whether  shared  personnel  and  facilities 
should  be  prohibited. 

/// — Proposed  Rule 

The  first  part  (A.)  of  the  notice  of 
proposed  rulemaking  would  establish 
standards  of  conduct  for  interstate 
pipeline/marketing  affiliate  "°  relations 
in  two  general  areas:  For  tariff-related 
issues,  and  for  non-tariff-related  issues 
of  fairness  in  marketing  and 
transportation  practices.  This  statement 
of  prohibited  practices  will  provide  a 
framework  under  which  persons  may 
formulate  complaints  for  resolution.  (By 


•  See.  eg..  CommenK  of  Natural  Cas 
Clearinghouse,  inc.  (NGCH)  ■■  supplemented  April 
13.  1987,  with  NGCHs  comments  in  Docket  No. 
Pl.87-3-000,  of  which  the  Commission  lakes 
administrative  notice  herein. 

'»  The  proposed  rule  would  apply  to  all  Interatate 
natural  gas  pipelines    affiliated"  In  any  way  with  a 
marketing  or  brokering  entity.  To  delemiine 
whether  any  person  or  entity  is  an  "affiliate"  under 
the  definition  in  NCPA  section  Z|27).  a  10%  voting 
interest  shall  l>e  a  prima  fade  indicator  of  sufficient 
control"  to  meet  that  definition,  although  a  lesser 
percentage  may  be  determined,  on  application,  to 
amount  to  sufficient  "control"  In  a  particular  case. 
See  15  U  SO.  3301  |27). 


separate  announcement  the  Commission 
is  establishing  procedures,  to  be 
immediately  effective  as  in  the  public 
interest,  to  process  existing  and  future 
complaints.)  The  second  part  (B.)  of  the 
notice  of  proposed  rulemaking  proposes 
certain  reporting  and  recordkeeping 
requirements  and  implementation 
procedures.  The  third  part  (C.)  discusses 
the  remedies  available  to  the 
Commission  for  noncompliance  with  the 
proposed  rules  and  the  judicial 
precedent  and  statutory  authority 
underlying  those  remedies.  There  is  also 
a  fourth  section  (D.)  which  specifically 
focuses  on  section  501  of  the  NCPA  as 
the  basis  for  the  reporting  requirements 
established  by  the  rule.  Finally,  the 
concluding  section  (E.)  proposes 
establishment  of  an  "open  season"  to 
provide  equal  access  to  transportation 
queues  in  the  future,  and  seeks 
comments  on  the  proposal. 

A.  Statement  Respecting  Prohibiting 
Practices  ' ' 

1.  Tariff-related  issues.  Commenters 
have  noted  that  some  pipelines 
selectively  failed  to  enforce  their  tariff 
requirements  for  sales  by  affiliates.  For 
example,  some  may  waive  minimum 
quantity  tariff  requirements  where  gas  is 
bought  from  an  affiliate,  or  may 
selectively  enforce  contract  quality 
specifications.  See.  e.g.,  Hadson 
comments  at  16-17.  The  Commission 
interprets  such  anticompetitive 
treatment  as  unduly  discriminatory 
under  the  NGA,  and  therefore,  unlawful, 
and  states  the  following  rules  with 
respect  to  tariff  provisions  to  prohibit 
such  treatment. 

(a)  All  tariff  provisions  must  be 
implemented  in  a  uniform  manner, 

(b)  Any  conditions  that  are  required 
by  a  tariff  »»  must  be  strictly  enforced 
as  to  marketing  affiliates,  as  well  as  to 
nonaffiliates. 

(c)  Tariffs  must  not  provide  marketing 
affiliates  with  a  higher  scheduling  and 
curtailment  priority  for  less  essential 
service  that  would  ordinarily  have  a 
lower  priority. 


' '  Issues  discussed  will,  however,  sometimes  l>e 
stated  in  the  positive,  rather  than  in  the  negative. 
Specific  examples  will  be  presented  in  footnotes. 

"  Such  conditions  would  include  those  related  to? 
balancing/storage  »ervice;  penalties:  credit- 
worthiness standards  and  maximum  pre-payment 
required;  processing  fees  and  requirements: 
curtailment  priorities:  and  flexibility  of  receipt  and/ 
or  delivery  points,  aae.  e.g..  Enlrade  comments 
which  state  that  a  particular  pipeline  rei]uires 
Fnlrade  to  list  each  receipt  point  artd  volumes  for 
each  receipt  pomt.  and  has  a  "use-il-or-lose-il" 
provision  for  each  receipt  point.  However,  contracts 
for  the  pipeline's  affiliate  simply  list  "various 
receipt  points"  and  allow  unlimitedly  Hoxible  rates 
"to  be  calcul.iled  monthly. " 


(d)  Tariffs  must  specify  what 
information  and  format  consifitufe  a 
valid  request  for  transportation  service 
by  shippers,  and  these  tariff  provisions 
must  clearly  and  completely  specify 
these  requirements;  " 

(e)  Pipelines  must  process  all  pending 
requests  within  a  specific  period  of  time, 
or  in  accordance  with  specific 
milestones,  to  be  specified  in  advance  in 
their  tariff. 

(f)  Refiling  of  a  pipeline's  tariff  will  be 
required  to  meet  the  above  standards.'* 

2.  Non-lariffreloted  issues,  (a) 
Interstate  pipelines  may  not  dispose  of 
transportation  requests  by  affiliates  or 
provide  transportation  service  in 
response  to  such  requests  before 
disposing  of  valid  pending 
transportation  requests  by  non-affiliate« 
which  were  received  by  the  pipeline 
prior  to  the  requests  of  the  affiliates.'* 

(b)  Pipelines  may  not  reveal  any 
confidential  information  provided  by 
non-affiliated  shippers  to  secure  service, 
to  their  affiliates;  pipelines  should  not 
reveal  any  of  their  own  confidential 
information  to  their  affiliates  solely  but 
should  communicate  it 
contemporaneously  to  all  shippers  if  it  is 
revealed  at  all. 

(c)  Information  filed  with 
transportation  requests  must  not  be 
made  available  to  marketing  affiliate 
personnel,  any  other  pipeline,  or  any 
other  shipper,"  unless  it  is  made 


"  If  such  specifications  are  not  already  part  of 
the  pipeline's  tanff.  a  pipeline  must  include  them  in 
its  tanff  and  upon  request  promptly  provide  any 
person  with  a  copy  of  such  specifications  for  a  valid 
request,  any  standardized  form  used  by  the  pipeline 
to  process  such  a  request  for  transportation,  and 
reasonable  instructions  for  completing  such  form  If 
a  pipeline  does  not  make  such  requirements  known. 
It  is  violating  this  rule's  reporting  requirements. 

'*  This  requirement  is  premised  on  the 
Commission's  tielief  that  tariffs  of  mtersldte 
pipelines  affiliated  with  marketers  are  unjust  and 
unreasonable  under  NCA  section  S  if  Ihey  do  not 
conform  to  these  standards  See  Wisconsin  Gas  Co. 
V  FERC.  770  F  2d  1144  (DC  Cir  1985). 

"  Related  examples  of  undue  discnmination 
would  be  any  abuse  of  the  firsl-come.  first-served 
rule  by  advising  the  affiliate  of  the  pipeline's  Intent 
to  provide  open-access  transportation  before 
making  this  intent  publicly  known,  or  any  other 
means  to  manipulate  capacity  allocation  by 
delaying  processing  of  valid  requests  for 
transportation  by  non-affiliates  (See  discussion  of 
"open  season"  proposal,  infra]  The  Commission 
also  wishes  lo  clarify,  if  necessary,  that  Ihe 
requirement  in  its  own  Form  ST-.M9  calling  for  the 
end-user  of  Ihe  gas  lo  be  reported  need  only  t)€  filed 
with  the  Commission  30  days  after  Ihe  Iransaclion 
is  commenced  Unless  Ihe  pipeline  can  show  an 
imperative  operational  need  for  it.  this  information 
need  not  b«  provided  to  ihe  pipeline  directly. 

"  Some  types  of  information  treated  under  2.d. 
above  might  include  (1)  the  points  t>etween  which 
Ihe  natural  gas  is  lo  be  transporied  by  Ihe  pipeline: 
(2)  the  estimated  total  maximum  daily  quantities  of 
natural  gas  to  t>e  transported  by  Ihe  pipeline,  on  a 
peak  dny.  on  an  averngp  day.  and  on  an  annual 
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available  on  a  not  unduly  discriminatory 
basis  to  all  potential  shippers. 

(d)  interstate  pipelines  may  not 
provid«  information  to  affiliated 
shippers  regarding  the  availability  of 
capacity  for  transportation  service 
unless  such  offer  or  information  is 
simultaneously  communicated  generally 
li>  all  potential  shippers,  affiliated  and 
non  affiliated,  on  Ihe  pipeline's  system. 
"Polentidi  shippers '■  include  all  current 
transportation  and  sales  customers  of 
the  pipeline,  and  ail  persons  who  have 
pending  requests  for  transportation 
service  or  for  uiformalion  rt'<:!arding 
transportation  service  on  the  pipeline. 

(e)  An  interstate  pipeline  may  not 
condition  or  tie  its  agreement  to  release 
gas  subject  to  take-or-pay  relief,  to  an 
agreement  by  the  producer  (or  a 
customer/end-user)  to  obtain  services 
from  any  affiliate  of  the  pipeline,  or  to 
an  ofTf;r  by  the  pipeline  to  provide  or 
expedite  transportation  service  to  its 
affiliate  relating  to  the  released  gas. 
Pipelines  must  also  confirm,  if  asked, 
when  independent  marketers  or 
producers  are  selling  released  gas,  so 
that  the  pipeline's  purchasers  may  know 
when  these  sales  are  mitigating  the 
pipeline's  take-or-pay  liability.  In  this 
regard,  any  false  or  misleading 
information  ■''  about  take-or-pay  will  be 
considered  a  violation  of  this  rule's 
reporting  requirements. 

(f)  Pipelines  must  maintain  logs 
showing  all  requests  for  transportation 
and  their  disposition.  Such  a  log  shall  be 
kept  current  and  shall  be  made 
available  to  memlwrs  of  the  public  upon 
request  during  business  hours  at  the 
pipeline's  place  of  business  or  by 
photocopy  by  mail  at  a  reasonable  cost. 
The  log  will  also  be  filed  with  the 
Commission,  and  updated  monthly.  Such 
log  should  include  information  regarding 
the  dale  of  all  transporfcTtion  requests; 
the  identity  of  the  shipper  making  the 
request;  the  volumes,  duration,  and 
sources  of  the  gas;  receipt  and  delivery 
points  of  the  gas  to  be  transported; 
whether  the  service  requested  is 
interruplible  or  firm;  the  identity  of  the 
ultimate  end-user  of  the  gas  when  the 
information  is  public;  the  transportation 
rates  requested  and  received  for  such 


liasis:  (3)  the  dates  of  prtijecled  comm«!ncement  and 
projected  termination  of  service:  (4)  the  eslimaled 
quantity  of  gas  lo  t>e  transported  iKat  hiis  been 
released  by  reason  of  a  chtrnge  in.  or  termination  of. 
Ihe  firsl  seller's  contractual  obiigalion  to  provide 
natural  gas  service  lo  Ihe  pipeline  or  its  affiliate. 
ar>d  the  dale  of  such  release:  (S|  identify  of  ultimate 
end  user  at  IpbsI  until  ivrvice  has  commenced. 
"  An  example  of  such  "false  or  misleading" 
informalioii  wrmld  be  where  a  pipeline  or  an 
alTitutte  sl.il«s  there  wilt  tic  a  Idlte-ur  pay  bilhng 
credit  that  will  flow  (u  Ihe  pipeline  custonwr  if  the 
customer  ptirchasj'S  gas  from  Ihe  affiliate.  E.g„  see 
proposed  |  leiJfgl.  wfra. 


service  and  whether  or  not  the  gas  being 
transported  is  subject  to  take-or-pay 
relief;  the  disposition  of  the  request  by 
the  pipeline;  date  and  an  explanation  of 
the  disposition  of  the  request;  and  any 
complaints  by  the  shipper  or  end  user 
concerning  the  requested  or  furnished 
service.  It  should  also  state  whether  the 
marketing  affiliate  was  in  any  way 
connected  with  the  transaction.  [See 
Format  592  and  proposed  §  250.16  infra.) 

(g)  Records  of  who  received 
transportation  service  and  volumes 
authorized,  and  receipt  and  delivery 
points  should  also  be  kept  on  a  daily 
basis. 

(h)  Finally,  pipelines  will  be  required 
to  develop  written  procedures  that  will 
enable  shippers  and  the  Commission  to 
determine  how  the  prohibited  practices 
have  been  eliminated. 

B.  Commission  Implementation  and 
Procedures 

1.  Implementation.  Thirty  days  after 
the  effective  date  of  a  final  rule 
herein.'*  all  interstate  pipelines 
providing  transportation  service  under 
Part  284  of  the  Commission's  regulations 
or  pursuant  to  NGA  section  7(c) 
certificates  shall  report  to  the 
Commission,  pursuant  to  sections  8, 10, 
14,  and  16  of  the  Natural  Gas  Act.  and 
sections  311  and  501  of  the  NCPA.  their 
plans  for  complying  with  the 
requirements  of  this  proposed  rule. 

Each  such  compliance  plan  should 
include  the  following  information: 

(a)  Written  informal  procedures  by 
which  the  pipeline  addresses  and 
resolves  complaints  by  shippers  or 
potential  shippers; 

(b)  Written  procedures  by  which  the 
pipeline  assures  equal  access  by 
affiliated  and  non-affiliated  shippers 
and  potential  shippers  to  information 
regarding  the  availability  and  pricing  of 
transportation  service  and  capacity 
offered  by  the  pipeline  for  nomination 
and  whether  the  gas  involved  was 
"released"  gas; 

(c)  Written  procedures  that  will 
enable  shippers  and  the  Commission  to 
determine  how  the  prohibited  practices 
have  been  eliminated  in  conformance 
with  the  above  standards.  (Essentially  a 
compliance  plan  that  states  how  the 
pipeline  plans  to  implement  these 
requirements  and  to  satisfy  each 
subparagraph  under  the  Statement 
Respecting  Prohibited  Practices  in  Part 
A.) 

(d)  How  the  pipeline  assures  that 
information  under  paragraphs  (a),  (b) 


'*  Section  5S3|d|  of  the  APA  requires  that 
publication  of  a  final  rule  must  take  place  "not  less 
than  30  days  f>efore  its  effortive  dale."  5  U.S.C 
553(d)  (197B|. 


and  (c).  above,  is  communicated 
generally  on  an  on-going  basis  to 
shippers  and  potential  shippers  on  its 
system. 

2.  Procedures.  The  Commission  is  also 
establishing  by  separate  announcement 
its  own  procedures  that  may  be  utilized 
concurrently  by  any  complainant.  These 
are  not  being  proposed  as  part  of  this 
rule,  but  are  intended  to  be  immediately 
effective  on  announcement.  These 
initially  will  include  an  informal  fact- 
gathering  process  comprised  of: 

(a)  Establishment  of  a  task  force  to 
receive  telephoned  (and  written) 
complaints  about  alleged  unduly 
discriminatory  activities  by  marketing 
affiliates.  The  task  force  will  also 
review  allegations  made  in  the  NO! 
comments  involving  specific  companies; 

(b)  Initiation  by  the  task  force  of 
preliminary  investigations  into 
complaints,  pursuant  to  section  lb.6  of 
the  Commission  s  Rules  Relating  to 
Investigations,  18  CFR  lb.6  (1986).  to 
verify  facts,  ascertain  the  scope  of  any 
problem,  and  attempt  informal 
resolution;  and 

(c)  Compilation  and  analysis  of  cases 
for  presentation  to  the  Commission  lo 
apprise  the  Commission  of  the  nature 
and  extent  of  complaints  and  enable  the 
Commission  to  decide  whether  to 
institute  a  formal  investigation  and/or 
refer  matters  to  the  Department  of 
Justice. 

Additional  procedures,  as  required, 
may  include: 

(a)  Initiation  of  bearings,  pursuant  to 
Rule  502  of  the  Commission's  Rules  of 
Practice  and  Procedure,  18  CFR  385.502 
(1988),  in  which  a  pipeline  will  be 
directed  to  show  cause  why  it  has  not 
unduly  discriminated  in  favor  of  its 
marketing  affiliate. 

(b)  Formal  investigations,  conducted 
pursuant  to  section  lb. 5  of  the 
Commission's  Rules  Relating  to 
Investigations.  18  CFR  lb.5  (1986). 

C.  Remedies 

(i)  Outline  of  remedies — Where 
information  indicates  that  unlawful, 
unduly  discriminatory  practices  have 
occurred,  the  following  remedies  are 
among  those  that  will  be  considered,  as 
appropriate: 

1.  Where  Transportation  Is  Provided 
Under  section  7(c)  of  the  NGA.  Including 
Order  No.  436  Blanket  Certificates. 

(a)  Require  the  pipeline  to  refund: 

(i)  An  amount  reasonably  calculated 
to  put  actual  or  prospective  shippers 
and  suppliers  who  were  injured  by  the 
pipeline's  undue  discrimination  in  the 
position  they  would  have  been  had  the 
undue  discrimination  not  occurred;  or 

(ii)  Grains  derived  from  the  pipeline's 
undue  discrimination,  including  (a) 


UM  I 
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return  on  equity  for  all  transportation 
provided  in  an  unduly  discriminatory 
manner  and  (b)  an  amount  equivalent  to 
profits  obtained  by  the  affiliate  as  a 
result  of  the  pipeline's  undue 
discrimination. 

(b)  Issue  an  order  and/or  obtain  a 
federal  court  injunction  requiring  the 
pipeline  to  transport  in  accordance  with 
its  authorization  [i.e..  in  a  not-unduly- 
discriminatory  manner). 

(C)  Condition  present  "  or  future 
transportation  on: 

(i)  Loss  of  priority  for  some  or  all 
transportation  arranged  by  the  affiliate; 

(ii)  Limitation  or  elimination  of  the 
pipeline's  authority  to  transport  gas  sold 
or  brokered  by  the  marketing  affiliate 
(divorcement); 

(iii)  Restructuring  of  corporate 
structures  of  pipeline  and  afTiliate  to 
ensure  against  future  undue 
discrimination; 

(iv)  Regulating  the  affiliate  in  the 
future  as  oart  of  the  pipeline;  and/or 

(v)  Divestiture  of  the  affiliate. 

(d)  Assess  civil  penalties  of  up  to 
$5,000  per  day  for  any  knowing  violation 
of  this  regulation's  reporting  and 
recordkeeping  requirements  established 
herein. 

2.  Where  Transportation  Is  Provided 
Under  section  311(a)(1)  of  the  NGPA. 

(a)  Employ  any  and  all  remedies 
provided  under  Section  1,  above. 

(h)  Assess  civil  penalties  of  up  to 
So.fXK)  pt-r  day: 

(j)  For  any  unduly  discriminatory  acts 
for  the  period  in  which  they  occurred, 
which  a  reasonable  person  would 
determine  to  be  under;  and/or 

(ii)  for  any  of  the  unduly 
discriminatory  acts  set  forth  in  this  rule, 
all  of  which  hereafter  occurring  will  be 
treated  as  "knowing"  violations  of 
section  504(a)(2)  of  the  NGPA.  15  U.S.C. 
3414(a)(2)  (1982);  and/or 

(iii)  For  any  knowing  violation  of  the 
reporting  and  recordkeeping 
requirements  established  herein. 

Where  it  appears  that  undue 
discrimination  may  be  knowing  and 
willful  or  may  violate  the  federal 
antitrust  laws,  the  Commission  may 
transmit  evidence  of  such  violations  to 
the  Department  of  justice  for 
appropriate  action. 


"  where  past  or  present  violation  of  a  prohibited 
prHt:tice  results  in  an  afftltaled  marketer  obtaining  a 
peKerred  place  in  the  first  come.  Hrat  served  queue, 
one  remedy  available  would  be  to  order  the  pipeline 
to  termirwle  service  to  the  afniiate  at  its  place  in  the 
queue  and  to  move  the  affiliated  marfceler  to  the 
end  of  the  queue,  in  considenng  such  an  approach, 
the  Commission  would  take  into  account  the 
equitable  interests  of  the  producer,  the  purchaser, 
and  the  shipper,  and  seek  to  minimize  any  advene 
affect  on  them.  If  such  adverse  impact  cannot  t>e 
avoided,  other  remedies  will  be  applied  to  correct 
and  deter  the  violation. 


(ii)  Legal  basis  for  remedies — This 
section  sets  forth  the  Commission's 
authority  to  remedy  interstate  and 
intrastate  pipelines'  violations  of  the 
Natural  Gas  and  the  Natural  Gas  Policy 
Act. 

Where  a  pipeline  grants  an  undue 
preference  to  its  marketing  affiliate  or 
subjects  a  non-affiliate  to  undue 
prejudice,  the  Commission  may  impose 
varioius  remedies.  The  remedies 
available  to  the  Commission  for  such 
violations  depend  on  whether  a  pipeline 
is  transporting  pursuant  to  a  certificate 
issued  under  section  7(c)  of  the  Natural 
Gas  Act  (NGA).  15  U.S.C.  717f(c)  (1982). 
or  under  section  311  of  the  Natural  Gas 
Policy  Act  of  1978  (NGPA).  15  U.S.C. 
3371  (1982).  These  remedies  may  include 
civil  penalties,  refunds  in  the  nature  of 
restitution,  divestiture,  reordering  of 
transportation  priority,  and  limitation  or 
elimination  of  the  pipeline's  authority  to 
transport  gas  sold  or  brokered  by  the 
affiliate. 

1.  Transportation  under  a  Natural  Gas 
Act  Certificate. — If  a  pipeline  providing 
transportation  pursuant  to  a  certificate 
issued  under  the  Natural  Gas  Act  grants 
an  undue  preference  or  advantage  to  an 
affiliate,  or  subjects  a  nonaffiliate  to  an 
undue  prejudice  or  disadvantage,  it 
violates  section  4(b)  of  the  NGA,  15 
U.S.C.  717c(b)  (1982).  which  prohibits 
undue  discrimination.  The  pipeline  may 
also  violate  section  7(c)  of  the  NGA, 
(1982).  which  prohibits  interstate 
transportation  without  a  certificate, 
because  such  a  pipeline  may  be 
engaging  in  uncertificated  interstate 
transportation  by  exceeding  its 
certificate  authority. 

Section  16  of  the  Natural  Gas  Act,  15 
U.S.C.  7170  (1982),  grants  the 
Commission  broad  remedial  authority  to 
remedy  violations.  The  Commission  has 
the  authority  under  that  section  to 
require  natural  gas  companies  to  pay 
refunds  to:  (1)  Place  persons  injured  by  a 
violation  in  the  position  they  would 
have  occupied  had  the  violation  not 
occurred,  or  (2)  provide  disgorgement  of 
the  violator's  unjust  enrichment.*"  The 


»•  See  Coastal  Oil  ft  Gas  Corp  v  FERC,  782  F  2d 
1249, 1253  |5th  Cir  1986);  Cox.  v  FERC.  581  F  2d  449 
15th  CIr.  1978)  (seller  who  had  illegally  diverted  |i|as 
was  required  to  deliver  an  equivalent  volume  of  i^as 
to  the  n^jhtful  purchaser  of  the  onginal  contract 
price);  US.  Steel  Corp  v  FPC,  533  F.2d  1217  (DC. 
CIr.  1976)  (pipelirte  customer  that  took  deliveries  of 
gas  in  excess  of  the  customer's  allotment  under  the 
pipeline's  Commission-approved  curtailment  plan 
was  required  to  pay  back  the  gas):  Mesa  Petroleum 
Co  V.  FPC.  441  F2d  182  (5th  Cir.  1971)  (seller  that 
has  illegally  diverted  gas  required  to  refund  an 
amount  based  on  the  pipeline's  costs  of  replacing 
the  diverted  gas). 


Commission  may  look  through  the 
corporate  form  of  affiliated  corporations 
joined  in  a  smgie  system  in  order  to 
remedy  undue  discrimination.  See  South 
Carolina  Generating  Co.  v.  FPC,  281 
F.2d  915.  920  (4th  Cir.  1958). 

In  addition  to  the  ri^medies  authorized 
by  section  16,  section  20(a|  of  the  NGA. 
15  U.S.C.  717s(a)  (1982).  authorizes  the 
Commission  to  seek  relief  from  NGA 
violations  In  federal  district  court 
whenever  it  appears  that  violations  of 
the  NGA  are  occurnn><  or  will  occur.  The 
Commission  may  seek  an  injunction 
prohibiting  violations  of  the  NGA  which 
are  occurring  or  which  the  Commission 
reasonably  believes  may  occur,  or  it 
may  ask  the  court  to  require  the  violator 
to  take  some  appnipriate  affirmative 
action. 

Finally,  if  it  appears  that  undue 
discrimination  may  be  "knowing  and 
willful "  or  may  violate  the  federal 
antitrust  laws,  the  Commission  may 
transmit  evidence  of  such  violations  to 
the  Department  of  justice  for 
appropriate  action. 

2.  Transportation  Under  Section  311 
of  the  NGPA.  Pipelines  which  unduly 
discriminate  while  purporting  to  provide 
transportation  under  section  311  of  the 
NGPA  also  violate  NGA  standards 
incorporated  in  the  NGPA.  The 
Commission  only  authorizes  pipelines  to 
transport  under  section  311  if  they  do  so 
without  undue  discnmindfion.  See  18 
CVR  284.8(b),  284.9(b)  (1986).  PipeHnes 
that  engage  in  such  discrimination  may 
exceed  their  authority  to  transport  under 
that  provision.  Since  such  pipelines  may 
not  have  authority  to  transport  apart 
from  section  311,  their  transportation  of 
gas  in  interstate  commerce  may  be 
altogether  unauthorized  and  may 
therefore  violate  section  7(c)  of  the 
NGA.  Such  pipelines,  by  unduly 
discriminating,  may  also  violate  section 
4(b)  of  the  NGA. 

Ptoviding  unduly  discriminatory 
transportation  under  section  311  also 
violates  section  504(a)(2)  of  the  NGPA, 
15  U.S.C.  3414(a)(2)  (1982),  which 
prohibits  violations  of  orders  issued 
under  that  Act.  Because  Order  No.  436 
implements  section  311.  it  is  an  order 
issued  under  the  NGPA.  and  a  pipeline 
that  engages  in  undue  discrimination  in 
violation  of  Order  No.  438  thus  violates 
section  504(a)(2). 

The  remedial  provisions  of  the  NGPA 
parallel  those  of  the  NGA.  Section 
501(a)  of  the  NGPA.  15  U.S.C.  3411(a) 
(1982).  contains  language  essentially 
identical  to  section  16  of  the  NGA.  and 
section  504(b)(1)  of  the  NGPA.  15  U.S.C. 
3414(b)(1)  (1982).  parallels  section  20(a) 
of  the  NGA.  Thus,  case  law  construing 
the  Commission's  remedial  authority 


under  the  NGA  supports  the  conclusion 
that  the  Gommissmn  has  independent 
authority  under  the  NGPA  for 
administrdtivety  requiring  refunds  from, 
or  seeking  injunctive  relief  against 
pipelines  which  unduly  discriminate 
under  section  ill. 

The  NGPA  aho  authorizes  the 
Commission  to  impose  »ppn>priale 
prospective  conditions  on  a  pipeline  s 
section  311  transportation.  Section 
311(c).  15  use.  337HC)  (1982).  expressly 
permits  the  Commission  to  impose  terms 
and  comlitions  on  such  transportation, 
and  se'^tion  501(a)  authorizes  the 
Commission  to  amend  previously  issued 
orders,  which  would  include  orders 
authorizing  section  311  transportation. 

Finally,  section  504{b)(8)  of  the  NGPA. 
15  U.S.C.  3414(b)(6)  (1982).  authorizes 
the  Conunission  to  impose  civil 
penalties  up  to  $5,000  per  day  for  each 
"knowing"  violation  of  that  Act  Section 
504(b)(B)(B)  defines  "knowing  "  not  only 
as  having  "actual  knowledge"  but  also 
as  having  "the  constructive  knowledge 
deemed  to  be  possessed  by  a  reasonable 
individual  under  similar  circumstances." 
As  in  the  NGA,  the  NGPA  authorizes  the 
Conunission  to  transmit  evidence  of 
violations  to  the  Department  of  Justice 
for  appropriate  actum. 

D.  NGPA  Section  5m  ss  a  Legal  Basis 
for  Enforcing  Reporting  and 
Recordkeeping  Requirements 

The  Commission  intends  to  utilize  its 
general  authority  under  NGPA  section 
501  to  prescribe  any  rule  it  may  find 
necessary  and  appropriate  to  carry  out 
its  functions  under  the  NGPA.  including 
appropriate  enforcement  activity.  Tlie 
Commission  will  utilize  that  authority  in 
conjunction  with  the  penalties  available 
under  section  504  to  ensure  that  the 
recordkeeping  and  reporting 
requirements  of  this  proposed  rule  are 
followed.  Thus,  even  if  the  transaction 
that  is  reported  is  authorized  under 
section  7  of  the  NGA,  the  Commission 
finds  it  necessary  and  appropriate  under 
NGPA  section  501  to  ensure  that  the 
reporting  requirement  disclose  the 
nature  of  the  transaction.  In  addition. 
NGPA  authorized  transactions  under 
section  311  are  not  only  subject  to 
penalties  for  failure  to  meet  the 
reporting  requirements  promulgated 
pursuant  to  section  501  but  are  also 
subject  to  penalties  for  violations  of  the 
substantive  transportation  authorization 
itself  under  NGPA  section  504. 

There  are  several  rationales  of  both  a 
legal  and  practical  nnture  to  support  the 
use  of  the  section  501  authority  to 
require  the  n-porfs  and  recordkeeping 
proposed  herein  for  oil  transportation 
transactions.  First,  as  a  practical  matter, 
stringent  enforcement  of  the  reporting 


requirements  can  be  more  quickf>'  and 
surely  sccompiished  than  determining  in 
a  multitude  of  individual  cases  whether 
certain  conduct  was  or  was  not  unduly 
discriminatory,  or  whether  the 
standards  of  behavior  proposed  in  this 
NOI*R  were  or  were  not  violated.  The 
publication  of  the  reports  and  records 
will  be  a  powerful  incentive  for 
interstate  pipelines  to  obey  the  rules  as 
well,  since  any  violation  will  be  easily 
detectable  both  by  enforcement  staff 
and  interested  private  parties.  Knowing 
violation  of  the  reporting  and 
recordkeeping  rules  will,  in  itself, 
involve  the  risk  of  serious  and 
substantial  penalties  under  section  504 
of  the  NGPA.  whatever  the  statutory 
basis  for  the  transportation  involved. 

A  number  of  legal  rationales  support 
this  approach  as  well.  In  the  first  place, 
in  order  to  implement  the  NGPA  and 
properly  discharge  its  duties  thereunder, 
the  Commission  requires  information 
concerning  a//  transactions,  whether 
involving  NGA  or  NGPA  transportatiorL 
For  example.  Part  284  of  the 
Commission's  regulations  provides 
authorization  for  all  interstate  pipelines 
to  transport,  on  a  self-implementing 
basis,  natural  gas  under  NGPA  section 
311.  Even  if  every  eligible  pipeline  does 
not  utilize  the  section  311  authorization, 
the  Commission  needs  the  proposed 
information  in  any  event,  in  order  to 
properly  administer  the  program. 
Finally,  the  information  to  be  collected 
through  the  proposed  reporting  and 
recordkeeping  requirements  will  be 
important  in  determining  whether  sales 
by  a  pipeline's  marketing  affilate  should 
retain  "first  sale"  status,  as  discussed 
infra.  This  information  would  be 
essential  in  determining  this  NGPA 
issue,  whether  the  transportation 
provided  the  affiliate  was  authorized 
under  the  NGA  or  NGPA. 

Accordingly,  the  Commission  finds  it 
necessary  and  appropriate  to  ground  the 
reporting  and  recordkeeping 
requirements  herein  in  its  NGPA  section 
501  authority,  and  to  ensure  compliance 
with  said  reporting  and  recordkeeping 
requirements  by  application  of  the  civil 
penalties  available  under  NGPA  section 
504,  whatever  the  source  of  the 
transportation  authorization  for  the 
transaction. 

E.  Proposal  for  "Open  Season  "  Lag  Time 
To  Provide  More  equality  of  Access  to 
Transportation  and  Available  yolumes 
for  Release  -»      ' 

The  Commission  is  particularly 
concerned  that  some  pipelines  may  be 
proving  advance  notice  to  their 
marketing  affiliates  of  their  intent  to 
seek  certain  transportation 
authorizations,  thereby  providing  an 


unfair  advantage  to  the  marketing 
affiliate  who  can  "queue  up"  in  advance 
of  the  formal  announcement  by  the 
pipeline  While  past  instances  of  such 
activity  may  remain  to  be  proved  and 
remedied  in  particular  cases,  the 
Commission  intends  to  propose  a  means 
for  preventing  such  activity  in  the  future. 

Under  the  proposal,  before  a  pipeline 
can  formally  announce  its  intent  to 
become,  or  to  resume  a  status  as  an 
open-access  transporter,  for  example,  or 
to  apply  for  any  other  significant 
transportation  authorization  (or 
announce  the  release  of  significant  gas 
volumes)  the  pipeline  would  be  required 
to  give  the  public  a  type  of  open-season 
access  to  its  newly  available 
transportation  capacity  (or  released 
volumes)  after  announang  its  intent  to 
become  an  open-access  transporter,  or 
to  apply  for  any  other  significant 
transportation  authorization  (or 
announcing  the  release  of  significant  gas 
volumes).  The  open-season  access 
would  be  of  ten  days  duration  Any 
request  received  during  this  ten-day 
block  of  time  from  any  marketer  to 
utilize  the  transportation  authorization 
(or  purchase  the  volumes  to  be  released) 
would  be  considered  to  have  been 
received  simultaneously  with  all  other 
applications  received  dunng  that  penod, 

A  pipeline  that  failed  to  give  notice  of 
such  intentions,  and  provnde  the  open- 
season,  would  be  in  violation  of  the 
NGPA  for  many  of  the  same  reasons  set 
forth  in  Part  D.  supra.  A  pipeline  that 
intended  to  elect  or  resume 
transportation  under  Order  No.  436,  for 
example,  and  neglected  to  give  the  ten 
day  notice  would  be  in  violation  of  the 
NGPA.  (And  favoring  an  affiliate  with 
advance  notice  of  the  release  of  ga« 
volumes  to  the  maket  would  be  a  similar 
NGPA  violation.) 

This  procedure  is  not  intended  to  have 
any  impact  on  the  first-come,  first- 
served  principle  established  in  Order 
No.  436.  If  merely  augments  it  to  prevent 
anticompetitive  transfers  of  information 
to  a  marketing  affiliate.  The  "first-come, 
first-served"  rulfe  under  Order  No.  436 
would  remain  in  place  after  the  ten-day 
period  had  expired,  and  the  effect  of  the 
proposal  is  only  to  place  all  persons 
who  express  interest  in  obtaining 
transportation  during  the  ten  day  grace 
period  euqally  "first"  with  an  equal 
claim  on  the  transportation  to  be 
offered. 

The  Commission  requests  comments 
on  what  types  of  actions  might  qualify 
for  open-season  treatmenL 

IV— First  Sale  Issue 

Another  core  issue  in  the  NOI  was  the 
"first  sale"  status  of  sales  by  pipeline 
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marketing  afTiliates.  Currently,  all  sales 
by  such  affiliates  are  "first  sales".  {See 
§  270.303(c)).  The  Commission  could 
remove  that  status  so  as  to  subject 
affiliates'  rates  and  margins  to  scrutiny 
under  the  Natural  Gas  Act.  The 
Commission  concurs  with  the  majority 
of  commenters  who  argued  against  this 
approach.  The  Commission  believes  it 
can  regulate  the  pipeline  in  such  a  way 
that  it  will  not  need  to  regulate  the 
marketing  affiliate  directly. 

The  NGPA  definition  of  "first  sale"  in 
section  2(21 )  * '  takes  the  form  of  a 
general  rule  followed  by  an  exclusion. 
Taken  on  its  face,  the  statutory 
definition  of  "first  sale"  does  not 
encompass  sales  by  marketing  affiliates 
of  interstate  pipelines  because  of  the 
exclusion  in  section  2(21)(B). 

However,  pursuant  to  section 
2(21)(A)(v)of  the  NGPA.  the 
Commission  may  define  virtually  any 
sale  of  gas  as  a  first  sale  in  order  to 
prevent  circumvention  of  any  maximum 
lawful  price  established  under  the 
NGPA.  The  Commission  exercised  its 
section  2(2t)(A)(v)  authority  in  Order 
No.  58.*»  and  Order  No.  391  «*  and 
determined  that  in  order  to  prevent 
circumvention  of  NGPA  ceiling  prices  by 
affiliates  of  pipelines  and  distributors, 
any  sales  by  an  affiliate,  that  is  not  itself 
a  pipeline  or  local  distribution 
company,  would  be  that  affiliate's  "first 
sales  "  under  the  NGPA  unless  the 
Commission,  on  application,  determines 
not  to  treat  such  sales  as  "first  sales." 
(See  18  CFR  270.203(c)). 

Most  sales  by  pipeline  marketing 
affiliates  are  thus  not  now  subject  to 


"2(21)  Fi™i  Sale— (A)  General  Rule —The  lerm 
Tinit  sole"  means  any  Mie  of  any  volume  of  nutural 
ga»— 

|l)  To  any  interstate  pipeline  or  interstate 
pipeline; 

|ii)  To  any  local  distribution  company: 

|iii)  To  any  person  for  use  by  such  person: 

jiv)  Which  precedes  any  sale  described  In  cJduses 
(l).|ii|or(lii):8nd 

|v|  Which  precedes  or  follows  any  sate  described 
in  clauses  |i).  |ii).  (lii).  or  |lv)  and  is  dennMJ  by  (he 
Commission  as  a  first  sale  In  order  to  prevent 
circumvention  of  any  maximum  lawful  price 
pslnblished  under  this  Act. 

(B)  Certain  Soles  Not  ln<luded.—C\au»es  (i).  (ii). 
(iii).  or  (iv)  of  subpara|{ruph  (A)  shall  no)  include  the 
sale  of  any  volume  of  natural  gut  by  any  interstate 
pipeline,  interstate  pipeline,  or  lo<:al  distribution 
company,  or  any  affiliate  thereof,  unless  such  sale  is 
atlhbutuble  lo  volumes  of  natural  gas  produced  by 
such  inlentate  pipeline,  interstate  pipeline,  or  local 
distribution  company,  or  any  affiliate  thereof. 

"  Final  Rule  Governing  the  Maximum  Uiwful 
Price  for  Pipeline.  Distributor  or  Affiliate 
Production.  [>ocket  No  RMflO-7.  44  FR  ti6A77 
November  20.  1979.  FERC  Stats.  A  Regs  |Reg. 
Preambles  1977-«1|  ^  30.101  (1979). 

"  Production  Under  section  2|21)  of  the  Natural 
Gas  Policy  Act  of  1978.  Docket  Nos.  RM83-72-000 
and  RKI«2-1ft-000.  49  FR  33S49  (Aug.  27  1984).  FERC 
Stats.  »  Regs.  (Reg  Preambles  1982-85)  1  30.588 
('«»«)■         .  .  .  .   -       .       - 


NGA  jurisdiction  and  scrutiny  because 
of  the  Commission's  exercise  of  its 
authority  under  section  2(21)(A)(v)  of 
the  Natural  Gas  Policy  Act  (NGPA). 
which  authorizes  the  Commission  to 
define  any  sale  as  a  "first  sale"  in  order 
to  prevent  circumvention  of  any 
maximum  lawful  price  established  under 
the  NGPA.  Pursuant  to  this  authority, 
the  Commission  promulgated 
S  270.203(c)  of  its  regulations  as  follows: 
(c)  Circumvention  rule  for  certain  sales  by 
affiliates.  Any  sale  by  an  affiliate  cf  an 
interstate  pipeline,  intrastate  pipeline,  or 
local  distribution  company,  that  is  not  Itself 
such  pipeline  or  local  distribution  company, 
is  that  affiliate's  first  sale  under  the  NGPA 
unless  the  Commission,  on  application, 
determines  not  lo  treat  such  sales  as  a  first 
sale. 

This  rule,  as  indicated,  had  its  genesis 
in  the  Commission's  concern  that 
pipelines  or  distributors  might  establish 
affiliates  solely  to  circumvent  NGPA 
price  ceilings. 

However,  section  601  of  the  NGPA 
provides  that  the  provisions  of  the 
Natural  Gas  Act  (NGA)  will  not  apply  to 
"first  sales"  of  natural  gas  which  had 
not  been  committed  or  dedicated  to 
interstate  commerce  at  the  time  the 
NGPA  was  enacted  or  to  sales  of  gas 
defined  in  sections  102(c).  103(c)  or 
107(c)  (1)  through  (4)  of  the  NGPA. 
Section  601  also  provides  that  no  person 
will  be  deemed  a  "natural  gas 
company"  **  with  respect  to  any  first 
sale  of  certain  natural  gas  removed  from 
NGA  jurisdiction  by  NGPA  section  601. 

Since  only  such  "natural  gas 
companies  "  are  subject  to  regulation 
under  section  1(b)  of  the  Natural  Gas 
Act,**  the  effect  of  the  Commission's 
S  270.203(c)  rule,  which  grants  "first 
sale"  status  to  affiliate  sales,  is  to 
eliminate  the  Commission's  NGA 
jurisdiction  for  affiliate  sales  of  NGPA 
sections  102(c).  103(c)  and  107(c)(l}-{4) 
gas.  This  is  why  certain  sales  by  a 
pipeline  affiliate  are  not  subject  to  the 
Commission's  NGA  jurisdiction  and 
scrutiny. 


**  A  "natural  gas  company"  means  a  person 
engaged  in  the  transportation  of  natural  gas 
interstate  commerce,  or  the  sale  in  inlerslale 
commerce  of  such  gas  for  resale.  15  U.S.C.  717b(S). 

"  The  provisions  of  this  act  shall  apply  lo  the 
transportation  of  natural  gas  in  interstate 
commerce,  to  the  sale  In  interstate  commerce  of 
natural  gas  for  resale  for  ultimate  public 
consumption  for  domestic,  commercial,  industrial. 
or  any  other  use.  and  to  natural  gas  companies 
engaged  in  such  transportation  or  sale  *  *  *."  IS 
U  S.C  f  717(b).  The  NCA  applies  lo  sales  "for 
resale"  (not  direct  sales)  in  interstate  commerce 
Thus,  even  if  NGPA  "first  sale"  status  were 
eliminated  for  affiliate  sales.  NCA  section  1(b) 
lunsdiction  would  not  attach  lo  "direct  sales"  made 
by  the  affiliate  In  interstate  commerce,  or  lo 
"brokering"  or  "liaison"  services  not 
characlenzable  as  a  "sale  for  resale." 


The  Commission  belit^ves  that  even 
though  the  current  gas  supply  situation 
is  one  of  oversupply,  circumvention  of 
NGPA  mnximum  lawful  pnces  (MLP's) 
could  still  occur  in  particular  cases. 

The  Commission  does  not  believe  that 
rescinding  §  27<).203(c|  gencrically 
would  be  appropnate.  Generic  repeal  of 
first  sales  status  would  permit  possible 
circumvention  of  MLFs  in  particular 
cases.  First  sale  status  simply  means 
that  if  the  marketer  sells  NGA 
jurisdiclional  gas.  it  requires  a  sales 
certificate  to  do  so,  and.  whether  sale  is 
of  NGA  volumes  or  not.  the  sales  price 
cannot  exceed  any  maximum  lawful 
prices  that  apply  under  the  NGPA. 
Moreover,  such  an  approach  would  not 
solve  all  the  problems  that  can  arise. 

To  conclude,  the  Commission  has 
determined  that  any  problems  arising 
from  operation  of  $  270.203(c)  may  be 
more  effectively  corrected  by  regulating 
the  interstate  pipeline  rather  than  by 
rescinding  $  270.203(c).  The  Commission 
requests  comments  on  such  an 
approach. 

V — ConcJusion 

The  Commission  has  a  responsibility 
to  prevent  undue  discrimination  by 
pipelines  in  favor  of  marketing  affiliates 
or  any  harassment  of  non-affiliates.  The 
Commission  intends  to  assess  NGPA 
civil  penalties  for  violations  of  the 
reporting  and  recordkeeping 
requirements  to  deter  undue 
discrimination — by  either  revealing  if  it 
is  occurring,  or  assessing  heavy 
monetary  penalties  if  it  is  concealed. 

The  Commission  believes  that  a 
pipeline  that  wishes  to  maintain  its 
merchant  function  through  a  marketing 
affiliate  schould  be  able  to  do  so,  but 
only  if  it  competes  fairly,  lawfully,  and 
without  undue  discrimination  or 
preferene.  Only  then  does  it  contribute 
to  the  economic  vitality  of  the  industry 
and  the  public  interest.  The  Commission 
acknowledges  therefore,  that  if  the  rules 
delineated  here  do  not  in  fact  lead  to 
marketing  without  undue  discrimination 
or  preference,  then  the  Commission  may 
order  divestiture  or  at  least  divorcement 
of  pipelines  and  marketing  affiliates. 

Under  divorcement,  pipelines  could 
have  marketing  affiliates,  but  would  not 
be  allowed  Ic  do  business  with  their 
own  affiliates  (or.  in  modified  form, 
would  have  the  amount  of  business  they 
could  transact  with  an  affiliate  limited 
to  a  certain  percentage).  Under 
divestiture,  pipelines  would  be 
prohibited  from  having  marketing 
affiliates  altogether.  In  addition,  the 
Commission  is  seeking  comments  on 
whether  organizational  separation  of 
interstate  pipelines  and  marketing 
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affiliates  should  be  required,  such  that 
shared  personnel  and  facilities  would  be 
prohibited  as  between  the  pipeline  and 
affiliate.  The  Commission 
acknowledges,  with  federal  and  state 
regulatory  agencies  that  have  made  the 
same  point  in  their  comments,  that 
where  anticompetitive  practices 
damaging  to  the  public  interest  are 
clearly  proven  and  resist  other  remedial 
action,  divestiture  is  the  only  certain 
remedy.  We  seek  further  comments  on 
the  feasibility  and  necessity  for  ordering 
divorcement,  divestiture,  or 
organizational  separation,  as  well  as  on 
the  efficiencies  of  such  marketing 
affiliate  relationships  that  would 
militate  against  such  action. 

VI — General  Legal  A  uthority 

The  legal  authority  for  each  of  the 
substantive  prohibitions  and  guidelines 
enunciated  herein  derive  generally  from 
NGA  sections  4.  5,  7,  8, 10. 14, 16  and  20, 
and  NGPA  sections  311,  501  and  504.  In 
addition,  they  in  part  derive  from  the 
Commission's  general  tariff  regulations 
and  from  specific  provisions  in  Order 
Nos.  436  and  451  ^^  and  the  Southern 
Natural  Gas  Company  (Sonat)  order 
(Docket  No.  CP86-277-001  et  a!..  36 
FERC  \  61,275  (1986)),  such  as  "first 
come,  first  served,"  no  undue  preference 
for  marketing  affiliates,  no  unreasonable 
refusals  to  transport  released  gas,  and 
existing  reporting  and  log-keeping 
requirements  for  section  311  and  blanket 
certificate  transportation  arrangements 
and  selective  rate  discounts  under  those 
arrangements.  See.  e.g.,  §§  284.7,  284.8, 
284.9,  284.12.  284.13.  284.106,  284.223,  and 
250.15  of  the  Commission's  regulations; 
50  FR  42,430,  42,434,  42,436-37:  51  FR 
22.213:  Sonat.  36  FERC  H  61,275. 

V/I^Regulatory  Flexibility  Act 
Statement 

When  the  Commission  is  required  by 
section  553  of  the  Administrative 
Procedure  Act  (APA),  5  U.S.C.  553 
(1982),  to  publish  a  notice  of  proposed 
rulemaking,  it  is  also  required  by  section 
603  of  the  Regulatory  Flexibility  Act,  5 
U.S.C.  601  through  612  (1982),  to  prepare 
and  make  available  for  public  comment 
an  initial  regulatory  flexibility  analysis. 
This  analysis  is  prepared  unless  the 
Commission  certifies,  pursuant  to 
section  605(b)  of  the  RFA.  that  the 
proposed  rule  would  not,  if  promulgated, 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
RFA  is  intended  to  ensure  careful  and 
informed  agency  consideration  of  rules 
that  may  affect  small  entities  and  to 
encourage  consideration  of  alternative 


approaches  to  minimize  harm  to  or 
burdens  on  small  entities. 

In  this  case,  the  RFA  requires  the 
Commission  to  analyze  only  the  impacts 
on  small  entities  that  would  be  subject 
to  this  rule.  Most  interstate  natural  gas 
pipelines  that  would  comply  with  this 
rule  do  not  fall  within  the  RFA's 
definition  of  small  entity  because  of 
size.  Therefore,  the  Commission  certifies 
that  this  rule  will  not,  if  promulgated, 
have  a  "significant  economic  impact  on 
a  substantial  number  of  small  entities. " 

VIII— Paperwork  Reduction  Act 
Statement 

The  information  collection  provisions 
in  this  rule  are  being  submitted  to  the 
Office  of  Management  and  Budget 
(0MB)  for  its  approval  under  the 
Paperwork  Reduction  Act  ^^  and  OMB's 
regulations.**  The  Commission  believes 
that  the  reporting  and  recordkeeping 
requirements  proposed  herein  are 
essential  to  the  mission  of  the  agency 
and  are  essential  to  the  discharge  of  its 
duties  under  and  enforcement  of  the 
Natural  Gas  Policy  Act  of  1978  and  the 
Natural  Gas  Act.  Interested  persons  can 
obtain  information  on  the  proposed 
information  collection  provisions  by 
contacting  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE,  Washington.  DC 
20426  (Attention:  Ellen  Brown, 
Information  Collection  Analysis  Branch, 
(202)  357-8272)].  Comments  on  the 
information  collection  provisions  can  be 
sent  to  the  Office  of  Information  and 
Regulatory  Aflairs  of  0MB.  New 
Executive  Office  Building.  Washington, 
DC  20503  (Attention:  Desk  Officer  for 
the  Federal  Energy  Regulatory  -     :■ 

Commission). 

IX — Comment  Procedures 

The  Commission  invites  interested 
persons  to  submit  written  comments, 
data,  views,  and  other  information 
concerning  the  matters  set  out  in  this 
notice.  An  original  and  14  copies  of  such 
comments  should  be  filed  with  the 
Commission  by  July  23, 1987.  Comments 
should  be  submitted  to  the  Office  of  the 
Secretary,  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street. 
NE.,  Washington.  DC  20426.  and  should 
refer  to  Docket  No.  RM87-5-000.  All 
written  submissions  will  be  placed  in 
the  Commission's  public  files  and  will 
be  available  for  public  inspection 
through  the  Commission's  Division  of 
Public  Information,  Room  1000,  825 
North  Capitol  Street.  NE.,  Washington. 
DC  20426.  during  regular  business  hours. 


•«•  51  re  22166  dune  18.  1966):  see  also  Order  No. 
451-A.  51  KR  46702  (December  24. 19861- 


"  44  use  3501  through  3520  (1982). 
"  5  CFR  1320  12  (1986). 
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In  addition,  to  the  maximum  extent 
practicable,  an  opportunity  for  oral 
presentation  of  data,  views,  and 
arguments  shall  be  afforded,  if 
requested,  in  accordance  with  section 
502(b)  of  the  NGPA.  Any  person 
requesting  such  an  opportunity  must  do 
so  by  July  23. 1987.  If  any  requests  for  a 
hearing  are  received,  a  notice  scheduling 
a  public  hearing  will  be  published  in  the 
Federal  Register  at  a  later  date. 

List  of  Subjects  in  IS  CFR  Part  161 

Natural  gas,  reporting  and 
recordkeeping  requirements. 

In  consideration  of  the  foregoing,  the 
Commission  proposes  to  add  Part  161 
and  amend  Part  250,  Chapter  I.  Title  18, 
Code  of  Federal  Regulations  as  set  forth 
below. 

By  direction  of  the  Commission. 
Kenneth  F.  Plumb, 

Secretary. 

1.  Part  161  is  added  to  read  as  follows: 

PART  161— STANDARDS  OF 
CONDUCT  FOR  INTERSTATE 
PIPELINES  WITH  MARKETING 
AFFILIATES 

OCC-  I 

161.1  Coverage. 

161.2  Tariff-related  standards. 

161.3  Nontariff-related  standards. 

Authority:  Natural  Gas  Act,  15  U.S.C.  717- 
717w  (1982);  Natural  Gas  Policy  Act  of  1978, 
15  U.S.C.  3301-3432  (1982);  Department  of 
Energ>'  Organization  Act.  42  U.S.C.  7107-7352 
(1982);  No.  12,009,  3  CFR  Part  142  (19761. 

§  161.1    Coverage. 

This  part  applies  to  any  interstate 
natural  gas  pipeline  that  is  affiliated 
with  a  marketing  or  brokering  entity.  To 
determine  affiliation  the  definition  in 
NGPA  section  2(27)  shall  be  applied  and 
a  10%  voting  interest  shall  be  a  prima 
facie  indicia  of  sufficient  "control"  to 
satisfy  the  NGPA  definition  of 
"affiliate,"  although,  on  application,  the 
Commission  may  determine  a  lesser 
percentage  amounts  to  sufficient 
"control"  in  a  particular  case. 

§  161.2    Tariff-related  standards. 

Any  tariff  provision  to  the  contrary 
notwithstanding,  the  tariff  provisons  of 
all  interstate  natural  gas  pipelines  must 
be  applied  in  conformance  with,  and 
adhere  to,  the  following  standards: 

(a)  All  tariff  provisions  must  be 
implemented  in  a  uniform  manner. 

(b)  Any  conditions  that  are  required 
by  a  tariff  must  be  strictly  enforced  as  to 
marketing  affiliates,  as  well  as  to  non- 
affiliates. 
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(c)  Tariffs  must  not  provide  marketing 
affiliates  with  a  higher  scheduling  and 
curtailment  priority  for  less  essential 
service  that  would  ordinarily  have  a 
lower  priority. 

(d)  Tariff  provisions  must  specify 
what  information  and  format  constitute 
a  valid  request  for  transportation 
service  by  shippers,  and  these  tariff 
provisions  must  clearly  and  completely 
specify  these  requirements. 

(e)  Interstate  pipelines  must  process 
all  pending  requests  within  a  specific 
period  of  time,  or  in  accordance  with 
specific  milestones,  to  be  specified  in 
advance  in  their  tariff. 

(f)  Refiling  of  a  pipeline's  tariff  will  be 
required  by  [insert  date  that  is  30  days 
after  the  effective  date  of  this  final  rule] 
to  meet  the  above  standards. 

§  161.3     Nontaiifl-reiated  standards. 

AH  interstate  natural  gas  pipelines 
must  conduct  their  business  in 
conformance  with  the  following 
standards: 

(a)  Interstate  pipelines  must  not 
dispose  of  transporation  requests  by 
affiliates  or  provide  transporation 
service  in  response  to  such  requests 
before  disposing  of  valid  pending 
transportation  requests  by  non-affiliates 
which  were  received  by  the  pipeline 
prior  to  the  requests  of  the  affiliates. 

(b)  Interstate  pipeline  must  not  reveal 
to  their  affiliates  any  confidential 
information  provided  by  non-affiliated 
shippers  to  secure  service:  pipelines 
should  not  reveal  any  of  their  own 
confidential  information  to  their 
affiliates  solely  but  should  communicate 
it  contemporaneously  to  all  shippers  if  it 
is  revealed  at  all. 

(c)  Information  filed  with 
transportation  requests  must  not  be 
made  available  to  marketing  affiliate 
personnel,  any  other  pipeline,  or  any 
other  shipper,  unless  it  is  made 
available  on  a  not  unduly  discriminatory 
basis  to  all  potential  shippers. 

(d)  Interstate  pipelines  must  not 
provide  information  to  affiliated 
shippers  regarding  the  availability  of 
capacity  for  transportation  service 
unless  such  offer  or  information  is 
simultaneously  communicated  generally 
to  all  potential  shippers,  affiliated  and 
non-affiliated,  on  the  pipeline's  system. 
"Potential  shippers"  include  all  current 
transportation  and  sales  customers  of 
the  pipeline,  and  all  persons  who  have 
pending  requests  for  transportation 
service  or  for  information  regarding 
transportation  service  on  the  pipeline. 

(e)  Employees  of  the  interstate 
pipeline  and  of  the  marketing  affiliate 
must  function  independently  of  each 
other  to  the  maximum  extent  possible. 


(0  An  interstate  pipeline  must  not 
condition  or  tie  its  agreement  to  release 
gas  subject  to  take-or-pay  relief,  to  an 
agreement  by  the  producer  (or  a 
customer/end-user)  to  obtain  services 
from  any  affiliate  of  the  pipeline,  or  to 
an  offer  by  the  pipeline  to  provide  or 
expedite  transportation  service  to  its 
affiliate  relating  to  the  released  gas. 

(g)  Pipeline  must  also  confirm.  If 
asked,  when  independent  marketers  or 
producers  are  selling  released  gas.  so 
that  the  pipeline's  purchasers  may  know 
when  these  sales  are  mitigating  the 
pipeline's  take-or-pay  liability.  In  this 
regard,  any  false  or  misleading 
information  about  take-or-pay,  such  as 
where  a  pipeline  or  an  affiliate  states 
there  will  be  a  take  or-pay  billing  credit 
that  will  flow  to  the  pipeline  customer  if 
the  customer  purchases  gas  from  the 
affiliate,  will  be  considered  a  violation 
of  this  rule's  reporting  requirements. 

(h)  Pipeline  personnel  having  contact 
with  any  potential  shippers  must 
maintain  logs  showing  all  requests  for 
transportation  and  their  disposition  in 
accordance  with  applicable  Commission 
regulations  and  report  those  data  as 
required  by  the  regulations. 

(i)  Interstate  pipelines  must  develop 
written  procedures  that  will  enable 
shippers  and  the  Commission  to 
determine  how  the  prohibited  practices 
have  been  eliminated  in  conformance 
with  the  above  standards.  (Essentially  a 
compliance  plan  that  states  how  the 
pipeline  plans  to  implement  these 
requirements  and  to  satisfy  the 
Statement  Respecting  Prohibited 
Practices  in  Part  A.) 

PART  250—1  AMENDEDl 

2.  The  authority  citation  for  Part  250 
continues  to  read  as  follows: 

Authority:  Department  of  Energy 
Organization  Act.  42  U.S.C.  7101-7352  (1982): 
Executive  Order  12009.  3  CFR  142  (1978); 
Natural  Gas  Act,  15  U.S.C.  7l7w  (1982); 
Natural  Gas  Policy  Act  of  1978, 15  U.S.C. 
3301-3432  (1982). 

3.  Part  250  is  amended  by  adding  a 
new  §  250.16  to  read  as  follows 

5  250.16     Format  of  compliance  plan  for 
transportation  services  and  alliliate 
transactions. 

(a)  Who  must  file.  An  interstate 
natural  gas  pipeline  that  transports 
natural  gas  for  others  pursuant  to 
Subpart  B,  G,  or  M  of  Part  284  or     :  - 
pursuant  to  NGA  section  7(c) 
certificates,  must  file  FERC  Format  No. 
592  in  the  manner  prescribed  by  this 
section  if  the  interstate  natural  gas 
pipeline  is  "affiliated, "  in  any  way  with 
a  marketing  or  brokering  entity: 


(1)  The  definition  in  NGPA  section 
2(27)  shall  be  applied  to  determine 
whether  any  person  or  entity  is  an 
"affiliate,"  or    affiliated,"  and 

(2)  A  10  percent  voting  interest  shall 
be  a  prima  facie  indicator  of  sufficient 
"control"  to  meet  th.it  definition  of 
"affiliate," «lthi)i)gh  a  lesser  percentage 
may  be  determined,  on  application,  to 
amount  to  sufficient  "control "  in  a 
particular  case. 

A  pipeline  that  complies  with  this 
§  250.16  format  of  compliance  plan  is 
deemed  to  have  complied  with  the 
requirement  at  |  284  13  of  the 
Commission's  regulations. 

(b)  What  to  file.  An  interstate  pipeline 
must  file  the  following  information  in 
the  FERC  Format  No.  592; 

(1 )  A  complete  list  of  personnel  and 
facilities  shared  by  the  interstate  natural 
gas  pipeline  and  the  affiliated  marketing 
or  brokering  company; 

(2)  The  specific  information  and 
format  required  from  a  shipper  for  a 
valid  request  for  transportation  service; 

(3)  Procedures  used  to  address  and 
resolve  complaints  by  shippers  and 
potential  shippers; 

(4)  Procedures  used  by  the  natural  gas 
pipeline  to  inform  affiliated  and  non- 
affiliated shippers  and  potential 
shippers  on  the: 

(i)  Availability  and  pricing  of 
transportation  service,  and 

(ii)  Capacity  of  the  pipeline  available 
for  use; 

(5)  Tariff  provisions  that  contain: 
(i)  The  information  and  procedures 

provided  in  paragraphs  (b)  (1),  (2),  (3), 
and  (4)  of  this  section,  or 

(ii)  New  tariff  provisions  that  contain 
information  and  provisions  described  in 
paragraphs  (b)  (1),  (2),  (3),  or  (4)  of  this 
section,  filed  with  the  Commission  by 
[insert  date  that  is  30  days  after  the 
effective  date  of  the  final  rule  in  this 
proceeding.) 

(6)  A  log  that  contains  the  following 
information  on  all  requests  for 
transportation  service: 

(i)  The  date  of  receipt  of  the  request; 

(ii)  If  the  request  in  paragraph  (b)(6)(i) 
of  this  section  is  received  by  mail,  the 
date  of  the  correspondence  or  other 
communication,  that  requested  the 
service: 

(iii)  The  date  that  the  request  was 
accepted  as  valid: 

(iv)  The  specific  affiliation,  if  any,  of 
the  requester  with  the  intereslate 
pipeline,  and  the  extent  of  the  pipeline's 
affiliation,  if  any,  with  the  person  to  be 
provided  transportation  service; 

(v)  The  specific  affiliation  of  the 
requester  with  the  supplier  of  gas,  and 
the  extent  of  that  supplier's  affiliation. 
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with  the  interstate  pipeline  from  whom 
service  is  requested. 

(vi)  The  identity  of  the  shipper  making 
the  request  for  service  including 
designating  whether  the  shipper  is  a 
local  distribution  company,  an 
interestate  pipeline,  an  intrastate 
pipeline,  an  end-user  or  a  producer; 

(vii)  The  volumes  of  gas  requested  to 
be  transported  on  a  daily  basis: 

(viii)  The  source  of  the  gas  requested 
to  be  transported; 

(ix)  The  date  service  is  requested  to 
commence  and  terminate; 

(x)  Every  receipt  and  delivery  point 
between  which  the  gas  is  requested  to 
be  transported  and  the  distance 
transported; 

(xi)  Whether  the  service  requested  is 
firm  or  interruptible; 

(xii)  The  indentity  of  the  ultimate  end 
user  of  the  gas; 

(xiii)  The  transportation  rates 
applicable  for  such  service; 

(xiv)  Whether  the  gas  being 
transported  is  subject  to  take-or-pay 
relief; 

(xv)  Whether  and  by  how  much  the 
cost  of  the  gas  to  the  affiliated  marketer 
exceeds  the  price  received  for  the  sale 
of  the  gas  by  the  affiliated  marketer, 
after  deducting  associated  costs, 
including  those  incurred  for 
transportation;  i.e.,  whether  the  gas  is 
being  sold  at  a  loss; 

(xvi)  Whether  the  transporstation  is 
being  requested,  offered  or  provided  at 
discounted  rates  and  duration  of  the 
discount  requested,  offered  or  provided; 

(xvii)  the  current  status  of  the  request, 
including  whether  the  request  is: 

(A)  Incomplete. 

(B)  Complete  and  awaiting  service, 

(C)  Complete,  a  contract  signed,  and 
awaiting  commencement  of  service, 

(D)  Complete,  service  has  begun  and 
the  Commission  docket  number 
assigned  to  the  transaction, 

(E)  Withdrawn,  or 

(F)  Denied  and  the  reason  why: 
(xviii)  The  position  of  the  request  in 

the  transportation  request  queue; 

(xix)  The  disposition  of  the  request, 
including  the  date  the  requester  was 
notified  of  availability  of  capacity,  the 
date  the  contract  was  executed,  the  date 
8er\'ice  actually  commenced,  and  any 
explanation  concerning  the  disposition 
of  the  request: 

(xx)  Any  complaints  by  the  shipper  or 
end  user  concerning  the  requested  or 
furnished  service  and  the  disposition  of 
such  complaints. 

(c)  When  to  file.  The  information  in 
paragraphs  (b)(1)  through  (b)(6)  of  this 
section  must  be  filed  initially  with  the 
Commission  by  [insert  dale  that  is  30 
days  from  the  effective  dale  of  the  final 
rule  in  this  proceeding).  Thereafter,  the 


information  filed  in  paragraphs  {b)(l) 
through  (b)(6)  of  this  section  must  be 
maintained  on  a  daily  basis  and  filed 
with  the  Commission  within  15  days 
after  the  close  of  the  month  in  which 
any  changes  occur. 

(d)  How  to  file.  (1)  Each  filing  made 
with  the  Commission  under  this  section 
must  be  made  on  9-track  magnetic  tape 
or  computer  disk.  The  format  and 
specifications  for  submission  of  the 
information  prescribed  by  this  section 
on  magnetic  tape  or  computer  disk  can 
be  obtained  at  the  Federal  Energy 
Regulatory  Commission,  Division  of 
Public  Information.  825  North  Capitol 
St.,  NE.,  Washington,  DC  20426. 

(2)  The  magnetic  tape  or  computer 
disk  must  be  accompanied  by  one  paper 
printout  of  the  information  submitted  on 
the  magnetic  tape  or  computer  disk.  The 
format  for  the  paper  printout  can  be 
obtained  at  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capital  St.,  NE.,  Washington,  DC  2042a 

(3)  The  magnetic  tape  or  computer 
disk,  and  paper  printout,  submitted  must 
be  accompanied  by  a  cover  letter.  The 
cover  letter  must  include  the  file  name, 
file  attribute,  and  recording  density  of 
the  magnetic  tape  submitted  by  the 
natuaral  gas  pipeline  company.  The 
cover  letter  must  also  include  the 
subscription  provided  in  §  385.2005(a)  of 
the  Commission's  regulations. 

(4)  The  subscription  provided  in 
paragraph  (d)(3)  must  state,  in  addition 
to  the  requirement  in  §  385.2005(a).  that 
the  paper  printout  contains  the  same 
information  as  the  magnetic  tape  or 
computer  disk  and  that  the  signer  has 
read  and  knows  the  contents  of  the 
paper  printout  and  that  the  contents  as 
stated  in  the  printout  are  true  to  the  best 
knowledge  and  belief  of  the  signer. 

(5)  The  Commission  will  return  all 
magnetic  tapes  submitted  by  natural  gas 
pipeline  companies  within  30  days  after 
their  receipt. 

(e)  Where  to  file.  (1)  The  magnetic 
tape  or  computer  disk  and 
accompanying  paper  printout  and  cover 
letter  must  be  submitted  to:  Office  of  the 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE.,  Washington.  DC  20426. 

(2)  Hand  deliveries  of  a  magnetic  tape 
or  computer  disk  and  accompanying 
paper  printout  and  cover  letter  may  be 
made  to:  Office  of  the  Secretary.  Federal 
Energy  Regulatory  Commission,  Room 
3110,  825  North  Capitol  Street,  NE., 
Washington,  DC.  20426. 

(f)  Public  access.  (1)  An  interstate 
pipeline  must  maintain  and  make 
available  to  the  public  at  its  principal 
place  of  business  during  regular 
business  hours  one  paper  copy  of: 


(i)  All  filings  with  the  Commission 
under  this  section,  and 

(ii)  The  log  specified  in  paragraph 
(b)(6)  of  this  section. 

{2)(i)  An  interstate  pipeline  must 
provide  by  mail  any  item  requested  in 
paragraph  (b)  of  this  section  within 
seven  calendar  days  of  a  written  request 
by  a  member  of  the  public. 

(ii)  The  interstate  pipeline  may  charge 
the  cost  of  postage  and  fifteen  cents  per 
page  photocopied  or  per  computer 
printout  page  provided. 

(iii)  An  interstate  pipeline  must 
provide  the  public  with  24-hour  access, 
by  electronic  means,  to  the  data 
required  to  be  maintained  in  paragraph 
(b)(6)  of  this  section. 

(g)  Penalty  for  failure  to  comply.  (1) 
Any  person  who  knowingly  violates  the 
requirements  of  §  250.16  or  §  284.13  of 
this  chapter  shall  be  subject,  pursuant  to 
sections  311(c),  501,  and  504(b)(6)  of  the 
Natural  Gas  Policy  Act  of  1978.  to  a  civil 
penalty,  which  the  Commission  may 
assess,  of  not  more  than  $5,000  for  any 
one  violation. 

(2)  For  purposes  of  this  paragraph,  in 
the  case  of  a  continuing  violation,  each 
day  of  the  violation  shall  constitute  a 
separate  violation. 

Note. — ^Appendixes  A  through  D  will  not 
appear  in  the  Code  of  Federal  Regulations. 

Appendixes 

Appendix  A. — List  of  Comtnenters  by 

Industry  Croup 
Appendix  B. — Alphabetical  List  of 

Commenters 
Appendix  C. — Summary  of  Comments  by 

Industry  Croup 
Appendix  D. — Anecdotal  Examples  of 

Alleged  Abuses 

Appendix  A — List  of  Commenterc  by 
lnduslr>'  Group 

Ma /or  Producers  {Croup  II 

Champlin  Petroleum  Company.  Shell  Gas 
Trading  Company,  and  Standard  Oil 
Production  Company  (Champlin  et  ol.) 

Conoco.  Inc.  (Conoco) 

Exxon  Corporation  (Exxon) 

Indicated  Producers  (IP) 

Natural  Gas  Supply  Association  (NCSA) 

Phillips  Petroleum  Company  and  Phillips  &6 
Natural  Gas  Company  (Phillips) 

Texaco.  Inc.  (Texaco) 

Independent  Producers  [Group  21 

Bracken  Energy  (Bracken) 

Crescent  Drilling  &  Development,  Inc. 

(Crescent) 
Energy  Development  Corporation  (EDC) 
Hanover  Energy,  Inc.  (Hanover) 
Independent  Petroleum  Association  of 

Mountain  Slates  (IPAMS) 
Mesa  Limited  Partnership  (Mesa) 
Nearburg  Producing  Company  (Nearburg) 
Ohio  Gas  Producers  Group  (OGPC) 
Ohio  Petroleum  Producer's  Association,  Inc. 

(OPPA) 
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Pruducer  Associalions  (Producer 

Associations) 
Samson  Resources  Company  (Samson) 
Southwestern  Energy  Company  (S.W.  Energy) 
Texas  Independent  Producers  and  Royalty 

Owners  Association  (TIPRO) 
Yatet  Petroleum  Corporation  (Yates) 

Interstate  Pipelines  (Group  3) 

ANR  Pipeline  and  Colorado  Interstate  Gas 

Company  (ANR/CIG) 
Columbia  Gas  Transmission  Corporation 

(Col.  Trans.) 
Consolidated  Natural  Gas  Company  (Con. 

Nat.) 
El  Paso  Natural  Gas  Company  (El  Paso) 
Interstate  Natural  Gas  Association  of 

America  (INGAA) 
Mountain  Fuel  Resources.  Inc.  (Mountain 

Fuel) 
National  Fuel  Gas  Supply  (National  Fuel) 
Natural  Gas  Pipeline  Company  of  America 

and  United  Gas  Pipeline  Company 

(NGPCA/United) 
Northern  Natural  Gas  Company  (Northern) 
Northwest  Central  Pipeline  Corporation  (NW 

Central) 
Northwest  Pipeline  Corporation  (Northwest) 
Panhandle  Eastern  Pipeline  Company, 

Trunkline  Gas  Company,  and  Panhandle 

Trading  Company  (Panhandle  et  at.) 
Southern  Natural  Gas  Company  (SONAT) 
Tenneco  Inc.  (Tenneco) 
Tennessee  Gas  Pipeline  Company,  A  Division 

of  Tenneco  Inc.  (Tennessee) 
Texas  Eastern  Gas  Service  Company  and 

Texas  Eastern  Transmission  Corporation 

(Texas  Eastern) 
Texas  Gas  Transmission  Corporation  (Texas 

Gas) 
Transco  Gas  Company  (Transco) 
Transwestem  Pipeline  Company  and  Pacific 

Atlantic  Marketing.  Inc.  (Transwestem  et 

al] 

Intrastate  Pipelines  (Group  4) 

Delhi  Gas  Pipeline  Corporation  (Delhi) 
Producer's  Gas  Company  (Producer's  Gas) 
Seagull  Energy  Corporation  (Seagull) 

Local  Distribution  Companies  (Group  5) 

American  Gas  Association  (AGA) 
Amencan  Public  Gas  Association  (APCA) 
Associated  Gas  Distributors  (AGO) 

Appendix  B — Alphabetical  list  of  Conunenters 


Cincinnati  Gas  h  Electric  Co..  Union  Light. 

Heat  and  Power  Company.  Lawrenceburg 

Gas  Company  (CG&E  et  al.) 
City  Gas  Company.  Madison  Gas  &  Electric 

Company  et  al  (CGC/Madison) 
City  of  Wilcox,  Arizona  and  Arizona  Electric 

Power  Cooperative.  Inc.  (Wilcox,  et  al.) 
Columbia  Gas  Distribution  Companies  (Col. 

Distr.) 
Consolidated  Edison  Company  of  New  York. 

Inc.  (Con.Ed.) 
Delta  Natural  Gas  (Delta) 
Interstate  Power  Company  (Interstate  Power) 
Iowa-Illinois  Gas  &  FJectric  Company  (Iowa- 
Illinois) 
Laclede  Gas  Company  (Laclede) 
Memphis  Light,  Gas  and  Water  Division 

(Memphis) 
Northern  Indiana  Public  Service  Company 

(NIPSCO) 
Pacific  Gas  and  Electric  Company  (PGAE) 
Peoples  Natural  Gas  Company  (Peoples  Nat.) 
Piedmont  Natural  Gas  Company  (Piedmont) 
Public  Service  Company  of  Colorado. 

Western  Gas  Supply  Company,  and 

Cheyenne  Light.  Fuel.  A  Power  Company 

IPSCC  etal] 
Public  Service  Electric  &  Gas  Company 

(PSEG) 
Southern  California  Gas  Company  (SCGS) 
United  Distnbution  Companies  (United) 

Industrial  Consumers  (Group  6) 

American  Paper  Institute,  Inc.  (American 

Paper) 
Chemical  Manufacturers  Association  (CMA) 
Columbia  Nitrogen  Corporation,  and  NIPRO 

Inc.  (Col./NIPRO) 
Fertilizer  Institute  (F1) 
Process  Gas  Consumers  Group,  American 

Iron  and  Steel  Institute,  Association  of 

Businesses  Advocating  Tariff  Equity  and 

the  Georgia  Industnal  Group  (Process  Gat 

etal] 
Southwestern  Electric  Power  Company 

(SEPC) 
Viskase  Corporation  (Viskase) 

Public  Entities  (Group  7) 

Public  Utilities  Commission  of  the  Stale  of 

California  (CPUC) 
Illinois  Commerce  Commission  (III.  C.C.) 
Indiana  Utility  Consumer  Counselor  (lUCC) 
United  States  Department  of  justice  (justice) 
Maryland  Peoples  Counsel  (MPC) 


The  National  Association  of  Regulatory 

Utility  Commissioners  (NARUC) 
Minnesota  Department  of  Public  Service 

(Minnesota) 
New  jersey  Department  of  Commerce  & 

Economic  Development.  Division  on  Energy 

Planning  A  Conservation  (New  jrrsey) 
Energy  and  Minerals  Department  of  the  State 

of  New  Mexico  (New  Mexico) 
Public  Service  Commission  of  the  State  of 

New  York  (New  York) 
The  Consumers'  Counsel,  State  of  Ohio 

(Ohio) 
Pennsylvania  Office  of  Consumer  Advocate 

(POCA) 
Pennsylvania  Public  Utility  Commission 

(PPUC) 
Public  Service  Commission  of  Wisconsin 

(PSC-Wis.) 
Federal  Trade  Commission  Staff  (PTC) 

Affiliated  Marketers  (Group  8) 

Enron  Gas  Marketing,  Inc.  (Enron) 
SNG  Trading.  Inc.  (SNG) 
Tcnngasco  (Tenngasco) 

Independent  Marketers  (Group  9) 

Agland  Energy  Services,  Inc.  (AES) 
Association  of  Independent  Gas  Marketers 
(AIGM) 

Citizens  Energy  Corporation,  Citizens  Gas 
Supply  Corporation,  Sunshine  Energy 
Company,  Yankee  Resources,  Inc.,  and 
Yankee  Pipeline  Company  (Citizens  et  al.) 
Consolidated  Fuel  Supply,  Inc.  (Con  Fuel) 
End  Users  Supply  System  (End  Users) 
Energy  Marketing  Exchange.  Inc.  (EME) 
Entrade  Corporation  (Entrade) 
Hadson  Gas  Systems.  Inc.  (Hadson) 
Industrial  Energy  Services  Company  (lES) 
Nagasco.  Inc.  (Nagasco) 
Natural  Gas  Cleanng  House  (NGCH) 
PeopleService.  Inc.  (PeopleService) 
Producer-Marketer  Transportation  Group  (P- 

M) 
Production  Gathering  Company  (PCCo) 
Resource  Croup  (RG) 
Tejas  Power  Corporation  (Tejas) 
Vesta  Elnergy  Company  (Vesta) 
Yankee  Gas  Company  (Yankee) 

Other /Not  Identified  (Group  10) 

D.M.  Bumgamer  (Bumgarner) 
Ellis  C.Nash  (Nash) 


Name 


UM  I 


I  Agland  Energy  Services,  Inc , 

2.  American  Gas  Association 

3  Amencan  Paper  Irwtrtute,  lr>c~ 

4  Amencan  Public  Gas  Association , 

5  ANR  Pipeline  arxJ  Colorado  Interstate  Gas  Company .. 

6  Associated  Gas  Distributors _. 

7  Association  of  Irxlepefxlent  Gas  Marketers 

8  Braken  Energy „ 

9  DM.  Bumgarner „ ^„„„..., 

10  PuWic  UtiWies  Commission  of  the  State  of  Caitfornia 

II  Champtin  Petroleum  Company.  StteN  Gas  Trading  Conripany  and  Standard  OiJ  Production  Company 

12.  Chemical  Manutacturers  Association ^ „ 

13  QfKmnati  Gas  4  Electric  Co  .  Union  Light,  Heat  and  Power  Compare.  Lawrer^ceborg  Gas  Company 

14.  Dtizens  Energy  Corporation,  Citizens  Gas  Supply  Corporation.  Sunshir>e  Energy  Company.  Yankee  Resources, 

IrK.  and  Yankee  Pipeline  Company 


AbrctdllM  and  Industry 
Group  Code 


AES-9 

AGA-5 

American  Paper -6 

APGA-5 

ANR/CIG-3 

AGD-5 

AIGM-9 

Bracken-2 

Bumgarner- 10 

CPUC- 7 

Ctiampkn,  et  aL-\ 

CMA-« 

CGAE.  «f«/-5 

Citizens,  et  aJ.-9 


Name 


22 
23 
24 

25 


15  City  Gas  Company  Madtson  Gas  &  Electric  Company,  ^al. 
16.  Columbia  Gas  Distribution  Companies 

17  Columbia  Gas  Transmission  Corc>orat»on 

18  Columtjia  Nitrogen  Corporation  and  NIPRO.  Inc 

19  Conoco.  Inc 

20  Consolidated  Edison  Company  of  New  Yofk,  tnc 

21.  Consolidated  Fuel  Supply,  Inc '. 

Consolidated  Natural  Gas  Company 

Crescent  Drilling  &  Development,  Inc 

De'hi  Gas  Pipeline  Corporation 

Delta  Natural  Gas  Company,  Inc 

26.  El  Paso  Natural  Gas  Company 

27.  End  Users  Supply  System    _ 

28  Energy  Development  Corporation 

29  Energy  Marketing  Exchange,  Inc 

30  Enron  Gas  Marketing.  Inc 

31  Entrade  Corporation 

32.  Exxon  Corpioration 

33  Federal  Trade  Commission  Staff 

34.  Fertilizer  Institute 

35.  Hadson  Gas  Systems.  Inc 

36.  Hanover  Energy,  Inc 

37  lllir>ois  Commerce  Commission 

Independent  Petroleum  Assoaation  of  Mountain  State 

Indiana  Utility  Consumer  Counseiof 

Indicated  Producers 

Industnal  Energy  Services  Company 

Interstate  Natural  Gas  Association  of  America 

Interstate  Power  Company 

Iowa.' Illinois  Gas  &  Eiectnc  Company 

United  States  Department  of  Justice 

Laclede  Gas  Company 

Maryland  Peoples  Counsel , 

Memphis  Light,  Gas  and  Water  Division 

Mesa  Limited  Partnership  , 

Minnesota  Department  of  Put)lic  Service 

Mountain  Fuel  Resources,  Inc 

Nagasco,  Inc „ 

Ellis  C  Nash _.. 


38 
39 
40 
41 
42 
43 
44 
45 
46 
47 
48 
49 
50 
51 
52 
53 
64  The  National  Association  of  Regulatory  Utility  Commissksners 

55  National  Fuel  Gas  Supply 

56  Natural  Gas  Cleanng  House „.._..„ , 

57  Natural  Gas  Pipeline  Company  of  American  and  United  Gas  Pipeline  Company 

58  Natural  Gas  Supply  Association 

59  Nearburg  Producing  Company ^ „ 

60  New  Jersey  Department  o(  Commerce  &  Economic  Development.  Division  Energy  P1annir>g  &  Conservation. 

61  Energy  and  Minerals  Department  of  the  Stale  of  New  Mexico 

62  Public  Service  Commission  of  the  State  of  New  York 

63  Northern  Indiana  Put)lic  Service  Company 

64  Northern  Natural  Gas  Company   , , 

65  Northwest  Central  Pipeline  CorpKxation , 

66  Northwest  Pipeline  Corporation , 

67  The  Consumers  Counsel,  State  of  Otiio 

68  Ohio  Gas  Producers  Group 

69  Ohio  Petroleum  Producers  Association,  Inc...-. „ 

70  Pacific  Gas  and  Eiectnc  Company 

71  Panhandle  Eastern  Pipeline  Company,  Trunking  Gas  Company,  and  Panhandle  Trading  Company , 


72  Pennsylvania  Office  of  Consumer  Advocate 

73.  Pennsylvania  Public  UtiMy  Commission 

74  PeopleService  Inc  „ 

75  Peoples  Natural  Gas  Company 

76  Phillips  Petroleum  Company  &  Phillips  66  Natural  Gas  Co 

77  Piedmont  Natural  Gas  Company 

78  Process  Gas  Consumers  Group,  Amencan  Iron  and  Steel  Institute,  Association  of  Busir>esses  Advocating  Tariff 
Equity,  and  the  Georgia  Industrial  Group. 

79  Producer  Associations „ 

80  Producer  Marketer  Transportation  Group _ 

81  Producer's  Gas  Company  , „ , 

82  Production  Gathering  Compariy 

83  Public  Service  Company  of  Colorado,  Western  Gas  Supply  Company,  and  Cheyenne  Light  Fuel.  &  Power 
Company. 


Abreviation  arxl  Industry 
Group  Code 


CGC/Madison-5 

Co).  Distr.-5 

Col.  Trans. -3 

Col/NIPRO-6 

Conoco-1 

Con.  Ed.-5 

Con.  Fuel-9 

Con  Nat. -3 

Crescent-2 

Delhi-4 

Delta-5 

El  Paso-3 

End  Us6fS-9 

EDC-2 

EME-9 

EfKorv-e 

Entrade-9 

Exxon- 1 

fn-C-7 

FI-6 

Hadsorv9 

Hanover-2 

III.  C.C.-7 

IPAMS-2 

IUCC-7 

IP-1 

IES-9 

INGAA-3 

Interstate  Power-5 

lowa-lllir>OiS-5 

Justice-7 

Laclede-5 

MPC-7 

Memphis-5 

Mesa-2 

Minnesota-7 

Mountain  Fue<-3 

Nagasco-9 

Nash- 10 

NARUC-7 

National  Fuel-3 

NGCH-9 

NGPCA/Unlted-3 

NGSA-1 

Nearburg-2 

New  Jersey-7 

New  Mexico-7 

New  York-7 

NIPSCO-5 

Nortt>ern-3 

NW  Central-3 

Northwest-3 

Ohio-7 

OGPG-2 

OPPA-2 

PG&E-5 

Panhandle  Eastern 

el  a/.— 372. 
POCA-7  , 

PPUC-7  I 

PeopleService-9 
People  Nat.-5 
Phillips- 1 
Piedmont-5 
Process  Gas  et  alS 

Producer  Associations- 

P-M-9 

Producer's  Gas-4 

PGC0.-9 

PSCCe/a/-5 
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Name 


84  Public  Service  Electric  &  Gas  Company _ , 

85.  Resource  Group „ 

86.  Samson  Resources  Company „ _ 

87  Seagull  Energy  Corporation „ 

88  SNG  Trading,  Inc „ „ „, 

89.  Southern  California  Gas  Company 

90  Southern  Natural  Gas  Company _ 

91.  Southwestern  Electnc  Power  Company „ „ .„. 

92.  Southwestern  Energy  Company _ .^. ^........ 

93.  Tejas  Power  Corporation 

94.  Tenneco  Inc „ 

95.  Tennessee  Gas  Pipelir>e  Company.  A  DivisJon  ot  Tenneco  Inc 

96.  Tenngasco 

97  Texaco,  Inc 

98  Texas  Eastern  Gas  Services  Company  and  Texas  Eastern  Trartsmiasion  Corporation . 

99  Texas  Gas  Transmission  Corporation 

100.  Texas  Independent  Producers  artd  Royalty  Owr^ers  Assocwrtion 

101.  Transco  Gas  Company 

102.  Transwestern  Piphrie  Company  and  Pacific  Atlantic  Marketing,  Inc » 

103.  United  Distribution  Companies 

104.  Vesta  Energy  Comparry „ 

105  Viskase  Corporation  „ 

106  City  of  Wilcox,  Arizona  and  Anzona  Electric  Power  Cooperative,  hw „ 

107  Public  Service  Commission  of  Wwcorwin _ 

108.  Yankee  Gas  Company 

1 09  Yates  Petroleum  Corporation „ 


Atyeviatjon  arxl  lr>dustry 
Group  Code 


PSEG-5 

RG-9 

Samson- 2 

SeagulM 

SNG-8 

SCQC-5 

Sonat-3 

SEPC-6 

8  W  Energy-2 

Tejas-9 

Tenneco- 3 

Tennessee-3 

Tenngasco-8 

Texaco- 1 

Texas  Eastern- 3 

Texas  Gas-3 

TIPRO-2101 

Transco-3 

Transwestern  el  a/  ■ 

United- 5 

Vesfa-9 

Viskase-6 

Wilcox  era/ -5 

PSC-Wts-7 

Yanitee-9 

Yates-2 


Appendix  C — SumnMry  of  Comments  by 
Industry  Group 

A.  Major  Producers 

Most  commenters  in  thit  group  urge  that 
the  Commission  promptly  i.isue  a  Notice  of 
Proposed  Rulemaking  proposing  regulations 
to  mitigate  pipehne/marketing  affiUate 
abuses  that  stifle  competition.'  The  comment 
of  Indicated  Producers  includes  a  statement 
by  Robert  C.  Means  of  Swanson  Energy 
Group  with  data  intended  to  show  that  the 
growth  of  marketing  afHIiates  is  "due  to  their 
afniiation  with  the  interstate  pipelines  which 
transport  the  gas  they  market."  *  and  a 
statement  by  a  fonner  president  of  an 
independent  marketer  that  "describes 
speclTic  ways  in  which  the  afTiiiation  of 
marketers  with  transporting  interstate 
pipelines  results  in  anticompetitive 
opportunities  and  behavior."  These  producers 
recommend:  (1)  Increased  reporting 
requirements  for  affiliated  transactions;  {2) 
prohibitions  of  disclosure  of  inside 
information  by  interstate  pipelines  to  their 
marketing  affiliates;  (3)  an  expedited 
complaint  procedure.^  and  (4)  express 
prohibitions  of  certain  activities  by  interstate 
pipelines  in  favor  of  their  marketing 
affiliates.* 


'  IP  at  3.  (Abbreviation  conventions  are  listed  in 
Appendixes  A  A  B|. 

«lPatZ. 

'  "Backed  with  a  presumption  of  undue 
dincrimination  or  preference  when  interstate 
pipeline!  transport  for  their  marketing  afFiliiilet  on 
t>eller  lermi  or  deny  equal  access  to  a  nonaffiliate." 
IP  at  4. 

*  The  prohibited  activities  would  include 
"preferences  for  capacity,  for  discounted  rales,  for 
inlemiplion  of  Iranspoiialion.  for  provision  of 
s«^rvices  such  as  bnlancinf).  construction  of  facilities, 
and  backhaul  and  exchange  arrangements."  IP  at  4. 


Another  commenter,*  an  association  of 
companies  which  produce  and  market  90%  of 
all  domestic  natural  gas.  also  requests  that 
the  Commission  adopt  an  expedited 
complaint  procedure  and  impost  additional 
reporting  requirements  upon  all  interstate 
pipelines  that  have  an  affiliated  marketing  or 
brokering  company,  and  submits  suggested 
forma  for  such  reports. 

Other  commenters  in  the  major  producer 
group  Tiled  supplemental  comments  to 
express  their  particular  concerns.  One 
commenter  is  concerned  that  the  fifteen 
indicated  producers  "took  no  position  on 
whether  the  sale  for  resale  by  a  pipehne 
affiliate  is  a  first  sale  under  the  Natual  Gas 
Act  when  the  affiliate  is  not  selling  gas 
produced  by  itself  or  an  affiliate."  •  This 
commenter  urges  the  Commission  to  avoid 
"heavy-handed"  regulation  and  states  that 
"the  only  time  when  there  is  need  for 
Commission  intervention  to  prevent  abuse  is 
when  there  is  an  affiliation  between  a 
transporting  major  interstate  pipeline  and  the 
marketer."  '  the  commenters  urges  the 
Commission  to  find  that  "first  sales  treatment 
of  sales  by  affiliates  of  major  interstate 
pipelines  Is  not  appropriate  where  (1)  the 
affiliate  is  not  selling  its  own  production  (or 
the  production  of  an  affiliate)  and  (2) 
implementation  of  the  sale  requires 
transportation  through  the  system  of  the 
sister  pipeline."  • 

Another  major  producer,  while  generally 
supporting  Indicated  Producers'  comments, 
believes  that  some  of  Indicated  Producers' 
proposed  regulations  "would  require  public 
disclosure  of  proprietary  Information  and  are 


•NCSA. 

*  Champlin  kI  oI  at  2. 
'  Champlin  et  ol.  si  3. 

*  Champlin  el  ol  at  2. 


therefore  undesirable  while  others  are  simply 
burdensome  and  would  accomplish  little."  • 
The  commenter  su^ests  that  rather  than 
promulgating  extensive  additional 
regulations,  the  Commission  should  be  able 
to  remedy  any  problems  of  undue 
discrimination  or  preference  without  "an 
elaborate  new  regulatory  scheme."  '° 
Yet  another  major  producer,  while 
believing  the  Commission's  concerns 
regarding  the  potential  for  unduly 
discriminatory  and  preferential  treatment  by 
interstate  pipelines  of  their  own  marketing 
affiliates  are  fully  warranted,  urges  the 
Commission  not  to  amend  it  regulations  to 
remove  the  first  sale  status  of  such  affiliates 
(at  least  as  to  non-owned  productionl.  thus 
subjecting  them  to  NGA  regulation  of  their  ' 
Interstate  sales. ' '  Another  commenter  in  this 
group  warns  that  if  the  Commission 
concludes  that  NGA  jurisdiction  over 
interstate  sales  for  resale  of  pruchased  gas  by 
pipeline  marketing  affiliates  is  necessary,  any 
such  regulation  "should  apply  to  only 
situations  where  the  pipeline  and  marketing 
affiliate  transactions  Involve  gas  which  is  to 
be  transported  over  the  affiliated 
pipeline."  '•  The  commenter  urges  the 
Commission  to  eschew  detailed  reporting 
requirements,  antl-discrlminatlon  rules,  and 
case  by  case  complaints  because  of  the 
potential  for  "regulatory  collapse"  In  trying  to 
deal  with  possibly  numerous  complaints 
related  to  frequent  short  term  transactions. 
Instead,  the  commenter  urges  action  on  a 
generic  basis  and  a  clarification,  by  the 


•  Exxon  81  1-2. 
'"Exxon  at  3. 
■ '  Texaco  at  2. 
"  Phillips  at  3. 


Commission,  of  "where  It  does  and  does  not 
assert  NGA  sales  jurisdicKon."  '' 

B.  Independent  Producers 

Independent  f*roducers  generully  support 
the  goals  of  the  NOI  and  as  one  commenter 
puts  it  "ask  only  for  the  opportunity  to  seek  a 
buyer  for  whatever  quanity  of  gas  we  may  be 
fortunate  enough  to  develop  and  have  it 
transported  to  that  buyer  In  a  fair  and 
equitable  manner."  '♦  Another  states  Its  hope 
that  "the  Commission  will  take  actions 
necessary  to  restore  producer  confidence  and 
participation  in  the  natural  gas  marketplace  . 
. .  (and)  whatever  action  the  Commission 
decides  to  take,  it  must  make  clear  and 
concise  to  provide  the  regulatory  stability 
needed  to  plan  energy  related  exploration 
and  production  activities."  '• 

One  commenter  asks  that  the  NOI  be 
expanded  to  deal  with  a  particular  form  of 
abuse — namely,  "perfom.ance  by  the  pipeline 
(or  an  affiliate)  of  activities  or  functions  not 
directly  subject  to  regulation,  but  which  have 
a  direct  effect  on  regulated  activities  and 
r^ligations."  '• 

Another  urges  the  Commission  "not  to 
heavily  regulate  pipeline  marketing 
affiliates."  "  Instead,  this  commenter  urges 
the  Commission  to  adopt  a  policy  "requiring 
free  disclosure  of  affiliate  contracts, 
operating  conditions,  and  the  availability  of 
capacity  (as  well  as]  an  expedited  complaint 
procedure  applying  antitrust  principles  and 
granting  limited  remedies  ...  to 
prospectively  equalize  discriminatory  or 
anticompetitive  conditions."  '* 

One  commenter,  representing  certain  small 
producers  in  the  mountain  states,  suggests  in 
Its  summary  of  position  that  the  Commission 
avoid  the  term  "undue  discrimination." 
Because  the  Natural  Gas  Act  (Section  4) 
expressly  prohibits  "any  undue  preference  or 
advantage,"  the  commenter  would  translate 
that  mandate  as  "no  discrimination," 
period.'*  This  commenter  does  not  claim  that 
pipelines  should  be  precluded  from 
participating,  through  marketing  affiliates,  in 
the  evolving  natural  gas  markets,  but  that 
cases  of  :ibuse  may  arise  under  the  current 
system  of  Order  No.  436  implementation.*" 
These  small  producer  commenters  say  that 
the  Commission  has  avoided  having  pipelines 
and  LDC's  "bite  the  Order  436  bullet"  (and 
the  Maryland  Peoples  Counsel  decision)  by 
extending  the  grace  period  for  interim  section 
311  transportation  and  by  approving  non- 
traditional  "blanket"  section  7(c) 
transportation  certificates.*'  To  remedy  this 


"Phillips  at  3. 

'*  EDC  a  I  2.  See  aho  Mesa  at  1  adopting 
comments  of  Independent  Petroleum  Association  of 
Amenca:  OPPA  at  1. 

'>TlPROal3. 

'•Yates  at  3. 

"  S.W.  Energy  at  «. 

'•SW  Energy  at  8. 

"IPAMSalS. 

»•  IPAMS  at  3-4,  citing  Its  own  formal  complaint 
in  IPAMS  V  Panhandle  Eastern.  Docket  No  CPflft- 
534.  as  a  case  in  point. 

"  IPAMS  at  4. 


State  of  affairs,  the  commenters  urge  the 
Commission  to  promulgate  a  strong  set  of 
"per  se"  rules  and  by  establishing  coherent 
guidelines  avoid  the  time-consuming  case-by- 
case  complaint  approach:  coupled  with  the 
new  "generic"  rules  would  be  "vigorous 
oversight  and  enforcement."  *' 

Finally,  a  number  of  Texas  small  producer 
and  royalty  owner  commenters  suggest  that 
the  Commission  (1)  Add  "fair  dealing" 
conditions  to  all  section  7(c).  section  311  and 
blanket  transportation  certificates;  (2)  require 
pipelines  and  marketing  affiliates  to  disclose 
important  data  to  third  parties  if  the  data  is 
made  available  to  the  affiliate  by  the 
pipeline:  |3)  carefully  prevent  cross- 
subsidization  in  the  course  of  rate  case  and 
rate  design  reviews:  (4)  institute  an  actively 
enforced  audit  program  requiring  logs  be  kept 
of  shipper  transportation  requests  and 
requests  of  information  made  of  the  pipeline 
by  the  marketing  affiliate;  and  (5)  institute 
"sting  operations"  where  enforcement  agents 
pose  as  independent  marketers  with 
penalties  for  violators  to  include  revocation 
of  transportation  certificates  and  referral  to 
the  Department  of  Justice. ^^  Similarly, 
another  large  group  of  independent  producers 
recommend  that  the  following  be  adopted  as 
an  interpretive  rule:  "Any  conduct  that  would 
be  regarded  by  a  person  familiar  with  the 
natural  gas  industry  as  conferring  on  the 
affiliate  an  advantage  over  other  independent 
marketers  or  suppliers  is  'undue 
discrimination.'  "  **  Possible  penalties  for 
violation  would  include:  (1)  Loss  of  "first 
come,  first  served  priority"  for  transjTortation 
arranged  by  the  marketing  affiliate;  (2)  loss  of 
authority  for  the  pipieline  to  transport  gas 
brokered  by  the  marketing  affiliate;  (3) 
removal  of  circumvention  rule  treatment  of 
the  affiliate's  sales  for  resale;  (4)  crediting  of 
all  marketing  affiliate  revenues:  or  (5) 
divestiture.'* 

C.  Interstate  Pipelines 

Many  interstate  pipeline  commenters  are  of 
the  view  that  existing  regulations  governing 
pipelines  are  sufficient  to  correct  any 
perceived  abuses  and  that  additional  direct 
regulation  of  marketing  affiliates  would  be 
unnecessary  and  redundant.*"  Other 
pipelines  are  concerned  that  now  that  they 
have  at  last  implemented  the  Order  No.  436 
program,  the  "rules  of  the  game"  may 
suddenly  change  again.*'  The  most  such 


"  IPAMS  at  4-5  IPAMS.  like  Mesa,  also  concur 
with  the  statement  filed  by  the  Independent 
Petroleum  Association  of  America. 

*'TlPROat2. 

**  Producer  Asaotjations  at  Exec.  Stunm.  2. 

*»W. 

"  See.  e.g.  Sonal  at  8:  Con.  Nat.  at  2  adopting 
comments  of  United  Distribution  Companies; 
Mountain  Fuel  at  1.  adopting  comments  of  INGAA 
and  urging  that  the  Commission  conclude  the  NOI 
with  a  finding  of  "no  reasonable  showing  that 
pipeline  marketers  will  in  any  significant  way 
distort  the  markets  *  *   •  or  harm  the  ultimate  end- 
usera  '   *   '."  Id.  at  12. 

'^  See.  e.^.  El  Paso  at  8.  See  also  Northern  at  2: 
"Imposition  of  burdensome  regulatory  requirementn 
on  afriliated  marketers  would  be  tdntamount  to 
reducing  the  very  competition  the  Commission  is 
fostering  through  Ordtr  Nos.  436.  .180  and  451. 


commenters  appear  to  suggest  by  way  of 
remedies  are  an  expedited  complaint 
procedure  and  supplemental  reporting 
requirements,  "narrowly-drawn."  *" 

The  highlights  of  pipeline  comments  are  »s 
follows.  One  commenter  whose  system 
extends  from  Texas  to  the  Midwest  and 
Western  Rockies  states  that:  (1)  The  issues  of 
abuse  are  principally  "hypothetical,""  (2)  the 
growth  of  affiliates  have  been  a  natural 
outgrowth  of  a  Commiselon-fostered 
environment,  (3)  antitrust  policy  does  not 
condemn  pipeline  affiliate  relationships,  and 
(4)  rather  than  pursue  a  rulemaking  with  per 
se  rules,  the  Commission  should  understaitd 
that  the  market  is  in  transition  and  continue 
only  to  scrutinize  particular  practices  in 
particular  cases." 

The  interstate  pipeline  trade  association 
makes  the  following  seven  points  and 
provides  a  paper  by  Dr  Alfred  E.  Kahn  which 
speaks  of  "a  moral  obligation  on  the  part  of 
the  Commission  to  permit  the  pipelines  to 
work  off  their  heavy  take  or  pay  obligations, 
incurred  in  good  faith  *  *  '."»^-rhe 
commenters  points  to  support  its  objpction  to 
a  generic  rule  are  that:  (1)  The  existence  of 
pipeline  marketing  affiliates  is  consistent 
with  the  pro-competitive  market  envision«»d 
by  the  Commission;  (2)  the  (Commission  in 
this  NOI  has  focused  only  on  allegations  of 
anti-competitive  practices  by  pipeline 
marketing  afTiliates  without  soliciting 
information  or  comments  relative  to  producer 
marketing  affiliates  and  independent  brokers 
or  information  regarding  the  benefits  to 
consumers  from  the  pipeline  affiUates;  (3)  the 
allegations  regarding  discriminatory 
transportation  access  do  not  warrant  a 
generic  rule;  (4)  the  allegations  regarding 
discriminatory  transportation  rates  have 
been  adequately  considered  by  the 
Commission  in  Order  No.  436  and  no  further 
action  is  required;  (5)  while  certain  insider 
information  such  as  transportation  rate*  and 
capacity,  should  be  available  to  all  marketers 
on  a  nondiscriminatory  basis,  competitive 
information,  such  as  pipeline  supply,  margins, 
prices,  markets,  etc..  is  justifiably  deemed 
proprietary  and  should  not  be  released;  (6)  all 
sales  by  marketing  affiliates  are  first  sales 
under  the  jurisdiction  of  the  NGPA,  as 
implemented  by  the  Commission's 
regulations  and  exempt  from  NGA 
jurisdiction  and  pure  brokers  of  gas  are  not 
jurisdictional  under  either  tne  NGA  or  the 
NGPA;  and  (7)  the  Commission  has  no 
authority  to  enforce  the  antitrust  laws." 

Another  commenter  asserts  that  the 
supposed  advantages  of  pipeline  affiliates 
should  be  balanced  against  the  independent 
marketers"  advantages.  The  focus  on  the 
supposed  advantages  of  pipeline  affiliated 
marketers,  according  to  this  commenter. 


"  El  Paso  at  10.  See  also  Panhandle  el  al.  at  4. 
The  Commission  should  promulgate  only  "the 
minimum  rules  for  a  truly  level  and  competitive 
playing  field.  Id.  National  Fuel  Gas  Supply  at  2 
"urges  the  Commission  to  refrain  from  adopting 
substantive  rules  on  the  basis  of  unsworn 
allegations  of  discrimination." 

"  ANR/CIC  al  Fjtec.  Summ.  1-5.  See  aJao 
Northern  a  I  2. 

»°  INGAA  all.  , 

"  INGAA  al  1-4. 


UM  I 


2159: 


Federal  Register  /  Vol.  52.  No.  109  /  Monday.  lune  8.  1987  /  Proposed  Rules 


Federal  Register  /  Vol.  52,  No.  109  /  Monday.  June  8.  1987  /  Proposed  Rules 


21393 


ignores  the  "compftilnely  significant 
advantages  of  producer  and  LDC  affiliated 
marketers."  The  commcnter  states  further 
that  producer  and  LDC  affiliates  have  key 
information  advantages,  to  the  extent  there  is 
potential  for  undue  discrimination  in 
transportation  services,  these  can  l>e  handled 
by  existing  regulation,  and  balancing 
problems  and  cross-subsidization  issues  are 
red  herrings.^* 

Two  major  interstate  pipelines  filing  joint 
comments  point  to  the  take-or-pay  relief 
l>enefits  afforded  by  flexible  use  of  affiliated 
marketers  and  emphasize  that  the  current 
"radical  transformation"  in  the  industry  is  the 
result  of  changes  in  regulatory  policy 
embodied  in  the  Commission's  own  Order 
Nos.  380  and  436.  The  commenters  therefore 
believe  that  the  problems  identified  in  the 
NOI  reflect  "short-term  apprehensions  as  to 
the  transition  or  start-up  of  Order  No.  436 
transportation  and  can  be  addressed  through: 
(1)  Formulation  of  proper  tariff  provisions, 
including  "use  it  or  lose  it '  provisions  and 
appropriate  request  procedures  to  limit 
overbooking  of  capacity  and  other  potential 
problems:  (2)  expansion  of  reportmg 
requirements  (with  due  regard  to  the 
competitive  sensitivity  of  such  information) 
to  include  non-price  terms  and  establishment 
of  a  standard  format:  (3)  scrutiny  of  cost 
allocation  and  the  treatment  of  penalty 
payments  in  pipeline  rate  proceedings:  and 
(4)  to  the  extent  necessary,  specification  ef 
procedures  for  the  processing  by  the  pipeline 
of  complaints  by  shippers  and  for  the 
detailing  of  pipeline  policy  in  any  problem 
areas. ^^ 

In  fact,  virtually  all  interstate  pipeline 
commenters  echo  the  theme  of  good  faith 
adaptation  to  a  changing  market  structure 
occasioned  by  the  recent  regulatory 
intervention  of  the  Commission  in  Order  Nos. 
360.  436.  and  4S1.  which  the  commenters 
believe,  in  conjunction  with  existing  law, 
engender  sufficient  regulatory  8afc>guards  to 
contain  the  abuses  hypothesized  in  the 
NOI.'< 

Commenters  indicate  that  they  may 
already  have  voluntary  "guidelines"  in  place, 
setting  out  their  policy  for  according  affiliated 
and  non-affiliated  marketers  equal 
treatment.''* 

One  commenter  asks  (and  others  imply) 
that  the  Commission  "not  be  diverted  from 
the  real  tasks  tiefore  it:  to  define  what 
nondiscriminatory  transportation  means,  and 
to  address  the  take-or-pay  issue."'* 


"■-  Mountain  Fuel  at  2. 

'■■'  Nt;K:A/Uniled  at  5-a 

'*  Sep.  PH..  Northern.  N-W  Central.  Tenneco. 
Tennc9!iee.  Texas  Eastern,  and  Transwestem. 

'*  Srr.  e.f! .  Northern  at  3  and  Triinsco  hi  iln 
Appendix  C. 

'"'  Tennessee  at  3.  Trantco  also  submits 
perceived  marleling  afniiale  "pmhlems"  really 
involve  the  inequities  caused  tiy  the  ' Tirsl-come. 
firsl-seried  "  principles  of  Order  No.  436  coupled 
with  the  "granfulhenng"  of  ealierSII  transportation 
ah  miiniluled  by  Order  \o.  436  liecause  this  method 
of  c'jipacily  allocation  is  based  in  part  on  historical 
ucr.ideni  iind  therefore  arl>ilrunly  discriminagcs 
agHinsI  those  potential  shippers  lh>it  did  not  have 
transportHlion  arrangements  in  place  prior  to 
OclutHT  H.  1965.  while  granlinfi  sliippers  with 
°  firandfiiiherfd"  arrangements  (often  an  affiliate)  u 


One  commenter  piopobcs  that  the 
Commission  as  a  part  of  a  notice  of  proposed 
rulemaking  issued  subsequent  to  this  inquiry 
propose  as  guidelines  to  be  adopted  in  its 
regulations  examples  of  practices  constituting 
prima  facie  cases  of  undue  discrimination  by 
interstate  pipelines.  These  guidelines  would 
not  constitute  p«?rie  rules,  however,  but 
would  serve  primarily  to  assist  all  involved  in 
determining  what  actions  are  presumed  to  be 
inappropriate  and  remove  uncertainly  from 
the  marketplace. 

In  addition  to  such  guidelines,  the 
commenter  suggests  that  the  Commission 
modify  the  existing  reporting  requirements 
for  pipelines  providing  self-implementing 
transportation  to  include;  (1)  Filing  of 
executed  transportation  agreements  or 
summaries  of  key  provisions  hereof;  (2) 
identification  of  any  corporate  affiliation 
between  the  transporting  pipeline  and  any 
entity  contractually  related  to  the 
transaction:  and  (3)  procedures  establishing 
when  pipelines  should  disseminate 
information  about  significant  changes  on 
their  system  affecting  transportation  and  to 
whom  such  information  should  be  provided. 
The  commenlor  also  urges  that  expedited 
procedures  for  deciding  cases  of  alleged 
undue  discrimination  be  established  either 
internally  by  the  pipeline,  or  at  a  technical 
industry  advi.sory  committee  with  authority 
delegated  by  the  Commission  similar  to 
existing  Commission  "Boards"  for 
production-related  costs  and  oil  pipelines 
matters. •■" 

Consistent  with  other  interstate  pipeline 
commenters,  one  last  approach  suggested, 
given  ongoing  Commission  regulations  and 
antitrust  protections  already  in  place,  is  for 
the  Commission  to:  (1)  Continue  to  develop 
standards  to  define,  implement,  and  enforce 
Order  No  436:  (2)  refrain  from  imposing 
regulatory  restrictions  on  pipeline  market 
affiliates  or  attempting  to  restructure 
pipelines'  corporate  organiztion;  and  (3) 
direct  attention  to  the  resolution  of  take-or- 
pay  problems  in  the  wake  of  Order  No.  380. 
and  establish  the  policy  basis  for  direct 
billing." 

D.  Intraslate  Pipelines 

Intrastate  pipeline  comenlers  emphasize 
that  any  regulations  which  may  l>e 
promulgated  onl.\  be  made  applicable  to 
interstate  pipelines  affiliates.'*  Moreover, 
these  commenters  emphasize  there  is  a  wide 
diversity  among  interstate  pipelines  and 
affilities  so  that  uniform,  generic  rules 
applied  to  all  of  them  would  not  be 
appropriate.*"  These  commenters  suggest 


degree  of  market  power  because  of  the  value 
attributable  to  these  relatively  high  priority 
arrangements. 

"  Transco  al  E.\ec  Summ.  3-4. 

'»  Transweslern  al  3. 

"•  Producers'  C;as  al  3  ("ihe  Commission  lacks 
jurisdiction  to  regulate  the  marlketing  affiliates  of 
inlro^lole  pipelines") 

*"  Producers'  Gas  5  ("alleged  abuses  '   '   "  can  be 
t>etter  dealt  with  on  a  case  by  case  basis,  in 
response  lo  specific  complaints,  and  in  a  forum 
where  specific  facts  can  be  raised  and 
adjudicated ."):  Seagull  al  4-5  ("the  Commission 
should  limit  its  oversight  to  such  reporting 
requirements  as  are  needed  to  monitor  the 
Mclivily.") 


that  an  expedited  cumpUiiil  procedure, 
perhaps  in  the  nature  of  a  show  cause  order 
directing  a  prompt  response  to  specific 
allegations  of  abuse,  would  l>e  the  wisest 
course  of  action.* ' 

In  short,  these  commenters  beleive  that  any 
per  se  rule  regarding  marketing  affiliates  of 
interstate  pipelines  would  be  "overly  broad. 
*  *  *  unnecessary  and  economically 
inefficient"  *•  and  would  work  a  special 
hardship  on  many  companies  and  limit  their 
ability  to  compete.  One  commenter  strongly 
objects  to  any  prohibition  against  the  sharing 
of  officers,  employees  and  facilities,  saying 
this  would  work  a  special  hardship  on  small 
companies,  and  strongly  objects  to 
suggestions  that  Ihemargins  of  marketing 
affiliates  be  regulated,  and  notices  of  rale 
change  be  filed,  saying  that  "it  is  difficult  to 
imagine  information  that  would  be  more 
valuable  to  a  marketer's  competitors  than 
margin.*  *  *  (and  that)  prior  rate  notice 
would  serve  no  purpose  and  would  hamper 
business  transactions."  *^ 

E.  Local  Distribution  Companies 

Local  distribution  company  (LDC) 
commenters  run  the  gamut  from  supportive  of 
the  NOI  **  to  cautious  or  negative  toward 
any  action  to  restrict  what  they  consider  the 
beneficial  aspects  of  marketing  affiliates  of 
interstate  pipelines." 

One  commenter  representing  numerous 
distribution  companies  suggests  that  the 
Commission  has  "prejudged"  the  NOI 
allegations  and  states  that  it  "docs  not 
believe  the  Commission  can  or  should 
regulate  the  marketing  affiliates  or  interstate 
pipelines.  Instead,  the  Commission  can 
continue  to  use  its  Natural  Gas  Act  powers 
over  transportation  by  interstate  pipelines  to 
prevent  undue  discrimination  against  any 
shipper."  *•  This  commenter  recommends 
that  the  Commission  lake  three  steps:  (1) 
Require  interstate  pipelines  with  marketing 
affilales  to  publish  procedures  for  processing 
transportation  requests  and  handling 
disputes;*'  (2)  form  an  "Advisory 


*  ■  Seagull  al  16:  Producer's  Gas  at  6. 

"  Seagull  at  4;  l^oducer's  Gas  al  6.  Another 
aimmenler.  Delta,  is  an  entity  with  sohlv  intrastate 
marketing  activities  which,  even  though  it  mij(ht 
derive  some  benefit  from  blanket  reguUtion  of 
interstate  ufrdiated  marketers,  opposes  such 
regulation,  however,  as  "ill-conceived  and  out  of 
line  with  Ihe  Commission's  market  responsive,  pro- 
competition  focus  "  and  because  "federal  regulation 
of  affiliated  marketers  might  serve  as  a  model  for 
similar  regulation  at  the  stale  level. "  f)elta  at  3. 

"  Seagull  al  S-e. 

««  See.  eii.  Uclede  at  2:  Peoples  Nat.  al  11:  PSCC 
elal.  at  1-2. 

*"  See.  e.g..  Memphis  al  2-4:  AIV.A  at  1:  SCGS  at 
34-35;  United  at  33:  Nipsco  at  4  ("the  proposed  cures 
create  just  as  many,  if  not  more,  anticompelilive 
problems  with  the  bias  now  to  be  shifted  strongly  in 
f.Tvor  of  the  producers'  marketing  affiliates  ") 

*•  AC.A  al  2.  S*"?  also  Nipsco  at  2  ("Commission 
has  already  prejudged  this  issue."),  support  AGA 
comments. 

•'  A(;A  al  3.  The  procedures  would  include  (a I 
how  requests  for  transporlalion  will  l)e  handled;  |b) 
how  Ihe  pipeline  will  disseminate  information  on 
available  capacity:  (c|  how  complaints  may  be  filed 
with  Ihe  pipeline:  and  (d|  how  the  pipeline  will 

Coittinued 


Committee;"'  and  (3)  establish  expedited 
procedures  to  resolve  meritorious  claims 
based  on  recommendations  of  the  Advisory 
Committee  or  the  Commission's  own 
review.**  This  commenter  believes  that 
competitive  forces  are  the  best  "regulators" 
of  the  marketplace,  that  marketing  affiliates 
of  interstate  pipelines  provide  valuable 
services  to  the  industry  and  its  consumers, 
and  that  by  regulating  affiliated  marketers, 
the  Commission  would  interpose  itself  in  the 
marketplace  and  actually  lessen 
competition.**  Another  commenter 
representing  certain  LDC's  proposes  a  similar 
procedure  to  prevent  and  to  resolve  disputes 
that  may  arise.  This  commenfer's  proposal 
would  require:  (1)  The  adopting  by  the 
pipeline  of  the  Policy  Statement  or  Code  of 
Conduct  to  govern  the  pipeline's  relationship 
will  all  gas  marketing  entities  and  to 
facilitate  the  timely  evaluation  and 
completion  of  gas  transportation 
transactions;  and  (2)  the  adoption  by  the 
FF.RC  of  an  expedited  complaint  resolution 
procedure  responsive  to  problems  arising 
from  transportation  service  involving  gas  sold 
by  or  through  gas  marketing  entities.*" 

The  majority  of  the  LDC  commenters  urge 
the  Commission  to  resist  precipitous  action 
and  avoid  wide-ranging  pur  se  rules  but 
instead  proceed  under  its  NGA  section  4  and 
S  authority  to  prescribe  the  just  and 
reasonable  practices  of  jurisdictional  pipeline 
companies.*'  One  commenter,  however,  does 
recommend  adopting  of  per  se  rules  (1) 
regarding  reservation  of  firm  transportation: 
A  rule  to  disallow  reservation  of  firm 
transportation  unless  accompanied  with 
coinciding  firm  market  lo  utilize  such 
transportation:  and  (2)  regarding  balancing 
requirements  and  penalties:  A  rule  that  (i)  the 
pipeline  and  affiliate  cannot  borrow/loan  gas 
beyond  applicable  tolerances  in  the  pipeline's 
tariff,  and  (ii)  they  would  b»e  required  to 
report  cases  where  the  limits  were  exceeded, 
stating  the  circumstances  and  justification 
therefor.** 


process  and  resolve  those  complaints.  1'he 
compliantant  could  still  go  directly  to  Ihe 
(Commission  or  file  an  antitrust  action  in  the  courts. 

'"  AGA  at  3.  The  committee  woukj  have  a 
mtaling  membership  from«ll  segments  of  the  gas 
industry  and  other  interested  parties. 

*•  AtiA  at  6-7. 

"  AGO  al  2-3.  &v  also  SCGS  al  3, 
recommending  that  the  Commission  consider 
requiring  each  pipeline  adopt  a  written  statement  of 
policy,  and  having  Commission  staff  undertake  non- 
binding  mediation  of  claims  of  discrimination  before 
the  filing  'if  a  formal  complaint  at  Ihe  Commission. 
This  commenter  also  finds  that  it  has  not  been 
harmed  by  Ihe  activities  of  marketing  affiliates  and 
"opposes  prohibition  or  excessive  over-regulation  of 
interslale  pipeline  marketing  afTiliHtes."  SCtJS  at  2- 
3. 

»'  See.  e.g..  United  at  4-5. 

"  People  Nat.  at  3-5.  In  addition,  this  commenter 
suggests,  in  outline  form,  other  reporting 
rv-qiiiremenls  lo  deal  with  peri'«ivcd  problems  as 
follows: 

A.  tnsnit'r  Information — (1)  Itileased  Cos:  (a) 
Require  annual  or  qu.irlerly  report  of  gas  supplies  to 
he.  released;  (b)  reports  to  include  affected 
producers  and  available  pipeline  capacity  arxl 


Another  commenter  in  this  group  suggests 
that  given  the  positive  benefits  attributable  to 
Ihe  existence  of  pipeline  affiliated  marketers 
(such  as  take-or-pay  relief^,  "allegations  of 
pipelines  favoring  their  marketing  affilales 
are  best  examined  on  a  case-by-case  basis, 
utilizing  existing  regulations."  *'  Yet  there 
are  LDC  advocates  for  "new  procedures" 
because  "with  the  time  required  to  pursue  a 
complaint  under  existing  Commission 
procedures,  it  is  not  possible  to  obtain  a 
decision  before  the  term  of  many  transactions 
expire."  **  With  this  in  mind,  another 
commenter  suggests  that  the  Commission 
take  the  following  three-part  action — with 
somewhat  more  "teeth"  in  it  than  the 
voluntary  policy  statements  and  advisory 
committee  approaches  mentioned  previously. 
Specifically,  the  commenter  recommends  the 
following:  One.  the  Commission  should 
require  pipelines  to  file  with  the  Commission 
(with  copies  to  all  existing  shippers  of  gas  on 
its  pipeline  and  to  all  jurisdictional  sales 
customers)  on  the  15th  day  of  each  month  a 
statement  showing  (a)  how  the  pipeline 
allocated  its  capacity  during  the  preceding 
month  and  (b)  how  the  pipeline  proposes  to 
allocated  its  capacity  during  the  immediately 
following  month,  in  each  case  specifically 
identifying  any  capacity  that  was  or  will  be 
allocated  to  affiliates.  These  reports  should 
contain  such  other  data  as  may  be  required  to 
permit  potential  contractors  for  firm  and 
interruptible  transportation  to  fairly  compete 
with  pipeline  affiliates  for  available  pipeline 
capacity.  Two.  the  Commission  should 
institute  procedures  for  expedited  hearings  of 
all  complaints  that  allege  that  the  pipeline  is 
engaged  in  a  discriminatory  allocation  of  its 
pipeline  capacity.  In  any  case  in  which  a 
pipeline  affiliate  is  transporting  gas  to  the 
exclusion  of  a  non-affiliate,  the  burden  of 
proof  should  be  on  the  pipeline  to  show  that 
the  affiliate  is  not  being  given  preferential 
treatment.  And  three,  appropriate  remedies 
should  be  adopted  to  provide  sufficient 
disincentives  for  a  pipeline  to  give 
preferential  treatment  to  its  affiliates.  These 


receipt  points  to  move  gas:  (c)  make  such  filing  a 
condition  precedent  lo  filing  proceedir>g  for  actual 
abandonment  authority  as  lo  particular  supplies.  (2) 
Ovemll  A  vai/oble  Pippline  Capacity  and  Receipt 
Points:  Require  periodic  reporting  so  all  competitors 
have  equal  opportunity  to  put  together  viable 
transportation  packages. 

B.  Contract  Rates,  Terms,  and  Comtitions — (1) 
Need  for  reporting  requirements  in  addition  lo 
present  flex  rale  reporting  requirement:  (2)  Soles 
t>elow  cost:  Must  he  reported  because  this  practice 
undercuts  competitor*  who  must  recoup  full  costs. 

C.  In-House  Pipeline  Opcmtions  and 
Prociniures — (1)  Serious  problems  with  disp.irate 
treatment  accorded  affiliates  and  other  competitors. 
(2)  Various  possible  minimum  solutions:  (a)  Require 
publication  of  written  procedures  as  to  contract 
processing,  curtailment,  etc.:  (b)  require  reporting  of 
contr.icts  bctwectn  pipelines  .md  affiliates. 

*'  .'ice.  e.g..  PG*K  at  2-3. 
**  PSFX;  at  4. 


remedies  should  include  a  provision  that  all 
revenues  received  by  an  affiliate  receiving 
preferential  treatment  should  be  considered 
revenues  of  the  pipeline  for  purposes  of  the 
Natural  Gas  Act.** 
F.  Iiulustrial  Consumers 

One  commenter  states  that  the  overriding 
concern  of  the  paper  industry,  of  which  il  is  a 
part,  is  that  "this  proceeding  should  not 
distract  or  deter  the  Commission  from  acting 
in  other  proceedings  to  implement  Order  No. 
436."  '•  Another,  representing  chemical 
manufacturers,  opposes  using  rate  of  return 
regulation  on  interstate  pipeline  marketing 
affiliates  or  mandating  their  divestiture 
because  such  measures  run  counter  to  the 
goals  of  Order  No.  436.  The  commenter  does 
believe  that  any  new  regulations  can  be 
modeled  on  those  in  the  securities  and 
telecommunications  industries  and  should 
adhere  to  two  principles:  they  should  be;  (IJ 
Subject  to  periodic  review  and  (2)  applicable 
to  the  regulated  entity,  the  interstate 
pipeline.*' 

Other  commenters  also  oppose  utility-type 
regulation  of  gas  marketers  affiliated  with 
interstate  pipelines  and  urge  the  Commission 
"not  lo  impose  undue  regulatory  burdens  on 
any  gas  marketer,  including  those  affiliated 
with  interstate  pipelines."  **  As  one 
commenter  states,  it  is  not  at  this  stage 


"  f^edmonl  .it  3  ' 

"  American  Paper  at  1.  The  commenter  further 
urges  that  as  the  Commission  impleaients  Order  No 
436,  the  open  access  transportation  tariffs  of  (be 
interstate  pipelines  be  made  as  reasonable  and  as 
uniform  as  possible  and  that  the  Commission 
prohibit  marketing  affilites  and  others  from 
brokering  transportation  capacity. 

»'  CMA  al  2-4  CMA  believes  the  following 
regulations  are  necessary:  (1)  Interstate  pipelines 
should  be  prohibited  from  directly  or  indirectly 
subsidizing  their  affiliates.  Physical  aspects  such  as 
office  space,  staff  or  services  should  l)e  separated; 
(2)  Interstate  pipelines  should  follow  a  formal 
release  procedure  when  announcing  capacity 
availability  and  transportation  rates.  Preferential 
access  to  this  information  should  he  prohibited;  (3) 
Preferential  treatment  regarding  gas  offerings  and 
rates  for  service  by  interstate  pipelines  should  be 
prohibited:  (4|  Because  the  above  regulations  do  not 
address  existing  pipeline  marketing  affiliate  market 
dominance,  some  redress  should  be  provided  for 
advantages  previously  attained  The  Commission 
should  give  the  first  come,  first  serve  rights 
currently  owned  by  the  pipeline  marketing  afTiliate  s 
to  their  customers.  The  customers  would  then  have 
Ihe  choice  to  continue  service  with  the  affiliate, 
choose  another  marketer,  or  provide  market 
8ervic:cs  for  themselves. 

"  Fl  at  2-3.  See  oho  Col./NIPRO  at  1  ("roarketing 
affiliates  provide  important  services  to  natural  gas 
consumers. /jromo/e  competition  . . .  and  service  Ihe 
public  interest")  This  commenter  urges  caution  in 
response  to  independent  marketers"  allegations  of 
anticompetitive  conduct,  lest  any  new  regulations 
aid  the  iiHJependciits  to  control  the  gas  marketing 
business  Such  allegations  should  l>e  considered 
""under  Ihe  Commission's  existing  procedures  and 
under  the  antitrust  laws, "  suggests  the  commenter. 
Col./NIPRO  al  2. 


UM  I 
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committed  to  any  one  program  as  "tlie 
solution"  to  discrimination  in  the  pipeline 
industry,  believes  that  many  forms  of 
discrimination  are  not  revealed  in  the  data 
currently  required  by  the  Commission,  but 
asks  the  Commission  to  work  toward  "a 
sound  and  fair  response"  in  the  NOl." 

Lastly,  a  commenter.  representing  certain 
industrial  groups,  supports  the  goals  of  the 
NOI  but  stresses  that  the  present  need  is  for 
preventive  rather  than  corrective  action,  and 
sugg>!Sl8  that  the  Commission  should  focus  on 
"eliminating  the  incentives  for  pipelines  and 
their  affiliates  to  abuse  their  special 
relationships.  Policing  action,  rather  than 
price  regulation  or  divestiture,  is  more 
appropriate,"  according  to  this  commenter.*" 

C.  Public  Entities 

Several  public  entity  commenlers  take  no 
position  on  issues  raised  in  the  NOI,  or 
variously  state  in  their  own  way  a  common 
theme — that  the  extent  and  effect  of 
anticompetitive  dangers  are  difficult  to 
measure  at  this  time,  and  that  the  threshold 
question  is  whether  pipeline  marketing 
affiliates  "enhance — or  at  least  do  not 
impede — the  goal  of  beneficial 
competition."  •' 

One  entity,  however,  representing  state 
utility  commissions,  hopes  the  Commission 
proceeds  through  "issuance  of  a  notice  of 
proposed  rulemaking  to  the  promulgation  of 
regulations  restricting  anticompetitive 
pipeline  behavior."  •*  In  this  vein,  another 
slate  office  commenter  urges  action  against 
pipeline  marketing  affiliates  which  it 
characterizes  as  "a  significant  threat  to  .       a 
competitive  natural  gas  market  and  Order 
436."  "  Yet  another  commenter  terms  the 
affiliate  relationship  a  "potential  escape 
hatch"  from  Order  No.  436  and  the  goal  of 
nondiscriminatory  access."  •♦ 

Among  those  commenters  submitting  more 
extensive  comments,  one  leans  toward  taking 
no  action  at  this  time.*^  three  are  essentially 


"  SEPC  at  2. 14-lft.  see  also  Viskasc  al  2. 
deferring  to  the  Commission's  expertise  lo  provide 
freely  accessible  energy. 

*<>  Procees  Gas,  el  al.  al  S.  The  Industrial  Croup 
commenlers  also  note  thai  "the  market  obviously 
benefits  from  participation  by  all  compelilors. 
including  affiliated  r.nmpHnies  "  I'rocets  Gas.  el  al. 
al4. 

•>  See.  e.g..  lUCC  al  3:  |u«tic8  at  2-4  ("the 
Department  lakes  no  position  on  nhal  type  of 
remedy.  If  any.  is  appropHule.  since  we  do  not  yet 
have  a  sufTicienl  basis  upon  which  lo  lo  make  a 
recommendation. ')  Id  at  4.  See  also  New  Mexico  al 
2  I  "no  comments  will  be  offered  al  this  lime"). 

•«  NARUC  at  3. 

•»  POCA  al  S«. 

•«  Ohio  al  9 

**  CPIJC  at  2-3  ("increased  competition  brings 
with  il  as  a  natural  consequence  increased  friction 
between  compelilors  *  '  '  (which  is  not) 
necessarily  Indicative  of  a  flaw  in  the  gas  market 
which  requires  regiilutory  action  ') 


non-committal,**  and  three  urge  the 
Commission  to  act." 

One  western  state  commenter.  for  example, 
contends  that  affiliated  marketers  and 
independent  brokers  balance  each  other's 
influence  and  what  is  needed  is  not 
regulation  lo  restrict  one  type  of  marketer 
"but  simply  reasonable  regulations  to  ensure 
that  access  to  the  gas  transportation  network 
is  truly  open  and  nondiscriminatory."  ** 

One  commenter  recommends  "against 
further  consideration  of  regulating 
affiliates."  **  although  it  also  "takes  no 
position  on  what  type  of  remedy,  if  any,  is 
appropriate,  since  we  do  not  have  a  sufficient 
factual  basis  upon  which  to  make  a 
recommendation."  '°  Another  does  not 
believe  the  Commission  should  regulate 
marketers  generally,  but  suggests  regulation 
by  specific  "devices"  to  assure  open  markets. 
or  when  specific  abuses  have  been  proved.' ' 


**  justice  al  3  ("apparently  discriminatory 
practices  may  also  reHecl  efncienciea  inherent  in 
pipeline  integration  Into  marketing  '  '  *:  In 
considering  the  alleged  practice*  and  what  lo  dn 
about  them,  the  Commitsion  should  balance 
efncicncies  against  the  competitive  harm  that 
results  from  the  discriminatory  practices. '):  III.  C.C. 
al  2  ("regulation  of  affiliated  marketers  should  only 
occur  by  specific  devices  needed  to  open  markets. 
or.  when  speciHc  abuses  of  the  affiliated  relation 
have  been  proved."):  FTC  al  17  ("il  must  also  be 
recognized  that  retention  of  the  status  quo  (i.e.. 
allowing  regulated  pipelines  to  own  unregulated 
marketing  affiliates)  represents  a  fourth 
aliemalive")  The  other  alternatives  mentioned  by 
the  KTC  are  |1|  regulating  the  margins  and  prices  of 
marketing  affiliates  (which  it  disfavors):  (2) 
requiring  divestiture  (which  il  views  as  a  last 
resort):  and  |3)  prohibiting  an  affiliate  marketer 
from  using  its  affiliated  pipeline  for  transportation 
(which  il  favors  if  evidence  of  abuse  is  clear). 

•'  lUCC  at  1  ("provide  distinct  Hmils  of 
acceptable  conduct."):  Minnesota  at  3  ("pipelines 
marketing  affille  is  the  perfiK:!  vehicle  for  the 
transfer  of  monopoly  power  '   *   '."):  MPC  at  3 
( 'certain  types  of  practices  clearly  are  unjustified 
preferences,  and  should  be  prohibited  by  rule.") 

••  CPUC  at  5.  The  CPUC  also  recommends 
weighing  the  impact  of  any  propoaed  rule  on  the 
"valuable  service  "  affiliated  entities  perform  in 
reducing  lake-orpay  liabilities.  Id.  at  33. 

••  justice  al  4. 

'"  justice  at  4.  The  DcprtmenI  notes  the 
Commission  does  have  the  authority  lo  impose  any 
remedies  under  consideration  but  that  there  is  no 
factual  basis  upon  which  lo  make  a 
recommendation,  although  that  basis  may  be 
provided  in  this  proceeding.  Id. 

' '  111.  C.C.  al  2-3.  The  "specific  devices"  use  the 
existing  rale  making  or  conditioning  powers  of  the 
Commission  and  some  suggestions  include: 
Rationing  capacity  to  all  users:  developing 
additional  pnce-differentiated  grades  of  services: 
requinng  revenues  for  affiliated  marketers  be 
shown  in  rate  proceedings  as  the  full  or  maximum 
rate,  whether  or  not  a  discount  has  been  allowed 
that  affiliate:  whenever  a  new  service  is  prx>posed 
requiring  30  days  advance  notice  to  all  users: 
developing  fair  balancing  penalties  that  penalize 
only  when  transporter  events  which  are  also 
extreme  events  in  the  pipelines'  own  operations 
occur,  applying  a  "minimal  necessary  information 
test"  such  that  pipelines  need  not  be  told  the 
identity  of  producer  and  end  user  to  decide  if 
capacity  exists  between  two  metenng  pints  on  Its 
line.  Finally,  the  commenter  suggests  that  "strong 
disaffiliation  devices  could  be  reserved  for  specific 
cases  were  'anticompetllive  behavior  has  been 
proven  '  "  Id  at  3. 


One  stale  commenter  urging  action  now 
suggests  three  primary  ways  in  which  the 
Commission  can  exercise  its  authority  and 
prevent  anticompetitive  effects;  "by  focusing 
its  regulatory  oversight  on  pipelines' 
capacity,  by  regulating  the  gas-related 
activities  of  pipelines'  affiliates,  or  by 
prohibiting  corporate  self-dealing  by         •" 
piplines."  " 

Another  commenter  seeking  action  now 
requests  that  the  Commission  either  must 
"comprehensively  regulate  the  activities  of 
affiliated  marketing  companies  to  ensure  that 
they  do  not  siphon  off  competitive 
opprtunilies  from  the  pipeline's  system 
supply,  or  shift  to  the  pipeline's  system 
supply  their  above-average  cost  gas.  *   *   * 
Alternatively,  to  avoid  the  potential  for 
creation  of  marketing  affiliates  to  evade  such 
regulations,  the  Commission  may  prohibit 
pipelines  from  creating  marketing 
affiliates."  '* 

H.  Affiliated  Marketers 

These  commenters  unanimously  believe 
that  affiliated  pipeline  marketers  provide 
useful  and  valuable  services  to  consumers 
and  the  natural  gas  industry,  that  any 
perceived  problems  are  transitory  and  will 
correct  themselves  as  Order  No.  436  is  given 
lime  to  take  effect,  and  that  any  new 
regulations  or  rulemaking  are  unnecessary 
and  unwise.''* 

One  commenter  stales  that  complaints 
should  be  dealt  with  on  a  case-by-case  basis, 
that  the  situations  of  abuse  alleged  by 
Minnesota's  Elnergy  Issues  Information 
Office.  Hadson  Gas  Systems.  Inc..  and  others 
are  hypothetical  and  unsupported,  and  that 
the  Commission  should  take  no  action  to 
modify  its  regulations,  but  instead  should 
terminate  this  proceeding.'*  Another  stresses 
that  "it  is  inappropriate  to  shackle  marketing 
affiliates  with  pervasive  Federal  regulation 
which  will  serve  only  to  confer  unfair 
competitive  advantages  upon  their 
unregulated  competitors.  Such  regulation  will 
ser\'e  only  to  create  a  bifurcated  market  in 
which  affiliated  will  be  placed  at  a 
competitive  disadvantage."  says  the 
commenter.'* 

It  also  urges  that  the  Commission  terminate 
this  proceeding  and  instead  remedy  only 
proven  violations  of  certificates  and  tariffs 
under  the  NGA.  NCPA.  and  existing 
discrimination  rules  under  Order  No.  438.  and 
"refer  alleged  violations  of  the  antitrust  laws 
to  these  agencies  responsible  for  their 
enforcement."" 

Yet  another  commenter  also  stresses  the 
state  of  transition  in  the  industry  following 
adoption  of  Order  Nos.  380.  436.  and  451  and 
urges  the  CommiMion  to  avoid  the  urge  to 
reply  on  regulatory  edicts  to  control  market 
behavior,  and  encourages  the  Commission  to 
weight  current  antitrust  principles,  since 
attacks  on  vertical  integration  (which 
marketing  affiliates  exemplify)  have  been 


disfavored  by  the  courts  for  years. '*  This 
commenter  urges  appiication  of  a  rule  of 
reason  analysis  requiring  factual  analysis 
and  rejects  per  se  rules  for  handling  claims  of 
undue  discrimination.  The  commenter  also 
asks  that  the  Commission  continue  granting 
first  sales  status  to  marketing  affiliates, 
suggests  that  revocation  of  such  status  would 
hinder  marketing  affiliates'  ability  to 
compete,  while  conferring  unfair  competitive 
advantages  on  other  suppliers,  and  that  such 
a  position  is  not  supportable  from  either  a 
legal  or  policy  standpoint.  Furthermore,  the 
commenter  believes  such  a  decision  "would 
have  a  major  impact  not  only  on  marketing 
affiliates  of  interstate  pipelines,  but  also  on 
affiliates  of  intrastate  pipelines  and  local 
distribution  companies. "  '» 

/.  Independent  Marketers 

The  Independent  marketer  commenlers 
generally  describe  abuses  they  allege  to  have 
experienced,  (see  Appendix  D)  coupled  with 
requests  for  a  variety  of  remedies.""  Few 
suggest  that  divestiture  be  ordered  as  a 
remedy,  except  as  a  last  resort.*'  and  one 
leading  commenter  rejects  divestiture 
outright.** 

One  commenter.  while  acknowledging  that 
it  "cannot  provide  the  Commission  with  large 
numbers  of  documented  abuses."**  does 
.    document  the  alleged  abuse  it  suffers  at  the 
hands  of  Panhandle  Trading  Company  by 
attaching  its  initial  brief  in  the  hearing  on  its 
complaint,  docketed  at  CP86-232-<KX)  et  al. 
The  commenter  believes  "the  Commission 
should  incorporate  the  record  of  that 
proceeding  into  this  Notice  of  Inquiry,  since  it 
is  the  only  case  involving  these  issues  where 
discovery  has  been  completed  and  a  hearing 
held."  This  commenter  believes  that  "many  of 
the  direct  sales  transactions  currently  being 
entered  into  by  pipeline  affiliated  marketers 
•  *  *  are.  in  actuality,  sales  by  the  pipeline 
itself,  because  there  is  not  a  legitimate 
separate  entity."**  This  commenter  suggests 
remedies  including:  (1)  Requiring  a  pipeline 
affiliated  marketer  to  meet  certain  standards 
of  separate  organizations  for  its  sales  not  to 
be  treated  as  sales  of  the  pipeline;  (2) 
requiring  certain  logging  and  reporting 
requirements  to  assure  that  preferential 
treatment  is  not  extended,  even  lo  a  fully 
separated  pipeline  affiliated  marketer  and  (3) 
establishing  an  expedited  complaint 


■"  Minnesloa  at  3. 

"MPC  at  1-2. 

'♦  Enron  al  15-16:  SNG  at  2-4;  Tenngasco  al  2-3. 

"'Enronal2. 

'•  SNC  at  2. 

"  SNC  at  3. 


'*  Tenngasco  al  3.  Implementation  of  existing 
tariffs  and  regulations  provide  "more  than  adequate 
protection  with  regard  to  the  alleged  abuses" 
according  lo  this  commenter.  Id.  at  2. 

'•  Tenngasco  at  2. 

••  See.  e.g..  Citizens  et  al.:  Entrade:  Hadson;  RG 
Vesta:  and  Yankee. 

•'  One  commenter  urges  the  Commission  to 
"order  the  prohibition  of  cross-subsidized 
marketers. "  which  may  or  may  not  imply  a  call  for 
divestiture.  See  AES  at  4.  Another  suggests  that  a 
""clear  and  simple  separation  of  pipelines  and 
marketing  affiliates  is  required."  (Jon.  Fuel  at  8. 

•'  Hadson  al  1;  "Hadson  does  not  endorse 
Commission  action  to  require  total  divestiture  of 
the  marketing  affiliates  by  interstate  pipelines. " 
(F.mphasis  in  original). 

•'  Entrade.  Exec  Summ.  at  1. 

•♦  Entrade.  Exec.  Summ.  al  3.  Accordingly,  the 
commenter  maintains  il  is  a  violation  of  the 
pipeline's  filed  tariffs  for  il  lo  make  sales  at  prices 
other  than  in  its  tariffs. 


procedure  to  deal  with  Instances  of  apparent 
favoritism.** 

Commenters  propose  remedial  rules 
ranging  from  the  simple  to  the  complex.  One 
commenter  proposing  a  "simple"  solution 
believes  that  the  alternative  of  establishing  a 
set  of  elaborate  rules  to  govern  the  conduct  of 
pipelines  is  at  best  difficult  to  do  effectively 
and  may  be  infeasibie  given  the  subtle  nature 
of  many  of  the  problems.**  This  commenter 
states  that  the  simplest  effective  solution  to 
the  problems  caused  by  affiliated  marketing 
companies  is  "to  prohibit  blanket  or  self- 
implementing  carriage  by  interstate  pipelines 
where  the  marketing  affiliate  is  the  shipper  or 
is  associated  in  any  capacity  with  the 
transaction.  Under  such  a  rule,  pipelines 
could  continue  to  operate  marketing 
affiliates,  but  the  affiliates  would  have  to 
utilize  unaffiliated  pipelines  for 
transportation  for  their  transactions."  *' 

One  commenter  proposes  a  "nine-point 
program"  of  recommended  remedies  that 
encompasses  virtually  all  suggestions  made 
by  other  independent  marketer  commenters. 
TTie  recommendations  are  that: 

1.  The  Commission  must  effectively  ban  the 
abuse  of  material  inside  information  by 
requiring  that  marketing  affiliates  be  "held 
separate"  from  the  pipeline.  Thus  the 
marketing  affiliate  must  be  physically  and 
organizationally  separated  from  the  regulated 
pipeline  company. 

2.  Marketing  companies  affiliated  with  an 
interstate  pipeline  must  be  limited  to  less 
than  fifty  percent  of  the  total  volumes 
transported  by  that  pipeline  for  others. 

3.  Selective  rate  discounting  to  benefit  a 
marketing  affiliate  must  be  prohibited. 

4.  The  marketing  affiliate's  p/«/ie/"/iec/ 
access  to  released  gas  must  be  removed  by 
requiring  prior  public  notice  of  the  intent  to 
release  and  by  enforcing  a  three  month 
"cooling  off  period  in  which  the  pipeline 
would  be  precluded  from  transporting  any 
realeased  gas  on  behalf  of  its  marketing 
affiliate.  In  addition,  any  pipeline  seeking  to 
direct  bill  its  customers  for  take-or-pay 
buyout  costs  must  make  public  a  list  of  all  of 
its  "problem  contracts"  so  that  other 
marketers  can  help  the  pipeline  mitigate  Its 
take-or-pay  liability. 

5.  Pipelines  must  he  prohibited  from 
providing  firm  transportation  for  their 
marketing  affiliate  until  after  the  customers' 
CD  reduction  and  conversion  requests  are 
filed  with  the  Commission. 

6.  All  tie-in  arrangements  involving 
pipeline  transportation  must  be  banned. 

7.  The  Commission  should  impose  an 
express  obligation  on  interstate  pipelines  to 
treat  all  marketers  in  a  fair,  commercially 
even-handed  manner. 


"  Entrade.  Exec.  Summ.  at  3-4.  The  commenter 
suggests  the  pipeline  maintain  a  log  of  all  inquiries, 
including  the  response  and  time  of  response. 

••  Citizens  el  al.  at  5-6. 

*'  Citizens  el  oi  at  4-5.  (footnote  omitted).  See 
also  NGCH  at  3  ( "FERC  should  remedy  the  situation 
by  banning  unregulated  Marketing  operations  on 
the  parent  or  affiliated  pipeline's  system.")  If  this 
remedy  is  not  adopted,  the  commenter  states  that 
"it  is  insufficient  for  FERC  lo  merely  issue 
prospective  guidelines  for  transactions  between  a 
parent  pipeline  and  its  marketing  affiliate  because 
the  illicit  gains  from  the  past  undue  discrimination 
are  already  in  place.""  NGCH  at  3. 


8.  "Sweetheart  deals" or  "cross  favoritism" 
among  pipelines  must  e  prohibited. 

9.  The  Commission  must  put  an  end  to  all 
operational  favoritism  shown  lo  affiliates, 
whether  in  the  selective  enforcement  of 
contract  quality  specifications,  transportation 
request  forms,  contract  minimums  or  any 
other  type  of  operational  preference  *• 

In  addition,  the  commenier  recommends 
the  establishment  of  a  staff  revnew  board  to 
mediate  disputes  and  recommend  action  to 
the  Commission,  as  well  as  "an  annual 
Notice  of  Inquiry"  in  which  all  interested 
persons  could  participate,  to  allow  continued 
scrutiny  of  industry  developments.** 

As  one  representative  commenter  puts  It, 
"the  Commission  should  not  regulate  any 
more  than  the  law  and  market  require."  *° 
Nevertheless,  because  of  abuses  preceived  as 
real  by  the  commenter.  it  requests:  (1)  An 
integrated  program  of  regulations  to  control 
and  monitor  the  conduct  of  and  business 
relationships  between,  pipelines  and  their 
affiliated  marketers;  (2)  that  the  program 
should  be  clearly  spelled  out  in  a 
Commission  policy  statement  as  well  as  In 
specific  regulations:  (3)  that  the  program 
should  be  enforced  and  the  enforcement 
provisions  should  be  given  adequate  teeth; 
and  (4)  that  the  regulatory  program  should  be 
imposed  directly  on  pipelines  transporting 
natural  gas  in  interstate  commerce,  not  on 
their  marketing  affihatas.  *' 

Appendix  D — .\necdotal  Examples  of 

Alleged  .Abuses  ' 

/.  Hadson  Gas  Systems,  Inc.  Gives  the 
Following  Examples: 

1.  An  independent  production  company 
had  been  selling  to  the  marketing  affiliate  of 
a  major  interstate  pipehne  company  in  1986. 
In  the  fall  of  1986.  the  marketing  affiliate 
reduced  the  price  they  were  willing  to  pay  to 
the  producer  to  such  an  extent  that  the 
producer  chose  to  shut  in  the  gas  rather  than 
accept  the  reduced  price.  As  a  result,  the 
producer  began  lo  explore  alternative 
markets  for  its  gas. 

During  this  period,  two  marketers  entered 
into  discussions  with  the  producer  and 
reached  an  agreement  to  purchase  the  supply. 

At  this  point,  the  marketer's  personnel 
contacted  the  pipeline  to  request  information 
regarding  the  transportation  rate  that  would 
apply  to  move  this  gas  to  market.  The 
identification  of  the  receipt  point  at  which  the 
gas  would  enter  the  pipeline's  facilities  was 
sufficient  to  identify  the  producer  in  question. 

Within  a  couple  of  days  of  the  marketer's 
request  for  rate  information  from  the  pipeline, 
Hadson  alleges  that  the  producer  was 
contacted  by  the  pipeline's  marketing  affiliate 
and  offered  the  price  that  they  had  been 
receiving  prior  to  the  reduction.  Moreover, 


*'  Hadson  al  2-3.  (Emphasis  m  original.) 

••  Hadson  at  4.  Another  commenter  also  includes 
an  extensive  menu  of  remedies  as  does  Hadson.  See 
People  Service  al  4-6  for  its  proposed  remedies. 

»«  P-M  al  4-5. 

»>  Id 

'  It  should  be  noted  that  several  commenlers 
affirmatively  slate  that  they  have  not  encountered 
discrimination  or  anticompetitive  practices  al  the 
hands  of  pipeline  marketing  affiliates. 
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the  producer  informed  the  markeler  that  the 
marketing  afTiiiate  had  explained  to  them 
thai  the  reason  why  the  affiliate  had  been 
able  to  raise  the  price  was  because  its 
affiliated  pipeline  had  agreed  to  "flex"  the 
transportation  rate  down  for  service  to  the 
mHrkelin^;  affiliate,  thereby  mukinft  possible 
an  increased  netback  to  the  producer. 

2.  In  the  summer  of  1966.  one  of  Hadson's 
current  employees  was  employed  as  an 
independent  consultant  putting  lof^lher 
supply  packages  to  offer  on  the  market. 
During  the  p«;riod  of  June  and  July  1986.  this 
person  attempted  to  purchase  gas  from  one  of 
the  major  integrated  production  companies 
for  resale  to  an  independent  gas  marketing 
company.  The  consultant  approached  an 
interstate  pipeline  company  to  arrange  for 
transportation  of  the  gas.  Within  a  short  time, 
Fiadson  states  that  the  pipeline  company's 
marketing  affiliate  contracted  with  the  same 
producer  and  offered  to  buy  the  gas  itself. 

3.  Madson  asserts  that  a  more  subtle  abuse 
of  inside  information  is  illustrated  by  the  new 
procedures  put  into  effect  November  1. 1988 
by  a  major  pipeline  serving  California.  Under 
the  new  procedures,  transportation 
customers,  whether  LOCs  or  end-users  served 
through  LDCs.  must  nominate  to  the  pipeline 
the  receipt  point  and  volumes  at  each  receipt 
point  into  the  pipeline  that  they  want 
transported.  The  customers  must  then  call  the 
pipeline  dispatcher  every  day.  after  which  the 
pipeline  calls  the  marketer  involved  in  each 
transaction  and  asks  whether  appropriate 
deliveries  are  being  made  into  the  pipeline 
system  to  conform  to  the  customer's  request 
that  morning.  While  the  pipeline  will  conHrm 
the  level  of  deliveries  at  certain  points  where 
capacity  is  restricted,  it  will  not  conFirm 
deliveries  at  any  other  points. 

As  a  result,  Hadson  alleges  that  the 
marketer  is  dependent  on  that  producer  for 
verifying  that  appropriate  deliveries  have 
been  made  at  each  receipt  point  into  the 
pipeline. 

If  deliveries  into  the  pipeline  at  the  receipt 
points  are  not  in  balance  with  the  customers' 
daily  requests,  then  the  marketer  is  exposed 
to  balancing  penalties. 

While  in  this  case  the  pipeline's  own 
marketing  afflliate  was  subject  to  the  same 
requirements,  the  affiliated  marketing 
company  had  the  advantage  of  viewing  the 
information  collected  by  the  pipeline  as  to 
actual  deliveries  into  the  system.  The 
preferred  access  to  information  means  that 
the  balancing  requirements,  although  facially 
neutral  as  between  affiliated  and 
independent  marketers,  were  in  fact 
discriminatory  in  Hadson's  view. 

Hddson  believes  this  case  also  illustrates 
the  operational  problems  caused  by 
requirements  for  daily  load  balancing.  The 
exclusionary  effect  is  so  great,  according  to 
Hadson,  that  the  burden  should  be  placed  on 
the  pipeline  to  justify  the  need  for  such  daily 
balancing  before  penalties  can  be  imposed. 

4.  Hadson  has  encountered  the  practice  by 
a  major  "downstream"  pipeline  of  requiring 
that  it  be  informed  of  any  changes  in  the 
receipt  points  at  which  gas  enters  the 
facilities  of  the  upstream  pipelines.  To 
illustrate  the  absurdity,  as  well  as  the  danger 


perceived  by  Hadson  in  this  practice,  it  poses 
this  hypothetical  situation:  Assume  an 
ongoing  transportation  arrangement  with  a 
pipeline  located  nearly  a  thousand  miles  from 
the  producer.  Assume  further  that  the  shipper 
wishes  to  substitute  a  new  receipt  point  on 
an  upstream  pipeline  that  has  no  aff  liation 
with  the  pipeline  in  question.  The 
downstream  pipeline  will  refuse  to  allow  the 
gas  to  be  received  into  its  system  in  the  Ohio 
Valley  unless  and  until  it  has  been  told  at 
what  point  in  Louisiana  the  gas  is  to  enter  the 
facilities  of  the  upstream  pipeline. 

In  effect,  Hadson  asserts  that  this  means 
that  the  downstream  pipeline  exercises  a 
veto  over  the  decisions  of  the  producer,  the 
marketer,  the  customer,  and  the  upstream 
pipeline  unless  and  until  valuable 
commercial  information  is  turned  over  to  the 
downstream  pipeline  for  its  own  use. 

5.  Under  the  General  Terms  and  Conditions 
of  one  pipeline's  tariff,  the  minimum  volume 
for  self-implementing  transportation  service 
under  the  appropriate  rate  schedule  is  1.000 
Mcf  per  day.  The  tariff  states  the  pipeline 
may  accept  transactions  of  less  than  1.000 
Mcf  minimum.  While  the  minimum  volume 
stated  in  the  tariff  is  not  itself  discriminatory. 
Hadson  states  it  has  been  informed  by  one  of 
its  customers  that  the  pipeline  has  told  the 
customer  that  transportation  of  volumes 
below  1,000  Mcf  per  day  is  not  available 
unless  the  gas  is  purchased  from  the 
pipeline's  marketing  affiliate. 

6.  The  marketing  affiliate  of  a  major 
pipeline  had  been  buying  gas  from  a  producer 
for  a  relatively  long  period  (perhaps  two 
years).  During  that  period  of  time,  there  had 
been  no  concerns  raised  by  the  pipeline  or  its 
marketing  affiliate  as  to  the  water  content  of 
the  gas  stream.  In  the  summer  of  1986,  the 
producer  began  selling  the  gas  to  Hadson. 
Within  a  very  short  time  (perhaps  a  week), 
the  pipeline  sent  personnel  to  test  the  gas 
stream.  It  was  found  that  the  gas  contained 
more  water  than  the  contract  specifications 
allowed.  The  pipeline  required  Hadson  to 
shut  the  production  in  until  the  gas  could  be 
brought  into  compliance  with  the  contract 
specifications.  Yet  this  was  the  same 
production  that  the  pipeline  company  had 
been  accepting  without  any  objection  for 
nearly  two  years,  according  to  Hadson.  as 
long  as  the  gas  was  being  sold  to  the 
pipeline's  affiliate. 

7.  In  November  1986,  Hadson  personnel 
learned  that  a  major  pipeline  serving  the 
West  Coast  was  discounting  its 
transportation  rate  to  $0.17  per  unit  for 
transportation  to  a  large  distribution 
company  buying  gas  from  the  pipeline's 
affiliate,  while  charging  the  full  rate  to  all 
others.  When  Hadson  inquired  as  to  the  basis 
of  the  discount.  Hadson  was  told  that  the 
reason  had  to  do  with  the  distributor 
purchasing  gas  from  the  pipeline's  affiliated 
marketing  company.  It  seems  that  the  affiliate 
had  purchased  supplies  for  the  month  of 
November  of  1986  on  the  assumption  that 
prices  would  generally  rise  that  month, 
making  it  possible  to  sell  the  higher  priced 
gas  and  still  make  the  necessary  return. 

Unfortunately  for  the  marketing  affiliate, 
prices  in  November  dropped.  Accordingly. 


the  pipeline  affiliate  reduced  its  transport 
rate  to  try  to  recover  the  difference.  Hadson 
asserts  there  is  no  reason  to  believe  the 
pipeline  would  provide  such  a  discount  to 
everyone  in  order  to  bail  out  an  independent 
marketer  in  the  same  situation. 

If—Enlrade  Also  Cites  Other  Instances  of 
Abuse  by  Six  Unnamed  Pipelines.  According 
to  Entrade: 

1.  Pipeline  I  in  several  instances  delayed 
transportation  requests  while  its  pipeline 
affiliated  marketer  contacted  the  supplier  to 
attempt  to  buy  the  gas; 

2.  Pipeline  U  already  had  transportation 
agreements  in  place  with  its  affiliate  at  the 
time  it  "opened"  for  transportation  and 
immediately  provided  service  for  some  LDC 
customers  even  though  some  of  the  LDC's 
had  not  provided  "on  behalf  of  letters 
normally  required  for  NGPA  section  311 
transportation. 

3.  Pipeline  III  also  began  delivering  gas 
immediately  for  its  affiliate  once  it  opened  for 
section  311  transportation  although  Entrade's 
customer  had  to  get  in  line  and  wait  its  turn. 

4.  Entrade  already  had  a  transportation 
request  on  file  when  Pipeline  IV  opened  for 
interim  section  311  transportation,  but 
pipeline  IV  had  invoked  very  stringent  credit 
requirements  which  Entrade  is  still 
attempting  to  negotiate.  Meanwhile,  the 
pipeline's  marketing  affiliate  is  moving 
substantial  volumes  of  gas. 

5.  Pipeline  V  requires  Entrade  to  list  each 
receipt  point  and  volumes  for  each  receipt 
point,  and  has  a  "use-it-or-lose-it"  provision 
for  each  receipt  point.  However,  contracts  for 
the  pipeline's  affiliate  simply  list  "various 
receipt  points  "  and  allow  unlimitedly  flexible 
rates  "to  be  calculated  monthly."  Also, 
Pipeline  V  will  not  authorize  transportation 
for  anyone  except  its  affiliate  on  the  basis  of 
capacity. 

6.  When  Entrade  requests  transportation 
from  Pipeline  VI  for  gas  purchased  directly 
from  producers,  there  is  a  delay  of  up  to 
several  months  before  transportation  begins; 
when  Entrade  purcases  gas  from  the 
pipeline's  affiliated  marketer  for  the  same  end 
user,  transportation  is  available  the  next  day, 
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ACTION:  Proposed  rule. 

summary:  This  proposed  rule  would 
amend  the  regulation  relating  to  the 
applicability  of  the  chemical  and 
bacteriological  standards  of  local  health 
authorities  to  HUD-insured  one-  and 
two-family  dwellings.  This  proposal 
provides  that  in  the  absence  of  local 
standards,  those  of  the  appropriate  State 
agency  would  apply.  This  revision 
would  simplify  the  requirements  for 
wafer  supply  systems  while  furthering 
the  Department's  policy  of  relying  on 
acceptable  State  and  local  building 
codes. 

DATES:  Comments  must  be  received  by 
August  7,  1987. 

ADDRESS:  Interested  persons  are  invited 
to  submit  comments  regarding  this  rule 
to  the  Office  of  General  Counsel,  Rules 
Docket  Clerk,  Room  10276.  Department 
of  Housing  and  Urban  Development,  451 
Seventh  Street,  SW.,  Washington,  DC 
20410.  Communications  should  refer  to 
the  above  docket  number  and  title.  A 
copy  of  each  communication  submitted 
will  be  available  for  public  inspection 
and  copying  during  regular  business 
hours  at  the  above  address 

FOR  FURTHER  INFORMATION  CONTACT: 

Mark  W.  Holman.  Manufactured 
Housing  and  Construction  Standards 
Division,  Room  9156.  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street,  SW.,  Washington,  DC 
20410.  Telephone  (202)  755-6584.  (This  is 
not  a  toll-free  number.) 

SUPPLEMENTARY  INFORMATION:  The 

Department  in  1985  published  a  final 
rule  (50  FR  39586.  September  27, 1985) 
which  adopted  a  changed  structure  for 
HUD's  Minimum  Property  Standards 
(MPS)  for  one-  and  two-family 
dwellings.  That  rule  advised  that,  among 
other  things,  the  Department  now  will 
rely  upon  acceptable  local  or  State 
building  codes  to  provide  the  health  and 
safety  criteria  for  HUD's  single  family 
construction  standards. 

The  final  rule  contained  a  section 
entitled  "Water  supply  systems  '  which 
provides  that: 

The  chemical  and  bacteriological  standards 
of  the  local  health  authority  shall  apply.  In 
the  absence  of  such  standards,  the  maximum 
contaminant  levels  of  EPA  shall  apply.  A 
water  analysis  may  be  required  by  either  the 
health  authority  or  the  HUD  Field  Office.  [See 
24  CFR  200.926d(f)(l)(ii)  at  50  FR  39599.) 

This  proposed  rule  would  amend  that 
section  by  removing  the  phrase  "the 
maximum  contaminant  levels  of  EPA" 
and  by  substituting  therefor  the 
language  "those  of  the  appropriate  State 
agency".  This  change  is  consistent  with 
the  Department's  policy  of  relying. 


wherever  possible,  on  standards  used  in 
acceptable  State  and  local  codes. 

The  Department  also  is  using  this  rule 
to  inform  readers  of  a  necessary  change 
to  HUD  Handbook  4910.1  "MPS  for 
Housing".  (The  MPS  for  one-  and  two- 
family  dwellings  found  in  24  CFR 
Chapter  II  are  referenced  in  4910.1.) 
Paragraphs  615-2.2  and  615-8.2  of  the 
Handbook  contain  language  that  would 
be  removed  from  §  200.926d[f)(ii)  by  this 
rule.  In  pertinent  part,  the  language  of 
paragraphs  615-2.2b  and  615-8.2  reads — 

The  chemical  and  bacteriological  standards 
of  the  health  authority  shall  apply.  In  the 
absence  of  such  standards,  the  maximum 
contaminant  levels  of  the  Environmental 
Protection  Agency  shall  apply. 

This  language  will  be  changed  to 
conform  to  the  proposed  revision  of 
§  200.926d(f)(l)(ii).  As  changed,  the 
language  of  paragraphs  615-2.2b  and 
615-8.2  will  read,  in  part. 

The  chemical  and  bacteriological  standards 
of  the  health  authority  shall  apply.  In  the 
absence  of  such  standards,  those  of  the 
appropriate  State  agency  shall  apply. 

Findings  and  Certifications 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  Part  50,  which 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969.  The  Finding  of  No  Significant 
Impact  is  available  for  public  inspection 
during  regular  business  hours  in  the 
Office  of  the  Rules  Docket  Clerk,  Office 
of  the  General  Counsel.  Department  of 
Housing  and  Urban  Development,  Room 
10276.  451  Seventh  Street,  SW., 
Washington,  DC  20410. 

This  rule  would  not  constitute  a 
"major  rule"  as  that  term  is  defined  in 
section  1(b)  of  the  Executive  Order  on 
Federal  Regulations  issued  by  the 
President  on  February  17,  1981.  An 
analysis  of  the  rule  indicates  that  it 
would  not  (1)  Have  an  annual  effect  on 
the  economy  of  $100  million  or  more;  (2) 
cause  a  major  increase  in  costs  of  prices 
for  consumers,  individual  industries. 
Federal,  State  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
have  a  significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

In  accordance  with  5  U.S.C.  605(b) 
(the  Regulatory  Flexibility  Act),  the 
undersigned  hereby  certifies  that  this 
rule  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  rule  would 


remove  language  that  provides  for  the 
applicability  of  Federal  (EPA)  standards 
with  respect  to  water  supply  systems  in 
favor  of  using  standards  of  the 
appropriate  State  agency.  This  change 
would  not  impose  any  economic  burden 
on  small  entities. 

This  rule  was  listed  in  the 
Department's  Semiannual  Agenda  of 
Regulations  published  on  April  27. 1987 
(52  FR  14377),  under  Executive  Order 
12291  and  the  Regulatory  Flexibility  Act. 

The  Catalog  of  Federal  Domestic 
Assistance  program  number  is  14.117. 

List  of  Subjects  in  24  CFR  Part  200 

Administrative  practice  and 
procedure.  Claims,  Equal  employment 
opportunity.  Fair  housing.  Housing 
standards.  Loan  programs:  Housing  and 
community  development.  Mortgage 
insurance.  Organization  and  functions 
(Government  agencies).  Reporting  and 
recordkeeping  requirements.  Minimum 
Property  Standards,  Incorporation  by 
reference. 

Accordinly,  the  Department  would 
amend  24  CFR  Part  200  as  follows: 

PART  200— INTRODUCTION 

1.  The  authority  citation  for  Part  200 
would  continue  to  read  as  follows: 

Authority:  Titles  I  and  II  of  the  National 
Housing  Act  (12  U.S.C.  1701  through  1715z- 
18);  sec.  7(d).  Department  of  Housing  and 
Urban  Development  Act  (42  U.S.C.  3535(d)). 
Subpart  G  is  issued  under  sec.  214.  Housing 
and  Community  Development  Act  of  1980.  as 
amended  by  sec.  329.  Housing  and 
Community  Development  Amendments  of 
1981  (42  U.S.C.  1436a). 

2.  Section  200.926d  would  be  amended 
by  revising  paragraph  (f)(l)(i')  to  read  as 
follows: 

§  200.926d    Construction  requirements. 

«  ■  *  ■  ■ 

(0(1)  *  *  * 

(ii)  The  chemical  and  bacteriological 
standards  of  the  local  health  authority 
shall  apply.  In  the  absence  of  such 
standards,  those  of  the  appropriate  State 
agency  shall  apply.  A  water  analysis 
may  be  required  by  either  the  health 
authority  or  the  HUD  Field  Office. 

Dated:  May  26, 1987. 

Thomas  T.  Demery, 

Assistant  Secretary  for  Housing.  Federal 

Housing  Commissioner. 

[FR  Doc.  87-12967  Filed  6-5-87;  8:45  am] 

BILLINO  CODC  4210-27-M 


UM  I 


21398 


Federal  Rejjisler  /  Vol.  52,   N'n    liY)    '   Nt(uu!.i\,   Iiinc  R.  1907   /  Piopost-d  Rules 


Federal  Register  /  Vol.  52.  No.  109  /  Monday.  )une  8.  1987  /  Proposed  Rules 


21599 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Parts  701,  842.  and  843 

Petition  To  Initiate  Rulemaking; 
Surface  Coal  Mining  and  Reclamation 
Operations;  Permanent  Regulatory 
Program;  Federal  Inspection  and 
Enforcement  Authority 

agency:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSMRE), 

Interior. 

ACTION:  Notice  of  decision  on  petition 

for  rulemaking. 

summary:  The  Office  of  Surface  Mining 
Keclamation  and  Enforcement  (OSMRE) 
is  making  available  to  the  public  its  final 
decision  on  a  petition  for  rulemaking 
from  the  Mining  and  Reclamation 
Council  of  America  (now  part  of  the 
National  Coal  Association)  and  the 
Regulatory  Assistance  Program.  The 
petitioners  requested  that  OSMRE 
repeal  existing  regulations  authorizing 
Federal  notices  of  violation  in  States 
with  approved  regulatory  programs  and 
establish  a  uniform  standard  of  review 
for  evaluating  Slate  responses  to  ten- 
day  notices.  On  May  29, 1987,  the 
Director  made  a  decision  to  grant  that 
part  of  the  petition  which  requests  a 
uniform  standard  of  review  of  State 
responses  to  ten-day  notices  and  deny 
that  part  of  the  petition  concerning 
repeal  of  OSMRE's  authority  to  issue 
notices  of  violation  in  oversight. 
address:  Copies  of  the  petition  and 
other  relevant  materials  comprising  the 
administrative  record  of  this  petition  are 
available  for  public  review  and  copying 
at  OSMRE,  Administrative  Record, 
Room  5315. 1100  "L"  Street  NW., 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  George  Stone,  Chief,  Branch  of 
Inspection  and  Enforcement.  Office  of 
Surface  Mining  Reclamation  and 
Enforcement,  1951  Constitution  Avenue 
NW..  Washington,  DC  20240;  Telephone: 
(202)  343^295. 
SUPPLEMENTARY  INFORMATION: 

i.  Petition  for  Rulemaking  Process 

Pursuant  to  section  201(g)  of  the 
Surface  Mining  Control  and  Reclamation 
Act  of  1977  (SMCRA).  any  person  may 
petition  the  Director  of  OSMRE  for  a 
change  in  OSMRE's  regulations.  Under 
the  applicable  regulations  for 
rulemaking  petitions,  30  CFR  700.12,  if 
the  Director  determines  that  the  petition 
has  a  reasonable  basis,  the  Director 
shall  publish  a  notice  in  the  Federal 
Register  seeking  comments  on  the 


petition,  and  may  hold  a  public  hearing, 
conduct  an  investigation,  or  take  other 
action  to  determine  whether  the  petition 
should  be  granted.  If  the  petition  is 
granted,  the  Director  initiates  a 
rulemaking  proceeding.  If  the  petition  is 
denied,  the  Director  notifies  the 
petitioner  in  writing  setting  forth  the 
reasons  for  denial.  Under  30  CFR 
700.12(d).  the  Director's  decision 
constitutes  the  Rnal  decision  of  the 
Department  of  the  Interior. 

II.  Petition  Submitted  by  the  Mining  and 
Reclamation  Council  of  America  and  the 
Regulatory  Assistance  Program  on  May 
30.  1986 

OSMRE  received  a  letter  dated  May 
30. 1986  transmitting  a  petition  for 
rulemaking  on  behalf  of  the  Mining  and 
Reclamation  Council  of  America  (now 
part  of  the  National  Coal  Association) 
and  the  Regulatory  Assistance  Program 
to  amend  OSMRE's  existing  regulations 
under  30  CFR  Parts  701.  842,  and  843 
concerning  Federal  inspections  and 
enforcement  when  a  State  regulatory 
program  is  in  effect  and  to  establish  a 
uniform  standard  of  review  for 
evaluating  State  responses  to  ten-day 
notices. 

The  petitioners  are  the  Mining  and 
Reclamation  Council  of  America,  a 
national  trade  association,  and  the 
Regulatory  Assistance  Program, 
comprised  of  the  Alabama  Coal 
Association.  Coal  Operators  and 
Associates.  Facts  About  Coal  in 
Tennessee.  Illinois  Coal  Association. 
Indiana  Coal  Council.  Kentucky  Coal 
Association,  the  Ohio  Coal  and  Energy 
Association.  Ohio  Mining  and 
Reclamation  Association,  Pennsylvania 
Coal  Mining  Association  and  West 
Virginia  Mining  and  Reclamation 
Association. 

On  July  30, 1986.  OSMRE  published  a 
notice  in  the  Federal  Register  (51  FR 
27197)  requesting  comments  on  the 
petition  and  announcing  its  intent  to 
hold  a  conference  during  the  comment 
period  for  the  purpose  of  exchanging 
views  on  two  topics:  (1)  OSMRE's  use  of 
ten-day  notices  and  Federal  notices  of 
violation,  and  (2)  criteria  and 
procedures  for  substituting  Federal 
enforcement  and  withdrawing  approval 
of  a  State  regulatory  program  under 
SMCRA.  The  conference  was  held  on 
August  13  and  14. 1986.  and  the 
comment  period  closed  on  September 
29. 1986.  OSMRE  received  35  comments 
during  the  public  comment  period. 

For  the  reasons  discussed  in  the 
appendix  to  this  notice,  the  Director  is 
granting  the  petition  in  part,  with 
respect  to  establishing  a  ten-day  notice 
review  standard.  OSMRE  will  initiate 
rulemaking  on  this  subject.  The  Director 


is  denying  that  part  of  the  petition 
seeking  repeal  of  OSMRE's  authority  to 
issue  Federal  notices  of  violation  in 
States  with  approved  regulatory 
programs.  Therefore,  no  rulemaking  will 
occur  on  this  issue. 

The  Director's  letter  to  the  petitioners 
on  this  rulemaking  petition  appears  as 
an  appendix  to  this  notice.  This  letter 
reports  the  Director's  decision  to  the 
petitioners.  It  also  contains  a  summary 
description  of  the  issues  raised  by  the 
petitioners,  a  discussion  of  the 
applicable  statutory  provisions  and 
regulatory  background,  an  analysis  of 
and  response  to  the  petitioners'  reasons 
why  the  petition  should  be  granted,  and 
a  summary  of  the  comments  on  the 
petition. 

Dated:  May  29.  1967. 
Brent  Wahlquist, 

Assistant  Director,  Program  Policy  Office  of 
Surface  Mining  Reclamation  and 
Enforcement 
Mr.  Daniel  R.  Cerkin. 
Senior  Vice  President,  National  Coal 
Association.  1130 17th  Street,  NW.. 
Washington.  DC  20036 

Dear  Mr.  Cerkin:  This  letter  is  in  response 
to  the  May  30. 1988  petition  for  rulemaking 
submitted  to  the  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSMRE)  on 
behalf  of  the  Mining  and  Reclamation 
Council  of  America  (now  part  of  the  National 
Coal  Association)  and  the  Regulatory 
Assistance  P>rogram  (petilioners).  The 
petition  requests  that  OSMRE  repeal  all 
existing  regulations  which  authorize  the 
issuance  of  Federal  notices  of  violation  in 
States  with  approved  regulatory  programs 
and  establish  a  uniform  standard  of  review 
for  OSMRE's  evaluation  of  State  responses  to 
ten-day  notices. 

On  July  30.  1980,  OSMRE  published  a 
notice  in  the  Federal  Register  (51  FR  27197) 
requesting  public  comments  on  the  petition. 
OSMRE  also  sponsored  a  conference  in 
Washington.  DC.  on  August  14,  1986.  to  have 
an  exchange  of  views  on  OSMRE's  use  of  ten- 
day  notices  and  Federal  notices  of  violation 
in  States  with  approved  regulatory  programs. 
The  proceedings  and  relevant  supporting 
documents  from  the  conference  were  entered 
into  the  Administration  Record  for  the 
petition. 

After  careful  consideration  of  the  positions 
and  arguments  presented  in  both  the  petition 
and  public  comments.  1  have  decided  to  grant 
the  petitioners'  request  to  propose 
establishing  a  uniform  standard  of  review  for 
OSMRE's  evaluation  of  Slate  responses  to 
ten-day  notices.  OSMRE  will  initiate  a 
rulemaking  proceeding  on  this  subject.  I  am 
denying  the  petitioners'  request  with  respect 
to  the  repeal  of  existing  regulations  which 
authorize  the  issuance  of  Federal  notices  of 
violation  in  States  with  approved  regulatory 
programs.  Therefore,  no  rulemaking 
proceeding  will  t>e  initiated  on  this  subject. 
The  reasons  for  my  decision  are  discussed  in 
the  enclosed  analysis.  As  provided  in  30  CFR 


700.12(d),  my  decision  constitutes  the  Tinal 
decision  for  the  Department  of  the  Interior. 

Sincerely, 
Jed  D.  Christensen, 
Director. 

Mining  and  Reclamation  Council  of 
America  Regulatory  Assistance  Program 

Petition  for  Rulemaking  Decision 
Analysis 

I.  Background 

On  May  30. 1986.  the  Mining  and 
Reclamation  Council  of  America  (now 
part  of  the  National  Coal  Association) 
and  the  Regulatory  Assistance  Program 
petitioned  the  Director  of  the  Office  of 
Surface  Mining  Reclamation  and 
Enforcement  (OSMRE)  to:  (1)  Repeal  the 
existing  regulations  which  authorize 
Federal  notices  of  violation  (NOV's)  in 
States  with  approved  regulatory 
programs;  and  (2)  amend  the  Federal 
regulations  to  establish  a  uniform 
standard  of  review  for  OSMRE's 
evaluation  of  Stale  responses  to  ten-day 
notices  (TDN's). 

Section  201(g)  of  the  Surface  Mining 
Control  and  Reclamation  Act  (the  Act) 
and  30  CFR  700.12  provide  that  any 
person  may  petition  the  Director  to 
initiate  a  proceeding  for  the  issuance, 
amendment,  or  repeal  of  a  rule 
promulgated  under  the  Act.  The  Federal 
regulations  at  30  CP'R  700.12  require  the 
petition  to  set  forth  the  facts,  technical 
justification  and  law  which  require  the 
issuance,  amendment  or  repeal  of  a 
regulation.  30  CFR  700.12(b).  Based  on 
this  information,  the  Director  shall 
determine  if  the  petition  provides  a 
reasonable  basis  for  the  proposed 
action.  The  Federal  regulations  further 
provide  that  facts,  technical  justification 
or  law  previously  considered  in  a 
petition  or  rulemaking  on  the  same  issue 
shall  not  provide  a  reasonable  basis.  30 
CFR  700.12(c).  If  a  reasonable  basis 
exists,  a  Federal  Register  notice  must  be 
published  seeking  comments  from  the 
public  on  the  proposed  change.  The 
Director  may  hold  a  public  hearing  or 
conduct  other  investigations  or 
proceedings  in  order  to  determine 
whether  the  petition  should  be  granted. 
If  the  petition  is  granted,  the  Director  is 
required  to  commence  a  rulemaking 
proceeding.  30  CFR  700.12(d)(1).  If  the 
petition  is  denied,  the  Director  is 
required  to  notify  the  petitioner  in 
writing  of  the  reasons  for  denial.  30  CFR 
700.12(d)(2). 

On  July  30, 1986.  OSMRE  published  a 
notice  in  the  Federal  Register  requesting 
comments  on  the  petition  because  of  the 
public  interest  in  the  petition.  In  the 
notice,  OSMRE  announced  its  intent  to 
hold  a  conference  during  the  comment 


period  for  the  purpose  of  exchanging 
views  on:  (1)  The  effectiveness  of  the 
agency's  use  of  TDN's  and  Federal 
NOV's.  and  (2)  the  criteria  for 
substituting  Federal  enforcement  for,  or 
withdrawing  approval  of,  State 
regulatory  programs.  The  notice  stated 
that  the  conference  proceedings  and 
supporting  documents  would  be  entered 
into  the  Administrative  Record  on  the 
petition  (51  FR  27197). 

The  conference  was  held  in 
Washington.  DC  on  August  13  and  14. 
1986,  and  the  comment  period  closed  on 
September  29, 1986.  OSMRE  received  35 
public  comments  on  the  petition  from 
coal  companies  and  coal  mining 
associations.  State  government 
agencies,  environmental  groups,  and 
others.  These  public  comments  have 
been  made  a  part  of  the  Administrative 
Record. 

After  thorough  analysis  of  the 
arguments  and  positions  presented  by 
the  petitioners  and  public  commenters. 
and  after  reviewing  OSMRE's  use  of 
TDN's  and  NOV's  in  primacy  Stales,  the 
Director  has  decided  to  grant  the 
petition  in  part  and  deny  it  in  part  for 
the  reasons  discussed  below. 

II.  Substance  of  the  Petition 

rhe  petitioners'  proposals  will  be 
discussed  separately.  First,  they 
requested  the  repeal  of  regulations 
authorizing  Federal  NOV's  in  States 
with  approved  regulatory  programs 
(primacy  States).  Second,  they  requested 
the  adoption  of  a  uniform  standard  of 
review  for  OSMRE's  evaluation  of  State 
responses  to  TDN's.  With  regard  to  the 
regulations  authorizing  Federal  NOV's 
in  primacy  States,  the  petitioners  assert 
that  OSMRE  lacks  statutory  authority  to 
issue  such  NOV's.  and  that  issuance  of 
Federal  NOV's  undermines  primacy, 
unfairly  places  operators  between  two 
disputing  regulatory  authorities,  fails  to 
resolve  underlying  programmatic 
problems,  and  renders  superfluous  the 
other  tools  provided  by  the  Act  to 
resolve  problems.  With  respect  to  the 
petitioners'  second  request,  they  asert 
that  lack  of  a  TDN  review  standard  has 
led  to  disparte  treatment  of  coal 
operators  and  States,  substitution  of 
OSMRE's  judgment  for  that  of  the  State, 
and  a  lack  of  deference  to  Ihe  State's 
discretion  in  the  interpretation  and 
enforcement  of  its  regulatory  program. 

III.  Applicable  Statutory  Provisions 

OSMRE's  statutory  obligations  with 
respect  to  the  evaluation  and 
enforcement  of  approved  State 
regulatory  programs  are  set  forth  under 
a  number  of  sections  in  the  Act.  The  key 
provisions  are  set  forth  in  sections  201. 
504.  517  and  521.  Section  201(c) 


authorizes  the  Secretary,  acting  through 
OSMRE,  to  make  those  investigations 
and  inspections  necessary  to  ensure 
compliance  with  the  Act.  and  to 
promulgate  such  regulations  as  may  be 
necessary  to  carry  out  the  purposes  and 
provisons  of  the  Act.  Section  504(b) 
provides  that  if  a  State  is  not  enforcing 
any  part  of  its  State  program,  the 
Secretary  may  provide  for  Federal 
enforcement  of  that  part  of  the  State 
program,  under  the  provisions  of  section 
521. 

Section  517  specifies  that  the 
Secretary  shall  make  such  inspections  of 
any  coal  mining  operations  as  are 
necessary  to  evaluate  the  administration 
of  approved  State  programs.  Section 
521(a)(1)  provides  that  if  the  Secretary 
has  reason  to  believe  that  any  person  is 
in  violation  of  the  Act,  he  must  notify 
the  State  regulatory  authority.  Il  further 
provides  that  the  Secretary  shall  order 
an  immediate  Federal  inspection  if  the 
State  fails,  within  ten  days  after 
notification,  to  take  appropriate  action 
to  cause  the  violation  to  be  corrected  or 
to  show  good  cause  for  such  failure. 
Section  521(a)(2)  specifies  when  the 
Secretary  or  authorized  representative  is 
required  to  issue  an  order  ceasing 
surface  coal  mining  and  reclamation 
operations.  Section  521(a)(3)  specifies 
when  the  Secretary  or  authorized 
representative  is  required  to  issue  an 
NOV. 

Finally,  section  521(b)  provides  that 
the  Secretary  shall  enforce  all  or  any 
part  of  a  State  program  upon  a  finding 
that  the  Slate  has  failed  to  enforce 
effectively  and  has  not  demonstrated  its 
capability  and  intent  to  do  so. 

IV.  Regulatory  Background 

OSMRE's  first  rulemaking  on  its 
enforcement  aulhorily  in  oversight 
occurred  in  1978  with  the  publication  of 
the  proposed  permanent  program 
regulations.  43  FR  41662  (September  18. 
1978).  The  proposed  regulations 
provided  that  a  violation  observed 
during  a  Federal  oversight  inspection 
should  be  deferred  to  the  State  and  the 
operator  so  that  the  State  could  take 
appropriate  action  to  cause  correction  of 
the  violation.  The  preamble  to  the 
proposed  rule  explained  that  a  violation 
observed  in  a  primacy  Stale: 

Should  be  reported  in  writing  to  the  Stale 
regulatory  authority  and  the  person 
responsible  for  the  violation  but  that  no 
notice  of  violation  may  be  issued.  An 
alternative  approach  which  was  considered, 
was  to  provide  that  a  Federal  inspector  could 
simply  issue  a  notice  of  violation  to  the 
operator  under  these  circumstances. 
Comment  is  invited  as  to  whether  the 
proposal  langauge  is  a  correct  interpretation 
of  the  Art  and  the  legislative  history. 
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(Emphasis  added.)  43  FR  41795. 

In  1979.  OSMRE  promulgated  final 
regulations  at  30  CFR  843.12(a)(2)  which 
require  it  to  issue  an  NOV  in  a  primacy 
Slate  if  the  State  fails  within  ten  days 
after  notiHcation  to  take  appropriate 
action  or  show  good  cause  for  such 
failure.  The  preamble  to  the  final 
regulation  stated  that: 

A  major  Issue  was  raised  with  respect  to 
the  authority  of  the  Offxe  to  issue  notices  of 
violation  during  the  permanent  program.  The 
proposed  regulation  S  843.12(d))  provided  for 
mere  reporting  of  a  violation  to  the  State  and 
the  operator,  rather  than  the  issuance  of  a 
notice  of  violation,  when  a  violation  is  found 
by  OSM  in  a  State  with  an  approved  State 
program.  The  preamble  to  the  proposed 
regulations  staled,  however,  that  OSM  was 
considering  the  alternative  approach  of 
issuing  regular  notices  of  violation  and 
invited  comments  on  how  to  correctly 
interpret  the  Act  and  the  legislative  historj'. 

44  FR  15302.  March  13. 1979. 

OSMRE  received  numerous  comments 
on  the  issue,  including  extensive 
comments  on  the  legislative  history. 
OSMRE  concluded  that  although  the 
legislative  history  "does  give  conflicting 
statements  on  this  issue  *  *  *  the  Office 
reads  the  legislative  history,  when 
considered  in  conjunction  with  the  Act. 
as  allowing  OSM  to  issue  notices  of 
violation,  at  least  in  some 
circumstances,  during  a  State  program." 

Id 

OSMRE  considered  the  argument  that 
because  section  521(a)(3)  does  not 
specifically  include  Federal  oversight 
inspections  among  those  requiring  the 
issuance  of  NOV's.  the  "point  of  the 
Federal  inspection  in  such  a  situation  is 
to  gather  information  for  a  section  521(b) 
proceeding  (OSM  taking  over  all  or  a 
portion  of  a  State  program)."  OSMRE 
rejected  this  argument,  however, 
because: 

*  '  *  as  a  practical  matter,  it  would  leave  a 
liirge  gup  in  the  enforcement  scheme  of  the 
Act.  The  Office's  ability  to  take  over  a  part  of 
a  Slate  program  as  a  result  of  the  State's 
refusal  or  inability  to  take  action  in  isolated 
cases  may  be  limited  and  may  require  a  great 
deal  of  time.  If  this  is  true,  then  during  the 
interim  violations  which  are  not  imminent 
hazards  could  go  tolaKy  unpunished  and 
unabated.  It  should  be  pointed  out  that  some 
of  these  notice-of-violation  situations  could 
be  potentially  serious  or  widespread,  even 
though  a  hazard  to  life  or  significant 
environmental  harm  was  not  "imminent"  at 
the  time  of  the  Federal  inspection.  There  is  no 
reason  to  believe  that  Congress  intended  that 
such  a  gap  exist  in  the  permanent  program  or 
that  Congress  intended  OSM  to  sit  idly  by 
while  these  violations  ripen  into  imminent 
hazards  so  that  OSM  can  act  under  the 
provisions  of  section  S21(ci)(2)  of  the  Act. 

Id 

OSMRE  concluded  that: 


As  a  legal  matter,  issuance  of  notices  of 
violation  fills  a  void  or  gap  in  the  Federal 
enforcement  scheme— a  gap  between  the 
uncorrected  violation  and  the  prerequisite 
showing  for  Section  521(b)  proceedings  to 
take  over  enforcement  of  a  State  program. 

Id 

In  1981,  OSMRE  proposed 
amendments  to  the  enforcement 
regulations  as  part  of  its  extensive 
program  of  regulatory  reform.  OSMRE 
proposed  to  remove  Federal  NOV 
authority  in  oversight  and  stated: 

This  proposed  change  is  intended  to  raise 
the  question  whether  '  *  *  OSM's  recourse 
may  be  with  the  State  rather  than  the 
permittee  *  *  *.  OSM  may  lack  authority  to 
issue  citations  directly  to  permittees  except 
in  those  limited  circumstances  *  *  *  (which) 
justify  issuance  of  a  cessation  order  under 
section  521(a)(2)  of  the  Act. 
48  FR  58467.  December  1. 1981. 

OSMRE  noted  that,  alternatively,  it 
was  considering  retaining  NOV 
authority  and  again  solicited  public 
comment  on  both  the  advisability  of  and 
authority  for  either  removing  or 
retaining  the  requirement.  Id.  at  58468. 

In  1982.  OSMRE  entered  into  a 
settlement  agreement  which  obligated  it 
to  prepare  a  supplemental 
environmental  impact  statement  (EiS) 
on  a  number  of  proposed  regulations, 
including  the  authority  to  issue  NOV's  in 
oversight  of  approved  State  programs. 
National  Wildlife  Federation  v.  Watt. 
Civ.  No.  82-0320.  April  16. 1982  (D.D.C.). 
OSMRE  again  solicited  public  comment 
on  NOV  authority  by  a  notice  published 
in  the  Federal  Register  on  May  13, 1982. 
47  FR  20631.  On  August  16, 1982, 
OSMRE  promulgated  final  inspection 
and  enforcement  rules,  but  noted  that  it 
was  deferring  action  on  the  issue  of 
NOV  authority  in  oversight  pending 
preparation  of  the  supplemental  EIS.  47 
FR  35630. 

On  March  3. 1983.  OSMRE  announced 
in  a  Statement  of  Policy  that  "(u)pon 
examination  of  the  issue,  the 
Department  has  concluded  that  the 
regulation  contained  at  30  CFR 
843.12(a)(2)  was  properly  and  lawfully 
promulgated;  therefore  there  is  no  need 
to  reconsider  the  issue."  48  FR  9199. 

V.  Petitioners'  Statement  of  Facts  and 
Law  in  Support  of  the  Petition  Regarding 
Regulations  Authorizing  Federal  Notices 
of  Violation  (NOV's)  in  Primacy  States 

The  petitioners  assert  that  OSMRE 
should  repeal  the  regulations  authorizing 
Federal  NOV's  in  primacy  States 
because  (1)  the  Act  does  not  authorize 
the  issuance  of  Federal  NOV's  in 
primacy  States,  except  under  section 
521(b).  and  (2)  sound  policy  reasons 
dictate  the  use  of  other  tools  to  ensure 
compliance.  The  petitioners  state  that 


the  administrative  history  of  the  issue 
indicates  doubt  in  OSMRE's  mind  as  to 
is  statutory  authority  because  the  1978 
proposed  rules  did  not  include  the 
authority  for  issuing  Federal  NOV's  in 
primacy  States,  and  because  OSMRE 
revisited  the  issue  in  1981.  The 
petitioners  also  analyze  the  Act  and  the 
legislative  history,  and  cite  case  law  to 
support  their  contention  that  OSMRE 
lacks  the  authority  to  issue  NOV's  in 
primacy  States. 

Furthermore,  the  petitioners  state  that 
use  of  Federal  NOV's  ignores  the  range 
of  policy  options  available  to  OSMRE  to 
compel  States  to  implement  and  enforce 
their  programs,  such  as  requiring  a  State 
to  amend  its  program  when  the  program 
is  found  to  be  deficient,  requiring  an 
operator  to  revise  a  permit  when  the 
permit  is  found  to  be  defective,  and 
initiating  the  process  leading  to  the 
Federal  enforcement  of  all  or  part  of  a 
State  program  as  provided  in  section 
521(b).  These  oversight  tools,  argue  the 
petitioners,  would  address  the  typical 
situations  in  which  OSMRE  now  issues 
Federal  NOV's.  These  situations  include 
disagreement  with  the  State's 
interpretation  of  its  program  or  the 
manner  in  which  the  State  compels 
abatement,  alleged  discrepancies  in 
State-issued  permits,  deficiencies  in  the 
approved  program,  and  programmatic 
enforcement  issues.  Therefore,  the 
petitioners  assert  that  OSMRE  not  only 
does  not  have,  but  has  substituted  for 
more  appropriate  responses,  the 
authority  to  issue  Federal  NOV's. 

Petitioners  contend  that  the  existing 
regulations  should  be  repealed  because 
OSMRE's  use  of  Federal  NOV's  when 
legitimate  disputes  exist  between  a 
State  regulatory  authority  and  OSMRE. 
subjects  operators  to  Federal 
enforcement  when  they  have  relied  in 
good  faith  on  the  State's  interpretation. 
Moreover,  the  petitioners  contend  that 
OSMRE's  substitution  of  its  judgment 
for  the  Stale's  on  a  case-by-case  basis 
has  resulted  in  reluctance  on  the  part  of 
OSMRE  to  address  programmatic  or 
systematic  problems  in  approved  State 
programs. 

VI.  Response  to  Petitioners'  Assertions 
Regarding  Federal  NOV  Authority 

A.  Summary  of  Reasons  for  Denial 
Regarding  Federal  NOV  Authority 

1.  The  petition  presents  arguments  on 
law  previously  considered  in  rulemaking 
(1979. 1982. 1983)  and  therefore  fails  to 
provide  a  sufficient  basis  under  30  CFR 
700.12  for  reopening  the  issue  in  a 
proposed  rulemaking.  In  this  instance, 
administrative  finality  cleariy  outweighs 
the  benefits  of  proposing  repeal. 


2.  Some  commenters  have  supported 
the  petition  based  on  the  argument  that 
use  of  Federal  oversight  NOV's  should 
be  revisited  because  of  the  experience 
gained  in  oversight  or  that 
circumstances  have  changed  over  the 
years.  However,  neither  the  commenters 
nor  the  petitioners  have  provided  any 
new  information  such  as  statistics  or 
case  facts  sufficient  to  persuade  the 
Director  that  NOV's  issued  in  primacy 
States  are  symptomatic  of  generic 
program  deficiences. 

3.  OSMRE  (with  support  of  some 
States)  believes  that  NOV  authority  is 
beneficial  beause  it  acts  as  an  intangible 
deterrent  which  contributes  to  operator 
cooperation  with  State  regulatory 
authorities  and  enhanced  compliance 
with  State  program  requirements. 

4.  To  the  extent  that  the  problems 
associated  with  the  use  of  NOV's  as 
alleged  in  the  petition  could  occur,  these 
can  be  resolved  through  adopting  a  ten- 
day  notice  (TD.N)  review  standard, 
defining  good  cause,  and  issuing  other 
appropriate  guidance. 

5.  Federal  NOV  authority  is  needed 
for  OSMRE  to  comply  with  two  court 
orders.  In  accordance  with  the  terms  of 
the  January  31, 1985  Order  in  Save  Our 
Cumberland  Mountains.  Inc.  v.  Clark, 
No.  81-2134  (D.D.C.  1985),  OSMRE  is 
required  to  issue  Federal  NOV's  where 
any  State  does  not  suspend  or  revoke 
improvidently  issued  permits.  In 
addition,  under  the  terms  of  another 
case  of  the  same  name.  Save  Our 
Cumberland  Mountains.  Inc.  v.  Clark, 
No.  81-2238  (D.D.C.  1985).  OSMRE  is 
required  to  issue  Federal  NOV's  directly 
at  certain  sites  in  Virginia  and  in 
Kentucky,  where  the  State  fails  to  take 
appropriate  action  on  a  TDN. 

6.  OSMRE's  oversight  .NOV  statistics 
do  not  show  a  pervasive  use  of  Federal 
NOV's  in  primacy  States.  The  number 
has  decreased  each  year  since  1984  and 
is  expected  to  continue  to  decline, 
especially  if  proposed  ten-day  notice 
review  standards  are  implemented.  In 
fiscal  year  1986.  a  total  of  67  oversight 
NOV's  were  issued.  Of  these,  62  (93%) 
were  issed  in  four  States,  the  remaining 
5  issued  in  three  States  and  none  were 
issued  in  the  other  17  States. 

7.  It  is  unlikely  that  the  procedures 
established  in  30  CFR  Part  733  for 
substituting  Federal  enforcement  of 
State  programs  and  withdrawing 
approval  of  State  programs  can  be 
significantly  streamlined.  Tlierefore. 
such  a  process  represents  a  lengthy  and 
impractical  approach  to  resolving 
problems  on  site-by-site  basis.  Morever. 
such  a  practice  is  likely  to  result  in 
greater  confusion  and  Federal 
intervention  than  if  a  limited  number  of 
NOV's  were  judiciously  issued. 


B.  Analysis 

OSMRE's  legal  authority  to  issue 
Federal  NOV's  in  primacy  States  has 
been  considered  in  two  past 
rulemakings,  as  discussed  above  under 
"Regulatory  Background."  After  careful 
consideration  of  the  Act,  the  legislative 
history,  and  public  comments  during 
both  rulemakings.  OSMRE  determined 
that  it  has  the  authority  to  issue  Federal 
NOV's  in  primacy  States. 

Neither  rulemaking  was  challenged  in 
court  as  provided  for  in  Section  526  of 
the  Act.  The  petitioners  have  presented 
the  same  legal  arguments  that  were 
considered  previously  in  the  two  earlier 
rulemakings  on  this  issue. 

Legislative  History 

The  petitioners  attempt  to  refute 
OSMRE's  conclusion  in  1979  as  to  the 
conflicting  nature  of  the  legislative 
history.  However,  no  new  material  was 
provided.  Moreover,  petitioners' 
analysis  of  the  Act's  legislative  history 
is  incomplete.  In  fact,  the  legislative 
history  of  the  Act  contains  a  number  of 
passages  indicating  that  Congress 
foresaw  the  probability  that  the 
Secretary  would  need  to  take 
enforcement  action  on  a  mine-by-mine 
basis,  including  issuance  of  NOV's.  to 
ensure  compliance  with  the  standards  of 
the  Act  in  situations  not  meriting 
Federal  enforcement  of  all  or  part  of  a 
State's  program.  The  final  Senate  Report 
on  the  Act  introduces  its  discussion  of 
the  Federal  enforcement  provision  with 
the  following: 

The  Federal  enforcement  system  contained 
in  this  section,  while  predicated  upon  the 
States  taking  the  lead  with  respect  to 
program  enforcement,  at  the  same  time 
provides  sufficient  Federal  back-up  to 
reinforce  and  strengthen  State  regulation  as 
necessan,'.  Fedpral  standards  are  to  be 
enforced  by  the  Secretary  on  a  mine  by  mine 
basis  for  all  or  part  of  the  State  as  necessary 
without  a  finding  that  the  State  regulatory 
program  should  be  superseded  by  a  Federal 
permit  and  enforcement  program. 

S.  Rep.  95-128,  95th  Cong.  1st  Sess.  at 
88  (1977)  (emphasis  added).  That  Senate 
report  adopts,  verbatim,  a  statement 
contained  in  a  prior  House  of 
Representatives  Committee  report,  H.R. 
Rep.  94-896.  94th  Cong.  2d  Sess.  at  119 
(1976).  Similarly,  in  its  report  on  section 
404(b)  of  S.7  (identical  to  504(b),  30 
U.S.C.  1264(b),  in  the  final  version  of  the 
Act),  the  Senate  stated: 

The  committee  fully  intends  that  under 
subsection  404(b)  the  Secretary  will  use  the 
enforcement  authority  granted  him  under 
subsections  421(a)(1)  through  (4)  (these 
sections  are  identical  to  521(a)(1)  through  (4) 
|30  U.S.C.  1271(a)(1)  through  (4))  in  the  Tmal 
version  of  the  Act),  if  a  Stale  with  an 


approved  program  foils  to  enforce  against  at) 
operator  who  is  violating  the  Act. 

S.  Rep.  95-128.  95th  Cong.  1st  Sess.  at 
72  (1977)  (emphasis  added).  The 
reference  to  a  single  operator  supports 
OSMRE's  position  that  in  a  State  with 
an  approved  program,  enforcement  by 
OSMRE  may  be  on  a  mine-by-mine 
basis  rather  than  requiring  the  Secretary 
first  to  take  over  all  or  part  of  a  State's 
program. 

Case  Law 

The  case  law  cited  by  the  petitioners 
also  does  not  refute  OSMRE's  earlier 
conclusion  that  the  rules  establishing 
Federal  NOV  authority  find  support  in 
the  Act.  The  principal  case  relied  upon 
by  the  petitioners,  Clinchfield  Coal 
Company  v.  Model.  No.  85-01 13-A 
(W.D.Va.  1985),  was  reversed  by  the 
U.S.  Court  of  Appeals  for  the  Fourth 
Circuit  since  the  filing  of  the  petition. 
See  Clinchfield  Coal  Company  v.  DOI, 
No.  85-2205  (4th  Cir.  1986).  The 
petitioners  also  rely  upon  a  1981 
decision  in  In  Re:  Permanent  Surface 
Mining  Regulation  Litigation.  653  F.2d 
514  (D.C.  Cir.  1981)  (en  banc),  cert, 
denied,  454  U.S.  822  (1981).  This  case 
was  decided  prior  to  OSMRE's  1982  and 
1983  reconsideration  of  Federal  NOV 
authority  and  should  not  be  viewed  now 
as  new  material  to  be  considered  by 
OSMRE.  Moreover,  that  decision  does 
not  address  the  issue  of  whether  rules 
establishing  Federal  NOV  authority  are 
lawful  and  a  proper  exercise  of  the 
Secretary's  rulemaking  authority.  In 
short,  the  cases  referred  by  the 
petitioners  have  been  reviewed  by 
OSMRE  and  do  not  provide  a  sufficient 
basis  for  the  Secretary  to  propose  repeal 
of  NOV  authority. 

Turning  to  the  petitioners'  other 
assertions,  OSMRE  does  not  agree,  nor 
have  the  petitioners  provided  persuasive 
evidence,  that  the  use  of  Federal  NOV's 
has  rendered  superfluous  other 
oversight  tools,  unnecessarily  placed 
coal  operators  in  the  middle  of  policy  or 
program  interpretational  disputes 
between  OSMRE  and  the  States,  or 
failed  to  resolve  underlying 
programmatic  problems.  Neither  the 
petitioners  nor  public  commenters  have 
provided  facts  or  quantitative  analysis 
sufficient  to  support  these  contentions. 

In  order  to  illustrate  the  use  of  Federal 
NOV's,  OSMRE  offers  the  following 
perspective  regarding  the  number  of 
oversight  NOV's  issued  during  fiscal 
years  (October  1-September  30)  1984. 
1985.  and  1986. 
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Fiscal  yeer 

1964 

1985 

1966 

2900 
117 

4% 

13 

2700 
82 

3% 

10 

2600 

NOV't  issued 

67 

Pwceni  o(  F«daral  Oversight  Inspac- 
bons  resunwg  in  NOVs 

25% 

Number  o(  SUles  where  NOV't  «Mre 

7 

These  figures  clearly  do  not  represent 
a  pervasive  use  of  Federal  NOVs  in 
primacy  States  nor  do  they  reflect  trends 
or  patterns  indicating  the  existence  of 
underlying  systemic  State  program 
deficiencies.  The  vast  majority,  nearly 
97%,  of  Federal  oversight  inspections  do 
not  result  in  the  issuance  of  Federal 
NOVs.  Moreover,  the  number  of 
oversight  NOVs  issued  has  declined 
during  the  last  three  years  by  40  percent. 
Most  of  the  oversight  NOVs  were 
issued  as  a  result  of  differences  between 
OSMRE  and  the  States  in  isolated  and 
site-specific  cases.  There  is  a  significant 
difference  between  the  existence  of 
isolated  violations  and  the  need  to 
require  a  State  program  amendment, 
substitute  Federal  enforcement,  or 
withdraw  State  program  approval  for 
programmatic,  widespread  or  systemic 
problems.  Federal  NOV  authority  is 
appropriate  in  such  instances. 

Also,  contrary  to  the  petitioners' 
assertions,  OSMRE  has  used  the  other 
tools  provided  under  the  Act  when  it 
has  been  appropriate  to  do  so.  OSMRE 
has  withdrawn  program  approval  in  one 
State  (49  FR  38874.  October  1. 1984). 
Substituted  Federal  enforcement  in 
another  (48  FR  14674.  April  12. 1984), 
and  initiated,  but  later  resolved,  the 
same  process  in  a  third  State  (51  FR 
4724,  February  7, 1986).  In  addition. 
OSMRE  has  required  amendments  to 
approved  programs  on  several  occasions 
based  on  its  oversight  evaluations.  Thus. 
OSMRE  has  not  used  NOVs  as  a 
substitute  for  these  other  tools  when  a 
program  amendment  is  required  or  when 
there  is  reason  to  believe  a  State  is  not 
effectively  administering,  implementing, 
or  enforcing  any  part  of  its  approved 
program. 

In  addition  to  the  topics  raised  in  the 
petition,  deterrence  is  an  aspect  of  the 
rules  which,  although  not  quantifiable,  is 
an  important  reason  for  retaining 
OSMRE's  NOV  authority  in  primacy 
States.  The  ability  of  OSMRE  to  take 
enforcement  action  where  States  fail  to 
act  appropriately  serves  to  assure 
overall  compliance  with  the  Act,  both  by 
the  States  and  operators.  The 
rulemaking  petition  has  not  dispelled  the 
validity  of  this  premise.  OSMRE  firmly 
believes  that  judicious  use  of  NOV 
authority  under  prescribed  criteria  for 
appropriate  action  by  States  will 


continue  to  enhance  compliance  in  a 
non-intrusive  manner. 

In  summary,  the  facts  and  law 
presented  by  the  petitioners  do  not 
provide  sufficient  reasons  for  OSMRE  to 
propose  repeal  of  the  regulations. 

VII.  Petitioners'  Statement  of  Facts  and 
Law  in  Support  of  the  Petition  Regarding 
Standard  of  Review  for  OSMRE's 
Evaluation  of  Slate  Responses  to  TDN's 

The  petitioners  have  requested  that 
OSMRE  establish  a  standard  of  review 
for  OSMRE's  evaluation  of  State 
responses  to  TDN's.  The  absence  of  a 
standard,  according  to  the  petitioners, 
has  led  to  disparate  treatment  of  coal 
operators  and  States,  substitution  of 
OSMRE's  subjective  judgment  for  the 
judgment  of  the  State  regulatory 
authority,  and  a  lack  of  deference  to  the 
State's  discretion  in  the  interpretation 
and  enforcement  of  its  regulatory 
program.  The  petitioners  assert  that  this 
practice  is  contrary  to  the  principle  of 
State  primacy  and  contravenes  both  the 
intent  and  purpose  of  the  statute. 

The  petitioners  requested  the  Director 
to  establish  a  specific  standard  for 
OSMRE's  evaluation  of  TDN's.  The 
standard  suggested  by  the  petitioners  is 
that  the  State  regulatory  authority  will 
not  be  deemed  to  have  failed  to  either 
take  appropriate  action  to  cause  the 
violation  to  be  corrected  or  to  have 
shown  good  cause  for  such  failure, 
unless  a  finding  is  made  that  the  State's 
response  or  action  was  arbitrary  and 
capricious  and  an  abuse  of  its  discretion 
under  the  applicable  State  program. 

VIII.  Analysis  and  Response  Rej^ardin^ 
TDN  Criteria  and  Standard  of  Review 

Section  521(a)  of  the  Act  requires  the 
Secretary  to  order  an  immediate  Federal 
inspection  if  "the  State  regulatory 
authority  fails  within  ten  days  after 
notification  to  take  appropriate  action  to 
cause  said  violation  to  be  corrected  or 
to  show  good  cause  for  such  failure  and 
transmit  notification  of  its  action  to  the 
Secretary."  This  statutory  requirement  is 
implemented  at  30  CFR  842.11(b)(1). 
Neither  the  Act  nor  the  Federal 
regulations  define  "appropriate  action" 
or  "good  cause."  OSMRE  declined  in 
1982  to  specify  what  "appropriate 
action"  means.  47  FR  35627,  August  16. 
1982. 

Since  that  time,  however,  it  has  been 
OSMRE's  experience  that  the 
maturation  of  the  State  programs  and 
the  development  of  the  oversight 
process  would  make  definitions  of  those 
terms  useful  in  evaluating  State 
responses  to  TDN's.  As  the  petitioners 
note,  the  very  language  of  section 
521(a)(1)  connotes  the  discretionary 
nature  of  the  State  action.  OSMRE 


believes  that  implementing  by  regulation 
a  standard  of  review  to  evaluate  a 
State's  response  is  a  worthy  concept 
which  would  reinforce  State  primacy. 
The  concept  is  also  appealing  from  a 
management  perspective  in  that  all 
OSMRE  field  offices  would  apply  the 
same  standards,  thus  providing 
consistency  and  even-handed  treatment 
of  all  operators  and  all  State  regulatory 
authorities. 

During  fiscal  years  1984,  1985,  and 
1986.  OSMRE  issued  approximately  740, 
640,  and  830  ten-day  notices, 
respectively,  for  alleged  violations  in 
States  with  approved  regulatory 
programs.  In  each  of  these  years, 
approximately  10  percent  of  the  TDN's 
resulted  in  the  issuance  of  Federal 
NOVs  because  OSMRE  determined  that 
the  States  had  failed  to  take  appropriate 
action  to  cause  violations  to  be 
corrected  or  failed  to  show  good  cause 
for  such  failure.  These  determinations, 
however,  rested  with  the  discretion  of 
each  of  thirteen  Field  Office  Directors 
without  the  benefit  of  formalized 
guidance.  OSMRE  believes  that  a 
uniform  standard  would  serve  to  ensure 
consistent  determinations  of  what 
constitutes  appropriate  action  or  a 
showing  of  good  cause  for  not  taking 
corrective  action. 

Therefore,  OSMRE  will  grant  this 
portion  of  the  petition  and  will  initiate  a 
rulemaking  proceeding  to  propose  a 
uniform  TDN  review  standard. 

IX.  Public  Comment 

OSMRE  received  35  comments  on  this 
petition  for  rulemaking.  Twenty-eight 
coal  companies  and  coal  associations 
sent  comments  which  strongly 
supported  the  petition  in  full  and 
essentially  reiterated  the  same 
arguments  the  petitioners  presented. 
The  coal  associations  emphasized  the 
need  to  reconsider  the  issue  of  NOV 
authority  because  circumstances  have 
changed  over  the  years  as  a  result  of  the 
experience  gained  by  both  the  States 
and  OSMRE  in  their  oversight 
relationship. 

Five  State  regulatory  authorities  sent 
comments  generally  supporting  the 
petition  and  providing  three  additional 
recommendations.  One  State 
recommended  that  OSMRE  retain  its 
NOV  oversight  authority  in  primacy 
Slates,  but  establish  a  TDN  review 
standard  which  ensures  consistency  in 
determining  whether  State  TDN 
responses  constitute  appropriate  action 
or  a  showing  of  good  cause  for  inaction. 
This  recommendation  parallels  the 
Director's  final  decision  on  the  petition. 
Another  Stale  recommended  that 
OSMRE  establish  a  separate  method  of 


conflict  resolution,  such  as  an 
independent  review  panel  within  each 
Field  Office  or  region  to  review  those 
TDN  issues  where  a  dispute  exists 
between  the  State  and  OSMRE.  OSMRE 
believes  that  an  independent  review 
panel  would  be  impractical  given  the 
TDN  procedural  timeframes  imposed 
under  section  521  of  the  Act,  and 
furthermore,  that  by  granting  the 
petitioners'  request  to  establish  a  TDN 
review  standard,  such  potential  conflicts 
between  the  States  and  OSMRE  will  be 
minimized.  Finally,  one  State 
recommended  that  the  Federal 
regulations  be  revised  to  require 
OSMRE  to  notify  the  State  when  a  TDN 
response  is  considered  inappropriate 
action  or  a  failure  to  show  good  cause 
before  a  Federal  NOV  is  issued.  Several 
OSMRE  Field  Offices  transmit  such 
notification  on  a  routine  basis.  However, 
OSMRE  will  consider  requiring  this  of 
all  its  Field  Offices  in  the  rulemaking 
process  for  establishing  a  TND  review 
standard  or  through  policy,  as 
appropriate. 

A  consortium  of  environmental  groups 
submitted  comments  which  strongly 
opposed  granting  the  petition.  It 
presented  legal  arguments  supporting 
the  retention  of  NOV  authority  based  on 
its  interpretation  of  the  Act,  the 
legislative  history,  and  case  law.  With 
respect  to  the  petitioners'  request  for  a 
TDN  review  standard,  it  asserted  that 
the  relief  sought  was  unnecessary 
because  the  petitioners  failed  to  provide 
sufficient  evidence  that  many  NOVs  are 
issued  because  of  disagreements 
between  the  Slate  and  OSMRE  over  the 
interpretation  of,  or  deficiencies  in. 
Stale  programs  or  Slate  issued  permits. 
OSMRE  believes  that  imposition  of  a 
TDN  review  standard  will  not  interfere 
with  its  enforcement  obligations  under 
the  Act  in  primacy  Stales  but,  rather, 
will  better  enable  it  to  fairly  assess 
State  TDN  responses  and  limit 
unnecessary  intervention  in  primacy 
States  as  Congress  intended. 

X.  Final  Decision 

Based  upon  the  foregoing  reasons, 
analysis,  and  comments,  I  am  denying 
the  petition  with  respect  to  repeal  of 
OSMRE  regulations  authorizing  issuance 
of  NOVs  in  oversight.  Petitioners  have 
not  persuaded  me  that  the  issues  that 
concern  them,  previously  considered  in 
two  rulemakings  on  the  same  subjecl. 
warrant  revision  of  the  regulations.  I 
have  decided  to  grant  that  portion  of  the 
petition  requesting  OSMRE  to  establish 
a  standard  of  review  to  evaluate  State 
responses  to  TDN's.  Therefore.  OSMRE 
will  initiate  rulemaking  to  propose  such 
a  standard. 


As  provided  in  30  CFR  700.2(d).  my 
decision  constitutes  the  final  decision 
for  the  Department  of  the  Interior. 

|FR  Doc.  87-12921  Filed  6-5-87;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  100 

(CGD1  87-09) 

Regatta;  Gateway  Power  Boat  Regatta, 
Long  Island  Sound  off  Greenwich,  CT 

agency:  Coast  Guard,  DOT. 

AcnON:  Notice  of  proposed  rulemaking. 

summary:  The  Coast  Guard  is 
considering  a  proposal  to  establish 
Special  Local  Regulations  for  the  annual 
Gateway  Power  Board  Regatta.  This 
event,  sponsored  by  the  Gateway  Power 
Boat  Association,  involves  high  speed 
power  boats  racing  within  a  rectangular 
race  area  on  Long  Island  Sound,  off 
Greenwich,  Connecticut.  This  year  the 
race  is  scheduled  for  Saturday,  August 
8. 1987.  This  regulation  is  needed  to 
provide  for  the  safey  of  parlicpanls  and 
spectators  on  navigable  waters  during 
this  event. 

DATES:  Comments  must  be  received  on 

or  before  July  8,  1987. 

ADDRESSES:  Comments  should  be 
mailed  to  Commander  (b),  Third  Coast 
Guard  District  Office,  Building  110, 
Governors  Island,  New  York,  NY  10004- 
5098.  The  comments  and  any  other 
materials  referenced  in  this  notice  will 
be  available  for  inspection  and  copying 
at  the  Boating  Safely  Division  Office, 
Building  110,  Governors  Island,  New 
York,  NY.  Normal  office  hours  are 
between  8:00  a.m.  and  4:30  p.m.,  Monday 
through  Friday,  except  holidays. 
Comments  may  also  be  hand-delivered 
to  this  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Lucas  A,  Dlhopolsky.  (212)  66&-7974. 
SUPPLEMENTARY  INFORMATION: 
Interested  persons  are  invited  to 
participate  in  this  rulemaking  by 
submitting  written  views,  date  or 
arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  notice 
(CGDl  87-09)  and  the  specific  section  of 
the  proposal  to  which  their  comments 
apply,  and  give  reasons  for  each 
comment. 

The  regulations  may  be  changed  in 
light  of  comments  received.  All  comment 
received  before  the  expiration  of  the 
comment  period  will  be  considered 


before  final  action  is  taken  on  the 
proposal.  No  public  hearing  is  planned, 
but  one  may  be  held  if  written  requests 
for  a  hearing  are  received  and  it  is 
determined  that  the  opportunity  to  make 
oral  presentations  will  aid  the 
rulemaking  process.  The  comment 
period  for  this  proposed  rulemaking  is 
less  than  the  normal  45  days  because  of 
the  time  constraints  involved.  Due  to  the 
shortened  comment  period,  verbal 
comments  submitted  by  telephone  are 
acceptable. 

Drafting  Information 

The  drafters  of  this  notice  are  Mr. 
Lucas  A.  Dlhopolsky,  project  officer. 
Third  Coast  Guard  District  Boating 
Safety  Division,  and  LCDR  R.F.  Duncan, 
project  attorney,  First  Coast  Guard 
District  Legal  Office. 

Discussion  of  Proposed  Regulations 

The  Gateway  Power  Boat  Regatta  is 
sponsored  by  the  Gateway  Power  Board 
Association  of  Greenwich,  Connecticut. 
This  power  boat  race  will  be  held  on 
Long  Island  Sound  in  an  area  south  of 
Greenwich,  Connecticut.  This  event  has 
been  held  for  the  past  ten  years  and.  is 
consequently  well  known  to  boaters  and 
residents  in  the  area.  This  is  the  third 
year  that  a  special  local  regulation  will 
be  issued  for  this  event.  Approximately 
50  to  60  power  boats  ranging  in  length 
from  20  to  50  feel  will  race  6  to  8  laps 
around  an  11  mile  rectangular  course  at 
speeds  between  75  and  110  miles  per 
hour  (mph).  This  National  Power  Boat 
Association  (NPBA)  sanctioned  race 
will  take  place  between  9:30  a.m.  and 
3:30  p.m.  on  Saturday,  August  8. 1987.  If 
postponed  due  to  weather,  the  race  will 
be  held  on  Sunday,  August  9, 1987 
during  ihe  same  times.  In  order  to 
minimize  possible  conflicts  with  other 
marine  activities  the  local  Coast  Guard 
Group  office  has  coordinated  this  event 
with  other  area  boating  clubs  and  with 
the  Greenwich  Police  Department.  Race 
headquarters  are  located  at  the 
Showboat  Inn  in  Greenwich  Harbor.  The 
race  participants  will  transmit  to  the 
race  course  area  under  Coast  Guard 
escort  at  approximately  10  mph.  The 
race  course  area  will  be  marked  by 
sponsor  provided  patrol  craft.  Spectator 
vessels  will  be  kept  outside  the 
regulated  area  and  a  buffer  zone  will  be 
maintained  by  the  sponsor's  20  to  25 
patrol  vessels.  Coast  Guard  and  local 
authority  patrol  vessels  will  also  be  on 
scene  to  help  provide  for  the  safety  of 
the  event.  The  Coast  Guard  recommends 
that  all  vessels  transiting  the  Sound  use 
extreme  caution  and  pass  to  the  west, 
east  or  south  of  the  regulated  area.  In 
order  to  provide  for  the  safety  of 
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spectators  and  participants  on  navigable 
waters,  the  Coast  Guard  will  restrict  the 
movement  of  vessels  in  the  regulated 
area  during  this  event. 

Economic  Assessment  and  Certincation 

These  proposed  regulations  are 
considered  to  be  non-major  under 
Fxecutive  Order  12291  on  Federal 
Regulation  and  nonsignificant  under' 
Department  of  Transportation  regulatory 
policies  and  procedures  (44  FR  11034; 
February  26, 1979).  The  economic  impact 
of  this  proposal  is  expected  to  be  so 
minimal  that  a  full  regulatory  evaluation 
is  unnecessary.  Early  coordination  with 
local  marine  interests  has  provided 
ample  time  for  mariners  to  adjust  plans 
and  schedules  so  other  activities  would 
not  be  adversely  affected  by  this  event. 
The  1986  race  drew  an  estimated  500 
spectator  craft  to  the  area.  A  similar 
number  expected  this  year  should  have 
a  favorable  impact  on  commercial 
facilities  providing  services  to  the 
spectators.  The  waters  around  the  race 
course  are  used  primarily  by 
recreational  boaters;  any  impact  on 
commercial  traffic  in  the  area  will  be 
negligible.  The  race  course  coordinates 
have  been  selected  so  that  marine  traffic 
would  have  access  to  Greenwich  Cove. 
Captains  Harbor  and  all  other  shore 
points  adjacent  to  the  race  course. 

Since  the  impact  of  this  proposal  is 
expected  to  be  minimal,  the  Coast 
Guard  certifies  that,  if  adopted,  it  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safety,  Navigation  (water). 

Proposed  Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  Part  100 
of  Title  33,  Code  of  Federal  Regulations 
as  follows: 

PART  100— [AMENDED] 

1.  The  authority  citation  for  Part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1233;  49  CFR  1.46  and  33 
CFR  100.35. 

2.  Part  100  is  amended  by  adding  a 
temporary  §  100.35-109  to  read  as 
follows: 

^  100  35-109     Gateway  Power  Boat 
Regatta.  Long  Island  Sound  otf  Greenwicti, 
Connecticut. 

(a)  Regulated  Area.  Long  Island 
Sound,  off  Greenwich,  Connecticut  in 
the  rectangular  area  described  by  the 
following  points: 


Longitude 

Longitude 

L.<ititude 

Longitude 

Latitude 

Longitude 

Latitude 

Longitude 


40  degrees 
73  degrees 
40  degrees 
73  degrees 
40  degrees 
73  degrees 
40  degrees 
73  degrees 


57  minutes 
38  minutes 

56  minutes 
38  minutes 

57  minutes 
33  minutes 
59  minutes 
35  minutes 


23  seconds 
42  seconds 
06  seconds 
28  seconds 
50  seconds 
01.5  second 
04  seconds 
11  seconds 


North 

West 

North 

West 

North 

s  West 

North 

West 


(b)  Effective  Period.  This  regulation 
will  be  effective  from  9:30  a.m.  to  3:30 
p.m.  on  Saturday,  August  8, 1987.  In  the 
event  of  postponement  due  to  weather 
this  regulation  will  be  in  effect  during 
the  same  times  on  Sunday,  August  9, 
1987. 

(c)  Special  Local  Regulations.  (1)  All 
persons  or  vessels  not  registered  with 
the  sponsor  as  participants  or  not  part  of 
the  regatta  patrol  are  considered 
spectators. 

(2)  The  regulated  area  will  be  closed 
to  all  spectator  and  general  vessel  traffic 
during  the  effective  period.  No  person  or 
vessel  shall  enter  or  remain  in  the 
regulated  area  when  it  is  closed  unless 
authorized  by  the  sponsor  or  the  Coast 
Guard  Patrol  Commander. 

(3)  Race  participants  shall  not  exceed 
10  mph  when  transiting  between  race 
headquarters  and  the  regulated  area. 

(4)  All  spectator  vessels  shall  remain 
at  least  50  yards  from  the  participants 
whey  they  are  transiting  to  or  from  the 
regulated  area  and  race  headquarters. 
The  location  designated  for  spectator 
vessels  during  the  power  boat  race  is  an 
area  north  of  a  line  parallel  to  and 
approximately  1000  yards  south  of  a  line 
connecting  buoys  N  "2"  (SW  of  Great 
Captain  Island)  and  Bell  "1"  (SE  of  "Hen 
and  Chickens").  This  area  will  be 
adjusted  at  the  discretion  of  the  Coast 
Guard  Patrol  Commander. 

(5)  All  persons  and  vessels  shall 
comply  with  the  instructions  of  U.S. 
Coast  Guard  patrol  personnel.  Upon 
hearing  five  or  more  blasts  from  a  U.S. 
Coast  Guard  vessel,  the  operator  of  a 
vessel  shall  stop  immediately  and 
proceed  as  directed.  U.S.  Coast  Guard 
patrol  personnel  include  commissioned, 
warrant  and  petty  officers  of  the  Coast 
Guard.  Members  of  the  Coast  Guard 
Auxiliary  may  be  present  to  inform 
vessel  operators  of  this  regulation  and 
other  applicable  laws. 

(6)  For  any  violation  of  this  regulation, 
the  following  maximum  penalties  are 
authorized  by  law: 

(i)  $500  for  any  person  in  charge  of  the 
navigation  of  a  vessel. 

(ii)  $500  for  any  owner  of  a  vessel 
actually  on  board. 

(iii)  $250  for  any  other  person. 

(iv)  Suspension  or  revocation  of  a 
license  for  a  licensed  officer. 


Dated:  May  27, 1987. 
R.L.  Johanson, 

R-^ar  Admiral  (Lower  Half).  U.S.  Coast  Guard 
Commander.  First  Coast  Guard  District. 
|FR  Doc.  87-12985  Filed  6-5-87;  8:45  am] 
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33  CFR  Part  100 
ICGD  09-87-111 

Special  Local  Regulations;  Stroh's 
MontreuK  Detroit  Jazz  Festival 
Fireworks,  Detroit  River 

agency:  Coast  Guard,  DOT. 

action:  Notice  of  proposed  rule  making. 

summary:  The  Coast  Guard  is 
considering  a  proposal  to  establish 
special  local  regulations  for  the  Stroh's 
Montreux  Detroit  Jazz  Festival 
Fireworks  Display.  This  event  will  be 
held  on  the  Detroit  River  on  03 
September  1987  from  9:45  P.M.  to  10:15 
P.M.  In  case  of  inclement  weather,  the 
event  will  be  held  on  04  September  1987. 
The  regulations  are  needed  to  provide 
for  the  safety  of  life  on  navigable  waters 
during  the  event. 

DATES:  Comments  must  be  received  on 
or  before  luly  15,  1987. 

ADDRESSES:  Comments  should  be 
mailed  to  Commander  (inc).  Ninth  Coast 
Guard  District,  1240  East  9th  Street, 
Cleveland,  OH  44199.  The  comments 
will  be  available  for  inspection  and 
copying  at  the  Ice  Navigation  Center, 
Room  2007 A,  1240  East  9th  Street. 
Cleveland,  OH.  Normal  office  hours  are 
between  7:30  a.m.  and  4:30  p.m.,  Monday 
through  Friday,  except  holidays. 
Comments  may  also  be  hand-delivered. 

FOR  FURTHER  INFORMATION  CONTACT: 

CUO  G«'rald  M   Trdckim,  Office  of 
Search  and  Rescue.  Ninth  Coast  Guard 
District,  1240  E  9th  St.,  Cleveland,  OH 
44199,  (216)  522-3982. 
SUP»»UEMENTARY  INFORMATION: 

Interested  persons  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  written  views,  data  or 
arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  notice  (CGD 
09-87-11)  and  the  specific  section  of  the 
proposal  to  which  their  comments  apply, 
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and  give  reasons  for  each  comment. 
Receipt  of  comments  will  be 
acknowledged  if  a  stamped,  self- 
addressed  postcard  or  envelope  is 
enclosed.  The  rules  may  be  changed  in 
light  of  comments  received.  All 
comments  received  before  the 
expiration  of  the  comment  period  will  be 
considered  before  final  action  is  taken 
on  this  proposal.  No  public  hearing  is 
planned,  but  one  may  be  held  if  written 
requests  for  a  hearing  are  received  and 
it  is  determined  that  the  opportunity  to 
make  oral  presentations  will  aid  the 
rulemaking  process. 

Drafting  Information 

The  drafters  of  this  regulation  are 
CWO  Gerald  M.  Trackim,  project 
officer.  Office  of  Search  and  Rescue  and 
LCDR  C.V.  Mosebach,  project  attorney, 
Ninth  Coast  Guard  District  Legal  Office. 

Discussion  of  Regulations 

The  Stroh's  Montreux  Detroit  jazz 
Festival  Fireworks  Display  will  be 
conducted  on  the  Detroit  River  on  03 
September  1987.  This  event  will  have 
falling  ash  and  debris  and  an  unusually 
large  concentration  of  spectator  boats 
which  could  pose  hazards  to  navigation 
in  the  area.  Vessels  desiring  to  transit 
the  regulated  area  may  do  so  only  with 
prior  approval  of  the  Patrol  Commander 
(U.S.  Coast  Guard  Group  Detroit,  MI). 

Economic  Assessment  and  Certification 

This  proposed  regulation  is 
considered  to  be  non-major  under 
Executive  Order  12291  on  Federal 
Regulation  and  nonsignificant  under 
Department  of  Transportation  regulatory 
policies  and  procedures  (44  FR  11034; 
February  26, 1979).  The  economic  impact 
of  this  proposal  is  expected  to  be  so 
minim;)!  that  a  full  regulatory  evaluation 
is  unnecessary.  This  event  will  draw  a 
large  number  of  spectator  craft  into  the 
area  for  the  duration  of  the  event.  This 
should  have  a  favorable  impact  on 
commercial  facilities  providing  ser\  ices 
to  the  spectators.  Any  impact  on 
commercial  traffic  in  the  area  will  be 
negligible. 

Since  the  impact  of  this  regulation  is 
expected  to  be  minimal,  the  Coast 
Guard  certifies  that  it  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safety.  Navigation  (water). 

Proposed  Regulations 

In  consideration  of  the  foregoing.  Part 
100  of  Title  33.  Code  of  Federal 
Regulations,  is  amended  as  follows: 


PART  100— (AMENDED! 

1.  The  authority  citation  for  Part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1233;  49  CFR  1.46  and 
33  CFR  100.35. 

2.  Part  100  is  amended  to  add  a 
temporary  §  100.35-0911  to  read  as 
follows: 

§  100.35-091 1     Stroh  s  Montreux  Detrort 
Jazz  Festival  fireworks  display.  Detroit 
River. 

(a)  Regulated  area.  (1)  The  following 
area  will  be  closed  to  vessel  navigation 
or  anchorage  for  vessels  of  65  feet  in 
length  or  greater  from  7:00  p.m.  (local 
time)  until  11:00  p.m.  on  03  September 
1987: 

The  U.S.  waters  of  the  Detroit  River 
between  the  Ambassador  Bridge  and  the 
downstream  end  of  Belle  Isle. 

(2)  The  following  portion  of  the 
Detroit  River  will  be  closed  to  all  vessel 
traffic,  from  8:00  p.m.  (local  time)  until 
11:00  p.m.  on  03  September  1987; 

The  area  bound  on  the  south  by  the 
International  Boundary,  on  the  west  by 
083  degrees  03  minutes  West,  on  east  by 
083  degrees  02  minutes  West,  and  the 
north  by  the  U.S.  shoreline. 

(b)  Special  local  regulations.  (1 ) 
Vessels  under  65  feet  shall  begin 
clearing  the  shipping  channels  at  11:00 
p.m.  local  or  when  the  fireworks  display 
ends,  whichever  comes  first. 

(2)  Fireworks  barges  will  be  moved  to 
positions  in  the  Detroit  River  after  6:30 
p.m.  on  03  September  1987.  and  will  be 
removed  immediately  after  the 
fireworks  display.  The  barges  will  be 
located  within  950  feet  of  the  U.S. 
riverbank  opposite  each  of  the  following 
landmarks:  COBO  Hall,  Veterans 
Memorial  Bldg.,  and  the  Ford 
Auditorium.  Vessel  masters  shall  pass 
with  caution.  Each  barge  will  be  marked 
in  accordance  with  rule  30  of  the  Inland 
Rules  of  the  road  for  a  vessel  at  anchor, 
and  a  fixed  white  light  on  each  comer  of 
the  barges  will  be  shown  at  night  and  an 
orange  buoy  with  horizontal  white 
band?  will  mark  each  special  mooring. 

(3)  if  the  weather  on  03  September 
1987  At  inclement,  the  fireworks  display 
and  the  river  closure  will  be  postponed 
until  7:00  p.m.  to  11:00  p.m.  on  04 
September  1987.  If  postponed,  notice 
will  be  given  on  03  September  1987  over 
the  U.S.  Coast  Guard  Radio  Net. 

(4)  Vessels  desiring  to  transit  the 
restricted  area  may  do  so  only  with 
prior  approval  of  the  Patrol  Commander 
and  when  so  directed  by  that  officer. 
The  Patrol  Commander  may  be 
contacted  on  Channel  16  (156.8  MHZ)  by 
the  call  sign  "Coast  Guard  Patrol 
Commander".  Vessels  will  be  operated 
at  a  "no  wake" speed  to  reduce  the 


wake  to  a  minimum  and  in  a  manner 
which  will  not  endanger  participants  in 
the  event  or  any  other  craft.  These  rules 
shall  not  apply  to  participants  in  the 
event  or  vessels  of  the  patrol,  in  the 
performance  of  their  assigned  duties. 

(5)  A  succession  of  sharp,  short 
signals  by  whistle  or  horn  from  vessels 
patrolling  the  areas  under  the  direction 
of  the  U.S.  Coast  Guard  Patrol 
Commander  shall  ser\e  as  a  signal  to 
stop.  Vessels  signaled  shall  stop  and 
shall  comply  with  the  orders  of  the 
Patrol  Vessel;  failure  to  do  so  may  result 
in  expulsion  from  the  area,  citation  for 
failure  to  comply,  or  both. 

(6)  This  section  is  effective  from  7.-00 
p.m.  on  September  03. 1987,  to  11:00  p.m. 
on  04  September,  1987. 

Dated:  May  28. 1987. 

A.M.  Danielsen, 

Radm.  U.S.  Coast  Guard  Commander,  Sinlh 
Coast  Guard  District. 

(FR  Doc.  87-12983  Filed  6-5-87;  8:45  am) 
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33  CFR  Part  117 

ICCGD09  87-071 

Drawbridge  Operation  Regulations; 
Detroit  River  (Trenton  Channel).  Ml 

agency;  Coast  Guard,  DOT. 
ACTION:  Proposed  rule. 

SUMMARY:  At  the  request  of  the  Wayne 
County  Engineer  and  Grosse  He  Toll 
Bridge  Company,  the  Coast  Guard  is 
considering  a  change  to  the  operating 
regulations  of  the  Wayne  County 
highway  bridge,  mile  5.6  and  Grosse  He 
Toll  bridge,  mile  8.8  across  the  Trenton 
Channel  on  the  Detroit  River  at  Grosse 
He,  Michigan,  by  permitting  the  number 
of  openings  for  pleasure  craft  to  be 
limited  during  certain  times.  This  change 
is  being  considered  because  random 
bridge  openings  for  the  passage  of 
pleasure  craft  cause  land  traffic  tie-ups. 
This  action  should  accommodate  the 
needs  of  vehicular  traffic  while  still 
providing  for  the  reasonable  needs  of 
navigation. 

DATE:  Comments  must  be  received  on  or 

before  July  23. 1987. 

ADDRESSES:  Comments  should  be 
mailed  to  Commander  (obr).  Ninth  Coast 
Guard  District,  1240  East  Ninth  Street, 
Cleveland,  Ohio  44199-2060.  The 
comments  and  other  materials 
referenced  in  this  notice  will  be 
available  for  inspection  and  copying  at 
1240  East  Ninth  Street,  Room  2083D, 
Cleveland,  Ohio.  Normal  office  hours 
are  between  the  hours  of  6:30  a.m.  and 
3:00  p.m..  Monday  through  Friday. 
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except  holidays.  Comments  may  also  be 
hand-delivered  to  this  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  VV.  Bioom,  Jr..  Chief.  Bridge 
Branch,  telephone  (216)  522-3993. 

SUPPLEMENTARY  INFORMATION: 

liilirestt'd  persons  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  written  views,  comments 
or  arguments.  Persons  submitting 
comments  should  include  their  name 
and  address,  identify  the  bridge,  and 
give  reasons  for  concurrence  with  or  any 
recommended  change  in  the  proposal. 
Persons  desiring  acknowledgment  that 
their  comments  have  been  received 
should  enclose  a  stamped,  self- 
addressed  postcard  or  envelope. 

The  Commander,  Ninth  Coast  Guard 
District,  will  evaluate  all 
communications  received  and  determine 
a  course  of  final  action  on  this  proposal. 
The  proposed  operating  regulations  may 
be  changed  in  light  of  comments 
received. 

Drafting  Information 

The  drafters  of  these  regulations  are 
Fred  H.  Mieser,  project  officer,  and 
LCDR  C.  V.  Mosebach,  project  attorney. 

Discussion  of  Pfoposed  Regulations 

Presently,  the  Grosse  He  Toll  bridge  is 
required  to  open  on  signal  for  the 
passage  of  vessels  at  all  times.  The 
Wayne  County  highway  bridge  is 
required  to  open  on  signal  for  the 
passage  of  vessels  from  March  16 
through  December  14;  from  December  15 
through  March  15.  the  draw  is  required 
to  open  on  signal  if  at  least  a  five  hour 
advance  notice  is  given. 

The  Proposed  operating  regulations 
would  allow  the  owners  of  the  Grosse 
He  Toll  bridge  to  operate  their  bridge  on 
a  regulated  schedule  for  pleasure  craft 
by  opening  the  draw  for  these  vessels 
only  from  three  minutes  before  to  three 
minutes  after  the  hour  and  half-hour 
between  the  hours  of  7  a.m.  and  11  p.m., 
seven  days  a  week  and  holidays;  from 
11  p.m.  to  7  a.m.  the  draw  would  open 
on  signal.  For  commercial  vessels,  the 
draw  would  open  on  signal  at  all  times. 

In  addition  to  the  existing  five  hour 
advance  notice  requirement  to  have  the 
Wayne  County  highway  bridge  opened 
for  the  passage  of  vessels  during  the 
winter  months,  December  15  through 
March  15.  the  bridge  would  be  regulated 
for  the  passage  of  pleasure  craft  from 
March  16  through  December  14  by 
allowing  the  bridge  owner  to  open  the 
draw  for  these  vessels  only  from  three 
minutes  before  to  three  minutes  after  the 
quarter  and  three-quarter  hour  from  7 
a.m.  to  11  p.m.,  seven  days  a  week  and 
holidays;  however,  there  would  be  no 


openings  required  for  pleasure  craft 
during  the  peak  traffic  times  of  7:45  a.m., 
8:45  a.m.  4:15  p.m.  and  5:15  p.m..  Monday 
through  Friday,  except  holidays.  For 
commercial  vessels  the  draw  would  be 
required  to  open  on  signal  at  all  times 
during  the  March  16  through  December 
14  regulated  periods  of  time. 

This  change  has  been  requested  by 
the  owners  of  both  highway  bridges 
because  random  bridge  openings  for  the 
passage  of  pleasure  craft  cause  land 
traffic  tie-ups.  Bridgetender  logs  for  both 
bridges  show  that  there  are  as  few  as 
six  minutes  between  bridge  openings  for 
the  passage  of  pleasure  craft  with  many 
openings  occurring  from  seven  to  ten 
minutes  apart.  Traffic  counts  for  the 
Wayne  County  highway  bridge  show 
there  are  more  than  200  vehicles  passing 
over  the  bridge  in  a  fifteen  minute 
period  and  more  than  300  vehicles 
passing  over  the  bridge  during  peak 
traffic  periods.  An  increase  in  water 
levels  on  the  Great  Lakes  is  also  causing 
the  bridges  to  open  for  some  pleasure 
craft  that  could  otherwise  pass  through 
the  draws  without  requiring  an  opening. 

Economic  Assessment  and  Certification 

These  proposed  regulations  are 
considered  to  be  non-major  under 
Executive  Order  12291  on  Federal 
Regulations  and  non-significant  under 
the  Department  of  Transportation 
regulatory  policies  and  procedures  (44 
VR  11034;  February  26. 1979). 

The  economic  impact  is  expected  to 
be  so  minimal  that  a  full  regulatory 
evaluation  is  unnecessary.  Commercial 
vessels  would  be  unaffected  except 
during  the  winter  months  when  the 
Wayne  County  bridge  would  be 
unattended  and  the  bridge  would  open 
upon  receipt  of  an  advance  notice.  The 
periods  of  time  when  the  bridges  open 
for  pleasure  craft  on  a  regulated 
schedule  should  relieve  the  problem  of 
land  traffic  tie-ups  due  to  random  bridge 
openings  for  these  vessels  while  still 
allowing  recreational  boaters  to 
navigate  the  river.  Also,  the  period  of 
time  the  Wayne  County  bridge  is 
unattended  is  an  existing  regulation  that 
will  not  add  any  new  requirements  for 
vessels  transiting  the  Trenton  Channel. 
Since  the  impact  of  this  proposal  is 
expected  to  be  so  minimal,  the  Coast 
Guard  certifies  that,  if  adopted,  it  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

Proposed  Regulations 

In  consideration  of  the  foregoing  it  is 
proposed  that  Part  117  of  Title  33  of  the 


Code  of  Federal  Regulations  be 
amended  as  follows: 

1.  The  authority  citation  for  Part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499:  and  49  CFR  1.46 
and33Crai.05-l(g). 

2.  It  is  proposed  that  Part  117  be 
amended  by  revising  S  117.631,  under 
the  listing  for  the  State  of  Michigan  to 
read  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

§  117.631     Detroit  River  (Trenton  Ctiannel). 

(a)  The  draw  of  the  Grosse  He  Toll 
bridge,  mile  8.8,  at  Grosse  He.  shall 
operate  as  follows: 

(1)  Between  the  hours  of  7  a.m.  and  11 
p.m.,  seven  days  a  week  and  holidays, 
the  draw  need  open  only  from  three 
minutes  before  to  three  minutes  after  the 
hour  and  half-hour  for  pleasure  craft;  for 
commercial  vessels,  during  this  period  of 
time,  the  draw  shall  open  on  signal  as 
soon  as  possible. 

(2)  Between  the  hours  of  11  p.m.  and  7 
a.m.,  the  draw  shall  open  on  signal  for 
pleasure  craft  and  commercial  vessels. 

(b)  The  draw  of  the  Wayne  County 
highway  bridge,  mile  5.6,  at  Grosse  He, 
shall  operate  as  follows: 

(1)  From  March  16  through  December 
14— 

(i)  Between  the  hours  of  7  a.m.  and  11 
p.m.,  seven  days  a  week  and  holidays, 
the  draw  need  open  only  from  three 
minutes  before  to  three  minutes  after  the 
quarter  and  three-quarter  hour  for 
pleasure  craft,  with  no  opening  required 
at  7:45  a.m..  8:45  a.m.,  4;15  p.m.  and  5:15 
p.m.,  Monday  through  Friday,  except 
holidays;  for  commercial  vessels,  during 
these  periods  of  time,  the  draw  shall 
open  on  signal  as  soon  as  possible. 

(ii)  Between  the  hours  of  11  p.m.  and  7 
a.m.,  the  draw  shall  open  on  signal  for 
pleasure  craft  and  commercial  vessels. 

(2)  From  December  15  through  March 
15,  no  bridgetenders  are  required  to  be 
on  duty  at  the  bridge  and  the  bridge 
shall  open  on  signal  if  at  least  a  five 
hour  advance  notice  is  given. 

(c)  At  all  times,  the  bridges  listed  in 
this  section  shall  open  as  soon  as 
possible  for  public  vessels  of  the  United 
States,  state  or  local  government  vessels 
used  for  public  safety  and  vessels  in 
distress. 

Dated:  May  27, 1987. 
A.M.  Danielsen, 

Rear  Admiral.  U.S.  Coast  Guard  Commander, 
Ninth  Coast  Guard  District. 
(PR  Doc.  87-12984  Filed  6-5-«7;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Service 

42  CFR  Part  34 

Medical  Examination  of  Aliens  (AIDS) 

AGENCY:  Centers  of  Disease  Control, 

Public  Health  Service,  HHS. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  Elsewhere  in  this  issue  of  the 
Federal  Register  we  are  amending  the 
regulations  concerning  the  medical 
examination  of  aliens.  We  are  doing  so 
by  adding  acquired  immunodeficiency 
s>'ndrome  (AIDS)  to  the  list  of 
"dangerous  contagious  diseases" 
currently  codified  at  42  CFT?  34.2(b). 

In  this  Notice  of  Propcsed  Rulemaking 
we  propose  to  amend  the  same 
regulations  further.  We  would  substitute 
human  immunodeficiency  virus  (HIV) 
infection  for  AIDS  on  the  same  list — 
because  any  person  infected  with  HIV. 
with  or  without  clinical  manifestations 
of  AIDS,  is  assumed  to  be  capable  of 
transmitting  the  virus.  We  would  also 
modify  the  scope  of  the  medical 
examination  to  include  a  serologic  test 
for  HIV  infection,  and  we  would  require 
that  this  test  be  performed  as  part  of  the 
medical  examination  conducted  in  the 
country  of  origin. 

DATES:  Written  comments  are  invited 
and  must  be  received  on  or  before 
August  7,  1987. 

ADDRESS:  Comments  should  be 
addressed  in  writing  to  the  Director, 
Division  of  Quarantine.  Center  for 
Prevention  Services,  Centers  for  Disease 
Control,  Atlanta.  Georgia  30333. 
Comments  received  will  be  available  for 
public  inspection  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday 
(except  holidays)  in  Room  201C,  1680 
Tullie  Circle,  Atlanta,  Georgia.  All 
relevant  comments  received  during  the 
comment  period  will  be  considered  in 
developing  the  final  rule. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Laurence  S.  Farer.  Director,  Division 
of  Quarantine,  Center  for  Prevention 
Services,  Centers  for  Disease  Control, 
Atlanta,  Georgia  30333,  telephone  (404) 
329-1286.  or  FTS  236-1286. 
SUPPLEMENTARY  INFORMATION:  Section 
212(a}  of  the  Immigration  and 
Nationality  Act  (U.S.C.  1182(a)),  lists  six 
medical  grounds  for  exclusion  of  aliens. 
The  first  five  grounds  pertain  to  certain 
mental  conditions,  narcotic  drug 
addiction,  and  chronic  alcoholism.  The 
sixth  ground  excludes  aliens  with  a 
"dangerous  contagious  disease."  A   ' 
seventh  ground  refers  to  exclusion 
based  on  the  inability  to  earn  a  living. 
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when  if  is  necessarj'  for  the  alien  to  earn 
a  living,  and  when  the  examining 
physician  has  certified  a  physical  defect, 
disease,  or  disability. 

The  scope  of  the  medical  examination 
required  of  aliens  seeking  admission 
into  the  United  States  and  the  definition 
of  "dangerous  contagious  disease"  are 
specified  in  "Medical  Examination  of 
Alien  Regulations"  contained  in  42  CFR 
Part  34.  A  medical  examination  is 
mandatory  for  applicants  for  permanent 
resident  status,  fiance(e)s  of  U.S. 
citizens  and  their  children,  and  refugees. 
For  aliens  seeking  temporary  admission 
(nonimmigrant  visas),  medical 
examination  may  be  required  at  the 
discretion  of  a  consular  officer  overseas 
or  an  immigration  inspector  at  a  U.S. 
port  of  entry  if  there  is  reason  to  suspect 
that  an  excludable  condition  exists.  The 
amended  regulations  (published 
elsewhere  in  this  issue  of  the  Federal 
Register  (list  eight  diseases  which 
qualify  as  "dangerous  contagious 
diseases"  under  section  212(a)(6)  of  the 
Immigration  and  Nationality  Act;  aliens 
with  these  diseases  are  excludable  from 
the  United  States.  The  eight  diseases 
are:  Acquired  immunodeficiency 
syndrome  (AIDS),  chancroid,  gonorrhea, 
granuloma  inguinale,  lymphogranuloma 
venereum,  infectious  syphilis,  infectious 
leprosy,  and  active  tuberculosis. 
Sections  004.9  and  795.8  of  the 
"International  Classification  of 
Diseases,"  9th  Revision,  Clinical 
Modification,  dated  October  1. 1986, 
now  classify  infection  due  to  HTLV-III/ 
LAB  (HIV)  as  a  disease  category'.  HIV 
infection  is  manifested  by  a  spectrum  of 
diseases,  including  AIDS.  All  persons 
with  AIDS  have  HIV  infecfion.  This 
NPRM  proposes  that  HIV  infection  be 
substituted  for  AIDS  on  the  list  of 
"dangerous  contagious  diseases," 
because  any  person  infected  with  HIV  is 
assumed  to  be  capable  of  transmitting 
the  virus.  HIV  infection,  the  cause  of 
AIDS,  is  spread  by  sexual  contact, 
needle-sharing,  transfusion  of  blood  or 
blood  products,  and  perinatally  from 
infected  mother  to  newborn.  It  is  not 
spread  by  casual  contact.  The  spread  of 
AIDS  by  certain  high  risk  sexual 
practices  is  not  unlike  several  other 
diseases  currently  on  the  list  of 
"dangerous  contagious  diseases"  in  the 
regulations  implementing  our 
responsibilities  under  the  Immigration 
and  Nationality  Act. 

It  should  be  stressed  that  the  proposal 
to  substitute  HIV  infection  for  AIDS  is 
being  made  specifically  in  the  context  of 
the  requirement  of  the  Immigration  and 
Nationality  Act.  This  substitution  is  not 
being  made  on  the  basis  of  any  new 
scientific  knowledge  about  the 
transmission  of  HIV  infection  or  the 


natural  history  of  AIDS,  nor  should  any 
such  interpretation  be  drawTi.  This 
substitution  does  not  alter  existing  HIV 
infection  or  AIDS  prevention  and 
control  activities  in  this  countn,'.,AU 
existing  Public  Health  Ser\ice 
recommendations  and  guidelines  on  the 
prevention  and  control  of  HIV  infection 
and  AIDS  remain  in  full  effect  as 
currently  written. 

It  is  also  proposed  that  the  scope  of 
the  medical  examination  of  aliens  wiH 
be  modified  to  require  a  serologic  test  to 
detect  HIV  infection.  Persons  infected 
with  HIV  develop  antibody  against  the 
virus,  and  presence  of  confirmed 
antibody  is  tantamount  to  a  diagnosis  of 
current  and  presi stent  infection  with 
HIV,  even  though  many  infected  people 
have  no  clinical  evidence  of  disease.  In 
situations  where  medical  examinations 
are  required,  a  negative  result  on  a 
sensitive  and  specific  test  for  HIV 
antibody  would  be  recognized  as  a 
condition  for  obtaining  a  permanent  or 
immigrant  visa  or  for  determining 
admissability  as  a  permanent  resident  of 
the  U.S.  (The  only  exception  would  be 
the  case  of  a  person  with  diagnosed 
AIDS  in  the  terminal  stage  who  may  no 
longer  be  seropositive.)  In  the  event  of  a 
positive  test  result,  a  further  supporting 
test  such  as  the  Western  blot  blood  test 
or  an  equally  reliable  test  shall  be 
required  to  assure  accurate  results.  This 
action  will  allow  medical  examiners  to 
certify  to  consular  and  immigration 
officers  the  results  of  serologic  tests  for 
HIV.  PHS  guidelines  to  medical 
examiners  will  include  information 
about  determining  the  acceptability  of 
tests  in  this  area  of  rapidly  advancing 
science.  These  guidelines  will  also  deal 
with  testing  for  other  types  of  HIV, 
including  HIV-2  (terminology  not  yet 
approved  by  the  International 
Committee  for  the  Taxonomy  of 
Viruses),  if  they  should  present  a 
significant  public  health  risk. 

A  positive  HIV  test,  when  supported 
by  the  Western  blot  antibody  test  or  an 
equally  reliable  test,  would  be  sufficient 
grounds  for  denying  admission.  This 
action  wiU  allow  the  Department  of 
State  to  deny  visas  and  the  Immigration 
and  Naturalization  Service  to  deny 
admission  to  aliens  who  are  subject  to 
medical  examination  and  who  are 
certified  as  having  a  positive  HIV 
antibody  test. 

The  provision  of  §  34.4(a)(3)(ii)  for 
permitting  medical  examination 
procedures  to  be  completed  at  U.S.  ports 
of  entry  will  be  modified  to  specifically 
exclude  serologic  testing  for  HIV 
infection  from  the  provisions  of  this 
subsection.  The  existing  §  34.4(a)(3)(ii) 
provides  for  a  chest  X-ray  for 
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tuberculosis  and/or  a  serologic  tt-st  for 
syphili.s  to  be  completed  at  the  time  of 
examination  at  the  U.S.  port  of  entry,  if 
X-ray  or  serologic  test  facilities  are  not 
available  at  the  time  of  examination  in 
the  community  where  the  examination  is 
made.  There  are  rare  instances  when  X- 
ray  facilities  or  laboratory  facilities  are 
not  available  overseas  to  screen  for 
active  tuberculosis  or  infectious  syphilis. 
Since  active  tuberculosis  is  waiverable 
and  treated  syphilis  is  not  excludable, 
the  completion  of  these  procedures  at  a 
U.S.  port  of  entry  has  not  presented  any 
hardship  for  aliens  found  to  have  these 
conditions.  However,  since  HIV 
infection  will  not  be  waiverable  for 
permanent  admission  to  the  United 
States,  and  because  HIV  infection  is  not 
treatable,  to  allow  screening  and 
exclusion  from  the  U.S.  after  arrival  at 
U.S.  port  of  entry  would  create  great 
hardship  on  those  aliens  found  to  be 
positive. 

This  proposed  rule  does  not  conflict 
with  the  report  of  a  World  Health 
Organization  consultation  on 
international  travel  and  human 
immunodeficiency  virus  held  in  Geneva 
March  2-3, 1987  (WHO  Weekly 
Epidemiologic  Record.  March  20, 1987). 
This  consultation  addressed  issues 
related  to  international  travel  and  not  to 
decisions  individual  countries  might 
make  with  respect  to  the  admission  of 
permanent  immigrants. 

The  Secretary  has  determined  that 
this  proposed  amendment  will  not 
significantly  impact  on  a  substantial 
number  of  small  entities  and  therefore 
does  not  require  preparation  of  a 
regulatory  flexibility  analysis  under  the 
Regulatory  Flexibility  Act,  Pub.  L.  96- 
354. 

The  Secretary  has  also  determined 
that  this  proposed  amendment  is  not  a 
"major  rule"  under  Executive  Order 
12291.  Thus,  a  regulatory  impact 
analysis  is  not  required  because  it  will 
not: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more: 

(2)  Impose  a  major  increase  in  costs  or 
prices  for  consumers;  individual 
industries;  Federal,  State,  or  local 
government  agencies;  or  geographic 
regions;  or 

(3)  Result  in  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  U.S.-based  enterprises 
to  compete  with  foreign-based 
enterprises  in  domestic  or  export 
markets. 

List  of  Subjects  in  42  CFR  Part  34 

Human  Immunodeficiency  Virus 
(HIV).  Immigration.  Medical 
examination  of  aliens. 


It  IS  therefore  proposed  to  amend  Title 
42  of  the  Code  of  Federal  Regulations  as 
set  forth  below. 

Dated;  May  12.  1987. 
Robert  E.  Windom, 
Assistant  Secretary  for  Health. 

Approved:  May  23,  1987. 
Otis  R.  Bowen, 
Secretary. 

PART  34— MEDICAL  EXAMINATION  OF 
ALIENS 

1.  The  authority  citation  for  42  CFR 
Part  34  continues  to  read  as  follows: 

Authority:  Sec.  215.  58  Stat.  690.  as 
amended,  sec.  234.  66  Slat.  198;  42  U.S.C.  216 
8  U.S.C.  1224;  sees.  322.  325.  58  Stat.  696,  as 
amended.  697  as  amended,  sees.  212,  326,  66 
Stat.  18Z  as  amended.  200:  42  U.S.C.  249,  252. 
8  use.  1182, 1226. 

2.  Section  34.2(b)  of  Part  34  is  revised 
to  read  as  follows: 

§  34.2    Definitions. 

•  •  •  •  • 

(b)  Dangerous  contagious  disease. 
Any  of  the  following  diseases: 

(1)  Chancroid. 

(2)  Gonorrhea. 

(3)  Granuloma  inguinale. 

(4)  Human  immunodeficiency  virus 
(HIV)  infection. 

(5)  Leprosy,  infectious. 

(6)  Lymphogranuloma  venereum. 

(7)  Syphilis,  infectious  stage. 

(8)  Tuberculosis,  active. 

•  •        •        •        • 

3.  Paragraphs  (a)(1)  introductory  text, 
and  (iii),  the  first  sentence  of  (2).  (3),  and 
(5)  of  S  34.4  are  revised  to  read  as 
follows: 

§  34.4    Scope  of  Examinations. 

(a)  •  •  • 

(1)  Persons  subject  to  requirement  for 
chest  X-ray  examinatin  and  serologic 
tests.  Except  as  provided  in  paragraph 
(a)(2)  of  this  section,  a  chest  X-ray 
examination  for  tuberculosis  and  a 
serologic  test  for  syphilis  and  a  serologic 
test  for  HIV  shall  be  required  as  part  of 
the  examination  of: 
***** 

(iii)  All  other  applicants  for  a 
nonimmigrant  visa  who  are  required  by 
a  consular  authority  to  have  a  medical 
examination  if  such  X-ray  examination 
and  serologic  tests  are  considered 
necessary  by  the  medical  examiner. 
***** 

(2)  Exceptions.  Neither  a  chest  X-ray 
examination  nor  serologic  tests  for 
syphilis  and  HIV  shall  be  required  if  the 
alien  is  under  the  age  of  15:  Provided, 
That  a  tuberculin  test  may  be  required 
where  there  is  evidence  of  contact  with 
a  known  case  of  tuberculosis  or  other 


reason  to  suspect  infection  with 
tuberculosis  and  a  chest  X-ray 
examination  required  in  the  event  of  a 
positive  reaction,  and  a  serologic  test 
where  there  is  reason  to  suspect 
infection  with  syphilis  or  HIV.  *  *  * 

(3)  How  and  where  performed,  (i)  All 
X-ray  ray  films  used  in  medical 
examinations  performed  under  the 
regulations  in  this  part  shall  be  at  least 
70mm.  in  size.  In  case  of  abnormal 
findings  in  the  lungs,  a  full-sized  film 
(approximately  14  x  17  inches;  35.6  x 
43.2  cm.)  shall  be  used  on  which  to  base 
the  diagnosis.  The  serologic  test  for  HIV 
shall  be  a  sensitive  and  specific  test, 
confirmed  when  positive  by  a  test  such 
as  the  Western  blot  blood  test  or  an 
equally  reliable  test. 

(ii)  When  necessary  X-ray  and 
laboratory  facilities  are  not  available  to 
the  medical  examiner,  the  applicant 
shall  furnish  a  chest  X-ray  film,  a 
reading  thereof,  and  serologic  test 
reports  in  order  that  the  medical 
examination  may  be  completed.  If  X-ray 
or  serologic  test  facilities  necessary  for 
the  completion  of  the  examination  of  a 
visa  applicant  or  of  an  applicant  for 
conditional  entry  are  not  available  in 
the  community  where  the  examination  is 
made,  the  medical  examiner  shall  so 
state  on  the  medical  examination  form 
and  the  procedures  will  be  completed  at 
the  time  of  examination  at  the  U.S.  port 
of  entry.  Exception:  Provisions  of  this 
paragraph  do  not  pertain  to  serologic 
testing  for  HIV,  which  must  be 
performed  as  part  of  a  medical 
examination  conducted  abroad. 

(iii)  The  X-ray  reading  and  serologic 
test  reports  for  syphilis  and  HIV  shall  be 
included  in  the  medical  examination 
report.  When  the  medical  examiner's 
conclusions  are  based  on  a  study  of 
more  than  one  X-ray  film,  the  medical 
examination  report  shall  include  at  least 
a  summary  statement  of  findings  in  the 
earlier  films,  followed  by  a  complete 
reading  of  the  last  film,  and  dates  and 
details  of  any  laboratory  tests  for 
tuberculosis. 
***** 

(5)  Failure  to  present  records.  If,  on 
examination  at  the  time  determination 
of  admissibility  is  to  be  made  at  the  U.S. 
port  of  entry,  no  X-ray  film  or  medical 
examination  report,  including  X-ray 
reading  and  serologic  test  results  for 
syphilis  and  HIV.  is  presented  in 
accordance  with  the  provisions  of  this 
paragraph,  a  medical  hold  shall  be 
issued  pending  completion  of  any 
necessary  examination  procedures. 

(FR  Doc.  87-12989  Filed  6-5-87;  8:45  am) 
BILLING  COOE  41«0-1>-M 
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DEPARTMENT  OF  COMMERCE 

Agency  Form  Under  Review  by  tfie 
Office  of  Management  and  Biidget 
(0MB) 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 
Agency:  Economic  Development 

Administration  (EDA) 
Title:  High-Technology  Branch  Plants  as 
Labor-Oriented  Industries  in  the  U.S. 
South 
Form  Number:  Agency — NA:  OMB-NA 
Type  of  Request:  New  collection 
Burden:  720  respondents;  72  reporting 

hours 
Needs  and  Uses:  Much  of  the 
nonmetropolitan  South  is  experiencing 
an  industrialization  process  led  by 
branch  plants,  many  of  which  are 
assembly  components  of  high- 
technology  manufacturers.  Relatively 
little  is  known  about  their  locational 
needs,  especially  regarding  labor 
types.  The  EDA  needs  specific  survey 
data  on  these  needs  to  assist  in 
attracting  manufacturing  to  distressed 
areas. 
Affected  Public:  Small  businesses  or 

organizations 
Frequency:  One  time 
Respondent's  Obligation:  Voluntary 
OMB  Desk  Officer:  Don  Arbuckle.  395- 
7340 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer,  Edward  Michals,  (202)  377-3271, 
Department  of  Commerce,  Room  H6622. 
14th  and  Constitution  Avenue.  NW., 
Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Don  Arbuckle,  OMB  Desk  Officer,  Room 
3228  New  Executive  Office  Building, 
Washington,  DC  20503. 


Dated:  June  2, 1987. 
Edward  Michals, 

Departmental  Clearance  Officer.  Office  of 
Management  and  Organization. 
[FR  Doc.  87-12918  Filed  6-5-^7;  8:45  am] 
BILLING  CODE  3S10-CW-M 


Agency  Form  Under  Review  by  the 
Office  Of  Management  and  Budget 
(OMB) 

DOC  has  submitted  to  OMB  for 

clearance  the  following  proposal  for 

collection  of  information  under  the 

provisions  of  the  Paperwork  Reduction 

Act  (44  U.S.C.  Chapter  35). 

Agency:  International  Trade 
Administration 

Title:  Export  Trading  Companies 
Contract  Facilitation  Service 

Form  Number:  Agency— IT A-4094P; 
OMB— 0625-0120 

Type  of  Request:  Extension  of  the 
expiration  date  of  a  currently 
approved  collection 

Burden:  5.500  respondents;  733  reporting 
hours 

Needs  and  Uses:  The  purpose  of  the 
Export  Trading  Company  Act  of  1982 
is  to  increase  United  States  exports  of 
products  and  services.  Many  U.S. 
firms  have  never  exported  because  of 
lack  of  knowledge  of  the  international 
marketplace.  The  Contract 
Facilitation  Service  is  designed  to 
facilitate  contact  between  producers 
of  exportable  goods  and  firms  offering 
export  trade  services. 

Affected  Public:  State  or  local 
governments:  businesses  or  other  for- 
profit  institutions;  non-profit 
institutions;  small  businesses  or 
organizations 

Frequency:  On  occasion  and  once  every 
year-and-a-half 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit 

OMB  Desk  Officer:  John  Griffin.  395- 
7340 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer,  Edward  Michals,  (202)  377-3271. 
Department  of  Commerce,  Room  6622, 
14th  and  Constitution  Avenue,  NW., 
Washington.  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
John  Griffen.  OMB  Desk  Officer.  Room 
3228  New  Executive  Office  Building. 
Washington.  DC  20503. 


Dated:  June  2. 1987. 
Edward  Michals, 

Departmental  Clearance  Officer.  Office  of 
Management  and  Organization. 
[FR  Doc  87-12919  Filed  6-5-87;  8:45  amj 
BtLUNG  CODE  3S10-CW-1I 


International  Trade  Administration 

[A-580-010] 

Certain  Rectangular  Welded  Cart>on 
Steel  Pipes  and  Tubes  From  Korea; 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review 

agency:  International  Trade 
Administration,  Import  Administration. 
Department  of  Commerce. 

ACTION:  Notice  of  preliminary  results  of 
antidumping  duty  administrative  review. 

SUMMARY:  In  response  to  a  request  from 
the  petitioner,  the  Department  bf    "^ 
Commerce  has  conducted  an  J 

administrative  review  of  the 
antidumping  duty  order  on  certain 
rectangular  welded  carbon  steel  pipes 
and  tubes  from  Korea  that  was  in  effect 
prior  to  October  1, 1984.  The  review 
covers  one  exporter  of  this  merchandise 
and  the  period  October  24, 1983  through 
September  30, 1984.  The  review 
indicates  the  existence  of  dumping 
margins  during  the  period. 

Since  inadequate  information  was 
received  in  response  to  our 
questionnaire,  we  used  the  best 
information  available  for  assessment 
purposes. 

On  October  21, 1985,  the  Department 
of  Commerce  published  in  the  Federal 
Register  (50  FR  42583)  the  final  results  of 
an  administrative  review  and  revocation 
of  the  antidumping  duty  order  on  certain 
rectangular  welded  carbon  steel  pipes 
and  tubes  from  Korea,  effective  October 
1, 1984.  Therefore,  no  antidumping 
duties  cash  deposits  are  required  on  this 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  October  1, 1984. 

Intersted  parties  are  invived  to  » 

comment  on  these  preliminary  results. 
EFFECTIVE  DATE:  June  8.  1987. 
FOR  FURTHER  INFORMATION  CONTACT: 

G.  Leon  McNeill  or  Maureen  Flannery. 
Office  of  Compliance,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  Washington,  DC  20230; 
telephone:  (202)  337-3601/5255. 


UM  I 
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SUPPLEMENTARV  rNFORMATION: 

Background 

On  May  11. 1984.  the  Department  of 
Commerce  ("the  Department") 
published  in  the  Federal  Register  (49  FR 
20045)  an  antidumping  duty  order  on 
certain  rectangular  welded  carbon  steel 
pipes  and  tubes  from  Korea.  We  began 
this  review  of  the  antidumping  duty 
order  under  our  old  regulations.  After 
the  promulgation  of  our  new  regulations, 
the  petitioner  requested  in  accordance 
with  §  353.53a(a)  of  the  Commerce 
Regulations  that  we  complete  the 
administrative  review.  We  published  a 
notice  of  initiation  of  the  antidumping 
duty  administrative  reivew  in  the 
Federal  Register  on  fuly  9, 1986  (51  FR 
24883).  The  Department  has  now 
conducted  that  administrative  review  in 
accordance  with  section  751  of  the  Tariff 
Act  of  1930  ("the  Tariff  Act"). 

Scope  of  the  Review 

Imports  covered  by  the  review  are 
shipments  of  rectangular  welded  carbon 
steel  pipes  and  tubes  currently 
classifiable  under  items  610.3955  and 
610.4976  of  the  Tariff  Schedules  of  the 
United  States  Annotated. 

The  review  covers  one  manufacturer/ 
exporter  of  Korean  rectangular  welded 
carbon  steel  pipes  and  tubes  to  the 
United  States,  Union  Steel  Mfg.  Co..  Ltd., 
and  the  period  October  24, 1983  through 
September  30, 1984.  Union  Steel  Mfg. 
Co..  Ltd.  failed  to  respond  to  the 
Department's  questionnaire  for 
shipments  to  the  U.S.  occurring  between 
October  24. 1S83  and  April  29, 1984,  and 
made  no  shipments  between  April  30. 
1984  and  September  30, 1984.  Therefore, 
we  used  the  best  information  available, 
which  was  the  rate  from  the  fair  value 
investigation. 

Preliminary  Results  of  the  Review 

As  a  result  of  our  review  we 
preliminarily  determine  that  a  margin  of 
1.47  percent  exists  for  the  period 
October  24, 1983  through  September  30, 
1984. 

Interested  parlies  may  submit  written 
comments  on  these  preliminary  results 
within  30  days  of  the  date  of  publication 
of  this  notice,  may  request  disclosure 
within  5  days  of  the  date  of  publication, 
and  may  request  a  hearing  within  8  days 
of  publication.  Any  hearing,  if  requested, 
will  be  held  30  days  after  the  date  of 
publication  or  the  first  workday 
thereafter.  Any  request  for  an 
administrative  protective  order  must  be 
made  no  later  than  5  days  after  the  dale 
of  publication.  The  Department  will 
publish  the  final  results  of  the 
administrative  review  including  the 


results  of  its  analysis  of  any  such 
comments  or  hearing. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  The  Department  will  issue 
appraisement  instructions  directly  to  the 
Customs  Service. 

The  Department  revoked  the 
antidumpling  duty  order  on  certain 
rectangular  welded  carbon  steel  pipes 
and  tubes  from  Korea,  effective  October 
1. 1984  (50  FR  42583,  October  21, 1985). 
This  administrative  review,  covering  the 
period  October  24, 1983  through 
September  30, 1984,  does  not  affect  the 
revocation  of  the  antidumping  duty 
order.  Therefore,  we  will  instruct  the 
Customs  Service  to  continue  to  liquidate 
entries  of  this  merchandise  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  October  1, 1984 
without  regard  to  antidumping  duties. 

This  administrative  review  and 
notices  are  in  accordance  with  section 
751(a)(1)  of  the  Tariff  Act  (19  U.S.C. 
1675(a)(1))  and  §  353.53a  of  the 
Commerce  Regulations  (19  CFR  353.53a). 

Ddted:  June  1, 1987. 
Gilbert  B.  Kaplan. 

Deputy  Assistant  Secretary.  Import 

Administration. 

(FR  Doc.  87-13003  Filed  6-,V-«7;  8:45  am) 

BILUNQ  COOC  3510-OS-M 


Presidents  Export  Council; 
International  Competitiveness  and 
Productivity  Subcommittee;  Open 
Meeting 

A  meeting  of  the  President's  Export 
Council  Subcommittee  on  International 
Competitiveness  and  Productivity  will 
be  held  June  29, 1987, 10:00  a.m.-12:00 
p.m.  and  12:40  p.m.-2:30  p.m.  in  Room 
4830  of  the  Department  of  Commerce, 
14th  and  Constitution  Avenue,  NW.. 
Washington,  DC.  The  Council's  purpose 
is  to  advise  the  President  on  matters 
relating  to  United  States  export  trade. 

Open  Session 

The  Subcommittee  will  discuss  the 
role  of  the  private-sector  and  the  role  of 
government  in  increasing  U.S. 
competitiveness.  Under  consideration 
will  be  steps  to  increase  productivity, 
decrease  capital-related  costs,  and  other 
related  matters. 

The  meeting  will  be  open  to  the  public 
with  a  limited  number  of  seats 
available.  For  further  information, 
reservations  to  attend  the  meeting,  or 
copies  of  the  minutes,  contact  Laureen 
Daly  (202)  377-1125. 


Dated:  June  2, 1987. 
Wendy  H.  Smith, 

Dirvclor.  President's  Export  Council. 
jFR  Doc.  87-13006  Filed  6-6-87;  8:45  am) 
BILUNO  COOC  3S10-0(Mt 


National  Oceanic  and  Atmosptieric 
Administration 

New  England  Fishery  Management 
Council;  Public  Meeting 

AGENCY:  National  Marine  Fisheries 
Services,  NOAA.  Commerce. 
The  New  England  Fishery 
Management  Council  will  convene  a 
public  meeting  at  the  Ashworth  Hotel, 
Hampton  Beach,  New  Hampshire,  to 
discuss  reports  of  the  lobster, 
groundfish.  foreign  fishing  and 
enforcement  oversight  committees; 
discuss  the  status  of  scallop,  surf  clams/ 
ocean  quahogs  and  large  pelagics; 
discuss  possible  amendments  to  the 
Magnuson  Fishery  Conservation  and 
Management  Act,  the  domestic  observer 
policy,  a  report  on  the  uniform 
standards,  as  well  as  discuss  other 
fishery  management  and  administrative 
matters.  The  Council  also  may  convene 
a  closed  session  (not  open  to  the  public) 
to  discuss  personnel  and/or  national 
security  matters.  The  public  meeting  will 
convene  June  9, 1987  at  approximately  2 
p.m.  and  will  adjourn  on  June  10  at 
approximately  3  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  G.  Marshall,  Executive  Director, 
New  England  Fishery  Management 
Council,  Suntaug  Office  Park,  5 
Broadway  (Route  One),  Saugus,  MA 
01906;  telephone:  (617)  231-0422. 

Dated:  lune  3,  1987. 
Henry  R.  Beasley, 

Director.  Office  of  International  Fisheries, 
Notional  Marine  Fisheries  Service. 
(FR  Doc.  87-12996  Filed  6-5-87;  8:45  am) 

BILUNO  COOC  3S10-22-M 


North  Pacific  FIstiery  Management 
Council;  Public  Meetings 

AGENCY:  .National  Marine  Fisheries 
Service,  NOAA.  Commerce. 

The  North  Pacific  Fishery  Managment 
Council  has  scheduled  public  meetings 
of  its  workgroups  and  committee  as 
follows: 

Bering  Sea/Aleutian  Island  Groundfish 
Plan  Team 

Will  convene  June  10. 1987,  at  9  a.m.. 
at  the  Natonal  Marine  Fisheries  Service 
(NMFS),  Northwest  and  Alaska 
Fisheries  Center,  Building  4,  Seattle, 
WA,  to  review  the  Resource  Assessment 


Document  for  1986  and  to  consider 
changes  for  1987. 

Crab  Plan  Team 

Will  convene  June  10-11, 1987,  at  the 
Alaska  Department  of  Fish  and  Game 
offices  on  Raspberry  Road,  Anchorage, 
AK,  to  review  the  latest  draft  of  the 
Bering  Sea/Aleutian  Islands  King  and 
Tanner  Crab  Fishery  Management  Plan, 
and  to  discuss  alternative  managment 
strategies. 

Workgroup  on  Catcher/Processor 
Reporting  Requirements 

W  ill  convene  June  19,  1987,  at  9  a.m.. 
at  NMFS,  Northwest  and  Alaska 
Fisheries  Center,  Building  4,  Room  2143. 
Seattle.  WA.  to  review  draft  reporting 
regulations  proposed  by  the  NMFS. 

Policy  and  Planning  Committee 

Will  convene  June  16-17, 1987.  at  the 
Sheraton  Hotel,  Room  305,  Anchorage, 
AK.  to  discuss  permit  review  procedures 
for  1988;  review  the  Secretary  of 
Commerce's  proposed  uniform 
standards  for  the  Regional  Fishery 
Management  Councils,  and  to  review  a 
draft  halibut  alloclion  policy. 

FOR  FURTHER  INFORMATION  CONTACT: 

North  Pacific  Fishery  Management 
Council.  P.O.  Box  103136,  Anchorage, 
AK  99510;  telephone:  (907)  274-4563. 

Daled:  June  3, 1987. 
Henry  R.  Beasley, 

Director,  Office  of  International  Fisheries. 
National  Marine  Fisheries  Service. 
(FR  Doc.  87-12997  Filed  &-5-87:  8:45  am) 
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Pacific  Fishery  Management  Council; 
Public  Meeting 

agency:  National  Marine  Fisheries 
Service,  NOAA.  Commerce. 

The  Pacific  Fishery  Management 
Council  has  appointed  a  committee, 
comprised  of  groundfish  industry 
representatives,  to  discuss  possible  cut- 
off dates  for  inclusion  should  a  limited 
entry  program  be  developed  for  the  west 
coast  groundfish  fishery,  and  to  consider 
other  issues  relevant  to  limited  entrj'. 
The  committee's  public  meeting  will 
convene  June  18. 1987,  at  9  a.m.  at  the 
Pacific  Council's  officies.  Room  330 
(address  below). 

FOR  FURTHER  INFORMATION  CONTACT: 
I-awrence  D.  Six,  Executive  Director, 
Pacific  Fishery  Management  Council. 
Metro  Center.  2000  SW.  First  Avenue. 
Suite  420.  Portland  OR  97201;  telephone: 
(503)  221-6352. 


Dated:  [une  3. 1987. 
Henr>  R.  Beasley, 

Director,  Office  of  International  Fisheries. 
National  Marine  Fisheries  Service. 
(FR  Doc.  87-12998  Filed  6-5-87;  8:45  am) 
BILUNG  CODE  3S10-22-M 


National  Technical  Information 
Service 

Intent  To  Grant  Exclusive  Patent 
License;  Roberts  Laboratories,  Inc. 

The  National  Technical  Information 
Ser\'ice  (NTIS),  U.S.  Department  of 
Commerce,  intends  to  grant  to  Roberts 
Laboratories,  Inc.  having  a  place  of 
business  in  Eatontown,  NJ  07724  an 
exclusive  right  in  the  United  States  and 
certain  foreign  countries  to  practice  the 
invention  embodied  in  U.S.  Patent 
Application  7-017.701,  "New 
Antineoplastic  System— L  Specific 
Amino  Acid  Nitrogen  Mustards."  The 
patent  rights  in  this  invention  will  be 
assigned  to  the  United  States  of 
America,  as  represented  by  the 
Secretary  of  Commerce. 

The  intended  exclusive  license  will  be 
royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C.  209 
and  37  CFR  404.  The  intended  license 
may  be  granted  unless,  within  sixty 
days  from  the  date  of  this  published 
Notice,  NTIS  receives  written  evidence 
and  argument  which  establishes  that  the 
grant  of  the  intended  license  would  not 
serve  the  public  interest. 

Inquiries,  comments  and  other 
materials  relating  to  the  intended 
license  must  be  submitted  within  the 
above  specified  60-day  period  and 
should  be  addressed  to  Papan  Devnani, 
Office  of  Federal  Patent  Licensing,  NTIS, 
Box  1423.  Springfield.  VA  22151. 
Douglas  ).  Campion, 

Patent  Licensing  Specialist,  Office  of  Federal 
Patent  Licensing.  U.S.  Department  of 
Commerce.  National  Technical  Information 
Service. 

(FR  Doc.  87-12957  Filed  5-5-87;  8:45  am| 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Amendment;  Export  Visa  Arrangement 
and  Exempt  Certification  for  Textiles 
and  Textile  Articles  of  Cotton.  Man- 
Made  and  Other  Vegetable  Fibers  and 
Silk  Blends  Produced  or  Manufactured 
in  Pakistan 

June  2. 1987. 
The  Chairman  of  the  Committee  for 


the  Implementation  of  Textile 
Agreements  (CITA).  under  the  authority 
contained  in  E.0. 11651  of  March  3, 1972, 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  June  8, 1987. 
For  further  information  contact  Pamela 
Smith.  International  Trade  Specialist 
(202)  377-4212. 

Background 

A  CITA  directive  dated  May  27, 1983 
(48  FR  25257).  as  amended,  established  a 
new  export  visa  arrangement  and 
exempt  certification  for  certain  cotton 
textiles  and  cotton  textile  products  in 
Categories  300-369  and  man-made  fiber 
work  gloves  in  Category  631pt.  (only 
TSUSA  numbers  704.3215.  .8525.  .8550 
and  .9000).  produced  or  manufactured  in 
Pakistan.  The  Governments  of  the 
United  States  and  Pakistan  have 
exchanged  letters  further  amending  the 
export  visa  arrangement  and  exempt 
certification  to  include  shipments  of 
textiles  and  textile  articles  of  cotton, 
man-made  fibers,  other  vegetable  fibers, 
blends  of  any  of  the  foregoing  fibers  and 
blends  containing  silk,  but  not  including 
garments  which  contain  70  percent  or 
more  silk  by  weight,  or  textile  products 
other  than  garments  which  contain  85 
percent  or  more  silk  by  weight,  in 
Categories  300-369,  600-670  and  800- 
899.  Effective  on  June  8, 1987,  textiles 
and  textile  articles  in  the  foregoing 
categories  which  are  exported  on  and 
after  June  8, 1987  and  which  are  not 
eligible  for  exemption  noted  in  the 
exempt  certification  requirements  noted 
below  must  be  accompanied  by  a  vahd 
and  correct  visa  or  exempt  certification 
as  described  in  the  enclosed  letter  to  the 
Commissioner  of  Customs.  Shipments  of 
merchandise  in  Categories  400-469  do 
not  require  a  visa.  Merchandise 
imported  for  the  personal  use  of  the 
importer  and  not  for  resale,  regardless 
of  value,  and  properly  marked 
commercial  sample  shipments  valued  at 
U.S.  $250  or  less  do  not  require  a  visa  or 
exempt  certification  for  entry  and  shall 
not  be  charged  to  restraints. 

Interested  persons  are  advised  to  take 
all  necessary  steps  to  ensure  that 
textiles  and  textile  articles  of  cotton, 
man-made  fibers,  other  vegetable  fibers, 
blends  of  the  foregoing  fibers  and  silk 
blends,  produced  ro  manufactured  in 
Pakistan  and  exported  on  and  after  June 
8. 1987.  which  are  to  be  entered  or 
withdrawn  from  warehouse  for 
consumption  in  the  United  States  will 
meet  the  requirements  set  forth  in  this 
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notice  and  the  notice  published  on  May 

27. 1983.  as  amended. 

Arthur  Garel, 

Aclinfi  Chairman.  Committee  for  the 

/niglfmenlalion  of  Textile  Agreements. 

Comiintlee  for  Ibe  Implementation  of  Textile 
Agreements 

Commissioner  of  Customs. 
Department  of  the  Treasury. 
Washington.  DC  20229 
|une  2.  1987. 

Dear  Mr.  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  May  27. 1983,  as  amended, 
by  the  Chairman,  Committee  fur  the 
Implementation  of  Textile  Agreements,  which 
established  an  export  visa  requirement  for 
CLTlain  cotton  and  man-made  fiber  textile 
products,  produced  or  manufactured  in 
Pakistan. 

Kffeclive  on  June  8. 1987,  you  are  directed 
to  prohibit  entry  into  the  Customs  territory  of 
the  United  States  (i.e.,  the  50  Stales,  the 
District  of  Columbia  and  the  Commonwealth 
of  Puerto  Rico)  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  textiles  and  textile  articles  of  cotton,  man- 
made  fibers,  other  vegetable  fibers,  blends  of 
any  of  the  foregoing  fibers  and  blends  which 
contain  silk,  not  including  garments  which 
contain  70  percent  or  more  silk  by  weight,  or 
textile  products  other  than  garments  which 
contain  85  percent  or  more  silk  by  weight,  in 
Categories  300-369.  600-670  and  800-899, 
produced  or  manufactured  in  Pakistan  and 
exported  on  and  after  June  8.  1987  from 
Pakistan  for  which  the  Government  of 
Pakistan  has  not  issued  an  appropriate  visa 
or  exempt  certification  fully  described  below. 

A  visa  must  accompany  each  commercial 
shipment  of  the  aforementioned  textiles  and 
textile  articles.  A  circular  stamped  marking  in 
blue  ink  will  appear  on  the  front  of  the 
Pakistan  visa  form  that  is  printed  on  a  green 
guilloche  patterned  background.  The  Pakitan 
visa  form  shall  be  used  in  place  of  the  Special 
Customs  Invoice  Form  5515,  Successor 
Document  or  Commercial  Invoice.  The 
original  of  the  visa  shall  not  be  stamped  on 
the  duplicate  copies  of  the  Pakistan  visa 
form.  I'he  original  of  the  Pakistan  visa  form 
with  the  original  visa  stamp  will  be  required 
to  enter  the  shipment  into  the  United  States. 
Duplicates  of  the  invoice  may  not  be  used  for 
this  purpose. 

The  visa  stamp  shall  include  the  standard 
nine  digit  visa  number  (serial  number), 
beginning  with  one  numerical  digit  for  the 
last  digit  of  the  calendar  year  of  export, 
followed  by  the  two  character  alpha  country 
code  specified  by  the  International 
Organization  for  Standardization  (ISO),  and 
six  digit  numerical  serial  number  identifying 
the  shipment;  eg.,  7PK123456. 

The  stamp  shall  also  include  the  date  the 
visa  was  issued,  the  signature  of  an  official 
from  the  authorized  issuing  authority  and  the 
correct  category(s).  part  category(s)  or 
merged  category(s).  quantity(s),  and  unit(s]  of 
quantity  in  the  shipment  in  the  unit(s]  of 
quantity  provided  for  in  the  U.S.  Department 
of  Commerce  Correlation  and  in  the  US. 
Tarriff  Schedules  of  the  United  States 
Annotated  (TSUSA). 


The  visa  must  not  be  accepted  and  entry 
must  not  be  permitted  if  the  shipment  does 
not  have  a  visa,  or  if  the  visa  number,  date, 
signature,  category(s),  merged  calegory(s). 
part  category(s)  or  unit(s)  of  quantity  are 
missing,  incorrect  or  illegible,  or  have  been 
crossed  out  or  altered  In  any  way. 

If  the  quantity  indicated  on  the  visa  is  more 
than  that  of  the  shipment,  you  shall  permit 
entry  and  if  quotas  are  in  force  you  shall 
charge  the  actual  quantity  in  the  shipment  to 
the  restraint  level  (and  not  the  visa  quantity). 

If  the  quantity  indicated  on  the  visa  is  less 
than  that  of  the  shipment,  entry  shall  not  be 
permitted  and  a  new  visa  or  visa  waiver  shall 
be  required.  If  the  visa  is  not  accepted  then  a 
new  visa  must  be  obtained  from  the  Pakistani 
Government  or  a  visa  waiver  issued  by  the 
U.S.  Department  of  Commerce  at  the  request 
of  the  Pakistani  Government  and  presented 
to  the  U.S.  Customs  Service  before  any 
portion  of  the  shipment  will  be  released.  The 
waiver,  if  used,  only  waives  the  requirement 
to  present  a  visa  with  the  shipment.  It  dues 
not  waive  the  quota  requirement. 

If  the  visaed  invoice  is  deficient,  the  U.S. 
Customs  Service  will  not  return  the  original 
document  after  entry,  but  will  provide  a 
certified  copy  of  that  visaed  invoice  for  use  in 
obtaining  a  new  correct  original  visaed 
invoice  or  visa  waiver. 

Properly  marked  commercial  sample 
shipments  valued  at  U.S.  $250  or  less,  and 
merchandise  imported  for  the  personal  use  of 
the  importer  and  not  for  resale,  regardless  of 
value,  will  not  require  a  visa  or  exempt 
certification.  You  are  further  directed  to 
permit  entry  into  the  United  States  for 
consumption  and  withdrawal  from 
warehouse  for  consumption  of  designated 
shipments  of  textiles  and  textile  articles  of 
cotton,  man-made  fibers,  other  vegetable 
fibers,  blends  of  the  foregoing  fibers  and  silk 
blends,  produced  or  manufactured  in 
Pakistan,  notwithstanding  the  designated 
shipment  or  shipments  do  not  fulfill  the 
aforementioned  visa  requirements,  whenever 
requested  to  do  so  in  writing  by  the  Chairman 
of  the  Committee  for  the  Implementation  of 
Textile  Agreements. 

For  certain  textiles  and  textile  articles, 
including  (1)  handloomed  fabrics  of  the 
cottage  industry,  (2)  handmade  cottage 
industry  products  of  handloomed  fabric, 
excluding  towels  and  wearing  apparel  (these 
products  may  include  some  machine 
stitching),  and  (3)  traditional  folklore 
handicraft  products  designated  as  "Pakistan 
Items."  which  have  been  certified  exempt 
from  import  restraints,  a  rectangular-shaped 
stamped  marking  in  blue  ink  will  appear  on 
the  front  of  the  original  commercial  invoice  or 
the  original  Pakistan  visa  form,  and  a  visa 
shall  not  be  required. 

Wearing  apparel  products  handmade  from 
handloomed  fabric  are  subject  to  quota  and 
visa  requirements,  except  wearing  apparel 
designated  as  "Pakistan  Items."  In  addition, 
towels  made  from  handloomed  fabric  are 
also  subject  to  quota  and  visa  requirements. 

The  exempt  certification  must  Include  the 
date  of  issuance,  signature  of  an  official  from 
an  authorized  issuing  authority  and  the  basis 
for  the  exemption.  The  basis  for  exemption 
shall  be  noted  as:  (a)  Handloomed  fabric;  (b) 
handmade  textile  products;  (c)  the  name  of 


the  particular  traditional  folklore  handicraft 
product — either  "Embroidered  Kurta"  or 
Batwa." 

The  exempt  certification  must  be  issued 
prior  to  exportation  of  the  shipment  fn)m 
Pakistan.  If  the  certification  is  incorrect  (i.«.. 
the  dale  of  issuance,  signature  or  basis  for 
the  exemption  is  missing,  incorrect  or 
illegible,  or  has  been  crossed  out  or  altered  in 
any  way),  then  the  exempt  certification  will 
not  be  accepted  and  entry  shall  not  be 
permitted  unless  a  visa  or  visa  waiver  is 
obtained.  Pakistan  items  and  visaed  items 
may  not  both  appear  on  the  same  invoice. 

The  visa  and  exempt  certification  stamped 
markings  in  use  on  July  15, 1983  will  continue 
in  use.  Any  change  to  the  stamped  markings 
must  be  approved  by  and  provided  lo  the 
United  States  Government  prior  to  its  use,  to 
be  effective  sixty  days  after  approval.  The 
Government  of  Pakistan  shall  notify  the 
United  States  Government  of  any  changes  of 
official  authorized  to  issue  visas  or  exempt 
certifications. 

A  description  of  the  textile  categories  in 
terms  of  T.S.U.S.A.  nimibers  was  published  in 
the  Federal  Register  on  December  13. 1982  (47 
FR  55709).  as  amended  on  April  7. 1983  (48  VR 
15175).  May  3. 1983  (48  FR  19924).  December 
14.  1983,  (48  FR  55607),  December  30.  1983  (48 
FR  57584).  April  4. 1984  (49  FR  13397),  June  28. 
1984  (49  m  26622),  July  16.  1984  (49  FR  28754), 
November  9,  1984  (49  FR  44782).  July  29,  1986 
(51  FR  27068)  and  in  Statistical  Meadnole  5. 
Schedule  3  of  the  Tariff  Schedules  of  the 
United  States  Annotated  (1987). 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  Slates  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  actions  taken  with  respect  to  the 
Government  of  Pakistan  and  with  respect  to 
imports  of  textiles  and  textile  articles  of 
cotton,  man  made  fibers,  other  vegetable 
fibers,  blends  of  the  foregoing  fitjers  and  silk 
blends  from  Pakistan  have  been  determined 
by  the  Committee  for  the  Implementation  of 
Textile  Agreements  to  involve  foreign  affairs 
functions  of  the  United  Stales.  Therefore, 
these  directions  to  the  Commissioner  of 
Customs,  which  are  necessary  for  the 
implementation  of  such  actions,  fall  within 
the  foreign  affairs  exception  to  the 
rulemaking  provisions  of  5  U.S.C.  553.  This 
letter  will  be  published  in  the  Federal 
Register. 

Sincerely. 
Arthur  Garel 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 
[FR  Doc.  87-12917  Filed  6-5-87;  8:45  amj 
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DEPARTMENT  OF  DEFENSE 

Department  of  ttie  Army 

Aimy  Science  Board;  Closed  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 


(Pub.  L.  92-463).  announcement  is  made 
of  the  following  Committee  Meeting: 

Name  of  the  Committee:  Army  Science 
Board  (ASB). 

Dates  of  Meeting:  24-25  June  1987. 

Time  of  Meeting:  0800-1600  Hours  each 
day. 

Place:  Pentagon,  Washington.  DC. 

Agenda:  The  Army  Science  Board's  Ad 
Hoc  Subgroup  for  the  Army  Biologial  Defense 
Program  will  meet  for  a  classified  executive/ 
report-writing  session.  A  final  report  will  be 
written  at  this  time.  This  meeting  will  be 
closed  to  the  public  in  accordance  with 
section  552b(c)  of  Title  5.  U.S.C.  specifically 
subparagraph  (1)  thereof,  and  Title  5.  U.S.C. 
Appendix  1,  subsection  10(d).  The  classified 
and  nonclassified  matters  to  be  discussed  are 
so  inextricably  intertwined  so  as  to  preclude 
opening  any  portion  of  the  meeting.  The  ASB 
Administrative  Officer,  Sally  Warner,  may  be 
contacted  for  further  information  at  (202)  695- 
3039  or  695-7046. 
Sally  A.  Warner. 

Administrative  Officer.  Army  Science  Board. 
\FH  Doc.  87-12910  Filed  6-5-87;  8:45  amj 

BILLING  CODE  37tO-0»-M 


Army  Science  Board;  Closed  Meeting; 
Change  In  Date         | 

A  chunge  of  date  forlhe  Closed 
Meeting  of  the  Army  Science  Board  1987 
Summer  Study  on  Lightening  the  Force 
published  in  Vol.  52  of  the  Federal 
Register,  18  May  1987. 18596.  Column  2. 
has  been  changed  from  11  June  1987  to 
30  June  1987.  All  other  information 
remains  the  same. 
Sally  A.  Warner, 

.'Administrative  Officer.  Army  Science  Board. 
(FR  Doc  87-12955  Filed  6-5-87:  8:45  am] 

BILLING  CODE  371(MW-U 


DEPARTMENT  OF  EDUCATION 

Proposed  Information  Collection 
Requests 

AGENCY;  Department  of  Education. 
action:  Notice  of  proposed  information 
collection  requests. 


summary:  The  Director.  Information 
Technology  Services,  invites  comments 
on  the  proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1980. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  July  8, 
1987. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Attention:  Desk  Officer.  Department  of 
Education.  Office  of  Management  and 
Budget,  726  Jackson  Place.  NW..  Room 
3208,  New  Executive  Office  Building, 


Washington.  20503.  Requests  for  copies 
of  the  proposed  information  collection 
requests  should  be  addressed  to 
Margaret  B.  Webster,  Department  of 
Education.  400  Maryland  Avenue.  SW.. 
Room  5624.  Regional  Office  Building  3, 
Washington,  DC  20202. 
FOR  FURTHER  INFORMATION  CONTACT: 
Margiiret  B.  Webster.  (202J  732-3915. 
SUPPLEMENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.SC  Chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(O.MB)  provide  interested  Federal 
agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  0MB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  Law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations. 

The  Director.  Information  Technology 
Services,  publishes  this  notice 
containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g..  new.  revision,  extension,  existing  or 
reinstatement;  (2)  title:  (3)  agency  form 
number  (if  any);  (4)  frequency  of 
collection;  (5)  the  affected  public;  (6) 
reporting  burden;  and/or  (7) 
recordkeeping  burden;  and  (8)  abstract. 
OMB  invites  public  comment  at  the 
address  specified  above.  Copies  of  the 
requests  are  available  from  Margaret 
Webster  at  the  address  specified  above. 

Dated:  June  3, 1987. 
Carlos  U.  Rice, 
Director  for  Information  Technology  Senices. 

Office  of  Postsecondary  Education 

Type  of  Review:  Reinstatement. 

Title:  Application  for  Fulbright  Hays 
Training  Grants:  Faculty  Research 
Abroad  and  Doctoral  Dissertation 
Research  Programs. 

Agency  Form  Number:  ED  7628. 

Frequency:  Annually. 

Affected  Public:  Individuals  or 
households;  non-profit  institutions. 

Reporting  Burden: 
Responses:  670. 
Burden  Hours:  120.300. 

Recordkeeping  Burden; 
Recordkeeper:  0 
Burden  Hours:  0. 

Abstract:  This  form  will  be  used  by 
graduate  students  and  faculty  members 
to  apply  for  grants  under  the  Fulbright- 
Hays  fellowship  program.  The 
Department  uses  this  infonnation  to 


make  awards  to  institutions  of  higher 
education  who  administer  the  program. 

Type  of  Review:  New. 

Title:  Performance  Report  for  the 
Congressional  Teacher  Scholarship. 

Agency  Form  Number:  E40-31P. 

Frequency:  Annually. 

Affected  Public:  State  or  local 
governments. 

Reporting  Burden: 
Responses:  57. 
Burden  Hours:  171. 

Recordkeeping  Burden: 
Recordkeepers:  57. 
Burden  Hours:  29. 

Abstract:  This  report  will  be  used  by 
State  agencies  to  provide  information 
about  the  use  of  program  funds  under 
the  Congressional  Teacher  Scholarship 
Program.  The  Department  uses  this 
information  to  review  and  evaluate 
State  performance  and  to  account  for 
the  States'  use  of  Federal  funds. 

Type  of  Review:  New. 

Title:  Field  Test  for  the  National 
Survey  of  Instructional  Staff. 

Agency  Form  Number  G50-33P. 

Frequency:  Once  only. 

Affected  Public:  Individuals  or 
households:  non-profit  institutions:  small 
businesses  or  organizations. 

Reporting  Burden: 
Responses:  744. 
Burden  Hours:  781. 

Recordkeeping  Burden: 
Recordkeepers:  0. 
Burden  Hours:  0. 

Abstract:  This  questionnaire  will 
collect  information  from  instructional 
staff  at  postsecondarj'  education 
institutions.  The  Department  will  use 
this  data  to  assess  the  supply  of.  and 
demand  for  instructional  staff,  and 
factors  that  affect  the  quality  of 
instruction. 

|FR  Doc.  87-12994  Filed  6-5-87;  8:45  am] 

BILLING  CODE  4000-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Hydroelectric  Applications  Filed  With 
the  Commission;  Georgia-Pacific  Corp. 

June  3.  im7. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filea 
with  the  Federal  Energy  Regulatory 
Commission  and  is  available  for  public 
inspection: 

a.  Type  of  Application:  Amendment  of 
License. 

b.  Project  No.:  261&-001 

c.  Date  Filed:  March  3. 1987. 


UM  I 
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d.  Applicant:  Georgia-Pacific 
Corporation. 

e.  Name  of  Project:  West  Branch. 

f.  Location:  West  Branch  of  the  St. 
Croix  River,  in  Washington  County, 
Maine. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)  through  825(r). 

h.  Contact  Person:  Mr.  Kenneth 
Gordon.  Georgia-Pacific  Corporation, 
Woodland,  Maine  04964,  (207)  427-3311. 

i.  Comment  Date:  June  30, 1987. 

j.  Description  of  Project:  A  major 
license  for  the  West  Branch  f*roject  No. 
2618  was  issued  on  September  4. 1980,  to 
Georgia-Pacific  Corporation  (12  FERC 
H  62,157).  The  licensee  proposes  to 
amend  the  license  to  include  the  existing 
Farm  Cove  Dam,  which  is  an  outlet 
structure  without  gates,  on  the  south 
side  of  West  Grand  Lake.  The  Farm 
Cove  Dam  is  an  earth  embankment 
structure  which  is  15-foot  high  and  515- 
foot-long  and  contains  a  fish-way 
facility.  The  licensee  does  not  propose 
any  changes  or  additions  to  the  dam  or 
installation  of  any  generating  units.  The 
Farm  Cove  Dam  was  not  included  in  the 
original  license. 

k.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  C. 

Standard  Paragraphs 

B.  Comments,  Protests,  or  Motions  to 
Intervene 

Anyone  may  submit  comments,  a 
protest,  or  a  motion  to  intervene  in 
accordance  with  the  requirements  of  the 
rules  of  practice  and  procedure,  18  CFR 
385.210,  385.211,  385.214.  In  determining 
the  appropriate  action  to  take,  the 
Commission  will  consider  all  protests  or 
other  comments  filed,  but  only  those 
who  file  a  motion  to  intervene  in 
accordance  with  the  Commission's 
Rules  may  become  a  party  to  the 
proceeding.  Any  comments,  protests,  or 
motions  to  intervene  must  be  received 
on  or  before  the  specified  comment  date 
for  the  particular  application. 

C.  Filing  and  Service  of  Responsive 
Documents 

Any  filings  must  bear  in  all  capital 
letters  the  title  "COMMENTS", 
"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS",  "NOTICE  OF 
INTENT  TO  FILE  COMPETING 
APPLICATION",  "COMPETING 
APPLICATION",  "PROTEST*  or 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  is  in  response.  Any  of  the  above 
named  documents  must  be  filed  by 
providing  the  original  and  the  number  of 
copies  required  by  the  Commission's 
regulations  to:  Kenneth  F.  Plumb, 


Secretary,  Federal  Fjiergy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE.,  Washington,  DC  20426.  An 
additional  copy  must  be  sent  to:  Mr. 
Fred  E.  Springer,  Director,  Division  of 
Project  Management,  Federal  Energy 
Regulatory  Commission,  Room  203-RB, 
at  the  above  address.  A  copy  of  any 
notice  of  intent,  competing  application 
or  motion  to  intervene  must  also  be 
served  upon  each  representative  of  the 
Applicant  specified  in  the  particular 
application. 
Kenneth  F.  Ptumb. 
Secretary. 
[PR  Doc.  87-12920  Piled  6-5-87:  8:45  am) 

MLUNQ  CODC  mT-OI-ll 


Telecopied  Filings 

June  1, 1987. 

Recently  several  attempts  have  been 
made  to  file  documents  with  the 
Commission  using  the  Commission's 
telecopy  machine.  These  filings  have 
been  rejected  because  they  are  deficient 
under  the  Commission's  rules  of  practice 
and  procedure  (18  CFTl  Part  385).  Rule 
2001  provides  that  filings  must  be 
submitted  to  the  Secretary  by  mailing  or 
by  hand  delivery.  Rule  2003  requires 
that  filings  must  be  on  unglazed  paper. 
Rule  2004  requires  that  an  original  of  the 
filing  be  provided  along  with  fourteen 
copies  except  as  otherwise  provided  by 
statute,  rule  or  order. 

Filings  not  complying  with  the  rules  of 
practice  and  procedure  will  be  subject 
to  rejection  under  Rule  2001. 
Kenneth  F.  Plumb, 
St'cretury. 

|FR  Doc.  87-12767  Filed  6-5-87:  8:45  am) 
aiujNa  cooc  c717-«i-m 


(Docket  Nos.  CP85-9 1 2-005,  et  al.) 

Natural  Gas  Certificate  Filings; 
Colorado  Interstate  Gas  Co  ,  et  aL 

)une  2.  1987. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Colorado  Interstate  Gas  Co. 

[Docket  No.  CP85-912-005] 

Take  notice  that  on  May  11, 1987, 
Colorado  Interstate  Gas  Company 
(Petitioner),  Post  Office  Box  1087. 
Colorado  Springs,  Colorado  80944,  filed 
in  Docket  No.  CP85-912-005  a  petition  to 
further  amend  the  order  issued 
December  26, 1985,  in  Docket  No.  CP85- 
912-000  pursuant  to  section  7(c)  of  the 
Natural  Gas  Act  so  as  to  authorize:  (a) 
The  addition  of  nine  new  gas  supply 
receipt  points  under  the  transportation 
service  agreement  (agreement)  dated 


September  17, 1985,  between  Petitioner 
and  Public  Service  Company  of 
Colorado,  (b)  the  deletion  of  the  Madden 
receipt  point  from  the  agreement,  (c)  an 
increase  in  the  maximum  volume  to  be 
transported  under  the  agreement  from 
40,000  Mcf  of  natural  gas  per  day  to 
60.000  Mcf  of  natural  gas  per  day,  and 
(d)  an  extension  of  the  term  of  the 
certificate  authority  for  service  under 
the  agreement  until  September  17, 1989, 
and  month  to  month  thereafter,  all  as 
more  fully  set  forth  in  the  petition  to 
amend  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Specifically,  Petitioner  requests 
authorization  for  the  following  new 
receipt  points: 


n«j«<p<  pow 

Lootion 

Green  Riv«r 

Sacton  10.  T1SN.  RI09W.  Straetwater 

Coooly.  WY 

Po«fd«r  Rmw 

Sactnn    10.   T33N.   R73W    ConvafS« 

County.  WV 

Stau«<«f 

S«:lion  2.  T19N.  Ria«W,  Sweenwelee 

imarconnect 

County.  WY 

Kanda  .._ 

Sacnon  2*.  TtSN.  R106W.  Sweetwalet 

County.  WV 

Was^ak•e  Bas<n    .... 

Sacaon   1.   T20N.  R92W.   Sweetwalw 

County.  VW 

WMburton 

Section    28.    T34S.    R41W.    Morion 

Country.  KS 

WeW  County 

Section     23.     T12N.     R60W.     WeM 

County,  CO 

Fu^wFadarH 

Sacaon     7.     TSeN.    R93W,    Framonl 

Eicharge 

County.  WV 

Qmanoo  

Seckon     13,     T18S.     R45W.     Kiowa 

County.  CO 

Comment  date:  June  23, 1987,  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

2.  Columbia  Gas  Transmission  Corp. 

(Docket  No.  CP87-339-0001 

Take  notice  that  on  May  7,  1987. 
Columbia  Gas  Transmission 
Corporation  (Applicant),  1700 
MacCorkle  Avenue,  SE.,  Charleston, 
West  Virginia  25314.  filed  in  Docket  No, 
CP87-339-000  an  application  pursuant  to 
sections  7(b)  and  7(c)  of  the  Natural  Gas 
Act  for  a  certificate  of  public 
convenience  and  necessity  authorizing 
the  construction  and  operation  of 
certain  natural  gas  facilities,  an 
additional  delivery  point,  a  revised 
service  agreement,  and  an  order 
granting  permission  and  approval  to 
abandon  certain  natural  gas  facilities,  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Applicant  proposes  to  construct 
approximately  5.9  miles  of  24-inch 
pipehne  and  related  facilities  in 
Rockland  County.  New  York,  replacing 
approximately  9.5  miles  of  8-inch  and 
10-inch  pipeline  and  related  facilities.  Of 
the  9.5  miles  of  replaced  facilities, 


Applicant  proposes  to  abandon  in  place, 
4.7  miles  of  8-inch  and  10-inch  pipeline 
from  Route  202  to  Eckerson  Land  and 
abandon  by  sale  to  Orange  and 
Rockland  Utilities.  Inc.  (Orange  and 
Rockland).  4.8  miles  of  8-inch  and  10- 
inch  pipeline  from  Eckerson  Lane  to 
West  Nyack. 

Applicant  states  the  related  facility 
construction  consists  of  an 
interconnecting  measuring  facility  to  be 
utilized  as  a  new  point  of  delivery  to 
Orange  and  Rockland  which  would  be 
constructed  at  the  eastern  terminus  of 
the  proposed  24-inch  pipeline  (referred 
to  hereinafter  as  Buena  Vista  delivery 
point),  and  an  interconnecting 
measuring  and  regulating  facility  to  be 
constructed  near  the  western  terminus 
of  the  proposed  pipeline  as  it  connects 
to  Applicant's  existing  8-inch  pipeline 
system  (referred  to  hereinafter  as 
Algonquin  interconnection).  Applicant 
states  this  latter  facility  would  replace 
an  existing  emergency  interconnection 
with  Algonquin  Gas  Transmission 
Company  (Algonquin). 

In  addition.  Applicant  proposes  to 
provide  a  1,200  Dt  per  day  increase  in 
Orange  and  Rockland's  sales 
entitlement  under  Applicant's  Rate 
Schedule  CDS. 

The  total  estimated  investment  cost  of 
the  proposed  construction  projects  is 
$8,110,900  including  the  Commission's 
filing  fees.  Applicant  states  it  would 
finance  the  proposed  construction  with 
internally  generated  funds. 

Specifically,  Applicant  requests 
authorization  for  the  following: 
1(a)  The  construction  and  operation  of 
approximately  5.9  miles  of  24-inch 
pipeline  located  in  Rockland  County, 
New  York. 
l(bj  The  construction  and  operation  of 
interconnecting  piping  and  measuring 
facilities  for  the  new  Buena  Vista 
delivery  point  to  Orange  and 
Rockland  located  in  Rockland  County, 
New  York. 
l{cj  The  construction  and  operation  of 
an  interconnecting  measuring  and 
regulating  facility  for  the  Aigonguin 
interconnection,  replacing  an  existing 
emergency  interconnection  with 
Aigonguin  located  in  Rockland 
County.  New  York. 
2(a)  The  abandonment,  in  place,  of 
approximately  4.0  miles  of  8-inch  and 
0.7  mile  of  10-inch  pipeline  from  Route 
202  to  Eckerson  Land  located  in 
Rockland  County,  New  York. 
2(b)  The  abandonment  by  sale  to 
Orange  and  Rockland  of 
approximately  4.2  miles  of  8-inch  and 
0.6  mile  of  10-inch  pipeline  from 
Eckerson  Land  to  West  Nyack  located 
in  Rockland  County.  New  York. 


3(a)  The  abandonment  by  sale  to 
Orange  and  Rockland  of  the  Eckerson 
Lane  delivery  point  located  in 
Rockland  County,  New  York. 

3(b)  The  abandonment  by  sale  to 
Orange  and  Rockland  of  the  Spring 
Valley  delivery  point  located  in 
Rockland  County,  New  York. 

3(c)  The  abandonment  by  sale  to 
Orange  and  Rockland  of  the  West 
Nyack  delivery  point  located  in 
Rockland  County,  New  York. 

3(d)  The  abandonemnt  of  the  Route  202 
regulating  facilities  located  in 
Rockland  County,  New  York. 
Comment  date:  June  23. 1986,  in 

accordance  with  Standard  Paragraph  F 

at  the  end  of  this  notice. 

3.  Northwest  Pipeline  Corp. 
[Docket  No.  CP87-350-000] 

Take  notice  that  on  May  14. 1987, 
Northwest  Pipeline  Corporation 
(Northwest),  295  Chipeta  Way,  Salt  Lake 
City,  Utah  84108,  filed  inOoc-ket  No. 
CP87-350-000  an  application  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act  for  a 
limited-term  certificate  of  public 
convenience  and  necessity  authorizing 
the  transportation  of  natural  gas  in 
interstate  commerce  for  the  account  of 
Enron  Oil  and  Gas  Company  (Enron) 
and  requests  Commission  approval  for 
the  selective  discounting  of  its  T-2 
transportation  rate  and  its  Big  Piney 
gathering  rate  on  behalf  of  Enron,  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Northwest  proposes  to  transport  up  to 
125,000  MMBtu  of  natural  gas  per  day. 
on  an  interruptible  basis,  for  the  account 
of  Enron  pursuant  to  a  gas 
transportation  agreement 
(transportation  agreement)  dated  April 
29, 1987.  which  provides  for 
transportation  service  under  Rate 
Schedule  T-2  of  Northwest's  FERC  Gas 
Tariff  Volume  1-A.  The  term  of  the 
transportation  agreement  would 
commence  with  the  effective  date  of  the 
regulatory  authorization  and  continue 
through  October  31, 1989,  unless 
mutually  extended  by  both  parties. 
However,  the  total  of  the  transportation 
agreement  would  not  exceed  three 
years,  it  is  stated. 

Northwest  states  that  Enron  owns 
supplies  of  natural  gas  in  the  Big  Piney 
field  located  in  Wyoming  which  it  would 
deliver  to  Northwest  at  various  existing 
receipt  points  on  Northwest's 
transportation  system.  If  is  explained 
that  Enron  s  Big  Piney  gas  supplies  were 
previously  sold  to  Northwest  pursuant 
to  ten  gas  purchase  contracts.  It  is 
further  stated  that  Enron  has  entered 
into  a  settlement/release  agreement 


dated  April  29.  1987  (release  agreement) 
with  Northwest  which  provides  for  the 
temporary  release  of  these  supplies 
which  would  enable  Enron  to  pursue 
other  markets  for  its  supplies  and 
provide  Northwest  take-or-pay  relief. 
Enron  and  Northwest  have  entered  into 
a  gathering  service  agreement  (gathering 
agreement)  under  which  Northwest 
would  gather  up  to  125.000  MMBtu  of 
natural  gas  per  day  from  the  wells 
subject  to  the  release  agreement  for  the 
account  of  Enron  and  deliver  the  subject 
gas  to  Northwest's  Opal  Gasoline  Plant 
in  Lincoln  County,  Wyoming,  it  is  stated. 

Northwest  proposes  to  transport 
Enron's  volumes  received  at  Opal  under 
the  gathering  agreement,  through  its 
transmission  system  and  deliver 
thermally  equivalent  volumes  less  any 
fuel  retained  in-kind  for  Enron's  account 
at  existing  interconnections  with 
Colorado  Interstate  Gas  Company  and 
El  Paso  Natural  Gas  Company  at  the 
delivery  points  indicated  in  the 
transportation  agreement. 

It  is  asserted  that  the  proposed 
transportation  ser\ice  would  enable 
Enron  to  compete  economically  for  spot- 
market  sales. 

It  is  stated  that  the  non-jurisdictional 
gathering  agreement  provides  for 
gathering  ser\ices  subject  to  the  Big 
Piney  area  gathering  rate  and  fuel 
reimbursement  as  set  forth  on  Sheet  No. 
2-B  of  Volume  No.  2  of  Northwest's 
FERC  Gas  Tariff,  and  that  the 
transportation  agreement  provides  for 
service  pursuant  to  Rate  Schedule  T-2  of 
Northwest's  FERC  Gas  Tariff,  Volume 
No.  1-A.  Northwest  proposes  to  charge 
Enron  for  gathering  and  transportation 
services  at  its  maximum  applicable 
rates  unless  Enron  is  unable  to  market 
its  gas.  Northwest  requests 
authorization  to  discount  first  its  T-2 
transportation  rate  and  second  its  Big 
Piney  Area  gathering  rate  as  necessary 
to  result  in  a  combined  gathering  and 
transportation  rate,  exclusive  of  fuel, 
which  equals  48  cents  per  MMBtu,  plus 
one  half  of  the  following  quantity: 
market  price  in  dollars  per  MMBtu.  less 
third  party  changes  in  dollars  per 
MMBtu.  less  fuel  deduction  in  dollars 
per  MMBtu.  less  $1.73  per  MMBtu. 
However.  Northwest  would  not  reduce 
its  mainline  rate  below  2.3  cents  per 
MMBtu  nor  would  it  reduce  its  Big  Piney 
Area  gathering  rate  below  10.0  cents  per 
MMBtu.  it  is  stated. 

Northwest  also  requests  a  waiver  of 
the  similarly  situated  provision  of  Sheet 
No.  2-B  of  its  Volume  No.  2  Tariff  as 
necessary  to  allow  it  to  charge  discount 
rates  for  Enron  without  the  requirement 
that  identical  discounted  rates  be 
provided  to  aii  other  customers  within 
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the  Big  Piney  Gathering  Area.  Northwest 
contends  that  the  specific  circumstances 
of  the  instant  proposal  justifies  the  need 
to  be  able  to  discount  gathering  service 
for  Enron. 

Comment  date:  June  23, 1987,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

4.  Transcontinental  Gas  Pipe  Line  Corp. 

(Docket  No.  CI'87-349-000| 

Take  notice  that  on  May  14, 1987. 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco),  P.O.  Box  1396. 
Houston.  Texas  77251.  filed  in  Docket 
No.  CP87-349-000  an  application 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act  for  a  certificate  of  public 
convenience  and  necessity  authorizing 
the  construction  and  operation  of 
certain  pipeline  facilities,  all  as  more 
fully  set  forth  in  the  application  which  is 
on  file  with  the  Commission  and  open  to 
public  inspection. 

Transco  requests  authority:  (1)  To 
operate  an  existing  1.19  mile  16-inch 
diameter  pipeline  which  crosses  the 
Delaware  River  near  the  Pennsylvania/ 
Delaware/New  Jersey  border.  (2)  to 
construct  and  operate  a  1.00  mile  16-inch 
diameter  pipeline  to  connect  the  1.19 
mile  pipeline  to  Transco's  system  in 
Delaware  County,  Pennsylvania,  and  (3) 
to  construct  and  operate  a  1.78  mile  20- 
inch  diameter  pipeline  to  connect  the 
1.19  pipeline  to  Transco's  pipeline 
system  in  Gloucester  County,  New 
Jersey.  It  is  stated  that  the  estimated 
capital  cost  of  the  1.00  mile  and  1.78  mile 
pipelines  and  appurtenant  facilities  is 
$2,405,000. 

Transco  states  that  it  plans  to 
construct  the  pipelines  and  place  them 
in  operation  by  the  1987-88  winter 
heating  season.  Transco  further  states 
that  the  subject  facilities  would  enhance 
the  security  of  its  ability  to  continue  to 
serve  its  New  Jersey  markets  in  the 
event  the  use  of  an  existing  12-inch 
Delaware  River  crossing  is  lost  for  any 
reason.  Under  normal  operating 
conditions,  the  facilities  would  provide 
Transco  with  an  increase  in  capacity  of 
9  MMcf  per  day  into  New  Jersey,  it  is 
stated. 

Comment  date:  June  23, 1987,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

5.  Tninkline  Gas  Co. 

I  Docket  No.  CP87-34O-^)00| 

Take  notice  that  on  May  12. 1987, 
Trunkline  Gas  Company  (Trunkline), 
P.O.  Box  1642,  Houston,  Texas,  77001, 
filed  in  Docket  No.  CP87-340-000  an 
application  pursuant  to  section  7(b)  of 
the  Natural  Gas  Act  and  the  regulations 
thereunder  for  authorization  permitting 


and  approving  abandonment  of  service 
provided  pursuant  to  a  certificate  of 
public  convenience  and  necessity  which 
authorized  the  receipt,  transportation 
and  redelivery  of  natural  gas  on  behalf 
of  Amoco  Production  Company 
(Amoco),  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Trunkline  states  that  it  was 
authorized  in  Docket  No.  CP77-597. 
dated  January  9, 1978,  to  receive, 
transport  and  redeliver  natural  gas  on 
behalf  of  Amoco  pursuant  to,  and  in 
accordance  with  two  transportation 
agreements  between  Trunkline  and 
Amoco  dated  August  8, 1977. 

Trunkline  also  states  that  the 
authorization  in  Docket  No.  CP77-597. 
provide  for  a  two-part  transportation 
service  pursuant  to  the  terms  of  the 
transportation  agreement.  The  "A" 
contract  provided  for  the  transportation 
of  Amoco's  gas  from  Ship  Shoal  Block 
292  offshore  Louisiana  to  a  point  on 
Trunkline's  existing  system  in  Ship 
Shoal  Block  274  offshore  Louisiana.  This 
portion  of  service  is  provided  to  Amoco 
by  Trunkline  pursuant  to  Rate  Schedule 
T-29  of  Tninkline's  FERC  Gas  Tariff, 
Original  Volume  No.  2.  The  "B"  contract 
provided  for  the  firm  transportation  of 
up  to  3.000  Mcf  per  day  from  Ship  Shoal 
Block  274  offshore  Louisiana  to  a  point 
of  interconnection  between  the  facilities 
of  Trunkline  and  Florida  Gas 
Transmission  Corporation  (Florida  Gas) 
located  in  Calcasieu  Parish,  Louisiana. 
Trunkline  constructed  a  side  valve  and 
appurtenant  measuring  facilities  to 
effectuate  such  delivery  to  Florida  Gas. 
This  portion  of  Trunkline's  service  is 
provided  to  Amoco  pursuant  to  rate 
Schedule  T-30  of  Trunkline's  FERC  Gas 
Tariff,  Original  Volume  No.  2. 

Trunkline  further  states  that  Amoco 
has  represented  that  reserxes  being 
transported  under  these  agreements 
have  been  depleted.  The  interconnection 
with  Florida  Gas  as  authorized  in 
Docket  No.  CP77-597  will  remain  in 
place  for  use  with  other  transporation 
agreements. 

Trunkline  states  that  it  specifically 
requests  Commission  authorization  to 
abandon  8er\ice  provided  under 
Trunkline's  Rate  Schedules  T-29  and  T- 
30,  and  to  cancel  such  Rate  Schedules 
effprtive  October  1, 1988.  pursuant  to  a 
termination  letter  dated  November  20. 
1986. 

Comment  date:  June  23. 1987.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 


6.  United  Gas  Pipe  Line  Co. 

(Docket  No.  CP87-361-0OOI 

Take  notice  that  on  May  22, 1987, 
United  Gas  Pipe  Line  Comapny  (United). 
P.O.  Box  1478,  Houston,  Texas  77251- 
1478.  filed  in  Docket  No.  CP87-3bl-000 
an  application  pursuant  to  section  7(b) 
of  the  Natural  Gas  Act  for  permission 
and  approval  to  abandon  a  direct 
industrial  sale  service  to  Liberty  Oil  and 
Gas  Corporation,  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

United  states  that  it  has  notified  this 
customer  by  letter  dated  August  4,  1986, 
that  its  firm  sales  contract  would 
terminate  on  January  1. 1987.  United 
further  states  that  continuation  of  the 
present  service  is  not  in  the  public 
interest  and  it  requests  that  the 
Commission  permit  the  termination  of 
direct  sale  service  to  the  extent 
required. 

United  is  not  requesting  abandonment 
authority  of  any  facilities.  United  states 
that  the  subject  delivery  facilities  would 
be  left  in  place  to  accommodate  either 
future  transportation  service  or  new 
sales  service  if  appropriate  contractual 
arrangements  can  be  made.  United 
states  that  if  such  new  arrangements  are 
not  made,  it  will  file  to  abandon  such 
facilities. 

Comment  date:  June  23, 1987,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

Standard  Paragraph 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  filed  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street.  NF...  Washington,  DC 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestanis 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 


and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  owm  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 
Kenneth  F.  Plumb, 
Secretary. 

[FR  Doc.  87-12975  Filed  6-5-87;  8:45  am) 
BILUNG  COOE  6717-01-M 


[Docket  No.  CI87-61 1-000  and  CI87-618- 

0001 

Amerada  Hess  Corp.;  Application 

June  2.  1987. 

Take  notice  that  on  May  20. 1987. 
Amerada  Hess  Corporation  (Amerada 
Hess)  of  P.  O.  Box  2040.  Tulsa. 
Oklahoma  74102.  filed  an  application  for 
a  three-year  Expedited  Partial  Limited- 
Term  Abandonment  and  a  three-year 
Limited-Term  Blanket  Sales  Certificate 
with  Pregranted  Abandonment,  pursuant 
to  sections  7(b)  and  7(c)  of  the  Natural 
Gas  Act  (NGA),  §  2.76.  2.77, 157.18. 
157.30  and  375.307  of  the  Commission's 
Regulations  and  Docket  No.  RM85-1-000 
(Order  No.  436). 

Amerada  Hess  states  that  it  has 
recently  executed  a  series  of  agreements 
with  Southern  Natural  Gas  Company 
(Southern)  in  settlement  of  all  claims 
and  disputes  arising  under  a  gas 
purchase  contract  (Contract)  dated  May 
16. 1978.  as  amended,  covering  interests 
in  Blocks  37.  38.  57.  58.  Eugene  Island 
Area,  Offshore  Louisiana.  Pursuant  to 
the  terms  of  the  settlement.  Southern 
has  agreed  to  pay  Amerada  Hess  a  lump 
sum  settlement  in  order  to  resolve  all 
claims  concerning  Southern's  potential 
liability  for  any  failure  to  take  or  pay  for 
gas  under  the  Contract  for  any  time 
prior  to  March  1. 1987.  Amerada  Hess 
has  agreed  to  reduced  purchase 
requirements,  and  in  return.  Southern 
has  agreed  to  a  partial  release  of  gas 
committed  to  it  under  the  Contract. 
Amerada  Hess  indicates  that  it  will  sell 
released  gas  to  Southern's  nominee  or 
other  purchasers. 

Amerada  Hess  seeks  a  partial,  three- 
year-temi  abandonment  authorization  of 


previously  shut-in  production.  Amerada 
Hess  indicates  that  in  1986  Southern's 
takes  were  less  than  24%  of  the  annual 
contract  quantity.  The  gas  qualifies  as 
NGPA  sections  102  and  104  gas. 
Amerada  Hess  states  that  it  intends  to 
sell  the  released  production  to  various 
purchasers,  including  SNG  Trading,  at 
levels  in  excess  of  the  recent  deliveries 
to  Southern.  Amerada  Hess  also  seeks  a 
three-year  blanket  sales  certificate 
authorizing  sales  of  the  abandoned  gas 
with  pregranted  abandonment. 

Any  person  desiring  to  be  heird  or  to 
make  any  protest  with  reference  to  said 
application  should  on  before  15  days 
after  the  date  of  publication  of  this 
notice  in  the  Federal  Register,  file  with 
the  Federal  Energy  Regulatory 
Commission.  Washington,  DC  20426.  a 
petition  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  rules  of  practice  and 
procedure  (18  CFR  385.211  and  385.214). 
All  protests  filed  with  the  Commission 
will  be  considered  by  it  in  determining 
the  appropriate  action  to  be  taken  but 
will  not  serve  to  make  the  profestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  in  any 
proceeding  herein  must  file  a  petition  to 
intervene  in  accordance  with  the 
Commission's  rules. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  Applicant  to  appear 
or  to  be  represented  at  the  hearing. 
Kenneth  F.  Plumb. 
Secretary. 
[FR  Doc.  87-12931  Filed  6-5-87;  8:45  am] 

BILLING  CODC  6717-01-M 


(Docket  No.  0182-213-002] 

Amoco  Production  Co.,  Petition  To 
Amend  Certificate  of  Public 
Convenience  and  Necessity 

June  2. 1987. 

Take  notice  that  on  May  13, 1987, 
Amoco  Production  Company  (Amoco), 
of  P.O.  Box  50879.  New  Orieans, 
Louisiana  70150,  filed  an  application 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act  for  the  Commission  to  issue  an 
Order  Amending  the  Certificate  of 
Public  Convenience  and  Necessity 
issued  July  19. 1982  in  Docket  No.  CI82- 
213-000  (previously  amended  by  Order 
issued  December  18.  1985  in  Docket  No. 
CI82-213-001)  permitting  Amoco  to 
replace  two  (2)  electric  driven 
compressors  with  gas  engine  driven 
units,  and  to  permit  the  use  of  this 
Certificated  Facility  to  deliver  natural 
gas  to  Florida  Gas  Transmission 


Company  (FGT)  under  conventional  gas 
sales  contracts  and  to  facilitate  the 
transportation  of  natural  gas  through 
FGT's  pipeline  system  for  direct  sales  by 
Amoco  to  local  distribution  companies, 
pipeline  companies,  and  end-users. 

Amoco  states  that  since  the  issuance 
of  the  original  Certificate,  and  the  first 
Amendment  thereto,  a  need  has 
developed  to  replace  two  (2)  of  the 
electric  driven  units  with  gas  engine 
driven  units.  Amoco  indicates  that  there 
will  be  no  change  in  the  existing, 
previously  filed  Compressor 
Specifications  and  that  any  changes  to 
the  Sound  Level  Data  previously 
furnished  have  not  been  quantified. 

The  original  Certificate  states  that  this 
facility  will  be  used  in  the 
transportation  of  natural  gas  to  Florida 
Gas  Transmission  Company  (FGT)  in 
satisfaction  of  Amoco's  warranty 
obligation  (FPC  Docket  No.  CI65-584). 
Amoco  states  that  that  obligation  has 
now  expired,  and  Amoco  is  currently 
seeking  Commission  authorization  to 
make  conventional  sales  to  FGT  and 
may  secure  new  markets  in  the  FGT 
service  area  in  the  future.  Accordingly. 
Amoco  requests  authority  to  utilize  this 
facility  to  deliver  natural  gas  to  FGT 
under  conventional  natural  gas  sales 
contracts  and  also  to  use  this  facility  to 
facilitate  the  transportation  of  natural 
gas  through  FGT's  pipeline  system  for 
sales  that  Amoco  may  negotiate  with 
local  distribution  companies,  other 
pipeline  companies,  and  end-users. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  June  17, 
1987,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
DC  20426,  a  petition  to  inter\'ene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  rules 
of  practice  and  procedure  (18  CFR 
385.211,  385.214).  All  protests  filed  with 
the  Commission  will  be  considered  by  it 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
in  any  proceeding  herein  must  file  a 
petition  to  intervene  in  accordance  with 
the  Commission's  rules. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
to  be  represented  at  the  hearing. 
Kenneth  F.  Plumb, 
Secretary. 

(FR  Doc.  87-12936  Filed  6-5-87;  8:45  am] 
BILLING  COOE  6717-01-M 
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I  Docket  No9  CP84-354-003.  CP87'-189- 
0001 


Black  Mariln  Plp«(tn«  Co. 
Technical  Conference 


Infofmal 


June  2,  1987. 

Take  notice  that  an  informal  technical 
conference  will  be  held  at  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NEL,  Washington, 
DC  20426.  on  June  18. 1987.  at  10:00  a  m 
in  the  above  captioned  matters. 

On  December  23, 1986,  Black  Marlin 
Pipeline  Company  (Black  Marlin)  filed 
an  application  to  amend  the  existing 
certificate  of  public  convenience  and 
necessity  issued  by  the  Commission  in 
Docket  No.  CP84-354-003  on  November 
17, 1984.  By  its  application.  Black  Marlin 
seeks  authority  to  transport  additional 
volumes  of  natural  gas  for  Enron 
Industrial  Natural  Gas  Company  from 
an  existing  point  of  receipt  in  Federal 
High  Inland  Area.  Offshore  Texas  (HI) 
Block  A-6,  and  from  proposed  points  of 
receipt  in  HI  Block  171  and  in  State 
Tract  98-L,  High  Island  Area  Offshore, 
Galveston  County.  Texas  (State  Tract 
98-L).  to  an  existing  point  or  points  of 
delivery  in  Texas  City.  Galveston 
County.  Texas.  In  Docket  No.  CP87-18^ 
000,  Shell  Offshore.  Inc.  (SOI)  requests 
that  the  Commission  institute  a 
proceeding  pursuant  to  sections  5  (e) 
and  (f)  of  the  Outer  Continental  Shelf 
Lands  Act  (OCSLA).  SOI  alleges  that 
Black  Marlin  has  violated  the 
nondiscriminatory  access  provisions  of 
the  OCSLA.  Any  issue  associated  with 
the  above  listed  docket  numbers  may  be 
discussed  at  this  informal,  technical 
conference. 

All  parties  to  this  proceeding,  the 
Commission  staff,  and  interested 
members  of  the  public  are  invited  to 
attend.  However,  mere  attendance  at 
the  conference  will  not  confer  party 
status.  Any  person  wishing  to  become  a 
party  to  this  proceeding  must  file  a 
motion  to  intervene  in  accordance  with 
Rule  214  of  the  Commission's  rules  of 
practice  and  procedure.' 

FOR  FURTHER  INFORMATION  CONTACT: 
Randy  P.  Parker,  Office  of  the  General 

Counsel.  Federal  Energy  Regulatory 

Commission,  825  N.  Capitol  Street. 

NE..  Washington,  DC  20426  (202)  357- 

6569 


'  18  CFR  385.214  1 19861 


Louis  J.  Sacher.  Office  of  Pipeline  and 
Producer  Regulation.  Federal  Energy 
Regulatory  Commission.  825  N. 
Capitol  Street.  NE..  Washington,  DC 
20426  (202)  357-68«l 

Kanneth  F  Plumb. 

SecreUiry 

[FR  Doc  87-12937  Piled  6-5-67;  &45  am) 

•HXMO  cool  •717-4MI 


lDock«f  Mo.  CW7-579-O00I 
Cabot  Corp.;  Application 

]une  2. 1987. 

Take  notice  that  on  May  11, 1987. 
Cabot  Corporation  (Cabot),  of  P.O.  Box 
9901.  Amarillo,  Texas  79105,  filed  an 
application  pursuant  to  sections  4  and  7 
of  the  Natural  Gas  Act.  15  U.S.C.  717c 
and  717f  (1982),  and  Parts  154  and  157  of 
the  Federal  Energy  Regulatory 
Commissions  (Commission) 
Regulations,  18  CFR  Parts  154  and  157 
(1986),  for  a  blanket  crtificate 
authorizing  Cabot  to  make  sales  for 
resale  of  surplus  residue  gas  processed 
at  Cabot's  Walton  Plant  in  Winkler 
County,  Texas,  with  pregranted 
abandonment  authorization.  Cabot 
requests  such  authorization  for  the 
remaining  life  of  the  reserves  in 
question.  Cabot  also  requests  waiver  of 
the  Commission's  requirements  for  filing 
and  maintaining  rate  schedules  and  for 
waiver  of  other  reporting  requirements 
under  the  Commission's  Regulations 
during  the  period  of  the  certificate. 

Cabot  also  requests,  pursuant  to 
S  157.28  of  the  Commission's 
Regulations,  that  the  Commission 
promptly  grant  Cabot  temporary 
authorizaiton  to  sell  natural  gas  for 
resale  in  interstate  commerce,  with 
pregranted  abandonment. 

Cabot  was  previously  authorized  to 
abandon  the  sale  to  Transwestem 
Pipeline  Company  of  the  surplus  residue 
gas  processed  at  Cabot's  Walton 
processing  plant  in  Docket  No.  CI87- 
202-000  by  ordpr  issued  Febniary  27, 
1987,  in  Kerr-McGee  Corporation,  et  al.. 
Docket  No.  G-12235-003,  cf  a! 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  June  17. 
1987,  file  with  the  Federal  Enegy 
Regulatory  Commission,  Washington, 
DC  20426,  a  petition  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commissions's  rules 
of  practice  and  procedure  (18  CFR 
385.211,  385.214).  All  protests  filed  with 
the  Commission  will  be  considered  by  it 
in  determining  the  appropriate  action  to 


be  taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
in  any  proceeding  herein  must  file  a 
petition  to  intervene  in  accordance  with 
the  Commission's  rules. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
to  be  represented  at  the  hearing. 
Kenneth  F.  Plumb. 
Secretary. 
(FR  Doc  87-12932  Filed  6-5-87:  8:45  am) 

BHUMQ  COOC  •717-01-M 


IDocl<et  No  CI87-442-O00.  et  al.l 
Enron  Oil  &  Gas  Co.;  Application 

June  2.  1987. 

Take  notice  that  on  April  7. 1987. 
Enron  Oil  &  Gas  Company  (Enron),  of 
P.O.  Box  1188,  Houston,  Texas  77251, 
filed  an  application  pursuant  to  section 
7  of  the  Natural  Gas  Act  (NGA)  and 
S  154.92(d)  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  154.92(d)),  to  continue  certain 
sales  of  natural  gas  in  interstate 
commerce  previously  made  by  Holly 
Energy,  Inc.  (Holly),  all  as  more  fully 
shown  on  the  attached  Appendix  "B" 
and  in  the  application,  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

By  various  assignments  Belco 
Development  Corporation  (Belco) 
acquired  all  of  Holly's  right,  title  and 
interest  in  certain  oil  and  gas  leases,  in 
certain  lands  in  Lea  and  Eddy  Counties, 
New  Mexico,  Weld  County,  Colorado. 
Pecos  and  Upton  Counties.  Texas,  and 
McKenzie  County,  North  Dakota, 
effective  June  1, 1984. 

By  Certificate  of  Ownership  and 
Merger  merging  BclNorth  Petroleum 
Corporation,  Belco  Development 
Corporation  and  HNG  Oil  Company  into 
Enron  Oil  &  Gas  Company  dated 
December  10, 1986,  Belco  was  merged 
into  Enron  effective  December  31, 1986. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  June  17, 
1987,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington. 
DC  20428,  a  petition  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  rules 
and  practice  and  procedure  (18  CFR 
385.211,  385.214).  All  protests  filed  with 
the  Commission  will  be  considered  by  it 
in  determining  the  appropriate  action  to 


be  taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
in  any  proceeding  herein  must  file  a 


petition  to  intervene  in  accordance  with 
the  Commission's  rules. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 

Appendix  B 


unnecessary  for  Applicant  to  appear  or 
to  be  represented  at  the  hearing. 
Kenneth  F.  Plumb, 
Secretary. 


OockatNa 


087-442-000. 

CW7-443-000 

087-444-000.. 

087-445-000 

087-446-000.. 

087-447-000.. 

087-448-000  . 

087-449-000 
087-450-000 

087-451-000 .. 

087-452-000... 

087-453-000 

CI87-454-000   . 

087-455-000 ... 

087-456-000 .. 

087-457-000... 

087-458-000. . 

087-459-000... 

C1B7-46O-000   .. 

O87-46)-000  ... 

087-462-000  ... 


Coniract  name 


Lulher  Haugen  Unit 

West  Law  Unit 

Nortti  Dakota  Stale  Un<1  02. 

Sheep  Federal _ 

Lous  0<nnef 

Van<Jert>o« 

Amttrong  "CV 


Vandiver  "DO"  Lease.. 
Caskey  "EV"... _„. 

Tony  "FU" 

Moore  "FO " 

Federal  "CZ  " 

Federal  "FC" 


Purchaser 


Location.  fieW  county.  Slate 


Federal  "BZ" 

Aroo  "EC"  No  2.... 
Afco  "EC"  No.  1.... 
Pan  American „. 


McKay-Shell    and    Dorothy 

McKay 
H«*(e  Federal  No    1  and 

No  4. 
Vales- Witliamsoo  „ 


Amacker  No  1 . 


WiHiston  Basin  Interstate  Pipeline 
Company 

WiHtslon  Basin  tnlerstate  Pipeline 
Company 

WUhston  Basm  Interstate  Pipeline 
Company 

WMiston  Basin  IntersWte  Pipeline 
Company. 

Panhandle  Eastern  Pipe  Line  Com- 
pany. 

Panhandle  Eastern  Pipe  Line  Com- 
pany 

Transwestem  Pipeline  Company 


Transwestem  Pipeline  Company. 
Transwestem  Pipeline  Company. 

Transwestem  Pipeline  Company 

Transwestem  Pipeline  Company  . 

Transwestem  Pipeline  Company  . 

Transwestem  Pipeline  Company.. 

Transwestem  Pipeline  Company 

Transwestem  Pipeine  Company 

Transwestem  Pipeline  Company 

El  Paso  Natural  Gas  Company 

El  Paso  Natural  Gas  Company 

El  Paso  Natural  Gas  Company 

El  Paso  Natural  Gas  Company 

El  Paso  tilatural  Gas  Corr^>any 


BoKcar    Bjtte    (Red    R(ver)    Pool. 

McKenzie  County  North  DaKola 
Boxcar     Butte    (Red    River)    Field. 

McKenrie  Count>,  North  Dakota. 
BoKcar    Butte    (Red    Rfveo    Pool. 

McKenzie  County.  Notti  Oaliota. 
BoKcar    Butte    (Red    River)    Pool. 

McKenzie  County,  North  Dakota. 
WeW  County.  Cokxado 

Hamt)efl  Field.  Weld  County.  Colca- 

do 
Eagle     Oeek     East     Field.     Eddy 

C^nty.  New  Mexco. 

Eddy  Ck)unty  New  Mexico 

Eagle    Creek    Field.    Eddy    County. 

New  Mexico 
Cotton    Creek    Field.    Eddy   County. 

New  Mexico 
Cemetary  Field.  Eddy  County.  New 

Mexico 
Eagle    Oeek    FieW,    Eddy    County. 

New  MexKX) 
Eddy  Uno  Fiekl,  Eddy  County.  New 

Mexico 
Eagle    Creek    Strawn    Field.    Eddy 

County.  New  Mexico 
Eagle   Oeek    Field.    Eddy   County. 

New  Mexico 
Eagle    Creek    F<e\a.    Eddy   County, 

New  Mexico 
Gomez   NW   Field.   Pecos   County. 

Texas 
Lusk  Fiekl.  Lee  County,  New  Mexico.. 

High  Nitro  Field,  Eddy  County.  New 

Mexico. 
Burton  Flat  East  Fiek).  Eddy  County. 

New  Mexico- 
Arnacker-Tippett        Field.        Upton 

County,  Texas 


(FR  Doc.  87-12433  Filed  6-5-87;  8:45  am) 
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(Docket  No.  CI85-633-004J 

Tenneco  Oil  Co.  et  al.;  for  Renewal 
and  Expansion  of  Limited-Term 
Abandonment  Authority,  for 
Amendment  of  Certificate  of  Public 
Convenience  and  Necessity,  and 
Request  for  Expedited  Action 

June  2.  1987. 

In  the  matter  of  Tenneco  Oil  Co.,  Houston 
Oil  &  Minerals  Corp..  Tenneco  Exploration, 
Ltd.,  Tenneco  Exploration  II,  Ltd..  TINCO, 
Ltd.,  and  Tenneco  West,  Inc. 

Take  notice  that  on  May  21,  1987, 
pursuant  to  sections  4  and  7  of  the 
Natural  Gas  Act  (\GA).  15  U.S.C.  717- 
717z,  and  Part  157  of  the  Rules  of 
Practice  and  Procedure  of  the  Federal 
Energy  Regulatory  Commission 
(Commission),  Tenneco  Oil  Company. 
Houston  Oil  h  Minerals  Corporation! 
Tenneco  Exploration,  Ltd.,  Tenneco 
Exploration  II,  Ltd,.  TINCO,  Ltd.,  and 


Tenneco  West,  Inc.  (hereinafter  referred 
to  collectively  as  Tenneco  Oil),  filed  an 
application  to  renew  and  amend  its 
Order  Permitting  and  Approving 
Limited-term  Abandonments  and 
Grantmg  Certificates,  issued  on  October 
29, 1985,  in  Docket  Nos.  C185-633-000,  et 
al.  (October  29th  Order),  as  amended  on 
March  28. 1986.  (i)  to  extend  the  term 
thereof  through  March  31, 1988,  and  (ii) 
to  expand  such  authorization  to  cover 
all  categories  of  gas  under  the  Natural 
Gas  Policy  Act  of  1978  (NGPA)  subject 
to  Natural  Gas  Act  (NGA)  jurisdiction, 
without  regard  to  applicable  price. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  June  17, 
1987,  file  vvith  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street.  NE..  Washington,  DC 
20426.  a  motion  to  intervene  or  protest  in 
accordance  with  the  requirements  of  the 
Commissions  Rules  of  Practice  and 
Procedure.  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  actions  to 


Contract  i  Base  pnce 
date      I  S'MMBtu 


06-14-77 

06-14-77 

06-14-77 

04-26-76 

05-24-76 

05-05-77 

11-01-73 

05-01-80 
02-08-79 

02-08-79 

02-08-79 

02-08-79 

02-06-79 

02-06-79 

06-06-79 

05-01-80 

12-05-66 

02-12-80 

03-01-60 

01-17-80 

02-01-86 


2.623 

2.623 

2.623 

2623 

2.623 

2623 

2.217 

2623 
2.623 

4816 

4.816 

2.623 

4.816 

4.816 

2623 

^623 

1.243 

2623 

4816 

2263 

2.20 


Otnei  ad)jstmenls  $/ 
MMBtu 


.01  Gathenng  131  Tax. 
.01  CJathehng  131  Tax.. 
.01  Galhenng  131  Tax  . 
01  Gathering   131  Tax.. 

1085  Tax 

.1085  Tax 

.2574  Tax 


0012  Gathenng  .2703  Tax... 
.0012  (Sathenng  .2703  Tax . 

.0012  (Sathenng  3456  Tax. 

.3456  Tax 

.2703  Tax 

.0012  Gathenng  .3456  Tax. 

.3456  Tax 

.0012  (Sathenng  .2703  Tax . 

0012  (Gathenng  .2703  Tax .. 

.09  Tax 

.0333  Tax 

.3456  Tax 

.2268  Tax 

.16  Tax 


Est  sales 
MMBtu 


860 

163 

6.000 

2.000 

5.862 


4.500 

15.600 
471 

120 

14 

367 

10 

90 

42 

465 

31.400 

1.047 


800 

160 


be  taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Under  the  procedures  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 
Kenneth  F,  Plumb, 
Secretary. 
(FR  Doc.  87-12934  Filed  6-5-87;  8:45  am] 
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1  Docket  No.  CI87-467-O00.  et  a!.] 

Texaco  Producing  Inc.;  Application 
June  2. 1987, 

Take  notice  that  on  April  8, 1987, 
Texaco  Producing  Inc.  (Applicaant),  of 
P.O.  Box  52332,  Houston,  Texas  77052. 
filed  an  application  pursuant  to  the 
provisions  of  the  Natural  Gas  Act.  for 


UM  I 


21620 
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21621 


certificulfs  of  public  convemunce  and 
necessity  as  successor-in-interest  of 
Dome  Petroleum  Corporation  to 
continue  to  sell  gas  covered  by  the  gas 
purchase  contracts  listed  in  the  attached 
Exhibit  "B".  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Effective  December  31, 1986.  Texaco 
Oils  Inc.  was  merged  into  Texaco 
Producing  Inc. 

On  November  1. 1983.  Texaco  Oils 
Inc.  acquired  by  assignment  the  interest 
of  Dome  Petroleum  Corporation  in 
certain  properties  described  in  contracts 
identified  in  Exhibit  "B."  Applicant, 
therefore,  requests  authorization  to 
continue  the  sales  of  natural  gas 
previously  made  by  Dome  Petroleum 


Corporation  pursuant  to  its  small 
producer  ctjrtificate  in  Docket  No.  CS78- 
60. 

Any  person  desiring  to  be  beard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  June  17. 
1987,  file  with  the  Federal  Energy 
Regulatory  Commission.  Washington. 
DC  20426.  a  petition  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  rules 
of  practice  and  procedure  (18  CFR 
385.211.  385.214).  All  protests  filed  with 
the  Commission  will  be  considered  by  it 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
in  any  proceeding  herein  must  file  a 


petition  to  intervene  in  accordance  with 
the  Commission's  rules. 

Under  the  procedure  herein  provid«»d 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
to  be  represented  at  the  hearing. 
Kenneth  F.  Plumb, 
Sfcrelary. 

Exhibit  "B  ' 

Pursuant  to  5§  157.24(b)  and  57.25  of 
the  Commission's  Regulations  under  the 
Natural  Gas  Act,  Applicant  incorporates 
herein  by  reference  the  following  gas 
sales  contracts  and  instruments  of 
assignment  filed  contemporaneously 
herewith  as  part  of  applicant's  Rate 
Schedule: 


DockMNO. 


CI87-467-000. 
Cie7-468-000. 
087-468-000. 
CI87 -470-000 

CI87-47I-000. 
CI87-472-000. 
CI87-473-000., 
Cia7-474-000. 


Conhad 


1«US3 
I6M55 

iett66 

161157 

Miisa 

161159 

leiieo 


ConMd 


10-13-61 
01-30-63 
05-03-72 
10-18-73 

06-24-74 
10-1ft-«4 
09-07-65 
12-1»-77 


FMd 


Sou*  Bianco.  PiclutM  CMis _ — . 

South  Blanco.  Pictured  C«ti _ 

Blanco.  MeM  vwde  - 

Aztec  Frwtland.  South  Blanco.  Pidurad  CMIi.  Ballard  Pictured 
Ofti 

BaK)  Oakola    

Ignacn  Blanco     

Iqnacio  Blanco      — — — ______ 

Pidured  CWte  Formalwo — 


County  Stale 


Rio  ArT<)e.  New  M«vk:o   - 
Rk>  l>trt»/Sm>  Ooval  New  ktaiuco.. 
R«  Amba/San  Oovai.  Hmm  Memco.. 
Ra  AnOa/San  Juan.  New  Meiiro 

San  Juan.  Naw  Maioo ..._ 


La  Plata.  Colorado 

U  Plata.  Colorado 

San  Juan.  New  Mcuco .. 


Purflhaaar 


El  Paso 
BPaia 
El  Paso 
BPai» 


ai 

ElPaio 
BPaaa. 

El  Paso 


|ra  Doc.  87-12935  Filed  6-5-87:  8:45  am| 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Executive  Resources  and  Performance 
Review  Board;  Appointment  of 
Members 

As  required  by  the  Civil  Service 
Reform  Act  of  1978  (Pub.  I-  9,S-454). 
Chairman  Dennis  R.  Patri<;k  has 
appointed  Mr.  Gerald  W.  Brock,  Chief  of 
the  Common  Carrier  Bureau,  to  the 
Executive  Resources  and  Performance 
Review  Board. 
WilKam  |.  Tricarico. 
Secmtnry.  Frdrml  Communicotions 
Commission. 

|KR  Doc.  87-129»>2  Filed  6-5-87:  »;45  am) 
BILLING  COOC  (ril-Ot-M 


IReport  No.  16621 

Petitions  for  Reconsideration  of 
Actions  in  Rulemaking  Proceedings 

liine  2,  1987. 

Petitions  for  reconsideration  have 
been  filed  in  the  Commission  rule 
making  proceeding  listed  in  this  Public 
Notice  and  published  pursuant  to  47 
CFR  1.429(e).  The  full  text  of  these 
documents  are  available  for  viewing  and 
copying  in  Room  239, 1919  M  Street, 


NW..  Washington,  DC.  or  may  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Service  (202-«57-3800).  Oppositions  to 
these  petitions  must  be  filed  June  19. 
1987.  |une  23,  1987.  See  §  1.4(b)(1)  of  the 
Commission's  rules  (47  CFR  1.4(b)(1)). 
Replies  to  an  opposition  must  be  filed 
within  10  days  after  the  time  for  filing 
oppositions  has  expired. 
Subject:  Amendment  of  §  73.202|b). 
Table  of  Allotments,  FM  Broadcast 
Stations.  (Columbia,  Greenwood, 
Hartsville,  Lexington  and  North 
Augusta.  South  Carolina)  (MM  Docket 
No.  86-72.  RMs  5073.  5240.  5404.  5405 
A5406) 

Number  of  petitions  received:  1 
Subject:  Amendment  of  5  73.202(b), 
Table  of  Allotments,  FM  Broadcast 
Stations.  (Freedom  and  Morgan  Mill, 
California)  (MM  Docket  No.  86-100, 
RM-5031) 

Number  of  petitions  received:  2 

Subject:  Amendment  of  the  Amateur 
Radio  Service  Rules  to  Expand  the 
Privileges  Available  to  Novice 
Operators.  (PR  Docket  No.  66-161. 
RM's  5022,  5023.  5024.  5025.  5038.  5251. 
5281  &  5282) 

Number  of  petitions  received:  1 

Federiil  Communications  Commission. 

WiUiam  |.  Tricarico, 

Secretary. 

\VH  Doc.  87-12961  Filed  6-5-87;  8.'45  amj 
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FEDERAL  RESERVE  SYSTEM 

(Docket  No. R-0604i 

Moditicafion  to  Federal  Reserve  ACH 
Service 

AGENCV:  Board  of  Governors  of  the 
Federal  Reserve  System. 
action:  Modification  to  the  Federal 
Resi-rve  ACH  Service. 

summary:  The  Board  has  modified  the 
procedure  used  by  Federal  Reserve 
Banks  to  recover  the  value  of  float 
generated  in  automated  clearing  house 
("ACH")  operations  due  to  nonstandard 
holiday  closings  by  eliminating  the 
exception  procedure  for  institutions  that 
object  to  receiving  debits  on  mandatory 
nonstandard  holidays. 

EFFECTIVE  DATE:  ]"\    2    V'H" 
FOR  FURTHER  INFORMATION  CONTACT: 
lulius  Oreska.  Manager.  (202/452-3878) 
Division  of  Federal  Reserve  Bank 
Operations;  Elaine  M.  Boutilier,  Senior 
Attorney  (202/452-2418)  Legal  Division; 
or  for  the  hearing  impaired  only. 
Telecommunication  Device  for  the  Deaf 
(TDD),  Eamestine  Hill  or  Dorothea 
Thompson  (202/452-3544):  Board  of 
Governors  of  the  Federal  Reserve 
System. 

SUPPLEMENTARY  INFOWMATION:  On  June 

12.  19mi,  the  Bourtl  iidopltni  a 
modification  to  the  float  recovery 


procedures  used  by  Reserve  Banks 
when  processing  ACH  debits  on  days 
when  a  receiving  institution  is  closed 
due  to  a  mandatory  nonstandard 
holiday  (a  state  or  local  holiday  not 
observed  on  a  regional  or  national 
basis).  51  FR  21421.  This  policy  stales 
that  if  a  receiver  of  an  ACH  debit 
transaction  is  closed  on  a  nonstandard 
holiday,  the  Reserve  Bank  will  debit  the 
receiver's  account  as  though  the 
institution  were  open  or  assess  the  cost 
of  the  Hoat  through  an  explicit  charge  or 
an  as-of  adjustment.  Nevertheless,  if, 
after  consultation  with  its  Reserve  Bank, 
an  institution  still  objects  to  receiving 
debits  on  mandatory  nonstandard 
holidays,  the  Reserve  Bank  will  not 
charge  the  institution  on  such  days,  but 
will  use  the  preexisting  procedures  for 
recovering  the  ACH  float  that  results. 
The  policy  became  effective  on  April  1. 
1987. 

On  May  14. 1987.  NACHA.  the 
national  trade  association  for  depository 
institutions  participating  in  the  ACH 
service,  adopted  a  rule  requiring  its 
member  institutions  to  accept  debit 
charges  to  their  reserve  or  clearing 
accounts  for  debit  transactions  settling 
on  legal  state  holidays  when  the 
institutions  are  required  to  be  closed. 
Under  Reserve  Bank  operating  circulars, 
NACHA  rules  are  incorporated  by 
reference  and  therefore  apply  to  all 
ACH  participants.  Because  the  NACHA 
rule  change  requires  its  members  to 
accept  the  debit  charges  on  nonstandard 
holidays,  there  was  a  question  whether 
the  Board's  exception  procedure  in  its 
policy  would  preempt  the  NACIL\  rule. 
Because  industry  practice  appears  to 
call  for  payment  of  ACH  debit  on 
mandatory  nonstandard  holidays,  the 
Board  has  determined  to  modify  its 
policy  to  conform  with  the  rule  adopted 
by  NACHA.  Therefore,  the  exceptions 
procedure  will  no  longer  apply. 

By  order  of  the  Board  of  Governors,  June  2, 
1987. 

William  W.  Wiles. 

Secretary  of  the  Board. 

\W.  Dor  8-'-12<»02  Filed  8-5-87:  8:45  am) 
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ACTION:  Notice. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
(Docket  No.  87M-0 158) 

CooperVision,  Inc.;  Premarket 
Approval  of  Models  2000,  2300.  and 
2500  Nd:YAG  Ophthalmic  Lasers  for 
Iridotomy 

AGENCY:  Food  and  Drug  Administration. 


summary:  The  Food  and  Drug 
Administration  (PDA)  is  announcing  its 
approval  of  the  supplemental 
application  by  CooperVision.  Inc..  Santa 
Clara.  CA,  for  premarket  approval, 
under  the  Medical  Device  Ainendments 
of  1976.  of  Models  2000,  2300,  and  2500 
Nd:YAG  Ophthalmic  Lasers.  After 
reviewing  the  recommendation  of  the 
Ophthalmic  Devices  Panel  FDA's 
Center  for  Devices  and  Radiological 
Health  (CDRH)  notified  the  applicant  of 
the  approval  of  the  application. 
DATE:  Petitions  for  administrative 
review  by  July  8, 1987. 
AOORESS:  Written  requests  for  copies  of 
the  summarj'  of  safety  and  effectiveness 
data  and  petitions  for  administrative 
review  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane,  Rockville.  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Philip  J.  Phillips.  Center  for  Devices  and 
Radiological  Health  (HFZ-460),  Food 
and  Drug  Administration,  8757  Georgia 
Avenue,  Silver  Spring,  MD  20910,  301- 
427-8221. 

SUPPLEMENTARY  INFORMATION:  On 
January  \b.  1987,  CooperVision,  Inc.. 
Santa  Clara,  CA  95051,  submitted  to 
CDRH  a  supplemental  application  for 
premarket  approval  of  Models  2000, 
2300,  and  2500  N'diYAG  Ophthalmic 
Lasers.  Models  2000.  2300.  and  2500 
Nd:YAG  Ophthalmic  Lasers  are 
neodymium:yttrium-aluminum-gamet 
(Nd:YAG)  ophthalmic  lasers  that  are 
indicated  for  performing  an  iridotomy 
(hole  in  the  iris). 

On  February  26. 1987.  the  Ophthalmic 
Devices  Panel,  an  FDA  advisory 
committee,  reviewed  and  recommended 
approval  of  the  application.  On  April  20, 
1987,  CDRH  approved  the  application  by 
a  letter  to  the  applicant  from  the 
Director  of  the  Office  of  Device 
Evaluation,  CDRH. 

A  summary  of  the  safety  and 
effectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  in  the 
Dockets  Management  Branch  (address 
above)  and  is  available  from  that  office 
upon  written  request.  Requests  should 
be  identified  with  the  name  of  the 
device  and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document. 

A  copy  of  all  approved  labeling  is 
available  for  public  inspection  at 
CDRH— contact  Philip  J.  Phillips  (HFZ- 
460),  address  above. 

Opportunity  for  Administrative  Review 

Section  515(d)(3)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  actj  (21 


U.S.C.  360e(d)(3))  authorizes  any 
interested  person  to  petition,  under 
section  515(g)  of  the  act  (21  U.S.C. 
360e(g)),  for  administrative  review  of 
CDRH's  decision  to  approve  this 
application.  A  petitioner  may  request 
either  a  formal  heanng  under  Part  12  (21 
CFR  Part  12)  of  FDA's  administrative 
practices  and  procedures  regulations  or 
a  review  of  the  application  and  CDRH's 
action  by  an  independent  advisory 
committee  of  experts.  A  petition  is  to  be 
in  the  form  of  a  petition  for 
reconsideration  under  §  10.33(b)  (21  CFR 
10.33(b)).  A  petitioner  shall  identify  the 
form  of  review  requested  (hearing  or 
independent  advisory  committee)  and 
shall  submit  with  the  petition  supporting 
data  and  information  showing  that  there 
is  a  genuine  and  substantial  issue  of 
material  fact  for  resolution  through 
administrative  review.  After  reviewing 
the  petition,  FDA  will  decide  whether  to 
grant  or  deny  the  petition  and  will 
publish  a  notice  of  its  decision  in  the 
Federal  Register.  If  FDA  grants  the 
petition,  the  notice  will  slate  the  issue  to 
be  reviewed,  the  form  of  review  to  be 
used,  the  persons  who  may  participate 
in  the  review,  the  time  and  place  where 
the  review  will  occur,  and  other  details. 

Petitioners  may,  at  any  time  on  or 
before  July  8. 1987.  file  w'ith  the 
Documents  Management  Branch 
(address  above)  two  copies  of  each 
petition  and  supporting  data  and 
information,  identified  with  the  name  of 
the  device  and  the  docket  number  found 
in  brackets  in  the  heading  of  this 
document.  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m..  Monday  through  Friday. 

This  notice  is  issued  under  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (sees. 
515(d).  520(h),  90  Stat.  554-555.  571  (21 
U.S.C.  360e(d),  360j(h)))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Director.  Center  for 
Devices  and  Radiological  Health  (21 
CFR  5.53). 

Dated:  May  27, 1987. 
John  C.  Villforth. 

Director,  Center  for  Devices  and  Radiological 
Health. 

[F'R  Doc.  87-12971  Filed  6-5-87:  8:45  amj 
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Health  Resources  and  Services 
Administration 

Advisory  Council;  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  announcement  is  made 
of  the  following  National  Advisory  body 
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scheJuled  to  meet  during  the  month  of 

July  1987: 

Name:  National  Advisory  Council  on 

Health  Professions  Education 
Date  and  Time:  July  27-28, 1987.  9:00 

a.m. 
Place:  Conference  Room  G.  Parklawn 

Buiidinx.  5600  Fishers  Lane.  Rockville, 

Maryland  20857 

Purpose:  The  Council  advises  the 
Secretary  with  respect  to  the 
administration  of  programs  of  Financial 
assistance  for  the  health  professions 
and  makes  recommendations  based  on 
its  review  of  applications  requesting 
such  assistance.  This  also  involves 
advice  in  the  preparation  of  regulations 
with  respect  to  policy  matters. 

Agenda:  The  open  portion  of  the 
meeting  will  cover  welcome  and  opening 
remarks,  report  of  the  Administrator, 
Health  Resources  and  Services 
Administration,  report  of  the  Director. 
Bureau  of  Health  Professions,  financial 
management  update,  discussion  on 
Council  issues  and  priorities,  and  update 
on:  Peer  review  procedures,  minority 
initiatives,  the  impact  on  health 
professions  education  of  investor  owned 
health  care  delivery  systems,  a  report  on 
the  socioeconomic  status  of  the  health 
professions  applicant  pool,  a  report  on 
Osteopathic  medicine,  a  review  of 
Council  resolutions  and  future  agenda 
items.  The  meeting  will  be  closed  July 
28. 1987.  for  the  remainder  of  the 
mee<ing  for  the  review  of  grant 
applications  for  two  year  schools  and 
Family  Medicine  Departments.  The 
closing  is  in  accordance  with  the 
provisions  set  forth  in  section  552lMc){6j. 
Title  5  use.  Code,  and  the 
Determination  by  the  Administrator, 
Health  Resources  and  Services 
Administration,  pursuant  to  Pub.  L  92- 
463. 

Anyone  requiring  information 
regarding  the  subject  Council  should 
contact  Mr.  Robert  Belsley.  Executive 
Secretary.  National  Advisory  Council  on 
Health  Professions  Education.  Room  80- 
22.  Pnrklawn  Building,  5600  Fishers 
Lane.  Rockville.  Maryland  20857. 
Telephone  (301)  443-6880. 

A^t^nda  Items  ar»»  subject  to  change  as 
priorities  dictate. 
Dated:  June  3. 1967. 

lackie  E.  Baum. 

Advisorv  Committee  Management  Officer, 

HRSA. 

IH<  Doc.  »J7-i:S6a  Filetl  tt-6-87;  8:45  am) 

BILLMC  COOC  4«M-1(-M 


National  Institutes  of  Hearth 

Recombknani  DNA  Advisory 
Comnoittee  Working  Group  on 
Revision  of  th«  NIH  GuKJ«ltnes; 
Meeting 

Pureuanl  to  Pub.  L.  93-463.  notice  is 
hereby  given  of  a  meeting  of  the 
Recombinant  D.\A  Advisory  Committei' 
Working  Group  on  Revision  of  the  NIfi 
Guidelines  at  the  Ijnden  Hill  Hotel 
Wimbledon  Room.  5400  F'ooks  Hill 
Road,  Bethesda.  Maryland  2<3fil4.  on 
June  22, 1987.  from  approximately  9  a.m. 
to  adjournment  at  approximately  5  pjn. 
to  discuss  revisions  to  the  NIH 
Guidelines  for  Research  Involving 
Recombinant  DNA  Molecules  proposed 
by  the  U.S.  Department  of  Agriculture. 
This  meeting  will  be  open  to  the  public. 
Attendance  by  the  public  will  be  limited 
to  space  avaialble. 

Further  information  may  be  obtained 
from  Dr.  William  J.  Gartland,  Executive 
Secretary,  Recombinant  DNA  Advisory 
Committee  Working  Group  on  Revision 
of  the  NIH  Guidelines.  Office  of 
Recombinant  DNA  Activities.  12441 
Par^clawn  Drive,  Suite  58,  Rockville. 
Maryland  20852.  telephone  (301)  770- 
0131. 

OMB's  "Mandatory  Information 
Requirements  for  Federal  Assistanc-e 
Program  Announcements"  (45  FR  39592) 
requires  a  statement  concerning  the 
official  government  programs  contained 
in  the  Catalog  of  Federal  Domestic 
Assistance.  Normally  NIH  lists  in  its 
announcements  the  number  and  title  of 
affected  individual  programs  for  the 
guidance  of  the  public.  Because  the 
guidance  in  this  notice  covers  not  only 
virtually  every  NIH  program  but  also 
essentially  every  Federal  research 
program  in  which  DNA  recombinant 
molecule  technique  could  be  used,  it  has 
been  determined  to  be  not  cost  effective 
or  in  the  public  interest  to  attempt  to  list 
these  programs.  Such  a  list  would  likely 
require  several  additional  pages.  In 
addition.  NIH  could  not  be  certain  that 
every  Federal  program  would  be 
included  as  many  federal  agencies,  as 
well  as  private  organizations,  both 
national  and  international,  have  elected 
to  follow  the  NIH  Guidelines.  In  lieu  of 
the  individual  program  listing,  NIH 
invites  readers  to  direct  questions  to  the 
information  address  above  about 
whether  individual  programs  listed  in 
the  Catalog  of  Federal  Domestic 
Assistance  are  affected. 

Dated:  June  2.  1987. 
Betty ).  B«veridg«. 

Committee  Manof^ment  Officer.  NIH. 
IFR  Doc.  87-12979  Filed  6-5-87:  »:46  amj 
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Public  Heatth  Service 

Privacy  Act  of  1974;  Alteratton  of 
System  of  Records 

agency:  Public  Health  Service.  HHS. 
action:  Notification  of  altered  system  of 
records.  

SUMMARY:  In  accordance  with  the 
requirements  of  the  Privacy  Act.  the 
Public  Health  Service  is  publishing  a 
notice  of  a  major  alteration  to  the 
system  of  records  09-15-0037.  "Public 
Health  Service  (PHS)  Scholarship  and 
National  Health  Service  Corps  (NHSC) 
Scholarship  Programs.  HHS/HRSA/ 
BHCDA."  The  altered  09-15-0037 
system  of  records  will  be  renamed  the 
"Public  Health  Service  (PHS)  and 
National  Health  Service  Corps  (NHSC) 
Health  Care  Provider  Records  System. 
HHS/HRSA/BHCDA." 
DATE:  PHS  invites  interested  parties  to 
submit  comments  on  the  proposed  new 
routine  uses  on  or  Utfort  joly  8,  1987. 
PHS  has  sent  a  Report  of  Alten^d 
System  to  the  Congress  and  to  the  Office 
of  Management  and  Budget  (OMB)  on 
May  28. 1987.  The  alteration  of  this 
system  of  records  will  be  effective  60 
days  from  the  date  submitted  to  OMB. 
and  the  proposed  routine  uses  will  be 
effective  July  8. 1987.  unless  PHS 
receives  comments  which  would  result 
in  a  contrary  determination. 
ADDRESS:  Please  address  comments  to 
thf  HKS.\  lYivacy  Act  Qxjrdinator, 
Department  of  Health  and  Human 
Services.  Room  14A-20,  Parklawn 
Buikiing,  5600  Fishers  Uno.  RorJtville. 
Maryland  20857.  telephone  (301)  443- 
3780.  This  is  not  a  toll-free  number.  We 
will  make  comments  received  available 
for  public  inspection  at  the  above 
address  during  normal  business  hours, 
8:30  a.m.  to  5KX)  pm 
FOR  FURTHER  IMFORMATIOfI  COHTACT: 
Joseph  J.  Jacobs,  M.D..  Deputy  Associate 
Director  for  Policy.  Bureau  of  Health 
Care  Delivery  and  Assistance,  HRSA, 
Room  7A-39.  Parklawn  Building.  5600 
Fishers  Lane.  Rockville.  MarjUnd  20857, 
telephone  (301)  443-1470.  ThU  is  not  a 
toll-frpp  numbrr 

SUPPLEMENTARY  INFORMATION:  The 

Bureau  of  Health  Care  Delivcrv  and 
Assistance  (BHCDA),  Health  Resources 
and  Services  Administration  (HRSA), 
currently  maintains  two  Privacy  Act 
systems  of  records  concerning  the 
recruitment  and  monitoring  of  PHS  and 
NHSC  scholarship  recipients.  These 
systems  of  records  are  09-15-0027. 
entitled  "National  Heath  Service  Corps 
(NHSC)  and  Induin  Health  Service  (IHS) 
Pre-Application  Recruitment  and 
Provider  File.  HHS/HRSA/BHCDA." 


and  09-15-0037.  entitled  "Public  Health 
Service  (PHS)  Scholarship  and  National 
Health  Service  Corps  (NHSC) 
Scholarship  Programs.  HHS/HRSA/ 
BHCDA." 

A.  To  improve  the  administrative 
management  controls  and  maintenance 
of  these  record  systems,  we  are 
proposing  a  major  alteration  of  the  09- 
15-0037  record  system  by  (1)  combining 
system  of  records  09-15-0027  with  09- 
15-0037,  and  augmenting  the  latter 
system  notice  appropriately  to 
describing  the  merged  system;  (2) 
changing  the  system  name  to  "Public 
Health  Service  (PHS)  and  National 
Health  Service  Corps  (NHSC)  Health 
Care  Provider  Records  System,  HHS/ 
HRSA/BHCDA";  and  (3)  deleUng 
records  system  09-15-0027. 

In  addition,  we  are  expanding  the 
"Categories  of  Records  In  the  System" 
and  the  "Purpose"  sections  to  provide 
for  the  collection  and  maintenance  of 
additional  records  (1)  concerning  an 
individual's  educational  background, 
previous  professional  employment,  and 
performance  and  credentialing  history 
as  a  licensed  health  professional,  and  (2) 
concerning  the  repayment/delinquent/ 
default  status  of  an  individual  who  has 
received  funds  under  the  PHS  or  NHSC 
scholarship  programs.  HRSA  will  use 
these  records  (1)  to  verify  information 
provided  on  NHSC  and  PHS  application 
and  associated  forms  to  determine  if  an 
individual  is  suitable  for  employment  in 
or  assignment  to  a  medical  facility 
located  in  a  health  manpower  shortage 
area  or  in  a  medically  underserved 
population  area.  (2)  to  verify  that  all 
claimed  professional  background  and 
employment  data  are  valid  and  all 
claimed  credentials  are  current  and  in 
good  standing,  and  (3)  to  assist  BHCDA 
officials  in  the  collection  of  overdue 
debts  owed  under  the  PHS  and  NHSC 
scholarship  programs. 

B.  In  conjunction  with  the  proposed 
major  alteration  to  the  09-15-0037 
record  system,  we  are  combining  and 
renumbering  the  existing  09-15-0027  and 
09-15-0037  routine  uses  (numbers  1 
through  5).  and  are  proposing  to  add 
thirteen  new  routine  uses.  They  are  as 
follows; 

1.  The  proposed  new  routine  use 
number  6  will  permit  HRSA  to  disclose 
records  to  Department  contractors  and 
subcontractors  for  the  purpose  of 
assisting  BHCDA  program  officials  in 
collecting,  compiling,  aggregating, 
analyzing,  and  refining  records  used  in 
administering  the  NHSC  program.  The 
contractors  and  subcontractors  are 
required  to  maintain  Privacy  Act 
safeguards  with  respect  to  such  records. 
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2.  The  proposed  new  routine  use 
number  7  will  permit  HRSA  to  disclose 
records  to  Department  contractors  and 
subcontractors  for  the  purpose  of 
recruiting,  screening,  and  matching 
health  professionals  for  emplojinent  in 
or  assignment  to  a  medical  facility 
located  in  a  health  manpower  shortage 
area  or  in  a  medically  underserved 
population  area,  such  as  Indian  Health 
Service  (IHS)  medical  facility  sites,  and 
community  health  centers.  Department 
contractors  and  subcontractors  will  be 
authorized  (1)  to  verify  biographic  data 
supplied  by  NHSC  recruits  on 
application  and  associated  forms  for  the 
purpose  of  evaluating  the  applicant's 
professional  qualifications,  experience, 
and  suitability,  and  (2)  to  provide 
professional  suitability  evaluation 
information  to  NHSC  officials, 
prospective  employers,  or  to  site 
representatives,  for  the  purpose  of 
appraising  the  applicant's  professional 
quahfications  and  suitability  for  site 
assignment.  The  contractors  and 
subcontractors  are  required  to  maintain 
Privacy  Act  safeguards  with  respect  to 
such  records. 

3.  It  is  the  policy  of  PHS  and  HRSA  to 
communicate  with  State  medical 
licensing  boards  about  the  professional 
performance  histories  of  all  health 
professionals  who  apply  for  and/or  who 
obtain  employment  in  or  assignment  to 
medical  facilities  located  in  a  health 
manpower  shortage  area  or  a  medical 
underserved  population  area.  This  will 
include  health  professionals,  whether 
practicing,  resigned,  or  retired,  who 
have  been  terminated  because  of 
incompetence  and  whose  professional 
health  care  activities  so  significantly 
failed  to  conform  to  generally  accepted 
standards  of  professional  medical 
practice  as  to  raise  reasonable  concern 
for  the  health  and  safety  of  private 
sector  patients.  Therefore,  the  proposed 
new  routine  use  number  8  will  permit 
HRSA  to  disclose  records,  consisting  of 
names.  Social  Security  numbers, 
employment  history,  educational  data, 
accreditation,  licensing,  and 
professional  qualification  data,  to  State 
or  local  government  medical  licensing 
boards  and/or  to  the  Federation  of  State 
Medical  Boards  or  a  similar 
nongovernment  entity  which  maintains 
records  concerning  individuals' 
employment  histories  or  concerning  the 
issuance  or  retention  of  licenses  or 
registrations  necessary  to  practice  a 
health  professional  occupation  or 
specialty.  The  purpose  of  this  disclosure 
will  be  (1)  fo  enable  HRSA  to  obtain 
information  relevant  to  a  decision 
concerning  a  health  professional's 
accomplishments,  professional  and 


personal  background,  qualifications,  and 
experience  to  determine  the  individual's 
suitability  for  employment/assignment 
or  retention  as  a  health  service  provider 
in  a  medical  facility  located  in  a  health 
manpower  shortage  area  or  in  a 
medically  underserved  population  area, 
and  (2)  to  inform  State  medical  licensing 
boards  or  the  appropriate 
nongovernment  entities  about  the  health 
care  practices  of  a  practicing, 
terminated,  resigned,  or  retired  health 
services  provider  whose  professional 
health  care  activity  so  significantly 
failed  to  conform  to  generally  accepted 
standards  of  professional  medical 
practice  as  to  raise  reasonable  concern 
for  the  health  and  safety  of  private 
sector  patients. 

Prior  to  making  any  decisions  or  any 
further  disclosures  under  this  routine 
use.  HRSA  will  take  the  following  steps 
to  verify  any  conflicting  or  adverse 
information  it  has  received:  (1)  Contact 
the  State  medical  licensing  board, 
credentialing  body,  or  other  information 
sources  for  additional  information;  (2) 
contact  the  individual  identified  and 
request  hi.T./her  to  correct  or  update  the 
information  or  to  supply  additional 
documentation:  and  (3)  seek  additional 
verifying  information  from  other 
credentiahng  bodies  when  possible. 

Following  verification,  the  information 
collected  will  be  reviewed  to  determine 
whether  the  conflicting  or  adverse 
information  is  relevant  to  the 
individual's  effectiveness  as  a  health 
professional.  If  a  positive  determination 
is  made,  the  individual's  file  will  be 
provided  to  the  appropriate  NHSC 
program  official  or  personnel  office  for 
action  consistent  with  existing  policies 
and  procedures.  When  the  conflicting  or 
adverse  information  is  found  irrelevant, 
the  explanation  of  the  discrepancies  will 
be  sent  to  the  subject  individual  with 
notice  that  the  information  will  be 
placed  in  his/her  record  file  and/or 
personnel  file  to  preclude  repeating  such 
a  review  in  the  future. 

4.  The  proposed  new  routine  use 
number  9  will  permit  HRSA  to  disclose 
to  private  parties  such  as  present  and 
former  employers,  references  listed  on 
application  and  associated  forms,  other 
references,  and  educational  institutions. 
The  purpose  of  such  disclosures  is  to 
evaluate  an  individual's  professional 
accomplishments,  performance,  and 
educational  background,  and  to 
determine  if  an  applicant  is  suitable  for 
employment  in  or  assignment  to  a 
medical  facility  located  in  a  health 
manpower  shortage  area  or  in  a 
medically  underserved  population  area. 
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5.  The  Debt  Collection  Act  of  1982 
requires  Federal  agencies  to  implement 
procedures  for  the  collection  of  overdue 
debts  owed  to  the  Federal  Government. 
Within  HRSA.  record  system  09-lS- 
0045.  entitled  "URSA  Loan  Repayment/ 
Debt  Management  Records  System. 
HUS/HRSA/OA."  covers  debt 
management  activities  for  individuals 
who  have  been  determined  to  be 
delinquent  in  repaying  their  loans. 
However,  some  debt  management 
activities  also  will  be  carried  out  under 
the  09-15-0037  record  system.  For 
example,  prior  to  determining  if  NHSC 
scholarship  recipients  are  unable  to 
repay  their  scholarship  loans.  BMCDA 
officials  counsel  them  in  repayment 
efforts.  To  assist  URSA  and  BHCDA 
officials  in  identifying,  locating,  and 
collecting  from  delinquent  borrowers, 
we  are  proposing  to  add  nine  new 
routine  uses  for  the  purpose  of  managing 
debts  owed  under  the  PUS  and  NHSC 
scholarship  programs. 

The  proposed  new  routine  uses 
numbers  10  through  18  will  permit  HRSA 
to  disclose  necessary  information  to 
other  Federal  agencies,  the  Department 
of  the  Treasury,  consumer  reporting 
agencies,  debt  collection  bureaus,  and 
other  private  and  public  parties.  The 
purposes  of  such  disclosures  are  (1)  to 
determine  the  delinquent  debtors" 
creditworthiness  and  their  ability  to 
repay  their  debts.  (2)  to  aid  in  the 
collection  of  debts  owed  under  the 
NHSC  program.  (3)  to  locate  delinquent 
debtors,  and  (4)  to  assist  HRSA  in  its 
debt  management  activities. 

Prior  to  making  any  actual  disclosure 
under  routine  use  number  11.  which  will 
permit  disclosure  to  another  Federal 
agency  for  salary  and  administrative 
offsets,  HRSA  will  take  the  following 
due  process  steps:  (1)  Verify  the 
existence  of  the  debt,  and  (2)  take 
reasonable  action  to  locate  the  debtor  to 
send  written  notice  to  him/her  that  the 
claim  is  overdue:  that  the  agency 
intends  to  disclose  information  to 
another  Federal  agency;  of  what  the 
disclosure(s)  will  consist:  and  what  his/ 
her  rights  are  with  respect  to  the  claim 
as  set  forth  in  Guidelines  issued  by  the 
Office  of  Mangement  and  Budget  (48  FR 
pages  15556  and  15559.  April  11. 1983). 
For  example.  HRSA  will  allow  the 
debtor  to  examine  agency 
documentation  of  the  debt,  and  will 
provide  an  opportunity  for  the 
individual  to  enter  into  a  written 
agreement  satisfactory  to  the  agency  for 
repayment  of  any  outstanding  debts. 

Before  making  any  disclosures  to  debt 
collection  agencies,  HRSA  will  obtain 
assurance  from  such  agencies  that  they 
will  comply  with  the  Fair  Credit 


Reporting  Act  (15  U.S.C.  1681  et  seq.) 
and  with  any  other  applicable  Federal 
law  governing  the  provision  of  consumer 
credit  information.  Assurances  to  this 
effect  will  be  incorporated  in  service 
contracts  between  the  Government  and 
debt  collection  agencies.  The  service 
contracts  will  contain  a  provision 
subjecting  the  contractors  to  section  (m) 
of  the  Privacy  Act,  which  provides  that 
such  contractors  are  liable  under  the 
criminal  provisions  of  the  Privacy  Act  as 
"employees  of  the  (Federal)  agency." 

C.  We  are  also  making  additional 
minor  revisions  to  the  09-15-0037  record 
system  notice  to  improve  clarity  and 
specificity,  and  to  incorporate  normal 
updating  changes.  Such  revisions 
include,  but  are  not  limited  to,  the 
following: 

1.  We  have  updated  the  "System 
Location"  section  to  indicate  that 
records  are  located  at  contractor  sites 
and  that  partial  records  are  located  at 
DHHS  Regional  Offices.  A  list  of 
contractor  sites  and  DHHS  Regional 
Offices  is  available  upon  request  from 
the  Policy-Coordinating  Official  listed  in 
the  "System  Manager(s]  and  Address" 
section. 

2.  We  have  updated  the  "Authority" 
section  to  include  the  authorities  under 
the  Debt  Collection  Act  of  1982  which 
provide  for  the  implementation  of  debt 
management  activities  and  collection  of 
Social  Security  numbers,  and  the 
authorities  which  authorize  verification 
of  an  individual's  suitability  for 
employment. 

3.  We  have  revised  the  "Safeguards" 
section  to  clarify  authorized  users,  and 
to  add  a  statement  that  contractors  and 
subcontrators  must  comply  with  the 
Privacy  Act. 

4.  We  have  updated  the  "System 
Manager(s)  and  Address"  section  to 
include  the  title  and  location  of  the 
Policy-Coordinating  Official. 

5.  We  have  updated  the  "Notification 
Procedures"  section  to  include  the 
procedures  for  obtaining  individual 
records  by  making  requests  in  person  or 
by  mail. 

The  09-15-0037  system  notice  was  last 
published  in  the  Federal  Register  on 
Novembr  24. 1986  (51  FR  42509-42510). 
We  are  republishing  the  system  notice 
in  its  entirety  below  to  incorporate  the 
proposed  changes.  The  following  notice 
is  written  in  the  present,  rather  than 
future  tense,  in  order  to  avoid  the 
unnecessary  expenditure  of  public  funds 
to  republish  the  notice  after  the  changes 
have  become  effective. 


U..ILU  .M.iy  ,;h,  1987. 
Wilford  |.  Forbush. 

Deputy  Assistant  Secretary  for  Health 
Operations  and  Director.  Office  of 
Management. 

09-15-0037 

SYSTEM  NAME: 

Public  Health  Service  (PHS)  and 
National  Health  Service  Corps  (NHSC) 
Health  Care  Provider  Records  System, 
HHS/HRSA/BHCDA. 

SECURITY  CLASStFtCATIOH: 

None. 

SYSTEM  location: 

Division  of  Health  Scr\'ices 
Scholarships.  Bureau  of  Health  Care 
Delivery  and  Assistance.  Health 
Resources  and  Services  Administration, 
Parklawn  Building.  5600  Fishers  Lane. 
Rockville.  MD  20857. 

Division  of  National  Health  Service 
Corps.  Bureau  of  Health  Care  Delivery 
and  Assistance,  Health  Resources  and 
Services  Administration,  Parklawn 
Building.  5600  Fishers  Lane,  Rockville. 
MD  20857. 

Parklawn  Computer  Center.  Food  and 
Drug  Administration.  Parklawn  Building, 
5600  Fishers  Lane,  Rockville,  MD  20857. 

Washington  National  Records  Center. 
4205  Suitland  Road.  Suitland.  MD  20409. 

Records  are  also  located  at  contractor 
sites.  A  list  of  contractor  sites  where 
individually  identifiable  data  are 
currently  located  is  available  upon 
request  to  the  Policy-Coordinating 
Official,  at  that  individual's  address 
shown  in  the  "System  Manager(s)  and 
Address"  section  of  this  notice. 

Partial  records  are  also  located  at 
Department  of  Health  and  Human 
Services  (HHS)  Regional  Offices.  A  list 
of  Regional  Offices  where  individually 
identifiable  data  are  currently  located  is 
available  upon  request  to  the  Policy- 
Coordinating  Official. 

categories  of  individuals  covered  bv  the 
system: 

Individuals  who  have  applied  for,  who 
have  been  approved  to  receive,  who  are 
receiving,  and  who  have  received  funds 
under  the  PHS  and  NHSC  scholarship 
programs:  individuals  who  have 
volunteered  for  service  in  the  NHSC; 
scholarship  recipients  who  are  fulfilling 
their  PHS  and/or  NHSC  scholarship 
obligations;  and  individuals  who  include 
an  interest  in  employment  in  or  an 
assignment  to  a  medical  facility  located 
in  a  health  manpower  shortage  area  or  a 
medically  underserved  population  area, 
including  public  and  Federal  medical 
facilities,  such  as  community  health 
centers.  Indian  Health  Service  (IHS) 


medical  facilities,  and  other  federally 
sponsored  public  health  centers. 

categories  of  RECORDS  W  THE  SYSTEM: 

Contains  name.  Social  Security 
number,  scholarship  application  and 
associated  forms,  employment  data, 
professional  performance  and 
credentialing  history  of  licensed  health  , 
professionals:  preference  for  site- 
selection;  personal,  professional,  and 
demographic  background  information; 
progress  reports  (which  include  related 
data,  correspondence,  and  professional 
performance  information  consisting  of 
continuing  education,  performance 
awards,  and  adverse  or  disciplinary 
actions):  payroll  forms,  deferment  and 
placement  data:  and  repayment/ 
delinquent/default  status  information. 

authority  for  maihtenance  of  the 
system: 

Section  333  of  the  Public  Health 
Service  Act,  as  amended  (42  U.S.C. 
254f),  Assignment  of  Corps  Personnel; 

Section  338  of  the  Public  Health 
Service  Act,  as  amended  (42  U.S.C. 
294t),  National  Health  Service  Corps 
Scholarship  Program; 

Section  338C  of  the  Public  Health 
Service  Act,  as  amended  (42  U.S.C. 
2,94v).  Private  Practice; 

Section  202  of  Title  II  of  Pub.  L  92-157 
(42  U.S.C.  3505d),  National  Health 
Manpower  Clearinghouse: 

Debt  Collection  Act  of  1982.  Pub.  L. 
97-365  (5  U.S.C.  5514  note): 

Section  4  of  the  Debt  Collection  Act  of 
1982,  Pub.  L  97-365  (5  U.S.C.  5514  note  ), 
Requirement  That  Applicant  Furnish 
Taxpayer  Identifying  Number  and 

Section  215(a)  of  the  Public  Health 
Sen-ice  Act.  as  amended  (42  U.S.C. 
216(a)).  for  PHS  commissioned  officers, 
and  5  U.S.C.  3301  for  civil  service 
employees,  both  of  which  authorize 
verification  of  an  individual's  suitability 
for  employment. 

PURPOSE(S): 

The  purposes  of  this  system  of  records 
are:  (1)  To  select  applicants  for  the  PHS 
and  NHSC  scholarship  programs;  (2)  to 
monitor  scholarship-related  activities, 
such  as  payment  tracking,  deferment  of 
service  obligation,  default,  placement, 
and  claims  determination;  (3)  to  select 
and  match  PHS  and  NHSC  scholarship 
recipients.  NHSC  volunteers,  and  other 
individuals  for  assignment  to  or 
employment  with  a  private  or  group 
practice  or  to  a  medical  facility  located 
in  a  health  manpower  shortage  area  or  a 
medically  underserved  population  area, 
including  other  public  and  federally 
sponsored  medical  programs,  such  as 
IHS  medical  facilities  and  community 
health  centers;  (4)  to  monitor  services 


provided  by  NHSC  or  PHS  health 
providers;  (5)  to  maintain  records  on 
and  to  verify  individuals'  educational 
background,  previous  and  current 
professional  employment  data,  and 
performance  history  information  to 
verify  that  all  claimed  background  and 
employment  data  are  valid  and  all 
claimed  credentials  are  current  and  in 
good  standing;  and  (6)  to  assist  Bureau 
of  Health  Care  Delivery  and  Assistance 
(BHCDA)  officials  in  the  collection  of 
overdue  debts  owed  under  the  PHS  and 
NHSC  scholarship  programs. 

Records  in  this  system  are  also  used 
by  HHS  Regional  Offices  and  IHS  for 
the  purpose  of  negotiating  site 
assignment,  and  by  PHS  for  the  purpose 
of  recruiting  health  professionals  for 
PHS  programs. 

Records  may  be  transferred  to  system 
No.  09-15-0045.  "Health  Resources  and 
Services  Administration  Loan 
Repayment/Debt  Management  Records 
System.  HHS/HRSA/OA."  for  debt 
collection  purposes  when  BHCDA 
officials  are  unable  to  collect  overdue 
debts  owed  under  the  PHS  and  NHSC 
scholarship  programs. 

routine  USES  OF  RECORDS  MAINTAINED  (N 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PROPOSES  OF  SUCH  USES: 

1.  The  Health  Resources  and  Services 
Administration  (HRSA)  may  disclose 
records  to  a  congressional  office  from 
the  record  of  an  individual  in  response 
to  a  verified  inquiry  from  the 
congressional  office  made  at  the  written 
request  of  that  individual. 

2.  The  Department  may  disclose 
information  from  this  system  of  records 
to  the  Department  of  Justice,  or  to  a 
court  or  other  tribunal,  when 

(a)  HHS,  or  any  component  thereof,  or 

(b)  Any  HHS  employee  in  his  or  her 
official  capacity:  or 

(c)  Any  HHS  emloyee  in  his  or  her 
individual  capacity  where  the 
Department  of  Justice  (or  HHS.  where  it 
is  authorized  to  do  so)  has  agreed  to 
represent  the  employee;  or 

(d)  The  United  States  or  any  agency 
thereof  where  HHS  determines  that  the 
litigation  is  likely  to  affect  HHS  or  any 
of  its  components,  is  a  party  to  litigation 
or  has  an  interest  in  such  litigation,  and 
HHS  determines  that  the  use  of  such 
records  by  the  Department  of  Justice,  the 
court  or  other  tribunal  is  relevant  and 
necessary  to  the  litigation  and  would 
help  in  the  affective  representation  of 
the  governmental  party,  provided, 
however,  that  in  each  case.  HHS 
determines  that  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

3.  In  the  event  that  a  system  of 
records  maintained  by  this  agency  to 


carry  out  its  functions  indicates  a 
violation  or  potential  violation  of  law, 
whether  civil,  criminal,  or  regulatory  in 
nature,  and  whether  arising  by  general 
statute  or  particular  program  statute,  or 
by  regulation,  rule  or  order  issued 
pursuant  thereto,  the  relevant  records  in 
the  system  of  records  may  be  referred  to 
the  appropriate  agency,  whether 
Federal,  State,  or  local,  charged  with 
enforcing  or  implementing  the  statute  or 
rule,  regulation  or  order  issued  pursuant 
thereto. 

4.  HRSA  may  disclose  records 
consisting  of  names,  disciplines,  current 
mailing  addresses,  and  dates  of 
graduation  or  scholarship  recipients  to 
designate  coordinators  at  each  school  or 
medicine,  osteopathy,  and  denistry 
participating  in  the  scholarship  program 
for  the  purpose  of  guiding  and  informing 
these  recipients  about  the  nature  of  their 
forthcoming  professional  service 
obligation  in  health  manpower  shortage 
areas  or  medically  underserved 
population  areas. 

5.  HRSA  may  disclose  records 
consisting  of  name  of  scholarship 
recipient,  professional  school  he/she  is 
attending,  and  the  date  of  graduation  to 
health  professions  associations  and 
other  interested  health  professions 
groups  which  have  responsibility  for 
coordinating  funds  paid  to  students  from 
Federal  and  other  sources. 

6.  HRSA  may  disclose  records  to 
Department  contractors  and 
subcotractors  for  the  purpose  of 
collecting,  compiling,  aggregating, 
analyzing,  or  refining  records  in  the 
system.  Contractors  maintain,  and  are 
also  required  to  ensure  that 
subcontractors  maintain.  Privacy  Act 
safeguards  with  respect  to  such  records. 

7.  HRSA  may  disclose  records  to 
Department  contractors  and 
subcontractors  for  the  purpose  of 
recruiting,  screening,  and  matching 
health  professionals  for  assignment  to  or 
employment  in  a  medical  facility  located 
in  health  manpower  shortage  areas  or 
medically  underser\'ed  population  areas, 
including  other  federally  sponsored 
programs,  such  as  IHS  medical  facility 
sites  and  community  health  centers.  In 
addition.  Department  contractors  and 
subcontractors  (1)  may  disclose 
biographic  data  and  information 
supplied  by  potential  applicants  (a)  to 
references  listed  on  application  and 
associated  forms  for  the  purpose  of 
evaluating  the  applicant's  professional 
qualifications,  experience,  and 
suitability,  and  (b)  to  a  State  or  local 
government  medical  licensing  board 
and/or  to  the  Federation  of  State 
Medical  Boards  or  a  similar 
nongovernment  entity  for  the  purpose  of 
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verifying  that  all  claimed  background 
and  employment  data  are  valid  and  all 
claimed  credentials  are  current  and  in 
good  standing:  (2)  may  disclose 
biographic  data  and  information 
supplied  by  references  listed  on 
application  and  associated  forms  to 
other  references  for  the  purpose  of 
inquiring  into  the  applicant's 
professional  qualifications  and 
suitability;  and  (3)  may  disclose 
professional  suitability  evaluation 
information  to  NUSC  officials, 
prospective  employers,  or  to  site 
representatives,  for  the  purpose  of 
appraising  the  applicant's  professional 
qualifications  and  suitability  for  site 
assignment  or  employment.  Contractors 
maintain,  and  are  also  required  to 
ensure  that  subcontractors  maintain. 
Privacy  Act  safeguards  with  respect  to 
such  records. 

8.  URSA  may  disclose  records 
consisting  of  name.  Social  Security 
number,  employment  history, 
educational  data,  accreditation, 
licensing,  and  professional  qualification 
data  to  a  Slate  or  local  government 
medical  licensing  board  and/or  to  the 
Federation  of  State  Medical  Boards  or  a 
similar  nongovernment  entity  which 
maintains  records  concerning  an 
individual's  employment  history  or 
concerning  the  issuance,  retention  or 
revocation  of  licenses  or  registrations 
necessary  to  practice  a  health 
professional  occupation  or  specially. 
The  purposes  of  this  disclosure  are  (1)  to 
enable  HRSA  to  obtain  information 
relevant  to  a  decision  concerning  a 
health  professional's  accomplishments, 
professional  and  personal  background 
qualifications,  and  experience  to 
determine  the  individual's  suitability  for 
employment,  retention,  or  termination  as 
a  health  services  provider  in  a  medical 
facility  located  in  a  health  manpower 
shortage  area  or  a  medically 
underserved  population  area,  and  (2)  to 
inform  medical  licensing  boards  or  the 
appropriate  nongovernment  entities 
about  the  health  care  practices  of  a 
practicing,  terminated,  resigned,  or 
retired  health  services  provider  whose 
professional  health  care  activity  so 
significantly  failed  to  conform  to 
generally  accepted  standards  of 
professional  medical  practice  as  to  raise 
reasonable  concern  for  the  health  and 
safety  of  private  sector  patients. 

9.  HRSA  may  disclose  information 
from  this  system  of  records  to  private 
parlies  such  as  present  and  former 
employers,  references  listed  on 
application  and  associated  forms,  other 
references,  and  educational  institutions. 
The  purpose  of  such  disclosures  is  to 
evaluate  an  individual's  professional 


accomplishments,  performance,  and 
educational  background,  and  to 
determine  if  an  applicant  is  suitable  for 
employment  in/assignment  to  a  medical 
facility  located  in  a  health  manpower 
shortage  area  or  a  medically 
underserved  population  area. 

10.  HRSA  may  disclose  information 
from  this  system  of  records  to  a 
consumer  reporting  agency  (credit 
bureau)  to  obtain  a  commercial  credit 
report  for  the  following  purposes: 

a.  To  establsih  creditworthiness  of  a 
scholarship  applicant:  and 

b.  To  assess  and  verify  the  ability  of  a 
debtor  to  repay  debts  owed  to  the 
Federal  Government. 

Disclosures  are  limited  to  the 
individual's  name,  address.  Social 
Security  number  and  other  information 
necessary  to  identify  him/her  the 
funding  being  sought  or  amount  and 
status  of  the  debt;  and  the  program 
under  which  the  application  or  claim  is 
being  processed. 

11.  HRSA  will  disclose  from  this 
system  of  records  a  delinquent  debtor's 
name,  address.  Social  Security  number, 
and  other  information  necessary  to 
identify  him/hen  the  amount,  status, 
and  history  of  the  claim,  and  the  agency 
or  program  under  which  the  claim  arose, 
as  follows: 

a.  To  another  Federal  agency  so  that 
agency  can  effect  a  salary  offset  for 
debts  owed  by  Federal  employees;  if  the 
claim  arose  under  the  Social  Security 
Act.  the  employee  must  have  agreed  in 
writing  to  the  salary  offset. 

b.  To  another  Federal  agency  so  that 
agency  can  effect  an  authorized 
administrative  offset;  i.e.,  withhold 
money,  other  than  Federal  salaries, 
payable  to  or  held  on  behalf  of  debtors. 

c.  To  the  Treasury  Department, 
Internal  Revenue  Service  (IRS),  to 
request  a  debtor's  current  mailing 
address  to  locate  him/her  for  purposes 
of  either  collecting  or  compromising  a 
debt,  or  to  have  a  commercial  credit 
report  prepared- 

12.  HRSA  may  disclose  information 
from  this  system  of  records  to  another 
agency  that  has  asked  the  Department 
to  effect  a  salary  or  administrative 
offset  to  help  collect  a  debt  owed  to  the 
United  States.  Disclosure  is  limited  to 
the  individual's  name,  address,  Social 
Security  number,  and  other  information 
necessary  to  identify  the  individual,  to 
information  about  the  money  payable  to 
or  held  for  the  individual,  and  to  other 
information  concerning  the  offset. 

13.  HRSA  may  disclose  to  the 
Treasury  Department.  Internal  Revenue 
Service  (IRS),  information  about  an 
individual  applying  for  a  loan  under  any 
loan  program  authorized  by  the  Public 


Health  Service  Act  to  find  out  whether 
the  loan  applicant  has  a  delinquent  tax 
account.  This  disclosure  is  for  the  sole 
purpose  of  determining  the  applicant's 
creditworthiness  and  is  limited  to  the 
individual's  name,  address.  Social 
Security  number,  other  information 
necessary  to  identify  him/her.  and  the 
program  for  which  the  information  is 
being  obtained. 

14.  HRSA  will  report  to  the  Treasury 
Department.  Internal  Revenue  Service 
(IRS),  as  taxable  income,  the  written-off 
amount  of  a  debt  owed  by  an  individual 
to  the  Federal  Government  when  a  debt 
becomes  partly  or  wholly 
uncollectable — either  because  the  time 
period  for  collection  under  the  statute  of 
limitations  has  expired,  or  because  the 
Government  agrees  with  the  individual 
to  forgive  or  compromise  the  debt. 

15.  HRSA  will  disclose  to  debt 
collection  agents,  other  Federal 
agencies,  and  other  third  parties  who 
are  authorized  to  collect  a  Federal  debt, 
information  necessary  to  identify  a 
delinguent  debtor.  Disclosure  will  be 
limited  to  the  debtor's  name,  address. 
Social  Security  number,  and  other 
information  necessary  to  identify  him/ 
her;  the  amount,  status,  and  history  of 
the  claim,  and  the  agency  or  program 
under  which  the  claim  arose. 

16.  HRSA  will  disclose  information 
from  this  system  of  records  to  any  third 
party  that  may  have  information  about  a 
delinquent  debtor's  current  address, 
such  as  a  U.S.  post  office,  a  State  motor 
vehicle  administration,  a  professional 
organization,  an  alumni  association,  etc.. 
for  the  purpose  of  obtaining  the  debtor's 
current  address.  This  disclosure  will  be 
strictly  limited  to  information  necessary 
to  identify  the  individual,  without  any 
reference  to  the  reason  for  the  agency's 
need  for  obtaining  the  current  address. 

17.  HRSA  may  disclose  information 
from  this  system  of  records  to  other 
Federal  agencies  that  also  provide 
scholarship  funding  at  the  request  of 
these  Federal  agencies  in  conjunction 
with  a  matching  program  conducted  by 
these  Federal  agencies  to  detect  or 
curtail  fraud  and  abuse  in  Federal 
scholarship  programs,  and  to  collect 
delinquent  loans  or  benefit  payments 
owed  to  the  Federal  Government. 

18.  HRSA  will  disclose  from  this 
system  of  records  to  the  Department  of 
Treasury,  Internal  Revenue  Service 
(IRS):  (1)  A  delinguent  debtor's  name, 
address,  Social  Security  number,  and 
other  information  necessary  to  identify 
the  debtor:  (2)  the  amount  of  the  debt; 
and  (3)  the  program  under  which  the 
debt  arose,  so  that  IRS  can  offset 
against  the  debt  any  income  tax  refunds 
which  may  be  due  to  the  debtor. 


BEST  COPY  AVAILABLE 


DISCLOSURC  TO  CONSUMER  REPORTING 
AGENCIES: 

Disclosures  pursuant  to  5  U.S.C 
552a(b)(12):  Disclosures  may  be  made 
from  this  system  to  "consumer  reporting 
agencies"  as  defined  in  the  Fair  Credit 
Reporting  Act  (15  U.S.C  158a(n  or  the 
Federal  Claims  Collection  Act  of  1966 
(31  U.S.C.  3701(a)(3)).  The  purpose  of 
these  disclosures  are:  (1)  To  provide  an 
incentive  for  debtors  to  repay  delinguent 
Federal  Government  debts  by  making 
these  part  of  their  credit  records,  and  (2) 
to  enable  HRSA  to  improve  the  quality 
of  loan  and  scholarship  decisions  by 
taking  into  account  the  financial 
reliability  of  applicants.  Disclosure  of 
records  will  be  limited  to  the 
individual's  name,  Social  Security 
number  (SSN),  and  other  information 
necessary  to  establish  the  identify  of  the 
individual,  the  amount,  status,  and 
history  of  the  claim,  and  the  agency  or 
program  under  which  the  claim  arose. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  in  file  folders, 
computer  tape,  discs,  and  punched 
cards. 

RETRIEVABIUTV: 

.Names,  Social  Security  numbers,  or 
other  identifying  numbers. 

SAFEGUARDS: 

1.  Authorized  Users:  Access  is  limited 
to  authorized  personnel  in  the 
performance  of  their  duties.  Authorized 
personnel  include:  System  managers  and 
their  staff,  NHSC  headquarters  and 
Regional  Office  officials,  financial  and 
fiscal  management  personnel,  computer 
personnel,  and  NHSC  contractors — all 
of  whom  are  responsible  for 
administering  the  scholarship  programs. 

2.  Physical  Safeguards:  Magnetic 
tapes,  discs,  other  computer  equipment. 
and  other  forms  of  personal  data  are 
stored  in  areas  where  fire  and  life  safety 
codes  are  strictly  enforced.  All 
automated  and  nonautomated 
documents  are  protected  during  lunch 
hours  and  nonworking  hours  in  locked 
file  cabinets  or  locked  storage  areas. 
ADP  remote  stations  are  locked  during 
non-standard  working  hours.  Twenty- 
four  hour,  seven-day  security  guards 
perform  random  checks  on  the  physical 
security  of  the  data  and  the  storage 
areas.  Backup  files  are  maintained  in  an 
off-site  facility  with  controlled  entrances 
and  exits. 

3.  Procedural  Safeguards:  A  password 
is  required  to  access  the  terminal  and  a 
data  set  name  controls  the  release  of 
data  to  authorized  users  only.  All  users 
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of  personal  information  in  connection 
with  the  performance  of  their  jobs  (see 
Authorized  Users,  above)  protect 
information  from  pubMc  view  and  from 
unauthorized  personnel  entering  an 
unsupervised  office.  Codes  by  which 
automated  filies  may  be  accessed  are 
changed  periodically.  This  procedure 
also  includes  deletion  of  access  codes 
when  employees  leave.  New  emloyees 
are  briefed  and  the  guard  office  is 
notified  of  ail  staff  members  authorized 
to  be  in  secured  areas  during  non- 
standard working  hours.  This  list  is 
revised  as  employees  are  gained  or  lost. 

Access  to  records  is  strictly  limited  to 
those  staff  members  trained  in 
accordance  with  the  Privacy  Act  and 
ADP  security  procedures.  Contractors 
are  required  to  maintain,  and  are  also 
required  to  ensure  that  subcontractors 
maintain,  confidentiality  safeguards 
with  respect  to  these  records. 
Contractors  and  subcontractors  are 
instructed  to  make  no  further  disclosure 
of  the  records  except  as  authorized  by 
the  System  Manager  and  permitted  by 
the  Privacy  Act.  All  individuals  who 
have  access  to  these  records  receive  the 
appropriate  ADP  facilities  for  the 
purpose  of  ensuring  that  ADP  security 
clearances.  NHSC  personnel  make  site 
visits  to  ADP  security  procedures 
continue  to  be  met.  Privacy  Act  and 
ADP  system  security  requirements  are 
specifically  included  in  contracts. 
System  Managers  oversee  compilance 
with  these  requirements. 

4.  Implementing  Guidelines:  The 
safeguards  described  above  were 
established  in  accordance  with  DHHS 
Chapter  45-13  and  supplementary 
Chapter  PHS.hf:  45-13  of  the  General 
Administration  Manual:  and  the  DHHS 
Information  Resources  Management 
Manual,  Part  6,  "ADP  Systems  Security," 

RETENTION  AND  DISPOSAU 

Applications  of  individuals  not 
selected  for  participation  in  a 
scholarship  program  are  retained  for  6 
months,  then  destroyed  by  shredding. 
Applications,  contracts,  and  other 
records  of  NHSC  scholarship  recipients 
are  retained  through  the  completion  or 
other  disposition  of  the  scholarship 
service  obligation,  then  sent  to  the 
Federal  Records  Center  for  an 
additional  7-year  retention  period  and 
destroyed  in  accordance  with  Federal 
Records  Center  disposal  standards. 
Automated  historical  tapes  are  sent  to  a 
Federal  Records  Center  and  the  initial 
records  are  destroyed  in  accordance 
with  the  HRSA  Records  Control 
Schedule. 


SYSTEM  MANAOER(S)  AND  ADDRESS: 

Policy-Coordinating  Official:  Director, 
Bureau  of  Health  Care  Delivery  and 
Assistance,  HRS.'^,  5600  Fishers  Lane, 
Rockville,  MD  20857. 

Scholarship  Applicants/Recipients: 
Director,  Division  of  Health  Services 
Scholarships,  Bureau  of  Health  Care 
Delivery  and  Assistance,  HRSA,  5600 
Fishers  Lane,  Rockville,  Md  20857. 

Placement/Assignment:  Director, 
Division  of  National  Health  Service 
Corps,  Bureau  of  Health  Care  Delivery 
and  Assistance,  HRSA.  5600  Fishers 
Lane.  Rockville,  Md  20857. 

NOTIFICATION  PROCEDURES: 

To  find  out  if  the  system  contains 
records  about  you,  contact  the  Policy- 
Coordinating  Official.  The  Policy- 
Coordinating  Official  will  then  refer  the 
requester  to  the  appropriate  System 
Manager  or  Regional  Office. 

Requests  in  person:  A  subject 
individual  who  appears  in  person  at  a 
specific  location  seeking  access  to  or 
disclosure  of  records  relating  to  him/her 
shall  provide  his/her  name,  current 
address.  Social  Security  number  or  other 
identifying  numbers,  dates  of  enrollment 
in  the  scholarship  program,  and  at  least 
one  piece  of  tangible  identification  such 
as  driver's  license,  passport,  or  voter 
registration  card.  Identification  papers 
with  current  photographs  ar  preferred 
but  not  required.  If  a  subject  individual 
has  no  identification  but  is  personally 
known  at  an  agency  employee,  such 
emplyee  shall  make  a  written  record 
verifying  the  subject  individual's 
identity.  Where  the  subject  individual 
has  no  identification  papers,  the 
responsible  agency  official  shall  require 
that  the  subject  individual  certify  in 
writing  that  he/she  is  the  individual  who 
he/she  claims  to  be  and  that  he/she 
understands  that  the  knowing  and 
willful  request  or  acquisition  of  a  record 
concerning  an  individual  under  false 
pretenses  is  a  criminal  offense  subject  to 
a  S5.000  fine. 

Requests  by  mail:  A  written  request 
must  contain  the  name  and  address  of 
the  requester.  Social  Security  number  or 
other  identifying  numbers,  and  his/her 
signature  which  is  either  notarized  to 
verify  his/her  identity  or  includes  a 
written  certification  that  the  requester  is 
the  person  he/she  claims  to  be  and  that 
he/she  understands  that  the  knowing 
and  willful  request  or  acquisition  of 
records  pertaining  to  an  individual 
under  false  pretenses  is  a  criminal 
offense  subject  to  a  $5,000  fine.  In 
addition,  the  following  information  is 
needed:  Dates  of  enrollment  in  the 
scholarship  program,  and  current 
enrollment  status,  such  as  pending 
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application  approval,  deferment  of 
service  obligation,  or  shortage  area 
placement. 

Requests  by  telephone:  Since  positive 
idfniification  of  the  caller  cannot  be 
established,  telephone  requests  are  not 
honored. 

RECOiro  ikcccss  procedures: 

Same  as  notification  procedures. 
Requesters  should  also  provide  a 
reasonable  description  of  the  record 
being  sought. 

Requesters  may  also  request  an 
accounting  of  disclosures  that  have  been 
made  of  their  records,  if  any. 

COMTESTJNQ  RECORD  PROCEDURES: 

Contact  the  Policy-Coordinating 
Official,  provide  a  reasonable 
description  of  the  record,  specify  the 
information  being  contested,  the 
corrective  action  sought,  and  the 
reasons  for  requesting  the  correction, 
along  with  supporting  information  to 
show  how  the  record  is  inaccurate, 
incomplete,  untimely,  or  irrelevant. 

RECORD  SOURCE  CATEGORIES: 

Individual!*  whose  records  are 
contained  in  the  system;  educational 
institutions  attended;  internship  and/or 
residency  training  progress  reports; 
NHSC  Site  Selection  Questionnaires; 
NUSC  Private  Practice  Option 
Agreements;  Bureau  of  Health 
Professions  Area  Resources  File  tapes; 
PHS  Commissioned  Personnel 
Operations  Division  and  U.S.  Office  of 
Personnel  Management  personnel 
records;  health  professional 
associations;  DHHS  contractors/ 
subcontractors;  consumer  reporting 
agencies/credit  bureaus;  other  Federal 
agencies,  including  but  not  limited  to  the 
Department  of  the  Treasury,  the  Internal 
Revenue  Service  (IRS),  and  the  U.S. 
Postal  Service;  State  or  local 
government  medical  licensing  board 
and/or  the  Federation  of  State  Medical 
Boards  or  a  similar  nongovernment 
entity;  and  third  parties  who  provide 
references  concerning  the  subject 
individual. 

SVSTEMS  EXEMPTED  FROM  CERTAIH 
PROVISIONS  OF  THE  ACT: 

None. 
|FR  Doc  87-12988  Filed  6-5-87;  8:45  amj 

BILLING  CODE  41«0-t$-M 


National  Toxicology  Program; 
Availability  of  Technical  Report  on 
Toxicology  and  Carcinogenesis 
Studies  of  Ethyl  Acrylate 

The  HHS'  National  Toxicology 
Program  today  announces  the 
availability  of  the  toxicology  and 


carcinogenesis  studies  of  eth\l  acr\late, 
a  monomer  u.sed  to  produce  polymers 
and  copolymers  for  use  m  latex  paints, 
textiles,  paper  coatings,  fabric  finishes, 
dirt  release  agents,  and  speciality 
plastics. 

Toxicology  and  carcinogenesis  studies 
of  ethyl  acrylate  were  conducted  by 
administering  this  chemical  in  com  oil 
by  gavage  to  groups  of  50  male  and  50 
female  F344/N  rats  and  B6C3F,  mice  at 
does  of  100  or  200  mg/kg  per  day  for  103 
weeks. 

Under  the  conditions  of  these  studies, 
ethyl  acrylate  was  carcinogenic  for  the 
forestomach  of  F344/N  rats  and  B6C3F, 
mice,  causing  squamous  cell  carcinomas 
in  male  rats  and  male  mice,  squamous 
cell  papillomas  in  male  and  female  rats 
and  male  mice,  and  squamous  cell 
papillomas  or  carcinomas  (combinedl  in 
male  and  female  rats  and  mice. 
Evidence  for  carcinogenicity  was  greater 
in  males  than  in  females.  Ethyl  acrylate 
also  caused  irritation  of  the  forestomach 
mucosa  in  male  and  female  rats  and 
mice. 

Copies  of  Toxicology  and 
Carcinogenesis  Studies  of  Ethyl 
Acrylate  in  F344/N  Rats  and  B6C3F^ 
Mice  (Gavage  Studies)  (TR  259]  are 
available  without  charge  from  the  MP 
Public  Information  Office.  MD  B2-04, 
P.O.  Box  12233.  Research  Triangle  Park, 
NC  27709.  Telephone:  (919)  541-3991. 
FTS:  629-3991. 

Dated:  June  3, 1987. 
David  P  Rail. 
Director. 

(FR  Doc.  87-12960  Filed  «-5-87;  8:45  am) 
BILLING  COO€  «i«O-0'-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

1DES87-171 

Availability  of  Draft  Environmental 
Impact  Statement;  lnno*o  National 
Wildlife  Refuge.  AK 

agency:  Fish  and  Wildlife  Ser\'ice. 
li'.tcnor. 

action:  Notice  of  availability  of  a  draft 
environmental  impact  statement  (EIS) 
for  the  proposed  Comprehensive 
Conservation  Plan  and  Wilderness 
Review  for  Innoko  National  Wildlife 
Reguge,  Alaska. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  has  prepared,  for  public  review, 
a  Draft  Comprehensive  Conservation 
Plan,  Environmental  Impact  Statement, 
and  Wilderness  Review  (CCP/EIS/WR) 
for  the  Innoko  National  Wildlife  Refuge. 
Alaska,  pursuant  to  section  304(g)(1). 


lOOH.  iind  1317  of  the  Alaska  National 
Interest  Lands  Cimservation  Act  of  1980 
(ANILCA);  section  3(d)  of  the 
Wilderness  Act  of  1964;  and  section 
102(2)(C)  of  the  National  Environmental 
Policy  Act  of  1969.  The  Draft  CCP/EIS/ 
WR  describes  three  alternatives  for 
managing  the  refuge  and  the 
environmental  consequences  of 
implementing  each  alternative.  The 
document  also  reviews  the  suitability  of 
all  the  federal  lands  in  the  refuge  for 
possible  Wilderness  designation  and 
inclusion  in  the  National  Wilderness 
Preservation  System. 
DATES:  Public  meetings  will  be  held  in 
Holy  Cross,  Anvik,  Grayling,  Shageluk. 
and  McGralh,  Alaska,  during  June  and 
July  1987.  A  public  hearing  will  be  held 
in  Anchorage,  Alaska  at  the  Fair\iew 
Recreation  Center  on  July  8. 1987, 
beginning  at  7.00  p.m.  All  comments  and 
testimony,  both  oral  and  written,  will  be 
accepted  until  August  10,  1987,  for 
consideration  in  the  preparation  of  the 
Final  CCP/FUS/WR. 
FOR  FURTHER  INFORMATION  CONTACT. 
William  Knauer,  Refuges  and  Wildlife. 
U.S.  Fish  and  Wildlife  Service.  1011  E. 
Tudor  Road.  Anchorage,  Alaska  99503; 
telephone  (w:-)  "Be^.i.t^V 

SUPPLEMENTARY  INFORMATION!  A  limited 
number  of  individual  copies  of  the  EIS 
may  be  obtained  by  contacting  Mr. 
Knauer.  , 

Copies  of  the  Draft  CCP/EIS/WR  are 
available  for  public  review  at  the  office 
of  the  Regional  Director,  at  the  above 
address;  at  the  Innoko  National  Wildlife 
Refuge  Office.  Box  69,  McCrath,  .Maska 
99627.  and  at  the  following  locations: 
U.S.  Fish  and  Wildlife  Ser\ice,  Division 
of  Refuge  Management,  U.S. 
Department  of  the  Interior  Bldg..  18th 
&  C  Streets.  NW..  Washington.  DC 
20240 
U.S.  Fish  and  Wildlife  Service,  Refuges 
and  WildUfe.  500  NE  Multnomah 
Street  Suite  1692.  Portland.  OR  97232 
U.S.  Fish  and  Wildlife  Servic*fRefuges 
and  Wildlife.  500  Gold  Avenue  SW., 
Room  1306,  Albuquerque,  NM  87103 
U.S.  Fish  and  Wildlife  Service,  Refuges 
and  Wildlife,  Federal  Building,  Fort 
Snelling,  Twin  Cities.  MN  55111 
U.S.  Fish  and  Wildlife  Service,  Refuges 
and  Wildlife,  Richard  B.  Russell 
Federal  Bldg..  75  Spring  Street. 
Atlanta.  GA  30303 
U.S.  Fish  and  Wildlife  Service.  Refuges 
and  Wildlife,  One  Gateway  Center. 
Suite  700,  Newton  Comer,  MA  02158 
U.S.  Fish  and  Wildlife  Service,  Refuges 
and  Wildlife.  134  Union  Blvd.. 
Lakewood,  CO  80225 


Dated:  June  1.  1987. 
Bruce  Bianchard, 

Director  Environmental  Project  Review. 
|FR  Doc.  87-12928  Filed  6-5-«7;  8:45  am| 

BILUMG  COOE  4310-S5-M 


I  FES  87-221 

Availability  of  Final  Environmental 
impact  Statement;  KanutI  National 
Wildlife,  AK 

AGENCY:  Fish  and  Wildlife  Service. 
Interior. 

ACTION:  Notice  of  availability  of  a  final 
environmental  impact  statement  (EIS) 
for  the  proposed  Comprehensive 
Conservation  Plan  and  Wilderness 
Review  for  Kanuti  National  Wildlife 
Refuge,  Alaska. 


SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  has  prepared  a  Final 
Comprehensive  Conservation  Plan. 
Environmental  Impact  Statement,  and 
Wilderness  Review  (CCP/EIS/WR)  for 
the  Kanuti  National  Wildlife  Refuge. 
Alaska,  pursuant  to  section  304(g)(1), 
1008.  and  1317  of  the  Alaska  National 
Interest  Lands  Conservation  Act  of  1980 
(ANILCA);  section  3(d)  of  the 
Wilderness  Act  of  1964;  and  section 
102(2)(C)  of  the  National  Environmental 
Policy  Act  of  1969.  The  final  CCP/EIS/ 
WR  describes  three  alternatives  for 
managing  the  refuge  and  the 
environmental  consequences  of 
implementing  each  alternative.  The 
document  also  reviews  the  suitability  of 
all  the  Federal  lands  in  the  refuge  for 
possible  wilderness  designation  and 
inclusion  in  the  National  Wilderness 
Preservation  System. 

DATES:  A  record  of  decision  will  be 
issued  no  sooner  than  July  17, 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 

William  Knauer,  Refuges  and  Wildlife. 
U.S.  Fish  and  Wildlife  Service,  1011  E. 
Tudor  Road,  Anchorage.  Alaska  99503; 
telephone  (907)  786-3399. 
SUPPLEMENTARY  INFORMATION:  A  limited 
numiier  of  individual  copies  of  the  EIS 
may  be  obtained  by  contacting  Mr. 
Knauer. 

Copies  of  the  final  CCP/EIS/WR  are 
available  at  the  office  of  the  Regional 
Director,  at  the  above  address;  at  the 
Kanuti  National  Wildlife  Refuge,  Box  20, 
101  12th  Avenue,  Fairbanks,  Alaska 
99701.  and  at  the  following  locations: 
U.S.  Fish  and  Wildlife  Service.  Division 
of  Refuge  Management.  U.S. 
Department  of  the  Interior.  18th  &  C 
Streets,  NW.,  Washington,  DC  20240 
U.S.  Fish  and  Wildlife  Service,  Refuges 
and  Wildlife,  500  NE  Multnomah 
Street.  Suite  1692,  Portland.  OR  97232 


U.S.  Fish  and  Wildlife  Service,  Refuges 
and  Wildlife.  500  Gold  Avenue  SW., 
Room  1306,  Albuquerque.  NM  87103 

U.S.  Fish  and  Wildlife  Service,  Refuges 
and  Wildlife.  Federal  Building.  Fort 
Snelling.  Twin  Cities,  MN  55111 

U.S.  Fish  and  Wildlife  Service,  Refuges 
and  Wildlife.  Richard  B.  Russell 
Federal  Building.  75  Spring  Street, 
Atlanta.  GA  30303 

U.S.  Fish  and  Wildlife  Service.  Refuges 
and  Wildlife.  One  Gateway  Center. 
Suite  700.  Newton  Corner,  MA  02158 

U.S.  Fish  and  Wildlife  Service.  Refuges 
and  Wildlife,  134  Union  Boulevard. 
Lakewood,  CO  80225 
Dated:  June  2, 1987. 

Bruce  Bianchard, 

Director.  Environmental  Project  Review. 

[FR  Doc.  87-12929  Filed  6-5-«7;  8:45  am) 

BILLING  CODE  4310-55-M 


Bureau  of  Land  Management 

I AA -680-07-4 131-021 

Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  use.  Chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
related  forms  and  explanatory  material 
may  be  obtained  by  contacting  the 
Bureau's  clearance  officer  at  the  phone 
number  list  below.  Comments  and 
suggestions  on  the  requirement  should 
be  made  within  30  days  directly  to  the 
Bureau  clearance  officer  and  to  the 
Office  of  Management  and  Budget 
Inferior  Department  Desk  Officer. 
Washington,  DC  20503.  telephone  202- 
395-7340. 

Title:  Mineral  Materials  Disposal,  43 
CFR  Part  3600. 

AbstracL  Respondents  supply 
information  and  data  necessary  to 
process  applications  for  the  removal  of 
mineral  materials  from  the  public  lands. 

Bureau  Form  Number:  3600-4.  3600-5. 

Frequency:  Upon  application. 

Description  of  Respondents:  Entities 
applying  for  a  permit  or  contract  to 
remove  mineral  materials  from  the 
public  lands. 

Annual  Responses:  6.250. 

Annual  Burden  Hours:  1,250. 


Bureau  clearance  officer  Richard 
lovaine,  202-653-8853. 
Robert  H.  Lawlon, 

Assistant  Director.  Energy  and  Mineral 
Resources. 

April  16, 1987. 

|FR  Doc.  87-12911  Filed  6-5-87:  8:45  amj 

BILLING  CODE  4310-M-M 


[WY-030-07-4322-12) 

Rawlins  District  Advisory  Council 
Meeting;  WY 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Notice  of  meeting  of  the 
Rawlins  District  Advisory  Council. 

SUMMARY:  Notice  is  hereby  given  in 
accordance  with  Pub.  L  94-579  that  a 
meeting  of  the  Rawlins  District  Advisory 
Council  will  be  held.  The  meeting  will 
consist  of  briefings  on  the  Rangeland 
Monitoring  Program,  Land  Exchange 
Proposals  and  Volunteer  Projects.  A  tour 
of  the  South  Pass  area  will  be  taken. 
date:  July  9,  1987, 

ADDRESS:  The  Lander  Resource  Area 
Office.  125  Sunflower,  Lander. 

Wyoming. 

TOR  FURTHER  INFORMATION  CONTACT: 

Gordon  Warren,  Public  Information 
Officer,  Rawlins  District,  Bureau  of  Land 
Management,  P.O.  Box  670,  Rawlins. 

Wyoming  82301  (.307)324-7171. 

SUPPLEMENTARY  INFORMATION:  The 

meeting  will  begin  at  7:30  a.m.  in  the 
Lander  Resource  Area  Office.  The  four 
will  begin  at  8:30  at  the  Lander  Resource 
Area  Office.  The  purpose  of  the  tour  is 
to  view  recreational  and  historical 
developments  in  the  South  Pass  area. 
The  tour  will  conclude  back  at  the 
Lander  Resource  Area  Office  at  3:30 
p.m.  and  will  be  followed  by  a  public 
comment  period. 

The  meeting  is  open  to  the  public. 
Anyone  interested  in  attending  the 
meeting  must  nofify  the  District 
Manager  by  July  2, 1987.  Written 
statements  also  may  be  filed  before  the 
meeting  for  the  Board's  consideration. 

Summary  minutes  will  be  available 
for  review  within  30  days  afier  the 
meeting  at  the  Rawlins  District  Office. 
Copies  of  the  minutes  may  be  obtained 
for  the  cost  of  duplication. 
Richard  Bastin. 
District  Manager 
|FR  Doc.  87-12912  Filed  6-5-87;  8:45  amJ 
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1U-51659-CI 


Proposed  Reinstatement  of 
Terminated  Oil  and  Gas  Lease,  Grand 
County,  UT 

In  accordance  with  Title  IV  of  the 
Federal  Oil  and  Gas  Royalty 
Management  Act  (Pub.  L  97-451),  a 
petition  for  reinstatement  of  oil  and  gas 
lease  U-51659-C  for  lands  in  Grand 
County.  Utah,  was  timely  filed  and 
required  rentals  and  royalties  accruing 
from  November  1, 1986,  the  date  of 
termination,  have  been  paid. 

The  lessee  has  agreed  to  new  lease 
terms  for  rentals  and  royalties  at  rates 
of  $5  per  acre  and  16%  percent, 
respectively.  The  $500  administrative 
fee  has  been  paid  and  the  lessee  has 
reimbursed  the  Bureau  of  Land 
Management  for  the  cost  of  publishing 
this  notice. 

Having  met  all  the  requirements  for 
reinstatement  of  lease  U-51659-C  as  set 
out  in  section  31  (d)  and  (e)  of  the 
Mineral  Leasing  Act  of  1920  (30  U.S.C. 
188).  the  Bureau  of  Land  Management  is 
proposing  to  reinstate  the  lease, 
effective  November  1, 1986,  subject  to 
the  original  terms  and  conditions  of  the 
lease  and  the  increased  rental  and 
royalty  rates  cited  above. 
Orval  L.  Hadley, 

Chief,  Branch  of  Lands  and  Minerals 
Operations. 
|FR  Doc  87-12908  Filed  6-5-87:  8:45  am) 

BILLING  CODE  4310-OO-M 


Office  of  Surface  Mining  Reclamation 
and  Enforcement 

Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  ttie  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.  C.  Chapter  35).  Copies  of 
the  proposed  collection  of  information 
and  related  forms  and  explanfory 
material  may  be  obtained  by  contacting 
the  Bureau's  clearance  officer  at  the 
phone  number  listed  below.  Comments 
and  suggestions  on  the  requirement 
should  be  made  within  30  days  directly 
to  the  Bureau  clearance  officer  and  to 
the  Office  of  Management  and  Budget 
Interior  Department  Desk  Officer, 
Washington.  DC  20503.  telephone  202- 
395-7340. 

Title:  Abandoned  Mine  Lands 
Inventory  Update  Form. 

Abstract:  This  form  will  be  used  to 
select  and  apportion  money  to  State/ 


Tribes  with  the  most  serious  problem 
areas  for  reclamation. 

Bureau  Form  Number:  OSMRE-78. 

Frequency:  Annual. 

Description  of  Respondents:  State 
Governments. 

Annual  Responses:  1.200. 

Annual  Burden  Hours:  4.800. 

Bureau  clearance  officer  Darlene 
Grose-Boyd.  (202)  343-5447. 

Dated:  May  9. 1987. 
Carsoo  W.  Gulp, 

Assistant  Director.  Budget  and 

Administration. 

(FR  Doc  B7-1M13  Filed  6-5-87;  8:45  am) 

BILLIMQ  COO€  43<0-O»-M 


INTERNATIONAL  TRADE 
COMMISSION 

Televlston  Receivers  From  Japan; 
Request  for  Comments  Concerning 
the  Institution  of  a  Section  751(b) 
Review  Investigation 

agency:  United  States  International 
Trade  Commission. 

ACTION:  Request  for  comments  regarding 
the  institution  of  a  section  751(b)  review 
investigation  concerning  the 
Commission's  affirmative  determination 
in  investigation  No.  AAl921-6e, 
Television  Receiving  Sets  from  japan. 

SUMMAMY:  The  Commission  invites 
comments  from  the  public  on  whether 
changed  circumstances  exist  sufficient 
to  warrant  the  institution  of  an 
investigation  pursuant  to  section  751(b) 
of  the  Tariff  Act  of  1930  (19  U.S.C. 
1675(b))  to  review  the  Commission's 
affirmative  determination  in 
investigation  No.  AA1921-66,  regarding 
television  receivers  from  japan.  The 
purpose  of  the  proposed  751(b)  review 
investigation,  if  instituted,  would  be  to 
determine  whether  an  industry  in  the 
United  States  would  be  materially 
injured,  or  would  be  threatened  with 
material  injury,  or  the  establishment  of 
an  industry  in  the  United  States  would 
be  materially  retarded,  by  reason  of 
imports  of  liquid  crystal  display 
televisions  (LCD  TVs)  from  Japan  if  the 
antidumping  order  regarding  such 
merchandise  were  to  be  modified.  LCD 
TVs  are  provided  for  in  items  684.98  and 
685.04  of  the  Tariff  Schedules  of  the 
United  States 

FOR  FUWTHER  INFORMATION  CONTACT: 

Daniel  Leahy  (202-523-1376),  Office  of 
Investigations  U.S.  International  Trade 
Commission.  701  E  Street  NW., 
Washington.  DC  20436.  Hearing- 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 


Commission's  TDD  terminal  on  202-724- 

0002. 

SUPPLEMENTARY  INFORMATION:  On 

March  4, 1971,  the  Commission 
determined  that  an  industry  in  the 
United  States  was  being  injured  by 
reason  of  imports  of  television  receivers, 
monochrome  and  color,  from  japan 
which  the  Department  of  Treasury'  had 
determined  were  being,  or  were  likely  to 
be  sold  at  less  than  fair  value  (LTFV) 
within  the  meaning  of  the  Antidumping 
Act,  1921.  as  amended  (19  U.S.C.  160(a)). 
Accordingly,  on  March  9,  1971.  a 
dumping  finding  with  respect  to 
television  receivers  from  Japan  was 
published  in  the  Federal  Register  as 
Treasury  Decision  71-76  (36  PR  4597). 
On  April  28,  1987,  the  Commission 
received  a  request,  pursuant  to  section 
751(b)  of  the  Act.  to  modify  T.D.  71-78  to 
exclude  LCD  TVs  from  the  scope 
thereof.  This  request  is  filed  by  counsel 
on  behalf  of  Casio  Computer  Co.,  Ltd., 
Casio.  Inc.,  Citizen  Watch  Co..  Ltd.. 
Hitachi.  Ltd..  Hitachi  Sales  Corporation 
of  America.  Hitachi  Sales  Corporation  of 
Hawaii,  Inc.,  Matsushita  FJectncal 
Industrial  Co..  Ltd.,  .Matsushita  Electric 
Corporation  of  America.  NEC 
Corporaiion,  NEC  Home  Electronics 
(U.S.A.),  Inc..  Seiko  Epson  Corporation, 
Sharp  Corporation.  Sharp  Electronics 
Corporation,  Toshiba  Corporation,  and 
Toshiba  America,  Inc. 

Written  Comments  Requested 

Pursaunt  to  S  207.45(b)(2)  of  the 
Commission's  rules  of  practice  and 
procedure  (19  CFR  207.45(b)(2j),  the 
Commisison  requests  comments 
concerning  whether  the  following 
alleged  changed  circumstances  are 
sufficient  to  warrant  institution  of  a 
review  investigation;  In  1983,  Japanese 
television  producers  introduced  LCD 
TVs  into  the  U.S.  market.  The  domestic 
television  industry  produces  only 
cathode  ray  tube  televisions  (CRT  TVs) 
with  screen  siz(>s  no  smaller  than  13 
inches.  LCD  TVs  differ  from  CRT  TV's  in 
several  significant  respects:  (1)  LCD  T\'s 
are  produced  using  completely  different 
technology  from  that  applicable  to  CRT 
TVs:  (2)  LCD  T'Vs  are  far  smaller  and 
lighter  than  CRT  TVs,  and  use  self- 
contained  power  sources;  (3)  unlike  CRT 
TVs,  which  are  designed  for  in-home 
viewing.  LCD  TVs  are  truly  portable, 
and  are  therefore  used  primarily  outside 
the  home;  and  (4)  LCD  TVs  are 
marketed  differently  than  CRT  TVs. 
through  different  retail  outlets  from  CRT 
TVs,  and  are  priced  in  a  manner  than  is 
not  competitive  with  CRT  TVs. 
Therefore.  LCD  TVs  do  not  compete 
with  CRT  TVs  and,  hence,  their 
importation  and  sale  do  not  materially 


injure  or  threaten  material  injury  to  the 
U.S.  television  industry. 

Written  Submission 

In  accordance  with  §  201.8  of  the 
Commission  rules  (19  CFR  201.8),  the 
signed  orisinal  and  14  copies  of  all 
written  submissions  must  be  filed  with 
the  Secretary  to  the  Commission,  701  E 
Street  NW.,  Washington,  DC  20436.  All 
comments  must  be  filed  no  later  than  30 
days  after  the  date  of  publication  of  this 
notice  in  the  Federal  Rexister.  Any 
person  desiring  to  submit  a  document 
(or  portion  thereof)  to  the  Commission  in 
confidence  must  request  business 
confidential  treatment  under  §  201.6  of 
the  Commission's  rules  (19  CFR  201.6). 
Such  requests  should  be  directed  to  the 
Secretary  to  the  Commision  and  must 
include  a  full  statement  of  the  reasons 
why  the  Commission  should  grant  such 
treatment.  Each  sheet  must  be  clearly 
marked  at  the  top  "Confedintial 
Business  Data."  The  Commisison  will 
either  accept  the  submission  in 
confidence  or  return  it.  All 
nonconfidential  written  submissions 
will  be  available  for  public  inspection  in 
the  Office  of  the  Secretary. 

Copies  of  the  request  for  review  of  the 
injury  determination  and  any  other 
documents  in  this  matter  are  available 
for  public  inspection  during  regular 
business  hours  (8:45  a.m.  to  5:15  p.m.)  in 
the  officer  of  the  Secretary  to  the 
Commission;  telephone  202^23-0161. 

By  order  of  the  Commlssioa 
Kenneth  R.  Mason, 
Secretary. 
Issued:  June  Z  1987. 
|FR  Doc.  87-12909  Filed  9-5-87;  8:45  amj 

BILLING  COOC  ?OM-0}-M 


INTERSTATE  COMMERCE 
COMMISSION 

[Finance  Docket  No.  310301 

Department  of  Water  and  Power  of  the 
City  of  Los  Angeles:  Acquisition  and 
Operation  Exemption — The  Nevada 
Northern  Railway  Co. 

The  Department  of  Water  and  Power 
of  The  City  of  Los  Angeles  has  filed  a 
notice  of  exemption  to  acquire  and 
operate  certain  properties  of  the  Nevada 
Northern  Railway  Company.  The 
properties  consist  of:  the  line  between 
Cobre  Junction  and  McGill  Junction,  NV 
(milepost  0.0  to  milepost  128),  a  total 
distance  of  128  miles.  Any  comments 
must  be  filed  with  the  Commission  and 
served  on  Gregory  B.  Thorpe, 
O'Melveny  &  Myers,  400  South  Hope 
Street,  I^s  Angeles.  CA  90071-2899, 
(213)  669-8000.  and  John  K.  Maser  III, 


Donelan,  Cleary,  Wood  &  Maser,  P.C, 
1275  K  Street,  NW.,  Suite  850, 
Washington,  DC  20005-4006.  (202)  371- 
9500. » 

The  notice  is  filed  under  49  CFR 
1150.31.  If  the  notice  contains  false  or 
misleading  information,  the  exemption  is 
void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d)  may 
be  filed  at  any  time.  The  filing  of  a 
petition  to  revoke  will  not  automatically 
stay  the  transaction. 

Decided:  June  1. 1967. 

By  the  Commission.  Jane  F.  Mackall, 
Director,  Office  of  Proceedings. 
Noreta  R.  McGe«, 

Stjcretary. 

(FR  Doc.  87-12905  Filed  6-5-67;  8:45  am) 

BILLING  CODE  r035-01-lil 


DEPARTMENT  OF  JUSTICE 

Pollution  Control;  Lodging  of  Consent 
Decree  Pursuant  to  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  on  May  29, 1987  a  proposed 
consent  decree  in  United  States  v.  Louis 
Serafini,  et  al,  was  lodged  with  the 
United  States  District  Court  for  the 
Middle  District  of  Pennsylvania.  The 
proposed  consent  decree  provides  a 
comprehensive  remedial  program  to 
abate  contamination  at  a  hazardous 
waste  site  in  Scranton,  Pennsylvania. 
The  decree  provides  that  the  four 
settling  defendants  will  undertake  a 
complete  clean-up  of  the  site  and  to  pay 
in  advance  for  operation  and 
maintenance  of  the  site  thereafter  in 
accordance  with  requirements  set  forth 
by  the  Environmental  Protection 
Agency.  The  settlement  also  provides 
for  the  repayment  to  the  United  States  of 
$;>0a000  in  past  costs. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  publication  comments  relating  to 
the  proposed  consent  decree.  Comments 
should  be  addressed  to  the  Assistant 
Attorney  General  Land  and  Natural 
Resources  pivision.  Department  of 


'  The  Ruilwtiy  L.abor  Kxecutivcs'  Association 
(KL£A|  filed  an  unsupported  request  for  labor 
protection  claiming  that  this  transaction  is  subied 
to  the  mandatory  labor  protection  provisions  of  49 
U.S.C.  11347.  The  United  Transportation  Union  joins 
In  its  request.  Since  this  transaction  involves  an 
exemption  from  49  L'.S.C.  1U901.  only  a  showing  of 
exceptional  drcumslunces  will  justify  the 
imposition  of  labor  protective  conditions.  RLJIA's 
request  is  denwd.  because  the  requisite  showing  Hrs 
not  been  made.  S«?  Class  Exemption — Acq.  *  Opr. 
ofR.  Liru'i  tjiuk-r  49 1 1.S.C.  10901.  1  I.C.f-2d  810 

imas). 


Justice,  Washington,  DC  20530,  and 
should  refer  to  United  States  v.  Louis 
Serafini.  et  al.,  D.J.  Ref.  90-11-3-43. 

The  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  Room  309,  Federal 
Building,  North  Washington  Ave.  and 
Linden  Street,  Scranton,  PA  18503.  at  the 
Region  III  Office  of  the  Environmental 
Protection  Agency.  841  Chestnut  Street 
Philadelphia,  PA  19107,  and  at  the 
Environmental  Enforcement  Section. 
Land  and  Natural  Resources  Division, 
Department  of  Justice,  Room  1515.  Ninth 
Street  and  Pennsylvania  Avenue,  NW., 
Washington,  DC  20530.  A  copy  of  the 
proposed  consent  decree  may  be 
obtained  in  person  or  by  mail  from  the 
Environmental  Enforcement  Section. 
Land  and  Natural  Resources  Division  of 
the  Department  of  justice.  In  requesting 
a  copy,  please  enclose  $11.30  (10  cents 
per  page  reproduction  cost)  payable  to 
the  Treasurer  of  the  United  States. 
Thomas  E  HookaDO. 

Deputy  Assistant  Attorney  General,  Lands 

and  Natural  Resources  Division. 

(FR  Doc  87-12914  Filed  6-5-«7:  8:45  amj 

BH.UNO  COOC  4410-41-W 


NATIONAL  AERONAimCS  AND 
SPACE  ADMINISTRATION 

[Notice  (87-51)1 

NASA  Advisory  Council  (NAC).  Space 
Applications  Advisory  Committee 
(SAAC);  Car>cellation  of  Meettng 

aqeNCy:  National  Aeronautics  and 
Space  Administration. 

ACnoft:  Notice  of  Meeting  Cancellation. 

"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT  52  FR  20477. 

Notice  .Number  fi"-4a.  June  1.  1987. 

PREVIOUSLY  ANNOUNCED  TIMES  AND 

DATES  OF  MEETING  June  16, 1987,  9  a.m. 
to  4  p.m.;  June  17,  8:30  a.m.  to  12  p.m. 
Meeting  has  been  cancelled. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  .Mr.  Ray  J.  .'Arnold,  Code 
EE,  National  Aeronautics  and  Space 
Administration,  Washington.  DC  20546 
(202/453-1707J. 
June  2. 1987. 

Richard  L.  Daniels, 

Advisory  Commit tev  Management  Officer, 

Notional  .Aeronautics  and  Space 

Administrtition. 

[FR  Dor.  87-12951  Filed  6-5-87;  8:45  am| 
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I  NoJtce  87-501 

Intent  To  Grant  an  Exclusive  Patent 
License 

agency:  National  Aeronautics  and 
Space  Administration. 
action:  Notice  of  intent  to  grant  an 
exclusive  patent  license. 

summary:  NASA  hereby  gives  notice  of 
intent  to  grant  to  Philip  A.  Studer,  Silver 
Spring,  Maryland,  a  limited,  exclusive, 
royalty-bearing,  revocable  license  to 
practice  the  following  inventions: 

U.S.  Patent  No.  3.569.804  "Direct 
Current  Motor  With  Stationary 
Armature  and  Field";  issued  March  9, 
1971. 

U.S.  Patent  No.  3.694.041  "Electric 
Motive  Machine  Including  Magnetic 
Bearing";  issued  September  26. 1972. 

U.S.  Patent  No.  3.865.442  "Magnetic 
Bearing";  issued  February  11, 1975. 

U.S.  Patent  No.  4.000.929  "Magnetic 
n«'aring  System";  issued  January  4, 1977. 

U.S.  Patent  No.  4.027.212  "Three  Phase 
Full  Wave  DC  Motor  Decoder";  issued 
May  31, 1977. 

U.S.  Patent  No.  4.077.676  "Energy 
Storage  Apparatus";  issued  March  7, 
1978. 

U.S.  Patent  No.  4.387.935  "Linear 
Magnetic  Bearing";  issued  June  14, 1983. 

U.S.  Patent  No.  4.315.197  "Linear 
Magnetic  Motor/Generator";  issued 
February  9, 1982. 

U.S.  Patent  No.  4.405.286  "Actively 
Suspended  Counter-Rotating  Machine"; 
issued  September  20, 1983. 

U.S.  Patent  No.  4.381.875  "Magnetic 
Bearing  and  Motor";  issued  May  3, 1983. 

The  proposed  exclusive  license  will 
be  for  a  limited  number  of  years  and 
will  contain  appropriate  terms  and 
conditions  to  be  negotiated  in 
accordance  with  the  NASA  Patent 
Licensing  Regulations,  14  CVK  Part  1245. 
Subpart  2.  NASA  will  negotiate  the  fmal 
terms  and  conditions  and  grant  the 
exclusive  license  unless,  within  60  days 
of  the  date  this  Notice,  the  Director  of 
Patent  Licensing  receives  written 
objections  to  the  grant,  together  with 
supporting  documentation.  The  Director 
of  Patent  Licensing  will  review  all 
written  responses  to  the  Notice  and  then 
recommend  to  the  Associate  General 
Counsel  (Intellectual  Property)  whether 
to  grant  the  exclusive  license. 
DATE'  Comments  to  this  notice  must  be 
received  by  August  7. 1987. 
ADDRESS:  National  Aeronautics  and 
Space  Administration.  Code  GP 
Washington.  DC  20546. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ml.  UtMiiUb  Mdrt  iiciiit.  (202)  453-2420. 


Dated:  May  29,  1987. 
|ohn  E.  O'Brien, 
General  Counsel. 

[FR  Doc  a7-129.';2  Filed  6-5-87:  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

(Docket  No  50-313,  License  No  DPH-51, 
E A  86-151 i 

Arkansas  Power  and  Ligtit  Co., 
Arkansas  Nuclear  One,  Unit  1;  Order 
Imposing  Civil  Monetary  Penalty 

I 

Arkansas  Power  and  Light  Company 
(licensee)  is  the  holder  of  Operating 
License  No.  DPR-51  (license)  issued  by 
the  Nuclear  Regulatory  Commission 
(NRC/Commission)  on  May  21. 1974. 
The  license  authorizes  the  licensee  to 
operate  Arkansas  Nuclear  One  in 
accordance  with  the  conditions 
specified  therein. 

II 

A  special  inspection  of  the  licensee's 
activities  was  conducted  on  January  6 
through  31, 1986.  The  results  of  this 
inspection  indicated  that  the  licensee 
had  not  conducted  its  activities  in  full 
compliance  with  NRC  requirements.  A 
written  Notice  of  Violation  and 
Proposed  Imposition  of  Civil  Penalty 
(Notice)  was  served  upon  the  licensee 
by  letter  dated  November  12, 1988.  The 
Notice  stated  the  nature  of  the  violation, 
the  provision  of  the  NRC's  requirement 
that  the  licensee  had  violated,  and  the 
amount  of  the  civil  penalty  proposed  for 
Violation  I.  The  licensee  responded  to 
Violation  I  of  the  Notice  of  Violation 
and  Proposed  Imposition  of  Civil 
Penalty  by  letter  dated  December  12, 
1986. 

Ill 

After  consideration  of  the  licensee's 
response  and  the  statements  of  fact, 
explanation,  and  argument  for 
mitigation  contained  therein,  the  Deputy 
Executive  Director  for  Regional 
Operations  has  determined,  as  set  forth 
in  the  Appendix  to  this  Order,  that 
Violation  I  occurred  as  stated  and  that 
the  penalty  proposed  for  this  violation  in 
the  Notice  of  Violation  and  Proposed 
Imposition  of  Civil  Penalty  should  be 
imposed. 

IV 

In  view  of  the  foregoing  and  pursuant 
to  section  234  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (Act),  42  U.S.C. 
2282,  and  10  CFR  2.205.  it  is  hereby 
ordered  that: 


The  licensee  pay  a  civil  penalty  in  the 
amount  of  Fifty  Thousand  Dollars 
($50,000)  within  30  days  of  the  date  of 
this  Order,  by  check,  draft,  or  money 
order,  payable  to  the  Treasurer  of  the 
United  States  and  mailed  to  the 
Director,  Office  of  Enforcement,  U.S. 
Nuclear  Regulatory  Commission,  ATTN: 
Document  Control  Desk,  Washington. 
DC  20555. 

The  licensee  may  request  a  hearing 
within  30  days  of  the  date  of  this  Order. 
A  request  for  a  hearing  should  be  clearly 
marked  as  a  "Request  for  an 
Enforcement  Hearing  "  and  shall  be 
addressed  to  the  Director.  Office  of 
Enforcement.  U.S.  Nuclear  Regulatory 
Commission,  ATTN:  Document  Control 
Desk.  Washington.  DC  20555.  with  a 
copy  to  the  Assistant  General  Counsel 
for  Enforcement,  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555;  the 
Regional  Administrator,  U.S.  Nuclear 
Regulatory  Commission,  Region  IV;  and 
the  NRC  Resident  Inspector. 

If  a  hearing  is  requested,  the 
Commission  will  issue  an  Order 
designating  the  time  and  place  of  the 
hearing.  If  the  licensee  fails  to  request  a 
hearing  within  30  days  of  the  date  of  this 
Order,  the  provisions  of  this  Order  shall 
be  effective  without  furiher  proceedings. 
If  payment  has  not  been  made  by  that 
time,  the  matter  may  be  referred  to  the 
Attorney  General  for  collection. 

In  the  event  the  licensee  requests  a 
hearing  as  provided  above,  the  issues  to 
be  considered  at  such  hearing  shall  be: 

(a)  Whether  the  licensee  was  in 
violation  of  the  Commission's 
requirements  as  set  forth  in  Violation  I 
of  the  Notice  of  Violation  and  Proposed 
Imposition  of  Civil  Penally  referenced  in 
Section  II  above  and 

(b)  Whether,  on  the  basis  of  such 
violation,  this  Order  should  be 
sustained. 

For  the  Nuclear  Regulatory  Commission 
Dated  at  Bethesda,  Maryland,  this  Ist  day 

of  June  1987. 

lames  M.  Taylor, 

Deputy  Executive  Director  for  Regional 

Ope  rat  ions. 

Appendix — Evaluations  and 
Conclubions 

On  November  12. 1988,  a  Notice  of 
Violation  and  I>roposed  Imposition  of 
Civil  Penalty  (Notice)  was  issued  for 
violations  identified  during  an  NRC 
Safety  System  Functional  Inspection 
(SSFI).  A  civil  penalty  of  $50,000  was 
proposed  for  Violation  I  set  out  in  the 
Notice.  Arkansas  Power  and  Light 
Company  responded  to  Violation  I  of  the 
Notice  by  letter  on  December  12. 1986.  In 


its  response  the  licensee  admits  that  the 
violation  occurred  as  stated,  but  argues 
that  certain  factors  mitigated  the 
seriousness  of  the  violation,  and 
requests  mitigation  of  the  proposed  civil 
penalty.  The  NRC's  evaluation  and 
conclusion  regardmg  the  licensee's 
arguments  are  as  follows: 

Restatement  of  Violation  I 

10  CFR  Part  50,  Appendix  B,  Criterion 
III.  Design  Control,  requires,  in  part,  that 
the  design  control  measures  shall 
provide  for  verifying  or  checking  the 
adequacy  of  design,  such  as  by  the 
performance  of  design  reviews,  by  the 
use  of  alternate  or  simplified  calculation 
methods,  or  by  the  peformance  of  a 
suitable  testing  program. 

Contrary  to  the  above,  design  control 
measures  for  design  change  package 
DCP  82-D-1050  failed  to  properly  assess 
or  verify  the  adequacy  of  design 
regarding  the  potential  for  a  single 
failure,  loss  of  one  power  supply,  to 
cause  the  simultaneous  blowdown  of 
both  steam  generators  during  a  main 
steam  line  break  accident,  a  situation 
outside  the  plant's  design  basis.  This 
condition  was  caused  when  the  design 
change  package  was  implemented 
during  the  Unit  1  1984  refueling  outage 
without  certain  check  valves,  the 
purpose  of  which  was  to  prevent  the 
simultaneous  blowdown. 

This  is  a  Severity  Level  III  violation 
(Supplement  I). 

Civil  Penalty— $50,000. 

Summary  of  Licensee's  Response 

The  licensee  admits  that  the  Violation 
I  did  occur  as  stated,  in  that  an 
inadequate  safety  evaluation  was 
performed  to  identify  the  specific 
emergency  feedwater  (EFW)  single 
failure  scenario  for  the  situation  without 
certain  check  valves.  The  decision  to 
delete  the  check  valves  was  based  on 
the  desire  to  improve  overall  system 
reliability. 

The  licensee  presents  arguments 
related  to  the  safety  significance  of  the 
violation.  The  licensee  asserts  that, 
while  the  design  basis  of  EFW  system 
does  consider  the  loss  of  offsite  power, 
the  design  basis  does  not  consider  a 
Main  Steam  Line  Break  (MSLB) 
concurrent  with  a  loss  of  offsite  power. 
Therefore,  it  would  be  consistent  with 
the  plant's  design  basis  for  the  scenario 
described  not  to  consider  the  loss  of 
offsite  power  and  thus  give  credit  for  the 
operation  of  the  EFW  and  main 
feedwater  s\  stems. 

The  licensee  further  states  that  even 
without  the  check  valves,  the  EFW 
system  would  have  performed 
adequately  during  anticipated  transients 
and  accident  scenarios  and  that  a 
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number  of  long-term  measures  were 
available  to  isolate  the  steam 
generators,  provide  water  to  the  steam 
generators,  or  use  feed  and  bleed  to 
achieve  safe  shutdown.  In  addition,  the 
licensee  asserts  that  the  calculated 
containment  peak  pressure  would  not  be 
increased  and  the  results  of  the  analysis 
are  bounded  by  current  FSAR  analyses. 
Offsite  dose  consequences  were 
calculated  by  the  licensee  to  be  less 
than  7%  of  the  10  CFR  Part  100  thyroid 
limits,  even  assuming  no  mitigation  of 
the  accident  for  48  hours. 

NRC  Evaluation  of  Licensee's  Response 

While  it  may  be  that  the  design  basis 
of  the  FJW  system  does  not  consider  a 
MSLB  concurrent  with  a  loss  of  offsite 
power,  the  NRC  staff  believes  that  the 
plant's  design  basis  did  consider  a 
MSLB  concurrent  with  a  single  failure, 
namely  the  loss  of  one  power  supply. 
This  formed  the  basis  of  the  violation. 

Section  14.2.2.1  of  the  Arkansas 
Nuclear  One,  Unit  1  Final  Safety 
Analysis  Report  describes  the  accident 
analysis  for  a  main  steam  line  failure. 
Section  14.2.2.1.3.1  states  that  the 
Emergency  Feedwater  Instrumentation 
and  Control  System  is  designed  to 
protect  against  the  consequences  of  a 
simultaneous  blowdown  of  both  steam 
generators.  Section  14.2.2.1.3.3  further 
states  that  "Additional  information 
regarding  potential  single  failures  in  the 
emergency  feedwater  during  recovery 
from  a  steam  line  break  is  included  in 
Table  10-1."  Table  10-1  describes  the 
capability  of  the  EFW  system  to 
adequately  perform  its  function  under 
the  single  failure  criteria  and 
specifically  the  loss  of  Bus  A3  which 
results  in  the  loss  of  all  AC  "red"  power. 
The  design  basis  of  the  EFW  system 
was  not  met  in  the  matter  at  hand  in 
that,  when  the  check  valves  were 
deleted  from  the  design,  the 
simultaneous  blowdown  of  both  steam 
generators  was  not  prevented  under  the 
circumstances  of  a  main  steam  line 
break  and  the  loss  of  Bus  A3,  as  it 
should  have  been  as  described  in 
Section  14.2.2.1  and  Table  10-1  of  the 
FSAR.  The  design  change  package,  DCP 
82-D-1050,  was  issued  and  implemented 
without  evaluating  the  potential  for  the 
simultaneous  blowdown  of  both  steam 
generators,  a  violation  of  10  CFR  Part  50, 
Appendix  B,  Criterion  III. 

The  licensee  asserts  that  the  check 
valves  were  deleted  to  improve  the 
overall  EFW  system  reliability; 
however,  in  doing  so  this  created  the 
potential  for  the  simultaneous 
blowdown  of  both  steam  generators 
during  a  steam  line  break,  a  situation 
which  clearly  was  intended  by  design  to 
be  prevented.  The  design  change  failed 


to  properly  evaluate  a  single  failure 
scenario  to  ensure  that  the  EFW  system 
would  function  as  intended. 

The  licensee  contends  that,  even 
without  check  valves  installed,  the 
consequences  of  the  steam  line  break 
accident  were  within  the  capabilitj  of 
the  plant's  systems  and  structures, 
relying  on  manual  operator  actions. 
While  it  appears  that  these 
consequences  were  within  the  capability 
of  the  plant,  the  staff  generally  does  not 
give  credit  for  manual  actions  for  sytems 
which  were  designed  to  function 
automatically.  In  addition,  at  the  time 
the  design  change  package  was  issued 
and  implemented,  there  had  been  no 
evaluation  performed  to  ensure  that  the 
EFW  system  would  function  during 
postulated  accident  and  single  failure 
scenarios,  specifically  the  steam  line 
break  accident  with  the  failure  of  Bus 
A3.  Without  such  evaluation  and 
without  the  check  valves  installed,*the 
plant  was  placed  in  a  condition  outside 
its  design  basis  and  one  for  which  it  was 
not  known  whether  the  EFW  system 
could  perform  its  intended  function 
under  all  postulated  events.  This  was 
cause  for  significant  regulatory  concern. 

Based  on  the  above  discussion,  the 
NRC  staff  considers  that  the  violation 
did  occur  as  stated  in  the  Notice,  that 
the  single  failure  scenario  described  in 
the  violation  is  a  design  basis  event  for 
a  main  steam  line  break,  and  the 
violation  is  appropriately  categorized  as 
a  Severity  Level  III  violation. 

Summary  of  Request  for  Mitigation  of 
Civil  Penalty 

The  licensee  asserts  that,  after  the 
SSFI  identification  of  concerns  which  in 
part  formed  the  basis  for  Violation  L  an 
immediate  review  was  performed  and 
notification  to  the  NRC  was  made. 
Further,  immediate  actions  were  taken 
to  install  swing  check  valves  in  the 
steam  supply  fines  and  initiate 
procurement  and  design  efTorts  to  obtain 
lift  check  valves. 

The  licensee  contends  that,  prior  to 
and  subsequent  to  the  identification  of 
the  deficiency,  the  licensee  had 
recognized  the  need  to  improve  the 
design  modification  process,  the  10  CFR 
50.59  review  program  and  the  training  of 
engineers,  and  had  initiated  major 
improvements  in  these  areas. 

The  licensee  also  contends  that  it  has 
demonstrated  good  performance  in  the 
general  area  of  design  control  and  that 
the  violation  was  somewhat  isolated  to 
the  specific  instance  rather  than 
indicative  of  an  overall  programmatic 
failure  of  the  design  change  process. 
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NRC  Evaluation  of  Licensee's  Response 

The  NRC  views  the  licensee's  actions 
in  reporting  the  design  discrepancy  as 
prudent  and  appropriate.  However,  as 
the  discrepancy  was  identified  by  the 
NRC,  mitigation  for  prompt 
identification  and  reporting  is  not 
warranted. 

While  the  licensee  installed  check 
valves  in  the  steam  lines  and  took  other 
corrective  actions  to  address  the 
programmatic  concerns,  these  actions 
were  not  so  unusually  prompt  and 
extensive  as  to  warrant  mitigation  of  the 
civil  penalty. 

The  NRC  SSFl  team  did  view  the 
design  of  the  emergency  feedwater 
(EFW)  system  to  be  sound  in  general; 
however,  the  SSFl  team  also  identified 
significant  concerns.  The  licensee's 
performance  in  the  design  control  area 
warrants  neither  mitigation  nor 
escalation  of  the  proposed  civil  penalty 
based  on  Category  2  and  3  SALP  ratings 
in  the  areas  of  operations,  maintenance, 
and  surveillance  for  the  past  rating 
periods  with  a  single  Category  1  rating 
in  operations  m  the  latest  SALP. 
Therefore,  mitigation  of  the  civil  ptnalty 
was  not  considered  appropriate. 

NRC  Conclusion 

After  careful  consideration  of  the 
licensee's  response,  the  NRC  staff 
concludes  that  the  violation  is 
significant  in  that  the  plant  was  placed 
in  a  condition  outside  its  design  basis 
and  the  violation  is  appropriately 
classified  as  a  Severity  Level  III 
violation.  The  staff  also  concludes  that 
the  licensee  has  not  provided  a 
sufficient  basis  for  mitigation  of  the  civil 
penalty.  Accordingly,  the  proposed  civil 
penalty  in  the  amount  of  Fifty  Thousand 
Dollars  ($50,000)  should  be  imposed. 

[FR  Doc.  87-13002  Filed  ft-5-87;  8:45  am] 

BILLING  CODE  7S9O-0I-M 

IDocVet  No.  50-3351 

Florida  Power  and  Light  Co.,  St.  Lucie 
Plant,  Unit  No.  1;  Issuance  of 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission]  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR- 
67.  issued  to  Florida  Power  and  Light 
Company  (the  licensee),  for  operation  of 
the  St.  Lucie  Plant.  Unit  No.  1,  located  in 
St.  Lucie  County.  Florida. 

Identification  of  Proposed  Action 

The  amendment  would  consist  of  a 
chtnge  to  the  operating  license  to 
extend  the  expiration  date  of  the 


operating  license  for  the  St.  Lucie  Plant, 
Unit  No.  1.  from  luly  1.  2010  to  March  1, 
2016.  The  license  amendment  is 
responsive  to  the  licensee's  application 
dated  Februar>'  28. 1<)86,  as 
supplemented  by  letters  dated 
November  14. 1986.  and  April  15, 1987. 
The  Commission's  staff  has  prepared  an 
Environmental  Assessment  of  the 
proposed  action,  entitled 
"Environmental  Assessment  by  the 
Office  of  Nuclear  Reactor  Regulation 
Relating  to  the  Change  in  Expiration 
Date  of  Facility  Operating  License  No. 
DPR-«7.  Flordia  Power  and  Light 
Company.  St.  Lucie  Plant.  Unit  No.  1, 
Docket  No.  50-335."  dated. 

Summary  of  Environmental  Assessment 

The  Commission's  staff  has  reviewed 
the  potential  environmental  impact  of 
the  proposed  change  in  the  expiration 
date  of  the  operating  license  for  the  St. 
Lucie  Plant.  Unit  No.  1.  This  evaluation 
considered  the  previous  environmental 
studies,  including  (1)  the  "Final 
Environmental  Statement  Related  to  the 
St.  Lucie  Plant.  Unit  No.  1."  June  1973. 
(2)  the  "Final  Environmental  Statement 
Related  to  Operation  of  the  St,  Lucie 
Plant,  Unit  No.  2,"  April  1982,  and  (3) 
more  recent  NRC  policy.  The  Unit  No.  2 
Final  Environmental  Statement  was 
used  because  it  contained  updated 
demographic  information. 

Radiological  Impacts 

The  staff  considered  the  radiological 
impacts  expected  as  a  result  of  a 
hypothetical  design  basis  accident  at  St. 
Lucie  Plant.  Unit  No.  1,  and  from  normal 
plant  operation  including  the  impact  of 
revised  population  estimates.  In  1982, 
the  staff  evaluated  the  regional 
demography  and  found  the  land  area 
within  a  25  mile  radius,  as  indicated  by 
the  population  statistics,  to  be  Hat  with 
dense  vegetation,  including  pine  tree 
and  fresh  water  marshes  typical  of 
Florida  Coastal  swamps.  'The  population 
within  50  miles  of  the  plant  was  310.000 
in  1970;  573.048  in  1981;  with  1.006.452 
projected  for  the  year  2000  and  1,710,139 
projected  for  the  year  2030.  The  entire 
area  is  experiencing  a  large  population 
growth  which  is  expected  to  continue 
until  limited  either  by  physical 
constraints  such  as  traffic  congestion 
and  the  availability  of  potable  water,  or 
by  zoning  restrictions.  The  outer 
boundary  of  the  low  populations  zone 
(LPZ)  is  at  a  nominal  distance  of  1  mile 
from  the  plant.  Based  on  the  1968 
census,  the  LPZ  population  was  about 
1,980;  10,326  in  1981;  12.506  (estimated) 
in  1983;  and  the  projected  resident 
population  for  the  LPZ  for  2030  is  83,599. 
The  nearest  population  center  with  more 
than  25,000  people  is  the  City  of  Fort 


Pierce.  Florida,  whose  nearest  boundary 
is  about  4  miles  northwest  of  the  site. 
The  staff  concludes  that,  based  upon 
these  population  estimates,  the  current 
Exclusion  Area  Boundarj'.  Low 
Population  Zone,  and  the  nearest 
population  center  distances  will  likely 
be  unchanged  from  those  used  for 
licensing  the  unit.  Therefore,  the 
conclusion  reached  in  the  staffs  Safety 
Evaluation  in  1973  that  St.  Lucie  Unit  1 
meets  the  requirements  of  10  CFR  Part 
100  remains  unchanged. 

Station  radiological  effluents  to 
unrestricted  areas  during  normal 
operation  have  been  well  within 
Commission  regulations  regarding  "as- 
low-as-is-reasonably-achievable" 
(ALARA)  limits,  and  are  indicative  of 
future  releases.  In  addition,  the 
additional  years  of  operation  will  not 
increase  the  annual  public  risk  from 
reactor  operation. 

With  regard  to  normal  plant 
operation,  the  licensee  complies  with 
Commission  guidance  and  requirements 
for  keeping  radiation  exposures  "as-low- 
as-is-reasonably-achievable"  (ALARA) 
for  occupational  exposures. 

The  environmental  impacts  attributed 
to  transportation  of  fuel  and  waste  to 
and  from  the  St.  Lucie  Plant,  Unit  No.  1, 
with  respect  to  normal  conditions  of 
transportation  and  possible  accidents  in 
transport,  would  be  bounded  as  set  forth 
in  Summary  Table  S-i  of  10  CFR  51.52. 
and  the  values  In  Table  S-4  would 
continue  to  represent  the  contribution  of 
transportation  to  the  environmental 
costs  associated  With  the  reactor. 

Non-Radiological  Impacts 

The  Commission  has  concluded  that 
the  proposed  extension  will  not  cause  a 
significant  increase  in  the  impacts  to  the 
environment  and  will  not  change  any 
conclusions  reached  by  the  Commission 
in  the  Final  Environmental  Statement  for 
Unit  No.  1. 

Finding  of  No  Significant  Impact 

The  Commission's  staff  has  reviewed 
the  proposed  change  to  the  expiration 
date  of  the  St.  Lucie  Plant.  Unit  No.  1. 
Facility  Operating  License  relative  to  the 
requirements  set  forth  in  10  CFR  Part  51. 
Based  upon  the  environmental 
assessment,  the  Commission's  staff 
concluded  that  there  are  no  significant 
radiological  or  non-radiological  impacts 
associated  with  the  proposed  action  and 
that  the  proposed  license  amendment 
will  not  have  a  significant  effect  on  the 
quality  of  the  human  environment. 
Therefore,  the  Commission  has 
determined,  pursuant  to  10  CFR  51.31, 
not  to  prepare  an  environmental  impact 
statement  for  the  proposed  amendment. 


For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendment  dated  February  28. 1986,  as 
supplemented  on  November  14, 1986. 
and  April  15, 1987.  (2)  the  Final 
Environmental  Statement  related  to  the 
St.  Lucie  Plant,  Unit  No.  1,  dated  June 
1973,  (3)  the  Final  Environmental 
Statement  Related  to  Operation  of  the 
St.  Lucie  Plant,  Unit  No.  2,  dated  April 
1982,  and  (4)  the  Environmental 
Assessment  dated  May  29, 1987.  These 
documents  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room.  1717  H  Street.  NW.. 
Washington  DC  20555  and  at  the  Indian 
River  Junior-College  Library,  3209 
Virginia  Avenue.  Ft.  Pierce,  Florida. 

Dated  at  Bethesda.  Maryland,  this  3rd  day 
of  June  1987. 

For  the  Nuclear  Regulatory  Commission. 

Lester  S.  Rut>enstein, 

Director.  Project  Directorate  11-2,  Division  of 

Reactor  Projects-I/lI. 

[FR  Doc.  87-13000  Filed  6-&-fl7;  8:45  am) 
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Public  Service  Electric  &  Gas  Co.,  et 
al.,  Hope  Creek  -Generating  Station; 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

[Docket  No.  50-354] 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  a  proposed 
exemption  to  10  CFR  Part  50.  Appendix 
J,  Paragraph  II1.D.3  for  Facility 
Operating  License  No.  NPF-57  issued  to 
the  Public  Service  Electric  &  Gas 
Company,  et.  al.  (the  hcensee)  for 
operation  of  the  Hope  Creek  Generating 
Station,  located  in  Salem  County,  New 
Jersey. 

Environmental  Assessment 

Identification  of  Proposed  Action 

This  proposed  exemption  would 
suspend  the  requirement  to  conduct 
Type  C  leakage  testing  at  intervals  no 
greater  than  24  months,  as  stated  in  10 
CFR  Part  50.  Appendix  J,  Paragraph 
III.D.3,  for  27  containment  isolation 
valves  until  the  first  refueling  outage 
which  is  scheduled  to  begin  on  February 
1. 1988. 

TTie  proposed  exemption  is  responsive 
to  the  licensee's  application  for 
exemption  dated  April  3. 1987  as 
supplemented  bv  letter  dated  May  8, 
1987. 

The  Need  for  the  Proposed  Action 

The  proposed  exemption  from  the 
regulation  is  required  in  order  to  allow 
continued  operation  of  the  plant  until 
the  first  refueling  outage,  when  the  plant 


UM  I 


will  be  shut  down  for  extensive 
maintenance  and  surveillance  testing 
activities.  Without  this  exemption,  a 
forced  shutdown,  beginning  on  June  11. 
1987,  and  lasting  about  three  weeks, 
would  be  required  in  order  to  perform 
the  necessary  surveillance  tests. 

Environmental  Impacts  on  the  Proposed 
Action 

There  are  no  environmental  impacts 
of  the  proposed  action.  During  the 
period  of  the  extension,  the  plant  will 
continue  with  normal  operations.  The 
plant  will  be  shut  down,  and  the 
containment  isolation  valve  Type  C 
leakage  tests  will  be  performed  while 
the  plant  is  shut  down  for  the  first 
refueling  outage.  The  surveillance  tests 
will  be  performed  at  that  time,  in  every 
other  respect,  the  same  as  if  they  had 
been  performed  during  an  outage  prior 
to  June  11, 1987.  The  staff  has  reviewed 
the  information  provided  by  the  licensee 
and  finds  that  postponing  these  leakrate 
tests  until  the  first  refueling  outage 
would  have  little  effect  on  containment 
integrity.  No  changes  are  being  made  in 
the  allowable  amounts  and  no 
significant  changes  are  being  made  in 
the  types  of  any  effluents  that  may  be 
released  offsite.  and  there  is  no 
significant  increase  in  the  allowable 
individual  or  cumulative  occupational 
radiation  exposure.  Therefore,  the 
Commission  concludes  that  there  are  no 
significant  radiological  environmental 
impacts  associated  with  this  proposed 
exemption. 

Alternative  to  the  Proposed  Actions 

Since  we  have  concluded  that  there  is 
no  measurable  environmental  impact 
associated  with  the  granting  of  the 
proposed  exemption,  any  alternative  to 
this  exemption  will  have  the  same  or 
greater  environmental  impact. 

The  principal  alternative  would  be  to 
deny  the  exemption  which  would 
require  a  shutdown  beginning  no  later 
than  June  11, 1987.  A  shutdown  of 
approximately  three  weeks  would  be 
required  to  perform  the  leakage  tests. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use  of 
resources  not  previously  considered  in 
connection  with  the  "Final 
Environmental  Statement"  related  to  the 
operation  of  the  Hope  Creek  Generating 
Station,  dated  December  1984. 

Agencies  and  Persons  Consulted 

The  NRC  staff  performed  the  entire 
review  of  the  licensee's  position  and  did 
not  consult  other  agencies  or  persons. 
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Findings  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 

Based  on  the  foregoing  environmental 
assessment,  we  conclude  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  request  for  exemption 
dated  April  3, 1987,  as  supplemented  by 
letter  dated  May  8. 1987,  which  is 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room. 
1717  H  Street  NW..  Washington,  DC 
20555  and  at  the  Pennsville  Public 
Library.  190  South  Broadway, 
Pennsville.  New  Jersey  08070. 

Dated  at  Bethesda.  Maryland,  this  2nd  day 
of  June  1987. 

For  the  Nuclear  Regulatory  Commission. 
Walter  R.  Butler, 

Director.  Project  Directorate  J-2,  Division  of 

Reactor  Projects. 

(Rl  Doc.  87-13001  Filed  6-5-87;  8:45  am] 

BILUNO  CODE  7S90-01-M 


SECURfTIES  AND  EXCHANGE 
COMMISSION 

Forms  Under  Review  by  Office  of 
Management  and  Budget 

Agency  Clearance  Officer  Kenneth  A. 
Fogash,  (202)  272-2142. 

Upon  Written  Request  Copy  Available 
Form:  Securities  and  Exchange 
Commission.  Office  of  Consumer  Affairs 
and  Information  Services,  Washington. 
DC  20549. 

Extension 

File  No.  270-287,  Form  S-4 
File  No.  270-288,  Form  F-4 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq.].  the  Securities 
and  Exchange  Commission  has 
submitted  for  an  extension  of  clearance 
of  the  following  forms:  Form  S-4  and 
Form  F-4.  The  forms  provide  a  basis  for 
the  Commission  to  fulfill  its  statutory 
responsibility  to  ensure  that  issuers  of 
publicly-traded  securities  provide 
investors  and  the  marketplace  with 
adequate  information  in  the  area  of 
business  combinations.  There  have  been 
505  S-4  respondents  and  3  F-4 
respondents  at  1472  hours  per  form. 

Submit  comments  to  0MB  Desk 
Officer.  Mr.  Robert  Neal  (202)  395-7340, 
Office  of  Information  and  Regulatory 
Affairs,  Commerce  &  Lands  Branch, 
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Room  3228  NEOB.  Washongton.  DC 

20503. 

|<>nathan  G.  Kalz, 

Secretary. 

(FP  Hoc  87-12944  Filed  R-5-87;  8:45  am) 

BtLLINO  CODE  M10-*1-« 

Forms  Under  Review  of  Office  of 
(Management  and  Budget 

Agency  Clearance  Officer:  Kenneth  A. 
Fogash.  (202)  272-2142. 

Upon  Written  Request  Copy  Available 
from:  Securities  and  Exchange 
Commission,  Office  of  Consumer 
Affairs,  Washington,  DC  20549. 

Extension 

Rule  17Ad-10 
File  No.  270-265 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq.J.  the  Securities 
and  Exchange  Commission  has 
submitted  for  reinstatement  of  OMB 
approval  Rule  17Ad-10  (17  CFR 
240.16Ad-10)  promulgated  under  the 
Securities  Exchange  Act  of  1934  (15 
U.S.C.  78  el  seq.)  requiring  transfer 
agents  to  create  and  maintain  accurate 
securityholder  files.  Twenty-two 
hundred  recordkeepers  incur  a  total  of 
44,000  burden  hours  to  comply  with  the 
rule. 

Submit  comments  to  OMB  Desk 
Officer.  Mr.  Robert  Neal.  (202)  395-7340. 
Office  of  Information  and  Regulatory 
Affairs.  Room  3228,  NEOB.  Washington. 
DC  20503. 
June  1.  1987. 
lonalhan  G.  Katz, 
Secretary. 
ira  Doc  87-12945  Filed  6-5-87:  8:45  am) 

BILLING  COOC  S010-01-M 


{Release  No.  34-24528;  File  No.  SR-PSE- 

87-071 

Self-Regulatory  Organizations;  Pacific 
Stock  Excfiange,  Inc.;  Order  Approving 
Rule  Charige 

I'ursuiint  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act") '  and  Rule  19b-4  thereunder." 
the  Pacific  Stock  Exachange.  Inc.  ("PSE ' 
or  "Exchange"),  on  March  30, 1987, 
submitted  to  the  Securities  and  Exhange 
Commission  ("Commission")  a  proposal 
to  allow  the  display  of  multiple-series 
orders  and  stock/option  orders  on  the 
Autex  Trading  Information  System 
("Autex"). 

The  proposed  rule  change  was 
published  for  comment  in  Securities 


Exchange  Act  Release  No.  24366  (April 
20,  1987).  52  FR  13782.  No  comments 
were  received. 

The  PSE  proposes  to  implement  a  six- 
month  test '  of  the  dissemination  of 
certain  indications  of  market  interest 
through  Autex.  The  Exchange  proposes 
to  include  in  the  test  a  total  of  ten  stock 
options  in  two  trading  crowds. 
Participation  in  the  test  would  not  be 
mandatory  for  brokers  or  market 
makers.  The  proposal  would  permit 
brokers  and  maricet  makers  to  display 
indications  of  interest  for  multiple-series 
orders  and  stock/option  orders  through 
Autex  terminals  located  on  the  Exhange 
floor.*  Under  the  proposal,  once  a  floor 
broker  or  market  maker  expressed  an 
indication  of  interest  in  one  of  these 
types  of  orders  at  the  trading  jK)st  and 
received  no  reciprocal  interest,  he  would 
be  able  to  ask  the  Exchange  staff  to 
disseminate  the  interest  through  the 
Autex  system. 

Currently,  there  is  no  way  to 
disseminate  electronically  indications  of 
interest  for  multiple-series  orders  [e.g., 
spreads,  straddles,  and  combination 
orders)  from  the  options  floor.  This  also 
is  true  for  indications  of  stock/option 
order  interest  [e.g.,  covered  writes, 
conversion  and  reverse  conversion 
orders).  These  types  of  more 
complicated  orders  are  of  interest 
generally  to  professional  and 
institutional  entities. 

The  Autex  program  would  facilitate 
the  process  that  the  floor  brokers 
already  undertake,  but  would  do  so  in  a 
more  efficient  manner.  Instead  of  the 
floor  broker  having  to  manually  contact 
each  of  the  upstairs  customers  that 
might  be  interested  in  the  order,  those 
customers  would  be  able  to  receive  the 
indication  of  interest  through  the  Autex 
system.  The  floor  broker's  time  therefore 
would  be  saved  by  not  having  to  contact 
those  customers,  and  the  then  could 
devote  more  of  his  time  to  other  orders 
on  the  floor.  In  addition,  the  floor  broker 
still  would  be  able  to  contact  manually 
any  customer. 

Finally,  the  PSE  proposal  would  not 
jeodarize  the  effectiveness  or  operation 
of  any  of  the  rules  or  obligations  that 
currently  regulate  Exhange  floor 
activity.' 


•  15U.S.C.  7B8(bMl)|1984). 
>  17  CFR  Z40.19b-4  (1086]. 


•  Becuase  the  PSE  is  unsure  whether  this  program 
would  lie  uied  enough  to  justify  permanent  status,  il 
requested  a  sixmonlh  pilot  program.  If  the  program 
meets  the  Kxchange't  expectations,  the  PSE 
anticipates  submitting  a  future  rule  filing  requesting 
permanent  status. 

*  The  PSE  has  informed  the  Commission  that  its 
agreement  with  Aulex  is  not  excluiive.  i.e..  that 
other  vendors  could  conlnct  with  the  PSE  for 
installation  of  their  terminals  in  the  same  manner  as 
Autex. 

•The  PSF,  proposal  would  not  conflict  with  the 
Plan  for  Reporting  of  Consolidated  Options  Last 


Accordingly,  the  Commission  finds 
that  the  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securitii's  exhango,  and.  in  particular, 
the  requirements  of  seclion  6(b)(5)*  and 
the  rules  and  regulations  thereunder. 
The  pilot  use  of  Aulex  should  facilitate 
execution  of  complex  orders,  while 
enabling  market  makers  and  floor 
brokers  to  spend  more  time  in  the 
trading  crowd. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2}  of  the  Act,^  that  the 
proposed  rule  change  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation  pursuant  to  delegated 
authority. 

)onalhan  G.  Katz, 
Secretary. 

Dated:  May  29.  1987. 
[FR  Doc.  87-12946  Filed  5-5-87;  8:45  am) 
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[Release  No.  IC-15761/FWe  Mo.  812-6631 1 

The  Penn  Mutual  Life  Insurance  Co.  et 
al.;  Application 

[line  1.  1987. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

action:  Notice  of  Application  for 

Exemption  under  the  Investment 

Company  Act  of  1940  ("Act"). 

Applicants:  The  Penn  Mutual  Life 
Insurance  Company  ("Penn  Mutual"). 
Penn  Mutual  Variable  Life  Account  I 
(the  "Account"),  and  Penn  Mutual 
Equity  Services.  Inc.  ("PMES"). 

Relevant  1940  Act  Sections  and  Rules: 
Exemption  request  under  section  6(c)  of 
the  Act  from  sections  2(a)(32).  22(c). 
27(c)(1).  and  27(d)  of  the  Act  and  Rules 
6e-3(T)(b)(12)(ii),  6e-3(T)(b)(13)(iv).  and 
22C-1  thereunder. 

Filing  Date:  The  application  was  filed 
on  February  18. 1987. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  appliction  will 
be  granted.  Any  interested  person  may 
request  a  hearing  on  this  application,  or 


Sale  Reports  and  Quotation  Information 
administered  by  the  Options  Price  Reporting 
Authority  ("OPRA").  The  OPRA  plan  does  not  cover 
the  "special  orders"  that  would  be  displayed  over 
the  Autex  system.  See  Securities  Exhange  Act 
Release  No.  17638  (March  IS.  1961)  The 
Commiuion  notes,  however,  (hal  in  the  event  that        ', 
more  than  one  options  exhange  (or  more  than  one 
vendor  al  an  exhange)  seeks  to  disseminate 
indications  of  interest  for  the  same  multiple-series       j 
or  stock/option  orders,  consolidation  of  that  j 

information,  through  OPRA  Of  otherwise,  might  be       , 
desirable.  i 

•  15U.S.C.  78f(1964)  - 

'  IS  use.  7Ba(bK2)  (1SB4). 


ask  to  be  notified  if  a  hearing  is  ordered. 
Any  requests  must  be  received  by  the 
SEC  by  5:30  p.m.  on  June  26. 1987. 
Request  a  hearing  in  writing,  giving  the 
nature  of  your  interest,  the  reason  for 
the  request,  and  the  issues  you  contest. 
Serve  the  Applicants  with  the  request, 
either  personally  or  by  mail,  and  also 
send  it  to  the  Secretary  of  the  SEC, 
along  with  proof  of  service  by  affidavit, 
or,  for  lawyers,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC. 
ADDRESSES:  Secretary.  SEC,  450  5th 
Street,  NW.,  Washington,  DC  20549. 
Penn  Mutual  and  the  other  Applicants, 
Independence  Square,  Philadelphia. 
Pennsylvania  19172. 
FOR  FURTHER  INFORMATION  CONTACT: 
Clifford  E.  Kirsch,  Staff  Attorney,  at 
(202)  272-3032  or  Lewis  B.  Reich,  Special 
Counsel,  at  (202)  272-2061  [Division  of 
Investment  Management). 
SUPPLEMENTARY  INFORMATION: 
Following  is  a  summary  of  the 
application.  The  complete  application  is 
available  for  a  fee  from  either  the  SEC's 
Public  Reference  Branch  in  person  or  the 
SEC's  commercial  copier,  (800)  231-3282 
(in  Maryland  (301)  253-^300). 

Applicants'  Representations  and 
Statement  of  Fact 

1.  Penn  Mutual  is  planning  to  issue 
certain  flexible  premium  variable  life 
insurance  contracts  ("Contracts") 
through  the  Account,  which  is  registered 
under  the  Act  as  a  unit  Investment  trust. 

2.  The  Account  will,  through  its 
subaccounts,  invest  in  the  funds  of  Penn 
Series  Funds,  Inc. 

3.  The  Contract  requires  an  initial 
premium  payment  of  at  least  $5,000  and 
permits  additional  premiums  to  be  paid 
under  various  circumstances.  The 
application,  through  incorporation  by 
reference  of  the  registration  statement 
for  the  Contract,  states  that  additional 
premium  payments  may  be  made  in 
three  different  circumstances,  provided 
they  do  not  cause  the  Contract  to  fail  to 
qualify  as  life  insurance  under  Federal 
income  tax  law.  First,  additional 
payments  will  always  be  accepted  if 
necessary  to  prevent  the  contract  from 
lapsing.  Second,  an  additional  payment 
may  be  made  that  does  not  result  in  an 
immediate  increase  in  the  death  benefit, 
if  the  payment  is  a  least  $250.  Third,  an 
additional  payment  may  be  made  that 
does  result  in  an  immediate  increase  in 
the  death  benefit,  if  evidence  of 
insurability  is  furnished  satisfactory  to 
Penn  Mutual  and  the  additonal  payment 
is  at  least  $2500. 

4.  No  charges  are  deducted  from  the 
initial  premium  prior  to  its  investment  in 
the  Account.  During  the  first  nine 


contract  years,  a  monthly  deduction  is 
made  against  the  Contract's  investment 
base  to  reimburse  Penn  Mutual  for  the 
payment  of  state  and  local  permium 
taxes  attributable  to  initial  premiums  on 
the  Contracts.  Penn  Mutual  expects  to 
incure  an  average  state  and  local 
premium  tax  rate  of  2.25%.  Instead  cf 
deducting  this  2.25%  charge  from  the 
initial  premium  prior  to  its  allocation  to 
the  Account,  the  entire  premium  is 
invested  and  the  2.25%  charge  is 
deducted  from  the  investment  base  in 
108  equal  monthly  installments  over  the 
first  nine  contract  years.  A  Contract 
may  be  surrendered  in  whole  for  its 
cash  surrender  value  while  the  insured 
is  living.  If  the  Contract  is  surrendered 
prior  to  the  collection  of  the  full  2.25% 
charge  for  premium  taxes  (i.e..  during 
the  first  nine  contract  years),  the 
Company  will  deduct  the  previously 
uncollected  portion  from  the  Contract's 
cash  surrender  value.  In  the  event  that  v 
subsequent  premium  payments  are 
made  under  a  Contract  the  2.25%  chargi 
for  premium  taxes  will  be  deducted 
prior  to  investment  of  the  addlional 
premium  in  the  Account. 

5.  Applicants  assert  that  it  is  not 
completely  clear  whether  any  further 
exemption  beyond  those  granted  by 
Rule  6e-3(T)  is  required  in  order  to 
permit  the  uncollected  protion  of  the 
charge  for  premium  taxes  to  be 
deducted  upon  surrenders  of  the 
Contract  during  the  first  nine  contract 
years.  Rule  6e-3fT)(b)(13)  (iii)(E)  allows 
the  deduction  of  amounts  for  premium 
taxes  from  the  cash  value  of  a  flexible 
permium  variable  life  insurance  contract 
if  certain  conditions  are  fulfilled,  as  they 
are  with  respect  to  the  Contracts. 
Nothing  in  rule  6e-3(T)  specifically 
prohibits  the  deduction  of  such  amounts 
from  cash  value  prior  to  a  surrender. 
Nonetheless,  to  avoid  any  question  as  to 
full  compliance  with  the  Act.  Applicants 
seek  relief  from  sections  2(a)(32),  22(c). 
27(c)(1),  and  27(d)  and  Rules  6e-3(T){b) 
(12)(ii),  6e-3(T)(b)(13)(iv).  and  22c-l. 

6.  Applicants  submit  that  imposition 
of  the  charge  for  premium  taxes  in  the 
form  of  a  deferred  charge  is  much  more 
favorable  to  contractowners  than  a 
charge  that  is  deducted  entirely  from 
premiums,  which  is  a  more  conventional 
way  of  making  this  charge.  First,  the 
amount  of  the  contractowner's 
investment  in  the  Account  is  not 
reduced  as  it  would  be  were  this  charge 
taken  prior  to  the  allocation  of  the 
premium  to  the  Account.  Second,  the 
total  amount  charged  to  any 
contractowner  is  no  greater  than  if  this 
charge  is  taken  in  full  prior  to  the 
allocation  of  the  initial  premium.  Third, 
contractowners  are  advantaged  bacause 
the  cost  of  insurance  charges  deducted 


monthly  from  the  amounts  credited  to 
them  in  the  Account  will  be  lower  than 
they  would  have  been  had  this  charge 
been  deducted  in  full  prior  to  the 
allocation  of  the  premium  to  the 
Account. 

7.  Applicants  also  argue  that  it  is 
appropriate  and  equitable  to  deduct  any 
uncollected  portion  of  the  charge  upon 
surrender  of  the  Contract.  The  charge 
for  premium  taxes  is  not  contingent. 
Because  the  full  charge  is  eventually 
deducted  from  the  investment  base  of  all 
Contracts,  including  those  that  are  never 
surrendered,  it  is  equitable  that  the 
uncollected  protion  of  the  premium  tax 
charge  be  deducted  upon  early 
surrender.  Were  such  uncollected 
portions  not  deducted  upon  early 
surrenders,  the  nonsurrendering 
contractowners  would  be  forced  to 
inequitably  subsidize  the  premium  taxes 
attributable  to  contractowners  that 
surrendered  their  Contracts  during  the 
first  nine  contract  year. 

8.  Penn  Mutual  represents  that  it  does 
not  anticipate  making  a  profit  on  the 
deferred  premium  tax  charge.  Penn 
Mutual  also  represents  that  the  amount 
of  the  charge  is  the  same  as  it  would 
have  been  had  it  been  imposed  as  a 
front-end  charge.  In  particular,  this 
charge  does  not  take  into  account  the 
time  value  of  money  (which  would 
increase  the  charge  to  factor  in  the 
investment  cost  to  Penn  Mutual  of 
deferring  the  charge).  Thus,  the 
contractowners  will  obtian  the 
advantages  from  the  deferral  of  this 
charge  without  incurring  any  addtional 
cost. 

For  the  SEC  by  the  Division  of  Investment 
Mangement.  under  delegated  authority. 
)onathan  G.  Katz, 
Secretary. 
(FR  Doc.  87-12947  Filed  6-5-87;  a-45  am] 

BILUNG  COOC  SOHMMM 


SMALL  BUSINESS  ADMINISTRATION 

Minority  Small  Business  and  Capital 
Ownership  Development,  Management 
and  Technical  Assistance  Application 
Announcement 

summary:  The  U.S.  Small  Business 
Administration,  Office  of  Minority  Small 
Business  and  Capital  Ownership 
Development  (MSB&COD)  announces 
that  it  is  soliciting  applications  under  its 
7(j)  Program  to  provide  management  and 
technical  assistance  services  nationally 
to  cover  81  separate  geographical  areas. 
Projects  for  each  area  are  to  operate  for 
a  12  month  period  beginning  October  1. 
1987,  and  will  range  from  appioximately 


UM  I 


21638 


Federal  Register  /  Vol.  52.  No.  109  /  Monday.  |une  6,  1987  /  Notices 


$14,000  to  $250,000  with  a  total  cost  for 
these  projects  not  to  exceed  $4,500,000. 

Specific  awards  made  under  this 
announcement  may  consist  of  project 
periods  up  to.  but  not  beyond  thirty-six 
(36)  months  of  performance.  The  project 
periods  may  consist  of  up  to  three  (3) 
twelve  (12)  month  budget  periods. 
Approximately  one  third  of  the  awards 
will  be  for  a  one  year  period  with  no 
options;  one  third  will  be  for  one  year 
with  the  possibility  of  a  twelve  month 
option  and  the  remaining  one-third  will 
be  for  a  one  year  period  with  the 
possibility  of  two-twelve  month  options. 

F.<i(;h  additional  twelve  (12)  month 
budget  period  beyond  the  original  award 
will  be  exercised  at  the  option  of  the 
Government,  based  on  satisfactory 
performance  of  the  applicant.  Applicant 
will  be  advised  of  the  Government's 
intent  to  exercise  any  options  by  letter 
from  the  SBA's  Office  of  Procurement 
and  Grants  Management  approximately 
three  (3)  months  prior  to  the  expiration 
of  the  previous  twelve  (12)  month  budget 
period. 

All  awards  will  be  subject  to  the 
availability  of  funds. 

The  announcement  number  is  MSB- 
8&-O02-01. 

Funding  Instrument 

The  funding  instruments,  as  defined 
by  the  Federal  Grants  and  Cooperative 
Agreements  Act  of  1977  (31  U.S.C.  6304/ 
63051  will  be  cooperative  agreements. 

Program  Description 

The  SBA  provides  management  and 
technical  assistance  services  to  eligible 
small  businesspersons  under  two 
Programs.  7(j)(l-9)  and  7(j)(10). 
Cooperative  agreements  awarded  under 
both  programs  will  be  on  a  competitive 
basis  to  small  business  consulting  firms. 
Firms  which  are  eligible  to  receive 
services  offered  under  7(j)(l-9)  are 
existing  or  potential  businesspersons 
who  are  economically  and/or  socially 
disadvantaged  or  who  are  located  in 
areas  of  high  concentration  of 
unemployed,  or  who  participate  in 
activities  authorized  by  section  7(i)  of 
the  Small  Business  Act.  as  amended. 

Applicants  applying  for  7(j)(l-9) 
awards  must  be  capable  of  providing 
assistance  in  such  areas  as  accounting, 
production,  engineering  and  technical 
assistance,  feasibility  studies,  market 
analyses,  specialized  services, 
government  contracts,  advertising 
assistance,  computer  programming 
services,  and  data  processing  services. 
Small  businesspersons  certified  by  the 
SBA  as  8(a)  are  eligible  to  receive 
assistance  under  the  7(j)(10)  Program. 
Applicants  responding  to  one  of  the 
geographical  areas  under  7(j)(10)  must 


be  capable  of  providing  services  in  such 
cases  as  loan  packaging,  the 
development  of  business  plans,  financial 
counseling,  sun.-ty  bond  and 
construction  managt-mcnl  assistance, 
computer  programming  services, 
government  contracts,  and  areas  of 
specialized  assistance  p<irtirularly 
germane  to  specific  81a)  firms.  All 
Applicants  responding  to  .iny  one  of  the 
geographical  areas  listed  in  the 
announcement  must  have  had  an  office 
physically  located  within  that 
geographical  area  for  a  period  of  one 
year  prior  to  the  release  date  of  the 
announcement.  No  partial  applications 
will  be  accepted  for  consideration. 
Important — "a  separate  application 
must  be  submitted  for  each  geographical 
area  as  specified  in  our  program 
announcement.  Any  multiple/combined 
submissions  for  two  or  more 
geographical  areas  will  be  rejected  from 
consideration."  Applicants  must  submit 
their  application/proposal  on  or  before 
June  5, 1987,  at  5:00  p.m..  local  time,  at 
the  respective  SBA  Regional  Office. 

Eligible  Applicants 

This  announcement  is  a  total  100% 
small  business  set-aside.  Any  concern 
making  application  for  services  is 
classified  as  small  if  its  average  annual 
sales  or  receipts  for  its  preceding  three 
(3)  fiscal  years  do  not  exceed  $3.5 
million. 

Application  Materials 

Applications  wiU  be  forwarded  to 
interested  participants  upon  telephone 
request,  (Contact  Ms.  Bemita  Kane  at 
(202)  653-^5689  or  Ms.  Lillian  Harris  at 
(202)  653-6439)  or  upon  written  request 
to  the  U.S.  Small  Business 
Administration,  Office  of  Minority  Small 
Business  and  Capital  Ownership 
Development.  Office  of  Private  industry 
Programs.  1441  L  Street  NW..  Room  602. 
Washington.  DC  20416.  All  awards  will 
be  announced  in  the  Federal  Register 
and  the  Commerce  Business  Daily. 

Evaluation  and  Award  Process 

All  proposals  received  as  a  result  of 
this  announcement  will  be  evaluated  by 
SBA  review  panels.  The  awarding  of 
MSB&COD  Cooperative  Agreements  is 
discretionary.  Generally,  projects  are 
supported  in  order  of  merit  to  the  extent 
permitted  by  available  funds. 

Disposition  of  Proposal 

Notification  of  awards  will  be  made 
by  the  Grants  Management  Officer. 
Organizations  whose  proposals  are 
unsuccessful  will  be  sent  an  awards  list 
advising  them  of  the  successful 
awardees.  Nothing  in  this 
announcement  shall  be  construed  as 


committing  MSBaCOD  to  divide 
available  funds  among  all  qualified 
applicants. 

(59.007  MHoaKemenl  and  Technical 
Assistance  for  Uisadvanlaged 
Businesspersons) 

lames  Abdnor, 

Administrator. 

[FR  Doc.  87-12907  Filed  6-5-87;  8:45  am) 

BILLING  CODE  iOJS-OI-ll 


DEPARTMENT  OF  TRANSPORTATION 

Aviation  Proceedings;  Agreements 
Filed  During  ttie  Week  Ending  May  29, 
1987 

The  following  agreements  were  filed 
with  the  Dep.irtmt;nt  of  Transportation 
under  the  provisions  of  49  U.S.C.  408, 
409,  412,  and  414.  Answers  may  be  filed 
within  21  days  of  date  of  filing. 

Docket  No.  44896 

Parties: 

Members  of  International  Air  Transport 

Association 
Date  Filed:  May  29, 1987 
Subject:  Increase  Rates  ex-China 
Proposed  Effective  Date:  June  1, 1987 

Docket  No.  44901 

Parties: 

Members  of  International  Air  Transport 

Association 
Date  Filed:  May  29, 1987 
Subject:  Amend  GCR  and  SCR 

proportional  rates  to/from  Brazil 
Proposed  Effective  Date:  June  15, 1987 

Docket  No.  44905 

Parties:  Allegis  Investors  Group  and  The 
Boeing  Company 

Date  Filed:  May  29,  1987 

Subject:  Petition  of  The  Allegis  Investors 
Group  to  assert  jurisdiction  over  and 
require  approval  of  the  acquisition  of 
control  of  the  Allegis  Corporation  by 
the  Boeing  Company. 

Phyllis  T.  Kaylor. 

Ch:ef.  Documentary  Services  Division. 

|FR  Doc.  87-12950  Filed  8-5-87;  8:45  am) 

BILLING  COOC  4910-«2-M 


Applications  tor  Certificates  of  Public 
Convenience  and  Necessity  and 
Foreign  Air  Carrier  Permits  Filed  Under 
Subpart  Q  During  tt>e  Week  Ending 
May  29,  1987 

1  he  following  applications  for 
certificates  of  public  convenience  and 
necessity  and  foreign  air  carrier  permits 
were  filed  under  Subpart  Q  of  the 
Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 


302.1701  et.  seq.)  The  due  date  for 
answers,  conforming  application,  or 
motion  to  modify  scope  are  set  forth 
below  for  each  application.  Following 
the  answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases  a 
final  order  without  further  proceedings. 

Docket  No.  44900 

Date  Filed:  May  28, 1987 

Due  Date  for  Answers.  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  June  11, 1987 

Description:  Conforming  Application  of 
Continental  Airlines,  Inc.  pursuant  to 
Section  401  of  the  Act  and  Subpart  Q 
of  the  Regulations,  requests  a 
certificate  of  public  convenience  and 
necessity  which  will  authorize 
Continental  to  carry  local  passengers, 
property  and  mail  between  London, 
England  and  Frankfurt  Federal 
Republic  of  Germany  from  October  29 
through  May  14  of  each  year, 
commencing  October  29. 1987. 

Docket  Nos.  43782  and  44547 

Date  Filed:  May  29, 1987 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motions  to  Modify 
Scope:  June  26, 1987 

Description:  Amendment  to  the 

Applicantion  of  Pakistan  International 
Airlines  Corporation  purusant  to 
section  402  of  the  Act  requesting 
foreign  air  carrier  permits,  to  conform 
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to  the  revised  authority  requested  in 
its  exemption  application  in  Docket 
44512 — i.e.,  to  amend  its  permit  only  in 
the  following  respects:  (1)  To  add 
Toronto.  Canada  to  PIA's  Pakistan- 
United  States  route;  and  (2)  to  allow 
PIA  to  serve  Toronto  and  Montreal, 
Canada  as  either  intermediate  or 
beyond  points. 

Phyllis  T.  Kaylor. 

Cfiief.  Documentary  Services  Division. 

[FR  Doc.  87-12949  Filed  6-5-87;  8:45  am] 

BILLING  0006  4910-62-M 

Federal  Aviation  Admtntstration 
[Summary  Notice  No.  PE-87-10i 

Petition  for  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued;  Socata  et  al. 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTfON:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

summary:  Pursuant  to  FAA's 
rulemaking  provisions  governing  the 
application,  processing,  and  disposition 
of  petitions  for  exemption  (14  CFR  Part 
11),  this  notice  contains  a  summary  of 
certain  petitions  seeking  relief  from 
specified  requirements  of  the  Federal 
Aviation  Regulations  (14  CFR  Chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 


The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of.  and 
participation  in.  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 

DATE:  Comments  on  petitions  received 
must  identify  the  petition  docket  number 
involved  and  must  be  received  on  or 
before  June  29. 1987. 

ADDRESS:  Send  comments  on  any 
petition  in  triplicate  to: 

Federal  Aviation  Administratioa  Office 
of  the  Chief  Counsel  Attn:  Rules 
Docket  (AGC-204).  Petition  Docket 
No.  3,  800  Independence  Avenue.  SW., 
Washington,  DC  20591. 
FOR  FURTHER  INFORMATIOW:  The 
petition,  any  comments  received,  and  a 
copy  of  any  final  disposition  are  filed  in 
the  assigned  regulatory  docket  and  arc 
available  for  examination  in  the  Rules 
Docket  (AGC-204).  Room  915G.  FAA 
Headquarters  Building  (FOB  lOA),  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone  (202) 
267-3132. 

This  notice  is  published  pursuant  to 
paragraphs  (c).  (e),  and  (g)  of  11.27  of 
Part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11). 

Issued  in  Washington,  DC,  on  June  2. 1987. 
Leonard  R.  Smith, 

Manager.  Program  Management  Staff. 


Petitions  for  Exemption 


Docket 
Na 


25207 

2S219 
25161 

22469 

23647 

25201 
21B02 

19475 
15590 


Pelitonef 


Socata 


Presidential  Airways.  Inc. . 
Arrow  Air „ „.,. 


Park!  Cokege  o>  St.  Lows  University.. 


Regulations  aHecled 


Description  ol  relief  sought 


H  145.71  and  145  73  .. 

M  121  371  (8)121.378. 
55  43.3  and  43  7 


run  141. 


Embry-Riddte  Aeronautical  University  . 


United  Stales  Ak  Force  Academy.. 
Sowell  Aviation  Company.  Inc 


Fhohl  Salety  Inlematiorial 

Embry-Riddle  Aerorviutical  University.. 


25210    Am  Transport  Association  of  America 


2S227 


Nortttwest  Alrknes,  Inc  . 


5141.65 


56173(bM1). 
5141.65 


556163(d)    (2)    and    (3).    6Vl57(d)(l)    and 

(e)(1).  and  121  407(a)(l)(i| 
Part  141.  Appendixes  A.  C.  D.  F.  and  H 


556339(b)  (1)  and  (2)  and  121  425(a)(2)  (9 
and  (ill 


5121433(c).. 


To  allow  Socata  to  pertorm  preventive  mamlerunce.  mamiertance.  retxiiMing. 
alteration  and  optiorral  equipment  fitting  on  Socatas  manufactured  aircraft  i 
an  FAA  type  certificate 

To  allow  PresKlential  Airwavs.  Inc  .  to  use  Airmotwe  of  Ireland  to  mamtan  i 
JT8D  engines  used  on  Presidential  s  Boeing  aircraft 

To  allow  Arrow  An  to  use  aircraft  parts  purchased  from  Itiena  Airlines  and  KLM 
Royal  Dutch  Airlines  which  have  not  t)een  maintained  or  approved  for  return  to 
service  by  persons  prescril>ed  by  §§  43  3  and  43  7 

An  extension  of  Exemption  No  3495  to  allow  petitioner  s  aviation  students  to 
graduate  from  the  appropriate  courses  when  they  have  been  trained  to  a 
specific  standard  rather  than  having  met  trie  minimum  flight  time  requirement  of 
Part  141 

An  extension  of  Exemption  No  3859  to  allow  petitioner  to  continue  to  recommend 
graduates  of  its  certificated  flight  msturctor  courses  for  flight  instructor  certifi- 
cates and  ratings  without  taking  the  Federal  Aviation  Administration  (FAA) 
wnlten  or  flight  tests 

To  allow  the  Air  Force  Academy  cadet  soanng  iristructors  to  obtain  an  FAA 
commercial  pilot  certificate  without  the  rated  military  piiol  requKement 

An  extension  of  Exemption  No  4551  to  allow  petitioner  to  recommend  graduates 
of  Its  FAA-approved  certification  courses  for  flight  instructor  ana  airline  transport 
pilot  certificates  and  ratings  without  talking  the  FAA  written  test  m  accordance 
with  the  provisions  of  Subpan  D  of  Part  141 

An  extension  of  Exemption  No  2854  to  allow  petitioner  to  determine  pilot 
competency  using  Phase  i  and  Phase  M  simulators 

An  extension  of  Exemption  No  2329  to  allow  petitioner  to  graduate  students 
when  they  have  been  trained  to  a  performance  standard  instead  of  requmng 
minimum  total  flight  time  Tf>is  exemption  does  not  allow  a  reduction  at  Itie 
iTwnimum  solo  cross-country  flight  time 

To  akow  petitioner  s  memt)er  airlines  and  any  olfier  qualifying  Pan  21  certificate 
ttolder  to  perrrvt  cf>ecKing  of  certain  rughiy  qualified  flight  er>gir>eer  cafx)idates 
using  advance  pictorial  means  m  place  of  static  aircraft  for  prefiight  inspectons 
arxl  to  complete  tr>e  normal  procedures  checks  in  simulators  or  approved 
trairung  devices  rattier  than  actual  aircraft 

To  allow  petitioner  to  merge  the  recurrent  training  of  former  Republic  Airlines 
pilots  with  Its  1 988  annual  recurrent  framing 
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1987 


Petitions  for  Exempmun — Contmot^ 


Docket 
No 


PeWionar 


Regulations  attoctad 


Deicnption  o<  rekel  sought 


25185 


Messerschmidt-Bolhow-Blolim  GmbH 


f  145.73.. 


|FR  Doc.  87-12893  Filed  6-5-87:  8:45  am) 

BILUNG  CODE  4910-S-M 

Maritime  Administration 

Determination  of  Ship  Values  for  Wir 
Rislt  Insurance 

agency:  Maritime  Administration, 
I  iip.iitment  of  Transportation. 
action:  Determination  of  ship  values  for 
war  risk  insurance,  effective  January  1, 
1987. 

SUMMARY:  Pursuant  to  the  procedure 
stated  at  46  CFR  309.1,  the  required 
biannual  notice  is  hereby  given  of  the 
stated  valuations  of  individual  vessels 
upon  which  interim  binders  for  war  risk 
hull  insurance  have  been  issued.  The 
valuations  set  forth  herein  constitute 
just  compensation  for  the  vessels  to 
which  they  apply,  and  have  been 
computed  in  accordance  with  sections 
902(b)  and  1209la)(2)  of  the  Merchant 


To  allow  petitionet  a  cerMicaled  tceigfi  repan  slatwo  and  orgmal  a»ciali 
manulacturef.  to  perform  inspection,  maintenance,  fepaiv.  attefatKXi.  and  conver- 
•on  ol  Airtxia  A300-B4-203  alraaa 


Marine  Act,  1936,  as  amended  (46  U.S.C. 
1242(b),  and  1289(a)(2)).  The  authority  to 
make  these  vessel  valuations  was 
delegated  to  the  Maritime  Administrator 
by  the  Secretary  of  Transportation  by 
DOT  Order  1100.60  (August  6, 1981). 
Such  stated  valuations  apply  to  vessels 
covered  by  interim  binders  for  war  risk 
hull  insurance.  Form  MA-184, 
prescribed  by  46  CFR  Part  308.  In 
accordance  with  Public  Law  99-59, 
authority  to  issue  such  war  risk 
insurance  will  expire  on  June  30, 1990. 

The  interim  binders  listed  below  shall 
be  deemed  to  have  been  amended  as  of 
January  1, 1987,  by  inserting  in  the  space 
provided  therefore,  or  in  substitution  for 
only  value  appearing  in  such  space,  the 
stated  valuations  of  the  respective 
vessels  that  appear  on  the  list.  Such 
stated  valuations  shall  apply  with 
respect  to  insurance  attached  during  the 


period  January  1, 1987  to  June  30, 1987 
inclusive,  subject  to  reservation  by  the 
Maritime  Administration  of  the  right  to 
revise  the  values  assigned  herein.  The 
assured  shall  have  the  right,  within  60 
days  after  the  date  of  publication  of  this 
notice,  or  within  60  days  after  the 
attachment  of  the  insurance  under  the 
interim  binder  to  which  a  specific 
valuation  applies,  whichever  date  is 
later,  to  reject  such  valuation  and 
proceed  as  authorized  by  46  U.S.C. 
1289(a)(2). 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  20.803  War  Risk  Insurance) 

By  Order  of  the  Maritime  Administrator. 

Dated;  June  2, 1987. 
James  E.  Saari, 
Secretary. 

BILUNG  CODC  4910-S1-M 
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BINDER       VESSEL  NAME 

OFFICIAL 

VALUATION 

NO. 

NO. 

1. 1.87 

3686 

AOABELLE  LVKES 

668348         1 

I      650O00O 

3537 

*l  I  SON  C. 

513704         1 

I   1300000 

3647 

4M   VFTf RANI  AUSTRAL 

MOON  530142          t 

i      5000000 

2764 

AMtRICA  SUN 

523846          1 

I   9855000 

3812 

AMfBlCAN  APOLLO 

529004         1 

I       42850O0 

2669 

AMERICAN  AgUARIUS 

530999          1 

I   4  285000 

2583 

4MtRIC*N  ASfRONAUT 

520694          1 

t   4285000 

336U 

AMERICAN  H! C I TAGE 

577343         1 

I   400OO00 

2446 

AMERICAN  LANCER 

514361         1 

I   4000000 

2550 

AMERICAN  lAPK 

5  1  P444             1 

I       4000000 

248'S 

AMERICAN  L IHERTV 

516  4  6  4             1 

k   4000000 

2518 

AMERICAN  L»N« 

517450         \ 

i      4000000 

3644 

AMERICAN  MARKETER 

544^03         1 

i      6500000 

364  b 

AME  RICAN  M(  WCHANl 

547^88         t 

I      6500000 

364  1 

AMERICAN  MONARCH 

519937          1 

I          705000 

3648 

AMERICAN  RESOLUTE 

612715          1 

i       9000000 

3639 

AME  RICAN  SP I TF IRE 

518434         1 

i         705000 

3640 

AMERICAN  TITAN 

515976         1 

I    705000 

3395 

AMERICAN  TRADER 

530139         1 

i    1 10O0OO0 

3642 

AME  RICAN  ' ROJAN 

517617          1 

i       120OCKX) 

3654 

AMOCO  COLUMBIA 

648470         1 

i      S250OO0 

3609 

AMOCO  flORiriA 

640014          1 

i     10200000 

3610 

AMOCO  (.i  OR(.I  A 

6  4  3069           1 

t   87B5000 

3607 

AMOCO  RICHMOND 

6  4  4  2  4  1           1 

i       5250000 

3611 

AMOCO  SOUTH  CAROL INi 

6457Sct          1 

I     10000000 

3495 

ARCO  ALASKA 

614S44             1 

i    :io<:kjoooo 

304  8 

ARCn  ANCHORAGE 

548424          1 

I  i-WOOOOO 

3518 

4HC0  CAl I FORNIA 

62J291           1 

k  JCKXXXXK) 

233 

ARCO  ENDEAVCIR 

277623          1 

^     1 150OO0 

3194 

ARCO  EAIfciHAfVKS 

5S94CK)          1 

(  iSfXKXXK) 

3604 

ARCO  INDEPENDENCE 

')B6633           1 

i    450O0O00 

3142 

ARCO  UUNE AU 

556666          1 

I  I9000000 

290O 

ARCO  PRUDHOE  BAY 

536496          1 

i    104350O0 

2948 

ARCO  SAG  RIVER 

5393  13          1 

(  10435000 

3469 

ARGONAUT 

601377         1 

V       9<XX)000 

1716 

ASHLEV  LVKES 

292191         1 

I        154OOO0 

3385 

AT  I  GUN  PASS 

586 12B           1 

I  7  8000000 

3608 

ATLANTA  BAY 

646348          1 

I   5250000 

3337 

AUSTRAL  RAINBOW 

530M1           1 

I   5000000 

3464 

BAY  RIDGE 

600128          1 

I    39300000 

3357 

BEAVER  STATE 

572359          1 

(   4000000 

3522 

BENJAMIN  HARRISON 

624457          1 

I    22000000 

3315 

BIEHL  TRADER 

582451         1 

I       37500O0 

3316 

BIffIL  TRAVELER 

684627          1 

(   3750000 

3628 

BLUE  RIDGE 

633438         • 

i    34700OO0 

3270 

BOSTON 

511485         < 

I    52000O 

1414 

BRINTON  LYKES 

288699 

V        1540000 

3408 

BROOKS  RANGE 

586130 

i    28000000 

3623 

CG-461  THRUCG-480 

543461-543480  < 

(     20000 

FEDERAL  REGISTER  LIST  OF  SHIP  VALUATIONS 


05/08/87 
9.70 


BINDER 
NO. 


VESSEL  NAME 


OFFICIAL     VALUATION 
NO.  1.1.87 


3624 

3457 
3350 
3685 
3215 
3144 
3286 
3394 
2985 
3308 
3372 
2992 
3309 
3310 
3626 
3  104 
3704 
3702 
370 
2944 
2  806 
3531 
2086 
3658 
2980 
3065 
2593 
3056 
3465 
2595 
3668 
2601 
2603 
2610 
2606 
3460 
3057 
3058 
2609 
3708 
3709 
3710 
371  1 
37  12 
3713 
3293 
3540 
354  1 
3538 


CG-481  THRU  CG-660 
CHARLES  LYKES 
CHARLESTON 
CHARLOTTE  LYKES 
CHELSEA 
CHERRY  VALLEY 
CHESTNUT  HILL 
CHEVRON  ARIZONA 


CAL IFORNI A 
COLORADO 
LOUI SI  ANA 
MISSISSIPPI 

OREGON 

WASHINGTON 


CHEVRON 
CHEVRON 
CHEVRON 
CHEVRON 
CHEVRON 
CHEVRON 
COAST  RANGE 
CORONAOO 
COVE  LEADER 
COVE  LIBERTY 
COVE  TRADER 
DELAWARE   SEA 
EDGAR  M   OUEENY 
EDWARD   RUTLEDGE 
EL IZABETH  LtKES 
ENERGY  INDEPENDENCE 
EXPORT  FREEDOM 
EXPORT  PATRIOT 
EXXON  BALTIMORE 
EXXON  BATON  ROUGE 
EXXON  BENICIA 
EXXON  BOSTON 
EXXON  CHARLESTON 
EXXON  HOUSTON 
EXXON  JAMESTOWN 
EXXON  LEXINGTON 
E  XXON  NEW  ORLEANS 
EXXON  NORTH  SLOPE 
EXXON  PHILADELPHIA 
EXXON  SAN  FRANCISCO 
EXXON  WASHINGTON 
FALCON  CHAMPION 
FALCON  COUNTESS 
FALCON  DUCHESS 
FALCON  LADY 
FALCON  LEADER 
FALCON  PRINCESS 
FREDERICKSBURG 
FREEPORT  I 
FREEPORT   I  I 
GALE  B. 


543481- 

577636 
248095 
668349 
5624  16 
557503 
577738 
5R8320 
54  1563 
577358 
584696 
542850 
566080 
570709 
638709 
553623 
279938 
644295 
279438 
24505B 
528567 
625873 
500702 
657540 
54  14  14 
548442 
262272 
524619 
600478 
283784 
658493 
297  15  1 
275519 
276270 
2982  16 
600477 
526792 
523626 
273896 
663 105 
536850 
63361  1 
531  154 
658555 
53881  1 
629297 
5 14966 
516720 
292748 


543660  % 

i 
i 
t 
% 

t 
% 
$ 
t 
s 
s 
s 
« 
% 
% 
t 

t 
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% 
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t 
t 
t 
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% 

t 
$ 
$ 
t 
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s 
$ 
$ 
t 
t 
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20000 

10000000 

7  15000 

6500000 

30OOOO0 

3000000 

4CXXX)00 

10900000 

106250OO 

109OOOOO 

10900000 

10625000 

10900000 

1090OOO0 

3470OO00 

3000000 

2600000 

2600000 

1565000 

840O00 

5O0OOO0 

22OOOOO0 

975000 

52BOOOOO 

4000000 

40000CK> 

1425000 

9000000 

2  8000000 

1495000 

760OOOO0 

3 1B0OO0 

1630000 

1630000 

3180000 

2P0OOOOO 

ooooooo 

9OOO0O0 

16  30OO0 

20000000 

48CXX)00 

4  800000 
480OOO0 

20000000 
4800000 
6  100000 
5300000 

5  30CKXX> 

1160000 
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BINOEO       VESSEL  NAME 

OFFICIAL 

VALUATION 

NO. 

NO. 

1.1.87 

2556 

r.41.  VtSTON 

248242         1 

i         715000 

2421 

GFNlVIEVf  LVKES 

513140         t 

i         975000 

3346 

GLACIfB  BAY 

526588         1 

I    10215000 

2791 

GOLOfN  G»TE 

526972          1 

V       8940000 

3512 

GOLOtM  HONta^H 

566090         1 

I      4000000 

286  1 

IDS  33OIM40THA  R.   INGRAM 

531048         \ 

I   3500000 

2935 

lOS  3302  CAROL  G.  INGRAM 

538231         1 

I      3500000 

2108 

ISLANDER 

292810         1 

i         620OO0 

387 

JAMES  LVKES 

280564         1 

I       1500000 

1304 

UfAN  LVKES 

287 103         i 

i       1500000 

3366 

JOE  SEVIER 

500799         1 

i         360000 

389 

JOHN  LVKES 

282772         1 

(   1500000 

390 

JOSEPH  LVKES 

281326         1 

(   1500000 

3491 

KAUAI 

621042         1 

i    46000000 

34S6 

KENAI 

586127          1 

I  2  1630000 

3398 

KEVSTONE  CANVON 

586129          1 

I  28000000 

598 

KEVS TONER 

266730         1 

i         750000 

3287 

KI r  TANNING 

579572         1 

i      4000000 

3622 

LB- 726  THRU  LB-966 

550598-562966  1 

t     20000 

1352 

LESLIE  LVKES 

287416         1 

I       1500000 

2403 

LETIIIA  LVKES 

512187          1 

I         975000 

3256 

LONG  BEACH 

248240         1 

I   1 145000 

206  2 

lOUISf  LVKES 

299938          1 

i          975OO0 

1356 

MANHATTAN 

287253         1 

I      5000000 

2763 

MANUKA  I 

524219         1 

i     15000000 

2803 

MANULANI 

528400         1 

I  15000000 

3492 

MAO  I 

6  18705          1 

i          775000 

3687 

MARGARET  LYKfS 

668349          1 

^   6500000 

2814 

MARINE  CHEMIST 

529399          1 

i      4500OOO 

2777 

MARINE  DUVAL 

245851         t 

^   1220000 

213T 

MARINE  FIOPIOIAN   . 

246836          1 

i       122OO0O 

18  12 

MARINE   TE'AN 

247563          1 

I   1000000 

isn 

MARJORIE  l^KfS 

289873          1 

I   1540000 

3539 

MARTHA  B 

299786          t 

I       2700000 

2  109 

MAUNALEI 

246343          1 

i         7  65000 

2649 

MAUNAWIL I 

2469R4          1 

I   I14SOOO 

3152 

MOBIL  ARCTIC 

542026          1 

V     19000000 

2442 

MOBIL  MERIDIAN 

286479          1 

i       1670000 

3301 

MnRMACSK V 

578288          1 

i      3150000 

3302 

MGCfcui. 'jT  AR 

569257         1 

I   3150000 

3303 

MOBMACSUN 

573770         1 

i      3I50000 

2799 

MOUNT  VERNON  VICTORY 

284178          1 

i       1565000 

2800 

MOUNT  WASHINGTON 

293097          1 

I   1575000 

1243 

NANC  »   I  r  KE  S 

286650          1 

^      1500000 

3348 

NEW  YORK 

569583         I 

I   92050O0 

3656 

NEW  VORK  SUN 

628783         t 

I  26140000 

3282 

NE  WARK 

511486         1 

I    715000 

3259 

OAKL  ANO 

248076         1 

I   1145000 

3577 

OGOEN  HUDSON 

642151         1 

i    42400000 

FEDERAL  REGISTER  LIST  OF  SHIP  VALUATIONS 


BINDER 
NO. 


VESSEL  NAME 


OFFICIAL 
NO. 


05/08/87 
9.70 

VALUATION 
1. 1.87 


M 


3471  OGOEN  LEADER 
2614  OGOEN  WABASH 
3515  OGOEN  YUKON 
2745  OMI  CHAMPION 
3470  DM!  CHARGER 
3576  OMI  DVNACHEM 
2591  OMI  WILLAMETTE 
2827  OVERSEAS  ALASKA 
3672  OVERSEAS  ALICE 
2862  OVERSEAS  ARCTIC 
3378  OVERSEAS  CHICAGO 
3409  OVERSEAS  HARRIETTE 
3533  OVERSEAS  JUNEAU 
3406  OVERSEAS  MARILYN 
3377  OVERSEAS  NATALIE 
3386  OVERSEAS  NEW  VORK 
3383  OVERSEAS  OHIO 
3671  OVERSEAS  VALDE2 
3480  OVERSEAS  VIVIAN 
3399  OVERSEAS  WASHINGTON 
3260  PANAMA 

3472  PETERSBURG 
2560  PHILADELPHIA 
36e.S  PHILADELPHIA  SUN 
2844  PITTSBURGH 

3277  PORTLAND 

2501  PRESIDENT 

2740  PRESIDENT 

3690  PRESIDENT 

3689  PRESIDENT 

2447  PRESIDENT 

3483  PRESIDENT 

34f?S  PRESIDENT 

7b2k  PRESIDENT 

3030  PRESIDENT 

3121  PRESIDENT 

1947  PRESIDENT 

3677  PRESIDENT 
3041  PRESIDENT 
1416  PRESIDENT 

3678  PRESIDENT 
3120  PRESIDENT 
239R  PRESIDENT 
256S  PRESIDENT 
1484  PRESIDENT 
2359  PRESIDENT 

3679  PRESIDENT 
2622  PRESIDENT 
3705  PRIDE  OF 


ADAMS 
CLEVELAND 
E ISENHOWER 
F  D.  ROOSEVELT 
E  II  I  MORE 
GRANT 
HOOVER 
JACKSON 
JEFFERSON 
JOHNSON 
KENNEDY 
L INCOLN 
MADISON 
MCK INLEY 
MONROE 
PIERCE 
TAF  T 
TAYLOR 
TYLER 
VAN  BUREN 
WASHINGTON 
WILSON 
TEXAS 


520839 
520728 
647919 
523341 
522864 
638899 
518738 
529795 
514928 
530877 
583412 
590624 
553137 
590623 
287156 
588001 
586647 
517186 
518125 
588955 
248241 
291990 
5  1654  1 
638073 
247275 
51  1487 
5  17  120 
52 1866 
673003 
674310 
513860 
530138 
530137 
517717 
544900 
552  109 
296779 
651627 
546725 
512593 
655397 
55i 108 
51 1653 
518517 
530140 
50958 1 
653424 
520392 
634621 


5000000 
50000O0 

10485OO0 
5CXXXXXD 
5000000 

42400000 
5000000 
9015000 
40500OO 
9015000 

15600000 
480OO00 

190CKX)00 
4800000 
30CKX)00 

15600000 

16600000 
4050000 
405OOO0 

15600000 

1 145000 

15700CK> 

7  15000 

29250000 

1000000 

7  150O0 

2000000 

2000000 

27500O00 

27500O00 
3500000 

1  1CX)0000 

1  lOOOCXX) 
2000000 
6500000 
650OOO0 
3285000 

3OO0OOO0 
650000U 
350OOO0 

3CXXKXXX) 
6500O00 
3500000 
2000000 

1 1000000 
3500000 

30000000 
2000000 
9O0OOO0 
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9 
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to 
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o 
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00 
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OFFICIAL 

VALUATION 

NO. 

NO. 

1.  1.87 

3396 

PRINCE  WILLIAM  SOUND 

570108 

»  19O40OO0 

3147 

ROBERT  E. 

LEE 

557033 

t      650O000 

3163 

RUTH  LVKES 

502928 

S    975000 

2846 

S4N  PFDRC 

■ 

248238 

%       1000000 

2918 

SANOINENil 

It 

535020 

$  10320000 

3423 

SANTA  ADELA 

504015 

$    975000 

2752 

SANTA  OUANA 

502726 

%          975000 

3453 

SEA-LANO 

ADVENTURE 

594073 

%     10000000 

3100 

'iEA-LAN© 

CONSUMER 

552818 

S   750O0O0 

3488 

SEALANO 

DEFFNOFR 

604246 

t  25000000 

3513 

SE  A  LAND 

OE VELOTER 

604247 

$  250OOOOO 

2868 

SEA-LAND 

ECONOMY 

532410 

S   6350000 

3534 

SEA-LANO 

ENDURANCE 

606062 

%    25000000 

3489 

SEA-LANO 

EXPLORER 

604248 

«  25000000 

3514 

SEA-LANO 

E  UPRESS 

604249 

%    25000000 

3527 

SEA-LANO 

f REf OOM 

606065 

$  25000000 

3516 

SEA -LAND 

INDEPENDENCE 

60606  1 

%    25000000 

3529 

SEA-LANO 

INNOVATOR 

606064 

%    25000000 

3451 

SEA-LANO 

LE  ADER 

594374 

%    10000000 

3487 

SEA-LANO 

L  IBERATOR 

604245 

t  25000000 

3526 

SEA  LAND 

MARINE  R 

606066 

%    250OO0O0 

3450 

'^-.^   A-LANO 

P  A '  E  R 

593^80 

%     10000000 

3486 

SEA- LAND 

PATRIOT 

604^44 

*  25000000 

3452 

SE  A-  LAND 

PIONEER 

59437S 

t  10000000 

3131 

SEA-LANO 

PRODUCE  R 

552819 

»   7500000 

2867 

SEA- LAND 

VENTURE 

531478 

t   6350000 

3517 

SEA-LANO 

VOYAGEH 

606063 

»  2500O000 

3688 

SHELDON  LYKES 

668350 

%      6500000 

1428 

SHIBLE*  LVKES 

289283 

%       1540000 

3627 

SIERRA  MADRE 

64  1804 

»  34700000 

3344 

SOHIO  INTREPID 

533270 

t   9855000 

3345 

SOHIO  RESOUJTE 

535357 

\       9855000 

982 

SOLON  TURMAN 

285889 

%       1500000 

2489 

SPIRIT  OF  LIBERTY 

516521 

$   4050000 

3707 

SPIRIT  OF  TEXAS 

653210 

%      9000000 

3415 

SS  MAUI 

591709 

%    373750OO 

2755 

ST.  LOUIS 

515620 

%        lOOOOOO 

3706 

STAR  OF 

TEXAS 

642934 

S   90OO00O 

1  14R 

STONEWALL  JACKSON 

557034 

»   6500000 

14  \    1 

',TU*  Vf  SANT 

584459 

%    39300000 

3606 

T  Al  (  ANAS 

^EF  E^At 

640635 

%      5250000 

2927 

T  f  > AS  SUN 

283897 

%       1590OO0 

3536 

THERE  SA 

F  . 

516158 

»   1300000 

405 

THOMPSON 

LVKES 

283413 

t   1500000 

3431 

THOMPSON 

PASS 

586  13  1 

%    28000000 

3391 

TONSINA 

585629 

%    22000000 

3657 

TROPIC  SUN 

275583 

%   '4  30000 

2270 

VALLEY  FORGE 

505786 

J   3875000 

3652 

VIRGINIA 

BAY 

642493 

$  10200000 

FEDERAL  REGISTER  LIST  OF  SHIP  VALUATIONS 
VESSEL  NAME 
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NO. 


OFFICIAL     VALUATION 
NO.  1.1.87 


3361  WA-1-001/0302--0304/0450   551001 

3362  WA-2-0451-2-0575  567451 
36? 1  WA-3-0576  THRU  WA-3-0725  608  13 
2928  WESTERN   SUN  268798 

411  ZOELLA    LYKES  282  126 


608862 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Income  Taxes;  1988  Electronic  Filing 
Pro  ;jram;  Forms  1040,  1040A,  and 
1040EZ  Returns 

agency:  Internal  Revenue  Service, 
Treasury. 

ACTION:  Electronic  filing  program. 

summary:  In  1988  the  Internal  Revenue 
Stiv  n;e  plans  to  continue  the  program  to 
file  individual  income  tax  returns 
electronically.  Accepted  return 
preparers  will  be  permitted  to  transmit, 
electronically,  their  clients'  individual 
income  tax  returns  for  1987.  Most 
commonly  used  forms  and  schedules 
will  be  accepted. 

Electronic  returns  can  be  accepted 
from  preparers  in  16  district  areas,  10  of 
which  include  the  whole  state. 
Taxpayers  in  all  16  areas  can  elect  to 
have  their  refunds  directly  deposited  in 
their  bank,  savings  and  loan,  or  credit 
union  account. 

Interested  parties  should  contact  the 
Electronic  Filing  Coordinator  for 
detailed  specifications.  Addresses  for 
each  district  area  are  listed  below.  The 
nationwide  telephone  number  for 
electronic  filing  information  is  1-800- 

134-1040. 

date:  All  applications  for  participation 

must  be  received  by  September  15, 1987, 

ADDRESS: 

iJistrict  Director,  2345  Fair  Oaks  Blvd.. 

Sacramento.  CA  95825 
District  Director,  55  South  Market  St.. 

San  lose,  CA  95113 
District  Director,  Leo  O'Brien  Federal 

Bldg.  Clinton  Ave.,  &  North  Pearl  St.. 

Albany,  NY  12207 
District  Director,  111  W.  Huron  St.. 

Buffalo.  NY  14202 


District  Director,  Federal  Bldg.  &  Court 

House,  517  E.  Wisconsin  Ave.. 

Milwaukee,  WI  53202 
District  Director,  550  Main  St.. 

Cincinnati.  OH  45202 
District  Director,  320  Federal  Place. 

Greensboro,  NC  27401 
District  Director,  400  North  8th  St., 

Richmond.  VA  23240 
District  Director,  2120  North  Central, 

Phoenix,  AZ  85004 
District  Director,  575  NR.  Pennsylvania 

St..  Indianapolis,  IN  46204 
District  Director,  601  W.  Broadway, 

Louisville,  KY  40202 
District  Director,  465  South  400  East, 

Salt  Lake  City,  UT  84111 
District  Director,  1100  Commerce  St., 

Dallas,  TX  75242 
District  Director,  915  Second  Ave., 

Seattle,  WA  98174 
District  Director.  500  22nd.  St..  South. 

Birmingham,  AL  35233 
District  Director.  Federal  Office  Bldg.. 

106  South  15th.  ST.,  Omaha.  NE  68102. 
SUPPLEMENTARY  INFORMATION:  In  1988 
Forms  1040, 1040A  and  1040EZ  can  be 
filed  electronically.  Forms  1040  can 
include  Schedules  A,  B.  C,  D,  E.  R.  SE, 
and  Forms  W-2.  W-2P,  W-2G  .2106, 
2119,  2441,  3903,  4562,  6198,  6251.  6252. 
8283.  8582,  8598,  8606. 

The  district  areas  to  be  included  in  the 
1988  program  are  Albany,  New  York: 
Birmingham.  Alabama;  Buffalo,  NY; 
Cincinnati.  Ohio;  Dallas,  Texas; 
Greensboro,  North  Carolina: 
Indianapolis,  Indiana;  Louisville, 
Kentucky:  Milwaukee.  Wisconsin; 
Omaha,  Nebraska:  Phoenix,  Arizona; 
Richmond,  Virginia:  Salt  Lake  City. 
Utah;  Seattle.  Washington;  Sacramento, 
California:  and  San  Jose,  California.  The 
entire  states  that  are  included  in  the 
program  area  are  Alabama,  North 
Carolina,  Indiana,  Kentucky,  Wisconsin, 
Nebraska,  Arizona,  Virginia,  Utah  and 


Washington,  in  addition  in  all  sixteen 
districts  taxpayers  will  be  permitted  to 
elect  to  have  their  refunds  directly 
deposited  into  their  bank,  saving  and 
loan  or  credit  union  accounts. 

The  principal  advantages  of  electronic 
filing  are  (1)  most  taxpayers  will  receive 
refunds  two  or  throe  weeks  faster  than  if 
their  returns  had  been  filed  in  the  form 
of  paper  documents;  (2)  returns 
preparers  will  be  able  to  serve  their 
clients  more  efficiently;  (3)  the  cost  to 
IRS  of  processing,  storing  and  retrieving 
these  returns  will  be  reduced 
substantially,  and  (4)  taxpayers 
participating  in  direct  deposit  will 
obtain  their  refunds  quickly  and  more 
conveniently, 

A  participating  electronic  filer  must 
meet  the  following  qualifications  to  be 
accepted: 

1.  Intend  to  electronically  transmit  at 
least  100  tax  year  1987  returns  in  1988. 

Note. — If  you  intend  to  transmit  less  than 
100  returns,  you  must  transmit  throu){h  a 
commercially  iiccepted  system. 

2.  Have  substantial  communication 
experience  under  IBM  3780  RJE  bi- 
synchronous protocol  at  4800  BAUD 
through  a  dail-up  modem  or  associated 
with  another  firm  which  has  such 
experience. 

3.  Have  an  office  in  one  or  more  of  the 
designated  IRS  district  offices  included 
for  1988. 

Note. — Software  firms  who  plan  to  develop 
software  packages  for  use  by  participating 
electronic  filers  only,  do  not  need  to  be 
located  within  one  of  the  designated  districts. 

4.  Comply  with  the  acceptance 
procedures;  and 

5.  Observe  all  requirements  of  the 
Revenue  Procedure. 

Electronic  preparation  offices  must  be 
located  within  the  following  districts 
and  counties: 


Distnct  oHic* 


Albany    NY 

Bumioghani.  AL 
Buffalo.  NV 

Cincinnati,  OH 

DatiM,  TX 


Gteeostxxo,  NC  . 
Indianapoln,  IN  . 
LouswHe,  KY  . . 
Milwaukee,  WI 

Otnana.  NE 

Ptioenin,  AZ  

Rictimond.  VA  ... 


Areas  nduded 


Coootiee  o«  Albany.  Omton.  CoiumbM.  Dutchess,  Essex,  Franklin,  Fu!1on,  Gfewie.  Hamrton.  Mom9onie«y.  Orange,  PoBiam.  Rensselaar,  Saratoga 

Scnenectady.  Schofiane.  Si  Lawrence,  Sullivan,  Ulstec.  Warren  and  Waabmglon. 

Entire  Stale  ot  Alabama  - - - ~ —- 

Counties  o(  Allegany.  Broome,  Cattaraugus,  Cayuga.  Chaulaugua  Cherrsmg.  Ctienango  Cor^WHJ.  Oetaware  Er«  Genesse  Herkimer,  JeHorson,  Lewis, 

Uviogslon,  Madison,  Monroe,  Niagara.  Oneida.  Onondaga.  Ontario.  Orleana.  Oswego,  Otsego,  Schuyler,  Seneca,  Steuben.  Tioga,  Tompkins,  Wayne, 

Wyoming  and  Yate 
Counties  ol  Adams.  Athens.  Brown,  Butler,  Clark,  Cleimonl.  Clinton.  Coshoclon,  Delaware.  Fairtietd.  Fayette.  Frankhn.  Gaina,  Gieene.  Guernsey, 

HamHIon,  Highland.  HocKmg.  Jackson.  Kno>.  Lawrence   Licking.  Madwm,  Manon,  Me«s.  Miami.  Monlgomery,  Morgan.  Morrow   Muskingum,  Noble, 

Perry  PH;lcaway.  P*e.  Preble,  ftoss,  Sciolo  Union,  vmion.  Warren  and  Washngion 
Counties  ol  Anderson.  Andrews,  Angelina.  Archer.  Armstrong,  Ba«sy.  Baykjr,  Boidon,  Bowie,  Bnscoe,  Brown.  Callahan,  Camp.  Carson.  Case.  Castro, 

Cherokee   Childress,  Clay    Cochran.  Coke,  Colerr>an,  Collin.  Colkngaworth,  Corrwnche.  Concho.  Coolie.  ColHa.  Crane.  Crockett  Crosby,  DeMartv 

Daltas,  Dawson.  Oeat  Snuin,  Delia.  Dwnon.  Dickens,  Donley,  EasMand,  Ector.  EHM.  Erath.  Fannm.  Fahsr.  Floyd.  Foerd.  Frankkn,  Ga>ies.  Gana, 

Glaascodi,  Gray,  Grayson,  Gregg,   Hale,  Han.  Hanslord.  Hardeman,  Harrwon.  Hartley    Kjskall    Hemph*,  Henderson,  Hockiey    Hood,  Hopkms, 

Houston,  Howard.  Hunt,  Hutchinson,  Irion,  Jack,  Johnson,  Jones,  Kautman.  Kent.  K»ig.  Kno«,  Lamer.  Lamb,  Lipscomb,  Loving,  Li«)OCk,  Lynn. 

Mwion.  Marwi.  M»n*d   Midtand,  Mills.  Mrtchei,  Montague,  Moore,  Moms,  MoMey,  f^acogdoches,  N«»arto,  Nolarv  Oehittree,  OH»>am.  Palo  Pin4o. 

Pvtola.  Parker,  Pwmer,  Potter  Rams,  Randall,  Reagan  Red  Rrver.  Roberts,  Rockwaa.  Runnels.  Rusk.  Sabma,  San  Au»is»ne,  ScWeictier.  Scurry. 

Shackaltord.  Shelby.  Sriermen,  Snslh,  Stephens.  Slerkng.  SicnewaU,  Sutton.  Swisher   Tarrant.  Taylor   Tarry.  Counties  ol  Throckmorton.  Titus,  Tom 

Green,  Upshur,  Upton,  Van  Zandl.  Wmt.  Whealat.  WictMa.  WAargai.  WmWar.  Wm.  Wood,  Yoakum  and  Yowi* 
Entte  Stale  ol  North  Carolina - — - - - - 

Enure  State  ot  Kentudiy .-.,.. •— '■'  ' — — 

Emire  Stale  ol  Waconaw ..-...— — — — — .— — -...,,— 

Entire  Stale  ol  Nebraak* _.____. . .    .  — ■■— " — — — • — — . 

Enure  Stale  ol  Aiuona ...- — 


Service  cenMr 


CmcmnaA. 

Do. 

Do 


Do. 


Ogden 


Cincinruti 
Do 
Da 
Oo. 

Ogden 
Do 

Ononr^ll 


Oistnct  ottice 
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Sacramento.  CA 

San  Jose.  CA 

.  Salt  Lake  Oty,  UT 
Seattle,  WA 


Areas  included 


Sennce  center 


-+- 


Counties  of  Alpine,  Amador.  Butte  Calaveras,  Colusa  Contra  Costa,  Dei  Norte,  Ei  Dorado.  Glenn  Humboldt  Lake  Lassen  Mann  Medocmo  Modoc 
Napa,  Nevada.  Placer.  Plumas.  Sacramento  San  Jcaqu'n  Shasta  Sierra  Siskiyou,  Solano  Sonoma  Sutlc,  Tehama,  Trimly   YoK)  and  Yuba 

Fresno,  Inyo.  Kern.  Kings.  Madera.  Manposa.  Merced  Mono.  Monter,?y,  San  Benito.  San  Luis  Obispo.  Santa  Barbara  Santa  Clara.  Santa  Cnjz 
Stanislaus.  Tulare.  Tuolumne  and  Ventura 

Entire  Stale  ol  Utah 

Entire  State  ol  Washington _ „ „ Z™ZI!ZI!. 


Ogden 

Oo 

Oo 
Oo 


While  there  is  no  geographic 
restriction  on  the  taxpayers 
participating  in  electronic  filing,  active 
solicitation  of  business  outside  of  the 
districts  is  prohibited  Taxpayers  who 
reside  outside  of  the  designated  districts 


must  appear  in  person  at  a  preparer's 
office  within  the  designated  districts. 
Roberta  Moore. 

Actinf)  Chief.  Quality  Assurance  and  Project 
Developmint  Branch. 
|FR  Doc.  87-12745  Filed  6-5-8";  8:45  amj 
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Sunshine  Act  Meetings 


Federal  Register 
Vol.  52.  No.  109 
Monddy.  |une  B.  1987 


This   sectK)n   of   the   FEDERAL   REGISTER 
contatns  notices  of  meetings  published 
under  the   "Government   in  tf>e  Sunshine 
Act"   (Pub    L   94-409)   5   U  SC.   552b(e)(3). 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

TIME  AND  DATE:  10:00  a.m.,  Wednesday, 
[una  10. 1087. 

LOCATION:  Room  556,  Westwood 
I  owers,  5401  Westbard  Avenue, 
Bethesda,  Md. 

status:  Open  to  the  Public. 

MATTERS  TO  BE  CONSIDERED: 

Rjdiii);  Mower  Bnrfing  at  CPSC  ES  Lab 

The  staff  will  brief  the  Commission  on  the 
status  of  the  riding  mower  project. 

FOR  A  RECORDED  MESSAGE  CONTAINING 
THE  LATEST  AGENDA  INFORMATION,  CALL: 

301-492-5709. 

CONTACT  PERSON  FOR  ADDITIONAL 

information:  Sheldon  IJ.  Butts,  Office 
of  the  Secretary,  5401  Westbard  Ave., 
Bethesda,  Md.  20207  301^92-6800. 

June  3, 1987. 

Sheldon  D.  Butts, 

Deputy  Sccrctury. 

\Vn  Doc.  87-13007  Filed  6-3-87;  5:05  pmj 

BILUNO  CODE  63SS-01-M 

CONSUMER  PRODUCT  SAFETY 

COMMISSION 

TIME  AND  date:  10:00  a.m.,  Thursday. 

Iniif  11,  1987. 

LOCATION:  Roum  556.  Westwood 
Towers.  5401  Westbard  Avenue, 
Rt!thosda.  Md. 

STATUS:  Open  to  the  Public. 

MATTERS  TO  BE  CONSIDERED: 

1.  Fi'  80  Plan n inn  Isnutfs 

The  Commission  will  consider  fiscal  year 
1989  pKinning  issues. 

2.  Cost  Bt-nefit  Analysis  in  Compliance 
Mutters 

The  staff  will  brief  the  Commission  on  the 
use  of  cost  benefit  analysis  and  other 
economic  considerations  in  carrying  out  Its 
compliance  ,ind  enforcement  activities. 

FOR  A  RECORDED  MESSAGE  CONTAINING 
THE  LATEST  AGENDA  INFORMATION,  CALU 
301-192-5709. 

CONTACT  PERSON  FOR  ADDITIONAL 

information:  Sheldon  I).  Hulls.  Office 


of  the  Secretary.  5401  Westbard  Ave., 

Bethesda,  Md.  20207.  301^92-6800. 

Sheldon  D.  Butts, 

Deputy  Secretary. 

June  3.  1987. 

|FR  Doc.  87-13008  Filed  6-3-87  505  p,m.| 

BIUUNQ  COOC  »3$$-0t-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

June  3,  1987. 

FCC  To  Hold  Open  Commission 
Meeeting,  Wednesday.  June  10,  1987 

The  Federal  Communications 
Commission  will  hold  an  Open  Meeting 
on  the  subjects  listed  below  on 
Wednesday,  June  10, 1987,  which  will 
commence  at  9:30  a.m.,  in  Room  856,  at 
1919  M  Street,  NW.,  Washington,  DC. 

AiionJa,  Item  No.,  and  Subject 

Private  Radio — 1 — Trunking  in  the  private 
land  mobile  radio  services.  Summary:  The 
FCC  will  consider  whether  to  initiate  an 
inquiry  concerning  trunking  in  the  private 
land  mobile  radio  services. 

Private  Radio— 2 — Title:  Reorganization  and 
revision  of  Part  87  of  the  rules  governing 
the  aviation  services.  Summary:  In  this 
Notice  of  Proposed  Rule  Making  the  FCC 
will  consider  whether  to  revise  and 
reorganize  Part  87  of  the  rules  governing 
the  aviation  services. 

Common  Carrier — 1— Title:  Amendments  of 
Part  69  of  the  Commissions  Rules  relating 
to  Enhanced  Service  Providers.  Summary: 
The  Commission  will  consider  the 
exemption  from  access  charges  as  applied 
to  enhanced  service  providers. 

Common  Carrier — 2 — Title:  In  the  Matter  of 
Amendment  of  Rules  and  Policies 
Governing  the  Attachment  of  Cable 
Television  Hardware  to  utility  Poles. 
Summary:  The  FCC  will  consider  the 
melhodoloKy  by  which  just  and  reasonal)li 
pole  attachment  rates  are  calculated  and 
the  procedural  rules  for  filing  pole 
attachment  complaints. 

Common  Carrier — 3 — Title:  In  the  Matter 
Revisions  to  part  21  of  the  Commission's 
Rules  regarding  the  Multipoint  Distribution 
Service.  Summary:  The  F'CC  will  consider 
rules  regarding  the  provision  of  Multipoint 
Distribution  Service  on  a  common  carrier 
or  non-common  carrier  basis. 

Mass  Media — 1 — Title:  Reconsideration  of 
Declaratory  Ruling  regarding  Permissible 
Uses  of  the  Direct  Broadcast  Satellite 
Service.  Memorandum  Opinion  and  Ortler 
in  DBS-DR-1. 1  FCC  Red  966  (1986). 
Summary:  The  Commission  considers  the 
petition  fur  partial  reconsideration  of  the 
above  Order,  filed  by  GTE  Spacenet 
Corporation,  which  requests  the  imposition 
of  reporting  requirements  on  DBS  operators 


and  a  specified  sunset  for  the  provisions 
adopted  in  the  Order. 
Mass  Media — 2 — Title:  Preparation  for  an 
International  Telecommunication  Union 
Region  2  Administrative  Radio  Conference 
for  the  Planning  of  Broadcasting  in  the 
1H05-1705  kHz  band.  Summary:  The 
Commission  will  consider  a  Third  Notice  of 
Inquiry  requesting  comments  to  assist  the 
Commission  in  developing 
recommendations  for  United  States 
proposals  to  the  Second  Session,  to  be  held 
in  the  Spring  of  1988. 

This  meeting  may  be  held  the 
following  day  to  allow  the  Commission 
to  complete  appropriate  action. 

Additional  information  concerning 
this  meefng  may  be  obtained  from 
Sarah  Lawrence,  Office  of 
Congressional  and  Public  Affairs, 
telephone  number  (202)  632-5050. 

Issued:  ]une  3.  1987. 
Federal  Communications  Commission. 
Willian  |.  Tricarico, 
Secretary. 
[FR.  Doc.  87-13076  Filed  6-4-87;  2:.39  pm] 

BILUNC  CODE  (712-01-W 

UNITED  STATES  PAROLE  COMMISSION 

DATE  AND  TIME:  Friday,  June  5, 1987 — 
11.30  a.m.  eastern  daylight-savings  time. 

PLACE:  5550  Friendship  Boulevard, 
Chevy  Chase.  Maryland,  20815.  By 
conference  telephone  call. 

STATUS:  Closed  pursuant  to  vote  to  be 
taken  at  the  beginning  of  the  meeting. 

MATTERS  TO  BE  CONSIDERED:  Record 

review  uu  an  applu.ittiun  for  a  certificate 
of  exemption  under  29  U.S.C.  section 

1111 

CONTACT  PERSON  FOR  MORE 

information:  Rockne  Chickinell, 
Attorney,  Office  of  General  Counsel, 
United  States  Parole  Commission,  (301) 
492-5959. 

Dated  June  3.  1987. 
Patrick  |.  Glynn. 

General  Counsel,  United  Stales  Parole 
Commission. 
\VH  Doc.  87-13046  Filed  6-4-87: 11.28  am) 

BILUNG  CODE  44t(M>1-M 


SECURITIES  AND  EXCHANGE  COMMISSION 

Agency  Meeting. 

"FEDERAL  REGISTER     CITATION  OF 

PREVIOUS  announcement:  [Vol.  52  No. 

lOH). 

status:  Open  meeting. 


BEST  COPY  AVAILABLE 
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place:  450  Fifth  Street,  NW.. 
Washington,  DC. 

date  previously  announced:  Tuesday, 

lunc  2.  1987. 

CHANGE  IN  THE  MEETING:  Additional 
items. 

The  following  additional  items  will  be 
considered  at  an  open  meeting  on 
Thursday.  June  11. 1987,  at  10:00  a.m. 

1.  Consideration  of  whether  to  approve  or 
disapprove  proposed  rule  changes  submitted 
by  the  New  York  and  Pacific  Stock 
Exchanges  relalmj?  to  the  listing  of  stock 
having  unequal  voting  rights,  and  whether  to 
adopt  a  rule  pursuant  to  section  19(c)  of  the 
Securities  Exchflnge  Act  of  1934  which  would 
amend  the  rules  of  national  securities 
exchanges  and  associations  concerning  the 
listing  or  authorization  for  quotation  or 
reporting  of  securities  of  an  issuer  that  has 
issued  any  security  having  unequal  voting 
rights.  For  further  information,  please  contact 
Sharon  Lawson  at  (202)  272-2910  or  Ellen  K. 
Dry  at  (202)  272-2843. 

2.  Consideration  of  a  release  approving 
proposed  rule  changes  by  the  American  and 
New  York  Exchanges  that  would  permit  the 
exchanges  to  waive  or  modify  certain  of  their 
listing  standards  for  foreign  companies.  For 
further  information,  please  contact  Robert  |. 
Sevigny  at  (202)  272-2409. 

3.  Consideration  of  rule  amendments 
governing  the  designation  of  National  Market 
System  Securities  and  changes  to  the 
National  Association  of  Securities  Dealers 
Transaction  Reporting  Plan,  including  the 
addition  of  certain  corporate  governance 
requirements.  For  fuhher  information,  please 
contact  William  M.  Harter.  )r.  at  (202)  272- 
2414. 

Commissioner  Cox.  as  duty  officer, 
determined  that  Commission  business 
required  the  above  changes. 

At  times  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  Kevin  S. 
Forgarty  at  (202)  272-3195. 
Shirley  E.  Hollis. 
Assistant  Secretary. 
lune  4.  1987. 

jFR  Doc.  87-13132  Filed  6-4-87;  4:35  pm] 

BILLING  CODE  MIIMII-M 


TENNESSEE  VALLEY  AUTHORITY 
[Meeting  No.  1386] 

TIME  AND  date:  10  a.m.  (e.d.t.), 

Wednesday,  June  10, 1987. 

PLACE:  TVA  West  Tower  Auditorium, 

400  West  Summit  Hill  Drive,  Knoxville. 

Tennessee. 

STATUS:  Open. 

Agenda 

Approval  of  minutes  of  meeting  held  on 
May  27, 1987. 

Action  Items 

Old  Business 

1.  Supplement  No.  1  to  Personal  Services 
Contract  No.  TV-70530A  with  Manpower 
Temporary  Services.  Chattanooga. 
Tennessee,  for  Temporary  Clerical  Services, 
Requested  by  Division  of  Property  and 
Services. 

A^eiv  Business 

A — Budget  and  Financing 

Al.  Adoption  of  Supplemental  Resolution 
Authorizing  1987  Services  C  Power  Bonds. 

A2.  Resolution  Authorizing  the  Chairman 
and  Other  Executive  Officers  To  Take 
Further  Action  Relating  to  Issuance  and  Sale 
of  1987  Series  C  Power  Bonds. 

B — Purchase  Awards 

Bl.  Req.  17 — Long  Term  Spot  and  Term 
Coal  for  Kingston  Steam  Plant. 

B2.  Invitation  GA-466360 — Economizer 
Elements  for  Bull  Run  Fossil  Plant. 

B3.  Req.  YD-763262-02— Indefinite 
Quantity  Term  Agreement  for  Purchase  and 
Support  of  IBM  Software  for  ADP  Equipment 
Management  Branch. 

C — Power  Items 

Cl.  Lease  and  Amendatory  Agreement 
with  Tri-County  Electric  Membership 
Corporation  Covering  Arrangements  for 
Single-Point  161-kV  Delivery  at  the  Summer 
Shade  161-kV  substation  for  Distributor's 
Summer  Shade  Area  Loads. 

C2.  Cooperative  Research  Agreement  No. 
TV-72502A  with  Gas-Cooled  Reactor 
Associates  Covering  Arrangements  for 
Participation  in  Phase  II  of  the  Modular  High 
Temperature  Gas-Cooled  Reactor 
Demonstration  Project  Definition  Study. 

D — Personnel  Items 

Dl.  Supplement  No.  3  to  Consulting 
Contract  No.  TV-71027A  with  Roy  B. 
McCauley  Associates,  Worthington,  Ohio,  for 
Technical  Welding  and  Quality  Assurance 


Advice  in  Connection  with  Weld  Evaluation 
Project  at  Watts  Bar  Nuclear  Plant, 
Requested  by  Office  of  Nuclear  Power. 

D2.  Supplement  No.  14  to  Personal  Services 
Contract  No.  TV-49113A  with  Engineering 
Analysis,  Inc..  Huntsville,  Alabama,  for 
Assistance  in  the  Field  of  Hydrodynamic 
Computer  Modeling,  Requested  by  Division 
of  Air  and  Water  Resources. 

E — Real  Property  Transactions 

El.  Filing  of  Condemnation  Cases. 

F — Unclassified 

'  Fl.  Designation  and  Appointment  of 
James  E.  Fox  as  Assistant  Secretary  of  TVA. 

•  F2.  Appointment  of  Kathy  J.  White  as 
Treasurer  of  TV  A. 

F3.  Appointment  of  Terrell  M.  Burkharl  as 
Assistant  Treasurer  of  TVA. 

F4.  Supplement  No.  2  to  Contract  .No.  TV- 
70287 A  with  Campbell  County  Chamber  of 
Commerce  Covering  Arrangements  for 
Cooperation  in  Economic  Development 
Projects  in  Campbell  County,  Termessee. 

F5.  Supplement  No.  5  to  Subagreement  No. 
15  to  Memorandum  of  Agreement  No.  TV- 
23928A  Between  TVA  and  U.S.  Department 
of  the  Army,  Corps  of  Elngineers.  Covering 
Arrangements  for  TVA  To  Perform 
Engineering  and  Design  Work  for 
Rehabilitation  of  Wilson  Auxiliary  Lock. 

F6.  Amendment  No.  1  to  Interagency 
Contract  (TV-71237A)  Between  TVA  and  the 
U.S.  Department  of  the  Army  for 
Reimbursable  Services  Related  to  Purification 
of  Methylphosphonic  Dichloride. 

F7.  Supplement  No.  6  to  Interagency 
Agreement  (TV-59928A)  Between  TVA  and 
Agency  for  International  Development 
Covering  Arrangements  for  TVA's  Assistance 
in  the  Bioenergy  Program. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Alan  Carmichael.  Director 
of  information,  or  a  member  of  his  staff 
can  respond  to  requests  for  information 
about  this  meeting.  Call  (615)  632-8000. 
Knoxville,  Tennessee.  Information  is 
also  available  at  TVA's  Washington 
Office  (202)  245-0101. 

Dated:  )une  3, 1987. 

w.F.  waus. 

General  Manager. 

[FR  Doc.  87-13012  Filed  6-4-87;  8:58  am] 
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published  Presidential,  Rule,  Proposed 
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Office  of  the   Federal   Register    Agency 
prepared  corrections  are   issued  as   signed 
documents  and  appear  in  the  appropriate 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[Docket  No    704  75  70751 

Financial  Assistance  for  Research  and 
Development  Projects  to  Strengthen 
and  Develop  the  US.  Fishing  Industry 

In  notice  document  87-12587  beginning 
on  page  20962  in  the  issue  of 
Wednesday.  June  3, 1967,  make  the 
following  correction: 


On  page  20970,  in  the  first  column, 
beginning  in  the  second  line  from  the 
bottom,  the  sentence  should  read  "1. 
Deadline.  The  NVIP'S  will  accept 
applications  for  funding  under  the 
program  between  June  3. 1987,  and 
August  3.  1987". 

BILLING  COO€  1S05-01-O 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

ENVIRONMENTAL  PROTECTION 
AGENCY 

|OPTS-400(X)3,  f  RL-31  74-9(a)| 

Notice  of  the  First  Priority  List  of 
Hazardous  Substances  That  Will  Be 
trie  Subject  of  Toxicologtcai  Profiles 

Correction 

In  notice  document  87-8753  beginning 
on  page  12866  in  the  issue  of  Friday, 
April  17, 1987,  make  the  following 
corrections: 


1.  On  page  12866.  in  the  first  column, 
in  the  third  line  from  the  bottom.  "TS- 
79"  should  read  "TS-799". 

2.  On  the  same  page,  in  the  second 
column,  in  the  quoted  material,  in  the 
seventh  line,  delete  "their  known  or", 
and  also  delete  the  entire  eighth  line. 

3.  On  page  12869.  in  the  first  column, 
in  the  first  complete  paragraph,  in  the 
fifth  line,  insert  "for  the"  after  "file". 

4.  On  the  same  page,  in  the  second 
column,  in  the  second  table,  in  the  left 
column  of  the  table,  the  11th  entry 
should  read  "79345". 

5.  On  the  same  page,  in  the  third 
column,  in  the  second  table,  in  the  right 
column  of  the  table,  the  first  entry 
should  read  "2,4-Dinitrophenor'. 
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DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Public  Infofmation  Collection 
Requirement  Submitted  to  0MB  for 
Expedited  Review 

summary:  Recently,  the  Defense 
Contract  Audit  Agency  (DCAA) 
completed  several  audits  of  defense 
contractors'  automated  inventory 
control  systems,  generally  referred  to  as 
Material  Requirements  Planning  (MRP) 
Systems.  As  a  result  of  fmdings  in  those 
audits,  a  letter  was  sent  by  DCAA  to 
selected  companies  on  or  about  May  5, 
1987,  concerning  common  deficiencies 
DCAA  found  in  such  systems.  The  letter 
requested  these  contractors  to  provide 
an  action  plan  for  conducting  an 
assessment  of  their  MRP  systems  to 
ensure  that  costing  and  regulatory 
deficiencies  are  not  present. 

The  Department  is  requesting  OMB 
approval  of  this  information  collection 
on  an  expedited  basis.  Therefore,  we  are 
extending  the  date  for  responding  to  the 
Agency's  May  5, 1987,  letter  and 
requesting  that  any  comments  on  the 
information  collection  be  submitted  to 
OMB  within  7  days  of  this  notice.  The 
Department  anticipates  requiring 
responses  to  its  request  for  information 


within  5  days  of  approval  of  this 
Information  collection  request. 

The  Department  of  Defense  has 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  33). 

Each  entry  contains  the  following 
information:  (1)  Type  of  submission;  (2) 
title  of  information  collection  and  form 
number,  if  applicable;  (3)  abstract 
statement  of  the  need  for  and  the  ubl-s  to 
be  made  of  the  information  collected;  (4) 
type  of  respondent;  (5)  an  estimate  of 
the  number  of  responses;  (6)  an  estimate 
of  the  total  number  of  hours  needed  to 
provide  the  information;  (7)  to  whom 
comments  regarding  the  information 
collection  are  to  be  forwarded;  and  (8) 
the  point  of  contact  from  whom  a  copy 
of  the  information  proposal  may  be 
obtained. 

New 

MRP  System 

The  Defense  Contract  Audit  Agency 
(DCAA)  is  requesting  that  defense 
contractors  review  their  Material 
Requirements  Planning  (MRP)  systems 
and  provide  an  assessment  of  what 
procedures/controls  exist  to  ensure  that 
costing  and  regulatory  deficiencfes  are 


not  present  and,  if  necessary,  an  action 
plan  to  correct  cited  deficiencies.  This 
one  time  request  will  be  used  to 
dctt'rmine  if  deficiencies  exist,  and  the 
contractual  actions  to  be  taken  to 
protect  the  Government's  interest. 
Major  Defense  Contractors 
Responses  200 
Biirdt'n  Hours  24,000 
ADDRESSES:  Comments  are  to  be 
forwarded  to  Mr.  Edward  Springer, 
Office  of  Management  and  Budget,  Desk 
Officer,  Room  3235,  New  Executive 
Office  Building.  Washington,  DC  20503 
and  Mr  Daniel  ].  Vitiello.  DoD 
Clearance  Officer.  WHS/DIOR,  1215 
Jefferson  Davis  Highway,  Suite  1204. 
Arlington,  Virginia  22202-4302, 
t.l.  phone  number  (2021  "4rvW33. 

SUPPLEMENTARV  INFORMATION:  A  COpy 

of  the  information  collection  proposal 
may  be  obtained  from  Mr.  John  van 
Santen.  Assistant  Director,  Resources. 
Defense  Contract  Audit  Agency, 
Cameron  Station.  Alexandria,  Virginia 
22304-6178,  telephone  (202)  274-7308. 

Linda  M.  L,awson. 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

June  5.  1987. 

[FR  Doc.  87-13163  Filed  6-5-87;  10:32  am) 
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1-99  

1 00- 1 69 

1 70  1 99 

200-299 

300-499 „ 26.00 

*500-599 2 1 .00 

600-799 7  00 

800-1299 „  13  00 

1300-£nd 6  00 

22  Parts: 

•  1   299 19.00 

'300-End 13.00 

23  16.00 

24  Parts: 

0  1 99 „ 14  00 

200-499 24.00 

•  500-699 _ 9 .  00 

700-1699 _  17.00 

1700  End 12.00 


Price        Revislori  Ostc 


1200 

14.00 

16.00 

5.50 


•25 


24.00 


26  Parts: 

§  §  1  0- 1 .169 19.00 

§  §  1  1 70- 1  300 16.00 

*  H  1  30 1  - 1  400 14.00 

§  §  1  40 1  - 1 .  500 20.00 

*§§  1  501-1  640 15.00 

•§§1641-1. 850 „ 1 7.00 

§§  1.851-1  1200 „ 29.00 

§  §  1  1201-£nd 29.00 

*2-29 20.00 

•30-39 4 „ 13.00 

40-299 „ „ 25.00 

300-499 „ 14.00 

500-  599 8.00 

600-End 6.00 

27  Parts: 

1-199 20.00 

200-End 14.00 

28  21.00 

29  Parts: 

0-99    16.00 

1 00-499 7.00 

500-899 24.00 

900-1899 „ 9.00 

1900-1910 27.00 

1911-1 919 5.50 

1 920-End „ 29.00 

30  Parts: 

0-199   16  00 

200-699 „ 8.50 

700-End „..    17.00 


Jon  1,  1987 
Jon.  1,  1987 
Jan.  1.  1987 

Apr  1.  1986 
Apr    1    1986 

Apr  1,  1987 

Apr  1.  1986 

Apr  1.  1987 

Apr.  1,  1987 

Apr.  1,  1986 

Apr  1,  1986 
Apr  1,  1986 
Apr.  1,  1987 

Apr  1,  1987 
Apr  1,  1987 
Apr  1,  1987 
Apr  1,  1987 
Apr  1,  1987 
Apr  1.  1987 
Apr  1,  1987 
Apr.  1,  1987 
Apr.  1,  1987 

Apr.  1.  1987 
Apr  1,  1987 
Apr.  1,  1987 

Apr.  1.  1987 
Apr  1,  1986 
Apr.  1,  1987 
Apr  1,  1986 
Apr  1.  1987 
Apr.  I,  1987 

Apr  1,  1986 
Apr    1,  1986 


Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr    1,  1986 


1,  1987 

1.  1986 

1.  1987 

1  1987 

1,  1986 

1,  1986 

1,  1987 

1,  1987 


Apr     1 

'Ap'    1 


1986 
1980 
Apr.  1,  1987 

Apr  1,  1986 
Apr.  1.  1986 
July  1.  1986 

July  1,  1986 
July  1,  1986 
July  1,  1986 
July  1,  1986 
July  1,  1986 
='July  1,  1984 
July  1,  1986 

«  July  1,  1985 
July  1.  1986 
July  1,  1986 


UM  I 


IV 


ft»d<!rai  R«x'stBr    /    ^' 


\'o.    Ill*) 


\! 


iiIlil.lV, 


a  l*)rt7    /    Rf.uirr  Aids 


Tltl« 

31  Parts: 

0  !•«  ... 
700  fnd     .. 

32  Parts; 

1  }9  -Joi  I 
!  39  VoJ  I 
1  39,  Vo4  I 
M89  ... 
190  399  .. 
400  629  ... 
630  b'i^i    .. 

;oo  '9v 

800  i-Ki 


Piic*        Raviston  Oat* 


11.00 
U.00 

15.00 
19.00 
18.00 
17.00 
23.00 
21.00 
13.00 
ISilO 
16.00 


33  Parts: 

l-m 27.00 

MO-(mI  „ 18.00 

34  Par!*; 

1  ?99 _ 20.00 

30O  399 „ 11.00 

400  tnd _ 25.00 

35  9.50 

36  Parts; 

1    199 \ 12.00 

?00  6«d...._ 19.00 

37  12.00 

3a  Partr. 

<y  1 7 -  21.00 

1 8  (nd „ 15.00 

39  12.00 

40  Parts: 

1   S 1        _ 21 .00 

52 - 27.00 


53  60 

6i   80 

8  1    99...... 

■  00    U'J 
I  so    1 89  , 
190  39<? 
400  424 
47S  699 

'f)0    fn,i 


23.00 
10.00 
25.00 
23.00 
21.00 
27.00 
22.00 
24.00 
24.00 


41  Chapters: 

1,  1-1  to  1   10 _....  13  00 

1,  1-11  »  AppendM,  2  (2  Raswvad) 13  00 

3-6 14.00 

7 6  00 

8      4.50 

9 13  00 

10-17 9  50 

li.  Vol  I  Por^  1-5 13  00 

18,  Vo<  a  Port^6-19 13  00 

18,  Vo*  «,  Pom  20-52 13.00 

19-100 13.00 

l-lOO 9.50 

101 - 23.00 

102-200 12.00 

201  fnd 7.50 

42  Parts: 

1  60 

61-399 

400-429 _„ 


15.00 

10.00 

_„ 20.00 

15.00 

43  PartK 

1  wv     „ _ 14.00 

1000-3999 „  24.00 


Jutyl. 
JuIy  1. 

'  M^  1 

'  )oly  1 

'  Jo(>  I , 

Wy  1. 

J«*Y  ' 

My  1 

July  ! 

Ju4v  1 

Juj,  1 

)w*Y  I, 


1986 

19tt6 

WSJ 
I9&4 
19&4 
1986 
1986 
198* 
1986 
1986 
1986 

1986 
1986 


W>  1    1986 

M-,  1.  1986 

>)Iy  1,  1986 

Xily  1,  1986 

July  1,  1986 

July  1.  1986 

Jwl>  1     1986 

Mi  1.  1986 

July  1.  1986 

July  1.  1986 


Xdy  1. 
Mi  1. 
iuty  1, 

Jv,ly  1 
My  1 
X.N  '. 
My  I 
My  1 
My  1, 
July  1, 
My  1. 

•X)*y  1, 

*  My  1, 
•Xity  1, 
•July  1, 

*  My  1 , 

*  My  \. 
"My  1, 
*Mi  1, 
•July  1, 
•July  1, 
•July  I. 

July  1, 
July  1, 
July  1, 
July  1, 


1986 
1986 
1986 

1996 
1986 
198* 
1986 
1986 
1986 
1986 
1986 

1984 
1984 
1984 
1984 
1984 
1984 
1984 
1984 
1984 
1984 
1984 
1986 
1986 
1986 
1986 


Gel.  1,  1986 

Oct.  1,  1986 

Oct  1,  1986 

Oct  1.  1986 

Od.  1,  1986 
Od.  1.  1986 


T1t1« 

4t.X)C  t^... 

44 

45  Parts; 

1    199     

200  499.... 
SOO    1199 
1."*0C  ffvd 


PrlC«        tWvt«K>n  t>«t» 


n  00 

17  00 

13  00 
9  00 

18  00 
13  OC 


46  Parts; 

140     U  00 

41-69 „- 13  00 

70-89 7  00 

90-139 1 1  00 

1 40  1 55 ~ 8  50 

156   165 '*  00 

166   199 ». n  00 

200-499 „ 1 9  00 

500  tnd _ - 9  50 

47  Parts: 

0-19 „ 1  ^  00 

20-39  ™ '8  00 

40-69 _„ 1 1  00 

70-  79 _ 1  7  00 

80  fnd _ 20  00 

48  Chapters: 

i  i  Parti  1-51) - 21  00 

1  (Parti  52-99) „ 16  00 

2 27  00 

y^ „ 1 7  00 

7-14 „ _ 23  00 

15-€nd  ...„ 22  00 

49  Parts 

1    9"?         10  00 

1 00    1  77  ..„ _ 24  00 

i78    199 - '9  00 

200   399. „ 17  00 

400  999 _ 21  00 

'000  1199 - — "  f>C 

1200   fn<J          _ 17  00 


50  Parts. 

;oc.  f"d .... 


15  00 
25  00 


Lid 
Oct 

Oc) 
Oo 

Oci 


Oci 
Oti 
Oct 
Od 
'  Oct 
Oo 
Od 
Od 
Od 

On 
Od 
Od 
Oct 
Oct 

Od 

Od 

0«    3 

Od 
Ca:i 
Cki 

Od 
Od 
0<' 
Od 
Od 
Od 
Od 

Od 
Od 


CFR  »ie«  and  t.r.ii.xr5  A.<lj 2'  00 

Cooipi.-x-  !98'  iFB  vet       „ _ 595  00 

'  .impiefe  set   o«e  ''me  moilinq) 155  00 

(.omtxete  se'    one  firti*  matwrx^) 125  00 

(.jmp4*>te  sei    jne  \wr^  fT>o»l.nq)  .,.„ 1 1  5  00 

Sut.Sf'ip'i<yi  .rro»led  05  B5u«l) 185  00 

SihSvfipiior    moiled  «  tiiu«d) '85  00 

lrdr.>dua(  cc>c»«  ....„ 3  75 

flfMXs*  I'ti*  3  ri  «  ofwuo*  corifikitioo,  tta  'nkim»  and  «i  p-ckj.  ', 

■  So  ai'-»«n<)ri*fi*i   to  '♦^n   ^ot^jrr^   **»»  p« ^'Ti^rtpatwJ  au"T>9  '^r  p^^Kxi   Ji> 

30     '9»«     f>»  '  'B   .onj«n«  aw«<3  Of\    >*  ;!/»    '      '^3;   iVhjii_'  E*  i»t()m«<1 

■ivtj'S'vt     For   ti«   h.,«i   >«»t   o«   ■*»   [■«•>-«   Ac.junit<xi   B».5i*Tn-.im   n   Por-^ 
■Ve«  ■  '»   .<*«n*%   -V.  oi  05  3*   hy  .    ■      ''S4     .onlOfiKi^  ■V\«  .XlM 

'  's«   ).K>    '.     :  vH^  tAtor  Tf  4  I   '  FB     ^^;piw\    ■     I'Xl  :o^'j<rs  0  'xr'f   >i*y 
4'y  r^:K,-,,,#    i  *  -h*  •xtk\  \*t'  o*  pf ^>  ■»'»r-.*<^t  '»9..krrior\  *^      ^or'^M    >   '0  4T 

Sc  jm«o<*i-*^'\  '0  »*»*  Kx-.****  ".«'•  p» i^xiKjct^d  fcr-'x:  "V  p*<xxi  ■> 
30     ^H«    Th«  :iB  .onxTK  .^...^  js  o<  Oct     1.   N8'i  iaou«!  &•  ■»t»'>»<l 


!J86 
W86 

1986 
1986 
19S6 
1986 

1986 
1986 
1986 
1986 
1985 
1986 
1986 
1986 
1986 

'986 
1986 
1986 
198* 

198<, 

1986 
1986 
1986 
1986 
1986 
1986 

1986 
1986 
1986 
1986 
1986 
1986 
1986 

1986 

1986 


km    1  1987 
1987 

1983 
1984 
1985 
1986 
1987 
1987 


:<kjfr^^   ',r>ou*d  t»t 

"<iM  «o  )>*• 
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FEDERAL  REGISTER  Published  daily.  Monday  through  Friday, 
(not  published  on  Siiturdays.  Sundays,  or  on  official  holidays), 
by  the  Office  of  the  Federal  Register.  National  Archives  and 
Records  Administration.  Washington.  DC  20408.  under  the 
Federal  Register  Act  (49  Stat.  500.  as  amended:  44  U.S.C.  Ch. 
15)  and  the  regulations  of  the  Administrative  Committee  of  the 
Federal  Register  (1  CFR  Ch.  I).  Distribution  is  made  only  by  the 
Superintendent  of  Documents.  U.S.  Government  Printing  OfPice. 
Washington.  DC  20402. 

The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies.  These  include  Presidential  proclamations  and 
F.xecutive  Orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be 
published  by  act  of  Congress  and  other  Federal  agency 
documents  of  public  interest.  Documents  are  on  Hie  for  public 
inspection  in  the  Office  of  the  Federal  Register  the  day  before 
they  are  published,  unless  earlier  Tiling  is  requested  by  the 
issuing  agency. 

The  Federal  Register  will  be  furnished  by  mail  to  subscribers 
for  $340.00  per  year,  or  $170.00  for  6  months,  payable  in 
advance.  The  charge  for  individual  copies  is  $1.50  for  each 
issue,  or  $1.50  for  each  group  of  pages  as  actually  bound.  Remit 
check  or  money  order,  made  payable  to  the  Superintendent  of 
Documents,  U.S.  Government  Printing  Office,  Washington,  DC 
20402. 

There  are  no  restrictions  on  the  republication  of  material 
appearing  in  the  Federal  Register. 

Questions  and  requests  for  specific  information  may  be  directed 
to  the  telephone  numbers  listed  under  INFORMATION  AND 
ASSISTANCE  in  the  READER  AIDS  section  of  this  issue. 

How  To  Cite  This  Publication:  Use  the  volume  number  and  the 
page  number.  Example:  52  FR  12345. 


FOR: 

WHO: 
WHAT: 


WHY: 


THE  FKDF.R.M,  KL.GISTER 
WHAT  IT  IS  AM)  HOW  TO  USE  IT 

Any  person  who  uses  the  Federal  Register  and  Code  of 
Federal  Regulations. 

The  OfTice  of  the  Federal  Register. 

Free  public  bnefings  (approximately  2  1/2  hours)  to 
present: 

1.  The  regulalory  process,  with  a  focuf  on  the  Federal 
Register  system  and  (he  public's  role  in  the 
development  of  regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code 
of  Federal  Regulations. 

3.  The  Important  elements  of  typical  Federal  Register 
documents. 

4.  An  Introduction  to  the  finding  aids  of  the  FR/CFR 
system. 

To  provide  the  public  with  access  to  information 
necessary,  to  research  Federal  agency   regulations  which 
directly  affect  them.  Tliere  will  t>e  no  discussion  of 
specific  agency  reguldtions 


CHICAGO,  IL 

WHEN:  |uly  8.  at  9  a.m. 

WHERE  Room  204A, 

Everett  McKlnley  Dirksen  Federal  Building, 

219  S.  Dearborn  Street. 

Chicago.  IL 
RESERVATIONS:  Call  the  Chicago  Federal  Information 

Center.  312-353-0339. 


WHEN: 
WHERE: 


BOSTON.  MA 

July  15.  at  9  a.m. 


Main  Auditorium.  Federal  Building. 
10  Causeway  Street. 
Boston.  MA. 
RESERVATIONS:  Call  the  Boston  Federal  Information 
Center,  617-565-8129 


!H/^.]'AV 


^-0^ 


1?:^^ 


Contents 


III 


Federal  Register 

Vol.  52.  No.  no 
Tuesday.  June  9.  1987 


ACTION 
PROPOSED  RULES 

Grants  and  cooperative  agreements  to  State  and  local 
governments  (A-102  implementation),  21820 

Agriculture  Department 

See  also  Animal  and  Plant  Health  Inspection  Service;  Soil 

Conservation  Service  j 

RULES 

Claims  against  indemnity  fund  under  programs 
administered  by  Agriculture  Stabilization  and 
Conservation  County  Committees:  CFR  Part  removed, 
21651 

PROPOSED  RULES 

Grants  and  cooperative  agreements  to  State  and  local 
governments  (A-102  implpmentationl,  21820 

Alcohol,  Drug  Abuse,  and  Mental  Health  Administration 

NOTICES 

Meetmgs:  advisory  committees: 
June  and  July,  21741 

Animal  and  Plant  Health  Inspection  Service 

PROPOSED  RULES 

Exportation  and  importation  of  animals  and  animal 
products: 
Cattle  exportation;  pen  size  on  ocean  vessels,  21688 

Arts  and  Humanities,  National  Foundation 

See  National  Foundation  on  the  Arts  and  Humanities 

Bicentennial  of  the  United  States  Constitution 

Commission 
See  Commission  on  the  Bicentennial  of  the  United  States 

Constitution 

Commerce  Department 

See  also  National  Oceanic  and  Atmospheric 

Administration;  National  Technical  Information  Service 
PROPOSED  RULES 

Grants  and  cooperative  agreements  to  State  and  local 

governments  (A-102  implementation),  21820 
NOTICES 

Agency  information  collection  activities  under  OMB  review, 
21714 

(2  documents) 
Meetings: 
Federal  Coal  Export  Commission,  21715 

(2  documents) 
National  Medal  of  Technology  Nomination  Evaluation 
Committee.  21715 

Commissio-i  on  the  Bicentennial  of  the  United  States 
Constitution 

PROPOSED  RUl^S 

t^fcints  and  cooperative  agreements  to  State  and  local 
governments  {A-102  implementation),  21820 

Defense  Department  ' 

See  also  Defense  Logistics  Agency;  Navy  Department 


RULES 

Federal  Acquisition  Regulation  (FAR): 

Small  Business  Act  thresholds,  small  business-small 
purchase  set-aside  limitation,  etc.,  21884 
PROPOSED  RULES 
Acquisition  regulations: 

Voluntary  refunds,  21711 
Grants  and  cooperative  agreements  to  State  and  local 

governments  (A-102  implementation).  21820 
NOTICES 

Federal  Acquisition  Regulation  (FAR): 
Agency  information  collection  activities  under  OMB 
revievkf,  21717 

Defense  Logistics  Agency 

NOTICES 
Procurement: 
Commercial  activities,  performance;  program  studies 
(OMB  A-76  implementation),  21718 

Economic  Regulatory  Administration 

NOTICES 

Consent  orders: 
Wickett  Refining  Co.,  21728 

Education  Department 

PROPOSED  RULES 

Educational  research  and  improvement: 
Drug  abuse  education  and  prevention  audiovisual 
materials  program,  21920 
Grant  administration: 
Institutions  of  higher  education,  hospitals,  and  nonprofit 
organizations,  21864 
Grants  and  cooperative  agreements  to  State  and  local 

governments  (A-102  implementation),  21820 
NOTICES 
Granfback  arrangements;  award  of  funds: 

Oregon,  21724 
Grants;  availability,  etc.: 
Rehabilitation  continuing  education  prog-cm.  21722 
Rehabilitation  long-term  training  program,  21722 
Research  and  development  centers  program,  21723 
State  vocational  rehabilitation  unit  in-service  training 
program.  21723 

Employment  and  Training  Administration 

NOTICES 

Adjustment  assistance: 
Asher  Pants  Co.,  21777 
AT&T  Information  Systems  et  al.,  21777 
Crown  Creative  Industries,  21778 
El  Paso  Hydrocarbons  Co.,  21778 

Energy  Department  J 

See  also  Economic  Regulatory  Administration;  Federal 
Energy  Regulatory  Commission;  Western  Are|  Power 
Administration 

PROPOSED  RULES 

Grants  and  cooperative  agreements  to  State  and  local 

governments  (A-102  implementation),  21820 
NOTICES 

Atomic  energy  agreements;  subsequent  arrangements: 
European  Atomic  Energy  Community.  21725 
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Grant  awards: 
American  Statistical  Association,  21725 

Envtronmental  Protection  Agency 

PROPOStD  RULES 

Grants  and  cooperative  agreements  to  Stale  and  local 
governments  (A-102  implementation).  21820 

Pesticide  chemicals  in  or  on  raw  agricultural  commodities; 
tolerances  and  exemptions,  etc.: 
Benomyl;  correction.  21794 

NOTICES 

Water  pollution  control;  sole  source  aquifer  designations: 
Virginia,  21733 

Executive  Office  of  the  President 
See  Management  and  Budget  Uffice 

Federal  Aviation  Administration 

Rutts 

Airports.  National  Capital: 

Metropolitan  Washington  Airports;  fees  and  charges  for 
use.  21908 
Airworthiness  directives: 

Cessna.  21659 

NOTICES 

F\f  inption  pfititinns;  summary  and  disposition.  21788 
Federal  CommuniCotlons  Commission 

RULES 

Frequency  allocations  and  radio  treaty  matters: 
Equipment  authorization  procedures.  21686 
Table  of  frequency  allocations:  footnote  modification, 
21686 

Radio  and  television  broadcasting: 
Main  studio  location  and  program  origination.  21684 

PROPOSED  RULES 

1  elevision  broadcasting: 
Aural  broadcast  STL  and  ICR  stations  and  TV  low  power 
auxiliary  stations;  technical  and  operations 
requirements.  21710 

NOTICES 

Radio  and  television  broadcasting: 
Comparative  licensing,  distress  sales,  and  tax 

certification  policies  premised  on  racial,  ethnic,  or 
gender  classifications.  21734 
Applications,  hearings,  determinations,  etc.: 
Madlock.  Darryl.  et  al..  21735 
McDowell  Broadcasting  Co.  et  al.,  21735 
Peach  State  Broadcasting.  Ltd..  et  a!.,  21736 
F*yramid  Communications.  Ltd.,  et  al.,  21736 

Federal  Deposit  Insurance  Corporation 

NOTICES 

Applications  for  insurance  by  operating  non-FDIC  insured 
institutions;  policy  statement.  21736 

Federal  Emergency  Management  Agency 

RULES 

Flood  insurance;  communities  eligible  for  sale: 

Michigan  et  al.;  correction.  21794 
PROPOSED  RULES 

Grants  and  cooperative  agreements  to  State  and  local 
governments  {A-102  implementation).  21820 

Federal  Energy  Regulatory  Commission 

RULES 

Natural  Gas  Policy  Act: 
Ceiling  prices — 

Compression  allowances  and  protest  procedures.  21660 


Old  gas  pricing  structure.  21669 
NOTICES 
Electric  rate  and  corporate  regulation  filings: 

Duke  Power  Co.  et  al..  21726 
Small  power  production  and  cogeneration  facilities: 
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This   section   ot   the   FEDERAL    REGISTER 
contains   regulatory   docunr>ents   having 
general   applicability   and   legal   etiect,   most 
of   which   are    keyed   to    and   codrfied   in 
the   Code   of    Federal   Regulations,    which   is 
published   ur>der    60   titles   pursuant   to   44 
use     1510 

Tt>e  Code   of   Federal   ReguiatKxre   is   sold 
by   the   Superintendent   ot   Documents 
Prices   ot   new   txx)ks   are   listed   m   the 
first   FEDERAL   REGISTER    issue   ot   each 
^.eek. 


DEPARTMENT  OF  AGRICULTURE 

Office  of  the  Secretary 

7  CFR  Part  4 

Ciairns  Against  Indeninity  Fund  Under 
Programs  Administered  by  Agricultural 
Stabilization  arKl  Conservation  County 
Committees 

agency:  U.S.  Depailment  of  Agriculture 

(USDA). 

ACTION:  Final  rule. 

summary:  Part  4  of  this  title  was  issued 

to  prescribe  procedures  for  making 
claims  for  indemnification  for  losses 
resulting  from  certain  actions  of 
Agricultural  Stabilization  and 
Conservation  (ASC)  county  committees. 
Valid  claims  were  paid  from  a  general 
Indemnity  Fund  (the  Fund)  maintained 
in  the  U.S.  Treasury.  The  Fund  is 
currently  depleted  and  there  is  no 
authority  to  replenish  the  Fund. 
Therefore  7  CFR  Part  4  is  removed. 
EFFECTIVE  DATE:  June  9.  1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bill  Waggener,  claims  specialist.  Claims 
Administration  and  Contract  Procedures 
Branch.  U.S.  Department  of 
Agriculture— ASCS.  P.O  Box  2415, 
Washington,  DC  2(X)13.  Telephone  (202) 
447-4298. 

SUPPLEMENTARY  INFORMATION:  The 
Fund  was  established  in  1938  in  the  U.S. 
Treasury  to  indemnify  the  producers  for 
losses  sustained  from  the  destruction  of 
crops  as  a  result  of  their  reliance  on  an 
erroneous  notice  of  acreage  furnished  by 
ASC  committeemen  or  employees  of 
ASC  committees  in  connection  with  the 
operation  of  programs  administered 
through  ASC  committees.  In  the  future, 
claims  for  such  losses  may  be  filed 
under  the  Federal  Tort  Claims  Act  (28 
use.  2671  through  2680)  in  accordance 
with  procedures  available  in  ASCS 
county  offices. 


Accordingly.  Part  4  of  Title  7  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  4— {REMOVED  AND  RESERVED] 

Part  4  is  removed  and  reserved. 
(7  U.S.C.  1375) 

Signed  at  Washington.  DC.  on  June  3, 1987. 
Milton  J,  Hertz. 

Administmtor.  Agricultural  Stabilization  and 
Conservation  Service. 

[PR  Doc  87-13098  Filed  6-8-87;  8:45  amj 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Parts  70,  72,  73,  and  74 

Changes  to  Safeguards  Reporting 
Requirements 

agency:  .Nuclear  Regulatory 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (.NRC)  is  amending  its 
regulations  for  the  reporting  of 
safeguards  events.  These  amendments 
clarify  the  reporting  requirements  for 
NRC  licensees  and  will  improve  the 
NRC  safeguards  event  data  based  by 
requinng  more  uniform  safeguards  event 
reports.  Licensees  who  are  affected 
include  power  and  non-power  reactors, 
fuel  cycle  facilities,  and  transjxirters, 
importers,  and  exporters  of  special 
nuclear  matenal.  The  .\RC  uses  the 
reported  information  to  assure  safety 
during  safeguards-related  emergencies 
and  to  identify  and  charactenze  generic 
and  facility  specific  precursors  that  can 
be  utilized  to  preempt  duplicative  or 
similar  events  in  the  future.  The  benefits 
derived  from  this  action  are  the 
elimination  of  unnecessary  refxjrts 
without  degradation  to  safeguards,  the 
extension  of  the  period  for  wntten 
report  submittals  and  an  improved  data 
analysis  system  to  provide  industry 
feedback  for  improving  safeguards 
systems. 

EFFECTIVE  DATE:  October  8, 198" 
FOR  FURTHER  INFORMATION  CONTACT: 

Loren  Bush,  Office  of  .Nuclear  Reactor 
Regulation,  or  Priscilla  A.  Dwy?r.  Office 
of  .Nuclear  Matenal  Safety  and 
Safeguards.  U.S.  .Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 


Telephone  (301)  492-8080.  or  [301)  427- 

4773.  respectively. 

SUPPLEMENTARY  INFORMATION: 

Background 

10  CFR  73.71  establishes  an  event 
reporting  program  to  inform  the 
Commission  of  safeguards  events  to 
permit  timely  and  appropriate  response 
to  incidents.  Safeguards  events  include 
actual  or  attempted  theft  of  special 
nuclear  material  (SNM);  actual  or 
attempted  acts  or  events  which  interrupt 
normal  operations  at  power  reactors  due 
to  unauthorized  use  of  or  tampering  with 
machinery,  components,  or  controls; 
certain  threats  made  against  facilities 
possessing  SNM;  and  safeguards  system 
failures  impacting  the  effectiveness  of 
the  system.  The  data  from  this  reporting 
program  further  allows  the  Commission 
to  identify  and  characterize  generic  and 
facility  specific  precursors  to  safeguards 
events.  Since  the  issuance  of  10  CFR 
73.71  (47  FR  11511),  the  NRC  staff  has 
found  that  the  requirements  are 
frequently  misinterpreted,  that  written 
follow-up  reports  submitted  pursuant  to 
the  regulation  lack  uniformity,  and  that 
within  these  reports  insufficient  data  is 
reported  for  .NRC  analysis. 

For  these  reasons,  on  August  27. 1985. 
the  .NRC  published  proposed 
amendments  in  the  Federal  Register  (50 
FR  34^08)  to  clarify  and  simplify  the 
requirements  of  10  CFR  73.71: 
conforming  amendments  to  10  CFR 
70.52.  72  52,  73.67.  and  74.71  were  also 
proposed  at  that  time.  The  comment 
penod  which  was  to  have  ended  on 
November  27.  1985  was  extended  to 
December  31.  1965  to  permit  sufficient 
time  for  review  of  companion  guidance 
issued  after  the  proposed  rule 
publication. 

Summary  of  Pubhc  Comment 

Comments  were  received  from 
twenty-six  respondents  compnsed  of 
power  reactor  licensees,  one  fuel 
processing  licensee,  three  industry 
groups  and  one  private  citizen.  Copies  of 
comment  letters  are  available  for  public 
inspection  and  copying  for  a  fee  at  the 
NRC  Public  Document  Room  at  1717  H 
Street  .NW..  Washington,  DC. 

The  proposed  amendments  have  been 
modified  in  response  to  comments 
received,  as  appropriate,  and  are  being 
published  in  final  form,  to  become 
effective  120  days  after  publication  of 
the  notice.  A  summary  of  the  public 
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comments,  along  with  their  resolution, 
follows.  The  comments  have  been 
placed  in  the  following  categories: 

1.  Safeguards  log. 

2.  Reporting  of  interruption  of  normal 
operations  at  power  reactors. 

3.  Reporting  of  unauthorized  entry 
through  required  barrier. 

4.  Administrative  issues. 

5.  Clarifications  needed. 

6.  Miscellaneous  issues. 

1.  Safeguards  Jog.  The  majority  of 
respondents  commented  on  some  aspect 
of  the  safeguards  log.  These  comments 
have  been  divided  into  the  following 
issues  that  the  respondents  raised: 

a.  Items  to  be  logged. 

b.  Maintenance  and  submittal  of 
stand-alone  log. 

c.  (Additional  discussion  of  burden 
imposed  by  log. 

(a)  Items  to  be  logged.  Respondents 
indicated  that  the  provision  to  log  any 
other  failure  of  a  safeguards 
system  "*  *  *  not  included  in 
paragraph  Ufa)  *  *  *  if  the  failure 
degrades  the  effectiveness  of  the 

system would  require  the  logging 

of  a  great  deal  of  insignificant  data. 
Respondents  suggested  that  unless  the 
provision  was  made  clearer,  substantial 
disagreement  could  exist  between 
licensees  and  NRC  inspectors  over  what 
items  are  required  to  be  logged.  The 
provision  may  be  subject  to  broad 
interpretation  because  of  its  open-ended 
nature.  For  this  reason  this  provision 
has  been  revised  to  read:  "Any  other 
threatened,  attempted,  or  committed  act 
not  previously  defined  in  Appendix  G 
with  the  potential  for  reducing  the 
effectiveness  of  the  safeguards  system 
below  that  committed  to  in  a  licensed 
physical  security  or  contingency  plan  or 
the  actual  condition  of  such  reduction  in 
effectiveness."  The  supporting  guidance 
for  the  rule  has  been  revised  accordingly 
in  response  to  these  revisions. 

(b)  Maintenance  and  submittal  of 
stand-alone  log.  The  majority  of 
commenters  including  two  utility  groups 
indicated  that  the  maintenance  and 
submittal  of  a  stand-alone  log  was  a 
large  administrative  burden  on  the 
licensee  implemented  for  the 
convenience  of  the  NRC.  The 
recommendation  was  made  that  this 
requirement  be  deleted  in  its  entirety. 
Justification  for  this  recommendation 
included  the  opinion  that  the  events  to 
be  logged  are  insignificant  and  their 
logging  will  not  increase  safeguards 
effectiveness,  submittal  of  the  log  will 
require  increased  review  of  the  log  by 
licensee  management  to  assure  that 
events  required  to  be  logged  are  in  fact 
logged,  and  records  of  the  events  to  be 
logged  are  presently  maintained  onsite 


and  readily  available  for  NRC 
inspection. 

In  response  to  these  comments,  it  is 
believed  this  provision  has  been  subject 
to  much  misinterpretation.  The  proposed 
reporting  and  recordkeeping 
requirements  are  intended  to  keep  NRC 
informed  concerning  the  degradation/ 
failure  or  attempted/actual  penetration 
of  each  licensee's  physical  security 
system  as  well  as  credible  threats  made 
against  the  licensee's  facility.  NRC  staff 
intends  to  use  the  reported /recorded 
safeguards  information  to  assure  that 
appropriate  action  is  taken  by  the 
licensee  to  address  physical  security 
degradation/failure  and/or  threats 
against  the  facility.  Further,  such 
information  is  used  to  identify  and 
characterize  generic  and  facility  specific 
precursor  information  that  could  be 
utilized  to  preempt  duplicative  or  similar 
events  in  the  future.  These 
considerations  support  the  need  for  the 
reporting  of  these  types  of  events. 
Regarding  the  maintenance  of  a  stand- 
alone log.  it  is  noted  that  this  is  not  a 
new  requirement  and  that  under  the 
previous  10  CFR  73.71(c),  licensees  were 
required  to  maintain  a  separate  log  to 
record  events  reportable  under  §  73.71, 
Furthermore,  examples  of  the  types  of 
events  other  than  those  required  by  10 
CFR  73.71(c)  that  need  be  "recorded  ' 
under  the  previous  regulation  are 
identified  in  Regulatory  Guide  5.62, 
Reporting  of  Safeguards  Events.  (Copies 
of  this  Regulatory  Guide  are  available 
for  inspection  or  copying  for  a  fee  at 
1717  H  Street,  NW..  Washington,  DC.) 
Comparison  of  this  information  with  the 
events  to  be  logged  under  the  proposed 
regulation  indicates  an  overall  reduction 
in  the  burden  to  licensees  resulting  from 
events  to  be  reported.  This  is  based  on 
the  fact  that  the  majority  of  events 
previously  required  to  be  reported 
within  24  hours  (with  a  follow-up 
written  report)  have  been  picked  up  as 
log  entries  under  the  revised  regulation. 
As  a  log  entry,  the  follow-up  written 
report  need  not  be  submitted, 
substantially  reducing  the  overall 
burden.  Some  commenters  interpreted 
the  increased  number  of  examples  in  the 
supporting  guidance  for  the  proposed 
rule  as  meaning  more  events  were 
required  to  be  reported.  The  staff  notes 
at  this  time  that  the  examples  in  the 
original  regulatory  guide  were  never 
intended  to  be  all-inclusive  and  that  the 
additional  examples  have  been  provided 
to  aid  the  licensee  in  understanding  the 
intent  of  the  regulation.  Commenters 
also  indicated  that  not  all  events 
required  to  be  logged  under  the  present 
requirement  are  logged  in  one  log.  but  a 
number  of  logs,  i.e.,  maintenance  log, 
alarm  station  log,  etc.  It  is  the  opinion  of 


these  commenters  that  revising  their 
procedures  to  maintain  one  log,  as 
opposed  to  multiple  logs,  will  greatly 
increase  their  burden.  It  is  anticipated 
that  the  revised  regulation  will  reduce 
the  burden  to  licensees.  Accordingly,  no 
revision  has  been  made  to  the  revised 
rule  in  the  area  of  maintenance  of  a 
stand-alone  log. 

Regarding  the  submittal  of  the  stand- 
alone log  to  the  NRC  requiring 
additional  review  time  by  licensee 
management,  commenters  are  reminded 
that  the  requirement  to  maintain  a  log, 
regardless  of  its  submittal  to  the  NRC, 
carries  with  it  the  requirement  for 
correct  and  accurate  entries.  The 
concern  over  review  for  accuracy 
associated  with  the  act  of  submitting  the 
log  to  the  NRC  should  also  be  applied  to 
the  maintenance  of  a  log  onsite  for 
review  by  inspectors.  Hence,  with 
respect  to  review  time,  there  is  no 
difference,  from  a  regulatory  standpoint, 
in  the  level  of  burden  imposed  between 
a  log  maintained  onsite  versus  one 
submitted  to  the  NRC.  It  is  noted  that 
the  log  submitted  to  the  NRC  does  not 
have  to  be  typewritten  as  long  as  it  is 
legible.  The  supporting  guidance  for  the 
rule  has  been  revised  to  reflect  this  and 
to  include  examples  of  sample  log 
entries  for  clarification  regarding  length 
and  content. 

Finally,  regarding  the  comment  that 
the  log  need  not  be  submitted  to  NRC 
Headquarters  because  records  are 
available  for  onsite  inspection,  the  staff 
believes  that  with  the  justification  of  a 
stand-alone  log  established,  the  onerous 
nature  of  the  log  submittal  to  the  NRC, 
as  noted  in  comments,  is  greatly 
lessened.  In  review,  this  is  based  upon 
no  requirement  to  submit  a  typed  or 
original  log  (xeroxed  is  acceptable  as 
long  as  it  is  legible)  and  no  additional 
requirement  imposed  on  the  accuracy  of 
a  log  submitted  to  the  NRC  versus  one 
maintained  onsite. 

(c)  Additional  discussion  of  burden 
imposed  by  log.  As  previously 
discussed,  the  overall  burden  on 
licensees  for  the  reporting/ logging  of 
safeguards  events  is  in  fact  reduced  by 
the  proposed  requirement.  However, 
based  upon  the  number  of  comments 
received  on  this  issue,  the  Regulatory 
Analysis  for  this  rulemaking  has  been 
thoroughly  reviewed  and  revised,  as 
appropriate,  to  assure  that  respondents' 
concerns  have  been  considered. 

2.  Reporting  of  interruption  of  normal 
operations  at  power  reactors.  The 
proposed  regulation  under  S  73.71(b)  and 
1(a)(3)  of  Appendix  G  to  Part  73  requires 
that  actual  or  attempted  acts  or  events 
which  cause  or  could  cause  interruption 
of  normal  operation  of  a  licensed 


nuclear  power  reactor  through  the 
unauthorized  use  of  its  machinery, 
components,  or  controls  be  reported 
within  one  hour  to  the  .NRC.  Vanous 
comments  were  received  from 
respondents  on  this  issue.  The  majority 
of  comments  indicated  that  some 
clarification  of  the  provision  is  needed. 
Specific  suggestions  included  limiting 
the  provision  to  deliberate,  intentional, 
or  malicious  acts  and  focusing  the 
provision  on  an  actual  act  of  sabotage 
rather  than  interruption  of  normal 
operation.  A  few  comments  indicated 
that  the  interruption  of  norma!  operation 
should  not  be  considered  a  safeguards 
event  and  that  such  events  are  already 
reportable  under  Part  50  requirements. 
Finally,  specific  definitions  for  the  terms 
"tampering"  and  "interruption  of  normal 
operation "  were  requested. 

The  inclusion  of  this  provision  within 
the  reporting  requirements  for 
{    safeguards  events  was  prompted  by 
i    amendments  in  1981  to  the  Atomic 
Energy  Act  of  1954,  as  amended,  (the 
Act).  At  that  time  a  new  subsection 
(section  236b)  was  added  which  subjects 
to  criminal  penalty  any  person  who 
intentionally  or  willfully  causes  or 
attempts  to  cause  an  interruption  of  the 
normal  operation  of  specified  nuclear 
facilities  through  the  unauthorized  use 
of  or  tampering  with  the  machinery, 
components,  or  controls  for  such 
facilities.  The  Federal  Bureau  of 
Investigation  (FBI),  as  the  Federal 
agency  charged  with  the  criminal 
investigation  of  sabotage  at  nuclear 
reactors,  has  revised  its  internal  policy 
on  the  definition  of  sabotage  to  be 
consistent  with  the  Act.  The  re\nsion  to 
10  CFR  73.71  is  necessary  to  bring  NRC 
regulations  into  line  with  the  Act. 
Because  the  question  of  intent  cannot 
normally  be  determined  in  a  one  hour 
time  frame,  the  term  "willfully"  and 
"intentionally  "  are  not  included  in  the 
reporting  requirements. 

A  proper  application  of  the  term 
"interruption  of  normal  operations"  will 
put  the  reporting  of  these  events  in 
proper  perspective.  The  legislative 
history  for  the  aforementioned 
amendments  to  the  Act  states  that  the 
term  refers  to  the  cessation  of  actual 
production,  utilization,  or  storage 
operations  which,  if  accomplished, 
would  result  in  substantial  economic 
harm  or  cost  to  the  licensee.  For  the 
purpose  of  this  rulemaking,  this  term 
will  be  used  only  to  refer  to  utilization 
operations.  The  term  sabotage  is  not 
specifically  used  within  the  regulation  to 
assure  that  the  actual  act  is  reported 
while  allowing  the  FBI  to  investigate 
whether  a  violation  of  law  has  occurred. 
In  addition,  the  word  "tampering  ".  when 


used  in  conjunction  with  this  reporting 
requirement  only,  means  altering  for 
improper  purposes  or  in  an  improper 
manner.  It  is  noted  that  all  terms  or 
phrases  clarified  as  a  result  of  comment 
analysis  for  the  proposed  rule  are 
included  in  a  glossary  added  to  the 
supporting  guidance  for  this  rule. 
Regulatory  Guide  5.62,  "Reporting  of 
Safeguards  Events,  "  Rev.  1.  Finally 
regarding  duplication  of  reporting  with 
Part  50  requirements,  the  revisions  to  10 
CFR  73.71  explicitly  state  that  duplicate 
reports  are  not  required  for  events  that 
are  also  reportable  under  10  CFR  50.72 
and  50.73. 

3.  Reporting  of  unauthorized  entry 
through  a  required  barrier.  Sections 
73.71(b)(1)  and  I{c)  of  Appendix  G  to 
Part  73  of  the  proposed  regulation 
required  any  unauthorized  entry  through 
a  required  barrier  (whether  or  not  the 
event  is  properly  compensated)  to  be 
reported  to  the  NRC  within  one  hour  of 
discovery.  Comments  on  this  issue 
questioned  the  need  for  reporting  of  all 
unauthorized  entries  especially  those  by 
authorized  individuals  and  indicated 
that  unauthorized  entries  due  to 
procedural  or  unintentional  errors  need 
not  be  reported  especially  when  the 
event  is  properly  compensated.  Specific 
definitions  for  the  terms  "unauthorized 
entry"  and  ""required  barriers"  were 
requested. 

The  staff  agrees  in  part  with  these 
comments  and  recognizes  the  fact  that 
some  unauthorized  entries  through  a 
required  barrier  may  not  involve 
malevolent  intent  particularly  those 
involving  '"tailgating"  by  individuals  into 
areas  to  which  they  are  authorized 
unescorted  access.  Conversely, 
however,  the  staff  believes  it  prudent 
and  appropriate  that  malevolent  intent 
be  assumed  if  an  individual  makes  an 
actual  entry  into  an  area  to  which  he  or 
she  is  not  authorized  unescorted  access. 
For  these  reasons,  this  provision  has 
been  revised  to  require  one-hour 
reporting  of:  "Any  actual  entry  of  an 
unauthorized  person  into  a  protected 
area,  a  material  access  area,  controlled 
access  area,  vital  area,  or  transport."  An 
unauthorized  person  is  defined  as  an 
unescorted  individual  in  an  area  to 
which  the  individual  is  not  granted 
unescorted  access.  All  other  acts  or 
events  involving  invalid  or  incorrect 
entry  procedures  should  be  logged.  To 
clarify  this  issue,  additional  pertinent 
examples  have  been  added  to  the  rule's 
supporting  guidance.  In  addition,  the 
intent  of  proposing  to  require  the 
reporting  of  any  unauthorized  entry 
through  a  required  barrier  was  also  to 
require  the  reporting  of  the  introduction 
or  attempted  introduction  of  contraband 


into  the  facility.  While  §  1(a)  of 
Appendix  G  could  also  be  cited  as 
requiring  the  reporting  of  such  an  event, 
the  staff  has  added  a  separate  provision 
to  make  it  clear  such  events  are  required 
to  be  reported  within  one  hour. 
4.  Administrative  issues.  The 
proposed  regulation  required  the  use  of 
the  Licensee  Event  Report  (LER)  form, 
NRC  Form  366,  for  the  submittal  of 
follow-up  written  reports  by  power 
reactor  licensees.  Public  comment, 
including  the  comment  of  one  utility 
group,  identified  problems  with  the  use 
of  these  forms  and  recommended  the 
use  of  letter  format  for  report  submittal 
as  required  for  all  but  power  reactor 
licensees.  Commenters  opposed  the  use 
of  the  form  by  noting  that  the  form  was 
prepared  for  the  reporting  of  safety 
events  under  Part  50  requirements  and. 
hence,  did  not  quite  "fit"  the  planned 
usage  under  10  CFR  73.71.  From  a 
philosophical  standpoint,  commenters 
felt  the  use  of  a  common  form  blurred 
the  important  distinction  between  safety 
and  safeguards.  The  purpose  in 
requiring  the  use  of  this  common  form 
was  to  simplify  report  submittal.  It  is 
believed  that  the  form  has  been 
designed  with  enough  flexibility  to 
accommodate  the  reporting  of  both 
safety  and  safeguards  events. 
Furthermore,  use  of  a  common  form  will 
simplify  administrative  procedures.  For 
these  reasons,  no  change  has  been  made 
to  the  regulation  regarding  use  of  the 
LER  form.  However,  guidance  on  use  of 
the  form  by  power  reactor  licensees  for 
the  reporting  of  safeguards  events  has 
been  added  to  the  rule's  supporting 
guidance. 

A  few  comments  were  received  which 
requested  the  one-hour  reporting 
requirement  be  extended  to  4  or  24 
hours  and  the  requirement  to  log  an 
event  within  24  hours  of  its  discovery  be 
extended  to  72  hours.  No  revision  to  the 
proposed  rule  has  been  made  in 
response  to  these  comments.  In  the  case 
of  extending  the  one-hour  limit,  the 
proposed  rule  represents  appropriate 
revisions  to  the  present  requirement  that 
assure  only  those  events  requiring  a 
one-hour  report  are  in  fact  required  to 
be  reported  within  one  hour.  In  the  case 
of  extending  the  24-hour  limit,  a  24-hour 
period  to  document  an  event  in  a  log  is 
more  than  sufficient  time  and  already 
represents  a  relaxation  over  immediate 
logging. 

Also  in  the  area  of  reporting  periods, 
commenters,  including  one  utility  group, 
commented  that  the  initiation  of  the  time 
period  for  reporting  should  be  tied  to 
discovery  by  a  member  of  the  security 
organization,  not  just  by  any  licensee 
employee,  and  that  the  security 


UM  I 


21654 


Federal  Register  /  Vol.  52,  No.  110  /  Tuesday.  June  9.  1987  /  Rules  and  Regulations 


Federal  Register  /  Vol.  52.  No.  110  /  Tuesday.  June  9.  1G87  /  Rules  and  Regulations  21655 


organization  should  make  the 
determination  that  a  safeguards  event 
has  occurred,  again,  not  just  any 
employee.  The  staff  agrees  that  the 
determination  for  reporting  an  event 
should  be  made  by  onsite  security 
management  or  equivalent.  This 
information  has  been  added  to  the  rule's 
supporting  guidance.  It  is  believed, 
however,  that  the  discovery  of  an  event 
should  not  be  limited  to  discovery  by  a 
member  of  the  security  organization.  All 
regular  site  employees  should  receive 
training  by  the  security  organization  to 
foster  an  awareness  of  site  security.  In 
this  regard,  site  employees  should  be 
briefed  on  their  responsibility  to 
immediately  notify  site  security  of 
safeguards  anomalies.  The  staff, 
therefore,  has  made  no  revision  to  the 
proposed  regulation  in  response  to  this 
particular  comment. 

Commenters,  including  one  utility 
group,  requested  that  the  required 
record  retention  period  of  three  years  be 
revised  downward  to  one  year.  In  this 
regard,  there  is  an  ongoing  NRC 
rulemaking  which  will  standardize  all 
record  retention  periods  to  3  years,  5 
years,  10  years,  or  life  in  order  to  ease 
the  burden  on  affected  licensees  who 
are  subject  to  diverse  reporting  and 
recordkeeping  requirements.  The  three- 
year  period  required  in  10  CFR  73.71  is 
consistent  with  this  policy.  As  this 
policy  evolves,  any  revisions  to  the 
standardized  retention  periods  would  be 
reflected  in  a  conforming  amendment  to 
5  73.71. 

Respondents  further  expressed  the 
view  that  immediate  reports  should  be 
made  to  the  appropriate  NRC  Regional 
Office,  not  the  Operations  Center  and 
that  the  procedure  for  revising  written 
reports,  i.e.,  complete  report  resubmittal. 
was  overburdensome  and  unnecessary. 
Justification  for  changing  the  designated 
report  recipient  to  the  Region  included 
the  fact  that  immediate  response  is 
provided  by  the  Region,  not  NRC 
Headquarters,  and  that  current  practice 
is  to  notify  a  Regional  Office  during  day- 
time work  duty  hours  and  to  notify  the 
Operations  Center  during  night  off-duty 
hours. 

The  NRC  purpose  in  requiring  reports 
to  be  made  to  the  Operations  Center,  as 
required  under  present  {  73.71 
requirements,  is  to  assure  safety  through 
appropriate  action  taken  in  response  to 
emergencies  or  other  acts  or  events 
inimical  to  the  public  health  and  safety. 
Through  pre-established  procedures, 
this  centralized  point  can  notify 
designated  personnel  for  action  as 
appropriate.  It  is  also  believed  that 
simplified  procedures,  such  as  use  of 
one  centralt'oH  point  for  the  reporting  of 


significant  events  (both  safety  and 
safeguards),  will  assist  licensees  in 
responding  to  continuing  developments 
if  an  actual  emergency  progresses  for 
some  time.  Accordingly,  this  provision 
remains  as  required  under  the  present 
regulation.  Regarding  the  submittal  of  a 
revised  report,  requiring  full  report 
resubmittal  assists  in  standardizing  the 
procedures  for  the  reporting  of  safety 
and  safeguards  events.  For  safety- 
related  events,  these  procedures  are 
described  in  NUREG-1022,  Supplement 
No.  1,  "Licensee  Event  Report  System  " 
which  states: 

The  revised  L£R  must  stand  alone.  In 
addition,  it  would  be  very  helpful  if  the 
licensee  would  indicate  in  the  text  on  the  LER 
form  the  revised  or  supplementary 
information.  The  revised  or  supplementary 
information  could  be  noted  in  a  manner 
analogous  to  amendments  for  FSARs  by 
placing  a  vertical  line  in  the  margin. 

For  this  reason,  no  changes  have  been 
made  in  response  to  this  comment. 

Finally,  the  staff  has  re-evaluated  the 
need  to  provide  a  copy  of  the  safeguards 
log  to  ".  .  .  if  applicable,  the 
appropriate  NRC  Resident 
Inspector  .  .  ."  and  has  determined  this 
is  an  unnecessary  burden  to  licensees 
and  inconsistent  with  the  goal  of 
consistency  with  safety-event  reporting 
procedures.  Accordingly,  this 
requirement  has  been  deleted. 

5.  Clarifications  needed.  Public 
comment  requested  clarification  of  a 
number  of  terms  and  expressions  used 
in  the  guidance  for  the  proposed 
regulation.  Some  of  these  have  been 
clarified  under  the  discussion  of  other 
comment  issues.  The  remaining  terms 
are  clarified  here.  All  terms  or 
expressions  discussed  as  part  of  public 
comment  analysis  for  this  rule  are 
included  in  a  glossary  added  to  the 
rule's  supporting  guidance.  Regulatory 
Guide  5.62.  Reporting  of  Safeguards 
Events.  Rev.  1. 

a.  "Safeguards  system."  This  term 
covers  the  equipment,  personnel,  and 
procedures  that  comprise  the  physical 
protection  program  necessary  to  meet 
Part  73  requirements. 

b.  "Any  failure  of  a  safeguards  system 
or  the  discovered  non-inherent 
vulnerability  *  *  •  etc."  In  an  attempt 
to  clarify  this  phrase  it  has  been  revised 
to  refert  to:  "Any  failure,  degradation,  or 

discovered  vulnerability and  to 

delete  the  proposed  definition  of 
compensatory  measures.  Rather  than 
add  an  additional  definition  for 
compensatory  measures  to  the  Federal 
Code  (which  could  be  confusing),  the 
existing  definition  found  under  10  CFR 
73.46(g)(5)  and  73.55(g)(1)  will  be  used. 
This  definition  will  be  referenced  in  the 


supporting  guidance  for  this  rulemaking. 
For  further  clarification,  descriptions  of 
acceptable  compensatory  measures 
have  been  added  to  the  supporting 
guidance. 

c.  "Credible"  threat.  A  threat  should 
be  considered  credible  when  (1) 
physical  evidence  supporting  the  threat 
exists.  (2)  information  independent  from 
the  actual  threat  message  exists  which 
supports  the  threat,  or  (3)  a  specific 
group  or  organization  claims 
responsibility  for  the  threat. 

d.  "Significant  physical  damage"  (as 
applied  to  a  power  reactor,  a  facility 
possessing  SSNM  or  its  equipment, 
carrier  equipment  transporting  nuclear 
fuel  or  spent  nuclear  fuel,  or  to  the 
nuclear  fuel  or  spent  nuclear  fuel  a 
facility  or  carrier  possesses).  This  term 
covers  physical  damage  to  the  extent 
that  the  facility,  equipment,  transport,  or 
fuel  cannot  perform  its  normal  function. 

e.  "Lost"  versus  "unaccounted  for "  re: 
transportation  of  material.  The  term 
"lost "  covers  material  that  is  no  longer 
in  the  possession  of  the  party  authorized 
to  possess  it  during  a  specific  time 
period  and  a  search  for  the  material 
verifies  this.  "Unaccounted  for"  refers  to 
material  in  transit  which  has  not  arrived 
at  its  delivery  point  four  hours  or  more 
after  the  estimated  arrival  time. 
However,  a  search  has  not  confirmed 
the  material  to  be  lost. 

f.  "Theft  of  SNM."  The  term  refers  to 
the  unauthorized  taking  of  SNM  for 
unauthorized  use. 

g.  "Diversion  of  SNM."  This  term 
refers  to  the  unauthorized  movement  of 
SNM  by  individuals  authorized  access 
to  or  control  over  the  material. 

h.  "Loss  of  SNTvi."  This  term  refers  to 
(1)  a  failure  to  meausre  or  account  for 
material,  authorized  to  be  possessed  by 
the  licensee,  by  the  material  control  and 
accounting  system  approved  for  the 
facility  and  not  confirmed  stolen  or 
diverted  or  (2)  an  accidental  (i.e. 
unplanned)  offsite  release  or  dispersal 
of  SNM  known  or  suspected  to  be  10 
times  greater  than  normal  operating 
losses  for  the  time  frame  in  question 
whether  or  not  the  release  is  measured. 
The  term  "loss"  implies  that  a  search 
has  been  conducted  to  confirm  the 
material  loss.  For  fixed  sites,  this  search 
should  be  conducted  within  the  one- 
hour  time  frame  of  reportability. 

i.  "Safeguards  Event  Log."  This  term 
refers  to  a  compilation  of  log  entries  for 
the  events  described  under  section  II  of 
Appendix  G  to  10  CFR  Part  73.  Entries 
must  include  date  and  time  of  event, 
summary  description  of  event,  and 
action  taken.  For  repeated  events,  the 
date  and  time  should  be  recorded; 
however,  the  summary  and  action  taken 


need  only  reference  the  initial  event  of 
the  series  of  identical  events  An  active 
"safeguards  event  log"  is  not  required  to 
be  maintaiped  in  one  location  onsite.  Its 
format  maj  be  typed  or  handwritten  as 
long  as  it  is  legible  and  reproducible. 
Entries  in  a  "safeguards  event  log" 
submitted  to  the  NRC  need  not  be  in 
time  sequential  order. 

6.  Miscellaneous  issues.  This 
rulemaking  grants  a  portion  of  a  petition 
for  rulemaking  assigned  Docket  No. 
PRM  50-36  from  the  Nuclear  Utility 
Backfitting  and  Reform  Group 
(NUBARG).  This  rule  responds 
specifically  to  section  VI  of  the  petition. 
Reporting  Requirements  Associated 
with  10  CF'R  73.71.  In  this  section  the 
petitioner  suggests  that  the  regulation  be 
amended  to  provide  for  written  report 
submittal  by  the  licensee  within  30  days 
of  initial  notification  rather  than  within 
15  days.  According  to  the  petitioner,  this 
would  allow  a  licensee's  staff  more  time 
during  the  critical  period  immediately 
following  an  event  to  devote  to  the 
resolution  of  the  problem  and  would 
minimize  interference  with  daily 
operation.  The  NRC  has  agreed  with  this 
suggestion  in  the  past  and  included  this 
revision  within  the  final  rule.  Comments 
received  on  this  issue  universally 
support  the  extension  of  the  time  period 
for  written  report  submittal.  NUBARG 
acknowledged  the  action  and  requested 
a  prompt  response  from  the  NRC  on  the 
remaining  items  of  the  petition. 

Comments  received  from  one  low 
enriched  uranium  fuel  fabrication 
licensee  noted  that  its  NRC-approved 
physical  security  plan  specifically 
identifies  the  reporting  requirements  for 
shipments  that  have  not  reached  their 
destination  by  the  estimated  time  of 
arrival.  This  commenter  requested  that 
the  requirements  for  licensees  subject  to 
§  73.67  not  be  changed  because  these 
changes  would  produce  no  benefit  but 
would  result  in  added  costs.  The  staff 
has  made  a  thorough  review  of  this 
issue,  including  inspection  of  reporting 
commitments  in  the  subject  licensee's 
physical  security  plan  and  finds  no 
confiict.  A  "lost"  shipment  carries  with 
it  the  understanding  that  a  search  or 
trace  investigation  has  determined  the 
shipment  to  be  verified  lost  (see 
paragraph  5e  above).  A  shipment  may 
be  "unaccounted  for"  for  up  to  4  hours 
before  it  is  determined  "lost."  There  is 
no  difference  in  a  reporting  period 
described  as  '"within  one  hour  of 
discovery  of  a  loss  "  versus  "within  one 
hour  of  obtaining  results  of  a  trace 
investigation." 

Finally,  during  the  course  of  public 
comment  analysis,  a  question  arose 
whether  licensees  would  be  required  to 


submit  physical  security  plan 
amendments  to  conform  with  this 
revised  regulation.  The  revised 
regulation  supersedes  the  previous 
§  73.71  and  any  previous  security  plan 
commitments  dealing  with  reporting  of 
safeguards  events.  Licensees  are  not 
required  to  submit  plan  changes  in 
response  to  the  new  regulation; 
however,  those  licensees  who  have 
paraphrased  the  previous  10  CFR  73.71 
in  their  security  plans  should  revise 
their  plans  to  delete  previous 
commitments  in  this  area;  these  plan 
revisions  may  be  submitted  under  the 
provisions  of  10  CFR  50.54(p).  It  is  noted 
that  based  upon  the  expected  reduction 
in  burden  to  affected  NRC  licensees 
with  no  resultant  safeguards 
degradation,  this  regulation  has  been 
approved  as  a  generic  backfit  and  a 
backfit  analysis  is  incorporated  within 
this  notice. 

Environmental  Impact:  Categorical 
Exclusion 

The  NRC  has  determined  that  this 
final  rule  is  the  type  of  action  described 
in  categorical  exclusion  10  CFR 
51.22(c)(3).  Therefore,  neither  an 
environmental  impact  statement  nor  an 
environmental  assessment  has  been 
prepared  for  this  final  rule. 

Paperwork  Reduction  Act  Statement 

This  final  rule  amends  information 
collection  requirements  that  are  subject 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq).  These 
requirements  were  approved  by  the 
Office  of  Management  and  Budget 
approval  numbers  3150-009,  3150-0132, 
3150-0002,  and  3150-0123. 

Regulatory  Analysis 

The  NRC  staff  has  prepared  a 
regulatory  analysis  on  this  final 
regulation.  The  analysis  examines  the 
costs  and  benefits  of  the  alternatives 
considered  by  the  Commission.  The 
analysis  is  available  for  inspection  in 
the  NRC  Public  Document  Room.  1717  H 
Street,  NW..  Washington,  DC  20555. 
Single  copies  of  the  analysis  may  be 
obtained  from  Priscilla  A.  Dwyer, 
Safeguards  Reactor  Regulatory 
Requirements  Section,  Division  of 
Safeguards,  Office  of  Nuclear  Material 
Safety  and  Safeguards,  U.S.  Nuclear 
Regulatory  Commission.  Washington, 
DC  20555.  Telephone  (301)  427^773. 

Regulatory  Flexibility  Certification 

In  accordance  with  the  Regulatory 
Flexibility  Act  of  1980,  5  U.S.C.  605(b), 
the  Commission  hereby  certifies  that 
this  revised  rule  does  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  and 


will  result  in  a  reduction  in  burden  to 
affected  licensees.  Some  transporters, 
importers,  and  exporters  of  special 
nuclear  material  (SNM)  and  spent  fuel 
will  be  affected  by  this  rule.  E^ach  year 
out  of  approximately  600  reported 
events,  about  3  come  f.-x)m  this  group 
which  includes  small  entities.  TTie  rule 
also  affects  licensees  who  operate 
nuclear  power  plants  and  fuel  facilities 
under  10  CFR  Parts  50  and  73.  The 
companies  that  own  these  plants  and 
facilities  do  not  fall  within  the  scope  of 
the  definition  of  ""small  entities"  set 
forth  in  §  605(b)  of  the  Regulatory 
Flexibility  Act  of  1980.  or  within  the 
definition  of  Small  Business  Size 
Standards  set  out  in  regulations  issued 
by  the  Small  Business  Administration  In 
13  CFR  Part  121. 

Backfit  Analysis 

As  required  by  10  CFR  50.109  (50  FR 
38097),  the  NRC  staff  has  completed  a 
backfit  analysis  for  this  final  rule.  The 
staff  has  determined,  based  on  this 
analysis,  that  backfitting  to  comply  with 
the  requirements  of  this  final  rule  is 
justified  because  imposition  of  these 
requirements  will  result  in  a  substantial 
increase  in  the  overall  protection  of  the 
public  health  and  safety  or  the  common 
defense  and  security  and  direct  and 
indirect  costs  are  justified  in  view  of  the 
increase  in  protection.  The  backfit 
analysis,  which  includes  a  summary 
regulatory  analysis,  follows. 

I.  Summarj  Regulatory  Analysis 

1.  Objective.  In  general,  the  objective 
of  this  rule  is  to  clarify  and  simplify  the 
reporting  of  safeguard  events  to  the  NRC 
by  licensees.  Safeguards  events  include 
actual  or  attempted  theft  of  special 
nuclear  material  (SNM),  actual  or 
attempted  acts  or  events  which  interrupt 
normal  operations  at  power  reactors  due 
to  unauthorized  use  of  or  tampering  with 
machinery,  components  or  controls, 
certain  threats  made  against  facilities 
possessing  SNM,  and  safeguards  system 
failures  impacting  the  effectiveness  of 
the  system.  The  reporting  of  this  data  to 
the  NRC  is  necessary  to  assure  safety 
during  safeguards-related  emergencies 
and  to  allow  the  Commission  to  identify 
and  characterize  generic  and  facility- 
specific  precursors  to  certain  safeguards 
events.  Since  the  original  issuance  of 
§  73.71,  the  staff  has  found  the 
requirements  are  frequently 
misinterpreted,  that  written  follow-up 
reports  submitted  pursuant  to  the 
regulation  lack  uniformity  and  that 
within  these  reports  insufficient  data  is 
reported  for  NRC  analysis. 

Specifically,  these  revisions  will:  (1) 
Clarify  to  hcensees  the  safeguards 
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events  that  must  he  reported.  (2)  extend 
the  period  of  time  for  submittal  of 
licensee  written  reports.  (3)  assure 
standardized  and  sufficient  report- 
makinj5  to  assi.sl  NRC  data  evaluation. 
(4)  eliminate  telephonic  notification  and 
written  reporting  deemed  unnecessary 
by  the  staff,  and  (5)  assure  a  consistent 
and  comparable  level  of  reporting  for 
safety  and  safeguards  events. 

2.  Description  of  activity.  At  present, 
licensees  are  required  to  report  certain 
events  within  one  hour  or  24  hours  of 
their  occurrence  with  submittal  of 
written  follow-up  reports  within  5  or  15 
days  depending  upon  the  event.  All 
events  reportable  are  required  to  be 
maintained  in  a  separate  log  onsite, 
while  other  events  are  simply  required 
to  be  recorded.  The  specific  events 
reported  within  these  time  periods  or 
logged  are  described  by  such  broad 
phrases  as  "potential  loss."  "moderate 
loss  of  effectiveness"  and  "major  loss  of 
effectiveness." 

The  revisions  to  §  73.71  require  events 
to  be  either  reported  within  one  hour  or 
logged  with  the  log  submitted  to  the 
NRC  on  a  quarterly  basis.  Events 
reported  within  one  hour  are  required  to 
be  followed  up  by  a  written  report 
within  30  days.  In  describing  the  events 
to  be  reported,  an  attempt  has  been 
made  to  describe  only  those  types  of 
events  actually  requiring  reporting  and 
to  assure  that  categorization  of  events 
which  may  warrant  Federal  involvement 
is  made  by  appropriate  Federal 
agencies,  not  the  licensee. 

The  net  results  of  the  final  regulations 
are  to  (1)  eliminate  the  present  24-hour 
reporting  requirement  (most  items 
presently  reportable  within  24  hours  will 
be  logged,  only,  under  the  final  rule).  (2) 
eliminate  the  requirement  to  log  items 
reportable  to  the  NRC  within  one  hour. 
(3J  clarify  and  simplify  the  descriptions 
of  events  to  be  reported  or  logged 
including  clarification  of  information  to 
be  reported,  and  (4)  require  the 
submittal  of  a  log  of  safeguards  events 
to  the  NRC  on  a  quarterly  basis. 

Since  licensees  are  currently  required 
to  immediately  report  or  log  certain 
safeguards  events,  the  major  new 
activity  required  of  the  licensee  under 
this  amendment  is  submittal  of  the 
quarterly  log  to  the  NRC. 

3.  Potential  change  in  risk  to  the 
public  from  accidental  offsite  release  of 
radioactive  material.  An  improved 
system  for  the  reporting  of  safeguards 
events,  which  might  or  in  fact  do  lead  to 
a  radioactive  release,  e.g.,  radiological 
sabotage,  could  permit  more  timely  and 
effective  response  to  the  incident.  This 
could  have  the  effect  of  decreasing  the 
risk  to  public  from  an  offsite  release  by 
allowing  more  timely  mitigation  of  the 


event  or  more  timely  implementation  of 
necessary  contingency  action. 

4.  Potential  impact  on  rudioJo}(ical 
exposure  of  facility  employees.  To  the 
extent  that  an  improved  reporting 
system  will  permit  more  timely 
mitigation  of  a  safeguards  event 
involving  a  radioactive  release,  the 
potential  impact  of  radiological 
exposure  on  facility  employees  will  be 
reduced.  Otherwise,  with  respect  to 
radiological  exposure,  there  is  no  impact 
on  facility  employees. 

5,  Installation  and  continuing  costs. 
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6.  Potential  safety  impact  of  changes 
in  plant  or  operational  complexity. 
None. 

7.  Estimated  resource  burden  on  the 
NRC. 
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8.  Potential  impact  of  differences  in 
facility  type  or  age.  No  potential  impact 
is  noted  of  differences  in  facility  type  or 
age  on  the  relevance  or  practicability  of 
implementing  this  rule. 

9.  The  rule  is  final. 

II.  Justification 

1.  Increased  protection  of  the  public 
health  and  safety.  The  staff  believes 
that  issuance  of  this  final  rule  will 
improve  the  implementation  of  reporting 
of  safeguards  events  requirements  due 
to  increased  clarity.  Further,  it  will 
improve  the  ability  of  the  NRC  to 
uncover  generic  precursors  to  events  or 
defects  in  the  safeguards  systems  used 
to  protect  the  plant.  Clarifying  and 
simplifying  procedures  for  reporting  can 
have  a  significant  impact  on  the 
timeliness  and  effectiveness  of 
establishing  the  NRC-licensee  interface 
or  other  possibly  necessary  Agency 
interfaces  (e.g..  with  the  FBI)  during 
actual  safeguards  emergencies.  This 
results  in  increased  protection  to  the 
public  health  and  safety  because  it 
facilitates  a  timely,  coordinated 
response  to  safeguards  emergencies  by 
the  NRC.  licensees,  and  other  Agencies, 
as  appropriate.  Improving  the  ability  of 
the  NRC  staff  to  uncover  generic 
precursors  or  defects  provides  the  NRC 


with  an  improved  capability  to  initiate 
corrective  action,  if  needed,  prior  to  a 
vulnerability  having  a  detrimental  effect 
on  the  public  health  and  safety.  This 
action  will.  thus,  also  improve  the 
protection  of  the  public  health  and 
safety. 

2.  Cost  implications.  Implementation 
costs  are  expected  to  be  negligible 
because  neither  security  plan 
amendments  nor  their  review  will  be 
required.  Annual  operating  costs  are 
anticipated  to  decrease  for  industry, 
from  $15k  to  $6k  per  site,  because  of  a 
reduced  reporting  burden,  and  increase 
for  the  NRC,  from  $1 26k  to  $266k  for  all 
sites,  because  of  the  increased  time 
needed  to  review  quarterly  submitted 
logs. 

3.  Priority  and  scheduling.  Based  upon 
the  resulting  substantial  increase  in  the 
overall  protection  of  the  public  health 
and  safety,  as  discussed  above,  this 
backfit  is  considered  to  be  a  high 
priority.  The  proposed  changes  do  not 
affect  the  schedules  of  other  regulatory 
activities  on-going  at  nuclear  power 
plants. 

4.  Findings.  The  NRC  staff  finds  that 
issuance  of  this  final  rule  will  result  in  a 
substantial  increase  in  the  overall 
protection  of  the  public  health  and 
safety  and  direct  and  indirect  costs  are 
justified  in  view  of  the  increase  in 
protection. 

List  of  Subjects 

10  CFR  Part  70 

Hazardous  materials — transportation. 
Nuclear  materials.  Packaging  and 
containers.  Penalty,  Radiation 
protection.  Reporting  and  recordkeeping 
requirements.  Scientific  equipment. 
Security  measures,  Special  nuclear 
material. 

10  CFR  Part  72 

Manpower  training  programs.  Nuclear 
materials.  Occupational  safety  and 
health.  Reporting  and  recordkeeping 
requirements.  Security  measures.  Spent 
fuel. 

10  CFR  Part  73 

Hazardous  materials — transportation. 
Incorporation  by  reference.  Nuclear 
materials.  Nuclear  power  plants  and 
reactors.  Penalty,  Reporting  and 
recordkeeping  requirements.  Security 
measures. 

10  CFR  Part  74 

Accounting,  Material  control  and 
accounting,  Nuclear  materials.  Penally. 
Reporting  and  recordkeeping 
requirements.  Special  nuclear  material. 


For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
the  Energy  Reorganization  Act  of  1974, 
as  amended,  and  5  U.S.C.  553,  the  NRC 
is  adopting  the  following  amendments  to 
10  CFR  Parts  70.  72,  73  and  74. 

PART  70— DOMESTIC  LICENSING  OF 
SPECIAL  NUCLEAR  MATERIAL 

1.  The  authority  citation  for  Part  70  is 
revised  to  read  as  follows: 

Authority:  Sees.  51,  53, 161, 182,  IBS.  68 
Stat.  929,  930,  948,  953,  954,  as  amended,  sec. 
234,  83  Slat.  444.  as  amended  (42  U.S.C.  2071, 
2073,  2201,  2232,  2233.  2282);  sees.  201.  as 
amended,  202.  204,  206,  88  Stat.  1242,  as 
amended.  1244,  1245,  1246  (42  U.S.C.  5841, 
5842,  5845,  5846). 

Section  70.7  also  issued  under  Pub.  L  95- 
601.  sec.  10,  92  Slat.  2951  (42  U.S.C.  5851). 
Section  70.21(g)  also  issued  under  sec.  122.  68 
Stat.  939  (42  U.S.C.  2152).  Section  70.31  also 
issued  under  sec.  57d,  Pub.  L  93-377,  88  Stat 
475  (42  U.S.C.  2077).  Sections  70.36  and  70.44 
also  issued  under  sec.  184,  68  Stat.  954,  as 
amended  (42  U.S.C.  2234).  Section  70.61  also 
issued  under  sees.  186, 187,  68  Stat.  955  (42 
U.S.C.  2236.  2237).  Section  70.62  also  issued 
under  sec.  108,  68  Stat.  939,  as  amended  (42 
use.  2138). 

For  the  purposes  of  sec.  223,  68  Stat.  958.  as 
amended  (42  U.S.C.  2273);  §§70.3,  70.19(c), 
70.21(c),  70.22  (a),  (b),  (d)-(k),  70.24  (a)  and 
(b),  70.32  (a)(3),  (5),  (6),  (d).  and  (i),  70.36. 
70.39  (b)  and  (c),  70.41(a),  70.42  (a)  and  (c). 
70.56,  70.57  (b),  (c),  and  (d).  70.58  (a)-(j?)(3), 
and  (h)-{j)  are  issued  under  sec.  161b,  68  Stat. 
948,  as  amended  (42  U.S.C.  2201(b));  §§70.7, 
70.20a  (a),  and  (d),  70.20b  (c)  and  (e).  70.21(c), 
70.24(b),  70.32  (a)(6),  (c),  (d),  (e),  and  (g),  70.36, 
70.51(c)-(g),  70.56,  70.57  (b)  and  (d),  70.58  (a)- 
(k)(3)  and  (h)-(j)  are  issued  under  sec.  161i.  68 
Stat.  949,  as  amended  (42  U.S.C.  2201(i)),  and 
§§70.5,  70.20b  (d)  and  (e),  70.3a  70.51  (b)  and 
(i),  70.52,  70.53,  70.54,  70.55,  70.58  (g)(4),  (k), 
and  (1),  70.59.  and  70.60  (b)  and  (c)  are  issued 
under  sec.  161o,  68  Stat.  950,  as  amended  (42 
U.S.C.  2201(o)). 

2.  Section  70.52  is  revised  to  read  as 
follows: 

§  70.52    Reports  of  accidental  crrticality  or 
loss  or  tt>etl  or  attempted  theft  of  special 
nuclear  material. 

(a)  Each  licensee  shall  notify  the  NRC 
Operations  Center  '  within  one  hour 
after  discovery  of  any  case  of  accidental 
criticality  or  any  loss,  other  than  normal 
operating  loss,  of  special  nuclear 
material. 

(b)  Each  licensee  who  possesses  one 
gram  or  more  of  contained  uranium-235. 
uranium-233,  or  plutonium  shall  notify 
the  NRC  Operations  Center  within  one 
hour  after  discovery  of  any  loss  or  theft 
or  unlawful  diversion  of  special  nuclear 
material  which  the  licensee  is  licensed 
to  possess  or  any  incident  in  which  an 


attempt  has  been  made  or  is  believed  to 
have  been  made  to  commit  a  theft  or 
unlawful  diversion  of  such  material. 

(c)  This  notification  must  be  made  to 
the  NRC  Operations  Center  via  the 
Emergency  Notification  System  if  the 
licensee  is  party  to  that  system.  If  the 
Emergency  Notification  System  is 
inoperative  or  unavailable,  the  licensee 
shall  make  the  required  notification  via 
commercial  telephonic  service  or  other 
dedicated  telephonic  system  or  any 
other  method  that  will  ensure  that  a 
report  is  received  by  the  NRC 
Operations  Center  within  one  hour.  The 
exemption  of  §  73.21(g)(3)  applies  to  all 
telephonic  reports  required  by  this 
section. 

(d)  Reports  required  under  §  73.71 
need  not  be  duplicated  under  the 
requirements  of  this  section. 

PART  72— LICENSING 
REQUIREMENTS  FOR  THE  STORAGE 
OF  SPENT  FUEL  AT  AN  INDEPENDENT 
SPENT  FUEL  STORAGE 
INSTALLATION 

1.  The  authority  citation  for  Part  72  is 
revised  to  read  as  follows: 

Authority:  Sees.  51,  53.  57.  62,  63,  65,  69,  81, 
161, 182.  183.  184,  186,  187,  189,  68  Stat.  929, 
930.  932,  933,  934,  935.  948,  953.  954,  955,  as 
amended,  sec.  234,  83  Stat.  444,  as  amended 
(42  U.S.C.  2071,  2073,  2077,  209Z  2093,  2095. 
2099,  2111,  2201,  2232,  2233,  2234,  2236,  2237. 
2239.  2282);  sec.  274,  Pub.  L  88-373,  73  Slat. 
688.  as  amended  (42  U.S.C.  2021):  sees.  201,  as 
amended,  202,  206.  88  Stat.  1242,  as  amended. 
1244,  1246  (42  U.S.C.  5841,  5842,  5846);  Pub.  L 
95-601.  sec.  10,  92  Stat  2951  (42  U.S.C.  5851); 
sea  102.  Pub.  L  91-190,  83  Stat.  853.  as 
amended  (42  U.S.C.  4332). 

Section  72.34  also  issued  under  sec.  189,  68 
Stat.  955,  (42  U.S.C.  2239);  sec.  134,  Pub.  L  97- 
425.  96  Stat.  2230  (42  U.S.C.  10154). 

For  the  purposes  of  sec.  223,  68  Stat.  958,  as 
amended  (42  U.S.C.  2273);  72.6,  72.14,  72.15. 
72.17(d),  72.19,  72.33(b)(1),  (4),  (5),  (e),  (f).  and 
72.36(a)  are  issued  under  sec.  161b.  68  Stat 
948,  as  amended  (42  U.S.C.  2201(b));  72.ia 
72.15,  72.17(d),  72.33(c),  (d)(1),  (2),  (e).  72.81. 
72.83,  72.84(a),  and  72.91  are  issued  under  sec 
161i,  68  Stat.  949,  as  amended  (42  U.S.C 
2201(i));  and  72.33(c)(3),  (d)(3),  (f),  72.35(b), 
72.50-72.52,  72.53(a),  72.54(a),  72.55,  72.56, 
72.80(c).  and  72.84(b)  are  issued  under  sec. 
1610,  38  Stat.  950,  as  amended  (42  U5.C. 
2201(0)). 

2.  Section  72.52  is  revised  to  read  as 
follows: 

§  72.52    Reports  of  aeclderrtal  crtticaJlty  or 
loss  of  special  nuclear  material. 

(a)  Each  licensee  shall  notify  the  NRC 
Operations  Center  '  within  one  hour  of 


discovery  of  accidental  criticality  or  any 
loss  of  special  nuclear  material. 

(b)  This  notification  must  be  made  to 
the  NRC  Operations  Center  via  the 
Emergency  Notification  System  if  the 
licensee  is  party  to  that  system.  If  the 
Emergency  Notification  System  is 
inoperative  or  unavailable,  the  licensee 
shall  make  the  required  notification  via 
commercial  telephonic  service  or  any 
other  dedicated  telephonic  system  or 
any  other  method  that  will  ensure  that  a 
report  is  received  by  the  NRC 
Operations  Center  within  one  hour.  The 
exemption  of  §  73.21(g)(3)  applies  to  all 
telephonic  reports  required  by  this 
section. 

(c)  Reports  required  under  §  73.71 
need  not  be  duplicated  under  the 
requirements  of  this  section. 

PART  73— PHYSICAL  PROTECTION  OF 
PLANTS  AND  MATERIALS 

1.  The  authority  citation  for  10  CFR 
Part  73  is  revised  to  read  as  follows: 

Authority:  Sees.  53, 161,  68  Stat.  930,  948,  as 
amended,  sec.  147,  94  Stat.  780  (42  U.S.C 
2073,  2167.  2201);  sec.  201,  as  amended,  204. 
88  Stat.  1242.  as  amended,  1245  (42  U.S.C. 
5841,  5844). 

Section  73.37(f)  also  issued  under  sec.  301, 
Pub.  L.  96-295,  94  Stat.  789  (42  U.S.C.  5841 
note).  Section  73.57  is  issued  under  sec.  606. 
Pub.  L.  99-399  and  sec.  161  i,  68  Stat.  949  (42 
U.S.C.  2201(i)). 

For  the  purposes  of  sec.  223, 68  Stat.  95&  as 
amended  (42  U.S.C.  2273);  j§  73.21,  73.37(g), 
73.55  are  issued  under  sec.  161b.  68  Stat.  948. 
as  amended  (42  U.S.C.  2201(b));  §§  73.20 
73.24,  73.25,  73.26,  73.27,  73.37,  73.40,  73.45, 
73.46,  73.50,  73.55,  and  73.67  are  issued  under 
sec.  161i,  68  Stat.  949,  as  amended  (42  U.S.C 
2201(i));  and  §§73.20(c)(l),  73.24(b)(1). 
73.28(b)(3),  (h)(6),  and  (k)(4),  73.27(a)  and  (b), 
73.37(f),  73.40(b)  and  (d),  73.46(g)(6)  and  (h){2). 
73.50(g)(2),  (3)(iii)(B)  and  (h).  73.55(H)(2),  and 
(4)(iii)(B),  73.70,  73.71,  73.72  are  issued  under 
sec.  1610.  68  Stat.  950,  as  amended  (42  U.S.C. 
2201(0)). 

2.  In  §  73.67  paragraphs  (e)(3)(vii)  and 
(g)(3)(iii)  are  revised  to  read  as  follows: 

§  73.67     Licensee  fixed  site  and  in-transit 
requirements  for  the  physical  protection  of 
special  nuclear  material  of  moderate  and 
low  strategic  significance. 

a  •  «  *  t 

(e)  •  *  * 

(3)  *  *  • 

(vii)  Notify  the  NRC  Operations 
Center  '  within  one  hour  after  the 
discovery  of  the  loss  of  the  shipment 
and  within  one  hour  after  recovery  of  or 
accounting  for  such  lost  shipment  in 


'  Commercial  lelaphone  number  of  the  NRC 
Operations  Center  i«  (301)  951-0&50. 


'  Commercial  telephone  numtter  of  the  NRC 
Operation*  Center  is  (301)  951-0550. 


'  Commercial  telephone  number  of  the  NRC 
Operations  Center  is  (301)951-0550. 


UM  I 
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accordance  with  the  provisions  of 
§  73.71  of  this  part. 
•         •         •         •         • 

(g)  *  *  • 

(3)  *  •  * 

(iiij  Conduct  immediately  a  trace 
investigation  of  any  shipment  that  is  lost 
or  unaccounted  for  after  the  esttmafetl 
arrival  time  and  notify  thf»  NRC 
Operations  Center  '  withtn  one  hour 
after  the  discovery  of  the  loss  of  the 
shipment  and  withtn  one  howr  after 
recovery  of  or  accounting  for  such  lost 
shipment  in  nrrorrlance  with  the 
provisions  of  §  73.71  of  this  part. 

3.  Section  73.71  is  revised  to  read  as 
follows: 

§73.71     Reporting)  ol  safeguards  events. 

(a)  (1)  Each  licensee  subject  to  the 
provisions  of  §§  73.2.5,  73.26,  73.27(c). 
73.37.  73.87te).  73.67(g)  shaW  notify  the 
NRC  Operations  Center  '  within  one 
hour  after  discovery  of  the  loss  of  any 
shipment  of  SNM  or  spent  fuel,  and 
within  one  hour  after  recovery  of  or 
accounting  for  such  lost  shipment. 

(2)  This  notificiition  must  be  made  to 
the  NRC  Operations  Center  via  the 
Emergency  Notification  Systenx  if  the 
licensee  is  party  to  that  system.  If  the 
Emergency  Notification  System  is 
inoperative  or  unavailable,  the  licensee 
shall  make  the  required  notification  via 
commercial  telephonic  service  or  other 
dedicated  telephonic  system  or  any 
other  methods  that  will  ensure  that  a 
report  is  received  by  the  NRC 
Operations  Center  within  one  hour.  The 
exemption  of  i  73.21  (xl|3)  applies  to  all 
telephonic  reports  required  by  this 
section. 

(3)  The  licensee  shall,  upon  request  to 
the  NRC.  maintain  an  open  and 
continuous  communication  channel  with 
the  NRC  Operations  Center. 

(4)  The  initial  telephonic  notification 
must  be  followed  within  a  period  of  30 
days  by  a  written  report  submitted  to 
the  U.S.  Nuclear  Regulatory 
Commission.  Document  Control  Desk. 
Washington.  DC  20555.  The  licensee 
shall  also  submit  one  copy  to  the 
appropnale  NRC  Regional  Office  listed 
in  Appendix  A  to  this  part.  The  report 
must  include  sufficient  information  for 
NRC  analysis  and  evaluation. 

(5)  Significant  supplemental 
information  which  become  available 
after  the  initial  telephonic  notification  to 
the  NRC  Operations  Center  or  after  the 
submission  of  the  written  report  must  be 
telephonically  reported  to  the  NRC 
Operations  Center  and  also  submitted  in 
a  revised  written  report  [with  the 


'  Commercial  telephone  nuinbflr  of  tlie  NRC 
OperBlion  Center  is  (3011951-0550 


revisions  indir.atpd)  to  the  Regional 
Office  and  the  Uorumerif  Control  Desk. 
Errors  disco\'r»rT»d  rn  a  written  report 
must  bf  corrected  in  a  revised  rrport 
with  revisHms  mdicat»*d.  The  revised 
report  mi«t  replace  the  previous  report: 
the  update  miwt  b*"  a  complete  entity 
and  not  cxjntain  only  supplementary  or 
revised  information.  Each  licensee  shall 
maintain  a  copy  of  the  written  report  of 
an  event  suiinutfed  under  this  sectioo  as 
record  for  a  penod  of  three  years  from 
the  date  of  the  report 

(b)(1)  P^Hch  licensee  subtect  to  the 
provisions  of  55  73.20.  73.37.  73.30.  73.55. 
73.80.  or  73  67  shall  notify  the  NRC 
Operations  Center  witiun  one  hour  of 
discovery  of  the  safeguards  events 
described  in  paragraph  1(a)(1)  of 
Appendix  G  to  this  part.  Licensees 
subject  to  the  provisions  of  55  73.20, 
73.37,  73.50.  73.55,  73.60  or  each  licensee 
possessing  strategic  special  nuclear 
material  (SSNM  and  subiect  to 
5  73.671d)  shall  notify  the  NRC 
Operations  Center  withm  one  hour  after 
discovery  of  the  safeguards  events 
described  in  paragraphs  lia)(2),  (a)  (3). 
(b),  and  (c)  of  Appendix  G  to  this  part. 
Licensees  subject  to  the  provisions  of 
55  73.20,  73.37,  73.50,  73.55  or  73.60  shall 
notify  the  NRC  Operations  Center 
within  one  hour  after  discovery  of  the 
safeguards  events  descnbed  in 
paragraph  1(d)  of  Appendix  G  to  this 
part. 

(2)  This  nohfication  must  be  made  in 
accordance  with  the  requirements  of 
paragraphs  (a)  (2),  (3).  (4).  and  (5)  of  this 
section. 

(c)  (1)  Each  license  subject  to  the 
provisions  of  55  73.20.  73  37.  73  50.  73  .S5. 
73.60,  or  each  licensee  possessing  SSNM 
and  subject  to  the  5  73.67(d)  shall 
maintain  a  current  log  and  record  the 
safeguards  events  descnbed  in 
paragraphs  11  (a)  and  (b)  of  Appendix  G 
to  this  part  within  24  hours  of  discovery 
by  a  licensee  employee  or  member  of 
the  licensee's  contract  security 
organization.  The  licensee  shall  retain 
the  log  of  events  recorded  under  this 
section  as  a  record  for  three  years  after 
the  last  entry  is  made  in  each  log. 

(2)  Every  three  months,  each  licensee 
shall  submit  to  the  NRC  cop»«s  of  all 
safeguards  event  log  entries  not 
previously  submitted.  Each  licensee 
shall  submit  one  copy  of  their  log  entries 
to  the  U.S.  Nuclear  Regulatory 
Commission.  Document  Control  Desk, 
Wasbingtoa  DC  20555 

(d)  Each  licensee  shall  submit  to  the 
Commission  the  30-day  written  reports 
and  copies  of  the  safeguards  event  log 
entries  required  under  the  provisions  of 
this  section  that  are  of  a  quality  which 
will  permit  legible  reproduction  and 
processing.  If  the  facility  is  subject  to 


5  50.73  of  thfs  chapter,  the  Hcensee  shall 
prepare  the  written  report  of  NRC  Form 
368.  Ff  the  facility  is  not  subject  to 
5  50  73  of  this  chapter,  the  licensee  shall 
not  use  this  form  but  shall  prepare  the 
wntten  tpport  in  letter  format.  The 
report  must  inciode  sufficient 
information  for  NRC  aaalysis  and 
evaluation. 

(e)  Duplicate  reports  are  not  required 
for  events  that  are  also  reportable  in 
accordance  with  55  50.72  and  50.73  of 
this  chapter. 

4.  A  new  Appendix  G  is  added  to  read 
as  follows: 
Appendix  G — Reportable  Safeguard*  Events 

Pursasnl  to  the  provisions  of  U)  0"R  73.71 
(b)  and  (cl.  licensees  sub)ect  to  \hf  provision* 
of  lOCFK  73  20  73.37  73.5(X  7:j  55  73 iXX  and 
73.67  (thai)  report  or  rword.  a»  appnipridle. 
the  following  safpjwartls  event* 

1.  EvBiits  to  be  rrpcxrU'd  wuhm  one  hour  of 
discoyeij,  followed  try  a  wntten  report 
within  JO  days. 

(a)  Any  event  in  which  there  is  reason  to 
believe  that  a  person  had  cnmmited  or 
caused,  or  atterrpiei)  fr>  commit  or  r.ause,  or 
has  made  a  credible  threat  to  commit  or 
cause: 

(1)  A  theft  or  unlawful  diversion  of  special 
nuclear  material:  or 

(2)  Significant  physical  damage  to  a  power 
reactor  or  any  facility  possessmK  SSNM  or  its 
equipment  or  earner  equipment  transporting 
nuclear  fuel  or  spent  nuclear  fuel,  or  to  the 
nuclear  fuel  or  spent  nuclear  fuel  a  facihty  or 
carrier  possesses:  or 

(3)  Interruption  of  normal  operation  of  a 
licensed  nuclear  power  reactor  through  the 
unauthorized  use  of  or  tampcnng  with  its 
mAchinery,  components,  or  controls  including 
the  security  system. 

(b)  An  actuMJ  entry  of  an  unauthorized 
person  into  a  protected  area,  material  access 
area,  controlled  access  area.  viUil  area,  or 
transport. 

(c)  Any  failure,  degradation,  or  the 
discoveed  vulnerability  in  a  safeguard  system 
that  could  allow  unauttiorized  or  undetected 
access  to  a  protected  area,  material  access 
area,  controlled  access  area,  vital  area,  or 
transport  for  which  compensatory  measures 
have  not  l)een  employed. 

(d)  The  actual  or  attempted  introduction  of 
contraband  into  a  protected  area,  material 
access  area,  vital  area,  or  iransport. 

U.  EvenU  to  be  recvnit^  » fihin  24  houn 
and  BubmUted  in  quarterly  iofi. 

(a)  Any  failure,  ikgraddtion.  or  discovered 
vulnerability  in  a  safeguards  system  that 
could  have  allowed  unauthorized  or 
undetected  atxess  to  a  protected  area, 
material  access  area  f:onlrolle<l  access  area, 
vHhI  area  or  transport  had  cwnperuatocy 
measures  not  been  establuheil 

(hi  Any  other  threatened  altempled.  or 
commilled  act  not  pceviotM»iy  defined  in 
Appeiulix  C  with  the  potential  for  reduang 
the  effectiveneM  of  the  safeguards  system 
below  that  committed  to  in  a  licensed 
physical  secunty  or  contingency  plan  or  tha 
actual  condition  of  such  redoction  in 
effect!  veness- 


PART  74— MATERIAL  CONTROL  AND 
ACCOUNTING  OF  SPECIAL  NUCLEAR 
MATERIAL 

1.  The  authority  citation  for  Part  74  is 
revised  to  read  as  follows: 

Aulhorily:  Sees.  53,  57. 161,  182. 183,  68 
Stat.  930.  932,  948,  953,  954,  as  amended,  sec. 
234.  83  Stat.  444,  as  amended  (42  U,S.C.  2073, 
2077,  2201,  2232.  2233.  2282):  sees.  201,  as 
amended.  202.  206,  88  Stat.  1242.  as  amended. 
1244, 1246  (42  U.S.C.  5841,  5842,  5846). 

For  the  purposes  of  sec  223,  68  Stat.  958,  as 
amended  (42  US.C.  2273):  §5  74.17.  74.31, 
74.51,  74.53,  74.55,  74.57,  74.59.  74.81,  and  74.82 
are  issued  under  sees.  161b  and  161  i,  68  Stat. 
948,  949.  as  amended  (42  US.C.  2201(b)  and 
2201(i)):  and  74.11,  74.13,  74.15,  and  74.17  are 
issued  under  sec.  161o.  68  Stat.  950.  as 
amended  (42  U.S.C.  2201(o)). 

2.  Section  74.11  is  revised  to  read  as 
follows: 

§74.11     Reports  of  loss  or  ttieft  or 
attempted  ttieft  of  special  nuclear  material. 

(a)  Each  licensee  who  possesses  one 
gram  or  more  of  contained  uranium-235. 
uranium-233.  or  plutonium  shall  notify 
the  NRC  Operations  Center  '  within  one 
hour  of  discovery  of  any  loss  or  theft  or 
other  unlawful  diversion  of  special 
nuclear  material  which  the  licensee  is 
licensed  to  possess,  or  any  incident  in 
which  an  attempt  has  been  made  to 
commit  a  theft  or  unlawful  diversion  of 
special  nuclear  material.  The 
requirement  does  not  pertain  to 
measured  discards  or  inventory 
difference  quantities. 

(b)  This  notification  made  to  the  NRC 
Operations  Center  via  the  Emergency 
Notification  System  if  the  licensee  is 
party  to  that  system.  If  the  Emergency 
Notification  System  is  inoperative  or 
unavailable,  the  licensee  shall  make  the 
required  notification  via  commercial 
telephonic  service  or  other  dedicated 
telephonic  system  or  any  other  method 
that  will  ensure  that  a  report  is  received 
by  the  NRC  Operations  Center  within 
one  hour.  The  exemption  of  5  73.21(g)(3) 
applies  to  all  telephonic  reports  required 
by  this  section. 

(c)  Reports  required  under  5  73.71 
need  not  be  duplicated  under 
requirements  of  this  section. 

Dated  at  Bethesda.  Maryland,  this  Zlst  day 
of  May  1987. 

For  the  Nuclear  Regulatory  Commission. 
Victor  Stello.  Jr.. 

Executive  Director  for  Operations. 
|FR  Doc.  87-13135  Filed  6-8-87;  6:45  am] 
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'Commercial  telephone  number  of  the  NRC 
OperBtloni  Center  ii  (301)  9S1-0550. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFRPart39 

IDockef  No.  86-CE-10-AD;  Amendment  39- 
5639J 

Airworthiness  Directives;  Cessna 
Model  T303  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  revises 
Airworthiness  Directive  (AD)  86-01- 
OlRl,  Amendment  39-5316,  published  in 
the  Federal  Register  on  May  21,  1986  (51 
PR  18573),  applicable  to  Cessna  Model 
T303  airplanes.  The  AD  removed 
approval  for  flight  into  known  icing 
conditions  for  those  Model  T303 
airplanes  with  flight  in  known  icing 
approval.  It  also  added  more 
information  to  the  emergency 
procedures  section  of  the  Pilot's 
Operating  Handbook  and  FAA 
Approved  Airplane  Flight  Manual 
(POH/AFM)  to  aid  in  the  event  of  an 
inadvertent  icing  encounter.  The 
manufacturer  has  developed  an 
aerodynamic  modification  for  the 
airplanes  which  eliminates  the  unsafe 
conditions  when  operating  in  icing 
conditions.  This  amendment  restores 
approval  for  flight  in  known  icing 
conditions  for  those  airplanes  which 
install  the  aerodjmamic  modification, 
associated  POH/AF^  revisions,  and 
would  otherwise  have  been  approved 
for  flight  in  known  icing  conditions. 
DATE  Effective  dote:  July  13. 1987. 

Compliance:  As  prescribed  in  the 
body  of  the  AD. 

ADDRESSES:  Cessna  Service  Bulletins 
ME86-17  and  ME86-18.  applicable  to 
this  AD  may  be  obtained  from  Cessna 
Aircraft  Company,  Customer  Services, 
P.O.  Box  1521,  Wichita.  Kansas  67201. 
This  information  may  be  examined  at 
the  Rules  Docket.  FAA,  Office  of  the 
Regional  Counsel,  Room  1558,  601  East 
12th  Street,  Kansas  City,  Missouri  64106. 
FOR  FURTHER  INFORMATION  CONTACT 
Bennett  L.  Sorensen,  Aerospace 
Engineer,  Wichita  Aircraft  Certification 
Office,  ACE-160W,  FAA.  Central 
Region,  1801  Airport  Road.  Room  100, 
Mid-Continent  Airport.  Wichita.  Kansas 
67209;  Telephone  (316)  946-4433. 
SUPPtXMENTARY  INFORMATION:  A 
proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
alternate  method  of  compliance  to  AD 
86-01-OlRl.  which  removed  approval  for 
flight  into  known  icing  conditions  for 
certain  Cessna  Model  T303  airplanes 


was  published  in  the  Federal  Register  on 
February  27, 1987  (52  PR  6001).  The 
proposal  resulted  from  an  AD  which 
was  written  because  there  were  several 
reported  occurrences  of  rudder/ rudder 
pedal  oscillations,  pitch  oscillations,  and 
uncommanded  nose-down  pitch  changes 
when  conducting  flight  in  icing 
conditions.  AD  86-01-01  and  AD  86-01- 
OlRl  were  sent  to  all  known  registered 
owners  by  prionty  mail  on  January  2, 
1986,  and  January  17, 1986,  respectively. 
The  Final  Rule  AD  86-01 -OlRl, 
Amendment  39-5316.  was  published  in 
the  Federal  Register  (51  FR  18373)  on 
May  21,  1986.  The  AD  removed  approval 
for  flight  into  known  icing  conditions  for 
those  Model  T303  airplanes  with  flight 
in  known  icing  approval.  It  also  added 
more  information  to  the  emergency 
procedures  section  of  the  Pilot's 
Operating  Handbook  and  FAA 
Approved  Airplane  Flight  Manual 
(POH/AFM)  to  aid  in  the  event  of  an 
inadvertent  icing  encounter.  Cessna 
Aircraft  Company  has  developed  an 
aerodynamic  modification  for  the 
airplanes  which  eliminates  the 
oscillations  and  uncommanded  nose- 
down  pitch  changes  when  operating  in 
icing  conditions.  This  amendment 
restores  approval  for  flight  in  known 
icing  conditions  for  those  airplanes 
which  have:  (a)  installed  the 
aerodynamic  modification  (Part  Number 
(P/N)  SK303-39  (or  SK303-39A)  called 
out  in  Service  Bulletin  (S/B)  MEB86-18): 
(b)  associated  POH/AFM  revisions  (P/N 
D1596R7-13PH  for  S/N's  T30300001  thru 
T30300175,  P/N  D1602R3-13PH  for  S/N's 
T30300176  thru  f  30300247,  or  P/N 
D1607R2-13PH  for  S/N's  T30300258  thru 
T30300315,  called  out  in  S/B  MEB86-17); 
and  (c)  would  otherwise  have  been 
approved  for  flight  in  known  icing 
conditions. 

The  FAA  has  determined  there  are 
approximately  169  airplanes  affected  by 
the  proposed  amendment  to  the  AD.  The 
cost  of  modifying  these  airplanes  is 
estimated  to  be  $990  per  airplane.  The 
total  cost  is  estimated  to  be  a  maximum 
one-time  fleet  cost  of  approximately 
$167,310.  However,  since  Cessna 
Aircraft  Company  has  announced  that  it 
is  furnishing  and  installing  the  kits  at 
their  expense,  this  action  will  not 
impose  an  adverse  economic  impact  on 
the  owners.  Interested  persons  have 
been  afforded  an  opportunity  to 
comment  on  the  proposal.  No  comments 
or  objections  were  received  on  the 
proposal  or  the  FAA  determination  of 
the  related  cost  to  the  public. 
Accordingly  the  proposal  is  adopted 
without  change  (except  for  minor 
editorial  changes). 


UM  I 
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Therefore,  I  certify  that  this  action  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26. 1979;  and  (3)  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  regulatory  docket.  A 
copy  of  it  may  be  obtained  by  contacting 
the  Rules  Docket  at  the  location 
provided  under  the  caption 
"ADDRESSES". 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aviation  safety. 
Aircraft,  Safety. 

Adoption  of  the  Amendment 

PART  39— lAMENDEDJ 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  S  39.13  of  Part  39  of  the  FAR  as 
follows: 

• 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423: 
49  U.S.C.  106(g)  (Revised.  Pub.  L  97-449. 
)^inuary  12. 1983):  and  14  CFR  11.89. 

§39.13    (AfiMndedl 

2.  By  revising  and  reissuing  AD  86-01- 
OlRl,  Amendment  39-5316.  as  follows: 

(1)  Redesignate  paragraph  (e)  as  paragraph 
(f). 

(2)  Add  a  new  paragraph  (e)  to  read  as 
follows: 

(e)  The  requirements  of  paragraphs  (a) 
through  (d)  do  not  apply  to  airplanes 
equipped  with  Cessna  Part  Number  SK303-39 
(or  SK303-39A)  (called  out  in  Cessna  Service 
Bulletin  MEB86-18)  and  associated  POtl/ 
AFM  revisions — either  Cessna  Part  Number 
D1596R7-13PH  for  S/Ns  T3O3000O1  thru 
T30300175.  Cessna  Pari  Number  D1602R3- 
13PH  for  S/N"t  T3C30O178  thru  T3O3O0247.  or 
Cessna  Part  Number  Die07R2-13PH  for  S/N's 
T30300258  thru  T3O30O315  (called  out  in 
Cessna  Service  Bulletm  MEB86-17). 

This  amendment  becomes  effective  on 
July  13.  1987. 

Issued  in  Kansas  City,  Missouri,  on  May  28. 
1987. 

Jerold  M.  Chavkin, 
Acting  Director.  Central  Region. 
[FR  Doc.  87-13017  Filed  6-8-87;  8:45  amj 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Parts  154  and  271 

[Docket  No.  RM86-7-000;  Order  No.  4731 

Compression  Altowances  and  Protest 
Procedures  Under  NGPA  Section  110 

Issued  June  3,  19tt7. 

AGENCY:  Federal  Energy  Regulatory 
Commission,  DOE. 

action:  Final  rule. 

suimmary:  The  Federal  Energy 
Regulatory  Commission  (Commission)  is 
amending  its  regulations  governing 
compression  allowances  and  protest 
procedures  under  section  110  of  the 
Natural  Gas  Policy  Act  of  1978  (NGPA). 
18  ere  271.1104  (1986),  49  FR  49623 
(Dec.  21. 1984).  The  Commission  is 
amending  its  regulations  to  allow  first 
sellers  to  recover  under  section  110  of 
the  NGPA  the  fuel  or  power  costs 
incurred  to  drive  compressors 
constructed  prior  to  enactment  of  the 
NGPA.  The  Commission  also  is 
amending  its  regulations  to  provide 
parties  an  opportunity  to  protest 
allowances  for  delivery  of  natural  gas 
heretofore  presumed  authorized  by 
";irea-rate"  clauses  in  gas  contracts. 

EFFECTIVE  DATE:  AugUSt  10,  1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peter  J.  Roidakis.  Office  of  the  General 
Counsel.  825  North  Capitol  Street  NE., 
Washington.  DC  20426. 

SUPPLEMENT ARY  INFORMATION: 

Before  Commissioners:  Martha  O.  Hesse. 
Chairman;  Anthony  C.  Sousa,  Charles  G. 
Stalon,  Charles  A.  Trabandt  and  CM.  Naeve. 

I.  Introduction 

The  Federal  Energy  Regulatory 
Commission  (Commission)  is  amending 
its  regulations  at  18  CFR  271.1104  (1986). 
issued  under  section  110  of  the  Natural 
Gas  Policy  Act  of  1978  (NGPA),  15 
U.S.C.  3320  (1982),  in  two  respects.  First, 
the  Commission  is  amending  its 
regulations  to  allow  a  first  seller  to 
recover  the  fuel  or  power  costs  incurred 
in  driving  a  compressor  constructed  on 
or  before  November  8, 1978.  Second,  the 
Commission  is  establishing  procedures 
to  permit  any  affected  person  to  rebut 
the  presumption  that  an  area  rate  clause 
in  a  natural  gas  contract  was  intended 
to  permit  collection  of  production- 
related  costs  for  delivery  of  natural  gas. 
In  so  doing,  the  Commission  is 
Implementing  the  decision  in  Texas 
Eastern  Transmission  Corporation  v. 
FERC  (Texas  Eastern).  769  F.2d  1053 


(5th  Cir.  1985).  cert  denied.  106  S.  Ct. 
1967  (1986). 

11.  Background 

In  Order  No.  94-A.'  the  Commission 
implemented  section  110  of  the  NGPA 
by  promulgating  regulations  in  18  CFR 
S  271.1104.  These  regulations  allow  first 
sellers  to  recover  certain  costs  incurred 
to  perform  production-related  serices 
and  define  the  costs  a  first  seller  may 
recover.*  The  Commission  also 
established  generic  allowances  for  the 
delivery  and  compression  of  natural 
gas.'  Texas  Eastern  involved 
consolidated  appeals  challenging, 
among  other  things,  the  Commission's 
implementation  of  NGPA  section  110  in 
Order  No.  94-A  and  related  orders.  The 
court  in  Texas  Eastern  affirmed  the 
Commission's  production-related  cost 
regulations  in  all  but  two  respects.  The 
court  instructed  the  Commission  to 
amend  its  rules  to  allow  a  first  seller 
with  a  pre-NGPA  compressor,  that  is,  a 
compression  facility  construction  of 
which  commenced  before  enactment  of 
the  NGPA,  to  collect  a  compression 
allowance  for  the  costs  of  fuel  or  power 
required  to  drive  the  compressor  from 
the  same  date  and  to  the  same  extent 
such  costs  are  recoverable  for  a  post- 
NGPA  compression  facility.  In  addition, 
the  court  directed  the  Commission  to 
provide  for  a  protest  procedure,  modeled 
on  those  established  in  Order  No.  23-B,* 
to  allow  parties  the  opportunity  to  show 
a  particular  area  rate  clause  did  not 
authorize  the  recovery  of  a  delivery 
allowance.'  The  Commission  issued  a 
notice  of  proposed  rulemaking  (NOPR) 
on  July  31, 1986,  to  modify  its  regulations 
consistent  with  the  directives  of  the 
court  in  Texas  Eastern.* 


'  Order  No.  94-A.  48  FR  5152  (Feb  3.  1983).  FERC 
Sidti.  a  Regi.  [Reg.  Preambles  1962-19651 1  30.419. 

»  IB  CFR  I  271.1104(cM7)  (1966). 

>  Order  No  334.  46  FR  44495  (Sepl  29. 1983), 
FFJ<C  Slals  ft  Regs.  Reg  Preambles  1982-198511 
30.495. 

«  Order  No.  23-B.  ■Order  Adopting  Final 
Ri>gulationt  Establishing  Protest  Procedures 
Regarding  Blanket  Affidavit  Filings  and  Intenm  and 
Retroactive  Collection  Filings."  44  FR  38834  l)uly  3. 
1979).  FERC  Stats,  and  Regs  |Reg  Preambles  1977- 
198111  3a065:  and  rehg  of  Order  No  23~B.  44  FR 
48174  (Aug  17.  19791.  FERC  Stats.  A  Regs.  (Reg 
Preambles  1977-1981)  1  3a073. 

*  Texas  Eastern.  789  F.2d  at  1065.  (At  a  general 
matter,  the  court  found  "unassailable"  the 
Commission's  argument  that  "prior  expenence 
under  the  Gas  Act.  15  U.S.C.  717  et  seq..  supports 
the  construction  of  area  rate  clauses  ah  authorizing 
delivery  allowances"  but  not  other  allowances  Id  ) 

*  Compression  Allowances  and  Protest 
Procedunss  Under  NGPA  Section  110.  51  FR  28102 
(Aug  S.  19861  (notice  of  proposed  rulemaking]. 
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The  Compression  Proposal 

In  the  notice  of  proposed  rulemaking, 
the  Commission  proposed  to  amend 
§  271,1104(d)(l)[iv)  to  provide  a 
compression  allowance  for  fuel  and 
power  costs  incurred  from  July  25,  1980 
in  driving  a  pre-NGPA  compressor. 

The  Commission  proposed  to  require 
certain  sellers  with  pre-NGPA 
compressors  to  amend  their  blanket 
affidavits  ^  covering  notice  of  rate 
change  under  the  Natural  Gas  Act 
before  collecting  fur!  and  power  costs 
related  to  those  compression  facilities. 
Sellers  already  exempted  from  filing 
rate  schedules  *  also  would  be 
exempted  from  the  blanket  affidavit 
requirement.  The  retroactive  fuel  and 
power  cost  allowances  for  pre-NGPA 
compression  facilities  were  proposed  to 
be  made  payable  in  a  lump  sum.  with 
interest,  within  60  days  after  a  bill  is 
served  on  the  purchaser. 

The  Protest  Procedure  Proposal 

In  the  notice  of  proposed  rulemaking, 
the  Commission  proposed  to  establish  a 
protest  procedure  for  rebutting  the 
regulatory  presumption  that  an  area  rate 
clause  is  intended  to  permit  the 
collection  of  production-related  delivery 
costs.  Specifically,  the  Commission 
proposed  to  amend  §  271.1104  of  its 
regulations  to  provide  Commission  staff, 
pipeline  purchasers,  and  other  parties  in 
interest,  including  state  commissions 
and  local  distribution  companies,  the 
opportunity  to  address  whether  the 
contracting  parties'  intent  diverged  from 
the  general  presumption. 

The  proposed  protest  procedure 
followed  the  model  of  Order  No.  23-B.« 
as  the  court  had  suggested,  and  would 
apply  to  all  NGPA  categories  of  gas 
except  sections  105  and  106(b).  There 
was  no  need  for  a  protest  procedure  for 
these  categories  of  gas  because  they  are 
not  covered  by  the  presumption  that  the 
area  rate  clause  evidences  the 
purchaser's  agreement  to  pay  a  delivery 
allowance.'"  Under  the  proposal,  each 
interstate  pipeline  would  submit  to  the 
Commission  lists  of  producer-sellers 
that  assert  contractual  authority  to 
collect  delivery  allowances  pursuant  to 
an  area  rate  clause  and  identify  the 
contracts  relied  upon  by  date  and 
contract  number,  or  other  satisfactory 
identification.  One  list  would  enumerate 
those  contracts  in  which  the  pipeline 
does  not  dispute  that  the  area  rate 
clause  includes  a  delivery  allowance. 


'  See  18  CFR  i  154  94(k|  (1986).  and  Appendix  B 
lo  i  1M.»4|k|  (1986)  FERC  Stats,  ft  Regs.  \  19.194  at 
12.791-3  to  12.791-4. 

•  See  18  CFR  }  lM.92(c)  (1986). 

•  44  FR  38834  ()uly  3.  1979). 

'°  18  CFR  I  271.1104(cM4)(ii)(B)  (1966). 


The  second  list  would  state  those 
contracts  in  which  the  pipeline  does 
dispute  that  the  area  rate  clause 
encompasses  a  deliver>'  allowance.  In 
addition,  pipelines  would  be  required  to 
file  data  to  support  their  protest,  and 
any  information  submitted  to  the 
pipeline  by  the  first  seller  under 
§  271.1104(f]  of  the  Commission's 
regulations.  To  minimize  the  filing 
burden,  pipelines  would  be  permitted  to 
refer  to  specific  data  already  on  file  in 
purchased  gas  adjustment  (PGA) 
proceedings  or  elsewhere  with  the 
Commission,  rather  than  file  the  data 
anew.  Pipelines  would  update  the  lists 
as  needed. 

The  pipeline  listing  would  be 
published  in  the  Federal  Register  so  that 
other  persons  might  also  protest  the 
producer's  authority  to  collect  a  section 
110  allowance  under  any  particular  area 
rate  clause.  Each  protest,  whether  by  the 
pipeline  or  by  a  third  party,  in  turn 
would  be  noticed  and  transmitted  to  the 
Chief  Administrative  Law  Judge  for 
assignment  to  an  Administrative  Law 
Judge.  The  protests  would  then  be  set 
for  hearing  absent  summary  disposition. 

The  standards  developed  in  the  Order 
No.  23  series  of  orders  and  the  case  law 
interpreting  those  orders  would  apply  to 
the  summary  disposition  and  hearing 
process  established  under  this  rule. 
Particularly  with  regard  to  overcoming 
the  presumption  that  an  area  rate  clause 
"expressly  authorizes"  a  delivery 
allowance,  the  Commission  stated  its 
intention  to  apply  the  standards  of 
Pennzoil  Co.  v.  FERC.  645  F.2d  360  (5th 
Cir.  1981)  [Pennzoil  I],  and  Pennzoil  Co. 
V.  FERC,  789  F.2d  1128  (5th  Cir.  1986) 
[Pennzoil  11).  insofar  as  they  are 
applicable. 

The  Commission  received  seventeen 
comments  on  its  proposed  rule — eight 
from  pipelines,  seven  from  producers 
and  producer  associations,  and  two 
from  local  distribution  companies  and  a 
state  agency."  The  Commission  is 
adopting  the  proposed  regulations  vWth 
modifications  in  response  to  the 
comments  received,  as  discussed  more 
fully  below. 

III.  Discussion 

A.  Comments  on  the  Compression 
Proposal 

1.  Payment  and  Billing  Deadlines 

Several  pipelines  have  requested  that 
the  Commission  extend  the  time  for 
pipelines  to  pay  the  power  and  fuel  cost 
allowance  beyond  60  days  from  date  of 
billing.  ANR  Pipeline  Company  and 
Colorado  Interstate  Gas  Company  (ANR 


' '  See  Appendix  for  complete  list  of  persons  filing 
initial  comments. 


and  CIG),  for  example,  suggest  at  least 
120  days  from  date  of  billing;  Columbia 
Gas  Transmission  Corporation 
(Columbia)  requests  that  lump-sum 
payment  not  be  due  until  twelve  months 
after  a  bill  is  served  on  the  purchaser. 
Columbia  also  urges  that  the  producer 
"provide  all  information  to  verify  the 
amounts  charged."  Since  this 
information  is  already  required  under 
the  regulations,  additonal  language 
would  be  redundant.  Nor  is  there  any 
reason  to  extend  the  payment-due  date 
for  power  and  fuel  costs  that  should  be 
paid  promptly  to  eligible  sellers.  The 
Commission  declines  to  adopt  a  general 
rule  for  direct  billing  of  these  costs  at 
this  time,  but  would  be  receptive  to 
filings  by  pipelines  for  such  direct  billing 
mechanisms  where  appropriate,  as 
suggested  by  United  Gas  Pipe  Line 
Company  and  Natural  Gas  Pipeline 
Company  of  America.  Absent  such 
direct  billing  authorization,  flow-through 
in  Account  No.  191  of  lump-sum 
payments  will  proceed  according  to 
established  purchased  gas  adjustment 
(PGA)  procedures.  Permission  to  flow- 
through  such  amounts  at  the  time  they 
are  made  may  require  an  "out-of-cycle" 
PGA,  which  may  be  applied  for,  if 
required.  However,  as  suggested  by 
Indicated  Producers,  (and  discussed 
further  below)  direct  billing  of  lump  sum 
compression  costs  (power  and  fuel 
allowances)  may  be  allowed  on  a  case- 
by-case  basis  where  any  pipeline  is 
significantly  affected,  but  the 
requirement  for  payment  within  60  days 
of  the  date  of  billing  will  remain. 

Several  pipelines  ask  that  a  deadline 
be  set  by  which  sellers  must  serve  on 
their  purchasers  bills  for  the  power  and 
fuel  cost  allowance.  Transcontinental 
Gas  Pipe  Line  Corporation  (Transco) 
asks  that  a  billing  deadline  of  60  days 
from  the  effective  date  of  the  final  rule 
be  established,  and  ANR  and  CIG  ask 
that  producer  claims  be  submitted  no 
later  than  180  days  following  publication 
of  the  final  rule. 

The  Commission  believes  that  prompt 
payment  and  resolution  of  such  claims 
can  generally  be  expected,  since 
producers  generally  have  an  economic 
incentive  to  seek  payment  as  soon  as 
possible.  There  could,  however,  be 
circumstances  where  a  seller  might 
indefinitely  postpone  sending  a  bill;  for 
example,  where  a  seller  is  authorized  to 
collect  interest  at  favorable  rates  for 
past-due  unbilled  accounts  under  his 
contract,  and  has  no  need  of  immediate 
cash  flow.  If  there  were  no  billing 
deadline  whatsoever,  such  "banking"  of 
bills  could  occur  in  some  cases. 

Accordingly,  the  Commission  finds 
merit  in  the  suggestion  that  there  bf 
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some  ddte  certain  after  which  claims 
could  no  longer  be  submitted.  The 
Commission  believes  that  a  deadline  of 
60  or  even  180  days  may  be  too  short, 
however,  since  it  may  take  time  for 
smaller  producers  to  become  aware  of 
the  rule.  The  Commission  is  therefore 
adopting  a  billing  deadline  of  one  year 
from  the  effective  date  of  the  final  rule. 
This  will  provide  ample  time  for  all  first 
sellers  to  become  aware  of,  and  submit 
their  claims  under  the  rule. 

2.  Interest 

Several  pipelines  also  express 
concerns  about  the  automatic  collection 
of  interest  on  power  and  fuel  costs  (El 
Paso  Natural  Gas  Company,  Tennessee 
Gas  Pipeline  Company  (Tennessee),  and 
Transco).  Since  the  Commission's 
intention  is  to  provide  equivalence  of 
treatment  for  pre-NGPA  compressor  fuel 
and  power  cost  allowances,  and  since 
retroactive  fuel  and  power  costs  for 
post-NGPA  facilities  only  earn  interest 
"if  expressly  authorized."  "  the 
Commission  will  modify  proposed 
§  271.n04(d)(l)(iv)(B)(2)(ml  to  allow 
recovery  of  interest  for  pre-NGPA 
facility  costs  only  where  specific 
contractual  authority  exists." 

3  Billing  Disputes 

The  remaining,  and  perhaps  more 
difficult  issues  raised  in  the  comments 
about  the  power  and  fuel  cost  allowance 
relate  to  procedures  for  resolving 
potential  disputes  over  the  accuracy  and 
completeness  of  the  supporting  data 
provided  by  the  seller.  Panhandle 
Kastem  Pipe  Line  Company  and 
1  runkline  Gas  Company  (Panhandle  and 
1  runkline),  for  example,  ask  that  the  due 
(iate  of  payment  within  60  days  of  a 
( omplete  and  valid  claim  still  permit  the 
purchaser  "to  verify  *  *   *  calculations 
and  to  resolve  any  limited  disputes 
about  the  precise  amount  due  in  the 
usual,  informal  fashion,  such  as  by 
wdjusting  the  bill  or  delaying  payment  ol 
the  disputed  amount  pending 
discussions  or  receipt  of  further 
explanations."  ANR  and  CIG  suggest 
that  where  disputes  arise  over  billings, 
pipelines  should  be  allowed  either  (1)  to 
suspend  payments  on  disputed  amounts 
until  the  dispute  is  resolved:  (2)  to  pay 
such  disputed  amounts  into  an  interest 
bearing  escrow  account:  or  (3)  to  make 
p.jymenl  subject  to  refund  plus  interest. 

The  Commission  is  adopting  ANR  and 
CIG's  option  3  for  treating  disputes  over 
billing.'^  The  purchaser  will  be  required 


to  pay  the  producer  the  amount  billed, 
subject  to  refund  with  interest 
(determined  in  accordance  with 
§  154.102(c)  of  our  regulations)  should 
the  billing  subsequently  be  determined 
to  be  inaccurate  or  unsupported. 
Requiring  prompt  payment  within  60 
days  of  billing,  subject  to  refund  with 
interest,  will  avoid  the  possibility  that 
"verification"  requirements  will  be  used 
as  a  means  of  delaying  payments.  At  the 
same  time,  it  will  provide  adequate  time 
for  purchaser  verification.  The 
Commission  anticipates  that  claims  for 
power  and  fuel  costs  should  be 
reasonably  straightforward.  As  long  as 
the  compression  allowance  is  "expressly 
authorized  ■  by  the  contract,  a 
reasonably  detailed  calculation  of  the 
power  and  fuel  costs  claimed  and  costs 
incurred  should  satisfy  a  purchaser 
acting  in  good  faith.  The  Commission 
recognizes  that  disputes  may  arise. 
However,  such  disputes  under  the  self- 
implementing  framework  of  Order  No. 
94-A  are  essentially  contractual  and  are 
best  resolved  by  the  parties  themselves, 
or  at  last  resort,  in  an  appropriate 
forum. '  • 

4  Miscellaneous  Compression  Changes 

The  Commission  is  adopting  two 
suggestions  by  Indicated  Producers  and 
Phillips  with  respect  to  the  power  and 
rule  allowance.  First,  the  Commission  is 
revising  S  271.1104(d)(l)(iv)(B)(2)(//;')  to 
permit  recovery  of  the  power  and  fuel 
allowance  retroactive  from  August  10. 
1987.  to  July  25, 1980,  or  any  earlier  date 
on  which  the  seller  filed  an  application 
with  the  Commission  to  recover  these 
costs.  This  will  make  such  allowances 
recoverable  to  the  same  extent  the 
allowances  for  post-NGPA  facilities  are 
recoverable  and  clearly  define  the 
retroactive  period.  (Of  course,  the 
allowancemay  be  collected 
prospectively  from  the  effective  date  of 
the  rule  as  well.) 

Second,  as  suggested  by  Indicated 
Producers  and  Phillips,  the  Commission 
w  ill  waive  the  filing  fee  for  the  amended 
blanket  affidavit  required  to  collect  the 
power  and  fuel  allowance  for  pre-NGPA 
compressors  for  a  temporary  period.  The 
Commission  is  waiving  this  fee  for  a 
time  to  encourage  prompt  filing  and 
because  the  amended  affidavit  is 
necessary  only  because  the  initial 
regulations  failed  to  include  an 
allowance  for  pre-NGPA  compressors." 


However,  the  waiver  period  will  not  be 
open-ended  but  will  expire  60  days  after 
the  effective  date  of  this  rule,  on 
October  7, 1987.  After  that  date,  the 
filing  fee  will  no  longer  be  waived. 
Additionally,  affidavits  filed  after  that 
date  will  be  effective  on  the  dale  of 
filing,  as  are  other  affidavits  reflecting 
section  110  costs  filed  after  May  6. 1983 
(seel8CFRl54.94(k)(4)).'' 

In  response  to  a  request  from  ANR 
and  CIG,  the  Commission  clarifies  that 
any  pre-NGPA  power  and  fuel  cost 
reimbursement  is  required  only  to  the 
extent  the  compression  meets  the  3.5  to 
1  ratio  (of  the  outlet  pressure  of  the  last 
stage  of  compression  to  the  inlet 
pressure  of  the  first  stage  of 
compression)  applicable  to  post-NGPA 
compression.  See  18  CFR 
271.1104(d)(l)(iv)(A)  (1986).  This  accords 
equal  treatment  to  pre-NGPA  and  post- 
NGPA  compression  facilities." 

B.  Comments  on  the  Protest  Procedure 
Proposal 

1.  Relation  of  NGPA  Sections  601  and 
110 

Virtually  all  producer  commenters 
argue  that  the  protest  procedure  for 
delivery  allowances  should  not  apply  to 
NGPA  section  102(c).  103(c).  and 
107(c)(l)-{4)  gas  because  such  volumes 
(and  others)  are  removed  from  the 
Commission's  Natural  Gas  Act  (NGA) 
jurisdiction  by  NGPA  section  601(a)(1) 
(A)  and  (B).  and  in  PennzoiU  \he  court 
determined  the  Conunission  lacks 
jurisdiction  to  interpret  contracts  with 
respect  to  these  sections. 


'»  See  18  CFR  i  271  1104(e)(2)  (1986), 
' '  See  oho  Texas  Baslem  at  1066  n_27. 
'*  This  is  consistent  with  the  Commission's 
gi  nerdi  rule  governing  refund  obligdtiuna.  Pipelmei, 


as  ANR  and  CIC  suggest,  may  challenge  the  level  of 
fuel  reimbursement  claimed  by  a  producer. 

'•The  methods  for  resolving  disputes  over  power 
and  fuel  costs  are  the  same  method*  available  for 
other  Order  No.  94  dispute*,  as  suggested  by  ANR 
and  CIC 

"  As  suggested  by  Phillips,  producers  Tiling 
amended  blanket  affidavits  must  use  the  term 


"power  and  fuel"  when  amending  Exhibit  A  to  the 
affidavit  to  facilitate  administration  of  the  new 
allowance  for  pre-NGPA- installed  compressor*. 

"  The  Commission  is  also  making  a  number  of 
technical  clanfication*.  In  response  to  Tennessee's 
request,  the  regulatory  text  will  be  amended  by 
inserting  "(S  271.1104|d((l)(ivHB))'  following  "under 
this  paragraph"  and  "amounts  owed  under  this 
paragraph."  in  J}  271  1104(d)(l)(iv)(BM^("1  and 
\ui).  respectively,  to  make  the  reference  to  the 
paragraph  clear.  The  Commission  also  danfies  thai 
under  {  271  1104(d)(l)(iv)(B)(2)(;l.  the  blanket 
affidavit  under  i  lM.»4(k)  and  Appendix  B  thereto 
must  be  amended  (or  Tiled.  If  an  affidavit  has  not 
b<?en  previously  filed),  pnor  to  collecting  the 
allowance.  (The  second  comma  in  subparagraph  [i] 
H  ill  be  deleted  to  make  this  clear). 

'•  To  make  clear  when  filed  blanket  affidavit*  to 
collect  fuel  or  power  co*ts  will  become  effective  the 
Commission  is  amending  I  154  M|k|  |4)  and  adding 
i  271.1104(d)(1)  (iv)(B)(2)(;v|  The  reguUlory  text  at 
1  154.94(k)(4)  will  be  amended  by  inserting 
"}  271  1104(d)(l)(iv)(B)  and"  following  "Except  as 
otherwise  permitted  for  delivery  and  compression 
allowance  under"  and  the  new 
;  271  1104(d)(i)(lv)(B)(^H'v)  provides  that  blanket 
affidavits  to  collect  fuel  or  power  costs  that  are  filed 
within  eo  days  of  the  effective  date  of  this  order 
shall  become  effective  on  the  effective  date  of  this 
order  and  blanket  affidavits  filed  more  than  80  days 
after  the  effective  date  of  this  nrder  will  become 
effective  on  the  dale  of  filing. 
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The  Commission  does  not  agree  that 
NGPA  section  601(a)(1)  removes  its 
authority  to  adopt  the  delivery 
allowance  protest  procedures  for 
contracts  covering  gas  removed  from  it 
Natural  Gas  Act  jurisdiction.  Section 
601(a)(1)  (A)  and  (B)  provide  that  "the 
provisions  of  the  Natural  Gas  Act  and 
the  jurisdiction  of  the  Commission  under 
the  Act  shall  not  apply"  to  various 
categories  and  vintages  of  gas.  At  issue 
is  whether  this  section  of  the  NGPA 
removes  the  Commission's  jurisdiction 
to  adopt  rules  under  section  110  of  the 
NGPA  governing  the  collection  of 
delivery  allowances  under  contracts  for 
these  various  categories  and  vintages  of 
gas.  We  note  that  the  Commission's 
authority  to  adopt  these  protest 
procedures  is  not  derived  from  the 
Natural  Gas  Act.  but  rather  comes  from 
section  110  of  the  NGPA.  The  allowable 
add-on  procedures  were  implemented  in 
Order  No.  94-A.  which  the  court  upheld 
in  Texas  Eastern.  The  Commission 
reads  the  Texas  Eastern  decision  as 
requiring  it  to  establish  protest 
procedures  for  all  delivery  allowances 
collected  under  NGPA  section  110,  not 
just  for  allowances  for  Natural  Gas  Act 
gas.  If  the  procedures  were  only 
applicable  to  certain  categories  of  price- 
regulated  gas,  as  the  producers  claim, 
uniform  implementation  of  section  110 
would  be  encumbered. 

Another  point  the  Commission  wants 
to  emphasize  is  that  the  section  110 
delivery  allowances  only  apply  to  gas 
which  is  still  subject  to  a  maximum 
lawful  price.  Once  gas  is  price- 
deregulated  under  section  121  of  the 
NGPA,  there  is  no  regulatory  purpose 
served  by  imposing  any  procedures  or 
limitations  on  the  collection  of  add-ons 
to  the  contract  price.  This  is  consistent 
with  the  language  of  section  110  itself, 
which  provides  that  "a  price  for  the  first 
sale  of  natural  gas  shall  not  be 
considered  to  exceed  the  maximum 
/awful price  applicable  to  the  first  sale 
of  such  natural  gas  under  this  subtitle  if 
such  first  sale  price  exceeds  the 
maximum  lawful  price  to  the  extent 
necessary  to  recover"  production- 
related  costs. 

2.  Refund  Procedures 

Pogo  Producing  Company  (Pogo)  asks 
that  the  Commission  make  clear  that  the 
generic  allowance  for  delivery  services 
rendered  during  the  period  an  area  rate 
clause  is  protested  may  continue  to  be 
collected  pending  a  final  and 
unappealable  decision  by  the 
Commission  in  the  protest  proceeding, 
and  any  refund  resulting  from 
implementation  of  the  protest 
procedures  is  not  payable  until  the 
protest  procedure  and  administrative 


appeals  are  concluded.  The  Commission 
grants  this  clarification  to  ensure  that 
unwarranted  adjustments  and 
readjustments  to  accounts  are  avoided 
and  that  refunds  are  made  only  upon 
issuance  of  a  final  Commission  order. 
This  clarification  will  preclude  the 
aggressive  use  of  the  billing  adjustment 
provision  at  §  270.101(0  of  the 
Commission's  regulations  by  an 
overzealous  purchaser  to  pay  itself 
refunds  before  a  final  decision  on  the 
merits. 

Pogo  also  suggests  that  if  a  protest  is 
ultimately  upheld,  an  optional 
installment  method  of  refunds  should  be 
available  to  minimize  potential 
economic  hardship  on  producers  making 
refunds.  This  suggestion  has  merit  and  is 
consistent  with  previous  installment 
payment  provisions  in  Order  No.  93-A 
(where  Btu  refunds  could  be  spread  over 
six  or  twelve  months  depending  on  the 
producer's  size)  and  Order  No.  94-A 
(where  retroactive  generic  allowances 
could  be  spread  over  as  much  as 
twenty-one  months).  Refunds  payments 
in  installments  will  also  limit  any 
potential  misuse  of  the  pipeline's  PGA 
filing  as  an  artificial  marketing  tool  by 
including  lump  sum  refunds  in  one  PGA 
filing.  Petitions  to  make  installment 
payments  may  be  filed  with  the 
Commission,  setting  forth  the  proposed 
method  and  period  of  disbursement. 
Purchasers  will  have  an  opportunity  to 
answer  the  seller's  proposal,  and  the 
Commission  will  make  a  determination 
on  a  case-by-case  basis.  As  a  rule-of- 
thumb,  however,  payment  extensions 
over  a  six-  or  twelve-month  period 
depending  on  the  producer's  size — as 
was  done  with  Btu  refunds — will 
represent  the  outer  limits  of  the  payment 
extension. 

3.  Operation  of  Delivery  Allowance 
Presumption 

Indicated  Producers  and  Producer 
Associations  request  certain 
clarifications  regarding  the  operation  of 
the  presumption  that  an  area  rate  clause 
encompasses  a  delivery  or  gathering 
allowance  and  the  burden  of  proof  in 
protest  procedures  where  that 
presumption  is  operative. 

Indicated  Producers  request  that  the 
Commission  clarify  that  even  if  a 
protester  overcomes  the  presumption, 
the  trier  of  fact  may  still  consider  the 
predicated  facts — such  as  the  parties' 
assertions  of  intent  to  pay  and  collect  a 
delivery  allowance,  their  course  of 
dealings,  and  the  long-standing  practice 
of  the  Commission  and  industry  to 
consider  area  rate  clauses  as  sufficient 
authority  to  collect  gathering 
allowances — and  may  infer  from  those 
facts  that  contractual  authority  exists. 


Indicated  Producers  also  ask  that  the 
Commission  make  clear  that 

(i|f  the  competing  extrinsic  evidentiary 
contentions  of  the  protesters  and  the  seller, 
i.e..  evidence  apart  from  the  predicate  facts, 
are  in  equipoise,  or  if  the  extrinsic  evidence 
is  ambiguous,  then  the  seller  may  establish 
the  claimed  contractual  authority  by  a 
preponderance  of  the  evidence  based  upon 
the  probative  weight  of  the  predicate  facts. '• 

The  Commission  is  granting  the 
clarifications  requested  since  they  fully 
conform  to  the  court's  decision  in 
Pennzoil  II  ^°  as  discussed  in  the  notice 
of  proposed  rulemaking. 

It  was  the  Commission's  intent  that 
once  sufficient  evidence  is  presented  to 
overcome  the  presumption, 
"(ejvidentiary  weight  may  still  be  given 
to  the  parties'  assertions  and  to  the 
contractual  language"  and  other 
predicate  facts  in  reaching  a  decision.*' 
This  conforms  to  the  two  Pennzoil 
decisions,'"'  particularly  Pennzoil  II, 
which  supports  the  view  that  the 
contract  language,  the  parties'  course  of 
dealings,  and  the  long-standing  practice 
of  the  Commission  and  the  industry  out 
of  which  the  presumption  arises  remain, 
and  may  be  given  probative  weight  to 
determine  the  preponderance  of  the 
evidence. 

Producer  Associations  argue  that  even 
after  the  presumption  has  been 
overcome,  the  protesting  pipeline  or 
third  party  should  bear  the  burden  of 
proof  and  that  any  refund  decision  in  a 
protest  proceeding  should  have 
prospective  effect  only  because  rate 
schedules  in  most  cases  will  already 
have  been  accepted  under  section  4  of 
the  NGA.  Under  section  5  of  the  burden 
of  proof  is  on  the  person  seeking  a 
changed  rate,  and  the  changed  rate  can 
only  take  effect  prospectively. 

The  Producer  Association's  arguments 
based  on  NGA  section  5  rate  concepts 
are  inapposite  to  NGPA  delivery 
allowance  collection  and  to  the  court- 
ordered  procedures  for  protesting  a 
delivery  allowance.  The  protest 
procedures  do  not  amount  to  an  NGA 
section  5  rate  case.  Rather,  their  purpose 
is  to  determine  whether  a  contractual 


'•  Indicated  f>roducers  Initial  Comments  at  16. 

*"  Pennzoil  Co.  v.  FERC.  789  F.2d  1128  (5th  Cir. 
1986). 

«'  51  FR  28104  (Aug.  5.  1986) 

"  Pennzoil  Co.  v.  FERC.  645  F.2d  360  (5th  Cir. 
1981)  [Pennzoil  I),  and  Pennzoil  Co.  v.  FERC.  789 
F.2d  1128, 1137  (5th  Cir.)  [Pennzoil  Ifj.  quoting 
McCormick  on  Evidence,  i  345(A)  at  821  (the 
presumption,  even  though  it  has  been  removed  as  a 
presumption,  remains  in  respect  to  the  evidentiary 
facts  upon  which  il  was  established,  which  may  still 
be  considered  by  the  trier  of  fact.  In  short,  the  legal 
consequence  of  the  presumption  being  removed,  the 
inference,  as  a  matter  of  reasoning,  may  still 
remain). 
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agreement  existed  to  duthonze 
payments  of  a  delivery  allowance  for 
costs  incurred  at  some  time  in  the 
past.*'  Accordingly,  the  Association's 
suggestion  is  not  adopted.  Nor  does  the 
protesting  pipeline  or  third  party  always 
bear  the  burden  of  proof  in  such  protest 
procedures  While  the  protester  has  the 
initial  burden  of  coming  forward  with 
substantial  evidence  to  overcome  the 
presumption  that  an  area  rate  clause 
encompasses  a  delivery  allowance,  one 
the  presumption  is  overcome  the  party 
or  parties  asserting  that  such  delivery 
allowance  was  intended  by  the  area 
rate  clause  bear  the  burden  of 
persuasion  by  a  preponderance  of  the 
evidence.  The  Commission  wishes  to 
stress  again,  however,  that  evidentiary 
weight  may  still  be  given  to  the 
predicate  facts  that  buttressed  the 
presumption  even  after  the  presumption 
has  been  dispelled. 

4.  Proposals  to  Expand  Procedures 

Indicated  Producers  argue  that  what 
they  term  the  "presumption"  against  the 
collectibility  of  compression  allowances 
under  an  area  rate  clause  should  also  be 
rebuttable,  and  that  it  was  error  to  limit 
protests  to  delivery  allowances,  since 
the  court's  instructions,  in  their  view, 
cnn  be  read  as  recommending  protests 
for  compression  allowances  as  well. 
Phillips  Petroleum  Company  and  Phillips 
66  Natural  Gas  Company  (Phillips)  echo 
this  view.  In  addition.  Phillips  suggests 
that  the  allowance  for  compressiun 
proposed  by  the  rule  should  be  referred 
to  as  a  "power  and  fuel  allowance"  to 
distinguish  it  from  the  Conunission's 
post-NCPA  generic  compression 
allowance. 

The  Commission  agrees  with  the 
commenter's  latter  suggestion  and 
adopts  the  term  "power  and  fuel 
allowance"  for  the  pre-NGPA 
compression  allowance.  The 
Commission  declines,  however,  to 
provide  a  protest  procedure  for  disputes 
over  the  power  and  fuel  allowance. 
Phillips  and  indicated  producers  appear 
to  have  misunderstood  the  essential 
structure  of  Order  No.  94f-A  and  the 
court's  directive  in  Texas  Eastern.  Order 
No.  94-A  created  no  "presumption  " 
against  compression  allowances.  Rather, 


"  Colli  Incurred  in  providing  thai  Mrvice  prior  lo 
March  7,  1M3,  bul  afttr  Um  —tH»t  of  July  28.  1980. 
or  the  dale  on  which  Iha  aallar  nied  an  application 
with  the  CommiMion  lo  recover  theae  ooalt; 
provided  that  the  aeller  ii  axpreialy  authonted.  aa 
defined  in  paragrHnh  lc)|4|  of  (hit  MKtion.  (o 
provide  auch  aervice  and  b«  cumpenaaled  for  ao 
doing,  and  that  Ihia  aulhoniKiion  wai  m  affect 
during  the  penod  the  coali  lo  t)«  collected  ware 
incurred,  however  amounli  ao  ooiUctod  muat  t>e 
reduced  by  any  amounti  collected  prior  lo  March  7, 
1963.  to  recover  theae  coela.  {Se*  IS  CFR 
271.nO«(a)(l)(]98e).) 


the  guiding  principle  of  Order  No.  94-A 
was  contractual  self-implementation  by 
the  parties,  and  this  required  that  all 
allowances  thereunder  must  be 
"expressly  authorized'  by  contract.** 
Only  delivery  allowances  were 
presumed  to  be  "expressly  authorized" 
under  area  rate  clause."  because  of  the 
historic  practice  of  the  Commission  to 
encompass  gethering  costs  under  such 
clauses.  Thus,  what  the  producer- 
commenters  call  a  "presumption"  that 
compression  allowances  are  not 
collectible  is  not  a  presumption  at  all. 
but  simply  reflects  the  operation  of  the 
general  rule  of  Order  No.  94-A  that  any 
allowance  thereunder  be  "expressly 
authorized"  by  contract. 

This  general  rule  was  fully  affirmed 
by  the  court  in  Texas  Eastern.  As  a 
general  matter,  the  court  found 
"unassailable  "  the  Commission's 
argument  that  prior  experience  under 
the  Gas  Act.  15  U  S.C.  717.717w  (1962). 
supports  the  construction  of  area  rate 
clauses  as  authorizing  delivery 
allowances,  but  not  other  allowances'* 
Whild  the  Commission  does  not  intend 
to  prejudge  the  issue  of  the  collection  of 
any  particular  pre-NGPA  compression 
allowance,  as  some  commenters  claim, 
it  reiterates  that  any  power  and  fuel 
allowance  must  be  "expressly 
authorized"  by  contract.  The  producer- 
commenters'  strained  reading  of  the 
Texas  Eastern  decision  is  essentially 
based  on  one  word — the  court's  use  of 
the  plural  "presumptions"  when  it 
referred  to  the  protest  procedure  for 
delivery  allowances.  Far  from  including 
compression  in  the  sweep  of  area  rate 
clause  protests,  this  language  refers  to 
the  variety  of  area  rate  clauses,  and  the 
multiplicity  of  intents  and  rebuttable 
presumptions  that  might  arise  under 
them  with  respect  to  allowances  for  the 
gathering  of  natural  gas — the  only 
presumption  created  under  Order  No. 
94-A.  Accordingly,  the  Commission 
declines  to  adopt  Indicated  Producers" 
related  request  to  delete  the  opening 
phrase  of  {  271.1104(d)(l)(iv)(B)(;):  "If 
expressly  authorized  pursuant  to 
paragraph  (c)(4)(ii)(A)  of  this  section."  It 
is  neither  redundant  nor  prejudicial  to 
restate  the  general  rule  of  the  self- 
implementing  Order  No.  94-A 
procedures  that  all  allowances  ^ 

thereunder  must  be  "expressly 
authorized  "  by  contract. 


5  Proposals  to  Streamline  Procedures 

Several  commenters  suggest  ways  to 
streamline  the  evidentiary  standures  in 
light  of  experience  under  the  Order  No. 
23  series,  in  order  to  mitigate  any 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Bass  and  Samson,  for  example, 
characterize  Order  No.  23  as  a 
regulatory  "maelstrom  "  and  urge  that 
care  be  taken  in  interpreting  the  Texas 
Eastern  court's  instruction  to  "model" 
procedures  on  Order  No.  23.  These 
commenters  even  suggest  the  court's 
directive  can  be  read  to  limit  protests  lo 
contracting  parties.  The  Commission 
finds  Bass  and  Samson  s  rational  thin  on 
this  point  *''  and  declines  to  adopt  it. 
However,  the  Commission  does  believe 
that  the  court's  suggestion  of  use  of 
Order  No.  23  as  a  model  does  not 
preclude  narrowly  interpreting  third- 
party  access  to  pariicipation  in  the 
protest  procedures  in  the  context  of  their 
application  for  NGPA  section  110 
purposes. 

Bass  and  Samson  make  two  chief 
suggestions:  (1)  Provide  for  dismissal  of 
protests  where  the  subject  area  rate 
clause  was  already  found  to  authorize 
collection  of  the  highest  prices  permitted 
by  law  in  Order  No.  23-B  proceedings, 
and  (2)  where  pipelines  didn  t  protest 
collection  of  NGPA  maximum  lawful 
prices  under  area  rate  clauses,  they  may 
not  now  protest  collection  of  section  110 
delivery  costs  based  on  area  rate 
language  alone.  In  such  cases  a  pipeline 
(or  third-party)  may  protest  only  where 
specific  contract  language  precludes 
production-related  cost  collection,  or 
clear,  substantial  extnnsic  evidence 
directly  contradicts  the  producer's  intent 
to  collect  such  costs. 

The  CommJBSinn  declines  to  adopt  the 
first  suggestion.  The  first  suggestion  is 
rejected  because  it  comes  close  to 
subverting  the  Texas  Eastern  court's 
order  that  protest  procedures  with 
respect  to  the  parties'  intent  to  collect 
section  110  costs  under  area  rate  clauses 
is  an  issue  separate  and  apart  from 
whether  the  area  rate  clause  has  been 
determined  to  authorize  collection  of  the 
applicable  maximum  lawful  price  under 
the  NGPA.  Since  NGPA  section  110 
costs  are  "not  considered  to  exceed  the 
maximum  lawful  pnce  applicable"  to  the 
gas.  their  collection  under  area  rate 
clauses  represents  an  issue  of  intent 


arguably  separate  from  the  question  of 
intent  to  collect  the  NGPA  maximum 
lawful  price  under  the  area  rate  clause. 
For  this  reason,  and  the  unequivocal 
nature  of  the  court's  directive,  the 
Commission  declines  to  adopt  Bass  and 
Samson's  first  suggestion. 

The  Commission  finds  the  second 
suggestion,  however,  to  be  generally 
consistent  with  the  standards  for 
obtaining  a  hearing  under  the  Order  No. 
23  "model"  procedures.  Bass  and 
Samson's  second  suggestion,  related  to 
the  evidentiary  standards  that  must  be 
met  in  order  to  obtain  a  protest  and 
hearing  and  avoid  dismissal,  is  adopted 
insofar  as  it  conforms  with  the  model 
standards  requested  by  the  court.  In 
Opinion  No.  135  **  the  Commission 
clarified  the  standards  that  must  be  met 
both  to  rebut  a  certain  presumption 
about  contract  interpretation  and  to 
avoid  summary  dismissal  of  protests  to 
the  interpretation  favored  by  the 
presumption.  The  Commission  has 
decided  to  adopt  similar  standards  here 
for  examining  protests  of  the 
collectibility  of  production  related  costs 
of  delivery  under  area  rate  clauses. 
Accordingly,  in  order  to  rebut  the 
presumption  of  collectibility  and  avoid 
summary  dismissal,  a  protest  must  be 
supported  by;  (1)  Contract  language 
which  precludes  a  reasonable  person 
from  interpreting  the  contract  as 
intended  to  provide  for  the  collection  of 
production  related  costs  of  delivery,  or 
(2)  reliable  and  probative  extrinsic 
evidence  specifically  contradicting  that 
interpretation  and  dispositive  against 
the  presumption  favoring  that 
interpretation. '■  Accordingly,  we 
generally  adopt  Bass  and  Samson's 
limits  on  the  threshold  requirements  for 
rebutting  the  presumption  and  thereby 
avoiding  summary  dismissal  of  a 
protest,  insofar  as  they  conform  to  the 
Opinion  No.  135  standards.'" 

The  chief  administrative  law  judge 
should  therefore  generally  not  entertain 
protests  supported  by  evidence  that 
merely  disagrees  with  the  Commission's 
characterization  of  prior  practice  under 
the  Natural  Gas  Act,  or  attacks  the 
reasonableness  of  the  area-rate 
delivery-allowance  presumption  itself, 
since  it  has  been  sustained  in  Texas 


**  Thi(  meani  a  contract  proviaion  "expreeaing 
an  amount,  or  a  nMthod  for  determining  an  amounL 
that  the  purchaaer  agreea  to  pay  the  aeller  for 
providing  the  specified  service  "  18  CFR 
271. n(H|cM4||iiMA)  (1986) 

'•  CTR  271  1104(cK4)(ilKB)  (1988) 

••  Tmm  Eaatem.  780  F^  et  1066. 


"  "jBjy  reference  lo  an  aggrieved  party'a  atlempt 
to  show  that  V(«'area  rale  clause  is  not  subject  to 
Ih*  Commiaaion's  preaumption  that  area  rate 
cUuiea  authoritt  the  collection  of  delivery 
•llowances.  (the  court)  aeems  to  suggest  thai  the 
section  110  protest  procedures  be  limited  lo 
contracting  partial."  Bass  and  Samson  Initial 
Commanta  at  6. 


'•  Tronscontinenlol  Cos  Pipe  Line  Corporation. 
17  HiRC  1 81.232.  Opinion  and  Order  Remanding  for 
Limited  f>urposei.  Docket  t<io  GP80-24.  (Dec  11. 
1981). 

"See  id  al  81.450-41. 

•»  A  proteit  will  thui  be  diimissed  unless  (1) 
specific  contract  language  precludes  a  reasonable 
person  from  interpreiing  the  contract  as  intended  to 
provide  for  the  collection  of  production-relaled 
costs  of  delivery,  or  (2)  reUable  and  probative 
extrinsic  evidence  specifically  contradicts  and  Is 
dispositive  against  the  presumption  favoring  that 
Interpretation. 


Eastern.  Such  "blanket"  protests  would 
arguably  not  meet  the  Opinion  No.  135 
tests  for  rebutting  the  presumption, 
which  are  also  the  evidentiary  threshold 
requirements  for  avoiding  dismissal  of  a 
protest  and  obtaining  a  hearing." 

6.  Filing  Requirements 

Indicated  Producers  ask  that  the 
Commission  expressly  authorize 
pipelines  to  make  references  back  to 
their  original  and  supplementary 
evidentiary  submissions  filed  pursuant 
to  Order  No.  23-B  in  fulfillment  of  data 
filing  requirements  under  proposed 
§  271.1104(h).  This  was  the 
Commission's  intent  in  the  notice  of 
proposed  rulemaking,  and 
§  271.1104(h)(1)  will  be  amended  to 
expressly  include  ""original  or 
supplementary  evidentiary  submission" 
as  a  document  that  may  be  referred  to 
without  filing. 

Indicated  Producers  alpo  ask  that  the 
Commission  either  require  protesters  to 
serve  copies  of  their  protests  upon 
affected  first  sellers,  or  require 
purchasing  pipelines  receiving  protests 
to  do  so,  as  in  the  Order  No.  23  series. 
The  Commission  finds  merit  in  this 
suggestion  and  will  modify  the 
notification  of  protest  procedure  by 
amending  §  271.1104(h)(6)(i)  to  require 
the  pipeline  purchaser  or  third-party 
protester  to  serve  each  affected  first 
seller  with  a  notice  of  any  protest. 
Pipelines  will  provide  names  and 
addresses  of  such  affected  first  sellers  to 
third  parties  for  this  purpose.  Producer 
Associations  request  that  the  purchaser 
be  required  to  serve  each  working 
interest  owner  with  a  notice  of  any 
protest.  We  shall  deny  this  request  since 
the  identity  of  each  working  interest 
owner  is  not  necessarily  known  to  the 
purchaser.  In  most  cases,  the  affected 
first  seller  acts  as  representative  for 
other  interest  owners  in  a  fiduciary 
relationship  and  is  the  proper  party  to 
be  served  with  a  notice  of  protest. 
Several  pipeline  commenters  '* 
believe  the  filing  requirements  in  the 
protest  procedures  are  unfairly  placed 
on  pipelines  and  that  producers,  not 
pipelines,  should  be  required  to  file  lists 
of  contracts  they  believe  authorize 
delivery  costs  under  an  area  rate  clause. 
In  addition  to  shifting  the  filing  burden, 
Columbia  suggests  allowing  pipelines  90 
days  to  determine  whether  they  agree 


and  to  file  the  respective  lists  proposed 
in  the  notice." 

The  Commission  is  not  inclined  to 
shift  the  filing  burden  from  pipelines  to 
producers.  The  Order  No.  23  filing 
burden,  which  was  also  placed  upon 
pipelines,  is  the  pattern  on  which  the 
court  directed  the  instant  procedures  be 
modeled.  The  Commission  is  sensitive  to 
the  Regulatory  Flexibility  Act 
requirements  and  has  attempted  to 
shield  a  significant  number  of  small 
producer  entities  from  any  initial  filing 
burdens.  The  Commission  believes  it  is 
also  administratively  more  manageable 
to  require  filings  from  a  few  large 
entities  than  from  a  multitude  of  small 
ones.  Furthermore  the  Commission  has 
lessened  the  burden  on  the  interstate 
pipelines  to  a  great  extent  by  permitting 
them  to  reference  data  already  on  file 
with  the  Commission  rather  than  file  it 
anew.  To  respond  to  the  pipeline 
commenters'  concerns,  however,  the 
Commission  will  extend  the  time  for 
filing  the  pipeline  submissions  from  60 
days  from  Federal  Register  publication 
of  the  final  rule  to  90  days,  and  will 
amend  S  271.1104(h)(4)  accordingly. 

Some  pipeline  commenters  '*  suggest 
that,  at  minimum,  the  Commission 
should  only  require  a  pipeline  to  file 
information  for  contracts  under  which  a 
pipeline  doesn't  dispute  claims  and  has 
been  paying  production-related  delivery 
costs,  so  that  third  parties  could 
protest.'*  Mountain  Fuel  also  requests 
that  the  Commission  allow  pipelines  to 
consolidate  information  concerning 
claims  on  one  document  and,  to  the 
extent  producers  filed  unique 
documents,  to  include  those.  Then,  if 
others  protest,  the  actual  documents 
could  be  submitted." 

The  Commission  has  determined  not 
to  limit  pipeline  filings  to  situations 
where  the  pipeline  does  not  dispute 
claims.  Such  a  limitation  would  depart 
drastically  from  the  Order  No.  23  model, 
and  would  hinder  third  parties  from 


*'  Compare  rejection  of  "blanket  protests"  in 
Associated  Gas  Disthbutora  e(  al.  v.  FERC.  No.  64- 
1454.  slip  op.  at  16  (DC.  Cir  )an.  23. 1987)  (The 
generality  of  petitioners'  proffer  renders  it  an 
impermissible  collateral  attack  on.  and  not  a 
rebuttal  of.  a  presumption  upheld  in  previous 
litigation  and  not  open  lo  relitigation.") 

"  See  Panhandle  and  Trunkllne.  and  Columbia 
initial  comments. 


"  The  notice  of  proposed  rulemaking  would  have 
required  pipelines  to  publish  such  lists  without 
producer  help,  and  within  80  days  after  the  rule  is 
published. 

•♦  See  Mountain  Fuel,  Panhandle  and  Trunkline 
initial  comments. 

**  Mountain  Fuel  also  suggests  that  where  a 
producer  and  pipeline  are  deadlocked  over  a  claim 
and  have  decided  to  ask  the  Commission  to  resolve 
the  dispute,  the  pipeline  would  flle  the  required 
data. 

"  Mountain  Fuel  would  have  the  producer,  not 
the  pipeline,  submit  theae  documents.  Since  the 
pipeline  will  already  have  the  documents,  the 
Commission  believes  it  will  not  t>e  unduly 
burdensome  for  the  pipeline  to  photocopy  and  serve 
the  documents.  As  discussed  supra,  administrative 
concerns  and  other  factors  militate  against  shifting 
any  of  the  Tiling  duties  onto  the  numerous  seller 
small  entities  that  may  be  involved. 


UM  I 
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joining  the  protest  of  claims  disputed  by 
the  pipeline.  The  Commission  is  willing 
to  allow  pipelines  to  consolidate 
information  concerning  claims  on  one 
document  and.  to  the  extent  producers 
filed  unique  documents,  to  include 
those.  However,  the  pipeline  would  be 
required  to  file  those  documents  with 
the  Commission. 

Tennessee  asks  the  Commission  to 
make  clear  that  by  filing  its  statements 
of  contractual  authority,  no  pipeime 
thereby  waives  its  right  to  contest  any 
pricing  provision  as  a  "so-called"  area 
rdte  clause.  Tennessee  also  requests  a 
clarification  that  any  payments  already 
made  may  be  recovered  by  a  pipeline 
under  appropriate  circumstances. 

The  Commission  is  willing  to  grant  the 
clarifications  requested  by  Tennessee 
but  with  a  caveat  based  on  the 
discussion,  supra,  regarding  the 
evidentiary  standards  that  must  be  met 
Id  avoid  summary  dismissal.  Clearly,  a 
pipeline,  by  the  mere  ministerial  listing 
of  contract  data  does  not  waive  any 
rights.  However,  if  a  pipeline  has  been 
paying  an  allowance,  it  has  the  burden 
10  show  the  parties'  intent  differed  from 
that  alleged  by  the  seller,  and  was 
actually  an  intent  not  to  pay,  even 
though  the  pipeline  did  pay  the 
allowance.  Conceivably,  there  may  be 
circumstances  where  the  parties  did  not 
intend  a  particular  area  rate  clause  to 
encompass  a  delivery  allowance,  which 
might  justify  recovery  of  payments 
erroneously  paid. 

Southern  California  Gas  Company 
(SoCal),  and  Asociated  Gas  Distributors 
and  the  Department  of  Public  Service  of 
the  State  of  New  York  (AGD  and  New 
York)  are  concerned  that  the  data  and 
information  filed  by  the  interstate 
pipelines  be  made  available  to  the 
customers  of  the  pipelines  and 
interested  slate  commissions.  SoCal 
states  that  only  the  pipeline  "lists"  are 
now  published,  not  the  underlying  data. 
AGD  and  New  York  ask  that  the 
Commission  clarify  that  the  Commission 
intended  that  the  text  of  any  contract 
provisions,  and  any  other  evidence 
which  the  pipeline  believes  constitutes, 
or  may  constitute,  contractual  authority 
to  collect  delivery  allowances  "is 
subsumed  within  the  category  of  'data' 
supporting  the  pipeline's  position  as  to 
the  seller's  contractual  autliority."  '^ 
The  Conmiission  did  intend  that  the 
data  required  to  be  filed  would 
encompass  contract  text  and  other 
evidence  as  was  the  case  in  the  Order 
No.  23-B  procedures.  '*  and  grants  AGD 


and  New  York's  clarification  as  to  the 
point.  The  Commission  declines  to 
require  that  such  data  be  filed  with  a 
pipeline's  customers  or  interested  state 
commissions.  The  Commis.sion  wishes 
to  minimize  the  filing  burden  on 
pipelines  as  much  as  possible.  The  data 
will  be  in  the  public  files  of  the 
Commission  to  which  any  interested 
customers  or  state  commissions  will 
have  access.  Furthermore,  the 
Commission  has  extended  the  protest 
deadline  to  90  days  from  publication  of 
the  pipeline  lists  under  S  271.1104(h)(4), 
which  should  provide  ample  time  for 
third  parties  to  review  the  data  in  the 
Commission's  files. 

7.  Settlement  Negotiations 

Mountain  Fuel  is  concerned  that  the 
Commission  not  preclude  potential 
setdement  by  the  parties  themselves.  To 
this  end,  it  proposes  that  pipeline  filings 
be  permissive  rather  than  mandatory  '* 
so  that  a  protest  proceeding  would  not 
be  initiated  automatically,  thereby 
disrupting  ongoing  negotiations. 
Mountain  Fuel  further  proposes  that  the 
Commission  state  that  pipelines  need 
not  make  filings  to  agree  or  disagree 
with  producer  claims  where  producers 
(1)  have  said  they  would  file  a  claim  but 
never  followed  up  with  details;  (2)  have 
provided  details  but  never  responded  to 
pipeline  objections;  or  (3)  have  formally 
settled  or  waived  a  claim. 

The  Commission  will  modify  the 
proposed  rule  to  accomodate  ongoing 
settlement  of  disputes  but  declmes  to 
adopt  Mountain  Fuel's  suggestions 
which  leave  a  great  deal  to  the 
unilateral  discretion  of  the  purchasing 
party  and  may  hinder  conclusive 
resolution  for  all  disputed  area  clauses 
as  envisioned  in  Texas  Eastern.  The 
Commission  will  modify  S  271.1104(h)(4) 
to  allow  contracting  parties  to  waive  the 
former  eo-day  (now  90-day)  filing 
deadline  by  wntten  mutual  agreement  in 
furtherance  of  voluntary  settlement  of 
protests.  (See  discussion  supra  )  The 
waiver  agreement  may  not  extend 
further  than  180  days  from  the  date  the 
protest  would  otherwise  be  due.  and 
must  be  filed  with  the  Commission.  This 
approach,  unlike  Mountain  Fuels 
proposal,  permits  ongoing  settlement 


"AGO  and  New  York  initial  comment*  al  2. 
"See  18  CFR  f  lM.I>4())(lMiv)(BJ  (1966). 


"  Mountain  Fuel  also  tun^fta  thai  a  clatm  miKhi 
be  prvaenled  to  Itie  Production  Heialed  Coati  H<.>ard 
(or  to  an  AL|)  if  the  diapule  cannot  t>e  rMolved  by 
the  partiea  The  Commiaaion  decline*  to  adopt  Ihti 
(uggeation.  The  Cootmiaaion  ha*  d^ermined  to 
admuuater  aection  lin  delivery  pnxrala  at  il  did  the 
Order  No  23  proleat* — through  the  (;hi«-f 
Adminiitrative  Law  |udae  and  Ihe  reapecTve 
preddinji  adminii  Ira  live  law  ludgei  To  do 
otherwiae  would  mit  only  strain  the  limited 
resource*  of  the  Board,  but  woukl  ar)(uably  be 
discontinoua  with  tha  Oder  No  23  model  without 
good  reason. 


negotiations  to  extend  the  filing 
deadline  by  mutual  agreement,  and  yet 
provides  a  date  certain  at  which  closure 
must  be  reached  and  the  underlying 
data  filed  for  others  to  evaluate  and 
protest.  Thus,  the  issues  will  be  joined 
for  determination  without  unwarranted 
delay,  and  reasonable  efforts  at 
settlement  will  be  supported.  Mountains 
Fuel's  recitation  of  situations  where 
producers  never  filed  a  claim  or  failed  to 
provide  follow-up  data  is  not  a 
persuasive  reason  for  adopting 
Mountain  Fuel's  suggestion  which  would 
effectively  eliminate  many  pipeline 
filings  and  shield  numerous  potentially 
valid  claims  from  review.  Producers 
may  not  have  filed  a  claim  or  follow-up 
data  because  of  unreasonable  data 
requests  by  the  purchasing  party,  or  a 
perception  on  the  seller's  part  that  the 
effort  would  be  futile.  Of  course,  if 
parties  have  formally  settled  or  waived 
a  claim  in  writing,  they  would  ordinarily 
be  bound  by  it. 

Finally,  Indicated  Producers  make 
some  technical  suggestions  to  encourage 
settlements.  While  supporting  the  80-day 
time  limit  for  third-party  protests,  they 
request  that  parties  be  allowed  to  waive 
the  60-day  limit  in  order  to  encourage 
settlements  without  litigation.  The 
Commission  is  adopting  this  suggestion 
to  further  its  policy  of  encouraging 
settlements,  and  proposed 
i  271.1104(h)(4)  will  be  amended 
accordingly,  to  require  filing  of  such 
waiver  agreements  with  the 
Commission,  but  with  an  outer  limit  on 
such  waivers  of  180  days  in  order  to 
encourage  prompt  closure  of  any 
potential  dispute.  The  Commission  is 
also  extending  60-day  time  limit  for  third 
party  protests  to  90  days,  even  where  no 
waiver  is  obtained,  as  discussed  supra, 
in  response  to  requests  from  potential 
third-party  protesters. 

8.  Miscellaneous 

a.  Technical  conference.  AGD  and 
New  York  note  that  the  pipeline  may 
refer  to  documentation  already  on  file. 
AGD  and  New  York  suggest  that  an 
informal  technical  conference  could 
address  any  practical  problems  that 
might  arise  regarding  these  filing 
requirements.  The  Commission  does  not 
see  the  need  for  a  technical  conference 
at  this  time,  but  confirms  that  when  it 
eased  the  pipelines  filing  burden  by 
allowing  references  to  documentation 
already  on  file,  it  understood  that  such 
documentation  would  be  complete, 
adequately  identified  and  descnbed. 
and  reasonably  accessible.  If  the 
sufficiency  of  documentation  or 
reasonable  access  to  it  becomes  an 


issue  in  a  particular  case,  it  should  be 
brought  to  the  Commission's  attention, 
b.  Previous  ugrpement  for  Btv-offsei 
purposes.  Producer  Associations  and 
CNG  Producing  Company  (CNG)  request 
that  where  a  purchaser  has  already  p>aid 
the  delivery  allowance  under  an  area 
rate  clause,  it  should  be  presumed  to 
have  intended  its  auLhonzation.  and 
should  not  be  allowed  to  list  that 
contract  as  "disputed"  as  its  past 
expressions  of  intent  should  be  binding 
on  it.  The  Commission  finds  some  merit 
to  this  suggestion  but  declines  to  adopt 
it  out  of  a  desire  to  conform  fully  with 
the  court's  order.  However,  the 
Commission  will  clarify  that  where  a 
pipeline  has  paid  or  is  paying  the 
delivery  allowance  without  dispute, 
such  conduct  is  relevant  with  respect  to 
^ntent,  and  may  even  constitute  a 
contract  amendment  under  state  law.*" 
Yet,  because  of  the  multitude  of  possible 
reasons  for  a  purchaser  making 
payment,  and  the  variety  of  intents 
expressable  under  various  area  rate 
clauses,  as  well  as  the  varying  state 
laws  that  may  apply,  the  Commission  is 
reluctant  to  foreclose  entirely  any 
pipeline  from  disputing  an  allowance  if 
has  previously  paid.  However,  where  a 
pipeline  purchaser  has  agreed  with  its 
producer-seller  as  to  the  intent  and 
sufficiency  of  its  authorization  for 
delivery  allowances  for  purposes  of  Btu- 
offset  procedures,  the  pipeline  should  be 
estopped  from  challenging  the  delivery 
allowance  in  the  proposed  protest 
procedures.*' 

IV.  Final  Regulatory  Flexibility  Analysis 

Whenever  the  Commission  is  required 
by  section  553  of  the  Administrative 
Procedure  Act  (APA)  **  to  publish  a 
general  notice  of  proposed  rulemaking,  it 
is  also  required  by  section  603  of  the 
Regulatory  Flexibihty  Act  (RFA)  ♦»  to 
prepare  and  make  available  for  public 
comment  an  initial  regulatory  flexibility 
analysis  (IRFA).  After  comments  on  the 
IRFA  are  received  a  final  analysis  is 
prepared.  The  analysis  must  describe 
the  impact  the  proposed  rule  will  have 
on  small  entities.  The  broad  purpose  of 
the  RFA  IS  to  ensure  more  careful  and 
informed  agency  consideration  of  rules 
that  may  significantly  affect  small 
business  and  small  government  entities 
and  to  encourage  cost-benefit  analyses 


*°  Baas  Enterpnsec  Production  Co.  and  Samson 
Resources  Company  (Bass  and  Samson)  express 
this  view 

•' Srr- CNG  comments  a!  2  Equity  would  seetn  to 
require  ihal  a  per»i>n  thai  hai  tjenefned  from  the 
assertKXi  of  one  version  of  its  intent  be  estopped 
from  later  denying  that  Inteal  in  order  to  avoid  a 
detnmenl 

"StJSC  553(1962) 

"  5  U.S.C.  601-612  (1982). 


of  these  rules  as  well  as  the  agency's 
consideration  of  alternative  approaches 
that  may  better  resolve  any 
unnecessarily  costly  or  adverse  effects 
on  these  small  entities.  The  Commission 
is  not  required  to  make  an  RFA  analysis, 
however,  if  it  certifies  that  a  rule  "will 
not.  if  promulgated  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.'  ** 

In  the  notice,  the  Commission 
presented  its  reasons  for  this  agency 
action,  its  objective  and  the  legal  basis 
for  this  rulemaking.  As  discussed,  the 
final  rule  would  allow  small  producers 
to  recover  the  fuel  or  power  costs  in 
driving  certain  compressors  and 
establishes  procedures  to  permit  any 
affected  person  to  rebut  the  presumption 
that  an  area  rate  clause  in  a  natural  gas 
contract  permits  collection  of 
production-related  delivery  costs. 

This  rule  could  affect  approximately 
10,000  natural  gas  producers,  a 
significant  proportion  of  which  would 
probably  be  classified  as  small 
businesses.*'  However,  the  Commission 
has  minimized  any  disproportionate 
burden  the  proposal  would  have  on 
small  producers.  The  final  rule  does 
require  producers  to  amend  their 
blanket  affidavits  covering  notices  of 
rate  change,  but  waives  filing  fees  for 
such  amendments,  and  the  Commission 
regulations  relieving  small  producers 
from  most  filing  requirements  are  not 
affected,**  and  remain  applicable. 
Similarly,  the  Commission  does  not 
impose  any  reporting  requirements  on 
producers  under  the  protest  procedures. 
Instead,  all  reporting  requirements  are 
imposed  on  pipeline-purchasers.  A 
producer  becomes  involved  in  a 
particular  proceeding  only  after  a 
protest  is  lodged.  Furthermore,  in 
proposing  protest  procedures,  the 
Commission  is  attempting  to  satisfy  the 
directive  of  the  United  States  Court  of 
Appeals  for  the  Fifth  Circuit  in  Texas 
Eastern. 

The  Commission  believes  the  rule,  as 
proposed,  represents  a  fair  balance  that 
would  satisfy  the  mandate  of  the  court 
and  fulfill  the  purpose  of  the  Regulatory 
Flexibility  Act.  In  response  to  one 
comment  on  the  IRFA.  the  Commission 
reiterates  that  many  small  producers 
will  not  need  to  participate  in  the 
protest  procedures  because  any 
amounts  in  controversy  are  likely  to  be 
relatively  small  and  most  small 


««  5  VS.C  a06(b(  (1982». 

«>  S  U.S.C.  601(c)  (IStZ).  citing  to  tection  3  of  the 
Small  Business  Act.  IS  US  C.  632  (1982).  Section  3 
of  the  Small  Business  Act  defines  small  business 
concern  a*  a  tMis<r>ess  which  is  independently 
owned  and  operated  and  which  is  not  dominant  in 
its  field  of  operation. 

♦•  18  CFR  157.40  (1988) 


producers  will  negotiate  any 
disagreements  over  contractual  intent 
with  the  pipeline.  The  Commission  has 
also  modified  the  final  rule  to  facilitate 
such  negotiation.  In  addition,  the 
Commission  does  not  believe  that 
participation  in  the  protest  procedures 
will  be  unduly  burdensome  or  costly. 
For  these  reasons,  the  Commission 
certifies  that  the  rule  "will  not  if 
promulgated,  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities." 

V.  Paperwork  Reduction  Act  Statement 

The  information  collection  provisions 
in  this  final  rule  are  being  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  for  its  approval  under  the 
Paperwork  Reduction  Act  *"  and  OMB's 
regulations.**  Interested  persons  can 
obtain  information  on  the  proposed 
information  collection  provisions  by 
contacting  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street  NE.,  Washington.  DC 
20426.  (Attention:  Ellen  Brown, 
Information  Collection  Analysis  Branch. 
(202)  357-8272).  Comments  on  the 
information  collection  provisions  can  be 
sent  to  the  Office  of  Information  and 
Regulatory  Affairs  of  OMB,  New 
Executive  Office  Building,  Washington. 
DC  20503  (Attention:  Desk  Officer  for 
Federal  Energy  Regulatory  Commission). 

VI,  Effective  Date 

This  final  rule  is  effective  August  10. 
1987, 

List  of  Subjects 

18  CFR  Part  154 

Alaska,  Natural  gas.  Pipelines. 
Reporting  and  recordkeeping 
requirements. 

18  CFR  Part  271 

Continental  shelf  Natural  gas.  Price 
controls.  Reporting  and  recordkeeping 
requirements. 

In  consideration  of  the  foregoing,  the 
Commission  amends  Part  154  and  Part 
271,  Chapter  I,  Title  18,  Code  of  Federal 
Regulations  as  set  forth  below. 

By  (he  Commiswon. 
Kenneth  F.  Piumb. 

Secretary 

PART  154— RATE  SCHEDULES  AND 
TARIFFS 

1.  The  authority  citadon  for  Part  154  is 
revised  to  read  as  follows: 


<'  44  U.S.C  3Sm-»20  (1982). 
"5  CFR  1320.12  (1986). 
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Authority:  Natural  Gas  Act.  15  U.S.C.  Sees. 
717-717W  (1982);  Department  of  Energy 
Organization  Act.  42  U  S.C.  Sec«.  7102-7352 
(1982):  E.0. 12009.  3  CFR  1978  Comp..  p.  142; 
independent  Ofrices  Appropriations  Act.  31 
use.  Sec  8701  (1970).  unless  otherwise 
noted. 

2.  In  {  154.94.  paragraph  (k)(4)  is 
revised  to  read  as  follows 

§  154  94    Changes  In  rate  schedule*. 

(k)  Affidavit  to  collect  production- 
related  costs.  •  *  * 

(4)  Effective  date  of  coverage  under 
affidavit.  Except  as  otherwise  permitted 
for  delivery  and  compression 
allowances  under  §  271.1104(d)(l)(iv)(B) 
and  S  271.1104(e).  an  affidavit  filed 
under  this  paragraph  by  May  6, 1983. 
shall  become  effective  with  respect  to 
deliveries  beginning  on  March  7, 1983; 
an  affidavit  filed  under  this  paragraph 
after  May  6. 1983.  shall  become  effective 
on  the  date  of  filing  with  respect  to 
deliveries  beginning  on  and  after  the 
date  of  filing.  Any  amendment  filed 
under  paragraph  (k)(2)  of  this  section 
will  be  subject  to  the  filing  requirements 
of  S  154.92  of  this  chapter. 


PART  271— CEILING  PRICES 

3.  The  authority  citation  for  Part  271  is 
revised  to  read  as  follows: 

Authority:  Natural  Gas  Act.  15  U.S.C.  Sees. 
717-717W  (1982);  Department  of  Energy 
Organization  Act.  42  U.S.C  Sees.  7101-7352 
(1982):  E.0. 12009.  3  CFR  1978  Comp..  p.  142; 
Natural  Gas  Policy  Act  of  1978. 15  U.S.C. 
Sees.  3301-3432  (1982). 

4.  In  §  271.1104.  paragraph  (d)(lj(iv]  is 
revised  to  read  as  follows: 

§  271.1104     Production-related  costs. 


(d)  Amounts  necessary  to  recover 
production-related  costs. — (1)  General 
rule.  *  *  * 

(iv)  For  compression  facilities. — (A) 
For  recent  compression  facilities.  For 
compressing  natural  gas  by  compressor 
facilities,  the  construction  of  which 
commenced  on  or  after  November  9. 
1978,  used  to  effectuate  delivery  of  such 
gas  to  any  interstate  pipeline,  intrastate 
pipeline,  local  distribution  company  or 
any  person  for  use  by  such  person,  the 
seller  may  collect  an  amount  not  to 
exceed: 

(/)  Six  cents  ($0.06)  per  MMBtu  for 
each  qualified  stage  of  compression  set 
at  a  ratio  of  3.5  to  1  (representing  the 
overall  compression  ratio  of  the  outlet 
pressure  of  the  last  stage  of  compression 
to  the  inlet  pressure  of  the  first  stage  of 
compression),  not  to  exceed  three 
stages:  plus 


[2]  The  cost  of  fuel  or  power  to  drive 
the  compressor. 

(J)  For  purposes  of  the  compression 
allowance  under  this  clause, 
"construction"  of  facilities  includes  the 
complete  and  necessary  replacement  of 
old  facilities  with  new  facilities  and  the 
necessary  addition  of  any  nfew  stage  of 
compression  to  existing  facilities. 

(B)  For  old  compression  facilities. — [1] 
Authority  for  collecting  the  allowance. 
If  expressly  authorized  under  paragraph 
(c](4)(ii)(A)  of  this  section,  for 
compressing  natural  gas  by  compressor 
facilities,  the  construction  of  which 
commenced  on  or  before  November  8. 
1978.  used  to  effectuate  delivery  of  such 
gas  to  any  interstate  pipeline,  intrastate 
pipeline,  local  distribution  company  or 
any  other  person  for  use  by  such  person, 
the  seller  may  collect  the  cost  of  fuel  or 
power  to  drive  the  compressor. 

{2)  Procedure  for  collecting  the 
allowance. — [i]  Blanket  affidavit.  If  a 
seller  has  made  an  effective  filing  under 
S  154.94(h)  of  the  Commission's 
regulations,  prior  to  collecting  the 
allowance,  the  seller  must  amend  its 
blanket  affidavit  under  $  154.94(k)  and 
Appendix  B.  or  file  a  blanket  affidavit 
under  S  154.94(k)  and  Appendix  B.  if  it 
has  not  previously  done  so. 

(;/■)  Method  of  payment.  Amounts 
owed  under  this  paragraph 
(5  271.1104{d)(l)(iv)(B))  are  due  in  a 
lump  sum  payment  within  60  days  of  the 
submission  required  under  paragraph  (f) 
of  this  section,  for  each  qualified  stage 
of  compression  set  at  a  ratio  of  3.5  to  1. 

[Hi]  Retroactivity.  Amounts  owed 
under  this  paragraph 
(S  271.1104(d)(l){iv)(B))  may  be  collected 
retroactive  from  August  10. 1987.  to  July 
25. 1980.  or  any  earlier  date  on  which 
the  seller  filed  an  application  with  the 
Commission  to  recover  these  costs,  with 
Interest  computed  under 
SS  154.102(c)(2)(iii)  (A)  and  (B)  of  this 
chapter,  if  interest  is  expressly 
authorized  by  contract. 

[iv]  Effective  date  of  blanket  affidavit 
Blanket  affidavits  filed  under  S  154.94(k) 
of  this  chapter  to  collect  amounts  owed 
under  this  paragraph 
{271.1104(d)(l)(iv)(B))  that  are  received 
within  60  days  of  August  10. 1987.  shall 
become  effective  on  August  10. 1987;  a 
blanket  affidavit  filed  more  than  60  days 
after  August  10, 1987.  shall  become 

effective  on  the  date  of  filing. 
•        •        •        •        • 

5.  In  S  271.1104,  a  new  paragraph  (h)  is 
added  to  read  as  follows: 

§  271.1104     Productlofvrelafed  costs. 

*  •  *  •  • 

(h)  Pipeline  list  submissions  and 


protest  procedure — ( 1 )  Pipeline  filings. 
The  information  required  by 
S  271.1104(h)  (2}  and  (3)  must  be  filed 
with  the  Commission  within  September 
8. 1987.  A  pipeline  may  submit  the 
contractual  authority  to  collect  delivery 
allowances  pursuant  to  any  area  rate 
clause: 

(i)  A  statement  specifying  for  each 
first  seller  whether,  in  the  opinion  of  the 
interstate  pipeline,  that  first  seller  has. 
or  does  not  have,  contractual  authority 
to  collect  production-related  costs 
permitted  under  {  271.1104  of  this 
chapter 

(ii)  Any  data  that  supports  the 
statement  made  under  paragpraph 
(h)(2)(i)  of  this  section; 

(iii)  A  copy  of  any  data  submitted 
under  paragraph  (f)  of  this  section  for 
each  first  seller  and 

(iv)  The  rate  schedule  number  (or  if 
none  has  been  assigned,  the  date  of  the 
contract)  and  the  name  of  the  seller  for 
each  first  sale  of  natural  gas  where  the 
seller  has  made  a  submission  under 
paragraph  (f)  of  this  section. 

(3)  Lists  of  first  sellers.  An  interstate 
pipeline  must  also  file  a  list  of  first 
sellers  and  a  list  of  the  respective 
contracts  that  the  pipeline  identified 
under  paragraph  (h)(2)  of  this  section  to 
be  published  by  the  Commission  in  the 
Federal  Register. 

(4)  Pipeline,  third-party,  and  staff 
protests.  A  protest  to  the  delivery 
allowances  claimed  on  the  pipeline 
submissions  filed  under  paragraph  (h)(2) 
of  this  section  must  be  submitted  to  the 
Commission,  within  90  days  of  the 
publication  in  the  Federal  Register  of  the 
pipeline  list,  described  in  paragraph 
{h)(3)  of  this  section,  referencing  the 
contract  which  governs  the  filed-for 
production-related  delivery  costs  to 
which  the  protestant  objects.  Parties 
may  waive  the  90-day  filing  deadline  by 
written  mutual  agreement,  in 
furtherance  of  voluntary  settlement  of 
protests.  The  waiver  agreement  may  not 
extend  further  than  180  days  from  the 
date  the  protest  would  otherwise  be  due. 
and  must  be  filed  with  the  Commission 
to  be  effective. 

(5)  Contests  of  protests.  A  protest  filed 
under  paragraph  (h)(4)  of  this  section 
must:  ' 

(i)  Specifically  identify  each  contract 
that  is  protested; 

(ii)  Set  forth  the  text  of  the  contractual 
provisions  which  the  protestant  believes 
to  be  inconsistent  with  the  conclusion 
that  the  contact  authorizes  the  seller  to 
collect  the  filed-for  production-related 
costs,  and  the  specific  reasons  why  the 
protestant  believes  such  inconsistenry 
exists:  and 


(iii)  Provide  any  other  evidence  which 
the  protestant  believes  is  relevant  to  the 
issue  of  the  existance  of  contractual 
authorization  to  collect  the  production- 
related  costs. 

(6)  Protest  procedure,  (i)  The 
Commission  will  publish  in  the  Federal 
Register  a  notice  of  a  protest  filed  under 
paragraph  (h)(4)  of  this  section.  The 
pipeline-purchaser  or  third-party  must 
serve  each  first  seller  with  any  protest 
at  the  same  time  the  protest  is  submitted 
to  the  Commission.  Pipeline-purchasers 
will  provide  the  names  and  addresses  of 
such  first  sellers  to  any  third-parties  that 
must  make  service  under  this  section 
upon  request. 

(ii)  The  Commission  will  transmit  the 
pipeline  protest  filing,  the  protest  filed 
under  paragraph  {h)(4)  of  this  section, 
and  the  list  of  first  sellers  identified  as 
not  having  contractual  authority  to 
collect  production-related  costs,  to  the 
Chief  Administrative  Law  Judge. 

(iii)  Any  third-party,  staff,  or  pipeline 
protest  will  be  set  for  hearing  unless 
summary  disposition  is  made  of  the 
protest. 

(iv)  Upon  receipt  by  the  Commission 
of  any  third-party  or  staff  protest,  or 
pipeline  protest  of  first  sellers  identified 
as  not  having  contractual  authority  to 
collect  production-related  costs  referred 
to  in  this  section,  the  seller  in  the  first 
sale  will  be  joined  as  a  party. 

(7)  Authority  of  Chief  Administrative 
Law  fudge.  In  the  case  of  any 
proceeding  relating  to  a  third  party, 
staff,  or  pipeline  protest  filed  under  this 
section,  the  Chief  Administrative  Law 
Judge  is  authorized  to  issue  such 
procedural  orders,  including  orders 
setting  matters  for  hearing,  severing  and 
consolidating  proceedings,  and 
certifying  questions  to  the  Commission, 
as  he  determines  necessary  or 
appropriate  for  the  expeditious 
consideration  of  such  portests.  The 
Chief  Administrative  Law  Judge  may,  by 
such  order,  authorize  the  Administrative 
Law  Judge  to  whom  a  third-party  protest 
or  a  pipeline's  protest  is  assigned  to 
issue  similar  procedural  orders  relating 
to  that  protest. 

(8)  Rules  of  practice  and  procedure. 
Part  385  of  this  chapter  (relating  to  rules 
of  practice)  will  apply  to  such  third 
party,  staff,  and  pipeline  protest 
proceedings  except  to  the  extent 
otherwise  provided  by  a  procedural 
order  issued  by  the  Chief  or  Presiding 
Administrative  Law  Judge  under 
paragraph  (h)(7)  of  this  section.  Section 
385.715  of  this  chapter  will  apply  to  any 
procedural  order  issued  under 
paragraph  (h)(7)  of  this  section. 


Appeodix 

Note.— This  Appendix  Will  Not  Appear  In 
The  Code  of  Federal  Regulations 

Initial  Comments  in  Docket  Na  RM86-7-W0 

Timely-Filed 

1.  ANR  Pipeline  Company  and  Colorado 
Interstate  Gas  Company  [ANR  and  CIG). 

2.  Associated  Gas  Distributors  and 
Department  of  Jhiblic  Service  of  the  State  of 
New  Yorl(  (AGO  and  New  York). 

3  Bass  Enterprises  Production  Co.  and 
Samson  Resources  Company  (Bass  a.ij 
Samson). 

4.  CNG  Producing  Company  (CNG). 

5.  Columbia  Gas  Transmission  Corporation 
(Columbia). 

6  El  Paso  Natural  Gas  Company  (E!  Paso). 

7.  Indicated  Producers.' 

8.  Mountain  Fuel  Resources.  Inc.  (Mountain 
Fuel) 

9.  Panhandle  Eastern  Pipe  Line  Company 
and  Trunkline  Gas  Company  (Panhandle  and 
Trunkline). 

10.  Phillipis  Petroleum  Company  and 
Phillips  86  Natural  Gas  Company  (Phillips).* 

11.  Pogo  Producing  Company  (Pogo). 

12.  Producer  Associations.* 

13.  Southern  California  Gas  Company 
(SoCal). 

14.  Teiuiessee  Gas  Pipeline  Company,  a 
Division  of  Tenneco  Inc.  (Tennessee). 

15.  Transcontinental  Gas  Pipe  iJne 
Corporation  fTransco] 

16.  United  Gas  Pipe  Line  Company  and 
Natural  Gas  Pipeline  Company  of  Ajtiencs 
(United  and  Natural). 

Late-Filed.« 

17  Diamond  Shamrock  Corporation 
(adopting  Initial  Comments  of  Indicated 
Producers). 
[FR  Doc.  87-13082  Filed  6-8-87;  8:45  amj 
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'  Comprised  of:  Phillips  Petroleum  Company. 
Phillips  66  Natural  Gat  Company,  Amerada  Hest 
Corporation.  Arco  Oil  and  Gas  Company.  Ashland 
Exploration.  Inc.  BHP  Petroleum.  Inc..  Chevron. 
U.S.A.,  Inc.,  Cities  Senice  Oil  and  Gas  Corporation, 
Conoco  Inc.  Exxon  Corporation.  Kerr-McGee 
CorporallofX-  Marathon  Oil  Company.  Mitchell 
Energy  Corp..  Mobil  Oil  Corporation.  Mobil  Oil 
Exploration  ft  Producing  Southeast  Inc..  Mobil 
Producing  Texas  &  .New  Mexico  Inc..  Mobil 
Exploration  and  Producing  North  America  Inc. 
Pennzoil  Company  Pennzoil  Producing  Co., 
Pennzoil  Oil  &  Gas,  Inc  .  Shell  Oil  Company.  Sun 
Exploration  and  Production  Company.  Tenneco  Oil 
Company.  Texaco  Inc_  and  Union  Oil  of  California. 

'  Supplemental  Initial  Comments,  as  corrected 
September  12. 1968. 

*  Comprised  of  Independent  Petroleum 
Association  of  Amenca.  Panhandle  Producers  and 
Royalty  Owners  Association.  Independent 
Petroleum  Association  of  Mountain  Stales,  and 
Independent  Petroleum  Association  of  New  Mexico. 

*  Since  no  person  will  be  prejudiced  thereby,  the 
motion  to  fHe  comment*  out-of-time  is  granted 


18  CFR  Parts  270  and  2S4 

[l^ocket  Nos.  RM8&-3-069— 077;  Ordar  lilo. 
451-Bj 

Ceiling  Prices;  Old  Gas  Pricing 

Stnicture 

Issued  June  3, 19B7. 

AGENCY:  Federal  Energy  Regulatory 

Commission.  DOE. 

action:  Order  Granting  Rehearing  in 
Part,  Denying  Rehearing  in  Part, 
Clarifying  Final  Rule,  and  Denying  Stay 
Request 

SUMMARY:  The  Federal  Energy 
Regulatory  Commission  is  granting  in 
part  and  denying  in  part  rehearing  of. 
and  clarifying  Order  No,  451-A  which 
amended  Order  No.  451.  The  final  rule 
adopted  in  those  orders  established  a 
new  alternative  ceiling  pnce  for  old  gas 
priced  under  sections  104  and  106  of  the 
Natural  Gas  Policy  Act  of  19~8.  The  final 
rule  also  established  a  'good  faith 
negotiation  nile"  with  which  producers 
must  comply  before  collecting  a  higher 
price  under  an  existing  contract,  absent 
voluntary  renegotiation  of  the  contract 
In  addition,  the  final  rule  pro\'ided 
blanket  transportation  certificates  to 
non-Order  .No.  436  interstate  pipelines 
which  formerly  purchased,  or  provided 
upstream  transportation  of,  gas  released 
under  the  good  faith  negotiation  rule  in 
order  to  facilitate  marketing  of  that  gas 
to  a  new  purchaser.  On  reheanng  of 
Order  No.  451-A.  the  Commission 
amends  the  regulations  implementing 
the  good  faith  negotiation  rule  to  clarify 
the  effect  of  assignments  on  the  parties' 
rights  under  that  rule  and  to  permit  first 
sellers  and  purchasers  to  mutually  agree 
to  shorten  the  notice  which  must  be 
given  before  sales  or  purchases  are 
abandoned  or  terminated.  The 
Commission  also  grants  intrastate 
pipelines  a  limited  jurisdiction 
certificate  to  perform  the  same 
transportation  which  Order  Nos.  451-A 
and  451-B  authorize  or  require  non- 
Order  No.  436  interstate  pipelines  to 
perform.  Finally,  the  Commission  denies 
the  request  of  Williams  Natural  Gas 
Company  for  a  stay  of  Order  Nos.  451 
and  451-A. 

EFFECTIVE  DATE:  The  amendments  to  the 
Commission's  regulations  adopted  in 
this  order  shall  become  effective  on  June 
3, 1987  except  that  §§  284.225(f)(4)  and 
(g)  and  284.226(d)  shall  not  become 
effective  until  July  9.  1987. 

FOR  FURTHER  INF0RMAT30N  CONTACT         | 

Richard  Howe,  Jr..  (202)  357-8306.  Office 
of  the  General  Counsel.  Federal  Energy 
Regulatory  Commission,  825  North 
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Capital  Street,  NE.,  Washington.  DC 
20428. 

SUPPLEMENTARY  IMFORMATION: 

Order  Granting  Rehearing  in  Part, 
Denying  Rehearing  in  Part,  Clarifying 
Final  Rule,  and  I>enying  Stay  Request 

Before  Commissioners:  Martha  O.  Hesse, 
Chairman;  Anthony  C.  Sousa,  Ovaries  C. 
Stalon.  Charles  A.  Trat>andt  and  CM.  Naeve. 

I.  Introduction  i 

On  December  15. 1986,  the 
Commission  issued  Order  No.  451-A* 
amending  the  final  rule  adopted  in 
Order  No.  451.*  That  final  rule  modified 
the  price  structure  of  old  natural  gas  and 
established  regulations  governing 
implementation  of  the  revised  price 
structure.  The  Commission  has  received 
three  timely  applications  for  rehearing 
or  clarification  of  Order  No.  451-A,  and 
five  requests  for  reconsideration.*  This 
order  grants  in  part  and  denies  in  part 
rehearing  of,  and  clarifies.  Order  No. 
451-A.  It  also  denies  a  request  by 
Williams  Natural  Gas  Co.  that  the 
Commission  stay  Order  Nos.  451  and 
451-A  pending  judicial  review. 

II.  Background 

In  Order  No.  451,  the  Commission 
established  a  new,  alternative  ceiling 
price  for  old  gas  priced  under  sections 
104  and  106  of  the  Natural  Gas  Policy 
Act  of  1978  (NGPA).*  That  ceiling  price 
is  equal  to  the  existing  ceiling  price  for 
post-1974  old  gas.  In  order  to  prevent 
indefinite  price  escalation  clauses  from 
automatically  raising  prices  to  the  new 
ceiling  price  regardless  of  the  market 


■  SI  FR  40762  (December  24, 1986). 
'  91  FR  22168  (|une  18. 1986). 

*  Mendian  Oil.  RMe6-3-0e9.  |anuary  14. 1987: 
Independent  Petroleum  Association  of  America 
(IPAA).  RM6e-3-07a  January  14. 1987:  General 
Service  Customer  Croup  (CSC),  RM86-3-071. 
January  14.  1967  On  April  13. 1987  Williams  Natural 
Cas  Company  filed  a  motion  for  reconsideration  of 
Order  No.  4S1-A.  Panhandle  Eastern  Pipe  Line  Co. 
(Panhandle)  and  Tninkline  Cas  Co.  (Trunkline)  Tiled 
a  joint  motion  for  reconsideration  on  April  23.  1967. 

On  February  5.  9.  and  19. 1987.  respectfully. 
Texaco.  Inc..  Arco  Oil  and  Gas  Co..  and  Conoco, 
Inc..  filed  "comments"  on  IPAA's  request  for 
rehearing  generally  supporting  that  request  on  the 
assignment  issue.  On  March  16  1987  Columbia  Gas 
Transmission  Corp.  (Columbia)  Tiled  comments 
opposing  IPAA's  request  for  reheahng.  On  March 
31. 1967  Amoco  Production  Company  (Amoco)  Tiled 
a  response  to  Columbia's  filing. 

The  Commission's  procedural  regulations  do  not 
permit  answers  to  reheahng  requests.  18  CFR 
38S.713(d)(1)  (1986).  However,  the  Commission  will 
treat  Texaco's.  Arco's.  and  Conoco's  comments  as 
requests  for  reconsideration  of  Order  No.  451-A, 
since  those  comments  seek  changes  In  Order  No. 
451-A.  Columbia's  comments,  which  do  not  seek 
changes  In  Order  No.  451-A.  are  rejected  and  will 
not  be  corsidered  in  this  order  It  follows  that 
Amoco's  response  to  Columbia's  comments  must 
also  be  rejected. 

*  IS  use  3314  and  3316  (1982). 


price,  and  in  order  to  provide  balanced 
negotiating  rights  among  the  parties,  the 
Commission  required  that  parties  to 
existing  contracts,  who  do  not 
voluntarily  negotiate  a  new  or  amended 
contract  price,  comply  with  a  "good 
faith  negotiation  rule"  before  collecting 
higher  prices.  That  rule  establishes  a 
three-step  procedure  by  which  contracts 
are  placed  on  the  bargaining  table. 

In  step  1,  a  producer  may  request  the 
purchaser  to  nominate  a  new  price  for 
any  old  gas  sold  under  existing 
contracts  which  authorize  a  higher  price. 
In  step  2,  the  purchaser  may  request  that 
the  producer  nominate  a  new  price  for 
any  old  or  other  gas  sold  by  the 
producer  under  contracts  covered  by  the 
producer's  request.  In  addition,  the 
purchaser  may  request  the  producer  to 
nominate  a  new  price  for  any  gas  sold 
by  the  producer  under  any  other  existing 
contract  between  the  parties  which 
contains  some  old  gas.  In  step  3.  the 
producer  may  request  the  purchaser  to 
nominate  a  new  price  for  its  old  gas  in 
the  contracts  brought  to  the  negotiating 
table  by  the  purchaser  in  step  2.  If  the 
parties  agree  to  a  new  price,  sales 
continue  under  the  existing  contract  at 
the  agreed  upon  price.  If  the  parties  do 
not  agree,  the  party  that  requested 
nomination  of  a  price  may  cease  sales  or 
purchases  of  the  gas  covered  by  the 
nomination  request  and  abandonment  is 
deemed  granted.  Whenever  gas 
previously  sold  to  a  non-Order  No.  436 
pipeline  is  eligible  for  release  under  the 
good  faith  negotiation  rule,  the  producer 
must  give  the  pipeline's  firm  sales 
customers  a  right  of  first  refusal  before 
selling  released  jurisdictional  gas  to  a 
third  party.  Non-Order  No.  436  interstate 
pipelines  which  formerly  purchased 
released  gas  must  transport  that  gas  to 
their  existing  customers  or  to 
interconnecting  pipelines.  The 
Commission  granted  a  blanket 
certificate  for  the  performance  of  such 
transportation. 

In  Order  No.  451-A,  the  Commission 
generally  denied  rehearing  of  Order  No. 
451.  However,  the  Commission  did 
modify  the  regulations  governing  the 
rates  charged  by  non-Order  No.  436 
pipelines  for  transportation  performed 
under  the  rule  in  order  to  assure  that 
those  rates  are  the  same  as  those  for 
comparable  transportation  under  Order 
No.  436.  The  Commission  also 
authorized  non-Order  No.  436  interstate 
pipelines,  which  provided  transportation 
of  released  gas  upstream  of  the  releasing 
pipeline  immediately  before  the  release, 
to  continue  the  transportation  on  behalf 
of  any  shipper.  Finally,  the  Commission 
clarified  the  operation  of  the  good  faith 
negotiation  rule  in  various  respects  and 


made  several  minor  modifications  in  the 
regulations  implementing  that  rule.  The 
applications  for  rehearing  of  Order  No. 
451-A  raise  a  number  of  issues 
concerning  the  good  faith  negotiation 
rule  and  the  transportation  provisions  of 
the  final  rule  as  modified  in  Order  No. 
451-A. 

UI.  Discussion 

1.  The  first,  and  perhaps  most 
significant  issue  raised,  concerns  the 
operation  of  the  good  faith  negotiation   . 
rule  when  a  producer  has  assigned  gas 
to  another  producer  subject  to  an 
existing  sales  contract.  On  rehearing  of 
Order  No.  451.  some  rehearing 
applicants  expressed  concern  that 
producers  might  seek  to  avoid 
renegotiation  of  their  new  gas  in  multi- 
vmtage  contracts  in  step  2  of  the 
nominating  process  by  transferring  or 
assigning  their  old  or  their  new  gas  to 
another  entity  so  that  all  new  and  old 
gas  is  in  separate  contracts.  The 
Commission  stated  that  this  was  not  a 
significant  danger  under  the  rule  as 
adopted.  As  explained  in  the  Order  No. 
451-A  preamble: 

"Mere  assignment  to  anot)ier  corporate 
entity  of  old  or  new  gas  covered  by  a  multi- 
vintage  contract  without  amendment  of  the 
sales  contract  itself  could  not  insulate  the 
new  gas  from  renegotiation  in  step  2.  This  is 
t>ecause  the  original  owner  of  the  gas  would 
still  appear  on  the  contract  with  the 
purchaser  as  the  seller  of  that  gas.  The 
purchaser  is  entitled  to  obtain  renegotiation 
in  step  2  of  all  gas  sold  under  the  contract  as 
It  was  on  July  18,  1986,  by  the  seller 
regardless  of  whether  the  seller  claims 
someone  else  owns  the  gas."  ' 

IPAA,  Texaco,  Conoco,  and  Arco 
assert  that  this  statement  is  inconsistent 
with  state  law.  Once  an  assignment  has 
occurred,  the  assignor  has  no  further 
legal  authority  to  negotiate  on  behalf  of 
the  assignee.  Thus,  if  a  producer 
assigned  its  new  gas  to  another 
producer  and  thereafter  requested  the 
purchaser  to  nominate  a  new  price  for 
its  old  gas,  any  request  by  the  purchaser 
in  step  2  that  the  assignor  nominate  a 
price  for  the  new  gas  would  be  futile 
since  that  producer  no  longer  has  legal 
authority  to  negotiate  the  price  of  that 
gas. 

IPAA  suggests  that,  consistent  with 
state  law,  the  Commission  modify  the 
definition  of  "first  seller"  and  "party  to 
a  contract."  set  forth  in 
§  270.201(a)(2)(iii),  to  include  only 
persons  having  a  direct  contractual 
relationship  with  the  purchaser  as  of  the 
date  a  nomination  request  is  made.  The 
effect  of  such  a  provision,  in  the  absence 


of  any  other  change  in  the  regulations 
implementing  the  good  faith  negotiation 
rule,  would  be  that  when  an  assignor  or 
assignee  makes  a  nomination  request  in 
step  1.  the  purchaser  in  step  2  could  only 
seek  negotiation  of  gas  currently  sold  it 
by  that  assignor  or  assignee.  This  is 
because  the  regulations  currently  permit 
the  purchaser  to  seek  renegotiation  in 
step  2  only  of  gas  sold  it  by  the  "first 
seller"  who  made  the  nomination 
request  in  step  1. 

Texaco,  Conoco,  and  Arco  agree  with 
IPAA  that  a  purchaser  should  be 
permitted  in  step  2  to  seek  renegotiation 
only  of  gas  currently  sold  it  by  the 
assignor  or  assignee  initiating  good  faith 
negotiation  at  least  where  the  assignor 
and  assignee  are  not  affiliated.  They 
slate  that  there  is  little  danger  that 
producers  will  significantly  circumvent 
purchasers'  step  2  rights  through 
assignment  except  possibly  where 
producers  are  affiliated.  Too  many  other 
considerations  are  involved  when 
producers  assign  gas  leases  for  them  to 
manipulate  such  assignments  for 
purposes  of  circumvention.  Texaco  also 
states  that  producers  lack  any  incentive 
to  try  to  circumvent  the  purchasers'  step 
2  rights,  since,  as  the  Commission  stated 
in  Order  No.  451,  the  price  of  high-cost 
new  gas  will  be  forced  downward  as  a 
result  of  higher  prices  for  old  gas  even 
apart  from  the  purchaser's  rights  in  step 
2. 

Furthermore,  Texaco,  Conoco,  and 
Arco  contend  that  permitting  the 
purchaser  to  renegotiate  both  the 
assignor's  and  assignee's  multi-vintage 
gas  when  only  one  of  them  initiates 
good  faith  negotiation  could  be  unfair  to 
some  producers.  For  example,  an 
assignor  who  assigned  old  gas  in  one 
contract  for  legitimate  business  reasons 
could  find  all  its  multi-vintage  contracts 
subject  to  good  faith  negotiation  solely 
because  of  the  actions  of  the  assignee, 
even  though  the  assignor  desired  to 
forego  good  faith  negotiation."  Texaco 
states  that,  in  order  to  avoid  this 
possibility,  it  has  begun  requiring 
persons  to  whom  it  makes  assignments 
to  waive  any  rights  to  initiate  good  faith 
negotiation  with  respect  to  the  assigned 
gas  as  a  condition  of  the  assignment. 
While  Texaco,  Conoco,  and  Arco  agree 
with  IPAA  that  a  purchaser  in  step  2 
should  be  limited  to  seeking 
renegotiation  only  of  gas  currently  sold 
it  by  the  assignor  or  assignee  initiating 
good  faith  negotiation,  they  contend  that 
that  result  can  be  achieved  under  the 
existing  regulations  and  that  there  is  no 


need  for  the  amendment  suggested  by 
IPAA.  They  also  state  that,  if  the 
Commission  desires  to  prevent 
circumvention  by  affiliates,  it  should 
adopt  a  regulation  addressing  that 
specific  problem. 

The  Commission  agrees  with  Texaco 
that,  over  the  long  term,  any  attempt 
through  an  assignment  to  insulate  high- 
cost  gas  from  renegotiation  downward  is 
likely  to  prove  futile.  As  discussed  in 
detail  in  Order  No.  451,'  the 
Commission  expects  new  gas  prices  to 
be  renegotiated  downward  as  a  result  of 
the  market  forces  released  under  this 
rule,  apart  from  the  rights  granted 
purchasers  in  step  2.  However,  the 
Commission  nevertheless  found  the 
purchaser's  step  2  rights  necessary  to 
assure  that  in  the  short  term  there  is  no 
lag  between  the  producer's  obtaining  a 
higher  price  for  old  gas  and  the 
purchaser's  obtaining  lower  prices  for 
new  gas  sold  in  multi-vintage  contracts.* 
The  Commission  desires  to  minimize 
any  possible  circumvention  of  this 
assurance  by  producers  through 
assignments.  The  danger  of 
circumvention  is  not  limited  to 
assignments  among  affiliates,  as 
suggested  by  Texaco,  Conoco,  and  Arco. 
For  example,  a  producer  who  owned 
mostly  new  gas  and  therefore  did  not 
desire  to  initiate  good  faith  negotiation 
might  sell  its  old  gas  in  a  multi-vintage 
contract  to  a  second,  unaffiliated 
producer  for  a  price  based  upon  the 
value  of  the  gas  when  sold  subject  to  the 
alternative  ceiling  price.  When  the 
second  producer  initiated  good  faith 
negotiation  for  the  assigned  gas,  the 
purchaser  would  not  be  able  to  make  a 
nomination  request  in  step  2  for  the 
unassigned  new  gas.  Accordingly,  the 
Commission  does  not  adopt  the 
rehearing  applicants'  proposal. 
However,  the  Commission  is 
sympathetic  with  the  concern  of  Texaco, 
Conoco,  and  Arco  that  permitting  the 
purchaser  in  step  2  to  make  nomination 
requests  with  respect  to  all  gas  which 
would  have  been  eligible  for 
renegotiation  in  the  absence  of  the 
assignment — the  approach  suggested  in 
the  Order  No.  451-A  preamble — could 
be  unfair  to  some  producers.  As  stated 
by  the  rehearing  applicants,  only  the 
assignee  has  power  to  contract  with 
respect  to  the  assigned  gas,  just  as  only 
the  assignor  has  power  to  contract  with 
respect  to  unassigned  gas.*  Therefore,  in 


order  to  implement  the  approach 
suggested  in  the  Order  No.  451-A 
preamble,  the  purchaser  would  have  to 
be  given  the  right,  when  an  assignor  or 
its  assignee  initiates  good  faith 
negotiation,  to  request  the  other  to 
nominate  a  price  for  any  gas  which 
would  have  been  subject  to  good  faith 
negotiation  in  the  absence  of  the 
assignment.  This  would  mean  that  an 
assignor  or  assignee  who  did  not  desire 
to  engage  in  good  faith  negotiation  could 
nevertheless  be  drawn  info  such 
negotiation  as  a  result  of  the  nomination 
request  of  the  other.  This  could  have  a 
particularly  adverse  effect  on  assignors, 
all  of  whose  multi-vintage  contracts 
would  become  subject  to  good  faith 
negotiation  as  a  result  of  a  nomination 
request  by  the  assignee. 

For  these  reasons,  the  Commission  is 
modifying  Order  No.  451-A  with  respect 
to  assignments  (or  other  transfers  that  in 
substance  yield  the  same  effect)  on  or 
after  the  issuance  of  this  order  as 
follows.  A  producer  who  validly  assigns 
gas  subject  to  a  contract  existing  on  July 
18, 1986  which  included  old  gas  will  be 
ineligible  to  initiate  good  faith 
negotiation  for  any  gas  it  sold  to  the 
purchaser  unless  the  purchaser  in  step  2 
can  renegotiate  all  the  gas  which  would 
have  been  subject  to  renegotiation  in  the 
absence  of  the  assignment.  The  same 
rule  will  also  apply  to  the  assignee; 
however,  its  ineligibility  to  initiate  good 
faith  negotiation  will  be  limited  to  die 
assigned  gas. '"  The  purchaser's  ability 
to  renegotiate  the  gas  which  would  have 
been  subject  to  renegotiation  in  the 
absence  of  the  assignment  could  arise, 
for  example,  through  an  agreement  by 
the  assignor  or  assignee  to  permit 
renegotiation  of  its  gas  if  the  other 
initiates  good  faith  negotiation  or 
through  the  assignment  itself  under  state 
law.  This  rule  will  protect  purchasers 
from  circumvention  of  their  step  2  rights 
as  a  result  of  assignments  after  the 
issuance  of  this  order,  without  requiring 
any  producers  involuntarily  to 
renegotiate  their  gas  except  where  state 
law  permits  purchasers  to  require  such 
renegotiation. 

The  Commission  will  not  apply  the 
above  described  rule  to  assignments 
before  the  issuance  of  this  order.  In  its 


•  51  FR  at  46795-796. 


*  Similarly,  the  gas  assigned  to  the  assignee  could 
likewise  become  subject  to  renegotiation  solely 
because  the  assignor  initiated  good  faith 
negotiation. 


'  51  FR  at  20196-198. 

•  Order  No.  451-A.  51  FR  at  46788-789. 

*  In  general  when  a  producer  assigns  gas  to 
another  producer,  the  assignee  succeeds  to  all  the 
rights  and  obligations  of  the  assignor  with  respect  to 
the  assigned  gas.  See  4  Williams.  Oil  &  Gas  Law 

{  735  (1985). 


'°  The  assignee's  ineligibility  need  not  extend  to 
the  gas  it  sells  under  its  own  contracts  with  the 
purchaser  in  order  to  prevent  circumvention  of  the 
purchaser's  step  2  rights.  If  there  had  been  no 
assignment  and  the  assignor  had  requested  the 
purchaser  to  nominate  a  price  for  the  assigned  gas. 
the  purchaser  would  not  have  been  entitled  in  step  2 
to  reach  the  assignee's  gas.  The  purchaser  could 
only  reach  that  gas  if  the  assignee  makes  a 
nomination  request  for  some  of  its  gas.  and  in  such 
circumstances  the  purchaser  can  reach  that  gas  in 
step  2  after  the  assignmeni  as  well  as  before. 


UM  I 
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interim  order  on  rehearing  issued  |uly 
18, 1986  the  Commission  stated  that  it 
would  only  change  its  regulations 
governing  eligibility  to  initiate  good  faith 
negotiation  prospectively.  Those 
regulations,  as  in  effect  before  issuance 
of  this  order,  permitted  producers  to 
make  assignments  without  potential  loss 
of  eligibility  to  initiate  good  faith 
negotiation."  It  would  be  unfair  to 
deprive  a  producer  of  its  eligibility  for 
good  faith  negotiation  because  of  an 
assignment  made  when  the  Commission 
had  given  no  notice  that  assignments 
could  cause  such  a  loss  of  eligibility. 
However,  as  stated  above,  the 
Commission  believes  that  the  rule 
suggested  by  the  Order  No.  451-A 
preamble  is  also  unfair.  Accordingly,  the 
Commission  has  determined  not  to 
apply  that  rule  to  assignments  before  the 
issuance  of  this  order  either.  Rather,  this 
order  provides  that,  when  gas  in  an 
existing  contract  including  old  gas  has 
been  assigned  before  the  issuance  of 
this  order,  the  purchaser  in  step  2  may 
seek  renegotiation  of  any  multi-vintage 
or  old  gas  currently  sold  by  the  assignor 
or  assignee  initiating  good  faith 
negotiation,  but  not  any  other  gas. 
Accordingly,  assigned  gas  shall  be 
subject  to  renegotiation  in  step  2  only 
when  the  assignee  initiates  good  faith 
negotiation  for  old  gas  in  any  of  its 
contracts  with  the  purchaser.  Similarly, 
the  unassigned  gas  will  be  subject  to 
renegotiation  in  step  2  only  when  the 
assignor  initiated  good  faith 
negotiation." 

Furthermore,  the  Commisson  believes 
that  any  impact  on  purchasers  as  a 
result  of  some  above-market  gas  not 
being  subject  to  renegotiation  in  step  2 
through  application  of  the  above  . 
described  rule  will  often  be 
counterbalanced  by  other  high-cost  gas 
becoming  subject  to  renegotiation  which 
otherwise  would  not  have  been.  For 
example,  a  producer  who  does  not 
intend  to  initiate  good  faith  negotiation 
may,  for  legitimate  business  reasons, 
have  assigned  high-cost  gas  to  another 
producer  who  owns  a  large  amount  of 
old  gas  and  will  initiate  good  faith 
negotiation.  As  a  result  the  purchaser 
will  now  have  an  opportunity  to 
renegotiate  that  gas  in  step  2  which  it 


■  ■  See  Order  No  451-A.  51  FR  al  487ea.  in  which 
Ihe  CommiKion  riiiied  Ihe  poMibilily  of  loH  of 
eliRibilily  for  Rood  failh  nefiuliation  as  a  result  of  an 
assignment  only  if  the  producer  and  the  purchaser 
actually  amended  the  sales  contraci  to  name  the 
■ssiRnee  as  a  seller. 

"  This  result  is  reached  (hrough  application  of 
the  existing  reftulalions  govemint)  the  purchaser  s 
Step  2  rights.  Under  {  Z70.201|b||2|  the  purchaser 
may  make  a  nomination  request  In  step  2  only  to  Ihe 
'TirsI  seller"  initiating  good  faith  negotiation.  That 
'Tint  seller"  under  |  Z70.201|b)(2|  is  the  assignor  or 
assignee  initiating  ^ood  faith  nefolialMMi. 


would  not  have  had  without  the 
assignment."  Finally,  even  when  high- 
cost  gas  is  not  subject  to  renegotiation 
in  step  2  as  a  result  of  an  assignment 
before  issuance  of  this  order,  the 
competitive  forces  in  the  natural  gas 
market  released  by  this  rule  should 
enable  the  purchaser  to  renegotiate  that 
gas  downward.  The  Commission 
concludes  that  the  rule  adopted  here 
governing  assignments  before  the  date 
of  this  order  provides  the  best  method  of 
handling  such  assignments,  since  these 
rules  should  not  result  in  significant 
circumvention  of  the  purchaser's  step  2 
rights  and  the  identified  alternatives  as 
discussed  could  have  an  unfair  impact. 

The  Commission  is  also  amending  the 
regulations  governing  good  failh 
negotiation  so  as  to  authorize  the 
purchaser,  when  gas  is  assigned  after 
the  issuance  of  this  order  and  the 
assignor  or  assignee  is  eligible  to  initiate 
good  faith  negotiation,'*  to  renegotiate 
in  step  2  all  gas  which  would  have  been 
subject  to  renegotiation  in  the  absence 
of  the  assignment.  This  amendment  is 
necessary,  since  the  current  regulations 
do  not  specifically  authorize  the 
purchaser,  in  any  circumstances  when 
an  assignee  or  assignor  initiates  good 
faith  negotiation,  to  request  the  other  to 
nominate  a  price  for  its  gas.  When  a 
producer  who  assigned  gas  after  the 
issuance  of  this  order  initiates  good  faith 
negotiation  for  gas  sold  under  the 
contract  which  includes  the  assigned 
gas  or  sold  under  another  contract,  the 
amended  regulations  authorize  the 
purchaser  in  step  2  to  request  the 
assigneee  to  nominate  a  new  price  for 
the  assigned  gas.  The  purchaser  may 
also  request  the  assignor  to  nominate  a 
new  price  for  any  unassigned  gas  in  the 
assignor's  multi-vintage  contracts  with 
the  purchaser  which  contain  some  old 
gas.  If  the  assignee  initiates  good  faith 
negotiation,  the  purchaser  may  request 
in  step  2  that  the  assignor  nominate  a 
new  price  for  any  unassigned  gas  in  any 
of  its  multi-vintage  contracts  with  the 
purchase.  The  purchaser  also  may 
request  that  the  assignee  nominate  a 
new  price  for  the  assigned  gas. 
However,  the  purchaser  may  not  request 
the  assignee  to  nominate  a  new  price  for 
any  other  gas  sold  under  contracts 


"  It  should  be  observed  that  no  aasignmant  after 
July  18. 1906  of  the  old  or  new  gas  in  a  mulU-vinlage 
contract  can  alter  the  fact  that  the  new  gas  is  sold 
under  a  multivinlage  contract  including  the  sate  of 
old  gas.  Pursuant  to  {  270.2O1|a|(2)(ii||B).  a  contraci 
Includes  the  sale  of  old  gas  if  on  |uly  18. 1868  it 
encompassed  the  sale  of  such  gas 

"  As  discussed  above  the  assignor  or  assignee 
would  be  eligible  to  initiate  good  failh  negotiation  if 
Ihe  other  agrees  that  the  purchaser  may  renegotiate 
Us  gas  in  slep  2.  state  law  permits  the  purchaser  lo 
do  so.  or  for  some  other  rcaaon  the  purchaser  must 
t>e  given  such  a  nght. 


between  the  purchaser  and  the  assignee. 
The  purchaser  conld  not  have  reached 
that  gas  if  the  assignment  had  never 
occurred  and  the  assignor  had  initiated 
good  faith  negotiation.**  These 
procedures  are  designed  only  to  give  the 
purchaser  the  same  rights  it  would  have 
had  in  the  absence  of  an  assignment,  not 
to  expand  those  rights. 

While  in  the  circumstances  described 
above,  when  an  assignor  or  assignee 
initiates  good  faith  negotiation,  the 
purchaser  may  make  nomination 
requests  to  the  other,  the  assignor  and 
assignee  are  still  considered  separate 
first  sellers  and  parties  to  the  contract 
for  purposes  of  the  good  faith 
negotiation  rule.  Thus,  when  the 
purchaser  makes  nomination  requests  to 
both,  each  must  nominate  a  price  for  its 
gas  and  the  purchaser  may  accept  the 
nomination  of  one  and  reject  the 
nomination  of  the  other  as  it  chooses 
although,  consistent  with  the  rules 
governing  good  faith  negotiation 
generally,  the  purchaser  cannot  partially 
accept  or  reject  the  nomination  of  a 
particular  assignor  or  assignee. 
Furthermore,  if  an  assignor  or  assignee 
initiates  good  faith  negotiation  and  the 
purchaser  does  not  exercise  its  right  to 
request  the  other  to  nominate  a  price, 
then  the  negotiation  between  the  party 
initiating  good  faith  negotiation  and  the 
purchaser  will  not  affect  the  other's  right 
subsequently  to  initiate  good  faith 
negotiation.  An  assignor  or  assignee 
loses  its  right  subsequently  to  initiate 
good  faith  negotiation  only  if  its  gas  is 
placed  on  the  bargaining  table."  Of 
course,  if  the  purchaser  does  request  the 
other  to  nominate  a  price,  the  assignor 
or  assignee  must  make  any  nomination 
request  it  desires  in  step  3.  This  is 
consistent  with  the  general  rule 
governing  signatory  working  interest 
owners'  loss  of  right  to  initiate  good 
faith  negotiation.  See  Order  No.  451-A, 
51  FR  at  46801. 

2.  Williams  Natural  Gas  Company 
(Williams)  requests  that  the  Commission 
expand  purchasers'  step  2  rights  to 
permit  purchasers  to  seek  lower  prices 
for  new  gas  covered  by  any  contract 
between  the  parties,  regardless  of 
whether  that  contract  includes  old  gas. 
Williams  states  that  this  change  in 
Order  Nos.  451  and  451-A  is  necessary 
because  of  the  decision  of  the  Tenth 
Circuit  Court  of  Appeals  in  Martin 
Exploration  Management  Co.  v. 


FERC.^''  In  that  case,  the  court  reversed 
the  Commission's  holding  in  Order  No 
406  "  that,  when  gas  has  been 
determined  to  qualify  for  both  a 
deregulated  gas  category  and  a 
regulated  category,  the  gas  is  deemed 
deregulated.  Among  the  categories  of 
gas  which  were  deemed  price- 
deregulated  under  Order  No.  406  was 
certain  gas  qualifying  under  NGPA 
section  107(c)(5)  as  new  tight  formation 
gas.  Order  No.  406  thus  permitted  many 
purchasers  to  pay  less  than  the 
relatively  high  section  107(c)(5)  ceiling 
price  for  that  gas  through,  for  example, 
contract  clauses  providing  for  price 
redetermination  upon  deregulation. 
Williams  alleges  that  the  reversal  of 
Order  No.  406  means  that  producers 
with  indefinite  price  escalation  clauses 
will  now  again  be  eligible  to  receive  the 
section  107(c)(5)  ceiling  price,  currently 
$6.36.  This  could  significantly  increase 
pipelines'  cost  of  gas.  Williams  states 
that  expansion  of  purchasers'  step  2 
renegotiation  rights  will  give  pipelines 
an  opportunity  to  mitigate  the  effect  of 
Martin. 

The  Commission  does  not  adopt 
Williams'  proposal.  The  reasons  the 
Commission  gave  in  Order  No.  451-A 
for  refusing  to  permit  purchasers  in  step 
2  to  renegotiate  new  gas  not  in  multi- 
vintage  contracts  are  as  valid  after 
Martin  as  before.  As  the  Commission 
stated  in  Order  No.  451-A,  the 
competitive  forces  in  the  natural  gas 
market,  which  will  be  strengthened  by 
the  increased  production  and  more 
accurate  price  signals  resulting  from  this 
will  over  time  force  down  new  gas 
prices  wholly  apart  from  the  good  faith 
rule,  negotiation  rule."  Thus,  it  is 
unnecessary  to  expand  the  purchasers' 
step  2  rights  in  order  to  enajjle  them  to 
bring  down  the  price  of  new  gas, 
including  section  107(c)(5)  gas. 
Furthermore,  permitting  the  purchaser  to 
renegotiate  all  new  gas  would  increase 
the  potential  cost  to  many  producers  of 
initiating  good  faith  negotiation,  with  the 
result  that  fewer  producers  would  do  so. 
This  would  seriously  impede 
achievement  of  the  Commission's  goal 
of  market  responsive  prices  for  old  gas 
so  as  to  avoid  premature  abandonment 
of  that  gas.  Therefore,  the  Commission 
continues  to  believe  that  a  proper 
balance  between  the  need  for  higher 
prices  for  old  gas  and  fairness  to 
purchasers  is  achieved  by  permitting 
purchasers  to  renegotiate  in  step  2  only 
new  gas  sold  in  multi-vintage  contracts. 


'•  For  the  same  reasons,  if  Ihe  assignee  requests 
the  purchaser  to  nominate  a  pnce  for  gas  sold  under 
its  own  contracts  with  the  purchaser,  the  purchaser 
may  not  request  the  assignee  in  step  2  to  nominate  a 
pnce  for  Ihe  assigned  gas. 

>*Seel8CrR270  2O1(aK4). 


' '  Case  Nos  84-2756  et  al.  decided  March  9. 1987. 

'•  Deregulation  and  Other  Pricing  Changes  on 
January  1,  1965.  Under  Ihe  Natural  Gas  Policy  Act. 
49  fK  46874  (Nov.  29.  1964). 
I  "'SI  FR  at  4679a  791. 


This  assures  that  there  is  no  lag 
between  the  producer's  obtaining  a 
higher  price  for  old  gas  and  the 
purchaser's  obtaining  a  lower  price  for 
new  gas  sold  under  multi-vintage 
contracts,  thereby  avoiding  disruption  of 
the  mutuality  of  consideration  in  multi- 
vintage  contracts  in  which  all  terms  are 
interrelated.  At  the  same  time,  however, 
it  avoids  making  good  faith  negotiation 
so  costly  that  few  producers  initiate  it. 

3.  Meridian  observes  that  some  multi- 
vintage  contracts  may  provide  no 
authority  for  a  higher  price  for  the  old 
gas  and  yet  also  contain  high-priced 
new  gas.  An  example  would  be  a 
contract  containing  only  minimum  rate 
old  gas  and  deregulated  new  gas. 
Meridian  requests  clarification  whether 
the  producer  may  request  a  price 
nomination  for  the  old  gas  in  such  a 
contract  in  step  3,  if  the  purchaser 
requests  a  price  nomination  for  the  new 
gas  in  step  2.  The  situation  posed  by 
Meridian  cannot  arise  because  the 
purchaser  could  not  make  a  nomination 
request  with  respect  to  the  contract  in 
question  in  step  2.  Section  270.201(b)(2) 
only  authorizes  the  purchaser  to  make 
nomination  requests  in  step  2  with 
respect  to  "any  existing  contract  with 
the  purchaser  that  includes  the  sale  of 
any  old  gas."  Section  270.201(a)(2)(ii)  (A) 
defines  "existing  contract"  as  a  contract 
in  effect  on  July  18,  1986  "that  .  ,  . 
provides  authority  for  the  first  seller  to 
collect  a  higher  price  upon 
establishment  by  the  Commission  of  a 
higher  maximum  lawful  price."  Thus,  the 
only  multi-vintage  contracts  which  the 
purchaser  in  step  2  can  bring  to  the 
bargaining  table  are  those  which  permit 
a  higher  price  for  at  least  some  of  the 
old  gas  in  the  contract.  Of  course,  where 
the  purchaser  in  step  2  requests  the 
producer  to  nominate  a  price  for  new 
gas  in  a  multi-vintage  contract  providing 
authority  for  a  higher  price  for  some  but 
not  all  of  the  old  gas  in  the  contract,  the 
producer  in  step  3  could  only  request  the 
purchaser  to  nominate  a  price  for  the  old 
gas  for  which  there  was  authority  for  a 
higher  price. 

4.  A  producer  must  enter  into  a 
contract  to  sell  to  a  third  party  and  give 
the  purchaser  30-days  notice  before 
terminating  sales  under  the  good  faith 
negotiation  rule.  IPAA  requests  that  the 
Commission  clarify  that,  where  a 
producer  must  comply  with  the  Order 
No.  451  right  of  first  refusal,  it  may  give 
the  30-day8  notice  to  the  pipeline  as 
soon  as  it  has  obtained  an  offer 
substantially  accepted  in  principle  from 
the  non-firm  sales  customer,  rather  than 
waiting  until  it  has  executed  a  contract 
with  either  the  non-firm  sales  customer 
or  a  firm  sales  customer  exercising  its 


right  of  first  refusal.  Permitting  the  30- 
day  notice  period  to  run  concurrently 
with  the  presentation  of  a  third-party 
offer  to  the  pipeline's  firm  sales 
customer  allegedly  would  further  the 
policy  objectives  of  Order  No.  451  by 
permitting  released  or  abandoned  gas  to 
be  sold  to  alternative  purchasers  at 
market-responsive  prices  more  quickly. 
It  would  also  make  third  parties  more 
willing  to  purchase  released  gas  since 
deliveries  could  start  more  quickly  after 
the  agreement  in  principle  with  the 
producer.  Finally,  because  some 
pipelines  require  transportation  to  begin 
within  a  certain  period  of  the  signing  of 
the  transportation  agreement, 
arrangement  of  transportation  to  the 
new  purchaser  would  be  easier. 

The  Commission  rejects  IPAA's 
proposed  clarification.  In  Order  No.  451- 
A,  the  Commission  clearly  stated  its 
intent  that  the  producer  must  execute  a 
contract  with  the  new  purchaser  before 
giving  the  existing  purchaser  the  SO-days 
notice  of  terminaton  of  sales.*"  When 
the  producer  must  give  the  firm  sales 
customers  a  right  of  first  refusal  of  an 
offer  accepted  by  a  non-firm  sales 
customer,  no  contract  can  be  executed 
until  after  the  offer  has  been  presented 
to  the  firm  sales  customers.  Accordingly, 
the  30-days  notice  cannot  be  given  until 
after  the  right  of  first  refusal  has  been 
complied  with.  Without  the  requirement 
of  an  executed  contract  before  the 
producer  gives  the  30-day8  notice,  there 
would  be  a  possibility  that  upon 
completion  of  the  30-day  notice  period 
the  producer  still  would  not  have 
executed  a  contract  to  sell  the  gas  to 
another  purchaser  and  thus  would  not 
qualify  for  the  abandonment  granted 
under  the  good  faith  negotiation  rule.*' 
It  would  be  difficult  for  the  purchaser  to 
contract  to  purchase  replacement 
supplies  from  another  producer  if  it 
could  not  be  certain  that  upon 
completion  of  the  30-day  notice  period 
sales  by  the  first  producer  would  be 
abandoned.  Avoiding  any  uncertainty 


•0  51  FR  at  46784. 

* '  Even  if  the  producer  had  presented  a  third- 
party  offer  to  firm  sales  customers  concurrently 
with  giving  the  30-days  notice  so  that  the  20  day 
period  for  responding  to  the  third  party  offer  would 
expire  before  the  30-day8  notice,  there  could  be  no 
certainty  that  a  sales  conract  would  actually  be 
executed  with  a  new  purchaser  before  the  end  of 
the  30-day  notice  penod.  If  all  the  firm  sales 
customers  rejected  the  third-party  offer,  the  deal 
twtween  the  producer  and  the  non-firm  sales 
customer  might  still  fall  through,  requiring  the 
producer  to  start  all  over  again  looking  for  a  new 
purchaser  and  comply  with  the  right  of  first  refusal 
a  second  lime  if  the  next  potential  purchaser  is  a 
non-firm  sales  customer  If  more  than  one  firm  saies 
customer  accepted  the  offer,  it  might  take  beyond 
the  30-days  notice  period  for  the  producer  to  choose 
to  which  one  to  sell  and  execute  a  contract 
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over  whether  the  abandonment  will 
occur  at  the  end  of  the  3U-day  notice 
period  justifies  any  additional  delay  in 
the  commencement  of  sales  to  the  new 
purchaser.  Such  additional  delay  would 
in  no  event  be  more  than  the  30-day 
notice  period.  With  regard  to  IPAA's 
concern  about  pipeline  requirements 
that  transportation  service  begin  within 
a  certain  period  after  it  is  arranged,  the 
Commission  observes  that  operational 
conditions  imposed  on  any 
transportation  service  required  by  Order 
No.  451  must  be  reasonable  and  not 
unduly  discriminatory  or  preferential. 
Such  operational  conditions  may  not  be 
imposed  in  order  to  avoid  the  Order  No. 
451  transportation  obligation. 

5.  Purchasers  must  give  the  first  seller 
60-day8  notice  before  abandoning  or 
terminating  purchases  under  the  good 
faith  negotiation  rule.  Panhandle  and 
Trunkline  request  that  the  Commission 
provide  that  the  first  seller  and 
purchaser  may  mutually  agree  to 
shorten  this  60-day  notice  period.  The 
Commission  established  the  60-day 
notice  period  in  order  to  give  the  first 
seller  a  reasonable  opportunity  to 
arrange  sales  to  an  alternative 
purchaser.'^  Since  the  6G-day  notice 
period  is  for  the  protection  of  the  first 
seller,  there  appears  no  reason  not  to 
permit  the  first  seller  to  waive  that 
notice  through  a  mutual  agreement  with 
the  purchaser.  In  additional,  such  a 
shortening  of  the  notice  period  would 
permit  the  Commissions  goal  of  more 
market-responsive  pricing  to  be 
achieved  more  quickly  for  the  gas  in 
question.  The  Commission  believes  that 
the  same  reasoning  also  supports 
permitting  the  first  seller  to  abandon  or 
terminate  sales  under  the  good  faith 
negotiation  rule  upon  less  than  the 
required  30-day8  notice  when  the  parties 
mutually  so  agree.  Accordingly,  the 
Commission  is  modifying  its  regulations 
to  permit  the  parties  to  mutually  agree  to 
shorten  the  notice  period  for  termination 
or  abandonment  of  both  sales  and 
purchases. 

6.  In  Order  No.  451-A.  the 
Commission  stated  that  a  Hnn  sales 
customers  Order  No.  451  right  of  first 
refusal  and  a  non-Order  No.  436 
pipeline's  NCPA  section  315(b)  right  to  a 
bona  fide  offer  and  right  of  Grst 
refusal  **  could  never  arise 


"  Order  No.  451-A.  SI  FR  at  46798. 

"  Section  315(b)  requires  that  witen  a  contract  for 
the  ule  of  NCPA  aeclion  \02lc\.  103|c).  or  107tc| 
|1H4)  8^1  which  was  *ub|ect  to  the  Commission's 
Natural  Cas  Act  |NCA)  junsdiction  on  the  day 
before  enactment  of  the  NCPA  expires  or  is 
lerminaled.  the  seller  must  give  the  existing 
purchaser  a  bona  Tide  offer  and  right  of  first  refusal 
l>efore  selling  thai  gas  to  a  third  party 


simultaneously  with  respect  to  the  same 
gas.  The  Order  No.  451  nght  of  first 
refusal  only  applies  to  non-junsdictional 
gas  such  88  that  covered  by  section 
315(b)  if  it  IS  packaged  with 
jurisdictional  gas.  The  Commission 
stated  that  a  producer  may  not  package 
gas  covered  by  section  315(b)  with  other 
gas  when  giving  the  original  purchaser 
its  section  315(b)  rights.  Accordingly,  the 
gas  covered  by  section  315(b)  will  never 
be  available  for  packaging  with  released 
jurisdictional  gas  for  purposes  of  the 
Order  No.  451  nght  of  first  refusal.  IPAA 
questions  whether  the  Commission  s 
section  315(b)  regulations  prohibit  the 
packaging  of  section  315(b)  gas  with 
other  gas.  Accordingly,  it  suggests  that 
under  the  Commission's  current 
regulations  producers  may  be  required 
with  respect  to  the  same  gas  both  to  give 
the  original  purchaser  its  section  315(b) 
rights  and  to  give  the  firm  sales 
customers  a  right  of  first  refusal  under 
Order  No.  451.  It  proposes  that  the 
Commission  solve  this  problem  by 
amending  its  section  315(b)  regulations 
to  provide  that  a  producer's  compliance 
with  the  Order  No.  451  right  of  first 
refusal  extinguishes  the  original 
purchaser's  section  315(b|  rights. 

The  Commission  rejects  IPAA  s 
proposal.  First,  that  proposal  would 
violate  section  315(b)  by  depriving  the 
original  purchaser  of  its  right  under  that 
section  to  receive  a  bona  fide  offer  and 
right  of  first  refusal.  Second,  IPAA  is 
incorrect  in  suggesting  that  a  producer 
may  package  gas  covered  by  section 
315(b)  with  other  gas  when  giving  the 
original  purchaser  its  section  315(b) 
rights.  Section  315(b)  requires  that  the 
producer  give  the  original  purchaser  a 
bona  fide  offer  and  right  of  first  refusal 
with  respect  to  the  gas  covered  by  that 
section.  Inclusion  of  other  gas  in  the 
offer  presented  to  the  original  purchaser 
would  mean  that  the  offer  was  not  an 
offer  to  continue  sales  of  the  gas 
covered  by  section  315(b),  but  an  offer 
only  to  sell  a  larger  package  of  gas. 
Furthermore,  permitting  the  producer  to 
include  other  gas  in  the  offer  would 
allow  it  to  circumvent  the  original 
purchaser's  section  315(b)  rights  by 
including  a  large  amount  of  other  gas  for 
which  the  purchaser  had  no  need.  As 
explained  in  Order  No.  451-A,**  since 
the  non-jurisdictional  gas  covered  by 
section  315  cannot  be  packaged  with  the 
jurisdictional  gas  covered  by  the  Order 
No.  451  right  of  first  refusal  for  purposes 
of  giving  the  original  purchaser  its 
section  315(b)  rights,  there  can  be  no 
overlap  between  the  section  315(b)  and 
the  Order  No.  451  rights  of  first  refusal. 


7.  NCPA  section  315(a)  requires  the 
Commission  to  prescribe  a  rule 
providing  that  contracts  for  the  first  sale 
of  Outer  Continental  Shelf  gas 
qualifying  under  NCPA  sections  102(b) 
or  107(c)(l)-{4)  be  for  a  duration  of  not 
less  than  15  years.  IPAA  requet ts  that 
the  Commission  modify  18  CFR  277.101. 
adopted  pursuant  to  section  315(a),  so  as 
to  exclude  from  the  15  year  duration 
requirement  contracts  for  the  sale  of  the 
relevant  Outer  Continental  Shelf  gas 
where  that  gas  has  been  released  under 
the  good  faith  negotiation  rule.  Adoption 
of  the  proposed  modification  would 
violate  section  315(a)'8  requirement  that 
contracts  for  the  sale  of  all  section 
102(b)  or  107(c)(l)-(4)  Outer  Continental 
Shelf  gas  be  for  a  term  of  at  least  15 
years.  Accordingly,  the  Commission 
cannot  modidy  its  regulations  as 
proposed. 

8.  IPAA  requests  that  the  Commission 
modify  the  non-discriminatory  access 
provision  imposed  on  intrastate 
pipelines  performing  transportation 
under  NCPA  section  311(a)(2)  by  Order 
No.  436**  so  as  to  permit  intrastate 
pipelines  to  transport  gas  released  under 
the  good  faith  negotiation  rule  without 
being  subject  to  the  nondiscriminatory 
access  provision.  IPAA  argues  that  such 
a  modification  is  necessary  to  permit 
intrastate  pipelines  unwilling  to  become 
access  pipelines  to  transport  gas 
released  under  the  good  faith 
negotiation  rule  and  would  be  analogous 
to  the  transportation  authorizations 
provided  non-Order  No.  436  interstate 
pipelines  in  Order  Nos.  451  and  451-A. 

The  Commission  agrees  that,  to  the 
extent  intrastate  pipelines  require 
Commission  authorization  to  transport 
gas,  those  pipelines  should  be 
authorized  to  perform  transportation 
analogous  to  that  which  Order  Nos.  451 
and  451-A  authorize  or  require  non- 
Order  No.  436  interstate  pipelines  to 
perform.  The  same  policy  considerations 
supporting  the  transportation 
authorization  for  non-Order  No.  436 
interstate  pipelines  also  apply  in  the 
case  of  intrastate  pipelines.  In  order  for 
the  potential  benefits  of  this  rule  to  be 
realized  in  terms  of  both  supply  and 
price  response,  producers  must  be  able 
to  market  released  gas.  Some  producer's 
ability  to  market  released  gas  could  be 
hindered  when  an  intrastate  pipeline 
unwilling  to  become  subject  to  the  non- 
discriminatory access  provisions  of 
Order  No.  436  refuses  to  perform  section 


311(a)(2)  transportation.  Accordingly, 
the  Commission  shall  provide  blanket 
"hmited  junsdiction"  section  7(c) 
certificates  authorizing  intrastate 
pipelines  which  either  purchased,  or 
provided  upstream  transportation  of. 
released  gas  immediately  before  its 
release  to  transport  that  gas  on  behalf  of 
either  interstate  pipelines  or  local 
distribution  companies  served  by 
interstate  pipelines.  All  transportation 
under  these  certificates  shall  be 
voluntary.  As  we  stated  in  Order  451-A 
with  respect  to  upstream  interstate 
pipelines,  any  intrastate  pipeline 
electing  to  provide  transportation  under 
this  authorization  must  do  so  in  a  not 
unduly  discriminatory  manner.  See  51 
FR  at  46809. 

The  rate  charged  by  an  intrastate 
pipeline  for  transportation  of  released 
gas  which  the  pipeline  purchased 
immediately  before  the  gas  release  shall 
be  determined  pursuant  to  §  284.123(b). 
This  assures  that  the  rate  shall  be  the 
same  as  if  the  transportation  were 
provided  under  section  311(a)(2).  The 
rate  charged  by  an  intrastate  pipeline 
for  upstream  ti-ansportation  of  released 
gas  shall  be  identical  to  the  rate  charged 
for  the  same  service  previously  provided 
to  the  releasing  pipeline. 

8.  The  Order  No.  451  transportation 
obligation  and  the  Order  ISIo.  451  right  of 
first  refusal  apply  only  to  non-Order  No. 
436  interstate  pipelines  and  the  fum 
sales  customers  of  such  pipelines 
respectively.  Order  No.  451  defines  non- 
Order  No.  436  pipelines  as  pipelines  not 
subject  to  the  non-discriminatory  access 
provisions  of  §  284.8(b)  and  5  284.9(b). 
Pipelines  performing  section  311 
transportation  on  an  interim  basis  *■  are 
subject  to  these  non-discriminatory 
provisions  *^  and  accordingly  are 
considered  Order  No.  436  pipelines  for 
purposes  of  Order  No.  451.  CSC  and 
IPAA  assert  that  this  means  such 
pipelines  could  nullify  their  customers' 
ability  to  obtain  alternative  supplies 
through  the  Order  No.  451  right  of  first 
refusal  and  transportation  provisions  by 
going  through  good  faith  negotiation 
while  still  an  Order  No.  436  pipeline 
performing  interim  section  311 
transportation  but  thereafter  ceasing  the 
interim  transportation.  The  pipeline 
could  then  refuse  to  transport  any  gas  to 


'*  SI  FR  at  40005. 


"  18  CFR  284  9(b)  Under  section  311(a)(2).  th« 
Commission  may  authonze  intrastate  pipeline*  to 
transport  gas  on  behalf  of  inleratate  pipelines  or 
local  distribution  companies  served  by  interstate 
pipelines. 


"  The  Comraission  has  authorized  certain 
pipelines  to  continue  traniportatioD  under  section 
311  without  becoming  subiect  to  the  contract- 
demand  reduction  and  conversion  nghu  in  I  2S4.10 
until  30  days  after  the  Commiaaian  iaaues  the  first 
order  on  rehearing  of  the  individual  pipelme's 
pending  Order  No  436  settlement  or  blanket 
certificate.  See  Texas  Eastern  Cas  Pipeline  Co..  39 
FE3»C  181X127  (1987), 

"  Texas  Eastern  Gas  Pipeline  Co..  33  FERC 
161.159(1985). 


the  customers  not  purchased  from  the 
pipeline.  GSC  suggests  that  the 
Commission  solve  this  problem  by 
expanding  the  definition  of  non-Order 
No.  436  pipelines  to  include  ail  pipelines 
who  have  not  been  granted  and 
accepted  an  Order  No.  436  blanket 
certificate  under  §  284.221  of  the 
Commission's  regulations.  IPAA 
suggests  alternatively  that  the 
Commission  require  that  an  Order  No. 
436  pipeline  certify  that  it  will  remain 
such  for  at  least  12  months.  In  the 
absence  of  such  certification  the  Order 
No.  451  transportation  obligation  would 
apply  to  such  pipelines. 

The  Commission  refuses  to  modify 
Order  No.  451's  definition  of  non-Order 
No.  436  pipelines  or  to  adopt  IPAA's 
alternative  suggestion.  So  long  as  a 
pipeline  is  subject  to  the  non- 
discriminatory access  provisions  of 
Order  No.  436,  there  is  no  reason  to 
require  it  to  ti-ansport  gas  under  Order 
No.  451  or  to  give  the  pipeline's  firm 
sales  customers  a  right  of  first  refusal. 
Transportation  is  already  available 
under  the  non-discriminatory  access 
provisions,  thus  permitting  customers  to 
purchase  alternative  supplies  from  any 
source  and  have  that  gas  transported  to 
them.  It  is  true  that  pipelines  may 
terminate  the  performance  of  interim 
section  311  transportation  at  any  time 
and  must  do  so  when  certain  Order  No. 
436  filings  have  been  processed. 
Nevertheless,  the  Commission  does  not 
believe  that  this  fact  will  enable 
pipelines  to  prevent  their  customers 
from  purchasing  gas  from  alternative 
suppliers  in  the  manner  suggested  by 
GSC  and  IPAA.  Any  pipeline 
terminating  interim  transportation  that 
does  not  accept  an  Order  No.  436 
certificate  or  continue  section  311 
transportation  *•  would  be  required 
under  Order  No.  451  to  transport  gas 
released  under  the  good  faith 
negotiation  rule  to  its  customers  or 
interconnecting  pipelines.  This 
requirement  would  apply  to  all  released 
gas  regardless  of  whether  the  release 
occurred  before  or  after  the  interim 
transportation  ceased.  In  addition,  the 
firm  sales  customers  of  such  a  pipeline 
would  be  entitled  to  a  right  of  first 
refusal  as  to  all  released  gas  not  already 
sold  to  a  third  party.  'With  all  interim 
transportation  authority  scheduled  to 
end  upon  the  processing  of  certain 
Order  No.  436  filings,  it  is  likely  that  a 
substantial  portion  of  the  gas  ultimately 
released  under  the  good  faith 


•'  Of  course.  If  the  pipeline  does  accept  an  Order 
No.  436  certificate  or  continues  section  311 
tramportatKn.  transportation  would  be  available  to 
its  customers  under  Order  No  436  on  a  long  term 
basis  after  interuTi  IransportniKm  ends. 


negotiation  rule  will  not  be  released 
until  after  the  termination  of  intenm 
transportation  and  would  thus  remain 
available  for  the  firm  saies  customers' 
right  of  first  refusal.  This  is  particularly 
true  in  light  of  the  fact  thai  pipelines 
have  no  control  over  the  timing  of  good 
faith  negotiation.  Initiation  of  good  faith 
negotiation  is  in  the  sole  discretion  of 
the  producer.  It  appears  that  many 
producers  are  delaying  initiation  of  good 
faith  negotiation  while  they  seek 
voluntary  negotiation  or  for  other 
reasons.  Finally,  the  Commission 
observes  that  although  pipelines  may 
terminate  intenm  transportation,  the 
Commission  has  stated  that  such 
termination  must  not  be  unduly 
discriminatory,** 

10.  In  Order  No.  451-A,  the 
Commission  held  that  a  non-Order  No, 
436  pipeline's  election  to  bid  less  than 
the  highest  price  permitted  under  its 
contract  necessarily  includes  an 
agreement  to  waive  any  full 
requirements  or  sole  supplier  clause 
which  would  prevent  a  firm  sales 
customer  from  exercising  its  right  of  first 
refusal. '°  Otherwise,  the  right  of  first 
refusal  granted  such  customers  would 
be  a  nullity.  GSC  contends  that  the 
Commission  should  extend  this  waiver 
requirement  to  Order  No,  436  pipelines. 
It  observes  that,  in  refusing  to  extend 
the  right  of  first  refusal  to  the  customers 
of  an  Order  No.  436  pipeline,  the 
Commission  stated  that  such  customers 
have  no  need  of  the  right  of  first  refusal 
since  they  can  purchase  any  gas, 
whether  or  not  previously  sold  to  the 
pipeline  or  released  under  the  good  faith 
negotiation  rule,  and  obtain 
transportation  from  the  Order  No.  438 
pipeline.  However.  GSC  states  that  a  full 
requirements  clause  may  bind 
customers  of  Order  No.  436  pipelines  to 
purchase  from  the  Order  No.  436 
pipeline,  particularly  where  the  pipeline 
is  only  performing  interim  transportation 
and  is  thus  not  subject  to  the  contract 
demand  reduction  and  conversion  rights 
of  S  284.10.  GSC  states  that  the 
Commission  has  not  yet  clarified  this 
issue.  Accordingly,  GSC  contendf  that  a 
requirement  that  an  Order  No.  436 
pipeline  potentially  losing  gas  under  the 
good  faith  negotiation  rule  waive  any 
full  requirements  clause  is  necessary  to 
ensure  that  its  customers  may  purchase 
gas  from  alternative  suppliers. 

The  Commission  will  not  extend  the 
waiver  requirement  to  Order  No.  436 
pipelines.  Where  a  pipeline  has 
accepted  an  Order  No.  436  blanket 


"  Columbia  Gas  TransmiasKxa  Corp.  33  FBIC 
161.158  (1985). 
»°  51  FR  at  46811. 
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certificate  or  commences  or  continues  ii 
section  311  transaction  after  expiration 
of  its  interim  transportation 
authorization  and  is  therefore  subject  to 
the  contract-demand  reduction  and 
conversion  requirements  of  §  284.10.  it 
must  agree  to  modify  any  existing 
contract  terms,  such  as  a  full 
requirements  clause,  which  would 
prevent  the  customers  exercise  of  these 
options.^'  In  such  circumstances, 
therefore,  a  customer  currently  subject 
to  a  full  requirements  clause  could 
nevertheless,  through  the  exercise  of  its 
contract  demand  reduction  and 
conversion  rights,  purchase  gas  from 
alternative  suppliers  and  obtain 
transportation  of  that  gas  by  the 
pipeline.'* 

Customers  of  Order  No.  436  pipelines 
performing  only  interim  transportation 
under  section  311  would,  it  is  true,  have 
no  contract  demand  reduction  and 
conversion  rights  under  §  284.10  and 
thus  would  be  unable  to  purchase  from 
another  supplier  unless  the  pipeline 
voluntarily  agreed  to  modification  of  the 
full  requirements  clause.  However,  this 
situation  will  be  only  temporary.  Interim 
transportation  is  scheduled  to  cease 
upon  the  processing  of  certain  Order  No. 
436  filings.  When  that  happens, 
pipelines  must  either;  (1)  Continue  Order 
No.  436  transportation  under  a  blanket 
certificate  or  section  311  which  would 
require  them  to  offer  their  customers  the 
contract-demand  reduction  and 
conversion  option  in  §  284.10  or  (2)  stop 
all  Order  No.  438  transportation,  which 
would  require  them  to  waive  any  full 
requirements  clauses  preventing  any 
firm  sales  customer  from  exercising  the 
Order  No.  451  right  of  first  refusal.  In 
either  case,  the  customers  could 
purchase  gas  from  alternative  suppliers. 
They  could  also  obtain  transportation, 
either  under  the  Order  No.  436  non- 
discriminatory access  provisions  or 
under  the  Order  No.  451  transportation 
obligation.  As  discussed  in  the 
preceding  section,  the  Commission 
expects  that  a  substantial  portion  of  the 
gas  ultimately  released  under  the  good 
faith  negotiation  rule  will  not  be 
released  until  after  interim  section  311 
transportation  ceases  and  will  thus 
remain  available  for  the  Order  No.  451 
right  of  first  refusal  at  that  time. 
Accordingly,  the  Commission  believes 
that  the  full  requirements  customers  of 
pipelines  currently  performing  interim 


"  See  Order  No  436-A.  FERC  Slats  and  Regi . 
Regulation*  Preambles  1982-1965130.665  al  31.530. 
and  Northwest  Central  Pipeline  Co.,  38  FERC 
\  61.170  at  61.542-543  (1987). 

"  Of  course,  since  the  customer  would  no  longer 
l>e  a  full  requirements  customer,  it  might  no  longer 
be  entitled  to  purchase  gas  from  the  pipeline  at  the 
full  requirements  rale. 


section  311  transportation  will  have 
ample  opportunity  to  purchase  gas  from 
alternative  suppliers.  Therefore,  there  is 
no  need  to  further  complicate  the  rule  by 
requiring  pipelines  performing  interim 
transportation  to  waive  full 
requirements  clauses. 

11.  IPAA  states  that  some  Order  No. 
436  pipelines  might  not  provide 
transportation  for  amounts  of  gas  below 
a  particular  minimum.  A  package  of  gas 
released  under  the  good  faith 
negotiation  rule  for  which  transportation 
is  desired  might  be  less  than  the 
applicable  minimum.  In  such  instances 
IPAA  suggests  that  the  Order  No.  451 
transportation  provisions  should  apply 
even  though  the  pipeline  is  an  Order  No. 
436  pipeline.  The  Commission  refuses  to 
adopt  this  suggestion.  Minimum  volume 
conditions  violate  the  non- 
discriminatory access  provisions  of 
Order  No.  436  unless  they  can  be 
justified  as  reasonable  operating 
conditions."  In  Texas  Eastern 
Transmission  Corp..  the  Commission 
eliminated  a  minimum  volume  condition 
from  Texas  Eastern's  Order  No.  436 
settlement  on  the  ground  that  it  was  not 
necessary  for  operational  reasons  such 
as  ensuring  that  the  quantities  of  gas  to 
be  transported  would  be  large  enough  to 
be  metered.'*  Where  an  Order  No.  436 
pipeline's  minimum  volume  condition  is 
valid  as  a  reasonable  operating 
condition,  that  condition  would  likely 
also  be  a  valid  condition  to  any 
transportation  under  Order  No.  451. 
since  transportation  under  that  order  is 
also  subject  to  reasonable  operating 
conditions.  See  18  CFR  284.225(0 
Accordingly,  if  transportation  pursuant 
to  Order  No.  436  is  unavailable  because 
of  a  minimum  volume  condition, 
transportation  under  Order  No.  451 
would  also  be  unavailable.  Therefore, 
no  purpose  would  be  served  by  applying 
the  Order  No.  451  transportation 
provisions  to  Order  No.  436  pipelines  in 
the  situation  described  by  IPAA. 

12.  Section  270.226(a)  defines 
upstream  pipelines  for  purposes  of  the 
upstreaiii  transportation  authorization 
as  interstate  pipelines  "authorized  under 
a  certificate  of  public  convenience  and 
necessity"  to  transport  the  gas,  before 
its  release,  between  the  wellhead  and 
the  releasing  pipeline.  IPAA  states  that 
the  requirement  that  the  prior 
transportation  have  been  pursuant  to  a 
certificate  of  public  convenience  and 
necessity  appears  to  exclude  from  the 
upstream  transportation  authorization 
interstate  pipelines  previously 


performing  transportation  other  than 
under  a  section  7(c)  certificate.  An 
example  would  be  grandfathered  section 
311  transportation  under  §  284.105.  IPAA 
requests  that  the  Commission  expand 
the  upstream  transportation 
authorization  to  cover  such  pipelines.  In 
Order  No.  451-A.  the  Commission  stated 
that  the  upstream  transportation 
authorization  was  intended  to  "serve  the 
twin  public  interest  goals  of  protecting 
existing  firm  customers  o/7f/ continuing 
the  flow  of  gas  to  the  market."  '* 
Continued  upstream  transportation  by 
interstate  pipelines  serves  these  goals 
regardless  of  the  authority  under  which 
it  was  previously  performed. 
Accordingly,  the  Commission  is 
amending  §  270.226(a)  to  remove  the 
requirement  that  the  prior  transportation 
have  been  pursuant  to  a  certificate  of 
public  convenience  and  necessity. 

13.  Williams  Natural  Gas  Co. 
(formerly  Northwest  Central  Pipeline 
Corporation)  has  requested  that  the 
Commission  stay  Order  Nos.  451  and 
451-A  pending  judicial  review.  Williams 
asserts  that  the  final  rule  adopted  in 
those  orders  is  illegal  and  will  cause 
Williams  irreparable  harm.  Thirteen 
producers  have  submitted  a  joint 
answer  to  Williams'  request,  opposing  it. 

The  Commission  rejected  similar  stay 
requests  in  Order  No.  451-A.  holding 
pursuant  to  the  standard  set  forth  in  Ihe 
Administrative  Procedure  Act.  5  U.S.C. 
705  (1982),  that  justice  did  not  require  a 
stay.'*  For  essentially  the  same  reasons, 
the  Commission  rejects  Williams'  stay 
request.  The  Commission  answered  all 
arguments  concerning  the  illegality  of 
Order  No.  451,  including  those  now 
made  by  Williams,  in  detail  in  Order  No. 
451-A.  Furthermore.  Williams' 
contention  that  Order  Nos.  451  and  451- 
A  will  cause  it  irreparable  harm  is 
speculative  and  unsubstantiated.  There 
is  no  certainty  that  all,  or  even  many, 
producers  who  sell  gas  to  Williams  will 
initiate  good  faith  negotiation.  Even  if 
all  do.  Williams  could,  as  stated  in 
Order  No.  451-A.  offset  over  two-thirds 
of  any  old  gas  price  increase  to  an 
estimated  market  price  of  $1  80/MMBtu 
by  reducing  its  new  gas  WACOG  to 
Sl,88/MMBtu,  its  current  all-gas 
WACOG.  Furthermore,  the  Commission 
considers  it  unlikely  old  gas  suppliers 
could  sustain  price  increases  in  excess 
of  Williams'  $1.68/MMBtu  old  gas 
WACOG.'^  In  any  event,  even  if 


**  Order  No.  436.  FERC  Statutes  and  Regulations. 
Regulations  Preambles  1982-1085  \  30.685  al  31.495. 
"  37  FFJIC  1  81.280  al  81.680  (1985) 


"  51  FR  at  48809  (emphasis  In  original). 

»•  51  FR  at  46817. 

'^  Williams'  allegations  of  harm  as  a  result  of 
Marlins  reversal  of  Order  No.  408  are  irrelevant  to 
■  consideration  of  whether  Order  Nos  451  and  451- 
A  should  t>e  stayed.  Any  harm,  as  alleged  by 

Conltnued 


Williams  does  suffer  economic  damages, 
such  damages  are  insufficient  lo 
constitute  "irreparable  harm  "  See,  e.g., 
Wisconsin  Gas  Co.  v.  FERC.  758  F.2d 
669,  674  (D.C.  Qr.  1985).  citing  Virginia 
Petroleum  Jobbers  Ass  n..  259  F.2d  921, 
925  (D.C.  Cir.  1958).  If  the  courts  modify 
Order  No.  451  on  review,  monetary 
adjustments  may  be  made  to  make  the 
parties  whole.  P'inally.  the  long-lerm 
public  interest  benefits  to  consumers 
and  the  industry  as  a  whole  of  the 
greater  degree  of  market-responsiveness 
in  the  gas  markeU  resulting  from  the 
rule  outweigh  any  initial  detriment  to 
those  few  entities  that  benefited  from  a 
distorted  market. 

The  amendments  to  the  Commissions 
regulations  adopted  in  this  order  on 
rehearing  shall  become  effective  upon 
issuance  of  this  order  except  that 
§§  284.225  (fl(4)  and  (g)  and  284.Z26(d), 
involving  reporting  requirements,  shall 
not  become  effective  until  July  9,  1987.  In 
addition,  the  amendments  to  18  CFR 
270.2m  shall  not  apply  to  negotiations 
under  the  good  faith  negotiation  rule 
commenced  by  a  nomination  request 
under  §  270.201(b)(1)  made  by  the  first 
seller  before  the  issuance  of  this  order. 

The  Administrative  Procedure  Act 
generally  requires  that  a  substantive 
rule  be  published  "not  less  than  30  days 
before  its  effective  date."  5  U.S.C. 
553(d).  However,  there  are  exceptions  to 
the  advance  notice  requirement  where  a 
substantive  rule  "relieves  a  restriction" 
or  where  the  Commission  otherwise 
finds  good  cause  to  make  the  rule 
effective  less  than  30  davs  after 
publication.  5  U.S.C.  553id)  (1)  and  (3), 
There  is  good  cause  to  make  the 
amendments  adopted  here  effective 
immediately.  While  the  preamble  to 
Order  No.  451-A  sus^ested  that 
purchasers  could  renejjotiate  in  step  2 
all  gas  in  muiti -vinlaj^  contracts  as 
those  contracts  existed  on  July  18,  1986 
regardless  of  subsequent  assignments, 
the  regulations  adopted  in  that  order 
only  permitted  purchasers  to  renegotiate 
gas  currently  owned  by  the  assignor  or 
asiigree  initiating  yood  faith 
negotiation  Sef  the  discussion  at  page 
11.  Therefore,  making  the  amendments 
concerning  assignments  effective 
immediately  is  necessary  to  prevent 
producers  from  circumventing  the 
purchaser  s  step  2  nghtg  through 
assignments  after  the  issuance  of  this 
order.  The  amendments  concerning 
assignment  also  relieve  a  restriction  on 
the  ability  of  purchasers,  once  good  faith 
negotiation  has  been  initiated,  to  obtain 
renegotiation  of  all  gas  m  multi-vintage 


contracts  as  of  the  issuance  of  this  order 
regardless  of  subsequent  assignments. 
The  amendment  concerning  the 
upstream  transportation  authorization 
relieves  a  restriction  on  the  ability  of 
non-Order  No.  436  interstate  pipelines  to 
continue  upstream  transportation  of  gas 
released  under  the  good  faith 
negotiation  rule  regardless  of  the 
Commission  authority  under  which  the 
prior  transportation  was  performed,  and 
the  amendment  concerning 
transportation  by  mtrastate  pipelines 
relieves  a  restriction  on  the  abdity  of 
intrastate  pipelines  not  desiring  to 
become  open  access  pipelines  to 
transport  released  gas. 

The  information  collection  provisions 
in  this  rule  are  being  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  its  approval  under  the 
Paperwork  Reduction  Act  '»  and  OMB's 
implementing  regulations.'*  Interested 
persons  can  obtain  information  on  these 
information  collection  provisions  by 
contacting  the  Federal  Energy 
Regulatory'  Commission.  825  North 
Capitol  Street,  NE..  Washington,  DC 
20426  (Attention:  Ellen  Brown  (202)  357- 
8272).  Comments  on  the  information 
collection  provisions  can  be  sent  to  the 
Office  of  Information  and  Regulatory 
Affairs  of  OMB,  New  Executive  Office 
Building,  Washington,  DC  20503 
(Attention:  Desk  Officer  of  the  Federal 
Energy  Regulatory  Commiswon). 

List  of  Subjects 

18  CFR  Part  270 

Natural  gas.  Price  controls.  Reporting 
and  recordkeeping  requirements. 

18  CFR  Part  284 

Continental  shelf.  Natural  gas. 
Reporting  and  recordkeeping 
requirements. 

In  consideration  of  the  foregoing,  the 
Commission  is  amending  Parts  270  and 
284.  Title  la  Code  of  Federal 
Regulations  as  set  forth  beiow. 

By  the  Commission. 
Kenneth  F.  Plumb, 

Secreta.y. 

PART  270— {AMENDED] 

1.  The  authority  citation  for  Part  270 
continues  to  read  ae  follows: 

Authority:  Natural  Gae  Act,  15  U.S.C.  717- 
717w  (19821;  Department  of  Enef^y 
OrganiMnon  Act.  42  U.S.C  7101-7352  (1982): 
E  O.  12.00a  3  CFR  142  (1978):  Natural  Gas 
Policy  Act  of  197a  15  L'.S.C  3301-3432  (1982). 


Wilhams.  of  innrased  gaa  «alr»  prices  that  may 
result  from  Martin  would  orcur  regardteso  of 
whe&er  Order  Nos  451  arxj  451-A  wtrt  staved. 


"  44  U  S.C  3501-3520  (1982). 
"5C3T?  1320(1986) 


2.  Section  270.201  is  amended  by 
redesignating  the  present  paragraphs 
(a)(5)  through  {a)(7)  as  paragraphs  (a)(6) 
through  {a){8)  and  by  adding  new- 
paragraphs  (a)(5)  and  (b)(5)  and  revising 
the  redesignated  paragraph  (a)(7)  at 
follows: 

§  270.201    Good  tatth  negotiation 
procedures. 

(a)  Applicability,  definitions,  and 
general  rules. 
•        •        •        •        * 

(5)(i)  A  Erst  seller  that  validly  assigns 
or  otherwise  transfers  gas  subject  to  an 
existing  contract  on  or  after  June  3, 1987 
may  not  request  a  nomination  of  price 
under  the  provisions  of  this  section  for 
any  gas  sold  under  any  existing  contract 
with  that  purchaser  unless  the 
purchaser's  right  to  renegotiate,  under 
the  provisions  of  this  section,  the  terms 
of  sale  of  the  assigned  gas  are 
unaffected  by  the  assignment. 

(ii)  A  first  seller  to  whom  gas  subject 
to  an  existing  contract  is  validly 
assigned,  or  otherwise  transferred,  on  or 
after  June  3, 1987  ma\  not  request 
nomination  of  a  pnce  under  the 
pro\isions  of  this  section  for  the 
assigned  gas.  unless  the  purchaser's 
right  to  renegotiate,  under  the  provisions 
of  this  section,  the  terms  of  sale  of  all 
gas  sold  under  any  existing  contract 
between  the  purchaser  and  the  assignor 
on  June  3, 1987  are  unaffected  by  the 
assignment. 

•  •        *        •        • 

(7)  Any  deadline  under  this  section  for 
requesting  a  nomination  of  a  price,  or  for 
nominating  a  price  in  response  to  such  a 
request,  may  be  extended  by  mutual 
agreement  of  the  parties  in  writing.  Any 
notice  required  under  this  section  to  be 
given  before  a  first  seller  or  purchaser 
abandons  or  termmates  saies  or 
purchasers  may  be  shortened  by  mutual 
agreement  of  the  parties  in  writing. 

•  •        t        «        • 

(b)  Requests  for  negotiation  and 
nomination  of  price. 

•  *        •        •        « 

(5)(i)  The  provisions  of  this  paragraph 
apply  when  (AJ  a  first  seller  validly 
assigns  (or  otherwise  transfers)  gas 
subject  to  an  existing  contract  to 
another  first  seller  on  or  after  |une  3, 
1987  and  (B|  the  assizor  or  assignee  is 
eligible  to  request  nomination  of  a  price 
under  paragraph  (b)(1)  of  this  section. 

(ii)  If  the  assignor  requests  nomination 
of  a  price,  under  paragraph  (b)(1)  of  this 
section,  for  old  gas  sold  under  any 
contract  between  it  and  the  purchaser, 
the  purchaser  may  request  nomination 
of  a  price  under  paragraph  (b)(2)  of  this 
section  for  any  gas  which  on  June  3, 1987 
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was  subject  to  an  existing  contract 
between  the  purchaser  and  the  assignor. 

(iii)  If  the  assignee  requests 
nomination  of  a  price  under  paragraph 
(b)(1)  of  this  section  for  the  assigned 
gas.  the  purchaser  may  request 
nomination  of  a  price  for  any  gas  which 
on  fune  3, 1987.  was  subject  to  an 
existing  contract  between  the  assignor 
and  the  purchaser,  but  the  purchaser 
may  not  request  nomination  of  a  price 
for  any  other  gas. 

(iv)  If  the  assignee  requests 
nomination  of  a  price  under  paragraph 
(b)(1)  of  this  section  for  old  gas  other 
than  the  assigned  gas.  the  purchaser 
may  not  request  nomination  of  a  price 
under  paragraph  (b)(2)  of  this  section  for 
the  assigned  gas. 

(v)  The  purchaser  must  address  any 
requests  for  nomination  of  a  price 
authorized  by  paragraphs  (b)(5)  (ii)  or 
(iii)  of  this  section  to  the  first  seller 
currently  selling  it  the  gas  for  which 
nomination  of  a  new  price  is  requested. 

(vi)  If  a  first  seller  receives  a  request 
for  nomination  of  a  price  authorized  by 
paragraph  (b)(S)  (ii)  or  (iii)  of  this 
section  with  respect  to  an  existing 
contract  for  which  it  did  not  make  a 
nomination  request  under  paragraph 
(b)(1)  of  this  section,  the  first  seller  may 
request  under  paragraph  (b)(3)  of  this 
section  that  the  purchaser  nominate  a 
price  for  any  old  gas  sold  under  that 
contract,  whether  or  not  the  contract 
was  named  in  the  nomination  request  of 
the  assignor  or  assignee  under 
paragraph  (b)(1)  of  this  section. 


PART  284— [AMENDED] 

3.  The  authority  citation  for  Part  284 
continues  to  read  as  follows: 

Authority:  Nalurai  Gas  Act.  15  U.S.C.  717- 
717w  (1982):  Natural  Gas  Policy  Act  of  1978. 
15  U.SC.  3301-3432  (1982):  Department  of 
Energy  Organization  Act,  42  U.S.C.  7107-7352 
(1982);  E.O.  12.009,  3  CFR  142  (1978). 

4.  The  entries  for  §S  284.225  and 
284.226  in  the  table  of  contents  for  Part 
284  are  revised  to  read  as  follows: 

PART  284— CERTAIN  SALES  AND 
TRANSPORTATION  OF  NATURAL  GAS 
UNDER  THE  NATURAL  GAS  POLICY 
ACT  OF  1978  AND  RELATED 
AUTHORITIES 


Subpart  G— Blanket  Certificates 
Auttiorizing  Certain  Transportation  by 
Interstate  and  Intrastate  Pipelines  on 
Behalf  of  Ottiers  and  Service  by  Local 
Distribution  Companies 

«        •        •        •        * 

284.225    Transportation  by  interstate  or 

intrastate  pipelines  of  gas  released  under 
the  good  faith  negotiation  procedures. 

284.228    Transportation  by  interstate  or 

intrastate  pipelines  upstream  of  pipelines 
releasing  gas  under  the  good  faith 
negotiation  procedures. 

•         •         *         •         * 

5.  Section  284.225  is  revised  to  read  as 
follow: 

§  284.225     Transportation  by  interstate  and 
Intrastate  pipelines  of  gas  released  under 
the  good  faitti  negotiation  procedures. 

(a)  Applicability.  This  section  applies 
to  any  interstate  pipeline  that  is 
required  to  transport  natural  gas  under 
paragraph  (h)  of  this  section  of  the  good 
faith  negotiation  procedures  in  %  270.201 
of  this  chapter  and  to  any  intrastate 
pipeline  that  purchased  gas  immediately 
before  its  release  due  to  termination  or 
abandonment  under  {  270.201  (c).  (e).  or 
(f)  of  this  chapter. 

(b)  Blanket  certificate  for  interstate 
pipelines.  An  interstate  pipeline  is 
granted  a  blanket  certificate  of  public 
convenience  and  necessity  that 
authorizes  firm  and  interruptible 
transportation  of  natural  gas  to  any 
existing  customer  of  the  interstate 
pipeline  or  to  any  pipeline  to  which  the 
interstate  pipeline  is  interconnected,  if 
the  gas  is  released  due  to  termination  or 
abandonment  under  S  270.201  (c).  (e).  or 
(f)  of  this  chapter. 

(c)  Blanket  certificate  for  intrastate 
pipelines.  An  intrastate  pipeline  is 
granted  a  blanket  limited  jurisdiction 
certificate  of  public  convenience  and 
necessity  that  authorizes  firm  and 
interruptible  transportation  of  natural 
gas.  on  behalf  of  any  interstate  pipeline 
or  any  local  distribution  company 
served  by  an  interstate  pipeline,  to  any 
existing  customer  of  the  intrastate 
pipeline  or  to  any  pipeline  to  which  the 
intrastate  pipeline  is  interconnected,  if 
the  gas  is  released  due  to  termination  or 
abandonment  under  S  270.201  (c).  (e).  or 
(f)  of  this  chapter. 

(d)  Definition.  For  purposes  of  this 
section,  "existing  customer"  means  a 
customer  with  which  the  interstate  or 
intrastate  pipeline  has  a  contract  for  the 
sale  or  transportation  of  gas  which  is  in 
effect  on  the  date  a  written  contract  is 
executed  to  purchase  the  gas  for  which 
transportation  service  is  available  under 
this  section. 

(e)  Transportation  rates  for  interstate 
pipelines — (1)  Transportation  service 


within  contract  demand.  If  an  interstate 
pipeline  provides  transportation  of  gas 
to  an  existing  customer  under  this 
section  and.  as  a  result,  the  total 
volumes  of  gas  sold  and  transported  to 
that  customer  on  a  firm  basis  do  not 
exceed  existing  finfi  contract  demand  by 
that  customer,  the  interstate  pipeline: 

(i)  Must  base  its  transportation  rate 
for  such  gas  on  the  rate  in  a 
transportation  rate  schedule  on  file  with 
the  Commission  that  conforms  to  S  284.7 
and  S  284.8(d): 

(ii)  Must  waive  any  transportation 
reservation  fee  to  the  extent  that  a 
customer  pays  for  facilities  associated 
with  such  transportation  service  through 
demand  charges  under  its  firm  sales  rate 
schedule; 

(iii)  Must  credit  the  volumes  of  gas 
transported  against  any  minimum 
commodity  bill  obligation;  and 

(iv)  May  recover  costs,  on  an  Mcf  or 
MMBtu  basis,  associated  with  standing 
by  to  serve  a  firm  sales  rate  schedule 
customer  that  does  not  reduce  its 
contract  demand,  if  the  interstate 
pipeline  revises  its  sales  rate  schedules 
on  file  with  the  Commission. 

(2)  Transportation  service  in  excess  of 
contract  demand.  If  an  interstate 
pipeline  provides  transportation  of  gas 
to  an  existing  customer  under  this 
section  and.  as  a  result,  the  total 
volumes  of  gas  sold  and  transported  to 
that  customer  exceed  existing  firm 
contract  demand  to  that  customer,  the 
transportation  rate  for  such  gas  must  be 
the  rate  in  a  transportation  rate 
schedule  on  file  with  the  Commission 
that  conforms  to  §  284.7  and  either 

S  284.8(d)  for  firm  service  or  S  284.9(d) 
for  interruptible  service. 

(3)  Transportation  service  for  other 
customers.  If  an  interstate  pipeline 
provides  transportation  of  gas  under  this 
section  to  any  pipeline  or  customer 
other  than  an  existing  customer  on  a 
firm  basis,  the  transportation  rate  for 
such  gas  must  be  the  rate  in  a 
transportation  rate  schedule  on  file  with 
the  Commission  that  conforms  to  {  284.7 
and  either  S  284.8(d)  for  firm  service  or 

§  284.9(d)  for  interruptible  service. 

(4)  Interim  rates.  If  an  interstate 
pipeline  does  not  have  a  transportation 
rate  schedule  on  file  with  the 
Commission  that  conforms  to  {  284.7 
and  either  §  284.8(d)  for  firm  service  or 
S  284.9(d)  for  interruptible  service,  the 
interstate  pipeline  must  file  such  a  rate 
schedule  within  60  days  after  first 
providing  transportation  service  under 
this  section.  Until  such  a  rate  schedule 
becomes  effective,  the  interstate 
pipeline  must  provide  the  transportation 
service  using  the  rate  in  one  of  the 
interstate  pipeline's  transportation  rate 


schedules  on  file  with  the  Commission 
which  the  interstate  pipeline  determines 
covers  service  comparable  to 
transportation  service  authorized  under 
this  section. 

(f)  Transportation  rates  for  intrastate 
pipelines— [1]  General  rule.  Rates  and 
charges  for  transportation  of  natural  gas 
by  intrastate  pipelines  under  this  section 
shall  be  fair  and  equitable  as 
determined  in  accordance  with 
§  284.123(b)  of  this  chapter,  but  the 
intrastate  pipeline's  election  under 
§  284.123(b)  shall  not  be  subject  to  the 
conditions  in  §§  284.8(b)  and  284.9(b)  of 
this  chapter. 

(2)  Treatment  of  revenues.  The 
Commission  presumes  that  all  revenues 
received  by  an  intrastate  pipeline  in 
connection  with  transportation 
authorized  under  this  section  and 
computed  in  accordance  with 

§  284.123(b)(1)  of  this  chapter  have  been 
or  will  be  taken  into  account  by  the 
a[ipropriate  state  regulatory  agency  for 
purposes  of  establishing  transportation 
charges  by  the  intrastate  pipehne  for 
service  to  intrastate  customers. 

(3)  Presumptions.  If  the  intrastate 
P'peline  is  charging  a  rate  computed 
P'lrsuant  to  §  284,r23(b)(l)  of  this 
chapter  the  rate  charged  is  presumed  to 
bo: 

(i)  Fair  and  equitable;  and 
(ii)  Not  in  excess  of  the  rates  and 
charges  which  interstate  pipelines 
would  be  permitted  to  charge  for 
providing  similar  transportation  service. 

(4)  Filing  requirements.  Within  30 
days  of  commencement  of  new  service, 
any  intrastate  pipeline  that  engages  in 
transportation  arrangements  under  this 
section  must  file  with  the  Commission  a 
one-time  statement  that  describes  how 
the  pipeline  will  engage  in  these 
tr.insportation  arrangements,  including 
operating  conditions,  such  as  quality 
standards  and  financial  viability  of  the 
shipper.  If  the  pipeline  changes  its 
operations  under  this  subpart,  it  must 
amend  the  statement  and  file  such 
amendmeHts  not  later  than  30  days  after 
commencement  of  the  change  in 
operations. 

(g)  Reporting  requirements.  An 
interstate  pipeline  that  transports  gas 
under  a  certificate  granted  by  this 
section  is  subject  to  the  reporting 
requirements  of  §  284.223(f).  An 
intrastate  pipeline  that  transports  gas 
under  a  certificate  granted  by  this 
section  is  subject  to  the  reporting 
requirements  of  §  284.126. 

(h)  Terms  and  conditions  of  service. 
(1)  The  terms  and  conditions  of  service 
provided  under  a  blanket  certificate 
granted  by  this  section  must  conform  to 
the  transportation  requirements  of  the 
shipper,  subject  to  reasonable  operating 


conditions  of  the  pipeline  and  its 
e\'ailable  pipeline  capacity. 

(2)  An  interstate  pipeline  that 
transports  gas  under  a  certificate 
granted  by  this  section  and  is  not 
otherwise  subject  to  the  non- 
discriminatorj-  access  provisions  of 

§  284.8(b)  of  §  284.9(b)  is  not  required  to 
transport  on  behalf  of  others  any  gas  not 
released  due  to  termination  or 
abandonment  under  the  good  faith 
negotiation  procedures  of  §  270.201  of 
this  chapter. 

(3)  If  a  pipeline  that  transports  gas 
under  a  certificate  granted  by  this 
section  becomes  subject  to  the  non- 
d'scriminatory  access  provisions  of 

§  284.8(b)  or  §  284.9(b),  its  authority  and 
service  obligation  under  the  certificate 
to  transport  gas  purchased  under  a 
contract  in  effect  before  the  pipeline 
becomes  subject  to  those  provisions 
terminates  only  when  the  contract 
expires  or  is  terminated. 

6.  Section  284.226  is  revised  to  read  as 
follows: 

§  284.226    Transportation  by  interstate  and 
Intrastate  pipelines  upstream  of  pipelines 
releasing  gas  under  the  good  faith 
negotiation  procedures. 

(a)  Applicability.  This  section  applies 
to  any  upstream  interstate  or  intrastate 
pipeline  that  is  not  subject  to  the  non- 
discriminatory access  provisions  of 

§  284.8(b)  or  §  284.9(b)  of  this  chapter 
and  that  provided  transportation  of  gas 
inmediately  prior  to  its  release  by  any 
interstate  or  intrastate  pipeline  due  to 
termination  or  abandonment  under  the 
g  jod  faith  negotiation  procedures  in 
§  270.201  of  this  chapter.  Such  upstream 
pipelines  were  those  authorized  under 
any  Commission  regulation  to  transport 
natural  gas,  prior  to  the  release  of  tliat 
g  IS  due  to  termination  or  abandonment 
under  §  270.201  (c),  (e),  or  (f)  of  this 
chapter,  along  any  line  between  the 
wellhead  and  the  pipeline  that 
purchased  the  gas  immediately  before 
its  release. 

(b)  Blanket  certificate.  (1)  Upstream 
interstate  pipelines  are  granted  a 
blanket  certificate  of  public  convenience 
and  necessity  that  authorizes 
tr.insportation  of  natural  gas  release  due 
to  termination  or  abandonment  under 

§  270.201  (c).  (e)  or  (f)  of  this  chapter  on 
behalf  of  any  shipper  to  any  interstate 
pipeline  releasing  gas  under  §  270.201  of 
this  chapter,  under  the  same  terms  and 
conditions  as  previously  provided  to  the 
releasing  pipeline. 

(2)  Upstream  intrastate  pipelines  are 
granted  a  blanket  limited  jurisdiction 
certificate  of  public  convenience  and 
necessity  that  authorizes  transportation 
of  natural  gas  released  due  to 
termination  of  abandonment  under 


§  270.201  (c).  (e)  or  (f)  of  this  chapter,  on 
behalf  of  any  interstate  pipeline  or  local 
distribution  company  served  by  an 
interstate  pipeline,  to  any  pipeline 
releasing  gas  under  §  270.201  of  this 
chapter,  under  the  same  terms  and 
conditions  as  previously  provided  to  the 
releasing  pipeline. 

(c)  Transportation  rates.  The  rates 
charged  by  such  third-party,  upstream 
pipelines  for  transportation  under  this 
section  shall  be  identical  to  the  rates 
charged  under  any  pre-existing 
tiansportation  authorization  for  the 

8 '.me  service  previously  provided  to  the 
releasing  pipeline. 

(d)  Reporting  requirements.  An 
interstate  pipeline  that  transports  gas 
under  the  certificate  granted  by  this 
section  is  subject  to  the  reporting 
requirement  of  §  284.223(f).  An 
intrastate  pipeline  that  transports  gas 
under  the  certificate  granted  by  this 
section  is  subject  to  the  reporting 

n  quirements  of  §  284.126. 

[!  R  Doc.  87-12977  Filed  6-8-87:  8:45  am) ' 

BILUNO  CODE  e717-01-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

32  CFR  Part  706 

Certifications  and  Exemptions  Under 
the  International  Regulations  for 
Preventing  Collisions  at  Sea.  1972: 
A,Tiendment;  USS  AUSTIN  and  USS 
SHREVEPORT 

agency:  Department  of  the  Navy.  DoD. 
action:  Final  rule. 

summary:  The  Department  of  the  Navy 
is  amending  its  certifications  and 
exemptions  under  the  International 
Regulations  for  Preventing  Collisions  at 
Sea.  1972  (72  COLREGS),  to  reflect  that 
the  Secretary  of  the  Navy  has 
determined  that  USS  AUSTIN  (LPD-4) 
and  USS  SHREVEPORT  (LPD-12)  are 
vessels  of  the  Navy  which,  due  to  their 
special  construction  and  purpose, 
cannot  comply  fully  with  certain 
provisions  of  the  72  COLREGS  without 
interfering  with  their  special  function  as 
naval  amphibious  transport  dock  ships. 
The  intended  effect  of  this  rule  is  to 
warn  mariners  in  waters  where  72 
COLREGS  apply. 

EFFECTIVE  DATE:  May  28, 1987, 

FOR  FURTHER  INFORMATION  CONTACT: 

Captain  P.C.  Turner.  JAGG.  U.S.  Navy. 
Admiralty  Counsel,  Office  of  the  Judge 
Advocate  General,  Navy  Department, 
200  Stovall  Street,  Alexandria.  VA 
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22332-2400.  Telephone  number:  (202) 

32S-P744 

SUPPLEMENTARY  INFORMATION:  {^rsuant 

to  the  authority  granted  in  33  U.S.C. 
1605.  the  Department  of  the  Navy 
amends  32  CFK  I'art  706.  This 
amendment  provides  notice  that  the 
Secretary  of  the  Navy  has  certified  that 
USS  AUSTIN  (LPI>^)  and  USS 
SHREVEPORT  (IJ>D-12)  are  vessels  of 
the  Navy  which,  due  to  their  special 
construction  and  purpose,  cannot 
comply  fully  with  72  COLRF.GS,  Annex 
I.  section  3(a),  pertaining  to  the 
placement  of  the  after  masthead  light 
and  the  horizontal  distance  between  the 


forward  and  after  masthead  lights, 
without  interfering  with  their  special 
function  as  Navy  ships.  The  Secretary  of 
the  Navy  has  also  certified  that  the 
aforementioned  lights  are  located  in 
closest  possible  comphance  with  the 
applicable  72  COLREGS  requirements. 
Moreover,  it  has  been  determined,  in 
accordance  with  32  CFR  Parts  296  and 
701,  that  publication  of  this  amendment 
for  public  comment  prior  to  adoption  is 
impracticable,  unnecessary,  and 
contrary  to  public  interest  since  it  is 
based  on  technical  findings  that  the 
placement  of  lights  on  these  ships  in  a 
manner  differently  from  that  prescribed 
herein  will  adversely  affect  the  ships' 


ability  to  perform  their  military 
functions. 

Ust  of  Subjects  in  32  CFR  Part  706 

Marine  safety.  Navigation  (water). 
Vessels. 

PART  706— {AMENDED] 

Accordingly,  32  CFR  Part  706  is 
amended  as  follows: 

1.  The  authority  citation  for  32  CFR 
Part  706  continues  to  read: 

Autboritr-  33  U.S.C.  1605. 

2.  Table  Five  of  {  706.2  is  amended  by 
adding  the  following  vessels: 
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Dated:  May  28. 1987. 
Approved: 

lames  H.  Webb,  (r. 

Secretary  of  the  Navy. 

|FR  Doc.  87-13048  Filed  6-«-B7;  8:45  amj 

SLUNG  COOC  3S10-AE-U 


32  CFR  Part  706 

Certifications  and  Exemptions  Under 
the  International  Regulations  (or 
Preventing  Collisions  at  Sea,  1972; 
Amendment;  USS  CLEVELAND 

AGENCY:  Department  of  the  Navy,  DoD. 
action:  Final  rule. 

summary:  The  Department  of  the  Navy 
is  amending  its  certifications  and 
exemptions  under  the  International 
Regulations  for  Preventing  Collisions  at 
Sea.  1972  (72  COLREGS).  to  reflect  that 
the  Secretary  of  the  Navy  has 
determined  that  USS  CLEVELAND 
(LPD-7)  is  a  vessel  of  the  Navy  which, 
due  to  its  special  construction  and 
purpose,  cannot  comply  fully  with 
certain  provisions  of  the  72  COLREGS 
vithout  interfer^frfg^ilh  its  special 


function  as  a  naval  amphibious 
transport  dock  ship.  The  intended  effect 
of  this  rule  is  to  warn  mariners  in  waters 
where  "2  COLREGS  apply. 
EFFECTIVE  DATE:  May  28.  1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Captain  P.C.  lurnei.  JACL.  U.S.  Navy. 
Admiralty  Counsel.  Office  of  the  Judge 
Advocate  General,  Navy  Department, 
200  Stovall  Street.  Alexandria.  VA 
22332-240a  Telephone  number:  (202) 
325-9744 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  authority  granted  in  33  U.S.C 
1605,  the  Department  of  the  Navy 
amends  32  CFR  Part  706.  This 
amendment  provides  notice  that  the 
Secretary  of  the  Navy  has  certified  that 
USS  CLEVELAND  (LPD-7)  is  a  vessel  of 
the  Navy  which,  due  to  its  special 
construction  and  purpose,  cannot 
comply  fully  with  72  COLREGS.  Annex 
I.  section  3(a).  pertaining  to  the 
placement  of  the  after  masthead  light 
and  the  horizontal  distance  between  the 
forward  and  after  masthead  lights, 
without  interfering  with  Its  special 
function  as  a  Navy  ship.  The  Secretary 
of  the  Navy  has  also  certified  that  the 


aforementioned  lights  are  located  in 
closest  possible  compliance  with  the 
applicable  72  COLREGS  requirements. 
Moreover,  it  has  been  determined,  in 
accordance  with  32  CFR  Parts  296  and 
701,  that  publication  of  this  amendment 
for  public  comment  prior  to  adoption  is 
impracticable,  unnecessary,  and 
contrary  to  public  interest  since  it  is 
based  on  technical  findings  that  the 
placement  of  lights  on  this  ship  in  a 
manner  differently  from  that  prescribed 
herein  will  adversely  affect  the  ship's 
ability  to  perform  its  military  functions. 

List  of  Subjects  in  32  CFR  Part  706 

Marine  safety,  Navigation  (water). 
Vessels. 

PART  706— [AMENDED! 

Accordingly.  32  CFR  part  706  is 
amended  as  follows: 

1.  The  authority  citation  for  32  CFR 
Part  706  continues  to  read: 

Authority:  33  U.S.C.  1605. 

2.  Table  Five  of  {  706.2  is  amended  by 
adding  the  following  vessel: 


Federal  Register  /  Vul.  52.  No.  110  /  Tuesday.  June  9.  1987  /  Rules  and  Regulations  21681 


Number 


Forward 
matttiead 

IgMlaes 
than  (he 

'eqmrfxJ 

r>e<ght 

at>ove  hull 

Anr>ex  I, 

section 

2WM1) 


Alt 

mastt>e8<j 

Masthead 

kg"!  less 

hghts  nol 

than  4  5 

ovef  all 

meiers 

othef  »8»it« 

atjove 

and 

icward 

oosjrjc- 

masthead 

llOf>S 

lignt   Anne> 

Annei  1 

1,  section 

section  2(() 

2(aHli) 

All 

Vertical 

masthead 

s»>par8lion 

lights  not 

of 

visible  over 

Forward 

"masthead 

kywardkght 

masthead 

"QMS  used 

1.000 

light  not  m 

when 

meters 

forward 

lOKnng  less 

ahead  ol 

Quarter  ol 

thar 

ship  in  all 

ship  Annex 

•eouirec  t)v 

normal 

i  section 

Anne«  t. 

Degrees  ot 

3|a) 

section 

tnm  Annex 

2(3X1) 

1.  section 
2(b) 

After 

masthead 

kohl  less 

than  '.s 

ships  length 

afl  of 

•orwaid 

masthead 

Tt    Ar»ne» 
section 
I3M 


Percentage 
honzonial 
separation 

ansmed 


USS  CLEVELAND 


LPO-7 


Dated:  May  28. 1987. 
Approved: 

lames  H.  Webb,  )r.. 

Secretary  of  the  Navy. 

|FR  Doc.  87-13049  Filed  6-8-87:  8:45  amj 

BILUNG  CODE  3atO-AE-M 


32  CFR  Part  706 

Certifications  and  Exemptions  Under 
the  International  Regulations  for 
Preventing  Collisions  at  Sea,  1972; 
Amendment;  USS  OKLAHOMA  CITY 

agency:  Department  of  the  Navy,  DOD. 
action:  Final  rule. 

summary:  The  Department  of  the  Navy 
is  amending  its  certifications  and 
exemptions  under  the  International 
Regulations  for  Preventing  Collisions  at 
Sea,  1972  (72  COLREGS),  to  refiect  that 
the  Secretary  of  the  Navy  has 
determined  that  USS  OKLAHOMA 
CITY  (SSN-723)  is  a  vessel  of  the  Navy 
which,  due  to  its  special  construction 
and  purpose,  cannot  comply  fully  with 
certain  provisions  of  the  72  COLREGS 
without  interfering  with  its  special 
function  as  a  naval  submarine.  The 
intended  effect  of  this  rule  is  to  warn 
mariners  in  waters  where  72  COLREGS 
apply. 

EFFECTIVE  DATE:  M.iy  2fi,  19R7 
FOB  FURTHER  INFORMATION  CONTACT: 
Captain  P.C.  Turner.  jAGC,  U.S.  Navy, 
Admiralty  Counsel.  Office  of  the  Judge 


Advocate  General,  Navy  Department, 
200  Stovall  Street,  Alexandria,  VA 
22332-2400,  Telephone  number:  (202) 
325-9744. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  authority  granted  in  33  U.S.C. 
1605.  the  Department  of  the  Navy 
amends  32  CFR  Part  706.  This 
amendment  provides  notice  that  the 
Secretary  of  the  Navy  has  certified  that 
USS  OKLAHOMA  CITY  (SSN-723)  is  a 
vessel  of  the  Navy  which,  due  to  its 
special  construction  and  purpose, 
cannot  comply  fully  with  72  COLREGS: 
Rule  21(c),  pertaining  to  the  arc  of 
visibility  of  the  stemlight;  Annex  I, 
section  2(a)(i),  pertaining  to  the  height  of 
the  masthead  light;  Annex  I,  section 
2(k),  pertaining  to  the  height  and  relative 
positions  of  the  anchor  lights;  and 
Annex  I,  section  3(b).  pertaining  to  the 
location  of  the  sidelights.  Full 
compliance  with  the  above-mentioned 
72  COLREGS  provisions  would  interfere 
with  the  special  functions  and  purposes 
of  the  vessel.  The  Secretary  of  the  Navy 
has  also  certified  that  the  above- 
mentioned  lights  are  located  in  closest 
possible  compliance  with  the  applicable 
72  COLREGS  requirements. 

Notice  is  also  provided  to  the  effect 
that  USS  OKLAHOMA  CITY  (SSN-723) 
is  a  member  of  the  SSN-688  class  of 
vessels  for  which  certain  exemptions, 
pursuant  to  72  COLREGS,  Rule  38,  have 
been  previously  authorized  by  the 
Secretary  of  the  Navy.  The  exemptions 
pertaining  to  that  class,  found  in  the 


existing  tables  of  §  706.3.  are  equally 
applicable  to  USS  OKLAHOMA  CITY 
{SSN-723). 

Moreover,  it  has  been  determined,  in 
accordance  with  32  CFR  Parts  296  and 
701,  that  publication  of  this  amendment 
for  public  comment  prior  to  adoption  is 
impracticable,  unnecessary,  and 
contrary  to  public  interest  since  it  is 
based  on  technical  findings  that  the 
placement  of  lights  on  this  vessel  in  a 
manner  differently  from  that  prescribed 
herein  will  adversely  affect  the  vessel's 
abihty  to  perform  its  military  functions. 

List  of  Subjects  in  32  CFR  Part  706 

Marine  safety,  Navigation  (water), 
Vessels. 

PART  706— [AMENDED] 

Accordingly,  32  CFR  Part  706  is 
amended  as  follows: 

1.  The  authority  citation  for  32  CFR 
P.irt  706  continues  to  read: 

Authority:  33  U.S.C.  1605. 

2.  Table  One  of  §  706.2  is  amended  by 
adding  the  following  vessel: 


Vessel 
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3.  Table  Three  of  §  706.2  is  amended 
by  adding  the  following  vessel: 
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Dated:  May  28. 1987. 
Approved: 
lames  M  Webb.  )r, 

Sucjvlary  of  the  Navy. 

|FR  Doc  a7-l,TOS0  Piled  fr-»-87;  8:45  am] 
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GENERAL  SERVICES 
ADMINISTRATION 

41  CFRPart  101-41 
IFPMR  Amdt.  G-831 

Reduce  Mmnber  of  Copies  in  SUndard 
Form  1203,  U.S.  Government  Btf  of 
Lading— Privately  Owned  Personal 
Property  Set 

agency:  Federal  Supply  Service,  GSA. 
action:  Final  rule. 

suiMMARV:  The  General  Services 
Administration  (GSA)  is  reducing  the 
number  of  copies  in  the  Standard  Form 
(SF)  1203,  U.S.  Government  Bill  of 
Lading — Privately  Owned  Personal 
Property  (POPPGBL),  set  from  nine  to 
seven  by  eliminating  the  following:  SF 
1206— Freight  Waybill,  Carrier's  Copy, 
and  one  copy  of  SF  1203- A. 
Memorandum  Copy.  Separate  sheets  of 
1203-A's  have  been  eliminated  because 
of  low  usage. 

EFFECTIVE  DATE:  June  9.  198^ 
FOR  FURTHER  INFORMATION  CONTACT. 
John  W.  Sandfort,  Office  of 
Transportation  Audits,  (FWC)  (202)  786- 
3014  or  FTS  786-3014. 
SUPPLEMENTARY  INFORMATION:  Standard 
Form  1203  lPUi'l\.BL)  was  promulgated 
by  GSA  at  the  request  of  the 
Department  of  Defense  (DOD)  through 
its  traffic  manager,  the  Military  Traffic 
Management  Command  (MTMC).  The 
nine-part  form  was  specifically  designed 
to  fill  the  information  and  distribution 
needs  for  DODs  movements  of 
household  goods.  Section  101-41.302(b) 
of  the  Code  of  Federal  Regulations 
[CVR]  states  that  the  use  of  SF  1203  is 
mandatory  for  DOD  but  optional  for 
other  Federal  agencies. 

MTMC  has  requested  that  GSA 
reduce  the  number  of  copies  in  the  SF 
1203  set  from  nine  to  six,  thereby 
eliminatins  the  SF  1206— Freight 
Waybill,  Carriers  Copy,  and  two  copies 
of  the  SF  1203-A  Memorandum  Copy. 
MTMC  reports  that  DODs  increased  use 
of  state  of  the  art  printers  which  can 
print  only  six  copies  necessitates 
reducing  the  present  set.  A  proposed 
rue!  was  published  in  the  Federal 
Register  on  July  5, 1985  (50  FR  27626). 

Discussion  of  major  comments.  The 
following  summaries  major  comments, 
suggestions,  and  our  determinations  and 


actions  taken.  Six  comments  were 
received:  four  from  household  goods 
carriers,  one  from  a  household  foods 
forwarders'  association,  and  one  from  a 
movers'  conference.  All  of  the 
rirepondents  objected  to  a  six-part  SF 
1203,  stating  that  it  would  not  provide 
safBcient  copies  for  internal  use.  Two  of 
the  carriers  also  stated  that  nine  part 
paper  is  available  which  will  provide 
legible  copies  on  many  or  most  pnnters. 
However.  MTMC  reports  that  such 
paper  is  not  compatible  with  all  printer 
systems  used  by  DOD  As  an  alternative 
to  the  proposed  six-part  SF  1203.  one 
van  line  and  the  movers'  conference 
recommended  a  seven-part  form 
identical  to  the  existing  nine-part  SF 
1203  except  that  the  SF  1206-Freight 
Waybill,  Gamers  Copy,  and  the  last 
copy  of  SF  1203-A,  Memorandum  copy 
would  be  eliminated.  MTMC.  the 
military  services  and  GSA  agree  with 
this  counter  proposal  and  therefore  are 
adopting  the  suggestion  Finally,  the 
household  goods  forwarders' 
association  questioned  GSAs  authority 
to  propose  rules  dealing  with  the  SF 
1203.  Title  4  of  the  Code  of  Federal 
Regulations.  Subchapter  D, 
Transportation,  Part  51.2  provides  that 
standard  forms  and  procedures 
pertaining  to  payments  for 
transportation  services  furnished  for 
account  of  the  United  States  is  so 
closely  related  to  the  audit  and 
adjustment  of  claims  pertaining  thereto 
that  this  procedure  may  be  prescribed 
by  the  Administrator  of  General 
Services. 

Publication  of  this  final  rule  has  been 
withheld  until  now  to  allow  for  an 
orderly  transition  from  the  previous  SF 
1203  which,  although  revised  in  April 
1985,  did  not  become  available  to  users 
until  June  1986.  .^n  exception  to 
regulations  41  CFR  101-1 1.805-1  (a) 
states  that  any  exception  or  deviation 
granted  to  a  standarid  form  is  voided 
when  that  standard  form  is  revised. 
Therefore,  agencies  that  have  been 
granted  an  exception  to  deviate  from  the 
regulations  pertaining  to  SF  1203 
(Revised  April-85)  must  refile  for  an 
exception  with  GSA  (FWC),  if  they  wish 
to  continue  their  exception  with  these 
new  revisions  of  SF  1203. 

GSA  has  determined  that  this  rule  is 
not  a  major  rule  for  the  purposes  of 
Executive  Order  12291  of  February  17, 
1981,  because  it  is  not  likely  to  result  in 
an  annual  effect  on  the  economy  of  $100 
million  or  more:  a  major  increase  in 
costs  to  consumers  or  others;  or 
significant  adverse  effects.  Therefore,  a 
regulatory  impact  analysis  has  not  been 
prepared.  GSA  has  based  all 
administrative  decisions  underlying  this 
rule  on  adequate  information  concerning 


the  need  for.  and  consequences  of,  this 
rule;  has  determined  that  the  potential 
benefits  to  society  from  this  rule 
outweigh  the  potential  costs  and  has 
maximized  the  net  benefits;  and  has 
chosen  the  alternative  approach 
involving  the  least  net  cost  to  society. 

Pursuant  to  the  provisions  of  section  3 
of  the  Regulatory  Flexibility  Act  (5 
U.S.C.  605(b)).  GSA  has  also  determined 
that  this  final  rule  will  not  have  a 
significant  economic  impart  on  a 
substantial  number  of  small  entities. 
Therefore,  no  regulator>'  flexibility 
analysis  has  been  prepared. 

The  reporting  forms  required  by  thU 
regulation  are  not  subject  to  the 
provisions  of  Pub  L  96-511.  th<> 
Paperwork  Reduction  Act  of  1960.  and 
FIRMR  201^5  6. 

List  of  Subjects  in  41  CFR  l(n-41 

Accounting,  Claims.  Freight.  Freight 
forwarders.  Government  property 
management.  Moving  of  household 
goods.  Transportation. 

GSA  is  amending  41  CFR  Part  101-41 
as  follows: 

PART  101-41— TRANSPORTATION 
DOCUMENTATION  AND  AUDIT 

1.  The  authority  citation  for  41  GFR 
101-41  continues  to  read  as  follows: 

Authority:  31  US.C  3728.  and  40  US.C. 

486(c). 

Subpart  101-41.3— Freight 
Transportation  Services  Furnished  for 
the  Account  of  the  United  States 

2.  Section  101-41.302-1  is  amended  by 
removing  and  reserving  paragraph  (z)  as 
follows: 

§  101-41.302-1     Usttng  of  forms. 

•  *         •  «  * 

(z)  [reserved) 
«        «        *        •        • 

3.  Section  101-41  302-2  is  amended  by 
revising  paragraph  (c)  and  removing 
paragraph  (e)  as  follows: 

§  101-41.302-2     Descrtptlon  and 
distrlt>ution  of  bill*  o(  lading. 

•  *         *         *         * 

(c)  The  U.S.  Government  Bill  of 
Lading-Privately  Owned  Personal 
Property  (POPPGBL)  is  a  seven-part 
form  available  in  either  snap-out  or 
computer  pin-feed  formats.  The  sets  are 
carbon  interleaved  for  simultaneous 
preparation.  The  POPPGBL  is  arranged 
in  the  following  order: 

(1)  SF  1203  (original)  is  given  to  the 
carrier  upon  tender  of  the  shipment  for 
use  as  supporting  documentation  and  is 
to  be  submitted  with  the  voucher 
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covering  the  transportation  charges 
involved. 

(2)  SF  1204  (shipping  order)  is  retained 
by  the  earner  s  agent  at  the  shipping 
point. 

(3)  SF  1203-A  (memorandum  copy), 
one  of  three  copies,  for  use  by  the 
shipper  for  fiscal  or  administrative 
purposes.  The  remaining  two 
memorandum  copies  are  behind  the  SF 
1203-B. 

(4)  SF  1205  (freight  waybill  (original)) 
is  given  to  the  origin  carrier  and  is  either 
carried  to  destination  or  is  otherwise 
sent  to  destination  in  compliance  with 
origin  carrier's  instructions.  It  also 
serves  as  the  substitute  billing  document 
when  the  original  POPPGBL  is  lost  or 
destroyed. 

(5)  SF  1203-B  (memorandum  copy- 
consignee)  is  given  to  the  consignee 
(property  owner)  at  time  of  pickup  of  the 
shipment. 

(6)  SF  1203-A  (memorandum  copy) 
same  as  (3). 

(7)  SF  1203-A  (memorandum  copy) 
same  as  (3), 


Subpart  101-41.49— inustration  of 
Forms 

§101-41.4901-1206    [Removed) 

4.  Section  101-41.4901-1206  is 
removed. 

Dated:  May  19, 1987. 
T.C.  Golden, 

Administrator  of  Cenerol  Services. 
[FR  Doc.  87-13024  Filed  6-a-e7;  8:45  amj 

BILLING  CODE  M;0-2«-M 


41  CFR  Part  101-41 

(FPMR  AmdtG-a21 

Payment  of  Substitute  Documents 

agency:  Federal  Supply  Service,  GSA, 
ACTION:  Final  rule. 

summary:  The  General  Services 
Administration  amends  the  Federal 
Property  Management  Regulations  by 
providing  that  payment  on  carrier 
billings  supported  by  substitute  billing 
documents  may  be  delayed  until 
certifying  officers  can  verify  that  a  prior 
payment  has  not  been  made.  Military 
finance  offices  have  reported  that  a 
significant  number  of  duplicate 
payments  result  when  payment  on  a 
billing  supported  by  a  substitute 
document  is  made  prior  to  the  receiving 
of  the  original  billing  document  or  when 
a  substitute  billing  document  is 
submitted  for  payment  less  than  30 


calendar  days  after  the  original  billing 
document  has  been  submitted.  Because 
payments  are  generally  made  within  30 
days  after  receipt  of  a  billing,  certifying 
offices  do  not  have  sufficient  time  to 
ensure  that  previous  payments  have  not 
been  made.  This  amendment  alleviates 
the  duplicate  payment  problem  by 
allowing  agencies  to  consider  substitute 
billings  as  doubtful  claims  and  delaying 
payment  until  verification  has  been 
made. 

EFFECTIVE  DATE:  )une  9.  1987. 
FOR  FURTHER  INFORMATION  CONTACT: 

John  W.  Sandfort,  Collections,  Accounts, 
and  Procedures  Division,  Office  of 
Transportation  Audits,  (202)  786-3014  or 
FTS  788-3014. 
SUPPLEMENTARY  INFORMATION:  The 

Prompt  Payment  Act  requires  that 
carrier  bills  be  paid  by  the  due  date, 
usually  not  later  than  30  calendar  days 
after  receipt  of  a  proper  billing,  to  avoid 
interest  penalties.  A  previous  change  to 
section  101-41.307  permits  carriers  to 
submit  a  self-certified  original  freight 
waybill  (SF  1105  or  SF  1205)  for  payment 
when  the  original  Government  bill  of 
lading  (GBL)  or  original  personal 
property  GBL  is  lost  or  destroyed.  That 
change  enabled  carriers  to  receive 
timely  pajTnents  but  has  significantly 
increased  the  number  of  duplicate 
payments  made  by  paying  offices. 

A  Notice  of  Proposed  Rulemaking  was 
published  in  the  Federal  Register  on  July 
31, 1986  (51  FR  27425).  A  30-day 
comment  period  ending  September  2, 
1986,  was  provided.  There  were  two 
responses.  Both  respondents  concurred 
with  the  proposal;  however,  one  also 
recommended  that  a  clause  be  included 
exempting  payment  of  substitute 
documents  from  the  Prompt  Payment 
Act  (PPA).  This  suggestion  was  adopted 
by  adding  to  the  proposed  rule  a 
reference  to  section  101-41 .604-2[b)(6) 
which  excludes  doubtful  claims  from  the 
interest  penalties  under  the  PPA. 

GSA  has  determined  that  this  rule  is 
not  a  major  rule  for  the  purposes  of 
Executive  Order  12291  of  February  17, 
1981,  because  it  is  not  likely  to  result  in 
an  annual  effect  on  the  economy  of  SlOO 
million  or  more;  a  major  increase  in 
costs  to  consumers  or  others;  or 
significant  adverse  effects.  Therefore,  a 
regulatory  impact  analysis  has  not  been 
prepared.  GSA  has  based  all 
administrative  decisions  underlying  this 
rule  on  adequate  information  concerning 
the  need  for,  and  consequences  of  this 
rule:  has  determined  that  the  potential 
benefits  to  society  from  this  rule 
outweigh  the  potential  costs  and  has 
maximized  the  net  benefits;  and  has 


chosen  the  alternative  approach 
involving  the  least  net  cost  to  society. 

Pursuant  to  the  provisions  of  section  3 
of  the  Regulatorv  Flexibilitv  Act  [5 
U.S.C.  605(b)],  GSA  has  also  detennined 
that  this  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Therefore,  no  regulatory  flexibility 
analysis  has  been  prepared. 

The  reporting  forms  required  by  this 
regulation  are  not  subject  to  the 
provisions  of  Pub.  L  96-511.  the 
Paperwork  Reduction  Act  of  1980,  and 
HRMR  201-45.8. 

List  of  SubjecU  in  41  CFR  Part  101-41 

Air  carriers.  Accounting,  Claims, 
Freight  forwarders,  Government 
property  management  Maritime 
carriers.  Moving  of  household  goods. 
Passenger  services.  Railroads, 
Transportation. 

Title  41,  Part  101-41  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  101-41— TRANSPORTATION 
DOCUMENTATION  AND  AUDIT 

1.  The  authority  citation  for  41  CFR 
Part  101-41  continues  to  read; 

Authority:  31  U.S.C.  3726,  and  40  U.S.C 
486(c). 

2.  The  table  of  contents  for  Part  101- 
41  is  amended  by  revising  S  101-41.307-3 
as  follows: 

§101-41 .307-3    Payment  of  sutMtrtute 
documents. 

Subpart  101-41.3— Freight 
Transportation  Services  Furnished  for 
the  Account  of  the  United  States 

3.  Section  101-41.307-3  is  revised  to 

read  as  follows: 

§  1C 1-4 1.307-3     Payment  of  substitute 
documents. 

SF  1105  and  SF  1205  documents 
certified  in  accordance  with  procedures 
in  §  101-41.307-2  may  be  construed  as 
doubtful  claims  and  payment  delayed 
(as  set  forth  in  §  101-41.604-2(b)(6))  until 
certifying  officers  verify  that 
transportation  bills  associated  with 
these  forms  have  not  previously  been 
paid. 

Dated:  May  19. 1987. 
T.C  Golden, 

Administrator  of  General  Services. 
(FR  Doc.  87-13023  Filed  6-8-87;  8:45  am] 
BUXlNG  CO0£  6a20-24-M 


21B84 


Federal  Register  /  Vol.  52,  No.  110  /  Tuesday,  June  9.  1987  /  Rules  and  Regulations 


Federal  Register  /  Vol.  52.  No.  110  /  Tuesday.  June  9,  1987  /  Rules  and  Regulations 


21685 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  0  and  73 

I  MM  Docket  No.  86-406;  FCC  87-137) 

Broadcast  Services;  Amendment  of 
the  Main  Studio  Location  and  Program 
Origination  Rules  for  Radio  and 
Television  Broadcast  Stations 

agency:  Federal  Communications 

(Commission. 

action:  Final  rule. 

summary:  This  action  modiHes  S  73.1125 
of  the  Commission's  Rules,  the  main 
studio  location  rule,  to  permit  broadcast 
stations  to  locate  their  main  studios  at 
any  point  within  their  principal 
community  contours.  It  also  eliminates 
§  73.1130  of  the  Commission's  Rules,  the 
program  origination  rule  for  radio  and 
television  broadcast  stations.  This 
action  is  needed  to  conform  these 
requirements  to  current  broadcast 
station  operations  and  to  allow 
broadcasters  additional  flexibility 
consistent  with  Commission  objectives. 
EFFECTIVE  DATE:  July  16, 1987. 
ADDRESS:  Federal  Communications 
Commission.  Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Fileen  E.  Huggard,  Policy  and  Rules 
Division.  Mass  Media  Bureau,  (202)  632- 
7792. 

SUPPLEMENTARY  INFORMATION:  This  is  a 

summary  of  the  Coinnussion's  Report 
and  Order  in  MM  Docket  No.  86-406, 
adopted  April  16. 1987.  and  released 
June  1.  1987. 

The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (Room  230). 
1919  M  Street.  NW..  Washington.  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Services, 
2100  M  Street,  NW.,  Suite  140. 
Washington.  DC  20037.  (202)  857-3800. 

Summary  of  Report  and  Order 

1.  By  this  action,  the  Commission 
amends  its  main  studio  rules  to  conform 
their  requirements  to  current  modes  of 
broadcast  station  operations.  Section 
73.1125  of  the  Commission's  Rules,  the 
main  studio  location  rule,  has  required, 
with  certain  exceptions,  that  every 
broadcast  station  maintain  its  main 
studio  in  its  community  of  license.  The 
program  origination  rule,  found  in 
S  73.1130  of  the  Commission's  Rules,  has 
required  that  every  broadcast  station 
originate  more  than  50  percent  of  its 
non-network  programs  from  its  main 


studio  or  other  points  situated  within  its 
community  of  license.  These  rules  were 
adopted  as  means  to  implement  section 
307(b)  of  the  Communications  Act  of 
1934.  as  amended,  on  the  determination 
that  an  accessible  main  studio  and  the 
origination  of  substantial  amount  of 
programming  in  the  community  assures 
interaction  between  the  station  and  the 
community,  and  also  assures 
programming  which  is  responsive  to  the 
interests  and  needs  of  the  community. 

2.  The  Notice  of  Proposed  Rule 
Making  in  this  proceeding  was  adopted 
on  October  16. 1986.  in  response  to  a 
Petition  for  Rule  Making  filed  by  the 
Arizona  Justice  Committee.  The 
Commission  proposed,  for  both  radio 
and  television  broadcast  stations, 
amendment  of  the  main  studio  location 
rule  to  allow  a  station  to  locate  its  main 
studio  within  its  service  area  or  within 
its  city  grade  ( "principal  community  ") 
contour  or.  alternatively,  elimination  of 
the  main  studio  rule,  and  the  complete 
elimination  of  the  program  origination 
rule. 

3.  Developments  in  broadcast 
technology  and  production  methods,  and 
competitive  marketplace  forces,  have 
eroded  the  role  of  the  main  studio  in  the 
origination  of  a  broadcast  station's 
programming.  We  no  longer  believe, 
therefore,  that  studio  facilities  within 
the  political  boundaries  of  the 
community  of  license  necessarily 
promote  responsive  programming.  In 
addition,  as  residents  generally 
communicate  with  the  station  by 
telephone  or  mail,  and  in  light  of 
developments  in  transportation 
facilities,  a  studio  located  outside  the 
community  may  be  as  accessible  as  a 
studio  within  the  community.  Moreover, 
the  present  rule  may  preclude  the 
efficiencies  to  be  realized  by  collocating 
the  station's  studio  at  its  transmitter  site 
and  may  prevent  a  station  from 
relocating  to  a  lower  cost  area.  Based 
upon  the  foregoing  factors,  we  believe  it 
is  in  the  public  interest  to  relax  the  rule 
to  permit  a  station  to  locate  its  main 
studio  outside  its  community  of  license 
at  any  point  within  its  principal 
community  contour. 

4.  At  this  time,  we  reject  our 
alternative  proposals  to  eliminate  the 
rule  or  adopt  a  service  area  location 
standard.  We  have  adopted  a  prudent 
course  of  action,  which  will, 
nonetheless,  grant  most  stations  the 
flexibility  they  require  to  obtain  the 
efficiencies  which  are  now  precluded  by 
the  present  rule. 

5.  To  assure  meaningful  community 
participation  in  our  licensing  process, 
we  will  require  that  every  station 
maintain  it  public  inspection  file  within 


its  community  of  license  and  a  local  or 
toll-free  telephone  number. 

6.  The  program  origination  rule  found 
in  §  73.1130  is  eliminated  because  the 
original  rationale  of  the  rule  is  no  longer 
valid.  Today,  programming  originating 
from  within  the  community  is  not 
necessarily  responsive  to  the  interests 
and  needs  of  the  community,  and 
broadcast  stations,  utilizing  rapidly 
developing  technology,  are  able  to 
originate  responsive  programming  from 
whatever  its  source.  In  addition,  the  rule 
imposes  unnecessary  costs  and  may 
actually  preclude. the  presentation  of 
responsive  programming. 

7.  The  amended  rules  will  be 
applicable  to  all  broadcast  stations.  We 
believe  our  action  is  fully  consistent 
with  section  307(b)  of  the  Act.  We 
conformed  our  requirements  to  current 
modes  of  station  operations,  granting  a 
substantial  degree  of  additional 
Hexibility  to  broadcasters,  without 
altering  any  of  their  obligations  or  their 
ability  to  fulfill  those  obligations. 

8.  Finally,  the  dual  city  licensing 
provision  now  found  in  §73.1120  is 
deleted.  That  provision  was  adopted  to 
alleviate  a  potential  burden  of  the 
deleted  program  origination  rule.  In 
addition,  we  are  modifying  the  language 
of  certain  rules  regarding  the  local 
public  inspection  file  and  the 
modification  of  station  facilities  to 
conform  their  language  to  the  amended 
main  studio  location  rule. 

9.  The  rules  adopted  herein  have  been 
analyzed  with  respect  to  the  Paperwork 
Reduction  Act  of  1980  and  have  been 
found  to  impose  new  or  modified 
information  collection  requirements  on 
the  public.  Implementation  of  these  new 
or  modified  requirements  will  be  subject 
to  approval  by  the  Office  of 
Management  and  Budget  as  prescribed 
by  the  Act. 

10.  Pursuant  to  the  Regulatory 
Flexibility  Act  of  1980.  5  U.S.C.  604.  a 
final  regulatory  Hexibility  analysis  has 
been  prepared.  It  is  available  for  public 
viewing  as  part  of  the  complete 
decision,  which  may  be  obtained  from 
the  Commission  or  its  copy  contractor. 

Ordering  Clauses 

11.  Accordingly,  it  is  ordered  that 
under  the  authority  contained  in 
sections  1.  3.  4  (i)  and  (j).  303.  307(b).  308 
and  309  of  the  Communications  Act  of 
1934.  as  amended.  Parts  0  and  73  of  the 
Commission's  Rules  and  Regulations  are 
amended,  effective  July  16. 1987.  as  set 
forth  below. 

12.  It  is  further  ordered  that  FCC 
Forms  301  and  340  will  be  amended  by 
separate  Commission  action,  in 


accordance  with  the  provisions  of  this 
Report  and  Order. 

13.  It  is  further  ordered  that  this 
proceeding  is  terminated. 

List  of  Subjects 

47  CFR  Part  0 

Reporting  and  record  keeping 
requirements. 

47  CFR  Part  73 

Radio  broadcasting.  Television 
broadcasting. 

Rule  Changes 

Parts  0  and  73  of  Title  47  of  the  Code 
of  Federal  Regulations  are  amended  as 
follows: 

1.  The  authority  citations  for  Parts  0 
and  73  continue  to  read  as  follows: 

Authority:  47  U.S.C.  154  and  303. 
PART ©—(AMENDED) 

2.  Section  0.455  is  amended  by 
revising  paragraph  {b)(l)  to  read  as 
follows: 

§  0.455    Other  k>c8tk>ns  at  iwtticti  records 

may  t>e  inspected. 

•         •         •         •         . 

(b)  Mass  Mjklia  Bureau.  (1) 
Applications  for  broadcast 
authorizations  and  related  files  are 
available  for  public  inspeciton  in  the 
Mass  Media  and  Dockets  Reference 
Room.  See  §  0.453(a)(2).  Certain 
broadcast  applications,  reports  and 
records  are  also  available  for  inspection 
in  the  community  in  which  the  station  is 
located  or  is  proposed  to  be  located.  See 
§  §  73.3526  and  73.3527. 


PART  73— [AMENDED] 
§73.1120    |Amer»dedl 

3.  Section  73.1120.  Station  location,  is 
amended  by  removing  paragraphs  (b) 
and  (c). 

4.  Section  73.1125  is  revised  to  read  as 
follows: 

§73.1125    Station  nwin  «tudto  locatioa 
(a)  Each  AM.  F'M  and  TV  broadcast 
station  shall  maintain  a  main  studio 
within  the  station's  pnncipal  community 
contour  as  defined  in  §  73.24(j)  (5  mV/m 
daytime  contour).  §  73.315(a)  and 
S  73.685(a).  respectively,  of  this  chapter, 
except 

(1)  A.M  stations  licensed  as 
synchronous  amplifier  transmitters 
("AM  boosters")  or. 

(2)  An  FM  station  whose  main  studio 
is  located  at  the  collocated  mam  studio- 
transmitter  site  of  a  commonly-owned 
AM  station  licensed  to  the  same 
principal  community  or. 


(3)  Any  AM,  FM  or  TV  broadcast 
station  whose  main  studio  is  located  in 
the  community  to  which  the  station  is 
licensed  to  serve  at  a  point  situated 
outside  the  principal  community  contour 
or. 

(4J  AM,  FM  or  TV  stations,  when  good 
cause  exists  for  locating  the  main  studio 
outside  the  station's  pnncipal 
community  contour  and  that  to  do  so 
would  be  consistent  with  the  operation 
of  the  station  m  the  public  interest. 

(b)  Relocation  of  the  main  studio  may 
be  made: 

(1)  From  one  point  to  another  within 
the  principal  community  contour  or  from 
a  point  outside  the  pnncipal  community 
contour  to  one  within  it.  without  specific 
FCC  authority,  but  notification  to  the 
FCC  in  Washington  shall  be  made 
promptly;  however. 

(2)  From  a  point  within  the  principal 
community  contour  to  one  outside  it  or 
from  one  such  point  outside  the 
community  contour  to  another,  only  by 
first  securing  modification  of 
construction  permit  or  license  (FCC 
Forms  301  for  commercial  stations  and 
340  for  noncommercial  educational 
stations.) 

(3)  Exceptions  to  paragraph  (b)(2)  of 
this  section  are: 

(i)  Relocation  of  the  main  studio  of  an 
FM  station  to  the  collocated  main 
studio-transmitter  site  of  a  commonly- 
owned  AM  station  licensed  to  the  same 
principal  community;  and. 

(ii)  Relocation  of  the  main  studio  from 
one  point  to  another  within  the  principal 
community  of  license  or  from  a  point 
outside  the  principal  community  to  one 
within  it. 

(iii)  Notification  to  the  FCC  in 
Washington  shall  be  made  promptly  of 
such  relocations  described  in 
paragraphs  (b)(3)  (i)  and  (ii)  of  this 
section. 

(c)  Each  AM.  FM  and  TV  broadcast 
station  shall  maintain  a  local  telephone 
number  in  its  community  of  license  or  a 
toll-free  number. 

(d)  Where  the  principal  community  to 
be  served  does  not  have  specifically 
defined  political  boundaries, 
applications  will  be  considered  on  a 
case-by-case  basis  by  the  FCC  to 
determine  if  the  main  studio  is  located 
within  the  principal  conununity  to  be 
served. 

§73.1130    (Removed] 

5.  Section  73.1130.  Station  program 

origination,  is  removed. 

6.  Section  73.1690  is  amended  by 
revising  paragraphs  (b)(3)  and  (dKl)  to 
read  as  follows: 


§73.1690     Modtflcstion  of  transmission 
systems. 

•  •         •         «         • 

(b)  *  *  • 

(3)  Change  in  location  of  the  main 
studio  to  a  location  outside  the  station's 
principal  community  contour,  except  as 
provided  for  in  S  73.1125. 

•  •        *        •        * 

(d)  *  *  • 

(1)  Change  in  studio  location  within 
the  principal  conununity  contour.  See 
§  73.1125. 

*  •  *  •  * 

7.  Section  73  J526  is  amended  by 
revising  paragraph  (d)  to  read  as 

follows: 

§  73.3526    Local  public  inspection  file  of 
commercial  stations. 

•  *         •         •         • 

(d)  Location  of  records.  The  file  shall 
be  maintained  at  the  main  studio  of  the 
station,  where  such  studio  is  located  in 
the  community  to  which  the  station  is 
licensed,  or  any  accessible  place  (such 
as  a  public  registry  for  documents  or  an 
attorney's  office]  in  the  community  to 
which  the  station  is  or  is  proposed  to  be 
licensed,  and  shall  be  available  for 
public  inspection  at  any  time  during 
regular  business  hours. 
»        *        «        •        • 

8.  Section  73.3527  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

§  73.3527    Local  public  Inspection  me  of 
noncommercial  educational  stations. 

***** 

(d)  Location  of  records.  The  file  shall 
be  maintained  at  the  main  studio  of  the 
station,  where  such  studio  is  located  in 
the  community  to  which  the  station  is 
licensed,  or  at  any  accessible  place 
(such  as  a  public  registry  for  documents 
or  an  attorney's  office)  in  the  community 
to  which  the  station  is  or  is  proposed  to 
be  licensed,  and  shall  t>e  available  for 
public  inspection  at  any  time  during 
regular  business  hours. 
***** 

9.  Section  73.3538  is  amended  by 
revising  paragraphs  (a)(5).  (a)(6)  and 
{a)(7)  to  read  as  follows: 

§73  3538    Application  to  make  changes  »n 
an  existing  staUon. 

***** 

(a)  *  *  * 

(5)  To  move  the  main  studio  location 
of  an  AM  station  to  a  location  outside 
the  principal  community  contour  or  to 
move  the  studio  from  one  location 
outside  the  principal  community  contour 
to  another  such  location  (other  than  to  a 
point  within  the  principal  community). 
See  §  73.1125. 
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(6)  To  move  the  main  studio  of  an  FM 
station  to  a  location  outside  the 
principal  community  contour  or  to  move 
the  studio  from  one  location  outside  the 
principal  community  contour  to  another 
such  location  (other  than  to  the 
collocated  studio-transmitter  site  of  a 
commonly-owned  AM  station  licensed 
to  the  same  community  or  to  a  point 
within  the  principal  community).  See 

§  73.1125. 

(7)  To  move  the  main  studio  of  a  TV 
station  to  a  location  outside  the 
principal  community  contour  or  to  move 
the  studio  from  one  location  outside  the 
principal  community  contour  to  another 
such  location  (other  than  to  a  point 
within  the  principal  community).  See 

§  73.1125. 

•  *  «  *  * 

10.  Section  73.3580  is  amended  by 
revising  paragraph  (f)(9)  to  read  as 

follows- 

§  73.3580     Local  public  notK  e  o(  filing  o( 
broadcast  applications 

•  •  •  •  • 

(0*** 

(9)  A  statement  that  a  copy  of  the 
application,  amendment(s).  and  related 
material  are  on  File  for  public  inspection 
at  a  stated  address  in  the  community  in 
which  the  station  is  located  or  is 
proposed  to  be  located.  See  SS  73.3526 
and  73.3527. 

•  •         •         *         * 

11.  Section  73.3594  is  amended  by 
revising  paragraph  (d)(5)  to  read  as 
follows: 

§73  3594     Local  public  notice  of 
designation  tor  hearing. 

•  *  •  •  * 

(d)  *  *  * 

(5)  A  statement  that  a  copy  of  the 
application,  amendment(s).  and  related 
material  are  on  file  for  public  inspection 
at  a  stated  address  in  the  community  in 
which  the  station  is  located  or  is 
proposed  to  be  located.  See  SS  73.3528 
and  73.3527. 

•  «         *         *         * 

Federal  Communications  Commission. 
William  ].  Tricarico, 
Secretary. 
(FR  Doc.  87-12958  Filed  5-8-87;  8:45  am) 
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47CFR  Part  2 

Removal  of  Footnote  US234  From  the 
Table  of  Frequency  Allocations  In  ttie 
Commission  s  Rules 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  rule. 


SUMMARY:  The  Federal  Communications 
Commission  amends  Part  2  of  its  rules  to 
remove  footnote  US234  from  the  Table 
of  Frequency  Allocations.  Footnote 
US234  provides  for  the  primary 
operation  of  several  Government 
stations  in  the  14.4-14.5  GHz  band  until 
December  31. 1986.  Since  this  date  has 
passed,  footnote  US234  is  obsolete  and 
is  therefore  being  removed. 

EFFECTIVE  DATE:  I'inf  22    }W 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Joseph  P.  Husnay,  Office  of 
Engineering  and  Technology,  (202)  653- 
8106. 

SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  47  CFK  F.irt  2 

Frequency  allocations. 

Order 

Adopted:  May  11, 1967. 
Released:  May  18.  1987. 
By  the  Mana)jing  Director 

1.  Government  fixed  and  mobile 
stations  in  the  14.4-14.5  GHz  band  are 
allocated  on  a  secondary  basis  to  the 
fixed-satellite  service,  as  indicated  in 
the  Table  of  Frequency  Allocations  in 
S  2.106  of  the  Commission's  Rules. 
However,  footnote  US234  allows  fixed 
and  mobile  government  stations  located 
at  Point  Mugu,  CA;  Fort  Bragg.  NC; 
Vandenberg.  CA;  and  Boiling  AFB.  DC; 
to  operate  on  a  primary  basis  in  the  " 
14.4-14.5  GHz  band  until  December  31. 
1986.  After  December  31. 1986.  these 
Government  stations  may  continue  to 
operate  on  a  secondary  basis.  Since  this 
date  has  passed,  footnote  US234  is  now 
obsolete  and  is  therefore  being  removed. 

2.  This  action  is  considered  to  be 
editorial  in  nature.  Accordingly,  it  is 
ordered  that  footnote  US234  in  Part  2  of 
the  Commissions  Rules  is  removed 
pursuant  to  the  authority  of  47  U.S.C. 
154(i).  302,  and  303,  and  pursuant  to 

§  0.231(d)  of  the  Commission's  Rules. 
Because  the  deletion  of  US234  is  non- 
substantive, the  notice  and  comment 
provisions  as  well  as  the  effective  date 
requirements  of  the  Administrative 
Procedure  Act  are  inapplicable.  This 
action  becomes  effective  immediately 

Federal  Communications  Commission. 
Edward  |.  Minkel. 

\tanni!inii  Dirfvtor 

PART  2— {AMENDED] 

Part  2  of  title  47  of  the  CFR  is 
amended  as  follows: 

1.  The  authority  citation  for  Part  2 
continues  to  read: 

Authority:  Sees.  4.  303.  48  Stat.  1066. 1082. 
as  amended:  47  U.S.C.  154.  303.  unless 
otherwise  noted. 


{2.106    (Amended] 

2.  Section  2.106  is  amended  by 
removing  footnote  US234  from  the  fourth 
and  fifth  columns  of  the  GHz  band  14.4- 
14.5  and  from  the  list  of  US  footnotes. 
(FR  Doc  87-13080  Filed  6-8-87;  8:45  am] 
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47  CFR  Parts  2  and  15 

IGen  Docket  No  86-339  FCC  871671 

Relaxation  of  Equipment  Authorization 
Procedure  Applicable  to  the  Receiver 
Portion  of  a  Transceiver 

agency:  Federal  Communications 

C^'mmission. 
action:  Final  rule. 

summary:  The  Commission  is  amending 
its  rules  to  change  the  equipment 
authorization  required  for  the  receiver 
portion  of  a  type  accepted  or  certified 
transceiver.  This  action  will  relax  the 
equipment  authorization  required  for  the 
receiver  portion  of  such  transceivers 
from  notification  to  verification,  and  will 
relieve  the  applicants  from  having  to  file 
two  separate  applications  for  equipment 
approval. 
EFFECTIVE  DATE:  July  13, 1987. 

ADDRESS:  Federal  Communications 
Commission.  Washington.  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 

George  ildrenberg,  Techiucai  Sidndards 
Branch.  Office  of  Engineering  and 
Technology.  (202)  653-7314 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order  FCC  87-167  relating  to  the 
Commission's  action  adopted  on  May  1. 
1987,  and  released  on  May  27. 1987. 

The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (Room  230). 
1919  M  Street  NW.,  Washington.  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Service. 
(202)  857-3800.  2100  M  Street.  NW..  Suite 
140.  Washington,  DC  20037. 
summary:  The  Commission  is  changing 
the  equipment  authorization  required  for 
the  receiver  portion  of  a  type  accepted 
or  certified  transceiver  (transmitter/ 
receiver).  The  Commission's  has  shown 
that  the  receiver  portion  of  these 
transceivers  have  demonstrated  an 
excellent  record  of  compliance  with 
technical  standards  set  forth  in  the 
Rules,  and  that  continued  technical 
oversight  can  be  relaxed  from 
notification  to  verification.  Type 
acceptance  or  certification  of  the 


transmitter  poriion  will  continue  to  be 
required  to  maintain  compliance  with 
the  Rules,  and  to  prevent  interference 
from  these  devices. 

List  of  Subjects  In  47  CFR  Parts  2  and  15 

Radio,  Communications  equipment. 
Wiliiam  J.  Tricarico, 
Secretary. 

Part  2  of  Title  47  of  the  Code  of 
F::deral  Regulations  is  amended  as 
follows: 

PART  2-FREOUENCY  ALLOCATIONS 
AND  RADIO  TREATY  MATTERS; 
GENERAL  RULES  AND  REGULATIONS 

Subpart  J— Equipment  Authorization 
Procedures 

1.  The  authority  citation  for  Part  2. 
Subpart  J  is  revised  to  read  as  follows: 

Authority:  Sees.  4.  303.  307.  48  Stat.,  as 
a:nended.  1066.  1082. 1083;  sec.  302,  82  Stat. 
2'K);  47  U.S.C.  154.  302,  303,  307,  unless 
otherwise  noted. 

2.  The  authority  citations  for  §§  2.925 
and  2.926  are  removed. 

3.  In  §  2.925,  paragraph  (b)(4)  is  added 
to  read  as  follows: 

§  2.925    Identification  of  Equipment 


(b)  *  *  * 

(4)  For  a  transceiver,  the  receiver 
portion  of  which  is  subject  to 


verification  pursuant  to  §  15.69(c)  of  this 
chapter,  the  FCC  Identifier  required  for 
the  transmitter  portion  shall  be 
preceded  by  the  term  "FCC  ID:". 

*  •  •  ■  -    * 

^  2.926    [Amended] 

4.  In  §  2.926,  paragraph  (e)  is  revised 
to  read  as  follows:  §  2.926  FCC 
identifier. 
•        •        •        »        » 

(e)  No  FCC  Identifier  may  be  used  on 
equipment  to  be  marketed  unless  that 
specific  identifier  has  been  validated  by 
a  grant  of  equipment  authorization 
i.ssued  by  the  Commission.  This  shall 
not  prohibit  placement  of  an  FCC 
identifier  on  a  transceiver  which 
includes  a  verified  receiver  subject  to 
§  15.69,  provided  that  the  transmitter 
portion  of  such  transceiver  is  covered  by 
a  valid  grant  of  type  acceptance  or 
certification.  The  FCC  Identifier  is 
uniquely  assigned  to  the  grantee  and 
may  not  be  placed  on  the  equipment 
without  authorization  by  the  grantee. 
See  §  2.803  for  conditions  applicable  to 
the  display  at  trade  shows  of  equipment 
which  has  not  been  granted  equipment 
authorization  where  such  grant  is 
required  prior  to  marketing.  Labelling  of 
such  equipment  may  include  model  or 
tjpe  numbers,  but  shall  not  include  a 
purported  FCC  Identifier. 

Part  15  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 


PART  15— [AMENDED] 

1.  The  authority  citation  for  Part  15 
continues  to  read  as  follows: 

Authority:  Sees.  4.  303,  48  Stat.  1066. 1082. 
as  amended:  47  U.S.C.  154.  303;  Interpret  or 
apply  Sec.  301,  48  Stat.  1061;  47  U.S.C.  301. 
unless  otherwise  noted. 

2.  Section  15.69,  paragraph  (b),  is 
amended  by  adding  item  8  to  read  as 
follows: 

§  15.69     Equipment  authonzatlon  for  a 
receiver. 


(b)  *  *  * 


Type  of  receiver 


Equipment 
authonzatton  required 


8.  The  recerver 
portion  of  all 
transceivers, 
which  contain  a 
type  accepted  or 
certified 
transmrtter 


Verification 


[FR  Doc.  87-12847  Filed  6-8-«7:  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains   notices  to  the   public   of  the 
proposed   issuance   of   njles   and 
regulations    The   purpose   of   these   notices 
IS   to   give   interested   persons   an 
opportunity   to   participate   in   the   rule 
making   poor  to   the   adoption  of  the   final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  91 

IDocKet  No.  86-067] 

Exportation  of  Cattle;  Increasing  Pen 
Size  on  Ocean  Vessels 

agency:  Anmidl  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Proposed  rule. 

summary:  We  propose  to  increase,  from 
120  sq.  ft.  to  226  sq.  ft.,  the  maximum 
size  of  pens  in  which  cattle  may  be 
shipped  in  ocean  vessels.  This  action 
appears  necessary  because  most  pens  in 
ocean  vessels  equipped  to  transport 
cattle  are  between  120  and  226  sq.  ft., 
and  we  have  no  evidence  that  pens  of 
this  larger  size  cause  illness  or  injury  to 
cattle  shipped  in  them.  Our  proposal 
would  remove  an  unnecessary 
restriction  while  maintaining  high 
standards  for  humane  treatment  of 
cattle  shipped  by  ocean  vessel. 
DATE:  All  comments  postmarked  on  or 
before  August  10, 1987  will  be 
considered. 

ADDRESS:  Send  your  comments  to 
Steven  B.  Farbman,  Assistant  Director, 
Regulatory  Coordination.  APHIS,  USDA. 
Room  728,  Federal  Building,  6505 
Belcrest  Road,  Hyattsville.  MD  20782. 
Please  state  that  your  comments  refer  to 
Docket  No.  86-067.  Comments  we 
receive  may  be  inspected  at  Room  728  of 
the  Federal  Building  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Richard  Bowe n.  Senior  Staff 
Veterinarian,  Import-Export  and 
Emergency  Planning  Staff,  Veterinary 
Services,  APHIS,  USDA.  Room  806, 
Federal  Building,  6505  Belcrest  Road. 
Hyattsville,  MD  20782;  301-436-8499. 


SUPPLEMENTARY  INFORMATION:  The 
regulations  in  9  CFR  Part  91  concern 
inspection  and  handling  of  livestock 
exported  from  the  United  States.  Section 
91.25  contains  space  requirements  for 
animals  on  ocean  vessels.  These 
requirements  are  necessary  to  control 
the  onboard  movement  of  animals  and 
to  allow  separation  of  animals  by 
weight  and  type  while  ensuring  that 
animals  have  adequate  ventilation  and 
sufficient  room  to  feed,  water,  rest,  and 
receive  proper  care  during  ocean 
voyages. 

Currently,  the  regulations  in 
S  91.25(0(1)  prohibit  the  shipment  of 
cattle  by  ocean  vessel  in  pens  larger 
than  120  sq.  ft.  We  propose  to  increase 
the  maximum  allowable  size  of  these 
pens  to  228  sq.  ft.  Other  requirements  for 
shipping  cattle  by  ocean  vessel, 
including  the  standards  for  number  of 
cattle  per  square  foot  of  pen  space, 
would  remain  the  same. 

Only  a  limited  number  of  ocean 
vessels  worldwide  are  equipped  as 
livestock  carriers,  and  most  pens  in 
these  ocean  vessels  are  between  120 
and  228  sq.  ft.  Approximately  40  of  these 
ocean  vessels  are  available  to  call  at 
U.S.  ports.  These  ships  also  transport 
cattle  for  other  major  cattle-exporting 
countries,  most  of  which,  including 
Austraha,  Canada,  Great  Britain,  and 
New  Zealand,  allow  cattle  shipped  by 
ocean  vessel  to  travel  in  pens  nearly 
twice  as  large  as  the  United  States 
allows:  Canada,  New  Zealand,  and 
Australia  allow  pens  up  to  226  sq.  ft.; 
Great  Britain  allows  pens  up  to  225  sq. 
ft.  With  U.S.  regulations  effectively 
prohibiting  shipment  of  cattle  by  these 
ocean  vessels,  without  modifications, 
cattle  exporters  in  the  United  States  are 
at  a  serious  disadvantage. 

Furthermore,  we  have  no  evidence 
that  our  current  restriction  on  the  size  of 
cattle  pens  in  ocean  vessels  is  necessary 
for  the  well-being  of  the  cattle. 
Representatives  of  the  Office  of 
Transportation.  United  States 
Department  of  Agriculture,  have 
surveyed  Australian  and  New  Zealand 
livestock  exportation  practices  and 
found  no  indication  that  cattle  shipped 
by  ocean  vessel  in  pens  as  large  as  226 
sq.  ft.  experienced  any  problems 
attributable  to  pen  size.  In  addition,  the 
Deputy  Administrator,  Veterinary 


Services,  has  granted  waivers  that 
allowed  cattle  to  be  shipped  in  pens  up 
to  226  sq.  ft.  We  have  no  evidence, 
based  on  these  voyages,  that  the  larger 
pen  sizes  caused  any  illness  or  injuries 
among  the  cattle  There  appears  to  be  no 
reason  to  continue  to  restrict  the  size  of 
cattle  pens  on  ocean  vessels  to  120  sq. 
ft.  or  smaller. 

Our  proposal  would,  therefore, 
remove  an  unnecessary  trade  restriction 
while  maintaining  high  standards  for 
humane  treatment  of  cattle  shipped  by 
ocean  vessel. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  proposed  rule  in 
conformance  with  Executive  Order 
12291,  and  we  have  determined  that  it  is 
not  a  "major  rule."  Based  on  information 
compiled  by  the  Department,  we  have 
determined  that  this  proposed  rule 
would  have  an  effect  on  the  economy  of 
less  than  $100  million;  would  not  cause  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  and 
would  not  cause  a  significant  adverse 
effect  on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

In  1986. 106,260  cattle  were  exported 
from  the  United  States.  Approximately 
75  percent  were  shipped  by  land  to 
Canada  and  Mexico,  approximately  12 
percent  were  shipped  by  sea,  and 
approximately  13  percent  were  shipped 
by  air. 

Based  on  current  export  orders,  we 
estimate  that  some  120,000  cattle  will  be 
exported  from  the  United  States  in  1987. 
about  13,740  more  than  in  1986.  About 
half  of  the  increase  represents  relatively 
large  orders  of  cattle  that  probably  will 
be  shipped  by  sea.  Thus,  sea  shipments 
of  cattle  will  increase  by  about  3  percent 
over  1986.  If  our  proposal  is  adopted,  we 
do  not  expect  any  significant  shift  in  the 
percentages  of  cattle  shipped  by  sea  as 
opposed  to  land  and  air.  The  bulk  of  all 
cattle  exported  from  the  United  States  is 
shipped  by  land  to  Canada  and  Mexico. 
Air  and  sea  carriers  are  not  usually  in 
direct  competition  for  cattle  shipments. 


Air  transportation  is  used  for  relatively 
small  loads.  A  Boeing  747,  for  example, 
can  carry  a  maximum  of  200.000  lbs.,  or 
400  lightweight  (500-lb.)  cattle.  By 
contrast,  ocean  vessels  are  used  for 
larger  loads,  typically  between  500  and 
1,000  head  of  cattle  weighting  up  to  1,000 
lbs.  Also,  whereas  most  air  shipments 
can  reach  destinations  anywhere  in  the 
world  within  24  hours,  sea  voyages  may 
take  several  weeks. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Ser\'ice  has 
determined  that  the  proposed  rule  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

Paperwork  Reduction  Act 

This  proposed  rule  contains  no 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq.). 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to  the 
provisions  of  Executive  Order  12372. 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  (See  7  CFR  Part  3015,  Subpart 
V.) 

List  of  Subjects  in  9  CFR  Part  91 

Animal  diseases.  Animal  welfare. 
Exports,  Humane  animal  handling. 
Livestock  and  livestock  products. 
Transportation. 

PART  91— INSPECTION  AND 
HANDLING  OF  LIVESTOCK  FOR 
EXPORTATION 

Accordingly,  we  propose  to  amend 
Part  91  as  follows: 

1.  The  authority  citation  would 
continue  to  read  as  follows: 

Authority:  21  U.S.C.  106, 112, 113, 114a,  120. 
121,  134h.  134f,  612.  613.  614,  618;  46  U.S.C. 
466a,  466b;  49  U.S.C.  1509(d);  7  CFR  2.17,  2.51, 
and  371.2(d). 

{91.25    [AmerKledJ 

2.  In  §  91.25,  paragraph  (0(1),  "120" 
would  be  revised  to  read  "226". 

Done  at  Washington,  DC,  this  4th  day  of 
June,  1987, 
;.K.  Atwell, 

Deputy  Administrator,  Veterinary  Services, 
A  niwal  and  Plant  Health  Inspection  Service. 
[fit  Doc.  87-13044  Filed  6-8-87;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 
Office  of  the  Secretary 
31  CFR  Part  16 

Program  Fraud  Civil  Remedies  Act; 
Implementation 

AGENCY:  Department  of  the  Treasury, 
Departmental  Offices,  Office  of 
Inspector  General  (OIG). 
ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
implement  the  Program  Fraud  Civil 
Remedies  Act  of  1986,  which  authorizes 
the  Department  of  the  Treasury  (and 
certain  other  federal  agencies)  to  impose 
through  administrative  adjudication  civil 
penalties  and  assessments  against 
persons  making  false  claims  and 
statements  to  it. 

DATE:  Comments  must  be  received  on  or 
before  July  9, 1987. 

ADDRESS:  Comments  may  be  mailed  to 
the  Office  of  the  Inspector  General, 
Department  of  the  Treasury,  Room  2412. 
1500  Pennsylvania  Avenue  NW, 
Washington,  DC  20220,  or  be  delivered 
to  that  office  between  9;00  a.m.  and  5:30 
p.m.,  weekdays.  Comments  may  be 
inspected  in  Room  2412.  Main  Treasury 
between  9:00  a.m.  and  5:30  p.m., 
weekdays. 

FOR  FURTHER  INFORMATION  CONTACT. 
Alexandria  Keith,  Counsel  to  the 
Inspector  General,  Room  2218, 1500 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20220.  (202)  566-5668. 
SUPPLEMENTARY  INFORMATION:  The 
Program  Fraud  Civil  Remedies  Act 
("Act"),  Pub.  L  99-509,  enacted  on 
October  21, 1986,  and  codified  at  31 
U.S.C.  3801  through  3812,  generally 
provides  that  any  person  who 
knowingly  submits  a  false  claim  or 
statement  to  the  Federal  Government  in 
an  amount  less  than  $150,000  may  be 
liable  for  an  administrative  civil  penalty 
of  not  more  than  $5,000  for  each  false 
claim  or  statement,  and,  in  certain 
cases,  to  an  assessment  equal  to  double 
the  amount  falsely  claimed. 

The  Act  vests  authority  to  investigate 
allegations  of  liability  under  its 
provisions  in  an  agency's  investigating 
official.  Based  upon  the  results  of  an 
investigation,  the  agency  reviewing 
official  determines,  with  the 
concurrence  of  the  Attorney  General, 
whether  to  refer  the  matter  to  a 
presiding  officer  for  an  administrative 
hearing.  Any  penalty  or  assessment 
imposed  under  the  Act  may  be  collected 
by  the  Attorney  General,  through  the 
filing  of  a  civil  action,  or  by  offsetting 
amounts,  other  than  tax  refunds,  owed 


the  particular  party  by  the  Federal 
government. 

The  Act  grants  agency  investigating 
officials  authority  to  require  by 
subpoena  the  production  of 
documentary  evidence  which  is  "not 
otherwise  reasonably  available."  If  the 
case  proceeds  to  hearing,  the  presiding 
officer  may  require  the  attendance  and 
testimony  of  witnesses  as  well  as  the 
production  of  documentary  evidence. 

The  Department  of  the  Treasury  is 
proposing  to  adopt  implementing 
regulations  as  new  31  CFR  Part  16. 
which  would  designate  the  Assistant 
Secretary  of  the  Treasury  for 
Management  as  the  authority  head,  the 
Department's  administrative  Inspector 
General  as  the  investigating  official,  and 
would  assign  the  role  of  reviewing 
official  to  the  General  Counsel  or  his 
designee. 

Any  hearing  under  the  Act  would  be 
presided  over  by  an  Adminstrative  Law 
Judge.  Administrative  appeals  of  a 
presiding  officer's  decision  would  be 
determined  by  the  authority  head. 

Congress,  in  other  legislation,  has 
provided  the  United  States  Customs 
Service  with  a  comprehensive  statutory 
scheme  for  penalizing  civil  violations  of 
the  tariff  and  trade  laws,  including  the 
prosecution  of  matters  within  the 
jurisdiction  of  the  Court  of  International 
Trade  (28  U.S.C.  1581).  Accordingly,  it  is 
not  anticipated  that  the  investigating 
official  will,  pursuant  to  his  authority 
under  these  regulations,  investigate 
allegations  of  violations  of  tariff  and 
trade  laws,  for  which  an  administrative 
remedy  exists  under  those  laws. 

Special  Analyses 

Becaue  these  proposed  regulations 
relate  to  agency  organization  and 
management  they  are  not  subject  to 
Executive  order  12291.  In  general,  the 
proposed  rule  would  establish 
procedures  governing  the  scope  and 
conduct  of  administrative  adjudications 
to  impose  civil  penalties  and 
assessments  upon  persons  who  submit 
false  claims  or  statements  to  the 
Department.  Accordingly,  a  regulatory 
impact  analysis  is  not  required. 

Similarly,  it  is  hereby  certified  that 
this  proposed  regulation  would  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Accordingly,  a  regulatory  flexibility 
analysis  is  not  required  pursuant  to  the 
Regulatory  Flexibility  Act  of  1980  (Pub. 
L.  96-354,  5  U.S.C.  604(a)). 

List  of  Subjects  in  31  CFR  Part  16 

Administrative  practice  and 
procedure.  Department  of  the  Treasury, 
Fraud,  Investigations,  Organizations  and 
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functions  (Government  agencies}, 
Penalties. 

Title  31  of  the  Code  of  Federal 
Regulations  would  be  amended  to  read 
as  follows: 

1.  In  Title  31  of  the  Code  of  Federal 
Regulations,  a  new  Part  18 — Regulations 
Implementing  the  Program  Fraud  Civil 
Remedies — would  be  added  to  read  as 
follows; 

PART  ie— REGULATIOMS 
IMPLEMENTING  THE  PROGRAM 
FRAUD  CIVIL  REMEO»ES  ACT  OF  1986 

16.1  Basis  and  purpose. 

16.2  Definitions. 

16.3  Basis  for  civil  penalties  and 
assessments. 

16.4  Investigation. 

16.5  Review  by  the  reviewing  ofriciaL 
16.8    Prerequisites  for  issuing  a  complaint 

16.7  Complaint. 

16.8  Service  of  complaint. 

16.9  Answer. 

16.10  Default  upon  failure  to  file  an  answer. 

16.11  Referral  of  complaint  and  answer  to 
the  ALJ. 

16.12  Notice  of  hearing. 

16.13  Parties  to  the  hearing. 

16.14  Separation  of  functions. 

16.15  Ex  parte  contacts. 

16.16  Disqualification  of  reviewing  official 
or  ALJ. 

16.17  Rights  of  parties. 

16.18  Authority  of  the  ALJ. 

16.19  Prehearing  conferences. 

16.20  Disclosure  of  documents. 

16.21  Discovery. 

16.22  Exchange  of  witness  lists,  statements, 
and  exhibits. 

16.23  Subpoenas  for  attendance  at  hearing. 

16.24  Protective  order. 

16.25  Fees. 

16.26  Form,  filing  and  service  of  papers. 

16.27  Computation  of  lime. 

16.28  Motions. 

16.29  Sanctions. 

16.30  The  hearing  and  burden  of  proof. 

16.31  Determining  the  amount  of  penalties 
and  assessments. 

16.32  Location  of  hearing. 

16.33  Witnesses. 

16.34  Evidence. 

16.35  The  record. 

16.36  Post-hearing  briefs. 

16.37  Initial  decision. 

16.36    Reconsideration  of  initial  decision. 

16.39  Appeal  to  authority  head. 

16.40  Stays  ordered  by  the  Department  of 
Justice. 

18.41  Stay  pending  appeal. 

16.42  Judicial  review. 

16.43  CollecUon  of  civil  penalties  and 
assessments. 

16  44  Right  to  administrative  offset. 

16.45  Deposit  in  Treasury  of  United  States. 

16.46  Compromise  or  settlement. 

16.47  Limitations. 

Authority:  31  U.S.C.  3801-3812. 

§  16.1     Basis  and  porpoa*. 

(a)  Basis.  This  part  implements  the 
Program  Fraud  Civil  Remedies  Act  of 


198ti.  Fhib.  L  No.  99-509.  sections  6101- 
6104,  100  Stat.  1874  (October  21.  1986),  to 
be  codified  at  31  U5.C.  3801-381^  31 
U.S.C.  3809  requires  each  authority  head 
to  promulgate  regulations  necessary  to 
implement  the  provisions  of  the  statute, 
(b)  Purpose.  The  part — 

(1)  Established  administrative 
procedures  for  imposing  civil  penalties 
and  assessments  ag.nnst  persons  who 
make,  submit,  or  present,  or  cause  to  be 
made,  submitted,  or  presented,  false, 
fictitious,  or  fraudulent  claims  or  written 
statements  to  authonties  or  to  their 
agents,  and 

(2)  Specifies  the  hearing  and  appeal 
rights  of  persons  subject  to  allegations 
of  liability  for  such  penalties  and 
assessments 

S  16.2    DeflnltJons. 

i4/,/ means  an  Administrative  Law 
Judge  in  the  authority  appointed 
pursuant  to  5  U.S.C.  3105  or  detailed  to 
the  authority  pursuant  to  5  U.S.C.  3344. 

Authority  means  the  Department  of 
the  Treasury. 

Authority  head  means  the  Assistant 
Secretary  of  the  Treasury  for 
Management 

Benefit,  when  used  in  the  context  of 
false  statements  made  with  respect  to  a 
benefit,  means  anything  of  value 
including  but  not  limited  to  any 
advantage,  preference,  privilege,  license, 
permit,  favorable  decision,  ruling,  status. 
or  loan  guarantee.  This  definition  should 
be  distinguished  from  the  limitations  on 
coverage  of  these  regulations  with 
respect  to  beneficiaries  of  specific 
benefit  programs  which  are  found  in 
S  16.3(cJ  below. 

Claim  means  any  request  demand,  or 
submission — 

(a)  Made  to  the  authority  for  property, 
services,  or  money  (including  money 
representing  grants,  loans,  insurance,  or 
benefits): 

(b)  Made  to  a  recipient  of  property, 
services,  or  money  from  the  authority  or 
to  a  party  to  a  contract  with  the 
authority — 

(1)  For  property  or  services  if  the 
United  States — 

(i)  Provided  such  property  or  services; 

(ij)  Provided  any  portion  of  the  funds 
for  the  purchase  of  such  property  or 
services;  or 

(iii)  Will  reimburse  such  recipient  or 
party  for  the  purchase  of  such  property 
or  services;  or 

(2)  for  the  payment  of  money 
(including  money  representing  grants, 
loans,  insurance,  or  benefits)  if  the 
United  State*— 

(i)  Provided  any  portion  of  the  money 
requested  or  demanded:  or 


(ii)  Will  reimburse  such  recipient  or 
party  tor  any  portion  of  the  money  paid 
on  such  request  or  demand:  or 

[c)  Made  to  the  authority  which  has 
the  effect  of  decreasing  an  obligation  to 
pay  or  account  for  property,  services,  or 
money,  except  that  such  term  does  not 
include  any  claim  made  in  any  return  of 
tax  imposed  by  the  Infernal  Revenue 
Code  of  1954. 

Complaint  means  the  administrative 
complaint  served  by  the  reviewing 
official  on  the  defendant  under  §  16.7 
below. 

Defendant  means  any  person  alleged 
in  a  complaint  under  8  16  7  to  be  liable         i 
for  a  civil  penalty  or  assessment  under 
5  16.3 

Department  means  the  Department  of 
the  Treasury, 

Government  means  the  United  States 
Government. 

Individual  means  a  natural  ptjrson. 

Initial  decision  means  the  written 
decision  of  the  AL|  required  by  S  16.10 
or  S  16.37,  and  includes  a  revised  initial 
decision  issued  following  a  remand  or  a 
motion  for  reconsideration. 

InvesUgating  official  means  the 
Inspector  General  of  the  Department  of 
the  Treasury. 

Knows  or  has  reason  to  know,  means 
that  a  person,  with  respect  to  a  claim  or 
statement — 

(a)  Has  actual  knowledge  that  the 
claim  or  statement  is  false,  fictitious,  or 
fraudulent; 

(b)  Acts  in  deliberate  ignorance  of  the 
truth  or  falsity  of  the  claim  or  statement: 
or 

(c)  Acts  in  reckless  disregard  of  the 
truth  or  falsity  of  the  claim  or  statement 

Makes,  wherever  it  appears,  shall 
include  the  terms  "presents,"  "submits," 
and  "causes  to  be  made,  presented,"  or 
"submitted."  As  the  context  requires, 
making  or  made,  shall  likewise  include 
the  corresponding  forms  of  such  terms. 

Person  means  any  individual, 
partnership,  corporation,  association, 
private  organization.  State,  political 
subdivision  of  a  State,  municipality, 
county,  district,  and  Indian  tribe,  and 
includes  the  plural  of  that  term. 

Presiding  officer  means  an 
administrative  law  judge  appointed  in 
the  authority  pursuant  to  5  U.S.C  3105  or 
detailed  to  the  authority  pursuant  to 
3344  of  such  title. 

Representative  means  an  attorney 
designated  in  writing  by  a  defendant  to 
appear  on  his  or  her  behalf  in 
administrative  hearings  before  the 
Department  and  to  represent  a 
defendant  in  all  other  legal  matters 
regarding  a  complaint  made  pursuant  to 
these  regulations. 


Reviewing  official  means  the  General 
Counsel,  or  another  individual  in  the 
Legal  Division  of  the  Department 
designated  by  the  General  Counsel,  who 
is — 

(a)  Serving  in  a  position  for  which  the 
rate  of  basic  pay  is  not  less  than  the 
minimum  rate  of  basic  pay  for  grade 
G&-16;  and 

(b)  Is  not  subject  to  supervision  by,  or 
required  to  report  to,  the  investigating 
official;  and 

(c)  Is  not  employed  in  the 
organizational  unit  of  the  authority  in 
which  the  investigating  official  is 
employed. 

Statement  means  any  representation, 
certification,  affirmation,  document, 
record,  or  accounting  or  bookkeeping 
entry  made — 

(a)  With  respect  to  a  claim  or  to 
obtain  the  approval  or  payment  of  a 
claim  (including  relating  to  eligibility  to 
make  a  claim);  or 

(b)  With  respect  to  (including  relating 
to  eligibility  for}— 

(1)  A  contract  with,  or  a  bid  or 
proposal  for  a  contract  with;  or 

(2)  A  grant,  loan,  or  benefit  from,  the 
authority,  or  any  State,  political 
subdivision  of  a  State,  or  other  party,  if 
the  United  States  Government  provides 
any  portion  of  the  money  or  property 
under  such  contract  or  for  such  grant, 
loan,  or  benefit,  or  if  the  Government 
will  reimburse  such  State,  political 
subdivision,  or  party  for  any  portion  of 
the  money  or  property  under  such 
contract  or  for  such  grant,  loan,  or 
benefit,  except  that  such  term  does  not 
include  any  claim  made  in  any  return  of 
tax  imposed  by  the  Internal  Revenue 
Code  of  1954. 

§16.3    Basis  for  cMi  pwwltlea  and 
assasamsnts. 

(a)  Claims.  (1)  Except  as  provided  in 
paragraph  (c)  of  this  section,  any  person 
who  makes  a  claim  that  the  person 
knows  or  has  reason  to  know — 

(i)  Is  false,  fictitious,  or  fraudulent; 

(ii)  Includes  or  is  supported  by  any 
written  statement  which  asserts  a 
material  fact  which  is  false,  fictitious,  or 
fraudulent; 

(lii)  Includes  or  is  supported  by  any 
written  statement  that — 

(A)  Omits  a  material  fact; 

(B)  Is  false,  fictitious,  or  fraudulent  as 
a  result  of  such  omission;  and 

(C)  Is  a  statement  in  which  the  person 
making  such  statement  has  a  duty  to 
include  such  material  fact  or 

(iv)  Is  for  payment  for  the  provision  of 
property  or  services  which  the  person 
has  not  provided  as  claimed, 
shall  be  subject  in  addition  to  any  other 
remedy  that  may  be  prescribed  by  law. 


to  a  civil  penalty  of  not  more  than  $5,000 
for  each  such  claim. 

(2)  Each  voucher,  invoice,  claim  form, 
or  other  individual  request  or  demand 
for  property,  services,  or  money 
constitutes  a  separate  claim. 

(3)  A  claim  shall  be  considered  made 
to  an  authority,  recipient  or  party  when 
such  claim  is  actually  made  to  an  agent, 
fiscal  intermediary,  or  other  entity, 
including  any  State  or  political 
subdivision  thereof,  acting  for  or  on 
behalf  of  such  authority,  recipient  or 
party. 

(4)  Each  claim  for  property,  services, 
or  money  is  subject  to  a  civil  penalty 
under  these  regulations  regardless  of 
whether  such  property,  services,  or 
money  is  actually  delivered  or  paid. 

(5)  If  the  Government  has  made  any 
payment  (including  transferred  property 
or  provided  services)  on  a  claim,  a 
person  subject  to  a  civil  penalty  under 
paragraph  (a)(1)  of  this  section  shall 
also  be  subject  to  an  assessment  of  not 
more  than  twice  the  amount  of  such 
claim  or  that  portion  thereof  that  is 
determined  to  be  in  violation  of 
paragraph  (a)(1)  of  this  section.  Such 
assessment  shall  be  in  lieu  of  damages 
sustained  by  the  Government  because  of 
such  claim. 

(b)  Statements.  (1)  Except  as  provided 
in  paragraph  (c)  of  this  section,  any 
person  who  makes  a  written  statement 
that— 

(i)  The  person  knows  or  has  reason  to 
know — 

(A)  Asserts  a  material  fact  which  is 
false,  fictitious,  or  fraudulent;  or 

(B)  Is  false,  fictitious,  or  fraudulent 
because  it  omits  a  material  fact  that  the 
person  making  the  statement  has  a  duty 
to  include  in  such  statement;  and 

(ii)  Includes  or  is  accompanied  by  an 
express  certification  or  affirmation  of 
the  truthfulness  and  accuracy  of  the 
contents  of  the  statement 
shall  be  subject  in  addition  to  any  other 
remedy  that  may  be  prescribed  by  law, 
to  a  civil  penalty  of  note  more  than 
$5,000  for  each  such  statement. 

(2)  Each  written  representation, 
certification,  or  affirmation  constitutes  a 
separate  statement. 

(3)  A  statement  shall  be  considered 
made  to  an  authority  when  such 
statement  is  actually  made  to  an  agent 
fiscal  intermediary,  or  other  entity, 
including  any  State  or  jxilitical 
subdivision  thereof,  acting  for  or  on 
behalf  of  such  authority. 

(c)(1)  In  the  case  of  any  claim  or 
statement  made  by  any  individual 
relating  to  any  of  the  benefits  hsted  in 
paragraph  (c)(2)  of  this  section  received 
by  such  individual,  such  individual  may 
be  held  liable  for  penalties  and 


assessments  under  this  section  only  if 
such  claim  or  statement  is  made  by  such 
individual  in  making  application  for 
such  benefits  with  respect  to  such 
individuals  eligibility  to  receive  such 
benefits. 

(2)  For  purposes  of  this  paragraph,  the 
term  "benefits"  means — 

(i)  Benefits  under  the  food  stamp 
program  (as  defined  in  3(h)  of  the  Food 
Stamp  Act  of  1977); 

(ii)  Benefits  under  Chapters,  11, 13. 15, 
17,  and  21  of  Title  38; 

(iii)  Benefits  under  the  Black  Lung 
Benefits  Act 

(iv)  Any  annuity  or  other  benefit 
under  the  Railroad  Retirement  Act  of 
1974; 

(v)  Benefits  under  the  National  School 
Lunch  Act 

(vi)  Benefits  under  any  housing 
assistance  program  for  lower  income 
families  or  elderly  or  handicapped 
persons  which  is  administered  by  the 
Secretary  of  Housing  and  Urban 
Development  or  the  Secretar\'  of 
Agriculture: 

(vii)  Benefits  under  the  special 
supplemental  food  program  for  women, 
infants,  and  children  established  under 
section  17  of  the  Child  Nutrition  Act  of 
1966: 

(viii)  Benefits  under  part  A  of  the 
Energy  Conservation  in  Existing 
Buildings  Act  of  1978: 

(ix)  Benefits  under  the  supplemental 
security  income  program  under  title  XVI 
of  the  Social  Security  Act; 

(x)  Old  Age.  survivors,  and  disability 
insurance  benefits  under  title  II  of  the 
Social  Security  Act 

(xi)  Benefits  under  title  XVIII  of  the 
Social  Security  Act 

(xii)  Aid  to  families  with  dependent 
children  under  a  State  plan  approved 
under  402(a)  of  the  Social  Security  Act 

(xiii)  Medical  assistance  under  a  State 
plan  approved  under  1902(a)  of  the 
Social  Security  Act: 

(xiv)  Benefits  under  title  XX  of  the 
Social  Security  Act; 

(xv)  Benefits  under  336  of  the  Older 
Americans  Act;  or 

(xvi)  Benefits  under  the  Low-Income 
Home  Energy  Assistance  Act  of  1981. 
which  are  intended  for  the  personal  use 
of  the  individual  who  receives  the 
benefits  or  for  a  member  of  the 
individual's  family. 

(d)  No  proof  of  specific  intent  to 
defraud  is  required  to  establish  liability 
under  this  section. 

(e)  In  any  case  in  which  it  is 
determined  that  more  than  one  person  is 
hable  for  making  a  claim  or  statement 
under  this  section,  each  such  person 
may  be  held  liable  for  a  civil  penalty 
under  this  section. 
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(f)  In  any  case  in  which  it  is 
determined  that  more  than  one  person  is 
liable  for  making  a  claim  under  this 
section,  and  on  which  the  Government 
has  made  payment  (including 
transferred  property  or  provided 
services),  an  assessment  may  be 
imposed  against  any  such  person  or 
jointly  and  severally  against  any 
combination  of  such  persons. 

§  16.4    Investigatioa 

(a)  If  an  investigating  ofTicial 
concludes  that  a  subpoena  pursuant  to 
the  authority  conferred  by  31  U.S.C. 
3804(a)  is  warranted — 

(1)  The  subpoena  so  issued  shall 
notify  the  person  to  whom  it  is 
addressed  of  the  authority  under  which 
the  subpoena  is  issued  and  shall  identify 
the  information,  records,  or  documents 
sought; 

(2)  The  investigating  official  may 
designate  a  person  to  act  on  his  behalf 
to  receive  the  information,  records,  or 
documents  sought:  and 

(3)  The  person  receiving  such 
subpoena  shall  be  required  to  tender  to 
the  investigating  official  or  to  the  parson 
designated  to  receive  the  information, 
records,  or  documents,  a  certincation 
that  the  information,  records,  or 
documents  sought  have  been  produced, 
or  that  such  information,  records,  or 
documents  are  not  available  and  the 
reasons  therefor,  or  that  such 
information,  records,  or  documents, 
suitably  identified,  have  been  withheld 
based  upon  the  assertion  of  an 
identified  legal  privilege. 

(b)  If  the  investigating  official 
concludes  that  an  action  under  the 
Program  Fraud  Civil  Remedies  Act  may 
be  warranted,  the  investigating  official 
shall  report  the  findings  and  conclusions 
of  such  investigation  to  the  reviewing 
official. 

(c)  Nothing  in  this  section  shall 
preclude  or  limit  the  investigating 
official's  discretion  to  refer  allegations 
directly  to  the  Department  of  Justice  for 
suit  under  the  False  Claims  Act.  31 
use.  3729-3731.  or  for  other  civil  relief, 
or  to  preclude  or  limit  such  official's 
discretion  to  defer  or  postpone  a  report 
or  referral  to  avoid  interference  with  an 
investigation  into  criminal  misconduct 
or  a  criminal  prosecution. 

(d)  Nothing  is  this  section  modifies 
any  responsibility  of  the  investigating 
official  to  report  violations  of  criminal 
law  to  the  Attorney  General. 

§  16.5     Review  by  tfM  reviewing  otftcial. 

(a)  If,  based  on  the  report  of  the 
investigating  official  under  §  16.4(b),  the 
reviewing  official  determines  that  there 
is  adequate  evidence  to  believe  that  a 
person  i.«  liable  under  §  16.3  of  this  part. 


the  reviewing  official  shall  transmit  to 
the  Attorney  General  a  written  notice  of 
the  reviewing  official's  intention  to  issue 
a  complaint  under  §  16.7. 
(b)  Such  notice  shall  include — 

(1)  A  statement  of  the  reviewing 
official's  reasons  for  issuing  a  complaint: 

(2)  A  statement  specifying  the 
evidence  that  supports  the  allegations  of 
liability: 

(3)  A  description  of  the  claims  or 
statements  upon  which  the  allegations 
of  liability  are  based: 

(4)  An  estimate  of  the  amount  of 
money  or  the  value,  if  any.  of  property, 
services,  or  other  benefits  requested  or 
demanded  in  violation  of  S  16  3  of  this 
part:  or,  if  no  monetary  value  can  be  put 
on  the  property,  service  or  benefit,  a 
statement  regarding  the  non-monetary 
consequences  to  the  agency  of  a  false 
statement. 

(5)  A  statement  of  any  exculpatory  or 
mitigating  circimistances  that  may  relate 
to  the  claims  or  statements  known  by 
the  reviewing  official  or  the 
investigating  official:  and 

(6)  A  statement  that  there  is  a 
reasonable  prospect  of  collecting  an 
appropriate  amount  of  penalties  and 
assessments.  Such  a  statement  may  be 
based  upon  information  then  known  or 
an  absence  of  any  information 
indicating  that  the  person  may  be 
unable  to  pay  such  an  amount. 

§  16.6    Prerequisites  for  i»suing  a 
compi«tnt 

(a)  The  reviewing  official  may  issue  a 
complaint  under  S  16.7  only  if — 

(1)  The  Department  of  Justice 
approves  the  issuance  of  a  complaint  in 
a  written  statement  described  in  31 
U.S.C.  3803(b)(1).  and 

(2)  In  the  case  of  allegations  of 
liability  under  i  16. 3(a)  with  respect  to  a 
claim,  the  reviewing  official  determines 
that,  with  respect  to  such  claim  or  a 
group  of  related  claims  submitted  at  the 
same  time  such  claim  is  submitted  (as 
defined  in  paragraph  (b)  of  this  section), 
the  amount  of  money  or  the  value  of 
property  or  services  demanded  or 
requested  in  violation  of  §  16.3(a)  does 
not  exceed  $150,000. 

(b)  For  the  purposes  of  this  section,  a 
related  group  of  claims  submitted  at  the 
same  time  shall  include  only  those 
claims  arising  from  the  same  transaction 
(eg.,  grant,  loan,  application,  or 
contract)  that  are  submitted 
simultaneously  as  part  of  a  single 
request,  demand,  or  submission. 

(c)  Nothing  in  this  section  shall  be 
construed  to  limit  the  reviewing 
official's  authority  to  join  in  a  single 
complaint  against  a  person,  claims  that 
are  unrelated  or  were  not  submitted 
simultaneously,  regardless  of  the 


amount  of  money  or  the  value  of 
property  or  services  demanded  or 
requested,  as  long  as  the  total  amount 
for  each  claim  does  not  exceed  $150,000. 

S  16.7    Comptalnt. 

(a)  On  or  after  the  date  the  Attorney 
General  or  his  designee  approves  the 
issuance  of  a  complaint  in  accordance 
with  31  U.S.C.  3803  (b)(1),  the  reviewing 
official  may  serve  a  complaint  on  the 
defendant,  as  provided  in  §  16.8. 

(b)  The  complaint  shall  state — 

(1)  The  allegations  of  liability  against 
the  defendant,  including  the  statutory 
basis  for  liability,  an  identification  of 
the  claims  or  statements  that  are  the 
basis  for  the  alleged  liability,  and  the 
reasons  why  liability  allegedly  arises 
from  such  claims  or  statements: 

(2)  The  maximum  amount  of  penalties 
and  assessments  for  which  the 
defendant  may  be  held  liable: 

(3)  Instructions  for  filing  an  answer  to 
request  a  hearing,  including  a  specific 
statement  of  the  defendant's  right  to 
request  a  hearing  by  filing  an  answer 
and  to  be  represented  by  an  attorney; 

(4)  That  the  defendant  has  a  right  to 
review  and  obtain  certain  information 
pursuant  to  Section  18.20  herein:  and 

(5)  That  failure  to  file  an  answer 
within  30  days  of  service  of  the 
complaint  will  result  in  the  imposition  of 
the  maximum  amount  of  penalties  and 
assessments  without  right  to  appeal. 

(c)  At  the  same  time  the  reviewing 
official  serves  the  complaint  on  the 
defendant(s),  he  or  she  shall  serve  the 
defendant  with  a  copy  of  of  these 
regulations. 

§  16.8    Service  of  comptalnL 

(a)  Service  of  a  complaint  must  be 
made  by  certified  or  registered  mail  or 
by  delivery  in  any  manner  authorized  by 
Rule  4(d)  of  the  Federal  Rules  of  Civil 
Procedure. 

(b)  Proof  of  service,  stating  the  name 
and  address  of  the  person  on  whom  the 
complaint  was  served,  and  the  manner 
and  date  of  service,  may  be  made  by — 

(1)  Affidavit  of  the  individual  making 
service: 

(2)  An  acknowledged  United  States 
Postal  Service  return  receipt  card:  or 

(3)  Written  acknowledgment  of  the 
defendant  or  his  representative. 

S  16.9    Answer. 

(a)  The  defendant  may  request  a 
hearing  by  filing  an  answer  with  the 
reviewing  official  within  30  days  of 
service  of  the  complaint.  An  answer 
shall  be  deemed  to  be  a  request  for 
hearing. 

(b)  In  the  answer,  the  defendant — 


(1)  Shall  admit  or  deny  each  of  the 
allegations  of  liability  made  in  the 
complaint; 

(2)  Shall  state  any  defense  on  which 
the  defendant  intends  to  rely; 

(3)  May  state  any  reasons  why  the 
defendant  contends  that  the  penalties 
and  assessments  should  be  less  than  the 
statutory  maximum;  and 

(4)  Shall  state  whether  the  defendant 
has  authorized  an  attorney  to  act  as 
defendant's  representative,  and  shall 
state  the  name,  address,  and  telephone 
number  of  the  representative. 

§16.10    Default  upon  failure  to  file  an 
answer. 

(a)  If  the  defendant  does  not  file  an 
answer  within  the  time  prescribed  in 

§  16.9(a),  the  reviewing  official  may  refer 
the  complaint  to  the  AL]  for  initial 
decision. 

(b)  Upon  the  referral  of  the  complaint, 
the  ALJ  shall  promptly  serve  on 
defendant  in  the  manner  prescribed  in 

§  16.8,  a  notice  that  an  initial  decision 
will  be  issued  under  this  section. 

(c)  If  the  defendant  fails  to  file  a 
timely  answer,  the  ALJ  shall  assume  the 
facts  alleged  in  the  complaint  to  be  true 
and,  if  such  facts  establish  liability 
under  S  16.3,  the  ALJ  shall  issue  an 
initial  decision  imposing  the  maximum 
amount  of  penalties  and  assessments 
allowed  under  the  statute. 

(d)  Except  as  otherwise  provided  in 
this  section,  by  failing  to  file  a  timely 
answer,  the  defendant  waives  any  right 
to  further  review  of  the  penalties  and 
assessments  imposed  under  paragraph 
(c)  of  this  section,  and  the  intial  decision 
shall  become  final  and  binding  upon  the 
parties  30  days  after  it  is  issued. 

(e)  If  before  such  an  initial  decision 
becomes  final,  the  defendant  files  a 
motion  with  the  ALJ,  and  serves  a  copy 
on  the  agency,  seeking  to  reopen  on  the 
grounds  that  extraordinary 
circumstances  prevented  the  defendant 
from  filing  a  timely  answer,  the  initial 
decision  shall  be  stayed  pending  the 
ALJ's  decision  on  the  motion.  The  ALJ 
shall  permit  the  agency  a  reasonable 
amount  of  time,  not  les  than  15  calendar 
days,  to  respond  to  the  defendant's 
motion. 

(f)  If,  on  such  motion,  the  defendant 
can  demonstrate  extraordinary 
circumstances  excusing  the  failure  to  file 
a  timely  answer,  the  ALJ  shall  withdraw 
the  initial  decision,  if  such  a  decision 
has  been  issued  pursuant  to  paragraph 
(c)  of  this  secion,  and  shall  grant  the 
defendant  an  opportunity  to  answer  the 
complaint. 

(g)  A  decision  of  the  ALJ  denying  a 
defendant's  motion  under  paragraph  (e) 
of  this  section  is  not  subject  to 
reconsideration  under  5  16.38. 


(h)  The  defendant  may  appeal  to  the 
authority  head  the  decision  denying  a 
motion  to  reopen  by  filing  a  notice  of 
appeal  with  the  authority  head  within  15 
days  after  the  ALJ  denies  the  motion. 
The  timely  filing  of  a  notice  of  appeal 
shall  stay  the  initial  decision  until  the 
authority  head  decides  the  issue. 

(i)  If  the  defendant  files  a  timely 
notice  of  appeal  with  the  authority  head, 
the  ALJ  shall  forward  the  record  of  the 
proceeding  to  the  authority  head. 

(j)  The  authority  head  shall  decide 
expeditiously,  and  based  solely  on  the 
record  before  the  ALJ,  whether 
extraordinary  circumstances  excuse  the 
defendant's  failure  to  file  a  timely 
answer. 

(k)  If  the  authority  head  decides  that 
extraordinary  circumstances  excuse  the 
defendant's  failure  to  file  a  timely 
answer,  the  authority  head  shall  remand 
the  case  to  the  ALJ  with  instructions  to 
grant  the  defendant  an  opportunity  to 
file  an  answer. 

(1)  If  the  authority  head  decides  that 
the  defendant's  failure  to  file  a  timely 
answer  is  not  excused,  the  authority 
head  shall  reinstate  the  initial  decision 
of  the  ALJ,  which  shall  become  final  and 
binding  upon  the  parties  30  days  after 
the  authority  head  issues  such  decision. 

§  16.1 1     Referral  of  complaint  and  answer 
to  the  AU. 

Upon  receipt  of  an  answer,  the 
reviewing  official  shall  file  the 
complaint  and  answer  with  the  ALJ. 

§  1 6. 1 2    Notice  of  hearing. 

(a)  When  the  ALJ  receives  the 
complaint  and  answer,  the  ALJ  shall 
promptly  serve  a  notice  of  hearing  upon 
the  defendant  and  the  agency 
representative  in  the  manner  prescribed 
by  S  16.8. 

(b)  Such  noti'ce  shall  include — 

(1)  The  tentative  time  and  place,  and 
the  nature  of  the  hearing; 

(2)  The  legal  authority  and  jurisdiction 
under  which  the  hearing  is  to  be  held: 

(3)  The  matters  of  fact  and  law  to  be 
asserted: 

(4)  A  description  of  the  procedures  for 
the  conduct  of  the  hearing: 

(5)  The  names,  addresses,  and 
telephone  numbers  of  the 
representatives  of  the  Government  and 
of  the  defendant,  if  any;  and 

(6)  Such  other  matters  as  the  ALJ 
deems  appropriate. 

§16.13    PartiM  to  ttM  hearing. 

[a)  The  parties  to  the  hearing  shall  be 
the  defendant  and  the  authority. 

(b)  Pursuant  to  31  U.S.C.  3730(c)(5),  a 
private  plaintiff  under  the  False  Claims 
Act  may  participate  in  these 


proceedings  to  the  extent  authonzed  by 
the  provisions  of  that  Act. 

§16.14    Separation  Of  function*. 

(a)  The  investigating  official,  the 
reviewing  official,  and  any  employee  or 
agent  of  the  authority  who  takes  part  in 
investigating,  preparing,  or  presenting  a 
particular  case  may  not.  in  such  case  or 
a  factually  related  case — 

(1)  Participate  in  the  hearing  as  the 
ALJ: 

(2)  Participate  or  advise  in  the  initial 
decision  or  the  review  of  the  initial 
decision  by  the  authority  head,  except 
as  a  witness  or  a  representative  in 
public  proceedings;  or 

(3)  Make  the  collection  of  penalties 
and  assessments  under  31  U.S.C.  3806. 

(b)  The  ALJ  shall  not  be  responsible 
to,  or  subject  to  the  supervision  or 
direction  of  the  investigating  official  or 
the  reviewing  official. 

(c)  Except  as  provided  in  paragraph 
(a)  of  this  section,  the  representative  for 
the  Government  may  be  an  attorney 
employed  anywhere  in  the  Legal 
Division  of  the  Department,  or  an 
attorney  employed  in  the  offices  of 
either  the  investigating  official  or  the 
reviewing  official;  however  the 
representative  of  the  Government  may 
not  participate  or  advise  in  the  review  of 
the  initial  decision  by  the  authority 
head. 

§16.15    Ex  parte  contacts. 

No  party  or  person  (except  employees 
of  the  ALJ's  office)  shall  communicate  in 
any  way  with  the  ALJ  on  any  matter  at 
issue  in  a  case,  unless  on  notice  and 
opportunity  for  all  parties  to  participate. 
This  provision  does  not  prohibit  a 
person  or  party  from  inquiring  about  the 
status  of  a  case  or  asking  routine 
questions  concerning  administrative 
fiinctions  or  procedures 

§16.16    Oisquaiification  of  reviewing 
official  or  AU. 

(a)  A  reviewing  official  or  ALJ  in  a 
particular  case  may  disqualify  himself 
or  herself  at  any  time. 

(b)  A  party  may  file  with  the  ALJ  a 
motion  for  disqualification  of  a 
reviewing  official  or  an  ALJ.  Such 
motion  shall  be  accompanied  by  an 
affidavit  alleging  personal  bias  or  other 
reason  for  disqualification. 

(c)  Such  motion  and  affidavit  shall  be 
filed  promptly  upon  the  party's 
discovery  of  reasons  requiring 
disqualification,  or  such  objections  shall 
be  deemed  waived, 

(d)  Such  affidavit  shall  state  specific 
facts  that  support  the  party's  assertion 
that  personal  bias  or  other  reason  for 
disqualification  exists  and  the  time  and 
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circumstances  of  the  party's  discovery 
of  such  facts.  It  shall  be  accompanied  by 
a  certificate  of  the  representative  of 
record  that  it  is  made  in  good  faith. 

(e)  Upon  the  filing  of  such  a  motion 
and  affidavit,  the  AL)  shall  proceed  no 
further  in  the  case  until  he  or  she 
resolves  the  matter  of  disqualification  in 
accordance  with  paragraph  (f)  of  this 
section. 

(f)  (1)  If  the  ALJ  determines  that  a 
reviewing  official  is  disqualified,  the  ALJ 
shall  dismiss  the  complaint  without 
prejudice. 

(2)  If  the  ALJ  disqualifies  himself  or 
herself,  the  agency  shall  seek  to  have 
the  case  promptly  reassigned  to  another 
ALJ. 

(3)  If  the  ALJ  denies  a  motion  to 
disqualify,  the  authority  head  may 
determine  the  matter  only  as  part  of  his 
or  her  review  of  the  initial  decision  upon 
appeal,  if  any. 

§  1 6. 1 7    RighU  of  parties. 

Except  as  otherwise  limited  by  this 
part,  all  parties  may — 

(a)  Be  accompanied,  represented,  and 
advised  by  an  attorney; 

(b)  Participate  in  any  conference  held 
by  the  ALJ; 

(c)  Conduct  discovery; 

(d)  Agree  to  stipulations  of  fact  or 
law,  which  shall  be  made  part  of  the 
record; 

(e)  Present  evidence  relevant  to  the 
issues  at  the  hearing; 

(f)  Present  and  cross-examine 
witnesses; 

(g)  Present  oral  arguments  at  the 
hearing  as  permitted  by  the  ALJ;  and 

(h)  Submit  written  briefs  and 
proposed  findings  of  fact  and 
conclusions  of  law  after  the  hearing. 

§16.18    A  uthortty  of  ttM  AU. 

(a)  The  ALJ  shall  conduct  a  fair  and 
impartial  hearing,  avoid  delay,  maintain 
order,  snd  assure  that  a  record  of  the 
proceeding  is  made. 

(b)  The  ALJ  has  the  authority  to — 

(IJ  Set  and  change  the  date,  time,  and 
place  of  the  hearing  upon  reasonable 
notice  to  the  parties; 

(2)  Continue  or  recess  the  hearing  in 
whole  or  in  part  for  a  reasonable  period 
of  time; 

(3J  Hold  conferences  to  identify  or 
simplify  the  issues,  or  to  consider  other 
matters  that  may  aid  in  the  expeditious 
disposition  of  the  proceeding; 

(4)  Administer  oaths  and  affirmations; 
(5J  Issue  subpoenas  requiring  the 

attendance  of  witnesses  and  the 
production  of  documents  at  depositions 
or  at  hearings; 

(6)  Rule  on  motions  and  other    ■ 
procedural  matters; 


(7)  Regulate  the  scope  and  timing  of 
discovery; 

(8)  Regulate  the  course  of  the  hearing 
and  the  conduct  of  representatives  and 
parties; 

(9)  Examine  witnesses; 

(10)  Receive,  rule  on.  exclude,  or  limit 
evidence; 

(11)  Upon  motion  of  a  party,  take 
official  notice  of  facts; 

(12)  Upon  motion  of  a  party,  decide 
cases,  in  whole  or  in  part,  by  summary 
judgment  where  there  is  no  disputed 
issue  of  material  fact; 

(13)  Conduct  any  conference, 
argument,  or  hearing  on  motions  in 
person  or  by  telephone;  and 

(14)  Exercise  such  other  authority  as 
is  necessary  to  carry  out  the 
responsibilities  of  the  ALJ  under  this 
part. 

(c)  The  ALJ  does  not  have  the 
authority  to  make  any  determinations 
regarding  the  validity  of  Federal  statutes 
or  regulations,  or  Departmental  Orders. 
Directives,  or  other  published  rules. 

S  16.19    Preliearing  conferences. 

(a)  The  AL]  may  schedule  prehearing 
conferences  as  appropriate. 

(b)  Upon  the  motion  of  any  party,  the 
AL)  shall  schedule  at  least  one 
prehearing  conference  at  a  reasonable 
time  in  advance  of  the  hearing. 

(c)  The  ALJ  may  use  prehearing 
conferences  to  discuss  the  following: 

(1)  Simplification  of  the  issues; 

(2)  The  necessity  or  desirability  of 
amendments  to  the  pleadings,  including 
the  need  for  a  more  definite  statement; 

(3)  Stipulations,  admissions  of  fact  or 
the  content  and  authenticity  of 
documents; 

(4)  Whether  the  parties  can  agree  to 
submission  of  the  case  on  a  stipulated 
record; 

(5)  Whether  a  party  chooses  to  waive 
appearance  at  an  oral  hearing  and  to 
submit  ony  documentary  evidence 
(subject  to  the  objection  of  other  parties) 
and  written  argument; 

(6)  Limitation  of  the  number  of 
witnesses; 

(7)  Scheduling  dates  for  the  exchange 
of  witness  lists  and  of  proposed 
exhibits: 

(fl)  Discovery; 

(9)  The  time  and  place  for  the  hearing: 
and 

(10)  Such  other  matters  as  may  tend  to 
expedite  the  fair  and  just  disposition  of 
the  proceedings. 

(d)  The  ALJ  may  issue  an  order 
containing  all  matters  agreed  upon  by 
the  parties  or  ordered  by  the  ALJ  at  a 
prehearing  conference. 


§  16.20    Disclosure  of  Documents. 

(a)  Upon  written  request  to  the 
reviewing  official,  the  defendant  may 
review  any  relevant  and  material 
documents,  transcripts,  records,  and 
other  materials  that  relate  to  the 
allegations  set  out  in  the  complaint  and 
upon  which  the  findings  and  conclusions 
of  the  investigating  official  under 

1 16.4(b)  are  based  unless  such 
documents  are  subject  to  a  privilege 
under  Federal  law.  The  Department 
shall  schedule  such  review  at  a  time  and 
place  convenient  to  it.  Upon  payment  of 
fees  for  duplication,  the  defendant  may 
obtain  copies  of  such  documents. 

(b)  Upon  written  request  to  the 
reviewing  official,  the  defendant  also 
may  obtain  a  copy  of  all  exculpatory 
information  in  the  possession  of  the 
reviewing  official  or  investigating 
official  relating  to  the  allegations  in  the 
complaint,  even  if  it  is  contained  in  a 
document  that  would  otherwise  be 
privileged.  If  the  document  would 
otherwise  be  privileged,  only  that 
portion  containing  exculpatory 
information  must  be  disclosed. 

(c)  The  notice  sent  to  the  Attorney 
General  from  the  reviewing  official  as 
described  in  §  16.5  is  not  discoverable 
under  any  circumstances. 

(d)  The  defendant  may  file  a  motion  to 
compel  disclosure  of  the  documents 
subject  to  the  provisions  of  this  section. 
Such  a  motion  may  only  be  filed  with 
the  ALJ  following  the  filing  of  an  answer 
pursuant  to  5  16  9. 

§  16.21     Discovery. 

(a)  The  following  types  of  discovery 
are  authorized: 

(1)  Requests  for  production  of 
documents  for  inspection  and  copying: 

(2)  Requests  for  admissions  of  the 
authenticity  of  any  relevant  document  or 
of  the  truth  of  any  relevant  fact; 

(3)  Written  interrogatories;  and 

(4)  Depositions. 

(b)  For  the  purpose  of  this  section  and 
§  S  16.22  and  16.23,  the  term 
"documents"  includes  information, 
documents,  reports,  answers,  records, 
accounts,  papers,  and  other  data,  either 
paper  or  electronic,  and  other 
documentary  evidence.  Nothing 
contained  herein  shall  be  interpreted  to 
require  the  creation  of  a  document. 

(c)  Unless  mutually  agreed  to  by  the 
parties,  discovery  is  available  only  as 
ordered  by  the  ALJ.  The  ALJ  shall 
regulate  the  timing  of  discovery. 

(d)  Motions  for  discovery.  (1)  A  party 
seeking  discovery  may  file  a  motion 
with  the  ALJ  if  it  is  not  made  available 
by  another  party  on  an  informal  basis. 
Such  a  motion  shall  be  accompanied  by 
a  copy  of  the  requested  discovery,  or  in 


the  case  of  depositions,  a  summary  of 
the  scope  of  the  proposed  deposition, 
and  a  description  of  the  efforts  which 
have  been  made  by  the  party  to  obtain 
discovery. 

(2)  Within  ten  days  of  service,  a  party 
may  file  an  opposition  to  the  motion 
and/or  a  motion  for  protective  order  as 
provided  in  §  16.24. 

(3)  The  ALJ  may  grant  a  motion  for 
discovery  only  if  he  or  she  finds  that  the 
discovery  sought — 

(i)  Is  necessary  for  the  expeditious, 
fair,  and  reasonable  consideration  of  the 
issues; 

(ii)  Is  not  unduly  costly  or 
burdensome: 

(iii)  Will  not  unduly  delay  the 
proceeding;  and 

(iv)  Does  not  seek  privileged 
information. 

(4)  The  burden  of  showing  that 
discovery  should  be  allowed  is  on  the 
party  seeking  discovery. 

(5)  The  ALJ  may  grant  discovery 
subject  to  a  protective  order  under 
§  16.24. 

(e)  Depositions.  (1)  If  a  motion  for 
deposition  is  granted,  the  ALJ  shall  issue 
a  subpoena  for  the  deponent,  which  may 
require  the  deponent  to  produce 
documents.  The  subpoena  shall  specify 
the  time  and  place  at  which  the 
deposition  will  be  held. 

(2)  The  party  seeking  to  depose  shall 
serve  the  subpoena  in  the  manner 
prescribed  in  §  16.8. 

(3)  The  deponent  may  file  with  the 
ALJ  a  motion  to  quash  the  subpoena  or  a 
motion  for  a  protective  order  within  ten 
days  of  service. 

(4)  The  party  seeking  to  depose  shall 
provide  for  the  taking  of  a  verbatim 
transcript  of  the  deposition,  which  it 
shall  make  available  to  all  other  parties 
for  inspection  and  copying. 

(f)  each  party  shall  bear  its  own  costs 
of  discovery. 

§  16.22    Exchange  of  witness  lists, 
statements,  and  exhibits. 

(a)  At  least  15  days  before  the  hearing 
or  at  such  other  time  as  may  be  ordered 
by  the  ALJ.  the  parties  shall  exchange 
witness  lists,  copies  of  prior  statements 
of  proposed  witnesses,  and  copies  of 
proposed  hearing  exhibits,  including 
copies  of  any  written  statements  that 
the  party  intends  to  offer  in  lieu  of  live 
testimony  in  accordance  with  §  16.33(b). 
At  the  time  the  above  documents  are 
exchanged,  any  party  that  intends  to 
rely  on  the  transcript  of  deposition 
testimony  in  lieu  of  live  testimony  at  the 
hearing,  if  permitted  by  the  ALJ,  shall 
provide  each  party  with  a  copy  of  the 
specific  pages  of  the  transcript  it  intends 
to  introduce  into  evidence. 


(b)  If  a  party  objects,  the  ALJ  shall  not 
admit  into  evidence  the  testimony  of 
any  witness  whose  name  does  not 
appear  on  the  witness  list  or  any  exhibit 
not  provided  to  the  opposing  party  as 
provided  above  unless  the  ALJ  finds 
good  cause  and  that  there  is  no 
prejudice  to  the  objecting  party. 

(c)  Unless  another  party  objects 
within  the  time  set  by  the  ALJ, 
documents  exchanged  in  accordance 
with  paragraph  (a)  of  this  section  shall 
be  deemed  to  be  authentic  for  the 
purpose  of  admissibility  at  the  hearing. 

§  16.23    Subpoenas  for  attendance  at 
hearing. 

(a)  A  party  wishing  to  procure  the 
appearance  and  testimony  of  any 
individual  at  the  hearing  may  request 
that  the  ALJ  issue  a  subpoena. 

(b)  A  subpoena  requiring  the 
attendance  and  testimony  of  an 
individual  may  also  require  the 
individual  to  produce  documents  at  the 
hearing. 

(c)  A  party  seeking  a  subpoena  shall 
file  a  written  request  therefor  not  less 
than  15  days  before  the  date  fixed  for 
the  hearing  unless  otherwise  allowed  by 
the  ALJ  for  good  cause  shown.  Such 
request  shall  specify  any  documents  to 
be  produced  and  shall  designate  the 
witnesses  and  describe  the  address  and 
location  thereof  with  sufficient 
particularity  to  permit  such  witnesses  to 
be  found. 

(d)  The  subpoena  shall  specify  the 
time  and  place  at  which  the  witness  is  to 
appear  and  any  documents  the  witness 
is  to  bring  with  him  or  her. 

(e)  The  party  seeking  the  subpoena 
shall  serve  it  in  the  manner  prescribed 
in  §  16.8.  A  subpoena  on  a  party  or  upon 
an  individual  under  the  control  of  a 
party  may  be  served  by  first  class  mail. 

(f)  A  party  or  the  individual  to  whom 
the  subpoena  is  directed  may  file  with 
the  ALJ  a  motion  to  quash  the  subpoena 
within  ten  days  after  service  or  on  or 
before  the  time  specified  in  the 
subpoena  for  compliance  if  it  is  less 
than  ten  days  after  service. 

§  16.24    Protective  order. 

(a)  A  party  or  a  prospective  witness  or 
deponent  may  file  a  motion  for  a 
protective  order  with  respect  to 
discovery  sought  by  an  opposing  party 
or  with  respect  to  the  hearing,  seeking  to 
limit  the  availability  or  disclosure  of 
evidence. 

(b)  In  issuing  a  protective  order,  the 
ALJ  may  make  any  order  which  justice 
requires  to  protect  a  party  or  person 
from  annoyance,  embarrassment, 
oppression,  or  undue  burden  or  expense, 
including  one  or  more  of  the  following: 

(1)  That  the  discovery  not  be  had; 


(2)  That  the  discovery  may  be  had 
only  on  specified  terms  and  conditions, 
including  a  designation  of  the  time  or 
place; 

(3)  That  the  discovery  may  be  had 
only  through  a  method  of  discovery 
other  than  that  requested: 

(4)  That  certain  matters  not  be 
inquired  into,  or  that  the  scope  of 
discovery  be  limited  to  certain  matters; 

(5)  That  discovery  be  conducted  with 
no  one  present  except  persons 
designated  by  ALJ; 

(6)  That  the  contents  of  discovery  or 
evidence  be  sealed; 

(7)  That  a  deposition  after  being 
sealed  be  opened  only  by  order  of  the 
ALJ: 

(8)  That  a  trade  secret  or  other 
confidential  research,  development, 
commerical  information,  or  facts 
pertaining  to  any  criminal  investigation, 
proceeding,  or  other  administrative 
investigation  not  be  disclosed  or  be 
disclosed  only  in  a  designated  way:  or 

(9)  That  the  parties  simultaneously  file 
specified  documents  or  information 
enclosed  in  sealed  envelopes  to  be 
opened  as  directed  by  the  ALJ. 

§  16.25     Fees. 

The  party  requestingf  a  subpoena 
shall  pay  the  cost  of  the  fees  and 
mileage  of  any  witness  subpoenaed  in 
the  amounts  that  would  be  payable  to  a 
witness  in  a  proceeding  in  United  States 
District  Court.  A  check  for  witness  fees 
and  mileage  shall  accompany  the 
subpoena  when  several,  except  that 
when  a  subpoena  is  issued  on  behalf  of 
the  authority,  a  check  for  witness  fees 
and  mileage  need  not  accompany  the 
subpoena. 

§  16.26    Form,  filing  and  service  of  papers. 

(a)  Form.  (1)  Documents  filed  with  the 
ALJ  shall  include  an  original  and  two 
copies. 

(2)  Every  pleading  and  paper  filed  in 
the  proceeding  shall  contain  a  caption 
setting  forth  the  title  of  the  action,  the 
case  number  assigned  by  the  ALJ,  and  a 
designation  of  paper  [e.g.,  motion  to 
quash  subpoena). 

(3)  Every  pleading  and  paper  shall  be 
a  signed  by,  and  shall  contain  the 
address  and  telephone  number  of  the 
party  or  the  person  on  whose  behalf  the 
paper  was  filed,  or  his  or  her 
representative. 

(4)  Papers  are  considered  filed  when 
they  are  mailed.  Date  or  mailing  may  be 
established  by  a  certificate  from  the 
party  or  its  representative  or  by  proof 
that  the  document  was  sent  by  certified 
or  registered  mail. 

(b)  Service.  A  party  filing  a  document 
with  the  ALJ  shall,  at  the  time  of  filing. 
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serve  a  copy  of  such  document  on  every 
other  party.  Strvice  upon  any  party  of 
any  dcxnunent  other  than  the  complaint 
or  notice  of  he.inng  shall  be  made  by 
delivering  or  mailing?  a  copy  to  the 
party's  last  known  addresiJ.  When  a 
party  is  represented  by  an  attorney, 
service  shall  b*-  made  upon  such 
representative  in  lieu  of  the  actual  party. 

(c)  Proof  of  Service.  A  certificate  of 
the  individual  serving  the  document  by 
personal  delivery  or  by  mail,  setting 
forth  the  manner  of  service,  shall  be 
proof  of  service. 

§  16.27     Computation  of  ttfn«. 

(a)  In  computing  any  period  of  time 
under  this  part  or  in  an  order  issued 
thereunder,  the  time  begins  with  the  day 
following  the  act,  event,  or  default,  and 
includes  the  last  day  of  the  period, 
unless  it  is  a  Saturday,  Sunday,  or  legal 
holiday  observed  by  the  Federal 
government,  in  which  event  it  includes 
the  next  business  day. 

(b)  When  the  period  of  time  allowed  is 
less  than  seven  days,  intermediate 
Saturdays,  Sunday,  and  legal  holidays 
observed  by  the  Federal  government 
shall  be  excluded  from  the  computation. 
When  the  period  of  time  allowed  is 
more  than  seven  days,  all  intervening 
calendar  days  are  included  in  the 
computation. 

(c)  Where  a  document  has  been 
served  or  issued  by  mail,  an  additional 
five  days  will  be  added  to  the  time 
permitted  for  any  respon.se. 

§  16.28    Motions. 

(a)  Any  application  to  the  AL)  for  an 
order  or  ruling  shall  be  by  motion. 
Motions  shall  state  the  relief  sought,  the 
authority  relied  upon,  and  the  facts 
alleged,  and  shall  be  filed  with  the  ALJ 
and  served  on  all  other  parties. 

(b)  Excpet  for  motion*  made  during  a 
prehearing  conference  or  at  the  hearing, 
ail  motions  shall  be  in  writing.  The  ALJ 
may  require  that  oral  motions  be 
reduced  to  writing. 

(c)  Within  15  days  after  a  written 
motion  is  served,  or  such  other  time  as 
may  be  fixed  by  the  ALJ.  any  party  may 
file  a  response  to  such  motion. 

(d)  The  ALj  may  not  grant  a  wntten 
motion  before  the  time  for  filing 
responses  thereto  has  expired,  except 
upon  consent  of  the  parties  or  following 
a  hearing  on  the  motion,  but  may 
overrule  or  deny  such  motion  without 
awaiting  a  response. 

(e)  The  ALJ  shall  moke  a  reasonable 
effort  to  dispose  of  all  outstanding 
motions  prior  to  the  beginning  of  the 
hearing. 


9  ie.29    Sanctions. 

(a)  The  ALJ  may  sanction  a  person, 
including  any  party  or  representative 
for — 

(IJ  Failing  to  comply  with  an  order, 
rule,  or  procedure  governing  the 
proceeding; 

(2)  Failing  to  prosecute  or  defend  an 
action;  or 

(3)  Engaging  in  other  misconduct  that 
interferes  with  the  speedy,  orderly,  or 
fair  conduct  of  the  hearing. 

(b)  Any  such  sanction,  including  but 
not  limited  to  those  li.sled  in  paragraphs 
(c),  (d),  and  (e|  of  this  section,  shall 
reasonably  relate  to  the  nature  of  the 
failure  or  misconduct. 

(c)  When  a  party  fails  to  comply  with 
an  order,  including  an  order  for  taking  a 
deposition,  the  production  of  evidence 
within  the  party's  control,  or  a  request 
for  admission,  the  ALJ  may — 

(1)  Draw  an  inferenre  in  favor  of  the 
requesting  party  with  regard  tu  the 
information  sought; 

f2)  hi  the  case  of  requests  for 
admission,  deem  each  matter  of  which 
an  admission  is  requested  to  be 
admitted; 

(3)  Prohibit  the  party  failing  to  comply 
with  such  order  from  introducing 
evidence  concerning,  or  otherwise 
relying  upon  testimony  relating  to  the 
information  sought;  and 

(4)  Strike  any  part  of  the  pleadings  or 
other  submissions  of  the  party  failing  to 
comply  with  such  request. 

(d)  If  a  party  fails  to  prosecute  or 
defend  an  action  under  this  part 
commenced  by  service  of  a  notice  of 
heauing.  the  ALJ  may  dismiss  the  action 
or  may  issue  an  initial  decision  imposing 
penalties  and  assessments. 

(e)  The  AL)  may  r»?fu8e  to  consider 
any  motion,  request,  reponse,  brief  or 
other  document  which  is  uot  filed  in  a 
timely  fashion. 

§  16.30    Ttw  hearing  and  tnirdsn  of  proof. 

(a)  The  ALJ  shall  conduct  a  hearing  on 
the  record  in  order  to  determine  whether 
the  defendant  is  liable  for  a  civil  penalty 
or  assessment  under  \  16.3  and.  if  so,  the 
appropriate  amount  of  any  such  civil 
penalty  or  assessment  considering  any 
aggravating  or  mitigating  factors. 

(b)  The  authonty  shall  have  the 
burden  of  proving  defendant's  liability 
and  any  aggravating  factors  by  a 
preponderance  of  the  evidence. 

(c)  The  defendant  shall  have  the 
burden  of  proving  any  affirmative 
defenses  and  any  mitigating  factors  by  a 
preponderance  of  the  evidence. 

(d)  The  heunng  shall  be  open  to  the 
public  unless  otherwise  ordered  by  the 
ALJ  for  good  cause  shown. 


§  16.31    OstsrminInQ  ItM  amount  of 

penalties  and  assessments. 

(a)  In  determining  an  appropriate 
amount  of  civil  penalties  and 
assessments,  the  AL]  and  upon  appeal, 
the  authonty  head,  should  evaluate  any 
circumstances  that  mitigate  or  aggravate 
the  violation  and  should  articulate  in 
their  opinions  the  reasons  that  support 
the  penalties  and  assessments  they 
impose.  Because  of  the  intangible  costs 
of  fraud,  the  expense  of  investigating 
such  conduct,  and  the  need  to  defer 
others  who  might  be  similarly  tempted, 
double  damages  and  a  significant  civil 
peiyalty  ordinarily  should  be  imposed. 

(b)  Although  not  exhaustive,  the 
following  factors  are  among  those  that 
may  influence  the  ALJ  and  the  authority 
head  in  determining  the  amount  of 
penalties  and  assessments  to  impose 
with  respect  to  the  misconduct  [i.e..  the 
false,  fictitious,  or  fraudulent  claims  or 
statements)  charged  in  the  complaint: 

(1)  The  number  of  false,  fictitious,  or 
fraudulent  claims  or  statements; 

(2)  The  time  period  over  which  such 
claims  or  statements  were  made; 

(3)  The  degree  of  the  defendant's 
culpability  with  respect  to  the 
misconduct; 

(4)  The  amount  of  money  or  the  value 
of  the  property,  services,  or  benefit 
falsely  claimed: 

(5)  The  value  of  the  Government's 
actual  loss  as  a  result  of  the  misconduct, 
including  foreseeable  consequential 
damages  and  the  costs  of  investigation: 

(6)  "The  relationship  of  the  amount 
imposed  as  uvd  penalties  to  the  amount 
of  the  Government's  loss; 

(7)  The  potential  or  actual  impact  of 
the  misconduct  upon  national  defense, 
public  health  or  safety,  or  public 
confidence  in  the  management  of 
Government  programs  and  operations. 

(8)  Whether  the  defendant  has 
engaged  in  a  pattern  of  the  same  or 
similar  misconduct: 

(9)  Whether  the  defendant  attempted 
to  conceal  the  misconduct: 

(10)  The  degree  to  which  the 
defendant  has  mvolved  others  in  the 
misconduct  or  m  concealing  it; 

(11)  Where  the  misconduct  or 
employees  or  agents  is  imputed  to  the 
defendant,  the  extent  to  which  the 
defendant's  practices  fostered  or 
attempted  to  preclude  such  misconduct: 

(12)  Whether  the  defendant  cooperated 
in  or  obstructed  an  mvestigation  of  the 
misconduct: 

(13)  Whether  the  defendant  assisted 
in  identifying  and  prosecuting  other 
wrongdoers: 

(14)  The  complexity'  of  the  program  or 
transaction,  and  the  degree  of  the 
defendant's  sophistication  with  resptect 


to  it,  including  the  extent  of  the 
defendant's  prior  participation  in  the 
program  or  in  similar  transactions; 

(15)  Whether  the  defendant  has  been 
found,  in  any  criminal,  civil,  or 
administrative  proceeding  to  have 
engaged  in  similar  misconduct  or  to 
have  dealt  dishonestly  with  the 
Government  of  the  United  Stales  or  of  a 
State,  directly  or  indirectly:  and 

(16)  The  need  to  deter  the  defendant 
and  others  from  engaging  in  the  same  or 
similar  misconduct. 

(c)  Nothing  in  this  section  shall  be 
construed  to  limit  the  ALJ  or  the 
authority  head  from  considering  any 
other  factors  that  in  any  given  case  may 
mitigate  or  aggravate  the  offense  for 
which  penalties  and  assessments  are 
imposed. 

S  16.32    Location  of  hearing. 

(a)  The  hearing  may  be  held — 

(1)  In  any  judicial  district  of  the 
United  States  in  which  the  defendant 
resides  or  transacts  business; 

(2)  In  any  judicial  district  of  the 
United  States  in  which  the  claim  or 
statement  in  issue  was  made:  or 

(3)  In  such  other  place  as  may  be 
agreed  upon  by  the  defendant  and  the 
ALJ. 

(b)  Each  party  shall  have  the 
opportunity  to  present  argument  with 
respect  to  the  location  of  the  hearing. 

(c)  The  hearing  shall  be  held  at  the 
place  and  at  the  time  ordered  by  the 
ALJ. 

S  16.33    Witnesses. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  testimony  at  the 
hearing  shall  be  given  orally  by 
witnesses  under  oath  or  affirmation. 

(b)  At  the  discretion  of  the  ALJ, 
testimony  may  be  admitted  in  the  form 
of  a  written  statement  or  deposition. 
Any  such  written  statement  must  be 
provided  to  all  other  parties  along  with 
the  last  known  address  of  such  witness, 
in  a  manner  which  allows  sufficient  time 
for  other  parties  to  subpoena  such 
witness  for  cross-examination  at  the 
hearing.  F*rior  written  statements  of 
witnesses  proposed  to  testify  at  the 
hearing  and  deposition  transcripts  shall 
bo  exchanged  as  provided  in  §  16.22(a). 

(c)  The  ALJ  shall  exercise  reasonable 
control  over  the  mode  and  order  of 
interrogating  witnesses  and  presenting 
evidence  so  as  to — 

(1)  Make  the  interrogation  and 
presentation  effective  for  the 
ascertainment  of  the  truth, 

(2)  Avoid  needless  consumption  of 
time,  and 

(3)  Protect  witnesses  from  harassment 
or  undue  embarrassment. 


(d)  The  ALJ  shall  permit  the  parties  to 
conduct  such  cross-examination  as  may 
be  required  for  a  full  and  true  disclosure 
of  the  facts. 

(e)  At  the  discretion  of  the  ALJ,  a 
witness  may  be  cross-examined  on 
matters  relevant  to  the  proceeding 
without  regard  to  the  scope  of  his  or  her 
direct  examination.  To  the  extent 
permitted  by  the  ALJ.  cross-examination 
on  matters  outside  the  scope  of  direct 
examination  shall  be  conducted  in  the 
manner  of  direct  examination  and  may 
proceed  by  leading  questions  only  if  the 
witness  is  a  hostile  witness,  as  adverse 
party,  or  a  witness  identified  with  an 
adverse  party. 

(f)  Upon  motion  of  any  party,  the  ALJ 
shall  order  witnesses  excluded  so  that 
they  cannot  hear  the  testimony  of  other 
witnesses.  This  rule  does  not  authorize 
exclusion  of — 

(1)  A  party  who  is  an  individual; 

(2)  In  the  case  of  a  party  that  is  not  an 
individual,  an  officer  or  employee  of  the 
party  designated  by  the  party's 
representative:  or 

(3)  An  individual  whose  presence  is 
shown  by  a  party  to  be  essential  to  the 
presentation  of  its  case,  including  an 
individual  employed  by  the  Government 
engaged  in  assisting  the  representative 
for  the  Government. 

§  16.34    Evidence. 

(a)  The  ALJ  shall  determine  the 
admissibility  of  evidence. 

(b)  Except  as  provided  herein,  the  ALJ 
shall  not  be  bound  by  the  Federal  Rules 
of  Evidence.  However,  the  ALJ  may 
apply  the  Federal  Rules  of  Evidence 
where  appropriate,  e.g.,  to  exclude 
unreliable  evidence. 

(c)  The  ALJ  shall  exclude  irrelevant, 
immaterial,  or  incompetent  evidence. 

(d)  Although  relevant,  evidence  may 
be  excluded  if  its  probative  value  is 
substantially  outweighed  by  the  danger 
of  unfair  prejudice,  confusion  of  the 
issues,  or  by  considerations  of  undue 
delay  or  needless  presentation  of 
cumulative  evidence. 

(e)  Although  relevant,  evidence  may 
be  excluded  if  it  is  privileged  under 
Federal  law. 

(f)  Evidence  concerning  offers  of 
compromise  or  settlement  shall  be 
inadmissible  to  the  extent  provided  in 
Rule  408  of  the  Federal  Rules  of 
Evidence. 

(g)  The  ALJ  shall  permit  the  parties  to 
introduce  reubuttal  witnesses  and 
evidence. 

(h)  All  documents  and  other  evidence 
offered  or  taken  for  the  record  shall  be 
open  to  examination  by  all  parties, 
unless  otherwise  ordered  by  the  ALJ 
pursuant  to  §  16.24. 


§  16.35    The  record. 

(a J  The  hearing  will  be  recorded  and 
transcribed.  Transcripts  may  be 
obtained  following  the  hearing  from  the 
ALJ  at  a  cost  not  to  exceed  the  actual 
cost  of  duplication. 

(b)  The  transcript  of  testimony, 
exhibits  and  other  evidence  admitted  at 
the  hearing,  and  all  papers  and  requests 
filed  in  the  proceeding  constitute  the 
record  for  the  decision  by  the  ALJ  and 
the  authority  head. 

(c)  The  record  may  be  inspected  and 
copied  (upon  payment  of  a  reasonable 
fee)  by  anyone,  unless  otherwise 
ordered  by  the  ALJ  pursuant  to  S  16.24. 

§  16.36    Post-tiearing  briefs. 

The  ALJ  may  require  the  parties  to  file 
post-hearing  briefs.  The  ALJ  shall  fix  the 
time  for  filing  such  briefs,  not  to  exceed 
60  days  from  the  date  the  parties  receive 
the  trascript  of  the  hearing  or,  if 
applicable,  the  stipulated  record.  Such 
briefs  may  be  accompanied  by  proposed 
findings  of  fact  and  conclusions  of  law. 
The  ALJ  may  permit  the  parties  to  file 
reply  briefs. 

§  16.37    Initial  decision. 

(a)  The  ALJ  shall  issue  an  initial 
decision,  based  solely  on  the  record, 
which  shall  contain  findings  of  fact, 
conclusions  of  law,  and  the  amount  of 
any  penalties  and  assessments  imposed. 

(b)  The  findings  of  fact  shall  include  a 
finding  on  each  of  the  following  issues: 

(1)  Whether  the  claims  or  statements 
identified  in  the  complaint,  or  any 
portions  thereof,  violate  §  16.3; 

(2)  If  the  person  is  liable  for  penalties 
or  assessments,  the  appropriate  amount 
of  any  such  penalties  or  assessments 
considering  any  mitigating  or 
aggravating  factors  that  he  or  she  finds 
in  the  case,  such  as  those  described  in 

§  16.31. 

(c)  The  ALJ  shall  promptly  serve  the 
initial  decision  on  all  parties  within  90 
days  after  the  time  for  submission  of 
post-hearing  briefs  and  reply  briefs  (if 
permitted)  has  expired.  The  ALJ  shall  at 
the  same  time  serve  all  defendants  with 
a  statement  describing  the  right  of  any 
defendant  determined  to  be  hable  for  a 
civil  penalty  or  assessment  to  file  a 
motion  for  reconsideration  with  the  ALJ 
or  a  nofice  of  appeal  with  the  authority 
head.  If  the  ALJ  fails  to  meet  the 
deadline  contained  in  this  paragraph,  he 
or  she  shall  notify  the  parties  of  the 
reason  for  the  delay  and  shall  set  a  new 
deadline. 

(d)  Unless  the  initial  decision  of  the 
ALJ  is  timely  appealed  to  the  authority 
head,  or  a  motion  for  reconsideration  of 
the  initial  decision  is  timely  filed,  the 
initial  decision  shall  constitute  the  final 
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decision  of  the  authority  head  and  shall 
be  final  and  binding  on  the  parties  30 
days  after  it  is  issued  by  the  ALJ. 

§  16.38    Reconsideration  of  initial  deciskxv 

(a)  Except  us  provided  in  paragraph 
(d)  of  this  section,  any  party  may  file  a 
motion  for  reconsideration  of  the  initial 
decision  within  20  days  of  receipt  of  the 
initial  decision,  if  service  was  made  by 
mail,  receipt  will  be  presumed  to  be  five 
days  from  the  date  of  mailing  in  the 
absence  of  contrary  proof. 

(b)  Every  such  motion  must  set  forth 
the  matters  claimed  to  have  been 
erroneously  decided  and  the  nature  of 
the  alleged  errors.  Such  motion  shall  be 
accompanied  by  a  supporting  brief. 

(c)  Responses  to  such  motions  shall  be 
allowed  only  upon  request  of  the  ALJ. 

(d)  No  party  may  file  a  motion  for 
reconsideration  of  an  initial  decision 
that  has  been  revised  in  response  to  a 
previous  motion  for  reconsideration. 

(e)  The  ALJ  dispose  of  a  motion  for 
reconsideration  by  denying  it  or  by 
issuing  a  revised  initial  decision. 

(f)  When  a  motion  for  reconsideration 
is  made,  the  time  periods  for  appeal  to 
the  authority  head  contained  in  S  16-38. 
and  for  finality  of  the  initial  decision  in 
§  ie.3e(d).  shall  begin  on  the  date  of  the 
ALJ  issues  the  denial  of  the  motion  for 
reconsideration  or  a  revised  initial 
decision,  as  appropriatp 

§  1ft.M    Appeal  to  authority  head. 

(a)  Any  defendant  who  has  filed  a 
timely  answer  and  who  is  determined  in 
an  initial  decision  to  be  liable  for  a  civil 
penalty  or  assessment  may  appeal  such 
decision  to  the  authority  head  by  filing  a 
notice  of  appeal  with  the  authority  head 
in  accordance  with  this  section. 

(b)(1)  No  notice  of  appeal  may  be  filed 
until  the  time  period  for  filing  a  motion 
for  reconsideration  under  S  16.38  has 
expired. 

(2)  If  a  motion  for  reconsideration  is 
timely  filed,  a  notice  of  appeal  must  be 
filed  within  30  days  after  the  ALJ  denies 
the  motion  or  issues  a  revised  initial 
decision,  whichever  applies. 

(3)  If  no  motion  for  reconsideration  is 
timely  filed,  a  notice  of  appeal  must  be 
filed  within  30  days  after  the  ALJ  issues 
the  initial  decision. 

(4)  The  authority  head  may  extend  the 
initial  30  day  period  for  an  additional  30 
days  if  the  defendant  files  with  the 
authority  head  a  request  for  an 
extension  within  the  initial  30  day 
period  and  shows  good  cause. 

(c)  If  the  defendant  files  a  timely 
notice  of  appeal  with  the  authority  head, 
the  ALJ  shall  forward  the  notice  of 
appeal  and  record  of  the  proceeding  to 
the  authority  head. 


(d)  A  notice  of  appeal  shall  be 
accompanied  by  a  written  brief 
specifying  exceptions  to  the  initial 
decision  and  reasons  supporting  thp 
exceptions 

(e)  TTie  representative  for  the  agency 
may  file  a  brief  in  opposition  to 
exceptions  within  30  days  of  receiving 
the  notice  of  appeal  and  accompanying 
brief. 

(f)  There  is  no  right  to  appear 
personally  before  the  authority  head. 

(g)  There  is  no  n^ht  to  appeal  any 
interlocutory  ruling  by  the  AL). 

(h)  In  reviewing  the  initial  dt'cision. 
the  authonty  head  shall  not  con.sider 
any  objection  that  w.is  not  raised  before 
the  ALJ  unless  a  demonstration  is  made 
of  extraordinary  circumstances  causing 
the  failure  to  raise  the  ob)ection. 

(i)  If  any  party  demonstrates  to  the 
satisfaction  of  the  authority  head,  prior 
to  the  issuance  of  the  authonty  hpdd  s 
decision  that  additional  evidence  not 
presented  at  such  hearuig  is  mdtenul 
and  that  there  were  reasonable  grounds 
for  the  failure  to  present  such  evidence 
at  the  hearing,  the  authority  head  shall 
remand  the  matter  to  the  ALJ  for 
consideration  of  such  additional 
evidence. 

(j)  The  authority  head  may  affirm, 
reduce,  reverse,  compromiae,  remand,  or 
settle  any  penalty  or  assessment, 
determined  by  the  ALJ  in  any  initial 
decision 

(k)  The  authority  head  shall  promptly 
serve  each  party  to  the  appeal  to  the 
ALJ  with  a  copy  of  the  decision  of  the 
authority  head.  At  the  same  time  the 
authority  head  shall  serve  the  defendant 
with  a  statement  describing  the 
defendants  right  to  seek  iudicial  review. 

(1)  Unless  a  petition  for  judicial  review 
is  filed  as  provided  in  31  U.S.C.  3805 
after  a  defendant  has  exhausted  all 
administrative  remedies  under  this  part 
and  within  60  days  after  the  date  on 
which  the  authority  head  serves  the 
defendant  with  a  copy  of  the  aathority 
head's  decision,  a  determination  that  a 
defendant  is  liable  under  §  lti.3  is  final 
and  is  not  subject  to  judiual  review. 

§  16  40     Stays  ontrr^a  by  ftie  Department 
Of  Justice. 

If  at  any  time  the  Attorney  General  or 
an  Assistant  Attorney  GeneraJ 
designated  by  the  Attorney  General 
transmits  to  the  authority  head  a  written 
finding  that  continuation  of  the 
administrative  process  described  in  this 
part  with  respect  to  a  claim  or  statement 
may  adversely  affect  any  pending  or 
potential  criminal  or  civil  action  related 
to  such  claim  or  statement,  the  authority 
head  shall  stay  the  process  immediately. 
In  such  a  case,  the  authority  head  may 
order  the  process  resumed  only  upon 


receipt  of  the  written  authorization  of 
the  Attorney  General. 

§  16.41     Stay  pending  appeal. 

(a)  An  initial  decision  is  stayed 
automatically  pending  disposition  of  a 
motion  for  reconsideration  or  of  an 
appeal  to  the  authority  head. 

(b)  No  administrative  slay  is  available 
following  an  final  decision  of  the 
authority  head. 

§  16.42    Judicial  review. 

Section  380S  of  tide  31,  United  States 
Code,  authori»'8  judicial  review  by  an 
appropriate  United  Slates  District  Court 
of  a  final  deasion  of  the  authonty  head 
imposmg  penalties  or  assessments 
under  this  part  and  specifies  the 
procedures  for  such  review 

S  16.43    Collectlofi  of  civil  penatties  and 

assessments. 

Sections  3«06  and  3808(b)  of  tide  31. 
United  States  Code,  authorize  actions 
for  collection  of  civil  penalties  and 
assessments  imposed  under  this  part 
and  specify  the  procedures  for  such 
actions. 

§  16.44    Right  to  adminlstratNe  offset 

Tne  amount  of  any  penalty  or 
assessment  which  has  become  final,  or 
for  which  a  judgment  has  been  entered 
under  S  16.42  or  §  16.43,  or  any  amount 
agreed  upon  in  a  compromise  or 
settlement  under  {  16.46,  may  be 
collected  by  administrative  ofTset  under 
31  U.S.C.  3716,  except  that  an 
administrative  offset  may  not  be  mads 
under  this  subsection  against  a  refund  of 
an  overpayment  of  Federal  taxes,  then 
or  later  owing  by  the  United  States  to 
the  defendant. 

§16.45    Depovtt  in  Treasury  of  Urrtted 
States. 

Any  amounts  collected  pursuant  to 
this  part  shall  be  deposited  as 
miscellaneous  receipts  in  the  Treasury 
of  the  United  States,  except  as  provided 
in  31  U.S.C.  3806(g). 

§16  46    Compromise  or  setttement. 

(aj  Parlies  may  make  offers  of 
compromise  or  settlement  at  any  time. 

(b)  The  reviewing  official  has  the 
exclusive  authority  to  compromise  or 
settle  a  case  under  this  part  at  any  time 
after  the  date  on  which  the  reviewing 
official  is  permitted  to  issue  a  complaint 
and  before  the  date  on  which  the  ALJ 
issues  an  initial  decision. 

(c)  The  authority  head  has  exclusive 
authority  to  compromise  or  settle  a  case 
under  this  part  at  any  time  after  the  date 
on  which  the  ALJ  issues  an  initial 
decision,  except  during  the  pendency  of 
any  review  under  j  16.42  or  during  the 


pendency  of  any  action  to  collect 
penalties  and  assessments  under 
§  16.43. 

(d)  The  Attorney  General  has 
exclusive  authority  to  compromise  or 
settle  a  case  under  this  part  during  the 
pendency  of  any  review  under  §  16.42  or 
of  any  action  to  recover  penalties  and 
assessments  under  31  U.S.C  3806. 

(e)  TTie  investigating  official  may 
recommend  settlement  terms  to  the 
reviewing  official,  the  authority  head,  or 
the  Attorney  General,  as  appropriate. 
The  reviewing  official  may  recommend 
settlement  terms  to  the  authority  head. 
or  the  Attorney  General,  as  appropriate. 

(f)  Any  compromise  or  settlement 
must  be  in  writing  and  signed  by  all 
parties  and  their  representatives. 

§  16.47    Umltatlons. 

(a)  The  notice  of  hearing  with  respect 
to  a  claim  or  statement  must  be  served 
in  the  manner  specified  in  §  16.8  within 
6  years  after  the  date  on  which  such 
claim  or  statement  is  made. 

(b)  If  the  defendant  fails  to  file  a 
timely  answer,  service  of  a  notice  under 
§  16.10(b)  shall  be  deemed  a  notice  of 
hearing  for  purposes  of  this  section. 

(c)  The  time  limits  of  this  statute  of 
limitations  may  be  extended  by 
agreement  of  the  parties. 

Midiael  R.  HiU. 

Inspector  General,  United  Slates  Department 

of  the  Treasury. 

May  26. 1987. 

(PR  Doc.  87-12876  Filed  6-6-87;  8:45  am] 
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31  CFR  Part  103 

Proposed  Aniendment  to  the  Bank 
Secrecy  Act  Regarding  Disclosure  of 
Bank  Secrecy  Act  Data 

AGENCY:  Departmental  Offices. 

Department  of  the  Treasury. 

action:  Notice  of  Proposed  Rulemaking. 

SUMMARY:  Treasury  proposes  to  clarify 
the  regulation  pertaining  to  disclosure  of 
information  reported  under  the  Bank 
Secrecy  Act  and  to  add  a  new  provision 
that  would  authorize  charging  of  fees  for 
costs  incidental  to  certain  disclosures  to 
state  and  local  government  agencies. 
DATE:  Comments  must  be  received  on  or 
before  July  9,  1987. 

ADDRESS:  Address  written  comments  to 
Jonathan  J.  Rusch,  Director.  Office  of 
Financial  Enforcement,  Office  of  the 
Assistant  Secretary  (Enforcement), 
Department  of  the  Treasury,  Room  4320, 
1500  Pennsylvania  Avenue,  NW., 
Washington.  DC  20220. 
FOR  FURTHER  INFORMATION  CONTACr. 

Jonathan  J.  Rusch,  Director,  Office  of 


Financial  Ejiforcement,  Office  of  the 
Assistant  Secretary  (Enforcement), 
Department  of  the  Treasury.  Room  4320, 
1500  Pennsylvania  Avenue,  NW., 
Washington.  DC  20220,  (202)  566-8022. 
SUPPLEMENTARY  INFORMATION:  The 
Bank  Secrecy  Act.  Pub.  L.  91-508,  as 
amended  (codified  at  31  U.S.C.  5311- 
5324,  12  use.  1829b,  and  12  U.S.C 
1951-1959),  empowers  the  Secretary  of 
the  Treasury  to  require  financial 
institutions  to  keep  records  and  file 
reports  that  the  Secretary  of  the 
Treasury  determines  have  a  high  degree 
of  usefulness  in  criminal,  tax,  or 
regulator],'  matters.  See  31  USC  5311. 
The  Secretary  has  the  authority  to  make 
disclosures  of  information  reported 
under  the  Bank  Secrecy  Act  consistent 
with  the  purposes  of  the  Act. 

The  regulations  implementing  the 
Bank  Secrecy  Act.  31  CFR  Part  103. 
contain  provisions  setting  forth  some  of 
the  categories  of  authorized  disclosures 
of  information  reported  under  the  Bank 
Secrecy  Act.  31  CFR  103.43(a)  and  (b). 
Treasury  proposed  to  amend  the 
regulations  to  make  explicit  the 
authority  to  disclose  report  information 
to  the  United  States  Congress  consistent 
with  the  purposes  of  the  Bank  Secrecy 
Act,  as  set  forth  in  proposed  new 
paragraph  103.43(c).  This  authority  is  not 
specifically  set  forth  in  the  current 
regulations.  The  proposed  regulations 
also  will  make  explicit  the  existing 
authority  to  make  other  types  of 
disclosures  of  Bank  Secrecy  Act  records 
where  disclosure  is  consistent  with  the 
purposes  of  the  Act. 

One  such  authorized  type  of 
disclosure  would  be  to  states  that  have 
enacted  cash  reporting  statutes  similiar 
to  the  Bank  Secrecy  Act  for  equivalent 
law  enforcement  purposes.  See,  e.g., 
California  Monetary  Instrument 
Transaction  Reporting  Law,  Cal.  Pen. 
Code  sections  14160  et  seq.  Treasury 
will  entertain  requests  by  these  states 
for  disclosure  of  all  Currency 
Transaction  Report  (CTR)  information 
filed  with  Treasury',  by  financial 
institutions  within  the  state  that  are 
subject  to  both  state  and  Federal 
reporting  requirements.  Such  a 
procedure  has  the  potential  for 
substantial  savings  to  both  the  state  and 
its  financial  institutions:  The  state 
would  be  relieved  of  the  cost  of  initial 
processing  of  cash  reporting  forms  and 
the  state's  financial  institutions  would 
be  relieved  of  the  burden  of  filing  with 
the  state. 

The  State  of  California  has  requested 
that  the  Treasury  Department  provide 
access  to  CTR  data  in  order  to  ensure 
statewide  compliance  with  its  law  and 
to  permit  it  to  exempt  from  state  cash 


reporting  requirements  financi.il 
institutions  that  file  reports  with 
Treasury  under  the  Bank  Secrecy  Act 
The  State  of  California  cited  in  its 
request  for  this  information  the  cost 
savings  to  California  and  its  financial 
institutions.  Treasury  believes  the 
disclosure  requested  by  the  State  of 
California  is  permissible  under  the 
current  law  as  an  authorized  disclosure 
consistent  with  the  purposes  of  the  Bank 
Secrecy  Act  and  presents  a  fine 
opportunity  for  Federal  and  state 
cooperation  in  the  fight  against  money 
laundering. 

The  Privacy  Act,  5  U.S.C.  552a,  does 
not  bar  the  disclosure  requested  by  the 
State  of  California  and  similar  requests. 
The  law  enforcement  exemption  to  the 
Privacy  Act,  552a(bj("j.  provides  for 
disclosure  to  state  agencies  for  a  civil  or 
criminal  law  enforcement  activity,  upon 
written  request  of  the  head  of  the 
agency  for  particular  records, 
accompanied  by  a  statement  of  the 
purposes  for  which  they  are  sought 
Disclosure  to  further  enforcement  of 
state  bank  secrecy  laws  clearly  would 
come  within  this  exemption. 

Treasury  also  proposes  to  amend  31 
CFR  103.43  to  provide  that  the  Secretary 
may  impose  a  fee  for  costs  incidental  to 
disclosures  of  Bank  Secrecy  Act 
information  to  State  and  local  agencies. 
Treasury  would  impose  fees  in 
accordance  with  the  statute  governing 
fees  for  government  services,  31  U.S.C. 
9701.  Such  fees  will  be  charged  only 
when  disclosures  are  made  on  a  routine 
basis,  such  as  in  the  California  situation, 
described  above,  and  not  when  a  state 
or  local  law  enforcement  agency  makes 
a  request  for  a  limited  number  of 
records  in  connection  with  a  particular 
case. 

Executive  Order  12291 

This  proposed  rule  is  not  a  major  rule 
for  purposes  of  Executive  Order  12291.  It 
is  not  anticipated  to  have  an  annual 
effect  on  the  economy  of  $100  million  or 
more.  It  will  not  result  in  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  state,  or  local  government 
agencies,  or  geographic  regions.  It  will 
not  have  any  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  foreign 
markets.  A  Regulatory  Impact  Analysis 
therefore  is  not  required. 

Regulatory  Flexibility  Act 

It  is  hereby  certified,  under  5  U.S.C. 
605(b),  that  this  proposed  rule  will  not,  if 
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promulgated,  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  only  costs 
of  this  rule,  if  adopted,  would  be  for 
reimbursement  of  Treasury  costs  by 
state  or  local  government  agencies 
requesting  routine  disclosure  of  Bank 
Secrecy  Act  data. 

Drafting;  Information 

The  principal  author  of  this  document 
is  the  Office  of  the  Assistant  General 
Counsel  (Enforcement).  However, 
personnel  from  other  ofPices  participated 
in  its  development. 

Comments 

Treasury  requests  comments  from  all 
interested  persons  concerning  the 
proposed  amendments.  All  comments 
received  before  the  closing  date  will  be 
carefully  considered.  Comments 
received  after  the  closing  date  and  too 
late  for  consideration  will  be  treated  as 
possible  suggestions  for  future  action. 
The  Treasury  Department  will  not 
recognize  any  materials  or  comments, 
including  the  name  of  any  person 
submitting  comments,  as  confidential. 
Any  material  not  intended  to  be 
disclosed  to  the  public  should  not  be 
included  in  comments.  All  comments 
submitted  will  be  available  for  public 
inspection  during  the  hours  that  the 
Treasury  Library  is  open  to  the  public. 
The  Treasury  Library  is  located  in  Room 
5030, 1500  Pennsylvania  Ave.,  NW. 
Washington.  DC  20220.  Appointments 
must  be  made  to  view  the  comments. 
Persons  wishing  to  view  the  comments 
submitted  should  contact  the  Office  of 
Financial  Enforcement  at  the  number 
listed  above. 

List  of  Subjects  in  31  CFR  Part  103 

Authority  delegations  (Government 
agencies).  Banks  and  banking,  Currency. 
Foreign  banking.  Investigations,  Law 
enforcement.  Reporting  and 
recordkeeping  requirements,  Taxes. 

Amendment 

For  the  reasons  set  forth  in  the 
preamble,  31  CFR  Part  103  is  proposed 
to  be  amended  as  set  forth  below: 

PART  103— FINANCIAL 
RECORDKEEPING  AND  REPORTING 
OF  CURRENCY  AND  FOREIGN 
TRANSACTIONS 

1.  The  authority  citation  for  Part  103  is 
proposed  to  be  revised  to  read  as 
follows: 

Authority:  Pub.  L  ffl-508.  Title  I.  84  Stat. 
1114.  (12  U.S.C.  1829b  and  1951-1959):  and  the 
Currency  and  Foreign  Transactions  Reporting 
Act.  Pub.  L  91-508.  Title  11.  84  Stat.  1118.  as 
amended  (31  U.S.C  &311-5324]. 


2.  It  is  proposed  to  amend  J  103.43  by 
redesignating  paragraphs  (a),  (b)  and  (c) 
as  paragraphs  (b),  (d)  and  (e) 
respectively,  revising  newly 
redesignated  paragraph  (b),  and  adding 
new  paragraphs  (a),  (c)  and  (f)  to  read 
as  follows: 

i  103.43    AvaitabUlty  of  Information. 

(a)  The  Secretary  may  within  his 
discretion  disclose  information  reported 
under  this  Part  for  any  reason  consistent 
with  the  purposes  of  the  Bank  Secrecy 
Act,  including  those  set  forth  in 
paragraphs  (b)  through  (d)  of  this 
section. 

(b)  The  Secretary  may  make  any 
information  set  forth  in  any  report 
received  pursuant  to  this  part  available 
to  another  agency  of  the  United  States, 
to  an  agency  of  a  state  or  local 
government  or  to  an  agency  of  a  foreign 
government,  upon  the  request  of  the 
head  of  such  department  or  agerK:y 
made  in  writing  and  stating  the 
particular  information  desired,  the 
criminal,  tax  or  regulatory  purpose  for 
which  the  information  is  sought,  and  the 
official  need  for  the  Information. 

(c)  The  Secretary  may  make  any 
information  set  forth  in  any  report 
received  pursuant  to  this  part  available 
to  the  Congress,  or  any  committee  or 
subcommittee  thereof,  upon  a  written 
request  stating  the  particular 
information  desired,  the  criminal,  tax  or 
regulatory  purpose  for  which  the 
information  is  sought,  and  the  official 
need  for  the  information. 

«  •  •  •  • 

(f)  The  Secretary  may  require  that  a 
state  or  local  government  department  or 
agency  requesting  information  under 
paragraph  (b)  of  this  section  pay  fees  to 
reimburse  the  Department  of  the 
Treasury  for  costs  incidental  to  such 
disclosure.  The  amount  of  such  fees  will 
be  set  in  accordance  with  the  statute  on 
fees  for  government  services,  31  U.S.C 
9701. 

Dated:  May  27.  1987. 
Francis  A.  Keatins  II, 

Assistant  Secretary  (Enforcement). 
|FR  Doc  87-13041  Piled  6-8-87;  8:45  amj 
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VETERANS  ADMINISTRATION 

38  CFR  Part  1 

Standards  for  Collection,  Compromise, 
Suspension,  or  Termination  of 
Collection  Efforts  arxl  Referral  of  Civil 
Claims  for  Money  or  Property; 
Regional  Office  Committees  on 
Waivers  and  Compromise. 

AGENCY*.  Veterans  Administration. 


action:  Proposed  regulations. 

summary:  In  order  to  comply  with 
recent  legislative  changes  and  revisions 
to  General  Accounting  Office  (GAO) 
and  Department  of  Justice  (DOJ)  claims 
collection  standards,  the  Veterans 
Administration  (VA)  proposes  to  amend 
current  regulations  on  claims  collection 
standards  and  compromise  standards 
and  to  update  authority  for  the 
consideration  of  a  request  for  waiver  of 
erroneous  payments  of  travel, 
transportation  and  relocation  expenses 
and  allowances  by  Committees  on 
Waivers  and  Compromises. 

DATE:  Comments  must  be  received  on  or 
before  July  9, 1987. 

AOORESSES:  Interested  persons  are 
invited  to  send  written  comments  to: 
Administrator  of  Veterans  Affairs 
(271A).  Veterans  Administration.  810 
Vermont  Avenue  NW..  Washington,  DC 
20420.  Comments  will  be  available  for 
inspection  only  in  room  132,  Veterans 
Services  Unit,  at  the  above  address 
between  the  hours  of  8  a.m.  and  4;30 
p.m.  Monday  through  Friday  (except 
holidays)  unfi!  [iily  23.  1987 

FOR  FURTHER  INFORMATION  CONTACT: 
Peter  Mulhem,  (202)  233-3405. 

SUPPLEMENTARY  INFORMATION:  The  Debt 

Collection  Act  of  U)H^  Puh  L.  97-365, 
amended  the  Federal  Claims  Collection 
Act.  To  comply  with  this  legislation, 
GAO  and  the  Department  of  Justice 
completely  revised  title  4  of  the  Code  of 
Federal  Regulations  periaining  to  the 
Federal  Claims  Collection  Standards. 
The  Debt  Collection  Act  of  1982 
enhanced  the  capability  of  Federal 
agencies  to  collect  money  or  property 
owed  to  the  Federal  Government  by 
giving  new  and  broader  authority  to 
collect  such  debts.  Some  of  this  new 
authority,  such  as  the  charging  of 
interest  and  administrative  costs, 
referral  of  debtor  information  to 
consumer  reporting  agencies,  and 
standards  for  administrative  offset,  had 
already  been  granted  to  the  VA  by  Pub. 
L  9ft-466,  the  Veterans  Rehabilitation 
and  Education  Amendment  of  1980.  The 
VA  has  published  regulations  to 
implement  this  authority.  However, 
many  of  the  revisions  of  title  4  of  the 
Code  of  Federal  Regulations  deal  with 
technical  changes  for  termination  and 
suspension  of  collection  action,  referral 
of  cases  to  GAO/Department  of  Justice, 
and  new  compromise  standards. 

In  addition,  the  revisions  to  title  4  also 
contain  new  regulations  required  by  the 
Debt  Collection  Act  of  1982  for  offset  of 
Civil  Service  Retirement  and  the  Federal 
Employees  Retirement  System  (FERS) 
and  standards  for  the  use  of  Internal 
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Revenue  Service  (IRS)  taxpayer  mailing 
addresses,  for  which  this  agency 
currently  does  not  have  any  regulations. 
As  a  result  of  these  revisions  to  title  4, 
the  VA  believes  that  it  is  necessary  for 
its  regulations  on  claims  collection  and 
compromise  standards  to  be  updated. 
Pub.  L.  99-224  (Dec.  28. 1985)  amended 
the  statutes  (5  U.S.C.  5584. 10  U.S  C. 
2774,  32  U.S.C.  716)  granting  the 
Comptroller  General  and  agency  heads 
the  authority  to  waive  collection  of 
erroneous  payments  made  to  civilian 
employees  and  members  of  the  Armed 
Services.  Prior  to  enactment  of  Pub.  L. 
99-224.  waiver  consideration  was 
limited  to  erroneous  payments  of  pay 
and  allowances.  With  the  enactment  of 
this  legislation,  waiver  authority  has 
been  expanded  to  include  authority  to 
waive  erroneous  payments  of  travel, 
transportation,  and  relocation  expenses 
and  allowances.  This  expanded 
authority  applies  only  to  overpayments 
made  on  or  after  December  28, 1985. 

The  Administrator  hereby  certifies 
that  these  proposed  regulations  will  not 
if  promulgated,  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  as  they  are 
defined  in  the  Regulatory  Flexibility  Act 
(RFA),  5  U.S.C.  601-612.  Pursuant  to  5 
U.S.C.  605(b),  these  proposed  regulations 
are  therefore  exempt  from  the  initial  and 
final  regulatory  flexibility  analysis 
requirements  of  sections  803  and  604 
The  reason  for  this  certification  is  that 
these  proposed  rules  pnmarily  affect 
only  individuals  indebted  to  the  United 
States  Government  as  a  result  of  either 
participation  in  programs  administered 
by  the  VA  or  the  erroneous  payment  of 
pay  or  allowances. 

These  proposed  regulations  have  also 
been  reviewed  under  E.0. 12291  and 
have  been  determined  to  be  nonmajor 
because  they  will  not  have  a  $100 
million  annual  effect  on  the  economy 
and  will  not  have  any  adverse  economic 
impact  on  or  increase  costs  to 
consumers,  individual  industries. 
Federal,  State,  and  local  government 
agencies  or  geographic  regions. 

There  is  no  Catalog  of  Federal 
Domestic  Assistance  number. 

List  of  Subjects  in  38  CFR  Part  1 

Claims,  Administrative  practice  and 
procedures,  Veterans. 

.\pproved:  Apnl  2a  1987. 
Thomas  K.  Tumage, 
Administrator. 

PART  1— [AMENDED) 

38  CFR  Part  1,  GENERAL,  is  proposed 
to  be  amended  as  follows: 


1.  In  §  1.900  the  first  sentence  is 
revised  to  read  as  follows: 

§1.900    PrescrlpUon  of  standaitte. 

The  instructions  contained  In  §§  1.900 
through  1.954  are  issued  pursuant  to  the 
Federal  Claims  Collection  Act  (Pub.  L 
89-508  and  97-365)  and  the  joint 
regulations  thereunder  of  the 
Comptroller  General  of  the  United 
States  and  the  Attorney  General  of  the 
United  States.  Title  4,  Chapter  II,  Code 
of  Federal  Regulations. 

«  *  *  *  * 

2.  Section  1.901  is  revised  to  read  as 

follows: 

§  1.901    Omissions  not  a  defense. 

The  standards  set  forth  in  §§  1.900 
through  1.954  shall  apply  to  VA  handling 
of  civil  claims  for  money  and  property 
but  the  failure  of  the  agency  to  comply 
with  any  provision  of  the  standards 
shall  not  be  available  as  a  defense  for 
any  debtor. 

3.  Section  1.902  is  revised  to  read  as 
follows: 

§1.902    Fraud,  antitrust  and  tax  claims 
excluded. 

(a)  The  standards  set  forth  in  §§  1.900 
through  1.954  do  not  apply  to  the 
handling  of  any  claim  as  to  which  there 
is  an  indication  of  fraud,  the 
presentation  of  a  false  claim,  or 
misrepresentation  on  the  part  of  the 
debtor  or  any  other  party  having  an 
interest  in  the  claim,  or  to  any  claim 
based  in  whole  or  in  part  on  violation  of 
the  antitrust  laws.  Only  the  Department 
of  Justice  has  authority  to  compromise, 
suspend,  or  terminate  collection  action 
on  such  claims. 

(b)  Upon  identification  of  a  claim  of 
any  of  the  types  described  in  paragraph 
(a)  of  this  section  (an  indication  of 
fraud,  the  presentation  of  a  false  claim, 
or  misrepresentation  on  the  part  of  the 
debtor  or  any  other  party  having  an 
interest  in  the  claim),  the  VA  shall  refer 
the  matter  promptly  to  the  Department 
of  Justice.  At  its  discretion,  the 
Department  of  Justice  may  determine 
that  no  action  is  warranted  and  return 
the  claim  to  the  VA  for  further  handling 
in  accordance  with  §§  1.900  through 
1.954. 

(c)  The  VA  has  no  authority  to 
consider  or  compromise  Federal  tax 
claims,  as  to  which  differing 
exemptions,  administrative 
considerations,  enforcement 
considerations,  and  statutes  apply. 

(d)  Sections  1.900  through  1.954  do  not 
apply  to  claims  between  Federal 
agencies.  The  VA  shall  attempt  to 
resolve  interagency  claims  by 
negotiation.  Any  unresolved  claims  shall 


be  referred  to  the  General  Accounting 
Office  (GAO]  for  final  resolution. 

(37  U.S.C.  3711) 

4.  In  §  1.903.  the  first  two  sentences 

are  revised  to  read  as  follows: 

§  1.903    Setttement.  waiver,  or  compromise 
under  other  statutory  or  regulatory 
auttiority. 

Nothing  in  §§  1.900  through  1.954  is 
intended  to  preclude  VA  settlement 
waiver,  or  compromise  of  claims  under 
statutes  other  than  the  Federal  Claims 
Collection  Act.  See,  e.g.  38  U.S.C. 
1820(a)(4)  and  (5)  and  3102(a)  and  42 
U.S.C.  2651-2653. 
*         *        «         •        • 

5.  Section  1.905  is  revised  to  read  as 
follows: 

§  1.905    Sut>divisk>n  of  daims  not 
auttxM-ized. 

Claims  shall  not  be  subdivided  in 
order  to  avoid  the  monetary  ceiling 
established  by  31  U.S.C  3711(a)(2).  A 
debtor's  liability  arising  from  a 
particular  transaction  or  contract  shall 
be  considered  as  a  single  claim  in 
determining  whether  the  claim  is  one  of 
less  than  $20,000.  exclusive  of  interest 
and  administrative  costs,  either  for 
purposes  of  suspension  or  termination  of 
collection  action  (§  §  1.940  through  1.943) 
or  for  determining  the  applicability  of 
the  $20,000  limit  with  respect  to 
compromise  (§§  1.930  through  1.938).  (31 
U.S.C.  3711) 

6.  Section  1.907  is  added  to  read  as 
follows: 

§  1.907    Definitions. 

(a)  For  the  purpose  of  §§  1.900  through 
1.954,  the  terms  "claims"  and  "debt"  are 
synonymous  and  interchangeable.  They 
refer  to  any  amount  of  money  or 
property  which  has  been  determined  by 
an  appropriate  official  of  the  VA  to  be 
owed  to  the  United  States  by  any 
person,  organization  or  entity,  except 
another  Federal  agency. 

(b)  A  debt  is  considered  delinquent  if 
it  has  not  been  paid  by  the  date 
specified  in  the  initial  written  notice  of 
indebtedness  or  applicable  contractual 
agreement,  unless  other  satisfactory 
payment  arrangements  have  been 
previously  made.  A  debt  is  also 
considered  delinquent  if  the  debtor  fails 
to  satisfy  obligations  under  a  repayment 
agreement  with  the  VA. 

(c)  As  used  in  §§1.900  through  1.954, 
"referral  for  litigation"  means  referral  to 
the  Department  of  Justice  for 
appropriate  legal  actions,  except  in  | 
those  specified  instances  where  a  case    ' 
is  referred  to  the  VA  District  Counsel  for 
legal  action. 
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(31  use  37m.  3711) 

S  1.911     (Removed) 

7.  Section  1.911  is  removed. 

S  1.911a    (RedesKjnateduS  1.911) 

8.  Section  1.911a  is  redesignated 
$1,911. 

§1.911     [Amended) 

9.  In  §1.911(8)  remove  the  words 
"Chapter  11"  and  add  in  their  place  the 
words  "Part  102". 

10.  Section  1.912  is  revised  to  read  as 
follows: 

{1.912    Collection  by  oftsat. 

(a)  Authority  and  scope.  In 
accordance  with  Part  102  of  Title  4  of 
the  Code  of  Federal  Regulations,  the  VA 
shall  collect  debts  by  administrative 
offset  from  any  payments  made  by  the 
VA  to  an  individual  indebted  to  t)ie  VA. 
This  section  does  not  pertain  to  offset 
from  either  current  salary  or  from 
benefit  payments,  but  does  apply  to 
offset  from  all  other  VA  payments, 
including  an  employee's  final  salary 
check  and  lump-sum  leave  payment. 
Procedures  for  offset  from  benefit 
payments  and  current  salary  are  found 
in  5 1.912a  and  j  5  1.980  through  1.994. 

Note:  The  VA  cannot  offset  or  refer  for  the 
purpose  of  offset,  either  under  the  authority 
of  this  section  or  under  any  other  authority 
found  in  iS  1.900  through  1.964  and  SS  l.SeO 
through  1.984.  any  debt  described  in  38  U.S.C. 
1826  unless  the  requirements  set  forth  in  that 
section  have  been  met. 

(b)  Notification.  Prior  to  initiation  of 
administrative  offset,  if  not  provided  in 
the  initial  notice  of  indebtedness,  the 
VA  is  required  to  provide  the  debtor 
with  written  notice  of: 

(1)  The  nature  and  amount  of  the  debt; 

(2)  The  VA's  intention  to  pursue 
collection  by  offset  procedures  from  the 
specified  VA  payment,  the  date  of 
commencement  of  offset,  and  the  exact 
amount  to  be  offset; 

(3)  The  opportunity  to  inspect  and 
copy  VA  records  pertaining  to  the  debt; 

(4)  The  right  to  contest  either  the 
existence  or  amount  of  the  debt  or  the 
proposed  offset  schedule,  or  if 
applicable,  to  request  a  waiver  of 
collection  of  the  debt,  or  to  request  a 
hearing  on  any  of  these  matters; 

(5)  That  commencement  of  offset  will 
begin,  unless  the  debtor  makes  a  written 
request  for  the  administrative  relief 
discussed  in  paragraph  (b)(4)  of  this 
section  within  30  days  of  the  date  of  this 
notice;  and 

(6)  The  opportxinity  to  enter  into  a 
written  agreement  with  the  VA  to  repay 
the  debt  in  lieu  of  offset. 

(c)  Deferral  of  offset.  (1)  If  the  debtor, 
within  30  days  of  the  date  of  the 


notification  required  by  paragraph  (b)  of 
this  section,  disputes  in  writing  the 
existence  or  amount  of  the  debt  or  the 
amount  of  the  scheduled  offset,  offset 
shall  not  commence  until  the  dispute  is 
reviewed  and  a  decision  is  rendered  by 
the  VA  adverse  to  the  debtor. 

(2)  If  the  debtor,  within  30  days  of  the 
date  of  the  required  notification  by  the 
VA,  requests  in  writing  the  waiver  of 
collection  of  the  debt  in  accordance  with 
58  1.963  or  1.964,  offset  shall  not 
commence  until  the  VA  has  made  an 
initial  decision  to  deny  the  waiver 
request. 

(3)  If  the  debtor,  within  30  days  of  the 
required  notification  by  the  VA, 
requests  in  writing  a  heanng  on  the 
issues  found  in  paragraphs  (c)  (1)  and  (2) 
of  this  section,  offset  shall  not 
comn:>€nce  until  a  decision  is  rendered 
by  the  VA  on  the  issue  which  is  the 
basis  of  the  hearing. 

(d)  Exceptions.  (1)  Offset  may 
commence  prior  to  either  resolution  of  a 
dispute  or  decision  on  a  waiver  request 
as  discussed  in  paragraph  (c)  of  this 
section,  if  collection  of  the  debt  would 
be  jeopardized  by  deferral  of  offset.  In 
such  a  case,  notification  pursuant  to 
paragraph  (b)  of  this  section  shall  be 
made  at  the  time  offset  begins  or  as 
soon  thereafter  as  possible. 

(2)  If  the  United  States  has  obtained  a 
judg^nent  against  the  debtor,  offset  may 
commence  without  the  notification 
required  by  paragraph  (b)  of  this 
section.  However,  a  waiver  request  filed 
in  accordance  with  the  time  limits  and 
other  requirements  of  55  1  963  or  1.964 
will  be  considered,  even  if  filed  after  a 
judgment  has  been  obtained  against  the 
debtor.  If  waiver  is  granted,  in  whole  or 
in  part,  refund  of  amounts  already 
collected  will  be  made  in  accordance 
with  5  1-967. 

(e)  Hearing.  (1)  After  a  debtor 
requests  a  hearing,  the  VA  shall  notify 
the  debtor  of  the  form  of  the  hearing  to 
be  provided;  i.e.,  whether  the  hearing 
will  either  be  oral  or  paper.  If  an  oral 
hearing  is  determined  to  be  proper  by 
the  hearing  official,  the  notice  shall  set 
forth  the  date,  time,  and  location  of  the 
hearing.  If  the  hearing  is  to  be  a  paper 
review,  the  debtor  shall  be  notified  that 
he  or  she  should  submit  his  or  her 
position  and  arguments  in  writing  to  the 
hearing  official  by  a  specified  date,  after 
which  the  record  shall  be  closed.  This 
date  shall  give  the  debtor  reasonable 
time  to  submit  this  information. 

(2)  Unless  otherwise  required  by  law. 
an  oral  hearing  under  this  paragraph  is 
not  required  to  be  a  formal  evidentiary 
type  of  hearing. 

(3)  A  debtor  who  requests  a  hearing 
shall  be  provided  an  oral  hearing  if  the 
VA  determines  that  the  matter  cannot 


be  resolved  by  review  of  documentary 
evidence.  Whenever  an  issue  of 
credibility  or  veracity  is  involved,  an 
oral  hearing  will  always  be  provided  the 
debtor.  For  example,  the  credibility  or 
veracity  of  a  debtor  is  always  an  issue 
whenever  the  debtor  requests  a  waiver 
of  collection  of  the  debt.  Thus,  a  hearing 
held  in  conjunction  with  a  waiver 
request  will  always  he  an  oral  hearing. 
If  a  determination  is  made  to  provide  an 
oral  hearing,  the  heanng  official  may 
offer  the  debtor  the  opportunity  for  a 
hearing  by  telephone  conference  call.  If 
this  offer  is  rejected  or  if  the  hearing 
official  declines  to  offer  a  telephone 
conference  call,  the  debtor  shall  be 
provided  an  oral  hearing  permitting  the 
personal  appearance  of  the  debtor,  his 
or  her  personal  representative,  and 
witnesses.  Witnesses  shall  testify  under 
oath  or  affirmation. 

(4)  In  all  other  cases  where  a  debtor 
requests  a  hearing,  a  paper  hearing  shall 
be  provided.  The  debtor  shall  be 
provided  an  opportunity  to  submit 
material  for  the  record.  A  paper  hearing 
shall  consist  of  a  review  of  the  written 
evidence  of  record  by  the  designated 
hearing  official. 

(f)  When  collecting  multiple  debts  by 
administrative  offset,  the  VA  will  apply 
the  recovered  amounts  to  those  debts  in 
accordance  with  the  best  interests  of  the 
United  States,  as  determined  by  the 
facts  and  circumstances  of  the  particular 
case,  paying  special  attention  to 
applicable  statutes  of  limitation.  In 
accordance  with  4  CFR  102.3(b)(3),  the 
VA  may  not  initiate  offset  to  collect  a 
debt  more  than  10  years  after  the  VA's 
right  to  collect  the  debt  first  accrued 
(with  certain  exceptions  as  explained  in 
5  102.3(b)(3)). 

(31  U.S.C.  3716) 

11.  In  5  1.912a,  the  heading  and 
paragraph  (a)  are  revised  to  read  as 
follows 

5  1.912a    Collection  by  off »et— from  VA 
l>er>eftt  paymenla. 

(a)  Authority  and  scope.  The  VA  shall 
collect  debts  governed  by  38  U.S.C. 
3101(c)  and  {  1.911  by  offset  against  any 
current  or  future  VA  benefit  payments 
to  the  debtor.  Unless  paragraphs  (c)  or 
(d)  of  this  section  apply,  offset  shall 
commence  promptly  after  notification  to 
the  debtor  as  provided  in  paragraph  (b) 
of  this  section.  The  collection  by  offset 
of  all  other  debts  is  governed  by  Part 
102.  Chapter  II.  of  Title  4,  Code  of 
Federal  Regulations,  and  5  1912. 
•         •         •         •         • 

12.  Section  1.916  is  revised  to  read  as 
follows: 
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§1.916    Liquidation  of  collateral. 

The  VA  will  exercise  its  rights  to 
liquidate  security  or  collateral  and  apply 
the  proceeds  to  debts  due  it  through  use 
of  a  power  of  sale  in  the  security 
instrument  or  a  non-judicial  foreclosure 
if  the  debtor  fails  to  pay  his  or  her  debt, 
within  a  reasonable  time  after  demand, 
unless  the  cost  of  disposing  of  the 
collateral  will  be  disproportionate  to  its 
value  or  the  particular  circumstances 
require  judicial  foreclosure.  The  VA 
must  provide  the  debtor  with  reasonable 
notice  of  the  sale,  and  an  accounting  of 
any  surplus  proceeds,  as  well  as  notice 
of  any  other  procedures  required  by  law 
or  contract.  Collection  from  other 
sources,  including  liquidation  of  security 
collateral,  is  not  a  prerequisite  to 
requiring  payment  by  a  surety  or 
insurance  company  unless  such  action  is 
expressly  required  by  statute  or 
contract. 
(31  U.S.C  3711) 

13.  Section  1.917  is  revised  to  read  as 
follows: 

§  1.917    Collection  In  Installments. 

(a)  Whenever  feasible,  and  except  as 
otherwise  provided  by  law,  debts  owed 
to  the  VA  together  with  any  interest  and 
administrative  costs  assessed  under 

5  1.919,  shall  be  collected  in  full  in  one 
lump  sum.  Collection  in  one  lump  sum  is 
applicable  whether  the  debt  is  being 
collected  by  administrative  offset  or  by 
another  method,  including  voluntary 
payment.  However,  payments  may  be 
accepted  in  regular  installments  when 
the  debtor  is  financially  unable  to  pay 
the  debt  in  one  lump  sum. 

(b)  In  agreeing  to  accept  regular 
installment  payments  to  liquidate  an 
outstanding  indebtedness,  the  VA  shall 
obtain  a  legally  enforceable  written 
agreement  from  the  debtor  which 
specifies  all  of  the  terms  of  the 
agreement  and  which  contains  a 
provision  accelerating  the  debt  in  the 
event  that  the  debtor  defaults.  The  size 
and  frequency  of  installment  payments 
should  bear  a  reasonable  relationship  to 
the  size  of  the  debt  and  the  debtor's 
ability  to  pay.  If  possible,  the 
installment  payments  should  be 
sufficient  in  size  and  frequency  to 
liquidate  the  debt  in  no  more  than  three 
years.  Installment  payments  of  less  than 
$50  per  month  shall  be  accepted  only  if 
justified  on  the  grounds  of  financial 
hardship  or  for  some  other  reasonable 
cause. 

(c)  If  the  VA  is  holding  an  unsecured 
claim  for  administrative  collection,  it 
shall  attempt  to  obtain  from  a  debtor  an 
executed  confess-judgment  note  in 
States  and  jurisdictions  where 
permitted,  using  Department  of  Justice 


Form  USA-70a,  or  another  appropriate 
Department  of  Justice  form,  whenever 
the  total  amount  of  the  deferred 
installments  will  exceed  $750.  Such 
notes  may  also  be  sought  when  an 
unsecured  obligation  of  a  lesser  amount 
is  involved.  When  attempting  to  obtain 
confess-judgment  notes,  the  VA  shall 
provide  debtors  with  a  written 
explanation  of  the  consequences  of 
signing  the  note,  and  shall  maintain 
sufficient  documentation  to  demonstrate 
that  the  debtor  signed  the  note 
knowingly  and  voluntarily.  Security  for 
deferred  payments,  other  than  a 
confess-judgment  note,  may  be  accepted 
in  appropriate  cases.  The  VA  may 
accept  installment  payments  even  if  the 
debtor  refuses  to  execute  a  confess- 
judgment  note  or  to  give  other  security, 
(d)  If  the  debtor  owes  more  than  one 
debt  and  designates  how  a  voluntary 
installment  payment  is  to  be  applied  as 
among  these  debts,  that  designation 
must  be  followed  by  the  VA.  If  the 
debtor  does  not  designate  the 
application  of  the  payment,  the  VA  shall 
apply  payments  to  the  various  debts  in 
accordance  with  the  best  interests  of  the 
Government  as  determined  by  the  facts 
and  circumstances  of  the  particular 
case,  paying  special  attention  to 
applicable  statutes  of  limitations. 

(31  U.S.C.  3711) 

14.  Section  1.918  is  revised  to  read  as 
follows: 

§1.918     Exploration  of  compromise. 

The  VA  will  attempt  to  affect 
compromises,  preferably  during  the 
course  of  personal  interviews,  in 
accordance  with  the  standards  set  forth 
in  §§1.930  through  1.939  in  all  cases  in 
which  it  is  ascertained  that  the  debtor  is 
financially  unable  to  pay  the  full  amount 
or  in  which  the  litigative  risks  or  the 
costs  of  litigation  dictate  such  action. 

15.  In  §  1.919,  paragraphs  (a),  (c),  (e), 
and  (f)  are  revised  to  read  as  follows: 

§1.919    Interest 

(a)  Except  as  otherwise  provided  by 
statute,  contract,  or  other  regulation  to 
the  contrary,  the  VA  shall  assess:  (1) 
Interest  on  all  indebtedness  to  the 
United  States  arising  as  a  result  of 
participation  in  VA  benefit  programs 
which  are  being  paid  in  installments,  (2) 
interest  and  administrative  costs  of 
collection  on  debts  where  repayment 
has  become  delinquent,  and  (3)  interest, 
penalties,  and  administrative  costs  on 
all  nonbenefit  debts  in  accordance  with 
4  CFR  102.13. 

***** 

(c)  The  rate  of  interest  charged  by  the 
VA  shall  be  based  on  the  rate  paid  by 
the  United  Stales  for  its  borrowing  as 


published  in  the  Treasury's  Cash 
Management  Regulations  (ITFM  6-8000). 
The  rate  of  interest  shall  be  adjusted 
annually  on  the  first  day  of  the  calendar 
year  to  reflect  the  average  rate  being 
charged  in  accordance  with  the 
Treasury's  Cash  Management 
Regulations.  Once  the  rate  of  interest 
has  been  determined  for  a  particular 
debt,  the  rate  shall  remain  unchanged 
throughout  the  duration  of  repayment  of 
that  debt. 
*        •        •        *        « 

(e)  Interest  under  this  section  shall  not 
be  charged  if  the  debt  is  paid  in  full 
within  30  days  of  mailing  of  the  initial 
notice  described  in  paragraph  (b)  of  this 
section.  Once  interest  begins  to  accrue, 
and  after  expiration  of  the  time  period 
for  payment  of  the  debt  in  full  to  avoid 
assessment  of  interest  and 
administrative  costs,  any  amount 
received  toward  the  payment  of  such 
debt  shall  be  first  applied  to  payment  of 
outstanding  administrative  cost  charges 
and  then  to  accrued  interest  or  costs, 
and  then  to  principal,  unless  a  different 
rule  is  prescribed  by  statute,  contract,  or 
other  regulation. 

(f)  All  or  any  part  of  the  interest  and 
administrative  costs  assessed  under  this 
section  are  subject  to  consideration  for 
waiver  under  section  3102  of  title  38. 
United  States  Code,  and  appropriate 
administrative  procedures. 

(1)  In  general,  interest  and 
administrative  costs  may  be  waived 
only  when  the  principal  of  the  debt  on 
which  they  are  assessed  is  waived  by  a 
Committee  on  Waivers  and 
Compromises.  However,  the  VA  may 
forbear  collection  of  interest  and 
administrative  costs,  exclusive  of 
collection  of  the  principal  of  the  debt  on 
which  they  are  assessed,  as  well  as 
terminate  further  assessment  of  interest 
and  administrative  costs  when  the 
collection  of  such  interest  and  costs  are 
determined  to  be  not  in  the 
governments  best  interest.  Collection  of 
interest  and  administrative  costs  shall 
not  be  considered  to  be  in  the  best 
interest  of  the  government  when  the 
amount  of  assessed  interest  and 
administrative  cost  is  so  large  that  there 
is  a  reasonable  certainty  that  the 
original  debt  will  never  be  repaid.  The 
determination  to  forbear  collection  of 
interest  and  administrative  cost, 
exclusive  of  collection  of  the  principal  of 
the  debt,  shall  be  made  by  the  Chief  of 
the  Fiscal  activity  at  the  station 
responsible  for  the  collection  of  the 
debt.  Such  a  determination  is  not  within 
the  jurisdiction  of  a  Committee  on 
Waivers  and  Compromises. 

(2)  When  a  debtor  requests  a  waiver 
of  collection  of  the  indebtedness, 
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interest  and  administrative  costs  shall 
not  be  assessed  until  either 

(i)  A  Committee  on  Waivers  and 
Compromises  has  consKkted  the 
request  and  rendered  an  inKtial  decision, 
or 

(ii)  The  apphcabie  time  limit  for 
requesting  waiver,  as  stated  in  5  U.S.C. 
5584  or  38  U.S.C.  J102,  has  expired  and 
the  debtor,  after  notice  in  accordance 
with  9 1.911,  has  not  made  such  a 
request.  This  subsection  does  not  apply 
to  debts  resulting  from  participation  in 
the  loan  program  admmrstered  tmder 
Chapter  37  of  title  38  of  the  United 
States  Code. 

(38  U.S.C.  3102.  3115) 


16.  In  §  1.922.  paragraphs  (aKi),  (c). 
and  (d)(2)(i)  are  revised  to  read  as 
follows: 

§  1.923     Di«clo«ur«  of  dcM  lnfonn«tk>n  to 
consufiMr  repontng  UQ^ndmt  (CRAs>. 

(1)  Obtaining  the  location  of  an 
individual  indebted  to  the  United  States 
as  a  result  of  participation  in  any 
benefits  program  administered  by  the 
VA  or  indebted  in  any  other  manner  to 
the  VA; 

•  •         •         *         • 

(c)  Subject  to  the  cooditions  set  forth 
in  paragraph  (d)  of  this  section, 
information  concemins  individuals  may 
be  disclosed  to  consumer  n-porting 
agencies  for  inclusion  in  amsumer 
reports  pertaining  to  ttie  individual,  or 
for  the  pxirpoae  of  locafinj?  the 
individual.  Ui.sclosun-  of  the  fact  of 
indebtedn«>8s  will  be  made  if  th»? 
individual  fails  to  rvspciwi  in 
accordance  with  written  demands  for 
repayment,  or  refuse*  to  repay  a  debt  to 
the  United  States,  bi  making  any 
disclosm^  under  this  section,  the  VA 
will  provide  ( imsumtt  n-portiriR 
agencies  with  sufficient  information  to 
identify  the  intfavuliial.  inciudmt;  the 
individual's  name,  address,  if  known, 
date  of  birth.  VA  file  number,  and  Social 
Security  number.  *  *  • 

•  •        •        •        • 

(d)  •  *  • 

(2)(i)  The  VA  wiU  notify  each 
individual  of  the  right  to  dispute  the 
existence  or  amount  of  any  debt  in 
accordance  with  §§  XlOl(e)  and  19.109. 
and  to  request  a  waiver  of  the  debt  in 
accordance  with  ii  1.955  through  1^70 
if  apf>licable. 

•  •        •        •        • 

17.  Sections  1.923, 1.924. 1.925, 1.92^ 
1.927.  and  1.92S  are  added  to  re«d  as 
follows: 


§  1.t23    Contracting  lof  collection 
servK**. 

(a)  The  VA  has  authority  to  contract 
for  collection  services  to  recover 
delinquent  debts,  pmvid*^!  thnf 

(1)  The  authority  to  resolve  disputes, 
compromis*;  claims,  suspend  or 
terminate  collection  arwl  r»»fer  the  matter 
for  litigation  shall  b»'  refjirr>ed  hv  the 
VA: 

(2)  The  contractor  shall  l>e  subject  to 
38  U.S.C.  3301,  and  to  the  Privacy  Act  of 
1974.  as  amencied,  to  the  extent 
specified  in  5  U.S.C.  552Hfm|,  and  to 
applicable  Federnl  and  State  laws  and 
regulations  pertaminj^  to  debt  roUection 
practices,  siich  as  the  Fair  Debt 
Collection  Practices  Act,  15  U.S.C.  1892 
et  seq: 

(3)  The  contractor  shall  be  required  to 
strictly  account  for  all  amotmfs 
collected: 

(4)  Upon  returning  an  account  to  the 
VA  for  subsequent  referral  to  the 
Department  of  Justice  for  litigation,  the 
contractor  must  agree  to  prrrvide  any 
data  contained  in  its  files  relating  to 
81.961. 

(b)  Funding  of  colhctkm  srrrfce 
contracts.  (1)  The  VA  may  furtd  a 
collection  service  contract  on  a  fixed-fee 
basis  (i.e.,  payment  of  a  fixed  fee 
determined  without  regard  to  the 
amount  actually  collected  under  the 
contract).  Payment  of  the  fee  under  this 
type  of  contract  must  be  charged  to 
available  appropriations: 

(2]  The  VA  may  also  fund  a  collection 
service  contract  on  a  contingent  fee 
basis  (Le.,  by  including  a  proviston  in 
the  contract  permitting  the  contractor  to 
deduct  its  fee  from  amounts  cuUei.ted 
under  the  conL'^iu  t|.  The  fee  should  be 
based  upon  a  [>ert:eniajte  of  the  amixjnt 
collected,  consistent  with  prevailing 
comntercial  practice: 

(3)  The  VA  may  enter  into  a  contract 
under  paragraph  [b)[\]  of  this  sectwn 
only  if  and  to  the  extent  that  fnnduig  for 
the  contract  is  provided  for  in  advance 
by  an  appropriation  act  or  other 
legislation,  except  that  this  requirement 
does  not  apply  to  the  use  of  a  revolving 
fund  authorired  by  statute. 

(4)  Except  as  anthoriTed  under 
paragraphs  {h){Z]  and  fb)(.S)  of  this 
section,  or  unless  otherwi.se  specifically 
provided  by  law,  the  VA  shall  deposit 
all  amounts  recovered  under  collection 
service  contracts  for  I^oan  Guaranty 
debts  Into  the  Loan  Cuaranfy  Revolving 
Fund,  and  for  all  other  debts  in  the 
Treasury  as  miscellaneous  recerpts 
pursuant  to  31  U.S.C.  3302. 

(5)  For  benefit  overpayments 
recovered  under  collection  service 
contract,  the  VA.  pursuant  to  31  U.S.£. 
330Z  shall  deposit 


(i)  Amounts  eqtia!  to  the  original 
overpayments  in  the  appropriations 
account  from  which  the  overpayments 
were  made,  and 

(ii)  Amount  of  interest  or 
administrative  costs  in  the  Treasury  as 
miscellaneous  receipts. 

(31  U.S.C.  371B) 

§  1.9?4     Use  arxl  iflactoaura  of  nulling 
addrs 


(a)  When  attempting  to  locate  a 
debtor  in  order  to  collect  or  compromise 
a  debt  in  accordance  with  §§  1.900 
through  1.9f>4.  the  VA  may  send  a 
request  to  the  Secretary  of  the  Treasury, 
or  his/her  designee,  in  order  to  obtain 
the  debtor's  most  arrrent  mailing 
address  from  the  records  of  the  Internal 
Revenue  Service. 

(b)  The  VA  may  disclose  a  mailing 
address  obtained  under  paragraph  (a)  of 
this  section  to  other  agents,  including 
collection  service  contractors  hired  by 
the  VA.  in  order  to  fadhtate  the 
collection  or  compromise  of  debts.  A 
mailing  address  obtained  under 
paragraph  (a)  of  this  section  may  be 
disclosed  to  a  consumer  reporting 
agency  under  authtnity  of  §  1.922  only 
for  the  timite<i  purpose  of  obtaining  a 
commercial  rredit  report  on  the 
particular  taxpayer. 

(c)  The  VA  will  insure  that  procedures 
established  under  this  section  comply 
with  the  Pnvacv-  Act  (5  U.S.C.  552a)  and 
the  provisions  of  26  U.S.C.  ei03(p)(4) 
and  applicable  regulations  of  the 
Internal  Revenue  Service. 

(31  use.  3711) 

§  1  925     Administrattre  offset  agalrwt 
amounts  peysMa  from  Civil  S*rvic« 
ReUr«m«nt  nrui  DtsabUtty  Fund.  Federal 
Empioyvet  ReUremant  System  (FERS),  fmal 
salary  ch«cl(.  and  tump  •Ktm  !•»«• 
payments. 

(a)  Unless  otherwise  prohibited  by 
law  or  regulation,  the  VA  may  request 
that  OKiney  which  is  due  and  p»iydble  to 
a  debtor  from  either  the  Civil  Service 
Retirement  and  Disability  Kund  or  the 
Federal  Employees  Retirement  System 
(FERS)  be  acimiuistratively  offset  in 
reasonable  amounts  in  order  to  collect, 
in  one  full  payment  or  a  minimal  number 
of  payments,  debts  that  are  owed  to  the 
VA  by  the  debtor.  Such  requests  shdU 
be  made  to  the  appropnate  officials  at 
the  Office  of  I'erwmnel  Manajjement  in 
accordance  with  such  regulations 
prescribed  by  ihe  Uirertor  of  that  Office. 
See  5  CFR  Part  831.  Subpart  R 
(55  831.1801  through  831.1808)  and  Part 
845.  Subpart  O  (§5  845.401  throuRh  4<)8). 
In  addition,  the  VA  may  also  offset 
against  a  Federal  employee's  fmal 
salary  check  and  lump  sum  leave 


payment,  unless  they  represent 
continuation  of  an  offset  against  current 
salary  initiated  in  accordance  with 
§§1.980  through  1.994. 

(b)  When  making  a  request  to  the 
Office  of  Personnel  Management  for 
administrative  offset  under  paragraph 
(a)  of  this  section,  the  VA  shall  include  a 
written  certification  that: 

(1)  The  debtor  owes  the  VA  a  debt, 
including  the  amount  of  the  debt; 

(2)  The  VA  has  complied  with  the 
applicable  statutes,  regulations,  and 
procedures  of  the  Office  of  Personnel 
Management;  and 

(3)  The  VA  has  complied  with 

5  5  1.911, 1.912, 1.912a.  or  4  CFR  102.3 
including  any  required  hearing  or 
review. 

(c)  Once  the  VA  decides  to  request 
adminstrative  offset  from  the  Civil 
Service  Retirement  and  Disability  Fund 
or  Federal  Employees  Retirement 
System  (FERS)  under  paragraph  (a)  of 
this  section,  it  shall  make  the  request  as 
soon  as  possible  after  completion  of  the 
applicable  procedures  in  order  that  the 
Office  of  Personnel  Management  may 
identify  the  debtor's  account  in 
anticipation  of  the  time  when  the  debtor 
requests  or  becomes  eligible  to  receive 
payments  from  the  Fund  or  FERS.  This 
will  satisfy  any  requirement  that  offset 
be  initiated  prior  to  expiration  of  the 
applicable  statutes  of  limitations.  At 
such  time  as  the  debtor  makes  a  claim 
for  payments  from  the  Fund  or  FERS,  if 
at  least  a  year  has  elapsed  since  the 
offset  request  was  originally  made,  the 
debtor  should  be  permitted  to  offer  a 
satisfactory  repayment  plan  in  lieu  of 
offset  upon  establishing  that  such  offset 
will  create  financial  hardship. 

(d)  If  the  VA  collects  all  or  part  of  the 
debt  by  other  means  before  deductions 
are  made  or  completed  in  accordance 
with  paragraph  (a)  of  this  section,  the 
VA  shall  promptly  act  to  modify  or 
terminate  its  request  for  offset  under 
paragraph  (a)  of  this  section. 

(e)  The  Office  of  Personnel 
Management  is  neither  required  nor 
authorized  by  this  section  to  review  the 
merits  of  the  VA's  determination  with 
respect  to  the  amount  and  validity  of  the 
debt,  waiver  under  5  U.S.C.  5584  or  38 
U.S.C.  3102,  or  providing  or  not 
providing  an  oral  hearing. 

(5  use.  8461;  31  U.S.C.  3711.  3716) 

§  1.926    Referral  of  VA  debts. 

(a)  When  authorized,  the  VA  may 
refer  an  uncollectable  debt  to  another 
Federal  or  State  agency  for  the  purpose 
of  offsetting  the  debt  from  any  payment, 
except  salary  (see  paragraph  (e)  of  this 
section),  made  by  such  agency  to  the 
person  indebted  to  the  VA. 


(b)  The  VA  must  certify  in  writing  that 
the  individual  owes  the  debt,  the 
amount  and  basis  of  the  debt,  the  date 
on  which  payment  became  due.  and  the 
date  the  VA's  right  to  collect  the  debt 
first  accrued. 

(c)  This  certification  will  also  state 
that  the  VA  provided  the  debtor  with 
written  notice  of: 

(1)  The  nature  and  amount  of  the  debt; 

(2)  The  VA's  intention  to  pursue 
collection  by  offset  procedures; 

(3)  The  opportunity  to  inspect  and 
copy  VA  records  pertaining  to  the  debt; 

(4)  The  right  to  contest  both  the 
existence  and  amount  of  the  debt  and  to 
request  a  waiver  of  collection  of  the 
debt  (if  applicable),  as  well  as  the  right 
to  a  hearing  on  both  matters; 

(5)  The  opportunity  to  enter  into 
written  agreement  with  the  VA  for  the 
repayment  of  the  debt;  and 

(6)  Other  applicable  notices  required 
by  §§1.911,1.912,  and  1.912a. 

(d)  The  written  certification  required 
by  paragraphs  (b)  and  (c)  of  this  section 
will  also  contain  (for  all  debts)  a  listing 
of  all  actions  taken  by  both  the  VA  and 
the  debtor  subsequent  to  the  notice,  as 
well  as  the  dates  of  such  actions. 

(e)  The  referral  by  the  VA  of  a  VA 
debt  to  another  agency  for  the  purposes 
of  salary  offset  shall  be  done  in 
accordance  with  5  CFR  550.1106. 

(31  U.S.C.  3711) 

S  1.927    Anafysia  of  costs  and  prevention 
of  debts. 

(a)  VA  collection  procedures  should 
provide  for  periodic  comparison  of  costs 
incurred  and  amounts  collected.  Data  on 
costs  and  corresponding  recovery  rates 
for  debts  of  different  types  and  various 
dollar  ranges  should  be  used  to  compare 
the  cost  effectiveness  of  alternative 
collection  procedures,  establish 
guidelines  with  respect  to  points  at 
which  costs  of  further  collection  efforts 
are  likely  to  exceed  recoveries,  assist  in 
evaluating  compromise  offers,  and 
establish  minimum  debt  amounts  below 
which  collection  efforts  need  not  be 
taken.  Costs  and  recovery  data  should 
also  be  useful  in  justifying  adequate 
resources  for  an  effective  collection 
program,  evaluating  the  feasibility  and 
cost  effectiveness  of  contracting  for 
consumer  reporting  agencies'  services 

(§  1.922),  collection  services  (§  1.923). 
and  for  determining  appropriate  charges 
for  administrative  costs  (§  1.919). 

(b)  The  VA  shall  insure  that  adequate 
procedures  are  established  which  both 
identify  the  causes  of  overpayments, 
delinquencies,  and  defaults  and  also 
describe  the  actions  necessary  to  correct 
such  problems. 

(31  U.S.C.  3711  through  3719) 


§  1.928    Exemptions. 

(a)  Sections  1.900  through  1.954  do  not 
apply  to  debts  ansing  under,  or  to 
payments  made  under,  the  Internal 
Revenue  Code  of  1954,  as  amended  (26 
U.S.C.  1  et  seq).  the  Social  Security  Act 
(42  U.S.C.  301  et  seq.),  or  tariff  laws  of 
the  United  States.  However,  the 
remedies  and  procedures  described  in 
§§1.900  through  1.954  are  still 
authorized  with  respect  to  debts  which 
are  exempt  from  the  purview  of  the  Debt 
Collection  Act  of  1982,  to  the  extent  that 
they  are  authorized  under  some  other 
statute  or  common  law. 

(b)  This  section  shall  not  be  construed 
as  prohibiting  the  use  of  §§  1.900 
through  1.954  when  the  VA  attempts  to 
collect  debts  owed  to  this  agency  by 
persons  employed  by  the  agencies 
administering  the  laws  cited  in 
paragraph  (a)  of  this  section. 

(31  U.S.C.  3711) 

18.  Section  1.930  is  revised  to  read  as 
follows: 

§  1.930    Scope  and  applicatioa 

(a)  The  standards  set  forth  in  §§  1.930 
through  1.938  apply  to  the  compromise 
of  claims  in  accordance  with  31  U.S.C. 
3711.  The  VA  may  exercise  such 
compromise  authority  where  the  claim 
owed  to  the  VA  does  not  exceed  $20,000, 
exculsive  of  interest  or  administrative 
costs.  This  $20,000  limit  does  not  apply 
to  debts  which  arise  out  of  participation 
in  the  loan  program  under  Chapter  37  of 
Title  38  of  the  United  States  Code.  The 
Comptroller  General  or  his/her  designee 
may  exercise  compromise  authority  with 
respect  to  claims  referred  to  the  General 
Accounting  Office  (GAO).  Only  the 
Comptroller  Geneal  or  his/her  designee 
may  compromise  a  claim  that  arises  out 
of  an  exception  made  by  the  GAO  in  the 
account  of  an  accountable  officer, 
including  a  claim  against  the  payer, 
prior  to  its  referral  by  the  GAO  to  the 
Department  of  Justice  for  litigation. 

(b)  When  the  claim  exceeds  $20,000, 
exclusive  of  interest  and  administrative 
costs,  the  authority  to  accept  a 
compromise  offer  rests  solely  with  the 
Department  of  Justice.  However, 
approval  by  the  Department  of  Justice  is 
not  required  if  the  VA  wishes  to  reject  a 
compromise  offer  on  a  debt  in  excess  of 
$20,000.  If  the  VA  believes  that  the 
compromise  offer  on  a  debt  in  excess  of 
$20,000  should  be  accepted,  it  shall  refer 
ihe  matter  to  the  Department  of  Justice 
by  using  the  Claims  Collection  Litigation 
Report  (§  1.951).  If  the  gross  amount  of 
the  claim  is  in  excess  of  $100,000,  then 
the  claim  will  be  referred  to  the 
Commercial  Litigation  Branch,  Civil 
Division,  Department  of  Justice, 


UM  I 


1706 


Fedenil  ReRistp.r  ,'   Vol    Sil.   No    110  /  TucscLiv.   Jiin.>  3,   1987   /  Propospil  Rulrs 


Federal  Register  /  Vol.  52.  No.  110  /  Tuesday,  June  9,  1987  /  Proposed  Rules 


21707 


Washington.  DC  2053a  If  the  gross 
amount  of  the  claim  is  SlOOiXX)  or  less, 
such  clainu  will  be  referred  to  the  U.S. 
Attorney  m  wKuoe  )udicial  distnct  ihe 
debtor  can  be  found.  The  referral  should 
contain  a  written  memoranduin  by  the 
local  Committee  on  Waivers  and 
Compromises  specifying  the  exact 
reason  why  it  is  believed  that  the 
compromise  offer  should  be  accepted. 

(31  U,S.C.  3711) 

19.  Section  1.931  ii  revised  to  read  8« 
follows: 


§1.931     Inability  to  I 

(a)  A  claim  may  be  compromised  by 
the  VA  pursuant  to  §§  1.930  through 
1.938  if  the  VA  cannot  coHect  the  full 
amount  of  the  debt  because  of: 

(1)  The  debtor's  inabiHty  to  pay  the 
full  amount  of  the  debt  within  a 
reasonable  amount  of  time;  or 

(2)  The  refusal  of  the  debtor  to  pay  the 
claim  in  full  and  the  inability  of  the  VA 
to  collect  the  debt  in  full  within  a 
reasonable  time  by  means  of  enforced 
collection. 

(b)  In  determining  the  debtor's  ability 
to  pay.  the  following  factors,  among 
others,  may  be  conskdered: 

(1)  Age  and  health  of  the  debtor 

(2)  Present  and  potential  income: 

(3)  Inhen'ance  prtjspects; 

(4)  The  possibiliry  that  assets  have 
been  concealed  or  improperfy 
transferred  by  tbe  debtor  and 

(5)  The  availability  of  assets  or 
incon^e  which  may  be  realrzed  by  means 
of  enforced  collection  procedures. 

(c)  The  VA  will  give  consideration  to 
the  applicable  exemptions  available  to 
the  debtor  unck?r  various  State  and 
Federal  laws  in  determining  the  ability 
to  enforce  collection.  Uncertainty  as  to 
the  price  which  collateral  or  other 
property  will  bring  at  a  forced  sale  may 
be  properly  considered  in  determining 
the  ability  to  enforce  collection.  A 
compromise  effected  under  §§  1.930 
through  1  9  J8  should  be  for  an  amount 
which  bears  a  reasonable  relation  to  the 
amount  which  can  be  recovered  by 
enforced  collection  procedures,  having 
regard  for  the  exemptions  available  to 
the  debtor  and  tbe  time  in  which 
collection  will  take  place. 

(d)  The  payment  of  a  compromise  in 
installments  is  to  be  discouraged. 
However,  if  payment  of  a  compromise  in 
installments  is  necessary,  then  a  legally 
enforceable  agreement  shall  be  obtained 
from  tbe  debtor  for  the  reinstatement  of 
the  original  amount  of  the  indebtedness, 
less  any  amounts  paid  there  on  by  the 
debtor,  and  also  an  acceleration  of  the 
balance  due  upon  default.  Such  an 
agreement,  together  with  security  as 


described  in  9  1.917,  should  be  obtained 
in  every  case  possible. 

(e)  If  the  VA  files  do  not  contain 
recent  cn-dit  infunmation  as  a  biisis  for 
assessing  a  cofnpromise  pn>poB6l.  such 
information  shall  be  ohi.iincd  from  the 
debtor  by  obtammg  a  statement, 
executed  under  penalty  of  perfury. 
showing  the  debtor's  asset.s  and 
liabilities,  income  and  expenses.  Forms 
such  as  VA  Fomi  4-5655  'Kinuncwl 
Status  Rt'porf "  or  Department  of  (ustice 
Forms  OHD-500  or  OBU-SOUB  shall  be 
used  to  obtain  this  information.  Similar 
data  may  be  ohtainpd  froni  corporate 
debtors  by  usin^  a  form,  such  »s 
Department  of  justice  Fdrm  OBD-SOOf, 
or  by  resort  to  balance  she»'ts  and  such 
additional  data  as  may  be  required. 
(31  U.S.C.  3711) 

20.  Section  1.932  is  revised  to  read  as 
follows: 

§  1.932     Litigattve  posslbltTries. 

The  VA  will  attempt  to  compromise 
claims  when  there  is  a  real  doubt  as  to 
the  Government's  ability  to  prove  its 
case  in  court  for  the  full  amount  claimed 
either  because  of  the  legal  issues 
involved  or  bcuia  fide  dispute  as  to  the 
facts.  The  amount  accepted  in 
compromise  will  fairly  reflect  the 
probability  of  prevailing  on  the  legal 
question  involved,  the  probabilities  with 
respect  to  full  or  partial  recovery  of  a 
judgment  having  due  regard  to  the 
availability  of  witnesses  and  other 
evidentiary  support  for  the  Government 
claim,  and  related  pra^natic 
considerations.  Proportionate  weight 
will  be  given  the  court  costs  and 
attorney  fees  which  may  be  assessed 
against  the  Government  if  it  is 
unsuccessful  in  litigation,  having  regard 
for  the  litigative  risks  involved.  (See  28 
U.S.C.  2412.) 

21.  Section  1.934  is  redesignated  as 
§  1.935;  5  1-935  is  redesignated  as 

§  1.936;  S  1.936  is  redesignated  as 
S  1.937;  and  S  1937  is  redesignated  as 
§  1.938.  New  §  1.934  is  added  to  read  as 
follows; 

§  1.934     ErHorcement  poticy. 

Statutory  penalties,  interest,  and 
administrative  costs  which  are 
established  as  an  aid  to  enforcement 
and  to  compel  compHance  may  be 
compromised  pursuant  to  58  1-930 
through  1.938.  However,  such  additional 
costs  on  debts  will  be  considered  for 
compromise  only  in  connection  with 
compromise  of  the  total  amount  of  the 
debt  (original  amount  of  debt  plus 
interest  and  costs).  Interest, 
administrative  costs,  and  other 
additional  costs  will  never  be 
considered  for  compromise  separately 


or  exclusively  from  tbe  origina)  amounts 
of  the  debt 

(31  U.S.C.  3711) 

22.  Section  1.935  is  revised  to  read  as 
follows: 

S  1.93S     Joint  and  several  nabillty. 

When  two  or  more  debtors  are  jointly 
and  severally  liable,  collection  acbon 
will  not  be  withheld  against  one  such 
debtor  until  the  other  or  others  pay  their 
proportionate  shares.  The  VA  shall  not 
attempt  to  allocate  the  burden  of  paying 
such  claims  as  between  the  debtors,  but 
shall  proceed  to  liquidate  the 
indebtedness  as  quickly  as  possible. 
I*roper  measures  shall  be  taken  to  insure 
that  compromise  with  one  such  debtor 
does  not  release  the  VA's  claim  against 
the  remaining  debtor.  The  amount  of  a 
compromise  accepted  from  one  debtor 
shall  not  be  considered  as  a  precedent 
or  as  morally  binding  in  determining  the 
amount  which  will  be  required  from  the 
other  debtor  held  to  be  jointly  and 
severally  liable  on  the  claim. 

(31  U.S.C.  3711) 

23.  Section  1.937  is  revised  to  read  as 
followr 

§  1^37     Funt>er  r«v4*w  o4  co<npromia« 
otters. 

The  VA  may  refer  to  Ihe  CAO  or 
Department  of  justice  firm  written 
offers,  plus  supporting  data,  from 
debtors  when  there  is  doabt  whether  the 
offers  should  be  accepted. 

24.  Section  1938  is  revised  to  read  as 
follow"?: 

§  1.83S    RestrKtlona. 

The  VA  will  not  accept  either  a 
percentage  of  a  debtor's  profits  or  stock 
in  a  debtor  corporation  m  compromise 
of  a  claim.  In  nesotiating  a  corojiromise 
with  a  business  concern,  (xinsideration 
shall  be  given  to  requiring  a  waiver  of 
the  tax-loes-carry-forward  and  tax  loss- 
carry-back  rights  of  the  debtor 

25.  Section  1.940  is  revised  to  read  as 
follows: 

S  1.840     Scop«  and  application. 

(a)  The  standards  set  forth  in  §§  1.940 
through  1.943  apply  to  the  suspension  or 
termination  of  ct>llectfon  actum  pursuant 
to  31  U.S.C.  3711(aM3)  on  claims  which 
to  do  not  exceed  $20,000.  exclusive  of 
interest,  penalties  (if  applicable),  and 
administrative  costs,  after  deducting  the 
amount  of  partial  payments  or 
collections,  if  any.  The  V,^  may  suspend 
or  terminate  collection  action  under 
SS  1540  through  1.943  with  respect  to 
claims  for  money  or  property  arising  out 
of  this  agency's  activibes  prior  to  the 
referral  of  such  claims  to  the  GAO  or  to 


the  Department  of  Justice  for  litigation. 
The  Comptroller  General  may  exercise 
such  authority  with  respect  to  such 
claims  referred  to  the  GAO  by  the  VA 
prior  to  their  further  referral  to  the 
Department  of  Justice  for  litigation. 

(b)  If  after  deducting  the  amount  of 
any  partial  payments  or  collections,  a 
claim  exceeds  S20.000,  exclusive  of 
interest  and  administrative  costs,  then 
the  authority  to  suspend  or  terminate 
further  collection  action  rests  solely 
with  the  Department  of  Justice.  If  the  VA 
determines  that  suspension  or 
termination  is  appropriate  for  such  a 
debt,  after  evaluation  in  accordance 
with  the  standard  set  forth  in  §§  1.941 
and  1.942,  then  the  matter  shall  be 
referred  to  the  Department  of  Justice, 
using  the  Claims  Collection  Litigation 
Report  (See  §  1.951).  The  referral  shall 
contain  a  written  recommendation, 
which  specifies  the  reasons  why 
suspension  or  termination  is 
advantageous  to  the  government.  If  the 
VA  determines  that  its  claim  is  plainly 
erroneous  or  clearly  without  legal  merit, 
it  may  terminate  collection  action 
regardless  of  the  amount  involved, 
without  the  concurrence  of  the 
Department  of  Justice. 

(31  U.S.C.  3711) 

26.  Section  1.941  is  revised  to  read  as 
follows: 

§  1.941     Suspension  of  collection  activity. 

(a)  Collection  action  may  be 
suspended  temporarily  on  a  claim  when 
the  debtor  cannot  be  located  after 
diligent  effort  and  there  is  reason  to 
believe  that  future  collection  action  may 
be  sufficiently  productive  to  justify 
periodic  review  and  action  on  the  claim. 
The  following  sources  shall  be  used  to 
locate  missing  debtors:  Telephone 
directories,  city  directories,  postmasters, 
drivers  license  records,  automobile  title 
and  registration  records.  State  and  local 
government  agencies,  the  Internal 
Revenue  Service  (§  1.924),  other  Federal 
agencies,  employers,  relatives,  credit 
agency  locate  reports,  and  credit 
bureaus.  Suspension  as  tu  a  particular 
debtor  should  not  prohibit  the  early 
liquidation  of  any  security  held  for  the 
debt.  Every  reasonable  effort  should  be 
made  to  locate  missing  debtors 
sufficiently  in  advance  of  the  bar  of  any 
applicable  statute  of  limitations,  in  order 
to  permit  the  timely  filing  of  a  suit,  if 
such  action  is  warranted.  If  the  missing 
debtor  has  signed  a  confess-judgment 
note  and  is  in  default,  referral  of  the 
note  for  the  entry  of  judgment  should 
not  be  delayed  because  of  his/her 
missing  status. 

(b)  Collection  action  may  also  be 
suspended  temporarily  on  a  claim  when 


the  debtor  owns  no  substantial  equity  in 
real  or  personal  property  and  is  unable 
to  make  payments  on  the  debt  owed  to 
the  VA  or  effect  a  compromise  at  the 
time,  but  his/her  future  prospects  justify 
retention  of  the  claim  for  periodic 
review  and  action,  and; 

(1)  The  applicable  statute  of 
limitations  has  been  tolled  or  started 
running  again,  or 

(2)  Future  collection  can  be  afTected 
by  offset,  notwithstanding  the  statute  of 
limitations,  with  due  regard  to  the  10 
year  limitation  prescribed  by  31  U.S.C, 
3716(c)(1),  or 

(3)  The  debtor  agrees  to  pay  interest 
on  the  amount  of  the  debt  on  which 
collection  action  has  been  suspended 
temporarily,  and  such  temporary 
suspension  is  likely  to  enhance  the 
debtor's  ability  to  pay  the  debt  in  full, 
with  interest,  at  a  later  time. 

(c)  Collection  action  may  also  be 
suspended,  in  accordance  with 
§§  1.911,1.912,  and  1.912a,  pending 
agency  action  on  requests  for 
administrative  review  or  waiver. 
(31  U.S.C.  3711) 

27.  In  S  1.942,  paragraphs  (a),  (c)  and 
(f)  are  revised  to  read  as  follows; 

§  1.942    Termtnatton  of  collection  acttvtty. 

•  *         *         *         • 

(a)  Inability  to  collect  any  substantial 
amount.  Collection  action  may  be 
terminated  on  a  claim  when  it  becomes 
clear  that  the  VA  cannot  collect  or 
enforce  collection  of  any  significant 
amount  from  the  debtor,  having  due 
regard  for  the  judicial  remedies 
available  to  the  agency,  the  debtor's 
future  financial  prospects,  and  the 
exemptions  available  to  the  debtor 
under  State  and  Federal  law.  In 
determining  the  debtor's  inability  to  pay, 
the  following  factors,  among  others, 
shall  be  considered:  age  and  health  of 
the  debtor,  present  and  potential 
income,  inheritance  prospects,  the 
possibility  that  assets  have  been 
concealed  or  improperly  transferred  by 
the  debtor,  the  availability  of  assets  or 
income  which  may  be  realized  by  means 
of  enforced  collection  proceedings. 

•  *        *        *        « 

(c)  Death  of  debtor.  The  debtor  is 
determined  to  be  deceased  and  the 
Government  has  no  prospect  of 
collection  from  his/her  estate. 

***** 

(f)  Claim  cannot  be  substantiated  by 
evidence.  The  VA  will  terminate 
collection  action  on  once  asserted 
claims  because  of  lack  of  evidence  or 
unavailability  of  witnesses  only  in  cases 
where  efforts  to  induce  voluntary 
payment  are  unsuccessful. 


28.  Section  1.943  is  revised  to  read  as 

follows: 

§  1.943    Transfer  of  claims. 

When  the  VA  has  doubt  as  to  whether 
collection  action  should  be  suspended  or 
terminated  on  a  claim,  it  may  refer  the 
claim  to  the  GAO  for  advice.  When  a 
significant  enforcement  pohcy  is 
involved  in  reducing  a  statutory  penalty 
or  forfeiture  to  judgment,  or  recovery  of 
a  judgment  is  a  prerequisite  to  the 
imposition  of  administrative  sanctions, 
such  as  the  suspension  or  revocation  of 
a  license  or  the  privilege  of  participating 
in  a  government  sponsored  program,  the 
VA  may  refer  such  a  claim  for  litigation 
even  though  termination  of  collection 
activity  might  otherwise  be  given 
consideration.  Claims  on  which  the  VA 
holds  a  judgment  by  assignment  or 
otherwise  shall  be  referred  to  the 
Department  of  Justice  for  further  actions 
if  renewal  of  the  judgment  lien  or 
enforced  collection  proceedings  are 
justified,  except  where  the  VA  has 
authority  for  handling  its  own  litigation. 
(31  U.S.C.  3711) 

29.  The  center  heading  between 

§  §  1.943  and  1.950  is  revised  to  read  as 

follows: 

Referrals  to  GAO,  Department  of 
Justice,  or  IRS 

30.  Section  1.950  is  revised  to  read  as 

follows: 

§  1.950    Prompt  referral. 

(a)  Except  as  provided  in  paragraphs 
(b)  and  (c)  of  this  section,  claims  on 
which  aggressive  collection  action  has 
been  taken  and  which  cannot  be 
compromised,  or  on  which  collection 
action  cannot  be  suspended  or 
terminated,  shall  be  promptly  referred  to 
the  Department  of  Justice  for  litigation. 
Claims  for  which  the  gross  original 
amount  is  over  $100,000  shall  be  referred 
to  the  Commercial  Litigation  Branch. 
Civil  Division.  Department  of  Justice. 
Washington,  DC  20530.  Claims  for  which 
the  gross  original  amount  is  $100,000  or 
less  shall  be  referred  to  the  United 
States  Attorney  in  whose  judicial 
district  the  debtor  can  be  found. 
Referrals  should  be  made  an  early  as 
possible,  consistent  with  aggressive 
collection  action  and  the  observance  of 
§§  1.900  through  1.954.  and  well  within 
the  time  period  for  bnnging  a  suit 
against  the  debtor.  Ordinarily,  such 
referrals  should  be  made  within  one 
year  of  the  VA's  final  determination  of 
the  fact  and  amount  of  the  debt, 
(b)  Claims  arising  from  audit 
exceptions  taken  by  the  GAO  to 
payments  made  by  the  VA  must  be 
referred  to  the  GAO  for  review  and 
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approval,  prior  to  referral  to  the 
Department  of  Justice,  unless  the  VA 
has  been  granted  an  exception  by  the 
GAO. 

(c)  When  the  merits  of  the  VA  claim, 
the  amount  owed  on  the  claim,  or  the 
propriety  of  acceptance  of  a  proposed 
compromise,  suspension,  or  temination 
are  in  doubt,  the  Veterans 
Administration  shall  refer  the  matter  to 
the  GAO  for  resolution  and  instructions 
prior  to  proceeding  with  collection 
action  and/or  referral  to  the  Department 
of  Justice  for  litigation. 

(d)  Once  a  claim  has  been  referred  to 
the  GAO  for  the  Department  of  Justice 
pursuant  to  this  section,  the  VA  shall 
refrain  from  having  any  contract  with 
the  debtor  and  shall  direct  the  debtor  to 
the  GAO  or  the  Department  of  Justice, 
as  appropriate,  when  questions 
concerning  the  claim  or  a  request  for 
waiver  of  the  claim  are  raised  by  the 
debtor.  The  GAO  or  the  Department  of 
Justice,  as  appropriate,  shall  be 
immediately  notified  by  the  VA  of  any 
payments  or  requests  for  administrative 
remedies,  such  as  waiver,  which  are 
received  by  this  agency  from  the  debtor 
subsequent  to  referral  of  a  claim  under 
this  section. 

(e)  In  accordance  with  procedures  set 
forth  in  26  CFR  Part  301,  information 
pertaining  to  past-due,  legally 
enforceable  debts  owed  to  the  VA  may 
be  referred  to  the  Internal  Revenue 
Service  by  the  VA  for  the  purpose  of 
collection  of  such  debts  by  means  of  tax 
refund  offset. 

(31  U.S.C.  3711) 

31.  Section  1.951  is  revised  to  read  as 
follows: 

§  1  9S1     Claims  Collection  Litigation 
Report. 

(a)  Unless  an  exception  is  granted  by 
the  Department  of  Justice,  the  Claims 
Collection  Litigation  Report  (CCLR) 
shall  be  used  with  all  referrals  of 
administratively  uncollectible  claims 
made  pursuant  to  S  1-950.  As  required 
by  the  CCLR.  the  following  information 
shall  be  included: 

(1)  Report  of  prior  collection  actions. 
A  checklist  or  brief  summary  of  the 
actions  taken  to  collect  or  compromise 
the  claim  will  be  forwarded  with  the 
claim  upon  its  referral.  If  any  of  the 
administrative  collection  actions 
described  in  55  19001  through  1.954 
have  been  omitted,  the  reasons  for  their 
omission  must  be  provided.  The 
Department  of  Justice  or  GAO  may 
return  claims  at  their  option  when  there 
is  insufficient  justification  for  the 
omission  of  one  or  more  of  the 
administrative  collection  actions. 


(2)  Current  address  of  the  debtor  The 
current  address  of  the  debtor,  or  the 
name  and  address  of  the  agent  for  a 
corporation  upon  whom  service  may  be 
made,  shall  be  provided.  Reasonable 
and  appropriate  steps  will  be  taken  to 
locate  missing  parties  in  all  cases. 
Referrals  to  the  Department  of  Justice,  in 
which  the  current  address  of  any  party 
is  unknown,  shall  be  accompanied  by  a 
listing  of  the  prior  known  address  of 
such  party  and  a  statement  of  the  steps 
taken  to  locate  that  party. 

(3)  Credit  data.  Current  credit  data, 
when  applicable,  indicating  that  there  is 
a  reasonable  prospect  of  effecting 
enforced  collection  from  the  debtor, 
having  due  regard  for  the  exemptions 
available  to  the  debtor  under  State  and 
Federal  law  and  judicial  remedies 
available  to  the  government,  shall  be 
included: 

(ij  Such  credit  data  may  take  the  form 
of: 

(A)  A  commercial  credit  report; 

(B)  An  agency  investigative  report 
showing  the  debtor's  assets,  liabilities, 
income,  and  expenses: 

(C)  The  individual  debtor's  own 
financial  statement  executed  under 
penalty  of  perjury  reflecting  the  debtor's 
assets,  liabilities,  income,  and  expenses: 
or 

(D)  An  audited  balance  sheet  of  a 
corporate  debtor. 

(ii)  Such  credit  data  may  be  omitted  if: 

(A)  A  surety  bond  is  available  in  an 
amount  sufficient  to  satisfy  the  claim  in 
full: 

(B)  The  forced  sale  value  of  the 
security  available  for  application  to  the 
VA  claim  is  sufficient  to  satisfy  the 
claim  in  full: 

(CJ  The  VA  wishes  to  liquidate  the 
loan  collateral  through  judicial 
foreclosure  but  does  not  desire  a 
deficiency  judgment; 

(D)  The  debtor  is  in  bankruptcy  or 
receivership: 

(E)  The  debtor's  liability  to  the  VA  is 
fully  covered  by  Insurance,  in  which 
case  the  VA  will  furnish  such 
information  as  it  can  develop  concerning 
the  identity  and  address  of  the  insurer 
and  the  type  and  amount  of  insurance 
coverage; 

(F)  The  nature  of  the  debtor  is  such 
that  credit  data  is  not  normally 
available  or  cannot  reasonably  be 
obtained:  or 

(G)  Where  it  is  clearly  irrelevant  to 
the  Government's  case. 

(b)  The  VA  shall  also  use  the  Claims 
Collection  Litigation  Report  (CCLR) 
when  referring  claims  to  the  Department 
of  Justice  in  order  to  obtain  approval  of 
that  department  with  respect  to 
compromise,  suspension,  or  termination. 


(31  U.S.C  3711) 

32.  Section  1.952  is  revised  to  read  as 
follows: 

§  1.952     Preservation  of  evidence. 

Care  shall  be  taken  to  preserve  all 
files,  records,  and  exhibits  on  claims 
referred  to  or  to  be  referred  to  the 
Department  of  Justice  for  litigation. 
Under  no  circumstances  should  original 
documents  be  sent  to  the  Department  of 
Justice  or  to  the  U.S.  Attorney  without 
their  specific  prior  approval  to  do  so. 
Copies  of  relevant  documents  should  be 
sent  whenever  necessary. 

(31  U.S.C.  3711) 

33.  Section  1.953  is  revised  to  read  as 
follows: 

§  1.953     Minimum  amount  of  referrals  to 
ttie  Department  of  Justice. 

The  V  A  shall  not  refer  claims  of  less 
than  $600.  exclusive  of  interest, 
penalties  (if  applicable),  and 
administrative  costs,  for  litigation 
unless: 

(a)  Referral  is  important  to  a 
significant  enforcement  policy,  or 

(b)  The  debtor  not  only  has  the  clear 
ability  to  pay  the  claim  but  the 
government  can  effectively  enforce 
payment,  having  due  regard  for  the 
exemptions  available  to  the  debtor 
under  State  and  Federal  law  and  the 
judicial  remedies  available  to  the 
government. 

(31  U.S.C  3711} 

34.  Section  1.954  is  revised  to  read  as 

follows: 

5  1.954     Preliminary  referrals  to  GAO. 

As  required  by  §  1.950.  preliminary 
referrals  to  the  Government  Accounting 
Office  (GAO)  will  be  in  accordance  with 
instructions,  including  monetary 
limitations,  contained  in  the  "General 
Accounting  Office  Policy  and 
Procedures  Manual  for  the  Guidance  of 
Federal  Agencies". 

§1.955    (Amended] 

35.  In  3H  (;FH  1  955(a)(1).  remove  the 
words  "31  U.S.C.  951-953"  and  add.  in 
their  place,  the  words  '"31  U.S.C.  3711". 

S  1.957     (Amended] 

36.  In  38  CFR  1.957(a)(2)(ii).  remove 
the  words  "31  U.S.C.  951-953  "  and  add. 
in  their  place,  the  words  "31  U.S.C. 
3711". 

37.  In  5  1-957.  paragraphs  (a)(2)(ii)(B). 
(b).  and  (b)(1)  are  revised  and 
paragraphs  (a)(2)(ii)  (C)  and  (D)  are 
added  to  read  as  follows: 

5  1.957    Committee  autt>of1ty. 


(2)  *   *   * 
(ii)  •   •   * 

(B)  Accept  or  reject  a  compromise 
offer  on  a  debt  of  $1,000  or  less, 
exclusive  of  interest,  which  is  not 
disposed  of  by  the  Chief,  Fiscal  activity, 
pursuant  to  paragraph  (b)  of  this  section. 

(C)  Reject  a  compromise  offer  on  a 
debt  which  exceeds  $20,000.  exclusive  of 
interest  or  administrative  costs. 

(D)  Recommend  approval  of  a 
compromise  offer  on  a  debt  which 
exceeds  $20,000,  exclusive  of  interest 
and  administrative  costs.  The  authority 
to  accept  a  compromise  offer  on  such  a 
debt  rests  solely  within  the  jurisdiction 
of  the  Department  of  Justice.  The 
Committee  should  evaluate  a 
compromise  offer  on  a  debt  in  excess  of 
320.000,  using  the  factors  set  forth  in 

§§  1-930  through  1.938.  If  the  Committee 
believes  that  the  compromise  is 
advantageous  to  the  government,  then 
the  Committee  members  shall  so  state 
this  conclusion  in  a  written 
memorandum  of  recommendation  of 
approval  to  the  Chairperson-  This 
recommendation,  along  with  a  Claims 
Collection  Litigation  Report  (CCLR) 
completed  in  accordance  with  §  1-951. 
will  be  referred  to  the  Department  of 
Justice  for  final  approval. 

(31  U.S.C  3711). 

*  •  •  •  * 

(b)  Chief  of  Fiscal  Activity.  The  Chief 
of  the  Fiscal  activity  at  both  DVB  and 
DM&S  offices  has  authonty  as  to  debts 
arising  within  his/her  jurisdiction,  to: 

(1)  Suspend  or  terminate  collection 
action  on  ail  debts  which  do  not  exceed 
$20,000  exclusive  of  interest  and 
administrative  costs,  after  deducting  the 
amount  of  any  payments  or  collections. 

*  •         *         *         • 

38.  In  §  1.96Z  paragraph  (b)  is  revised 
to  read  as  follows: 

§  1.962     Waiver  of  overpayment. 

*  •  •  «  . 

(b)  In  any  case  where  there  is  an 
indication  of  fraud  or  misrepresentation 
of  a  material  fact  on  the  part  of  the 
debtor  or  any  other  party  having  an 
interest  in  the  claim,  action  on  a  request 
for  waiver  will  be  deferred  pending 
appropriate  disposition  of  the  matter. 
However,  the  existence  of  a  prima  facie 
case  of  fraud  shall,  nevertheless,  entitle 
a  claimant  to  an  opportunity  to  make  a 
rebuttal  with  countervailing  evidence; 
similarly,  the  misrepresentation  must  be 
more  than  non-wiliful  or  mere 
inadvertence.  The  Committee  may  act 
on  a  request  for  waiver  concerning  such 
debts,  after  the  lnsf>€ctor  General  or  the 
District  Counsel  has  determined  that 
prosecution  is  not  indicated,  or  the 
Department  of  Justice  has  notified  the 
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VA  that  the  alleged  fraud  or 
misrepresentation  does  not  warrant 
action  by  that  department,  or  the 
Department  of  Justice  or  the  appropriate 
United  States  Attorney,  specifically 
authorized  action  on  the  request  for 
waiver.  (38  U.S.C.  210(c)(1)) 

39.  In  §  1.963a,  the  last  sentence  in 
paragraph  (a)  and  the  first  sentence  in 
paragraph  (b)  are  revised  to  read  as 
follows: 

§  1.963a    Watver— «rror>eous  payment  of 
pay  and  adowartces. 

(a)  *    ■    ■  It  also  includes  expenses  of 
travel  and  Lransportation  or  expenses  of 
transportation  of  household  goods. 

(b)  Allowances  as  they  relate  to  an 
employee  include,  but  are  not  limited  to, 
payments  for  quarters,  uniforms,  and 
overseas  cost  of  living  expenses,  as  well 
as  travel  and  transportation  expenses 
and  relocation  allowances.  *   *   * 

*         *         *         •         • 

[PR  Doc.  87-13075  Filed  ft-8-87;  8:45  amj 
SILUNC  COO£  UZO-fil-M 


38  CFR  Part  21 

Dependents'  Education;  Effect  of  tt>e 
85-15  Percent  Ratio  Requirement 

agency:  Veterans  Administration. 
ACTION:  P^roposed  regulations. 

summary:  The  law  and  the  Code  of 
Federal  Regulations  (38  CFR  21.4201) 
prohibit  the  Veterans  Administration 
(VA)  from  approving  new  enrollments 
under  many  of  the  education  programs 
which  the  VA  administers  when  the  VA 
or  the  educational  institutin  pays  all  or 
part  of  the  tuition,  fees,  or  other  charges 
to  or  for  85  percent  or  more  of  the 
students  enrolled.  The  Code  of  Federal 
Regulations  includes  students  receiving 
benefits  under  the  Survivors'  and 
Dependents'  Educational  Assistance 
program  as  being  subject  to  this 
restriction.  A  review  of  the  Code  of 
Federal  Regulations  revealed  that  this 
restriction  is  not  required  by  law  as  to 
these  beneficiaries.  Accordingly,  the  VA 
is  proposing  to  lift  the  prohibition  which 
exists  in  38  CFR  21.4201  for  the  students 
eligible  to  receive  benefits  under  the 
Survivors'  and  Dependents'  Educational 
Assistance  program. 

DATES:  Comments  must  be  received  on 
or  before  July  10, 1987. 
ADOllESS£S:  Send  written  comments  to: 
Administration  of  Veterans  Affairs 
(271A),  Veterans  Administration,  810 
Vermont  Avenue,  .\W.,  Washington.  DC 
20420.  All  written  comments  received 
will  be  available  for  public  inspection 
only  in  the  Veterans  Services  Unit,  room 
132  of  the  above  address,  between  the 


hours  of  8  a.m.  to  4:30  p.m..  Monday 
through  Friday  (except  holidays)  untU 
July  24,  1987. 

FOR  FURTHER  IMFORMATIOM  CONTACT: 

June  C.  Schaeffer.  Assistant  Director  for 
Education  Policy  and  Program 
Administration,  Vocational 
Rehabilitation  and  Education  Service. 
Department  of  Veterans  Benefits.  (202) 
233-2092. 

SUPPLEMENTARY  INFORMATION:  38  CFR 

21.4201(g)  is  proposed  to  be  amended  to 
eliminate  38  U.S.C.  35  (Survivors'  and 
Dependents'  Educational  Assistance) 
from  the  list  of  programs  to  which 
beneficiaries  are  subject  to  the  85-15 
percent  ratio  requirement.  In  computing 
the  85-15  percent  ratio  for  all  programs, 
students  receiving  benefits  under  the 
Survivors'  and  Dependents'  Educational 
Assistance  program  are  included. 
However,  for  purposes  of  receipt  of 
educational  benefits,  the  beneficiaries 
under  the  Survivors'  and  Dependents' 
Educational  Assistance  program  are  not 
themselves  subject  to  the  requirement 
that  the  course  shall  meet  the  ratio.  The 
existing  regulation  erroneously  applies 
the  ratio  to  students  under  that  program. 

The  VA  has  determined  that  this 
amended  regulation  does  not  contain  a 
major  rule  as  that  term  is  defined  by 
E.0. 12291,  entitled  Federal  Regulation. 
The  regulation  will  not  have  a  $100 
million  annual  effect  on  the  economy, 
and  will  not  cause  a  major  increase  in 
costs  or  prices  for  anyone.  It  will  have 
no  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  Administrator  of  Veterans  Affairs 
has  certified  that  this  proposed 
amended  regulation,  if  promulgated,  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
as  they  are  defined  in  the  Regulatory 
Flexibility  Act  (RFA),  5  U.S.C.  601-612- 
Pursuant  to  5  U.S.C  605(b),  the  amended 
regulation,  therefore,  is  exempt  from  the 
initial  and  final  regulatory  flexibility 
analyses  requirements  of  sections  603 
and  604. 

This  certification  can  be  made 
because  the  regulation  affects  only 
individuals.  It  will  have  no  significant 
economic  impact  on  small  entities,  i.e., 
small  businesses,  small  private  and 
nonprofit  organizations  and  small 
governmental  jurisdictions. 

The  Catalog  of  Federal  Domestic 
Assistance  number  for  the  program 
affected  by  this  proposed  amended 
regulation  is  64.117. 


UM  I 
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List  of  Subjects  in  38  CFR  PaH  21 

Civil  rights.  Claims,  Education.  Grant 
program — education,  Loan  programs — 
education.  Reporting  and  recordlceeping 
requirements,  Schools.  Veterans, 
Vocational  education.  Vocational 
rehabilitation. 

Approved:  May  19, 1987. 
Thomas  K.  Tumage, 
Alintinistnitor. 

PART  38— {AMENDED! 

In  38  CFR  Part  21,  Vocational  and 
Rehabilitation  and  Education,  \  21.4201. 
is  proposed  to  be  amended  by  revising 
paragraph  (g)(2)  to  read  as  follows: 

}  21.4201     Restriction*  on  enrollmeot, 

percentage  of  student*  receiving  financial 

support 

•         *         •         •         • 

(g)  *   *   * 

(2)  Except  for  those  enrollments  with 
a  beginning  date  before  or  the  same  as 
the  date  the  school  completed  the  most 
recent  computation,  no  benefits  will  be 
paid  either  under  chapter  106,  Title  10. 
United  States  Code  or  under  Chapters 
30,  32,  34.  or  36.  Title  38,  United  States 
Code,  when  that  computation 
establishes  that  the  course — (10  U.S.C. 
2136.  38  U.S.C.  1434.  1641. 1673(d)  Pub.  L 

98-525) 

«         «         •         *         • 

[FR  Doc.  87-13074  Filed  6-8-87;  8:45  am] 
BiujMQ  cooc  sazo-oi-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  74 

I  MM  Docket  No.  85-36;  FCC  87-176) 

Broadcast  Services;  Review  of 
Tecnnical  and  Operational 
Recjirements  tor  Aural  Broadcast  STL 
and  ICR  Stations  and  TV  Low  Power 
Auxiliary  Stations. 

agency:  Federal  Communications 
Commission. 

action:  Proposed  rule, 

summary:  This  action  proposes 
allowing  portable  broadcast  auxiliary 
TV  pickup  stations  to  use  vacant 
channels  in  the  UHF  TV  spectrum  on  a 
secondary,  non-interference  basis  for 
transmission  of  program  material  over 
limited  distances.  This  proposal  would 
make  additional  frequencies  available, 
and  thus  relieve  the  intra-system 
interference  experienced  by  electronic 
news  gathering  field  personnel  at  major 
news  events. 


DATES:  Comments  are  due  on  or  before 
July  17,  1987,  and  reply  comments  on  or 
before  August  3.  1987. 
ADDRESS:  Federal  Communications 
Commission,  Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Hrtnk  VanDeurscn.  Mass  Media  Bureau. 
(202)  632-96W3. 

SUPPLEMENTARY  INFORMATION:  This  iS  a 
summary  of  Commission's  Further 
Notice  of  Proposed  Rule  Makmi;.  MM 
Docket  No.  85-36,  adopted  May  4,  1987. 
and  released  May  28,  1987. 

The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (Room  230), 
1919  M  Street.  Northwest.  Washington, 
DC.  The  complete  text  of  this  decision 
may  also  be  purchased  from  the 
Commission's  copy  contractors. 
International  Transcription  Service. 
(202)  857-3800.  2100  M  Street.  NW.  Suite 
140,  Washington,  DC  20037. 

Summary  of  Further  Notice  of  Proposed 
Rule  Making 

1.  The  Commission  proposes  allowing 
portable  broadcast  auxiliary  TV  pickup 
stations  to  use  vacant  channels  in  the 
UHF  TV  spectrum  on  a  secondary,  non- 
interference basis  for  transmission  of 
program  material  over  limited  distances. 
This  proposal  would  extend  the  sharing 
of  this  spectrum  permitted  by  the  First 
Report  and  Order  (50  FR  48596, 
November  26. 1985)  in  this  proceeding. 
The  additional  frequencies  would  offer 
licensees  more  flexibility,  and  would 
ease  intra-system  interference 
experienced  by  electronic  news 
gathering  (ENG)  field  personnel  at  major 
news  events. 

2.  Specifically,  the  Commission 
proposal  would:  (1)  Authorize  TV  pickup 
transmitters  in  the  UHF  TV  bands  530- 
608  MHz  and  614-806  MHz  for 
transmission  of  program  material 
between  on-site  field  units  on  a 
secondary,  non-interference  basis;  (2) 
allow  maximum  transmitter  output  of 
one  watt  (effective  radiated  power  not 
to  exceed  four  watts  in  any  direction); 
(3)  authorize  a  12  MHz  channel  to 
transmit  FM  video  signals  using  a 
maximum  deviation  of  ±4  MHz  and  FM 
aural  subcarriers  with  a  maximum 
deviation  of  ±75  kHz;  (4)  divide  the 
bands  53O-608  MHz  and  614-806  MHz 
into  5  MHz  segments  starting  at  the 
bottom  edge  of  each  banjf  (alternatively, 
it  would  divide  the  band  into  3  MHz 
segments);  and  (5)  allow  eligible  TV 
broadcast  licensees,  TV  broadcast 
networks,  and  cable^ntities  to  apply  for 
blanket  licensWlo  operate  the  portable 
TV  pickup  transmitters  in  the  above 
bands  on  a  secondary  basis. 


3.  The  interference  situation  the 
proposal  is  intended  to  rectify,  results 
from  several  factors.  Typically,  live 
video  coverage  of  an  event  located 
remote  from  the  studio  involves  a 
camera  (or  cameras)  that  supplies  video 
signals  to  a  nearby  vehicle,  serving  as  a 
relay  station  for  transmission  by 
microwave  to  the  studio.  A  microwave 
radio  link  between  the  camera  and  the 
relay  vehicle  is  also  required  under 
certain  conditions.  The  on-site  camera 
links  and  relay  statons  generally  operate 
in  the  2.  6.4.  7.  and  13  GHz  bands. 
Currently,  news  crews  are  authorized 
the  use  of  only  the  bands  above  2  GHz 
for  video  program  transmission  from 
camera  to  relay  vehicle.  These  bands 
are  intensively  used  for  ENG,  resulting 
in  frequent  interference  to  microwave 
camera  receivers. 

4.  In  addition,  these  bands  are  shared 
with  numerous  fixed  microwave 
stations,  limiting  the  number  of  channels 
available  for  on-site  links  and  relay 
stations  in  the  2,  7,  and  13  GHz  bands. 
Often,  especially  at  events  covered  by 
TV  crews  from  several  different 
organizations,  channels  in  all  available 
bands  must  be  used  to  send  program 
material  to  the  studios.  Under  these 
conditions,  it  is  difficult  to  establish 
reliable  microwave  hnks  from  cameras 
to  relay  vehicles  because  the  relay 
receivers  experience  interference  from 
nearby  vehicluar  ENG  transmitters 
operating  in  the  same  bands.  These 
interference  problems  are  expected  to 
be  exacerabated  by  the  entry  of  newly 
eligible  cable  entity  mobile  stations 
authorized  in  the  recent  proceeding  in 
General  Docket  No   82-334. 

5.  Current  Portable  ENG  microwave 
equipment  uses  frequency  modulation 
(FM)  for  both  video  and  aural 
transmission.  The  receivers  usually 
provide  an  intermediate  frequency 
output  signal  that  can  be  patched 
directly  into  a  transmitter  for  microwave 
relay.  Compatible  FM  video  and  FM 
audio  subcarriers  are  essential  to  taking 
advantage  of  this  mode  when  relaying 
signals.  Also,  these  FM  transmissions 
are  not  directly  compatible  with 
vestigial  sideband  TV  receivers 
designed  for  home  viewing. 

6.  The  proposed  actions  offer  a 
solution  to  the  interference  problems  by 
permitting  field  crews  to  use  vacant 
UHF  TV  channels  for  UHF  links  to  a 
vehicle  for  relay  to  the  studio  by 
microwave.  They  further  reduce  the 
threat  of  interference  by  providing  for 
greater  frequency  separation  between 
the  many  transmitters  and  receivers 
operating  in  close  proximity  to  each 
other  at  the  same  event.  Additionally, 
the  threat  of  interference  to  home  TV 


reception  would  be  virtually  nil  because, 
not  only  would  TV  pickups  be  very  low 
powered  but  the  proposed  12  MHz  FM 
video  would  not  be  directly  compatible 
with  the  6  MHz  vestigial  sideban  video 
broadcast  for  general  viewing. 

7.  Finally,  effective  immediately,  and 
pending  the  outcome  of  this  proceeding, 
only  LPAS  applications  filed  under  Part 
74-H  of  the  rules  for  operation  below 
530  MHz  (UHF  TV  channel  24)  will  be 
granted. 

Ex  Parte  Considerations 

8.  This  is  a  non-restncted  notice  and 
comment  rule  making  proceeding.  See 
§  1.1231  of  the  Commission's  Rules,  47 
CFR  1.1231,  for  rules  governing 
permissible  ex  parte  contacts. 

Regulatory  Flexibility  Initial  Analysis 

9.  Pursuant  to  the  Regulatory 
Flexibility  Act  of  1980,  5  U.S.C.  section 
605,  it  is  certified  that  the  proposed  rule 
should  not  adversely  impact  on  small 
entities. 

10.  The  Secretary  shall  cause  a  copy 
of  the  summarized  Notice,  including  the 
Initial  Regulatory  Flexibility  Analysis,  to 
be  sent  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  in  accordance  with 
section  603(a)  of  the  Regulatory 
Flexibility  Act  (Pub.  L  No.  96-354.  94 
Stat.  1164,  5  U.S.C.  section  601  et  seq.. 
(1981)). 

Paperwork  Reduction  Act  Statement 

11.  The  proposal  contained  herein  has 
been  analyzed  with  respect  to  the 
Paperwork  Reduction  Act  of  1980  and 
found  to  contain  no  new  or  modified 
form,  information  collection  and/or 
record  keeping.  Labeling,  disclosure,  or 
record  retention  requirements;  and  will 
not  increase  or  decrease  burden  hours 
imposed  on  the  public. 

Comment  Language 

12.  Pursuant  to  applicable  procedures 
set  forth  in  §§1.415  and  1.419  of  the 
Commission's  Rules.  47  CFR  1.415  and 
1.419,  interested  parties  may  file 
comments  on  or  before  July  17, 1987,  and 
reply  comments  on  or  before  August  3, 
1987.  All  relevant  and  timely  comments 
will  be  considered  by  the  Commission 
before  final  action  is  taken  in  this 
proceeding. 

13.  Accordingly,  it  is  proposed, 
pursuant  to  authority  contained  in 
sections  4(i)  and  303(r)  of  the 
Commissions  Act  of  1935,  as  amended, 
that  Part  74  of  the  Commission's  Rules  is 
amended  as  set  forth  below. 

14.  Effective  immediately,  applications 
for  Low  Power  Auxiliary  Stations  will 
be  granted  for  operation  only  on 
frequencies  470 — 530  MHz.  which  were 


made  available  along  with  the 
frequencies  530 — 806  MHz  by  Report 
and  Order  in  Docket  86-12.  FCC  86-562. 
released  January  16. 1987.  Such 
applications  for  operation  on 
frequencies  530--806  MHz,  will  be  held 
in  abeyance  pending  the  outcome  of  this 
proceeding. 

List  of  Subjects  in  47  CFR  Part  74 

Television  broadcasting. 

It  is  proposed  to  amend  Part  74  of 
Title  47  as  follows: 

PART  74— {AMENDED] 

15.  The  authority  citation  for  Part  74 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154  and  303. 

16.  It  is  proposed  to  amend  §  74.602  by 
adding  a  new  paragraph  (j)  to  read  as 
follows: 

§  74.602    Frequency  assignment 
«         *         •         •  * 

(j)  Frequencies  in  the  bands  between 
530-608  MHz  and  614-806MHz  are 
available  for  use  by  short  distance  TV 
pickup  links  on  a  secondary,  non- 
interference status  to  full  power  UHF 
TV,  LPTV,  and  land  mobile  stations 
operating  in  these  bands.  A  maximum 
channel  bandwidth  of  12  MHz  is 
permitted.  The  bands  are  divided  into  6 
MHz  segments  starting  at  the  bottom 
edge  of  each  band  (i.e..  center  of  the  first 
segment  in  each  band  is  533  MHz  and 
617  MHz,  respectively).  Two  contiguous 
segments  will  be  assigned  as  a  channel. 

17.  It  is  proposed  to  amend  §  74.604  by 
adding  a  new  paragraph  (e)  to  read  as 
follows: 

§74.604    Interference  avoidance. 
•         *         •         •         • 

(e)  TV  pickup  stations  operating  on 
frequencies  in  the  bands  between  530- 
608  MHz  and  614-806  MHz  are  subject 
to  the  following: 

(1)  Site  locations  shall  be  removed 
from  full-power  UHF  TV  co-charmel 
stations  by  the  at  least  the  following 
distances  unless  otherwise  authorized 
by  the  Commission:  Zone  I,  97  Km  (60 
Miles);  and  Zones  II  &  III,  120  Km  (75 
Miles) 

(2)  Site  locations  shall  be  removed 
from  land  mobile  base  co-channel 
stations  by  at  least  40  Km  (25  miles)  or 
locations  removed  from  the  city  center 
by  at  least  80  Km  (50  miles)  unless 
otherwise  authorized  by  the 
Commission.  Both  base  transmit  and 
receive  channels  shall  be  protected. 

(3)  Licensees  shall  notify  the  local 
BAS  frequency  coordinator  of  intended 
operations  prior  to  commencing  such 
operations.  The  licensee  will  supply  the 
following  information  relative  to  the 


intended  operation:  location,  frequency, 
time,  name  of  transmitter  operator,  and 
telephone  number  where  operator  can 
be  contacted  during  operation. 

18.  It  is  proposed  to  amend  §  74.636  by 
adding  a  new  paragraph  (c)  to  read  as 
follows: 

§  74.636    Power  limitattons. 

•  *         •         •         « 

(c)  TV  pickup  stations  operating  on 
frequencies  in  the  bands  between  530- 
608  MHz  and  614-«06  MHz  are 
authorized  maximum  transmitter  power 
output  of  one  watt  (effective  radiated 
power  not  to  exceed  four  watts  in  any 
direction)  shall  be  permitted. 

19.  It  is  proposed  to  amend  §  74.637  by 
adding  a  new  paragraph  (g)  to  read  as 
follows: 

§  74.637    Emissions  and  emission 
limitations. 

•  •         •         «         • 

(g)  For  operation  on  frequencies  in  the 
bands  between  530-608  MHz  and  614- 
806  MHz,  stations  are  authorized  to 
transmit  FM  video  signals  using  a 
maximum  deviation  of  ±4  MHz  and  FM 
subcarriers  with  a  maximum  deviation 
of  ±75  kHz.  The  maximum  permitted 
subcarrier  offset  shall  be  5.2  MHz  from 
the  video  FM  carrier  The  peak  power  of 
any  emission  outside  the  channel  (6 
MHz  or  more  removed  from  the  center 
frequency)  shall  limited  to  one  (1) 
microwatt. 

20.  It  is  proposed  to  amend  §  74.802  by 
revising  paragraph  (a)  to  read  as  follows: 

§  74.802    Frequency  assignment 

(a)  Frequencies  the  following  bands 
may  be  assigned  for  use  by  low  power 
auxiliary  stations:  26.10-26.48  MHz.  54- 
72  MHz.  76-88  MHz.  161.625-161.775 
MHz  (except  in  Puerto  Rico  or  the  Virgin 
Islands).  174-216  MHz,  450-451  MHz, 
455-456  MHz,  470-488  MHz,  48^-494 
MHz  (except  in  Hawaii),  494-530  MHz. 
***** 

Federal  Communications  Commission. 
WiUiam  J.  Tricarico, 
Secretary. 

[FR  Doc.  87-12959  Filed  6-8-87;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

48  CFR  Part  242 

Department  of  Defense  Federal 
Acquisition  Regulation  Supplement; 
Voluntary  Refunds 

agency:  Department  of  Defense  (DoD). 
ACTION:  Proposed  rule  and  request  for 
comments. 
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SUMMARY:  The  Defense  Acquisition 
Rtt^ul^'ory  Council  is  considering 
revising  DFARS  242.71  to  clarify  that 
voluntary  refunds  are  not  a  contractual 
or  legal  obligation,  that  voluntary 
refunds  may  be  initiated  by  the 
contractor  or  solicited  by  the 
Government,  and  that  a  voluntary 
refund  may  be  used  to  offset  against  a 
related  future  debt  owed  the 
f^ivemment. 

date:  Comments  on  the  proposed  rule 
should  be  submitted  in  writing  to  the 
DAR  Council  at  the  address  shown 
below  no  later  than  August  10. 1987,  to 
be  considered  in  the  formulation  of  the 
final  rule.  Please  cite  DAR  Case  86-60  in 
all  correspondence  related  to  this  issue. 
ADDRESS:  Interested  parties  should 
submit  written  comments  to:  Defense 
Acquistion  Regulatory  Council,  ATTN: 
Mr.  Charles  W.  Lloyd,  Executive 
Secretary,  ODASD(P)/DARS, 
OASD(P&L).  c/o  Room  3D139.  The 
Pentagon.  Washington.  DC  20301-3062. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr    t  nirli's  W    l.joyii.  KxiTiilivc 
Secretarv.  DAR  Council,  iJjrJ.]  697-7266. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  current  guidance  in  DFARS  242.71 
contains  unnecessary  limitations  which 
could  deter  or  delay  justifiable  refund 
requests.  This  proposed  change  will  help 

to  clarify  that  guidance. 

B.  Regulatory  Flexibility  Act 

Infonnaiion 

The  proposed  rule  is  not  expected  to 
have  significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601  et  seq., 
because  the  proposed  rule  merely 
clarifies  an  action  which  is  voluntarily 
undertaken  by  contractors.  An  initial 
regulatory  flexibility  analysis  has 
therefore  not  been  performed. 
Comments  are  invited  from  small 
businesses  and  other  interested  parties. 
Comments  from  small  entities 
concerning  the  affected  DFARS  Subpart 
will  also  be  considered  in  accordance 
with  Section  610  of  the  Act.  Such 
comments  must  be  submitted  separately 
and  cite  FAR  Case  87-610D  in 
correspondence. 

C.  Paperwork  Reduction  Act 
Information 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  proposed  rule 
does  not  impose  any  additional 
recordkeeping  or  information  collection 
requirements.  Therefore,  OMB  approval 
under  44  U.S.C.  3501  et  seq.  is  not 
required. 
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List  of  Subjects  in  M  CFR  Part  242 

Government  procurement. 
Charles  W.  Uoyd. 

Executive  Secretary.  Defense  Acquisition. 
Regulatory  Council. 

Therefore,  it  is  proposed  that  48  CW. 
Part  242  be  amended  as  follows: 

PART  242— CO^frRACT 
ADMINISTRATION 

1.  The  authority  citation  for  48  CFR 
Part  242  continues  to  read  as  follows: 

Authority:  5  U  S  C.  301. 10  U.S.C.  2202.  DoD 
Directive  5000.35,  and  DoD  FAR  Supplement 
201.301. 

2.  Sections  242.7100  and  242.7101  are 
revised  to  read  as  follows: 

242  7100     General. 

A  voluntary  refund  is  a  payment  or 
credit,  not  required  by  any  contractual 
or  other  legal  obligation,  made  to  the 
Government  by  a  contractor  or 
subcontractor  either  as  a  payment  or  as 
an  adjustment  under  one  or  more 
contracts  or  suhcontrar.ts  It  may  be 
unsolicited  or  it  may  be  made  in 
response  to  a  request  by  the 
Government.  It  is  the  policy  of  the 
Department  of  Defense  to  request 
voluntary  refunds  only  after  it  has  been 
determined  that  no  contractual  remedy 
is  adequate  to  obtain  the  amount  sought 
from  the  contractor.  However,  the 
Government  may  accept  voluntary 
refunds  tendered  by  a  contractor 
provided,  that  acceptance  of  the 
voluntary  refund  will  not  prejudice 
remedies  otherwise  available  to  the 
Government  under  the  contract.  The 
amounts  tendered  may  be  used  as  a  set- 
off against  a  future  debt  owed  to  the 
Government  by  the  contractor,  provided, 
the  contracting  officer  determines  that 
the  payment  relates  directly  to  that  debt. 
In  deciding  whether  to  solicit  a 
voluntary  refund  or  to  accept  an 
unsolicited  refund,  the  contracting 
officer  shall  ask  legal  counsel  to  review 
the  contract  or  contracts  and  all  data 
relevant  thereto  to  ensure  that  all 
contractural  remedies  are  addressed 
and  exhausted,  and  to  advise  whether 
the  Government's  rights  would  be 
jeopardized  or  impaired  by  the 
contracting  officer's  proposed  action. 

242.7101     Sotictted  Refunds. 

Voluntarj'  refunds  may  be  requested 
during  or  after  contract  performance. 
They  shall  be  requested  only  when  it  is 
considered  that  the  Government  was 
overcharged  under  a  contract  or  was 
inadequately  compensated  for  the  use  of 
Government-owned  property,  or  in  the 
disposition  of  contractor  inventory,  any 
retention  by  the  contractor  or 


subcontractor  of  the  amount  in  question 
would  be  contrary  to  good  conscience 
and  equity  The  decision  to  solicit  a 
voluntary  refund  shall  be  made  by 
Heads  of  Contracting  Activities  or  at 
such  other  level  by  Departmental 
procedures. 
(FR  Doa  87-13006  Filed  6-8-87;  8:45  arnj 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  650 

Atlantic  Sea  Scallop  Fishery 

agency:  .National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 
ACTION:  Notice  of  public  hearings  and 
request  for  comments. 

summary:  The  New  England  Fishery 
Management  Council  will  hold  a  series 
of  public  hearings  and  provide  a 
comment  period  to  solicit  public  input 
into  the  development  of  Amendment  2  to 
the  Atlantic  Sea  Scallop  Fishery 
Management  Plan.  Individuals  and 
organizations  may  comment  in  writing 
to  the  Council  if  they  are  unable  to 
attend  the  hearings. 
DATE;  The  public  comment  period  will 
close  I'iP.f  2(V  rifr   S,r 
"SUPPLEMENTARY  INFORMATION  "  for 
dates,  time,  and  locations  of  the 
hearings. 

ADDRESS:  All  written  comments  should 
be  addressed  to  Chairman,  New 
England  Fishery  Management  Council. 
Suntaug  Office  Park.  5  Broadway  (Route 
IV  S,ii:i;us,  M.Ai  Oilxw 

FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  G.  Marshall,  Executive  Director, 
New  England  Fishery  Management 
Council,  617-231-0422. 

SUPPliMENTARY  INFORMATION:  The  New 
Hngiand  Fishery  Manaj^cment  Council 
proposes  to  amend  the  S*!a  Scallop 
Fishery  Mai^.'^enic".!  F!.i:i  to  include  one 
or  a  comt)in.i!!i>n  i)f  tfu'  fdUiiwing 
measures:  (1|  .\  i^i  inch  minimum  shell 
height,  which  translates  to  an  average  40 
meat  count  minimum  meat  size;  (2) 
staggered  area  closures  with  a  24 
percent  reduction  in  fi.shins  mortality; 
(3)  total  closure  of  the  fishery  for  one 
month  with  a  36  percent  reduction  in 
fishing  mortality;  (4)  30-meat  count 
average  meat  size  and  3V2  inch  to  4-inch 
minimum  shell  height. 

The  dates,  time,  and  locations  of  the 
public  hearings  are  scheduled  as 
follows: 


Jone  15. 
1967. 


June  15. 
1967. 

June  16. 

1967 
June  17, 

1967 

June  17, 
1987. 


7:00  p.m 


7<X)  p  m. 


7:00  p.m. 
7:00  p.m. . 

7:00  p.m.  . 


Crystal  Coast  Ovic  Center, 
3505  Arendelt  Street  (High- 
way 701.  Morefiead  City, 
Nont>  Carohr^a 

HoMay  mn  Downtown.  88 
Spong      Street,      Portland. 


Middle 
Massa- 


Nortotk    Iniernanorial    Airport, 

Norfolk,  Virgna 
Skipper's     Inn.      110 

Street     Fairhaven, 

chusetts 
Grand  Hotel.  Beach  and  Phila 

delphia  Streets.  Cape  May. 

New  Jersey 


Dated:  June  3, 1987. 
Samuel  W.  McKeen. 

Director.  Management  and  Budget  Office. 
National  Marine  Fisheries  Service. 
[FR  Doc.  87-13053  Filed  6-8-87;  8:45  am] 
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Tuesday.  Juac  a.  MV 


This   section   of   the   FEDERAL   REGISTER 
contains  documents  other   than   ailes  of 
proposed  rules  that  are  applicable  to  the 
public    Notices  of   heanngs   and 
investigations,   committee   meetings,   agency 
decisions  and   rulings,   delegations   of 
authonty,   filing   of   petitions  and 
applications   and  agency   statements  of 
organization   and   functions   are  examples 
of  documents  appearing  in  this  section. 


DEPARTMENT  OF  AGRICULTURE 

Soil  Conservation  Service 

Manley  Hill  (CAT)  RC4D  Measure,  Ohio 

agency:  Soil  Conservation  Service, 
Department  of  Agriculture. 

action:  Notice  of  finding  of  no 
significant  impact. 

summary:  Pursuant  to  section  102(2)(C] 
of  the  National  Environmental  Policy 
Act  of  1969:  the  Council  on 
Environmental  Quality  Guidelines  (40 
CFR  Part  1500);  and  the  Soil 
Conservation  Service  Guidelines  (7  CFR 
Part  650):  the  Soil  Conservation  Service. 
U.S.  Department  of  Agriculture,  gives 
notice  that  an  environmental  impact 
statement  is  not  being  prepared  for  the 
Manley  Hill  RC&D  Measure.  Perry 
County,  Ohio 

FOR  FURTHER  INFORMATION  CONTACT: 
Harry  W.  Oneth.  State  Conservationist. 
Soil  Conservation  Service,  Federal 
Building,  200  North  High  Street,  Room 
522,  Columbus,  Ohio  43215,  telephone: 
(6141-469-6962. 

SUPPLEMENTARY  INFORMATION:  The 
environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impact  on  the 
environment.  As  a  result  of  these 
findings,  Harry  W.  Oneth,  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  is  not 
needed  for  this  project. 

This  measure  concerns  a  plan  for 
critical  area  treatment  along  100  feet  of 
Manley  Hill  Road.  A  land  slips 
approximately  100  feet  in  length  has 
closed  the  road,  threatens  a  gas  and 
waterline.  and  a  garage.  Planned  works 
of  improvement  include  the  installation 
of  a  subsurface  drain  to  intercept  the 
seepage  causing  the  slips,  regrading  the 
slips  to  the  original  contour,  and  seeding 
the  affected  area. 


The  notice  of  Finding  of  No  Significant 
Impact  (FONSI)  has  been  forwarded  to 
the  Environmental  Protection  Agency 
and  to  various  federal,  state,  and  local 
agencies  and  interested  parties.  A 
limited  number  of  copies  of  the  FONSI 
are  available  to  fill  single  copy  requests 
at  the  above  address.  Basic  data 
developed  during  the  environmental 
assessment  are  on  file  and  may  be 
reviewed  by  contacting  Harry  W.  Oneth. 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  30  days  after  the  date  of  this 
publication. 

(This  activity  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  No. 
10.901 — Resource  Conservation  and 
Development  Program — and  is  subject  to  the 
provisions  of  Executive  Order  12372  which 
requires  intergovernmental  consultation  with 
state  and  local  ofncials.) 

Dated:  June  1.  1987. 
Marshall  D.  Edeni. 

Assistant  State  Conservationist  (WR). 
|FR  Doc.  87-13018  Filed  6-8-87;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 
(OMB) 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 
Agency:  Bureau  of  the  Census 
Title:  Annual  Survey  of  State  and  Local 

Government  Finances 
Form  Number:  Agency  F-11. 11  A.  12. 
12A,  13.  21A.  25.  28A.  29.  32.  33.  33-1. 
33L1.  42:  TI  5,  5B.  9,  9B,  9C.  9D,  9E: 
OMB— NA 
Type  of  Request:  New  collection 
Burden:  46,907  respondents:  82,401 

reporting  hours 
Needs  and  Uses:  The  Census  Bureau 
needs  governmental  finance  data  to 
publish  benchmark  statistics  on  public 
sector  revenues,  expenditures,  debt, 
and  assets:  to  provide  data  to  the 
Bureau  of  Economic  Analysis  for  GNP 
calculations:  and  to  satisfy 
requirements  for  the  1987  Census  of 
Governments. 
Affected  Public:  State  or  local 

governments 
Frequency:  Annually 


Respondent's  Obligation:  Voluntary 
OMB  Desk  Officer:  Don  Aibuckle  395- 
7340 

Copies  of  the  above  information 
collection  proposal  can  he  obtained  by 
calling  or  writing  DOC  Clearance 
Officer,  Edward  Michals.  (202)  377-3271, 
Department  of  Commerce.  Room  H6622, 
14th  and  Constitution  Avenue.  NVV.. 
Washington.  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Don  Arbuckle.  OMB  Desk  Officer,  Room 
3228  New  Executive  Office  Building, 
Washington,  DC  20503. 

Dated;  June  3, 1987. 
Edward  MichaU. 

Departmental  Clearance  Officer.  Office  of 

Management  and  Organization. 

(FR  Doc  87-13117  Filed  6-8-87;  8:45  am] 
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Agency  Forms  Under  Review  by  the 
Office  of  Management  and  Budget 
(OMB) 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposals  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 
Agency:  Bureau  of  the  Census 
Title:  1987  Assets  and  Expenditures 

Survey 
Form  Number:  Agency  B-151D(S), 
151A(S).  151(S).  152{S).  153D(S). 
153(S),  450(S),  451(S),  500(Sl),  500(S2), 
500(S3):  OMB— NA 
Type  of  Request-  New  collection 
Burden:  47,600  respondents:  59.500 

reporting  hours 
Needs  and  Uses:  This  survey  will  be 
used  to  implement  recommendations 
made  by  the  Gross  National  Product 
Data  Improvement  Project  Report, 
prepared  under  the  auspices  of  the 
Office  of  Management  and  Budget. 
The  survey  fills  gaps  in  underlying 
data  for  the  national  economic 
accounts,  as  identified  by  that  report. 
Affected  Public:  State  or  local 
governments,  businesses  or  other  for- 
profit  institutions,  non-profit 
institutions,  small  businesses  or 
organizations 
Frequency:  One  time 
Respondent's  Obligation:  Mandatory 
OMB  Desk  Officer:  Don  Arbuckle  395- 
7340 


Agency:  Bureau  of  the  Census 
TitJe:  1988  Dress  Rehearsal— Group 

Quarters  Enumeration 
Form  Number  Agency  DX-116C; 

OMB— NA 
Type  of  Request:  New  collection 
Burden:  52.100  respondents;  434 

reporting  hours 
Needs  and  Uses:  This  operation  is 
conducted  in  order  to  obtain  the  name 
and  unit  designation  of  all  persons 
residing  in  group  quarters  for  the  1988 
Dress  Rehearsal.  The  procedure  will 
be  used  at  both  institutional  and  non- 
institutional  group  quarters  and  the 
names  will  be  noted  on  the  listing 
sheet.  The  respondents  will  be  the 
administrators  at  the  group  quarters. 
Affected  Public:  Small  businesses  or 

organizations 
Frequency:  One  time 
Respondent's  Obligation:  Mandatory 
OMB  Desk  Officer:  Don  Arbuckle  395- 
7340 

Copies  of  the  above  information 
collection  proposals  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer,  Edward  Michals.  (202)  377-3271, 
Department  of  Commerce.  Room  H6622, 
14th  and  Constitution  Avenue.  NW.. 
Washington.  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent  to 
Don  Arbuckle,  OMB  Desk  Officer.  Room 
3228  New  Executive  Office  Building. 
Washington,  DC  20503. 

Dated;  June  3.  1987. 
Edward  Michals. 

Departmental  Clearance  Officer.  Office  of 
Manc^ement  and  Organization. 
(FR  Doc.  87-13118  Filed  6-8-87;  8:45  am] 
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Federal  Coal  Export  Commission; 
Committee  Meeting 

AGENCY:  Office  of  the  Secretary.  U.S. 

Department  of  Commerce. 

summary:  Pursuant  to  section  10(a)(2)  of 
the  Federal  Advison,'  Committee  Act.  5 
U.S.C.  App  1  (1976).  as  amended,  notice 
is  hereby  given  that  the  Federal  Coal 
Export  Commission  (Commission)  will 
hold  the  final  meeting  of  the  Committee 
on  Export  Finance.  The  date  and  lime  of 
the  meeting  is  as  follows: 

Wednesday,  June  17. 1987.  3:30-5«) 
p.m. 

The  meeting  will  be  held  in  room  3708 
at  the  U.S.  Department  of  Commerce, 
Herbert  C.  Hoover  Building,  14th  and 
Constitution  Avenue.  NW..  Washington, 
DC. 

At  this  meeting,  the  Committee  on 
Export  Finance  will  discuss  its  final 
draft  recommendations. 


The  pubhc  is  welcome  to  attend  this 
meeting  and  will  be  admitted  to  the 
extent  that  seating  is  available.  Public 
comments  are  welcome  and  persons 
wishing  to  make  forma!  statements 
should  notifj'  the  Executive  Director  of 
the  Commission  in  advance  of  the 
meeting.  The  Chair  retains  the  right  to 
place  reasonable  limits  on  the  duration 
of  public  comments.  Written  statements 
may  be  submitted  before  or  after  each 
session. 

For  further  infarmation  contact  Robert  H. 
Brumley.  Executive  Director  of  the 

Commission,  at  j202)  377-4772. 

Signed  in  Washington,  DC.  this  4th  day  of 
)une  1987 

Robert  H.  Erumley, 

Executive  Director. 

[FR  Doc.  87-13119  Filed  6-8-87;  8;45  am] 
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Federal  Coal  Export  Commission; 
Committee  Meeting 

agency:  Office  of  the  Secretary,  U.S. 
Department  of  Commerce. 

SUMMARY:  Pursuant  to  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act.  5 
U.S.C.  App  I  (1976),  as  amended,  notice 
is  hereby  given  that  the  Federal  Coal 
Export  Commission  (Commission)  will 
hold  the  final  meeting  of  the  Committee 
on  Trade.  The  date  and  time  of  the 
meeting  is  a  follows;  Wednesday,  June 
17, 1987,  1:30-3:00  p.m. 

The  meeting  will  be  held  in  room  3708 
at  the  U.S.  Department  of  Commerce, 
Herbert  C.  Hoover  Building.  14th  and 
Constiti/tion  Avenue,  NW..  Washington. 
DC.       \ 

At  this  meeting,  the  Committee  on 
Trade  will  discuss  its  final  draft 
recommendations. 

The  public  is  welcome  to  attend  this 
meeting  and  will  be  admitted  to  the 
extent  that  seating  is  available.  Public 
comments  are  welcome  and  persons 
wishing  to  make  formal  statements 
should  notify  the  Executive  Director  of 
the  Commission  in  advance  of  the 
meeting.  The  Chair  retains  the  right  to 
place  reasonable  limits  on  the  duration 
of  public  comments.  Wntten  statements 
may  be  submitted  before  or  after  each 
session. 

For  further  information  contact  Robert 
H.  Brumley.  Elxecutive  Director  of  the 
Commission,  at  (202)  377^772. 

Signed  in  Washington,  DC  this  4th  day  in 
June.  1987. 
Robert  H.  Brumley, 
Executive  Director. 
[FR  Doc  87-13120  Filed  6-8-87;  8:45  am] 
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National  U«daJ  of  Technoiogy 
Nomination  Evaluation  Committee; 
Closed  Meeting 

agency:  Office  of  {Productivity, 
Technology  and  Innovation.  Office  of 
Economic  Affairs.  Commerce. 
ACTION:  Notice  of  closed  meeting. 

SUMMARY:  This  notice  announces  the 
forthcoming  closed  meeting  of  the 
National  Medal  of  Technology 
Nomination  Evaluation  Committee.  TTie 
Committee  charter  was  renewed  on 
February  10. 1986.  The  Committee  shall 
make  recommendations  to  the  Secretary 
of  Commerce,  through  a  Steering 
Committee,  concerning  awaixl  of  the 
National  Medal  of  Technology. 

The  Committee  will  meet  only  in 
executive  session  to  discuss  matters 
dealing  with  the  relative  merits  of  all 
persons  and  companies  nominated  for 
the  Medal  as  a  result  of  a  public 
solicitation. 

Time  and  Place:  The  meeting  will 
begin  at  9:30  a.m.  and  end  at  5:00  p.m.  on 
June  24, 1987.  The  meeting  will  be  held 
in  Room  180  of  the  National  Academy  of 
Sciences  Building,  21st  Street  and 
Constitution  Avenue  NW..  Washington. 
DC  20418. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Philip  Goodman,  Executive  Director, 
National  Medal  of  Technology 
Nomination  Evaluation  Committee. 
Room  4829.  Herbert  C.  Hoover  Building. 
U.S.  Department  of  Commerce, 
Washington,  DC  20230,  (202)  377-0825. 

SUPPLEMENTARY  INFORMATION:  A  Notice 
of  Determination  to  close  the  meetings 
of  the  Committee  to  the  public  on  the 
basis  of  5  U.S.C.  552b  (c)  (4)  and  (6)  was 
approved  by  the  Assistant  Secretary  of 
Commerce  for  Administration,  with  the 
concurrence  of  the  General  Counsel  in 
accordance  with  the  Federal  Advisory 
Committee  Act.  since  the  discussions 
are  likely  to  disclose  information  of  a 
personal  nature  where  disclosure  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy  and  may 
also  disclose  trade  secrets  and 
commercial  or  financial  information 
obtained  from  person  and  privileged  or 
confidential.  A  copy  of  the  Notice  of 
Determination  is  available  for  public 
inspection  and  copying  in  the  Central 
Reference  and  Records  Inspection 
Facility,  Room  6628.  U.S.  Department  of 
Commerce.  Washingtion,  DC  20230.  (202 
277^217). 

D.  Bruce  Merhfleld. 

Assistant  Secretary  for  Productivity, 

Technology  and  Innovation. 

[FR  Doc,  87-13019  Filed  fr-8-87;  8:45  am) 
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National  Oceanic  and  Atmospheric 
Administration 

Evaluation  of  State/Territorial  Coastal 
Management  Programs,  Coastal 
Energy  Impact  Programs  and  National 
Estuzrine  Research)  Reserves; 
Availability  of  Findings 

agency:  National  Oceanic  and 
Atmospheric  Administration.  National 
Ocean  Service.  Office  of  Ocean  and 
Coastal  Resource  Management, 
Commerce. 

action:  Notice  of  availability  of 
evaluation  Hndings. 

SUMMARY:  Notice  is  hereby  given  of  the 
availability  of  the  evaluation  findings 
for  the  Maryland,  Puerto  Rico, 
Louisiana,  and  Maine  Coastal 
Management  Programs  and  California's 
Klkhom  Slough  National  Estuarine 
Research  Reserve.  Section  312  of  the 
Coastal  Zone  Management  Act  of  1972, 
as  amended  (CZMA),  requires  a 
continuing  review  of  the  performance  of 
each  coastal  state  with  respect  to  funds 
authorized  under  the  CZMA  and  to  the 
implementation  of  its  federally  approved 
Coastal  Management  Program.  Section 
315(0  ofthe  CZMA  requires  a  periodic 
review  of  the  performance  of  each 
Reserve  with  respect  to  its  operation 
and  management.  The  states  evaluated 
were  found  to  be  adhering  both  to  the 
programmatic  terms  of  their  financial 
assistance  awards  and/or  to  their 
approved  coastal  management 
programs;  and  to  be  making  progress  on 
award  tasks,  special  award  conditions, 
and  significant  improvement  tasks 
aimed  at  program  implementation  and 
enforcement,  as  appropriate. 
Accomplishments  in  implementing 
coastal  zone  management  programs 
were  occurring  with  respect  to  the 
national  coastal  management  objectives 
indentified  in  section  303(2)(AHn  of  the 
Coastal  Zone  Management  Act.  A  copy 
of  the  assessment  and  detailed  findings 
for  these  programs  may  be  obtained  on 
request  from:  John  H.  McLeod. 
Evaluation  Officer,  Policy  Coordination 
Division,  Office  of  Ocean  and  Coastal 
Resource  Management,  National  Ocean 
Service,  NOAA,  1825  Connecticut 
Avenue  NW..  Washington,  DC  20235 
(telephone:  202/673-5104) . 
(Federal  Domestic  Assistance  Catalog  11.419, 
Coastal  Zone  Management  Program 
Administration) 

Dated:  May  28. 1987. 
Peter  L  Tweedt. 

Director.  Office  of  Ocean  and  Coastal 
Resource  Management. 
|FR  Doc.  87-13020  Filed  6-8-87;  8:45  am] 
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Intent  To  Evaluate  Performance  of 
New  York  Coastal  Management 
Program  et  al. 

agency:  National  Oceanic  and 

Atmospheric  Administration,  National 

Ocean  Service,  Office  of  Ocean  and 

Coastal  Resource  Management, 

Commerce. 

action:  Notice  of  intent  to  evaluate. 

summary:  The  National  Oceanic  and 
Atmospheric  Administration.  National 
Ocean  Service.  Office  of  Ocean  and 
Coastal  Resource  Management  (OCR.M). 
announces  its  intent  to  evaluate  the 
performance  of  the  New  York  Coastal 
Management  Program  (CMP);  Wisconsin 
CMP;  Alabama  CMP;  Alaska  CMP; 
Mississippi  CMP;  and  the  Hawaii 
National  Estuarine  Research  Reserve 
through  September  30. 1987.  The  reviews 
of  coastal  management  programs  will  be 
conducted  pursuant  to  section  312  of  the 
Coastal  Zone  Management  Act  of  1972, 
as  amended  (CZMA).  which  requires  a 
continuing  review  of  the  performance  of 
coastal  states  with  respect  to  coastal 
management,  including  detailed  findings 
concerning  the  extent  to  which  the  state 
has  implemented  and  enforced  the 
program  approved  by  the  Secretary  of 
Commerce,  addressed  the  coastal 
management  needs  identified  in  section 
303(2)(A)  through  (I)  of  the  CZMA,  and 
adhered  to  the  terms  of  any  grant,  loan 
or  cooperate  agreement  funded  under 
CZMA.  The  review  of  National 
Estuarine  Research  Reserves  will  be 
conducted  pursuant  to  section  315(f)  of 
the  CZMA  which  requires  the  Secretary 
of  Commerce  to  evaluate  penodically 
the  operation  and  management  of  each 
Reserve,  including  education  and 
interpretive  activities,  and  the  research 
being  conducted  v/ithin  the  Reserve.  The 
reviews  will  involve  consideration  of 
written  submissions,  a  site  visit  to  the 
state,  and  consultations  with  interested 
Federal,  state  and  local  agencies  and 
members  of  the  pubic.  Public  meetings 
will  be  held  as  part  of  the  site  visits.  The 
state  will  issue  notice  of  these  meetings. 
Copies  of  each  state's  most  recent 
performance  report,  as  well  as  the 
OCRM's  notification  letter  and 
supplemental  information  request  letter 
to  the  state,  are  available  upon  request 
from  the  OCRM.  Written  comments  from 
all  interested  parties  on  each  of  those 
programs  to  the  contact  listed  below  are 
encouraged  at  this  time.  OCRM  will 
palce  subsequent  notice  in  the  Federal 
Register  announcing  the  availability  of 
the  Final  Findings  based  on  each 
evaluation  once  these  are  completed. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  H.  McLeod,  Evaluation  Officer, 
Policy  Coordination  Division,  Office  of 


Ocean  and  Coastal  Resource 
Management.  National  Ocean  Service, 
NOAA,  1825  Connecticut  Avenue.  NW.. 
Washington,  DC  20235  (telephone:  202/ 
673-5104). 

(Federal  Domestic  Assistance  Catalog  11.419. 
Coastal  Zone  Management  Program 
Administration) 

Dated:  lune  1.  1987. 
Peter  L.  Tweedt, 

Director  Office  of  Ocean  and  Coastal 
Resource  Management. 
|FR  Doc  87-13021  Filed  6-8-87;  8:45  amj 
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Caribbean  Fishery  Management 
Council;  Public  Meetings 

AGENCY:  National  Marine  Fisheries 
Service,  NOAA.  Commerce. 

The  Caribbean  Fishery  Management 
Council  and  the  Council's 
Administrative  Committee  will  convene 
separate  public  meetings  at  the  Hotel 
Pierre,  De  Diego  Avenue,  Santurce. 
Puerto  Rico,  as  follows: 

Council — On  July  8, 1987,  at  9  a.m., 
will  convene  its  59th  regular  meeting  to 
consider  fishery  management  plans 
(FMPs)  under  development:  discuss 
progress  on  the  first  draft  of  the  draft 
conch  FMP:  discuss  the  status  of  the 
implementation  of  FMP  regulations,  the 
proposal  to  bring  tunas  under  the 
Magnuson  Fishery  Conservation  and 
Management  Act,  apparent  conflicts 
between  commercial  trap  fishermen  and 
scuba  divers,  as  well  discuss 
administrative  matters  related  to 
Council  operations.  The  meeting  will 
adjourn  on  July  8  at  5  p.m.,  reconvene  on 
July  9  at  9  a.m.  and  adjourn  at  noon. 

Administrative  Committee — On  July 
7, 1987,  will  convene  at  2  p.m.  to  discuss 
issues  related  to  the  Committee's  regular 
administrative  operations  and  will 
adjourn  at  5  p.m. 

Dated:  [une  3, 1987. 
Henry  R.  Beasley, 

Director.  Office  of  International  Fisheries. 
National  Marine  Fisheries  Service. 
[FR  Doc.  87-13059  Filed  6-8-87:  8:45  amJ 
nujNa  COOC  3S10-2^4l 


Gulf  of  Mexico  Fi8t>ery  Management 
Council;  Public  Meetings 

AGENCY:  National  Marine  Fisheries 
Service.  NOAA.  Commerce. 

The  Gulf  of  Mexico  Fishery 
Management  Council  will  convene 
public  meetings  of  its  reef  fish  advisory 
bodies  at  the  Ramada  Inn,  5303  West 
Kennedy  Boulevard,  Tampa,  FL,  as 
follows; 


Reef  Fish  Advisory  Panel  and  Reef 
Fish  Stressed  Area  Panel — Od  June  15- 
16, 1987,  will  review  a  draft  options 
paper  addressing  issues  related  to  size 
and  bag  limits,  gear  restrictions  and 
changes  to  both  the  geographic  extent 
and  regulatory  reslnctions  of  the  inshore 
stressed  area. 

Reef  Fish  Management  Committee — 
On  June  22-23, 1987,  the  Committee's 
agenda  will  be  the  same  as  identified 
above  for  the  Reef  Fish  Advisory  Panel 
and  Reef  Fish  Stressed  Area  Panel. 

For  further  information  contact 
Wayne  E.  Swingle.  Gulf  of  Mexico 
Fishery  Management  Council.  5401  West 
Kennedy  Boulevard.  Tampa,  FL  33609; 
telephone;  (813)  228-2815. 

Dated:  (une  3.  1987. 

Henry  R.  Beasley, 

Director  Office  of  Intemolionol  Frsherfea. 

National  Marine  Fisheries  Service. 

[FR  Doc  87-13060  Filed  6-6-87;  8:45  amJ 
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Inter-Council  BlUfish  Committee; 
Public  Meetir\g 

AGENCY:  .National  Marine  Fisheries 
Service.  ,NOAA.  Commerce. 

The  South  Atlantic,  New  England, 
Mid-Atlantic.  Caribbean  and  Gulf  of 
Mexico  Fishery  Management  Councils' 
Inter-Council  Billfish  Committee  will 
discuss  development  of  the  Billfish 
Fishery  Management  Plan.  The  public 
meeting  will  convene  June  30-July  1. 
1987  (from  1  p.m.  on  June  30  to  noon  on 
July  1),  at  the  Sheraton  Hotel.  Hyannis, 
MA.  An  agenda  will  be  available  to  the 
public  on  or  about  June  8, 1967. 

For  further  information  contact  Robert 
K.  Mahood,  Executive  Director.  South 
Atlantic  Fishery  Management  Council, 
One  Southpark  Circle,  Suite  306, 
Charleston.  SC  29407;  telephone;  (803) 
571-4366. 

Dated:  June  3. 1987.  ^ 

Henry  R.  Beasley, 

U /rector.  Off  tee  of  International  Fisheries. 
National  .Manne  Fisheries  Service. 
[FR  Doc  87-13061  Ftied  6-8-87;  8:45  am) 
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South  Atlantic  Fishery  Management 
Council;  PtibUc  Meeting 

AGEMCY:  National  Marine  Fisheries 
Service,  NOAA,  Commerce. 

The  South  .Atlantic  Fisiiery 
Management  Council's  Executive  and 
Finance  Committees  will  convene  a  joint 
public  meetuig.  June  17. 1987,  from  1  p.m. 
to  5  p  m.  at  the  South  Atlantic  Counal's 
Headquarters  (address  below).  The 
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Committees  ivill  discuss  Council 
business:  1987-88  budgets,  audit  exit 
conference,  and  office  space  lease 
renewal. 

For  further  information  contact  Robert 
K.  Mahood.  Executive  Director.  South 
Atlantic  Fishery  Management  Council, 
One  Southpark  Circle,  Suite  306. 
Charleston,  SC  29407;  telephone:  18031 
571-4366. 

Dated:  June  3, 1987. 

Henry  R.  Beasley, 

Director  Office  of  Internfrtiortol  Fmhen'ea. 

National  Marine  Fisheries  Service. 

[FR  Doc.  87-13062  Piled  6-8-87;  8:45  am] 
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DEPARTMENT  OF  C01I»MERCE 

National  Technical  Information 
Service 

Intent  To  Grant  Exclusive  Patent 
License;  Triton  Biosciences  Inc. 

The  National  Techanical  Information 
Service  (NTIS),  U.S.  Department  of 
Commerce,  intends  to  grant  to  Triton 
Biosciences  Inc.  having  a  place  of 
business  m  Alameda.  California  94501 
an  exclusive  nght  in  the  United  States  to 
practice  the  inventfon  embodied  in  U.S. 
Patent  Application  6-836,414,  "A  Human 
Gene  Related  But  Distuict  From  EGF 
Receptor  Gene."  The  patent  nghts  m  this 
invention  will  be  assigned  to  the  United 
States  of  America,  as  represented  by  the 
Secretary  of  Commerce. 

The  intended  exclusive  license  will  be 
royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C.  209 
and  37  CFR  Part  404.  The  intended 
license  may  be  granted  unless,  within 
sixty  days  from  the  date  of  this 
published  Notice.  NTIS  receives  written 
evidence  and  argument  which 
establishes  that  the  grant  of  the 
jnterxied  license  would  not  serve  the 
public  interest. 

Inquiries,  comments  and  other 
materials  relating  to  the  intended 
license  must  be  submitted  within  the 
above  specified  60-day  period  and 
should  be  addressed  to  Papan  Devnani, 
Office  of  Federal  Patent  Licensing,  NTIS, 
Box  1423,  Spruigfield,  VA  22151. 

Douglas  }.  Campion, 

Patent  Licensing  Specialist.  Office  of  Federal 

Patent  Licensing.  U.S.  Department  of 

Commerce,  .'National  Technical  Information 

Service. 

[FR  Doc  87-13139  FUed  6-6-87;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMtt#STRATrON 

Federal  Acquisition  Regulation  (FAR^ 
Information  Collection  Under  OMB 
Review 

AGENCtcS:  Department  of  IMense 
(DOD),  General  Services  Administration 
(GSA),  and  National  Aeronautics  and 
Space  Administration  (NASA). 
action:  Notice. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  has  submitted  to  the  OfEce 
of  Management  and  Budget  (OMB)  a 
request  to  review  and  approve  a 
revision  of  a  currently  approved 
information  collection  concerning 
Integrity  of  Unit  Prices. 

ADDRESS:  Send  comments  to  Mr.  Ed 
Springer,  FAR  Desk  Officer,  Room  3235, 
NEOB,  Washington,  DC  20503 

FO«  FURTHER  INFORMATtON  CONTACT. 

Mr.  Frank  Van  Lierde,  Office  of  Federal 
Acquisibon  and  Regulatory  Pohcy  (202) 
523-3781. 

SUPPLEMENTARY  INFORMATION: 

a.  Purpose 

1.  Integrity  of  Unit  Prices  is  a 
regulation  and  a  contract  clause  which 
concerns  the  distribution  of  costs  within 
contracts  to  assure  that  no  unit  price 
distortions  result.  The  regulation  and  the 
clause,  which  are  set  forth  in  FAR 
15.812-l(c)  and  52.215-26  respecUvely, 
require  offerors  to  identify  in  their 
proposals  those  items  of  supply  which 
they  will  not  manufacture  or  to  which 
they  will  not  contribute  significant 
value.  The  existing  requirements 
included  in  the  FAJ^  were  required  by 
section  1245  of  Pub.  L  98-525  (for  DoD 
and  NASA)  and  section  501  of  Pub.  L 
98-577  (for  the  civilian  agencies). 

2.  Section  927  of  Pub.  L.  99-500  revised 
Pub.  L  98-525,  that  was  applicable  to 
DoD  and  .NASA,  by  specifically 
excluding  from  its  requirements, 
supplies  for  which  the  price  is  based  on 
established  catalog  or  market  prices  of 
commercial  items  sold  in  substantial 
quantities  to  the  general  public.  No 
corresponding  changes  were  made  to 
the  parallel  requirements  for  civilian 
agencies  in  Pub.  L  98-577. 
Consequently,  FAR  15.812  and  52.215-26 
are  being  revised  by  interim  rule  to 
delete  from  identification  requirements 
under  D(£)  and  NASA  proposals. 
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commercial  supplies  where  the  price  is 
based  on  established  catalog  or  market 
prices. 

b.  Annual  reporting  burden 

The  annual  reporting  burden  is 
estimated  as  follows;  Respondents, 
7.B22:  responses  per  respondent.  97:  total 
annual  responses  758.734;  hours  per 
response,  .084;  and  total  burden  hours. 
63,734.  This  represents  a  2.475  hour 
program  reduction  from  the  previous 
burden  of  66,209  hours  that  had  been 
approved  by  OMB  under  Control  No. 
9000-0080. 

Obtaining  Copies  of  Proposal 

Requesters  may  obtain  copies  from 
General  Services  Administration,  FAR 
Secretariat  (VRS),  Room  4041. 
Washington.  DC  20405,  telephone  (202) 
523-4755.  Please  cite  OMB  Control  No. 
9000-0060.  Integrity  of  Unit  Prices. 

Dated:  [une  3,  1987. 
Margaret  A,  Willis, 
F,\R  Secretariat. 

[FR  Doc.  87-13011  Filed  6-8-87;  8:45  am] 
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Defense  Logistics  Agency 

Announcement  of  Direct  Conversion 
to  Contract  Performance  of 
Commercial  Activities  (CA)  Function 

AGENCY:  Defense  Logistics  Agency 
(I)LA).  DoD. 

action:  Notification  of  intent  to  effect 
direct  conversion  to  contract 
performance  of  DLA  CA  function. 

summary:  The  publication  of  decisions 
to  directly  convert  commercial 
activitives  (CA)  to  contract  performance 
is  required  by  Supplement  to  OMB 
Circular  No.  A-76  (Revised)  and  DoD 
Instruction  4100.33.  "Commercial 
Activities  Program  Procedures." 

Based  on  a  Simplified  Cost 
Comparison  conducted  13  April  1987. 
the  Defense  Logistics  Agency  will  issue 
a  solicitation  to  directly  convert  to 
contract  performance  the  mail  service 
functions  of  the  Defense  Contract 
Administration  Services  Region.  Boston 
(DCASR  Boston)  Region  Headquarters 
Mailroom.  Boston.  MA.  These  mail 
services  include;  Receipt  and 
distribution  of  incoming  mail; 
distribution  of  administrative 
communications;  dispatch  of  outgoing 
mail;  and  maintenance  of  centralized 
suspense  control  on  unclassified  and 
classified  mail  and  teletypewriter 
communications. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Paul  Krupczak,  DCASR  Boston. 
Office  of  Policy  and  Plans  (DCASR 


BOS-LP),  495  Summer  Street,  Boston, 
MA  02210-2184,  (617)  451-4595. 

Interested  commercial  concerns 
should  refer  to  announcements  in  the 
Commerce  Business  Daily  (CBD)  to  be 
made  as  part  of  the  contract  solicitation 
process. 

William  I.  CasselU 

Comptroller.  Defense  Logistics  Agency. 
|FR  Doc  87-13022  Filed  6-8-87;  8:45  am) 
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Department  of  the  Navy 

Government-Owned  Inventions; 
Availability  for  Licensing 

agency:  Department  of  the  Navy,  DoD. 
action:  Notice  of  availability  of 
inventions  for  licensing. 

summary:  The  inventions  listed  below 
are  assigned  to  the  United  States 
Government  as  represented  by  the 
Secretary  of  the  Navy  and  are  made 
available  for  licensing  by  the 
Department  of  the  Navy. 

Copies  of  patents  cited  are  available 
from  the  commissioner  of  Patents  and 
Trademarks.  Washington,  DC  20231.  for 
$1.50  each.  Requests  for  copies  of 
patents  must  include  the  patent  number. 

Copies  of  patent  applications  cited  are 
available  from  the  National  Technical 
Information  Service  (NTIS),  Springfield. 
Virginia  22161  for  $6.00  each  ($10 
outside  North  American  Continent). 
Requests  for  copies  of  patent 
applications  must  include  the  patent 
application  serial  number.  Claims  are 
deleted  from  the  patent  application 
copies  sold  to  avoid  premature 
disclosure. 
date:  June  9,  1987. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  R.J.  Erickson.  Staff  I'ute nt  Attorney. 
Office  of  the  Chief  of  Naval  Research 
(Code  OOCCIP).  Ariington.  Virginia 
22217-5000.  telephone  (202)  696-^WOl. 
Patent  4,404,170;  Instantaneous  Start 

and  Stop  Gas  Generator,  filed  23  April 

1982;  patented  13  September  1983. 
Patent  4.450,406;  Triaxial  Optical  Fiber 

System  for  Measuring  Magnetic 

Fields;  filed  5  October  1981;  patented 

22  May  1984. 
Patent  4,488,113;  Magnetic  Bridge 

Proximity  Sensor  filed  15  July  1982; 

patented  11  December  1984. 
Patent  4,488.765:  Dead-Faced  Electrical 

Connector  with  Electromagnetic 

Vulnerability;  filed  18  June  1980; 

patented  18  December  1984. 
Patent  4,493,281;  Shallow  Depth  Lead 

Weight  Ejection  Circuit;  filed  1  April 

1983;  patented  15  January  1985. 
Patent  4.494,938:  Master  Buoy  System 

for  Acoustic  Array  Deployment,  using 


Underwater  Glide  Bodies  Remotely 

Launched  from  a  Submerged  Pod;  filed 

24  September  1980;  patented  22 

January  1985. 
Patent  4,495,849:  Remotely  Activated 

Cable  Cutter  filed  27  September  1982: 

patented  29  January  1985. 
Patent  4.499,566:  Electro-Ceramic  Slack: 

filed  21  January  1981;  patented  12 

February  1985. 
Patent  5,499,584;  Data  Validation 

Monitor  filed  26  May  1983;  patented 

12  February  1985. 
Patent  4.503,307:  Shielding  Apparatus  for 

Microwave  Thawings;  filed  26  June 

1983;  patented  5  March  1985. 
Patent  4.503,565:  Membrane  Valve  for 

Dry  Diver's  Apparel;  filed  17  February 

1983;  patented  12  March  1985. 
Patent  4,507.659:  Pulse  Compression 

Sidelobe  Suppressor  filed  22  June 

1983;  patented  26  March  1985. 
Patent  4.508.490:  Two  Stage  Manual  Air 

Pump;  filed  10  January  1984;  patented 

2  April  1985. 
Patent  4.509,827:  Reproducible  Standard 

for  Aligning  Fiber  Optic  Connectors 

which  Employ  Graded  Refractive 

Index  Rod  Lenses;  filed  2  February 

1983;  patented  9  April  1985. 
Patent  4,510,607;  Semi-Conductor  Laser 

End  Facet  Coatings  for  use  in  Solid  or 

Liquid  Environments;  filed  3  January 

1984;  patented  9  April  1985. 
Patent  4,513,329;  Manchester  Decoder 

Clock  Multiplier  filed  1  September 

1983;  patented  23  April  1985. 
Patent  4,513,542:  Portable  Surfacing 

Machine  for  Boiler  Manhole;  filed  14 

October  1983;  patented  30  April  1985. 
Patent  4,514,834:  Expendable 

Underwater  Acoustic  Projector  filed 

16  June  1983;  patented  30  April  1985. 
Patent  4,517,674;  Zinc-Diffused  Narrow 

Stripe  Alfaas/Gaas  Double 

Heterostnicture  Laser  filed  31  August 

1982;  patented  14  May  1985. 
Patent  4,518,632:  Metallized  Synthetic 

Cable;  filed  18  April  1984;  patented  21 

May  1985. 
Patent  4,519,826;  Optical  Fibers  having  a 

Fluoride  Glass  Cladding  and  Method 

of  Making;  filed  14  April  1984; 

patented  28  May  1985. 
Patent  4,520,273:  Fluid  Responsive  Rotor 

Generator  filed  12  September  1983; 

patented  28  May  1985.. 
Patent  4,525,956:  In-Situ  Annular  Face 

Grinder  filed  9  April  1984;  patented  2 

July  1985. 
Patent  4,526,832;  Antistatic  Packaging 

Material  and  Steel  Substrates 

Packaged  Therewith;  filed  September 

1983;  patented  2  July  1985. 
Patent  4,527,161:  3D  Imaging  with 

Stepped  Frequency  Wave-Forms  and 

Monopulse  Processing;  filed  8 

September  1981;  patented  3  July  1985. 


Patent  4,530,078;  Microbending  Fiber 
Optic  Acoustic  Sensor  filed  11  June 
1982;  patended  16  July  1985. 
Patent  4,531.195:  Polychromatic  Time- 
Integrating  Optical  Processor  for  High- 
Speed  Ambiguity  Processing;  filed  16 
May  1984;  patented  23  July  1985. 
Patent  4,531,197:  Real-Time  Fourier 
Transformer  using  One  Acousto- 
Opfical  Cell;  filed  27  April  1983: 
patented  23  July  1985. 
Patent  4.531,832;  Analog  Inclination 
Data  System:  filed  21  March  1984; 
patented  30  July  1985. 
Patent  4,533,215;  Real-Time  Ultra-High 
Resolution  Image  Projection  Display 
using  Laser-Addressed  Liquid  Cyrstal 
Light  Valve;  filed  2  December  1982; 
patented  6  August  1985. 
Patent  4,533,333:  Helicopter  Exfractable 
Cold  Weather/Water  Life  Raft;  filed  8 
August  1980;  patented  6  August  1985. 
Patent  4,533,875;  Wide-Band  Gyrotron 
Traveling-Wave  Amplifier  filed  16 
June  1982;  patented  6  August  1985. 
Patent  4,534,338;  Servo  Operated  Anti-G 
Suit  Pressurization  System;  filed  24 
May  1984;  patented  13  August  1985. 
Patent  4.535,023;  Process  for  Fabricating 
Cryogenic  Targets  and  Targets  made 
Thereby;  filed  3  June  1983;  patented  13 
August  1985. 
Patent  4,536,088:  Polarimetric  Fabry- 
Perot  Sensor  filed  17  September  1982; 
patented  20  August  1985. 
Patent  4,537,434:  Adjustable  Self- 
Releasing  Hook;  filed  2  May  1984; 
patented  27  August  1985. 
Patent  4,538,275;  Synergistic  Quasi-Free 
Electron  Laser  filed  27  February  1984; 
patented  27  August  1985. 
Patent  4.539.533:  Digital  MSK  Modulator; 
filed  3  April  1981;  patented  3 
September  1985. 
Patent  4,542,334;  Induced-Signal 
Capacitance  Effect  Cable  Tracking 
Sensor  filed  26  September  1983; 
patented  17  September  1985. 
Patent  4,543,070;  Linked-Spar  Motion- 
Compensation  Lifting  System;  filed  4 
October  1984;  patented  24  September 
1985. 
Patent  4,544,891;  Nuclear  Magnetic 
Resonance  Gyroscope;  filed  4  October 
1984;  patented  24  September  1985. 
Patent  4,545.041:  Shock-Hardened 
Hydrophone;  filed  27  October  1982; 
patented  1  October  1985. 
Patent  4,545,643:  Retro-Reflective 
Alignment  Technique  for  Fiber 
Optical  Connectors;  filed  4  May  1983; 
patented  8  October  1985. 
Patent  4,547,164;  Ship  Deck  Lifeline;  filed 
6  February  1984;  patented  15  October 
1985. 
Patent  4.548,782;  Tokamak  Plasma 
Heating  with  Intense  Pulse  ION 
Beams;  filed  27  March  1980;  patented 
22  October  1985. 
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Patent  4,550,271:  Gyromagnetron 
Amplifier  filed  23  June  1983;  patented 
29  October  1985. 
Patent  4,551.059;  Multi-Directional 
Straddle-Lift  Carrier  filed  2 
November  1983;  patented  5  November 
1985. 
Patent  4,551.349:  BIS  (Pentafluorosulfur) 
Diacetylene  Polymer  Therefrom  and 
Preparations  Thereof;  filed  16 
December  1983;  patented  5  November 
1985. 
Patent  4,552,457:  Fiber  Optic 
Interferometer  using  Two 
Wavelengths  or  Variable  Wavelength; 
filed  1  February  1983;  patented  12 
November  1985. 
Patent  4.553.425:  Dynamnic  Pressure 
Test  Unit-Ratio  Method;  filed  2 
February  1984;  patented  19  November 
1985. 
Patent  4.553,629;  Ellipticized  Acoustic 
Lens  Providing  Balanced  Astigmatism; 
filed  7  April  1980;  patented  19 
November  1985. 
Patent  4,554.483;  Active  Circular 
Gyrotron  Travelingwave  Amplifier 
filed  29  September  1983;  patented  19 
November  1985. 
Patent  4,554.484:  Complex  Cavity 
Gyrotron;  filed  29  August  1983: 
patented  19  November  1985. 
Patent  4,554.650;  Oil  Filled  Towed  Array 
Hose  without  Couplings;  filed  2  April 
1982;  patented  19  .November  1985. 
Patent  4,554,836:  Laser  Virometer  filed 
31  August  1984;  patented  25  November 
1985. 
Patent  4,555,130;  Diver's  Umbilical 

Quick-Disconnect  Device;  filed  1  April 
1983;  patented  26  November  1985. 
Patent  4,555.177;  Method  and  Apparatus 
for  Detecting  Single  State  Resonance 
Fluorescence;  filed  22  December  1983; 
patented  26  November  1985. 
Patent  4,555,273;  Furnace  Transient 
Anneal  Process;  filed  27  February 
1984;  patented  26  November  1985. 
Patent  4.555,614;  Weld  Metal  Cooling 
Rate  Indicator  System;  filed  24 
December  1984;  patented  26 
November  1985. 
Patent  4,555,703;  Environmental 
Mapping  System;  filed  19  June  1980; 
patented  26  November  1985. 
Patent  4,556,013;  Coupled  Amplifier 
Module  Feed  Networks,  for  Phased 
Array  Antennas;  filed  1  April  1983; 
patented  2  January  1986. 
Patent  4,556,293;  Broadband  Unpolarized 
Light  Source;  filed  2  May  1983; 
patented  3  December  1985. 
Patent  4,556,436:  Method  of  Preparing 
Single  Crystalline  Cubic  Silicon 
Carbide  Layers;  filed  22  August  1984; 
patented  3  December  1985. 
Patent  4,556,855:  RF  Components  and 
Networks  in  Shaped  Dielectrics;  filed 
31  October  1983;  patented  3  December 
1985. 


Patent  4,556,963:  Underwater  Sound 
Generator  filed  1  December  1982; 
patented  3  December  1985. 
Patent  4,557.553:  Method  of  Wavelength 
Multiplexing  in  Fused  Single-Mode 
Fiber  Couplers;  filed  2  November  1981; 
patented  10  December  1985. 
Patent  4,558.923:  Picosecond  Bistable 
Optical  Switch  using  Two-Photon 
Transitions;  filed  22  December  1983: 
patented  17  December  1985. 
Patent  4,559.475:  Quasi-Optic  Harmonic 
Gyrotron  and  Gyroklystron;  filed  12 
July  1984;  patented  17  December  1985. 
Patent  4,560.228:  Electrical  Connector  for 
Sonobuoy  Launch  System;  filed  10 
June  1983;  patented  24  December  1985. 
Patent  4,562,706;  Mechanical  Relocker 
for  Locking  Bolts;  filed  2  February 
1984;  patented  7  January  1986. 
Patent  4,563,331:  System  for  Measuring 
Bioluminescence  Flash  Kinetics;  filed 
21  November  1983;  patented  7  January 
1986. 
Patent  4,563,756;  Pseudo  Randon  Noise 
Generator  Calibration  for  Acoustic 
Hydrophones;  filed  1  April  1983; 
patented  7  January  1986. 
Patent  4,565,710:  Process  for  Producing 
Carbide  Coatings;  filed  6  June  1984; 
patented  21  January  1986. 
Patent  4,566,011:  Palindromic  Polyphase 
Code  Expander-Compressor  filed  8 
July  1983;  patented  21  January  1986. 
Patent  4,566,658:  Aircraft  Barricade;  filed 
1  August  1983;  patented  28  January 
1986. 
Patent  4,566,659:  Pivotable  Support 
Rescue  Hoist;  filed  18  October  1984; 
patented  28  January  1986. 
Patent  4,567,100;  Forced  Entry  and 
Ballistic  Resistant  Laminar  Structure; 
filed  22  August  1983;  patented  28 
January  1986. 
Patent  4,567,401;  Wide-Band  Distributed 
RF  Coupler  filed  12  June  1982; 
patented  28  January  1986. 
Patent  4,567,609:  Automatic  Character 
Recognition  System;  filed  28  March 
1983;  patented  28  January  1986. 
Patent  1,568,189;  Apparatus  and  Method 
for  Aligning  a  Mask  and  Wafer  in  the 
Fabrication  of  Integrated  Circuits; 
filed  26  September  1983;  patented  4 
February  1986. 
Patent  4,568.396;  Wear  Improvement  in 
Titanium  Alloys  by  ION  Implantation; 
filed  3  October  1984;  patented  4 
February  1986. 
Patent  4.568,498;  (Vinyloxy) 
Chlorocyclotriphosphazenes;  filed  30 
April  1984;  patented  4  February  1986. 
Patent  4,568,650;  Oxidation  of  Reduced 
Ceramic  Products;  filed  17  January 
1984;  patented  4  February  1986, 
Patent  4.569.033;  Optical  Matrix-Matrix 
Multipler  Based  on  Outer  Product 
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DecompHjsition;  filed  14  June  1983; 
patented  4  February  1986. 

Patent  4.570.248:  Interferometric 
Hydrophone  Reference  Low 
Frequency  Compensation;  fiied  27 
September  1982;  patented  11  February 
1986. 

Patent  4.571,591:  Three  Dimensional 
Orthogonal  Delay  Line  Bootlace  Lens 
Antenna;  file  :i  16  December  1983; 
patented  18  February  1988. 

Patent  4.572,518:  Leak  Free  Floating 
Packing  Shaft  Seal;  filed  31  October 
1984;  patented  25  February  1986. 

Patent  4,572,900:  Organic  Semiconductor 
Vapor  Sensing  Method;  filed  25  ApriJ 
1984;  patented  25  February  1988. 

Patent  4.573,050:  Dual  Scan  Rate  Radar; 
filed  17  February  1983;  patented  25 
February  1986. 

Patent  4,573,214:  SatelUite  Mounted 
System  for  Transferring  Information 
Using  Modulated  Sunlight:  filed  12 
February  1981;  patented  25  February 
1986. 

Patent  4,573,797;  Analog  Fiber  Gyro  with 
F.xtended  Linear  Range:  filed  24 
February  1964;  patented  4  March  1986. 

Patent  4,574,252;  Constant  Rise  AGC 
Device;  filed  25  March  1985;  patented 
4  March  1988. 

Patent  4,574.287:  Fixed  Aperture, 
Rotating  Feed.  Beam  Scanning 
Antenna  System;  filed  4  March  1983; 
patented  4  March  1986. 

Patent  4,575.026:  Ground  Launched 
Missile  Controlled  Rate  Deceleraton 
filed  2  June  1984;  patented  11  March 
1986. 

Patent  4,575.179:  Integrated  Optical 
Signal  Processor  using  Diffraction  of 
Light  by  Magnetostatic  Waves:  filed 
28  October  1983;  patented  11  March 
1986. 

Patent  4,578,614:  Ultra-Fast  Field  Emitter 
Array  Vacuum  Integrated  Circuit 
Switching  Device;  filed  23  July  1982; 
patented  25  March  1986. 

Patent  4.578,677:  Range  Doppler 
Coupling  Magnifier,  filed  23 
September  1983;  patented  25  March 
1986. 

Patent  4.578.804:  Polynomial  Grating: 
filed  30  May  1984;  patented  25  March 
1986. 

Patent  4.580,140:  Twin  Aperalure  Phased 
Array  Lens  Antenna;  filed  17  January 
1983;  patented  1  April  1988. 

Patent  4.580.931:  In-Situ  Machine  for 
Refurbishing  a  Bore  in  a  Workpiece; 
filed  15  December  1983;  patented  8 
April  1986. 

Patent  4.580.987:  Mooring  Line  Lockup 
Mechanism;  filed  27  August  1984; 
patented  8  April  1986. 

Patent  4.582.724:  Chemical  Bonding 
Agent  for  the  Suppression  of  Rusty 
Boll  Intermodulation  Interference; 
filed  23  April  1985;  patented  15  April 
1986. 


Patent  4,585,121:  Container  for  Multichip 

Hybrid  Package;  24  June  1985; 

patented  29  April  1986. 
Patent  4.585,710:  Coherent  Receiver 

Phase  and  Amplitude  Alignment 

Circuit;  filed  22  April  1965;  patented 

29  April  1986. 
Patent  4.587.723:  Method  for  Making  a 

High  Current  Fiber  Brush  Collector 

filed  2  May  1985:  patented  3  May  1986. 
Patent  4,590,448:  Tunable  Microwave 

Filters  Utilizing  a  Slotted  Line  Circuit; 

filed  25  September  1985;  patented  20 

May  1986. 
Patent  4,591.510:  Rusty  Bolt 

Intermodulation  Interference  Reducer. 

filed  12  April  1985;  patented  27  May 

1986. 
Patent  4,591.511:  Adhesive  Repair  Patch; 

filed  30  July  1984;  patented  27  May 

1986. 
Patent  4.591.786:  Fiber-Optic  Magnetic 

Gradiometer  with  Variable  Magnetic 

Biasing  Fields;  fled  17  August  1984; 

patented  27  May  198a 
Patent  4.592,056;  Resonant  Photon 

Pumping  Mechanisms  for  a  Plasma  X- 

Ray  Laser:  filed  10  January  1984; 

patented  27  May  1986. 
Patent  4,593,968:  Potting  Techniques  for 

Fiber  Optical  Couplers;  filed  22 

January  1981:  patented  10  June  198a 
Patent  4,595,925:  Altitude  Dcterniining 

Radar  using  Multi-Path 

Discrimination;  filed  26  March  1983; 

patented  17  June  1986. 
Patent  4.596.461:  In-Line  Concurrent 

Electromagnetic  Beam  Analyzer  filed 

16  February  1984;  patented  24  June 

1986. 
Patent  4,596,986:  Sidelobe  Canceller 

with  Adaptive  Antenna  Subarraying 

using  a  Weighted  Bulter  Matrix;  filed 

29  August  1983;  patented  24  June  1986. 
Patent  4.597.173:  Electronic  Module 

Insertion  and  Retraction  Mechanisn; 

filed  20  June  1984;  patented  1  July 

198& 
Patent  4.597.345:  Torpedo  Cableless 

Umbilical;  filed  29  October  1984; 

patented  1  July  1986. 
Patent  4.597,631:  Printed  Circuit  Card 

Hybrid;  filed  2  December  1982; 

patented  1  July  1986. 
Patent  4.597,666  Apparatus  for 
Determining  the  Liquid  Water  Content 
of  a  Gas;  filed  18  Apnl  1984;  patented 
1  July  1986. 
Patent  4,597.933:  Radiative  Opacity  and 
Emissivity  Measuring  Device:  filed  1 
June  1983;  patented  1  July  1986. 
Patent  4,598,247:  Spectrum  Analyzer  and 
Analysis  Method  of  Measuring  Power 
and  Wavelength  of  Electromagnetic 
RadiaUon;  filed  4  January  1985; 
patented  8  July  1986. 
Patent  4,599.711:  Multi-Lever  Miniature 
Fiber  Optic  Transducer  filed  29 
October  1984;  patented  8  July  1986. 


Patent  4.600.853:  Saw^TTD  Serial  to 

Parallel  Imager  and  Waveform 

Recorder  filed  23  August  1985; 

patented  15  July  1986 
Patent  4,800,885:  Fiber  Optic 

Magnetometer  for  Detecting  DC 

Magnetic  Fields;  filed  30  May  1985: 

patented  15  July  1986 
Patent  4,601.533:  Laser  Eye  Protection 

Visor  using  Multiple  Holograms;  filed 

29  October  1982;  patented  22  July  1986. 
Patent  4.603,296:  Fiber  Optic  DC 

Magnetometer  without  Hysteresis 

Ambiguity;  filed  15  May  1984; 

patented  9  July  1986. 
Patent  4,603.408:  Synthesis  of  Arbitrary 

Broadband  for  a  Parametric  Array; 

filed  21  July  1983;  patented  29  July 

1986. 
Patent  Application  612.484:  Hybrid  Fiber 

Optics  and  Radio  Frequency 

Telemetry  Apparatus  for  Acquiring 

Data  for  an  IJnderwater  Environment 

filed  21  May  1964. 
Patent  Application  614.493:  High 

Security  Internal  Locking  System; 

filed  29  May  1984. 
Patent  Application  630,628:  Low  Cost 

Sonobuoy;  filed  12  July  1984. 
Patent  Application  644,475:  Mooring 

Line  Lockup  Mechanism;  filed  27 

August  1984. 
Patent  Application  645.129:  Air 

Deployed  Oceanographic  Mooring; 

filed  27  August  1984. 
Patent  Application  865.464:  Multi-Lever 

Miniature  Fiber  Optic  Transducer 

filed  29  October  1984. 
Patent  Application  878.187:  Method  for 

Determining  the  Orientation  of  a 

Moving  Platform;  filed  4  December 

1984. 
Patent  Application  688.126:  Method  for 

Managing  Redundant  Resources  in  a 

Complex  Avionics  Communications 

System;  filed  31  December  1984. 
Patent  Application  688,862:  Electronic 

Noise-Reducing  System;  filed  3 

January  1985. 
Patent  Apphcation  708.184:  Method  for 

Shaping  Women's  Hat  Brim;  filed  4 

March  1985. 
Patent  Application  711.786:  Transition 

and  Iruier  Transition  Metal  Chelate 

Polymers  for  High  Energy  Resist 

Lithography;  filed  14  March  1985. 
Patent  Application  722.542:  Portable 

Radar  Simulator  with  Adjustable  Side 

Lobe  Generator  filed  12  Apnl  1985. 
Patent  Application  738.217:  High 

Frequency  Response  Multi-Layer  Heat 

Flux  Gauge;  filed  28  May  1985. 
Patent  Application  739.354:  Conductive 
Heterocyclic  Ladder  Polymers;  filed  30 
May  1985. 
Patent  Application  742.601: 

Thermodynamic  Waste  Heat  Transfer 
System;  filed  5  June  1985 
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Patent  Application  745.155:  Improved 
Pseudo-Random  Noise  Generator 
filed  17  June  1985. 
Patent  Application  747,601:  Container 
for  Multichip  Hybrid  Package;  filed  24 
June  1985. 
Patent  Application  748.248:  An 
Apparatus  for  and  a  Method  of 
Determining  Compass  Heading;  filed 
24  June  1985. 
Patent  Application  748.376:  An 
Apparatus  for  and  a  Method  of 
Measuring  Magnetic  Effect  Due  to 
Eddy  Currents;  filed  24  June  1985. 
Patent  Applicafion  750,952:  An  Air- 
Electric  Powered  Hybrid  Motor  filed  2 
July  1985. 
Patent  Application  751,157:  Shipboard 
Internal  Locking  System;  filed  2  July 
1985. 
Patent  Application  752.290:  Chemical 
Vapor  Deposition  (CVD)  of  Cubic 
Silicon  Carbide,  SiC;  filed  2  July  1985. 
Patent  Application  752,704:  Improved 
Synthesis  of  l,3-Dioxa-5.6,6,7,7- 
Hexafluorocyclooctane;  filed  8  July 
1985. 
Patent  Application  753,519:  Disposal 
Dearmer  for  EOD  Applications;  filed  9 
July  1985. 
Patent  Application  755,757:  Microwave 

Recursive  Filter  filed  17  July  1985. 
Patent  Application  757.402:  Anchoring 
System  for  Concrete  Floating  Pier 
filed  22  July  1985. 
Patent  Application  761,365:  Multilayer 
Channel  Fast  Orthogonalizafion 
Network;  filed  3  August  1985. 
Patent  Application  762,365:  Multilayer 
Superconducting  Shield  and  Method 
of  Manufacturing  Same:  filed  5  August 
1985. 
Patent  Application  764,687:  Battery 

Tester  filed  12  August  1985. 
Patent  Application  767,205:  Adaptive 
Doppler  Filter  Banks;  filed  19  August 
1985. 
Patent  Application  767,925:  Monolayer- 
Forming  Substituted  Phthalocyanine 
Compunds;  filed  21  August  1985. 
Patent  Application  768.004: 
Semiconductor  Film  Device  for 
Monitoring  Gases;  filed  21  August 
1985. 
Patent  Application  768,650:  Biosensors 
from  Membrane  Proteins 
Reconstituted  in  Polymerized  Lipid 
Bilayers;  filed  23  August  1985. 
Patent  Application  769-099:  Saw-Ctd 
Parallel-to-Serial  Imager;  filed  26 
August  1985. 
Patent  Application  770,166:  Quasi- 
Accumulation  Mode  Fet;  filed  28 
August  1985. 
Patent  Application  773.276:  Combuster 

Fiberscope;  filed  6  September  1985. 
Patent  Application  780,068:  Tunable 
Microwave  Filters  Utilizing  a  Slotted 
Line  Circuit;  filed  25  September  1985. 


Patent  Application  780,123:  Magnetic 
Separation  Device;  filed  25  September 
1985. 
Patent  Application  780.495:  Fiber  Optic 
Microbend  Phase  Shifter  and 
Modulator  filed  26  September  1985. 
Patent  Application  781,560:  A  Schottky 
Diode  and  Method  of  Fabrication; 
filed  30  September  1985. 
Patent  Application  786,569:  A  Partially 
Adaptive  Array  using  Bootlace  Lens; 
filed  11  Ocober  1985. 
Patent  Application  786.982:  Radar 
Doppler  Processor  using  a  Fast 
Orthogonalization  Network;  filed  11 
October  1985. 
Patent  Application  788,371:  Automated 
Anthropometric  Data  Measurement 
System;  filed  17  October  1985. 
Patent  Application  790.028:  Training 
Smoke  Generator  filed  22  October 
1985. 
Patent  Application  794,928:  Chemical 
Detoxification  of  Polychorinated 
Biphenyls:  filed  4  November  1985. 
Patent  Application  794,984:  Film  Chip 

Capacitor  filed  4  November  1985. 
Patent  Application  795,795:  Thermally 
Buffered  Sodium-Neon-Laser  Target 
for  Coherent  X-Ray  Production;  filed  7 
November  1985. 
Patent  Applicafion  795.796:  Optical 
Injection  Locking  of  Laser  Diode 
Array;  filed  7  November  1985. 
Patent  Application  795,9*©:  High 
Stability  Fiber  Optic  Magnetic  Field 
Sensor  with  Enhanced  Linear  Range 
using  Magnetic  Feedback  Nulling; 
filed  7  November  1985. 
Patent  Application  799.774:  An 
Underwater  Acoustic  Pressure 
Release  for  Depths  of  2.000  Feet;  filed 
20  November  1985. 
Patent  Application  802,286: 
Heterojunction  (D"  or  A*)  Millimeter 
and  Submillimeter  Wave  Detector 
filed  27  November  1985. 
Patent  Application  807,150:  Glass 
Compositions  for  Producing  Pressure 
and  Temperature  Insensitive  Optical 
Fiber  Coatings  and  Optical  Fibers 
Therefrom;  filed  10  December  1985. 
Patent  Application  808,326: 
Electrodeposition  of  Refractory  Metal 
Silicides:  filed  12  December  1985, 
Patent  Application  808.697:  Microwave 
and  Millimeter  Wave  Phase  Shifter 
filed  12  December  1985. 
Patent  Application  808,699:  Method  of 
Forming  Thermally  Stable  High 
Resistivity  Regions  in  N-Type  Indium 
Phosphide  by  Oxygen  Implantation; 
filed  12  December  1985. 
Patent  Application  808,700:  Serum 
Complement  Assay  Method;  filed  13 
December  1985. 
Patent  Application  811,974:  Preparation 
of  Refractor  Tunnel  Barriers  of 
Sputtered  Boron  Nitride;  filed  23 
December  1985. 


Patent  Application  821,308:  Nonskid 
Coating  Formulations;  filed  22  January 
1986. 

Patent  Application  823.719:  Adaptive 
Associative-Processing  Optical 
Computing  Architectures;  filed  29 
January  1986. 

Patent  Application  827,589:  Double- 
Stage  Air  Filter  filed  10  February 
1986. 

Patent  Application  836,652:  Rapid 
Electron  Beam  Accelerator  (REBA- 
TRON);  filed  5  March  1986. 

Patent  Application  838,073:  Resonance 
CHAMBER  System;  filed  21  March 
1986. 

Patent  Application  839,246:  Quantum 
Well  Electron  Barrier  Diode;  filed  23 
March  1986. 

Patent  Application  852,469:  Alkahne 
Earth  Metaborates  as  Property 
Enhancing  Agents  for  Refractory 
Concrete:  filed  11  April  1986. 

Patent  Application  852,596:  Lipid 
Tubules;  filed  16  April  1986. 

Patent  Application  852.601:  Co-Sputtered 
Thermionic  Cathode;  filed  16  April 
1986. 

Patent  Application  856,065:  Alarm 
Capability  for  Pin  Tumbler  Locks: 
filed  24  April  1986. 

Patent  Application  859,109:  Electric 
Wave  Device  and  Method  for  Efficient 
Excitation  of  a  Dielectric  Rod;  filed  1 
May  1986. 

Patent  Application  863,285:  Minimum 
Inductance  Laser  Head  for  Pulsed 
Transverse  Discharges  without  Wall 
Tracking;  filed  15  May  1986. 

Patent  Application  870.213:  Non- 
Aqueous  Primary  Cell;  filed  29  May 
1986. 

Patent  Application  875.159:  Branch 
Chained  Polynitrodiols;  filed  17  June 
1986. 

Patent  Application  876.618:  Test 
Apparatus  for  Uniform  Tensioning  of 
Long  Length  of  Small  Cables  in 
Simulated  Environments:  filed  20  June 
1986. 

Patent  Application  878,149:  Bis  (2- 
Fluoro-2.2-Dintroethoxy)  Acetonitrile 
and  a  Method  of  Preparation:  filed  23 
June  1986. 

Patent  Application  883,249:  Robotic 
Vision  System;  filed  26  June  1986. 

Patent  Application  884.143: 
Interpenetra ting-Network  Polymeric 
Electrolytes:  filed  30  June  1986. 
Patent  Application  887,165:  Glass-Lined 

Pipes;  filed  1  July  1986. 
Patent  Apphcation  887,166: 
Metallization  for  Hermetic  Sealing  of 
Ceramic  Modules:  filed  1  July  1986. 
Patent  Application  887,407:  Fabrication 
of  Hollow,  Cored,  and  Composite 
Shaped  Parts  from  Selected  Alloy 
Powders;  filed  2  July  1986. 
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Patent  Application  890.201:  Apparatus 
and  Method  for  Stirriog  Flutd  Borne 
Particles;  filed  12  [uly  1986. 

Patent  Applit;alit»n  901,710;  Scaled-Up 
ProducUiMi  of  Lipo-Soiae- 
Encapsulated  Hemoglobin:  filed  29 
August  1986. 

Dated.  June  3.  1987. 
)ane  M.  Virga. 

Lieutenant.  /AGC,  USNR,  Federal  Register 
Liaison  Officer. 
|FR  Doc  87-1 S052  Filed  6-6-87;  8:45  an| 

BILLING  COOC  M> 


Naval  Research  Advisory  Committee; 
Closed  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  app.).  notice  is  hereby  given  that 
the  Naval  Research  Advisory 
Committee  Panel  on  AfTordnbility  and 
Availability  of  New  Technology  will 
meet  on  June  17  and  18, 1987  The 
meeting  will  be  held  at  the  Center  for 
Naval  Analysis,  4401  Ford  Avenue. 
Alexandria,  VA  2230-20268  in 
conference  room  122.  The  meeting  will 
commence  at  8:30  A.M.  and  terminate  at 
4:30  P.M.  on  June  17  and  18,  1967  All 
sessions  of  the  meeting  will  be  closed  to 
the  public. 

The  purpose  of  the  meeting  is  to 
address  the  impact  of  the  trend  toward 
offshore  procurement  on  the  ability  of 
U.S.  industry  to  mobilize  for  production 
in  time  of  national  cri.sis.  The  agenda 
will  include  technical  briefings  and 
discussions  related  to  better  analytical 
approaches  to  the  assessment  of  total 
system  costs,  identification  of  methods 
to  provide  incentives  for  both  the  Navy 
and  industry  to  provide  new  technology 
at  a  lower  cost  while  assuring 
producability  in  time  of  national  cri«i«. 
and  identification  of  the  most  promising 
areas  for  more  effective  pro<  urement  of 
advanced  technoioKies  at  lower  cost. 
These  briefings  and  discussions  will 
contain  classified  information  that  is 
specifically  authorized  under  criteria 
established  by  Executive  order  to  be 
kept  secret  in  the  interest  of  national 
defense  and  is  in  fact  properly  classified 
pursuant  to  such  Executive  order.  The 
classisfied  and  nonclassified  matters  to 
be  discussed  are  so  inextncably 
intertwined  as  to  preclude  opening  any 
portion  of  the  meeting.  Accordingly,  the 
Secretary  of  the  Navy  has  determined  m 
writing  that  the  public  interest  requires 
that  all  sessions  of  the  meeting  be 
closed  to  the  public  because  they  will  be 
concerned  with  matters  listed  in  section 
552b<c)(l|  of  title  5.  United  States  Code. 

For  further  information  concerning 
this  meeting  contact:  Commander  T.C 
Fritz,  U.S.  Navy.  Office  of  Naval 


Research  (Code  lOON),  «00  Nortii 
Quincy  Street.  Arlington.  VA  22217- 
5000.  telephone  number  (202)  696-4«7a 

Dated:  June  3. 1987. 
|ane  M.  Virga. 

Lieutenant.  jACC.  US  Ninry  Reserve.  Federal 
Register  Lhusou  Officer. 
\FR  Doc  8--1.1051  Fikd  6-8-87;  8.-45  MiJ 
BLLMB  000€  M1»-M-M 


DEPARTMENT  OF  EDUCATtON 

ICFDA  No.  B4.1290I 

Notice  tnvittng  Apptications  for  New 
Awards  Under  ttie  Rehabllttatlon 
Continuing  Education  Program  for 
Fiscal  Year  1987 

Purpose:  T\\'\s  program  supports  training 
centers  that  serve  either  a  Federal 
region  or  another  multi-State 
geographical  area  and  provide  for  a 
broad  integrated  s<;quence  of 
tratain^  activities  that  focus  on 
meeting  recurrent  and  common 
training  needs  of  employed 
reh*faiiitation  personnel.  Pursuant 
to  34  CFR  385.33(a),  fiscal  year  1967 
funds  are  available  under  this 
program  for  the  support  of  new 
project(«)  in  Department  of 
Education  Region  V  only. 

Deadliae  for  Transmittal  of 
Applications:  July  9.  1987. 

Applications  Available:  June  10. 1987. 

Available  Funds:  $404,050. 

Estimated  Range  of  Awards:  $202,02S- 
$404.05a 

Estimated  Number  of  Awards:  1-2. 

Project  Period:  Not  to  exceed  12  months. 

Applicable  Regulations:  (a)  Regulations 
governing;  the  Rehabilitation 
Continuing  Education  Program  (34 
CFR  Parts  385  and  369);  and  (b) 
Education  Department  General 
Administrative  Regulations 
(EDGAR)  (34  a-'K  Parts  74.  75.  77 
and  78). 

For  Applications  or  Information 

Contact  Mr.  Terry  Conour,  Acting 
RSA  Regional  Commissioner. 
Department  of  Education,  Office  of 
Special  Education  and 
RJehabilitative  Services,  300  South 
Wacker  Drive.  15lh  Floor.  Chicago. 
Illinois  60606.  Telephone:  (312)  886- 
5372. 
Program  Authority:  29  US.C  774. 
Dated:  June  3.  1967. 
Madeleine  WOl, 

Assjsluat  Secretary.  Office  of  Special 
Education  and  RehabilitaUve  Services. 
(FR  Doc  67-13113  Filed  6-6-87;  8:45  am] 
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(CFDAMo.  M.tZS) 

Notice  Inviting  AppllcaHons  for  New 
Awartta  Under  the  WehaWWtatton  Long- 
Term  Traktiog  Prograrn  for  Fiscal  Year 
1987 

Purpose:  This  program  provides  grants 
to  Stales  and  other  pubhc  and  private 
agencies  and  organizations,  including 
institutions  of  higher  education,  to  train 
personnel  for  employment  in  public  and 
private  agencies  involved  in  the 
rehabilitation  of  individuals  with 
physical  and  mental  disabilities. 

Deadline  for  Transmittal  of 

Applications  [uly  24,  1967 
Applications  Available:  June  12, 1987 
Range  of  Available  Funds:  $4,760,000  to 

$7,190,000 
Rehabilitation  Medicine,  $550,000  to 

$850,000 
Prosthetics  and  Orthotics,  $350,000  to 

$500,000 
Vocational  Evaluation  and  Work 

Adjustment.  $80a000  to  $1,200,000 
Rehabilitation  Facility  Administration, 

$200,000  to  $300,000 
Rehabilitation  of  the  Bhnd,  $350,000  to 

$500,000 
Rehabilitation  of  the  Deaf,  $200,000  to 

$300,000 
Job  Placement  and  Job  Development. 

$100,000  to  $200,000 
Occupational  Therapy.  $80,000  to 

$120,000 
Rehabilitation  Administration,  $350,000 

to  $550,000 
Rehabilitation  of  the  Mentally  III, 

$200,000  to  $»00,n()0 
Speech-Language  Pathology  and 

Audiology,  $2(J0,000  to  $;J00,000 
Independent  Living,  $150,000  to  $250,000 
Client  Assistance  Program  Training. 

$80,000  to  $120,000 
Rehabilitation  Engineering.  $350,000  to 

$500,000 
Supported  Employment,  $800,000  to 

$1,200,000 

A  separate  Notice  of  Proposed  Priority 
and  Notice  Inviting  Applications  for 
New  Awards  under  the  Rehabilitation 
Long-Term  Traininx  l*rogram  for  fiscal 
year  1987  were  published  in  the  Federal 
Register  on  May  14,  1987  for 
Rehabilitation  Counseling.  With  the 
exception  of  Rehabilitation  Counseling, 
funds  will  be  available  for  the  award  of 
new  grants  in  only  those  rehabilitation 
long-term  training  fields  designated  in 
this  notice. 

Estimated  A  verojfe  Size  of  A  wards: 

$86,000 
Estimated  Number  of  A  wards:  5S-83 
Project  Period:  Not  to  exceed  36  months 


BEST  COPY  AVAILABLE 
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Applicable  Regulations:  (a)  The 
reguiatioDS  governing  the  R£habilitation 
Long-Term  Traioing  (34  CFR  Part  386), 
as  proposed  to  be  modified  by  a  notice 
of  proposed  ruiemaking  publisiaed  on 
May  27,  1987  (52  FR  19822).  (Apphcants 
should  prepare  their  applications  baised 
on  the  proposed  regulations.  If  there  are 
any  substantive  changes  made  in  the 
final  regulations  when  published  m  final 
form,  applicants  will  be  given  an 
opporturuty  to  revise  or  resubmit  their 
applications.):  and  (b)  Education 
Department  General  Administrative 
Regulations  (EDGAR)  (34  CFR  Parts  74, 
75,  77  and  78). 

For  Applications  or  Further 
Information  Contact:  Mary  Vest,  Office 
of  Developmental  Programs, 
Rehabilitation  Services  Administration, 
U.S.  Department  of  Education,  400 
Maryland  Avenue  SW.,  Room  3332 
(Switzer  Building.  M/S— 2312), 
Washington,  DC  20202,  Telephone:  (202) 
732-1343. 

Program  Authority:  29  U.S.C.  774, 

Dated:  June  3,  1987. 
Madeleine  Will, 

Assistant  Secretary.  Office  of  Special 
Education  and  Rehabilitative  Services. 
[FR  Doc  87-13114  Filed  6-8-87;  8:45  amj 
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ICFDA  No.  84.1 17P1 

Notice  lnvltir>g  Applications  for  New 
Awards  Under  the  Research  ar>d 
Development  Centers  Program  for  FY 
1987 

Purpose:  To  support  additional 
activities  in  existing  Office  of 
Educational  Research  and  Improvement 
(OERI)  research  and  development 
centers  related  to  evaluation  and  school 
indicators,  including  testing  and 
measurement. 

Eligibility:  Only  existing  Research 
and  Development  Centers  under  34  CFR 
Parts  706  and  708  are  eligible  for  an 
award  under  this  competition. 

Deadline  for  Transmittal  of 
Applications-  July  la  1967. 

Applications  Available:  June  9, 1987. 

A  vailabte  Funds:  $300,000. 

Estimated  A  verage  Size  of  A  ward: 
$300,000, 

Estimated  Number  of  Awards:  1. 

Prefect  Period:  Up  to  3  years. 

Applicable  Regulations:  (a)  The 
regulations  governing  Regional 
Educational  Laboratones  and  Research 
and  Development  Centers  Program  at  34 
CFR  Parts  706  and  708.  and  (b)  the 
Education  Department  General 
Admimstrative  Regulations  at  34  CFR 
Parts  74.  75.  77.  and  78. 


Priorities:  From  the  list  of  priorities  in 
34  CFR  706.1Z  the  Secretary  has  chosen 
as  an  absolute  priority  evaluation  aod 
school  indicators,  including  testing  and 
measurement  (70a.l2(gJ).  Only  those 
applicatioas  that  propose  a  research 
activity  addressiog  this  absolute  priority 
will  be  considered. 

Within  diis  absolute  priority,  the 
Secretary  particulariy  invites 
applications  that  propose  to  develop 
and  validate  scales  or  indices  that  *viil 
capture  changes  in  sdiool  or  classroom 
practices  associated  with  State  or  local 
education  reform  initiatives,  such  as 
increasing  subject  matter  and 
graduation  requirements,  changing  the 
length  of  class  periods  or  the  school 
year,  mandating  curriculum  changes, 
and  improving  incentive  systems  for  the 
delivery  of  classroom  instruction.  In 
addressing  these  invitational  priorities, 
the  Secretary  encourages  applicants  to 
consider  such  issues  as  the  degree  of 
implementation  of  the  reform  policies, 
the  effect  of  the  source  or  origin  of  the 
policy  on  its  implementation  and 
influence,  and  inter-state  comparisons  of 
these  issues.  However,  applications 
meeting  these  invitational  priorities  will 
not  receive  an  absolute  or  a  competitive 
preference  over  applications  which  do 
not  meet  these  invitational  priorities. 

Weighting  for  Selection  Criteria:  The 
program  regulations  at  34  CFR  706.31(e) 
authorize  the  Secretary  to  distribute  an 
additional  15  points  among  the  criteria 
described  in  §  708.32  to  bring  the  total  of 
possible  points  to  a  maximum  of  100 
points.  For  the  purposes  of  this 
competition,  the  Secretary  will 
distribute  the  additional  points  as 
follows: 

Plan  of  operation  (70a32(c)).  Five  (5) 
additional  points  will  be  added  for  a 
possible  total  of  25  points  for  this 
criterion. 

Quality  of  key  personnel  (708.32(d)). 
Five  (5)  additional  points  will  be  added 
for  a  possible  total  of  25  points  for  this 
criterion. 

Budget  and  cost  effectiveness 
(708.32(e)).  Five  (5)  points  will  be 
assigned  to  this  criterion  for  a  possible 
total  of  5  points  for  this  criterion. 

For  Applications  or  InformaUon 
Contact:  James  Fox.  OERL  Office  of 
Research,  Room  621,  555  New  Jersey 
Avenue,  NW.,  Washington,  DC  20208- 
1430,  (202)  357-6234. 

Program  Authority:  20  U.S.C.  1221e. 

Dated:  June  4,  1987. 
Ronald  Preston. 

Acting  Astistant  Secretary  for  Educational 

Research  and  Improvement 

[FR  Doc.  87-13115  Filed  6-6-87;  8:45  amJ 
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[CFDA  No.  84.12aZj 

Notice  Inviting  Applications  for  New 
Awards  Under  tf>e  State  Vocational 
Rehabilitation  Unit  IrvServlce  Training 
Program  Tor  Fiscal  Year  1987 

Purpose:  This  program  supports 
special  projects  for  training  State 
vocational  rehabililatioxj  unit  personnel 
in  program  areas  essential  to  the 
effective  management  of  the  unit's 
program  of  vocational  rehabilitation 
services  or  in  skill  areas  which  will 
enable  State  unit  personnel  to  improve 
their  ability  to  provide  vocational 
rehabilitation  services  to  individuals 
with  severe  disabilities  Pursuant  to  34 
CFR  385.33(a),  fiscal  year  1987  hinds  are 
available  under  this  prc^am  for  the 
support  of  new  protects  m  Department 
of  Education  Regions  I,  V,  and  IX  only. 
Deadline  for  Transmittal  of 

Applications:  July  24, 1987 
Applications  available:  June  10, 1987 
A  vailable  Funds: 
Region  1— S245.  965 
Region  V— $243,499 
Region  IX— $149,433 
Estimated  Range  of  A  wards  $4,000- 

$90,000 
Estimated  A  verage  Size  of  A  wards: 

$33,626 
Estimated  Number  of  Awards: 
Region  I — 9 
Region  V — 5 
Region  IX — S 
Project  Period:  Not  to  exceed  36  months 
Applicable  Regulations:  (a)  Regulations 
governing  the  State  Vocational 
Rehabilitation  Unit  In-Service 
Training  Program  (34  CFR  Parts  385 
and  388):  and  (b)  Education 
Department  General  Administrative 
Regulations  (EDGAR)  (34  CFR  Parts 
74,  75.  77  and  78). 
For  Applications  or  Information 
Contact- 
Region  I — Mr.  John  J.  Szufnarowski 
RSA  Regional  Commissioner, 
Department  of  Education.  Office  of 
Special  Education  and 
Rehabilitative  Services,  John  F. 
Kennedy  Federal  Building,  Room  E>- 
400  Government  Center,  Boston. 
Massachusetts  02203,  Telephone: 
(617)  565-2637. 
Region  II — Mr,  John  Conti.  Acting 
RSA  Regional  Commissioner, 
Department  of  Education,  Office  of 
Special  Education  Rehabilitative 
Services,  26  Federal  Plaza,  Room 
4104.  New  York.  New  York  10278. 
Telephone:  (212)  264-4016. 
Region  IX — Mr.  Anthony  S. 
DeSimone.  RSA  regional 
Commissioner,  Department  of 
Education.  Office  of  Special 
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Education  and  Rehabilitative 
Services.  Federal  Office  Building. 
Room  480.  50  United  Nations  Plaza. 
San  Francisco.  California  94102. 
Telephone:  (415)  556-7333. 

Program  Authority:  29  U.S.C.  774 
Dated:  June  3, 1987. 
Madeleine  Will. 

Assistant  Secretary.  Office  of  Special 
Education  and  Rehabilitative  Services. 
[FR  Doc.  87-13116  Filed  6-8-87;  8:45  amj 
BILLING  COOE  4000-01-M 


Office  of  Elementary  and  Secondary 

Education 

Intent  To  Repay  to  the  Oregon 
Department  of  Education  Funds 
Recovered  as  a  Result  of  a  Final  Audit 
Determination 

agency:  Department  of  Education. 
action:  Intent  to  award  grantback 
funds. 

summary:  Under  section  456  of  the 
General  Education  Provisions  Act 
(GEPA).  the  Secretary  of  Education 
(Secretary)  intends  to  repay  to  the  State 
educational  agency  (SEA),  the  Oregon 
Department  of  Education,  an  amount 
equal  to  75  percent  of  the  funds 
recovered  by  the  Department  of 
Education  as  a  result  of  a  final  audit 
determination.  This  notice  describes  the 
basis  on  which  this  sum  was 
determined,  the  SEA's  plans  for  the  use 
of  the  repaid  funds,  and  the  terms  and 
conditions  under  which  the  Secretary 
intends  to  make  the  funds  available  and 
invites  comments  on  the  proposed 
grantback. 

DATE:  All  written  comments  must  be 
received  on  or  before  July  9. 1987. 
ADDRESS:  All  written  comments  should 
be  submitted  to  Mr.  William  I..  Stormer. 
Director.  Division  of  Program  Support, 
Office  of  Migrant  Education.  U.S. 
Department  of  Education.  400  Maryland 
Avenue.  SW..  (Room  2151.  MS-6275). 
Washington.  DC  20202. 
FOR  FURTHER  INFORMATION  CONTACT: 

William  L  Stormer:  Telephone:  (202) 
732^757. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

On  October  12. 1977.  the  former 
Deputy  Commissioner  of  Elementary 
and  Secondary  Education  issued  a  final 
audit  determination  that  required  the 
SEA  to  repay  $148,555  of  fiscal  years 
1977  and  1978  funds  awarded  by  the 
SEA  to  Eastern  Oregon  State  College  for 
allegedly  unallowable  teacher  training 
costs  over  a  two-year  period.  On 
September  30. 1981.  the  Assistant 


Secretary  of  Elementary  and  Secondary 
Education  issued  a  final  determination 
on  a  second  audit  that  required  the  SEA 
to  repay  $20,526.32  of  fiscal  year  1981 
funds  that  allegedly  had  been 
overallocated  to  the  SEA  because  of  an 
overcount  of  the  number  of  full-time  and 
part-time  eligible  migratory  children 
residing  in  the  State.  Both  audit 
determinations  concerned  the  SEA's  use 
of  Migrant  Education  Program  (MEP) 
funds  received  under  Title  1  of  the 
Elementary  and  Secondary  Education 
Act  of  1965.  as  amended.  The  SEA 
appealed  both  audit  determinations  to 
the  Education  Appeal  Board  (EAB).  On 
June  27. 1985.  while  the  appeals  were 
pending,  the  SEA  and  the  Department  of 
Education  executed  an  agreement  to 
settle  the  audit  claims.  As  a  result  of 
that  agreement,  the  Oregon  Department 
of  Education  repaid  $50,000  to  the 
Department.  The  settlement  did  not 
formally  allocate  the  sum  between  the 
two  claims. 

B.  Authority  for  Awarding  a  Grantback 

Section  456(a)  of  GEPA.  20  U.S.C. 
1234e(a).  provides  that  whenever  the 
Secretary  has  recovered  funds  following 
a  final  audit  determination  with  respect 
to  an  applicable  program,  the  Secretary 
may  consider  those  funds  to  be 
additional  funds  available  to  that 
program  and  may  arrange  to  repay  the 
SEA  an  amount  not  to  exceed  75  percent 
of  the  recovered  funds.  The  Secretary 
may  enter  into  this  "grantback" 
arrangement  if  the  Secretary  determines 
that  the— 

(1)  Practices  and  procedures  of  the 
SEA  that  resulted  in  the  audit 
determination  have  been  corrected,  and 
the  SEA  is  in  all  other  respects  in 
compliance  with  the  requirements  of  the 
applicable  program; 

(2)  SEA  has  submitted  to  the 
Secretary  a  plan  for  the  use  of  the  funds 
to  be  awarded  under  the  grantback 
arrangement  which  meets  the 
requirements  of  the  applicable  program, 
and  to  the  extent  possible,  benefits  the 
population  that  was  affected  by  the 
misexpenditures  that  resulted  in  the 
audit  exception;  and 

(3)  Use  of  funds  to  be  awarded  under 
the  grantback  arrangement,  in 
accordance  with  the  SEA"s  plan,  would 
serve  to  achieve  the  purpose  of  the 
program  under  which  the  funds  were 
originally  granted. 

C.  Plan  for  Use  of  Funds  Awarded 
Under  a  Grantback  Arrangement 

Pursuant  to  section  456(a)(2)  of  GEPA. 
the  SEA  has  applied  for  a  grantback  of 
$37,500  and  has  submitted  plans  for  the 
use  of  grantback  funds  to  meet  the 
special  educational  needs  of  eligible 


migratory  children  in  programs 
administered  under  Chapter  1  of  the 
Education  Consolidation  and 
Improvement  Act  of  1981  (Chapter  1)  (20 
U.S.C.  3801  etseq.).  The  final  audit 
determination  was  to  disallow 
expenditures  the  SEA  made  at  Eastern 
Oregon  State  College  from  its  Title  I 
migrant  education  program  funds.  Since 
Chapter  1  has  superseded  Title  I.  the 
SEA's  proposal  reflects  the  requirements 
in  Chapter  1 — a  program  similar  to  Title 
1,  designed  to  serve  eligible  migratory 
children.  The  SEA  no  longer  operates  a 
migrant  education  project  at  that 
college. 

Proposed  Oregon  Migrant  Education 
Project 

The  proposed  summer  project  is 
designed  to  meet  the  special  needs  of 
children  who  are  not  only  migratory  but 
also  handicapped.  At  least  200  currently 
migratory  children  with  handicapping 
conditions  will  receive  additional 
needed  health,  social,  and  other  support 
services  that  will  enable  them  to 
participate  more  effectively  in  the  other 
educational  services  provided  by  the 
Oregon  Chapter  1.  migrant  education 
program.  The  project  will  also  provide 
parents  of  these  200  children  with 
intensive  training  that  will  enable  them 
to  understand  the  nature  and  extent  of 
the  handicapping  conditions  of  their 
children  and  increase  their  knowledge 
about  available  support  services  in 
Oregon  or  in  other  States  to  which  they 
may  migrate.  This  project  will  be 
targeted  in  four  counties  which  are  in 
Area  1  and  4  of  the  Oregon  Migrant 
Student  Services  plan;  Marion.  Polk. 
Yamhill,  and  Malheur.  Funds  from  this 
project  are  the  only  resources  readily 
available  to  provide  the  proposed 
services. 

Supervision  for  this  project  will  be 
provided  by  the  Coordinator  of  Chapter 
1  migrant  programs  for  the  SEA  in 
collaboration  with  the  staff  of  the 
Migrant  Education  Service  Center. 

D.  The  Secretary's  Determinations 

The  Secretary  has  carefully  reviewed 
the  plan  submitted  by  the  SEIA.  Based 
upon  that  review,  the  Secretary  has 
determined  that  the  conditions  under 
section  456  of  GEPA  have  been  met.  The 
$50,000  settlement  agreement,  which 
permitted  the  SEA  to  satisfy  its  liability 
in  both  audit  findings,  included  $5,000 
that  the  Secretary  attributes  to  an  over- 
allocation  of  funds  to  the  State  for  the 
fiscal  year  1981.  This  amount,  therefore, 
is  not  included  in  the  determination  for 
the  grantback  arrangement. 

These  determinations  are  based  upon 
the  best  information  available  to  the 


Secretary  at  the  present  time.  If  this 
information  is  not  accurate  or  complete, 
the  Secretary  is  not  precluded  from 
taking  appropriate  administrative 
action. 

E.  Notice  of  the  Secretary's  Intent  To 
EInter  Into  a  Grantback  Arrangement 

Section  456(d)  of  GEPA  requires  that. 
at  least  30  days  before  entering  into  an 
arrangement  to  award  funds  under  a 
grantback.  the  Secretary  must  publish  a 
notice  in  the  Federal  Register  of  intent  to 
do  80,  and  the  termb  and  conditions 
under  which  the  payment  will  be  made. 

In  accordance  with  section  456(d)  of 
GEPA.  notice  is  hereby  given  that  the 
Secretary  intends  to  make  funds 
available  to  the  Oregon  SEA  under  a 
grantback  arrangement.  The  grantback 
award  would  be  in  the  amount  of 
$33,750,  which  is  75  percent — the 
maximum  percentage  authorized  by  the 
statute — of  that  portion  of  the  $50,000 
settlement  that  the  Secretary  has 
concluded  is  attributable  to  claims 
arising  from  disallowed  expenditures  at 
Eastern  Oregon  State  College. 

F.  Terms  and  Conditions  Under  Winch 
Payment  Under  the  Grantback 
Arrangement  Will  Be  Made 

The  SEA  agrees  to  comply  with  the 
following  terms  and  conditions  under 
which  payment  under  a  grantback 
arrangement  would  be  made: 

(1)  The  funds  awarded  under  the 
grantback  must  be  spent  in  accordance 
with — 

(a)  All  applicable  statutory  and 
regulatory  requirements; 

(b)  The  plans  that  the  SEA  submitted 
and  any  amendments  to  those  plans  that 
are  approved  by  the  Secretary;  and 

(c)  The  budgets  that  were  submitted 
with  the  plans  and  any  amendments  to 
the  budgets  that  are  approved  in 
advance  by  the  Secretary. 

(2)  All  funds  received  under  the 
grantback  arrangement  must  be 
obligated  by  September  30.  1988.  in 
accordance  with  section  456(c)  of  GEPA 
and  the  SEA's  plan. 

(3)  The  SEA,  will,  not  later  than 
December  31, 1988.  submit  a  report  to 
the  Secretary  which — 

(a)  Indicates  that  the  funds  awarded 
under  the  grantback  have  been  spent  in 
accordance  with  the  proposed  plan  and 
approved  budgets,  and 

(b)  Describes  the  results  and 
effectiveness  of  the  project  for  which  the 
funds  were  spent. 

(4)  During  the  course  of  the  project 
the  SEA  will  consult  with  both  the 
parent  or  guardian  of  each  migratory 
child  to  be  served  and  the  respective 
LEA  to  assure  that  each  child  will 
receive,  on  an  ongoing  basis,  the 


maximum  education  and  support  related 
assistance  available  under  Part  B  of  the 
Education  of  the  Handicapped  Act  as 
amended,  and  other  Federal  or  State 
programs  to  which  he  or  she  may  be 
entitled.  The  SEIA  will  include  as  part  of 
final  report  information  that 
demonstrates  both  that  such 
consultation  has  occurred  and  that  the 
respective  LEAs  are  taking  appropriate 
steps  to  assure  that  the  migrant  children 
served  by  the  project  are  receiving  the 
assistance  to  which  they  may  be  entitled 
through  such  other  programs. 

(5)  Separate  accounting  records  must 
be  maintained  documenting  the 
expenditures  of  funds  awarded  under 
the  grantback  arrangement. 

(Catalog  of  Federal  Domestic  Assistance  No: 
84.011,  Migrant  Education  Basic  State 
Formula  Grant  Program) 

Dated:  June  4.  1987. 
William  ).  Bennett 
Secretary  of  Education. 
(FR  Doc.  87-13112  Filed  6-8-87;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Office  of  Assistant  Secretary  for 
Intematiortal  Affairs  and  Energy 
Emergencies 

Proposed  Subsequent  Arrangement; 
European  Atomic  Energy  Community 

Pursuant  to  section  131  of  the  Atomic 
Energy  Act  ot  1954,  as  amended  (42 
U.S.C.  2160)  notice  is  hereby  given  of  a 
proposed  "subsequent  arrangement" 
under  the  Additional  Agreement  for 
Cooperation  between  the  Government  of 
the  United  States  of  America  and  the 
European  Atomic  Energy  Community 
(EURATOM)  concerning  Peaceful  Uses 
of  Atomic  Energy,  as  amended. 

The  subsequent  arrangement  to  be 
carried  out  under  the  above-mentioned 
agreement  involves  approval  for  the 
supply  of  1.88  grams  of  uranium 
depleted  in  the  isotope  uranium-235.  and 
7.40  grams  of  uranium  enriched  to  99,11 
percent  in  the  isotope  uraniura-235  for 
use  in  dosimetry  measurements,  by  the 
United  Kingdom  Atomic  Energy 
Authority.  Contract  Number  WC-EU- 
294  has  been  assigned  to  this 
transaction. 

In  accordance  with  section  131  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
it  has  been  determined  that  this 
subsequent  arrangement  will  not  be 
inimical  to  the  common  defense  and 
security. 

This  subsequent  arrangement  will 
take  effect  no  sooner  than  fifteen  days 
after  the  date  of  publication  of  this 
notice. 


Dated:  )une  2,  1987. 

For  the  Department  of  Energy. 
David  B.  Waller, 

Assistant  Sfcretory  for  International  Affairs 
and  Energ}'  Emergencies. 
(FR  Doc.  87-13039  Filed  6-8-87;  8:45  am] 

BILLING  COOC  MSO-OI-M 


Procuremerrt  and  Assistance 
Management  Directorate 

Financial  Assistance;  Determination  of 
Restricted  EHgtbJHty;  American 
Statistical  Association 

AGENCY:  Department  of  Energy. 

ACTION:  Notice  of  Solicitation  for  a 
Grant  Application. 

SUMMARY:  DOE  announces  that, 
pursuant  to  10  CFR  600.7(b),  eligibility 
for  a  grant  has  been  restricted  to  the 
American  Statistical  Association  (ASA), 
a  widely  recognized  and  highly 
prestigious  professional  society 
established  to  further  statistical  theory 
in  numerous  fields.  The  ASA  sponsors 
the  Committee  on  Energy  Statistics 
which  has  provided  EllA.  pnmarily 
during  biannual  meetings  over  the  past 
five  years,  with  guidance  in  addressing 
key  statistical,  economic,  and  technical 
issues  faced  by  ElA. 

Eligibility:  The  ASA  is  a  non-profit 
institution  with  unique  assets.  Tlie 
membership  of  the  ASA  includes  large 
numbers  of  highly-qualified  and  widely 
recognized  statisticians,  economists. 
and  other  professionals.  The  ASA  can 
effectively  and  authoritatively 
dissemina'ie  invitations  to  participate  in 
its  membership.  Therefore  DOE  has 
determined  that  it  is  appropriate  to 
restrict  eligibility  in  its  solicitation. 

Term:  The  term  (project  period)  of  the 
grant  is  expected  to  be  three  years. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Edmond  J  Golden  Jr..  U.& 

Department  of  Energy.  Office  of 

Procurement  Operations,  1000 

Independence  Avenue,  SW.. 

Washington,  DC  20585,  (202)  586-9512. 

Stephen  |.  Michelsen. 

Director  Contract  Operations  Division  V, 

Office  of  Procurement  Operations. 

(FR  Doc.  87-13038  Filed  6-8-87;  8:45  am] 
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Economic  Regulatory  Administration 

Action  Taken  on  Consent  Order; 
Wickett  Refining  Company 

AGENCY:  Department  of  Energy. 


UM  I 


21726 


Federal  Register  /  Vol.  52.  No.  110  /  Tuesday.  June  9.  1987  /  Notices 


Federal  Register  /  Vol.  52.  No.  110  /  Tuesday.  June  9.  1987  /  Notices 


21727 


action:  Final  action  on  proposed 
consent  order. 

SUMMARY:  The  Department  of  Energy 
(DOE)  hereby  gives  the  notice  required 
by  10  CFR  205.1991  that  it  has  adopted 
as  final  the  Consent  Order  with  Wickeft 
Refining  Company  (Wickett)  executed 
on  April  2, 1987.  and  published  for 
comment  in  52  PR  12235  on  April  15. 
1987.  After  an  audit  of  Wickett's 
compliance  with  the  federal  petroleum 
price  and  allocation  regulations,  the 
Economic  Regulatory  Administration 
(ERA)  asserted  that,  with  regard  to 
certain  processing  agreements  during 
the  period  March  through  May  1976  to 
which  Wickett  was  a  party,  the  firm  had 
violated  the  Elntitlements  Program 
regulations  (10  CFR  211.67)  and  thereby 
had  improperly  benefited  by 
approximately  $700,000.  The  Consent 
Order  resolves  these  matters  and  all 
civil  and  administrative  disputes,  claims 
and  causes  of  action  by  DOE  against 
Wickett  concerning  its  compliance  with 
the  federal  petroleum  price  and 
allocation  regulations  during  the  period 
August  1, 1973.  through  January  27. 1981. 
To  remedy  any  violations  by  Wickett 
that  may  have  occurred.  Wickett  has 
agreed  to  make  a  payment  of  $850,000  to 
the  DOE.  ERA  will  then  initiate  a  special 
refund  proceeding  under  10  CFR  Part 
205,  Subpart  V.  In  that  proceeding,  any 
person  who  claims  to  have  suffered 
injury  from  Wickett's  asserted  violations 
will  have  the  opportunity  to  submit  a 
claim  to  the  Office  of  Hearings  and 
Appeals. 

As  required  by  10  CFR  205.1991.  DOE 
provided  a  period  of  thirty  days 
following  publication  of  the  Notice  of 
Proposed  Consent  Order  for  the 
submission  of  comments.  The  ERA 
received  no  comments  in  response  to 
this  Notice.  Accordingly.  ERA  has 
determined  that  the  Consent  Order 
should  be  made  final  without 
modification.  The  Consent  Order 
becomes  effective  as  a  Final  Order  of 
the  DOE  on  the  date  of  publication  of 
this  Notice. 

FOn  FURTHER  INFORMATION  CONTACT: 
Harold  Goldsmith,  Office  of  Speical 
Counsel,  Economic  Regulatory 
Administration.  RG-30,  U.S.  Department 
of  Energy,  Washington.  DC  20585.  (202) 
585-4945. 

Copies  of  the  Consent  Order  may  be 
obtained  free  of  charge  by  written 
request  to  "Wickett  Consent  Order 
Request"  at  the  above  address  or  by 
calling  Harold  Goldsmith  at  the  above 
telephone  number.  Copies  may  also  be 


obtained  in  person  at  the  same  address 
or  at  the  Freedom  of  Information 
Reading  Room.  Room  lE-190,  Forrestal 
Building.  1000  Independence  Avenue 
SW..  Washington.  DC  20585. 

SUPPLEMENTARY  INFORMATION:  On  April 

15.  19fl~.  UOE  published  notice  in  the 
Federal  Register.  Vol.  52  at  page  12235. 
announcing  the  execution  of  a  proposed 
Consent  Order  between  Wickett  and 
DOE.  In  compliance  with  DOE 
Regulations,  that  Notice  and  a  Press 
Release  issued  April  29, 1987, 
summarized  the  Consent  Order  and  the 
facts  behind  it.  The  Notice  and  the  Press 
Release  also  gave  instructions  for 
obtaining  copies  of  the  Consent  Order. 

The  Consent  Order  may  be 
summarized  as  follows: 

1.  The  Consent  Order  resolves  all  civil 
and  administrative  disputes,  claims  and 
causes  of  action  by  DOE  against 
Wickett  concerning  its  compliance  with 
the  federal  petroleum  price  and 
allocation  regulations  for  the  period 
August  1. 1973.  through  January  27. 1981. 

2.  Wickett  will  pay  $850,000  to  the 
DOE  within  ten  days  of  the  effective 
date  of  this  Consent  Order.  These  funds 
will  be  deposited  in  a  suitable  account 
for  distribution  pursuant  to  the  special 
refund  procedures  prescribed  by  10  CFR 
Part  205.  Subpart  V. 

3.  Wickett  and  the  DOE  release  each 
other  from  further  liability  for  the 
matters  covered  by  the  Consent  Order. 
DOE  agrees  not  to  seek  penalties  from 
the  firm. 

4.  The  Consent  Order  also  provides 
details  concerning  further 
recordkeeping,  enforcement  of  the 
Consent  Order  and  further  action  in  the 
event  of  concealment  or 
misrepresentation.  The  Consent  Order 
does  not  constitute  an  admission  by 
Wickett  or  a  finding  by  DOE  of  a 
violation  of  the  federal  petroleum  price 
and  allocation  regulations. 

As  noted,  no  comments  were  received 
in  response  to  the  Notice  of  the 
Proposed  Consent  Order.  Accordingly, 
ERA  has  determined  to  adopt  the 
Proposed  Consent  Order  without 
modification  as  a  final  order  of  the  DOE, 
pursuant  to  10  CFR  205.199J.  The 
Consent  Order  becomes  effective  upon 
publication  of  this  Notice. 

Issued  in  Washington.  DC.  on  June  1. 1987. 
Marshall  A.  Staunton, 
Administrator.  Economic  Regulatory 
Administration. 

[FR  Doc.  87-13040  Filed  6-«-87;  8:45  am) 
BIU.IMQ  COOC  MSO-OI-H 


Federal  Energy  Regulatory 
Commission 

[Docket  No8.  ER87-442-000  et  aL] 

Electric  Rate  and  Corporate 
Regulation  Filings;  Duke  Power  Co.  et 

al. 

June  3. 1987. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Duke  Power  Company 

[Docket  No.  ER87-442-000| 

Take  notice  that  on  May  21, 1987, 
Duke  Power  Company  tendered  for 
filing  a  Notice  of  Cancellation  effective 
July  19. 1987.  Rate  Schedule  FERC  No. 
236,  effective  date  July  1, 1967. 

A  copy  of  the  proposed  cancellation 
has  been  served  upon  Mr.  Lynn  Lanier. 
General  Manager.  Pageland.  SC. 

Comment  date:  June  18,  1987,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

2.  Appalachian  Power  Company 
(Docket  No.  ER87-451-000J 

Take  notice  that  Appalachian  Power 
Company  (Appalachian)  on  May  27, 
1987.  tendered  for  filing  a  modification 
to  its  May  9. 1984  Electric  Service 
Agreement  (Agreement)  with  the 
Central  Virginia  Electric  Cooperative, 
Inc..  (CVEC).  The  modification  revises 
the  Agreement  between  the  parties  to 
reflect  the  addition  of  a  new  electric 
service  delivery  point.  Appalachian  has 
requested  an  effective  date  of  May  21. 
1987. 

Copies  of  the  filing  have  been 
provided  to  the  Virginia  State 
Corporation  Commission  and  to  CVEC. 

Comment  date:  June  17.  1987,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Canal  Electric  Company 

(Docket  No.  ER87-453-000) 

Take  notice  that  on  May  27, 1987, 
Canal  Electric  Company  ("Canal") 
tendered  for  filing,  pursuant  to  {  35.13  of 
the  Commission's  Regulations,  three 
proposed  Capacity  Acquisition 
Commitments  ( "Commitments")  dated 
May  7. 1987  by  and  between  itself  and 
Cambridge  Electric  Light  Company  and 
Commonwealth  Electric  Company,  as 
follows: 

(1)  Commitment  concerning  Phase  I  of 
the  Hydro-Quebec  Project. 

(2)  Commitment  concerning  Phase  II 
of  the  Hydro-Quebec  Project. 

(3)  Commitment  concerning 
acquisition  of  electric  power  from 
Connecticut  Light  and  Power  Company 


and/or  Western  Massachusetts  Electric 
Company. 

The  purpose  and  effect  of  all  three 
Commitments  is  to  supplement  the 
Capacity  Acquisition  Agreement 
("Agreement"),  Canal's  Rate  Schedule 
FERC  No.  21.  by  Commiting  Canal  to 
secure  electricity  from  the  Hydry- 
Quebec  Projet  and  from  Connecticut 
Light  and  Power  Company  and/or 
Western  Massachusetts  Electric 
Company  in  accordance  with  the  terms 
of  the  Agreement  and  for  the  benefit  of 
Cambridge  and  Commonwealth.  Canal 
has  requested  that  the  Commission 
waive  its  regulations  for  good  cause 
shown  and  to  the  extent  necessary  to 
permit  the  Commitments  to  become 
effective  as  shown  below: 

(1)  Hydro-Quebec  Phase  I:  October  1. 

1986.  the  date  upon  which  service  began. 

(2)  Hydro-Quebec  Phase  II:  August  1. 

1987,  an  even  date  approximately  sixty 
days  following  filing. 

(3]  Connecticut  Light  and  Power 
Company  and/or  Western 
Massachusetts  Electric  Company:  May 
1. 1987,  the  date  upon  which  service 
began. 

Canal  states  that  it  has  served  copies 
of  the  tendered  filing  upon  Cambridge, 
Commonwealth  and  the  Massachusetts 
Department  of  Public  Utilities. 

Comment  date:  June  17,  1987,  in 
accordance  with  the  Standard 
Paragraph  E  at  the  end  of  this  document. 

4.  Carolina  Power  &  Light  Company 

[Docket  No.  ER87-452-000] 

Take  notice  that  Carolina  Power  & 
Light  Company  on  May  27, 1987, 
tendered  for  filing  an  amendment  made 
to  the  Power  Coordination  Agreement 
(PCA)  between  the  Company  and  the 
North  Carolina  Eastern  Municipal  Power 
Agency  (NCEMPA).  The  Amendment 
amends  section  4.1(A),  section  4.2(A), 
Item  8  on  Exhibit  PCA-I-30  and  Item  6 
on  Exhibit  PCA-I-47. 

The  Amendment  is  necessary  in  order 
to  reflect  the  delivery  of  capacity  and 
energy  from  the  Kerr  Project  to 
Southeastern  Power  Administration's 
(SEPA)  preference  customers  who  are 
participants  in  NCEMPA.  These 
deliveries  are  made  by  Company 
pursuant  to  a  new  contract  between  the 
United  States  of  America  and  Carolina 
Power  &  Light  Company  dated  January 
23, 1987.  The  Amendment  to  the  PCA 
provides  for  the  credit  on  an  hourly 
basis  of  capacity  and  energy  from  the 
Kerr  Project  to  all  .  jalifying 
participants  of  NCEMPA.  Delivery  of 
power  under  this  contract  commended 
at  12:01  A.M..  February  1. 1987.  It  is 
proposed  that  the  Commission  waive  its 
60-day  noitce  requirement  and  allow  the 
Amendment  submitted  herewith  to 


become  effective  at  12:01  A.M.  on 
February  1, 1987. 

Comment  date:  June  17. 1987,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Idaho  Power  Company 

[Docket  No.  ER87-455-0001 

Take  notice  that  on  May  27, 1987, 
Idaho  Power  Company  tendered  for 
filing  pursuant  to  section  205(c)  of  the 
Federal  Power  Act  and  in  accordance 
with  the  provisions  of  §  35.30  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  Copies  of  Idaho's  agreement 
with  and/or  objections  to  the  Average 
System  Cost  adjustments  made  by  BPA 
in  its  Average  System  Cost  Report  for 
Idaho  Power's  Oregon  residential 
jurisdiction. 

This  report  contains: 

1.  BPA's  Average  System  Cost  Report 
for  Idaho  Power  Company — Oregon 
Jurisdiction,  dated  May  5, 1987. 

2.  An  Appendix  1  for  the  Company's 
Idaho  jurisdiction  which  demonstrates 
an  ASC  of  17.45  mills  per  kwh  pursuant 
to  BPA's  1984  ASC  Methodology.  Also 
attached  are  supplemental  schedules 
which  detail  the  allocation  and 
functionalization  of  each  cost  item 
referenced  in  the  Appendix  1.  Included 
are  detailed  tables  which  indicate  the 
jurisdictional  separation  study  results 
using  the  same  allocation  methods  and 
procedures  used  by  the  Oregon  Public 
Utility  Commission  in  its  Order  No.  86- 
950.  and  reviewed  by  BPA  in  its  ASC 
Report  dated  May  5, 1987. 

Comment  date:  June  17, 1987,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Iowa  Southern  Utilities  Company 

[Docket  No.  ER87-454-000] 

Take  notice  that  on  May  27, 1987, 
Iowa  Southern  Utilities  Company  (Iowa 
Southm)  tendered  for  filing  a  Facilities 
and  Operating  Agreement  Ottumwa 
Generating  Station  Unit  1  Electric 
Transmission  and  Substation  Facilities 
(Agreement),  dated  May  22, 1981, 
between  Iowa  Southern,  Iowa  Public 
Service  Company  (Public  Service),  Iowa- 
Illinois  Gas  and  Electric  Company 
(Iowa-Illinois),  Iowa  Power  and  Light 
Company  (Iowa  Power),  and  Iowa 
Electric  Light  and  Power  Company 
(Iowa  Electric). 

The  Agreement  sets  forth  the  terms 
and  conditions  for  the  joint  ownership, 
construction,  operation  and 
maintenance  of  Ottimiwa  Generating 
Station  Unit  1  Electric  Transmission  and 
Substation  Facilities  (Unit  1 
Transmission).  Tlie  Agreement  also 
provides  for  the  determination  and 
establishment  of  capacity  schedules  in 


Unit  1  Transmission  and  for  assignment 
of  such  capacity  schedules  by  a  party  to 
another  party  or  to  a  non-party, 
including  the  associated  rights, 
obligations  and  charges.  The  Agreement 
also  sets  forth  the  procedure  for  the 
computation  of  each  party's  share  of 
capacity  losses  and  energy  losses  on 
Unit  1  "Transmission  and  Iowa 
Southern's  Transmission  System. 

Iowa  Southern  requests  a  waiver  of 
the  Commission's  notice  requirement 
and  Iowa  Southern  requests  that  the 
filing  be  permitted  to  become  effective 
May  2Z  1987. 

Comment  date:  June  17, 1987,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Puget  Sound  Power  &  Light  Company 

[Docket  No.  ER87-275-O0O1 

Take  notice  that  on  May  22, 1987, 
Puget  Sound  Power  &  Light  Company 
("Puget")  tendered  for  filing  pursuant  to 
Rule  602  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.602). 
an  Offer  of  Setdement  regarding  a 
Revised  Supplement  providing  for  a  rate 
schedule  change  for  transmission 
service  provided  by  Puget  to  the 
Bonneville  Power  Administration 
("BPA")  under  Supplement  No.  5  to  the 
General  Transfer  Agreement  between 
Puget  and  BPA  (Contract  No.  14-03-001- 
11487).  Puget  states  that  the  Offer  of 
Settlement  indicates  BPA's  agreement  to 
the  rates  contained  in  the  Revised 
Supplement,  and  resolves  all  issues 
between  Puget  and  BPA  with  respect  to 
the  above-referenced  docket. 

Copies  of  this  filing  w  ill  be  served 
upon  al!  parties  to  the  above-referenced 
docket  in  accordance  with  section  (d)  of 
Rule  602. 

Comment  date:  June  17. 1987,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice, 

B.  Western  Massachusetts  Electric 
Company 

(Docket  No.  ER87-707-005] 

Take  notice  that  on  May  26, 1987, 
Western  Massachusetts  Electric 
Company  (WMECO)  tendered  for  filing 
an  amendment  to  its  refund  compliance 
report  filed  on  May  14. 1987  in 
accordance  with  the  Commission's 
Order,  issued  March  30, 1987.  WT^CO 
states  that  on  April  23, 1987  is  made 
refunds  to  its  customers  with  interest 
accrued  through  that  date  for  the 
difference  between  the  Company's 
originally  filed  rates  and  the  compliance 
rates.  'WMECO  states  that  in  the  process 
of  preparing  the  May  14th  refund 
compliance  report,  an  error  was 
discovered  in  the  demand  charge.  That 
was  reported  in  the  May  14th  report. 
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The  impact  of  this  error  had  the  effect  of 
overstating  refunds  (including  interestj 
by  $6,315.  As  noted  in  the  May  14th 
fihng,  WMECO  submitted  revised 
refund  notifications  to  its  customers  on 
May  18,  1987  to  correct  the  errnr. 
WMECO  states  that  by  this  submittal  it 
is  reporting  on  the  corrected  funds. 

This  repwrt  includes  the  following: 
Attachment  A — Monthly  billing 
determinants  and  revenues  at 
proposed  and  compliance  rates  for  the 
period  April  1,  1986  through  April  23. 
1987. 
Attachment  B — Computation  of  the 
monthly  refunds,  including  interest, 
for  the  monthly  billings  for  the  period 
April  1. 1986  through  April  23.  1987. 

Comment  date:  June  17. 1987,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  Hling  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE.,  Wahsington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  un  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  pmceeding. 
Any  person  wishing  tu  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb, 
Secretary. 
[FR  Doc.  87-13081  Filed  6-8-87;  8:45  am) 

BILUNQ  COOE  6717-01-M 


[Docket  Nos.  QF84-399-005,  t  sL] 

Small  Power  Production  and 
Cogeneration  Facilities;  Qualifying 
Status;  Certificate  Applications,  etc^ 
Viking  Energy  of  UcBaln  Limited 
Partnerstilp,  et  al. 

Comment  date:  Thirty  days  from 
publication  in  the  Federal  Register,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
June  2. 1967. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission. 


1.  Viking  Elnerxy  of  McBain  Limited 
Partnership 

(Docket  No.  QFM-399-005I 

On  May  14,  1987,  Viking  Energy  of 
McBain  Limited  Partnership  (Applicant). 
of  4008  West  Wackerley  Road.  Midland. 
Michigan  48640  submitted  for  filing  an 
application  for  recertification  of  a 
facility  as  a  qualifying  small  power 
production  facility  pursuant  to  J  292.207 
of  the  Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

Under  the  instant  application, 
recertification  is  sought  due  to  a 
decrease  in  the  net  electric  power 
production  capadty  of  the  facility  from 
18.5  MW  to  16.3  MW  Also,  the  usage  of 
natural  gas  will  be  reduced  to  a 
maximum  of  9%  of  the  total  annual 
energy  input  of  the  facility  during  any 
calendar  year  period,  and  wood  will  be 
burned  in  a  travelling  grate  boiler 
instead  of  a  two  stage  burner. 
Installation  of  the  facility  is  expected  to 
begin  during  1987. 

2.  Vikinx  Energy  of  Lincoln  Limited 
Partnership 

[Docket  No.  QF84-349-0051 

On  May  14, 1987,  Viking  Energy  of 
Lincoln  Limited  Partnership  (Applicant), 
of  4008  West  Wackerley  Road.  Midland. 
Michigan  46640  submitted  fur  filing  an 
application  fur  rvcertification  of  a 
facility  as  a  qualifying  small  power 
production  facility  pursuant  to  §  292.207 
of  the  Commissions  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

Under  the  instant  application, 
recertification  is  sought  due  to  a 
decrease  in  the  net  electric  power 
production  capacity  of  the  facility  from 
18.5  MW  to  16.3  MW  Also,  the  usage  of 
natural  gas  will  be  reduced  to  a 
maximum  of  9%  of  the  total  annual 
energy  input  of  the  facility  during  any 
calendar  year  period,  and  wood  will  be 
burned  in  a  travelling  grate  boUer 
instead  of  a  two  stage  burner. 
Installation  of  the  facility  is  expected  to 
begin  during  1987. 

3.  American  REF-FUEL  Company  of 
Oyster  Bay 

(Docket  No.  QF87-427-0001 

On  May  19, 1987,  American  REF- 
FUEL  Company  of  Oyster  Bay 
(Applicant),  of  P.O.  Box  3151,  Houston, 
Texas  77253  submitted  for  filing  an 
application  for  certification  of  a  facility 
as  a  qualifying  small  power  production 
facility  pursuant  'o  J  292JJ07  of  the 
Commission  s  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 


The  small  power  production  facility 
will  be  located  in  Oyster  I3ay.  New 
York.  The  facility  will  consist  of  two  (2) 
waterwall  steam  generators  and  one 
turbine-generator.  The  net  electnc 
power  production  capacity  will  be  27 
megawatts  TTie  primary  energy  source 
will  be  biomass  in  the  form  of  municipal 
solid  waste.  Natural  gas  and  oil  will  be 
used  for  ignition,  start-up.  testing,  flame 
Stabilization,  and  temperature  control. 
However,  such  fossil  fuel  uses  will  not 
in  aggregate  exceed  approximately  9%  of 
the  total  energy  input  of  the  facility 
during  any  calendar  year  period. 
Construction  of  the  facility  will  begin  in 
the  summer  of  1988. 

4.  Onondaga  Cogeneration  Limited 
Partnership 

[Docket  No.  QF87 -429-000] 

On  May  21.  1967.  Onondaga 
Cogeneration  Limited  Partnership 
(Applicant),  of  58  West  88th  Street.  New 
York.  New  York  10024,  submitted  for 
filing  an  application  for  certification  of  a 
facility  as  a  qualifying  cogeneration 
facility  pursuant  to  S  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  combined-cycle  cogeneration 
facility  will  be  located  in  Onondaga 
County.  New  York.  The  facility  will 
consist  of  a  combustion  turbine 
generating  unit,  a  heat  recovery  steam 
generator  and  an  extraction/condensing 
steam  turbine  generating  unit.  Steam 
recovered  from  the  facility  will  be  used 
for  space  heating  and  cooling  and  drying 
and  sanitizing  in  an  industrial  proc;e88. 
The  net  electric  power  production 
capacity  of  the  facility  will  be  79  MW. 
The  primary  energy  source  will  he 
natural  gas.  Installation  of  the  facility 
will  begin  in  1988. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NT!..  Washington, 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  be  the  proceeding. 
Any  person  wishing  to  l)ecome  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection. 

Kenneth  F.  Plumb. 

Secretary. 

[FR  Doc.  87-13094  Filed  6-8-87;  8:45  amj 

BILUNG  COO£  »7\7-01-tl 


[Docket  No.  RP87-70-0001 

East  Tennessee  Natural  Gas  Co.;  Filing 
of  Changes  in  Rates 

June  3.  1987. 

Take  notice  that  on  May  29. 1987,  East 
Tennessee  Natural  Gas  Company  (East 
Tennessee)  tendered  for  filing  changes 
to  Original  Volume  No.  1  of  its  FERC 
Gas  Tariff  to  be  effective  on  July  1, 1987. 
consisting  of  the  following  revised  tariff 
sheets: 

Substitute  Twenty-seventh  Revised 

Sheet  No.  4 
First  Revised  Sheet  Nos.  111.  139, 140 

and  278 
Second  Revised  Sheet  Nos.  120. 192.  261 

and  262 
Fourth  Revised  Sheet  No.  124 
Fifth  Revised  Sheet  No.  121 
The  changes  would  increase  non-gas 
revenues  from  jurisdictional  sales  by 
$7,589,263  based  on  the  test  period 
consisting  of  the  twelve  months  ended 
February  28, 1987.  East  Tennessee  states 
that  the  increased  rates  are  required  to 
reflect  increased  plant  and  related 
expenses,  a  decline  in  sales  volumes  for 
the  historic  market  and  an  increase  in 
volumes  due  to  the  addition  of  the  new 
CD  sales  customer,  changes  in  the  cost 
of  materials,  supplies,  wages  and 
services,  and  other  costs  required  to 
operate  and  maintain  its  pipeline 
system,  and  a  claimed  overall  return  of 
14.12%.  East  Tennessee  has  also 
included  in  this  filing  Alternate 
Substitute  Twenty-seventh  Revised 
Sheet  No.  4  to  be  effective  in  the  event 
that  the  Commission  in  Docket  No. 
RP82-124  orders  that  East  Tennessee's 
minimum  commodity  bill  be  eliminated, 
thereby  reducing  East  Tennessee's 
commodity  billing  determinants. 

The  changes  also  incorporate 
revisions  to  the  tariff  that  are  necessary 
to  conform  to  East  Tennessee's  method 
of  allocating  demand  costs  on  the  basis 
of  contract  demands,  to  update  its  Index 
of  Purchasers  to  reflect  authorized 
revisions  to  various  of  its  customers' 
contract  demands,  to  conform  the 
payment  due  date  to  the  billing  date 
provided  for  in  the  tariff,  to  clarify  the 
form  of  Gas  Sales  Contract  under  the 
CD  Rate  Schedule,  and  to  update 
Annual  Quantity  Entitlements  and  Dj 
renomination  levels  to  reflect  test  period 
Di  volumes. 
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Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  I*rocedure  (18  CFR  385.211, 
385.214).  AM  such  motions  or  protests 
should  be  died  on  or  before  June  10, 
1987.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary 
[FR  Doc.  87-13092  Filed  6-8-87;  8:45  am] 

BILUNG  COOE  S7I7-01-M 

(Docket  No.  TA87-2-2-000] 

East  Tennessee  Natural  Gas  Co.,  Rate 
Filing  Pursuant  to  Tariff  Rate 
Adjustment  Provisions 

June  3,  1987. 

Take  notice  that  on  May  29, 1987.  East 
Tennessee  Natural  Gas  Company  (East 
Tennessee)  tendered  for  filing  Twenty- 
Seventh  Revised  Sheet  No.  4  and  First 
Revised  Sheet  No.  123A  to  Original 
Volume  No.  1  of  its  FERC  Gas  Tariff,  to 
be  effective  July  1, 1987. 

East  Tennessee  states  that  the 
purpose  of  these  revised  tariff  sheets  is 
to  reflect  PGA  rate  adjustments  based 
on  its  anticipated  cost  of  purchased  gas 
and  reflects  (1)  a  rate  change  filed  by 
Tennessee  Gas  Pipeline  Company,  a 
Division  of  Tenneco  Inc.,  in  Docket  No. 
TA87-1-9  and  (2)  purchases  from 
various  local  suppliers.  The  filing  also 
reflects  revisions  to  certain  provisions  of 
section  22.4  of  the  General  Terms  and 
Conditions  of  East  Tennessee's  FERC 
Gas  Tariff  East  Tennessee  respectfully 
requests  that  the  Commission  grant  any 
waivers  of  its  regulations  required  in 
order  to  make  these  tariff  sheets 
effective  as  proposed. 

East  Tennessee  states  that  copies  of 
the  filing  have  been  mailed  to  all  of  its 
jurisdiction  customers  and  affected  state 
regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington 
DC  20426,  in  accord  with  Rules  211  and 
214  of  the  Commission's  rules  of  Practice 
and  Procedure.  All  such  motions  or 
protests  should  be  filed  on  or  before 


June  10, 1987.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb. 
Secretary. 

[FR  Doc.  87-13088  Filed  6-8-87;  8:45  am) 
BILUNG  COOE  6717-01-M 


(Docket  No.  TA87-4-5-0001 

Midwestern  Gas  Transmission  Co.; 
Rate  Filing  Pursuant  to  Tariff  Rate 
Adjustment  Provisions 

June  3,  1987. 

Take  notice  that  on  May  29, 1987. 
Midwestern  Gas  Transmission 
Company  (Midwestern)  filed  Twenty- 
Fifth  Revised  Sheet  No.  5  to  Original 
Volume  No.  1  of  its  FERC  Gas  Tariff,  to 
be  effective  July  1, 1987. 

Midwestern  states  that  the  purpose  of 
the  filing  is  to  reflect  for  its  Southern 
System  PGA  rate  adjustments  based  on 
(1)  rate  changes  filed  by  Tennessee  Gas 
Pipeline  Company,  a  Division  of 
Tenneco  Inc.,  and  (2)  purchases  from 
local  producer  suppliers. 

Midwestern  states  that  copies  of  the 
filing  have  been  mailed  to  all  of  its 
jurisdictional  customers  and  affected 
state  regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  June  10, 1987.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  interevene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb, 
Secretary. 
(FR  Doc.  87-13087  Filed  6-6-87;  8:45  am) 
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( Socket  No.  RP85-2 10-0031 

Pingwood  Gathering  Co.;  Filing  of 
Revised  Tariff  Sheets 

I      e  J.  1987. 

Take  notice  that  on  June  1. 1987. 
Ringwood  Gathering  Company  tendered 
for  filing  Eleventh  Revised  Sheet  No.  4 
and  Forty-First  Revised  Sheet  PGA-1. 
Ringwood  Gathering  Company  states 
that  these  sheets  will  become  effective 
on  July  1. 1987.  to  reflect  a  decrease  in 
its  sale  for  resale  rate.  This  decrease 
reflects  a  change  in  the  maximum 
corporate  federal  tax  rate. 

Ringwood  Gathering  Company  further 
states  that  this  filing  is  being  made  only 
to  restate  the  base  tariff  rate  to  reflect 
changes  in  federal  taxation  and  to 
include  language  in  its  tariff  related  to 
the  tax  tracker  provision  contained  in 
Appendix  B  of  the  Order  Consolidating 
Proceedings  and  Accepting  Contested 
Offer  of  Settlement  issued  July  2. 1986 
by  the  Federal  Energy  Regulatory 
Commission.  No  other  changes  are 
contained  herein. 

Ringwood  Gathering  Company  states 
that  copies  of  this  fihng  were  served 
upon  Williams  Natural  Gas  Company, 
Oklahoma  Natural  Gas  Company  and 
interested  state  conunissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  Tile  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE .  Washington 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  Tiled  on  or 
before  June  10,  1987.  Protests  will  be 
considered  by  the  Conunission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestaTits  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb. 
Secretary. 
[PR  Doc.  87-13083  Filed  6-8-87:  8:45  amj 

BIUJNO  COOC  tTU-Ot-M 


[Oochet  No  RP86-86-0041 

Sabine  Pipe  Une  Co^  Compliance 
Filing 

June  3.  1987. 

Take  notice  that  on  June  1, 1987. 
Sabine  Pipe  Line  Company  (Sabine) 
tendered  for  filing  Third  Revised  Sheet 
Nos.  20  and  400  to  its  FERC  Gas  Tariff, 
P'irst  Revised  Volume  No.  1.  Sabine 
states  that  this  filing  is  made  to  comply 


with  Article  V  of  its  Stipulation  and 
Agreement  dated  November  25.  1966, 
and  the  Commission's  letter  order  dated 
January  13.  1987  Tht  rt-vised  tariff 
sheets  reflect  rates  hivior  effect  to  the 
Statutory  federal  income  tnx  rate  change 
to  34  percent  effective  July  1.  1987.  and 
the  amortizahon  of  Sabine's  excess  tax 
in  its  deferred  income  tax  reserve. 

Sabine  has  mailed  copies  of  this  filing 
to  each  affected  service  customer. 

Any  person  desinng  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NK..  Washington. 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  June  10. 1987.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb, 
Secretary. 
\YK  Doc  87-1 30e9  Filed  6-8-87:  8:45  amJ 

BtLUNQ  COOC  •717-01-« 


(Docket  No.  TA87-2-6-000 1 

Sea  Robin  Pipeline  Co;  Filing  of 
Revised  Tariff  Sheets 

June  3.  1987. 

Take  notice  that  on  May  29.  1967,  Sea 
Robin  Pipeline  Company  (Sea  Robin) 
tendered  for  filing  to  its  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  Gas  Tanff  as  part  of 
Original  Volume  No.  1  the  following 
tariff  sheets: 

Forty-Seventh  Revised  Sheet  No.  4. 
Tenth  Revised  Sheet  No.  4-B, 
Twenty-Fifth  Revised  Sheet  No.  4-A. 
Second  Revised  Sheet  No.  4-Al. 
Second  Revised  Sheet  No.  4-A2. 
First  Revised  Sheet  No.  7-A. 
Second  Revised  Sheet  No.  7-C 
First  Revised  Sheet  No.  17. 
Second  Revised  Sheet  No.  19.  and 
First  Revised  Sheet  No.  a 

Sea  Robin  also  tendered  for  filing  to 
its  FERC  Gas  Tariff  Original  Volume  No. 
2.  Thirtieth  Revised  Sheet  No.  127-D  and 
Thirtieth  Revised  Sheet  No.  135-C 

The  proposed  effective  date  for  each 
of  the  preceding  tariff  sheets  is  July  1. 
1987.  Tariff  Sheet  Nos.  4.  4-B.  127-D. 
and  135-C  are  filed  pursuant  to  Sea 
Robin's  Purchase  Gas  Cost  Adjustment 
sections  of  its  tariff.  Tanff  Sheet  Nos.  4. 


127-D.  135-C,  4-A,  4-Al,  and  4--A2  are 
filed  pursuant  to  the  settlement  in 
Docket  No.  RP85-167  which  was 
approved  by  Commission  order  issued 
February  25, 1986.  which  provides  for  a 
Tax  Tracker  to  reflect  the  lower  1987 
Tax  Rate.  Sea  Robin  filed  Sheet  Nos.  7- 
A.  7-C.  17.  and  19  to  reflect  changes  in 
Sea  Robin's  tariff  language  to  provide 
for  an  annual  surcharge  requested  in 
this  filing.  Sheet  No.  8  is  filed  to  remove 
First  Use  Tax  tariff  language  pursuant  to 
Commission  order  in  Docket  No.  TA87- 
1-6-000,  001.  The  proposed  tariff  sheets 
reflect  a  13.31*  and  51.46*  reduction  in 
rates  for  sales  at  Erath  and  Pecan 
Island,  respectively. 

Sea  Robin  states  that  these  revised 
tariff  sheets  and  supporting  data  are 
being  mailed  to  its  jurisdictional  sales 
customers  and  to  interested  state 
regulatory  agencies.  Transportation 
customers  are  being  mailed  copies  of  the 
transportation  tariff  sheets  and  the 
transmittal  letter. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE.,  WashmRton. 
DC  20426.  in  accordance  with  §  385.214 
and  385.211  of  this  chapter  All  such 
motions  or  protests  should  be  filed  on  or 
before  June  10.  1987.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb. 
Secretary. 
[FR  Doc.  87-13084  Filed  6-8-87;  8;45  am) 

BIIXINQ  COOC  •717-01-4I 


[Docket  No.  TA87-2-8-OO0 1 

South  Georgia  Natural  Gas  Co.; 
Proposed  Changes  to  FERC  Gas  Tariff 

June  3.  1987. 

Take  notice  that  on  May  29. 1987. 
South  Georgia  Natural  Gas  Company 
(South  Georgia)  tendered  for  filing 
Forty-First  Revised  Sheet  No.  4  to  its 
FPC  Gas  Tanff  First  Revised  Volume 
No.  1.  This  tariff  sheet  and  supporting 
information  is  being  filed  with  a 
proposed  effective  date  of  July  1. 1987, 
pursuant  to  the  Purchased  Gas  Cost 
Adjustments  provisions  set  out  in 
Section  14  of  South  Georgia's  tariff. 

South  Georgia  states  that  its  Forty- 
First  Revised  Sheet  No.  4  reflects  a 


decrease  in  the  commodity  component 
of  11.4H  per  MMBtu.  an  increase  in  the 
demand  component  of  $2,219  per 
MMBlu.  and  a  decreiise  of  11.23*  per 
MMBtu  in  the  Surcharge  Adjustment 
presently  in  effect. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Wdshington, 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  p-otests  should  be  filed  on  or 
before  June  10. 1987.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb, 
Secretary 
(FR  Doc.  87-13093  Filed  6-8-87;  8:45  am] 

BILUNO  CODE  6717-01-M 

(Docket  No.  RPB7-53-001  j 

Southern  Natural  Gas  Co.;  Compliance 
Filing 

June  3. 1987. 

Take  notice  that  on  May  27. 1987. 
Southern  Natural  Gas  Company 
(Southern)  tendered  for  filing  Original 
Sheet  Nos.  45E.3  and  45E.4  to  its  FERC 
Gas  Tariff  Sixth  Revised  Volume  No.  1. 
to  be  effective  May  1, 1987. 

Southern  states  that  the  revised  tariff 
sheets  are  in  compliance  with  Ordering 
Paragraph  (C)  of  the  Commission's  April 
30,  1987  order  in  Docket  No.  RP87-53 
and  modify  the  new  section  17.6  of 
Southern's  FERC  Gas  Tariff  permitting  it 
to  revise  its  rates  on  an  interim  basis  in 
accord  with  the  April  30. 1987  order. 

Copies  of  the  filing  were  served  upon 
the  Company's  jurisdictional  customers 
and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE..  Washington, 
DC  20426.  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  All  such 
motions  or  protests  should  be  filed  on  or 
before  June  10, 1987.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 


must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Kenneth  F.  Plumb, 

Secretary. 

(FR  Doc  87-13090  Filed  6-6-87;  8:45  am] 

BlUiNQ  COOC  e7l7-01-M 


( Docket  No.  TA87-2-9-OO0]  / 

Tennessee  Gas  Pipeline  Company,  a 
Division  of  Tenneco  Inc.;  Rate  Change 
Under  Tariff  Rate  Adjustment 
Provisions 

June  3.  1987. 

Take  notice  that  on  May  29. 1987, 
Tennessee  Gas  Pipeline  Company,  a 
Division  of  Tenneco.  Inc.  (Tennessee) 
tendered  for  filing  the  following  tariff 
sheets  to  its  FERC  Gas  Tariff  to  be 
effective  July  1, 1987: 
Second  Revised  Volume  No.  1 

Second  Revised  Sheet  No.  20 

Third  Revised  Sheet  No.  21 
Original  Sheet  Nos.  31  through  45 
Original  Volume  No.  2 

Third  Revised  Sheet  No.  5 

Tennessee  states  that  the  purpose  of 
the  revised  tariff  sheets  is  to  reflect  PGA 
rate  adjustments  pursuant  to  Article 
XXIII  of  the  General  Terms  and 
Conditions  of  its  FERC  Gas  Tariff 
Tennessee  also  indicates  that  the  tariff 
sheets  set  forth  demand  surcharges  for 
recovering  retroactive  Order  No.  94 
payments  in  accord  with  Article  VI  of 
the  Settlement  Agreement  (February  5. 
1985)  in  Docket  No.  CP84-^41.  et  aJ.  In 
addition.  Tennessee  states  that  its  filing 
reflects  a  Current  Purchased  Gas  Cost 
Rate  Adjustment  applicable  to  the 
Demand  Rate  based  on  S3.9  million 
inventory  carrying  charges  which 
Tennessee  projects  it  will  pay  to  ARCO 
Oil  and  Gas  Company,  a  Division  of 
Atlantic  Richfield  Company  (ARCO) 
under  an  agreement  which  became 
effective  April  16, 1987. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
NorthCapitol  Street,  NE..  Washington, 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  June  10,  1987.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection. 

Kenneth  F.  Plumb, 

Secretary. 

(FR  Doc.  87-13088  Filed  6-8-87;  8:45  am) 

BILLING  CODC  6717-01-M 

(Docket  No.  TA87-2-1 1-000] 

United  Gas  Pipe  Line  Co.;  Filing  of 
Revised  Tariff  Sheets 

June  3.  1987. 

Take  notice  that  on  May  29, 1987, 
United  Gas  Pipe  Line  Company  (United) 
tendered  for  filing  to  its  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  Gas  Tariff  First  Revised 
Volumfe  No.  1,  the  following  tariff  sheets: 

Revised  Seventy-Sixth  Revised  Sheet 

No.  4, 
Fifteenth  Revised  Sheet  No.  4-A, 
Fifteenth  Revised  Sheet  No.  4-B. 
Revised  Twentieth  Revised  Sheet  No.  4- 

C,  and 
First  Revised  Sheet  No.  74-L. 

Tariff  Sheets  4,  4-A,  and  4-B  and 
supporting  information  are  being  filed 
pursuant  to  sections  19,  21,  23,  and  24  of 
United's  Tariff.  The  proposed  Sheet  No. 
4  reflects  United's  request  to  amortize 
the  unrecovered  gas  cost  over  a  twenty- 
four  month  period.  Tariff  Sheet  No.  4-C 
is  submitted  pursuant  to  the  letter  order 
issued  by  the  Office  of  Pipeline  and 
Producer  Regulations  dated  Januar>'  27, 
1982  in  Docket  No.  CP81-387-000.  Tariff 
sheet  74-L  reflects  the  removal  of 
obsolete  First  Use  Tax  language  from 
United's  tariff  The  proposed  effective 
date  of  each  preceding  tariff  sheet  is 
July  1, 1987. 

United  states  that  the  combination  of 
the  current  adjustment  decrease  and  the 
proposed  two  year  deferral  of 
unrecoverable  purchase  gas  costs 
permits  United's  ongoing  cost  of  gas  to 
remain  relatively  sable  over  the  six 
month  PGA  period. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  §§  385.214 
and  385.211  of  this  chapter.  All  such 
motions  or  protests  should  be  filed  on  or 
before  June  10, 1987.  Protest  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
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Commission  and  are  available  for  public 

inspection. 

Kenneth  F.  Plumb, 

Secretary. 

(FR  Doc.  87-13085  Filed  6-8-fl7;  8:45  am) 

BILLING  CODE  e717-01-M 


(Docket  No.  RP86-44-003] 

Valero  Interstate  Transmission  Co.; 
Compliance  Filing 

June  3.  1987. 

Take  notice  that  on  May  27, 1987, 
Valero  Interstate  Transmission 
Company  (Vitco)  tendered  for  filing  the 
following  tariff  sheets  to  its  FERC  Gas 
Tariff: 

Original  Volume  No.  1 

13th  Revised  Sheet  No.  14 

5th  Revised  Sheet  No.  14.2 
Original  Volume  No.  2 

10th  Revised  Sheet  No.  6 

Vitco  states  that  these  tariff  sheets  are 
submitted  pursuant  to  Article  V  of  the 
"Stipulation  and  Agreement  in 
Settlement  of  Rale  Proceedings" 
approved  by  Commission  Order  issued 
October  3.  1986  in  Docket  No.  RP86-44- 
000.  These  tariff  sheets  reflect  a 
reduction  equivalent  to  $.0018  per 
MMBtu  to  be  effective  July  1, 1987,  to 
reflect  the  reduction  of  the  Federal 
Income  Tax  rate  from  46%  to  34%. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE..  Washington, 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  June  10, 1987.  Protest  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb. 
Secretary. 
[FR  Doc.  87-13091  Filed  6-8-87;  8:45  am  J 

BILLING  COOE  •717-01-M 


Western  Area  Power  Administration 

Pick-Sloan  Missouri  Basin  Program- 
Eastern  Division;  Proposed  Rate  for 
Economy  Energy 

agency:  Western  Area  Power 
Administration.  Department  of  Energy. 


action:  Notice  of  Proposed  Rate  for 
Economy  Energy. 

summary:  The  Billings  Area  Office 
(BAO)  of  the  Western  Area  Power 
Administration  (Western)  markets 
capacity  and  energy  from  the  Pick-Sloan 
Missouri  Basin  Program-Eastern 
Division  and  all  revenues  are  applied  to 
annual  expenses  and  repayment  of 
investment.  Short-term  surplus  energy  is 
sold  under  several  classifications,  one  of 
which  is  Fuel  Replacement  Energy.  T?ie 
pricing  for  that  energy  is  85  percent  of 
the  cost  of  the  saved  fuel  plus  50  percent 
of  any  other  savings  realized  by  the 
purchaser.  Because  of  the  present-day 
situation  of  highly  competitive  markets 
due  to  large  regional  surplus  generation, 
as  well  as  other  factors,  the  pricing  of 
Fuel  Replacement  Energy  against  saved 
fuel  cost  at  a  specific  oil-  or  coal-fired 
unit  is  difficult.  Western's  objective 
remains  that  of  utilizing  short-term 
hydro  surpluses  to  conserve  fossil  fuel, 
and  proposes  to  adopt  a  pricing 
methodology  which  is  based  upon  short- 
term  energy  pricing  among  power 
suppliers.  A  rate  for  Economy  Energy  is 
proposed  to  be  adopted  and  continued 
until  such  time  as  Western  may 
determine  that  it  is  no  longer 
appropriate.  Fuel  Replacement  Energy 
as  a  class  of  service  will  be  retained. 
The  proposed  rate  for  Economy  Energy 
is  as  follows: 

The  rate  for  Economy  Energy  is  based  upon 
the  pricing  for  ahort-term  energy  sales  among 
power  suppliers  within  the  interconnected 
systems. 

DATES:  Publication  of  this  notice  in  the 
Federal  Register  begins  a  30-day  public 
comment  and  consultation  period. 
Written  comments  on  the  proposal  will 
be  accepted  until  July  9, 1987. 
ADDRESS:  Written  comments,  as  well  as 
requests  for  further  information,  may  be 
submitted  to  the  following  address 
throughout  the  consultation  and 
comment  period:  Mr.  James  D.  Davies, 
Area  Manager.  Billings  Area  Office. 
Western  Area  Power  Administration, 
P.O.  Box  EGY,  Billings,  Montana  59101; 
Telephone:  (406)  657-6532. 
SUPPtfMENTARY  INFORMATION:  Difficulty 
is  being  encountered  by  BAO 
concerning  the  marketing  of  Fuel 
Replacement  Energy  under  the  existing 
pricing  mechanism.  BAO  sells  shori- 
term  surplus  energy  to  entities  that 
reduce  power  production  from,  or  shut 
down,  fossil-fueled  power-plants  to 
conserve  fuel.  Selling  surplus  energy  at 
85  percent  of  a  plant's  fuel  cost  provided 
a  basis  for  pricing  and  could  be  adhered 
to  when  a  specific  unit  could  easily  be 
identified.  The  price  of  the  energy  was 
directly  related  to  the  results  obtained; 


i.e.,  saved  fuel.  However,  present-day 
situations  in  the  utility  industry  have 
changed  from  when  the  sale  of  Fuel 
Replacement  Energy  was  initiated  more 
than  20  years  ago.  Today,  major  utilities 
have  numerous  plants  in  daily  operation 
which  may  vary  in  size  from  relatively 
small  to  extremely  large  and  which  have 
a  wide  range  of  operating  costs.  Because 
of  multiple-unit  operations,  utilities 
often  reduce  power  generation  of  more 
than  one  unit  when  buying  energy  from 
another  utility.  A  utility's  highest  cost 
unit  is  not  always  the  one  reduced  in 
power  level  because  of  such 
considerations  as  "take  or  pay"  coal 
contracts  or  transmission  constraints. 
Minimum  power  levels  of  large  plants 
also  affect  which  units  may  be  backed- 
down. 

Economic  dispatch  is  evolving  among 
utilities,  as  in  the  State  of  Iowa,  where  a 
newly  formed  organization  will  be 
conducting  surplus  energy  transactions 
on  the  basis  of  the  composite  hourly 
costs  of  most  of  the  investor-owned 
units  in  Iowa.  Superimposed  upon  all  of 
the  factor  noted  above  is  the  matter  of 
large  regional  surpluses  which  results  in 
a  highly  competitive  market.  Because  of 
these,  and  other  considerations,  pricing 
of  short-term  energy  transactions  among 
power  suppliers  is  driven  by  factors 
other  than  fuel  savings  at  a  particular 
plant.  The  effect  is  that  it  is  increasingly 
more  difficult,  and  less  significant,  for 
Western  to  base  short-term  surplus 
energy  prices  on  fuel  savings  associated 
with  a  specific  generating  unit. 

The  BAO  considers  that  many  short- 
term  surplus  energy  sale  which  have 
previously  been  conducted  as  Fuel 
Replacement  Energy  sales  can  be  more 
appropriately  conducted  under  the 
proposed  category  of  Economy  Energy. 
Conservation  of  fuel  will  still  be 
accomplished  and  can  be  quantified  as 
at  present,  but  the  energy  prices  will 
directly  reflect  all  of  the  factors  which 
establish  short-term  energy  prices 
among  thermal  suppliers.  As  with  all  of 
BAO's  short-term  surplus  energy  sales, 
any  transmission  costs  or  losses  beyond 
the  limits  of  the  Federal  transmission 
system  will  be  the  responsibility  of  the 
purchaser.  At  present,  a  number  of 
utilities  interconnected  with  the  Federal 
Transmission  system  do  not  purchase 
Fuel  Replacement  Energy.  These  utilities 
are  able  to  purchase  surplus  energy  from 
others  at  costs  less  than  85  percent  of 
fuel  savings  for  their  relatively  more 
costly  units.  In  this  regard,  the  adoption 
of  Economy  Energy  as  a  class  of  service 
can  be  expected  to  increase  the  number 
of  utilities  to  whom  Western  will  market 
short-term  surplus  energy.  However,  it  is 
not  anticipated  that  it  will  provide  a 


revenue  change  from  what  would 
otherwise  be  obtained  from  Fuel 
Replacement  Energy  sales  because  there 
will  not  be  an  increase  in  the  amount  of 
energy  for  sale,  nor  is  it  anticipated  that 
there  will  be  significant  change  in  hydro 
energy  prices  as  a  result  of  this  change 
in  ratesetting  methodology. 

Power  rates  for  Western  are 
established  pursuant  to  the  Department 
of  Energy  Organization  Act  of  August  4, 
1977  (42  U.S.C.  7101.  et  seq.);  the 
Reclamation  Act  of  1902  (43  U.S.C.  372. 
et  seq.],  as  amended  and  supplemented 
by  subsequent  enactments,  particular 
section  9(c)  of  the  Reclamation  Project 
Act  of  1939  (43  U.S.C.  4856b(c));  and  the 
acts  specifically  applicable  to  the 
project  systems  involved. 

Amendments  No.  1  to  Delegation 
Order  No.  0204-108,  effective  May  30. 
1986  (51  FR  19744,  May  30. 1986), 
delegated  to  the  Administrator  of 
Western,  the  authority  to  develop  and 
place  in  effect,  on  a  final  basis,  power 
and  transmission  rates  for  short-term 
sales:  i.e.,  sale  less  than  1  year  in 
duration. 

After  receipt  of  formal  written 
comments,  and  due  consideration,  a 
final  decision  on  the  proposed  rate  will 
be  made  by  the  Administrator  of 
Western  pursuant  to  authority  delegated 
to  the  Administrator  in  Delegation  Order 
No.  0204-108.  as  amended.  An 
explanation  responding  to  the  major 
comments  and  alternatives  offered 
during  the  comment  period  shall 
accompany  the  final  decision. 

Environmental  Compliance 

Western  will  conduct  an  analysis  of 
the  proposed  rate  pursuant  to  the 
National  Environmental  Policy  Act  of 
1969,  Council  on  Environmental  Quality 
Regulations  and  section  D  of  the 
Department  of  Energy  Guidelines 
published  in  the  Federal  Register  on 
February  23, 1982  (47  FR  7976) 

Regulatory  Flexibility  Analysis 

Pursuant  to  the  Regulatory  Flexibility 
Act  of  1980  (5  U.S.C.  601,  et  seq.].  each 
agency,  when  required  by  5  U.S.C.  553  to 
publish  a  proposed  rule,  is  further 
required  to  prepare  and  make  available 
for  public  comment  an  initital  regulatory 
fiexibility  analysis  to  describe  the 
impact  of  the  proposed  rule  on  small 
entities.  Under  5  U.S.C.  601(2).  rates  of 
services  of  particular  applicability  are 
not  considered  "rules"  within  the 
meaning  of  the  Act.  Since  the  rate  is  for 
services  provided  by  Western  from  a 
particular  project,  no  flexibility  analysis 
is  required. 


Determination  Under  Executive  Order 
12291 

The  Department  of  Energy  has 
determined  that  this  is  not  a  major  rule 
because  it  does  not  meet  the  criteria  of 
section  1(b)  of  Executive  Order  12291,  46 
FR  13193  (February  17.  1981).  In 
addition.  Western  has  an  exemption 
from  sections  3.  4  and  7  of  Executive 
Order  12291,  and  therefore,  will  not 
prepare  a  regulatory  impact  statement. 

Issued  at  Golden.  Colorado.  May  27, 1987. 
William  H.  Clagett, 
Administrator 

[FR  Doc.  87-13067  Filed  6-8-87;  8:45  am) 
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ENVIRONMErfTAL  PROTECTION 
AGENCY 

(FRL-3215-61 

Sole  Source  Aquifer  Final 
Determination;  Prospect  Hilt  Aquifer, 
Clarke  County,  VA 

AGENCY:  U.S.  Enviroxxmental  Protection 

Agency. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given,  that, 
pursuant  to  section  1424(e)  of  the  Safe 
Drinking  Water  Act,  the  Administrator 
of  the  U.S.  Environmental  Protection 
Agency  has  determined  that  the  ground 
water  system  of  the  Stonehenge  and 
Conococheague  Limestone  formations  of 
the  Appalachian  Valley  Region,  which 
underlies  part  of  Clarke  County,  Virginia 
in  and  around  the  towns  of  Boyce  and 
Millwood  (denominated  the  "Prospect 
Hill  Spring  Aquifer"),  is  the  sole  source 
or  principal  source  of  drinking  water  for 
that  part  of  Clarke  County,  and  that 
such  aquifer,  if  contaminated,  would 
create  a  significant  hazard  to  public 
health.  This  determination  is  in  response 
to  a  petition  submitted  by  the  Clarke 
County  Board  of  Supervisors  requesting 
that  the  Administrator  of  EPA  make  a 
determination  pursuant  to  section 
1424(e)  of  the  Safe  Drinking  Water  Act, 
42  U.S.C.  300h-3(e),  as  amended,  that 
the  Prospect  Hill  Spring  Aquifer  is  a  sole 
or  principal  source  of  drinking  water  for 
the  area.  As  a  result  of  this  action. 
Federal  financially  assisted  projects  in 
the  designated  area  will  be  subject  to 
EPA  review  pursuant  to  section  1424(e) 
to  ensure  that  these  projects  are 
designed  and  constructed  so  that  they 
do  not  contaminate  this  aquifer  so  as  to 
create  a  significant  hazard  to  public 
health. 

DATES:  This  determination  shall  be 
promulgated  for  purposes  of  judicial 
review  at  1:00  p.m.  eastern  standard 


time  on  June  23, 1987.  This 
determination  shall  become  effective  on 
July  23. 1987. 

ADDRESSES:  The  data  on  which  these 
findings  are  based  are  available  to  the 
public  and  may  be  inspected  during 
normal  business  hours  at  the  U.S. 
Environmental  Protection  Agency, 
Region  III,  Drinking  Water/Ground 
Water  Protection  Branch,  841  Chestnut 
Building,  Philadelphia,  Pennsylvania 
19107. 

FOR  FURTHER  INFORMATION  CONTACT 

Stuart  Kerzner,  Dnnking  Water/Ground 
Water  Protection  Branch,  U.S. 
Environmental  Protection  Agency, 
Region  III  at  the  above  address  or  at 
(215)  597-3527. 

SUPPl£MENTARY  INFORMATION:  Pursuant 
to  section  1424(e)  of  the  Safe  Drinking 
Water  Act.  42  U.S.C.  300h-3(e),  the 
Administrator  of  the  U.S.  Environmental 
Protection  Agency  has  determined  that 
the  aquifer,  known  as  the  Stonehenge 
and  Conococheague  Limestone 
formations  is  the  sole  or  principal  source 
of  drinking  water  for  the  areas  in  and 
around  the  towns  of  Boyce  and 
Millwood.  This  aquifer  supplies  drinking 
water  to  public  water  systems  and 
individual  (single  family)  wells. 
Pursuant  to  section  1424(e),  Federal 
financially  assisted  projects, 
constructed  on  the  denominated 
"Prospect  Hill  Spring  Aquifer"  or  within 
its  stream  flow  source  zone,  will  be 
subject  to  EPA  review. 

I.  Background 

Section  1424(e)  of  the  Safe  Drinking 
Water  Act  states: 

(e)  If  the  Administrator  determines,  on  his 
own  initiative  or  upon  petition,  that  an  area 
has  an  aquifer  which  is  the  sole  or  principal 
dnnking  water  source  for  the  area  and  which, 
if  contaminated,  would  create  a  signiflcant 
hazard  to  public  health,  he  shall  publish 
notice  of  that  determinaUon  in  the  Federal 
Register.  After  the  publication  of  such  notice, 
no  commitment  for  Federal  financial 
assistance  (through  a  grant,  contract,  loan 
guarantee,  or  otherwise)  may  be  entered  Into 
for  any  project  which  the  Administrator 
determines  may  contaminate  such  aquifer 
through  a  recharge  zone  so  as  to  create  a 
significant  hazard  to  public  health,  but  a 
commitment  for  Federal  financial  assistance 
may,  if  authorized  under  provision  of  law,  be 
entered  into  to  plan  or  design  the  project  to 
assure  that  it  will  not  so  contaminate  the 
aquifer. 

On  June  27, 1985  the  Board  of 
Supervisors  of  Clarke  County,  Virginia, 
petitioned  the  Administrator  of  EPA, 
pursuant  to  section  1424(e)  of  the  Safe 
Drinking  Water  Act  to  designate 
portions  of  the  Stonehenge  and 
Conococheague  Limestone  formations  in 
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Clarke  County.  Virginia,  denominated 
"Prospect  Hill  Spring  Aquifer",  as  the 
sole  or  principal  source  of  drinking 
water  for  an  area,  which,  if 
contaminated,  would  create  a  significant 
hazard  to  public  health.  A  notice  of 
receipt  of  this  petition,  together  with  a 
request  for  comments,  was  published  in 
the  Federal  Register  on  October  31. 1985 
(50  FR  45484). 

The  single  public  comment  received 
recommended  the  designation.  Because 
there  were  no  requests  for  a  public 
hearing  and  the  one  public  comment 
received  was  favorable,  a  public  hearing 
was  deemed  unnecessary.  Upon  review 
of  the  petition,  EPA  has  determined  that 
the  stream  flow  source  zone  of  the 
designated  aquifer  is  a  portion  of  the 
drainage  basin  of  Page  Brook. 

II.  Basis  for  Detenninatioa 

On  the  basis  of  the  information  which 
is  available  to  this  Agency,  the 
Administrator  has  made  the  following 
Hndings,  which  are  the  basis  for  the 
determination  noted  above: 

1.  The  "Prospect  Hill  Spring  Aquifer" 
underlying  the  designated  area  is  the 
sole  drinking  water  source  for  this  area. 
The  Clarke  County  Sanitation  Authority 
derives  above  35.000  gallons  per  day 
(gpd)  from  the  Prospect  Hill  Spring  to 
serve  about  575  people.  The  water  is 
chlorinated.  The  remaining  residents  in 
the  designated  area,  approximately  125 
people,  have  private  wells,  which 
supply,  collectively,  about  8.000  gpd. 
EPA  has  determined  that  the  "Prospect 
Hill  Spring  Aquifer"  supplies  100  percent 
of  the  drinking  water  to  the  population. 

2.  There  is  no  existing  alternative 
drinking  water  source  which  provides  50 
percent  or  more  of  the  drinking  water  to 
the  designated  area.  This  is  because  this 
area  is  rural  in  nature  and  the  nearest 
existing  alternative  supply,  the 
Shenandoah  River,  is  at  such  a  distance 
that  its  use  would  be  technically  and 
economically  impractical. 

3.  The  designated  portion  of  the 
"Prospect  Hill  Spring  Aquifer"  is 
susceptible  to  contamination,  through 
the  recharge  or  stream  flow  source  zone, 
from  abandoned  wells,  septic  tanks  and 
agricultural  activity  in  which  fertilizers, 
herbicides,  and  pesticides  are  applied 
directly  to  the  soil  surface.  In  1981  the 
local  Health  Department  discovered  the 
presence  of  high  nitrate  levels  in  two 
municipal  water  source  wells  in  the 
Town  of  Berryville.  Other  tests  revealed 
the  presence  of  several  types  of 
herbicides  in  one  well  and  two  or  three 
types  of  phenols  which  may  originate 
from  pesticides  in  both  wells.  These 
wells  are  recharged  by  the  same  stream 
flow  zone  as  that  of  the  "Prospect  Hill 
Spring"  aquifer.  Since  the  ground  water 


contamination  can  be  difficult  or 
impossible  to  reverse,  and  because  this 
aquifer  system  is  heavily  relied  upon  for 
drinking  water  purposes  by  the  general 
population,  contamination  of  the  aquifer 
would  pose  a  significant  hazard  to 
public  health. 

in.  Des<;ription  of  the  Designated 
Portions  of  the  StonehenRe  and 
Conototheaxue  limestone  Formations 
and  their  Stream  Flow  Source  Zones 

The  Stonehenge  furmdiion  of  lower 
Ordovician  age  is  approximately  700  to 
800  ft.  thick  and  consists  predominantly 
of  thin  to  medium  bedded,  light  to  dark 
gray  pure  limestone.  The  older 
Conococheague  formation  of  Upper 
Cambrian  Age.  consists  of  gray  to  dark 
gray  limestone  with  interbeds  of 
dolomite  and  sandstone.  The 
Conococheague  is  approximately  2300  ft. 
thick.  The  area  over  which  Federal 
financially  assisted  projects  will  be 
reviewed  includes  both  the  designated 
portions  of  the  Stonehenge  and 
Conococheague  formations, 
encompassing  the  "Prospect  Hill  Spring 
Aquifer"  and  their  stream  flow  source 
zone.  This  designated  area  consists  of 
the  following:  the  area  directly  overlying 
the  Stonehenge  and  Conococheague 
formations  in  and  around  the  towns  of 
Boyce  and  Millwood  and  their  stream 
flow  source  zone.  The  stream  flow 
source  zone  includes  the  drainage  basin 
of  Page  Brook  from  its  headwaters  to  a 
point  on  Page  Brook  3000  feet  north  of 
its  confluence  with  Roseville  Run.  The 
majority  of  this  drainage  basin  consists 
of  the  Rockdale  Run  limestone  and 
dolomite  formation,  with  portions  of  the 
Oranda.  Edinburgh.  Martinsburg  and 
Lincolnshire  limestone  and  dolomite 
formations  comprising  the  remainder. 

The  surface  area  of  the  "Prospect  Hill 
Spring  Aquifer"  is  about  one  square 
mile,  and  the  area  of  the  stream  flow 
source  zone  is  approximately  twelve 
(12)  square  miles.  An  enlarged  map  of 
the  area  and  all  the  information  utilized 
in  this  determination,  which  includes  the 
petition,  written  comments,  and  various 
technical  publications,  are  available  to 
the  public  and  may  be  inspected  during 
normal  business  hours  at  the  office  of 
the  U.S.  Environmental  Protection 
Agency.  Region  III.  841  Chestnut 
Building.  Philadelphia.  Pennsylvania 
19107. 

IV.  Project  Review 

On  September  29. 1977  EPA  proposed 
regulations  for  implementing  section 
1424(e)  of  the  Safe  Drinking  Water  Act 
(42  FR  51620).  The  proposed  regulations 
contain  procedures  for  review  of  Federal 
financially  assisted  projects  which  could 
contaminate  "sole  or  principal  source" 


aquifers  through  the  recharge  zone  so  as 
to  create  a  significant  hazard  to  public 
health.  They  are  being  used  as  interim 
guidance  until  final  regulations  are 
promulgated. 

EPA  Region  III  is  already  working 
with  the  Federal  agencies  which  may  in 
the  future  sponsor  projects  in  the  area  of 
concern  in  order  to  develop  interagency 
procedures  whereby  EPA  will  be 
notified  of  proposed  commitments  for 
projects  which  could  contaminate  the 
designated  aquifer.  EPA  will  evaluate 
such  projects,  and.  where  necessary, 
conduct  an  indepth  review,  including 
soliciting  public  comments  where 
appropriate. 

Although  the  project  review  process 
cannot  be  delegated,  the  Regional 
Administrator  in  Region  III  will  rely  to 
the  maximum  extent  possible  upon  any 
existing  or  future  State  and  local  control 
mechanisms  in  protecting  the  ground 
water  quality  of  the  aquifer  underlying 
the  designated  area.  Included  in  the 
review  of  any  Federal  financially 
assisted  project  will  be  coordination 
with  the  State  and  local  agencies.  Their 
comments  will  be  given  full 
consideration  and  the  Federal  review 
process  will  function  so  as  to 
complement  and  support  State  and  local 
mechanisms. 

Dated:  May  21. 1987. 
Jamea  M.  S«if, 

Regional  A  dministrator. 

[FR  Doc.  87-13078  Filed  6-8-87;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

[MM  Docket  No  86-4841 

Reexamination  of  the  Commission's 
Comparative  Licensing.  Distress  Sale 
and  Tax  Certificate  Policies  Premised 
on  Racial.  Ethnic  or  Gender 
Classifications 

AGENCY:  Federal  Communications 
Commission. 

action:  Notice  of  Inquiry:  further 
extension  of  initial  comment  deadline. 

SUMMARY:  This  action  grants  a  motion 
for  a  further  extension  of  time  for  filing 
comments  in  response  to  the  Notice  of 
Inquiry  in  MM  Docket  No.  86^84 
(Reexamination  of  the  Commi&sion's 
Comparative  Licensing.  Distress  Sale 
and  Classifications),  52  F'R  596  (January 
7. 1987).  The  initial  comment  filing 
deadline  in  this  proceeding  was 
originally  May  7, 1987;  it  was  later 
extended  to  May  28. 1987.  The  National 
Association  of  Black  Owned 


Broadcasters  and  other  interested 
parties  ("NABOB")  filed  a  request  for  a 
further  two-week  extension  of  time,  or 
until  June  11. 1987.  NABOB  stated  that  a 
two-week  extension  is  necessary  for  a 
variety  of  reasons,  including  recent 
Supreme  Court  decisions  that  may  affect 
constitutional  analysis  of  the  issues,  and 
the  recent  interest  of  additional 
organizations  to  associate  themselves 
with  NABOB'S  comments.  Since  the 
Commission  was  persuaded  that  the 
requested  extension  was  reasonably 
necessary  to  facilitate  the  completion  of 
the  subject  studies,  the  Commission  is 
again  extending  the  initial  comment 
date  in  this  proceeding.  Consequently,  a 
further  extension  of  time  for  filing 


comments  until  June  11. 1987.  was 
granted. 

DATES:  Comments  are  now  due  by  June 

n,  1987.  Reply  comments  remain  due  by 
July  6,  1987. 

ADDRESS:  Federal  Communications 
Commission.  Washington.  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Terry  L.  Haines,  Policy  and  Rules 
Division.  Mass  Media  Bureau.  (202)  632- 
7792. 

SUPPLEMENTARY  INFORMATION:  The  full 

text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street  NW..  Washington,  DC  20554.  The 
complete  text  of  this  decision  may  also 


be  purchased  from  the  Commission's 

copy  contractor.  International 

Transcription  Service.  (202)  857-3800. 

2100  M  Street  NW..  Suite  140. 

Washington,  DC  20037. 

Federal  Communications  Commission. 

William  H.  Johnson. 

Deputy  Chief,  Mass  Media  Bureau. 

(FR  Doc.  87-13073  Filed  6-8-87;  8:45  amj 
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Applications  for  Consolidat&d  Hearing; 
Darryl  Madlock  et  al. 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  TV  station: 


Appfccam 

City/SUile 

Fae  No. 

MMOxket 
No 

K  DarrylMadkx*                                                    

S<ou«  Fslts.  SO 

BW;l-(«i110«lKO                        

B  John  H   frttntt                             

S<oux  Fan*,  so    _ 

BPCT-SB11t»KV 

C.   HMrti,n  1      l>r/ih>a« 

S«u«  Fall*,  so _..     

BPrT-«7ni?(wp 

D  Bu.Com  Inr                                       

Siooi  Falls.  SO 

BPCT-R701?0Kfi 

E  Kirttwood  BfO»dc«»«in(i.  Inc .    . 

S«u»  Fans,  so _„ . 

SPCT-e70121KI....                   

F  Car  M  Fsner 

Swux  Falls.  SO 

BPCT-B701J1K.I 

2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934.  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  P'R  19347.  May  29. 1986. 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 


Issue  heachng 

ApplBantfs) 

1  Sile  availabivty 

2  Air  hazard  

A.B.  F 

A.  B.  C,  0.  E 

E 

A,  B  C  0  E  F 

5  Ultimate _ 

A.  B,  C.  D.  E.  F 

3.  If  there  is  any  non-standardized 
issue(s)  in  this  proceeding,  the  full  text 
of  the  issue  and  the  applicant(s)  to 
which  it  applies  are  set  forth  in  an 
Appendix  to  this  Notice.  A  copy  of  the 
complete  HDO  in  this  proceeding  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street,  NW..  Washington.  DC.  The 
complete  text  may  also  be  purchased 


from  the  Commission's  duplicating 
contractor.  International  Transcription 
Services,  Inc.,  2100  M  Street.  NW., 
Washington,  DC  20037  (Telephone  No. 
(202)  857-3800). 
Roy  ].  Stewart, 

Chief.  Video  Services  Division,  Mass  Media 
Bureau. 

[FR  Doc.  87-13071  Filed  6-8-87;  8:45  amJ 
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Application  for  Consolidated  Hearing; 
McDowell  Broadcasting  Co.  et  al. 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  FM  station: 


Applicant 

Oty/ State 

FUeNo. 

MM  Docket 
Na 

A   Lmda  J  McOoweli  d/b/i  McDowell  Broadcasting  Convwiy 

Oirford.  MS _    

Oxtord.  MS - 1 

Chrlnrrt    US               

BPH-AVlTfMUH 

87-162 

B   Matthew  0  Wiggirw,  > „_ , 

BPM-850710MX 

C   fVfKHls  B  Tfyifly  sfHl  F  Rsy  Tortfly  (l/h's/  Mississippi  Bfoftdcasl- 

BPM-850711OM      

BPM-«S071tO( _     _ 

f»PH_H1071?llM           ,                 ,, 

•rs 

D  Laiayette  County  Broadcasting  Corporation _ 

F    Aprt  lA(nrtht«n        

OlrtOrt.  MS „ 

OxtontMS. —           .      „.     . 

2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934.  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FR  19347,  May  29. 1986. 


The  letter  shown  before  each  applicant's 
name  above  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 


Issue  heading 


1  Ar  Hazard...-. 

2  ComparalMe.. 

3  Ultimale _. 


Applicant<s) 


K  B.  C,  0,  E 

A.  B.  C.  O.  E 
A.  B,  C,  D,  E 


3.  If  there  is  any  non-standardized 
issue(s)  in  this  proceeding,  the  full  text 
of  the  issue  and  the  applicant(s)  to 
which  it  applies  are  set  forth  in  an 
Appendix  to  this  Notice.  A  copy  of  the 
complete  HDO  in  this  proceeding  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street.  NW..  Washington,  DC.  The 
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complete  text  may  also  be  purchased 
from  the  Commission's  duplicating 
contractor.  International  Transcription 
Services.  Inc.,  2100  M  Street.  NW.. 


Washington.  DC  20037  (Telephone  No. 

(202)  857-3800). 

W.  Ian  Gay, 

Assistant  Chief,  Audio  Services  Division. 

Mass  Media  Bureau. 

|FR  Doc.  87-13070  Filed  6-«-87;  8:45  am) 

BILUNO  COOC  (7 13-01-41 


Applications  for  ConsoFWated  Hearing: 
Peach  State  Broadcasttng  et  al. 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  TV  station: 


AopfcWI 


A  Amanda  Kaflon  d/b/a/  Paactt  StaM  Braadcaakng.  LM 

B  G  a  0  Conwnumcationa.  Ine - 

C.  Thorn  E    Snwrti         

O  Macon  Urt)an  UnaMaa,  kic  d/b/a/  Good  NaM  T< 


CXy/Slaia 


Macon.  Gaorgw 
Macon.  Qaorffa.. 


Maoo".  GaorgM . 
Maoon.  Gaorg*  . 


Fita  No. 


BPCT-a61117K2.. 
BPCT-«61210KI.... 
BPCT-8702I2KE- 
BPCT-«70212KF. 


MMOockat 
Na 


•7-1M 


2.  Pursuant  to  section  309(e]  of  the 
Communications  Act  of  1934,  the  above 
applications  have  been  designated  for 
hearing  in  a  consolidated  proceeding 
upon  the  issues  whose  headings  are  set 
forth  below.  The  text  of  each  of  these 
issues  has  been  standardized  and  is  set 
forth  in  its  entirety  under  the 
corresponding  headings  at  51  FR  19347. 
May  29. 1986.  The  letter  shown  before 
each  applicant's  name,  above,  is  used 
below  to  signify  whether  the  issue  in 
question  applies  to  that  particular 
applicant. 


Air  hazanl 

Co>npa(atw«.. 
URimata _ 


Appkcanua) 


B.C 

A.  B.  C.  0 

A.  B.  C.  O 


3.  If  there  is  any  non-standardized 
issue(s)  in  this  proceeding,  the  full  text 
of  the  issue  and  the  applicant(s)  to 
which  it  aplies  are  set  forth  in  an 
Appendix  to  this  Notice.  A  copy  of  the 
complete  HDO  in  this  proceeding  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street.  NW.,  Washington.  DC.  The 
complete  text  may  also  be  purchased 
from  the  Commission's  duplicating 


contractor.  International  Transcription 

Services.  Inc..  2100  M  Street.  NW.. 

Washington.  DC  20037  (Telephone  No. 

(202)  857-3800). 

Roy  |.  Stewart, 

Chief,  Video  Services  Division.  Mass  Media 

Bureau. 

|FR  Doc.  87-13069  Filed  8-8-87;  8:45  am] 

•lUJNO  COOC  t712-01-M 


Applications  for  Consolidated  Hearing; 
Pyramid  Communications,  Ltd.  et  al. 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  FM  station: 


Apptcam 


A.  ^ffamd  Comnuracataofia.  Lid .. 

B.  voianda  M  Juam  Maia«ni»i.-_ 

C.  Slona  Commuracaliona.  Inc . 


Clty/Stala 


Latand.  Micngan... 


Lalwid.  MiOiqan- 


HaNa 


BPM-850712XY.. 
BPM-e50712XZ- 
BPM-850712Y9._ 


I  Oodial 

Ho 


S7-166 


2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934.  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FR  19347.  May  29. 1986. 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 


Ittut  haadwg 


1.  Ak  Kta2ard 

2.  Compatativa 

3.  UIMnaM 


AoptcanKt) 


A 

AU. 

AU 


3.  If  there  is  any  non-standardized 


issue(s)  in  this  proceeding,  the  full  text 
of  the  issue  and  the  applicant(s)  to 
which  it  applies  are  set  forth  in  an 
Appendix  to  this  Notice.  A  copy  of  the 
complete  HDO  in  this  proceeding  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street.  NW..  Washington,  DC.  The 
complete  text  may  also  be  purchased 
from  the  Commission's  duplicating 
contractor.  International  Transcription 
Services,  Inc.,  2100  M  Street.  NW.. 
Washington.  DC  20037.  (Telephone  (202) 
857-3800). 
W.Ian  Gay. 

Assistant  Chief.  Audio  Services  Division, 
Mass  Media  Bureau. 
[FR  Doc.  87-13072  Filed  6-8-87:  8:45  am] 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Statement  of  Policy  Regarding  - 
Applications  for  Federal  Deposit 
Insurance  by  Operating  Non-FDIC 
Insured  Institutions 

AGENCV:  Federal  Deposit  Insurance 
Corporation. 

ACTKMC  Statement  of  policy. 

summary:  This  statement  of  policy 
clarifies  the  guidelines  for  granting 
insurance  to  operating  institutions. 

EFFECTIVE  DATi:  May  28,  1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  F.  .Mijilovich.  .Xhsuciate  Director. 
Division  of  Bank  Supervision.  Federal 
Deposit  Insurance  Corporation, 


Washington,  DC  20429.  telephone  (202) 
898-6918. 

SUPPt^MENTARY  INFORMATION: 

Statement  of  Policy  Regarding 
Applications  for  Federal  Deposit 
Insurance  by  Operating  Non-FDIC 
Insured  Institutions 

Introduction 

The  FDIC  has  received  a  number  of 
inquiries  regarding  its  policies  for 
granting  insurance  to  operating 
institutions.  These  inquires  frequently 
seek  clarification  as  to  the  extent 
criteria  for  granting  insurance  to 
operating  institutions  differ  from  those 
applied  to  newly  created  institutions. 

As  a  result,  the  FDIC  hereby  issues 
the  following  statement  of  policy.  The 
policy  specifically  applies  to 
applications  for  insurance  which  must 
be  considered  by  the  FDIC.  These  cases 
include  applications  by  state  chartered 
institutions  that  are  not  to  be  members 
of  the  Federal  Reserve  System,  as  well 
as  applications  involving  a  merger-type 
transaction  between  FDIC  insured 
institutions  and  non-FDIC  insured 
institutions  when  the  resulting 
organization  will  be  insured  by  the 
FDIC. 

Eligibility  for  FDIC  insurance  will  be 
considered  by  the  Office  of  the 
Comptroller  of  the  Currency  for 
institutions  seeking  national  charters, 
and  by  the  Federal  Reserve  System  for 
state  chartered  institutions  seeking 
Federal  Reserve  membership.  The 
standards  applied  by  those  agencies  are 
generally  consistent  with  those  applied 
by  the  FDIC 

Guidelines  for  Applications  from 
Operating  Institutions 

The  following  guidelines  apply 
whenever  the  FDIC  is  the  approving 
agency,  regardless  of  the  form  of 
transaction  or  interim  steps  that  may  be 
used  in  a  particular  instance: 

(1)  In  each  instance  the  FDIC  must 
consider  the  financial  history  and 
condition  of  the  bank,  the  adequacy  of 
its  capital  structure,  its  future  earnings 
prospects,  the  general  character  of  its 
management,  the  convenience  and 
needs  of  the  community  to  be  served  by 
the  bank,  and  whether  or  not  the  bank's 
corporate  powers  are  consistent  with 
the  purposes  of  the  Federal  Deposit 
Insurance  Act.  (See  section  6,  FDI  Act: 
see  also  section  18(c)(5)  of  the  FDI  Act, 

'  See  section  4(b)  of  the  Federal  Deposit 
Insurance  Act  (FDI  Act)  wherein  the  Comptroller  of 
the  Currency  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  where  applicable,  must 
certify  that  they  have  given  consideration  to  the 
factors  enumerated  in  section  6  of  the  FDI  Act. 
1  hose  factors  are  listed  in  Guideline  ^^i  of  this 
statement. 


which  provides  that  in  a  merger-type 
transaction  the  FDIC  must  consider 
competitive  factors,  the  financial  and 
managerial  resources  and  future 
prospects  of  the  existing  and  proposed 
institutions  and  the  convenience  and 
needs  of  the  community  to  be  served.) 
Reference  is  directed  to  the  FDIC's 
existing  Statement  of  Policy  on 
Applications  for  Deposit  Insurance. 

(2)  Capital  standards  will  be 
calculated  using  financial  statements 
prepared  in  accordance  with  the 
Instructions — Consolidated  Reports  of 
Condition  and  Income  in  use  of  FDIC 
insured  institutions  at  the  time. 

(3)  An  applicant  must  meet  the 
minimum  capital  ratios  established  in 
Part  325  of  the  FDIC  Regulations  and 
any  other  regulations  or  guidelines 
pertaining  to  capital  on  or  before 
effectiveness  of  insurance.  Part  325  of 
the  regulation  currently  provides  that 
well-run  institutions  supervised  by  FDIC 
must  have  a  ratio  of  total  capital  to  total 
assets  of  at  least  6.0  percent  and 
primary  capital  to  total  assets  of  no  less 
than  5.5  percent.  Ratios  higher  than 
these  may  be  required  depending  on  the 
history  and  condition  of  the  bank. 
Exceptions  to  these  standards  are  not 
expected  and  will  be  considered  only 
under  very  unusual  and  infrequent 
circumstances. 

(4)  The  condition  of  an  applicant 
institution  will  be  determined  from  all 
available  information  and  will  generally 
include  an  on-site  examination  by  FDIC 
examiners  as  part  of  the  investigation 
process.  Large  or  unusually  complex 
organizations  should  take  the  time 
requirements  of  this  process  into 
consideration  in  planning  for 
consummation  of  a  transaction  covered 
by  this  statement. 

(5)  A  higher  initial  capital  level  may 
be  required  based  on  an  analysis  of  the 
type  and  quality  of  the  institution's 
assets,  the  kind  of  power  exercised,  the 
extent  of  interest  rate  sensitivity  or 
other  factors.  The  analysis  will  include 
consideration  of  such  factors  as  whether 
the  applicant  is  relatively  new,*  has 
embarked  upon  any  substantive  change 
in  powers  exercised  or  has  experienced 
erratic  growth  patterns  in  recent  years. 

(6)  As  part  of  the  application 
investigation  process,  the  FDIC  will 
discuss  with  an  applicant  its  future 
operating  intentions.  If  any  change  in 
the  kind  or  level  of  activity  being 
conducted  is  expected  following  or  as  a 


•  The  FDIC  Statement  of  Policy  on  Applications 
for  Deposit  Insurance  provides  that  the  initial 
capital  for  new  banks  should  be  sufficient  to 
provide  a  ten  percent  capital  to  asset  ratio  at  (he 
end  of  three  year*.  This  standard  shall  be  applied  to 
a  recently  organized  institution  applying  for 
insurance  as  if  it  were  a  newly  established  bank. 


result  of  receiving  FDIC  membership, 
the  applicant  may  be  requested  to 
submit  a  plan  for  maintaining  adequate 
capital  in  the  future.  An  acceptable  plan 
in  such  circumstances  may  call  for 
additional  capital  at  inception  and/or 
later  as  new  activities  grow  or  change. 

(7)  The  FDIC  expects,  unless  waived 
in  writing  by  the  FDIC.  any  applicant 
with  more  than  $50  million  in  assets  to 
have  a  full  scope  audit  conducted  by  an 
independent  public  accounting  firm  prior 
to  submitting  an  application  and 
requests  that  a  copy  of  the  auditor's 
report  be  included  as  part  of  the 
application.  The  FDIC  may  require  such 
an  audit,  on  a  case-by-case  basis,  for 
applicants  with  assets  of  $50  million  or 
less. 

(8)  If  the  institution  is  exercising  any 
powers  not  allowed  by  its  proposed  new 
form  of  organization  or  which  are  found 
not  to  be  consistent  with  the  purposes  of 
the  FDI  Act.  the  application  should 
contain  an  agreement  and  plan  for 
eliminating  them  upon  effectiveness  of 
the  insurance.  In  unique  circumstances  a 
longer  phase-out  period  may  be 
permitted  if  agreed  to  by  both  the  FDIC 
and  the  appropriate  chartering  authority. 
Other  Matters 

These  guidelines  are  consistent  with 
prior  FDIC  practice  in  granting 
insurance  to  new  groups  of  operating 
institutions  such  as  cooperative  banks 
and  industrial  and  thrift  companies. 

Some  interested  parties  have  asked 
whether  the  FDIC  Statement  of  Policy 
on  Capital  which  grants  FDIC  insured 
mutual  savings  banks  up  to  five  years  to 
meet  the  minimum  capital  requirements 
would  apply  to  thrift  organizations 
seeking  FDIC  insurance.  That  policy 
easing  capital  requirements  applies  only 
to  institutions  already  insured  by  the 
FDIC  and  was  based  on  an  assessment 
that  the  existing  risk  to  the  insurance 
fund  could  best  be  managed  by  a 
realistic  program  of  reattaining 
adequate  capital  over  time.  This 
approach  is  not  acceptable  to  FDIC  for 
under  capitalized  institutions  for  which 
FDIC  has  no  existing  insurance 
responsibility.  Such  institutions  will  be 
expected  to  have  adequate  capital 
before  the  FDIC  takes  on  a  new  risk  by 
granting  them  insurance. 

By  order  of  the  Board  of  Directors.  Dated  at 
Washington.  DC.  this  28th  day  of  May.  1987. 

Federal  Deposit  Insurance  Corporation. 
Hoyle  L  Robinson, 
Executive  Secretary. 
[FR  Doc.  87-13079  Filed  6-6-87;  8:45  am] 
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FEDERAL  HOME  LOAN  BANK  BOARD 

(No.  87-6101 

FSUC  Insurance  Premium 

Dated:  May  27,  1987 

agency:  Federal  Home  Loan  Bank 

Board. 

ACTION:  Notice. 

summary:  The  Federal  Home  Loan  Bank 
Board,  as  operating  head  of  the  Federal 
Savings  and  Loan  Insurance 
Corporation  ("FSLIC"  or  "Corporation"), 
has  adopted  a  resolution  pursuant  to 
which  the  Corporation  ordered  the 
assessment  against  each  insured 
institution  of  an  additional  premium  for 
FSUC  insurance  in  an  amount  equal  to 
one  thirty-second  of  one  percent  of  the 
total  amount  of  the  accounts  of  the 
insured  members  of  each  insured 
institution  determined  as  of  March  31, 
1987. 

EFFECTIVE  DATE:  !iHU'  ^i    Ulft" 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  A.  Creedon,  Director,  Insurance 
Division.  Office  of  the  FSLIC.  (202)  377- 
6620;  or  JoAnne  Morris.  Attorney,  Office 
of  General  Counsel,  (202)  377-7396, 
Federal  Home  Loan  Bank  Board,  1700  C 
Street,  NW.,  Washington,  DC  20552. 
SUPPLEMENTARY  INFORMATION: 

Whereas,  The  Federal  Home  Loan  Bank 
Board  ("Bank  Board"),  as  operating 
head  of  the  Federal  Savings  and  Loan 
Insurance  Corporation  ("Corporation"  or 
"P'SLIC"),  may  authorize  the 
Corporation,  pursuant  to  section  404(c) 
of  the  National  Housing  Act,  as 
amended  ("NHA"),  12  U.S.C.  1727(c) 
(1982),  to  assess  against  each  institution 
the  accounts  of  which  are  insured  by  the 
Corporation  pursuant  to  section  403  of 
the  NHA.  12  U.S.C.  1726  (1982)  ("insured 
institution"),  additional  premiums  for 
such  insurance  until  the  amount  of  such 
premiums  equals  the  amount  of  all 
losses  and  expenses  of  the  Corporation. 
provided  KhaX  the  total  amount  so 
assessed  in  any  one  year  against  any 
insured  institution  shall  not  exceed  one- 
eighth  of  one  per  centum  of  the  total 
amount  of  the  accounts  of  the  insured 
members  of  such  institution:  and 
Whereas,  The  Bank  Board,  as 
operating  head  of  the  Corporation,  by 
Resolution  No.  85-142,  dated  February 
22. 1985,  by  Resolution  No.  85-437,  dated 
June  5, 1985.  by  Resolution  No.  85-770, 
dated  August  28. 1985.  by  Resolution  No. 
85-1142,  dated  December  9, 1985,  by 
Resolution  No.  86-213.  dated  March  6. 
1986,  by  Resolution  No.  86-582.  dated 
June  10, 1986.  by  Resolution  No.  86-941. 
dated  September  2, 1986,  by  Resolution 
No.  86-1253.  dated  December  15. 1986, 


and  by  Resolution  No.  87-281.  dated 
March  16. 1987,  ordered  assessments 
against  each  insured  institution  of  an 
additional  premium  for  insurance  in  an 
amount  equal  to  one  thirty-second  of 
one  per  centum  of  the  total  amount  of 
the  accounts  of  the  insured  members  of 
each  insured  institution  determined  as 
of  December  31, 1984.  for  the  Tirst 
assessment,  as  of  March  31,  1985,  for  the 
second,  as  of  June  30, 1985,  for  the  third, 
as  of  September  30, 1985.  for  the  fourth, 
as  of  December  31, 1985,  for  the  fifth,  as 
of  March  31. 1986.  for  the  sixth,  as  of 
June  30. 1986,  for  the  seventh,  as  of 
September  30, 1986,  for  the  eighth,  and 
as  of  December  31, 1986,  for  the  ninth; 
and 

Whereas,  The  Bank  Board  has 
considered  memoranda  of  the  Corporate 
Accounting  Branch  and  the  Chief 
Financial  and  Administrative  Officer, 
Office  of  the  FSLIC  (a  copy  of  which 
memoranda  are  in  the  Minute  Exhibit 
file),  describing  the  impact  of  the 
collection  of  the  additional  premiums  for 
insurance  assessed  pursuant  to 
Resolution  No.  85-142.  dated  February 

22. 1985.  Resolution  No.  85-437.  dated 
June  5, 1985,  Resolution  No.  85-770. 
dated  August  28, 1985,  Resolution  No. 
85-1142.  dated  December  9, 1985, 
Resolution  No.  86-213.  dated  March  6, 
1988,  Resolution  No.  86-582.  dated  June 

10. 1986.  Resolution  No.  86-941.  dated 
September  2, 1986,  Resolution  No.  86- 
1253.  dated  December  15, 1986,  and 
Resolution  No.  87-281.  dated  March  16, 
1987,  upon  the  Corporation's  insurance 
reserves: 

Now,  therefore,  it  is  resolved.  That  on 
the  basis  of  the  administrative  record, 
the  Bank  Board  finds  and  determines 
that  the  Corporation  has  incurred 
substantial  losses  during  calendar  years 
1981  through  1986  and  the  first  quarter  of 
1987;  and 

Resolved  further.  That  the  Bank  Board 
finds  and  determines  that: 

1.  Losses  and  expenses  incurred  by 
the  Corporation,  as  defined  in 
Resolution  No.  85-142,  require  the 
assessment  of  additional  insurance 
premiums  pursuant  to  sectien  404(c)  of 
the  NHA  in  addition  to  the  additional 
insurance  premiums  assessed  pursuant 
to  Resolutions  No.  85-142.  No.  85-437, 
No.  85-770.  No.  85-1142,  No.  86-213.  No. 
86-582,  No.  86-941.  No.  86-1253  and  No. 
87-281  in  order  to  maintain  the 
insurance  reserves  of  the  Corporation  at 
a  level  adequate  to  meet  in  part  the 
Corporation's  losses  and  expenses  and 
to  protect  the  insured  members  of 
insured  institutions; 

2.  It  is  appropriate,  therefore,  to 
provide  for  the  assessment  of  an 
additional  insurance  premium  at  this 


time,  pursuant  to  section  404(a)(2)  of  the 
NHA.  by  order  of  the  Corporation; 

Resolved  further,  That  the 
Corporation  hereby  orders  the 
assessment  against  each  insured 
institution  of  an  additional  premium  for 
insurance  for  the  second  quarter  of  1987, 
in  an  amount  equal  to  one  thirty-second 
of  one  per  centum  of  the  total  amount  of 
the  accounts  of  the  insured  members  of 
such  insured  institution  determined  as  of 
March  31, 1987;  and 

Resolved  further.  That  the  additional 
insurance  premium  assessed  pursuant  to 
this  Resolution  shall  be  payable  on  or 
about  June  30, 1987;  and 

Resolved  further.  That  the  Director  or 
Deputy  Director,  Office  of  the  FSLIC 
("Director "),  shall  determine  the  amount 
of  the  additional  premium  due  to  be  paid 
on  January  30, 1987,  by  each  insured 
institution  and  shall  notify  each  insured 
institution  of  such  amount  at  least 
fifteen  (15)  days  prior  to  the  date  such 
amount  is  due;  and 

Resolved  further.  That  the  Director,  on 
behalf  of  the  Corporation,  is  hereby 
authorized  to  take  all  other  actions 
necessary  or  appropriate  to  determine 
and  collect  the  additional  insurance 
premium  authorized  and  ordered  by  this 
Resolution;  and 

Resolved  further.  That  the  Secretary 
shall  forward  this  Resolution  for 
publication  in  the  Federal  Register. 

By  the  Federal  Home  Loan  Bank  Board. 
|eff  Sconyers, 
Secretary. 

[FR  Doc.  87-13042  Filed  6-8-87;  8:45  am) 
BILLING  COOC  (TTO-OI-M 


Liberty  Federal  Savings  &  Loan 
Association,  Leesvllle,  1-A; 
Appointment  of  Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  section 
5(d)(6)(A)  of  the  Home  Owners'  Loan 
Act  of  1933.  as  amended,  12  U.S.C. 
1464(d)(e)(A)  (1982).  the  Federal  Home 
Loan  Bank  Board  duly  appointed  the 
Federal  Savings  and  Loan  Insurance 
Corporation  as  sole  receiver  for  Liberty 
Federal  Savings  &  Loan  Association, 
Leesville,  Louisiana,  on  April  24,  1987. 

Dated:  June  3, 1987. 

By  the  Federal  Home  Loan  Bank  Board. 
Jeff  Sconyers, 
Secretary. 

(FR  Doc.  87-13043  Filed  6-8-87;  8:45  am] 
BILUMO  COOC  (TIO-OI-M 


FEDERAL  MARITIME  COMMISSION 

Agreement(8)  Filed 

The  Federal  .Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 
Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street, 
NW.,  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary.  Federal 
Maritime  Commission,  Washington,  DC 
20573.  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  §  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  217-011118. 

Title:  Mediterranean  Shipping  Co. 
S.A. /American  Transport  Lane,  Inc. 
Space  Charter  Agreement. 

Parties: 

American  Transport  Line,  Inc. 

Mediterranean  Shipping  Co.  S.A. 

Synopsis:  The  proposed  agreement 
would  permit  the  parties  to  charter 
space  on  one  another's  vessels  operating 
in  the  trade  between  United  States  ports 
and  ports  in  Europe,  to  interchange 
containers  and  related  equipment  in  the 
trade  and  to  rationalize  sailings  and 
vessel  schedules  in  the  trade.  The 
parties  have  requested  a  shortened 
review  period. 

Dated:  June  4, 1987. 

By  Order  of  the  Federal  Maritime 
Commission. 
Joseph  C.  Polking, 
Secretary. 

[FR  Doc  87-13095  Filed  6-8-87;  8:  45  amj 
BILLING  COOC  «73(>-01-M 

Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street. 
NW.,  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission,  Washington,  DC 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  {  572.603  of  Title 
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46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  224-010744-001. 

Title:  Oakland  Terminal  Agreement. 

Parties: 

Port  of  Oakland  (Oakland) 
Mitsui  O.S.K.  Lines,  Ltd.  (Mitsui). 
Synopsis:  The  proposed  agreement 
would  permit  Agreement  224-010744-001 
to  provide  that  Mitsui's  right  to  transfer 
the  Agreement  to  other  of  Oakland's 
public  Container  Terminals  may  be 
exercised  on  30  days'  prior  written 
notice  or  such  shorter  notice  as  is 
acceptable  to  Oakland. 

Dated:  June  4, 1987. 

By  Order  of  the  Federal  Maritime 

Commission. 

Joseph  C  Polking, 

Secretary. 

(FR  Doc.  87-13096  Filed  6-6-87;  8:45  amJ 

BILLING  CODE  e73O-01-M 


FEDERAL  RESERVE  SYSTEM 

Somerset  Bankshares,  Inc^  et  aU 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
§  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  July  1, 
1987. 

A.  Federal  Reserve  Bank  of  Boston 


(Robert  M.  Brady.  Vice  President)  600 
Atlantic  Avenue.  Boston,  Massachusetts 
02106: 

1.  Somerset  Bankshares,  Inc., 
Somerville,  Massachusetts:  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Somerset 
Savings  Bank,  Somerville. 
Massachusetts,  which  engages  in 
Massachusetts  Savings  Bank  Life 
Insurance  activities. 

B.  Federal  Reserve  Bank  of  Richmond 
(Lloyd  W.  Bostian,  Jr.,  Vice  President) 
701  East  Byrd  Street.  Richmond,  Virginia 
23261: 

1.  First  Virginia  Banks,  Inc..  Falls 
Church,  West  Virginia;  to  merge  with 
United  Bancorp  of  Maryland,  Inc.,  Upper 
Marlboro,  Maryland,  and  thereby 
indirectly  acquire  United  Bank  &  Trust 
Company,  Inc.,  Upper  Marlboro, 
Maryland.  Comments  on  this  application 
must  be  received  by  June  29, 1987, 

C.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303: 

1.  Bank  of  Jackson  Employee  Profit 
Sharing  and  Money  Purchase  Pension 
Plan,  Jackson,  Louisiana;  to  retain  25.74 
percent  of  the  voting  shares  of  BOJ 
Bancshares.  Inc.,  Jackson,  Louisiana, 
and  thereby  indirectly  acquire  Bank  of 
Jackson.  Jackson,  Louisiana.  Comments 
on  this  application  must  be  received  by 
June  29.  1987, 

2.  Hardwick  Holding  Company, 
Dalton.  Georgia;  to  acquire  88  percent  of 
the  voting  shares  of  The  Calhoun  First 
National  Bank.  Calhoun,  Georgia. 
Comments  on  this  application  must  be 
received  by  June  29, 1987. 

D.  Federal  Reserve  Bank  of 
Minneapolis  [James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  Forsyth  Bancshares,  Inc.,  Forsyth, 
Montana;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  First  State  Bank  of 
Forsyth,  Forsyth,  Montana. 

E.  Federal  Reserve  Bank  of  San 
Francisco  [Harry  W.  Green,  Vice 
President)  101  Market  Street.  San 
Francisco.  California  94105: 

1.  W.T.B.  Financial  Corporation, 
Spokane,  Washington;  to  acquire  16.7 
percent  of  the  voting  shares  of  Norban 
Financial  Group,  Inc.,  Coeur  d'Alene, 
Idaho,  and  thereby  indirectly  acquire 
Northern  State  Bank,  Coeur  d'Alene, 
Idaho,  and  Seaport  Citizens  Bank, 
Lewiston,  Idaho. 
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Board  of  Governors  of  the  Federal  Reser\-e 
System.  June  3.  1987. 
James  McAfe«. 

Associate  Secretary  of  the  Board. 
|FR  Doc.  87-13029  Filed  6-8-87;  8:45  am] 
aiLLiNQ  cooe  crio-oi-N 


U.S.B.  Holding  Co..  Inc.,  et  al.; 
Applications  To  Engage  de  novo  In 
Permissible  Nonbanking  Activities 

The  companies  listed  in  this  notice 
have  filed  an  application  under 
§  225.23(a)(1)  of  the  Board's  Regulation 

Y  (12  CFR  225.23(a)(1))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  i  225.21(a)  of  Regulation 

Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  $  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors,  interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  July  1, 1987. 

A.  Federal  Reserve  Bank  of  New  York 
(William  L.  Rutledge.  Vice  President)  33 
Liberty  Street,  New  York,  New  York 
10045: 

1.  U.S.B.  Holding  Co.,  Inc..  Nanuet. 
New  York;  to  engage  de  novo  through  its 
subsidiary.  Automation  Consultants. 
Inc..  Nanuet,  New  York,  in  providing  to 


others  data  processing  and  data 
transmission  services,  facilities 
(including  data  processing  and  data 
transmission  hardware,  software, 
documentation  or  operation  personnel), 
data  bases  or  access  to  such  services, 
facilities,  or  data  bases  by  any 
technological  means  pursuant  to 
S  225.25(b)(7)  of  the  Board's  Regulation 
Y.  Comments  on  this  application  must 
be  received  by  lune  22,  1987. 

B.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Assistant  Vice 
President)  230  South  LaSalle  Street, 
Chicago,  Illinois  60690: 

1.  Capital  One  Corp.,  Brown  Deer. 
Wisconsin;  to  engage  de  novo  through 
its  subsidiary.  Cap  Funds,  Inc.,  Brown 
Deer,  Wisconsin,  in  loans  or  other 
extensions  of  credit  such  as  made  by 
banking,  commercial,  finance,  mortgage 
and  consumer  finance  companies 
pursuant  to  §  225.25(b)(1)  of  the  Boards 
Regulation  Y 

C.  Federal  Reserve  Bank  of  Dallas  (W. 
Arthur  Tribble,  Vice  President)  400 
South  Akard  Street,  Dallas,  Texas  75222: 

1.  Delta  Bancshares.  Inc.,  Kaufman, 
Texas;  to  engage  de  novo  in  making, 
acquiring,  and/or  servicing  loans  for 
itself  or  for  others  of  the  type  made  by  a 
mortgage  company,  consumer  finance 
company,  or  commercial  finance 
company,  pursuant  to  S  225.25(b)(1)  of 
the  Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  June  3, 1987. 
James  McAfee, 

Associate  Secretary  of  the  Board. 
[PR  Doc  87-13030  Filed  6-8-87;  8:45  am] 

IMU.IMO  COOC  S210-01-M 


Consumer  Advisory  Council;  Meeting 
of  Consumer  Advisory  Council 

The  Consumer  Advisory  Council  will 
meet  on  Thursday,  June  25,  and  Friday, 
June  26.  The  meeting,  which  will  be  open 
to  public  observation,  will  take  place  in 
Terrace  Room  E  of  the  Martin  Building. 
The  June  25  session  is  expected  to  begin 
at  9:00  a.m.  and  to  continue  until  5:00 
p.m.,  with  a  lunch  break  from  1:00  to  2:00 
p.m.  The  June  26  session  is  expected  to 
begin  at  9:00  a.m.  and  to  continue  until 
1:00  p.m.  The  Martin  Building  is  on  C 
Street,  Northwest,  between  20th  and 
21st  Streets  in  Washington.  DC. 

The  Council's  function  is  to  advise  the 
Board  on  the  exercise  of  the  Board's 
responsibilities  under  the  Consumer 
Credit  Protection  Act  and  on  other 
matters  on  which  the  Board  seeks  its 
advice.  Time  permitting,  the  Council  will 
discuss  the  following  topics: 

1.  Home  Equity  Lines  of  Credit: 
Briefing  by  Board  staff  on  the  results  of 
Board-sponsored  consumer  surveys 


regarding  home-equity  borrowing  and  a 
discussion  led  by  the  Council's  Home 
Equity  Subcommittee. 

2.  Enforcement  of  Agreements  and 
Commitments  under  the  CRA: 
Discussion  of  the  role  of  the  Federal 
Reserve  in  enforcing  commitments  and 
agreements  that  are  made  under  the 
Community  Reinvestment  Act  (CRA)  by 
bank  holding  companies  or  state 
member  banks. 

3.  Mandatory  Check-Cashing  for 
Government  Checks:  Discussion  of  a 
legislative  proposal  to  require  financial 
institutions  to  cash  government  checks 
for  nondcpositors  free  of  charge  upon 
presentation  of  an  identification  card  to 
be  issued  at  nominal  cost  to  persons 
who  register  with  the  institution. 

4.  Delayed  Availability  of  Funds 
(contingent  upon  legislative  action): 
Briefing  by  Board  staff  on  legislation  in 
connection  with  institutions  delayed 
availability  practices. 

5.  Council  Committee  Status  Reports: 

Depository  and  Payments  Systems 
Committee 

Truth-in-Savings — discussion  of 
legislative  initiatives 

Basic  Banking — preliminary 
discussion  of  specific  services  that  best 
meet  the  needs  of  low-income,  eldirly 
and  minority  consumers. 

Consumer  Credit  Committee 

Credit  Card  Disclosure — discussion  of 
legislative  proposals  that  mandate 
additional  disclosure  of  terms  and 
conditions  for  credit  card  plans. 

Consumer  Education  Committee — 
assessment  of  shoppers  guides  and 
other  educational  material  available  to 
the  public. 

Financial  Structure  Committee — 
summary  of  a  study  released  by 
Consumer  Federation  of  America  on 
allowing  banks  to  sell  insurance. 

Community  Affairs  Committee — 
discussion  of  a  proposed  survey  of 
system  examiners  to  determine  how 
banks  various  CRA  activities  are 
evaluated  and  an  update  on  the 
Council's  recommendation  that  the 
Reserve  Banks  host  CRA  forums  for 
state-member  banks. 

6.  Regulatory  Update — Report  by 
Board  staff  on  the  status  of  recent  Board 
actions  in  the  area  of  consumer  financial 
services.  Other  matters  previously 
considered  by  the  Council  or  initiated 
by  Council  members  may  also  be 
discussed. 

Persons  wishing  to  submit  to  the 
Council  their  views  regarding  any  of  the 
above  topics  may  do  so  by  sending 
written  statements  to  Ms.  Ann  Marie 
Bray,  Secretary,  Consumer  Advisory 


Council.  Division  of  Consumer  and 
Community  Affairs,  Board  of  Governors 
of  the  Federal  Reserve  System, 
Washington,  DC  20551.  Comments  must 
be  received  no  later  than  close  of 
business  Friday,  June  19.  and  must  be  of 
a  quality  suitable  for  reproduction. 

Information  with  regard  to  this 
meeting  may  be  obtained  from  Ms. 
Bedelia  Calhoun,  Staff  Specialist,  at 
(202)  452-3305:  for  Telecommunications 
Device  for  Deaf  (TDD)  users  only, 
contact  Eamestme  Hill  or  Dorothea 
Thompson  at  (202)  452-3544;  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington,  DC  20551. 

Board  of  Governors  of  the  Federal  Reserve 
System,  June  3, 1987. 
James  McAfee, 

Associate  Secretary  of  the  Board. 
|FR  Doc.  87-13028  Filed  6-8-87;  8:45  am] 
BILLING  CODE  &210-0I-M 


GENERAL  SERVICES 
ADMINISTRATION 

I  Wildlife  Order  16i;  1-GH-NJ-540J 

Cohansey  Light  Station,  Cumberiand 
County,  NJ;  Conveyance  of  Property 

Pursuant  to  section  2  of  Pub.  L.  537, 
80th  Congress,  approved  May  19. 1948 
(16  U.S.C.  667c),  notice  is  hereby  given 
that: 

1.  By  deed  from  the  General  Services 
Administration  dated  April  23. 1987,  the 
property,  consisting  of  two 
noncontiguous  tracts  of  land  containing 
13.95  acres,  known  as  Portion,  Cohansey 
Light  Station,  Cumberiand  County,  New 
Jersey,  was  transferred  to  the  State  of 
New  Jersey,  Department  of 
Environmental  Protection. 

2.  The  above  described  property  was 
conveyed  for  the  purpose  of  wildlife 
conservation  in  accordance  with  the 
provisions  of  section  1  of  said  Pub.  L 
80-537  (16  U.S.C.  667b),  as  amended  by 
Pub.  L.  92^32. 

Dated:  May  27, 1987. 

Earl  E.  Jones, 

Commissioner,  Federal  Property  Resources 
Service. 

[FR  Doc.  87-13027  Filed  6-8-87;  8:45  am] 

BILLING  COOE  6S70-96-M 


Agency  Information  Collection 
Acth^ities  Under  0MB  Review 

GSA  hereby  gives  notice  under  the 
Paperwork  Reduction  Act  of  1980  that  it 
is  requesting  the  Office  of  Management 
and  Budget  (OMB)  to  renew  expiring 


report  3090-0044,  Application/Permit  for 
Use  of  Space  in  Public  Buildings  and 
Grounds. 

agency:  Office  of  Administration,  GSA. 
ADDRESSES:  Send  comments  to  Bruce 
McConnell,  GSA  Desk  Officer,  Room 
3235,  NEOB,  Washington,  DC  20503,  and 
to  Rodney  P.  Lantier.  GSA  Clearance 
Officer,  General  Services 
Administration  (CAID),  Washington,  DC 
20405. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sheila  M.  Dutton.  (202)  566-1563. 

Purpose;  Members  of  the  public  fill  out 
a  form  to  request  to  use  space  in  a 
Federal  building  for  cultural  or 
educational  purposes. 

Annual  Reporting  Burden:  Requests, 
8,000:  burden  hours,  666. 

Copy  of  Proposal:  Readers  may  obtain 
a  copy  of  the  proposal  by  writing  the 
Directives  and  Reports  Management 
Branch  (CAID).  Room  3015,  GS  Bldg., 
Washington,  DC  20405.  or  by 
telephoning  (202)  566-0668, 

Dated:  )une  1, 1987. 
Emily  C.  Karam, 

Director,  Information  Management  Division. 
[FR  Doc.  87-13025  Filed  &-8-87;  8:45  am] 

BILUNG  COOE  M20-23-M 

Agency  Information  Conection 
Activities  Under  OMB  Review 

The  Office  of  Management  and  Budget 
(OMB)  is  being  asked  by  GSA  to 
reinstate  an  expired  information 
collection,  GSAR,  Part  509,  Certification 
(Crime.  Debarments,  Suspensions, 
Defaults). 

AGENCY:  Office  of  Acquisition  Policy. 
GSA. 

action:  Under  the  Paperwork  Reduction 
Act  of  1980,  GSA  asks  the  OMB  to 
reinstate  an  expired  information 
collection  (3090-0214). 

ADDRESSES:  Send  Comments  to  Bruce 
McConnell.  GSA  Desk  Officer,  Room 
3235,  NEOB.  Washington,  DC  20503,  and 
to  Rodney  P.  Lantier,  GSA  Clearance 
Officer.  General  Services 
Administration  (CAID),  Washington,  DC 
20405. 

FOR  FURTHER  INFORMATION  CONTACT: 
Edward  Loeb,  Office  of  Acquisition 
Policy.  GSA  (202)  523-7791. 

Purpose:  GSA  collects  this 
information  to  certify  that  contractors 
seeking  contracts  valued  at  more  than 
S25,000  have  not  be  indicted,  convicted, 
suspended,  debarred,  or  have  not  had  a 
contract  terminated  by  default. 

Annual  Reporting  Burden:  Firms 


responding.  90.945:  annual  responses, 
90,945:  burden  hours.  15,158. 

Copy  of  Proposal:  Readers  may  obtain 
a  copy  of  the  proposal  by  writing  the 
Directives  and  Reports  Management 
Branch  (CAID),  Room  3015,  GS  Bldg.. 
Washington,  DC  20405,  or  by 
telephoning  (202)  566-0668. 

Dated:  May  29, 1987. 
Emily  C.  Karam. 

Director,  Information  Management  Division. 
[FR  Doc.  87-13026  Filed  6-8-87;  8:45  am] 

BILLING  COOE  M20-C1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Alcohol,  Drug  Abuse,  and  Mental 
Health  Administration 

Advisory  Committee  Meetings  for 
June  and  July 

AGENCY:  Alcohol.  Drug  Abuse,  and 
Mental  Health  Administration,  HHS. 
action:  Notice  of  meeting. 

summary:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  the 
Small  BusinessUnnovation  Research 
Review  Committee  in  the  months  of  June 
and  July,  1987.  This  committee  will  be 
open  for  discussion  of  administrative 
announcements  and  program 
developments.  The  committee  will  be 
performing  initial  review  of  applications 
for  Federal  assistance.  Therefore, 
portions  of  the  meeting  will  be  closed  to 
the  public  as  determined  by  the 
Administrator,  ADAMHA,  in 
accordance  with  5  U.S.C.  552(b)  (6)  and 
5  U.S.C.  app.  2  10(d).  Notice  of  the 
meeting  is  required  under  the  Federal 
Advisory  Committee  Act,  Pub.  L  92-463. 
Committee  Name:  Small  Business 
Innovation  Research  Review 
Committee,  NIMH 
Date  and  Time:  June  30-July  1:  9:00  a.m. 
Place:  The  Dupont  Plaza  Hotel,  1500 
New  Hampshire  Avenue,  NW. 
Washington,  DC  20007 
Status  of  Meeting:  Open — June  30:  9«>- 

10.00  A.M.,  Closed— Otherwise 
Contact:  Bonnie  Dwyer,  Room  9C-15. 
Parklawn  Building,  5600  Fishers  Lane, 
Rockville.  Maryland  20857,  (301)  443- 
6470 

Purpose:  The  committee  is  charged 
with  the  initial  review  of  applications 
for  assistance  from  the  National 
Institute  of  Mental  Health  (NIMH)  for 
support  of  research  from  small  business 
that  focus  on  mental  health  topics 
within  the  mission  of  NIMH,  with 
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recommendations  to  the  National 
Advisory  Mental  Health  Council  for 
final  review. 

Substantive  information  may  be 
obtained  from  the  contact  person 
mentioned  above.  A  summary  of  the 
meeting  and  rosier  of  committee 
members  may  be  obtained  from  Ms. 
Joanna  Kieffer,  Committee  Management 
Officer.  NIMH.  Room  9-95.  Parklawn 
Building,  5600  Fishers  Lane,  Rockville. 
Maryland  20857.  (301)  443-4333. 

Dated:  June  2. 1987. 
Peggy  W.  Cockrill. 

Committee  Management  Officer,  Alcohol, 

Drug  Abuse,  and  Mental  Health 

A  dministration. 

|FR  Doc.  87-13068  Filed  6-8-87;  8:45  am] 

BILUNQ  COOC  41(0-2«Mt 


Food  and  Drug  Administration 
I  Docket  No.  84D-0292I 

Sterile  Drug  Products  by  Aseptic 
Processing;  Current  Good 
Manufacturing  Practice  Final 
Guideline;  Availability 

agency:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 
.\ilministration  (FDA)  is  announcing  the 
availability  of  a  final  guideline  entitled 
"Guideline  on  Sterile  Drug  Products 
Produced  by  Aseptic  Processing."  The 
guideline  outlines  certain  aseptic 
processing  practices  and  procedures 
which  the  agency  views  as  acceptable 
for  the  preparation  of  sterile  drug 
products  for  human  and  animal  use.  The 
guideline  is  intended  to  inform 
interested  persons  of  these  acceptable 
processes  to  facilitate  compliance  with 
the  current  good  manufacturing  practice 
(CGMP)  regulations  and  to  help  assure 
the  quality  of  human  and  animal  drug 
products. 

ADDRESS:  Written  comments  and 
rtijut  st.s  for  a  copy  of  the  final  guideline 
may  be  sent  to  the  Dockets  Management 
Branch  (HFA-305).  Food  and  Drug 
Administration.  Rm.  4-62.  5600  Fishers 
Lane,  Rockville,  MD  20857.  Send  two 
self-addressed  adhesive  labels  to  assist 
the  Branch  in  proci-ssinK  your  request. 
FOR  FURTHER  INFORMATION  CONTACT: 
Paul  J.  Motise,  Center  for  Drugs  and 
biologies  (HFN-323),  Food  and  Drug 
Administration.  5600  Fishers  Lane. 
K,)(  kville,  MI)  20857.  301-295-8089. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  February  1. 1985  (50 
FK  4799),  FDA  issued  a  notice 
announcing  the  availability  of  a  draft 
guideline  entitled  "Guideline  on  Sterile 
Drug  Products  Produced  by  Aseptic 


Processing"  (January  1985).  The  draft 
guideline  was  intended  to  inform 
interested  persons  of  certain  aseptic 
processing  practices  and  procedures  for 
the  preparation  of  sterile  drug  products 
that  FDA  believes  constitute  acceptable 
ways  of  complying  with  applicable 
CGMP  regulations.  The  draft  guideline 
was  made  available  for  public  commen* 
to  provide  the  agency  with  views  to  be 
considered  in  its  development  of  a  final 
guideline.  Interested  persons  were  given 
until  May  2. 1985.  to  comment  on  the 
draft  guideline. 

Thirty-nine  comments  were  received 
in  response  to  the  notice.  The  comments 
came  from  domestic  and  foreign 
manufacturers,  industry  trade 
associations,  the  United  States 
Pharmacopeia!  Convention,  drug 
equipment  manufacturers,  health  care 
departments  of  universities,  drug 
industry  consultants,  and  a  foreign 
health  care  organization, 
guideline  has  beenxevtSed  as  a  result  61 
these  comment>r^  copy  of  the 
comments  are  on  file  with  the  Dockets 
Managen^CTt  Branch  {address  above) 
under  Dolricet  No.  84D-0292. 

This  notice  and  the  final  guideline  are 
issued  under  {  10.90(b)  (21  CFR  10.90(b)). 
which  provides  for  the  use  of  guidelines 
to  establish  procedures  or  standards  of 
general  applicability  that  are  not  legal 
requirements  but  are  acceptable  to  the 
agency.  The  agency  advises  that  this 
final  guideline  complies  with  the 
requirements  of  the  CGMP  regulations, 
and  it  may  be  relied  upon  by 
manufacturers  of  sterile  drug  products 
produced  by  aseptic  processing  to  meet 
those  regulations.  A  person  may  also 
choose  to  use  alternate  procedures  even 
though  they  are  not  provided  for  in  the 
guideline.  If  a  person  chooses  to  depart 
from  the  practices  and  procedures  set 
forth  in  the  final  guideline,  that  person 
may  discuss  the  matter  further  with  the 
agency  to  prevent  an  expenditure  of 
money  and  effort  on  activities  that  may 
later  be  determined  to  be  unacceptable 
by  FDA. 

Interested  persons  may  submit  written 
comments  on  the  final  guideline  to  the 
Dockets  Management  Branch  (address 
above).  Additional  comments  will  be 
considered  in  determining  the  future 
need  for  amending  the  final  guideline. 
Two  copies  of  comments  should  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  should  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
document.  The  final  guideline  and 
received  comments  may  be  seen  in  the 
Dockets  Management  Branch,  between  9 
a.m.  and  4  p.m..  Monday  through  Friday. 
Requests  for  a  single  copy  of  the  final 


guideline  should  be  sent  to  the  Dockets 
Management  Branch. 

Dated:  June  1, 1987.  ■ 
George  R.  White, 

Acting  Associate  Commissioner  for 

Regulatory  Affairs. 

(FR  Doc  87-12970  Filed  6-8-87;  8:45  am) 

BllXmO  COOC  41SO-01-N 


Social  Security  Administration 

Statement  of  Organization.  Functions 
and  Delegations  of  Authority 

Pdrt  S  of  the  SidtenienI  ul 
Organization.  Functions  and  Delegations 
of  Authority  for  the  Department  of 
Health  and  Human  Services  (HHS) 
covers  the  Social  Security 
Administration  (SSA).  Notice  is  given 
that  Chapter  SlM.  as  published  in  the 
Federal  Register  on  August  7. 1979.  as 
amended  on  December  17. 1980,  October 
18. 1981,  Novemeber  20. 1981.  August  15, 
1983.  October  17.  1984  and  February  7, 
^^^986.  is  being  amended  to  reflect  the 
elimination  of  the  Evaluation  and  Field 
Liaison  Staff  (SlMHD)  within  the  Office 
of  Human  Resources  (SlMH).  This 
change  consolidates  functions  in  the 
Office  of  Human  Resources  by 
distributing  those  assigned  to  the 
Evaluation  and  Field  Liaison  Staff 
among  the  Division  of  Personnel  Policy, 
Data  and  Research  (SlMHC)  and  the 
Division  of  Classification  and 
Organization  Management  (SlMHQ). 
The  revisions  are  as  follows: 

Chapter  SlM — Office  of  Management. 
Budget,  and  Personnel 

SlM.     Mission 

SlM. 10    Organization 

SlM.20    Function* 

Section  SlM. 10  The  Office  of  Management. 
Budget,  and  Personnel — Organization): 

Delete:  F.3  The  Evaluation  and  Field 
Liaison  Staff  (SlMHD). 

Section  SlM.20  The  Office  of  Management. 
Budget  and  Personnel — (Functions): 

Delete:  F.3  The  Evaluation  and  Field 
Uaison  Staff  (SlMHD). 

Add:  F.l.f.  Directs  an  SSA- wide  program 
for  inspection  and  evaluation  of  SSA's 
personnel  mangement  program  including 
employment  and  staffing,  position 
management  and  classification,  employee 
relations,  equal  employment  opportunity  and 
labor  relations.  Conducts  special  studies  to 
provide  managers  with  information  and  to 
assure  conformance  with  OPM  regulations 
and  HHS/SSA  policies  and  directives. 

Dated:  May  21.  1987. 
Nelson  |.  Sabatini. 

Deputy  Commissioner  for  Management  and 
Assessment. 

[FR  Doc  87-13037  Filed  6-8-87;  8:45  am] 
BILUMG  COOC  4190- n-M 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Housing— Federal  Housing 
Commissioner 

[Docket  No.  N-87-1668;  FR-2299] 

Transitional  Housing  Demonstration 
Program;  Notice  of  Final  Guidelines 

agency:  Office  of  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner,  HUD. 

ACTION:  Notice  of  Final  Guidelines. 

summary:  This  notice  announces  HUD's 
final  guidelines  for  the  operation  of  the 
Transitional  Housing  Demonstration 
Program  contained  in  HLTD's 
appropriation  for  fiscal  year  1987.  The 
Program  is  designed  to  develop 
innovative  approaches  to  providing 
housing  and  supportive  services  to  help 
facilitate  the  transition  to  independent 
living  for  homeless  persons  who  are 
capable  of  making  the  transition  within 
a  reasonable  period  of  time.  Under  the 
guidelines,  HUD  will  make  assistance 
available  to  eligible  governmental  and 
private  nonprofit  entities  in  the  forms  of: 
(1)  Interest-free  advances  to  cover  part 
of  the  costs  of  acquiring  or  rehabilitating 
(or  both)  existing  structures  for  use  in 
t}ie  provision  of  housing  and  supportive 
services  for  homeless  persons;  (2) 
funding  of  a  portion  of  the  operatmg 
costs  of  the  housmg;  and  (3)  technical 
assistance  to  recipients  in  carrying  out 
a  .tivities  under  the  Program. 

EFFECTIVE  DATE:  June  9, 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lawrence  Goldberger,  Director.  Office 
of  Elderly  and  Assisted  Housing, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street.  SW.. 
Washington,  DC  20410,  telephone  (202) 
755-5720.  (This  is  not  a  toll-free 
number.) 

SUPPLEMENTARY  INFORMATION: 

Transitional  Housing  Demonstration  Program 

I.  Background 

11    Procedural  Implementation  Requirements 

III.  Discussion  of  Public  Comments 

A.  Statutory  limitations. 

B  Definitions. 


C.  Assistance  Under  the  Program. 

1.  Types  of  assistance  available, 
(i)  Funding  assistance. 

(a)  Matching  requirement. 

(b)  Computation    of   the    matching 
contribution. 

(1)  Assistance  categories. 

(2)  Existing  programs. 

(3)  "In-itind"  contributions. 

(4)  Other  federally  assisted  pro- 
grams. 

(5)  Rental  income. 

(6)  Documentation. 

(7)  Miscellaneous  matching  issues. 

(c)  Compulation     of    funding     for 
armual  operating  costs. 

(ti)  Technical  assistance. 

2.  Limitations  on  the  use  of  assistance, 
(i)  Funding  of  existing  programs. 

(ii)  Constitutional  limitations. 

3.  Coordination   with   other  HUD  pro- 
grams. 

D.  Application  process. 
B.  Selection  process. 

1.  General. 

2.  Threshold  criteria. 

(i)  Applicant  qualifications. 

(a)  Capacity. 

(b)  Legal  authority, 
(ii)  Leveraging. 

(iii)  Proposed  housing  arvd  supportive 
services. 

(a)  Site  control  and  zoning. 

(b)  Historic  preservation. 

(c)  Floodplains. 

(d)  Consistency  with  local  govern- 
ment plans. 

(e)  Displacement, 
(iv)  Miscellaneous. 

3.  Ranking  criteria. 

(i)  Innovative  quality  of  the  proposaL 
(ii)  Coordination  of  supportive  serv- 
ices, 
(iii)  Cost  reasonableness, 
(iv)  Miscellaneous  suggested  priorities. 

4.  Final  selection. 

F.  Program  requirements. 

1.  Required  agreements. 

2.  Term  of  commitment  and  repayment 
of  advances. 

3.  Resident  discharge  at  end  of  HUD- 
approved  residency  period. 

4  Other  Federal  requirements, 
(i)   Nondiscrimination  and  equal   op- 
portunity. 
(ii)  Lead-based  paint. 
(iii)  Davis-Bacon, 
(iv)  Occupancy  standards. 
IV.  Guidelines 

A.  Definitions. 

B.  Types  of  assistance. 

1.  Assistance  under  the  Program, 
(i)  Acquisition/rehabilitation  advances, 
(ii)  Funding  for  annual  operating  costs, 
(iii)  Technical  assistance. 


2.  Commitment  of  amounts  for  operating 
costs. 

3.  Limitations  on  the  use  of  assistance, 
(i)  Funding  of  existing  homeless  pro- 
grams. 

(ii)  Leases. 

(iii)  New  construction. 

(iv)  Constitutional  hmitations  on  the 
use  of  Program  funds  by  primarily 
religious  organizations. 

(v)  Structures  used  for  multiple  pur- 
poses. 

4.  Assistance    under   other   HUD    pro- 
grams. 

C.  Application  process. 

D.  Selection  process.  * 

1.  Overview. 

2.  Threshold  criteria. 

(i)  Form,  time,  and  adequacy  of  the 

application, 
(ii)  Applicant. 

(a)  Eligibility  to  receive  assistance. 

(b)  Financial  rcsponsibihty. 

(c)  Capacity. 

(d)  Legal  authority, 
(iii)  Leveraging. 

(a)  General. 

(b)  Documentation. 

(c)  Assistance  categories. 

(d)  Existing  programs. 

(e)  "In-kind"  contributions. 

(f)  Other    federally    assisted    pro- 
grams. 

(g)  Rental  income. 

(iv)  Proposed  housing  and  supporting 
services. 

(a)  Need. 

(b)  Adequacy  of  the  proposed  sup- 
portive services. 

(c)  Adequacy  of  the  proposed  hous- 
ing. 

(d)  Siting  and  zoning. 

(e)  Consistency  with  local  govern- 
ment plans. 

(f)  Displacement. 

(v)  Proposal  feasibility. 

3.  Ranking  criteria, 
(i)  Applicant. 

(a)  Financial  responsibility. 

(b)  Capacity. 

(ii)  Innovative  quality  of  proposal, 
(iii)  Coordination  of  supportive  serv- 
ices, 
(iv)  Leveraging, 
(v)  Cost  reasonableness. 

4.  Environmental  review. 

5.  Final  slecfion. 

E.  Program  requirements. 
1.  Required  agreements, 
(i)  Operation  of  transitional  housing, 
(ii)  Assessments. 
(iii)  Residential  supervisor, 
(iv)  Use  of  structure, 
(v)  State  and  local  requirements. 
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(vi)  Reporting  and  recordkeeping. 

2.  Term  of  commitmeni  and  repayment 
of  advances. 

3.  Resident  rent. 

4.  Resident  discharge  al  end  of  fiUD- 
approved  residency  period. 

(i)  Preemption. 

jii)  Resident  contract. 

(iii)    Notice    of   discharge    al    end    of 

m/D-approved  residency  period, 
(iv)  Recipient  review. 

5.  Funding  amendments  and  recaptures, 
e.  Other  Federal  requirements. 

(i)   Nondiscrimination   and   equal   op- 
portunity. "*■ 

(iij  Environmental. 

(iii)   Applicabihty   of  OMB  Circulars. 

(ivj  Lead-based  paint. 

(v)  Conflicts  of  interest. 

(vl)  Use  of  debarred,   suspended,   or 
ineligible  contractors. 

(vii)  Audit. 

(viii)  Intergovernmental  review. 

(ix)  Davis-Bacon  Act. 
F.  Waiver. 
V.  Other  Information 

I.  Background 

Title  V  of  HUD's  appropriation  for 
fiscal  year  1987  '  established  the 
Homeless  Housing  Act  of  1986  (the  Act). 
The  Act  created  two  new  programs  to 
assist  homeless  persons.  Part  B  of  Title 
V  contains  the  Transitional  Housing 
Demonstration  Program.  Part  C  contains 
the  Emergency  Shelter  Grants  Program. 
This  notice  addresses  the  Transitional 
Housing  Demonstration  Program.  (A 
proposed  rule  implmenting  the 
Emergency  Shelter  Grants  Program  was 
published  in  the  Federal  Register  on 
December  17, 1986  (51  FR  45277). 

Under  the  Transitional  Housing 
Demonstration  Program.  HUD  is 
directed  to  carry  out  a  program  to 
develop  innovative  approaches  for 
providing  housing  and  supportive 
services  to  help  facilitate  the  transition 
to  independent  living  for  homeless 
persons  who  are  capable  of  making  the 
transition  within  a  reasonable  time.  The 
Durposes  of  the  Program  are  to 
aetermine: 
— ^The  cost  of  acquiring  or  rehabilitating 

(or  both)  or  leasing,  existing  structures 

for  the  provision  of  housing  for 

homeless  persons; 
—The  cost  of  operating  the  housing  and 

providing  supportive  services  to  its 

residents:  and 
— The  social,  financial,  and  other 

advantages  of  the  housing  and 

supportive  services  as  a  means  of 

assisting  homeless  persons. 


'  Section  101(g).  Pub.  L  99-500  (approved  October 
18. 1986)  and  Pub.  L  99-591  (approved  October  30. 
1986),  makjnfi  appropriations  as  provided  for  in  H.R. 
5313.  99lh  Cong..  2d  Se»».  (1986)  (as  passed  by  the 
House  of  Representatives  and  by  the  Senate),  to  the 
extent  and  in  the  manner  provided  for  in  H.  Rep. 
No.  977,  99th  Cong.,  2d  Se»».  (1986). 


II.  Pn)cedural  Implementation 
Requirements 

Section  514  of  the  Act  contains 
procedural  requirements  governing  the 
implementation  of  the  Program.  Section 
514(a)  direct*  the  Secretary  to  issue, 
within  180  days  of  the  Act's  enactment, 
guidelines  necessary  to  carry  out  the 
demonstration.  Before  issuing  these 
guidelines,  section  514(b)  directs  the 
Secretary  to  consult  with  persons  and 
entities  having  expertise  on  the 
problems  and  needs  of  homeless 
persons  or  experience  in  providing 
housing  or  supportive  services  for  them. 
Finally,  under  section  514(c).  all 
guidelines  must  be  published  in  the 
Federal  Register  annually  and  whenever 
modified,  and  their  development  is 
made  subject  to  the  procedural 
rulemaking  requirements  of  the 
Administrative  Procedure  Act.  (5  U.S.C. 
551-553.) 

In  conformance  with  the  advance 
consultation  requirements  of  section 
514(b)  and  the  publication  requirements 
of  section  514(c).  HUD  program  officials 
met  with  homeless  care  providers  and 
other  groups  and  individuals  with 
expertise  regarding  homeless  issues 
during  December  1988.  and  the 
Department  published  guidelines  and  a 
request  for  public  comment  in  the 
Federal  Register  on  February  25. 1987 
(52  FR  5587). 

III.  Discussion  of  Public  Comments 

In  response  to  the  request  for  public 
comment,  HUD  received  42  comments 
within  the  comment  deadline.  Twelve 
additional  comments  were  filed  beyond 
the  deadline.  The  54  commenters 
included  26  nonprofit  organizations 
(including  five  churches  or  religious 
groups).  24  governmental  entities,  two 
individuals,  one  national  association, 
and  one  coalition  of  nonprofit 
organizations  and  local  governments.  Of 
these  commenters,  five  supported  the 
proposed  guidelines;  20  supported  the 
proposed  guidelines,  but  recommended 
changes;  25  expressed  neither  support 
nor  opposition  to  the  proposed 
guidelines,  but  recommended  changes; 
and  four  opposed  the  guidelines  unless 
their  proposed  recommendations  were 
incorporated  in  the  final  guidelines. 

A.  Statutory  Limitationa 

In  many  instances,  commenters 
suggested  revisions  that  cannot  be 
incorporated  into  the  final  guidelines 
because  they  confiicl  with  the  statutory 
provisions  governing  the  Program.  These 
statutorily  impermissible  suggested 
changes  include: 

1.  The  deletion  of  the  $200,000 


limitation  on  the  amount  of  an 
acquisition/rehabilitation  advance 
(section  512(a)(1)  imposes  this  limit): 

2.  The  addition  of  provisions 
permitting  HUD  to  provide  assistance  in 
addition  to  the  three  types  of  assistance 
permitted  under  the  statute,  e.g., 
emergency  seed  money  (section  512(a)  is 
an  exclusive  listing  of  the  types  of 
assistance  available  under  the  Program); 

3.  The  provision  of  assistance  for 
newly  constructed  rather  than  existing 
structures  (section  512(a)  permits 
assistance  only  for  "existing 
structures"); 

4.  The  reduction,  elimination,  or 
waiver  of  the  requirement  that  the 
recipient  use  each  structure  for  which 
assistance  is  provided  for  transitional 
housing  for  five  years  following  initial 
occupancy  (section  513(c)(4)  imposes 
this  requirement  and  does  not  provide 
for  its  reduction  or  waiver); 

5.  The  modification  of  this  five-year 
use  requirement  to  make  it  applicable  to 
a  specified  number  of  units  or  beds 
rather  than  a  specific  structure  (section 
513(c)(4)  imposes  the  requirement  of  the 
"structure"): 

6.  The  reduction,  elimination,  or 
waiver  of  the  10-year  requirement  for 
use  of  a  structure  as  housing  for 
homeless  persons  (or  for  another 
charitable  use  approved  by  the 
Secretary)  to  avoid  repayment  of  the 
acquisition/rehabilitation  advance 
(section  512(b)  imposes  the  10-year 
requirement  and  does  not  provide  for  its 
waiver  or  reduction); 

7.  A  modification  of  the  guidelines  to 
permit  HUD  to  require  the  repayment  of 
less  than  the  full  amount  of  the 
acquisition/rehabilitation  advance,  if 
the  10-year  use  requirement  is  not  met 
(section  512(b)  gives  HUD  no  discretion 
to  require  repayment  of  less  than  the  full 
amount); 

8.  The  revision  of  the  guidelines  to 
permit  each  recipient,  rather  than  HUD, 
to  establish  the  maximum  permissible 
stay  of  individual  residents,  or  to  make 
the  established  limitation  merely  a 
guideline  or  a  limitation  on  the  average 
length  of  stay  for  residents  (section 
513(c)(1)  states  that  HUD  will  set  the 
maximum  permissible  stay  of  individual 
residents): 

9.  The  elimination  of  the  requirement 
that  each  recipient  must  agree  to  employ 
a  full-time  residential  supervisor 
(section  513(c)(3)  imposes  the 
requirmenf);  and 

10.  The  elimination  of  the  requirement 
that  each  resident  must  pay  as  rent  an 
amount  determined  in  compliance  with 
the  provisions  of  section  3(a)  of  the 
United  States  Housing  Act  of  1937  (the 


1937  Act)  (sectin  513(d)  imposes  this 
requirement). 

B.  Definitions 

The  final  guidelines  containing  the 
definitions  for  the  Program  are  found  in 
paragraph  IV. A.,  below. 

The  proposed  guidelines  defined 
"applicant"  as  any  governmental  or 
private  nonprofit  entity  that  submits  an 
application  for  assistance  under  the 
Program.  "Governmental  entities  '  were 
defined  to  include  those  that  have 
general  governmental  powers  (such  as  a 
city  or  county)  and  those  with  limited  or 
special  purpose  powers  (such  as  public 
housing  agencies  (PHAsj). 

HUD  received  comments  urging 
revision  of  this  definition  to  exclude:  (1) 
PHAs,  (2)  all  governmental  entities,  or 
(3)  all  private  nonprofit  entities. 
Exclusion  of  PHAs  was  justified  by  the 
commenter  on  grounds  that  they  are 
generally  not  involved  in  the  creation  of 
new  housing  units  and  generally  do  not 
serve  the  needs  of  the  homeless. 
Exclusion  of  private  nonprofit  entities 
was  based  on  the  assertion  that  units  of 
local  government  are  more  proficient  at 
coordinating  program  participants,  and 
that  competition  between  public  and 
private  entities  would  complicate  the 
application  review  process  and  diminish 
the  ability  of  the  Program  to  produce 
replicable  models.  Exclusion  of  all 
governmental  entities  was  premised  on 
one  commenter's  desire  to  provide  more 
opportunities  to  private  nonprofit 
organizations  that  have  experience  and 
expertise  in  shelter  programs. 

The  final  guidelines  do  not  respond  to 
these  suggestions.  First,  it  is  highly 
doubtful,  as  a  statutory  matter,  whether 
HUDhas  discretion  categorically  to 
exclude  any  governmental  or  nonprofit 
entity,  much  less  either  of  these  classes 
entirely.  Section  502(9)  of  the  statute 
defines  "recipient"  to  include  "any 
governmental  or  private  nonprofit  entity 
approved  by  the  Secretary  as  to 
financial  responsibility."  (emphasis 
added) 

Second,  the  Department  believes  that 
the  demonstration  nature  of  the  F*rogram 
argues  strongly  in  favor  of  soliciting 
applications  from  the  widest  range  of 
applicants  permitted  by  statute. 
Different  aplicants  and  types  of 
applicants  may  well  have  different 
strengths  and  approaches  that  will 
contribute  to  the  demonstration's 
purpose  of  assessing  the  transitional 
housing  approach — from  both  financial 
and  social  perspectives — as  a  means  of 
assisting  the  homeless  in  the  future. 
Categorically  excluding  certain 
applicants  would  deprive  the  Program  of 
this  diversity,  and  could  frustrate  the 
demonstration's  pruposes.  Consistent 
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with  this  determination,  and  in  response 
to  another  commenter,  the  Department 
has  clarified  the  guidelines'  description 
of  governmental  entity  to  include  State 
governments. 

Several  commenters  urged  revisions 
to  the  definition  of  "applicant"  to  clarify 
that  the  recipient  under  the  Program 
need  not  be  the  same  entity  that  owns  or 
manages  the  facility.  Commenters 
claimed  that  this  change  is  necessary  to 
permit  HUD  to  fund  governmental 
entities  that  would  fund  or  contract  with 
others  to  implement  the  Program. 

The  final  guidelines  do  not  contain  the 
proposed  clarification.  Unlike  the 
Emergency  Shelter  Grants  Program, 
which  permits  governmental  grantees  to 
pass  through  assistance  to  other 
governmental  or  private  nonprofit 
entities,  this  demonstration 
contemplates  direct  participation  by  the 
grant  recipient.  Thus,  section  513(b)(1) 
stresses  the  "ability  of  the  applicant  to 
develop  and  operate  housing  for 
homeless  persons  and  to  provide  or 
coordinate  supportive  services  for  the 
residents  ,  .  .".  (emphasis  added)  The 
definition  of  "recipient"  has  been 
revised  to  clarify  this  point. 

The  Department  wishes  to  make  clear, 
however,  that  this  requirement  does  not 
preclude  joint  applications,  where  (for 
example)  one  organization  will  provide 
housing  and  another  will  provide  or 
coordinate  the  provision  of  supportive 
services.  The  definition  of  "applicant" 
has  been  modified  to  permit  such 
applications. 

Under  the  proposed  guidelines, 
"homeless  person"  was  defined  as  an 
individual  or  family  which  does  not 
have  access  to  either  traditional  or 
permanent  housing,  but  which  is 
capable  of  living  independently  within  a 
reasonable  amount  of  time,  not  to 
exceed  18  months. 

For  the  purposes  of  clarity  in  the  final 
guidelines,  HUD  has  inlcuded,  in  the 
definition  of  homeless  person, 
provisions  describing  the  homeless 
populations  that  may  be  served  under 
this  Program.  The  definition  provides 
that  these  populations  include  (but  are 
not  limited  to):  Victims  of  domestic 
violence,  families  with  children,  the 
unemployed,  the  chronically  mentally  ill. 
runaway  children,  or  an  appropriate 
combination  of  these  populations. 
Several  commenters  suggested 
definition  of  the  requirement  that  a 
homeless  person  must  be  capable  of 
independent  living.  In  some  cases, 
commenters  suggested  rigorous 
requirements  for  determining  whether 
an  individual  or  family  is  capable  of 
independent  living.  For  example,  one 
commenter  suggested  that,  at  least  for 
certain  types  of  homeless  persons,  only 


individuals  with  the  potential  to  acquire 
marketable  skills  and  the  motivation 
necessary  to  find  jobs  to  support 
themselves  upon  graduation  from 
transitional  housing  woud  be  capable  of 
independent  living.  Other  commenters 
recommended  a  less  restrictive 
interpretation  of  this  requirement.  For 
example  to  ensure  that  the  guidelines  do 
not  discriminate  against  individuals 
with  disabling  physical  or  mental 
handicaps,  some  commenters 
recommended  that  the  definition  include 
those  persons  capable  of  living 
independently  with  appropriate 
supervision.  Another  commenter 
suggested  that  HUD  permit  the  recipient 
to  determine  the  capacity  for 
independent  living. 

The  definition  of  "homeless  person" 
has  been  revised  to  clarify  what  will 
constitute  "independent  living."  This 
Program  is  not  intended  to  warehouse 
individuals  for  a  time,  only  to  send  them 
to  an  institution  or  return  them  to  their 
previous  state  of  homelessness  upon 
their  departure  from  transitional 
housing.  Rather,  it  is  intended  as  an 
interim  placement,  where  individuals 
will  receive  the  assistance  necessary  to 
move  into  permanent  housing  and  to 
maintain  their  continued  residence  in 
that  housing  with  appropriate  assistance 
from  resources  available  in  the 
community.  Accordingly,  the  final 
guidelines  provide  that  a  person  is 
capable  of  independent  living  if,  at  the 
time  the  person  is  reviewed  for 
admission  to  transitional  housing,  the 
recipient  determines  that:  (1)  The 
resources  reasonably  expected  to  be 
abailable  in  the  community  followig  the 
person's  anticipated  departure  from 
transitional  housing  will  be  adequate  to 
meet  his  or  her  housing  needs  and 
requirements  for  continued  services,  and 
(2)  the  person  will  understand  the 
importance,  and  will  be  capable,  of 
using  these  resources  following  his  or 
her  anticipated  departure  from 
transitional  housing. 

The  definition  of  "homeless  person" 
requires  that  such  persons  must  be 
capable  of  making  the  transition  to 
independent  living  within  18  months. 
Several  commenters  objected  to  this  18- 
month  time  period,  because  they 
believed  (1)  that  it  was  inadequate, 
particularly  in  areas  where  low-income 
housing  is  in  short  supply,  to  facihtate 
the  transition  of  certain  homeless 
populations  (e.g.,  families  with  children, 
individuals  with  disabling  physical  or 
mental  handicaps,  and  individuals 
enrolled  in  job-training  programs),  (2) 
that  it  was  not  sufficiently  long  to 
benefit  those  in  greatest  need,  and  (3) 
that  it  could  have  the  unintended  effect 
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of  discriminating  against  individuals 
with  physical  or  mental  disabilities. 
Commenters  recommended  that  the 
length-of-stay  limitalion  be  two  or  more 
years,  and  that  the  guidelines  exempt 
homeless  individuals  with  mental  or 
physical  handicaps  from  any  3tay  limit 
or  provide  for  its  waiver  in  certain 
circumstances. 

In  the  proposed  guidelines.  HUD 
chose  18  months  as  the  maximum  stay 
limitation  based  upon  consultations 
with  homeless  care  providers.  We 
continue  to  believe  that  this  time  period 
is  sufflcient  to  ensure  a  successful 
transition  to  independent  living  for  the 
individuals  intended  to  be  served  by  the 
Program.  In  this  regard,  the  Department 
is  mindful  of  the  admonition  in  the 
Senate  report  on  the  provisions  that 
ultimately  became  the  substance  of  the 
Program: 

The  term  "homeless  person"  is  limited  to 
those  capable  of  living  independently  within 
a  reasonable  amount  of  time.  The  Committee 
believes  that  this  demonstration  program 
should  focus  on  homeless  individuals  who 
are  capable  of  moving  back  into  traditional 
housing  within  a  reasonable  {>eriod  to  time. 
The  demonstration  program  should  not  be 
considered  an  attempt  to  place  homeless 
Americans  in  new  institutions. 

S.  Rep.  No.  314.  99th  Cong..  2d  Sess.  14 
(1986) 

We  believe  that  the  IB-month  limitation 
strikes  the  appropriate  balance 
between:  (1)  Ensuring  that  there  it 
adequate  lime  for  many  of  the  homeless 
to  achieve  independent  living  and  (2) 
simply  establishing  another  long-term 
care  facility. 

The  definition  of  "homeless  person"  in 
the  final  guidelines  has  been  revised  to 
Include  "a  homeless  individual  or 
family  which  does  not  have  access  to 
traditional  or  permanent  housing  .  .  .". 
One  commenter  urged  HUD  to  clarify 
that  an  individual  or  family  without 
access  to  traditional  or  permanent 
housing  would  include  individuals  or 
families  that  live  in  substandard  or 
overcrowded  housing,  that  pay  an 
excessive  amount  of  income  for  rent, 
that  live  doubled  up,  or  that  face 
eviction.  Although  the  individuals  or 
families  described  by  the  commenter 
may  be  in  need  of  better  housing  or  may 
soon  be  without  any  housing,  the 
Department  believes  that  the  Program 
should  focus  on  those  with  the  greatest 
present  housing  need — those  with  no 
housing  at  all.  Accordingly.  HUD  will 
not  consider  any  of  these  individuals  to 
be  without  access  to  traditional  or 
permanent  housing. 

'Rehabilitation '  and  "operating 
costs  '  were  defined  with  some 
specificity  in  the  proposed  guidelines. 
One  commenle'  argued  that 


"rehabilitation"  should  be  revised  to 
include  the  following  costs:  Architect 
and  engineering  fees;  builder's  risk 
insurance:  demolition  expenses;  fire 
protection  costs:  the  costs  of  furnishing 
the  stucture:  financing  fees;  permit  fees: 
closing  costs;  carrying  costs  dunng 
rehabilitation;  approval  expenses:  and 
site  work.  Other  commenters  urged  HUD 
specifically  to  include  as  rehabilitation, 
costs  of  installing  safety  devices  (smoke 
detectors,  alarms,  sprinklers,  etc.).  costs 
of  removal  of  architectural  barriers,  and 
cost  of  renovation  of  an  existing 
structure  whose  former  use  was 
nonresidential. 

The  suggested  changes  have  not  been 
made.  The  definition  in  the  proposed 
guidelines  is  adequate  to  cover  all  the 
costs  and  expenses  cited  by  the 
commenters,  with  the  exception  of  the 
cost  of  furnishings.  These  costs  are  not 
rehabilitation  costs.  Rather,  they  are 
specifically  cited  by  the  statute  as 
operating  costs.  (See  section  S02(10)(B) 
and  our  definition  of  "operating  costs  " 
at  paragraph  IV. A.,  below.)  In  addition, 
the  definition  states  that  rehabilitation 
includes  "alterations  or  additions  to.  or 
enhancement  of.  existing  structures  " 
This  is  sufficiently  broad  to  cover  the 
installation  of  safety  devices,  removal  of 
architectural  barriers,  and  rehabilitation 
work  designed  to  convert  a 
nonresidential  structure  to  transitional 
housing. 

One  commenter  argued  that 
"operating  costs  "  should  include  the 
cost  of  extensive  repairs  made  to  correct 
major  defects  in  rehabilitation  work. 
While  the  operating  costs  definition 
permits  minor  or  routine  repairs,  it  was 
not  intended  to  permit  recipients  to  shift 
rehabilitation  expenses  from  the 
acquisition/rehabilitation  advance 
(which  may  be  subject  to  repayment  by 
the  recipient)  to  operating  costs  (which 
is  not  subject  to  repayment).  In  addition, 
to  the  extent  the  commenter  is  referring 
to  the  correction  of  defects  in 
rehabilitation  performed  with  Program 
funds,  the  commenter  should  look  to 
those  responsible  for  the  defects  for 
satisfaction:  Rehabilitation  costs  carmot 
be  paid  from  operating  assistance  under 
the  Program.  The  proposed  change  has 
not  been  incorporated  in  the  final 
guidelines. 

Finally,  one  commenter  urged  HUD  to 
provide  funding  assistance  under  the 
Program  to  cover  grant  administration 
expenses  and  the  "costs  of  meeting 
assurances."  HUD  will  permit  payment 
of  grant  administration  expenses  from 
operating  cost  assistance  if  the  expenses 
are  incurred  in  the  operation  of 
transitional  housing,  and  under  the 
acquisition/rehabilitation  advance  if 
they  are  related  to  rehabilitation  or 


acquisition.  While  the  commenter  does 
not  explain  what  is  meant  by  "costs  of 
meeting  assurances,"  to  the  extent  the 
commenter  is  seeking  repayment  of  the 
costs  of  demonstrating  in  its  application 
that  it  has  met  all  program  requirements 
for  funding,  such  pre-grant  costs  are  not 
within  the  purview  of  costs  that  may  be 
paid  under  section  512(a|  (1)  or  (2).  and 
will  not  be  included  in  the  calculation  of 
either  the  advance  or  operating  costs. 

In  conformity  with  the  discussion  at 
paragraph  C.l.(i)(b)(7)  of  this  section, 
below,  the  definition  of  "operating 
costs"  has  been  revised  to  exclude  debt 
service  incurred  in  connection  with  the 
acquisition  or  rehabilitation  of  the 
transitional  housing  facility. 

The  proposed  guidelines  generally 
followed  the  statutory'  approach  in 
defining  "supportive  services."  These 
guidelines  contained  a  specific  listing  of 
services,  followed  by  a  general 
statement  of  eligibility  for  "other 
services  proposed  by  the  applicant  in  its 
application  and  approved  by  HUD.  that 
are  essentia!  for  maintaining 
independent  living  and  that  address  the 
needs  of  the  homeless  persons  served  by 
the  recipient."  Several  commenters 
suggested  revisions  to  the  definition  to 
include  specifically  such  activities  as 
ongoing  case  management.  24-hour  crisis 
assistance,  vocational  and  psychosocial 
rehabilitation  services,  financial 
counseling,  and  drug  and  alcohol 
counseling. 

The  final  guidelines  retain  the 
proposed  definition.  While  commenters 
urged  HUD  to  include  as  many 
examples  of  supportive  services  as 
possible,  we  believe  that  a  lengthy 
listing  of  services  is  neither  useful  nor 
desirable.  As  indicated  by  the  definition, 
the  propriety  of  "other  services"  will 
turn  on  the  type  of  transitional  housing 
to  be  provided.  Listing  services  in  the 
guidelines,  without  benefit  of  the 
specific  factual  context  in  which  the 
services  are  to  be  furnished,  would  be  at 
least  uninformative  and  at  worst 
misleading  and  confusing.  The 
Department  believes  that  the  approach 
taken  in  the  guidelines  is  preferable — 
applicants  should  determine  the  services 
that  they  believe  are  needed,  and  HUD 
will  consider  the  propriety  of  the 
services  in  the  context  of  the 
application. 

"Housing  for  homeless  persons"  was 
defined,  in  part  as  a  structure  that  is 
suitable  for  the  provision  of  housing  and 
supportive  services  for  homeless 
persons  in  an  appropriate  group  setting. 
Two  commenters  requested  further 
clarification  of  the  phrase  "in  an 
appropriate  group  setting."'  Commenters 
asked  if  this  definition  permits  single 


room  occupany  arrangements,  and  if 
recipients  may  provide  single  family 
units  to  individual  homeless  famihes 
under  this  definition. 

Both  housing  arrangements  are 
permissible.  The  "appropriateness"  of 
the  group  settmg,  of  course,  will  depend 
on  the  homeless  individuals  and  families 
to  be  served  and  the  supportive  services 
to  be  provided  to  them.  HUD  will 
consider  this  factor  in  the  selection 
process  when  it  considers  the  adequacy 
of  the  proposed  housing.  (See  paragraph 
IV.D.2.(iv)(c),  below.) 

As  a  related  matter,  several 
commenters  asked  whether  HUD  will 
permit  the  use  of  only  one  structure,  or 
whether  housmg  can  be  provided  at 
scattered  sites.  HUD  believes  that  the 
statute  does  not  prohibit  scattered  site 
projects,  and  that  the  propriety  of  the 
use  of  scattered  sites  will  turn  on  the 
transitional  housing  proposed  in  the 
application.  To  clanfy  this  point,  the 
definition  of  "housing  for  homeless 
persons"  has  been  revised,  and  a 
definition  for  "project"  has  been  added. 
Thus,  ""housing  for  homeless  persons  "  is 
defined  as: 

One  or  more  existing  structures  or  parts  of 
one  or  more  existing  structures  that  are 
suitable  for  the  provision  of  housing  and 
supportive  services  for  homeless  persons  in 
an  appropriate  group  setting  .  .  . 

As  noted  earlier,  assistance  under  the 
Program  may  only  be  used  for  existing 
structures.  One  commenter  asked 
whether  manufactured  housing  is 
permitted  under  the  Program.  The  use  of 
manufactured  housing  is  not  precluded, 
as  long  as  the  housing  is  an  existing 
structure  rather  than  a  newly 
constructed  structure.  For  example, 
assistance  will  not  be  provided  to  a 
recipient  to  acquire  manufactured 
housing  from  a  dealer,  as  first  owner,  or 
to  purchase  such  housing  directly  from 
the  manufacturer. 

The  definition  of  "private  nonprofit 
entity"  provided,  in  part,  that  the  entity 
must  have  a  voluntary  board.  In 
response  to  a  commenters  inquiry,  we 
note  that  this  requirement  does  not 
preclude  a  board  member  from  receiving 
compensation  for  services  that  are  not 
related  to  his  or  her  responsibilities  as  a 
member  of  the  board.  Such  activities, 
however,  may  be  forbidden  under  the 
conflict  of  interest  provisions  contained 
in  paragraph  IV.E.6.(v),  below. 

C.  Assistance  Under  the  Program 

1.  Types  of  Assistance  Available 

HUD  offers  three  types  of  assistance 
under  the  Program.  Two  involve  funding 
assistance  to  recipients — the 
acquisition/rehabilitation  advance  and 
the  annual  operating  costs.  The  third 


involves  the  provisions  of  technical 
assistance  to  reapienl  of  fundmg 
assistance. 

(i)  Funding  assistance — (a)  Matching 
requirement.  As  noted  above,  HUD  will 
provide  funding  assistance  in  the  form 
of  acquisition/rehabilitation  advances 
and  annual  operating  costs.  In  addition 
to  the  statutory  $200,000  limitation  on 
the  amount  of  the  advance  discussed  in 
paragraph  A.  of  this  section,  above, 
HUD  proposed  to  require  each  recipient 
of  an  advance  to  provide  a  minimum  of 
50  percent  of  the  aggregate  cost  of  the 
acquisition/rehabilitation,  and  each 
recipient  of  annual  operating  costs  to 
pay  a  minimum  of  50  percent  of  the 
annual  operating  costs.  Several 
commenters  objected  to  this  matching 
requirement. 

Some  commenters  argued  that  the 
requirement  is  contrary  to  statutory 
provisions.  For  example,  one  commenter 
argued  that  the  recipient's  contribution 
for  operating  costs  should  be  Hmited  to 
25  percent  of  such  costs,  as  envisioned 
by  section  512(a)(2).  One  commenter 
argued  that  the  requirement  is  contrary 
to  the  congressional  intent  that  HUD 
provide  the  maximum  amount  allowable 
under  the  statute. 

Section  512(a](l)  provides  that  the 
amount  of  the  advance  is  not  to  exceed 
$200,000  or  the  aggregate  cost  of 
acquisition/rehabilitation,  whichever  is 
less.  Similarly,  section  512(a)(2)  provides 
that  the  payment  for  annual  operating 
costs  is  not  to  exceed  75  percent  of  the 
annual  operating  costs  of  the  housing. 
Contrary  to  the  assertions  of  the 
commenters.  customary  rules  of 
legislative  interpretation  indicate  that 
these  amounts  represent  the  maximum 
that  HUD  may  provide,  rather  than  a 
requirement  thai  HUD  provide  funding 
up  to  the  full  amount  stated.  Moreover, 
HUD  has  found  no  expression  of 
congressional  intent  to  support  the 
contention  that  HUD  does  not,  or  should 
not,  have  discretion  to  set  the  maximum 
amounts  of  Federal  assistance  within 
the  outer  limits  specified  in  the  statute. 

In  addition  to  these  arguments, 
commenters  alleged  that  the  leveraging 
requirement  will  be  financially 
burdensome  to  many  applicants, 
including  established  providers  of 
transitional  housmg,  and  could  cause 
serious  financial  problems  dunng  the 
initial  stages  of  operation.  Others  noted 
that  the  requirements  are  not  necessarj' 
to  ensure  the  recipient's  commitment  to 
the  Program  or  the  effective  use  of 
limited  funds,  in  light  of  the  number  of 
years  that  applicants  will  be  required  to 
agree  to  operate  transitional  housing  in 
order  to  obtain  funding.  Some 
commenters  predicted  that  this 


requirement  would  result  in  very  few 
applications  under  the  Program. 

As  the  proposed  guidelines  stated,  the 
"leveraging '"  requirement  is  intended: 

To  ensure  recipients"  commitment  to  the 
provision  of  transitional  housing  and  to 
ensure  that  the  most  effective  use  is  made  of 
the  limited  funds  available  for  this 
demonstration  .  .  .  (52  FR  5592) 

The  Department  has  reviewed  this 
reasoning  in  light  of  the  public 
comments,  and  has  concluded  that  it 
provides  an  overriding  basis  for 
continuing  the  proposed  "'leveraging" 
requirement.  The  statute  directs  HUD  to 
conduct  a  demonstration  to  determine 
the  costs  and  advantages  of  providing 
transitional  housing  for  homeless 
persons,  we  believe  that  requiring 
recipients  to  secure  at  least  one-half  of 
their  financial  support  from  other 
sources  is  the  most  effective  way  of 
ensuring  recipient  commitment  to  a 
well-conceived  and  well-operated 
program  that  will  yield  the  most  useful 
demonstration  results. 

With  regard  to  the  specific  comments 
on  this  point  the  Department  agrees  that 
the  statutory  five-year  program 
operation  requirement  supports  the 
goals  of  the  "leveraging '"  requirement, 
discussed  above.  We  believe,  however, 
that  a  dedication  of  finances,  as  well  as 
a  dedication  of  time,  is  necessary  to 
provide  adequate  assurance  of 
recipients'  commitment  to  the  provision 
of  transitional  housing  In  addition, 
while  this  requirement  may  preclude 
some  potential  applicants  from 
submitting  applications  under  the 
demonstration,  we  do  not  beUeve  that 
this  requirement  will  unduly  restrict  the 
number  of  apphcations  submitted. 
During  our  advance  consultation  with 
homeless  care  pro\nders  and  throughout 
the  public  comment  period.  HUD  has 
received  numerous  inquires  from  private 
nonprofit  and  governmental  entities 
wishing  to  participate  in  the  Program. 
These  entities  should  provide  a 
sufficient  pool  of  applicants  to  carry  out 
the  demonstration. 

(b)  Computation  of  the  matching 
contribution.  The  proposed  guidelines 
described  HUD's  requirements  for 
documentation  of  sources  of  matching 
funds,  for  the  commitment  of  '"new"' 
funds,  for  exclusion  from  the  matching 
computation  of  "in-kind""  contributions, 
and  for  the  consideration  of  rental 
income  as  part  of  the  appUcants  match. 
Additionally,  the  guidelines  indicated 
that  HUD  may  prohibit  the  use  of  funds 
provided  through  other  federally 
assisted  programs  as  part  of  an 
applicants  matching  contribution. 
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(1)  Assistance  categories.  The 
proposed  guidelines  required  that 
applicants  meet  the  50  percent  matching 
requirement  for  each  type  of  assistance. 
Thus,  the  most  that  HUD  would  make 
available  for  the  acquisition/ 
rehabilitation  advance  or  annual 
operating  costs  would  be  50  percent  of 
their  respective  costs.  One  commenter 
objected  to  this  requirement. 

The  purpose  of  the  requirement  for  the 
separate  match  for  each  catetory  of 
assistance  is  to  ensure  that  the  most 
effective  use  is  made  of  the  limited 
funds  available  under  the  Program  by 
encouraging  as  much  State  and  local, 
public  and  private  leveraging  as 
possible,  and  to  provide  that  the 
recipient  will  have  a  financial  stake  In 
both  the  initiation  of  operations  for  the 
project  and  the  continuation  of 
operations  under  the  Program.  While 
this  provision  forbids  the  use  of 
operating  cost  commitments  to  leverage 
the  acquisition/rehabilitation  advance 
and  vice  versa,  we  note  that  applicant 
leveraging  in  excess  of  50  percent  is  one 
of  the  five  ranking  criteria  under 
paragraph  IV.D.3.  Under  these  criteria, 
an  applicant  that  provides  leveraging  in 
excess  of  50  percent  will  be  awarded  a 
greater  number  of  points  in  the  ranking 
stage  of  the  selection  process.  The 
requirement  for  separate  matches  will 
be  retained  in  the  final  guidelines. 

(2)  Existing  programs.  HUD  proposed 
to  exclude  from  the  leveraging 
calculation  the  applicant's  expenditures 
necessarj'  to  maintain  and  operate  an 
existing  program  serving  homeless 
persons  at  its  current  level.  The 
proposed  guidelines  used  the  following 
example  to  explain  this  concept: 

An  applicant  submits  a  request  for  .  .  . 
operating  costs.  It  currently  operates 
transitional  housing  that  has  a  capacity  to 
serve  10  homeless  persons  and  has  annual 
operating  costs  of  $100,000.  If  the  applicant 
proposes  no  increase  in  the  level  of 
supportive  services  provided  or  the  number 
of  homeless  persons  served,  it  would  not  be 
eligible  for  operating  cost  funding  under  the 
Program  ...  If,  however,  the  applicant 
proposes  to  provide  additional  supportive 
services  for  the  10  homeless  persons  and 
these  services  will  increase  annual  operating 
costs  to  $150,000.  $25,000  (the  $50,000  increase 
in  operating  costs  times  the  SO  percent 
leveraging  requirement)  would  be  elgible  for 
funding.  The  applicant  would  be  required  to 
demonstrate  that  it  could  provide  its 
leveraging  ($25,000)  from  resources  in 
addition  to  those  already  committed  to  its 
existing  program.  (52  FR  5592-93) 

One  commenter  suggested  the 
deletion  of  this  requirement.  The 
commenter  argued  that  as  long  as  the 
facility  adds  new  units  to  serve 
homeless  persons  in  transitional 
housing,  it  should  be  able  to  marshal 


any  available  funds  as  leverage  The 
commenter's  proposed  change  has  not 
been  made  because  it  would  give  undue 
preference  under  the  leverage  ranking 
criterion  to  existing  providers  of  housing 
or  supportive  services.  Thus,  in  the 
example  above,  without  the  new  funds 
requirement  and  without  any 
commitment  to  provide  funds  in  excess 
of  its  current  $100,000  operating  cost 
commitment,  the  applicant  would  be 
credited  with  a  66  percent  match.  For 
clarity,  the  final  guidelines  have  been 
revised  to  indicate  that  the  "new  funds  " 
requirements  apply  only  to  existing 
providers  of  housing  or  supportive 
services. 

(3)  "In-kind"  contributions.  HUD 
proposed  excluding  the  value  of  all  "in- 
kind"  contributions  from  the  leveraging 
calculation,  except  for  donations  of 
structures.  Numerous  commenters  urged 
the  inclusion  of  all  "in-kind" 
contributions  in  the  leveraging 
computation.  Commenters  argued  that 
their  exclusion  will  unduly  disadvantage 
applicants  that  are  reliant  on  such 
contributions  in  their  operations,  and  is 
inconsistent  with  the  innovative  and 
demonstration  aspects  of  the  Program 
and  the  administration  of  other  grant 
programs. 

HUD  continues  to  believe  that  the 
match  required  the  Program  should 
generally  be  a  "hard  match" — i.e..  the 
matching  contributions  should  come 
horn  funds  made  available  from  the 
applicant  or  from  other  sources.  The 
Department  believes  that  a  "hard 
match"  is  the  best  indicator  of  the 
likelihood  of  success  of  the  project  and, 
thus,  the  Program's  demonstration 
mission. 

In  addition,  "in-kind"  contributions 
entail  considerable  valuation 
difficulties.  If  "in-kind"  contributions 
were  generally  permitted,  applicants 
would  be  required  to  assign  a  dollar 
value  to  each  item.  Since  valuation 
tends  to  be  an  inaccurate  science  and 
since  the  Program's  threshold  and 
ranking  criteria  reward  applicants  with 
the  highest  percentage  match,  there 
would  be  pressure  on  applicants  to 
inflate  their  "in-kind"  contributions. 
Moreover,  since  HUD  would  not  have 
the  resources  to  look  behind  the  value  of 
each  of  the  potentially  infinite  number 
of  "in-kind"  contributions  submitted  by 
applicants,  it  would  be  unlikely  that  we 
could  detect  anything  other  than  grossly 
exaggerated  valuations.  As  a  result,  we 
fear  that  underfunded  projects  would  be 
selected  for  the  Program.  Underfunded 
programs  would  have  a  reduced 
possibility  of  success.  Given  the 
demonstration's  small  size,  even  one 
failed  project  could  seriously  undermine 
its  objectives. 


Many  commenters  specifically 
opposed  HUD's  exclusion  of  volunteer 
services.  They  argued  that  such  services 
are  relatively  easy  to  value  by  the  use  of 
prescribed  models.  Others  argued  that 
HUD  should  establish  a  set  rate  per 
hour.  Even  if  HUD  could  establish  a 
viable  rate  per  hour,  it  could  not 
eliminate  the  problems  associated  with 
applicant's  overoptimistic  estimates  of 
the  number  of  volunteer  hours  to  be 
donated.  Accordingly,  HUD  will  not 
provide  an  exception  for  volunteer 
services. 

In  the  proposed  guidelines.  ffUD 
stated  that  it  would  consider  the  value 
of  donated  structurers  One  commenter 
argued  the  value  of  structures  that  were 
already  owned  by  the  applicant  and  that 
would  be  dedicated  to  use  in 
transitional  housing  should  also  be 
considered.  HUD  did  not  intend  to 
forbid  the  consideration  of  such 
buildings  in  the  matching  computation. 
The  final  guidelines  have  been  revised 
to  clarify  this  point  ' 

For  purposes  of  clarity.  HUD  offers 
the  following  two  examples  to  illustrate 
how  the  value  of  structures  will  be  used 
in  the  leveraging  computation: 

Example  1 

Fair  market  value  of  building $200,000 

Cost  of  rehabihtaUon 200.000 

ToUl.„ 400,000 

Applicant's  minimum  matching  re- 
quirement ($400,000  times  50 
percent) 200.000 


In  this  example,  the  applicant  has  met 
the  50  percent  matching  requirement  for 
the  acquisition/rehabilitation  advance 
and  will  be  eligible  for  an  advance  of  up 
to  $200,000. 

Example  2 

Fair  market  value  of  building $200,000 

Cost  of  rehabilitation 100.000 

Total 300,000 

Applicant's  minimum  matching  re- 
quirement ($30a000  times  50 
percent) ™ 150.000 


The  Department  »e«»  no  inconsitlency  in 
continuing  to  count  donalioni  of  itructures  toward 
an  applicant  ■  match  while  excluding  all  other  type* 
of  "in-kind"  conlnbutioni.  Valuation  of  buildings, 
although  not  a  perfect  acience.  is  sufficiently 
sophisticated  thai  the  appraised  value  of  a  structure 
should  accurately  reflect  Its  fair  market  value.  This 
is  especially  true  when  (as  required  by  the 
guidelines)  the  appraisal  is  conducted  by  a  qualified 
real  estate  appraiser.  Moreover,  since  many 
applicants  will  nol  claim  any  donated  buildings,  and 
those  thai  do  will  likely  claim  only  one.  HUD  will 
be  in  a  much  better  position  to  review  the  value 
asserted,  should  that  l>e  necessary  or  desirable. 


In  this  second  example,  the  applicant 
has  exceeded  its  50  percent  matching 
requirement  for  the  acquisition/ 
rehabilitation  advance.  Under  the 
ranking  criteria  for  leveraging  (see 
paragraph  rV.D.3.(iv).  below,  the 
apphcant  would  be  credited  with  a  66 
percent  match  for  the  acquisition/ 
rehabilitation  advance.  If  the  applicant 
is  ultimately  selected  for  funding  of  the 
requested  advance,  the  advance  will  be 
limited  to  SlOO.OOO.  (Where  currently 
owned  or  donated  buildings  are  used  to 
compute  the  applicant's  leveraging 
contribution  for  the  advance,  the 
amount  of  HUD's  advance  will  be 
limited  to  the  amount  to  be  expended  by 
the  applicant  to  rehabilitate  the  building 
and.  as  noted  above,  cannot  exceed 
$200,000.) 

(4)  Other  federally  assisted  programs. 
The  proposed  guidelines  stated  that 
HUD  was  considering  the  imposition  of 
a  requirement  that  each  applicant 
demonstrate  that  it  can  fulfill  its 
leveraging  contribution  with  funds  other 
than  those  provided  through  other 
federally  assisted  programs. 

Numerous  commenters  objected  to 
this  proposed  requirement,  arguing  that 
HUD  should  permit  the  use  of  funds 
provided  through  other  Federal 
programs  in  the  leveraging  computation 
to  the  maximum  extent  possible.  Some 
commenters  suggested  that  HUD 
consider  discouraging,  but  not 
prohibiting,  the  use  of  such  funds  by 
providing  preferences  in  the  ranking 
process.  Other  commenters  suggested 
that  HUD  set  maximum  limits  on  the 
amount  of  funding  that  may  be 
leveraged  through  other  fedeally 
assisted  programs. 

HUD  believes  that  permitting 
applicants  to  count  funds  obtained  from 
other  Federal  sources  as  part  of  their 
matching  requirement  is  an 
inappropriate  use  of  the  Program's 
leveraging  concept.  As  noted  earlier,  we 
believe  that  the  success  of  the 
demonstration  depends  upon  ensuring 
the  commitment  of  the  applicant  to 
develop  and  operate  a  successful 
program.  Obtaining  funds  from  State  or 
local  governments  or  from  private 
sources  generally  indicates  that  the 
sources  of  funds  has  made  a  favorable 
judgment  on  the  applicant  and  its 
program.  In  addition,  the  Department 
believes  that  this  approach  will  ensure 
the  active  participation  of  State  and 
local  governments,  and  nonprofit 
organizations — as  involvement  that  is 
essential  to  the  success  of  any  attempt 
to  address  the  homelessness  issue.  Thus, 
to  ensure  that  the  leveraging 
requirement  does  not  become  a  mere 
exercise  in  "grantsmanship  "  and  to 


encourage  local  commitment  to  the 
problems  of  homeless  persons  without 
undue  reliance  on  assistance  from  the 
Federal  government,  the  final  guidelines 
provide  that  applicants  may  not  include 
funds  provided  through  any  other 
federally  assisted  program  in  the 
computation  of  the  leveraging 
requirement. 

We  note  that  this  prohibition  does  not 
extend  to  proceeds  of  tax-exempt  bonds. 
Although  the  bonds  are  tax-exempt,  the 
source  of  funds  is  non-Federal,  and  the 
underwriting  decisions  must  meet 
private  market  cnteria. 

The  final  guidelines  recognize  one 
exception  to  the  requirement  that  each 
applicant  must  demonstrate  that  it  can 
fulfill  its  matching  contribution  with 
funds  other  than  those  provided  through 
other  federally  assisted  programs. 
Section  105(a)(9)  of  the  Housing  and 
Community  Development  Act  of  1974 
provides  that  activities  assisted  under 
HUD's  Community  Development  Block 
Grant  (CDBG)  program  may  include 
"payment  of  the  non-Federal  share 
required  in  connection  with  a  Federal 
Grant-in-aid  program  undertaken  as  part 
of  activities  assisted  under  this  title." 
HUD  believes  that  this  statute  prohibits 
the  exclusion  of  CBDG  funds  from  the 
applicant's  leveraging  computation 
under  the  Program.  The  final  guidelines 
have  been  amended  accordingly. 

We  note  that  it  may  be  difficult,  in 
some  cases,  to  determine  if  the  funds 
used  in  an  applicant's  match  are  from 
other  federally  assisted  programs.  For 
example,  an  applicant  may  receive  a 
commitment  from  a  State  social  service 
agency  where  it  is  impossible  for  the 
applicant  to  determine  the  source  of  the 
original  funds.  In  such  a  case,  HUD  will 
not  assume  that  the  funding  is  from  a 
federally  assisted  program  and  the 
commitment  may  be  counted  as  part  of 
the  applicant's  match. 

Finally,  the  Department  wishes  to 
point  out  that  the  exclusion  of  "inkind" 
contributions  and  funds  from  other 
federally  assisted  programs  from  the 
Program's  leveraging  computations  does 
not  mean  that  these  contributions  and 
amounts  may  not  be  used  in  the 
Program.  Indeed,  the  Department 
particularly  encourages  the  use  of 
volunteers  as  a  way  of  broadening  the 
base  of  awareness  and  involvement  at 
the  local  level — conditions  that  the 
Department  believes  are  necessary  to 
addressing  homelessness  in  a 
meaningful  and  effective  fashion. 

(5)  Rental  income.  The  proposed 
guidelines  stated  that  the  rental  amounts 
paid  by  residents  of  transitional  housing 
may  be  included  in  the  leveraging 


calculation  of  the  annual  payment  of 
operating  costs. 

Two  commentes  noted  a  potential 
conflict  between  this  provision  and  the 
prohibition  (discussed  above)  against 
counting  Federal  funds  toward  the 
leveraging  requirement.  They  argued 
that  an  applicant  that  admits  homeless 
families  receiving  SSI  benefits  may  be 
prohibited  from  including  rental  income 
from  these  payments  as  a  part  of  its 
match,  since  these  benefits  may  be 
considered  "Federal  funds  "  Another 
commenter  urged  HUD  to  permit  the 
consideration  of  rental  income  from 
these  sources  as  part  of  the  applicant's 
match,  or  to  reduce  the  amount  of  the 
total  operating  costs  that  are  subject  to 
the  leveraging  requirement. 

The  Department  wishes  to  make  dear 
that  rental  income  from  amounts 
received  by  residents  of  transitional 
housing  from  Federal  income-transfer 
programs  may  be  counted  as  part  of  the 
recipient's  matching  requirements. 
Amounts  received  under  programs  such 
as  SSI  and  AFDC  provide  additional 
disposable  income  for  their 
beneficiaries,  and  may  be  spent  as  the 
beneficiaries  choose.  We  believe  that 
these  amounts  lose  their  identity  as 
"funds  under  federally  assisted 
programs"  upon  their  receipt  by  the 
beneficiary.  Thus,  rental  income 
stemming  from  these  benefit  programs 
may  be  counted  toward  a  recipient's 
match. 

Under  the  proposed  guidelines, 
applicants  were  required  to  substantiate 
the  rental  amount  to  be  included  in  the 
leveraging  computation.  Among  other 
factors,  the  estimated  rental  amounts 
were  to  reflect  the  rental  income 
calculation  under  section  3(a]  of  the 
1937  Act.  One  commenter  noted  that 
HUD  will  provide  technical  assistance 
on  the  calculation  of  resident  rent  under 
section  3(a)  of  the  1937  Act  after 
recipient  selection.  This  commenter 
argued  that  applicants  without 
experience  with  HUD's  rent  calculation 
procedures  may  be  unable  to  make  a 
correct  estimate  of  rental  amounts  and 
that,  therefore,  HUD  should  provide 
preapplicaUon  assistance  in  these 
procedures. 

HUD  agrees  that  some  applicants  may 
experience  difficulty  in  applying  section 
3(a)'s  procedures.  However,  rather  than 
provide  preapplication  training  in  this 
area,  HUD  has  modified  the  final 
guidelines  to  permit  applicants  to 
estimate  rental  income  to  be  derived 
under  section  3(a)  of  the  1937  Act.  For 
purposes  of  computing  the  applicant's   ^ 
match,  the  applicant  may  assume  that 
the  rental  income  received  from 
residents  will  be  equal  to  10  percent  of 
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the  estimate  of  total  resident  income. 
The  Department  wishes  to  note  that  this 
alternate  method  of  determining  rental 
income  does  not  change  any  of  the  final 
guidelines'  requirements  concerning  the 
calculation  of  total  resident  income, 
such  as  adjustment  for  the  length  of  time 
necessary  for  homeless  persons  to 
qualify  for  income  support  assistance,  or 
to  find  employment. 

(6)  Documentation.  The  proposed 
guidelines  required  the  applicant  to 
provide  appropriate  documentation 
indicating  the  sources  and  amounts  of 
the  applicant's  leveraging  contribution. 
If  the  source  of  the  contribution  was  an 
entity  other  than  the  applicant,  the 
documentation  had  to  be  sufficient  to 
demonstrate  a  commitment  to  provide 
funds  if  the  applicant  is  selected  for 
funding. 

Commenters  argued  that  the 
requirement  for  a  firm  commitment  of 
outside  sources  of  funding  was 
unrealistic.  HUD  has  reconsidered  this 
requirement.  In  recognition  of  the  fact 
that  many  entities'  funding  cycles  will 
not  permit  the  issuance  of  a  firm 
commitment  for  five  full  years  of 
operating  costs,  the  final  guidelines  will 
permit  applicants  to  fulfill  this 
requirement  with  a  letter  of  intent  from 
the  funding  source.  A  letter  of  intent 
must  demonstrate  the  source's 
reasonable  expectation  and  resolve  to 
provide  a  stated  amount  of  operating 
funds  at  a  stated  date  in  the  future.  "The 
factual  basis  for  the  source's  reasonable 
expectation  (e.g.,  past  funding 
experience)  must  be  stated  in  the  letter. 
The  letter  of  intent  may  be  subject  to 
contingencies  (such  as  governing  board 
approval)  and  other  conditions  beyond 
the  selection  of  the  application  for 
funding,  provided  there  is  a  reasonable 
expectation  and  resolve  to  provide  the 
funding. 

Under  the  Program,  acquisition  and 
rehabilitation  must  be  performed  shortly 
after  recipient  selection  in  order  to 
permit  the  expeditious  initiation  of 
transitional  housing  operations.  Unlike 
operating  cost  commitments, 
acquisition/rehabilitation  cost 
commitments  will  not  span  multiple 
funding  cycles  and  will  not  involve 
projections  of  the  availability  of  funds 
years  into  the  future.  Thus,  HUD  will 
require  applicants  to  present  a  firm 
commitment  from  the  funding  source  for 
the  acquisition/rehabiUtation  advance. 
A  firm  commitment  must  demonstrate 
the  source's  binding  commitment  to 
provide  funds  and  the  date  upon  which 
the  funds  will  be  available.  To  be 
acceptable,  a  firm  commitment  must  not 
include  any  condition  or  contingency 
except  the  selection  of  the  application 


for  funding  under  the  Program.  HUD  will 
consider  the  strength  of  the  source's 
commitment  under  the  leveraging 
threshold  criterion  (see  paragraph 
IV.D.2.(iii),  below)  and  the  overall 
project  feasibility  threshold  criterion 
(see  paragraph  IV.D.2.(v).  below). 

(7)  Miscellaneous  watching  issues. 
One  commenter  asked  whether  an 
applicant  would  be  permitted  to  use  the 
proceeds  of  a  loan  secured  by  the 
property  to  be  used  in  the  Program 
toward  its  50  percent  share  of 
acquisition/rehabilitation  costs,  if  the 
applicant  arranges  for  repayment  of  the 
loan  from  "non-HUD  "  income. 
Alternatively,  the  commenter  asked 
whether  HUD  would  allow  the  payment 
of  debt  service  on  a  mortgage  covering 
an  acquired  structure  as  an  eligible 
operating  expense. 

HUD  finds  no  problem  with  recipient's 
obtaining  a  loan  on  property  acquired 
for  use  in  the  Program,  and  counting  as 
much  of  the  loan  proceeds  as  are 
invested  in  the  transitional  housing 
program  toward  their  leveraging 
contribution,  as  long  as  the  debt  is  not 
repaid  with  Program  funds.  The 
guidelines,  however,  have  been  revised 
specifically  to  exclude  debt  service 
expenses  in  connection  with  the 
acquisition/rehabilitation  of  transitional 
housing  from  the  definition  of  operating 
costs  and,  thus,  from  the  operating  cost 
leveraging  computation.  First,  the 
statutory  definition  of  operating  costs 
(section  502(10))  is  an  exclusive  listing 
of  eligible  costs,  and  does  not  include 
the  payment  of  debt  service  for 
acquisition/rehabilitation.  Moreover,  to 
include  these  costs  would  dilute  HUDs 
50  percent  matching  contribution 
requirement.  For  example,  if  debt 
service  were  permitted  as  an  operating 
cost,  HUD  would  end  up  paying  more 
than  50  percent  of  the  acquisition/ 
rehabilitation  costs:  HUD  would  pay  50 
percent  of  these  costs  as  an  acquisition/ 
rehabilitation  advance  and  25  percent  of 
these  costs  as  operating  cost  payments 
(i.e.,  HUD  would  pay  up  to  50  percent  of 
the  debt  service  on  the  50  percent  of  the 
acquisition/rehabilitation  costs  that 
were  financed).  The  Department  notes, 
however,  that  debt  service  on  otherwise- 
eligible  items  of  operating  costs,  such  as 
furniture  and  equipment,  would  be 
eligible  for  operating  assistance  under 
the  Program. 

(c)  Computation  of  funding  for  annual 
operating  costs.  The  proposed  guidelines 
stated  that  upon  approval  of  an 
application  requesting  operating  cost 
assistance,  HUD  would  obligate 
amounts  for  the  period  sought,  but  not  to 
exceed  five  years.  Two  commenters 
objected  to  this  five-year  term.  These 


commenters  took  issue  with  HUD's 
determination  that  the  limitation  was 
necessarj'  to  provide  a  demonstration  of 
adequate  size.  They  also  questioned  our 
assumption  that  other  funding  sources 
would  be  available  to  recipients  of 
acquisition/rehabilitation  advances  at 
the  end  of  the  initial  five-year  period  of 
operations,  and  that  these  other  sources 
would  permit  them  to  fulfill  their  10-year 
operatmg  requirement  to  avoid  the 
repayment  of  the  advance.  Commenters 
argued  that  funding  for  operating  costs 
should  be  provided  for  the  maximum 
term  that  the  recipient  is  required  to 
operate  the  transitional  housing — five 
years  if  the  recipient  receives  only 
funding  for  operating  costs  and  10  years 
if  the  recipient  receives  operating  costs 
and  an  acquisition/rehabilitation 
advance.  Alternatively,  commenters 
suggested  that  HUD  should  not  state 
any  term  in  the  final  guideUnes.  in  order 
to  provide  maximum  fiexibility  and 
innovation  for  the  Program. 

The  Department  continues  to  believe 
that  the  five-year  limitation  on  funding 
for  operating  costs  strikes  an 
appropriate  balance  among  a  number  of 
competing  considerations.  The  five-year 
term  coincides  with  the  minimum  period 
under  the  Act  for  which  a  recipient  must 
agree  to  use  a  structure  for  transitional 
housing.  Thus,  this  term  would  ensure 
that  recipients  have  a  steady  stream  of 
income  to  help  them  meet  their 
responsibilities  for  the  full  period  for 
which  they  are  obligated  to  HUD  to 
operate  transitional  housing  under  the 
Program. 

Use  of  a  longer  term  would  decrease 
the  number  of  transitional  housing 
programs  that  could  participate  in  the 
demonstration.  The  statute  requires 
HUD  to  determine  the  costs  and 
advantages  of  transitional  housing  for 
homeless  persons.  Given  the  range  of 
homeless  populations  that  may  be 
served  and  the  variety  of  programs  that 
should  be  examined,  HUD  believes  that 
it  is  obligated  to  obtain  the  maximum 
amount  of  information  with  the  $5 
million  available  for  the  Program.  This 
means  encouraging  the  broadest 
participation  possible,  and  the  five-year 
limitation  on  operating  cost  assistance  is 
an  important  way  of  accomplishing  this 
goal. 

While  the  five-year  term  does  not 
coincide  with  the  10-year  minimum  term 
for  which  a  recipient  of  an  acquisition/ 
rehabilitation  advance  must  operate  to 
avoid  repayment  of  the  advance,  this 
funding  term  will  help  ensure  that  the 
recipient  will  complete  successfully  the 
crucial  start-up  period  of  operations. 
While  this  does  noi  guarantee  that 
funding  sources  will  be  available  to  the 


recipient  after  the  fifth  year,  the 
successful  completion  of  five  years  of 
operations  should,  at  a  minimum. 
enhance  the  recipients  ability  to  attract 
funds  to  complete  the  10-year  obligation. 
Moreover,  even  if  further  funding  is  not 
available  and  the  recipient  cannot 
continue  the  operation  of  the  structure 
as  transitional  housing,  repayment  of 
the  acquisition/rehabilitation  advance 
may  be  avoided  if  the  recipient  secures 
HUD's  approval  for  the  use  of  the 
structure  for  other  charitable  purposes. 
One  commenter  asked  if  funding  may 
be  continued  after  the  end  of  the  five- 
year  period.  The  answer  is  "no."  The 
Department  does  not  foresee  any 
circumstances  under  which  additional 
funding  or  "funding  amendments  '  would 
be  available.  In  our  view,  the  present 
statutory  framework  and  the  approach 
adopted  in  the  final  guidelines  establish 
a  Program  that  provides  adequate 
funding  for  the  term  of  the 
demonstration. 

As  noted  above.  HUD  will  provide 
funding  for  operating  costs  for  up  to  five 
years.  The  amount  provided  each  year 
will  be  equal  to  an  amount  not  to  exceed 
the  recipient's  estimate  of  operating 
costs  for  the  first  year,  less  the 
recipient's  leveraging  amount.  For 
example,  a  recipient's  estimated  costs 
for  the  first  year  of  operation  are 
$25,000.  If  the  recipient  has  agreed  to 
make  a  60  percent  leveraging 
contribution  of  $15,000,  HUD  would 
provide  funding  for  operating  costs  of  up 
to  $10,000  each  year,  and  would  reserve 
a  total  of  $50,000  for  operating  costs 
when  the  recipient  is  selected  for 
funding.  (The  annual  funding  level  will 
be  subject  to  reduction  for  the  reasons 
explained  in  paragraph  IV.E.5.,  below.) 

(ii)  Technical  assistance.  The 
proposed  guidelines  stated  that  HUD 
would  provide  technical  assistance  in 
such  matters  as  rent  computation, 
compliance  with  Federal  requirements, 
the  availability  of  other  Federal 
assistance,  and  advice  on  work  write- 
ups  and  rehabilitation. 

Commenters  suggested  additional 
areas  where  HUD  could  provide 
technical  assistance.  Two  commenters 
suggested  that  HUD  provide,  technical 
assistance  to  applicants  and  to 
recipients  regarding  the  supportive 
services  that  should  be  provided. 
Another  commenter  suggested  that  HUD 
assist  in  the  drafting  of  resident  lease 
agreements.  (This  commenter  also 
suggested  that  HUD  require  recipients  to 
have  residents  sign  leases.) 

We  do  not  believe  it  is  appropriate  for 
HUD  to  provide  technical  assistance 
concerning  the  supportive  services  that 
should  be  provided  to  residents,  nor  to 
provide  technical  assistance  in  drafting 


leases  or  other  agreements  between 
recipients  and  residents.  This  is  a 
demonstration  program  that  is  intended 
to  determine  the  approaches  that  best 
facilitate  the  transition  of  homeless 
persons  to  independent  living.  The 
responsibility  for  the  development  of  the 
approach  to  be  used  (including  the 
selection  of  appropriate  supportive 
services)  and  the  implementation  of  this 
approach  once  it  is  developed  [e.g.  the 
drafting  of  documents  containing  the 
terms  and  conditions  governing  the 
relationship  between  the  recipient  and 
the  resident  including  the  contract 
prescribed  in  paragraph  IV.E.4.,  below) 
belongs  to  the  recipient,  not  HUD.  Were 
the  Department  to  become  involved  in 
the  structuring  and  operation  of  the 
transitional  housing,  needed  diversity 
and  innovation  would  likely  be  lost,  and 
the  demonstration  would  be  far  less 
useful  in  identifying  promising 
approaches  to  the  homelessness  issue. 
HUD  will,  of  course,  facilitate  the 
exchange  of  information  among 
recipients,  and  help  recipients  to  learn 
from  the  experience  of  others  while  the 
demonstration  is  in  progress. 

One  commenter  recommended  that 
HUD  clarify  that  its  rehabilitation  and 
work  write-up  assistance  is  advisory 
only.  The  commenter  noted  that  a  larger 
role  may  result  in  the  last-minute 
addition  of  costly  rehabilitation  items 
not  required  under  local  codes.  HUD's 
role  in  the  provision  of  technical 
assistance  was  clearly  stated  in  the 
proposed  guidelines  to  be  advisory. 
Revision  of  the  final  guidelines  is  not 
necessary. 

Finally,  one  commenter  asked  if  HUD 
would  provide  technical  assistance  to 
applicants  in  the  preparation  of  their 
applications.  While  such  assistance 
does  not  constitute  "technical 
assistance"  under  this  Program.  HUD 
will  provide  guidance  in  response  to 
potential  applicants'  questions  at  the 
address  and  telephone  number  set  forth 
at  the  beginning  of  this  document. 

2.  Limitations  on  the  Use  of  Assistance 

(i)  Funding  of  existing  programs.  The 
proposed  guidelines  stated  that  HUD 
would  not  provide  assistance  for 
existing  facilities  or  programs  that  serve 
homeless  persons,  unless  the  applicant 
substantially  increases  the  number  of 
homeless  to  be  served,  substantially 
increases  the  level  of  supportive 
services  to  be  provided  to  homeless 
persons,  or  proposes  a  substantial 
change  in  the  use  of  existing  facilities. 

One  commenter  argued  that  some 
applications  involving  existing  facilities 
should  be  funded,  even  though  they  do 
not  fall  within  the  exceptions  described 
above.  The  commenter  cited  as 


examples  projects  where  the  existing 
transitional  housing  funding  is  short- 
term  or  where  existing  shelter  funding  is 
stretched  to  provide  transitional  housing 
services.  This  commenter  urged  HUD  to 
examine  applications  for  funding  of 
existing  projects  on  a  case-by-case 
basis. 

The  cited  provisions  were  proposed  to 
increase  the  number  of  homeless 
persons  assisted  by  transitional  housing 
by  ensuring  that  existing  funds 
committed  to  the  provision  of  housing 
and  services  to  homeless  persons  will 
not  be  replaced  by  HUD  funding.  They 
also  were  intended  to  ensure  that 
recipients  assisted  under  the  Program 
will  establish  and  operate  transitional 
housing  programs  in  full  compliance 
with  the  statute.  HUD  sees  no  reason  to 
alter  its  guidelines  and  fund  existing 
projects,  unless  a  proposal  falls  within 
the  cited  exceptions. 

Another  commenter  thought  that  the 
guidelines  could  be  misread  to  prohibit 
the  use  of  Program  funds  in  conjunction 
with  established  programs,  even  though 
the  HUD  funds  would  be  used  entirely 
for  new  projects  or  the  enhancement  of 
services  or  facilities  in  existing  projects. 
So  that  there  will  be  no  mistake  on  this 
point,  the  final  guidelines  at  paragraph 
IV.B.3.(i).  below,  have  been  revised  for 
clarity. 

As  noted  above,  the  proposed 
guidelines  stated  that  HUD  may  fund  a 
proposal  if  the  applicant  proposes  a 
substantial  change  in  the  use  of  existing 
facilities.  One  example  cited  in  the 
proposed  guidelines  Involved  a  change 
in  use  from  an  emergency  shelter  to 
transitional  housing.  A  commenter 
argued  that  the  example  could  have  the 
unintended  effect  of  supporting  the 
conversion  of  emergency  shelter  beds  to 
transitional  housing  beds,  even  though 
there  is  a  well-documented  lack  of 
emergency  beds.  Another  commenter 
urged  clarification  of  this  requirement  to 
ensure  that  emergency  shelters  will  not 
be  funded  under  this  Program. 

The  Department  stands  by  its 
example:  One  of  the  changes  in  use  that 
could  be  assisted  under  the  Program  is 
the  conversion  of  an  emergency  shelter 
for  the  homeless  to  transitional  housing. 
The  Department  does  not  intend  this  to 
imply  support  for  such  conversions,  but 
only  as  a  statement  of  eligibility  for 
funding.  The  Department  believes  that 
the  local  providers  of  homeless  housing 
and  services  are  best  qualified  to 
analyze  the  needs  of  homeless  persons 
in  their  community  and  to  determine 
what  facilties  are  required  to  meet  those 
needs.  The  final  guidelines  are 
unchanged  on  this  point. 
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As  noted  throughout  the  guidelines, 
the  Program  is  not  intended  as  a  method 
merely  to  shelter  homeless  persons,  but 
as  a  means  of  moving  homeless  persons 
toward  independent  living  through  the 
interim  privision  of  housing  combined 
with  supportive  services.  Accordingly,  it 
is  unnecessary  to  revise  the  guidelines 
to  clarify  further  that  HUD  will  not  fund 
projects  under  this  Program  that  will 
provide  emergency  shelter  facilities. 

As  a  related  matter,  one  commenter 
asked  if  HUD  would  permit  an 
application  that  seeks  assistance:  (1)  To 
expand  operations  and  services  offered 
to  one  homeless  population  at  an 
existing  facility,  and  (2)  to  establish  and 
operate  a  new  facility  serving  another 
homeless  population.  HUD  does  not 
wish  to  exclude  automatically  such 
applications,  since  they  may  (among 
other  things)  offer  a  unique  opportunity 
for  innovation  in  the  form  of 
consolidation  of  administrative  and 
mangerial  functions.  However, 
applicants  should  be  forewarned  that  it 
may  be  more  difficult  for  such  projects 
to  be  selected  for  funding.  For  example, 
the  site,  zoning,  historic  preservation 
and  floodplain  requirements  must  be 
met  for  all  facilities,  and  there  must  be 
an  unmet  need  for  the  expansion  of  the 
existing  facilties  and  the  establishment 
of  the  new  facilties  (see  other  threshold 
requirements  at  paragraph  IV. D. 2., 
below). 

(ii)  Constitutional  limitations.  Two 
commenters  expressed  concern  about 
the  statement  in  the  proposed  guidelines 
regarding  constitutional  limitations  on 
the  use  of  Program  funds  by  primarily 
religious  organizations.  The  proposed 
guidelines  discussed  limitations 
imposed  on  government  assistance  by 
the  United  Stales  Supreme  Court  in 
furtherance  of  the  First  Amendment  of 
the  Constitution,  which  provides  that 
"Congress  shall  make  no  law  respecting 
an  establishment  of  religion." 

Reviewing  the  Supreme  Court  case 
law  requirement  that  public  assistance 
must  have  a  primary  effect  that  neither 
advances  nor  inhibits  religion,  the 
proposed  guidelines  pointed  to  decisions 
barring  aid  in  the  form  of  construction 
assistance  to  institutions  which  are 
"pervasively  sectarian" — the  term  used 
by  the  Supreme  Court  to  describe  "an 
institution  in  which  religion  is  so 
pervasive  that  a  substantial  portion  of 
its  functions  are  subsumed  in  the 
religious  mission."  Hart  v.  McNoir,  413 
U.S.  734,  742  (1973). 

One  commenter  recognized  the 
opportunity  for  all  religious 
organizations  to  obtain  grants  under  the 
Program  for  operating  costs,  but 
requested  reconsideration  of  the 
prohibition  against  providing 


acquisition/rehabilitation  advances  for 
existing  structures  to  be  owned  or 
leased  by  pervasively  sectarian 
organizations.  The  commenter  noted  the 
traditional  role  played  by  church 
organizations  in  the  forefront  of 
addressing  social  service  needs. 

The  Department  recognizes  this 
important  role.  However,  HUD  believes 
the  Supreme  Court  decisions  place  some 
real  constraints  on  the  extent  to  which 
pervasively  sectarian  organizations  may 
be  assisted. 

The  proposed  guidelines  described 
specific  ways  to  facilitate  participation 
by  religious  organizations.  For  example, 
they  may  establish  independent 
nonprofit  entities  to  provide  transitional 
housing  under  the  Program,  as  is  done  in 
the  section  202  Loan  Program  for 
Housing  for  the  Elderly  or  Handicapped. 
Futher,  as  noted  by  the  commenter.  the 
guidelines  would  not  prohibit  HUD  from 
providing  funding  for  operating  costs,  to 
pervasively  sectarian  entities,  so  long  as 
the  provision  of  housing  and  supportive 
servcies  would  be  carried  out  in  a 
manner  free  from  religious  influence  and 
in  accordance  with  conditions  described 
in  the  grant  agreement.  And,  of  course. 
religious  organizations  that  are  not 
prevasively  sectarian  can  obtain 
acquisition/rehabilitation  advances,  as 
well  as  funding  for  annual  operating 
costs.  Finally,  no  applicant  that  is  a 
pervasively  sectarian  organization 
would  need  to  establish  an  independent 
nonprofit  entity  for  purposes  of 
obtaining  acquisition/rehabilitation 
advances,  until  its  proposal  was 
actually  selected. 

The  second  commenter  resubmitted 
an  identical  comment  that  had  been 
made  with  respect  to  HUD's  proposed 
rule  for  the  Emergency  Shelter  Grants 
F>rogram.  This  commenter  stated  that  a 
prohibition  against  use  of  funds  by 
prevasively  sectarian  organizations  to 
"renovate,  rehabilitate,  or  convert 
buildings  owned  by  primarily  religious 
organizations  or  entities'  would 
eliminate  many  of  the  institutions  that 
are  most  experienced  and  effective  in 
dealing  with  the  homeless.  As  in  the 
case  of  the  Emergency  Shelter  Grants 
Program,  here  too  in  the  demonstration 
program  there  are  two  types  of 
assistance,  and  as  noted  ah)ove,  all  of 
these  pervasively  sectarian 
organizations  can  participate  directly 
and  indirectly.  First,  there  is  no 
prohibition  against  directly  receiving 
operating  cost  assistance.  Second,  these 
institutions  can  participate  indirectly  by 
establishing  nonprofit  entities  to  obtain 
acquisition/ rehabilitation  advances. 
And  non-pervasively  sectarian  religious 
organizations  can  receive  both  types  of 
assistance  directly. 


This  commenter  stated  a  legal 
argument  for  providing  funds  for  "public 
services  and  activities",  although  never 
formally  identifying  rehabilitation  as  an 
"activity."  This  legal  argument  cited 
three  Supreme  Court  cases,  including 
Bradfield  v.  Roberts.  175  U.S.  291  (1899), 
a  time-honored  decision  recognizing  that 
government  assistance  could  be 
provided  to  a  church  related  hospital. 
The  case  continues  to  have  vitality  in 
demonstrating  the  principle  that 
"whatever  may  be  its  initial  appeal,  the 
proposition  that  the  Establishment 
Clause  prohibits  any  program  which  in 
some  manner  aids  an  institution  with  a 
religious  afTiliation  has  consistently 
been  rejected.  E.g..  Bradfield  \. 
Roberts.."  It  is  interesting  to  note  that 
the  quoted  statement  of  this  proposition 
is  taken  from  Hunt  V.  McNoir.  the  1973 
decision  in  which,  just  two  sentences 
later,  the  Court  made  the  statement 
quoted  in  the  proposed  guidelines: 

Aid  normally  may  be  thought  to  have  a 
primary  effect  of  advancing  religion  when  it 
flows  to  an  institutior,'  in  which  religion  is  so 
pervasive  thai  a  substantial  portion  of  its 
functions  ar% subsumed  in  the  religious 
mission  or  when  it  funds  a  specifically 
religious  activity  in  an  othewise  substantially 
secular  setting.  413  U.S.  743. 

The  next  case  cited  by  the  commenter 
is  Tilton  v.  Richardson.  403  U.S.  672 
(1971),  in  which  construction  assistance 
for  a  church-related  college  was  not 
found  to  violate  the  Establishment 
Clause.  But  there  the  educational 
institution  conformed  to  the  profile  of  an 
essentially  secular,  although  church- 
related,  higher  education  institution. 

The  last  case  cited  by  the  commenter 
is  Roemer  v.  Board  of  Public  Works  of 
Maryland,  426  U.S.  736  (1976),  another 
higher  education  case.  Roemer 
expressly  rearticulated  the  principles  of 
Hunt  V.  McNair,  supra,  (1)  that  no  aid 
"go  to  institutions  that  are  so 
'pervasively  sectarian'  that  secular 
activities  cannot  be  separated  from 
sectarian  ones,  and  (2)  that  if  secular 
activities  can  be  separated  out,  they 
alone  can  be  funded. '  462  U.S.  755. 

The  commenter  asserts  that  the 
critical  rationale  for  these  cases  was 
that  the  funds  were  provided  for  a  valid 
secular  purpose  and  that  their  primary 
effect  was  not  to  advance  religion.  But 
as  noted  above  in  the  very  cases  cited, 
for  the  Supreme  Court  it  has  not  been 
merely  a  question  of  the  government 
assistance  being  used  for  secular 
activities,  but  that  such  secular 
activities  must  be  conducted  other  than 
by  those  organizations  that  "are  so 
pervasively  sectarian"  that  secular 
activities  cannot  be  separated  from 
sectarian  ones.  Roemer.  at  455. 


The  commenter  concludes  with 
citations  to  the  1983  Justice  Department 
memorandum  to  HUD  and  the  statement 
that  "federal  aid  to  religiously  affiliated 
institutions  in  which  secular  activities 
can  be  separated  out  and  exclusively 
funded  may  be  constitutional." 
However,  this  statement  follows  the 
counterpart  principle  in  the  immediately 
preceding  sentence — not  cited  by  the 
commenter — that  "federal  aid  to  church- 
related  institutions  that  are  so 
pervasively  sectarian  that  secular 
activities  cannot  be  isolated  from 
sectarian  ones  would  violate  the 
Establishment  Clause."  Roemer  is  cited 
for  these  propositions  in  the  Department 
of  Justice  memorandum.  Thus,  the 
question  remains  whether  a  given 
institution  is  pervasively  sectarian,  as 
was  made  clear  in  the  proposed 
guidelines. 

The  Department  acknowledges  the 
vital  role  played  by  religious 
organizations  in  meeting  social  service 
needs  of  the  poor,  including  homeless 
persons,  throughout  American  history. 
HUD  is  sensitive  to  the  concerns 
expressed  by  religious  organizations 
about  limits  on  their  opportunities  for 
participating  in  the  demonstration 
program  and  the  Emergency  Shelter 
Grants  Program.  To  this  end,  the 
Department  continues  to  explore 
mechanisms  that  would  facilitate  the 
role  of  such  institutions  within  the 
framework  of  the  Establishment  Clause, 
as  its  principles  have  been  laid  down  by 
the  Supreme  Court.  In  this  connection, 
the  Department  has  entreated  religious 
organizations,  and  cities  and  urban 
counties  seeking  to  use  such 
organizations,  to  present  viable 
arguments  under  the  Supreme  Court 
decisions  to  accomplish  these 
worthwhile  purposes. 

The  arguments  or  mechanisms 
advocated  to  date  have  not  appeared 
fruitful,  and  this  is  understandable.  The 
question  is  a  difficult  one.  In  fact,  the 
Department  understands  that  the 
Congressional  Reference  Service  of  the 
Library  of  Congress  was  asked  by 
Senate  Housing  Subcommittee  Staff  to 
review  HUD's  identical  position  with 
respect  to  Federal  assistance  under  the 
Community  Development  Block  Grant 
program  authorized  by  title  I  of  the 
Housing  Community  Development  Act 
of  1974.  The  Reference  Service  furnished 
written  legal  advice  that  HUD  is 
upholding  the  principles  and  the 
requirements  of  the  Establishment 
Clause,  and  even  questioned  whether 
HUD's  stance  on  public  services  (for 
purposes  of  the  demonstration  program, 
the  analogy  would  be  funding  for 


operating  costs]  might  be  too  permissive 
under  the  Supreme  Court  cases. 

In  any  case,  the  Department  continues 
to  welcome  proposals  to  utilize  the 
talents  and  commitment  of  religious 
organizations  along  the  lines  set  forth  in 
the  proposed  guidelines  or  in  any  other 
way  compatible  with  the  governing 
principles  of  the  Establishment  Clause 
handed  down  by  the  Supreme  Court. 
Two  lodestars  regulate  the  search  for 
such  compatibility.  First,  to  the  extent 
the  prohibition  against  aiding 
pervasively  sectarian  organizations 
impedes  their  participation,  it  may  be 
productive  to  seek  their  participation  or 
involvement  in  a  way  in  which  they  do 
not  receive  "aid."  Second,  in  exploring 
new  mechanisms,  considerable  care 
must  of  course  be  exercised  to  avoid 
excessive  entanglement  between 
government  and  religion.  Lemon  v. 
Kurtzman,  403  U.S.  602,  612-613. 

As  it  analyzes  and  pursues  the 
constitutional  and  programmatic 
feasibility  of  such  solutions,  the 
Department  is  committed  to  maximizing 
the  role  of  all  experienced,  committed 
social  service  providers,  while 
remaining  mindful  of  the  Court's 
observation  in  Lemon  v.  Kurtzman  that 
"every  analysis  in  this  area  must  begin 
with  consideration  of  the  cumulative 
criteria  developed  by  the  Court  over 
many  years."  403  U.S.  612. 

3.  Coordination  with  Other  HUD 
Programs 

The  proposed  guidelines  stated  that 
HUD:  (1)  Will  provide  recipients  with 
information  concerning  the  availability 
of  Federal  housing  assistance  for 
residents  upon  their  departure  from 
transitional  housing;  (2)  intends  (subject 
to  availability)  to  provide  Section  8 
Housing  Vouchers  to  graduates  of 
transitional  housing:  and  (3)  is 
considering  offering  applicants  an 
opportunity  to  obtain  HUD-owned  single 
family  units  through  the  property 
disposition  program. 

Many  commenters  supported  the 
provision  of  Housing  Vouchers  to 
residents  upon  their  departure  from 
transitional  housing.  Several,  however, 
requested  more  information  on  the 
number  of  Housing  Vouchers  that  will 
be  made  available  to  departing 
residents,  and  asked  whether  funds 
have  been  set  aside  for  this  purpose. 
HUD  intends  to  use  its  best  efforts  to 
ensure  that  an  adequate  supply  of 
Housing  Vouchers  will  be  available  for 
this  use.  The  number  of  Housing 
Vouchers  available  will,  of  course, 
depend  on  numerous  factors,  including 
the  FY  1988  Housing  Voucher 
appropriation  and  the  willingness  of 
PHAs  to  participate  in  this  aspect  of  the 


Housing  Voucher  program.  HUD  will 
discuss  these  issues  in  the  Federal 
Register  document  that  will  govern  the 
uses  of  Vouchers  for  FY  1988. 

One  commenter  urged  HUD  to  provide 
an  allocation  of  Section  8  Certificates  to 
residents  upon  their  departure  from 
transitional  housing.  The  Department 
believes  that  the  Section  8  assistance  to 
be  provided  to  residents  on  their 
departure  should  be  provided  through 
the  Housing  Voucher  Program,  rather 
than  the  Certificate  Program.  Housing 
Vouchers  provide  eligible  families  with 
greater  housing  choice  than  do 
Certificates:  Housing  Voucher  families 
are  given  greater  opportunity  to  move 
into  housing  of  the  size,  quality,  and 
location  of  their  choice — a  factor  that 
may  be  of  crucial  significance  in  efforts 
to  help  homeless  persons  complete  and 
maintain  their  transition  to  independent 
living. 

Several  commenters  recommended 
that  HUD  provide  Section  8  assistance, 
including  Housing  Vouchers  and 
Certificates,  to  residents  of  transitional 
housing.  HUD  will  not  provide  Section  8 
assistance  for  this  use.  First,  the  statute 
does  not  seem  to  contemplate  use  of 
Section  8  assistance  for  residents  living 
in  transitional  housing.  The  Act 
specifies  that  each  resident  of  housing 
assisted  under  the  Program  must  pay  as 
rent  an  amount  calculated  in  accordance 
with  section  3(a)  of  the  1937  Act,  with  a 
portion  of  any  shortfall  between  the 
rental  charges  and  costs  of  operating  the 
housing  eligible  for  operating  cost 
assistance.  This  system  seems  complete: 
a  rental  charge  calculated  in  the  same 
manner  as  other  1937  Act  authorities 
(including  Section  8)  and  operating 
shortfalls  met  in  part  by  Federal 
assistance.  The  Department  does  not 
believe  that  Congress  would  have 
established  such  a  complete  system  if  it 
had  intended  other  forms  of  Section  8 
assistance  to  be  used  in  transitional 
housing. 

In  addition,  the  use  of  Section  8 
assistance  in  transitional  housing  would 
impose  stringent  statutory  requirements 
on  project  owners  governing  termination 
of  tenancy  requirements.  The 
application  of  these  requirements  to 
transitional  housing  would  be  wholly 
inappropriate,  and  could  frustrate  the 
innovative  potential  of  the  Program. 
(See  related  discussion  at  paragraph  F.3. 
of  this  section,  below) 

Three  commenters  supported  HUD's 
decision  to  provide  applicants  with  an 
opportunity  to  obtain  HUD-owned  single 
family  property  disposition  units  for  use 
in  the  demonstration.  They  noted  that 
this  would  allow  available  housing  to  be 
used  in  an  efficent  and  effective  manner. 
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and  would  permit  agencies 
administering  programs  to  spend  more 
time  and  money  working  with  residents 
to  become  self-sufficient  within  the 
applicable  time  limits.  New  provisions 
have  been  added  to  the  final  guidelines 
to  clarify  the  procedures  to  be  used  by 
applicant  in  obtaining  HUD-owned 
properties. 

In  addition  to  the  assistance  available 
under  the  cited  HUD  programs,  one 
commenter  urged  HUD  to  allow 
recipients  to  use  rental  rehabilitation 
grants  to  rehabilitate  existing  structures 
for  use  in  the  Program.  To  the  extent 
rental  rehabilitation  amounts  may 
otherwise  be  used  for  the  rehabilitation 
of  transitional  housing.  HUD  will  not 
preclude  their  use  in  connection  with  the 
Program.  HUD  notes,  however,  that 
these  grants  cannot  be  used  in  the 
computation  of  the  recipient's  matching 
contribution.  (See  paragraph 
IIl.C.l.(i)(b)(4).  above.) 

Finally,  one  commenter  urged  HUD  to 
permit  recipients  to  lease  units  from 
local  public  housing  authorities  for  use 
in  connection  with  the  Program.  Such 
arrangements  will  not  be  permitted, 
since  PHA  properties  that  are  suitable 
for  tenancy  should  be  reserved  for 
public  housing  tenants.  The  1937  Act 
contemplates  the  rental  of  pubhc 
housing  units  to  tenants  who  enter  into 
leases,  rather  than  rental  to  entities  that 
sublease  to  others  for  residential 
purposes. 

D.  Application  process 

The  proposed  guidelines  briefly 
outlined  some  of  the  application 
package  requirements,  and  stated  that 
applications  would  be  due  eight  weeks 
after  the  final  guidelines  are  issued. 

Two  commenters  suggested  that  HUD 
extend  the  application  deadline  to  12 
weeks  to  ensure  that  applicants  have 
sufficient  time  to  comply  with  all 
requirements.  The  final  guidelines  retain 
the  eight-week  application  deadline, 
making  all  applications  due  on  August  7, 
1987.  In  the  proposed  guidelines,  HUD 
anticipated  that  the  eight-week  time 
period  would  be  difficult  for  some 
applicants  to  meet,  and  encouraged  all 
potential  applicants  to  take  initial  steps 
in  the  preparation  of  their  submissions. 
While  an  extension  might  benefit  some 
applicants,  it  would  have  a  detrimental 
impact  on  HUD's  ability  to  process 
applications,  select  successful 
recipients,  and  obligate  all  funds  by  the 
end  of  the  fiscal  year. 

One  commenter  suggested  that  HUD 
restructure  the  application  process  and 
application  submission  requirements  to 
resemble  the  Project  Self-Sufficiency 
Demonstration  and  to  require  the 
submission  of  certain  additional  or 


substituted  information.  HUD  has  taken 
these  comments  into  consideration  and 
has  revised  the  application  submission 
requirements,  as  appropnate  for  this 
demonstration.  These  requirements  are 
summarized  at  paragraph  IV. C,  below. 

E.  Selection  Process 

1.  General 

The  proposed  guidelines  stated  that 
the  selection  process  would  have  four 
stages:  (1)  Threshold  requirement 
review;  (2)  ranking;  (3)  environmental 
review;  and  (4)  final  selection.  Some 
commenters  argued  that  this  process 
was  excessive.  To  the  extent  the 
commenters  addressed  specific  issues, 
their  comments  are  discussed  below. 

Two  commenters  noted  that  the 
guidelines  did  not  discuss  the 
composition  of  the  "review  committee" 
that  will  select  applications  for  funding, 
and  urged  HUD  to  include  outside 
reviewers  familiar  with  homeless 
persons  and  their  problems.  The  "review 
committee"  will  be  composed  of 
members  of  HUD  headquarters  staff, 
including  individuals  that  are  well- 
versed  in  the  needs  of  homeless  people 
and  HUD's  selection  procedures.  While 
we  do  not  foresee  the  need  to  bring  in 
outside  experts,  we  will  do  so  if  this 
action  is  necessary  for  the  proper 
disposition  of  applications. 

2.  Threshold  Criteria 

Under  the  proposed  guidelines,  each 
applicant  was  required  to  meet  certain 
threshold  criteria  in  the  first  stage  of  the 
selection  process.  The  threshold  criteria 
included:  (1)  The  form,  time,  and 
adequacy  of  the  application;  (2)  the 
applicant's  eligibility,  financial 
responsibility,  capacity,  and  legal 
authority;  (3)  leveraging  requirements; 
(4)  requirements  concerning  the 
proposed  housing  and  supportive 
services;  and  (5)  overall  project 
feasibility.  Threshold  criteria  issues 
raised  by  commenters  are  discussed 
below. 

(i)  Applicant  qualifications — (a) 
Capacity.  The  proposed  guidelines 
required  applicants  to  demonstrate  their 
ability  to  carry  out  the  activities  under 
the  Program  within  a  reasonable  time 
after  the  execution  of  a  grant  agreement 
with  HUD  and  in  a  successful  manner. 
(This  factor  was  also  considered  as  a 
ranking  factor.) 

Two  commenters  argued  that  the 
threshold  and  related  ranking  criterion 
failed  to  give  adequate  consideration  to 
the  applicant's  knowledge,  experience, 
competence,  and  ongoing  commitment  in 
providing  housing  or  supportive  services 
to  homeless  persons.  For  example,  one 
commenter  argued  that  an  applicant's 


experience  in  providing  supportive 
services  should  be  considered,  even  if 
the  applicant  had  not  previously 
provided  housing  to  the  homeless. 

To  clarify  this  point  the  final 
guidelines  have  been  revised  to  state 
that  in  determining  capacity  under  the 
threshold  crilena.  HUD  will  look  to  the 
extent  and  quality  of  the  applicant's 
experience  in  establishing  and  operating 
housing  and/or  in  providing  or 
coordinating  the  provision  of  supportive 
services.  Thus,  under  this  threshold 
criterion,  if  an  applicant  does  not  have 
direct  experience  with  transitional 
housing.  HUD  will  consider  the  extent 
and  quality  of  the  applicant's  activities 
in  other  areas  that  are  relevant  to  the 
successful  operation  of  transitional 
housing.  HUD  also  considers  this 
experience  undei  the  ranking  criteria. 
For  ranking  purposes,  however,  HUD 
will  assign  the  greatest  number  of  points 
to  applicants  that  have  experience  in 
establishing  and  operating  housing  for 
homeless  persons  and  in  providing  or 
coordinating  the  provision  of  supportive 
services  for  its  residents  and  that 
demonstrate,  on  the  basis  of  past 
experience,  the  greatest  ability  to  carry 
on  activities  under  the  Program 
expeditiously  and  successfully. 

(b)  Legal  authority.  The  proposed 
guidelines  required  each  applicant  to 
demonstrate  its  legal  authority  to  submit 
an  application  and  participate  in  the 
Program.  All  applicants  were  required  to 
submit  a  resolution,  motion,  or  similar 
action  that  was  duly  adopted  or  passed 
as  an  official  action  by  its  governing 
body,  authorizing  the  submission  of  the 
application  and  establishment  and 
operation  of  the  proposed  transitional 
housing.  In  the  final  guidelines,  HUD  has 
revised  this  requirement  to  call  for  the 
applicant  to  certify  that  the  resoluHon, 
motion,  or  similar  action  was  adopted  or 
passed.  This  change  will  relieve 
applicants  of  the  burden  of  obtaining, 
copying,  and  submitting  these  actions  to 
HUD.  without  weakening  the 
substantive  requirement  that  the 
proposed  transitional  housing  must  have 
the  approval  of  the  applicant's 
governing  body. 

One  commenter  suggested  that 
municipalities  be  permitted  to 
demonstrate  that  the  chief  executive 
officer  or  a  designee  has  authorized  the 
application.  This  proposed  change  has 
not  been  included  in  the  final  guidelines, 
since  the  unilateral  action  of  the  chief 
executive  officer  does  not  provide 
adequate  evidence  of  the  applicant's 
legal  authority  to  participate  in  the 
demonstration.  This  requirement  is 
consistent  with  OMB  Circular  A-102, 
Uniform  Requirements  for  Assistance  to 


State  and  Local  Governments, 
Attachment  M,  which  contains  a  similar 
requirement  for  certification  of  an 
official  action  by  the  applicant's 
governing  body. 

Another  commenter  would  permit 
applicants  to  delay  the  submission  of 
evidence  demonstrating  the  applicant's 
legal  authority  until  after  the  application 
deadline.  HUD's  position  throughout  the 
final  guidelines  generally  is  that  all 
application  requirements  must  be  met  at 
the  time  the  application  is  submitted. 
The  Department  sees  no  reason  to 
provide  an  exception  for  this 
requirement. 

(ii)  Leveraging.  Commenters  raised 
many  issues  regarding  the  computation 
of  the  applicant's  leveraging  amount  for 
the  purposes  of  the  threshold  and 
ranking  criteria.  These  issues  are 
discussed  at  paragraph  C.l.(i)  (a)  and  (b) 
of  this  section,  above. 

(iii)  Proposed  housing  and  supportive 
services.  Under  this  proposed  threshold 
criterion,  applicants  were  required  to 
demonstrate:  (1)  A  need  for  the 
proposed  transitional  housing;  (2)  the 
adequacy  of  the  proposed  ser\ices:  (3) 
the  adequacy  of  the  proposed  housing: 

(4)  site  control  and  zoning  information; 

(5)  consistency  with  historic 
preservation  and  floodplain 
requirements:  (6)  consistency  with  local 
government  plans;  and  [7]  the 
nondisplacing  nature  of  the  proposed 
activities.  Except  for  the  adequacy  of 
supportive  services,  discussed  at 
paragraph  E.3.(ii)  of  this  section,  below, 
commenters  discussed  the  following 
requirements. 

(a)  Site  control  and  zoning.  The 
proposed  guidelines  required  the 
applicant  to  demonstrate  that  if  has 
control  of  the  proposed  site  and  that  the 
proposed  use  of  the  property  is 
consistent  with  local  zoning 
requirements.  This  demonstration  was 
required  at  the  time  the  application  is 
submitted. 

Numerous  commenters  objected  to  the 
requirement  that  site  control  and  zoning 
must  be  demonstrated  when  the 
application  is  submitted.  Commenters 
argued:  (1)  There  is  not  enough  time  to 
fulfill  these  requirements  before  the 
application  deadline:  (2)  the 
requirements  force  applicants  to  expend 
time  and  money  for  zoning  and  site 
control  before  funding,  causing 
unnecessary  expense  and  work  on 
applications  that  do  not  receive  funding; 
(3)  the  zoning  requirement  may  exclude 
meritorious  applications  that  are 
opposed  in  the  community,  and 
effectively  denies  applicants  the  abiUty 
to  contest  the  validity  of  improper 
zoning  actio  s:  and  (4)  the  requirements 
favor  established  projects.  As 


alternatives,  commenters  would  permit 
applicants  to  demonstrate  site  control 
and  zoning  at  a  later  date;  would  permit 
applicants  to  meet  the  zoning 
requirement  by  showing  evidence  of  the 
initiation  of  the  zoning  process  or  of  a 
strong  likelihood  that  appropnate  zoning 
will  be  granted:  or  would  give  applicants 
with  site  control  and  zoning  a 
preference  for  funding  under  the 
selection  criteria. 

The  final  guidelines  retain  the  site 
control  and  zoning  requirements.  HUD 
continues  to  believe  that  these 
requirements  are  necessary  to  ensure 
that  transitional  housing  is  established 
and  that  intended  beneficiaries  are 
assisted  at  the  earliest  possible  time. 
Past  experience  with  zoning 
requirements  demonstrates  that  delays 
can  be  extensive  and,  where  the  project 
is  opposed  in  the  community,  can  often 
result  in  the  complete  discontinuation  of 
development.  This  requirement  for 
speedy  implementation  is  consistent 
with  congressional  intent  for  the 
Program,  as  reflected  by  the  imposition 
of  a  six-month  statutory  deadline  for  the 
issuance  of  final  guidelines  and  by  the 
elimination  of  the  requirement  that  the 
Program  be  implemented  by  rulemaking 
procedure. 

While  commenters  claim  that  the  time 
remaining  before  the  application 
deadline  is  insufficient  to  complete  all 
necessary  actions  and  that  the  deadline 
will  favor  existing  projects,  the  proposed 
guidelines  foresaw  that  these  problems 
could  occur,  and  encouraged  potential 
applicants  to  take  immediate  steps  to 
fulfill  these  requirements.  With  the 
present  application  deadline  of  August 
7, 1987,  apphcants  that  began  these 
actions  when  the  proposed  guidelines 
were  issued  would  have  had  almost  23 
weeks  to  fulfill  these  requirements.  In 
light  of  this  time  period,  HUD  does  not 
believe  that  the  requirement  is  unduly 
burdensome. 

It  is  true  that  some  otherwise 
meritorious  applicants,  despite  their 
diligent  efforts,  may  be  excluded  by  the 
site  control  and  zoning  requirements 
and  that  some  unsuccessful  applicants 
may  be  required  to  expend  time  and 
money  in  order  to  file  applications  that 
meet  the  threshold  criteria.  However, 
HUD  does  not  believe  that  these 
disadvantages  outweigh  the  need  for 
speedy  implementation  of  this  Program. 

One  commenter  suggested  that  HUD 
use  general  rules  to  determine  whether 
an  application  meets  zoning 
requirements,  rather  than  actual  proof 
that  a  given  project  meets  these 
requirements.  For  example,  the 
commenter  suggested  that  HUD  find  that 
any  project  with  four  or  more  units 
would  be  permissible,  if  the  applicant 


showed  that  the  area  was  zoned  for 
apartments. 

The  determination  that  an  application 
meets  local  zoning  requirements  mini  he 
based  on  the  content  of  local  laws.  The 
Department  believes  that  it  is 
inappropriate  to  make  assumptions 
regarding  local  zoning  requirements, 
since  if  the  assumptions  prove  wrong, 
development  of  the  transitional  housing 
could  be  significantly  delayed  or 
precluded  altogether.  In  addition,  to  the 
extent  the  commenter  is  calling  for 
establishment  of  a  national  set  of  zoning 
standards,  the  Department  believes  that 
this  approach  is  not  warranted. 

(b)  Historic  preservation.  The 
proposed  guidelines  required  applicants 
to  provide  a  letter  from  the  State 
Historic  Preservation  Officer  (SHPO) 
indicating  that  no  acquisition  or 
rehabilitation  under  the  Program  would 
involve  a  properly  that  is  listed  under 
the  National  Register  of  Historic  Places, 
is  eligible  for  listing  under  the  Register, 
is  located  within  a  historic  district,  or  is 
immediately  adjacent  to  a  property 
listed  on  the  Register. 

Commenters  objected  that  this 
requirement  was  too  restrictive  and 
would  eliminate  otherwise  worthwhile 
projects.  One  commenter  argued  that  the 
preservation  requirement  would 
eliminate  the  potential  to  use  Program 
funding  to  preser\'e  historic  properties. 
while  at  the  same  time  serving  homeless 
persons. 

Like  the  site  control  and  zoning 
requirements,  the  historic  preservation 
requirement  was  proposed  to  enable 
HUD  to  comply  with  the  congressional 
mandate  for  speedy  implementation  of 
the  demonstration  and  to  benefit 
homeless  persons  as  quickly  as  possible. 
While  the  guidehnes  may  eliminate 
some  applications,  HUD  believes  that 
the  potential  for  delay,  coupled  with  out 
duty  to  ensure  comphance  with  historic 
preservation  requirements,  outweight 
this  impact. 

One  commenter  suggested  that  the 
guidelines  be  revised  to  permit 
applicants  with  historic  sites  to 
demonstrate  that  they  have  waivers 
allowing  them  to  rehabilitate  their 
properties,  have  done  so  in  the  past  and 
have  a  working  relationship  with  local 
governments  and  historic  societies.  HUD 
does  not  have  the  resources  to  make 
determinations  whether  waivers  or 
approvals  obtained  by  applicants  will 
permit  the  activities  proposed  in  their 
applications,  or  to  make  accurate 
judgments  concerning  the  applicant's 
working  relationship  with  local 
government  and  historic  societies 
concerning  these  matters.  The 
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requirement  will  be  retained  without 
change. 

Another  commenter  argued  that  the 
requirement  that  no  project  be  located  in 
an  historic  district  should  be  eliminated 
because  it  is  too  restrictive.  HUD 
intended  that  the  SHPO  letter  apply  to 
acquisition/rehabilitation  activities  that 
affect  "historic  properties",  as  that  term 
is  used  in  the  Historic  Preservation  Act 
and  the  implementing  rei;ulations  (36 
CFR  Part  800)  [i.e.,  prehistoric  and 
historic  districts,  sites,  buildings, 
structures,  or  objects  included  in,  or 
eligible  for  inclusion  in,  the  National 
Register)  and  acquisition/rehabilitation 
activities  performed  on  properties 
located  adjacent  to  historic  properties 
that  are  listed  in  the  Register.  To  the 
extent  that  the  requirement  in  the 
proposed  guidelines  extends  to 
properties  that  are  located  in  areas  that 
are  designated  (by  States  or  localities) 
as  historic  districts,  but  which  are  not 
included  in  or  eligible  for  inclusion  in 
the  Register,  we  agree  that  the 
requirement  is  overbroad.  Accordingly, 
the  SHPO  requirement  is  limited  in  the 
final  guidelines  to  acquisition  and 
rehabilitation  funded  under  the  Program 
that  would  involve  (1)  an  historic 
property  [i.e.,  an  historic  or  prehistoric 
district,  site,  building,  structure,  or 
object  included  in,  or  eligible  for 
inclusion  in,  the  National  Register]  or  (2) 
a  structure  that  is  located  adjacent  to  an 
historic  property  that  is  listed  in  the 
National  Register. 

HUD  has  revised  the  historic 
preservation  requirement  to  require 
applicants  to  submit  the  SHPO  letter 
with  the  application,  rather  than  a 
reasonable  time  after  the  application. 
HUD's  position  throughout  the  final 
guidelines  generally  is  that  application 
requirements  must  be  met  at  the 
application  deadline.  Given  the  deadline 
date  of  August  7, 1987,  HUD  believes 
that  applicants  that  act  with  reasonable 
speed  will  be  able  to  obtain  the 
necessary  SHPO  statement. 

(c)  Floodplains.  Under  the  proposed 
guidelines,  each  applicant  was  required 
to  submit  a  statement  that  the  proposed 
project  is  not  located  in  any  100-year 
floodplain,  as  designated  by  the  Federal 
Emergency  Management  Agency. 

Two  commenters  objected  to  this 
requirement.  They  believed  that  it  was 
restrictive  and  unnecessary  to  protect 
persons  and  property  from  flood 
hazards.  One  commenter  suggested  that 
floodplain  requirements  may  be  fulfillec 
by  imposing  restrictions  against 
locations  in  floodways,  by  requiring 
HUD  to  follow  an  eight-step 
decisionmaking  process  for  those  sites 
located  outside  of  a  floodway  (but 
within  the  100-year  floodplain],  and  by 


imposing  various  requirements  for  flood 
insurance  and  flood  preparedness  plans 
for  facilities  subject  to  flooding. 

Like  the  site  control,  zoning,  and 
historic  preservation  requirements,  the 
purpose  of  the  floodplain  statement  is  to 
insure  the  speedy  implementation  of  the 
demonstration  program  (see  paragraph 
E.2.(iii]  (a)  and  (b)  above).  While  some 
applications  may  be  eliminated,  f  fUD 
believes  that  the  need  for 
implementation  of  this  Program,  without 
delay  for  the  resolution  of  floodplain 
issues,  outweighs  this  disadvantage. 

We  have  reviewed  the  laws  and 
authorities  dealing  with  floodplains  and 
related  requirements,  and  have 
determined  that  the  requirement  for  the 
submission  of  a  statement  that  a  facility 
will  not  be  located  in  a  100-year 
floodplain  does  not  fully  address  the 
requirements  of  Executive  Order  No. 
11988 — Floodplain  Management  and  the 
Floodplain  Management  Guidelines  for 
Implementing  Executive  Order  No.  11988 
(43  FR  6030,  February  10, 1978).  These 
guidelines  prescribe  a  500-year 
floodplain  standard  for  "critical 
actions" — any  activity  for  which  even  a 
slight  chance  of  flooding  would  be  too 
great.  Critical  actions  can  include 
activities  that  involve  structures  or 
facilities  that  are  likely  to  contain 
occupants  who  may  not  be  sufficiently 
mobile  to  avoid  death  or  injury  during 
flood  or  storm  events.  Such  occupants 
would  include  individuals  with  mobility 
impairments.  Accordingly,  the  final 
guidelines  require  applicants  to  state 
that  the  project  is  not  located  within  a 
500-year  floodplain,  if  50  percent  or 
more  of  the  living  space  in  the  structure 
is  designed  for  residents  with  mobility 
impairments. 

(d)  Consistency  with  local 
government  plans.  Under  the  proposed 
guidelines,  applicants  were  required  to 
furnish  a  written  statement  from  the  unit 
or  local  government  indicating  that  the 
proposal  is  consistent  with  local 
government  plans. 

Several  commenters  opposed  this 
requirement,  arguing  that  it  would 
severely  limit  the  number  of  proposals 
and  that  local  governments  may  be 
openly  hostile  to  transitional  housing 
and  would  not  provide  such  written 
statements,  particularly  for  housing  that 
would  serve  CMls.  One  commenter 
suggested  that  this  requirement  be 
limited  to  large  projects  (50  or  more 
units). 

Commenters  have  misunderstood  the 
purpose  of  this  requirement.  It  does  not 
give  units  of  local  government  the  power 
to  veto  a  proposal.  Rather,  this 
requirement  will  provide  HUD  with 
information  to  determine  whether  the 
structure  proposed  for  use  in  the 


provision  of  transitional  housing  will  be 
available  over  the  term  of  the 
applicant's  commitment  to  HUD.  For 
example,  if  the  unit  of  local  government 
plans  to  condemn  the  property  for  use  as 
a  roadway  within  five  years  of  the  date 
proposed  for  initial  occupancy  of  the 
structure,  it  would  be  highly  unlikely 
that  the  applicant  could  fulfill  its 
statutory  obligations  for  use  of  the 
structure.  Local  government  plans  could 
have  an  impact  on  HUD's  determination 
of  project  feasibility. 

Several  commenters  requested 
modifications  or  clarification  of  this 
threshold  requirement.  One  commenter 
would  waive  this  requirement  where  the 
applicant  is  a  unit  of  local  government. 
The  requirement  will  not  be  waived  for 
governmental  units.  An  application  may 
be  filed  by  one  department  of  a  unit  of 
local  government,  which  may  or  may  not 
have  access  to  complete  information 
regarding  all  plans  for  the  structure.  This 
requirement  does  not  impose  an  undue 
burden  on  governmental  applicants,  and 
it  will  be  retained  in  the  final  guidelines. 

Under  the  proposed  guidelines,  the 
requirement  for  a  written  statement  of 
local  government  plans  is  met  if  the 
applicant  demonstrates  that  it  made  a 
written  request  to  the  unit  of  local 
government  and  did  not  receive  a 
response  within  30  days  of  the  request. 
One  commenter  argued  that  a  30-day 
response  period  is  unreasonable  for 
large  cities,  and  suggested  that  this 
period  be  extended  to  90  days. 

The  30-day  response  period  was 
imposed  to  avoid  unreasonable  delay  in 
the  application  process.  HUD  continues 
to  believe  that  the  30-day  period  is 
appropriate.  However,  the  final 
guidelines  have  been  clarified  to  require 
applicants  to  forward  late-filed 
responses  to  HUD.  If  such  late-filed 
responses  are  received  during  selection 
processing,  HUD  will  consider  the 
information  in  the  review  of  the 
applications. 

One  commenter  asked  what  will 
happen  if  the  local  government  responds 
to  an  applicant's  request  by  stating  that 
it  will  not  provide  a  written  statement. 
Under  such  circumstances,  HUD  will 
assume  that  there  is  no  inconsistency 
with  government  plans,  and  will  process 
the  proposal  as  if  the  applicant  did  not 
receive  a  response  to  its  request  for  the 
written  statement. 

One  commenter  would  add  a  new 
requirement  for  local  government 
notification:  Applicants  would  have  to 
notify  the  local  government  of  their 
intent  to  file  an  application  and  include 
a  program  description.  This  notification 
would  serve  as  a  method  for 
coordinating  supportive  services.  HUD 


will  consider  the  extent  to  which  the 
applicant  will  coordinate  the  supportive 
services  available  in  the  community  in 
the  ranking  stage  (see  paragraph 
rIV.D.3.(iii).  below).  To  make  an 
effective  showing  under  this  ranking 
criterion,  the  applicant  should  work  with 
the  unit  of  local  government  to 
determine  the  services  that  are 
available.  HUD  will  not,  however, 
impose  this  new  local  government 
notification  a  threshold  requirement. 

(e)  Displacement.  The  proposed 
guidelines  required  each  applicant  to 
submit  a  statement  that  its  proposed 
activities  will  not  result  in  the 
temporary  or  permanent  displacement  of 
any  person  or  entity.  Several 
commenters  opposed  this  threshold 
requirement,  arguing  that  there  are  few 
empty  or  abandoned  buildings  located 
in  areas  suitable  for  family  living  and 
that  the  prohibition  will  eliminate  many 
meritorious  applications  from 
consideration.  As  an  alternative,  some 
commenters  recommended  that  HUD 
evaluate  the  extent  of  displacement  or 
the  applicant's  ability  to  accomplish  any 
required  relocation,  rather  than  refuse  to 
fund  any  project  that  involves 
displacement.  One  commenter  urged 
that  HUD  fund  projects  where  only 
commercial  or  industrial  displacement  is 
involved. 

As  noted  in  the  proposed  guidelines, 
HUD  does  not  believe  that  a  program 
designed  to  serve  homeless  persons 
should  cause  displacement  that  could 
create  more  homelessness.  In  addition, 
we  note  that  opposition  to  necessary 
eviction  and  condemnation  proceedings 
may  unduly  delay  the  timely 
implementation  of  the  Program.  Finally, 
failure  to  impose  this  requirement  may 
dilute  the  limited  funds  available  to 
implement  the  Program,  since  certain 
actions  causing  both  residential  and 
non-residential  displacement  may  create 
obligations  for  relocation  payments  from 
Program  funds  under  24  CFR  Part  42, 
Uniform  Relocation  Assistance  and  Real 
Property  Acquisition  for  Federally 
Assisted  Programs.  While  the  imposition 
of  the  displacement  prohibition  may 
limit  the  number  of  buildings  that  are 
eligible  for  use  in  the  Program,  HUD 
believes  that  these  considerations  make 
the  limitation  fully  warranted,  and  has 
not  made  the  suggested  changes  to  the 
final  guidelines. 

One  commenter  claimed  that  the 
prohibition  against  displacement  will 
necessitate  the  total  rehabilitation  of 
nonresidential  structures,  and  thus 
cause  increased  rehabilitation  costs. 
The  sweep  of  the  commenter's  assertion 
is  too  broad  to  have  much  meaning.  The 
existence  of  structures — both  residential 


and  nonresidential — suitable  for 
transitional  housing  will  turn  entirely  on 
the  composition  of  individual 
neighborhoods.  The  Department  is 
confident  that  there  is  an  adequate 
supply  of  residential  facilities  suitable 
for  use  in  the  Program,  particularly  in 
light  of  the  relatively  small  size  of  the 
demonstration.  The  final  guidelines 
retain  the  prohibition  against 
displacement. 

In  response  to  one  commenter's 
request,  the  final  guidelines  have  been 
clarified  to  indicate  that  the 
displacement  prohibition  applies  to  an 
individual,  family,  partnership, 
corporation,  or  association  that  moves 
from  real  property  or  moves  its  personal 
property  from  real  property  as  a  direct 
result  of  the  recipient's  actual  or 
impending  acquisition  or  rehabilitation 
of  real  property,  in  whole  or  in  part,  for 
a  project.  For  guidance  with  respect  to 
acquisitions,  recipient  activities  that 
would  cause  displacement  if  conducted 
by  an  agency  under  24  CFR  Part  42  are 
prohibited  under  this  threshold  criterion. 
HUD  has  made  one  further  revision  in 
the  final  guidelines  to  clarify  that  the 
displacement  information  must  be  in  the 
form  of  an  applicant's  certification. 

(iv)  Miscellaneous.  Under  the 
proposed  guidelines,  applicants  were 
permitted  to  submit  proposals  to  serve 
designated  populations  of  homeless 
persons.  One  commenter  argued  tttt 
HUD  should  have  no  role  in  the 
approval  of  the  local  targeting  decision. 
We  agree.  HUD  will  not  look  behind  the 
applicant's  decision  to  serve  one 
homeless  population  over  another.  The 
Department  will,  however,  review  the 
selected  population  to  determine  that 
there  is  an  unmet  need  served  by  the 
proposal,  that  the  proposal  is  responsive 
to  that  need  and,  if  two  or  more 
homeless  populations  will  be  served, 
that  the  combination  of  populations  will 
be  appropriate.  HUD  may  also  make 
final  selections  based,  in  part,  on  the 
homeless  population  proposed  to  be 
served,  in  order  to  provide  a  reasonable 
balance  in  the  demonstration  (see 
paragraph  IV. D. 5.,  below). 

3.  Ranking  Criteria 

Under  the  proposed  guidelines,  all 
applications  that  meet  the  threshold 
requirements  would  be  placed  in  priority 
funding  order,  based  upon  their  scores 
on  stated  ranking  criteria.  The  ranking 
criteria  were  based  on  the  applicant's 
financial  responsibility  and  capacity,  the 
irmovative  quality  of  the  proposal,  the 
coordination  of  supportive  services, 
leveraging,  and  cost  reasonableness  of 
supportive  services.  Commenters 
specifically  addressed  the  following 
ranking  criteria. 


(i)  Innovative  quality  of  the  proposal. 
The  proposed  guidelines  provided  that 
HUD  would  consider  the  innovative 
quality  of  the  proposal  in  providing 
housing  and  supportive  services.  One 
commenter  asked  whether  a  new  or 
unusual  approach  will  take  precedence 
over  another  approach  that  has  proved 
workable  in  another  area  of  the  country. 
Consistent  with  the  position  taken  in 
both  the  proposed  and  final  guidelines, 
the  two  approaches  would  receive  an 
equal  number  of  points  under  this 
ranking  criterion,  as  long  as  the  second 
approach  is  new  and  unusual  in  the  area 
to  be  served  by  the  applicant. 

(ii)  Coordination  of  supportive 
services.  Under  the  proposed  guidelines, 
HUD  would  consider  the  extent  to 
which  the  applicant  would  use  other 
entities  to  provide  supportive  services, 
or  has  demonstrated  that  the  services  to 
be  directly  provided  by  the  applicant  are 
not  available  or  readily  accessible  from 
another  provider. 

One  commenter  stated  that  it 
currently  provides  many  supportive 
services  for  homeless  persons,  and  was 
concerned  that  it  will  lose  points  under 
this  criterion.  To  receive  the  maximum 
number  of  points  under  this  criterion, 
the  commenter  asked  whether  the 
applicant  must  use  outside  funding 
sources  to  provide  supportive  services, 
and  asked  if  an  agency  providing 
transitional  housing  can  directly  provide 
the  supportive  services  under  any 
circumstances. 

As  noted  earlier,  the  proposed 
guidelines  awarded  the  greatest  number 
of  points  to  applicants  that  proposed  to 
use  services  provided  by  other  entities. 
Applicants  that  provided  services 
themselves  could  get  the  greatest 
number  of  points  only  if  the  services 
were  not  available  or  readily  accessible 
to  the  residents  from  another  provider. 

The  Department  agrees  with  the 
commenter  that  the  exception  for 
applicant-provided  services  is  too 
narrow,  and  could  unnecessarily 
exclude  applications  from  experienced 
service  providers.  Accordingly,  the  final 
guidelines  are  amended  to  include 
another  exception  to  the  "outside- 
service-provider  "  rule.  This  exception 
would  cover  situations  in  which  the 
services  are  directly  provided  by  the 
applicant  but  are  not  financed  with 
funds  provided  under  the  Program  and 
the  cost  of  the  supportive  services  is  not 
included  in  the  computation  of  the 
applicant's  matching  contribution.  This 
approach  would  not  disadvantage 
applications  from  entities  already 
providing  supportive  services 
themselves,  but  would  retain  the 
guidelines'  policy  of  using  community- 
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based  and  other  "outside"  ser\  ices  to 
the  greatest  extent  possible,  by 
excluding  applicant-provided  services 
from  Program  assistance  and  leveraging 
calculations.  Thus,  under  the  final 
guidelines,  HUD  will  consider  (a)  the 
extent  to  which  the  applicant  will  use 
other  public  or  private  entities  to 
provide  appropriate  supportive  services 
to  the  residents  of  the  housing,  or  (b)  if 
the  services  are  to  be  provided  directly 
by  the  applicant,  the  extent  to  which  the 
applicant  (1)  will  use  funds  that  are 
obtained  from  sources  other  than  under 
this  Program  and  that  have  not  been 
used  as  part  of  the  applicant's 
leveraging  computation,  or  (2)  has 
demonstrated  that  the  services  that  are 
to  be  provided  by  the  applicant  and 
funded  under  the  Program  are  not 
available  or  readily  accessible  from 
other  sources.  Under  this  formulation, 
an  applicant  that  will  use  other 
supportive  services  providers  for  100 
percent  of  its  supportive  services  will  be 
treated  the  same  as  an  applicant  that 
will  provide  100  percent  of  the 
supportive  services,  if  the  services  are 
not  available  or  readily  accessible 
elsewhere,  or  if  the  applicant  will  pay 
for  these  supportive  services  without 
using  HUD  funds. 

Several  commenters  objected  to  the 
ranking  criterion  in  the  proposed 
guidelines,  because  they  believed  that  it 
prohibited  supportive  services  from 
being  provided  on-site.  Commenters 
suggested  that  in  some  instances  [e.g., 
projects  serving  CMIs  and  the  disabled), 
supportive  services  must  be  provided 
on-site.  One  commenter  noted  that  New 
York  law  requires  the  provision  of  on- 
site  services  in  some  instances. 

The  location  where  services  are 
provided  is  not  relevant  under  this 
criterion.  HUD  would  have  no  objection, 
for  example,  if  the  local  Department  of 
Social  Services  sent  a  caseworker  to  the 
transitional  housing  to  work  with 
residents,  rather  than  require  the 
residents  to  come  to  the  DSS  office. 

(iii)  Cost  reasonableness.  The 
proposed  guidelines  stated  that  HUD 
would  rank  proposals  based  on  the 
extent  to  which  the  applicants'  proposed 
costs  are  reasonable  in  relationship  to 
the  work  done.  One  commenter  argued 
that  there  should  not  be  a  cost 
reasonableness  step,  unless  HUD  can 
"identify  recent  experience  in  fmancing 
transitional  housing." 

HUD  has  not  made  this  change.  While 
HUD's  direct  experience  with  the 
evaluation  of  the  cost  reasonableness  of 
transitional  housing  is  limited,  its 
experience  in  evaluating  the  costs  of 
acquisition  and  rehabilitation  of  existing 
structures  and  its  experience  in 
evaluating  supportive  services  under 


certain  HUD  programs,  combined  with 
the  data  that  will  be  presented  in  the 
applications  under  this  Program,  should 
provide  an  adequate  basis  for  making  an 
informed  decision  with  regard  to  the 
reasonableness  of  the  costs  proposed. 

(iv)  Miscellaneous  suggested 
priorities.  In  addition  to  the  ranking 
criteria  contained  in  the  proposed 
guidelines,  commenters  suggested 
additional  priorities.  Most  of  these  were 
designed  to  favor  one  type  of  applicant 
[e.g.,  applicants  that  are  units  of  local 
government  and  that  demonstrate  the 
ability  to  marshal  and  coordinate 
private  sector  participation)  or  types  of 
applications  [e.g.,  proposals  serving 
fpmales  with  children).  As  noted  below, 
HUD  intends  to  fund  a  variety  of 
proposals  and  feels  that  such  priorities 
would  unduly  narrow  the  scope  of  the 
demonstration. 

4  Final  Selection 

After  the  ranking  stage  is  complete. 
HUD  will  complete  the  environmental 
review  stage  (described  at  paragraph 
IV.D.4.,  below).  The  highest-ranked 
applications  will  be  considered  for 
selection,  in  accordance  with  their 
ranking  scores  and  any  adjustments 
made  during  environmental  review. 

Based  on  the  $5  million  funding  for  the 
Program,  HUD  estimated  that  it  would 
fund  a  minimum  of  5  to  10  projects.  Two 
commenters  addressed  this  estimate. 
One  noted  that  this  estimate  indicated 
that  HUD  will  grant  each  successful 
applicant  from  $500,000  to  $1  million. 
The  commenter  suggested  that  the 
funding  of  a  number  of  smaller  projects 
($50,000  to  $100,000)  would  increase  the 
innovative  potential  of  the  Program. 
Another  commenter  feared  that  this 
funding  level  meant  that  HUD  was 
directing  the  Program  at  cities  and  urged 
HUD  to  fund  at  least  one  project  in  a 
town  or  rural  area. 

HUD  does  not  wish  to  limit  the 
demonstration  to  one  size  or  type  of 
proposal.  Accordingly,  as  stated  in  the 
proposed  and  Hnal  guidelines.  HUD 
anticipates  funding  a  variety  of  projects 
differing  in  size,  geographic  distribution, 
and  homeless  populations  to  be  served, 
and  has  reserved  the  right  to  substitute 
one  or  more  highly-ranked  applications 
for  top-ranked  applications,  if  such 
variety  does  not  result  from  the  ranking 
process.  We  believe  that  this  authority 
is  adequate  to  ensure  diversity  in  the 
demonstration. 

F.  Program  Requirements 

1.  Required  Agreements 

The  proposed  guidelines  required  the 
recipient  to  enter  into  a  grant  agreement 
with  HUD.  Significant  provisions  of  the 


agreement  included  requirements 
addressing:  The  operation  of  transitional 
housing;  limitations  on  the  length  of 
resident  stay;  the  performance  of 
resident  assessments;  the  employment 
of  a  residential  supervisor;  the  use  of  the 
structure;  the  compliance  with  State  and 
local  laws  and  ordinances  regarding  the 
condition  of  the  structure  and  the 
operation  of  transitional  housing;  and 
reporting  and  recordkeeping.  HUD 
received  comments  addressing  the 
length  of  stay  (discussed  at  paragraph  B. 
of  this  section,  above);  use  of  the 
structure  (discussed  at  paragraph  F.2.  of 
this  section,  below);  and  employment  of 
the  residential  supervisor. 

The  proposed  guidelines  required 
each  recipient  to  agree  to  employ  a  full- 
time  residential  supervisor.  In  addition 
to  commenters  that  objected  to  the 
imposition  of  this  statutory  requirement 
(discussed  at  paragraph  A.  of  this 
Section,  above),  several  commenters 
sought  guidance  concerning  what 
constitutes  full-time  supervision. 
Questions  included:  Does  this  require 
24-hour  per  day  supervision?  Will  the 
full-time  requirement  be  satisfied  by  one 
or  more  part-time  supervisors?  Must  the 
recipient  hire  a  new  employee  to 
provide  this  supervision,  or  can  it  use 
existing  staff?  Can  the  recipient  contract 
with  another  entity  to  provide  these 
services?  One  commenter  asked  HUD  to 
impose  specific  supervisory 
requirements  for  chronically  mentally  ill 
residents  of  transitional  housing. 

The  level  of  expert  knowledge 
required  of  the  residential  supervisor 
and  the  amount  of  supervisory  guidance 
required  by  residents  will  vary  with  the 
homeless  population  and  the  program  of 
supportive  services  proposed  by  the 
recipient.  Accordingly,  HUD  has  not 
imposed  any  minimum  requirements 
regarding  the  level  or  quality  of 
supervision,  other  than  a  general 
standard  that  residential  supervision 
must  appropriately  address  the  needs  of 
the  homeless  population  to  be  served 
and  must  be  sufficient  to  facilitate  the 
movement  of  homeless  persons  to 
appropriate  permanent  housing  and 
independent  living.  As  long  as  the 
recipient  meets  this  standard, 
residential  supervision  may  be  provided 
by  existing  staff,  through  employees 
hired  specifically  to  perform  residential 
supervisory  duties,  by  two  or  more 
individuals,  or  through  contracts  with 
entities  other  than  the  recipient. 

One  commenter  asked  how  much  of 
the  residential  supervisor's  salary  would 
be  paid  by  HUD.  Recipients  receiving 
only  an  acquisition/rehabilitation 
advance  would  receive  no  compensation 
from  HUD  for  the  expenses  of  the 


residential  supervisor.  Residential 
supervision,  however,  is  an  operating 
cost  under  the  Program,  and  may  be 
considered  in  the  computation  of  HUD 
assistance  in  the  form  of  annual 
payments  for  operating  costs. 

In  addition  to  the  issues  raised  by 
commenters  discussed  above.  HUD  has 
clarified  certain  reporting  and 
recordkeeping  requirements  in  the  final 
guidelines.  Under  the  proposed 
guidelines  each  recipient  would  be 
required  to  keep  any  records  and  make 
any  reports  that  HUD  may  require.  The 
final  guidelines  add  that  HUD  may 
require  recipients  to  monitor  former 
residents,  for  such  reasonable  time  set 
by  HUD,  to  determine  if  these  former 
residents  made  a  successful  transition 
to,  and  continue  to  reside  in,  permanent 
housing. 

2.  Term  of  Commitment  and  Repayment 
of  Advances 

The  proposed  guidelines  provided  that 
each  recipient  receiving  operating  cost 
assistance  must  agree  to  operate 
transitional  housing  for  not  less  than 
five  years  following  initial  occupancy 
and  that  recipients  receiving  an  advance 
must  operate  transitional  housing  for  not 
less  than  10  years  following  initial 
occupancy.  (Advance  recipients, 
however,  may  cease  operations  after 
five  years  and  be  subject  to  an 
obligation  to  repay  the  advance,  or  may 
request  a  waiver  of  this  obligation  if  the 
Secretary  approves  the  use  of  the 
structure  for  another  charitable 
purpose.)  (Commenters  arguing  for  the 
reduction,  elimination,  or  waiver  of  the 
statutorily  required  five-  and  10-year 
operating  requirements  are  discussed  at 
paragraph  A.  of  this  section,  above.) 

Both  the  five-  and  10-year  operating 
obligations  begin  with  inital  occupancy. 
The  guidelines  have  been  clarified  to 
state  that  where  an  existing  homeless 
program  is  funded  (see  paragraph 
IV.B.3.{i),  below)  to  provide  a 
substantial  increase  in  the  level  of 
supportive  service,  initial  occupancy  is 
the  dale  that  the  expanded  services  are 
first  made  available  to  the  residents. 

One  commenter  urged  HUD  to 
describe  the  uses  that  may  be  made  of  a 
structure  acquired  or  rehabilitated  under 
the  Program.  This  commenter 
specifically  asked  if  the  guidelines 
would  permit  a  recipient  to  purchase  a 
building,  use  the  building  in  the  provison 
of  housing  and  supportive  services  to 
homeless  persons,  on<y  provide  other 
programs  that  would  complement  the 
transitional  housing.  Another 
commenter  suggested  that  HUD  forbid 
the  simultaneous  use  of  a  structure  used 
under  this  Program  for  both  emergency 
shelter  and  transitional  housing. 


Decisions  concerning  additional  uses 
of  the  structure  are  best  left  to  the 
recipient  under  the  Program. 
Accordingly,  the  final  guidelines  will  not 
forbid  the  simultaneous  use  of  structures 
for  purposes  other  than  for  transitional 
housing.  Thus,  a  structure  may  contain 
facilities  for  both  emergency  shelter  and 
transitional  housing,  may  be  used  to 
provide  supportive  services  to  the  public 
at  large,  or  may  include  commercial 
space.  Under  these  circumstances, 
however,  the  acquisition/rehabilitation 
advance  will  be  available  only  in 
proportion  to  the  use  of  the  structure  for 
transitional  housing  under  the  Program, 
and  no  portion  of  the  funding  for  annual 
operating  costs  will  be  available  to 
support  the  costs  that  are  not  related  to 
the  transitional  housing  to  be  assisted. 
Similarly,  if  an  applicant  holds  or  is 
donated  an  interest  in  a  building  and  the 
building  will  be  used  for  transitional 
housing  and  for  other  purposes,  only 
that  portion  of  the  value  of  the  building 
that  will  be  used  for  transitional  housing 
may  be  included  in  the  computation  of 
the  applicant's  leveraging  contribution. 
The  definition  of  "project"  at  IV. A.,  and 
paragraph  IV.B.3.(v),  below,  reflect  this 
determination. 

In  the  proposed  guidelines,  HUD 
stated  that  it  would  enforce  the 
recipient's  repayment  obligations 
through  contractual  actions  on  the  grant 
agreement  and  that  restrictions  on  the 
use  of  the  structure  would  also  be 
contained  in  covenants  that  would  be 
recorded  in  the  land  records  in  the 
jurisdiction  where  the  structure  is 
located.  For  clarity,  the  final  guidelines 
describe  the  covenants  that  will  be 
recorded.  These  include:  Restrictions  on 
the  length  of  residents'  stay;  recipient's 
five-year  operation  requirement; 
repayment  conditions,  if  the  applicant 
has  received  an  advance;  and  resident 
rent  requirements. 

One  commenter  recommended  that 
HUD  specifically  state  that  the  recipient 
may  sell  the  structure  if  HUD  requests 
repayment.  If  the  recipient  has  fulfilled 
its  five-year  operating  requirement  and 
wishes  to  discontinue  transitional 
housing  operations,  HUD  will  not 
prevent  the  recipient  from  selling  the 
structure  to  a  third  party.  The 
Department  will  not,  however,  release 
the  covenants  governing  the  property's 
use  until  repayment  of  any  acquisition/ 
rehabilitation  advance,  in  accordance 
with  covenants  and  the  Act.  To 
facilitate  a  sale  in  these  circumstances, 
HUD  will  participate  in  arrangements 
whereby  sale  of  the  property,  repayment 
of  the  amounts  due,  removal  of 
covenants  will  occur  simultaneously. 

One  commenter  requested  that  the 
final  guidelines  specifically  state  that 


the  operating  costs  are  not  subject  to 
repayment.  The  statute  and  guidelines 
clearly  provide  that  only  the 
acquisition/rehabilitation  advance  is 
subject  to  repayment.  No  revisions  to 
the  guidelines  are  necessary. 

3  Resident  Discharge  at  End  of  HUD- 
Approved  Residency  Period 

During  the  development  of  the  final 
guidelines.  HUD  became  aware  that 
existing  providers  of  transitional 
housing  are  sometimes  unable  to 
discharge  residents  from  their  facilities, 
without  according  residents  the  same 
protections  given  to  tenants  of 
permanent  housing  under  State  and 
local  laws,  ordinances,  and  regulations. 
In  some  instances,  the  resulting  delays 
caused  by  the  operation  of  these  laws 
(e.g.  eviction  procedures)  have  permitted 
residents  to  remain  in  transitional 
facilities  for  extended  periods.  For 
example,  one  New  York  City 
transitional  housing  facility  had  hoped 
to  move  individuals  to  permanent 
housing  within  six  weeks.  Under  local 
ordinances,  however,  some  residents 
have  been  able  to  delay  their  departure 
for  more  than  two  years,  despite 
repeated  attempts  by  the  project 
management  to  discharge  these 
residents. 

Section  513(c)(1)  of  the  Act  requires 
each  recipient  to  agree  to  limit  the  stay 
of  individual  residents  to  a  period 
established  by  the  Secretary.  The 
statute,  thus,  makes  it  clear  that 
Congress  wants  individuals  and  families 
to  be  discharged  from  transitional 
housing  on  or  before  the  expiration  of 
the  HUD-approved  limit  applicable  to 
the  housing.  In  accordance  with  this 
requirement,  the  final  guidelines  provide 
that  applicants  must  propose,  and  HUD 
approve,  limitations  on  the  duration  of 
the  stay  of  residents  that  are  reasonable 
for  the  homeless  population  to  be 
served.  In  no  event  may  this  period  (or 
the  stay  of  any  individual  resident) 
exceed  18  months.  (See  paragraph 
IV.E.l.(i),  below.) 

To  the  extent  that  State  and  local 
laws,  ordinances,  and  regulations 
prohibit,  or  have  the  effect  of 
prohibiting,  recipients  from  discharging 
residents  upon  the  expiration  of  the 
HUD-approved  period  of  stay,  HUD 
believes  that  a  direct  and  irreconcilable 
conflict  exists  between  the  guidelines 
and  these  laws.  Accordingly,  while 
preemption  of  State  and  local  law  is 
only  undertaken  with  caution  and  with 
adequate  justification,  HUD  has 
determined  that  it  must  expressly 
provide  for  preemption  of  these  State 
and  local  laws  in  the  final  guidelines. 
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Enforcement  of  a  Stale  or  local  law, 
ordinances  or  regulation  may  be 
preempted  by  the  Federal  law  in  several 
circumstances: 

(1)  When  Congress,  in  enacting  a 
Federal  statute,  has  expressed  a  clear 
intent  to  preempt  State  or  local  law; 

(2)  When  it  is  clear,  despite  the 
absence  of  explicit  preemptive  language, 
that  Congress  intended,  by  legislating 
comprehensively,  to  occupy  an  entire 
field  of  regulation  and  has  thereby  left 
no  room  for  the  State  to  supplement 
Federal  law;  or 

(3)  When  compliance  with  both  State 
and  Federal  law  is  impossible,  or  when 
the  State  law  stands  as  an  obstacle  to 
the  accomplishment  and  execution  of 
the  full  purposes  and  objectives  of 
Congress.  Under  this  third  situation 
(involving  nonstatutory  Federal 
preemption  in  regulations).  Federal 
preemption  must  reflect  a  reasonable 
accommodation  of  conflicting  policies 
that  were  committed  to  the  agency's 
care  by  the  statute.  Capital  Cities  Cable, 
Lie.  V.  Crisp.  467  U.S.  691.  699  (1984). 

There  is  no  explicit  preemption 
language  in  the  Act  and  it  does  not 
appear  that  Congress  intended  to 
preempt  by  comprehensive  regulation. 
However.  HUD  believes  that  preemption 
is  justified  under  the  third  test,  because 
State  and  local  law  may  stand  as  an 
obstacle  to  the  accomplishment  and 
execution  of  the  full  purposes  and 
objectives  of  Congress  for  the 
transitional  housing  demonstration. 
First,  failure  to  preempt  could  alter 
significantly  the  nature  of  the  Program 
as  the  Congress  envisioned  it.  Local 
laws  that  prohibit,  or  have  the  effect  of 
prohibiting,  recipients  from  discharging 
n^sidents  upon  the  expiration  of  the 
1  lUD-approved  period  of  stay  would 
change  the  transitional  nature  of  the 
Program  to  one  that  more  closely 
resembles  permanent  housing.  This  is 
contrary  to  the  statute  and  the 
l'>gislative  history  of  the  Program. 
Throughout  the  statute  and  the 
legislative  history,  it  is  clear  that 
residence  in  housing  assisted  under  the 
Program  is  an  interim  placement — a 
temporary  way  station  between 
homelessness  and  permanent  housing. 

Thus,  the  statute  makes  repeated 
references  to  the  transitional  nature  of 
the  Program  and  its  goal  of  moving 
homeless  persons  toward  independent 
living.  For  example,  the  statute  provides 
that  one  of  the  goals  of  the  Program  is  to 
provide  transitional  housing  and 
supportive  services  to  homeless  persons, 
focusing  on  those  capable  of  moving 
into  independent  living  (section  511(a)); 
homeless  persons  served  under  the 
Program  must  be  capable  within  a 
reasonable  amount  of  time  of  living 


independently  (section  502(7)); 
supportive  services  to  be  provided  may 
include  assistance  in  obtaining 
permanent  housing  (section  502(11)); 
recipients  are  selected,  in  part,  on  the 
innovative  quality  of  the  proposal  to 
provide  housing  and  supportive  services 
in  a  manner  that  facilitates  the 
transition  to  independent  living  (section 
513(b)(2));  recipients  are  required  to 
agree  to  operate  transitional  housing 
assisting  residents  in  their  transition  to 
independent  living  (section  513(c)(1)): 
and.  as  noted  above,  HUD  is  required  to 
establish,  and  recipients  are  required  to 
agree  to  apply,  a  limitation  on  the  length 
of  residents'  stay  in  transitional  housing 
(section  513(c)(1)).  Similar  statements 
concerning  the  transitional  nature  of  the 
Program  are  contained  in  the  legislative 
history.  (For  example,  the  Senate  report 
provides,  "The  committee  believes  that 
the  demonstration  should  focus  on 
homeless  persons  that  are  capable  of 
moving  back  into  permanent  housing 
within  a  reasonable  period  of  time."  S. 
Rep.  No.  314,  99th  Cong.  2d  Sess.  14 
(1986). 

Thus,  the  statute  and  legislative 
history  clearly  contemplate  a  temporary 
form  of  housing,  which  when  coupled 
with  necessary  supportive  services, 
would  prepare  homeless  individuals  and 
families  to  live  independently  in 
permanent  housing.  To  the  extent  that 
State  and  local  laws  work  to  turn 
transitional  housing  into  something 
more  permanent,  the  demonstration's 
purposes  of  determining  the  costs  and 
the  social,  financial,  and  other 
advantages  of  this  type  of  housing 
would  be  frustrated. 

Moreover,  the  application  of  these 
State  and  local  laws  could  have  a 
seriously  disruptive  impact  on  the 
operation  of  transitional  housing 
projects.  Recipient's  financial  and 
managerial  energies  may  be  misdirected 
at  serving  holdover  residents  and  in 
pursuing  legal  remedies  for  the  removal 
of  these  residents,  rather  than  directed 
toward  the  provision  of  housing  and 
supportive  services  to  those  individuals 
and  families  able  to  make  the  transition 
to  permanent  housing  in  a  reasonable 
period  of  time.  Residents  who  are  aware 
that  they  cannot  be  forced  to  depart 
upon  the  expiration  of  theu-  prescribed 
term  of  stay  may  be  less  motivated  to 
make  timely  preparations  for  their 
transition  to  permanent  housing.  Those 
residents  who  nevertheless  make  a  good 
faith  attempt  to  make  iheir  transition 
may  not  receive  necessary  assistance 
because  of  the  attention  devoted  to 
holdover  residents.  Finally,  the  holdover 
tenants  will  take  up  valuable  places  in 
transitional  housing  that  could  better 


serve  other  potential  beneficiaries  of  the 
Program. 

These  disruptive  impacts  on  project 
operations  will  undermine  the  goals  of 
this  F*rogram  to  investigate  means  for  an 
improved  Federal  response  to  the 
problems  of  homelessness  through  an 
analysis  of  the  costs  and  advantages  of 
transitional  housing.  Project  costs  will 
be  skewed  by  such  factors  as  the 
inclusion  of  unnecessary  legal  expenses 
and  by  higher  per-resident  operating 
costs.  Moreover,  the  disruptive  impacts 
may  make  it  difficult  to  determine  the 
social  and  other  advantages  of  a 
particular  approach  or  whether  the 
approach  is  viable.  While  not  all 
jurisdictions  may  have  laws  that 
prohibit  or  have  the  effect  of  prohibiting 
residents  from  discharge  upon  the 
expiration  of  their  term  of  stay,  given 
the  modest  size  of  this  demonstration, 
the  impairment  of  even  one  funded 
project  could  seriously  undermine 
HUD's  ability  to  make  proper 
determinations  on  the  costs,  advantages 
and  overall  efficacy  of  the  Program. 

HUD  believes  that  its  preemption  is  a 
reasonable  accommodation  of  the 
conflicting  policies  that  involve  the 
implementation  of  the  Act.  Our  exercise 
of  preemption  is  narrowly  drawn  and 
would  invalidate  State  and  local  laws, 
ordinances,  and  regulations  only  to  the 
extent  that  they  prohibit  or  have  the 
effect  of  prohibiting  recipients  from 
discharging  residents  at  the  end  of  the 
ffUD-approved  limit  on  the  stay  of 
residents  in  the  housing.  Recipients  that 
wish  to  discharge  a  resident,  for  any 
reason,  before  the  expiration  of  the 
HUD-approved  duration  of  slay  must 
comply  with  appropriate  State  and  local 
laws,  regulations,  and  ordinances.  As 
noted  below,  HUD  has  imposed 
substitute  protections  for  the  benefit  of 
residents  to  ensure  that  they  are  not 
erroneously  discharged  before  the 
expiration  of  this  term. 

HUD  has  imposed  procedural 
protections  in  the  final  guidelines 
designed  to  ensure  that  residents  are  not 
discharged  from  transitional  housing 
before  the  expiration  of  their  duration  of 
stay.  Under  these  procedures,  the 
recipient  is  required  to  enter  into  a 
contract  with  the  resident  before  the 
resident's  admission  to  the  housing.  The 
contract  must  provide  that  the  length  of 
stay  in  the  housing  will  be  bmited  to  a 
stated  time  period  approved  by  HUD, 
and  that  no  State  and  local  law, 
ordinance,  or  regulation  shall  have  force 
and  effect  to  the  extent  that  it  prohibits, 
or  has  the  effect  of  prohibiting,  the 
recipient  from  discharging  the  resident 
from  the  project  at  the  end  of  this  time 
period.  The  guidelines  also  provide  that 
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the  recipient  must  personally  serve  a 
written  notice  on  the  resident  not  less 
than  30  calendar  days  before  a  proposed 
discharge.  The  notice  must  state  that  the 
resident  will  be  discharged  from  the 
transitional  housing  at  the  end  of  the 
residency  period  and  will  not  be 
permitted  to  remain  in  the  housing  after 
that  time.  The  notice  must  also  state  that 
the  resident  has  an  opportunity  to 
request  the  recipient  to  review  the 
discharge  date.  Any  request  for  review 
must  be  made  not  later  than  10  calendar 
days  before  the  end  of  the  residency 
period.  The  review  shall  be  limited  to  a 
determination  of  whether  the  recipient 
has  calculated  the  resident's  period  of 
residency  correctly. 

Preemption  was  not  addressed  in  the 
proposed  guidelines.  The  proposed 
guidelines,  however,  contained  specific 
provisions  governing  HUD's 
establishment  of  residential  time  limits 
and  recipients'  agreement  to  follow  the 
HUD-approved  limitation.  Additionally. 
the  proposed  guidelines  reflected  the 
transitional,  non-permanent  nature  of 
the  Program.  Since  the  failure  to 
preempt  could  have  a  serious  impact  on 
the  Program.  HUD  believes  that  this  step 
is  a  logical  outgrowth  of  the  proposed 
guidelines  and  is  appropriate  for 
inclusion  in  the  final  guidelines. 

4.  Other  Federal  Requirements 

(i)  Nondiscrimination  and  equal 
opportunity.  The  proposed  guidelines 
cited  all  the  nondiscrimination  and 
equal  opportunity  requirements  that 
were  applicable  to  the  Program, 
including  section  504  of  the 
Rehabilitation  Act  of  1973  (29  U.S.C. 
794). 

One  commenter  urged  the  Department 
to  be  flexible  in  the  application  of  the 
section  504  requirements.  This 
commenter  sought  specific  assistance 
concerning  requirements  for  making 
existing  structures  accessible  to  the 
handicapped.  HUD  has  not,  as  yet, 
published  final  regulations  implementing 
section  504.  However,  even  in  the 
absence  of  such  a  regulation.  HUD  is 
authorized,  and  has  the  responsibility,  to 
ensure  compliance  with  this  statute. 
Until  final  regulations  are  provided, 
recipients  should  look  to  the  Department 
of  Health  and  Human  Services'  section 
504  regulations  for  federally  assisted 
programs  (45  CFR  Part  84).  Guidance 
relating  to  the  accessibility  of  existing 
facilities  can  be  found  at  45  CFR  84.22. 

Another  commenter  argued  that  the 
guidelines  should  be  revised  to  include  a 
reference  to  section  119  of  the 
Rehabilitation,  Comprehensive  Services 
and  Development  Disabilities 
Amendments  of  1978.  This  suggestion 
has  not  been  incorporated  in  the  final 


guidelines.  Section  119  is  not  applicable 
to  recipients  under  the  Program.  This 
statute  imposes  nondiscrimination 
obligations  on  executive  agencies  in  the 
conduct  of  their  programs  and  activities. 
Moreover,  since  section  119  was  an 
amendment  to  section  504.  it  would  not 
be  necessary  to  refer  specifically  to  this 
provision,  even  if  it  were  applicable. 

(ii)  Lead-based  paint.  The  proposed 
guidelines  stated  that  the  requirements 
of  the  Lead-Based  Paint  Poisoning 
Prevention  Act  (42  U.S.C.  4821-46)  and 
HUD's  implementing  regulations  at  24 
CFR  Part  35  were  applicable  to  the 
Program.  The  final  guidelines  modify  the 
requirements  by  imposing  revised 
requirements  for  the  elimination  of 
immediate  hazards.  The  modified 
requirements  reflect  the  Section  8 
Existing  Housing  regulations  (24  CFR 
882.109)  (published  in  the  Federal 
Register  on  January  15,  1987,  52  FR  1876, 
1893-94)  and  only  apply  to  structures 
that  will  be  occupied  by  children  under 
seven  years  of  age.  The  guidelines 
include:  Requirements  for  initial  and 
annual  inspections  of  buildings 
constructed  before  1973;  abatement  of 
defective  paint  on  applicable  surfaces; 
testing  for  lead-based  paint  on  chewable 
surfaces  where  the  structure  is  occupied 
by  a  child  under  the  age  of  seven  who 
has  an  elevated  blood  level;  tenant 
protection  during  abatement:  and 
recordkeeping  requirements. 

(iii)  Davis-Bacon.  One  commenter 
suggested  that  the  guidelines  should 
address  the  applicability  of  the  Davis- 
Bacon  Act  to  rehabilitation  work  under 
the  Program.  The  Davis-Bacon  Act 
depends  upon  provisions  in  other  laws 
to  establish  its  applicability.  The 
transitional  housing  authority  does  not 
incorporate  Davis-Bacon  prevailing 
wage  requirements.  Thus,  the  Davis- 
Bacon  Act  is  not  applicable  to  the 
Program.  The  final  guidelines  have  been 
revised  accordingly. 

(iv)  Occupancy  standards.  One 
commenter  suggested  that  the  guidelines 
should  provide  that  HUD's  occupancy 
standards  are  waived  for  the  Program. 
This  change  has  not  been  incorporated 
in  the  final  guidelines  since  there  are  no 
occupancy  standards  applicable  to  this 
Program. 

rV.  Guidelines 

A.  Definitions 

The  following  definitions  apply  to  the 
Program: 

Applicant  means  any  governmental  or 
private  nonprofit  entity  that  submits  an 
application  for  assistance  under  the 
Program.  Governmental  entities  include 
those  that  have  general  governmental 
powers  (such  as  a  city,  county,  or  State), 


as  well  as  those  that  have  limited  or 
special  purpose  powers  (such  as  public 
housing  agencies).  Applicant  also 
includes  two  or  more  governmental  or 
private  nonprofit  entities  that  submit  a 
joint  application. 

Homeless  person  for  the  purposes  of 
this  Program,  means  a  homeless 
individual  or  family  which  does  not 
have  access  to  traditional  or  permanent 
housing,  but  which  is  capable  of  living 
independently  within  a  reasonable 
amount  of  time,  not  to  exceed  18 
months.  A  person  is  capable  of  living 
independently  if,  at  the  time  the  person 
is  reviewed  for  admission  to  transitional 
housing,  the  recipient  determines  that: 

(a)  The  resources  reasonably 
expected  to  be  available  in  the 
community  after  the  person's 
anticipated  departure  from  transitional 
housing  will  be  adequate  to  meet  the 
person's  housing  needs  and 
requirements  for  continued  services,  and 

(b)  The  person  will  understand  the 
importance,  and  will  be  capable,  of 
using  these  resources  after  his  or  her 
departure  from  transitional  housing. 
Populations  of  homeless  persons  that 
recipients  may  serve  may  include  (but 
are  not  limited  to)  victims  of  domestic 
violence,  families  with  children,  the 
unemployed,  the  chronically  mentally  ill, 
runaway  children,  or  appropriate 
combinations  of  these  populations. 

Housing  for  homeless  persons  means 
one  or  more  existing  structures,  or  parts 
of  one  or  more  existing  structures,  that 
are  suitable  for  the  provision  of  housing 
and  supportive  services  for  homeless 
persons  in  an  appropriate  group  setting. 
Some  or  all  supportive  services  may  be 
provided  by  arrangements  with  other 
service  providers  at  facilities  outside  the 
structure. 

HUD  means  the  Department  of 
Housing  and  Urban  Development. 

Operating  costs  means  expenses  that 
a  recipient  operating  transitional 
housing  incurs  for 

(a)  The  administration,  maintenance, 
minor  or  routine  repair,  and  security  of 
the  housing; 

(b)  Utilities,  fuel,  furnishings,  and 
equipment  for  the  housing; 

(c)  Conducting  resident  supportive 
services  needs  assessments  (see 
paragraph  E.l.(ii)  of  this  section,  belowj; 
and 

(d)  The  provision  of  supportive 
services  to  the  residents  of  the  housing. 
Operating  costs  does  not  include 
expenses  that  a  recipient  incurs  for  debt 
service  in  connection  with  a  loan  used 
to  finance  acquisition/rehabilitation 
costs  under  the  Program. 

Private  nonprofit  entity  means  a 
secular  or  religious  organization 
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described  in  section  501(c)  of  the 
Internal  Revenue  Code  that: 

(a)  Has  a  currently  effective  tax 
exemption  ruling  issued  by  the  Internal 
Revenue  Service  under  section  501(c)  of 
the  Internal  Revenue  Code; 

(b)  Has  a  functioning  accounting 
system  that  is  operated  in  accordance 
with  generally  accepted  accounting 
principles; 

(c)  Has  a  voluntary  board;  and 

(d)  Practices  nondiscrimination  in  the 
provision  of  assistance  under  this 
Program,  in  accordance  with  the 
authorities  described  in  paragraph  E.6.(i) 
of  this  section,  below. 

Project  means  one  or  more  existing 
structures  or  parts  of  one  or  more 
existing  structures  owned  or  leased  by  a 
recipient  for  use  under  the  Program. 

Recipient  means  an  applicant  that 
HUD  approves  as  to  Financial 
responsibility  and  that  executes  a  grant 
agreement  with  HUD  for  assistance 
under  the  Program.  The  recipient  must 
own  (or  lease)  and  operate  housing  for 
homeless  persons,  and  provide  (or 
coordinate  the  provision  of)  supportive 
services  to  the  residents  of  the  housing. 

Rehabilitation  means  labor,  materials, 
tools,  and  other  costs  of  improving 
structures  to  a  level  that,  at  a  minimum, 
meets  or  exceeds  applicable  State  and 
local  government  health  and  safety 
standards.  Rehabilitation  includes 
repair  directed  toward  an  accumulation 
of  deferred  maintenance;  replacement  of 
principal  fixtures  and  components  of 
existing  structures;  installation  of 
security  devices;  and  improvement 
through  alterations  or  additions  to,  or 
enhancement  of.  existing  structures, 
including  improvements  to  increase  the 
efficient  use  of  energy  in  structures. 
Rehabilitation  does  not  include  minor  or 
routine  repairs  or  cosmetic  repairs  or 
improvements. 

Supportive  services  means: 

(a)  Assistance  in  obtaining  permanent 
housing; 

(b)  Medical  and  psychological 
counseling  and  supervision; 

(c)  Employment  counseling; 

(d)  Nutritional  counseling; 

(e)  Assistance  in  obtaining  other 
Federal,  State,  and  local  assistance 
available  for  residents  of  transitional 
housing  facilities,  including  mental 
health  benefits;  employment  counseling: 
medical  assistance;  and  income  support 
assistance,  such  as  Supplemental 
Security  Income  benefits,  Aid  to 
Families  with  Dependent  Children, 
General  Assistance,  and  Food  Stamps; 
and 

(f)  Other  services  proposed  by  the 
applicant  in  its  application  and 
approved  by  HUD,  that  are  essential  for 
maintaining  independent  living  and  that 


address  the  needs  of  the  homeless 
persons  served  by  the  recipient.  These 
services  may  (depending  on  the  specific 
nature  of  the  transitional  housing  and  its 
residents)  include  child  care, 
transportation,  job  placement,  and  job 
training. 

Transitional  housing  means  (as 
appropriate  to  the  context): 

(a)  A  program  assisted  under  the 
demonstration:  (1)  That  provides 
housing  and  supportive  services  for 
homeless  persons  and  (2)  that  has  as  its 
purpose  facilitating  the  movement  of 
homeless  persons  to  independent  living 
within  a  reasonable  amount  of  time,  not 
to  exceed  18  months  for  any  homeless 
person;  or 

(b)  The  facilities  in  which  the  program 
is  carried  out.  All  part  of  the  supportive 
services  in  transitional  housing  may  be 
provided  directly  by  the  recipient  or  by 
arrangement  with  other  public  or  private 
service  providers.  (See  paragraphs 
D.2.(iv)(b)  and  D.3.(iii)  of  this  section, 
below.) 

B.  Types  of  Assistance 

1.  Assistance  Under  the  Program 

HUD  will  provide  three  types  of 
assistance  under  the  Program: 
acquisition/rehabilitation  advances, 
funding  for  annual  operatinjj  costs,  and 
technical  assistance.  Dependin)^  upon 
their  proposed  activities  and  the 
availabiltiy  of  other  sources  of  funding, 
applicants  may  request  both  an 
acquisition/rehabilitation  advance  and 
funding  for  operating  costs  or  they  may 
seek  only  one  of  these  types  of 
assistance.  HUD  will  make  technical 
assistance  available  only  in  conjunction 
with  the  award  of  funds  under  the 
Program. 

The  three  types  of  Program  assistance 
are: 

{\)  Acquisition/rehabilitation 
advances.  HUD  will  advance  sums  to 
recipients  to  help  defray  the  cost  of 
acquiring  or  rehabilitating  (or  both)  an 
existing  structure  selected  by  the 
recipient  for  use  as  transitional  housing. 
Advances  may  not  exceed  the  lesser  of 
(a)  $200,000  or  (b)  50  percent  of  the 
aggregate  acquisition/rehabilitation 
costs.  Advances  are  interest-free  and,  if 
certain  conditions  are  met.  are  not 
repayable.  (For  the  guidelines  governing 
repayment  of  advances,  see  paragraph 
E.2.  of  this  section,  below.)  As  noted 
above.  HUD  limits  advances  to  a 
maximum  of  50  percent  of  the  costs 
involved;  the  recipient  must  provide  the 
other  half  with  funds  from  other  sources. 
(For  a  full  discussion  of  the  leveraging 
concept,  see  paragraph  D.2.(iii)  of  this 
section,  below.) 


(ii)  Funding  for  annual  operating 
costs.  HUD  will  provide  funding  of  up  to 
50  percent  of  the  annual  operating  costs 
(which  include  supportive  services)  for 
transitional  housing.  (See  the 
immediately  preceding  paragraph  for  the 
leveraging  requirement  for  acquisition/ 
rehabilitation  advances,  and  paragraph 
D.2.(iii)  of  this  section,  below,  for  a 
discussion  of  the  leveraging  concept.) 

(iii)  Technical  assistance.  Technical 
assistance  is  offered  to  recipients 
through  fiUD  filed  office  staff  in  such 
matters  as  the  computation  of  resident 
rent  (see  paragraph  E.3.  of  this  section, 
below),  compliance  with  Federal 
requirements  (see  paragraph  E.6.  of  this 
section,  below),  the  availability  of 
Federal  housing  assistance  to  residents 
upon  their  departure  from  transitional 
housing  (see  paragraph  B.4.  of  this 
section,  below),  and  engineering 
recommendations  and  other  advice  on 
rehabilitation  plans  and  work  write-ups. 
HUD  will  also  facilitate  the  change  of 
information  among  recipients,  and  help 
recipients  learn  from  the  experience  of 
other  recipients. 

2.  Commitment  of  Amounts  for 
Operating  Costs. 

Upon  approval  of  an  application 
requesting  operating  cost  assistance, 
HUD  will  obligate  amounts  for  the 
period  sought  not  to  exceed  five  years. 
Each  annual  funding  level  will  be  equal 
to  an  amount  to  exceed  the  recipient's 
estimate  of  operating  cost  for  the  first 
year  of  operation,  less  the  recipient's 
leveraging  amount.  Each  year,  for  up  to 
five  years,  HUD  will  make  operating 
cost  payments  to  the  recipient  from  the 
amounts  obligated.  The  annual  funding 
level  will  be  subject  to  reduction  for  the 
reasons  explained  in  paragraph  E5.  of 
this  section,  below. 

3.  Limitations  on  the  Use  of  Assistance 

(i)  Funding  of  existing  homeless 
programs.  HUD  will  not  provide 
acquisition/rehabilitation  advances  or 
funding  for  annual  operating  costs  for 
existing  facilities  or  programs  that 
currently  serve  homeless  persons,  unless 
the  applicant  proposes:  (1)  A  substantial 
increase  in  the  number  of  homeless 
persons  for  whom  transitional  housing 
will  be  provided  (2)  a  substantial 
increase  in  the  level  of  supportive 
services  to  be  provided  to  homeless 
persons;  or  (3)  a  substantial  change  in 
the  use  of  existing  facilities,  e.g.,  if 
existing  facilities  for  the  homeless  that 
are  not  currently  used  for  transitional 
housing  (such  as  an  emergency  shelter 
for  the  homeless)  will  be  used  to  provide 
transitional  housing,  or  if  an  applicant 
currently  providing  transitional  housing 
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proposes  to  serve  an  additional  or 
alternative  segment  of  the  homeless 
pd^ulation. 

If  such  an  applicant  is  selected  for 
funding,  assistance  under  this  Program 
will  be  limited  to  50  percent  of  the 
increased  operating  costs  and  50  percent 
of  the  increased  cost  of  acquisition/ 
rehabilitation  attributable  to  the 
increased  number  of  homeless  persons 
for  whom  transitional  housing  would  be 
provided,  the  increased  level  of 
supportive  services  to  be  provided,  or 
the  change  in  use. 

(ii)  Leases.  Acquisition/rehabilitation 
advances  are  not  available  to  help 
defray  the  costs  of  acquiring  a  lease  on 
existing  property.  Advances  are 
available  for  the  rehabilitation  of  leased 
property,  if  the  lease  runs  for  a  terra  of 
at  least  10  years  after  the  date  of  initial 
occupancy  of  the  housing.  Rental 
payments  under  a  lease  are  an 
allowable  operating  expense,  and  HUD 
will  permit  the  inclusion  of  these 
expenses  in  the  computation  of  the 
annual  operating  costs. 

(iii)  New  construction.  Assistance 
under  the  Program  is  limited  to  the 
acquisition  or  rehabilitation  (or  both)  of 
existing  structures.  Assistance  may  not 
be  used  for  the  new  construction  of 
housing  for  homeless  persons. 

(iv)  Constitutional  limitations  on  the 
use  of  Program  funds  by  primarily 
religious  organizations.  HUD  will  not 
select  an  application  for  funding  if  the 
application  seeks  an  acquisition/ 
rehabilitation  advance  for  a  structure  to 
be  ov^med  or  leased  by  a  pervasively 
sectarian  organization.  HUD  may  select 
an  application  for  funding  of  annual 
operating  costs  to  a  perv'asively 
sectarian  organization,  but  HUD  will 
require  pervasively  sectarian 
organization  to  provide  housing  and 
supfMjrtive  services  in  a  manner  free 
from  religious  influences  and  in 
accordance  with  conditions  described  in 
the  grant  agreement. 

A  pervasively  sectarian  organization 
may  establish  an  independent  private 
nonprofit  entity  to  provide  transitional 
housing.  The  independent  entity  may 
receive  all  forms  of  assistance  available 
under  the  Program.  HUD  does  not 
require  the  formation  of  the  independent 
private  nonprofit  entity  before  a 
propostd  is  selected.  The  pervasively 
sectarian  organization  may  apply  on 
behalf  of  the  independent  entity,  the 
application  will  be  reviewed  on  the 
basis  of  the  pervasively  sectarian 
organization's  financial  responsibility 
and  capacity,  and  its  commitment  to 
provide  appropriate  resources  to  the 
independent  entity  after  formation.  (See 
paragraph  D.2.(ii)(b)  and  (c).  and 
paragraphs  D.3(i)(a)  and  (b)  of  this 


section,  below.)  Additionally,  the 
pervasively  sectarian  organization  is 
required  to  demonstrate  site  control 
under  paragraph  D.2.(iv)(d)  of  this 
section,  below,  and  a  commitment  to 
transfer  conrol  of  the  site  to  the 
independent  entity  after  its  formation. 
Since  the  independent  entity  is  not  in 
existence  at  the  time  of  the  apphcation. 
it  will  be  required  to  demonstrate  that  it 
meets  the  definition  of  private  nonprofit 
entity  and  has  the  appropwiate  legal 
authonty  to  participate  in  the  Program, 
following  selection.  (See  paragraph 
D.2.(ii)(a)  and  (d)  of  this  section,  below.) 
Where  such  an  independent  entity  is 
selected  for  funding,  the  obligation  of 
funds  will  be  conditioned  upon  the 
compliance  with  these  requirements. 

(v)  Structures  used  for  multiple 
purposes.  Structures  used  to  provide 
transitional  housing  under  the  Program 
may  also  be  used  for  other  purposes.  For 
example,  a  structure  may  contain 
facilities  for  an  emergency  shelter  and 
for  transitional  housing,  may  be  used  to 
provide  supportive  services  to  the  public 
at  large,  or  may  include  commercial 
spaces.  Under  these  circumstances, 
however,  the  acquisition/rehabilitation 
advance  will  be  available  only  in 
proportion  to  the  use  of  the  structure  for 
transitional  housing,  and  no  portion  of 
the  funding  for  annual  operating  costs 
will  be  available  to  support  the  costs 
that  are  not  related  to  the  transitional 
housing  to  be  provided.  If  the  applicant 
holds  or  is  donated  an  interest  in  a 
structure  and  the  structure  will  be  used 
for  multiple  purposes,  only  that  portion 
of  the  value  of  the  structure  that  will  be 
used  for  transitional  housing  may  be 
included  in  the  computation  of  the 
applicant's  leveraging  computation 
under  paragraphs  D.2.(iii)  and  D.3.  (iv)  of 
this  section  below. 

4.  Assistance  Under  Other  HUD 
Programs 

HUD  will  provide  Housing  Vouchers 
under  section  8{o)  of  the  United  States 
Housing  Act  of  1937  for  eligible 
homeless  persons  upon  their  departure 
from  transitional  housing,  if  such 
assistance  can  be  made  available 
through  local  public  housing  agencies 
participating  in  the  Voucher  Program 
and  there  is  adequate  funding  authority 
for  this  purpose.  In  addition.  HUD.  in 
cooperation  with  PHAs  and  units  of 
local  government,  will  make  HUD- 
owned  single  family  properties  in  its 
inventory  available  for  purchase  to 
interested  applicants  for  use  as 
transitional  housing. 

To  obtain  these  properties,  potential 
applicants  may  request  a  listing  of 
available  properties  from  the  HUD  Field 
Office.  Property  Disposition  Branch.  If 


the  potential  applicant  wishes  to 
purchase  a  property  or  properties,  it 
must  request  the  PHA  or  unit  of  local 
government  to  enter  into  a  lease/option 
agreement  with  HUD.  Under  the  terms 
of  the  agreement,  HUD  will  lease  the 
property  to  the  PHA  or  unit  of  local 
goverrunent  for  six  months  for  one 
dollar.  The  lease/option  agreement  will 
state  that  the  PHA  or  unit  of  local 
government  may  purchase  the  prof)erty 
at  a  stated  price  during  the  lease  period, 
and  will  require  the  PHA  or  unit  of  local 
government  to  assign  all  righs  under  the 
agreement  to  the  applicant.  Applicants 
demonstrating  an  assignment  of  rights 
under  a  lease/option  agreement  when 
the  application  is  filed,  will  have  site 
control  of  the  property  under  paragraph 
D.2.(iv)(d),  of  this  section,  below.  If  the 
option  is  not  exercised,  the  lease/option 
agreement  will  expire  at  the  end  of  six 
months,  and  the  property  will  be 
returned  to  HUD's  inventory. 

C.  Application  Process 

HUD  has  developed  an  application 
package  prescribing  the  information  that 
applicants  must  submit.  The  application 
package  will  be  provided  upon  the 
written  request  of  any  party  made  to  the 
address  set  forth  in  the  begiruiing  of  this 
document.  Applications  must  be  on  the 
application  forms  prescribed  by  HUD 
and  must  be  received  at  that  address  by 
5:45  p.m.,  August  7, 1987.  Late-filed 
applications  will  be  rejected. 

The  application  package  requirements 
include:  (1)  Applicant  data  (identity, 
evidence  of  eligibility,  description  of 
past  experience,  legal  authority  to 
submit  the  application  and  operate 
proposed  housing,  and  financial  data  for 
each  of  the  past  three  years  of 
applicant's  existence);  (2)  information 
regarding  the  structure  to  be  used  (site 
control,  zoning,  historic  preser\'ation 
data,  information  concerning  the 
consistency  of  the  proposal  with  local 
goverment  plans,  a  description  of  the 
building  and  of  the  proposed 
rehabilitation,  and  an  appraisal,  if 
building  fair  market  or  fair  rental  value 
is  used  as  leverage);  (3)  a  narrative 
description  of  proposed  operations 
(homeless  population  to  be  served, 
number  of  individuals  to  be  served, 
procedures  for  resident  selection  and 
assessment,  supportive  services 
required  by  residents,  the  method  that 
the  applicant  will  use  to  provide  or 
coordinate  the  provisions  of  such 
services,  projected  length  of  resident 
stay,  etc.);  (4)  development  schedules; 
(5)  evidence  of  need  for  transitional 
housing;  (6)  project  financial  data 
(assistance  requested,  five-year 
operating  budget,  documentation  of 


21764 


Federal  Register  /  Vol.  52.  No.  110  /  Tuesday,  June  9.  1987  /  Notices 


Federal  Register  /  Vol.  52.  No.  110  /  Tuesday,  June  9,  1987  /  Notices 


21765 


sources  and  amounts  of  applicants 
leveraging  contribution,  etc.);  and  (7) 
applicant  certifications  of  compliance 
with  guideline  requirements. 

HUD  headquarters  will  process  all 
applications  and  select  the  successful 
applicants.  HUD  will  make  its  final 
selections  and  obligate  funds  as  soon  as 
the  applications  can  be  processed.  HUD 
intends  to  complete  the  selection 
process  and  the  obligation  of  funds  by 
the  end  of  fiscal  year  1987.  No 
information  regarding  the  status  of 
applications  will  be  released  until  final 
selections  are  made. 

D.  Selection  Process 

1.  Overview 

The  selection  process  has  four  stages. 
In  the  first  stage,  HUD  will  determine 
whether  an  application  meets  the 
threshold  criteria  discussed  in 
paragraph  D.2.  of  this  section,  below.  An 
application  that  does  not  meet  all  the 
threshold  criteria  will  not  advance  to 
the  next  state  and  will  not  be  eligible  for 
funding  under  the  Program. 

Applications  that  meet  each  of  the 
threshold  criteria  will  advance  to  the 
ranking  stage.  HUD  will  evaluate  each 
application  under  the  ranking  criteria 
described  in  paragraph  D.3  of  this 
section,  below,  and  will  rank  all 
applications  in  priority  order  on  the 
basis  of  the  overall  points  awarded  to 
them  on  the  ranking  factors. 

After  the  completion  of  the  ranking  in 
the  second  stage,  a  number  of  highest- 
ranked  applications  will  advance  to  the 
third  stage  for  compHance  review  in 
accordance  with  the  provisions  of  the 
National  Environmental  Policy  Act  of 
1969  (NEPA)  (42  U.S.C.  4321)  and  HUD's 
implementing  regulations  at  24  CFR  Part 
50.  Environmental  reviews  will  not  be 
performed  on  all  applications  ranked 
under  the  second  stage.  Rather,  HUD 
will  review  the  number  of  highest-rated 
applications  that  it  determines 
necessary  to  ensure  an  adequate  pool  of 
applications  for  the  final  selection 
process.  Applications  that  do  not  move 
to  this  third  stage  of  processing  will  not 
be  selected  for  funding,  in  this  third 
stage,  any  application  that  requires  the 
preparation  of  an  environmental  impact 
statement  (EIS)  will  be  ineligible  for 
funding.  Additionally.  HUD  will  make 
adjustments  to  the  rating  scores  based 
on  facts  that  are  disclosed  during  the 
environmental  review. 

In  the  fourth  stage,  HUD  will  consider 
for  final  selection  the  applications  that 
advance  from  the  third  stage  review, 
with  any  rating  adjustment  made  on  the 
basis  of  the  environmental  review.  HUD 
will  find  the  highest-rated  applications, 
but  reserves  the  right  to  fund  other 


applications  that  successfully  completed 
the  third  otage,  if  necessary  to  ensure 
reasonable  diversity  in  the 
demonstration,  as  discussed  in  more 
detail  in  paragraph  D.5.  of  this  section, 
below. 

2.  Threshold  Criteria 

Applicants  must  meet  each  of  the 
following  threshold  criteria  (as  modified 
for  independent  private  nonprofit 
entities  to  be  established  by  pervasivly 
sectarian  organizations  under  paragraph 
B.3.(iv)  of  this  section,  above): 

(i)  Form,  time,  and  adequacy  of  the 
application.  The  application  must  be 
filed  in  the  form  and  within  the  time 
periods  established  by  HUD,  include  all 
the  required  elements,  and  contain 
evidence  or  information  sufficient  to 
support  each  of  its  elements. 

(ii)  Applicant. — (a)  Eligibility  to 
receive  assistance.  The  applicant  must 
demonstrate  that  it  meets  the  definition 
of  a  governmental  or  private  nonprofit 
entity  (as  defined  in  paragraph  A.  of  this 
section,  above). 

(b)  Financial  responsibility.  The 
applicant  must  demonstrate  that  it  is 
finacially  responsible.  To  show  financial 
responsibility,  applicants  must 
demonstrate  that  they  will  be  able  to 
establish  and  operate  the  proposed 
transitional  housing  for  the  term  of  their 
commitment  to  HUD  with  the  finances 
that  are,  or  are  reasonably  expected  to 
be,  available  to  them.  In  making  this 
determination,  HUD  will  consider 
factors  such  as  the  past  financial  history 
of  the  applicant,  its  current  and 
anticipated  financial  outlook,  the 
amount  of  funding  that  will  be 
committeed  under  the  proposal,  and  the 
applicant's  other  financial 
responsibilities.  (This  factor  is  also  a 
ranking  criterion  (see  paragraph 
D.3.(i)(a)  of  this  section  below).) 

(c)  Capacity.  The  applicant  must 
demonstrate  that  it  has  the  ability  to 
carry  out  activities  under  the  Program 
with  a  reasonable  time  after  execution 
of  the  grant  agreement  with  HUD  and  in 
a  successful  manner.  In  making  this 
determination,  HUD  will  consider  the 
extent  and  quality  of  the  applicants 
past  experience  in  establishing  and 
operating  housing  and/or  in  providing  or 
coordinating  supportive  services.  HUD 
will  also  consider  the  ability  of  the 
applicant's  personnel  to  perform 
administrative,  managerial,  and 
operational  functions  necessary  to  the 
successful  development  and  operation 
of  transitional  housing.  (This  factor  is 
also  a  ranking  criterion  under  paragraph 
D.3.(i)(b),  below.) 

(d)  Legal  authority.  (1)  The  applicant 
must  demonstrate  that  it  has  the  legal 
authority  to  participate  in  the  Program 


and  to  carry  out  activities  in  accordance 
with  Program  requirements  and  the 
requirements  of  other  applicable  Federal 
law. 

(2)  Each  applicant  must  certify  that  a 
resolution,  motion,  or  similar  action  has 
been  duly  adopted  or  passed  as  an 
official  act  by  its  governing  body, 
authorizing  the  submission  of  the 
application  under  the  Program  and  the 
establishment  and  operation  of  the 
proposed  transitional  housing  if  HUD 
selects  it  for  funding. 

(iii)  Leveraging. — (a)  General.  Each 
recipient  must  match  the  amount  of  the 
acquisition/rehabilitation  advance  and 
annual  operating  costs  to  be  provided 
under  the  Program  with  at  least  an  equal 
amount  of  funds  from  other  sources. 

(b)  Documentation.  The  applicant 
must  provide  appropriate 
documentation  mdicating  the  sources 
and  amounts  of  the  applicant's 
leveraging  contribution.  If  the  source  of 
the  applicant's  contribution  is  an  entity 
other  than  the  applicant  (e.g.,  funding 
provided  through  State  or  local 
agencies),  HUD  must  find  that  the 
documentation  is  sufficient  to 
demonstrate  a  commitment  to  provide 
the  funds  if  the  application  is  selected 
for  funding  under  the  Program.  For 
purposes  of  the  Program,  the 
commitment  to  provide  funds  for 
operating  costs  may  be  in  the  form  of  a 
letter  of  intent  demonstrating  the 
funding  source's  reasonable  expectation 
and  resolve  to  provide  a  stated  amount 
of  funds  at  a  stated  date  in  the  future,  if 
the  application  is  selected  for  funding. 
The  letter  of  intent  may  be  subject  to 
contingencies  (e.g.,  governing  board 
approval)  and  other  contingencies 
beyond  the  selection  of  the  applicant  for 
funding,  provided  there  is  a  reasonable 
expectation  and  resolve  by  the  source  to 
provide  the  funding.  The  commitment  to 
provide  funds  for  acquisition/ 
rehabilitation  costs  must  be  a  firm 
commitment  from  the  funding  source. 
This  firm  commitment  must  demonstrate 
the  source's  binding  commitment  to 
provide  funds  and  the  date  upon  which 
funds  will  be  available.  To  be 
acceptable,  a  firm  commitment  must  not 
include  any  condition  or  contingency 
except  the  selection  of  the  applicant 
under  the  clause  in  determining  the 
proposal's  feasibility  under  paragraph 
IV.  D.2.(v)  of  this  section,  below. 

(c)  Assistance  categories.  Recipients 
must  meet  this  matching  requirement  for 
each  category  of  assistance  received. 
The  most  HUD  will  provide  for 
acquisition/rehabilitation  advances  or 
annual  operating  costs  is  50  percent  of 
their  respective  costs.  No  match  is 
required  for  technical  assistance.  (The 


acquisition/rehabilitation  advance  is 
also  subject  to  the  S200.000  limitation 
discussed  at  paragraph  B.l.(i)  of  this 
section,  above.) 

(d)  Existing  programs.  Applicants 
seeking  funding  for  existing  programs 
(see  paragraph  B.3.(i)  of  this  section, 
above)  must  commit  new  funds  in  order 
to  satisfy  the  leveraging  requirement. 
The  resources  necessary  to  maintain 
and  operate  the  program  at  it  current 
level  are  excluded  from  the  leveraging 
calculation. 

(e)  "In-kind"  contributions.  "In-kind" 
contributions  are  excluded  from  the 
leveraging  calculation,  including  the 
value  of  contributions  of  supportive 
services  by  outside  service  providers. 
(These  services,  however,  may  be 
considered  under  paragraphs  D.2.(iv) 
and  D.3. (ill)  of  this  section,  below.  HUD 
will,  however,  include  in  the  leveraging 
computation  contributions  of  existing 
structures  or  parts  of  existing  structures 
to  be  used  for  transitional  housing.  HUD 
will  permit  limited  use  of  the  value  of 
existing  structures  in  the  leveraging 
computation.  If  an  applicant  holds  or  as 
been  donated  an  ownership  interest  in  a 
structure,  the  applicant  may  use  the  fair 
market  value  of  its  interest  in  the 
structure  as  its  contribution  only  for  the 
acquisition/rehabilitation  advance.  If 
the  applicant  holds  or  has  been  donated 
a  leasehold  interest  in  a  structure,  the 
applicant  may  use  the  fair  rental  value 
of  the  structure  as  its  leveraging 
contribution  only  for  annual  operating 
costs.  The  value  of  a  structure  in  which 
an  applicant  has  an  ownership  interest 
may  not  be  used  to  compute  the 
applicant's  leveraging  contribution  for 
operating  costs.  The  value  of  a  structure 
in  which  an  applicant  has  a  leasehold 
interest  may  not  be  used  to  compute  the 
value  of  the  applicant's  leveraging 
contribution  for  an  advance.  To  be 
accepted  for  consideration  by  the 
Department,  the  applicant  must  support 
the  fair  market  value  or  fair  rental  value 
of  a  structure  with  an  appraisal 
prepared  by  an  qualified  real  estate 
appraiser. 

(f)  Other  federally  assisted  programs. 
Except  for  funds  made  available  under 
HUD's  Community  Development  Block 
Grant  program,  applicants  may  not 
include  funds  provided  under  a  federally 
assisted  program  in  the  computation  of 
their  portion  of  the  leveraging 
requirement. 

(g)  Rental  income.  Rental  amounts 
paid  by  residents  of  transitional  housing 
under  paragraph  E.3.  of  the  section, 
below,  may  be  included  in  the 
applicant's  contribution  for  leveraging  of 
annual  operating  costs,  if  the  rental 
amounts  are  substantiated.  An  applicant 
may  substantiate  rental  amounts  based 


on  the  rental  income  experience  of  the 
applicant  or  others,  indicating  the 
amount  of  income  that  residents  are 
likely  to  receive.  The  estimate  of 
resident  income  must  be  adjusted  to 
take  into  account  the  length  of  time 
necessary  for  homeless  persons  to 
qualify  for  Federal,  State  or  local 
income-support  assistance  or  to  find 
employment,  and  any  other  factors  that 
may  reasonably  be  expected  to  affect 
the  amount  and  timing  of  resident 
income.  To  compute  the  estimate  of 
rental  income,  anticipated  resident 
income  must  be  adjusted  to  reflect  the 
rental  income  calculation  requirements 
of  paragraph  E.3.  of  this  section. 
Alternatively,  for  the  purposes  of 
computing  the  rental  amount  for 
leveraging,  the  applicant  may  assume 
that  rental  income  to  be  received  from 
residents  will  be  equal  to  10  percent  of 
the  resident  income  estimate. 

(The  leveraging  factor  is  also  a 
ranking  criterion  (see  paragraph  D.3.(iv) 
of  this  section,  below). 

(iv)  Proposed  housing  and  supportive 
services. — (a)  Need.  Applicants  must 
demonstrate  that  an  unmet  need  for  the 
proposed  transitional  housing  exists  in 
the  area  to  be  served  and  that  this  need 
is  likely  to  continue  through  the  term  of 
the  applicant's  commitment  to  HUD. 
Need  may  be  demonstrated  by 
information  such  as  (1)  estimates,  based 
on  past  experience  in  the  community,  of 
unmet  demand  for  the  proposed 
transitional  housing  by  the  homeless 
population  to  be  served;  (2)  present  need 
for  the  proposed  transitional  housing, 
based  on  estimates  of  the  homeless 
population  to  be  served:  or  (3) 
projections  of  future  need  for  the 
proposed  transitional  housing. 

(b)  Adequacy  of  the  proposed 
supportive  services.  Applicants  must 
demonstrate  that  the  supportive  services 
proposed  (including  the  proposed  job 
requirements  of  the  residential 
supervisor  (paragraph  E.l.(iii)  of  this 
section,  below))  approximately  address 
the  needs  of  the  homeless  population  to 
be  served,  are  are  sufficient  to  facilitate 
the  movement  of  the  homeless  persons 
to  appropriate  permanent  housing  and 
independent  living.  In  determining  the 
adequacy  of  proposed  services.  HUD 
will  assess  both  the  supportive  services 
to  be  provided  to  the  transitional 
housing  residents  by  the  applicant,  and 
those  to  be  provided  through  other 
private  and  public  organizations.  These 
services  may  be  provided  on-site,  or  off- 
site  if  the  services  are  readily  accessible 
to  the  homeless  population  to  be  served 
Services  are  readily  accessible  if 
residents  can  get  to  the  services  on  their 
ov>rn,  or  if  transportation  is  provided  to 
the  site  where  the  services  are  provided. 


Where  services  are  to  be  provided 
through  other  private  and  public 
organizations,  the  applicant  must  secure 
a  letter  of  intent  from  each  organization, 
indicating  its  willingness  and  ability  to 
provide  the  services  to  the  residents  of 
the  housing,  and  must  attach  these 
letters  to  the  application.  (The 
coordination  of  supportive  services  is  a 
ranking  criterion  under  paragraph 
D.3.(iii)  of  this  section,  below.) 

(c)  Adequacy  of  the  proposed  housing. 
Applicants  must  demonstrate  that  the 
proposed  structure(s)  and  site(s)  are 
appropriate  for  (1)  The  provision  of 
housing  and  supportive  services  in  a 
suitable  group  setting  and  (2)  the 
homeless  population  to  be  served  by  the 
applicant. 

When  determining  whether  a 
structure(s)  will  be  suitable  for  the 
provision  of  supportive  services,  HUD 
will  consider  whether  the  structure(8)  is 
designed  to  permit  the  provision  of 
proposed  on-site  supportive  services, 
and  whether  any  proposed  off-site 
supportive  services  are  readily 
accessible  from  the  housing. 

(d)  Siting  and  zoning.  Applicants  must 
meet  the  following  four  siting  and  zoning 
requirements  at  the  time  of  the 
application: 

(1)  The  applicant  must  demonstrate 
that  it  has  control  of  the  site  involved. 
For  example,  the  applicant  may 
demonstrate  that  it  owns  or  has  an 
option  to  purchase,  or  leases  or  has  an 
option  to  lease,  the  structure  involved; 

(2)  The  applicant  must  demonstrate 
that  the  proposed  use  of  the  site  is 
permissible  under  applicable  zoning 
ordinances  and  regulations: 

(3)  The  applicant  must  provide  a  letter 
from  the  State  Historic  Preservation 
Officer  (SHPO),  indicating  that  no 
acquisition  or  rehabilitation  funded 
under  the  Program  would  involve  an 
historic  property  as  defined  in  36  CFR 
800.2(e)  [i.e.,  an  historic  or  prehistoric 
district,  site,  building,  structure  or  object 
included  in  or  eligible  for  inclusion  in 
the  National  Register  of  Historic  Places) 
or  would  involve  a  structure  that  is 
immediately  adjacent  to  a  historic 
property  that  is  listed  on  the  Register, 
and 

(4)  The  applicant  must  submit  a 
statement  that  the  proposed  project  is 
not  located  in  any  100-year  floodplain, 
as  designated  by  maps  prepared  by  the 
Federal  Emergency  Management 
Agency  (FEMA).  If  50  percent  or  more  of 
the  living  space  in  the  structure  is 
designed  for  residents  with  mobility 
impairments,  the  applicant  must  submit 
a  statement  that  the  project  is  not 
located  in  any  500-year  floodplain,  as 
designated  on  FEMA  maps. 
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(e)  Consistency  wnn  iocui government 
plans.  Applicants  must  furnish  a  written 
statement  from  the  unit  of  general  local 
government  in  which  the  proposed 
transitional  housing  is  located, 
indicating  that  the  proposed  use  of  the 
structure  and  site  for  transitional 
housing  is  not  inconsistent  with  any 
plan  of  the  local  government  that  may 
have  an  effect  on  the  use  of  the  structure 
and  site  for  this  purpose.  This 
requirement  is  satisfied  if  the  applicant 
demonstrates  that  it  made  a  written 
request  to  the  unit  of  local  government 
for  the  statement  and  has  not  received 
the  statement  within  30  days  of  the 
request.  Applicants  must  immediately 
forward  to  HUD  any  written  statement 
received  from  the  unit  of  local 
government  after  the  expiration  of  this 
30-day  period. 

(f)  Displacement  Each  applicant  must 
certify  that  its  proposed  activities  will 
not  result  in  the  temporary  of  permanent 
displacement  of  any  person  or  entity. 
HUD  will  not  fund  applications  that  will 
cause  any  individual,  family, 
partnership,  corporation,  or  association 
to  move  from  real  property  or  to  move 
its  personal  property  from  real  property 
because  of  an  actual  or  impending 
a<:quisition  or  rehabilitation  of  real 
property,  in  whole  or  in  part,  for  a 
project. 

[\]  Proposal  feasibility.  Each 
applicant  must  demonstrate  that  its 
proposal  for  transitional  housing,  when 
viewed  as  a  whole,  is  operationally 
feasible  and  provides  adequate  housing 
and  supportive  services  to  homeless 
persons  to  facilitate  their  transition  to 
independent  living  within  a  reasonable 
time. 

3.  Ranking  Criteria 

In  the  second  stage  of  the  selection 
process,  all  applications  that  meet  the 
above  threshold  requirements  will  be 
placed  in  priority  funding  order,  based 
upon  their  scores  on  the  following 
ranking  criteria: 

(i)  Applicant  HUD  will  give  more 
weight  to  the  ability  factor  than  any 
other  ranking  criterion.  The  elements 
addressing  an  applicant's  ability  are  as 
follows: 

(a)  Financial  responsibility.  HUD  will 
consider  the  applicant's  relative  ability 
to  establish  and  operate  the  proposed 
transitional  housing  for  the  term  of  its 
commitment  to  HUD  with  the  finances 
that  are.  or  are  reasonably  expected  to 
be.  available  to  it.  The  factors  HUD  will 
consider  in  making  this  judgment  are 
discussed  in  paragraph  D.2(ii)(b)  of  this 
section,  above. 

(b)  Capacity.  HUD  will  consider  the 
applicant's  relative  ability  to  carry  out 
activities  under  the  Program  within  a 


rcusonabie  time  alter  execution  of  the 
grant  agreement  with  HUD  and  in  a 
successful  manner.  The  factors  HUD 
will  consider  in  making  this  judgment 
are  discussed  in  paragraph  D.2(ii)(c)  of 
this  section,  above.  HUD  will  assign  the 
greatest  number  of  points  under  this 
criterion  to  applicants  that  have 
experience  in  establishing  and  operating 
housing  for  homeless  persons  and  in 
providing  or  coordinating  supportive 
services  for  its  residents  and  that 
demonstrate,  on  the  basis  of  prior 
experience,  the  greatest  ability  to  carry 
out  activities  under  the  Program 
expeditiously  and  successfully. 

(ii)  Innovative  quality  of  proposal. 
HUD  will  consider  the  innovative 
quality  of  the  proposal  in  providing 
housing  and  supportive  services  for 
homeless  persons  in  manner  that 
facilitates  the  transition  to  independent 
living.  In  assessing  an  application  under 
this  factor,  HUD  will  consider  the 
degree  to  which  the  applicant 
demonstrates  that: 

(a)  The  proposal  uses  an  approach  to 
transitional  housing  that  is  new  or 
unusual  in  the  area  to  be  served  by  the 
applicant,  and  that  holds  promise  of 
successfully  facilitating  the  transition  of 
homeless  persons  to  independent  living: 
and 

(b)  The  new  or  unusual  approach  that 
the  applicant  will  use  would  be 
replicable  by  others. 

(iii)  Coordination  of  supportive 
services.  HUD  will  consider  (a)  the 
extent  to  which  the  applicant  will  use 
other  public  or  private  entities  to 
provide  appropriate  supportive  services 
to  the  residents  of  the  housing,  or  (b)  if 
the  services  are  to  be  provided  directly 
by  the  applicant,  the  extent  to  which  the 
applicant.  (1)  will  provide  the  services 
with  funds  that  are  obtained  from 
sources  other  than  under  this  Program 
and  that  have  not  been  used  as  part  of 
the  applicant's  leveraging  contribution 
(see  paragraph  D.2.(iii)  of  this  section, 
above),  or  (2)  has  demonstrated  that  the 
services  are  not  available  or  readily 
accessible  to  the  residents  from  other 
sources.  HUD  will  assign  the  greatest 
number  of  points  under  this  element  to 
applicants  that  meet  one  or  more  of 
these  tests  to  the  greatest  extent. 

(iv)  Leveraging.  HUD  will  consider  the 
extent  to  which  the  applicant  proposes 
to  match  the  amount  of  assistance  to  be 
provided  under  the  Program  with  more 
than  an  equal  amount  of  funds  from 
other  sources.  Requirements  for 
matching  amounts  are  discussed  at 
paragraph  D.2.(iii)  of  this  section,  above. 

(v)  Cost  reasonableness.  HUD  will 
consider  the  extent  to  which  the 
applicant's  proposed  costs  in  acquiring 
or  rehabilitating  housing  under  the 


Program,  and  in  operating  the  housing 
and  providing  supportive  services,  are 
reasonable  in  relation  to  the  work  done 
and  the  goods  and  services  purchased. 

4.  Environmental  Review 

In  the  third  stage  of  the  selection 
process,  HUD  will  conduct  an 
environmental  review  of  a  number  of 
the  highest-ranked  applications,  as 
ranked  under  paragraph  D.3  of  this 
section,  above.  Environmental  reviews 
will  not  be  performed  on  all  applications 
ranked  under  the  second  stage.  Rather, 
HUD  will  review  the  number  of  highest- 
rated  applications  necessary  to  ensure 
an  adequate  pool  of  applications  for  the 
final  selection  stage.  Applications  that 
do  not  move  to  this  third  stage  of 
processing  will  not  be  selected  for 
funding  under  the  Program. 

In  conducting  the  environmental 
review,  HUD  will  assess  the 
environmental  effects  of  each 
application  in  accordance  with  the 
provisions  of  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  (42  U.S.C.  4321)  and  HUDs 
implementing  regulations  at  24  CFR  Part 
50.  Any  application  that  requires  an 
Environmental  Impact  Statement  (EIS) 
(generally,  those  applications  that  HUD 
determines  would  have  a  significant 
impact  on  the  human  environment,  in 
accordance  with  the  environmental 
assessment  procedures  at  24  CFTi  Part 
50,  Subpart  E)  is  not  eligible  for  funding. 

As  a  result  of  the  environmental 
review,  HUD  may  find  that  it  cannot 
approve  an  application  unless  adequate 
measures  to  mitigate  environmental 
impacts  are  taken.  (See  e.g..  24  CFR  Part 
51).  Accordingly,  HUD  will  adjust  rating 
scores  of  such  applications,  based  on 
the  anticipated  time  delays  in  adopting 
appropriate  impact  mitigation. 

The  environmental  review  often  will 
reveal  information  not  contained  in  the 
application  that  may  have  relevance  to 
the  selection  process.  HUD  will  make 
further  adjustments  to  the  ratings  based 
on  the  information  revealed  during  the 
environmental  review. 

5.  Final  Selection 

In  the  final  stage  of  the  selection 
process,  the  highest-ranked  applications 
will  be  considered  for  final  selection  in 
accordance  with  their  rank  order,  as 
determined  under  paragraph  D.3  of  this 
section  and  any  adjustments  made 
during  environmental  review  under 
paragraph  D.4.  of  this  section.  If  the  top- 
rated  applications  under  the  ranking 
criteria  described  above  involve 
projects  that  predominantly  serve  one 
geographic  area,  primarily  serve  one 
homeless  population,  or  are 


substantially  of  the  same  project  size  (in 
terms  of  the  number  of  homeless 
persons  served),  HUD  may  substitute 
one  or  more  highly  rated  applications  to 
ensure  reasonable  variety  in  the 
demonstration. 

E.  Program  Requirements 

1.  Required  Agreements 

Recipients  must  make  the  following 
agreements  with  HUD  for  any  structure 
for  which  assistance  under  the  Program 
is  provided: 

(i)  Operation  of  transitional  housing. 
Each  recipient  must  agree  to  operate 
transitional  housing  in  accordance  with 
the  provisions  of  these  guidelines.  In 
addition,  each  recipient  must  agree  to 
limit  the  stay  of  its  residents  to  a  period 
that  is  reasonable  for  the  homeless 
population  to  be  served,  but  in  no  event 
could  this  period  (or  the  stay  of  an 
individual  resident)  exceed  18  months. 

The  applicant  must  propose  in  its 
application  a  limitation  on  the  stay  of 
residents  and  must  demonstrate  that  the 
proposed  time  period  provides  an 
appropriate  opportunity  to  permit 
members  of  the  homeless  population  to 
be  served  to  move  to  independent  living. 

(ii)  Assessments.  Each  recipient  must 
agree  to  assess  the  supportive  services 
required  for  each  resident  as  part  of  his 
or  her  admission  to  transitional  housing. 
This  assessment  must  be  designed  to 
identify  all  supportive  services  required 
by  the  resident  to  facilitate  the 
transition  to  independent  living.  It  must 
also  include  an  individual  action  plan 
identifying  the  steps  that  the  individual 
and  the  recipient  plan  to  take  over  a 
specified  period  of  time  to  enable  the 
individual  to  reach  the  goal  of 
independent  living. 

HUD  encourages,  but  does  not 
require,  reassessments  of  residents 
during  their  stay  in  transition  housing. 
The  cost  of  conducting  initial 
assessments  and  reassessments  are 
included  in  the  definition  of  operating 
costs  (see  paragraph  A.  of  this  section, 
above)  and  are  eligible  for  assistance 
under  the  Program. 

(iii)  Residential  supervisor.  Each 
recipient  must  agree  to  employ  a  full- 
time  residential  supervisor  with 
sufficient  expert  knowledge  to  provide, 
or  to  supervise  the  provision  of, 
supportive  services  to  the  residents  of 
transitional  housing.  The  recipient  must 
agree  to  employ  a  residential  super\'isor 
throughout  the  term  of  its  commitment 
to  HUD  to  operate  transitional  housing. 
(The  term  of  the  recipient's  commitment 
to  operate  transitional  housing  is 
discussed  at  paragraphs  E.l.(iv)  and  E.2. 
of  this  section,  below.) 


The  proposed  job  requirements  of  the 
residential  8uper\'isor  are  considered  by 
HUD  in  assessing  the  adequacy  of  the 
supportive  services.  (See  paragraph 
D.2.(iv)(b)  of  this  section,  above.) 

(iv)  Use  of  structure.  Each  recipient 
must  agree  to  use  the  structure  for  which 
assistance  is  provided  as  transitional 
housing  for  not  less  than  five  years 
following  its  initial  occupancy. 

(v)  State  and  local  requirements. 
Recipients  must  agree  to  comply  with  all 
State  and  local  requirements  regarding 
the  condition  of  the  structure  to  be  used 
in  the  demonstration  (e.g.,  the  structure 
must  meet  (or  after  rehabilitation  will 
meet),  and  will  continue  to  meet, 
applicable  State  and  local  standards  of 
being  in  a  safe  and  sanitary  condition). 
Except  as  provided  in  paragraph  E.4.  of 
this  section,  below,  recipients  must  also 
agree  to  comply  with  all  State  and  local 
requirements  regarding  the  operation  of 
transitional  housing,  such  as  State  and 
local  licensing  requirements. 

(vi)  Reporting  and  recordkeeping. 
Each  recipient  must  keep  any  records 
and  make  any  reports  that  HUD  may 
require.  HUD  may  require  recipients  to 
monitor  former  residents,  for  such 
reasonable  time  set  by  HUD,  to 
determine  if  the  former  residents  made  a 
successful  transition  to,  and  continue  to 
reside  in,  permanent  housing. 

2.  Term  of  Commitment  and  Repayment 
of  Advances 

Each  recipient  of  assistance  under  the 
Program  must  use  the  structure  for 
which  assistance  is  provided  as 
transitional  housing  for  not  less  than  the 
five-year  period  following  the  initial 
occupancy  of  the  housing.  After  five 
years,  a  recipient  that  has  received  an 
advance  may  either  (1)  Continue  to  use 
the  structure  for  which  the  advance  was 
made  as  transitional  housing  under  the 
Program  for  not  less  than  10  years  from 
the  date  of  initial  occupancy  and  be 
under  no  obligation  to  repay  the 
advance;  (2)  obtain  a  waiver  from  the 
Secretary,  use  the  structure  for  an 
approved  alternate  charitable  purpose 
for  the  remainder  of  the  10-year  period, 
and  be  under  no  obligation  to  repay  the 
advance:  or  (3)  stop  using  the  structure 
as  transitional  housing  or  discontinue  an 
approved  alternate  charitable  use  at  any 
time  during  the  second  five-year  period 
from  the  date  of  initial  occupancy  and 
repay  the  full  amount  of  the  advance  in 
cash  and  on  terms  prescribed  by  the 
Secretary.  For  recipients  receiving 
assistance  to  expand  services  provided 
in  an  existing  project  or  program  under 
paragraph  P.3.(i)  of  this  section,  above, 
and  the  date  of  initial  occupancy  under 
the  Program  is  the  date  that  the 


expanded  ser\ices  are  first  provided  to 
the  residents  of  the  housing. 

All  recipients  must  obtain  property 
casualty  insurance  with  HUD  named  as 
beneficiary,  in  an  amount  at  least  equal 
to  the  amount  of  the  advance.  A 
recipient  whose  structure  is  taken  by 
eminent  domain  must  repay  the  advance 
to  the  extent  that  the  funds  are  available 
from  the  eminent  domain  proceeding. 

A  recipient  may  bring  in  a  successor 
to  continue  transitional  housing 
operations  or  to  use  the  structure  for  an 
approved  alternate  charitable  use.  The 
successor  is  subject  to  the  approval  of 
the  Department.  Repayment  obligations 
will  either  remain  with  the  original 
recipient  or  will  be  transferred  to  the 
successor,  depending  upon  the  terms  of 
HUD's  approval. 

The  duty  to  provide  transitional 
housing  in  accordance  with  the 
Program's  requirements  will  be 
incorporated  into  a  grant  agreement 
executed  by  HUD  and  the  recipient. 
HUD  will  enforce  these  contractual 
obligations,  including  the  repayment 
obligation,  through  actions  on  the 
contract.  Additionally,  restrictions 
regarding  the  use  of  the  structure  will  be 
contained  in  covenants  that  will  be 
recorded  with  land  records  in  the 
jurisdiction  where  the  structure  is 
located.  These  covenants  will  address 
(1)  restrictions  on  residents'  length  of 
stay;  (2)  recipients'  five-year  operation 
requirement:  (3)  repayment  conditiofw^jf 
the  recipient  has  received  an  advance;  ^V,^^ 
and  (4)  resident  rent  requirements.  > 

3.  Resident  Rent 

Each  homeless  person  residing  in 
transitional  housing  is  required  to  pay 
as  rent  an  amount  determined  in 
accordance  with  section  3(a)  of  the 
United  States  Housing  Act  of  1937. 
Under  t^  statutory  scheme,  each 
resident  n%i^t  pay  as  rent  the  highest  of 
(1)  30  perceht  of  the  family's  monthly 
adjusted  income  (adjustment  factors 
include  the  number  of  people  in  the 
family,  age  of  family  members,  medical 
expenses,  and  child  care  expenses);  (2) 
10  percent  of  the  family's  monthly 
income;  or  (3)  if  the  family  is  receiving 
payments  for  welfare  assistance  from  a 
public  agency  and  a  part  of  the 
payments,  adjusted  in  accordance  with 
the  family's  actual  housing  costs,  is 
specifically  designated  by  the  agency  to 
meet  the  family's  housing  costs,  the 
portion  of  the  payments  that  is 
designated.  As  part  of  its  technical 
assistance  authority  under  the  Program, 
HUD  will  provide  successful  applicants 
with  detailed  information  and 
assistance  concerning  the  calculation  of 
resident  rent. 
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4.  Resident  Discharge  at  End  of  HUD- 
Approved  Residency  Period 

(i)  Preemption.  No  Stale  or  local  law. 
ordinance,  or  regulation  shall  have  any 
force  or  effect  to  the  extent  that  it 
prohibits,  or  has  the  effect  of 
prohibiting,  recipients  from  dischiuying 
residents  from  transitional  housing  at 
the  end  of  the  HUD-approved  limit  on 
the  stay  of  residents  in  the  housing  (see 
paragraph  E.l.(i)  of  this  secttoo.  above). 

(ii)  Resident  contract.  The  recipient 
must  execute  a  contract  with  each 
resident-individual  or  family  before 
admission  to  the  housing.  The  contract 
must  provide  that  the  resident's  length 
of  stay  in  the  housing  will  be  limited  to  a 
stated  time  period  approved  by  FfUD, 
and  that  no  State  or  local  law, 
ordinance,  or  regulation  shall  have  any 
force  or  effect  to  the  extent  that  it 
prohibits,  or  has  the  effect  of 
prohibiting,  the  recipient  from 
discharging  the  resident  at  the  end  of 
this  time  period.  The  contract  may 
contain  such  other  terms  and  conditions 
governing  the  relationship  between  the 
recipient  and  the  resident  as  are 
consistent  with  these  guidelines  and 
agreed  upon  by  the  recipient  and  the 
resident 

(iii)  Notice  of  discharge  at  end  of 
HUD-approved  residency  period.  Not 
less  than  30  calendar  days  before  the 
end  of  the  HUD-approved  limit  on  the 
stay  of  the  resident,  the  recipient  must 
give  the  resident  written  notice  that  he 
or  she  will  be  discharged  from  the 
transitional  housing  at  the  end  of  the 
residency  period,  and  will  not  be 
permitted  to  remain  in  the  housing  after 
that  time.  The  notice  must  be  personally 
served  on  the  resident,  must  state  the 
date  of  the  proposed  discharge,  and 
must  inform  the  resident  that  he  or  she 
may  request  review  of  the  proposed 
discharge  date.  Any  request  for  such 
review  must  be  made  not  later  than  10 
calendar  days  before  the  end  of  the 
residency  period,  and  the  review  shall 
be  limited  to  a  determinahon  of  whether 
the  recipient  has  calculated  the 
resident's  period  of  residence  correctly. 

(iv)  Recipient  review.  If  the  resident 
recipient  requests  the  recipient  to 
review  the  discharge  date  contained  in 
the  notice,  the  recipient  shall  recompute 
the  Length  of  time  that  the  individual  or 
family  has  been  a  resident  of  the 
transitional  housing  and  compare  that 
period  to  the  HUD-approved  limit  on 
residency.  If  the  recipient  determines 
that  the  discharge  date  in  the  notice  is 
too  early,  the  recipient  shall  withdraw 
the  discharge  notice  and  notify  the 
resident  of  this  action.  Notice  under  this 
clause  shall  be  in  writing  and  persoiially 
served  upon  the  resident  not  later  than 


five  days  before  the  discharge  date  in 
the  notice  of  discharge.  Withdrawal  of  a 
discharge  tK>tice  under  this  clause  shall 
not  have  any  effect  upon  tht  recipient's 
service  of  any  subsequent  discharge 
notice  on  the  resident. 

5.  Funding  Amendments  and  Recaptures 

When  ffUD  selects  an  applicant,  it 
will  obligate  funds  to  cover  the  amount 
of  any  acquisition/rehabilitation 
advance  and  annual  operating  costs  for 
up  to  five  years.  After  the  obligation, 
HUD  will  make  no  npward  revision  to 
the  amount  committed  for  the  advance 
or  the  annual  op«raling  costs. 

HUD  may  deobligate  and  recapture 
amounts  for  the  acquisition/ 
rehabilitation  advance  if  the  actual  total 
cost  of  the  acquisition/rehabilitation  is 
less  than  the  total  cost  of  the 
acquisition/rehabilitation  anticipated 
and  budgeted  in  the  application.  HUD 
may  also  reduce  the  amounts  obligated 
for  operating  costs  m  any  later  year, 
based  on  the  recipient's  actual  operating 
cost  experience.  Similarly,  if  a 
recipient's  operations  generate  a 
substantial  amount  of  resident  rent  [as 
discussed  in  the  preceding  paragraph), 
HUD  may  adjust  the  operating  co.sts 
allowed  under  the  grant  agreement 
downward,  to  the  extent  of  the  rent 
received  in  excess  of  that  anhcipated 
and  budgeted  in  the  application. 

HUD  may  recapture  funds  made 
available  under  the  Program  if  proposed 
acquisition/rehabilitation  activities  are 
not  begun  or  completed  within  a 
reasonable  time  after  selection,  or  if 
transitional  housing  operations  are  not 
commenced  within  a  reasonable  time 
following  selection.  Funds  already 
expended  for  eligible  activities  under 
the  Program  are  generally  not  subject  to 
recapture.  The  grant  agreement  will  set 
forth  in  detail  the  circuni.ifancr«  under 
which  funds  could  otherwise  be 
recaptured  and  other  sanctions  cmild  be 
imposed. 

6.  Other  Federal  Requirements 

(i)  Nondiscrimination  and  equal 
opportunity.  The  noodiscrimiaation  and 
equal  opportunity  requirements  that 
apply  to  the  Program  are  discussed 
below.  Notwithstanding  the 
permissibility  of  pruposuLs  that  serve 
designated  populations  of  homeless 
persons  (see  paragraph  A.  of  this 
section,  above),  a  recipient  serving  a 
designated  population  of  homeless 
persons  is  required,  within  the 
designated  population,  to  comply  with 
these  requirements  for 
nondiscrimination  on  the  ttasis  of  race, 
color,  religion,  sex.  and  national  origin. 

(a)  The  requirements  of  Title  VIU  of 
the  Civil  Rights  Act  of  1968  (42  U.S.C 


3601-19)  (Fair  Housing  Act)  and 
implementing  regslAtions;  Executive 
Order  11063  {F.qual  Opportunity  in 
Housing)  and  implementing  regulations 
at  24  CFR  part  107;  and  Title  VI  of  the 
Civil  Rights  Act  of  1964  (42  U.S.C.  2000d) 
(Nondiscrimination  in  Federally 
Assisted  Programs)  and  implementing 
regulations  issued  at  24  CFR  Part  1; 

(b)  The  prohibitions  against 
discrimination  on  the  basis  of  age  under 
the  Age  Discrimination  Act  of  1975  (42 
U.S.C.  6101-07)  and  implementing 
regulations  at  24  CFR  Part  146,  and  the 
prohibitions  against  discrimination 
against  handicapped  individuals  under 
section  504  of  the  Rehabilitation  Act  of 
1973  (29  U.S.C.  794): 

(c)  The  requirements  of  Executive 
Order  11246  (Equal  Employment 
Opportunity)  and  the  regulations  issued 
under  the  Order  at  41  CFR  Chapter  60; 

(d)  The  requirements  of  section  3  of 
the  Housing  and  Urban  Development 
Act  of  1968, 12  U.S.C.  1701u 
(Employment  Opportunities  for  Lower 
Income  Persons  in  Connection  with 
Assisted  Projects);  and 

(e)  The  requirements  of  Executive 
Orders  11625, 12432  and  1213a 
Consistent  with  HUDs  responsibilities 
under  these  Orders,  the  recipient  must 
make  efforts  to  encourage  the  use  of 
minority  and  women's  business 
enterprises  in  connection  with  activities 
funded. 

(f)  If  the  procedures  that  the  recipient 
intends  to  use  to  make  known  the 
availability  of  the  transitional  housing 
are  unlikely  to  reach  persons  of  any 
particular  race,  color,  religion,  sex.  or 
national  origin  who  may  qualify  for 
admission  to  the  housing,  the  recipient 
must  establish  additional  procedures 
that  will  ensure  that  these  persons  are 
made  aware  of  the  availability  of 
transitional  housing  opportunities. 

(ii)  Environmental.  The  National 
Environmental  Pohcy  Act  of  1969,  the 
related  authorities  in  24  CFR  Part  5a 
and  the  Coastal  Barriers  Resources  Act 
of  1982  (16  U.S.C.  3601)  are  applicable  to 
proposals  under  this  Program. 

(iii)  Applicability  of  OMB  Circulars. 
The  policies,  guidelines,  and 
requirements  of  OMB  Circular  Nos.  A- 
87  and  A-1Q2  apply  to  the  acceptance 
and  use  of  assistance  under  the  program 
by  governmental  entities,  and  OMB 
Circular  Nos.  A-llOand  A-122  apply  to 
the  acceptance  and  use  of  assistance  by 
private  nonproDf  organizations. 

(iv)  Lead-based  paint,  (a)  The 
requirements  of  the  Lead- Based  Paint 
Poisoning  Prevention  Act  (42  U.S.C. 
4821-4846)  and  tafiple  men  ting  regulations 
at  24  CFR  Part  35  (except  as  superseded 


in  paragraph  (b),  below)  apply  to  the 
Program. 

(b)(1)  This  paragraph  implements  the 
provisions  of  section  302  of  the  Lead- 
Based  Paint  Poisoning  Prevention  Act. 
42  U.S.C.  4822,  by  establishing 
procedures  to  eliminate  as  far  as 
practicable  the  hazards  of  lead-based 
paint  poisoning  with  respect  to 
structures  for  which  assistance  is 
provided  under  this  Program.  This 
paragraph  is  promulgated  under  24  CFR 
35.24(b)(4)  and  supersedes  with  respect 
to  the  Program,  the  requirements 
prescribed  in  Subpart  C  of  24  CFR  Part 
35.  The  requirements  of  this  paragraph 
apply  to  structures  that  will  be  occupied 
by  children  under  seven  years  of  age. 

(2)  The  following  definitions  are 
applicable  to  this  paragraph  (b). 

Applicable  surface.  All  exterior 
surfaces  of  a  residential  structure,  up  to 
five  feet  from  the  floor  or  ground,  such 
as  a  wall,  stairs,  deck,  porch,  railing, 
window,  or  doors,  which  are  readily 
accessible  to  children  under  seven  years 
of  age,  and  all  interior  surfaces  of  a 
residential  structure. 

Chewable  surface.  All  chewable 
protruding  painted  surfaces  up  to  five 
feet  from  the  floor  or  ground,  which  are 
readily  accessible  to  children  under 
seven  years  of  age,  e.g.,  protruding 
comers,  windowsills  and  frames,  doors 
and  frames,  and  other  protruding 
woodworks. 

Defective  paint  surfaces.  Paint  on 
applicable  surfaces  that  is  cracking, 
scaling,  chipping,  peeling,  or  loose. 

Elevated  blood  lead  level  or  EBL 
Excessive  absorption  of  lead:  that  is,  a 
confirmed  concentration  of  lead  in 
whole  blood  of  25>xg/dl  (micrograms  of 
lead  per  deciliter  of  whole  blood)  or 
greater. 

Lead-based  paint.  A  paint  surface, 
whether  or  not  defective,  identified  as 
having  a  lead  content  greater  than  or 
equal  to  1  mg/cm*. 

(3)  In  the  case  of  a  structure 
constructed  before  1973,  the  applicant 
must  inspect  the  structure  for  defective 
paint  surfaces  before  it  submits  an 
application.  Recipients  must  inspect 
assisted  structures  at  least  annually 
during  the  term  of  their  operating 
commitment  to  HUD.  If  defective  paint 
surfaces  are  found,  treatment  in 
accordance  with  24  CFR  35.24(b)(2)(ii)  is 
required.  Correction  of  defective 
surfaces  found  during  the  initial 
inspection  must  be  completed  before 
initial  occupancy  of  the  project. 
Correction  of  defective  paint  conditions 
discovered  at  periodic  inspection  must 
be  completed  within  30  days  of  their 
discovery.  When  weather  conditions 
prevent  completion  of  repainting  of 
exterior  surfaces  within  the  30-day 


period,  repainting  may  be  delayed,  but 
covering  or  removal  of  the  defective 
paint  must  be  completed  within  the 
prescribed  period. 

(4)  In  the  case  of  a  structure 
constructed  before  1973.  if  the  recipient 
is  presented  with  test  results  that 
indicate  that  a  child  under  the  age  of 
seven  years  occupies  the  structure  and 
has  an  elevated  blood  level  (EBL)  the 
recipient  shall  cause  the  unit  to  be 
tested  for  lead-based  paint  on  chewable 
surfaces.  Testing  must  be  conducted  by 
a  State  or  local  health  or  housing 
agency,  or  by  an  inspector  certified  by  a 
State  or  local  health  or  housing  agency. 
Lead  content  must  be  tested  by  using  an 
X-ray  fiuorescence  analyzer  (XRF)  or 
other  method  approved  by  HUD.  Test 
readings  of  1  mg/cm*  or  higher  using  an 
XRF  shall  be  considered  positive  for 
presence  of  lead-based  paint.  Where 
lead-based  paint  on  chewable  surfaces 
is  identified,  covering  or  removal  of  the 
paint  surface  in  accordance  with  24  CFR 
35.24(b)(2)(ii)  is  required. 

(5)  In  lieu  of  the  procedures  set  forth 
in  the  preceding  clause,  the  recipient 
may,  at  its  discretion,  abate  all  interior 
and  exterior  chewable  surfaces  in 
accordance  with  the  method  set  out  at 
24  CFR  35.24(b)(2){ii). 

(6)  The  recipient  must  take 
appropriate  action  to  protect  tenants 
from  hazards  associated  with  abatement 
procedures. 

(7)  The  recipient  must  keep  a  copy  of 
each  inspection  report  for  at  least  three 
years.  If  a  unit  requires  testing,  or 
treatment  of  chewable  surfaces  based 
on  the  testing,  the  recipient  must  keep 
the  test  results  indefinitely  and,  if 
applicable,  the  recipient  certification  of 
treatment.  The  records  must  indicate 
which  chewable  surfaces  in  the  units 
have  been  tested  or  treated.  If  records 
establish  that  certain  chewable  surfaces 
were  tested,  or  tested  and  treated,  in 
accordance  with  the  standards 
prescribed  in  this  Section,  these  surfaces 
do  not  have  to  be  tested  or  treated  at 
any  subsequent  time. 

(v)  Conflicts  of  interest.  In  addition  to 
conflict  of  interest  requirements  in  OMB 
Circular  A-102  and  A-110,  no  person:  (1) 
Who  is  an  employee,  agent,  consultant, 
officer,  or  elected  or  appointed  official 
of  the  recipient,  that  receives  assistance 
under  the  demonstration  and  who 
exercises  or  has  exercised  any  functions 
or  responsibilities  with  respect  to 
assisted  activities  or  (2)  who  is  in  a 
position  to  participate  in  a 
decisionmaking  process  or  gain  inside 
information  with  regard  to  such 
activities,  may  obtain  a  personal  or 
financial  interest  or  benefit  from  the 
activity,  or  have  an  interest  in  any 
contract,  subcontract,  or  agreement  with 


respect  thereto,  or  the  proceeds 
thereunder,  either  for  him  or  herself  or 
for  those  with  whom  he  or  she  has 
family  or  business  ties,  during  his  or  her 
tenure  or  for  one  year  thereafter. 

(vi)  Use  of  debarred,  suspended,  or 
ineligible  contractors.  The  provisions  of 
24  CFR  Part  24  apply  to  the  emplojTnent. 
engagement  of  services,  awarding  of 
contracts,  or  funding  of  any  contractors 
or  subcontractors  during  any  period  of 
debarment  suspension,  or  placement  in 
ineligibility  status. 

(vii)  Audit.  The  financial  management 
systems  used  by  governmental  entities 
that  are  recipients  under  this  program 
must  provide  for  audits  in  accordance 
with  24  CFR  Part  44.  Private  nonprofit 
entity  recipients  are  subject  to  the  audit 
requirements  of  OMB  Circular  A-110. 
HUD  may  perform  further  and 
additional  audits  as  it  finds  necessary  or 
appropriate. 

(viii)  Intergovernmental  review.  The 
requirements  for  intergovernmental 
review  in  Executive  Order  No.  12372 
and  the  implementing  regulations  at  24 
CFR  Part  52  are  not  applicable  to 
applicatios  under  this  Program. 

(ix)  Davis-Bacon  Act.  The  provisions 
of  the  Davis-Bacon  Act  (40  U.S.C.  276a- 
276a-5)  do  not  apply  to  the  Program. 

F.  Waiver 

To  ensure  flexibility  in  the 
administration  of  the  Program,  the 
Secretary  of  HUD  may  waive  any 
guidehne  that  is  not  required  by  law,  if 
the  Secretary  determines  that  good 
cause  for  waiver  exists.  Each  waiver 
must  be  in  writing  and  supported  by 
documentation  of  the  pertinent  facts  and 
grounds. 

rV.  Other  Information 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  in  24  CFR  Part  50,  which 
implements  section  102(1)(C)  of  the 
National  Environmental  Policy  Act  of 
1969,  42  U.S.C.  4332.  The  Finding  of  No 
Significant  Impact  is  available  for  public 
inspection  during  regular  business  hours 
in  the  Office  of  the  General  Counsel. 
Rules  Docket  Clerk,  at  the  above 
address. 

The  information  collection 
requirements  contained  in  this  notice 
have  been  approved  by  the  Office  of 
Management  and  Budget  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3501-3520).  The 
OMB  numbers  is  2502-0361. 

The  Catalog  of  Federal  Domestic 
Assistance  Program  Number  is  14.178. 

Authority:  Section  101(g).  Pub.  L  99-500 
(approved  October  18. 1986)  and  Pub.  L  9»- 
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591  (approv«d  October  30. 19afi).  making 
approprtatione  as  provided  for  in  section  514 
of  H.R.  5313.  99th  Cong..  2d  Scss.  (1986)  (as 
passed  by  the  House  of  Representatives  and 
by  the  Senate),  to  the  extent  and  in  the 
manner  provided  /or  in  H.  Rep.  No.  977.  90th 
Cong..  2d  Sess.  (1986);  section  7(d)  of  the 
Department  of  Housiivi  and  Urban 
Development  Act  (42  U.S.C.  3535(d)). 

Dated:  |une  3.  1967. 
Thomas  T  Demery, 

AssisCanl  Secretary  for  Housing-Federo/ 
Housing  Commissioner. 
(FR  Doc.  87-13134  Filed  8-«-87;  8:45  am) 
rnXIIM  CODE  4210-27-M 


DEPARTMENT  OF  THE  tKTERIOR 

Bureau  of  ReclamatKsn 
DEPARTMENT  OF  ENERGY 

Western  Area  Power  Administration 

Trinity  River  Division,  Central  Valley 
Project;  Non-Federal  Proposal  for 
Financing  Study,  Development,  and 
Marketing 

AGENCrES:  Department  of  the  Interior. 
Bureau  of  Reclamation;  Department  of 
Energy,  Western  Area  Power 
Administration. 

action:  Notice  of  Selection  of  a  Non- 
Federal  Proposal  for  Financing  the 
Study,  Development  and  Marketing  of 
the  Power  from  a  new  Lewiston 
Powerplant. 

SUMMARY:  On  August  15. 1986.  the 
Bureau  of  Reclamation  (Reclamation) 
and  the  Western  Area  Power 
Administration  (Western)  published  a 
Federal  Register  notice  (51  FR  29330), 
hereinafter  referred  to  as  the  Notice, 
requesting  non-Federal  financing 
proposals  to  study  the  feasibility  of  600 
kilowatts  of  additional  power 
devekipment  at  Reclamation's  Lewiston 
Dam  (Lewiston)  on  the  Trinity  River  in 
norther  California,  and.  if  viable, 
develop  and  market  the  power.  The 
Notice  also  announced  a  public 
informHtion/ comment  forum  which  was 
held  on  September  5.  1986.  Three  non- 
Federal  financing  proposals  were 
received  prior  to  the  deadline  set  forth 
in  the  Notice. 

After  consideration  of  all  of  the 
proposals  and  the  comments. 
Reclamation  and  Western  have  selected 
the  proposal  of  the  Trinity  Power 
Authority. 

FOR  FURTHER  iNFOflMATION  COMTACT 
Mr.  JanifH  (.  Coriwell.  thief.  Energy 
Resources  Branch.  Mid-Pacific  Region. 
Bureau  of  Reclamatiun.  2800  Cottage 
Way,  Sacramento,  California  95823. 
(91*)  978-4952,  concerning  power 


development  matters,  or  Mr.  David 
Magaw,  Assistant  Area  .MdOdger  fur 
Power  Marketing,  Sacramento  Area 
Office,  Western  Area  Power 
Administration,  1825  Bell  Street. 
Sacramento,  California  96825.  (916)  978- 
4421.  concerning  power  marketing 
ni  titters. 

SliPPLEMCNTARY  INFO<WIATK}N:  The 

three  options,  under  whirh  financing 
proposals  were  solicited,  were 
presented  in  the  Notice,  and  are  restated 
below: 

Option  A:  Loan  ,\rTangeTuent 

This  option  is  a  loan  arrangemrnt 
between  the  United  States  and  the 
entity  who  loans  the  money  for  the 
financing  of  the  project.  The  financing 
entity  would  receive,  in  return, 
repayment  of  its  capital  investment  plus 
reasonable  costs  of  financing.  No 
entitlement  to  power  or  vested  interest 
in  the  additional  power  facilities  would 
be  given  to  the  entity.  Power  generated 
and  transmitted  through  these  facilities 
would  be  considered  Central  Valley 
Project  (CVP)  power  and  used  for 
project  use  purposes  and  sales  to 
preference  customers. 

Option  B:  Lewiston  Allocation 

Under  this  option,  the  financing  entity 
would  receive  for  its  investment  an 
allotment  of  the  additional  power 
generated  at  Lewiston.  The  entity  would 
enter  Into  a  power  sales  contract  with 
Western.  The  cost  of  such  power  would 
be  based  solely  on  the  operation  and 
maintenance  costs  of  the  facility  for  the 
term  of  the  contract.  The  entity  would 
receive  its  power  at  Lewiston  or  some 
other  point  of  delivery  as  agreed  by 
Western,  the  contractor,  and  any 
wheeling  agent(s]  involved. 

Option  C  CVP  Allo<:ation 

Under  this  option,  the  additional 
power  generated  by  the  new  facility 
would  be  blended  in  with  existing  CVP 
power,  and  the  financing  entity  would 
receive  an  allotment  of  CVP  power  at 
CVP  rates.  A  billing  credit  for  the 
entity's  investment  would  bs 
appropriate  under  this  option. 

Because  the  power  would  be  available 
to  the  CVP  for  project  use  needs  and 
sales  to  existing  preference  customers 
under  any  Option  A  proposal,  a 
preference  tor  an  Option  A  pmpo.sal 
was  stated  in  the  Notice.  In  addition,  the 
Notice  stated  in  the  section  titled 
"Notice  of  Call  for  Conuuents  and 
Proposals ": 

Interestvd  parties  art  requrstsd  to  provide 
Comntents  and  Kinuncins  lYopoaaia  or  lutinut 
any  other  re  com  mended  Kinancinf;  Opiioas 
by  the  date  anti  to  the  adidriHta  tpeufwd  in 


the  "Dates  and  Addresses"  section  of  this 
notice. 

Proposals  Received 

Three  non-Federal  financing 
proposals  were  submitted.  The 
proposals  were  submitted  by:  The  City 
of  Palo  Alto  (CPA);  Trinity  Power 
Authority  (TPA),  a  joint  powers  agency 
consisting  of  the  County  of  Trinity, 
Hayfork  Valley  Public  Ublity  District, 
and  Trinity  County  PubLc  Utihties 
District;  and  Western  Energy 
Associates,  Inc.  (WEA),  a  private  entity. 
Reclamation  and  Western  have  made  an 
analysis  of  the  three  proposals  and 
discussed  the  technical  aspects  of  each 
proposal  with  the  presenting  entity. 
Additional  information  with  respect  to 
the  proposals  is  presented  below  in  the 
section  "Selection  of  a  Proposal." 

Discussion  of  Comments 

Summaries  of  the  comments  made  at 
the  public  information/comment  forum, 
the  written  comment  received  from  the 
Pacific  Gas  and  Electric  Company 
(PGandE),  in  its  letter  of  October  7, 1986, 
and  the  Federal  .'Vgency  (Reclamation 
and  Western)  responsj-s  are  as  follows: 

Comment:  Any  additional  power 
development  at  Lewiston  will  be  subject 
to  the  first  preference  provisions  of  the 
Trinity  River  Division,  Central  Valley 
Project  Act. 

Response:  We  agree  and  believe  this 
comment  is  consistent  with  the 
provision  of  the  Trinity  River  Division 
Act  of  August  12,  1955  (69  Stat.  719). 

Comment:  PGandE  beheves  that 
Western  has  an  obligation  to  inform 
potential  investors/participants  of  the 
transmission  risk  that  may  be  placed  on 
the  participants. 

Response:  Except  for  an  Option  B 
proposal,  where  the  participant  would 
be  responsible  for  its  own  transmission 
arrangements.  Western  will  be 
responsible  for  the  transmission 
arrangements.  If  the  Lewiston 
generation  was  marketed  under  an 
Option  B  type  proposal  the  investor/ 
participant  would  be  informed  of  any 
transmission  risk. 

CommenL  California  Public  Utility 
Commission  (CPUC)  has  issued  an 
interim  decision  allowing  1.150  MW  of 
available  transmission  capacity  for 
qualifying  facilities  (QFs)  located  in  the 
northern  part  of  the  PGamiE  system. 
Lewiston  is  located  in  this  area.  The 
area  has  QFs  which  have  made 
applications  for  over  2.300  MW  of 
transmission  capacity.  The  Cl^UC  has 
established  a  "waiting  list"  and  no 
transmission  capiacity  is  available 
unless  a  project  on  the  1,150  .MW  list 
drops  out.  Any  potential 


interconnection,  including  Lewiston. 
must  l>e  in  accordance  with  CPUC's 
procedures. 

Response:  Noting  that  a  potential 
power  development  at  Lewiston  is  listed 
No.  13  on  the  "List  of  Qualifying 
Facilities  within  PGandFs  Transmission 
Contained  Area  that  are  Eligible  under 
Decision  No.  84-08-037."  dated  March 
21, 1886,  and  the  fact  that  the  CPUC  has 
withdrawn  Standard  Offer  No.  4,  it 
would  appear  that  the  availability  of  600 
Kilowatts  of  transmission  capacity  may 
be  less  than  a  significant  issue. 
Agreements  and  arrangements,  as 
necessary,  to  provide  transmission 
capacity  for  the  additional  generation 
from  Lewiston  will  be  effected 

Selection  of  a  Proposal 

Of  the  three  financir^  proposals 
received,  those  submitted  by  TPA  and 
CPA  meet  the  specific  terms  and 
conditions  required  by  the  fmancing 
options  set  forth  in  the  Notice. 
Reclamation  of  Western  have 
characterized  the  TPA  proposal  as  being 
under  Option  A.  and  the  CPA  proposal 
as  being  under  Option  C  The  third 
proposal  submitted  by  WEA  meets  the 
guidelines  set  forth  in  the  Notice  for 
proposal  submission  in  that  'Interested 
parties  are  requested  to  .  .  .  submit  any 
other  recommended  Financing 
Options  ..."  The  WEA  proposal,  in 
addition  to  providing  financing  for  the 
development,  requires  that  ownership 
be  vested  in  WEA. 

The  Notice  stated,  in  regard  to  the 
finanang  proposals,  that  "Constructed 
facilities  would  be  owned  and  operated 
by  the  United  States  as  a  feature  of  the 
CVP."  Since  WElA's  proposal  does  not 
contemplate  Federal  ownership,  it  falls 
outside  of  the  required  critena  for  power 
development  at  Lewiston  and  will  not 
be  further  considered. 

A  brief  over\iew  of  the  genera!  terms 
of  the  proposals  by  TPA  and  CPA  is 
presented  below 

TPA  proposes  to  make  funds 
available  pursuant  to  the  Contributed 
Funds  Act  (41  Stat  1404)  for  detailed 
studies,  design,  and  construction  of  a 
new  Lewiston  Powerplant.  For  its 
contribution.  TPA  proposes  repayment 
of  its  cost  of  financing  and  certain  other 
expenses.  The  repayment  contract 
would  be  for  a  period  not  to  exceed  50 
years. 

The  CPA  proposal  provides  for 
contnbuted  funds  up  to  a  fixed  amount 
for  feasibility  studies  and  construction 
of  a  new  Lewiston  Powerplant  in 
exchange  for  a  firm  allocation  of  CVP 
power  for  a  40-year  term.  CPA's 
proposal  would  also  make  available 
additional  funds  for  completion  of  the 
plant's  construction  if  the  fixed  amount 


proves  to  be  insufficient.  However,  this 
additional  funding  carries  a  stipulation 
which  would  require  an  additional 
allocation  of  CVP  power.  The  CPA  also 
noted  (in  its  proposal)  that  because  of 
the  magnitude  of  CPA's  load  factor,  a 
portion  of  the  new  Lewiston  Powerplant 
average  annual  generation  would  be 
available  for  marketing  to  other  CVP 
power  customers. 

Although  there  are  certain  specifics  of 
the  TPA  proposal  that  would  require 
negotiation  before  a  contract  could  be 
entered  into  to  consummate  this 
selection,  including  the  repayment  of 
TPA's  reasonably  incurred  costs. 
Reclamation  and  Western  selected 
TPA's  proposal  for  the  following 
reasons; 

1.  TPA's  proposal  is  an  Option  A 
proposal.  As  indicated  in  the  Notice,  the 
Option  A  proposal  is  preferable  because 
it  would  allow  the  power  generated  at 
Lewiston  to  remain  with  the  CVP  for 
project  use  needs  and  be  sold  to  existing 
preference  customers. 

2.  An  economic  analysis  of  the 
proposals  from  TPA  and  CPA.  show  that 
TPA's  proposal  provides  the  better 
overall  financial  package  at  present;  i.e.. 
it  is  the  least  cost  proposal. 

If.  within  6  months  after  the  date  of 
this  notice  of  selection,  the  TPA  does 
not  enter  into  acceptable  contracts  with 
Reclamation  and  'Western  for  the 
development  of  the  additional  power  at 
Lewiston,  and  if  Reclamation  and 
Western  do  not  extend  this  tune  period. 
Reclamation's  and  Western's 
acceptance  of  the  TPA's  proposal 
expires.  If  the  acceptance  of  TPA's 
proposal  expires.  Reclamation  and 
Western  will  announce  the  selection  of 
the  CPA  proposal.  The  CPA  will  then  be 
subject  to  these  same  time  conditions 
for  entenng  into  acceptable  contracts. 

National  Environmental  Policy  Act 

Reclamation  and  Western  are 
required  to  conduct  an  environmental 
evaluation  of  certain  actions  in 
compliance  with  the  National 
Environmental  Policy  Act  (NEPA)  of 
1969.  Pursuant  to  section  102(2)(C)  of 


NEPA  and  the  Department  of  Energy 
regulations  published  in  the  Federal 
Register  at  45  FR  20694,  as  amended, 
Reclamation  and  Western  will  make  an 
evaluation  and  determination  of  the 
possible  environmental  impacts  of  the 
proposal.  No  decision  to  go  forward 
with  the  construction  and  operation  of 
the  project  will  be  made  until 
appropriate  NEPA  documentation  is 
completed  and  found  acceptable. 

Availability  of  information 

Brochures,  studies,  comments,  letters, 
memorandums,  and  other  documents 
made  or  kept  by  Reclamation  or 
Western  pursuant  to  this  notice  may  be 
made  available  for  inspection  and 
copying  at  their  respective  offices  stated 
above. 

Dated:  June  3. 1987. 
C.  Dale  Duvall, 
Commissioner,  Bureau  of  Reclamation. 

Dated:  April  14. 1387. 
WilUam  H.  Clagett. 
Administrator.  Western  Area  Power 
Admmistrotion. 

(FR  Doc.  87-13045  Filed  6-8-87;  8:45  am) 
BILLING  COOC  4310-OS-M 


Bureau  of  Land  Managenr>ent 

ICA-940-07-5410-10T 

Realty  Action;  Conveyance  of  Mineral 
Interests  In  California 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  Realty  Action — 
Conveyance  of  the  Reserved  Mineral 

Interest. 

S«,IMMARV:  The  private  lands  described 
in  this  notice  will  be  examined  for 
suitability  for  conveyance  of  the 
reserved  mineral  interest  pursuant  to 
section  209  of  the  Federal  Land  Policy 
and  Management  Act  of  October  21, 
1976. 

The  mineral  interests  will  be 
conveyed  in  whole  or  in  part  upon 
favorable  mineral  examination. 


SahalMa 

Legal  descnpton 

Acres 

County 

'wscnmftoo 

CA  20061 

T   14  N,  n  e  W  ,  MO  Mer _.... 

S«c    19.  UX  2.  Lot  3.  Lot  4  eicapl 

M&e 

T.  14  N     R    7  W.  MO  Mar     

tsaT3± 

Late — 

100%  aN  mnerM. 

Sec  24.  S£ V.  New  ncept  M&B. 

The  purpose  is  to  allow  consolidation 
of  surface  and  subsurface  or  minerals 
owmership  where  there  are  no  known 
mineral  values  or  in  those  instances 
where  the  reservation  interferes  with  or 


precludes  appropriate  nonmineral 
development  and  such  development  is  a 
more  beneficial  use  of  the  land  than  the 
mineral  development. 
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Upon  publication  of  thi»  notice  of 
realty  action  in  the  Federal  Rexisler  as 
provided  in  43  Cl-'R  2720  lib)   the 
mineral  interests  owned  by  the  United 
States  in  the  private  land  conveyed  by 
the  application  shall  be  segregated  to 
the  extent  that  they  will  not  be  subject 
to  appropriation  under  the  public  land 
laws,  including  the  mining  laws.  The 
segregative  effect  of  the  application 
shall  terminate  either  upon  issuance  of  a 
patent  or  other  document  of  conveyance 
to  such  mineral  interest,  upon  final 
rejection  of  the  application  or  two  years 
from  the  date  of  filing  of  the  application, 
whichever  occurs  first. 
FCm  FURTHER  INFORMATtON  CONTACT: 
loan  Mangold.  BIM  California  State 
Office.  2800  Cottage  Way.  Room  F^2ft41, 
Federal  Office  Budding,  Sacramento, 
California  95825  (916)  978-4815. 

Dated  |une  I.  1987. 
Nancy  |.  \lex. 

Chief.  Lands  Section.  Branch  of  Adjudication 
Sr  Records. 

|FR  Doc.  87-13031  Filed  6-»-«7:  8:45  am) 
aiujNa  cooe  uto-to-M 


IOR-36236,  OR-M3-07-422O-10:  QP-07- 
2061 

Oregon;  Proposed  Withdrawal  and 
Opportunity  for  PubUc  M««tir>g 

AOENCY:  liurcau  of  Land  Management, 

Interior 

ACnON:  Notice.  

SUtHMARY:  The  Bureau  of  Land 
Management  proposes  to  withdraw  5  00 
acres  of  public  land  for  the  John  Day 
Administrative  Site.  This  notice  closes 
the  land  for  up  to  2  years  from  surface 
entry  and  mining.  The  land  will  remain 
open  to  mineral  leasing. 
DATE:  Comments  and  requests  for  a 
public  meeting  should  be  received  by 
September  8, 1987. 
address:  Comments  and  meeting 
requests  should  be  sent  to:  Oregon  State 
Director,  Bureau  of  Land  Management, 
P  O.  Box  2965.  Portland.  Oregon  97208. 
FOR  FURTHER  INFORMATION  CONTACT: 

Champ  Vaughan,  BLM  Oregon  State 
Office,  503-231-6905. 

On  May  26, 1987,  a  petition  was 
approved  allowing  the  Bureau  of  Land 
Management  to  file  an  application  to 
withdraw  the  following  described  public 
land  from  settlement,  sale,  location,  or 
entry  under  the  general  public  land 
laws,  including  the  mining  laws,  subject 
to  valid  existing  rights: 

Willamette  Meridian 

|olui  Day  AdmlnisUative  Sit* 

T.  16  S.,  R.  27  E., 


Sec.  29.  S'^SE'/.SWWNWV, 
The  area  described  contains  5.00  acrea  in 
Grant  County. 

ITie  purpose  of  the  proposed 
withdrawal  is  to  protect  the  John  Day 
Administrative  Site  which  is  l(X;ated  on 
the  South  Fork  [ohn  Day  River 
approximately  25  miles  south  of 
Dayville.  Oregon. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposal  withdrawal  may 
present  their  views  in  writing  to  the 
Oregon  State  Director  of  the  Bureau  of 
l^nd  Management. 

Notice  18  hereby  given  that  an 
opportunity  for  a  public  meeting  is 
afforded  in  connection  with  the 
proposed  withdrawal.  All  interested 
persons  who  desire  a  public  meeting  for 
the  purpose  of  being  heard  on  the 
proposed  withdrawal  must  submit  a 
written  request  to  the  Oregon  State 
Director  within  90  days  from  the  date  of 
publication  of  this  notice.  Upon 
determination  by  the  authorized  officer 
that  a  public  meeting  will  be  held,  a 
notice  of  the  time  and  place  will  be 
published  m  the  Federal  Register  at 
least  30  days  before  the  scheduled  date 
of  the  meeting. 

The  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  Pari  2300. 

For  a  period  of  2  years  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Rrgiater,  the  land  will  be 
segregated  as  specified  above  unless  the 
application  Is  denied  or  cancelled  or  the 
withdrawal  is  approved  prior  to  that 
date.  The  temporary  uses  which  will  he 
permitted  during  this  segregative  period 
are  leases,  licenses,  permits,  and 
disposal  of  mineral  or  vegetative 
resources  other  than  under  the  mining 
laws. 

Dated:  May  29,  1987. 
B.  Uvelle  Black. 

Chief.  Branch  of  Lands  and  Minerals 
Operations. 

(FR  Doc  87-13140  Filed  8-8-87;  8:46  am) 
BaiiMO  cooe  mio-s9-n 


Bureau  of  Reclanriation 

Colorado  River  Floodway  Task  Force; 
Meeting 

summary:  The  Colorado  River 
Floodway  Protection  Act,  Pub.  L  9»-450, 
requires  the  Secretary  of  the  Interior  lo 
establish  a  federally  declared  floodway 
along  the  Colorado  River  below  Davis 
Dam  on  the  Arizona/Nevada  border  and 
the  southerly  international  border 
between  the  United  States  and  Mexico. 


The  Act  requires  that  a  task  force  be 
established  to  assist  in  the  development 
of  the  floodway  boundaries.  The  Task 
Force  report  is  required  to  be  filed  with 
the  Congress  9  months  from  the  October 
8.  1986.  enactment  of  Pub   L.  99-450. 

Open  meetings  will  be  held  as 
descnbed  below: 

Dates:  June  30,  1987, 

Time:  10  a.m. 

Address:  Holiday  Inn.  245  London 
Bridge  Road.  I^ke  Havasu  City,  Arizona 
86403.  (602)855-4071. 

FOR  FURTHER  INFORMATtON  CONTACT: 

Robert  Brose.  Bureau  of  Reclamation, 
Nevada  Highway  and  Park  Street.  P.O. 
Box  427.  Boulder  Qty,  Nevada  89005, 
(702)  293-8520. 

Dated:  June  3.  1967. 
C.  Dal«  DuvalL 

Commissioner 

|FR  Doc  87-13aS5  Filed  6-8-87,  845  am) 
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National  Part  Servica 

Notice  of  Intention  To  Negotiate 
Cor>c«s8ion  Contract;  Extend  Due  Data 
for  Propoaals;  hitamational  Laisure 
Hosts,  Ltd. 

Public  notice  was  given  on  Apnl  1ft, 
1987.  that  ninety  (90)  day*  thereafter  the 
Department  of  Interior,  through  the 
Director  of  the  National  Park  Service 
proposes  to  negotiate  a  concessions 
contract  with  International  Leisure 
Hosts.  Ltd.,  authorizing  it  to  continue  to 
provide  lodging,  food,  retail 
merchandising,  and  gasoline  facilties 
and  services  for  the  public  at  John  D. 
Rockefeller.  Ir ,  Memorial  Parkway, 
Wyoming.  The  Secretary  has  amended 
the  Statement  of  Requirements  for  that 
concession  contract  and  in  order  to  give 
interested  parties  an  opportunity  to  take 
the  amendment  into  account  when 
making  proposals,  the  date  on  which 
proposals  must  be  postmarked  or  hand 
delivered  is  extended  thirty  (30)  days 
from  July  16,  1987,  to  August  17, 1987, 

Interested  parties  should  contact  the 
Regional  Director,  Rocky  Mountain 
Region.  P.O  Box  25287.  Denver, 
Colorado  80225  for  information  as  to  the 
amended  requirements  of  the  proposed 
contract. 

Dated:  |une  3, 1997 
lack  W.  NeckeU. 

Acting  Regional  Director,  Rocky  Mountain 
Region. 

|FR  Doc  87-13064  Filed  &-8-87;  8:45  am) 
BiujMO  cooe  *au>-ro-M 


National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing  in 
the  National  Register  were  redeved  by 
the  National  Park  Service  before  May 
29,  1987.  Pursuant  to  §  60.13  of  36  CFR 
Part  60  written  comments  concerning  the 
significance  of  these  properties  under 
the  National  Register  criteria  for 
evaluation  may  be  forwarded  to  the 
National  Register,  National  Park 
Service,  U.S.  Department  of  the  Interior. 
Washington.  DC  20243.  Wntten 
comments  should  be  submitted  by  June 
24,  1987. 
Carol  D.  ShuU. 

Chief  of  Registration.  Notional  Register. 
ALABAMA 
Tuscaloosa  Coiioty 

Tuscaloosa.  Fitch  House  3404  Sixth  St. 
ALASKA  ■'       . 

KetchiJ^aD  Gateway  ■intai 

Ketchikan.  Ayson  Hotel.  301-305  Stedman  St. 
ARKANSAS 
Newton  County 

ETbie.  Pofker-Hickmaa  Form  Historic  -:       '/■ 
District.  Buffalo  National  River 

ILUNOIS 

Cook  County 

Chicago.  Bui/ding  at  257  Delaware  Street,  257 
Delaware  St. 

INDIANA 

Monroe  County 

Bloomington,  Princess  Theatre  Building 
(Boundary  Decrease^,  206  N.  Walnut  St. 

KANSAS 

Douglas  County 

Lawrence.  .Achnirtg.  Ralph  and  Cloyd,  House. 
846  Missouri  St 

MARYLAND 

Prince  Georjfe'g  Comity 

Croom  vicinity.  Brookefield  of  the  Berrys, 

12510  Molly  Berry  Rd. 
Largo,  Mount  Lubentia.  603  Largo  Rd. 

MASSACHUSETTS 

Worcester  Cotmty 

Lunenburg.  Lunenburg  Historic  District, 
Leominster  Rd..  Highland  St..  Oak  and 
.Massachusetts  Aves..  Main  St.,  and 
Lancaster  Ave. 

MICHIGAN 

Wayne  County 

Cross  Pomte  Farms.  Academy  of  the  Sacred 
Heart.  171  Lake  Shore  Dr. 

NEW  YORK 

Dutchess  County 

Rhinebeck.  Astor  Home  for  Children 
(Rhineback  Town  MRA}.  38  Mill  St.    ■ 


Rhinebeck,  Barringer  Farmhouse  (Rhinebeck 

Town  MFLA).  US  9 
Rhinebeck.  Banner  House  (Rhinebeck  Town 

MRA).  77  Mill  St. 
Rhinebeck,  Cox  Farmhouse  ffthinebeck  Town 

MRA).  Old  Post  Rd..  N. 
Rhinebeck.  Evergreen  Lands  (Rhinebeck 

Town  MRA).  Delano  Dr. 
Rhinebeck.  Fredenburg  House  (Rhinebeck 

Town  MRA).  Old  Post  Rd. 
Rhinebeck.  Free  Church  Parsonage 
(Rhinebeck  Town  MRA).  JcL  of  William 
and  Gnnnell  Sts. 
Rhinebeck,  Grasmere  (Rhinebeck  Town 

MRA).  Mill  Rd. 
Rhinebeck.  Grove.  The  (Rhinebeck  Town 

MRA).  Jet.  of  Miller  Rd  and  NY  308 
Rhinet>eck.  Heermonce  House  and  Law 
Offices  (Rhinebeck  Town  MRA),  Jet.  of 
Rhinecliff  and  Long  Dock  Rds. 
Rhinebeck.  Hillside  Methodist  Church 

(Rhinebeck  Town  MRA),  US  9 
Rhinebeck.  Mansakenning  (Rhinebeck  Town 

MRA),  Ackert  Hook  Rd. 
Rhinebeck.  Maples  The  (Rhinebeck  Town 

MRA).  106  Montgomery  St. 
Rhinebeck.  Marquardt  Farm  (Rhinebeck 

Town  MRA).  Wurlemburg  Rd. 
Rhinebeck.  Moore.  J.  W.  House  (Rhinebeck 
Town  A/«.4y,  Mill  Rd.  -' 

Rhinebeck.  Morton  Memorial  Library     '   ' 

(Rhinebeck  Town  MRA)  Kelly  St 
Rhinebeck.  O'Brien  General  Store  and  Post 
Office  (Rhinebeck  Town  MRA),  Jet.  of 
Schatzell  Ave,  and  Charles  St. 
Rhinebeck.  Pier.  /an.  House  (Rhinebeck 

Town  MRA).  NY  308 
Rhinebeck.  Prague  House  (Rhinebeck  Town 

MRA),  Primrose  Hill  Rd. 
Rhinebeck,  F^ltz  Farmhouse  (Rhinebeck 

Town  MRA).  Wurtemburg  Rd. 
Rhinebeck.  Rhinecliff  Hotel  (Rhinebeck 

Town  MRA).  Schatsell  Ave. 
Rhinebeck.  Riverside  Methodist  Church  and 
Parsonage  (Rhinebeck  Town  MRA), 
Charles  and  Orchard  Sts. 
Rhinebeck.  Salisbury  Turnpike  Bridge 

(Rhinebeck  Town  MR.'K).  Old  Turnpike  Rd. 
Rhinet>eck,  Sipperly  Lown  Farmhouse 

(Rhinebeck  Town  MRA).  US  9 
Rhinebeck,  Slate  Quarry  Road  Dutch  Bom 

(Rhinebeck  Town  MRA),  Slate  Quarry  Rd. 
Rhinebeck,  St.  Paul's  Lutheran  Church. 
Parsonage  and  Cemetary  (Rhinebeck  Town 
MR.^).  Wurtemburg  Rd. 
Rhinebeck,  Steenburg  Tavern  (Rhinebeck 

Town  MRA).  US  9 
Rhinebeck.  Stonecrest  (Rhinebeck  Town 

MRA).  Old  Post  Rd. 
Rhinebeck.  Strawberry  Hill  (Rhinebeck 

Town  MRA).  Ackert  Hook  Rd. 
Rhinebeck,  Trover  House  (Rhinebeck  Town 

MflA).  Wynkoop  Lane 
Rhinebeck.  Trover.  J.  E..  Farm  (Rhinebeck 

Town  MRA),  Violet  Hill  Rd. 
Rhinetieck.  Trover.  John  H.,  Farm  (Rhinebeck 

Town  MRA)  ,  Wurtemburg  Rd. 
Rhinebeck,  Van  Vredenburg  Form 
(Rhinebeck  Town  MRA).  Cedar  Heights 
Rd. 
Rhinebeck.  Williams  Farm  (Rhinebeck  Town 
MRA).  Enterprise  Rd. 


NORTH  CAROUNA 
Alamance  County 

Bellemont.  Bellemont  Mill  Village  Historic 
District.  E  and  W  side  of  NC  49,  S  of  Jet. 
with  Great  Alamance  Creek 

OREGON  "'\ 

Baker  County 

Sumpter,  Sumpter  Valley  Railway  Historic 
District.  Roughly  between  Baker  and 
Prairie  City  starting  near  the  McEwen 
station  site  and  W  to  the  Dixie  Pass  area 

Grant  County 

Bates  vianity.  Sumpter  Volley  Railway, 
Middle  Fork-fohn  Day  River  Spur. 
Sumpter  Valley  Railway  s  Middle  Fork 
Spur  between  Bates  and  Susanville  Oregon 

RHODE  ISLAND 

Kent  County 

Coventry,  South  Main  Street  Historic 
District  Cady.  S.  Main,  and  Wood  Sts. 

SOLTH  DAKOTA 

Bon  Homme  County 

Tabor  vicinity.  Frydrych.  John.  Farmstead    .... 
(Czech  Folk  A  rchitecture  of  Southeastern 
South  Dakota  MRA).  N  side  SD  50 

Tabor  vicinity,  Hak).  /ohn.  Chalkrock  House 
(Czech  Folk  Architecture  of  Southeastern 
South  Dakota  MRA).  SW  of  Tabor  off  SD 
50 

Tabor  vicinity,  Herman.  Joseph,  Chalkrock 
House  (Czech  Folk  Architecture  of 
Southeastem  South  Dakota  MRA),  W  side 
SD25 

Tabor  vidnity,  Herman,  Joseph,  Log  Stable 
(Czech  Folk  Architecture  of  Southeastem 
South  Dakota  MRA),  W  side  SD  25 

Tabor  vicinity.  Herman.  Joseph,  fUibblesione 
Bom  (Czech  Folk  Architecture  of 
Southeastem  South  Dakota  MRAJ.  W  side 
SD25 

Tabor  vicinity,  Honner,  Martin,  Chalkrock 
House  (Czech  Folk  Architecture  of 
Southeastem  South  Dakota  MRAJ,  NW  of 
Tabor  off  SD  50 

Tabor  vicinity,  Merkwan,  John  Jr„ 
Rubblestone  House  (Czech  Folk 
Architecture  of  Southeastern  South  Dakota 
MRAJ.  W  side  SD  25 

Tabor  vicinity,  Merkwan,  John  and  Kate,  Log 
and  Rubblestone  House  (Czech  Folk 
Architecture  of  Southeastem  South  Dakota 
MRAJ,  E  side  SD  25 

Tabor  vicinity,  Merkwan,  John  and  Kate, 
Rubblestone  House-Bom  (Czech  Folk 
Architecture  of  Southeastem  South  Dakota 
MRAJ  E  side  SD  25 

Tabor  vicinity,  Noll,  Joseph,  Chalkrock  Bam 
(Czech  Folk  Architecture  of  Southeastern 
South  Dakota  MRAJ  S  of  Tabor  off  SD  50 
Tabor  vicinity,  Sedlocek.  Jacob.  Chalkrock 
House  (Czech  Folk  Architecture  of 
Southeastern  South  Dakota  MRAJ.  SW  of 
Tabor  off  SD  50 
Tabor  vicinity,  Teibel-Sykoro  Rubblestone 
Barn  (Czech  Folk  Architecture  of 
Southeastern  South  Dakota  MRAJ  W  side 
SD25 
Tabor  vicinity,  Travnicek,  John  Chalkrock 
House  (Czech  Folk  Architecture  of 
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Southeastern  South  Dakota  MRAJ.  NW 
side  }ct.  of  SD  50  and  8D  25 
Tabor  vicinity.  Walker,  Albion.  Chalkrock 
House  (Czech  Folk  Architecture  of 
Southeastern  South  Dakota  MRA),  S  of  SU 
52 

Yankloa  County 

Tabor  vicixiity.  Merkwan.  Mathias. 

Rubbles  tone  Bam  (Czech  Folk 

Architecture  of  Southeastern  South  Dakota 

MRAJ.  E  of  Tahor 
Tabor  vicinity.  Pechan,  Frantisek.  Log  House 

(Czech  Folk  Architecture  of  Southeastern 

South  Dakota  MRAJ.  N  of  SD  50  and  52 
Tabor  vicinity.  Svatos.  Frank.  Rubblestone 

Bam  (Czech  Folk  Architecture  of 

Southeastern  South  Dakota  MRA).  SE  of 

Tabor  off  SD  50 

TENNESSEE  .   »  ir 

HedfonJ  County 

Normandy.  Landis,  Absalom  Lowe.  House. 
Thompson's  Creek  Rd. 

Cannon  County  ''•■'        •'••.' 

WcKidbury.  Baptist  Female  College — Adams 
House.  210  S  College  St. 

OeKalb  County 

Liberty.  Liberty  Historic  District  Roughly 
along  Main  and  N.  Main  Sis. 

'1.  '  • 

Hardeman  County 

Ek)livar.  Western  State  Hospital  Historic 
District.  US  64  , 

Knox  County 

Knonville.  Ehenezer  Mill.  Et>enezer  Rd. 
Perry  County 

Ijndetwicitxity.  HufstedlerCravehouse, 
Hurricane  Creek  Rd. 

Sullivan  County 

Bristol.  Bristol  Municpal  Stadium,  1112 
Edgemont  Ave.  •     . .     • 

Sumner  County 

Castalian  Springs  vicinity.  Parker — Bryson 
Historic  District.  Greenfield  Lane 

WEST  VIRGINIA 

Braxton  County 

Sutton.  Sutton  Downtotvn  Historic  District. 
Roughly  bounded  by  Main  St..  River  View 
Dr..  and  First  St. 

WISCONSIN 

Dane  County 

Madison.  Simeon  Mills  Historic  District. 
102—118  King  St.  and  115—123  E.  Main  St. 

Winnebago  County 

Nekimi.  Black  Oak  School.  5028  S.  Green  Bay 
Rd. 

|KR  Doc.  87-13066  Filed  6-B-87,  8:45  am|  ' 
Bit  LWa  CODE  4310-70-11  , 

;  I        ,  -.4.  I   .<  ♦ 


Office  of  Surface  Mining  Reclamation 
and  Enforcement 

Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
related  forms  and  explanatory  material 
may  be  obtained  by  contacting  the 
Bureau's  clearance  officer  at  the  phone 
number  listed  below.  Comments  and 
suggestions  on  the  requirement  should 
be  made  within  30  days  directly  to  the 
Bureau  clearance  officer  and  to  the 
Office  of  Management  and  Budget 
Interior  Department  Desk  Officer, 
Washington.  DC  2D503.  telephone  202- 
395-7340. 

Title:  30  CFR  Part  783.  Underground 
Mining  Permit  Applications — 
Minimum  Requirements  for 
Information  on  Environmental 
Resources. 

Abstract:  Sections  507  and  508  of  Pub.  L 
95-87  require  applicants  for 
underground  coal  mining  permits  to 
provide  adequate  descriptions  of  the 
premining  environmental  resources 
and  cultural,  historic,  and 
archeological  values  existing  within 
the  proposed  permit  area  and 
adjacent  areas.  This  information  is 
used  by  the  regulatory  authority  to 
determine  whether  the  applicant  can 
comply  with  the  environmental 
protection  performance  standards  for 
underground  mining. 

Bureau  Form  Number:  None. 

Frequency:  On  occasion. 

Description  of  Respondents:  Coal  Mine 
Operators. 

Annual  Responses:  500. 

Annual  Burden  Hours:  25.516. 

Bureau  Clearance  Officer:  Darlene 
Grose  Boyd,  202-343-5447. 

Dated:  May  26. 1987. 

Carson  W.  Gulp, 

Assistant  Director,  Budget  and 
Administration. 

(FR  Doc  87-13032  Filed  ft-8-87;  8:45  am) 
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INTERSTATE  COMMERCE 
COMMISSION 

I  Docket  No.  AB-10  (Sub-42)| 

Norfolk  &  Western  Railway  Co.; 
Abandonment  and  Discontinuance  of 
Service  Between  Linden,  IN  and 
Cotfeen,  lU  Findings 

The  Commission  has  found  that  the 
present  and  future  public,  convenience 
and  necessity  p<Tmil  the  Norfolk  and 
Western  Railway  Company  to  (a) 
abandon  its  131  45  mile  rail  line 
between  Linden.  I.N'  (milcpost  231  2)  and 
Cowden.  IL  (milespost  363.65);  and  (b) 
discontinue  service  over  its  adjacent 
31.65-mile  line  between  Cowden  and 
Coffeen.  IL  (milespost  394.3).  The 
abandonment  and  discontinuance 
certificate  will  be  issued  30  days  after 
this  publication  unless  the  Commission 
also  finds  that:  (1)  A  financially 
responsible  person  has  offered 
fiananciai  assistance  (thrnu^h  subsidy 
or  purchase)  to  enable  the  rail  service  to 
be  continued:  and  (2)  it  is  likely  that  the 
assistance  would  fully  compensate  the 
railroad. 

Any  financial  assistance  offer  must  be 
filed  with  the  Commission  and  the 
applicant  no  later  than  10  days  from 
publication  of  this  Notice.  The  following 
notation  shall  be  typed  in  bold  face  on 
the  lower  left-hand  comer  of  the 
envelop  containing  the  offer:  "Rail 
Section.  AB-OFA".  Any  offer  previously 
made  must  be  remade  within  this  10-day 
period. 

Information  and  procedures  regarding 
financial  assistance  for  continued  rail 
service  are  contained  in  49  U.S.C.  10905 
and  49  CFR  1152. 

Decided:  |une  2.  1987. 

By  the  Commission.  Chairman  Gradison. 
Vice  Chairman  Lamboley.  Commissioners 
Sterrett.  Andre,  and  Simmons.  Commissioner 
Simmons  dissented  with  a  separate 
expression.  Commissioner  Sterrett  did  no 
participate. 
NoreU  R.  McGee. 
Secretary. 

[FR  Dtio  87-13054  Filed  6-8-87;  8:45  amj 
8ILUNO  COOC  70M-01-M 

(Finance  Docket  No.  31049] 

Panther  Valley  Railroad  Cofp^ 
Modified  Rail  Certificate 

On  May  8. 1987,  a  notice  was  filed  by 
the  Panther  Valley  Railroad  Corp. 
(PVRC)  for  a  modified  certificate  of 
public  convenience  and  necessity  under 
49  CFR  1150.23.  PVRC  is  authorized  to 
operate  a  7.4-mile  line  of  railroad  known 
as  the  Catawissa  Branch  and  a  9.9-mile 
line  of  railroad  known  tis  the  Shimer 


Running  Track,  both  in  Pennsylvania. 
The  Catawissa  Branch  extends  from 
East  Mahoney  Junction  (railepost  103.0) 
to  Lofty  (milepost  110.4),  and  the  Shimer 
Running  Track  extends  from  York 
Junction  (milepost  146.3)  to  Delano 
(milepost  15a2). 

The  Catawissa  Branch  was 
abandoned  by  the  Reading  Company  in 
1976  pursuant  to  the  Regional  Rail 
Reorganization  Act  of  1973.  45  U.S.C. 
748(b),  and  was  not  conveyed  to  the 
Consohdated  Rail  Corporation  (Conrail). 
See  I  USRA.  Final  System  Plan,  at  453-^ 
and  Errutu  Supplement,  at  57.  The  line 
was  subsequently  acquired  by  the 
Schuylkill  County  Rail  Transport 
Authority  (SCRTA),  a  public  agency  in 
the  Commonwealth  of  Pennsylvania. 
The  Shimer  Running  Track  was 
abandoned  by  Conrail  pursuant  to  a 
decision  of  the  Commission  in  Docket 
No.  AB-167  (Sub-No.  397N),  Conrail 
Abandonment  Between  York  jcL  and 
Deluno.  P.A  (not  printed),  served  June  8, 
1983,  and  subsequently  was  acquired  by 
SCRTA  in  1985. 

PVRC  will  operate  these  lines  for  an 
initial  5-year  period  pursuant  to  an 
operating  agreement  with  SCRTA. 

This  notice  must  be  served  on  the 
Association  of  American  Raihnads  (Car 
Service  Division]  as  agency  of  all 
railroads  subscribing  to  the  car-service 
and  car-hire  agreement,  and  on  the 
American  Short  Line  Railroad 
Association 

Dated  June  1.  1987 

By  the  Commission,  Jane  F.  Mackall, 
Director,  Office  of  Proceedings. 
Norela  R.  McGee. 

Secretary. 

[FR  Doc  87-13056  Filed  6-8-67;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Offtee  of  the  Secretary 

Agency  Recordkeeping/Reportlng 
Requirements  Under  Review  by  the 
Office  of  Management  and  Budget 
(0MB) 

Background 

Tne  Department  of  Labor,  in  carrying 
out  its  responsibilities  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  considers  comments  on  the 
reporting  and  recordkeeping 
requirements  that  will  affect  the  public. 

List  of  Recordkeeping/Reporting 
Requirements  Under  Review 

As  necessary,  the  Department  of 
Labor  will  publish  a  list  of  the  Agency 
recordkeeping/reporting  requirements 


under  review  by  the  Office  of 
Management  and  Budget  (OMB)  since 
the  last  list  was  pubhshed.  The  list  will 
have  all  entries  grouped  into  new 
collections,  revisions,  extensions,  or 
reinstatements.  The  Departmental 
Clearance  Officer  will,  upon  request,  be"- 
able  to  advise  members  of  the  pubHc  of 
the  nature  of  the  particular  submission 
they  are  interested  in.  Each  entry  may 
contain  the  following  information: 

The  Agency  of  the  Department  issuing 
this  recordkeeping/reponmg 
requirement. 

The  title  of  the  recordkeeping/ 
reporting  requirement. 

The  OMB  and  Agency  identification 
numbers,  if  apphcable. 

How  often  the  recordkeeping/ 
reporting  requirement  is  needed. 

Who  will  be  required  to  or  asked  to 
report  or  keep  records. 

Whether  small  businesses  or 
organizations  are  affected. 

An  estimate  of  the  total  number  of 
hours  needed  to  comply  with  the 
recordkeeping/reporting  requirements. 

The  number  of  forms  in  the  request  for 
approval,  if  applicable. 

An  abstract  describing  the  need  for 
and  uses  of  the  information  collection. 

Comments  and  Questions 

Copies  of  the  recordkeeping/reporting 
requirements  may  be  obtained  by  calling 
the  Departmental  Clearance  Officer. 
Paul  E.  Larson,  telephone  (202)  523-6331. 
Comments  and  questions  about  the 
items  on  this  list  should  be  directed  to 
Mr.  Larson.  Office  of  Information 
Management.  U.S.  Department  of  Labor, 
200  Constitution  Avenue,  NW.,  Room  N- 
1301,  Washington.  DC  20210.  Comments 
should  also  be  sent  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  (BLS/DM/ 
ESA/ETA/OLMS/MSHA/OSHA/ 
PWBA/VETS).  Office  of  Management 
and  Budget.  Room  3208,  Washington,  DC 
20503  (Telephone  (202)  395-6880). 

Any  member  of  the  public  who  wants 
to  comment  on  a  recordkeeping/ 
reporting  requirement  which  has  been 
submitted  to  OMB  should  advise  Mr. 
Larson  of  this  intent  at  the  earliest 
possible  date. 

Extension 

Employment  Standards  Administration 

Notice  of  Controversion  of  Right  to 

Compensation 
1215-0023;  LS-207 
On  occasion 

Businesses  or  other  for-profit 
900  responses;  4,725  hours;  1  form 
Form  is  used  by  insurance  carriers  and 

self-insured  employers  to  controvert 


claims  under  the  Longshore  Act  and 

extensions 
Certification  of  Funeral  Expenses 
1215-0027;  LS-265 
On  occasion 
Businesses  or  other  for-profit;  small 

businesses  or  organizations 
195  responses;  49  hours;  1  form 
Form  is  used  to  report  funeral  expenses 

under  the  Longshore  Act  and 

extension 

Employment  and  Training 
A  dministration 

Charactenstics  of  the  Insured 

Unemployed 
1205-0009;  ES  203 
Quarterly 
State  or  local  governments 

53  respondents;  106  burden  hours;  1 
form 

This  report  is  the  only  source  of 
current,  consistent,  demographic 
information  on  the  UI  claimant 
population.  The  age.  sex,  race/ethnic, 
industry,  and  occupation  vanables 
identify  important  claimant  cohorts  for 
legislative,  economic  and  social 
planning  purposes  and  evaluation  of  the 
UI  program  on  the  Federal  and  State 
levels. 

Statement  from  Courts  or  other  Agency, 

Statement  from  Institutions; 

Recommendation  for  Job  Corps 
1205-0028;  ETA  655.  655A,  655B 
On  occasion 
State  or  local  governments;  Businesses 

or  other  for-profit  Non-profit 

institutions 
15.400  respondents;  6.545  burden  hours; 

3  forms 

These  forms  are  an  essential  part  of 
the  screening  and  admissions  process 
for  Job  Corps.  It  is  especially  true  due  to 
the  residential  nature  of  the  program, 
where  behavioral  problems  can  pose  a 
danger  to  other  enrollees.  The 
information  collected  is  critical  in 
determining  whether  or  not  an  applicant 
should  be  enrolled. 
Weekly  Claims  and  Extended  Benefits 

Data 
1205-0028;  ETA  539 
Weekly 

State  or  local  governments 
53  respondents;  4,221  burden  hours;  1 

form 

Data  for  the  determination  of  the 
beginning,  continuance,  or  termination 
of  an  extended  benefit  period  in  any 
State  by  reason  of  the  EB  trigger  rate. 
Also  data  on  initial  and  continued 
claims  used  as  economic  indicators. 

Mine  Safety  and  Health  Administration 

Maintenance  of  Independent  Contractor 
Register 
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1219-0040       ,-:.!     ,.  ..•: 

On  occHsion  ■   '•     ■  ;     ■  •     •«- »  -   «■     • 

Businesses  or  alher  for  profit;  »mH{l 

businesses  ur  or^anizatluns 
16,427  respondents:  14.233  hours 

Requires  mine  operators  to  maintain  a 
rexister  of  independent  contractors 
workinj<  at  the  mine.  The  information  is 
used  by  MSfIA  during  inspections  to 
determine  proper  responsibility  for 
comphance  with  safety  and  health 
standards. 
Identification  of  Independent  *■■*-'  ■"'■ 

Contractors 
1219-0043 
Other  Upon  application  for  MSHA  ID 

number 
Businesses  or  other  for  profit  small 

businesses  or  ors^nizationa 
6H5  responses;  112  hours 

Provides  that  independent  contractors 
may  voluntarily  obtain  a  permanent 
MSHA  identification  number  by 
submitting  to  MSHA  their  trade  name 
and  business  address,  a  telephone 
number,  an  estimate  of  the  annual  hours 
worked  by  the  contractor  on  mine 
property  for  the  previous  calendar  year, 
and  the  address  of  record  for  the  seiTice 
of  documents  upon  the  contractor. 
Training  for  Mine  Rescue  Teams 
1219-0077 
MtKithly 
Businesses  or  other  for  profit:  small 

businesses  or  organizations 
8(X)  responses:  1,800  hours 

Requires  records  to  be  kept  on  file  at 
the  mine  rescue  station  of  the 
mandatory  training  received  by  each 
mine  rescue  team  member. 
First  Aid  Training  for  Supervisory   ,  , 

Employees 
1219-0085  -        ■■     :.      V 

On  occasion 
Businesses  or  other  for  profit;  small 

businesses  or  organizations 
5.024  respondents;  2,512  hours 

Requires  coal  mine  operators  to  keep 
records  of  first  aid  training  received  by 
supervisory  employees. 
Notification  of  Commencement  of    - 

Operations  and  Closings  of  Mine 
1219-0092 
On  occasion 
Businesses  or  other  for  profit:  small 

businesses  or  organizations 
3,330  responses:  417  hours  .     . 

Requires  operators  of  metal  and 
nonmetal  mines  to  notify  MSHA  of 
openings  and  closings  of  mines. 
Mine  Rescue  Equipment  Test  and 

Inspection  Records  •  ■.- 

1219-0093 
Monthly 
Businesses  or  other  for  profit  small 

businesses  or  organizations 


800  respondents:  24,000  hours 

Records  of  the  results  of  tests  and 
examinations  of  mine  rescue  equipment 
are  required  to  be  maintained  at  mine 
rescue  stations. 

JDccupalional  Safety  and  Health 
Administration 

Concrete,  Concrete  Forms,  and  Shoring 

Recordkeeping 

Businesses  or  Other  Profit,  Small 

Businesses  or  Organizations 
70.000  Responses:  11.667  hours 

Construction  firms  engaged  in 
erection  of  concrete  formwork  are 
required  to  have  a  copy  of  the  formwork 
plans  or  drawings  available.  The  plans 
or  drawings  are  necessary  to  provide 
detailed  specifications  and  instructions 
for  erecting  the  formwork.  Failure  to 
follow  the  plans  or  drawings  may  result 
in  a  formwork  collapse. 

Departmental  Management 

Disclosure  of  Information  to  Credit 
Reporting  Agencies,  Administrative 
Offset,  Interest,  Penalties  and 
Administrative  Costs 
1225-0030 
(^n  occasion 
Individuals  or  households:  farms: 

Businesses  or  other  for  profit:  Federal 
figencies  or  employees:  non-profit 
institutions,  small  businesses  or 
organizations 
7,000  responses;  12.250  hours 

Information  will  be  collection  from 
debtors  to  assist  in  determining  whether 
an  individual  or  organization  is  actually 
indebted  to  the  Department  of  I^t>or, 
and  if  so  indebted,  to  evaluate  the 
individual's  or  organizations  ability  to 
repay  the  debt. 

Bureau  of  Labor  Statistics 

CES  Response  Analysis  Survey 
1220-0089;  BLS/790/RAS-T 
One-time  Survey 
Businesses  or  other  for  profit;  State  or 

local  governments.  Federal  agencies 

or  employees.  Non-profit  institutions. 

Small  businesses  or  organizations 
1,120  responses;  224  hours,  1  form 

The  BLS  program  collects  monthly 
employment,  hours,  and  earning  data 
from  over  280,000  private  non  farm 
establishments  and  is  one  of  the  nation's 
leading  indicators  of  the  health  of  the 
economy.  Through  periodic  review  of  a 
firms  payroll  recordkeeping  process, 
available  data  sources  can  be  better 
matched  with  survey  definitions 
resulting  in  improved  data  quality. 

Pension  and  Welfare  Benefits 
Administration 

Prohibited  Transaction  Class  Exemption 
M-24 — Replacement  for  77-9 


On  occasion 

Business  and  other  for  profit:  small 

businesses  or  organizations  65,000 

responses:  16,250  hours 

The  class  exemption  allows  Insurance 
agents  and  brokers,  pension  consultants, 
insurance  companies,  investment 
companies  and  investment  company 
principal  underwriters  who  are  parties 
in  interest  for  a  plan  to  sell  insurance 
and  annuity  contracts  and  neutral  funds 
of  companies  they  represent  to  the  plan. 
The  amendment  extends  the  exemption 
to  affiliates. 

Prohibited  Transaction  Class  Exemption 

86-1 
On  occasion 
Business  or  other  for-profit:  21,600  _; 

responses:  1,800  hours 

The  class  exemption  allows  banks 
and  registered  broker-dealers  to  borrow 
securities  that  are  assets  of  employee 
benefit  plans. 

Signed  at  Washington.  DC.  this  4th  day  of 
|une,  1987. 
Paul  E.  Larson. 

Depcirtmnntal  Clearance  Officer 
(FR  Doc  87-13125  Filed  6-8-87;  8:45  am) 
MLUNO  COOC  W1»-4I-M 


Office  of  the  Assistant  Secretary 

Committee  on  Veteran's  Emptoynvent; 
Meeting 

The  Secretary's  Committee  on 
Veterans'  Employment  was  established 
under  section  308,  Title  III,  Pub.  L  97- 
306  "Veterans  Compensation,  Education 
and  Flmployment  Amendments  of  1982," 
to  bring  to  the  attention  of  the  Secretary, 
problems  and  issues  relating  to 
veterans'  employment. 

Notice  is  hereby  given  that  the 
Secretary  of  I^abor's  Committee  on 
Veterans'  Employment  will  meet  on 
Thursday,  June  25,  1987,  at  ZXM  p.m..  in 
the  Secretarys'  Conference  Room,  S- 
2508,  FPB. 

Items  to  be  discussed  are; 

•  Office  of  Personnel  Management 
Presentation 

•  Validity  Generalization  Survey 
Results 

•  Disabled  Veteran  Hiring  Project  Upale 

•  Public  Information  Grant  Update 
The  public  is  invited. 

Signed  at  Washington.  DC  this  2nd  day  of 
June.  1987. 
Donald  E.  Shasteen. 

Ass^stuni  St^:rfli]ry  for  Veterans' 

Ernployment  and  Training. 

(FR  Doc  87-13131  Filed  6-8-87;  8:45  am] 

MLUNG  COOC  4SI0-r»-M 


Employment  and  Training 
Administration 

ITA-W- 19,576  J    u-.i.; 

Asher  Pants  Co.;  Fltchl>erg,  MA; 
Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  Apnl  27, 1987  in  response  to 
a  worker  petition  received  on  April  27, 
1987  which  was  filed  by  the 
Amalgamated  Clothing  and  Textile 
Workers  Union  on  behalf  of  workers  at 
Asher  Pants  Company,  Fitchberg, 
Massachusetts,  The  workers  produced 
men's  and  boys'  pants. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose;  and  the  investigation 

Signed  at  Washington,  DC,  this  28th  day  of 
May  1987. 

Marvin  M,  Fooks. 

Director  Office  of  Trade  Adjustment 

Assistance. 

|FR  Doc  87-13126  Filed  6-8-87;  8:45  am) 
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Investigations  Regarding 
Certifications  of  Eligibility  to  Apply  for 
Woriier  Adjustment  Assistance;  AT&T 
Information  Systems  et  al     ..:,., 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  section  221  (a) 
of  the  Trade  Act  of  1974  ( "the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Unpon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221  (a)  of  the  Act 

The  pupose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  II, 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 


Appendix 


subject  matter  of  the  investigations  may 
request  a  public  heanng,  provided  such 
request  is  filed  in  wnting  with  the 
Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  siiown  below, 
not  later  than  June  11, 1987. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than,  June  19, 1987. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Office  of  Trade  Adjustment 
.Assistance,  Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  601  D  Street.  NW.,  Washington. 
DC  20213, 

Signed  at  Washington,  DC  this  26th  day  of 
May  1987, 

Marvin  M.  Fooics, 

Director  Office  of  Trade  Adjustment 
Assistance. 


PtnMonm  Umon/Workws/rifm— 


AT«T  ifrtofmatioo  Systems  (IBEW) 

Amoco  (Workefsl 

AHaniic  Ricntieid  f^^ortefs)     

Cot)b*e  Mus«  Hosiefy  (Worsen) 

C'e8C«ni  Pettoteum  Corp  (Company) 

t*vnos  Ccp  fWort^efS)  „ 

Flowtme  Cofpcation-Perry  Fcge  Division  (WwMrt)- 
GTE  Gov«»nmeni  Systems  fWnriK^yn) 

GTE  Latxygiones,  inc   (Wofke's)     ...____ 

GTE  Microcpfcurts  fWonie'S)    

Luthef  Mefxjon  inc  (company) 

Mafy  Watcficase,  Co  (Af  L-CtO) 

Metal  Cart>KJes,  mc  (USW)    

Mioclies«>  MfG  Co    tnc  (company  ... 


Mow  Exptcation  &  Prodwoog  (wortersl  

Motxi  Pfooucing  Texas  &  ^*ew  Mentco  (worttars).. 

Mom*.*^iyn  Manulactuong  (x)rp   (wortaarS) 

Mul^«epalrs  Inc  (U  M  W  A.) 

Oscai  Mayei  foods  Corp  (U  F.CW.) , 

Poflyme*  Corp  (xwofhersj 

Racine  Ste«i  Castings  (UAW)  ' 

Retouf,  mc  tcompany) ^ 

SI  T  CO  (tUC) 


Seasons  Best  (ILGVVO)  

Sculty  Lealhefweai  (ACTWU)._„ 
Sprague  Electnc,  Co  (wortiefs)-. 
Toyad  Co<p  (URW) 

Tama/ach  Petroleum  (wonders) 

vesta  Manufacturing  Corp  (wortiers)  „______ 

Westmgnouse  Eiectnc  Corp  (HJt)    „____________ 

bilker  Bros  C<) ,  mc  (vwrtiers)  - 

Clar*  Broiners  Bon  Co    inc  (company)  __________ 

DCC  Inc   (workers)  .     

Earmarli,  tr>c   (wortefS)  

Menry  Richaros  Co  Inc   (iniemational  Laathar  Goods). 

Trade  Cofp  (ywortiers)  _______» 

ScNumperger  Palo  Ano  Researcn  (workers) _______ 

OeUmo  CM  S  Gas,  Inc  (workers) 


Location 


Little  Rock,  AR . 

Latayett.  LA 

Latayelte.  LA.. 


Cuattanooga,  TN 

Corpus  Chnsll.  TX 

CcoraOc  Springs,  CO- 

New  Castle.  PA 

Tempe   A2  ...,______ 

Walttiam,  ma 

Tempe.  AZ ______ 

Beaumont.  TX„ 
Brooklyn   NY.. 


¥our>gstowfv  OH 

Everett  MA    .._ 

Latayette.  LA 

The  WoodlanOs,  TX 

Herk»nei    NY._.. 

Summersvitle,  tWV 

Bearostown.  IC 

Beading,  PA 

Racine,  Wl  - 

ManstiekJ,  PA 

San  Amomo,  TX 


Dale 
Recarved 


New  York,  NY 

Los  Angeles,  CA 

Wictvta  Fens,  TX 

LatroCe  PA 

»4<dlana,  TX  

Sweetwater.  TN „ 

East  Pmsburgh,  PA_ 

McKenzie,  TN 

MiHdale.  CT 

Miami.  FL     

Hamden.  CT 


Now  Haven,  CT 

Hontngtorv  VaMey,  PA_ 

Palo  Alto  CA  _._ 

Hooslon,  TX 


5/26/87 
5/26/87 
5/26/87 
6/26/87 
V26/87 
6/26/87 
6/26/87 
6/26/87 
5/26/87 
6/26/87 
5/26/87 
5/26/67 
5/26/87 
V26/87 
5/26/87 
5/26/87 
5/26/87 
6/26/87 
6/26/87 
6/26/87 
5/26/87 
5/26/87 
5/26/87 

5/26/87 
5/26/87 
5/26/87 
5/26/87 
6/26/87 
5/26/87 
5/26/87 
5/26/87 
5/26/87 
5/26/87 
5/26/87 
5/26/87 
5/26/87 
5/26/87 
5/26/87 


Oateol 
PeMon 


5/14/87 
6/14/87 
5/14/87 
4/24/87 
5/14/87 
5/15/87 
5/13/87 
4/»/87 
4/29/87 
4/29/87 
5/11/87 
4/21/87 
5/13/87 
5/11/87 

5/1/87 
5/12/87 
5/18/87 
5/16/87 
5/15/87 

5/5/87 
5/16/87 

6/6/87 

6/8/87 

5/11/87 
5/13/87 
4/13/67 
5/13/87 
6/13/87 
5/13/87 
V26/87 
V12/87 
5/14/87 
6/19/87 
5/14/87 
5/19/87 
5/ 11 '87 
4/15/87 
5/11/87 


Pentxyi 

N& 


19,720 
19,  721 
19,  722 
19,  723 
19,  724 
19,  725 
19,  726 
19,  727 
19,728 
19.  729 
19  730 
19.  731 
19,732 
19,733 
19,  734 
19  735 
19  736 
19  737 
19,738 
19,  739 
19,  740 
19,  741 
19.742 

19,743 
19,744 
19.  745 
19  746 
19  747 
19,  748 
19,  749 
19,  750 
19  751 
19,  752 
19,753 
1ft  754 
1ft  755 
19,756 
19.757 


Ar«c)e<  pfoducad 


Compuiars. 
01  and  gas, 
CW  and  gas. 
Socks 

Crude  Ot 

Compilers. 

Pipe 

CommunKstior  egutpmanl 

Commuracatior  equipmanl 

Microcircull* 

Vacuum  Inx»s 

Maicticases 

Camen^ec  cartxie* 

Girls  pants  ano  s«ns 

CM  ano  gas. 

Crude  04 

(^Orripolers 

Meiakurpcai  coai. 

M«sls 

inoustna'  oiastJcs 

Stee*  castings 

Femte 

Beverage   (Sspensmg    eomp- 

mem 
Ladies   soor'sweai 
,.eatrie"  aopare-. 
Cornpuiers 
Fk)C»ing  meuialion. 
O  anc  gas 
Iron  ano  sleeL 
Generators 
Sieepweai 
Fasten*^^ 
Appare, 

(X)mmun<^tion  eoulpment 
Handbags 
Lead  trames 
SemiconOuclors 
Crude  on. 


(FR  Doc.  87-13127  Piled  6-8-87;  8:45  am) 

BtiliNG  COOC  4610-30-M 
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(TA-W-1»,  167  J 

Crown  Creative  Industrie* 
Greensburgh,  PA;  Affirmed 
Determination  Regarding  Application 
for  Reconsideration 

By  tuy  (ippliOilion  ddU;d  Mdy  1Z.  1967. 
the  UiHlcd  i-Jf  ctrical  ILuiiu  drui  Mdthuw; 
Workers  of  AnuTU:a  (UE|  reguesled 
adniiiilslrativf  re<xinsideralion  of  lin- 
Department  of  Latwrs  Notice  of 
Negative  Determination  Regarding 
Eligibility  to  Apply  for  Worker 
Adjustment  A.^siitance  on  Ix'half  of 
workers  wnd  former  workers  of  Crown 
Creative  hidu«rn<»».  t;rccn8hurv:. 
Prtnnslyv«ru«.  The  determination  was 
publt»hed  in  the  Federal  Rafpstar  on 
May  12.  19«7  (52  FV  17HSZ). 

The  union  claims.  Hmoiix  other  tfaiivca. 
that  the  prtidiiction  of  lamps  and  shfldt-s 
formeriy  produced  at  C>«»enBl>urx  in  19««i 
are  now  beinn  imported  by  the  company 
from  the  Orient. 

ConclutkM 

After  cart-ful  review  of  the 
application.  1  conclude  that  the  claim  is 
of  sufTiclent  weight  to  juatify 
reconsideration  of  the  Department  of 
Labor's  prior  decision  The  application 
is.  therefore,  granted 

Signed  at  Washington.  DC.  this  2«Hi  day  of 
May  1987 

Sl«pheu  A.  Wandnflt, 

Deputy  Director.  Office  of  Legislation  and 
Actuarial  Servfcea.  UIS. 

|FR  Doc  fr-i3i3<»l^edtMM»7;&-45aml 

Bit-UMQCOOC  «»1»^l»-M 


1TA-W-W,175] 

El  Paso  HydrocartKtns  Co.;  Odessa. 
TX.  Negative  Determination  Regarding 
Application  for  Reconsideration 

By  an  application  dated  April  14. 1987, 
one  of  the  petitioners  requested 
administrative  reconsideration  of  the 
Department's  negative  determination  on 
the  subject  petition  for  trade  adjustment 
assistance  for  workers  at  the  Odessa 
Office  of  El  Paso  Hydrocarbons 
Company,  Odessa,  Texas.  The  denial 
notice  was  signed  on  March  16. 1987  and 
published  in  the  Federal  Register  on 
April  17.  1987  (52  W.  12622). 

Pursuant  to  29  CH<  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the  . 
determination  complained  of  was   % 
erroneous;  '  *  .    .       -  rr--  ► . 


(2|  If  it  appears  that  \he  detttrnknation 
curupiaiiu^d  of  waji  iiased  on  a  miktake 
\a  the  delej-minatiun  uf  iMCts^nut 
pn'vioiiiily  coruiiiered,  oc 

\i]  If,  in  the  opinion  of  the  Certifymx 
Officer,  a  nusuiterpretalion  oi  facts  or  oi 
the  law  {ustified  recoaajdt^a Uua  of  the 
dei.iatcuL 

Ih«  petilHjaer  claims  that  the 
ccrtificaljons  for  workers  at  Mitchell 
Knergy  Corf>oralJt>n  (M>X^).  iUkJ  Citit-s 
Service  Oii  and  (Jas  Corporation  lihould 
be  used  as  precedents  for  this 
recon.sideratiun. 

Findings  in  the  investigation  show 
that  El  Pa.so  Hydrocarbons  refines  and 
transports  by  pipeline  liquid  natural  gas 
products.  Accordtng  to  company 
officiids,  El  Paso  Hydrcxarbons  has 
decreHsetl  sales  because  the  energy 
industry  sales  including  natural  gas 
Iiguld.s  decreased  in  1988  compared  to 

Administrative  and  support  workers 
at  the  Odessa.  Texas  Office  do  not 
quality  for  ad|U8tment  assistance  since 
pn»d«ction  workers  at  Et  Paso 
Hydrocarbons  are  n<A  currently  un<4«r  a 
certification  for  ad|u8tment  assistance. 
Service  workers  may  become  eligible  for 
benefits  if  the  reducation  in  demand  for 
their  services  is  determined  to  have 
originated  at  a  production  facility 
related  to  the  workers'  firm  by 
ownership,  whose  workers 
.  Independently  meet  the  statutory 
criteria  for  cerfication  The  reductit>n  in 
demand  for  services  must  directly  relate 
to  the  products  adversely  affected  by 
increased  imports. 

The  Department's  files  show  that 
t>.\hXl  and  (iities  Servu;e  nn?  mainly 
crude  oil  producers  and  are  independent 
from  El  Paso  Hydrocarbons,  a  prtxlucer 
of  liqtfid  natural  gas  products.  Workers 
at  MEC  and  Cities  Service  met  the 
statutory  criteria  of  section  222  of  the 
Trade  Act  of  1974  in  the  time  period 
applicable  to  their  petitions  while 
workers  at  the  Odessa  office  of  El  Paso 
Hydrocarbons  did  not. 

The  functions  of  the  Odessa  ofTice 
were  domestically  transferred  to 
Meridian  Oil,  an  affiliate  company  in 
Houston.  Texas.  Production  workers  at 
neither  Meridian  Oil  Company  nor  El 
Paso  Hydrocartions  are  currently 
certified  for  trade  adjustment 
assistance. 

Conclusion 

After  r«vi^w  of  the  application  and 
investigative  findings.  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Ixibor's  pnor  decision.  Accordingly,  the 
application  is  denied. 


Signed  at  Wasliingtxm.  XX::.  Ibis  29th  day  of 
May.  1987. 

Harold  A.  Bratt. 

Ihfuily  f)in\.li>r.  Office  of  Prngram 
Mti!icii:Mtr>n<>C  I/IS 

IKK  Due   87-13130  Filnd  6-»-«7,  8:45  am^ 
BtLUMO  OOOC  4««*-IS-« 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

|NoUc«S7-&2| 

Agency  Report  Forms  Under  OMB 
Review 

AOENCT:  National  Aeronautics  and 
Spaca  Administration. 
ACnOft  Notice  of  agency  report  forms 
under  OMB  rcvievf. 

summary:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35J.  agencies  are  required  to 
submit  proposed  information  collection 
requests  to  OMB  for  review  and 
approval  and  to  publish  a  notice  in  the 
Federal  Register  notifying  the  public  that 
the  agency  has  made  the  submission. 

Copies  of  the  proposed  forms,  the 
requests  for  clearance  (S.F.  83's. 
supp<jrting  statements,  instructions, 
transmittal  letters  and  other  documents 
submitted  to  OMB  for  review,  may  be 
obtained  from  the  Agency  Clearance 
Officer.  Comments  on  the  items  listed 
should  be  submitted  to  the  Agency 
Clearance  Officer  and  the  OMB 
Reviewer. 

date:  Comment*  must  be  received  in 
writing  by  [une  19.  1987  If  you 
anticipate  commenting  on  a  form  but 
find  that  time  to  prepare  will  prevent 
you  from  submitting  ct)niin(;nt8 
promptly,  you  should  advise  the  OMB 
Reviewer  and  the  Agency  Clearance 
Officer  of  your  intent  as  early  as 
possible. 

ADDRESS:  Ray  S.  Mayfield,  NASA 
Agency  Clearance  Officer,  Code  NM. 
NASA  Headquarters,  Washington,  DC 
20548;  Bruce  McConnell.  Office  of 
Information  and  Regulatory  Affairs. 
OMB.  Room  3235,  New  Executive  Office 
Building.  Washington.  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT. 

Shirley  C.  Peigare,  NASA  Reports 
Officer,  (202)  453-1090. 

Reports 

Title:  NASA  Safety  Reporting  System 
(NSRS). 

Type  of  Request  New. 

Frequency  of  Report  AR. 

Type  of  Respondent  Individuals  or 
households,  businesses  or  other  for- 
profit  federal  agencies  or  employees. 


Annual  Responses:  10. 
Annual  Burden  Hours:  10. 

Abslract-Need/Uses:  Form  will  be 
used  by  NASA  employees  and  NASA 
contractor  employees  to  voluntarily  and 
confidentially  report  to  an  Independent 
agency  any  safety  concerns  or  hazards 
pertaining  to  the  National  Space 
Transportation  System  (NSTS). 
Ray  S.  Mayfield, 

Director.  Management  Analysis  Office. 
June  3.  1987. 

(FR  Doc.  87-13036  Filed  6-6-87;  8:  45  am) 
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NATIONAL  SCIENCE  FOUNDATION 
Forme  Submitted  for  OMB  Review 

In  accordance  with  the  Paperwork 
Reduction  Act  and  OMB  Guidelines,  the 
National  Science  Foundation  is  posting 
this  notice  of  information  collection  that 
will  affect  the  public. 

Agency  Clearance  Officer:  Herman  G. 
Fleming.  (202)  357-9520. 

OMB  Desk  Officer:  Susan  Dudley, 
(202)  395-3084. 

Title:  Reviewer  Background 
Information. 

/l/Zec/ec/A/Mc.- Individuals. 

Number  of  Responses:  T.5.000 
responses;  total  of  1,750  burden  hours. 

Abstract-  The  National  Science 
Foundation  regularly  solicits  and 
receives  proposals  from  colleges, 
universities,  and  nonprofit  organizations 
throughout  the  U.S.  Whether  processing 
proposals  on  an  individual  basis  or  in 
large  blocks,  the  staff  relies  heavily  on  a 
merit  review  system  both  in 
identification  of  meritorious  project  and 
in  providing  the  sound  basis  for  project 
restructuring.  This  background 
information  is  maintained  for  reviewer 
selection. 

Dated.  )une  4.  1987. 
Herman  G.  Fleming, 

NSF Reports  Clearance  Officer. 

[FR  Doc.  87-13133  Filed  6-6-87;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

(Dockets  50-254/2851 

Commonwealth  Edison  Co.;  Quad 
Cities  Station;  Relocation  of  Local 
Public  Document  Room 

Notice  is  hereby  given  that  the 
Nuclear  Regulatory  Commission  (NRC) 
has  relocated  the  local  public  document 
room  (LPDR)  for  the  Commonwealth 
Edison  Company's  Quad  Cities  Station 
from  the  Moline  Public  Library,  Moline, 


Illinois,  to  the  Dixon  Public  Library, 
Dixon,  Illinois. 

Members  of  the  public  may  now 
inspect  and  copy  documents  and 
correspondence  related  to  the  licensing 
and  operation  of  the  Quad  Cities  Station 
at  the  Dixon  Public  Library.  221 
Hennepin  Avenue,  Dixon,  Illinois  61021. 
The  Library  hours  are: 

Monday-Thursday  10  a.m. — 9  p.m. 
Friday  10  a.m. — 6  p  jn. 
Saturday  10  a. m.^^  p.m.  ; 

For  further  information,  interested 
parties  in  the  Dixon  area  may  contact 
the  LPDR  directly  through  Ms.  Nancy 
Gilfallen,  telephone  number  815-284- 
7261.  Parties  outside  the  service  area  of 
the  LPDR  may  address  their  requests  for 
records  to  the  NRC's  Public  Document 
Room.  1717  H  Street,  NW..  Washington. 
DC  20555.  telephone  number  202-634- 
3273. 

Questions  concerning  the  NRC's  local 
public  document  room  program  or  the 
availability  of  documents  at  the  Quad 
Cities  LPDR  should  be  addressed  to  Ms. 
Jona  L  Souder,  Chief,  Local  Public 
Document  Room  Branch,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  telephone  number  800-63»- 
8081  toll-free. 

Dated  at  Bethesda,  Maryland,  the  3rd  day 
of  June  1987. 

For  the  Nuclear  Regulatory  Commission. 
Donnie  H.  Grimsley. 

Director.  Division  of  Rules  and  Records. 
Office  of  Admjnistrotion  and  Resources 
Management 

(ra  Doc.  87-13136  Piled  5-8-87:  8:46  am) 
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(Docket  Nos.  SO-315  and  50-316) 

Indiana  and  Michigan  Electric  Co^ 
Withdrawal  of  Application  for 
Amendntents  to  Facility  Operating 
Licenses 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  Indiana  and 
Michigan  Electric  Company  for 
withdrawal  of  an  application  for 
amendment  to  Facility  Operating 
License  Nos.  DPR-58  and  DPR-74  for  the 
Donald  C.  Cook  Nuclear  Plant,  Unit  Nos. 
1  and  2,  located  in  Berrien  County. 
Michigan.  The  Commission  issued  a 
notice  of  consideration  of  issuance  of 
amendment  which  was  published  in  the 
Federal  Register  on  February  12, 1986 
(51  FR  5274).  The  amendment  would 
have  revised  the  Technical 
Specifications  by  adding  a  provision  to 
allow  two-plant  operation  with  three  out 
of  four  Essential  Service  Wafer  (ESW) 
pumps  operational  and  the  two  plants' 


ESW  systems  aligned  in  the  cross-tie 
nwde.  By  letter  dated  May  15.  1987,  the 
hcensee  withdrew  its  application  for  the 
proposed  amendment. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendment  dated  January  17, 1986.  (2) 
the  licensee  s  letter  dated  May  15, 1987 
withdrawing  the  application  for 
amendment,  and  (3)  the  Commission's 
letter  granted  the  withdrawal  dated  June 
2, 1987.  All  of  the  above  documents  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
1717  H  Street,  NW.,  Washington.  DC 
and  at  the  Maude  Preston  Palenske 
Memonal  Library.  500  Market  Street,  St. 
Joseph,  Michigan  49085. 

Dated  at  Bethesda.  Maryland,  this  2nd  day 
of  )ur>€,  1987. 

For  the  Nuclear  Regulatory  Commission. 
David  L  WiggintoQ. 

Project  Manager  Project  Directorate  111-3, 
Division  of  Reactor  Projects. 

[FR  Doc.  87-13137  Filed  6-6-87;  845  am) 
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(Docket  No.  50-338] 

Northeast  Nuclear  Energy  Company, 
et  aL;  Issuance  of  Amendment  to 
Facility  Operatirtg  License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
issued  Amendment  .No.  117  to  Facility 
Operating  License  No.  DPR-65.  to 
Northeast  Nuclear  Energy  Company, 
The  Connecticut  Light  and  Power 
Company,  and  Western  Massachusetts 
Electric  Company,  which  revised  the 
Technical  Specifications  for  operation  of 
the  Millstone  Nuclear  Power  Station, 
Unit  No.  2.  located  in  the  Tovra  of 
Waterford.  Connecticut.  The 
amendment  was  effective  as  of  the  date 
of  its  issuance. 

The  amendment  provides  changes  to 
the  Technical  Specifications  which 
allow  storage  of  consolidated  fuel  in  the 
spent  fuel  pool.  In  addition,  since 
storage  of  consolidated  spent  fuel 
allows  eventual  removal  of  spent  fuel 
storage  cell  blocking  devices,  this 
amendment  increased  the  spent  fuel 
storage  authorization  from  1112  to  1346 
fuel  assemblies.  It  should  be  noted  that 
this  amendment  limits  spent  fuel 
consolidation  to  the  demonstration 
phase  during  which  ten  (10)  spent  fuel 
assemblies  will  be  consolidated  into  five 
(5)  cannisters.  The  NRC  staff  is 
continuing  to  review  the  issues 
associated  with  full  scale  consolidation 
of  spent  fuel. 

The  application  for  the  amendment 
complies  with  the  standards  and 
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requiremenls  of  the  Atomic  Knergy  Act 
of  1954.  as  am«»Tided  (thn  ActJ.  and  the 
Commission's  rules  and  rvgulalicns.  The 
Commissinn  hns  mnde  appropriate 
findings  as  n'^uired  by  the  Ad  and  the 
Ominisstofi's  niles  and  regrilrtfions  in  U) 
CFR  Chaptf-T  I,  wl^ich  are  set  fortfi  in  the 
license  antendmenl. 

N<)dce  of  Considers ttofi  of  Isstiflnre  of 
Amendment  and  Opportunity  for  Prior 
Hearing  in  r,<mnectH>n  with  this  iirtion 
was  published  in  the  Federal  Re^ster  <in 
|tdy  28   1««i  (51  FK  »)9«1 )    No  reqnest 
for  a  fwarm)^  or  petition  for  leave  to 
intervene  »vas  filetl  foll<»winx  this  no<ice. 

The  Qjmn»ss«»n  has  prepare<l  an 
F'nvtronm<mtal  Assessment  and  Findins 
of  No  Significant  hnpm:t  related  to  the 
action  and  has  concluded  tKat  an 
eaviroiLOK-nLoil  impact  statement  u  not 
warranted  because  there  will  be  ao 
environiBental  imp<ict  attrib4H<-d  to  the 
action  beyond  that  which  has  b»*en 
predttleii  and  descntied  in  the 
Commission's  Final  Environuumtal 
Statement  for  the  facility  dated  June 
1983. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendment  dated  May  21.  19tt6.  as 
supplemented  by  letter  dated  May  27. 
1987.  (2)  Amendment  No.  117  to  Facility 
Operating  Licence  No.  Di'8-65^  atul  ( J) 
the  Fjiviron menial  Assessment  and 
Finding  of  No  Significant  Impact  (52  VK 
20477).  Ail  of  these  items  are  available 
for  public  tnspection  at  the 
Commission's  Public  Document  Rotmi. 
1717  H  Street.  NW..  WtwhinjiUm.  DC 
and  aA  the  WVaterford  PuWu;  Lit»r»ry.  <i^> 
Rope  Ferry  Rt>ad.  Waterford. 
(.Umnecttcwt.  A  copy  of  Items  jZJ  aod  (.>| 
may  be  o<^)la«ne<l  upon  request 
uddressed  to  the  US.  Nudear 
Kej{»dali>ry  Commiswon.  Washinxtim. 
UC  20555.  Atti«tion;  Director.  Uivisuxn 
of  Reactor  Projc-cts  1/U 

Dnted  st  Befheiwia.  M«ryl»ind.  thtg  2nd  day 
of  June,  1W7 

For  tlM  Hadtat  ReK«Lalory  Commission. 
Davi^  H.  1«ri«, 

PntJfKt  Mnnrrit^.  Prcyfffcf  Dmictorote  1-4. 
Uivisitm  of  Rmn^tnr  Pmim-<.i  l/U 
|FR  Doc  B7-13138  Tiled  6-8-87.  MS  amj 
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AcMsory  Contmittoe  on  n«ac(or 
Safeguardt,  Subcoonnttt**  on  Hum«n 
Factors;  Mooting 

The  ACRS  Subcommittee  on  Human 
Factors  wtli  hold  a  meeting  oa  June  24. 
1987,  Room  104«,  1717  H  Street,  NW.. 
Washington.  DC 

The  entire  meefuij{  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  bt  as  follows:  ■  "  • " 


Wednesday.  June  24.  1987— 8:30  AM. 
IfnlU  the  Conclusion  of  Business 

The  S4jlx;omDiit1ee  will  review  SFXY 
87-101.  "Issue*  and  l¥o(K«MHi  Opiums 
Concerning  Degree  Re<juiremenl  for 
Senior  Ope r.i tors" 

Oral  statements  may  be  presented  by 
memlwrs  of  the  public  with  thie 
concurrence  of  the  Subct)mmillee 
Chairman;  written  statements  wilJ  be 
accepted  and  made  available  to  the 
Committee.  Recordings  will  be  permitted 
only  dumg  those  portions  of  the  meeting 
when  a  transcript  is  being  kept,  and 
questions  may  l>e  asked  only  by 
membi.-rs  of  the  S»it>c(>niinittee,  its 
consultants,  and  St.iff  Persons  desinng 
to  make  oral  statements  shotild  notify 
the  ACR.S  .staff  meml>er  named  below  «,s 
far  in  advance  as  is  practicable  so  that 
appropnale  arrangements  can  be  made 

During  the  initial  portwin  of  the 
meeting,  the  Subconiniittee.  along  with 
any  of  tts  ctmsultunts  who  may  be 
pres*'nt.  may  eKchange  preliminary 
views  regartlmg  matters  to  In; 
consi^iered  dunng  the  balance  of  the 
meeting. 

The  Subctmimittee  will  then  hear 
presentations  bv  and  hold  discussions 
with  representatives  of  th»*  SU.C.  Staff, 
its  consultants,  and  other  interested 
persons  regarding  this  review 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  a  prepaid  telephone  call  to 
the  cognizant  ACRS  staff  member.  Mr. 
Merman  Alderman  (telephone  202/634- 
3297)  between  8:15  A.M.  and  5:00  P.M. 
Persons  planning  to  attend  this  meeting 
are  urged  to  contact  the  above  named 
indivldnal  one  or  two  days  before  the 
scheduled  meeting  to  be  advised  of  any 
changes  hi  schedule,  etc.,  which  may 
have  occurred. 

Dated:  |une  3. 1«87. 
Morton  W.  Ubarkin. 
Assistant  Executive  Director  for  Prpject 
Review. 
(FR  Doc.  87-13097  Filed  6-8-87;  8:45  am) 
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PROSPECTIVE  PAYMENT 
ASSESSMENT  COMMISSION 

SutKommlttee  on  Diagnostic  aod 
Therapeutic  Practices  and 
Subconvnittee  on  Hospital 
Productivity  and  Cost  Eftecth^ness; 
Meetings 

Notice  is  hereby  given  of  meetings  of 
the  Prospective  Payment  Assessment 


Commission  on  Wednesday,  June  24. 
1987.  at  the  Hyatt  Regency  Crystal  City 
at  Washington  Nationiil  Airport.  2799 
Jefferson  Davis  Highway.  Arlfngt(in. 
Virginia. 

The  Subcommittee  on  Diagnostic  and 
Therapeutic  Practices  will  be  meeting  in 
Potomac  111  4  IV  Rooms  at  9:15  am.  The 
Subcommittee  on  Hospital  Productivity 
and  Cost-Effectiveness  will  convene 
their  meeting  at  9:15  am  in  the  Fairfax 
Room.  The  full  commission  will  convene 
its  meeting  at  10:30  a.m.  in  Potomac  V  & 
VI  rooms. 

All  meetings  are  open  to  the  puMtc. 
Don«ld  A.  Yotiog. 
Executive  Director. 

|FR  Dor.  B7-12«56  Filed  6-6-87;  8:45  amj 
BIU.INC  cooc  w2»-ew-« 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Self-Regutatory  Organizations; 
Applications  (or  UnHsted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Midwest  Stock  Exchange.  Inc. 

June  4.  1987. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Frrhange  Commission 
pursuant  to  section  12(f)(l  )[B|  of  ^^ie 
Securities  Exchange  Act  of  1934  and 
Rule  12f-l  thereunder,  for  unlisted 
trading  privileges  in  the  following 
securities: 

Excel  Industries 

Common  Stock,  No  Par  Value  (File 
No.  7-0202) 
Keich  ft  Tang  LP. 

Limited  Partnership  Units  (File  No.  7- 
0203) 
Washington  Home  Inc. 
Common  Stock.  No  Par  Value  (File 
No.  7-0204) 
CMS  Energy  Corp 
Common  Stock.  $.01  Par  Value  (File 
No.  7-0205) 
Stone  Container  Corporation  (Delaware) 
Qmimon  Stock.  $1  00  Par  Value  (File 
No.  7-0206) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  In 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  |une  25, 1987  written 
data,  views  and  arguments  concerning 
the  above-refereno-d  applications. 
Persons  desiring  to  make  written 
comments  should  file  three  copies 
thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
Washington.  DC  20549  Following  this 
opportunity  for  hearing,  the  Commission 


will  approve  the  applications  if  it  finds, 
based  upon  all  the  information  available 
to  it.  that  the  extensions  of  unlisted 
tradmg  privileges  pursuant  to  such 
applications  are  consisfenf  with  the 
maintenance  of  fair  and  orderly  markets 
and  the  protection  of  investors. 

For  th«  Commission,  by  tW  Division  of 
Market  Regulation,  pursuant  tc  delegated 
authority. 

Shirley  E.  Hollis, 

Assistant  Secretary. 

[FR  Doc.  87-13102  Filed  6-8^-87;  8:45  am) 
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I  Release  34-24544;  File  No.  SR-NASD-87- 

24) 

SeH-Regcilatory  Organizations; 
Proposed  Rule  Change  by  Natlomrf 
Association  of  Securttfea  Deafers,  inc. 

Pursiumt  to  section  19(bKl)  of  the 
Secunties  Exchange  Act  of  1934.  15 
U.S.C.  78«(b)(l),  notice  is  hereby  given 
that  on  juae  2.  1987.  the  National 
AssocialKKi  of  Securities  Dealers.  Inc. 
("NASD  ")  filed  witS  the  Secunties  and 
Exchange  ComHussion  the  proposed  rule 
change  aa  described  m  Items  1,  II.  and  III 
below,  which  Iteias  have  been  prepared 
by  the  NASD.  The  Commnsioii  is 
pubh»hing  this  ORDER  to  solicit 
comments  on  the  proposed  rule  change 
from  uiteresled  persons. 

I.  Self- Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  hereby  requests  that  the 
Secunties  and  Elxchange  Comnussion 
("SEC")  extend  the  period  of 
effectiveness  of  the  NASD  a  Pilot 
Program  for  the  exchange  of  quotation 
information  between  The  International 
Stock  Exchange  of  the  Umted  Kingdom 
and  the  Republic  of  Ireland.  Ltd. 
("Exchange  ).  formerly  The  Stock 
Exchange,  London,  England  and  the 
NASD.  This  matter  was  the  subject  of 
four  previous  filings  by  the  NASD:  File 
Nos.  SR-NASD-86-^,  SR-NASD-86-26. 
SR-NASD-86-35  and  SR-NASD-87-15. 
Each  of  those  filings  was  approved 
timely  by  the  Commission  to  enable 
contintjons  operation  of  the  Pilot 
Program  from  April  22,  T988  through 
)une  3.  \m7.  The  NASD  »  seeking  the 
extension  of  this  approval  until  August 
31,  1987.  The  proposed  extension  will 
permit  continued  operation  of  the  Pilot 
Program  w^ile  the  Commission 
considers  the  disposition  of  File  No.  SR- 
NASD-87-20.  In  that  filing  the  NASD 
requests  Cor.imission  approval  of  the 
Pilot  for  a  prospective  two-year  term  as 
well  as  certain  modifications  in  access 
terms. 
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II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  include  statements  concerning 
the  purpose  of  and  basis  for  the 
proposal  and  discussed  any  comments  it 
received  on  the  proposal.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below 
The  NASD  has  prepared  summaries,  set 
forth  in  sections  (A).  (B)  and  (C)  below, 
of  the  most  significant  aspects  of  such 
staten^nts. 

A.  Self-Regulatory  Organizotton's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

The  purpose  of  this  rule  filing  is  to 
obtain  an  extension  of  the  SEC's 
temporary  approval  of  the  PtJot  Program 
through  AugHSt  31, 1987.  Absent  snch  an 
extension,  the  NASH'S  link  with  the 
Exchange  wrill  fermmate  on  /tme  3, 1987. 

The  Pilot  Program,  which  is  the  first 
transatlantic  commtmication  Hnk  of  its 
kind  between  major  domestic  and 
foreign  equities  marketplaces,  provides 
a  unique  opportunity  to  gather  than 
anafyze  information  leading  to  the 
efficient  and  effective  development  of 
Internationa]  trading,  related  regulatory 
programs  and  potentially  new  systems 
designs.  As  currently  structured,  the 
Pilot  Program  provides  for  the  exchange 
of  market  data,  between  the  NASD  and 
the  Exchange,  without  charge,  on  a 
group  of  securities  of  international 
interest  and  the  transmission  of  that 
data  by  the  recipient  [NASD  or 
Exchange)  to  its  current  subscribers  as 
part  of  either  NASDAQ  Level  2/3, 
TOPIC  or  TOPICLINE  service.  WTien 
the  Pilot  Program  was  originally  filed 
[i.e..  File  No.  SR-NASD-86-4].  the 
NASD  requested  the  SEC's  approval  of 
the  Pilot  for  a  two  year  period.  At  the 
SEC's  request,  however,  the  NASD  has 
acquiesced  in  the  Agency's  approval  of 
the  Pilot  for  shorter,  consecutive  time 
periods. 

This  tentative  approach  is  not 
traceable  to  any  regulatory  concern, 
actual  or  potential,  arising  from  the 
linkage's  daily  operation.  Rather,  the 
SEC's  reluctance  to  approve  the  Pilot 
Program  for  a  two  year  term  relates  to 
the  fact  that  the  broker-dealers  able  to 
access  quotes  disseminated  via  the 
linkage  are  not  assessed  an  additional 
fee  for  that  access.  This  issue  was 
raised  by  one  vendor  of  securities 
market  information  (hereinafter  referred 
to  as  the  "Vendor")  during  the  SEC's 
notice  and  comment  procedure  on  the 
original  rule  filing  (File  .\o.  SR-NASD- 


86-4).'  Vendor  claimed  that  this  aspect 
of  the  Pilot  Program  was  anticompetitire 
because  Vendor  could  not  obtain  access 
to  linkage  data  Iparticulariy  market 
marker's  quotations)  from  the  NASD  or 
the  Exchange  on  the  same  terms  as 
participating  brokers,  i.e.,  at  no  cost 
Further,  Vendor  mamtained  that  the 
NASD  was  utilizing  its  status  as  a  self- 
regulatory  organization  to  impede 
corapetitron  from  Vendor  by  virtue  of 
the  NASD's  receivmg  quotation 
information  from  the  Exchange  on  a 
preferential  basis. 

The  Association  continues  to  believe 
that  the  legal  and  economic  arjjuments 
that  Vendor  previoBsly  raised  are 
lacking  in  merit.  Moreover,  those 
arguments  suggest  a  misperception  of 
the  economic  incentives  that  have 
prompted  various  market  centers  to 
initiate  international  hnkages  in  recent 
years.  Nonetheless,  the  NASD  and  the 
Exchanged  have  re-examined  the 
original  access  terms  for  the  Pilot 
Program  and  proposed  ceriair 
modifications  in  File  No.  SR-NASD-87- 
20.*  Generally,  the  proposed 
modifications  would  narrow  the 
universe  of  firms/terminals  accessing 
linkage  data  at  no  cost.  Such 
modifications  were  based  in  part  upon 
the  preliminary  results  of  an  Exchange 
survey  to  provide  objective  mformalion 
respecting  the  breadth  of  dissemination 
of  Pilot  data  among  Exchange  members. 
This  information  should  also  respond 
definitively  to  specific  questions  raised 
by  the  Commission  staff. 

Becanse  the  final  snrvey  resHlts  will 
become  available  during  the  week  of 
June  1.  1987.  the  Commission  staff  has 
requested  additional  time  to  analyze 
that  data  tc  conjunction  with 
formulating  a  recomroendation  to  the 
CommissKm  on  File  No.  SR-NASD-87- 
2a  Therefore,  the  NASD  has  submitted 
the  instant  filing  to  sustain  the  operation 
of  the  Pilot  Program  until  Ai^msl  31. 
1987  pursuant  to  terr^Kirary  Commission 
approval.  During  the  requested 
extension,  only  information  on  a  limited 
group  of  securities  of  rntemational 
interest  will  be  exchanged  on  a  like  kind 
basis  in  heu  of  separate  and  offsetting 
monetary  transfers.  Further,  the  .N'ASD 
and  the  Exchange  will  refrain  from 


'  See  letter  from  Dampl  T  Brook*  Cadwalsder 
Wickersham  h  Taft,  Counsel  for  tnstmpt 
Corpoiaftoa  to  John  WheHcr.  Sfcirtarr  SEC  6%ia6 
\fn\  le.  vmb  See  a  in  SecmnTws  txcr.aniic  Act 
Release  ^ia.  231S6  (Apru  Z:   198fri.  SI  n<  1^88  tAprU 
29.  1986J. 

''  See  Retesie  No.  34-243W  fApril  17, 1987).  52  FT? 
1.1891  (.AprH  27,  Ism  Ir  ttin-  frlmj!.  the  NASD  atio 
leelu  approval  of  the  Hiol  Prolan  ler  i  two-vear 
ttm  w^nck  wotttd  cetnmeace  frooi  Aw 
Conunwtiont  approval  oi  File  Na  SR-I«iASI>-87-2a 
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introducing  an  automatic  execution 
linkage  durmR  this  temporary  extension 
of  the  t^lot  Program 

The  NASD  beheves  thnl  the  Pilot 
Program  and  the  requested  extension 
thereof,  are  consistent  with  sections 
nA(a)(l)  (B)  and  (C).  15A(b)(8).  and 
17A(a)(l)  (C)  and  (D)  of  the  Act. 
Subsections  (B)  and  (C)  of  section 
nA(a)(l)  set  forth  the  Congressional 
goals  of  achieving  more  efficient  and 
effective  market  operations,  the 
availability  of  information  with  respect 
to  quotations  for  securities  and  the 
execution  of  investor  orders  in  the  best 
market  through  new  data  processing  and 
communications  techniques.  Section 
15A(b|(8)  requires  that  the  rules  of  the 
Association  be  designed  "to  foster 
cooperation  and  coordination  with 
persons  engaged  in  regulating,  clearing, 
settling,  processing  information  with 
respect  to.  and  facilitating  transactions 
in  securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  *   *   *."  S€ctionl7A(a)(l) 
sots  forth  the  Congressional  goal  of 
linking  all  clearance  and  settlement 
facilities  and  reducing  costs  involved  in 
the  clearance  and  settlement  process 
through  new  data  processing  and 
communications  techniques.  The  NASD 
believes  that  the  requested  extension  of 
approval  for  the  Pilot  Program  will 
foster  significant  progress  toward  these 
ends  by  providing  the  cooperative 
regulatory  environment  and  operating 
experience  necessary  to  realize  these 
goals  in  the  international  marketplace. 

B.  Self- Regulatory  Organization's 
Statement  on  Burden  on  Competition 

In  its  first  release  announcing 
temporary  approval  of  the  Pilot  Program, 
the  Commission  articulated  arguments 
made  by  Vendor  regarding  the 
competitive  impact  that  the  Program 
may  have  on  Vendor.  These  arguments 
were  summarized  in  the  preceding 
section.  In  response,  the  NASD  and  the 
Exchange  re-examined  the  existing 
access  terms,  and  have  proposed  to 
narrow  the  universe  of  firms/terminals 
permitted  access  to  linkage  data  at  no 
cost.  These  changes  are  contained  in 
File  No.  SR-NASD-«7-20.  Hence,  the 
NASD  and  the  Exchange  are  making  a 
good  faith  effort  to  address  the 
preceived  competitive  concerns  raised 
by  Vendor  and  reiterated  by  the  SEC  in 
its  original  release.  In  light  of  these 
factors,  the  NASD  believes  that  no 
additional  competitive  burden  would  be 
created  by  the  SEC's  extension  of  the 
Pilot  Program  until  Augu.st  31. 1987. 

During  the  period  of  extension 
requested  herein,  no  use  will  be  made  of 
the  information  exchanged  for  purposes 
of  operation  of  an  automatic  execution 


system.  Given  the  limited  numbers  of 
securities  involved,  the  limited  use  to  be 
made  of  the  information  exchanged,  and 
the  NASD's  efforts  to  address  the 
competitive  issues  previously  raised,  the 
NASD  submits  that  the  benefits  to  be 
derived  from  the  further  extension  of  the 
Pilot  Program  significantly  outweigh  any 
perceived  burden  upon  competition  and 
matenally  advance  the  purposes  to  be 
served  under  the  above-referenced 
sections  of  the  Act. 

C.  Self  Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others. 

Not  applicable. 

III.  Date  of  Effectiveness  of  lh« 
Proposed  Rule  Change  and  Tuning  for 
Commission  Action 

The  NASD  requests  the  Commission 
to  find  good  cause  for  approving  the 
proposed  rule  change  pnor  to  the  30th 
day  after  its  publication  in  the  Federal 
Register,  and.  in  any  event,  by  June  3, 
1987.  the  expiration  date  for  the  Pilot 
Program.  The  NASD  believes  that  the 
continuation  of  the  Pilot  Program 
provides  an  opportunity  to  develop 
additional  information  leading  to  the 
efficient  and  effective  development  of 
international  trading,  related  regulatory 
programs  and  the  potential  for  new 
system  designs.  Accordingly,  the  NASD 
believes  that  good  cause  exists  to 
accelerate  the  effectivenesses  of  the  rule 
change  to  no  later  than  June  3,  1987. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  the  NASD  and,  in 
particular,  the  requirements  of  sections 
llA(a)(l)  (B)  and  (C).  and  15A(b)(8),  and 
17A(a)(l)  (C)  and  (D)  and  the  rules  and 
rtjgulations  thereunder. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof 
Specifically,  accelerated  approval  and 
the  continuation  of  the  Pilot  Program 
will  benefit  public  Investors  and  provide 
the  opportunity  to  develop  additional 
information  leading  to  the  efficient  and 
effective  development  of  international 
trading,  related  regulatory  programs  and 
the  potential  for  new  system  designs. 
The  Commission  recognizes  that  without 
accelerated  approval  the  authorizations 
for  the  Pilot  Program  will  expire  June  3, 
1987.  The  Commission  believes  that 
accelerated  approval  will  avoid  an 
unnecessary  interruption  of  the  Pilot 
Program  while  allowing  the  NASD  to 
complete  its  good  faith  effort  to  gather 
data  in  response  to  the  Commission 


staffs  inquiries  concerning  the 
feasibility  of  narrowing  the  universe  of 
firms  and  terminals  accessing  linkage 
data  at  no  cost.  The  Commission  has 
requested  that  the  NASD  gather  and 
analyze  the  relevant  data  necessary  to 
amend  its  permanent  rule  filing.  SR- 
NASD-87-20.  The  Commission  does  not 
believe  that  the  linkage  should  be 
terminated  while  these  efforts  are 
ongoing.  The  Commission  believes  that 
the  benefits  of  extending  its  approval  of 
the  Pilot  Program  on  a  temporary  basis 
outweigh  any  potential  adverse  effects 
dunng  the  period  of  the  rule  change's 
effectiveness. 

IV.  Solidtatioa  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street  .NW  , 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
and  all  written  statements  with  respect 
to  the  proposed  rule  change  that  are 
filed  with  the  Commission,  and  all 
written  communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  communications  that  may  t>€ 
withheld  from  the  public  in  accordance 
with  the  provisions  of  5  U.S.C  552.  will 
be  available  for  Inspection  and  copying 
In  the  Commission's  Public  Reference 
Room  Copies  of  such  filings  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD  and 
should  refer  to  file  number  SR-NASD- 
87-24  and  should  be  submitted  by  June 
30,  1987. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  referenced  above 
be.  and  hereby  is,  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
aulhonty,  17  CFR  2a)  30-3(a)(12). 

Dated;  June  3,  1987. 
|o«athao  G.  Kati. 
Socn'tnry 
[W.  Uoc.  87-13106  Filed  6-6-87;  8.45  am] 
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SeK-Regutatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Philadelptiia  Stock  Exctiange, 
tnc. 

June  4.  1987. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
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pursuant  to  section  12(0(11(8)  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  12f-t  thereunder,  for  unlisted 
trading  privileges  in  the  foriowing 
securities: 

Lukens.  Inc.  fDelaware)  [Holding 
Company) 

Common  Capital  Stock,  $0.01  Par 
Value  (File  No.  7-0189) 
Shaklee  Corporation  (Delaware) 

Common  Stock,  No  Par  Value  (File    ' 
No.  7-0190) 
Federal  National  Mortgage  Association 

Warrants  expiring  February  25. 1991 
fFileNo.  7-0191) 
National  Semiconductor  Corporation 

Warrants  expiring  May  1992  fFile  No. 
7-0192) 
These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  June  25. 1387. 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  v^ith  the  Secretary  of  the 
Securities  and  Exchange  Commission. 
Washington,  DC  20549.  Following  this 
opportunity  for  hearing,  the  Commi^ion 
will  approve  the  application  if  it  finds, 
based  upon  all  the  information  available 
to  it.  that  the  extensions  of  unlisted 
trading  privileges  pursuant  to  such 
applications  are  consistent  with  the 
maintenance  of  fair  and  orderly  markets 
and  the  protection  of  investors. 

For  the  Conunission,  by  the  Division  of 
Market  Regulation,  pursuaot  to  deJegated 

authority. 

Shirley  E.  Mollis.  . 

Assisfant  Secretary. 

[FR  Doc.  87-13103  Filed  6-8-87;  8:45  am  J 
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Self -Regulatory  Organizatlont; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportur>lty  for 
Hearing;  Philadelphia  Stock  Exchange, 
Inc. 

June  4. 1997. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
pursuant  to  section  12(f)ll)(B)  of  the 
Securities  Exchange  Act  of  1934  and 
Rulel2f  1  thereunder,  for  unlisted 
trading  prnileges  in  the  following 
securities: 

Standard  Brands  Paint  Company 
Common  Stock.  $1.00  Par  Value  [File 
No.  7-0193) 
First  Financial  Fund.  Inc. 


Common  Stock.  $0,001  Par  Value  (File 
No.  7-0194) 
Getty  Petroleum  Company 
Common  Stock,  $0.10  Par  Value  CFile 
No.  7-0195) 
Global  Yield  Fund.  Inc. 

Common  Stock,  $.01  Par  Value  fFile 
No.  7-0196) 
Kaufman  4  Broad  Home  Corporation 
Common  Stock.  $1.00  Par  Value  fFile 
No.  7-0197) 
The  Mead  Corporation 
Common  Stock,  No  Par  Value  (File 
No.  7-0198) 
Pier  1  Imports.  Inc. 
Common  Stock,  yi.OO  Par  Vahie  (File 
No.  7-0199) 
Snap-On  Tools  Corporation 
Common  Stock.  $1.00  Par  Value  fFile 
No.  7-0200) 
USLIFE  Corporation 
Common  Stock.  $1.00  Par  Value  (File 
No.  7-0201) 
These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  r^orting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  June  25,  1987, 
written  data,  views  and  arguments 
concerning  the  atwve-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission. 
Washington.  DC  20549.  Following  this 
opportunity  for  hearing,  the  Commission 
will  approve  the  application  if  it  finds, 
based  upon  all  the  information  available 
to  it  that  the  extensions  of  unlrsted 
trading  pnvileges  pursuant  to  such 
application*  are  conaistent  with  the 
maintenarx^e  of  fair  and  orderly  markets 
and  the  protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Reguiatjon,  pursuant  to  delegated 
authority. 

Shirley  E.  HoHis,  < 

Assistant  Secretary. 

[FR  Doc.  87-13104  Filed  6-8-87;  8;45  amj 
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IRelease  No.  IC-15766  (File  No.  8l2-«747)) 

General  Electric  Co.  and  General 
Electric  Investment  Corp.;  Filing  of 
Application  and  Order  of  Temporary 
Exemption 

June  4,  1987. 

Notice  is  hereby  given  that  General 
Electric  Company  ("GF).  3135  Easton 
Turnpike.  Fairfield,  CT  06431,  and 
General  Electric  Investment  Corporation 
("Investment  Corporation"),  292  Long 
Ridge  Road,  Stamford,  CT  06904, 
(collectively.  "Applicants"]  filed  an 


application  (the  '  Appbcation")  on  June 
4, 1987.  pursuant  to  section  9(c)  of  the 
Investment  Company  Act  of  1940  (the 
"Act")  for  a  permanent  order  of 
exemption  from  the  provisions  of  section 
9(a)  of  the  Act  operative  as  a  result  of 
entry  of  an  injunction  against  Kidder. 
Peabody  &  Co.  Incorporated  described 
therein,  and  for  an  order  of  temporary 
exemption  from  section  9(c). 

Applicants  state  that  the  Application 
is  made  on  behalf  of  themselves  and  all 
companies  (as  defined  in  the  Act)  which 
are  directly  or  indirectly  controlled  by 
GE,  other  than  Kidder.  Peabody  Group 
Inc.  ("Group").  Kidder,  Peabody  &  Co. 
Incorporated  ("Kiddef")  or  any  company 
controlled  by  Group  or  Kidder  (the  "GE 
Subsidiaries").  According  to  the 
Application.  Group,  Kidder  and  a 
subsidiary  of  Kidder  are  making  a 
separate  application  for  an  exemption 
pursuant  to  sectian  9(c)  of  the  Act 

The  Application  states  that  GE  is  a 
New  York  corporation  and  a  diversified 
manufactured,  technology, 
communicatkons.  financial  services  and 
consumer  services  company.  GE  owns 
all  of  the  outstanding  common  slock  of 
Investment  Corporation,  a  Delaware 
corporation,  and  has  numerous  other 
subsidiaries.  Applicants  stale  thai  r  ■ ..  . 
Investment  Corporation  serves  as 
investment  adviser  to  the  following 
registered  investment  companies:  Elfun 
Trusts.  EJfun  Income  Fund.  Elfun  Tax- 
Exempt  Income  Fur>d,  General  Electric  S 
S  S  Program  Mutual  Fund,  and  General 
Electric  S  &  S  Program  Long  Term 
Interest  Fund  (the  "GE  Investment 
Companies").  According  to  the  ! 

Application.  Investment  Corporation 
proposes  to  act  as  investment  adviser  to 
additional  investment  companies  in  the 
future,  including  several  investment 
compianies  which  are  in  preparation  for 
registration. 

Application  state  the  GE.  through  a 
wholly-owned  subsidiary,  acquired 
approximately  eighty  percent  of  the 
issued  and  outstanding  common  stock  of 
Kidder  after  the  conduct  which  is  the 
subject  of  the  injunction  against  Kidder 
is  alleged  to  have  occurred. 
Subsequently,  according  to  the 
Application.  Group  was  formed  as  a 
holding  company  and  GE.  through  a 
wholly-owned  subsidiar>',  owns  80%  of 
the  issued  and  outstanding  common 
stock  of  Group,  and  Group  owns  all  of 
the  issued  and  outstanding  common 
stock  of  Kidder.  Applicants  state  that 
GE  controls  Group  and  Kidder,  and  that 
all  GE  Subsidiaries,  including 
Investment  Corporation,  are  under 
common  control  with  Group  and  Kidder. 
Accordingly,  GE  and  all  GE 
Subsidiaries,  including  Investment 
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Corporation,  are  affiliated  persons  of 
Kidder  within  the  meaning  of  the  Act. 

According  to  the  Application,  on  June 
4,  T987.  the  Commission  filed  a 
complaint  (the  "Complaint")  in  the 
United  States  District  Court  for  the 
Southern  District  of  New  York  in  a  civil 
action  entitled  Securities  and  Exchange 
Commission  v.  Kidder  Peabody  8r  Co. 
Incorporated,  87  Civ.  3869  (RO)  (the 
"SEC  Action").  Applicants  state  that,  on 
the  same  day,  Kidder  entered  into,  and 
the  parties  filed  in  the  SEC  Action  a 
related  Consent  and  Undertakings  in 
which  Kidder  neither  admitted  nor 
denied  any  of  the  allegations  in  the 
Commissions  Complaint  except  as  to 
jurisdiction,  but  agreed  to  establish  a 
fund  of  approximately  $13,878,101  which 
would  be  available  to  compensate 
anyone  with  valid  claims  of  injury  from 
the  conduct  alleged,  and  to  pay  a 
penalty  to  the  US.  Treasury  of 
approximately  $11,818,874.  Pursuant  to 
the  Consent  and  Undertakings,  the 
District  Court  entered  a  Final  ludgment 
of  Permanent  Injunction  and  Other 
Relief  against  Kidder  (the  "Final 
judgment").  Accordingly  to  the 
Application,  among  other  provisions,  the 
Final  [udgment  enjoins  Kidder  from 
engaging  in  certain  transactions,  acts  or 
practices  which  constitute  or  would 
constitute  violations  of  sections  7(c). 
10(b),  14(e)  and  17(a)(1),  or  constitute  or 
would  constitute  aiding  and  abetting 
violations  of  sections  15(c)(3)  and 
17(a)tl),  of  the  Securities  Exchange  Act 
of  1934  (the  "Exchange  Act")  and 
various  rules  promulgated  thereunder. 

According  to  the  Application,  also  on 
June  4. 1987,  the  Commission  instituted 
administrative  proceedings  against 
Kidder  pursuant  to  secion  15(b)(4y  of  the 
Exchange  Act,  entitled  In  the  Matter  of 
Kidder.  Peabody  &  Co..  Incorporated. 
Administrative  Proceeding  File  No.  3- 
6855  (the  "SEC  Order").  Applicants  state 
that,  on  the  same  day,  Kidder  filed  an 
Offer  of  Settlement  (the  "Offer")  with 
respect  to  the  SEC  Order,  which  was 
accepted  by  the  Commission  and 
incorporated  into  the  SEC  Order  (See 
Exchange  Act  Release  No.  24543).  The 
Applicants  state  that  the  Final  Judgment 
was  the  basis  for  the  SEC  Order. 

Section  9(a)(2)  of  the  Act  provides,  in 
pertinent  part,  that  it  is  unlawful  for  any 
person  to  serve  or  act  in  the  capacity  of 
investment  adviser  or  depositor  of  any 
registered  investment  company,  or 
principal  underwriter  for  any  registered 
open-end  investment  company, 
registered  unit  investment  trust  or 
registered  face-amount  certificate 
company,  if  such  person,  by  reason  of 
any  misconduct,  is  permanently  or 
temporarily  enjoined  by  order, 


judgment,  or  decree  of  any  court  of 
competent  jurisdiction  from  engaging  in 
or  continuing  any  conduct  or  practice  in 
connection  with  the  purchase  or  sale  of 
any  security  Section  9(a)(3)  of  the  Act 
provides  that  it  shall  be  unlawful  for  a 
company,  any  affiliated  person  of  which 
is  ineligible  by  reason  of  section  9(a)(1) 
or  9(a)(2)  of  the  Act  to  serve  in  the 
foregoing  capacities. 

Section  9(c)  provides  that,  upon 
application,  the  Commission  shall  by 
order  grant  an  exemption  from  the 
provisions  of  section  9(a),  either 
unconditionally  or  on  an  appropriate 
temporary  or  other  conditional  basis,  if 
it  is  established  that  the  prohibitions  of 
section  9(a),  as  applied  to  the  applicant, 
are  unduly  or  disproportionately  severe, 
or  that  the  conduct  of  such  person  has 
been  such  as  not  to  make  it  against  the 
public  interest  or  protection  of  investors 
to  grant  such  application. 

Applicants  submit  that  the 
prohibitions  of  section  9(a)  of  the  Act. 
operative  as  a  result  of  entry  of  the  Final 
Judgment  against  Kidder  in  the  SEC 
Action,  would  be  unduly  and 
disproportionately  severe  as  applied  to 
Applicants  and  the  GE  Subsidiaries,  and 
the  the  conduct  of  Applicants  and  the 
GE  Subsidiaries  has  been  such  as  not  to 
make  it  against  the  public  interest  or 
protection  of  investors  to  grant  this 
Application. 

Applicants  state  that  they  base  the 
Applicant  on  the  following  grounds: 

1.  Applicants  are  subject  to  the 
prohibitions  of  section  9(a)  solely 
because  they  and  the  GE  Subsidiaries 
are  affiliated  persons  of  Kidder  within 
the  meaning  of  the  Act.  Niether  GE. 
Investment  Corporation  nor  any  of  the 
other  GE  Subsidiaries  were  subjects  of 
the  Complaint,  the  Final  judgment  or  the 
SEC  Order.  In  fact,  the  transactions 
referred  to  in  the  Complaint  and  the  SEC 
Order  are  all  alleged  to  have  occurred 
prior  to  June  11, 1986,  the  date  on  which 
GE,  through  a  subsidiary,  acquired 
Kidder.  Until  June  11,  1986,  the  common 
stock  of  Kidder  was  owned  entirely  by 
Kidder's  then  officers  directors  and 
employees. 

2.  On  June  11, 1986,  General  Electric 
Financial  Services.  Inc.  ("Financial 
Services"),  a  wholly-owned  subsidiary 
of  GE.  acquired  approximately  eighty 
percent  of  Kidder's  then  outstanding 
common  stock.  Thereafter,  m 
September.  1986.  Group  was  formed  as  a 
holdirvg  company,  which  through  Kidder 
and  various  other  subsidiaries  of  Group 
has,  since  October,  1986.  carried  on  the 
businesses  theretofore  conducted  by 
Kidder  and  Its  various  subsidiaries. 
Neither  at  the  time  of  Kidder's 
acquisition  by  Financial  Services  nor  at 


the  time  of  the  formation  of  Group  did 
GE,  Financial  Services  or  Investment 
Corporation  have  any  knowledge,  or  any 
reason  to  know,  of  the  circumstances 
which  form  the  subject  of  the  Complaint, 
the  Final  Judgment  or  the  SBC  Order. 

3.  The  facts  and  circumstances  to 
which  the  Complaint,  the  Final  Judgment 
and  the  SBC  Order  relate  do  not  in  any 
way  involve  any  activities  of  GE. 
Investment  Corporation  or  any  other  GE 
Subsidiary. 

4.  None  of  the  GE  Investment 
Companies  were  in  any  way  involved  in 
any  of  the  transactions  referred  to  in  the 
Complaint  or  in  the  SEC  Order 

5.  Denial  of  the  requested  order  would 
be  detrimental  to  investors  in  the  GE 
Investment  Companies,  since  those 
investors  would  no  longer  have  the 
services  of  their  investment  adviser. 

8.  Denial  of  the  requested  order  could 
result  in  further  harm  to  investors  in  the 
GE  Investment  Companies  because  of 
the  uncertainty  caused  by  a  prohibition 
against  Investment  Corporation's 
serving  as  adviser  to  the  GE  Investment 
Companies,  which  might  bring  about 
multiple  redemptions  of  the  shares  of 
such  funds. 

7.  Applicants  have  not  previously  filed 
an  application  for  relief  pursuant  to 
section  9(c)  of  the  Act. 

8.  The  prohibitions  of  section  9(a) 
would  be  unduly  and  disproportionately 
severe  as  applied  to  Applicants  and  the 
GE  Subsidianes.  given  the 
circumstances  underlying  the  SEC 
Action,  the  facts  referred  to  in 
paragraphs  1  through  4  above  and 
Applicants'  record  of  no  prior 
Commission  enforcement  proceedings 
for  violations  of  the  Act. 

9.  Applicants  believe  that  Investment 
Corporation's  ability  to  serve  as 
investment  adviser  to  the  GE  Investment 
Companies,  and  the  ability  of 
Applicants  and  the  GE  Subsidiaries  to 
act  in  the  capacities  referred  to  in 
section  9(a)  of  the  Act,  and  to  comply 
with  the  requirements  of  the  Act,  should 
not  be  impaired  by  the  existence  of  the 
Final  Judgment 

10.  By  reason  of  the  foregoing,  the 
conduct  of  Applicants  and  the  GE 
Subsidiaries  has  been  such  as  not  to 
make  it  against  the  public  interest  or  the 
protection  of  investors  to  grant  the 
Application. 

In  makir\g  the  Application.  Applicants 
stale  that  they  acknowledge,  understand 
and  agree  that  the  Application  and  any 
temporary  exemption  issued  shall  be 
without  prejudice  to  the  Commission's 
consideration  of  any  other  application 
for  exemptions  from  statutory 
requirements  by  Applicants  and  the  GE 
Subsidianes,  including  the  consideration 


of  their  AppUcation  for  a  permaiKnt 
exemption  pursuant  to  section  9(c)  from 
the  provisKXM  of  sectranc  9(a]  of  the 
Act,  or  ^^e  revocatwn  or  removal  of  any 
temporary  exemption  granted  in 
connection  with  the  Apphcation. 

Based  upon  the  foregoing,  rnchiding 
Apphcants'  representations,  the  Final 
Judgment  and  the  SEC  Order,  and  the 
remedial  provisions  resulting  therefrom, 
the  Commission  has  considered  the 
noaffer  and  finds,  under  the  standards  of 
section  9(c)  of  the  Act  applicable  to  this 
matter,  that  Applicants  have  made  the 
necessary  showing  to  justify  granting  of 
a  temporary  exemption. 

Accordingly,  it  is  ordered,  pursuant  to 
section  9{c)  of  the  Act,  that  Applicants 
and  the  CE  Subsidiaries  (as  defined 
above)  are  hereby  temporarily  exempted 
from  the  provisions  of  section  9(a)  of  the 
Act,  operative  as  a  rewih  of  entry  of  the 
Final  Judgment  against  Kidder  in  the 
SEC  ActuHk  until  the  Commission  takes 
final  action  on  the  Application  for  an 
order  permanently  exemptii^ 
Applicants  and  the  GE  Subsidiahes  (at 
defined  above)  from  the  provisions  of 
section  9(a). 

Notice  u  further  given  that  any 
Interested  person,  may,  not  later  than 
June  29. 1987,  at  5:30  pjn.,  submit  to  the 
Commission,  m  writing,  a  request  for  a 
hearing  on  the  application  accompanied 
by  a  statement  »s  to  the  nature  of  his 
interest,  the  reasons  forsnch  reqttest 
and  the  issues,  if  any,  of  fact  or  law 
proposed  to  be  controverted,  or  he  may 
request  that  he  be  notified  if  the 
Commission  shall  order  a  hearing 
thereon.  Any  such  communication 
should  be  addressed:  Secretary, 
Secunties  and  Exchange  Commission, 
Washington,  DC  20549.  A  copy  of  such 
request  shall  be  served  personalfy  or  by 
mail  upon  Applicants  at  the  addresses 
stated  above.  Proof  of  such  service  fby 
affidavit  or,  in  the  case  of  an  attomey- 
at-law,  by  certificate)  shall  be  filed 
contemporaneously  with  the  request.  As 
provided  by  Rule  0-5  of  the  Rules  and 
Regulations  promulgated  under  the  Act. 
a  permanent  order  disposing  of  the 
application  herein  will  be  issued  as  of 
course  following  said  date  unless  the 
Commission  thereafter  orders  a  hearing 
upon  request  or  upon  the  Commission's 
own  motion.  Persons  who  request  a 
hearing,  or  advice  as  to  whether  a 
hearing  is  ordered,  will  receive  any 
notices  and  orders  issued  in  this  matter, 
including  the  date  of  the  hearing  (if 
ordered)  and  any  postponements 
thereof. 
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By  the  ComBtisuon. 
Shfcley  E.  KoOta,  " '^" 

■Assistant  Secretary. 
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[Release  Ma— 15765  (Ftte  No.  ei>-*746)] 

Kidder,  Peabody  Group  Inc.,  et  al; 
Filing  of  Application  and  Order  of 
Temporary  Exemption 

June  4, 1987. 

Notice  is  hereby  given  that  Kidder, 
Peabody  Group  Inc  ("Group").  Kidder, 
Peabody  &  Co.  incorporated  ("Kidder"), 
and  Webster  Management  Corporation 
("Webster")  (collectively,  "Apphcants  *), 
20  Exchange  Place,  New  York,  NY  10005. 
filed  an  application  (the  "Application") 
on  |une  4. 1987,  pursuant  to  section  9(c) 
of  the  hivestment  Company  Act  of  1940 
(the  "Act")  for  an  order  exempting 
Applicants  permanently  from  the 
provisions  of  section  B(a)  of  the  Act 
operative  as  a  result  of  entry  of  an 
injuction  against  Kidder  described 
therein,  and  for  an  order  of  temporary 
exemption  from  section  9(a). 

Applicants  state  that  each  of  them  is  a 
Delaware  corporation,  and  that  Kidder, 
a  wholly-owned  subsidiary  of  Groop.  is 
a  registered  broker-dealer  and 
registered  investment  adviser  with  over 
70  offices.  According  to  the  Application. 
Webster  is  wholly-owned  by  Kidder  aiid 
Croup  is  a  holding  company  which  is  80 
percent  owned  by  a  wbolly-owned 
subsidiary  of  General  Electric  Company 
("GE").  a  New  York  corporation,  and  20 
percent  owned  by  ofTicers  and 
employees  of  Group  and  its  subsidiaries. 
Accordingly.  Webster  and  Group  are 
affiliated  persons  of  Kidder  within  the 
meaning  of  the  Act. 

Applicants  state  that  Webster  is 
registered  as  an  investment  adviser 
under  the  Investment  Advisers  Act  of 
1940  (the  "Advisers  Act").  Applicants 
state  that  Webster  serves  as  investment 
adviser  to  the  following  registered 
investment  companies:  Kidder,  Peabody 
Equity  Income  Fund,  Inc.;  Kidder, 
Peabody  Exchange  Money  Fund;  Kidder, 
Peabody  Govenunent  Income  Fund,  Inc.; 
Kidder.  Peabody  Government  Money 
Fund,  Inc.;  Kidder,  Peabody 
MarketGuard  Appreciation  Fund; 
Kidder.  Peabody  Premium  Account 
Fund;  Kidder,  Peabody  Special  Growth 
Fund,  Inc;  Kidder,  Peabody  Tax  Exempt 
Money  Fund,  Inc.;  Kidder,  Peabody  Tax- 
Free  Income  Fund;  and  Webster  Cash 
Reserve  Fund,  Inc.  (the  "Kidder 
Investnient  Companies").  Applicants 
state  that  Webster  manages  in  excess  of 
$3.5  billion  as  investment  a<h'iser  for 
these  mutual  funds.  According  to  the 


Application,  Webeter  proposes  to  ad  as 
investment  athriser  to  addrtjonal 
investment  com^ftrnti  m  the  future, 
including  several  investment  compenjes 
which  are  in  preparstion  for  registrator 

According  to  the  Apphcation. 
Webster  is  operated  as  a  subsidiary  of 
Kidder,  and  as  sitch  is  separately 
managed.  Webster's  management  sets 
pohcy  regarding  such  matters  as 
investments,  fee  schedules  and  staffing 
and  Webster  places  less  than  ten 
percent  of  its  purchase  and  sale  orders 
for  its  mutual  funds'  securities  with 
Kidder. 

Applicants  also  state  that  Kidder  is 
one  of  several  sponsors  of  a  great 
number  of  series  of  Tax  Exempt 
Securities  Trust,  a  unit  investment  trust 
registered  as  an  investment  company 
with  the  Commission  (the  "UTTs").  and 
that  Kidder  is  the  principal  underwriter 
of  each  of  the  Kidder  Investment 
Companies.  The  Application  states  that 
Kidder  may  sponsor  future  series  of  the 
UITs  and  other  unit  investment  trusts 
which  may  be  organized  in  the  future. 

According  to  the  Application,  on  June 
4, 1987,  the  Commission  filed  a 
complaint  (the  "Complaint")  in  the 
United  States  District  Court  for  the 
Southern  Ehstrict  of  New  York  in  a  civil 
action  entitled  Securities  and  Exchange 
Commission  v.  Kidder  &  Co. 
Incorporated.  87  Civ  3«»  (RO)  (the 
"SEC  Action).  T^e  Apphcants  state  that, 
on  the  same  day,  Kidder,  entered  into, 
and  the  parties  filed  in  the  SEC  Action  a 
related  Consent  and  Undertakings  in 
which  Kidder  neither  admitted  nor 
denied  any  of  the  allegations  in  the 
Complaint  except  as  to  jurisdiction,  but 
agreed  to  establish  a  fund  of 
approximately  $13,676,101  which  would 
be  available  to  compensate  anyone  with 
valid  claims  of  injury  from  the  conduct 
alleged,  and  to  pay  a  penalty  to  the  U.S. 
Treasury  of  approximately  $11,618,874. 
Pursuant  to  the  Consent  and 
Undertakings  the  District  Court  entered 
a  Pmal  Jiidgment  of  Permanent 
Injunction  and  Other  Relief  against 
Kidder  (the  "Final  Judgment '). 
According  to  the  Application,  among 
other  provisions,  the  Final  Judgment 
enjoins  Kidder  from  engaging  in  certain 
transactions,  acts,  practices  or  courses 
of  business  which  constitute  or  would 
constitute  violations  of  sections  7(c), 
10(b),  14(e).  and  17(a)(1).  or  constitute  or 
would  constitute  a^ding  and  abetting 
violations  of  section  15{cM3)  and 
17(a)(1),  of  the  Securities  Exchange  Act 
of  1934  (the  "Exchange  Act")  and 
various  rules  promulgated  thereunder. 

The  Complaint  alleges  that  Kidder 
violated  sections  10(b)  and  14fe)  of  the 
Exchange  Act  and  rules  promulgated 
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thereunder  by  engaging,  for  its  own 
account,  in  purchases  or  sales  of  the 
securities  of  six  named  companies  while 
in  possession  of  material,  non-public 
information  concerning  tender  offers  or 
other  extraordinary  corporate 
transactions  concerning  such 
companies.  The  Complaint  asserts  that 
such  information  was  obtained  by  a 
former  executive  of  Kidder  as  part  of  a 
scheme  for  the  exchange  of  non-public 
information  with  a  partner  at  another 
investment  banking  firm.  These 
allegations  are  directed  to  events  m  1964 
and  1985;  the  executive  ceased 
employment  with  Kidder  in  February, 
1986.  Other  allegations  of  the  Complaint 
allege  violations  by  Kidder  of  sections 
7(c)  and  17(a)(1)  of  the  Exchange  Act 
and  various  rules  promulgated 
thereunder  and  aiding  and  abetting  in 
violations  by  another  entity  of  sections 
15(c)(3)  and  17(a)(1)  of  the  Exchange  Act 
and  various  rules  promulgated 
thereunder.  These  provisions  relate  to 
the  maintenance  and  preservation  of 
accurate  books  and  records,  adherence 
to  margin  requirements  prescribed  by 
the  Federal  Reserve  Board  and 
compliance  with  net  capital 
requirements  applicable  to  broker- 
dealers.  The  violations  alleged  in  the 
Complaint  with  respect  to  all  of  these 
provisions  stem  from  several 
transactions  in  1984  and  1985  involving 
another  broker-dealer.  According  to  the 
Complaint,  oral  understandings  between 
Kidder  and  the  other  broker-dealer 
enabled  the  other  broker-dealer  to  avoid 
adherence  to  the  net  capital 
requirements  and  constituted  an 
impermissible  extention  of  credit  to  such 
entity  by  Kidder. 

According  to  the  Application,  also  on 
June  4. 1987.  the  Commission  instituted 
proceedings  against  Kidder  pursuant  to 
section  15(b)(4)  of  the  Exchange  Act. 
entitleld  In  the  Matter  of  Kidder. 
Peabody,  &  Co.  Incorporated. 
Administrative  Proceeding  File  No.  3- 
6855  (the  "SEC  Order").  Applicants  state 
that,  on  the  same  day,  Kidder  filed  an 
Offer  of  Settlement  (the  "Offer")  with 
respect  to  the  SEC  Order,  which  was 
accepted  by  the  Commission  and 
incorporated  into  the  SEC  Order  (See 
Exchange  Act  Release  No.  24543) 
Applicants  state  that  the  Final  Judgment 
was  the  basis  of  the  SEC  Order  and  that, 
in  the  SEC  Order,  the  Commission 
censured  Kidder  and  ordered  that 
Kidder  comply  with  its  undertakings 
(consisting  of  certain  remedial  measures 
to  be  taken  by  Kidder  designed  to 
prevent  future  occurrence  of  the  conduct 
alleged  in  the  Complaint  and  to  ensure 
Kidder's  compliance  on  an  ongoing 
basis  with  the  federal  securities  laws 


and  the  rules  and  regulations  of  self- 
regulatory  organizations]  set  forth  In  the 
Offer.  .... 

Section  9(a)(2)  of  the  Act  provides,  in 
pertinent  part,  that  it  is  unlawful  for  any 
person  to  serve  or  act  in  the  capacity  of 
investment  adviser  or  depositor  of  any 
registered  investment  company,  or 
principal  underwriter  for  any  registered 
open-end  investment  company, 
registered  unit  investment  trust  or 
registered  face  amount  certificate 
company,  if  such  person,  by  reason  of 
any  misconduct,  is  permanently  or 
temporarily  enjoined  by  order, 
judgment,  or  decree  of  any  court  of 
competent  jurisdiction  from  engaging  In 
or  continuing  any  conduct  or  practice  in 
connection  with  the  purchase  or  sale  of 
any  security.  Section  9(a)(3)  of  the  Act 
provides  that  it  shall  be  unlawful  for  a 
company,  any  affiliated  person  of  which 
is  ineligible  by  reason  of  section  9(a)(1) 
or  9(a)(2)  of  the  Act  to  serve  in  the 
foregoing  capacities. 

Section  9(c}  provides  that,  upon 
application,  the  Commission  shall  by 
order  grant  an  exemption  from  the 
provisions  of  section  9(a),  either 
uncomditionally  or  on  an  appropriate 
temporary  or  other  conditional  basis,  if 
it  is  established  that  the  prohibitions  of 
section  9(a).  as  applied  to  the  applicant, 
are  unduly  or  disproportionately  severe, 
or  that  the  conduct  of  such  person  has 
been  such  as  not  to  make  it  against  the 
public  interest  or  protection  of  investors 
to  grant  such  application. 

Applicants  submit  that  the 
prohibitions  of  section  9(a)  of  the  Act, 
operative  as  a  result  of  entry  of  the  Final 
;udgment  in  the  SEC  Action,  would  be 
unduly  and  disproportionately  severe  as 
applied  to  Applicants  and  that  the 
conduct  of  Applicants  have  been  such 
as  not  to  make  it  against  the  public 
interest  or  protection  of  investors  to 
grant  the  Application. 

Applicants  state  that  they  base  their 
Application  on  the  following  grouds; 

1.  Kidder  provides  a  broad  range  of 
investment  banking  and  financial 
services  on  a  worldwide  basis.  The 
allegations  in  the  Complaint  relate  to  a 
small  number  of  transactions  over  a 
limited  period  of  time.  The  facts  and 
circumstances  to  which  the  Final 
Judgment  and  the  SEC  Order  relate  do 
not  in  any  way  involve  any  activities  of 
Kidder  or  Webster  acting  as  investment 
adviser,  depositor,  sponsor  or  principal 
underwriter  for  any  registered 
investment  company. 

2.  None  of  the  Kidder  Investment 
Companies  were  in  any  way  involved  in 
any  of  the  transactions  referred  to  in  the 
Complaint  or  the  SEC  Order. 


3.  Kidder  has  undertaken  to  take 
certain  steps  designed  to  prevent  future 
occurrence  of  the  conduct  alleged  in  the 
Complaint  and  to  ensure  Kidder's 
compliance  on  an  ongoing  basis  with  the 
federal  securities  laws  and  the  rules  and 
regulations  of  self-regulatory 
organizations.  Such  steps,  which  are 
incorporated  in  the  SEC  Order,  include 
the  following: 

(a)  Kidder's  undertakings  to  retain  a 
consultant  to  conduct  a  review,  focusing 
on  the  subject  matters  and  areas  of 
Kidder's  operations  discussed  in  the 
Complaint,  of  Kidder's  policies, 
procedures  and  practices  to  ensure 
compliance  with  the  federal  securities 
laws,  the  rules  of  selfregulatory 
organizations  and  the  maintenance  of 
adequate  books  and  records,  to  adopt 
the  consultant's  recommendations, 
except  in  those  instances  described  in 
the  SEC  Order  where  satisfactory 
alternatives  has  been  implemented,  to 
deliver  a  copy  of  the  consultant's  report 
to  the  Commission  and  to  participate  in 
a  follow-up  review  of  the 
implementation  of  the  consultant's 
recommendations. 

(b)  Kidder's  undetaking  to  refrain  from 
risk  arbitrage  activities  until  it  has  (1) 
adopted  the  procedures  recommended  in 
the  consultant's  report  or  has  adopted 
satisfactory  alternative  procedures,  and 
(2)  implemented  special  compliance 
procedures  to  review  positions  taken  in 
risk  arbitrage  trading. 

4.  Kidder  has  agreed  to  establish  a 
fund  of  approximately  $13,676,101  which 
would  be  available  to  compensate 
anyone  with  valid  claims  of  injury  from 
the  conduct  alleged,  and  to  pay  a 
penalty  to  the  U.S.  Treasury  of 
approximately  $11,618,674. 

5.  The  personnel  who  had 
responsibility  for  the  transactions 
alleged  in  the  Complaint  have  had  no 
Involvement  with  registered  investment 
companies  and  such  persons  will  not  be 
involved  in  the  future  management  or 
advising  of  any  registered  investment 
company,  or  the  future  distribution  of 
any  registered  investment  company's 
securities  by  any  Applicant. 

6.  The  conduct  that  is  the  subject  of 
the  Complaint,  the  Final  Judgment  and 
the  SEC  Order  is  all  alleged  to  have 
occurred  no  later  than  early  1986.  Since 
that  date,  major  changes  have  occurred 
in  the  ownership,  corporate  structure, 
board  of  directors  and  management  of 
Kidder. 

(a)  On  June  11, 1986,  General  Electric 
Financial  Services  ("Financial 
Services  ").  a  wholly  owned  subsidiary 
of  General  Electric  Company  ('"GE"), 
acquired  approximately  eighty  percent 


of  Kidder's  then  outstanding  common 
stock. 

(b)  In  September,  1986.  Group  was 
formed  as  a  holding  company,  which 
through  Kidder  and  various  other 
subsidiaries  of  Group,  has,  since 
October,  1986,  carried  on  the  businesses 
theretofore  conducted  by  Kidder  and  its 
various  subsidiaries. 

(c)  The  board  of  directors  of  Group, 
the  holding  company  owning  all  of  the 
slock  of  Kidder,  is  now  composed  of 
persons,  a  majority  of  whom  are 
representatives  of  Financial  Services 
and/or  GE. 

(d)  Kidder's  senior  management 
presently  has  among  its  members  a 
number  of  newly-appointed  executives 
whose  historical,  long-standing 
affiliations  have  been  with  GE. 

7.  Kidder  and  Webster  represent  that: 

(a)  At  their  expense,  they  will  retain 
an  outside  consultant  knowledgeable  in 
investment  adviser  and  investment 
company  operations  (the  "Investment 
Company  Consultant ")  to  conduct  a 
review  of  the  policies  and  procedures 
utilized  by  Kidder  and  Webster  to 
prevent  violations  of  the  federal 
securities  laws  in  connection  with  their 
investment  company  business  and  to 
recommend,  where  appropriate,  changes 
in  policies,  procedures  and  staffing 
necessary  to  assure  ongoing  compliance. 
The  Investment  Company  Consultant 
shall  not  be  unacceptable  to  the 
Commission  and  may  be  someone  who 
has  previously  rendered  services  to 
Kidder  or  its  affiliates.  Such  review  shall 
be  completed  within  180  days  of  the 
date  of  the  filing  of  the  Application  with 
the  Commission. 

(b)  They  will,  within  60  days  of  the 
delivery  to  them  of  the  Investment 
Company  Consultant's  report  and 
recommendaions,  submit  such  report 
and  recommendations  to  the 
Commission  together  with  a  report  of 
Kidder  and  Webster  setting  forth  the 
action  they  have  taken  or  propose  to 
take  concerning  implementation  of  such 
recommendations. 

(8)  Denial  of  the  requested  order  could 
result  in  detriment  to  investors  in  the 
Kidder  Investment  Companies,  and  the 
UITs  since  those  investors  would  no 
longer  have  the  services  of  their 
investment  adviser,  depositor,  sponsor 
or  principal  underwriter,  as  the  case 
may  be. 

(9)  Denial  of  the  requested  order  could 
result  in  further  harm  to  investors  in  the 
Kidder  Investment  Companies  and  the 
UITs  because  of  the  uncertainty  caused 
by  Kidder  and  Webster  being  prohibited 
from  serving  the  UITs  and  the  Kidder 
Investment  Companies,  as  the  case  may 
be,  which  might  bring  about  multiple 
redemptions  of  the  shares  of  such  funds 
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or  reduce  the  markelabilty  of  units  in 
the  UITs, 

(10)  No  Applicant  has  previously  filed 
an  application  for  relief  pursuant  to 
section  9(c]  of  the  Act. 

(11)  The  prohibitions  of  section  9(a) 
would  be  unduly  and  disproportionately 
severe  as  applied  to  Applicants,  given 
the  circumstances  underiying  the  SEC 
Action  and  Applicants'  record  of  ho 
prior  Commission  enforcement  » 
proceedings  for  violations  of  the  Act. 

(12)  Applicants  believe  that  Webster's 
ability  to  serve  as  investment  adviser  to 
the  Kidder  Investment  Companies,  and 
the  ability  of  each  of  Applicants  to  act 
in  the  capacities  referred  to  in  section 
9(a)  of  the  Act,  and  to  comply  with  the 
requirements  of  the  Act,  should  not  be 
impaired  by  the  existence  of  the  Final 
Judgment. 

(13)  By  reason  of  the  foregoing,  the 
conduct  of  Applicants  has  been  such  as 
not  to  make  it  against  the  public  interest 
or  the  protection  of  investors  to  grant 
this  Application. 

In  making  the  Application,  each 
Applicant  states  that  it  acknowledges, 
understands  and  agrees  that  (1)  its 
Application  and  any  temporary 
exemption  issued  by  the  Commission  to 
Applicants  shall  be  without  prejuduce  to 
the  Commission's  consideration  of  any 
other  application  for  exemptions  from 
statutory  requirements  by  any 
Applicant,  including  the  consideration  of 
their  Application  for  a  permanent 
exemption  pursuant  to  section  9(c)  from 
the  provisions  of  section  9(a)  of  the  Act, 
or  the  revocation  or  removal  of  any 
temporary  exemption  granted  in 
connection  with  the  Application,  and  (2) 
no  permanent  order  of  exemption  will 
be  issued  by  the  Commission  until  the 
submissions  referred  to  in  paragraph 
7(b)  above  shall  have  been  made. 

Based  upon  the  foregoing,  including 
Applicants'  representations,  the  Final 
Judgment  and  the  SEC  Order,  and  the 
remedial  provisions  resulting  therefrom, 
the  Commission  has  considered  the 
matter  and  finds,  under  the  standards  of 
section  9(c)  of  the  Act  applicable  to  this 
matter,  that  Applicants  have  made  the 
necessary  showing  to  justify  granting  of 
a  temporary  exemption. 

Accordingly,  it  is  ordered,  pursuant  to 
section  9(c)  of  the  Act,  that  Applicants 
are  hereby  temporarily  exempted  from 
the  provisions  of  section  9(a)  of  the  Act. 
operative  as  a  result  of  entry  of  the  Final 
Judgment  in  the  SEC  Action,  until  the 
Commission  takes  final  action  on  the 
Application  for  an  order  permanently 
exempting  Applicants  from  the  ; 

provisions  of  section  9(a). 

Notice  is  further  given  that  any 
interested  person,  may,  not  later  than 
June  29. 1987,  at  5:30  p.m.,  submit  to  the 


Commission,  in  writing,  a  request  for  a 
hearing  on  the  applicatjon  accompanied 
by  a  statement  as  to  the  nature  of  his 
interest,  the  reasons  for  such  request 
and  the  issues,  if  any,  of  fact  or  law 
proposed  to  be  controverted,  or  he  may 
request  that  he  be  notified  if  the 
Commission  shall  order  a  hearing 
thereon.  Any  such  communication 
should  be  addressed:  Secretary, 
Securities  and  Exchange  Commission, 
Washington.  DC  20549^  A  copy  of  such 
request  shall  be  served  personally  or  by 
mail  upon  Applicants  at  the  address 
stated  above.  Proof  of  such  service  (by 
affidavit  or.  in  the  case  of  an  attomey- 
at-law,  by  certificate)  shall  be  filed 
contemp.oraneously  with  the  request.  As 
provided  by  Rule  0-5  of  the  Rules  and 
Regulations  promulgated  under  the  Act, 
a  permanent  order  disposing  of  the 
application  here  in  will  be  issued  as  of 
course  following  said  date  unless  the 
Commission  thereafter  orders  a  hearing 
upon  request  or  upon  the  Commission's 
own  motion.  Persons  who  request  a 
hearing,  or  advice  as  to  whether  a 
hearing  is  ordered,  will  receive  any 
notices  and  orders  issued  in  this  matter, 
including  the  date  of  the  hearing  (if 
ordered)  and  any  postponments  thereof. 

By  the  Commission. 
Shirley  E.  HoUis, 
Assistant  Secretary. 
(FR  Doc.  87-13101  Filed  6-8-87;  8:45  am) 
BILUNO  CODE  WtO-OI-H 


DEPARTMENT  OF  STATE 

IPubHc  Notic*  No.  1012;  Delegation  of 
Authority  No.  164) 

Delegation  of  Authority;  Assistant 
Secretary  for  tt>e  Bureau  of 
International  Narcotics  Matters 

By  virtue  of  the  authority  vested  in  me 
by  section  4  of  the  Act  of  May  28. 1949 
(63  Stat.  Ill;  22  U.S.C.  2658),  as  amended, 
I  hereby  delegate  to  the  Assistant 
Secretary  for  International  Narcotics 
Matters,  the  functions  vested  in  the 
Secretary  of  State  by  Title  III,  Subtitle  C, 
section  3202  of  the  Anti-Drug  Abuse  Act 
of  1986  (Pub.  L  99-570). 

The  Assistant  Secretary  for 
International  Narcotics  Matters  may 
redelegate  to  officers  and  employees 
ujider  his/her  direction  and  supervision 
any  of  the  functions  delegated  to  him/ 
her  above. 

Dated:  May  23, 1987, 
George  P.  Shultz, 

Secretary  of  State. 

[FR  Doc.  87-13033  Filed  6-6-87;  &45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretaiy 

Advisory  Commtttee  for  Reguiatory 
Negotiation  Concerning 
Nondiscflmination  on  the  Basis  of 
Handicap  in  Air  Travet;  Meetings 

AQENCV:  DepiirtHi«nl  of  TransporlaJKMi. 
Office  of  the  Secrplary. 
ACTtOM:  Notice;  Sciieduie  oi  Advisory 
Cornmitt»?€  Meeting?*. 


SUMMARY:  The  Department  of 

Transportation  gives  notice,  as  required 

by  the  Federal  Advisory  Q>mmittee  Act 

(Pub  L  92^463).  that  raeelii;«8  o/  its 

Advisory  Committee  on  Kt^^uLitory 

Negotiation  (ciraceroiRK 

nontiiscrunuxation  on  the  busis  of 

hiindicap  in  air  travel)  will  mmii  during 

1967  on  the  date*  tisted  hwUrw. 

DATES:  Meelixi|{8  oi  the  AdvuK>ry 

Committee  are  »chedui«d  on  tlie 

following  d«tes 

Weiinesday.  |une  10 

Tuesday, fune  16 

Tuesday.  June  23 

Thursday.  |uiy  a  ^*    - 

W'edrtesday.  )uiy  22  ' ' 

Thursday,  July  2J  *••..•- 

Mondny,  Auj^u.st  10  "'"        • 

Tuesday,  August  11  "  '^ 

Thursday.  August  20 

Wednesday.  Septeml>er  2 

Thur»d»y,  Sf^pteinber  3 

Wednesday.  September  9 

Thursddy.  SeptemtHir  10 

Wednesday.  September  23 

Monday,  October  5  ; 

Tuesday.  October  6 

Thursday.  October  15 

Friday.  October  18         .»   •  >        t 

Monday,  October  26 

Monday.  November  2 

Tuesday.  Novemi)er  3 

Thursday.  November  5 

ADDRESSES:  The  ]une  10  meeting  will  be 

held  in  Room  3200  of  the  Department  of 

Transportation's  headquarters  building, 

located  at  400  7th  Street.  SW.. 

Washington  DC.  The  June  18  meeting 


DockM 
Mo. 


23430 

2SI20 
234« 

17700 


Oouglu  Aircr*n  Comptny 


Smgapor*  Airtno*.  IMC.. 
Evaits  Mr  Fm) 


MaaM  A<r«nm,  Inc.. 


will  be  held  at  the  Kiulependence  Center 
of  Northern  Virginia,  2111  Wilson 
Blved..  Suite  400.  Arkiigton.  Virginia. 
The  June  23  meeting  will  1m.'  In  room  82J6 
of  the  DOT  huildii>f4.Lu(-aUons  of 
subsequent  m<!t'tiiigs  will  Ik;  announi  ed 
in  a  later  notice.  It  i*  expected  that  most 
of  these  meetings  will  take  piH(.e  at  the 
DOT  headqiwrters  budding. 
FOR  FURTHER  INFORMATION  CONTACT: 

Robert  C.  Ashby,  Deputy  Assistant 
(ienera)  Counsel  for  Keguialion  and 
KnforcemenL  400  7th  Stnn;t.  SW.  Koom 
10424.  Washington.  DC.  20590.  202-366- 
9306  ( voicel.  202-755-7687  rn)D|. 

SUPPLfMCNTARV  INFORMATION:  The 

listed  meetings  of  the  advisory 
conrmiittoe  are  for  the  purp<j«e  of 
ne^oti^iting  tiie  conltintg  of  a  proposed 
resjulation  th*t  be  issued  by  the 
Department  of  Tran.sportation  to 
implement  the  Air  Carrier  Access  Act  of 
196H,  which  prohilMts  discnmination  on 
the  basis  of  handicap  in  air  travel.  The 
meetings  are  open  to  the  puiilic.  The 
Department  requests  that  individuals 
plnnning  to  attend  any  of  the  meetings 
who  will  need  the  services  of  a  »»j?n 
hmguage  Interpreter  so  inform  the 
Department  at  least  two  days  in 
atlvance  of  the  meeting  date  Interested 
persons  may  contact  Mr  Ashby  ft>r  this 
purpose 

Issued  this  d«y  of  June,  19ft7.  at 
WdiiKin«lijn.  VtC 
Kosalind  A   Knapp. 
IhfH.t}  (inr'r'riii ('ixrnset. 
Gloria  |aMi  Ciladdeo, 
Alternate  Certify ing  Offiaer. 
(KR  Dim;  87  13300  Filed  «J-5-87.  X2»  pioj 


Federal  Aviation  Administration 
I  Summary  Notic«  Mo  PE-87-11 1 

Petition  tor  Exemption;  Summary  of 
Petitions  Received,  Dispositions  of 
Petitions  Issued 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

Petitions  for  Exemption 


action:  Notice  of  petitions  for 
exemptions  received  and  of  disposition* 
of  prior  petitions. 

SUMMARY:  Pursuant  to  FAA's 

I  iileniakiiig  provisions  governing  the 
application,  processing,  and  di.sposition 
of  petitions  for  exemption  (14  CKK  i'art 
11).  this  notice  contains  a  sumiuary  of 
certain  petituMis  seeking  relief  from 
s|:>ecified  r«-quirementa  of  the  Federal 
Aviation  Regulations  (14  CFR  Chapter  \\. 
dispositions  of  certain  petitions 
previously  rtjceived  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of.  and 
participation  in.  this  aspect  of  FAA  s 
nsguiatory  a<-tivities-  Neither  publication 
of  this  notice  nor  ttie  inclusion  or 
omission  of  information  in  the  summary 
18  intended  to  affect  'he  le??al  status  of 
any  petition  or  its  final  dusposrtion. 

DATE:  Comments  on  petitions  received 
must  identify  the  petition  docket  numl)cr 
involved  and  must  be  received  on  or 
before;  June  2^  1987, 

ADDRESS:  Send  comments  on  any 
petilion  in  tripiicate  to:  Federal  Aviation 
Admimstration.  Office  of  the  (^lef 
Counsel.  Attn:  Rules  Docket  (A(X>2041. 

PeUtion  Docket  No 800 

Independence  Avenue.  SW.. 
Wa»hlnj?t<m.  IX:  20591. 

FOR  FURTHER  INFORMATION:  The 

petition,  any  comments  received,  and  a 
copy  of  any  final  disposition  are  filed  in 
the  assigned  regulatory  docket  and  are 
available  for  examination  in  the  Rules 
Dxket  (AGC-204).  Room  tflSC;.  FAA 
He.idqwarters  Building  (FOB  lOA).  800 
Independence  Avenue,  SW.. 
W  .ishington,  DC  205«1:  telephone  (202) 
267-3132, 

This  aotioe  is  publmheit  pursuant  to 
paragraphs  (c).  (e).  and  («)  of  {  11  27  of  Part 

II  of  the  Federal  Aviation  Kegulalions  (14 
C™  Pan  11). 

Issued  in  Washington.  DC.  on  |ui>e  3, 1987. 
Lsonart)  R,  Smith, 
■  "klana^er.Pwgmm  Management  Staff . 


n«giililiow«  i<l«e>ea 


t4CFnSI,57tct. 


I4CFR2I,I>7|C$., 


14CFnBO«M- 


14CFni>Mt*2l  and  SI. 


Oncnpaon  ol  raM  lougM  dapoiiaon 


rawillli     ot  E>«KT<paon  No    3754  lo  mom  pe*»one>  >  p*Xs  to  tM  MOKiaa  10 
BWM  tr»  Diio<-»vco<i>™»nd  ian<1"ig  recency  fequ»e<T>«ot?  by  usmg  a  f>l<ata  I 

•rouMMo'    iimnlfLl    Aitni  .^     '  *■  ' 

To  a*o«»  mwi«>*  -  a*  «  ipeci*  *vM  pwmM  mmvi  i  oc^ar^^ng  aw«^corat»o>  lor  10 

B,j«ng  '*'  Jli'  trraK  tc«  l' .S  nv«»^  i.«'»ntHa  Utlf  '(J  'sW 
C.«1wf>swn  o*  t»emo<io^  No  »?9e  to  tflow  prtWinnw  to  op*<rlltf  "19  McOonn*« 
Oou^KS  OC-f>8  trrtttL  S/M  V,).'*  H  •  b  pwoax)  ncraaMd  nro  <u«  •no 
landv^  iwi^i  tco  tn«  pmeoae  o<  tttr»oorang  i»»»rt  kj»  lo  »oiii*o  na>M« 
Maagat  ■nd  teminmc  »tt*omo^  Iftwm  m  tw>  Alaixar  bao  oouorr  ri  itw 
manrw  pvtwnetl  bv  H  <'^  <•*  *"•  m.73  0>mntKt  »t>^  f»   rm.- 

•u«««nty  o<  ««  iX>»t»r>g  Cii«al«c»l»  Ho  SO?  maimenance.  prtiomx  m»oie 
nancK,  •Awaaona.  »m»«»cao»i«.  mnoi  rapan  and  'nito'  ^fOeim  o"  Bowng 
Mgaa  nr-VK.  vaim  wm  ara  hwng  »na»afci«  hir  9<aaaaK 
Comaant  ^^et  ■  naM  i«r«an<a>«  Grtrma.  *prt  Xk  fK? 
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PETmoNS  FOR  Exemption— Continued 


Docket 
No 


2*413 


25007 


24593 


23147 


2eeei 


24S7C 


24914 


24991 


17067 


Petmonac 


F»fl«  TramMig  miemational.. 


People  Express  Airlines.  Inc_ 


Fhyinfl  Tiget  Lrr>e   inc    8fxl  Veoejdana  Mema- 
Bonai  de  Aviacioo.  S  A  (VIASA). 


Boeing  Commercial  Airplane  Company ..,. 

HekcofKB  Assoaaiion  MemaBonN :_ 

Servair.  Inc.  and  S«rya»  C<»pc80on      ,. 


negulalione  sMecled 


♦4  CFR  ei  63«l)  (2)  ane  (3)  and  8\  »67W)«1)., 


14  CFR  146.51- 


Oescnpnon  o*  re«et  sought  doposiaofi 


United  Stales  Oepartmem  of  t^e  interior,  OMica 
ot  Ajioeii  Services 


Federal  Express  Corporation 

Macavia  international  Corporaiiorv_ 
Airborne  Express,  Inc «. 


14  CFR  121  181,  4a3,  417,  and  121  379 

14  CFH  91 195(a)(1) 

14  CFR  Cl  t97|c| . : _■ 


♦4  <yR  146  36(c)  and  146.J7W,. 


14  CFR  46^.. 


♦4  CFR  121  371(a)  Mid  121 .37« 

14  CFR  91.27 


14  (7R  Pan  121,  Appendix  E. 


To  alio*  frainees  oi  peutione'  wnc  a-*  appftcanis  lo  or  »r«ne  var^seer  pucx 
cenrftai*  o<  «  fype  raang  ic  Cc  aooeo  Ic  ar>»  grMc  ex  p4oi  cer?*c»ie  fc 
suOstitLite  me  practical  tesi  'eou»em«nts  oi  }  f  i  ■<  ^7ia;  lo  moM  o"  J  f '  Midi 
(2)  and  (3)  and  ic  compieie  a  pofllor>  o<  that  pracJK*  las:  r  a  smuiaitx  at 
autriorceo  by  «  6 1  I6'idl   Grantee  Apn  X    iSiS7 

To  anew  petitiorter  tc  jtiioe  oertifK^aieo  repa»  staticxi*  ic  peno"n  kte  vid 
overnigrx  oiamienanc*  seryicas  si  praces  othei  man  tn«  home  base  o<  »» 
certihcaied  iepa»  slatiori  Dented  Uar  ' '    ^987 

Partai  enension  o(  Ejeiription  Mc  43K  to  allow  Fijmj  Tiper  Line,  mc ,  lo 
pfcnorm  mamlenarKs  prevertative  rriainienaoce  alterations  nsc>ectior»  niam 
repairs  anc  rra^  a/Kjraoons  o<  &-547  airCTaf!  wasec  ic  ViASA  anc  aocrovf 
me  aiicrad  tor  reiurr.  IC  service   G'aniea  Aprw  3C    i9e~ 

To  alio*  petitioner  Ic  conduct  norse  measuremeni  lasts  Grouno  Pro«ir™iv 
learning  Syslem  researcti  and  Oevetoprnent.  and  FAA  carWicalio^  l»^  lasts 
at  amtuoes  looer  thar  1  000  feet  above  tne  surlace   Granua  Afn  X    ise7 

To  allow  l^e  anenoees  oi  penaoners  '96t  ttighi  instruoor  course  a  30-<»> 
exierisior  c>t  ttie*  certificates  sc  that  »iese  certificaies  oc  noi  expire  pno  k: 
me  1967  HigW  instructor  course   Oeniec  Uaf  4    'Ssr 

To  anew  petitionei  lo  obia»i  Repair  Station  Cersticates  lor  its  locatKyv  ai 
miernatonai  airpons  m  Sar  Francisco  MonoiuHi  ane  Ancnorage  wimooi 
possessing  a  permaneoi  rianciar  large  erxxjgn  ic  house  a  Boemj  74?  avcra" 
whcfi  petitionai  sJalijs  ti  tt*  heaviesi  aircrafi  or  wnxti  Sery»  seeks  ar 
atrtrame  rating  ic  pertoiwi  pretiig»«  arxj  lumarouno  ii\«nien»ic«   C)ertea  kta, 

a,  1987 

To  alkx.  It*  ooeratior  o<  u  S.  •^s^  and  i*f.id»e  Service  arcrafi  Oaomtng  i-rx^ 

high  rationality  and  regtsaanon  mans  (N  •mmoers)  r   piac*  o<  me   i;^r«* 

marrs  rx;»  reounea  Denied:  Uay  4    '98' 
To  allow  petitior%er  ic  utuue  me  tac*iies  oi  T  Af  A*  Portugal  ar^  « AA-certihcatea 

loreign  repav  slason  lor  the  mapecttorv  'epa»   and  overhuai  oi  ■>  Boeng  727 

airc/ati  Denea  May  M    fSS? 
To  allow  petitioner  ic  conooct  larrv  Hignts  wim  one  engine  noperaave  c»i  «■ 

McDonnell  Douglas  DC-e  aircra"  wahcKfl  oetairwig  •  apecw  Hi^  cwttw  kv 

each  Uighi   GtantecL  Msy  iA   >S67 
To  allow  petitioner  ic  iu«iU  the  nighi  ta»eo«  requwements  •o'  mmai  nammp  dunng 

initial  operating  experience  when  because  oi  petitioner  s  rorma,  opetaocw  « 

coocxictec  at  nigm  Denea.  May  16.  >«e7 


DiSPOsrriONS  of  Petitions  for  Exemption 


Ooekel 

No, 


25030 


25177 
2360S 


25266 


PsMloner 


Rar^some  Ainmes,  Inc       , 

Rar^some  Pan  AM  Express^ , 


Onned  Slates  Coasi  Guard  (U8C6).. 
Stale  oi  Fionda _ 

American  Waalem 


Regulaitone  allecied 


93123- 

93.126.  93.120  _ 


91«5  la)  &  (bl.  91  70.  91  73  (a)  «  (dl  91  794c). 

91  e5<b),  91  109(a) 
§1.K»ta) _.      _ 


14  CFR  121.371(a).  121.378. 


Descnpoon  ol  retiet  sought  dsposifton 


The  petitioner  requesteo  exernpno"  trorr.  cars  tc  ccxiuci  aoortxinai  Seoaraw 
Access  Lan<»ng  (SAlSi  comrruiar  operations  at  John  f  Kennedy  in«ernaiion« 
Airport  UFK)  usmg  short  taiieoh  anc  landing  (STOL)  •rcrah  and  speciM 
proceOures    G'aniea  Apa  8    1967 

At  exempiion  would  lactldale  the  OSCG  nssswr  with  reoard  ic  »werdcBon  gl 
iliegaJ  orjg  irefticlung  Gtanteo,  Afin  22    '967 

This  exemptior  would  permit  the  operatior.  o*  "Xjit^-e-^^ne  arc^t'  lex  aenal 
mapping  senai  phciograpr.  survey  end  therms'  scar  operatior^  ai  annuoes 
contrary  tc  those  prescnbeo  tor  certain  Onections  oi  Itigm  Jraniea  Hay  t 
1987 

Allow  Amencar  Wesi  AirSnes,  mc .  Ic  use  Rolls-Royce.  Lid.  ol  Derby  En^na. 
10  petorm  maintenance  preventive  maintenance  and  alleratons  or  RB-211- 
535  series  engines  iisiec  in  the  operations  speoticstions  o<  An^enca  Weat 
Airlines,  mc  Grandad  4/2i/e7  >9e7 


Petitions  for  Exemption 


Oocliai 
No 


16299 


26035 


26076 


26184 


10943 


Petnionar 


Kanmore  A«  Haitwr.  Inc. 


Evergeen  miemational  Ainmaa.  Mc. 

Eaalem  AH  Unas   , 

Impenal  AviaOon,  me 


Air  Transport  Association . 


;  1    I 


Regulailons  aflected 


14  CFR  141  37(e)  and  Pan  141.  Appendix  D 


»4  CFR  121,503  (a).  p>J.  and  (d) , 

V4  CFR  121  371(a)  and  121 J78 

14  CFR  121.371(aJ  and  121.378 

14  CFR  121  291  and  Part  1?1,  ApperxHx  D 


Descnpton  ot  teSei  sougni  dnpoeition 


Exlerwon  ol  Exemption  No  2376  lo  perma  itgineas  ot  petnoner  lo  uae  • 
seadrome  wittyout  perrnenem  runyiray  lights  lor  mgni  tranr^  flights  mvofvir^ 
seaplanes  and  tc  permn  cieorUng  lowara  tSgni  mslructcir'  anc  cross-country 
mght  flights  m  seaplanes  woh  a  landing  ir  a  bo<^  o<  water  less  tha--  'DC  r™ie$ 
from  the  pcum  of  o^^i&nor^  provided  thai  those  fttgrris  include  a  lenoin^  ai  a 
pomt  ottier  than  Ihe  pomi  o(  oeoarluie  and  the  tlighis  are  rounc  trx:  mghl 
oos6-countr>  Ikgnts  ic  a  pomi  mce  than  lOC  rwies  iron"  the  porm  oi 
Oepanure   Granted  Apnt  27    ige7 

Tc  aBow  petitioner  Ic  schedule  a  piiof  tc  l»y  lO  hours  m  any  24-ho.*  penoe  anc 
10  scheouie  a  crewmember  lor  150  hours  ol  duty  m  any  30  consecjvve  oavs 
Denea  Apn/  24    1987 

tc  allow  petitioner  ic  use  Rous-Rovce,  Ltd,  of  Derby  Er^ianc  as  ar-  overhaul 
and  repa»  source  lo-  its  Ro»s  Royce  RB  2ii  226  arw  RE  ?"-53t  senes 
engines  G'sriea  Apni  C2    '987 

To  allow  petitioner  Ic  contraci  witf-  ongina  eouiprrieni  corhponeni  rnanv.iectu'ers 
whlc^  are  located  outside  C  the  United  Slates  tor  inspection  repax  and 
overhaul  ot  selected  aiicrati  pats  lo  sui>pon  lU  Fairehad  FM-227  MrcraM 
program   Grantee  May  '9  1987 

Exemption  Mo  14026  allowed  certain  member  autmes  of  petrtpor^er  as  we«  as 
other  Pan  i2i  certificaie  holders  whc  were  «ub»eouentry  aoproved  by  the 
FAA  le  place  mto  scheomed  air  earner  operation  the  McOonnet  Douglas  DC- 
10  witfxxjt  tirsl  compTving  with  the  reouirements  for  the  oernonstration  o( 
emergency  evacuation  proceOures  tor  each  type  v^  rnooe'  o*  arpiane  wrth  a 
seating  capacity  ot  more  itian  44  passeng^^  thai  were  jsec  ir  passenger 
operations  ftesonoecj  *<«►  i*    i9f7 
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PETmoNS  MM  EJiEMimoM— Contnued 


OockM 
No 


24568 


An  Tfamporl  AMUtl—- 


nymg  Tiger  Line.  Inc.. 


R«9ulalons  aNacMd 


U  CFM  I2t  291  and  Pwt  ttt. 


M  CFR  t21J71(m  and  121  378.. 


Deacnptan  ol  >••■*  wugM  dbpovMn 


{■•nvkix  >«>  t%40  anowuo  cArum  nKinbi  —III—  ol  p«1l»uii«i.  M  weM  as 
>!rvx  "ai  121  o^eraiofv  «f«^i  <•<"«  auMaquenOy  approved  by  iKe  FAA,  to 
cxace  mio  sc«eOuted  »  -  <^  ■     tt>e  Locktiaad  l-tOn  «««ho«*  drW 

co*Tipiv*ng  wifh  the  retj,..  '-.         •' .     >e4nunaliBbon  o*  an*a*fleocy  •rtoi- 

aiioo  p>oci>Oures  Kn  ea^'  ■<:-  ••-  '  -»»  ol  airplane  wnn  a  aeaang  capacay 
oi  more  man  44  pasaao9e's  Um.i  -.■  .  ./-^i  m  paaienget  carryvig  operahons 
Htiaantea.  Ut^  It.  lye: 
.  Ejttanann  of  E>anip«on  No  43S8  to  a*o«r  petitnnar  to  conbnue  to  use  Japan  Ait 
UMa  0»..  Ud..  10  mMMwi  and  repair  engme  loden  JTK>-7aA  arvt  jr»0-70 
tial  are  uaad  on  Fiymg  Tigart  Ob— g  747-2aaF  aecnH  Grnnad.  May  20. 


PtTiTtONS  FOR  Exemption 


Oockal 
NOl 


Z2S72 


25151 


2S24S 


24252 


23S76 


036CE 


Air  Trwiaport  Asaodatton  o«  America 


Challenge  Air  Transport  Inc 


USAF. 


Oepanmani  ol  Via  Av  Force... 

OMaion  of  Law  Entorcemanl 
OMAC.  Inc 


14  CFR  61  I&7M  and  121  424  |al  and  |b)  and 
Pvt  61.  Atwandii  A  and  Pan  212.  Appsrxln 


14  cm  121  15m;K2i. 


14  CFR  91.24(b| . 


14  CFR  101.  101  13(aX2).  101 13<aM4l  — 
14  CFR  »1  79(c1.  »1  •6<b> 


14  CFR  23^03 (eK2).- 


DeiCiMIU"  o*  ra***  lougm  diapoaikon 


Exianeon  01  EMn««on  No  441 16  lo  aMoar  (1)  A  pilot  employae  ol  a  cwti«icale 
holder,  eiho  •  a  carxkdale  lor  a  type  raimg  m  large  arptana  requnng  only  two 
crewmenitiers  tor  *s  operation,  to  use  approved  advanced  pdonal  means  tor 
the  pretkgn  Maual  napection  practical  lest  raqurament  wMhout  conductng  an 
artual  visual  nspecHon  ol  the  paaaenger  cabm  companment  and  aatenor  ol 
aw  a»|ila»a.  and  to  eae  a  tranng  Otv  e  •o-  tn*  "-(f*  >)»di  poilien  Ol  the 
ptaM|^  MauM  mapecaon.  and  (71  a  i>  •'  ...>;».,»»  ai  a  ro^iiicala  holder  who 
■  anroaad  »i  Itwt  cert*cale  noldef  s  ^juim.  •'  •"•.!• .. 'o^  r  i  large  airplane 
mofianq  or*i  two  crewowmows  lo  use  ar  «oc>"'.«t  fa'^-Xj  device  tor  t»>e 
M|^  deck  por*jn  ot  the  prtffhghi  nsuei  msi*"  >  ^ 

To  allow  petitiooef  to  ooeraie  one  leased  Sf^''  •■>■  ■  ■  ^  ->  -  ►^anand  Limned. 
Short  SC-5  Bellesl  airc/a(i  lor  2  year*  aven  irv.,y-  m*  ,..  ati  does  no<  have 
a  U  S  type  design  cernhcats 

MOTt— This  petition  was  p-wviouaiy  reopened  on  Aipnl  16  {52  FR  12«88|  ««r" 
ate  comment  panod  ctoaing  on  June  1  AI  the  raqueal  ol  Iha  NatKmai  An 
Cwnars  Aaaodaaon.  tiia  tiomi)ient  panod  la  bemg  reopened  tor  an  additional 
X  day*  in  ordar  to  provide  auMoenl  lime  to  comment  on  additional  ntorma- 


to  conanue  to  operate  its  aircrafi  without  operating  the  aircratt's 
Petmoner  also  seeks  to  eipand  the  area   ateclad  t>y   such 


On  behalt  0<  the  Miktary  AirMI  Conmand.  Iha  Force  requesu  OMmplion  tiom 
FAR  secnoo  ioi  i3(aH2)  and  101  l3(aM4)  to  altow  the  hrst  Spoaal  Oparakona 
Wing  to  conduct  training  with  ttie  Fulton  Recovery  System 

To  Mow  penaonn  to  be  eiempted  Irom  a  91  .'9m  and  9!  asibl  to  conduct 
cartMi  tear  ardo«c*mer<  and  natwal  resource  managerheni  air  support  oper 


To 


o(  Itiaa  Mo(M  Laaar  300  airplane  wittiout  providing  a 
lo  alop  Ma  KMabon  ol  the  k«aaaa  angma. 


^KK  nor   R7-1.-«)U>  ^il^rdt^«  «7;  9:45  dm) 
BILLmO  COOC  4*  to- 1  Ml 


UNITED  STATES  INFORMATION 
AGENCY 

Reporting  and  Information  Collection 
Requirements  Under  OMB  Review 

agency:  United  States  Information 

Ai!"!i(  y. 

action:  Notice  of  reporting 

requirement*  gubmitted  for  OMB 

review. 

•UtHiARY:  Under  the  provisions  of  the 

Paperwork  Reduction  Act  (44  U.S.C. 
Chitptur  J-^).  agencies  are  required  to 
Bulirnil  proposed  or  established 
reporting  and  record  keeping 
requirements  to  OMB  for  review  urid 
approval,  and  to  publish  a  notice  in  the 
Federal  Resister  nolifyins  the  public  that 
the  Ak'''!i  V  hj"!  niHiff  siu  h  a 
submission  IJSIA  is  ti-niifstiiik;  approval 
of  the  extunsion  of  a  pro^ritni  ( >MB 
3116-0187,  which  will  be  used  to  collect 


data  un  prospective  grantees  who  will 
implement  USIA  youth  exchange 
programs  under  Pub.  L.  87-256.  Mutual 
Educational  and  Cultural  Exchange  Act 
of  1961.  Respondents  will  be  required  to 
respond  only  one  time. 
date:  Comments  must  be  received  by 
July  2,  1987. 

Copies:  Copies  of  the  Request  for 
Clearance  (SF-83).  Supporting 
Statement,  transmittal  letter  and  other 
documents  submitted  to  OMB  for 
approval  may  be  obtained  from  the 
USIA  Clearance  Officer.  Comments  on 
the  items  listed  should  be  submitted  to 
the  Office  of  Information  and  Regulatory 
Affairs  of  OMB,  Attention:  Desk  Officer 
for  USIA,  and  also  to  the  USIA 
Clearance  Officer. 

FOR  FURTHER  IMFORMATION  CONTAC^ 

Axeiicy  Clearance  (  IiIk  t-r,  Hy\',i 
Graham-Hall.  United  States  Information 
Agency,  M/AS.  301  4th  Street  SW.. 
Washington.  DC  20547.  Telephone  (202) 
4H5-7,'.01   and  OMB  review:  Francine 
l'uu»ull,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 


:on 


Management  and  Budget.  New 
Executive  Office  Building.  Washing! 

nC  2n'->m   Trlrphnne  (202)  T)5-734a 
SUPPLEMENTARY  INFORMATION:  Title: 

~lntemational  Youth  Exchange 
Organization  Index". 

Abstract:  This  information  collection 
will  be  provided  to  prospective  grantees 
applying  for  USIA  international  youth 
exchange  grants  to  facilitate  the 
selection  process.  Data  provided  by 
youth  exchange  organizations  will  be 
retained  by  USIA  for  review  upon 
receipt  of  subsequent  grant  npplications, 
thus  facilitating  the  process  of 
evaluating  candidates'  qualifications  for 
conducting  youth  exchange  programs. 
Having  data  available  to  USIA  grant 
application  reviewers  will  eliminate  the 
need  for  candidates  to  resubmit  the 
same  information  with  each  new  grant 
application. 

Proposed  Frequency  of  Responses: 
No.  of  Respondents — 200: 
Recordkeeping  Hours — 4;  Total  Annual 
Burden — 800. 
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Dated:  June  2. 1967. 
CSiarles  N.  Conestro. 

Ffxfenii  Hty/ibtur  Ijutinm. 

ira  Doc.  87-1 3834  Ftteii  6-8-87.  B:4S  amj 

Btt-lJ»«0  COO€  t23IM>t~«l 


VETERANS  ADMINISTRATION 

Agency  Form  Letter  Under  OMB 
Review 

agency:  Veterans  Administration. 
action:  Notice. 

The  Veterans  Administration  has 
submitted  to  OMB  for  review  the 

foiiowinj^  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35|.  This  document  contains  a 
reinstatement  and  lists  the  following 
information  (1)  The  department  or  staff 
office  issuing  [he  form  letter,  (2)  the  title 
of  the  form  letter.  (3)  the  agency  form 
letter  number,  if  applicable,  (4)  a 


decription  of  the  need  and  its  use,  (5) 
how  often  the  form  letter  must  be  filled 
out.  (6)  who  will  be  required  or  asked  to 
report,  (7)  an  estimate  of  the  number  of 
responses.  (8|  an  estimate  of  the  Iota! 
number  of  hours  needed  lo  fiJl  out  the 
form  letter,  and  (9)  an  indication  of 
whether  section  3504(h)  of  i\ib.  L  96-511 
applies. 

ADDRESSES:  Copies  of  the  form  letter 

and  supporting  documents  may  be 
obtained  from  Patti  Viers.  Agency 
Clearance  Officer  (732].  Veterans 
Administration.  810  Vermont  Avenue. 
NW,  Washington.  DC  20420,  (202)  233- 
2146.  Comments  and  questions  about  the 
items  on  die  list  should  be  directed  to 
the  VA's  OMB  Desk  Officer.  Elaina 
Norden,  Office  of  Management  and 
Budget.  726  Jackson  Place,  NW., 
Washington,  DC  20503,  (202)  395-7316 

DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 


OMB  De»k  Officer  within  60  days  of  this 
notice. 

Drfled.  lum"  1,  1987. 

By  direction  fo  the  Administrator. 
David  A.  Cox, 

A.^six  lale  Deputy  Administrator  for 
ManogemenL 

Reinstatement 

1.  Department  of  .Vlemiinal  Affairs 

2.  GravesMe  Reservation  Su.i^ey 

3.  VA  Form  Letter  40-12 

4.  The  information  is  needed  to 
determine  if  individuals  holding 
gravesite  reservations  wish  to  retain 
their  benefit  or  to  determine  their 
continued  eligibdity. 

5.  Biennially 

6.  Individuals  or  households 
7. 15,332  responses 

8.  3,076  hours 

9.  Not  applicable. 

(FR  Doc.  87-13014  Filed  &-»-e7:  8:*5  am] 
BiLUMa  cooE  asio-ev-M 
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Sunshine  Act  Meetings 


Fadaral  Ke^Ular 
Vol.  52,  No.  110 
Tuesday,  )une  9    m«7 


Th«   secttoo   of   the   FEDERAL    REGISTER 
contains   notices   of   meetings   pobhsfved 
under  the   "Government   ir   the   Sun8hir>e 
Act"    (Pub     L     94-409)    5    use     5S?t)(.H<3) 


FOREIGN  CLAIMS  SETTLEMCNT 
COMMISSION 

IF  C  S.C  Meeting  Notice  No  6~»7\ 

Aniiduiu  t'nuTil  in  Krj^urd  id 
Commi.ssiDn  Mectmjis  and  Hearmijs 

The  Foreign  Claims  Settlement 

ConimiHftiiin.  pursuant  to  its  reyulHtions 
H5  O'K  Part  ,504).  and  the  (iovfrnmcnl 
in  the  Sunshine  Act  (5  U.SC.  552ti). 
hert'iiy  g\^*'s  notice  m  regard  to  the 
scheduling  of  open  meetings  and  oral 
heanng.s  for  the  transaction  of 
Commission  business  and  other  matters 
specified,  as  follows: 

Uate  Olid  Time,  and  Subject  Matter       '    ' 

Tues.,  June  23, 1987  at  10:00  a.m. 

Oral  Hearing  on  objection  to  decision 
issued  under  the  Kthiopian  Claims 
Program:  E-016 — Crown  Cork  A  Seal 
Company,  Inc. 
I  >ittH  .  June  23,  1987  at  2.00  p.m. 
Consideration  of  htearlngs  on  the  Record, 
Final  Decisions,  and  Petitions  to  Reopen 
under  the  Flhiopiun  Claims  Program. 

Subject  matter  listed  above,  not 
disposed  of  at  the  scheduled  meeting. 
may  be  carried  over  to  the  agenda  of  the 
foUowing  meeting. 

All  meetings  are  held  at  the  Foreign 
Claims  Settlement  Commission.  1111- 
20th  Street.  NW  .  Washington.  DC 
Requests  for  information,  or  advonce 
notices  of  intention  to  otiserve  a 
meeting,  may  be  directed  to. 
Administrative  Officer,  Foreign  (Claims 
Settlement  Commission,  nil-20th 
Street.  NW..  Room  400.  Washington,  DC 
20579,  Telephone:  (202)  653-«155. 

Dated  at  Washington,  DC  on  |une  5,  1967. 
Judith  H.  Lock. 
A  dm  in  is  trtive  Officer. 
(FR  Doc  87  13186  Filed  6-6-87;  12:38  am) 

MLLIMO  COM  44I0-«1-M 

NUCLEAR  REGULATORY  COMMISSION 
date:  Weeits  of  June  8.  15,  22,  and  29. 

PLACE:  Commissioners'  Conference 
Room,  1717  H  Street,  NW  ,  Washington. 
DC 

STATUS:  Open  and  Gosed.  .       , 


MATTERS  TO  BE  CONSIDERED: 

Wftflk  of  June  8  ' 

Monday,  jane  ti 

10:00  a.m. 
Briefing  by  Executive  Branch  and 
Diacuaslon  of  Possible  Enforcement 
Action  (Closed— Ex.  6  ft  10) 

Tuesday,  /une  9 

2:00  p.m. 

Disrusston  of  PirformHrx.^  Indicator 
f*Togram  lPut':i(  MicMix) 

Thursday,  /une  11 

2  00  p  m 

Brtefing  by  DOE  on  High  Level  Waste 
Program  (Public  Meeting) 
3:30  p  m. 

AffirniM'iun/Discussion  and  Vole  (PubHc 
.Meelinx) 

a  NF'S  l.iii  »  l^iposed  Purchase  of  the 
Si(H  k  of  NFS  Inc.— and  OCAWlU's 
Kcques!  for  Hearing  [Tentative) 

b   S(e;o<  iirt.  In(     FDHA  the  I'esneg 
(ompany  (lleMnn^j  wilh  HiMpec!  to 
Immediately  Fffetrive  Order  Modifying 
License  Nio.  STB-1254;  F^-e5-122) 
rT<»nlHtjve) 

Week  of  |un«  IS — Tentativa 

Tuesday,  /une  18 
lOUWa  m 

Discussion/Possible  Vote  im  Full  Pviwer 
Operating  Ijo-nse  for  .Nine  Mile  tV)inl  2 
(Public  Meetmxl 
2KX)  p.m. 

Meeting  with  Stales  aru!  .Mfeiled  Imlian 
Tnbes  on  the  Status  of  National  High 
Level  Waste  Program  (IHjblk,  Meeting] 

Wednesday,  /une  17 

2:00  p.m 
Discussiun/FuBSible  Vole  on  Fort  St.  Vruin 
Authorization  to  Exceed  36  Percent 
Power  Level  (Public  Meeting) 

Thursday,  /une  18 

2.00  p.m. 
Briering  by  Executive  Branch  (Closed^Ex. 
1)  (Tentative) 
3:30  p.m. 
Affirmation/Discussion  and  Vote  (Public 
Meptlns)  !if  needed) 

Week  of  June  22 — Tentative 

Thursday,  /une  25 
10:00  a  m 
Affirmation/I)i»cu8,sion  and  Vole  (l^ublii. 
Meeting)  (if  needed) 

Wp«»k  of  lunfl  29--Tentative 

I  hursaay.  June  JO 

2:00  p,m. 
Discussion/Possible  Vote  on  Full  Power 
Operating  Licansa  for  Braidwood-1 
(Public  Meeting)  fTentatlve) 


Wednesday,  /une  /uly  1 

11  .Warn 
AfTirmalKin,'[);Rtu«sion  and  Vote  (Public 

Meeting)  |if  ne«iJ«'dj 

TO  VERIFY  THf  STATUS  OF  MEETINGS 
CALL  (RECORDING):  (202)  634-140H 

CONTACT  PCRSON  FOR  MORf 
information:  Robert  McOsker  (202) 
634-1410. 

Robert  B.  McOsker, 

Office  of  the  Secretary. 

June  4, 1987. 

|FR  Doc.  87-13242  Filed  6-6-87;  &45  amj 

MLLIMO  coot    7«»0-OV-M 


UNrrcD  STATES  international  trade 

COMMISSION 

|UStTCS€-87-21| 

TIME  AND  date:  Tuesday,  June  16,  1987 

at  10:00  a  m. 

PUICE:  Room  117,  701  E  Street.  .NW., 
Washington.  UC  20436 

STATUS:  Open  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

1  Agenda 

2  .Minutes 

3  KutifitatKins 

4  fVtitions  and  Cc;mpliiiiit» 

5  Inv   TA-203-17  (Heavyweight 

Molorf:ycle«) — bnefing  and  vole 
6.  Re(  ognitiun  of  oulslarHiinv  keyworker*  for 

the  1987  Savings  Bond  Dnve 
7    .Any  Items  left  over  from  previous  HgrrKta 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Kenrveth  R   Mason. 
S«M;rel,ir>'  (202)  523-0161 

Kenneth  R   Mason, 

Secretary. 

June  4,  1987. 

|FR  Doc.  87-13190  Piled  t>  S  «r  8  4i  araj 

•IlLIMa  COOC   7t)3O-02-M 


UNITED  STATES  INTERNATIONAL  TRADE 
COMMISSION 

(USrTCSE-87-22) 

TIME  AND  DATE:  Thursday,  )ane  25,  198/ 
at  10:00  am 

PLACE:  RiKim  117,  701  F  Street,  NW„ 
Washington.  DC.  20436. 

STATUS:  Open  to  the  public. 


MATTERS  TO  BE  CONSIDERED: 


tJ- 


1  Agenda  •    • 

2  Minutes 
a  Ratlficalions 

4  Petitions  and  Ctmipl.uiils 

5  Inv  731-TA-3,m,  ,1.i<i  340(H  It'rea  from 

the  Cerman  Democratic  RepuWic 
Romania,  and  the  t'nion  of  Soviet 
S<H;iBlist  Republicj>)— briefing  and  vote 

6  Ai'y  Items  left  over  from  previoos  ajjendii 


CONTACT  PERSON  FOR  MORE 
informatiom:  Kenneth  R.  Mhsoh, 
SecHitary  (202)  523-0161. 
Kenneth  R.  Maaoo. 
SecFvtary. 
June  4.  1987. 

|FR  Doc  87-13191  Filed  6-&-87.  U;45  pmj 
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Corrections 


Federal    Re^ster 
Vol.  &2,  No.  110 

Tuesday.  June  9,  1987 


This  «6Ctk>n   of   the   FEDERAL   REGISTER 
contains  editorial  corrections  of  previously 
publisrnjd    Prestdentiai,    Rule.    PropOMd 
Rule,   and   NioUce   documents   and  voJwnes 
of   the   Code   of   Federal    Regulations. 
These   corrections   are   prepared   by   the 
Office  of  the  Federal  Register    Agency 
prepared  corrections  are  issued  as  signed 
documents  and  appear   m   the  appropriate 
document  categories  elsewhere  In  the 
issue. 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFR  Part  180 

(PP6E3J2').P41,),  FRL  3180-71  .  . 

Pesticide  Toleranct   (or  Benomyl 

Correction 

In  proposed  rule  document  87-7383 
beginning  on  page  11293  in  the  issue  of 
Wednesday,  Apinl  8. 1987.  make  the 
following  coirections: 


1  ;..      '.  .    ,  ".  '.  1.  .      y    .  . . 
>  "         .  -  I  ..  I 


1.  On  page  11294,  in  the  second 
column,  in  the  first  line,  "1000  ppm" 
should  read  "100  ppm". 

2.  On  the  same  page,  in  the  second 
column,  in  the  fourth  complete 
paragraph,  in  the  20th  line,  the  formula 
should  read  "7.52x10"'  and  in  the  24th 
line,  the  formula  should  read  "7.52x10* 
t(-)7,%4'-  in  *■ 

BILUNG  COOC   !l>04-0>  0 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  64 

iDochet  No  FEMA6752! 

Ust  of  Communities  Eligible  for  ttM 
Sale  of  Flood  Insurance;  Michigan  et 
ai 

Correction 

In  nile  documpnt  87-11844  beghining 
on  page  20084  in  the  issue  of  Friday, 


May  29, 1987,  make  the  following 

rorrprfions- 

§64.6     I  Corrected  I 

1.  On  p<ij<t'  :i(KMi4,  m  §  M  ti,  in  the  last 
column  of  the  table,  under  "Specia! 
flood  hazard  areas  identified",  the  first 
entry  should  read  'Nov.  22,  1977"  and 
the  three  entries  reading  "Do"  should  be 
removed. 

2.  On  page  20085,  in  §  64.6,  in  the  last 
column  of  the  table,  under  "Special 
flood  h.izard  areas  identified  ".  the  1st, 
8th.  13th  through  18th,  26th  through  29th, 
and  39th  entries,  all  reading  "Do", 
should  be  removed. 

BIIUHG  C(X)f    ISOVOI  0 
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Part  II 

Department  of 
Health  and  Human 
Services 

Public  Health  Service 

42  CFR  Part  2 

Confidentiality  of  Alcohol  and  Drug 

Abuse  Patient  Records;  Final  Rule 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 


Public  Health  Service 
42  CFR  Part  2 


1  t^m 


Confidentiality  of  Alcohol  and  Drug 
Abuse  Patient  Records 

agency:  Alcohol.  Drug  Abuse,  and 

Mental  Health  Administration,  PUS, 

HHS. 

actiom:  Final  rule. 

SUMMARY:  This  rule  makes  editorial  and 
substantive  changes  in  the 
"Confidentiality  of  Alcohol  and  Drug 
Abuse  Patient  Records"  regulations. 
These  changes  are  an  outgrowth  of  the 
Department's  commitment  to  make  its 
regulations  more  understandable  and 
less  burdensome  The  Final  Rule 
clarifies  and  shortens  the  regulations 
and  eases  the  burden  of  compliance. 
EFFECTIVE  DATE:  AilKllSt  10.  1987 
FOR  FURTHER  INFOAMATIOM  CONTACT: 
Judith  T.  Galloway  (301)  443-3200. 

SUPPI.EMENTARY  INFORMATtON:  The 

"ConfldtTitialily  i)f  Alcohol  dnd  Drug 
Abus«  Patient  Records  '  regulations.  42 
CFR  Part  2.  implement  two  Federal 
statutory  provisions  applicable  to 
alcohol  abuse  patient  records  (42  U.S.C. 
290dd-3)  and  drug  abuse  patient  records 
(42  U.S.C.  290ee-3). 

The  regulations  were  originally 
promulgated  in  1975  (40  FR  27802).  In 
1980  the  Department  invited  public 
comment  on  16  substdnlive  issues 
arising  out  of  its  experience  interpreting 
and  implementing  the  regulations  (45  KR 
53).  More  than  450  public  responses  to 
that  invitation  were  received  and  taken 
into  consideration  in  the  preparation  of 
a  1983  Notice  of  Proposed  Rulemaking 
(48  FR  38758).  Approximately  150 
comments  were  received  in  response  to 
the  Notice  of  Proposed  Rulemaking  and 
were  takeninto  consideration  in  the 
preparation  of  this  Final  Rule. 

The  proposed  rule  made  both  editorial 
and  substantive  changes  in  the 
regulations  and  shortened  them  by  half. 
This  Final  Rule  adopts  most  of  those 
changes,  with  some  significant 
substantive  modifications  and  relatively 
few  editorial  and  clarifying  alterations. 

Synopsis  of  Substantive  Provisions 

The  Confidentiality  of  Alcohol  and 
Drug  Abuse  Patient  Record  regulations 
(42  CFR  Part  2)  cover  any  program  that 
is  specialized  to  the  extent  that  it  holds 
itself  out  as  providing  and  provides 
alcohol  or  drug  abuse  diagnosis, 
treatment,  or  referral  for  treatment  and 
which  is  federally  assisted,  directly  or 
indirectly  (§  2.12  (a)  and  (b)). 


The  regulations  prohibit  disclosure  or 
use  of  patient  records  (  records" 
meaning  any  information  whether 
recorded  or  not)  unless  permitted  by  the 
regulations  (§  2.13).  They  do  not  prohibit 
giving  a  patient  access  to  his  or  her  own 
records  (5  2.23).  However,  the 
regulations  alone  do  not  compel 
disclosure  in  any  case  (§  2.3(b)). 

The  prohibition  on  disclosure  applies 
to  information  obtained  by  the  program 
which  would  identify  a  patient  as  an 
alcohol  or  drug  abuser  (§  2  12(h)(1)).  The 
restriction  on  use  of  information  to 
investigate  or  to  bring  criminal  charges 
against  a  patient  applies  to  any  alcohol 
or  drug  abuse  information  obtained  by 
the  program  (§  2.12(a)(2)). 

Any  disclosure  premitted  under  the 
regulations  must  be  limited  to  that 
information  which  is  necessary  to  carry 
out  the  purpose  of  the  disclosure 
(5  2.13). 

The  regulations  permit  disclosure  of 
information  if  the  patient  contents  In 
writing  in  accordance  with  §  2.31.  Any 
information  disclosed  with  the  patient  s 
consent  must  be  accompanied  by  a 
statement  which  prohibits  further 
disclosure  unless  the  consent  expressly 
permits  further  disclosures  or  the 
redisclosure  is  otherwise  permitted  by 
the  regulations  (8  2.32).  Special  rules 
govern  disclosures  with  the  patient  s 
consent  for  the  purpose  of  preventing 
multiple  enrollments  (§  2.34)  and  for 
criminal  justice  referrals  (§  2  3S). 

The  regulations  permit  disclosure 
without  patient  consent  if  the  disclosure 
Is  to  medical  personnel  to  meet  any 
individual's  bona  fide  medical 
emergency  (§  2.51)  or  to  qualified 
personnel  for  research  ($  2.52),  audit,  or 
program  evaluation  (§  2.53).  Quaiified 
personnel  may  not  inlcude  patient 
identifying  Information  in  any  report  or 
otherwise  disclose  patient  identities 
except  back  to  the  program  which  was 
the  source  of  the  information  (55  2.52(b) 
and  2.53(d)). 

The  regulations  permit  disclosure 
pursuant  to  a  court  order  after  the  court 
has  made  a  finding  that  "good  cause" 
exists.  A  court  order  may  authonze 
disclosure  for  noncriminal  purposes 
(5  2.64):  for  the  purpose  of  investigating 
or  prosecuting  a  patient  if  the  crime 
involved  is  extremely  serious  (5  2.65); 
for  the  purpose  of  investigating  or 
prosecuting  a  program  or  a  person 
holding  the  records  (5  2.66);  and  for  the 
purpose  of  placing  an  undercover  agent 
or  informant  to  criminally  investigate 
empolyees  or  agents  of  the  program 
(5  2.87). 

A  court  order  may  not  authorize 
disclosure  of  confidential 
communications  unless  disclosure  is 
necessary  to  protect  against  an  existing 


threat  to  life  or  serious  bodily  injury  of 

another  person;  to  investigate  or 

prosecute  an  extremely  serious  crime;  or 

if  the  patient  bnngs  the  matter  up  in  any 

legal  proceedings  (5  2.63). 

A  court  order  may  not  authorize 

qualified  personnel  who  received 

infomiatKin  without  patient  consent  for 

the  purpose  of  conducting  research, 

audit,  or  program  evaluation,  to  disclose 

that  infonnation  or  to  use  it  to  conduct 

any  criminal  investigation  or 

prosecution  of  a  patient  (5  2.62). 

Information  obtained  under  a  court 

order  to  investigate  or  prosecute  a 

program  or  other  person  holding  the 

records  or  to  place  an  undercover  agent 

or  informant  may  not  be  used  to  conduct 

any  investigation  or  prosecution  of  a 

patient  or  as  the  tiasis  for  a  court  order 

11  * 

to  cnminally  investigate  or  prosecute  a 

pattern  (§  2.66(d)(2)  and  5  2.67(e)). 

These  regulations  do  not  apply  to  the 
Wterans  Administration,  to  exchanges 
within  the  Armed  Forces  or  between  the 
Armed  Forces  and  the  Veterans' 
Administration;  to  the  reporting  under 
State  law  of  incidents  of  suspected  child 
abuse  and  neglect  to  appropriate  State 
or  local  authorities;  to  communications 
within  a  program  or  between  a  program 
and  an  entity  having  direct 
administrative  control  over  the  program; 
to  communications  between  a  program 
and  a  qualified  service  organization;  and 
to  disclosures  to  law  enforcement 
officers  concerning  a  patient's 
commission  of  (or  threat  to  commit)  a 
crime  at  the  program  or  against 
personnel  of  the  program  (§  2.12(c)). 

If  a  person  is  not  now  atld  never  has 
been  a  patient,  there  is  no  patient  record 
and  the  regulations  do  not  apply 
(5  2.13(c)(2)). 

Any  answer  to  a  request  for  a 
disclosure  of  patient  records  which  is 
not  permitted  must  not  affirmatively 
reveal  that  an  identified  individual  has 
heen  or  is  an  alcohol  or  drug  patient. 
Une  way  to  make  such  an  answer  is  to 
give  a  copy  of  the  confidentiality 
regulations  to  the  person  who  asked  for 
the  information  along  with  general 
advice  that  the  regulations  restrict  the 
disclosure  of  alcohol  or  drug  abuse 
patient  records  and  without  identifying 
any  person  as  an  alcohol  or  drug  abuse 
patient  (§  2.13(c)). 

Each  patient  must  be  told  about  these 
confidentiality  provisions  and  furnished 
a  summary  in  writing  (§  2.22). 

There  is  a  criminal  penalty  for 
violating  the  regulations:  not  more  than 
$500  for  a  first  offense  and  not  more 
than  $5,000  for  each  subsequent  offense 
15  2.4). 


COMPARISON  WITH  PROPOSED 
RULE 

Subpart  A — Introduction 

Reports  of  Violations 

Both  the  existing  and  proposed  rules 
provide  for  the  reporting  of  any 
violations  of  the  regulations  to  the 
United  States  Attorney  for  the  judicial 
district  in  which  the  violations  occur,  for 
reporting  of  violations  on  the  part  of 
methadone  programs  to  the  Regional 
Offices  of  (he  Food  and  Drug 
Administration,  and  for  reporting 
violations  by  a  Federal  grantee  or 
contractor  to  the  Federal  agency 
monitoring  the  grant  or  contract.  (See 
§5  2.7  and  2.5,  respectively.) 

Inasmuch  as  it  is  the  Department  of 
Justice  which  has  ultimate  and  sole 
responsibility  for  prosecuting  violations 
of  these  regulations,  the  Final  Rule 
continues  to  provide  for  the  reference  of 
reports  of  any  violations  to  the  United 
States  Attorney  for  the  judicial  district 
in  which  the  violations  occur. 

It  also  continues  to  provide  for  the 
reference  to  the  Regional  Offices  of  the 
Food  and  Drug  Administration  of  any 
reports  of  violations  by  a  methadone 
program.  As  a  regulatory  agency,  the 
Food  and  Drug  Administration  has  both 
the  organization  and  authority  to 
respond  to  alleged  violations. 

The  Final  Rule  no  longer  directs 
reports  of  violations  by  a  Federal 
grantee  or  contractor  to  the  Federal 
agency  monitoring  the  grant  or  contract 
or,  as  in  the  proposed  revision  of  the 
rules,  violations  by  a  Federal  agency  to 
the  Federal  agency  responsible  for  the 
program.  This  change  is  made  in 
recognition  of  the  lack  of  investigative 
tools  available  to  granting  and 
contracting  agencies  and  of  the  ultimate 
referral  which  must  be  made  to  the 
Department  of  Justice.  Of  course,  if 
alleged  violations  come  to  the  attention 
of  the  Department  of  Health  and  Human 
Services,  they  will  be  forwarded  to  an 
appropriate  representative  of  the 
Department  of  Justice. 

Subpart  B — General  Provisions 

Specialized  Programs 

Like  the  proposed  rule  at  S  2.12,  the 
Final  Rule  is  applicable  to  any  alcohol 
and  drug  abuse  information  obtained  by 
a  federally  assisted  alcohol  or  drug 
abuse  program.  "Program  "  is  defined  in 
5  2.11  as  a  person  which  says  it  provides 
and  which  actually  provides  alcohol  or 
drug  abuse  diagnosis,  treatment,  or 
referral  for  treatment.  A  program  may 
provide  other  services  in  addition  to 
alcohol  and  drug  abuse  services,  for 
example  mental  health  or  psychiatric 
services,  and  nevertheless  be  an  alcohol 


or  drug  abuse  program  within  the 
meaning  of  these  regulations  so  long  as 
the  entity  is  specialized  by  holding  itself 
o.ut  to  the  community  as  providing 
diagnosis,  treatment,  or  referral  for 
treatment  for  alcohol  and/or  drug  abuse. 

If  a  facility  is  a  provider  of  general 
medical  care,  it  will  not  be  viewed  in 
whole  or  in  part  as  a  program  unless  it 
has  either  (1)  an  identified  unit,  i.e.,  a 
location  that  is  set  aside  for  the 
provision  of  alcohol  or  drug  abuse 
diagnosis,  treatment,  or  referral  for 
treatment,  or  (2)  it  has  personnel  who 
are  identified  as  providers  of  diagnosis, 
treatment,  or  referral  for  treatment  and 
whose  primary  function  is  the  provision 
of  those  alcohol  or  drug  abuse  services. 

Regardless  of  whether  an  entire  legal 
entity  is  a  program  or  if  a  part  of  the 
entity  is  a  program,  the  confidentiality 
protections  cover  alcohol  or  drug  abuse 
patient  records  within  any  federally 
assisted  program,  as  "program"  is 
defined  in  these  regulations. 

Those  comments  opposed  to  limiting 
applicability  of  the  regulations  to 
"specialized"  programs  focused  on  the 
desirability  of  full  and  uniform 
applicability  of  confidentiality 
standards  to  any  alcohol  or  drug  abuse 
patient  record  irrespective  of  the  type  of 
facility  delivering  the  services. 

The  Department  takes  the  position 
that  limiting  applicability  to  specialized 
programs,  i.e.,  to  those  programs  that 
hold  themselves  out  as  providing  and 
which  actually  provide  alcohol  or  drug 
abuse  diagnosis,  treatment,  and  referral 
for  treatment,  will  simplify 
administration  of  the  regulations 
without  significantly  affecting  the 
incentive  to  seek  treatment  provided  by 
the  confidentiality  protections. 
Applicability  to  specialized  programs 
will  lessen  the  adverse  economic  impact 
of  the  current  regulations  on  a 
substantial  number  of  facilities  which 
provide  alcohol  and  drug  abuse  care 
only  as  an  incident  to  the  provision  of 
general  medical  care.  We  do  not  foresee 
that  elimination  of  hospital  emergency 
rooms  and  general  medical  or  surgical 
wards  from  coverage  will  act  as  a 
significant  deterrent  to  patients  seeking 
assistance  for  alcohol  and  drug  abuse. 

While  some  commenters  suggested 
that  there  will  be  an  increased 
administrative  burden  for  organizations 
operating  both  a  specialized  alcohol 
and/or  drug  abuse  program  and 
providing  other  health  services,  we  view 
this  as  the  same  burden  facing  all 
general  medical  care  facilities  under  the 
existing  rule. 

In  many  instances  it  is  questionable 
whether  applicability  to  general  medical 
care  facilities  addresses  the  intent  of 


Congress  to  enhance  treatment 
incentives  for  alcohol  and  drug  abuse 
inasmuch  as  many  alcohol  and/or  drug 
abuse  patients  are  treated  in  a  general 
medical  care  facility  not  because  they 
have  made  a  decision  to  seek  alcohol 
and  drug  abuse  treatment  but  because 
they  have  suffered  a  trauma  or  have  an 
acute  condition  with  a  primary  diagnosis 
of  other  than  alcohol  or  drug  abuse. 

In  sum.  we  are  not  persuaded  that  the 
existing  burden  on  general  medical  care 
facilities  is  warranted  by  the  benefit  to 
patients  in  that  setting.  Therefore,  the 
Final  Rule  retains  the  language  of  the 
proposed  rule  at  §  2.11  defining 
"program"  and  making  the  regulations 
applicable  at  5  2.12  to  any  information 
about  alcohol  and/or  drug  abuse 
patients  which  is  obtained  by  a 
federally  assisted  alcohol  or  drug  abuse 
program  for  the  purpose  of  treating, 
making  a  diagnosis  for  treatment,  or 
making  a  referral  for  treatment  of 
alcohol  or  drug  abuse. 

Communications  between  a  Program 
and  an  Entity  Having  Direct 
Administrative  Control 

The  existing  regulations  at  §  2.11(p)(l) 
and  the  proposed  rule  at  5  2.12(c)(3) 
exempt  from  the  restrictions  on 
disclosure  communications  of 
information  within  a  program  between 
or  among  personnel  in  connection  with 
their  duties  or  in  connection  with 
provision  of  patient  care,  respectively. 
The  Department  has  previously 
interpreted  the  existing  provision  to 
mean  that  communications  within  a 
program  may  include  communications  to 
an  administrative  entity  having  direct 
control  over  the  program. 

The  Final  Rule  has  incorporated  that 
legal  opinion  into  the  text  by  amending 
§  2.12(C)(3)  to  exempt  from  restrictions 
on  disclosure  "communications  of 
information  between  or  among 
personnel  having  a  need  for  the 
information  in  connection  with  their 
duties  that  arise  out  of  the  provision  of 
diagnosis  treatment,  or  referral  for 
treatment  of  alcohol  or  drug  abuse"  if 
the  communications  are  within  a 
program  or  between  a  program  and  an 
entity  that  has  direct  administrative 
control  over  the  program.  Paragraph  (d) 
of  that  same  section  is  accordingly 
amended  to  restrict  any  further 
disclosure  by  an  administrative  entity 
which  receives  information  under 
§  2.12(c)(3). 

Explanation  of  Applicability 

The  existing  regulations  are 
applicable  to  patient  records  maintained 
in  connection  with  the  performance  of  . 
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any  alcohol  abuse  or  drug  abuse 
prevention  function  which  is  federally 
assisted  Applicability  is  determined  by 
the  nature  and  purpose  of  the  records, 
not  the  status  or  primary  functional 
capacity  of  the  recordkeeper.  The 
definition  of  "alcohol  abuse  or  drug 
abuse  prevention  function"  includes 
specified  activities  "even  when 
performed  by  an  orjjanization  whose 
primary  mission  is  in  the  field  of  law 
enforcement  or  is  unrelated  to  alcohol  or 
drugs." 

The  proposed  regulations  and  the 
Final  Rule  at  §  2.12  make  the  regulations 
applicable  to  any  information  about 
alcohol  and  drug  abuse  patients  which 
is  obtained  by  a  federally  assisted 
alcohol  or  drug  abuse  program.  A 
program  is  defined  to  be  those  persons 
or  legal  entities  which  hold  themselves 
out  as  providing  and  which  actually 
provide  diagnosis,  treatment,  or  referral 
for  treatment  for  alcohol  and/or  drug 
abuse.  Thus,  there  is  a  fundamental  shift 
toward  determining  applicability  on  the 
basis  of  the  function  of  the  recordkeeper 
and  away  from  making  that  decision 
based  solely  on  the  nature  and  purpose 
of  the  records. 

No  alcohol  and  drug  abuse  patient 
records,  whether  identified  by  the 
nature  and  purpose  of  the  records  or  the 
function  of  the  recordkeeper,  are 
covered  by  these  regulations  unless  the 
diagnosis,  treatment,  or  referral  for 
treatment  with  which  the  records  are 
connected  is  federally  assisted. 

Several  commenters  pointed  out  that 
while  the  regulatory  language  of  the 
proposed  rule  on  its  face  applies  the  rule 
to  information  about  alcohol  and  drug 
abuse  patients  in  federally  assisted 
programs,  the  explanation  of  the 
applicability  provision  at  i  2.12(e)(2) 
obscures  the  otherwise  forthright 
statement  by  an  additional  standard 
based  on  the  type  of  Federal  assistance 
going  to  the  program,  i.e..  some  patient 
records  in  a  federally  assisted  program 
would  be  covered  and  others  would  not. 
Those  who  commented  on  this  section 
urged  that  coverage  distinctions  under 
the  explanation  in  {  2.12(e)(2)  be 
omitted  because  they  result  in  disparate 
treatment  of  patient  records  within  an 
alcohol  and/or  drug  abuse  program 
based  on  the  type  of  Federal  assistance 
going  to  the  program.  Other  commenters 
asserted  that  basing  coverage  on  the 
type  of  assistance  is  inconsistent  with 
the  clear  meaning  of  the  applicability 
provision  in  the  proposed  and  Final 
Rule. 

The  Final  Rule  revises  the  proposed 
explanatory  material  at  S  2.12(e)(2)  to 
show  that  all  alcohol  and  drug  abuse 
patient  records  withm  a  covered 
program  are  protected  by  the 


confidentiality  provisions  and  that  the 
record  of  an  individual  patient  in  an 
uncovered  program,  whose  cure  is 
federally  supported  in  some  way  which 
does  not  constitute  Federal  assistance  to 
the  program  under  {  2.12(b).  is  not 
afforded  confidentiality  protections. 
Thus,  where  a  Federal  payment  is  made 
to  a  program  on  behalf  of  an  individual 
patient  and  that  program  is  not 
otherwise  federally  assisted  under 
9  2.12(b).  the  record  of  that  individual 
will  not  be  covered  by  the  regulations. 
Although  the  Department  expects  them 
to  be  rare,  it  would  be  possible  for  such 
instances  to  occur.  For  example,  if  a 
Federal  court  places  an  individual  in  a 
for-profit  program  that  is  not  certified 
under  the  Medicare  prugrum.  that  is  not 
authorized  to  conduct  methadone 
treatment,  and  is  not  otherwise  federally 
assisted  in  any  manner  provided  in 
§  2.12(b).  the  patient  record  of  that 
individual  would  not  be  covered  by  the 
regulations  even  though  the  Federal 
court  paid  for  the  individual's  treatment. 

Comments  to  the  proposed  rule  were 
persuasive  that  the  type  of  assistance 
should  not  affect  the  scope  of  records 
covered  within  a  covered  program. 
When  the  determination  of  covered 
records  was  based  on  the  purpose  and 
nature  of  each  record,  it  was  consistent 
to  view  Federal  assistance  from  the 
perspective  of  each  individual  record. 
However,  when  the  determination  of 
which  records  are  covered  is  based  on 
who  is  keeping  the  records,  as  in  the 
proposed  and  Final  Rule,  it  is  consistent 
with  the  approach  to  view  Federal 
assistance  from  the  program  level  as 
applying  to  all  alcohol  and  drug  abuse 
patient  records  within  the  program. 

Determining  coverage  based  on 
Federal  assistance  to  the  program  rather 
than  to  an  individual  represents  a 
change  in  policy  from  the  current 
regulations  under  which  the  Department 
views  a  Federal  payment  made  on 
behalf  of  an  individual  as  sufficient  to 
cover  that  individual's  record.  However, 
any  disadvantage  in  not  covering 
individual  records  in  those  rare  cases 
which  may  occur  is  outweighed  by  the 
advantages  of  consistency  and 
efficiency  in  management  of  the 
program  as  a  result  of  all  alcohol  and 
drug  abuse  patient  records  in  the 
program  being  subject  to  the  same 
confidentiality  provisions. 

The  Final  Rule  includes  new  material 
at  §  2.12(e)(3)  which  briefly  explains  the 
types  of  information  to  which  the 
restrictions  are  applicable,  depending  on 
whether  a  restriction  is  on  disclosure  or 
on  use.  A  restriction  on  disclosure 
applies  to  any  information  which  would 
identify  a  patient  as  an  alcohol  or  drug 
abuser.  The  restriction  on  use  of 


information  to  bring  crhninal  charges  or 

investigate  a  patient  for  a  crime  applies 
to  any  information  obtained  by  the 
program  for  the  purpose  of  diagnosis. 
treatment,  or  referral  for  treatment  of 
alcohol  or  drug  abuse 

Several  c(>mmentprs  strongly  urged 
the  explicit  inclusion  of  school-based 
education  and  prevention  programs  in 
the  applicability  of  the  regulations. 
School-based  education  and  prevention 
activities  may  fall  within  the  definition 
of  a  program  if  they  provide  alcohol  or 
drug  abuse  diagnosis,  treatment,  or 
referral  for  treatment  and  if  they  hold 
themselves  out  as  so  doinjj.  That  is 
refiecfed  in  the  Final  Rule  at  §  2.12(e)(1) 
with  the  inclusion  of  "school-based 
programs"  in  the  list  of  entities  which 
may  come  under  the  regulations. 

An  example  of  how  diagnosis  affects 
coverage  has  been  omitted  at 
S  2.12(e)(3)(ii).  It  is  omitted  not  because 
the  example  could  never  occur  under  the 
Final  Rule,  but  because  it  is  very 
unlikely  that  a  "specialized"  program,  as 
program  is  defined  under  these 
regulations,  would  be  treating  a  patient 
for  a  condition  which  is  not  related  to 
alcohol  or  drug  abuse  such  that  the 
reference  to  a  patient's  alcohol  or  drug 
abuse  history  would  not  be  related  to 
the  condition  for  which  treatment  is 
rendered.  Inasmuch  as  the  regulations 
only  apply  to  programs,  this  example  is 
more  likely  to  confuse  than  provide 
guidance  and  for  that  reason  has  been 
taken  out. 

Notifying  a  Parent  or  Guardian  of  a 
Minor's  Application  for  Treatment 

The  proposed  rule  at  §  2.14 
reorganized  and  revised  but  did  not 
substantively  amend  the  existing  {  2.15 
dealing  with  the  subject  of  minor 
patients.  Under  both  the  existing  and 
proposed  rules,  a  minor  patient's 
consent  is  generally  required  prior  to 
notifying  the  minor's  parent  or  guardian 
of  his  or  her  application  for  treatment. 
This  is  true  even  though  without 
notification  it  is  impossible  to  obtain 
parental  consent  in  those  cases  where 
State  law  requires  a  parent,  guardian,  or 
other  person  to  consent  to  alcohol  or 
drug  abuse  treatment  of  a  minor. 

While  this  issue  was  not  raised  in  the 
proposed  rule,  the  Department  has 
received  several  inquiries  on  it  from  the 
public  since  the  proposed  rule  was 
published  suggesting  that  in  those 
States,  where  the  parent's  or  guardian's 
consent  is  needed  for  the  minor's 
treatment,  the  program  should  be  free  to 
notify  the  parent  or  guardian  of  the 
minor's  application  for  treatment 
without  constraint.  The  Department  has 
considered  this  issue  and  decided  to 


make  no  substantive  changes  in  the 
existing  section  dealing  with  minor 
patients. 

Although  both  the  current  rule  and  the 
proposed  rule  generally  prohibit 
parental  notification  without  the  minor's 
consent,  they  also  provide  for  an 
exception.  Under  this  exception  such 
notification  would  be  permitted  when,  in 
the  program  director's  judgment,  the 
minor  lacks  the  capacity  to  make  a 
rational  decision  on  the  issue  of 
notification,  the  situation  poses  a 
substantial  threat  to  the  physical  well- 
being  of  the  minor  or  any  other  person, 
and  this  threat  may  be  alleviated  by 
notifying  the  parent  or  guardian.  Under 
this  provision,  the  program  director  is 
vested  with  the  authority  to  determine 
when  the  circumstances  permitting 
parental  notification  arise.  In  discussing 
the  Department's  philosophy  behind  this 
provision.  §  2.15-l{e)  of  the  existing  rule 
states:  "It  (this  provision]  is  based  upon 
the  theory  that  where  a  person  is 
actually  as  well  as  legally  incapable  of 
acting  in  his  own  interest,  disclosures  to 
a  person  who  is  legally  responsible  for 
him  may  be  made  to  the  extent  that  the 
best  interests  of  the  patient  clearly  so 
require." 

While  this  excepti^i  would  not  permit 
parental  notification  without  constraint, 
whenever  the  program  director  feels  it  is 
appropriate,  the  Department  believes  it 
does  provide  the  program  director  with 
significant  discretion  and  does  permit 
parental  notification  in  the  most 
egregious  cases  where  the  "best 
interests  of  the  patient  clearly  so 
require."  Accordingly,  the  Department 
has  determined  not  to  make  any 
substantive  changes  in  the  manner  in 
which  the  existing  rule  handles  the  issue 
of  parental  notification.  However, 
proposed  §  2.14  has  been  revised  to 
clarify  thdt  no  change  in  meaning  is 
intended  from  the  current  rule. 

Finally,  it  should  be  noted  that  this 
rule  in  no  way  compels  a  program  to 
provide  services  to  a  minor  without 
parental  consent. 

Separation  of  Clinical  from  Financial/ 
Administrative  Records 

The  current  rules  governing  research, 
audit,  or  evaluation  functions  by  a 
governmental  agency  at  $  2.53  state  that 
"programs  should  organize  their  records 
so  that  financial  and  administrative 
matters  can  be  reviewed  without 
disclosing  clinical  information  and 
without  disclosing  patient  identifying 
information  except  where  necessary  for 
audit  verification."  The  proposed  rule 
transformed  this  hortatory  provision  for 
maintenance  of  financial/administrative 
records  apart  from  clinical  records  into 


a  requirement  in  §  2.16  dealing  with 
security  for  written  records. 

Several  commenters  predicted  that 
such  a  requirement  will  pose  an 
extremely  cumbersome  burden  on 
programs,  perhaps  tantamount  to 
requiring  maintenance  of  two  systems  of 
files.  The  Final  Rule  has  adopted  the 
recommendation  of  those  commenters  to 
drop  this  requirement,  primarily  on  the 
basis  of  the  potential  administrative  and 
recordkeeping  problems  it  poses  in  the 
varied  treatment  settings  to  which  these 
regulations  are  applicable. 

While  it  is  desirable  to  withhold 
clinical  information  from  any  research, 
audit,  or  program  evaluation  function  for 
which  that  clinical  information  is  not 
absolutely  essential,  the  Final  Rule  does 
not  require  recordkeeping  practices 
designed  to  guarantee  that  outcome.  The 
Final  Rule  does,  of  course,  implement 
the  statutory  provisions  which  prohibits 
those  who  receive  patient  identifying 
information  for  the  purpose  of  research, 
audits,  or  program  evaluation  from 
identifying,  directly  or  indirectly,  any 
individual  patient  in  any  report  of  such 
research,  audit,  or  evaluation  or 
otherwise  disclosing  patient  identities  in 
any  manner  (see  §§  2.52(b)  and  2.53(d)). 

Subpart  C — ^Disclosures  with  Patient's 
Consent      ?♦:  '■  r.  ••  ■ 

Notice  to  Patients 

Like  the  proposed  rule,  the  Final  Rule 
at  §  2.22  requires  that  notice  be  given  to 
patients  that  Federal  law  and 
regulations  protect  the  confidentiality  of 
alcohol  and  drug  abuse  patient  records. 
The  response  to  this  provision  in  the 
proposed  rule  reflects  strong  support  for 
notifying  patients  of  confidentiality 
protections,  although  many  stressed  that 
the  notice  should  be  simplified  in  order 
to  be  useful  rather  than  confusing  to  the 
patient.  Some  of  those  who 
recommended  against  adoption  of  a 
notice  provision  did  so  on  grounds  that 
the  notice  as  proposed  is  too  complex. 
Therefore,  in  response  to  many  who 
supported  the  notice  provision  and  those 
who  opposed  it  on  grounds  that  it  is  too 
complex,  the  Final  Rule  substantially 
revises  the  elements  which  must  be 
included  in  the  written  notice  to  each 
patient  and  accordingly  rewrites  the 
sample  notice  which  a  program  may 
adopt  at  its  option  in  fulfillment  of  the 
notice  requirement. 

Form  of  Written  Consent 

The  proposed  rule  retains  the 
requirements  in  §  2.31  of  the  existing 
regulations  for  written  consent  to 
disclosure  of  information  which  would 
identify  an  individual  as  an  alcohol  or 
drug  abuser.  There  was  a  great  deal  of 


support  among  those  who  commented 
on  this  provision  for  the  retention  of  the 
existing  elements  of  written  consent  on 
grounds  that  the  present  system  is 
working  well  and  that  the  elements 
which  go  to  make  up  written  consent  are 
sufficiently  detailed  to  assure  an 
opportunity  for  a  patient  to  make  an 
informed  consent  to  disclose  patient 
identifying  information.  Others 
recommended  a  more  generalized 
consent  form. 

The  Final  Rule  retains  all  elements 
previously  required  for  written  consent, 
though  in  one  instance  it  will  permit  a 
more  general  description  of  the  required 
information.  The  first  of  the  required 
elements  of  written  consent  in  both  the 
existing  and  proposed  rule  (§  2.31  (a)(1)) 
asks  for  the  name  of  the  program  which 
is  to  make  the  disclosure.  The  Final  Rule 
will  amend  that  element  by  calling  for 
"(1)  The  specific  name  or  general 
designation  of  the  program  or  person 
permitted  to  make  the  disclosure"  This 
change  will  permit  a  patient  to  consent 
to  disclosure  from  a  category  of  facilities 
or  from  a  single  specified  program  For 
example,  a  patient  who  chooses  to 
authorize  disclosure  of  all  his  or  her 
records  without  the  necessity  of 
completing  multiple  consent  forms  or 
individually  designating  each  program 
on  a  siugle  consent  form  would  consent 
to  disclosure  from  all  programs  in  whieh 
the  patient  has  been  enrolled  as  an 
alcohol  or  drug  abuse  patient.  Or.  a 
patient  might  narrow  the  scope  of  his  or 
her  consent  to  disclosure  by  permitting 
disclosure  from  all  programs  located  in 
a  specified  city,  from  all  programs 
operated  by  a  named  organization,  or  as 
now,  the  patient  might  limit  consent  to 
disclosure  from  a  single  named  facility. 
(In  this  connection,  the  Department 
interprets  the  existing  written  consent 
requirements  to  permit  consent  to 
disclosure  of  information  from  many 
programs  in  one  consent  form  by  listing 
specifically  each  of  those  programs  on 
the  form.) 

This  change  generalizes  the  consent 
form  with  respect  to  only  one  element 
without  diminishing  the  potential  for  a 
patient's  making  an  informed  consent  to 
disclose  patient  identifying  information. 
The  patient  is  in  position  to  be  informed 
of  any  programs  in  which  he  or  she  was 
previously  enrolled  and  from  which  he 
or  she  is  willing  to  have  information 
disclosed. 

With  regard  to  deficient  written 
consents,  the  Final  Rule  at  §  2.31(cJ 
reverts  to  language  from  the  existing 
regulations  rather  than  using  the 
language  of  the  proposed  rule  to  express 
the  idea  that  a  disclosure  may  not  be 
made  on  the  basis  of  a  written  consent 


UM  I 


21800  Federal  Register  /  Vol.  52.  No.  110  /  Tuesday,  June  9.  1987  /  Rules  and  Regulations 


which  does  not  contain  all  rt;quired 
elements  in  compliance  with  paragraph 
(a)  of  S  2.31.  There  was  no  intention  in 
drafting  the  proposed  rule  to  establish  a 
different  or  more  stringent  standard 
than  currently  exists  prohibiting 
disclosures  without  a  conforming 
written  consent.  Because  that  was 
misunderstood  by  some,  the  Final  Rule 
will  not  permit  disclosures  on  the  basis 
of  a  written  consent  which,  "On  its  face 
substantially  fails  to  conform  to  any  of 
the  requirements  set  forth  in  paragraph 
(a)  of  this  section  . . ." 

Express  Consent  to  Redisclosure 
Permitted 

Both  the  existing  and  proposed  rules 
at  S  2.32  prohibit  redisclosure  by  a 
person  who  receives  information  from 
patient  records  pursuant  to  the  written 
consent  of  the  patient  and  who  has  been 
notified  that  the  information  is  protected 
by  Federal  rules  precluding  redisclosure 
except  as  permitted  by  those  Federal 
rules.  However,  the  statement  of  the 
prohibition  on  redisclosure  at  S  2.32 
does  not  make  evident  the  Department's 
interpretation  that  it  is  possible  for  a 
patient,  at  the  same  time  consent  to 
disclosure  is  given,  to  consent  to 
redisclosure  in  accordance  with  the 
Federal  rules.  TTie  Final  Rule  rewords 
the  statement  of  prohibition  on 
redisclosure  and  adds  the  phrase  shown 
in  quotes  below  to  the  second  sentence 
as  follows: 

The  Federal  rules  prohibit  you  from  making 
any  further  disclosure  of  this  information 
"unless  further  disclosure  is  expressly 
permitted  by  the"  written  consent  of  the 
person  to  whom  it  pertains  or  is  otherwise 
permitted  by  42  CFR  Part  2. 

The  purpose  of  the  added  phrase  is  to 
acknowledge  that  redisclosure  of 
information  may  be  expressly  permitted 
in  the  patient's  written  consent  to 
disclosure.  For  example,  a  patient  may 
consent  to  disclose  pertinent 
information  to  an  employment  agency 
and  at  the  same  time  permit  the 
employment  agency  to  redisclose  this 
information  to  potential  employers,  thus 
making  unnecessary  additional  consent 
forms  for  redisclosures  to  individual 
employers.  Similarly,  a  patient  may 
consent  to  disclose  pertient  information 
to  an  insurance  company  for  the 
purpose  of  claiming  benefits,  and  at  the 
same  time  consent  to  redisclosure  by 
that  insurance  company  to  another 
organization  or  company  for  the  purpose 
of  administering  the  contract  under 
which  benefits  are  claimed  by  or  on 
behalf  of  the  patient. 


Patient  Consent  to  Unrestricted 
Communications  for  the  Purpose  of 
Criminal  Justice  System  Referrals 

Most  of  those  who  commented  on  the 
revision  of  5  2.35  generally  supported 
the  proposed  changes.  However,  two 
State  commenters  encouraged  retention 
of  language  in  the  existing  regulations 
which  explicitly  permits  a  patient  to 
consent  to  "unrestricted 
communications."  Otherwise,  those 
commenters  say,  the  revision  will  act  as 
a  deterrent  to  criminal  justice  system 
referrals. 

Both  the  proposed  and  Final  Rule  omit 
most  limitations  on  disclosures  to  which 
a  patient  may  consent.  The  criteria  for 
permitting  release  of  information  with 
patient  consent  undt'r  the  Final  Rule  are: 
(1)  A  valid  consent  under  S  2.31  and  (2) 
a  determination  that  the  inform«tion 
disclosed  is  necessary  to  carry  out  the 
purpose  for  which  the  consent  was  given 
(5  2.13(a)).  Although  special  rules  for 
disclosures  in  connection  with  cnminal 
justice  system  referrals  were  retained, 
they  do  not  restrict  "how  much  and 
what  kind  of  information  '  a  patient  may 
consent  to  have  disclosed  under  J  2.31. 
Section  2.3Ha)(5)  places  no  restrictions 
on  how  much  or  what  kind  of 
information  a  patient  may  consent  to 
have  disclosed.  That  section  simply 
requires  that  each  written  consent 
describe  how  much  and  what  kind  of 
information  the  patient  consents  to  have 
disclosed.  A  patient  may  consent  to 
disclosure  of  any  information 
concerning  his  or  her  participation  in  a 
program.  In  the  case  of  a  consent  for  the 
purpose  of  a  criminal  justice  system 
referral,  consent  to  disclose  "any 
information  concerning  my  pariicipation 
in  the  program"  pursuant  to  5  2.31(a)(5) 
would  permit  "unrestricted 
communications"  from  the  program  to 
appropriate  persons  within  the  criminal 
justice  system  to  the  same  extent 
permitted  by  the  existing  rule. 
Therefore,  the  Final  Rule  does  not 
substantively  alter  j  2.35  as  proposed. 
(Paragraph  (c)  has  been  reworded  for 
clarity  ) 

Subpart  D — Disclosures  Without 
Patient's  Consent 

Elimination  of  the  Requirement  to 
Verify  Medical  Personnel  Status 

The  proposed  regulations  at  S  2.51 
implement  the  statutory  provision  which 
permits  a  disclosure  "to  medical 
personnel  to  the  extent  necessary  to 
meet  a  bona  fide  medical  emergency." 
The  proposed  rule  added  a  requirement 
not  contained  in  the  existing  $  2.51  that 
the  program  make  a  reasonable  effort  to 
verify  that  the  recipient  of  the 
information  is  indeed  medical  personneL 


The  Final  Rule  deletes  the  proposed 
verification  requirement  in  response  to 
comments  from  several  sources  that 
such  a  requirement  is  unnecessary,  will 
cause  delay,  and  could  possibly  impede 
emergency  treatment.  In  view  of  those 
comments  and  our  interest  in  easing  the 
burden  of  compliance  where  possible, 
the  Final  Rule  does  not  require 
verification  of  the  "medical  personnel" 
status  of  the  recipient  of  information  in 
the  face  of  a  medical  emergency. 

However,  the  statute  permits 
disclosures  only  to  medical  personnel  to 
meet  a  medical  emergency  and 
elimination  of  the  verification 
requirement  does  not  in  any  way 
expand  upon  the  category  of  persons  to 
whom  a  disclosure  may  be  made  to  meet 
a  medical  emergency.  Neither  does 
elimination  of  the  verification 
requirement  affect  the  provision  in  the 
Final  Rule  at  {  2.51(c)  that  a  program 
document  in  the  patient's  records  any 
disclosure  which  is  made  in  the  face  of  a 
medical  emergency. 

Assessment  of  Research  Risks 

The  proposed  regulations  at  (  2.52 
modified  and  streamlined  existing 
provisions  in  {{  2.52  and  2.53  governing 
disclosures  for  scientific  research.  The 
proposal  clarified  that  the  determination 
of  whether  an  individual  is  qualified  to 
conduct  scientific  research  would  be  left 
to  the  program  director,  and  required 
that  such  qualified  personnel  have  a 
research  protocol  which  includes 
safeguards  for  storing  patient  identifying 
information  and  prohibits  redisclosures 
except  as  allowed  by  these  regulations. 

The  Final  Rule  adds  an  additional 
condition:  The  program  director  must 
ensure  that  a  written  statement  is 
furnished  by  the  researcher  that  the 
research  protocol  has  been  reviewed  by 
an  independent  group  of  three  or  more 
individuals  who  found  that  the  rights  of 
patients  would  be  adequately  protected 
and  that  the  potential  benefits  of  the 
research  outweigh  any  potential  risks  to 
patient  confidentiality  posed  by  the 
disclosure  of  records 

This  revision  was  prompted  by 
comment  from  both  the  public  and 
private  sectors  that  review  of  the 
research  protocol  for  the  purpose  of 
ensuring  the  protection  of  human 
subjects  participating  in  the  research  (in 
this  case,  the  patients  whose  records  are 
proposed  for  use  in  research)  is 
imperative  prior  to  permitting  disclosure 
of  patient  identifying  information  for  the 
conduct  of  scientific  research.  The 
requirement  that  researchers  state  in 
wnting  that  the  protocol  has  been 
reviewed  for  the  protection  of  human 
subjects  will  provide  an  additional  point 
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of  reference  for  the  program  director  in 
determining  whether  to  release  patient 
identifying  information  for  research 

purposes. 

Researchers  who  receive  support  from 
the  Department  and  many  other  Federal 
agencies  are  required  under  regulations 
for  the  protection  of  human  subjects  to 
obtain  review  of  their  protocol  from  an 
"institutional  review  board  (IRB). "  Surii 
boards  generally  are  set  up  by  the 
institution  employing  the  researcher. 
Regulations  require  that  IRBs  be 
composed  of  persons  with  professional 
competence  to  review  research,  as  well 
as  persons  who  can  judge  sensitivity  to 
community  attitudes  and  ethical 
concerns.  Documentation  of  review  and 
approval  by  an  IRB  or  by  another  group 
of  at  least  three  individuals, 
appropriately  constituted  to  make 
judgements  on  issues  concerning  the 
protection  of  human  subjects,  would 
meet  the  new  requirement  in  $  2.52(a)(3). 

Audit  and  Evaluation  Activities  by 
Nongovernntental  Entities 

The  proposed  regulations  at  §  2.53 
simplify  and  shorten  the  provisions  on 
audit  and  evaluation  activities  and 
divide  them  into  two  categories:  (1) 
Those  activities  that  do  not  require 
copying  or  removal  of  patient  records, 
and  (2)  those  that  require  copying  or 
removal  of  patient  records.  "The 
proposed  rule  permits  governmental 
agencies  to  conduct  audit  and 
evaluation  activities  in  both  categories. 
In  addition,  if  no  copying  or  removal  of 
the  records  is  involved,  the  program 
director  may  determine  that  other 
persons  are  "qualified  persoruiel"  for  the 
purpose  of  conducting  audit  and 
evaluation  activities.  There  is  no 
provision  for  nongovernmental  entities 
to  perform  any  audit  or  evaluation 
activity  if  copying  or  removal  of  records 
is  involved. 

In  response  to  the  propKJsed  rule  the 
Department  received  comment  that  third 
party  payers  should  be  permitted  to 
copy  or  remove  records  containing 
patient  identifying  information  as  is 
permitted  by  governmental  agencies  that 
finance  or  regulate  alcohol  or  drug 
abuse  programs. 

Recognizing  that  private 
organizations,  like  governmental 
agencies,  have  a  stake  in  the  financial 
and  programmatic  integrity  of  treatment 
priygrams  arising  out  of  their  financing  of 
alcohol  and  drug  abuse  programs 
directly,  out  of  peer  review 
responsibilities,  and  as  third  party 
payers,  the  Final  Rule  permits  access  to 
patient  identifying  information  for  audit 
and  evaluation  activities  by  private 
organizations  in  circumstances  identical 
to  the  access  afforded  govemnwntal 


agencies.  Specifically,  if  a  private 
organization  provides  financial 
assistance  to  a  program,  is  a  third  party 
payer  covering  patients  in  the  program, 
or  is  a  |>eer  review  organization 
performing  a  utilization  or  quality 
control  review,  tie  Final  Rule  permits 
the  private  organization  to  have  access 
to  patient  identifying  information  for  the 
purpose  of  participating  in  audit  and 
evaluation  activitiesjto  the  same  extent 
and  under  the  same  conditions  as  a 
governmental  agency. 

Audit  and  Evaluation  of  Medicare  or 
Medicaid  Programs 

In  response  to  specific  questions 
which  have  come  to  the  Department's 
attention  and  in  recognition  of  the 
continued  importance  of  the  integrity  of 
the  Medicare  and  Medicaid  programs  to 
the  delivery  of  alcohol  and  drug  abuse 
services,  the  Final  Rule  includes  a  new 
paragraph  (c)  in  §  2.53  which  clarifies 
the  audit  and  evaluation  provisions  as 
they  pertain  to  Medicare  or  Medicaid. 

Specifically,  the  new  paragraph 
clarifies  that  the  audit  and  evaluation 
function  includes  investigation  for  the 
purpose  of  administrative  enforcement 
of  any  remedy  imposed  by  law  by  any 
Federal,  State,  or  local  agency  which 
has  responsibility  for  oversight  of  the 
Medicare  or  Medicaid  programs.  The 
new  paragraph  makes  explicit  that  the 
term  "program"  includes  employees  of 
or  providers  of  medical  services  under 
an  alcohol  or  drug  abuse  program. 
Finally,  it  clarifies  that  a  peer  review 
organization  may  conimunicate  patient 
identifying  information  for  the  purpose 
of  a  Medicare  or  Medicaid  audit  or 
evaluation  to  the  agency  responsible  for 
oversight  of  the  Medicare  or  Medicaid 
program  being  evaluated  or  audited. 

Subpart  E — Court  Orders  Authorizing 
Disclosure  and  Use 

Court-Ordered  Disclosure  of 
Confidential  Communications 

The  existing  regulations  at  §  2.63  hmit 
a  court  order  to  "objective"  data  and 
prohibit  court -ordered  disclosure  of 
"communications  by  a  patient  to 
personnel  of  the  program  '  The 
proposed  regulations  delete  the 
provision  restricting  a  court  order  to 
objective  data  and  precluding  an  order 
from  reaching  "communications  by  a 
patient  to  personnel  of  the  program." 
Deletion  of  that  provision  provoked 
considerable  discussion  and  concern  on 
the  part  of  a  large  number  of  persons. 
85%  of  whom  opposed  allowing  court- 
ordered  disclosure  of  nonobjective  data. 

The  Final  Rule  at  5  2.63  restores 
protection  for  n>any  "communications 
by  a  patient  to  personnel  of  the 


program"  and  information  which  is  of  a 
nonobjective  nature,  but  it  does  not 
protect  that  information  from  court 
order  in  the  face  of  an  existing  threat  to 
a  third  party  or  in  connection  with  an 
investigation  or  prosecution  of  an 
extremely  senous  crime. 

Because  the  existing  regulations  seem 
to  be  dealing  uniformly  with  two  related 
but  not  necessarily  identical  types  of 
information,  i.e.,  "objective"  data  and 
"communications  by  a  patient  to 
personnel  of  the  program."  the  Final 
Rule  drops  those  terms  in  favor  of  the 
term  "confidential  communications."  a 
term  in  use  since  1975  in  existing 
§  2.63-1.  "Confidential  communications" 
are  the  essence  of  those  matters  to  be 
afforded  protection  and  are  as  readily 
identified  as  "objective"  data. 
Furthermore,  protection  of  "confidential 
communications"  is  more  relevant  to 
maintaining  patient  trust  in  a  program 
than  is  protection  of  "communications 
by  a  patient  to  personnel  of  the 
program,"  a  term  which  does  not 
distinguish  between  the  innocuous  and 
the  highly  sensitive  communication. 

Most  comments  in  opposition  to 
relaxing  the  court  order  limitations  on 
confidential  communications  said  that 
the  potential  for  court -ordered 
disclosure  of  confidential 
communications  will  compromise  the 
therapeutic  environment,  may  deter 
some  alcohol  and  drug  abusers  from 
entering  treatment,  and  will  yield 
information  which  may  be  readily 
misinterpreted  or  abused. 

While  freedom  to  be  absolutely 
candid  in  communicating  with  an 
alcohol  or  drug  abuse  program  may  have 
therapeutic  benefits  and  may  be  an 
incentive  to  treatment  it  is  the  position 
of  the  Department  that  those  therapeutic 
benefits  cannot  take  precedence  over 
two  circumstances  which  merit  court- 
ordered  disclosure  of  confidential 
communications. 

The  first  of  these  is  a  circumstance  in 
which  the  patient  poses  a  threat  to  any 
third  party  Existing  rules  do  not  permit 
a  court  to  authorize  disclosure  of  any 
communication  by  a  patient  to  a 
program:  for  example,  that  the  patient  is 
abusing  a  child  or  has  expressed  an 
intention  to  kill  or  seriously  harm 
another  person.  The  balance  between 
patient  confidentiality  and  an  existing 
threat  posed  by  the  patient  to  life  or  of 
serious  bodily  injury  to  another  person 
must  be  weighted  in  favor  of  permitting 
a  court  to  order  disclosure  of 
confidential  communications  >which  are 
necessary  to  protect  against  such  an 
existing  threat. 

The  second  of  these  circumstance  is 
one  in  which  a  patient's  confidential 
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communications  to  a  pro-am  are 
necessary  in  connection  with 
inveslijiiation  or  prosecution  of  an 
extremely  serious  crime,  such  as  a  crime 
which  directly  threatens  loss  of  life  or 
senous  bodily  injury.  The  Department 
lakes  the  position  that  it  is  consistent 
with  the  intent  of  Congress  and  in  the 
best  interest  of  the  Nation  to  permit  the 
exercise  of  discretion  by  a  court,  within 
the  context  of  the  confidentiality  law 
and  regulations,  to  determine  whether  to 
authorize  disclosure  or  use  of 
confuiential  communications  from  a 
patient's  treatment  record  in  connection 
with  such  an  investigation  or 
prosecution. 

Our  aim  is  to  strike  a  balance 
between  absolute  confidentiality  for 
"conridential  communications"  on  one 
side  and  on  the  othtir,  to  protect  against 
any  existing  threat  to  life  or  serious 
bodily  harm  to  others  and  to  bring  to 
justice  those  being  investigated  or 
prosecuted  for  an  extremely  serious 
crime  who  may  have  inflicted  such  harm 
in  the  past.  While  many  confidential 
communications  will  remain  beyond  the 
rrarh  of  a  court  order,  revised  {  2.63  of 
the  Final  Rule  will  permit  a  court  to 
authorize  disclosure  of  confidential 
communKuitions  if  the  disclosure  is 
necccssury  to  protect  against  an  existing 
threat  to  life  or  serious  bodily  injury.  If 
disclosure  is  necessary  in  connection 
with  Investigation  or  prosecution  of  an 
extremely  st'rious  cnme,  or.  as  in  the 
existing  rule,  if  disclosure  is  in 
connection  with  a  legal  proceetding  in 
which  the  patient  himself/herself  offers 
testimony  or  evidence  concerning  the 
confidential  communications. 

Open  Hearing  on  Patient  Request  In 
Connection  with  a  Court  Order 

Courts  authorizing  disclosure  for 
noncriminal  purposes  are  required  at 
S  2.64(c)  of  the  Final  Rule  to  conduct  any 
oral  argument,  review  of  evidence,  or 
hearing  in  the  judges  chambers  or  In 
some  manner  that  ensures  patient 
identifying  information  is  not  disclosed 
to  anyone  who  is  not  a  party  to  the 
proceeding,  to  a  party  holding  the 
record,  or  to  the  patient.  The  existing 
rules  provide  that  a  patient  may  request 
an  open  hearing.  The  proposed  rule  did 
not  provide  for  the  patient  to  request  an 
open  hearing. 

The  existing  and  proposed  rule 
provides  that  a  patient  may  consent  to 
use  of  his  or  her  name  rather  than  a 
fictitious  name  in  any  application  for  an 
order  authorizing  disclosure  for 
noncriminal  purposes.  The  existing  rule 
requires  "voluntary  and  intelligent" 
consent.  The  proposed  rule  ensures  the 
quality  of  the  consent  by  requiring  that 


it  be  in  writing  and  in  compliance  with 
5  2.31. 

Upon  reconsideration,  the  Department 
has  reinstated  the  provision  permitting  a 
patient  to  consent  to  an  open  hearing  in 
a  noncriminal  proceeding  but  with  the 
same  formality  as  is  required  by  the 
proposed  rule  for  a  consent  by  the 
patient  to  use  his  or  her  name  in  an 
application  for  an  order.  Therefore,  the 
Final  Rule  at  {  2.64(c)  requires  that  any 
hearing  be  held  in  such  a  way  as  to 
maintain  the  patient's  confidentiality 
"unless  the  patient  requests  an  open 
hearing  in  a  manner  which  meets  the 
written  consent  requirements  of  these 
regulations." 

Content  of  Court  Order — Sealing  of 
Record  as  an  Example 

The  content  of  a  court  order 
authorizing  disclosure  for  noncriminal 
purposes  and  any  order  for  disclosure 
and  use  to  investigate  or  prosecute  a 
program  or  the  person  holding  the 
records  is  limited  at  {  2.64(e]  to 
essential  information  and  limits 
disclosure  to  those  persons  who  have  a 
need  for  the  information  In  addition,  the 
court  is  required  to  take  such  other 
measures  as  are  necessary  to  limit 
disclosure  to  protect  the  patient,  the 
physician-patient  relationship,  and  the 
treatment  services.  We  have  included  at 
S  2.64(e)(3)  an  example  of  one  sinh 
measure  which  m.iy  be  net:essary: 
sealing  the  record  of  any  proceeding  for 
which  disclosure  of  a  patient's  records 
has  been  ordered.  It  is  the  Department's 
experience  that  heightened  awarent'ss 
of  this  possibility  t)y  members  of  the 
treatment  community  and  legal 
profession  can  limit  dissemination  of 
patient  identifying  information  to  those 
for  whom  the  court  determined  "good 
cause"  exists  without  turning  all  or  a 
part  of  a  patient's  treatment  record  Into 
public  information.  The  Final  Rule  adds 
as  an  example  of  a  measure  which  the 
court  might  take  to  protect  the  patient, 
the  physician-patient  relationship  and 
the  treatment  service  'sealing  from 
public  scrutiny  the  record  of  any 
proceeding  for  which  disclosure  of  a 
patient's  record  has  been  ordered."  A 
similar  change  has  also  been  made  in 
J  2.67(d)(4). 

Extremely  Serious  Crime  as  a  Criterion 
for  a  Court  Order  to  Investigate  or 
Prosecute  a  Patient 

The  proposed  rule  at  $  2.64  purported 
to  retain  the  existing  standard  with 
regard  to  court  orders  which  may  be 
issued  for  the  purpose  of  investigating  or 
prosecuting  a  patient:  i.e.,  the  standard 
that  no  court  order  may  authonze 
disclosure  and  use  of  patient  records  for 
investigation  or  prosecution  of 


nonserious  crirries.  In  an  effort  to  clarify 
the  nature  of  those  crimes  for  which  a 
court  may  order  disclosure  and  use  of 
patient  records  to  investigate  or 
prosecute  the  patient,  the  proposed  rule 
dropped  the  term  "extremely  senous" 
crime  in  favor  of  a  more  specific 
functional  definition  of  a  crime  which 
"causes  or  directly  threatens  loss  of  life  ' 
or  serious  bodily  injury"  While  the 
proposed  rule  purported  to  retain  the 
existing  standard,  comments  received 
from  law  enforcement  agencies  have 
contested  that  outcome,  asserting  that 
the  criterion  as  proposed  would  be 
Significantly  narrowed.  Arguing  in  favor 
of  a  broader  standard,  law  enforcement 
interests  advocated  a  more  flexible 
criterion  which  would  permit  courts  to 
weigh  relevant  factors  on  a  case-by-case 
basis. 

Inasmuch  as  the  change  in  the 
proposed  rule  was  intended  to  clarify —  ' 
not  to  further  limit — those  crimes  for 
which  a  court  may  authonze  use  of  a 
patient's  record  to  investigate  or 
prosecute  the  patient,  the  Final  Rule  ' 

reinstates  the  existing  language, 
"extremely  senous"  This  broader 
criterion  will  permit  more  flexibility  and 
discretion  by  the  courts  in  deciding 
whether  a  crime  is  of  a  caliber  which 
merits  use  of  a  patient's  treatment 
record  to  investigate  or  pnisecute  the 
patient. 

The  F'inal  Rule  names  as  examples  of 
"extremely  serious  "  crimes  homicide, 
rape,  kidnapping,  armed  robbery, 
assault  with  a  deadly  weapon,  and  child 
abuse  and  neglect.  Deleted  from  the  list 
of  proposed  examples  is  "sale  of  illicit 
drugs." 

Based  on  the  view  that  most  patients 
in  drug  abuse  treatment  are  vulnerable 
to  a  charge  of  sale  of  illicit  drugs,  many 
commenters  asked  that  "sale  of  illicit 
drugs"  not  be  categorically  named  as  an 
extremely  serious  crime.  To  do  so,  they 
asserted,  would  make  almost  all 
patients  in  drug  rehabilitation  or 
treatment  programs  vulnerable  to 
investigation  or  prosecution  by  means  of 
court-ordered  use  of  their  own  treatment 
records. 

While  the  Final  Rule  eliminates  "sale 
of  illicit  drugs  "  as  an  example  of  an 
extremely  serious  crime,  it  does  not  alter 
the  authority  of  a  court  to  find  that 
under  appropnate  circumstances  sale  of 
an  illicit  drug  is.  in  fact,  an  extremely 
serious  crime,  and  it  reflects  a  decision 
to  leave  any  such  determination  up  to  a 
court  of  competent  jurisdiction  which  is 
called  upon  to  order  the  use  of  a 
patient's  treatment  records  to  prosecute 
the  patient  in  view  of  any  circumstances 
known  to  the  court. 


•J 
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New  Law  To  Pennit  Reporting  of  Child 
Abuse  and  Neglect 

Section  106  of  Pub.  L  99-401.  the 
Children's  fustice  and  Assistance  Act  of 
1986,  amends  sections  523|e)  and  527(e) 
of  the  Public  Health  Service  Act  (42 
U.S.C.  290dd-a(e)  and  42  U.S.C.  290ee- 
3(e}|  tu  permit  the  reporting  of  suspected 
child  abuse  and  neglect  to  appropriate 
State  or  local  authonties  in  accordance 
with  State  law.  The  amended  sections  o( 
the  Public  Health  Service  Act  provide: 

The  prohibitions  of  this  section  do  not 
apply  to  the  reporting  undef  Slate  law  of 
mcidents  of  suspected  child  abuse  and 
neglect  lo  the  appmf>ru<<e  State  or  local 
authonties. 

This  newly  enacted  statutory 
exception  to  the  restrictions  on 
disclosure  of  inforoiation  which  wouid 
identify  an  alcohol  or  drug  abuse  patient 
provides  a  straightforward  avenue  for 
making  reports  of  incidents  of  suspected 
child  abuse  and  neglect  in  accofdance 
with  State  law  without  resort  to  devices 
explained  in  the  preamble  to  the 
proposed  rule,  i.e.,  obtaining  a  court 
order,  reporting  without  identifying  the 
patient  as  an  aicoh61  or  drug  abuser, 
getting  the  patient's  written  consent 
entering  into  a  qualified  service 
organization  agreement,  or  reporting  a 
medical  emergency  to  medical 
personnel.  While  the  potential  still 
exists  for  using  the  devices  described  in 
the  proposed  rule,  there  is  no 
foreseeable  reason  to  use  them  to  report 
suspected  child  abuse  and  neglect  in 
view  of  the  amendment. 

Although  the  new  law  excepts  reports 
of  suspected  child  abuse  and  neglect 
from  the  statutory  restrictions  on 
disclosure  and  use,  it  does  not  affect  the 
applicability  of  the  restrictions  to  the 
original  alcohol  and  drug  abuse  patient 
record  maintained  by  the  program 
Accordingly,  if.  following  a  report  of 
suspected  child  abuse  or  neglect,  the 
appropriate  State  authorities  wish  to 
subpoena  patient  records  (or  program 
personnel  to  testify  about  patient 
records)  for  civil  or  criminal  proceedings 
relating  to  the  child  abuse  or  neglect, 
appropriate  authorization  would  be 
required  under  the  statutes  and 
regulations.  While  written  patient 
consent  would  suffice  for  a  civil 
proceeding,  it  would  be  necessary  to 
obtain  an  authorizing  court  order  under 
paragraph  (b)(2)(C)  of  the  confidentality 
statutes  and  i  2.65  of  the  regulations  for 
use  of  the  record  to  criminally 
investigate  or  prosecute  a  patient, 

Editorial  Changes 

The  Final  Rule  makes  very  few 
editorial  or  clarifying  changes  to  the 
regulations  as  proposed. 


Number,  tense,  punctuation,  and 
sequential  numbering  are  changed 
where  appropriate.  Definitions 
applicable  only  to  prevention  of  multiple 
enrollments  in  detoxification  and 
maintenance  treatment  programs  are 
moved  from  the  definitions  section  to 
§  2.34.  Section  2.35(c)  has  been  rewritten 
for  clarity.  A  clarifying  phrase  or  word 
is  added  to  the  definition  of  "patient 
identifying  information"  at  §  2.11,  to 
§  2.19  (a)(1)  and  (b)(1)  and  to 
S  2.31(a)(8).  The  phrase  "or  other"  has 
been  addai  to  S  2.53(c)  because  a  court 
order  under  i  2.66  may  be  issued  to 
investigate  a  prograra  for  criminal  or 
adoiinistrative  purposes.  At  §  2.6S(d)(3) 
alternative  language  is  adopted 
consistent  with  language  used 
elsewhere  to  express  a  similar  thought 
At  i  2.65  (dH4)  the  term  "program"*  n 
used  in  lieu  of  "person  hoiding  the 
records"  inasmuch  as  none  but  a 
program  will  be  providing  services  to 
patients. 

Regulatory  Procedures 

Executive  Order  12291 

This  is  not  a  major  rule  under 
Executive  Order  12291.  Overall  costs  to 
general  medical  care  facilities  will  be 
reduced  as  a  result  of  the  decision  to 
apply  the  regttiations  only  to  specialized 
alcohol  and  drug  abuse  treatment 
programs.  Cost  to  covered  programs  will 
be  reduced  somewhat  by  simplification 
of  the  rules.  The  amendments  do  not 
have  an  annual  effect  on  the  economy  of 
$100  million  or  more  or  otherwise  meet 
the  criteria  for  a  major  rule  under  the 
Executive  Order.  Thus,  no  regulatory 
analysis  is  required. 

Regulatory  Flexibility  Act 

As  a  result  of  the  decision  to  apply  the 
regulations  onfy  to  specialized  alcohol 
and  drug  abuse  treatment  programs,  the 
Final  Rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  regulations 
will  no  longer  apply  to  general  medical 
care  providers  which  render  alcohol  or 
drug  abuse  services  incident  to  their 
general  medical  care  functions:  thus,  the 
number  of  small  entities  affected  will  be 
less  than  substantial.  The  economic 
impact  will  be  less  than  significant 
because  much  of  that  impact  arises  from 
the  cost  of  determining  that  the  records 
of  a  general  medical  care  patient  are 
subject  to  the  regulations  and  thereafter 
treating  those  records  differently  than 
all  others  in  the  general  medical  care 
facility.  It  is  anticipated  that  programs 
covered  by  these  rules  will  realize  a 
small  savings  as  a  result  of  the 
simplification  of  the  rules. 


Inforwaiion  Collection  Requirements 

Information  collection  requirements  in 
this  Final  Rule  are: 

(1)  Obtaining  written  patient  consent 
(5  2.31(a)). 

(2)  Notifying  each  patient  of 
confidentiality  provisions  (5  2.22).  and 

(3)  Documenting  any  disclosure  to 
meet  a  medical  emergency  (5  2.51). 

The  information  collection 
requirements  contained  in  these  final 
regulations  have  been  approved  by  the 
Office  of  Management  and  Budget  under 
section  3504(h)  of  the  Paperwork 
Reduction  Act  of  1980  and  have  been 
assigned  control  number  0930-0099. 
approved  for  use  through  April  30. 1989. 

List  of  Subjects  in  42  CFR  Part  2 

Alcohol  abuse.  Alcoholism. 
Confidentiality,  Drug  abuse.  Health 
records.  Privacy. 

Dated:  July  3. 1986. 
Robert  E.  Windom. 
Assistant  Secretary  for  Health. 

Approved:  April  9. 1987. 
Otis  R.  Bowea. 
Secretary. 

The  amendments  to  42  CFR  Part  2  are 
hereby  adopted  as  revised  and  set  forth 
below: 

PART  2— COMRDENTIAUTY  OF 
ALCOHOL  AND  DRUG  ABUSE 
PATIENT  RECORDS 

Sut>part  A— Introduction 

Sec 

2.1  Statutory  authority  for  confidentiality  of 
drug  abuse  patient  records. 

2.2  Statutor>'  authority  for  confidentiality  of 
alcohol  abuse  patient  records. 

2.3  Purpose  and  effect. 

2.4  Criminal  penalty  for  violation. 

2.5  Reports  of  vioiationa. 

Subpart  B — General  Provisions 

2.11  Definitions. 

2.12  Applicability. 

213    Confidentiality  restrictions. 

2.14  Minor  patients. 

2.15  Incompetent  and  deceased  patients. 

2.16  Security  for  written  records. 

2.17  Undercover  agents  and  informants. 

2.18  Restrictions  on  the  use  of  identification 
cards 

2.19  DfsposJtion  of  record*  by  discontinued 
progranu. 

2.20  Relationship  to  Stale  law*. 

2.21  Relationahip  to  Federal  statutes 
protecting  research  subject*  a^iasi 
compuisory  dtscioture  of  t^ir  tdenUty. 

2.22  NoUc«  to  patiente  of  Foderai 
confidentiality  reqiureroent*. 

2.23  Patient  access  and  restriction  on  use. 
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Subpart  C— Disclosures  With  Patient's 
Consent  '*'  '  ■■■•'• 

Sec. 

2.31  Form  of  written  consent.    '•••••■-  «♦*  :»• 

2.32  Prohibition  on  r«?disclo8ur«. 

2.33  Disclosures  permitted  with  written 
consent. 

2.34  Disclosures  to  prevent  multiple 
enrollments  in  detoxincation  and 
maintenance  treatment  programs. 

2.35  Disclosures  to  elements  of  the  criminal 
justice  system  which  have  referred 
patients. 

Subpart  D— Disclosures  Without  Patient 
Consent 

2.51  Medical  emergencies.  '  . 

2.52  Research  activities. 

2.53  Audit  and  evaluation  activities. 

Subpart  E — Court  Orders  Authorizing 
Disclosures  and  Use 

2.61  Legal  effect  of  order. 

2.62  Order  not  applicable  to  records 
disclosed  without  consent  to  researchers 
auditors  and  evaluators. 

2.ii3     Cunfidontidl  communications. 

2.64  Procedures  and  criteria  for  orders 
authorizing  disclosures  for  noncriminal 
purposes. 

2.65  Procedures  and  criteria  for  orders 
authorizing  disclosure  and  use  of  recordi 
to  criminally  investigate  or  prosecute 
patients. 

2.66  Procedures  and  criteria  for  orders 
authorizing  disclosure  and  use  of  records 
to  Investigate  or  prosecute  a  program  or 
the  person  holding  the  records. 

2.67  Orders  authorizing  the  use  of 
undercover  agents  and  informants  to 
criminally  investigate  employees  or 
agents  of  a  program. 

Authority:  Sec.  408  of  Pub.  L  92-255,  86 
Slat.  79,  as  amended  by  sea  303  (a).  |b)  of 
Pub.  L.  93-282,  83  Stat.  137, 138;  sec.  4(cH5MA| 
of  Pub.  L.  94-237.  90  Stat.  244:  sec.  111(c)(3)  of 
Pub.  L  94-581.  90  Stat.  2852;  sec.  509  of  Pub. 
L  96-88,  93  Stat.  695;  sec.  973(d)  of  Pub.  L  97- 
35,  95  Stat.  598:  and  transferred  to  sec  527  of 
the  Public  Health  Service  Act  by  sea 
2(b)(16)(B)  of  Pub.  L  98-24.  97  Stat.  182  and 
as  amended  by  sec.  106  of  fhib.  L  99-401. 100 
Slat.  907  (42  U  S.C.  290ee-3)  and  sea  333  of 
Pub.  L  91-616,  84  Stat.  1853,  as  amended  by 
sea  122(a)  of  Pub.  L  9S-282,  88  Stat.  131:  and 
sec.  111(c)(4)  of  Pub.  L.  94-581.  90  Stat.  2852 
and  transferred  to  sec.  523  of  the  Public 
Heahh  Service  Act  by  sea  2(b)(13)  of  Pub.  L 
96-24.  97  Stat.  181  and  as  amended  by  sec. 
106  of  Pub.  L  99-401. 100  Stat.  807  (42  U  S.C 
2flOdd-3) 

Subpart  A — IntroductKjn 

§  2. 1     Statutory  authority  for 
confidentiality  of  drug  abuse  patient 
records. 

The  restrictions  of  these  regulations 
upon  the  disclosure  and  use  of  drug 
abuse  patient  records  were  initially 
authorized  by  section  408  of  the  Drug 
Abuse  Prevention.  Treatment,  and 
Rehabilitation  Act  (21  U.S.C.  1175).  That 
section  as  amended  was  transfeired  by 
Pub.  L  m-2A  to  section  527  of  the  Public 


Health  Service  Act  which  is  codified  at 
42  U.S.C.  290ee-3.  The  amended 
statutory  authority  is  set  foilh  below: 

Section  2S0ee-3.     Confidentiality  of  polte/it 
records. 

(a)  Disclosure  authorization 

Records  of  the  identity,  diagnosis, 
prognosis,  or  treatment  of  any  patient  which 
are  maintained  in  connection  with  the 
performance  of  any  drug  abuse  prevention 
function  conducted,  regulated,  or  directly  or 
indirectly  assisted  by  any  department  or 
agency  of  the  United  Stales  shall,  except  as 
provided  in  subsection  (e)  of  this  section,  be 
conridential  and  l>e  disclosed  only  for  the 
purposes  and  under  the  circumstances 
expressly  authorized  under  subsection  (b)  of 
this  section. 

(b)  Purposes  and  clrt;um»lance«  of  disclosure 
affecting  consenting  patient  and  patient 
regardless  of  consent 

(1)  The  content  of  any  record  referred  to  In 
subsection  (a)  of  this  section  may  be 
disclosed  in  accordance  with  the  prior 
%«rritten  consent  of  the  patient  with  respect  to 
whom  such  record  is  maintained,  but  only  to 
such  extent,  under  such  circumstances,  and 
for  such  purposes  as  may  be  allowed  under 
regulations  prescribed  pursuant  to  subsection 
(g)  of  this  section. 

(2)  Whether  or  not  the  patient,  with  respect 
to  whom  any  given  record  referred  to  in 
subsection  (a)  of  this  section  is  maintained, 
gives  his  written  consent,  the  content  of  such 
record  may  be  disclosed  as  follows: 

(A)  To  medical  personnel  to  the  extent 
necessary  to  meet  a  txina  Tide  medical 
emergency. 

(B)  To  qualified  personnel  for  the  purpose 
of  conducting  scientiHc  research, 
managemeni  audits,  financial  audits,  or 
program  evaluation,  but  such  personnel  may 
not  identify,  directly  or  indirectly,  any 
lr>dividual  patient  in  any  report  of  such 
research,  audit,  or  evaluation,  or  otherwise 
disclose  patient  identities  in  any  manner. 

(C)  If  authorized  by  an  appropriate  order  of 
a  court  of  competent  junsdiction  granted 
after  application  showing  good  cause 
therefor.  In  assessing  good  cause  the  court 
shall  weigh  the  public  interest  and  the  need 
for  disclosure  against  the  injury  to  the 
patient,  to  the  physician-patient  relationship, 
and  to  the  treatment  services.  Upon  the 
granting  of  such  order,  the  court,  in 
determining  the  extent  to  which  any 
disclosure  of  all  or  any  part  of  any  record  is 
necessary,  shall  Impose  appropriate 
safeguards  against  unauthonzed  disclosure. 

(c)  Prohibition  a^ainnl  u*e  of  record  in 
making  (.riminai  (haryefl  or  investigation  of 
piilienl 

Except  as  authorized  by  a  court  order 
granted  under  subsection  (b)(2HC)  of  this 
section,  no  record  referred  to  in  subsection 
(a)  of  this  section  may  be  used  to  iniliale  or 
substantiate  any  criminal  charges  against  u 
patient  or  to  coodxtct  any  Investigation  of  a 
patient. 


(d)  Coolinuing  prohibition  against  disclosure 
Irrespective  of  status  as  p>at>enl 

The  prohibitions  of  this  section  continue  to 
apply  to  records  a)nceniing  any  individual 
who  has  been  a  patient,  irrespective  of 
whether  or  wht- n  he  ceases  lo  be  a  patient. 

(e)  Armed  Forces  and  Veterans' 
Adnunistration;  inlertiiange  of  records;  report 
of  suspected  child  abuse  and  neglect  lo  Slate 
or  local  authorities 

The  prohitiilions  of  this  section  do  not 
apply  lo  any  interchange  of  records — 

(1)  within  the  Armed  Forces  or  witrhia 
those  components  of  the  Veterans' 
Administration  furnishing  health  care  to 
veterans,  or 

(2)  between  such  components  and  the 
Armed  Forces. 

The  prohibitions  of  this  section  do  not 
apply  to  the  reporting  under  State  law  of 
Incidents  of  sus(>ected  child  abuse  and 
neglect  to  the  appropriate  Stale  or  local 
authorities. 

(f)  Penally  for  first  and  subsequent  offenses 

Any  person  who  violates  any  provision  of 
this  section  or  any  regulation  issued  pursuant 
to  this  section  shall  be  fined  not  more  than 
$500  in  the  case  of  a  first  offense,  and  not 
Dore  than  $5,000  in  the  case  of  each 
subse<iuent  offense. 

IXl  Regulations:  interagency  consultations; 
definitions,  safeguards,  and  procedures, 
including  pro<«dures  and  criteria  for  issuance 
and  scope  of  orders 

Excepi  as  provided  in  subsection  (h)  of  this 
section,  the  Secretary,  after  consultation  with 
the  Administrator  of  Veterans'  Affairs  and 
the  heads  of  other  Federal  departments  and 
agencies  substantially  affected  thereby,  shall 
prescribe  regulations  to  carry  out  the 
purposes  of  this  section   Ihese  reRulalions 
may  contain  such  definitions,  and  may 
provide  for  such  safeguards  and  procedures, 
including  procedures  and  cnleria  for  the 
Issuance  and  scope  of  orders  under 
subsection  (b)|2||C)  of  this  section,  as  in  the 
judgment  of  the  Secretary  are  necessary  or 
prof>er  to  effectuate  the  purposes  of  this 
section,  to  prevent  circumvention  or  evasion 
thereof,  or  to  facilitate  compliance  therewith. 
(Subsection  (h)  was  superseded  by  section 
111(c)(3)  of  Pub  L  94-581   The  responsibihty 
of  the  AdminislrHlor  of  Veterans"  Affairs  to 
write  regulations  to  provide  for 
confidentiality  of  drug  abuse  patient  records 
under  Title  38  was  moved  from  21  U.S.C  1175 
to  38  U.S.C.  4134.) 

{  2.2     Statutory  authortty  for 
conftdcntlattty  of  atcohd  abuse  patient 
racords. 

The  restnrtions  of  these  regulations 
upon  the  oisciosure  and  use  of  alcohol 
abuse  patient  records  were  initially 
authorized  by  section  333  of  the 
Comprehensive  Alcohol  Abuse  and 
AJcoholism  Prevention.  Treatment,  and 
Rehabilitation  Act  of  1970  (42  U  S.C 
4582).  The  section  as  amended  was 
transferred  by  Pub  L  98-24  to  section 
523of  the  Public  Health  Service  Act  '   ■ 


'*<l 


which  is  codified  at  42  U.S.C.  290dd-3. 
The  amended  statutory  authority  is  set 
forth  below: 

Section  290dd-3.     Confidentiality  of  patient 

records 

(a)  Disclosure  authorization 

Records  of  the  identity,  diagnosis, 
prognosis,  or  treatment  of  any  patient  which 
are  maintained  in  connection  with  the 
performance  of  any  program  or  activity 
relating  to  alcoholism  or  alcohol  abuse 
education,  training,  treatment  rehabilitation, 
or  research,  which  is  conducted,  regulated,  or 
directly  or  indirectly  assisted  by  any 
department  or  agency  of  the  United  States 
shall,  except  as  provided  in  subsection  (e)  of 
this  section,  be  confidential  and  be  disclosed 
only  for  Ihe  purposes  and  under  the 
circumstances  expressly  authorized  under 
subsection  (b)  of  this  section. 

(b)  Purposes  and  drcumstances  of  disclosure 
affecting  consenting  patient  and  patient 
regardless  of  consent 

(1 1  The  conleni  of  any  record  referred  to  in 
subsection  (a)  of  this  section  may  be 
disclosed  in  accordance  with  the  prior 
written  consent  of  the  patient  with  respect  to 
whom  such  record  is  maintained,  but  only  to 
such  extent,  under  such  circumstances,  and 
for  such  purposes  as  may  be  allowed  under 
regulations  prescribed  pursuant  to  subsection 
(g)  of  this  section. 

(2)  Whether  or  not  the  patient,  with  respect 
to  whom  any  given  record  referred  to  in 
subsection  (a)  of  this  section  is  maintained, 
gives  his  written  consent,  the  content  of  such 
record  may  be  disclosed  as  follows: 

(A)  To  medical  personnel  to  the  extent 
necessary  to  meet  a  bona  fide  medical 
emergency. 

(B)  To  qualified  personnel  for  the  purpose 
of  conducting  scientific  research, 
management  audits,  financial  audits,  or 
program  evaluation,  but  such  personnel  may 
not  identify,  directly  or  indirectly,  any 
individual  patient  in  any  report  of  such 
research,  audit,  or  evaluation,  or  otherwise 
disclose  patient  identities  in  any  manner. 

(C)  If  authorized  by  an  appropriate  order  of 
a  court  of  compeleni  junsdiction  granted 
after  application  showing  good  cause 
therefor.  In  assessing  good  cause  the  court 
shall  weigh  the  public  interest  and  Ihe  need 
for  disclosure  against  the  mjury  to  the 
patient,  to  the  physician-patienl  relationship, 
and  to  the  treatment  8er\ice8  Upon  the 
granting  of  such  order,  the  court,  in 
determining  the  extent  lo  which  any 
disclosure  of  all  or  any  part  of  any  record  is 
necessary,  shall  impose  appropriate 
safeguards  against  unauthorized  disclosure. 

(c)  Prohibition  against  use  of  record  in 
making  criminal  charges  or  investigation  of 
patient 

Except  as  authorized  by  a  court  Order 
granted  under  subsection  (b)(2)(C)  of  this 
section,  no  record  referred  lo  in  subsection 
(a)  of  this  section  may  t>e  used  to  initiate  or 
substantiate  any  criminal  charges  against  a 
patient  or  lo  conduct  any  investigation  of  a 
patient. 


(d)  Continuing  prohibitloD  against  disclosure 
irrespective  of  status  as  patient 

The  prohibitions  of  this  section  continue  to 
apply  lo  records  concerning  any  individual 
who  has  been  a  patient,  irrespective  of 
whether  or  when  he  ceases  to  be  a  patient. 

(a)  Armed  Forces  and  Veterans' 
Administration:  interchange  of  record  of 
suspected  child  abuse  and  neglect  to  State  or 
local  authorities 

The  prohibitions  of  this  section  do  not 
apply  to  any  interchange  of  records — 

(1)  within  the  Armed  Forces  or  within  those 
components  of  the  Veterans'  Administration 
furnishing  health  care  to  veterans,  or 

(2)  between  such  components  and  the 
Armed  Forces. 

The  prohibitions  of  this  section  do  not  apply 
to  the  reporting  under  State  law  of  incidents 
of  suspected  child  abuse  and  neglect  to  the 
appropriate  State  or  local  authorities. 

(f)  Penalty  for  first  and  subsequent  offenses 

Any  person  who  violates  any  provision  of 
this  section  or  any  regulation  issued  pursuant 
to  this  section  shall  be  fined  not  more  than 
$500  in  Ihe  case  of  a  first  offense,  and  not 
more  than  $5,000  in  the  case  of  each 
subsequent  offense. 

(g)  Regulations  of  Secretary:  defmitions. 
safeguards,  and  procedures,  including 
procedures  and  criteria  for  issuance  and 
scope  of  orders 

Except  as  provided  in  subsection  (h)  of  this 
section,  the  Secretary  shall  prescribe 
regulations  to  carry  out  the  purposes  of  this 
section.  These  regulations  may  contain  such 
definitions,  and  may  provide  for  such 
safeguards  and  procedures,  including 
procedures  and  criteria  for  the  issuance  and 
scope  of  orders  under  8ub8ection(b)(2)(C)  of 
this  section,  as  in  the  judgment  of  the 
Secretary  are  necessary  or  proper  to 
effectuate  the  purposes  of  this  sectioa  to 
prevent  circumvention  or  evasion  thereof  or 
to  facilitate  compliance  therewith, 
(Subsection  fh)  was  superseded  by  section 
111(c)(4)  of  Pub.  L  94-581.  The  responsibility 
of  the  Administrator  of  Veterans'  Affairs  to 
write  regulations  to  provide  for 
confidentiality  of  alcohol  abuse  patient 
records  under  Title  38  was  moved  from  42 
use.  4582  lo  38  U.S.C.  4134.) 

§  2.3    Purpose  and  effect 

(a)  Purpose.  Under  the  statutoi^ 
provisions  quoted  in  8§  2.1  and  2.2, 
these  regulations  impose  restrictions 
upon  the  disclosure  and  use  of  alcohol 
and  drug  abuse  patient  records  which 
are  maintained  in  connection  with  the 
performance  of  any  federally  assisted 
alcohol  and  dnig  abuse  program.  The 
regulations  specify: 

(1)  Definitions,  applicability,  and 
general  restrictions  in  Subpart  B 
(definitions  applicable  to  S  2.34  only 
appear  in  that  section); 

(2)  Disclosures  which  may  be  made 
with  written  patient  consent  and  the 
form  of  the  written  consent  in  Subpart 
C; 


(3)  Disclosures  which  may  be  made 
without  written  patient  consent  or  an 
authorizing  court  order  in  Subpart  D; 
and 

(4)  Disclosures  and  uses  of  patient 
records  which  may  be  made  with  an 
authorizing  court  order  and  the 
procedures  and  criteria  for  the  entry  and 
scope  of  those  orders  in  Subpart  E. 

(b)  Effect.  (1)  These  regulations 
prohibit  the  disclosure  and  use  of 
patient  records  unless  certain 
circumstances  exist.  If  any 
circumstances  exists  under  which 
disclosure  is  permitted,  that 
ciitrumstance  acts  to  remove  the 
prohibition  on  disclosure  but  it  does  not 
compel  disclosure.  Thus,  the  regulations 
do  not  require  disclosure  under  any 
circumstances. 

(2)  These  regulations  are  not  intended 
to  direct  the  manner  in  which 
substantive  functions  such  as  research, 
treatment,  and  evaluation  are  earned 
out.  They  are  intended  to  insure  that  an 
alcohol  or  drug  abuse  patient  in  a 
federally  assisted  alcohol  or  drug  abuse 
program  is  not  made  more  vulnerable  by 
reason  of  the  availability  of  his  or  her 
patient  record  than  an  individual  who 
has  an  alcohol  or  drug  problem  and  who 
does  not  seek  treatment. 

(3)  Because  there  is  a  cnminal  penalty 
(a  fine— see  42  U.S.C.  290ee-3(f).  42 
U.S.C.  290dd-3{f)  and  42  CFR  5  2.4)  for 
violating  the  regulations,  they  are  to  be 
construed  strictly  in  favor  of  the 
potential  violator  in  the  same  manner  as 
a  criminal  statute  (see  M  Kraus  ^ 
Brothers  v.  United  States.  327  U.S.  614. 
621-22,  66  S.  Ct,  705,  707-08  (1946)). 

§  2.4    Criminal  penalty  for  violation. 

Under  42  U.S.C  290ee-3(n  and  42 
U.S.C.  290dd-3(f).  any  person  who 
violates  any  provision  of  those  statutes 
or  these  regulations  shall  be  fined  not 
more  than  $500  in  the  case  of  a  first 
offense,  and  not  more  than  $5,000  in  the 
case  of  each  subsequent  offense. 

§  2.5    Reports  of  violations. 

(a)  The  report  of  any  violation  of  these 
regulations  may  be  directed  to  the 
United  States  Attorney  for  the  judicial 
district  in  which  the  violation  occurs. 

(b)  The  report  of  any  violation  of 
these  regulations  by  a  methadone 
program  may  be  directed  to  the  Regional 
Offices  of  the  Food  and  Drug 
Administration. 

Subpart  B — General  Provisions 

5  2.11    Definlttoo*. 

For  purposes  of  these  regulations; 

Alcohol  abuse  means  the  use  of  an    ;. 
alcoholic  beverage  which  impairs  the 
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physical,  mental,  emotional,  or  social 
well-being  of  the  user. 

Drug  abuse  means  the  use  of  a 
psychoactive  substance  for  other  than 
medicinal  purposes  which  impairs  the 
physical,  mental,  emotional,  or  social 
well-being  of  the  user 

Diagnosis  means  any  reference  to  an 
individual's  alcohol  or  dnij?  abuse  or  to 
a  condition  which  is  identified  as  having 
been  caused  by  that  abuse  which  is 
made  for  the  purpose  of  treatment  or 
referral  for  treatment. 

Disclose  or  disclosure  means  a 
communication  of  patient  indentifying 
information,  the  affirmative  verification 
of  another  pKTson's  communication  of 
patient  identifying  information,  or  the 
communication  of  any  information  from 
the  record  of  a  patient  who  has  been 
identified. 

Informant  means  an  individual: 

(a)  Who  18  a  patient  or  employee  of  a 
program  or  who  becomes  a  patient  or 
employee  of  a  program  at  the  request  of 
a  law  enforcement  agency  or  official: 
and 

(b)  Who  at  the  request  of  a  law 
enforcement  agency  or  official  observes 
one  or  more  patients  or  employees  of  the 
program  for  the  purpose  of  reporting  the 
information  obtained  to  the  law 
enforcement  agency  or  official. 

PaUenl  means  any  individual  who  has 
applied  for  or  been  given  diagnosis  or 
treatment  for  alcohol  or  drug  abuse  at  a 
federally  assisted  program  and  includes 
any  individual  who,  after  arrest  on  a 
criminal  charge,  is  identified  as  an 
alcohol  or  drug  abuser  in  order  to 
determine  that  individual's  eligibility  to 
participate  in  a  program. 

PaUenl  identifying  information  means 
the  name,  address,  social  security 
number,  Tingerprints,  photograph,  or 
similar  information  by  which  the 
identity  of  a  patient  can  be  determined 
with  reasonable  accuracy  and  speed 
either  directly  or  by  reference  to  other 
publicly  available  information.  The  term 
does  not  include  a  number  assigned  to  a 
patient  by  a  program,  if  that  number 
does  not  consist  of,  or  contain  numbers 
(such  as  a  social  security,  or  driver's 
license  number)  which  could  be  used  to 
identify  a  patient  with  reasonable 
accuracy  and  speed  from  sources 
external  to  the  program. 

Person  means  an  individual, 
partnership,  corporation.  Federal.  Stale 
or  local  government  agency,  or  any 
other  legal  entity. 

Program  means  a  person  which  in 
whole  or  in  part  holds  itself  out  as 
providing,  and  provides,  alcohol  or  drug 
abuse  diagnosis,  treatment,  or  referral 
for  treatment.  For  a  general  medical  care 
facility  or  any  part  thereof  to  be  a. 
program,  it  must  have: 


[aj  An  identified  unit  which  provides 
alcohol  or  drug  abuse  diagnosis, 
treatment,  or  referral  for  treatment  or 

(b)  Medical  personnel  or  other  stuff 
whose  primary  function  is  the  provision 
nf  alcohol  or  drug  abuse  diagnosis, 
treatment,  or  referral  for  treatment  and 
who  are  identified  as  such  providers. 

Program  director  means: 

(a)  In  the  case  of  a  program  which  is 
an  individual,  that  individual: 

(b)  In  the  case  of  a  program  which  is 
an  organization,  the  individual 
designated  as  director,  managing 
director,  or  otherwise  vested  with 
authority  to  act  as  chief  executive  of  the 
organization. 

Qualified  service  organization  means 
a  person  which: 

(a)  Provides  services  to  a  program, 
such  as  data  pnK:es8mg,  bill  collecting, 
dosage  preparation,  laboratory 
analyses,  or  legal,  mf-dical.  accounting, 
or  other  professional  services,  or 
services  to  prevent  or  treat  child  abuse 
or  neglect,  including  training  on 
nutrition  and  child  care  and  individual 
and  group  therapy,  and 

(b)  Has  entered  into  a  written 
agreement  with  a  program  under  which 
that  person: 

(1)  Acknowledges  that  in  receiving, 
storing,  processing  or  otherwise  dealing 
with  any  patient  records  from  the 
progams.  it  is  fully  bound  by  these 
regulations,  and 

(2)  If  necessary,  will  resist  in  judicial 
proceedings  any  efforts  to  obtain  access 
to  patient  records  except  as  permitted 
by  these  regulations 

Records  means  any  information, 
whether  recorded  or  not.  relating  to  a 
patient  received  or  acquired  by  a 
federally  assisted  alcohol  or  drug 
program. 

Third  party  payer  me&n%  a  person 
who  pays,  or  agrees  to  pay.  for  diagnosis 
or  treatment  furnished  to  a  patient  on 
the  basis  of  a  contractual  relationship 
with  the  patient  or  a  member  of  his 
family  or  on  the  basis  of  the  patient's 
eligibility  for  Federal,  State,  or  local 
governmental  benefits. 

Treatment  means  the  management 
and  care  of  a  patient  suffering  from 
alcohol  or  drug  abuse,  a  condition  which 
is  identified  as  having  been  caused  by 
that  abuse,  or  both,  in  order  to  reduce  or 
eliminate  the  adverse  effects  upon  the 
patient. 

Undercover  agent  means  an  officer  of 
any  Federal.  State,  or  local  law 
enforcement  agency  who  enrtiUs  in  or 
becomes  an  employee  of  a  program  for 
the  purpose  of  investigating  a  suspected 
violation  of  law  or  who  pursues  that 
purpose  after  enrolling  or  becoming 
employed  for  other  purposes. 


$2.t2     AppHcaMUty 

(a)  General — (1)  Restrictiona  on 
disclosure.  The  restrictions  on 
disclosure  in  these  regulations  apply  to 
any  information,  whether  or  not 
recorded,  which: 

(i)  Would  identify  a  patient  as  an 
alcohol  or  drug  abuser  either  directly,  by 
reference  to  other  publicly  available 
information,  or  through  verification  of 
such  an  identification  by  another 
person;  and 

(ii)  Is  drug  abuse  information  obtained 
by  a  federally  assisted  drug  abuse 
program  after  March  20,  1972,  or  is 
alcohol  abuse  information  obtained  by  a 
federally  assisted  alcohol  abuse 
program  after  May  13,  1974  (or  if 
obtained  before  the  pertinent  date,  is 
maintained  by  a  federally  assisted 
alcohol  or  drug  abuse  program  after  that 
date  as  part  of  an  ongoing  treatment 
episode  which  extends  past  that  date) 
for  the  purpose  of  treating  alcohol  or 
drug  abuse,  making  a  diagnosis  for  that 
treatment,  or  making  a  referral  for  that 
treatment. 

(2)  Restriction  on  use.  The  restriction 
on  use  of  information  to  initiate  or 
substantiate  any  cnminal  charges 
against  a  patient  or  to  conduct  any 
criminal  investigation  of  a  patient  (42 
use  290ee-3(cl,  42  U  S  C.  290dd-3(c)) 
applies  to  any  information,  whether  or 
not  recorded  which  is  drug  abuse 
information  obtained  by  a  federally 
assisted  drug  abuse  program  after 
March  20.  1972,  or  is  alcohol  abuse 
information  obtained  by  a  federally 
assisted  alcohol  abuse  program  after 
May  13, 1974  (or  if  obtained  before  the 
pertinent  date,  is  maintained  by  a 
federally  assisted  alcohol  or  drug  abuse 
program  after  that  date  as  part  of  an 
ongoing  treatment  episode  which 
extends  past  that  date),  for  the  purpose 
of  treating  alcohol  or  drug  abuse, 
making  a  diagnosis  for  the  treatment,  or 
making  a  referral  for  the  treatment. 

(b)  Federal  assistance.  An  alcohol 
abuse  or  drug  abuse  program  is 
considered  to  be  federally  assisted  if: 

(1)  It  is  conducted  in  whole  or  in  part, 
whether  directly  or  by  contract  or 
otherwise  by  any  department  or  agency 
of  the  United  States  (but  see  paragraphs 
(c)(1)  and  (c)(2)  of  this  section  relating  to 
the  Veterans'  Administration  and  the 
Armed  Forces); 

(2)  It  is  being  carried  out  under  a 
license,  certification,  registration,  or 
other  authorization  granted  by  any 
department  or  agency  of  the  United 
States  including  but  not  limited  to: 

(i)  Certification  of  provider  status 
under  the  Medicare  program; 


(ii)  Authorization  to  conduct 
methadone  maintenance  treatment  (see 
21  CFR  291.505);  or 

(iii)  Registration  to  dispense  a 
substance  under  the  Controlled 
Substances  Act  to  the  extent  the 
controlled  substance  is  used  in  the 
treatment  of  alcohol  or  drug  abuse: 

(3)  It  is  supported  by  funds  provided 
by  any  department  or  agency  of  the 
United  States  by  being; 

(i)  A  recipient  of  Federal  financial 
assistance  in  any  form,  including 
financial  assistance  which  does  not 
directly  pay  for  the  alcohol  or  drug 
abuse  diagnosis,  treatment,  or  referral 
activities;  or 

(ii)  Conducted  by  a  State  or  local 
government  until  which,  through  general 
or  special  revenue  sharing  or  other 
forms  of  assistance,  receives  Federal 
funds  which  could  be  (but  are  not 
necessarily)  spent  for  the  alcohol  or 
drug  abuse  program;  or 

(4)  It  is  assisted  by  the  Internal 
Revenue  Service  of  the  Department  of 
the  Treasury  through  the  allowance  of 
income  tax  deductions  for  contributions 
to  the  program  or  through  the  granting  of 
tax  exempt  status  to  the  program. 

[c]  Exceptions — (1)  Veterans' 
Administration.  These  regulations  do 
not  apply  to  information  on  alcohol  and 
drug  abuse  patients  maintained  in 
connection  with  the  Veterans' 
Administraton  provisions  of  hospital 
care,  nursing  home  care,  domiciliary 
care,  and  medical  services  under  Title 
38,  United  States  Code.  Those  records 
are  governed  by  38  U.S.C.  4132  and 
regulations  issued  under  that  authority 
by  the  Administrator  of  Veterans' 
Affairs. 

(2)  Armed  Forces.  These  regulations 
apply  to  any  information  described  in 
paragraph  (a)  of  this  section  which  was 
obtained  by  any  component  of  the 
Armed  Forces  during  a  period  when  the 
patient  was  subject  to  the  Uniform  Code 
of  Military  lustice  except: 

(i)  Any  interchange  of  that 
information  within  the  Armed  Forces: 
and 

(ii)  Any  interchange  of  that 
information  between  the  Armed  Forces 
and  those  components  of  the  Veterans 
Admmistration  furnishing  health  care  to 
veterans. 

(3)  Communication  v^ithin  a  program 
or  between  a  program  and  an  entity 
having  direct  administrative  control 
over  that  program.  The  restrictions  on 
disclosure  in  these  regulations  do  not 
apply  to  communications  of  information 
between  or  among  personnel  having  a 
need  for  the  information  in  connection 
with  their  duties  that  arise  out  of  the 
provision  of  diagnosis,  treatment,  or 


referral  for  treatment  of  alcohol  or  drug 
abuse  if  the  communications  are    - 

(i)  within  a  program  or       ..    u.^*^;; 

(ii)  between  a  program  and  an  entity 
that  has  direct  administrative  control 
over  the  program. 

(4)  Qualified  Service  Organizations. 
The  restrictions  on  disclosure  in  these 
regulations  do  not  apply  to 
communications  between  a  program  and 
a  qualified  service  organization  of 
information  needed  by  the  organization 
to  provide  services  to  the  program. 

(5)  Crimes  on  program  premises  or 
against  program  personnel.  The 
restrictions  on  disclosure  and  use  in 
these  regulations  do  not  apply  to 
communications  from  program 
personnel  to  law  enforcement  officers 
which — 

(i)  Are  directly  related  to  a  patient's 
commission  of  a  crime  on  the  premises 
of  the  program  or  against  program 
personnel  or  to  a  threat  to  commit  such 
a  crime;  and 

(ii)  Are  limited  to  the  circumstances  of 
the  incident,  including  the  patient  status 
of  the  individual  committing  or 
threatening  to  commit  the  crime,  that 
individual's  name  and  address,  and  that 
individual's  last  known  whereabouts. 

(6)  Reports  of  suspected  child  abuse 
and  neglect.  The  restrictions  on 
disclosure  and  use  in  these  regulations 
do  not  apply  to  the  reporting  under  State 
law  of  incidents  of  suspected  child 
abuse  and  neglect  to  the  appropriate 
State  or  local  authorities.  However,  the 
restrictions  continue  to  apply  to  the 
original  alcohol  or  drug  abuse  patient 
records  maintained  by  the  program 
including  their  disclosure  and  use  for 
civil  or  criminal  proceedings  which  may 
arise  out  of  the  report  of  suspected  child 
abuse  and  neglect. 

(d)  Applicability  to  recipients  of 
information — (1)  Restriction  on  use  of 
information.  The  restriction  on  the  use 
of  any  information  subject  to  these 
regulations  to  initiate  or  substantiate 
any  criminal  charges  against  a  patient  or 
to  conduct  any  criminal  investigation  of 
a  patient  applies  to  any  person  who 
obtains  that  information  from  a 
federally  assisted  alcohol  or  drug  abuse 
program,  regardless  of  the  status  of  the 
person  obtaining  the  information  or  of 
whether  the  information  was  obtained 
in  accordance  with  these  regulations. 
This  restriction  on  use  bars,  among 
other  things,  the  introduction  of  that 
information  as  evidence  in  a  criminal 
proceeding  and  any  other  use  of  the 
information  to  investigate  or  prosecute  a 
patient  with  respect  to  a  suspected 
crime.  Information  obtained  by 
undercover  agents  or  informants  (see 
I  2.17)  or  through  patient  access  (see 


§  2.23)  is  subject  to  the  restriction  on 
use. 

(2)  Restrictions  on  disclosures — Third 
party  payers,  administrative  entities, 
and  others.  The  restrictions  on 
disclosure  in  these  regulations  apply  to: 

(i)  Third  party  payers  v\nth  regard  to 
records  disclosed  to  them  by  federally 
assisted  alcohol  or  drug  abuse  programs; 

(ii)  Entities  having  direct 
administrative  control  over  programs 
with  regard  to  information 
communicated  to  them  by  the  program 
under  §  2.12(c)(3);  and 

(iii)  Persons  who  receive  patient 
records  directly  from  a  federally 
assisted  alcohol  or  drug  abuse  program 
and  who  are  notified  of  the  restrictions 
on  redisclosure  of  the  records  in 
accordance  with  §  2.32  of  these 
regulations. 

(e)  Explanation  of  applicability — (1) 
Coverage.  These  regulations  cover  any 
information  (including  information  on 
referral  and  intake)  about  alcohol  and 
drug  abuse  patients  obtained  by  a 
program  (as  the  terms  "patient"  and 
"program  "  are  defined  in  5  2.11)  if  the 
program  is  federally  assisted  in  any 
manner  described  in  §  2.12(b).  Coverage 
includes,  but  is  not  limited  to,  those 
treatment  or  lehabilitation  programs, 
employee  assistance  programs, 
programs  within  general  hospitals, 
school-based  programs,  and  private 
practitioners  who  hold  themselves  out 
as  providing,  and  provide  alcohol  or 
drug  abuse  diagnosis,  treatment  or 
referral  for  treatment 

(2)  Federal  assistance  to  program 
required.  If  a  patient's  alcohol  or  drug 
abuse  diagnosis,  treatment,  or  referral 
for  treatment  is  not  provided  by  a 
program  which  is  federally  conducted, 
regulated  or  supported  in  a  manner 
which  constitutes  Federal  assistance 
under  §  2.12(b),  that  patient's  record  is 
not  covered  by  these  regulations.  Thus, 
it  is  possible  for  an  individual  patient  to 
benefit  from  Federal  support  and  not  be 
covered  by  the  confidentiality 
regulations  because  the  program  in 
which  the  patient  is  enrolled  is  not 
federally  assisted  as  defined  in  §  2.12(b). 
For  example,  if  a  Federal  court  placed 
an  individual  in  a  private  for-profit 
program  and  made  a  payment  to  the 
program  on  behalf  of  that  individual, 
that  patient's  record  would  not  be 
covered  by  these  regulations  unless  the 
program  itself  received  Federal 
assistance  as  defined  by  i  2.12(b). 

(3)  Information  to  which  restrictions 
are  applicable  Whether  a  restriction  is 
on  use  or  disclosure  affects  the  type  of 
information  which  may  be  available. 
The  restrictions  on  disclosure  apply  to 
any  information  which  would  identify  a 
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patient  as  an  alcohol  or  drug  abuser. 
The  restriction  on  use  of  information  to 
bring  criminal  charges  against  a  patient 
for  a  crime  applies  to  any  information 
obtained  by  the  program  for  the  purpose 
of  diagnosis,  treatment,  or  referral  for 
treatment  of  alcohol  or  drug  abuse. 
(Note  that  restrictions  on  use  and 
disclosure  apply  to  recipients  of 
information  under  i  2.12(d).) 

(4)  How  type  of  diagnosis  affects 
coverage.  These  regulations  cover 
any  record  of  a  diagnosis  identifying  a 
patient  as  an  alcohol  or  drug  abuser 
which  is  prepared  in  connection  with 
the  treatment  or  referral  for  treatment  of 
alcohol  or  drug  abuse.  A  diagnosis 
prepared  for  the  purpose  of  treatment  or 
referral  for  treatment  but  which  is  not  so 
used  is  covered  by  these  regulations. 
The  following  are  not  covered  by  these 
regulations: 

(i)  diagnosis  which  is  made  solely  for 
the  purpose  of  providing  evidence  for 
use  by  law  enforcement  authorities;  or 

(ii)  A  diagnosis  of  drug  overdose  or 
alcohol  intoxication  which  clearly 
shows  that  the  individual  involved  is  not 
an  alcohol  or  drug  abuser  (e.g., 
involuntary  ingestion  of  alcohol  or  drugs 
or  reaction  to  a  prescribed  dosage  of 
one  or  more  drugs). 

§  2. 1 3    Confidentiality  rMtricttons. 

(a)  Genenii   I'ht'  p<itifiit  r^'cords  to 
which  these  regulations  apply  may  be 
disclosed  or  used  only  as  permitted  by 
these  regulations  and  may  not  otherwise 
be  disclosed  or  used  in  any  civil, 
criminal,  administrative,  or  legislative 
proceedings  conducted  by  any  Federal. 
Stale,  or  local  authority.  Any  disclosure 
made  under  these  regulations  must  be 
limited  to  that  information  which  is 
necessary  to  carry  out  the  purpose  of  the 
disclosure. 

(b)  Unconditional  compliance 
required.  The  restrictions  on  disclosure 
and  use  in  these  regulations  apply 
whether  the  holder  of  the  information 
believes  that  the  person  seeking  the 
information  already  has  it,  has  other 
means  of  obtaining  it.  is  a  law 
enforcement  or  other  official,  has 
obtained  a  subpoena,  or  asserts  any 
other  justification  for  a  disclosure  or  use 
which  is  not  permitted  by  these 
regulations. 

(c)  Acknowledging  the  presence  of 
patients:  Responding  to  requests.  (1)  The 
presence  of  an  identiHed  patient  in  a 
facility  or  component  of  a  facility  which 
is  publicly  identified  as  a  place  where 
only  alcohol  or  drug  abuse  diagnosis, 
treatment,  or  referral  is  provided  may  be 
acknowledged  only  if  the  patient's 
written  consent  is  obtained  in 
accordance  with  subpart  C  of  these 
regulations  or  if  an  authorizing  court 


order  is  entered  in  accordance  with 
Subpart  E  of  these  regulations.  The 
regulations  permit  acknowledgement  of 
the  presence  of  an  identified  patient  in  a 
facility  or  part  of  a  facility  if  the  facility 
is  not  publicy  identified  as  only  an 
alcohol  or  drug  abuse  diagnosis, 
treatment  or  referral  facility,  and  if  the 
acknowledgement  does  not  reveal  that 
the  patient  is  an  alcohol  or  drug  abuser. 

(2)  Any  answer  to  a  request  for  a 
disclosure  of  patient  records  which  is 
not  permissible  under  these  regulations 
must  be  made  in  a  way  that  will  not 
affirmatively  reveal  that  an  identified 
individual  has  been,  or  is  being 
diagnosed  or  treated  for  alcohol  or  drug 
abuse.  An  inquiring  party  may  be  given 
a  copy  of  these  regulations  and  advised 
that  they  restrict  the  disclosure  of 
alcohol  or  drug  abuse  patient  records, 
but  may  not  be  told  affirmatively  that 
the  regulations  restncl  the  disclosure  of 
the  records  of  an  identified  patient.  The 
regulations  do  not  restrict  a  disclosure 
that  an  identified  individual  is  not  and 
never  has  been  a  patient. 

§  2. 14     IMinor  patients. 

(a)  Definitjon  of  minor.  As  used  in 
these  regulations  the  term  "minor" 
means  a  person  who  has  not  attained 
the  age  of  majority  specified  in  the 
applicable  State  law.  or  if  no  age  of 
majority  is  specified  in  the  applicable 
State  law,  the  age  of  eighteen  years. 

(b)  State  law  not  requiring  parental 
consent  to  treatment  If  a  minor  patient 
acting  alone  has  the  legal  capacity 
under  the  applicable  State  law  In  apply 
for  and  obtain  alcohol  or  drug  abuse 
treatment,  any  written  consent  for 
disclosure  authorized  under  Subpart  C 
of  these  regulations  may  be  given  only 
by  the  minor  patient.  This  restriction 
includes,  but  is  not  limited  to.  any 
disclosure  of  patient  identifying 
information  to  the  parent  or  guardian  of 
a  minor  patient  for  the  purpose  of 
obtaining  financial  reimbursement. 
These  regulations  do  not  prohibit  a 
program  from  refusing  to  provide 
treatment  until  the  minor  patient 
consents  to  the  disclosure  necessary  to 
obtain  reimbursement,  but  refusal  to 
provide  treatment  may  be  prohibited 
under  a  State  or  local  law  requinng  the 
program  to  furnish  the  service 
irrespective  of  ability  to  pay. 

(c)  State  law  requiring  parental 
consent  to  treatment.  (1)  Where  State 
law  requires  consent  of  a  parent. 
guardian,  or  other  person  fur  a  minor  to 
obtain  alcohol  or  drug  abuse  treatment, 
any  written  consent  for  disclosure 
authorized  under  Subpart  C  of  these 
regulations  must  be  given  by  both  the 
minor  and  his  or  her  parent,  guardian,  or 


other  person  authonzed  under  Stale  law 
to  act  in  the  minor  s  behalf. 

(2)  Where  Stale  law  requires  parental 
consent  to  treatment  the  fact  of  a 
minor's  application  for  treatment  may 
be  communicated  to  the  minor's  parent, 
guardian,  or  other  person  authorized 
under  State  law  to  act  in  the  minor's 
behalf  only  if: 

(i)  The  minor  has  given  written 
consent  to  the  disclosure  in  accordance 
with  Subpart  C  of  these  regulations  or 

(ii)  The  minor  lacks  the  capacity  to 
make  a  rational  choice  regarding  such 
consent  as  judged  by  the  program 
director  under  paragraph  (d)  of  this 
section. 

(d)  Minor  applicant  for  services  lacks 
capacity  for  rational  choice.  Facts 
relevant  to  reducing  a  threat  to  the  life 
or  physical  well  being  of  the  applicant 
or  any  other  individual  may  be 
disclosed  to  the  parent,  guardian,  or 
other  person  authorized  under  State  law 
to  act  in  the  minor's  behalf  if  the 
program  director  judges  that: 

(1)  A  minor  applicant  for  services 
lacks  rapacity  because  of  extreme  youth 
or  menial  or  physical  condition  to  make 
a  rational  decision  on  whether  to 
consent  to  a  disclosure  under  Subpart  C 
of  these  regulations  to  his  or  her  parent, 
guardian,  or  other  person  authorized 
under  Stale  law  to  act  in  the  minor's 
behalf,  and 

(2)  The  applicant's  situation  poses  a 
substantial  threat  to  the  life  or  physical 
well  being  of  the  applicant  or  any  other 
individual  which  may  be  reduced  by 
communicating  relevant  facts  to  the 
minors  parent,  guardian,  or  other 
person  authorized  under  Slate  law  to  act 
in  the  minor's  behalf 

§2.15    lncomp«tsnt  and  d«c«as«d 

patients. 

(a)  Incompetent  patients  other  than 
minors — (1)  Adjudication  of 
incompetence.  In  the  case  of  a  patient 
who  has  been  adjudicated  as  lacking  the 
capacity,  for  any  reason  other  than 
insufficient  age,  to  manage  his  or  her 
own  affairs,  any  consent  which  is 
required  under  these  regulations  may  be 
given  by  the  guardian  or  other  person 
authorized  under  Stale  law  to  act  in  the 
patient's  behalf 

(2)  No  adjudication  of  incompetency. 
For  any  penod  for  which  the  program 
director  determines  that  a  patient,  other 
than  a  minor  or  one  who  has  been 
adjudicated  incompetent,  suffers  from  a 
medical  condition  that  prevents 
knowing  or  effective  action  on  his  or  her 
own  behalf  the  program  director  may 
exercise  the  nght  of  the  patient  to 
corisent  lo  a  diaclosure  under  Subpart  C 
of  th«*e  regulations  fur  the  sole  purpose 


of  obtaining  payment  for  services  from  a 
third  party  payer. 

[h\  Deceased  patients — (1)  Vital 
statistics.  These  regulations  do  not 
restrict  the  disclosure  of  patient 
identifying  information  relating  to  the 
cause  of  death  of  a  patient  under  laws 
requiring  the  collection  of  death  or  other 
vital  statistics  or  permitting  inquiry  into 
the  cause  of  death. 

(2)  Consent  by  personal 
representative.  Any  other  disclosure  of 
information  identifying  a  deceased 
patient  as  an  alcohol  or  drug  abuser  is 
subject  to  these  regulations.  If  a  written 
consent  to  the  disclosure  is  required, 
that  consent  may  be  given  by  an 
executor,  administrator,  or  other 
personal  representative  appointed  under 
applicable  State  law.  If  there  is  no  such 
appointment  the  consent  may  be  given 
by  the  patient's  spouse  or,  if  none,  by 
any  responsible  member  of  the  patient's 
family. 

§2.16    Security  for  written  records. 

(a)  Written  records  which  are  subject 
to  these  regulations  must  be  maintained 
in  a  secure  room,  locked  file  cabinet, 
safe  or  other  similar  container  when  not 
in  use;  and 

(b)  Each  program  shall  adopt  in 
wmting  procedures  which  regulate  and 
control  access  to  and  use  of  written 
records  which  are  subject  to  these 
regulations. 

§2.17    (Mdercover  agents  and  informants. 

(a)  Restrictions  on  placement.  Except 
as  specifically  authorized  by  a  court 
order  granted  under  S  2.6  of  these 
regulations,  no  program  may  knowingly 
employ,  or  enroll  as  a  patient,  any 
undercover  agent  or  informant. 

(b)  Restriction  on  use  of  information. 
No  information  obtained  by  an 
undercover  agent  or  informant,  whether 
or  not  that  undercover  agent  or 
informant  is  place  in  a  program  pursuant 
to  an  authorizing  court  order,  may  be 
used  lo  criminally  investigate  or 
prosecute  any  patient, 

§  2. 18    Restrictions  on  tt>e  use  of 
identification  cards. 

No  person  may  require  any  patient  lo 
carry  on  his  or  her  person  while  away 
from  the  program  premises  any  card  or 
other  object  vshich  would  identify  the 
patient  as  an  alcohol  or  drug  abuser. 
This  section  does  not  prohibit  a  person 
from  requiring  patients  to  use  or  carry 
cards  or  other  identification  objects  on 
the  premises  of  a  program. 

$2.19    Diepoaitlon  of  records  i>y 
discontinued  programs. 

(a)  General.  If  a  program  discontinues 
operations  or  is  taken  over  or  acquired 
by  another  program,  it  must  purge 


patient  identifying  information  from  its 
records  or  destroy  the  records  unless — 

(1)  The  patient  who  is  the  subject  of 
the  records  gives  written  consent 
(meeting  the  requirements  of  §  2.31)  to  a 
transfer  of  the  records  to  the  acquiring 
program  or  to  any  other  program 
designated  in  the  consent  (the  manner  of 
obtaining  this  consent  must  minimize 
the  likelihood  of  a  disclosure  of  patient 
identifying  information  to  a  third  party); 
or 

(2)  There  is  a  legal  requirement  that 
the  records  be  kept  for  a  period 
specified  by  law  which  does  not  expire 
until  after  the  discontinuation  or 
acquisition  of  the  program. 

(b)  Procedure  where  retention  period 
required  by  law.  If  paragraph  (a)(2)  of 
this  section  applies,  the  records  must  be: 

(1)  Sealed  in  envelopes  or  other 
containers  labeled  as  follows:  "Records 
of  (insert  name  of  program]  required  to 
be  maintained  under  (insert  citation  to 
statute,  regulation,  court  order  or  other 
legal  authority  requiring  that  records  be 
kept]  until  a  date  not  later  than  [insert 
appropriate  date)";  and 

(2)  Held  under  the  restrictions  of  these 
regulations  by  a  responsible  person  who 
must,  as  soon  as  practicable  after  the 
end  of  the  retention  period  specified  on 
the  label,  destroy  the  records. 

§r20    RetationsMp  to  state  laws. 

The  statutes  authorizing  these 
regulations  (42  U.S.C.  290ee-3  and  42 
U.S.C.  290dd-3)  do  not  preempt  the  field 
of  law  which  they  cover  to  the  exclusion 
of  all  State  laws  in  that  field.  If  a 
disclosure  permitted  under  these 
regulations  is  prohibited  under  State 
law,  neither  these  regulations  nor  the 
authorizing  statutes  may  be  construed  to 
authorize  any  violation  of  that  State 
law.  However,  no  State  law  may  either 
authorize  or  compel  any  disclosure 
prohibited  by  these  regulations. 

§  2^1     Relationship  to  Federal  statutes 
protecting  research  subjects  against 
compuisory  disclosure  of  their  identity. 

(a)  Research  privilege  description. 
There  may  be  concurrent  coverage  of 
patient  identifying  information  by  these 
regulations  and  by  administrative  action 
taken  under  Section  303(a)  of  the  Public 
Health  Service  Act  (42  U.S.C,  242a(a) 
and -the  implementing  regulations  at  42 
CFR  Part  2a):  or  section  502(c)  of  the 
Controlled  Substances  Act  (21  U.S.C. 
872(c)  and  the  implementing  regulations 
at  21  CFR  1316.21).  These  "research 
privilege"  statutes  confer  on  the 
Secretary  of  Health  and  Human  Services 
Bnd  on  the  Attorney  General, 
respectively,  the  power  to  authorize 
researchers  conducting  certain  types  of 
research  to  withhold  from  all  persons 


not  connected  with  the  research  the 
names  and  other  identifying  information 
concerning  individuals  who  are  the 
subjects  of  the  research. 

(b)  Effect  of  concurrent  coverage. 
These  regulations  restrict  the  disclosure 
and  use  of  information  about  patients, 
while  administrative  action  taken  under 
the  research  privilege  statutes  and 
implementing  regulations  protects  a 
person  engaged  in  applicable  research 
from  being  compelled  to  disclose  any 
identifj'ing  characteristics  of  the 
individuals  who  are  the  subjects  of  that 
research.  The  issuance  under  Subpart  E 
of  these  regulations  of  a  court  order 
authorizing  a  disclosure  of  information 
about  a  patient  does  not  affect  an 
exercise  of  authority  under  these 
research  privilege  statutes.  However, 
the  research  privilage  granted  under  21 
CFR  291.505(g)  to  treatment  programs 
using  methadone  for  maintenance 
treatment  does  not  protect  from 
compulsory  disclosure  any  Imformation 
which  is  permitted  to  be  disclosed  under 
those  regulations.  Thus,  if  a  court  order 
entered  in  accordance  with  Subpart  E  of 
these  regulations  authorizes  a 
methadone  maintenance  treatment 
program  lo  disclose  certain  information 
about  its  patients,  that  program  may  not 
invoke  the  research  privilege  tmder  21 
CFR  291.505(g)  as  a  defense  lo  a 
subpoena  for  that  information. 

§  2.22    ftotice  to  patienta  of  Federal 
oonfidentiaiity  requirements. 

(a)  Notice  required.  At  the  time  of 
admission  or  as  soon  threreaffer  as  the 
patient  is  capable  of  rational 
communication,  each  program  shall: 

(1)  Communicate  to  the  patient  that 
Federal  law  and  regulations  protect  the 
confidentiality  of  alcohol  and  drug 
abuse  patient  records;  and 

(2)  Give  to  the  patient  a  summary  in 
writing  of  the  Federal  law  and 
regulations. 

(b)  Required  elements  of  written 
summary.  The  written  summary  of  the 
Federal  law  and  regulations  must 
include; 

(1)  A  general  description  of  the  limited 
circumstances  under  which  a  program 
may  acknowledge  that  an  individual  is 
present  at  a  facility  or  disclose  outside 
the  program  information  identifying  a 
patient  as  an  alcohol  or  drug  abuser. 

(2)  A  statement  that  violation  of  the 
Federal  law  and  regulations  by  a 
program  is  a  crime  and  that  suspected 
violations  may  be  reported  to 
appropriate  authorities  in  accordance 
with  these  regulations. 

(3)  A  statement  that  information 
related  to  a  patient's  commission  of  a 
crime  on  the  premises  of  the  program  or 
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against  personnel  of  the  program  is  not 
protected. 

(4)  A  statement  that  reports  of 
suspected  child  abuse  and  neglect  made 
under  State  law  to  appropriate  State  or 
local  authorities  are  not  protected. 

(5)  A  citation  to  the  Federal  law  and 
regulations. 

(c)  Program  options.  The  program  may 
devise  its  own  notice  or  may  use  the 
sample  notice  in  paragraph  (d)  to 
comply  with  the  requirement  to  provide 
the  patient  with  a  summary  in  writing  of 
the  Federal  law  and  regulations.  In 
addition,  the  program  may  include  in  the 
written  summary  information 
concerning  State  law  and  any  program 
policy  not  inconsistent  with  Stale  and 
Federal  law  on  the  subject  of 
confidentiality  of  alcohol  and  drug 
abuse  patient  records. 

(d)  Sample  notice. 

Conridentiality  of  Ak:ohol  and  Dnig  At>us« 
Pati«nt  Kacurda 

The  conndentiality  of  alcohol  and  drug 
abuse  patient  records  maintained  by  this 
program  is  protected  by  Federal  law  and 
re^^ulalions.  Generally,  the  program  may  not 
say  to  a  person  outside  the  program  that  a 
patient  attends  the  program,  or  disclose  any 
information  tdentifvins  a  patient  as  an 
alcohol  or  dn>g  abuser  Unless: 

(1)  Ihe  patient  consents  in  wnting: 

(2)  The  disclosure  is  allowed  by  a  court 
order,  or 

(3)  The  disclosure  is  made  to  medical 
personnel  in  a  medical  emergency  or  to 
qualified  personnel  for  researtJi.  audit,  or 
program  evaluation. 

Violation  of  the  Federal  law  and 
regulations  by  a  projjrHiri  is  a  c  nme. 
Suspected  violations  may  be  reported  lo 
uppropnate  authorities  In  accordance  with 
Federal  regulations. 

Federal  law  and  regulations  do  not  protect 
any  information  about  a  chm«  committed  by 
a  patient  either  at  the  program  or  against  any 
person  who  works  for  the  program  or  about 
any  threat  to  commit  such  a  crime. 

Federal  laws  and  regulations  do  not  protect 
any  information  about  suspected  child  abuse 
or  neglect  from  b^ing  reported  under  State 
law  to  appropnale  Stale  or  local  authonties. 
(See  42  U.S.C.  290dd-3  and  42  \iS.C.  290ee-3 
for  Federal  laws  and  42  CFR  Part  2  for 
Federal  regulations.) 

(Approved  by  the  Office  of  Management  and 
Budget  under  Control  No.  0930-0099.) 

§  2.23     Pat»«nf  access  and  rwstricttoos  on 
us«. 

(a)  Patient  access  not  prohibited. 
These  regulations  do  not  prohibit  a 
program  from  giving  a  patient  access  to 
his  or  her  own  records,  including  the 
opportunity  to  inspect  and  copy  any 
records  that  the  program  maintains 
about  the  patient.  The  program  is  not 
required  to  obtain  a  patient  s  written 
consent  or  other  authorization  under 


these  regulations  in  order  to  provide 
such  access  to  the  patient. 

(b)  Restriction  on  use  of  information. 
Information  obtained  by  patient  access 
to  his  or  her  patient  record  is  subject  to 
the  restriction  on  use  of  his  information 
to  initiate  or  substantiate  any  criminal 
charges  against  the  patient  or  to  conduct 
any  criminal  investigation  of  the  patient 
as  provided  for  under  S  2.12(d)(1). 

Subpart  C— Disclosures  With  Patient's 
Consent 

§2.31     Form  of  written  consent 

(a)  Required  elements.  A  written 
consent  to  a  disclosure  under  these 
regulations  must  include: 

(1)  The  specific  name  or  general 
designation  of  the  program  or  person 
permitted  to  make  the  disclosure. 

(2)  The  nwmp  or  title  of  the  individual 
or  the  name  of  the  orxanization  to  which 
disclosure  is  to  be  matie 

(3)  The  name  of  the  patient. 

(4)  The  purpose  of  the  disclosure. 

(5)  How  much  and  what  kind  of 
information  is  to  be  disclosed 

(6)  The  signature  of  the  patient  and. 
when  required  for  a  patient  who  is  a 
minor,  the  signature  of  a  p>erson 
authorized  to  jjive  consent  under  {  2.14; 
or.  when  required  for  a  patient  who  is 
incompetent  or  deceased,  the  signature 
of  a  person  authorized  to  sign  under 

S  2.15  in  lieu  of  the  patient. 

(7)  The  date  on  which  the  consent  is 
signed. 

(8)  A  statement  that  the  consent  is 
subject  to  revocation  at  any  time  except 
to  the  extent  that  the  program  or  person 
which  is  to  make  the  disclosure  has 
already  acted  in  reliance  on  it.  Acting  in 
reliance  includes  the  provision  of 
treatment  services  in  reliance  on  a  valid 
consent  lo  disclose  information  to  a 
third  party  payer. 

(9)  The  date,  event,  or  condition  upon 
which  the  consent  will  expire  if  not 
revoked  before.  This  date,  event,  or 
condition  must  insure  that  the  consent 
will  last  no  longer  than  reasonably 
necessary  to  serve  the  purpose  for 
which  it  is  given. 

(b)  Sample  consent  form.  The 
following  form  complies  with  paragraph 
(a)  of  this  section,  but  other  elements 
may  be  added. 

1. 1  (name  of  patient)  O  Request  D  Authorize: 

2.  (name  or  general  designation  of  program 
which  is  to  make  the  disclosure) 

3.  To  disclose:  (kind  and  amount  of 
Information  to  be  disclosed) 


4.  To:  (name  or  title  of  the  person  or 
organization  to  which  disclosure  is  to  be 
made) 


5.  For  (purpose  of  the  disclosure) 


6.  Dale  (on  which  this  consent  is  signed) 


7  Signalur*  of  patient 


8.  Signature  of  parent  or  guardian  (where 
required) 

9.  Signature  of  person  authorized  to  sign  In 
lieu  of  the  patient  (where  required) 

10.  Tliis  consent  is  subject  to  revocation  at 
any  time  except  to  the  extent  that  the 
program  which  is  to  make  the  disclosure  has 
already  taken  acUon  in  rvlidnci?  on  it  If  not 
previously  revoked,  this  consent  will 
terminate  upon:  (specific  date,  event,  or 
condition) 

(c)  Expired,  deficient,  or  false  consent 
A  disclosure  may  not  be  made  on  the 
basis  of  a  consent  which: 

(1)  Mas  expired; 

(2)  On  its  face  substantially  fails  lo 
conform  to  any  of  the  requin-ments  set 
forth  in  paragraph  (a)  of  this  section; 

(3)  Is  known  to  have  been  revoked;  or 

(4)  Is  known,  or  through  a  reasonable 
effort  could  be  known,  by  the  person 
holding  the  records  to  be  materially 
false. 

(Approved  by  the  Office  of  M.inagement  and 
Budget  under  Control  No  (Wao-OOVW  ) 

§  2^2    ProhU>ltlon  on  radlsciosura. 

(a)  Notice  to  accompany  disclosure. 
Elach  disclosure  made  with  the  patients 
written  consent  must  be  accompanied 
by  the  following  wntten  statement 

This  information  has  been  disclosed  to  you 
from  records  protected  by  Federal 
confidentiality  rules  |42  CFK  Pari  2)  The 
Federal  rules  prohibit  vou  from  making  any 
further  disclosure  of  this  information  unless 
further  disclosure  is  expressly  permitted  by 
the  wntten  consent  of  the  person  lo  whom  it 
pertains  or  as  otherwise  permitted  by  42  CFR 
Pari  2.  A  general  authorization  for  the  release 
of  medical  or  other  information  is  NOT 
sufficient  for  this  purpose.  The  Federal  rules 
restrict  any  use  of  the  information  to 
criminally  investigate  or  prosecute  any 
alcohol  or  drug  abuse  patient 

$  2.33    Disclosures  psrmmsd  with  writtsn 
consent. 

If  a  patient  consents  to  a  disclosure  of 
his  or  her  records  under  §  2.31,  a 
program  may  disclose  those  records  in 
accordance  with  that  consent  to  any 
individual  or  organization  named  in  the 
consent,  except  that  disclosures  to 
central  registries  mid  in  connection  with 
criminal  justice  referrals  must  meet  the 
requirements  of  S  2.34  and  2.35. 
respectively. 


§  2.34    Dlsck>sures  to  prevent  muitlp«e 
enrolln>ents  In  detoxmcstkni  and 
maintenance  tfeatn>ent  pio^rains. 

(a)  Defmitiuns.  For  purposes  of  this 
section: 

Central  registry  means  an 
organization  which  obtains  from  two  or 
more  member  progams  patient 
identifying  information  about 
individuals  applying  for  maintenance 
treatment  or  detoxification  treatment  for 
the  purpose  of  avoiding  an  indi\nduar8 
concurrent  enrollment  in  more  than  one 
program. 

Detoxification  treotnwnt  means  the 
dispensing  of  a  narcotic  drug  in 
decreasing  doses  to  an  individual  in 
order  to  reduce  or  ehminate  adverse 
physiological  or  psychological  effects 
incident  to  withdrawal  from  the 
sustained  use  of  a  narcotic  drug. 

Maintenance  treatment  means  the 
dispensing  of  a  narcotic  drug  in  the 
treatment  of  an  individual  for 
dependence  up<in  heroin  or  other 
morphine-like  drugs. 

Member  program  means  a 
detoxification  treatment  or  maintenance 
treatment  program  which  reports  patient 
identifying  mfonnation  to  a  central 
registry  and  which  is  in  the  same  Slate 
as  that  central  registry  or  is  not  more 
than  125  miles  from  any  border  of  the 
State  in  which  the  central  registry  is 
located. 

(b)  Restrictions  on  disclosure.  A 
program  may  disclose  patient  records  to 
a  central  registry  or  to  any 
detoxification  or  maintenance  treatment 
program  not  more  than  200  miles  away 
for  the  purpose  of  preventing  the 
multiple  enrollment  of  a  patient  only  if: 

(1)  The  disclosure  is  made  when; 
(i)  The  patient  is  accepted  for 

treatment; 

(ii)  The  type  or  dosage  of  the  drug  is 
changed;  or 

(iii)  The  treatment  is  inleiTupted, 
resumed  or  terminated. 

(2)  The  disclosure  is  limited  to: 

|i)  Patient  identifying  information: 
(ii)  Type  and  dosage  of  the  drug;  and 
(iii)  Relevant  dates. 

(3)  The  disclosure  is  made  with  the 
patients  written  consent  meeting  the 
requh-ements  of  §  2.31,  except  that: 

(i)  The  consent  must  list  the  name  and 
address  of  each  central  registry  and 
each  known  detoxification  or 
maintenance  treatment  program  to 
which  a  disclosure  will  be  made;  and 

(ii)  The  consent  may  authorize  a 
disclosure  to  any  detoxification  or 
maintenance  treatment  program 
established  within  200  miles  of  the 
program  after  the  consent  is  given 
without  naming  any  such  program. 

(c)  Use  of  information  limited  to 
prevention  of  multiple  enrollments.  A 


central  registry  and  any  detoxification 
or  maintenance  treatment  program  to 
which  information  is  disclosed  to 
prevent  multiple  enrollments  may  not 
rediscJose  or  use  patient  identifying 
information  for  any  purpose  other  than 
the  prevention  of  multiple  enrollments 
unless  authorized  by  a  court  order  under 
Subpart  E  of  these  regulations. 

(d)  Permitted  disclosure  by  a  central 
registry  to  prevent  a  multiple 
enrollment.  When  a  member  program 
asks  a  central  registry  if  an  identified 
patient  is  enrolled  in  another  member 
program  and  the  registry  determines 
that  the  patient  is  so  enrolled,  the 
registry  may  disclose — 

(1)  The  name,  address,  and  telephone 
number  of  the  member  program(s)  in 
which  the  patient  is  already  enrolled  to 
the  inquiring  member  program;  and 

(2)  The  name,  address,  and  telephone 
number  of  the  inquiring  member 
program  to  the  member  program(s)  in 
which  the  patient  is  already  enrolled. 
The  member  programs  may 
communicate  as  necessary  to  verify  that 
no  error  has  been  made  and  to  prevent 
or  eliminate  any  multiple  enrollment. 

(e)  Permitted  disclosure  by  a 
detoxification  or  maintenance  treatment 
program  to  prevent  a  multiple 
enrollment.  A  detoxification  or 
maintenance  treatment  program  which 
has  received  a  disclosure  under  this 
section  and  has  determined  that  the 
patient  is  already  enrolled  may 
communicate  as  necessary  with  the 
program  making  the  disclosure  to  verify 
that  no  error  has  been  made  and  to 
prevent  or  eliminate  any  multiple 
enrollment. 

§  2.35    Dtscloeures  to  elements  of  the 
criminal  justice  system  which  have  referred 
patients. 

(h)  a  program  may  disclose 
information  about  a  patient  to  those 
persons  within  the  criminal  justice 
system  which  have  made  participation 
in  the  program  a  condition  of  the 
disposition  of  any  criminal  proceedings 
against  the  patient  or  of  the  patient's 
parole  or  other  release  from  custody  if: 

(1)  The  disclosure  is  made  only  to 
those  individuals  within  the  criminal 
justice  system  who  have  a  need  for  the 
information  in  connection  with  their 
duty  to  monitor  the  patient's  progress 
(e.g.,  a  prosecuting  attorney  who  is 
withholding  charges  against  the  patient, 
a  court  granting  pretrial  or  posttrial 
release,  probation  or  parole  officers 
responsible  for  superv  ision  of  the 
patient);  and 

(2)  The  patient  has  signed  a  written 
consent  meeting  the  requirements  of 

§  2.31  (except  paragraph  (a)(8)  which  is 
inconsistent  with  the  revocation 


provisions  of  paragraph  (c)  of  this 
section)  and  the  requirements  of 
paragraphs  (b)  and  |c)  of  this  section. 

(b)  Duration  of  consent  The  written 
consent  must  state  the  period  during 
which  it  remains  in  effect  This  period 
must  be  reasonable,  taking  into  account: 

(1)  The  anticipated  length  of  the 
treatment; 

(2)  The  t\T)e  of  criminal  proceeding 
involved,  the  need  for  the  information  in 
connection  with  the  final  disposition  of 
that  proceeding,  and  when  the  final 
disposition  will  occur;  and 

(3)  Such  other  factors  as  the  program, 
the  patient,  and  the  person(s)  who  wiU 
receive  the  disclosure  consider 
pertinent. 

(c)  Revocation  of  consent.  The  written 
consent  must  state  that  it  is  revocable 
upon  the  passage  of  a  specified  amount 
of  time  or  the  occurrence  of  a  specified, 
ascertainable  event.  The  time  or 
occurrence  upon  which  consent 
becomes  revocable  may  be  no  later  than 
the  final  disposition  of  the  conditional 
release  or  other  action  in  connection 
with  which  consent  was  given. 

(d)  Restrictions  on  redisclosure  and 
use.  A  person  who  receives  patient 
information  under  this  section  may 
redisclose  and  use  it  only  to  carry  otrt 
that  person's  official  duties  with  regard 
to  the  patient's  conditional  release  or 
other  action  in  connection  with  which 
the  consent  was  given. 

Subpart  D — Disclosures  Without 
Patient  Consent 

§  2.51    Medical  emergencies. 

(a)  General  Rule.  Under  the 
procedures  required  by  paragraph  fc)  of 
this  section,  patient  identifying 
information  may  be  disclosed  to  medical 
personnel  who  have  a  need  for 
information  about  a  patient  for  the 
purpose  of  treating  a  condition  which 
poses  an  immediate  threat  to  the  health 
of  any  individual  and  which  requires 
immediate  medical  intervention. 

(b)  Special  Rule.  Patient  identifying 
information  may  be  disclosed  to  medical 
personnel  of  the  Food  and  Drug 
Administration  (FDA)  who  assert  a 
reason  to  believe  that  the  health  of  any 
individual  may  be  threatened  by  an 
error  in  the  manufacture,  labeling,  or 
sale  of  a  product  under  FDA  jurisdiction, 
and  that  the  information  will  be  used  for 
the  exclusive  purpose  of  notifying 
patients  or  their  physicians  of  potential 
dangers. 

(c)  Procedures.  Immediately  following 
disclosure,  the  program  shall  document 
the  disclosure  in  the  patient's  records. 
setting  forth  in  writing: 


UM  I 
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(1)  The  name  of  the  medical  personnel 
to  whom  disclosure  was  made  and  their 
affiliation  with  any  health  care  facility; 

(2)  The  name  of  the  individual  making 
the  disclosure; 

(3)  The  date  and  time  of  the 
disclosure:  and 

(4)  The  nature  of  the  emergency  (or 
error,  if  the  report  was  to  FDA). 

(Approved  by  the  Office  of  ManaKcmenl  and 
Budget  under  Control  No.  0930-0099.) 

§  2.52    Researcti  activities. 

(a)  Patient  identifying  information 
may  be  disclosed  for  the  purpose  of 
conducting  scientific  research  if  the 
program  director  makes  a  determination 
that  the  recipient  of  the  patient 
identifying  information: 

(1)  Is  qualified  to  conduct  the 
research:  and 

(2)  Has  a  research  protocol  under 
which  the  patient  identifying 
information: 

(i)  Will  be  maintained  in  accordance 
with  the  security  requirements  of  S  2.16 
of  these  regulations  (or  more  stringent 
requirements):  and 

(ii)  Will  not  be  redisclosed  except  as 
permitted  under  paragraph  (h)  of  this 
section. 

(b)  A  person  conducting  research  may 
disclose  patient  identifying  information 
obtained  under  paragraph  (a)  of  this 
section  only  back  to  the  program  from 
which  that  information  was  obtained 
and  may  not  identify  any  individual 
patient  in  any  report  of  that  research  or 
otherwise  disclose  patient  identities. 

§  2.53    Audit  and  evaluation  activities. 

(a)  Records  not  copied  or  removed.  If 
patient  records  are  not  copied  or 
removed,  patient  identifying  information 
may  be  disclosed  in  the  course  of  a 
review  of  records  on  program  premises 
to  any  person  who  agrees  in  writing  to 
comply  with  the  limitations  on 
redisclosure  and  use  in  paragraph  (d)  of 
this  section  and  who: 

(1)  Performs  the  audit  or  evaluation 
activity  on  behalf  of: 

(i)  Any  Federal,  State,  or  local 
governmental  agency  which  provides 
financial  assistance  to  the  program  or  is 
authorized  by  law  to  regulate  its 
activities;  or 

(ii)  Any  private  person  which  provides 
financial  assistance  to  the  program, 
which  is  a  third  party  payer  covering 
patients  in  the  program,  or  which  is  a 
peer  review  organization  performing  a 
utilization  or  quality  control  review:  or 

(2)  Is  determined  by  the  program 
director  to  be  qil^lified  to  conduct  the 
audit  or  evaluation  activities. 

(b)  Copying  or  removal  of  records. 
Records  containing  patient  identifying 
information  may  be  copied  or  removed 


from  program  premises  by  any  person 
who: 

(1)  Agrees  in  writing  to: 

(i)  Maintain  the  patient  identifying 
information  in  accordance  with  the 
security  requirements  provided  in  $  2.16 
of  these  regulations  (or  more  stringent 
requirements); 

(ii)  Destroy  all  the  patient  identifying 
information  upon  completion  of  the 
audit  or  evaluation:  and 

(iii)  Comply  with  the  limitations  on 
disclosure  and  use  in  paragraph  (d)  of 
this  section:  and 

(2)  Performs  the  audit  or  evaluation 
activity  on  behalf  of: 

(i)  Any  Federal,  State,  or  local 
governmental  agency  which  provides 
financial  assistance  to  the  program  or  is 
authorized  by  law  to  regulate  its 
activities;  or 

(ii)  Any  private  person  which  provides 
financial  assistance  to  the  program, 
which  is  a  third  part  payer  covering 
patients  in  the  program,  or  which  is  a 
peer  review  organization  performing  a 
utilization  or  quality  control  review. 

(c)  Medicare  or  Medicaid  audit  or 
evaluation.  (1)  For  purposes  of  Medicare 
or  Medicaid  audit  or  evaluation  under 
this  section,  audit  or  evaluation  includes 
a  civil  or  administrative  investigation  of 
the  program  by  any  Federal,  State,  or 
local  agency  responsible  for  oversight  of 
the  Medicare  or  Medicaid  program  and 
includes  administrative  enforcement, 
against  the  program  by  the  agency,  of 
any  remedy  authorized  by  law  to  be 
imposed  as  a  result  of  the  findings  of  the 
investigation. 

(2)  Consistent  with  the  definition  of 
program  in  %  2.11,  program  includes  an 
employee  of,  or  provider  of  medical 
services  under,  the  program  when  the 
employee  or  provider  is  the  subject  of  a 
civil  investigation  or  administrative 
remedy,  as  those  terms  are  used  in 
paragraph  (c)(1)  of  this  section. 

(3)  If  a  disclosure  to  a  person  is 
authorized  under  this  section  for  a 
Medicare  or  Medicaid  audit  or 
evaluation,  including  a  civil 
investigation  or  administrative  remedy, 
as  those  terms  are  used  in  paragraph 
(c)(1)  of  this  section,  then  a  peer  review 
organization  which  obtains  the 
information  under  paragraph  (a)  or  (b) 
may  disclose  the  information  to  that 
person  but  only  for  purposes  of 
Medicare  or  Medicaid  audit  or 
evaluation. 

(4)  The  provisions  of  this  paragraph 
do  not  authorize  the  agency,  the 
program,  or  any  other  person  to  disclose 
or  use  patient  identifying  information 
obtained  during  the  audit  or  evaluation 
for  any  purposes  other  than  those 
necessary  to  complete  the  Medicare  or 


Medicaid  audit  or  evaluation  activity  as 
specified  in  this  paragraph. 

(d)  Limitations  on  disclosure  and  use. 
Except  as  provided  in  paragraph  (c)  of 
this  section,  patient  identifying 
information  disclosed  under  this  section 
may  be  disclosed  only  back  to  the 
program  from  which  it  was  obtained  and 
used  only  to  carry  out  an  audit  or 
evaluation  purpose  or  to  investigate  or 
prosecute  criminal  or  other  activities,  as 
authorized  by  a  court  order  entered 
under  §2.66  of  these  regulations. 

Subpart  E — Court  Orders  Authorizing 
Disclosure  And  Use 

§2.61     Legal  effect  of  order. 

(a)  Effect.  An  order  of  a  court  of 
competent  jurisdiction  entered  under 
this  subpart  is  a  unique  kind  of  court 
order.  Its  only  purpose  is  to  authorize  a 
disclosure  or  use  of  patient  information 
which  would  otherwise  be  prohibited  by 
42  use.  290ee-3.42  U.S.C.  290dd-3  and 
these  regulations.  Such  an  order  does 
not  compel  disclosure.  A  subpoena  or  a 
similar  legal  mandate  must  be  issued  in 
order  to  compel  disclosure.  This 
mandate  may  be  entered  at  the  same 
time  as  and  accompany  an  authorizing 
court  order  entered  under  these 
regulations. 

(b)  Examples.  (1)  A  person  holding 
records  subject  to  these  regulations 
receives  a  subpoena  for  those  records:  a 
response  to  the  subpoena  is  not 
permitted  under  the  regulations  unless 
an  authorizing  court  order  is  entered. 
The  person  may  not  disclose  the  records 
in  response  to  the  subpoena  unless  a 
court  of  competent  jurisdiction  enters  an 
authorizing  order  under  these 
regulations. 

(2)  An  authorizing  court  order  is 
entered  under  these  regulations,  but  the 
person  authorized  does  not  want  to 
make  the  disclosure.  If  there  is  no 
subpoena  or  other  compulsory  process 
or  a  subpoena  for  the  records  has 
expired  or  been  quashed,  that  person 
may  refuse  to  make  the  disclosure.  Upon 
the  entry  of  a  valid  subpoena  or  other 
compulsory  process  the  person 
authorized  to  disclose  must  disclose, 
unless  there  is  a  valid  legal  defense  to 
the  process  other  than  the 
confidentiality  restricitons  of  these 
regulations. 

§  2  62    Order  not  applicable  to  records 
disclosed  without  consent  to  researchers, 
auditors  and  evaluatort. 

A  I  ourt  order  under  these  regulations 
may  not  authorize  qualified  personnel, 
who  have  received  patient  identifying 
information  without  consent  for  the 
purpose  of  conducting  research,  audit  or 
evaluation,  to  disclose  that  information 


or  use  it  to  conduct  any  criminal 
investigation  or  prosecution  of  a  patient. 
However,  a  court  order  under  §  2.66  may 
authorize  disclosure  and  use  of  records 
to  investigate  or  prosecute  qualified 
personnel  holding  the  records. 

S  2.63    Conftdentiat  cofmmjnk:atlon8. 

(a)  A  court  order  under  these 
regulations  may  authorize  disclosure  of 
confidential  communications  made  by  a 
patient  to  a  program  m  the  course  of 
diagnosis,  treatment,  or  referral  for 
treatment  only  if: 

(1)  The  disclosure  is  necessary  to 
protect  against  an  existing  threat  to  life 
or  of  serious  bodily  injury,  including 
circumstances  which  constitute 
suspected  child  abuse  and  neglect  and 
verbal  threats  against  third  parties; 

(2)  The  disclosure  is  necessary  in 
connection  with  investigation  or 
prosecution  of  an  extremely  serious 
crime,  such  as  one  which  directly 
threatens  loss  of  life  or  serious  bodily 
injury,  including  homicide,  rape, 
kidnapping,  armed  robbery,  assault  with 
a  deadly  weapon,  or  child  abuse  and 
neglect:  or 

(3)  The  disclosure  is  in  connection 
with  litigation  or  an  administrative 
proceeding  in  which  the  patient  offers 
testimony  or  other  evidence  pertaining 
to  the  content  of  the  confidential 
communications. 

§  2.64     Procedures  and  criteria  for  orders 
authorizing  disclosures  for  noncriminal 
purposes. 

(a)  Application.  An  order  authorizing 
the  disclosure  of  patient  records  for 
purposes  other  than  criminal 
investigation  or  prosecution  may  be 
applied  for  by  any  person  having  a 
legally  recognized  interest  in  the 
disclosure  which  is  sought.  The 
application  may  be  filed  separately  or 
as  part  of  a  pending  civil  action  in  which 
it  appears  that  the  patient  records  are 
needed  to  provide  evidence.  An 
application  mst  use  a  fictitious  name, 
such  as  John  Doe,  to  refer  to  any  patient 
and  may  not  contain  or  otherwise 
disclose  any  patient  identifying 
information  unless  the  patient  is  the 
applicant  or  has  given  a  written  consent 
(meeting  the  requirements  of  these 
regulations)  to  disclosure  or  the  court 
has  ordered  the  record  of  the  proceeding 
sealed  from  public  scrunity. 

(b)  Notice.  The  patient  and  the  person 
holding  the  records  from  whom 
disclosure  is  sought  must  be  given: 

(1)  Adequate  notice  in  a  manner 
which  will  not  disclose  patient 
identifying  information  to  other  persons: 
and 

(2)  An  opportunity  to  file  a  written 
response  to  the  application,  or  to  appear 


in  person,  for  the  limited  purpose  of 
providing  evidence  on  the  statutory  and 
regulatory  criteria  for  the  issuance  of  the 
court  order. 

(c)  Review  of  evidence:  Conduct  of 
hearing.  Any  oral  argument,  review  of 
evidence,  or  hearing  on  the  application 
must  be  held  in  the  judge's  chambers  or 
in  some  manner  which  ensures  that 
patient  identifj-ing  information  is  not 
disclosed  to  anyone  other  than  a  party 
to  the  proceeding,  the  patient,  or  the 
person  holding  the  record,  unless  the 
patient  requests  an  open  hearing  in  a 
manner  which  meets  the  written  consent 
requirements  of  these  regulations.  The 
proceeding  may  include  an  examination 
by  the  judge  of  the  patient  records 
referred  to  in  the  application. 

(d)  Criteria  for  entry  of  order  An 
order  under  this  section  may  be  entered 
only  if  the  court  determines  that  good 
cause  exists.  To  make  this 
determination  the  court  must  find  that: 

(1)  Other  ways  of  obtaining  the 
information  are  not  available  or  would 
not  be  effective;  and 

(2)  The  public  interest  and  need  for 
the  disclosure  outweigh  the  potential 
injury  to  the  patient,  the  physician- 
patient  relationship  and  the  treatment 
services. 

(e)  Content  of  order.  An  order 
authorizing  a  disclosure  must: 

(1)  Limit  disclosure  to  those  parts  of 
the  patient's  record  which  are  essential 
to  fulfill  the  objective  of  the  order. 

(2)  Limit  disclosure  to  those  persons 
whose  need  for  information  is  the  basis 
for  the  order;  and 

(3)  Include  such  other  measures  as  are 
necessary  to  limit  disclosure  for  the 
protection  of  the  patient,  the  physician- 
patient  relationship  and  the  treatment 
services:  for  example,  sealing  from 
public  scrutiny  the  record  of  any 
proceeding  for  which  disclosure  of  a 
patient's  record  has  been  ordered. 

§  2.65    Procedures  and  criteria  for  orders 
authorizing  disclosure  and  use  of  records 
to  crImirwHy  Investigate  or  prosecute 
patients. 

[a]  Application.  An  order  authorizing 
the  disclosure  or  use  of  patient  records 
to  criminally  investigate  or  prosecute  a 
patient  may  be  applied  for  by  the  person 
holding  the  records  or  by  any  person 
conducting  investigative  or  prosecutorial 
activities  with  respect  to  the 
enforcement  of  criminal  laws.  The 
application  may  be  filed  separately,  as 
part  of  an  application  for  a  subpoena  or 
other  compulsory  process,  or  in  a 
pending  criminal  action.  An  application 
must  use  a  fictitious  name  such  as  John 
Doe,  to  refer  to  any  patient  and  may  not 
contain  or  otherwise  disclose  patient 
identifying  information  unless  the  court 


has  ordered  the  record  of  the  proceeding 
sealed  from  public  scrutiny. 

(b)  Notice  and  hearing.  Unless  an 
order  under  !  2.66  is  sought  with  an 
order  under  this  section,  the  person 
holding  the  records  must  be  given: 

(1)  Adequate  notice  (in  a  manner 
which  will  not  disclose  patient 
identifying  information  to  third  parties) 
of  an  application  by  a  person  performing 
a  law  enforcement  function: 

(2)  An  opportunity  to  appear  and  be 
heard  for  the  limited  purpose  of 
providing  evidence  on  the  statutory  and 
regulatory  criteria  for  the  issuance  of  the 
court  order:  and 

(3)  An  opportunity  to  be  represented 
by  counsel  independent  of  counsel  for 
an  applicant  who  is  a  person  performing 
a  law  enforcement  function. 

(c)  Review  of  evidence:  Conduct  of 
hearings.  Any  oral  argument,  review  of 
evidence,  or  hearing  on  the  application 
shall  be  held  in  the  judge's  chambers  or 
in  some  other  manner  which  ensures 
that  patient  identifying  information  is 
not  disclosed  to  anyone  other  than  a 
party  to  the  proceedings,  the  patient,  or 
the  person  holding  the  records.  The 
proceeding  may  include  an  examination 
by  the  judge  of  the  patient  records 
referred  to  in  the  application. 

(d)  Criteria.  A  court  may  authorize  the 
disclosure  and  use  of  patient  records  for 
the  purpose  of  conducting  a  criminal 
investigation  or  prosecution  of  a  patient 
only  if  the  court  finds  that  all  of  the 
following  criteria  are  met: 

(1)  The  crime  involved  is  extremely 
serious,  such  as  one  which  cau.ses  or 
directly  threatens  loss  of  life  or  serious 
bodily  injury  including  homicide,  rape, 
kidnapping,  armed  robbery,  assault  with 
a  deadly  weapon,  and  child  abuse  and 
neglect. 

(2)  There  is  a  reasonable  likelihood 
that  the  records  will  disclose 
information  of  substantial  value  in  the 
investigation  or  prosecution. 

(3)  Other  ways  of  obtaining  the 
information  are  not  available  or  would 
not  be  effective. 

(4)  The  potential  injury  to  the  patient, 
to  the  physician-patient  relationship  and 
to  the  ability  of  the  program  to  provide 
services  to  other  patients  is  outweighed 
by  the  public  interest  and  the  need  for 
the  disclosure. 

(5)  If  the  applicant  is  a  person 
performing  a  law  enforcement  function 
that: 

(i)  The  person  holding  the  records  has 
been  afforded  the  opportunity  to  be 
represented  by  independent  counsel; 
and 

(ii)  Any  person  holding  the  records 
which  is  an  entity  within  Federal,  State, 
or  local  government  has  in  fact  been 
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represented  by  counsel  independent  of 
the  applicant. 

(e)  Content  of  order.  Any  order 
authorizing  a  disclosure  or  use  of  patient 
records  under  this  section  must: 

(1)  Limit  disclosure  and  use  to  those 
parts  of  the  patient's  record  which  are 
essential  to  fulfill  the  objective  of  the 
order 

(2)  Limit  disclosure  to  those  law 
enforcement  and  prosecutorial  officials 
who  are  responsible  for,  or  are 
conducting,  the  investigation  or 
prosecution,  and  limit  their  use  of  the 
records  to  investigation  and  prosecution 
of  extremely  serious  crime  or  suspected 
crime  specified  in  the  application;  and 

(3)  Include  such  other  measures  as  are 
necessary  to  limit  disclosure  and  use  to 
the  fulfillment  on  only  that  public 
interest  and  need  found  by  the  court. 

§  2.66     Procedures  and  criteria  for  ordert 
authorizing  disclosure  and  use  of  records 
to  Investigate  or  prosecute  a  program  or 
ttie  person  fKMding  trie  records. 

(li)  .*l/>/''''' "'"''' '•''   I')  ''^f  iinlrr 
authorizing  the  disclosure  or  use  of 
patient  records  to  criminally  or 
administratively  investigate  or 
prosecute  a  program  or  the  person 
holding  the  records  (or  employees  or 
agents  of  that  program  or  person)  may 
he  applied  fi>r  by  any  administrative, 
regulatory,  supervisory,  investigative, 
law  enforcement,  or  prosecutorial 
agency  having  jurisdiction  over  the 
program's  or  person's  activities. 

(2)  The  application  may  be  filed 
separately  or  as  part  of  a  pending  civil 
or  criminal  action  against  a  program  or 
the  person  holding  the  records  (or 
agents  or  employees  of  the  program  or 
person)  in  which  it  appears  that  the 
patient  records  are  needed  to  provide 
material  evidence.  The  application  must 
use  a  fictitious  name,  such  as  John  Doe, 
to  refer  to  any  patient  and  may  not 
contain  or  otherwise  disclose  any 
patient  identifying  information  unless 
the  court  has  ordered  the  record  of  the 
proceeding  sealed  from  public  scrutiny 
or  the  patient  has  given  a  written 
consent  (meeting  the  requirements  of 
5  2.31  of  these  regulations)  to  that 
disclosure. 

(b)  Notice  not  required.  An 
application  under  this  section  may,  in 


the  discretion  of  the  court,  be  granted 
without  notice.  Although  no  express 
notice  is  required  to  the  program,  to  the 
person  holding  the  records,  or  to  any 
patient  whose  records  are  to  be 
disclosed,  upon  implementation  of  an 
order  so  granted  any  of  the  above 
persons  must  be  afforded  an  opportunity 
to  seek  revocation  or  amendment  of  that 
order,  limited  to  the  presentation  of 
evidence  on  the  statutory  and  regulatory 
criteria  for  the  issuance  of  the  court 
order. 

(c)  Requirements  for  order.  An  order 
under  this  section  must  be  entered  in 
accordance  with,  and  comply  with  the 
requirements  of.  paragraphs  (d)  and  (e) 
of  S  2.64  of  these  regulations. 

(d)  Limitations  on  disclosure  and  use 
of  patient  identifying  information:  (1) 
An  order  entered  under  this  section 
must  require  the  deletion  of  patient 
identifying  information  from  any 
documents  made  available  to  the  public. 

(2)  No  information  obtained  under  this 
section  may  be  used  to  conduct  any 
investigation  or  prosecution  of  a  patient, 
or  be  used  as  the  basis  for  an 
application  for  an  order  under  {  2.65  of 
these  regulations. 

§  2.67     Orders  auttiorizing  the  use  of 
undercover  agents  and  informants  to 
criminally  Investigate  employees  or  agents 
of  a  program. 

(a)  AppiuntiK!}  .\  court  order 
authorizing  the  placement  of  an 
undercover  agent  or  mfonnant  in  a 
program  as  an  employee  or  patient  may 
be  applied  for  by  any  law  enfor(  ement 
or  prosecutorial  agency  which  has 
reason  to  believe  that  employees  or 
agents  of  the  program  are  engaged  in 
criminal  misconduct. 

(b)  Notice.  The  program  director  must 
be  given  adequate  notice  of  the 
application  and  an  opportunity  to 
appear  and  be  heard  (for  the  limited 
purpose  of  providing  evidence  on  the 
statutory  and  regulatory  criteria  for  the 
issuance  of  the  court  order),  unless  the 
application  asserts  a  belief  that: 

(1)  The  program  director  is  involved  in 
the  criminal  activities  to  be  investigated 
by  the  undercover  agent  or  informant;  or 

(2)  The  program  director  will 
intentionally  or  unintentionally  disclose 
the  proposed  placement  of  an 


undercover  agent  or  informant  to  the 
employees  or  agents  who  are  suspected 
of  criminal  activities. 

(c)  Criteria.  An  order  under  this 
section  may  be  entered  only  if  the  court 
determines  that  good  cause  exists.  To 
make  this  determination  the  court  must 
find: 

(1)  There  is  reason  to  believe  that  an 
employee  or  agent  of  the  program  is 
engaged  in  criminal  activity: 

(2)  Other  ways  of  obtaining  evidence 
of  this  criminal  activity  are  not  available 
or  would  not  be  effective:  and 

(3)  The  public  interest  and  need  for 
the  placement  of  an  undercover  agent  or 
informant  in  the  program  outweigh  the 
potential  injury  to  patients  of  the 
program,  physician-patient  relationships 
and  the  treatment  services. 

(d)  Content  of  order  An  order 
authorizing  the  placement  of  an 
undercover  agent  or  informant  in  a 
program  must: 

(1)  Specifically  authorize  the 
placement  of  an  undercover  agent  or  an 
informant: 

(2)  Limit  the  total  period  of  the 
placement  to  six  months: 

(3)  Prohibit  the  undercover  agent  or 
informant  from  disclosing  any  patient 
identifying  information  obtained  from 
the  placement  except  as  necessary  to 
criminally  investigate  or  prosecute 
employees  or  agents  of  the  program:  and 

(4)  Include  any  other  measures  which 
are  appropriate  to  limit  any  potential 
disruption  of  the  program  by  the 
placement  and  any  potential  for  a  real 
or  apparent  breach  of  patient 
confidentiality:  for  example,  sealing 
from  public  scrutiny  the  record  of  any 
proceeding  for  which  disclosure  of  a 
patient's  record  has  been  ordered. 

(e)  Limitation  on  use  of  information. 
No  information  obtained  by  an 
undercover  agent  or  informant  placed 
under  this  section  may  be  used  to 
criminally  investigate  or  prosecute  any 
patient  or  as  the  basis  for  an  application 
for  an  order  under  §  2.65  of  these 
regulations. 

(FR  Doc  87-ll-R,5  Filpii  6-ft-87;  8:45  am] 
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OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Uniform  Administrative  Requirements 
for  Grants  and  Cooperative 
Agreements  to  State  and  Local 
Governments 

agency:  Office  of  Management  and 
Budget. 

action:  Proposed  revision  of  circular  A- 

102 

summary:  This  notice  offers  interested 
parties  an  opportunity  to  comment  on  a 
proposed  revision  to  Office  of 
Management  and  Budget  Circular  A-102. 
"Uniform  Administrative  Requirements 
for  Grants  and  Cooperative  Agreements 
to  State  and  Local  Governments." 

An  interagency  task  force  under  the 
President's  Council  on  Management 
Improvement  (PCMI)  was  established  to 
review  existing  guidance  for  managing 
Federal  aid  programs.  Five  teams  were 
established  to  examine  various  aspects 
of  the  assistance  process:  pre-award. 
post-award,  after-the-grant.  property 
and  procurement,  and  entitlement 
programs.  On  June  18. 1984.  OMB 
published  a  notice  in  the  Federal 
Register  (49  FR  24958)  announcing  the 
review  and  a  list  of  over  50  issues  that 
would  be  addressed.  The  teams 
analyzed  comments  received  in 
response  to  the  notice,  studied  existing 
agency  regulations,  and  drafted 
provisions  for  a  single,  govemmentwide 
common  regulation  that  will  replace 
most  of  Circular  A-102. 

The  proposed  revised  circular  is 
shown  below  in  its  entirety.  The  circular 
itself  provides  guidance  to  Federal 
agencies  in  the  management  of  grants 
and  cooperative  agreements  and  calls 
upon  agencies  to  issue  "common" 
regulations.  The  affected  agencies  are 
proposing  the  common  regulations 
elsewhere  in  this  issue.  In  addition,  a 
notice  of  the  availability  of  proposed, 
revised  grant  application  and  financrel 
reporting  forms  was  published  on  May 
29. 1987  (51  FR  20178)  which,  when 
finalized,  will  be  the  forms  required  for 
use. 

dates:  Comments  must  be  received  on 
or  before  August  10. 1987. 

addresses:  Comments  should  be 
submitted  to  the  Financial  Management 
Division.  Office  of  Management  and 
Budget.  Washington.  DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jonathan  Breul.  202-395-3050. 


OMB  Circular  A-102 

To  the  Heads  of  Executive  Departments 
and  Agencies 

Subject:  Uniform  Administrative 
Requirements  for  Grants  and 
Cooperative  Agreements  to  State 
and  Local  Governments 

1.  Purpose.  This  circular  establishes 
consistency  and  uniformity  among 
Federal  agencies  in  the  management  of 
grants  and  cooperative  agreements  with 
State,  local,  and  federally  recognized 
Indian  tribal  governments. 

2.  Authority.  This  circular  is  issued 
under  authority  of  the  Budget  and 
Accounting  Act  of  1921,  as  amended;  the 
Budget  and  Accounting  Procedures  Act 
of  1950.  as  amended;  Reorganization 
Plan  No.  2  of  1970;  and  Executive  Order 
No.  11541.  Also  included  in  the  circular 
are  standards  to  ensure  consistent 
implementation  of  sections  202.  203,  and 
204  of  the  Intergovernmental 
Cooperation  Act  of  1968,  the  Office  of 
Federal  Procurement  Policy  Act 
Amendments  of  1983.  and  the  Federal 
Grant  and  Cooperative  Agreement  Act 
of  1977. 

3.  Background.  On  March  12. 1987.  the 
President  directed  all  affected  agencies 
to  issue  a  common  grants  management 
regulation  to  adopt  govemmentwide 
terms  and  conditions  for  grants  to  State 
and  local  governments.  This  revision  to 
Circular  A-102  provides  guidance  to 
Federal  agencies  on  matters  not  covered 
in  common  regulatory  terms  and 
conditions. 

4.  Coverage.  Consistent  with  their 
legal  obligations,  all  Federal  agencies 
administering  programs  that  involve 
grants  and  cooperative  agreements  with 
State,  local  and  Indian  tribal 
governments  shall  follow  the  policies  in 
this  circular  and  issue  common  grants 
administration  regulations  (common 
regulations).  If  the  enabling  legislation 
for  a  specific  grant  program  prescribes 
policies  or  requirements  that  differ  from 
those  in  the  circular,  the  provisions  of 
the  enabling  legislation  shall  govern. 

5.  Exceptions.  The  Office  of 
Management  and  Budget  may  grant 
exceptions  from  the  requirements  of  this 
circular  when  permissible  under  existing 
law.  However,  in  the  interest  of 
uniformity  and  consistency,  exceptions 
will  be  permitted  only  in  exceptional 
circumstances. 

6.  Pre- A  ward  Policies. 

a.  Use  of  grants  or  cooperative 
agreements.  The  Federal  Grant  and 
Cooperative  Agreement  Act  of  1977  (31 
U.S.C.  6301)  governs  the  use  of  grants, 
contracts  and  cooperative  agreements. 
A  grant  or  cooperative  agreement  will 
be  used  only  when  the  principal  purpose 
of  a  transaction  is  to  accomplish  a 


public  purpose  of  support  or  stimulation 
authorized  by  Federal  statute.  Contracts 
shall  be  used  when  the  principal 
purpose  is  acquisition  of  property  or 
services  for  the  direct  benefit  or  use  of 
the  Federal  Government.  The  statutory 
criterion  for  choosing  between  grants 
and  cooperative  agreements  is  that  for 
the  latter,  "substantial  involvement  is 
anticipated  between  the  executive 
agency  and  the  recipient  during 
performance  of  the  contemplated 
activity." 

b.  Advance  Public  Notice  and  Priority 
Setting. 

(1)  Federal  agencies  shall  provide  the 
public  with  an  advance  notice  in  the 
Federal  Register,  or  by  other  appropriate 
means,  of  intended  funding  priorities  for 
discretionary  assistance  programs 
unless  funding  priorities  are  established 
by  Federal  statute.  These  priorities  shall 
be  approved  by  a  policy  level  official. 

(2)  Whenever  time  permits,  agencies 
shall  provide  the  public  an  opportunity 
to  comment  on  intended  funding 
priorities. 

(3)  All  discretionary  grant  awards  in 
excess  of  $25,000  shall  be  reviewed  for 
consistency  with  agency  priorities  by  a 
policy  level  official. 

c.  Standard  Forms  for  Applying  for 
Federal  Assistance. 

(1)  Agencies  shall  use  the  forms 

prescribed  in  § 10  of  the  common 

regulation  for  all  programs  except  for 
those  that  require  no  application. 

(a)  Preapplication  for  Federal 
Assistance.  The  Preapplication  for 
Federal  Assistance  is  used  to:  (1) 
Establish  communication  between  the 
agency  and  the  applicant.  (2)  determine 
the  applicants  eligibility.  (3)  determine 
how  well  the  project  can  compete  with 
similar  projects  from  others,  and  (4) 
eliminate  any  proposals  that  have  little 
or  no  chance  for  Federal  funding  before 
applicants  incur  significant  costs  in 
preparing  detailed  applications. 
Preapplication  forms  shall  be  used  for 
all  construction,  land  acquisition  and 
land  development  projects  or  programs 
when  the  need  for  Federal  funding 
exceeds  $100,000  unless  the  Federal 
agency  determines  that  a  Preapplication 
is  not  needed.  It  may  be  used  for  other 
programs,  if  desired.  In  addition, 
agencies  may  establish  procedures 
allowing  state  and  local  government 
applicants  to  submit  a  preapplication  if 
they  so  desire,  when  there  are  no 
mandatory  requirements  for 
preapplication. 

(b)  Application  for  Federal  Assistance 
(Nonconstruction  Programs).  The 
Application  for  Federal  Assistance 
(Nonconstruction  Programs)  form  shall 
be  used  for  all  programs,  except  those 


where  the  major  purpose  is  construction, 
land  acquisition,  or  land  development. 

(c)  Application  for  Federal  Assistance 
(Construction  Programs).  The 
Application  for  Federal  Assistance 
(Construction  Programs)  form  will  be 
used  for  all  grants  where  the  major 
purpose  of  the  program  involves 
construction,  land  acquisition,  or  land 
development. 

(2)  Requests  by  grantees  for  changes, 
continuations,  and  supplements  to 
approved  grants  will  be  submitted  on 
the  same  form  as  the  original 
application.  For  these  purposes,  only  the 
amended  pages  of  the  forms  will  be 
required. 

(3)  Agencies  may  specify  how  and 
whether  budgets  should  be  separately 
shown  by  functions  or  activities  within 
the  program  or  project. 

(4)  When  additional  information  is 
needed  to  comply  with  legislative 
requirements  or  to  meet  specific 
program  needs.  Federal  agencies  shall 
obtain  OMB  clearance  in  accordance 
with  the  Paperwork  Reduction  Act 
clearance  requirements  of  5  CFR  Part 
1320.  "Controlling  Paperwork  Burdens 
on  the  Public." 

(5)  Addition  assurances  shall  not  be 
added  to  those  contained  in  the  forms 
unless  specifically  required  by  statutes 
or  Federal  agency  regulations. 

(6)  Agencies  have  the  option  of 
shading  out  any  line  item  on  any  form 
that  is  unnecessary  for  decisionmaking 
purposes  or  for  meeting  the 
requirements  of  other  circulars  or  laws 
except  for  the  Standard  Form  424 
facesheet.  This  form  shall  not  be 
modified.  If  an  item  is  not  applicable, 
write  or  overprint  "NA"  in  the  space 
provided  for  each  item. 

(7)  Federal  grantor  agencies  are 
authorized  to  reproduce  these  forms. 
The  Standard  Form  424  can  be  obtained 
from  the  General  Services 
Administration. 

d.  Debarment  and  Suspension. 
Federal  agencies  shall  not  award 
assistance  to  applicants  that  are 
debarred  or  suspended,  or  are  otherwise 
excluded  from  or  ineligible  for 
participation  in  Federal  assistance 
programs  under  Executive  Order  12549. 
Agencies  shall  establish  procedures  for 
the  effective  use  of  the  Consolidated  List 
of  Debarred.  Suspended.  Voluntarily 
Excluded  and  Ineligible  Assistance 
Participants  to  assure  that  they  do  not 
award  assistance  to  listed  parties  in 
violation  of  the  Executive  Order. 
Agencies  shall  also  establish  procedures 
to  provide  for  the  effective  use  and/or 
dissemination  of  the  list  to  assure  that 
their  recipients  and  subrecipients 
(including  contractors)  at  any  tier  do  not 


make  awards  in  violation  of  the 
Executive  Order. 

e.  Awards  and  Adjustments  to 
Awards.  (1)  Ordinarily  awards  should 
be  made  at  least  ten  days  prior  to  the 
beginning  of  the  grant  period. 

(2)  Agencies  shall  notify  recipients 
immediately  of  any  anticipated 
adjustments  in  the  amount  of  an  award. 
This  notice  shall  be  provided  as  early  as 
possible  in  the  funding  period. 
Reductions  in  funding  shall  apply  only 
to  periods  after  notice  is  provided, 
whenever  an  agency  adjusts  the  amount 
of  an  award,  it  shall  also  make  an 
appropriate  adjustment  to  the  amount  of 
any  required  matching  or  cost  sharing. 

f.  Carryover  Balances.  Agencies  shall 
be  prepared  to  identify  to  OMB  the 
amounts  of  carryover  balances  (e.g..  the 
amounts  of  estimated,  grantee 
unobligated  balances  available  for 
carryover  into  subsequent  grant 
periods).  This  presentation  shall  detail 
the  fiscal  and  programmatic  (level  of 
effort)  impact  in  the  followring  period. 

g.  Special  Conditions  or  Restrictions. 
Agencies  may  impose  special  conditions 
or  restrictions  on  awards  to  "high  risk" 
applicants/recipients  in  accordance 
with  § 12  of  the  common  regulation. 

h.  Waiver  of  "Single"  State  Agency 
Requirements. 

(1)  Requests  to  agencies  from  the 
Governors,  or  other  duly  constituted 
State  authorities,  for  waiver  of  "single" 
State  agency  requirements  in 
accordance  with  section  204  of  the 
Intergovernmental  Cooperation  Act  of 
1968  shall  be  given  expeditious  handling 
and,  whenever  possible,  an  affirmative 
response. 

(2)  When  it  is  necessary  to  refuse  a 
request  for  waiver  of  "single"  State 
agency  requirements  under  section  204. 
the  Federal  grantor  agency  handling 
such  a  request  shall  advise  the  Office  of 
Management  and  Budget  prior  to 
informing  the  State  that  the  request 
cannot  be  granted.  The  agency  will 
indicate  to  OMB  the  reasons  for  the 
denial  of  the  request. 

(3)  Legislative  proposals  embracing 
grant-in-aid  programs  shall  avoid 
inclusion  of  proposals  for  "single"  State 
agencies  in  the  absence  of  compelling 
reasons  to  do  otherwise.  In  addition, 
existing  "single"  State  agency 
requirements  in  present  grant-in-aid 
programs  shall  be  reviewed  and 
legislative  proposals  developed  for  the 
removal  of  these  restrictive  provisions. 

(i)  Patent  Rights.  Agencies  shall  use 
the  standard  patent  rights  clause 
specified  in  "Rights  to  Inventions  made 
by  Nonprofit  Organizations  and  Small 
Business  Firms  '  (37  CFR  Pari  401)  when 
providing  support  for  research  and 
development. 


7.  Post-award  Policies 

a.  Cash  Management.  Methods  and 
procedures  for  transferring  funds  shall 
minimize  the  time  elapsing  between  the 
transfer  and  the  recipient's  need  for  the 
funds. 

(1)  Such  transfers  shall  be  made 
consistent  with  program  purposes, 
applicable  laws  and  Treasury 
regulations  31  CFR  Part  205. 

(2)  Where  letters-of-credit  are  used  to 
provide  funds,  they  shall  be  in  the  same 
amount  as  the  award. 

b.  Recipient  Financial  Management 
Systems. 

(1)  In  assessing  the  adequacy  of  an 
applicant's  financial  management 
system,  the  awarding  agency  shall  rely 
on  readily  available  sources  of 
information  such  as  audit  reports  to  the 
maximum  extent  possible.  If  additional 
information  is  necessary  to  assure 
prudent  management  of  agency  funds,  it 
shall  be  obtained  from  the  applicant  or 
from  an  on-site  review. 

(2)  Federal  agencies  shall  prescribe 
whether  reporting  shall  be  on  a  cash  or 
accrual  basis.  If  the  Federal  agency 
requires  accrual  information  and  the 
grantee's  accounting  records  are  not 
normally  kept  on  the  accrual  basis,  the 
grantee  shall  not  be  required  to  convert 
its  accounting  system,  but  shall  develop 
such  accrual  information  through  an 
analysis  of  the  documentation  on  hand. 

c.  Program  Income. 

(1)  Agencies  should  encourage 
recipients  to  generate  program  income 
to  help  defray  program  costs.  However. 
Federal  agencies  shall  not  permit 
recipients  to  use  grant-acquired 
equipment  or  services  to  compete 
unfairly  with  the  private  sector. 

(2)  Federal  agencies  shall  instruct 
recipients  to  deduct  program  income 
from  total  program  costs  as  specified  in 

the  common  regulation  at  § 25(g)(1) 

unless  agency  regulations  or  the  terms 
of  the  grant  state  otherwise. 
Authorization  for  recipients  to  follow 

the  other  alternatives  in  S 25(g)(2) 

and  (3)  shall  be  granted  sparingly. 

d.  Site  Visits  and  Technical 
Assistance.  Agencies  shall  conduct  site 
visits  only  as  warranted  by  program  or 
project  needs.  Technical  assistance  site 
visits  shall  be  provided  only  (1)  in 
response  to  requests  from  recipients,  or 
(2)  when  recipients  are  designated  "high 

risk"  under  § 12  of  the  common 

rule. 

a  After-the-Grant  Policies. 

a.  Closeout. 

Federal  agencies  shall  notify 
recipients  in  writing  before  the  end  of 
the  grant  period  of  final  reports  that  will 
be  due,  the  dates  by  which  they  must  be 
received,  and  where  they  must  be 
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submitted.  Copies  of  any  required  forms 

and  instructions  for  their  completion 

shall  be  included  with  this  notification. 

The  Federal  actions  that  must  precede 

(loseout  are: 

— Receipt  of  all  required  reports 

— Disposition  or  recovery  of  federally 

owned  assets 
— Adjustment  of  the  award  amount  and 

the  amount  of  Federal  cash  paid  the 

recipient. 

b.  Annual  Reconciliation  of 
Continuing  Assistance  A  wards. 

Federal  agencies  shall  reconcile 
continuing  awards  at  least  annually  and 
evaluate  program  performance  and 


financial  reports.  Items  to  be  reviewed 
include: 

(1)  A  comparison  of  the  recipient's 
work  plan  to  its  progress  reports  and 
project  outputs, 

(2)  The  Financial  Status  Report  (SF 
269). 

(3)  Request(s)  for  payment, 

(4)  Compliance  with  any  matching, 
level  of  effort  or  maintenance  of  effort 
requirement,  and 

(5)  A  review  of  federally  owned 
property  for  which  the  recipient  is 
accountable. 

9.  Entitlements  (Reserved) 


10.  Policy  Review  (Sunset).  The 
circular  will  have  a  policy  review  [three 
years  from  date  sigm\f]. 

11.  Effective  Date.  The  circular  is 
effective  [60  days  from  date  signed). 

12.  Inquiries.  Further  information 
conceminj?  this  circular  may  be  obtained 
from: 

Financial  Management  Division,  New 
Executive  Office  Building.  Room  10215, 
Office  of  Management  and  Budget, 
Washington.  DC  20503,  Telephone:  (202) 
395-3993. 

Gerald  R.  Riso. 

Associate  Director  for  Management. 

[FR  Doc.  87-12976  Filed  6-8-87:  8:  45  am] 
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Uniform  Administrative  Requirements  for 
Grants  and  Cooperative  Agreements  to 
State  and  Local  Governments;  Notice  of 
Proposed  Rulemaking 

Department  of  Agriculture 

Department  of  Energy 

Small  Business  Administration 

Department  of  Commerce 

Department  of  State 

Department  of  Housing  and  Urban  Development 

Department  of  Justice 

Department  of  Labor 

Federal  Mediation  and  Conciliation  Service 

Department  of  Defense 

Department  of  Education 

National  Archives  and  Records  Administration 

Veterans  Administration 

Environmental  Protection  Agency 

Department  of  the  Interior 

Federal  Emergency  Management  Agency 

Department  of  Health  and  Human  Services 

National  Foundation  on  the  Arts  and  the  Humanities 
National  Endowment  for  the  Arts 
National  Endowment  for  the  Humanities 
Institute  of  Museum  Services 

ACTION 

Commission  on  the  Bicentennial  of  the  United 
States  Constitution 

Department  of  Transportation 
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DEPARTMENT  OF  AGRICULTURE 

7  CFR  PART  3016 

DEPARTMENT  OF  ENERGY 

10  CFR  PART  «00 

SMALL  BUSINESS  ADMINISTRATION 

13  CFR  PART  143 

DEPARTMENT  OF  COMMERCE 

IS  CFR  PART  24 

DEPARTMENT  OF  STATE 

22  CFR  PART  135 

DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  PARTS  85,  111,  511,  970,  571,  575, 
850,  003,  941,  968,  AND  090 

DEPARTMENT  OF  JUSTICE 

28  CFR  PART  66 

DEPARTMENT  OF  LABOR 

29  CFR  PART  97 

FEDERAL  MEDIATION  AND 
CONCILIATION  SERVICE 

29  CFR  PART  1470 

DEPARTMENT  OF  DEFENSE 
32  CFR  PART  278 
DEPARTMENT  OF  EDUCATION 

34  CFR  PARTS  74  AND  80 

NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

36  CFR  PART  1207 

VETERANS  ADMINISTRATION 

38  CFR  PART  43 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  PARTS  30  AND  33 

DEPARTMENT  OF  THE  INTERIOR 

43  CFR  PART  12 

FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  PART  13 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

49  CFR  PART  92 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Endowment  for  the  Arts 

45  CFR  PART  1157 

National  Endowment  for  the 
Humanities 

45  CFR  PART  1174 

Institute  of  Museum  Services 

45  CFR  PART  1183 

ACTION 

45  CFR  PART  1234 

COMMISSION  ON  THE  BICENTENNIAL 
OF  THE  UNITED  STATES 
CONSTITUTION 

45  CFR  PART  2015 

DEPARTMENT  OF  TRANSPORTATION 

49  CFR  PART  18 

Uniform  Administrative  Requirements 
for  Grants  and  Cooperative 
Agreements  to  State  and  Local 
Governments 

agencies:  Department  of  Agriculture; 
Uopartment  of  Commerce;  Department 
of  Defense;  Department  of  Education; 
Department  of  Energy;  Department  of 
Health  and  Human  Services; 
Department  of  Housing  and  Urban 
Development;  Department  of  the 
Interior,  Department  of  Justice; 
Department  of  Labor;  Department  of 
State;  Department  of  Transportation; 
Action;  Commission  on  the  Bicentennial 
of  the  United  States  Constitution: 
Environmental  Protection  Agency; 
Federal  Emergency  Management 
Agency;  Federal  Mediation  and 
Conciliation  Service;  Institute  of 
Museum  Services;  National  Archives 
and  Records  Administration;  National 
Endowment  for  the  Arts;  National 
Endowment  for  the  Humanities; 
National  Science  Foundation;  Small 
Business  Administration;  Veterans 
Administration. 
action:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  action  proposes  common 
regulations  establishing  consistency  and 
uniformity  among  the  Federal  agencies 
shown  above  in  the  administration  of 
grants  and  cooperative  agreements  to 
State,  local,  and  federally  recognized 
Indian  tribal  governments. 
DATES:  To  be  assured  of  consideration, 
comments  on  these  proposed  rules  must 
be  in  writing  and  must  be  received  on  or 
before  August  10. 1987.  Comments 
should  refer  to  specific  sections  in  the 
regulation. 


ADDRESSEES:  See  individual  agencies 

below 

FOR  FURTHER  INFORMATION  CONTACT: 

See  individual  agencies  below. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Office  of  Management  and  Budget 
(OMB)  Circular  A-102.  "Uniform 
Requirements  for  Assistance  to  State 
and  Local  Governments."  was  originally 
promulgated  in  1971.  It  is  one  of  OMB's 
six  grants  management  circulars.  The 
others  are:  Circular  A-110,  "Grants  and 
Agreements  with  Institutions  of  Higher 
Education,  Hospitals  and  other 
Nonprofit  Organizations;"  Circular  A- 
87,  "Cost  Principles  Applicable  to 
Grants  and  Contracts  with  State  and 
Local  Governments;"  Circular  A-21. 
"Cost  Principles  for  Institutions  of 
Higher  Education;"  Circular  A-122. 
"Cost  Principles  fpr  Nonprofit 
Organizations;  and  Circular  A-128, 
"Audits  of  State  and  Local 
Governments." 

A-102  establishes  standards  for 
consistency  and  uniformity  among 
Federal  agencies  in  the  administration 
of  grants  and  other  types  of  financial 
assistance  to  State,  local,  and  federally 
recognized  Indian  tribal  governments, 
and  limits  Federal  agencies'  imposition 
of  "excessive"  requirements  on 
grantees.  Also  included  in  the  circular 
are  standards  to  ensure  the  consistent 
implementation  of  sections  202,  203,  and 
204  of  the  Intergovernmental 
Cooperation  Act  of  1968  (31  U.S.C.  6501). 

The  circular's  standards,  as  currently 
written,  are  set  forth  in  16 
"attachments"  covering  such  topics  as 
cash  depositories,  bonding  and 
insurance,  financial  reporting,  payment, 
matching,  application  forms,  property, 
procurement,  and  audit.  With  two 
principal  exceptions,  the  circular  has 
remained  essentially  unchanged  since 
1971.  One  significant  change  was  a 
revision  to  Attachment  O,  "Procurement 
Standards,"  in  August  1979;  a  second 
was  the  development  of  Attachment  P, 
"Audit  Standards,"  in  October  1979. 

Based  on  numerous  recommendations 
received  from  State  and  local 
governments  to  the  President's  Task 
Force  on  Regulatory  Relief,  the  Office  of 
Management  and  Budget  wrote  15  State 
and  local  interest  groups  and  17  Federal 
agencies  for  their  ideas  on  streamlining 
OMB  Circular  A-102.  These  comments 
suggested  a  number  of  things,  including 
that: 

(a)  A-102  is  "not  broken  "—the  basic 
policies  and  standards  established  for 
accountability  of  grant  funds  have 
worked  well. 


(b)  Some  of  A-102  is  "out-of-date," 
e.g.,  dollar  thresholds  for  defining 
equipment  are  too  low,  given  13  years  of 
inflation. 

(c)  A-102  needs  to  be  "more 
readable" — at  present  it  is  a  series  of  16 
attachments  addressed  to  both  grantors 
and  grantees.  Many  suggested 
reorganizing  the  policies  to  reflect  the 
grants  management  process  {pre-award, 
post-award,  after-the-grant)  and  sort  out 
the  roles  about  who  does  what  to  whom, 
in  any  particular  circumstance. 

(d)  There  are  "gaps"  in  A-102  in  some 
additional  important  areas  where 
govemmentwide  standardization  makes 
sense,  e.g., 

(1)  Screening  out  suspended  and 
debarred  organizations; 

(2)  More  guidance  on  prompt  closeout. 

(e)  Some  policies  may  need 
clarification,  e.g.,  the  program  income 
rules,  and  whether  and  how  the  rules 
apply  to  subrecipients — known  as  the 
so-called  "flowdown"  policy, 

(f)  A-102  should  be  implemented  in 
regulations  as  a  condition  of  all  grants. 
As  an  OMB  circular,  A-102  is  not 
codified  in  the  Code  of  Federal 
Regulations. 

(g)  Finally,  the  uniformity  A-102 
originally  sought  to  achieve  in  1971  has 
been  undercut  to  some  extent  by  the 
many  and  various  agency  implementing 
regulations,  and  noncodified  manuals, 
handbooks,  etc. 

(1)  Six  agencies  have  adopted  A-102 
in  departmental  regulations  (Agriculture, 
Education,  Energy,  HHS,  Labor  and 
EPA). 

(2)  Three  others  do  so  partly  or  fully  in 
program  regulations  (HUD,  Interior,  and 
FEMA). 

(3)  Others  use  binding  terms  and 
conditions  or  noncodified  manuals  and 
handbooks  for  all  or  part  of  A-102. 

(4)  Only  one  agency  issues  any  part  of 
A-102  verbatim  in  regulations. 

(5)  Many  restate  parts  of  it. 

(6)  Others  modify  it. 

(7)  While  others  cross-reference  parts 
of  it. 

(8)  Most  do  some  combination  of  all  of 
these  approaches. 

Review  Process 

In  November  1983,  a  20-agency  task 
force  under  the  Assistant  Secretaries  for 
Management  Group  (now  the  President's 
Council  on  Management  Improvement), 
chaired  by  OMB.  was  established  to 
explore  streamlining  grant  management 
and  review  Circular  A-102. 

The  group  was  organized  into  five 
teams  to  review  pre-award  issues,  post- 
award  issues,  after-the-grant  issues, 
property  and  procurement  issues,  and 
entitlement  issues. 


On  June  18, 1984.  OMB  published  a 
Notice  in  the  Federal  Register  (49  FR 
24958-24959)  seeking  comments  on  a 
technical  paper  with  over  50  issues  and 
possible  options  for  each.  Federal 
agencies,  States,  local  governments, 
interest  groups,  business  organizations, 
and  nonprofit  organizations,  as  well  as 
members  of  Congress  submitted  several 
hundred  comments  on  the  working 
paper. 

The  five  agency-chaired  teams  studied 
existing  federal  agency  regulations 
implementing  Circular  A-102  to  develop 
and  draft  a  "common"  govemmentwide 
regulation.  Adjustments  and  additions 
were  made  to  reflect  agency  and  public 
comments  received  to  the  June  Federal 
Register  Notice. 

The  proposed  OMB  circular, 
published  elsewhere  in  this  issue,  and 
this  proposed  rule  reflect  the  results  of 
these  efforts.  The  circular  provides  OMB 
guidance  to  Federal  agencies  on  good 
grants  management  practices  for  the 
award  and  administration  of  Federal 
grants.  The  proposed  "common" 
govemmentwide,  regulation  states  the 
fiscal  and  administrative  conditions 
goveming  grants  to  State  and  local 
governments  and  subrecipients  which 
are  State  and  local  governments. 

Summary  of  Significant  Changes 

The  most  significant  changes  include: 

a.  A  reorganization  of  the  structure 
and  ordering  of  the  circular  to  be  more 
readable  and  reflect  the  grants 
management  process  (pre-award,  post- 
award,  after-the-grant)  and  sort  out 
grantor  and  grantee  responsibilities. 

b.  Separate,  agency  regulations 
containing  common  grant  terms  and 
conditions,  to  guarantee  prompt  and 
complete  implementation  of  uniform 
administrative  requirements  for 
grantees. 

c.  Greater  reliance  on  State  law  and 
procedures,  instead  of  Federal 
requirements  for  financial  management 
systems,  and  to  some  extent,  property 
and  procurement  requirements 
goveming  costs  incurred  at  the  State 
level.  The  effect  of  this  change  would  be 
that  States  could  retain  for  State  use 
equipment,  but  not  real  property, 
purchased  for  Federal  grant  programs. 

d.  Technical  amendments  to 
modernize  out-dated  provisions.  For 
example,  the  dollar  threshold 
established  16  years  ago  to  define 
equipment  is  raised  from  $300  to  $5,000; 
similarly,  the  dollar  threshold  for  using 
small  purchase  procedures  is  increased 
ft-om  $10,000  to  $25,000. 

e.  Simplification  of  requirements 
imposed  on  recipients  whenever 
possible,  consistent  with  accountability 
for  Federal  funds.  For  example,  the  rule 


requiring  Federal  approval  for 
rebudgeting  actions  affecting  more  than 
5%  of  costs  is  relaxed  to  10%. 

f.  Additional  standardization  of 
requirements  to  fill  in  some  "gaps"  not 
covered  in  the  original  Circular  A-102. 
For  example,  policies  are  established 
calling  for  screening  out  suspended  and 
debarred  organizations,  and  further 
guidance  is  provided  on  prompt 
closeout. 

g.  Clarification  of  current  policies 
which  were  confusing  or  misunderstood. 
For  example,  the  definition  and  use  of 
program  income  are  strengthened  to 
require  agencies  to  indicate  which  one 
of  three  options  on  its  use  applies.  The 
"flow-down"  policy  requiring  grantees 
to  follow  A-102  with  subrecipients 
(receiving  subgrants  or  contracts)  is 
clarified. 

h.  Policy  changes.  For  example,  many 
groups  recommended  restrictions 
against  use  of  grant-acquired  property  to 
compete  unfairly  with  the  private  sector, 
and  a  standard  policy  on  use  of 
unobligated  carryover  balances. 

"Common"  Rulemaking 

Because  the  agencies  are  directed  by 
OMB  Circular  A-102  to  promulgate 
implementing  regulations  and  because 
the  proposed  standards  and  procedures 
are  the  same  for  all  Federal  agencies, 
this  notice  is  being  published  as  a 
proposed  "common"  rulemaking.  On 
March  12, 1987,  the  President  directed 
all  affected  agencies  to  simultaneously 
propose  common  regulations  that  adopt 
government-wide  terms  and  conditions. 
However,  several  agency's  rules  reflect 
differences  required  in  statute  (e.g.,  the 
five-year  record  retention  requirement 
for  Department  of  Education  programs 
under  the  General  Education  Provisions 
Act  (GEPA)).  Such  differences  are 
indicated  in  the  text.  The  proposed  rules 
adopted  by  each  agency  will  be  codified 
in  that  agency's  portion  of  the  Code  of 
Federal  Regulations  as  indicated  in  the 
information  provided  for  individual 
agencies  below.  All  grants 
administration  provisions  in  program 
regulations  which  are  inconsistent  with 
the  proposed  rules  will  be  rescinded, 
except  to  the  extent  they  are  required  by 
legislation  or  approved  after  these  rules 
are  final  as  a  deviation  by  OMB. 
Likewise,  all  grants  administration 
provisions  of  noncodified  program 
manuals,  handbooks  and  other  materials 
which  are  inconsistent  with  the 
proposed  rules  will  be  superseded, 
except  to  the  extent  they  are  required  by 
legislation  or  approved  after  these  rules 
are  final  as  a  deviation  by  OMB.  All 
such  remaining  material  will  be 
reviewed  to  see  if  they  are  needed. 


UM  I 
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The  "common"  uniform  regulations 
which  will  result  from  this  proposal  will 
help  achieve  several  important 
objectives: 

(1)  Simplification  and  standardization 
of  the  Federal  grant  process. 

(2)  Elimination  of  fraud  and  waste  in 
the  grants  process  through  more 
uniform,  business-like  management. 

(3)  Elimination  of  redundant  and 
inconsistent  administrative 
requirements  within  and  among  the 
agencies  in  regulations  and  in  manuals, 
handbooks,  and  other  noncodifled 
issuances. 

(4)  Reliance  on  standard  grant  forms 
and  language  to  reduce  the  Federal 
Goverrunent's  costs  of  awarding 
assistance  and  the  recipients'  costs  of 
performing  assisted  activities. 

Public  Comment 

In  particular,  comments  are 
encouraged  on; 

•  Federalism.  Consistent  with  the 
President's  Federalism  principles, 
proposed  regulations  provide  that, 
subject  to  certain  minimal  standards,  a 
State  shall  expend  and  account  for  grant 
funds  in  accordance  with  the  financial 
management,  property  and  procurement 
laws  and  procedures  applicable  to  its 
own  funds.  This  rule  applies  only  to 
funds  expended  by  the  State  itself,  i.e., 
not  assistance  funds  subgranted  or 
passed  through  to  others. 

•  "Flow-down." To  mmn\Bi\n 
uniformity  for  subgrantees,  the  proposed 
regulations  continue  to  apply  not  only  to 
direct  governmental  recipients  of 
Federal  grants,  but  also  to  subrecipients. 
Governmental  subgrantees  are  subject 
to  these  rules  and  the  cost  principles  in 
Circular  lK-%7.  Non-governmental 
grantees  (and  subgrantees  )  will 
continue  to  be  subject  to  Circular  A-110 
and  the  cost  principles  corresponding  to 
their  type  of  organization;  Circular  A-21 
for  colleges  and  universities  and 
Circular  A-122  for  other  nonprofit 
organizations. 

•  Open-Ended  Entitlements.  The 
proposal  does  not  apply,  to  open-ended 
grants.  These  are  grants  for  public 
assistance  programs,  such  as  Medicaid 
and  Aid  to  Families  with  Dependent 
Children,  for  which  the  Federal 
Government  pays  a  statutorily-required 
share  of  costs  without  dollar  limit. 
Because  of  this  open-ended  feature  and 
because  of  special  statutory 
requirements,  these  grants  are 
administered  differently  from  other 
grants  in  some  important  respects. 
Historically,  entitlement  programs  have 
been  subject  to  A-102,  but  many  of  the 
attachments  (such  as  application  forms 
and  budget  revisions)  were  simply  not 
appropriate.  As  a  consequence. 


deviations  were  requested  from  the 
financial  reporting  forms.  For  these 
reasons,  the  proposed  rules  do  not  cover 
open-ended  entitlement  programs. 
Nevertheless  suggestions  are 
particularly  invited  on  several  important 
issues,  including  (1)  whether  and  how 
the  standard  financial  reporting  form 
(SF-269)  should  apply.  (2)  what 
reporting  should  be  standardized  in 
"core"  forms,  (3)  what  provisions  in  the 
proposed  uniform  regulations  should 
apply  to  entitlements,  or  conversely,  and 
(4)  what  requirements  should  not  apply. 
Commenlers  should  respond  to  these 
issues  seriatum  (in  a  series)  to  facilitate 
subsequent  analysis  of  the  replies. 

Impact  Analyses 

Executive  Order  12291 

Executive  Order  12291  requires  that  a 
regulatory  impact  analysis  be  prepared 
for  "major"  rules  which  are  defined  in 
the  Order  as  any  rule  that  has  an  annual 
effect  on  the  national  economy  of  $10() 
million  or  more,  or  certain  other 
specified  effects. 

We  intend  the  proposed  regulations  to 
result  in  savings  to  State  and  local 
governments  in  the  costs  of 
administering  grants.  However,  we  do 
not  believe  that  the  regulations  will 
have  an  annual  economic  effect  of  $100 
million  or  more  or  the  other  effects  listed 
in  the  Order.  For  this  reason,  we  have 
determined  that  these  regulations  are 
not  a  major  rule  within  the  meaning  of 
the  Order. 

Regulatory  Flexibility  Act  of  1980 

The  Regulatory  Flexibility  Act  (5  U. 
S.C.  605  (b))  requires  that,  for  each  rule 
with  a  "significant  economic  impact  on 
a  substantial  number  of  small  entities." 
an  analysis  be  prepared  describing  the 
rule's  impact  on  small  entities  and 
identifying  any  significant  alternatives 
to  the  rule  that  would  minimize  the 
economic  impact  on  small  entities. 

We  certify  that  these  regulations  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
because  they  do  not  affect  the  amount  of 
funds  provided  in  the  covered  programs, 
but  rather  modify  and  update 
administrative  and  procedural 
requirements. 

Paperwork  Reduction  Act 

Sections 10(c); 20(b)(2); 

24(b)(6); 30  (f)(1)  and  (f)(3); 

32  (d)(1)  and  (f)(2): 36  (b)(9). 


and. 


40  (b)(2),  (c)  and  (d); 
.41  (b).  (c).  (d)  and  (e): 42(b); 


(c)(3).  and 


^50(b)  of  this  rule  contain 


collection-of-information  requirements. 
As  required  by  the  Paperwork  Reduction 
Act  of  1980,  we  will  submit  a  copy  of 


this  proposed  rule  to  the  Office  of 
Management  and  Budget  (OMB)  for  its 
review  of  these  reporting  and 
recordkeeping  requirements.  No 
recipient  may  be  subject  to  a  penalty  for 
failure  to  comply  with  these  information 
collection  requirements  until  they  have 
been  approved  and  assigned  an  OMB 
control  number.  Organizations  and 
individuals  desiring  to  submit  comments 
on  these  collection-of-information 
requirements  should  direct  them  to  the 
Office  of  Information  and  Regulatory 
Affairs,  OMB,  New  Executive  Office 
Building  (Room  3208),  Washington,  DC 
20503,  ATTN  Ed  Springer. 

DEPARTMENT  OF  AGRICULTURE 
(USDA) 

Office  of  the  Secretary 

7  CFR  Parts  3015  and  3016 

AOORESS:  Comments  should  be  sent  to 
Gerald  Miske.  Branch  Chief  USDA. 
Office  of  Finance  and  Management, 
Financial  Management  Division.  Room 
1369-South  Building,  14th  and 
Independence  Avenue  SW.. 
Washington.  DC  20250.  Comments 
received  may  also  be  inspected  at  Room 
1369-8  between  8;00  a.m.  and  4:30  p.m. 
FOR  FURTHER  INFORMATION  CONTACT 
GerHld  Miske  (Branch  Chief).  (202)382- 
1553. 
ADDITIONAL  SUPPLEMENTARY 

information:  USD  .a  has  Uniform 
Federal  Assistance  Regulations  found  at 
7  CFR  Part  3015  which  establish 
Department-wide  policies  and  standards 
for  the  administration  of  grants  and 
cooperative  agreements.  The  rules 
primarily  implement  OMB  Circular  A- 
102.  "Uniform  Requirements  for  Grants 
to  State  and  Local  Governments," 
Circular  A-110.  "Grants  and 
Agreements  with  Institutions  of  Higher 
Education.  Hospitals,  and  Other 
Nonprofit  Organizations."  Circular  A- 
128,  "Audits  for  State  and  Local 
Governments. "  and  Executive  Order 
12372,  "Intergovernmental  Review  of 
Federal  Programs."  Part  3015  also  sets 
forth  the  Department  policy  on 
competition  in  awarding  discretionary 
grants  and  cooperative  agreements  and 
identifies  the  cost  principles  specified  in 
Circular  A-21  for  universities.  A-87  for 
State  and  local  governments,  A-122  for 
nonprofit  organizations,  and  41  CFR  1- 
15.2  for  for-profit  organizations. 

Presidential  Mcmoriindum.  "Uniform 
Requirements  for  Grants  to  State  and 
Local  Governments, "  dated  March  12. 
1987,  directed  that  Executive 
departments  and  agencies 
simultaneously  propose  common 
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regulations  that  adopt  the  Government- 
wide  terms  and  conditions  of  the 
proposed  revisions  io  Circular  A-102 
verbatim. 

The  Circular  A-102  common  rule. 
Subparts  A-D,  is  not  intended  to  apply 
to  open-ended  entitlement  programs.  It 
is  proposed  that  coverage  for  tjfiose 
programs  will  be  provided  in  a  future 
Subpart  E.  Pending  the  issuance  of 
Subpart  E,  open-ended  entitlements  will 
remain  subject  to  the  requirements  of 
Part  3015. 

USDA  proposes  to  adopt  the  A-102 
common  regulation  by  adding  a  new 
Part  3016,  "Uniform  Administrative 
Requirements  for  Grants  and 
Cooperative  Agreements  to  State  and 
Local  Governments."  Part  3016  is 
intended  to  apply  to  assistance 
relationships  documented  by  grants  and 
cooperative  agreements,  and  subawards 
to  State  and  local  governments,  except 
for  the  following  open-ended  entitlement 
grants  administered  by  the  Food  and 
Nutrition  Service: 

(a)  State  Administrative  Matching 
Grants  for  Food  Stamp  Program. 

(b)  National  School  Lunch  Program 
(includes  school  lunch,  special  meal 
assistance,  and  commodity  assistance). 

(c)  School  Breakfast  Program. 

(d)  Summer  Food  Ser\ice  Program. 

(e)  Child  Care  Food  Program. 

(f)  Special  Milk  Program  for  Children. 
It  is  proposed  that  Part  3015  will  no 

longer  govern  assistance  relationships 
with  State  and  local  governments, 
except  as  provided  below.  However,  the 
above  listed  open-ended  entitlement 
grants,  as  well  as  grants  and 
cooperative  agreements  to  institutions  of 
higher  education,  hospitals,  other 
nonprofit  organizations,  and  for-profit 
organizations  will  continue  to  be  subject 
to  Part  3015. 

It  is  proposed  that  the  following 
subparts  of  Part  3015  remain  in  effect  for 
State  and  local  governments  that  receive 
assistance  from  USDA: 

(a)  Subpart  I  on  audits  of  State,  local, 
and  Indian  Tribal  governments. 

(b)  Subpart  Q,  §  3015.158  on 
competition. 

(c)  Subpart  T  on  cost  principles. 

(d)  Subpart  V  on  the 
intergovernmental  review  of  Federal 
programs. 

Comments 

USDA  proposes  to  amend  7  CFR 
3015.1  and  3015.2  in  order  to  redefine  the 
recipients  to  which  this  rule  applies. 
Since  the  policy  in  Part  3015  is  not  being 
revised  for  those  recipients  which  it  still 
covers,  comments  on  this  proposed  rule 
are  limited  to  the  clarity  of  the  changes 
in  §§  3015.1  and  3015.2 
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List  of  Subjects 

7  CFR  Part  3015 

Grant  Programs  (Agriculture), 
Intergovernmental  relations. 

7  CFR  Part  3016 

Grant  Programs  (Agriculture). 

Issued  at  Washington,  DC,  May  21, 1987. 

Accordingly,  it  is  proposed  to  amend 
Title  7  of  the  Code  of  Federal 
Regulations  as  set  forth  below. 
John  J.  Franks,  )r., 
Ass)stant  Secretary  for  Administration. 

Approved:  May  21,  1987. 
Richard  E.  Lyng, 
Secretary  of  Agriculture. 

1.  It  is  proposed  that  Title  7  of  the 
Code  of  Federal  Regulations  be 
amended  by  adding  Part  3016  as  set 
forth  at  the  end  of  this  document. 

PART  3016— UNIFORM 
ADMINISTRATIVE  REQUIREMENTS 
FOR  GRANTS  AND  COOPERATIVE 
AGREEMENTS  TO  STATE  AND  LOCAL 
GOVERNMENTS 

Subpart  A — General 

Sec. 

3016.1 

3016.2 

3016.3 

3016.4 

3016.5 

3016.6 


Purpose  and  scope  of  this  part. 

Scope  of  subpart. 

Definitions. 

Applicability. 

Effect  on  other  issuances. 

Elxceptions. 


Subpart  B — Pre-Award  Requirements 

3016.10  Forms  for  applying  for  grants. 

3016.11  State  plans. 

3016.12  Special  grant  or  subgrant  conditions 
for  "high-risk"  grantees. 

Subpart  C — Post-Award  Requirements 

Hnancial  Administration 

3016.20  Standards  for  financial  management 
systems. 

3016.21  Payment  requirements. 

3016.22  Allowable  costs. 

3016.23  Period  of  availability  of  funds. 

3016.24  Matching  or  cost  sharing. 

3016.25  Program  income. 

3016.26  Non-Federal  audit. 

Changes,  Property,  and  Subawards 

3016.30  Changes  under  discretionary 
(project)  awards. 

3016.31  Real  property. 

3016.32  Equipment. 

3016.33  Supplies. 

3016.34  Copyrights. 

3016.35  Subawards  to  debarred  and 
suspended  parties. 

3016.36  Procurement. 

Reports,  Records  Retention,  and  Enforcement 

3016.40  Monitoring  and  reporting  program 
performance. 

3016.41  Financial  reporting. 

3016.42  Retention  and  access  requirements 
for  records. 

3016.43  Enforcement. 


3016.44     Termination  for  conveniencp 

Subpart  D— After-ttie-Grant  Requirements 

3016.50  Closeout. 

3016.51  Later  disallowances  and 
adjustments. 

3016  52     Collection  of  amounts  due. 

Subpart  E— Entitlentents  [Reserved) 
.Authority.  5  U.S.C.  301. 

PART  3015— (AMENDED) 

2.  USDA  proposes  to  amend  Subpart 
A  of  7  CFR  Part  3015  as  follows: 

a.  The  authority  citation  for  Part  3015 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301. 

b.  Section  3015.1(a)  is  revised  to  read 
as  follows: 

Subpart  A — General 

301 5. 1     Purpose  and  sco^e  of  this  part 

(a)(1)  This  part  establishes  USDA- 
wide  uniform  requirements  for  the 
administration  of  grants  and  cooperative 
agreements  and  sets  forth  the  principles 
for  determining  costs  applicable  to 
activities  assisted  by  such  USDA 
awards.  This  part  contains  rules  that 
apply  to  USDA  grants  and  cooperative 
agreements  to  institutions  of  higher 
education,  hospitals,  and  other  nonprofit 
organizations,  as  well  as  those  that 
apply  to  open  ended  entitlement  grants, 
and  specifies  the  set  of  principles  for 
determining  allowable  costs  under 
USDA  grants  and  cooperative 
agreements  to  State  and  local 
governments,  universities,  non-profit 
and  for-profit  organizations  as  set  forth 
in  OMB  Circulars  A-87.  A-21,  and  A- 
122.  41  CFR  1-15.2.  respectively. 

(2)  Additionally,  this  part  establishes 
uniform  audit  requirements  for  State, 
local,  and  Indian  Tribal  governments 
pursuant  to  the  Single  Audit  Act  of  1984 
and  OMB  Circular  A-128, 
intergovernmental  review  provisions 
required  by  Executive  Order  12372  for 
any  programs  listed  in  the  Federal 
Register  as  covered,  and  policy  on 
competition  in  awarding  discretionary 
grants  and  cooperative  agreements. 

(3)  Rules  for  nonentitlement  grants 
and  cooperative  agreements  to  State 
and  local  governments  are  found  in  Part 
3016. 

•  •        *        *        * 

c.  Section  3015.2(d)  introductory  text 
is  republished  and  paragraph  (d)(5)  is 
added  to  read  as  follows: 

§3015.2    Applicability. 

*  •         •         *         « 

(d)  Recipients  to  which  this  part  does 
not  automatically  apply.  This  part  does 
not  automatically  apply  to  the  kinds  of 
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recipients  listed  below  unless  other 
conditions  set  forth  in  the  grant, 
cooperative  agreement,  subgrant.  or 
specific  subpart  in  this  part  make  all  or 
specified  portions  apply: 
***** 

(5)  State  and  local  governments, 
except  open-ended  entitlements  to  State 
and  local  governments. 


DEPARTMENT  OF  ENERGY 

10  CFR  Part  600 

ADDRESS:  Comments  should  be 
addressed  to:  U.S.  Department  of 
Energy,  Cherlyn  Seckinger,  Business  and 
Financial  Policy  Division  (MA-422).  1000 
Independence  Avenue.  SW., 
Washington,  00  20585. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cherlyn  Seckinger,  Business  and 
Financial  Policy  Division  (MA-422), 
Procurement  and  Assistance, 
Management  Directorate,  Washington, 
DC  20585.  (202)586-9737. 
ADDITIONAL  SUPPLEMCNTARY 

INFORMATION:  1  he  DUE  Financial 
Assistance  Rules.  10  CFR  Part  600, 
establish  uniform  policies  and 
procedures  for  the  award  and 
administration  of  DOE  grants  and 
cooperative  agreements.  These  policies 
and  procedures  cover  internal 
requirements  applicable  to  the 
Department  such  as  solicitation, 
selection,  award,  and  closeout,  as  well 
as  external  requirements  applicable  to 
financial  assistance  recipients;  e.g.. 
reporting,  management  standards,  and 
record  retention. 

The  existing  financial  assistance  rule 
is  divided  into  four  subparts.  Subpart 
A — General.  Subpart  B— Grants. 
Subpart  C — Cooperative  Agreements, 
and  Subpart  D — Audits  of  State  and 
Local  Governments.  As  indicated  by  the 
titles  of  the  individual  subparts,  the  rule 
generally  organizes  requirements 
according  to  the  type  of  financial 
assistance  instrument  selected;  i.e.. 
grant  or  cooperative  agreement.  Except 
for  Subpart  D  which  establishes  audit 
requirements  only  for  State  and  local 
governments,  each  subpart  establishes 
requirements  applicable  to  all  types  of 
recipients  including  nonprofit 
organizations,  hospitals,  State  and  local 
governments,  universities,  and  for-profit 
organizations. 

Because  Part  600  (1)  covers  both 
internal  and  external  requirements,  (2) 
applies  to  all  recipient  types,  and  (3)  is 
organized  on  the  basis  of  general 
requirements,  grant-specific 
requirements,  and  cooperative 
agreement-specific  requirements,  the 


proposed  common  rule,  which  would  be 
established  as  a  separate  subpart,  and 
cover  requirements  for  grants  and 
cooperative  agreements  with 
governmental  recipients  only,  is  not 
easily  integrated  into  the  structure  of  the 
existing  rule. 

While  we  propose  to  create  a  separate 
Subpart  E  of  10  CFR  Part  600  for  the 
pxuT)08e  of  incorporating  the  common 
rule  verbatim  as  directed  by  Presidential 
Memorandum,  dated  March  12.  1987, 
except  as  noted  above.  DOE  will 
continue  to  have  requirements  of 
general  applicability  to  all  recipients, 
including  State  and  local  governments, 
in  the  other  subparts  of  the  rule.  These 
general  requirements  would  cover  areas 
not  addressed  in  Subpart  E  such  as 
§  600.13  Application  deadlines,  and 
§  600.20  Legal  authority  and  effect  of  an 
award.  DOE  will  provide  cross 
references  in  each  subpart  to  assist  the 
user  of  the  rule  in  identifying  applicable 
requirements.  The  conforming 
amendments  of  Subparts  A,  B,  and  C,  to 
Subpart  E,  will  be  issued  at  the  time  of 
final  rulemaking.  Subpart  D  will  not  be 
affected  by  this  proposed  revision. 

List  of  Subjects  in  10  CFR  Part  600 

Administrative  practice  and 
procedure,  Applications,  Audit, 
Cooperative  agreements/energy. 
Copyrights.  Educational  institutions. 
Eligibility,  Energy  financial  assistance. 
For-profit  organizations.  Grants, 
Hospitals,  Indian  tribes.  Individuals, 
Inventions  and  patents.  Local 
governments.  Management  standards, 
Nonprofit  organizations.  Patents. 
Reporting  and  recordkeeping 
requirements.  Solicitations,  Small 
businesses.  States,  Technical  data. 
Uniform  administrative  requirements. 

It  is  proposed  that  Title  10,  Part  600  of 
the  Code  of  Federal  Regulations  be 
amended  by  adding  Subpart  E  as  set 
forth  at  the  end  of  this  document. 
Berton  I.  Roth. 

Director,  Procurement  and  Assistance 
Management  Directorate. 

PART  600— FINANCIAL  ASSISTANCE 
RULES 


Subpart  E— Uniform  Administrative 
Requirements  for  Girant*  and  Cooperative 
Agreements  to  Slate  and  Local 
Governments 

General 

Sec 

600.400  ( 1)  Purpose  and  scope  of  this 

subpart. 

600.401  ( 2)  Scope  of  5  5  600.400  through 

600.405. 

600  402     ( 3)  Dennitions. 


..24]  Matching  or  cost  sharing. 


Sec 

600.403  ( 4)  Applicability. 

600.404  ( .5)  Effect  on  other  issuances. 

600.405  ( 6)  Exceptions. 

Pre-Award  Requirements 

600.410  ( 10)  Forms  for  applying  for 

grants. 

600.411  ( 11)  Stale  plans. 

600.412  (_, 12)  Special  grant  or  subgrant 

conditions  for  "high  risk"  grantees. 

Post-Award  Requirements. 

Financial  Adminislration 

600.420  ( .20)  Standards  for  financial 

management  systems. 

600.421  ( .21)  Payment  requirements. 

600.422  ( 22)  Allowable  costs. 

600.423  ( 23)  Period  of  availability  of 

funds. 

600.424  (_ 

600.425  ( .25)  Program  income. 

600.426  ( 26)  Non-Federal  audit. 

Changes,  Property,  and  Suba  wards 

600.430     ( 30)  Changes  under 

discretionary  awards. 
ftOO.431     ( 31)  Real  property. 

600.432  ( 32)  Equipment. 

600.433  ( 33)  Supphes. 

600.434  ( .34)  Copyrights. 

600.435  ( 35)  Suba  wards  to  debarred 

and  suspended  pariies. 

600.436  ( 36)  ProcuremenL 

Reports,  Records  Retention,  and  Enforcement 

600.440  ( .40)  Monitoring  and  reporting 

program  performance. 

600.441  ( .41)  Financial  reporting. 

600.442  ( 42)  Retention  and  access 

requirements  for  records. 

600.443  ( 43)  Enforcement. 

600.444  i 44)  Termination  for 

convenience. 

After-the-GranI  Requiremeals 

600.450  ( 50)  Closeout. 

600.451  ( .51)  Later  disallowances  and 

adjustments. 

600.452  ( 52)  Collection  of  amounts  due. 

Entitlements  [Reserved) 

Subpart  E— Uniform  Administrative 
Requirements  for  Grants  and 
Cooperative  Agreements  to  State  and 
Local  Governments 

Authority:  Sees.  644  and  646,  Pub.  L.  95-9i. 
91  Stat.  599  (42  U.S.C.  7254  and  7256);  Pub.  L. 
97-258.  96  Stat.  1003-1005  (31  U.S.C.  6301- 
6308) 


SMALL  BUSINESS  ADMINISTRATION 

13  CFR  Part  143 

ADDRESS:  Wntten  aimments  should  be 
addressed  to;  Robert  B.  Webber, 
General  Counsel,  1441  L  Street  NW.. 

Room  700.  Wrishington.  DC  20416. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  R.  Forbes,  (202)  653-^573. 


AOOmONAL  SUPPLfMENTARY 
INFORMATION:  At  present,  the  Small 
Business  Administration  (SBA)  uses 
cooperative  agreements  with  State 
governments  only  m  the  Small  Business 
Development  Center  program  and,  in 
that  program,  only  with  Illinois,  Indiana 
and  Ohio.  In  addition,  SBA  makes 
grants  to  State  governments  only  in  its 
7(j)  program.  However,  the  public  should 
be  advised  that  the  Office  of 
Management  and  Budget  intends  to 
coordinate  the  promulgation  of  a 
common  regulation  during  the  summer 
of  1987  to  establish  consistency  among 
the  Federal  agencies  in  the 
administration  of  grants  and  cooperative 
agreements  with  institutions  of  higher 
education,  hospitals  and  other  nonprofit 
organizations.  Therefore,  SBA 
encourages  all  Small  Business 
Development  Center  program 
participants  and  interested  parties  to 
comment  on  SBA's  adaptation  of  the 
proposed  regulation. 

List  of  Subjects  in  13  CFR  Part  143 

Accounting,  Administrative  practice 
and  procedure.  Grant  programs. 
Business  Grants  Administration, 
Insurance.  Reporting  and  recordkeeping 
requirements.  Small  businesses. 

It  is  proposed  that  Title  13  of  the  Code 
of  Federal  Regulations  be  amended  by 
adding  Part  143  as  set  forth  at  the  end  of 
this  document 

Ddted:  May  27, 1987. 
(ames  Abdnor, 
Administrator. 

PART  143— UNIFORM 
ADMINISTRATIVE  REQUIREMENTS 
FOR  GRANTS  AND  COOPERATIVE 
AGREEMENTS  TO  STATE  AND  LOCAL 
GOVERNMENTS 

Subpart  A — General 

Sec. 

143.1  Purpose  and  scope  of  this  part. 

143.2  Scope  of  subpart. 

143.3  Definitions. 

143.4  Applicability. 

143.5  Effect  on  other  issuances. 

143.6  Ejiceptions. 

Subpart  B — Pre-Awrard  Requiren^nts 

143.10  Forms  for  applying  for  grants. 

143.11  State  plans. 

143.12  Special  grant  or  subgrant  conditions 
for  "high  risk"  recipients. 

Subpart  C — Post-Award  Requtrements 

Financial  Administration 

143.20  Standards  for  financial  management 
systems. 

143.21  Payment  requirements. 

143.22  Allowab'e  costs. 

143.23  Period  of  availability  of  funds. 

143.24  Matching. 

143.25  Program  income. 


143.26    Non-Federal  audit. 
Changes,  Property,  and  Subawards 

143.30  Changes  under  discretionary  awards. 

143.31  Real  property. 

143.32  Equipment. 

143.33  Supplies. 

143.34  Copyrights. 

143.35  Subawards  to  debarred  and 
suspended  parties. 

143  36     Procurement. 

Reports,  Records  Retention,  and  Elnforcement 

143.40  Monitoring  and  reporting  program 
performance. 

143.41  Financial  reporting. 

143.42  Retention  and  access  requirements 
for  records. 

143.43  Enforcement. 

143.44  Termination  for  convenience. 

Subpart  D — Atter-the-Grant  Requirements 

143.50  Closeout. 

143.51  Later  disallowances  and 
adjustments. 

143.52  Collection  of  amounts  due.    ' 

Subpart  E— Entttlements  [Reserved] 
Authority:  15  U.S.C.  634(b)(6). 

DEPARTMENT  OF  COMMERCE 
15  CFR  Part  24 

ADDRESS:  Comments  may  be  mailed  to 
Robert  M.  McNamara,  Room  6026,  U.S. 
Department  of  Commerce.  14th  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  M.  McNamara,  202-377-5817. 

List  of  Subjects  in  15  CFR  Part  24 

Accounting,  Grant  programs,  Grant 
administration.  Insurance,  Reporting 
and  recordkeeping  requirements. 

Title  15  of  the  Code  of  Federal 
Regulations  is  amended  by  adding  Part 
24  as  set  forth  at  the  end  of  this 
document. 
Patrick  F.  Smith, 
Director,  Office  of  Program  Development. 

PART  24— UNIFORM  ADMINISTRATIVE 
REQUIREMENTS  FOR  GRANTS  AND 
COOPERATIVE  AGREEMENTS  TO 
STATE  AND  LOCAL  GOVERNMENTS 

Subpart  A — General 


Sec. 
24.1 
24.2 
24.3 
24.4 
24.5 
24.6 


Purpose  and  scope  of  this  part. 

Scope  of  subpart. 

Definitions. 

Applicability. 

Effect  on  other  issuances. 

Exceptions. 


Subpart  B — Pre-Award  Requirements 

24.10  Form  for  applying  for  grants. 

24.11  State  plans. 

24.12  Special  grant  or  subgrant  conditions 
for  "high-risk"  grantees. 


Subpart  C— Post  Award  Requirements 

Financial  Administration 

24.20  Standards  for  financial  management 
systems. 

24.21  Payment  requirements. 

24.22  Allowable  costs. 

24.23  Period  of  availability  of  funds. 

24.24  Matching  or  cost  sharing. 

24.25  Program  income. 

24.26  Non-Federal  audit. 

Changes,  Property,  and  Subawards 

24.30  Changes  under  discretionary  "project" 
awards. 

24.31  Real  property. 

24.32  Equipment. 

24.33  Supplies. 

24.34  Copyrights. 

24.35  Subawards  to  debarred  and 
suspended  parties. 

24  36    FYocurement. 

Reports,  Records  Retention,  and  Elnforcement 

24.40  Monitoring  and  reporting  program 
performance. 

24.41  Financial  reporting. 

24.42  Retention  and  access  requirements  for 
records. 

24.43  Enforcement. 

24.44  Termination  for  convenience. 

Subpart  D — Atter-tt>«-Grant  Requirements 

24.50  Closeout. 

24.51  Later  disallowances  and  adjustments. 

24.52  Collection  of  amounts  due. 

Subpart  E— Entitlements  [Reserved] 
Authority:  5  US  C.  301 

DEPARTMENT  OF  STATE 

22  CFR  Part  135 

ADDRESS:  Comments  should  be  sent  to: 
Office  of  the  Procurement  Executive, 
Room  227,  SA-6.  U.S.  Department  of 
State,  Washington,  DC  20520, 

FOR  FURTHER  INFORMATION  CONTACT 

James  Tyckoski,  Office  of  the 
Procurement  Executive  (703)  235-2352. 

ADOmONAL  SUPPtfMENTARY 

INFORMATION:  The  Department  of  State 
intends  to  incorporate  the  proposed  rule 
as  Part  135  of  Title  22  of  the  Code  of 
Federal  Regulations.  The  Department 
has  not  previously  promulgated 
regulatory  coverage  for  grants  and 
cooperative  agreements  with  State  and 
local  governments. 

At  this  time,  the  Department  has  not 
identified  any  requirements 
necessitating  exemption  from  the 
common  role;  any  such  exemptions 
would  be  codified  in  this  Part  135.  The 
Department  has  one  program  that  uses 
cooperative  agreements,  but  these 
agreements  are  outside  the  meaning  of 
"grants,"  which  includes  "cooperative 
agreements,"  as  defined  in  the  common 
rule. 


UM  I 
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The  Department's  Bureau  for  Refugee 
Programs  may  effect  grants  or 
cooperative  agreements  with  state  or 
local  governments  for  the  initial 
reception  and  placement  of  refugees 
under  the  authority  of  section  412|b)  of 
the  Immigration  and  Nationality  Act.  as 
amended  (8  U.S.C.  1522(b)).  Reception 
and  placement  cooperative  agreements 
under  this  program  are  not  subject  to  the 
proposed  regulations  because  they  are 
lump  sum  awards.  The  funds  are  not 
awarded  to  reimburse  specific  costs  for 
which  the  recipient  is  required  to 
account.  Rather,  subject  to  certain 
restrictions,  the  recipient  has  wide 
latitude  in  spending  its  money,  provided 
that  it  provides  the  required  services  or 
ensures  that  those  services  are 
provided. 

List  of  Subjects  in  22  CFR  Part  135 

Accounting.  Administrative  practice 
and  procedure.  Grant  programs — law 
enforcement.  Grant  programs — refugees, 
Grants  administration.  Insurance. 
Reporting  and  recordkeeping 
requirements. 

It  is  proposed  that  Title  22  of  the  Code 
of  Federal  Regulations  be  amended  by 
adding  Part  135  as  set  forth  at  the  end  of 
this  document. 
Joseph  W.  Globe. 
Acting  Procurement  Executive. 
May  26,  1967 

PART  135— UNIFORM 
ADMINISTRATIVE  REQUIREMENTS 
FOR  GRANTS  AND  COOPERATIVE 
AGREEMENTS  TO  STATE  AND  LOCAL 
GOVERNMENTS 

Subpart  A — General 


Purpose  and  scope  of  this  part. 

Scope  of  subpart. 

Definitions. 

Applicability. 

Effect  on  other  issuances. 

Exceptions. 


Sec. 

135.1 

135.2 

135.3 

135.4 

135.5 

135.6 

Subpart  B — Pre-Award  Requirements 

135.10  Forms  for  applying  for  grants. 

135.11  State  plans. 

135.12  Special  grant  or  subgrant  conditions 
for  "high-risk"  grantees. 

Subpart  C— Pott-Award  Requirements 

Financial  Administration 
135  20    Standards  for  financial  management 
systems. 

135.21  Payment  requirements. 

135.22  Allowable  costs. 

135.23  Period  of  availability  of  funds. 

135.24  Matching  or  cost  sharing. 

135. 25  Program  income. 

135.26  Non-Federal  audit. 

Changes,  Property,  and  Subawards 
135.30    Changes  under  discretionary 
(project)  awards. 


135.31 

Real  property. 

135.32 

Equipment. 

135.33 

Supplies.      , 

135.34 

Copyrights. 

135.35 

Subawards  to  debarred  and 

SU! 

spended  parties. 

135.36 

Procurement. 

Reports,  Records  Retention,  and  Enforcement 

135.40  Monitoring  and  reporting  program 
performance. 

135.41  Financial  reporting. 

135.42  Retention  and  access  requirements 
for  records. 

135.43  Enforcement. 

135.44  Termination  for  convenience. 

Subpart  D — After-the-Grant  Requirements 

135.50  Closeout. 

135.51  Later  disallowances  and 
adjustments. 

135.52  Collection  of  amounts  due. 

Subpart  E— Entitlements  1  Reserved] 
Authority:  22  U.S.C.  2658. 

DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Parts  85.  111.511.570.571, 
575,  850,  905,  941.  968,  and  990 

[Docket  No.  R-87-1338i  FR-21781 

ADDRESS:  Interested  persons  are  invited 
to  submit  comments  to  the  Rules  Docket 
Clerk.  Office  of  General  Counsel.  Room 
10276,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW..  Washington,  DC  20410. 
Communications  should  refer  to  the 
above  docket  number  and  title.  A  copy 
of  each  communication  will  be  available 
for  public  inspection  during  regular 
business  hours  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 

Edward  L  Girovasi.  jr..  Director,  Policy 
and  Evaluation  Division,  Office  of 
Procurement  and  Contracts,  Department 
of  Housing  and  Urban  Development. 
Room  5260.  451  Seventh  Street.  SW.. 
Washington.  DC  20410.  Telephone  (202) 
755-5294.  (This  is  not  a  toll-free 
number.) 

additional  suppixmentary 
information: 

HUD  Program  Reflations  Affected  by 
OMB  Circular  A-102 

The  Department  has  determined  that 
the  following  HUD  programs  with 
codified  regulations  will  be  affected  by 
the  adoption  of  rules  implementing  OMB 
Circular  A-102: 

1.  Fair  Housing  Assistance  Program 
(24  CFR  Part  111): 

2.  Rental  Rehabilitation  Grant 
Program  (24  CFR  Part  511): 

3.  Programs  Authorized  under  Title  I 
of  the  Housing  and  Community 
Development  Act  of  1974.  as  Amended, 
and  Codified  at  24  CFR  Part  570 


(Entitlement  Grants,  the  Secretary's 
Fund,  the  HUD-Adminisfcred  Small 
Cities  Program.  Urban  Development 
Action  Grants,  and  Loan  Guarantees) 
but  not  including  the  State's  Program; 

4.  Community  Development  Block 
Grant  Program  for  Indian  Tribes  and 
Alaskan  Native  Villages  (24  CFR  Part 
571); 

5.  Emergency  Shelter  Grant  Program 
(24  CFR  Part  575); 

6.  Housing  Development  Grant 
Program  (24  CFR  Part  850); 

7.  Indian  Housing  (24  CFR  Part  905); 

8.  Public  Housing  Development 
Program  (24  CFR  Part  941); 

9.  Comprehensive  Improvement 
Assistance  Program  (24  CFR  Part  968); 
and 

10.  Annual  Contributions  for 
Operating  Subsidies  for  Public  Housing 
Projects  (24  CFR  Part  990). 

These  HUD  program  regulations  would 
be  revised  under  this  proposed  rule  to 
cross  reference  to  the  requirements  for 
State,  local,  and  federally  recognized 
Indian  tribal  governments  under  OMB 
Circular  A-102,  as  set  out  in  the  new 
Pari  85. 

The  Co!nmon  Rule  is  intended  to  be  a 
freestanding  program  regulation 
applicable  by  its  terms  to  all  State  or 
local  governmental  entities  when  they 
are  recipients  or  subrecipients  of 
Federal  grants.  HUD  intends,  at  or  about 
the  lime  the  final  rule  is  published,  to 
revise  its  several  regulations  governing 
grant  programs  to  cross  reference  the 
new  24  CFR  Part  85.  These  revisions  will 
serve  two  purposes:  First,  they  will 
afford  recipients  a  ready  reference  to 
the  existence  and  applicability  of  A-102 
requirements  set  out  in  Part  85,  and  the 
relevance  of  those  requirements  to  the 
particular  grant  program  in  which  the 
cross  reference  will  appear.  Second, 
where  the  requirements  of  A-102  (as  set 
out  in  Part  85)  are  wholly  or  partially 
inapplicable,  the  cross  reference  in  the 
program  regulation  will  be  the 
appropriate  place  to  specify  the  effect  of 
the  new  rulemaking  on  the  existing  grant 
program. 

For  example,  HUD  believes  that  most 
provisions  of  Subpart  B  of  the  Common 
Rule — Pre-award  Requirements — would 
not  apply  to  the  Community 
Development  Block  Grant  Entitlement 
program  or  to  the  Rental  Rehabilitation 
program  (24  CFR  Part  570.  Subpart  D 
and  Part  511.  respectively)  because 

§ 10  does  not  apply  to  formula 

grant  programs,  and  S -.11  would  not 

apply  when  the  program  statute  doe« 
not  require  State  plans.  HUD  also 
believes  that  the  provisions  of 

§5 25  and 31  (of  Subpart  C) 

regarding  the  disposition  of  proceeds 


from  the  sale  of  real  property  are 
inapplicable  to  the  Community 
Development  Block  Grant  Entitlement 
program.  Tliat  program  legislation 
authorizes  seventeen  listed  program 
activities  eligible  for  grant  assistance 
including  both  the  acquisition  and  the 
disposition  "through  sale,  lease, 
donation  or  otherwise"  of  real  property 
for  community  development. 
Consequently,  the  sale  of  property  is 
itself  an  authorized  use  of  property 
acquired  with  grant  funds,  rather  than  a 
disposition  of  property  no  longer  needed 
for  the  grant  purpose.  Such  properties 
are  commonly  sold  by  the  grantee  for 
redevelopment  and  the  sale  proceeds 
are  appropriately  treated  as  program 
income  subject  to  the  statutory 
provisions  of  the  program  that  income 
must  be  used  in  accordance  with  the 
same  requirements  applicable  to  the 
grant  funds.  Accordingly,  HUD  proposes 
to  provide,  in  Parts  570  and  511, 
appropriate  language  indicating  the 

inapplicability  of  § .10,  § 11, 

25(f)  and 31(c)(2)  of  the 

Common  Rule. 

HUD  invites  comment  on  the 
appropriateness  of  substituting  A-102 
requirements  in  the  new  Part  85  for 
existing  grant  management  policy 
appearing  in  other  specific  departmental 
regulations.  While  the  object  of  the 
common  rulemaking — providing  for 
uniform  grant  management  practices 
throughout  the  Federal  government — is 
clearly  an  important  and  worthwhile 
undertaking,  the  characteristics  of 
particular  statutory  programs  sometimes 
dictate  that  some  variation  from  uniform 
requirements  must  be  tolerated.  HUD's 
final  rule,  therefore,  may  contain  other 
program-specific  revisions  where,  based 
on  a  program's  statutory  design,  the 
manner  in  which  the  Department's  new 
Part  85  is  to  be  applied  may  have  to  be 
adjusted  to  particular  circumstances.  In 
part,  these  revisions  may  be  responsive 
to  public  comments  that  identify  specific 
anticipated  problems  with  application  of 
Part  85  requirements. 

In  this  connection,  we  point  to 

§ 12  of  the  common  rule,  which  sets 

forth  special  grant  or  subgrant 
conditions  for  "high-risk"  recipients.  As 
a  point  of  clarification,  the  Department 
stresses  that  this  section  should  not  be 
interpreted  as  allowing  the  setting  of 
special  conditions  only  for  high-risk 
recipients.  Other  recipients  who  are  not 
high-risk  may  have  special  conditions  or 
restrictions  imposed  on  them  by  HUD  in 
appropriate  cases. 

HUD  does  not  propose  to  make  its 
Urban  Homesteading  Program  (24  CFR 
Part  590)  subject  to  Part  85.  The  purpose 
of  the  Urban  Homesteading  Program  is 


to  use  existing  housing  stock  to  provide 
homeownership.  HUD  transfers 
federally  owTied  properties  without 
payment  to  local  urban  homesteading 
agencies  and  the  local  agencies 
administer  a  program  to  provide  the 
properties  to  "homesteaders"  at  nominal 
cost.  The  properties  passed  through 
local  agencies  to  homesteaders  are  not 
provided  as  "grants"  to  local 
government.  The  local  government 
agency  serves  merely  as  the  facilitator 
of  a  program  aimed  at  benefitting 
qualified  candidates  for 
homeownership. 

We  propose  that  the  several  section  8 
housing  assistance  payments  programs 
remain  outside  the  scope  of  A-102  and 
the  common  rule,  and  HUD  proposes  to 
continue  separately  regulating  financial 
management  associated  with  the  section 
8  program  as  part  of  24  CFR  Chapter 
VUI. 

The  section  8  Existing.  Moderate 
Rehabilitation,  and  Housing  Voucher 
programs  are  proposed  to  be  exempted 
from  Part  85.  Under  these  programs, 
housing  assistance  payments  are  made 
to  private  owners  for  the  purpose  of 
subsidizing  rental  charges  for  lower 
income  families  occupying  privately 
owned  housing  units.  Public  Housing 
Agencies  administer  these  funds  and 
assist  lower  income  families  in  locating 
suitable  housing  under  these  programs, 
but  the  public  agency  essentially  acts  as 
a  conduit  for  Federal  financial 
assistance  to  the  private  owners. 

Similarly,  section  8  assistance  under 
the  New  Construction  and  Substantial 
Rehabilitation  Programs  is  made 
available  to  owners  of  dwelling  units 
that  have  been  constructed  or 
rehabilitated  for  lease  to  lower  income 
families.  Among  the  owners  are  profit 
motivated  and  non-profit  owners, 
including  PH.'\s,  the  majority  of  which 
are  the  so-called  "agency  or 
instrumentality  PHAs"  established 
under  State  not-for-profit  laws  for  the 
purpose  of  owning  and  leasing  the 
projects  to  their  "parent  entity  PHAs" 
for  subleasing  to  eligible  lower  income 
families.  Less  than  10  percent  of  section 
8  New  Construction  and  Substantial 
Rehabilitation  projects  are  owned 
outright  by  housing  authorities.  The 
great  majority  of  the  projects  are 
privately  owned.  The  duties  and 
responsibilities  of  PHA  Owners 
receiving  housing  assistance  payments 
for  eligible  lower  income  families  under 
the  section  8  New  Construction  and 
Substantial  Rehabilitation  programs  do 
not  differ  from  those  of  a  private  owner 
participating  in  this  same  program.  It 
would  be  counterproductive  to  subject 
the  small  numbers  of  projects  owned  by 


housing  authorities,  whose  participation 
in  the  section  8  Program  is  so  ancillary, 
to  differing  sets  of  financial 
management  administrative 
requirements.  In  all  cases,  the  assistance 
is  being  provided  to  lower  income 
families:  the  owner  is  merely  the  conduit 
for  the  Federal  financial  assistance. 

Accordingly,  these  programs  are  not, 
in  HUD's  view,  appropnate  for 
management  under  the  uniform 
requirements  of  proposed  Part  85.  and 
HUD  proposes  to  continue  its  existing 
grant  management  policies  with 
reference  to  24  CFR  Parts  880  through 
886  (HUD's  program  regulations 
governing  the  section  8  program)  and 
Part  887  (HUD's  proposed  regulations  to 
govern  the  Housing  Voucher  program). 

The  Common  Rule  makes  cross- 
references  to  OMB  Circular  A-67  at 

§ 22(b)  to  identify  applicable  cost 

principles.  However,  some  of  the 
provisions  of  A-87  are  inconsistent  with 
the  PHA-HL^D  relationship  under  the 
Annual  Contributions  Contract  (ACC) 
because  A-87  deals  with  grants  which 
represent  funding  for  a  specific  purpose. 
Also,  operating  subsidies  are  combined 
with  locally  generated  income  to  fund 
PHA  expenses.  This  situation,  as  well  as 
the  accounting  system  and  the 
eligibility/ineligibility  of  costs  under  the 
Comprehensive  Improvement 
Assistance  Program  (ClAP)  will  have  to 
be  evaluated  for  exemptions  regarding 
A-fi7.  Below  are  listed  example 
provisions  of  A-87  which  we  perceive  to 
be  in  conflict  with  our  present  policies, 
procedures,  and  practices,  and  we  invite 
public  comment  on  these  and  any  other 
provisions  of  A-87  of  concern. 

1.  Attachment  B.  Part  B— Allowable 

Costs 

— Provision  (11)  permits  PHAs  to 
depreciate  the  cost  of  buildings  and 
equipment.  However,  the 
Department's  accounting  system  does 
not  provide  for  depreciation  of  capital 
assets. 

— Provision  (17)  disallows  maintenance 
and  repair  costs  which  add  to  the 
permanent  value  of  the  property  or 
appreciably  prolong  its  intended  life 
unless  specifically  approved  by  the 
grant  or  agency  under  Attachment  C 
(2)(c).  This  requirement  for  specific 
approval  will  be  a  problem  under  the 
Comprehensive  Grant  approach  to  the 
funding  of  public  housing  programs 
(i.e.,  development  and  modernization 
activities)  that  is  currently  under 
congressional  consideration  for  Fiscal 
Year  1988  because  this  approach 
would  not  require  specific  approval. 

— Provision  (19)  would  not  allow 
expenditures  for  membership  in 
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organizations  which  devote  •     * 

substantial  energies  toward  new 
legislation. 

2.  Attachment  B.  Part  C— Costs 
Allowable  With  Approval  of  Grantor 
Agency 

— Provision  (3)  states  that  "when  assets 
acquired  with  Federal  grant  funds  are 
(a)  sold:  (b)  no  longer  available  for 
use  in  a  federally  sponsored  program; 
or  (c)  used  for  purposes  not 
authorized  by  the  grantor  agency,  the 
Federal  grantor  agency  equity  in  the 
asset  will  be  refunded  in  the  same 
proportion  as  Federal  participation  in 
its  costs".  We  understand  this  to  be 
inapplicable  to  the  property  of  a  PHA 
after  the  expiration  of  the  ACC  term. 
In  the  Public  Housing  Program,  once 
the  period  of  Federal  interest,  as 
evidenced  by  the  Declaration  of  trust 
executed  in  favor  of  the  government 
by  the  PHA,  has  ended,  the  Federal 
government  has  no  further  interest  in 
the  property  (following  the 
termination  of  the  ACC)  except  to  the 
extent  the  PHA  may  be  indebted  to 
the  Government  for  excess  fmancing 
or  other  claims  against  the  Project  or 
the  PHA. 

3.  Attachment  B,  Part  D— Unallowable 
Costs 

— Because  losses  arising  from 

uncollectible  accounts  (bad  debts]  are 
unallowable,  we  would  not  be  able  to 
write  off  uncollectible  tenants' 
accounts  receipts.  This  would  create  a 
false  picture  of  the  financial  situation 
because  the  debts  would  only  mount. 
HUD  has  previously  taken  the 
position  that  annual  contributions  for 
public  housing  development  and 
modernization  are  not  subject  to 
Circular  A-102  requirements  because 
the  Federal  assistance  to  public  housing 
agencies  was  in  the  form  of  loans  and 
loan  guarantee  commitments  made  by 
HUD.  The  Department's  current  method 
of  funding  public  housing  development 
and  modernization  by  means  of  capital 
grants  (as  opposed  to  loans,  as  in  the 
past)  has  the  effect  of  subjecting  public 
housing  development  and  modernization 
funding  to  A-102  requirements.  Public 
housing  operating  subsidies  are 
administered  as  grants  and  therefore  are 
also  appropriate  for  A-102  grant 
management  treatment.  In  this 
connection,  there  is  one  determination 
regarding  public  housing  management 
that  we  wish  to  emphasize.  Section 

25  provides  that  program  income 

does  not  include  interest  on  grant  funds 
and,  thus,  might  be  interpreted  to  mean 
that  the  Department  can  no  longer  offset 
interest  income  against  subsidy 
amounts.  However,  under  the  public 


housing  program  management  phase, 
interest  income  is  treated  the  same  as 
other  program  income  in  the 
determination  of  operating  subsidy 
eligibility.  Because  the  calculation  of 
operating  subsidy  is  part  of  the 
operating  budget  that  is  set  from  the 
beginning,  the  public  housing  program 
management  phase  will  not  be  affected 

by  the  stated  provisions  in  S 25  of 

this  rule. 

In  further  connection  with  the 
treatment  of  A-102  as  it  impacts  on 
public  housing  development  and 
modernization,  there  are  two 
observations  that  we  wish  to  highlight 
for  public  comment: 

1.  In  HUD's  public  housing 
development  and  modernization 
regulations  (24  CFR  Parts  941  and  968, 
respectively),  alternative  means  are 
provided  for  construction  or  equipment 
contractors  beyond  the  single  bonding 

procedure  set  out  in  5 36(h)(2)  of  the 

Common  Rule.  The  Common  Rule 
requires  a  100%  performance  or  payment 
bond  for  contracts  exceeding  $100,000. 
In  contrast.  HUD's  rules  (e.g..  24  CFR 
968.12(c))  provide  for  a  variety  of 
alternatives.  While  100%  bonds  are 
among  these,  HUD  allows  for  separate 
performance  and  payment  bonds,  each 
for  50  percent  or  more  of  the  contract 
price,  or  for  a  20  percent  cash  escrow,  or 
for  a  25  percent  letter  of  credit.  HUD's 
rules  on  bonding  are  intended  to 
promote  greater  opportunity  for 
participation  in  construction  and 
equipment  contracting  by  small  or 
minority  or  women-owned  firms,  and 
the  Departments  experience  with  these 
requirements  has  been  a  successful  one. 
Accordingly,  public  comment  is  invited 
concerning  whether  the  final  rule  should 
continue  to  provide  for  alternative 
means  of  meeting  bonding  requirements, 
or  whether  the  100%  bond  requirement 
in  the  Common  Rule  is  an  appropriate 
substitute  requirement  for  public 
housing  development  and  modernization 
programs  of  the  Department.  (It  should 
be  noted  that  several  important  HUD 
programs  already  provide  for  100% 
bonding  in  a  manner  comparable  to  the 
Common  Rule.) 

2.  Section 50(c)  of  the  Common 

Rule  establishes  that  HUD  will  have  60 
days  after  receipt  of  financial  and  other 

reports  (see  5 50(b))  to  make 

adjustments  to  allowable  costs.  This 
requirement  poses  a  problem  if  an  audit 
is  performed  or  if  there  are 
disagreements  on  the  cost  adjustments. 
Past  experience  shows  that  it  is 
unworkable  to  make  cost  adjustments 
before  audit.  Therefore,  the  Department 
seeks  comment  on  its  alternative 
suggestion  that  Federal  awarding 


agencies  be  required  to  make  upward  or 
downward  adjustments  to  the  allowable 
costs  within  60  days  after  approval  of 
the  reports  required  in  S 50(b). 

The  above-referenced  specific 
concerns  are  not  believed  to  be  an 
exhaustive  list.  Because  A-102 
requirements  have  not  historically  been 
applied  by  HUD  to  its  major  public 
housing  development  and  modernization 
programs,  the  Department's  regulations 
and  forms  for  those  programs  do  not 
refiect  a  history  of  conformity  with  the 
OMB  Circular.  A  considerable  effort 
must  be  undertaken  by  HUD,  in  the 
coming  months  before  this  rule  is 
published  for  effect,  to  conform  its 
financial  management  practices  to  the 
requirements  of  the  Circular  and  the 
Common  Rule.  There  has  been 
insufficient  time,  since  the  legislative 
change  providing  for  capital  grant 
financing,  for  a  complete  revamping  of 
the  procedures  governing  administration 
of  these  programs.  Furthermore,  as 
noted  elsewhere  in  this  preamble, 
annual  contributions  contracts  between 
HUD  and  the  public  housing  agencies 
provide  for  many  practices  and 
procedures  that  must  be  reexamined 
and  possibly  altered  in  light  of  this 
rulemaking.  The  Department  is 
especially  interested  in  hearing  from 
affected  members  of  the  public  who 
have  had  experience  both  with  the 
procedures  set  out  in  Circular  A-102  and 
those  reflected  in  HUD's  public  housing 
regulations  and  contracts.  Specific 
differences  in  these  procedures,  how 
they  might  be  resolved,  and  to  what 
extent  a  change  in  HUD  practice  is 
feasible  or  tolerable,  all  are  concerns 
that  will  guide  the  Department  in 
making  the  transition  to  new  procedures 
under  the  Common  Rule  as  it  relates  to 
public  housing  development  and 
modernization.  Where  particularly 
difficult  problems  are  identified — in  the 
course  of  HUD's  ongoing  adaptation  to 
A-102  or  by  virtue  of  public 
participation  in  this  rulemaking — the 
final  rule  may  provide  specifically  for 
the  retention  of  some  features  of  HUD's 
current  procedures. 

All  grants  administration  provisions 
in  program  regulations  which  are 
inconsistent  with  the  proposed  rule 
would  be  rescinded,  except  to  the  extent 
they  are  approved  as  a  deviation  by 
OMB  at  or  after  the  time  the  rule  is 
made  final.  All  grants  administration 
provisions  of  uncodified  program 
manuals,  handbooks  and  other  materials 
which  are  inconsistent  with  the 
proposed  rule  will  be  superseded, 
except  to  the  extent  they  are  approved 
as  a  deviation  by  OMB  at  or  after  the 
time^9i|^r  the  rule  is  made  final. 


This  rule  also  proposes  to  establish 
several  new  parts  within  Subtitle  A  of 
Title  24  of  the  Code  of  Federal 
Regulations,  to  contain  the  regulations 
that  set  forth  administrative 
requirements  and  cost  principles  for 
HUD  assistance  programs.  A  new  Part 
85  would  be  established  for  OMB 
Circular  A-102  requirements,  and 
additional  parts  would  be  reserved  for 
future  rulemaking  to  implement  the 
requirements  of  other  OMB  financial 
management  circulars. 

Other  Matters 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  in  24  CFR  Part  50,  which 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1959.  The  Finding  of  No  Significant 
Impact  is  available  for  public  inspection 
during  regular  business  hours  at  the 
Office  of  the  Rules  Docket  Clerk,  Room 
10276,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW.,  Washington,  DC  20410. 

This  rule  is  listed  as  item  number  1028 
in  the  Department's  Semiannual  Agenda 
of  Regulations  published  on  April  27, 
1987  (52  FR  14362)  under  Executive 
Order  12291  and  the  Regulatory  Agenda. 

The  Catalog  of  Federal  Domestic 
Assistance  program  numbers  affected 
by  this  rule  are  14.174, 14.218, 14.219, 
14.221, 14.223, 14.225,  14.227, 14.230, 
14.231,  14.401,  14.850,  and  14.852. 

List  of  Subjects 

24  CFR  Part  85 

Grant  administration.  State  and  local 
governments.  Cooperative  agreements. 

24  CFR  Part  111 

Fair  housing.  Cooperative  agreements. 
Grant  programs:  housing  and  community 
development. 

24  CFR  Part  511 

Rental  Rehabilitation  grants. 
Administrative  practice  and  procedure, 
Grant  programs;  housing  and  community 
development.  Low  and  moderate  income 
housing,  Reporting  and  recordkeeping 
requirements. 

24  CFR  Part  570 

Community  development  block  grants. 
Grant  programs:  housing  and  community 
development,  Loan  programs;  Housing 
and  community  development.  Low  and 
moderate  income  housing.  New 
communities.  Pockets  of  poverty.  Small 
cities. 

24  CFR  Part  571 

Community  development  block  grants, 
Grant  programs:  housing  and  community 


development.  Grant  programs;  Indians, 
Indians. 

24  CFR  Part  575 

Grant  programs:  Housing  and 
community'  development.  Emergency 
shelter  grants.  Reporting  and 
recordkeeping  requirements. 

24  CFR  Part  850 

Grant  programs:  housing  and 
community  development.  Relocation 
assistance.  Rental  housing,  Low  and 
moderate  income  housing,  Cooperatives. 

24  CFR  Part  905 

Grant  programs:  housing  and 
community  development,  Grant 
programs:  Indians,  Indians.  Loan 
programs;  Indians  Low  and  moderate 
income  housing,  Public  housing, 
Homeownership. 

24  CFR  Part  941 

Loan  programs:  housing  and 
community  development.  Public 
housing,  Prototype  costs.  Cooperative 
agreements.  Turnkey. 

24  CFR  Part  968 

Loan  programs:  housing  and 
community  development.  Public 
housing.  Reporting  and  recordkeeping 
requirements,  Substantial  rehabilitation. 

24  CFR  Part  990 

Grant  programs;  housing  and 
community  development.  Low  and 
moderate  income  housing.  Public 
housing. 

Accordingly,  the  Department  of 
Housing  and  Urban  Development  (HUD) 
amends  Title  24,  Code  of  Federal 
Regulations  as  follows: 

It  is  proposed  that  Title  24  of  the  Code 
of  Federal  Regulations  be  amended  by 
adding  a  new  Part  85,  to  read  as  set 
forth  at  the  end  of  this  document. 

Dated:  June  1.  1987. 
Carl  D.  Covitz, 
Under  Secretary. 

PART  85— UNIFORM  ADMINISTRATIVE 
REQUIREMENTS 

Subpart  A — General 


Sec 

85.1 

85.2 

85.3 

85.4 

85.5 

85.6 


F*urpo8e  and  scope  of  this  part 

Scope  of  subpart. 

Definitions. 

Applicability. 

Effect  on  other  issuances. 

Exceptions. 


Subpart  B — Pre-Award  Requirements 

85.10  Forms  for  applying  for  grants. 

85.11  State  plans. 

85.12  Special  grant  or  subgranf  conditions 
for  "high-risk"  grantees. 


Subpart  C — Post-Award  RequiremenU 
Financial  Administration 

85.20  Standards  for  fmancial  management 
systems. 

85.21  Payment  requirements. 

85.22  Allowable  costs. 

85.23  Period  of  availability  of  funds. 

85.24  Matching  or  cost  sharing. 

85.25  Program  income. 

85.26  Non-Federal  audit. 

Changes,  Property,  and  Subawards 

85.30  Changes  under  discretionary  (project) 
awards. 

85.31  Real  property. 

85.32  Equipment 

85.33  Supplies. 

85.34  Copyrights. 

85.35  Subawards  to  debarred  and 
suspended  parties.  - 

85.36  Procurement. 

Reports.  Records  Retention,  and  Enforcement 

85.40  Monitoring  and  reporting  program 
performance. 

85.41  Financial  reporting. 

85.42  Retention  and  access  requirements  for 
records. 

85.43  Elnforcement. 

85.44  Termination  for  convenience. 

Subpart  D — After-the-Grant  Requirements 

85.50  Closeout 

85.51  Later  disallowances  and  adjustments. 

85.52  Collection  of  amounts  due 

Subpart  E— Entitlements  [Reserved) 

Authority:  Section  7(d).  Department  of 
Housing  and  Urban  Development  Act  42 
U.S.C.  3535(d). 


DEPARTMENT  OF  JUSTICE 
28  CFR  Part  66 

ADDRESS:  Comments  should  be  sent  to: 
Jack  N'adol,  Deparment  of  Justice,  Office 
of  Justice  Programs,  633  Indiana  Avenue, 
NW.,  Room  942,  Washington,  DC  20531, 
(202]  724-7608. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jack  Nadol,  Department  of  Justice, 
Office  of  Justice  Programs,  633  Indiana 
Avenue,  NW.,  Room  942,  Washington, 
DC  20531,  (202)  724-7608. 

ADDITIONAL  SUPPLEMENTARY 
INFORMATION:  Drug  Enforcement 
Administration  (DEA)  contracts  that  are 
issued  under  21  U.S.C.  873(a)(7)  are 
exempt.  However,  in  the  event  DEA  is 
authorized  to  fund  grants  to  state  and 
local  agencies  in  the  future,  DEA  would 
be  subject  to  OMB  Circular  A-102 
unless  exempt  by  Congress. 

The  United  States  Marshals  Service 
solicits  comments  on  their  continuous 
use  of  a  two  page  Marshals  Service 
application  form  in  lieu  of  the  standard 
A-102  application  form.  Request  for 
copies  of  the  U.S.  Marshals  Service  form 
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should  be  directed  to  |oseph  B.  Enders. 
Chief.  Operations  Support  Division. 
(202)  285-1271. 

With  respect  to  grants  and 
cooperative  agreements  of  the  Office  of 
justice  Programs  (OJP).  this  regulation 
replaces  Appendix  3  of  OjP  Guideline 
Manual  M  7100.1C  Financial  and 
Administrative  Guide  for  Grants. 

List  of  Subjects  in  28  CFR  Part  66 

Accounting.  Administrative  practice 
and  procedure.  Grant  programs — Law. 
Grants  administration,  Insurance, 
Reporting  and  recordkeeping 
requirements. 

It  is  proposed  that  Title  28  of  the  Code 
uf  Federal  Regulations  be  amended  by 
adding  Part  66  as  set  forth  at  the  end  of 
this  document. 
Aniold  I.  Bums, 
Acting  Attorney  General. 

PART  66— UNIFORM  ADMINISTRATIVE 
REQUIREMENTS  FOR  GRANTS  AND 
COOPERATIVE  AGREEMENTS  TO 
STATE  AND  LOCAL  GOVERNMENTS 

Subpart  A— General 


Sec 

66.1 

66.2 

66.3 

66.4 

66.5 

66.6 


Purpose  and  scope  of  this  part. 

Scope  of  subpart. 

Definitions. 

Applicability. 

Effect  on  other  issuances. 

Excepfinn"! 


Subpart  B— Pre-Award  Requirements 

66.10  Forms  for  applying  for  grants. 

66.11  Slate  plans. 

66.12  Special  grant  or  subgrant  conditions 

for  "hJKh  risk"  recipients 

Subpart  C — Post-Award  Rsqurements 
Financial  Administration 

66.20  Standards  for  Tinancial  management 
systems. 

66.21  Payment  requirements. 

66.22  Allowable  costs. 

66.23  Period  of  availability  of  funds. 

66.24  Matching. 

66.25  Program  income. 

66.26  Non-Federal  audit. 

Changes.  Property,  and  Subawards 

66.30  Changes  under  discretionary  awards. 

66.31  Real  property. 

66.32  Equipment. 

66.33  Supplies. 

66.34  Copyrights. 

66.35  Subawards  to  debarred  and 
suspended  parties. 

66.36  Procurement. 

Reports.  Record  Retention,  and  Enforcement 

t)ti.40    Monilonng  and  reporting  program 
performance. 

66.41  Financial  reporting. 

66.42  Retention  and  access  requirements  for 
records. 

66.43  Enforcement. 


86  44     Tprminalion  for  rnnvpnipnrp 
Subpart  0 —  Atter-the-Grant  Requlrerr>«nts 

66.50  Closeout. 

66.51  Later  disallowances  and  adjuslmenls. 

66.52  Collection  of  amounts  due. 

Subpart  E — Entitlements  I  Reserved  | 

Authority:  Omnibus  Crime  Control  and 
Safe  Street  Act  of  1966,  42  U.S.C.  3711.  et  seq.. 
(as  amended).  |uvenile  Justice  and 
Delinquency  Prevention  Act  of  1974,  42  U.S.C. 
5601,  el  seq.,  (as  amended).  Victims  of  Crime 
Act  of  1984.  42  U  S.C.  10601.  et  seq..  (as 
amended):  18  U.S.C.  4042:  and  18  U.S.C.  4351- 
4353. 


DEPARTMENT  OF  LABOR 

Office  of  the  Assistant  Secretary  for 
Administration  and  Management 

29  CFR  Part  97 

ADDRESS:  Written  comments  shall  be 
mailed  to:  Janice  M.  Sawyer,  Director  of 

Administrative  and  Procurement 

« 

Programs.  Room  S-1524.  U.S. 
Department  of  Labor.  Washington,  DC 
20210.  Telephone:  202-523-6415 

FOR  FURTHER  INFORMATION  CONTACT: 

1  heodore  Goldberg,  Room  b-15Z2,  U.S. 
Department  of  Labor.  Washington.  DC 
20210.  Telephone:  202-523-9174. 

ADDITIONAL  SUPf>t.EMENTARV 

INFORMATION:  The  IJj'pdrtment  of  Labor 
previously  had  published  regulations 
implementing  both  OMB  Circulars  A- 
102,  Uniform  Administrative 
Requirements  for  Grants  and 
Cooperative  Agreements  to  State  and 
Local  Governments,  and  A-110.  Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  Non- 
profit Institutions,  at  41  CFR  Part  29-70. 
It  will  be  proposed  in  a  later  rulemaking 
that  41  CFR  Part  29-70  be  amended  by 
deleting  from  its  coverage  State  and 
local  governments. 

Paperwork  Reduction  Act 

States  are  required  to  follow  the  same 
financial,  property  and  procurement 
laws  and  procedures  as  they  would 
when  spending  their  own  State  funds. 
Local  and  other  governmental  recipients 
are  required  to  follow  minimum, 
uniform,  generic  management  standards. 

List  of  Subjects  in  29  CFR  Part  97 

Accounting,  Administrative  practice 
and  procedure.  Grant  programs — grants 
and  administration.  Insurance, 
Reporting  and  recordkeeping 
requirements. 


It  is  proposed  that  Title  29  of  the  Code 
of  Federal  Regulations  be  amended  by 
adding  a  new  Part  97  as  set  forth  at  the 
end  of  this  document. 
Thomas  C.  Komarek, 

Assistant  Secretary  for  Administration  and 
Management. 

PART  97— UNIFORM  ADMINISTRATIVE 
REQUIREMENTS  FOR  GRANTS  AND 
COOPERATIVE  AGREEMENTS  TO 
STATE  AND  LOCAL  GOVERNMENTS 


Sut>pan  A — General 

97.1  Purpose  of  scope  of  this  part. 

97.2  Scope  of  subpart.  ' 

97.3  Dennitions. 

97.4  Applicability. 

97.5  Effect  on  other  issuances. 
97  6  Exceptions. 

Subpart  B — Pre-Award  Requirements 

97  10    Forms  for  applying  for  grants. 

97  11     Slate  plans. 

97.12    Special  grant  or  subgrant  conditions 

for  "high  risk"  grantees 

Subpart  C — Post-Award  Requirements 
Financial  Administration 

97.20  Standards  for  financial  management 
systems. 

97.21  Payment  requirements. 

97.22  Allowable  costs. 

97.23  Period  of  availability  of  funds. 

97.24  Matching  or  cost-sharing. 

97.25  F*rogram  income. 

97.26  Non-Federal  audit. 

Changes.  Property,  and  Subawards 

97.30     Changes  under  discretionary  (project) 

awards. 
97  31     Real  property. 
9732     Equipment. 

97.33  Supplies. 

97.34  Copyrights. 

97.35  Subawards  to  debarred  and 
suspended  parties. 

97  36     Procurement. 

Reports.  Records  Retention,  and  Enforcement 

97.40  Monitoring  and  reporting  program 
performance. 

97.41  Financial  reporting 

97.42  Retention  and  access  requirements  for 
records. 

97.43  Enforcement. 

97.44  Termination  for  convenience. 

Subpart  D — Atter-the-Grant  Requirements 

97.50  Closeout. 

97.51  Later  disallowances  and  adjustments. 

97.52  Collection  of  amounts  due. 

Subpart  E— Entitlements  {Reserved) 

Authonty.  b  U  b.C.  Ml.  OMU  Circular  A- 
102. 


FEDERAL  MEDIATION  AND 
CONCILIATION  SERVICE 

29  CFR  Part  1470 

ADDRESS:  Comments  should  be  sent  to: 

FMCS,  2100  K  Street,  NW.,  Washington, 

DC  20427. 

FOR  FURTHER  INFORMATION  CONTACT: 

Udniel  P.  DozitT.  653-5305. 

ADDITIONAL  SUPPLEMENTARY 

INFORMATION: 

Due  to  the  nature  of  the  grantees  of 
the  Federal  Mediation  and  Conciliation 
Service  and/or  their  representatives  as 
tax  supported  or  dues  paying  entities, 
the  Service  does  not  consider  in  kind 
contributions  to  be  an  acceptable 
grantee  match.  Because  the  grants 
program  has  a  very  small  annual 
appropriation,  grantee  charges  to  their 
grant  projects  for  indirect  costs  are 
discouraged. 

List  of  Subjects  in  29  CFR  Part  1470 

Accounting,  Administrative  practice 
and  procedure.  Grant  programs,  Grants 
Administration.  Insurance.  Reporting 
and  recordkeeping  requirements. 

It  is  proposed  that  Title  29  of  the  Code 
of  Federal  Regulations  be  amended  by 
adding  Part  1470  as  set  forth  at  the  end 
of  this  document. 
Kay  McMurray. 
Director 

Part  1470— UNIFORM 
ADMINISTRATIVE  REQUIREMENTS 
FOR  GRANTS  AND  COOPERATIVE 
AGREEMENTS  TO  STATE  AND  LOCAL 
GOVERNMENTS 

Subpart  A — General 

Sec. 

1470.1  Purpose  and  scope  of  this  part. 

1470.2  Scope  of  subpart. 

1470.3  Definitions. 

1470.4  Applicability. 

1470.5  Effect  on  other  issuances. 
14706  Exceptions 

Subpart  B — Pre-Award  Requirements 

1470.10  Forms  for  applying  for  grants. 

1470.11  State  plans. 

1470.12  Special  grant  or  subgrant  conditions 
for  "high-risk"  grantees 

Subpart  C— Post-Award  Requirements 

Financial  Administration 

1470.20  Standards  for  financial  management 
systems. 

1470.21  Payment  requirements. 

1470.22  Allowable  costs. 

1470.23  Period  of  availability  of  funds. 

1470.24  Matching  or  cost  sharing. 

1470.25  Program  income. 

1470.26  Non-Federal  audits. 

Changes.  Property,  and  Subawards 
1470.30    Changes  under  discretionary 
(project)  awards. 


1470.31 

Real  property. 

1470.32 

Equipment. 

1470.33 

Supplies. 

1470.34 

Copyrights. 

1470.35 

Subawards  to  debarred  and 

suspended  parties. 

1470.36 

Procurement. 

Reports.  Records  Retention,  and  Enforcement 

1470  40    Monitonng  and  reportimg  program 
performance. 

1470.41  Financial  reporting. 

1470.42  Retention  and  access  requirements 
for  records. 

1470.43  Enforcement. 

1470.44  Termination  for  convenience 

Subpart  D — After-the-Grant  Requirements 

1470.50  Closeout. 

1470.51  Later  disallowances  and 
adjustments. 

1470.52  Collection  of  amounts  due. 

Subpart  E— Entitlements  (Reserved) 

Authority:  The  Labor-Management 
Cooperation  Act  of  1978  (29  U.S.C.  175a). 


DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 
32  CFR  Part  278 

address:  Office  of  the  Assistant 

Secretary  of  Defense  (Comptroller), 
Management  Systems,  Room  1A658.  The 
Pentagon.  Washington,  DC  20301-1100. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Ronald  D.  Good,  or  Mr.  William  L. 
Blumberg.  Telephone  (202)  697-6282. 

ADDITIONAL  SUPPLEMENTARY 
INFORMATION:  With  this  rule,  the 
Department  of  Defense  will  adopt  rules 
and  regulations  governing  the 
administration  and  use  of  grants  and 
cooperative  agreements  with  state  and 
local  government.  This  "common"  rule 
establishes  consistency  and  uniformity 
among  the  Office  of  the  Secretary  of 
Defense,  Military  Departments  and 
Defense  Agencies  in  the  employment 
and  management  of  grants  and 
cooperative  agreements  with  state, 
local,  and  federally  recognized  Indian 
tribal  governments.  There  are  no 
deviations  or  differences  between  the 
model  regulation  promulgated  by  the 
Office  of  Management  and  Budget, 
which  forms  the  basis  for  the  'common" 
rule,  and  the  Department  of  Defense 
regulation  governing  the  same. 

List  of  Subjects  in  32  CFR  Part  278 

Accounting,  Administrative  practice 
and  procedure.  Grant  programs.  Grants 
administration.  Insurance,  Reporting 
and  recordkeeping  requirements. 


Accordingly.  Title  32  is  proposed  to  be 
amended  by  adding  Part  278  to  read  as 
set  forth  at  the  end  of  this  document, 
linda  M.  Lawson. 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
June  1. 1987. 

PART  278— UNIFORM 
ADMINISTRATIVE  REQUIREMENTS 
FOR  GRANTS  AND  COOPERATIVE 
AGREEMENTS  TO  STATE  AND  LOCAL 
GOVERNMENTS 

Subpart  A — General 

Sec. 

278.1  Purpose  and  scope  of  this  part. 

278.2  Scope  of  subpart 
278.23    Definitions. 

278.4  Applicability. 

278.5  Effect  on  other  issuances. 

278.6  Exceptions. 

Subpart  B — Pre-Award  Requirements 

278.10  Forms  for  applying  for  grants. 

278.11  State  plans 

278.12  Special  grant  or  subgrant  conditions 
for  "high-risk"  grantees. 

Subpart  C — Post-Award  Requirenr>ents 

Fmancial  .\dministrabon 

278.20  Standards  for  financial  management 
systems. 

278.21  Payment  requirements. 

278.22  Allowable  costs. 

278.23  Period  of  availabiUty  of  funds. 

278.24  Matching  or  cost  sharing. 

278.25  Program  income. 

278.26  Non-Federal  audit 

Changes.  Property,  and  Subawards 

2~8.30     Changes  under  discretionary 
(project)  awards. 

278.31  Real  property. 

278.32  Equipment 

278.33  Supplies. 

278.34  Copynghts. 

278.35  Subawards  to  debarred  and 
suspended  parties. 

278.36  Procurement. 

Reports.  Records  Retention,  and  Enforcement 

276.40  Monitoring  and  reporting  program 
performance. 

278.41  Financial  reporting 

278.42  Retention  and  access  requirements 
for  records 

278.43  Enforcement 

278.44  Termination  for  convenience. 

Subpart  t>— After-tt>e-Grant  Requirements 

278.50  Closeout. 

278.51  Later  disallowances  and 
adjustments. 

278.52  Collection  of  amounts  due. 

Subpart  E— Entitlements  I  Reserved) 
Authority:  5  U.S.C.  301,  10  U.S.C.  113. 
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DePARTMENT  OF  EDUCATION 

34  CFR  Parts  74  and  80 

ADDRESS:  Comments  should  !>«  sent  to: 
Hdzt'i  Fiers.  Office  of  MariiiKement,  U.S. 
Department  of  Education.  400  Maryland 
Avenue  SW.  (Room  3021,  Federal  Office 
Building  No,  6).  Washington,  DC  20202. 

FOR  FURTHER  INFORMATIOM  CONTACT: 

H,i/,fl  Fiers,  Telephone  |2();;)  472-5123. 

ADOmONAL  SUPPLEMENTARY 

INFORMATION:  Ihe  Secretary  proposes  in 
this  document  to  establish  a  new  Part  80 
to  implement  the  common  regulations  to 
be  used  by  all  Federal  agencies  under 
Office  of  Management  and  Budget 
(OMB)  Circular  A-102.  The  Secretary 
simultaneously  proposes  to  make 
technical  amendments  to  the  existing 
Part  74  to  limit  its  application  to  the 
institutions  covered  by  OMB  Circular 
A-110.  The  proposed  changes  to  Part  74 
are  contained  in  a  separate  proposed 
rulemaking  document  published 
elsewhere  in  this  issue  of  the  Federal 
Register. 

The  Department  of  Education 
currently  implements  both  OMB 
Circulars  A-102  and  A-110  in  Part  74  of 
the  Department's  regulations  (34  CFT< 
Part  74),  Circular  A-110  applies  to 
institutions  of  higher  education, 
hospitals,  and  other  nonproHt 
organizations  and  contains  provisions 
similar  to  those  contained  in  Circular  A- 
102  for  State  and  local  governments  and 
Indian  tribal  organizations.  However, 
due  to  the  significant  changes  contained 
in  the  proposed  common  regulations 
implementing  revised  Circular  A-102, 
the  proposed  common  regulations  and 
current  Circular  A-110  can  no  longer 
conveniently  be  implemented  together. 
As  a  result,  State  and  local  governments 
and  Indian  tribal  organizations  would 
be  subject  to  the  less  burdensome 
requirements  in  Part  80  and  other 
grantees  would  be  subject  to  the 
requirements  of  Part  74.  However,  the 
Department  is  aware  that  the  President's 
Council  on  Management  Improvement 
has  initiated  a  task  force  to  review 
Circular  A-110.  If,  as  a  result  of  that 
review,  the  differences  between  A-110 
and  A-102  are  reduced  sufficiently,  the 
Department  may  again  implement  the 
two  Circulars  in  a  single  set  of 
regulations. 

Section 5  of  the  common 

regulations  indicates  that  certain 
documents  containing  provisions 
inconsistent  with  the  common 
regulations  are  superseded  by  the 
common  regulations.  The  Secretary 
intends  to  identify  any  codified  program 
regulations  that  are  inconsistent  with 
the  common  regulations.  The  Secretary 


plans  to  revoke,  in  the  final  rulemaking 
document,  any  inconsistent  progrnm 
regulations  that  are  not  required  by 
statute  or  by  the  nature  of  the  program 
as  authorized  in  the  program  statute.  To 
assist  in  this  process  of  identifying 
inconsistent  provisions,  the  Secretary 
seeks  comments  on  any  program 
regulations  that  may  be  appropriate  to 
revoke. 

The  Secretary  is  aware  that  Parts  75 
and  76  contain  cross-references  to  Part 

74  and  that  these  references  should  be 
revised  to  refer  also  to  the  new  Part  80. 
The  Secretary  will  conduct  a  review  of 
Parts  75  and  76  during  the  comment 
period  for  these  regulations.  As  a  result, 
when  Part  80  is  published  as  a  final 
regulation,  the  Secretary  will  also 
publish  appropriate  amendments  to  Part 

75  and  76  to  include  cross-references  to 
Part  80. 

The  Secretary  also  proposes  three 
changes  to  the  common  regulations.  The 
first  change  is  necessary  under  section 
412  of  the  Department  of  Education 
Organization  Act  (DEOA).  20  U.S.C. 
3472.  Under  this  section  the  Secretary 
may  delegate  the  functions  of  the 
Department  only  to  officers  and 
employees  of  the  Department.  However. 

§ 6(b)  of  the  proposed  common 

regulations  would  have  the  effect  of 
delegating  one  of  the  Secretary's 
functions  to  employees  of  the  Office  of 
Management  and  Budget — authorizing 
OMB  to  grant  exceptions  to  the  common 
regulations  as  promulgated  by  the 
Secretary  for  the  programs  administered 
by  the  Department  of  Education.  In 
order  to  avoid  any  conflict  with  the 
DEOA.  the  Secretary  proposes  to  revise 

§ 6(b)  so  that  the  Secretary  would 

authorize  exceptions  to  the  common 
regulations  after  consultation  with 
appropriate  officials  of  OMB. 

The  second  change  is  necessary  to 
ensure  that  disaster  assistance  under  20 
use.  241-l(b)-{c)  and  the  construction 
provisions  of  the  Impact  Aid  program 
(20  U.S.C.  631-647)  are  administered 
consistently  with  their  statutory 
purpose.  Under  the  disaster  assistance 
program  the  Department  provides 
assistance  to  local  educational  agencies 
(LEAs)  that  have  been  affected  by 
certain  major  disasters.  Under  the 
construction  program  the  Department 
provides  assistance  to  LEAs  to  build 
educational  facilities.  Under  the  statute 
an  LEA  must  use  the  facility  to  educate 
eligible  children.  However,  if  there  are 
no  longer  any  eligible  children  to 
educate  at  the  facility,  the  facility  may 
be  used  for  any  purpose  subject  only  to 
the  requirement  that  the  LEA  maintain 
accessibility  to  the  facility  for  20  years 
after  its  construction.  The  application  of 
§ 31(c)  is  inappropriate  in  the 


context  of  these  statutory  programs.  A 
similar  analysis  applies  to  the 

equipment  provisions  of  § 32  (c).  (d), 

and  (e).  Therefore,  the  Secretary 
proposes  to  except  the  disaster 
assistance  program  and  the  Impact  Aid 
construction  program  from  the 
requirements  of  §§  80.31(c)  and  80.32  (c). 
(d).  and(e). 

The  last  change  is  necessary  to 
implement  the  five-year  record  retention 
rule  required  by  section  437  of  the 
General  Education  Provisions  Act 
(CEPA)  (20  use.  1237f).  Section 

42(b)  of  the  proposed  common 

regulations  requires  a  recipient  to 
maintain  a  record  for  only  3  years 
unless  a  longer  retention  period  is 
necessary  to  resolve  issues  pursuant  to 
any  litigation,  claim,  negotiation,  audit, 
or  other  action  involving  the  record.  The 
Secretary  proposes  to  add  a  paragraph 

(b)(4)  to  § 42  of  the  proposed 

common  regulations  to  clarify  that  a 
recipient  must  maintain  a  record  for  a 
minimum  of  five  years  after  the 
completion  of  the  activity  for  which 
funds  are  used  under  an  'applicable 
program  "  covered  by  GEPA. 

This  proposed  amendment  would 
have  the  effect  of  establishing  a 
minimum  5-year  record  retention  period 
I  under  most  programs  administered  by 
,^  the  Department.  However,  we  note  that 
dertain  programs  such  as  those 
programs  administered  by  the 
Commissioner  of  the  Rehabilitative 
Services  Administration  under  the 
Rehabilitation  Act  of  1973,  as  amended, 
would  still  be  subject  to  the  3-year 
record  retention  rule  contained  in  the 
common  regulations. 

Finally,  the  Secretary  proposes  to  add 
authority  citations  after  every 
substantive  provision  of  the  common 
regulations.  These  authority  citations 
are  required  under  section  431  of  GEPA 
(20  U.S.C.  1232(a)(2)). 

List  of  Subjects  in  34  CFK  Part  80 

Accounting.  Administrative  practice 
and  procedure.  Grant  programs — 
education.  Grants  administration. 
Insurance.  Reporting  and  recordkeeping 
requirements. 

Dated:  )une  2.  1987. 
[Catalog  of  Federal  Domestic  Assistance 
Number:  Not  Applicable] 
William  |.  Bennett, 
Secretary  of  Education. 

The  Secretary  proposes  to  amend 
Title  34  of  the  Code  of  Federal 
Regulations  by  adding  a  new  34  CF'R 
Part  80  as  set  forth  below. 

1.  Part  80  is  added  as  set  forth  at  the 
end  of  this  document: 
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PART  80— UNIFORM  ADMINISTRATIVE 
REQUIREMENTS  FOR  GRANTS  AND 
COOPERATIVE  AGREEMENTS  TO 
STATE  AND  LOCAL  GOVERNMENTS 

Subpart  A — General 

Sec 

80.1  Purpose  and  scope  of  this  part. 

80.2  Scope  of  subpart. 

80.3  Definitions. 

80.4  Applicability. 

80.5  Effect  on  other  issuances. 

80.6  Exceptions 

Sut>part  B— Pre-Award  Requirements 

80.10    Forms  for  applying  for  grants. 

80 11    State  plans. 

80.12    Special  grant  or  subgrant  conditions 

for  "high-risk"  grantees. 

Subpart  C— Post-Award  Requirements 
Financial  Administration 

80.20  Standards  for  financial  management 
systems. 

80.21  Payment  requirements. 

80.22  Allowable  costs. 

80.23  Period  of  availability  of  funds. 

80.24  Matching  and  cost  sharing. 

80.25  Program  income. 
80  26     Non-Federal  audit 

Changes.  Property,  and  Subawards 

80.30  Changes  under  discretionary 
(projects)  awards. 

80.31  Real  property. 

80.32  Equipment. 

80.33  Supplies. 

80.34  Copyrights. 

80.35  Subawards  to  debarred  and 
suspended  parties. 

80.36  Procurement. 

Reports.  Records  Retention,  and  Enforcement 

80.40  Monitoring  and  reporting  program 
performance. 

80.41  Financial  reporting. 

80.42  Retention  and  access  requirements  for 
records. 

80.43  Enforcement. 

80.44  Termination  for  convenience. 

Subpart  D — After-ttte-Grant  Requirements 

8050    Closeoul 

80.51     Later  disallowances  and  adjustments. 

80  52    Collection  of  amounts  due. 

Subpart  E— Entitlements  (Reserved] 

Appendix  to  Part  80 — Audit  Requirements 
for  State  and  Local  Governments. 

Authority:  20  U.S.C.  3474;  OMB  Circular  A- 
102.  unless  otherwise  noted. 

2.  Part  80  is  further  amended,  as 
follows. 

a.  Section  80.22  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

§  80.22    Allowable  costs. 

(b)  For  each  kind  of  organization, 
there  is  a  set  of  Federal  principles  for 
determining  allowable  costs.  For  the 
costs  of  a  State,  local,  or  Indian  tribal 
government,  the  Secretary  applies  the 


cost  principles  in  OMB  Circular  A-87,  as 
amended  on  June  9. 1987. 

(Authority:  20  U.S.C.  3474;  OMB  Circular  A- 
102) 

b.  A  note  is  added  following  §  80.26, 
to  read  as  fellows: 

§  80.26    Non-Federal  audit 

•  *  •  «  • 

Note. — The  requirements  for  non-Federal 
audits  are  contained  in  the  Appendix  to  Part 
80 — Audit  Requirements  for  State  and  Local 
Governments. 

(Authority;  20  U.S.C.  3474;  OMB  Circular  A- 
102) 

c.  Section  80.31  is  amended  by  adding 
a  new  paragraph  (d)  to  read  as  follows; 

§  80.31     Real  property. 

*  t  *  a  * 

(d)  The  provisions  of  paragraph  (c)  of 
this  section  do  not  apply  to  disaster 
assistance  under  20  U.S.C.  241-l(b)-(c) 
and  the  construction  provisions  of  the 
Impact  Aid  program.  20  U.S.C.  631-647. 

(Authority:  20  U.S.C.  3474;  OMB  Circular  A- 
102) 

d.  Section  80.32  is  amended  by  adding 
a  new  paragraph  (g)  to  read  as  follows; 

§  80.32    Equipment 

***** 

(g)  The  provisions  of  paragraphs  (c). 
(d).  and  (e)  of  this  section  do  not  apply 
to  disaster  assistance  under  20  U.S.C. 
241-l(b)-{c)  and  the  construction 
provisions  of  the  Impact  Aid  program,  20 
U.S.C.  631-647. 

(Authority:  20  U.S.C.  3474:  OMB  Circular  A- 
102) 

e.  Section  80.42(b)  is  amended  by 
adding  a  new  paragraph  (b)(4]  to  read  as 
follows: 

§  80.42    Retention  and  access 
requirements  for  records.  ' 

•         *         «         *         * 

[h]  Length  of  retention  period.  '  '  * 
(4)  A  recipient  that  receives  funds 
under  a  program  subject  to  20  U.S.C. 
1232f  (section  437  of  the  General 
Education  Provisions  Act)  shall  retain 
records  for  a  minimum  of  five  years 
after  the  starting  date  specified  in 
paragraph  (c)  of  this  section. 
***** 

(Authority:  20  U.S.C.  3474;  OMB  Circular  A- 
102) 

f.  An  authority  citation  is  added  after 
each  section  in  Part  80  to  read  as 
follows: 

(Authority:  20  U.S.C.  3474;  OMB  Circular  A- 
102) 

g.  Appendix  G — Audit  Requirements 
for  State  and  Local  Governments  at  the 
end  of  34  CFR  Part  74  is  redesignated  as 
"Appendix  to  Part  80— Audit 


Requirements  for  State  and  Local 
Governments '. 

NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

36  CFR  Part  1207 

ADDRESS:  Comments  should  be  sent  to 
the  Director,  Program  Policy  and 
Evaluation  Division.  National  Archives 
and  Records  Administration  (,\AA), 
Washington.  DC  20408. 

FOR  FURTHER  INFORMATION  CONTACT: 

Adnenne  C  Thomas  at  202-523-3214 
(FTS  523-3214). 

ADOmONAL  SUPPLEMENTARY 
INFORMATION:  The  National  Historical 
Publications  and  Records  Commission 
(NHPRC)  program  provides  grants. 
when  funds  are  available,  to  State  and 
local  governments,  historical  societies, 
archives,  libraries  and  associations  for 
the  preservation,  arrangement  and 
description  of  historical  records  and  for 
a  broad  range  of  archival  training  and 
development  programs  The  Catalog  of 
Federal  Domestic  Assistance  number  is 
89.003.  The  National  Archives  and 
Records  Administration  is  participating 
in  the  common  rule  process  based  upon 
current  funding  for  NHPRC  through  FY 
1987.  OMB  recommends  that  the  .NHPRC 
program  not  be  funded  m  FT  1988. 

List  of  Subjects  in  36  CFR  Part  1207 

Accounting,  Administrative  practice 
and  procedure.  Grant  programs — 
archives  and  records,  Grants 
administration,  Insurance,  Reporting 
and  recordkeeping  requirements. 

It  is  proposed  that  Title  36  of  the  Code 
of  Federal  Regulations  be  amended  by 
adding  Part  1207  as  set  forth  at  the  end 
of  this  document 
Frank  G.  Burke, 
Acling  Archivist  of  the  United  States. 

PART  1207— UNIFORM 
ADMINISTRATIVE  REQUIREMENTS 
FOR  GRANTS  AND  COOPERATIVE 
AGREEMENTS  TO  STATE  AND  LOCAL 
GOVERNMENTS 

Subpart  A — General 


Sec. 
1207.1 

Purpose  and  scope  of  this  part. 

1207.2 

Scope  of  subpart. 

1207.3 

Definitions. 

1207.4 

Applicability. 

1207.5 

Effect  on  other  issuances. 

1207.6 

Exceptions. 

Subpart  B — Pre-Award  Requirements 

1207.10  Forms  for  applying  for  grants. 

1207.11  State  plans. 

1207.12  Special  grant  or  subgrant  conditions 
for  "high-risk"  grantees. 
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Subpart  C — Post-A«Mrd  Rvqutrements 
Financial  Administration 

1207.20  Standards  for  financial  managenent 
systems. 

1207.21  Payment  requirements. 

1207.22  Allowable  costs. 

1207.23  Period  of  availability  of  fund*. 

1207.24  Matching  or  sharing. 

1207.25  Program  income 
1207.28     Non  KedcrHl  audit 

('hanxes.  Property,  and  Subawards 

1207. JO     Chdngeg  under  discretionary 
(project)  awards. 

1207.31  Real  property. 

1207.32  Equipment. 

1207.33  Supplies. 

1207.34  Copyrights. 

1207.35  Subawards  to  debarred  and 
suspended  parties. 

1207.36  Pro<:uremenl 

Reports,  Records  Retention,  and  Enforcement 

1207.40  Monitoring  and  rt-portlng  program 
performance. 

1207.41  Financial  reporting. 

1207.42  Retention  and  access  requirements 
for  records. 

1207.43  Enforcement. 

1207  44     Termination  for  convenience. 

Subpart  O — A(ter-th*-Grant  RequiremAnts 

1207.50  Closeout. 

1207.51  Later  disallowances  and 
adjustments. 

1207  52    Collection  of  amounts  due. 

Subpart  E— entitlements  I  Reserved) 
Autliority:  44  U.S.C.  2102. 


VETERANS  ADMINISTRATION 

38  CFR  Part  43 

ADDRESS:  Comments  should  be  sent  to: 
The  Administrator  of  Veterans  Affairs 
(271A),  810  Vennont  Avenue.  NW.. 
Washington.  DC  20420.  All  written 
comments  received  will  be  available  for 
public  inspection  only  in  the  Veterans 
Services  Unit,  Room  132,  of  the  above 
address  between  the  hours  of  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday 
(except  holidays)  until  jiiiv  21   iwr 
FOR  FURTHER  INFORMATtON  CONTACT: 
Gail  A.  Gompf,  Director.  Office  of 
Intergovernmental  Affairs  (OOAl), 
Veterans  Administration,  810  Vermont 
Avenue,  NW.,  Washington.  DC  20420 
(202)  233-3116. 
ADDITIONAL  SUPPLEMENTARY 
information:  Ihis  new  authority 
codifies  the  longstanding  OMB  Circular 
A-102  used  in  whole  or  in  part  by  all 
Federal  agencies  in  their  grant 
programs.  The  effect  upon  the  Veterans 
Administration  (VA)  will  be  fell  in  its 
State  home  construction  grants  and  its 
State  cemetery  grants.  Specifically,  the 
regulations  will  affect  applicants  for 
Federal  assistance  from  the  VA  for 
construction  of  State  extended  care 


facilities  and  Slate  cenu'terie«. 
ApplicHnts  shiili  follow  all  applicable 
standard  instructions  prfjmulgnteii  by 
these  propdsfd  rt'^uliitions.  All  other 
grant  adniiiustratiun  provisiunti  of 
codified  program  regulations,  program 
manuals,  handbooks,  and  other 
nonregulatory  materials  which  are 
inconsistent  with  these  proposed 
regulations  are  superieded.  except  to 
the  extent  that  they  an*  required  by 
statute,  or  authorized  in  accordance 
with  certain  exceptions  (see  9  43.8). 

List  of  Subjects  in  38  CFR  Part  43 

AccounlinR,  Administrative  practice 
and  procedure.  Grant  programs — State 
cemeteries  and  State  home  facilities. 
Grants  administration.  Insurance, 
Reporting  and  recordkeeping 
requirements. 

It  is  proposed  that  Title  38  of  the  Code 
of  Federal  Regulations  be  amended  by 
adding  Part  43  as  set  forth  at  the  end  of 
this  document. 

Approved:  May  21.  1987. 
Thomas  K.  Tumage. 

Arfministrator 

PART  43— UNIFORM  ADMINISTRATIVE 
REQUIREMENTS  FOR  GRANTS  AND 
COOPERATIVE  AGREEMENTS  TO 
STATE  AND  LOCAL  GOVERNMENTS 

Subpart  A — Genenit 


Sec. 
43.1 
43.2 
43.3 
43.4 
43.5 
43.6 


Purpose  and  scope  of  this  part 

Scope  of  this  subpart. 

Definitions. 

Applicability. 

Effect  on  otti«r  issuances. 

Exceptions. 


Subpart  B — Pre-Award  r!equlrem«nt8 

43.10     Forms  for  applying  fur  grants. 
4311     State  plans. 

43.12     Special  grant  or  subgrant  conditions 
for  "high-risk"  grantees 

Subpart  C — Post-Award  Requirements 

Financial  Administration 

43.20  Standards  for  financial  management 
systems. 

43.21  Payment  requirements. 

43.22  Allowable  costs. 

43.23  Period  of  availability  of  funds. 

43.24  Matching  or  cost  sharing. 
43.2.S    Program  income. 

43. 2B     Non-Federal  audit. 

Changes,  Property,  and  Subawards 

43.30  Changes  under  discretionary  (project) 
awards. 

43.31  Real  property. 

43.32  Equipment. 

43.33  Supplies. 

43.34  Copyrights. 

43.35  Subawards  to  debarred  and 
suspended  parties. 

43.36  Procurement. 


Rt^xMls.  Kucords  Retention,  and  Enfurconent 

4.i  40     V4(>fiitonng  and  reporting  program 
perform  a  nr.e. 

43.41  Financial  reporting. 

43.42  Retention  and  access  requirements  for 
records. 

43.43  Enforcement. 

43  44     Termination  for  convenience. 

Subpart  0 — After-the-Grant  Re<iu*rement8 

4,i  50     Closeout. 

43.51     Later  disallowartces  and  adjustments. 

43  52     Collection  of  amounts  due. 

Subpart  E — Entitlements  ( Reserved  1 

Authority:  3fl  U.S.C.  210.  38  U.aC.  812.  E.G. 
11541. 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  30  and  33 

ADDRESS:  Comments  should  be  sent  to: 
Frederick  L.  Meadows.  Chief.  Grants 
Policy  and  Procedures  Hranrh  (PM- 
216F),  United  States  Fjnironmental 
Protection  Agency,  401  M  Str»>Pt  SW  . 
Washington,  DC  20460,  (202)  382-5268 
(This  is  not  a  loll  free  number.) 

for  further  information  contact: 

Richard  Mitchell,  Grants  Policy  and 
Procedures  Branch  (PM-216F).  United 
States  Environmental  Protection 
Agency.  401  M  Street  SW.,  Washington, 
DC  20460,  (202)  382-5297  (This  »«  not  a 
toll  free  number  ) 

ADDITIONAL  SUPPLEMENTARY 
INFORMATION:  Federal  Agencies  are 
jointly  proposing  a  common  rule  to 
establish  consistency  and  uniformity 
among  all  Federal  assistance  awarding 
agencies  in  the  administration  of  grants 
and  cooperative  agreements  to  State, 
local,  and  federally  recognized  Indian 
tribal  governments.  The  common  rule,  as 
part  of  the  President's  regulatory  relief 
program,  is  further  designed  to  reduce 
the  burden  of  regulation  and  paperwork 
for  the  Environmental  i*rulection 
Agency's  (EPA)  assistance  recipients. 
When  effective,  this  rule  will  supersede 
certain  of  EPA's  general  assistance 
regulations  at  40  CFR  Parts  30  and  33. 

EPA  intends  to  have  a  general 
assistance  regulation  at  40  CFR  Part  30 
consisting  of  two  Subparts: 

(1)  Subpart  A  (applicable  to  State  and 
local  recipients)  will  be  the  common  rule 
with  EPA  additions,  including 
paragraphs  from  the  current  40  CFR 
Parts  30  and  33:  and 

(2)  Subpart  B  will  include  those 
paragraphs  of  the  current  Part  30  which 
are  applicable  to  other  than  State  and 
local  recipients. 

"Hie  additions  to  become  part  of  the 
common  rule  at  Subpart  A  include: 


(1)  40  CFR  Part  30,  Subpart  L.  "How 
are  Disputes  Between  EPA  Officials  and 
Me  Resolved?"  EPA's  disputes 
provisions  have  proven  invaluable  to 
the  orderly  reconciliation  of  disputes 
between  EPA  and  its  recipients,  which 
may  arise  during  the  course  of  any  grant 
project  and  are  essential  for  the 
continued  good  management  of  EPA's 
many  programs.  Specific  provisions  for 
EPA  review  of  delegated  State  decisions 
under  the  Clean  Water  Act  construction 
grant  program  remain  at  40  CFR  35.3030. 

(2)  Buy  American,  40  CFR  33.710 
which  is  required  by  section  215  of  the 
Clean  Water  Act. 

(3)  Payments  to  Consultants,  40  CFR 
33.280  which  is  required  by  Pub.  L.  99- 
591. 

(4)  Quality  Assurance,  40  CFR  30.503. 
The  majority  of  EPA's  grant  awards 
involve  the  development  and  use  of 
scientific  and/or  technical  data. 
Reports,  findings,  data,  etc.,  developed 
under  such  grants  are  used  for  a  variety 
of  purposes,  each  having  a  potential  for 
wide-ranging  environmental  impacts 
nationally.  The  potential  impacts 
include  such  areas  as:  Regulatory 
requirements  for  the  discharge, 
transportation,  and  disposal  of 
pollutants;  use  and  methods  of  applying 
chemical  products;  potable  water 
quality  standards;  etc.  Because  of  the 
sensitive  nature  of  these  impacts,  it  is 
imperative  that  EPA  require  recipients 
to  submit  with  their  applications  for 
assistance  a  quality  assurance  program 
designed  to  ensure  that  the  project  will 
result  in  the  highest  quality  scientific 
and  technical  data  possible. 

(5)  EPA  intends  to  add  a  list  of  the 
principal  environmental  statutes  under 
which  our  assistance  programs  operate. 

EPA's  Subpart  B  will  contain  those 
Sections  of  40  CFR  Part  30  which  will  be 
applicable  to  grantees  other  than  State 
and  local  governments  (i.e.,  institutions 
of  higher  education,  hospitals,  or  other 
nonprofit  organizations).  Listed  below 
are  those  Sections  of  the  current  40  CFR 
Part  30  which  we  tentatively  plan  to 
delete  (or  revise)  from  the  regulation  as 
they  are  applicable  only  to  State  and 
local  governments.  Those  sections  not 
listed  will  become  40  CFR  Part  30. 
Subpart  B  (recipients  other  than  State 
and  local)  and  will  be  renumbered  as 
appropriate.  EP.A.  proposes  to  delete  the 
the  following  sections  from  the  current 
Part  30  as  they  apply  only  to  State  and 
local  governments': 


40  CFR 

Reason  for  deletion 

30.302(d)  (2)  and 

Application 

(3). 

requirements  for 

State  and  local 

goverriments  only. 

30.303(b)(1)  and 

Application 

(2). 

requirements  for 

State  and  local 

governments  only. 

30  501(a)(2) 

State  and  local 

requirement  for 

submitting  Financial 

Status  Report 

(SF269) 

30.505(b)(2)... 

Report  submittal 

required  only  for 

construction  grant 

protects. 

30  540(b) 

Requirements  for  audits 

of  State  and  local 

governments  only. 

Appendix  E 

Audit  requirements  for 

State  and  local 

governments  only. 

40  CFR 


EPA  intends  to  revise  the  following 
appendices  in  40  CFR  Part  30  since  they 
include  certain  information  applicable  to 
State  and  local  governments  only: 


Appendix  A List  of  all  EPA  assistance  pro- 
grams including  those  (or 
State   and   local    recipients. 

Appendix  D List  of  reporting  requirements 

for  all  recipients,  including 
State  and  local. 


Publication  of  the  common  rule  will 
require  changes  in  our  current  regulation 
at  40  CFR  Part  33,  Procurement  Under 
Assistance  Agreements,  to  delete  or 
revise  certain  sections  which  are 
applicable  only  to  State  and  local 
governments  and,  therefore,  will  be 
superceded  by  the  common  rule.  Those 
remaining  will  be  applicable  only  to 
institutions  of  higher  education, 
hospitals,  and  other  nonprofit 
organizations.  Listed  below  are  those 
sections  which  EPA  proposes  to  delete 
or  revise: 


40  CFR 


33.110(e)(5). 


33.210(f) -.. 


Reason  for  deletion /revision 


Delete  this  section  because 
It  ts  a  Procurement  re- 
quirement related  only  to 
Superfund  remedial  action 
construction  awards 

Delete  this  section  as  it  re- 
lates to  formal  advertising 
only  for  remedial  action 
awards  under  the  Com- 
pretiensrve  Environmental 
Response.  Comf>ensation, 
and  Liability  Act  of  1980 
(CERCLA). 


33.240.. 


Reason  for  deletion/ revision 


33,  Subpart  C . 


33.  Subpart  E.. 


33,  Subpart  F. 


Revise  this  section  to  elimi- 
nate fair  share  require- 
ments for  women's  busi- 
nesses since  ttiey  do  not 
apply  to  institutions  of 
higher  education  hospi- 
tals, ana  other  nonprofit 
organizations 

Delete  this  subpart  because 
It  IS  applicable  only  to  the 
wastewater  treatment 

ConstructJOT'  grant  pro- 
gram 

Delete  this  sut)part  because 
It  IS  applicable  only  to  re- 
medial action  awards 
under  CERCLA  and  are 
not  required  for  recipients 
other  than  State  and  local 
governments 

Delete  this  Subpart  tiecause 
It  contains  Subagreement 
provisions  arx3  model  sut>- 
agreements  clauses 

which  do  not  apply  to  in- 
stitutions of  higher  educa- 
tion, hospitals  and  other 
nonprofit  organizations. 


In  addition  to  items  discussed  above, 
EPA  would  like  to  bring  the  following 
matters  to  the  attention  of  its  readers. 
The  current  40  CFR  Part  30,  Subpart  I 
includes  a  provision  for  annuling 
assistance  agreements  if  the  recipient, 
without  good  cause,  inordinately 
delayed  or  made  no  substantial  progress 
on  the  project,  obtained  the  award  by 
fraud  or  misrepresentation,  or  practices 
corrupt  administrative  procedures.  As 
presently  codified,  annulment  can  result 
in  recovery  of  all  funds  received  for  the 
project  including  those  already 
expended.  EPA  is  considering  adding  a 
similar  provision  (specific  to  EPA)  to  the 
common  rule  and  requests  comments 
from  its  readers.  Because  of  the 
potentially  very  sensitive  environmental 
ramifications  of  EPA's  grants,  we  need 
to  have  the  right  to  annul  awards  to 
recipients  whose  performance  is 
determined,  after  careful  review  and 
opportunity  for  consultation,  to  be  so 
onerous  as  to  require  annulment. 

In  the  conduct  of  EPA's  wastewater 
treatment  construction  grants  program 
and  during  phase  I  of  the  Superfund 
remedial  response  program,  recipients 
may  be  allowed  to  retain  the  services  of 
the  same  architect  or  engineer  during 
subsequent  work  on  the  project.  This 
provision  has  been  invaluable  in  these 
programs  as  if  helps  ensure  continuity 
through  the  life  of  a  project  since  the 
architect  or  engineer  is  familiar  with  the 
project  and  it  minimizes  procurement 
actions  for  the  recipient  EPA  is 
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considering  adding  such  a  provision  to 
the  common  rule  (specific  to  EPA)  and 
invites  comments  on  this  topic  from  its 
readers. 

The  current  40  CFR  Part  30.  Subpart  K 
deals  with  policies  and  procedures 
applicable  to  patents  and  inventions 
made  under  EPA  assistance  awards. 
EPA  had  considered  adding  a  similar 
paragraph  to  the  common  rule. 
However,  we  understand  that  the  Office 
of  Management  and  Budget  intends  to 
include  invention  right  provisions  in  the 
common  rule  prior  to  promulgation. 
Different  provisions  may  apply  to  grants 
awarded  under  Section  6914  of  the 
Resource  Conservation  and  Recovery 
Act.  EPA  intends  to  address  this  matter 
in  its  final  rule. 

List  of  Subjects  in  40  CFR  Parts  30  and 
33 

Grant  programs. 

It  is  proposed  that  Tiile  40  of  the  Code 
of  Federal  Regulations  be  amended  as 
set  forth  below. 
Lae  M.  Thomas. 

Administrator. 

Dated:  June  1.  1987. 

PART  30— GENERAL  REGUUVTIONS 
FOR  ASSISTANCE  PROGRAM 

1.  it  is  proposed  to  revise  the  heading 
for  Part  30  to  read  as  set  forth  above. 

2.  The  authority  citation  for  Part  30 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1251  et  seq.;  42  U.S.C 
7401  et  seq.:  42  U.S.C.  6901  et  seq.;  42  U.S.C. 
300f  et  seq.;  7  U.S.C.  136  et  seq.;  15  U.S.C. 
2601  et  seq.:  42  U.S.C.  9601  et  seq. 

3.  It  is  proposed  to  amend  Part  30  by 
removing  the  subpart  designations  in  the 
current  text  and  by  designating  the 
headings  and  sections  as  "Subpart  B — 
General  Regulation  for  Assistance 
Programs  for  Other  Than  State  and 
Local  Governments". 

4.  It  is  proposed  to  further  amend  Part 
30  by  adding  a  new  Subpart  A  to  read  as 
set  forth  at  the  end  of  this  document. 

Subpart  A — Uniform  Admlntstratfve 
Requtr«ments  tor  Grants  and  Coop«ratlv« 
Agreements  to  State  and  Local 
Governrr>enis 

General 


Sec. 
30.1 
30.2 
30.3 
30.4 
30.5 
30.6 


Purpose  and  scope  of  this  part. 

Scope  of  subpart. 

Defmitions. 

Applicability. 

Effect  on  other  issuances. 

Exceptions. 

Pra-Awanl  Requirumcnls 

30.10  Forms  for  applying  for  grants. 

30.11  State  plans. 


See. 

30.12    Special  grant  or  subgrant  conditions 
for  "high-nsk"  grantees. 

Post-Award  Requirements 

Financial  Administration 

30.20  Standards  for  financial  management 
systems. 

30.21  Payment  requirements. 

30.22  Allowable  costs. 

30.23  Period  of  availability  of  funds. 

30.24  Matching  or  cost  sharing. 

30.25  Program  income. 

30.26  Non-Federal  audit. 

Changes,  Property,  and  Subawarda 

30.30  Changes  under  discretionary  (project) 
awards. 

30.31  Real  property. 

30.32  Equipment. 

30.33  Supplies. 

30.34  Copyrights. 

30.35  Subawards  to  debarred  and 
suspended  parties. 

30.36  Procurement. 

Reports,  Record  Retention,  and  Enforcement 

30.40  Monitoring  and  reporting  program 
performance. 

30.41  Financial  reporting. 

30.42  Retention  and  access  requirements  for 
records. 

30.43  Enforcement. 

30.44  Termination  for  convenience. 

Afler-the-Grant  Requirements 

30.50  Closeout. 

30.51  Later  disallowances  and  adjustments. 

30.52  Collection  of  amounts  due. 

Entitlements  (Reserved) 

5.  It  is  proposed  to  further  amend  Part 
30,  Subpart  A  as  follows: 

a.  It  is  proposed  to  add  a  new  {  30.13 
to  read  as  follows: 

§30.13     Principal  environmental  statutes 
applicable  to  EPA  aAslstance  awards. 

Recipu'iits  shall  comply  with  all 
applicable  Federal  laws  including: 

(a)  National  Environmental  Poficy  Act 
of  1969  (42  U.S.C.  4321  et  seq.). 

(b)  Flood  Disaster  Protection  Act  of 
1973  (Pub.  L  93-234,  December  13, 1973). 

(c)  Clean  Air  Act  (42  U.S.C.  7606). 

(d)  Federal  Water  Pollution  Control 
Act.  as  amended  (33  U.S.C.  1368). 

(e)  Safe  Drinking  Water  Act  (42  U.S.C. 
300h-3(e)). 

b.  It  is  proposed  to  amend  \  30.36  by 
adding  new  paragraphs  (c)(5),  and  (j)  to 
read  as  follows: 

§  30.36    Procurement 

(€)••• 

(5)  Construction  grants  awarded 
under  Title  II  of  the  Clean  Water  Act  are 
subject  to  the  "Buy  American" 
requirements  in  paragraphs  (c)(5)(iH'i') 
of  this  section.  Section  215  of  the  Clean 
Water  Act  requires  that  contractors  give 
preference  for  the  use  of  domestic 
material  in  the  construction  of  EPA 
funded  treatment  works. 


(i)  Contractors  must  use  domestic 
construction  materials  in  preference  to 
nondomestic  material  if  it  is  priced  no 
more  than  6  percent  higher  than  the  bid 
or  offered  price  of  the  nondomestic 
material,  including  all  costs  of  delivery 
to  the  construction  site  and  any 
applicable  duty,  whether  or  not 
assessed.  The  recipient  will  normally 
base  the  computations  on  prices  and 
costs  in  effect  on  the  date  of  opening 
bids  or  proposals. 

(ii)  The  award  official  may  waive  the 
Buy  American  provision  based  on 
factors  he  considers  relevant,  including: 

(A)  Such  use  is  not  in  the  public 
interest; 

(B)  The  cost  is  unreasonable; 

(C)  The  Agency's  available  resources 
are  not  sufficient  to  implement  the 
provision,  subject  to  the  Deputy 
Administrator's  concurrence; 

(D)  The  articles,  materials  or  supplies 
of  the  class  or  kind  to  be  used  or  the 
articles,  materials  or  supplies  from 
which  they  are  manufactured  are  not 
mined,  produced  or  manufactured  in  the 
United  States  in  sufficient  and 
reasonably  available  commercial 
quantities  or  satisfactory  quality  for  the 
particular  project;  or 

(E)  Application  of  this  provision  is 
contrary  to  multilateral  government 
procurement  agreements,  subject  to  the 
Deputy  Administrator's  concurrence. 

(iii)  All  bidding  documents, 
subagreements,  and,  if  appropriate, 
requests  for  proposals  must  contain  the 
"Buy  American"  provision  in  40  CFR 
331030. 
•         •         •         «         « 

(j)  Payment  to  consultants.  (1)  EPA 
will  limit  its  participation  in  the  salary 
rate  (excluding  overhead)  paid  to 
individual  consultants  retained  by 
recipients  or  by  a  recipient's  contractors 
or  subcontractors  to  the  maximum  daily 
rate  for  a  GS-18.  (Recipients  may, 
however,  pay  consultants  more  than  this 
amount.)  This  limitation  applies  to 
consultation  services  of  designated 
individuals  with  specialized  skills  who 
are  paid  at  a  daily  or  hourly  rate.  This 
rate  does  not  include  transportation  and 
subsistence  costs  for  travel  performed; 
recipients  will  pay  these  in  accordance 
with  their  normal  travel  reimbursement 
practices.  (Pub.  L  99-591) 

(2)  Subagreements  with  firms  for 
services  which  are  awarded  using  the 
procurement  requirements  in  this  part 
are  not  affected  by  this  limitation. 

4.  EPA  is  adding  a  new  §  30.45  on 
EPA's  quality  assurance  provisions  to 
the  common  rule  to  read  as  foll&ws: 


§  30.45    Quality  assurarKe. 

(a)  If  the  recipient's  project  involves 
environmentally  related  measurements 
or  data  generation,  quality  assurance 
practices  consisting  of  policies, 
procedures,  specifications,  standards, 
and  documentation  sufficient  to  produce 
data  of  quality  adequate  to  meet  project 
objectives  and  to  minimize  loss  of  data 
due  to  out-of-control  conditions  or 
malfunctions  shall  be  developed  and 
implemented  in  accordance  with  Agency 
directives. 

(b)  State  and  local  governments 
(except  for  recipients  of  wastewater 
treatment  construction  grants  under 
Title  II  of  the  Clean  Water  Act,  as 
amended,  or  assistance  awards  under 
the  Comprehensive  Environmental 
Response.  Compensation,  and  Liability 
Act  of  1980)  shall  have  a  quality 
assurance  program  plan  acceptable  to 
the  award  official.  (For  assistance  in 
preparing  a  program  plan,  see 
"Guidelines  and  Specifications  for 
Preparing  Quality  Assurance  Program 
Plans"  QMAS-004/80.  This  document 
(EPA-600/&-83-024;  NTIS  PB  83-219667) 
may  be  obtained  from  the  National 
Technical  Information  Service.  5885  Port 
Royal  Road.  Springfield,  Virginia  22161.) 

d.  It  is  proposed  to  add  a  new  §  30.46 
to  read  as  follows: 

§  30.46    Disputes. 

(a)  Disagreements  should  be  resolved 
at  the  lowest  level  possible. 

(b)  If  an  agreement  cannot  be  reached, 
the  EPA  disputes  decision  official  will 
provide  a  written  final  decision.  The 
EPA  disputes  decision  official  is  the 
individual  designated  by  the  award 
official  to  resolve  disputes  concerning 
assistance  agreements. 

(c)  The  disputes  decision  official's 
decision  will  constitute  final  agency 
action  unless  a  request  for  review  is 
filed  by  registered  mail,  return  receipt 
requested,  within  30  calendar  days  of 
the  date  of  the  decision. 

(1)  For  final  decisions  issued  by  an 
EPA  disputes  decision  official  at 
Headquarters,  a  request  shall  be  filed 
with  the  Assistant  Administrator 
responsible  for  the  assistance  program. 

(2)  For  final  decisions  issued  by  a 
Regional  disputes  decision  official,  a 
request  for  review  shall  be  filed  with  the 
Regional  Administrator.  If  the  Regional 
Administrator  issued  the  final  decision, 
a  request  for  reconsideration  shall  be 
filed  with  the  Regional  Administrator. 

(d)  The  request  shall  include: 

(1)  A  copy  of  the  EPA  disputes 
decision  official's  final  decision; 

(2)  A  statement  of  the  amount  in 
dispute; 

(3)  A  description  of  the  issues 
involved;  and 


(4)  A  concise  statement  of  the 
objections  to  the  final  decision. 

(e)  The  disputant(s)  may  be 
represented  by  counsel  and  may  submit 
documentary  evidence  and  briefs  for 
inclusion  in  a  written  record. 

(f)  Disputants  are  entitled  to  an 
informal  conference  with  EPA  officials. 

(g)  Disputants  are  entitled  to  a  written 
decision  from  the  appropriate  Regional 
or  Assistant  Administrator. 

(h)  A  decision  by  the  Assistant 
Administrator  to  confirm  the  final 
decision  of  a  Headquarters  disputes 
decision  official  will  constitute  the  final 
Agency  action. 

(i)  A  decision  by  the  Regional 
Administrator  to  confirm  the  Regional 
disputes  decision  official's  decision  will 
constitute  the  final  Agency  action. 
However,  a  petition  for  discretionary 
review  by  the  Assistant  Administrator 
responsible  for  the  assistance  program 
may  be  filed  within  30  calendar  days  of 
the  Regional  Administrator's  decision. 
The  petition  shall  be  sent  to  the 
Assistant  Adminstrator  by  registered 
mail,  return  receipt  requested,  and  shall 
include: 

(1)  A  copy  of  the  Regional 
Adminstrator's  decision;  and 

(2)  A  concise  statement  of  the 
objections  to  the  decision. 

(j)  If  the  Assistant  Administrator 
decides  not  to  review  the  Regional 
Administrator's  decision,  the  Assistant 
Administrator  will  advise  the 
disputant(s)  in  writing  that  the  Regional 
Administrator's  decision  remains  the 
final  Agency  action. 

(k)  If  the  Assistant  Administrator 
decides  to  review  the  Regional 
Administrator's  decision,  the  review  will 
generally  be  limited  to  the  written 
record  on  which  the  Regional 
Administrator's  decision  was  based. 
The  Assistant  Administrator  may  allow 
the  disputant(s)  to  submit  briefs  in 
support  of  the  petition  for  review  and 
may  provide  an  opportunity  for  an 
informal  conference  in  order  to  clarify 
technical  or  legal  issues.  After  reviewing 
the  Regional  Administrator's  decision, 
the  Assistant  Administrator  will  issue  a 
written  decision  which  will  then  become 
the  final  Agency  action. 

(1)  Reviews  may  not  be  requested  of: 

(1)  Disapprovals  of  deviations  under 
Subpart  J; 

(2)  Bid  protest  decisions  under  Part  33; 

(3)  National  Environmental  Policy  Act 
decisions  under  Part  6; 

(4)  Advanced  wastewater  treatment 
decisions  of  the  Administrator;  and 

(5)  Policy  decisions  of  the  EPA  Audit 
Resolution  Board. 

6.  It  is  proposed  to  further  amend  Part 
30,  Subpart  B  as  follows: 


a.  EPA  intends  to  delete  $  §  30.302(d) 
(2)  and  (3)  and  30.303(b)  (1)  and  (2)  since 
they  include  application  requirements 
for  State  and  local  governments  only. 

b.  EPA  intends  to  delete  §  30.501(a)(2) 
since  it  includes  a  requirement  for 
submitting  the  Financial  Status  Report 
(SF  269)  and  is  applicable  to  State  and 
local  goverrmients  only. 

c.  EPA  intends  to  delete  §  30.505(b)(2) 
since  it  is  applicable  only  to  wastewater 
treatment  construction  grant  projects 
(i.e.,  not  applicable  to  other  than  State 
and  local  governments). 

d.  EPA  intends  to  delete  §  30.540(b)  as 
it  includes  audit  requirements 
applicable  only  to  State  and  local 
governments. 

e.  EPA  intends  to  revise  Appendix  A 
to  delete  mention  of  those  EPA 
assistance  programs  which  are 
applicable  to  State  and  local 
governments  only. 

f.  EPA  intends  to  revise  Appendix  D 
to  delete  those  reporting  requirements 
applicable  to  State  and  local 
governments  only. 

g.  EPA  intends  to  delete  Appendix  E 
enUrely  since  is  applies  only  to  State 
and  local  governments. 

DEPARTMENT  OF  THE  INTERIOR 

43  CFR  Part  12 

ADDRESS:  Comments  should  be  sent  to 

Colonel  C.  Armstrong,  Chief,  Division  of 

Acquisition  and  Grants,  Office  of 

Acquisition  and  Property  Management, 

Room  5512,  Department  of  the  Interior, 

Washington.  DC  20240,  Phone:  202-343- 

6431 

FOR  FURTHER  INFORMATION  CONTACT: 

Colonel  C.  Armstrong,  Chief,  Division  of 

Acquisition  and  Grants,  Office  of 

Acquisition  and  Property  Management, 

Room  5512,  Department  of  the  Interior, 

Washington,  DC  20240,  Phone:  202-343- 

6431. 

ADDITIONAL  SUPPLEMENTARY 

information:  The  Department 
published  in  the  February  14, 1985  issue 
of  the  Federal  Register  (50  FR  6176),  a 
rule  which  implemented  Government- 
wide  requirements  established  by  the 
Office  of  Management  and  Budget 
(OMB)  under  0MB  Circulars  for  the 
administration  of  assistance 
agreements.  This  rule  included  the 
implementation  of  OMB  Circular  A-102, 
"Uniform  Administrative  Requirements 
for  Grants-in-Aid  to  State  and  Local 
Governments." 

This  proposed  common  rule  which  the 
agencies  have  agreed  to  publish 
implements  the  proposed  revisions  to 
OMB  Circular  A-102.  The  proposed 
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regulation  is  applicable  to  governmental 
recipients  and  subrecipients. 

Upon  adoption  of  a  fina!  rule,  the 
Departments  existing  rfgulations  at  43 
CFR  12  which  implement  OMB  Circular 
A-102  will  be  revised  accordingly. 

List  of  Subjects  in  43  CFR  Part  12 

Cooperative  agreements.  Grants 
administration,  Grant  program. 

It  is  proposed  that  Title  43  of  the  Code 
of  Federal  Regulations  be  amended  as 
set  forth  below. 
|o«eph  W.  Corr«il, 

Principal  Deputy  Assistant  Secretary.  Policy, 
Budget  and  Administration. 
May  22. 1987. 

PART  12— UNIFORM  ADMINISTRATIVE 
REQUIREMENTS  FOR  GRANTS  AND 
COOPERATIVE  AGREEMENTS  TO 
STATE  AND  LOCAL  GOVERNMENTS 

1.  The  authority  citation  for  Part  12  is 
revised  to  read  as  follows: 

Authority:  5  U.S.C.  301;  Pub.  L  98-502; 
OMB  Circular  A-128;  OMB  Circular  A-102. 

2.  Part  12  is  amended  by  adding 
Subpart  C  as  set  forth  at  the  end  of  this 
document. 

Subpart  C— Uniform  Administrative 
Requirements  for  Grants  and  Cooperative 
Agreements  to  State  and  Local 
Governments 

General 

12.41  ( 1)  Purpose  and  scope  of  thit 

part. 

12.42  ( 2)  Scope  of  subpart. 

12.43  ( J)  Definitions. 

12.44  I 4)  Applicability. 

12.45  ( 5)  Effect  on  other  issuances. 

12.46  ( 6)  Exceptions. 

Pre-Award  Requirements 

12.50  ( 10)    Forms  for  applying  for 

grants. 

12.51  ( 11)    State  plans. 

12.52  ( 12)    Special  grant  or  subgrant 

conditions  for  "high-risk"  recipients. 

Post-Award  Requirements 

Financial  Administration 

12.60    ( 20)    Standards  for  Financial 

management  systems. 


12.61  ( 21 1 

12.62  ( 22) 

12.63  ( 23) 

funds. 

12.64  ( 24) 

12.65  I 25) 

12.66  ( 28) 


Payment  requirements. 
Allowable  costs. 
Period  of  availability  of 

Matching  or  cost  sharing. 
Program  income. 
Non-Federal  audit. 


Changes.  Property,  and  Subawards 

12.70  (_ 30)     Changes  under 

discretionary  (project)  awards. 

12.71  ( 31)    Real  property. 

12.72  ( 32)    Equipment. 

12.73  ( 33)    Supplies. 

12.74  ( 34)    Copyrights. 


12.75  ( 35)     Subawards  to  detwrred  and 

suspended  parties. 

12.76  ( 36)    Procurement 

Rerports,  Records  relenbon.  and  Enforcement 

12.80  ( 40)     Monltonn)^  .ind  rt- (xjrting 

program  performance. 

12.81  ( 41)     Financial  reporting. 

12.82  ( 42)    Retention  and  access 

requirements  for  records. 

12.83  ( 43)     Enforcement. 

12.84  ( 44)    Termination  for 

conveniencfl. 

Afler-the-Granl  Requirements 

12.90  (_ 50)     Closeout. 

12.91  ( 61)    Later  disallowances  and 

adjustments. 

12.92  ( 52)    Collection  of  amounts  due. 

Entitlements  [Reservedj 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  13 

ADDRESS:  Comments  should  be  sent  to: 
Office  of  the  Comptroller.  Policy 
Division,  Room  721.  Federal  Emergency 
Management  Division.  Washington.  DC 
204  ■'2 

FOR  FURTHER  INFORMATION  COfTTACT: 

Arthur  E.  Curry,  Office  of  the 
Comptroller.  Policy  Division  (202)  646- 
3718. 

ADOfTtONAL  SUPPLfMENTARV 

INFORMATION:  I'he  Federal  Emergency 
Management  Agency  intends  to 
incorporate  the  proposed  rule  as  Part  13 
of  Title  44  of  the  Code  of  Federal 
Regulations. 

Though  the  agency  has  never  issued 
formal  Assistance  Standards  in  the 
Code  of  Federal  Regulations,  it  did  issue 
guidance  for  its  recipients  in  FEMA's 
issuance  of  Financial  Assistance 
Guidelines,  CPG  1-32.  These  guidelines 
were  issued  to  all  of  our  assistance 
programs  with  the  exception  of  the 
Disaster  Program  for  the  reasons  cited: 

As  a  general  comment,  the  proposed 
revision  to  OMB  Circular  A-102  may 
work  well  for  most  Federal  grant 
programs  under  which  predetermined 
amounts  of  Federal  funds  from  annual 
appropriations  are  made  available  to 
grantees  with  expenditxires  governed  by 
OMB's  applicable  cost-principles.  By 
contract.  FEMA's  Disaster  Relief 
Assistance  immediately  follows 
unanticipated  major  disasters,  and 
consists  of  open-ended  reimbursement- 
type  grants  made  from  no  year 
appropriations  to  large  numt)ers  of 
disaster  affected  communities,  many  of 
which  are  very  small  and  do  not  have 
approved  indirect  cost  agreements. 

We  recommend  that  the  OMB  Circular 
A-102  exempt  grants  awarded  under  the 


Disaster  Relief  Act  of  1974  42  USC  5121 
et  seq. 

In  the  future,  we  may  amend  Part  13 

of  Title  44  as  future  needs  dictate. 

List  of  Subjects  in  44  CFR  Part  13 

Accounting.  Administrative  practice 
and  procedure,  Grant  programs — civil 
defense.  Disaster.  Hazardous  materials 
and  fire  training.  Grants  Administration, 
Insurance,  Reporting  and  recordkeeping 
requirements. 

It  is  proposed  that  Title  44  of  the  Code 
of  Federal  Regulations  be  amended  by 
addhigPart  13  as  set  forth  at  the  end  of 
this  document. 
Arthur  E.  Cuny, 
Chief.  Policy  Division. 

PART  13— UNIFORM  ADMINISTRATIVE 
REQUIREMENTS  FOR  GRANTS  AND 
COOPERATIVE  AGREEMENTS  TO 
STATE  AND  LOCAL  GOVERNMENTS 

Sutjpart  A— General 

13.1 
13.2 
13.3 
13.4 
13.5 
13.6 


Purpose  and  scope  of  this  part 

Scope  of  subpart. 

Derinitions. 

Applicability. 

Effect  on  other  issuances. 

Exceptions. 


Subpart  B — Pre-Award  Requirements 

13.10  Forms  for  applyinjj  for  grdnls. 

13.11  State  plans. 

13.12  Special  grant  or  subgrant  conditions 
for  "high-nsk"  grantees. 

Subpart  C— Post-Award  Requirements 

Fmancial  Administration 

13.20  Standards  fur  financial  management 
systems. 

13.21  Payment  requirements. 

13.22  Allowable  costs. 

13.23  Period  of  availability  of  funds. 

13.24  Matching  or  cost  sharing. 

13.25  Program  income. 
13.28    Non  Federal  audit. 

Changes,  Property,  and  Subawards 

13.30  Changes  under  discretionary  (project) 
awards. 

13.31  Real  property. 

13.32  Equipment. 
1333     Supplies. 

13.34  Copyrights. 

13.35  Subawards  to  debarred  and 
suspended  parties. 

13.36  Prtjcurcment. 

Reports,  Records  Retention,  and  Enforcement 

13.40    Monitoring  and  reporting  program 

performance. 
13.4''-     Financial  reporting. 

13.42  Retention  and  access  requirements  for 
records. 

13.43  Elnforcement. 

13  44     Termination  for  cnnvrnirncr. 

Subpart  D— After-tt>e-Grant  nequirem«nU 
13.50    Closeout. 


13.51  Later  disallowances  and  adjustments. 

13.52  Collection  of  amounts  due. 

Subpart  E— Entitlements  (Reserved] 

Autliority:  Keorg.  Plan  No.  3  1978,  EG 
12127;  EO  12148. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

45  CFR  Part  92 

ADDRESS:  Comments  should  be  sent  to 
Ms.  Barbara  S.  Wamsley,  Office  of 
Assistance  Policy  and  Systems  Review, 
Department  of  Health  and  Human 
Services,  Room  513-D.  200 
Independence  Ave.  SW.,  Washington, 
DC  20201. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Joel  B.  Feingiass,  Director,  Division 
of  Assistance  and  Cost  Policy, 
Department  of  Health  and  Human 
Services,  Room  513-D,  200 
Independence  Ave.  SW.,  Washington, 
DC  20201.  Telephone  (202)  245-7565. 

ADDITIONAL  SUPPLEMENTARY 

information:  At  the  present  time, 
Department  of  Health  and  Human 
Services  grants  (and  cooperative 
agreements)  to  State  and  local 
governments  are  governed  by 
regulations  codified  at  45  CFR  Part  74. 
Part  74  was  originally  promulgated  in 
1973  to  implement  Office  of 
Management  and  Budget  Circular  A-102. 
The  regulation  was  revised  in  1978  to 
incorporate  our  implementation  of  O.MB 
Circular  A-110.  Thus  it  governs  grants  to 
both  governmental  and  non- 
governmental recipients  (and  sub- 
recipients).  Consequently,  when  we 
adopt  the  proposed  common  rule,  as  45 
CFR  Part  92,  we  must  simultaneously 
amend  Part  74. 

We  plan  to  publish  a  separate  Notice 
of  Proposed  Rule-Making  to  seek  public 
comments  on  those  amendments  to  45 
CFR  Part  74.  Briefly,  Part  74,  in  its 
entirety,  would  continue  to  govern 
HHS's  grants  to  States  under  open- 
ended  entitlement  programs  such  as  Aid 
to  Families  with  Dependent  Children 
and  Medicaid.  The  common  rule  does 
not  yet  cover  these  programs — although 
its  Subpart  E  has  been  reserved  for  that 
purpose.  Part  74  would  also  continue  to 
apply  to  grants  to  nongovernmental 
recipients — institutions  of  higher 
education,  hospitals,  other  nonprofit 
organizations  and  for-proni  concerns. 
Also,  there  are  a  number  of  HHS- 
specific  provisions  affecting 
governmental  grantees  that  are  now  in 
45  CFR  Part  74  but  not  in  the  proposed 
common  rule.  We  believe  that  at  least 
some  of  these  should  remain  in  effect  for 
grants  to  governments  even  after  the 


common  rule  is  adopted  in  final  form. 
Our  Notice  of  Proposed  Rule-Making  to 
amend  45  CFR  Part  74  will  identify  each 
Part  74  provision  that  we  propose  to 
retain. 

Here  are  some  examples  of  Part  74 
provisions  that  we  expect  to  propose  to 
retain  for  grants  to  governments: 

— Section  74.62(a)(3)  allows  recipients  to 
send  audit  reports  under  the  Single 
Audit  Act  (as  implemented  in  OMB 
Circular  A-128)  to  the  Regional  HHS 
Inspector  General  for  Audit,  rather 
than  to  all  affected  HHS  programs. 

— Section  74.102(a)  specifies  that 
grantees  shall  address  requests  for 
prior  approvals  under  Part  74  to  the 
responsible  Federal  grants  officer,  and 
that  approvals  are  not  valid  unless 
they  are  in  writing  and  signed  by 
specified  officials  of  the  granting 
agency. 

—Section  74.173  specifies  that  the  HHS 
hospital  cost  principles  in  Appendix  E 
to  Part  74  shall  be  used  in  determining 
the  allowable  costs  of  activities 
carried  out  by  hospitals.  (Those  cost 
principles  must  be  retained  for  HHS 
grants  to  State  and  local  governments 
because  hospitals  in  many  cases  are 
subgrantees  or  contractors  under 
those  grants.) 

Finally,  there  are  several  important 
HHS  grant  programs  that  would  not  be 
affected  by  either  the  proposed  common 
rule  or  the  proposed  amendments  to  45 
CFR  Part  74.  They  are  the  various  block 
grant  programs  created  by  Pub.  L  97-35, 
(The  Omnibus  Budget  Reconciliation 
Act  of  1981)  or  by  other  statutes. 

List  of  Subjects  in  45  CFR  Part  92 

Accounting,  Administrative  practice 
and  procedure.  Grant  programs — health. 
Grant  programs — social  services.  Grants 
Administration,  Insurance,  Reporting 
and  recordkeeping  requirements. 

It  is  proposed  that  Title  45  of  the  Code 
of  Federal  Regulations  be  amended  by 
adding  Part  92  as  set  forth  at  the  end  of 
this  document. 

Dated:  May  20, 1987. 
Otis  R.  Brown, 

Spcretary  of  Health  and  Human  Services. 

PART  92— UNIFORM  ADMINISTRATIVE 
REQUIREMENTS  FOR  GRANTS  AND 
COOPERATIVE  AGREEMENTS  TO 
STATE  AND  LOCAL  GOVERNMENTS 
(COMMON  REGULATION) 

Subpart  A — General 


Sec. 
92.1 
92.2 
92.3 
92.4 


Purpose  and  scope  of  this  part. 
Scope  of  subpart. 
Definitions. 
Applicability. 


Sec 

92.5  Effect  on  other  issuances. 

92.6  Exceptions. 

Subpart  B — Pre-Award  Requirements 

92.10  Forms  for  applying  for  grants. 

92.11  State  plans. 

92.12  Special  grant  or  subgrant  conditions 

for  "high-risk"  granteps. 

Subpart  C — Post-Award  Requirements 
Fjjiancial  Administration 

92.20  Standards  for  Financial  management 
systems. 

92.21  Payment  requirements. 

92.22  Allowable  costs. 

92.23  Penod  of  availability  of  funds. 

92.24  Matching  or  cost  sharing. 

92.25  F*rogram  income. 

92.26  Non-Federal  audit. 

Changes.  Property,  and  Subawards 

92.30  Changes  under  discretionary  (project) 
awards. 

92.31  Real  property. 

92.32  Equipment. 

92.33  Supplies, 

92.34  Copynghts. 

92.35  Subawards  to  debarred  and 
suspended  parties. 

92.36  Procurement. 

Reports.  Records  Retention,  and  Elnforcement 

92.40  Monitoring  and  reporting  program 
performance. 

92.41  Financial  reporting. 

92.42  Retention  and  access  requirements  for 
records. 

92.43  Enforcement. 

92.44  Termination  for  convenience.  j 

N^bpart  D— After-tt>e-<irant  Requirements 

92:S0     Closeout. 

92.51^  Later  disallowances  and  adjustments. 

92,52    Collection  of  amounts  due 

Subpart  E— Entitlements  [  Reserved  1 
Authority:  5  U.S.C  301. 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Endowment  for  the  Arts 

45  CFR  Part  1157 

address:  Comments  should  be  sent  to: 
Arthur  Warren,  Deputy  General 
Counsel,  National  Endowment  for  the 
Arts,  1100  Pennsylvania  Avenue  NW., 
Washington,  DC  20506,  (202  682-5418). 

FOR  FURTHER  INFORMATION  CONTACT. 

Arthur  Warren  or  Larry  Baden,  Grants 
Officer  (202  682-5403), "llOO 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506, 

additional  SUPPLEMENTARY 
INFORMATION: 

Legislative  Overrides 

1.  It  has  been  determined  that 
i .11  of  the  Office  of  Management 


UM  I 


21840 


Federal  ReRister  /  Vol.  52,  No.   110   /'  1  lusd.iy,  June  9,  1987  /  Proposed  Rules 


and  Budget  (OMB)  model  regulation, 
"State  plans,"  is  not  applicable  to  this 
Agency.  That  section  would  allow  states 
to  "simplify,  consolidate  and  substitute 
plans"  required  to  be  submitted  to 
federal  agencies  in  order  to  receive 
federal  assistance.  Pursuant  to 
subsection  5(g)(2)  of  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended  |20 
U.S.C.  954(g)(2)]  (hereinafter  "NFAH 
Act '),  state  applicants  are  required  to 
submit  a  specifically  described  state 
plan  in  order  to  receive  basic  stale 
operating  grant  assistance.  Because  this 
Agency's  authorizing  legislation 
specifies  certain  information  and 
assurances  which  must  be  included  in 
this  state  plan,  it  would  not  be  legally 
permissible  to  substitute  a  different 
state  plan  for  this  purpose,  or  to  simplify 
the  state  plan  requirements.  Given 
timing  requirements,  it  would  be 
impractical  to  consolidate  these  plans 
with  other  state  plans.  Also,  Congress 
has  directed,  at  20  U.S.C.  954(m),  that 
information  gathered  through  these 
plans  be  used  to  provide  biennial 
reports  to  Congress  on  the  state  of  the 
arts. 

In  addition,  it  should  be  noted  that  for 

the  purposes  of  § 10,  the  National 

Endowment  for  the  Arts  (hereinafter 
"Arts  Endowment")  considers  the  basic 
state  grant  program  to  be  a  "formula 
grant  program"  not  subject  to  the 

application  forms  provision  of  $ _.10 

of  the  OMB  common  regulation. 
However,  as  a  matter  of  policy,  the 
agency  has  determined  to  adopt  the 

"Changes"  provision  at  § 30  of  the 

OMB  common  regulation  for  these 
grants.  Adoption  of  this  provision  would 
be  consistent  with  the  intent  of  Congress 
for  the  administration  of  this  program  as 
reflected  in  the  statutory  state  plan 
requirements  and  in  the  statutory 
requirement  (20  U.S.C.  9!)4(g)(l)|  that 
these  funds  be  used  only  for  projects 
and  productions  in  the  arts  which  meet 
certain  statutory  standards  or  goals. 

2.  Sections 40(e)  and 41(a)(7) 

of  the  OMB  common  regulation  allow 
grantor  agencies  to  waive  any 
performance  or  financial  reports 
required  by  the  regulations.  This  waiver 
authority  is  inconsistent  with  the 
provisions  of  section  10  (d)(1)  and 
(d)(2)(A)  of  the  Arts  Endowment's 
authorizing  legislation  [20  U.S.C.  959(d)). 
Section  10(d)(1)  provides:  'The 
Chairperson  of  the  National  Endowment 
for  the  Arts  .  .  .   shall  conduct  a  post- 
award  evaluation  of  projects, 
procedures,  and  programs  for  which 
financial  assistance  is  provided"  under 


section  5(c).  (Emphasis  supplied.) 
Subsection  (d)(2)(A)  requires  that: 

The  recipient  of  nnancial  assistance 
provided  by  either  of  the  Endowments  shall 
submit  to  the  Chairperson  of  the  Endowment 
involved — 

(i)  a  nnancial  report  containing  such 
information  as  the  Chairperson  deems 
necessary  to  ensure  thai  such  financial 
assistance  is  expended  in  accordance  with 
the  terms  and  conditions  under  which  it  Is 
provided:  and 

(ii)  a  report  describing  the  project, 
production  or  program  earned  out  with  such 
financial  assistance;  and 

(iii)  if  practicable,  as  determined  by  the 
Chairperson,  a  copy  of  such  project, 
production  or  program.  (Emphasis  supplied.) 

Because  of  the  statutory  requirements, 
the  Arts  Endowment  is  unable  to 
exercise  the  provisions  of  the  OMB 
common  regulation  regarding  waiver  of 
performance  and  financial  reports. 

3.  Section  \ 4  makes  the  OMB 

common  regulation  applicable  to  all 
grant  programs  except  where  the 
regulation  is  inconsistent  with  federal 
statutes  or  regulations.  The  common 
regulation  has  been  determined  to  be 
inconsistent  with  the  statutory  authority 
for  the  Challenge  Program  of  the 
National  Endowment  for  the  Arts  [20 
U.S.C.  954(1  )j.  In  creating  the  Challenge 
Program,  Congress  recognized  the 
necessity  of  broadening  the  range  and 
enlarging  the  number  of  sources  of 
financial  support  for  arts  institutions  as 
well  as  increasing  the  levels  of  support, 
thus  creating  a  more  effective  private- 
public  sector  partnership.  The  Challenge 
Program  encourages  grantees  to  improve 
and  integrate  their  program,  audience, 
and  financial  development  planning  to 
build  new  and  continuing  sources  of 
support  and  a  more  stable  pattern  of 
future  operations  and  growth.  In  meeting 
its  statutory  mandate,  the  Challenge 
Program  is  unique  in  every  phase  of  the 
grant  process — the  application,  the  grant 
purposes,  the  allowable  use  of  grant 
funds,  and  the  reporting  requirements. 

For  the  reason  stated  above.  § 10. 

"Forms  for  applying  for  grants." 

S 22.  "Allowable  costs. "  and 

S 41,  "Financial  reporting,"  of  the 

OMB  common  regulation  are  not 
applicable  to  grant  funds  awarded 
pursuant  to  subsection  3(1)  of  the  NFAH 
Act  (20  U.S.C.  954(1)1,  Challenge  grants. 
Congress  intended  Challenge  grants  to 
assist  arts  organizations  in  obtaining 
nonfederal  support  and  to  improve  their 
financial  stability  through  long-range 
financial  and  program  planning. 
Challenge  grant  applicants  must  supply 
specifically  tailored  financial  and 
programmatic  data  to  the  agency  to 


allow  the  agency  to  review  applications 
in  a  manner  consistent  with  the 
statutory  purpose  of  the  program. 
Grantejs  undir  the  Challenge  fVogram 
are  permitted  to  expend  funds  for 
purposes  that  in  some  instances  would 
not  be  consistent  with  applicable  cost 
principles.  Finally,  grantees  must 
maintain  and  report  financial  data 
beyond  that  required  by  standard  forms 
to  demonstrate  achievement  of  matching 
and  other  programs  requirements. 

Request  for  Comments 


Section . 


.10  of  the  OMB  common 


regulation  prescribes  use  by  state  and 
local  governmental  applicants  of 
common  application  forms  for  all  federal 
grant  programs  covered  by  the 
regulation,  with  the  exception  of  formula 
grant  programs.  As  explained  elsewhere 
in  this  preamble,  the  Arts  Endowment 
has  determined  that  its  primary  program 
of  assistance  to  the  states,  the  basic 
state  operating  grant  program,  is  a 
formula  grant  program  and  exempt  from 
this  requirement.  However,  state  and 
local  governments  are  eligible  recipients 
under  other  Arts  Endowment  programs 
and  would  be  affected  by  this 
requirement.  Given  the  orientation  of 
these  programs,  state  and  local 
governments  usually  constitute  only  a 
small  percentage  of  applicants  and 
recipients.  (The  programs  directed 
toward  support  of  local  arts  agencies 
and  arts  in  education  are  obvious 
exceptions  to  this.)  Currently,  each  of 
those  programs  requires  use  of  a  specific 
Arts  Endowment  application  form, 
approved  by  OMB.  which  provides 
information  needed  by  Arts  Endowment 
panels  to  evaluate  the  applications.  The 
Arts  Endowment  requests  comment 
from  the  public  as  to  the  impact  which 
use  of  the  common  application  form, 
with  the  Arts  Endowment's  existing 
application  forms  as  supplements, 
would  have  for  state  and  local 
government  applicants. 

List  of  Subjects  in  45  CFR  Part  1157 

Accounting,  Administrative  practice 
and  procedure.  Grant  programs — state 
and  local  government  recipients,  Grants 
Administration.  Reporting  and 
recordkeeping  requirements. 

It  is  proposed  that  Title  45  of  the  Code 
of  Federal  Regulations  be  amended  by 
adding  Part  1157  as  set  forth  at  the  end 
of  this  document. 
F.S.M.  HodsoU, 
Chairman,  National  Endowment  for  the  Art*. 
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PART  1157— UNIFORM 
ADMINISTRATIVE  REQUIREMENTS 
FOR  GRANTS  AND  COOPERATIVE 
AGREEMENTS  TO  STATE  AND  LOCAL 
GOVERNMENTS 

Subpart  A— General 

Sec. 

1157.1  Purpose  and  scope  of  this  part. 

1157.2  Scope  of  subpart. 

1157.3  Definitions. 

1157.4  Applicability. 

1157.5  Effect  on  other  issuances. 

1157.6  Exceptions. 

Subpart  B — Pre-Award  Requirements 

1157.10  Forms  for  applying  for  grants. 

1157.11  Slate  plans. 

1157.12  Special  grant  or  subgrant  conditions 
for  "high-risk"  grantees. 

Subpart  C— Post-Award  Requirements 

Financial  Administration 

1157.20  Standards  for  financial  management 
systems. 

1157.21  Payment  requirements. 

1157.22  Allowable  costs. 

1157.23  Period  of  availability  of  funds. 

1157.24  Matching  or  cost  sharing. 

1157.25  Program  income. 

1157.26  Non-Federal  audit. 

Changes.  Property  and  Subawards 

1157.30  Changes  under  discretionary 
(project)  awards. 

1157.31  Real  Property. 

1157.32  Equipment. 

1157.33  Supplies. 

1157.34  Copyrights. 

1157.35  Subawards  to  debarred  and 
suspended  parties. 

1157.36  Procurement. 

Reports,  Records  Retention,  and  Enforcement 

1157.40  Monitoring  and  reporting  program 
performance. 

1157.41  Financial  reporting. 

1157.42  Retention  and  access  requirements 
for  records. 

1157.43  Enforcement. 

1157.44  Termination  for  convenience. 

Subpart  D— Atter-ttie-Grant  Requirements 

1157.50  Closeoul. 

1157.51  Later  disallowances  and 
adjustments. 

1 1 57.52  Collection  of  amounts  due. 

Subpart  E— Entitlements  (Reserved) 
Authority:  20  U.S.C.  959(a)(l]. 


NATIONAL  ENDOWMENT  FOR  THE 
HUMANITIES 

45  CFR  Part  1174 

ADDRESS:  Comments  should  be  sent  to: 
Stephen  ).  McCleary.  Deputy  General 
Counsel,  National  Endowment  for  the 
Humanities,  1100  Pennsylvania  Avenue. 
NW..  Washington,  DC  20506,  (202)  786- 
0322. 


FOR  FURTHER  INFORMATION  CONTACT 

David  Wallace.  Grants  Officer,  .National 
Endowment  for  the  Humanities,  1100 
Pennsylvania  Avenue,  NW., 
Washington.  DC  20506,  (202)  786-0494. 
ADDITIONAL  SUPPLEMENTARY 
INFORMATION: 

Legislative  Override 

1.  Section 4  makes  the  common 

regulation  applicable  to  all  grant 
programs  except  where  the  regulation  is 
inconsistent  with  federal  statutes  or 
regulations.  The  common  regulation  has 
been  determined  to  be  inconsistent  with 
the  challenge  grant  program  of  the 
National  Endowment  for  the  Humanities 
(20  U.S.C.  956(h)].  In  creating  challenge 
grants  as  a  unique  program  of  grants, 
Congress  recognized  the  necessity  of 
broadening  the  range  and  enlarging  the 
number  of  sources  of  financial  support 
for  cultural  institutions  as  well  as 
increasing  the  levels  of  support,  thus 
creating  a  more  effective  private-public 
sector  partnership.  The  challenge  grant 
program  encourages  grantees  to  improve 
and  integrate  their  program,  audience, 
and  financial  development  planning  to 
build  new  and  continuing  sources  of 
support  and  a  more  stable  pattern  of 
future  operations  and  growth.  Thus  the 
challenge  grant  program  in  meeting  its 
mandate  is  unique  in  every  phase  of  the 
grant  process — the  application,  the  grant 
purposes,  the  allowable  use  of  grant 
funds,  and  the  reporting  requirements. 

For  the  reasons  stated  above, 

§ 22,  "Allowable  Costs."  of  the 

OMB  common  regulation  is  applicable 
to  grant  funds  except  challenge  grant 
funds  awarded  pursuant  to  subsection 
7(h)  of  the  National  Foundation  of  the 
Arts  and  the  Humanities  Act  of  1965,  as 
amended  (hereinafter  "NFAH  Act"),  (20 
U.S.C.  956(h)]  unless  otherwise  provided 
in  the  grant  agreement.  Congress 
intended  challenge  grants  to  assist 
humanities  organizations  in  obtaining 
nonfederal  support  and  to  improve  their 
financial  stability  through  long-range 
financial  and  program  planning.  Since 
the  passage  of  the  challenge  grant 
portion  of  the  Endowment's  statute,  the 
Endowment  has  consistently  taken  the 
position  that  grantees  under  the 
challenge  grant  program  are  permitted 
to  expend  funds  for  purposes  of 
endowment,  fundraising,  and  other  uses 
which  would  not  be  sanctioned  by 
applicable  cost  principles. 

2.  Potentially  § 11,  "State  Plans." 

of  the  Office  of  Management  and  Budget 
(OMB)  common  regulation  may  become 

inapplicable.  Section 11  allows 

states  to  "simplify,  consolidate,  and 
substitute  plans"  required  to  be 
submitted  to  federal  agencies  in  order  to 
receive  federal  assistance.  However. 


subsection  7(f)  of  the  .NTAH  Act,  [20 
U.S.C.  956(0].  provides  that  a  state 
applicant  may  apply  for  grant 
assistance,  or  in  the  absence  of  a  state 
application,  an  appropriate  entity  within 
the  state  may  apply  for  funding,  but  in 
either  case  applicants  are  required  to 
submit  a  specific,  statutorily  described, 
state  plan  in  order  to  receive  basic  grant 
assistance.  Although  thus  far  no  state 
has  applied  under  this  provision,  were  a 
state  to  apply,  because  the  Humanities 
Endowment's  authorizing  legislation 
specifies  certain  information  and 
assurances  that  must  be  included  in  the 
state  plan,  it  would  not  be  legally 
permissible  for  a  state  to  substitute  a 
different  state  plan  for  this  purpose,  or 
to  simplify  the  state  plan  requirements. 
Given  timing  requirements,  it  would  be 
impracticable  to  consolidate  these  plans 
with  other  state  plans.  In  the  event  a 
state  chose  to  apply  for  a  grant  under 
the  provisions  under  20  U.S.C.  956(f).  the 
Humanities  Endowment  would  consider 
that  application  to  be  a  "formula  grant 
program"  not  subject  to  the  application 

forms  provision  of  section 10  of  the 

OMB  model  for  these  grants. 

3.  Sections .40(e)  and 41(a)(7) 

of  the  OMB  common  regulation  allow 
grantor  agencies  to  waive  any 
performance  or  financial  reports 
required  by  the  regulations.  This  waiver 
authority  is  inconsistent  with  the 
provisions  of  subsections  10(d)(1)  and 
10(d)(2)(A)  of  the  Humanities 
Endowment's  authorizing  legislation  [20 
U.S.C.  959(d)].  Section  10(d)(1)  provides: 
"*  *  *  the  Chairperson  of  the  National 
Endowment  for  the  Humanities  shall 
conduct  a  post-award  evaluation  of 
projects,  productions,  and  programs,  for 
which  financial  assistance  is  provided" 
under  section  7(c).  (Emphasis  supplied.) 
Subsection  10(d)(2)(A)  requires  that: 

The  recipient  of  financial  assistance 
provided  by  either  of  the  endowments  shall 
submit  to  the  Chairperson  of  the  Endowment 
involved — 

(i)  a  financial  report  containing  such 
information  as  the  Chairperson  deems 
necessary  to  ensure  that  such  Tinancial 
assistance  is  expended  in  accordance  with 
the  terms  and  conditions  under  which  it  is 
provided; 

(ii)  a  report  describing  the  project, 
production,  or  program  carried  out  with  such 
flnancial  assistance:  and 

(iii)  if  practicable,  as  determined  by  the 
Chairperson,  a  copy  of  such  project, 
production,  or  program.  (Emphasis  supplied.) 

Because  of  the  statutory  requirement, 
the  Humanities  Endowment  is  unable  to 
excuse  the  various  provisions  of  the 
common  regulations  regarding  the 
performance  and  financial  reports. 
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Additional  Comments 

Section 10(b)  of  the  OMB 

common  regulation  limits  the  number  of 
copies  of  an  application  (an  original  and 
two  copies)  that  may  be  required  of 
state  and  local  governmental  applicants 

and  S 10(d)  prescribes  the  use  of  a 

common  application  form  fur  all  federal 
nonconslruction  progranis  covered  by 
the  regulations,  with  the  exception  of 
formula  grant  programs.  Although  the 
Elndowment  does  not  have  programs 
that  are  specifically  designed  to  provide 
grant  assistance  to  state  and  local 
governments  and  is  not  subject  to  the 
requirements  of  Executive  Order  12372. 
units  of  state  and  local  goverrunents  are 
eligible  to  apply  to  the  majority  of  the 
Endowment's  discretionary  grant 
programs  and  would  be  affected  by 
these  requirements.  Given  the 
orientation  of  these  programs,  stale  and 
local  governments  usually  constitute 
only  a  small  percentage  of  applicants 
and  recipients  of  grant  funds  under 
these  programs.  Currently,  each  of  these 
programs  requires  use  of  a  Humanities 
Endowment  standard  application  cover 
sheet,  approved  by  OMB.  which   . 
provides  information  needed  by  the 
Humanities  Endowment,  its  panels,  its 
reviewers,  and  its  National  Council  to 
evaluate  applications  which  are  in 
competition  with  one  another  and  which 
meets  the  reporting  requirements  of  the 
Federal  Assistance  Award  Data  System. 
To  be  able  to  insure  that  applications 
receive  a  thorough  and  objective  review 
in  the  Endowment's  comprehensive  peer 
review  process,  the  Endowment  has 
traditionally  requested  applicants  to 
submit  multiple  copies  of  an  application. 
A  distinction  should  be  made  between 
the  discretionary  grant  programs  the 
Endowment  administers  as  opposed  to 
entitlement  grant  programs  where  an 
applicant  must  meet  certain  statutory 
minimum  requirements  to  be  entitled  to 
receive  allocated  grant  funds.  Once  any 
applicant  voluntarily  elects  to  apply  to 
the  Endowment  for  discretionary  public 
funds,  the  applicant  should  properly 
bear  the  costs  of  applying,  not  the 
American  taxpayer.  Also,  if  units  of 
state  and  local  governments  are 
required  to  submit  no  more  than  an 
original  and  two  copies  of  an 
application,  there  is  concern  that, 
because  these  applications  will  have  to 
receive  separate  and  different  treatment, 
this  may  in  some  way  work  to  the 
detriment  of  this  category  of  applicants 
because  of  delays  caused  by  additional 
processing  required  for  these 
applications. 


List  of  Subjects  in  45  CFR  Part  1174 

Accounting.  Admimstrativt;  prtictice 
and  procedure,  Crant  prti^ranis — state 
and  local  government  rt'cipients.  Grants 
administration.  Reporting  and 
recordkeeping  requirements. 

It  is  proposed  at  Title  45  of  the  CFR  be 
amended  by  adding  Part  1174  as  set 
forth  at  the  end  of  this  document. 
Lynne  V.  Cheney, 

Chairman,  Sational  Endowment  for  the 
Humanities. 

PART  1174— UNIFORM 
ADMINISTRATIVE  REQUIREMENTS 
FOR  GRANTS  AND  COOPERATIVE 
AGREEMENTS  TO  STATE  AND  LOCAL 
GOVERNMENTS 

Subpart  A — Generai 

1174.1  PurpoM  and  scope  of  this  part. 

1174.2  Scope  of  aubpart. 
1174  3  Defmltioni. 
1174.4  Apphcability. 

1174.6    Effect  on  other  issuances. 
1174.6     Elxceptions. 

Subpart  B — Pre-Award  Requirements 

1174.10  Forms  for  applying  for  grants. 

1174.11  Stale  plans. 

1174.12  Special  grant  or  subgrant  conditions 

for  "hijjh  risk"  jir;intiT>; 

Subpart  C — Post-Award  Requirements 
Financial  Administration 

1174.20  Standards  for  financial  management 
systems. 

1174.21  Payment  requirements. 

1174.22  Allowable  coats. 

1174.23  Period  of  availability  of  funds. 

1174.24  Matching  or  cost  sharing. 

1174.25  Program  income. 
1174.28    Non-Federal  audit. 

Changes,  Property  and  Subawards 

1174  30     Changea  under  discretionary 
(project)  awards. 

1174.31  Real  Properly. 

1174.32  Equipment. 

1174.33  Supplies. 

1174.34  Copyrights. 

1174.35  Subawards  to  debarred  and 
suspended  parties. 

1174  36    Procurement. 

Reports.  Rixxxtis  Rentention.  and 
Enforcement 

1174.40  Monitoring  and  reporting  program 
performance. 

1174.41  Financial  reporting. 

1174.42  Rentention  and  access  requirements 
for  records. 

1174.43  Enforcement. 

1174.44  Termination  for  convenience. 

Sut>part  D — Aftef-tt>e-<ir«nt  Reqirtrements 

1174  jO     Closeout. 

1174.51  Late  disallowances  and 
adjustments. 

1174.52  Collection  of  amounts  du«. 


Subpart  E— Entitlements  |Res«fv«<11 
Autlionly:  20  L'.S.C.  969(b)(1). 

Institute  of  Museum  Services 

45  CFR  Pan  1183 

ADDRESS:  Comments  should  be  sent  to: 
Lois  Burke  Shcpard.  Institute  of  Museum 
Services.  Rm  510,  1100  Pennsylvania 

Ave  ,  NVV.,  Washington,  DC  20506, 

FOR  FURTHER  INFORMATION  CONTACT: 

Ruth  We.int,  (202)  786-0639, 

ADOITIONAl.  SUIPPLEMENTARV 

information:  The  Institute  of  Museum 
Services  is  proposing  the  inclusion  in  its 
regulations  of  a  new  part  that  would 
incorporate  the  revised  OMH  Cin:uiar 
A-102  containing  government-wide 
application  and  other  requirements 
applicable  to  grants  to  State,  local,  and 
federally-recognized  Indian  tribal 
governments.  Van  118.3  of  Title  45  of  the 
Code  of  Federal  Regulations,  The  n»»w 
part  would  incorporate  the  revised  OMH 
Circular  A-102  containing  government- 
wide  application  and  other  requirements 
applicable  to  grants  to  State,  local,  and 
federally-recognized  Indian  tribal 
governments.  Part  1183  would  apply 
generally  to  applications  by  those 
applicants  to  the  Institute  of  Museum 
Services  for  grants  under  general 
operating  support  and  conservation 
project  support  programs. 

The  regulations  in  Part  1183  reflect  a 
government-wide  study  of  the 
provisions  of  Circular  A-102  designed  to 
simplify  its  provisions  and  reduce 
grantee  burden.  The  study  whs 
conducted  by  an  interagency  task  fon» 
under  the  President's  Council  on 
Management  Improvement 

For  the  most  part,  these  regulations 
should  involve  little  change  in  the 
administration  of  IMS  programs.  The 
present  regulations  indicate  the 
applicability  of  A-102  principles  to 
record  keeping  requirements  and  fiscal 
control  and  fund  accounting  procedures. 
However,  inclusion  of  the  text  of  the 
Circular  in  comprehensive  regulations 
may  result  in  greater  focus  on  those 
provisions  in  the  administration  and 
monitoring  of  IMS  grants.  Moreover,  in  a 
few  areas,  significant  change  may  be 
encountered  and  comments  are  invited 
on  them. 

Comment  is  particularly  invited  on 
proposed  regulations  which  call  for  the 
submission  of  applications  covered  by 
OMB  Circular  A-102  on  the  povpmment- 
wide  standarii  request  for  federal 
assistance  rather  than  the  application 
face  sheet  presently  used  hy  IMS.  This 
change  might  result  in  the  submission  of 
different  application  forms  by  applicant 
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museums  which  are  units  of  State,  local, 
and  federally-recognized  Indian  tribal 
governments.  Copies  of  the  current 
government-wide  standard  request  for 
federal  assistance  as  well  as  the  current 
IMS  application  face  sheet  are  available 
to  commenters  from  IMS. 

List  of  Subjects  In  45  CFR  Part  1183 

Accounting.  Administrative  practice 
and  procedure.  Grant  programs — 
Museum,  national  boards,  Grants 
administration.  Insurance.  Reporting 
and  recordkeeping  requirements. 

It  is  proposed  that  Title  45  of  the  Code 
of  Federal  Regulations  be  amended  by 
adding  Part  1183  as  set  forth  at  the  end 
of  this  document. 
Lois  Burke  Sbepard. 
Director. 

PART  1183— UNIFORM 
ADMINISTRATIVE  REQUIREMENTS 
FOR  GRANTS  AND  COOPERATIVE 
AGREEMENTS  TO  STATE  AND  LOCAL 
GOVERNMENTS 

Sul>part  A — General 

Sec. 

1183.1  Purpose  and  scope  of  this  part. 

1183.2  Scope  of  subpart. 

1183.3  Definitions. 

1183.4  Applicability. 

1183.5  Effect  on  other  Issuances. 

1183.6  Exceptions 

Subpart  B — Pre-Award  Requirements 

1183.10     Forma  for  applying  for  grants. 
1183.11 

1183.12    Special  grant  or  aubgrant  conditions 
for  "hiRh-risk"  grantees. 

Subpart  C— Post-Award  Requirements 

Financial  .Administration 

1183.20  Standards  for  financial  management 
systems. 

1183.21  Payment  requirements. 

1183.22  Allowable  costs. 

1183.23  Period  of  availsbilify  of  funds 

1103.24  Matching  or  cost  shanng. 

1183.25  Program  income. 
1183.28     Non  Federal  audit. 

Changes,  Property,  and  Subawards 

1183.30  Changes  under  discretionary 
(project)  awards. 

1183.31  Real  property. 

1183.32  Equipnwnf. 

1183.33  Supplies. 

1183.34  Copyrights. 

1183.35  Subawards  to  debarred  and 
suspended  parties. 

1183.36  Procuren[\ent. 

Reports.  Records  Retentioo.  tod  EnforceineDl 

1183  40     Monitoring  and  reporting  program 
performanre. 

1183.41  Financial  reporting. 

1183.42  Retention  end  access  requirements 
for  records. 

1183.43  Enforcement. 

118344    Termination  for  convenience. 


Subpart  [>— Aftef-ttte-Grant  Be<»ulrements 
1183.30     Closeout. 

1183.51  Later  disallowances  and 
adjustments. 

1183.52  Collection  of  amounts  due. 

Subpart  E— CntMlements  (Reserved] 

Autbority:  20  L'.S.C.  961068. 


ACTION 

45  CFR  Part  1234 

ADDRESS:  Comments  should  be  sent  to: 
Kirby  L  McColIum,  Chief.  Grants 
Management  Branch,  ACTION.  806 
Connecticut  Avenue.  NVV.,  Room  P^03, 
Washington,  IX:  20525. 
FOR  FURTHER  INFORMATION  CONTACT". 
Kirby  L  McCoIlum.  (202)  634-9150. 

List  of  Subjects  In  45  CFR  Part  1234 

Accounting,  Administrative  practice 
and  procedure.  Grant  programs — 
Volunteer  services.  Grants 
administration,  Reporting  end 
recordkeeping  requirements. 

It  is  proposed  that  Title  45  of  the  Code 
of  Federal  Regulations  be  amended  by 
adding  Part  1234  as  set  forth  at  the  end 
of  this  document. 
Alex  Becerra, 

Acting  Executive  Officer.  Office  of 
Management  and  Budget 

PART  1234— UNIFORM 
ADMINISTRATIVE  REQUIREMENTS 
FOR  GRANTS  AND  COOPERATIVE 
AGREEMENTS  TO  STATE  AND  LOCAL 
GOVERNMENTS 

Subpart  A — Generai 

Sec. 

1234.1  Purpose  and  scope  of  this  part. 

1234J2  Scope  of  subpart, 

1234.3  Definitiona. 

1234.4  Applicability. 

1234.5  Effect  on  other  issuances. 
1234  6  Exceptions. 

Sut>p8rt  B— Pre-Award  Requirements 

1234.10  Forms  for  applying  for  grants. 

1234.11  State  plans, 

1234  12     Special  grant  or  subgrant  conditions 
for    high-nsl*.  grantees. 

Subpart  C— Pt>«t-Award  Requirements 

Financial  Administratioo 

1234.20  Standards  for  financial  management 
systems. 

1234.21  Payment  requirements. 

1234.22  Allowable  costs. 

1234.23  Penodofavailabihty  of  funds. 

1234.24  Matching  or  cost  sharing. 

1234.25  Program  income. 
12.54.26    Non-Federal  audit. 

Changes,  Property,  and  Subawards 

1234.30  Changes  under  discretionary 
(project)  awards. 

1234.31  Real  property. 

1234.32  Equipment. 


1234,33     Supplies. 
1234  34     Copyrights. 

1234.35  Subawards  to  debarred  and 
suspended  parties. 

1234.36  I^curement. 

Reports,  Records  Retentkm,  and  EnforcameDi 

1234.40  Monitoring  and  reporting  program 
performance. 

1234.41  Financial  reporting. 

1234.42  Retention  and  access  requirements 
for  records. 

1234.43  Enforcement. 

1234.44  Termination  for  convenience 

Subpart  D— After-ttie-Grarrt  Requiremefrts 

1234.50  Closeout. 

1234.51  Later  disallowances  and 
adjustments. 

1234.52  Collection  of  amounts  due. 

Subpart  E— Entitlements  IReserved] 

Authority:  Pub.  L  93-113:  42  U.S.C.  4951,  et 
seq.:  42  U.S.C.  5060. 

COMMISSION  ON  THE  BICENTENNIAL 
OF  THE  UNITED  STATES 
CONSTFTUTION 

45  CFR  Part  2015 

ADDRESS:  Comments  should  be  sent  to: 
Commission  on  the  Bicentennial  of  the 
United  States  Constitution,  Office  of  the 
General  Counsel.  736  Jackson  Place 
NW.,  Washington.  DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joseph  B.  McGrath,  General  Counsel. 
Commission  on  the  Bicentennial  of  the 
United  States  Constitution.  736  Jackson 
Place  NW.,  Washington,  DC  20503  (202) 
275-9178. 

List  of  Subjects  in  45  CITR  Part  2015 

Accounting,  Administrative  practice 
and  procedure.  Grant  programs,  Grants 
administration.  Reporting  and 
recordkeeping  requirements. 

It  is  proposed  that  Title  45  of  the  Code 
of  Federal  Regulations  be  amended  by 
adding  a  new  Part  2015  as  set  forth  at 
the  end  of  this  document. 
Mark  W.  Cannon, 
Staff  Director. 

PART  2015— UNIFORM 
ADMINISTRATIVE  REQUIREMENTS 
FOR  GRANTS  AND  COOPERATIVE 
AGREEMENTS  TO  STATE  AND  LOCAL 
GOVERNMENTS 

Subpart  A — General 

Sec. 

2015.01  Purpose  and  scope  of  this  part. 

2015.02  Scope  of  subpart. 

2015.03  Definitions. 
201SX)4  Applicability. 

2015.05    Elffect  on  other  issuances. 
2015X16    Exceptions. 
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Subpart  B— Pre-Award  Requirement* 

2015.11)     Forms  for  applying  for  grnnts. 

2015.11  Stale  plans. 

2015.12  Special  grant  or  subgrant  conditions 
for  "high-risk"  recipients. 

Subpart  C— Post-Award  Requirement* 

Financial  Administration 

2015.20  Standards  for  flnancial  management 
systems. 

2015.21  Payment  requirements. 

2015.22  Allowable  costs. 

2015.23  Period  of  availability  of  funds. 

2015.24  Matching  or  cost  sharing. 

2015.25  Program  income. 

2015.26  Non-Federal  audit. 

Changes.  Property,  and  Subawards 

2015.30  Changes  under  discretionary 
(project  awards). 

2015.31  Real  property. 

2015.32  Equipment. 

2015.33  Supplies. 

2015.34  Copyrights. 

2015.35  Subawards  to  debarred  and 
suspended  parties. 

2015.36  Procurement. 

Reports.  Records  Retention,  and  Enforcement 

2015.40  Monitoring  and  reporting  program 
performance. 

2015.41  Financial  reporting. 

2015.42  Retention  and  access  requirements 
for  records. 

2015.43  Enforcement. 

2015.44  Termination  for  convenience. 

Subpart  D — After-lhe-GranI  Requirements 

2015.50  Closeout. 

2015.51  L.ater  disallowances  and 
adjustments. 

2015.52  Collection  of  amounts  due. 

Subpart  E— Entltlemflnts  (Reserved] 

.•\uthorily:  Pub.  L.  98-101  as  amended  and 
Pub.  L  99-194. 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

I OST  Docket  No.  44910;  NoUce  No.  87-10] 

49CFR  Part  18 

ADDRESS:  Interested  persons  should 
submit  comments  to  Docket  Cleric.  OST 
Docket  No.  44910,  Department  of 
Transportation.  400  Seventh  Street.  SW.. 
Room  10421,  Wnshingtun.  DC  20590. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  E.  Ventura,  Department  of 
Transportation.  Office  of  Acquisition 
and  Grant  Management — M-63.  400 
Seventh  Street.  SW.,  Room  9100, 
WashinKfon,  DC  20590.  (202)  366-4286. 

ADDITIONAL  SUPPLEMENTARY 
INFORMATION: 

Background 

Most  significant  changes  are  noted  in 
the  common  preamble.  Also  to  be  noted, 
is  the  Federahsm  provision  of  the 


common  rule  that  would  allow  States  to 
use  their  own  laws  and  procedures  for 
equipment  acquired  with  Federal  grant 
funds.  This  provision  could  result  in  a 
State  retaining  the  sales  proceeds  of 
equipment  acquired  with  Federal  grant 
funds  if  the  States  procedures  do  not 
provide  for  reimbursement  to  Federal 
agencies  for  their  share  of  equipment 
that  is  no  longer  retained  for  State  use. 

Deviations 

Because  of  existing  statutes  or  to 
reduce  Federal  red  tape  the  Department 
proposes  to  not  comply  with  some  of  the 
sections  of  the  common  rule.  These 
proposed  deviations  are  listed  below. 
Comments  are  requested  on  the 
proposed  deviations  that  are  not 
required  by  statute.  The  deviations  not 
required  by  statute  must  be  approved  by 
the  Office  of  Management  and  Budget, 
and  if  approved,  will  be  issued  as  final 
in  the  final  rule. 

Section 10,  Forms  for  Applying 

for  Grants.  The  Federal  Highway 
Administration  proposes  to  require  its 
own  application  forms  and  procedures. 
The  use  of  nonstandard  forms  is 
justiHed  because  the  standard 
application  form  required  by  the 
common  rule  would  serve  no  useful 
purpose  in  the  Federal  Highway 
Administration  (FHWA)  programs. 
Funds  for  these  programs,  for  the  most 
part,  are  apportioned  to  the  States  by 
statutory  formula.  The  States  then 
initiate  the  necessary  actions  to  receive 
those  funds.  Under  highway  programs, 
annual  programs  of  proposed  projects 
are  submitted  by  the  State  highway/ 
transportation  agencies  as  required  by 
23  U.S.C.  104(r).  105,  and  307(c).  FHWA 
reviews  and  approves  the  annual 
programs  which  form  the  basis  for  all 
subsequent  individual  project 
applications/approvals.  Only  projects 
listed  in  the  approved  program  are 
eligible  for  Federal  assistance.  23  U.S.C. 
106(a)  specifies  the  project  application 
process  for  the  highway  program.  State 
highway/transportation  agencies  are 
required  to  submit  surveys,  plans, 
specifications,  and  estimates  (PS&E)  for 
each  proposed  project.  FHWA  approval 
of  this  submission  constitutes  formal 
project  authorization.  Since  the  States 
must  submit  a  PS4E  package  for  every 
project,  the  submission  of  an  application 
form  with  redundant  information  in  each 
package  would  only  result  in  additional 
paperwork. 

We  estimate  that  on  a  nationwide 
basis,  the  States  would  have  to  submit 
more  than  100  preapplication  forms  each 
year,  and  5,000  application  forms  each 
month.  We  continue  to  believe  the  State 
and  Federal  governments  would  be 
better  served  by  using  FHWA 


procedures.  FHWA  was  exempted  from 
the  requirements  of  Attachment  M, 
Standard  Forms  for  Applying  for  Federal 
Assistance,  in  1974. 

Section .20,  Standards  for 

Financial  Management  Systems.  Section 
15  of  the  Urban  Mass  Transportation 
(UMT)  Act  of  1964,  as  amended,  as 
implemented  by  49  CFR  Part  630, 
establishes  a  requirement  for  a  uniform 
system  of  accounts  and  records  and  a 
uniform  reporting  system  for  certain 
grantees. 

Section .21.  Payment 

Requirements.  23  U.S.C.  121  limits 
payments  to  States  for  highway 
construction  projects  to  the  Federal 
share  of  the  costs  of  construction 
incurred  to  date,  plus  the  Federal  share 
of  the  value  of  stockpiled  materials. 

Section .22.  Allowable  Costs. 

Sections  3(1)  and  9(p)  of  the  UMT  Act  of 
1964,  as  amended,  authorize  the 
Secretary  of  Transportation  to  include  in 
the  net  project  cost  the  amount  of 
interest  earned  and  payable  on  bonds 
issued  by  the  State  or  local  public  body 
to  the  extent  that  the  proceeds  of  such 
bonds  have  actually  been  expended  in 
carrying  out  such  project  or  portion 
thereof. 

Section .22,  Allowable  Costs. 

Section  9(j)  of  the  UMT  Act  of  1964.  as 
amended,  authorizes  grants  to  finance 
the  leasing  of  facilities  and  equipment 
for  use  in  mass  transportation  services 
provided  leasing  is  more  cost  effective 
than  acquisition  or  construction. 

Subsection .22(b).  Allowable 

Costs.  23  U.S.C.  302(a)  has  been 
interpreted  for  more  than  60  years  to 
rule  out  general  administrative  and 
overhead  costs  of  State  highway 
agencies  as  eligible  costs  for 
reimbursement.  As  such,  the  overhead 
cost  principles  of  OMB  Circular  A-87 
are  not  applied  to  these  State  agencies. 

Section .24,  Matching.  23  U.S.C. 

121(a)  permits  reimbursement  for  actual 
construction  cost  incurred  by  States  for 
highway  construction  projects.  Except 
for  private  donations  of  right-of-way. 
contributions  and  donations  are  not 
considered  State  costs,  and  are  not 
allowable  for  matching  purposes  for 
highway  construction  contracts.  23 
U.S.C.  323  permits  private  donations  of 
right-of-way  to  be  used  for  a  States 
matching  share,  and  establishes 
procedures  for  determining  the  fair 
market  value  of  such  donated  right-of- 


_^4,  Matching.  Section 


way. 

Section . 
4(a)  of  the  UMT  Act  of  1964,  as 
amended,  provides  that  the  Federal 
grant  for  any  project  to  be  assisted 
under  Section  3  of  the  UMT  Act  of  1964. 
as  amended,  shall  be  in  amount  equal  to 


75  percent  of  the  net  project  costs.  Net 
project  costs  is  defined  as  that  portion 
of  the  cost  of  the  project  which  cannot 
be  reasonably  financed  from  revenues. 

Section 24.  Matching.  Section 

18(e)  of  the  UMT  Act  of  1964.  as 
amended,  limits  the  Federal  share  to  80 
percent  of  the  net  cost  of  construction, 
as  determined  by  the  Secretary  of 
Transportation.  The  Federal  share  for 
the  payment  of  subsidies  for  operating 
expenses,  as  defined  by  the  Secretary, 
shall  not  exceed  50  percent  of  the  net 
cost  of  such  operating  expense  projects. 

Section 24(c),  Valuation  of 

Donated  Services.  This  section  allows 
for  the  contribution  of  nongrantce 
donated  services  toward  the  non- 
Federal  share.  Section  ."ig  of  the 
Department  of  Transportation  Act  (49 
U.S.C.  1654(g))  limits  in-kind  service 
contributions  under  the  Local  Rail 
Service  Assistance  Program  to  "the  cash 
equivalent  of  State  salaries  for  State 
public  employees  working  in  the  State 
rail  assistance  program,  but  not 
including  overhead  and  general 
administration  costs." 

Section 25,  Program  Income. 

Section  3(a)(1)(D)  of  the  UMT  Act  of 
1964,  as  amended,  provides  that  the 
Secretary  shall  establish  requirements 
for  the  disposition  of  income  derived 
from  appreciated  land  values.  Specific 
requirements  are  contained  in  grant 
agreements. 

Section 25,  Program  Income.  The 

legislative  history  of  section  4(a)  of  the 
UMT  Act  of  1964.  as  amended, 
addresses  treatment  of  program  income. 
Except  for  grants  awarded  under  section 
6,  section  16(b)(2)  or  Section  18  of  the 
UMT  Act  of  1964,  as  amended,  grantees 
may  retain  program  income  for 
otherwise  allowable  capital  or  operating 
expenses. 

Section 25,  Program  Income. 

Section  9(k)  of  the  UMT  Act  of  1964,  as 
amended,  excludes  from  program 
income  any  revenues  received  from  the 
sale  of  advertising  and  concessions  in 
excess  of  fiscal  year  1985  levels. 

Section 25,  Program  Income.  23 

U.S.C.  156  requires  that  State  must 
charge,  as  a  minimum,  fair  market  value 
for  sale,  lease,  or  use  of  right-of-way 
airspace  for  non-transportation 
purposes  and  that  such  income  must  be 
used  for  projects  eligible  under  23  U.S.C. 

Section 31(c),  Real  Property.  23 

U.S.C.  103(e)  (5),  (6),  and  (7)  provide  that 
States  are  not  required  to  repay  the 
Highway  Trust  fund  for  the  cost  of  right- 
of-way  and  other  items  when  certain 
segments  of  the  Interstate  System  are 
withdrawn  and  the  property  is  used  for 
public  transportation,  conservation,  or 
recreational  purposes. 


Section 


.36,  Procurement.  23 


U.S.C.  112(a)  directs  the  Secretary  to 
require  recipients  of  highway 
construction  grants  to  use  bidding 
methods  that  are  "effecive  in  securing 
competition."  The  Secretary  proposes  to 
continue  using  the  detailed  construction 
contracting  procedures  contained  in  23 
CFR  Part  635,  Subpari  A. 

Section 36.  Procurement.  Section 

3(a)(2)(C)  of  the  UMT  Act  of  1964.  as 
amended,  prohibits  the  use  of  grant  or 
loan  funds  to  support  procurements 
utilizing  exclusionary  or  discriminatory 
specifications. 

Section J6,  Procurement.  46 

U.S.C.  1241(b)(1)  and  46  CFR  Part  381 
imposes  cargo  preference  requirements 
on  the  shipment  of  foreign  made  goods. 

Section 36,  Procurement.  Section 

165  of  the  Surface  Transportation 
Assistance  Act  of  1982,  49  U.S.C.  1601. 
section  337  of  the  Surface 
Transportation  and  Uniform  Relocation 
Assistance  Act  of  1987,  and  49  CFR 
Parts  660  and  661  impose  Buy  America 
provisions  on  the  procurement  of  foreign 
products  and  materials. 

Section 36,  Procurement.  23 

U.S.C.  112(b)  provides  for  an  exemption 
to  competitive  bidding  requirements  for 
highway  construction  contracts  in 
emergency  situations. 

Section 36,  Procurement.  23 

U.S.C.  112(d)  requires  concurrence  by 
the  Secretary  before  highway 
construction  contracts  can  be  awarded. 

Section _.36,  Procurement.  23 

U.S.C.  112(e)  requires  standardized 
contract  clauses  concerning  site 
conditions  suspension  of  work,  and 
material  changes  in  the  scope  of  the 
work  for  highway  construction 
contracts. 

Section 36,  Procurement.  23 

U.S.C.  140(b)  authorizes  the  preferential 
employment  of  Indians  on  Indian 
Reservation  road  projects  and  contracts. 

Section 36.  Procurement.  Section 

12(b)(4)  of  the  UMT  Act  of  1964,  as 
amended,  and  23  U.S.C.  112(b)(2)  extend 
the  use  of  qualifications-based  (e.g., 
architectural  and  engineering  services) 
contract  selection  procedures  to  other 
areas  and  require  that  such  contracts 
shall  be  awarded  in  the  same  manner  as 
Federal  contracts  for  architectural  and 
engineering  services  are  negotiated 
under  Title  IX  of  the  Federal  Property 
and  Administrative  Services  Act  of  1949, 
or  equivalent  State  qualifications-based 
requirements. 

Subsection 36(c),  Competition. 

Section  105(f)  of  the  Surface 
Transportation  Assistance  Act  of  1982, 
Section  106(c)  of  the  Surface 
Transportation  and  Uniform  Relocation 
Assistance  Act  of  1987,  and  49  CFR  Part 
23  impose  requirements  for  the 


participation  of  disadvantaged  business 
enterprises. 

Subsection 36(d),  Methods  of 

Procurement  to  be  Followed.  Section  308 
of  the  Surface  Transportation  Act  of 
1982,  49  U.S.C.  1608(b)(2).  authorzies  the 
use  of  competitive  negotiation  for  the 
purchase  of  rolling  stock  as  appropriate. 

Subsection 40(c),  Construction 

Performance  Reports.  Section  12(h)  of 
the  UMT  Act  of  1964,  as  amended, 
requires  pre-award  testing  of  new  buses 
and  other  rolling  stock. 

Section 41,  Financial  Reporting. 

The  Federal  Highway  Administration 
proposes  to  require  State  recipients  to 
use  FHWA  or  State  financial  reports  as 
opposed  to  the  standard  forms 
referenced  in  the  common  rule.  Since  the 
1960's,  FHWA  has  had  direct  access  to 
State  financial  and  project  data  through 
the  use  of  computerized  accounting  and 
billing  systems.  The  State  and  Federal 
systems  are  fully  integrated  in  that  the 
data  produced  by  the  State  is  entered 
directly  into  FHWA's  accounting 
system.  FHWA's  reporting  system  was 
officially  exempted  from  the  financial 
reporting  requirements  of  OMB  Circular 
A-102  (Attachment  H)  in  1975.  Requiring 
the  use  of  the  standard  forms  would: 

a.  Cause  the  State  highway/ 
transportation  agencies  and  FHWA  to 
make  modifications  to  existing 
accounting  and  billing  systems  to 
accommodate  the  standard  forms. 

b.  Increase  paperwork  and  reporting. 
(We  estimate  on  a  nationwide  basis  the 
States  would  have  to  submit 
approximately  60,000  project  claim 
forms  each  month.  Using  FHWA 
procedures,  the  States  submit  only  200 
vouchers  each  month.) 

c.  Not  be  practical  for  highway 
programs  since  the  standard  forms  do 
not  provide  fon 

(1)  More  than  one  appropriation  code, 
or  more  than  one  Federal  fund 
participation  ratio.  (Accordingly,  the 
numerous  split-funded  projects  would 
require  a  separate  voucher  for  each  of 
the  funds  and  each  participation  ratio  on 
each  project.) 

(2)  Separate  identification  of  project 
costs  which  are  not  eligible  for  Federal 
participation  and  not  allocable  to  the 
State's  share,  i.e.,  costs  incurred  for 
construction  engineering  in  excess  of 
statutory  limitation,  costs  incurred  in 
excess  of  project  requirements,  costs  of 
betterments  or  in  excess  of  standards, 
costs  incurred  prior  to  authorization  and 
approval,  etc. 

(3)  Any  adjustments  or  changes 
necessary  to  be  applied  by  FHWA 
against  the  billed  amount.  (The  current 
system  allows  for  reduction  or 
adjustment  of  a  State's  claim  for 
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erroneous  costs,  deficiencies  discovered 
during  review  processes,  changes  in 
highway  system  designation,  errors,  and 
similar  problems.) 

We  continue  to  believe  the  Stale  and 
Federal  governments  would  be  better 
served  by  using  P'HWA  forms  and 
procedures. 

The  above  justification  includes  all 
FHWA  programs  even  though  some  of 
the  references  may  not  apply  to  a 
specific  program,  such  as  the  Motor 
Carrier  Safety  Grant  Program.  Since  all 
programs  are  administered  in 
accordance  with  the  processes 
described  above,  it  would  be 
appropriate  for  the  waivers  to  apply  to 
all  programs. 

Section .41.  Financial  Reporting. 

The  National  Highway  Traffic  Safety 
Administration  (NHTSA)  proposes  to 
use  existing  State  forms  for  financial 
reporting.  NHTSA's  financial  system 
allows  for  utilization  of  State  forms  for 
financial  reporting.  The  requirements  of 
this  section  would  require  a  major 
reconstruction  of  a  State's  financial 
management  system  that  would  Increase 
the  complexity  and  amount  of  financial 
reporting  rather  than  simplifying 
procedures  and  paperworlc. 

This  position  was  supported  in  1973 
by  those  Governor's  Highway  Safety 
Representatives  whom  NHTSA 
consulted  in  requesting  a  waiver  to 
Attachment  H  of  0MB  Circular  A-102. 
The  consensus  of  eight  State  program 
officials  was  that  the  States  would  have 
to  modify  their  existing  systems  if  the 
financial  reporting  requirements  set 
forth  In  Attachment  H  were  mandated 
by  0MB.  The  State  officials  indicated 
that  the  standard  forms  would  not 
simplify  their  operations  but  would  add 
more  work,  because  State  highway 
safety  offices  do  not  require  such  detail 
in  support  of  request  for  reimbursement. 
NHTSA's  program  level  management 
concept,  expressed  in  the  Annual 
Highway  Safety  Plan  and  implemented 
by  each  State  in  fiscal  year  1972, 
resulted  in  decentralizing  the 
decisionmaking  to  the  States  in  dealing 
with  sub-grantees.  This  action 
significantly  reduced  the  flow  of  paper 
from  the  States,  both  as  to  applications 
and  reimbursement  requests.  NHTSA 
deals  directly  with  each  State  as  a 
single  grantee,  relying  on  the  State's 
internal  mechanisms  to  carry  out  the 
details  of  administration.  Under  the 
Highway  Safety  Plan.  States  submit  a 
single  document  for  approval,  which 
consists  of  program  areas.  Within  each 
of  these  areas,  a  description  of  the 
proposed  projects  Is  given,  or  a 
description  of  the  criteria  for  project 
selection.  Program  funds  are  then 


obligated  on  the  program  area  basis  and 
the  liquidation  of  obligations  (payment 
of  claims)  must  be  consistent  for 
accounting  and  reporting  purposes. 
Changing  the  method  of  payment  would 
result  in  reducing  the  level  of 
management  to  the  project  level. 

Impact  Analyses 

Executive  Order  12291  and  DOT 
Regulatory  Policies  and  Procedures 

Executive  Order  12291  requires  that  a 
regulatory  impact  analysis  be  prepared 
for  "major "  rules  which  are  defined  in 
the  Order  as  any  rule  that  has  an  annual 
effect  on  the  national  economy  of  $100 
million  or  more,  or  certain  other 
specified  effects. 

We  intend  the  proposed  regulations  to 
result  in  savings  to  State  and  local 
governments  in  the  costs  of 
administering  grants.  However,  we  do 
not  believe  that  the  regulations  will 
have  an  annual  economic  effect  of  $100 
million  or  more  or  the  other  effects  listed 
In  the  Order.  For  this  reason,  we  have 
determined  that  these  regulations  are 
not  a  major  rule  within  the  meaning  of 
the  Order. 

This  common  rule  restates,  in 
regulatory  form,  most  of  the  provisions 
of  0MB  Circular  A-102  that  had  been 
Implemented  in  our  program  regulations 
and  directives.  In  addition,  some  of 
provisions  of  the  regulation  that  were 
not  in  Circular  A-102.  or  are  different 
from  Circular  A-102,  will  reduce  the  red 
tape  burden  on  our  grantee.  Because  of 
this,  we  certify  that  this  regulation  is 
nonsignificant  under  the  Department  of 
Transportation's  Regulatory  Policies  and 
Procedures. 

Regulatory  Flexibility  Act  of  1980 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  605(b))  requires  that,  for  each  rule 
with  a  "significant  economic  impact  on 
a  substantial  number  of  small  entities," 
an  analysis  be  prepared  describing  the 
rule's  Impact  on  small  entities  and 
identifying  any  significant  alternatives 
to  the  rule  that  would  minimize  the 
economic  impact  on  small  entitles. 

We  certify  that  these  regulations  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
because  they  do  not  affect  the  amount  of 
funds  provided  in  the  covered  programs, 
but  rather  modify  and  update 
administrative  and  procedural 
requirements. 

Paperwork  Reduction  Act 

The  recordkeeping  and  Information 
collection  requirements  included  in 
these  regulations  have  been  submitted 
or  are  simultaneously  being  submitted 
for  approval  to  0MB. 


List  of  Subjects  In  49  CFR  Pari  IB 

Accounting.  Administrative  practice 
and  procedure,  Grant  programs.  Grants 
administration.  Insurance.  Reporting 
and  recordkeeping  requirements. 

It  is  proposed  to  amend  Title  49  of  the 
Code  of  Federal  Regulations  as  set  forth 
below. 

Issued  thii  3rd  day  of  June  1967  at 

Wanhington.  D  C 
ElizatMth  Hanford  Dola, 

Secretary  o'  Transportalion. 

1  Part  18  is  added  as  set  forth  at  the 
end  of  this  document. 

PART  1»— UNIFORM  ADMINISTRATIVE 
REQUIREMENTS  FOR  GRANTS  AND 
COOPERATIVE  AGREEMENTS  TO 
STATE  AND  LOCAL  GOVERNMENTS 

Subpart  A— OancraJ 

S#c 

18  1  Purpose  and  acope  of  this  part, 

18.2  Scope  of  subpart. 

18.3  Derinitlons. 
ia.4  Applicability. 

18.S    Effect  on  other  issuances. 
18.B     Kxceptjons. 

Subpart  B — Pr*-Aw*rcl  R»qulr*m*nta 

18  10    Forms  for  applying  for  grants. 

18.11     Stale  plans. 

18 12    Special  grant  or  subgrant  conditions 

for  "highrisk"  recipients. 
Subpart  C — Post-Award  Raqulrtmanta 

Financial  Administration 

18  20    Standards  for  financial  management 
systems. 

18.21  Payment  requirements. 

18.22  Allowable  costs. 

18  23  Period  of  availability  of  funds. 

18.24  Matching  or  cost  sharing. 

18  25  Program  income. 

18  26  Non-Federal  audit. 

Changes.  Property,  and  Subawards 

18  30  Changes  under  discretionary  awards. 

18.31  Real  property. 

16.32  Equipment. 

16.33  Supplies. 
1834  Copyrights. 

18.35     Subawards  to  debarred  and 

suspended  parlies. 
1836     Procurement. 

Reports.  Records  Retention,  and  Enforcement 

18.40  Monitoring  and  reporting  program 
performance. 

18.41  Financial  reporting. 

18  42    Retention  and  access  requirements  for 
records. 

18.43  Enforcement. 

18.44  Termination  for  convenience. 

Subpart  D — Aftar-tha-Orant  Requlramants 

10.50    Closeoul. 

18  51     Later  disallowances  and  adjustments. 

18  S2    Collprlion  of  amounts  dup 

Subpart  E— Entitlements  I  R«»*rvsd] 
Authority:  4B  U  S.C.  322(a). 

2.  New  Part  18  is  further  amended  as 
follows: 


a.  Section  18.10  is  amended  by  adding 
paragraph  (a)(3)  to  read  as  follows: 
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§  18.10    Forma  for  applylr>g  for  granta. 

(a)"- 

(3)  This  section  shall  not  apply  to 
awards  by  the  Federal  Highway 
Administration  (FHWA).  Procedures  for 
FHWA  projects  are  contained  in  23  CFR 
630,  Subpart  B.  and  23  CFR  420,  Subpart 
A, 
•         •         t         *         • 

b.  Section  18.20  is  amended  by  adding 
paragraph  (d)  to  read  as  follows: 

:  18.20    standards  for  financial 
managtmant  ayatema. 
«         •        •         t        « 

(d)  Certain  UMTA  grantees  shall 
comply  with  the  requirements  of  Section 
15  of  the  Urban  Mass  Transportation 
(UMT)  Act  of  1964.  as  amended,  as 
implemented  by  49  CFR  Part  630, 
regarding  a  uniform  system  of  accounts 
and  records  and  a  uniform  reporting 
system  for  certain  grantees. 

c.  Section  18.21  is  amended  by  adding 
a  sentence  to  the  end  of  the  paragraph 
to  read  as  follows: 

S  18.21    Payment  raqulramants. 

*  •  *  23  U.S.C.  121  limits  payments  to 
States  for  highway  construction  projects 
to  the  Federal  share  of  the  costs  of 
construction  incurred  to  date,  plus  the 
Federal  share  of  the  value  of  stockpiled 
materials. 

d.  Section  18.22  is  amended  by  adding 
paragraphs  (c),  (d).  and  (e)  to  read  as 
follows: 

S  18^2    Ailowabla  coata. 

•  •  •  a  « 

(c)  The  overhead  cost  principles  of 
0MB  Circular  A-87  shall  not  apply  to 
State  highway  agencies  for  FHWA 
funded  grants. 

(d)  Sections  3(1)  and  9(p)  of  the  UMT 
\c\  of  1964,  as  amended,  authorize  the 
Secretary  to  include  in  the  net  project 

ost.  the  amount  of  interest  earned  and 
layable  on  bonds  issued  by  the  State  or 
)cal  public  body  to  the  extent  that  the 
roceeds  of  such  bonds  have  actually 
■een  expended  in  carrying  out  such 
reject  or  portion  thereof. 

(e)  Section  9  of  the  UMT  Act  of  1964, 
13  amended,  authorizes  grants  to 
inance  the  leasing  of  facilities  and 
•quipment  for  use  in  mass 
Tansportation  services  provided  leasing 
IS  more  cost  effective  than  acquisition  or 
construction. 

e.  Section  18.24  is  amended  by  adding 
paragraphs  (b)  (8).  (9),  and  (10)  and 
(c)(3)  to  read  as  follows: 

g  18.24    Matching  or  coat  sharing. 
•        «        «        •        • 

(b)  •  *  • 


(8)  23  U.S.C.  121(a)  permits 
reimbursement  for  actual  construction 
cost  incurred  by  States  for  highway 
construction  projects.  Except  for  private 
donations  of  right-of-way.  contributions 
and  donations  shall  not  be  considered 
State  costs,  and  shall  not  be  allowable 
for  matching  purposes  for  highway 
construction  contracts.  23  U.S.C.  323 
permits  private  donations  of  right-of- 
way  to  be  used  for  a  States  matching 
share,  and  established  procedures  for 
determining  the  fair  market  value  of 
such  donated  right-of-way. 

(9)  Section  4(a)  of  the  UMT  Act  of 
1964.  as  amended,  provides  that  the 
Federal  grant  for  any  project  to  be 
assisted  under  section  3  of  the  UMT  Act 
of  1964,  as  amended,  shall  be  in  amount 
equal  to  75  percent  of  the  net  project 
costs.  Net  project  cost  is  defined  as  that 
portion  of  the  cost  of  the  project  which 
cannot  be  reasonably  financed  from 
revenues. 

(10)  Section  18(e)  of  the  UMT  Act  of 
1964,  as  amended,  limits  the  Federal 
share  to  80  percent  of  the  net  cost  of 
construction,  as  determined  by  the 
Secretary  of  Transportation.  The 
Federal  share  for  the  payment  of 
subsidies  for  operating  expenses,  as 
defined  by  the  Secretary,  shall  not 
exceed  50  percent  of  the  net  cost  of  such 
operating  expense  projects. 

(c)  •  •  • 

(3)  Section  5(g)  of  the  Department  of 
Transportation  Act  (49  U.S.C.  1654(g)) 
limits  in-kind  service  contributions 
under  the  Local  Rail  Service  Assistance 
Program  to  "the  cash  equivalent  of  State 
salaries  for  State  public  employees 
working  in  the  State  rail  assistance 
program,  but  not  including  overhead  and 

general  administrative  costs," 

•  *        •        *        • 

f.  Section  18.25  is  amended  by  adding 
paragraph  (g)(4),  (5),  (6),  and  (7)  to  read 

as  follows: 

{  18.25    Program  Income. 

*  •        •        •        • 

(8)  •   *   * 

(4)  Section  3(a)(1)(D)  of  the  UMT  Act 
of  1964,  as  amended,  provides  that  the 
Secretary  shall  establish  requirements 
for  the  use  of  income  derived  from 
appreciated  land  values  for  certain 
UMTA  grants.  Specific  requirements 
shall  be  contained  in  grant  agreements. 

(5)  Except  for  grants  awarded  under 
section  6.  section  16(b)(2)  or  Section  18 
of  the  UMT  Act  of  1964,  as  amended, 
UMTA  grantees  may  retain  program 
income  for  otherwise  allowable  capital 
or  operating  expenses. 

(6)  For  grants  awarded  under  section  9 
of  the  UMT  Act  of  1964,  as  amended, 
any  revenues  received  from  the  sale  of 
advertising  and  concessions  in  excess  of 


fiscal  year  1985  levels  shall  be  excluded 
from  program  Income. 

(7)  23  U.S.C.  156  requires  that  States 
shall  charge  fair  market  value  for  the 
sale,  lease,  or  use  of  right-of-way 
airspace  for  non-transportation 
purposes  and  that  such  income  shall  be 

used  for  projects  eligible  under  23  U.S.C. 

•  •        •        «        • 

g.  Section  18.31  is  amended  by  adding 
paragraph  (d)  to  read  as  follows: 

$18.31    Real  property. 

•  •         •         •         • 

(d)  If  approved.  States  shall  not  be 
required  to  repay  the  Highway  Trust 
fund  for  the  cost  of  right-of-way  and 
other  items  when  certain  segments  of 
the  Interstate  System  are  withdrawn 
and  the  property  is  used  for  public 
transportation,  conservation,  or 
recreational  purposes. 

h.  Section  18.38  is  amended  by  adding 
paragraphs  (j)  through  (t)  to  read  as 
follows: 

i  18.36    ProcuramanL 

•  •         •         •         • 

(1)  23  U.S.C.  112(8)  directs  the 
Secretary  to  require  recipients  of 
highway  construction  grants  to  use 
bidding  methods  that  are  "effective  in 
securing  competition."  Detailed 
construction  contracting  procedures  are 
contained  in  23  CFR  Part  635.  Subpart  A. 

(k)  Section  3(a)(2)(C)  of  the  UMT  Act 
of  1964.  as  amended,  prohibits  the  use  of 
grant  or  loan  funds  to  support 
procurements  utilizing  exclusionary  or 
discriminatory  specirications. 

(1)  46  use.  1241(b)(1)  and  46  CFR  Part 
381  impose  cargo  preference 
requirements  on  the  shipment  of  foreign 
made  goods. 

(m)  Section  165  of  the  Surface 
Transportation  Assistance  Act  of  1982, 
49  U.S.C.  1601,  section  337  of  the  Surface 
Transportation  and  Uniform  Relocation 
Assistance  Act  of  1987,  and  49  CFR 
Parts  660  and  661  impose  Buy  America 
provisions  on  the  procurement  of  foreign 
products  and  materials. 

(n)  Section  105(f)  of  the  Surface 
Transportation  Assistance  Act  of  1982. 
section  106(c)  of  the  Surface 
Transportation  and  Uniform  Relocation 
Assistance  Act  of  1987,  and  49  CFR  Part 
23  impose  requirements  for  the 
participation  of  disadvantaged  business 
enterprises. 

(o)  Section  308  of  the  Surface 
Transportation  Act  of  1982,  49  U.S.C. 
1608(b)(2),  authorizes  the  use  of 
competitive  negotiation  for  the  purchase 
of  rolling  stock  as  appropriate. 

(p)  23  U.S.C.  112(b)  provides  for  an 
exemption  to  competitive  bidding 


UM  I 


2184B 


FedM-dl  Register  /  Vol  52.  No    110  /  Tuesday,  June  Q.  wn?  /  Propped  Ru1p3 


Federal  Register  /  Vol.  52.  No.  110  /  Tuesday.  June  9.  1987  /  Proposed  Rules 


21&49 


reqwirements  for  highway  construction 
contracts  in  emergency  situatiMis. 

(ql  23  U.SC.  n2(dl  requires 
((incurrence  by  the  Secretary  before 
highway  construction  contracts  can  be 
awarded. 

(r)  23  U.S.C.  112(e)  requires 
standardized  contract  clauses 
c(jnc,*^rnmg  site  conditicms,  suspension 
(rf  work,  and  mHteridl  changes  in  the 
scope  of  the  work  for  highway 
construction  contracts. 

(s)  23  U.S.C.  140(b)  authorizes  the 
preferential  employment  of  Indians  on 
in(iian  Reservation  road  projects  and 
contracts. 

(t]  Federal  Highway  Administration 
(FirW'AI  Hnd  Urban  Mass 
Transportation  Administration  (UMTA) 
grantees  shall  extend  the  use  of 
qualifications-based  (e.g.,  architectural 
and  engineering  services)  contract 
selection  procedures  to  other  areas  and 
to  award  such  contracts  in  the  same 
manner  as  Federal  contracts  for 
architectural  and  engineering  services 
are  negotiated  under  Title  IX  of  the 
Federal  Property  and  Administrative 
Services  Act  of  1949,  or  equivalent  Slate 
qualifications-based  requirements. 

i.  Section  ia.40(c)  is  amended  by 
adding  a  sentence  to  the  end  of  the 
paragraph  to  read  as  follows: 

§  ta.40     Monitoring  and  reporting  program 
performance. 

•  •  •  *  • 

(c)  •  •  '  SecUon  12h  of  the  UMT  Act 
of  1964,  as  amended,  requires  pre-award 
testing  of  new  buses  and  other  rolling 

stock. 

*  *        *        •        • 

j.  Section  18.41  is  ameruied  by  adding 
paragraph  (f)  to  read  as  follows; 

§  18.4t     RnanctaJ  reporting 

*  *  •  •  • 

(f)  Notwithstanding  the  provisions  of 
paragraph  (a)(1),  recipients  of  FHWA 
and  National  Highway  Traffic  Safety 
Administration  (NHTSA)  grants  shall 
use  FKWA.  NHTSA  or  State  financial 
reports. 

PART         .—  UNIFORM 
ADMINISTRATIVE  REQUIREMENTS 
FOR  GRANTS  AND  COOPERATIVE 
AGREEMENTS  TO  STATE  AND  LOCAL 
GOVERNMENTS  (COMMON 
REGULATION) 
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Subpart  A — General 

{ .1     Purpose  and  ecope  of  th»«  part. 

This  part  establishes  uniform 
administrative  ndes  for  Federal  grants 
and  cooperative  agreements  and 
subawards  to  State,  local  and  Indian 
tribal  governments. 

{ .2    Scope  of  subpart. 

This  subpart  contaiiis  general  rules 
pertaining  to  this  part  and  procedures 
for  control  of  exceptions  from  this  part. 


5 


^3    OeflrWtkwvs. 


Sec. 


_.l 
_.2 

_.3 
_.4 

_.5 
_.6 


Purpose  and  scope  of  this  part 

Scope  of  subpart. 

Definitions. 

Applicability. 

Effect  on  other  issuances. 

Exceptions. 


As  used  in  this  part: 

"Accrued  expenditures"  mean  the 
charges  incuired  by  the  grantee  during  a 
given  period  inquiring  the  provision  of 
funds  for  (1)  Goods  and  other  tangible 
property  received;  (2)  services 
performed  by  employees,  contractors, 
subgrantees,  subcontractors,  and  other 
payees:  and  (3)  other  amounts  becoming 
owed  under  programs  for  which  no 
current  services  or  performance  is 
required,  such  as  annuities,  insurance 
claims,  and  other  benefit  payments. 


"Accrued  income"  means  the  sum  of: 
(1)  Earnings  during  a  given  period  from 
services  performed  by  the  grantee  arid 
goods  and  other  tangible  property 
delivered  to  puriJiasers.  and  (2)  amounts 
becoming  owed  to  the  grantee  for  which 
no  current  services  or  performance  is 
required  by  the  grantee. 

"Acquisition  cost"  of  an  item  of 
purchased  equipment  means  the  net 
invoice  unit  price  of  the  property 
including  the  cost  of  modifications, 
attachments,  accessories,  or  auxiliary 
apparatus  necessary  to  make  the 
property  usable  for  the  purpose  for 
which  it  was  acquired  Other  charges 
such  as  the  cost  of  installation. 
transportation,  taxes,  duty  or  protective 
in-transil  insurance,  shall  be  included  or 
excluded  from  the  unit  acquisition  cost 
in  accortiance  with  the  grantee's  regular 
accounting  practices. 

"Administrative"  requirements  mean 
those  matters  common  t(3  grants  in 
general,  such  as  financial  management, 
kinds  and  frequency  of  reports,  and 
retention  of  records.  These  are 
distinguished  from  "programmatic" 
requirements,  which  concern  matters 
that  can  be  treated  only  on  a  program- 
by-program  or  grant-by-grant  basis,  such 
as  kinds  of  activities  that  can  be 
supported  by  grants  under  a  particular 
program. 

"Awarding  agency"  means  (1)  with 
respect  to  a  grant,  the  granting  agency, 
and  (2)  with  respect  to  a  subgrant,  the 
party  that  awarded  the  subgrant. 

"Cash  contributions"  means  the 
grantee's  cash  outlay,  including  the 
outlay  of  money  contributed  to  the 
recipient  by  other  public  agencies  and 
institutions,  and  private  orgaiuzations 
and  individuals.  When  authorized  by 
Federal  legislation.  Federal  funds 
received  from  other  assistance 
agreements  may  be  considered  as 
recipient  cash  contributions. 

"Contract "  means  (except  as  used  in 
the  definitions  for  "grant "  and 
"subgrant"  in  this  section  and  except 
where  qualified  by  "Federal")  a 
procurement  subcontract  under  a 
contract. 

"Cost  sharing  or  matching"  means  the 
value  of  the  third  party  in-kind 
contributions  and  the  portion  of  the 
costs  of  a  federally  assisted  project  or 
program  not  borne  by  the  Federal 
Government. 

"Cost-type  contract"  means  a  contract 
or  subcontract  under  a  grant  in  which 
the  contractor  or  subcontractor  is  paid 
on  the  basis  of  the  costs  it  incurs,  with 
or  without  a  fee. 

"Equipment"  means  tangible, 
nonexpendable,  personal  property 
having  a  useful  life  of  more  than  one 


year  and  an  acquisition  cost  of  $5,000  or 
more  per  unit.  A  grantee  may  use  its 
own  definition  of  equipment  provided 
that  such  definition  would  at  least 
include  all  equipment  defined  above. 

"Expenditure  report"  means:  (1)  For 
nonconstruction  grants,  the  SF-269 
"Financial  Status  Report"  (or  other 
equivalent  report);  (2)  for  construction 
grants,  the  SF-271  "Outlay  Report  and 
Request  for  Reimbursement"  (or  other 
equivalent  report). 

"Federally  recognized  Indian  tribal 
government"  means  the  governing  body 
or  a  governmental  agency  of  any  Indian 
tribe,  band,  nation,  or  other  organized 
group  or  community  (including  any 
Native  village  as  defined  in  section  3  of 
the  Alaska  Native  Claims  Settlement 
Act.  85  Stat.  688)  certified  by  the 
Secretary  of  the  Interior  as  eligible  for 
the  special  programs  and  services 
provided  by  him  through  the  Bureau  of 
Indian  Affairs. 

"Government"  means  a  State  of  local 
government  or  a  federally  recognized 
Indian  tribal  government. 

"Grant"  means  an  awards  of  financial 
assistance,  including  cooperative 
agreements,  in  the  form  of  money,  or 
property  in  lieu  of  money,  by  the  Federal 
Government  to  an  eligible  recipient.  The 
terms  does  not  include  technical 
assistance  which  provides  services 
instead  of  money,  or  other  assistance  in 
the  form  of  revenue  sharing,  loans,  loan 
guarantees,  interest  subsidies, 
insurance,  or  direct  appropriations. 
Also,  the  term  does  not  include 
assistance,  such  as  a  fellowship  or  other 
lump  sum  award,  which  the  grantee  is 
not  required  to  account  for. 

"Grantee"  means  the  government  to 
which  a  grant  is  awarded  and  which  is 
accountable  for  the  use  of  the  funds 
provided.  The  grantee  is  the  entire  legal 
entity  even  if  only  a  particular 
component  of  the  entity  is  designated  in 
the  grant  award  document, 

"Local  government"  means  a  county, 
municipality,  city,  town,  township,  local 
public  authority,  school  district,  special 
district,  intrastate  district,  council  of 
government  (whether  or  not 
incorporated  as  a  nonprofit  corporation 
under  state  law),  any  other  regional  or 
interstate  government  entity,  or  any 
agency  or  instrumentality  of  a  local 
government. 

"Obligations"  mean  the  amounts  of 
orders  placed,  contracts  and  subgrants 
awarded,  goods  and  services  received, 
and  similar  transactions  during  a  given 
period  that  will  require  payment  by  the 
grantee  during  the  same  or  a  future 
period, 

"OMB"  means  the  United  States 
Office  of  Management  and  Budget. 


"Outlays"  (expenditures)  mean 
charges  made  to  the  project  or  program. 
They  may  be  reported  on  a  cash  or 
accrual  basis.  For  reports  prepared  on  a 
cash  basis,  outlays  are  the  sum  of  actual 
cash  disbursements  for  direct  charges 
for  goods  and  services,  the  amount  of 
indirect  expense  incurred,  the  value  of 
in-kind  contributions  applied,  and  the 
amount  of  cash  advances  and  payments 
made  to  contractors  and  subgrantees. 
For  reports  prepared  on  an  accrued 
expenditure  basis,  outlays  are  the  sum 
of  actual  cash  disbursements,  the 
amount  of  indirect  expense  incurred,  the 
value  of  inkind  contributions  applied, 
and  the  net  increase  (or  decrease)  in  the 
amounts  owed  by  the  grantee  for  goods 
and  other  property  received,  for  services 
performed  by  employees,  contractors, 
subgrantees,  subcontractors,  and  other 
payees,  and  other  amounts  becoming 
owed  under  programs  for  which  no 
current  services  or  performance  are 
required,  such  as  annuities,  insurance 
claims,  and  other  benefit  payments. 

"Percentage  of  completion  method" 
refers  to  a  system  under  which 
payments  are  made  for  construction 
work  according  to  the  percentage  of 
completion  of  the  work,  rather  than  to 
the  grantee's  cost  incurred. 

"Prior  approval"  means 
documentation  evidencing  prior  consent. 

"Real  property"  means  land,  including 
land  improvements,  structures  and 
appurtenances  thereto,  excluding 
movable  machinery  and  equipment. 

"Share",  when  referring  to  the 
awarding  agency's  portion  of  real 
property,  equipment  or  supplies,  means 
the  same  percentage  as  the  awarding 
agency's  portion  of  the  acquiring  party's 
total  costs  under  the  grant  to  which  the 
acquisition  cost  of  the  property  was 
charged.  Only  costs  are  to  be  counted — 
not  the  value  of  third-party  in-kind 
contributions. 

"State"  means  any  of  the  several 
States  of  the  United  States,  the  District 
of  Columbia,  the  Commonwealth  of 
Puerto  Rico,  any  territory  or  possession 
of  the  United  States,  or  any  agency  or 
instrumentality  of  a  State  exclusive  of 
local. governments. 

"Subgrant"  means  an  award  of 
financial  assistance  in  the  form  of 
money,  or  property  in  lieu  of  money, 
made  under  a  grant  by  a  grantee  to  an 
eligible  subgrantee.  The  term  includes 
financial  assistance  when  provided  by 
contractual  legal  agreement,  but  does 
not  include  procurement  purchases,  nor 
does  it  include  any  form  of  assistance 
which  is  excluded  from  the  definition  of 
"grant"  in  this  part. 

"Subgrantee"  means  the  government 
or  other  legal  entity  to  which  a  subgrant 
is  awarded  and  which  is  accountable  to 


the  grantee  for  the  use  of  the  funds 
provided, 

"Supplies"  means  all  tangible 
personal  property  other  than 
"equipment"  as  defined  in  this  part. 

"Suspension"  means  depending  on  the 
context,  either  (1)  temporary  withdrawal 
of  the  authority  to  obligate  grant  funds 
pending  corrective  action  by  the  grantee 
or  a  decision  to  terminate  the  grant,  or 
(2)  an  action  taken  by  a  suspending 
official  in  accordance  with  agency 
regulations  implementing  E.0. 12549  to 
immediately  exclude  a  person  from 
participating  in  grant  transactions  for  a 
period,  pending  completion  of  an 
investigation  and  such  legal  or 
debarment  proceedings  as  may  ensue. 

'Termination"  means  permanent 
withdrawal  of  the  authority  to  obligate 
previously-awarded  grant  funds  before 
that  authority  would  otherwise  expire.  It 
also  means  the  voluntary  relinquishment 
of  that  authority  by  the  grantee. 
"Termination"does  not  include:  (1) 
Withdrawal  of  funds  awarded  on  the 
basis  of  the  grantees  underestimate  of 
the  unobligated  balance  in  a  prior 
period;  (2)  Withdrawal  of  the 
unobligated  balance  as  of  the  expiration 
of  a  grant:  (3)  Refusal  to  extend  a  grant 
or  award  additional  funds,  to  make  a 
competing  or  noncompeting 
continuation,  renewal,  extension,  or 
supplemental  award;  or  (4)  voiding  of  a 
grant  upon  determination  that  the  award 
was  obtained  fraudulently,  or  was 
otherwise  illegal  or  invalid  from 
inception. 

"Terms  of  a  grant  or  subgrant"  mean 
all  requirements  of  the  grant  or 
subgrant,  whether  in  statute, 
regulations,  or  the  award  document. 

"Third  party  in-kind  contributions" 
mean  property  or  services  which  benefit 
a  federally  assisted  project  or  program 
and  which  are  contributed  by  non- 
Federal  third  parties  without  charge  to 
the  recipient,  or  a  cost-type  contractor 
under  the  grant  agreement. 

"Unliquidated  obligations"  for  reports 
prepared  on  a  cash  basis  mean  the 
amount  of  obligations  incurred  by  the 
grantee  that  has  not  been  paid.  For 
reports  prepared  on  an  accrued 
expenditure  basis,  they  represent  the 
amount  of  obligations  incurred  by  the 
grantee  for  which  an  outlay  has  not 
been  recorded. 

"Unobligated  balance"  means  the 
portion  of  the  funds  authorized  by  the 
Federal  agency  that  has  not  been 
obligated  by  the  grantee  and  is 
determined  by  deducting  the  cumulative 
obligations  from  the  cumulative  funds 
authorized. 
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4  AppUcabiUty. 

(a)  General.  Except  where 
inconsistent  with  Federal  statutes  or 
regulations,  Subparts  A-D  of  this  part 
apply  to  all  grants  and  subgrants  to 
governments,  except: 

(1)  Grants  and  subgrants  to  State  and 
local  institutions  of  higher  education  or 
Slate  and  local  hospitals. 

(2)  The  block  grants  authorized  by  the 
Omnibus  Budget  Reconciliation  Act  of 
1981  (Community  Services;  F*reventive 
Health  and  Health  Services:  Alcohol, 
Drug  Abuse,  and  Mental  Health 
Services:  Maternal  and  Child  Health 
Services:  Social  Services;  Low-Income 
Home  Energy  Assistance:  States" 
Program  of  Block  Grants  for  Small 
Cities:  and  Elementary  and  Secondary 
Education  other  than  programs 
administered  by  the  Secretary  of 
Education  under  Title  V,  Subtitle  D, 
Chapter  2,  Section  583 — the  Secretary's 
discretionary  grant  program]  and  Titles 
I-iU  of  the  lob  Training  Partnership  Act 
of  1982. 

(3)  Entitlement  grants  to  carry  out  the 
following  programs  of  the  Social 
Security  Act; 

(i)  Aid  to  Needy  Families  with 
Dependent  Children  (Title  IV-A  of  the 
Act.  not  inriuding  the  Work  Incentive 
Program  (Wl.\')  authonzed  by  section 
402(a)19(Gl:  HHS  grants  for  WIN  are 
subject  to  this  part); 

(ii)  Child  Support  Enforcement  and 
Estabhshment  of  Paternity  (Title  IV-D  of 
the  Act); 

(iii)  Foster  Care  and  Adoption 
Assistance  (Title  IV-E  of  the  Act); 

(iv)  Aid  to  the  Aged,  Blind,  and 
Disabled  (Titles  I.  X,  XIV.  and  XVI- 
AABDof  the  Acl);and 

(v)  Medical  Assistance  (Medicaid) 
(TitleXIXof  the  Act); 

(4)  Entitlement  grants  under  the 
following  programs  of  The  National 
School  Lunch  Act: 

(i)  School  Lunch  (section  4  of  the  Act). 

(ii)  Commodity  Assistance  (section  6 
of  the  Act), 

(iii)  Special  Meal  Assistance  (section 
11  of  the  Act), 

(iv)  Summer  Food  Service  for  Children 
(section  13  of  the  Act),  and 

(v)  Child  Care  Food  Program  (section 
17of  the  Act). 

(5)  Entitlement  grants  under  the 
following  programs  of  The  Child 
Nutrition  Act  of  1966: 

(i)  Special  Milk  (section  3  of  the  Act), 
and 

(ii)  School  Breakfast  (section  4  of  the 
Act). 

(6)  Entitlement  grants  for  State 
Administrative  expenses  under  The 
Food  Stamp  Act  of  1977  (section  16  of 
the  Act). 


(7)  A  grant  for  an  experimental,  pilot, 
or  demonstration  project  that  is  also 
supported  by  a  grant  hsted  in  paragraph 
(a)(3)  of  this  section; 

(8)  (irant  funds  awarded  under 
subsection  412|e)  of  the  immigration  and 
Nationality  Act  (8  U.S.C.  1522(e))  and 
subsection  501(aj  of  the  Refugee 
Education  Assistance  Act  of  1981)  (Pub. 
L  96-422.  94  Slat.  ia(H)),  for  cash 
assistance,  medical  assistance,  and 
supplempntai  security  income  benefits 
to  refugees  and  entrants  and  the 
administrative  costs  of  providing  the 
assistance  and  benefits;  and 

(9)  Grants  to  local  education  agencies 
under  20  U.S.C.  236  through  241-l{a), 
iind  242  through  244  (portions  of  the 
Impact  Aid  program),  except  for  20 
U.S.C.  238(d)(2)(c)  and  240(f) 
(Entitlement  Increase  for  Handicapped 
Children). 

(b)  Entitlement  programs.  Entitlement 
programs  enumerat«?d  above  in 

§ 4(a)(3)-{8)  are  subject  to  subpart 

E. 

§ .5    Effect  on  oth«f  wsuances. 

All  other  grants  administration 
provisions  of  codified  program 
regulations,  program  manuals, 
handbooks  and  other  nonregtilatory 
materials  which  are  inconsistent  with 
this  part  are  superseded,  except  to  the 
extent  they  are  required  by  statute,  or 
authorized  in  accordance  with  the 
exception  provision  in  § 6. 

§ 6    Exception*. 

(a)  Federal  agencies  may  not  impose 
additional  administrative  requirements 
with  respect  to  grants  subject  to  this 
part  except  in  codified  regulations 
published  in  the  Federal  Register. 

(b)  Exceptions  for  classes  of  grants  or 
grantees  may  be  authorized  only  by 
OMB. 

(c)  Exceptions  on  a  case-by-case  basis 
and  for  subgrantees  may  be  authorized 
by  the  affected  Federal  agencies. 

Subpart  B — Pre-Award  Requirements 


§ 


.10     Forms  for  appHyIng  lor  grants. 


(a)  Scope.  (1)  This  section  prescribes 
forms  and  instructions  to  be  used  by 
governmental  organizations  (except 
hospitals  and  institutions  of  higher 
education  operated  by  a  government)  in 
applying  for  grants.  This  section  is  not 
applicable,  however,  to  formula  grant 
programs  which  do  not  require 
applicants  to  apply  for  funds  on  a 
project  basis. 

(2)  This  section  applies  only  to 
applications  to  Federal  agencies  for 
grants,  and  is  not  required  to  be  applied 
by  grantees  m  dealing  with  applicants 
for  subgrants.  However,  grantees  are 


encouraged  to  avoid  more  detailed  or 
burdensome  application  requirements 
for  subgrants. 

(b)  Authonzed  forms  and  instructions 
for  governmental  or^anizatinm;  (1)  In 
applying  for  grants,  applicants  will  use 
only  the  forms  speafied  in  paragraphs 
(c)-(p)  of  this  spctinn.  and  such 
supplementary  or  othpr  forms  as  may 
from  time  to  time  be  prescribed  by  the 
granting  agency  with  the  approval  of 
OMB  under  the  Paperwork  Reduction 
Act  of  1980. 

(2)  Applicants  are  not  required  to 
submit  more  than  the  original  and  two 
copies  of  preapplications  or 
applications. 

(3)  Applicants  must  follow  all 
applicable  standard  instructions 
promulgated  by  O.MB  for  use  in 
connection  with  the  forms  and 
supplementary  Federal  agency 
instructions  that  bear  OMB  clearance 
numbers.  Federal  agencies  may  specify 
and  describe  the  programs,  functions,  or 
activities  that  will  be  used  to  plan, 
budget,  and  evaluate  the  work  under  a 
grant.  Other  supplementary  instructions 
may  be  issued  only  with  the  approval  of 
OMB  under  the  Paperwork  Reduction 
Act  of  1980.  For  any  standard  form, 
except  the  SF  424  facesheet  Federal 
agencies  may  shade  out  or  instruct  the 
applicant  to  disregard  any  line  item  that 
is  not  needed. 

(4)  When  a  grantee  applies  for 
additional  funding  (such  as  a 
continuation  or  supplemental  award)  or 
amends  a  previously  submitted 
application,  only  the  SF  424  facesheet 
and  any  other  affected  pages  need  be 
submitted.  Previously  submitted  pages 
with  information  that  is  still  current 
need  not  be  resubmitted. 

(c)  Preapplications  for  Federal 
Assistance.  Applicants  must  submit  the 
Preapplication  form  for  all  construction, 
land  acquisition  and  land  development 
projects  or  programs  for  which  the  need 
for  Federal  funding  exceeds  $100,000 
unless  the  Federal  agency  determines 
that  a  preapplication  is  not  needed.  The 
Federal  grantor  agency  may  require  the 
use  of  the  preapplication  form  for  other 
types  of  grant  programs  or  for  those  for 
which  the  Federal  fund  request  is  for 
$100,000  or  less. 

(d)  Application  for  Federal  Assistance 
(Nonconstruction  programs!.  Applicants 
must  submit  the  Application  for  Federal 
Assistance  (Nonconstruction  programs) 
form  in  applying  for  any  grant  to  which 
this  part  is  applicable  except  where  a 
form  specified  in  paragraph  (e)  of  this 
section  is  to  be  used. 

(e)  Application  far  Federal  Assistance 
(Construction  programs).  Applicants 
must  submit  the  Application  for  Federal 


Assistance  (for  Construction  programs) 
form  in  applying  for  any  grant  whose 
purpose  18  solely  or  pnmarily 
construction,  land  acquisition,  or  land 
development. 

§ .11    State  plans. 

(a)  Scope.  The  statutes  for  some 
programs  require  States  to  submit  plans 
before  receiving  grants.  Under 
regulations  implementing  Executive 
Order  12372.  "Intergovernmental  Review 
of  Federal  f*rograms."  States  are 
allowed  to  simplify,  consolidate  and 
substitute  plans.  This  section  contains 
additional  provisions  for  plans  that  are 
subject  to  regulations  implementing  the 
Executive  Order. 

(b)  Requirements.  A  State  need  meet 
only  Federal  administrative  or 
programmatic  requirements  for  a  plan 
that  are  in  statutes  or  codified 
regulations. 

(c)  Assurances.  In  each  plan  the  State 
will  include  an  assurance  that  the  State 
shall  comply  with  all  applicable  Federal 
statutes  and  regulations  in  effect  with 
respect  to  the  periods  for  which  it 
receives  grant  funding.  For  this 
assurance  and  other  assurances 
required  in  the  plan,  the  State  may: 

(1)  Cite  by  number  the  statutory  or 
regulatory  provisions  requiring  the 
assurances  and  affirm  that  it  gives  the 
assurances  required  by  those  provisions, 

(2)  Repeat  the  assurance  language  in 
the  statutes  or  regulations,  or 

(3)  Develop  its  own  language  to  the 
extent  permitted  by  law. 

(d)  Amendments.  A  State  will  amend 
a  plan  whenever  necessarj'  to  reflect:  (1) 
New  or  revised  Federal  statutes  or 
regulation?  or  (2)  a  material  change  in 
any  State  law,  organization,  policy,  or 
State  agency  operation.  The  State  will 
obtain  approval  for  the  amendment  and 
its  effective  date  but  need  submit  for 
approval  only  the  amended  portions  of 
the  plan. 

§ 12     Special  grant  or  sut>gr8nt 

conditions  for  "tiigt>-rlsk"  grantees. 

(a)  An  grantee  or  subgrantee  may  be 
considered  "high  risk"  if  an  awarding 
agency  determines  that  a  grantee  or 
subgrantee: 

(1)  Has  a  history  of  unsatisfactory 
performance,  or 

(2)  Is  not  financially  stable,  or 

(3)  Has  a  management  system  which 
does  not  meet  the  management 
standards  set  forth  in  this  part,  or 

(4)  Has  not  conformed  to  terms  and 
conditions  of  previous  awards,  or 

(5)  Is  otherwise  not  responsible;  and 
if  the  awarding  agency  determines  that 
an  award  will  be  made,  special 
conditions  and/or  restrictions  which 
correspond  to  the  high  risk 
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determination  may  be  included  in  the 
award. 

(b)  Special  conditions  or  restrictions 
may  include: 

(1)  Payment  on  a  reimbursement 
basis; 

(2)  Withholding  authority  to  proceed 
to  the  next  phase  until  receipt  of 
evidence  of  acceptable  performance 
within  a  given  funding  penod: 

(3)  Requiring  additional,  more  detailed 
financial  reports: 

(4)  Additional  project  monitoring; 

(5)  Requiring  the  grantee  or 
subgrantee  to  obtain  technical  or 
management  assistance;  or 

(6)  Establishing  additional  prior 
approvals. 

(c)  If  an  awarding  agency  decides  to 
impose  such  conditions,  the  awarding 
officials  will  notify  the  grantee  or 
subgrantee  as  early  as  possible,  in 
writing,  of: 

(1)  The  nature  of  the  special 
conditions/restrictions: 

(2)  The  reason(s)  for  imposing  them; 

(3)  The  corrective  actions  which  must 
be  taken  before  they  will  be  removed 
and  the  time  allowed  for  completing  the 
corrective  actions  and 

(4)  The  method  of  requesting 
reconsideration  of  the  conditions/ 
restrictions  imposed. 

Subpart  C — Post-Award  Requirements 

Financial  Administration 

§         .20    Standards  for  financial 
management  systems. 

(a)  A  State  must  expend  and  account 
for  grant  funds  in  accordance  with  State 
laws  and  procedures  for  expending  and 
accounting  for  its  own  funds.  Fiscal 
control  and  accounting  procedures  must 
be  sufficient  to — 

(1)  Permit  preparation  of  reports 
required  by  this  regulation  and  the 
statutes  authorizing  the  grant,  and 

(2)  Permit  the  tracing  of  funds  to  a 
level  of  expenditure  adequate  to 
establish  that  such  funds  have  not  been 
used  in  violation  of  the  restrictions  and 
prohibitions  of  applicable  statutes. 

(b)  The  financial  management  systems 
of  other  grantees  and  subgrantees  must 
meet  the  following  standards: 

(1)  Financial  reporting.  Accurate, 
current,  and  complete  disclosure  of  the 
financial  results  of  financially  assisted 
activities  must  be  made  in  accordance 
with  the  financial  reporting 
requirements  of  the  grant  or  subgrant. 

(2)  Accounting  records.  Grantees  and 
subgrantees  must  maintain  records 
which  adequately  identify  the  source 
and  application  of  funds  provided  for 
financially-assisted  activities.  These 
records  must  contain  information 
pertaining  to  grant  or  subgrant  awards 


and  authorizations,  obligations, 
unobligated  balances,  assets,  liabilities, 
outlays  or  expenditures,  and  income. 

(3)  Internal  control.  Effective  control 
and  accountability  must  be  maintained 
for  all  grant  and  subgrant  cash,  real  and 
personal  property,  and  other  assets. 
Grantees  and  subgrantees  must 
adequately  safeguard  all  such  property 
and  must  assure  that  it  is  used  solely  for 
authorized  purposes. 

(4)  Budget  control.  Actual 
expenditures  or  outlays  must  be 
compared  with  budgeted  amounts  for 
each  grant  or  subgrant.  Financial 
information  must  be  related  to 
performance  or  productivity  data, 
including  the  development  of  unit  cost 
information  whenever  appropriate  or 
specifically  required  in  \he  grant  or 
subgrant  agreement.  If  unit  cost  data  are 
required,  estimates  based  on  available 
documentation  will  be  accepted 
whenever  possible. 

(5)  Allowable  costs.  Applicable  OMB 
cost  principles,  agency  program 
regulations,  and  the  terms  of  grant  and 
subgrant  agreements  will  be  followed  in 
determining  the  reasonableness, 
allowability,  and  allocability  of  costs. 

(6)  Source  documentation.  Accounting 
records  must  be  supported  by  such 
source  documentation  as  cancelled 
checks,  paid  bills,  payrolls,  time  and 
attendance  records,  contract  and 
subgrant  award  documents,  etc. 

(7)  Cash  management  Procedures  for 
minimizing  the  time  elapsing  between 
the  transfer  of  funds  from  the  U.S. 
Treasury  and  disbursement  by  grantees 
and  subgrantees  must  be  followed 
whenever  advance  payment  procedures 
are  used.  Grantees  must  establish 
procedures  to  ensure  the  receipt  of 
reports  on  subgrantees'  cash  balances 
and  cash  disbursements  in  sufficient 
time  to  enable  them  to  prepare  complete 
and  accurate  cash  transactions  reports 
to  the  awarding  agency.  When  advances 
are  made  by  a  letter-of-credit  method, 
the  grantee  must  make  drawdowns  as 
close  as  possible  to  the  time  of  making 
disbursements.  Grantees  must  monitor 
cash  drawdowns  by  their  subgrantees  to 
assure  that  they  conform  substantially 
to  the  same  standards  of  timing  and 
amount  as  apply  to  advances  to  the 
grantees. 

(c)  An  awarding  agency  may  review 
the  adequacy  of  the  financial 
management  system  of  any  applicant  for 
financial  assistance  as  part  of  a 
preafvard  review  or  at  any  time 
subsequent  to  award. 

§ J1    Payment  requirements. 

Methods  and  procedures  for  payment 
must  minimize  the  time  elapsing 
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between  the  transfer  of  funds  and  the 
grantee's  disbursements  in  accordance 
with  Treasury  regulations  at  31  CFR  Part 
20,'i. 

§         .22     Allowable  costs. 

(a)  Limitation  on  use  of  funds.  Grant 
funds  may  be  used  only  for 

(1)  The  allowable  costs  of  the 
grantees,  subgrantees  and  cost-type 
contractors,  including  allowable  costs  in 
the  form  of  payments  to  fixed-price 
contractors;  and 

(2)  Reasonable  fees  or  profit  to  cost- 
type  contractors  but  not  any  fee  or  profit 
(or  other  increment  above  allowable 
costs)  to  the  recipient  or  subrecipient. 

(b)  Applicable  cost  principles.  For 
each  kind  of  organization,  there  is  a  set 
of  Federal  principles  for  determining 
allowable  costs.  Allowable  costs  will  be 
determined  in  accordance  with  the  cost 
principles  applicable  to  the  organization 
incurring  the  costs.  The  following  chart 
lists  the  kinds  of  organizations  and  the 
applicable  cost  principles. 


Fof  the  costs  of  a— 

Use  the  principles 
in — 

State,  local  Of  Indian 

0MB  Circular  A-87. 

tribal  government 

Private  nonprofit 

OMB  Ctrcular  A- 122. 

organization  other 

than  an  (1) 

institution  of  higher 

education.  (2) 

hospital,  or  (3) 

organization  named 

In  0MB  Orcular  A- 

1 22  as  not  subject 

to  that  circular. 

Educational 

OMB  Circular  A-21. 

institutions. 

For-profit  organization 

48  CFR  Pan  31. 

other  than  a 

Contract  Cost 

hospital  and  an 

Pnnctples  and 

organization  named 

Procedures,  or 

in  0M8  Circular  A- 

uniform  cost 

122  as  not  subject 

accounting 

to  that  circular. 

standards  that 

comply  with  cost 

pnnciples 

acceptable  to  tt>e 

Federal  agency. 

§ 23    Period  of  availability  of  fundi. 

(a)  General.  Where  a  funding  period  is 
specified,  a  grantee  may  charge  to  the 
award  only  costs  of  the  funding  period 
(usually  12  months  long)  for  which  the 
funds  are  awarded,  unless  carryover  is 
permitted,  in  which  case  the  costs  would 
be  charged  to  the  subsequent  funding 
period. 

(b)  Liquidation  of  obligations.  A 
grantee  must  liquidate  all  obligations 
incurred  under  the  award  not  later  than 
90  days  after  the  end  of  the  funding 


period  (or  as  specified  in  a  program 
regulation)  to  coincide  with  the 
submission  of  the  annual  Financial 
Status  Report  (SF-269).  The  awarding 
agency  may  extend  this  deadline  at  the 
request  of  the  grantee 

§ .24    Matching  or  cost  sharing. 

(a)  Basic  rule:  Costs  and  contributions 
acceptable.  With  the  qualifications  and 
exceptions  listed  in  paragraph  (b)  of  this 
section,  a  matching  or  cost  sharing 
requirement  may  be  satisfied  by  either 
or  both  of  the  following: 

(1)  Allowable  costs  incurred  by  the 
grantee,  subgrantee  or  a  cost-type 
contractor  under  the  assistance 
agreement.  This  includes  allowable 
costs  borne  by  non-Federal  grants  or  by 
other  cash  donations  from  non-Federal 
third  parties. 

(2)  The  value  of  third  party  in-kind 
contributions  applicable  to  the  period  to 
which  the  cost  sharing  or  matching 
requirements  applies. 

(b)  Qualifications  and  exceptions — (1 ) 
Costs  borne  by  other  Federal  grant 
agreements.  Except  as  provided  by 
Federal  statute,  a  cost  sharing  or 
matching  requirement  may  not  be  met 
by  costs  borne  by  another  Federal  grant. 
This  prohibition  does  not  apply  to 
income  earned  by  a  grantee  from  a 
contract  awarded  under  another  Federal 
grant. 

(2)  General  revenue  sharing.  For  the 
purpose  of  this  section,  general  revenue 
sharing  funds  distributed  under  31 
U.S.C.  6702  are  not  considered  Federal 
grant  funds. 

(3)  Cost  or  contributions  counted 
towards  other  Federal  costs  sharing 
requirements.  Neither  costs  nor  the 
values  of  third  party  in-kind 
contributions  may  count  towards 
satisfying  a  cost  sharing  or  matching 
requirement  of  a  grant  agreement  if  they 
have  been  or  will  be  counted  towards 
satisfying  a  cost  sharing  or  matching 
requirement  of  another  Federal  grant 
agreement,  a  Federal  procurement 
contract,  or  any  other  award  of  Federal 
funds. 

(4)  Costs  financed  by  program  income. 
Costs  financed  by  program  income,  as 

defined  in  { 25,  shall  not  count 

towards  satisfying  a  cost  sharing  or 
matching  requirement  unless  they  are 
expressly  permitted  in  the  tenns  of  the 
assistance  agreement.  (This  use  of 
general  program  income  is  described  in 
5 25(g). 

(5)  Services  or  property  financed  by 
income  earned  by  contractors. 
Contractors  under  a  grant  may  earn 
income  from  the  activities  carried  out 
under  the  contract  in  addition  to  the 
amounts  earned  from  the  party 
awarding  the  contract.  No  costs  of 


services  or  property  supported  by  this 
income  may  count  toward  satisfying  a 
cost  sharing  or  matching  requirement 
unless  other  provisions  of  the  grant 
agreement  expressly  permit  this  kind  of 
income  to  be  used  to  meet  the 
requirement. 

(6)  Records.  Costs  and  third  party  in- 
kind  contributions  counting  towards 
satisfying  a  cost  sharing  or  matching 
requirement  must  be  verifiable  from  the 
records  of  grantees  or  cost-type 
contractors.  These  records  must  show 
how  the  value  placed  on  third  party  in- 
kind  contributions  was  derived.  To  the 
extent  feasible,  volunteer  services  will 
be  supported  by  the  same  methods  that 
the  organization  uses  to  support  the 
allocability  of  regular  personnel  costs. 

(7)  Special  standards  for  third  party 
in-kind  contributions,  (i)  Third  party  in- 
kind  contributions  count  towards 
satisfying  a  cost  sharing  or  matching 
requirement  only  where,  if  the  party 
receiving  the  contributions  were  to  pay 
for  them,  the  payments  would  be 
allowable  costs. 

(ii)  Some  third  party  in-kind 
contributions  are  goods  and  services 
that,  if  the  grantee  or  contractor 
receiving  the  contribution  had  to  pay  for 
them,  the  payments  would  have  been  an 
indirect  costs.  Cost  sharing  or  matching 
credit  for  such  contributions  shall  be 
given  only  if  the  grantee  or  contractor 
has  established,  along  with  its  regular 
indirect  cost  rate,  a  special  rate  for 
allocating  to  individual  projects  or 
programs  the  value  of  the  contributions. 

(iii)  A  third  party  in-kind  contribution 
to  a  fixed-price  contract  may  count 
towards  satisfying  a  cost  sharing  or 
matching  requirement  only  if  it  results 
in: 

(A)  An  increase  in  the  services  or 
property  provided  under  the  contract  ^ 
(without  additional  cost  to  the  grantee 

or  subgrantee)  or 

(B)  A  cost  savings  to  the  grantee  or 
subgrantee. 

(iv)  The  values  placed  on  third  party 
in-kind  contributions  for  cost  sharing  or 
matching  purposes  will  conform  to  the 
rules  in  the  succeeding  sections  of  this 
part.  If  a  third  party  in-kind  contribution 
is  of  a  type  not  treated  in  those  sections, 
the  value  placed  upon  it  shall  be  fair 
and  reasonable. 

(c)  Valuation  of  donated  services — (1} 
Volunteer  services.  Unpaid  services 
provided  to  a  grantee  by  individuals  will 
be  valued  at  rates  consistent  with  those 
ordinarily  paid  for  similar  work  in  the 
grantee's  organization.  If  the  grantee 
does  not  have  employees  performing 
similar  work,  the  rates  will  be  consistent 
with  those  ordinarily  paid  by  other 
employers  for  similar  work  in  the  same 


labor  market.  In  either  case,  a 
reasonable  amount  for  fnnge  benefits 
may  be  included  in  the  valuation. 

(2)  Employees  of  other  organizations. 
When  an  employer  other  than  a  grantee 
or  cost-type  contractor  furnishes  free  of 
charge  the  services  of  an  employee  in 
the  employee's  regular  rate  of  pay 
exclusive  of  the  employee's  fringe 
benefits  and  overhead  costs.  If  the 
services  are  in  a  different  line  of  work, 
paragraph  (c)(1)  of  this  section  will 
apply. 

(dj  Valuation  of  third  party  donated 
supplies  and  loaned  equipment  or  space. 
(1)  if  a  third  party  donates  supplies,  the 
contribution  will  be  valued  at  the 
market  value  of  the  supplies  at  the  time 
of  donation. 

(2)  If  a  third  party  donates  the  use  of 
equipment  or  space  in  a  building  but 
retains  title,  the  contribution  will  be 
valued  at  the  fair  rental  rate  of  the 
equipment  or  space. 

(e)  Valuation  of  third  party  donated 
equipment,  buildings,  and  land.  If  a  third 
party  donates  equipment,  buildings,  or 
land,  and  title  passes  to  a  grantee,  the 
treatment  of  the  donated  property  will 
depend  upon  the  purpose  of  the  grant  or 
subgrant.  as  follows: 

[1]  A  wards  for  capital  expenditures.  If 
the  purpose  of  the  grant  or  subgrant  is  to 
assist  the  grantee  in  the  acquisition  of 
property,  the  market  value  of  that 
property  at  the  time  of  donation  may  be 
counted  as  cost  sharing  or  matching. 

(2)  Other  awards.  If  assisting  in  the 
acquisition  of  property  is  not  the 
purpose  of  the  grant  or  subgrant.  the 
following  rules  apply: 

(i)  If  approval  is  obtained  from  the 
awarding  agency,  the  market  value  at 
the  time  of  donation  of  the  donated 
equipment  or  buildings  and  the  fair 
rental  rate  of  the  donated  land  may  be 
counted  as  cost  sharing  or  matching.  In 
the  case  of  a  subgrant.  the  terms  of  the 
grant  agreement  may  require  that  the 
approval  be  obtained  from  the  awarding 
agency  as  well  as  the  grantee.  In  all 
cases,  the  approval  may  be  given  only  if 
a  purchase  of  the  equipment  or  rental  of 
the  land  would  be  approved  as  an 
allowable  direct  cost. 

(ii)  If  approval  is  not  obtained  under 
paragraph  (e)(2)(i)  of  this  section,  no 
amount  may  be  counted  for  donated 
land,  and  only  depreciation  or  use 
allowances  may  be  counted  for  donated 
equipment  and  buildings.  The 
depreciation  or  use  allowances  for  this 
property  are  not  treated  as  third  party 
in-kind  contributions.  Instead,  they  are 
treated  as  costs  incurred  by  the  grantee. 
They  are  computed  and  allocated 
(usually  as  indirect  costs)  in  accordance 
with  the  cost  pnnciples  specified  in 
5 22,  in  the  same  way  as 


depreciation  or  use  allowances  for 
purchased  equipment  and  buildings.  The 
amount  of  depreciation  or  use 
allowances  for  donated  equipment  and 
buildings  is  based  on  the  property's 
market  value  at  the  time  it  was  donated. 

(f)  Valuation  of  grantee  donated  real 
property  for  construction/acquisition.  If 
a  grantee  donates  real  property  for  a 
construction  or  facilities  acquisition 
project,  the  current  market  value  of  that 
property  may  be  counted  as  cost  sharing 
or  matching.  If  any  part  of  the  donated 
property  was  acquired  with  Federal 
funds,  only  the  non-federal  share  of  the 
property  may  be  counted  as  cost  sharing 
or  matching. 

(g)  Appraisal  of  real  property.  In  some 
cases  under  paragraphs  (d),  (e)  and  (f)  of 
this  section,  it  will  be  necessary  to 
establish  the  market  value  of  land  or  a 
building  or  the  fair  rental  rate  of  land  or 
of  space  in  a  building.  In  these  cases,  the 
awarding  agency  may  require  the 
market  value  or  fair  rental  value  be  set 
by  an  independent  appraiser,  and  that 
the  value  or  rate  be  certified  by  the 
grantee.  This  requirement  will  also  be 
imposed  by  the  grantee  on  subgrantees. 

§ ^5    Program  Income. 

(a)  General.  Grantees  are  encouraged 
to  earn  income  to  defray  program  costs. 
Program  income  includes  income  from 
fees  for  services  performed,  from  the  use 
or  rental  of  real  or  personal  property 
acquired  with  grant  funds,  from  the  sale 
of  commodities  or  items  fabricated 
under  a  grant  agreement,  and  from 
payments  of  principal  and  interest  on 
loans  made  with  grant  funds.  Except  as 
otherwise  provided  in  regulations  of  the 
Federal  awarding  agency,  program 
income  does  not  include  interest  on 
grant  funds,  rebates,  credits,  discounts, 
refunds,  etc.  and  interest  earned  on  any 
of  them. 

(b)  Definition  of  program  income. 
Program  income  means  gross  income 
received  by  the  grantee  or  subgrantee 
directly  generated  by  a  grant  supported 
activity,  or  earned  only  as  a  result  of  the 
grant  agreement  during  the  grant  period. 
"During  the  grant  period"  is  the  time 
between  the  effective  date  of  the  award 
and  the  ending  date  of  the  award 
reflected  in  the  final  financial  report. 

(c)  Cost  of  generating  program 
income.  If  authorized  by  Federal 
regulations  or  the  grant  agreement,  the 
grantee  may  deduct  the  incidental  cost 
of  generating  income  from  gross  income 
to  determine  program  income. 

(d)  Governmental  revenues.  Taxes, 
special  assessments,  levies,  fines,  and 
other  such  revenues  raised  by  a  grantee 
or  subgrantee  are  program  income  only 
if  the  revenues  are  specifically  identified 


in  the  grant  agreement  or  Federal 
agency  regulations  as  program  income. 

(e)  Royalties.  Income  from  royalties 
and  license  fees  for  copyrighted 
material,  patents,  and  inventions 
developed  by  a  grantee  or  subgrantee  is 
program  income  only  if  the  revenues  are 
specifically  identified  in  the  grant 
agreement  or  Federal  agency  regulations 
as  program  income.  (See  § 34.) 

(f)  Property.  Proceeds  from  the  sale  of 
real  property  or  equipment  will  be 
handled  in  accordance  with  the 
requirements  of  §§ 31  and 32. 

(g)  Use  of  program  income.  Grantees 
will  deduct  program  income  from 
outlays  which  may  be  both  Federal  and 
non-federal  as  described  below,  unless 
the  Federal  agency  regulations  or  the 
grant  agreement  specify  another 
alternative  (or  a  combination  of  the 
alternatives).  In  specifying  alternatives, 
the  Federal  agency  may  distinguish 
between  income  earned  by  the  grantee 
and  income  earned  by  subgrantees  and 
between  the  sources,  kinds,  or  amounts 
of  income.  When  Federal  agencies 
authorize  the  alternatives  in  paragraphs 
(g)  (2)  and  (3)  of  this  section,  program 
income  in  excess  of  any  Hmits  stipulated 
shall  also  be  deducted  from  outlays. 

(1)  Deduction.  Ordinarily  the  grantee 
will  deduct  program  income  from  total 
allowable  costs  to  determine  the  net 
allowable  costs.  The  grantee  will  use 
program  income  for  current  costs  unless 
the  Federal  agency  authorizes 
otherwise.  Program  income  which  the 
grantee  did  not  anticipate  at  the  time  of 
the  award  shall  be  used  to  reduce  the 
Federal  agency  and  grantee 
contributions  rather  than  to  increase  the 
funds  committed  to  the  project. 

(2)  Addition.  When  authorized,  the 
grantee  may  add  program  income  to  the 
funds  committed  to  the  grant  agreement 
by  the  Federal  agency  and  the  grantee. 
The  grantee  will  use  the  program  income 
for  the  purposes  and  under  the 
conditions  of  the  grant  agreement. 

(3)  Cost  sharing  or  matching.  When 
authorized,  the  grantee  may  use  program 
income  to  meet  the  cost  sharing  or 
matching  requirement  of  the  grant 
agreement.  The  amount  of  the  Federal 
grant  award  remains  the  same. 

(h)  Income  after  the  award  period. 
There  are  no  Federal  requirements 
governing  the  disposition  of  program 
income  earned  after  the  end  of  the 
award  period  (i.e.,  until  the  ending  date 
of  the  final  financial  report,  see 
paragraph  (a)  of  this  section),  unless  the 
terms  of  the  agreement  or  the  Federal 
agency  regulations  provide  otherwise. 
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§ 26    Non-Federal  audit. 

Grantees  and  subgrantees  are 
responsible  for  obtaining  audits  in 
accordance  with  the  Single  Audit  Act  of 
1984. 

Changes,  Property,  and  Subawards 

§         .30     Changes  under  discretionary 
(project)  awards. 

(a)  General.  (1)  Paragraphs  (c)  through 
(f)  of  this  section  do  not  apply  to 
programmatic  changes  or  budget 
revisions  made  by  grantees  under  State 
Plan  or  other  formula  grants  which  the 
awarding  agency  is  required  by  law  to 
award  if  the  applicant  meets  all 
applicable  requirements. 

(2)  Under  a  discretionary  project 
awards,  grantees  and  subgrantees  are 
permitted  to  rebudget  within  the 
approved  direct  cost  budget  to  meet 
unanticipated  requirements  and  may 
make  limited  program  changes  to  the 
approved  project.  However,  certain 
types  of  post-award  changes  in  budgets 
and  projects  shall  require  the  prior 
written  approval  of  the  awarding 
agency. 

(b)  Relation  to  cost  principles.  The 

applicable  cost  principles  (see  5 22) 

contain  requirements  for  prior  approval 
of  certain  types  of  costs.  Except  where 
waived,  those  requirements  apply  to  all 
grants  and  subgrants  even  if  paragraphs 
(c)  through  (f)  of  this  section  do  not. 

(c)  Budget  changes.  (1) 
Nonconstruction  projects.  Except  as 
stated  in  other  regulations  or  an  award 
document,  grantees  or  subgrantees  must 
obtain  the  prior  written  approval  of  the 
awarding  party  whenever  any  of  the 
following  changes  is  anticipated  under  a 
nonconstruction  award: 

(i)  Any  revision  which  would  result  in 
the  need  for  additional  funding. 

(ii)  Cumulative  transfers  among  direct 
cost  categories,  or,  if  applicable,  among 
separately  budgeted  programs, 
functions,  or  activities  which  exceed  or 
are  expected  to  exceed  ten  percent  of 
the  current  total  approved  budget, 
whenever  the  awarding  party's  share 
exceeds  $100,000. 

(iii)  Transfer  of  funds  allotted  for 
training  allowances  (i.e..  from  direct 
payments  to  trainees  to  other  expense 
categories). 

(2)  Construction  projects.  Grantees 
and  subgrantees  shall  obtain  prior 
written  approval  for  any  budget  revision 
which  would  result  in  the  need  for 
additional  funds. 

(3)  Combined  construction  and 
nonconstruction  projects.  When  a  grant 
or  subgrant  provides  funding  for  both 
construction  and  nonconstruction 
activities,  the  grantee  or  subgrantee 
must  obtain  prior  written  approval  from 


the  awarding  party  before  making  any 
fund  or  budget  transfer  from 
nonconstruction  to  construction  or  vice 
versa. 

(d)  Programmatic  changes.  Grantees 
or  subgrantees  must  obtain  the  prior 
written  approval  of  the  awarding  party 
whenever  any  of  the  following  actions  is 
anticipated: 

(1)  Any  revision  of  the  scope  or 
objective  of  the  project  (regardlesss  of 
whether  there  is  an  associated  budget 
revision  requiring  prior  approval). 

(2)  Need  to  extend  the  period  of 
availability  of  funds. 

(3)  Changes  in  key  persons  in  cases 
where  specified  in  an  application  or  a 
grant  award. 

(4)  Under  nonconstruction  projects, 
contracting  out  or  otherwise  obtaining 
the  services  of  a  third  party  to  perform 
activities  which  are  central  to  the 
purposes  of  the  award.  This  approval 
requirement  is  in  addition  to  the 

approval  requirements  of  § 36  but 

does  not  apply  to  the  procurement  of 
equipment,  supplies,  and  general 
support  services. 

(e)  Additional  prior  approval 
requirements.  (1)  The  awarding  agency 
may  not  require  prior  approval  for  any 
budget  revision  which  is  not  described 
in  paragraph  (c)  of  this  section. 

(2)  The  awarding  agency  may  not 
require  prior  written  approval  for  grant 
administration  project  revisions  other 
than  those  described  in  paragraph  (d)  of 
this  section. 

(f)  Requesting  prior  approval.  (1)  A 
request  for  prior  approval  of  any  budget 
revision  will  be  in  the  same  budget 
format  the  grantee  used  in  its 
application  and  shall  be  accompanied 
by  a  narrative  justification  for  the 
proposed  revision. 

(2)  A  request  for  a  prior  approval 
under  the  applicable  Federal  cost 

principles  (see  § 22)  may  be  made 

by  letter. 

(3)  A  request  by  a  subgrantee  for  prior 
approval  will  be  addressed  in  writing  to 
the  grantee.  The  grantee  will  promptly 
review  such  request  and  shall  approve 
or  disapprove  the  request  in  writing.  A 
grantee  will  not  approve  any  budget  or 
project  revision  which  is  inconsistent 
with  the  purpose  or  terms  and 
conditions  of  the  grant  award.  If  the 
revision  requested  by  the  subgrantee 
would  result  in  a  change  to  the  grantee's 
approved  project  which  requires  agency 
prior  approval,  the  grantee  will  obtain 
the  awarding  agency  approval  before 
approving  such  revision. 

§ J1     Real  property. 

(a)  Title.  Subject  to  the  obligations 
and  conditions  set  forth  in  this  section, 
title  to  real  property  acquired  under  a 


grant  or  subgrant  will  vest  upon 
acquisition  in  the  grantee  or  subgrantee 
respectively. 

(b)  Use.  Except  as  otherwise  provided 
by  Federal  statutes,  real  property  will  be 
used  for  the  originally  authorized 
purposes  as  long  as  needed  for  that 
purpose. 

(c)  Disposition.  When  real  property  is 
no  longer  needed  for  the  originally 
authorized  purpose,  the  grantee  or 
subgrantee  will  request  disposition 
instructions  from  the  awarding  agency. 
The  instructions  will  provide  for  one  of 
the  following  alternatives: 

(1)  Retention  of  title.  Retain  title  after 
compensating  the  awarding  agency.  The 
amount  paid  to  the  awarding  agency 
will  be  computed  by  applying  the 
awarding  agency's  percentage  of 
participation  in  the  cost  of  the  original 
purchase  to  the  fair  market  value  of  the 
property.  However,  in  those  situations 
where  a  grantee  or  subgrantee  is 
disposing  of  real  property  acquired  with 
grant  funds  and  acquiring  replacement 
real  property  undar  the  same  program, 
the  net  proceeds  from  the  disposition 
may  be  used  as  an  offset  to  the  cost  of 
the  replacement  property. 

(2)  Sale  of  property.  Sell  the  property 
and  compensate  the  awarding  party. 
The  amount  due  to  the  awarding  agency 
will  be  calculated  by  applying  the 
awarding  agency's  percentage  of 
participation  in  the  cost  of  the  original 
purchase  to  the  proceeds  of  the  sale 
after  deduction  of  any  actual  and 
reasonable  selling  and  ftxing-up 
expenses.  If  the  grant  is  still  active,  the 
net  proceeds  from  sale  may  be  offset 
against  the  original  cost  of  the  property. 
When  a  grantee  or  subgrantee  is 
directed  to  sell  property,  sales 
procedures  shall  be  followed  that 
provide  for  competition  to  the  extent 
practicable  and  result  in  the  highest 
possible  return. 

(3)  Transfer  of  title.  Transfer  of  title  to 
the  awarding  agency  or  to  a  third-party 
designated/approved  by  the  awarding 
agency  in  which  case  the  grantee  or 
subgrantee  shall  be  paid  an  amount 
calculated  by  applying  the  grantee  or 
subgrantee's  percentage  of  participation 
in  the  cost  of  the  original  cost  to  the 
current  fair  market  value  of  the 
property. 

§ J2     Equipment. 

(a)  Title.  Subject  to  the  obligations 
and  conditions  set  forth  in  this  section, 
title  to  equipment  acquired  under  a 
grant  or  subgrant  will  vest  upon 
acquisition  in  the  grantee  or  subgrantee 
respectively. 

(b)  States.  A  State  will  use,  manage, 
and  dispose  of  equipment  acquired 


under  a  grant  by  the  State  in  accordance 
with  Stale  laws  and  procedures.  Other 
grantees  and  subgrantees  will  follow 
paragraphs  (c)  through  (e)  of  this 
section. 

(c)  Use.  (1)  Equipment  will  be  used  by 
the  grantee  or  subgrantee  in  the  program 
or  project  for  which  it  was  acquired  as 
long  as  needed,  whether  or  not  the 
project  or  program  continues  to  be 
supported  by  Federal  funds. 

(2)  The  grantee  or  subgrantee  will  also 
make  equipment  available  for  use  on 
other  projects  or  programs  currently  or 
previously  supported  by  the  Federal 
Government,  providing  such  use  will  not 
interfere  with  the  work  on  the  projects 
or  program  for  which  it  was  originally 
acquired. 

(3)  Notwithstanding  the 

encouragement  in 25(a)  to  earn 

program  income,  the  grantee  or 
subgrantee  must  not  use  equipment 
acquired  with  grant  funds  to  provide 
services  for  a  fee  to  compete  unfairly 
with  private  companies  that  provide 
equivalent  services,  unless  specifically 
permitted  or  contemplated  by  Federal 
statute. 

(4)  When  acquiring  replacement 
equipment,  the  grantee  or  subgrantee 
may  use  the  equipment  to  be  replaced  as 
a  trade-in  or  sell  the  property  and  use 
the  proceeds  to  offset  the  cost  of  the 
replacement  property,  subject  to  the 
approval  of  the  awarding  agency. 

(d)  Management  requirements. 
Procedures  for  managing  equipment 
(including  replacement  equipment), 
whether  acquired  in  whole  or  in  part 
with  grant  funds,  until  disposition  takes 
place  will,  as  a  minimum,  meet  the 
following  requirements: 

(1)  Property  records  must  be 
maintained  that  include  a  description  of 
the  property,  a  serial  number  or  other 
identification  number,  the  source  of 
property,  who  holds  title,  the  acquisition 
date,  and  cost  of  the  property, 
percentage  of  Federal  participation  in 
the  cost  of  the  property,  the  location,  use 
and  condition  of  the  property,  and  any 
ultimate  disposition  data  including  the 
date  of  disposal  and  sale  price  of  the 
property. 

(2)  A  physical  inventory  of  the 
property  must  be  taken  and  the  results 
reconciled  with  the  property  records  at 
least  once  every  two  years. 

(3)  A  control  system  must  be 
developed  to  ensure  adequate 
safeguards  to  prevent  loss,  damage,  or 
theft  of  the  property.  Any  loss,  damage, 
or  theft  shall  be  investigated. 

(4)  Adequate  maintenance  procedures 
must  be  developed  to  keep  the  property 
in  good  condition. 

(5)  If  the  grantee  or  subgrantee  is 
authorized  or  required  to  sell  the 


property,  proper  sales  procedures  must 
be  established  to  ensure  the  highest 
possible  return. 

(e)  Disposition.  When  original  or 
replacement  equipment  acquired  under 
a  grant  or  subgrant  is  no  longer  needed 
in  projects  or  programs  currently  or 
previously  supported  by  the  awarding 
agency,  disposition  of  the  equipment 
will  be  made  as  follows: 

(1)  Items  of  equipment  with  a  current 
per-unit  fair  market  value  of  less  than 
$5,000  may  be  retained,  sold  or 
otherwise  disposed  of  with  no  further 
obligation  to  the  awarding  agency. 

(2)  Items  of  equipment  with  a  current 
per  unit  fair  market  value  in  excess  of 
$5,000  may  be  retained  or  sold  and  the 
awarding  agency  shall  have  a  right  to  an 
amount  calculated  by  multiplying  the 
current  market  value  or  proceeds  from 
sale  by  the  awarding  agency's  share  of 
the  equipment. 

(3)  In  cases  where  a  grantee  or 
subgrantee  fails  to  take  appropriate 
disposition  actions,  the  awarding  agency 
may  unilaterally  make  excess  and 
disposition  decisions. 

(f)  Federal  equipment.  In  the  event  a 
grantee  or  subgrantee  is  provided 
federally-owned  equipment; 

(1)  Title  will  remain  vested  in  the 
Federal  Government. 

(2)  Grantees  or  subgrantees  will 
manage  the  equipment  in  accordance 
with  Federal  agency  rules  and 
procedures,  and  submit  an  annual 
inventory  listing. 

(3)  When  the  equipment  is  no  longer 
needed,  the  grantee  or  subgrantee  will 
request  disposition  instructions  from  the 
Federal  agency. 

§ .33    Supplies. 

(a)  Title.  Title  to  supplies  acquired 
under  a  grant  or  subgrant  will  vest,  upon 
acquisition,  in  the  grantee  or  subgrantee 
respectively. 

(b)  Disposition.  If  there  is  a  residual 
inventory  of  unused  supplies  exceeding 
$5,000  in  total  aggregate  fair  market 
value  upon  termination  or  completion  of 
the  award,  and  if  the  supplies  are  not 
needed  for  any  other  federally 
sponsored  programs  or  projects,  the 
grantee  or  subgrantee  shall  compensate 
the  awarding  agency  for  its  share. 

§ J4    Copyrights. 


(b)  Any  rights  of  copyright  to  which  a 
grantee,  subgrantee  or  a  contractor 
purchases  ownership  with  grant  support. 

§  —  .35    Subawards  to  debarred  and 
suspended  parttes. 

(a)  Grantees  and  subgrantees  must 
not  make  any  award  or  permit  any 
award  (subgrant  or  contract)  at  any  tier 
to  any  party  which  is  debarred  or 
suspended  or  is  otherwise  excluded 
from  or  ineligible  for  participation  in 
Federal  assistance  programs  under 
Executrive  Order  12549,  "Debarment 
and  Suspension."  Grantees  shall  consult 
and  require  their  subgrantees  and 
contractors  at  any  tier  when  charged  as 
direct  costs,  to  consult  the  Consolidated 
List  of  Debarred,  Suspended  and 
Ineligible  Assistance  Participants  to 
assure  that  they  do  not  award  grant 
funds  to  listed  parties  in  violation  of  the 
Executive  order.  Access  to  the 
Consolidated  List  shall  be  provided  to 
grantees,  subgrantees  and  contractors 
through  the  Federal  awarding  agency. 
Grantees  will  direct  any  questions 
regarding  the  use  of  the  list  to  the 
Federal  awarding  agency. 

(b)  If  a  grantee  believes  that  there  are 
compelling  reasons  for  making  an  award 
to  a  debarred,  suspended  or  voluntarily 
excluded  person  in  a  particular  case,  the 
grantee  may  apply  to  the  Federal 
awarding  agency  for  a  waiver  from  this 
requirement,  pursuant  to  E.0. 12549. 
Such  waivers  will  be  granted  only  in 
unusual  circumstances  upon  the  written 
determination,  by  an  authorized  Federal 
agency  official,  of  the  compelling 
reasons  justifying  the  participation. 

§ .36    Procurement 


The  Federal  awarding  agency 
reserves  a  royalty-free,  nonexclusive, 
and  irrevocable  license  to  reproduce, 
publish  or  otherwise  use,  and  to 
authorize  others  to  use,  for  Federal 
Government  purposes: 

(a)  The  copyright  in  any  work 
developed  under  a  grant,  subgrant,  or 
contract  under  a  grant  or  subgrant;  and 


(a)  States.  When  procuring  property 
and  services  under  a  grant,  a  State  will 
follow  the  same  policies  and  procedures 
it  uses  for  procurements  from  its  non- 
Federal  funds.  The  State  will  ensure  that 
every  purchase  order  or  other  contract 
includes  any  clauses  required  by 
Federal  statutes  and  executive  orders 
and  their  implementing  regulations. 
Other  grantees  and  subgrantees  will 
follow  paragraphs  (b)  through  (h)  in  this 
section. 

(b)  Procurement  standards.  (1) 
Grantees  and  subgrantees  will  use  their 
own  procurement  procedures  which 
reflect  applicable  State  and  local  laws 
and  regulations,  provided  that  the 
procurements  conform  to  applicable 
Federal  law  and  the  standards  identified 
in  this  section. 

(2)  Grantees  will  maintain  a  contract 
administration  system  which  ensures 
that  contTPCtors  perform  in  accordance 
with  the  terms,  conditions,  and 
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specifications  of  their  contracts  or 
purchase  orders. 

(3)  Grantees  will  maintain  a  written 
code  of  standards  of  conduct  governing 
the  performance  of  their  employees 
engaged  in  the  award  and 
administration  of  contracts.  No 
employee,  officer  or  agent  of  the  grantee 
shall  participate  in  selection,  or  in  the 
award  or  administration  of  a  contract 
supported  by  Federal  funds  if  a  conflict 
of  interest,  real  or  apparent,  would  be 
involved.  Such  a  conflict  would  arise 
when: 

(i)  The  employee,  officer  or  agent, 

(ii)  Any  member  of  his  immediate 
family, 

(iii)  His  or  her  partner,  or 

(ivj  An  organization  which  employs, 
or  is  about  to  employ,  any  of  the  above, 
has  a  financial  or  other  interest  in  the 
firm  selected  for  award. 
The  grantee's  officers,  employees  or 
agents  will  neither  solicit  nor  accept 
gratuities,  favors  or  anything  of 
monetary  value  from  contractors, 
potential  contractors,  or  parties  to 
subagreements.  Grantees  may  set 
minimum  rules  where  the  financial 
interest  is  not  substantial  or  the  gift  is 
an  unsolicited  item  of  nominal  intrinsic 
value.  To  the  extent  permitted  by  State 
or  local  law  or  regulations,  such 
standards  of  conduct  will  provide  for 
penalties,  sanctions,  or  other 
disciplinary  actions  for  violations  of 
such  standards  by  the  grantee's  officers, 
employees,  or  agents,  or  by  contractors 
or  their  agents.  The  awarding  agency 
may  in  regulation  provide  additional 
prohibitions  relative  to  real,  apparent,  or 
potential  conflicts  of  interest. 

(4)  Grantee  procedures  will  provide 
for  a  review  of  proposed  procurements 
to  avoid  purchase  of  unnecessary  or 
duplicative  items.  Consideration  should 
be  given  to  consolidating  or  breaking  out 
procurements  to  obtain  a  more 
economical  purchase.  Where 
appropriate,  an  analysis  will  be  made  of 
lease  versus  purchase  alternatives,  and 
any  other  appropriate  analysis  to 
determine  the  most  economical 
approach. 

(5)  To  foster  greater  economy  and 
efficiency,  grantees  are  encouraged  to 
enter  into  State  and  local 
intergovernmental  agreements  for 
procurement  or  use  of  common  goods 
and  services. 

(6)  Grantees  are  encouraged  to  use 
Federal  excess  and  surplus  property  in 
lieu  of  purchasing  new  equipment  and 
property  whenever  such  use  is  feasible 
and  reduces  project  costs. 

(7)  Grantees  are  encouraged  to  use 
value  engineering  clauses  in  contracts 
for  construction  projects  of  sufficient 
size  to  offer  reasonable  opportunities  for 


cost  reductions.  Value  engineering  is  a 
systematic  and  creative  analysis  of  each 
contract  item  or  task  to  ensure  that  its 
essential  function  is  provided  at  the 
overall  lower  cost. 

(8)  Grantees  will  make  awards  only  to 
responsible  contractors  possessing  the 
ability  to  perform  successfully  under  the 
terms  and  conditions  of  a  proposed 
procurement.  Consideration  will  be 
given  to  such  matters  as  contractor 
integrity,  compliance  with  public  policy, 
record  of  past  performance,  and 
financial  and  technical  resources. 

(9)  Grantees  will  maintain  records 
sufficient  to  detail  the  significant  history 
of  a  proCTirement.  These  records  will 
include,  but  are  not  necessarily  limited 
to  the  following:  rationale  for  the 
method  of  procurement,  selection  of 
contract  type,  contractor  selection  or 
rejection,  and  the  basis  for  the  contract 
price. 

(10)  Grantees  will  use  time  and 
material  type  contracts  only — 

(i)  After  a  determination  that  no  other 
contract  is  suitable,  and 

(ii)  If  the  contract  includes  a  ceiling 
price  that  the  contractor  exceeds  at  its 
own  risk. 

(11)  Grantees  alone  will  be 
responsible,  in  accordance  with  good 
administrative  practice  and  sound 
business  judgment,  for  the  settlement  of 
all  contractual  and  administrative  issues 
arising  out  of  procurements.  These 
issues  include,  but  are  not  limited  to 
source  evaluation,  protests,  disputes, 
and  claims.  These  standards  do  not 
r^ieve  the  grantee  of  any  contractual 
responsibilities  under  its  contracts. 
Federal  agencies  will  not  substitute  their 
judgment  for  that  of  the  grantee  or 
subgrantee  unless  the  matter  is 
primarily  a  Federal  concern.  Violations 
of  law  will  be  referred  to  the  local. 
State,  or  Federal  authority  having  proper 
jurisdiction. 

(12)  Grantees  will  have  protest 
procedures  to  handle  and  resolve 
disputes  relating  to  their  procurements 
and  shall  in  all  instances  disclose 
information  regarding  the  protest  to  the 
awarding  agency.  A  protestor  must 
exhaust  all  administrative  remedies 
with  the  grantee  before  pursuing  a 
protest  with  the  Federal  awarding 
agency.  Reviews  of  protests  by  the 
awarding  agency  will  be  limited  to: 

(i)  Violations  of  Federal  law  or 
regulations  and  the  standards  of  this 
section  (violations  of  State  or  local  law 
will  be  under  the  jurisdiction  of  State  or 
local  authorities)  and 

(ii)  Violations  of  the  grantee's  protest 
procedures  or  failure  to  review  a 
complaint  or  protest. 


Protests  received  by  the  awarding 
agency  other  than  those  specified  above 
will  be  referred  to  the  grantee  or 
subgrantee. 

(c)  Competition.  (1)  All  procurement 
transactions  will  be  conducted  in  a 
manner  providing  full  and  open 
competition  consistent  with  the 

standards  of  S 38  Some  of  the 

situations  considered  to  be  restrictive  of 
competition  include  but  are  not  limited 
to: 

(i)  Placing  unreasonable  requirements 
on  firms  in  order  for  them  to  qualify  to 
do  business, 

(ii)  Requiring  unnecessary  experience 
and  excessive  bonding, 

(iii)  Noncompetitive  pricing  practices 
between  firms  or  between  affiliated 
companies, 

(iv)  Noncompetitive  awards  to 
consultants  that  are  on  retainer 
contracts, 

(v)  Organizational  conflicts  of 
interest,  and 

(vi)  Specifying  only  a  "brand  name" 
product  instead  of  allowing  "an  equal" 
product  to  be  offered  and  describing  the 
performance  of  other  relevant 
requirements  of  the  procurement. 

(vii)  Any  arbitrary  action  in  the 
procurement  process. 

(2)  Grantees  will  conduct 
procurements  in  a  manner  that  prohibits 
the  use  of  statutorily  or  administratively 
imposed  in-State  or  local  geographical 
preferences  in  the  evaluation  of  bids  or 
proposals,  except  in  those  cases  where 
applicable  Federal  statutes  expressly 
mandate  or  encourage  geographic 
preference. 

(3)  Grantees  will  have  written 
selection  procedures  for  procurement 
transactions.  These  procedures  will 
ensure  that  all  solicitations: 

(i)  Incorporate  a  clear  and  accurate 
description  of  the  technical 
requirements  for  the  material,  product, 
or  service  to  be  procfured.  Such 
description  shall  not.  in  competitive 
procurements,  contain  features  which 
unduly  restrict  competition.  The 
description  may  include  a  statement  of 
the  qualitative  nature  of  the  material, 
product  or  service  to  be  procured,  and 
when  necessary,  shall  set  forth  those 
minimum  essential  characteristics  and 
standards  to  which  it  must  conform  if  it 
is  to  satisfy  its  intended  use.  Detailed 
product  specifications  should  be 
avoided  if  at  all  possible.  When  it  is 
impractical  or  uneconomical  to  make  a 
clear  and  accurate  description  of  the 
technical  requirements,  a  "brand  name 
or  equal"  description  may  be  used  as  a 
means  to  define  the  performance  or 
other  salient  requirements  of  a 
procurement.  The  specific  features  of  the 


named  brand  which  must  be  met  by 
offerors  shall  be  clearly  stated;  and 

(ii)  Identify  all  requirements  which  the 
offerors  must  fulfill  and  all  other  factors 
to  be  used  in  evaluating  bids  or 
proposals. 

(4)  Grantees  will  ensure  that  ail 
prequalified  lists  of  persons,  firms,  or 
products  which  are  used  in  acquiring 
goods  and  services  are  current  and 
include  enough  qualified  sources  to 
ensure  maximum  open  and  free 
competition.  Also,  grantees  will  not 
preclude  potential  bidders  from 
qualifying  during  the  solicitation  period. 

(d)  Methods  of  procurement  to  be 
followed-  (1)  Procurement  by  small 
purchase  procedures.  Small  purchase 
procedures  are  those  relatively  simple 
and  informal  procurement  methods  for 
securing  services,  supplies,  or  other 
property  that  do  not  cost  more  than 
$25,000  in  the  aggregate.  If  small 
purchase  procurements  are  used,  price 
or  rate  quotations  will  be  obtained  from 
an^adequate  number  of  qualified 
sources. 

(2)  Procurement  by  sealed  bids 
(formal  advertising)  is  publicly  solicited 
and  a  firm-fixed-price  contract  (lump 
sum  or  unit  price)  is  awarded  to  the 
responsible  bidder  whose  bid. 
conforming  with  all  the  material  terms 
and  conditions  of  the  invitation  for  bids, 
is  the  lowest  in  price. 

(i)  In  order  for  sealed  bidding  to  be 
feasible,  the  following  conditions  should 
be  present: 

(A)  A  complete,  adequate,  and 
realistic  specification  or  purchase 
description  is  available: 

(B)  Two  or  more  responsible  bidders 
are  willing  and  able  to  compete 
effectively  for  the  business:  and 

(C)  The  procurement  lends  itself  to  a 
firm  fixed  price  contract  and  the 
selection  of  the  successful  bidder  can  be 
made  principally  on  the  basis  of  price. 

(ii)  If  sealed  bids  are  used,  the 
following  requirements  apply: 

(A)  The  invitation  for  bids  will  be 
publicly  advertised  and  bids  shall  be 
solicited  from  an  adequate  number  of 
known  suppliers,  providing  them 
sufficient  time  prior  to  the  date  set  for 
opening  the  bids; 

(B)  The  invitation  for  bids,  which  will 
include  any  specifications  and  pertinent 
attachments,  shall  define  the  items  or 
services  in  order  for  the  bidder  to 
properly  respond; 

(C)  All  bids  will  be  publicly  opened  at 
the  time  and  place  prescribed  in  the 
invitation  for  bids: 

(D)  A  firm  fixed-price  contract  award 
will  be  made  in  writing  to  the  lowest 
responsive  and  responsible  bidder. 
Where  specified  in  bidding  documents, 
fac'ors  such  as  discounts,  transportation 
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cost,  and  life  cycle  costs  shall  be 
considered  in  determining  which  bid  is 
lowest.  Payment  discounts  will  only  be 
used  to  determine  the  low  bid  when 
prior  experience  indicates  that  such 
discounts  are  usually  taken  advantage 
of:  and 

(E)  Any  or  all  bids  may  be  rejected  if 
there  is  a  sound  documented  reason. 

(3)  Procurement  by  competitive 
proposals.  The  technique  of  competitive 
proposals  is  normally  conducted  with 
more  than  one  source  submitting  an 
offer,  and  either  a  fixed-price  or  cost- 
reimbursement  type  contract  is 
awarded.  It  is  generally  used  when  • 
conditions  are  not  appropriate  for  the 
use  of  sealed  bids.  If  this  method  is 
used,  the  following  requirements  apply: 

(i)  Requests  for  proposals  will  be 
publicized  and  identify  all  evaluation 
factors  and  their  relative  importance. 
Any  response  to  publicized  requests  for 
proposals  shall  be  honored  to  the 
maximum  extent  practical: 

(ii)  Proposals  will  be  solicited  from  an 
adequate  number  of  qualified  sources; 
(iii)  Grantees  will  have  a  method  for 
conducting  technical  evaluations  of  the 
proposals  received  and  for  selecting 
awardees; 

(iv)  Awards  will  be  made  to  the 
responsible  firm  whose  proposal  is  most 
advantageous  to  the  program,  with  price 
and  other  factors  considered;  and 

(v)  Grantees  may  use  competitive 
proposal  procedures  for  qualifications- 
based  procurement  of  architectural/ 
engineering  (A/E)  professional  services 
whereby  competitors'  qualifications  are 
evaluated  and  the  most  qualified 
competitor  is  selected,  subject  to 
negotiation  of  fair  and  reasonable 
compensation.  The  method,  where  price 
is  not  used  as  a  selection  factor,  can 
only  be  used  in  procurement  of  A/E 
professional  services.  It  cannot  be  used 
to  purchase  other  types  of  services 
though  A/E  firms  are  a  potential  source 
to  perform  the  proposed  effort. 

(4)  Procurement  by  noncompetitive 
proposals  is  procurement  through 
solicitation  of  a  proposal  from  only  one 
source,  or  after  solicitation  of  a  number 
of  sources,  competition  is  determined 
inadequate. 

(i)  Procurement  by  noncompetitive 
proposals  may  be  used  only  when  the 
award  of  a  contract  is  infeasible  under 
small  purchase  procedures,  sealed  bids 
or  competitive  proposals  and  one  of  the 
following  circumstances  applies: 

(A)  The  item  is  available  only  from  a 
single  source: 

(B)  The  public  exigency  or  emergency 
for  the  requirement  will  not  permit  a 
delay  resulting  from  competitive 
solicitation: 


(C)  The  awarding  agency  authorizes 
noncompetitive  negotiations;  or 

(D)  After  solicitation  of  a  number  of 
sources,  competition  is  determined 
inadequate. 

(ii)  Cost  analysis,  i.e.,  verifying  the 
proposed  cost  data,  the  projections  of 
the  data,  and  the  evaluation  of  the 
specific  elements  of  costs  and  profit,  is 
required. 

(iii)  Grantees  may  be  required  to 
submit  the  proposed  procurement  to  the 
awarding  agency  for  pre-award  review 
in  accordance  with  paragraph  (g)  of  this 
section. 

(e)  Contracting  with  small  and 
minority  firms,  women's  business 
enterprise  and  labor  surplus  area  firms. 
(1)  The  grantee  will  take  all  necessary 
affirmative  steps  to  assure  that  minority 
firms,  women's  business  enterprises, 
and  labor  surplus  area  firms  are  used 
when  possible. 
(2)  Affirmative  steps  shall  include: 
(i)  Placing  qualified  small  and 
minority  businesses  and  women's 
business  enterprises  on  solicitation  hsts; 

(ii)  Assuring  that  small  and  minority 
businesses,  and  women's  business 
enterprises  are  solicited  whenever  they 
are  potential  sources; 

(iii)  Dividing  total  requirements,  when 
economically  feasible,  into  smaller  tasks 
or  quantities  to  permit  maximum 
participation  by  small  and  minority 
business,  and  women's  business 
enterprises: 

(iv)  Establishing  delivery  schedules, 
where  the  requirement  permits,  which 
encourage  participation  by  small  and 
minority  business,  and  women's 
business  enterprises; 

(v)  Using  the  services  and  assistance 
of  the  Small  Business  Administration, 
and  the  Minority  Business  Development 
Agency  of  the  Department  of  Commerce; 
and 

(vi)  Requiring  the  prime  contractor,  if 
subcontracts  are  to  be  let,  to  take  the 
affirmative  steps  listed  in  paragraphs 
(e)(2)  (i)  through  (vi)  of  this  section. 

(f)  Contract  cost  and  price.  (1) 
Grantees  must  perform  a  cost  or  price 
analysis  in  connection  with  every 
procurement  action  including  contract 
modifications.  The  method  and  degree 
of  analysis  is  dependent  on  the  facts 
surrounding  the  particular  procurement 
situation,  but  as  a  starting  point, 
grantees  must  make  independent 
estimates  before  receiving  bids  or 
proposals.  A  cost  analysis  must  be 
performed  when  the  offeror  is  required 
to  submit  the  elements  of  his  estimated 
cost,  e.g.,  under  professional,  consulting, 
and  architectural  engineering  services 
contracts.  A  cost  analysis  will  be 
necessary  when  adequate  price 
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competition  is  lacking,  and  for  sole 
source  procurements,  including  contract 
modifications  or  change  orders,  unless 
price  reasonableness  can  be  established 
on  the  basis  of  a  catalog  or  market  price 
of  a  commercial  product  sold  in 
substantial  quantities  to  the  general 
public  or  based  on  prices  set  by  law  or 
regulation.  A  price  analysis  will  be  used 
in  all  other  instances  to  determine  the 
reasonableness  of  the  proposed  contract 
price. 

(2)  Grantees  will  negotiate  profit  as  a 
separate  element  of  the  price  for  each 
contract  in  which  there  is  no  price 
competition  and  in  all  cases  where  cost 
analysis  is  performed.  To  establish  a 
fair  and  reasonable  profit,  consideration 
will  be  given  to  the  complexity  of  the 
work  to  be  performed,  the  risk  borne  by 
the  contractor,  the  contractor's 
investment,  the  amount  of 
subcontracting,  the  quality  of  its  record 
of  past  performance,  and  industry  profit 
rates  in  the  surrounding  geographical 
area  for  similar  work. 

(3)  Costs  or  prices  based  on  estimated 
costs  for  contracts  under  grants  will  be 
allowable  only  to  the  extent  that  costs 
incurred  or  cost  estimates  included  in 
negotiated  prices  are  consistent  with 

Federal  cost  principles  (see  § 22). 

Grantees  may  reference  their  own  cost 
principles  that  comply  with  the 
applicable  Federal  cost  principles. 

(4)  The  cost  plus  a  percentage  of  cost 
and  percentage  of  construction  cost 
method  of  contracting  shall  not  be  used. 

(g)  Awarding  agency  review.  (1) 
Grantees  must  make  available,  upon 
request  of  the  awarding  agency, 
technical  specifications  on  proposed 
procurements  where  the  awarding 
agency  believes  such  review  is  needed 
to  ensure  that  the  item  and/or  service 
specified  is  the  one  being  proposed  for 
purchase.  This  review  generally  will 
lake  place  prior  to  the  time  the 
sp>ecification  is  incorporated  into  a 
solicitation  document.  However,  if  the 
grantee  desires  to  have  the  review 
accomplished  after  a  solicitation  has 
been  developed,  the  awarding  agency 
may  still  review  the  specifications,  with 
such  review  usually  limited  to  the 
technical  aspects  of  the  proposed 
purchase. 

(2)  Grantees  must  on  request  make 
available  for  awarding  agency  pre- 
award  review,  procurement  documents, 
such  as  requests  for  proposals  or 
invitations  for  bids,  independent  cost 
estimates,  etc.,  when: 

(i)  A  grantee's  procurement 
procedures  or  operation  fails  to  comply 
with  the  procurement  standards  in  this 
section:  or 

(ii)  The  procurement  is  expected  to 
exceed  $25,000  and  is  to  be  awarded 


without  competition  or  only  one  bid  or 
offer  is  received  in  response  to  a 
solicitation;  or 

(iii)  The  procurement,  which  is 
expected  to  exceed  $25,000.  specifies  a 
"brand  name"  product;  or 

(iv)  The  proposed  award  over  $25,000 
is  to  be  awarded  to  other  than  the 
apparent  low  bidder  under  a  sealed  bid 
procurement;  or 

(v)  A  proposed  contract  modification 
changes  the  scope  of  a  contract  or 
increases  the  contract  amount  by  more 
than  $25,000. 

(3)  A  grantee  will  be  exempt  from  the 
pre-award  review  in  paragraph  (g)(2)  of 
this  section  if  the  Federal  agency 
determines  that  its  procurement  systems 
comply  with  the  standards  of  this 
section. 

(i)  A  grantee  may  request  that  its 
procurement  system  be  reviewed  by  the 
awarding  agency  to  determine  whether 
its  system  meets  these  standards  in 
order  for  its  system  to  be  certified. 
Generally,  these  reviews  shall  occur 
where  there  is  a  continuous  high-dollar 
funding,  and  third-party  contracts  are 
awarded  on  a  regular  basis; 

(ii)  A  grantee  may  self-certify  its 
procurement  system.  Such  self- 
certification  shall  not  limit  the  awarding 
agency's  right  to  survey  the  system. 
Under  a  self-certification  procedure, 
awarding  agencies  may  wish  to  rely  on 
written  assurances  from  the  grantee  that 
it  is  complying  with  these  standards.  A 
grantee  will  cite  specific  procedures, 
regulations,  standards,  etc.,  as  being  in 
compliance  with  these  requirements  and 
have  its  system  available  for  review. 

(h)  Bonding  requirements.  For  those 
contracts  or  subcontracts  exceeding 
$100,000,  the  awarding  agency  may 
accept  the  bonding  policy  and 
requirements  of  the  grantee  provided  the 
awarding  agency  has  made  a 
determination  that  the  awarding 
agency's  interest  is  adequately 
protected.  If  such  a  determination  has 
not  been  made,  the  minimum 
requirements  shall  be  as  follows: 

(1)  A  bid  guarantee  from  each  bidder 
equivalent  to  five  percent  of  the  bid 
price.  The  "bid  guarantee"  shall  consist 
of  a  firm  commitment  such  as  a  bid 
bond,  certified  check,  or  other 
negotiable  instrument  accompanying  a 
bid  as  assurance  that  the  bidder  will, 
upon  acceptance  of  his  bid,  execute 
such  contractual  documents  as  may  be 
required  within  the  time  specified. 

(2)  A  performance  bond  on  the  part  of 
the  contractor  for  100  percent  of  the 
contract  price.  A  "performance  bond"  is 
one  executed  in  connection  with  a 
contract  to  secure  fulfillment  of  all  the 
contractor's  obligations  under  such 
contract. 


(3)  A  payment  bond  on  the  part  of  the 
contractor  for  100  percent  of  the 
contract  price.  A  "payment  bond"  is  one 
executed  in  connection  with  a  contract 
to  assure  payment  as  required  by  law  of 
all  persons  supplying  labor  and  material 
in  the  execution  of  the  work  provided 
for  in  the  contract. 

(i)  Contract  provisions.  A  grantee's 
contracts  must  contain  the  following 
contract  provisions: 

(1)  Administrative,  contractual,  or 
legal  remedies  in  instances  where 
contractors  violate  or  breach  contract 
terms,  and  provide  for  such  sanctions 
and  penalties  as  may  be  appropriate. 
(Contracts  other  than  small  purchases) 

(2)  Termination  for  cause  and  for 
convenience  by  the  grantee  including 
the  manner  by  which  it  will  be  effected 
and  the  basis  for  settlement.  (All 
contracts  in  excess  of  $10,000) 

(3)  Compliance  with  Executive  Order 
11246  of  September  24. 1965  entitled 
"Equal  Employment  Opportunity,"  as 
amended  by  Executive  Order  11375  of 
October  13, 1967  and  as  supplemented  in 
Department  of  Labor  regulations  (41 
CFR  Part  60).  (All  construction  contracts 
awarded  in  excess  of  $10,000  by 
grantees  and  their  contractors  or 
subgrantees) 

(4)  Compliance  with  the  Copeland 
"Anti-Kickback"  Act  (18  U.S.C.  874)  as 
supplemented  in  Department  of  Labor 
regulations  (29  CFR  Part  3).  (All 
contracts  and  subgrants  for  construction 
or  repair) 

(5)  Compliance  with  the  Davis-Bacon 
Act  (40  U.S.C.  276a  to  a-7)  as 
supplemented  by  Department  of  Labor 
regulations  (29  CFR  Part  5). 
(Construction  contracts  in  excess  of 
$2,000  awarded  by  grantees  and 
subgrantees  when  required  by  Federal 
grant  program  legislation) 

(6)  Compliance  with  Sections  103  and 
107  of  the  Contract  Work  Hours  and 
Safety  Standards  Act  (40  U.S.C.  327-330) 
as  supplemented  by  Department  of 
Labor  regulations  (29  CFR  Part  5). 
(Construction  contracts  awarded  by 
grantees  and  subgrantees  in  excess  of 
$2,000,  and  in  excess  of  $2,500  for  other 
contracts  which  involve  the  employment 
of  mechanics  or  laborers) 

(7)  Notice  of  awarding  agency 
requirements  and  regulations  pertaining 
to  reporting. 

(8)  Notice  of  awarding  agency 
requirements  and  regulations  pertaining 
to  patent  rights  with  respect  to  any 
discovery  or  invention  which  arises  or  is 
developed  in  the  course  of  or  under  such 
contract. 

(9)  Awarding  agency  requirements 
and  regulations  pertaining  to  copyrights 
and  rights  in  data. 


(10)  Access  by  the  grantee,  the 
Federal  grantor  agency,  the  Comptroller 
General  of  the  United  States,  or  any  of 
their  duly  authorized  representatives  to 
any  books,  documents,  papers,  and 
records  of  the  contractor  which  are 
directly  pertinent  to  that  specific 
contract  for  the  purpose  of  making  audit, 
examination,  excerpts,  and 
transcriptions. 

(11)  Retention  of  all  required  records 
for  three  years  after  grantees  make  final 
payments  and  all  other  pending  matters 
are  closed. 

(12)  Compliance  with  all  applicable 
standards,  orders,  or  requirements 
issued  tinder  section  306  of  the  Clear  Air 
Act  (42  use.  1857  (hj),  section  508  of 
the  Clean  Water  Act  (33  U.S.C.  1368), 
Executive  Order  11738,  and 
Environmental  Protection  Agency 
regulations  (40  CFR  Part  15).  (Contracts, 
subcontracts,  and  subgrants  of  amounts 
in  excess  of  $100,000) 

(13)  Mandatory  standards  and  policies 
relating  to  energy  efficiency  which  are 
contained  in  the  state  energy 
conservation  plan  issued  in  compliance 
with  the  Energy  Policy  and 
Conservation  Act  (Pub.  L  94-163). 

RefHjrts.  Records  Retention,  and 
Enforcement 

§         .40     Monitoring  and  reporting 
program  performance. 

(a)  Monitoring  by  grantees.  Grantees 
are  responsible  for  managing  the  day-to- 
day operations  of  grant  and  subgrant 
supported  activities.  Grantees  must 
monitor  grant  and  subgrant  supported 
activities  to  assure  compliance  with 
applicable  Federal  requirements  and 
that  fjerformance  goals  are  being 
achieved.  Grantee  momtonng  must 
cover  each  program,  function  or  activity. 

(b)  Nonconstruction  performance 
reports.  The  awarding  agency  may,  if  it 
decides  that  performance  information 
available  from  subsequent  applications 
contains  sufficient  information  to  meet 
its  programmatic  needs,  require  the 
grantee  to  submit  a  performance  report 
only  upon  expiration  or  termination  of 
grant  support.  Unless  waived  by  the 
awarding  agency  this  report  will  be  due 
on  the  same  date  as  the  final  Financial 
Status  Report. 

(1)  Grantees  will  submit  annual 
performance  n'ports  unless  the 
awarding  agency  requires  quarterly  or 
semi-annual  reports.  However, 
performance  reports  will  never  be  more 
frequently  than  quarterly.  Annual 
reports  shall  be  due  90  days  afier  the 
grant  year,  quarterly  or  semi-annual 
reports  shall  be  due  30  days  after  the 
reporting  penod.  The  final  performance 
report  will  be  due  90  days  after  the 


expiration  or  termination  of  grant 
support.  If  a  justified  request  is 
submitted  by  a  grantee,  the  awarding 
agency  may  extend  the  due  date  for  any 
performance  report.  Additionally, 
requirements  for  unnecessary 
performance  reports  may  be  waived  by 
the  awarding  agency. 

(2)  Performance  reports  will  contain, 
for  each  grant,  brief  information  on  the 
following: 

(i)  A  comparison  of  actual 
accomplishments  to  the  objectives 
established  for  the  period.  Where  the 
output  of  the  project  can  be  quantified,  a 
computation  of  the  cost  per  unit  of 
output  may  be  required  if  that 
information  will  be  useful. 

(ii)  The  reasons  for  slippage  if 
established  objectives  were  not  met. 

(iii)  Additional  pertinent  information 
including,  when  appropriate,  analysis 
and  explanation  of  cost  overruns  or  high 
unit  costs. 

(3)  Grantees  will  not  be  required  to 
submit  more  than  the  original  and  two 
copies  of  performance  reports. 

(4)  Grantees  will  adhere  to  the 
standards  in  this  section  in  prescribing 
performance  reporting  requirements  for 
subgrantees. 

(c)  Construction  performance  reports. 
For  the  most  part,  on-site  technical 
inspections  and  certified  percentage-of- 
completion  data  are  relied  on  heavily  by 
awarding  agencies  to  monitor  progress 
under  construction  grants  and 
subgrants.  The  awarding  agency  will 
require  additional  formal  performance 
reports  only  when  considered 
necessary,  and  never  more  frequently 
than  quarterly. 

(d)  Significant  developments.  Events 
may  occur  between  the  scheduled 
performance  reporting  dates  which  have 
significant  impact  upon  the  grant  or 
subgrant  supported  activity.  In  such 
cases,  the  grantee  must  inform  the 
awarding  agency  as  soon  as  the 
following  types  of  conditions  become 
known: 

(1)  Problems,  delays,  or  adverse 
conditions  which  will  materially  impair 
the  ability  to  meet  the  objective  of  the 
award.  This  disclosure  must  include  a 
statement  of  the  action  taken,  or 
contemplated,  and  any  assistance 
needed  to  resolve  the  situation. 

(2)  Favorable  developments  which 
enable  meeting  time  schedules  and 
objectives  sooner  or  at  less  cost  than 
anticipated  or  producing  more  beneficial 
results  than  originally  planned. 

(e)  Wo/iners.  e.xtensions.  (1)  Awarding 
agencies  may  waive  any  performance 
report  required  by  this  part  if  not 
needed. 

(2)  The  grantee  may  waive  any 
performance  report  from  a  subgrantee 


when  not  needed.  The  grantee  may 
extend  the  due  date  for  any  f>erformance 
report  from  a  subgrantee  if  the  grantee 
will  still  be  able  to  meet  its  performance 
reporting  obligations  to  the  awarding 
agency. 

§ .41    Financial  Reporting. 

(a)  General.  (1)  Except  as  provided  in 
paragraphs  (a)(2).  (5)  and  (6)  of  this 
section,  grantees  will  use  only  the  forms 
specified  in  paragraphs  (a)  through  (e)  of 
this  section,  and  such  supplementary  or 
other  forms  as  may  from  time  to  time  be 
authorized  by  OMB,  for: 

(i)  Submitting  financial  reports  to 
awarding  agencies,  or 

(ii)  Requesting  advances  or 
reimbursements  when  letters  of  credit 
are  not  used. 

(2)  Grantees  need  not  apply  the  forms 
prescribed  in  this  section  in  dealing  with 
their  subgrantees.  However,  grantees 
are  encouraged  not  to  impose  more 
burdensome  requirements  on 
subgrantees. 

(3)  Grantees  shall  follow  all 
applicable  standard  and  supplemental 
Federal  agency  instructions  approved  by 
OMB  for  use  in  connection  with  the 
forms  specified  in  paragraphs  (b) 
through  (e)  of  this  section.  Awarding 
agencies  may  issue  substanfive 
supplementary  instructions  only  with 
the  approval  of  OMB.  Awarding 
agencies  may  shade  out  or  instruct  the 
grantee  to  disregard  any  line  item  that 
the  awarding  agency  finds  unnecessary 
for  its  decisionmaking  purposes. 

(4)  Grantees  will  not  be  required  to 
submit  more  than  the  original  and  two 
copies  of  forms  required  under  this  part. 

(5)  Awarding  agencies  may  provide 
computer  outputs  to  grantees  to  expedite 
or  contribute  to  the  accuracy  of 
reporting.  Awarding  agencies  may 
accept  the  required  information  from 
grantees  in  machine  usable  format  or 
computer  printouts  instead  of  prescribed 
forms. 

(6)  When  an  awarding  agency  has 
determined  that  a  grantee's  accounting 
system  does  not  meet  the  standards  for 
financial  management  systems 

contained  in  § 20  of  this  part  it 

may  require  financial  reports  with  more 
frequency  or  more  detail  (or  both),  upon 
written  notice  to  the  grantee,  until  such 
time  as  the  standards  are  met. 

(7)  Awarding  agencies  may  waive  any 
report  required  by  this  section  if  not 
needed. 

(8)  Awarding  agencies  may  extend  the 
due  date  for  any  financial  report  upon 
receiving  a  justified  request  from  a 
grantee. 

(b)  Financial  Status  Report. — (1) 
Form.  Grantees  will  use  Standard  Form 
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269,  Financial  Status  Report,  to  report 
the  status  of  funds  for  all 
nonconstruclion  grants  and  for 
construction  grants  when  required  in 
accordance  with  paragraph 
§ 41(e)(2)(iii)  of  this  section. 

(2)  Accounting  basis.  Each  grantee 
will  report  program  outlays  and  program 
income  on  the  same  accounting  basis, 
i.e.,  cash  or  accrued  expenditure 
(accrual),  which  it  uses  in  its  own 
accounting  system. 

(3)  Frequency.  The  awarding  agency 
may  prescribe  the  frequency  of  the 
report  for  each  project  or  program. 
However,  the  report  will  not  be  required 
more  frequently  than  quarterly.  If  the 
awarding  agency  does  not  specify  the 
frequency  of  the  report,  it  will  be 
submitted  annually.  A  final  report  will 
be  required  upon  expiration  or 
termination  of  grant  support. 

(4)  Due  date.  When  reports  are 
required  on  a  quarterly  or  semiannual 
basis,  they  will  be  due  30  days  after  the 
reporting  period.  When  required  on  an 
annual  basis,  they  will  be  due  90  days 
after  the  grant  year.  Final  reports  will  be 
due  90  days  after  the  expiration  or 
termination  of  grant  support. 

(c)  Federal  Cash  Transactions 
Report — (1)  Form,  (i)  For  grants  paid  by 
letters  of  credit  (or  Treasury  check 
advances),  the  grantee  will  submit  the 
Standard  Form  272,  Federal  Cash 
Transactions  Report,  and  when 
necessary,  its  continuation  sheet. 
Standard  Form  272a,  unless  the  terms  of 
the  award  exempt  the  grantee  from  this 
requirement. 

(ii)  These  reports  will  be  used  by  the 
awarding  agency  to  monitor  cash 
advanced  to  grantees  and  to  obtain 
disbursement  or  outlay  information  for 
each  grant  from  grantees.  The  format  of 
the  report  may  be  adapted  as 
appropriate  when  reporting  is  to  be 
accomplished  with  the  assistance  of 
automatic  data  processing  equipment 
provided  that  the  information  to  be 
submitted  is  not  changed  in  substance. 

(2)  Forecasts  of  Federal  cash 
requirements.  Forecasts  of  Federal  cash 
requirements  may  be  required  in  the 
"Remarks"  section  of  the  report. 

(3)  Cash  in  hands  of  subgrantees. 
When  considered  necessary  and 
feasible  by  the  awarding  agency, 
grantees  may  be  required  to  report  the 
amount  of  cash  advances  in  excess  of 
three  days'  needs  in  the  hands  of  their 
subgrantees  or  contractors  and  to 
provide  short  narrative  explanations  of 
actions  taken  by  the  grantee  to  reduce 
the  excess  balances. 

(4)  Frequency  and  due  date.  Grantees 
must  submit  the  report  no  later  than  15 
working  days  following  the  end  of  each 
quarter.  However,  where  a  letter  of 


credit  authorizes  advances  at  an 
annualized  rate  of  one  million  dollars  or 
more,  the  awarding  agency  may  require 
the  report  to  be  submitted  within  15 
working  days  following  the  end  of  each 
month. 

(d)  Request  for  advance  or 
reimbursement —  [1]  Advance 
payments.  Requests  for  Treasury  check 
advance  payments  will  be  submitted  on 
Standard  Form  270,  Request  for 
Advance  or  Reimbursement.  (This  form 
will  not  be  used  for  drawdowns  under  a 
letter  of  credit  or  when  Treasury  check 
advance  payments  are  made  to  the 
grantee  automatically  on  a 
predetermined  basis.) 

(2)  Reimbursements.  Requests  for 
reimbursement  under  non-construction 
grants  will  also  be  submitted  on 
Standard  Form  270.  (For  reimbursement 
requests  under  construction  grants,  see 
paragraph  {e)(l)  of  this  section.) 

(3)  The  frequency  for  submitting 
payment  requests  is  treated  in 

§ 41(b). 

(e)  Outlay  report  and  request  for 
reimbursement  for  construction 
programs.  (1)  Grants  that  support 
construction  activities  paid  by 
reimbursement  method. 

(i)  Requests  for  reimbursement  under 
construction  grants  will  be  submitted  on 
Standard  Form  271,  Outlay  Report  and 
Request  for  Reimbursement  for 
Construction  Programs.  Awarding 
agencies  may.  however,  prescribe  the 
Request  for  Advance  or  Reimbursement 

form,  specified  in  § 41(d).  instead  of 

this  form. 

(ii)  The  frequency  for  submitting 
reimbursement  requests  is  treated  in 
§ 41(b). 

(2)  Grants  that  support  construction 
activities  paid  by  letter  of  credit  or 
Treasury  check  advance. 

(i)  When  a  construction  grant  is  paid 
by  letter  of  credit  or  Treasury  check 
advances,  the  grantee  will  report  its 
outlays  to  the  awarding  agency  using 
Standard  Form  271,  Outlay  Report  and 
Request  for  Reimbursement  for 
Construction  Programs.  The  awarding 
agency  will  provide  any  necessary 
special  instruction.  However,  frequency 
and  due  date  shall  be  governed  by 
§ 41(b)  (3)  and  (4). 

(ii)  When  a  construction  grant  is  paid 
by  Treasury  check  advances  based  on 
periodic  requests  from  the  grantee,  the 
advances  will  be  requested  on  the  form 
specified  in  § 41(d). 

(iii)  The  awarding  agency  may 
substitute  the  Financial  Status  Report 

specified  in  § 41(b)  for  the  Outlay 

Report  and  Request  for  Reimbursement 
for  Construction  Programs. 

(3)  Accounting  basis.  The  accounting 
basis  for  the  Outlay  Report  and  Request 


for  Reimbursement  for  Construction 
Programs  shall  be  governed  by 
§ 41(b)f2) 

§         .42     Retention  and  access 
requirements  tor  records. 

(a)  Apphcabihty.  (1)  This  section 
applies  to  all  financial  and 
programmatic  records,  supporting 
documents,  statistical  records,  and  other 
records  of  grantees  or  subgrantees 
which  are: 

(i)  Required  to  be  maintained  by  the 
terms  of  program  regulations  or  the 
grant  agreement,  or 

(ii)  Otherwise  reasonably  considered 
as  pertinent  to  program  regulations  or 
the  grant  agreement. 

(2)  This  section  does  not  apply  to 
records  maintained  by  contractors  or 
subcontractors.  For  a  requirement  to 
place  a  provision  concerning  records  in 
certain  kinds  of  contracts,  see  Required 
Contract  Provisions,  § 36(i)  (8). 

(b)  Length  of  retention  period.  (1) 
Except  as  otherwise  provided,  records 
must  be  retained  for  three  years  from 
the  starting  date  specified  in  paragraph 
(c)  of  this  section. 

(2)  If  any  litigation,  claim,  negotiation, 
audit  or  other  action  involving  the 
records  has  been  started  before  the 
expiration  of  the  3-year  period,  the 
records  must  be  retained  until 
completion  of  the  action  and  resolution 
of  all  issues  which  arise  from  it.  or  until 
the  end  of  the  regular  3-year  period, 
whichever  is  later. 

(3)  To  avoid  duplicate  recordkeeping, 
awarding  parties  may  make  special 
arrangements  with  grantees  to  retain 
any  records  which  are  continuously 
needed  for  joint  use.  The  awarding 
agency  will  request  transfer  of  records 
to  its  custody  when  it  determines  that 
the  records  possess  long-term  retention 
value.  When  the  records  are  transferred 
to  or  maintained  by  the  awarding 
agency,  the  3-year  retention  requirement 
is  not  applicable  to  the  grantee. 

(c)  Starting  date  of  retention  period — 
(1)  General.  When  grant  support  is 
continued  or  renewed  at  annual  or  other 
intervals,  the  retention  period  for  the 
records  of  each  funding  period  starts  on 
the  day  the  grantee  submits  to  the 
awarding  agency  its  single  or  last 
expenditure  report  for  that  period. 
However,  if  grant  support  is  continued 
or  renewed  quarterly,  the  retention 
period  for  each  year's  records  starts  on 
the  day  the  grantee  submits  its 
expenditure  report  for  the  last  quarter  of 
the  Federal  fiscal  year.  In  all  other 
cases,  the  retention  period  starts  on  the 
day  the  grantee  submits  its  final 
expenditure  report.  If  an  expenditure 
report  has  been  waived,  the  retention 
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period  starts  on  the  day  the  report 
would  have  been  due. 

(2)  Real  property  and  equipment 
records.  The  retention  period  for  real 
property  and  equipment  records  starts 
from  the  dale  of  the  disposition  or 
replacement  or  transfer  at  the  direction 
of  the  awarding  agency. 

(3)  Records  for  income  transactions 
after  grant  or  subgrant  support.  In  some 
cases  grantees  must  report  income  after 
the  period  of  grant  support.  Where  there 
is  such  a  requirement,  the  retention 
period  for  the  records  pertaining  to  the 
earning  of  the  income  starts  from  the 
end  of  the  grantee's  fiscal  year  in  which 
the  income  is  earned. 

(4]  Indirect  exist  rate  proposals,  cost 
allocations  plans,  etc.  This  paragraph 
applies  to  the  following  types  of 
documents,  and  their  supporting  records: 
indirect  cost  rate  computations  or 
proposals,  cost  allocation  plans,  and  any 
similar  accounting  computations  of  the 
rate  at  which  a  particular  group  of  costs 
is  chargeable  (such  as  computer  usage 
chargeback  rates  or  composite  fringe 
benefit  rates). 

(i)  If  submitted  for  negotiation.  If  the 
proposal,  plan,  or  other  computation  is 
required  to  be  submitted  to  the  Federal 
Government  (or  to  the  grantee)  to  form 
the  basis  for  negotiation  of  the  rate,  then 
the  3-year  retention  period  for  its 
supporting  records  starts  from  the  date 
of  such  submission. 

(ii)  If  not  submitted  for  negotiation.  If 
the  proposal,  plan,  or  other  computation 
is  not  required  to  be  submitted  to  the 
Federal  Government  (or  to  the  grantee) 
for  negotiation  purposes,  then  the  3-year 
retention  period  for  the  proposal  plan,  or 
computation  and  its  supporting  records 
starts  from  end  of  the  fiscal  year  (or 
other  accounting  period)  covered  by  the 
proposal,  plan,  or  other  computation. 

(d)  Substitution  of  microfilm.  Copies 
made  by  microfilming,  photocopying,  or 
similar  methods  may  be  substituted  for 
the  original  records. 

(e)  Access  to  records — (1)  Records  of 
grantees  and  subgrantees.  The  awarding 
agency  and  the  Comptroller  General  of 
the  United  States,  or  any  of  their 
authorized  representatives,  must  have 
the  right  of  access  to  any  books, 
documents,  papers,  or  other  records 
which  are  pertinent  to  the  grant,  in  order 
to  make  audit,  examination,  excerpts, 
and  transcripts. 

(2)  Expiration  of  right  of  access.  The 
rights  of  access  in  this  section  must  not 
be  limited  to  the  required  retention 
period  but  shall  last  as  long  as  the 
records  are  retained. 

(f)  Restrictions  on  public  access.  The 
Federal  Freedom  of  Information  Act  (5 
U.S.C.  552)  shall  not  apply  to  records 
owned  and  possessed  by  the  grantee. 


Unless  required  by  Federal  State,  or 
local  law,  grantees  and  subgrantees  are 
not  required  to  permit  public  access  to 
their  records. 

§ 43    Enforcement. 

(a)  Remedies  for  noncompliance.  If  a 
grantee  or  subgrantee  materially  fails  to 
comply  with  any  term  of  an  award, 
whether  stated  in  a  Federal  statute  or 
regulation,  an  assurance,  in  a  State  plan 
or  application,  a  notice  of  award,  or 
elsewhere,  the  awarding  agency  may 
take  one  or  more  of  the  following 
actions,  as  appropriate  in  the 
circumstances: 

(1)  Temporarily  withhold  cash 
payments  pending  correction  of  the 
deficiency  by  the  grantee  or  more  severe 
enforcement  action  by  the  awarding 
agency, 

(2)  Disallow  (that  is,  deny  both  use  of 
funds  and  matching  credit  for)  all  or  part 
of  the  cost  of  the  activity  or  action  not  in 
compliance, 

(3)  Suspend  or  terminate  the  current 
award  for  the  grantee's  program, 

(4)  Withhold  further  awards  for  the 
program,  or 

(5)  Take  other  remedies  that  may  be 
legally  available. 

(b)  Hearings,  appeals.  In  taking  an 
enforcement  action,  the  awarding 
agency  will  provide  the  grantee  an 
opportunity  for  such  hearing,  appeal,  or 
other  administrative  proceeding  to 
which  the  grantee  is  entitled  under  any 
statute  or  regulation  applicable  to  the 
action  involved. 

(c)  Effects  of  suspension  and 
termination.  Costs  of  a  grantee  resulting 
from  obligations  incurred  by  the  grantee 
during  a  suspension  or  after  termination 
of  an  award  are  not  allowable  unless 
the  awarding  agency  expressly 
authorizes  them  in  the  notice  of 
suspension  or  termination  or 
subsequently.  Other  grantee  costs 
during  suspension  or  after  termination 
which  are  necessary  and  not  reasonably 
avoidable  are  allowable  if: 

(1)  The  costs  result  from  obligations 
which  were  properly  incurred  by  the 
grantee  before  the  effective  date  of 
suspension  or  termination,  are  not  in 
anticipation  of  it,  and,  in  the  case  of  a 
termination,  are  noncancellable,  and, 

(2)  The  costs  would  be  allowable  if 
the  award  were  not  suspended  or 
expired  normally  at  the  end  of  the 
funding  period  in  which  the  termination 
takes  effect. 

(d)  Relationship  to  Debarment  and 
Suspension.  The  enforcement  remedies 
identified  in  this  section,  including 
suspension  and  termination,  do  not 
preclude  grantees  from  being  subject  to 
"Debarment  and  Suspension"  under 
E.G.  12549  (see  § 35). 


§ 44    Termination  for  comrenience. 

Except  as  provided  m  5 43 

awards  may  be  terminated  in  whole  or 
in  part  only  as  follows: 

(a)  By  the  awarding  agency  with  the 
consent  of  the  grantee  in  which  case  the 
two  parties  shall  agree  upon  the 
termination  conditions,  including  the 
effective  date  and  in  the  case  of  partial 
termination,  the  portion  to  be 
terminated,  or 

(b)  By  the  grantee  upon  written 
notification  to  the  awarding  agency, 
setting  forth  the  reasons  for  such 
termination,  the  effective  date,  ailtl  in 
the  case  of  partial  termination,  the 
portion  to  be  terminated.  However,  if,  in 
the  case  of  a  partial  termination,  the 
awarding  agency  determines  that  the 
remaining  portion  of  the  award  will  not 
accomplish  the  purposes  for  which  the 
award  was  made,  the  awarding  agency 
may  terminate  the  award  in  its  entirety 

under  either  { 43  or  paragraph  (a) 

of  this  section. 

Subpart  D — After-T^e-Grant 
Requirements 

§ 50    Closeout. 

(a)  General.  The  Federal  agency  will 
close  out  the  award  when  it  determines 
that  all  applicable  administrative 
actions  and  all  required  work  of  the 
grant  has  been  completed. 

(b)  Reports.  Within  90  days  after  the 
expiration  or  termination  of  the  grant, 
the  grantee  must  submit  all  financial, 
performance,  and  other  reports  required 
as  a  condition  of  the  grant.  These  may 
include  but  are  not  limited  to: 

(1)  Final  performance  or  progress 
report. 

(2)  Financial  Status  Report  (SF269)  or 
Outlay  Report  and  Request  for 
Reimbursement  for  Construction 
Programs  (SF-271)  (as  applicable). 

(3)  Final  request  for  payment  (SF-270) 
(if  applicable. 

(4)  Invention  disclosure  (if 
applicable). 

(5)  Federally-owned  property  report- 
In  accordance  with  § 32(f),  a 

grantee  must  submit  an  inventory  of  all 
federally  owned  property  for  which  it  is 
accountable  and  request  disposition 
instructions  from  the  Federal  agency  of 
property  no  longer  needed. 

(c)  Cost  adjustment.  The  Federal 
awarding  agency  will,  within  60  days 
after  receipt  of  reports  in  paragraph  (b) 
of  this  section,  make  upward  or 
downward  adjustments  to  the  allowable 
costs. 

(d)  Cash  adjustments.  (1)  The  Federal 
awarding  agency  will  make  prompt 
payment  to  the  grantee  for  allowable 
reimbursable  costs. 
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(2)  The  grantee  must  immediately 
refund  to  the  Federal  awarding  agency 
any  balance  of  unobligated 
(unencumbered)  cash  advanced  that  is 
not  authorized  to  be  retained  for  use  on 
other  grants. 

§         .51     Later  disallowances  and 
adjustments 

The  closeout  of  a  grant  does  not 
affect: 

(a)  The  awarding  agency's  right  to 
disallow  costs  and  recover  funds  on  the 
basis  of  a  later  audit  or  other  review; 

(b)  The  grantee's  obligation  to  return 
any  funds  due  as  a  result  of  later 
refunds,  corrections,  or  other 
transactions; 


(c)  Records  retention  as  required  in 
S 42; 

(d)  Property  management 

requirements  in  §5 31  and 32; 

and 

(e)  Audit  requirements  in  § 28. 

8 .52    Collection  of  amount*  du«. 

(a)  Any  funds  p<(id  to  «  j{r<inlee  in 
excess  of  the  amount  to  which  the 
grantee  is  finally  determined  to  be 
entitled  under  the  terms  of  the  award 
constitute  a  debt  to  the  Federal 
Government.  If  not  paid  within  a 
reasonable  period  after  demand,  the 
Federal  agency  may  reduce  the  debt  by: 

(1)  Making  an  administrative  offset 
against  other  requests  for 
reimbursements. 


(2)  Withholding  advance  payments 
otherwise  due  to  the  grantee,  or 

(3)  Other  action  permitted  by  law. 
(b)  F.xcept  where  otherwise  provided 

by  statutes  or  regulations,  the  awarding 
agency  will  charge  interest  on  an 
overdue  debt  in  accordance  with  the 
Federal  Claims  Collection  Standards  (4 
CFR  Ch  II).  The  date  from  which 
interest  is  computed  is  not  extended  by 
litigation  or  the  filing  of  any  form  of 
appeal. 

Subpart  E — Entitlements  [Reserved! 
[PR  Doc.  87-13013  Filed  6-8-87;  8:45  am] 
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4ibO-04,   7537-01.   7SJ6-01,   7S3«-01    »0V>-2».  8340-01, 
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Administration  of  Grants  to  Institutions 
of  Higher  Education,  Hospitals,  and 
Nonprofit  Organizations;  Notice  of 
Proposed  Rulemaking 
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DEPARTMENT  OF  EDUCATION 
34  CFR  Part  74 

Administration  of  Grants  to 
Institutions  of  Higtier  Education, 
Hospitals,  and  Nonprofit  Organizations 

agency:  Uepdrliiieni  uf  Education. 
action:  Notice  of  proposed  rulemaking. 

suiwmary:  The  Secretary  proposes  to 
amend  34  CFR  Part  74  of  the  Education 
Department  General  Administrative 
Regulations  (EDGAR)  to  limit  the 
applicability  of  that  Part  to  Institutions 
of  higher  education,  hospitals,  and  other 
nonprofit  organizations.  Part  74 
establishes  grant  management 
requirements  and  currently  applies  to 
institutions  of  higher  education, 
hospitals,  and  other  nonprofit 
organizations  under  Office  of 
Management  and  Budget  (0MB)  Circular 
A-110  and  to  State  and  local 
governments  and  Indian  tribal 
organizations  under  OMB  Circular  A- 
102.  This  amendment  is  necessary 
because,  in  a  separate  document 
published  in  this  issue  of  the  Federal 
Register,  the  Secretary  proposes  to 
establish  a  new  Part  80  to  implement 
proposed  revisions  to  OMB  Circular  A- 
102,  which  applies  only  to  State  and 
local  governments  and  Indian  tribal 
organizations. 

DATE:  Comments  must  be  received  on  or 
before  August  10. 1987. 
ADDRESS:  Comments  should  be  sent  to 
Hazel  Fiers,  Office  of  Management,  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  SW.  (Room  3021.  Federal  Office 
Building  No.  6).  WashinBton.  DC  20202. 

FOR  FURTHER  INFORIMATION  CONTACT: 

ll.i/i  1  KitTs.  Tclcphnn.'  (.'.(IJj  472-5123. 
SUPPLEIMENTARY  INFORIMATION:  In  8 

separate  document  published  in  this 
issue  of  the  Federal  Register,  the 
Secretary  has  joined  with  the  heads  of 


22  other  Federal  agencies  to  promulgate 
proposed  common  regulations  to 
implement  revisions  to  OMB  Circulrtr  A- 
102.  In  that  document  the  Secretary 
proposes  to  implement  the  comnKMi 
regulations  in  a  new  Part  80.  The 
Director  of  OMB  also  publishes  in  this 
issue  of  the  Federal  Register  a  notice 
containing  the  proposed  revisions  to  the 
Circular  upon  which  the  common 
regulations  are  based. 

The  Department  of  Education  is  one  of 
six  agencies  that  uses  department-wide 
regulations  to  implement  the  current 
circulars  A-102  and  A-110.  The 
Secretary  now  proposes  in  a  separate 
document  to  implement  Circular  A-102 
in  a  new  Part  80.  The  Secretary, 
therefore,  proposes  in  this  document  to 
limit  the  applicability  of  Part  74  to  those 
institutions  covered  only  by  OMB 
Circular  A-110 — institutions  of  higher 
education,  hospitals,  and  other  nonprofit 
organizations. 

For  a  discussion  of  the  background  of 
the  common  regulations  and  a  statement 
about  the  general  issues  raised  by  the 
common  regulations  see  the  general 
preamble  to  the  proposed  rulemaking 
document  for  the  common  regulations. 
As  discussed  earlier,  that  document  is 
published  elsewhere  in  this  issue  of  the 
Federal  Register.  The  Secretary  has  also 
included  in  that  document  an  ED- 
specific  preamble  discussing  certain 
issues  raised  by  the  Department's 
implementation  of  the  proposed 
common  regulations.  Please  see  that 
other  rulemaking  document  for  the 
agency-specific  preamble  as  well  as  the 
general  preamble.  The  remainder  of  this 
preamble  discusses  the  specific  changes 
necessary  to  Part  74  in  order  to  limit  its 
applicability  to  institutions  subject  to 
Circular  A-110 — institutions  of  higher 
education,  hospitals,  and  other  nonprofit 
organizations. 

A  majority  of  programs  administered 
by  the  Secretary  that  apply  to 


institutions  of  higher  education, 
hospitals,  or  other  nonprofit 
organizations  are  direct  grant  programs. 
The  Secretary  does  not  permit  subgrants 
under  direct  grant  programs  (34  CFR 
73.708(a)).  Thus,  the  Secretary  proposes 
to  remove  the  provisions  in  Part  74  that 
tell  a  grantee  what  is  permissible  for 
inclusion  in  a  subgrant  issued  by  the 
grantee.  Flowever.  institutions  of  higher 
education  and  other  nonprofit 
organizations  are  eligible  to  receive 
subgrants  under  Title  III.  Part  A.  of  the 
Carl  D.  Perkins  Vocational  Education 
Act  (20  U.S.C.  2351.  2352).  which  has.  for 
the  first  time  since  its  authorization, 
received  an  appropriation  for  the  current 
fiscal  year.  The  Secretary  expects 
Congress  to  continue  funding  this 
program  in  the  future.  Thus,  those 
provisions  of  Part  74  that  apply  directly 
to  subgrantees  have  not  been  proposed 
for  removal  by  the  Secretary. 

The  Secretary  proposes  to  remove 
Appendix  C  from  Part  74.  Appendix  C 
establishes  cost  principles  for  State  and 
local  governments  and  Indian  tribal 
organizations.  The  proposed  new  Part  80 
would  require  these  entities  to  comply 
with  the  cost  principles  in  OMB  Circular 
A-87.  Thus,  there  is  no  need  for 
Appendix  C  in  Part  74.  The  Secretary 
also  proposes  to  remove  Appendix  G 
from  Part  74  and  to  add  that  Appendix 
to  the  new  Part  80.  The  Secretary 
proposes  this  move  because  Part  80 
applies  to  State  and  local  governments 
and  the  appendix  implements  the  Single 
Audit  Act  of  1984  which  applies  only  to 
State  and  local  governments. 

Executive  Order  12291 

These  proposed  regulations  have  been 
reviewed  in  accordance  with  Executive 
Order  12291.  They  are  not  classified  as 
major  because  they  do  not  meet  the 
criteria  for  major  regulations  established 
in  the  Order. 


Regulator>  Flexibihty  Act 

The  Secretary  certifies  that  these 
proposed  regulations  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
amendments  made  by  this  document 
simply  limit  the  applicability  of  34  CFR 
Part  74  to  institutions  of  higher 
education,  hospitals,  and  other  nonprofit 
organizations.  None  of  the  proposed 
changes  will  place  undue  burdens  on 
small  entities. 

Paperwork  Reduction  Act  of  1980 

Sections  74.61,  74.73.  74.74.  74.75. 
74.76.  74.82.  74.140  contain  information 
collection  requirements.  As  required  by 
the  Paperwork  Reduction  Act  of  1980, 
the  Department  of  Education  will  submit 
a  copy  of  these  sections  to  the  Office  of 
Management  and  Budget  (OMB)  for  its 
review.  (44  U.S.C.  3504(h)) 

Invitation  To  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  the  proposed  regulations.  All 
comments  submitted  in  response  to 
these  proposed  regulations  will  be 
available  for  public  inspection,  during 
and  after  the  comment  period  in  Room 
3021,  Federal  Office  Building  6.  400 
Maryland  Avenue,  SVV..  Washington. 
DC.  between  the  hours  of  8;30  a.m.  and 
4:00  p.m..  Monday  through  Friday  of 
each  week  except  holidays. 

Assessment  of  Education  Impact 

The  Secretary  particularly  requests 
comments  on  whether  the  regulations  in 
this  document  would  require 
transmission  of  information  that  is  being 
gathered  by  or  is  available  from  any 
other  agency  or  authority  of  the  United 
States, 

List  of  Subjects  in  34  CFR  Part  74 

Accounting,  Administrative  practice 
and  procedure.  Grant  programs — 
education.  Grants  administration. 
Insurance.  Reporting  and  recordkeeping 
requirements. 

(Catalog  of  Federal  Domestic  Assistance 
number  does  not  apply) 

Dated:  June  2. 1987. 
William  ).  Bennett, 
Secretary  of  Education. 


The  Secretary  proposes  to  amend 
Title  34  of  the  Code  of  Federal 
Regulations.  Part  74.  as  follows: 

1.  In  Part  74  the  table  of  contents  and 
§§  74.1  through  74.176  are  revised  and 
Appendix  C  is  removed  and  reserved  to 
read  as  follows: 

PART  74— ADMINISTRATION  OF 
GRANTS 

Subpart  A — General 


Purpose  and  scope  of  this  part. 

Scope  of  subpart. 

Definitions. 

Applicability  of  this  part. 

Deviations. 

Special  grant  conditions. 


Sec. 
74.1 
74.2 
74,3 
74.4 
74.6 
74.7 

Subpart  B— Cash  Depositories 

74.10  Physical  segregation  and  eligibility. 

74.11  Checks-paid  basis  letter  of  credit 

74.12  Minority-owned  banks. 

Subpart  C— Bonding  and  Insurance 

74.15  General. 

74.16  Construction  and  facility 
improvement. 

74.17  Fidelity  bonds. 

74.18  Source  of  bonds. 

Subpart  D — Retention  and  Access 
Requirements  for  Records 

74.20  Applicability. 

74.21  length  of  retention  period. 

74.22  Starting  date  of  retention  period. 

74.23  Substitution  of  microfilm. 

74.24  Access  to  records. 

74.25  Restrictions  on  public  access. 

Subpart  E— (Reserved) 

Subpart  F— Grant-Related  Income 

74.40  Scope  of  subpart. 

74.41  Meaning  of  program  intent, 

74.42  General  program  income. 

74.43  F>rogram  income-proceeds  from  sale  of 
real  property  and  from  sale  of  equipment 
and  supplies  acquired  for  use. 

74.44  Program  income — royalties  and  other 
income  earned  from  a  copyrighted  work. 

74.45  Program  income — royalties  or 
equivalent  income  earned  from  patents 
or  from  inventions. 

74.46  Program  income — income  after  grant 
or  subgrant  support  not  otherwise 
treated. 

74.47  Interest  earned  on  advance  of  grant 
funds. 

Subpart  G— Cost  Sharing  or  Matching 

74.50  Scope  of  subpart. 

74.51  Definitions. 

74.52  Basic  rule:  Costs  and  contributions 
acceptable. 


74.53  Qualifications  and  exceptions. 

74.54  Valuation  of  donated  services. 

74.55  Valuation  of  donated  supplies  and 
loaned  equipment  or  space. 

74.56  Valuation  of  donated  equipment, 
buildings,  and  land. 

74.57  Appraisal  of  real  property. 

Subpart  H— Standards  for  Grantee  and 
Subgrantee  Financial  Management  Systems 
and  Non-Federal  Audits 

74.60  Scope  of  subpart 

74.61  Financial  management  standards. 

Subpart  I— Financial  Reporting 
Requirements 

74.70  Scope  and  applicability  of  subpart. 

74.71  Definitions. 

74.72  General. 

74.73  Financial  Status  Report. 

74.74  Federal  Cash  Transactions  Report. 

74.75  Request  for  Advance  or 
Reimbursement. 

74.76  Outlay  report  and  request  for 
reimbursement  for  construction 
programs. 

Subpart  J— Monitoring  and  Reporting  of 

Program  Performance 

74.80  Scope  of  subpart. 

74.81  Monitoring  by  recipients. 

74.82  Performance  reports  under 
nonconstruction  grants. 

74.83  Performance  reports  under 
construction  grants. 

74.84  Significant  developments  between 
scheduled  reporting  dates. 

74.85  Site  visits. 

Subpart  K— Grant  and  Sul>grant  Payment 
Requirements 

74.90  Scope  of  subpart. 

74.91  Defmitions. 

74.92  Basic  standard. 

74.93  Payment  methods  under 
nonconstruction  grants. 

74.94  Payment  methods  under  construction 
grants. 

74.95  Withholding  of  payments. 

74.96  Requesting  advances  or 
reimbursements. 

Subpart  L— Pf^ogrammatlc  Changes  and 
Budget  Revisions 

74.100  Scope  and  applicability  of  this 
subpart. 

74.101  Relationship  to  cost  principles. 

74.102  Prior  approval  procedures. 

74.103  Programmatic  changes. 

74.104  Budgets  generally. 

74.105  Budget  revisions-nonconstruction 
projects. 

74.106  Budget  revisions  construction 
projects. 

74.107  Construction  and  nonconstruction 
work  under  the  same  grant. 
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74.108     Authorized  fund*  exLU^-din^  needs. 

Subpart  M — Qrant  and  Swbgrant  Cloaaout. 
Susp«ft«4on,  and  Tarm4n«Mon 

74.110  Definitions. 

74.111  Closeoul. 

74.112  Amount!  payable  to  the  Pedera} 
Government. 

74.113  Violation  of  tenna. 

74.114  Suspention. 

74.115  Termination. 

Subpart  N — Fonna  for  Applying  for  Qrania 

74.120  Scope  of  gubparl 

74.121  [Reserved). 

74.122  Preapplications  for  Federal 
assistance. 

74.123  Notice  of  preappticatlon  review 
action. 

74.124  (Reserved) 

74.125  JReservedj 

74.126  (Reserved) 

74.127  Authorized  forms  and  instructions  for 
nongovernmental  organizations. 

Subpart  O — Proparty 

General 

74.130  Scope  and  appltcablllty  of  this 
subpart. 

74.131  Prohibition  against  additional 
requirements. 

74.132  Definitions. 

74.133  Title  to  real  property,  equipment,  and 
supplies. 

Real  Property 

74.134  Real  property. 
Equipment  and  Supplies 

74.135  Exemptions  for  equipment  and 
supplies  subject  to  certain  statutes. 

74.136  Rights  to  require  transfer  of 
equipment. 

74.137  Use  of  equipment. 

74.138  Replacement  of  equipilMnt. 

74.139  Disposition  of  equipment. 

74.140  Equipment  management 
requirements. 

74.141  Supplies. 

Federal  Share  of  Real  Property,  Equipment, 

and  Supplies 

74.142  Federal  share  of  property. 

74.143  Subgrantee's  share  of  market  vahje 
or  sales  proceeds. 

Intangible  Personal  Properly 

74.144  InventiurM  and  petenta. 

74.145  Copyrights. 

Subpart  P— Procur«m«frt  Standards 

74.160  Scope  of  »ubp«irl.  lerminoiogy. 

74.161  General. 

74.162  Code  of  conduct. 

74.163  Free  compwtition. 

74.164  Procedural  requirements. 

74.165  (Reserved) 

74.166  Contract  provisions. 

Subpart  0 — Coat  Principles 

74.170  Scope  of  subpart. 

74.171  (Reserved) 

74.172  institutions  of  higher  education. 

74.173  Hospitals. 

74.174  Other  nonprofit  organizations. 

74.175  Subgrants  and  cost-type  contracts. 

74.176  Costs  allowable  with  approval. 


Appendix  A — [Reserved] 

Appendix  B— {Reserved} 

Appendix  C — (Reser\'edl 

Appendix  D — Part  1 — Principles  for 

dptfrmming  ci>8ts  applicable  to  r»*»earch 
and  development  under  grants  and 
contracts  with  educational  inititution* 
Part  II — Principles  for  determining  co«ls 
applicable  to  trHinms  and  other 
educational  services  under  grants  and 
contracts  with  educational  insiitutiofw 

Appendix  E — Principles  for  determining  costs 
applicable  to  research  and  deveiopmenl 
under  grants  and  contracts  wiih 
hospitals. 
Authority:  20  US  C.  3474;  OMB  Circular  Ar- 

110.  unless  otherwise  noted. 

Subpart  A — General 

$74.1     Purpose  and  scopa  of  this  part. 

(a)  This  part  establishes  uniform 
reqiiirements  for  the  administration  of 
ED  grants  and  pnnciples  for  determining 
costs  applicable  (o  activities  assisted  by 
ED  grants  for  all  grantees  alh«r  than 
State  and  local  governments  and  Indian 
tribal  organizations. 

(b)  Unifonn  requirements  for  State 
and  local  governments  and  Indian  tribal 
organizations  are  in  34  CKR  Fart  80 — 
Uniform  Administrative  Requirements 
for  Grants  and  Cooperative  Agreements 
to  State  and  Local  Governments. 

(c)  Recipients  subject  to  this  part  are 
also  subject  to  34  CFR  Parts  75,  76,  77. 
78,  and  79,  to  the  extent  applicable. 

§  74.2    Scope  of  aubpart 

This  subpart  contains  general  rules 
pertaining  to  this  Part  74  (definitions, 
purpose  and  scope,  applicability,  and 
appeals]  and  procedures  for  control  of 
deviations  from  the  part. 

S  74.3    Daflnitlons. 

As  used  in  this  part: 

"Awarding  party"  means  (1)  with 
respect  to  a  grant,  F>D,  and  (2)  with 
respect  to  a  subgrant,  the  grantee.  (See 
8  74.4(b)) 

"Contract"  n>eans  (except  as  used  in 
the  definitions  for  "grant"  in  this  section 
and  except  where  qualified  by 
"Federal")  a  procurement  contract  under 
a  grant  and  "subcontract"  means  a 
procurement  subcontract  under  such  a 
contract. 

"Cost-type  contract"  means  a  contract 
or  subcontract  in  which  the  contractor 
or  subcontractor  is  paid  on  the  basis  of 
the  costs  it  incurs,  but  the  term  does  not 
include  such  subcontracts  under  a  non- 
cost-type  contract  or  subcontract. 

"ED"  means  the  U.S.  Department  of 
Education. 

"Expenditure  report"  means:  (1)  For 
nonconstruction  grants,  the  "Financial 
Status  Report"  (or  other  equivalent 
report);  (2)  for  construction  grants,  the 
"Outlay  Report  and  Request  for 


Reimbursement  for  Construction 
Programs"  (or  other  equivalent  report). 
(See  Subpart  I  of  this  part  ) 

"Grant"  means  an  award  of  ftnanciai 
assistance  in  the  form  of  money,  or 
property  in  lieu  of  money,  by  the  Federal 
Government  to  an  eligible  recipient.  The 
term  does  not  include  any  Federal 
procurements  8ub)ect  to  the 
procurement  regulations  in  46  CFR,  nor 
does  It  include  technical  assistance, 
which  provides  services  instead  of 
money,  or  other  assistance  in  the  form  of 
revenue  sharing,  loans,  loan  guarantees, 
interest  subsidies,  insurance,  or  direct 
appropriations.  Also,  the  term  does  not 
include  assistance,  such  as  a  fellowship 
or  other  lump  sum  award,  which  the 
recipient  it  not  required  to  account  for 
on  an  actual  cost  basis. 

"Grantee"  nr>eans  the  nonprofit 
corporation  or  other  legal  entity  to 
which  a  grant  is  awarded  and  which  is 
accountable  to  the  Federal  Government 
for  the  use  of  the  funds  provided.  The 
grantee  is  the  entire  legal  entity  even  if 
only  a  particular  component  of  the 
entity  is  designated  in  the  award 
document.  For  example,  a  grant  award 
document  may  name  as  the  grantee  an 
agency  of  a  State,  or  one  school  or 
campus  of  a  university.  In  these  cases, 
the  granting  agency  usually  intends,  or 
actually  requires,  that  the  named 
component  assume  primary  or  sole 
responsibility  for  administering  the 
grant-assisted  project  or  program. 
Nevertheless,  the  naming  of  a 
component  of  a  legal  entity  as  the 
grantee  in  a  grant  award  document  shall 
not  be  construed  as  relieving  the  whole 
legal  entity  from  accountability  to  the 
Federal  Government  for  the  use  of  the 
funds  provided.  (This  definition  is  not 
intended  to  affect  the  eligibility 
provision  of  grant  programs  in  which 
eligibility  is  limited  to  organizations, 
such  as  State  educational  agencies, 
which  may  be  only  components  of  a 
legal  entity.)  The  term  "grantee"  does 
not  include  any  secondary  recipients 
such  as  subgrantees,  contractors,  etc., 
who  may  receive  funds  from  a  grantee 
pursuant  to  a  grant. 

"OMB"  means  the  Office  of 
Management  and  Budget  within  the 
Executive  Office  of  the  President. 

"Recipient"  means  grantee  or 
subgrantee. 

"Terms  of  a  grant  or  subgrant"  means 
all  requirements  of  the  grant  or 
subgrant,  whether  in  statute, 
regulations,  the  award  document  or 
elsewhere. 

§74.4     Applicability  of  this  part. 

(a)  Gt^iwrul.  (1)  Except  as  provided  in 
paragraphs  (a)  (2]  and  (3)  of  this  section 


or  where  inconsistent  with  Federal 
statutes,  regulations,  or  other  terms  of  a 
grant,  this  part  applies  to  all  ED  grants. 

(2)  With  the  exception  of  34  CFR  74.62, 
which  applies  to  Chapter  1.  this  part 
does  not  apply  to  the  programs 
authorized  under  Chapter  1  and 
Subchapters  A  through  C  of  Chapter  2  of 
the  Education  Consolidation  and 
Improvement  Act  of  1981. 

(3)  Unless  expressly  made  applicable 
by  ED,  this  part  does  not  apply  when  the 
grantee  is  a  Federal  agency,  foreign 
government  or  organization, 
international  organization  such  as  the 
United  Nations,  for  profit  organization, 
or  individual. 

(b)  Public  institutions  of  higher 
pducalion  and  hospitals.  Grants  and 
subgrants  to  institutions  of  higher 
education  and  hospitals  operated  by  a 
government  shall  be  subject  to 
provisions  of  this  subpart. 

§  74.6    Deviations. 

(a)  Except  as  provided  in  §  74.7,  a 
deviation  is  any  exception  to  this  part 
not  required  by  Federal  statute  without 
allowance  of  agency  discretion.  A 
deviation  may  be  either 

(1)  Use  of  any  policy,  procedure,  form, 
standard,  or  grant  term  which  is 
inconsistent  with  an  applicable 
provision  of  this  part,  or 

(2)  Failure  to  use  any  applicable 
policy,  procedure,  form,  standard,  or 
grant  term  which  is  required  by  this 
part. 

(b)  In  order  to  maintain  uniformity  to 
the  greatest  extent  feasible,  deviations 
shall  be  kept  to  a  minimum.  A  deviation, 
whether  proposed  by  an  applicant,  a 
recipient,  or  an  official  of  ED  may  be 
authorized  only  when  it  is  necessary  to 
meet  programmatic  objectives,  or  to 
conserve  grant  funds,  or  when  it  is 
otherwise  essential  in  the  public 
interest. 

(c)  A  deviation  from  this  part  may  be 
made  only  when  authorized  by  the 
Secretary. 

§  74.7    Special  grant  conditions. 

(a)  Without  regard  to  the  deviation 
control  procedures  of  $  74.8,  special 
grant  conditions  more  restrictive  than 
those  prescribed  in  this  Part  74  may  be 
imposed  as  needed  when  ED  has 
determined  that  the  grantee: 

(1)  Is  financially  unstable. 

(2)  Has  a  history  of  poor  performance, 
or 

(3)  Has  a  management  system  which 
does  not  meet  the  standards  of  this  part. 

(b)  When  special  conditions  are 
imposed  under  paragraph  (a)  of  this 
section,  the  grantee  will  be  notified  in 
writing; 


(1)  Why  the  special  conditions  were 
imposed  and 

(2)  What  corrective  action  is  needed. 
Furthermore,  in  accordance  with  OMB 

Circular  A-110,  OMB  and  other  Federal 
agencies  in  a  granting  relationship  with 
the  grantee  will  be  provided  copies  of 
the  notice  to  the  grantee. 

Subpart  B — Cash  Depositories 

§  74.10    Physical  segregation  and 
eligibility. 

Except  as  provided  in  §  74.11, 
awarding  parties  shall  not  impose  grant 
terms  which; 

(a)  Require  the  recipient  to  use  a 
separate  bank  account  for  the  deposit  of 
grant  funds,  or 

(b)  Establish  any  eligibility 
requirements  for  banks  or  other 
financial  institutions  in  which  recipients 
deposit  grant  funds. 

S  74.1 1    Checfcs-patd  basis  letter  of  credit. 

A  separate  bank  account  shall  be 
used  when  payments  under  letter  of 
credit  are  made  on  a  "checks-paid" 
basis.  A  checks-paid  basis  letter  of 
credit  is  one  under  which  funds  are  not 
drawn  until  the  recipient's  checks  have 
been  presented  to  its  bank  for  payment. 
(See  Subpart  K  for  definition  of  "letter  of 
credit.") 

§  74. 1 2    Minorfty-owned  banks. 

Consistent  with  the  national  goal  of 
expanding  opportunities  for  minority 
business  enterprises,  grantees  and 
subgrantees  are  encouraged  to  use 
minority-owned  banks.  Upon  request, 
ED  will  furnish  a  list  of  minonty-owned 
banks. 

Subpart  C — Bonding  and  Insurance 

§74.15    GenwvL 

In  administering  grants  and  subgrants, 
recipients  shall  observe  their  regular 
requirements  and  practices  with  respect 
to  bonding  and  insurance.  No  additional 
bonding  and  insurance  requirements, 
including  fidehty  bonds,  shall  be 
imposed  by  the  terms  of  the  grant  or 
subgrant  except  as  provided  in  §§  74.16 
through  74.18. 

§74.16    Construction  and  facility 
improvements. 

(a)  Scope  of  this  section.  This  section 
covers  requirements  for  bid  guarantees, 
performance  bonds,  and  payments 
bonds  when  the  recipient  will  contract 
for  construction  or  facility  improvement 
(including  alterations  and  renovations  of 
real  property]  under  a  grant  or  subgrant. 

(b)  Definitions.  (1)  "Bid  guarantee" 
means  a  firm  commitment  such  as  a  bid 
bond,  certified  check,  or  other 
negotiable  instrument  accompanying  a 


bid  as  assurance  that  the  bidder  will,  if 
its  bid  is  accepted,  execute  the  required 
contractual  documents  within  the  time 
specified. 

(2)  "Performance  bond'  means  a  bond 
executed  in  connection  with  a  contract 
to  secure  fulfillment  of  all  the 
contractor's  obligations  under  the 
contract. 

(3)  "Payment  bond  "  means  a  bond 
executed  in  connection  with  a  contract 
to  assure  payment  as  required  by  law  of 
all  persons  supplying  labor  and  material 
in  the  execution  of  the  work  provided 
for  in  the  contract. 

(c)  Bids  and  contacts  of  $100,000  or 
less.  The  recipient  shall  follow  its  own 
requirements  and  practices  relating  to 
bid  guarantees,  performance  bonds,  and 
payment  bonds. 

(d)  Bids  and  contracts  exceeding 
$100,000.  The  recipient  may  follow  its 
own  regular  policy  and  requirements  if 
the  Secretary  has  determined  that  the 
Federal  Government's  interest  will  be 
adequately  protected.  If  this 
determination  has  not  been  made,  the 
minimum  requirements  shall  be  as 
follows; 

(1)  A  bid  guarantee  from  each  bidder 
equivalent  to  5  percent  of  the  bid  price; 

[2]  A  performance  bond  on  the  part  of 
the  contractor  for  100  percent  of  the 
contract  price:  and 

(3)  A  payment  bond  on  the  part  of  the 
contractor  for  100  percent  of  the 
contract  price. 

(74.17    Fkleilty  bonds. 

(a)  ED  may  require  a  grantee  to  carry 
adequate  fidelity  bond  coverage  where 
the  absence  of  coverage  for  the  grant- 
supported  activity  is  considered  as 
creating  an  unacceptable  risk. 

(b)  A  fidelity'  bond  is  a  bond 
indemnifying  the  recipient  against  losses 
resulting  from  the  fraud  or  lack  of 
integrity,  honesty  or  fidelity  of  one  or 
more  employees,  officers  or  other 
persons  holding  a  position  of  trust. 

§  74.16    Source  of  t>onds. 

Any  bonds  required  under 
§  74.16(d)(1)  through  (3)  or  §  74. 17  shall 
be  obtained  from  companies  holding 
certificates  of  authority  as  acceptable 
sureties  (31  CFR.  Part  223).  A  list  of 
these  companies  is  published  annually 
by  the  Department  of  the  Treasury  in  its 
Circular  570. 

Subpart  D — Retention  and  Access 
Requirements  for  Records 

§  74.20    Applicability. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  sectioa  this  subpart  applies  to 
all  financial  and  programmatic  records, 
supporting  documents,  statistical 
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records  and  other  records  of  recipients 
and  of  contractors  and  subcontractors 
under  grants  and  siibgrants.  which  are: 

(1)  Required  to  be  maintained  by  the 
terms  of  an  ED  grant,  or 

(2)  Otherwise  reasonably  considered 
as  pertinent  to  an  ED  grant. 

(b)  This  subpart  does  not  apply  to 
records  maintained  by  the  contractor  or 
subcontractor  for  any  of  the  following 
types  of  awards  it  has  received  under  a 
grant  or  subgrant: 

(1)  Any  contract  or  subcontract  of 
$10,000  or  less,  or 

(2)  Any  contract  or  subcontract 
awarded  using  the  formal  advertising 
method  of  procurement,  whether  or  not 
required  to  be  so  awarded,  or 

(3)  Any  subcontract  awarded  under  a 
contract  or  subcontract  described  in 
paragraph  (b)(2)  of  this  section. 

§  74.21     Length  of  retention  period. 

(a)  Except  as  provided  in  paragraphs 
(b)  and  (c)  of  this  section,  records  shall 
be  retained  for  3-years  from  the  starting 
date  specified  in  §  74.22. 

(b)  If  any  litigation,  claim,  negotiation, 
audit  or  other  action  involving  the 
records  has  been  started  before  the 
expiration  of  the  3-year  period,  the 
records  shall  be  retained  until 
completion  of  the  action  and  resolution 
of  all  issues  which  arise  from  it,  or  until 
the  end  of  the  regular  3-year  period, 
whichever  is  later. 

(c)  In  order  to  avoid  duplicate 
recordkeeping,  awarding  parties  may 
make  special  arrangements  with 
recipients  to  retain  any  records  which 
are  continuously  needed  for  joint  use. 
The  awarding  party  will  request  transfer 
of  records  to  its  custody  when  it 
determines  that  the  records  possess 
long-term  retention  value.  When  the 
records  are  transferred  to  or  maintained 
by  the  awarding  party  the  3-year 
retention  requirement  is  not  applicable 
to  the  recipient. 

Cro«»-reforence:  See  34  CFR  75.734 — 
Record  retention  period.  Section  75.734 
contains  record  retention  requirement* 
imposed  by  the  General  Education  Provisions 
Act. 

§  74.22    Starting  date  of  retention  period. 

(a)  General.  (1)  Where  ED  grant 
support  is  continued  or  renewed  at 
annual  or  other  intervals,  the  retention 
period  for  the  records  of  each  funding 
period  starts  on  the  day  the  grantee 
submits  to  ED  its  single  or  last 
expenditure  report  for  that  period. 
However,  if  ED  grant  support  is 
continued  or  renewed  quarterly,  the 
retention  period  for  each  year's  records 
starts  on  the  day  the  grantee  submits  to 
ED  its  expenditure  report  for  the  last 
quarter  of  the  Federal  nscal  year.  In  all 


other  cases,  the  retention  period  starts 
on  the  day  the  grantee  submits  its  final 
expenditure  report  to  ED.  If  an 
expenditure  report  has  been  waived,  the 
retention  period  starts  on  the  day  the 
report  would  have  been  due. 
"Expenditure  report"  is  defined  in  §  74.3. 

(2)  Exceptions  to  this  paragraph  are 
contained  in  paragraphs  (b)  through  (d) 
of  this  section. 

(b)  Equipment  records.  The  retention 
period  for  the  equipment  records 
required  by  S  74.140(a)  starts  from  the 
date  of  the  equipment's  disposition 

(5  74.139)  or  replacement  (5  74.138)  or 
transfer  at  the  direction  of  the  awarding 
party  (5  74.136). 

(c)  Records  for  income  transactiims 
after  grant  or  subgrant  support.  (1)  In 
some  cases  an  ED  requirement 
concerning  the  disposition  of  program 
income,  as  defined  in  Subpart  F  of  this 
part,  will  be  satisfied  by  applying  the 
income  to  costs  incurred  after  expiration 
or  termination  of  grant  or  subgrant 
support  for  the  activity  giving  rise  to  the 
income.  In  such  a  case,  the  retention 
period  for  the  records  pertaining  to  the 
costs  starts  from  the  end  of  the 
recipient's  fiscal  year  in  which  the  costs 
are  incurred. 

(2)  In  some  cases,  there  may  be  an  ED 
requirement  concerning  the  disposition 
of  copyright  royalities  or  other  program 
income  which  is  earned  after  expiration 
or  termination  of  grant  or  subgrant 
support.  Where  there  is  such  a 
requirement,  the  retention  period  for  the 
records  pertaining  to  the  earning  of  the 
income  starts  from  the  end  of  the 
recipient's  fiscal  year  in  which  the 
income  is  earned.  (See  Subpart  F  of  this 
part.) 

(d)  Indirect  cost  rate  proposals,  cost 
allocation  plant,  etc. — (1)  Applicability. 
This  paragraph  applies  to  the  following 
types  of  documents,  and  their  supporting 
records: 

(i)  Indirect  cost  rate  computations  or 
proposals; 

(ii)  Any  similar  accounting 
computations  of  the  rate  at  which  a 
particular  group  of  costs  is  chargeable 
(such  as  computer  usage  chargeback 
rates  or  composite  fringe  benefit  rates). 

(2)  If  submitted  for  negotiation.  If  the 
proposal,  plan,  or  other  computation  is 
required  to  be  submitted  to  the  Federal 
Government  (or  to  the  grantee)  to  form 
the  basis  for  negotiation  of  the  rate,  then 
the  3-year  retention  period  for  its 
supporting  records  starts  from  the  date 
of  such  submission. 

(3)  If  not  submitted  for  negotiation.  If 
the  proposal,  plan,  or  other  computation 
is  not  required  to  be  submitted  to  the 
Federal  Government  for  negotiation 
purposes,  then  the  3-year  retention 
period  for  the  proposal,  plan,  or 


computation  and  its  supporting  records 
starts  from  the  end  of  the  fiscal  year  (or 
other  accounting  period)  covered  by  the 
proposal,  plan,  or  other  computation. 

Cross-Reference:  See  34  CFR  75.734 — 
Record  retention  period.  Section  75.734 
contains  record  retention  requirements 
imposed  by  the  General  Education  Provisions 
Act. 

§  74.23    Substitution  of  microfilm. 

Copies  made  by  microfilming. 
photocopying,  or  similar  methods  may 
be  substituted  for  the  original  records. 

S  74.24    Access  to  records. 

(a)  Records  of  grantees.  The  Secretary 
and  the  Comptroller  General  of  the 
United  States,  or  any  of  their  authorized 
representatives. shall  have  the  right  of 
access  to  any  books,  documents,  papers, 
or  other  records  of  the  grantee  which  are 
pertinent  to  the  ED  grant,  in  order  to 
make  audit,  examination,  excerpts,  and 
transcripts. 

(b)  Records  of  subgrantees.  The 
Secretary,  the  Comptroller  General  of 
the  United  States,  and  the  grantee,  or 
any  of  their  authorized  representatives, 
shall  have  the  right  of  access  to  any 
books,  documents,  papers,  or  other 
records  of  the  subgrantee  which  are 
pertinent  to  the  ED  grant,  in  order  to 
make  audit,  examination,  excerpts,  and 
transcripts. 

(c)  Records  of  contractors  and 
subcontractors.  Except  as  provided  in 
S  74.20(b).  the  Secretary,  the 
Comptroller  General  of  the  United 
States,  the  grantee,  and  (if  the  contract 
was  awarded  under  a  subgrant)  the 
subgrantee.  or  any  of  their  authorized 
representatives,  shall  have  the  right  of 
access  to  any  books,  documents,  papers, 
or  other  records  of  the  contractor  or 
subcontractor  which  are  pertinent  to  the 
Ed  grant,  in  order  to  make  audit, 
examination,  excerpts,  and  transcripts. 

(d)  Expiration  of  right  of  access.  The 
rights  of  access  in  this  section  shall  not 
be  limited  to  the  required  retention 
period  but  shall  last  as  long  as  the 
records  are  retained. 

S  74.25    Restrictiona  on  putMIc  access. 

Unless  required  by  Federal  statutes, 
awarding  parties  may  not  impose  grant 
terms  which  limit  public  access  to 
records  covered  by  this  subpart  except 
after  a  determination  by  ED  that  the 
records  must  be  kept  confidential  and 
would  have  been  excepted  from 
disclosure  under  ED's  "Freedom  of 
Information  "  regulation  (Part  5  of  this 
title)  if  the  records  had  belonged  to  ED. 
This  section  does  not  require  recipients 
or  their  contractors  and  subcontractors 
to  permit  public  access  to  their  records. 


Subpart  E  (fleserved] 

Subpart  F— Gfar>t-Re4ated  income 

§  74.40    Scope  of  subpart. 

This  subpart  contains  policies  and 
requirements  relating  to  (a)  program 
income  and  (b)  interest  and  other 
investment  income  earned  on  advances 
of  grant  funds. 

§74.41    Meat^g  of  progrsm  income. 

(a)  Except  as  explained  in  paragraphs 
(b)  and  (c)  of  this  section,  program 
income  means  gross  income  earned  by  a 
recipient  from  activities  part  or  all  of  the 
cost  of  which  is  either  borne  as  a  direct 
cost  by  a  grant  or  counted  as  a  direct 
cost  towards  meeting  a  cost  sharing  or 
matching  requirement  of  a  grant.  It 
includes  but  is  not  limited  to  such 
income  in  the  form  of  fees  for  services 
performed  during  the  grant  or  subgrant 
period,  proceeds  from  sale  of  tangible 
personal  or  real  property,  usage  or 
rental  fees,  and  patent  or  copjTight 
royalties.  If  income  meets  this  definition, 
it  shall  be  considered  program  income 
regardless  of  the  method  used  to 
calculate  the  amount  paid  to  the 
recipient — whether,  for  example,  by  a 
cost-reimbursement  method  or  fixed 
price  arrangement.  Nor  will  the  fact  that 
the  income  is  earned  by  the  recipient 
from  a  Federal  procurement  contract  or 
from  a  procurement  contract  under  a 
Federal  grant  awarded  to  another  party 
affect  the  income's  classification  as 
program  income. 

(b)  For  research  grants  that  are 
subject  to  an  institutional  cost-sharing 
agreement,  income  shall  be  considered 
program  income  only  if  it  is  earned  from 
an  activity  part  of  all  or  the  cost  of 
which  is  borne  as  a  direct  cost  by  the 
Federal  grant  funds.  An  institutional 
cost-sharing  agreement  is  one  entered 
into  between  ED  and  a  grantee  covering 
all  of  ED's  research  project  grants  to  the 
grantee  in  the  aggregate. 

(c)  The  following  shall  not  be 
considered  program  income: 

(1)  [Reserved] 

(2)  Tuition  and  related  fees  received 
by  an  institution  of  higher  education  for 
a  regularly  offered  course  taught  by  an 
employee  performing  under  a  grant  or 
subgrant. 

(d)  For  the  purposes  of  this  subpart, 
program  income  is  divided  into  several 
categories.  Each  category  is  treated  in  a 
separate  section  of  this  subpart. 

§  74.42    General  program  income. 

(a)  Definition.  General  program 
income  means  all  program  income 
accruing  to  a  grantee  during  the  period 
of  grant  support  or  to  a  subgrantee 
during  the  period  of  subgrant  support, 


other  than  the  special  categories  of  such 
income  treated  in  §§  74.43  through  74.45. 

(b)  Use.  General  program  income  shall 
be  retained  by  the  recipient  and  used  in 
accordance  with  one  or  a  combination 
of  the  alternatives  in  paragraphs  (c),  (d). 
and  (e)  of  this  section,  as  follows:  The 
alternative  in  paragraph  (c)  of  this 
section  may  always  be  used  by 
recipients  and  must  be  used  if  neither  of 
the  other  two  alternatives  is  permitted 
by  the  terms  of  the  grant.  The 
alternatives  in  paragraph  (d)  or  (e)  of 
this  section  may  be  used  only  if 
expressly  permitted  by  the  terms  of  the 
grant.  In  specifying  alternatives  that 
may  be  used,  the  terms  of  the  grant  may 
distinguish  between  income  earned  by 
the  grantee  and  income  earned  by 
subgrantees  and  between  the  sources, 
kinds,  or  amounts  of  income. 

(c)  Deduction  alternative.  (1)  Under 
this  alternative,  the  income  is  used  for 
allowable  costs  of  the  project  or 
program.  If  there  is  a  cost-sharing  or 
matching  requirement,  costs  borne  by 
the  income  may  not  count  toward 
satisfying  that  requirement.  Therefore, 
the  maximum  percentage  of  Federal 
participation  is  applied  to  the  net 
amount  determined  by  deducting  the 
income  from  total  allowable  costs  and 
third-party  in-kind  contributions.  The 
income  shall  be  used  for  current  costs 
unless  ED  authorizes  deferral  to  a  later 
period. 

(2)  To  illustrate  this  alternative, 
assume  a  project  in  which  the  grantee 
incurs  $100,000  of  allowable  costs  and 
receives  no  third-party  in-kind 
contributions.  If  the  grantee  earns 
$10,000  in  general  program  income  and 
this  alternative  applies,  that  $10,000 
must  be  deducted  from  the  $100,000 
before  applying  the  maximum 
percentage  of  Federal  participation.  If 
that  percentage  is  90  percent,  the  most 
that  could  be  paid  to  the  grantee  would 
therefore  be  $81,000  (90  percent  times 
$90,000). 

(d)  Cost-sharing  or  matching 
alternative.  (1)  Under  this  alternative, 
the  income  is  used  for  allowable  costs  of 
the  project  or  program  but,  in  this  case 
the  costs  borne  by  the  income  may 
count  toward  satisfying  a  cost-sharing 
or  matching  requirement.  Therefore,  the 
maximum  percentage  of  Federal 
participation  is  applied  to  total 
allowable  costs  and  third-party  in-kind 
contributions.  The  income  shall  be  used 
for  current  costs  unless  ED  authorizes 
deferral  to  a  later  period. 

(2)  To  illustrate  this  alternative, 
assume  the  same  situation  as  in 
paragraph  (c)(2)  of  this  section.  Under 
this  alternative,  the  90  percent  maximum 
percentage  of  participation  would  be 
applied  to  the  full  $100,000.  and  $90,000 


could  therefore  be  paid  to  the  grantee. 
(It  should  be  noted  that  if  520.000  of 
general  program  income  is  earned,  only 
$80,000  could  be  paid,  since  a  grant 
cannot  pay  for  costs  which  have  been 
borne  by  general  program  income.) 

(e)  Additional  cost  alternative.  Under 
this  alternative,  the  income  is  used  for 
costs  with  are  in  addition  to  the 
alltsrwable  costs  of  the  project  or 
program  but  which  nevertheless  further 
the  objectives  of  the  Federal  statute 
under  which  the  grant  was  made. 
Provided  that  the  costs  borne  by  the 
income  further  the  broad  objectives  of 
that  statute,  they  need  not  be  of  a  kind 
that  would  be  permissible  as  charges  to 
Federal  funds. 

Examples  of  purposes  for  which  the 
income  may  be  used  are; 

(1)  Expanding  the  project  or  program. 

(2)  Continuing  the  project  or  program 
after  grant  or  subgrant  support  ends. 

(3)  Suporting  other  projects  or 
programs  that  further  the  broad 
objectives  of  the  statute. 

(4)  Obtaining  equipment  or  other 
assets  needed  for  the  project  or  program 
or  for  other  activities  that  further  the 
statute's  objectives. 

§  74.43    Program  income — proceeds  from 
sale  of  real  property  and  from  sale  of 
equipment  and  supplies  acquired  for  use 

The  following  kinds  of  program 
income  shall  be  governed  by  Subpart  O 
of  this  part: 

(a)  Proceeds  from  the  sale  of  real 
property  purchased  or  constructed  under 
a  grant  or  subgrant. 

(b)  Proceeds  from  the  sale  of 
equipment  and  supplies  fabricated  or 
purchased  under  a  grant  or  subgrant  and 
intended  primarily  for  use  in  the  grant- 
or subgrant-supported  project  or 
program  rather  than  for  sale  or  rental. 

§  74.44  Program  income — royalties  and 
other  income  earned  from  a  copyrighted 
work. 

(a)  This  section  applies  to  royalties, 
license  fees,  and  other  income  earned  by 
a  recipient  from  a  cop>Tighted  work 
developed  under  the  grant  or  subgrant. 
Income  of  that  kind  is  covered  by  this 
section  whether  a  third  party  or  the 
recipient  itself  acts  as  the  publisher, 
seller,  exhibitor,  or  performer  of  the 
copyrighted  work.  In  some  cases  the 
recipient  incurs  costs  to  earn  the  income 
but  does  not  charge  these  costs  to  EX) 
grant  funds,  to  required  cost-sharing  or 
matching  funds,  or  to  other  program 
income.  Costs  of  that  kind  may  be 
deducted  from  the  gross  income  in  order 
to  determine  how  much  must  be  treated 
as  program  income. 
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(b)  The  terms  of  the  grant  govern  the 
disposition  of  income  subject  to  this 
section.  If  the  terms  do  not  treat  this 
kind  of  income,  there  are  no  ED 
requirements  governing  the  disposition 

5  74.45    Program  Income — royalties  or 
equivalent  Income  earned  from  patents  or 
from  Inventions. 

Disposition  of  royalties  or  equivalent 
income  earned  on  patents  or  inventions 
arising  out  of  activities  assisted  by  a 
grant  or  subgrant  shall  be  governed  by 
determinations  made  or  agreements 
entered  into  under  ED's  patent 
regulations.  (See  Parts  6  and  8  of  this 
title.)  If  the  determination  or  agreement 
does  not  provide  for  the  disposition  of 
the  royalties  or  equivalent  income,  the 
disposition  shall  be  in  accordance  with 
the  recipients'  own  policies. 

§  74.46     Program  Income — Income  after 
grant  or  subgant  support  not  otherwise 
treated. 

(a)  This  section  applies  to  program 
income  not  treated  elsewhere  in  this 
part  which  arises  from  or  is  attributable 
to  an  activity  while  supported  by  a  grant 
or  subgrant  but  which  does  not  accrue 
until  after  the  period  of  grant  or 
subgrant  support.  An  example  is 
proceeds  from  the  sale  or  rental  of  a 
residual  inventory  or  merchandise 
fabricated  or  purchased  by  a  grant- 
supported  workshop  during  the  period  of 
support. 

(b)  The  terms  of  the  grant  govern  the 
disposition  of  income  subject  to  this 
section.  If  the  terms  do  not  treat  this 
kind  of  income,  there  are  no  ED 
requirements  governing  the  disposition. 

5  74.47     Interest  earned  on  advances  of 
grant  funds. 

(a)  Except  when  exempted  by  Federal 
statute  grantees  shall  remit  to  the 
Federal  Government  any  interest  or 
other  investment  income  earned  on 
advances  of  ED  grant  funds.  This 
includes  any  interest  or  investment 
income  earned  by  cost-type  contractors 
on  advances  to  them  that  are 
attributable  to  advances  of  ED  grant 
funds  to  the  grantee.  Unless  the  grantee 
receives  other  instructions  from  the 
responsible  ED  official,  the  grantee  shall 
remit  the  amount  due  by  check  or  money 
order  payable  to  the  Department  of 
Education. 

(b)  Recipients  are  cautioned  that  they 
are  subject  to  the  provisions  in  J  74.61(e) 
for  minimizing  the  time  between  the 
transfer  of  advances  and  their 
disbursement.  Those  provisions  apply 
even  if  there  is  no  accountability  to  the 
Federal  Government  for  interest  or  other 
investment  income  earned  on  the 
advances. 


Subpart  G — Cost  Sharing  or  Matching 

i  74.50     Scope  of  subpart 

(a)  This  subpart  contains  rules  for 
satisfying  Federal  requirements  for  cost 
sharing  or  matching.  These  rules  apply 
whether  the  cost  sharing  or  matching  is 
required  by  Federal  statute  or  by  other 
terms  of  the  grant. 

(b)  ED  and  a  grantee  may  enter  into 
an  institutional  cost-sharing  argeement 
covering  all  of  ED's  research  project 
grants  to  that  grantee  in  the  aggregate. 
Except  as  provided  by  the  institutional 
cost-sharing  agreement,  this  subpart 
applies  to  the  satisfaction  of  the 
grantee's  obligation  under  the 
agreement,  as  well  as  to  the  satisfaction 
of  cost-sharing  or  matching 
requirements  that  apply  only  to  a  single 
grant. 

S  74.51     Definitions. 

For  purposes  of  this  subpart: 

"Cost  sharing  or  matching"  means  the 
value  of  third-party  in-kind 
contributions  and  that  portion  of  the 
costs  of  a  grant-supported  project  or 
program  not  borne  by  the  Federal 
Government. 

"Equipment"  has  the  same  meaning 
given  to  that  term  in  S  74.132.  except 
that  instead  of  "acquisition  cost."  the 
words  "market  value  at  the  time  of 
donation"  shall  be  substituted. 

"Supplies"  means  all  tangible 
personal  property  other  than 
"equipment""  as  defined  in  this  section. 

'Third-party  in-kind  contributions"" 
means  property  or  services  which 
benefit  a  grant-supported  project  or 
program  and  which  are  contributed  by 
non-Federal  third  parties  without  charge 
to  the  grantee,  the  subgrantee,  or  a  cost- 
type  contractor  under  the  grant  or 
subgrant. 

§  74.52     Basic  rule:  Costs  and 
contributions  acceptable. 

With  the  qualifications  and 
exceptions  listed  in  (  74.53.  a  cost- 
sharing  or  matching  requirement  may  be 
satisfied  by  either  or  both  of  the 
following: 

(a)  Allowable  costs  incurred  by  the 
grantee,  the  subgrantee,  or  a  cost-type 
contractor  under  the  grant  or  subgrant. 
This  includes  allowable  costs  borne  by 
non-Federal  grants  or  by  other  cash 
donations  from  non-Federal  third 
parties. 

(b)  The  value  of  third-party  in-kind 
contributions  applicable  to  the  period  to 
which  the  cost-sharing  or  matching 
requirement  applies, 

S  74.53     Qualifications  arid  exceptions. 

(a)  Costs  borne  by  other  Federal 
grants.  Except  as  provided  by  Federal 


statute,  a  cost-sharing  or  matching 
requirement  may  not  be  met  by  costs 
borne  by  another  Federal  grant.  This 
prohibition  does  not  apply  to  costs 
borne  by  general  program  income 
earned  from  a  contract  awarded  under 
another  Federal  grant. 

(b)  Costs  or  contributions  counted 
towards  other  Federal  cost-sharing 
requirements.  Neither  costs  nor  the 
values  of  third-party  in-kind 
contributions  may  count  towards 
satisfying  a  cost-sharing  or  matching 
requirement  of  an  ED  grant  if  they  have 
been  or  will  be  counted  towards 
satisfying  a  cost-sharing  or  matching 
requirement  of  another  Federal  grant,  a 
Federal  procurement  contract,  or  any 
other  award  of  Federal  funds. 

(c)  Costs  financed  by  general  program 
income.  Costs  financed  by  general 
program  income,  as  defined  in  §  74.42, 
shall  not  count  towards  satisfying  a 
cost-sharing  or  matching  requirement  of 
the  ED  grant  supporting  the  activity 
giving  rise  to  the  income  unless  the 
terms  of  the  grant  expressly  permit  the 
income  to  be  used  for  cost  sharing  or 
matching,  (This  is  the  alternative  for  use 
of  general  program  income  described  in 
S  74.42(d).) 

(d)  Records.  Costs  and  third-party  in- 
kind  contributions  counting  towards 
satisfying  a  cost-sharing  or  matching 
requirement  must  be  verifiable  from  the 
records  of  recipients  or  cost-type 
contractors.  These  records  must  show 
how  the  value  placed  on  third-party  in- 
kind  contributions  was  arrived  at.  To 
the  extent  feasible,  volunteer  services 
shall  be  supported  by  the  same  methods 
that  the  organization  uses  to  support  the 
allocability  of  its  regular  personnel 
costs. 

(e)  Special  standards  for  third-party 
in-kind  contributions.  (1)  Third-party  in- 
kind  contributions  shall  count  towards 
satisfying  a  cost-sharing  or  matching 
requirement  only  where,  if  the  party 
receiving  the  contributions  were  to  pay 
for  them,  the  payments  would  be 
allowable  costs. 

(2)  A  third-party  in-kind  contribution 
shall  not  count  as  direct  cost  sharing  or 
matching  where,  if  the  party  receiving 
the  contribution  were  to  pay  for  it,  the 
payment  would' be  an  indirect  cost. 
Cost-sharing  or  matching  credit  for  such 
contributions  shall  be  given  only  if  the 
recipient  or  contractor  has  established, 
along  with  its  regular  indirect  cost  rate, 
a  special  rate  for  allocating  to  individual 
projects  or  programs  the  value  of  the 
contributions. 

(3)  The  values  placed  on  third-party 
in-kind  contributions  for  cost-sharing  or 
matching  purposes  shall  conform  to  the 
rules  in  the  succeeding  sections  of  this 


subpart.  If  a  third  party  in-kind 
contribution  is  of  a  type  not  treated  in 
those  sections,  the  value  placed  upon  it 
shall  be  fair  and  reasonable. 

§  74.54    Valuation  of  donated  services. 

(a)  Volunteer  services.  Unpaid 
services  provided  to  a  recipient  by 
individuals  shall  be  valued  at  rates 
consistent  with  those  ordinarily  paid  for 
similar  work  in  the  recipient's 
organization.  If  the  recipient  does  not 
have  employees  performing  similar 
work,  the  rates  shall  be  consistent  with 
those  ordinarily  paid  by  other  employers 
for  similar  work  in  the  same  labor 
market.  In  either  case,  a  reasonable 
amount  for  fringe  benefits  may  be 
included  in  the  valuation. 

(b)  Employees  of  other  organizations. 
When  an  employer  other  than  a 
recipient  or  cost-type  contractor 
furnishes  free  of  charge  the  services  of 
an  employee  in  the  employee's  normal 
line  of  work,  the  services  shall  be 
valued  at  the  employee's  regular  rate  of 
pay  exclusive  of  the  employer's  fringe 
benefits  and  overhead  costs.  If  the 
services  are  in  a  different  line  of  work, 
paragraph  (a)  of  this  section  shall  apply. 

§  74.55    Valuation  of  donated  supplies  and 
loaned  equipment  or  space. 

(a)  If  a  third  party  donates  supplies, 
the  contribution  shall  be  valued  at  the 
market  value  of  the  supplies  at  the  time 
of  donation. 

(b)  If  a  third  party  donates  the  use  of 
equipment  or  space  in  a  building  but 
retains  title,  the  contribution  shall  be 
valued  at  the  fair  rental  rate  of  the 
equipment  or  space. 

§  74.56    Valuation  of  donated  equipment, 
buildings,  and  land. 

If  a  third  party  donates  equipment, 
buildings  or  land,  and  title  passes  to  a 
recipient,  the  treatment  of  the  donated 
property  shall  depend  upon  the  purpose 
of  the  grant,  as  follows: 

(a)  A  wards  for  capital  expenditures.  If 
the  purpose  of  the  grant  is  to  assist  the 
recipient  in  the  acquisition  of  property, 
the  market  value  of  that  property  at  the 
time  of  donation  may  be  counted  as  cost 
sharing  or  matching. 

(b)  Other  awards.  If  assisting  in  the 
acquisition  of  property  is  not  the 
purpose  of  the  grant,  the  following  rules 
apply: 

(1)  If  approval  is  obtained  from  the 
awarding  party,  the  market  value  at  the 
time  of  donation  of  the  donated 
equipment  or  buildings  and  the  fair 
rental  rate  of  the  donated  land  may  be 
counted  as  cost  sharing  or  matching.  In 
all  cases,  the  approval  may  be  given 
only  if  a  purchase  of  the  equipment  or 
buildings  or  a  purchase  or  rental  of  the 


land  would  be  approved  as  an  allowable 
direct  cost, 

(2)  If  approval  is  not  obtained  under 
paragraph  (b)(1)  of  this  section,  no 
amount  may  be  counted  for  donated 
land,  and  only  depreciation  or  use 
allowances  may  be  counted  for  donated 
equipment  and  buildings.  The 
depreciation  or  use  allowances  for  this 
property  are  not  treated  as  third  party 
in-kind  contributions.  Instead,  they  are 
treated  as  costs  incurred  by  the 
recipient.  They  are  computed  and 
allocated  (usually  as  indirect  costs)  in 
accordance  with  the  cost  principles 
specified  in  Subpart  Q  of  this  part,  in  the 
same  way  as  depreciation  or  use 
allowances  for  purchased  equipment 
and  buildings.  The  amount  of 
depreciation  or  use  allowances  for 
donated  equipment  and  buildings  is 
based  on  the  property's  market  value  at 
the  time  if  was  donated, 

§  74,57    Appraisal  of  real  property. 

In  some  cases  under  §§  74.55  and 
74,56,  it  will  be  necessary  to  establish 
the  market  value  of  land  or  a  building  or 
the  fair  rental  rate  of  land  or  of  space  in 
a  building.  In  these  cases.  ED  may 
require  that  the  market  value  or  fair 
rental  rate  be  established  by  a  certified 
real  property  appraiser  (or  by  a 
representative  of  the  U,S,  General 
Services  Administration,  if  available) 
and  that  the  value  or  rate  be  certified  by 
a  responsible  official  of  the  party  to 
which  the  property  or  its  use  is  donated. 

Subpart  H— Standards  for  Grantee  and 
Subgrantee  Financial  Management 
Systems  and  Non-Federal  Audits 

§  74.60    Scope  of  subpart 

(a)  This  subpart  contains  standards 
for  financial  management  systems  and 
non-Federal  audits  of  recipients. 

(b)  Awarding  parties  may  not  impose 
on  recipients  additional  financial 
management  standards  or  requirements 
concerning  non-Federal  audits.  The 
awarding  parties  may,  however,  provide 
recipients  with  suggestions  and 
assistance  on  these  subjects. 

§  74.61     Financial  management  standards. 

Grantees  and  subgrantees  shall  meet 
the  following  standards  for  their  grant 
and  subgrant  financial  management 
systems. 

(a)  Financial  reporting.  Accurate, 
current,  and  complete  disclosure  of  the 
financial  results  of  each  project  or 
program  shall  be  made  in  accordance 
with  the  financial  reporting 
requirements  of  the  grant  or  subgrant. 
The  terms  of  grants  and  subgrants  shall 
not  require  financial  reporting  on  the 
accural  basis  if  the  recipient's 


accounting  system  is  maintained  on  the 
cash  basis.  When  accrual  reporting  is 
statutorily  required,  a  recipient  whose 
accounting  system  is  not  maintained  on 
that  basis  shall  not  be  required  to 
convert  it  to  the  accrual  basis;  the 
recipient  may  develop  the  accrual 
information  through  an  analysis  of  the 
documentation  on  hand. 

(b)  Accounting  records.  Records 
which  identify  adequately  the  source 
and  application  of  funds  for  grant  or 
subgrant-supported  activities  shall  be 
maintained.  These  records  shall  contain 
information  pertaining  to  grant  or 
subgrant  awards,  authorizations, 
obligations,  unobligated  balances, 
assets,  outlays,  income,  and,  if  the 
recipient  is  a  government  liabilities. 

(c)  Internal  control.  Effective  control 
and  accountability  shall  be  maintained 
for  all  grant  or  subgrant  cash,  real  and 
personal  property  covered  by  Subpart  O 
of  this  part,  and  other  assets.  Recipients 
shall  adequately  safeguard  all  such 
property  and  shall  assure  that  it  is  used 
solely  for  authorized  purposes. 

(d)  Budgetary  control.  The  actual  and 
budgeted  amounts  for  each  grant  or 
subgrant  shall  be  compared.  If 
appropriate  or  specifically  required, 
recipients  shall  relate  financial 
information  to  performance  or 
productivity  data,  including  the 
production  of  unit  cost  information.  If 
unit  cost  data  are  required,  estimates 
based  on  available  documentation  will 
be  accepted  whenever  possible, 

(e)  Advance  payments.  Procedures 
shall  be  established  to  minimize  the 
time  elapsing  between  the  advance  of 
Federal  grant  or  subgrant  funds  and 
their  disbursement  by  the  recipient. 
When  advances  are  made  by  a  letter-of- 
credit  method,  the  recipient  shall  make 
drawdowns  as  close  as  possible  to  the 
time  of  making  disbursements.  Grantees 
advancing  cash  to  subgrantees  shall 
conform  sustantially  to  the  same 
standards  of  timing  and  amount  as 
apply  to  advances  by  Federal  agencies 
to  grantees,  including  requirements  for 
timely  reporting  of  cash  disbursements 
and  balances.  (See  Subpart  K  of  this 
part.) 

(f)  Allowable  costs.  Procedures  shall 
be  established  for  determining  the 
reasonableness,  allowability,  and 
allocability  of  costs  in  accordance  with 
the  applicable  cost  principles  prescribed 
by  Subpart  Q  of  this  part  and  the  terms 
of  the  grant. 

(g)  Source  documentation.  Accounting 
records  shall  be  supported  by  source 
documentation  such  as  cancelled 
checks,  paid  bills,  payrolls,  contract  and 
subgrant  award  documents,  etc. 
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(h)  Audit— (1)  General,  (i)  This 
paragraph  applies  to  each  recipient  that 
is  not  subject  to  the  audit  requirements 
in  the  appendix  to  34  CFR  Part  80. 

(ii)  Public  hospitals  and  public 
colleges  and  universities  are  subject  to 
this  paragraph  if  excluded  under 
paragraph  4  of  the  appendix  to  34  CFR 
Part  80. 

(iii)  A  financial  and  compliance  audit 
shall  be  made  in  accordance  with 
generally  accepted  auditing  standards, 
including  the  standards  of  the  U.S. 
General  Accounting  Office's  publication 
"Standards  for  Audit  of  Governmental 
Organizations,  Programs,  Activities,  and 
Functions."  '  The  auditors  engaged  by  a 
recipient  shall  meet  the  criteria  for 
qualifications  and  independence  in  that 
publication. 

(2)  Purpose  and  scope.  The  purpose  of 
these  audits  shall  be  to  determine  the 
effectiveness  of  the  financial 
management  systems  and  internal 
procedures  established  by  the  recipient 
lo  meet  the  terms  of  its  grants  and 
subgrants.  The  recipient's  auditors  need 
not  examine  every  grant  or  subgrant 
awarded  to  the  recipient.  Rather,  audits 
generally  should  be  made  on  an 
organization-wide  basis  to  test  the  fiscal 
integrity  of  financial  transactions  and 
compliance  with  the  terms  of  awards. 
These  tests  would  include  an 
appropriate  sampling  of  Federal  grants 
and  subgrants. 

(3)  Frequency.  These  audits  shall  be 
conducted  on  a  continuing  basis  or  at 
scheduled  intervals,  usually  once  a  year, 
but  at  least  every  two  years.  The 
frequency  shall  depend  on  the  nature, 
size  and  complexity  of  the  recipient's 
grant-  or  subgrant-supported  activities. 

(4)  Relation  to  Federal  audit.  These 
audits  may  affect  the  frequency  and 
scope  of  Federal  audit.  However, 
nothing  in  this  section  is  intended  to 
limit  the  right  of  the  Federal 
Government  to  conduct  an  audit  of  a 
grant-  or  subgrant-supported  activity. 

(5)  Audit  resolution.  The  recipient 
shall  follow  a  systematic  method  to 
assure  timely  and  appropriate  resolution 
of  audit  findings  and  recommendations. 

(6)  Copies  of  audit  reports.  A  copy  of 
each  audit  report,  and  a  description  of 
its  resolution,  shall  be  furnished  to  ED. 

Subpart  I— Financial  Reporting 
Requirements 

^74.70    Scope  and  appiicabUlty  o(  subpart. 
This  subpart  prescribes  requirements 
and  forms  for  grantees  to  report 
financial  information  to  ED,  and  to 


'  Available  from  the  SiipennlendenI  of 
Documenls.  U.S.  Government  Printing  Office, 
Washington.  O.C.  20402. 


request  grant  payments  when  a  letter  of 
credit  is  not  used. 

574.71     Oeftnmons. 

As  used  in  this  subpart  or  in  the  forms 
identified  by  this  subpart:"Accured 
expenditures"  are  the  charges  by 
grantee  during  a  given  period  requiring 
the  provision  of  funds  for:  (a)  Goods  and 
other  tangible  property  received;  (b) 
services  performed  by  employees, 
contractors,  and  other  payees;  and  (c) 
amounts  "becoming  owed"  for  which  no 
current  services  or  performance  is 
required,  such  as  annuities,  insurance 
claims,  and  other  benefit  payments. 

"Accrued  income"  is  the  sum  of  (a) 
earnings  during  a  given  period  from 
services  performed  by  the  grantee  and 
from  goods  and  other  tangible  property 
delivered  to  purchasers,  and  (b) 
amounts  becoming  owed  to  the  grantee 
for  which  no  current  services  or 
performance  is  required  by  the  grantee. 

"Federal  funds  authorized"  means  the 
total  amount  of  Federal  funds  obligated 
by  the  Federal  Government  and 
authorized  for  use  by  the  grantee. 

"In-kind  contributions"  means  "third 
party  in-kind  contributions"  as  defined 
in  Subpart  G  of  this  part. 

"Obligations"  are  the  amounts  of 
orders  placed,  contracts  awarded, 
services  received,  and  similar 
transactions  during  a  given  period, 
which  will  require  payment  during  the 
same  or  a  future  period. 

"Outlays"  are  charges  made  to  the 
grant  project  or  program.  Outlays  may 
be  reported  on  a  cash  or  accrual  basis. 

"Program  income"  has  the  same 
meaning  it  has  in  Subpart  F  of  this  part. 

"Unobligated  balance"  is  the  portion 
of  the  Federal  funds  authorized  which 
has  not  been  obligated  by  the  grantee 
and  is  determined  by  deducting  the 
grantee's  cumulative  obligations  from 
the  cumulative  Federal  funds 
authorized. 

"Unliquidated  obligations,"  for  reports 
prepared  on  a  cash  basis,  are  the 
amount  of  obligations  incurred  by  the 
grantee  that  has  not  been  paid.  For 
reports  prepared  on  an  accrued 
expenditure  basis,  they  are  the  amount 
of  obligations  incurred  by  the  grantee 
for  which  an  ouday  has  not  been 
recorded. 

§  74.72    General. 

(a)  Except  as  provided  in  paragraphs 
(d)  and  (e)  of  this  section,  grantees  shall 
use  only  the  forms  specified  in  55  74.73 
through  74.76,  and  such  supplementary 
or  other  forms  as  may  from  time  to  time 
be  authorized  by  ED,  for: 

(1)  Submitting  grant  financial  reports 
to  granting  agencies,  or 


(2)  Requesting  advances  or 
reimbursements  when  letters  of  credit 
are  not  used. 

(b)  Grantees  shall  follow  all 
applicable  standard  instructions  issued 
by  OMB  for  use  in  connection  with  the 
forms  specified  in  55  74.73  through  74.76. 
ED  may  issue  substantive 
supplementary  instructions.  ED  may 
shade  out  or  instruct  the  grantee  to 
disregard  any  line  item  that  ED  finds 
unnecessary  for  its  decision  making 
purposes. 

(c)  Grantees  will  not  be  required  to 
submit  more  than  the  original  and  two 
copies  of  forms  required  under  this 
subpart. 

(d)  ED  may  provide  computer  outputs 
to  grantees  to  expedite  or  contribute  to 
the  accuracy  of  reporting.  ED  may 
accept  the  required  information  from 
grantees  in  machine  usable  format  or 
computer  printouts  instead  of  prescribed 
formats. 

(e)  When  ED  has  determined  that  a 
grantee's  accounting  system  does  not 
meet  the  standards  for  financial 
management  systems  contained  in 
Subpart  H  of  this  part,  it  may  require 
financial  reports  with  more  frequency  or 
more  detail  (or  both),  upon  written 
notice  to  the  grantee  (without  regard  to 

§  74.7),  until  such  time  as  the  standards 
are  met. 

(0  ED  may  waive  any  report  required 
by  this  subpart  if  not  needed. 

(g)  ED  may  extend  the  due  date  for 
any  financial  report  upon  receiving  a 
justified  request  from  the  grantee. 

§  74.73     Financial  Status  Report. 

(a)  Form.  Grantees  shall  use  Standard 
Form  269.  Financial  Status  Report,  to 
report  the  Status  of  funds  for  all 
nonconstruction  grants. 

(b)  Accounting  basis.  Each  grantee 
shall  report  program  outlays  and 
program  income  on  the  same  accounting 
basis,  i.e.,  cash  or  accrued  expenditure 
(accrual],  which  it  uses  in  its  accounting 
system. 

(c)  Frequency.  ED  may  prescribe  the 
frequency  of  the  report  for  each  project 
or  program.  However,  the  report  shall 
not  be  required  more  frequently  than 
quarterly  except  as  provided  in  55  74.7 
and  74.72(e).  If  ED  does  not  specify  the 
frequency  of  the  report,  it  shall  be 
submitted  annually,  A  final  report  shall 
be  required  upon  expiration  or 
termination  of  grant  support. 

(d)  Due  dale.  When  reports  are 
required  on  a  quarterly  or  semiannual 
basis,  they  shall  be  due  30  days  after  the 
reporting  period.  When  required  on  an 
annual  basis,  they  shall  be  due  90  days 
after  the  grant  year.  Final  reports  shall 


be  due  90  days  after  the  expiration  or 
termination  of  grant  support. 

§  74.74     Federal  Cash  Transactions  Report 
(a}  Form.  (1)  For  grants  paid  by  letters 
of  credit  (or  Treasury  check  advances) 
through  any  ED  payment  office  except 
the  Departmental  Federal  Assistance 
Financing  System  (DFAFS),  the  grantee 
shall  submit  to  the  payment  office 
Standard  Form  272,  Federal  Cash 
Transactions  Report,  and  when 
necessary,  its  continuation  sheet. 
Standard  Form  272a.  For  grants  paid  by 
DFAFS,  the  grantee  shall  submit  DFAFS 
Report  27,  Recipient  Report  of 
Expenditures,  to  DFAFS. 

(2)  These  reports  will  be  used  by  the 
ED  payment  office  to  monitor  cash 
advanced  to  grantees  and  to  obtain 
disbursement  or  outlay  information  for 
each  grant  from  grantees.  The  format  of 
the  report  may  be  adapted  as 
appropriate  when  reporting  is  to  be 
accomplished  with  the  assistance  of 
automatic  data  processing  equipment: 
Provided,  That  the  information  to  be 
submitted  is  not  changed  in  substance. 

(b)  Forecasts  of  Federal  cash 
requirements.  Forecasts  of  Federal  cash 
requirements  may  be  required  in  the 
"Remarks"  section  of  the  report. 

(c)  Cash  in  hands  of  secondary 
recipients.  When  considered  necessary 
and  feasible  by  the  ED  payment  office, 
grantees  may  be  required  to  report  the 
amount  of  cash  subadvances  in  excess 
of  three  days'  needs  in  the  hands  of  their 
contractors  and  to  provide  short 
narrative  explanations  of  actions  taken 
by  the  grantee  to  reduce  the  excess 
balances. 

(d)  Frequency  and  due  date.  Grantees 
shall  submit  the  report  no  later  than  15 
working  days  following  the  end  of  each 
quarter.  However,  where  a  letter  of 
credit  authorizes  advances  at  an 
annualized  rate  of  one  million  dollars  or 
more,  the  ED  payment  office  may 
require  the  report  to  be  submitted  within 
15  working  days  following  the  end  of 
each  month. 

§  74.75    Request  for  Advance  or 
Reimbursement. 

(a)  (1)  Advance  payments.  Requests 
for  Treasury  check  advance  payments 
shall  be  submitted  on  Standard  Form 
270.  Request  for  Advance  or 
Reimbursement.  (This  form  is  not  used 
for  drawdowns  under  a  letter  of  credit 
or  when  Treasury  check  advance 
payments  are  made  to  the  grantee 
automatically  on  a  predetermined 
basis.) 

(2)  Reimbursements.  Requests  for 
reimbursement  under  non-construction 
grants  shall  also  be  submitted  on 
Standard  Form  270.  (For  reimbursement 


requests  under  construction  grants,  see 
5  74.76(a).) 

(b)  The  frequency  for  submitting 
payment  requests  is  treated  in  §  74.96. 

§  74.76    Outlay  report  and  request  for 
reimbursement  for  construction  programs. 

(a)  Construction  grants  paid  by 
reimbursement  method.  (1)  Requests  for 
reimbursement  under  construction 
grants  shall  be  submitted  on  Standard 
Form  271,  Outlay  Report  and  Request  for 
Reimbursement  for  Construction 
Programs.  ED  may.  however,  prescribe 
the  Request  for  Advance  or 
Reimbursement  form  specified  in  5  74.75 
instead  of  this  form. 

(2)  The  frequency  for  submitting 
reimbursement  requests  is  teated  in 
5  74.96 

(b)  Construction  grants  paid  by  letter 
of  credit  or  Treasury  check  advance.  (1) 
When  a  construction  grant  is  paid  by 
letter  of  credit  or  Treasury  check 
advances,  the  grantee  shall  report  its 
outlays  to  ED  using  Standard  Form  271. 
Outlay  Report  and  Request  for 
Reimbursement  for  Construction 
Programs.  ED  will  provide  any 
necessary  special  instruction.  However, 
frequency  and  due  date  shall  be 
governed  by  5  74.73  (c)  and  (d). 

(2)  When  a  construction  grant  is  paid 
by  Treasury  check  advances  based  on 
periodic  requests  from  the  grantee,  the 
advances  shall  be  requested  on  the  form 
specified  in  5  74.75. 

(3)  ED  may  substitute  the  Financial 
Status  Report  specified  in  5  74.73  for  the 
Outlay  Report  and  Request  for 
Reimbursement. 

(c)  Accounting  basis.  The  accounting 
basis  for  the  Outlay  Report  and  Request 
for  Reimbursement  for  Construction 
Programs  shall  be  governed  by 

5  74.73(b). 

Subpart  J— Monitoring  and  Reporting 
of  Program  Performance 

§  74.&0    Scope  of  subpart 

This  subpart  sets  forth  the  procedures 
for  monitoring  and  reporting  program 
performance  of  recipients.  These 
procedures  art  designed  to  place 
reliance  on  recipients  to  manage  the 
day-to-day  operations  of  their  grant-  and 
subgrant-supported  activities. 

§  74.81     Monitoring  by  recipients. 

Recipients  shall  monitor  the 
performance  of  grant-  and  subgrant- 
supported  activities.  They  shall  review 
each  program,  function,  or  activity  to 
assure  that  adequate  progress  is  being 
made  towards  achieving  the  goals  of  the 
grant  or  subgrant. 


§  74.82    Performance  reports  under 
nonconstruction  grants. 

(a)  Where  ED  determines  that 
performance  information  sufficient  to 
meet  its  programmatic  needs  will  be 
available  from  subsequent  applications, 
ED  will  require  the  grantee  to  submit  a 
performance  report  only  upon  expiration 
or  termination  of  grant  support.  This 
report  will  be  due  on  the  same  date  as 
the  final  financial  Status  Report  unless 
waived  by  ED.  Note  that  the 
"Application  for  Federal  Assistance 
(Nonconstruction  Programs)"  prescribed 
by  Subpart  N  of  this  part,  when  used  to 
request  continued  support,  provides 
information  substantially  equivalent  to  a 
performance  report. 

(b)  Except  as  provided  in  paragraph 
(a)  of  this  section,  grantees  shall  submit 
annual  performance  reports  unless  ED 
requires  quarterly  or  semiannual 
reports.  Annual  reports  shall  be  due  90 
days  after  the  grant  year;  quarterly  or 
semiannual  reports  shall  be  due  30  days 
after  the  reporting  period.  A  final 
performance  report  shall  be  due  90  days 
after  the  expiration  or  termination  of 
grant  support.  ED  may  extend  the  due 
date  for  any  performance  report  upon 
receiving  a  justified  request  from  the 
grantee.  In  addition,  ED  may  waive  the 
requirement  for  any  performance  report 
which  is  not  needed. 

(c)  The  content  of  performance  reports 
shall  conform  to  any  instructions  issued 
by  the  granting  agency,  including,  to  the 
extent  appropriate  to  the  particular 
grant,  a  brief  presentation  of  the 
following  for  each  program,  function,  or 
activity  involved: 

(1)  A  comparison  of  actual 
accomplishments  to  the  goals 
established  for  the  period.  Where  the 
output  of  the  project  or  program  can  be 
readily  expressed  in  numbers,  a 
computation  of  the  cost  per  unit  of 
output  may  be  required  if  that 
information  will  be  useful. 

(2)  The  reasons  for  slippage  if 
established  goals  were  not  met. 

(3)  Other  pertinent  information 
including,  when  appropriate,  analysis 
and  explanation  of  unexpectedly  high 
overall  or  unit  costs. 

(d)  Grantees  will  not  be  required  to 
submit  more  than  the  original  and  two 
copies  of  performance  reports. 

§  74.83     Performance  reports  under 
construction  grants. 

In  general,  awarding  parties  rely 
heavily  on  on-site  technical  inspection 
and  certified  percentage-of-completion 
data  to  keep  themselves  informed  as  to 
progress  under  construction  grants. 
Formal  performance  reports  to 
supplement  those  sources  of  information 
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shall  be  required  only  if  considered 
necessary  by  the  awarding  pHrty,  and  in 
no  case  more  frequently  than  quarterly. 

§  74.84    Signtflcant  d«v«lopm«nta  t>etw««n 
scheduled  reporting  date*. 

Between  the  scheduled  performance 
reporting  dates,  events  may  occur  which 
have  significant  impact  upon  the  grant- 
or subgrant-supported  activity  In  such 
cases,  the  recipient  shall  inform  the 
awarding  party  as  soon  as  the  following 
types  of  conditions  become  known: 

(a)  Problems,  delays,  or  adverse 
conditions  which  will  materially  impair 
the  ability  to  attain  the  objective  of  the 
award.  This  disclosure  shall  be 
accompanied  by  a  statement  of  the 
action  taken,  or  contemplated,  and  any 
assistance  needed  to  resolve  the 
situation. 

(b)  Favorable  developments  which 
enable  meeting  time  schedules  and  goals 
sooner  or  at  less  cost  than  anticipated  or 
producing  more  beneficial  results  than 
originally  projected. 

§  74.85    sue  visits. 

Site  visits  may  be  made  aa  necessary 
by  representatives  of  ED  to: 

(a)  Review  program  accomplishments 
and  management  control  systems. 

(b)  Provided  such  technical  assistance 
as  may  be  required. 

Subpart  K— Grant  and  Suto^rant 
Payment  R«quirem«nt8 

§  74.90    Scope  of  siibpert 

This  subpart  prescribes  the  basic 
standard  and  the  methods  under  which 
ED  will  make  grant  payments  to 
grantees. 

§74.91     Deflrrttons, 

As  used  in  this  subpart: 

"Advance  by  Treasury  check"  is  a 
payment  made  by  a  Treasury  check  to  a 
grantee,  upon  its  periodic  request  or 
through  the  use  of  predetermined 
payment  schedules,  before  payments  are 
made  by  the  grantee. 

"Letter  of  credit"  is  an  instrument 
certified  by  an  authorized  official  which 
authorizes  a  recipient  to  draw  funds 
needed  for  immediate  disbursement  in 
accordance  with  Treasury  Circular  No. 
1075. 

"Percentage  of  completion  method" 
refers  to  a  system  under  which 
payments  are  made  for  construction 
work  according  to  the  percentage  of 
completion  of  the  work,  rather  than  to 
the  grantee's  rate  of  disbursements. 

§  74.92     Basic  standard. 

Methods  and  procedures  for  making 
payments  to  recipients  shall  minimize 
the  time  elapsing  between  the  transfer 


of  funds  and  the  recipient's 
disbursements. 

§  74.93    Payment  methods  under 
nonconatructlon  granta. 

(.t)  Letters  of  credit  will  be  used  to 
pay  ED  grantees  when  all  of  the 
following  conditions  exist: 

(1)  There  is  or  will  be  a  continuing 
relationship  between  the  grantee  and 
the  ED  payment  office  for  at  least  a  year 
and  the  total  amount  uf  advances  to  be 
received  from  the  ED  payment  office  is 
$120,000  or  more  per  year. 

(2)  The  grantee  has  maintained,  or 
demonstrated  to  ED  the  willingness  and 
ability  to  maintain,  procedures  that 
minimize  the  time  elapsing  between  the 
transfer  of  funds  from  the  Treasury  and 
their  disbursement  by  the  grantee,  and 

(3)  The  grantee's  financial 
managemrnt  system  meets  the 
standards  for  fund  control  and 
accountability  in  Subpart  M  of  this  part. 

(b)  Advances  by  Treasury  check  will 
be  used,  in  accordance  with  Treasury 
Circular  No.  1075,  when  the  grantee 
does  not  meet  the  requirements  in 
paragraph  (a)(1)  of  this  section  but  does 
meet  the  requirements  in  paragraphs 
(a)(2)  and  (3)  of  this  section. 

(c)  Reimbursement  by  Treasury  check 
will  be  preferred  method  when  the 
requirements  of  either  paragraph  (a)(2) 
or  paragraph  (a);  J)  of  this  section  are 
not  met.  This  method  may  also  be  used 
when  the  major  portion  of  the  pro-am 
is  accomplished  through  private  market 
financing  or  Federal  loans,  and  the 
Federal  grant  assistance  constitutes  a 
minor  portion  of  the  program. 

5  74.94    Payment  methods  under 
construction  sranta. 

(a)  Reimi)ursement  by  Treasury  check 
shall  be  the  preferred  method  when  the 
grantee  does  not  meet  the  requirements 
specified  in  $  74.93(a)  (2)  or  (3).  and  may 
be  used  for  any  ED  construction  grant 
unless  ED  has  entered  into  an  agreement 
with  the  grantee  to  use  a  letter  of  credit 
for  all  ED  grants,  including  construction 
grants. 

(b)  When  the  reimbursement  by 
Treasury  check  method  is  not  used, 
5  74.93  (a)  and  (b)  shall  apply  to  the 
construction  grant.  In^plementing 
procedures  under  S  74.93  (a)  and  (b)  will 
be  insofar  as  possible  the  same  for 
construction  grants  as  for 
nonconstruction  grants  awarded  to  the 
same  grantee. 

(c)  ED  will  not  use  the  percentage  of 
completion  method  to  pay  its 
construction  grants.  The  grantee  may 
use  that  method  to  pay  its  construction 
contractor,  but  if  it  does,  EDs  payments 
to  the  grantee  will  nevertheless  be 


based  on  the  grantee's  actual  rate  of 
disbursements. 

;  74.95    Wtthhokflrtg  of  payment*. 

(a)  Unless  otherwise  required  by 
Federal  st.itute,  payments  for  proper 
charges  incurred  by  grantees  will  not  be 
withheld  unless  (1)  the  grantee  has 
failed  to  comply  with  Federal  r«'pK)rting 
requirements  or  (2)  the  grant  is 
suspended  pursuant  to  §  74.114  or  (3)  the 
grantee  owes  money  to  the  United 
States  and  collection  of  the  debt  by 
withholding  grant  payments  will  not 
impair  the  accomplishment  of  the 
objectives  of  any  grant  program 
sponsored  by  the  United  States. 

(b)  Cash  withheld  for  failure  to 
comply  with  reporting  requirements  but 
without  suspension  of  the  grant  will  be 
released  to  the  grantee  upon  subsequent 
compliance.  When  a  grant  is  suspended, 
payment  adjustments  will  be  made  In 
accordance  with  §  74  114.  When  a  debt 
is  to  be  collected.  ED  may  withhold 
payments  or  require  appropriate 
accounting  adjustments  to  recorded 
grant  cash  balances  for  which  the 
grantee  is  accountable  to  the  Federal 
Government,  in  order  to  liquidate  the 
indebtedness. 

§  74.90     Requesting  advances  or 
reimtHjraementa. 

(a)  If  advances  are  made  by  Treasury 
check  and  the  advances  are  not 
prescheduled.  the  grantee  shall  submit 
its  requests  for  payment  monthly.  Less 
frequent  requests  are  not  permitted 
because  they  would  result  in  advances 
covering  excessive  penods  of  time. 

(b)  If  payments  are  made  through 
reimbursement  by  Treasury  check,  the 
grantee  may  submit  its  requests  for 
reimbursement  monthly  and  may  submit 
them  more  often  if  authorized.  The 
grantee  will  be  paid  as  promptly  as 
possible,  ordinarily  within  30  days  after 
receipt  of  a  proper  request  for 
reimbursement. 

(c)  The  forms  for  requesting  advances 
or  reimbursements  are  identified  in 
Subpart  I  of  this  part. 

Subpart  L — Programmatic  Changes 
and  Budget  Revisions 

;  74. 100     Scope  and  applicability  of  tt>ts 
subpart. 

This  subpart  deals  with  prior  approval 
requirements  for  post-award 
programmatic  changes  and  budget 
revisions  by  recipients. 

$74,101     Relationship  to  cost  prtr>ciplea. 

The  cost  pnnciples  in  Appendices  D 
and  E  to  this  part  contain  requirements 
for  prior  approval  of  certain  types  of 
cost  (see  (  74.176).  Except  when  waived. 


those  requirements  apply  to  all  grants 
and  subgrants  even  if  J  §  74.103  through 
74  106  do  not. 

§74.102    Prior  approval  procedures. 

(a)  For  grants.  When  requesting  a 
prior  approval  required  by  this  subpart, 
grantees  shall  address  their  requests  to 
the  responsible  ED  grants  officer. 
Approvals  shall  not  be  valid  unless  they 
are  in  writing  and  signed  by  the 
authorized  ED  official. 

(b)  Timing.  Within  30  days  from  the 
date  of  receipt  of  a  request  for  approval, 
the  approval  authority  shall  review  the 
request  and  notify  the  recipient  of  its 
decision.  If  the  request  for  approval  is 
still  under  consideration  at  the  end  of  30 
days,  the  approval  authority  shall 
inform  the  recipient  in  writing  as  to 
when  to  expect  the  decision. 

§  74.103    Programmatic  changes. 

(a)  Scope.  This  section  contains 
requirements  for  prior  approval  of 
departures,  other  than  budget  revisions, 
from  approved  project  plans.  In  addition 
to  the  requirements  in  this  section, 
awarding  parties  may  require  prior 
approval  for  other  kinds  of 
programmatic  changes  to  an  approved 
grant  project. 

(b)  Changes  to  project  scope  or 
objectives.  The  recipient  shall  obtain 
prior  approval  for  any  change  to  the 
scope  or  objectives  of  the  approved 
project.  (For  construction  projects,  any 
material  change  in  approved  space 
utilization  or  functional  layout  shall  be 
considered  a  change  in  scope.) 

(c)  Changes  in  key  people.  The 
recipient  of  a  grant  or  subgrant  for 
research  (or  any  other  kind  of  grant  or 
subgrant  if  the  terms  of  the  award  make 
this  rule  applicable)  shall  obtain  prior 
approval: 

(1)  To  continue  the  project  during  any 
continuous  period  of  more  than  3 
months  without  the  active  direction  of 
an  approved  project  director  or  principal 
investigator  or 

(2)  To  replace  the  project  director  or 
principal  investigator  (or  any  other 
persons  named  and  expressly  identified 
as  key  project  people  in  the  notice  of 
grant  or  subgrant  award)  or  to  permit 
any  such  people  to  devote  substantially 
less  effort  to  the  project  than  was 
anticipated  when  the  grant  or  subgrant 
was  awarded. 

(d)  Other  programmatic  changes.  The 
following  shall  require  prior  approval 
except  to  the  extent  explicitly  included 
in  the  project  plan  as  approved  by  the 
awarding  party  at  the  time  of  award: 

(1)  Transferring  to  a  third  party,  by 
contracting  or  any  other  means,  the 
actual  performance  of  the  substantive 
programmatic  work.  The  term 


"substantive  programmatic  work" 
means  activities  which  are  central  to 
carrying  out  the  purpose  of  the  project, 
and  not  merely  incidental.  Transfer  of 
substantive  programmatic  work  does 
not  include  purchase  of  supplies, 
materials,  or  equipment:  acquisition  of 
general  or  incidental  support  services; 
obtaining  advice;  or  transfer  of  activities 
whose  cost  is  treated  as  an  indirect  cost. 

(2)  Providing  medical  care  to 
individuals  under  research  grants. 

Cross-Reference:  See  34  CFR  75-70&— 
Prohibition  of  subgrants. 

§  74.104    Budgeta  gwieraHy. 

(a)  Definitions.  In  this  subpart: 

(1)  "Budget "  means  the  recipient's 
financial  plan  for  carrying  out  the 
project  or  program. 

(2)  "Approved  budget"  means  a 
budget  (including  any  revised  budget) 
which  has  been  approved  by  the 
awarding  party. 

(b)  Research  project  budgets.  For 
research  projects,  approved  budgets 
shall  not  include  the  recipient's  share  of 
project  costs. 

(c)  Non-research  project  budgets.  For 
non-research  projects  which  involve 
cost  sharing  or  matching,  approved 
budgets  shall  ordinarily  consist  of  a 
single  set  of  figures  covering  total 
project  cost  (the  sum  of  the  awarding 
party's  share  and  the  recipient's  share). 
However,  the  awarding  party  may 
specify  that  the  recipient's  share  not  be 
included  in  the  approved  budget.  In  no 
case,  however,  shall  the  approved 
budget  be  in  the  form  of  a  separate  set 
of  figures  for  each  share. 

(d)  Subdivision  by  programmatic 
segments.  Some  grants  encompass  two 
or  more  programmatic  segments  (such 
as  discrete  programs,  projects,  functions, 
or  types  of  activities).  In  these  cases,  the 
awarding  party  may  require  that  the 
approved  budget  be  subdivided  to  show 
the  anticipated  cost  of  each 
programmatic  segment. 

§  74.105     Budget  revisions— 
nonconstruction  projects. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  the  recipient  of  a 
grant  or  subgrant  having  an  approved 
budget  shall  obtain  prior  approval  for 
any  budget  revision  which  will: 

(1)  Involve  transfer  of  amounts 
budgeted  for  indirect  costs  to  absorb 
increases  in  direct  costs,  or 

(2)  Involve  transfer  of  amounts 
previously  budgeted  for  student  support 
(tuition  waivers,  stipends,  and  other 
payments  to  or  for  trainees),  or 

(3)  Result  in  a  need  for  the  award  of 
additional  funds,  e.g.,  an  increase  in  the 
base  upon  which  indirect  costs  are 
calculated  which  will  increase  allocable 


indirect  costs  and  result  in  a  claim  for  a 
supplementary  award. 

(b)  Any  or  all  of  the  prior  approval 
requirements  in  paragraph  (a)  of  this 
section  may  be  waived  by  the  awarding 
party. 

(c)  Except  as  provided  in  §§  74.107 
and  74.176,  other  budget  changes  under 
nonconstruction  grants  do  not  require 
approval. 

S  74.106    Budget  revmoos — constructton 
projects. 

Unless  provided  otherwise  by  the 
terms  of  the  grant  or  subgrant,  revisions 
to  construction  project  budgets  do  not 
requre  approval. 

§  74.107    Construction  and 
nonconstruction  work  under  the  same 
grant 

When  a  grant  provides  support  for 
both  construction  and  nonconstruction 
work,  the  awarding  party  may  require 
prior  approval  before  any  fund  or  budget 
transfers  between  the  two  types  of 
work. 

§74.108     Authorized  funds  exceeding 
needs. 

The  recipient  shall  notify  the 
awarding  party  promptly  whenever  the 
amount  of  grant  or  subgrant  authorized 
funds  is  expected  to  exceed  needs  by 
more  than  $5,000  or  5  percent  of  the 
grant  or  subgrant,  whichever  is  greater. 
This  notification  will  not  be  required 
under  continuing  grants  or  subgrants  if 
the  application  for  the  next  period's 
funding  will  include  an  estimate  of  what 
the  unobligated  balance  of  authorized 
funds  will  be  at  the  end  of  the  current 
period. 

Subpart  M— Grant  and  Subgrant 
Closeout.  Suspension,  and 
Termination 

§  74.110    Definition. 

"Grant  closeout"  means  the  process 
by  which  ED  determines  that  all 
applicable  administrative  actions  and 
all  required  work  of  the  grant  have  been 
completed  by  the  grantee  and  ED. 

"Suspension"  of  a  grant  means 
temporary  withdrawal  of  the  grantee's 
authority  to  obligate  grant  funds  pending 
corrective  action  by  the  grantee  or  a 
decision  to  terminate  the  grant. 

'Termination"  of  a  grant  means 
permanent  withdrawal  of  the  grantee's 
authority  to  obligate  previously 
awarded  grant  funds  before  that 
authority  would  otherwise  expire.  It  also 
means  the  voluntarj'  relinquishment  of 
that  authority  by  the  grantee. 
"Termination"  does  not  include: 

(a)  Withdrawal  of  funds  awarded  on 
the  basis  of  the  grantee's  underestimate 
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of  the  unobligated  balance  in  a  prior 
period: 

(b)  Refusal  by  ED  to  extend  a  grant  or 
award  additional  funds  (such  as  refusal 
to  make  a  competing  or  noncompeting 
continuation,  renewal,  extension,  or 
supplemental  award); 

(c)  Withdrawal  of  the  unobligated 
balance  as  of  the  expiration  of  a  grant; 

(d)  Annulment,  i.e..  voiding,  of  a  grant 
upon  determination  that  the  award  was 
obtained  fraudulently,  or  was  otherwise 
illegal  or  invalid  from  inception. 

§74.111    Closeout. 

(a)  Each  grant  shall  be  closed  out  as 
promptly  as  is  feasible  after  expiration 
or  termination. 

(b)  In  closing  out  ED  grants,  the 
following  shall  be  observed: 

(1)  Upon  request.  ED  shall  promptly 
pay  the  grantee  for  any  allowable 
reimbursable  costs  not  covered  by 
previous  payments. 

(2)  The  grantee  shall  immediately 
refund  or  otherwise  dispose  of.  in 
accordance  with  instructions  from  ED. 
any  unobligated  balance  of  cash 
advanced  to  the  grantee. 

(3)  The  grantee  shall  submit,  within  90 
days  of  the  date  of  expiration  or 
termination,  all  fmancial.  performance, 
and  other  reports  required  by  the  terms 
of  the  grant.  ED  may  extend  the  due 
date  for  any  report  upon  receiving  a 
justified  request  from  the  grantee,  and 
may  waive  any  report  which  is  not 
needed. 

(4)  ED  shall  make  a  settlement  for  any 
upward  or  downward  adjustment  of  the 
Federal  share  of  costs,  to  the  extent 
called  for  by  the  terms  of  the  grant. 

(c)(1)  The  closeout  of  a  grant  does  not 
affect  the  retention  period  for.  or 
Federal  rights  of  access  to,  grant 
records.  See  Subpart  D  of  this  part. 

(2)  If  a  grant  is  closed  out  without 
audit,  ED  retains  the  right  to  disallow 
and  recover  an  appropriate  amount  after 
fully  considering  any  recommended 
disallowances  resulting  from  an  audit 
which  may  be  conducted  later. 

(3)  The  closeout  of  a  grant  does  not 
wffect  the  grantee's  responsibilities  with 
respect  to  property  under  Subpart  O  of 
this  part,  or  with  respect  to  any  program 
income  for  which  the  grantee  is  still 
accountable  under  Subpart  F  of  this 
part. 

§  74  112    Amounts  payable  to  tfie  Federal 
Government 

For  each  grant,  the  following  sums 
shall  constitute  a  debt  or  debts  owed  by 
the  grantee  to  the  Federal  Government, 
and  shall,  if  not  paid  upon  demand,  be 
recovered  from  the  grantee  or  its 
successor  or  assignees  by  setoff  or  other 
action  as  provided  by  law: 


(a)  Any  grant  funds  paid  to  the 
grantee  by  the  Federal  Government  in 
excess  of  the  amount  to  which  the 
grantee  is  fmally  determined  to  he 
entitled  under  the  terms  of  the  grant: 

(b)  Any  interest  or  other  investment 
income  earned  on  advances  of  grant 
funds  which  is  due  the  Federal 
Government  pursuant  to  S  74.47; 

(c)  Any  royalties  or  other  special 
classes  of  program  income  which,  under 
the  terms  of  the  grant,  are  required  to  be 
remitted  to  the  Federal  Government  (see 
Subpart  F  of  this  part): 

(d)  Any  amounts  due  the  Federal 
Government  under  Subpart  O  of  this 
part:  and 

(e)  Any  other  amounts  finally 
determined  to  be  due  the  Federal 
Government  under  the  terms  of  the 
grant. 

§74.113    Violation  of  tenns. 

(a)  When  a  grantee  has  materially 
failed  to  comply  with  the  terms  of  a 
grant.  ED  may  suspend  the  grant,  in 
accordance  with  §  74.114,  terminate  the 
grant  for  cause,  as  provided  in  {  74.115, 
or  take  such  other  remedies  as  may  be 
legally  available  and  appropriate  in  the 
circumstances. 

(b)  If  a  project  or  program  is 
supported  over  two  or  more  funding 
periods,  a  grant  may  be  suspended  or 
terminated  in  the  current  period  for 
failure  to  submit  a  report  still  due  from  a 
prior  period. 

§74.114     Suspension. 

(a)  When  a  grantee  has  materially 
failed  to  comply  with  the  terms  of  a 
grant.  ED  may.  upon  reasonable  notice 
to  the  grantee,  suspend  the  grant  in 
whole  or  in  part.  The  notice  of 
suspension  will  state  the  reasons  for  the 
suspension,  any  corrective  action 
required  of  the  grantee,  and  the  effective 
date.  The  suspension  may  be  made 
effective  at  once  if  a  delayed  effective 
date  would  be  unreasonable  considering 
ED's  responsibilities  to  protect  the 
Federal  Government's  interest. 
Suspensions  shall  remain  in  effect  until 
the  grantee  has  taken  corrective  action 
satisfactory  to  ED  or  given  evidence 
satisfactory  to  ED  that  such  corrective 
action  will  be  taken,  or  until  ED 
terminates  the  grant. 

(b)  New  obligations  incurred  by  the 
grantee  during  the  suspension  period 
will  not  be  allowed  unless  ED  expressly 
authorizes  them  in  the  notice  of 
suspension  or  an  amendment  to  it. 
Necessary  and  otherwise  allowable 
costs  which  the  grantee  could  not 
reasonably  avoid  during  the  suspension 
period  will  be  allowed  if  they  result 
from  obligations  properly  incurred  by 
the  grantee  before  the  effective  date  of 


the  suspension  and  not  in  anticipation  of 
suspension  or  termination.  At  the 
discretion  of  ED.  third-party  in-kind 
contributions  applicable  to  the 
suspension  period  may  be  allowed  in 
satisfaction  of  cost  sharing  or  matching 
requirements. 

(c)  Appropriate  adjustments  to 
payments  under  the  suspended  grant 
will  be  made  either  by  withholding 
subsequent  payments  or  by  not  allowing 
the  grantee  credit  for  disbursements 
made  in  payment  of  unauthorized 
obligations  incurred  during  the 
suspension  period. 

§  74. 11 5     Termination. 

(a)  Termination  for  cause.  ED  may 
terminate  any  grant  in  whole,  or  in  part, 
at  any  time  before  the  date  of 
expiration,  whenever  ED  determines 
that  the  grantee  has  materially  failed  to 
comply  with  the  terms  of  the  grant.  ED 
shall  promptly  notify  the  grantee  in 
writing  of  the  determination  and  the 
reasons  for  the  termination,  together 
with  the  effective  date. 

(b)  Termination  on  other  grounds. 
Except  as  provided  in  paragraph  (a)  of 
this  section,  grants  may  be  terminated  in 
whole  or  in  part  only  as  follows: 

(1)  By  ED  with  the  consent  of  the 
grantee,  in  which  case  the  two  parties 
shall  agree  upon  the  termination 
conditions,  including  the  effective  date 
and  in  the  case  of  partial  terminations, 
the  portion  to  be  terminated,  or 

(2)  By  the  grantee,  upon  written 
notification  to  ED.  setting  forth  the 
reasons  for  such  termination,  the 
effective  date,  and  in  the  case  of  partial 
terminations,  the  portion  to  be 
terminated.  However,  if,  in  the  case  of  a 
partial  termination,  ED  determines  that 
the  remaining  portion  of  the  grant  will 
not  accomplish  the  purposes  for  which 
the  grant  was  made,  ED  may  terminate 
the  grant  in  its  entirety  under  either 
paragraph  (a)  or  paragraph  (b)(1)  of  this 
section. 

(c)  Termination  settlements.  When  a 
grant  is  terminated,  the  grantee  shall  not 
incur  new  obligations  for  the  terminated 
portion  after  the  effective  date,  and  shall 
cancel  as  many  outstanding  obligations 
as  possible.  ED  will  allow  full  credit  to 
the  grantee  for  the  Federal  share  of  the 
noncancellable  obligations  properly 
incurred  by  the  grantee  prior  to 
termination. 

Subpart  N — Forms  for  Applying  for 

Grants 

§74.120     Scope  of  subpan. 

(a)  This  subpart  is  not  applicable  to 
mandatory  or  formula  grant  programs 
which  do  not  require  applicants  to  apply 
to  ED  for  funds  on  a  project  basis. 


(b)  ED  may  prescribe  the  form  of 
applications  by  nongovernmental 
organizations  (including  hospitals  and 
institutions  of  higher  education  operated 
by  a  government),  and  may  use  a 
standard  facesheet  for  these 
applications. 

§74.121     (Reservedl 

§74.122     Preappiicattons  for  FetJeraJ 
assistance. 

The  purposes  of  preapplications  shall 
be  to: 

(a)  Establish  communications 
between  the  applicant  and  ED; 

(b)  Determine  the  apphcant's 
eligibility: 

(c)  Determine  how  well  the  project 
can  compete  with  similar  appUcations 
from  others  in  order  to  discourage 
profKJsals  which  have  little  or  no  chance 
for  Federal  funding  before  applicants 
incur  significant  expenditures  for 
preparing  an  application. 

§  74.123    Notice  Of  preapplicatton  review 
action. 

(a)  ED  will  inform  applicants  of  the 
results  of  the  review  of  the 
preapplications  submitted  to  them. 

(b)  ED  will  send  a  notice  to  the 
applicant  ordinarily  within  45  days  of 
the  receipt  of  the  preapplication  form. 

(c)  If  the  review  cannot  be  made 
within  45  days,  the  applicant  will  be 
informed  by  letter  as  to  when  the  review 
will  be  completed. 

§  74. 1 24-74. 1 26     I  Reserved  I 

V  74.127     Authorized  forms  and 
instnicttons  for  nongovernmental 
organizations. 

Nongovernmental  organizations  shall 
use  application  forms  and  instructions 
prescribed  by  ED,  except  that  the 
facesheet  of  such  applications  shall  be 
standard  form  424  for  grants  under 
programs  covered  by  Executive  Order 
12372. 

Subpart  0 — Propeity 

General 

§74.130    Scope  arwl  appUcabittty  of  this 
subpart. 

(a)  Except  as  explained  in  paragraphs 
(c),  (d),  and  (e)  of  this  section  this 
subpart  applies  to  real  property, 
equipment,  and  supplies  acquired  with 
grant  support.  To  be  considered 
acquired  with  grant  support,  some  or  all 
of  the  property's  acquisition  cost  must 
be  a  direct  cost  under  the  grant,  a 
subgrant,  or  a  cost-type  contract  and 
must  be  either  borne  by  grant  funds  or 
counted  toward  satisfying  a  grant  cost- 
sharing  or  matching  requirement. 


(b)  This  subpart  also  deals  with 
inventions,  patents,  and  copyrights 
arising  out  of  activities  assisted  by  a 
grant  or  subgrant. 

(c)  This  subpart  does  not  apply  to — 

(1)  Property  for  which  only 
depreciation  or  use  allowances  are 
charged; 

(2)  Property  donated  entirely  as  a 
third-party  in-kind  contribution  (as 
defined  in  §  74.51);  or 

(3)  Equipment  or  supplies  acquired 
primarily  for  sale  or  rental  rather  than 
for  use. 

(d)  Equipment  or  supplies  acquired  by 
a  contractor  under  a  grant  or  subgrant 
shall  be  subject  to  this  subpart  only  if, 
by  terms  of  the  contract,  title  vests  in 
the  grantee  or  subgrantee. 

(e)  For  research  grants  that  are 
subject  to  an  institutional  cost-sharing 
agreement  (see  §  74.50(b)).  real  property, 
equipment,  and  supplies  shall  be  subject 
to  this  subpart  only  if  at  least  some  part 
of  the  acquisition  cost  is  borne  as  a 
direct  cost  by  Federal  grant  funds. 

§  74.131     Prof^ibitlon  against  additional 
requirements. 

Recipients  may  follow  their  own 
property  management  policies  and 
procedures:  Provided,  They  observe  the 
requirements  of  this  subpart.  Awarding 
parties  may  not  impose  on  recipients 
property  requirements  (including 
property  reporting  requirements)  not 
authorized  by  this  subpart,  unless 
specifically  required  by  Federal  statutes 
or  Executive  Orders. 

§  74.132    Definitions. 

As  used  in  this  subpart: 

"Acquisition  "  of  property  includes 
purchase,  construction,  or  fabrication  of 
property,  but  does  not  include  rental  of 
property  or  alterations  and  renovations 
of  real  property. 

"Acquisition  cost"  of  an  item  of 
purchased  equipment  means  the  net 
invoice  pnce  of  the  equipment,  including 
the  cost  of  modifications,  attachments. 
accessories,  or  auxiliary  apparatus 
necessary  to  make  the  equipment  usable 
for  the  purpose  for  which  it  was 
acquired.  Other  charges  such  as  the  cost 
of  installation,  transportation,  taxes, 
duty  or  protective  in-transit  insurance 
shall  be  included  in  or  excluded  from 
the  unit  acquisition  cost  in  accordance 
with  the  regular  accounting  practices  of 
the  organization  purchasing  the 
equipment.  If  the  item  is  acquired  by 
trading  in  another  item  and  paying  an 
additional  amount,  "acquisition  cost" 
means  the  amount  received  for  trade-in 
plus  the  additional  outlay. 

"Amount  received  for  trade-in"  of  an 
item  of  equipment  traded  in  for 
replacement  equipment  means  the 


amount  that  would  have  been  paid  for 
the  replacement  equipment  without  a 
trade-in  minus  the  amount  paid  with  the 
trade-in.  The  term  refers  to  the  actual 
difference,  not  necessarily  the  trade-in 
value  shown  on  an  invoice. 

"Equipment"  means  tangible  personal 
property  having  a  useful  life  of  more 
than  one  year  and  an  acquisition  cost  of 
$300  or  more  per  unit  except  that 
organizations  subject  to  Cost 
Accounting  Standards  Board  (CASB) 
regulations  may  use  the  CASB  standard 
of  $500  or  more  per  unit  and  useful  life 
of  two  years.  An  organization  may  use 
its  own  definition  of  equipment: 
Provided,  That  such  definition  would  at 
least  include  all  tangible  personal 
property  as  defined  herein. 

"Personal  property"  means  property 
of  any  kind  except  real  property.  It  may 
be  tangible — having  physical  existence, 
or  intangible — having  no  physical 
existence,  such  as  patents,  inventions, 
and  copyrights. 

"Real  property"  means  land,  including 
land  improvements,  structures  and 
appurtenances  thereto,  but  excluding 
movable  machinery  and  equipment. 

"Replacement  equipment"  means 
property  acquired  to  take  the  place  of 
other  equipment.  To  qualify  as 
replacement  equipment,  it  must  serve 
the  same  function  as  the  equipment 
replaced  and  must  be  of  the  same  nature 
or  character,  although  not  necessarily 
the  same  model,  grade,  or  quality. 

"Supplies"  means  all  tangible 
personal  property  other  than  equipment. 

§  74.133    Tltte  to  real  pfoperty  equipment, 
and  suppNes. 

Subject  to  the  obligations  and 
conditions  set  forth  in  this  subpart,  title 
to  real  property,  equipment,  and 
supplies  acquired  under  a  grant  or 
subgrant  shall  vest,  upon  acquisition,  in 
the  grantee  or  subgrantee  respectively. 

Real  Property 

§74.134    Real  property. 

Except  as  otherwise  provided  by 
Federal  statutes,  real  property  to  which 
this  subpart  applies  shall  be  subject  to 
the  following  requirements,  in  addition 
to  any  other  requirements  imposed  by 
the  terms  of  the  grant: 

(a)  Use.  The  property  shall  be  used  for 
the  originally  authorized  purpose  as  long 
as  needed  for  that  purpose.  When  no 
longer  so  needed,  approval  of  the 
Secretary  may  be  requested  to  use  the 
property  for  other  purposes.  Use  for 
other  purposes  shall  be  limited  to: 

(1)  Projects  or  programs  supported  by 
other  Federal  grants  or  assistance 
agreements. 
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(2)  Activities  not  supported  by  other 
Federal  grants  or  assistance  agreements 
but  having,  nevertheless,  purposes 
consistent  with  those  of  the  legislation 
under  which  the  original  grant  was 
made. 

(b)  Transfer  of  title.  Approval  may  be 
requested  from  ED  to  transfer  title  to  an 
eligible  third  party  for  continued  use  for 
authorized  purposes  in  accordance  with 
paragraph  (a)  of  this  section.  If  approval 
is  permissable  under  Federal  statutes 
and  is  given,  the  terms  of  the  transfer 
shall  provide  that  the  transferee  shall 
assume  all  the  rights  and  obligations  of 
the  transferor  set  forth  in  this  subpart  or 
in  other  terms  of  the  grant  or  subgrant. 

(c)  Disposition.  When  the  real 
property  is  no  longer  to  be  used  as 
provided  in  paragraphs  (a)  and  (b)  of 
this  section,  the  disposition  instructions 
of  ED  shall  be  followed.  Those 
instructions  will  provide  for  one  of  the 
following  alternatives: 

(1)  The  property  shall  be  sold  and  the 
Federal  Government  shall  be  paid  an 
amount  computed  by  multiplying  the 
Federal  share  of  the  property  (see 

§  74.142)  times  the  proceeds  from  sale 
(after  deducting  actual  and  reasonable 
selling  and  fix-up  expenses,  if  any,  from 
the  sales  proceeds).  Proper  sales 
procedures  shall  be  used  that  provide 
for  competition  to  the  extent  practicable 
and  result  in  the  highest  possible  return. 

(2)  The  recipient  shall  have  the  option 
either  of  selling  the  property  in 
accordance  with  paragraph  (c)(1)  of  this 
section  or  of  retaining  title.  If  title  is 
retained,  the  Federal  Government  shall 
be  paid  an  amount  computed  by 
multiplying  the  market  value  of  the 
property  by  the  Federal  share  of  the 
property. 

(3)  The  recipient  shall  transfer  the  title 
to  either  the  Federal  Government  or  an 
eligible  non-Federal  party  named  by  ED. 
The  grantee  shall  be  entitled  to  be  paid 
an  amount  computed  by  multiplying  the 
market  value  of  the  property  by  the  non- 
Federal  share  of  the  property.  If  the 
property  belonged  to  a  subgrantee,  see 

§  74.143  for  subgrantee's  share. 

Equipment  and  Supplies 

§  74.135     Exemptions  for  equipment  and 
supplies  subject  to  certain  statutes. 

(a)  Some  Federal  statutes,  in  certain 
circumstances,  permit  title  to  equipment 
or  supplies  acquired  with  grant  funds  to 
vest  in  the  recipient  without  further 
obligation  to  the  Federal  Government  or 
on  such  terms  and  conditions  as  deemed 
appropriate.  An  example  of  such  a 
statute  is  the  Federal  Grant  and 
Cooperative  Agreement  Act  of  1977. 
Pub.  L.  95-224.  which  provides  this 
authority  for  equipment  and  supplies 


purchased  with  the  funds  of  grants  (and 
Federal  contracts  and  cooperative 
agreements)  for  the  conduct  of  basic  or 
applied  scientific  research  at  nonprofit 
institutions  of  higher  education  or  at 
nonprofit  organizations  whose  primary 
purpose  is  the  conduct  of  scientific 
research. 

(b)  If  equipment  is  subject  to  a  statute 
of  the  kind  described  in  paragraph  (a)  of 
this  section,  it  shall  be  exempt  from  the 
requirements  in  the  remaining  sections 
of  this  subpart.  However,  an  item  of 
such  equipment  having  a  unit 
acquisition  cost  of  $1,000  or  more  shall 
be  subject  to  S  74.136,  concerning  rights 
to  require  transfer,  and.  while  subject  to 
such  a  right,  to  the  rules  on  replacement 
in  S  74.138. 

(c)  If  supplies  are  subject  to  a  statute 
of  the  kind  described  in  paragraph  (a)  of 
this  section,  they  shall  be  exempt  from 
all  provisions  of  the  remainder  of  this 
subpart  which  would  otherwise  apply. 

§  74.136     Rights  to  require  transfer  of 
equipment 

(a)  ED  right.  For  items  of  equipment 
having  a  unit  acquisition  cost  of  $1,000 
or  more,  ED  shall  have  the  right  to 
require  transfer  of  the  equipment 
(including  title)  to  the  Federal 
Government  or  to  an  eligible  non- 
Federal  party  named  by  ED.  This  right 
will  normally  be  exercised  by  ED  only  if 
the  project  or  program  for  which  the 
equipment  was  acquired  is  transferred 
from  one  grantee  to  another.  The  right 
shall  be  subject  to  the  following 
conditions: 

(1)  In  order  for  ED  to  exercise  the 
right,  a  specific  notice  that  it  is 
exercising  the  right  or  considering  doing 
so  must  be  issued  no  later  than  the  120th 
day  after  the  end  of  ED  grant  support  for 
the  project  or  program  for  which  the 
equipment  was  acquired.  Furthermore: 

(i)  If  the  equipment  is  eligible  for  the 
exemptions  in  S  74.135  and  ceases  to  be 
needed  for  the  project  or  program  for 
which  it  was  acquired  while  the  project 
or  program  is  still  being  performed  by 
the  recipient,  the  notice  must  have  been 
received  by  the  grantee  while  the 
equipment  was  still  needed  for  that 
project  or  program. 

(ii)  If  the  equipment  is  not  eligible  for 
those  exemptions,  the  notice  must  have 
been  received  by  the  grantee  before 
other  permissible  disposition  of  the 
equipment  took  place  in  accordance 
with  S  74.139. 

(2)  If  the  right  is  exercised,  the  grantee 
shall  be  entitled  to  be  paid  any 
reasonable,  resulting  shipping  or  storage 
costs  incurred,  plus  an  amount 
computed  by  multiplying  the  market 
value  of  the  equipment  by  the  non- 


Federal  share  of  the  equipment.  (See 
§§  74.142  and  74.143.) 

(b)  Equipment  lists.  If  at  any  time  an 
awarding  party  is  considering  exercising 
its  right  to  require  transfer  of  equipment, 
it  may  require  the  recipient  to  furnish  it 
a  listing  of  all  items  of  equipment  that 
are  subject  to  the  right.  This  will  enable 
the  awarding  party  to  determine  which 
items,  if  any,  should  be  transferred. 

§74.137.     Use  of  equlprTMOt. 

(a)  Basic  rule.  Equipment  which  has 
not  been  transferred  under  5  74.136  shall 
be  used  by  the  recipient  in  the  project  or 
program  for  which  it  was  acquired  as 
long  as  needed,  whether  or  not  the 
project  or  program  continues  to  be 
supported  by  Federal  funds.  When  no 
longer  needed  for  the  original  project  or 
program,  the  recipient  shall  use  the 
equipment,  if  needed,  in  other  projects 
or  programs  currently  or  previously 
sponsored  by  the  Federal  Government, 
in  the  following  order  of  priority: 

(1)  Projects  or  programs  currently  or 
previously  sponsored  by  ED. 

(2)  Projects  or  programs  currently  or 
previously  sponsored  by  other  Federal 
agencies. 

(b)  Shared  use.  If  equipment  is  being 
used  less  than  full  iime  in  the  project  or 
program  for  which  it  was  originally 
acquired,  the  recipient  shall  make  it 
available  for  use  in  other  projects  or 
programs  currently  or  previously 
sponsored  by  the  Federal  Government: 
Provided,  Such  other  use  will  not 
interfere  with  the  work  on  the  original 
project  or  program.  First  preference  for 
such  other  use  shall  be  given  to  other 
projects  or  programs  sponsored  by  ED. 

(c)  Use  by  other  recipients.  When  the 
recipient  can  no  longer  use  the 
equipment  as  required  by  paragraph  (a) 
of  this  section,  it  may  voluntarily  make 
the  equipment  available  for  use  on 
projects  or  programs  currently  or 
previously  sponsored  by  the  Federal 
Government  which  the  recipient  is 
supporting  through  subgrants  or  through 
non-Federal  grants.  If  the  recipient  is  a 
subgrantee,  it  may  also  voluntarily  make 
the  equipment  available  for  use  on 
projects  or  programs  currently  or 
previously  sponsored  by  the  Federal 
Government  which  are  being  conducted 
or  supported  by  the  grantee. 

(d)  Other  uses.  Unless  ED  provides 
otherwise,  while  equipment  is  being 
used  as  described  in  the  preceding 
paragraphs  of  this  section,  it  may  also 
be  used  part  time  for  other  purposes. 
However,  use  as  described  in  those 
paragraphs  shall  be  given  priority  over 
other  uses. 


§  74.138    Replacement  of  equipment 

(a)  Equipment  may  be  exchanged  for 
r»*placement  equipment  if  needed.  The 
replacement  may  take  place  either 
through  trade-in  or  through  sale  and 
application  of  the  proceeds  to  the 
acquisition  cost  of  the  replacement 
equipment.  In  either  case,  the 
transaction  must  be  one  which  a 
prudent  person  would  make  in  like 
circumstances. 

(b)  If  an  additional  outlay  to  acquire 
the  replacement  equipment  is  charged  as 
a  direct  cost  to  either  Federal  funds  or 
required  cost-sharing  or  matching  under 
a  Federal  award,  the  replacement 
equipment  shall  be  subject  to  whatever 
property  requirements  or  exemptions 
are  applicable  to  that  award.  If  the 
award  is  a  grant  from  ED  the  full 
acquisition  cost  of  the  replacement 
equipment  shall  determine  which 
provisions  of  this  subpart  apply. 

(c)  For  any  replacement  not  covered 
by  paragraph  (b)  of  this  section,  the 
provisions  of  this  subpart  applicable  to 
the  equipment  replaced  shall  carry  over 
to  the  replacement  equipment.  However, 
none  of  the  provisions  of  this  subpart 
shall  carry  over  if  (1)  the  Federal  share 
of  the  equipment  replaced  was  10 
percent  or  less  or  (2)  the  product  of  that 
share  times  the  amount  received  for 
trade-in  or  sale  is  $100  or  less. 

§74.139    Olsposltk>n  of  equipment 

When  original  or  replacement 
equipment  Is  no  longer  to  be  used  in 
projects  or  programs  currently  or 
previously  sponsored  by  the  Federal 
Government,  disposition  of  the 
equipment  shall  be  made  as  follows: 

(a)  Equipment  with  a  unit  acquisition 
cost  of  less  than  $7,000  and  equipment 
with  no  further  use  value.  The 
equipment  may  be  retained,  sold,  or 
otherwise  disposed  of,  with  no  further 
obligation  to  the  Federal  Government. 

(b)  All  other  equipment.  (1)  The 
equipment  may  be  retained  or  sold,  and 
the  Federal  Government  shall  have  a 
right  to  an  amount  calculated  by 
multiplying  the  current  market  value  or 
the  proceeds  from  sale  by  the  Federal 
share  of  the  equipment  (see  §  74.142).  If 
part  of  the  Federal  share  in  the 
equipment  came  from  an  award  under 
which  the  exemptions  in  §  74.135  were 
applicable,  the  amount  due  shall  be 
reduced  pro  rata.  In  any  case,  if  the 
equipment  is  sold,  $100  or  10  percent  of 
the  total  sales  proceeds,  whichever  is 
greater,  may  be  deducted  and  retained 
from  the  amount  otherwise  due  for 
selling  and  handling  expenses. 

(2)  If  the  grantee's  project  or  program 
for  which  or  under  which  the  equipment 
was  acquired  Is  still  receiving  grant 
support  from  the  same  Federal  program 


and  if  ED  approves,  the  net  amount  due 
may  be  used  for  allowable  costs  of  that 
project  or  program.  Otherwise,  the  net 
amount  must  be  remitted  to  the  granting 
agency  by  check. 

§  74.140    Equipment  management 
requirements. 

Procedures  for  managing  equipment 
(including  replacement  equipment)  until 
transfer,  replacement,  or  disposition 
takes  place  shall,  as  a  minimum,  meet 
the  following  requirments: 

(a)  Property  records  shall  be 
maintained  accurately.  (Retention  and 
access  requirements  for  these  records 
are  explained  in  Subpart  D  of  this  part.) 
For  each  item  of  equipment,  the  records 
shall  include: 

(1)  A  description  of  the  equipment, 
including  manufacturer's  model  number, 
if  any. 

(2)  An  identification  number,  such  as 
the  manufacturer's  serial  number. 

(3)  Identification  of  the  grant  under 
which  the  recipient  acquired  the 
equipment. 

(4)  The  information  needed  to 
calculate  the  Federal  share  of  the 
equipment.  (See  §  74.142.) 

(5)  Acquisition  date  and  unit 
acquisition  cost. 

(6)  Location,  use,  and  condition  of  the 
equipment  and  the  date  the  information 
was  reported. 

(7)  All  pertinent  information  on  the 
ultimate  transfer,  replacement,  or 
disposition  of  the  equipment. 

(b)  A  physical  inventory  of  equipment 
shall  be  taken  and  the  results  reconciled 
with  the  property  records  at  least  once 
every  2  years  to  verify  the  existence, 
current  utilization,  and  continued  need 
for  the  equipment.  A  statistical  samjAing 
basis  is  acceptable.  Any  differences 
between  quantities  determined  by  the 
physical  inspection  and  those  shown  in 
the  accounting  records  shall  be 
investigated  to  determine  the  causes  of 
the  differences. 

(c)  A  control  system  shall  be  in  effect 
to  insure  adequate  safeguards  to  prevent 
loss,  damage,  or  theft  of  the  equipment. 
Any  loss,  damage,  or  theft  of  equipment 
shall  be  investigated  and  fully 
documented. 

(d)  Adequate  maintenance  procedures 
shall  be  implemented  to  keep  the 
equipment  in  good  condition. 

(e)  Where  equipment  is  to  be  sold  and 
the  Federal  Government  is  to  have  a 
right  to  pari  or  all  of  the  proceeds, 
selling  procedures  shall  be  established 
which  will  provide  for  competition  to 
the  extent  practicable  and  result  in  the 
highest  possible  return. 


S  74.141    Supplies. 

(a)  If  supplies  exceeding  $1,000  in  total 
aggregate  market  value  are  left  over 
upon  termination  oi  expiration  of  the 
grant  or  subgrant  for  which  they  were 
acquired  and  the  supplies  are  not 
needed  for  any  project  or  program 
currently  or  previously  sponsored  by  the 
Federal  Government,  the  grant  shall  be 
credited  by  an  amount  computed  by 
multiplying  the  Federal  share  of  the 
supplies  times  the  current  market  value 
or,  if  the  supplies  are  sold,  the  proceeds 
from  sale.  If  the  supplies  are  sold,  10 
percent  of  the  proceeds  may  be 
deducted  and  retained  from  the  credit, 
for  selling  and  handling  expenses. 

(b)  For  possible  exemptions  from  this 
section,  see  §  74.135. 

Federal  Share  of  Real  Pro|>erty, 
Equipment,  and  Supplies 

§  74.142    Federal  stiare  of  property. 

Several  sections  of  this  subpart 
require  a  determination  of  the  Federal 
(or  non-Federal)  share  of  real  property, 
equipment,  or  supplies.  In  making  such  a 
determination,  the  following  principles 
shall  be  observed: 

(a)  General.  (1)  Except  as  explained  in 
the  succeeding  paragraphs  of  this 
section,  the  Federal  share  of  the 
property  shall  be  the  same  percentage 
as  the  Federal  share  of  the  acquiring 
party's  total  costs  under  the  grant  during 
the  grant  or  subgrant  year  (or  other 
funding  period)  to  which  the  acquisition 
cost  of  the  property  was  charged.  For 
this  purpose,  "costs  under  the  grant" 
means  allowable  costs  which  are  either 
borne  by  the  grant  or  counted  towards 
satisfying  a  cost-sharing  or  matching 
requirement  of  the  grant.  Only  costs  are 
to  be  counted — not  the  value  of  third- 
party  in-kind  contributions. 

(2)  If  the  property  is  acquired  by  a 
subgrantee,  the  Federal  share  of  the 
subgrantee's  costs  under  the  grant  and 
hence  of  the  property  shall  be  calculated 
by  multiplying  the  Federal  share  of  the 
grantee's  costs  by  the  letter's  share  of 
the  subgrantee's  costs.  For  example,  if 
the  Federal  share  of  a  grantee's  costs  is 
50  percent  and  the  subgrant  bears  only 
50  percent  of  a  subgrantee's  costs,  then 
the  Federal  share  of  that  subgrantee's 
costs  (and  of  the  property  acquired  by 
that  subgrantee]  is  25  percent. 

(b)  Property  acquired  only  partly 
under  a  grant.  (1)  Sometimes  only  a 
part  of  the  acquisition  cost  of  an  item  of 
property  is  borne  as  a  direct  cost  by  the 
grant  or  counted  as  a  direct  cost 
towards  a  cost-sharing  or  matching 
requirement.  The  remainder  might,  for 
example,  represent  voluntary  cost 
sharing  or  matching,  or  it  might  be 
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charged  to  a  different  activity. 
Occasionally,  the  amount  paid  for  the 
property  is  only  a  part  of  its  value,  and 
the  remainder  is  donated  as  an  in-kind 
contribution  by  the  party  that  provided 
the  property. 

(2)  To  calculate  the  Federal  share  of 
such  property,  first  determine  the 
Federal  share  of  the  acquiring;;  party's 
total  costs  under  the  grant,  as  explained 
in  the  paragraph  (a)  of  this  section.  Then 
multiply  that  share  by  the  percentage  of 
the  property's  acquisition  cost  (or  its 
market  value,  if  the  item  was  partly 
donated)  which  was  borne  as  a  direct 
cost  by  the  grant  or  counted  as  a  direct 
cost  towards  a  cost-sharing  or  matching 
requirement. 

(c)  Rcplacemrnt  equipment.  The 
Federal  share  of  replacement  equipment 
shall  be  calculated  as  follows: 

(1)  Strp  1.  Determine  the  Federal 
share  (percentage)  of  the  equipment 
replaced. 

(2)  Step  2.  Determine  the  percentage 
of  the  replacement  equipment's  cost  that 
was  covered  by  the  amount  received  for 
trade-in  or  the  sales  proceeds  from  the 
equipment  replaced. 

(3)  Step  3.  Multiply  the  step  1 
percentage  by  the  step  2  percentage. 

(4)  Step  4.  If  an  additional  outlay  for 
the  replacement  equipment  was  charged 
as  a  direct  cost  either  to  ED  grant  funds 
or  to  required  cost-sharing  or  matching 
funds,  calculate  the  Federal  share 
attributable  to  that  additional  outlay  as 
explained  in  paragraph  (b)(2)  of  this 
section.  Add  that  additional  percentage 
to  the  step  3  percentage. 

(d)  Institutional  cost-sharing 
agreements.  If  a  grant  is  subject  to  an 
institutional  cost-sharing  agreement  (see 
§  74.130(e)),  the  Federal  share  of 
properly  acquired  under  the  grant  shall 
be  calculated  as  though  there  were  no 
cost-sharing  requirements  applicable  to 
the  grant  (that  is.  as  if  all  the  grantee's 
cost  sharing  were  voluntary) 

§74.143    Subgrantee's  Share  Of  market 
value  or  sales  proceeds. 

Where  this  subpart  requires  a  sharing 
of  the  market  value  or  sales  proceeds  of 
property  acquired  under  a  subgrant.  the 
non-Federal  share  shall  be 
proportionally  divided  between  the 
grantee  and  the  subgrantee.  The 
subgrantee  shall  be  entitled  to  the 
amount  it  would  have  received  or 
retained  if  the  award  to  it  had  been 
made  directly  by  the  Federal 
Government.  The  remainder  of  the  non- 
Federal  share  shall  belong  to  the 
grantee. 


Intan>obie  Persona!  Property 

§  74.144    Invention*  and  patents. 

ED's  regulations  on  inventions  and 
patents  arising  out  of  activities  assisted 
by  a  grant  are  set  forth  in  Parts  6  and  8 
of  this  title. 

$74,145    Copyrigt^ts. 

(a)  Works  under  grants.  Unless 
otherwise  provided  by  the  terms  of  the 
grant,  when  copyrightable  material  is 
developed  in  the  course  of  or  under  a 
grant,  the  grantee  is  free  to  copyright  the 
material  or  permit  others  to  do  so. 

(b)  Works  under  suhgrants.  Unless 
otherwise  provided  by  the  terms  of  the 
grant  or  subgrant.  when  copyrightable 
material  is  developed  in  the  course  of  or 
under  a  subgrant.  the  subgrantee  is  free 
to  copyright  the  material  or  permit 
others  to  do  so. 

(c)  ED  rights.  If  any  copyrightable 
material  is  developed  in  the  course  of  or 
under  an  ED  grant  or  subgrant.  ED  shall 
have  a  royalty-free,  nonexclusive,  and 
irrevocable  right  to  reproduce,  publish, 
or  otherwise  use.  and  to  authorize 
others  to  use.  the  work  for  Federal 
Government  purposes. 

(d)  E.xemption  of  student-developed 
works.  ED  awards  training  grants  and 
other  kinds  of  grants  under  which 
individuals  are  provided  stipends  or 
other  financial  assistance  for  the 
primary  purpose  of  aiding  them  to 
further  their  education  or  training. 
Except  as  provided  by  the  terms  of  the 
grant,  copyrightable  material  developed 
by  an  individual  or  group  of  individuals 
in  the  course  of  education  or  training 
pursued  with  such  assistance  shall  be 
subject  to  the  ED  right  described  in 
paragraph  (c)  of  this  section,  unless  the 
development  of  the  material  also 
receives  other  forms  of  support  under 
the  same  or  another  ED  grant  (such  as  a 
research  grant). 

Subpart  P— Procurement  Standards 

§  74.ieo    Scope  of  »ut>part;  terminology. 

(a)  This  subpart  contains  standards 
for  use  by  recipients  in  establishing 
procedures  for  the  procurement  of 
supplies,  equipment,  construction,  and 
other  services  whose  cost  is  borne  in 
whole  or  in  part  as  a  direct  cost  by 
Federal  grant  funds. 

(b)  No  additional  procurement 
standards  or  requirements  shall  be 
imposed  by  awarding  parties  upon 
recipients  unless  specifically  required 
by  Federal  statutes  or  Executive  Orders. 

(c)  As  used  in  this  subpart: 

(1)  "F'ormal  advertising"  refers  to  that 
procurement  method  which  involves 
adequate  purchase  description,  sealed 
bids,  and  public  opening  of  bids. 


(2]  "'Nej^otiafion  "  refers  to  any  method 
of  procurement  odier  than  formal 
advertising. 

§  74.161     General. 

(a)  Recipients  may  use  their  own 
procurement  policies:  Provided,  That 
procurements  subject  to  this  subpart  are 
made  in  accordance  with  the  standards 
in  this  sut>part 

(b)  The  standards  in  this  subpart  do 
not  relieve  the  recipient  of  the 
contractual  responsibilities  arising 
under  its  contracts.  The  recipient  is  the 
responsible  authority,  without  recourse 
to  ED.  regarding  issues  arising  out  of  its 
procurements.  "This  includes  but  is  not 
limited  to:  Disputes,  claims,  protests  of 
award,  source  evaluation,  or  other 
matters  of  a  contractual  nature.  Matters 
concerning  violation  of  law  are  to  be 
referred  to  such  local.  State,  or  Federal 
authority  as  may  have  proper 
jurisdiction. 

$74,162    Code  of  conduct 

(a)  The  recipient  shall  maintain  a  code 
of  standards  of  conduct  that  shall 
govern  the  performance  of  its  officers, 
employees  or  agents  engaged  in  the 
awarding  and  administration  of 
contracts  that  are  subject  to  this 
subpart.  The  code  or  standards  shall 
provide  for  disciplinary  actions  to  he 
applied  for  violations  of  the  code  or 
standards  by  the  recipient's  officers, 
employees,  or  agents.  For  governmental 
recipients,  such  disciplinary  actions  are 
required  only  to  the  extent  otherwise 
permissible  under  the  Government's 
laws,  rules,  or  regulations.  To  the  extent 
permissible  under  its  laws,  rules,  or 
regulations,  the  governmental  recipient 
shall  also  provide  for  actions  to  be  taken 
against  contractors  or  their  agents  who 
wrongfully  take  part  in  a  violation  of  the 
code  or  standards  of  conduct. 

(b)  The  recipient's  officers,  employees 
or  agents  shall  neither  solicit  nor  accept 
gratuities,  favors,  or  anything  of 
monetary  value  from  contractors  or 
potential  contractors.  This  is  not 
intended  to  preclude  bona-fide 
institutional  fund-raising  activities. 

(c)  No  employee,  officer,  or  agent  of  a 
nongovernmental  recipient  shall 
participate  in  the  selection,  award,  or 
administration  of  a  contract  subject  to 
this  subpart  where,  to  his  or  her 
knowledge,  any  of  the  following  has  a 
financial  interest  in  that  contract: 

(1)  The  employee,  officer,  or  agent: 

(2)  Any  member  of  his  or  her 
immediate  family; 

(3)  His  or  her  partner 

(4)  An  organization  in  which  any  of 
the  above  is  an  officer,  director,  or 
employee: 
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(5)  A  person  or  organization  with 
whom  any  of  the  above  individuals  is 
negotiating  or  has  any  arrangement 
concerning  prospective  employment. 

$  74.163    Free  competitton. 

(a)  All  procurement  transactions  shall 
be  conducted  in  a  manner  to  provide,  to 
the  maximum  extent  practicable,  open 
and  free  competition. 

(b)  The  recipient  should  be  alert  to 
organizational  conflicts  of  interest  or 
noncompetitive  practices  among 
contractors  that  may  restrict  or 
eliminate  competition  or  otherwise 
restrain  trade.  In  particular,  a  contractor 
that  develops  or  drafts  specifications, 
requirements,  a  statement  of  work,  an 
invitation  for  bids  or  a  request  for 
proposals  for  a  particular  procurement 
by  a  nongovernmental  recipient  should 
be  excluded  from  competing  for  that 
procurement  except  when,  upon  request 
of  the  recipient,  ED  waives  this 
requirement  for  a  particular 
procurement. 

(c)  Solicitations  shall  clearly  set  forth 
all  requirements  that  the  bidder/offerer 
must  fulfill  in  order  for  his  bid/offer  to 
be  evaluated.  Awards  shall  be  made  to 
the  responsible  bidder/offeror  whose 
bid/offer  is  responsive  to  the  solicitation 
and  is  most  advantageous  to  the 
recipient,  price  and  other  factors 
considered.  Factors  such  as  discounts, 
transportation  costs,  and  taxes  may  be 
considered  in  determining  the  lowest 
bid.  Any  and  all  bids/offers  may  be 
rejected  when  it  is  in  the  recipient's 
interest  to  do  so.  and.  in  the  case  of 
governmental  recipients,  such  rejections 
are  in  accordance  with  the  government's 
applicable  law,  rules,  or  regulations. 

S  74.164    Procedural  requirements. 

The  recipient  shall  establish 
procurement  procedures  which  provide 
for.  as  a  minimum,  the  following: 

(a)  Proposed  procurement  actions 
shall  follow  a  procedure  to  assure  that 
unnecessary  or  duplicative  items  are  not 
purchased.  Where  appropriate,  an 
analysis  shall  be  made  of  lease  and 
purchase  alternatives  to  determine 
which  would  be  the  most  economical, 
practical  procurement. 

(b)  Solicitations  for  goods  and 
services  shall  be  based  upon  a  clear  and 
accurate  description  of  the  technical 
requirements  for  the  material,  product, 
or  service  to  be  procured.  Such 
description  shall  not,  in  competitive 
procurements,  contain  features  which 
unduly  restrict  competition.  "Brand 
name  or  equal"  description  may  be  used 
as  a  means  to  define  the  performance  of 
other  salient  requirements  of  a 
procurement,  and  when  so  used  the 
specific  features  of  the  named  brand 


which  must  be  met  by  bidders/ofTerors 
should  be  clearly  specified. 

(c)  Where  applicable,  section  7(b)  of 
the  Indian  Self-Determination  and 
Education  Assistance  Act  (25  U.S.C. 
450e(b))  shall  be  observed. 

(d)  Positive  efforts  shall  be  made  by 
procuring  parties  to  utilize  small 
business  and  minority-owned  business 
sources  of  supplies  and  services.  Such 
efforts  should  allow  these  sources  the 
maximum  feasible  opportunity  to 
compete  for  contracts  subject  to  this 
subpart.* 

(e)  The  type  of  procuring  instruments 
used — e.g.,  fixed-price  contracts,  cost 
reimbursable  contracts,  purchase  orders, 
incentive  contracts — shall  be 
determined  by  the  recipient  but  must  be 
appropriate  for  the  particular 
procurement  and  for  promoting  the  best 
interest  of  the  grant  project  or  program 
involved.  The  "cost-plus-a-percentage- 
of-cost"  method  of  contracting  shall  not 
be  used. 

(f)  Contracts  shall  be  made  only  with 
responsible  contractors  who  possess  the 
potential  ability  to  perform  successfully 
under  the  terms  and  conditions  of  a 
proposed  procurement.  Consideration 
shall  be  given  to  such  matters  as 
contractor  integrity,  record  of  past 
performance,  financial  and  technical 
resources  or  accessibility  to  other 
necessary  resources. 

(g)  The  terms  of  the  grant  may  require 
that  the  following  be  submitted  for  prior 
approval  of  ED  if  the  aggregate 
expenditure  is  expected  to  exceed 
S5.000:  (1)  Any  proposed  sole  source 
contract  and  (2)  any  contract  which  a 
nongovernmental  recipient  proposes  to 
award  after  seeking  competition  but 
receiving  only  one  bid  or  proposal. 

(h)  Non  governmental  recipients 
should  make  some  form  of  price  or  cost 
analysis  in  connection  with  every 
negotiated  procurement  action.  Price 
analysis  may  be  accomplished  in 
various  ways,  including  the  comparison 
of  price  quotations  submitted,  market 
prices  and  similar  indicia,  together  with 
discounts.  Cost  analysis  is  the  review 
and  evaluation  of  each  element  of  cost 
proposed  by  the  offeror  to  determine 
reasonableness,  allocability  and 
allowability. 

(i)  Procurement  records  and  files  for 
purchases  in  excess  of  $10,000  shall 
include  the  following; 

(1)  Basis  for  contractor  selection; 


'  Advice  and  ussistdnce  ret;arding  the  use  of 
small  or  minority  businesses  may  be  obtained  from 
the  following  Federal  organizations: 

1.  The  Small  Business  Administration  and  Its  Held 
offices. 

2.  The  Office  of  Mirwrity  Business  Enterprise. 
Department  of  Commerce. 

3.  The  Office  for  Civil  Righto.  ED. 


(2)  Justification  for  lack  of  competition 
when  competitive  bids  or  offers  are  not 
obtained; 

(3)  Basis  for  award  cost  or  price, 
(j)  A  system  for  contract 

administration  shall  be  maintained  to 
ensure  contractor  conformance  with 
terms,  conditions  and  specifications  of 
the  contract,  and  to  ensure  adequate 
and  timely  followup  of  all  purchases. 

$74,165    [Reserved] 

S  74.166     Contract  provisions. 

(a)  Scope.  This  section  contains 
requirements  relating  to  provisions  that 
must  be  included  in  contracts  that  are 
subject  to  this  part.  The  requirements 
shall  also  apply  to  subcontracts  of  any 
tier  under  such  contracts,  and  the  term 
"contracts"  in  this  section  shall  be 
construed  as  including  subcontracts. 

(b)  General.  All  contracts  shall 
contain  sufficient  provisions  to  define  a 
sound  and  complete  agreement. 

(c)  Administrative  remedies  for 
violations.  Contracts  in  excess  of 
$10,000  shall  contain  contractual 
provisions  or  conditions  that  will  allow 
for  administrative,  contractual  or  legal 
remedies  in  instances  in  which 
contractors  violate  or  breach  contract 
terms,  and  provide  for  such  remedial 
actions  as  appropriate. 

(d)  Termination  provisions.  Contracts 
in  excess  of  $10,000  shall  contain 
suitable  provisions  for  termination  by 
the  party  awarding  the  contract, 
including  the  manner  by  which 
termination  will  be  effected  and  the 
basis  for  settlement.  These  contracts 
shall  describe  conditions  under  which 
the  contract  may  be  terminated  for 
default  as  well  as  conditions  where  the 
contract  may  be  terminated  because  of 
circumstances  beyond  the  control  of  the 
contractor. 

(e)  Executive  Order  17246.  Where 
applicable,  construction  contracts  in 
excess  of  $10,000  shall  contain  a 
provision  requiring  compliance  with 
Executive  Order  11246.  entitled  "Equal 
Employment  Opportunity."  as  amended 
by  Executive  Order  11375,  and  as 
supplemented  in  Department  of  Labor 
regulations  (41  CFR,  Part  60). 

(f)  Copeland  Act  Contracts  in  excess 
of  $2,000  for  construction  or  repair  shall 
include  a  provision  for  compliance  with 
the  Copeland  "Anti-Kick-Back  Act"  (18 
U.S.C.  874)  as  supplemented  in 
Department  of  Labor  regulation  (29  CFR, 
Part  3).  All  suspected  or  reported 
violations  shall  be  reported  to  the 
granting  agency  by  the  grantee. 

(g)  Davis-Bacon  Act.  When  required 
by  the  Federal  legislation  governing  the 
grant  program,  all  construction  contracts 
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in  excess  of  $2,000  shall  include  a 
provision  for  compliance  with  the  Davis- 
Bacon  Act  (40  U.S.C.  276a  to  a-7)  as 
supplemented  by  Department  of  Labor 
regulations  (29  CFR,  Part  5).  All 
suspected  or  reported  violations  shall  be 
reported  to  the  granting  agency  by  the 
grantee. 

(h)  Contract  Work  Hours  and  Safety 
Standards  Act.  All  contracts  subject  to 
the  Contract  Work  Hours  and  Safety 
Standards  Act  (40  U.S.C.  327  et  seq.) 
shall  include  a  provision  requiring  the 
contractor  to  comply  with  the  applicable 
sections  of  the  act  and  the  Department 
of  Labor's  supplementing  regulations  (29 
CFR  Parts  5  and  1926). 

(i)  Inventions  and  patents.  Contracts 
which  may  give  rise  to  inventions 
subject  to  Part  6  of  this  title  shall  include 
a  provision  requiring  compliance  with 
those  parts. 

(j)  Access  to  Records.  Contracts  that 
are  subject  to  Subpart  D  of  this  part 
shall  include  a  provision  reflecting 
S  74.24(c)  on  rights  of  access  to  the 
contractor's  records. 

(k)  Clean  Air  and  Water  Acts. 
Contracts  in  excess  of  $100,000  shall 
contain  provisions  requiring  compliance 
with  all  applicable  standards,  orders,  or 
regulations  issued  pursuant  to  the  Clean 
Air  Act  as  amended  (42  U.S.C.  1857  et 
seq.)  and  the  Federal  Water  Pollution 
Control  Act  as  amended  (33  U.S.C  1251 
et  seq.).  Violations  shall  be  reported  in 
writing  to  the  appropriate  regional  office 
of  the  Environmental  Protection  Agency, 
and  a  copy  of  the  report  shall  be 
submitted  to  the  granting  agency.  (See 
40  CFR.  Part  15  for  relevant  regulations 
of  the  Environmental  Protection 
Agency.) 

Subpart  Q — Cost  Principles 

5  74  170     Scope  of  subpart. 

This  subpart  identifies  the  principles 
to  be  used  in  determining  costs 
applicable  to  grants,  subgrants.  and 
cost-type  contracts  under  grants  and 
subgrants. 

5  74171     I  Reserved] 

Cross-Rererence:  See  34  CFR  Part  80— 

Uniform  Administrative  Requirements  for 
Grants  and  Cooperative  Agreements  to  State 

and  Local  Covemments. 

5  74. 1 72     Instrtutions  ol  higher  education, 

fa)  Research  and  development.  The 
principles  for  determining  the  allowable 


costs  of  research  and  development  work 
performed  by  institutians  of  higher 
education  (other  than  for-profit 
institutions)  are  in  Part  I  of  Appendix  D 
to  this  part. 

(b)  Training  and  other  educational 
services.  The  principles  for  determining 
the  allowable  costs  of  training  and  other 
educational  services  provided  by 
institutions  of  higher  education  (other 
than  for-profit  institutions)  are  in  part  11 
of  Appendix  D  to  this  part. 

(c)  Other  activities.  Appendix  D  to 
this  part  shall  be  used  as  a  guide  for 
determining  the  allowable  costs  of  other 
activities  conducted  by  institutions  of 
higher  education  (other  than  for-profit 
institutions) 

S  74.173    Hospital*. 

(a)  Research  and  development.  The 
principles  for  determining  the  allowable 
costs  of  research  and  development  work 
performed  by  hospitals  are  in  Appendix 
E  to  this  part. 

(b)  Other  activities.  Appendix  E  to 
this  part  shall  be  used  as  a  guide  for 
determining  the  allowable  costs  uf  other 
activities  conducted  by  hospitals. 

5  74.174    Other  nonprofit  organizations. 
A  nonprofit  organizdliun,  utiu-r  liian 
an  institution  of  higher  education  or  a 
hospital,  shall  comply  with  the  cost 
principles  stated  in  OMB  Circular  A- 
122.  as  published  in  the  Federal  Register 
of  July  8. 1980  at  45  FR  46022  and  revised 
in  the  Federal  Register  on  April  27, 1984 
at  49  FR  18260,  with  corrections 
published  on  May  a  1984  at  49  FR  19588. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1880-0509) 
(Authority:  20  U.S.C.  3474) 

574  175     Subgrants  and  cost-typ« 
contracts. 

(d)  The  cost  principles  applicable  to  a 
subgrantee  or  cost-type  contractor  under 
an  ED  grant  will  not  necessanly  be  the 
same  as  those  applicable  to  the  grantee. 
For  example,  where  a  State  government 
awards  a  subgrant  or  cost-type  contract 
to  an  institution  of  higher  education. 
Appendix  D  to  this  part  would  apply  tu 
the  costs  incurred  by  the  institution  of 
higher  education,  even  though  OMB 
Circular  A-%7  would  apply  to  the  costs 
incurred  by  the  State. 

(b)  The  principles  to  be  used  in 
determining  the  allowable  costs  of  work 
performed  by  for-profit  organizations 


under  cost-type  contracts  awarded  to 
them  under  ED  grants  are  in  48  CFR. 
Chapter  4. 

§  74.176     Costs  allowable  with  approval. 

Each  set  of  cost  principles  identifies 
certain  costs  that,  in  order  to  be 
allowable,  must  be  approved  by  the 
awarding  party.  Other  costs  do  not 
require  approval.  The  following 
procedures  govern  approval  of  these 
costs. 

(a)  When  costs  are  treated  as  indirect 
costs,  acceptance  of  the  costs  as  part  of 
the  indirect  cost  rate  shall  constitute 
approval. 

(b)  (1)  When  the  costs  jre  treated  as 
direct  costs,  they  must  be  approved  in 
advance  by  the  awarding  party. 

(2)  If  the  costs  are  specified  in  the 
budget,  approval  of  the  budget  shall 
constitute  approval  of  the  costs. 

(3)  If  the  costs  are  not  specified  in  the 
budget,  or  there  is  no  approved  budget, 
the  recipient  shall  obtain  specific  prior 
approval  in  writing  from  the  awarding 
party.  For  this  purpose  the  prior 
approval  procedures  of  S  74.102  shall  be 
followed,  except  that  for  formula  or 
mandatory  grants,  ED's  written  approval 
may  be  signed  by  any  authorized  ED 
official. 

(c)  The  awarding  party  may  waive  or 
conditionally  waive  the  requirement  for 
its  approval  of  the  costs.  Such  a  waiver 
shall  apply  only  to  the  requirement  for 
approval  If,  upon  audit  or  otherwise,  it 
is  determined  that  the  costs  do^^ot  meet 
other  requirements  or  tests  for  \ 
allowability  specified  by  the  applicable 
cost  principles,  such  as  reasonableness 
and  necessity,  the  costs  may  be    V 
disallowed.  V 

(d)  In  the  case  of  cost-type  contracts, 
no  approval  shall  be  given  which  is 
inconsistent  with  the  purpose  or  the 
terms  of  the  Federal  grant. 


Appendix  C— [Reserved] 

2.  Part  74  is  revised  by  adding  the 
authority  citation  "(Authority:  20  U.S.C. 
3474;  OMB  Circular  A-110) "  after  each 
section  to  the  regulations. 
|FR  Doc  87-12922  Filed  6-8-87;  8:45am) 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  5,  6,  13,  15,  19.  and  52 
{Federal  Acquisition  Circular  84-281 

Federal  Acquisition  Regulation 

agencies:  Department  of  Defense 
(DoD),  General  Services  Administration 
(CSA).  and  National  Aeronautics  and 
Space  Administration  (NASA). 
ACTION:  Interim  rules  with  request  for 
comment  and  final  rule. 

SUMMARY:  Federal  Acquisition  Circular 
(KAC)  84-28  amends  the  Federal 
Acquisition  Regulation  (FAR)  with 
respect  to  the  following:  Small  Business 
Act  Thresholds  and  Small  Business- 
Small  Purchase  Set-Aside  Limitation: 
Competition  in  Contracting  Act  (CICA) 
Exception  1;  Evaluation  Factors; 
Integrity  of  Unit  Prices;  and  Small 
lousiness  Size  Standards. 
DATES: 

Effective  Date:  April  16, 1987. 

Comment  Date:  Comments  on  the 
interim  rule  sections  must  be  received 
on  or  before  August  10,  1987.  Please 
cite  FAC  84-28  in  all  correspondence  on 
this  subject. 

ADDRESS:  Interested  parties  should 
submit  written  comments  to:  GSA,  Attn: 
FAR  Secretariat.  18th  &  F  Streets.  NW. 
Room  4mi,  WashiPRton,  DC  2(»4a'). 

FOR  FURTHER  INFORMATION  CONTACT: 

Margaret  A.  Willis.  FAK  Secretariat, 
Room  4041,  GS  Building,  Washington. 
DC  20405,  Telephone  (202)  523-4755. 
SUPPLEMENTARY  INFORMATION: 
.\.  Paperwork  Reduction  Act 

FAC  84-28.  Items  I.  II.  III.  and  V.  The 
Paperwork  Reduction  Act  does  not 
apply  because  these  final  rules  do  not 
contain  information  collection 
requirements  which  require  the  approval 
of  OMB  under  44  U.S.C.  3501,  et  seq. 

FAC  84-28,  Item  IV.  A  revised 
paperwork  burden  estimate  has  been 
prepared  pursuant  to  44  U.S.C.  3501,  et 
seq.  and  is  being  submitted  to  OMB. 
Notice  of  such  submission  will  be 
published  in  the  Federal  Register. 

B.  Regulatory  Flexibility  Act 

FAC 84-28.  Item  I.  This  interim  rule 
implements  amendments  made  to  the 
Small  Business  Act  and  the  Office  of 
Federal  Procurement  Policy  Act  by 
section  922  of  the  Defense  Acquisition 
Improvement  Act  of  1986  (Title  IX.  Pub. 
L  99-500)  and  is  not  expected  to  impact 


adversely  upon  a  substantial  number  of 
small  entities  within  the  meaning  of  the 
Regulatory  Flexibility  Act  of  1980,  5 
U.S.C.  601,  et  seq.  The  interim  rule 
Implements  statutory  direction  by 
amending  the  FAR  to  increase  the  small 
business-small  purchase  set-aside 
limitation  from  $10,000  to  $25,000.  This 
action  will  result  in  an  increase  in  the 
number  of  procurement  actions  reserved 
for  exclusive  small  business 
participation,  thereby  benefiting  such 
firms.  Although  the  corresponding 
increase  concerning  Commerce  Business 
Daily  (CBD)  notices  of  pending 
procurement  actions,  may  affect  those 
small  businesses  who  rely  exclusively 
upon  CBD  notices,  experience  indicates 
that  a  preponderance  of  small  purchase 
awards  are  made  to  firms  which  have 
requested  placement  on  bidders'  mailing 
lists  and  have  responded  to  solicitations 
issued  pursuant  to  such  lists,  or  who 
have  otherwise  learned  of  pending 
procurements  through  local  posting  of 
requirements.  Therefore,  although 
statistical  data  is  not  available  in  this 
regard,  it  is  believed  that  the  increase  in 
CBD  notice  threshold  will  have  only  a 
negligible  impact  upon  small  firms.  For 
the  foregoing  reasons  and  because  the 
rule  is  based  upon  statute,  an  initial 
regulatory  flexibility  analysis  has  not 
been  performed.  Comments  are  invited 
from  small  businesses  and  other 
interested  parties.  Comments  from  small 
entities  concerning  the  affected  FAR 
subparts  will  also  be  considered  in 
accordance  with  Section  610  of  the  Act. 
Such  comments  must  be  submitted 
separately  and  cite  FAR  Case  87-610  in 
correspondence. 

FAC 84-28.  Item  II.  This  interim  rule 
amends  FAR  6.302-1  to  implement 
sections  923  (a)  and  (c)  of  the  Defense 
Acquisition  Improvement  Act  of  1986. 
Under  the  new  coverage  DoD.  NASA, 
and  the  Coast  Guard  will  be  permitted 
to  contract  without  providing  full  and 
open  competition  if  the  supplies  or 
services  being  contracted  for  are 
available  from  only  one  or  a  limited 
number  of  responsible  sources.  The 
preponderance  of  awards  to  small 
entities  are  made  as  a  result  of  full  and 
open  competition,  and  the  authority 
contained  in  6.302-1  is  infrequently 
used.  Therefore,  this  change  is  expected 
to  impact  only  upon  an  insubstantial 
number  of  small  entities.  Similarly,  the 
follow-on  authority  is  rarely  applicable. 
Accordingly,  in  Initial  Regulatory 
Flexibility  Analysis  has  not  been 
performed.  Comments  are  invited. 
Comments  from  small  entities 
concerning  FAR  Subpart  8.3  will  also  be 
considered  in  accordance  with  Section 
610  of  the  Act.  Such  comments  must  be 


submitted  separately  and  cite  FAR  Case 
87-610  in  correspondence. 

FAC 84-28.  Item  III.  This  interim  rule 
is  not  expected  to  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601,  et  seq.  as  its  sole 
purpose  is  to  ensure  that,  when 
applicable,  the  Government  considers 
quality  in  procurement  of  supplies  or 
services  and  provides  offerors  the 
relative  importance  of  specific  factors  to 
be  used  in  evaluation  for  award.  An 
initial  Regulatory  Flexibility  Analysis 
has  therefore  not  been  performed. 
Comments  are  invited  from  small 
businesses  and  other  interested  parties. 
Comments  from  small  entities 
concerning  the  affected  FAR  Subpart 
will  also  be  considered  in  accordance 
with  Section  610  of  the  Act.  Such 
comments  must  be  submitted  separately 
and  cite  FAR  Case  87-610  in 
correspondence. 

FAC  84-28.  Item  IV.  This  interim  rule 
is  not  expected  to  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601,  et  seq.  because  (1) 
revisions  will  have  a  beneficial  impact 
on  small  entities  which,  when  items 
being  procured  are  commercial  catalog 
or  market  price  items,  will  no  longer  be 
required  to  comply  with  FAR  15.812  and 
52.215-26  under  DoD  and  NASA 
contracts,  and  (2)  the  number  of  affected 
actions  is  insignificant  (even  if  all  of 
them  were  with  small  businesses).  For 
example,  in  FY  1985,  less  than  1  percent 
of  all  DoD  awards  to  small  businesses 
were  made  on  the  basis  of  catalog  or 
market  prices.  An  initial  Regulatory 
Flexibility  Analysis  has  therefore  not 
been  performed.  Comments  are  invited 
from  small  businesses  and  other 
interested  parties.  Comments  from  small 
entities  concerning  the  affected  FAR 
Subpart  will  also  be  considered  in 
accordance  with  Section  610  of  the  Act. 
Such  comments  must  be  submitted 
separately  and  cite  FAR  Case  87-610  in 
correspondence. 

FAC  84-28.  Item  V.  Analysis  of  this 
revision  indicates  that  it  is  not  a 
"significant  revision"  as  defined  in  FAR 
1.501-1;  i.e.,  it  does  not  alter  the 
substantive  meaning  of  any  coverage  in 
the  FAR  having  a  significant  cost  or 
administrative  impact  on  contractors  or 
offerors,  or  a  significant  effect  beyond 
the  internal  operating  procedures  of  the 
issuing  agencies.  Accordingly,  and 
consistent  with  section  1212  of  Pub.  L. 
98-525  and  section  302  of  Pub.  L.  98-577 
pertaining  to  publication  of  proposed 
regulations  (as  implemented  in  FAR 


Subpart  1.5,  Agency  and  Public 
Participation),  solicilation  of  agency  and 
public  views  on  this  revision  is  not 
required.  Since  such  solicitation  is  not 
required,  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601,  et  spq.)  does  not  apply. 

C.  Determination  to  Issue  an  interim 
Rule 

A  determination  has  been  made  under 
the  authority  of  the  Secretary  of 
Defense,  the  Administrator  of  General 
Services,  and  the  Administrator  of  the 
National  Aeronautics  and  Space 
Administration  to  issue  the  regulations 
in  FAC  84-28  (Items  I,  11,  HI,  and  IV)  as 
interim  rules.  This  action  is  necessary  to 
formally  implement  sections  922.923, 
924,  and  927  of  the  Fiscal  Year  1987  DoD 
Authorization  Act.  The  Act  requires 
implementation  of  Sections  923,  924,  and 
927  by  April  16. 1987.  Section  922  of  the 
Act,  which  revised  certain  statutory 
thresholds  and  limitations,  was  effective 
upon  enactment.  Interim  guidance  on 
these  matters  was  issued 
departmentally  within  DoD  and,  for 
civilian  agencies,  by  CAAC  letter. 

List  of  Subjects  in  48  CFR  Parts  5,  6, 13, 
15, 19,  and  52 

Government  procurement. 

Dated:  June  3.  1967. 

Harry  S.  Rosinski, 

Acting  Director.  Office  of  Federal  Acquisition 
and  Regulatory  Policy. 

Federal  .Acquisition  Orcular 
(Number  84-28] 

Unless  otherwise  specified,  all 
Federal  Acquisition  Regulations  (FAR) 
and  other  directive  material  contained 
in  FAC  84-28  is  effective  April  16,  1987. 
Eleanor  Specter, 

Deputy  .Assistant  Secretary  of  Defense  for 
Procurement 

T«ieK«  C.  Golden, 
Administrator. 
Mdv  II,  1987. 
S.|.  Evan*. 

Assistant  Administrator  for  Procurement, 
S.ASA. 

Federal  Acquisition  Circular  (FAC) 
84-28  amends  the  Federal  Acquisition 
Regulation  (FAR)  as  specified  below. 

Item  I — Small  Business  Act  Thresholds 
and  Small  Business-Small  Purchase  Set- 
Aside  Limitation 

FAR  5.101.  5.201(a).  5.201(b),  5.205(c), 
13.104(g),  13.105,  19.501(f)(1).  19. 507,  and 
52.219-4  are  being  revised  to  (1)  raise 
the  threshold  for  publicizing  proposed 
acquisitions,  other  than  sole  source 
acquisitions,  from  $10,000  to  $25,000.  (2) 
require  posting  of  notices  of  solicitations 
expected  to  exceed  SlO.000  but  not  to 


exceed  $25,000.  and  (3)  raise  the 
limitation  for  small  business,  small 
purchase  set-asides  from  $10,000  to 
$25,000.  Posting  of  actions  over  $25,000 
is  as  required  by  agency  regulation. 
These  revisions  are  required  by  Pub.  L 
99-500  and  Pub.  L.  99-661.  Interim 
guidance  on  this  matter  was  issued 
departmentally  within  DoD  and,  for 
civilian  agencies,  by  CAAC  letter  dated 
December  5, 1986, 

Item  II — Competition  in  Contracting  Act 
(CICA)  Exception  1 

FAR  6.302-1  is  revised  to  implement 
sections  923  (a)  and  (c)  of  the  Defense 
Acquisition  Improvement  Act  of  1986 
(Title  IX,  Pub.  L.  99-500).  This  legislation 
expanded  the  authority  for  DoD  and 
NASA  to  contract  without  providing  for 
full  and  open  competition  if  the  supplies 
or  services  being  contracted  for  are 
available  from  only  one  or  a  limited 
number  of  responsible  sources.  Interim 
guidance  on  this  matter  was  issued 
departmentally  within  DoD. 

Item  in — Evaluation  Factors 

FAR  15.605(b)  is  changed  in  response 
to  section  924  of  the  DoD  FY  1987 
Authorization  and  Appropriations  Acts. 
This  revision  requires  contracting 
officers  to  address  quality  in  every 
source  selection.  Interim  guidance  on 
this  matter  was  issued  departmentally 
within  DoD. 

Item  IV — Integrity  of  Unit  Prices 

FAR  15.812,  Unit  prices,  and  the 
clause  at  52.215-26,  Integrity  of  Unit 
Prices,  are  revised  to  implement  section 
927  of  Pub.  L.  99-500.  This  statute 
modified  the  previous  requirements  in 
the  referenced  FAR  sections  so  that  for 
DoD  and  NASA,  they  will  no  longer 
apply  to  commercial  items  sold  in 
substantial  quantities  to  the  general 
public  when  the  prices  are,  or  are  based 
on,  established  catalog  or  market  prices. 
The  existing  FAR  requirements  relate  to 
(a)  the  distribution  of  costs  within 
contracts  to  ensure  that  unit  prices  are 
not  distorted,  and  (b)  the  identification 
by  offerors  in  their  proposals  of  those 
items  of  supply  they  will  not 
manufacture  or  to  which  they  will  not 
contribute  significant  value. 

Section  927  of  Pub.  L  99-500  repealed 
section  1245  of  Pub.  L.  99-525  and 
codified  its  replacement,  with  a  revision 
exempting  catalog  or  market  price  items, 
as  10  use.  2304(i).  However,  Congress 
look  no  action  to  revise  section  501  of 
Pub.  L.  98-577  (the  civilian  agency 
companion  legislation  to  section  1245  of 
Pub.  L.  99-525).  Consequently,  the 
Defense  Acquisition  Regulatory  Council 
and  the  Civilian  Agency  Acquisition 
Council  have  agreed  to  revise  FAR 


15.812  and  52.215-26  to  apply  the 
statutory'  revision  regarding  catalog  or 
market  price  items  to  DoD  and  NASA 
contracts  only.  Interim  guidance  on  this 
matter  was  issued  departmentally 
within  DoD. 

Item  V — Small  Business  Size  StaiiJcrds 

Effective  January  1, 1987,  the  Office  of 
Management  and  Budget  put  into  effect 
a  revision  of  the  Standard  Industrial 
Classification  (SIC)  System.  The  Small 
Business  Administration  (SBA)  follows 
this  system  for  size  standards.  Size 
standards  are  used  for  deciding  which 
firms  are  eligible  as  small  businesses  for 
Federal  procurements  set  aside  for  small 
business  and  other  programs. 

Accordingly,  on  January'  6, 1987,  SBA 
issued  modifications  to  its  size 
standards  to  make  them  compatible 
with  the  new  SIC  system.  The  modified 
size  standards  apply  to  solicitations 
issued  on  or  after  January  1, 1987. 
Interim  guidance  was  issued 
departmentally  within  DoD  and  for 
civilian  agencies  by  CAAC  Letter  87-2, 
dated  January  16, 1987. 

This  FAR  revision  incorporates  the 
revised  tables  into  FAR  19.1. 

Therefore,  48  CFR  Parts  5,  6. 13, 15, 19, 
and  52  are  amended  as  set  forth  below. 

1.  The  authority  citation  for  48  CFR 
Parts  5.  6,  13,  15,  19,  and  52  continues  to 
read  as  follows: 

Authority:  40  U.S.C.  486(c):  10  U.S.C. 
Chapter  137:  and  42  U.S.C.  2473(c). 

PART  5— PUBLICIZING  CONTRACT 
ACTIONS 

2.  Section  5.101  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

5.101     Methods  of  disseminating 

Information. 

•  *  •  «  • 

(a)  As  required  by  the  Small  Business 
Act  (15  U.S.C.  637(e))  and  the  Office  of 
Federal  Procurement  Policy  Act  (41 
U.S.C.  416),  contracting  officers  shall 
disseminate  information  on  proposed 
contract  actions  as  follows: 

(1)  For  contract  actions  expected  to 
exceed  $25,000,  or  $10,000  if  there  is  not 
a  reasonable  expectation  that  at  least 
two  offers  will  be  received  from 
responsive  and  responsible  offerors,  by 
synopsizing  in  the  Commerce  Business 
Daily  (CBD)  (See  Subpart  5.201);  and 

(2)  For  proposed  contract  actions 
expected  to  exceed  SlO.OOO  ($5,000  for 
Defense  activities),  but  not  expected  to 
exceed  $25,000.  by  displaying  in  a  public 
place  at  the  contracting  office  issuing 
the  solicitation,  an  unclassified  notice  of 
the  solicitation  or  a  copy  of  the 
solicitation  satisfying  the  requirements 
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of  5  207  {(■)  and  ({].  Such  information 
shall  be  posted  not  later  than  the  date 
the  solicitation  is  issued  and  remain 
posted  for  at  least  10  days  regardless  of 
the  date  of  award.  Such  information 
shall  remain  posted  until  after  offers 
have  been  opened. 

(i)  If  solicitations  are  posted  in  lieu  of 
a  notice,  various  methods  of  satisfying 
the  requirements  of  5.207  (c)  and  (f)  may 
be  employed.  For  example,  the 
requirements  for  5.207  (c)  and  (f)  may  be 
met  by  stamping  the  solicitation,  by  a 
cover  sheet  to  the  solicitation,  or  by 
placing  a  general  statement  in  the 
display  room. 

(ii)  The  contracting  officer  need  not 
comply  with  the  display  requirements 
set  forth  above  when  the  exemptions  at 
5.202(a)  (1).  (5)  through  (9),  or  (11)  apply, 
or  when  oral  solicitations  are  used. 

(iii)  Contracting  officers  shall  post 
solicitations  expected  to  exceed  $25,000 
if  required  by  agency  regulations. 

•  4  •  •  * 

3.  Section  5.201  is  amended  by 
removing  in  paragraph  (a)  the  words 
"expected  to  exceed  $10,000",  and  by 
revising  paragraphs  (b)(1)  and  (b)(3)  to 

read  as  follows: 

5.201     General 

•  *  •  *  • 

(b)  *   '   • 

(1)  Contract  actions  meeting  the 
thresholds  in  5.101(a)(1); 

•  •        •        •        « 

(3)  Modification  to  an  existing 
contract  for  additional  supplies  or 
services  that  meets  the  thresholds  in 
5.101(a)(1):  or 

«        *        •        *        • 

4.  Section  5.205  is  amended  by 
revising  paragraph  (c)  to  read  as 
follows: 

5  205     Special  situations 

(c)  Architect-engineering  services. 
Contracting  officers  shall  publish 
notices  of  intent  to  contract  for 
architect-engineering  services  as 
follows: 

(1)  Except  when  exempted  by  5.202, 
synopsize  each  proposed  contract  action 
for  which  the  total  fee  (including  phases 
and  options)  is  expected  to  exceed 
$25,000  or  $10,000  if  there  is  not 
reasonable  expectation  that  at  least  two 
offers  will  be  received  from  responsive 
and  responsible  offerors. 

(2)  When  the  total  fee  is  expected  to 
exceed  $10,000  ($5,000  for  Defense 
activities),  but  not  exceed  $25,000,  the 
contracting  officer  shall  comply  with 
5.101(a)(2).  Other  optional  publicizing 


methods  are  authorized  in  accordance 
with  5.101(b). 


PARTS— COMPETITION 
REQUIREMENTS 

5.  Section  6.302-1  is  amended  by 
revising  paragraphs  (a)(2)  introductory 
text  and  (b)(1)  and  by  adding  paragraph 
(a)(2)(iii)  to  read  as  follows 

6  302-1     Only  one  responsible  source  and 

no  other  supplies  or  services  will  satisfy 
agency  requirements. 

(a)'    ■    • 

(2)  When  the  supplies  or  services 
required  by  the  agency  are  available 
from  only  one  responsible  source,  or,  for 
DoD,  NASA,  and  the  Coast  Guard,  from 
only  one  or  a  limited  number  of 
responsible  sources,  and  no  other  type 
of  supplies  or  services  will  satisfy 
agency  requirements,  full  and  open 
competiton  need  not  be  provided  for. 
***** 

(iii)  For  DoD.  NASA,  and  the  Coast 
Guard,  services  may  be  deemed  to  be 
available  only  from  the  original  source 
in  the  case  of  follow-on  contracts  for  the 
continued  provision  of  highly 
specialized  services  when  it  is  likely 
that  award  to  any  other  source  would 
result  in  (A)  substantial  duplication  of 
cost  to  the  Government  that  is  not 
expected  to  be  recovered  through 
competition,  or  (B)  unacceptable  delays 
in  fulfilling  the  agency's  requirements. 
(See  10  U.S.C.  2304(d)(1)(B)). 

(b)  •  •  • 

(1)  When  there  is  a  reasonable  basis 
to  conclude  that  the  agency's  minimum 
needs  can  only  be  satisfied  by  (i)  unique 
supplies  or  services  available  from  only 
one  source  or  only  one  supplier  with 
unique  capabilities;  or,  (ii)  for  DoD, 
NASA,  and  the  Coast  Guard,  unique 
supplies  or  services  available  from  only 
one  or  a  limited  number  of  sources  or 
from  only  one  or  a  limited  number  of 
suppliers  with  unique  capabilities. 


PART 13-SMALL  PURCHASE  AND 
OTHER  SIMPLIFIED  PURCHASE 
PROCEDURES 

6.  Section  13.104  is  amended  by 
adding  a  final  sentence  in  paragraph  (g) 
to  read  as  follows: 

1  3104     Procedures. 

•  •  *  •  • 

(g)  *  *  *  See  5.101(a)(2)  for  public 
display  requirements. 

13  10b     I  Amended  i 

7.  Section  13.105  is  amended  by 
removing  in  the  first  sentence  of 


paragraph  (a)  the  figure  '$10,000  "  and 
inserting  in  its  place  the  fiaure    $25,000". 

PART  15— CONTRACTING  BY 
NEGOTIATION 

8.  Section  15.605  is  amended  by 
revising  paragraph  ^b]  to  read  as 

follows: 

15  605     Evaluation  factors. 

•         *         •         •         * 

(b)  The  evaluation  factors  that  apply 
to  an  acquisition  and  the  relative 
importance  of  those  factors  are  within 
the  broad  discretion  of  agency 
acquisition  officials.  However,  price  or 
cost  to  the  Government  shall  be 
included  as  an  evaluation  factor  in 
every  source  selection.  Quality  also 
shall  be  addressed  in  every  source 
selection.  In  evaluation  factors,  quality 
may  be  expressed  in  terms  of  technical 
management  capability,  personnel 
qualifications,  prior  experience,  past 
performance,  and  schedule  compliance. 
Any  other  relevant  factors  such  as  cost 
realism,  may  also  be  included. 
***** 

9.  Section  15.812-1  is  amended  by 
revising  paragraph  (a);  by  redesignating 
and  revising  the  existing  paragraph  (b) 
as  paragraph  (c);  and  by  adding  a  new 
paragraph  (b)  to  read  as  follows: 

15812-1     General 

(a)  Direct  and  indirect  costs  are 
generally  allocated  to  contracts  in 
accordance  with  the  Cost  Accounting 
Standards  of  Part  30  (when  applicable) 
and  the  Contract  Cost  Principles  and 
Procedures  of  Part  31.  However,  for  the 
purpose  of  pricing  all  items  of  supplies, 
distribution  of  those  costs  within 
contracts  shall  be  on  a  basis  that 
ensures  the  unit  prices  are  in  proportion 
to  the  item's  base  cost  (e.g., 
manufacturing  or  acquisition  costs.  Any 
method  of  distributing  costs  to  line  items 
that  distorts  the  unit  prices  shall  not  be 
used.  For  example,  distributing  costs 
equally  among  line  items  is  not 
acceptable  except  when  there  is  little  or 
no  variation  in  base  cost. 

(b)  However,  the  policy  in  paragraph 
(a)  of  this  subsection  does  not  apply  to 
any  Department  of  Defense  (DoD)  or 
National  Aeronautics  and  Space 
Administration  (NASA)  contract  or 
subcontract  item  of  supply  for  which  the 
price  is.  or  is  based  on.  an  established 
catalog  or  market  price  of  a  commercial 
item  sold  in  substantial  quantities  to  the 
general  public.  A  price  is  "based  on"  a 
catalog  or  market  price  only  if  the  item 
is  sufficiently  similar  to  the  catalog  or 
market  price  commercial  item  to  ensure 
that  any  difference  in  price  can  be 


identified  and  justified  without  resort  to 
cjst  analysis. 

(c)  In  addition,  when  contracting  by 
negotiation  without  full  and  optn 
competition,  contracting  officers  shall 
require  that  offerors  identify  in  their 
proposals  those  items  of  supply  which 
they  will  not  manufacture  or  to  which 
they  will  not  contribute  significant 
value.  The  contracting  officer  shall 
require  similar  information  when 
contracting  by  negotiation  with  full  and 
open  competition  if  adequate  price 
competition  is  not  expected  (see  15.804- 
3(b)).  The  information  need  not  be 
requested  in  connection  with  the  award 
of  contracts  under  the  General  Services 
Administration's  competitive  Multiple 
Award  Schedule  Program.  For  DoD  and 
NASA  contracts,  the  information  shall 


not  be  requested  for  commercial  items 
sold  in  substantial  quantities  to  the 
general  public  when  the  prices  are,  or 
are  based  on,  established  catalog  or 
market  prices.  Such  information  is  to  be 
used  to  determine  whether  the  intrinsic 
value  of  an  item  has  been  distorted, 
such  as  through  the  application  of 
overhead,  and  whether  such  items 
should  be  considered  for  breakout.  Tlie 
contracting  officer  may  require  such 
information  in  any  other  negotiated 
contracts  when  appropriate. 

10.  Section  15.812-2  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

15.812-2    Contract  clause. 

(a)  The  contracting  officer  shall  insert 
the  clause  at  52.215-26,  Integrity  of  Unit 


Prices,  in  all  solicitations  and  contracts 
for  other  then — 

(1)  Small  purchases  under  Part  13; 

(2]  Construction  or  architect-engineer 
services  under  Part  36; 

(3)  Utility  services  under  Subp.irl  8.3: 
or 

(4)  Service  contracts  v.'here  supplies 
are  not  required. 


PART  19— SMALL  BUSINESS  AND 
SMALL  DISADVANTAGED  BUSINESS 
CONCERNS 

11.  Section  19.102  is  amended  by 
revising  the  Industry  Size  Standards  to 
read  as  follows: 

BlUJfMS  CODE  4«IO-t3-M 
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FAC  84—28    APRIL  16,  1987 

PART  19-SMALL  BUSINESS  AND  SMALL  DISADVANTAGED  BUSINESS  CONCERNS 


19.102 


SIC 


DESCRIPTION 


SIZE 


DIVISION  A-ACRICULTURE 
M^jor  Group  01 -Agricultural  Production-Crops 

0111- 

0191    Agricultural  Production-Crops $0.5 

Mjyor  Group  Ol-Agricultural  Production-Livestock 

02 1 1      Beef  Cattle  Fccdlots  (Custom) $1.0 

0212-    Agricultural  ProducriothLivcstock.  excqK 

0291        a211and0252 $0.1 

0252      Chicken  Eggs $10 

M^or  Group  07-Agricultural  Services 

AUSICs $3  5 

MAJor  Group  08-Forestry 

All  SIC's $3.5 

M^or  Croup  09-Fishlng.  Hunting,  and  Trapping 

All  SIC's $2.0 

DIVISION  B-MINING 

MsOor  Group  10-Metal  Mining 

1011      Iron  Ores 500 

1021      Copper  Ores 500 

1031      Lead  and  Zinc  Ores  500 

1041      Gold  Ores 500 

1044      Silver  Ores 500 

1061      Ferroalloy  Ores.  Except  Vanadium 500 

1081       Meul  Mining  Services $3.5 

1094      Uraniura-Radium-Vanadium  Ores 500 

1099     Metal  Ores.  N.E.C 500 

Major  Croup  12-Bituminous  Coal  and  Lignite 
Mining 

1221  Bituminous  and  Lignite  Coal  Mining. 

Surface,  and  Bituminous  Coal 

Preparation  Plants 500 

1222  Bituminous  Coal  Mining.  Underground  ..      500 

1231      Anthracite  Mming 500 

1241      Coal  Muiing  Services $3.5 

Miyor  Group  13-Oil  and  Gas  Extraction 

1311      Crude  Petroleum  and  Natural  Gas 500 

1321      Natural  Gas  Uquids  500 

1381  DriUmg  OU  and  Gas  Wells 500 

1382  Oil  and  Gas  Field  Exploration  Services  ..  $3,5 
1389     Oil  and  Gas  Field  Services.  N.E.C $3.5 


SIC 


DESCRIPTION 


SIZE 


M*jor  Group  14-Minin(;  and  Quarryin}?  of 
N<Hi-MelalIic  Minerals.  Except  Fueb 

1411      Duiica.si.>n  Sd^nc  500 

1422  Crushed  a.iJ  Broken  Limestone 500 

1423  Cruslicd  anJ  Broken  Granite 500 

1429      Crushed  and  Broken  Stone.  N.E.C 500 

1442      Construction  Sand  and  Gravel 500 

1446      Industrial  Sand 500 

1455      Kaolin  and  Ball  Clay 500 

1459      Clay  and  Related  Minerals,  N.E.C 500 

1474  Potash.  Soda,  and  Borate  Minerals 500 

1475  Phosphate  Rock 500 

1479     Chemical  and  Fertilizer  Mining.  N.E.C.  500 
1481      Noomeialhc  Mmerals  (Except  Fuels) 

Services $35 

1499     Noometalhc  Minerals.  N.E.C 500 


DIVISION  C-CONSTRUCTION 

Major  Group  15  Building  Coastruclion-General 
Contractors  and  Operative  Buildt-rs 

1521  General  Cootractors-Smgle-Family  Houses  $17.0 

1522  General  Coniractors-Rcsidcntal  Buildings, 

Other  Ttun  Single-Family $17.0 

1531      Operaovc  Builders $17.0 

1541  General  Contractors- Industrial  Buildings 

and  Warehouses $17.0 

1542  (Dcneral  Coouactors-Nonrcsidcntial 

Buildings.  Other  Than  Industrial 

Buildings  and  Warehouses $17.0 


M^or  Group  16-Con«,tniction  Other  Than  Building 
Construction-General  Contractors 

161 1      Highway  and  Street  Construction $17.0 

1622  Bndge.  Tunnel,  and  Elevated  Highway 

Construction $17.0 

1623  Water.  Sewer.  Pipe  Line.  Communication 

and  Power  Luie  Construction $17.0 

1629      Heavy  Construction.  Except  Dredging. 

N.E.C ••     $17.0 

1629      Drcdguig  and  Surface  Cleanup  ActJvincs'     $9.5 


Major  Group  17-Construction-Special  Trade 
Contractors 

1711      Plumbing.  Heating  (Except  Electric),  and 

Au  Conditioning $70 

1721      Painting.  Paper  Hanging,  and  Decorating.  $7.0 

173 1      Elccu-ical  Work $70 


No<«:  Size  jundirdi  pretedcd  by  •  dolUr  Bgn  ($)  tn  in  millioni  of  dolUri    All  whwt  in  in  number  of  employoei  unku  ^tecifMd  o(hcrwiic. 
N  E C:     No«  Elsewhere  CUisificd. 


19.102 
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FEDERAL  ACQUISITION  REGULATION  (FAR) 


SIC 


DESCRIPTION 


SIZE 


1741  Masonry,  Stone  Sctung,  and  Other 

Stonework $7.0 

1742  Plastering.  Dr)wall.  Acoustical,  and 

InsulaDon  Work $7.0 

1743  Terrazzo.  Tile.  Marble,  and  Mosaic 

Work $7.0 

1751  CarpenicriEg $7.0 

1752  Fkxir  Laying  and  Other  Floor  Work. 

N.E.C $7.0 

1761      Roofing  and  Sheet  Metal  Work $7.0 

1771      Concrete  Work $7.0 

1781      Water  WeU  DnlUng   $7.0 

1791      Structural  Sieel  Erec Don $7.0 

1793  Glav;  and  Glazing  Work $7.0 

1794  Excavaang  a.nd  Foundation  Work $7.0 

1795  Wrecking  and  Demolition  Work $7.0 

1796  liLstallauon  or  Erection  of  Building 

Equipment,  N.E.C $7.0 

1799      Special  Trade  Contractors,  N.E.C $7.0 

—  Base  Hou.'iing  Maintenance'* $7.0 


DIVISION  D-MANL'FACTURING» 

Major  Group  20-Food  and  Kindred  Products 

201 1      Meat  Packing  Plants  500 

2013      Sausages  and  Other  Prepared  Meat 

Products 500 

2015      Poultry  SLaughtcrmg,  Dressing  and 

Processing 500 

2021  Creamery  Butter 500 

2022  Cheese.  Natural  and  Processed 500 

2023  Condensed  and  Evaporated  Milk 500 

2024  ke  Crcani  and  Frozen  Desserts 500 

2026      Fluid  Milk  500 

2032  Canned  Spccialnes I.OOO 

2033  Canned  Fruits.  Vegetables.  Preserves. 

Jams  and  Jellies*  5(X) 

2034  Dehydrated  Fnm.<;.  VegetaMes.  and  Soups  500 

2035  Pickled  Fruits  and  Vegetables,  Vegetable 

Sautcs,  and  Seasoning,  and  Salad 

Dressings 500 

2037  Frozen  Fruit.  Fruit  Juices,  and 

Vegcubles 500 

2038  Frozen  Specialities,  N.E.C 500 

2041      Flour  and  Other  Grain  Mill  Products  .....  500 

2043  Cereal  Breakfast  Foods 1.000 

2044  Rkc  MJlir.g 500 

2045  Blended  and  Prepared  Flour 500 

2046  Wet  Com  Milling  750 

2047  Dog  and  Cat  Food 500 

2043      Prepared  Feeds,  N.E.C 500 

2051      Bread  and  Other  Bakery  Products.  Except 

Cookies  and  Crackers 500 


SIC 


2052 
2053 
2061 
2062 
2063 
2064 
2066 
2067 
2068 
2074 
2075 
2076 

2077 
2079 

2082 
2083 
2084 
2085 
2086 

2087 

2091 
2092 

2095 
2096 

2097 
2098 

2099 


2111 
2121 
2131 

2141 


2211 
2221 

2231 
2241 


DESCRIPTION 


SIZE 


Cocikics  and  Crackers 

Frozen  Bakery  Products 

Cane  Sugar.  Except  Refining  Only 

Cane  Sugar  Refining 

Beet  Sugar 

Confccuonery  Products 

Chocolate  and  Cocoa  Products 

Chewing  Gum   , 

Salted  and  Roasted  Nuts  and  Seeds , 

Cx>Hoaseed  Oil  Mills , 

Sovbcan  Oil  MiJls , 

Vegetable  Oil  Mills.  Except  Cora. 

Cottonseed,  and  Soybean , 

Animal  and  Marine  Fais  and  Oils , 

Sbortcmng,  Table  Oils,  Margarine  and 

Other  Edible  Fats  and  OUs.  N.E.C.    . , 

Malt  Beverages 

MjIi 

Wu>es.  Brandy,  and  Brandy  Spirits 

Disnlied,  Fxctificd.  and  Blended  Liquors . 
Bottled  and  Caancd  Soft  Dncks  and 

Carbonated  Waters 

Flavoring  Extracts  and  Flavoring  Syrups, 

NEC 

Carjied  and  Cured  Seafoods 

Fresh  or  Frozen  Packaged  Fish  and 

Seafoods  

Roasted  Q^ffee 

I\>u!o  Chips  and  Similar  Products 

Ntanufac tured  Ice 

Macaroni,  Spaghetti,  Vermicelli,  and 

Noodles 

Food  Preparations.  N.E.C 


750 
500 
500 
750 
750 
500 
500 
500 
500 
500 
500 

1.000 
500 

750 
500 

500 

500 

750 

500 

500 
500 

500 
500 
500 
500 

500 

500 


Major  Group  21-Tobacco  Manufacturers 

Cigarettes 1.000 

Cigars 500 

Tobacco  (Chewing  and  Smoking)  and 

Snuff 500 

Tobacco  Stemming  and  Rcdrying 500 


Major  Group  22-Textne  Mill  Products 

Broad  Woven  Fabric  Mills,  Cotton 1,000 

Broad  Woven  Fabric  Mills,  Man-Made 

Fiber,  and  Silk 500 

Broad  V.ovcn  Fabric  Mills,  Wool 

(Including  Dycmf;  and  Finishing) 500 

Narrow  Fabncs  and  Other  Smallwares 

Mills:  Coaon,  Wool,  Silk,  and  Man- 

Madc  Fiber 500 


19-3 


Ncxei    S  M  ttincUrdi  prt«<)c-d  by  •  dollar  Bgn  f$)  •ft  in  mitlioRS  ofdollara.  All  o<hers  »re  in  number  of  emploveei  unle«  ipecified  otherwise. 
N  E  C  ;     No«  Eiiewher*  Clestified. 

19-4 
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PART  19-SMALL  BUSINESS  AND  SMALL  DISADVANTAGED  BUSINESS  CONCERNS 


19.102 


SIC 


DESCRIPTION 


SIZE 


2251 

2252 

2253 
2254 
2257 
2258 
2259 
2261 

2262 

2269 

2273 
2281 
2282 
2284 
2295 
2296 
2297 
2298 
2299 


Women's  Full  Length  ud  Knee  Length 

Hosiery 500 

Utisicry.  Except  Women's  Full  Length 

and  Knee  Ixngth  Hosiery 500 

Knit  Outerwear  Mil Ls   500 

Knjt  Urxlcrwear  Mills 500 

Circular  Knit  Fabnc  MiUs 500 

Warp  Knit  Fabnc  Mills 500 

Knjtting  Mills 500 

Finishers  of  Broad  Woven  Fabrics  of 

Conon 1.000 

Fuii.shen:  of  Broad  Woven  Fabrics  of 

Marv Made  Fiber  and  Sdk 500 

Finishcn  of  Textiles,  N.E.C 500 

Carpets  and  Rugs 500 

Yarn  Mills  500 

Throwing  and  Winding  Mills 500 

Tlircad  MiUs 500 

Coated  Fabrics.  Not  Rubberized 1.000 

Tire  Cord  and  Fabnc 1 .000 

Nonwoven  Fabncs 500 

Cordage  and  Twme 500 

Textile  Goods.  N.E.C 500 


Major  Croup  23-AppanfJ  and  Other  Pinlshed 
Products  Made  from  fabrics  and  Similar  Materials 


;ii! 

2321 

2322 

2323 

2325 

2326 
2329 

2331 

2335 
2337 

2339 


2342 
2353 
2361 

2369 
2371 


Shirts  

Underwear  and 


Men's.  Youths',  and  Boys'  Suits,  Coats, 

and  Overcoats 

Men's  and  Boys' 
Men's  and  Boys' 

Nightwear  . . 
Men's.  Youths' 
Men's  and  Boys' 

Casual  Slacks  . 
Men's  and  Boys' 
Men's.  Youths' 

N.E.C 


and  Boys'  Neckwear  . . 
Separate  Trousers  and 


Work  Clothing 

and  Boys'  Clothing. 


Women's,  Misses',  and  Juniors'  Blouses. 

Waists,  and  Shirts 

Women's.  Misses',  and  Juniors'  Dresses  . 
Women's,  Misses',  and  Juniors'  Suits. 

Skirts,  and  Coats 

Women's.  Mtsses'.  and  Juniors' 

Outerwear.  N.E.C 

Vv\<nicn's.  Misses's.  Children's,  and 

Infants'  Underwear  and  Nightwear  .  .  .  , 
Bras-sieres.  Girdles,  and  Allied  Garments , 

Hats,  Caps,  and  .Miliinerv   

Girls',  Children's,  and  Infants'  Dresses. 

Blouses.  Waists,  and  Shirts 

Children's  Outerwear.  N.E.C 

Fur  Goods 


500 
500 

soo 

500 

500 
500 

500 

500 
500 

500 

500 

500 
500 
500 

500 
SOO 
SOO 


SIC 


DESCRIPTION 


SIZE 


2381      Dress  axxl  Work  Gloves.  Except  Knit  and 

All-Lcatlicr  500 

2384  Robes  and  Dressing  Gowns 500 

2385  Raincoats  and  Other  Waterproof  Outer 

Garments 500 

2386  leather  and  Sheep  Lmed  Clodiing 500 

2387  Apparel  Belts 500 

2389      ApparcJ  and  Accessones.  N.E.C 500 

239 1  Curuins  arxi  Drapencs 500 

2392  Hou.sc  Furr.Lshings.  Except  Curtains  and 

Draperies 500 

2393  Texole  Bags 500 

2394  Canvas  and  Related  Prtxlucts 500 

2395  Pleaang,  Decorative  and  Novelty 

Stitching,  and  Tucking  for  the  Trade  ..  500 

2396  Automotive  Trimmings,  Apparel  Finding. 

and  Related  PrcxJixts 500 

2397  S^hifHi  Ntachinc  Embroidcncs 500 

2399      Fabricated  Textile  Products.  N.E.C 500 


M^or  Croup  24-I,umlK>r  and  Wood  Products, 
Except  Furniture 


2411 
2421 

2426 
2429 
2431 
2434 
2435 
2436 
2439 
2441 

2448 
2449 
2451 
2452 

2491 
2493 
2499 


2511 

2512 
2514 
2515 
2517 


Logging 500 

Sawmills  and  Plannuig  Mills 500 

Hardwood  Dimension  and  Flooring  MiUs.  500 

Special  Prixluct  Sawmills.  N.E.C 500 

MiUwork 500 

Wcxid  Kitchen  Cabuicts 500 

Hardwood  Veneer  and  Plywood   500 

Softwood  Ven  er  and  Plywood 500 

Stmctiiral  Wcxxl  Members.  N.E.C 500 

Nailed  and  Lock  Comer  Wood  Boxes  and 

Shcx* 500 

Wood  Pallets  and  Ski-Js 500 

Wood  Conuincrs,  N.E.C 500 

Mobile  Homes 500 

Prefabricated  Wood  Buildings  and 

Components 500 

Wood  Preserving 500 

Reconstituted  Wood  Products 500 

Wood  Products.  N.E.C 500 


Major  Group  25-Funjiture  and  Fixtures 

Wood  Household  Furniture,  Except 

Upholstered 500 

Wood  Household  Furniture.  Upholstered  .  500 

.Mf tal  Household  Furniture 500 

Maa.Tsses  and  Bcdspnngs  500 

Wcxxl  Television.  Radio.  Ph^wograph. 

and  Sewmg  Machine  Cabinets 500 


No<o«    Siie  ttandirdi  prtKtvl<xl  by  •  doIl»r  agn  ($)  »re  in  miIIJon»  ofilollvs.  AH  oihcri  »r»  in  i»jmhef  o(  einrVTveci  ur.leii  ipcciFied  cxherwiK 
N.E.C:     Not  Lif-lfn  CUmiIm<1. 


19.102 


FAC  84-28    APRIL  16,  1987 

FEDERAL  ACQUISITION  REGULATION  ff  AR^ 


SIC 


DESCRIPTION 


SIZE 


25 19      Household  Funuture.  N.E.C 

2521  Wood  Office  Furniture 

2522  Office  Furmrure.  Except  Wood , 

2531      Public  Building  and  Related  Furniture  . . 

2541  Wood  Partiuons.  Sbelvmg.  Lockers,  and 

Office  and  Store  Futures 

2542  ParoDons  and  Fixmrcs.  Except  Wood... 
2591      Drapery  Hardware,  and  Window  Blinds 

and  Shades 

2599      Furmture  and  Fixmrcs.  N.E.C 

M^jor  Group  26-Paper  and  Allied  Products 


500 
500 
500 

500 

500 
500 

500 
500 


2611  Pulp  Mills 

2621  Paper  Mills 

2631  Papcrbcwrd  Mills 

2652  Set-up  Papcrboard  Boxes  

2653  Corrugated  and  Solid  Fiber  Boxes 

2655  Fiber  Cans,  Tubes,  Drums,  and  Similar 

Products 

2656  Samtary  Food  Containers 

2657  Folding  Papcrboard  Boxes 

266!  Building  Paper  and  Buildmg  Board  Mills. 

2671  Paper  Coatmg  and  Laminating  for 

Packaging   

2672  Paper  Coatmg  and  LaminaDng.  Except 

for  Packaging 

2673  Bags:  Plasocs.  Laminated,  and  Coated  . . . 

2674  Bags:  Uncoated  Paper  and  Multiwall 

2675  Die-Cut  Paper  and  Paper  Board   

2676  Saniury  Paper  Products.  N.E.C 

2677  Envelopes 

2678  Stationery  Products 

2679  Converted  Paper  Products,  N.E.C 


750 
750 

750 
500 
500 

500 
750 
750 
750 

500 

500 
500 
500 
500 
500 
500 
500 
500 


M^or  Group  27-Printing,  Publishing,  and  Allied 
Industries 


2711 
2721 
2731 

2732 

2741 

2752 
2754 
2759 
2761 
2771 
2782 

2789 
2791 


Newspapers:  Publishmg,  Pubhshing  and 

Pruitmg 

Periodicals:  Pubhshing.  Publishing  and 

Prmung 

B<K>ks:  Publishing,  Publishmg  and 

Prmtmg 

Book  Pnntmg 

Miscellaneous  Pubhshing   

Commercial  Prmang,  Lithograph 

Commercial  Prmang.  Graviirc 

Commercial  Prmung.  N.E.C 

Mamfold  Busmess  Forms 

Greeting  Card  Pubhshing 

Blankbooks,  Looseleaf  Bmdcrs  and 

Devices 

B<x)kbiixlmg  and  Related  Work 

Typcseamg 


500 

500 

500 
500 
500 
500 
500 
500 
500 
500 

500 
500 
500 


SIC 


DESCRIPTION 


SIZE 


2796      Platemaking  500 

Mnjor  Group  2S-Chemicals  and  Allied  Products 


2812 
2813 
2816 
2819 
2821 

2822 

2823 
2824 

2833 

2834 
2835 
2836 

2841 

2842 

2843 

2844 

2851 

2861 
2865 


2869 
2873 
2874 
2875 
2879 

2891 
2892 
2893 
2895 
2899 


Alkalies  and  Chlorine 

Industrial  Gases 

Inorgamc  Pigments 

Industrial  Inorganic  Chemicals,  N.E.C. 
Plastics  Materials.  SynthcQc  Resins,  and 

Noovulcanizable  Elastomers 

Synthetic  Rubber  (Vulcanizabie 

Elastomers) 

CelluJosic  Man-Made  Fibers 

Synthetic  Organic  Fibere.  Except 

CcUulosic 

Medicinal  Chemicals  and  Botanical 

Prcxlucts 

Pharmaceutical  Preparations 

Diagnosuc  Substances 

Biological  Products,  Except  Diagnostic 

Substances 

Soap  and  Other  Detergents,  Except 

Specialty  Cleaners  

Specialty  Cleaning,  Pohshing.  and 

Samtaoon  Prcparanoos 

Surface  Active  Agents.  Fmishing  Agents, 

Sulfonated  Oils  and  Assistants 

Perfumes,  Cosmetics,  and  Other  ToUet 

Prcparaoons 

Paints.  Varnishes,  Lacquers,  Enamels. 

and  Allied  Products 

Gum  and  Wood  Chemicals 

Cyclic  (Coal  Tar)  Crudes,  and  Cyclic 

Intermediates.  Dyes,  and  Orgamc 

Pigment  (Lakes  and  Toners) 

Industrial  Organic  Chenucals.  N.E.C.  ... 

Nitrogenous  Fertilizers 

Phosphadc  FerdUzcrs 

Fertilizers,  Mixmg  Only , 

Pcsocides  and  Agriculmral  Chemicals, 

N.E.C 

Adhesives  and  Sealants 

Explosives 

Prmtmg  Ink  

Carbon  Black 

Chemicals  and  Chemical  Preparaiioos. 

NEC 


1,000 
1,000 
1,000 
1,000 

750 

1.000 
1.000 

1,000 

750 
750 
SOO 

500 

7S0 

500 

500 

500 

500 
500 


750 

1,000 

1.000 

500 

500 

500 
500 
750 
500 
500 

500 


Major  Group  29-Petroleum  ReTming  and  Related 
Industries 

2911      Petroleum  Refining' 1.500 

2951  Pavmg  Mixtures  and  Blocks 500 

2952  Asphalt  Felts  and  Coanngs 750 

2992      Lubncatmg  Oils  and  Greases 500 

2999      Products  of  Petroleum  and  Coal,  N.E.C.       500 


19-5 


No««:  Size  lundirdt  preceded  b>  •  dollif  Bgn  (S)  arc  in  million]  ofdoUtn.  Alt  olheri  tn  in  number  oCemployeet  unleu  (f«cirie<l  otherwise. 
N.E.C  :     Noi  ElMwIiere  Cbmried. 
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FAC  84—2?.    APRIL  16,  1987 

PART  19-SMALL  BUSINESS  AND  SMALL  DISADVANTAGED  BUSINESS  CONCERNS 


19.102 


SIC 


DESCRIPTION 


SIZE 


SIC 


DESCRIPTION 


SIZE 


Mnjor  Group  30-Rubber  «nd  Miscellaneous  Plastics 
Products 


3011 

3021 
3052 
3053 
3061 

3069 
3081 
3082 
3083 
3084 
3085 
3086 
3087 

3088 
3089 


Tires  and  Inner  Tubes*    

Rubber  anJ  Plastics  Footwear 

Rubber  aiiJ  Plastics  Ho.se  and  Belling  ... 
GasJccts.  Packing,  and  Sealing  Devices... 
Molded,  Extpjdtxl.  and  Lathe-CuJ  Rubber 

Mechanical  Goods 

Fabncatcd  Rubber  Products.  N.E.C 

Ufvsupportcd  Sheet  and  Film 

Unsupponcd  Profile  Shapes 

Laminated  Plate  and  Sheet 

Pipe 

Bottles 

Plastics  Foam  Products 

Custom  Compounding  of  Purchased 

Rcsuis  

Plumbing  Fwtures 

Plastics  Products,  N.E.C 


1.000 

1.000 

500 

500 

500 
500 
500 
500 
500 
500 
500 
500 

500 
500 
500 


Major  Group  31 -Leather  and  Leather  Products 

3111      Lcatlier  Tanning  and  Fmishing   500 

3131  B<^K>i  and  Shoe  Cut  Sn>ck  and  Fiodmgs  ..  500 

3142  House  Slippers 500 

3143  Men's  Footwear.  Except  Athletic 500 

3144  Women's  FiHXwear.  Except  Athletic 500 

3149      Footwear.  Except  Rubtier.  N.E.C 500 

3151      Leather  Gloves  and  Mitteos 500 

3161      Luggage  500 

3171  Women  s  Handbags  and  Purses 500 

3172  Personal  Leather  Goods.  Except  Women's 

Handbags  and  Purses 500 

3199      Leather  Goods,  N.E.C 500 


Major  Group  32-Stone,  Clay,  Gla.ss,  and  Concrete 
Products 

3211      Flat  Glass 1.000 

3221      Glass  Conuiners  750 

3229      Pressed  and  Blown  Glass  and  Glasswear, 

NEC 750 

3231      Glass  Products.  Made  of  Purchased  Glass  500 

3241      Cement.  Hydraulic 750 

3251      Brick  and  Structural  Clay  TUc 500 

3253      Ceramic  Wall  and  Floor  Tile 500 

3255      Clay  Refractories 500 

3259      Structural  Clay  Products.  NEC 500 

3261  Vitreous  Chma  Plumbing  Fixtures  and 

China  and  Earthenware  Fittmgs  and 

Bathroom  Accessoncs 750 

3262  Vitreous  China  Table  and  Kitchen 

Articles 500 

3263  Fine  Earthenware  (WTiitewarc)  Table  and 

Kitchen  Anicles 500 

NcXrt:  Sii«  iundardj  precwJwl  bv  •  doIUr  Bgn  ($)  if*  in  millions  of  doIUrj    All  o«her»  ire  in  number  o(  employeei  unlea  ipecified  o«herwu<. 
N  E  C:     Not  EUc«here  CUuified. 

19-6.1 


3264      Porcelain  Electrical  and  Elcctromc 

Supplies 500 

3269      Pottery  Products.  N.E.C 500 

3271  Concrete  Block  and  Brick 500 

3272  Concrete  Products.  Except  Block  and 

BrKk  500 

3273  Rcjdy  Mixed  Conaete 500 

3274  lAine  500 

3275  G>  psiun  Products 1 .000 

3281      Cut  Sttxie  and  Stone  Products  .  .t 500 

3291  Abrasive  Prixlucts 500 

3292  Asbestos  Products 750 

3295  Mirxrrals  and  Earths.  Ground  or 

OthcrwLSc  Treated •. . .  500 

3296  Mineral  Wi*  .1 750 

3297  Nonclay  Refractories 750 

3299     NoruneuHic  Mmcral  Products.  N.E.C.    ..  500 


Miuor  Group  33-Primar>  Metal  Industries 

Blast  Furnaces  (Including  Coke  Ovens). 

Siecl  Works,  and  Rolling  MiUs 1 .000 

Electomcullurgical  Pnxlitts 750 

Steel  V».ue  Drav^ing  and  SiccI  Nails  and 

Spikes  1.000 

Cold  Rolled  Steel  Sheet,  Stnp,  and  Bars  .  1.000 

Steel  Pipe  and  Tubes 1 .000 

Gray  Iron  Foutxlncs 500 

MaUcable  Iron  Foundries 500 

Steel  Investment  FcHindrics 500 

Steel  Fourxlnes,  NEC.    500 

Prunary  Smelting  and  Refining  of  Copper  1.000 

Primary  Producuon  of  Aluminum 1.000 

Primary  Nonfcrrous  Metals.  N.E.C 500 

Secondary  Smclung  and  Refining  of 

Nonfcrrous  Metals 500 

Rolling.  Drawing,  and  Extrudmg  of 

Copper 750 

Alummum  Sheet.  Plate,  and  Foil  750 

Aluminum  Extruded  Products 750 

Aluminum  Rolling  and  Drawing.  N.E.C.  750 
RoUmg.  Drawing,  and  Extr\iduig  of 

Nonferrous  Mculs.  Except  Copper  and 

Aluminum 750 

Drawmg  and  Insulating  of  Nonfcrrous 

Wire 1.000 

Alummum  Die  Ci-stin? s 500 

Nonfcrrous  Die  Castint,s.  Except 

Aluminum 500 

Alununum  FiTundrics  . 500 

Copper  FiHindrics   500 

Nonfcrrous  Foundnes.  Except  Aluminum 

and  Copper 500 

Metal  Heat  Trcatmg 750 

Primary  Ktctal  Products.  N.E.C 750 


3312 

3313 
3315 

3316 
3317 
3321 
3322 
3324 
3325 
3331 
3334 
3339 
3341 

3351 

3353 
3354 
3355 
3356 


3357 

3363 
3364 

3365 
3366 
3369 

3398 
3399 


\ 


19.102 


FAC  84—28    APRIL  16,  1987 

FEDERAL  ACOUlSmON  REGULATION  (FAR) 


SIC 


DESCRIPTION 


SIZE 


SIC 


Msjor  Group  34-Fabricated  Metal  Products,  Except 
Machinery  and  Traasportation  Equipment 

3411  Metal  Cans I.OOO 

3412  Metal  Sh(^>ppuig  Barrels.  Drums.  Kegs. 

and  Pails 500 

3421      Cutlery  500 

3423      Hand  and  Edge  Tools.  N.E.C 500 

3425      Hand  Saws  and  Saw  Blades 500 

3429      Hardware,  NEC 500 

3431  Enameled  Iron  and  Metal  Sanitaiy  Ware  .  750 

3432  Plumbing  Fixture  Fittings 500 

3433  Heatmg  Equipment.  Except  Electric 500 

3441  Fabncatcd  Structural  Metal  500 

3442  Metal  Doors.  Sash,  and  Trun 500 

3443  Fabricated  Plate  Work  (Boiler  Shops) 500 

3444  Sheet  Mcul  W  ork 500 

3446     Architectural  and  Ornamental  Metal  Work  SCO 

3445  Prefabncatcd  Metal  Buildings  and 

Conipixients 500 

3449      MLScellana^us  Metal  Work 500 

3451      Screw  Machine  Pioducts 500 

34^     Bolts.  Nuts.  Screws.  Rivets,  and  Washers  500 

3462  Iron  and  Steel  Forgings 5(X) 

3463  Nonferrous  Forgings 500 

3465  Automotive  Stampmgs 5(X) 

3466  CrowtLs  and  Closures  500 

3469      Metal  Stampmgs.  N.E.C 500 

3471      Elcctroplatuig.  Plating.  Poiishmg, 

Anodizing,  and  Colormg 500 

3479     Coating.  Engravmg,  and  Allied  Services. 

N.E.C 500 

3482  Small  Amis  Anunumtion 1 .000 

3483  AnuuunitioQ.  Except  for  Small  Arms. 

N.E.C 1.500 

3484  Small  Arms  1.000 

3489      Ordnance  and  Accessories.  N.E.C 500 

3491  Industnal  Valves 500 

3492  Fluid  Power  Valves  and  Hose  Fittings  ...  500 

3493  Steel  Sprmgs.  Except  Wire  500 

3494  Valves  and  Pipe  Fitungs.  N.E.C 500 

3495  Wire  Spnngs  500 

3496  Mtscellancous  Fabricated  Wue  Products..  500 

3497  Metal  FoU  and  Leaf 500 

3498  Fabncaicd  Pipe  and  Fabricated  Pipe 

Fittings 500 

3499  Fabricated  Metal  Products.  N.E.C 500 


Major  Group  35-Machinery,  Except  Electrical 

3511      Steam.  Gas,  and  Hydraulic  Turbines  and 

Turbine  Generator  Set  Units 1 .000 

3519      Internal  Combusuon  Engines.  N.E.C.    ...   1.000 

Noiet    Size  tuncUrds  r<rec«d»j  by  ■  dolbr  sgn  (S)  irc  in  mitlions  of  dollars. 
NEC:     Na  El>ewhere  Ctamficd 


DESCRIPTION 


SIZE 


3523  Farm  Machinery  and  Equipment 5(X) 

3524  Garden  Tractors  and  Lawn  and  Garden 

Equipment 500 

3531  Construe 000  Machuiery 750 

3532  Mimng  Machinery  and  Equipment. 

Except  Oil  Field  Machinery  and 

Equipment 500 

3533  Oil  Field  Machinery  and  Equipment 500 

3534  Elevators  and  Moving  Stairways 500 

3535  Conveyors  and  Conveying  Equipment 500 

3536  Hoists,  Cranes,  and  Monorails 500 

3537  Industrial  Trucks  and  Tractors    750 

3541  Machine  Tools.  Metal  Cutong  Types 500 

3542  Machine  Tools.  Meul  Forming  Types  ...  500 

3543  Industnal  Patterns 500 

3544  Special  Dies  and  Tools,  Die  Sets.  Jigs 

and  Fixtures,  and  Industnal  Molds  ....  500 

3545  Machine  Tool  Accessories  and  Mcasunng 

Devices 500 

3546  Power  Driven  Hand  Tools 500 

3547  Rolling  Mill  Machinery  and  Equipment  . .  500 

3548  Welding  Apparatus  500 

3549  Metalworking  Machinery.  N.E.C    500 

3552  Textile  Machmery 500 

3553  Woodworking  Machinery 500 

3554  Paper  Industncs  Machinery 500 

3555  Printing  Trades  Machinery 500 

3556  Food  Products  Machmery 500 

3559      Special  Industry  Machinery,  N.E.C 500 

3561  Pumps  and  Pumpmg  Equipment.  Except 

Fluid  Power  Pumps 500 

3562  Ball  and  Roller  Bearings 750 

3563  Air  and  Gas  Compressors 500 

3564  Blowers  and  Exhaust  and  Ventilation 

Fans 500 

3565  Packaging  Machinery 500 

3566  Speed  Changers,  Drives,  and  Gears 500 

3567  Industnal  Furnaces  and  Ovens 500 

3568  Mechanical  Power  Transmission 

Equipment.  N.E.C 500 

3569  General  IndiLStrial  Machinery,  N.E.C.     ..  1.000 

3571  Computers 1.000 

3572  Computer  Storage  Devices 1.000 

3575      Computer  Terramals 1.000 

3577  Computer  Pcnpberal  Equipment,  N.E.C.  I.OOO 

3578  Calculating  and  Accounting  Machines 1.000 

3579  Office  Machines.  N.E.C 500 

3581  Automatic  Merchandismg  Machmcs 500 

3582  Commercial  Laundry.  Dry  Clcaiung.  and 

Pressing  Machmes 500 

3585  Refrigeration  and  Heatmg  Equipment 750 

3586  Measunng  and  Dispensing  Pumps 500 

3589      Service  Industry  Machmes,  N.E.C 500 

3592     Carburetors.  Pistons.  Piston  Rings,  and 

Valves 500 

M  oOten  mn  in  number  of  mtifkiyam  «nW«t  ^wcified  oiherwitt. 
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SIC 


3669 

3671 
3672 
3674 
3675 
3676 
3677 

3678 
3679 
3691 
3692 
3694 

369? 
3699 


DESCRIPTION 


SIZE 


3593  Fluid  Power  Cylinders  and  Actuators 

3594  Fluid  Power  Pumps  and  Motors 

35%  Scales  and  Balance.  Except  Laboratory  . . 

3599  Machinery.  Except  Electncal.  N.E.C.  . . . 

M^or  Group  36-EI«:trk:«l  and  Electronic 
Machinery,  F^guivMnt-nt  and  Supplies 

Power.  DLstnhuuon  and  Specialty 

Transformers 

Switchgeai  and  Switchboard  Apparatus..  < 

Motors  and  Croicrators , 

CarN,>n  and  Graphite  Pnxlucts 

Relays  and  Industrul  Controls 

Elcctiica]  Indastruil  Apparatus.  N.E.C.     . 

HouLSchold  Coiiking  [equipment , 

Household  Rcfrigeraiors  and  Home  and 

Farm  Freezers   

Housch<ild  Laundry  Equiptncni 

Electric  Hixisewarc-s  and  Fans 

Household  Vacuum  Cleaners 

Household  Appliances.  NEC 

Eicctiic  Lamps 

Current  Carrying  Wiring  Devices 

NorKuncn!  Carrying  Wiring  Devices 

RcsidennaJ  Elcctnc  Lighting  Futures  .... 
Commercial.  Indusirui,  and  Institutional 

Electric  Lighting  Futures 

Vehicular  Lighting  Equipment 

Lighting  Equipraeni.  N.E.C 

Radio  and  TelevLsion  Receiving  Sets. 

Except  CiximumKation  Types 

Phonograph  Records  and  Pre-Rccordcd 

Magnetic  Tape 

Telephone  and  Telegraph  Apparatus 

Racho  and  TV  ComnmnicaiMins  Systems 

and  Equipfnent.  and  Broadcast  and 

Studio  Equipment 

Other  CoinmunicaDOQS  Equipment, 

C 


3612 

.1613 
.1621 

Jo25 
3629 
3631 
3632 

i6J3 
3634 
3635 
3639 

^Ml 
364J 
3644 
3645 
3646 

3647 
3648 
3651 

3652 

3661 
3663 


500 
500 
500 
500 


750 
750 
1. 000 
750 
750 
500 
750 

1.000 
1.000 
750 
750 
500 
1.000 
500 
500 
500 

500 
500 
500 

750 

750 
1.000 


N.E. 


ElecnoQ  Tubes 

Pruitcd  Circuit  Boards 

Semiconductors  and  Related  Devices 

Electronic  Capacitors 

Resistors,  for  Electronic  Applications  .... 
ElectToiuc  Cods.  Transformers,  and  Other 

Inductors 

Connectors,  for  Elecuotuc  Apphcabotis  . . 

Electronic  Components,  N.E.C 

Storage  Baitcnes 

Prunary  Batteries.  Drv  aivl  Wet 

ElectTKal  Equipment  for  kiitnul 

QimhuitKB  Ejigmes 

Recording  Media 

ElectrKal  Equipment,  and  Supplies, 

N.E.C 


750 

750 
750 
500 
500 
500 
500 

500 
500 
500 
500 
1.000 

750 
1.000 

500 


SIC 


DESCRIPTION 


SIZE 


M»ior  Group  37-TransporUtioa  Equipment 


3711 

3713 
3714 
3715 
3716 
3721 
3724 
3728 
3731 
3732 
3743 
3751 
3761 
3764 


3769 

3792 
3795 
3799 


Molar  Vefaicles  and  Passenger  Car  Bodies 

Truck  and  Bus  Bodies 

Motor  Vehicle  Parts  and  Accessories 

Truck  Trailers 

Motor  Homes 

Aircraft 

Aircraft  Engines  and  Engine  Parts 

Aircraft  FAjuiptncni.  N.E.C." 

Shrptniilding  and  Repairing 

Boat  Building  and  Repairing   

Pjiiroad  Fxiiiipment 

Motorcycles,  Bicycles,  and  Parts 

Guided  Missiles  and  Space  Vehicles 

Guided  Missile  and  Space  Vehicle 
Propulsion  Units  and  Propulsion  Umt 
Parts 

Cmided  Missile  and  Space  Vehicle  Parts 
and  Auxiliary  Equipnicnt.  N.E.C 

Travel  Trailers  and  Campers 

Tanks  and  Tank  Cooiponcns 

Transp^irtatKin  Equipment,  N.E.C 


1.000 

500 

500 

500 

1. 000 

1,500 

1.000 

1.000 

1.000 

500 

1.000 

500 

1,000 


1.000 

1.000 

500 

1.000 

500 


Major  Group  3^-Measi)ring.  Anaiyring,  ard 

Controlling  laslruments;  PhotoRraphic,  Medical,  and 

Optical  Goods;  Watches  and  CkKks 

Search.  Deiccuoo.  NavigatK>n.  and 

Guidance  Systems  aiKl  In.strun)cnts  ....      750 

IjNwaiory  Apparatus  and  Furniture 500 

AutomatK  Controls  for  RcguLaung 

Residential  and  Commercial 

EnvirormKrnts  and  Appliances 500 

Industrul  Instruments  for  Measurement. 

Display,  and  Control  of  Process 

Variables,  and  Related  ProdiKU 500 

Ttxalumg  Fluid  Meters  and  Countuig 

DevKCs 500 

Instruments  for  Measuring  and  Testing  of 

Electricity  and  ElectrKal  Signals 500 

Arulytical  Instruments 500 

Optical  lastruments 500 

Measuring  and  Controlling  Devices. 

NEC 500 

SurgKal  and  McdKal  Instruments  and 

Apparatus   500 

Orth<>pedK-.  ProsihetK.  and  Surgical 

ApplLanv.es  and  Supplies 500 

Dcnul  Equiproeni  and  Supplies 500 

X-Ray  Apparatus  and  Tubes   500 

Electr<inKdiGal  and  Electro  Therapeutic 

ApparaiTis  500 


3812 

3821 
3822 


3823 


3824 

3825 

3826 
3827 
3829 

3841 

3842 

3843 
3844 
3&45 
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FAC  84—28    APRIL  16,  1987 

FEDERAL  ACQUISITION  REGULATION  (FAR) 


SIC 


DESCRIPTION 


SIZE 


3851      Ophthahnic  Goods 500 

3861      Photographic  Equipment  and  Supplies....  500 
3873      Watches.  Clocks,  Clockwork  Operated 

Devices,  and  Parts 500 


Major  Group  39-MLsceIlaneous  Manufacturing 
Industries 

3911      Jewelry.  Precious  Metal 500 

3914  Silverware,  Plate  Ware,  and  Stainless 

Steel  Wue 500 

3915  Jewelers'  Findings  and  Materials,  and 

Lapidary  Work 500 

3931      Musical  Instruments 500 

3942      DoUs 500 

3944     Games.  Toys,  and  Children's  Vehicles; 

Except  [>olIs  and  Bicycles   500 

3949      Sporung  and  Athleoc  Goods.  N.E.C.    ...  500 

3951  Pens.  Mechanical  Pencils,  and  Parts 500 

3952  Lead  Pencils.  Crayons,  and  Artists' 

Materials 500 

3953  Marking  Devices 500 

3955      Carbon  Paper  and  Inked  Ribbons 500 

3961      Costume  Jewelry  and  Costume  Novelties. 

Except  Precious  Metal 500 

3965      NecdJcs.  Pms.  Bunons.  and  Clothing 

Fasteners 500 

3991      Brooms  and  Brushes 500 

3993      Signs  and  Advertismg  Displays 500 

3995  Bunal  Caskets  500 

3996  Linoleum,  Asphaltcd-Felt-Basc.  and  Otlicr 

Hard  Surface  Floor  Coverings.  N.E.C.  500 

3999      Manufacturing  Industries,  N.E.C 500 


DIVISION  E-TRANSPORTATION. 

COMMLTSICATIONS,  ELECTRIC,  GAS  AND 

SANITARY  SERVICES 

M^or  Group  40-Railroad  Trarisportafion 

4011      Railroads,  Linc-HauI  Operating 1.500 

4013     Switching  and  Tenmiul  Establishments  . .     500 


Major  Group  41 -Local  and  Suburban  Transit  and 
Interurban  Highway  Passenger  Traasportation 

4111 
4119 
4121 
4131 


4141 


Local  and  Suburban  Transit $3.5 

Local  Passenger  Transportation.  N.E.C.   .  $3.5 

Taxicab $3.5 

Intercity  and  Rural  Highway  Passenger 

Transportation $3.5 

Local  Passenger  Transportabon  Charier 

Service $3.5 


SIC 


DESCRIPTION 


SIZE 


4142      Passenger  Transportation  Charter  Service. 

Except  Local $3  5 

4151      School  Buses  $3.5 

4173      Bvs  Terminal  and  Service  Facilities $3.5 


Major  Group  42-Motor  Freight  Transportation  and 
Warehousing 

4212  Local  Trucking  Without  Storage'  $12.5 

4213  Trucking.  Except  Local $12.5 

4214  Local  Truckmg  With  Storage $12.5 

4215  Courier,  Services,  Except  By  Air $12.5 

4221  Farm  Product  Warebousmg  and  Storage. .  $12.5 

4222  Refrigerated  Warebousmg $12.5 

4225  General  Warehousing  and  Storage $12.5 

4226  Special  Warebousmg  and  Storage. 

NEC $12.5 

4231      Termma]  and  Joint  Terminal  Maintenance 
Facihues  for  Motor  Freight 
Transportation $3.5 


Major  Group  44-\Vater  Transporiation* 

4412      Deep  Sea  Foreign  Transponauon  of 

Freight 500 

4424      Deep  Sea  Domestic  Transportation  of 

Freight 500 

4432      Freight  Transportation  on  the  Great  Lakes       , 

and  Saint  Lawrence  Seaway 500 

4449     Water  Traasportation  of  Freight.  N.E.C.  500 

4459      Local  Water  Transponauon.  N.E.C 500 

4481  Deep  Sea  Transportation  of  Passengers. 

Except  by  Ferries 500 

4482  Femes 500 

4489      Water  Traosporution  of  Passengers. 

N.E.C. 500 

4491  Marme  Cargo  Handlmg  $12.5 

4492  Towing  and  Tugboat  Services $3.5 

4493  Marmas $3.5 

4499      Water  Transportation  Services.  N.E.C.   . .  $3.5 


M^jor  Group  45-Transportation  by  Air* 

4512  Air  Transportation.  Scheduled ♦1.500 

4513  Air  Courier  Services M.500 

4522      Air  Transporaoon,  Nonscheduled •1.500 

4581  Services  Related  to  Air  Transporuoon  . . .    $3.5 


Major  Group  46-Pipe  Lines,  Except  Natural  Gas 

4612  Crude  Petroleum  Pipe  Lines 1,500 

4613  Refined  Petroleum  Pipe  Lines 1.500 

4619      Pipe  Lines.  N.E.C $17.0 


Nou»;  Sim  lUndanJi  pnoaOea  by  •  doIlM  sgn  (S)  •»•  in  milliooi  of  doIWt.  All  otfwrt  *n  in  mimber  <rf  •mpkyoei  mirnm  tpMifMa  otherwise. 
N  B.C.:    Nol  Ebewhcrc  Ckuir>e<i. 

19-6.3 


Notes:  Size  tunderds  preceded  by  ■  dollar  Bgn  (S)  arc  tn  millions  oT  dolltrs.  All  others  are  in  number  of  cmployeet  unless  speciTied  otherwise. 
N.E.C:    Not  Elsewhere  CUuified. 
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SIC 


DESCRIPTION 


SIZE 


M^jor  Groop  47-Tr»nsiK>rtation  Services 

Travel  Agencies ••$3. 5 

T(xir  Operators $3.5 

Arranttaimii  of  Pisscngcr  Traxi-fportatioo. 

N  EC $3.5 

freight  Forwarding  and  Arrangement $12.5 

Railroad  Car  Rental $3.5 

Packing  and  Crating $12.5 

!n5p<x[)i«i  Services.  Fued  Facilities. 

N.E.C $3.5 

Services  locidenul  (o  Transportaboo. 

NEC $3.5 


4''24 
4  ■'25 
4^2') 

4731 
4741 

478:^ 

4"?  85 

4789 


4812 
4813 

4832 
4833 
4841 
4899 


MiOor  Croup  48-Comrnunications 

Radio  TclephoQC  Communication  Services  1.500 
Telephone  Communications.  Except  Radio 

Telephone 1.500 

Radio  Broadcasting $3.5 

Tclcvisun  Stations $7.0 

Cable  and  Other  Pay  TV $7.5 

Communicanons  Services,  N.E.C $7.5 


M^jor  Group  49-Electrk,  Gas,  and  Sanitary  Services 

4911      Electric  Services  "4 

4941      Water  Supply $3.5 

4952  Sewage  Systems $3.5 

4953  Refuse  Systems" $6.0 

4959      Saniury  Services.  N.E.C 

4961      Steam  Supply $6.0 

497 1      Irrigauon  Systems $3.5 

DIVISION  F-WHOLESALE  TRADE 
M^or  Croup  50-DurabIe  Goods 


5012 
5013 
5014 
5015 
5021 
5023 
5031 
5032 
5033 
5039 
5043 
5044 
5045 

5046 
5047 
5048 
5049 
5063 


Automobiles  and  Other  Motor  Vehicles  . 
Motor  Vehicle  Pans  and  Supplies,  New. 

Tires  and  Tubes 

Motor  Vehicle  Parts,  Used 

Fumimre 

Home  Furnishings 

Lumber.  Plywood,  and  Miliwork 

Brick.  Stone,  and  Related  Products 

Roofmg,  Siding,  and  Insulauon 

Construction  Matcnals.  N.E.C 

Photographic  Equipment  and  Supplies . . . 

Office  Equipment 

Computers  and  Computer  Peripheral 

Equipment  and  Software 

Cotrnncrcial  Equipment.  NEC 

Medical  and  Hospital  Equipment 

Ophthalmic  Goods 

Professional  Equipment.  N.E.C 

Electrical  Apparatus  and  Equipment 


SIC 


DESCRIPTION 


SIZE 


fJ.5 

5111 

t6.0 

5112 

t3.5 

5113 

5122 

5131 

5136 

100 

100 

5137 

100 

100 

5139 

100 

5141 

100 

5142 

100 

5143 

100 

5144 

100 

5145 

100 

5146 

100 

5147 

100 

5148 

5149 

100 

5153 

100 

5154 

100 

5159 

100 

5162 

100 

5169 

100 

5171 

5064  ElcctTKaJ  Appliances.  Television  and 

Radm  Sets 100 

5065  Electronic  Parts  and  Equipment...; 100 

5072      Hardware   100 

5074  Plumbing  and  Hcaung  Equipment  and 

Supplies  (Hydronics) 100 

5075  Warm  Air  Hcaung  and  Air  ConditioQing 

Equipment  and  Supplier   100 

5078      Rrfrigeraticm  Equipment  and  Supplies    ..  .  100 

5082  Consirucooo  and  Mining  Machiocry  and 

Equipment 100 

5083  Farm  and  Garden  Machinery  and 

Equipment 100 

5084  IndustruJ  Machmcry 100 

5085  hidustiul  Supplies 100 

5087  Service  Estabhshmcnt  Equipment  and 

Supplies 100 

5088  Transporuiion  Equipment  and  Supplies. 

Except  Motor  Veliiclcs 100 

5091  Sporung  and  Recrcauonal  Goods 100 

5092  Toys  and  H^>bby  Groups  and  Supplies  .    .  100 

5093  Scrap  and  Waste  Materials 100 

5094  Jewelry.  Watches.  Diamonds  and  Other 

Prccwus  Stones 100 

5099      Durable  Goods.  N.E.C.     100 


MAJor  Group  5I-WholesaIe  Trade-Nondurabk  Goods 

Printing  and  Writing  Paper 100 

Stanoncry  Supplies 100 

Indu.strul  arKJ  Personal  Service  Paper 100 

Drugs.  Drug  Propricurics.  and  Druggists' 

Siuidrics 100 

Piece  GcKxIs  and  Notions 100 

Men's  and  Boys'  Clothing  and 

Fumi!ihings 100 

Women's.  Children's  and  Infants' 

Clotliing  and  Accessories 100 

Footwear 1 00 

Grocenes.  General  Line 100 

Frozen  Foods 100 

Dauy  Products 100 

Poultry  and  Poultry  Products 100 

Confectionery 100 

Fish  and  Se.afcxxls 100 

Meats  and  Meat  PrtxJucts 100 

Fresh  Fruits  and  Vegetables 100 

Groceries  and  Related  Products.  N.E.C.  100 

Grain 100 


LivcsKxk    100 

Farm-Product  Raw  Materials.  N.E.C.   ...  100 

Plasties  Materials  and  Basic  Shapes 100 

Chemicals  and  Allied  Products.  N.E.C.    .  100 

Petroleum  Bulk  Stations  and  Terminals  . .  100 
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SIC 


DESCRIPTION 


SIZE 


5172      Petroleum  and  Petroleum  Products 

Wholesalers,  Except  Bulk  StaDons  and 

Terminals  100 

5181  Beer  and  Ale 100 

5182  Wines  and  Distilled  Alcoholic  Beverages  .  100 

5191  Farm  Supplies  100 

5192  Books.  Penodicals.  and  Newspapers 100 

5193  Flowers  and  Florists'  Supplies 100 

5 194  Tobacco  and  Tobacco  Products 100 

5 198  Paints.  Varnishes,  and  Supplies 100 

5199  Nondurable  Goods.  NEC 100 

DIVISION  G-RETAIL  TRADE 

NUjor  Group  52-Building  Materials,  Hardware, 
Garden  Supply,  and  Mobile  Home  Dealers 

5211      Lumber  and  Other  Building  Materials 

Dealers  $3.5 

5231      Paint.  Glass,  and  Wallpaper  Stores $3.5 

5251      Hardware  Stores $3.5 

5261      Retail  Nurseries,  Lawn  and  Garden 

Supply  Stores $3.5 

5271      Mobile  Home  Dealers $6.5 


Major  Group  53-General  Merchandise  Stores 

5311      Department  Stores $13.5 

5??!      Variety  Stores $5.5 

5399      ML'xreliancous  General  Merchandise 

Stores $3.5 

M^or  Group  54-Food  Stores 

5411      Grocery  Stores $13.5 

5421      Meat  and  Fish  (Seafood)  Markets $3.5 

5431      Fruit  Stores  and  Vegcuble  Markets $3.5 

5441  Candy,  Nut.  and  Confectionery  Stores  ...  $3.5 

5451      Dairy  Products  Stores $3.5 

5461      Retail  Bakenes $3.5 

5499      Miscellaneous  Food  Stores $3.5 

Major  Group  55-Automofive  Dealers  and  Gasoline 
Ser\ice  Stations 

5511  Motor  Vehicle  Dealers  (New  and  Used)  .  $11.5 

5521  Motor  Vehicle  Dealers  (Used  Only) $1 1.5 

5531  Auto  and  Home  Supply  Stores $3.5 

5541  Gasoline  Scr\ice  Stations $4.5 

555 1  Boat  Dealers $3.5 

5561  Recreational  Vehicle  Dealers $3.5 

5571  Motorcycle  Dealers $3.5 

5599  Automouvc  Dealers.  N.E.C." $3.5 

M^jor  Group  56-Apparel  and  Accessory  Stores 

5611      Men's  and  Boys'  Clothmg  and 

Furmshings  Stores $4.5 

5621      Women's  Rcady-to-Wear  Stores $4.5 


SIC 


DESCRIPTION 


SIZE 


5632      Women's  Accessory  and  Specialty  Stores.  $3.5 

5641      Children's  and  Infants'  Wear  Stores $3.5 

5651      Family  Clothmg  Stores $4.5 

5661      Shoe  Stores ^  $45 

5699     Miscellaneous  Apparel  and  Accessory 

Stores $3.5 


M^or  Group  57-Fiirruture,  Home  Funushings,  and 
Equipment  Stores 

5712  Furmture  Stores $3.5 

5713  Floor  Cove rmg  Stores $3.5 

5714  Drapery.  Curiam,  and  Upholstery  Stores  .  $3.5 
5719     Miscellaneous  Home  Funiishing  Stores.  . .  $3.5 

5722      Household  AppliaiKC  Stores $4  5 

5731      Radio,  Television  and  Elcctromcs  Stores  .  $4.5 

5734  Computer  and  Software  Stores $4.5 

5735  Record  and  Prerecorded  Tapes  Stores $4.5 

5736  Musical  bstrurocnt  Stores $3.5 


M«jor  Group  58-Eating  and  Drinking  Places 

5812      Eating  Places  (Except  Food  Services) $3.5 

5812  Food  Services $10.0 

5813  Drinking  Places  (Alcohohc  Beverages)  .. .    $3.5 


M^'or  Group  59-Miscellaneoiis  Retail 

59 12      Drug  Stores  and  Proprietary  Stores 

592 1      Liquor  Stores 

5932      Used  Merchandise  Stores 

5941  Sporting  Goods  Stores  and  Bicycle  Shops 

5942  Book  Stores 

5943  Stationery  Stores 

5944  Jewelry  Stores 

5945  Hobby,  Toy,  and  Game  Shops  

5946  Camera  and  Photographic  Supply  Stores  . 

5947  Gift.  Novelty,  and  Souvenir  Shops 

5948  Luggage  and  Leather  Goods  Stores 

5949  Sewing.  Needlework,  and  Piece  Goods 

Stores 

5961  Mail  Order  Hoases 

5962  Automatic  Merchandising  Machine 

Operators 

5963  Direct  Selling  Esublishments 

5983  Fuel  Oil  Dealers  

5984  Liquefied  Peu-oleum  Gas  (Bottled  Gas) 

Dealers  

5989  Fuel  Dealers,  N.E.C 

5992  Florists 

5993  Cigar  Stores  and  Stands 

5994  News  Dealers  and  Newsstands 

5995  Opticians  Stores 

5999  Miscellaneous  Retail  Stores,  N.E.C 


$3.5 

$3.5 

$3.5 

$3.5 

$3.5 

$3.5 

$3.5 

$3.5 

$3.5 

$3.5 

$3.5 

$3.5 

$12.5 

$3.5 

$3.5 

$6.0 

$3.5 

$3.5 

$3.5 

$3.5 

$3.5 

$3.5 

$3.5 

NcMM    Sits  iundardt  prac«<l«d  by  ■  dollar  agn  (S)  •>•  i«  milliani  of  dolUn.  AO  oihcrt  trt  m  lumbec  ofemployeet  unle* 
N.E.C:     Not  Ebewhera  CUuiOod. 


^<«cirted  cxhcrwiu. 


19-6.5 


Notes:  Size  UMnUrdi  preceded  by  •  <loIUi  ngn  (S)  ut  in  millioni  of  dolltn.  AD  othen  are  in  number  of  employee!  unless  speciOed  otherwise. 

N.E.C;     Not  tlje*hore  CUsiifitx) 
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SIC 


DESCRIPTION 


SIZE 


SIC 


DIVISION  H-FINANCE.  INSURANCE,  AND 
RKAL  EST  ATE '» 

MiUor  Group  60-Bankiiig 

6021  National  Banks "$100 

6022  Stale  Qwimercial  Banks '♦$100 

6029      Cixnmcrcial  Batiks,  N.E.C "$100 

6035      Savings  Institutmiis,  Federally  Chartered  ."$100 
(yOM)      Savings  Insurutuins.  Ncx  Federally 

Chartered '*$100 

Migor  Croup  63-In.surar»ce 

633 1      Fire.  Mannc.  and  Ca.sualry  lasurance 1.500 

Major  Group  64- Insurance  Agents,  Brokers,  and 
StTvice 

Mil      Insurance  Agents.  Brokers,  and  ScrvKC  ..     $3.5 

Mjgor  Croup  65  -  Real  Estate 

6515      Operators  of  Rcsidcnual  Mobile  Home 

Sites $3.5 

-  Leasing  of  Building  Space  to  Federal 

GovcrTinicnt  by  Owners" $10.0 

6531      Real  Esutc  AgcnLs  aixl  Managers '»$L0 

DIVISION  I-SERVICES 

Mjyor  Group  70-Hotek,  Rooming  Houses,  Camps, 
and  Other  Lodging  Ilaces 

701 1  Hotels.  Motels,  and  Tounst  Courts $3.5 

7021  Rooming  and  Boarding  Houses $3.5 

7032  Sporting  and  Recreational  Canips $3.5 

7033  Trailcring  Parks  and  Camp  Sites  for 

Transients $3.5 

7041      Organization  Hotels,  and  Lodging 

Houses,  on  Membership  Basis $3.5 

Major  Croup  72-Fersonal  Services 

7211  Power  Laundries,  Family  and 

Commercial $7.0 

7212  Garment  Prcssmg.  and  Agents  for 

Laundries  and  Dry  Cleaners $3.5 

7213  Linen  Supply $7.0 

7215  Com-opcrated  Laundries  and  Dry 

Cleaning  $3.5 

7216  Dry  Cleamng  Plants,  Except  Rug 

Cleaning  $2.5 

72 17  Carpet  and  Upholstery  Cleaning $2.5 

7218  Industrial  Launderers $7.0 

7219  Laundry  and  Garment  Services.  N.E.C.   .  $3.5 

7221  Photographjc  Smdios,  Portrait $3.5 

7231  Beauty  Shops $3.5 

7241  Barbershops $3.5 

7251  Shoe  Repair  Shops.  Shoe  Shine  Parlors. 

and  Hat  Cleamng  Shops $3.5 

No««»:  Sim  uandinli  preceded  by  •  doIUr  tign  (?)  »n  in  milTioni  of  dotlan 
NEC:     Not  Elsewhere  CUssiTied. 


DESCRIPTION 


SIZE 


726 1      Funeral  Service  and  Crematories %}  ^ 

7291      Tax  Remra  Prcparauoo  Services $3  5 

7299      Miscellaneous  Personal  Services $3.3 

Major  Group  73-Business  Services 

73 11  Advertising  Agencies $3.5 

7312  Outdoor  Advernsmg  Services $3.5 

7313  Radio.  Televisum.  and  Publishers' 

AdvcnLsmg  Represenutivcs $3.5 

7319      Advemsing.  N  E  C $3.5 

7322  Adiiistmcnt  and  QiUecDoo  Services $3.5 

7323  CrcJii  Rcp»>rting   $35 

7331      Direct  Mail  Advertising  Services S:'  5 

7334  PtKHocopying  and  Duplicating  Services. ..  $3  5 

7335  CAxnmcrcial  Ph<Mography   $3.5 

7336  Qiraniercial  An  and  Graphic  Design $3.5 

7338  Strnofraphic  and  Coun  Rcponing 

Scrvkes $'5 

7342      Disinfecting  and  Entcrminanng  Services  .  .  $3  5 

7349      Building  Maintenance  Services.  N.E.C.     .  $8  0 

7352  Medical  Equipment  Rental  $3.5 

7353  Heavy  Cc^istniction  and  Earthmovmg 

Equipment  Rcnul  and  Leasing $3  5 

7359  Equipment  Rental  aixl  Lcasuig.  N.E.C.  . .  $3  5 

736 1  Employment  Agencies " $-'^  -'' 

7363  Help  Supply  Services  $35 

-  Bxse  Masnlcruncc'* $13.5 

7371  Custom  C^niiputcr  Programming  Services.  $7  0 

7372  Prepackaged  Compiuer  Sofnvare $7.0 

7373  Computer  Integrated  System  Design $7.0 

7374  Computer  Prcxcssing  and  Dau 

Prcparauon  ScrvKcs $7  0 

7375  Electronic  lnfi>rmaiion  Rcuteval  Services.     $7.0 

7376  Computer  Faciliucs  Management  Services     $7.0 

7377  Computer  Rental  and  Leasing $12  5 

7378  Computer  MaimcnarKe  and  Repair $12.5 

7379  Computer  Rclaied  Services,  N.E.C $12.5 

7379      Computer  Related  Services.  N.E.C $12.5 

7381  Detecuvc.  Guard  and  Armored  Car 

Services 56  0 

7382  Security  Systems  Services $6.0 

7383  News  Syndicates  $3  5 

7384  Photofimshmg  Laboratories $3.5 

7389      Busmcss  Services.  NEC $3  5 

Major  Group  75  Aulomotixe  Rtpair.  Services,  and 
Garajjes 

7513  Truck  Rental  and  Leasmg,  Without 

Dnvers $12.5 

7514  Passenger  Car  Rental.  Without  Drivers  ..  $12.5 

7515  Passenger  Car  Leasmg.  Without  Dnvtrs     $12.5 
7519      Uuliry  Trailer  and  Recreational  VehKle 

Renul  $3  5 

7521      Automobile  Parking $35 

AH  o«heri  irc  ui  number  of  employeei  unfeu  tpecifwd  o*ier«n»« 
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DESCRIPTION 


SIZE 


7532  Top.  Body,  and  Upholstery  Repair,  and 

Pamt  Shops $3.5 

7533  Motor  Vehicle  Exhaust  Systems  Repair 

Shop^ $3.5 

7534  Tire  Retreading  and  Repair  Shops $7.0 

7536  Motor  Vehicle  Glass  Repbccmcnt  Shops  .  $3.5 

7537  Motor  Vehicle  Transmission  Repair  Shops  $3.5 

7538  General  Automotive  Repair  Shops $3.5 

7539  Automotive  Repair  Shops,  N.E.C $3.5 

7542      Car  Washes  $3.5 

7549     Automotive  Services.  Except  Repair  and 

Car  Washes $3.5 

Major  Croup  76-Miscellant*ous  Repair  Services 

7622  Radio  and  Tclcvisioo  Rquu  Shops $3.5 

7623  Refrigeration  and  Air  Condinomng 

Service  and  Repau  Shops $3.5 

7629      Electnca]  and  Electromc  Rcpau  Shops. 

NEC $3.5 

7631      Watch.  Clock,  and  Jewelry  Repair $3.5 

7641      Reupholsicry  and  FuraiCurc  Repair $3.5 

7692      Welding  Repair  $3.5 

7694      Armature  Rewinding  Shops $3.5 

7699      Repair  Shops  and  Related  Services, 

.  N.E.C."    $3.5 

Major  Croup  78-Motion  Pictures 

7812      Motion  Picmrc  Production $14.5 

7819     Services  AlUed  to  Motion  Picture 

Production $14.5 

7822      Motion  Picture  and  Tape  Distribution $14.5 

7829      Services  Allied  to  Motion  Picture 

Distribution $3.5 

7832  Moticm  Picture  Theaters.  Except  Drive-in  $3.5 

7833  Dnvc-m  Motion  Picture  Theaters $3.5 

7841      Video  Tape  Rental $3.5 


Major  Group  79-  Amusement  and  Recreation 
vices.  Except  Motion  Pictures 

7911      Dance  Halls.  Smdios.  and  Schtxils 

7922      TlicauicaJ  Producers  (Except  Mouon 

Pictures)  and  Miscellaneous  ThcatiKal 
Services 

7929      Bands,  Orchestras.  Actors,  and  Other 

Enterumers  and  Enteriainmeot  Groups  . 

7933      BowLuig  Alleys 

7941      Pa^fessionaJ  Sports  Clubs  and  Promoters  . 

7991      Physical  Fimcss  Facilities 

7993      Corn-Operated  Amusement  Devices 

7996  Amusement  Parks   

7997  Membership  Sports  and  Ro:rcaiioo  Qubs 
7999      Amusement  and  Recreation  Services. 

N.E.C 


Ser- 
$3.5 

$3.5 

$3.5 
$3.5 
$3.5 
$3.5 
$3.5 
$3.5 
$3.5 

$3.5 


SIC 


8011 

8021 
8031 
8041 
8042 
8043 
8049 
8051 
8052 
8059 

8062 
8063 
8069 
8071 
8072 
8082 
8092 
8093 
8099 


8111 


8211 
8221 
8222 
8231 

8243 
8244 
8249 
8299 
8299 


8322 
8331 
8351 
8361 
8399 


DESCRIPTION 


SIZE 


Major  Croup  80-Health  Services 

Offices  and  Clmics  of  Doctors  of 

Mcdxme $3  5 

Offices  and  Clmics  of  Dentists $3.5 

Offices  of  Osteopathic  Physicians $3.5 

Offices  of  Chiropractors $3.5 

Offices  of  Opiomctnsts $3.5 

Offices  of  Podiatrists $3.5 

Offices  of  Health  Practitioners.  N.E.C.  ..  $3.5 

Skilled  Nursing  Care  Faciliucs $3.5 

Intermediate  Hsalth  Care  Facilities $3.5 

Nursing  and  Pcrsooal  Care  Facilities. 

N.E.C $3.5 

General  Medical  and  Surgical  Hospitals  . .  $3.5 

Psychiatric  Hospiuls $3.5 

Specialty  Hospitals.  Except  Psychiatric...  $3.5 

Medical  Laboratoncs $3.5 

Dental  Laboratoncs $3.5 

Home  Health  Care  Agencies $3.5 

Kidney  Dialysis  Centers $3.5 

Specialty  Outpatient  Omics.  N.E.C $3.5 

Health  and  AlUed  Services,  N.E.C $3.5 


M^or  Croup  81-Legal  Services 

Legal  Services $3.5 

Major  Group  82-Educational  Services 

Elementary  and  Secondary  Schools $3.5 

Colleges  and  Umvcrsiues.  N.E.C $3.5 

Junior  Colleges $3.5 

Libraries  and  Information  Centers $3.5 

Data  Processing  Schools $3.5 

Busmcss  and  Secreianal  Schools $3.5 

Vocational  Schools,  N.E.C $3.5 

Schools  and  Educational  Services,  N.E.C.  $3.5 

Flight  Traimng  Services $12.5 

M^or  Group  83-Social  Services 

Individual  and  Family  Scxial  Services  . . .  $3.5 

Job  Training  and  Related  Services  $3.5 

Child  Day  Care  Services $3.5 

Residential  Care $3.5 

Soaal  Services.  N.E.C $35 

Major  Group  S4-Museums,  Botanical,  Zoological 
Gardens 

8412      Museums  and  Art  G alien cs $3-5 

8422      BotaracaJ  and  Zoological  Gardens $3.5 

M^or  Group  86-Membership  Organizations 

8611      Busme&s  As.sociaDons  $35 

8621      Professional  Organizations $3.5 

8631      LabtH  Organizaiions  $3.5 


NotM    Size  «und»nl»  jM»«»ded  by  i  doIW  agn  (S)  ■»  in  miUiooi  of  4oIl»n.  AH  otberi  tn  tn  number  of  en^toyoei  unlet*  ipecified  olher^ise 
N.E.C:     Noi  Ebewhere  CUiufwd. 
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SIC 


DESCRIPTION 


SIZE 


8641      Civic  and  Social  Associations $3.5 

8651      Pobucal  OrganitiUtms $3.5 

8661      Religious  Orginuaocms $3.5 

8699      Mcmbcrsi;ip  Orgamuoons.  N.E.C $3.5 

Mi^jor  Group  87-MLscellaxieous  Sen  ices 

8711  Engmccrvng  Services 

Mi!iui7  and  Acriispace  Equjpment  and 

Miliury  Wcapiias $13.5 

Marine  Engineering  and  Naval 

Architecture $9.0 

Otlicr  Enginccrmg  Services $2.5 

8712  Architecmral  Services  (Other  Than  Naval)  $2.5 

8713  Surveying  Services $2.5 

8721      Accounting.  Auditing,  and  Bookkeeping 

Services $^0 

8731  Commercial  Physical  and  Biological  « 

Research "500 

8732  Commercial  Ecooonuc.  Sociological  and 

Educ^TDonal  Research $3.5 

8733  Noncommercial  Research  Organizaticms  . .  $3.5 

8734  Testing  LaNirauincs  $3.5 

8741  Management  Servwes  $35 

8742  Management  Consulung  Services.  N.E.C.  $3.5 

8743  Public  Relations  Services $3.5 

8744  Facilities  Support  Management  Services  . .  '•$3.5 
8748      Business  Consulting  Services.  N.E.C.   . . .  $3.5 

M«jor  Group  89-Miscellaneous  Services 

8999     Services.  N.E.C $3.5 


FOOTNOTES 


Reserved. 


»  S1C-J629:  To  be  coasidcrcd  small,  a  firm  must  per- 
form the  dredguig  of  at  least  40  percent  of  the  yardage  with 
its  own  dredging  equipment  or  equipment  owned  by  another 
small  dredging  concern. 

»  SIC  Division  D-Mcmufacturing:  "Rebuilding  on  a 
factory  basis  or  equivalent."  For  rebuilding  machinery  or 
equipment  on  a  factory  basis,  use  SIC  code  applicable  for 
new  manufactured  product.  The  appropriate  size  standard 
IS  not  luuited  to  manufacmrcrs.  Ordinary  repair  services 
or  preservation  operations,  however,  arc  not  considered 
rebuilding  activities. 

*  SIC-2033:  For  purposes  of  Government  procurement 
for  food  canning  and  preserving  under  SIC-2033,  the  stan- 
dard of  500  employees  shall  be  exclusive  of  agncultural 
labor  as  defined  in  section  flc)  of  the  Federal  Unemploy- 
ment Tax  Act.  68A  Sut.  454.  26  U.S.C.  (I.R.C.  1954) 
3306. 

No«««:  Sim  ««jivl»nli  pr«»<J«<J  try  ■  dotI»r  agn  (S)  »ro  in  millioiu  of  ioWtn 
NEC       Nm  Elic«lKre  CktuOcJ. 


»  SJC-29JJ:  For  purposes  of  Government  procurancm. 
the  firm  may  not  have  more  than  1 .500  employees,  nor  may 
It  have  more  than  50,000  barrels  per  day  capacity.  This 
capacity  may  be  measured  in  terms  of  either  crude  oil  or 
Kina  ftdc  ficcdaocks  or  both,  but  the  sum  total  of  the  various 
pctioleuro-bascd  inputs  m  Lhc  process  may  not  exceed 
50.0(Ttl  harrcls  In  addition  to  the  dirocl  owned  capacity  of 
tiie  concern  m  questK^n.  counted  capacity  wiU  mclude  any 
Ica-scd  facilities  or  any  faciLocs  made  available  to  the  con- 
cern under  an  arrangement  such  as  ("but  not  Imutcd  to)  an 
exchange  agreement  or  a  throughput,  or  other  form,  or  prcv 
cc&ung  agrconcni  (wtxrrcby  arxither  parry  processes  the  coo- 
ccra"s  own  crjde  or  feedstock:,)  Such  an  arrangement  woulJ 
have  the  same  efTfci  as  thiniph  srjch  faciLiucs  had  been 
Icaicd.  and  thjs  wouIJ  tuvc  to  be  included  ui  the  concern's 
own  capacity.  The  u^ul  prodi>ct  to  he  delivered  m  the  per- 
formance of  the  contract  roust  be  ai  lca..t  90  percent 
refined  by  the  successful  bidder  from  either  crude  oil  or 
bona  fide  feedstocks. 


•  SIC-30J1:  For  purposes  of  Government  proaurmcnt. 
a  firm  is  small  for  bidding  oo  a  cono^ct  for  pocumatK  ores 
within  Census  Classificatioo  Codes  301 1 1  and  301 12,  pro- 
vided that  (1)  the  vahe  of  tncs  witlun  Census  Classifica- 
ooo  Cixlcs  301 11  and  301 12  v^^hich  it  manufacmrcd  m  the 
Umtcd  Sutcs  during  liic  prcvxius  calendar  year  is  more  than 
50  percent  of  the  value  of  iLs  tfxal  worldwide  manufacture, 
(2)  the  viliic  of  pnciunatK:  tires  withm  Ccns-us  Classifica- 
boo  Codes  30111  and  30112  which  it  manufactured 
worldwide  dunng  the  preceding  calendar  year  was  less  than 
5  percent  of  the  value  of  all  such  tires  manufactured  ui  the 
United  Sutcs  dunng  said  penod.  and  (3)  the  value  of  the 
principal  products  *hwh  it  manufacmred  or  otherwise  p''*- 
duced.  or  sold  worldwide  diuing  tJic  prcccdmg  calendar  year 
is  less  than  10  percent  of  the  toul  value  of  such  prtxlucts 
manufactured  or  otherwise  produced  or  sold  in  the  Umted 
Slates  durmg  said  period. 


'  SlC-4212:  The  Component  "Garbage  and  Refuse. 
Collcctmg  and  Transpcmuig.  Without  Dusposal"  shall  have 
a  size  standard  of  $6.0  million.  This  is  the  same  siie  sun- 
dard  as  SIC-4953.  Refuse  Systems. 


•  Offshore  Marine  Services  (Major  Groups  44  anj 
45):  The  applicable  sue  sunJard  shall  be  $14  niiiluxi  for 
firms  furnishing  f^xxific  tran.sfx)nauon  services  to  concerns 
engaged  m  offsfvire  oil  and  or  natural  gas  exploraoon,  drill- 
ing production,  or  marine  research;  su^h  scrvKe.s  encom- 
pass passenger  and  freight  tra.isp^^nation.  anchor  handling. 
and  related  logistical  services  to  and  from  die  work  site  or 
at  sea. 


AH  oOKfi  »n  in  nttrbet  of  •tnpkiyeet  unfeu  ipetifiwl  ocher»i«e 
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•  S1C~4512.  4513.  and  4522:  Includes  passenger  or 
cargo  transportation  requiring  the  use  of  one  or  more 
helicopters  or  fixed-wmg  aircraft.  For  other  services  requir- 
u^  the  use  of  one  or  more  helicopters  or  fixed-wmg  air- 
craft, not  involving  passenger  or  cargo  transportaooD.  but 
inS!C4512.  4513.  and  4522.  a  site  standard  of  $6.5  milboo 
shall  apply.  This  docs  not  mcludc  offshore  marine  transpor- 
ution  services  as  defuicd  in  focxnote  '. 

'•  SlC-4724:  As  measured  by  commissions  only,  in 
millions  of  dollars. 

"  SIC-4953:  "Garbage  and  Refuse.  Collecnng  and 
Transporution:  Without  Disposal."  a  component  of 
SlC-4212.  has  the  same  sue  standard  as  SIC-4953. 

"  SlC-5599:  For  retail  fuins  whose  principal  line  of 
busuicss  is  the  retail  sale  of  aircraft,  a  $5  million  size  stan- 
dard shall  apply. 

"  Mast  industries  in  Division  H  —  Finance.  InsuraiKe, 
and  Real  Estate  —  arc  excluded  from  SBA  assistance. 

'*  SIC-6021,  6022.  6029.  6035.  6036:  Millions  of 
dollars,  as  measured  by  total  assets. 

"  Leasing  of  building  space  to  die  Federal  Govenwnent 
by  oy.ners  —For  the  purpose  of  Government  procurement, 
a  size  standard  of  $10  niilUon  m  gross  receipts  is 
esublished  for  owners  of  building  space  that  is  leased  to 
the  Federal  Government.  The  standard  for  these 
procurements  shall  apply  to  the  owner  of  tlic  property  and 
not  to  tliosc  acting  as  an  agent  for  tlie  owner,  Tlicre  is  no 
size  standard  conccnimg  the  agent. 

'*  //  one  of  the  activities  in  base  maintenance,  as 
defined  in  SIC-7363,  can  be  identified  with  a  separate 
industry,  and  that  acbvity  (or  industry)  accounts  for  50 
percent  or  more  of  the  value  of  an  entire  contract,  then  the 
proper  size  standard  shall  be  that  for  the  particular  industry, 
and  not  the  base  maintenance  size  standard. 

"Base  maintenance"  constimtes  three  or  more  separate  ac- 
liviDcs.  The  activities  may  be  either  service  or  special  trade 
construction  related  activities.  As  services,  these  activities 
must  each  be  m  a  separate  industry.  These  activiucs  niay 
mclude,  but  are  not  lunitcd  to  such  separate  mamtcnance 
acuviues  as  JamtonaJ  and  C'lStodial  Service.  Protecove 
Guard   Service.   Commissary   Service.   Fire   Prevention 


Service,  the  Safety  Engmeenng  Service.  Messenger  Ser- 
vice, and  Grounds  Maintenance  and  Landscaping  Service 
If  the  contract  involves  the  use  of  special  trade  contractors 
(plumbmg.  pamting.  plastering,  carpeting,  etc.).  all  such 
spccialiicd  trade  construction  »cuvihcs  will  be  considered 
a  smgic  acDviry,  which  is  Base  Housing  Mamtcnancc  This 
is  only  one  activity  of  base  mamtcnance  and  two  addjuona! 
activiDcs  must  be  present  for  the  contract  to  be  considered 
base  maintenance.  The  size  standard  for  Base  Housing 
Maintenance  is  $7  million,  the  same  size  standard  as  for 
Special  Trade  Contractors. 

»'  SIC-3728.  7699:  Contracts  for  this  rebuilding  or 
overhaul  of  aircraft  ground  support  equipment  on  a  con- 
tract basis  will  be  classified  under  SIC-3728. 

'•  SIC-873I:  For  research  and  development  contracts 
the  delivery  of  a  manufactured  product,  the  size  standard 
to  use  is  that  of  the  manufacmnng  industry  in  which  the 
^jecific  product  is  classified. 

Research  and  Development,  as  defmed  in  the  SIC  Manual, 
means  bboratory  or  other  physical  research  and  develop- 
ment on  a  contract  or  fee  basis  Research  devclopcncnt  for 
purposes  of  size  deternunanc  rLS  d^ics  not  include  the  follow- 
ing: economic,  educational,  enguiecrmg,  operanons, 
systems,  or  other  nonphysical  research;  or  computer  pro- 
gramming, data  proccssmg.  commercial  and/or  medical 
laboratory  tcsing.  For  purposes  of  the  SBIR  program  only, 
a  different  defuuoon  has  been  esubhshed  by  law.  See  Part 
121,7. 

'*  Facilities  Managemrra,  a  component  of  Facilities  Sup- 
port Management  Services  (SIC-8744),  has  the  following 
definition: 

Esublisluiicnts.  not  elsewhere  classified,  which  provide 
overall  management  and  the  personnel  to  perform  a  variety 
of  related  suppon  services  in  operating  a  complete  facility 
in  or  around  a  specific  building,  or  within  another  business 
or  Government  estabhshmcnt  FaciLues  management  means 
furnishing  three  or  more  personnel  supply  services  which 
may  mclude.  but  are  not  hmited  to  sccretanal  services, 
typists,  telephone  answermg.  reproducoon.  or  mimeograph 
service,  mailing  service.  finarKial  or  business  management, 
public  relations,  conference  planning,  travel  arrangements, 
word  processmg.  numtammg  files  and'or  libraries, 
switchboard  operation,  wnters.  bookkeepmg.  minor  office 
equipment  mamtcnance  and  repair,  use  of  information 
systems  (not  programming),  etc. 

»    SIC-491 1 :    Measured  in  mil  lions  of  mega  watt  hours . 
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13.501    (Amendedl 

12.  Section  19.501  is  amended  by 
removing  in  paragraph  (0(1)  'he  figure 
"10,000 '■  and  inserting  in  its  place  the 

figure  "$25,000". 

19.SC8    [Amendedl 

13.  Section  19.500  is  amended  by 
removing  in  paragraph  (a)(2)  the  figure 
"$10,000"  and  inserting  in  its  place  the 
figure  "$25,000". 

PART  52^SOL!CiTATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

14.  Section  52.215-26  is  revised  as 

follows: 

52.215-26    Integrity  of  Unit  Prices. 

As  proscribed  in  15.812-2,  insert  the 
following  clause: 

Integrity  of  Unit  Price*  (Apr  1987) 

(a)  Any  proposal  submitted  for  the 
negotiation  of  prices  for  items  of  supplies 
shall  distribute  costs  within  contracts  on  a 
basis  that  ensures  that  unit  prices  are  in 
proportion  to  the  items'  base  costs  (e.g.. 


m.'inufacturing  or  acquisition  costs).  Any 
method  of  distributing  costs  to  line  items  that 
dLstorts  unit  prices  shall  not  be  used.  For 
example,  distributing  costs  equally  among 
line  items  is  not  acceptable  except  when 
there  is  little  or  no  variation  in  base  cost. 
Nothing  in  this  paragraph  requires 
submission  of  cost  or  pricing  data  not 
otherwise  required  by  law  or  regulation. 

(b)  The  requirement  in  paragraph  (a)  of  this 
clause  does  not  apply  to  any  Department  of 
Defense  (DoD)  or  National  Aeronautics  and 
Space  Administration  (NASA)  contract  or 
subcontract  item  of  supply  for  which  the  unit 
price  is.  or  is  based  on.  an  established 
cjtalog  or  market  price  for  a  commercial  item 
suld  in  substantial  quantities  to  the  general 
public.  A  price  is  based  on  a  catalog  or 
market  price  only  if  the  item  being  purchased 
is  sufficiently  similar  to  the  catalog  or  market 
price  commercial  item  to  ensure  that  any 
difference  in  price  can  be  identified  and 
justified  without  resori  to  cost  analysis. 

(c)  The  Offeror/Contractor  shall  also 
identify  those  supplies  which  it  will  not 
manufacture,  or  to  which  it  will  not 
contribute  significant  value,  when  requested 
by  the  Contracting  Officer.  However,  for  DoD 
and  NASA  contracts,  the  information  shall 
not  be  required  for  commercial  items  sold  in 


substantial  quantities  to  the  general  public 
when  the  price  is.  or  is  based  on,  established 
catalog  or  market  prices. 

(d)  The  Contractor  shall  insert  the 
substance  of  this  clause,  less  paragraph  (c),  in 
all  subcontracts. 
(End  of  clause) 

Alternate  I  (APR  1987).  As  prescribed  in 
15.812-2(b).  substitute  the  following 
paragraph  (c)  for  paragraph  (c)  of  the  basic 
clause: 

(c)  The  Offeror/Contractor  shall  also 
identify  those  supplies  which  it  will  not 
manufacture  or  to  which  it  will  not  contribute 
significant  value.  For  DoD  and  NASA 
contracts,  this  information  is  not  required  for 
commercial  items  sold  in  substantial 
quantities  to  the  general  public  when  the 
price  is.  or  is  based  on,  established  catalog  or 
market  prii  es, 

52.219-4     1  Amended  i 

15.  Section  52.219-4  is  amended  by 
inserting  a  colon  in  the  introductory  text 
following  the  word  "offers"  and 
removing  the  remainder  of  the  sentence. 

|FR  Doc.  87-13010  Filed  6-8-87;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Parts  764  and  769 

State  and  Feaeral  Processes  for 
Designating  Lands  Unsuitable  for 
Surface  Coal  Mining  Operations 

AQENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 

action:  Proposed  rule. 

summary:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSMRE) 
proposes  to  amend  existing  permanent 
program  rules  which  establish  the 
process  for  petitioning  the  regulatory 
authority  to  designate  specified  areas  as 
unsuitable  for  surface  coal  mining 
operations.  The  regulations  are  being 
amended  to  eliminate  the  provision  that 
allows  the  regulatory  authority  and 
OSMRE  to  suspend  processing  a 
petition.  The  proposed  rule  would  also 
eliminate  the  provision  for  a  public 
hearing  on  the  completeness  of  a 
petition  in  the  State  process  and  allow 
up  to  60  days  for  the  completeness 
review  in  the  Federal  process.  The  rules 
are  being  proposed  in  response  to  a 
decision  by  the  U.S.  District  Court  for 
the  District  of  Columbia. 
DATES:  Written  comments:  OSMRE  will 
accept  written  comments  on  the 
proposed  rules  until  4:00  pjn.  E^istero 
time,  August  18. 1967. 

Public  Hearings:  Upon  request, 
OSMRE  will  hold  public  hearings  on  the 
proposed  rule  in  Washington.  DC; 
Denver.  Colorado:  and  Knoxvillc, 
Tennesaee,  at  9:30  a.m.  local  time  on 
August  11, 1987.  Upon  request.  OSMRE 
will  also  hold  public  hearings  in  the 
States  of  Georgia.  Idaho.  Massachusetts, 
Michigan.  North  Carolina.  Oregon, 
Rhode  Island,  South  Dakota,  and 
Washington,  where  Federal  regulatory 
programs  are  in  effect,  at  times  and  on 
dates  to  be  announced  prior  to  the 
hearings.  OSMRE  will  accept  requests 
for  public  hearings  until  4;00  p.m. 
Eastern  time  on  July  9. 1987.  Individuals 
wishing  to  attend  but  not  testify  at  any 
hearing  should  contact  the  person 
identified  under  "for  further 
INFORMATION  CONTACT"  beforehand  to 
verify  that  the  hearing  will  be  held. 

Public  hearings:  Individuals  wishing 
to  attend  any  hearing  should  call  the 
person  identified  under  "FOR  FURTHER 
INFORMATION  CONTACT"  beforehand  to 
verify  that  the  hearing  will  be  held. 

Request  for  public  hearings:  Submit 
orally  or  in  writing  to  the  person  and 
address  specified  under  "FOR  further 
INFORMATION  CONTACT". 


ADDRESSES:  Written  comments:  Hand 
deliver  to  the  Office  of  Surface  Mming 
Reclamation  and  Enforcement, 
Administrative  Record  Roons  5131.  1100 
L  Street.  NW.,  Washington,  DC:  or  mail 
to  the  Office  of  Surface  Mining 
Reclamation  and  Ejiforcement. 
Administrative  Record  Room  S131-L, 
1951  Constitution  Avenue.  NW^ 
Washington.  DC  20240. 

Public  hearings:  Department  of  the 
Interior  Auditorium,  Main  Intenor 
Building,  18th  and  C  Streets,  NW., 
Washington,  DC;  Brooks  Towers,  Znd 
Floor  Conference  Room.  1020 15th 
Street,  Denver,  Colorado;  and  the  Hyatt 
House.  500  Hill  Avenue,  SE..  Knoxville, 
Tennessee.  The  addresses  for  any 
hearings  scheduled  in  the  States  of 
Georgia,  Idaho,  Massachusetts. 
Michigan.  North  Carolina,  Oregon, 
Rhode  Island,  South  Dakota,  and 
Washington  will  be  announced  prior  to 
the  hearinss. 

FOR  FURTHER  INFORMATION  CONTACT: 
Catherine  Roy,  Office  of  Surface  Mining 
Reclamation  and  Enforcement.  1951 
Constitution  Avenue.  NW..  Washington. 
DC  20240;  telephone  202-343-6143 
(Commercial  or  FTS). 

SUPPLEMENTARY  INFORMATIOM: 

1.  Public  Comn»«it  Procedures 
n.  Back^'ound 

III.  Discussion  of  Proposed  Rules 

IV.  Procedural  Matters 

I.  Public  Comment  Procedurea 

Written  Comments 

Written  comments  submitted  on  the 
proposed  rule  should  be  specific  should 
be  confined  to  issues  pertinent  to  the 
proposed  rule,  and  should  explain  the 
reason  for  any  recommended  ch.inge. 
Where  practicable,  commenters  should 
submit  !hr»>p  copies  of  their  comments 
(see  "ADDRESSES")  Comments  received 
after  the  dose  of  the  comment  period 
(see  "DATES"1  or  delivered  to  addresses 
other  than  thoae  listed  above  may  not  be 
considered  or  included  in  the 
Administrative  Record  for  the  final  rule. 

Public  Hearings 

OSMRE  will  hold  public  hearings  on 
the  proposed  rule  on  request  only.  The 
times,  dates  and  addresses  scheduled 
for  the  hearings  at  three  locations  are 
specified  previously  in  this  notice  (see 
"DATES"  and  "ADDRESSES") 

Any  person  interested  in  participatmg 
at  a  hearing  at  a  particular  location 
should  inform  Ms.  Roy  (see  "(FOR 
FURTHER  INFORMATION  CONTikCT")  either 
orally  or  in  writing  of  the  desired 
location  by  4:00  p.m.  Eastern  time  July  9. 
1987.  If  no  one  has  notified  Ms.  Roy  of 
an  interest  in  participating  in  a  hearing 
at  a  given  location  by  that  date,  the 


hearing  will  not  be  held.  If  only  one 
person  expresses  an  interest,  a  public 
meeting  rather  than  a  hearing  may  be 
held  and  the  results  included  in  the 
Administrative  Record. 

If  a  hearing  is  held,  it  will  continue 
until  all  persons  wishing  to  testify  have 
been  heard.  To  assist  the  transcriber 
and  ensure  an  accurate  record.  OSMRE 
requests  that  persons  who  testify  at  a 
hearing  give  the  transcriber  a  copy  of 
their  testimony.  To  assist  OSMRE  in 
preparing  appropriate  questions. 
OSMRE  also  requests  that  persons  who 
plan  to  testify  submit  to  OSMRE  (see 
"ADDRESSES")  an  advaoce  copy  of  their 
testimony. 

II.  Background 

Section  522  of  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977.  30 
U.S.C.  1201  et  seq..  establishes  a  process 
through  which  mining  may  be  limited  or 
prohibited  where  other  values  are  found 
to  be  more  important  than  mining  and 
specifies  certain  areas  as  unsuitable  for 
mining.  Rules  implementing  this  section 
of  the  Act  were  promulgated  as  part  of 
the  permanent  regulatory  program  for 
surface  coal  mining  operations  on 
March  13, 1979  (44  FR  14901).  These 
rules  provide  for  the  designation  of 
lands  as  unsuitable  for  all  or  certain 
types  of  surface  coal  mining  operations, 
for  terminating  such  designations,  for 
identifying  lands  on  which  surface  coal 
mining  operations  are  limited  or 
prohibited  under  section  522(e)  of 
SMCRA.  and  for  implementing  those 
limits  and  prohibitions.  The  State 
processes  for  submitting  and  reviewing 
petitions  to  have  areas  designated 
unsuitable  are  found  in  30  CFR  Part  764. 
Procedures  for  such  petitions  for  Federal 
lands  are  found  in  30  CFR  Part  769. 

OSMRE  revised  30  CFR  Part  764  and 
30  CFR  Part  769  on  September  14,  1983 
(48  FR  41312).  Among  the  1983  changes 
was  a  provision  to  allow  the  regulatory 
authority  to  suspend  the  processing  of 
an  unsuitability  petition  if  certain 
conditions  exist.  In  the  State  processes, 
the  regulatory  authority  was  allowed  to 
suspend  petitions  where  there  was 
found  to  be  no  real  or  foreseeable 
potential  for  surface  coal  mining  to 
occur.  This  potential  was  defined  as 
"likely  to  be  subject  to  leasing  or  mining 
activity  within  5  years"  (30  CFR 
764.15(a)(3)). 

For  Federal  lands,  a  "ripeness"  test 
was  added,  and  the  Director  was 
allowed  to  suspend  a  petition  for  lack  of 
ripeness.  Ripe  was  defined  in  30  CFR 
76e.l4{a)(3)  as  meaning  lands  that  are 
(1)  subject  to  a  Federal  coal  lease.  (2) 
included  in  a  tract  for  which  land  use 
planning  has  been  completed  and  which 


tract  is  available  for  further 
consideration  for  Federal  coal  leasing. 
(3)  not  required  to  be  leased  because  the 
mineral  rights  are  not  owned  by  the 
United  States  or  are  owned  by  the 
Tennessee  Valley  Authority,  or  (4)  over 
unleased  Federal  coal  and  subject  to 
surface  disturbance  from  neighboring 
surface  coal  mining  operations. 

The  State  process  for  unsuitability 
petitions  was  also  amended  in  1983  by 
extending  the  review  period  from  30 
days  to  60  days  for  the  regulatory 
authority  to  determine  if  the  petition  is 
complete  (30  CFR  764.15(a)(1)).  A 
provision  was  also  added  to  allow  the 
regulatory  authority  to  hold  a  hearing  or 
solicit  written  comments  on  the 
completeness  of  petitions. 

District  Court  Decisions 

The  petition  process  for  designation  of 
Federal  lands  as  unsuitable  for  all  or 
certain  types  of  surface  coal  mining 
operations  [and  for  termination  of 
previous  designations)  was  challenged 
in  the  U.S.  District  Court  for  the  District 
of  Columbia  (In  re:  Permanent  Surface 
Mining  Regulation  Litigation,  C.A.  No. 
79-1144).  In  a  decision  dated  July  15. 
1985.  the  court  upheld  the  Federal 
petition  process;  however,  it  noted  that 
the  Secretar>'  had  failed  to  justify  the 
procedural  differences  in  the  State  and 
Federal  petition  processes,  specifically, 
the  differences  in  the  length  of  time  for 
the  completeness  review  and  the 
absence  in  the  Federal  procedures  of  the 
possibility  of  a  hearing  or  other  form  of 
public  participation  during  this  review, 
as  is  provided  in  the  regulations  that 
apply  to  State  programs. 

In  the  same  order,  the  court  remanded 
the  portions  of  the  rule  allowing 
suspension  of  processing  unsuitability 
petitions.  The  court  found  §§  764.15(a) 
and  769.14(a)(3)  inconsistent  with  law. 
and  found  that  the  Secretary  had 
provided  no  rational  basis  or 
justification  in  the  preamble  to  30  CFR 
764.15(a)(3). 

Before  initiating  this  rulemaking, 
OSMRE  prepared  a  background  briefing 
paper  on  the  issues  being  considered, 
including  the  history  described  above 
and  the  options  available  to  the  agency. 
This  paper  was  sent  to  several  State, 
industry  and  environmental  groups  for 
comment.  OSMRE  received  comments 
from  six  groups:  five  State  regulatory 
authorities  and  one  environmental 
group.  See  next  section  for  further 
discussion. 

III.  Discussion  of  Proposed  Rules 

In  response  to  the  court  order. 
OSMRE  is  proposing  two  changes  for  30 
CFR  Part  764  and  two  changes  for  30 
CFR  Part  769.  These  parts  detail 


procedures  for  processing  petitions  to 
designate  areas  unsuitable  for  surface 
coal  mining  operations  by  States  and  on 
Federal  lands,  respectively.  Beceuse  the 
Federal  programs  incorporate  Part  764 
by  reference.  Part  764  also  applies  to  the 
petition  process  on  all  nonfederal  lands 
in  the  ten  Federal  program  states. 

30  CFR  Part  764 

The  proposed  change  would  delete  30 
ere  764.15  (a)(3)  and  (a)(8),  which  allow 
the  regulatory  authority  to  suspend  the 
processing  of  an  unsuitabihty  petition  if 
certain  conditions  exist.  Under  this 
proposal,  the  regulatory  authorities 
would  process  petitions  for  unsuitability 
designations  without  consideration  of 
foreseeable  plans  for  mining  operations. 
State  regulatory  authorities  have 
commented  to  OSMRE  that  the  existing 
rule  is  difficult  to  implement.  They 
stated  that  it  is  not  always  possible  for 
the  regulatory  authority  to  know  of 
industry  plans  to  commence  surface  coal 
mining  operations  on  specific  areas  five 
years  in  advance,  particularly  where 
such  operations  are  typically  small  and 
plans  likely  to  be  developed  (and  known 
to  the  regulatory  authority)  in  less  than  5 
years'  time.  OSMRE  is  therefore 
proposing  to  drop  this  provision  from 
the  regulations.  In  addition.  30  Cre 
764.15  would  be  renumbered  to 
accommodate  the  paragraphs  removed. 

In  the  comments  on  the  background 
briefing  paper,  one  State  regulatory 
authority  urged  OSMRE  to  continue  to 
allow  rejection  of  petitions  that  are 
frivolous.  OSMRE  has  not  considered 
deleting  this  provision,  and  any  State 
regulatory  authority  may  continue  to 
reject  such  petitions  under  the  existing 
regulations. 

The  other  proposed  change  would 
remove  the  option  of  a  public  hearing  on 
the  completeness  review  by  deleting 
paragraph  764.15(b)(2).  State  regulatory 
authorities  have  commented  to  OSMRE 
that  the  opportunity  for  public  comment 
is  more  appropriate  at  the  stage  in 
which  the  substantive  issues  of  the 
petition  are  considered.  The 
completeness  review  is  primarily  an 
administrative  review  to  determine  if  all 
the  requirements  for  a  petition,  such  as 
petitioner's  name,  address,  and  interest 
in  the  area  covered  by  the  petition,  are 
met.  OSMRE  proposes  to  delete  the 
provision  for  the  hearing  during  the 
completeness  review;  however,  under 
SMCRA  section  522(a)(4).  the  public 
hearing  on  the  merits  of  the  petition 
must  be  retained. 

30  CFR  Part  769 

Tlie  proposed  rule  would  amend  30 
CFR  Part  769  by  deleting  the  concept  of 
ripeness  by  removing  30  CFR 


769.14(a)(3).  30  CFR  769.14(b)(2).  and  30 
CFR  769.14(h).  Petitions  for  unsuitability 
designations  on  Federal  lands  would  be 
processed  without  consideration  of  the 
possibility  of  mining  activity  in  the  near 
future.  Additionally.  30  Cre  769.14(a)(1) 
and  30  CFR  769.14(c)  would  be  amended 
to  delete  the  word  "ripe  for  further 
processing"  and  "ripe",  respectively. 
Sections  of  paragraphs  (a)  and  (b)  would 
be  renumbered  to  account  for  the 
removal  of  the  rules  relating  to  ripeness. 

Another  proposal  would  amend  30 
cre  769.14(a)(1)  to  change  the  period  of 
the  completeness  review  to  60  days.  The 
existing  regulations  provide  for  a  60-day 
period  for  the  State  procedures  and  a  30- 
day  period  for  the  Federal 
determinatiorL  TTiis  proposal  would 
make  the  process  for  Federal  lands 
consistent  with  the  State  processes  and 
avoid  the  confusion  caused  by  the 
differences  in  the  two  processes. 

The  proposed  rule  would  also  correct 
a  reference  made  in  769.14(a)(4)  to 
regulations  promulgated  by  the  Bureau 
of  Land  Management,  These  regulations 
(43  cre  Part  3420)  were  renumbered  in 
1982,  and  the  incorrect  citation  was 
inadvertently  retained  in  OSMRE's 
rules. 

Effect  in  Federal  Program  States 

Part  764  of  the  proposed  rule  would 
apply  through  cross-referencing  to  the 
following  Federal  program  States: 
Georgia,  Idaho,  Massachussetts, 
Michigan.  North  Carolina.  Oregon, 
Rhode  Island.  South  Dakota.  Tennessee, 
and  Washington.  The  Federal  programs 
for  these  States  appear  at  30  Cre  Parts 
910.  912,  921,  922.  933,  937.  939  941.  942. 
and  947.  respectively.  Comments  are 
specifically  solicited  as  to  whether 
unique  conditions  exist  in  any  of  these 
States  relating  to  this  proposal  which 
should  be  reflected  either  as  changes  to 
the  national  rules  or  as  State-specific 
amendments  to  any  or  ail  of  the  Federal 
programs. 

IV.  Procedural  Matters 

Federal  Paperwork  Reduction  Act 

The  proposed  rule  does  not  contain 
information  collection  requirements 
which  require  approval  by  the  Office  of 
Management  and  Budget  under  44  U.S.C. 
3507. 

Executive  Order  12291 

The  Department  of  the  Interior  (DOI) 
has  examined  the  proposed  rule 
according  to  the  criteria  of  Executive 
Order  12291  (February  17. 1981)  and  has 
determined  that  it  is  not  a  major  rule. 
The  rule  would  not  cause  major 
economic  impacts  and  would  have  no 
adverse  effects  on  competition, 
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employment,  investment,  firt  ductivity. 
or  innovation,  or  on  the  ability  of  U.S. 
enterprises  to  compete  in  domestic  or 
export  markets. 

Regulatory  Flexibility  Act 

The  DOI  has  aLio  detprmined. 
pursuant  to  the  Regulatory  Flexibility 
Act.  5  U.S.C.  9a\et»eq  .  that  the 
proposed  rule  %vil!  not  hnve  a  significant 
economic  impact  on  a  sulistantml 
number  of  small  entities  for  the  same 
reasons  discussed  in  the  preceding 
paragraph. 

National  Environmental  Policy  Act 

OSMRE  has  prepared  an 
environmental  assessment  (EA)  and  has 
made  an  interim  finding  that  the 
proposed  rule  would  not  significantly 
affect  the  quality  of  the  human 
environment  under  section  102(2)(C)  of 
the  National  Environmental  Policy  Act 
of  1909,  42  U.S.C.  4332(2)(C).  The  EA  is 
on  file  in  the  OSMRK  Aimmistrative 
Rprord  a!  the  addrtjss  provided  in 
AOOflESSES  An  EA  will  be  completed 
on  the  final  rule  and  a  finding  made  on 
the  significance  of  any  resulting  impacts 
prior  to  promulgation  of  the  final  rule. 

Author 

The  author  of  this  regulation  is 
Catherine  Roy.  Division  of  Permit  and 
Environmental  Analysis,  Office  of 
Surface  Mining  Reclamation  and 
Enforcement.  1951  Constitution  Avenue 
MW.,  Washington,  DC  20240;  telephone: 
(202)  343-5143  (Commercial  or  FTS). 

List  of  Subjects 

30  CFR  Part  764 

Administrative  practice  and 
procedure.  Reporting  and  recordkeeping 
requirements,  Surface  mining. 
Underground  mining. 


30  ChK  Pur;  'tx^ 

Admiiiistnitive  practice  and 
procpdutT,  Public  lands.  Reporting  and 
reconikpppinR  requirements.  Surface 
mining.  Underground  mining 

For  the  rciMuiu  »el  forth  in  this  [irtHmble.  it 
is  proposed  to  amend  30  CFR  r.i''s  ~i-»  and 
769  as  set  forth  bekjw 

Dated:  May  21.  1987. 
}.  Steven  Griles, 

Assistant  Secretary — Land  and  MinemJs 
Management 

PART  764— STATE  PROCESSES  FOR 
DESIGNATING  AREAS  UNSUfTABLE 
FOR  SURFACE  COAL  MIMING 
OPERATIONS 

1.  The  Huthon'v  i  ;'h!i()ti  (or  Cart  764 
continues  to  rr n!  ns  fi'iu'ws 

Atttbority:  Sees.  102.  2(n.  503.  510  and  522 
of  Pub.  L  95-87,  91  Stat  448,  449,  47n.  480  and 
507  (30  US.C.  1202, 1211, 1253.  1280  and  1272). 

i  764  15     ;  Amended' 

Z.  St'i.iion  rm  15  1.1  .uueinlrti  by 
removmg  paraxraph.s  (h|(  J|.  i.i :,«;.  and 
(b)(2).  by  redesign,, t,n«:  p.iragraphs  (a)(4) 
through  (a)(7)  as  (h,!...  tt.nuigh  (aM6) 
respectively,  and  by  redes  igrfit.'.g 
paragraph  (b)(3)  as  (b)(2) 

PART  76*— PETITION  PROCESS  FOR 
DESIGNATION  OF  FEDERAL  LANDS 
AS  UNSUITABLE  FOR  ALL  OR 
CERTAIN  TYPES  OF  SURFACE  COAL 
MINING  OPERATIONS  AND  FOR 
TERMINATION  OF  PREVIOUS 
DESIGNATIONS 

3.  The  authority  citation  for  Part  769 
continues  to  read  as  follows: 

Authority:  Sees.  102.  201.  501.  510.  517.  522 
and  523  of  Pub.  L  95-87,  91  Stat.  448,  449,  468, 
480,  498,  507,  510  (30  U  B.C.  1202, 1211, 1251, 
1280, 1267, 1272  and  1273). 

4.  Section  769.14  is  amended  by 
revising  paragraphs  (a)(1),  (a)(4),  and  (c) 
to  read  as  follows: 


5  769  14     Initial  proc«««no,  r»cofd»n9.  »nd 
r>otrftc«tton  requirement*. 

la)(l  j  Within  HO  days  of  rtncipt  of  a 
petitioa.  OSMRF  shall  determine 
whether  the  petition  is  complete  and  not 
frivolous   OSMRE  may  reque.st  other 
supplementary  information  which  is 
readily  available  to  be  provided  tiy  the 
petitioner.  Any  request  for  such 
supplementary  information  from  the 
petitioner  shall  not  affect  OSMRE  s 
determination  that  the  petition  is 
complete  for  further  processmg. 
•         •         «  •         • 

(4)  Frivolous,  for  a  designation  or 
termination  petition,  means  that:  (i)  The 
allegations  of  harm  lark  serious  merit; 
or  (ii)  available  inforn:ii'  on  sht^ws  that 
no  "mineable"  coal  rf.soun  ts  exist  in 
the  petitioned  area  or  that  the  pctitiuned 
area  is  not  or  could  not  be  sublet  t  lo 
related  surface  operations  and  surface 
impacts  incident  to  an  umierground  coal 
mine  or  an  adjoining  surface  mine 
(mineable  coal  is  coal  with  development 
potential  as  mapped  or  reported  by  the 
Bureau  of  Land  Management  under  43 
CFR  3420.1-4(e)(l);  and  privately  owned 
coal  under  land  owned  by  ibe  United 
States). 


(c)  When  the  Director  finds  that  the 
petition  is  complete  and  not  frivolous,  he 
or  she  shall  initiate  the  petition  review 
and  so  advise  the  petitioner  via  certified 

mail. 

•         *         *         •         « 

5.  Section  769.14  is  further  amended 
by  removing  paragraphs  (a)(3).  (b)(2). 
and  (h).  and  by  i>edesignating 
paragraphs  (a)(4)  as  (a)(3)  and  {b)(l)  as 
(b). 
[FR  Doc.  87-13047  Filed  6-8-87:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFR  Part  159 

I  Docket  No  25204;  Amdt.  No.  159-3H 

Ctiarges  for  Use  of  Metropolitan 
Wastiington  Airports 

aoency:  Federal  Aviation 
Administration  (FAA).  DOT. 

action:  Final  rule. 

SUMMARY:  This  Final  Rule  adjusts  the 
tees  and  charges  for  use  of  Washington 
National  and  Washington  Dulles 
International  Airports  for  general 
aviation  operators  and  for  air  carriers 
that  do  not  have  a  contract  for  use  of  the 
Airports.  General  aviation  users  will 
pay  landing  fees  at  the  same  rate  as  the 
contract  air  carriers.  The  exemption 
from  landing  fees  at  Dulles  for  aircraft 
under  3,500  pounds  will  be  eliminated 
and  a  minimum  landing  fee  of  $4.00 
imposed.  Non-contract  air  carriers  will 
pay  service  charges  and  a  differential 
landing  fee  of  125  percent  of  the  contract 
carrier  fee. 

DATE:  Effective  date  of  this  Amendment 

is  June  5,  1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kdwtird  Kdggeii.  Le^^dl  Counsel.  AMA-7, 

Metropolitan  Washington  Airports, 

Washington  National  Airport.  Hangar  9, 

Washington.  DC  20001.  Telephone:  [703) 

G85-8115. 

SUPPLEMENTARY  INFORMATION: 

Kac.ky;round 

On  March  5. 1987,  interested  persons 
were  invited  to  comment  on  a  proposal 
to  change  the  regulation  which 
prescribes  landing  fees  at  Washington 
National  and  Washington  Dulles 
International  Airports  (Notice  87-1,  52 
FR  7446:  March  11. 1987).  All  persons 
were  given  an  opportunity  to  participate 
in  the  rulemaking  by  submitting  such 
written  data,  views  or  arguments  as 
they  desired.  Comments  have  been 
received  and  consideration  has  been 
given  to  all  of  the  communications 
received  by  FAA  on  Notice  87-1. 

Washington  National  Airport  and 
Washington  Dulles  International  Airport 
(the  "Airports")  are  owned  and 
presently  operated  by  the  Federal 
Government.  The  Secretary  of 
Transportation  has  control  over  and 
responsibility  for  the  care,  operation, 
maintenance,  and  protection  of  the 
Airports  and  has  the  authority  to  issue 
rules  and  regulations  necessary  for 
these  purposes.  This  responsibility  has 
been  delegated  to  the  Administrator  of 


the  Federal  Aviation  Administration 
(FAA). 

As  proprietor  of  the  Airports,  FAA 
establishes  the  terms  and  conditions  for 
commercial  activities  occurring  at  the 
Airports.  The  FAA  collects  fees  and 
charges  from  aircraft  operators  to 
recover  the  costs  associated  with  the 
airfields.  It  is  common  for  the  scheduled 
carriers  to  have  contracts  with  FAA 
which  prescribe  the  formula  for 
calculating  their  landing  fees.  Users, 
including  general  aviation,  who  do  not 
have  a  contractually  prescribed  landing 
fee  pay  the  fees  prescribed  by  the 
regulations  in  §  159.181  (14  CVR  159.181). 

On  October  18. 1986.  the 
"Metropolitan  Washington  Airports  Act 
of  1986"  (the  "Act")  became  effective. 
The  Act  authorized  a  long-term  lease  of 
the  Airports  from  the  Federal 
Government  to  a  regional  authority,  the 
Metropolitan  Washington  Airports 
Authority.  The  Act  contains  a  provision 
relating  to  the  landing  fees  of  general 
aviation  aircraft  which  warrants 
immediate  regulatory  action  on  the  part 
of  the  FAA.  Section  6005(c)(10)  of  the 
Act  provides: 

The  Airports  Authority  shall  compute  the 
fees  and  charges  for  landing  general  aviation 
aircraft  at  the  Metropolitan  Washington 
Airports  on  the  same  basis  as  the  landing 
fees  for  air  carrier  aircraft  except  that  the 
Airports  Authority  may  require  a  minimum 
landing  fee  not  in  excess  of  the  minimum 
landing  fee  for  aircraft  weighing  12,500 
pounds. 

In  the  the  current  FAA  contracts  with 
the  air  carriers,  which  expire  in 
December  1989.  the  carriers  have  agreed 
to  pay  a  landing  fee  for  each  1,000 
pounds  of  the  maximum  authorized 
landing  weight  of  their  aircraft.  The  fee 
is  calculated  to  enable  the  Government 
to  recover  the  net  cost  for  the  landing 
areas  at  both  Airports.  Net  costs  are 
determined  by  totalling  the 
Government's  cost  for  maintenance, 
operation,  utilities,  interest  and 
depreciation,  fire  and  crash  rescue 
services,  police,  and  certain  other 
administrative  costs  allocable  to  the 
landing  area.  From  this  total.  FAA 
subtracts  the  revenues  from  general 
aviation  landing  fees,  some  commissions 
from  the  fixed  based  operator  (the 
private  company  that  services  and  fuels 
general  aviation),  and  fees  from  non- 
contracting  air  carriers.  The  excess 
costs  over  revenues  constitute  the  net 
costs  to  be  recovered  in  the  landing  fee. 
These  costs,  divided  by  the  estimated 
total  landing  weight  of  the  air  carrier 
aircraft  for  the  calendar  year,  yields  the 
fee  per  pound  of  landed  weight.  During 
each  year  of  the  Government's  contract 
with  the  air  carriers,  the  fee  is  adjusted 
to  reOect  the  current  costs  less  current 


revenues  allocated  to  the  landing  area. 
The  current  (1987)  air  carrier  fee  at  the 
Airporis  is  $.5695  per  1,000  pounds  of 
landing  weight. 

The  landing  fees  for  general  aviation 
were  last  adjusted  in  1968.  The  current 
fees  at  National  Airport  are  only  $0.12 
per  1,000  pounds  for  turbo-propeller  and 
reciprocating  engine  aircraft  and  $0.30 
per  1,000  pounds  for  turbo-jet  aircraft. 
There  is  a  $4.00  minimum  fee  at  National 
Airport  for  all  aircraft,  excluding 
helicopters.  At  Dulles  Airport,  the  basic 
landing  fee  is  $0.25  per  1,000  pounds  for 
turbo-jet  and  reciprocating  engine 
aircraft.  There  is  a  $0.75  minimum  fee, 
but  there  is  no  fee  for  non-commercial 
aircraft  weighing  less  than  3.500  pounds, 
which  accounts  for  approximately  25 
percent  of  the  general  aviation  aircraft 
landing  at  Dulles. 

The  Act  provides  that  the  FAA's 
regulations  will  become  regulations  of 
the  new  Airport  Authority.  Thereafter, 
the  Authority  may  amend  these  rules 
and  adopt  new  ones  in  accordance  with 
its  procedures.  The  FAA  has  concluded 
that  its  regulation  of  landing  fees  must 
be  adjusted  to  conform  to  the  Act's 
requirements  so  that  on  the  effective 
date  of  the  transfer,  general  aviation 
will  pay  for  landing  at  the  Airports  on 
the  same  basis,  i.e..  cost  per  thousand 
pounds,  and  at  the  same  rate  as  the  air 
carrier  users  pay.  This  final  rule  will 
accomplish  this.  It  will  also  impose  a 
$4  00  minimum  landing  fee  on  general 
aviation  users  at  Dulles  Airport.  The 
minimum  fees  at  both  airports  will  be 
applicable  to  helicopters.  This  rule  as 
adopted  by  FAA  will  transfer  to  the  new 
Authority  when  its  lease  becomes 
effective  on  or  about  June  7, 1987. 

FAA  also  proposed  to  modify  the 
landing  fee  for  those  carriers  that  do  not 
have  contracts  for  regular  use  of  the 
airports.  The  signatory  carriers  (defined 
herein  as  carriers  operating  under  Parts 
121. 127. 129.  or  providing  scheduled  or 
non-scheduled  operations  under  Part  135 
that  have  signed  contracts  with  the 
Airports)  have  agreed  to  pay  fees  to 
defray  the  costs  of  the  Airports' 
operation.  At  both  Airports  signatory 
carriers  pay  security  fees  for  pre- 
boarding  security.  At  Dulles,  the  carriers 
also  pay  fees  for  the  use  of  the  Federal 
Inspection  Service  area  where  United 
Stales  Customs  Service  inspections  are 
performed.  Also  at  Dulles,  the  carriers 
pay  a  common  use  facility  fee  to  pay  for 
the  cost  of  providing  the  large  common 
hold  rooms,  baggage  claim  areas  and 
other  baggage  handling  and  sky-cap 
facilities.  A  portion  of  the  cost  of  the 
mobile  lounges  to  transport  passengers 
between  the  main  terminal  and  the 
remote  terminals  or  aircraft  is  also 


recovered  through  the  common  use 
facility  fee.  Currently,  the  signatory 
carriers  each  pay  a  fixed  fee  of  $3,395.00 
a  month  plus  a  fee  per  passenger. 

In  addition  to  the  fees,  the  signatory 
carriers  pay  rent  for  the  space  that  they 
lease  for  their  exclusive  use.  They  have 
agreed  to  be  responsible  for 
considerable  maintenance  of 
Government  premises  on  the  Airports 
including  portions  of  the  airfield,  the 
terminals,  and  the  hangars  at  National 
Airport.  In  addition  to  prescribing 
significant  financial  and  maintenance 
responsibilities  for  the  carriers,  the 
contracts  advance  airport  policies 
regarding  the  accommodation  of  new 
entrant  carriers.  The  signatory  carriers 
who  lease  space  on  the  Airports  have 
agreed  to  a  process  that  may  require 
them  to  accommodate  other  carriers, 
including  new  entrant  carriers,  in  their 
leased  space,  if  the  Director  of  the 
Airports  determines  that  it  is  necessary. 

Non-signatory  carriers  and  other 
irregular  users  use  the  same  facilities  as 
signatory  carriers  at  the  Airports.  The 
'     non-signatory  carriers  pay  fees  to  the 
Airports  in  accordance  with  the 
regulation  as  opposed  to  a  contract.  The 
existing  regulation  provides  for  a 
landing  fee  for  non-signatory  carriers  of 
$0.25  per  1,000  pounds  at  Dulles  and 
$0.30  per  1.000  pounds  at  National. 
These  fees  are  substantially  below  that 
which  the  signatory  carriers  are 
obligated  to  pay  according  to  their 
contracts. 

FAA  proposed  to  change  its  regulation 
of  fees  to  bring  the  fees  for  non- 
signatory  carriers  into  line  with  the 
other  fees  charged  to  users  who  contract 
to  support  the  Airports.  The  final  rule 
will  require  non-signatory  carriers  to 
pay  125  percent  of  the  signatory  carrier 
landing  fee.  The  differential  would  be  in 
lieu  of  facility  charges  which  are 
impractical  to  impose  on  irregular  users. 
It  also  recognizes  the  additional 
administrative  costs  associated  with 
non-signatory  carriers  who  operate  at 
the  Airports. 

Comments 

Six  comments  were  received  on 
Notice  87-1.  The  comments  were  fron) 
the  staff  of  the  Federal  Trade 
Commission  (FTC),  the  Air  Transport 
Association,  Aeroflot,  the  Federal 
Republic  of  Germany,  Butler  Aviation 
and  U.S.  )et.  Inc.  The  FTC's  Bureau's  of 
Economic  Competition  and  Consumer 
Protection  presented  general  concepts  in 
support  of  a  theory  of  efficient  pricing  of 
Airport  services.  Under  their  economic 
theory,  the  Airports'  pricing  should 
reflect  the  marginal  cost  that  the 
provision  of  airport  services  imposes  on 
society.  This  theory  suggests  that  in 


addition  to  the  cost  of  providing 
physical  facilities,  there  is  a  cost  of 
congestion  that  an  aircraft  using  the 
airport  imposes  on  passengers  on  other 
fiights  and  a  cost  of  noise  imposed  on 
residents  living  near  the  airport.  If  these 
costs  are  recognized,  the  fees  for 
operating  during  congested  peak 
demand  times  of  the  day  should  be 
higher  than  off-peak  times.  Also,  the 
fees  may  vary  with  the  amount  of  noise 
made  by  an  aircraft.  In  theory,  such 
pricing  would  have  salutary  effects  of 
moving  some  aircraft  operations  from 
high  cost  to  low  cost  operating  times, 
that  is,  from  peak  to  off-peak  periods  of 
congestion  or  periods  of  lower  noise 
sensitivity. 

In  response,  FAA  will  neither 
embrace  nor  reject  the  efficient  pricing 
theory  espoused  by  the  FTC  staff.  The 
imposition  of  landing  fees  at  the 
Airports  based  on  such  a  theory  is 
beyond  the  scope  of  the  present 
rulemaking.  The  present  rule  is  intended 
for  the  limited  purpose  of  conforming 
the  Airports'  existing  landing  fees  with 
the  requirements  of  the  Act.  The  Act 
requires  that  general  aviation  landing 
fees  be  paid  at  the  same  rate  as  air 
carrier  landing  fees. 

Further,  air  carrier  landing  fees  at  the 
Airports  are  fixed  by  contracts  which  do 
not  expire  until  the  end  of  1989. 
Therefore.  FAA  does  not  have  the 
ability  to  pursue  economic  pricing 
theories  such  as  the  one  proposed  by  the 
FTC  staff  for  either  the  contract  carriers 
or  general  aviation.  The  merits  of  this 
comment  are  more  appropriately 
addressed  by  the  Authority  when  the  air 
carrier  agreements  are  renegotiated. 

The  Air  Transport  Association  (ATA) 
expressed  its  support  for  the  overall 
objective  of  the  proposed  rule  and  urged 
the  FAA  to  adjust  the  non-signatory, 
itinerant  and  general  aviation  user  fees 
as  proposed.  ATA  views  this  rule  as  a 
"step  toward  the  desirable  objective  of 
cost-relatedness  of  fees  and  charges, 
and  the  recovery  by  the  airport  of  a  'fair 
share'  of  costs  from  the  variety  of 
airport  users."  ATA  did  urge  the 
Metropolitan  Washington  Airports 
Authority  to  examine  the  minimum 
landing  fee  of  $4  and  suggested  that  the 
minimum  may  not  be  adequate  to 
recover  the  cost  of  services  and 
facilities  provided. 

Under  the  Metropolitan  Washington 
Airports  Act,  the  minimum  landing  fee 
on  general  aviation  aircraft  cannot 
exceed  the  fee  that  would  be  imposed 
on  a  12.500  pound  aircraft.  While  this 
fee  would  be  in  excess  of  $4 
(approximately  S6)  FAA  has  elected  not 
to  set  the  minimum  fee  at  the  maximum 
permitted  by  law.  The  change  to  a 
weight-base  methods  to  calculate  fees 


produces  a  fee  increase  for  general 
aviation  users.  Furthermore,  the 
imposition  of  a  $4  minimum  at  Dulles 
Airport  will  also  be  an  increase  for  some 
of  the  smaller  aircraft  operating  at  that 
airport.  As  stated  in  the  Notice,  a  future 
change  by  the  Authority  in  the  minimum 
landing  fee  to  the  level  permitted  by  law 
may  be  appropriate  if  it  is  determined 
by  the  Authority  that  the  cost  of 
providing  basic  services  at  National  and 
Dulles  to  light  aircraft  is  not  being 
recovered  by  the  weight-based  landing 
fee  and  by  the  current  minimums. 

A  comment  was  received  from 
Aeroflot,  the  Soviet  Airline.  Aerofiot  is  a 
non-signatory  carrier  at  Ehilles  Airport. 
Aeroflot  did  not  object  to  the  proposed 
rule,  but  noted  that  Aerofiot  would 
benefit  from  keeping  its  non-signatory 
status.  FAA  views  AeroHot's  comments 
as  supporting  the  proposed  rule.  The 
determination  of  whether  Aeroflofs 
status  is  properly  that  of  a  signatory 
carrier  or  non-signatory  carrier  is  not  a 
regulatory  matter.  This  will  be 
determined  by  discussions  between  the 
carrier  and  airport  management. 

The  Federal  Republic  of  Germany's 
Armed  Forces  Administrative  Agency, 
which  operates  aircraft  on  official 
missions  of  the  German  Air  Force, 
expressed  concern  that  the  proposed 
rule  would  impose  a  landing  fee  on 
German  Air  Force  aircraft  landing  at 
Dulles.  This  is  not  the  situation.  The  rule 
will  not  impose  landing  fees  on  public 
aircraft.  Public  aircraft  are  defined  by 
FAA  as  "aircraft  used  only  in  the 
service  of  a  government,  or  a  political 
subdivision.  It  does  not  include  any 
government-owned  aircraft  engaged  in 
carrying  persons  or  property  for 
commercial  purposes."  14  CFR  1.1.  This 
definition  is  added  to  the  landing  fee 
rule  for  continuity  after  the  transfer  to 
the  Authority.  German  Air  Force  aircraft 
have  been  treated  as  public  aircraft  in 
the  past  and  have  not  paid  a  landing  fee 
at  the  Airports.  They  will  continue  to  be 
treated  as  public  aircraft  under  the  new 
regulation. 

U.S.  Jet  Inc.,  a  provider  of  on-demand 
Part  135  service  at  National  Airport, 
objected  to  the  distinction  proposed  in 
the  Notice  between  scheduled  and  non- 
scheduled  Part  135  operators.  U.S.  Jet  is 
seeking  to  become  a  signatory  carrier  at 
the  Airports.  As  originally  proposed, 
only  scheduled  Part  135  operators  could 
become  signatory  air  carriers;  non- 
scheduled  Part  135  operations  would 
remain  general  aviation  for  contract  and 
landing  fee  purposes.  This  was 
consistent  with  the  historic  operation  at 
the  Airports.  Non-scheduled  Part  135 
operators,  like  U.S.  Jet,  Inc.,  often 
referred  to  as  "air  taxis, "  generally 
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operate  aircraft  more  typical  of  general 
aviation  than  scheduled  carriers.  Also, 
at  National,  non-scheduled  Part  135 
operators  have  not  been  considered  to 
be  air  carriers  or  commuters  under  the 
hij^h  density  rule.  14  CFR  93.123.  et  seq.. 
for  obtaining  and  operating  slots. 
Nevertheless,  FAA  sees  no  reason  to 
enact  a  regulation  which  would  preclude 
a  non-scheduled  Part  135  operator  from 
reaching  an  agreement  with  airport 
managment  to  be  a  signatory  carrier. 
FAA  makes  no  judgment  on  the 
particular  contractual  relationship 
between  the  Metropolitan  Washington 
Airports  and  U.S.  Jet.  The  matter  is  to  be 
resolved  by  airport  managment  and  not 
as  an  FAA  regulatory  matter. 

U.S.  )et  objected  to  paying  fees  as  a 
non-signatory  carrier  if  it  is  not 
permitted  to  become  a  signatory  carrier. 
U.S.  Jet's  premise  is  not  correct.  The 
definition  of  a  non-signatory  carrier, 
which  was  in  the  Notice  and  is  retained 
in  the  final  rule,  does  not  encompass 
non-scheduled  Part  135  operators.  They 
will  continue  to  be  treated  as  general 
aviation  if  they  do  not  reach  an 
agreement  with  the  Airport  to  be 
signatory  carriers.  The  non-signatory 
carrier  fee  differential  is  aimed  at 
operators  of  large  aircraft  and  Part  135 
operators  that  are  scheduled.  Regularly 
scheduled  operators  are  encouraged  to 
become  signatory  carriers  at  the  Airport. 
Non-scheduled  Part  135  operators  tend 
to  operate  smaller  aircraft  and  function 
more  like  general  aviation.  It  would  be 
appropriate  for  the  Authority  to 
reconsider  this  classification, 
particularly  if  non-scheduled  Part  135 
operators  impose  costs  on  the  Airports 
that  are  not  adequately  recovered  by  the 
general  aviation  landing  fee. 

F^inally.  it  was  suggested  that  the 
landing  fees,  once  calculated,  be 
rounded  to  the  nearest  $0.25.  FAA  has 
elected  not  to  adopt  this  suggestion. 

It  should  be  noted  that  FAA 
terminology  is  used  in  the  rule.  For 
instance,  the  rule  refers  to  the  Director 
of  the  Metropolitan  Washington 
Airports,  an  FAA  title.  After  the  transfer 
of  the  Airports,  the  Airports  Authority, 
of  course,  may  use  different  terminology 
and  titles. 

Kej^ulatory  Evaluation 

The  final  rule  is  not  expected  to  have 
any  significant  impact  because  it  will 
not  impose  any  significant  additional 
requirements  on  the  users  of  the 
airports.  A  minimal  economic  impact 
will  befall  operation  of  general  aviation 
aircraft  at  the  airports  and  there  will  be 
a  relatively  minimal  impact  on  non- 
signatory  carriers  who  use  the  airports. 
A  minimal  economic  benefit  will  accrue 
to  the  signatory  carriers  because  the 


increased  fees  from  general  aviation  and 
the  non-signatory  carriers  will  pay  a 
larger  percentage  of  the  costs  in  the 
landing  fee  cost  center  thereby  reducing 
the  total  costs  to  be  paid  by  the 
signatory  carriers.  The  rule  is  not 
expected  to  have  any  effect  on 
passengers.  For  this  reason,  it  has  been 
determined  that  the  economic  impact  of 
this  amendment  is  so  minimal  that  a  full 
Regulatory  Evaluation  is  not  warranted. 

The  various  regulations  in  the  final 
rule  will  have  no  impact  on  trade 
opportunities  for  both  U.S.  firms  doing 
business  overseas  and  foreign  firms 
doing  business  in  the  U.S. 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  was  enacted  by  Congress  in  order 
to  ensure,  among  other  things,  that  small 
entities  are  not  disproportionately 
affected  by  Government  regulations. 
Small  entities  affected  by  the  final  rule 
are  likely  to  be  itinerant  non-scheduled 
Part  135  air  taxis  who  use  the  Airports 
from  time  to  time,  non-scheduled  air  taxi 
operators  who  are  based  at  the  Airports 
and  non-scheduled  operators  of  large 
aircraft.  The  rule  will  not  require  any 
change  in  the  operations  of  these 
companies  as  currently  conducted.  No 
additional  record-keeping  requirements 
would  be  imposed.  The  air  taxi 
operators  are  considered  general 
aviation  for  landing  fee  purposes.  The 
increase  may  have  a  significant  impact 
on  one  or  more  of  the  air  taxis  that  are 
based  at  the  Airports,  but  it  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities 
which  operate  aircraft,  including  large 
aircraft.  The  impact  on  the  affected 
small  entities  would  be  substantially 
less  than  the  threshold  for  significant 
impact  under  agency  guidelines. 
Therefore,  under  the  criteria  of  the 
Regulatory  Flexibility  Act.  the  final  rule 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

Conclusions 

The  final  rule  is  not  expected  to 
impose  any  significant  economic  impact 
because  it  will  not  impose  significant 
additional  cost  requirements  on  persons 
complying  with  the  rule  nor  will  it 
impose  major  changes  in  the  activities  it 
addresses.  Therefore,  the  FAA  has 
determined  that  this  proposed 
amendment  involves  a  regulation  which 
is  not  major  under  Executive  Order 
12291  or  significant  under  DOT 
Regulatory  Policies  and  Procedures.  (44 
FR  1034:  February  28. 1979).  For  the 
same  reasons,  it  is  certified  that  this 
amendment  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small 
entities.  Because  the  cost  of  this 


amendment  is  so  minimal  it  does  not 
warrant  a  full  regulatory  evaluation. 

Reason  for  Immediate  Adoption 

The  Administrative  Procedure  Act 
allows  a  rule  to  be  made  effective 
immediately  for  good  cause.  Because  of 
the  need  to  modify  the  landing  fees  for 
general  aviation  users  in  accordance 
with  the  Metropolitan  Washington 
Airports  Act  of  1986  so  that  the  new  fees 
are  in  effect  on  the  date  of  the  transfer 
of  the  Airports  to  the  new  Authority, 
good  cause  exists  for  making  this 
amendment  effective  in  less  than  30 
days. 

List  of  Subjects  in  14  CFR  Part  139 

Washington  National  Airport. 
Washington  Dulles  International  Airport 
fees. 

The  Amendment 

Accordingly,  Part  159  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  159) 
is  amended  as  follows: 

PART  159— I  AMENDED) 

1.  The  authority  citation  of  Part  159  is 
revised  to  read  as  follows: 

Authority:  49  U  SC.  2402  and  2424:  The 
Metropolitan  Washington  Airports  Act  of 
1986,  Pub.  L.  99-591,  October  30. 1988. 

2.  By  revising  i  159.181  to  read  as 
follows: 

§159.161     Unding  fMa. 

(a)  Except  <i.'>  pruvidt'd  in  paragraph 
(b)  of  this  section,  the  charges  for  each 
landing  of  an  aircraft  h»  Washington 
National  Airport  or  U  ist  'mon  Dulles 
International  Airport  are  as  follows: 

(1)  Signatory  earners.  Unless  the 
carrier  has  a  contract  with  the  Airport 
management  which  provides  otherwise, 
the  carrier  shall  pay  a  landing  fee  for 
each  of  its  aircraft  that  comes  to  a  full 
stop  at  the  Airport  The  fee  shall  be  paid 
at  a  rate  for  each  1.000  pounds  or  part 
thereof  the  maximum  authorized  landing 
weight  of  the  aircraft  permitted  at  the 
Airport.  The  rate  per  1,000  pounds  will 
be  calculated  by  the  Director, 
Metropolitan  WashinRton  Airports  to 
recover  the  net  direct  and  allocated 
costs  of  the  airfield  cost  center, 
including  utilities.  The  fee  shall  be 
calculated  annually  and  adjusted  for  the 
underrecovery  or  the  overrecovery  of 
the  prior  year's  costs. 

(2)  Non-signatory  carriers.  Each  non- 
signatory  carrier  shall  pay  a  landing  fee 
equal  to  125  percent  of  the  current  fee 
applicable  to  signatory  carriers  under 
paragraph  (a)  of  this  section. 

(3)  Other  operators.  All  other  users  of 
the  Airport  shall  pay  landing  fees  on  the 


same  basis  and  at  the  same  rate  as  the 
signatory  carriers  except  that  a 
minimum  landing  fee  shall  be  applicable 
as  provided  in  paragraph  (a)(4)  of  this 
section. 

(4)  The  minimum  landing  charge  at 
Washington  National  Airport  and 
Washington  Dulles  International  Airport 
for  all  aircraft,  including  helicopters, 
shall  be  $4.00. 

(b)  There  is  no  landing  charge  under 
this  section  for  the  following: 

(1)  Public  aircraft. 

(2)  Aircraft  departing  from  the  Airport 
that  are  compelled  to  land  at  either 
Airport  for  safety  reasons  without 
landing  at  any  other  airport. 

(3)  Aircraft  operations  for  which  the 
Director.  Metropolitan  Washington 
Airports  determines  that  a  charge 
should  not  be  imposed. 

3.  By  revising  §  159.183  as  follows: 

§159.183    Service  tees. 

Each  carrier  or  general  aviation 
operator  which  uses  the  following 
services  shall  pay  to  the  Director, 
Metropolitan  Washington  Airports  the 
fee  established  by  the  Airports  for  the 
service  as  follows  unless  the  carrier  or 


operator  has  a  contract  with  the  Airport 
which  prescribes  a  different  fee: 

(a)  Common  use  facilities — for  use  of 
the  holdroom  areas,  baggage  claim 
areas,  baggage  roadways,  and  porter 
facilities:  The  landing  fee  prescribed  by 
§159.181. 

(b)  Mobile  lounge  fees  per  trip:  $50.00. 

(c)  Federal  Inspection  Service  fees 
(established  annually)  for  use  of  the 
area  where  the  Federal  Inspection 
Services  are  performed:  The  fee  per 
passenger  paid  by  the  signatory  carriers. 

4.  By  adding  new  §  159.184  as  follows: 

§159.184    Deflnlttons. 

For  the  purpose  of  §  §  159.181  and 
159.183: 

(a)  A  "signatory  carrier"  is  a  carrier 
operating  under  Part  121,  Part  127,  Part 
129,  or  providing  scheduled  or  non- 
scheduled  operations  under  Part  135, 
that  has  entered  into  a  contract  with  the 
Airport  specifying  the  fees  and  charges 
for  use  of  the  Airport;  and 

(b)  A  "non-signatory  carrier"  is  a 
carrier  operating  under  Part  121,  Part 
127,  Part  129,  or  providing  scheduled 
operations  under  Part  135.  that  does  not 
have  a  contract  with  the  Airport 
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specifying  the  fees  and  charges  for  use 
of  the  Airport. 

(c)  Public  aircraft  means  aircraft  used 
only  in  the  service  of  a  government  or  a 
political  subdivision.  It  does  not  include 
any  government-owned  aircraft  engaged 
in  carrying  persons  or  property  for 
commercial  purposes. 

5.  By  revising  §  159  185  as  follows: 

§159.185    Payment  tor  servicet. 

(a)  Unless  other  arrangements  for 
payment  have  been  made  with  the 
approval  of  the  airport  management, 
general  aviation  landing  fees  shall  be 
paid  to  the  fixed  base  operator  at  the 
Airport  and  a  carrier  shall  report  its 
weight  to  an  authorized  ground  handler 
at  the  Airport. 

(b)  Unless  satisfactory  credit 
arrangements  have  been  made,  a  person 
who  has  used  Airport  facilities,  or  who 
owes  for  storage,  supplies,  repairs,  or 
other  services  by  the  Airports,  must  pay 
for  them  before  takeoff. 

Issued  in  Washington.  DC  on  June  4, 1987. 
Dorvald  D.  Engen, 
Administrator. 
(FR  Doc.  87-13063  Filed  6-4-87;  3:48  pmj 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  Human  Development 
Services 

I  Program  Announcement  No.  13612-M1] 

American  Indian  and  Native  Hawaiian 
Social  and  Economic  Development 
Projects;  Availability  of  Financial 
Assistance 

agency:  Administration  for  Native 
Americans  (ANA).  Office  of  Human 
Development  Services  (OHDS). 
Department  of  Health  and  Human 
Services. 

ACTION:  Announcement  of  availability  of 
competitive  fmancial  assistance  for 
American  Indian  and  Native  Hawaiian 
social  and  economic  development 
projects. 

DATES:  The  closing  dates  for  receipt  of 
ftpplications  are  October  16. 1987. 
February  5.  IWW  and  Mny  20,  1988. 
FOR  FURTHER  INFORMATION  CONTACT: 

Lucille  Dawson  (202)  245-7727  or  Sharon 
McCully  (202)  245-7714.  Administration 
for  Native  Americans.  Office  of  Human 
Development  Services,  Department  of 
Health  and  Human  Services.  330 
Independence  Avenue.  SW., 
Washington.  DC  20201. 

A.  Introduction  and  Program  Purpose 

The  purpose  of  this  program 
announcement  is  to  announce  the 
availability  of  fmancial  assistance  to 
promote  self-sufficiency  for  Indian 
Tribes  and  American  Indian  and  Native 
Hawaiian  groups  through  support  of 
local  governance,  as  well  as  social  and 
economic  development  projects.  Funds 
will  be  awarded  under  section  803  of  the 
Native  American  Programs  Act  of  1974. 
Pub.  L  9:V-644.  88  Stat.  2324.  42  U.S.C. 
2991b. 

Proposed  projects  will  be  reviewed  on 
a  competitive  basis  against  the 
evaluation  criteria  in  this 
announcement. 

The  purpose  of  the  financial 
assistance  provided  by  the 
Administration  for  Native  Americans 
(ANA)  under  the  Native  American 
Programs  Act  (the  Act)  is  to  promote 
social  and  economic  self-sufficiency  for 
American  Indians.  Alaska  Natives,  and 
Native  Hawaiians. 

ANA  believes  that  responsibility  for 
achieving  self-sufficiency  rests  with  the 
governing  bodies  of  Indian  tribes  and  in 
the  leadership  of  Native  American 
groups.  The  development  of  self- 
sufficiency  requires  strengthening 
governmental  responsibilities,  economic 
progress,  and  improvement  of  social 
systems  which  protect  and  enhance  the 


health  and  well-being  of  individuals, 
families  and  communities. 

Achievement  of  self-sufficiency  is 
based  on  the  community's  ability  to 
plan,  organize,  and  direct  resources  in  a 
comprehensive  manner  to  achieve  long- 
range  community  goals.  ANA  bases  its 
program  and  policy  initiatives  on  the 
following  three  program  goals: 

(1)  Governance:  To  assist  tribal 
governments.  Native  American 
institutions,  and  local  leadership  to 
exercise  local  control  and  decision- 
making over  their  resources. 

(2)  Economic  Development:  To  foster 
the  development  of  stable,  diversified 
local  economies  and  economic  activities 
which  will  provide  jobs,  promote 
economic  well-being,  and  reduce 
dependency  on  public  funds  and  social 
services. 

(3)  Social  Development:  To  support 
local  access  to.  control  of.  and 
coordination  of  services  and  programs 
which  safeguard  the  health  and  well- 
being  of  people,  and  which  are  essential 
to  a  thriving  and  self-sufficient 
community. 

To  accomplish  these  goals.  ANA 
supports  tribal  governments  and  other 
Native  American  organizations  in  the 
development  and  implementation  of 
community-based,  long-term  governance 
and  social  and  economic  development 
strategies  (SEDS)  aimed  at  promoting 
the  seif-sufficiency  of  their  own 
communities.  This  approach  is  based  on 
two  fundamental  principles: 

(1)  The  local  community  and  its 
leadership  are  responsible  for 
determining  their  own  goals,  setting 
priorities,  and  planning  and 
implementing  programs  aimed  at 
achieving  those  goals:  the  unique  mix  of 
socio-economic,  political,  and  cultural 
factors  involved  in  each  conununity 
makes  such  self-determination 
necessary,  the  local  community  is  in  the 
best  position  to  apply  its  own  cultural, 
political,  and  socio-economic  values  in 
deciding  on  long-term  strategies  and 
programs. 

(2)  Economic  and  social  development 
are  interrelated,  and  development  in  one 
area  shsould  be  balanced  with 
development  in  the  other  in  order  to 
enhance  self-sufficiency.  Without  a 
careful  balance  of  the  two.  the 
community's  development  efforts  may 
be  jeopardized.  Expansion  of  social 
services,  without  providing 
opportunities  for  employment  and 
economic  development,  may  lead  to 
greater  dependency.  Conversely, 
inadequate  social  services  can  seriously 
impede  productivity  and  economic 
development. 


B.  Proposed  Projects  to  be  Funded 

The  fundamental  task  which  Native 
American  communities  face  is 
developing  enduring  social  and 
economic  strategies  in  keeping  with 
local  goals,  resources,  and  cultural 
values.  ANA  is  interested  in  assisting 
local  communities  in  the  implementation 
of  projects  that  are  a  part  of  long-range 
strategies  to  achieve  social  and 
economic  self-sufficiency.  ANA  expects 
Its  applicants  to  have  undertaken  a  long- 
range  planning  process  that  addresses 
the  community's  development  and 
encourages  social  and  economic  growth 
for  the  community.  Such  long-range 
planning  must  consider  the  maximum 
use  of  available  resources,  directing 
those  resources  at  opportunities  and 
addressing  issues  that  hinder  progress. 

ANA  encourages  applicants  to 
consider  innovative  approaches  to 
achieve  the  specific  governance  and 
social  and  economic  goals  of  the 
community,  and  to  use  non-ANA 
resources  including  human,  natural,  and 
financial  ones  to  strengthen  and 
broaden  the  proposed  project's  impact 
in  the  community. 

All  projects  funded  by  ANA  must  be 
complete,  self-sustaining  or  supported 
with  other  than  ANA  funds  at  the  end  of 
the  project  period.  ANA's  funding  of 
specific  projects  is  not  for  those 
programs  which  operate  indefinitely  or 
have  need  for  ANA  funding  on  a 
recurring  basis. 

Goal  1:  Governance.  Effective 
governance  is  a  necessary  foundation 
and  condition  for  social  and  economic 
development  of  Indian  tribes  and  Native 
American  groups.  Efforts  to  achieve 
effective  governance  include:  (1) 
Strengthening  the  effectiveness  of  tribal 
governments:  (2)  increasing  the  ability  of 
tribes  and  Native  Americans  groups  and 
organiations  to  plan,  develop,  and 
administer  a  comprehensive  program 
supportive  of  community  social  and 
economic  self-sufficiency;  and  (3) 
increasing  awareness  of  the  legal  rights 
and  benefits  to  which  Native  Americans 
are  entitled,  either  by  virtue  of  the 
Federal  trust  relationship,  legislative 
authority,  or  as  citizens  of  the  United 
States. 

Under  the  governance  goal,  ANA 
strongly  encourages  tribal  councils  and 
other  governing  bodies  to  strengthen 
and  streamline  their  institutional 
management  in  order  to  develop  and 
implement  social  and  economic 
development  strategies  and  to  improve 
the  day-to-day  management  of 
programs.  By  improving  such 
capabilities.  Indian  Tribes  and  Native 
American  groups  can  better  define  and 


achieve  the  goals  of  their  people  and 
promote  greater  efficiency  and 
effectiveness  in  the  use  of  available 
resources. 

Goal  2:  Economic  development  is  the 
long-term  mobilization  and  management 
of  economic  resources  to  achieve  a 
diversified  economy  characterized  by 
widespread  distribution  of  economic 
resources,  services,  and  benefits: 
participation  of  community  members  in 
the  productive  activities  and  economic 
investments  of  the  community;  and 
pursuit  of  economic  interests  in  ways 
that  balance  economic  gain  with  social 
development. 

Goal  3:  Social  Development  is  the 
mobilization  and  management  of 
resources  for  the  social  benefit  of 
community  members,  and  involves  the 
establishment  of  institutions,  systems, 
and  practices  that  contribute  to  the 
social  environment  desired  by  the 
community.  This  includes  the 
development  of,  access  to,  and  local 
control  over  the  institutions  that  protect 
the  health  and  welfare  of  individuals 
and  families,  and  preserve  the  values, 
language,  and  culture  of  the  community. 

Building  on  the  foundation  of  strong 
local  governance.  ANA  expects  tribal 
governments  and  other  Native  American 
organizations  to  move  toward 
coordinated  and  balanced  development 
and  implementation  of  social  and 
economic  development  strategies.  These 
interrelated  strategies  should  coordinate 
and  direct  all  resources  (Federal  and 
non-Federal)  toward  locally  determined 
priorities,  and  affect  the  community  and 
its  members  in  ways  that  promote 
greater  economic  and  social  self- 
sufficiency.  In  addition,  these  strategies 
should  provide  an  independent  source  of 
revenue  to  the  community  which  will 
assist  the  applicant  m  decreasing 
dependency  on  public  funds, 

C,  Eligible  Applicants 

The  following  organizations  which  are 
NOT  current  grantees  of  ANA  are 
eligible  to  apply  for  a  grant  award  under 
this  announcement: 

•  Federally  recognized  Indian  Tribes; 

•  Consortia  of  Indian  Tribes: 

•  Incorporated  non-Federally 
recognized  Tribes: 

•  Incorporated  non-profit  multi- 
purpose community-based  Indian 
organizations; 

•  Urban  Indian  Centers; 

•  Incorporated  non-profit  Native 
Hawaiian  organizations: 

•  National  or  regional  mcorporated 
non-profit  Native  American 
organizations  with  Native  American 
community-specific  objectives 

With  the  exception  of  Alaska  Native 
grantees,  current  grantees  of  ANA, 


whose  project  period  terminates  in 
Fiscal  Year  1988  (October  1, 1987- 
September  30, 1988),  are  also  eligible  to 
apply.  (The  Project  Period  is  noted  in 
Block  9  of  the  "Financial  Assistance 
Award".)  This  program  announcement 
does  not  apply  to  current  grantees  with 
multi-year  projects  when  applying  for 
continuation  funding  for  their  second  or 
third  budget  pieriods. 

Alaska  Native  applicants  are  not 
eligible  under  this  program 
announcement  because  a  separate 
program  announcement  for  Fiscal  Year 
1988  funding  will  be  published 
specifically  for  Alaska  Native 
applicants. 

D.  Available  Funds 

Approximately  $15  million  of  financial 
assistance  is  available  under  this 
program  announcement. 

Each  tribe  or  Native  American 
organization  is  eligible  to  receive  no 
more  than  one  grant  award  under  this 
announcement. 

E.  Multi-Year  Projects 

Applicants  may  apply  for  projects  of 
up  to  36  months  duration.  A  multi-year 
project,  one  extending  more  than  12 
months,  affords  grantees  the  opportunity 
to  undertake  more  complex  and  in-depth 
projects  than  can  be  completed  in  one 
year.  Applicants  are  encouraged  to 
develop  multi-year  projects.  However, 
applicants  should  note  that  a  multi-year 
project  is  a  project  on  a  single  theme 
that  requires  more  than  12  months  to 
complete.  It  is  not  a  series  of  unrelated 
projects  presented  in  chronological 
order  over  a  three  year  period.  It  should 
also  be  noted  that  funding  after  the  first 
budget  period  of  a  multi-year  project 
will  be  non-competitive. 

The  budget  period  for  each  multi-year 
project  grant  will  be  12  months.  The 
non-competitive  funding  for  the  second 
and  third  year  will  depend  upon  the 
grantee's  progress  in  achieving  the 
objectives  of  the  project  according  to  the 
approved  work  plan,  the  availability  of 
Federal  funds,  ANA's  continued  belief 
that  the  project  is  in  the  public  interest, 
and  compliance  with  applicable 
statutory,  regulatory  and  grant 
requirements. 

F.  Grantee  Share  of  Project 

Grantees  must  provide  at  least  20 
percent  of  the  total  approved  cost  of  the 
project  which  may  be  cash  or  m-kind 
contributions.  The  total  approved  cost  of 
the  project  is  the  sum  of  the  Federal 
share  and  the  non-Federal  share.  The 
method  to  compute  the  non-Federal 
share  is  shown  in  the  Application  Kit. 
An  itemized  budget  detailing  the 
appbcant's  non-Federal  share  and  its 


source  must  be  included  in  the 
application.  A  request  for  a  waiver  of 
the  non-Federal  share  requirement  may 
be  submitted  ir  accordance  with 
§  133e.50(b)(3)  of  the  Native  American 
Program  Regulations 

G.  Intergovernmental  Review  of  Federal 
Programs 

This  program  is  not  covered  by 
Executive  Order  12372. 

H.  The  Application  Process 

Availability  of  Application  Forms 

In  order  to  be  considered  for  a  grant 
under  this  program  announcement,  an 
application  must  be  submitted  on  the 
forms  supplied  and  in  the  manner 
prescribed  by  ANA.  The  application 
requirements  are  approved  under  0MB 
Control  No.  0980-0016.  The  apphcation 
kits  containing  the  necessary  forms  may 
be  obtained  from; 

Edith  Clark.  Administration  for  Native 
Americans,  Office  of  Human 
Development  Services.  DHHS,  Room 
5300  North  Building.  330  Independence 
Avenue,  SW..  Washington.  DC  20201. 
Attention:  No.  13812-881.  (202)  245- 
7727. 

Application  Submission 

One  signed  original  and  two  copies  of 
the  grant  apphcation.  including  all 
attachments,  must  be  hand  delivered  or 
mailed  to: 

Department  of  Health  and  Human 
Services.  Office  of  Human 
Development  Services.  Discretionary 
Grants  Management  Branch.  Hubert 
H.  Humphrey  Building.  Room  345F. 
200  Independence  Avenue.  SW., 
Washington,  DC  20201,  ATTENTION: 
ANA  13612-881. 

The  application  shall  be  signed  by  an 
individual  authorized  to  act  for  the 
applicant  tnbe  or  organization  and  to 
assume  the  applicant's  obligations  under 
the  terms  and  conditions  of  the  grant 
award,  including  Native  American 
Program  statutory  and  regulatory 
requirements. 

Application  Consideration 

The  Commissioner  of  the 
Administration  for  Native  Americans 
determines  the  final  action  to  be  taken 
with  respect  to  each  grant  application 
received  under  this  announcement. 

The  following  points  should  be  taken 
into  consideration  by  all  applicants: 

•  Incomplete  applications  and 
applications  that  do  not  conform  to  this 
announcement  will  not  be  accepted  for 
review.  Applicants  will  be  notified  in 
wnting  of  any  such  determination  by 
ANA. 
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•  Complete  applications  that  conform 
to  all  the  requirements  of  this  program 
announcement  are  subjected  to  a 
competitive  review  and  evaluation 
process.  An  independent  review  panel 
evaluates  each  application  against  the 
published  criteria.  The  results  of  this 
review  assist  the  Commissioner  in 
making  final  funding  decisions. 

•  The  Commissioner's  decision  also 
takes  into  account  the  comments  of  the 
ANA  staff.  State  and  Federal  agencies 
having  performance  related  information, 
and  other  interested  parties. 

•  The  Commissioner  makes  grant 
awards  consistent  with  the  purpose  of 
the  Act,  all  relevant  statutory  and 
regulatory  requirements,  this  Program 
Announcement,  and  the  availability  of 
funds. 

•  After  the  Commissioner  has  made 
decisions  on  all  applications, 
unsuccessful  applicants  will  be  notified 
in  writing  within  appoximately  120  days 
of  the  closing  date.  Successful 
applicants  are  notified  through  an 
official  Financial  Assistance  Award 
(FAA).  The  award  will  state  the  amount 
of  Federal  funds  awarded,  the  purpose 
of  the  grant,  the  terms  and  conditions  of 
the  grant  award,  the  effective  date  of  the 
award,  the  project  period,  the  budget 
period,  and  the  amount  of  the  non- 
Federal  matching  share  requirement. 

I.  Review  Process  and  Criteria 

Applications  submitted  in  a  timely 
manner  under  this  program 
announcement  will  undergo  a  pre- 
review  to  determine: 

•  That  the  applicant  is  eligible  in 
accordance  with  the  Eligible  Applicant 
Section  of  this  announcement; 

•  That  the  application  proposes 
project  objectives  which  are  responsive 
to  the  Program  Announcement;  and 

•  That  the  application  materials 
submitted  are  sufficient  to  allow  the 
panel  to  undertake  an  in-depth 
evaluation.  All  required  materials  and 
forms  are  listed  in  the  Grant  Application 
Checklist  in  the  Application  Kit. 

Applications  which  pass  the  pre- 
review  will  be  evaluated  and  rated  by 
an  independent  review  panel  on  the 
basis  of  the  following  criteria: 

(1)  Long-Range  Goals.  The  application 
presents  long-range  goals,  within  the 
context  of  the  community's 
comprehensive  social  and  economic 
development  goals,  which  the  proposed 
project  addresses.  (Inclusion  of  the 
community's  entire  development  plan  is 
not  necessary.)  (15  points) 

(2)  Resources  A  vailability  to  the 
Proposed  Project.  Other  resources  which 
will  assist  or  be  coordinated  with  the 
project  are  described.  Resources  may  be 
human,  natural  or  financial  in  nature, 


including  Federal  and  non-Federal 
resources.  (15  points) 

(3)  Capabilities  and  Qualifications. 
The  resumes  or  position  descriptions  of 
key  personnel  indicate  that  the  staff  is 
qualified  to  carry  out  the  project.  (15 
points) 

(4)  Project  Objectives  and  Activities. 
The  application  proposes  project 
objectives  and  project  activities  which: 

•  Are  realistic  and  feasible; 

•  Are  measurable  and  quantifiable; 

•  Are  based  on  a  fully  described  and 
locally  determined  balanced  social  and 
economic  development  strategy; 

•  Clearly  address  a  major  problem 
within  the  community; 

•  Indicate  when  the  objective  will  be 
accomplished;  and 

•  Indicate  who  will  accomplish  the 
objective;  (20  points] 

(5)  Results  or  Benefits  Expected.  The 
proposed  project  will  result  in  specific, 
measurable  outcomes  which  will  clearly 
contribute  to  the  overall  development  of 
the  community  and  its  members.  The 
specific  information  provided  is  the 
basis  upon  which  the  outcomes  can  be 
evaluated  at  year  end.  (20  points) 

(6)  Budget.  The  budget  fully  explains 
and  justifies  the  line  items  in  the  budget 
categories  in  Part  III,  Section  B  of  the 
Budget  Information.  Sufficient  detail  is 
included  to  facilitate  determination  of 
allowability,  relevance  to  the  project, 
and  cost  benefits.  (15  points) 

J.  Guidance  to  Applicants 

The  following  policies,  pointers,  and 
instructions  are  provided  to  assist 
applicants  in  developing  a  competitive    ^ 
application. 

(1)  Program  Guidance 

•  ANA  reviewers  of  applications 
have  indicated  they  are  better  able  to 
judge  the  feasibility  and  practicality  of  a 
proposed  economic  development  project 
when  the  applicant  has  utilized  a 
business  plan  to  discuss  the  project. 
ANA  has  included  sample  business 
plans  in  the  application  kit.  It  is  strongly 
suggested  that  an  applicant  use  these  as 
a  guide  in  the  development  of  an 
application.  The  more  information  given 
a  review  panel  on  a  proposed  business, 
the  better  able  it  is  to  evaluate  the 
potiential  for  success. 

•  ANA  does  not  fund  on  the  basis  of 
need.  ANA  funds  projects  presenting  the 
strongest  prospects  for  fulfilling  a 
community's  governance,  social  or 
economic  develojjment. 

•  In  discussing  the  problems  or  needs 
of  the  community  being  addressed  in  the 
application,  sufficient  background  and/ 
or  history  of  the  community  should  be 
included  to  ensure  that  the  feasibility  of 


the  proposed  project  will  be  understood 
by  reviewers. 

•  The  project  proposal  must  clearly 
identify  in  measurable  terms  the 
expected  results  of  the  project  and  its 
positive  and  continuing  impact  on  the 
community. 

•  In  the  Part  IV,  section  A  of  the 
application  package.  Resources 

A  vailable  to  the  Proposed  Project,  the 
applicant  should  address  any  specific 
financial  circumstances  which  may 
impact  on  the  project,  such  as  any 
monetary  or  land  settlements  made  to 
the  applicant  and  any  restrictions  to 
those  settlements  and  explain  the 
specific  reasons  it  is  seeking  ANA 
funds,  particularly  if  the  applicant 
apparently  has  other  resources  to 
support  the  proposed  project  and 
chooses  not  to  use  them. 

•  Supporting  documentation  or  other 
testimonies  from  concerned  interests 
other  than  the  applicant  may  be  used  to 
provide  support  for  the  feasibility  of  the 
project. 

(2j  Technical  Guidance 

•  The  application's  Form  424  must  be 
signed  by  the  applicant's  representative 
authorized  to  act  with  full  authority  on 
behalf  of  the  applicant. 

•  ANA  suggests  that  the  pages  of  the 
application  be  numbered  sequentially 
from  the  first  page.  This  allows  for  easy 
reference  during  the  review  process. 
Simply  tabbing  of  the  sections  of  the 
application  is  also  helpful  to  the 
reviewers. 

•  Two  copies  of  the  application  plus 
the  original  are  required. 

•  Applicants  are  encouraged  to  have 
someone  other  than  the  author  apply  the 
evaluation  criteria  and  score  the 
application  prior  to  its  submission  in 
order  to  gain  a  better  sense  of  their 
application's  quality  and  potential 
competitiveness. 

•  There  is  no  maximum  or  minimum 
amount  of  Federal  funds  that  may  be 
requested. 

•  For  purposes  of  developing  an 
application,  applicants  should  plan  for  a 
project  start  date  approximately  120 
days  after  the  closing  date  under  which 
the  appplication  is  submitted. 

•  ANA  will  not  fund  essentially 
identical  projects  serving  the  same 
consistency. 

•  ANA  will  accept  only  one 
application  from  any  one  applicant.  If  an 
eligible  applicant  sends  in  two 
applications,  the  one  with  the  earliest 
postmark  will  be  accepted  for  review 
unless  the  applicant  withdraws  the 
earlier  application. 


•  An  application  from  a  Federally 
recognized  tribe  must  be  from  the 
governing  body. 

•  The  Cover  Page  (included  in  the  Kit) 
should  be  the  first  page  of  an 
application. 

•  The  Approach  page  (Section  B,  Part 
IV)  for  each  objective  proposed  should 
be  of  sufficient  detail  to  become  a  daily 
or  weekly  staff  guide  of  responsibilities 
should  the  applicant  be  funded. 

•  If  a  profit  making  venture  is  being 
proposed,  revenue  must  be  reinvested  in 
the  business  in  order  to  decrease  or 
eliminate  ANA's  future  participation. 
Such  revenue  must  be  reported  as 
general  program  income  and  used  in 
accordance  with  the  deduction 
alternative.  (See  45  CFR  74.42(c).) 

•  Applicants  proposing  multi-year 
projects  must  fully  describe  annual 
project  objectives  and  activities. 
Separate  Objective  Work  Plan  (OWP) 
must  be  presented  for  each  project  year 
a(nd  a  separate  itemized  budget  of  the 
Federal  and  non-Federal  costs  of  the 
project  for  each  budget  period  must  be 
included. 

•  Applicants  for  multi-year  projects 
must  justify  the  entire  time-frame  of  the 
project  (i.e.  why  the  project  needs 
multiple  years  to  complete)  and  describe 
the  results  to  be  achieved  by  the  end  of 
each  budget  period  of  the  project  period. 

•  The  applicant  should  specify  the 
entire  project  period  length  on  the  cover 
page  of  the  Form  424.  Block  16.  not  the 
length  of  the  first  budget  period.  In  cases 
where  the  application's  contents 
propose  one  length  of  project  period  and 
the  Form  424  cover  page  specifies  a 
conflicting  length  of  project  period,  ANA 
will  consider  the  project  period  specified 
on  the  Form  424  as  the  governing  one. 

(3)  Projects  or  Activities  that  generally 
will  not  meet  the  purposes  of  this 
Announcement 

•  The  following  activities  are 
inconsistent  with  the  policies  of  ANA: 

•  Projects  which  support  a  grantee  in 
providing  training  and/or  technical 
assistance  (T/TA)  to  other  tribes  or 
Native  American  organizations  ("third 
party  T/TA").  However,  the  purchase  of 
T/TA  by  a  grantee  for  its  own  use  or  use 
for  its  members  (as  in  the  case  of  a 
consortium),  where  T/TA  is  necessary 
to  carry  out  project  objectives,  is 
acceptable. 


•  Proposed  feasibility  studies, 
business  plans,  marketing  plans,  or 
written  materials  such  as  manuals  that 
are  not  an  integral  part  of  the 
applicant's  long-range  development 
plan.  ANA  is  not  interested  in  funding 
'wish  lists'  of  business  possibilities. 
ANA  expects  evidence  of  solid 
Investment  of  time  and  thought  on  the 
part  of  the  applicant  to  any  development 
of  business  plans,  etc. 

•  On-going  social  services  delivery, 
expansion  or  continuation  of  existing 
social  services  delivery  programs. 

•  Core  administrative  functions  or 
other  activities  that  essentially  support 
the  applicant's  administrative  functions. 

•  Project  goals  which  are  not 
responsive  to  one  or  more  of  the  three 
ANA  goals  (Governance,  Economic 
Development,  Social  Development). 

•  Projects  plans  or  strategies  cleariy 
not  determined  or  developed  at  the  local 
level. 

•  Proposals  from  consortia  of  tribes 
that  are  not  specific  in  regard  to  support 
from  the  roles  of  member  tribes. 

•  Projects  which  should  be  supported 
by  other  Federal  funding  sources 
appropriate  and  available  for  the 
proposed  activity; 

•  Activities  tnat  will  not  be 
completed,  not  be  self-sustaining  or  not 
be  supported  by  other  than  ANA  funds 
at  the  end  of  the  project  period. 

•  Lack  of  demonstrated  coordination 
with  non-ANA  resources. 

•  Lack  of  a  justification  or 
explanation  for  requesting  ANA  funds, 
or  a  lack  of  discussion  of  other 
resources  and  revenues  for  use  in  the 
project. 

•  The  purchase  of  real  estate  (see  45 
CFR  1336.50(e))  or  construction  (see 
HDS  Grants  Administration  Manual 
3-e). 

•  Use  of  ANA  grant  funds  for  a 
monetary  share  of  capital  investment  for 
a  business. 

ANA  will  critically  evaluate 
apphcations  within  which  the 
acquisition  of  major  capital  equipment 
(whether  oil  rigs  or  computers/word 
processing  equipment),  franchises  or 
management  fees  are  major  components 
of  the  Federal  share  of  the  budget. 
During  negotiation,  such  expenditures 
may  be  deleted  from  the  budget  of  an 
otherwise  approved  application. 

•  ANA  will  also  critically  evaluate 
projects  reflecting  heavy  reliance  on  use 


of  outside  consultants,  especially  where 
consultants  have  prepared  the 
application  and  have  provided 
themselves  a  major  role  in  the  proposed 
project. 

K.  Due  Date  for  Receipt  of  AppUcations 

The  closing  dates  for  applications 
submitted  in  response  to  this  program 
announcement  are  October  16, 1987. 
February  5,  1988  and  May  20. 1988. 

L.  Receipt  of  Apphcations 

Applications  must  either  be  hand 
dehvered  or  mailed. 

Applications  mailed  through  the  U.S. 
Postal  Service  or  a  commercial  delivery 
service  shall  be  considered  as  meeting 
the  deadline  if  they  are: 

(1)  Received  on  or  before  the  deadline 
date  at  the  address  specified  in  the 
Application  Submission  Section,  or 

(2)  Sent  on  or  before  the  deadline 
date.  (Apphcants  are  cautioned  to 
request  a  legibly  dated  receipt  from  a 
commercial  carrier  or  U.S.  Postal 
Service  or  a  legible  postmark  date  from 
the  U.S.  Postal  Service.  Private  metered 
postmarks  shall  not  be  acceptable  as 
proof  of  timely  mailing.) 

Late  applications.  Applications  which 
do  not  meet  the  criteria  in  the  above 
paragraph  of  this  section  are  considered 
late  applications.  ANA  shall  notify  each 
late  applicant  that  its  application  will 
not  be  considered  in  the  current 
competition. 

Extension  of  deadlines.  ANA  may 
extend  the  deadline  for  all  applicants 
because  of  acts  of  God  such  as  floods, 
hurricanes,  etc.,  or  when  there  is  a 
widespread  disruption  of  the  mails. 
However,  if  ANA  does  not  extend  the 
deadline  for  all  applicants,  it  may  not 
waive  or  extend  the  deadline  for  any 
applicant. 

(Catalog  of  Federal  [>ome8tic  Assistance 
F*rogram  Number  13.612  Native  American 
Programs) 

Dated:  April  21, 1987. 
William  Lyno  Engle». 
Commissioner.  Administration  for  Native 
Americans. 

Approved:  May  12, 1987. 
Jean  K.  Elder. 

Assistant  Secretary  for  Human  Development 
Services — Designate. 
[PR  Doc.  87-13123  Filed  6-8-87;  8:45  am) 
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Department  of 
Education 

34  CFR  Part  763 

Drug  Abuse  Education  and  Prevention 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Part  763 

Drug  Abuse  Education  and  Prevention 
Audiovisual  Materials  Program 

agency:  Department  of  Education. 
action:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Secretary  proposes  to 
issue  regulations  governing  the  Druig 
Abuse  Education  and  Prevention 
Audiovisual  Materials  Program.  The 
program  reflects  the  congressional 
mandate  in  Pub.  L  99-591  to  develop 
audiovisual  materials  for  distribution  to 
local  educational  authorities  for  drug 
abuse  education  and  prevention 
activities. 

DATES:  Comments  must  be  received  on 
or  before  July  24, 1987. 
ADDRESSES:  All  Comments  concerning 
these  proposed  regulations  should  be 
addressed  to  Louie  E.  Mathis,  Director, 
Drug  Education  and  Special  Projects 
Unit.  U.S.  Department  of  Education.  4317 
Switzer  Building,  400  Maryland  Avenue 
SW.,  Washington,  DC  20202. 

A  copy  of  any  comments  that  concern 
information  collection  requirements 
should  also  be  sent  to  the  Office  of 
Management  and  Budget  at  the  address 
listed  in  the  Paperwork  Reduction  Act 
section  of  this  preamble. 
FOR  FURTHER  INFORMATION  CONTACT: 
Louie  E.  Mathis.  202-732-1637. 
SUPPLEMENTARY  INFORMATION: 

Background 

Congress  appropriated  $5.5  million 
last  fall  to  develop  audiovisual  materials 
for  distribution  to  local  educational 
authorities  for  drug  abuse  education  and 
prevention  activities. 

To  help  carry  out  that  mandate,  the 
Department  has  created  the  Drug  Abuse 
Education  and  Prevention  Audiovisual 
Materials  Program.  This  program  will 
award  funds  to  produce  and  distribute 
videotapes  of  broadcast  quality  for 
viewing  by  students  in  elementary  and 
secondary  schools.  Funds  awarded 
under  this  program  would  cover  the 
production  and  distribution  of  both  the 
videotapes  and  accompanying  printed 
material  such  as  teacher  guides.  Awards 
totalling  $4.5  million  will  be  made 
through  cooperative  agreements  that 
give  the  Department  a  significant  role  in 
planning  and  monitoring  the  entire 
course  of  each  project.  The  remaining  $1 
million  has  been  reserved  for  additional 
activities  related  to  producing  and 
distributing  audiovisual  materials. 

Summar>'  of  Major  Provisions 

(1)  The  Program.  Section  763.1 
explains  that  the  purpose  of  the  Drug 


Abuse  Education  and  Prevention 
Audiovisual  Materials  Program  is  to 
support  the  production  and  distribution 
of  audiovisual  materials  primarily  to 
local  educational  agencies  for  use  in 
drug  abuse  prevention  and  education 
programs. 

(2)  Eligibility.  Section  763.2  provides 
that  the  Secretary  may  make  an  award 
under  this  program  to  a  State 
educational  agency,  local  educational 
agency,  institution  of  higher  education, 
or  to  another  profit  or  nonprofit  agency, 
organization,  or  institution. 

(3)  Audiences  Targeted.  Section  763.3 
provides  that  the  Secretay  makes 
awards  for  projects  that  produce  and 
distribute  closed-captioned  vidt-otapes 
for  use  in  drug  abuse  education  and 
prevention  programs  for  elementary  and 
secondary  school  students. 

(4)  Establishing  Priorities.  Section 

763.4  would  permit  the  Secretary  to 
establish  funding  priorities  in  one  or 
more  notices  published  in  the  Federal 
Register.  (See  the  accompanying  notice 
in  this  issue  of  the  Federal  Register  ) 

(5)  Regulations  That  Apply.  Section 

763.5  lists  the  regulations  that  apply  to 
this  program.  Section  763.5(c)  proposes 
to  apply  the  same  cost  principles  to  both 
profit  and  nonprofit  entities.  These  cost 
principles  are  set  forth  at  34  CFR  74.174. 
Consistent  with  its  authonty  set  forth  at 
34  CFR  74.145.  the  Department  will 
permit  both  profit  and  nonprofit 
recipients  of  funding  to  copyright 
materials  produced  with  project  funds. 
subject  to  the  usual  irrevocable,  non- 
exclusive license  which  the 
Department  8  regulations  require  it  to 
retain.  Under  34  CFR  74.44,  program 
income  from  copyrighted  works  may  be 
retained  by  the  recipient. 

(81  EvahuHinff  Applications.  Section 
763.20  expUuis  how  the  Secretary 
evaluates  apphcaUons.  The  Secretary 
could  select  applications,  other  than  tlie 
most  highly  rated  ones,  if  doing  so 
would  improve  the  diversity  of  activities 
or  projects  funded. 

(7)  Selection  Criteria.  Section  763^12 
describes  the  criteria  that  will  he  used 
to  evaluate  the  applications.  It  lists  the 
number  of  points  that  may  be  allocated 
for  each  of  the  seven  criteria.  These 
criteria  include:  Creativity  and 
effectiveness  (15  points);  applicant's 
capacity  (15  points);  production  plan  (25 
points);  distribution  plan  (12  points); 
management  plan  (12  points);  quahty  of 
key  personnel  (15  points):  and  budget 
and  cost-effectiveness  (6  points). 

(8)  The  Message.  Section  763  30  states 
that  each  audiovisual  product  produced 
or  distributed  under  this  program  must 
reflect  the  message  that  the  use  of  illicit 
drugs  is  wrong  and  harmfuL 


(9)  Other  Standards.  Section  763.31 
sets  forth  other  standards  that  must  be 
met  in  carrying  out  an  award.  These 
include  the  obligation  to  secure  the 
appropriate  rights  and  releases  and  to 
ensure  that  the  videotapes  are  of 
broadcast  quality. 

Paperwork  Reduction  Act  of  1980 

Section  763.21  contains  an  Information 
collection  requirement.  As  required  by 
stx:tion  3504(h)  of  the  Paperwork 
Reduction  Act  of  1980,  the  Department 
of  Education  will  submit  a  copy  of  this 
proposed  regulation  to  the  Office  of 
Management  and  Budget  for  its  review. 
Organizations  and  individuals  desiring 
to  submit  comments  on  the  information 
collection  requirement  should  direct 
them  to  the  Office  of  Information  and 
Regulatory  Affairs.  0MB.  Room  3002. 
New  Executive  Office  Building. 
Washington,  DC  20503;  Attention: 
Joseph  F.  Lackey,  jr. 

Executive  Order  12291 

These  regulations  have  been  reviewed 
in  accordance  with  Executive  Order 
12291.  They  are  not  classified  as  major 
because  they  do  not  meet  the  criteria  for 
maior  regulations  in  the  order. 

Regulatory  Flexibility  Act  Certification 

The  Secretary  certifies  that  these 
proposed  regulations  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
regulations  would  not  impose  excessive 
regulatory  burdens  or  require 
unnecessary  Federal  supervision.  The 
regulations  would  impose  minimal 
requirements  to  ensure  the  proper 
expenditure  of  program  funds. 

Intergovernmental  Review 

The  Secretary  is  proposing  to  make 
this  program  subject  to  the  requirements 
of  Executive  Order  12372  and  the 
regulations  in  34  CFR  Part  79.  The 
obfective  of  the  Executive  Order  is  to 
foster  an  intergovernmental  partnership 
and  a  strengthened  federalism  by 
relying  on  processes  developed  by  State 
and  local  governments  for  coordination 
and  review  of  proposed  Federal 
financial  assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notice  of  the  Department's  specific  plans 
and  actions  for  this  program. 

Invitation  to  Comment 

Interested  persons  are  invited  to 
submil  comments  and  recommendations 
regarding  these  proposed  regulations. 

Ail  comments  submitted  in  response 
to  these  proposed  regulations  will  be 
available  for  public  inspection,  during 


and  after  the  commentperiod.  in  the 
office  of  the  Director.  Drug  Education 
and  Special  Projects  Unit,  4317  Switzer 
Building,  330  C  Street  SW.,  Washington. 
DC  between  the  hours  of  8:30  a.m.  and  4 
p.m.,  Monday  through  Friday  of  each 
week  except  Federal  holidays. 

To  assist  the  Department  in  complying 
with  the  specific  requirements  of 
Executive  Order  12291  and  the 
Paperwork  Reduction  Act  of  1980  and 
their  overall  requirement  of  reducing 
regulatory  burden,  the  Secretary  invites 
comment  on  whether  there  may  be 
further  opportunities  to  reduce  any 
regulatory  burdens  found  in  these 
proposed  regulations. 

Assessment  of  Educational  Impact 

The  Secretary  particularly  requests 
comments  on  whether  the  regulations 
would  require  transmission  of 
information  that  is  being  gathered  by  or 
is  available  from  any  other  agency  or 
authority  of  the  United  States. 

List  of  Subjects  in  34  CFR  Part  763 

Education,  Grants  program — 
Education,  Reporting  and  recordkeeping 
requirements. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.189) 

Dated:  May  28, 1987. 
William  |.  Benoett, 

Si'crelnry  of  Education. 

The  Secretary  proposes  to  amend 
Title  34  of  the  Code  of  Federal 
Regulations  by  adding  a  new  Part  763  to 
read  as  follows: 

PART  763— DRUG  ABUSE  EDUCATION 
AND  PREVENTION  AUDIOVISUAL 
MATERIALS  PROGRAM 

Subpart  A — General 

763.1  What  is  the  Drug  Abuse  Education 
and  Prevention  Audiovisual  Materials 
Program? 

763.2  Who  is  eligible  for  an  award  under 
this  program? 

763.3  What  types  of  projects  does  the 
Secretary  assist  under  this  program? 

763.4  What  priorities  may  the  Secretary 
establish  for  this  program? 

763.5  What  regulations  apply  to  this 
program? 

763.6  What  definitions  apply  to.lhis 
program? 

Subparts — I  Reserved) 

Subpart  C— How  Does  the  Secretary  Make 
an  Award? 

763.20  How  does  the  Secretary  evaluate  an 
application? 

763.21  What  selection  criteria  does  the 
Secretary  use? 


Subpart  D— Wttat  Conditions  Must  Be  Met 
After  an  Award? 

763.30  What  message  must  project  materials 
convey  regarding  illicit  drug  use? 

763.31  What  other  standards  must  an 
applicant  meet? 

763.32  May  fiinds  be  used  to  purchase 
equipment? 

Authority:  Pub.  L  99-591, 100  Stat.  3341- 

360. 

Subpart  A — General 

§763.1    Wttat  Is  ttM  Drug  Abuse  EducaUon 
and  Prevention  Audiovisuai  Materials 
Program? 

The  Drug  Abuse  Education  and 
Prevention  Audiovisual  Materials 
Program  supports  the  production  and 
distribution  of  audiovisual  materials 
primarily  to  local  educational  agencies 
for  use  in  drug  abuse  prevention  and 
education  programs. 
(Authority:  Pub.  L.  99-591,  100  Stat.  3341-360) 

§  763 J    Who  Is  eliglt>le  for  an  award  under 
this  program? 

The  Secretary  may  make  an  award 
under  this  program  to  a  State 
educational  agency,  local  educational 
agency,  institution  of  higher  education, 
or  to  another  profit  or  nonprofit  agency, 
organization,  or  institution. 

(Authority:  Pub.  L  99-591, 100  Stat.  3341-360) 

§  763.3    What  types  of  projects  does  the 
Secretary  assist  under  this  program? 

(a)  The  Secretary  makes  awards  for 
projects  that  produce  and  distribute 
audiovisual  materials  for  use  in  drug 
abuse  education  and  prevention 
programs  for  elementary  and  secondary 
school  students. 

(b)  The  audiovisual  materials 
produced  must  be  closed-captioned 
videotapes  with  brief  teacher  guides 
and,  if  appropriate,  student  materials  for 
classroom  use. 

(c)  Recipients  shall  produce  and 
distribute  audiovisual  materials  for  drug 
abuse  education  and  prevention 
programs  in  both  public  and  private 
elementary  and  secondary  schools. 

(Authority:  Pub.  L  99-591, 100  Stat.  3341-360) 

}  763.4     What  priortties  may  the  Secretary 
establish  for  this  program? 

The  Secretary  may  establish  as 
priorities  particular  grade  levels,  types 
of  substance  abuse,  or  any  combination 
of  grade  levels  or  types  of  substance 
abuse. 
(Authority:  Pub.  L  99-591. 100  Stat.  3341-330) 

§  763.5     What  regulations  apply  to  this 
program? 

The  following  regulations  apply  to  this 
program: 

(a)  The  Education  Department 
General  Administrative  Regulations 


(EDGAR),  in  34  CFR  Part  74 
(Administration  of  Grants),  Part  75 
(Direct  Grant  Programs),  Part  77 
(Definitions  That  Apply  to  Department 
Regulations),  Part  78  (Education  Appeal 
Board),  and  Part  79  (Intergovernmental 
Review  of  Department  of  Education 
Programs  and  Activities). 

(b)  The  regulations  in  this  Part  763. 

(c)  The  cost  principles  referenced  in 
34  CFR  74.174  apply  to  profit-making 
organizations  that  receive  awards  under 
this  program. 

(Authority:  Pub.  L  99-591.  100  Stat.  3341-360) 

§  763.6    What  definttK>ns  apply  to  this 
program? 

(a)  Definitions  in  EDGAR.  The 
following  terms  used  in  this  part  are 
defined  in  34  CFR  77.1: 

Applicant 

Application 

Award 

Budget 

Department 

EDGAR 

Facilities 

Local  educational  agency 

Private 

Project 

Public 

Secretary 

State 

State  educational  agency 

(b)  Other  Definitions — The  following 
definitions  also  apply  to  this  part: 

"Drug  abuse  education  and 
prevention"  means  prevention,  early 
intervention,  rehabilitation  referral,  and 
education  related  to  the  use  and  abuse 
of  controlled,  illegal,  addictive,  or 
harmful  substances,  including  the  abuse 
of  alcohol. 

"Illicit  drug  use"  means  the  use  of 
illegal  drugs  and  the  abuse  of  other 
drugs  and  alcohol. 

"Institution  of  higher  education," 
"secondary  school."  and  "nonprofit" 
have  the  meanings  provided  in  section 
1001  of  the  Elementary  and  Secondary 
Education  Act  of  1965  in  effect  prior  to 
October  1,1981. 

(.\uthority:  Pub.  L  99-591.  100  Stat.  3341-360) 

Subpart  B— (Reserved] 

Subpart  C — How  Does  the  Secretary 
Make  an  Award? 

5  763.20    How  does  the  Secretary  evaluate 
an  application? 

(a)  For  each  competition,  the 
Secretary  evaluates  an  application 
submitted  under  this  program  on  the 
basis  of  the  selection  criteria  in  §  763.21. 

(b)  The  Secretary  awards  up  to  100 
points  for  these  criteria. 
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(c)  The  maximum  possible  points  for 
each  criterion  are  indicated  in 
parentheses. 

(d)  Tha  Secretary  m.iy  select 
applications  for  funding  other  than  those 
most  hiKhiy  rated  if  d<»ing  so  would 
iinpnne  the  diversity  of  activities  or 
proit'cts  fuiidi'il 

(e)  The  Jv^crctary  may   after  applying 
the  criteria  in  {  783.21.  confirm  the 
production  and  distribution  capacity  of 
highly  rated  applicants  in  onier  to  make 
final  tictcrmintitions  fur  iiwanis   That 
confirnialKui  may  include  review  and 
inspection  of  an  applicant's  facilities. 
(Authority:  Pub.  L  99-591.  100  Slat.  3341-360) 

5  763.21     What  selection  criteria  does  the 
Secretary  use? 

The  Secretary  uses  the  following 
criteria  to  evaluate  an  application: 

(a)  Creativity  and  effectiveness-  (15 
points)  The  Secretary  reviews  each 
application  to  determine  how  creatively 
and  effectively  the  applicant's  proposed 
project  will  incorporate  a  strong 
message  to  elementary  and  secondary 
school  students  that  illicit  drug  use  is 
wrong  and  harmful. 

(b)  Applicant's  capacity.  (15  points) 
The  Secretary  reviews  each  application 
to  determine  the  applicant's  capacity 
successfully  to  complete  the  production 
and  distribution  of  audiovisual  materials 
of  high  quality,  including — 

(1)  The  applicant's  ability  to  acquire 
and  organize  the  necessary  expertise, 
production  personnel,  and,  if  necessary, 
actors  and  other  talent — as  evidenced 
by  examples  of  past  performance; 

(2)  The  applicant's  experience  in 
developing  educational  materials  for 
elementary  and  secondary  schools; 

(3)  The  applicant's  experience  and 
knowledge  concerning  drug  abuse 
education  and  prevention: 

(4)  The  applicant's  access  to 
equipment  and  facilities  to  produce 
audiovisual  materials;  and 

(5)  The  quality  of  the  applicant's 
work,  as  evidenced  by  a  sample 
videotape  that  demonstrates 
professional  competence  in  the 
production  of  audiovisual  education 
materials. 

(c)  Production  plan.  (25  points)  The 
Secretary  reviews  each  application  to 
determine  how  adequately  the 
applicant's  production  plan  will — 

(1)  Ensure  the  use  of  approaches 
appropriate  for  the  age  levels  of  the 
target  audience: 

(2)  Incorporate  the  advice  of  experts 
m  liruR  abuse  education  and  prevention; 

( i)  Incorporate  research  findings 
likely  to  improve  drug  abuse  education 
and  prevention  pn>grams; 


(4)  Involve  teachers,  school  officials, 
parents,  and  students  in  designing  the 
project;  and 

(5)  Include  field-testing  of  materials  in 
classroom  settings  and  make 
appropriate  modifications,  if  needed, 
before  the  materials  are  distributed  in 
final  form. 

(d)  Distribution  plan.  (12  points)  The 
Secretary  reviews  each  application  to 
determine  how  adequately  the 
applicant's  distribution  plan  will — 

(1)  Inform  appropriate  school 
authorities  of  the  purpose  and 
availability  of  materials  produced  by  the 
applicant's  project,  and  encourage  their 
maximum  use; 

(2)  Effectively  and  economically 
distribute  these  materials  for  broad  use 
by  schools;  and 

(3)  Provide  for  periodic  review  and 
improvement  of  the  applicant's 
distribution  methods. 

(e)  Management  plan.  (12  points)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  managment 
plan  for  the  project,  including — 

(1)  The  extent  to  which  the  plan  is 
effective  and  ensures  proper,  timely,  and 
efficient  completion  of  the  project; 

(2)  The  extent  to  which  the  plan's 
project  design  involves  measurable 
timeliness  for  achieving  significant  steps 
in  production  and  distribution:  and 

(3)  The  manner  in  which  the  plan  will 
use  resources  and  personnel 
successfully  to  complete  the  project. 

(f)  Quality  of  key  personnel.  (15 
points) 

(1)  The  Secretary  reviews  each 
application  to  determine  the  quality  of 
key  personnel  and  applicant  plans  to 
use  on  the  project,  including — 

(i)  The  qualifications  of  the  project 
director 

(ii)  The  qualifications  of  the 
audiovisual  producer  and  other  key 
personnel  to  be  used  in  the  project;  and 

(iii)  The  time  that  each  person 
referred  to  in  paragraphs  {f){l)  (•)  and 
(ii)  of  this  section  will  commit  to  the 
project. 

(2)  To  determine  personnel 
qualifications  under  paragraph  (f)(1]  of 
this  section,  the  Secretary  considers 
experience  and  training  in  fields  related 
to  the  objectives  of  the  project. 

(g)  Budget  and  cost-effectiveness.  (6 
points]  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which — 

(1)  The  budget  is  adequate  to  support 
the  project;  and 

(2)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project,  as  well  as 
to  timelines  for  achieving  significant 
steps  in  production  and  distribution. 

(Authority:  Pub.  L  »-591. 100  Stat  3341  360! 


Subpart  D — What  ContfiHons  Must  Be 
Met  After  an  Award? 

§  763.30     What  message  must  protect 
materials  convey  regarding  iiUcIt  drug  use? 

.Ml  materials  produced  or  distributed 
with  funds  made  available  under  this 
program  must  reflect  the  mcs.sage  that 
illicit  drujj  use  is  wrong  and  harmful. 

(Authority:  Pub  L  99-591, 100  Slat  3341-380) 

§  763.31       What  ottier  standards  must  an 
applicant  meet? 

(a)(l]  A  recipient  of  fimds  under  this 
part  shall  secure  and  provide  to  the 
Secretary  on  a  timely  basis  prior  to  the 
broadcast  or  publication  of  materials 
(including  field  testing)  produced  with 
program  funds,  proof  that  the  recipient 
has  obtained  all  of  the  releases  and 
rights  that  are  necessary  to  ensure  the 
authorized  and  noninfringing  broadcast 
or  publication  of  audiovisual  materials 
funded  under  the  program. 

(2)  These  rights  and  releases  must  at  a 
minimum  include  signed  talent  releases 
from  all  persons  recognizably 
photographed,  recorded  or  otherwise 
depicted,  including,  if  necessary, 
releases  from  parents  or  guardians  of 
minors  who  appear  in  or  on  audiovisual 
materials  produced  with  program  funds; 
worldwide  music  performance  rights; 
and  worldwide  exhibition  rights  for 
exhibiting  by  the  Government  or  others 
during  the  distribution  phase  of  the 
project. 

(b)  Commercialization,  or  the  implied 
or  actual  endorsement  of  commercial 
products  or  services  through  their 
focused  portrayal,  depiction,  or  use  in 
audiovisual  materials  produced  under 
this  program,  is  prohibited. 

(c)(1)  Third  parties  mHy  contribute  to 
the  production  and  distribution  of 
audiovisual  materials  by  a  recipient 
under  this  part  only  with  the  prior 
written  approval  of  the  Secretary. 

(2)  Any  contributions  under  paragraph 
(c)(1)  of  this  section  is  subject  to  the 
regulations  on  cost  sharing  in  34  CFR 
Part  74,  Subpart  G. 

(3)  If  audiovisual  materials  are 
produced  with  funds  or  other  assistance 
in  addition  to  funds  provided  by  the 
Secretary  under  this  program,  an 
appropirate  acknowledgement  of  that 
additional  assistance  must  follow  the 
Department's  credit  line  and  disclaimer 
referred  to  in  paragraph  (e)  of  this 
section. 

(d)  The  videotapes  produced  under 
the  regulations  in  this  part  must  be  of 
broadcast  quality  acceptable  to  public 
and  commercial  broadcasters  in  the 
United  States.  Compliance  with  the 
standards  set  forth  in  the  Federal 
Communications  Commission  rules  at  47 


BEST  COPY  AVAILABLE 


Federal  Register  /  Vol.  52,  No.  110  /  Tuesday,  June  9,  1987  /  Proposed  Rules 


51923 


CFR  73.682.  73.687,  and  73.699  constitute 
an  acceptable  standard  of  broadcast 
quality. 

(e)  Materials  produced  under  this  part 
must  include  a  credit  line  and  disclaimer 
at  the  end  staling  as  follov^s;  "These 
materials  were  produced  with  funds 
from  the  U.S.  Department  of  Education. 
The  opinions  expressed  herein  do  not 
necessarily  reflect  the  views  or  policies 
of  the  Department." 

(Authority   Puh   I.  99-591,  TOO  Stat   n3^1-360) 

§  763.32    May  funds  t>e  used  to  purchase 
equipment? 

Funds  awarded  under  this  program 
may  not  be  used  to  purchase  equipment. 
(Authority:  Pub.  L.  99-591,  Stat.  3341-360) 
|FR  Doc.  87-13100  Filed  6-8-87:  8:45  ami 
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OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Revision  to  Circular  No.  A-125. 
Prompt  Payment" 

AOENCV:  Office  of  Management  and 

Budget. 

action:  Revision  to  0MB  Circular  No. 

A-125.  "Prompt  Payment."  and  Request 

for  Comments. 

summary:  This  notice  revises  0MB 
Circular  No.  A-125,  "Prompt  Payment," 
originally  published  on  August  19, 1982. 
to  implement  the  provisions  of  the 
Prompt  Payment  Act,  Pub.  L  97-177.  The 
revision  is  being  made  to: 

•  Implement  certain  changes 
proposed  by  S.  328,  the  Prompt  Payment 
Amendments  of  1987,  and  H.R.  1663.  the 
Small  Business  Prompt  Payment 
Amendments  of  1987; 

•  Clarify  existing  provisions  of  the 
circular  and 

•  Incorporate  into  the  text  of  the 
circular,  attachments  and  revisions 
published  on  July  10, 1984.  and  April  12, 
1985. 

The  revision  is  intended  to  clarify 
OMB's  prompt  payment  policy  and  to 
close  loopholes  in  the  circular  that  allow 
agencies  to  pay  their  bills  late  without 
including  the  required  interest  penalty 
and  prevent  the  full  implementation  of 
the  requirements  of  the  circular  and  the 
act.  The  revision  will  strengthen  OMB 
Circular  No.  A-125  and  provide  for 
equitable  treatment  of  vendors  who 
provide  necessary  goods  and  services  to 
the  Federal  Government. 
EFFECTIVE  DATE:  The  amendments  to 
Circular  No.  A-125  requiring  receipt  of 
invoice  on  the  fifth  working  day 
following  delivery  of  property  or 
services  and  specific  points  for 
beginning  and  ending  the  acceptance 
period  are  effective  for  contracts  issued 
on  or  after  October  1. 1987.  Other 
amendments  to  the  circular  are  effective 
on  publication. 

FOR  FURTHER  INFORMATION  COWTACT: 
Credit  and  Cash  Management  Branch. 
Office  of  Management  and  Budget.  New 
Executive  Office  Building,  Washington, 
DC  20503.  (202)  395-3066. 
SUPPLEMENTARY  INFORMATION: 
Following  enactment  of  the  Prompt 
Payment  Act  in  May  1982.  OMB  issued 
Circular  No.  A-125.  Later,  two 
attachments  were  added  providing 
additional  guidance  on  the  use  of 
contract  financing  and  fast  payment 
procedures.  The  circular  and  the 
attachments  provide  that  payment  will 
be  made  when  due.  generally  30  days 
after  receipt  of  property  and  services,  or 
an  interest  penalty  will  be  paid. 


Since  the  initial  implementation  of  the 
Prompt  Payment  Act  in  1982,  Federal 
agencies  have  made  significant 
improvements  in  their  bill  paying 
performance.  Reports  from  the  agencies, 
the  General  Accounting  Office  (GAO), 
and  the  contracting  community  show 
that  service  to  vendors  has  significantly 
improved  and  government  savings  have 
increased.  However,  much  remains  to  be 
done  if  the  full  potential  of  the  law  is  to 
be  realized.  In  a  1986  report,  "Prompt 
Payment;  Agencies  Have  Not  Fully 
Achieved  Available  Benefits,"  GAO 
indicates  that  agencies  continue  to  make 
too  many  payments  too  late,  or  early, 
and  pay  only  one  in  six  late  payment 
penalties  due  to  vendors.  These 
problems  continue  because  agencies; 

•  Make  payments  after  the  due  date 
without  including  interest: 

•  Intentionally  make  payments  during 
the  grace  period: 

•  Fail  to  pay  interest  penalties 
automatically  when  due: 

•  Fail  to  give  notice  of  improper 
invoice  within  the  15  day  period:  and 

•  Take  discounts  after  the  discount 
date. 

Earlier  in  the  year,  two  bills,  S.  328, 
the  Prompt  Payment  Amendments  of 
1987.  and  H  R   lfi63,  the  Smali  Business 
Prompt  Payment  Amendments  of  1987. 
were  introduced  in  Congress  to  clarify 
the  Prompt  Payment  Act  and  provide 
new  guidance  for  improving  timeliness 
of  payment  to  vendors.  This  legislation 
contains  a  number  of  proposed  changes 
to  the  act  that  this  Administration 
strongly  supports  and  believes  should  be 
made  without  delay.  This  notice  revises 
OMB  Circular  No.  A-125  to  reflect 
portions  of  the  proposed  legislation.  The 
changes  are  as  follows; 

•  While  the  revised  circular  continues 
to  use  the  terminology  "receipt  of 
Invoice"  to  start  a  30-day  period  of  time 
after  which  a  payment  is  due,  the 
definition  has  been  expanded. 
Specifically,  if  a  contract  docs  not 
specify  a  period  for  acceptance  of 
property  or  services,  the  30-day  payment 
period  would  begin  with  the  later  of: 

•  The  date  a  proper  invoice  is 
received  by  the  designated  billing  office; 
or 

•  The  fifth  working  day  following 
delivery  of  the  property  or  services. 

While  acceptance  continues  to  be 
necessary  before  the  Government 
actually  pays  interest  penalties,  under 
the  revised  circular,  the  Government  can 
incur  a  liability  for  such  interest 
Independent  of  its  action  on 
acceptance — if  a  contract  fails  to  specify 
a  period  of  time  for  acceptance  after 
delivery.  This  will  govern  the  payment 
of  interst  on  late  payments,  but  does  not 
require  the  Government  to  make  hasty 


decisions  about  actually  accepting  and  • 
paying  for  goods  or  services.  This 
requirement  should  encourage 
contracting  officials  to  incorporate 
acceptance  terms  in  contracts  and  force 
officials  receiving  goods  to  avoid  paying 
interest  penalties  by  makmg  prompt 
decisions  about  the  conformance  of  the 
deliveries  to  contract  specifications. 

Agencies  have  strongly  recommended 
a  delayed  effective  date  for  this 
provision  because  of  the  need  to  update 
systems,  train  personnel,  and  revise 
manuals.  This  revision  to  the  circular 
will  be  effective  for  contracts  awarded 
on  or  after  October  1.  1987. 

•  The  revised  circular  would  extend 
payment  of  interest  penalties  to  another 
category  of  payments — those  made 
under  construction  contracts  when  the 
contract  provides  for  partial  payment  for 
delivery  and  acceptance  of  completed 
phases,  segments,  or  increments  of  the 
project.  Unless  otherwise  specified  in 
the  contract,  agencies  would  have  30 
days  to  make  the  partial  payment. 
Previously,  agencies  have  considered 
construction  contract  progress  payments 
"finarcing  payments  '  and  ineligible  for 
interest  penalties  on  late  payments.  The 
proposed  change  would  consider 
payments  during  the  performance  of 
construction  contracts  as  partial 
executions  or  deliveries  and  extend  the 
promptness  standard  to  these  payments. 

•  Under  the  revised  circular,  the 
calculation  of  discounts  would  be 
required  to  begin  on  the  later  of  the  date 
on  which  the  invoice  is  received  by  the 
designated  billing  office  or  the  date  on 
which  the  goods  are  delivered.  This 
change  sets  the  start  of  the  discount 
clock  at  a  definite  print  visible  to  both 
the  contractor  and  the  agency  The 
revision  also  encourages  agencies  to 
accept  property  and  services  in  a  timely 
manner  by  prohibiting  an  agency  from 
taking  discounts  unless  acceptance  of 
the  deliverable  has  taken  place.  This 
should  reduce  the  number  of  discounts 
taken  after  the  discount  period  has 
expired. 

•  The  revised  circular  renames  the 
"designated  payment  office"  the 
"designated  billing  office"  and  defines  it 
as  the  office  or  employee  designated  in 
the  contract  to  first  receive  invoices. 
Under  current  policy,  receipt  is 
authorized  by  a  designated  payment 
office  or  finance  center.  This  revision 
will  reduce  the  existing  confusion  of 
contractors  and  eliminate  the  ambiguity 
about  responsibility  within  the  agency 
for  calculating  the  payment  period. 

•  The  revised  circular  makes  explicit 
the  requirement  tnat  interest  penalties 
are  due  on  payments  made  more  than  15 
days  after  the  due  date  on  amounts 


retained  by  the  Government  during 
contract  performance  and  due  to  be 
released  to  the  contractor  after  final 
acceptance.  The  revised  circular  goes 
beyond  the  requirements  of  the  bills, 
which  require  such  payments  under 
construction  contracts,  and  applies  the 
principle  to  all  types  of  contracts.  Under 
the  current  circular,  interest  must  be 
paid  on  late  payments  where  complete 
deliver>'  and  acceptance  have  occurred. 
This  should  also  apply  to  retained 
amounts  when  final  acceptance  has 
taken  place. 

•  The  revised  circular  clarifies  the 
requirement  that  interest  penalties  must 
be  paid  on  late  payments  for  periodic 
deliveries  under  supply  and  service 
contracts.  Currently,  the  circular 
provides  for  partial  payment  for  partial 
executions  or  deliveries.  The  revision 
specifically  applies  the  requirement  to 
those  periodic  or  partial  deliveries  made 
under  supply  and  service  contracts. 

•  The  revised  circular  emphasizes  the 
requirement  that  interest  penalties  must 
be  paid  automatically  without  a  request 
by  the  firm.  While  this  is  existing  policy, 
some  agencies  are  ignoring  it.  This 
revision  should  simplify  the  process 
somewhat  for  both  the  agencies  and  the 
vendors  by  reducing  the  need  for 
requests  and  responses. 

•  The  revised  circular  expands 
agency  reporting  requirements 
significantly.  The  requirement  to  report 
on  invoices  paid  after  the  due  date 
without  payment  of  an  interest  penalty 
is  included  as  are  a  number  of  technical 
changes.  In  general,  the  changes  to  the 
circular  conform  to  the  reporting 
requirements  under  the  November  13, 
1986,  OMB  Memorandum  84-13,  Annual 
Report  on  Payment  Practices,  used  for 
1986  agency  reporting.  The  revised 
circular  also  clarifies  that  reporting  of 
"payments"  means  individual  invoice 
payments. 

Additional  changes  to  the  circular 
clarify  existing  policy  and  increase 
agency  accountability;  the  following 
changes  are  not  covered  by  S.  328  or 
H.R.  1663: 

•  The  revised  circular  would  require 
contracts  to  Include  a  specific  period 
during  which  the  agency  must  accept  or 
reject  the  goods  or  services  specified 
under  the  contract.  The  current  circular 
IS  silent  on  this  subject,  as  is  the  FAR. 
We  believe  that  this  change  will  help 
prevent  situations  in  which  the  agency 
receives  goods  and  services  but  the 
receiving  official  fails  to  accept  or  reject 
them  within  a  prescribed  period.  The 
circular  does  not  attempt  to  define  the 
length  of  the  acceptance  period,  so  as  to 
leave  the  agencies  flexibility  to 
negotiate  reasonable  periods  on  a  case- 
by-case  basis. 
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•  The  revised  circular  would 
emphasize  that  agencies  are  required  to 
establish  effective  internal  controls  over 
the  payment  process  in  conformity  with 
OMB  Circular  No.  A-123,  "Internal 
Controls". 

•  Agencies  would  be  required  to 
identify  and  publish  an  agency  contact 
for  contractor  inquiries  about  payment 
practices  and  to  issue  instructions  for 
dealing  with  those  inquiries.  This  is 
intended  to  make  the  agencies  more 
responsive  and  accountable  and  to 
assure  that  contractors  are  given  every 
opportunity  to  receive  payment  on 
overdue  bills  for  goods  and  services 
received  and  accepted  by  the 
Government. 

•  The  revised  circular  would  permit 
contracts  to  provide  for  one  payment  of 
multiple  invoices  for  multiple  deliveries 
during  the  same  contract  payment 
period.  This  is  intended  to  reduce  the 
number  of  later  payments  by  reducing 
the  number  of  payments,  where 
appropriate. 

•  The  revised  circular  would  require 
agencies  to  forward  copies  of  contracts 
to  the  agency  payment  office 
immediately  upon  award.  This  change 
will  give  the  offices  responsible  for 
scheduling  payment  necessary 
information  on  the  contract  deadlines 
and  should  reduce  confusion  when 
processing  contractor  invoices. 

•  Under  the  revised  circular,  agencies 
would  also  be  required  to  date  stamp 
receiving  reports  and  invoices  with  the 
date  of  receipt  in  the  agency  payment 
office.  This  will  improve  the  audit  trail 
for  agency  comphance  with  the 
timeliness  standards. 

•  The  revised  circular  would  clarify 
that  the  interest  penalty  requirements  do 
not  apply  to  utility  contracts  [e.g.,  gas, 
water,  electricity)  where  late  payTnent 
penalties  have  been  established  by  tariff 
or  state  regulatory  commission. 

•  The  revised  circular  would  clarify 
that  the  timeliness  standards  are 
measured  in  calendar  days  unless 
otherwise  specified.  This  will  avoid 
confusion  between  "calendar"  and 
"working"  days. 

Interested  parties  are  invited  to 
comment  on  the  revision  at  the 
information  contact  address  indicated  in 
this  publication.  Comments  should  be 
received  within  30  days  of  the  date  of 
this  publication.  Changes  to  the  circular 
will  be  made  if  comments  indicate  a 
need  to  do  so. 
[Circular  No.  A-125.  Revi.sed) 

TO:  THE  MEADS  OF  EXECUTIVE 
DEPARTME.NTS  AND  AGENCIES 

Subject:  Prompt  Payment 

1.  Purpose.  This  circular  prescribes 
policies  and  procedures  to  be  followed 


by  executive  departments  and  agencies 
in  paying  for  property  and  serv  ices 
acquired  under  Federal  contract. 

2.  Background.  The  Prompt  Payment 
Act  [Pub.  L  97-177)  requires  Federal 
agencies  to  pay  their  bills  on  time,  to 
pay  interest  penalties  when  payments 
are  made  late,  and  to  take  discounts 
only  when  payments  are  made  within 
the  discount  period.  Section  2(a)(1)  of 
the  Act  requires  the  Director  of  the 
Office  of  Management  and  Budget  to 
issue  implementing  regulations. 
Implementation  will  result  in  timely 
payment,  better  business  relationships 
with  suppliers,  improved  competition  for 
Government  business,  and  reduced 
costs  to  the  Government  for  goods  and 
services.  Implementation  must  be 
consistent  with  sound  cash  management 
practices  and  related  Treasury 
regulations. 

3.  Policy.  Agencies  will  make 
payments  as  close  as  possible  to.  but  not 
later  than,  the  due  date,  or  if 
appropriate,  the  discount  date.  Payment 
will  be  based  on  receipt  of  proper 
invoices  and  satisfactory  performance 
of  contract  terms.  Agencies  will  take 
discounts  only  when  payments  are  made 
within  the  discount  period.  When 
agencies  take  discounts  after  expiration 
of  the  discount  period  or  fail  to  make 
timely  payment,  interest  penalties  will 
be  paid.  Agencies  will  pay  interest 
penalties  automatically,  without  the 
need  for  business  concerns  requesting 
them,  and  will  absorb  interest  penalty 
payments  within  funds  available  for  the 
administration  or  operation  of  the 
program  for  which  the  penalty  was 
incurred, 

4.  Definitions.  For  the  purposes  of  this 
circular,  the  following  definitions  apply: 

a.  Acceptance — acknowledgement  by 
the  Government  that  property  and 
services  received  conform  with  the 
requirements  of  the  contract. 

b.  Agency — has  the  same  meaning  as 
the  term  "agency"  in  section  551(1)  of 
Title  5.  U.S.C,  and  also  includes  any 
entity  (1)  that  is  operated  exclusively  as 
an  instrumentality  of  such  an  agency  for 
the  purpose  of  administering  one  or 
more  programs  of  that  agency,  and  (2) 
that  is  so  identified  for  this  purpose  by 
the  head  of  such  agency.  Th<;  term 
agency  includes  military  post  and  base 
exchanges  and  commissaries,  but  does 
not  include  the  Tennessee  Valley 
Authority,  which  is  exempted  from 
coverage  by  this  circular  under  the 
provisions  of  the  Prompt  Payment  Act. 

c.  Agency  payment  office — the  office 
or  employee  responsible  for  scheduling 
invoices  for  payment. 

d.  Applicable  interest  rate — the 
interest  rate  established  by  the 
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Secretary  of  the  Treasury  under  section 
12  of  the  Contract  Disputes  Act  of  1978 
(41  U.S.C.  611)  except  where  the  interest 
penalty  is  prescribed  by  other 
governmental  authority  (e.g..  tariffs). 
The  rate  established  under  the  Contract 
Disputes  Act  is  referred  to  as  the 
"Renegotiation  Board  Interest  Rate." 
and  is  published  in  the  Federal  Register 
semiannually  on  or  about  January  1  and 
July  1. 

e.  Business  concern — any  person  or 
organization  engaged  in  a  profession, 
trade,  or  business;  and  not-for-profit 
entities  (including  State  and  local 
governments,  but  excluding  Federal 
entities)  operating  as  contractors. 

f.  Contract — any  enforceable 
agreement,  including  rental  and  lease 
agreements,  purchase  orders,  delivery 
agreements,  and  basic  purchase 
agreements  between  an  agency  and  a 
business  concern  for  the  acquisition  of 
property  or  services. 

g.  Doy^alendar  day(s)  unless 
otherwise  indicated. 

h.  Designated  billing  office — the  office 
or  employee  designated  in  the  contract 
to  first  receive  invoices. 

i.  Due  date — the  date  on  which 
Federal  payment  should  be  made. 
Determination  of  such  dates  is  discussed 
in  section  7  of  this  circular. 

j.  Discount  date — the  dale  by  which,  if 
payment  is  made,  a  specified  discount 
can  be  taken. 

k.  Partial  payment — payment  made 
for  partial  executions  or  deliveries  of 
accepted  property  or  services. 

1.  Payment  date — the  date  on  which  a 
check  for  payment  is  dated  or  a  wire 
transfer  is  made. 

m.  Proper  invoice — a  bill  or  written 
request  for  payment  provided  by  a 
business  concern  for  property  or 
services  rendered.  A  proper  invoice 
must  meet  the  requirements  of  Section 
6.b.  of  this  Circular. 

n.  Receipt  of  invoice — the  latter  of: 
— The  date  a  proper  invoice  is  received 

by  the  designated  billing  office,  or 
— The  date  on  which  the  agency  accepts 

the  property  or  services  or  the  fifth 

working  day  following  delivery  of  the 

property  or  services  if  acceptance  is 

not  specified  in  the  contract, 

o.  Receiving  report — written  evidence 
of  acceptance  of  property  or  services  by 
a  Government  official.  Receiving  reports 
must  meet  the  requirements  of  section 
6,c.  of  this  circular. 

5.  Responsibilities.  Each  agency  head 
is  responsible  for  assuring  timely 
payments  and  the  payment  of  interest 
penalties  where  required.  Each  agency 
head  will  identify  and  publish  an  agency 
contact  for  contractor  inquires.  Each 
agency  head  will  issue  internal 


instructions,  as  necessary,  to  implement 
this  Circular.  Such  instructions  will 
include  provisions  for  dealing  with 
inquiries,  determining  the  causes  of  any 
interest  penalties  incurred,  and  for 
taking  necessary  corrective  or 
disciplinary  action.  F^ch  agency  head 
will  assure  that  effective  internal  control 
systems  are  established  and  maintained 
as  required  by  OMB  Circular  No.  A-123, 
"Internal  Control  Systems."  to 
reasonably  assure  that  administrative 
activities  required  under  OMB  Circular 
No.  A-125  are  effectively  and  efficiently 
carried  out. 

Inspectors  General  and  internal 
auditors  will  make  reviews  of 
implementation,  as  they  had  the  agency 
head  deem  appropriate. 

6.  Payment  Standarth  Payments  will 
be  made  as  close  as  possible  to,  but  not 
later  than,  the  due  date  following  receipt 
of  a  proper  invoice  and  acceptance  of 
the  property  or  services  consistent  with 
Treasury  regulations  (1  Treasury 
Financial  Manual  8-8040.20).  To 
establish  adequate  documentation  to 
support  payment  of  interest  penalties, 
the  following  information  must  be 
included  in  contracts,  invoices,  and 
receiving  reports. 

a.  A  contract  must  include  the 
following  payment  provisions: 
— Payment  due  dates(s). 
— Partial  payment  due  dates  for  partial 
executions  or  deliveries  of  accepted 
goods  or  services.  This  includes 
partial  payments  authorized  for 
periodic  delivenes  of  accepted  goods 
or  services  under  supply  and  service 
contracts. 
— For  construction  contracts,  partial 
payment  in  lieu  of  progress  payments 
for  delivery  and  acceptance  of 
completed  phases,  increments,  or 
segments  of  the  project. 
— If  applicable,  a  statement  that  the 
special  payment  provisions  of  the 
Packers  and  Stockyard  Act  of  1921  (7 
U.S.C.  182(3))  or  the  Perishable 
Agriculture  Commodities  Act  of  1930 
{7U.S.C.  499a(4))  apply. 
— A  stated  acceptance  penod  following 
delivery  beginning  with  the  date  of 
delivery  and  ending  on  a  precisely 
determinable  date  on  which  the 
property  or  services  are  to  be 
accepted  or  rejected. 
— Name  where  practicable,  title,  phone 
number,  and  complete  mailing 
address  of  officials  of  the 
Government's  designated  billing  office 
and  of  the  business  concern  where 
payments  are  to  be  sent. 
Where  appropriate,  contracts  should 
provide  for  payment  of  multiple  invoices 
for  multiple  deliveries  during  the  same 
contract  performance  period  with  one 
payment. 


Copies  of  awarded  contracts  will  be 
forwarded  to  the  agency  payment  office 
immediately  upon  award. 

b.  A  proper  invoice  must  include: 

— Name  of  business  concern  and  invoice 

date. 
— Contract  number,  or  other 

authorization  for  delivery  of  property 

or  services. 
— Description,  price,  and  quantity  of 

property  and  services  actually 

delivered  or  rendered. 
— Shipping  and  payment  terms. 
— Other  substantiating  documentation 

or  information  as  required  by  the 

contract. 
— Name  where  practicable,  title,  phone 

number,  and  complete  mailing 

address  of  responsible  official  to 

whom  payment  is  to  be  sent. 

Invoices  received  by  the  designated 
billirvg  office  will  be  stamped  or 
otherwise  annotated  with  the  date 
received  in  that  office.  Notice  of 
apparent  error,  defect,  or  impropriety  in 
an  invoice  will  be  given  to  a  business 
concern  within  15  days  of  receipt  of  an 
invoice  (3  days  for  meat  or  meat  food 
produces  and  5  days  for  perishable 
agricultural  commodities)  and  suitably 
documented. 

c.  A  receiving  report  must  include: 
— Contract  or  other  authorization 

number. 
— Product  or  service  descnption. 
— Quantities  received,  if  applicable. 
— Date(8)  property  or  services  delivered 

and  accepted. 
— Signature,  printed  name,  title,  phone 

number,  and  mailing  address  of  the 

receiving  official. 

Agencies  will  ensure  that  receipt  and 
acceptance  are  executed  as  promptly  as 
possible.  Receiving  reports  will  be 
forwarded  in  time  to  be  received  by  the 
agency  payment  office  by  the  fifth 
working  day  after  acceptance,  unless 
other  arrangements  are  made.  Receiving 
reports  and  invoices  will  be  stamped  or 
otherwise  annotated  with  the  date  upon 
receipt  in  the  agency  payment  office. 

d.  Checks  will  be  mailed  or 
transmitted  on  or  about  the  same  day 
for  which  the  check  is  dated. 

e.  Payments  may  be  made  before 
receipt  of  property  or  services.  These 
payments,  or  contract  financing,  are 
referred  to  as  progress  payments, 
advances,  or  prepayments. 

— Critena  for  Contract  Financing 

•  Contract  financing  will  not  be 
provided  when  the  contract  items  are 
the  same  as.  or  similar  to.  items  for 
which  progress  payments  are  not 
customary  commerical  practice. 

•  Agencies  shall  use  partial  payments 
in  lieu  of  contract  financing  to  recognize 


the  completion  of  contract  milestones 
and  partial  deliveries  of  required 
property  and  services. 

•  Contract  financing  will  be  offered 
under  the  following  circumstances: 

•  When  the  reliability  of  the 
contractor  and  the  adequacy  of  the 
contractor's  accounting  systems  have 
been  established  by  the  contracting 
officer  and 

•  When  the  contractor  will  not  be 
able  to  bill  for  the  first  delivery  of 
products  or  other  performance 
milestones  after  work  begins  for  a 
period  of  four  months  for  small  business 
concerns  and  six  months  for  others;  and 

•  When  the  value  of  the  contract  or 
groups  of  contracts  the  contractor  will 
perform  exceeds  $100,000  for  small 
business  concerns  and  $1,000,000  for 
others. 

If  a  procuring  activity  determines  that 
contract  financing  should  be  considered 
in  a  procurement  of  items  the  same  as, 
or  similar  to,  items  for  which  progress 
payments  are  not  customary  commercial 
practice,  the  contracting  officer  shall 
certify  to  that  effect,  and  such 
certification  shall  specify  the  reasons 
therefor  and  that  the  cost  of  such 
financing  has  been  considered  in  making 
such  determination. 
— Consideration  for  Contract  Financing 

•  Agencies  will  require  consideration 
for  contract  financing  when; 

•  Contract  financing  is  added  to  a 
contract  after  award. 

•  Progress  payments  are  authorized  at 
intervals  more  frequently  than  monthly. 

•  Progress  payments  are  authorized  at 
rates  higher  than  normally  available 
under  the  agency's  policy. 

f.  The  receipt  of  a  progress  payment 
request  shall  be  considered  receipt  of  an 
invoice  as  defined  in  paragraph  4.  n. 

g.  Contractors  shall  be  required  to 
remit  contract  debts  in  excess  of  $10,000 
via  electronic  funds  transfer  in 
accordance  with  Treasury  Department 
regulations. 

h.  In  limited  situations,  payment  may 
be  made  without  evidence  that  supplies 
have  been  received.  Instead,  a  vendor 
certification  that  supplies  have  been 
shipped  may  be  used  as  basis  for 
authorizing  payment.  These  payment 
procedures  may  be  employed  only  when 
all  of  the  following  conditions  are 
present: 

— Individual  orders  do  not  exceed 
$25,000  (except  that  heads  of 
executive  agencies  may  permit  a 
higher  limit  on  a  case-by-case  basis): 
— Deliveries  of  supplies  are  to  occur 
where  there  is  both  a  geographical 
separation  and  a  lack  of  adequate 
communications  facilities  between 


Government  receiving  and  disbursing 
activities  that  make  it  impracticable  to 
make  timely  payments  based  on 
evidence  of  Federal  acceptance; 
— Title  to  the  supplies  will  vest  in  the 
Government  (1)  upon  delivery  to  a 
post  office  or  common  carrier  for 
mailing  or  shipment  to  destination  or 
(2)  upon  receipt  by  the  Government  if 
the  shipment  is  by  means  other  than 
Postal  Service  or  common  carrier;  and 
— The  supplier  agrees  to  replace,  repair, 
or  correct  supplies  not  received  at 
destination,  damaged  in  transit,  or  not 
conforming  to  purchase  requirements, 
i.  Agencies  shall  promptly  inspect  and 
accept  supplies  acquired  under  these 
limited  situations  and  shall  ensure  that 
receiving  reports  and  payment 
documents  are  matched  and  steps  are 
taken  to  correct  discrepancies. 

j.  Agencies  shall  ensure  that  specific 
internal  controls  are  in  place  to  assure 
that  supplies  paid  for  are  received. 

7.  Determining  Due  Dates.  Payment 
will  be  made  as  close  as  possible  to.  but 
not  later  than,  the  thirtieth  day  after 
receipt  of  an  invoice  as  defined  in 
secHon  4.n.  of  this  circular,  except  as 
follows: 

— In  those  limited  circumstances  when  a 
specific  payment  date  is  provided  for 
in  the  contract,  payment  will  be  made 
as  close  as  possible  to,  but  not  later 
than,  that  date. 

— When  a  time  discount  is  taken. 
pajTment  will  be  made  as  close  as 
possible  to.  but  not  later  than,  the 
discount  date.  Discounts  shall  be 
taken  from  the  date  on  which  the 
invoice  is  received  by  the  designated 
billing  office  or  the  date  on  which 
property  or  services  are  delivered, 
whichever  is  later,  to  the  discount 
date.  Discounts  will  be  taken 
whenever  economically  justified,  but 
only  after  acceptance  has  occurred. 
(See  1  Treasury  Financial  Manual  ^ 
8040.30.) 

— Payment  for  meat  or  meat  food 
products,  as  defined  in  section  2(a)(3) 
of  the  Packers  and  Stockyard  Act  of 
1921  (7  U.S.C.  182(3)).  and  as  further 
defined  in  the  Supplemental 
Appropriations  Act  of  1984  (P.L.  98- 
181),  will  be  made  as  close  as  possible 
to,  but  not  later  than,  the  seventh  day 
after  the  date  of  delivery. 

— Payment  of  perishable  agricultural 
commodities,  as  defined  in  section 
1(4)  of  the  Perishable  Agriculture 
Commodities  Act  of  1930  (7  U.S.C. 
499a(4))  will  be  made  as  close  as 
possible  to,  but  not  later  than  the 
tenth  day  after  the  date  of  delivery, 
unless  another  date  is  specified  in  the 
contract. 

8.  Payment  of  Interest  Penalty. 


a.  An  interest  penalty  will  be  paid 
automatically  when  due  without  regard 
to  whether  the  business  concern  has 
requested  payment  when  all  of  the 
following  conditions  are  met: 

— There  is  a  contract  or  purchase  order 
with  a  business  concern. 

— Acceptance  of  property  or  services 
has  occurred  and  there  is  no 
disagreement  over  quantity,  quality, 
or  other  contract  provisions. 

— A  proper  invoice  has  been  received 
(except  where  no  invoice  is  required, 
e.g.,  some  periodic  lease  payments)  or 
the  agency  fails  to  give  notice  that  the 
invoice  is  not  proper  within  15  days  of 
receipt  of  an  invoice  (3  days  for  meat 
or  meat  food  products,  and  5  days  for 
perishable  agricultural  commodities). 

— ^Payment  is  made  to  the  business 
concern  more  than  15  days  after  the 
due  date  (3  days  for  meat  and  meat 
food  products,  and  5  days  for 
perishable  agricultural  commodities). 
This  includes  pa.vment  of  amounts 
retained  by  the  Government  upon 
final  settlement  of  the  contract. 

b.  An  interest  penalty  will  also  be 
paid  automatically  without  regard  to 
whether  the  business  concern  has 
requested  payment  when  an  agency 
takes  a  discount  after  the  discount 
period  has  expired,  and  fails  to  correct 
the  underpayment  within  15  days  of  the 
expiration  of  the  discount  period  (3  days 
for  meat  and  meat  food  products,  and  5 
days  for  perishable  agricultural 
commodities). 

c.  Interest  penalties  are  not  required 
when  payment  is  delayed  because  of  a 
disagreement  between  a  Federal  agency 
and  a  business  concern  over  the  amount 
of  the  payment  or  other  issues 
concerning  compliance  with  the  terms  of 
a  contract;  nor  are  they  required  when 
payments  are  made  solely  for  financing 
purposes,  payments  are  made  in 
advance,  or  for  a  period  when  amounts 
are  withheld  temporarily  in  accordance 
with  the  contract.  Claims  concerning 
disputes,  and  any  interest  that  may  be 
payable  with  respect  to  the  period  while 
the  dispute  is  being  settled  will  be 
resolved  in  accordance  with  the 
provisions  in  the  Contract  Disputes  Act 
of  1978  (41  U.S.C.  601  et.  seq.). 

9.  Calculation  of  Interest  Penalties. 
Whenever  a  proper  invoice  (or  periodic 
payment  where  no  invoice  is  required)  is 
paid  after  the  due  date  plus  15  days 
(except  3  days  for  meat  and  meat  food 
products,  and  5  days  for  perishable 
agricultural  commodities),  interest  will 
be  included  automatically  with  the 
payment  of  the  interest  rate  applicable 
on  the  payment  date  without  regard  to 
whether  the  business  concern  has 
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requested  payriu'iit.  liitt-rt'sl  will  (>€ 
cumputed  from  the  date  afier  the  due 
date  through  the  payment  date  and  the 
amount  will  be  separately  stated  on  the 
check  or  accompanying  remittance 
advice.  Adjustments  will  be  made  for 
errors  in  calculafinj^  intprest.  if 
requested.  When  an  interest  penalty 
that  is  owed  is  not  paid,  interest  will 
accrue  on  the  unpaid  amount  until  paid. 
Interest  penalties  remaining  unpaid  for 
any  30-day  period  will  be  added  to  the 
principal,  and  interest  penalties. 
thereafter,  will  accrue  monthly  on  the 
total  of  principal  and  previously  accrued 
interest. 

— When  an  agency  takes  a  discount 
after  the  discount  period  has  expired, 
the  interest  payment  will  be 
calculated  on  the  amount  of  the 
discount  taken,  for  the  period 
beginning  the  day  after  the  end  of  the 
specified  discount  period  through  the 
payment  date. 
— When  an  agency  fails  to  make 
notification  of  an  improper  invoice 
within  15  days  {3  days  for  meat  and 
meat  food  products,  and  5  days  for 
perishable  agricultual  commodities), 
the  number  of  days  allowed  for 
payment  of  the  corrected,  proper 
invoice  will  be  reduced  by  the  number 
of  days  between  the  fifteenth  day  and 
the  day  notification  was  transmitted 
to  the  business  concern.  Calculation 
of  interest  penalties,  if  any,  will  be 
based  on  an  adjusted  due  date 
reflecting  the  reduced  number  of  days 
allowable  for  payment. 
Interest  penalties  under  the  Prompt 
Payment  Act  will  not  continue  to  accure: 
(1)  After  the  filing  of  a  claim  for  such 
penalties  under  the  Contract  Distputes 


Act  of  1978,  or  (2)  for  more  than  one 
year.  Interest  penalties  of  less  than  one 
dollar  need  not  be  paid. 

10.  Grant  Recipients.  Recipients  of 
Federal  assistance  may  pay  interest 
penalties  if  so  specified  in  their 
contracts  with  business  concerns 
However,  obligations  to  pay  such 
interest  penalties  will  not  be  obligations 
of  the  United  States.  Federal  funds  may 
not  be  used  for  this  purpose,  nor  may 
interest  penalties  be  used  to  meet 
matching  requirements  of  federally- 
assisted  programs, 

11.  Rcporlinj^.  f-Uich  Federal  agency 
will  report  to  the  Director  of  OMB 
within  60  days  after  the  end  of  each 
fiscal  year  the  following  infomation: 
— Number  and  amount  of  invoice 

payments  subject  to  the  Promt 
Payment  Act. 

— Number  of  invoice  payments  that 
included  interest  penalties. 

— Amont  of  interest  penalties  paid. 

— Relative  frequency,  on  a  percentage 
basis,  of  interest  penalty  payments  to 
the  total  number  of  invoice  payments 
subject  to  the  Prompt  Payment  Act. 

— Number,  total  amount,  and  relative 
frequency,  on  a  percentage  basis,  of 
invoice  payments  made  3  days  or 
more  before  the  due  date,  except 
where  cash  discounts  were  taken. 

— Reasons  that  interest  penalties  were 
incurred. 

— Number,  amount,  and  relative 
frequency  of  invoices  paid  1-7  days 
and  8-15  days  after  the  due  date 
(during  the  grace  period). 

— Number,  amount,  and  relative 

frequency  of  invoices  paid  more  than 
15  days  after  the  due  date  without 
including  an  interest  penalty  and  the 


reasons  for  not  including  such  interest 
penalty. 
— An  analysis  of  the  progress  made  from 
previous  years  in  improving  the 
timeliness  of  payments. 

In  order  to  minimize  the  cost  of 
reporting,  statitical  samplying  may  be 
used  to  derive  the  information  above. 

12.  Additional  Provisions.  Additional 
procurement  guidelines  and 
requirements  are  set  forth  in  applicable 
acquisition  regulations. 

13.  Effective  Date.  This  circular  is 
effective  on  publication  except  for 
provisions  in  section  4.n.  requinng 
receipt  of  invoice  on  the  fifth  working 
day  following  delivery  of  property  or 
services  and  section  6(a)  requiring  that 
contracts  specify  beginning  and  ending 
points  for  acceptance.  These  provisions 
will  be  effective  for  contracts  issued  on 
or  after  October  1, 1987. 

14.  Inquiries.  Questions  or  inquiries 
may  be  directed  to  the  Credit  and  Cash 
Management  Branch,  Financial 
.Management  Division.  Office  of 
Management  and  Budget,  Washington, 
DC  20503,  telephone  number  202/395- 
3066.  Inquiries  concerning  the  apphcable 
interest  rate  may  be  directed  to  the 
Finance  and  Funding  Branch, 
Department  of  the  Treasury,  telephone 
number  202/566-5651. 

15.  Sunset  Review  Date.  This  circular 
will  have  an  independent  policy  review 
to  ascertain  its  effectiveness  three  years 
from  the  date  of  issue. 

faiMS  C  Miller  III, 

Director 

[FR  Doc.  87-13252  Filed  6-6-67;  6;45  am] 
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Uinta-Southwestern  Utah  Regional  Coal  Team,  22004 


International  Trade  Commission 

NOTICES 

l.nport  investigations: 
Electronic  chromatogram  analyzers,  22009 
Fabric  and  expanded  neoprene  laminate  from  Taiwan, 

22010 
Hard  sided  molded  luggage  cases,  22011 

Interstate  Commerce  Commission 

NOTICES 

Motor  carriers;  control,  purchase,  and  tariff  filing 
exemptions,  etc.: 

White  Pass  &  Yukon  Corp.  Ltd.,  22011 
Practice  and  procedure: 

Special  intermodal  authority,  22012 

Labor  Department 

See  Occupational  Safety  and  liealth  Administration 

Land  Management  Bureau 

NOTICES 

Meetings: 

Battle  Mountain  District  Advisory  Council,  22005 

Helicopters  and  motorized  vehicle  use  in  gathering  wild 
horses  and  burros,  22005 
Realty  actions;  sales,  leases,  etc.: 

Arizona,  22005 

Nevada, 22006 
(2  documents) 

Oregon,  22007 
Survey  plat  filings: 

Colorado,  22007 

Illinois;  correction,  22031 

Oregon  and  Washington,  22007 

Minerals  Management  Service 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 

22008 
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Meetings: 
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NOTICES 
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22012 
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RULES 

Fishery  conservation  and  management: 
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Rules  and  Regulations 


Federal  Register 

Vol.  52.  No.  Ill 

Wednesday.  June  10,  1987 


This  section   of   the   FEDERAL   REGISTER 
contains   regulatory   documents   havirtg 
general  applicability  and  legal  effect,   most 
of   which   are   keyed   to   and  codified   m 
the  Code   of   Federal   Reguiaions.   which   Is 
published   under   50   titles  pursuant   to   44 
use.    1510 

The  Code  of   Federal   Regulations  is  sold 
by   the   Superintendent  of   Documents. 
Prices  of   new   books   are   listed   in   ttie 
fust   FEDERAL   REGISTER   issue   of   each 
week. 


DEPARTMENT  OF  AGRICULTURE 
7  CFR  Part  2 

Revision  of  Delegations  of  Authority 

agency:  Office  of  the  Secretary,  USDA. 
ACTION  Final  rule. 

SUMMARY:  This  document  amends  the 
delegations  of  authority  from  the 
Secretary  of  Agriculture  and  General 
Officers  of  the  Department  to  delegate 
authority  to  develop  and  implement  a 
research  and  pilot  project  program  for 
the  development  of  supplemental  and 
alternative  crops;  and  the  authority  to 
conduct  a  research  and  development 
program  to  formulate  new  uses  for  farm 
and  forest  products. 
EFFECTIVE  DATE:  June  10, 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  L.  Sicgler.  Deputy  Assistant 
General  Counsel,  U.S.  Department  of 
Agriculture.  Washington.  DC  (202)  447- 
R035. 

SUPPLEMENTARY  INFORMATION:  The 

aelegaiion.s  of  authority  of  the 
Department  of  Agriculture  are  amended 
(1)  to  delegate  to  the  Assistant  Secretary 
for  Science  and  Education,  and  the 
Administrator  of  the  Cooperative  State 
Research  Service,  the  authority  to 
develop  and  implement  a  research  and 
pilot  project  program  for  the 
development  of  supplemental  and 
alternative  crops  pursuant  to  section 
1473D  of  the  National  Agricultural 
Research.  Extension,  and  Teaching 
Policy  Act  of  1977,  as  amended  by  the 
Food  Security  Act  of  1985;  (2)  to 
delegate  to  the  Administrator  of  the 
Extension  Service  the  authority  to 
provide  technical  assistance  to  farm 
owners  and  operators,  marketing 
cooperatives,  and  others  in  the 


development  and  implementation  of 
said  research  and  pilot  project  program; 
and  (3)  to  delegate  to  the  Assistant 
Secretary  and  the  Administrator  of  the 
Cooperative  State  Research  Service,  the 
authority  to  conduct  a  research  and 
development  program  to  formulate  new 
uses  for  farm  and  forest  products 
pursuant  to  section  1436(b)  of  the  Food 
Security  Act  of  1985. 

This  rule  relates  to  internal  agency 
management.  Therefore,  pursuant  to  5 
U.S.C.  553,  notice  of  proposed 
rulemaking  and  opportunity  for 
comment  are  not  required  and  this  rule 
may  be  made  effective  less  than  30  days 
after  publication  in  the  Federal  Register. 

Further,  since  this  rule  relates  to 
internal  agency  management,  it  is 
exempt  from  the  provisions  of  Executive 
Order  12291.  Finally,  this  action  is  not  a 
rule  as  defined  by  the  Regulatory 
Flexibility  Act.  and  thus,  is  exempt  from 
the  provisions  of  that  Act. 

List  of  Subjects  in  7  CFR  Part  2 

Authority  delegations  (Government 
agencies). 

PART  2— DELEGATIONS  OF 
AUTHORITY  BY  THE  SECRETARY  OF 
AGRICULTURE  AND  GENERAL 
OFFICERS  OF  THE  DEPARTMENT 

Acccrdmgly.  Part  2,  Subtitle  A,  Title  7, 
Code  of  Federal  Regulations  is  amended 
as  follows: 

1.  The  authority  for  Part  2  continues  to 
read  as  follows: 

Authority:  5  U.S.C.  301  and  Reorganization 
Plan  No.  2  of  1953,  unless  otherwise  noted^ 

Subpart  C— Delegations  of  Authority 
to  the  Deputy  Secretary,  the  Under 
Secretary  for  International  Affairs  and 
Commodity  Programs,  the  Under 
Secretary  for  Small  Community  and 
Rural  Development,  and  Assistant 
Secretaries 

2.  Section  2.30  is  amended  by  adding 
new  paragraphs  (a)(86)  and  (a)(87)  to 
read  as  follows; 

§  2.30.     Delegations  ot  authority  tc  the 
Assistant  Secretary  for  Science  and 
Education. 


(a)*   *   * 

(86)  Develop  and  implement  a 
research  and  pilot  project  program  for 
the  development  of  supplemental  and 
alternative  crops  (7  U,S.C.  3319d). 

(87)  Conduct  a  research  and 
development  program  to  formulate  new 
uses  for  farm  and  forest  products  (7 
U.S.C.  1632(b)) 


Subpart  N— Delegations  of  Authority 
by  the  Assistant  Secretary  tor  Science 
and  Education 

3.  Section  2.107  is  amended  by  adding 
new  paragraphs  (a)(24)  and  (a)(25)  to 
read  as  follows: 

§  2. 10?     Admmistralor,  Cooperative  State 
Research  Service. 

iaj  •    •    • 

(24)  Develop  and  implement  a 
research  and  pilot  project  program  for 
the  development  of  supplemental  and 
alternative  crops  (7  U.S.C.  3319d). 

(25)  Conduct  a  research  and 
development  program  to  formulate  new 
uses  for  farm  and  forest  products  (7 
U.S.C.  1632(b)). 

4.  Section  2.108  is  amended  by  adding 
a  new  paragraph  (a)(27)  to  read  as 
follow?- 

§  2.108    Administrator,  Extension  Service. 

(a)  *  *   * 

(27)  Provide  technical  assistance  to 
farm  owners  and  operators,  marketing 
cooperatives,  and  others  in  the 
development  and  implementation  of  a 
research  and  pilot  project  program  for 
the  development  of  supplemental  and 
alternative  crops  (7  U.S.C.  3319d). 
•         *         •         •         • 

For  Subpart  C. 
Dated:  June.  4, 1987. 
Richard  E.  Lyng, 

Secretary  of  Agriculture. 

For  Subpart  N. 

Dated:  June  2.  1967. 
OrviUe  G.  Bentley, 
Assistant  Secretary  for  Science  and 
Education. 

[FR  Doc.  87-13179  Filed  6-9-87:  8:45  am] 
BILUNG  CODE  341(M)1-M 
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DEPARTMENT  OF  COMMERCE 

Economic  Development 
Administration 

13  CFR  Part  309 

I  Docket  No.  70359-70591 

Nonrelocation;  Financial  Assistance 
Requirements 

AGENCV:  Kconomk:  Development 
Administration  (EDA),  Commerce 
ACTION:  Interim  rule  with  request  for 

comments. 

summary:  This  rule  amends  EDA's 
nonrelocation  rule  to  provide  that  where 
a  relocation  of  jobs  from  one  area  to 
another  has  occurred  more  than  forty 
eight  (481  months  after  the  date  of 
project  approval  and  after  September  15. 
1986,  such  relocation  of  jobs  will  not  be 
considered  a  violation  of  the  rule. 
Violations  which  occurred  prior  to 
September  15. 1986,  would  not  be 
waived.  In  addition,  the  rule  is  amended 
to  change  the  rate  of  interest  to  be 
charged  when  a  recipient  of  Federal 
assistance  does  not  comply  with  EDA"s 
nonrelocation  rule  and  EDA  terminates 
the  financial  assistance.  The  interest 
rate  to  be  charged  will  be  the  rate 
published  by  the  Treasury  Department 
as  the  Current  Value  of  Funds  Rate  for 
use  in  Federal  debt  collection  and 
discount  evaluation  rather  than  the  Wal! 
Street  Journal  rate  as  now  cited  in  13 
CFR  309.3(m)  (51  FR  32629,  September 
15, 1986).  For  calendar  year  1987,  this 
rate  is  7  percent. 

date:  Effective  date  June  10. 1987. 
Comments  by:  August  10, 1987. 
AOOHESS:  Send  comments  to  Eugenie  E. 
Foster,  Chief  Counsel,  Economic 
Development  Administration,  U.S. 
Department  of  Commerce,  Herbert  C. 
Hoover  Building,  14th  Street  between 
Pennsylvania  and  Constitution  Avenues, 
NW.,  Room  7001,  Washington.  DC  20230. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  F.  Marten,  Deputy  Chief  Counsel, 
Economic  Development  Administration, 
U.S.  Department  of  Commerce,  Herbert 
C.  Hoover  Building,  14th  Street  between 
Pennsylvania  and  Constitution  Avenues, 
NW..  Room  7001,  Washington.  DC  20230, 
(202)  377-5441. 

SUPPLEMENTARY  INFORMATION:  Title  13 
CFR  309.3(f)  is  being  amended  by  adding 
a  statement  that  grants  made  under 
Titles  I.  IV  and  IX  and  section  301(f)  of 
Title  III  of  the  Act  which  were  approved 
prior  to  November  13. 1985.  are  subject 
to  the  requirements  of  50  FR  46749. 
November  13. 1985.  However,  violations 
of  the  rule  in  effect  prior  to  November 
13, 1985,  which  occurred  prior  to  that 
date,  would  not  be  waived. 


EDA  is  amending  13  CFR  309.3— 
nonrelocation  at  paragraph  (m)  by 
changing  the  interest  charged  for  debts 
owing  to  EDA  on  account  of  violation  of 
the  nonrelocation  rule  to  the  Treasury 
Current  Value  interest  charged  under 
the  Debt  Collection  Act,  as  published  in 
the  Federal  Register. 

Under  Executive  Order  12291  the 
Department  must  judge  whether  a 
regulation  is  "major"  within  the  meaning 
of  section  1  of  the  order  and  therefore 
subject  to  the  requirement  that  a 
Regulatory  Impact  Analysis  be 
prepared.  This  regulation  is  not  major 
because  it  is  not  likely  to  result  in  an 
annual  effect  on  the  economy  of  $1(X) 
million  or  more;  a  major  increase  in 
costs  or  prices  for  consumers,  individual 
industries.  Federal,  State,  or  local 
government  agencies,  or  geographic 
regions:  or  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Accordingly,  neither  a  preliminary  nor 
final  Regulatory  Impact  Analysis  has  to 
be  or  will  be  prepared. 

This  rule  is  exempt  from  all 
requirements  of  5  U. B.C.  553  including 
notice  and  opportunity  to  comment  and 
delayed  effective  dale,  because  it  relates 
to  public  property,  loans,  grants, 
benefits  and  contracts. 

No  other  law  requires  that  notice  and 
opportunity  for  comment  be  given  for 
this  rule. 

Accordingly,  the  Department's 
General  Counsel  has  determined  and  so 
certified  to  the  Office  of  Management 
and  Budget,  that  dispensing  with  notice 
and  opportunity  for  comment  is 
consistent  with  the  Administrative 
Procedure  Act  and  all  other  relevant 
laws. 

However,  because  the  Department  is 
interested  in  receiving  comments  from 
those  who  will  benefit  from  the 
amendment,  this  rule  is  being  issued  as 
interim  final.  Public  comments  on  the 
interim  rule  are  invited  and  should  be 
sent  to  the  address  listed  in  the 
"ADDRESS  ■  section  above. 

Comments  received  by  August  10. 
1987.  will  be  considered  in  promulgating 
a  final  rule. 

Since  notice  and  an  opportunity  for 
comment  are  not  required  to  be  given  for 
this  rule  under  section  553  of  the  APA  (5 
U.S.C.  553)  or  any  other  law.  under 
sections  603(a)  and  604(a)  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
603(aj,  604(a)).  no  initial  or  final 


Regulatory  Flexibility  Analysis  has  to  be 
or  will  be  prepared. 

This  rule  does  not  contain  a  collection 
of  information  for  purposes  of  the 
Paperwork  Reduction  Act  (Pub.  L.  96- 
511). 

List  of  Subjects  in  13  CFR  Part  309. 

Community  development.  Grant 
programs — community  development. 
Loan  programs — community 
development.  Penalties. 

For  the  reasons  set  out  in  the 
preamble.  Title  13.  Chapter  III.  Part  309 
is  amended  as  set  forth  below. 

PART  309— GENERAL 
REQUIREMENTS  FOR  FINANCIAL 
ASSISTANCE 

1.  The  authority  citation  for  Part  309 
continues  to  read  as  follows: 

Authority:  Sec.  701.  Pub.  L  89-136:  79  Stat. 
570  (42  use.  3211);  Sec.  1-105.  Department 
of  Commerce  Organization  Order  10-4.  as 
amended  (40  FR  56702.  as  amended. 

2.  Section  309.3  is  amended  by 
revising  paragraphs  (f)  and  (m)  to  read 
as  follows: 

§  309.3     Nonrelocation. 

«  *  •  •  * 

(f)  Grants  made  under  Titles  I.  II,  and 
IX  and  section  301(f)  of  Title  III  of  the 
Act,  which  were  approved  from 
November  13, 1985,  through  September 
15, 1986,  are  governed  by  EDA's  interim 
final  rule  on  nonrelocation  published  in 
the  Federal  Register  on  November  13, 
1985  (50  FR  46749).  All  other  grants 
approved  prior  to  September  15, 1986, 
will  be  governed  by  the  rule  as  revised 
on  that  date,  provided  however,  that  any 
violation  of  the  nonrelocation  rule  in 
effect  prior  to  that  date,  which  occurred 
prior  to  that  date,  will  not  be  waived. 


(m)  When  EDA  determines  that  these 
requirements  have  been  violated,  EDA 
will  terminate  for  cause  the  financial 
assistance  made  available  by  EDA.  The 
recipient  will  be  obligated  to  repay  to 
EDA  the  full  amount  of  that  financial 
assistance,  plus  interest  from  the  date 
determined  by  EDA  upon  which  the 
violation  occurred,  at  the  U.S.  Treasury 
Current  Value  of  Funds  Rate. 

Dated:  )une  3. 1987. 
Orson  G.  Swindle,  III, 

Assistant  Secretary  for  Economic 
Development. 

[FR  Doc.  87-13251  Filed  6-9-87:  8:45  am) 
BILLING  COOC  Wia-24-M 


SECUniTIES  AND  EXCHANGE 
C0MMISS40N 

17  CFR  Part  211 

(Release  No.  SAB- 70 1 

Staff  Accounting  BuUetln  No.  70 

AGENCY:  Securities  and  Exchange 
Commission. 

ACTION:  Publication  of  Staff  Accounting 
Bulletin. 

summary:  This  staff  accounting  bulletin 
expresses  the  staffs  views  relative  to 
the  accounting  and  balance  sheet 
presentation  for  non-recourse  debt  that 
is  collateralized  by  lease  receivables 
and/or  the  related  leased  assets.  It  also 
deletes  certain  interpretations  published 
in  Staff  Accounting  Bulletin  No.  52  that 
are  no  longer  relevant  because  of 
accounting  standards  adopted  by  the 
Financial  Accounting  Standards  Board. 
DATE:  fiine  5.  198?' 

FOR  FURTHER  INFORMATION  CONTACT: 
lames  R.  Bradow,  Office  of  the  Chief 
Accountant  (202-272-2130);  or  Howard 
P.  Hodges,  Jr.,  Division  of  Corporation 
Finance  (202/272-2553).  Sprurities  and 
Exchange  Commission.  Washington,  DC 
20549. 

SUPPLEMENTARY  INFORMATION:  The 

statements  in  Stdff  Aix.ountinx  Bulletins 
are  not  rules  or  interpretations  of  the 
Commission  nor  are  they  published  as 
bearing  the  Commission's  official 
approval.  They  represent  interpretations 
and  practices  followed  by  the  Division 
of  Corporation  Finance  and  the  Office  of 
the  Chief  Accountant  in  administering 
the  disclosure  requirements  of  the 
Federal  securities  laws. 
June  5,  1987. 
Shirley  E.  Hollis, 
A  as  I  slant  Secretary. 

PART  211— {AMENDED] 

Part  211  of  Title  17  of  the  Code  of 
Federal  Regulations  is  amended  by 
adding  Staff  Accounting  Bulletin  No.  70 
to  the  ta!)le  found  in  Subpart  B. 

Staff  Accounting  Bulletin  No.  70 

The  staff  hereby  adds  Section  R  to 
Topic  5  and  deletes  Topic  5-1  of  the  staff 
accounting  bulletin  series.  Topic  5-R 
discusses  the  staffs  views  relative  to 
the  accounting  and  balance  sheet 
presentation  for  non-recourse  debt  that 
is  collateralized  by  lease  receivables 
and/or  the  related  leased  assets.  Topic 
5-1  relates  to  recognition  of  gains  on 
terminations  of  overfunded  defined 
benefit  pension  plans,  the  accounting  for 
which  is  now  addressed  by  FASB 
Statement  No.  88. 


Topic  5:  Miscellaneous  Accounting 


R.  Accounting  for  Non-recourse  Debt 
Collateralized  by  Lease  Receivables 
and/or  Leased  Assets 
***** 

Fads:  A  registrant  borrows  on  a  non- 
recourse basis  and  assigns  to  the  lender 
a  security  interest  in  lease  receivables 
and/or  the  related  leased  assets. 

Question:  Can  the  lease  receivables 
and  non-recourse  debt  be  removed  from 
the  balance  sheet  either  by  (a) 
accounting  for  this  transaction  as  a  sale 
or  assignment  of  the  lease  receivables  or 
(b)  by  offsetting  the  lease  receivables 
and  non-recourse  debt? 

Answer  No.  The  staff  believes  that 
under  existing  Generally  Accepted 
Accounting  Principles  this  type  of 
transaction  should  be  accounted  for  as  a 
borrowing  and.  as  such,  the  resultant 
debt  should  be  reflected  in  the 
registrant's  balance  sheet.'  Paragraph  20 
of  FASB  Statement  No.  13.  as  amended 
by  FASB  Statement  No.  77,  indicates 
that  the  "sale  or  assignment  of  a  lease  or 
of  property  subject  to  a  lease  accounted 
for  as  a  sales-type  or  direct  financing 
shall  not  negate  the  original  accounting 
treatment  accorded  the  lease"  and  that 
"any  profit  or  loss  on  the  sale  or 
assignment  shall  be  recognized  at  the 
time  of  the  transaction."  *  However,  the 
staff  understands  that  the  FASB 
intended  the  term  "assignment"  as  used 
in  that  Statement  to  represent  the 
transfer  from  one  party  to  another  of  a 
direct  interest  in  a  contractual  right  or 
property,  and  not  a  security  interest  in  a 
right  or  property.  Non-recourse 
borrowing  arrangements  that  involve 
the  assignment  '  of  a  security  intrerest 


'  The  staff  also  has  noted  certain  transactions  in 
which  leasing  companies  borrow  non-recourse  by 
collateralizing  with  lease  receivables  and/or  the 
related  leased  assets  and  also  sell  a  portion  of  the 
interest  in  the  residual  value  of  the  leased  assets  to 
third  party  investors.  These  transactions  may 
include  the  sale  of  the  assets  (subject  to  the  leasing 
company's  non-recourse  borrowing  and  the  lender's 
interest  in  the  lease  receivables  and  related  leased 
assets)  to  the  investor  group,  with  the  retention  by 
the  leasing  company  of  a  portion  of  the  residual 
interest  in  the  leased  assets.  The  staff  believes 
transactions  in  which  the  leasing  company  retains  a 
future  benefit  m  the  leased  assets  and  is  not 
relieved  of  its  (non-recourse)  debt  obligation,  do  not 
alter  the  leasing  company's  status  with  respect  to 
either  the  end  user  of  the  assets  (lessee)  or  the 
lender  under  the  non-recourse  borrowing  and 
should  not  result  in  the  recognition  of  a  sale  of  the 
lease  receivables  or  the  offsetting  of  the  lease 
receivables  and  non-recourse  debt. 

'  Special  provisions  apply,  however,  if  the  sale  or 
assignment  is  between  related  parties  or  with 
recourse. 

'  The  term  'sale"  is  generally  used  to  refer  to  a 
contract  or  agreement  by  which  property  is 
transferred  from  a  seller  to  a  buyer  in  exchange  for 
cash  or  a  promise  to  pay  a  fi.xed  price. 


in  a  lease  and /or  property  subject  to 
lease  therefore,  do  not  result  in 
recognition  "as  if  a  sale  had  occurred 
under  the  provisions  of  paragraph  20  of 
FASB  Statement  No.  13.« 

Further,  the  accounting  literature  * 
generally  does  not  allow  non-recourse 
debt  and  lease  receivables  and/or  the 
related  leased  assets  to  be  offset  in  the 
balance  sheet.  This  was  recently 
reaffirmed  by  the  staff  of  the  FASB  in 
Technical  Bulletin  No.  86-2,  "Accounting 
for  an  Interest  in  the  Residual  Value  of  a 
Leased  Asset."  ® 

The  guidance  in  this  Bulletin  should 
be  applied  in  financial  statements 
issued  after  the  issuance  of  this  Staff 
Accounting  Bulletin.  Such  financial 
statements  should  reflect  the  full 
amount  of  non-recourse  borrowings  and 
lease  receivables  outstanding.  The  staff 
strongly  encourages  appHcation  of  this 
SAB  to  prior  balance  sheets  for 
comparability.  However,  it  will  not 
insist  on  such  treatment  providing  full 
disclosure  is  made  in  the  financial 
statements  and  management's 
discussion  and  analysis  of  the  effects  on 
prior  year's  financial  statements 
(including  disclosure  of  the  amount  of 
non-recourse  borrowing  not  reflected  in 


"Assignment"  is  generally  used  to  describe 
transfers  of  interests  or  rights.  The  legal 
determination  of  when  a  particular  transaction 
represents  a  "sale  '"  or  an  "assignment "  is  a  matter 
of  individual  state  law. 

*  In  addition,  the  staff  does  not  believe  that  non- 
recourse borrowing  arrangements  (which  may  be 
structured  as  sales  with  repurchase  options) 
involving  operating  leases  and/or  the  underlying 
leased  assets  should  result  in  the  recognition  of  a 
sale  of  the  leased  assets.  Therefore,  registrants 
involved  in  these  transactions  should  continue  to 
reflect  the  assets  under  lease  on  their  balance 
sheets  and  should  also  record  the  resultaol  noD- 
recourse  debt. 

'  Paragraph  7  of  Accounting  Principles  Board 
(APB)  Opinion  No.  10  indicates  that  'it  is  a  general 
principle  of  accounting  that  the  offsetting  of  assets 
and  liabilities  in  the  tialance  sheet  is  improper 
except  where  a  right  of  setoff  exists. "  Topic  11-D  of 
the  staff  accounting  bulletin  series  also  indicates 
that  "even  when  items  can  be  directly  associated  it 
is  not  appropriate  to  offset  assets  and  habilities 
without  the  benefit  of  an  existing  legal  right."  The 
concept  of  legal  right  of  offset  embodied  in  Topic 
11-D  refers  to  the  existence  of  a  nght  between  two 
parties,  owing  ascertainable  amounts  to  each  other 
to  set  off  their  respective  debts  by  way  of  mutual 
deduction  so  that  in  any  action  brought  for  the 
larger  debt,  only  the  remainder  after  the  deduction 
may  be  recovered.  The  debts  must,  therefore,  be  to 
and  from  the  same  parties  acting  on  their  own 
behalf  It  should  be  noted  that  "nght  of  selofP'  as 
embodied  in  APB  Opinion  No.  10  and  the  concept  of 
legal  right  of  offset  in  Topic  11-0  are  intended  to  be 
similar  in  meaning. 

'  Paragraph  21  of  this  Technical  Bulletin 
indicates  that  "offsetting  the  lease  receivable  with 
non-recourse  debt  is  appropriate  only  in  those 
circumstances  in  which  a  legal  right  of  offset  exists 
or  when,  at  the  inception  of  the  lease,  the  lease 
meets  all  the  characteristics  of  paragraph  42  of 
Statement  13  and  is  appropriately  classified  as  a 
leveraged  lease." 


UM  I 
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the  balance  sheet)  of  the  different 
accounting  treatment  being  followed. 
|FR  Doc.  87-13254  Filed  6-9-87;  8:45am| 
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17  CFR  Parts  229.  239,  and  240 

IRel  No*.  33-6715;  34-24514;  35-24397,  IC- 
15753;  File  No  S7-29-861 

Proxy  Rules;  Conformation  to 
Compretiensive  Proxy  Revisions. 
Provision  for  Modified  or  Superseded 
Documents 

agency:  Securities  and  Exchange 

Copimission. 

action:  Final  rules. 

summary:  The  Securities  and  Exchange 
Commission  ("Commission")  today 
announced  the  adoption  of  amendments 
to  its  proxy  rules  and  certain  other  rules. 
The  amendments  will  conform  further 
the  proxy  disclosure  for  mergers  and 
similar  transactions  to  that  required  for 
registration  of  securities  in  certain 
business  combinations  and  will  clarify 
the  timing  requirements  for  such 
transactions  where  incorporation  by 
reference  is  used.  The  Commission  also 
is  adopting  a  rule  concerning  modified 
or  susperseded  statements  in  documents 
incorporated  by  reference  into  a  proxy 
statement. 

DATES:  Effective  Date:  These 
amendments  are  effective  July  10, 1987. 
for  proxy  statements  filed  on  or  after 
that  date. 

Compliance  Dale:  Registrants  are 
permitted,  however,  to  comply  with  the 
amendments  immediately  upon 
publication  of  this  Release  in  the 
Federal  Register.  Such  compliance  must 
be  with  the  amended  rules  as  a  whole. 

FOR  FURTHER  INFORMATION  CONTACT: 

Prior  to  the  effective  diitf,  Caroline  W. 
Dixon  or  Barbara  J.  Green,  (202)  272- 
2589.  Office  of  Disclosure  Policy. 
Division  of  Corporation  Finance. 
Securities  and  Exchange  Commission, 
4.'">0  5th  Street,  NW..  Washington,  DC 
20549.  After  the  effective  date,  contract 
Cecilia  D.  Blye,  (202)  272-2573,  Office  of 
Chief  Counsel.  Division  of  Corporation 
Finance. 

SUPPLEMENTARY  INFORMATION:  The 

Commission  today  announced  the 
adoption  of  revisions  to  the  proxy  and 
information  statement  rules  '  under  the 
Securities  Exchange  Act  of  1934 
("Exchange  Act").*  The  Commission  is 


adopting  revisions  to  Regulation  14A,^ 
including  Schedule  14A.*  In  addition, 
the  Commission  is  adopting  a  new  rule. 
Rule  14a-14.*  which  is  part  of 
Regulation  14A.  Finally,  corresponding 
amendments  have  been  adopted  to 
Forms  S^  *  and  F-4  ^  and  to  Item  304  of 
Regulation  S-K." 

I.  Discussion 

A.  Conforming  Certain  Disclosure 
Under  Schedule  14 A  to  Form  S-4 

The  Commission  is  adopting  as 
proposed  •  amendments  to  Item  14  of 
Schedule  14A,  Mergers,  Consolidations. 
Acquisitions  and  Similar  Matters,  to 
conform  the  company-specific 
information  requirements  for  Item  14 
with  those  of  Form  S-4,  the  registration 
form  for  certain  business  combination 
transactions.  As  a  result  of  this 
amendment.  Item  14(b)(3),  Information 
with  Respect  to  Registrants  Other  than 
S-2  or  S-3  Registrants,  subparagraph  (i) 
is  amended  to  require  registrants  to 
furnish  all  the  information  required  by 
Item  101,  Description  of  Business,'"  Item 

102.  Description  of  Property,"  and  Item 

103,  Legal  Proceedings,'*  of  Regulation 
S-K. 

B.  Description  of  Securities 

Other  Item  14  requirements  for 
transaction  information  were  conformed 
to  the  requirements  of  Form  S-4  in  the 
companion  adopting  release  that 
accompanied  the  release  proposing  the 
changes  now  being  adopted  in  this 
proposal."  As  noted  in  that  release,  if 
the  transaction  involves  the  issuance  of 
securities  exempt  from  registration, 
information  concerning  the  new  class  or 
series  of  securities  can  be  material  to 
the  transaction.  In  the  proposing  release, 
the  Commission  sought  comment  as  to 
whether  there  should  be  a  specific 
requirement  to  include  in  a  proxy  or 
information  statement  all  of  the 
information  that  would  be  required  by 
Item  202  of  Regulation  S-K  »«  if 


■  17  CFR  240  14a-1  through  240.14c  101 
'  15  use.  78il-78kk  (19B2|. 


»  17  CFR  240  14a-1  Ihrough  240.14t)-l. 
«  17  CFR  240  14d-101. 
»17CFR240  14«-H. 

•  17  CFR  239  25 
'  17  era  239  34 

"  17  cm  229.304.  In  addition,  a  reference  to  an 
obsolete  form  is  t>eing  deleted  from  Item  512  of 
Rnfiulalion  S-K  (17  CFR  229.512). 

•  Release  No.  33-6875  (November  20. 1986)  |51  FR 
42073).  The  two  comment  letters  that  were  received 
are  available  for  public  inspection  and  copying  at 
the  Commission's  Public  Reference  Room  (File  No. 
S7-29-86I 

'"17  CFR  229  101. 

"17  CFR  229  102 

"17  CFR  229  103 

■  '■  Release  No.  33-6876  (November  20. 1986)  |51 
rK  420481 

■*  17  CW.  229.202.  Description  of  Registrant's 
Securities. 


securities  were  being  registered  and,  if 
so,  whether  such  a  requirement  should 
apply  to  all  issuancss  of  securities 
exempt  from  registration. 

The  Commission  is  amending  Item  14 
specifically  to  require  the  information 
called  for  by  Item  202  for  any  securities 
that  are  exempt  from  registration  if  the 
security  holders  whose  proxies  are 
being  solicited  will  be  receiving  the  new 
securities. '*  If.  however,  a  registrant 
solicits  proxies  from  its  security  holders 
to  authorize  a  transaction  in  which  its 
securities  are  being  issued  to  others, 
somewhat  less  extensive  information 
concerning  the  new  securities  would  be 
necessary.  Such  disclosure  is  currently 
required  by  Item  14(a)(3)(iii).  Item 
14(a)(3)  requires  a  summary  of  the 
material  features  of  the  proposed 
transaction;  subparagraph  (iii)  calls  for 
an  "explanation  of  any  material 
differences  in  the  rights  of  security 
holders  of  the  registrant  as  a  result  of 
this  transaction." 

C.  New  Rule  14a-14.  Modified  or 
Superseded  Documents 

The  Commission  is  adopting  as 
proposed  a  new  rule  similar  to  Rule  412 
under  the  Securities  Act  of  1933.'*  The 
rule  governs  the  treatment  of  a 
statement  in  a  document  incorporated 
by  reference  into  a  proxy  statement 
which  is  subsequently  modified  or 
superseded  by  a  statement  in  a  later 
document  also  incorporated  by 
reference. 

The  rule  provides  that,  for  purposes  of 
the  proxy  statement,  a  statement  in  a 
document  incorporated  by  reference  is 
deemed  to  be  modified  or  superseded  by 
a  statement  in  the  proxy  statement  or  in 
any  other  subsequently  filed 
document(s)  incorporated  by  reference. 
The  rule  also  provides  (1)  that  the 
making  of  a  modifying  or  superseding 
statement  is  not  deemed  an  admission 
that  the  first  statement  was  false  or 
misleading  and  (2)  that  the  prior  form  of 
any  statement  so  modified  or 
superseded  is  not  deemed  to  constitute  a 
part  of  the  proxy  statement. 
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'  "This  information  may  be  incorporated  by 
refrrence  if  the  issuer  of  the  securities  is  eligible  to 
use  Form  S-3  and  information  about  the  issuer  is 
incorporated  by  refeitnce  into  the  proxy  or 
information  statement  pursuant  to  the  specific 
provisions  for  Form  S-3  companies  Related 
technical  changes  are  being  made  to  Forms  S-4  and 
F-4. 

■*  17  CFR  230.412. 


D.  Other  Amendments  " 

1  Changes  in  and  Disagreements  with 
Accountants 

The  Commission  also  is  adopting 
proposed  amendments  to  clarify  a 
potential  ambiguity  between  Hem  304  of 
Regular  S-K  '»  and  Item  14  of  Schedule 
14A  with  regard  to  the  required 
disclosure  concerning  changes  in  and 
disagreements  with  accountants  for  non- 
reporting  companies  being  acquired  by 
the  registrant.  The  potential  ambiguity 
existed  because  Instruction  3  to  Item  304 
provided  that  the  information  required 
by  Item  304  need  not  be  provided  for 
non-reporting  companies  being  acquired 
by  the  registrant,  whereas  Item  14 
specified  that  Item  304  information  was 
required  for  such  persons.  Item  14 
controls  with  respect  to  disclosure  of  the 
financial  statement  effect  of 
subsequently  accounting  for  similar 
transactions  in  a  manner  different  from 
that  preferred  by  the  former  accountant 
as  required  by  paragraph  (b)  of  Item  304. 
The  Commission  has  specified  in  the 
amendments  that  it  is  not  necessary  to 
provide  the  information  called  for  by 
paragraph  (a)  of  Item  304  with  respect  to 
such  acquired  company.'* 

2.  Filing  Requirements 

Rule  14a-6  ^°  has  been  revised  to 
delete  language  in  paragraph  (j)  stating 
that  a  transaction  involving  an 
application  or  declaration  under  the 
Public  Utility  Holding  Company  Act  of 
1935  ("PUHCA ")  2  1  is  exempt  from  the 
proxy  solicitation  filing  fee,  because  the 
language  is  redundant.  Rule  14a-2  ^^ 
provides  that  Rules  14a-3  ^^  to  14a-12  '* 
do  not  apply  to  "any  solicitation  which 
is  subject  to  Rule  62  under  the  Public 
Utility  Holding  Company  Act."  2*  It  also 


' '  In  addition  to  the  amendments  discussed 
bt'iow,  minor  technical  revisions  necessitated  by  the 
comprehensive  proxy  revisions  or  by  technical 
clnnficdlions  also  have  t)een  made.  Specifically, 
rpferences  have  been  corrected  in  Instructions  3.  4 
and  6  to  Item  14.  and  in  Items  13. 14.  18  and  19  of 
Fiirm  S-4.  Finally,  a  reference  to  an  obsolete  form. 
Form  S-14.  has  been  removed  from  Item  512  of 
Ri-gul.ilion  S-K  (17  CFT?  229.512). 

'"  Changes  in  and  Disagreements  with 
Accountants. 

'•  A  parallel  amendment  has  been  made  to  Item 
17  of  Form  S-4  to  require  only  the  Item  304(b) 
information  in  the  same  circumstances.  In  addition. 
Iii-ms  18  and  19  of  Form  F-4  have  been  amended  to 
dilele  the  requirement  to  provide  the  information 
called  for  by  Item  9  of  Schedule  14A.  making  Form 
F-4  consistent  with  Forms  F-1-2-3.  Corresponding 
changes  have  twen  made  to  reflect  the  necessary 
ndesignations. 

"  17  CFR  240  14a-6. 

"  15  use  79-791-6. 

*»17Cm24014a-2. 

"17CFR24014a-3. 

»<  17  CFR  240148-12. 

"17  CFR  250  62  PUHCA  Rule  62(a)  covers 
rpurganizations  subject  lo  Commission  approval 


should  be  noted  that,  as  a  PUHCA  Rule 
62  transaction  is  exempt  from  the 
F.xchange  Act  proxy  rules,  an 
application  or  declaration  under 
PUHCA  also  would  be  exempt  from  the 
filing  fee  requirements  of  Rule  14a- 
6(j)." 

3.  Mailing  Where  Incorporation  by 
Reference  is  Used 

Note  D.3  to  Schedu'le  14A  requires 
that  proxy  material  must  be  sent  20 
business  days  prior  to  specified  dates  if 
documents  or  portions  of  documents  are 
incorporated  by  reference  as  permitted 
by  Items  13,  Financial  and  Other 
Information,  and  14,  Mergers, 
Consolidations,  Acquisitions  and 
Similar  Matters.  As  amended,  the  note 
clarifies  that,  where  no  meeting  is  held, 
the  date  by  which  material  must  be  sent 
is  20  business  days  prior  to  the  date  the 
votes,  consents  or  authorizations  may 
be  used  to  effect  corporate  action.  The 
amended  language  conforms  to  language 
used  elsewhere  in  the  proxy  rules  to 
address  similar  circumstances. ^^ 

Similar  revisions  to  instructions  to 
Forms  S-4  and  F-4  have  been  made. 
Unlike  revised  Note  D.3,  these 
instructions  retain  the  reference  to  the 
date  the  transaction  is  consummated 
because  cert«in  transactions  involving 
the  registration  of  securities  pursuant  to 
Forms  S— 4  or  F-4  (such  as  a  tender  offer 
or  short-form  merger)  need  not  involve 
the  use  of  votes,  consents  or 
authorizations  to  effect  corporate 
action,** 

4.  Clarifying  Amendments  as  to 
Compensation  Plans 

The  Commission  has  made  technical 
revisions  to  Item  10  of  Schedule  14A  to 
clarify  that,  with  respect  to  the  exercise 
or  realization  of  options  or  stock 
appreciation  rights  held  in  tandem  with 
options,  information  concerning  the  net 
value  of  securities  (market  value  less 
any  exercise  price)  or  cash  realized 
need  not  be  provided  for  employees  as  a 
group.  In  addition,  language  has  been 
added  to  clarify  that  (1)  references  to 


and  transactions  that  are  the  subject  of  an 
application  or  declaration  filed  with  the 
Commission.  Other  public  utility  holding  company 
solicitations  are  governed  by  PtJHCA  Rule  61. 
which  provides  that  such  solicitations  are  subject  lo 
Exchange  Act  section  14(a)  (15  U.S.C.  78n(8)). 

"  17  CFR  240.  14a-«(j). 

"  The  changes  conform  the  language  to  that  used 
In  Rules  14a-3(b)(13)  (17  CFR  240.14a-3(b|(13)).  14a- 
13(a)(2)  (17  CFR  240.14a-13(a)(2))  and  14c-2(b)  (17 
CFR  a40.14c-2(b)). 

"  Questions  have  been  raised  as  to  the  meaning 
of  "the  date  the  transaction  is  consummated"  in  the 
context  of  an  exchange  offer  filing  using 
incorporation  by  reference.  The  prospectus  should 
be  furnished  at  least  20  business  days  twfore  the 
scheduled  termination  of  the  exchange  offer. 


directors  who  are  not  executive  officers 
in  Item  10(a)(2)(iii),  Item  10(a)(3)(iii)  and 
Item  10(b)(2)(ii)(C)  refer  to  those 
currently  in  office  and  that  these  items 
also  require  disclosure  with  regard  to  all 
officers  who  are  not  executive  officers; 
(2)  Item  10(a)  covers  both  the  plan  being 
voted  upon  and.  in  the  case  of  Item 
10(a)(3),  all  compensation  plans 
currently  in  effect  or  in  effect  during  the 
last  three  years;  and  (3)  Item  10(b)(2) 
(options,  warrants  or  rights  submitted 
for  security  holders'  action)  applies  to 
both  individual  grants  of  options, 
warrants  or  rights  and  to  compensation 
plans  that  utilize  options,  warrants  or 
rights. 

5.  Clarifying  Instruction  With  Regard  to 
Disclosure  of  Pro  Forma  Financial 
Information  for  Business  Combinations 

Among  the  Item  14  requirements  for 
transaction  information  that  were 
conformed  to  Form  S-4  are  items  that 
call  for  material  information  required  by 
Item  301  of  Regulation  S-K,**  Selected 
Financial  Data,  with  regard  to  the 
registrant  or  the  other  person  on  a  pro 
forma  basis,  giving  effect  to  the 
transaction,  and  pro  forma  and 
equivalent  pro  forma  per  share  data  for 
(1)  book  value,  (2)  cash  dividends 
declared,  and  (3)  income  (loss)  per  share 
from  continuing  operations.  These  items 
and  an  accompanying  instruction  have 
been  clarified  in  accordance  with 
existing  staff  interpretations  of  Form  S- 
4.  The  revisions  make  clear  that,  for  a 
business  combination  accounted  for  as  a 
purchase,  the  financial  information 
called  for  by  paragraphs  (a)(6)  and  (a)(7) 
is  to  be  provided  for  the  most  recent 
fiscal  year  and  interim  period.  For  a 
business  combination  accounted  for  as  a 
pooling,  the  financial  information  is  to 
be  provided  for  the  three  most  recent 
fiscal  years  and  interim  period,  with  the 
exception  of  the  information  with  regard 
to  book  value  which  is  to  be  provided 
for  the  most  recent  fiscal  year  and 
interim  period.^" 

II.  Cost-Benefit  Analysis 

To  evaluate  the  benefits  and  costs 
associated  with  the  amendments  to  Item 
14  of  Schedule  14A,  Rule  14a-6,  Item  304 
of  Regulation  S-K,  and  Form  S-4  and 
new  Rule  14a-14,  the  Commission 
requested  commentators  to  provide 
views  and  data  as  to  the  costs  and 
benefits  associated  with  these  changes. 
No  comments  were  received.  As  the 
Commission  noted  in  the  proposing 
release,  however,  the  amendments  will 


"17  CFR  229.301. 

'"  Parxllel  amendments  have  been  made  lo  Forms 
S-J  and  F-4. 


UM  I 
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either  not  have  an  effect  or  have  a 
minimal  effect  on  costs. 

III.  Final  Regulatory  Flexibility  Analysis 

This  final  regulatory  flexibility 
analysis,  which  relates  to  amendments 
to  the  proxy  rules  and  certain 
conforming  amendments  to  other  rules, 
has  been  prepared  in  accordance  with  5 
U.S.C.  604.  The  corresponding  Initial 
Regulatory  Flexibility  Analysis  is 
continued  in  the  proposing  release. 

The  Need  for,  and  Objectives  of  New 
Rule  14a-14  and  Amendments  to  the 
Proxy  and  Other  Rules 

The  current  revisions  result  from 
comprehensive  revisions  to  the  proxy 
and  other  rules  undertaken  to  clarify,  to 
provide  certainty  by  codifying  staff 
interpretation,  and  to  simplify  the  proxy 
and  other  rules.  The  principal  purpose  of 
the  proxy  rules,  to  ensure  that 
information  is  made  available  to 
security  holders  being  asked  to  vote  on 
or  consent  to  corporate  action,  is 
furthered  by  such  clarification, 
codification  and  simplification.  Certain 
of  these  amendments  clarify  existing 
rules  and  eliminate  potential 
ambiguities  in  required  disclosure.  The 
amendments  also  include  Rule  14a-14 
which  facilitates  a  registrant's  ability  to 
update  information  included  in  a 
document  that  is  incorporated  by 
reference  in  a  proxy  statement  without 
requiring  any  additional  action  by  the 
registrant  and  without  imposing  any 
additional  reporting,  recordkeeping  or 
compliance  requirements. 

Public  Comment 

No  commentators  responded  to  the 
Commission's  request  for  comments  on 
the  Initial  Regulatory  Flexibility 
Analysis. 

Significant  Alternatives 

Pursuant  to  section  604  of  the 
Regulatory  Flexibility  Act,  the  following 
types  of  alternatives  were  considered: 

(1)  The  establishment  of  differing 
compliance  or  reporting  requirements  or 
timetables  that  take  into  account  the 
resources  available  to  small  entities; 

(2)  The  clarification,  consolidation  or 
simplification  of  compliance  and 
reporting  requirements  under  the  rules 
for  such  small  entities: 

(3)  The  use  of  performance  rather  than 
design  standards:  and 

(4)  An  exemption  from  coverage  of  the 
rules,  or  any  part  thereof,  for  small 
entities. 

The  Commission  does  not  believe, 
however,  that  it  would  be  consistent 
with  the  Commissions  statutory 
mandate  to  protect  investors,  to 
establish  different  compliance  or 


reporting  requirements  with  respect  to 
the  amendments  to  Item  14  of  Schedule 
14A  and  to  Item  304  of  Regulation  S-K 
that  would  take  into  account  the 
resources  available  to  small  entities. 
The  disclosure  called  for  by  the 
amendments  would  be  useful  to  security 
holders  of  small  entities  as  well  as  to 
security  holders  of  large  entities. 

The  clarifying  amendments  to  Items 
10  and  14  and  to  Note  D.3  of  Schedule 
14A  will  provide  needed  clarification 
which  will  be  beneficial  to  small  entities 
as  well  as  large  entities:  the  Commission 
does  not  believe  that  further 
simplification  for  small  entities  is 
consistent  with  the  Commission's 
statutory  mandate.  Nor  does  the 
Commission  believe  that  use  of 
performance  rather  than  design 
standards  is  appropriate  in  the  context 
of  the  revised  rules  given  the 
Commission's  statutory  mandate.  With 
regard  to  the  amendments  to  Item  14 
other  than  clarifying  amendments,  an 
alternative  would  have  been  to  exempt 
small  entities  from  these  requirements. 
The  Commission  does  not  believe, 
however,  that  extending  an  exemption 
to  or  providing  different  compliance  or 
reporting  requirements  for  small  entities 
for  transactions  requiring  compliance 
with  Item  14  of  Schedule  14A  that  would 
not  otherwise  involve  registration  on 
Form  S-4  would  be  warranted  in  light  of 
the  Commission's  statutory  mandate. 
The  Commission  also  believes  that  it  is 
appropriate  to  conform  the  requirements 
of  Item  14  and  Form  S-4  as  they  involve 
substantially  the  same  decision  by 
security  holders.  Further,  if  a  small 
entity  files  preliminary  proxy  material 
meeting  the  requirements  of  Item  14  and 
the  filing  of  a  Form  S-4  is  contemplated 
for  the  transaction,  the  requirements  of 
Form  S-4  must  be  satisfied.  In  addition, 
the  information  called  for  by  Item  202  of 
Regulation  S-K,  Description  of 
Registrant's  Securities,  should  be 
provided  in  a  transaction  involving  a 
business  combination,  notwithstanding 
that  the  issuance  is  exempt  from 
registration,  if  security  holders  whose 
proxies  are  being  solicited  will  be 
receiving  the  securities.  Rule  14a-14 
provides  relief  with  regard  to  the 
updating  of  information  that  any  other 
approach  is  unlikely  to  provide  for  small 
as  well  as  large  entities. 

IV.  SUIutory  Basis 

The  amendments  to  the  proxy  and 
information  statement  rules  and  to  Items 
304  and  512  of  Regulation  S-K.  Form  S- 
4.  and  Form  F-4  are  being  adopted  by 
the  Commission  pursuant  to  sections  6, 
7,  10  and  19(a)  of  the  Securities  Act  of 
1963  and  sections  14  and  23|a)  of  the 
Securities  Exchange  Act  of  1934, 


List  of  Subjects  in  17  CFR  Parts  229.  230 
and  240 

Reporting  and  recordkeeping 
requirements.  Securities. 

Text  of  Amendments 

In  accordance  with  the  foregoing.  Title 
17,  Chapter  II  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  240— GENERAL  RULES  AND 
REGULATIONS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

1.  The  authority  citation  for  Part  240 
continues  to  read  in  pari  as  follows: 

Authority:  Sec.  23,  48  Stat.  901,  as 
amended.  15  U.S.C.  78w.  *  *   * 

§240.14a-2     (Amended) 

2.  The  section  hedding.  introductory 
text,  paragraph  (a)  introductory  text, 
and  (b)  introductory  text  of  §  240.14a-2 
are  amended  by  removing  the  references 
to  ■■14a-13"'  and  replacing  them  with 
references  to  "14a-14." 

3.  The  introductory  text  of  paragraph 
(j)  of  S  240.14a-6  is  revised  as  follows: 

§240.14a-6     Filing  requirements. 

•  •  *  ■  ■ 

(j)  Fees.  At  the  time  of  filing  the 
preliminary  proxy  solicitation  is 
material,  the  persons  upon  whose  behalf 
the  solicitation  is  made,  other  than 
companies  registered  under  the 
Investment  Company  Act  of  1940.  shall 
pay  to  the  Commission  the  following 
applicable  fee:  *   *   * 


§240.t4a-B     [Amended] 

4.  Section  240.14a-«  is  amended  by 
removing  the  word  "issuer's  "  and 
replacing  it  with  the  word  "registrant's" 
in  paragraph  (r)(1). 

§240.Ua-11     lAmendedJ 

5.  Section  240.14a-ll  is  amended  by 
removing  the  word  "issuer "  and 
replacing  it  with  the  word  "registrant "  in 
paragraph  (b)(5). 

6.  By  adding  §  240.14a-14  to  read  as 

follows: 

§240.14a-l4     Modified  or  superseded 
documents. 

(a)  Any  statement  contained  in  a 
document  incorporated  or  deemed  to  be 
incorporated  by  reference  shall  be 
deemed  to  be  modified  or  superseded, 
for  purposes  of  the  proxy  statement,  to 
the  extent  that  a  statement  contained  in 
the  proxy  statement  or  in  any  other 
subsequently  filed  document  that  also  is 
or  is  deemed  to  be  incorporated  by 


reference  modifies  or  replaces  such 
statement. 

(b)  The  modifying  or  superseding 
statement  may.  but  need  not.  state  it  has 
modified  or  superseded  a  prior 
statement  or  include  any  other 
information  set  forth  in  the  document 
that  is  not  so  modified  or  superseded. 
The  making  of  a  modifying  or 
superseding  statement  shall  not  be 
dee.med  an  admission  that  the  modified 
or  superseded  statement,  when  made, 
constituted  an  untrue  statement  of  a 
material  fact,  an  omission  to  state  a 
material  fact  necessary  to  make  a 
statement  not  misleading,  or  the 
employment  of  a  manipulative, 
deceptive,  or  fraudulent  device, 
contrivance,  scheme,  transaction,  act. 
practice,  course  of  business  or  artifice  to 
defraud,  as  those  terms  are  used  in  the 
Securities  Act  of  1933.  the  Securities 
Exchange  Act  of  1934  ("the  Act"),  the 
Public  Utility  Holding  Company  Act  of 
1935,  the  Investment  Company  Act  of 
1940,  or  the  rules  and  regulations 
thereunder. 

(c)  Any  statement  so  modified  shall 
not  be  deemed  in  its  unmodified  form  to 
constitute  part  of  the  proxy  statement 
for  purposes  of  the  Act.  Any  statement 
so  superseded  shall  not  be  deemed  to 
constitute  a  part  of  the  proxy  statement 
for  purposes  of  the  Act. 

7.  Section  240.14a-101  is  amended  by 
removing  the  word  ""issuer"  and 
replacing  it  with  the  word  ""registrant"  in 
two  places  in  Item  15(c)  and  by  revising 
Note  D.3,  Item  10  introductory  text,  Item 
10(a)(1)  first  phrase,  (a)(2),  (a)(3).  {b)(2) 
introductory  text,  (b)(2)(ii)  and 
(b)(2)(ii)(C).  Item  14  is  amended  by 
revising  the  introductory  text  to  Item 
14(b)(l)(iii).  Item  14(b)(3)(i)  (A).  (B).  and 
(C)  and  (ii)(C),  by  adding  Item 
14(a)(3)(vi),  Item  14(b)(l)(iii)(C)  and  Item 
14(b)(3)(ii)  (D)  and  (E)  and  by  revising 
Instruction  3  introductory  text  and 
Instruction  4.  Also,  in  Item  14,  paragraph 
{a)(5)  is  revised,  a  new  paragraph  (a)(6) 
is  added  and  current  paragraphs  (a)(6)- 
(a)(12)  are  renumbered  sequentially.  The 
'"instructions  to  paragraph  (a)(6)"  is 
retitled  ""instructions  to  paragraphs 
(a)(6)  and  (a)(7)"  and  is  amended  by 
revising  the  first  sentence  and  adding 
two  new  sentences  following  the  first 
sentence.  These  instructions  follow  new 
paragraph  (a)(7).  The  '"instructions  to 
paragraph  (a)(7)"  is  retitled  '"instructions 
to  paragraph  {a)(8).'"  Instruction  6  to 
Item  14  is  amended  by  adding  a 
reference  to  paragraph  (a)(6)  following 
the  reference  to  paragraph  (a)(5). 

^  240.14a-101    Sct>edule  14A.  Information 
required  in  proxy  statement 

Notes—*   *   ■ 
D.  •  •  • 


3.  If  a  document  or  fiortion  of  a  document 
other  than  an  annual  report  sent  io  security 
holders  pursuant  to  the  requirements  of  Rule 
14a-3  (§  240.14a-3  of  this  chapter)  with 
respect  to  the  same  meeting  or  solicitation  of 
consents  or  authorizations  as  that  to  which 
the  proxy  statement  relates  is  incorporated 
by  reference  in  the  manner  permitted  by  Hem 
13(b)  or  14(b)  of  this  schedule,  the  proxy 
statement  must  be  sent  to  security  holders  no 
later  than  20  business  days  prior  to  the  date 
on  which  the  meeting  of  such  security  holders 
is  held  or,  if  no  meeting  is  held,  at  least  20 
business  days  prior  to  the  date  the  votes, 
consents  or  authorizations  may  be  used  to 
effect  the  corporate  action. 
•         *         •         *         • 

Item  10.  Compensation  Plans.  If  action  is  to 
be  taken  with  respect  to  any  plan  pursuant  to 
which  cash  or  non-cash  compensation  may 
be  paid,  furnish  the  following  information: 

(a)  All  Plans.  (1)  Describe  briefly  the 
material  features  of  the  plan  being  acted 
upon,  identify  each  class  of  persons  *  *  * 

(2)  State  the  benefits  or  amounts  which  will 
be  received  by  or  allocated  to  each  of  the 
following  under  the  plan  being  acted  upon,  if 
such  benefits  or  amounts  are  determinable: 
(i)  Each  person  (stating  name  and  position) 
specified  in  paragraph  (a)(l)(i)  of  Item  402  of 
Regulation  S-K  (§  229.402  of  this  chapter):  (ii) 
all  current  executive  officers  as  a  group;  (iii) 
all  other  current  officers  and  directors  who 
are  not  executive  officers  as  a  group;  and  (iv) 
all  employees  as  a  group.  If  such  benefits  or 
amounts  are  not  determinable,  state  the 
benefits  or  amounts  which  would  have  been 
received  by  or  allocated  to  each  of  the 
following  for  the  last  fiscal  year  if  the  plan 
had  been  in  effect,  if  such  benefits  or 
amounts  may  be  determined:  (i)  Each  person 
(staling  name  and  position)  specified  in 
paragraph  (a)(l)(i)  of  Item  402  of  Regulation 
S-K  (§  229.402  of  this  chapter);  (ii)  all  current 
executive  officers  as  a  group;  (iii)  all  other 
current  officers  and  directors  who  are  not 
executive  officers  as  a  group;  and  (iv)  all 
employees  as  a  group. 

(3)  Furnish  the  information  called  for  by 
Item  402(b)  of  Regulation  S-K  (§  229.402  of 
this  chapter)  with  respect  to  ail  compensation 
plans  now  in  effect  or  in  effect  during  the  last 
three  years  except  that  information  called  for 
in  paragraphs  (b)(1)  (vi)  and  (vii)  and  (b)(4)  of 
Hem  402(b)  of  Regulation  S-K  (§  229.402  of 
this  chapter)  should  be  furnished  with  respect 
to  the  last  three  fiscal  years  for  the  following: 
(i)  Each  person  (stating  name  and  position) 
specified  in  Item  402(a)(l)(i)  of  Regulation  S- 
K  (§  229.402  of  this  chapter):  (ii)  all  current 
executive  officers  as  a  group;  (iii)  all  other 
current  officers  and  directors  who  are  not 
executive  officers  as  a  group,  if  such  persons 
may  participate  in  the  plan;  and  (iv)  all 
employees  as  a  group,  if  such  persons  may 
participate  in  the  plan.  The  information 
called  for  by  paragraph  (b)(4){ii)  of  Item  402 
of  Regulation  S-K  ($  229.402  of  this  chapter) 
need  not  be  provided  for  all  employees  as  a 
group.  The  information  required  by  this 
paragraph  (a)(3)  is  in  lieu  of  the  information 
otherwise  called  for  by  Item  402(b)  of 
Regulation  S-K  (§  229.402  of  this  chapter)  in 
connection  with  the  disclosure  required  by 
Item  8  of  this  schedule. 


(b)  •  •   • 

(2)  With  respect  to  any  specific  grant  of  or 
any  plan  containing  options,  warrants  or 
rights  submitted  for  security  holder  action. 
*  *  *  (ii)  state  separately  the  amount  of  such 
options  received  or  to  b>e  received  by  the 
following  persons  If  such  benefits  or  amounts 
are  determinable:  *   *   *  (C)  all  other  current 
officers  and  directors  who  are  not  executive 
officers  as  a  group:  *  •  * 


Item  14.  Mergers.  Consolidations. 
Acquisitions  and  Similar  Matters. 
«         «         «         «         * 

(a)  Information  about  the  transaction. 

«         *  *         *         * 

(3)  •   •   • 

(vi)  The  information  required  by  Item  202  of 
Regulation  S-K  (§  229.202  of  this  chapter), 
description  of  registrant's  securities,  for  any 
securities  that  are  exempt  from  registration 
and  are  being  issued  in  connection  with  the 
transaction  if  the  security  holders  entitled  to 
vote  or  give  an  authorization  or  consent  with 
regard  to  the  transaction  will  receive  such 
securities,  unless:  (i)  The  issuer  of  the 
securities  would  meet  the  requirements  for 
use  of  Form  S-3  and  elects  to  furnish 
information  in  accordance  with  the 
provisions  of  paragraph  !b)(l),  (ii)  capital 
stock  is  to  be  issued  and  (iii)  securities  of  the 
same  class  are  registered  under  Section  12  of 
the  Exchange  Act  and  either  (a)  are  listed  for 
trading  or  admitted  to  unlisted  trading 
privileges  on  a  national  securities  exchange: 
or  (b)  are  securities  for  which  bid  and  offer 
quotations  are  reported  in  an  automated 
quotations  system  operated  by  a  national 
securities  association: 

*  •         •         *         * 

(5)  The  information  required  by  Item  301  of 
Regulation  S-K  (§  229.301  of  this  chapter), 
selected  financial  data,  for  the  registrant  and 
the  other  person. 

(6)  If  material,  the  information  required  by 
Item  301  of  Regulation  S-K  for  the  registrant 
or  the  other  person  on  a  pro  forma  basis, 
giving  effect  to  the  transaction. 

*  *         •         •         * 

Instruction  to  paragraphs  (a)(6)  and  (a)(7) 

For  a  business  combination  accounted  for 
as  a  purchase,  the  financial  information 
required  by  paragraphs  (a)(e)  and  (a)(7)  shall 
be  presented  only  for  the  most  recent  fiscal 
year  and  interim  period.  For  a  business 
combination  accounted  for  as  a  pooling,  the 
financial  information  required  by  paragraphs 
(a)(6)  and  (a)(7)  (except  for  information  with 
regard  to  book  value)  shall  be  presented  for 
the  most  recent  three  fiscal  years  and  interim 
period.  For  a  business  combination 
accounted  for  as  a  pooling,  information  with 
regard  to  book  value  shall  be  presented  as  of 
the  end  of  the  most  recent  fiscal  year  and 
interim  period.  '  *  * 
«         *         *         *         • 

(b)  Information  about  the  registrant  and 
the  other  person. 
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(1)  Information  with  respect  to  S~3 
registrants. 

***** 

(iii)  Incorporate  by  reference  into  the  proxy 
statement  the  documents  listed  in  paragraphs 
(A),  (B)  and.  if  applicable,  (C)  below; 

***** 

(C)  If  capital  stock  is  to  be  issued  to 
security  holders  entitled  to  vote  or  give  an 
authorization  or  consent  and  securities  of  the 
same  class  are  registered  under  Section  12  of 
the  Exchange  Act  and:  (i)  are  listed  for 
trading  or  admitted  to  unlisted  trading 
privileges  on  a  national  securities  exchange; 
or  (ii)  are  securities  for  which  bid  and  offer 
quotations  are  reported  on  an  automated 
quotations  system  operated  by  a  national 
securities  association,  the  description  of  such 
class  of  securities  which  is  contained  in  a 
registration  statement  filed  under  the 
Exchange  Act,  including  any  amendment  or 
reports  filed  for  the  purpose  of  updating  such 
description. 
***** 

(3)  Information  with  respect  to  registrants 
other  than  S-2  or  S-~3  registrants. 
(i)  •  •  • 

(A)  Information  required  by  Item  101  of 
Regulation  S-K  (S  229.101  of  this  chapterj. 
description  of  business. 

(B)  Information  required  by  Item  102  of 
Regulation  S-K  (§  229.102  of  this  chapter), 
description  of  property. 

(C)  Information  required  by  Item  103  of 
Regulation  S-K  (§  229.103  of  this  chapter), 
legal  proceedings. 
***** 

(ii)  •  •  • 

***** 

(C)  A  brief  description  of  the  business  done 
by  the  company  which  indicates  the  general 
tuilure  and  scope  of  the  business: 

(U)  The  information  required  by 
paragraphs  (b)(3)(i)(D)  and  (FHH)  of  this 
Item  and  the  information  required  by  Item 
304(b)  of  Regulation  S-K  (5  229.304  of  this 
chapter). 

(E)  Schedules  required  by  Rules  12-15.  28 
and  29  of  Regulation  S-X. 

(c)  Additional  method  of  incorporation  by 
reference.  •  •  • 


Instructions  to  Item  14 
*         •         •         •         * 

3.  If  the  registrant  or  any  of  its  securities  or 
assets  is  to  be  acquired  by  the  other  person, 
the  information  regarding  the  other  person 
that  is  required  by  this  Item,  other  than 
information  required  by  paragraphs  (a)(l>-(3) 
and  (a)(9Hll)  of  this  Item,  need  be  provided 
only  to  the  extent  that:  *  *  * 

4.  If  the  plan  being  voted  on  involves  only 
the  registrant  and  one  or  more  of  its  totally 
held  subsidiaries  and  does  not  involve  a 
liquidation  of  the  registrant  or  a  spin-off,  the 
information  required  by  this  Item,  other  than 
information  required  by  paragraphs  (a)(l)-(4) 
and  (a)(9)-(12)  of  this  Item,  may  be  omitted. 


PART  239— FORMS  PRESCRIBED 
UNDER  THE  SECURITIES  ACT  OF  1933 

u.  ihe  authonty  citation  for  Fart  239 
continues  to  read,  in  part,  as  follows: 

Authority:  The  Securities  Act  of  1933. 15 
U.S.C.  77a.  tr  sec?..   *   *   * 

9.  Form  S-4  (§  239.25)  is  amended  by 
revising  the  first  sentence  of  Instruction 
A.2.  In  Item  3,  paragraph  (d)  is  divided 
into  paragraphs  (d)  and  (e)  and 
subsequent  paragraphs  are  relettered 
sequentially:  the  "instruction  to 
paragraph  (e)"  is  retitled  "instruction  to 
paragraphs  (e)  and  (f) "  and  amended  by 
revising  the  first  sentence  and  adding 
two  new  sentences  following  the  first 
sentence.  This  instruction  follows 
paragraph  (f)  Item  4(a)(3)  introductory 
text  and  item  4(a)(3)(i)  are  revised.  In 
Item  13(a)(3)(vi)  and  Item  14(i), 
references  to  Item  304  of  Regulation  S-K 
are  changed  from  "disagreements  with 
accountants  on  accounting  and  financial 
disclosure"  to  "changes  in  and 
disagreements  with  accountants  on 
accounting  and  financial  disclosure." 
Form  S— 4  also  is  amended  by  revising 
Item  17(b)(6),  by.  in  Item  18(b),  removing 
the  reference  to  paragraph  "(a)(4)(ii)" 
and  replacing  it  with  a  reference  to 
paragraph  '■(a)(5)(ii)."  The  section  also  is 
amended  by,  in  Item  19(b),  removing  the 
reference  to  paragraph  "(a)(6)," 
removing  the  reference  to  paragraph 
"(a)(8)"  and  replacing  it  with  a  reference 
to  paragraph  "(a)(7):"  and.  in  Item  19(c). 
removing  the  reference  to  paragraph 
"(a)(18)"  and  replacing  it  with  a 
reference  to  paragraph  ■{a)(7). " 

The  text  of  Form  S-4  does  not  appear 
in  Code  of  Federal  Regulalinn.s. 

§  239  25  Form  S-4.  tor  tt>«  registration  of 
8ecunti«s  issued  In  business  comtoination 
tran«actK>n», 


Form  S-4 


General  Instructions 

A.  Rule  as  to  Use  of  Form  S-4. 

1.  •  •  • 

2.  If  the  registrant  meets  the  requirements 
of  and  elects  to  comply  with  the  provisions  in 
any  item  of  this  Form  of  Form  F-4  ( {  239.34  of 
this  chapter)  that  provides  for  incorporation 
by  reference  of  information  about  the 
registrant  or  the  company  l>eing  acquired.  Ihe 
prospectus  must  be  sent  to  the  security 
holders  no  later  than  20  business  days  prior 
to  Ihe  date  on  which  Ihe  meeting  of  such 
security  holders  is  held  or.  if  no  meeting  is 
held,  at  least  20  business  days  prior  to  either 
(1)  the  date  the  votes,  consents  or 
authorizations  may  he  used  to  effect  the 
corporate  action  or.  (2)  if  votes,  consents  or 
authorizations  are  not  used  the  date  the 
transaction  is  consummated.  *  *  * 


Item  3.  Risk  Factors.  Ratio  of  Earnings  to 
Fixed  Charges  and  Other  Information.  '  •  ' 
***** 

(d)  The  information  required  by  Item  301  of 
Regulation  S-K  ({  229.301  of  this  chapter) 
(selected  financial  data)  for  the  registrant  and 
the  company  being  acquired.  To  the  extent 
the  information  is  required  to  be  presented  in 
the  prospectus  pursuant  to  Items  IZ  14.  16  or 
17,  it  need  not  l>e  repeated  pursuant  to  this 
Item. 

(e)  If  material,  the  information  required  by 
Item  301  of  Regulation  S-K  for  Ihe  registrant 
on  a  pro  forma  basis,  giving  effect  to  the 
transaction.  To  the  extent  the  information  is 
required  to  be  presented  in  the  prospectus 
pursuant  to  Items  12  or  14.  it  need  not  be 
repeated  pursuant  to  this  Itera. 


Instruction  to  paragraphs  (e)  and  (f) 

For  a  business  combination  accounted  for 
as  a  purchase,  the  financial  information 
required  by  paragraphs  (e)  and  (f)  shall  be 
presented  only  for  Ihe  most  recent  flscal  year 
and  interim  period.  For  a  business 
combination  accounted  for  as  a  pooling,  the 
financial  information  required  by  paragraphs 
(e)  and  (f)  (except  for  information  with  regard 
to  book  value)  shall  be  presented  for  the  most 
recent  three  fiscal  years  and  interim  period. 
For  a  business  combination  accounted  for  as 
a  pooling,  information  with  regard  to  book 
value  shall  be  presented  as  of  the  end  of  the 
most  recent  fiscal  year  and  intennn 
period.  *  •   • 
***** 

Item  4.    Terms  of  the  Transaction. 

(a)  •  •  • 

(2)  *  •  • 

(3)  The  information  required  by  Itera  202  of 
Regulation  S-K  ({  229.202  of  this  chapter), 
description  of  registrant's  securities,  unless: 
(i)  The  registrant  would  meet  the 
requirements  for  use  of  Form  S-3  and  elects 
to  furnish  information  pursuant  to  Item 

10,  *  •  • 


Item  17.    Information  With  Respect  to 
Companies  Other  than  S-2  or  S-3 
Companies. 

***** 

(b)  •  ♦  • 

(6)  Item  304(b)  of  Regulation  S-K  (§  229.304 
of  this  chapter),  changes  in  and 
disagreements  with  accountants  on 
accounting  and  financial  disclosure. 
•  •  •  *         * 

10.  Form  F-4  (j  239.34)  is  amended  by, 
revising  the  first  sentence  of  General 
Instruction  A.2.  in  Hem  3.  dividing  paragraph 
(d)  into  paragraphs  (d)  and  (e)  and  relettering 
subsequent  paragraphs  sequentially.  The 
"instructions  "  to  paragraph  (e)  is  retitled 
"instructions  to  paragraphs  (e|  and  (f)"  and  is 
amended  by  revising  the  first  sentence  in 
paragraph  1  and  adding  two  new  sentences 
foliowing  the  first  sentence  in  paragraph  1. 
These  Instructions  follow  paragraph  (f).  Form 
F-4  also  is  amended  by  revising  Item  4 
paragraph  (a)(3)  Introductory  text  and 
paragraph  (a)(3)(i].  in  Item  18,  removing 


paragraph  (a)(6).  renumbering  subsequent 
paragraphs  and  adding  new  paragraph  (a)(7); 
in  Item  18(b).  removing  the  reference  to 
paragraph  (a)(4)(ii)  and  replacing  it  with  a 
reference  to  (a)(5)(ii):  in  Item  19,  removing 
paragraph  (a)(6)  and  renumbering  subsequent 
paragraphs;  in  Item  19(b),  removing  the 
reference  to  paragraph  (a)(6)  and  removing 
Ihe  reference  to  paragraph  (a)(8)  and 
replacing  it  with  a  reference  to  paragraph 
(a)(7);  and.  in  Item  19(c),  removing  a 
reference  to  paragraph  (a)(8)  and  replacing  it 
with  a  reference  to  paragraph  (a)(7). 

The  text  of  Form  F-4  does  not  appear  in  the 
Code  of  Federal  Regulations.  §  239.34  Form 
F-4.  for  registration  of  securities  of  certain 
'foreign  private  issuers  issued  in  certain 
business  combination  transactions. 


Form  F-4 

General  Instructions 

A.  Rule  as  to  Use  of  Form  F-4. 

1.  •  •  * 

2.  If  the  registrant  meets  Ihe  requirements 
of  and  elects  to  comply  with  Ihe  provisions  in 
any  item  of  this  Form  or  Form  S-4  ( §  239.25) 
that  provides  for  incorporation  by  reference 
of  Information  about  the  registrant  or  the 
company  being  acquired,  the  prospectus  must 
be  sent  to  the  security  holders  no  later  than 
20  business  days  prior  to  Ihe  date  on  which 
Ihe  meeting  of  such  security  holders  is  held 
or,  if  no  meeting  is  held,  Ihe  earlier  of  20 
business  days  prior  to  either  (1)  the  dale  the 
voles,  consents  or  authorizations  may  be 
used  to  effect  the  corporate  action  or  (2)  if 
voles,  consents  or  authorizations  are  not 
used.  Ihe  date  Ihe  transaction  is 
consummated.  *  *  * 


Item  3.    Risk  Factors.  Ratio  of  Earnings  to 
Fixed  Charges  and  Other  Information. 

*         •         •         *         • 

(d)  The  information  required  by  Item  8  of 
Form  20-F  (selected  financial  data)  for  the 
registrant  and  the  company  being  acquired.  If 
Ihe  information  is  required  to  be  presented  in 
the  prospectus  pursuant  to  Items  12. 14, 16  or 
17.  it  need  not  be  presented  pursuant  to  this 
Item. 

(e)  If  material,  the  information  required  by 
Item  8  of  Form  20-F  for  the  registrant  on  a  pro 
forma  basis,  giving  effect  to  the  transaction.  If 
the  information  is  required  to  be  presented  in 
the  prospectus  pursuant  to  Items  12  or  14,  it 
need  not  be  presented  pursuant  to  this  Item. 
***** 

Instructions  to  paragraphs  (e)  and  (f) 

1.  For  a  business  combination  accounted 
for  as  a  purchase.  Ihe  financial  Information 
required  by  paragraphs  (e)  and  (f)  shall  be 
presented  only  for  the  most  recent  fiscal  year 
and  interim  period.  For  a  business 
combination  accounted  for  as  a  pooling,  the 
financial  information  required  by  paragraphs 
(e)  and  (f)  (except  for  information  with  regard 
to  book  value)  shall  be  presented  for  the  most 
recent  three  fiscal  years  and  interim  period. 
For  a  business  combination  accounted  for  as 
a  pooling,  information  with  regard  to  book 
value  shall  be  presented  as  of  Ihe  end  of  the 
most  recent  fiscal  year  and  interim 
period  '   *  • 


2. 


Item  4.     Terms  of  the  Transaction. 

(a)  •  •  • 

(3)  The  information  required  by  Item  202  of 
Regulation  S-K  (§  229.202  of  this  chapter), 
description  of  registrant's  securities,  unless: 
(I)  The  registrant  would  meet  the 
requirements  for  use  of  Form  F-3  and  elects 
to  furnish  information  pursuant  to  Item  10 

(ii)  •   •   • 


Hem  18.    Information  if  Proxies.  Consents  or 
Authorizations  Are  To  Be  Solicited. 
(a)  •  *  • 

Instruction   '  '  ' 

(6)  The  information  required  by  Hem  21  of 
Schedule  14A,  vote  required  for  approval: 

(7)  With  respect  to  each  person  who  will 
serve  as  a  director  or  an  executive  officer  of 
the  surviving  or  acquiring  company,  the 
information  required  by: 

(i)  Hem  10  of  Form  20-F,  directors  and 
officers  of  registrant; 

(ii)  Items  11  and  12  of  Form  20-F, 
remuneration  and  options;  and 

(iii)  Hem  13  of  Form  20-F.  interest  of 
management  in  certain  transactions. 


PART  229— STANDARD 
INSTRUCTIONS  FOR  FILING  FORMS 
UNDER  THE  SF.CURITIES  ACT  OF  1933 
AND  SECURITIES  EXCHANGE  ACT  OF 
1934  AND  ENERGY  POLICY 
CONSERVATION  ACT  OF  1975— 
REGULATION  S-K 

11.  The  authority  citation  for  Part  229 
continues  to  read,  in  part,  as  follows: 

Authority:  Sees.  6,  7.  a  10, 19(a),  48  Stat.  78, 
79.  81,  85:  sees.  12, 13, 14. 15(d),  23(a).  48  Stat. 
892,  894,  901;  sees.  205,  209,  48  Stat.  906,  908: 
sec.  203(a),  49  Stat.  704;  sees.  1,  3,  8.  49  Stat. 
1375, 1377, 1379:  sec.  301,  54  Slat.  857;  sees.  8, 
202,  68  Slat.  685,  686;  sees,  3,  4.  5,  6,  78  Stat. 
565-568,  569.  570-574:  sec.  1,  79  Stat.  1051: 
sees.  1,  2.  3.  82  Stat.  454,  455;  sees.  1,  Z  3-5,  28 
(e),  84  Stat.  1435.  1497:  see.  105(b).  68  Stat. 
1503:  sees.  8.  9, 10. 11, 18,  69  Stat.  117, 118, 
119,  155;  15  U.S.C.  77f,  77g,  77h,  77j,  77s{a), 
781.  78m.  78n,  781(d),  78w(a).  *  *  * 

12.  Instruction  3  of  §  229.304  is  revised 
as  follows. 

§  229.304    (Item  304)  Changes  in  and 
disagreements  witti  accountants  on 
accounting  and  financial  disclosure. 

Instructions  to  Item  304: 

***** 

3.  The  information  required  by  Item  304(a) 
need  not  be  provided  for  a  company  being 
acquired  by  the  registrant  that  is  not  subject 
to  the  reporting  requirements  of  either  section 
13(a)  or  15(d)  of  the  Exchange  Act,  or, 
because  of  section  12(1)  of  the  Exchange  Act. 
has  not  furnished  an  annual  report  to  security 
holders  pursuant  to  Rule  14a-3  or  Rule  14c-3 
for  its  latest  fiscal  year. 


§229.512    (Amended] 

13.  Paragraph  (h),  heading  and 
introductory  text,  of  §  229.512  is 
amended  by  removing  the  references  to 
"S-14." 

By  the  Commission, 
(onathan  G.  Katz, 
Secretary. 
May  27,  1987. 
(FR  Doc.  87-12573  Filed  6-9-87:  8:45  am) 

BILLING  coot  »010-01-<» 


DEPARTMENT  OF  HEALTH  AND 

HUMAN  SERVICES 

Social  Security  Administration 

20CFR  Part  416 

(Reg.  No.  16] 

Supplemental  Security  Income  for  ttie 
Aged.  Blind,  and  Disabled;  Residence 
and  Citizenship 

agency:  Social  Security  Administration. 
HHS. 

ACTION:  Final  rules. 

SUMMARY:  These  final  rules  implement 
the  order  of  the  United  Slates  Court  of 
Appeals  for  the  Second  Circuit  in  the 
case  of  Berger  v.  Heckler.  77\  F.2d  1556 
(1985).  The  court  order  substantially 
affirms  the  order  of  the  District  Court  in 
Berger  v.  Schweiker,  No.  CV-76-1420 
(E.D.N.Y.  July  31,  1984)  which  sets  out 
criteria  for  determining  whether  an  alien 
is  permanently  residing  in  the  United 
States  (U.S.)  under  color  of  law  and  lists 
specific  categories  of  aliens  who  meet 
the  criteria  and  thus  may  be  eligible  for 
Supplemental  Security  Income  (SSI) 
benefits.  These  final  regulations  provide 
that  aliens  residing  in  the  U.S.  with  the 
knowledge  and  permission  of  the 
Immigration  and  Naturalization  Service 
(LNS)  and  whose  departure  INS  does  not 
contemplate  enforcing  are  permanently 
residing  in  the  U.S.  under  color  of  law. 
The  rules  set  out  specific  categories  of 
aliens  who  meet  these  criteria  along 
with  the  most  common  documents  INS 
provides  to  aliens  in  these  categories. 
The  rules  were  published  as  a  Notice  of 
Proposed  Rulemaking  in  the  Federal 
Register  on  March  19,  1986  (51  FR  9462) 
with  a  60-day  comment  period.  A 
number  of  comments  were  received  and 
are  discussed  under  the  heading  titled 
Discussion  of  Comments. 

EFFECTIVE  DATE:  These  rules  are 
effective  June  10,  1967. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dave  Smith,  Office  of  Regulations. 
Social  Security  Administration,  6401 
Security  Boulevard,  Baltimore, 
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SUPPLEMENTARY  INFORMATION:  St'cliun 

lin4(a)|l)(B)  of  the  Social  Security  Act 
ri'quirt;s  that  an  individual  must  be  a 
citizen,  or  an  alien  either  lawfully 
admitted  for  permanent  residence  or 
permanently  residing  in  the  U.S.  under 
color  of  law.  to  be  eligible  for  SSI 
benefits.  The  current  regulations  at  20 
CFR  416.1618  do  not  define 
"permanently  residing  in  the  U.S.  under 
color  of  law"  but  rather  set  out  what 
evidence  an  individual  must  provide  to 
prove  he  or  she  is  permanently  residing 
in  the  U.S.  under  color  of  law.  Our 
policies  regarding  this  requirement 
under  the  SSI  program  were  the  subject 
of  litigation  in  Bet^tT  v.  Secretary.  No. 
7«C  1420  (E.D.N.Y.  June  13. 1978).  Under 
the  final  judgment  entered  June  13, 1978, 
aliens  who  were  residing  in  the  U.S. 
with  the  knowledge  and  permission  of 
INS  and  whose  departure  INS  did  not 
contemplate  enforcing  were 
permanently  residing  in  the  U.S.  under 
color  of  law  and  thus  were  potentially 
eligible  for  SSI  benefits.  The  final 
judgment  contained  language  to  that 
effect. 

After  further  litigation,  the  District 
Court  in  Better  v.  Schweiker,  CV-7&- 
1420  (E.D.N.Y.  July  31, 1984)  set  out  more 
specific  criteria  for  determining  if  an 
alien  is  permanently  residing  in  the  U.S. 
under  color  of  law.  The  court  order 
again  provided  that  aliens  residing  in 
the  U.S.  with  the  knowledge  and 
permission  of  INS  and  whose  departure 
INS  does  not  contemplate  enforcing  are 
aliens  permanently  residing  in  the  U.S. 
under  color  of  law  for  SSI  purposes. 
Under  the  terms  of  the  court  order,  INS 
will  not  be  considered  as  contemplating 
enforcing  an  alien's  departure  if  it  is  the 
policy  or  practice  of  INS  not  to  enforce 
the  departure  of  aliens  in  the  same 
category  or  if  from  all  the  facts  and 
circumstances  in  a  particular  case  it 
appears  that  INS  is  permitting  the  alien 
to  reside  in  the  U.S.  indefinitely.  The 
court  order  also  listed  certain  categories 
of  aliens  as  examples  of  categories 
which  meet  the  PRUCOL  requirement. 
The  court  order  required  that  our 
regulations  and  operating  instructions 
contain  its  criteria  for  color  of  law 
determinations  and  the  specified 
categories  of  aliens  who  are  considered 
as  PRUCOL.  On  appeal  the  United 
States  Court  of  Appeals  for  the  Second 
Circuit  in  Berber  v.  Heckler.  771  F.  2d 
1S56  (1985),  affirmed  the  district  court 
order,  except  that  it  did  not  require  the 
Secretary  to  use  the  exact  language 
specified  by  the  district  court.  However, 
we  have  decided  to  adopt  much  of  the 
language  provided  by  the  district  court 


as  it  gives  the  most  specific  guidance  on 
how  the  court's  holding  is  to  be 
interpreted.  Because  under  the  courts' 
orders  more  aliens  will  meet  the 
definition  of  color  of  law  than  under  our 
current  regulations,  more  aliens  may 
now  be  eligible  for  SSI  benefits  if  they 
meet  all  other  requirements  for 
eligibility. 

These  final  regulations  apply  only  to 
the  SSI  program  under  title  XVI  of  the 
Social  Security  Act.  The  regulations  do 
not  apply  to  permanently  residing  in  the 
U.S.  under  color  of  law  determinations 
under  other  Federal  statutes.  The 
regulations  do  not  apply  to  applicants 
for  an  Immigration  and  Naturalization 
status  other  than  applicants  specifically 
listed  in  Berber  v.  Heckler,  771  F.  2d 
1556  (1985).  In  addition,  the  regulations 
do  not  apply  to  nonimmigrants  as  listed 
in  section  1101(a)(15)  of  the  Immigration 
and  Nationality  Act,  8  U.S.C.  1101(a)(15). 

Provisions  of  the  Regulations 

These  final  regulations  amend 
S  416.1618  to  provide  that  aliens  residing 
in  the  U.S.  with  the  knowledge  and 
permission  of  INS  and  whose  departure 
INS  does  not  contemplate  enforcing  are 
permanently  residing  in  the  U.S.  under 
color  of  law.  The  final  regulations  list 
the  categories  of  aliens  specified  in  the 
fie/^er  district  court  order  as  aliens 
permanently  residing  in  the  U.S.  under 
color  of  law  (PRUCOL).  The  court  order 
requires  us  to  determine  PRUCOL  based 
on  whether  INS  contemplates  enforcing 
the  alien's  departure  for  aliens  in  some 
of  these  categories.  Other  categories, 
specified  by  the  court,  do  not  require  us 
to  consider  whether  INS  contemplates 
enforcing  departure  since,  by  their 
nature,  these  categories  imply  that  INS 
does  not  contemplate  enforcing  the 
alien's  departure.  Also  listed  are  the 
most  common  documents  INS  provides 
to  aliens  in  all  of  these  categories. 

The  regulations  require  the  alien  to 
provide  proof  that  he  or  she  is  in  one  of 
the  categories  by  presenting  one  of  the 
documents  listed  or  any  other 
information  he  or  she  has.  We  will 
contact  INS  in  every  case  to  verify  the 
alien's  current  status  and,  in  the 
required  cases,  to  obtain  information 
from  INS  as  to  whether  an  alien  is 
PRUCOL  based  on  whether  INS 
contemplates  enforcing  the  alien's 
departure. 

Under  the  regulations,  if  an  alien  gives 
us  proof  that  he  or  she  is  in  a  category 
that  does  not  require  us  to  consider 
whether  INS  contemplates  enforcing 
departure,  we  will  begin  benefit 
payments  if  all  other  eligibility  factors 
are  met.  We  will  then  verify  the  alien's 
status  with  INS. 


If  an  alien  gives  us  proof  that  he  or 
she  is  in  a  category  that  requires  us  to 
find  out  whether  INS  contemplates 
enforcing  the  alien's  departure,  the 
regulations  provide  as  follows: 

If  an  alien  has  a  document  currently  valid 
fur  either  on  indefinite  period  of  time  or  for 
at  least  I  year,  we  will  assume  that  INS  does 
not  contemplate  enforcing  the  alien's 
departure.  We  will  apply  the  same 
assumption  for  an  alien  who  shows  us  a 
letter  from  INS  that  specifically  Indicates  that 
INS  is  allowing  the  alici  to  remain  in  the  U.S. 
for  a  specified  period  of  time  tjecause  of 
conditions  in  the  alien's  home  country.  If  all 
other  factors  of  eligibility  are  met.  we  will 
begin  payment  immediately.  If.  based  on  the 
information  we  receive  from  our  contact  with 
INS.  we  learn  that  INS  does  not  contemplate 
enforcing  the  aliens  departure,  benefits  will 
continue.  However,  if  we  learn  that  INS  docs 
contemplate  enforcing  the  departure  of  the 
individual,  we  will  suspend  benefits.  For 
aliens  with  documents  valid  for  an  indefinite 
period.  INS  verification  of  that  document  as 
currently  valid  is  sufficient  proof  that  INS 
does  not  contemplate  enforcing  the  alien's 
departure.  For  aliens  with  documents  valid 
for  at  least  1  year,  we  need  INS  verification 
of  the  document  as  currently  valid  as  well  as 
other  INS  information  as  to  whether  INS 
contemplates  enforcing  the  alien's  departure. 

With  the  exception  of  aliens  allowed  to 
stay  in  the  U.S.  because  of  conditions  in  the 
alien's  home  country,  if  an  individual 
presents  a  document  valid  for  less  than  1 
year  or  a  document  with  no  expiration  date 
or  has  no  document,  we  will  not  pay  benefits 
until  we  get  information  from  INS  as  to 
whether  INS  contemplates  enforcing  the 
alien's  departure.  If  INS  does  not  contemplate 
enforcing  the  alien's  departure,  we  will  pay 
benefits  if  all  other  eligibility  factors  are  met. 

These  policies  were  developed  based 
on  our  experience  in  processing  such 
claims  and  on  information  obtained 
from  INS.  Our  experience  with  INS 
practices  indicates  that  INS  generally 
grants  1-year  statuses  for  humanitarian 
reasons  and  usually  continues  to  renew 
these  statuses.  In  addition,  we  have 
been  advised  by  INS  that  it  continuously 
renews  the  status  of  aliens  for  whom  a 
special  determination  was  made  to 
allow  them  to  remain  in  the  U.S.  for  a 
specified  period  due  to  conditions  in 
their  home  country.  INS,  therefore,  does 
not  contemplate  enforcing  departure  of 
individuals  with  these  statuses.  By 
contrast,  it  has  been  our  experience  that 
INS  generally  does  not  renew  statuses 
that  are  valid  for  less  than  a  year.  These 
policies  will  enable  us  to  pay  benefits  as 
promptly  as  possible  to  those 
individuals  whose  departure  INS  most 
likely  does  not  contemplate  enforcing. 

In  addition,  we  are  deleting  from 
§  416.1618  the  provision  in  paragraph 
(a)(3)  that  provides  for  certain  aliens  to 
be  considered  as  PRUCOL  as  a  result  of 
a  March  10. 1977  court  order.  That  court 


order  in  Silva  v.  Levi.  No.  76  C  4268 
(N.D.III.  1977),  enjoined  INS  from 
deporting  certain  aliens  and  required 
INS  to  notify  those  aliens  that  they  were 
authorized  to  remain  in  the  U.S.  for  an 
indefinite  period  of  time.  Since  the 
aliens  could  reside  in  the  U.S. 
indefinitely,  we  considered  them  to  be 
PRUCOL  for  SSI  purposes.  The  Silva 
injunction  was  dissolved  as  of 
November  1, 1981.  Since  Si/va  aliens 
who  did  not  have  their  alien  status 
adjusted  during  the  pendency  of  the 
injunction  are  no  longer  protected  from 
deportation  they  are  no  longer  being 
allowed  to  reside  in  the  U.S.  for  an 
indefinite  period  of  time.  Therefore,  we 
no  longer  consider  these  aliens  to  be 
PRUCOL  for  SSI  purposes. 

There  has  been  recent  litigation. 
F/ores  v.  Bowen.  790  F.2d  740  (9th  Cir. 
1986)  in  which  the  Ninth  Circuit  Court  of 
Appeals  found  a  Si/va  alien  to  be 
PRUCOL  for  SSI  purposes  because 
paragraph  (a)(3)  of  §  416.1618  was  still 
in  the  regulation.  However,  the  court 
noted  our  Notice  of  I*roposed 
Rulemaking  and  stated  that  the 
government  was  free  to  revoke  the 
existing  regulation  which  provides  that 
Silva  aliens  are  PRUCOL  Therefore,  we 
have  deleted  this  provision  from  the 
final  regulations.  Si/va  aliens  may.  of 
course,  establish  that  they  are  PRUCOL 
if  they  can  show  that  they  meet  any  of 
the  categories  specified  in  the 
regulations. 

Recent  legislation,  the  Immigration 
Reform  and  Control  Act  of  1986, 
provides  that  aliens  who  have 
continuously  resided  in  the  U.S.  illegally 
since  before  January  1, 1982  can  apply 
for  and  be  granted  temporary  legal 
residence  status.  After  18  months,  the 
aliens  can  apply  for  and  be  granted 
permanent  legal  residence.  While  the 
new  law  generally  prohibits  newly 
legalized  aliens  from  receiving  Federal 
assistance,  it  excepts  SSI.  The 
legislative  history  of  the  law  indicates 
that  aliens  granted  temporary  legal 
residence  status  would  be  residing  in 
the  U.S.  under  color  of  law.  In  addition, 
aliens  granted  such  status  would  meet 
the  definition  of  PRUCOL  as  specified  in 
the  Berger  court  orders  and  set  out  in 
§  416.1618(a)  of  these  final  regulations. 
Therefore,  we  will  consider  aliens 
granted  temporary  legal  residence  status 
to  be  PRUCOL  for  SSI  purposes.  The 
law  also  provides  that  certain  seasonal 
agricultural  workers  can  also  apply  for 
and  be  granted  temporary  legal 
residence  status  and  after  a  specified 
period,  permanent  legal  residence. 
Under  the  new  legislation,  these  aliens 
are  considered  permanent  residents  and 
thus  eligible  for  SSI.  The  statute  also 
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changes  the  registry  date  in  section  249 
of  the  Immigration  and  Nationality  Act 
(8  U.S.C.  1259)  from  June  30,  1948  to 
January  1, 1972.  While  we  have  changed 
S416.1618(b)(13)  to  include  the  new 
registry  date  we  have  not  changed  the 
regulations  at  this  time  to  add  a  specific 
category  for  aliens  who  will  be  legalized 
under  the  new  law.  Since  our  categories 
generally  refer  to  INS  documents  and 
procedures,  we  will  revise  these 
regulations  as  necessary  after  INS  has 
developed  regulations,  procedures  and 
documentation  to  implement  the  new 
legalization  process. 

Discussion  of  Comments 

As  previously  indicated,  we  received 
a  number  of  comments  on  the  Notice  of 
Proposed  Rulemaking  published  in  the 
Federal  Register  on  March  19, 1986  (51 
FR  9462).  A  summary  of  the  comments 
and  our  responses  follow. 

Comment:  Two  commenters  suggested 
that  we  delete  the  documents  listed  in 
§  416.1618(b)  of  the  proposed  regulation 
because  the  list  was  not  exclusive.  The 
commenters  offered  an  alternative  if  the 
list  of  documents  is  to  be  retained.  They 
suggested  including  language  that  makes 
it  clear  that  these  are  the  most  common 
documents,  but  not  the  only  ones. 

Response:  We  believe  it  is  helpful  to 
mention  the  most  common  documents 
held  by  aliens;  however,  we  did  not 
intend  this  list  to  be  exclusive. 
Therefore,  we  have  not  deleted  the  list 
but  have  revised  §  416.1618(b)  to  make  it 
clear  that  the  listed  documents  are  the 
most  common  ones  aliens  will  have. 

Comment:  Two  commenters  suggested 
that  the  aliens  included  as  PRUCOL 
under  §  416.1618(d)  of  the  proposed 
regulation  be  included  as  a  category  in 
the  list  in  §  416.1618(b). 

Response:  We  have  adopted  this 
suggestion  and  have  added  a  new 
subparagraph  (16)  to  §  416.1618(b)  to 
cover  this  group. 

Comment:  Two  commenters  suggested 
that  the  regulation  make  clear  that  the 
term  "does  not  contemplate  enforcing 
departure"  applies  to  only  some  of  the 
categories  listed  in  the  proposed 
regulation. 

Response:  We  have  revised  the 
regulation  to  make  it  clear  that,  under 
the  court's  order,  a  determination  that 
INS  does  not  contemplate  enforcing 
departure  must  be  made  only  for  aliens 
in  categories  specified  in  §  416.1618(b) 
(5).  (6).  (7).  (10).  (14).  and  (16). 

Comment:  Two  commenters  stated 
that  the  proposed  regulation  at 
§  416.1618(c)  would  give  SSA  the 
authority  to  deny  benefits  to  aliens  with 
a  status  valid  for  an  indefinite  time 
period. 


Response:  We  did  not  intend  for  the 
regulation  to  give  the  impression  that  an 
alien  with  a  currently  valid  indeRnite 
status  would  not  be  found  to  be 
PRUCOL.  We  have  revised  §  416.1618fd) 
to  make  it  clear  that  aliens  in  categories 
specified  in  §  416.1618(b)  (1).  (2).  (3).  (4). 
(8).  (9).  (11).  (12).  (13).  or  (15)  are 
PRUCOL  as  long  as  the  document 
presented  as  evidence  of  that  category 
is  currently  valid.  However,  as  stated  in 
our  previous  response,  under  the  district 
court's  order,  we  must  make  a 
determination  of  PRUCOL  based  on 
whether  INS  contemplates  enforcing  the 
departure  of  aliens  in  categories  in 
§  416.1618(b)  (5).  (6).  (7).  (10).  (14),  and 
(16).  Therefore,  if  an  alien  presents  a 
document  as  evidence  of  one  of  these 
categories  and  the  document  indicates 
the  status  is  indefinite,  we  will  assume 
that  INS  does  not  contemplate  enforcing 
departure.  We  will  verify  with  INS  that 
the  indefinite  status  is  currently  valid.  If 
INS  verifies  that  the  indefinite  status  is 
current  and  valid,  this  is  sufficient  proof 
that  INS  does  not  contemplate  enforcing 
the  alien's  departure.  Therefore,  the 
individual  will  be  considered  to 
PRUCOL. 

Comment-  Two  commenters  suggested 
that  an  alien  with  a  document  valid  for  1 
year,  6  months,  or  for  any  period  less 
than  a  year  but  with  renewals  totaling  1 
year,  be  considered  as  one  whose 
departure  INS  does  not  contemplate 
enforcing.  This  finding  would  be  based 
on  INS'  policy  and  practice  of  not 
enforcing  departure  during  the  time 
allowed  by  the  status. 

Response:  The  district  court's  order 
requires  us  to  determine  PRUCOL  based 
on  whether  INS  contemplates  enforcing 
the  departure  of  aliens  in  categories  in 
§  416.1618(b)  (5).  (6).  (7).  (10),  (14).  and 
(16).  However,  the  order  does  not 
address  at  what  point  INS  contemplates 
enforcing  departure.  We  have 
interpreted  the  order  as  meaning  "does 
not  contemplate  enforcing  departure"  at 
the  expiration  of  a  definite  status: 
otherwise,  the  requirement  of  a 
determination  of  "does  not  contemplate 
enforcing  departure"  would  be 
redundant.  If  INS  has  granted  a  definite 
status,  it  clearly  will  not  deport  during 
the  pendency  of  that  status. 

Comment:  Three  commenters 
suggested  that  we  pay  aliens  (if  all  other 
SSI  eligibility  factors  are  met)  with  a 
status  valid  for  less  than  1  year  if  we  do 
not  receive  a  response  from  INS  within 
either  21  or  30  days.  When  we  receive 
an  answer  from  INS,  we  should  follow 
normal  overpayment  procedures,  if 
necessary.  In  a  similar  comment,  it  was 
suggested  that  we  not  verify  alien  status 
with  INS  at  all.  The  commenters  are 
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concerned  that  alien  SSI  applicants  will 
lack  funds  to  sustain  themselves  while 
their  applications  are  being  processed. 

Response:  We  are  not  accepting  these 
comments.  INS  has  informed  us  and  our 
experience  has  confirmed  that  INS  does 
not  renew  indefinitely  statuses  valid  for 
less  than  1  year.  Therefore,  we  cannot 
assume  that  INS  does  not  contemplate 
enforcing  the  departure  of  these  aliens. 
Accordingly,  we  will  not  begin 
payments  until  we  receive  verification 
from  INS.  As  indicated  earlier,  under  the 
courts'  orders.  SSA  determines  that  an 
alien  is  PRUCOL  based  on  INS 
intentions.  We  do  not  have  any  basis  for 
assessing  INS  intentions  without 
consulting  with  INS.  In  addition,  we 
have  worked  with  INS  Central  Office  in 
the  past  and  are  currently  doing  so  to 
assure  timely  responses  to  SSA 
verification  requests. 

Comment:  One  commenter  believed 
that  it  is  unnecessary  to  address 
suspension  and  overpayment  rules  in 
this  regulation. 

Response:  We  believe  the  references 
are  necessary  for  clarity. 

Comment:  One  commenter  believed 
that  the  regulation  implies  that  INS  will 
make  the  determination  as  to  whether  it 
contemplates  enforcing  an  alien's 
di^parture.  The  commenter  stated  that 
this  determination  should  be  made  by 
SSA. 

Response:  We  did  not  intend  for  the 
r(<guIation  to  give  the  impression  that 
INS  will  make  the  PRUCOL 
determination.  That  determination  is 
part  of  the  SSI  eligibility  determination 
made  by  SSA.  SSA  will  make  the 
PRUCOL  determination  based  on 
information  from  INS  as  to  its  intent 
regarding  enforcing  the  departure  of  an 
alien.  Our  operating  instructions  provide 
for  us  to  send  a  form  to  INS  that  asks  a 
series  of  specific  questions  as  to  INS' 
knowledge  about  the  alien,  the  alien's 
status  and  INS'  intentions  regarding  the 
alien.  We  specifically  ask  the  questions: 
"Is  it  INS  policy  or  practice  to  enforce 
the  departure  of  aliens  in  this  category?" 
and  "Based  on  the  facts  in  this 
individual's  case,  will  INS  permit  this 
individual  to  reside  in  the  United  States 
indefinitely?".  Based  on  INS'  responses 
to  the  questions  as  to  whether  it 
contemplates  enforcing  departure,  we 
will  determine  whether  an  alien  is 
PRUCOL.  We  have  revised  §  416.1618(d) 
to  make  this  clear. 

Comment:  Two  commenters  suggested 
that  we  further  define  the  term  "does 
not  contemplate  enforcing  departure  "  as 
INS  ". .  .  has  no  current  plans  to  enforce 
your  departure  and  will  not  do  so  as 
long  as  the  factors  bearing  upon  your 
status  remain  unchanged." 


Response:  We  are  not  accepting  the 
commenters'  definition.  As  noted  in  an 
earlier  response,  we  interpret  the  court 
order  to  mean  "does  not  contemplate 
enforcing  departure"  at  the  expiration  of 
a  status  for  a  definite  time.  To  adopt  the 
commenters'  definition  would  result  in  a 
"does  not  contemplate  enforcing 
departure"  determination  for  all  aliens 
during  the  pendency  of  a  status  for  a 
definite  time.  We  believe  this  result 
exceeds  the  scope  of  the  court  order. 

Comment:  One  commenter  suggested 
that  unless  INS  has  taken  an  actual  step 
toward  enforcing  the  departure  of  an 
alien  within  2  weeks  of  his  or  her 
application  for  SSI,  SSA  should 
determine  that  the  alien  is  PRUCOL 

Response:  We  are  not  adopting  this 
comment  because  we  believe  it  exceeds 
the  scope  of  the  court's  order.  This  order 
does  not  require  that  INS  take  an  actual 
step  to  enforce  departure.  Rather,  it 
requires  only  that  INS  is  not 
contemplating  the  enforcement  of  the 
alien's  departure  to  find  that  the  alien  is 
PRUCOL. 

Comment:  One  commenter  suggested 
that  we  add  to  the  list  of  categories 
aliens  from  specific  countries,  such  as 
Uganda.  Ethiopia,  or  nationals  from 
Poland  for  whom  INS  has  made  a 
special  determination  that  allows  them 
to  remain  in  the  U.S. 

Response:  The  district  court's  order 
requires  SSA  to  "regularly  request  from 
INS  information  concerning  other 
categories  of  aliens  whose  departure 
from  the  United  States  INS  does  not 
contemplate  enforcing"  and  to 
"periodically  revise  the  Program 
Operations  Manual  and  regulations  to 
reflect  such  categories."  As  the  court's 
order  demonstrates,  the  court  considers 
"category"  to  mean  a  specific  status.  In 
implementing  the  court's  order,  we  have 
followed  the  courts  approach,  but  at  the 
suggestion  of  commenters.  have  added 
an  additional  paragraph  designed  to 
cover  aliens  who  do  not  come  within  the 
specified  categories,  but  still  meet  the 
general  definition  of  permanent 
residence  under  color  of  law  under  the 
court's  order.  The  INS  policies  to  which 
the  commenter  refers  appear  to  be 
based  on  the  changing  political 
conditions  in  particular  countries.  Since 
those  conditions,  and  therefore  INS 
policies,  can  change  quickly,  we  do  not 
believe  it  is  appropriate  to  codify  those 
policies  in  regulations,  which  must  be 
changed  pursuant  to  Administrative 
Procedure  Act  notice  and  comment 
rulemaking  procedures.  We  will  consult 
with  INS  regularly  to  request 
information  on  other  categories  of  aliens 
whose  departure  INS  does  not 
contemplate  enforcing. 


Since  some  of  these  aliens  for  whom 
I.N'S  makes  a  special  determination  that 
allows  them  to  remain  in  the  U.S.  will 
have  dated  documents,  under  the  rules 
in  5  416.1618(d)(3).  payments  would  not 
be  made  in  all  cases  until  after  INS 
confirmed  the  current  status  and 
provided  information  which  indicates 
that  it  did  not  contemplate  enforcing 
departure.  Since  we  know  that  INS 
renews  the  status  of  aliens  from 
countries  for  whom  INS  has  made  a 
special  determination  that  allows  them 
to  remain  in  the  U.S.  due  to  conditions 
in  their  country,  we  are  revising 
§  416.1618(d)(3)(ii)  to  allow  payment  to 
these  aliens  prior  to  INS  verification. 

Comment:  Two  commenters  suggested 
that  the  regulation  make  it  clear  that 
neither  applicants  for  INS  status  nor 
nonimmigrants  are  PRUCOL. 

Response:  We  agree  and  have 
clarified  §  416.1618(b)  accordingly. 

Comment:  One  commenter  suggested 
that  aliens  described  in  §  416.1618(b)(5) 
". . .  aliens  on  whose  behalf  an 
immediate  relative  petition  has  been 
approved  . . ."  should  be  excluded  since 
this  status  does  not  mean  the  aliens  are 
PRUCOL. 

Response:  We  are  required  by  the 
court's  order  to  include  this  category. 

Comment:  One  commenter  suggested 
deleting  §  416.1618(b)(6)  (aliens  who 
have  filed  applications  for  adjustment  of 
status  under  section  245  of  the 
Immigration  and  Nationality  Act)  and 
§  416.1618(b)(14)  (aliens  granted  a 
suspension  of  deportation  under  section 
244  of  the  Immigration  and  Nationality 
Act)  as  they  are  lawful  permanent 
residents  and.  therefore,  not  subject  to 
this  regulation. 

Response:  We  have  not  deleted 
§  416.161 8(b)(14).  Section  244  of  the 
Immigration  and  Nationality  Act  allows 
fur  an  immigration  judge  to  issue  an 
order  to  suspend  deportation.  This  order 
does  not  confer  lawful  permanent 
resident  status.  If  Congress  lakes  no 
action  on  the  alien's  case  in  two 
legislative  sessions,  the  alien  is  granted 
lawful  permanent  resident  status.  We 
agree  with  the  comment  regarding 
section  245  of  the  Immigration  and 
Nationality  Act  in  part  and  have  deleted 
reference  only  to  the  granting  of 
adjustment  of  status  in  §  416.1618(b)(6) 
since  this  does  confer  lawful  permanent 
resident  status.  We  had  included  this 
category  in  the  NPRM  because  it  was 
contained  in  the  district  court's  order. 
We  have  added  this  category  to 
§  416.1615.  which  sets  out  the  rules  for 
lawful  permanent  residence.  We  have 
left  the  remainder  of  {  416.1618(b)(6) 
intact,  i.e..  applicants  for  adjustment  of 
status  arc  still  included  in  this  category. 
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Comment:  One  commenter  requested 
that  the  preamble  be  clarified  to  explain 
that  this  regulation  applies  only  to  the 
SSI  program. 

Response:  We  have  revised  the 
preamble  accordingly. 

Comment:  One  commenter  suggested 
that  proof  of  an  indefinite  status  include 
a  document  with  no  expiration  date,  as 
well  as  a  document  annotated 
"indefinite." 

Response:  We  are  not  adopting  this 
suggestion  since  a  document  with  no 
expiration  date  is  not  always  evidence 
of  an  indefinite  status.  There  are  some 
documents  with  no  expiration  date 
which  are  provided  for  short  periods  of 
time  and  others  which  are  provided  to 
applicants  for  a  status.  INS  does  not 
intend  these  documents  to  be  indicative 
of  an  indefinite  status.  The  document  is 
given  to  an  alien,  in  some  cases,  until  a 
decision  is  made  on  a  permanent  status. 
It  would,  therefore,  be  inappropriate  for 
us  to  assume  that  INS  does  not 
contemplate  enforcing  the  departure  of 
an  alien  with  a  document  with  no 
expiration  date.  Since  we  have  no  proof, 
prior  to  INS  contact,  as  to  whether  INS 
contemplates  enforcing  these  aliens' 
departure,  we  will  treat  these  aliens 
under  §  416.1618(d)(3)(iii). 

Comment:  One  commenter  pointed  out 
two  technical  citation  errors.  Section 
416.1618(b)(6)  of  the  proposed  rules  cited 
8  CFR  242.5  (a)  or  (b)  rather  than  8  CFR 
245.2(a)  (1)  or  (2)  and  §  416.1618(b)(12)  of 
the  proposed  rules  cited  8  U.S.C.  252(d) 
rather  than  8  U.S.C.  1252(d). 

Response:  We  have  made  these 
technical  corrections.  We  have  also 
corrected  the  citation  in  §  416.1618(b)(7) 
dealing  with  stays  of  deportation  from  8 
U.S.C.  1253(a)  to  8  U.S.C.  1105a. 

Comment:  One  commenter  suggested 
that  we  retain  as  a  category  of  aliens 
PRUCOL.  aliens  who  hold  a  Silva  letter. 

Response:  We  are  not  adopting  this 
comment.  The  prior  regulation  was 
promulgated  solely  to  implement  the 
Silva  v.  Levi  injunction  by  recognizing 
that  those  protected  by  it  were  to  be 
deemed  "permanently  residing"  so  long 
as  the  injunction  indefinitely  prevented 
such  aliens'  removal.  On  December  18, 
1981.  the  district  court  dissolved  the 
injunction  effective  November  1, 1981. 

As  the  Ninth  Circuit  Court  of  Appeals 
held  in  FJores  v.  Bowen.  790  F.2d  740 
(9th  Cir.  1986),  the  government  is  free  to 
repeal  the  existing  regulation  that 
provides  that  Silva  aliens  are  PRUCOL. 
Therefore,  this  category  of  alien  is 
deleted  and  the  Silva  letter  is  not 
sufficient  documentation  that  an  alien  is 
PRUCOL.  However,  if  the  alien  has 
evidence  of  a  status  other  than  that  of  a 
Silva  alien,  that  status  will  be  evaluated 
under  this  final  regulation. 


Comment:  One  commenter  suggested 
that  we  delete  the  reference  in 
§  416.1618(c)(3)  of  the  proposed 
regulation  to  whether  INS  "will  continue 
to  renew  your  status"  and  therefore 
does  not  contemplate  enforcing  your 
departure  because  often  INS  will  not 
renew  the  alien's  current  status,  but  will 
instead  grant  a  change  in  status. 

Response:  We  agree  and  have  deleted 
the  reference. 

Comment:  One  commenter  provided  a 
redraft  of  the  regulation. 

Response:  Since  there  was  no 
supporting  rationale  received  within  the 
comment  period,  we  are  unable  to 
respond  to  this  comment. 

Regulatory  Procedures 

Executive  Order  12291 

The  Secretary  in  consultation  with  the 
Office  of  Management  and  Budget,  has 
determined  that  this  rule  is  not  a  major 
rule  under  the  terms  of  Executive  Order 
12291.  therefore  a  regulatory  impact 
analysis  is  not  required.  In  addition,  the 
Secretary  has  determined  that  these 
final  regulations  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction  Act 

These  final  rules  contain  information 
collection  requirements.  As  required  by 
section  3507  of  the  Paperwork  Reduction 
Act  of  1980,  we  submitted  a  copy  of  the 
rules  to  the  Office  of  Management  and 
Budget  (0MB)  for  its  review  of  these 
information  collection  requirements.  The 
reporting  requirements  contained  in 
§§  416.1615  and  416.1618  have  been 
cleared  by  OMB  under  control  number 
0960-0451.  Other  organizations  and 
individuals  desiring  to  submit  comments 
on  the  information  collection 
requirements  were  requested  in  the 
Notice  of  Proposed  Rulemaking  to  send 
them  to  us  and  to  the  Office  of 
Information  and  Regulatory  Affairs. 
OMB,  New  Executive  Office  Building, 
Room  3208,  Washington,  DC  20503, 
Attention:  Desk  Officer  for  Health  and 
Human  Services.  No  comments  were 
received  on  the  information  collection 
requirements. 

Regulatory  Flexibility  Act 

We  certify  that  these  regulations  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
since  they  will  affect  only  individuals 
and  States.  Therefore,  a  regulatory 
flexibility  analysis  as  provided  in  Pub.  L. 
96-354,  the  Regulatory  Flexibility  Act,  is 
not  required. 

(Caldlog  of  Federal  Domestic  Assistance 
Progrdm  No.  13.807,  Supplemental  Security 
Program) 


List  of  Subjects  in  20  CFR  Part  416 

Administrative  practice  and 
procedure.  Aged.  Blind.  Disability 
benefits.  Public  assistance  programs. 
Supplemental  Security  Income. 

Diiled:  November  4. 1986. 
Dorcas  R.  Hardy, 
Commissioner  of  Social  Security. 

Approved:  December  24, 1986. 
Otis  R.  Bowen. 
Secretary  of  Health  and  Human  Services. 

PART  416— (AMENDED] 

Part  416  of  Chapter  III  of  title  20  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

1.  The  authority  citation  for  Subpart  P 
of  Part  416  is  revised  to  read  as  follows: 

Authority:  Sees.  1102, 1614.  and  1631.  of  the 
Social  Security  Act,  as  amended:  42  U.S.C. 
1302. 1382c,  and  1383. 

2.  In  §  416.1615,  paragraph  (a)  is 
amended  by  revising  (a)  (2)  and  (3)  and 
by  adding  (a)(4)  to  read  as  follows: 

§  416  1615     How  to  prove  you  are  lawfully 
admitted  for  permanent  residence  in  the 
United  States. 

•  «  •  *  • 

'(2)  A  reentry  permit; 

(3)  An  alien  identification  card  issued 
by  the  government  of  the  Northern 
Mariana  Islands  showing  that  you  are 
admitted  to  the  Northern  Mariana 
Islands  for  permanent  residence;  or 

(4)  Any  document  which  shows  that 
you  have  been  granted  lawful 
permanent  resident  status  under  section 
245  of  the  Immigration  and  Nationality 
Act. 

*        *        •        •        • 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  0960-0451) 

3.  Section  416.1618  is  revised  to  read 

as  follows: 

§416.1618     When  you  are  considered 
permanently  residing  in  the  United  States 
under  color  of  law. 

(a)  General.  We  will  consider  you  to 
be  permanently  residing  in  the  United 
States  under  color  of  law  and  you  may 
be  eligible  for  SSI  benefits  if  you  are  an 
alien  residing  in  the  United  States  with 
the  knowledge  and  permission  of  the 
Immigration  and  Naturalization  Service 
and  that  agency  does  not  contemplate 
enforcing  your  departure.  The 
Immigration  and  Naturalization  Service 
does  not  contemplate  enforcing  your 
departure  if  it  is  the  policy  or  practice  of 
that  agency  not  to  enforce  the  departure 
of  aliens  in  the  same  category  or  if  from 
all  the  facts  and  circumstances  in  your 
case  it  appears  that  the  Immigration  and 
Naturalization  Service  is  otherwise 


21944  Federal  Register  /  Vol.  52.  No.  Ill   /  Wednesday.  June  la  1987  /  Rules  and  Regulations 


Federal  Register  /  Vol.  52.  No.  Ill  /  Wednesday.  June  10,  1987  /  Rules  and  Regulations 


21945 


permitting/you  to  reside  in  the  United 
States  inoeji^itely. 

(b)  Cot^ories  of  aliens  who  are 
permanently  residing  in  the  United 
States  under  color  of  law.  Aliens  who 
are  permanently  residing  in  the  United 
States  under  color  of  law  are  listed 
below.  None  of  the  categories  include 
applicants  for  an  Immigration  and 
Naturalization  Service  status  other  than 
those  applicants  listed.  None  of  the 
categories  allows  SSI  eligibility  for 
nonimmigrants;  for  example,  students  or 
visitors.  Also  listed  are  the  most 
common  documents  that  the 
Immigration  and  Naturalization  Service 
provides  to  aliens  in  these  categories: 

(1)  Aliens  admitted  to  the  United 
States  pursuant  to  8  U.S.C.  1153(al(7), 
(section  203(a)(7)  of  the  Immigration  and 
Nationality  Act).  We  ask  for  INS  Form 
1-94  endorsed  "Refugee-Conditional 
Entry"; 

(2)  Aliens  paroled  into  the  United 
States  pursuant  to  8  U.S.C.  1182(d)(5) 
(section  212(d)(5)  of  the  Immigration  and 
Nationality  Act)  including  Cuban/ 
Haitian  Entrants.  We  ask  for  INS  Form 
1-94  with  the  notation  that  the  alien  was 
paroled  pursuant  to  section  212(d)(5)  of 
the  Immigration  and  Nationality  Act.  For 
Cuban/Haitian  Entrants,  we  ask  for  INS 
Form  1-94  stamped  "Cuban/Haitian 
Entrant  (Status  Pending)  reviewable 
[anuary  15. 1981.  Employment 
authorized  until  January  15.  1981." 
(Although  the  forms  bear  this  notation, 
Cuban/Haitian  Entrants  are  admitted 
under  section  212(d)(5)  of  the 
Immigration  and  Nationality  Act.); 

(3)  Aliens  residing  in  the  United 
States  pursuant  to  an  indefmite  stay  of 
deportation.  We  ask  for  an  Immigration 
and  Naturalization  Service  letter  with 
this  information  or  INS  Form  1-94  with 
such  a  notation; 

(4)  Aliens  residing  in  the  United 
States  pursuant  to  an  indefinite 
voluntary  departure.  We  ask  for  an 
Immigration  and  Naturalization  Service 
letter  or  INS  P'orm  1-94  showing  that  a 
voluntary  departure  has  been  granted 
fur  an  indefinite  time  period; 

(5)  Aliens  on  whose  behalf  an 
immediate  relative  petition  has  been 
approved  and  their  families  covered  by 
the  petition,  who  are  entitled  to 
voluntary  departure  (under  8  CFR 
242.5(a)(2)(vi))  and  whose  departure  the 
Immigration  and  Naturalization  Service 
does  not  contemplate  enforcing.  We  ask 
for  a  copy  of  INS  Form  1-94  or  1-210 
letter  showing  that  status; 

(6)  Aliens  who  have  filed  applications 
for  adjustment  of  status  pursuant  to 
section  245  of  the  Immigration  and 
Nationality  Act  (8  U.S.C.  1255)  that  the 
Immigration  and  Naturalization  Service 
has  accepted  as  "properly  filed"  (within 


the  meaning  of  8  CFR  245.::ici)  (1 )  or  (2)] 
and  whose  departure  the  immigration 
and  Naturalization  Service  does  not 
contemplate  enforcing.  We  ask  for  LNS 
Form  1-181  or  a  passport  properly 
endorsed; 

(7)  Aliens  granted  stays  of  deportation 
by  court  order,  statute  or  regulation,  or 
by  individual  determination  of  the 
Immigration  and  Naturalization  Service 
pursuant  to  section  106  of  the 
Immigration  and  Nationality  Act  (8 
U.S.C.  1105a)  or  relevant  Immigration 
and  Naturalization  Service  instructions, 
whose  departure  that  agency  does  not 
contemplate  enforcing.  We  ask  for  INS 
Form  I-i94  or  a  letter  from  the 
Immigration  and  Naturalization  Service, 
or  copy  of  a  court  order  establishing  the 
alien's  status; 

(8)  Aliens  granted  asylum  pursuant  to 
section  208  of  the  Immigration  and 
Nationality  Act  (8  U.S.C.  1158).  We  ask 
for  INS  Form  1-94  and  a  letter 
establishing  this  status; 

(9)  Aliens  admitted  as  refugees 
pursuant  to  section  207  of  the 
Immigration  and  Nationality  Act  (8 
U.S.C.  1157)  or  section  203(a)(7)  of  the 
Immigration  and  Nationality  Act  (8 
U.S.C.  1153(a)(7)).  We  ask  for  INS  Form 
1-94  properly  endorsed; 

(10)  Aliens  granted  voluntary 
departure  pursuant  to  section  242(b)  of 
the  Immigration  and  Nationality  Act  (8 
U.S.C.  1252(b))  or  8  CFR  242.5  whose 
departure  the  Immigration  and 
Naturalization  Service  does  not 
contemplate  enforcing.  We  ask  for  INS 
Form  1-94  or  1-210  bearing  a  departure 
date; 

(11)  Aliens  granted  deferred  action 
status  pursuant  to  Immigration  and 
Naturalization  Service  Operations 
Instruction  103.1(a)(ii)  prior  to  June  15, 
1984  or  242.1(a)(22)  issued  June  15.  1984 
and  later.  We  ask  for  INS  Form  1-210  or 
a  letter  showing  that  departure  has  been 
deferred; 

(12)  Aliens  residing  in  the  United 
States  under  orders  of  supervision 
pursuant  to  section  242  of  the 
Immigration  and  Nationality  Act  (8 
U.S.C.  1252(d)).  We  ask  for  INS  Form  I- 
220B; 

(13)  Aliens  who  have  entered  and 
continuously  resided  in  the  United 
States  since  before  January  1, 1972  (or 
any  date  established  by  section  249  of 
the  Immigration  and  Nationality  Act.  8 
U.S.C.  1259).  We  ask  for  any  proof 
establishing  this  entry  and  continuous 
residence: 

(14)  Aliens  granted  suspension  of 
deportation  pursuant  to  section  244  of 
the  Immigration  and  Nationality  Act  (8 
U.S.C.  1254)  and  whose  departure  the 
Immigration  and  Naturalization  Service 


does  not  rnntpmplafe  enforcing.  We  ask 
for  an  order  from  the  immigration  judge; 

(15)  Aliens  whose  deportation  has 
been  withheld  pursuant  to  section  243fh) 
of  the  Immigration  and  Nationality  Act 
(8  use.  1253(h)).  We  ask  for  an  order 
from  an  immigration  judge  showing  thai 
deportation  has  been  withheld:  or 

(16)  Any  other  aliens  living  in  the 
United  States  with  the  knowledge  and 
permission  of  the  Immigration  and 
Naturalization  Service  and  whose 
departure  that  agency  does  not 
contemplate  enforcing. 

(c)  How  to  prove  you  are  in  a  category 
listed  in  paragraph  (b)  of  this  section. 
You  must  give  us  proof  that  you  are  in 
one  of  the  categories  in  paragraph  (b)  of 
this  section.  You  may  give  us — 

(1)  Any  of  the  documents  listed  in 
paragraph  (b)  of  this  section;  or 

(2)  Other  information  which  shows 
that  you  are  in  one  of  the  categories 
listed  in  paragraph  (b)  of  this  section. 

(d)  We  must  contact  the  Immigration 
and  Naturalization  Service.  (1)  We  must 
contact  the  Immigration  and 
Naturalization  Service  to  verify  the 
information  you  give  us  to  prove  you  are 
permanently  residing  in  the  United 
States  under  color  of  law. 

(2)  If  you  give  us  any  of  the  documents 
listed  in  paragraphs  (b)  (1).  (2),  (3).  (4). 
(8).  (9).  (11).  (12).  (13).  or  (15)  of  this 
section,  we  will  pay  you  benefits  if  you 
meet  all  other  eligibility  requirements. 
We  will  then  contact  the  Immigration 
and  Naturalization  Service  to  verify  that 
the  document  you  give  us  is  currently 
valid. 

(3)  If  you  give  us  any  of  the  documents 
listed  in  paragraphs  (b)  (5).  (6).  (7).  (10) 
or  (14)  of  this  section,  or  documents  that 
indicate  that  you  meet  category  (16).  or 
any  other  information  to  prove  you  are 
permanently  residing  in  the  United 
States  under  color  of  law.  we  will 
contact  the  Immigration  and 
Naturalization  Service  to  verify  that  the 
document  or  other  information  is 
currently  valid.  We  must  also  get 
information  from  the  Immigration  and 
Naturalization  Service  as  to  whether 
that  agency  contemplates  enforcing  your 
departure.  We  will  apply  the  following 
rules: 

(i)  If  you  have  a  document  that  shows 
that  you  have  an  Immigration  and 
Naturalization  Service  status  that  is 
valid  for  an  indefinite  period  we  will 
assume  that  the  Immigration  and 
Naturalization  Service  does  not 
contemplate  enforcing  your  departure. 
Therefore,  we  will  pay  you  benefits  if 
you  meet  all  other  eligibility 
requirements.  If,  based  on  the 
information  we  get  from  the  Immigration 
and  Naturalization  Service,  we  find  that 


your  document  is  currently  valid,  we 
will  consider  this  sufficient  proof  that 
the  Immigration  and  Naturalization 
Service  does  not  contemplate  enforcing 
your  departure.  We  will  continue  your 
benefits.  However,  if  we  find  that  your 
document  is  not  currently  valid,  we  will 
suspend  your  benefits  under  §  416.1321. 

(ii)  If  you  have  a  document  that 
appears  currently  valid  and  shows  you 
have  an  Immigration  and  Naturalization 
Service  status  for  at  least  1  year,  or  that 
shows  the  Immigration  and 
Naturalization  Service  is  allowing  you  to 
remain  in  the  United  States  for  a 
specified  period  due  to  conditions  in 
your  home  country,  we  will  assume  that 
the  Immigration  and  Naturalization 
Service  does  not  contemplate  enforcing 
your  departure.  Therefore,  we  will  pay 
you  benefits  if  you  meet  all  other 
eligibility  requirements.  If,  based  on  the 
information  we  get  from  the  Immigration 
and  Naturalization  Service,  we  learn 
that  your  document  is  currently  valid 
and  that  agency  does  not  contemplate 
enforcing  your  departure,  we  will 
continue  your  benefits.  However,  if  we 
learn  that  your  document  is  not 
currently  valid  or  that  the  Immigration 
and  Naturalization  Service  does 
contemplate  enforcing  your  departure, 
we  will  suspend  your  benefits  under 
§  416.1321. 

(iii)  If  you  have  a  document  that 
shows  you  have  an  Immigration  and 
Naturalization  Service  status  valid  for 
less  than  1  year,  or  if  your  document  has 
no  expiration  date,  or  if  you  have  no 
document,  we  will  not  pay  you  benefits 
until  the  Immigration  and  Naturalization 
Service  confirms  that  your  document  is 
currently  valid  and  we  get  information 
from  that  agency  that  indicates  whether 
it  contemplates  enforcing  your 
departure.  If  that  agency  does  not 
contemplate  enforcing  your  departure, 
we  will  pay  you  benefits  if  you  meet  all 
other  eligibility  requirements. 

(iv)  If  at  any  time  after  you  begin 
receiving  benefits  we  receive 
information  from  the  Immigration  and 
Naturalization  Service  which  indicates 
that  the  Immigration  and  Naturalization 
Service  contemplates  enforcing  your 
departure,  we  will  suspend  your  benefits 
under  §  416.1321  and  any  benefits  you 
have  received  after  the  date  that  the 
Immigration  and  Naturalization  Service 
began  contemplating  enforcing 
departure  will  be  overpayments  under 
Subpart  E  of  this  Part. 

(e)  What  "United States" means.  We 
use  the  term  "United  States"  in  this 
section  to  mean  the  50  States,  the 
District  of  Columbia,  and  the  Northern 
Mariana  Islands. 


(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  0960-0451} 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Highway  Administration 
23  CFR  Part  668 


Emergency  Relief 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 
action:  Final  rule. 

summary:  The  FHWA  is  revising  its 
regulation  on  Emergency  Relief  (ER). 
Emergency  Relief  is  a  program 
established  by  Congress  to  assist  the 
States  in  the  repair  of  highways 
seriously  damaged  as  the  result  of 
natural  disasters  or  catastrophic 
failures.  The  regulation  specifies 
procedures  for  program  and  project 
administration  and  provides  guidance 
on  eligibility  of  work.  The  final  rule 
brings  the  existing  regulation  up  to  date 
considering  recent  legislative  and 
administrative  changes  in  the  program, 
including  the  Federal-Aid  Highway  Act 
of  1987. 

EFFECTIVE  DATE:  June  10. 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  James  A.  Carney,  Railroads,  Utilities 
and  Programs  Branch,  Office  of 
Engineering  (202)  426-0450,  or  Mr. 
Michael  J.  Laska,  Office  of  the  Chief 
Counsel  (202)  366-1383,  Federal 
Highway  Administration,  400  7th  Street 
SW.,  Washington,  DC  20590.  Office 
hours  are  from  7:45  a.m.  to  4:15  p.m.  ET, 
Monday  through  Friday,  except  legal 
holidays. 

SUPPLEMENTARY  INFORMATION: 

Background: 

On  September  17, 1985  (50  FR  37688) 
the  FHWA  published  Docket  No.  85-5.  a 
notice  of  proposed  rulemaking  for 
Emergency  Relief  The  clear  purpose  of 
the  ER  program  is  to  assist  State  and 
local  authorities  in  unusually  heavy 
expenses  associated  with  an  emergency 
involving  Federal-aid  highways.  In 
carrj'ing  out  the  requirements  of  23 
U.S.C.  125  to  provide  funds  to  pay  for 
the  repair  or  reconstruction  of  Federal- 
aid  highways,  which  are  found  to  have 
suffered  serious  damage  by  natural 
disasters  over  a  wide  area  or 
catastrophic  failures,  the  Secretary  of 
Transportation  is  authorized  by  23 
U.S.C.  315  to  prescribe  and  promulgate 
rules  and  regulations.  This  authority  is 


delegated  to  the  Federal  Highway 
Administrator  by  49  CFR  1.48.  The 
regulation.  23  CFR  668,  establishes  the 
authority  and  responsibility  of  the 
Federal  Highway  Administrator  to 
approve  funds  on  the  basis  of  an 
occurrence  qualifies  as  a  disastrous 
situation  with  regard  to  serious  highway 
damage  and  which  work  may  be 
included  as  necessary  to  repair  such 
damage. 

Upon  submission  of  an  application  by 
the  SHA.  FHWA  reviews  the  submitted 
information  and  approves  or 
disapproves  the  application  according  to 
the  information  provided. 

The  FHWA  allocates  ER  funds  to  the 
States  on  the  basis  of  estimates  made  by 
FHWA  in  conjunction  with  the  SHA. 
Since  eligible  projects  are  on  Federal- 
aid  systems,  appropriate  classes  of 
regular  Federal-aid  funds  are  available 
for  major  repair  or  relocation  work 
which  permits  greater  flexibility  in  the 
development  of  repair  projects.  It  is  not 
the  purpose  of  this  program  to  provide 
funds  for  instances  of  isolated  damage 
to  road  facilities  which  as  a  matter  of 
normal  road  operations  should  be 
routinely  budgeted  and  provided  for  by 
the  States;  nor  is  it  the  intent  of  this 
program  to  compensate  for  a  lack  of 
State  assistance  to  local  agencies  within 
the  State.  States  and  local  authorities 
(through  the  States)  should  not  seek  ER 
funding  for  routine  repairs  or  correction 
of  normally  expected  road  damage.  This 
type  of  road  damage  should  be  funded 
through  regular  road  fund  contingency 
plannning.  The  ER  program  should  be 
considered  as  a  "last  resort"  to  be  used 
when  an  emergency  situation  goes 
beyond  that  which  could  and  should 
reasonably  be  accommodated  by  a 
State's  maintenance,  emergency  or 
contingency  programs.  Therefore,  the 
inability  of  State  or  local  authorities  to 
pay  is  not  in  itself  a  warranting  criterion 
to  justify  the  approval  of  ER  funds. 

There  can  be  no  nationwide  definitive 
break  point  between  routine  and 
extraordinary  repair  expenses. 
However,  as  a  general  rule,  FHWA 
considers  situations  where  a  State's 
total  estimated  cost  of  work  necessary 
to  correct  potential  ER  eligible  sites  is 
less  than  $500,000  per  disaster  to  be  of  a 
nature  which  could  be  handled  under  its 
routine  procedures.  This  is  not  an 
absolute  threshold,  but  it  is  a  reasonable 
point  where  FHWA  must  more  critically 
review  proposals  for  lesser  amounts  and 
consider  whether  the  situation  meets  the 
intent  of  the  ER  program. 
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Discussion  of  Comments: 

The  September  17.  1985.  notice  of 
proposed  rulemaking  (NPRM)  proposed 
revisions  which  were  intended  to  bring 
the  current  regulation  up  to  date 
considering  recent  legislative  and 
administrative  changes  in  the  program. 
Forty-two  comments  on  the  Nl'RM  were 
received  within  the  9()-day  comment 
period.  Twenty-two  agencies  and 
individuals  provided  written  responses. 
Seven  of  the  comments  related  to 
g';neral  issues  and  to  the  preamble.  The 
breakdown  of  the  number  of  other 
comments  by  section  were  as  follows: 
Definitions — 11.  Policy — 9.  Federal  share 
payable — 4.  Eligibility — 7,  Application 
procedures^-4.  Twenty-two  of  the 
comments  were  accommodated  in  the 
final  rule  either  by  directly  incorporating 
suggested  language,  or  by  rewording 
proposed  language.  Three  suggestions 
related  to  provisions  of  law  which  could 
not  be  modified  by  regulation.  Five 
responses  were  considered  to  be  more 
appropriately  categorized  as  non- 
regulatory  and  will  be  incorporated  in 
future  policy  guidance  for  the  program. 
The  remaining  twelve  comments  were 
considered,  but  not  used  for  various 
reasons  outlined  further  below. 

The  subject  of  each  area  which 
generated  a  response  is  discussed  in  the 
following  narrative  along  with  the 
nature  of  the  comment  and  its 
disposition. 

Several  responses  were  received 
which  related  to  the  phrase  in  the 
preamble's  Background  of  the  NPRM. 
"as  a  general  rule  FMWA  considers 
situations  where  the  estimated  cost  of 
work  necessary  to  correct  potentially  ER 
eligible  sites  is  less  than  $300,000  for  a 
single  occurrence  in  a  State  to  be  of  a 
nature  which  could  be  handled  by  a 
State  under  its  routine  procedures."  One 
State  objected  to  the  figure  as  a  criterion 
which  would  severely  impact 
maintenance  funds.  However,  one  State 
expressed  pleasant  surprise  that  such  a 
low  figure  is  considered  in  the  realm  of 
possibility  for  ER.  Two  respondents 
suggested  the  criterion  be  incorporated 
into  the  regulation.  As  a  result,  the 
provision  has  been  clarified  and  added 
as  a  provision  cf  §  668.109. 

One  comment  related  to  the  need  to 
merge  the  ER  program  with  the  Federal 
Emergency  Management  Agency 
(FEMA)  to  simplify  inspections  and 
administration.  Although  this  has  merit, 
legislation  would  be  required  and  it  is 
not  appropriate  to  address  the  situation 
in  this  regulation  at  this  time.  Other 
comments  which  would  have  required 
legislation  were:  The  suggestion  to 
change  from  a  100%  Federal  share  to  a 
pro-rata  share  based  on  Federal-aid 


system;  the  suggestion  to  provide  a 
"grant-in-lieu  ■  for  sites  of  $50,000  or  less 
or  for  any  amount  when  the  State/local 
share  is  greater  than  the  Federal  share; 
the  concept  of  permitting  maintenance 
of  detours  to  be  eligible;  and  the  request 
to  provide  ER  funds  to  provide  for  the 
same  standards  for  replacement  of 
bridges  as  for  replacement  of  other 
facilities.  Except  for  the  pro-rata  share 
issue  which  was  changed  by  the  1987 
Federal-aid  Highway  Act  (Pub.  L.  100- 
17. 101  Stat.  132),  these  comments  could 
not  be  accommodated. 

One  State  said  that  it  is  apparent  that 
an  attempt  is  being  made  to  eliminate 
emergency  funding  for  roads  affectd  in  a 
catastrophic  manner  by  landslides. 
Another  respondent  requested  that  slow 
moving  slides  be  included  as  eligible. 
These  were  in  reference  to  the 
elimination  of  the  word,  "landslides" 
from  the  list  of  examples  of  a  natural 
disaster  and  to  the  addition  of  the  term 
"sudden"  in  describing  the 
characteristics  of  a  natural  disaster. 
Catastrophes  are  a  major  category  of 
disaster  which  are  specified  to  be 
eligible  by  23  U.S.C.  125  and  this 
rulemaking.  The  revised  wording  is 
intended  to  assure  that  ER  funds  are  not 
expended  for  non-emergency 
occurrences  which  develop  over 
sufficient  time  to  permit  use  of  other 
fund  sources  for  appropriate  corrective 
or  preventive  work.  Examples  of  such 
situations  include  geologic  land 
movements  which  have  been  ongoing 
but  only  recently  affected  a  roadway 
and  basin  flooding  over  a  long  period  of 
time  for  which  preventive  measures  can 
be  planned  and  budgeted.  Catastrophic 
landslides  have  been  and  will  continue 
to  be  eligible  for  ER  funds  under  the 
criteria  established.  The  term  "sudden" 
was  removed  from  the  definition  of 
"Natural  disaster."  since  the  term 
"disaster."  particularly  within  the 
context  of  external  natural  forces 
conveys  much  the  same  meaning. 

The  definition  of  external  cause  was 
termed  "appropriate"  by  several 
respondents,  but  called  "not  clear"  by 
another  who  suggested  deleting  the 
words,  "and  not  primarily  the  result  of 
[pre-]existing  conditions."  While  the 
pre-existing  conditions  may  often  be 
difficult  to  ascertain,  it  is  considered 
necessary  to  retain  the  wording  to 
assure  that  ER  funds  are  used  for 
unexpected  occurrences  which  create 
emergency  conditions,  not  for  a  long- 
standing problem  which  suffered 
"convenient"  damage. 

The  definition  of  "Federal  roads"  was 
identified  as  inconsistent  with  Part  668. 
subpart  B  and  alternate  terminology  was 


suggested.  This  has  been  adopted  in  the 
final  rule. 

One  State  and  a  county  in  another 
State  suggested  that  the  regulations 
would  not  conform  with  the  law  since 
the  proposed  rulemaking  eliminated 
landslides  as  an  example  of  a  natural 
disaster.  Upon  receipt  of  the  comments, 
a  thorough  legal  review  was  performed 
and  as  a  result,  the  term  "landslides" 
has  received  particular  attention  and 
has  been  included  in  the  definition  of  a 
natural  disaster.  The  situation  where 
landslides  occur  over  a  sufficiently  wide 
area  to  be  classifed  as  a  natural  disaster 
is  extremely  unlikely.  Normally,  the 
classification  of  an  occurrence  as  a 
"natural  disaster  over  a  wide  area"  or  a 
"catastrophic  failure"  will  be  self- 
evident.  Landslides  could  occur 
spontaneously  over  a  wide  area,  but  this 
would  be  a  rarity.  If  landslides  over  a 
wide  area  are  attributable  to  heavy 
rains,  the  rainfall  would  be  the  natural 
disaster.  If  the  landslides  are  localized 
and  attributable  to  an  external  cause,  a 
catastrophic  failure  may  be  justified, 
provided  serious  damage  occurred. 
Wording  has  been  changed  to 
accommodate  this  situation. 

The  last  sentence  of  the  definition  of 
"serious  damage"  should  be  deleted  or 
clarified  according  to  one  State.  The 
sentence  refers  to  "...  a  proliferation  of 
damage,  minor  in  nature. . .  ."  as  not 
being  serious.  FHWA  agrees  that  a 
disastrous  situation  could  arise  where 
there  are  a  large  number  of  sites  each 
with  relatively  minor  damage  resulting 
in  an  extensive  apcumulation  of  damage 
but  where  there  are  no  sites  classified 
as  serious  damage;  however,  the  case 
would  be  rare.  If  it  did  occur,  the  overall 
situation  could  be  considered  serious 
damage  and  found  to  be  appropriate  for 
ER  funding  provided  that  the 
accumulated  impact  on  the  highway 
facility  significantly  and  adversely 
affects  the  safe  and  useful  operation  of 
the  highway  facility.  The  net  effect  of 
minor  damage  at  frequent  intervals  in  a 
segment  may  be  cause  to  conclude  that 
serious  damage  occurred  over  an 
elongated  site  if  it  seriously  impairs  the 
safety  and  usefulness  of  the  highway. 
These  situations  must  be  evaluated  and 
considered  on  a  case-by-case  basis  as  to 
whether  the  nature  of  the  damage  is 
within  the  intent  of  the  enabling 
legislation.  The  definition  has  been 
modified  to  adopt  this  comment. 

One  agency  suggested  that  the 
definition  of  heavy  maintenance  be 
provided  in  the  regulation  and  another 
commented  that  a  minimum  dollar 
threshold  per  site  be  used  to  determine 
what  "heavy  maintenance"  is.  This  has 
been  seriously  considered  in  order  io 
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eliminate  confusion,  provide  a  greater 
degree  of  consistency  across 
jurisdictions  and  to  be  consistent  with 
the  $500,000  suggested  criteria  for  a 
disaster  as  a  whole.  Consideration  has 
been  given  to  the  average  annual 
maintenance  cost  per  mile  incurred  by 
agencies  maintaining  the  Federal-aid 
systems  and  to  the  apparent  need  to 
supply  guidance  as  to  the  level  of 
financing  which  could  be  anticipated 
from  Federal  sources  in  order  to  permit 
State  and  local  planning  and  budgeting. 
FHWA  recognizes  that  no  dollar  figure 
can  be  absolute,  and  providing  such 
guidance  which  disregards  inflation  and 
special  circumstances  is  done  only  upon 
evaluating  the  problems  which  have 
occurred  without  such  guidance  in  the 
past.  As  a  result,  a  $3,000  per  site 
minimum  is  suggested  for  national 
consistency  to  encourage  the  FHWA 
Divisions.  States  and  local  agencies  to 
agree  upon  a  limiting  value,  not  as  a 
target,  but  as  good  faith  effort  to 
maintain  the  integrity  and  viability  of 
the  ER  program  as  one  which  is 
available  to  reimburse  States  and  local 
agencies  for  serious  damage  in  tines  of 
greatest  need. 

The  wording  of  §  668.105(d)  regarding 
how  a  disaster  is  to  be  assessed  for 
applicability  and  approval  for  ER  funds 
was  revised  to  accommodate  a  comment 
from  one  agency  which  suggested 
revising  the  first  sentence  to.  "The 
approval  to  use  available 
emergency . . ." 

The  need  to  require  the  States  to 
consider  national  defense  needs  when 
prioritizing  construction  was 
encouraged  by  one  agency.  This  is  not 
considered  a  necessary  regulatory 
provision. 

Several  suggestions  were  received 
which  related  to  the  two-year  criteria  to 
advance  a  project  to  the  obligation 
stage.  One  State  said  two  years  may  not 
be  enough  for  complex  work,  especially 
if  environmental  or  permit  issues  are 
involved;  they  suggested  that  the  field 
report  could  identify  such  problem  areas 
and  an  extension  would  be  inherent  in 
the  approval  of  the  disaster.  Another 
agency  stated  that  the  time  should  be 
reduced  since  the  serious  need  for 
emergency  work  is  questionable  when 
two  or  more  years  is  allowed  for 
obligation  of  funds.  One  commenter 
agreed  with  the  provision  and  another 
asked  that  it  be  strengthened  to  require 
the  "removal"  of  funds  when  the  time 
limit  expires.  Funds  are  allocated  to  the 
FHWA  Regional  offices  for  use  on  a 
disaster  basis.  It  is  necessary  for  the 
State  and  FHWA  field  offices  to  assure 
that  projects  are  promptly  advanced  to 
construction.  A  special  de-allocation  is 
considered  unnecessary.  The  two-year 
provision  is  derived  from  legislative 


intent  regarding  availability  of  the 
annual  authorization.  Based  upon 
experience  as  well  as  the  comments 
received,  the  time  limit  is  considered 
appropriate  as  is. 

Additional  documentation  was 
perceived  as  a  problem  by  one  State 
which  slated  that  the  requirement  for  a 
State  determination  of  public  interest  in 
§  668.105(i)  could  be  eliminated  by 
rewording  the  section.  This  has  been 
done. 

Guidance  was  requested  as  to  how 
the  limitation  per  disaster  per  State  is  to 
be  administered  considering  the  need  to 
fund  Federal-aid  system  damage  as  well 
as  damage  to  Federal  roads  out  of  the 
same  limited  amount.  General  guidance 
has  been  added  to  §  668.107(b)  and  the 
limitation  has  been  raised  to  $100 
million  as  provided  in  the  1987  Federal- 
Aid  Highway  Act. 

The  six-week  time  frame  for 
submission  of  a  field  report  documenting 
the  nature  and  extend  of  a  disaster  was 
questioned  by  twofespondents.  One 
stated  that  it  is^6o  long  a  time  as 
detailed  repqpfs  are  not  appropriate  at  a 
time  whjCn  State  and  local  agencies  need 
to  knowTf  assistance  is  going  to  be 
provided.  Another  said  that  it  is  too 
short  a  time  because  sufficient 
information  to  justify  and  document  a 
disaster  is  difficult  to  provide  in  less 
than  eight  weeks.  Providing  detailed 
reports  on  the  initial  field  review  can 
mean  only  one  series  of  field  inspections 
may  be  needed  rather  than  going  back 
after  the  finding  has  been  made  by  the 
Administrator.  Neither  suggestion  was 
adopted  since  the  purpose  of  reducing 
the  time  frame  for  the  field  report  is  to 
encourage  administration  of  a  true 
emergency  in  an  expedited  manner. 
There  may  be  instances  where  detailed 
reporting  can  be  accomplished  at  the 
time  of  the  initial  field  reviews  to  the 
extent  that  subsequent  inspections  are 
obviated.  However,  this  practice  should 
be  limited  to  catastrophic  failures  and 
other  disasters  in  a  limited  geographic 
area  where  the  field  report  would  not  be 
delayed.  The  Administrator  needs 
evidence  of  an  independent  FHWA 
assessment  of  eligible  damage  in  an 
area  recommended  for  ER  funds.  This 
may  be  accomplished  by  a  detailed 
description,  photo  and  an  estimate  of 
one  or  more  damage  sites  per  county  or 
other  political  jurisdiction  along  with  an 
estimate  of  total  damage  for  each  such 
area  to  clearly  demonstrate  that  serious 
damage  exists  therein.  It  is  essential, 
however,  that  every  effort  be  made  to 
establish  in  the  field  report  the  actual 
scope  and  nature  of  the  overall  damage 
in  each  affected  political  subdivision  as 
well  as  the  best  estimate  of  overall  costs 
by  jurisdiction. 
Three  comments  regarded 


668.109(c)(7)  relating  to  the  eligibility  of 
deficient  bridges  scheduled  for 
replacement.  One  wanted  to  know  what 
"scheduled  for  replacement"  means. 
One  state  that  such  a  facility  should  be 
eligible  as  long  as  the  cause  was  the 
disaster  and  not  the  deficient  condition. 
The  other  said  that  ER  should  be 
disallowed  only  if  other  Federal-aid 
funds  had  been  authorized  for 
replacement  prior  to  the  disaster.  This 
section  has  been  modified  to  clarify  the 
meaning  of  'scheduled  for  replacement" 
but  the  provision  itself  has  been 
retained  to  assure  ER  funds  are  not  used 
to  supplant  other  Federal  funds  which 
would  have  been  used  had  the  disaster 
not  occurred. 
Summary  of  Revisions 

The  revisions  are  intended  to  bring 
the  existing  regulation  up  to  date 
considering  recent  legislative  and 
administrative  changes  in  the  program. 
Generally,  the  changes  include:  (1) 
Recent  legislative  provisions  in  the  1987 
Federal-aid  Highway  Act  and  the  1982 
Surface  Transportation  Assistance  Act 
(Pub.  L  97.424.  96  Stat.  2133-2134J  (1982 
STAA)  (a)  placing  a  $100  million 
limitation  on  the  amount  of  ER  funds 
which  can  be  obligated  on  a  particular 
disaster  in  a  State,  (b)  establishing  the 
Federal  share  based  on  the  Federal-aid 
system  on  which  damage  occurred 
except  100  percent  for  emergency 
repairs  to  minimize  damage,  protect 
facilities,  or  restore  essential  traffic 
accomplished  within  90  days  after  the 
actual  occurrence  of  the  natural  disaster 
or  catastrophic  failure,  and  (c)  adding 
more  definitive  eligibility  language:  (2) 
simplifying  program  procedures;  and  (3) 
clarifying  of  the  wording  of  several 
sections  to  assure  more  consistent 
coordination  and  review  of  proposed 
projects.  Specific  revisions  are  as 
follows: 

Section  668.103 

Definitions— The  definition  of 
"catastrophic  failure"  is  clarified  by 
emphasizing  that  a  highway  failure  must 
result  from  an  external  cause  as 
specified  in  23  U.S.C.  125.  The  term 
"external  cause"  is  added  as  a 
definition.  The  definition  of  "natural 
disaster"  is  clarified  to  include  the 
condition  "sudden."  Definitions  for 
"heavy  maintenance,"  "serious 
damage,"  and  "State"  are  added. 

Section  668.105 

Policy — This  section  is  amended  to: 
(1)  add  a  paragraph  to  restate  a 
longstanding  policy  that  ER  funds  are 
not  intended  to  supplant  other  funds  for 
correction  of  pre-existing,  non-disaster 
related  deficiencies;  (2)  add  a  paragraph 
providing  for  cost  effectiveness:  i.e.,  that 
ER  funds  should  be  expended  so  as  to 
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reduce,  to  the  greatest  extent  feasible, 
the  cost  of  permanent  restoration  work; 
and  (3)  clarify  the  provision  for  prompt 
crediting  when  Insurance  or  other 
compensatory  proceeds  are  involved. 

Section  668.107 

Federal  Share  Payable — This  section 
provides  that  the  Federal  share  is  based 
on  the  Federal-aid  system  on  which 
damage  occurred  except  that  it  is  100 
percent  for  emergency  repairs  to 
minimize  damage,  protect  facilities,  or 
restore  essential  traffic  accomplished 
within  90  days  after  the  acutual 
occurrence  of  the  natural  disaster  or 
catastrophic  failure.  It  is  presumed  that 
it  will  be  a  rare  occurrence  when  a  State 
would  request  a  lesser  Federal  share, 
but  it  is  permitted  if  the  State  so  elects. 
It  would  most  likely  occur  for  projects 
covered  by  a  disaster  for  which  eligible 
costs  exceed  the  amount  which  may  be 
expended  from  the  ER  account. 

Section  668.109 

Eligibility — This  section  is  amended 
to:  (1)  specifically  list  the  activities 
which  are  not  eligible  for  ER  funds  and 
(2)  clarify  that  the  total  cost  of  a  project 
eligible  for  ER  may  not  exceed  the  cost 
of  repair  or  reconstruction  of  a 
comparable  facility. 

Section  668.111 

Application  Procedures — This  section 
is  amended  to:  (1)  simplify  the 
application  procedure  by  eliminating  the 
need  to  specify  the  State's  form  of  intent 
and  (2)  clarify  the  provision  for  the  field 
report  on  the  natural  disaster  or 
catastrophic  failure  by  specifically 
outlining  the  content  requirements. 

Section  668.113 

Program  and  Project  Procedures — 
This  section  is  amended  to  simplify  the 
procedures  for  program  implementation, 
including  providing  for  alternative 
procedures,  and  to  assure  expeditious 
funding. 

Regulatory  Impact 

The  FHWA  has  determined  that  this 
document  contains  neither  a  major  rule 
under  Executive  Order  12291  nor  a 
significant  regulation  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation.  The 
revisions  in  this  document  are  primarily 
in  technical  in  nature,  provide  language 
clarifications,  and  provide  a  more 
current  delineation  of  legislative 
mandates.  The  revisions  are  not 
expected  to  impose  additional  burdens 
on  the  States  or  local  agencies  and 
should  reduce  implementation  burdens 
by  providing  a  more  current  regulation 
nnd  procedural  simplifications.  For 
these  reasons,  the  anticipated  economic 
impact,  if  any.  will  be  minimal. 


Therefore,  a  full  regulatory  evaluation  is 
not  required.  For  the  same  reasons  and 
under  the  criteria  of  the  Regulatory 
Flexibility  Act  [Pub.  L  96-354|,  the 
FlfWA  hereby  certifies  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

With  regard  to  the  statutory 
provisions  mandated  by  the  Federal-Aid 
Highway  Act  of  1987  which  have  been 
included  in  this  final  rule,  the  FHWA 
has  determined  that  good  cause  exists  to 
make  these  provisions  effective  without 
prior  notice  and  opportunity  for 
comment  pursuant  to  5  U.S.C.  (b)(3)(B). 
Since  these  provisions  merely  reflect 
statutory  language  mandated  by  the 
1987  Act.  public  comment  is 
unnecessary.  Notice  and  opportunity  for 
comment  are  not  required  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation 
because  it  is  not  anticipated  that  such 
action  could  result  in  the  receipt  of 
useful  information  because  the 
provisions  incorporated  in  the  regulation 
require  no  interpretation  and  provide  for 
no  discretion.  Accordingly,  the 
regulation  will  become  effective  upon 
publication  in  the  Federal  Register. 

In  consideration  of  the  foregoing, 
FHWA  is  revising  Part  668.  Subpart  A  of 
title  23.  Code  of  Federal  Regulations,  to 
read  as  set  forth  below. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  20.205.  Highway  Planning  and 
Construction.  The  regulations  implementing 
Executive  order  12372  regarding 
intergovernmental  consultation  on  Federal 
programs  and  activities  apply  to  this 
program) 

List  of  Subjects  in  23  CFR  Fart  668 

Grant  program — transportation, 
Highways  and  roads,  Emergency  relief. 
Reporting  and  recordkeeping 
requirements. 

Issued  on:  June  2. 1987. 
Rj\.  Bamhart, 
Federal  Highway  Administrator. 

Part  668  is  amended  by  revising 
Subpart  A  to  read  as  follows- 

PART  668— EMERGENCY  RELIEF 

Subpart  A— Procedures  tor  Federal-aid 
Highways 

s. . 

668.101   Purpose. 

6A8.103  Definitions. 

668.105  Policy. 

688.107  Federal  share  payable. 

666.100  Eligibility. 

666.111  Application  procedures. 

668.113  Program  and  project  procedures. 

Authority:  23  U.S.C.  101. 120(f).  125  and  315; 
42  U.S.C.  5155;  40  CFR  1.48(b). 

§666.101    PurpoM. 

To  establish  policy  and  provide 
program  guidance  for  the  administration 


of  emergency  funds  for  the  repair  or 
reconstruction  of  Federal-aid  highvirays, 
which  are  found  to  have  suffered  serious 
damage  by  natural  diasters  over  a  wide 
area  or  serious  damage  from 
catastrophic  failures.  Guidance  for 
application  by  Federal  agencies  for 
reconstruction  of  Federal  roads  not  on 
the  Federal-aid  system  is  contained  in 
23  CFR  Part  668.  Subpart  B. 

§668.103    Definitions. 

In  addition  to  others  contained  in  23 
U.S.C.  101(a),  the  following  definitions 
shalJ  apply  as  used  in  this  regulation: 

(a)  Applicant — The  State  highway 
agency  is  the  applicant  for  Federal 
assistance  under  23  U.S.C.  125  for  State 
highways  and  local  roads  and  streets 
which  are  a  part  of  the  Federal-aid 
highway  system. 

(b)  Catastrophic  failure — The  sudden 
failure  of  a  major  element  or  segment  of 
the  highway  system  due  to  an  external 
cause.  The  failure  must  not  be  primarily 
attributable  to  gradual  and  progressive 
deterioration  or  lack  of  proper 
maintenance.  The  closure  of  a  facility 
because  of  imminent  danger  of  collapse 
is  not  in  itself  a  sudden  failure. 

(c)  Emergency  repairs — Those  repairs 
including  temporary  traffic  operations 
undertaken  during  or  immediately 
following  the  disaster  occurrence  for  the 
purpose  of: 

(1)  Minimizing  the  extent  of  the 
damage, 

(2)  Protecting  remaining  facilities,  or 

(3)  Restoring  essential  travel. 

(d)  External  cause — An  outside  force 
or  phenomenon  which  is  separate  from 
the  damaged  element  and  not  primarily 
the  result  of  existing  conditions. 

(e)  Heavy  maintenance — Work 
usually  done  by  highway  agencies  in 
repairing  damage  normally  expected 
from  seasonal  and  occasionally  unusual 
natural  conditions  or  occurrences.  It 
includes  work  at  a  site  required  as  a 
direct  result  of  a  disaster  which  can 
reasonably  be  accommodated  by  a  State 
or  local  road  authority's  maintenance, 
emergency  or  contingency  program. 

(f)  Natural  disaster — A  sudden  and 
unusual  natural  occurrence,  including 
but  not  limited  to  intense  rainfall,  floods, 
hurricanes,  tornadoes,  tidal  waves, 
landslides,  volcanoes  or  earthquakes 
which  cause  serious  damage. 

(g)  Proclamation — A  declaration  of 
emergency  by  the  Governor  of  the 
affected  State. 

(h)  Serious  damage — Heavy,  major  or 
unusual  damage  to  a  highway  which 
severely  impairs  the  safety  or  usefulness 
of  the  highway  or  results  in  road 
closure.  Serious  damage  must  be  beyond 
the  scope  of  heavy  maintenance. 
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(i)  State — Any  one  of  the  United 
States,  the  District  of  Columbia,  Puerto 
Rico  or  the  Virgin  Islands,  Guam. 
American  Samoa  or  Commonwealth  of 
the  Northern  Mariana  Islands. 

§668.105    Policy. 

(a)  The  Emergency  Relief  (ER) 
program  is  intended  to  aid  States  in 
repairing  road  facilities  which  have 
suffered  widespread  serious  damage 
resulting  from  a  natural  disaster  over  a 
wide  area  or  serious  damage  from  a 
catastrophic  failure. 

(b)  ER  funds  are  not  intended  to 
supplant  other  funds  for  correction  of 
preexisting,  nondisaster  related 
deficiencies. 

(c)  The  expenditure  of  ER  funds  for 
emergency  repair  shall  be  in  such  a 
manner  so  as  to  reduce,  to  the  greatest 
extent  feasible,  the  cost  of  permanent 
restoration  work. 

(d)  The  approval  to  use  available  ER 
funds  to  repair  or  restore  highways 
damaged  by  a  natural  disaster  shall  be 
based  on  the  combination  of  the 
extraordinary  character  of  the  natural 
disturbance  and  the  wide  area  of  impact 
as  well  as  the  seriousness  of  the 
damage.  Storms  of  unusual  intensity 
occurring  over  a  small  area  may  not 
meet  the  above  conditions. 

(e)  ER  funds  shall  not  duplicate 
assistance  under  another  Federal 
program  or  compensation  from 
insurance  or  any  other  source.  Partial 
compensation  for  a  loss  by  other 
sources  will  not  preclude  emergency 
fund  assistance  for  the  part  of  such  loss 
not  compensated  otherwise.  Any 
compensation  for  damages  or  insurance 
proceeds  including  interest  recovered  by 
the  State  or  political  subdivision  must 
be  used  upon  receipt  to  reduce  ER  fund 
liability  on  the  project. 

(f)  Prompt  and  diligent  efforts  shall  be 
made  by  the  State  to  recover  repair 
costs  from  the  legally  responsible 
parties  to  reduce  the  project  costs 
particularly  where  catastrophic 
damages  are  caused  by  ships,  barge 
tows,  highway  vehicles,  or  vehicles  with 
illegal  loads  or  where  damage  is 
increased  by  improperly  controlled 
objects  or  events. 

(g)  The  processing  of  ER  requests 
shall  be  given  prompt  attention  and 
shall  be  given  priority  over  non- 
emergency work. 

(h)  ER  projects  shall  be  promptly 
constructed.  Any  project  that  has  not 
advanced  to  the  construction  obligation 
stage  by  the  end  of  the  second  fiscal 
year  following  the  disaster  occurrence 
will  not  be  advanced  unless  suitable 
justification  to  warrant  retention  is 
furnished  to  the  FHWA. 

(i)  Permanent  repair  and 
reconstruction  work,  not  accomplished 


as  emergency  repairs,  shall  be  done  by 
the  contract  method  unless  the  State 
Highway  agency  adequately 
demonstrates  that  some  other  method  is 
more  cost  effective  as  described  in  23 
CFR  635.204.  Emergency  repair  work 
may  be  accomplished  by  the  contract, 
negotiated  contract  or  highway  agency 
force  account  methods  as  determined  by 
the  Highway  agency  as  best  suited  to 
protect  the  public  health  and  safety. 

(j)  ER  program  funding  Is  only  to  be 
used  to  repair  highways  which  have 
been  seriously  damaged  and  is  not 
intended  to  fund  heavy  maintenance  or 
routine  emergency  repair  activities 
which  should  normally  be  funded  as 
contingency  Items  in  the  State  and  local 
road  programs.  An  application  for  ER 
funds  In  the  range  of  $500,000  or  less 
must  be  accompanied  by  a  showing  as 
to  why  the  damage  repair  involved  is 
considered  to  be  beyond  the  scope  of 
heavy  maintenance  or  routine 
emergency  repair.  As  a  general  rule, 
widespread  nominal  road  damages  in 
this  range  would  not  be  considered  to  be 
of  a  significant  nature  justifying 
approval  by  the  FHWA  Administrator 
for  ER  funding. 

§668.107    Federal  share  payable. 

(a)  The  Federal  share  payable  on 
account  of  any  repair  or  reconstruction 
provided  for  by  funds  made  available 
under  23  U.S.C.  125  of  this  title  on 
account  of  any  project  on  a  Federal-aid 
highway  system,  including  the  Interstate 
System,  shall  not  exceed  the  Federal 
share  payable  on  a  project  on  such 
system  as  provided  in  23  U.S.C.  120; 
except  that  the  Federal  share  payable 
for  eligible  emergency  repairs  to 
minimize  damage,  protect  facilities,  or 
restore  essential  traffic  accomplished 
within  90  days  after  the  actual 
occurrence  of  the  natural  disaster  or 
catastrophic  failure  may  amount  to  100 
percent  of  the  costs  thereof. 

(b)  Total  obligations  of  ER  funds  in 
any  State,  excluding  Puerto  Rico  or  the 
Virgin  Islands,  Guam.  American  Samoa 
or  Commonwealth  of  the  Northern 
Mariana  Islands,  for  all  projects 
(including  projects  on  both  the  Federal- 
aid  systems  and  those  on  Federal  roads 
under  23  CFR  Part  668.  Subpart  B), 
resulting  from  a  single  natural  disaster 
or  a  single  catastrophic  failure,  shall  not 
exceed  $100  million  per  disaster  or 
catastrophic  failure.  The  total 
obligations  for  ER  projects  in  any  fiscal 
year  In  Puerto  Rico,  the  Virgin  Islands, 
Guam,  American  Samoa  and  the 
Commonwealth  of  the  Northern  Mariana 
Islands  shall  not  exceed  $5  million. 
Upon  receipt  of  the  field  reports  and 
estimates,  allocations  of  available  funds 
will  be  made  by  FHWA  Headquarters  in 
Washington,  DC. 


§668.109     Eligit>IUty 

(a)  The  eligibility  of  all  work  is 
contingent  upon  approval  by  the  Federal 
Highway  Administrator  of  an 
application  for  ER  and  inclusion  of  the 
work  in  an  approved  program  of 
projects. 

(1)  Prior  FHWA  approval  or 
authorization  is  not  required  for 
emergency  repairs  and  preliminary 
engineering  (PE). 

(2)  Permanent  repairs  or  restoration 
must  have  prior  FHWA  program 
approval  and  authorizatioi:i.  unless  done 
as  part  of  the  emergency  repairs. 

(b)  ER  funds  may  participate  in: 

(1)  Repair  to  or  reconstruction  of 
seriously  damaged  highway  elements  as 
necessary  to  restore  the  facility  to  pre- 
disaster  conditions,  including  necessary 
clearance  of  debris  and  other  deposits  in 
drainage  courses  within  the  right-of  way 
(ROW); 

(2)  Restoration  of  stream  channels 
outside  the  highway  ROW  when: 

(i)  The  public  highway  agency  has 
responsibility  for  the  maintenance  and 
proper  operation  of  the  stream  channel 
section,  and 

(ii)  The  work  is  necessary  for 
satisfactory  operation  of  the  highway 
system  involved; 

(3)  Actural  PE  and  construction 
engineering  costs  on  approved  projects; 

(4)  Emergency  repairs; 

(5)  Temporary  operations,  including 
emergency  traffic  services  such  as 
flagging  traffic  through  inundated 
sections  of  highways,  undertaken  by  the 
applicant  during  or  immediately 
following  the  disaster;  and 

(6)  Betterments,  such  as  relocation, 
replacement,  upgrading  or  other  added 
features  not  existing  prior  to  the 
disaster,  only  where  clearly 
economically  justified  to  prevent  future 
recurring  damage.  Economic 
justification  must  weigh  the  cost  of  the 
betterment  against  the  risk  of  eligible 
recurring  damage  and  the  cost  of  future 
repair. 

(c)  ER  funds  may  not  participate  iru 

(1)  Heavy  maintenance  to  repair 
damage  not  directly  associated  with 
serious  damage  to  the  road  consisting 
primarily  of  eroded  shoulders,  filled 
ditches  and  culverts,  pavement 
settlement,  mud  and  debris  deposits, 
slope  sloughing,  minor  slides,  and  slip- 
outs  in  cut  or  fill  slopes  which  do  not 
extend  to  the  travelled  way.  In  order  to 
simplify  the  inspection  and  estimating 
process,  heavy  maintenance  may  be 
defined  using  dollar  guidelines 
developed  by  the  States  and  Divisions 
with  Regional  concurrence. 

(2)  Repair  of  surface  damage  caused 
by  traffic  whether  or  not  the  damage 
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was  aggravated  by  saturated  subgrade 
or  inundation,  unless  such  traffic  was 
necessary  for  emergency  repairs  of 
seriously  damaged  sections  of  the  road; 

(3)  Repair  of  damage  not  directly 
related  to.  and  isolated  away  from,  the 
pattern  of  the  disaster; 

(4)  Maintenance  of  detours  and 
temporary  surfaces,  upon  completion  of 
emergency  repairs  and  prior  to 
permanent  reconstruction; 

(5)  Replacement  of  damaged  or  lost 
material  not  incorporated  into  the 
highway  such  as  stockpiled  materials  or 
items  awaiting  installation: 

(6)  Repair  or  reconstruction  of 
facilities  affected  by  long-term,  pre- 
existing conditions  or  predictable 
developing  situations  such  as  flooding  in 
basin  areas  or  slow  moving  slides; 

(7)  Permanent  repair  or  replacement 
of  deficient  bridges  scheduled  for 
replacement  with  other  funds. 
"Scheduled"  means  included  in  the 
approved  Federal-aid  program,  the 
current  or  next  fiscal  year's  Highway 
Bridge  Replacement  and  Rehabilitation 
Program  or  included  in  contract  plans 
being  prepared;  and 

(8)  Other  normal  maintenance  and 
operation  functions  on  the  highway 
system. 

(d)  Replacement  highway  facilities  are 
appropriate  when  it  is  not  technically 
and  economically  feasible  to  repair  or 
restore  a  seriously  damaged  element  to 
its  predisaster  condition  and  are  limited 
in  ER  reimbursement  to  the  cost  of  a 
new  facility  to  current  design  standards 
of  comparable  capacity  and  character  to 
the  destroyed  facility.  With  respect  to  a 
bridge,  a  comparable  facility  is  one 
which  meets  current  geometric  and 
construction  standards  for  the  type  and 
volume  of  traffic  it  will  carry  during  its 
design  life. 

(e)  Except  as  otherwise  provided  in 
paragraph  (b)(6)  of  this  section,  the  total 
cost  of  a  project  eligible  for  ER  funding 
may  not  exceed  the  cost  of  repair  or 
reconstruction  of  a  comparable  facility. 
ER  funds  may  participate  to  the  extent 
of  eligible  repair  costs  when  proposed 
projects  contain  unjustified  betterments 
or  other  work  not  eligible  for  ER  funds. 

S  6M. Ill     Application  procedures. 

(a)  Notification— As  soon  as  possible 
after  the  disaster,  the  applicant  shall 
notify  the  FHWA  Division 
Administrator  of  its  intent  to  apply  for 
ER  funds. 

(b)  Field  report — As  soon  as  practical 
after  the  occurrence,  the  State  will 
promptly  make  a  preliminary  field 
survey,  working  cooperatively  with  the 
FHWA  Division  Administrator  and 
other  governmental  agencies  with 
jurisdiction  over  eligible  highways.  The 


preliminary  field  survey  should  be 
coordinated  with  the  Federal  Emergency 
Management  Agency  work,  if 
applicable,  to  eliminate  duplication  of 
effort.  The  purpose  of  this  survey  is  to 
determine  the  general  nature  and  extent 
of  damage  to  eligible  highways  for 
preparation  of  a  field  report  by  the 
FHWA  Division  Administrator. 

(1)  The  purpose  of  the  field  report  is  to 
provide  a  factual  basis  for  the  Federal 
Highway  Administrator's  finding  that 
serious  damage  to  Federal-aid  highways 
has  been  caused  by  a  natural  disaster 
over  a  wide  area  or  a  catastrophe.  The 
report  should  include  by  political 
subdivision  or  other  generally 
recognized  administrative  or  geographic 
boundaries,  a  description  of  the  types 
and  extent  of  damage  to  highways  and  a 
preliminary  estimate  of  cost  of 
restoration  or  reconstruction  for 
Federal-aid  systems  in  each  jurisdiction. 
To  the  extent  available,  similar 
information  on  other  roads  should  be 
included.  A  description  of  the  nature 
and  characteristics  of  the  natural 
disaster  or  catastrophe,  and  dales  of 
occurrence  (incident  period),  should  be 
coordinated  with  the  Federal  Emergency 
Management  Agency  (F'EMA)  and 
included  in  the  report.  When  the 
President  has  declared  "a  major 
disaster."  detailed  information  on  the 
extraordinary  natural  disturbance  is  not 
required;  however,  the  seriousness  of 
the  road  damage  must  be  documented. 
Pictures  showing  the  kinds  and  extent  of 
damage  and  sketch  maps  detailing  the 
damage  areas  should  be  included  in  the 
field  report. 

(2)  Unless  very  unusual  circumstances 
prevail,  receipt  of  the  field  report  should 
be  prepared  within  6  weeks  following 
the  applicant's  notification. 

(c)  Application — Before  funds  can  be 
made  available,  an  application  for  ER 
must  be  made  to.  and  approved  by  the 
F"HWA  Administrator.  The  application 
shall  be  submitted  to  the  FHWA 
Division  Administrator,  who  will 
forward  it  through  channels  to  FHWA 
Headquarters.  The  application  shall 
include: 

(1)  A  copy  of  the  Governor's 
proclamation  or  request  for  a 
Presidential  proclamation;  and 

(2)  A  copy  of  the  field  report. 

(d)  Approval  of  application — The 
Federal  Highway  Administrator's 
approval  of  the  application  constitutes 
the  finding  of  eligibility  under  23  U.S.C. 
125  and  shall  constitute  approval  of  the 
application. 

(Information  collection  requirements 
approved  by  the  Ofrice  of  Management  and 
Budget  under  Control  No.  2125-0525) 


§668.t13     Program  and  prcject 
p(  ocedures. 

(d)  Immediately  after  approval  of  an 
application,  the  FHWA  Division 
Administrator  will  notify  the  applicant 
to  proceed  with  preparation  of  a 
program  consistent  with  requirements  of 
23  CFR  Part  630.  The  program  should 
define  the  work  needed  to  restore  or 
replace  the  damaged  facilities  and  be 
submitted  to  the  FHWA  Division 
Administrator  within  3  months  of  receipt 
of  this  notification.  The  FHWA  field 
office  will  assist  the  applicant  and  other 
affected  agencies  in  preparation  of  the 
program.  This  work  may  involve  joint 
site  inspections  to  view  damage  and 
reach  tentative  agreement  on  type  of 
permanent  corrective  work  to  be 
undertaken.  Program  data  should  be 
kept  to  a  minimum,  but  should  be 
sufficient  to  identify  the  approved 
disaster  or  catastrophe  and  to  permit  a 
determination  of  the  eligibility  and 
propriety  of  proposed  work.  If  the  field 
report  is  deterftiined  by  the  FHWA 
Division  Administrator  to  be  of 
sufficient  detail  to  meet  these  criteria, 
additional  program  support  data  need 
not  be  submitted. 

(b)  Project  procedures: 

(1)  Projects  for  permanent  repairs 
shall  be  processed  in  accordance  with 
regular  Federal-aid  procedures  except 
as  modified  herein  or  with  approved 
Certification  Acceptance  procedures 
where  applicable. 

(2)  Simplified  procedures,  including 
abbreviated  plaas  should  be  used  where 
appropriate. 

|FR  Doc.  87-13184  Filed  6-9-67;  8:45  am| 
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NAVAJO  AND  HOP!  INDIAN 
RELOCATION  COMMISSION 

25  CFR  Part  700 

Housing  Benefit  Determination; 
Replacement  Housing  Payments 

MdV  19.  1987. 

AGENCY:  Navajo  and  Hopi  Indian 
Relocation  Commission. 

action:  Interim  final  rule  with  request 
for  comments. 

SUMMARY:  This  rule  amends  the  current 
Commission  procedure  for  determining 
replacement  housing  pursuant  to  Pub.  L 
99-500  which  directed  the  Commission 
to  calculate  housing  benefits  consistent 
with  a  Solicitor's  opinion  of  the 
Department  of  Interior  dated  August  25, 
1986. 


DATES:  Interim  Final  Rule  effective  June 

10.  1987.  Comments  must  be  received  on 

or  before  July  10,  1987. 

ADDRESS:  Comments  may  be  mailed  to 

the  Executive  Director,  Navajo  and  Hopi 

Indian  Relocation  Commission,  P.O.  Box 

KK.  Flagstaff.  Arizona  86002. 

FOR  FURTHER  INFORMATION  CONTACT:  E. 

Susan  Crystal  (Attorney).  Navajo  and 

Hopi  Indian  Relocation  Commission,  at 

(602)  779-2721. 

SUPPLEMENTARY  INFORMATION:  Pub.  L. 
99-500  making  continuing 
appropriations  for  fiscal  year  1987 
included  language  directing  the 
Commission  to  change  its  method  of 
computing  replacement  housing  benefits 
for  those  subject  to  relocation  pursuant 
to  Pub.  L.  93-531,  25  U.S.C.  640d,  ef.  seq. 
The  Appropriations  Bill  provides  that 
"for  certified  eligible  households  for 
whom  a  benefit  level  has  not  been 
determined,  such  level  shall  hereafter  be 
determined  consistent  with  the 
interpretation  of  25  U.S.C.  640d-14 
issued  by  the  Solicitor  of  the 
Department  of  the  Interior  on  August  25. 
1986." 

At  the  present  time,  the  Commission 
practice  is  to  calculate  housing  benefits 
pursuant  to  25  U.S.C.  640d-14  by  adding 
the  value  of  the  improvements  owned  by 
the  relocatee  on  land  from  which  he 
must  move  to  the  amount  allowed  by  25 
U.S.C.  640d-l 4(b)(2).  At  the  present 
time,  this  additional  amount  is  555,000 
for  a  family  of  three  or  less  and  $66,000 
for  a  family  of  four  or  more.  If,  for 
example,  a  family  owns  $5,000  worth  of 
improvements  on  land  partitioned  to  the 
tribe  of  which  they  are  not  members  and 
has  a  family  of  three,  they  would  be 
entitled  to  $55,000  plus  $5,000  for  a  total 
of  $60,000.  These  funds  would  be 
utilized  for  the  purchase  or  construction 
of  their  replacement  home. 

The  Commission's  existing  regulations 
allow  for  a  variety  of  methods  for 
calculating  housing  benefits.  To  clarify 
the  benefit  levels  in  accordance  with  the 
Congressional  directive,  the  Commission 
is  amending  its  existing  interpretive 
regulations.  The  Solicitor's  Opinion  of 
August  25. 1986  was  prepared  at  the 
request  of  the  Assistant  Secretary  for 
Indian  Affairs.  The  1986  Interior 
Appropriations  Bill  (Pub.  L.  99-500) 
provided  funds  to  the  Bureau  of  Indian 
Affairs  to  construct  relocation  homes  on 
lands  acquired  in  Arizona  and  New 
Mexico  for  relocation  purposes.  The 
August  25th  opinion  state  that,  the 
appropriation  benefit  determination 
methodology  under  25  U.S.C.  640d-14  is 
to  take  the  appraisal  value  and  add  only 
that  amount  needed  (up  to  the  statutory 


cap)  to  build  a  replacement  dwelling. 
This  means  that  $55,000  for  a  family  of  3 
or  less  and  $66,000  for  a  family  of  4  or 
more  would  be  the  maximum  amounts 
available  for  decent,  safe  and  sanitary 
replacement  dwellings  from  the 
Commission's  housing  appropriation. 

The  Commission  is  amending  its 
regulations  by  deleting  the  existing  25 
CFR  700.183(a)  and  replacing  it  with  a 
new  section  which  spells  out  the  revised 
method  of  calculating  replacement 
housing  benefits.  The  amount  of  the 
benefit  is  presently  a  maximum  of 
$55,000  for  a  far^ily  of  three  or  less  and 
$66,000  for  a  family  of  four  or  more.  This 
amount  may  be  adjusted  by  the 
Commission  based  on  an  annual  review 
of  housing  costs  pursuant  to  25  U.S.C. 
640-14(b)(2).  The  value  of  the  habitation 
and  improvements  owned  by  a  relocatee 
on  land  partitioned  to  a  tribe  of  which 
he  is  not  a  member  will  be  applied  first 
toward  the  cost  of  a  replacement 
dwelling,  pursuant  to  25  U.S.C.  640d- 
14(b)(2).  An  additional  amount  will  then 
be  added  to  provide  for  the  reasonable 
cost  of  a  decent,  safe,  and  sanitary 
dwelling.  The  total  amount  available  for 
a  replacement  home  will  not  exceed  the 
amount  established  pursuant  to  25 
U.S.C.  640d-14(b)(2).  If  a  relocatee  has 
an  appraisal  that  exceeds  the  amount  of 
replacement  home  benefit  to  which  he  is 
entitled,  he  will  be  paid  the  difference  in 
cash. 

The  Commission  is  publishing  this 
rule  as  an  interim  final  rule  to  become 
effective  upon  publishing  in  the  FR.  This 
is  necessary  because  the  Commission 
has  a  number  of  clients  who  are  ready 
to  select  their  relocation  homes  and  sign 
relocation  contracts.  If  there  is  a  delay, 
the  Commission  may  not  be  able  to 
relocate  its  projected  200  families  during 
F.Y.  1987.  A  number  of  these  families 
have  been  awaiting  benefits  for  as  long 
as  five  years  and  have  no  permanent 
dwelling  while  awaiting  receipt  of  their 
benefits.  It  is  critical  that  the 
Commission  continue  to  proceed  with 
the  relocation  effort. 

Pub.  L.  99-500  provides  that  this 
calculation  shall  be  applied  for  anyone 
who  has  not  yet  had  their  benefits 
determined  by  the  Commission.  The 
Commission  issues  two  letters — a  family 
size  benefit  letter,  and  an  appraisal 
value  letter.  All  relocatees  who  have 
received  both  letters  are  considered  by 
the  Commission  to  have  had  their 
benefits  determined  and  not  covered  by 
this  amended  regulation. 

List  of  Subjects  in  25  CFR  Part  700 

Administrative  practice  and 


procedure.  Conflict  of  interests.  Freedom 
of  Information.  Grant  program — Indians. 
Real  property  acquisition.  Relocation 
assistance. 

PART  700— (AMENDED) 

Accordingly  25  CFR  Part  700  is 
amended  as  follows: 

1.  The  authority  citation  for  Part  700  is 
revised  to  read  as  follows: 

Authority:  Pub.  L.  99-590:  Pub.  L.  93-531.  88 
Slat.  1712  as  amended  bv  Pub.  L.  96-305.  94 
Stat.  929  (25  U.S.C.  640d). 

2.  In  Subpart  E.  §  700.183(a)  is  revised 
to  read  as  follows: 

§  700.183     Determination  of  replacement 
housing  benefit 

(a)  Amount  of  benefit — The 
replacement  housing  benefit  for  a 
certified  eligible  head-of-household  is  an 
amount  not  to  exceed  Fifty-Five 
Thousand  Dollars  ($55,000)  for  a 
household  of  three  or  less  and  not  to 
exceed  Sixty-Six  Thousand  Dollars 
($66,000)  for  a  household  of  four  or  more. 
Subject  to  such  other  requirements  of 
these  regulations  as  may  apply,  the 
replacement  housing  benefit  shall  be 
calculated  as  follows; 

(1)  The  amount  of  the  fair  market 
value  of  the  habitation  and 
improvements  purchased  from  an 
eligible  head-of-household  pursuant  to 
Subpart  B  of  this  part  shall  be  applied 
first  toward  the  cost  of  a  replacement 
dwelling. 

(2)  An  additional  amount  shall  be 
added  to  the  value  of  the  habitation  and 
improvements  to  equal  the  cost  of  a 
decent,  safe,  and  sanitary  replacement 
dwelling. 

(3)  The  total  value  of  the  replacement 
dwelling  shall  not  exceed  the  amount  of 
the  replacement  housing  benefit 
specified  in  paragraph  (a)  of  this  section. 

(4)  In  the  event  the  cost  of  providing  a 
decent,  safe,  and  sanitary  replacement 
dwelling  is  less  than  the  fair  market 
value  of  the  habitation  and 
improvements  purchased  from  an 
eligible  head-of-household  pursuant  to 
Suopart  B  of  this  part,  the  difference 
shall  be  paid  to  that  head-of-household. 


Hawley  Atkinson, 

Chairman,  Navajo  and  Hopi  Indian 
Relocation  Commission. 

[FR  Doc.  87-12734  Filed  6-9-87;  8:45  am) 
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DEPARTMENT  OF  LABOR 

Occupational  Sa(9ty  and  H«aitli 
Adm4nlstratk>n 

29CFR  Part  1952 

Calitornia  State  Ptan;  Resumptton  of 
Concurrent  Federal  Enforcement 

agency:  Department  of  l,<«hur. 
Occupational  Safety  and  (iealth 
Administration  (OSHA). 
ACTION:  Resumption  of  exercise  of 
concurrent  Federal  enforcement 
aiithnrity  in  the  State  of  California. 

SUMMARV:  This  document  provides 
notice  of  the  resumption  of  concurrent 
Federal  enforcement  authority  in 
California  under  section  18(e)  of  the 
Occupational  Safety  and  Health  Act  of 
1970  (hereinafter  called  "the  Act")  (29 
U.S.C.  667(e))  effective  )uly  1.  1987. 
California  Governor  George  Ueukmejian 
has  indicated  his  intention  to  end 
California's  participation  as  a  State  with 
an  OSHA-approved  occupational;  safely 
and  health  plan  effective  June  30, 1987. 
The  effect  and  Tinality  of  the  Governor's 
action  are  under  dispute  in  both  the 
California  State  legislature  and  courts. 
Until  such  time  as  these  issues  are 
resolved,  the  Occupational  Safety  and 
hiealth  Administration  will  assume 
responsibility  for  concurrent 
enforcement  of  Federal  occupational 
safety  and  health  standards  in  all 
private  sector  workplaces  in  the  State  of 
California  beginning  July  1. 1987. 

EFFECTIVE  DATE:  |lliy  1.  19H7 

FOR  FURTHER  MFORMATIOM  COMTACT: 

James  Foster,  Director,  Office  of 
Information  and  Consumer  Affairs, 
Occupational  Safety  and  Health 
Administration,  Room  N3647,  200 
Constitution  Avenue.  NW,  Washington. 
DC,  20210.  Telephone  (202)  523-8148. 

SUPPLEMENTARY  INFORMATION: 

H.u.kground 

Part  1954  of  Title  29,  Code  of  Federal 
Regulations,  sets  out  procedures  under 
section  18  of  the  Act  for  the  evaluation 
and  monitoring  of  State  plans  which 
have  been  approved  under  section  18(c) 
of  the  Act  and  29  CFR  Part  1902.  In 
States  which  have  received  initial  plan 
approval  under  section  18(c).  the  Act 
provides  that  OSHA  "may,  but  shall  not 
be  required  to  "  exercise  Federal 
enforcement  authority  concurrently  with 
the  State.  29  U.S.C.  667(e):  See 
Environmental  Improvement  Division  v. 
Marshall.  661  F.2d  860  (10th  Cir.  1981). 
OSHA  regulations  at  29  CFR  1954.3 
provide  guidelines  and  procedures  for 
the  exercise  of  discretionary  Federal 
enforcement  authority  with  regard  to 
Federal  standards  in  issues  covered 
under  an  approved  State  plan.  In 


accordance  with  J  1954.3(b)  of  those 
regulations.  Federal  enforcement  will 
not  be  exercised  as  to  occupational 
safety  and  health  issues  covered  under  a 
State  plan  when  a  Stntp  is  found  to  be 
"operational."'  A  State  is  considered  to 
be  operational  under  §  1954.3(b)  when  it 
has  provided  for  the  following 
requirements:  enacted  enabling 
legislation:  approved  State  standards;  a 
sufficient  number  of  qualified 
enforcement  personnel;  and  provisions 
for  the  review  of  enforcement  actions.  In 
determining  whether  and  to  what  extent 
a  State  plan  meets  the  operational 
guidelines,  the  results  of  evaluations 
conducted  under  29  CFR  Part  1954  are 
taken  into  consideration.  Once  this 
determination  has  been  made  under 
§  1954.3(f)  of  this  chapter.  OSHA  may 
enter  info  an  agreement  with  the  State 
setting  forth  areas  of  Federal  and  State 
enforcement  responsibility,  and  a 
summary  of  the  agreement  (usually 
referred  to  as  an  "operational  status 
agreement")  is  published  in  the  Federal 
Register. 

The  California  State  occupational 
safety  and  health  plan  was  approved  by 
OSHA  under  section  18(c)  of  the  Act 
and  29  CFR  Part  1902  on  April  24, 1973. 
On  May  1,  1973.  a  notice  was  published 
in  the  Federal  Register  announcing  the 
approval  and  adding  to  29  CFR  Part  1952 
a  new  Subpart  K  which  generally 
described  the  plan.  The  Subpart 
included  a  list  of  the  developmental 
steps  which  the  State  agreed  that  it 
would  accomplish  in  order  to  meet  the 
criteria  for  State  plans  set  forth  in 
55  1902.3  and  1902.4. 

On  September  30,  1975.  upon 
determining  that  the  California  plan  had 
developed  sufficiently  to  warrant  a 
suspension  of  concurrent  Federal 
enforcement  activity.  Federal  OSJiA 
entered  into  an  operational  status 
agreement  with  the  State  of  California. 
Under  the  terms  of  that  agreement. 
OSHA  voluntarily  suspended  the 
application  of  concurrent  Federal 
enforcement  authority  with  regard  to 
Federal  occupational  safety  and  health 
standards  in  all  issues  covered  by  the 
California  plan.  A  Federal  Register 
notice  was  published  on  January  13. 
1978  (41  FR  1904).  announcing  the 
operational  status  agreement  and 
amending  Subpart  K  of  Part  1952  to 
reflect  the  terms  of  the  agreement.  On 
April  30, 1979,  OSHA  and  the  State 
amended  the  1975  agreement  by  signing 
an  addendum  to  clarify  the 
circumstances  under  which  concurrent 
Federal  enforcement  would  be 
exercised,  including  among  other 
circumstances  the  ". . .  reduction  of 
Slate  resources  of  staff  .  .  ."  (addendum 


to  Operational  Stwlus  Agreement, 
Paragraph  4). 

On  Kelirudr\  6.  1987.  Governor  George 
Deukmejian  m  a  letter  to  Secretary  of 
Labor  William  E  Brock  notified  the 
Department  of  Labor  uf  his  intention  to 
discontinue  the  State  of  California's 
occupational  safety  and  health  program 
and  to  voluntarily  withdraw  the 
California  State  plan  under  29  CW. 
1955.3,  effective  June  30, 1987.  Pursuant 
to  that  decision,  preparations  have  been 
made  by  the  State  for  terminating  the 
operation  of  the  State  program.  These 
preparations  have  resulted  in  a 
substantial  reduction  of  staff.  Governor 
Deukmejian  also  informed  Secretary 
Brock  that  funds  for  State  enforcement 
of  occupational  safety  and  health 
standards  in  the  private  sector  would  be 
eliminated  as  of  July  1.  Litigation  is 
pending  in  State  courts  challenging  the 
Governor's  February  6,  1987  letter  of 
intent  and  other  actions  which  have 
been  taken  to  terminate  the  plan.  In 
addition,  the  State  legislature  is 
considering  the  Governor's  propo.oal  as 
part  of  the  budgetary  process.  iTiese 
actions  have  left  the  status  of  the 
California  plan  uncertain 

Exercise  of  Concurrent  Federal  USHA 
Anihnrity  in  (California 

The  Assistant  Secretary  has 
determined  thai  as  a  result  of  the 
uncertainty  as  to  the  status  of  the 
California  plan  as  well  as  the 
substantial  reduction  of  its  staff  and 
resources,  the  California  State  program 
as  of  July  1, 1987,  will  be  unable  to  fully 
or  effectively  exercise  its  enforcement 
authority.  Paragraph  4  of  the  April  30, 
1979,  addendum  to  OSHA's  Operational 
Status  Agreement  with  California 
provides  that  in  such  circumstances, 
resumption  of  Federal  enforcement 
authority  may  occur. 

Therefore,  in  order  to  assure  the 
protection  of  CaUfomia  employees  the 
exercise  of  full  Federal  concurrent 
enforcement  authority  and 
responsibility  will  be  resumed  in 
California  on  July  1, 1987.  Federal 
standards  contained  in  29  CFR  Parts 
1910  (general  industry),  1915  (shipyard 
employment).  1917  (marine  terminals), 
1918  (longshoring),  1919  (gear 
certification),  1926  (construction)  and 
1928  (agriculture)  will  be  enforced  in 
private  sector  employment  in  the  State. 
Federal  OSHA  will  conduct  inspections 
of  private  sector  workplaces  in  the 
State,  including  inspections  in  response 
to  employee  complaints  of  hazardous 
working  conditions,  and  issue  citations 
and  propose  penalties  for  violations  of 
Federal  standards  and  regulations  as 
appropriate.  Contests  will  be  heard  by 


the  Federal  Occupational  Safety  and 
Health  Review  Commission.  Federal 
authority  will  be  exercised  with  regard 
to  complaints  alleging  discrimination 
against  private  sector  employees 
because  of  the  exercise  of  any  right 
afforded  to  the  employee  by  the  Act. 

Complaints  from  private  sector 
employees  of  hazardous  working 
conditions  or  discrimination  for 
exercising  rights  under  the  Act  and  all 
other  inquiries  with  regard  to  Federal 
occupational  safety  and  health 
enforcement  in  the  private  sector  after 
June  30, 1987.  should  be  directed  to  the 
OSHA  Regional  Office  in  San  Francisco, 
at  the  following  address:  Regional 
Administrator,  U.S.  Department  of 
Labor,  OSHA.  Room  11349,  Federal 
Building,  450  Golden  Gate  Avenue.  San 
Francisco,  California,  94102,  Telephone: 
(415)  556-0585. 

Upon  resolution  of  the  administrative, 
legislative  and  judicial  issues  within  the 
State  of  California,  appropriate  further 
Federal  action  will  be  taken  with  regard 
to  the  withdrawal  or  continuance  of  the 
California  State  plan. 

(Sees.  8, 18.  Occupational  Safety  and  Health 
Act  of  1970  (29  U.S.C.  657,  667):  Secretary  of 
Labor's  Order  No.  12-71  (36  FR  87,54).  8-76  (41 
VR  25059),  or  9-63  (48  FR  35736),  as 
applicable) 

Signed  this  5th  day  of  June,  1987,  in 
Washington.  DC. 

juhn  A.  Pendergrass. 

Assistant  Secretary  of  Labor. 

\VV.  Doc.  87-13265  Filed  6-9-87;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  117 
ICGD7-87-11 

Drawbridge  Operation  Regulations; 
Outer  Clam  Bay,  FL;  Correction 

agency:  Coast  Guard,  DOT. 
ACTION:  Final  rule,  correction. 

summary:  This  document  corrects  a 
final  rule  on  drawbridge  requirements 
that  appeared  at  page  9164  in  the 
Federal  Register  of  Monday,  March  23, 
1987  (52  FR  9164).  The  action  is 
necessary  to  correct  an  error  in  the 
numbering  of  a  new  regulation.  The  new 
section  was  identified  incorrectly  as 
117.321;  it  should  have  been  identified  as 
117.323. 

EFFECTIVE  date:  This  regulation  was 
effective  on  April  22.  1987. 

FOR  further  information  CONTACT: 

Mrs.  Zonia  C.  Reyes  (305)  536-4103. 


Correction.  Accordingly,  the  Coast 
Guard  is  correcting  FR  Doc.  87-6214 
appearing  on  pages  9163  and  9164  in  the 
Federal  Register  issue  of  March  23, 1987. 
On  page  9164,  the  text  is  corrected  to 
read  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  Part  117 
continues  to  read  as  follows: 

Authority:  33  US  C.  499;  49  CFR  1.46;  33 
CFR  1.05-1(8). 

2.  Part  117  is  amended  by  adding  a 
new  §  117.323  to  read  as  follows: 

§117.323    Outer  Clam  Bay. 

The  draw  of  the  Clam  Bay  boardwalk 
shall  open  on  signal  between  9  a.m.  and 
5  p.m.,  if  at  least  one-hour  advance 
notice  is  given.  Between  5  p.m.  and  9 
a.m.,  the  draw  will  be  left  in  the  open 
position. 

Dated:  May  26, 1987. 

H.B.  Thorsen. 

Rear  Admiral.  U.S.  Coast  Guard  Commander, 
Seventh  Coast  Guard  District. 

[FR  Doc.  87-12982  Filed  6-&-87;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

[PR  6E3378/R890;  FRL-3215-4) 

Pesticide  Tolerance  for  Metolachlor 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Final  rule. 

summary:  This  rule  establishes  a 
tolerance  for  the  combined  residues  of 
the  herbicide  metolachlor  and  its 
metabolites  in  or  on  the  raw  agricultural 
commodity  tabasco  peppers.  The 
Interregional  Research  Project  No,  4  (IR- 
4)  petitioned  for  this  tolerance. 

EFFECTIVE  DATE:  Effective  on  June  10, 
1987. 

ADDRESS:  Written  objections,  identified 
by  the  document  control  number  (PP 
6E3378/R8901,  may  be  submitted  to: 
Hearing  Clerk  (A-110),  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
By  mail:  Donald  R.  Stubbs,  Emergency 
Response  and  Minor  Use  Section  (TS- 
767C),  Registration  Division, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Rm.  716B,  CM  «2, 1921  Jefferson  Davis 
Highway.  Arlington,  VA  22202  (703- 
557-1806). 


SUPPLEMENTARY  INFORMATION:  EPA 

issued  a  proposed  rule,  published  in  the 
Federal  Register  of  April  15, 1987  (52  FR 
12198).  which  announced  that  the 
Interregional  Research  Project  No.  4  (IR- 
4),  New  Jersey  Agricultural  Experiment 
Station,  P.O.  Box  231,  Rutgers 
University,  New  Brunswick.  NJ  08903, 
had  submitted  pesticide  petition  6E3378 
to  EPA  on  behalf  of  Dr.  Robert  H. 
Kupelian,  National  Director,  IR-4 
Project,  and  the  Agricultural  Experiment 
Station  of  Louisiana  and  the  U.S. 
Department  of  Agriculture. 

The  petitioner  requested  that  the 
Administrator,  pursuant  to  section 
408(e)  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act.  propose  the 
establishment  of  a  tolerance  for  the 
combined  residues  of  the  herbicide 
metolachlor  (2-chloro-A^-(2-ethyl-8- 
methylphenyl)-/V-(2-methoxy-l- 
methylethyljacetamide)  and  its 
metabolites,  determined  as  the 
derivatives,  2-|{2-ethyl-6- 
methylphenyl)aminoJ-l-propanol  and  4- 
(2-ethyl-6-methylphenyl)-2-hydroxy-5- 
methyl-3-morpholinone,  each  expressed 
as  the  parent  compound  in  or  on  the  raw 
agricultural  commodity  tabasco  peppers 
at  0.5  part  per  million  (ppm).  The 
petitioner  proposed  that  this  use  of 
metolachlor  on  tabasco  peppers  be 
limited  to  Louisiana  based  on  the 
geographical  representation  of  the 
residue  data  submitted.  Additional 
residue  data  will  be  required  to  expand 
the  area  of  usage.  Persons  seeking 
geographically  broader  registration 
should  contact  the  Agency's 
Registration  Division  at  the  address 
provided  above. 

There  were  no  comments  or  requests 
for  referral  to  an  advisory  committee 
received  in  response  to  the  proposed 
rule. 

The  data  submitted  in  the  petition  and 
all  other  relevant  material  have  been 
evaluated  and  discussed  in  the  proposed 
rule.  Based  on  the  data  and  information 
considered,  the  Agency  concludes  that 
the  tolerance  will  protect  the  public 
health.  Therefore,  the  tolerance  is 
established  as  set  forth  below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
with  the  Hearing  Clerk,  at  the  address 
given  above.  Such  objections  should 
specify  the  provisions  of  the  regulation 
deemed  objectionable  and  the  grounds 
for  the  objections.  A  hearing  will  be 
granted  if  the  objections  are  supported 
by  grounds  legally  sufficient  to  justify 
the  relief  sought. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 


UM  I 


21954  FedtTdl   Kf«jsU;r  /  Vol.  52.  No.  Ill   /  Wednesday,  [une  10,  1987  /  Rules  and  RegiHations 


Federal  Register  /  Vol.  52,  No.  Ill   /  Wednesday.  June  10.  1987  /  Rules  and  Regulations  21955 


requirements  of  section  3  of  Executive 
Orderl2291. 

Pursuant  to  the  requirements  of  the 
Regulalory  Flexibility  Act  (Pub.  L.  96- 
354.  94  Stat.  1164,  5  U.S.C.  601-612).  the 
Administrator  has  determined  that 
n  Kulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
I  he  Federal  Register  of  May  4,  1961  (46 
FR  24950). 
(Sec.  408(d).  68  Stat.  512  (21  U.S.C.  346a(d)).) 

List  of  Subjects  in  40  CFR  Part  186 

Administrative  practice  and 
procedure.  Agricultural  commodities. 
Pesticides  and  pests.  Reporting  and 
recordkeeping  requirements. 

Dated:  May  2S.  1987 
Douglas  O.  Campt, 

Dirfitor.  Off  UP  r>f  Pfsticide  Programs. 

PART  180— ( AMENDED! 

Therefore.  Part  180  is  amended  as 
follows: 

1.  The  authority  citation  for  Part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  34tt« 

2.  Section  180.368  is  amended  by 
removing  the  entry  for  "peppers, 
chili  .  .  .  0.5"  from  the  fable  in 
paragraph  (a),  by  revising  the 
introductory  paragraphs  to  the  list  of 
commodities  in  paragraphs  (a)  and  (b). 
and  by  adding  paragraph  (c),  to  read  as 
follows: 

?  180  368     Metolachlor;  foterancss  tor 
residues 

(a)  Tulerances  are  established  for  the 
combined  residues  of  the  herbicide 
metolachlor  (2-chloro-N-(2-ethyl-6- 
methylphenyl)-A/-(2-methoxy-l- 
methylethyl)acetamide)  and  its 
metabolites,  determined  as  the 
derivatives,  2-l(2-elhyl-6- 
methylphenyl)aminol-l-propanol  and  4- 
(2-ethyl-6-methylphenyl)-2-hydroxy-5- 
methyl-3  morpholinone,  each  expressed 
as  the  parent  compound  in  or  on  the 
following  raw  agricultural  commodities: 
*         *         •         *         • 

(b)  Tolerances  are  established  for 
indirect  or  inadvertent  residues  of 
metolachlor  in  or  on  the  followmg  raw 
agricultural  commodities  when  present 
therein  as  a  result  of  the  application  of 
metolachlor  to  growing  crops  listed  in 
paragraph  (a)  of  this  section  to  read  as 

follows: 

***** 

(c)  Tolerances  with  regional 
registration  as  defined  in  i  180.1lnJ  are 


established  for  the  combined  residues  of 
the  herbicide  metolachlor  and  its 
metabolites  in  or  on  the  following  raw 
agricultural  commodities: 


P6|)(Mrt.cM 
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FtOERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  64 

ICC  Docket  85-229,  Ptwse  U.  FCC  87-1021 

Comnion  Carrier  Services; 
Replacement  of  Structural  Separation 
With  Nonstructural  Safeguards  for  tfie 
Provision  of  Enhianced  Services 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Memorandum  Opinion  and 
Order  Denial  of  petition  for 
reconsideration. 

summary:  The  Commission  acted  on 
petitions  seeking  reconsideration  or 
clarification  of  various  aspects  of  the 
Third  Computer  Inquiry  Phase  I  Order, 
which  replaced  the  structural  separation 
requirements  of  Computer  11  with 
nonstructural  safeguards  for  the 
enhanced  service  operations  of  AT&T 
and  the  BOCs 

FOR  FURTHER  INFORMATION  CONTACT: 

W'lllidm  F.  Mrther,  Hniicy  Hini  Program 
Planning  Division.  Common  Carrier 
Bureau  (202)  632-4<i-»-' 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Third 
Computer  Inquiry  Memorandum 
Opinion  and  Order  on  Reconsideration, 
CC  Docket  85-229.  adopted  March  26, 
1987.  and  released  April  1987.  The 
initiating  document  for  this 
Memorandum  Opinion  and  Order  is  the 
Third  Computer  Inquiry  Report  and 
Order  (Phase  I).  CC  Docket  85-229.  104 
FCC  2d  956,  released  |une  16, 1986  (51 
FR  24350:  July  3.  1986). 

The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (Room  230). 
1919  M  Street,  NW..  Washington,  DC. 
The  complete  text  of  this  deasion  also 
may  be  purchased  from  tlie 
Commission's  copy  contractors. 
International  Transcription  Service. 
(202)  857-380a  2100  M  Street,  NW..  Suite 
140.  Washington,  DC  20037. 


Summ.irv  of  Vf(>m(7r;indvim  Opinion  and 
Order  on  Reconsideration 

On  lune  16, 1986.  the  Federal 
Communications  Commission  (the 
Commission)  released  a  Report  and 
Order  (the  Phase  I  Order)  in  the  Third 
Computer  Inquiry  (Computer  111).  The 
Phase  1  Order  established  requirements 
for  replacing  the  structural  separation 
requirements  adopted  in  Computer  II 
with  nonstructural  safeguards,  including 
Comparably  Efficient  Interconnection 
(CEI)  and  Open  Network  Architecture 
(ONA).  for  the  enhanced  services 
operations  of  AT&T  and  the  Bell 
Operating  Companies  (BOCs). 

In  response  to  petitions  for 
reconsideration  and  clarification  of  the 
Phase  I  Order,  the  Commission  released 
a  Memorandum  Opinion  and  Order  on 
Reconsideration  (the  Reconsideration 
Order)  on  April  1987. 

In  the  Reconsideration  Order,  the 
Commission  determined  that  while 
AT&T  is  required  to  file  a  modified  ONA 
plan  on  February  1. 1988,  it  is  not 
required  to  implement  the  type  of 
unbundling  specified  by  the  ONA 
requirements  in  the  Phase  I  Order,  but 
may  rely,  on  service-specific  CEI  plans 
for  integrated  or  collocated  enhanced 
and  basic  services. 

The  Commission  affirmed  the  review 
process  of  the  Phase  I  Order  for  the  CEI 
and  ONA  plans  filed  by  the  carriers.  It 
also  clarified  that  the  filing  of  ONA 
plana  is  mandatory,  not  optional,  for 
AT&T  and  the  BOCs,  and  that  the 
geographic  coverage  of  CEI  plans  for 
specific  enhanced  services  may  be 
limited  to  the  area  in  which  a  carrier  is 
offenng  such  sei'vices.  The  Commission 
further  clarified  that  the  CEI/ONA 
access  standard  remains  "full  technical 
e'ludlity."  but  that  "equality  as 
perceived  by  end  users  "  is  a  key  factor 
in  fulfilling  that  standard. 

The  Commission  affirmed  the  criteria 
established  in  the  Phase  I  Order  for 
determining  the  initial  set  of  key  DSEs, 
and  clarified  that  initial  sets  of  key  BSEs 
may  be  deployed  over  limited 
geographic  areas.  The  Commission 
determined  that  an  initial  set  of  key 
BSEs  must  be  implemented  within  one 
year  of  approvalof  a  carrier's  ONA 
plan.  It  further  held  that  carriers  must 
specify  in  their  ONA  plans  their 
schedules  and  procedures  for  the 
implementation  of  a  full  set  of  BSEs 
including  the  deployment  of  BSEs 
throughout  their  service  areas.  The 
Commission  also  clarified  that 
unbundled  BSEs.  as  well  as  the 
unbundled  basic  services  for  service- 
specific  CEI,  may  be  designed  only  to 
address  the  needs  of  enhanced  service 


providers.  However,  such  BSEs  and  CEI 
services  tariffed  in  the  interstate 
jurisdiction  must  be  available  to  any 
customer  for  any  use.  The  Commission 
did  not  preempt  the  states,  from 
imposing  customer  or  use  restrictions  on 
intrastate  BSEs  or  CEI  services. 

The  Commission  affirmed  CEI/ONA 
pricing  requirements  of  the  Phase  I 
Order,  but  did  not  preempt  the  states 
with  regard  to  the  pricing  of  such  basic 
services. 

The  Commission  affirmed  its 
preemptive  detariffing  of  enchanced 
services  adopted  in  Computer  II,  as  well 
as  its  actions  in  the  Phase  I  Order  that 
preempt  the  states  from  (a)  imposing 
separate  subsidiary  requirements  on  the 
enhanced  service  operations  of  AT&T 
and  the  BOCs  and  (b)  imposing 
nonstructural  safeguards  that  are 
inconsistent  with  the  Computer  III 
safeguards. 

Ordering  Clauses 

It  is  hereby  ordered,  that  the  Request 
to  Exceed  Page  Limitation  of 
Southwestern  Bell  is  granted. 

It  is  further  ordered,  that  pursuant  to 
47  U.S.C.  151,  154(i)  and  (j),  201,  202,  203, 
205,  218,  and  405.  and  5  U.S.C.  553,  the 
Petitions  for  Reconsideration  and 
Clarification  filed  in  this  proceeding  are 
denied,  except  as  provided  herein. 
William  ).  Tricarico, 
Secretary. 

(FR  Doc.  87-13244  Filed  6-9-87;  8:45  amj 
BILLING  COOE  6712-01-M 


47  CFR  Part  73 

(MM  Docket  No.  86-294;  RM-5029.  RM- 

5155,  RM-55601 

Radio  Broadcasting  Services; 
Biackshear,  Folkston  and  Richmond 
Hill.  GA 

agency:  Federal  Communications 

Cunimission. 

action:  Final  rule. 

SUMMARY:  This  document  allots  Channel 
286A  to  Richmond  Hill.  Georgia,  at  the 
request  of  Ebony  Broadcasting  Company 
(RM-5155),  and  allots  Channel  222A  to 
Folkston.  Georgia,  in  response  to  a 
counterproposal  filed  by  Folkston 
Broadcasters.  Inc.  (RM-5560).  The 
petition  filed  by  Mattox-Guest,  Inc., 
proposing  to  substitute  Channel  286C2 
for  Channel  285A  at  Biackshear. 
Georgia,  and  modify  its  Class  A  license 
for  Station  WKUB(FM),  is  denied  (RM- 
5560).  With  this  action,  this  proceeding 
is  terminated. 

DATES:  July  20,  1987.  The  window  period 
for  filing  applications  on  Channel  286A 
at  Richmond  Hill  and  Channel  222A  at 


Folkston  will  open  on  July  21, 1987,  and 
close  on  August  19, 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Montrose  H.  Tvree.  M.iss  Media  Bureau, 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  86-294, 
adopted  April  24, 1987,  and  released 
June  5, 1987.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street  NW., 
Washington,  DC.  "The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors, 
International  Transcription  Service, 
(202)  857-3800.  2100  M  Street  NW.,  Suite 
140.  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part73— fAMENDEDl 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303. 

§73.202     I  Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  is  amended  for  Georgia,  by 
adding  Richmond  Hill,  Channel  286A, 
and  Folkston,  Channel  222A. 

Federal  Communications  Commission. 

Bradley  P.  Holmes, 

Chief,  Policy  and  Rules  Division.  Mass  Media 
Bureau.  ^ 

[FR  Doc.  87-13230  Filed  6-9-87;  8:45  am) 
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47  CFR  Part  73 

I  MM  Docket  No.  86-134;  RM  -5144,  RM- 

55201 

Radio  Broadcasting  Services;  DeKalb 
and  Mt.  Morris,  IL 

agency:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  (1)  allots 
Channel  235A  to  DeKalb,  Illinois,  as  a 
second  FM  service  with  a  site  restriction 
11.3  kilometers  west  of  the  city  at  the 
request  of  Peggy  Jo  Martis;  and  (2)  allots 
Channel  263A  to  Mt.  Morris,  Illinois, 
with  a  site  restriction  8.7  kilometers 
northeast,  in  response  to  a 
counterproposal  filed  by  Hometown 
Communications,  Inc.  With  this  action, 
this  proceeding  is  terminated. 

DATES:  Effective  Date:  July  20. 1987.  The 
window  period  for  filing  applications 


will  open  on  July  21, 1987,  and  close  on 
August  19. 1987. 

FOR  FURTHER  INFORMATION  COffTACT: 

Montrose  H  Tyree  Mass  Media  Bureau. 
(202)  634-6530.' 

SUPPLEMENTARY  INFORMATION:  This  is  a 

summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  86-134. 
adopted  May  5, 1987,  and  released  June 
5, 1987.  The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (Room  230), 
1919  M  Street,  NW.,  Washington.  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractors, 
International  Transcription  Service, 
(202)  857-3800,  2100  M  Street.  NW.,  Suite 
140,  Washington.  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  braodcasting. 

Part  73— (AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303. 

§  73.202    [Amended] 

2.  In  §  73.202(b),  the  Table  of  FM 
Allotments  is  amended  in  the  entry  for 
DeKalb,  Illinois,  by  adding  Channel 
235A,  and  for  Mt.  Morris,  Illinois,  by 
adding  Channel  263A. 

Federd!  Cominunications  Commission. 
Mark  N.  Lipp, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
[FR  Doc.  87-13235  Filed  6-*-87;  8:45  am] 
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47  CFR  Part  73 

IMM  Docket  No.  86-331;  RM-5471;  RM- 
5614] 

Radio  Broaocasting  Services;  Corinth, 
Hadley,  Queensbury,  NY 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  allocates 
Channel  289B1  to  Queensbury,  New 
York,  as  the  community's  first  local  FM 
service,  at  the  request  of  Bradmark 
Broadcasting  Company.  Channel  289B1 
can  be  allocated  to  Queensbury  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  with  a  site  restriction  of 
19.5  kilometers  (12.1  miles)  south  to 
avoid  a  short-spacing  to  the  application 
of  Station  CFGL-FM.  Channel  289C1, 
Laval,  Quebec,  Canada.  The  request  of 
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Jedco  Broadcasting  Corporation  to 
substitute  Channel  289B1  for  Channel 
228A  at  Corinth.  New  York,  and  to 
modify  the  license  of  its  Station  WSCG- 
FM,  is  denied.  Channel  228A  is 
reallocated  from  Hadley,  New  York,  to 
Corinth,  to  reflect  its  actual  use  there  by 
Station  WSCG-FM.  Canadian 
concurrence  in  these  allotments  has 
been  received.  With  this  action,  this 
proceeding  is  terminated. 
dates:  Effective  date:  July  20, 1987.  The 
wmdow  period  for  filing  applications  for 
Channel  289B1  at  Queensbury  will  open 
on  July  21, 1987.  and  close  on  August  19, 
1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Leslie  K.  Shapiro,  Mass  Media  Bureau. 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  ThiS  iS  a 

.suiniii.iiy  of  the  Coniinission's  Report 
and  Order.  MM  Docket  No.  86-331. 
adopted  May  14, 1987,  and  released  June 
5, 1987.  The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (Room  230), 
1919  M  Street,  NW..  Washington.  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractors. 
International  Transcription  Service, 
(202)  857-3800,  2100  M  Street,  NW.,  Suite 
140,  Washington.  DC  20037. 

List  of  Subjects  in  47  CFR  Fart  73 

Radio  broadcasting. 

PART  73— iAMENDEDl 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U  S  C.  154.  303. 

§73.202     I  Amended  I 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  for  New  York  is  amended  by 
adding  Channel  289B1,  Queensbury. 
Channel  228A,  Corinth,  and  removing 
Channel  228A,  Hadley. 

Hradley  P.  Holmes. 

Chief.  Policy  and  Rules  Division,  Mass  Media 
Bureau. 

|KR  Doc  87-13232  Filed  6-9-87;  8:45  am) 
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47  CFR  Part  73 

I  MM  Docket  No.  86-389;  RM-53531 

Radio  Broadcasting  Services; 
Honeoye  Falls,  NY 

AGENCV:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 


SUMMARY:  This  document  allocates 
Channel  297A  to  Honeoye  Falls,  New 
York,  as  the  community's  first  local  FM 
service,  at  the  request  of  Monroe- 
Livingston  Radio  Ltd.  Channel  297A  can 
be  allocated  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  1.3  kilometers  (0.8  miles) 
northeast  to  avoid  a  short-spacing  to 
Station  WUWU,  Channel  299, 
Wethersfield,  New  York.  The 
Commission  has  advised  Emmy  Hahn 
Limited  Partnership,  an  applicant  for 
Channel  294A  at  Irondeqoit,  New  York 
(ARN-«6n26MS)  that  it  has  improperiy 
selected  a  transmitter  site  which 
conflicts  with  this  allotment.  Canadian 
concurrence  in  the  allocation  of  Channel 
297A  at  Honeoye  Falls  has  been 
received.  With  this  action,  this 
proceeding  is  terminated. 

dates:  Effective  Date:  July  20. 1987.  The 
window  period  for  filing  applications  for 
open  on  July  21. 1987,  and  close  on 
August  19, 1987. 

FOR  FURTHER  INFORMATION  CONTACT 

Leslie  K.  Shapiro.  Mass  Media  Bureau, 
(202)  634-6530. 

SUPPI.EMENTARY  INFORMATION:  This  is  a 
sunmuiry  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  85-389, 
adopted  May  18, 1987.  and  released  June 
5. 1987.  The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (Room  230), 
1919  M  Street,  NW..  Washington,  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractors. 
International  Transcription  Service, 
(202)  857-3800,  2100  M  Street,  NW..  Suite 
140,  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcastioR. 

PART  73— I  AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U  S.C.  154.  303. 

§73.202  I  Amended  I 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  for  New  York  is  amended  by 
adding  Honeoye  Falls.  Channel  297A. 
Mark  N.  Lipp, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division.  Mass  Media  Bureau. 

|FR  Doc  87-13231  Filed  fr-9-87;  8:45  am.) 
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47  CFR  Part  73 

|MM  Docket  No  86-360;  RM-53131 

Radio  Broadcasting  Services;  Hope 

Mills.  NC 

agency:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 


summary:  This  document  allocates 
Channel  278A  to  Hope  Mills.  NC.  as  the 
community's  first  local  FM  service,  at 
the  request  of  Cecil  L.  Boddie  and  James 
Christopher  Parham  Frank  and  John 
Gilmer  Dawson  III.  Channel  278A  can  be 
allocated  to  Hope  Mills  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements  with  a 
site  restriction  of  3.8  kilometers  (2.4 
miles)  east  to  avoid  a  short-spacing  to 
Station  WSOC-FM,  Channel  279, 
Charlotte,  NC.  With  this  action,  this 
proceeding  is  terminated. 

dates:  Effective  Date:  July  20,  1987.  The 
window  period  for  filing  applications 
will  open  on  July  21,  1987,  and  close  on 

August  n  lOfl- 

FOR  FURTHER  INFORMATION  CONTACT: 

Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  86-360, 
adopted  May  5, 1987,  and  released  June 
5. 1987.  The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (Room  230), 
1919  M  Street.  NW.,  Washington,  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractors. 
International  Transcription  Service, 
(202)  857-3800,  2100  M  Street,  NW.,  Suite 
140.  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

R,i(iio  broadcastinK. 

PART  73— (AMENDED) 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U  S  C  154,  303. 

§  73.202(b)    (Amended! 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  for  North  Carolina  is 
amended  by  adding  Hope  Mills,  Channel 
278A. 

Mark  N.  Lipp, 

Chief,  Allocations  Brahch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

|FR  Doc.  87-13233  Filed  6-9-87;  8;45  am) 
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47  CFR  Part  73 

I  MM  Docket  No.  86-65;  RM-5138J 

Radio  Broadcasting  Services; 
Havelock.  NC 

agency:  Federal  Communications 

Conimission 

ACTION:  Final  rule. 


SUMMARY:  This  document  substitutes 
Channel  286C2  for  Channel  285A  at 
Havelock,  North  Carolina,  at  the  request 
of  Musicradio  of  North  Carolina,  Inc. 
and  modifies  its  license  for  Station 
WMSQ(FM)  to  specify  operation  on  the 
higher  powered  channel.  Channel  286C2 
can  be  allocated  to  Havelock  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  with  a  site  restriction  of 
16.7  kilometers  (10.4  miles)  southeast  to 
avoid  a  short-spacing  to  Station  WDCG 
at  Durham,  North  Carolina.  This 
substitution  of  channels  is  conditioned 
on  the  outcome  of  a  pending  appeal  filed 
by  Marine  Broadcasting  Corp.  before  the 
D.C.  Circuit  Court  of  Appeals  to 
substitute  Channel  287C2  for  Channel 
288A  at  Jacksonville,  North  Carolina, 
and  the  substitution  of  channels 
allocated  to  Fairbluff  and  Wilmington, 
North  Carolina,  in  MM  Docket  84-231, 
Marine  Broadcasting  Corp.  v.  FCC  and 
USA.  Case  No.  86-1536.  With  this  action, 
this  proceeding  is  terminated. 

EFFECTIVE  DATE:  July  20.  1907 

FOR  FURTHER  INFORMATION  CONTACT: 

Leslie  K.  Shapiro.  Mass  Media  Bureau, 
(202)  634-65.30. 

SUPPLEMENTARY  INFORMATION:  This  is  a 

summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  86-65, 
adopted  May  6. 1987.  and  released  June 
5, 1987.  The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (Room  230), 
1919  M  Street  NW.,  Washington,  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractors. 
International  Transcription  Service, 
(202)  857-3800.  2100  M  Street,  NW.,  Suite 
140.  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 
Radio  broadcasting. 

PART  73— [AMENDED) 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

AUTHORITY:  47  II  S  C    154.  303. 

§  73.202(b)    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  for  Havelock,  North 


Carolina,  is  amended  by  removing 
Channel  285A  and  adding  Channel 
286C2. 
Mark  N.  Lipp, 

Cfiief.  Allocations  Branch.  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
(PR  Doc.  87-13234  Filed  6-9-87:  8:45  am] 
BILLING  COOE  6712-01-M 


47  CFR  Part  73         . 

IMM  Docket  No.  86-204;  RM-5249,  RM- 

55181 

Radio  Broadcasting  Services;  Sullivan 
and  Henniker,  NH 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  allocates 
Channel  256A  to  Henniker.  NH.  as  the 
community's  first  local  FM  service,  at 
the  request  of  Clark  Smidt.  Channel 
256A  can  be  allocated  to  Henniker  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  without  a  site  restriction. 
Canadian  concurrence  in  the  allocation 
has  been  received  since  Henniker  is 
located  within  320  kilometers  (200  miles] 
of  the  U.S.-Canadian  border.  The 
conflicting  request  of  Gary  M,  Kenny  to 
allocate  Channel  256A  to  SuUivan,  NH, 
as  the  community's  first  local  FM 
service,  is  denied.  With  this  action,  this 
proceeding  is  terminated. 
DATES:  Effective  date:  July  20, 1987.  The 
window  period  for  filing  applications 
will  open  on  July  21, 1987,  and  close  on 
August  19. 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 

summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  86-204, 
adopted  May  5. 1987.  and  released  June 
4, 1987.  The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (Room  230), 
1919  M  Street,  NW.,  Washington,  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractors, 
International  Transcription  Service, 
(202)  857-3800,  2100  M  Street,  NW.,  Suite 
140,  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 
Authority:  47  U.S.C.  154.  303. 


§  73.202(b)    lAmendMl] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  for  New  Hampshire  is 
amended  by  adding  Henniker,  Channel 
256A. 
Bradley  P.  Holmes, 

Cfiief.  Policy  and  Rules  Division,  Mass  Media 
Bureau. 

[FR  Doc.  87-13237  Filed  6-&-87;  8:45  am] 

BILLING  COOC  6712-01-M 


47  CFR  Part  73 

IMM  Docket  No  86-262:  RM-5295;  RM- 

53441 

Radio  Broadcasting  Services;  Cape 
Vincent.  NY 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  rule. 

summary:  This  document  allocates 
Channel  274A  to  Cape  Vincent,  New 
York,  as  the  community's  first  local  FM 
service,  as  requested  by  Timothy  J. 
Martz.  Channel  274A  can  be  allocated 
with  a  site  restriction  of  6.1  kilometers 
(3.8  miles)  south  to  avoid  a  short- 
spacing  to  Station  CBOF-FM,  Ottawa, 
Ontario,  Canada.  Channel  234A  cannot 
be  allocated  as  Cape  Vincent's  second 
local  FM  service,  as  requested  by  Mars 
Hill  Broadcasting  Company,  Inc.,  since  it 
conflicts  with  a  previously  filed 
Canadian  request  to  allocate  Channel 
233A  to  Brookville,  Ontario,  Canada. 
Canadian  concurrence  in  the  allocation 
of  Channel  274A  has  been  received. 
With  this  action,  this  proceeding  is 
terminated. 

dates:  Effective  date  July  20.  1987.  The 
window  period  for  filing  applications 
will  open  on  July  21, 1987,  and  close  on 
August  19, 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro.  Mass  Media  Bureau, 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  86-7^2, 
adopted  May  4, 1987,  and  released  June 
4, 1987.  The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (Room  230), 
1919  M  Street,  NW.,  Washington,  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractors. 
International  Transcription  Service, 
(202)  857-3800.  2100  M  Street.  NW.,  Suite 
140,  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 
Radio  broadcasting. 
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PART  73— I  AMENDED! 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303. 

§  73.202(b)     I  Amended  I 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  for  New  York  is  amended  by 
adding  Cape  Vincent,  Channel  274A. 

Mark  N.  Lipp. 

Chief,  Allocations  Branch.  Policy  and  Rules 
Division.  Mass  Medio  Bureau. 

\VR  Doc.  87-13238  Filed  6-9-87;  8:45  am) 
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47  CFR  Part  73 

IMM  Docket  No   86   1?7   RM-53331 

Hjdio  Broadcasting  Services;  Sarles, 

ND 

AGENCY:  Federal  Communications 
Commission. 

action:  Final  rule. 

summary:  At  the  request  of  Timothy  J. 
Martz.  this  document  allocates  Channel 
290  to  Sarles,  North  Dakota,  as  the 
community's  first  local  FM  service. 
Channel  290  can  be  allocated  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  without  the  imposition  of  a 
site  restriction.  Canadian  concurrence 
has  been  received  since  Sarles  is 
located  within  320  kilometers  (200  miles) 
of  the  U.S.-Canadian  border.  With  this 
Hction.  this  proceeding  is  terminated. 

dates:  Effective  July  20.  1987;  The 
window  period  for  filing  applications 
will  open  on  July  21. 1987.  and  close  on 
August  19, 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Leslie  K,  Siiapiro,  Mass  Media  Bureau, 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  ThiS  iS  a 

sumiiuiiy  ui  the  Commission's  Report 
and  Order,  MM  Docket  No.  86-327, 
adopted  May  5,  1987,  and  released  June 
4,  1987.  The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (Room  230), 
1919  M  Street,  NW,  Washington.  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractors. 
International  Transcription  Service, 
(202)  857-3800.  2100  M  Street.  NW.  Suite 
140.  Washington.  DC  20037. 


List  of  Subjects  in  47  CFR  Fart  73 

Radio  broadcasting. 
PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U  S  C  154,  303. 

§73.202    (Ammxted) 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  for  North  Dakota  is  amended 
by  adding  Sarles.  Channel  290. 

Mark  N.  Lipp. 

Chief.  Allocations  Branch.  Policy  and  Rules 

Division.  Mass  Media  Bureau. 

|FR  Doc.  87-13239  Filed  6-9-87;  8:45  am) 

BILLING  cooc  triz-oi-M 

DEPARTMENT  OF  COMMERCE 

N.Ttional  Oceanic  and  Atmospheric 

Administration 

50  CFR  Part  67b 

{Docket  No  61225-70521 

Groundfish  of  the  Bering  Sea  and 
Aleutian  Islands  Area 

AGENCY  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
action:  Notice  of  inseason  adjustment. 

sumnmary:  NOAA  announces  the 
apportionment  of  amounts  of  Alaska 
groundfish  to  the  joint  venture 
processing  (JVP)  portion  of  the  domestic 
annual  harvest  (DAH)  under  provisions 
of  the  Fishery  Management  Plan  for  the 
Croundfish  Fishery  of  the  Bering  Sea 
and  Aleutian  Islands  Area  (FMP). 
Groundfish  are  apportioned  according  to 
the  regulations  implementing  the  FMP. 
The  intent  of  this  action  is  to  assure 
optimum  use  of  these  groundfish  by 
allowing  the  domestic  fishery  to  proceed 
without  interruption. 
dates:  Effective  June  5. 1987. 
Comments  will  be  accepted  through 
June  22, 1987. 

ADDRESS:  Comments  should  be  mailed 
to  Robert  W.  McVey,  Director,  Alaska 
Region.  National  Marine  Fisheries 
Service.  P.O.  Box  1668.  Juneau.  AK 
99802.  or  be  delivered  to  Room  453. 
Federal  Building,  709  West  Ninth  Street, 
Juneau,  Al.isk.i 

FOR  FURTHER  INFORMATION  CONTACT: 

Janet  E.  Smoker  (Resource  Management 

Specialist  NMFS).  w:'  586  7230. 

SUPPLEMENTARY  INFORMATION:  The  FMP 

governs  the  groundfish  fishery  in  the 
exclusive  economic  zone  under  the 
Magnuson  Fishery  Conservation  and 
Management  Act.  The  FMP  was 
developed  by  the  North  Pacific  Fishery 
Management  Council  (Council)  and 


implemented  by  rulef  appearing  at  50 
CFR  611.93  and  Part  675.  The  total 
allowable  catches  (TACs)  for  various 
groundfish  species  are  apportioned 
initially  among  DAH,  reserves,  and  total 
allowable  level  of  foreign  fishing 
(TALFF).  The  reserve  amount,  in  turn,  is 
to  be  apportioned  to  DAH  and/or 
TALFF  during  the  fishing  year,  under  50 
CFR  611.93(c)  and  675.20(b).  As  soon  as 
practicable  after  April  1.  June  1.  August 
1  and  on  such  other  dates  as  are 
necessary,  the  Secretary  of  Commerce 
apportions  to  DAH  all  or  part  of  the 
reserve  that  he  finds  will  be  harvested 
by  U.S.  vessels  during  the  remainder  of 
the  year,  except  that  part  or  all  of  the 
reserve  may  be  withheld  if  an 
apportionment  would  adversely  affect 
the  conservation  of  groundfish  resources 
or  prohibited  species.  No  action  was 
scheduled  for  the  April  1  date  because 
no  need  for  adjustment  to  the  initial 
specifications  was  apparent  at  that  time. 
The  initial  specifications  of  domestic 
annual  processing  (DAP)  and  JVP  (both 
components  of  DAH)  for  1987  were 
based  in  part  on  the  projected  needs  of 
the  U.S.  industry  as  assessed  by  a  mail 
survey  sent  by  the  Regional  Director  to 
fishermen  and  processors  in  November 
1986.  The  results  of  the  survey  indicated 
that  the  total  DAH  capacity  for  pollock 
in  the  Bering  Sea  subarea  exceeded  the 
TAC.  After  the  fifteen  percent  of  TAC 
was  placed  in  the  non-specific  reserve, 
as  required  at  §  675.20(a)(3).  the  initial 
specifications  for  Bering  Sea  pollock 
were  determined  as  follows:  for  DAP. 
189.987  mt;  and  for  JVP.  the  remainder. 
830,013  mt  (52  FR  785,  January  9.  1987). 
On  January  1,  JVP  was  supplemented 
by  18,339  mt  of  the  non-specific  reserve, 
and  TALFF  by  10.071  mt  of  the  non- 
specific reserve,  including  5.000  mt  to 
the  Bering  Sea  pollock  TALFF.  to 
provide  bycatch  in  foreign  fiatfish 
fisheries.  On  May  15,  JVP  was 
supplemented  by  100,000  mt  from  the 
271,590  mt  non-specific  reserve,  reducing 
the  non-specific  reserve  to  171,590  mt. 
(52  FR  18367). 

Table  1  —Bering  Se*/Aleutian  Islands 
Reapportionments  of  TAC 


Currant 

Th« 
acMn 

Ravaad 

Poltock    (Beong  Se«  Sob- 
area)  DAP 

189.967 

930.013 

SuOOO 

418.018 

1.348.040 

64.352 

171.560 

189  967 

TAC  >  1.200.000.  JVP  ..     .. 

+  75X100 

1  005  013 

EV  >  1.200.000  TALFF 

5000 

Tot* 
(TAC  =  2.000.000) 

DAP     

+  75.000 

416018 

JVP   

TALFF ..._ 

1.423.040 
64  352 

Reaarvaa 

-75.000 

96.590 

The  following  actions  are  taken  by 
this  notice  to  reapportion  specifications 
in  the  BSA  fisheries. 

To  the  BSA-JVP 

In  the  Bering  Sea  subarea.  65  U.S. 
catcher  boats  delivering  fish  to  33 
foreign  processors  continue  to  conduct 
directed  fisheries  on  pollock.  To  provide 
for  continued  JVP  fishing  in  the  Bering 
Sea  for  pollock.  75,000  mt  of  the  non- 
specific reserve  is  apportioned  to  the 
Bering  Sea  pollock  JVP.  This  is  the 
maximum  reserve  amount  that  can  be 
apportioned  to  the  pollock  TAC  without 
resulting  in  a  TAC  greater  than  the 
equilibrium  yield  (EY).  When  the  pollock 
JVP  is  taken,  current  regulations  require 
that  all  joint  venture  vessels  discard 
pollock  in  the  same  manner  as 
prohibited  species.  The  Regional 
Director  estimates  that  the  entire 
pollock  JVP  could  be  taken  by  the 
directed  pollock  fishery  by  mid-June. 
Thus,  pollock  taken  in  joint  venture 
fisheries  for  other  groundfish  species 
would  be  wasted  for  the  remaining  half- 
year.  In  order  to  prevent  such  wastage 
and  encourage  the  full  utilization  of  all 
pollock  harvested,  the  Secretary  is 
providing  only  55.000  mt  of  the  reserve 
apportionment  for  harvest  in  the 
directed  pollock  joint  venture  fishery. 
The  Regional  Director  estimates  that  the 
additional  amount  will  be  taken  by  June 
6.  1987. 

The  Regional  Director  estimates  that 
the  remaining  JVP  tonnage  of  groundfish 


target  species  other  than  pollock  would 
require  a  bycatch  amount  of  20.000  mt  of 
pollock.  Therefore,  the  remaining  20.000 
mt  of  the  75,000  non-specific  reserve  is 
apportioned  to  the  Bering  Sea  pollock 
JVP  in  accordance  with  50  CFR 
675.20(b)(l)(i)  on  the  condition  that  it  be 
used  only  for  bycatch  in  JVP  fisheries 
that  continue  to  conduct  directed 
fisheries  on  species  other  than  pollock 
in  the  Bering  Sea  subarea  after  June  6. 
Thus,  U.S.  vessels  participating  in  joint 
ventures  may  continue  fishing  for  other 
groundfish  species  after  June  6  and 
retain  pollock  provided  that  their  take  of 
pollock  does  not  exceed  20  percent  of 
their  take  as  defined  at  50  CFR  675.2. 

This  apportionment  does  not  result  in 
overfishing  of  the  pollock  stock,  as  the 
resulting  TAC  is  1.2  million  mt,  equal  to 
the  equilibrium  yield  (EY). 

Comments  and  Responses 

In  accordance  with  50  CFR  611.92(c) 
and  675.20(b),  aggregated  reports  on  U.S. 
catches  of  Alaska  groundfish  and  the 
processing  of  those  groundfish  were 
available  for  public  inspection  to 
facilitate  informed  public  comment.  In 
addition,  those  provisions  afforded  the 
public  an  opportunity  to  submit 
comments  on  the  extent  to  which  U.S. 
fishermen  will  harvest  and  the  extent  to 
which  U.S.  processors  will  process 
Alaska  groundfish.  One  written 
comment  was  received. 

Comment:  The  remaining  reserve  of 
pollock  should  be  approved  for  release 


on  a  timely  basis  to  permit  continuous 
joint  venture  operations. 

Response:  The  maximum  reserve 
amount  possible  without  resulting  in  a 
pollock  TAC  greater  than  EY  is  being 
released  at  this  time.  The  current  JVP 
pollock  fisheries  will  be  able  to  continue 
until  June  6  without  interruption. 

Classification 

This  action  is  taken  under  the 
authority  of  50  CFR  675.20(b)  and 
complies  with  Executive  Order  12291. 

The  Assistant  Administrator  for 
fisheries  finds  for  good  cause  that  it  is 
impractical  and  contrary  to  the  public 
interest  to  provide  prior  notice  and 
comment.  Immediate  effectiveness  of 
this  notice  is  necessary  to  benefit 
fishermen  who  otherwise  would  have  to 
forego  substantial  amounts  of  other 
groundfish  species  if  fishing  were  closed 
as  a  result  of  achieving  previously 
specified  JVPs  or  TACs.  However, 
interested  persons  are  invited  to  submit 
comments  in  writing  to  the  address 
above  for  15  days  after  the  effective 
date  of  this  notice. 

List  of  Subjects  in  50  CFR  Part  675 
Fisheries. 

Authority:  16  U.S.C.  1801.  etseq. 

Dated:  June  4.  1987. 
lames  E.  Douglas.  Jr., 

Deputy  Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Service. 
[FR  Doc.  87-13180  Filed  6-5-«7;  10:46  am) 
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Proposed  Rules 


Federal   Rasistar 

Vol.  52.  No.  Ill 
Wednesday,  June  10,  1987 


This   section  of   the  FEDERAL   REGISTER 
contains  notices  to  the  poWic  of  the 
proposed   issuance   of  rules  and 
regulations    The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity   to  participate   in   the   rule 
making   pnof  to  the  adoption  of   the   final 
rules. 

DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  925 

Grapes  Grown  in  a  Designated  Area  of 
Southeastern  California — Additional 
Packing  Holiday  for  the  1987  Season 
Only 

AGENCY:  Agricultural  Marketing  Service, 

USUA. 

action:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
suspend  the  Independence  Day  packing 
holiday  for  handlers  of  California  desert 
grapes  currently  scheduled  for  Friday. 
July  3,  1987,  and  substitute  therefor 
Monday,  July  6. 1987.  This  modincation 
would  apply  to  the  1987  season  only. 
This  action  is  necessary  in  order  to 
counter  slow  table  grape  sales  activity 
during  the  week  following  the 
Independence  Day  holiday.  If  was 
recommended  by  the  California  Desert 
Grape  Administrative  Committee,  which 
works  with  the  Department  in 
administering  the  Federal  marketing 
order  for  California  desert  grapes. 
dates:  Comments  due  June  30. 1987. 
ADDRESSES:  Comments  should  be  sent 
to:  Docket  Clerk.  Fruit  and  Vegetable 
Division.  AMS.  USDA,  Room  2085  South 
Building.  Washington.  DC  20250-1400. 
Two  copies  of  all  written  material 
should  be  submitted,  and  they  will  be 
made  available  for  public  inspection  in 
the  office  of  the  Docket  Clerk  during 
regular  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT: 
lames  M.  Scanlon,  Acting  Chief, 
Marketing  Order  Administration  Branch. 
F&V.  AMS.  USDA,  Washington.  DC 
20250-1400,  telephone  (202)  475-3914. 
SUPPLEMENTARY  INFORMATION:  This 

proposed  rule  has  been  reviewed  under 
Departmental  Regulation  1512-1  and 
Executive  Order  12291  and  has  been 
determined  to  be  a  "non-major"  rule 
under  criteria  contained  therein. 
Pursuant  to  requirements  set  forth  in 


the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  has  determined  that 
this  action  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Agricultural  Marketing  Agreement  Act 
of  1937.  as  amended  (the  Act,  7  U.S.C. 
601-674).  and  rules  promulgated 
thereunder,  are  unique  in  that  they  are 
brought  about  through  the  group  action 
of  essentially  small  entities  acting  on 
their  own  behalf.  Thus,  both  statutes 
have  small  entity  orientation  and 
compatibility. 

Grapes  grov«i  in  the  production  area 
are  marketed  in  the  major  market  areas 
of  the  United  States.  Shipments  of 
California  desert  grapes  totaled 
8.189.994  million  lugs  (22  pound 
equivalent)  in  1986.  This  is  compared  to 
7,491,364  million  lugs  in  1985  and  the 
three  year  (1983-1985)  average  of 
6,899.377  million  lugs.  Since  1982. 
bearing  acreage  of  California  desert 
grapes  has  increased  moderately. 
Bearing  acreage  was  reported  at  18,073 
acres  in  1986.  slightly  more  than  the 
15,994  acres  in  1985. 

There  are  approximately  22  handlers 
of  California  desert  grapes  subject  to 
regulation  under  the  marketing  order 
handling  regulation.  There  are 
approximately  88  growers  of  desert 
grapes  in  the  production  area.  Small 
agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.2)  as  those 
having  annual  gross  revenues  for  the 
last  three  years  of  less  than  $100,000. 
and  agricultural  service  firms  are 
defined  as  those  whose  gross  annual 
receipts  are  less  than  $3,500,000.  The 
majority  of  handlers  and  producers  of 
table  grapes  may  be  classified  as  small 
entities. 

The  regulatory  action  in  this  instance 
is  a  proposed  rule  which  would  suspend 
the  Friday.  July  3. 1987.  Independence 
Day  packing  holiday  and  substitute 
therefor  Monday.  July  6  as  the  packing 
holiday  for  handlers  of  California  desert 
grapes.  This  change  would  apply  to  the 
1987  season  only.  This  action  was 
recommended  by  the  California  Desert 


Grape  Administrative  Committee  at  a 
public  meeting  on  November  20, 1986. 
California  Desert  Grape  Regulation  6 
(§  925.304:  52  FR  8885)  prohibits 
handlers  from  packing  grapes  on 
Saturdays,  Sundays,  Memorial  Day.  and 
Independence  Day.  The  purpose  of  these 
packing  holidays  is  to  promote  market 
stability  by  avoiding  an  oversupply  of 
grapes  in  marketing  channels.  Section 
925.304(e)  authorizes  the  committee  to 
modify  or  suspend  these  holidays. 

Under  the  current  handling  regulation, 
the  officially  observed  Independence 
Day  packing  holiday  this  season  would 
be  Friday.  July  3.  Due  in  part  to  this 
holiday,  most  wholesale  and  terminal 
markets  will  be  closed  on  Friday,  July  3. 
The  Los  Angeles  Wholesale  Terminal 
Market,  which  receives  a  substantial 
percentage  of  grapes  shipped  out  of 
Coachella  Valley,  will  be  closed  on  both 
July  3  and  Monday,  July  6.  This  action  is 
necessary  in  order  to  counter  slow  table 
grape  sales  activity  during  the  week 
after  Independence  Day  and  recognize 
market  closings  in  observance  of  the 
Independence  Day  holiday. 

No  action  is  necessary  for  table  grape 
imports  under  section  608e-l  of  the  Act. 
A  change  in  the  import  regulation  (7 
CFR  944-503)  is  applicable  when  there  is 
a  change  in  the  grade,  size,  quality,  and 
maturity  of  a  domestically  produced 
commodity.  Therefore,  since  packing 
holiday  regulations  are  not  included  in 
the  requirements  of  section  8e,  no 
change  is  necessary  to  the  applicable 
import  regulations. 

A  10-day  comment  period  is  allowed 
to  receive  written  comments  with 
respect  to  this  proposal.  It  is  hereby 
found  and  determined  that  such  a 
comment  period  is  necessary,  and  all 
written  comments  timely  received  will 
be  considered  before  a  final 
determination  is  made  on  this  matter. 
The  California  desert  grape  regulation  is 
in  effect,  and  this  change,  if  adopted, 
should  become  effective  as  soon  as 
possible. 

List  of  Subjects  in  7  CFR  Part  925 

Marketing  agreements  and  orders. 
Grapes.  California. 

For  the  reasons  set  forth  in  the 
preamble.  Part  925  is  proposed  to  be 
amended  as  follows: 


PART  925— GRAPES  GROWN  IN  A 
DESIGNATED  AREA  OF 
SOUTHEASTERN  CALIFORNA 

1.  The  authority  citation  for  7  CFR 
Part  925  continues  to  read  as  follows: 

Authority:  Sees.  1-19.  48  Stat.  31.  as 
amended:  7  U.S.C.  601-674. 

2.  Section  925.304.  introductory  text,  is 
revised  to  read  as  follows: 

§  925.304    California  desert  grape 
regulation  6. 

During  the  period  April  20  through 
August  15  each  year,  no  person  shall 
pack  or  repack  any  variety  of  grapes 
except  Emperor,  Aimeria.  Calmeria.  and 
Ribier  varieties  on  any  Saturday. 
Sunday.  Memorial  Day.  or  the  observed 
Independence  Day  holiday,  unless 
approved  in  accordance  with  paragraph 
(e)  of  this  section,  nor  handle  any 
variety  of  grapes  except  Emperior, 
Calmeria.  Aimeria,  and  Ribier  varieties, 
unless  such  grapes  meet  the  requirments 
specified  in  this  section:  Provided,  That 
for  the  1987  season.  July  6, 1987.  shall  be 
substituted  for  July  3. 1987.  as  the 
Independence  Day  packing  holiday. 

•  *  «  *  « 

Dated:  June  8, 1967. 
Ronald  L  Ciom, 

Acting  Deputy  Director.  Fruit  and  Vegetable 
Division.  Agricultural  Marketing  Service. 
[FR  Doc.  87-13386  Filed  6-9-87;  8:45  am) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Housing — Federal  Housing 
Commissioner 

24  CFR  Parts  200,  203,  221,  222,  226, 
234,  and  235 

(Docket  No.  R-«7-1472;Fn-2036] 

Single  Family  Mortgage  Insurance 
Programs;  Criteria  for  Acceptability  of 
Insured  10- Year  Protection  Plans 

A3ENCY:  Office  of  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner.  HUD. 
ACTION:  Proposed  Rule. 

summary:  This  proposed  rule  would 
revise  the  existing  administrative 
criteria  for  acceptability  of  insured  10- 
year  protection  Plans  (Plans)  for 
purposes  of  the  Department's  single 
family  mortgage  insurance  programs. 
HUD  acceptance  of  these  Plans  is  a 
prerequisite  to  reduced  inspection 
requirements  on  a  property  accepted  for 
mortgage  insurance  before  the 
commencement  of  construction.  It  is 


also  a  prerequisite  to  high  loan-fo-value 
insured  financing  for  existing  one-  to 
four-family  dwellings  that  are  less  than 
one  year  old  and  that  were  not  approved 
before  the  start  of  construction  and 
inspected  by  HUD  or  the  Veterans 
Administration. 

The  Department  began  this 
proceeding  by  publishing  a  Notice 
informing  the  public  that  HUD  intended 
to  revise  the  criteria.  This  rule  describes, 
among  other  things,  criteria  related  to 
Plan  acceptability,  insurance  and 
financial  backing.  Plan  coverage,  and 
methods  for  determining  Plan 
obligations. 

DATE:  Comments  must  be  received  by 

August  10,  1987. 

ADDRESS:  Interested  persons  are  invited 
to  submit  comments  regarding  this  rule 
of  the  Office  of  the  General  Counsel, 
Rules  Docket  Clerk.  Room  10276. 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW., 
Washington  DC  20410.  Communications 
should  refer  to  the  above  docket  number 
and  title.  A  copy  of  each  communication 
submitted  will  be  available  for  public 
inspection  and  copying  during  regular 
business  hours  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Morris  E.  Carter,  Director,  Single  Family 
Development  Division,  Room  9270.  451 
Seventh  Street,  SW.  Washington  DC 
20410.  Telephone  number  (202)  755-€720. 
(This  is  not  a  toll-free  number.) 
SUPPLEMENTARY  INFORMATION: 

Statutory  Background 

Section  310  of  the  Housing  and 
Community  Development  Amendments 
of  1979  (Pub.  L.  96-153)  amended  section 
203  (b)(2)  of  the  National  Housing  Act 
(NHA)  to  permit  HUD  to  insure  a 
mortgage  with  a  higher  loan-to-value 
ratio  [i.e.,  in  excess  of  90  percent  of  the 
appraised  property  value)  for  existing 
single  family  homes  less  than  one  year 
old.  where  the  dwelling  was  not 
approved  for  mortgage  insurance  before 
the  beginning  of  construction,  provided 
that  "(iii)  the  dwelling  is  covered  by  a 
consumer  protection  or  warranty  plan 
acceptable  to  the  Secretary  and  satisfies 
all  requirements  which  would  have  been 
applicable  if  such  dwelling  had  been 
approved  for  mortgage  insurance  prior 
to  the  beginning  of  construction." 

Statutory  Implementation 

The  Department  implemented  this 
amendment  in  regulations  at  24  CFR 
203.18(a)(2)(iii)  and  in  HUD  Handbook 
4145.1.  Architectural  Processing  and 
Inspections  for  Home  Mortgage 
Insurance.  Paragraph  3-27b  of  the 
Handbook  states  that  only  the  final 
inspection  of  a  property  is  required 


(usually  the  property  is  inspected  at 
three  separate  stages  of  construction)  if 
the  application  designates  a  Plan 
covering  the  property  that  is  acceptable 
toFHA. 

The  Notice  of  Solicitation  of  PubUc 
Comments 

On  November  14. 1984  (49  FR  45075), 
the  Department  published  a  Notice  of 
Solicitation  of  Public  Comments.  That 
Notice  proposed  certain  revised  criteria 
that  underwriters  or  insurers  applying 
for  HUD  acceptance  of  a  Plan  would 
have  to  meet.  The  proposed  criteria  are 
as  follows. 

Among  other  things,  an  acceptable 
Plan  had  to  protect  the  property  owner 
for  a  period  of  10  years.  Also,  the  Plan 
had  to  be  backed  (1)  by  an  underwriter 
that  was  able  to  meet  specified 
minimum  financial  requirements  and 
standards  of  industry  rating,  or  (2)  by  a 
State  that  guaranteed  the  builder's 
performance  and  the  State's  continuing 
financial  commitment,  throughout  the 
Plan's  coverage  period.  The  Notice  also 
provided  for  HUD  consideration  of  a 
Plan  issuer  that  wished  to  act  as  a  self- 
insurer.  Additionally,  the  underwriter  or 
insurance  company  backing  a  Plan  had 
to  be  approved  to  do  business  in  the 
State  where  the  property  is  located. 
Finally,  the  coverage  could  not  be 
cancellable  by  the  underwriter,  and  the 
full  cost  of  coverage  had  to  be  borne  by 
the  builder  in  a  manner  that  would 
enable  transferees  of  the  property,  as 
well  as  the  original  purchaser,  to  be 
covered  without  additional  cost. 
Specifically,  the  Plan  had  to  (1)  warrant 
against  all  defects  in  workmanship  and 
materials  for  one  year  following  the 
commencement  of  coverage;  (2)  warrant 
against  defects  in  the  wiring,  piping,  and 
ductwork  for  the  first  two  years  of 
coverage;  (3)  directly  insure  against 
structural  defects  that  seriously  afTect 
livability  during  the  third  through  the 
tenth  year  of  coverage;  and  (4)  provide  a 
system  for  handling  complaints  that 
includes  conciliation  and.  if  necessary, 
arbitration  of  disputes. 

Summan,  of  This  P*roposed  Rule 
(Incorporating  Revisions  to  the  Notice) 

The  Department,  after 
reconsideration,  has  determined  that  the 
criteria  for  a  10-year  protection  Plan  are 
more  appropriately  the  subject  of  a  rule 
than  of  a  Notice.  Accordingly,  after  their 
publication  as  a  final  rule,  these  criteria 
will  become  part  of  the  Department's 
regulations,  codified  in  Title  24  of  the 
Code  of  Federal  Regulations  (CFR).  The 
Notice  has  now  been  revised 
substantively  and  restructured  for 
issuance  as  this  proposed  rule. 


UM  I 


;  I- 


21962 


Federal  Register  /  Vol.  52,  No.  Ill  /  Wednesday,  June  10,  1987  /  Proposed  Rules 


Section  203.200,  "Definitions",  would 
define  more  terms  than  appeared  in 
paragraph  8  of  the  Notice,  Definitions.  In 
addition  to  revising  the  definition  of 
"coverage  contract"  and  reissuing  the 
Notice's  definition  of  "structural  defect", 
this  proposed  rule  would  define  the 
terms  "Plan",  "unencumbered  financial 
resources",  "warranty  company", 
"construction  deficiences",  "insurance 
backing",  "multiple-line  insurance 
company",  "plumbing",  "policy  year", 
and  "single-line  insurance  company". 
These  definitions  would  be  included  to 
add  clarity  to  the  rule. 

New  §  203.201,  "Scope",  clarifies  that 
this  rule  would  apply  to  one-  to  four- 
family  dwellings  covered  by  HUD 
mortgage  insurance  (including  family 
units  in  a  condominium  where  the  units 
are  insured  under  24  CH?  Part  234. 
Subpart  A.) 

Section  203.202.  captioned.  "Plan 
acceptability  and  acceptance  renewal 
criteria — general",  would  incorporate 
some  of  the  provisions  of  paragraphs  1 
and  7  of  the  Notice,  General  Plan 
Acceptability  Information  and  Requests 
For  homeowner's  having  to  determine 
liability  among  the  principals  providing 
the  coverage.  To  that  end,  this  section 
would  provide  that  if  a  builder  fails  to 
correct  significant  construction 
problems  in  a  covered  property,  the  Plan 
issuer  must  effect  the  corrections. 
Similarly,  if  a  Plan  issuer,  for  any 
reason,  fails  to  effect  the  corrections,  its 
insurance  backer  must  do  so. 

Paragraph  (b)  of  §  203.202  states  that 
MUD  would  impose  sanctions  against  a 
Plan  issuer  if  HUD  finds  that  the  Plan 
issuer  has  failed  to  fulfill  its  obligations 
to  the  homeowner.  Paragraph  (c)  details 
the  requirements  and  procedures 
regarding  Plan  acceptance  and 
acceptance  renewal.  Section  203.202(d) 
states  that  after  a  Plan  has  been 
accepted,  HUD  approval  must  be 
obtained  for  any  Plan  modification. 
Failure  to  receive  this  approval  would 
be  a  cause  for  termination  of  a  Plan's 
acceptance.  Paragraph  (e)  gives  the 
address  of  the  HUD  office  responsible 
for  determining  the  acceptability  of 
Plans,  along  with  advising  applicants 
that  accompanying  their  requests  for 
Plan  acceptance  must  be  evidence  of 
Plan  compliance  with  certain  regulatory 
requirements. 

Section  203.203,  "Issuance  and  nature 
of  insured  10-year  protection  plans  ", 
which  would  incorporate  part  of 
paragraph  1  of  the  Notice,  indicates  who 
may  issue  a  Plan  and  how  a  Plan  must 
be  structured. 

Section  203.204,  "Requirements  and 
limitations  of  a  plan  ",  would  include 
provisions  from  paragraphs  1  and  2 
(General  Plan  Acceptability  Criteria)  of 


the  Notice.  This  section  would  set  out 
the  additional  requirements  and 
limitations  that  a  Plan  must  meet  to  be 
acceptable  to  HUD.  The  main  purpose  of 
these  requirements,  along  with 
§S  203.202  and  203.205  which  are 
referenced  under  §  203.204,  would  be  to 
ensure  that  a  covered  homeowner  is 
properly  protected  under  a  Plan.  For 
example,  while  recognizing  that  Plans 
invariably  contain  clauses  that  exclude 
coverage  of  certain  conditions  or  events, 
the  rule,  nonetheless,  would  require  that 
exclusions  not  result  in  the  defeat  of  the 
coverage  objectives  stated  in  S§  203.202 
and  203.205.  See  S  203.204(e)  of  the 
proposed  rule. 

As  a  means  of  limiting  the  expense  of 
a  homeowner  who  is  covered  under  a 
Plan,  S  203.204  would  provide  that  Plan 
coverage  must  be  prppaid  by  the  builder, 
and  in  the  case  of  sale  of  a  covered 
home,  the  coverage  must  be  transferable 
without  additional  cost.  Also,  the 
coverage  must  be  noncancellable,  and 
there  is  a  cap  on  the  deductible  payable 
by  a  homeowner  making  a  claim. 
Further,  so  that  a  homeowner  may  have 
a  ready  source  for  determining  his  or  her 
rights  and  duties  and  the  extent  of  the 
Plan's  coverage  and  obligations, 
proposed  §  203.204  states  that  a  Plan 
issuer  must  provide  a  homeowner  with  a 
copy  of  the  coverage  contract  that 
clearly  describes  these  and  other 
provisions,  including  the  availability  of 
arbitration  to  settle  disputes  arising 
under  the  Plan. 

Section  203.204  also  would  specify 
that  an  issuer  will  not  be  required  to 
assure  that  a  covered  property  complies 
with  original  dwelling  plans  and 
building  codes.  The  rule  does  not 
propose  to  mandate  compliance  with 
plans  and  codes,  since,  as  a  practical 
matter,  a  Plan  issuer,  in  its  own  self- 
interest,  may  be  expected  to  require 
such  compliance  from  the  builder  as  a 
prerequisite  to  contracting  for  Plan 
coverage  on  homes  constructed  by  the 
builder.  Additionally,  this  section  would 
require  that,  with  respect  to  a 
condominium  association,  the 
deductible  would  be  limited  to  $2500  per 
claim  during  the  term  of  Plan  coverage. 
(The  allowable  deductible  is  proposed 
to  be  higher  for  a  condominium 
association  than  for  a  homeowner, 
because  condominium  claims  could 
potentially  be  higher  than  claims  filed 
on  a  single  family  dwelling.) 

Section  203.205,  "Plan  coverage  ",  is 
substantively  similar  to  paragraph  3  of 
the  Notice,  Plan  Coverofte  Cnteria.  This 
section  would  detail  when  coverage 
under  a  Plan  must  brgin  (the  date  of 
settlement),  along  with  specifying  the 
items  that  a  Plan  or  builder  must 
warrant  and  the  duration  of  the 


warranty.  The  specificity  here  is 
intended  to  ensure  that  all  parties  to  a 
covered  dwelling  are  well  aware  of  their 
rights,  obligations,  and  responsibilities, 
to  help  avoid  disputes  that  may  delay 
addressing  a  homeowner's  complaint. 

Section  203.206.  "Housing 
performance  standards  or  criteria",  is 
adpated  from  paragraph  3(d)  in  the 
Notice,  Plan  Coverage  Criteria.  The  rule 
makes  this  paragraph  a  separate  section 
to  emphasize  the  importance  that  the 
Department  attaches  to  a  fair  procedure 
for  resolving  claims  made  under  a  Plan. 

Section  203.207,  '"Financial  strength 
criteria",  is  essentially  a  new  provision 
that  would  detail  the  criteria  HUD 
would  apply  in  evaluating  the  financial 
soundness  of  a  Plan.  These  criteria 
emphasize  industry  rating  of  the 
insurance  company  backing  a  Plan  and 
the  amount  of  assets  that  must  support  a 
Plan.  In  selecting  these  criteria,  HUD 
was  mindful  of  the  need  to  fix  standards 
that  would  ensure  that  Plans  had 
adequate  resources  or  backing  to  cover 
their  potential  obligations  but,  at  the 
same  time,  not  set  prohibitively  high 
qualifying  criteria. 

Similarly,  §  203.208,  "Potential  plan 
obligations",  contains  material  not 
included  in  the  previously  published 
Notice.  It  is  intended  to  give  Plan  issuers 
a  systematic  method  of  determining 
their  obligations.  (A  table  giving  the 
multipliers  to  be  used  for  computation  of 
potential  Plan  obligations  is  appended 
to  this  section,  along  with  sample 
computations  of  potential  Plan 
obligations.) 

Commenters  and  other  interested 
parties  are  invited  lo  examine  the 
underwriting  studies  used  to  compile  the 
Table.  Examination  will  be  by 
appointment,  and  the  underwriting 
studies  may  be  examined  in  Room  9272 
of  the  Department  of  Housing  and  Urban 
Development  at  the  address  shown 
above.  Interested  parties  should  call 
(202)  755-6700  to  arrange  an 
appointment.  (This  is  not  a  toll-free 
number.) 

Section  $  203.209,  "Insurance  backing 
criteria",  is  the  counterpart  of  paragraph 
4  of  the  Notice.  Some  of  the  more 
detailed  financial  requirements  of 
paragraph  4  would  be  removed, 
however,  in  favor  of  criteria  that  would 
adopt  industry  ratings.  In  addition,  the 
rule  does  not  contain  most  of  the 
provisions  of  paragraph  5,  Homeowner 
Information:  paragraph  6,  Annual  Plan 
Certification:  and  most  of 
subparagraphs  (a)  through  (k)  of 
paragraph  7.  The  rule  does  not  continue 
these  provisions  because  the 
Department,  on  further  consideration, 
now  regards  them  as  unduly 
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burdensome  or  unnecessary.  (A  full 
discussion  of  the  Department's  reasons 
for  not  continuing  these  provisions 
appears  in  the  discussion  of  public 

comments  ) 

Public  Comments 

The  Notice  invited  comment  on  the 
proposed  revisions,  and  specifically 
sought  information  and  comment  on  the 
proposed  criteria  for  assurance  of  a 
Plan's  financial  responsibility. 

Eighty-four  comments  were  received 
on  the  Notice,  50  of  which  were 
reproductions  of  four  separate  letters. 
The  50  comments  generally  supported 
the  rule  Arguments  raised  in  the  other  34 
comments  are  summarized  here  by  the 
subject  matter  that  they  addressed, 
along  with  the  Department's  responses. 

A.  Insurance  Backing  Criteria 

With  respect  to  the  "Insurance 
Backing  Criteria"  proposed  in  the 
Notice,  a  majority  of  comrrwnters 
supported  HUD's  proposal  to  provide  for 
a  minimum  fmancial  size  for  an 
insurance  company  backing  a  Plan. 
Several  commenters.  however, 
questioned  the  v^isdom  of  the  provision, 
viewing  it  as  being  biased  against  small 
companies. 

Specifically,  the  latter  commenters 
argued  that  the  Notice's  proposed 
requirements  govenung  financial  size 
and  policyholder  surplus  bore  no 
relationship  to  the  amount  of  business  a 
company  might  generate  and  that  the 
requirements  might  be  excessive  for 
some  States  Moreover,  once  a  company 
met  the  proposed  nainimum  levels,  it 
could  write  any  amounl  of  coverage  m 
any  number  of  Stiites  without  being 
subject  to  proper  capital  requirements. 
One  commenter  urged  that  the  emphasis 
should  not  be  on  the  $12.5  million  and 
$3.0  miUian  minimums.  but  on  bow  the 
minimums  relate  to  several  critical 
factors  in  the  business  of  writing 
homeowner  warranty  plans — such  as 
the  number  of  policies  written:  the 
amount  of  the  contingent  liability 
involved  [i.e..  the  cost  of  properties 
covered):  loss  expenence  and  the 
claims-handling  efficiency  of  a 
company:  the  "tail "  outstanding  (i.e.,  the 
number  of  years  left  m  the  warranty 
period  covered  by  a  Plan):  and  the 
nature  and  amount  of  other  insurance 
business  with  which  an  insurer  of  a  Plan 
is  involved. 

Another  commenter  expressed 
concern  over  the  pro{)osed  requirement 
that  any  insurance  company  backing  a 
warranty  Plan  must  have  a  financial  size 
equal  to  or  larger  than  class  XI  (as  rated 
by  the  A.  M.  Best  Co  ).  The  commenter 
believes  it  is  a  mistake  to  gauge  an 
insurance  company's  financial  security 


by  financial  size  only,  without  refereiKse 

to  the  adequacy  of  the  net  safety  factor, 
including  the  adequacy  of  the  claim 
reserx'es,  the  profit  or  loss  from 
underwriting,  or  the  soundriess  and 
liquidity  of  assets.  The  commenter 
concluded  that  the  A.  M.  Best  rating 
classifications  reflect  these  evaluations 
(A-I-,  A,  B-h,  B,  C-^ .  C  Omitted),  and 
that  these  should  be  the  cnteria  that 
HUD  uses  for  qualifying  insurance 
companies. 

Another  comment  objected  to  the 
proposed  $3  million  surplus  requirement 
as  being  anti-compelitive  and  harmful  to 
the  public  interest.  This  commenter  saw 
the  primary  beneficiaries  of  this 
proposal  being  companies  already  in 
business.  These  established  companies 
now  have  millions  in  capital  and  would 
be  able  to  monopolize  the  industry, 
because  the  proposed  requirement 
would  prevent  new  companies  from 
entering  the  industry,  according  to  the 
commenter. 

HUD  agrees  that  the  earlier  proposal's 
treatment  of  capital  requirements  should 
be  revised,  and  is  here  proposang 
alternatives  preferred  by  a  number  of 
commenters.  The  proposed  rule  no 
longer  would  mandate  minimum 
financial  surplus  requirements  for  an 
insurance  company  backing  or  directly 
writing  a  Plan.  Instead.  HUD  would 
accept  a  Plan  backed  by  an  insurance 
company  with  a  rating  of  A  or  better  by 
the  A.M.  Best  Company.  An  unrated 
multiple-line  or  smgle-Une  insurance 
company,  or  one  rated  less  thaa  A,  must 
show  that  it  has  reinsurance  equal  to  at 
least  the  amount  of  potential  Plan 
obligations.  As  an  alternative,  a  singie- 
line  insurance  company  would  be 
acceptable  if  it  could  demonstrate  that  it 
owns  unencumbered  financial  resources 
in  excess  of  any  retained  risk.  The 
excess  must  at  least  equal  the  amount  of 
the  potential  Plan  obligations,  less  the 
Plan's  reinsurance  coverage. 

HUD  believes  that  basing  the 
Department's  acceptance  of  a  Plan  on 
the  rating  assigned  the  Plitn's  insurar>oe 
backer  is  a  more  appropriate  means  for 
determining  the  financial  soundness  of  a 
Plan  and  its  backer,  arul  that  the 
proposed  rating  system  will  reduce 
information  collections  required  under 
the  rule.  Similarly,  deemphasizing  the 
financial  size  of  the  insurance  company 
backing  a  Plan  (the  Notice  required  that 
the  insurance  backer  be  at  least  a  Class 
XI,  as  shown  by  the  A.M.  Best 
Company)  in  favor  of  requiring  a  high 
industry  rating  for  the  Plan's  insurance 
backer  would  eliminate  any 
discriminatory  treatn>ent  of  Plans 
backed  by  small  insurance  companies. 
(HUD  still  proposes  to  accept  Plans  riot 
rated  by  the  A.M.  Best  Company,  or 


those  with  a  rating  less  than  A,  but  only 
if  their  financial  worth  or  their 
reinsurance  is  demonstrably  adequate.) 
In  proposing  adoption  of  the  revision* 
described  above,  the  Department  has 
considered,  but  rejected,  other  revisions 
recommended  in  the  comments.  For 
example,  one  comment  argued  for  the 
imposition  of  a  minimum  policy  holder 
surplus  of  $1  million  for  each  10,000 
homes  in  a  Plan,  with  later  adjustments 
to  the  surplus,  based  on  the  Plan's  loss 
experience.  The  proposed  rule  does  not 
incorporate  this  recommendation 
because,  among  other  things, 
representative  industry  loss  experience 
indicates  that  a  $1  million  minimum 
surplus  would  underfund  reasonably 
expected  losses  for  many  Plans.  Further, 
making  the  necessary  adjustments  under 
this  suggested  formula  wtnild  require 
HUD's  detiled  checking  of  a  company's 
records.  The  Department  does  not  have 
the  resources  adequately  to  discharge 
such  a  task,  nor  does  HUD  bdieve  that 
its  auditing  of  an  insurance  company's 
records  or  operations  is  a  proper  burden 
for  the  Department  to  assume.  HUD 
would  not  adopt  other  recommended 
formulae  because  the>',  too,  would  have 
required  the  Department  to  examine  in 
detail  a  company's  financial  records  and 
operations,  creating  unnecessary 
paperwork  and  administrative  burdens 
on  both  the  companies  and  the 
government. 

B.  Role  of  Insurance  Companies 

Comments  on  the  insurance  backing 
criteria  also  touched  on  the  role  of 
insurance  companies  in  protection  Plan, 
and  what  some  commenters  viewed  as 
HUD's  attempt  to  regulate  these 
companies. 

As  a  general  response,  HUD  has  no 
intention  of  regulating  insurance 
companies.  The  Department  recognizes 
that  these  companies  are  regulated  by 
the  State — not  by  the  Federal 
government.  Insofar  as  this  rule  is 
concerned,  HUD  would  accept 
insurance  backing  of  Plans  where  an 
insurer's  resources  are  shown  to  meet 
HUD's  criteria  for  acceptability,  and  the 
insurer  is  duly  authorized  to  write 
dwelling  performance  coverage  in  each 
State  in  which  HUD  acceptance  of  a 
Plan  may  be  sought.  If  a  Irian's  insurer  is 
not  authorized  to  do  business  in  a  State. 
HUD  would  not  accept  the  Plan's 
housing  warranty  coverage  in  the  State. 

The  rule's  position  is  analagous  to 
HUD's  relatian«hip  with  banking  and 
thrift  institutions:  HUD  regulates 
neither,  but  accepts  individual  banks 
and  thrift  organizations  as  Dftoftgage 
lenders,  provided  they  comply  with 
certain  HUD-imposed  requirements. 
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Only  this  type  of  relationship  is 
envisioned  by  the  establishment  of  HUD 
criteria  for  acceptability  of  insurance 
bucking  of  housing  performance 
warranties. 

A  commenter  stated  that  State 
insurance  commissions  currently  collect 
financial  information  from  insurance 
companies  licensed  and  operating  in 
their  States,  and  that  HUD's  request  for 
this  information  is  unnecessary,  since 
the  information  is  already  on  file  with 
State  commissions, 

A  company  could  usually  meet  the 
proposed  rule's  information 
requirements  by  givlung  HUD  copies  of 
the  same  information  that  it  provides  the 
insurance  commission  In  each  State  in 
which  it  operates.  FiUD  needs  this 
information  because  State  insurance 
requirements  vary,  and  are  generally 
limited  to  a  particular  State's  concerns. 
HUD's  concern,  however,  would  be  with 
a  company's  multi-State  operations — a 
company's  compliance  with  individual 
State  requirements  provides  only  a 
limited  view  of  its  overall  financial 
condition.  To  ensure  that  an  insurance 
company  can  meet  its  obligations  under 
a  Plan  which  is  offered  in  several  States. 
HUD  must  evaluate  the  insurance 
company's  multi-State  operations. 

To  commenters  objected  to  the 
requirement  in  the  Notice  that  an 
Insurance  company  backing  a  Plan  must 
bo  a  property  and  casualty  insurance 
company.  They  view  the  requirement  as 
conflicting  with  State  law  and  case  law. 
The  requirement  has  been  removed  as 
unnecessary  restrictive. 

The  Notice  was  criticized  for  alleged 
unfairness  because  it  would  allow  risk 
retention  companies  (which,  a  comment 
claimed,  are  subject  to  State  law)  to 
write  unlimited  insurance  in  a  State  and 
not  maintain  the  same  minimum  net 
worth  and  reserves  required  of  an 
insurance  company  registered  in  the 
same  State.  The  commenter  is  partly  In 
error  with  respect  to  its  claim  that  risk 
retention  companies  are  not  subject  to 
State  law.  Under  the  Product  Liability 
Risk  Retention  Act.  15  U.S.C.  3902.  a  risk 
retention  group  must  comply  with 
certain  insurance  requirements  of  each 
State  in  which  it  Is  doing  business.  In 
addition  to  having  Its  operation 
regulated  by  its  chartering  State.  In  any 
event,  the  criteria  set  out  In  this  rule 
would  apply  uniformly  to  Plans  offered 
by  risk  retention  groups,  as  well  as  to 
Plans  offered  directly  by  insurance 
companies,  or  by  builders  and 
warrantors  with  insurance  backing.  In 
all  cases,  applicable  State  Insurance 
regulatory  requirements  would  have  to 
be  met  as  a  prerequisite  for  HUD 
acceptance  <  f  Plans.  Any  advantage 
enjoyed  by  nsk  retention  companies 


would  arise  out  of  the  statute  that  the 
Congress  enacted  for  the  regulation  of 
these  companies.  This  rule  would  not 
independently  afford  risk  retention 
companies  an  unfair  advantage  over 
insurance  companies. 

A  commenter  objected  to  the 
provision  that  required  a  Plan  to  be  so 
structured  that  Its  reinsurer's  ultimate 
responsibility  for  effecting  corrections 
would  be  included  in  the  Plan. 
According  to  the  comment,  the 
reinsurer's  responsibility  will  be 
enforced  by  the  governing  State 
insurance  commission. 

Because  of  the  differences  in  State 
insurance  laws.  HUD  cannot  be  assured 
that  each  State's  law  will  find  ultimate 
legal  responsibility  under  a  Plan,  such 
as  is  envisioned  under  this  rule. 
Therefore,  the  rule  proposes  that  a  Plan 
must  provide  that  the  plan's  insurer(s)  or 
rein8urer(s)  bear  the  ultimate  liability 
for  correction  of  construction 
deficiencies  when  a  builder,  another 
warrantor,  or  another  Insurer  fails  to 
discharge  this  responsibility. 

The  suggestion  was  made  that  HUD 
consider  approving  certain  10-year  Plans 
under  which  builders  of  some 
predetermined  net  worth  elect  to  self- 
insure  or  to  bond  to  certain  required 
limits  (the  limits  to  be  set  by  HUD)  in 
the  event  of  their  financial  inability  to 
perform.  HUD  has  examined 
alternatives  whereby  a  builder  might 
self-insure  housing  performance 
coverages,  but  has  identified  no 
acceptable  alternulive  to  insured  10- 
year  protection  Plans.  Assured 
performance  backing  must  be  available 
if  a  builder  fails  to  perform  in 
accordance  with  required  coverage 
provisions.  Such  backing  Is  Intentionally 
much  broader  than  backing  that  is 
available  only  If  the  builder  were 
financially  unable  to  perform.  The 
Department  has  identified  no  surety  that 
would  obligate  itself  for  such  broad 
backing,  that  is  structured  to  provide  the 
range  of  services  such  backing  might 
require,  and  that  would  make  the 
necessary  corrections  to  a  home  or 
facilitate  the  settlement  of  claims 
without  first  subjecting  these  claims  to 
litigation.  For  these  reasons,  surety 
bonds  are  not  considered  an  acceptable 
alternative  to  the  ready  availability  of 
financial  resources  or  insurance 
backing,  as  would  be  required  by  this 
rule. 

A  commenter  recommended  that  to 
ensure  that  Plans  are  backed  by 
financially  responsible  companies,  HUD 
should  clarify  its  requirement  that 
builders  and  warranty  companies  have 
"full  backing  "  by  insurance.  This  is 
potentially  confusing,  said  the  comment, 
because  some  States  require  that 


warranty  companies  be  backed  to  some 
extent  by  Insurance.  Thus,  the  proposed 
requirement  might  be  construed  as 
equating  compliance  with  State  law 
concerning  the  obtaining  of  a  surety 
bond  by  warranty  companies  with  "full 
backing  *  *  *  by  one  or  more* 
insurance  companies."  The  clarification 
should  Indicate,  the  comment  continued, 
that  "full  backing  etc  "  means  obtaining 
Insurance  in  an  amount  adequate  to 
ensure  the  performance  by  a  warranty 
company  of  its  obligations  on  all  of  Its 
outstanding  warranties  [i.e..  an  amount 
equal  to  the  purchase  price  of  the 
properties  covered  by  the  warranties), 
regardless  of  whether  State  law  permits 
the  warranty  company  to  insure  at  some 
lower  level. 

The  proposed  rule  would  remove  the 
ambiguity  pointed  out  by  the  commenter 
by  specifying  that  "Plans  may  be  issued: 
(1)  By  a  builder  *  *  *  with  insurance 
backing  of  Plan  performance."  The  new 
language  clarifies  that  a  plan  must  not 
only  have  Insurance  backing,  but  also 
that  the  insurance  must  specifically 
back  the  Plan's  performance,  i.e..  the 
obligations  that  the  Plan  issuer  has 
assumed.  The  Department  declines  to 
follow  the  commenter's  suggested 
definition  of  "full  backing".  The  amount 
of  insurance  required  under  this 
definition  would  be  excessive. 
Moreover,  It  is  unlikely  that  any 
insurance  company — even  if  it 
possessed  the  tremendous  financial 
resources  required  to  qualify  under  the 
suggested  definition — would  be 
interested  in  backing  a  Plan  so 
structured.  The  Department  further 
notes  that,  beyond  the  fact  that  such  a 
requirement  seems  inconsistent  with 
accepted  insurance  principles, 
experience  with  these  Plans  does  not 
indicate  that,  realistically,  a  Plan's 
liability  would  even  approach  an 
amount  equal  to  the  purchase  price  of 
all  the  properties  covered  by  the  Plan, 

One  contention  raised  was  that  the 
delays  inherent  in  securing  Plan  revision 
approval  on  a  State-by-State  basis 
discriminate  against  the  multi-State  Plan 
providers  now  in  good  standing  vis-a-vis 
those  companies  operating  under  the 
Product  Liability  Risk  Retention  Act. 
The  rule's  proposal  for  preapproval  of 
any  Intended  change  to  a  Plan  Is  not 
viewed  by  the  Department  as 
discriminating  in  favor  of  risk  retention 
groups,  but  as  protective  of 
homeowners'  rights  under  a  Plan.  HUD 
wants  to  be  assured  that  changes  in  a 
Plan  do  not  abrogate  a  homeowner's 
rights.  As  pointed  out  above,  under  15 
U.S.C.  3902,  risk  retention  groups  are 
subject  to  certain  insurance  laws  of 
each  State  in  which  they  operate. 


Therefore,  to  the  extent  that  a  State 
requires  insurance  companies,  as  well 
as  risk  retention  groups,  to  file  for 
approval  of  changes  in  their  coverage  or 
in  operations  generally,  then  these 
groups  are  treated  no  differently  than 
under  the  Plans.  Moreover,  the 
Department  has  no  authority  under  the 
Product  Liability  Risk  Retention  Act  to 
impose  requirements  on  risk  retention 
groups  not  authorized  by  the  Act. 

C.  Acceptability  and  Certifiootion  of 
Plans. 

A  commenter  sugjjpsted  that,  in  the 
interest  of  faimoBS,  there  should  be  s 
"grandfathering"  of  Plans  in  good 
standing.  No  prandfii  therms  of  existing 
Plans  IB  contemplaled  However,  the 
Department  proposes  in  the  rule  to 
allow  existing  Plans  a  Rrace  ppriod  of  up 
to  6  months  after  the  effecive  date  of 
HUD's  final  rule,  during  which  these 
Plan  issuers  could  make  the  necessary 
adjustments  to  comply  with  the  new 
provisions.  (See  proposed  §  203.202(0.) 

A  commenter  found  the  requirement 
for  HUD  approval  of  Plan  changes 
objectionable  The  requirement,  the 
commenter  said,  is  potentially 
burdensome  with  respect  to 
inomttequentiul  changes  that  must  often 
be  made  to  comply  with  State  insurance 
departments'  demands  that  in  turn  are  a 
precondition  to  receiving  approval  for  a 
Plan.  The  commenter  concludod  that. 
since  State  approval  of  the  insurer  of  a 
Plan  IS  a  prerequisite  to  HUD 
acceptance,  such  changes  to  the  HUD- 
accepted  Plan  should  be  allowed, 
without  further  HUU  approval,  if  they 
are  required  by  a  State  insurance 
department. 

"The  Department  is  unsure  as  to  what 
changes  the  comment  would  coinsider 
"inconsequential",  HUD  usually 
responds  to  inquiries  about  a  Plan 
within  30  days  of  their  receipt  (typically 
within  14  days),  so  n^  undue  delay  is 
expected.  Further,  even  if  an  insurer 
were  to  file  a  change  to  a  Plan  that  is 
accepted  by  a  State  insurance 
commission,  it  does  not  follow  that  HUD 
would  find  the  change  acceptable.  A 
State  insurance  commission's  interest  is 
in  ensuring  compliance  by  insurance 
companies  with  State  law  requirements 
governing  these  companies'  operations. 
HUD's  concern  in  proposed  paragraph 
(d)  of  S  203.202  is  not  with  an  insurer  per 
sc,  but  with  changes  to  a  Plan  backed  by 
an  insurer.  These  char^ges  may  have 
nothing  to  do  with  statutory 
requirements  (and  therefore  might  be  of 
little  interest  to  a  Stale  insurannce 
commission),  but  may  affect  a 
homeowner's  rights  secured  by  this  rule. 
For  this  reason,  the  rule  would  mandate 
that  changes  in  s  Plan  or  its  insurance 


contract  be  approved  in  advaiice  by 
HUD. 

Because  of  the  complexity  and  iength 
of  insurance  and  reinsurance  contracts, 
and  80  as  not  to  burden  unduly  HUD 
staff,  a  commenter  suggested  that  Plan 
issuers  should  be  required  only  to 
provide  certification  of  the  existence  of 
a  valid  and  bindirig  commitment  of 
insurance  or  reinsurance  placed  with 
named  in8urer(B)  and  reinsurer(s), 
outlining  the  amount  and  term  of  each 
layer  of  coverage.  This  should  be 
accompanied  by  e  legal  opinion  stating 
that  such  commitments  are  in  existence 
and  enforceable  in  accordance  with 
their  terms.  The  requirement  should 
pose  no  hardship  for  a  Plan  issuer,  the 
commenter  asserted,  since  all  insurance 
binders  are  reviewed  by  an  attorney. 
The  proposed  rule  would  require  a 
summary  from  each  insurer  or  reinsurer 
describing  the  nature  of  its  commitment 
and  the  amount  to  which  it  is  committed 
under  its  contract  with  a  Plan  to  meet 
the  Plan's  obligations.  HUU,  however, 
reserves  the  right  to  examme  fully  all 
documents  relating  to  a  Plan. 

A  commenter  recommended  that 
provision  be  made  for  insurers  to  notify 
HUD  of  builders  who  fail  to  perform. 
Such  builders  should  be  denied  further 
participation  in  HUD  programs  until 
they  have  been  cleared  by  their  insurer, 
argued  the  commenter.  The  rule  makes 
no  specific  provision  for  notification  (o 
HUD  by  insurers  of  non-performing 
builders,  but  nothing  in  the  rule 
precludes  it.  To  the  extent  that  builders 
fail  to  perform  under  their  warranty  or 
Plan,  HUD  may  take  action  against  them 
in  accordance  with  24  CFR  Part  24,  and 
impose  sanctions  as^ovided  in  that 
Part. 

In  iJie  opinion  of  one  commenter,  if 
the  documentation  required  for  JIUD 
acceptance  of  Plans  may  not  be  required 
of  a  Plan  backed  by  the  full  faith  and 
credit  of  a  State,  then  the  same 
documentation  should  not  be  required  of 
the  insurer  of  a  "pure"  insurance  Plan, 
where  the  Plan  is  regulated  by  a  State 
that  protects  the  insured  under  a  State 
guaranty  fund.  If  the  proposed  rule's 
coverage  criteria  ar  met  (see  fi  203.205), 
HUD  would  accept  a  State-operated 
Plan  backed  by  the  full  faith  and  credit 
of  the  State.  HUD  does  not,  however, 
have  the  resources  to  evaluate  the 
finances  and  operation  of  individual 
State  insurance  guaranty  funds.  The 
operation  and  practices  of  such  funds 
vary,  and  in  some  instances  the  funds 
have  proved  of  uncertain  value. 
Accordingly.  ilUD  does  not  equate  the 
financial  backmg  available  under  a 
State  guaranty  fund  with  full  and  direct 
State  financial  backing. 


A  commenter  complained  that 
requiring  a  Plan  to  apply  for  acLcptancje 
renewal  every  two  years  is  an 
unnecessary  and  exoessive 
administrative  requirement  that  would 
generate  volumes  of  paperwork.  Instead, 
insurance  companies  should  be  required 
to  submit  their  annual  financial  report 
(which  is  required  by  all  States),  along 
with  copies  of  all  insurance  documents 
on  an  annual  basis.  These  could  be 
reviewed  to  ensure  that  there  has  been 
no  change  in  the  financial  stability  of 
the  Plan,  according  to  the  comment.  In 
HUD's  view,  the  submissions  that  the 
commenter  suggests  be  made  annuaJIy 
are  essentiafly  the  same  as  HUD  would 
require  to  be  made  only  biennially.  If  the 
commenter's  suggestion  were  followed, 
it  would  nearly  double  the  amount  of 
applicant  and  HUD  effort  involved  in  an 
acceptance  renewal.  HUD  does  not 
consider  this  a  satisfactory  result. 

A  commenter  agreed  that  it  may  be 
somewhat  justifiable  to  implement  the 
requirements  of  paragraph  7  of  the 
Notice  for  initial  acceptance  of  Plans, 
but  asserted  that  to  impose  these 
administrative  requirements  for  rvnewol 
of  acceptance  of  a  Plan  is  unnecessary 
overregulation,  and  "surely  must  violate 
the  intent  and  the  prov'isions  of  the 
Paperwork  Reduction  Act  of  1960."  The 
commenter  continued  that  only  a  small 
percentage  of  the  homes  insured  by 
most  Plans  will  be  FHA-insured  homes, 
but  this  requirement  will  ensure  that  the 
greatest  percentage  of  paperwork  and 
administrative  cost  will  go  toward 
acceptance,  of  renewal  or  acceptance,  of 
a  Plan  by  HUD.  The  proposed  rule 
would  no  longer  provide  for  the 
extensive  submissions  set  forth  in 
paragraph  7  of  the  Notice.  The  rule 
states  that  "Requests  (for  acceptance  or 
renewal  of  or  renewal  of  acceptance) 
must  be  accompanied  by  information 
and  documentation  evidencing  Plan 
compliance  with  {  203.204."  (See 
proposed  §  203.202(e).)  It  would  be  the 
Plan's  responsibility  to«ubmit 
documentation  that  would  demonstrate 
conclusively  its  compliance  with  all 
relevant  criteria.  HUD  review  of  a 
complete  submission  would  be  brief  and 
timely,  but  HUD  would  not  extend  the 
expiration  date  of  a  prior  Plan 
acceptance  if  the  Plan  provided 
incomplete  information  with  its  renewal 
application. 

The  earlier  proposed  Plan  acceptance 
period  of  two  years  with  automatic 
expiration  if  there  is  no  renewal 
application  from  the  Plan,  might  be  less 
harsh,  a  commenter  said  if  some  grace 
period  could  be  provided  as  well  as 
notification  from  HUD  with  respect  to 
the  termination.  The  Department 
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declines  to  accept  the  further 
administrative  burden  of  informing  Plan 
issuers  of  the  imminent  expiration  of 
their  Plans"  acceptance  since  the 
expiration  date  will  be  well-known  to 
each  Plan  issuer. 

A  commenter  suggested  that  in  order 
to  permit  Plan  issuers  to  respond  quickly 
to  changes  in  market  conditions  or  to 
implement  minor  changes  with  a 
minimum  of  administrative  burden, 
HUD  should  consider  (1)  requring  Plan 
issuers  to  submit,  with  any  proposed 
change  or  modification,  a  one-page 
summary  that  describes  the  nature  of 
the  change  or  modification,  and  (2) 
permitting  Plan  modifications  or 
changes  to  become  effective  30  days 
after  their  submission,  unless  HUD 
notifies  the  Plan  issuer  that  the 
modification  or  change  is  rejected  or 
requires  further  review.  In  our  view,  a 
requirement  that  a  Plan  issuer  provide  a 
summary  of  proposed  changes  in  a  Plan 
would  add  to  the  Plan  issuer's  and 
HUD's  paperwork  burden.  Regardless  of 
what  a  summary  might  state,  it  will 
likely  be  necessary  for  HUD  to  examine 
the  details  of  proposed  changes  to 
determine  their  acceptability.  Since 
HUD  expects  to  respond  to  inquiries 
within  30  days,  a  Plan  can  reasonably 
anticipate  that  HUD  will  either  accept  a 
proposed  change  within  that  period  or 
notify  the  Plan  issuer  that  further  review 
or  discussion  is  necessary.  For  these 
reasons,  the  Department  is  not  following 
the  commenter's  suggestion  in  the 
proposed  rule. 

The  suggestion  was  made  that  in  light 
of  the  prior  approval  requirement  for  all 
modifications.  HUD  should  consider 
extending  to  three  years  the  period  that 
Plan  approval  is  effective.  In  adopting  a 
three-year  acceptance  period,  HUD 
could  provide  that  issuers  would  have  to 
respond  to  specific  HUD  requests  for 
information  during  the  period,  and 
would  have  to  submit  any  additional 
information  that  is  required  of  issuers  as 
a  result  of  any  amendment  of  the  Plan 
criteria  by  HUD.  This  one-year 
extension  of  the  acceptance  period 
would  significantly  reduce  expenses  and 
cd.T'inistrative  work  for  both  HUD  and 
the  Plan  issuer,  according  to  the 
comment,  but  would  not  reduce 
materially  HUD's  ability  to  monitor 
Plans.  HUD  has  considered  the 
comparative  advantages  of  annual, 
biennial,  triennial,  and  quadrennial  Plan 
acceptance  periods,  and  has  decided  to 
propose  a  biennial  period.  It  offers  the 
necessary  balance,  in  the  Department's 
view,  between  HUD's  responsibility  to 
evaluate  periodically  a  Plan's  operation 
and  the  administrative  burden  of 


imposing  too-frequent  filing 
requirements. 

Another  comment  recommended  that 
HUD  include,  in  its  final  criteria,  a 
description  or  "Checklist"  of  the  factors 
that  will  be  considered  when  the 
Department  assesses  a  renewal 
application  (e.g.,  performance  of  the 
issuer  under  the  existing  Plan).  Also,  the 
final  criteria  should  clarify  that  if  an 
existing  Plan  issuer  submits  a  renewal 
application  at  least  two  months  before 
its  Plan  expiration  date,  the  Plan  may 
continue  in  operation  after  its  original 
termination  date,  unless  HUD  notifies 
the  Plan  issuer  otherwise.  The 
commenter  asserted  that  such  a 
provision  is  crucial  to  ensuring  that  the 
continuity  of  a  Plan's  operation  is  not 
adversely  affected  by  delays  in 
obtaining  renewal  approval.  As 
indicated  earlier,  it  would  be  the 
responsibility  of  a  Plan  to  submit  the 
necessary  documentation  to  evidence 
compliance  with  the  acceptability 
criteria  set  forth  in  this  rule.  These 
criteria  will  serve  as  the  "checklist"  that 
the  commenter  recommends.  To  restate 
the  checklist  would  be  largely 
redundant,  in  the  Department's 
judgment.  However,  the  rule  proposes 
that  if  a  renewal  acceptability 
determination  will  be  delayed  past  the 
expiration  date  of  the  prior  Plan 
acceptance,  and  the  delay  is  occasioned 
by  HUD's  failure  to  respond  to  the 
application  in  a  timely  manner,  the 
expiration  date  will  be  extended  by  the 
duration  of  the  delay.  (See  proposed 
§  203.202(c).) 

D.  Miscellaneous. 

A  commenter  observed  that  the 
standard  first-year  warranties  currently 
track  the  language,  "The  inability  or 
unwillingness  of  the  builders  to  so 
correct."  The  rule's  proposed  triggering 
language,  "if  a  builder  for  any  reason 
fails  to  correct  them  '  appears  to  the 
commenter  to  be  very  broad  and  lacking 
in  conditions  or  guidelines.  It  is  HUD's 
intention  that  a  responsible  third  party 
would  assume  a  builder's  obligations 
when  a  builder,  for  any  reason,  fails  to 
correct  in  a  timely  manner  a  problem  for 
which  the  builder  is  responsible.  The 
cause  of  the  builder's  default  may  be 
bankruptcy,  procrastination, 
uncertainty,  refusal  to  perform,  or  any 
other  reason.  HUD's  objective  is  to 
ensure  that  the  builder's  obligations  will 
be  discharged,  if  necessary,  by  a 
responsible  third  party.  The  language  is 
deliberately  broad,  and  would  admit  of 
no  condition  to  ensure  that  correction  of 
a  homeowner's  problems  would  not  be 
unduly  delayed  because  of  a  problem 
associated  with  the  builder. 


HUD  does  not  agree  that  the  breadth 
of  the  language  would  be  cause  for 
"future  definitional  revision",  as  the 
S  commenter  suggests.  The  language  is 
written  unconditionally  in  order  to 
defeat  a  builder's  or  Plan's  attempt  to 
use  frivolous  reasons  not  to  correct  a 
covered  problem.  By  the  same  token, 
frivolous  complaints  by  a  homeowner 
(which  may  be  unavoidable)  may  not 
require  a  Plan  issuer  to  respond. 

The  Department  considered  providing 
a  list  of  qualifying  reasons,  but  the 
uncertainty  of  enumerating  an  inclusive 
and  exhaustive  listing  of  all  possible 
reasons  militated  against  including  a  list 
in  the  rule.  Where  a  "rule  of  reason" 
cannot  resolve  disputes  between  a 
homeowner  and  a  builder  or  Plan, 
conciliation  or  arbitration,  as  provided 
for  in  S  203.204(g),  is  an  available 
recourse  to  settle  disputes. 

One  comment  suggested  that  each 
Plan  should  contain  guidelines  defining 
what  is  considered  by  the  industry  to  be 
(1)  "structural  damage  "  and  (2)  what  is 
required  to  be  repaired.  Without  these 
guidelines,  the  commenter  contended, 
the  Plan  could  create  misunderstanding, 
possibly  leading  to  legal  action.  (There 
are  industry  guidelines  for  plumb,  level, 
width  of  a  crack,  and  offsets  so  that 
stress  cracks  or  drying  cracks  are  not 
misinterpreted  as  structural  failure, 
according  to  the  comment.)  The 
comment  added  that  if  a  Plan  does  not 
include  these  criteria,  interpretation  and 
implementation  of  "repair"  is  never 
clear,  and  often  is  left  to  loss  control 
adjustors  who  may  be  biased — resulting 
in  consumers'  not  knowing  the  extent  of 
their  coverage,  if  any.  This  results, 
concluded  the  commenter.  in  a  lack  of 
credibility  for  the  industry  in  general, 
and  loes  not  provide  homeowners  with  a 
clear  understanding  and  comfortable 
feeling  that  they  have  been  provided  the 
warranty  program  that  they  thought  they 
were  receiving. 

While  the  rule  does  not  define 
"structural  damage",  it  does  define 
"structural  defect".  See  §  203.250. 
"Damage"  is  not  defined  because,  in 
HUD's  view,  its  determination  is  less 
controversial,  since  it  is  usually  patent 
or  caused  by  a  readily  identifiable  act. 
Also,  the  rule  does  not  itemize  what  "is 
required  to  be  repaired",  relying  instead 
on  the  broadly  stated  guidelines  in 
§  203.205.  The  Department  declined 
providing  an  itemized  list  of  what 
problems  must  be  repaired  because  of 
the  lack  of  uniform  standards  or 
guidelines  for  acceptable  housing 
performance  and  because  of  the 
difficulty  of  formulating  an  exhaustive 
list  of  repairable  items.  In  this  regard, 
the  Department  is  mindul  too  that  the 
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formulation  of  comprehensive  guidelines 
has  eluded  the  building  industry  and 
professions  associated  with  it  because 
of  the  effects  of  combinations  of 
problems  and  different  environmental 
conditions.  It  should  be  noted,  however, 
that  to  the  extent  §  203.205  mandates 
Plan  coverage  of  certain  kinds  of 
property  or  construction  defects,  the 
Plan  issuer  is  bound  to  repair  them. 

The  Department  also  notes  that  the 
issue  of  what  a  Plan  issuer  may  repair. 
as  raised  by  the  comment,  is  fairly  well 
settled  insofar  as  all  Plans  specify  what 
housing  performance  is  covered,  and 
most  Plans  specify  what  they  consider 
to  be  performance  deficiencies, 
including  methods  for  correcting  them. 
To  the  extent  that  a  Plan  stipulates 
criteria  and  standards  for  evaluating 
defects  and  their  corrections,  HUD  will 
require  that  they  be  acceptable  to  the 
Secretary  as  reasonable,  fair,  and  fully 
consistent  with  the  intent  of  required 
coverages,  but  HUD  does  not  specify 
their  content.  See  §  203.206. 

The  Department  agrees  with  the 
comment  that  it  should  not  be  fhe 
responsibility  of  the  warranty  company 
to  ensure  that  written  manufacturers' 
warranties  for  appliances  and 
equip.Tient  are  delivered  to  homeowners. 
The  rule  no  longer  would  provide  that 
Plan  issuers  deliver  manufacturers' 
warranties  to  homeowners.  This  action 
is  normally  taken  by  the  builder  in  the 
course  of  delivering  a  new  home. 
However,  in  the  event  of  a  problem 
involving  faulty  installation  of,  or 
builder  damage  to,  an  item  warranted 
by  a  manufacturer.  Plans  must  provide 
for  payment  of  corrections,  if  the  builder 
fails  to  do  so. 

A  commenter  contended  that  non- 
loadbearing  basement  slabs  should  not 
be  included  in  the  definition  of 
"Structural  Defect".  In  states  like 
Colorado,  where  basement  construction 
is  a  marketing  necessity  and  expansive 
soils  are  the  norm,  insuring  non- 
loadbearing  basement  slabs  for  a  period 
of  10  years  against  defects  and  failures 
that  may  be  construed  as  affecting  the 
iivability  of  a  property  could  price  home 
warranties  beyond  the  reach  of  both 
homeowners  and  builders,  the  comment 
claimed.  Moreover,  the  inclusion  of  non- 
loadbearing  slabs  in  the  definition  may 
create  a  belief  that  builders  are 
responsible  for  repairs  regardless  of 
causation. 

In  the  Department's  judgment,  where 
cement  concrete  floor  slabs  are  not 
attached  to  other  elements  of  dwelling 
foundations  and  are  intended  to  "float", 
they  should  have  sufficient  inherent 
structural  integrity  to  float  as  a  unit 
without  breakage  or  excessive 
deflection  that  would  impair  their 


function  as  a  floor,  or  the  performance 
of  other  dwelling  elements.  Floating 
floors  should  be  designed  and 
constructed  to  resist  damage  from 
foreseeable,  potential  differential 
movements  of  supporting  soils  or  other 
building  elements.  Where  potential 
differential  movements  may  be 
significant,  the  potential  problem  is 
foreseeable  and  damage  avoidance  is 
practical.  Floor  damage  can  adversely 
affect  utility  and  Iivability,  and  must  be 
covered  when  it  is  significant. 
Accordingly,  the  Department  has  not 
followed  the  commenter's  suggestion. 

On  the  question  of  deductibles  under 
a  Plan,  it  was  argued  that  because  (1) 
the  National  Housing  Act  requires  only 
one  year  of  builder-provided  warranty; 
(2)  HUD  has  approved  Plans  under 
which  the  builder  provided  direct 
coverage  for  only  one  yean  and  (3)  a 
two-year  aggregate  deductible  could 
significantly  increase  costs  to  insurers 
that  provide  direct  coverage  beginning 
in  the  second  year  of  a  Plan,  HUD's 
limitation  on  aggregate  deductibles 
should  be  applied  only  during  the  first 
year  of  a  Plan  (or  only  so  long  as  the 
builder  provides  direct  coverage  under  a 
Plan).  Alternatively,  HUD  should  adopt 
an  intermediate  limitation  on 
deductibles  in  the  second  year  of  a  Plan 
by  imposing  a  $100  per-claim  cap  on 
deductibles  in  that  year. 

The  Department  does  not  agree  that 
the  commenter's  reasons  support  the 
conclusion  that  HUD's  limitation  on 
aggregate  deductibles  should  be  applied 
only  during  the  first  year  of  a  Plan.  The 
rule  would  provide  for  a  maximum 
deductible  of  S250  per  claim  during  the 
third  through  the  tenth  year  of  Plan 
coverage,  and  a  limit  of  S250  in 
deductibles  during  the  first  two  years  of 
coverage.  In  the  case  of  a  condominium 
association,  the  deductible  would  be 
limited  to  $2,500  per  claim. 

Since  these  Plans  should  be  protective 
of  homeowners,  HUD  believes  that  a 
homeowner's  out-of-pocket  expenses 
[i.e..  payment  of  deductibles)  should  be 
limited  to  the  extent  possible.  Further, 
because  builder  and  manufacturer 
warranties  usually  cover  potential  first- 
year  problems,  the  homeowner  may  not 
have  to  pay  deductible  in  the  first  year. 
Stated  differently,  the  Plan  may  not 
have  to  effect  corrections  in  the  first 
year  because  of  these  existing 
warranties,  and  therefore  no  deductible 
would  be  paid.  (ffUD's  position 
assumes,  admittedly,  that  in  the  first 
year  both  builder  and  manufacturer  will 
honor  their  warranties.)  Both 
homeowner  and  Plan  exposure 
increases  as  of  the  second  year  [i.e., 
builder  and  manufacturer  warranties 
would  have  expired  after  the  first  year 


and  the  Plan  would  then  be  liable  for 
covered  repairs — in  which  case  the 
homeowner  would  be  faced  with  paying 
a  deductible — limited  to  a  maximum  of 
$250  for  all  claims  filed  by  the  second 
year).  Accordingly,  it  is  HUD's  intention 
that  as  between  Plan  and  homeowner, 
the  homeowner  be  protected  insofar  as 
the  cost  of  corrections  is  concerned  by 
imposing  a  two-year  aggregate 
deductible  of  $250  during  years  one  and 
two  of  Plan  coverage. 

In  this  connection,  it  should  be  noted 
that  not  all  Plans  provide  for 
homeowner  payment  of  a  deductible. 
While  these  Plans  may  be  in  the 
minority,  it  suggests  that  some  Plans — 
contrary  to  the  commenters's 
apprehensions — do  not  consider  the 
imposition  of  a  deductible  to  be  a 
necessary  cost  containment  measure. 

The  National  Academy  of  Conciliators 
(NAC)  petitioned  for  its  inclusion  (along 
with  the  American  Arbitration 
Association  (AAA))  as  an  acceptable 
entity  for  the  resolution  of  disputes 
regarding  homeoners'  complaints. 
According  to  the  NAC,  it  has  handled 
over  20,000  cases  for  the  HOW  program, 
and  is  considered,  perhaps,  the  most 
experienced  organization  in  the  area  of 
adjudicating  builder/buyer  disputes. 

The  rule  would  not  include  the  NAC 
as  a  possible  source  for  the  resolution  of 
disputes,  but  HUD  does  not  discourage 
NAC  involvement  in  the  conciliation 
process.  Homeowners  and  Plans  may 
voluntarily  elect  to  involve  the  NAC  in 
the  dispute  settlement  process.  The  rule, 
however,  does  propose  to  sanction  AAA 
involvement.  Because  AAA  membership 
is  drawn  from  different  backgrounds, 
whereas  NAC  membership  is 
disproportionately  drawn  from  the 
building  industry,  homeowners.  HUD 
belives,  may  more  readily  accept  an 
AAA  award. 

Findings  and  Certifications 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  Part  50,  which 
implement  section  102(2)tC)  of  the 
National  Environmental  Policy  Act  of 
1969.  The  Finding  of  No  Significant 
Impact  in  available  for  public  inspection 
during  regular  business  hours  in  the 
Office  of  the  Rules  Docket  Clerk,  Office 
of  the  General  Counsel,  Department  of 
Housing  and  Urban  Development,  Room 
10276,  451  Seventh  Street,  SW., 
Washington,  DC  20410. 

This  rule  would  not  constitute  a 
"major  rule"  as  that  term  is  defined  in 
section  (l)(d)  of  the  Executive  Order  on 
Federal  Regulations  issued  by  the 
President  on  February  17, 1981.  An 
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analysis  of  the  rule  indicates  that  it 
would  not  (1)  have  an  annual  effect  on 
the  economy  of  $100  million  or  more;  (2) 
cause  a  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
have  a  significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

In  accordance  with  5  U.S.C.  605(b) 
(the  Regulatory  Flexibility  Act),  the 
Undersigned  hereby  certifies  that  this 
rule  would  not  have  significant 
economic  impact  on  a  substantial 
number^f  small  entities.  The  rule  would 
protect  homeowners  who  receive  Plan 
coverage  that  guarantees  correction  of 
construction  problems,  but  it  would 
impose  no  financial  requirement  that 
qualified  and  reputable  Plan  provides 
are  not  already  meeting. 

This  rule  was  listed  as  item  number 
925  in  the  Department's  Semiannual 
Agenda  of  Regulations  published  on 
April  27, 1987  (52  FR  14362)  under 
Executive  Order  12291  and  the 
Regulatory  Flexibility  Act. 

The  Catalog  of  Federal  Domestic 
Assistance  program  numbers  are  14.108, 
14.117, 14.120, 14.133, 14.146, 14.165. 
14.166. 

The  information  collection 
requirements  contained  in  this  rule  have 
been  submitted  to  the  Office  of 
Management  and  Budget  for  review 
under  the  provisions  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C  3501- 
3520).  The  OMB  control  number,  when 
assigned,  will  be  announced  in  the 
Federal  Register. 

List  of  Subjects 

24  CFR  Part  200 

Administrative  practice  and 
procedure.  Claims,  Equal  employment 
opportunity.  Fair  housing.  Housing 
standard.  Loan  programs:  Housing  and 
community  development.  Mortgage 
insurance,  Organization  and  functions 
(Government  agencies).  Reporting  and 
recordkeeping  requirements.  Minimum 
property  standards.  Incorporation  by 
reference. 

24  CFR  Part  203 

Home  improvement.  Loan  programs: 
Housing  and  community  development. 
Mortgage  insurance.  Solar  energy. 

24  CFR  Part  221 

Condominiums.  Low  and  moderate 
income  housing.  Mortgage  insurance. 


Displaced  families.  Single  family 
housing.  Projects;  Cooperatives. 

24  CFR  Part  222 

Condominiums.  Military  personnel. 
Mortgage  insurance. 

24  CFR  Part  226 

Government  employees;  Mortgage 
insurance.  Single  family  housing. 

24  CFR  Part  234 

Condominiums.  Mortgage  insurance. 
Homeownership.  Projects.  Unit. 

24  CFR  Part  235 

Condominiums.  Cooperative.  Low  and 
moderate  income  housing.  Mortgage 
insurance.  Homeownership.  Grant 
programs:  Housing  and  community 
development. 

Accordingly,  the  Department  would 
amend  24  CFR  Parts  200,  203,  221,  222. 
226,  234.  and  235  as  follows: 

PART  200— INTRODUCTION 

1.  The  authority  citation  for  Part  200 
would  continue  to  read  as  follows: 

Authority:  Sec*.  2.  211.  and  807.  National 
tioufling  Act  (12  U.S.C.  1703. 1715b  and  1748f): 
sec.  7|d).  Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C  353S{d));  Subpart 
C  is  also  issued  under  sec.  214.  Housing  and 
Community  Development  Act  of  1980.  as 
amended  by  sec.  329,  Housing  and 
Community  Development  Amendments  of 
1981  (42  use.  1436a). 

2.  In  S  20ai63,  paragraph  (b)(5)(x) 
would  be  revised  to  read  as  follows: 

§  200.163     Dtrect  endorsement. 


(b)  •  •  • 

(5)  •  *  • 

(x)  For  proposed  construction,  where 
the  mortgagee  does  not  obtain  a  VA 
CRV,  VA  MCRV,  HUD  conditional 
commitment.  HUD  master  conditional 
commitment,  or  a  consumer  protection 
or  warranty  plan  or  submit  the  plans 
and  specifications  for  HUD's  prior 
approval,  a  certification  by  a  HUD- 
approved  architect,  engineer  or 
construction  analyst  that  the  plans  and 
specifications  comply  with  the 
applicable  property  standards.  After 
January  11, 1988,  if  the  mortgagee 
obtains  a  consumer  protection  or 
warranty  plan,  the  Plan  must  meet  the 
requirements  of  §§  203.200-203.^)9  of 
this  chapter. 
•         *        *         •        • 

3.  I  200.164,  paragraph  (d)  would  be 
revised  to  read  as  follows: 

§200  164     Appr ovat  of  direct  endoraement 
mortgage**. 


(d)  To  be  approved  for  participation  in 
the  Direct  Endorsement  program,  the 
mortgagee  mu.st  hnve  on  its  permanent 
staff  an  underwriter  approved  by  the 
Department  for  participation  in  the 
program  and  authorized  by  the 
mortgagee  to  bind  it  on  matters 
involving  the  origination  of  mortgage 
loans  under  the  program.  The  technical 
staff  that  the  mortgagee  uses  in  the 
Direct  Endorsement  program  (including 
appraisers,  construction  analysts, 
inspectors,  mortgage  credit  examiners, 
architects,  and  engineers)  must  also  be 
approved  by  the  Department.  The 
technical  staff  may  be  employees  of  the 
mortgagee  or  may  be  hired  on  a  fee 
basis  from  a  HUD  panel.  A  mortgagee 
that  has  a  financial  interest  in,  owns,  is 
owned  by,  or  is  affiliated  with  a 
building/selling  entity,  may  originate 
and  process  mortgages  for  this  entity 
under  the  Direct  Endorsement  program, 
only  if  the  property  appraisals  and 
inspections  are  done  by  independent 
appraisers  and  inspectors  approved  and 
assigned  by  the  Department,  rather  than 
by  appraisers  or  inspectors  on  the  staff 
of  the  mortgagee.  For  proposed 
construction,  where  the  mortgagee  does 
not  obtain  a  VA  CRV,  VA  MCRV.  HUD 
conditional  commitment,  or  HUD  master 
conditional  commitment,  or  a  consumer 
protection  or  warranty  plan,  or  submit 
the  plans  and  specifications  for  HUD's 
prior  approval,  the  mortgagee  must  use 
an  HUD-approved  architect,  engineer,  or 
construction  analyst  to  certify  that  the 
plans  and  specifications  meet  the 
applicable  standards.  After  January  11, 
1988.  if  the  mortgagee  obtains  a 
warranty  plan,  the  Plan  must  meet  the 
requirements  of  §S  203.200-203.209  of 
this  chapter. 


PART  203— MUTUAL  MORTGAGEE 
INSURANCE  AND  REHABILITATION 
LOANS 

4.  The  authority  citation  for  Part  203 
would  continue  to  read  as  follows: 

Authority:  Sees.  203.  211.  National  Housing 
Act  (12  U.S.C.  1709. 1715b):  sec.  7(d), 
Department  of  Housing  and  Urban 
Development  Act  42  U.&C.  3535(d)].  In 
addition.  Subpart  C  also  is  issued  under  sec. 
230,  National  Housing  Act  (12  U.S.C  17l5u). 

5.  In  §  203.18.  paragraph  (a)(2)(iii) 
would  be  revised  to  read  as  follows: 

§203.18     Maximum  mortgage  amounts. 

(a)*  •  * 

(2)-   •   * 

(iii)  Is  covered  by  a  consumer 
protection  or  warranty  plan  acceptable 
to  the  Secretary  and  satisfies  all 
requirements  that  would  have  been 


applicable  if  such  dwelling  had  been 
approved  for  mortgage  insurance  before 
the  beginning  of  construction.- After 
January  11, 1988,  any  consumer 
protection  or  warranty  plan  must  meet 

the  requirements  of  §§  203.200-203.209. 

•  *         *         *         • 

6.  In  §  203.46.  paragraph  (e)(3)  would 
be  revised  to  read  as  follows: 

§  203.46     Eligibility  of  modified  graduated 
payment  mortgages. 

•  •  .  .  * 

(e)  *  •  * 

(3)  Is  covered  by  a  consumer 
protection  or  warranty  plan  acceptable 
to  the  Secretary  and  satisfies  all 
requirements  that  would  have  been 
applicable  if  such  dwelling  had  been 
approved  for  mortgage  insurance  before 
the  beginning  of  construction.  After 
January  11. 1988,  any  consumer 
protection  or  warranty  plan  must  meet 
the  requirements  of  §§  203.200-203.209. 

•  •         •         •         « 

7.  Part  2C3  would  be  amended  by 
adding  a  new  undesignated  center 
heading  and  by  adding  new  §§  203.200 
through  203.209,  to  read  as  follows: 

Insured  Ten- Year  Protection  Plans 
(Plan) 

§  203.200     Definitions. 

As  used  in  §  203.201  through  §  203.209, 
the  following  terms  shall  have  the 
meaning  indicated: 

"Coverage  contract"  means  a 
warranty  certificate,  insurance  policy,  or 
other  document  of  similar  purpose 
(including  any  endorsements),  delivered 
to  the  homeowner  at  the  time  of  closing, 
which  is  issued  by  a  builder,  warranty 
company,  or  insurance  company  and 
which  defines  the  terms  and  conditions 
under  which  a  Plan  will  provide 
warranty  coverage  of  the  covered 
property. 

"Construction  deficiencies"  are 
defects  (not  of  a  structural  nature)  in  a 
dwelling  covered  by  an  insured  ten-year 
protection  plan  that  are  attributable  to 
poor  workmanship  or  to  the  use  of 
inferior  materials,  or  that  result  in  the 
impaired  functioning  or  unsightliness  of 
the  dwelling  or  some  part  thereof 
Defects  resulting  from  homeowner 
abuse  or  from  normal  wear  and  tear  are 
not  considered  construction 
deficiencies. 

"Insurance  backing"  means  the  direct 
insurance  or  reinsurance  of  potential 
Plan  obligations  by  one  or  more 
insurance  companies. 

"Insured  ten-year  protection  plan" 
and  "Plan"'  mean  an  agreement  between 
a  homeowner  and  a  Plan  issuer  which, 
L     among  other  things,  contains  warranties 
regarding  the  construction  and 


structural  integrity  of  the  homeowner's 
one-  to  four-family  dwelling  covered  by 
an  FHA-insured  mortgage.  A  Plan  may 
be  issued  by  an  insurance  company,  a 
warranty  company,  a  risk  retention 
group  as  defined  in  15  U.S.C.  3901(4)(A}- 
(H),  a  builder,  or  by  any  other  HUD- 
approved  entity  with  the  required 
insurance  and  financial  backing.  A  Plan 
must  specify  in  its  coverage  contract  the 
obligations  and  duties  of  the  Plan  issuer 
to  the  homeowner  (or  to  the 
homeowner's  successor  in  interest)  with 
respect  to  the  warranties  covering  the 
dwelling. 

"Multiple-line  insurance  company" 
means  an  insurance  company  that  offers 
insurance  coverage  in  addition  to  the 
insurance  of  Plans. 

"Plumbing"  means  all  components  of 
piped  on-site  gas,  fluid,  or  fluid-based 
systems  that  are  not  separately  covered 
by  manufacturers'  warranties,  and 
includes  any  on-site  water  supply  or 
sewage  disposal  systems. 

"Policy  year"  means  a  one-year 
accounting  period  established  by  a  Plan 
issuer,  which  may  or  may  not  coincide 
with  a  calendar  year,  and  which 
provides  a  base  period  for  evaluating 
long-term  experience  with  business 
originated  during  the  accounting  period. 

A  "risk  retention  group"  is  a 
corporation  which  is  organized  for  the 
primary  purpose  of  assuming  and 
spreading  all,  or  any  portion,  of  the 
product  liability  or  completed 
operations  liability  risk  exposure  of  its 
group  members,  and  which  is  chartered 
or  licensed  as  an  insurance  company 
and  authorized  to  engage  in  the  business 
of  insurance  under  the  law  of  any  State. 

"Single-line  insurance  company" 
means  an  insurance  company  that  only 
offers  insurance  backing  of  a  Plan. 

"Structural  defect"  means  a  failure, 
fracture,  or  excessive  deflection  of  one 
or  more  load-bearing  elements  of  a 
structure,  which  is  of  such  a  nature  as 
seriously  to  affect  the  safey  or  livability 
of  a  property  or  the  health  of  its 
occupants,  including  defects  that  occur 
in  non-loadbearing  basement  floor 
slabs.  A  structural  defect  may  be  caused 
by  faulty  or  deficient  design, 
workmanship,  materials,  or 
construction,  or  by  on-site  conditions  (or 
by  a  combination  of  these  factors)  that 
adversely  affect  the  as-built  structure. 
The  term  excludes  damage  caused  by 
fire,  flood,  earthquake,  tornado,  and 
other  perils  usually  covered  by  a 
homeowner's  casualty  insurance  policy. 
"Unencumbered  financial  resources" 
means  assets  that  are  readily  available 
to  satisfy  and  debt  or  obligation  for 
which  a  Plan  issuer  or  its  insurance 
backer  may  be  liable  and  that  are  not 


pledged  or  used  as  collateral  for  any 
other  purpose. 

""Warranty  company"  is  an  insurance 
company  or  other  entity  that  provides 
insurance  backing  for  an  insured  ten- 
year  protection  plan  which,  if  the  Plan 
issuer  fails  to  meet  its  obligations  to  a 
covered  homeowner,  will  assume  the 
obligations  and  perform  in  accordance 
with  the  Plan's  coverage  contract  with 
the  homeowner. 

§  203.201     Scope. 

The  provisions  and  requirements  set 
forth  in  §  203.202  through  §203.209  apply 
to  one-  to  four-family  dwellings  covered 
by  HUD  mortgage  insurance  (including 
family  units  in  a  condominium  where 
the  units  are  insured  under  Subpart  A  of 
Part  234  of  this  chapter). 

§  203.202    Plan  acceptability  and 
acceptance  renewal  crtteha — 9er>eraL 

(a)  For  a  Plan  to  be  acceptable  to 
HUD,  it  must  assure  that: 

(1)  If  a  builder,  for  any  reason,  fails  to 
correct  structural  defects  or  significant 
construction  deficiencies  in  a  property 
covered  by  an  insured  10-year 
protection  Plan  during  the  term  of  any 
warranty  offered  by  the  builder  on  the 
property,  the  Plan  issuer  will  effect  the 
corrections  in  accordance  with  the  terms 
of  the  coverage  contract;  and 

(2)  If  a  Plan  issuer,  for  any  reason, 
fails  to  effect  correction  of  these 
deficiencies  or  defects,  or  otherwise 
fails  to  honor  the  terms  of  its  coverage, 
its  insurance  backer  will  effect  the 
corrections  or  otherwise  honor  the  terms 
of  the  Plan. 

(b)  In  evaluating  applications  for 
renewal  of  Plan  acceptance,  HUD  will 
take  into  consideration  such  reliable 
evidence  as  is  made  available  to  the 
Department  of  a  Plan  issuer's  failure  to 
fulfill  its  obligations.  Where  HUD  has 
credible  evidence  of  a  Plan  issuer's 
failure  to  correct  covered  homeowner 
problems,  or  there  are  justifiable 
homeowner  complaints  about  untimely 
problem  resolution  by  a  Plan  issuer, 
HUD  will  consider  this  as  cause  for 
termination  of  a  Plan's  acceptance  and 
as  grounds  for  initiation  of  sanctions 
against  a  Plan  issuer  or  insurer  in 
accordance  with  24  CFR  Part  24.  If  HUD 
proposes  to  terminate  a  Plan's 
acceptance,  the  issuer  of  the  Plan  will  be 
advised  of  the  reason  therefore,  and  the 
procedural  safeguards  of  Part  24  will 
apply. 

(c)  Unless  renewed,  Plan  acceptance 
by  HUD  expires  automatically  on  the 
second  anniversary  date  of  acceptance. 
The  Plan  issuer  must  apply  for 
acceptance  renewal  at  least  two  months, 
but  no  more  than  three  months,  in 
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advance  of  expiration  to  avoid 
automatic  acceptance  termination.  Prior 
acceptance  of  a  Plan  will  be  continued 
beyond  the  date  of  automatic 
acceptance  termination  only  by  a 
written  notiTication  to  the  Plan  issuer 
and  only  if  the  delay  is  cause  by  a  lack 
of  timely  HUD  processing  of  a  renewal 
application.  HUD  will  not  extend  the 
expiration  date  of  a  prior  Plan 
acceptance  if  the  Plan  issuer  has 
provided  incomplete  information  with 
its  renewal  application. 

(d)  After  a  Plan  has  been  accepted  by 
HUD,  there  shall  be  no  change  in.  or 
modification  to,  its  provisions  or  in  its 
insurerfs)  or  insurance  contract(s). 
without  prior  written  HUD  acceptance 
of  such  change  or  modification.  A 
violation  of  this  condition  may  be  cause 
for  termination  of  a  Plan's  acceptance, 
and  may  be  grounds  for  initiation  of 
sanctions  against  the  Plan  proprietor  in 
accordance  with  24  CFR  Part  24.  Insofar 
as  practicable,  HUD  will  respond  to  a 
Plan  issuer's  request  for  acceptance  of  a 
change  within  30  days  of  receipt  of  the 
request.  Plan  acceptance  by  HUD  will 
be  for  a  two-year  period. 

(e)  Requests  for  initial  HUD 
acceptance  or  renewal  of  acceptance  of 
a  Plan  should  be  made  to  the  Deputy 
Assistant  Secretary  for  Single  Family 
(housing.  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street 
SW..  Washington.  DC  20410.  Requests 
must  be  accompanied  by  information 
and  documentation  evidencing  Plan 
compliance  with  §  203.204.  Acceptability 
of  Plans  will  be  determined  by  the 
Deputy  Assistant  Secretary  for  Single 
Family  Housing  who  will  notify 
applicants  of  the  Department's 
determination.  If  a  Plan  is  rejected,  the 
applicant  will  be  advised  of  the  reason 
for  rejection.  Each  HUD  field  office  will 
be  advised  of  Plans  determined  to  be 
acceptable. 

(f)  Existing  Plans  will  be  allowed  a 
grace  period  of  6  months  (the  period  to 
commence  from  the  effective  date  of  the 
final  rule)  to  make  the  necessary 
adjustments  to  comply  with  the 
provisions  and  requirements  of  S  203.200 
to  §203.209. 

'^>  203.203     Issuance  and  naturs  of  Insured 
10-year  protection  plans. 

(a)  Mans  may  be  issued — 

(1)  By  a  builder,  warranty  company, 
insurance  company,  or  risk  retention 
group  (see  15  U.S.C.  3901(4)  (A)-(H). 
with  insurance  backing  of  Plan 
performance;  or 

(2)  By  a  State  that  guarantees  the 
builder's  performance  and  the  State's 
continuing  financial  backing  throughout 
the  Plan's  coverage  period. 


(b)  All  Plans  must  have  insurance 
backing  unless  backed  by  the  full  faith 
and  credit  of  a  State. 

(c)(1)  Plans  backed  by  the  full  faith 
and  credit  of  a  State  must  be  in 
compliance  with  §203.200  through 
§  203.202,  and  §  203.204  through  203.206 
to  be  acceptable  to  HUD.  HUD  will 
evaluate  these  Plans  to  ensure  their 
compliance  with  these  sections. 

(2)  HUD  will  not  accept  Plans  backed 
by  a  State  agency  or  a  State  insurance 
guaranty  fund  unless  HUD  is  assured 
that  the  full  faith  and  credit  of  the  State 
is  pledged  to  satisfy  any  and  all 
obligations  of  the  state  agency  or 
guaranty  fund  that  may  arise  in 
connection  with  its  financial  backing  of 
a  Plan. 

(d)  The  functions  of  a  warrantor  and 
an  insurance  backer  may  be  performed 
by  a  single  corporate  entity 

§  203.204     Requirement*  and  limitations  of 
a  Plan 

In  addition  to  complying  with  the 
criteria  set  out  in  S  203.202  and 
S  203.205,  for  a  Plan  to  be  acceptable  to 
HUD,  it  must  meet  the  following 
requirements: 

(a)  A  Plan  must  assure  timely 
resolution  of  homeowners'  complaints 
covered  under  §  203.205.  Warranties  set 
forth  in^  Plan  must  comply  with  the 
Magnuson-Moss  Warranty — Federal 
Trade  Commission  Improvement  Act  (15 
U.S.C.  2301-2312)  along  with  the 
requirements  and  criteria  set  out  in  this 
section. 

(b)  The  entire  cost  to  the  homeowner 
for  Plan  coverage  must  be  prepaid  by 
the  builder  and.  in  the  case  of  optional 
coverage  beyond  the  coverage  required 
under  S  203.205.  by  either  the  builder  or 
homeowner. 

(c)  Unexpired  Plan  coverage  must  be 
automatically  transferred,  without 
additional  cost,  to  subsequent 
homeowners. 

(d)  Issued  Plan  coverage  must  be 
noncancellable  by  a  Plan  or  its 
insurance  backerjs). 

(e)  Exclusions  from  Plan  coverage 
must  not  defeat  coverage  objectives 
stated  in  {  203.202  and  S  203.205  and 
must  permit  normal  homeowner  use  of 
the  covered  property,  including  normal 
maintenance  and  emergency  property 
protection  measures. 

(f)  Unless  prohibited  by  applicable 
law.  Plans,  must,  at  a  minimum, 
stipulate  that  all  homeowner 
complaints,  including  those  regarding 
construction  deficiencies  and  structural 
defects  claims,  will  be  settled  in  the 
amount  of  their  actual  cost  to  correct  or 
for  the  original  sales  price  of  the 
property,  whichever  is  the  lesser, 
subject  to  a  deductible  not  to  exceed  a 


total  of  $250  for  all  claims  filed  by  a 
homeowner  during  the  first  two  years  of 
coverage  and  not  to  exceed  a  maximum 
of  $250  per  claim  during  the  third 
through  the  tenth  year  of  coverage.  In 
the  case  of  claims  filed  by  a 
condominium  association,  the 
deductible  may  not  exceed  $2500  per 
claim  during  the  term  of  Plan  coverage. 
Recurrent  claims  for  structural  defects 
occasioned  by  a  common  cause  shall  be 
subject  to  the  payment  of  no  more  than 
one  deductible.  A  homeowner  shall  be 
liable  for  deductible  only  if  a  builder 
defaults  on  warranty  performance  and 
the  Plan  has  to  make  the  covered 
corrections  under  the  builder's 
warranty,  no  deductible  that  may  be 
included  in  the  Plan  is  applicable. 

(g)  In  the  event  of  any  dispute 
regarding  a  homeowner  complaint  or 
structural  defect  claim.  Plans  must, 
unless  prohibited  by  applicable  law, 
provide  for  binding  arbitration 
proceedings  arranged  through  the 
American  Arbitration  Association  or  a 
similar  body.  The  sharing  of  arbitration 
charges  shall  be  as  determined  by  the 
Plan.  A  Plan  may  contain  prearbitration 
conciliation  provisions  at  no  cost  to  the 
homeowner,  or  provision  for  judicial 
resolution  of  disputes,  but  arbitration 
must  be  an  assured  recourse  for  a 
dissatisfied  homeowner. 

(h)  Where  a  State  has  a  home 
protection  act  or  other  statutes  or 
regulations  that  require  its  approval  of 
Plans,  a  Plan  issuer  must  demonstrate 
such  approval  to  HUD  as  an  additional 
prerequisite  to  HUD  acceptance. 

(i)  A  Plan  issuer  must  provide 
homeowners  an  executed  coverage 
contract  clearly  describing — 

(1)  The  identity  of  the  property 
covered; 

(2)  The  time  at  which  coverage  begins; 

(3)  The  maximum  amount  of  Plan 
liability; 

(4)  Noncancellability  of  the  coverage 
contract  by  the  Plan  or  its  insurance 
backers; 

(5)  No-cost  transferability  of 
unexpired  coverage  to  successors  in 
title; 

(6)  The  property  coverage  provided; 

(7)  Any  exclusions  from  coverage; 

(8)  Performance  standards  for 
resolving  homeowner  complaints  and 
claims  (if  standards  for  complaint  and 
claim  adjustment  are  promulgated  as 
part  of  a  Plan); 

(9)  Dispute  settlement  alternatives 
and  procedures; 

(10)  The  names,  addresses,  and 
telephone  numbers  of  the  Plan  and  its 
insurance  backers;  and 

(11)  When,  to  whom,  under  what 
conditions,  and  to  what  address 


homeowners  should  submit  any 
construction  deficiency  complaints  or 
structural  defects  claims. 

(j)  Where  a  Plan  issuer  or  its 
insurer(s)  must  demonstrate  owned, 
unencumbered  financial  resources  in 
some  minimum  amount,  in  addition  to 
insurance  backing,  the  Plan  or  its 
insurer(s)  must  certify  that  those  or 
greater  resources  will  be  maintained 
throughout  the  period  of  HUD  Plan 
acceptance. 

(k)  Plans  will  not  be  required  to 
warrant  that  a  covered  property 
complies  with: 

(1)  Original  dwelling  plans  and 
specifications; 

(2)  Applicable  buiding  codes;  or 

(3)  Specific  terms  of  a  homeowner's 
contract  to  purchase  a  property. 

§  203.205    Plan  coverage. 

(a)  Plan  coverage  must  take  effect 
upon  the  initial  sale  of  the  property  to 
the  homeowner  as  evidenced  by  the 
date  of  settlement. 

(b)  During  the  first  year  of  coverage,  a 
Plan  must  warrant  a  covered  property 
against  significant  defects  in 
workmanship  and  materials  if  a  builder, 
for  any  reason,  fails  to  correct  them.  The 
Plan  also  must  warrant  the  correction  of 
problems  with,  and  the  restoration  of 
reliable  function  of,  appliances  and 
equipment  damaged  during  installation 
or  improperly  installed  by  the  builder. 

(c)  During  the  second  year  of 
coverage,  a  Plan  must  warrant  a  covered 
property  against  defects  in  the  wiring, 
piping  and  ductwork  in  the  electrical 
plumbing,  heating,  cooling,  ventilating, 
and  mechanical  systems. 

(d)  From  the  effective  date  through  the 
end  of  the  second  year  of  coverage,  a 
builder  must  warrant  a  covered  property 
against  structural  defects.  From  the 
beginning  of  the  third  year  through  the 
end  of  the  tenth  year  of  coverage,  a  Plan 
must  provide  this  warranty,  except  that 
if  a  builder  fails  to  honor  the  warranty 
in  the  first  two  years  of  coverage,  the 
Plan  issuer  will  be  responsible  for  curing 
any  structural  defects. 

The  coverage  described  in  paragraphs 
(b)  thorugh  (d)  of  this  section  is  the 
minimum  level  of  coverage  that  HUD 


will  find  acceptable  in  a  Plan.  A  Plan 
issuer  may  elect  to  provide  coverage  in 
excess  of  the  minimum  required 
coverage,  either  in  the  Plan's  basic 
coverage  or  by  use  of  a  prepaid  added- 
cost  endorsement  issued  at  the  inception 
of  original  property  coverage.  Nothing  in 
this  section  precludes  private  risk- 
sharing  arrangements  between  a  Plan 
issuer  and  a  builder. 

§  203.206    Housing  performance  standards 
or  criteria. 

A  Plan  may  contain  housing 
performace  standards  or  criteria  for 
resolution  of  homeowner  claims  or 
complaints  that  are  fair,  reasonable,  and 
consistent  with  the  intent  of  the  Plan, 
including  Plan  coverage  under  §  203.205. 
If  a  Plan  contains  such  criteria  or 
standards,  they  must  be  acceptabe  to 
the  Secretary. 

§  203.207    Financial  strength  criteria. 

HUD  will  evaluate  Plans  for 
acceptability  with  respect  to  their 
financial  strength  based  on  the 
following  criteria: 

(a)  A  Plan  offered  for  acceptance  or 
acceptance  renewal  directly  by  an 
insurance  company  that  is.  at  the  time 
the  Plan  is  offered,  rated  A  or  better  by 
the  A.M.  Best  Company,  is 
presumptively  acceptable. 

(b)  In  the  following  cases,  to  be 
acceptable — 

(1)  A  Plan  with  insurance  backing  by 
an  insurance  company  currently  rated  A 
or  better  by  the  A.M.  Best  Company 
must  have  unencumbered  financial 
resources  of  at  least  $250,000  and 
insurance  backing  in  at  least  the  amount 
of  total  potential  Plan  obligations,  as 
defined  in  §  203.208  of  this  chapter. 

(2)  A  Plan  offered  by  a  multiple-line 
insurance  company  that  is  currently 
either  unrated,  or  rated  less  than  A,  by 
the  A.M.  Best  Company,  must  have 
reinsurance  in  at  least  the  amount  of 
total  potential  Plan  obligations,  as 
defined  in  §  203.208  of  this  chapter. 

(3)  A  Plan  offered  by  a  single-line 
insurance  company  that  is  currently 
either  unrated,  or  rated  less  than  A,  by 
the  A.M.  Best  Company,  or  a  Plan  that  is 
offered  by  a  risk  retention  group,  must 
have  unencumbered  financial  resources 
of  at  least  $250,000,  and 

(i)  If  the  Plan  retains  no  coverage  risk, 
it  must  have  insurance  or  reinsurance 


coverage  in  at  least  the  amount  of  total 
potential  Plan  obligations; 

(ii)  If  the  Plan  retains  a  portion  of  its 
coverage  risk  that  is  calculable  in 
dollars,  it  must  show  that  the  Plan's 
unencumbered  financial  resources 
exceed  its  retained  risk  and  that  the  sum 
of  those  resources  plus  the  amount  of 
the  Plan's  reinsurance  at  least  equals 
total  potential  Plan  obligations;  or 

(iii)  If  the  Plan  retains  all  of  its 
coverage  risk,  or  a  portion  of  that  risk 
which  cannot  be  reliably  expressed  in 
dollars,  the  Plan  issuer  must 
demonstrate  that  it  has  either 
imencumbered  financial  resources  or 
reinsurance  in  an  amount  at  least  equal 
to  total  potential  Plan  obligations; 

(4)  A  Plan  offered  by  a  housing 
warranty  company  or  builder  must  have 
unencumbered  financial  resources  of 
$250,000  and  insurance  backing  in  at 
least  the  amount  of  total  potential  Plan 
obligations. 

When  a  Plan  is  operated  by  a  builder, 
its  operations  must  be  conducted 
through  a  corporate  legal  entity  separate 
from  the  builder's  other  business  affairs. 

(c)  Where  financial  resources  must  be 
shown,  a  Plan  issuer  must  submit  a  copy 
of  its  most  current  financial  statement 
along  with  a  copy  of  the  certified  audit 
(the  audit  must  be  no  more  than  one 
year  old)  that  was  submitted  to  a  State 
regulatory  commission  having 
jurisdiction  over  this  operations.  HUD 
may  require  clarification  from  a  Plan 
issuer  with  respect  to  its  financial 
statement,  if  HUD  determines  that 
neither  the  audit  nor  the  financial 
statement  clearly  identifies  the  items 
that  represent  unencumbered  financial 
resources. 

(d)  Surety  bonds  or  letters  of  credit 
are  not  acceptable  in  lieu  of 
unencumbered  financial  resources  or 
insurance  backing. 

§  203.208     Potential  plan  ol>ligations. 

A  Plan  issuer  must  estimate  the  Plan's 
potential  obligations  by  using  the 
methodology  set  forth  in  this  section. 
The  methodology  is  based  upon 
representative  long-term  industry  claims 
experience  to  provide  a  reasonable 
forecast  of  potential  future  claims. 

(a)  A  Plan's  potential  obligations  for  a 
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policy  year  (computed  for  the  policy 
year  in  which  written)  will  be 
determined  by  applying  the  relevant 
multiplier  (based  upon  the  number  of 
homes  covered  or  to  be  covered  in  a 
policy  year  as  shown  in  Table  I)  to  that 
year's  contingent  liability  [i.e.,  the  total 
sales  price  of  all  homes  covered  during 
the  policy  year). 

(bj  For  each  full  year  that  has  elapsed 
since  a  Plan's  policy  year  business  was 
written,  the  potential  Plan  obligations 
for  that  year  must  be  reduced  by  ten 
percent.  Computation  of  potential  Plan 
obligations,  adjusted  by  such  reduction, 
must  be  made  for  each  policy  year.  The 
adjusted  amounts  represent  the 
estimated  remaining  potential  Plan 
obligations  for  each  policy  year.  A  Plan 
may  subdivide  the  policy  year  into 
policy  months  to  compute  adjustments 
to  partial  expiration  of  policy  terms. 

(c)  For  purposes  of  this  section,  total 
potential  Plan  obligations  are  the  sum  of 
the  remaining  potential  obligations  for 
each  policy  year  for  which  coverage  is 
still  outstanding  plus  an  estimate  of  the 
potential  plan  obligations  for  the 
forthcoming  policy  year.  Total  potential 
Plan  obligations  do  not  include 
allowances  for  day-to-day  promotional 
and  operating  expenses,  or  expenses 
related  to  travel,  claims  adjustment, 
homeowner  service,  or  other  expense 
items.  A  Plan  issuer  must,  if  requested 
by  HUD,  provide  assurance  to  the 
satisfaction  of  HUD  that  it  has  adequate 
resources  to  cover  these  expenses. 


Table  I— Multipliers  to  be  Used  For  Computation  of  Potential  Plan 

Obligations 


Number  of  homes 

Number  of  honr>es 

covered  or  to  be 
covered  dunng  a 

Multiplier  ' 

covered  or  to  be 
covered  dunng  a 

Muttiptier  ■ 

policy  year 

policy  year 

1 

0.0201 

3.500 

00030 

10 

.0117 

4,000 

0029 

20 

0100 

4,500 

0028 

30 

0091 

5.000 

0028 

40 

0085 

6,000 

.0027 

50 

0081 

7,000 

0026 

60 

.0077 

8,000 

0025 

70 

0075 

9,000 

.0024 

80 

.0072 

10.000 

.0024 

90 

.0070 

15,000 

.0021 

100 

0069 

20,000 

.0020 

150 

.0063 

25,000 

.0019 

200 

0059 

30.000 

.0018 

250 

0056 

35,000 

.0018 

300 

0053 

40,000 

.0017 

350 

.0051 

45.000 

.0017 

400 

0050 

50.000 

.0016 

450 

.0048 

60,000 

.0016 

500 

.0047 

70,000 

.0015 

600 

0045 

80.000 

.0015 

700 

.0044 

90,000 

.0014 

800 

0042 

100,000 

.0014 

900 

0041 

150,000 

.0013 

1,000 

.0040 

200,000 

.0012 

1,500 

.0037 

260.000 

.0011 

2.000 

.0034 

300,000 

.0011 

2.500 

.0033 

350,000 

.0010 

3,000 

.0031 

400,000 

.0010 

'  Unear  (straight  line)  interpolation  may  be  used  between  latujlar  values 
The  fraction  of  contingent  ljat)ility  that  must  be  used  m  computir>g  potential  Plan  obligations 
(or  a  pwlicy  year  is  shown  as  a  muttiplief  in  the  Table.  The  fraction  diminishes  as  a  Plan's 
business  volume  increases  and  provides  a  large  base  for  nsk-averaging.  (For  illustrative 
purposes,  sample  computations  of  potential  Plan  obligations  are  included  in  Appendix  "A " 
following  the  Table.) 


Appendix  A— Sample  Computations  of  Potential  Plan  Obligations  ' 


Policyyear 

No.  Of 
homes 
covered 
dunr>g 
policy 
year 

Average 
sales 

price  ol 
homes 

covered 

during 

policy 

year 



Contirwent 
liability  (total 
value  ol  all 
homes 
covered  during 
policy  year) 

Multiplier 

(from 
Table  1) 

Potential 
obligation 
for  policy 

year 

business 

when 

written 

Adjusted 
potential 
obligation 

remaining 
coverage 

term 

1 

2 

3 

4 

5 

6 

7 

1.  A  Plan  began  business  on  September  5,  1985  and  does 

its   accounting    on   a    calendar   year   basis,   so   that   all 
coverage  it  writes  during   1985  will  be  reported  (or  its 
1985  policy  year    The  Plan  s  annual  business  volumes 
and  sales  prices  of  covered  properties  are  estimated 
by  the  Plan  as  shown  in  the  (ollowing  Table.  Computa- 
tion made  in  October  19^5. 

1985                              

600 
3,600 

$87,000 
90,000 

$52,200,000 
270,000,000 

0.0045 
.0031 

$234,900 
837,000 

$234,900 

1986 - 

837,000 

$1,071,900 
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Appendix  A— Sample  Computations  of  Potential  Plan  Obligations  '—Continued 


Policyyear 


No.  of 
homes 
covered 
during 
policy 
year 


Average 
sales 

pnce  o( 
homes 

covered 

dunng 

(X>licy 

year 


Contingent 
liability  (total 
value  of  all 
homes 
covered  dunng 
policy  year) 


Multiplier 

(from 
Table  1) 


Potential 
obligation 
for  policy 

year 
business 

wt>en 
vmtten 


Adjusted 

poterrtial 
obligation 

remaining 
coverage 

term 


2.  A  Plan  began  business  on  March  17,  1980  and  Its  accounting  for  policy  years  began  each  succeeding  March  17.  Accordingly  its  1980 
policy  year  began  on  March  17,  1980  and  ended  on  March  16,  1981.  For  each  of  it.  policy  years,  the  Plan',  boainessToiun^  and  the 
average  sales  price  of  covered  properties  are  as  shown  in  the  following  Table.  Computation  made  in  April  198S. 


1980 

1981 

1982 

1983 

1984 

1985  est. 


Total  Potential  Plan  obligations  =  . 


894 
2,000 
4,500 
6,220 
8,760 
10,000 


S68,700 
75,000 
79,400 
81,300 
86,200 
88,000 


$61,417,800 
150,000,000 

357,300.000 
505,686,000 
755.112,000 
880,000,000 


0.0041 
.0034 
.0028 
.0027 
.0024 
.0024 


$251,813 
510,000 
1 ,000,440 
1,365,352 
$1,812,269 
2,112,000 


$125,906 
306,000 
700,308 
1,092,282 
1,631,042 
2,112,000 


$5,967,538 


rninmn  5  tL^nior^io?'""",""  ^'  ^  and  3  Or  4  to  be  supplied  by  a  Plan.  Multiplier  in  column  5  obtained  from  Table  1.  entenng  Table  with  data  in 
column  2  and  interpolating  as  necessary  ^ 

Figures  in  column  6  are  the  product  of  figures  in  columns  4  and  5. 

Figures  in  column  7  are  those  in  column  6  reduced  by  10  percent  for  each  completed  year  of  coverage  for  a  given  poBcy  year's  business 


§  203.209     Insurance  backing  criteria. 

(a)  An  insurance  company  backing  or 
operating  a  Plan  must  be  duly  licensed 
or  approved  (and  with  the  Plan  filed  and 
approved  where  appropriate)  to  market 
such  insurance  coverage  by  the  proper 
regulatory  agency  in  each  State  or 
Territory  in  which  the  Plan  will  operate. 
Any  company  operating  under  the 
Product  Liability  Risk  Retention  Act  of 
1981  will  be  regarded  as  having  met 
licensing,  filing,  and  approved 
requirements  of  all  States,  but  must  first 
demonstrate  that  it^ 

(1)  Meets  licensing,  filing  and 
approval  requirements  in  its  domiciliary 
State;  and 

(2)  Meets  each  of  the  requirements  of 
paragraphs  (A)  through  (E)  of  section 
4(a)  of  the  Product  Liability  Risk 
Retention  Act  of  1981  (15  U.S.C. 
3901(a)(4)(A}  through  (H) 

(b)  HUD  will  consider  the  insurance 
backing  of  a  Plan  acceptable,  if  such 
backing  is  by: 

(1)  An  insurance  company  currently 
rated  A  or  better  by  the  A.M.  Best 
Company; 

(2)  A  multiple-line  insurance  company 
currently  unrated,  or  rated  less  than  A. 
by  the  A.M.  Best  Company,  with 
reinsurance  in  at  least  the  amount  of 
total  potential  Plan  obligations;  or 

(3)  A  single-line  insurance  company 
currently  unrated,  or  rated  less  than  A, 
by  the  A.M.  Best  Company,  and  which: 

(i)  Has  reinsurance  in  at  least  the 
amount  of  total  potential  Plan 
obligations;  or 


(ii)  Owns  unencumbered  financial 
resources  in  excess  of  any  retained  risk 
and  in  at  least  the  amount  of  the  total 
potential  Plan  obligations  less  the 
demonstrated  amount  of  its  reinsurance, 

(c)  Reinsurance  of  an  insurer's  risks 
under  a  Plan  will  be  acceptable  only  if 
provided  by  an  insurance  company 
currently  rated  A  or  better  by  the  A.M, 
Best  Company. 

(d)  When  more  than  one  insurer  or 
reinsurer  provides  insurance  backing  of 
a  Plan,  the  conditions  precedent  to 
assumption  of  liability  by  each  insurer 
and  the  amount  of  each  insurer's 
liability  must  be  shown.  There  must  be 
complete  coverage  of  total  potential 
Plan  obigations. 

(e)  HUD  will  consider  the  following 
factors  when  evaluating  the 
acceptability  of  the  coverage  provided 
by  reinsurance: 

(1)  If  a  percentage  of  all  risk  is  "laid 
off,  the  reinsurance  will  be  evaluated 
as  covering  that  percentage. 

(2)  Where  the  reinsurance  provides  an 
annual  "low  cap",  it  will  beevaluated  as 
covering  potential  Plan  obligations  for  a 
policy  year  only  in  amount  greater  than 
the  loss  cap.  If  the  loss  cap  applies  to 
total  Plan  business  rather  than  to  its 
business  by  policy  year,  the  Plan  must 
show  the  actual  amount  of  liability 
coverage  provided  by  the  reinsurance. 

(3)  Where  the  reinsurance  provides 
backing  of  individual  home  coverage 
losses  greater  than  some  specified 
amount,  the  Plan  must  show  the  actual 
amount  of  liability  coverage  provided  by 
the  reinsurance. 


PART  221— LOW  COST  AND 
MODERATE  INCOME  MORTGAGE 
INSURANCE 

8.  The  authority  citation  for  Part  221 
would  continue  to  read  as  follows: 

Authority:  Sees.  211.  221,  National  Housing 
Act  (12  U.S.C.  1715b,  17151);  sec.  7(d), 
Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535(d)). 

9.  In  §  221.20,  paragraph  (a)(2)(iv) 
would  be  revised  to  read  as  follows: 

§  221.20     Maximum  mortgage  amount — 
loan-to-value  limitation, 

(a)  *  *  • 

(2)  *  *  • 

(iv)  Is  covered  by  a  consumer 
protection  or  warranty  plan  acceptable 
to  the  Secretary  and  satisfies  all 
requirements  that  would  have  been 
applicable  if  such  dwelling  had  been 
approved  for  mortgage  insurance  before 
the  beginning  of  construction.  After 
[insert  date  six  months  following 
effective  date],  any  consumer  protection 
or  warranty  plan  must  meet  the 
requirements  of  §§  203.200-203.209  of 
this  chapter. 


PART  222— SERVICEMEN'S 
MORTGAGE  INSURANCE 

10.  The  authority  citation  for  Part  222 
would  continue  to  read  as  follows: 

Authority:  Sees.  211.  222,  National  Housing 
Act  (12  U.S.C.  1715b,  1715m);  sec.  7(d), 
Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535(d)). 


UM  I 
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11.  In  §222.4.  paragraph  (a)(4)  would 
be  revised  to  read  as  follows: 

§  222.4     Maximum  mortgage  amount;  loan- 
to-value  limitation. 

(a)-    •    • 

(4)  Is  covered  by  a  consumer 
protection  or  warranty  plan  acceptable 
to  the  Secretary  and  satisfies  all 
requirements  that  would  have  been 
applicable  if  such  dwelling  had  bei^n 
approved  for  mortgage  insurance  before 
the  beginning  of  construction.  After 
[insert  date  six  months  following 
effective  date],  any  consumer  protection 
or  warranty  plan  must  meet  the 
requirements  of  8  §  203.200-203.209  of 
this  chapter. 


PART  226— ARMED  SERVICES 
HOUSING— CIVILIAN  EMPLOYEES 
[SECTION  8091 

12.  The  authority  citation  for  Part  226 
would  continue  to  read  as  follows: 

Authority:  Sees.  807.  809.  National  Housing 
Act  (12  U.S.C.  1748f.  174eh-l);  sec.  7(d). 
Dppartment  of  Mousing  and  Urban 
DevclopmenI  Act  (42  U.S.C.  3535(d)). 

13.  In  S  226.5.  paragraph  (a)(l)(iii) 
would  be  revised  to  read  as  follows: 

§  226.5     Maximum  mortgage  amount;  loan- 
to-value  limitation. 

(a)*  *  * 

(!)*•• 

(iii)  Is  covered  by  a  consumer 
protection  or  warranty  plan  acceptable 
to  the  Secretary  and  satisfies  all 
requirements  that  would  have  been 
applicable  if  such  dwelling  had  been 
approved  for  mortgage  insurance  before 
the  beginning  of  construction.  After 
[insert  date  six  months  following 
effective  date],  any  consumer  protection 
or  warranty  plan  must  meet  the 
requirements  of  §5  203.200-203.209  of 
this  chapter. 


PART  234— CONDOMINIUM 
OWNERSHIP  MORTGAGE  INSURANCE 

14.  The  authority  citation  for  Part  234 
u  ould  continue  to  read  as  follows: 

Authority:  Sees.  211.  234.  National  Housing 
Act  (12  U.S.C.  1715b.  1715y);  sec.  7(d). 
Dnpartment  of  Housing  and  Urban 
Ueveiopment  Act  (42  U.S.C.  3535(d)). 

15.  In  S  234.27.  paragraph  (a)(2)(iii) 
would  be  revised  to  read  as  follows: 

§  234.27     Maximum  mortgage  amounts. 

(a)  *   *   * 

(2)  *   *   * 

(iii)  Is  covered  by  a  consumer 
protection  or  warranty  plan  acceptable 
to  the  Secretary  and  satisfies  all 


requirements  that  would  have  been 
applicable  if  such  dwelling  had  been 
approved  for  mortgage  insurance  before 
the  beginning  of  construction.  After 
[insert  date  six  months  following 
effective  date),  any  consumer  protection 
or  waiTanty  plan  must  meet  the 
requirements  of  §§203.200-203.209  of 
this  chapter. 


PART  235— MORTGAGE  INSURANCE 
AND  ASSISTANCE  PAYMENTS  FOR 
HOME  OWNERSHIP  AND  PROJECT 
REHABILITATION 

16.  The  authority  citation  for  Part  235 
would  continue  to  read  as  follows: 

Authority:  Sees.  211.  235.  National  Housing 
Act  (12  use.  1715b.  1715Z);  sec.  7(d). 
Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535(d)). 

17.  In  §  235.15.  paragraph  (a)(2)  would 
be  revised  to  read  as  follows: 

§  235.15     Ellglt)le  types  of  dwellings 

(a)  *   •   * 

(2)  A  single  family  dwelling  which  has 
never  been  previously  occupied  and  is 
covered  by  a  consumer  protection  or 
warranty  plan  acceptable  to  the 
Secretary  and  satisfies  all  requirements 
that  would  have  been  applicable  if  such 
dwelling  had  been  approved  for 
mortgage  insurance  before  the  beginning 
of  construction.  After  [insert  date  six 
months  following  effective  date),  any 
consumer  protection  or  warranty  plan 
must  meet  the  requirements  of 
§§203.200-203.209  of  this  chapter. 

*  •  *  •  • 

Dated:  May  6, 1967. 
Thomas  T.  Demery. 

Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 
[FR  Doc.  87-12966  Filed  6-9-87;  8.45  am) 

BiLtlMG  COOC  42ia-27-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFR  Pari  52 
[FRL-3215-7] 

Approval  and  Promulgation  of 
Implementation  Plans.  North  Carolina; 
Extension  of  Public  Comment  Period 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  extension  of  public 
comment  period. 

summary:  On  April  29. 1987.  (52  FR 
15514),  EPA  granted  a  30-day  extension 
to  May  27. 1987  for  the  comment  period 
for  the  proposed  disapproval  of  the 
North  Carolina  implementation  plan's 


revised  limits  for  particulate  emissions 
from  electric  utility  boilers.  On  May  15, 
1987.  Carolina  Power  and  Light 
Company  (CP&L)  requested  an 
additional  30  days  to  )une  26. 198/. 
Today,  we  are  granting  that  request  3nd 
this  will  be  the  last  extension  for  the 
comment  period. 

DATES:  Comments  are  now  due  on  or 

before  June  26.  1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Roger  O.  Pfdff.  tnviruiimeiital  Protection 
Agency,  345  Courtland  Street,  NE.. 
Atlanta.  Georgia  30365.  telephone  (404) 
347-2864  or  FTS  257-2864. 

Dated:  |une  2. 1987. 
Patrick  M.  Tobin 
Acting  Regional  Administrator. 
[KR  Doc.  87-13202  Filed  6-9-87;  8:45  am] 
BIU.ING  COOC  sseo-so-M 


40CFR  Part  180 
1PP6E3411/P421;FRL-3215-31 

Pesticide  Tolerance  for  2-1 1- 
(Ethoxyimino)Butyl  \-S-{  2-<Ethylthlo)- 
Propylf-3-Hydroxy-2-Cyclohexen-1- 
One 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Proposed  rule. 

SUMMARY:  This  document  proposes  that 
tolerances  be  established  for  the 
combined  residues  of  the  herbicide  2-[l- 
(ethoxyimino)-butyl)-5-[2- 
(ethylthio)propyl]-3-hydroxy-2- 
cyclohexen-1-one  and  its  metabolites  in 
or  on  the  raw  agricultural  commodities 
flaxseed  and  flax  straw.  The  proposed 
regulation  to  establish  maximum 
permissible  levels  for  residues  of  the 
herbicide  in  or  on  the  commodities  was 
requested  in  a  petition  submitted  by  the 
Interregional  Research  Project  No.  4  (IR- 
4). 

DATES:  Comments,  identified  by  the 
document  control  number  [PP  6E3411/ 
P421|,  should  be  received  on  or  before 
Junp  25.  1987. 

ADDRESS: 

By  mail,  submit  written  comments  to: 
Information  Services  Section,  Program 
Management  and  Support  Division 
(TS-757C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency.  401  M  St.,  SW.,  Washington. 
DC  20460 

In  person,  bring  comments  to:  Rm.  236. 
CM  «2, 1921  Jefferson  Davis  Highway. 
Arlington,  VA  22202. 
Information  submitted  as  a  comment 

concerning  this  notice  may  be  claimed 

confidential  by  marking  any  part  or  all 


of  that  information  as  "Confidential 
Business  Information"  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  236  at  the  address 
given  above,  from  8  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

By  mail:  Donald  R.  Stubbs.  Emergency 
Response  and  Minor  Use  Section  (TS- 
767C).  Registration  Division, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460 
Office  location  and  telephone  number: 
Rm.  716B,  CM  *2.  1921  Jefferson  Davis 
Highway,  Arlington,  VA  22202.  (703- 
557-1806). 
SUPPLEMENTARY  INFORMATION:  The 
Interregional  Research  Project  No.  4  (IR- 
4),  New  Jersey  Agricultural  Experiment 
Station.  P.O.  Box  231.  Rutgers 
University,  New  Brunswick.  NJ  08903, 
submitted  pesticide  petition  6E3411  to 
EPA  on  behalf  of  Dr.  Robert  H. 
Kupelian.  National  Director.  IR-4  Project 
and  the  Agricultural  Experiment  Station 
of  North  Dakota. 

This  petition  requested  that  the 
Administrator,  pursuant  to  section 
408(e)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act.  propose  the 
establishment  of  tolerances  for  the 
combined  residues  of  the  herbicide  2-[l- 
(ethoxyimino)butyl]-5-[2- 
(ethylthio)propyI|-3-hydroxy-2- 
cyclohexen-1-one  and  its  metabolites 
containing  the  2-cyclohexen-l-one 
moiety  (calculated  as  the  herbicide)  in 
or  on  the  raw  agricultural  commodities 
flaxseed  at  5.0  parts  per  million  (ppm) 
and  flax  straw  at  2.0  ppm.  In  addition, 
IR-4  has  submitted  a  related  food 
additive  petition  7H5528  proposing  a 
regulation  to  permit  residues  of  the 
herbicide  on  flaxseed  meal  at  7  ppm, 
resulting  from  application  to  the  growing 
crop. 

The  data  submitted  in  the  petition  and 
other  relevant  material  have  been 
evaluated.  The  pesticide  is  considered 
useful  for  the  purpose  for  which  the 
tolerances  are  sought.  The  toxicological 
data  considered  in  support  of  the 
proposed  tolerances  include: 

1.  A  6-month  dog  feeding  study  with  a 
no-observed-effect  (NOEL)  level  of  2 
milligrams  (mg)/kilogram  (kg)/day. 

2.  A  2-year  chronic  feeding/ 
oncogenicity  study  in  rats  with  a  NOEL 


greater  than  360  ppm  (equivalent  to  18 
mg/kg/day,  highest  dose  tested)  and  no 
oncogenic  effects  observed  under  the 
conditions  of  the  study  at  all  dose  levels 
tested  (40, 120,  and  360  ppm). 

3.  A  2-year  chronic  feeding/ 
oncogenicity  study  in  mice  with  a  NOEL 
of  120  ppm  (18  mg/kg/day)  and  no 
oncogenic  effects  observed  under  the 
conditions  of  the  study  at  all  dose  levels 
tested  (0,  40,  120,  360,  and  1,080  ppm). 

4.  A  2-generation  reproduction  study 
in  rats  with  a  NOEL  of  360  ppm  (18  mg/ 
kg/day). 

5.  A  teratology  study  in  rats  with  no 
observed  teratogenic  effects  at  250  mg/ 
kg/day  (highest  dose  tested)  and  a 
NOEL  of  40  mg/kg/day  for  maternal 
toxicity. 

6.  A  teratology  study  in  rabbits  with  a 
NOEL  for  teratogenic  effects  and 
maternal  toxicity  at  160  mg/kg/day. 

7.  Mutagenicity  studies  including 
recombinant  assays  and  forward 
mutations  in  B  subtilis,  E.  coll.  and  S. 
typhimurium  (negative  at  concentrations 
of  chemical  to  100  percent),  and  a  host- 
mediated  assay  (mouse)  with  S. 
typhimurium  (negative  at  2.5  grams 
(gms)/kg/day  of  chemical). 

8.  A  metabolism  study  in  rats  which 
showed  negligible  accumulation  and 
extremely  rapid  excretion  of  the 
chemical. 

The  acceptable  daily  intake  (ADI), 
based  on  the  6-month  dog  feeding  study 
NOEL  of  2  mg/kg/day  (equivalent  to  60 
ppm)  and  using  a  100-fold  safety  factor, 
is  calculated  to  be  0.02  mg/kg  of  body 
weight/day.  The  maximum  permitted 
intake  (MPI)  for  a  60-kg  human  is 
calculated  to  be  1.2  mg/day.  Pending 
and  published  tolerances  utilize  69.75 
percent  of  the  ADI,  the  current  action 
will  utilize  an  additional  0.2  percent. 

The  nature  of  the  residues  is 
adequately  understood  and  an  adequate 
analytical  method,  gas-liquid 
chromatography  using  a  flame 
photometric  detector,  is  available  for 
enforcement  purposes.  Analytical 
enforcement  methods  are  currently 
available  in  the  Pesticide  Analytical 
Manual  (PAM),  Volume  II.  There  are 
currently  no  actions  pending  against  the 
continued  registration  of  this  chemical. 

Tolerances  established  for  residues  in 
meat,  milk,  poultry,  and  eggs  are 
adequate  to  cover  secondary  residues 
resulting  from  the  feeding  of  flax  feed 
products.  The  grazing  or  feeding  of 
treated  flax  forage  will  be  prohibited. 
Based  on  the  information  and  data 
considered,  the  Agency  concludes  that 
the  tolerances  will  protect  the  public 
health.  Therefore,  it  is  proposed  that  the 
tolerances  be  established  as  set  forth 
below. 


Any  person  who  has  registered  or 
submitted  an  application  for  registration 
of  a  pesticide,  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA)  as  amended,  which 
contains  any  of  the  ingredients  listed 
herein,  may  request  within  15  days  after 
publication  of  this  notice  in  the  Federal 
Register  that  this  rulemaking  proposal 
be  referred  to  an  Advisory  Committee  in 
accordance  with  section  408(e)  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act. 
As  provided  for  in  the  Administrative 
Procedure  Act  (5  U.S.C.  553(d)(3)),  the 
comment  period  time  is  shortened  to 
fewer  than  30  days  because  of  the 
necessity  to  expeditiously  provide  a 
means  for  control  of  grasses  in  flax. 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  regulation.  Comments  must 
bear  a  notation  indicating  the  document 
control  number,  [PP6E341l/P421|.  All 
written  comments  filed  in  response  to 
this  petition  will  be  available  in  the 
Information  Services  Section,  at  the 
address  given  above  from  8  a.m.  to  4 
p.m.,  Monday  through  Friday,  except 
legal  holidays. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  9&- 
354.  94  Stat.  1164.  5  U.S.C.  601-612),  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedure.  Agricultural  commodities. 
Pesticides  and  pests.  Recording  and 
recordkeeping  requirements. 

Dated;  May  26.  1987. 
Edwin  F.  Tinsworth, 

Director.  Registration  Division.  Office  of 

Pesticide  Proarams. 

PART  180— [AMENDED] 

Therefore,  it  is  proposed  that  40  CFR 
Part  180  be  amended  as  follows: 

1.  The  authority  citation  for  Part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a. 

2.  Section  180.412  is  amended  by 
adding  and  alphabetically  inserting  the 
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raw  agricultural  commodities  to  read  as 
follows: 

^  180  412     2-(1-(Efho^yimino>tHltyl^W^• 
(ethyltfiio)propyl|-3-^droxy-2-cyctoh«xer>- 
1-one;  to4eranc«s  fof  residues. 
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FEDERAL  COMMUNICATIONS 

COMMISSION 

47CFR  Part  73 

I  MM  Docket  No.  87-169.  RM-S489  and  RM- 
5591) 

Radio  Broadcasting  Services;  Punta 
Gorda,  FL 

AGENCY:  Federal  Communications 

Commission. 

action:  Proposed  mle. 

summary:  This  document  requests 
comments  on  two  petitions  for  rule 
making.  The  First,  filed  by  Ogden 
Broadcasting  of  Florida,  Inc.,  licensee  of 
Station  WQLM(FM),  Punta  Gorda, 
Florida,  seeks  to  substitute  Channel 
225C2  for  Channel  224A.  and  to  modify 
its  Class  A  license  to  specify  the  Class 
C2  channel.  The  second,  filed  by  Sea 
Breeze  Broadcasting  Company  proposes 
to  allot  Channel  222A  to  Punta  Rassa, 
Florida,  as  a  first  FM  channel.  These 
proposals  are  mutually  exclusive  as  they 
do  not  meet  the  required  mileage 
separation  for  third  adjacent  A  to  C2 
channels  (55  kilometers). 
DATES:  Comments  must  be  filed  on  or 
before  July  27, 1987,  and  reply  comments 
on  or  before  August  12. 1987. 
ADDRESS:  Federal  Communications 
Commission.  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  B.  Jay  Baraff,  Esq.,  2023  M 
Street,  NW.,  Suite  203.  Washington,  DC 
20036  (Attorney  for  Ogden  Broadcasting 
Co.]  (2)  Lyle  R.  Evans.  1145  Pine  Street. 
Green  Bay,  Wisconsin  54301  (Consultant 
for  Sea  Breeze  Broadcasting  Company). 
FOR  FURTHER  INFORMATION  CONTACT 
Montrose  H.  Tyree.  Mass  Media  Bureau, 
(202)  634-6530, 


SUPPLEMENTARV  INFORMATION:  This  iS  a 

summary  of  the  Commibsion  s  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
87-18a  adopted  May  5,  1987,  and 
released  June  4,  1987.  The  fall  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street,  NW.  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service,  (202)  857-3800, 
2100  M  Street,  NW.,  Suite  140. 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1231  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  commeats.  See  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Mai4(N.  Lipp, 

Chief,  Allocations  Branch.  Policy  and  Rules 
Division,  Mass  Media  Bureau. 

|FR  Doc  87-13236  Filed  6-9-87;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50  CFR  Part  25 

Revision  of  the  General  Provisions  for 
Fees  and  Charges  to  Include  Cntena 
for  Establishing  and  Collecting 
Entrance  Fees  on  National  Wildlife 
Refuges;  Reopening  of  Comment 
Period 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Proposed  rule;  reopening  of 

comment  period. 

SUMMARY:  Tliis  action  reopens  the 
comment  period  for  the  proposed  rule 
stated  above  which  was  published  in 
the  Federal  Register  on  May  11, 1987  (52 
FR  17613).  This  action  also  provides 
additional  information  by  clarifying  the 


use  of  revenues  generated  and 
identifying  specific  refuges  being 
considered  for  initiation  of  fee 
collection. 

In  order  to  clarify  the  statement  in  the 
proposed  rule  that  revenues  generated 
will  be  used  for  the  conservation  of 
wetland  resources  and  for  the  opieration 
and  maintenance  of  refuges,  the 
following  is  taken  from  the  Emergency 
Wetlands  Resources  Act  of  1986:  Thirty 
percent  of  the  revenues  collected  shall 
be  used,  first,  to  defray  the  cost  of 
collection;  sec#nd,  for  the  operation  and 
maintenance  of  the  collecting  unit;  and 
third,  for  operation  and  maintenance  of 
all  units  within  the  National  Wildlife 
Refuge  System,  except  those  in  Alaska. 
Seventy  percent  of  the  revenues 
collected  shall  be  deposited  into  the 
Migratory  Bird  Conservation  Fund 
which  provides  for  the  acquisition  of 
wetland  habitat.  These  percentages 
apply  only  to  the  revenue  generated 
from  the  single  visit  permits  and  Golden 
Eagle  Passports  sold  at  the  collecting 
refuges.  No  fees  are  charged  for  Golden 
Age  or  Access  Passports.  Further,  as 
required  by  the  Migratory  Bird  Hunting 
and  Conservation  Stamp  Act  of  1934.  All 
revenue  generated  from  the  purchase  of 
the  Federal  Migratory  Bird  Hunting  and 
Conservation  (Duck)  Stamp  shall  be 
deposited  in  the  Migratory  Bird 
Conservation  Fund. 

National  wildlife  refuges  being 
considered  as  candidate  sites  for  the 
collection  of  entrance  fees  are:  Aransas 
(TX).  Bosque  Del  Apache  (NM), 
'Chincoteague  (VA),  DeSoto  (I A),  Ding 
Darling  (FL).  Dungeness  (WA),  Edwin  B. 
Forsythe  (Brigantine  Division)  (NJ), 
Hobe  Sound  (FL).  Kilauea  Point  (HI). 
Loxahatchee  (FL),  McKay  Creek  (OR), 
Montezuma  (NY),  Muscatatuck  (IN). 
Ottawa  (OH),  Parker  River  (MA). 
National  Bison  Range  (MT),  Seney  (MI). 
Sequoyah  (OK),  Sherburne  (MN)  and  St 
Marks  (FL). 

DATE:  Comments  must  be  submitted  on 
or  before  June  25. 1987. 

ADDRESS:  Assistant  Director,  Refuges 
and  Wildlife,  Fish  and  Wildlife  Service, 
Room  3248, 18lh  and  C  Streets.  NW.. 
Wiishington.  DC  20240 

FOR  FURTHER  INFORMATION  CONTACT: 
Jim  GiUett,  Division  of  Refuges,  at  (202) 
343-4311. 

Dated:  June  5. 1987. 

Steve  Robinsoa, 

Deputy  Director. 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 

Administration 

50  CFR   Part    642 
[Docket  No.  70605-7105] 

Coastal  Migratory  Pelagic  Resources 
of  the  Gulf  of  Mexico  and  the  South 
Atlantic 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Notice  of  preliminary  change  in 
total  allowable  catch  and  bag  limits  for 
king  and  Spanish  mackerel. 

SUMMARY:  The  Secretary  of  Commerce 
issues  a  notice  of  preliminary  change  in 
the  total  allowable  catch  (TAC)  for  the 
Gulf  migratory  group  of  king  mackerel 
and  the  Atlantic  and  Gulf  migratory 
groups  of  Spanish  mackerel  and  bag 
limits  for  Spanish  mackerel  in 
accordance  with  the  framework 
procedure  of  the  Fishery  Management 
Plan  for  the  Coastal  Migratory  Pelagic 
Resources  of  the  Gulf  of  Mexico  and  the 
South  Atlantic  (FMP).  This  notice 
proposes  (1)  reductions  in  TAC  and 
allocations  for  the  Gulf  migratory  group 
of  king  mackerel  and  the  Atlantic  and 
Gulf  migratory  groups  of  Spanish 
mackerel:  and  (2)  bag  limits  for  Spanish 
mackerel  from  both  migratory  groups. 
The  intended  effects  are  to  protect  the 
mackerels  and  still  allow  a  catch  by  the 
important  recreational  and  commercial 
fisheries  that  are  dependent  on  these 
species. 

dates:  Written  comments  must  be 
rf reived  on  or  before  June  24, 1987. 
addresses:  Comments  should  be  sent 
to  William  N.  Lindall,  Southeast  Region, 
National  Marine  Fisheries  Service,  9450 
Koger  Boulevard,  St.  Petersburg,  FL 
33702, 

FOR  FURTHER  INFORMATION  CONTACT: 

Willian  N.  Lindall,  813-893-3721, 
SUPPEMENTARY  INFORMATION:  The 
mackerel  fisheries  are  regulated  under 
the  FMP,  which  was  prepared  jointly  by 
the  Gulf  of  Mexico  and  South  Atlantic 
Fisher>'  Management  Councils 
(Councils),  and  its  implementing 
regulations  at  50  CFR  Part  642. 
Amendment  1  to  the  FMP  was 
implemented  Septebmer  22, 1985  (50  FR 
3843).  August  28, 1985).  A  proposed  rule 
to  implement  Amendment  2  was 
published  April  29, 1987  (52  FR  15519). 
This  notice  proposes  specific  bag  limits 
for  Spanish  mackerel  that  were  reserved 
in  the  proposed  rule  and  proposes 
changes  to  the  TACs  and  allocations  for 
Spanish  mackerel  in  that  proposed  rule. 
The  final  rule  to  implement  Amendment 


2  is  expected  to  be  effective  at  about  the 
same  time  as  the  final  action  on  this 
notice. 

In  accordance  with  §  642.27,  the 
Councils  appointed  an  assessment  group 
(Group)  to  assess  on  an  annual  basis  the 
condition  of  each  stock  of  king  and 
Spanish  mackerel  in  the  management 
unit,  to  report  its  findings,  and  to  make 
recommendations  to  the  Councils.  Based 
on  the  report  and  recommendations  of 
the  Group,  advice  from  the  Mackerel 
Advisory  Panel  and  the  Scientific  and 
Statistical  Committee,  and  public  input, 
the  Councils  recommended  to  the 
Regional  Director,  Southeast  Region, 
NMFS  (MD),  changes  to  TACs. 
allocations,  quotas,  and  bag  limits. 

Specifically,  the  Councils 
recommended  that,  effective  with  the 
fishing  year  beginning  July  1, 1987, 
annual  TACs  be  set  at  2.2  million 
pounds  (m.  lbs)  for  Gulf  migratory  group 
king  mackerel  and  2.5  m.  lbs.  for  Gulf 
migratory  group  Spanish  mackerel.  The 
Councils  further  recommended  that 
effective  for  the  fishing  year  which 
began  April  1, 1987,  annual  TACs 
remain  at  9.68  m.  lbs.  for  Atantic 
migratory  group  king  mackerel  and  be 
set  at  3.1  m.  lbs.  for  Atlantic  migratory 
group  Spanish  mackerel.  All  TACs  are 
within  the  range  of  acceptable  biological 
catch  provided  by  the  Group, 

In  accordance  with  the  provisions  of 
the  FMP,  the  recreational  fishery  and 
the  commercial  fishery  are  each 
allocated  a  fixed  percentage  of  each 
TAC  and  the  Gulf  king  mackerel 
commercial  allocation  is  subdivided  into 
quotas  for  eastern  and  western  zones. 
Under  the  fixed  percentages  and  the 
proposed  TACs,  allocations  and  quotas 
would  be  as  follows: 


(pounds) 

Gulf  King  Mackerel-TAC 

22  m 

Recreational  allocation  (68%) 

Commercial  allocation  (32%) 

Eastern  zone  (69%) 

-1.5  m. 
-0.7  m. 
-0.5  m. 

Western  zone  (31%) 

-02  m 

Gull  Spanish  Mackerel-TAC 

2.5  m 

Recreational  allocation  (43%) 

Commercial  allocation  (57%) 

Atlantic  King  MacKerel-TAC: 

-1,08  m. 
-1.42  m. 
968  m 

Recreational  allocation  (62.9%) .. 
Commercial  allocation  (37.1%) ... 

Atlantic  Spanish  Mackerel-TAC 

Recreational  allocation  (24%) 

Commercial  allocation  (76%) 

-6.09  m. 
-3.59  m. 
3.10  m. 
-0.74  m. 
-2.36  m. 

In  amendment  2  to  the  FMP,  the 
Councils  proposed  a  ban  on  the  use  of 
purse  seines  in  the  exclusive  economic 
zone  (EEZ)  to  harvest  any  of  the 
commercial  allocations.  The  Regional 
Director's  decision  to  approve  the 
prohibition,  except  with  regard  to  the 


Atlantic  migratory  group  of  king 
mackerel,  is  reflected  in  the  final  rule 
implementing  Amendment  2.  . 

The  recreational  fishery  is  regulated 
by  both  allocations  and  bag  limits.  Tlie 
Council  recommended  no  changes  in  the 
bag  limits  applicable  to  king  mackerel. 
For  Spanish  mackerel,  the  Councils 
recommended  for  the  Gulf  migratory 
group  three  fish  per  person  per  trip  and 
for  the  Atlantic  migratory  group  four  fish 
per  person  per  trip  off  Florida  (southern 
area)  and  ten  fish  per  person  per  trip  off 
North  Carolina,  South  Carolina,  and 
Georgia  (northern  area). 

The  10-fish  bag  limit  would  provide 
those  persons  fishing  in  the  northern 
area  an  opportunity  to  catch  Spanish 
mackerel  from  offshore  areas  where 
there  are  thinly  distributed,  seasonal 
fisheries.  The  estimated  percentage  of 
reduction  of  catch  in  both  areas  is  the 
same,  25  percent. 

The  Regional  Director  concurs  that  the 
Councils'  recommendations  are 
necessary  to  protect  the  stocks  and 
prevent  overfishing  and  that  they  are 
consistent  with  goals  and  objectives  of 
the  FMP,  the  national  standards,  and 
other  applicable  law.  Accordingly,  the 
Council's  recommended  changes  are 
published. 

Classification 

This  action  is  authorized  by  50  CFR 
642.27,  and  complies  with  E.0. 12291. 

The  Councils  prepared  a  supplemental 
regulatory  flexibility  analysis  for  the 
rule  which  authorizes  this  action  and  a 
supplemental  regulatory  impact  review 
for  this  action.  You  may  obtain  copies 
from  the  address  below. 

List  of  Subjects  in  50  CFR  Part  642 

Fisheries,  Fishing,  Reporting  and 
recordkeeping  requirements. 

Dated:  lune  4. 1987. 

lames  E.  Douglas.  Jr., 

Depu  tyAss  is  tan  t  A  dministrator  For 
Fisheries,  National  Marine  Fisheries  Service. 

PART  642— COASTAL  MIGRATORY 
PELAGIC  RESOURCES  OF  THE  GULF 
OF  MEXICO  AND  THE  SOUTH 
ATLANTIC 

For  reasons  set  forth  in  the  preamble, 
50  CFR  Part  642  is  proposed  to  be 
amended  as  follows: 

1.  The  authority  citation  for  Part  642 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  In  §  642.21.  paragraphs  (a)(1),  fb)(l), 
(c),  and  (d)  are  revised,  paragraph  (e)  is 
removed,  and  paragraph  (f)  is 
redesignated  as  (e)  to  read  as  follows: 
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•842  2)     Quotas  and  allotatioris 

(aj  *   ♦   * 

(1)  The  commercial  allocation  for  the 
Gulf  migratory  group  of  king  mackerei  is 
0.7  million  pounds  per  fishing  year.  This 
allocation  is  divided  into  quotas  as 
follows: 

(i)  0.5  million  pounds  for  the  eastern 
allocation  zone;  and 

(ii)  0.2  million  pounds  for  the  western 
allocation  zone. 

*  •         •         •         * 

(b)  *  *   • 

(1)  The  recreational  allocation  for  the 
Clulf  migratory  group  of  king  mackerel  is 
1.5  million  pounds  per  fishing  year. 

*  *         •         •         « 

(c)  Commercial  allocations  for 
Spanish  mackerel.  (1)  The  commercial 
allocation  for  the  Gulf  migratory  group 
of  Spanish  mackerel  is  1.42  million 
pounds  per  fishing  year. 

(2)  The  commercial  allocation  for  the 
Atlantic  migratory  group  of  Spanish 


mackerel  is  2.36  million  pounds  per 
fishing  year. 

(d)  Recreational  allocations  for 
Spanish  mackerel.  (1)  The  recreational 
allocation  for  the  Gulf  migratory  group 
of  Spanish  mackerel  is  1.06  million 
pounds  per  fishing  year. 

(2)  The  recreational  allocation  for  the 
Atlantic  migratory  group  of  Spanish 
mackerel  is  0.74  million  pounds  per 
fishing  year. 
*         *         «         t         « 

3.  In  S  642.28,  paragraph  (aj. 
introductory  text,  paragraph  (a)(1) 
heading,  and  paragraph  (a)(2)  are 
revised  and  paragraphs  (a)(3)  and  (a)(4) 
are  added  to  read  as  follows: 

§  642.28     Bag  and  possession  Dmtts. 

(a)  Bag  limits.  A  person  who  fishes  for 
king  or  Spanish  mackerel  from  the  Gulf 
or  Atlantic  migratory  group  (see  Figure 
2)  in  the  EEZ,  except  a  person  fishing 
under  a  permit  specified  in  5  642.4  and 
an  allocation  specified  in  {  64Z.21(a]  or 


(c),  or  possessing  the  purse  seine  catch 
allowance  specified  in  $  642.24(b),  is 
limited  to  the  following: 

(1)  King  mackerel  Gulf  migratory 
grvup.  *  *  * 

(2)  King  mackerel  Atlantic  migratory 
group.  Possessing  three  king  mackerel 
per  person  per  trip. 

(3)  Spanish  mackerel  Gulf  migratory 
group.  Possessing  three  Spanish 
mackerel  per  person  per  trip. 

(4)  Spanish  mackerel  Atlantic 
migratory  group,  (i)  Possessing  four 
Spanish  mackerel  per  person  per  trip 
from  the  southern  area. 

(ii)  Possessing  ten  Spanish  mackerel 
per  person  per  trip  from  the  northern 
area. 

(iii)  For  purposes  of  this  paragraph 
(a)(4)  of  this  section,  the  boundary 
between  the  northern  and  southern 

areas  is  30""42'45.6"  N.  latitude. 

•         ft        *        •        * 
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This   sectKxi   of   the   FEDERAL   REGISTER 
contains    clocunr>ents    other    than    rules    or 
proposed   rules   ttiat   are   applicable   to   the 
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authonty,    filing    of    petitions    and 
applications   and   agency   statements   of 
organization   and   tunc^ons   are  examples 
of   documents   appeanng   m   this   section. 


DEPARTMENT  OF  AGRICULTURE 

Forms  Under  Review  by  Office  of 
Managenr>ent  and  Budget 

June  5.  1987. 

The  Department  of  Agriculture  has 
submitted  to  OMB  for  review  the 
following  proposals  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35)  since  the  last  list  was 
published.  This  list  is  grouped  into  new 
proposals,  revisions,  extensions,  or 
reinstatements.  Each  entry  contains  the 
following  information: 

(1)  Agency  proposing  the  information 
collection;  (2)  Title  of  the  information 
collection;  (3)  Form  number(s),  if 
applicable;  (4)  How  often  the 
information  is  requested;  (5)  Who  will 
be  required  or  asked  to  report;  (6)  An 
estimate  of  the  number  of  responses;  (7) 
An  estimate  of  the  total  number  of  hours 
needed  to  provide  the  information;  (8) 
An  indication  of  whether  section  3504(h) 
of  Pub.  L.  96-511  applies;  (9)  Name  and 
telephone  number  of  the  agency  contact 
person. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from:  Department  Clearance  Officer, 
USDA.  OIRM  Room  4(H-W  Admin. 
Bldg,  Washington.  DC  2U250,  (202)  447- 
2118. 

Comments  on  any  of  the  items  listed 
should  be  submitted  directly  to:  Office 
of  Infornirttion  and  Regulatory  Affairs. 
Office  of  Management  and  Budget, 
Washington,  DC  20503,  Attn:  Desk 
Officer  for  USDA. 

If  you  anticipate  commenting  on  a 
submission  but  find  that  preparation 
time  will  prevent  you  from  doing  so 
promptly,  you  should  advise  the  OMB 


Desk  Officer  of  your  intent  as  early  as 
possible. 

Extension 

•  Agricultural  Stabilization  and 

Conservation  Service  Certificaitons 
for  Eligibility  to  Receive  Price 
Support  on  Flue-cured  Tobacco 

MO-32 

Annually 

Individuals  or  households;  Farms; 
110.000  responses;  5.500  hours;  not 
applicable  under  3504(h) 

Sarah  J.  Matthews  (202)  475-5012 

Reinstatement 

•  Agricultural  Stabilization  and 

Conservation  Service  Agreements 

Relative  to  Receiving  Price  Support 

on  Tobacco 
MO-38 
Annually 
Individuals  or  households;  Farms; 

290,500  responses;  14,525  hours;  not 

applicable  under  3504(h) 
Donald  M.  Blythe  (202)  382-0200 

•  Agricultural  Stabilization  and 

Conservation  Service 

Warehouseman's  Report  of  Space 

Availability 
KC-140 
Semi-monthly 
Businesses  or  other  for-profit;  Federal 

agencies  or  employees:  Small 

businesses  or  organizations;  900 

responses;  225  hours;  not  applicable 

under  3504(h) 
Donnie  L  McClure  (816)  926-6024 

•  Food  and  Nutrition  Service 
7  CFR  Part  251— Temporary 

Emergency  Food  Assistance 

Program 
SF-269,  SF-270 
On  occasion;  Monthly;  Quarterly; 

Annually 
Individuals  or  households:  State  or 

local  governments;  17,015 

responses:  704.300  hours;  not 

applicable  under  3504(h) 
Barbara  Batts  (703)  756-3660 

Larry  K.  Robereon, 

Acting  Departmental  Clearance  Officer. 
[PR  Doc.  87-13245  Filed  6-9-87;  8:45  am] 
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Forest  Service 

Valle  Vidal  Area  Amendment  to  the 
Carson  National  Forest  Land 
Management  Plan.  Carson  National 
Forest.  Taos  &  Colfax  Counties,  NM; 
Intent  To  Prepare  an  Environmental 
Impact  Statement 

Purpose  and  Need:  The  Department  of 
Agriculture,  Forest  Service,  will  prepare 
an  environmental  impact  statement  for 
the  management  of  the  Valle  Vidal 
Management  Area  on  the  Carson 
National  Forest.  This  environmental 
analysis  will  establish  the  integrated 
management  prescriptions  for  the  area. 
It  will  be  developed  under  regulations 
pursuant  to  the  National  Environmental 
Policy  Act  (NEPA)  (40  CFR  Parts  1500- 
1508)  and  the  National  Forest 
Management  Act  (NFMA)  (36  CFR  Part 
219). 

In  early  1982.  the  Pennzoil  Company 
of  Houston.  Texas,  donated  101,794 
acres  of  its  492.580-acre  Vermejo  Ranch 
in  northeastern  New  Mexico  to  the 
people  of  the  United  States  through  the 
Forest  Service,  U.S.  Department  of 
Agriculture.  It  is  now  a  part  of  the 
Carson  National  Forest. 

The  area  is  known  as  the  Valle  Vidal 
Area  (formerly  called  the  Vermejo  Unit) 
and  is  administered  for  its  resource 
values  consisting  of  minerals,  timber, 
grazing,  fisheries,  and  wildlife,  etc. 
Outstanding  scenic  and  recreation 
values  have  been  available  for  public 
enjoyment.  Outdoor  recreation 
opportunities  include  camping,  hiking, 
fishing,  hunting,  cross-country  skiing, 
and  birdwatching. 

The  Multiple  Use  Area  Gude  was 
approved  April  7, 1983,  and  provides 
interim  management  direction  for  the 
area.  The  Decision  Notice  directs  that 
the  management  of  the  area  be  "multiple 
use  management  of  the  land  for  its 
unique  combination  of  wildland 
resources,  primarily  public  outdoor 
recreation,  continued  timber  production, 
forage  for  livestock  and  wildlife,  unique 
wildlife  habitat  and  watershed." 

Interim  implementation  plans  are  in 
effect  for  managing  resources  such  as: 
forage  allocation,  recreation 
management,  access,  etc.  in  accord  with 
the  coordinating  requirements  in  the 
multiple  use  area  guide. 


UM  I 
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Forest  Plan:  The  Carson  Forest  Plan 
was  implemented  in  December  1986.  The 
Record  of  Decision  for  the  Forest  Plan 
EIS  (October  31. 1986)  deferred  the 
allocation  decision  on  the  Valle  Vidal  to 
this  environmental  analysis. 

The  purpose  of  this  analysis  is  to 
define  the  issues  relevant  to  integrated 
resource  allocations  for  the  Valle  Vidal 
Area,  Management  Area  21,  evaluate 
alternative  management  strategies  for 
addressing  the  identified  issues,  and 
recommend  the  management  strategy 
which  will  provide  the  greatest  net 
public  benefits  from  this  management 
area.  The  results  will  be  compatible 
with,  and  become  part  of  the  Carson 
Forest  Plan  as  the  Valle  Vidal 
Management  Area  (page  230  in  Forest 
Plan). 

Issues.  Concerns  4  Opportunities:  A 
number  of  issues  and/or  concerns  have 
been  raised  by  the  public.  New  Mexico 
Department  of  Game  and  Fish,  and 
Forest  Service  personnel.  Many  issues 
relevant  to  management  of  the  area 
were  identified  during  the  Forest 
planning  process  and  during  preparation 
of  the  various  documents  guiding 
present  management  of  this  area.  A 
number  of  public  involvement  activities 
have  been  conducted  to  identify  issues 
relevant  to  management  of  the  area. 

A  number  of  potential  issues  have 
been  identified.  Many  of  these  are  not 
relevant  to  the  purpose  of  determining 
the  best  integrated  resource  allocations 
for  this  management  area.  Others  are 
more  appropriate  for  analysis  of  site 
specific  projects  and  others  are 
indicators  of  an  underlying  allocation 
issue.  Potential  issues  have  been 
screened  and  selected  as  the  major 
issues  to  be  analyzed,  i.e.,  riparian/ 
watershed  condition,  wildlife,  fish,  etc. 

Public  Comments:  The  Carson 
National  Forest  has  initiated  the  scoping 
process.  Individuals,  groups  and 
agencies  are  encouraged  to  participate 
or  keep  themselves  informed.  Contact: 
Land  Management  Planning,  Carson 
National  Forest.  P.O.  Box  558.  Taos. 
New  Mexico  87571— (505)  758-6200.  A 
draft  of  the  EIS  is  presently  scheduled  to 
be  published  in  April.  1988.  with  the  EIS 
being  published  in  October,  1988. 

Decision  Maker:  The  Regional 
Forester  is  the  responsible  official  who 
will  decide  on  the  management  strategy 
to  be  implemented  on  the  Valle  Vidal 
Area,  Management  Area  21. 

Dated:  May  27, 1987. 
Sotero  Muniz, 
Regional  Forester. 
|FR  Due.  87-13194  Filed  ft-9-67:  8:45  amj 
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Intent  To  Prepare  an  Environmental 
Impact  Statement;  Gallatin  Marina 
Reconstruction  and  Expansion; 
Lassen  National  Forest,  Lassen 
County,  CA 

The  Department  of  Agriculture.  Forest 
Service,  is  preparing  an  enviromental 
impact  statement  for  a  long-term  facility 
at  Gallatin  Marina  at  Eagle  Lake  in 
Lassen  County.  California.  The  present 
facilities  are  at  the  end  of  their  20-year 
use  permit,  and  some  reconstruction  or 
relocation  is  necessary.  The  area 
involved  is  about  70  acres  in  section  7. 
T.  31  N.,  R.  11  E.,  MDM. 

The  environmental  impact  statement 
will  consider  a  range  of  alternatives, 
ranging  from  limited  reconstruction  of 
the  existing  facilities,  to  a  major 
increase  in  the  marina  capacity.  The 
environmental  consequences  for  each 
alternative  will  be  described. 

Public  involvement  activities  to  date 
have  identified  concerns  about  impacts 
of  marina  construction  and  operation  on 
the  following:  water  quality:  fish  and 
other  aquatic  life:  wildlife  including 
osprey;  plant  populations:  recreation 
opportunities  including  visual,  sound, 
and  air  quality  impacts:  archaeological 
resources;  as  well  as  growth-inducing 
impacts  on  private  land.  The 
environmental  impact  statement  will 
address  these  impacts. 

The  draft  environmental  impact 
statement  should  be  available  for  public 
review  in  July,  1987.  After  a  45-day 
public  comment  period,  a  final  impact 
statement  is  scheduled  for  completion 
after  September,  1987. 

Richard  A.  Henry,  Forest  Supervisor, 
Lassen  National  Forest,  is  the 
responsible  official  for  this  project.  For 
further  information,  or  to  submit 
additional  issues,  comments,  or 
questions,  contact  Steve  Young, 
Resource  Officer.  Eagle  Lake  Ranger 
District.  55  South  Sacramento  Street. 
Susanville.  CA  96130  (918  257-2151). 

Dated:  May  28. 1987. 

Richard  A.  Henry. 

Forest  Supervisor. 

[Filed  Doc.  87-13184  6-9-8:45  ajn.J 
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DEPARTMENT  OF  AGRICULTURE 

Soil  Conservation  Service 

Brooks  Slough  Critical  Area  Treatment 
RC4D  Measure.  Washington;  Finding 
of  No  Significant  Impact 

AGENCY:  Soil  Conservation  Service. 


ACTION:  Notice  of  a  Finding  of  No 
Significant  Impact. 


summary:  Pursuant  to  Section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Quality  Guidelines.  (40 
CFR  Part  1500);  and  the  Soil 
Conservation  Service  Guidelines  (7  CFR 
Part  650):  the  Soil  Conservation  Service, 
U.  S.  Department  of  Agriculture,  gives 
notice  that  an  environmental  impact 
statement  is  not  being  prepared  for  the 
Brooks  Slough  Critical  Area  Treatment 
RC&D  Measure.  Wahkiakum  County. 
Wd.shin^tnn. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Lynn  A.  Brown,  State 
Conservationist.  Soil  Conservation 
Service.  West  920  Riverside.  Room  360. 
Spokane.  Washington  99201-1080: 
telephone  509-456-3711, 

SUPPLEMENTARY  INFORMATION:  The 

environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment.  As  a  result  of  these 
findings,  Lynn  A.  Brown,  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  are  not 
needed  for  this  project. 

This  project  concerns  a  plan  to 
minimize  the  potential  dangers  and 
damages  of  flooding  by  improving 
stability  of  a  severely  eroded  area 
approximately  one  mile  southeast  of  the 
community  of  Skamokawa.  Wahkiakum 
County,  Washington.  Brooks  Slough  is 
the  outlet  from  Alger  Creek  into  the 
Columbia  River.  The  area  protected  by 
the  proposed  project  is  approximately 
160  acres  in  size,  and  has  within  the 
project  boundaries,  three  land  owners,  a 
residence  and  several  farm  outbuildings. 
Land  use  is  pasture  and  hayland. 

The  planned  works  of  improvement 
include  the  installation  of  4,700  feet  of 
fencing  and  4.100  feet  of  rock  fill  needed 
to  reduce  erosion  of  a  dike  on  the  north 
side  of  Brooks  Slough.  The  rock  fill  area 
will  be  planted  with  adapted  grasses  in 
any  area  where  the  present  vegetation  is 
disturbed.  Work  will  be  performed  in  a 
manner  to  limit  the  amount  of  vegetation 
disturbed  to  minimum  levels. 

This  objective  agrees  with  the  USDA 
National  Program  for  Soil  and  Water 
Conservation,  Soil  and  Water  Resource 
Conservation  Act  of  1977  (RCA)  and  the 
Columbia-Pacific  Resource 
Conservation  and  Development  Area 
Plan. 

The  Notice  of  a  Finding  of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency  and  to  various 
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Federal.  State,  and  local  agencies  and 
interested  parties.  A  limited  number  of 
copies  of  the  FONSI  are  available  to  fill 
single  copy  requests  at  the  above 
address.  Basic  data  developed  during 
the  environmental  assessment  aretjn 
file  and  may  be  reviewed  by  contacting 
Lynn  A.  Brown. 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  30  days  after  the  date  of  this 
publication  in  the  Federal  Register. 

fThis  activity  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  No. 
10.901 — Resource,  Conservation  and 
Development — and  is  subject  to  the 
provisions  of  Executive  Order  12372  which 
requires  intergovernmental  consultation  with 
State  and  local  officials.) 

Dated:  |une  1. 1987. 
Lynn  A.  Brotvn, 
State  Conservationist. 

|FR  Doc.  87-13151  Filed  6-9-87;  8:45  am) 
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Halliday  RC&D  Measure,  North  Dakota 

agency:  Soil  Conservation  Service, 
USDA. 

action:  Notice  of  a  Finding  of  No 
Significant  Impact. 

summary:  Pursuant  to  section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Quality  Guidelines  (40 
CFR  Part  1500);  and  the  Soil 
Conservation  Service  Guidelines  (7  CFR 
Part  650);  the  Soil  Conservation  Service, 
U.S.  Department  of  Agriculture,  gives 
notice  that  an  environmental  impact 
statement  is  not  being  prepared  for  the 
Halliday  Flood  Prevention  RC&D 
Measure,  Dunn  County,  North  Dakota. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  August  j.  Uombusch.  )r ,  State 
Conservationist.  Soil  Conservation 
Service.  P.O.  Box  1458,  Bismarck,  North 
Dakota  58502,  telephone  (701)  255-4011. 
extentions  421. 

SUPPLEMENTARY  INFORMATION:  The 

environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional  or  national  impacts  on 
the  environment.  As  a  result  of  these 
findings.  Mr,  August  J.  Dombusch.  Jr., 
State  Conservationist,  has  determined 
that  the  preparation  and  review  of  an 
environmental  impact  statement  are  not 
needed  for  this  project. 

The  measure  concerns  a  plan  for  the 
installation  of  a  dike,  a  floodwater 
diversion,  a  grade  stabilization 
structure,  and  a  combination  bridge 


grade  stabilization  structure  to  reduce 
flooding  to  homes  and  businesses. 

The  Notice  of  a  Finding  of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency  and  to  various 
Federal,  State,  and  local  agencies  and 
itnerested  parties.  A  limited  number  of 
copies  of  the  FO.NSl  are  available  to  fill 
single  copy  requests  at  the  above 
address.  Basic  data  developed  during 
the  environmental  assessment  are  on 
file  and  may  be  reviewed  by  contacting 
Mr.  August  J,  Dombusch,  Jr. 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  30  days  after  the  date  of  this 
publication  in  the  Federal  Register. 

"(This  activity  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  No. 
10.901 — Resource  Conservation  and 
Development — and  is  subject  to  the 
provisions  of  Executive  Order  12372  which 
requires  intergovernmental  consultation  with 
State  and  local  officials)" 

Dated:  )une  2,  1987, 
August  J,  Dombusch,  Jr., 
State  Conservationist. 
[FR  Doc,  87-13152  Filed  6-9-67;  8:45  amj 
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DEPARTMENT  OF  COMMERCE 
National  Bureau  of  Standards 

National  Conference  on  Weights  and 
Measures;  Meeting 

AGENCY:  National  Bureau  of  Standards, 
Commerce. 

action:  Notice  of  meeting. 

SUMMARY:  Notice  is  hereby  given  that 
the  Annual  Meeting  of  the  National 
Conference  on  Weights  and  Measures 
will  be  held  July  19  through  July  24, 1987, 
at  the  Excelsior  Hotel,  Little  Rock. 
Arkansas.  The  meeting  is  open  to  the 
public. 

The  National  Conference  on  Weights 
and  Measures  is  an  organization  of 
weights  and  measures  enforcement 
officials  of  the  States,  counties,  and 
cities  of  the  United  States,  and  private 
sector  representatives.  The  interim 
meeting  of  the  Conference  held  in 
January  1987  at  the  National  Bureau  of 
Standards,  as  well  as  the  annual 
meeting  to  be  held  in  July,  brings 
together  enforcement  officials,  other 
government  officials,  and 
representatives  of  business,  industry, 
trade  associations,  and  consumer 
organizations  to  discuss  subjects  that 
relate  to  the  field  of  weights  and 
measures  technology  and 
administration. 


Pursuant  to  section  2(5)  of  its  Organic 
Act  (15  U.S.C.  272(5)).  the  National 
Bureau  of  Standards  acts  as  a  sponsor 
of  the  National  Conference  on  Weights 
and  Measures  in  order  to  promote 
uniformity  among  the  States  in  the 
complex  of  laws,  regulations,  methods, 
and  testing  equipment  that  comprises 
regulatory  control  by  the  States  of 
commercial  weighing  and  measuring. 

DATE:  The  meeting  will  be  held  July  19- 
24.  1987. 

Location  of  Meeting:  The  Excelsior 

Hotel,  Little  Rock,  Arkansas 

FOR  FURTHER  INFORMATION  CONTACT: 

Albert  D.  Tholen.  Executive  Secretary. 
National  Conference  on  Weights  and 
Measures,  P.O.  Box  3137.  Gaithersburg. 
Maryland  20878;  telephone:  (301-975- 
4009). 

Dated:  June  3, 1987. 
Ernest  Ambler, 
Director. 

[FR  Doc,  87-13162  Filed  6-9-87:  8:45  am) 
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National  Oceanic  and  Atmospheric 

Administration 

IP8E]  j 

Application  for  Marine  Mammals: 
Permit;  Naval  Surface  Weapons  Center 

Notice  is  hereby  given  that  an 
Applicant  has  applied  in  due  form  for  a 
Permit  to  take  marine  mammals  as 
authorized  by  the  Marine  Mammal 
protection  Act  of  1972  (16  U,S,C.  1361- 
1407),  and  the  Regulations  Governing 
the  Taking  and  Importing  of  Marine 
Mammals  (50  CFR  Part  216). 

1.  Applicant:  Naval  Surface  Weapons 
Center,  Dahlgren.  Vii^nia  22448. 

2.  Type  of  Permit:  Scientific  Research. 

3.  Name  and  Number  of  Marine 
Mammals: 


Pacific  Ocean 

Bottlenose  dolphin  ( Tursiops 
truncatus) 

Common  dolphin  [Delphinus  del- 
phis)  

Northern  right  whale  dolphin 
(Lissodelpbis  borealis) 

Pacific  white-sided  dolphin  [La- 
genorhynchus  obliquidens)..^.^^ 

Grampus  [Grampus  griseus] 

California  sea  lion  [Zaiophus  cxi- 
lifomianus] _ 

Northern  elephant  seal  [Mir- 
ounga  angustirostris] „ 

Pacific  harbor  seal  [Phoca  vitu- 
lino  ricbardsi] 

Atlantic  Ocean 
Bottlenose      dolphin      [Tursiops 
truncatus) 


Number 
requested 

40 

8.000 

500 

40 
50 

20 

IS 

15 

40 
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Pacific  Ocean 

Spotted  dolphin  [SteneJla  plagio- 
don] - 


Total. 


Number 
requested 

200 
8,920 


4.  Type  of  Take:  The  Applicant 
requests  authorization  for  intentional 
harassment  to  devise  a  means  which 
will  evacuate  marine  mammals  from  an 
area  in  which  other  activities  may  cause 
them  harm,  and  to  determine  the 
maximum  range  at  which  the  SUS  Mk  61 
Mod  0  and  SUS  64  Mod  0  effect  the 
evacuation  of  the  animals. 

5.  Locations  and  Periods  of  Activity: 
So.  California  (San  Diego  to  Santa 

Catalina  Is):  Summer  87,  88. 

Florida  (Cape  Canaveral  vicinity): 
Spring  88.  89. 

Florida  (Key  West  vicinity):  Summer 
89. 

6.  Requested  Duration  of  Permit:  3  yrs. 
Concurrent  with  the  publication  of 

this  notice  in  the  Federal  Register,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  this  Application  to  the  Marine 
Mammal  Commission  and  its  Committee 
of  Scientific  Advisors. 

Written  data  or  views,  or  requests  for 
a  public  hearings  on  this  Application 
should  be  submitted  to  the  Assistant 
Administrator  for  Fisheries,  National 
Marine  Fisheries  Service,  U.S. 
Department  of  Commerce,  Washington, 
DC  20235.  within  30  days  of  the 
publication  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  forih  the  specific  reasons  why  a 
hearing  on  this  particular  Application 
would  be  appropriate.  The  holding  of 
such  a  hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries. 

All  statements  and  opinions  contained 
in  this  application  are  summaries  of 
those  of  the  Applicant  and  do  not 
necessarily  reflect  the  views  of  the 
National  Marine  Fisheries  Service. 

Documents  submitted  in  connection 
with  the  above  Application  are 
available  for  review  in  the  following 
offices: 

Office  of  Protected  Resources  and 
Habitat  Programs,  National  Marine 
Fisheries  Service,  1825  Connecticut 
Ave..  NW.,  Rm  805,  Washington,  DC 
20009; 

Regional  Director.  Southwest  Region, 
National  Marine  Fisheries  Service,  300 
South  Ferry  Street.  Terminal  Island. 
California  90731-7415:  and 

Regional  Director.  Southeast  Region. 
National  Marine  Fisheries  Service, 
9450  Roger  Boulevard.  St.  Petersburg, 
Florida  33702. 


Dated:  {une  4.  1987. 
Nancy  Foster. 

Director.  Office  of  Protected  Resources  and 
Habitat  Programs,  National  Marine  Fisheries 
Service. 
|FR  Doc  87-13204-204  Filed  5-9-87;  8:45  am) 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Import  Restraint  Limits  (or  Certain 
Man-Made  Fiber  Textiles  and  Textile 
Products  Produced  or  Manufactured  in 
the  People's  Republic  of  Korea 

)une  5,  1987. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA),  under  the  authority 
contained  in  E.0. 11651  of  March  3, 1972. 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  June  11, 1987. 
For  further  information  contact  Eve 
Anderson,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce, 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  please  refer 
to  the  Quota  Status  Reports  which  are 
posted  on  the  bulletin  boards  of  each 
Customs  port  or  call  (202)  566-8041.  For 
information  on  embargoes  and  quota  re- 
openings,  please  call  (202)  377-3715. 

Background 

A  CITA  directive  dated  December  23. 
1986  (51  FR  47044)  established  limits  for 
cotton,  wool,  man-made  fiber,  silk  blend 
and  other  vegetable  fiber  textiles  and 
textile  products,  produced  or 
manufactured  in  Korea  and  exported 
during  the  twelve-month  period  which 
began  on  January  1,  1987  and  extends 
through  December  31,  1987. 

During  consulations  held  on  February 
2-5. 1987  between  the  Governments  of 
the  United  States  and  the  Republic  of 
Korea,  agreement  was  reached  to  amend 
the  Bilateral  Cotton.  Wool,  Man-Made 
Fiber,  Silk  Blend  and  Other  Vegetable 
Fiber  Textile  Agreement,  effected  by 
exchange  of  notes  dated  November  21 
and  December  4, 1986,  to  establish  sub- 
limits for  Group  II  Categories  640-D, 
640-O  and  641  for  man-made  fiber 
textile  products  made  from  fabnc  with 
two  or  more  colors  in  the  warp  and/or 
the  filling  in  Categories  640-DY  (dress 
shirts),  640-OY  (other  shirts)  and  641-Y 
(blouses),  respectively,  produced  or 
manufactured  m  Korea  and  exported 
during  the  period  January  1.  1987 
through  December  31,  1987. 

In  the  letter  published  below,  the 
Chairman  of  the  Committee  for  the 


Implementation  of  Textile  Agreements 
directs  the  Commissioner  of  Customs  to 
prohibit  entry  into  the  United  States  for 
consumption  and  withdrawal  from 
warehouse  for  consumption  of  man- 
made  fiber  textile  products  in  the 
forgoing  categories,  produced  or 
manufactured  in  Korea  and  exported 
during  the  twelve-month  period  which 
began  on  January  1. 1987  and  extends 
through  December  31. 1987.  in  excess  of 
the  newly  agreed  sub-limits. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13. 1982  (47  FR  55709),  as 
amended  on  April  7, 1983  (48  FR  15175). 
May  3, 1983  (48  FR  19924],  December  14, 
1983.  (48  FR  55607),  December  30, 1983 
(48  FR  57584),  April  4.  1984  (49  FR 
13397),  June  28,  1984  (49  FR  26622),  July 
16. 1984  (49  FR  28754),  November  9, 1984 
(49  FR  44782).  July  14.  1986  (51  FR  25386). 
July  29.  1986  (51  FR  27068)  and  in 
Statistical  Headnote  5,  Schedule  3  of  the 
TARIFF  SCHEDULES  OF  THE  UNITED 
STATES  ANNOTATED  (1987). 

This  letter  and  the  actions  taken 
pursuant  to  it  are  not  designed  to 
implement  all  of  the  provisions  of  the 
bilateral  agreement,  but  are  designed  to 
assist  only  in  the  implementation  of 
certain  of  its  provisions. 
Arthur  Caret. 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 

June  S,  1987. 

Committee  for  the  Implementation  of  Textile 
Agreements 

Commissioner  of  Customs, 
Department  of  the  Treasury, 
Washington.  DC  20229. 

Dear  Mr.  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  23. 1986  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements,  concerning  imports 
into  the  United  States  of  certain  cotton,  wool, 
man-made  Tiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products, 
produced  or  manufactured  in  Korea  and 
exported  during  the  twelve-month  period 
which  began  on  January  1,  1987  and  extends 
through  December  31.  1987. 

Effective  on  )une  11. 1987,  the  directive  of 
December  23,  1986  is  hereby  amended  to 
include  new  sub-limits  for  man-made  fiber 
textile  products  in  Categories  640-Dy.'  640- 
OY  »  and  641-Y.»  sublevels  of  Group  II 


■  In  Category  040,  dress  thins  made  from  fabric 
with  two  or  more  colon  In  the  warp  and/or  the 
filling  In  TSUSA  numbers  381.3132  and  3ai.9i53J. 

*  In  Category  MO.  other  thirtt  made  from  fabric 
with  two  or  mor«  colon  in  the  warp  and/or  the 
filling  in  TSUSA  numbers  381  3142.  381  3152. 
381  0547  and  381  0SSO 

'  In  Category  Ml.  bjouaei  made  from  fabric  with 
two  or  more  colors  in  the  warp  and/or  the  filling  in 
TSUSA  numbers  384  8110  and  384  912a 


BEST  COPY  AVAILABLE 


Categories  640  -D.«  64&-0  '  and  641, 
produced  or  manufactured  in  Korea  and 
exported  during  the  twelve-month  period 
which  began  on  January  1, 1987  and  extends 
through  December  31. 1987. 

Category  and  New  TwelveMonth  Limt 

649-DY  '—1.300,000  dozen 
640-OY  2—2,150,000  dozen 
041-Y  =>— 37.281  dozen 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 
Sincerely. 
Arthur  Garel, 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 
(FR  Doc.  87-13250  Filed  6-9-87:  8:45  am] 
BILLING  COOC  3S1(M}fl-M 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Interagency  Committee  on  Cigarette 
and  Little  Cigar  Fire  Safety;  Technclal 
Study  Group  Meeting 

agency:  Interagency  Committee  on 
Cigarette  and  Little  Cigar  Fire  Safety. 
ACTION:  Notice  of  meeting. 

summary:  The  Technical  Study  Group 
on  Cigarette  and  Little  Cigar  Fire  Safety 
will  meet  on  June  29  and  30,  1987,  in 
Washington.  DC  to  review  the  technical 
reports  implementing  the  Cigarette 
Safety  Act  of  1984.  . 

DATE:  The  meeting  will  be  on  June  29 

and  30,  1987,  from  9:30  a.m.  to  5:00  p.m. 

each  day. 

ADDRESS:  The  meeting  will  be  in  the 

first  floor  auditorium  of  the  Hubert 

Humphrey  Building.  200  Independence 

Avenue,  SW..  Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Terri  Buggs,  Office  of  Program 
Management  and  Budget.  Consumer 
Product  Safety  Commission. 
Washington,  DC  20207;  telephone  (301) 
492-6554. 

SUPPLEMENTARY  INFORMATION:  The 

Cigarette  Safety  Act  of  1984  (Pub.  L.  9&- 
567.  98  Stat.  2925.  October  30.  1984) 
created  the  Technical  Study  Group  on 
Cigarette  and  Little  Cigar  Fire  Safety  to 
prepare  a  final  technical  report  to 
Congress  concerning  the  technical  and 
commercial  feasibility  of  developing 
cigarettes  and  little  cigars  with  minimum 
propensity  to  ignite  upholstered 
furniture  and  mattresses. 
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The  Technical  Study  Group  will  meet 
on  June  29  and  30, 1987,  to  review 
technical  reports  on  the  following  topics: 
(1)  Cigarette  ignition  propensity 
measurement:  (2)  benefit-cost  analysis; 
(3)  ignition  probability  analysis:  (4)  pilot 
field  data  study:  and  (5)  cigarette 
performance  data  study. 

The  meeting  will  be  open  to 
observation  by  members  of  the  public, 
but  only  members  of  the  Technical 
Study  Group  may  participate  in  the 
discussion. 

Dated:  May  29. 1987. 
Colin  B.  Church. 

Federal  Employee  Designated  by  the 
Interagency  Committee  on  Cigarette  and 
Little  Cigar  Fire  Safety. 
(FR  Doc.  87-13193  Filed  6-9-87;  8:45  am] 

BILLING  CO0£  63SS-01-M 


ACTION:  Notice  of  Meeting. 


*  In  Calegor>  640.  dress  shirts  only  in  TSUSA 
numberi  381  3132.  381  3134.  381  95.34.  381.9535. 
381.9540.  381  9968.  381  8666.  381  6972  and  381.3558 

*  In  Categor>  640  other  shirts  in  all  TSUSA 
numbers  except  381  3132.  381.3134.  381  9535. 
381.9540.  381  9968.  361  8666  381  6972  and  381.3558. 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Education  Benefits  Board  of  Actuaries: 
Meeting 

AGENCY:  Department  of  Defense 
Education  Benefits  Board  of  Actuaries. 
ACTION:  Notice  of  meeting. 

SUMMARY:  A  meeting  of  the  Board  has 
been  scheduled  to  execute  the 
provisions  of  Chapter  101,  title  10, 
United  States  Code  (10  U.S.C.  2006(e)  et. 
seq.).  The  Board  shall  review  DoD 
actuarial  methods  and  assumptions  to 
be  used  in  the  valuation  of  the  GI  Bill 
and  determine  per  capita  normal  costs 
to  be  implemented  bvy  DoD  in  FY88. 
Persons  desiring  to  attend  the  DoD 
Education  Benefits  Board  of  Actuaries 
meeting  must  notify  Ms.  Dorothy  Hemby 
at  696-6336  by  July  10. 1987.  Notice  of 
this  meeting  is  required  under  the 
Federal  Advisory  Committee  Act. 
date:  July  13,  1987,  1:00  p.m.  to  5:00  p.m.. 
ADDRESS:  Room  1E801  (~7).  the 
Pentagon  (River  Entrance). 
FOR  FURTHER  INFORMATION  CONTACT: 

Toni  Hustead,  Executive  Secretary,  DoD 
Office  of  the  Actuary.  4th  Floor,  1600 
Wilson  Boulevard,  Arlington.  Virginia 
22209-2593,  (202)  696-5869. 

Patricia  H.  Means. 

OSD  Federal  Register  Liaison  Officer. 

Department  of  Defense. 

June  5, 1987, 

(FR  Doc.  87-13181  Filed  6-9-87;  8:45  am] 

BILLING  CODE  3«1»-01-M 


Retirement  Board  of  Actuaries; 
Meeting. 

AGENCY:  Department  of  Defense 
Retirement  Board  of  Actuaries. 


summary:  a  meeting  of  the  Board  has 
been  scheduled  to  execute  the 
provisions  of  chapter  74,  title  10,  United 
States  Code  (10  U.S.  1461  et,  seq.).  The 
Board  shall  (1)  review  the  September  30. 
1986  valuation  results;  (2)  determine 
actuarial  assumptions  for  the  September 
30, 1987  valuation:  and  (3)  authorize  the 
October  1, 1987  unfunded  liability 
payment.  Persons  desiring  to  attend  the 
DoD  Retirement  Board  of  Actuaries 
meeting  must  notify  Ms.  Dorothy  Hemby 
at  (202)  696-6336  by  July  10, 1987.  Notice 
of  this  meeting  is  required  under  the 
Federal  Advisory  Committee  Act. 

DATE:  July  14. 1987.  9:00  a.m.  to  Noon. 

ADDRESS:  Room  1E801  («7),  the 

Pentagon  (River  Entrance). 

FOR  FURTHER  INFORMATION  CONTACT: 

Toni  Hustead.  Executive  Secretary,  DoD 
Office  of  the  Actuarj',  4th  Floor,  1600 
Wilson  Boulevard.  Arlington,  Virginia 
22209-2593.  (202)  696-5869. 
Patricia  H.  Means, 

OSD  Federal  Register,  Liaison  Officer, 

Department  of  Defense. 

June  5, 1987. 

(FR  Doc.  87-13182  Filed  6-9-87;  8:45am] 

BILLING  CODE  3S1IM)1-M 

Strategic  Defense  Initiative  Advisory 
Committee;  Meetings 

action:  Notice  of  Advisory  Committee 
Meetings, 

summary:  The  Strategic  Defense 
Initiative  (SDI)  Advisory  Committee  will 
meet  in  closed  session  in  Washington, 
DC,  on  July  7-9. 1987. 

The  mission  of  the  SDI  Advisory 
Committee  is  to  advise  the  Secretary  of 
Defense  and  the  Director,  Strategic 
Defense  Initiative  Organization  on 
scientific  and  technical  matters  as  they 
affect  the  perceived  needs  of  the 
Department  of  Defense,  At  the  meeting 
on  July  7-9, 1987  the  committee  will 
discuss  status  of  SDI  research  and 
management  issues. 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Pub.  L.  No.  92-463,  as  amended  (5 
U.S.C,  App  II,  (1982)),  it  has  been 
determined  that  this  SDI  Advisory 
Committee  meeting,  concerns  matters 
listed  in  5  U.S.C,  552b(c)(l)  (1982),  and 
that  accordingly  this  meeting  will  be 
closed  tn  the  public. 
Patricia  H.  Means, 

OSD  Federal  Register  Liaison  Officer, 

Department  of  Defense. 

June  5, 1987. 

[FR  Doc.  87-13183  Filed  6-fr-87;  8:45a  n] 

BILLING  CODE  3S10-01-M 


21984 


Federal  Register  /  Vol.  5i 


No.  Ill   /  Wednesday,   [unr  10.  1987   /   N'ntirp? 


Federal  Register  /  Vol.  52,  No.  Ill  /  Wednesday,  June  10,  1987  /  Notices 


21985 


Department  of  the  Army 

Intent  To  prepare  a  Draft 
Environmental  Impact  Statement  (EIS) 
for  tfie  Shore  and  Barrier  Island 
Erosion  interim  study  of  the  Louisiana 
Coastal  Area,  Louisiana  Study 

agency:  U.S.  Army  Corps  of  Engineers, 
DOD,  New  Orleans  District. 

ACTION:  Notice  of  Intent  ot  prepare  a 
Draft  EIS. 

SUMMARY:  1.  Proposed  Action.  The  study 
purpose  is  to  determine  the  advisability 
of  improvements  or  modification  of 
existing  improvements  in  the  Louisiana 
coastal  area  with  the  intent  of  shore  and 
barrier  island  erosion  control.  The  study 
was  authorized  by  a  resolution  adopted 
by  the  Senate  Committee  on  Public 
Works  on  19  April  1967.  and  the  House 
Committee  on  Public  Works  on  19 
October  1967,  and  examines  about  810 
miles  of  gulf  shoreline  and 
approximately  100  miles  of  barrier 
islands.  The  shorelines  and  barrier 
islands  were  found  to  be  receding  up  to 
55  feet  per  year  and  coastal  marshes 
behind  these  lands  were  being 
converted  to  open  water  at  a  rate  of 
about  39  square  miles  each  year.  A 
reduction  in  the  erosion  process  would 
slow  the  loss  of  fish  and  wildlife  habitat 
and  resources,  reduce  hurricane  induced 
storm  damage,  assist  in  the  economic 
stability  of  coastal  communities,  and 
preserve  the  unique  cultural  and 
historical  heritage  of  southern 
Louisiana. 

From  previous  studies,  four  segments 
of  coastal  shoreline  and  barrier  islands 
were  determined  to  warrant  evaluation. 
These  segments  were  Grand  Terre 
Island  to  Shell  Island,  the  vicinity  of 
Holly  Beach,  Fourchon  to  Camada 
Beach,  and  Terrebonne  Parish  Barrier 
Islands.  The  environmental  impacts  of 
improvements  to  each  segment  will  be 
evaluated  in  a  separate  Environmental 
Impact  Statement  (EIS).  The  EIS 
currently  in  preparation  inolves  the 
beach  segment  from  the  western  end  of 
Grand  Terre  to  Shell  Island, 
Plaquemines  Parish,  Louisiana. 

2.  Alternatives.  Alternatives  under 
consideration  for  the  project  include, 
individually  or  in  combination, 
revetments,  creative  use  of  dredge 
material,  beach  nourishment, 
construction  of  artificial  sandbars, 
planting  vegetation,  sand  fencing, 
breakwaters,  dune  construction,  dikes, 
and  elevated  walkways.  The  no  action 
alternative  would  result  in  no  additional 
erosion  protection,  and  is  the  basis  of 
comparison  for  the  alternative  plans 
examined. 


3.  Scoping  Process,  a.  Public  meetings 
were  held  on  August  27, 1984,  in  New 
Orleans,  August  28,  1984  in  Houma,  and 
August  30. 1984  in  Cameron,  Louisiana, 
to  discuss  the  views  of  the  local  interest 
concerning  shore  and  barrier  island 
erosion.  Inter-agency  scoping  meetings 
have  been  conducted  with  the  U.S.  F"ish 
and  Wildlife  Service,  Soil  Conservation 
Service.  Louisiana  Geological  Survey, 
and  the  Lousiana  Department  of  Natural 
Resources.  The  public  involvement 
program  will  also  include  a  scoping 
letter  and  meetings  to  obtain  input  as  to 
alternatives  under  consideration  and 
signiRcant  resources  to  be  evaluated  in 
the  EIS.  The  participation  of  aff^ected 
Federal,  state,  and  local  agencies,  and 
other  interested  private  organizations 
and  parties  will  be  invited. 

b.  Singificant  issues  to  be  analyzed  in 
the  EIS  include  impacts  of  the  proposed 
changes  on  biological,  cultural, 
historical,  social,  economic,  water 
quality,  and  human  resources,  and 
project  costs. 

c.  The  U.S.  Fish  and  Wildlife  Services 
will  provide  Planning  Aid  information 
and  a  Coordination  Act  Report  for  the 
draft  EIS. 

d.  The  draft  EIS  will  be  coordinated 
with  all  required  Federal,  state,  and 
local  agencies,  environmental  groups, 
landowner  groups,  and  intested 
individuals.  All  review  comments 
received  will  be  considered  and 
responses  will  be  made. 

4.  Public  Meeting(s).  Public  meetings 
were  initially  conducted  in  1968,  and 
recent  meetings  were  held  in  August 
1984,  in  New  Orleans,  Houma,  and 
Cameron.  Louisiana:  to  inform  the  public 
about  this  project.  Intra-agency  meetings 
of  concerned  Federal  and  state  natural 
resource  agencies  have  been  conducted 
since  1968.  and  additional  meetings  with 
these  agencies  will  follow. 

5.  Availability.  The  draft  EIS  is 
scheduled  to  be  available  to  the  public 
in  early  1988. 

ADDRESS:  Questions  concerning  the 
proposed  action  and  draft  EIS  may  be 
directed  to  Mr.  E.  Scott  Clark.  U.S.  Army 
Corps  of  Engineers,  Environmental 
Quality  Section  (LMNPD-RE).  P.O.  Box 
60267,  New  Orleans,  Louisiana  70160- 
0267,  telephone  (504)  862-2521. 

Dated:  June  1. 1987. 
Lloyd  K.  Brown, 

Colonel,  Corps  of  Engineers  District  Engineer. 
PR  Doc.  87-13150  Filed  ft-9-«7:8 :45am| 
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Army  Science  Board,  Closed  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 


(Pub.  L  92-463),  announcement  is  made 
of  the  following  committee  meeting: 

Name  of  Committee:  Army  Science  Board 
(ASB). 

Date  of  Meeting:  30  June  1987. 

Time  of  Meeting:  0800-1500  hours 

Place:  Atomspheric  Science  Lab.  While 
Sands  Missile  Range.  NM. 

Agenda:  The  Subpanel  on  Natural 
Environment  of  the  Army  Science  Board 
Summer  Study  Panel  for  Army  Fort:e  Cost 
Drivers  will  visit  the  Atmospheric  Sciences 
Laboratory  (ASL)  and  Vulnerability 
Assessment  laboratory  (VAL).  The  meeting 
at  ASL  is  to  learn  how  the  natural 
environmental  specifications  are  derived  for 
weapon  systems  and  how  they  are  validated 
as  necessary  to  mission  success  of  the 
weapons  system.  This  meeting  will  be  closed 
to  the  public  in  accordance  with  section 
552b(c)  of  Title  5.  U.S.C.  sperifjcally 
subparagraph  (1)  thereof,  and  Title  5,  U.S.C, 
Appendix  1,  subsection  10(d).  The  classified 
and  unclassified  matters  and  proprietary 
information  to  be  discussed  are  so 
inextricably  intertwined  so  as  to  preclude 
opening  and  portion  of  the  meeting.  Contact 
the  Army  Science  Board  Administrative 
Officer,  Sally  Warner,  for  further  information 
at (202)  695-7046. 
Sally  A.  Warner, 

Administrative  Officer  Army  Science  Board. 
[FR  Doc.  87-13258  Filed  6-9-87;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Liquefied  Gaseous  Fuels  Spill  Test 
Facility 

In  accordance  with  the  Congressional 
action  on  the  Continuing  Resolution 
(Pub.  L.  97-377).  the  Department  of 
Energy  (DOE),  in  support  of  the  Fossil 
Energy  Liquefied  Gaseous  Fuels  Spill 
Test  Facility  Program,  is  setting  forth 
this  notice  that  the  Spill  Test  Facility  is 
available  for  user-sponsored  spill 
testing.  The  facility,  which  is  located  at 
the  Department's  Nevada  Test  Site 
(NTS),  Mercury,  Nevada,  has  recently 
undergone  extensive  readiness 
confirmation  trials.  It  is  capable  of  the 
rapid  release  of  large  quantities  of 
cryogenic,  flammable,  or  toxic  materials, 
and  was  built  in  concert  with  and  in 
response  to  the  nfeeds  of  many  industrial 
and  government  organizations.  To  that 
end.  the  facility  has  been  designed  to 
reproduce  the  size  and  rate  of  accidental 
releases  as  closely  as  possible  with  the 
actual  materials  of  concern. 

It  can  (1)  discharge,  at  a  controlled 
rate,  a  known  amount  of  hazardous  lest 
fluid;  (2)  monitor  and  record  process 
operating  data,  meteorological  data, 
downwind  gas  concentration  data,  and 
other  data  as  is  required  for  the 
experiment:  and  (3)  provide  a  means  to 


control  and  monitor  these  functions 
from  a  remote  location. 

The  NTS  and  the  surrounding  Nellis 
Air  Force  Range  is  remote  and  not  open 
to  public  access.  The  area  downwind  of 
the  spill  facility  is  essentially 
unpopulated  with  access  strictly 
controlled  all  the  way  to  the  Nellis  ' 

boundary  60  km  (37  miles)  away. 

In  conjunction  with  this  notice,  the 
DOE  is  inviting  industry  and  Federal 
agency  representatives  who  have  an 
interest  in  the  Liquefied  Gaseous  Fuels 
Spill  Test  Facility  to  attend  a  user- 
oriented  forum  which  will  be  held  July 
23. 1987.  in  Las  Vegas.  Nevada.  It  is  the 
intent  of  the  Department  to  provide 
attendees  the  opportunity  to  discuss 
facility  operations  policy  and 
procedures  and  to  explore  details  with 
potential  partners  regarding  a  number  of 
issues  on  the  subject  of  cooperative 
cost-shared  research  and  development 
ventures  with  the  U.S.  private  sector, 
states  and/or  other  interested 
participants.  A  tour  of  the  Spill  Test 
Facility  is  also  planned. 

For  Further  Information  Contact:  Mr.  J. 
E.  Walsh,  Jr..  Deputy  Assistant 
Secretary  for  Management, 
Fundamental  Research  and  Cooperative 
Development,  Office  of  Fossil  Energy, 
U.S.  Department  of  Energy,  FE-10,  GTN, 
Washington,  DC  20545. 

Issued  in  Washington,  DC,  on  May  29, 1987. 
|.  Allen  W'ampler, 
Assistant  Secretary.  Fossil  Energy. 
(ra  Doc.  87-13261  Filed  6-9-87;  8:45  am] 
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Economic  Regulatory  Administration 
I  ERA  Docket  No.  87-24-NGj 

Cherhill  Resources  Inc.;  Application  To 
Import  Natural  Gas  From  Canada 

AGENCY:  Economic  Regulatory 
Administration.  DOE. 
ACTION:  Notice  of  Application  for 
Blanket  Authorization  to  Import  Natural 
Gas  from  Canada. 

summary:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  gives  notice  of  receipt 
rn  May  5, 1987,  of  an  application  from 
Cherhill  Resources  Inc.  (Cherhill)  for 
blanket  authorization  to  import 
Canadian  natural  gas  for  short-term  and 
spot  market  sales  to  customers  in 
various  markets  in  the  United  States. 
Authorization  is  requested  to  import  up 
to  137  MMcf  per  day  and  up  to  100  Bcf 
over  a  two-year  term  beginning  on  the 
date  of  the  first  delivery.  Cherhill,  a 
Nevada  Corporation  with  its  principal 
place  of  business  in  Reno,  Nevada,  is  a 


wholly  owned  subsidiary  of  Cherhill 
Resources  Limited.  Cherhill  proposes  to 
purchase  natural  gas  from  its  Canadian 
affiliate  and  from  various  other 
Canadian  suppliers  on  a  short-term 
basis,  for  its  own  account  and  for  the 
account  of  others,  for  resale  to  local 
distribution  companies,  pipelines,  and 
industrial  and  commercial  end  users  in 
the  United  States.  Cherhill  intends  to 
use  existing  pipeline  facilities  for  the 
transportation  of  the  proposed  imports. 
Cherhill  will  advise  the  ERA  of  the  date 
of  first  delivery  of  the  import  and  submit 
quarterly  reports  giving  details  of 
individual  transactions. 

The  application  is  filed  with  the  ERA 
pursuant  to  section  3  of  the  Natural  Gas 
Act  and  DOE  Delegation  Order  No. 
0204-111.  Protests,  motions  to  intervene, 
notices  of  intervention  and  written 
comments  are  invited. 
DATE:  Protests,  motions  to  intervene,  or 
notices  of  intervention,  as  applicable, 
and  written  comments  are  to  be  filed  no 
later  than  July  10, 1987. 
for  further  information: 
Robert  M.  Stronach,  Natural  Gas 
Division,  Economic  Regulatory 
Administration,  Forrestal  Building, 
Room  GA-076, 1000  Independence 
Avenue,  SW.,  Washington,  DC  20585 
(202)  586-9622; 
Diane  J.  Stubbs.  Natural  Gas  and 
Mineral  Leasing.  Office  of  General 
Counsel,  U.S.  Department  of  Energ>', 
Forrestal  Building,  Room  6E-042, 1000 
Independence  Avenue,  SW.. 
Washington.  DC  20585  (202)  586-6667. 
SUPPLEMENTARY  INFORMATION:  The 

decision  on  this  application  will  be 
made  consistent  with  the  DOE's  gas 
import  policy  guidelines,  under  which 
the  competitiveness  of  an  import 
arrangement  in  the  markets  served  is  the 
primary  consideration  in  determining 
whether  it  is  in  the  public  interest  (49  FR 
6684,  February  22, 1984).  Parties  that 
may  oppose  this  application  should 
comment  in  their  responses  on  the  issue 
of  competitiveness  as  set  forth  in  policy 
guidelines.  The  applicant  asserts  that 
this  import  arrangement  is  competitive. 
Parties  opposing  the  arrangement  bear 
the  burden  of  overcoming  this  assertion. 

Public  Comment  Procedures 

In  response  to  this  notice,  any  person 
may  file  a  protest,  motin  to  intervene  or 
notice  of  intervention,  as  applicable,  and 
written  comments.  Any  person  wishing 
to  become  a  party  to  the  proceeding  and 
to  have  the  written  comments 
considered  as  the  basis  for  any  decision 
on  the  application  must,  however,  file  a 
motion  to  intervene  or  notice  of 
intervention,  as  applicable.  The  filing  of 
a  protest  with  respect  to  this  application 


will  not  serve  to  make  the  protestant  a 
party  to  the  proceeding,  although 
protests  and  comments  received  from 
persons  who  are  not  parties  will  be 
considered  in  determining  the 
appropriate  procedural  action  to  be 
taken  on  the  application.  All  protests, 
motions  to  intervene,  notices  of 
intervention,  and  written  comments 
must  meet  the  requirements  that  are 
specified  by  the  regulations  in  10  CFR 
Part  590.  They  should  be  filed  with  the 
Natural  Gas  Division,  Office  of  Fuels 
Programs,  Economic  Regulatory 
Administration.  Room  GA-076.  RG-23, 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585, 
(202)  586-9478.  They  must  filed  no  later 
than  4:30  p.m.  e.d.t.,  July  10, 1987. 

The  Administrator  intends  to  develop 
a  decisional  record  on  the  application 
through  responses  to  this  notice  by 
parties,  including  the  parties'  written 
comments  and  replies  thereto. 
Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  a 
trial-type  hearing.  A  request  to  file 
additional  written  comments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  of  facL 
law,  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  in 
the  proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed.  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  would  materially 
advance  the  proceeding.  Any  request  for 
a  trial-type  hearing  must  show  that  there 
are  factual  issues  genuinely  in  dispute 
that  are  relevant  and  material  to  a 
decision  and  that  a  trial-tj'pe  hearing  is 
necessary  for  a  full  and  true  disclosure 
of  the  facts. 

If  an  additional  procedure  is 
scheduled,  the  ERA  will  provide  notice 
(to  all  parties.  If  no  party  requests 
additional  procedures,  a  final  opinion 
and  order  may  be  issued  based  on  the 
official  record,  including  the  application 
and  responses  filed  by  parties  pursuant 
to  this  notice,  in  accordance  with  10 
CFR  590.316. 

A  copy  of  Cherhill's  application  is 
available  for  inspection  and  copying  in 
the  Natural  Gas  Division  Docket  Room. 
GA-076-A.  at  the  above  address.  The 
docket  room  is  open  between  the  hours 
of  8:00  a.m.  and  4:30  p.m..  Monday 
through  Friday,  except  Federal  holidays. 
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Issued  in  Washington.  DC.  May  28.  1987. 
Constance  L  Buckley, 

Director.  Natural  Cos  Division.  Office  of 

Fuels  Programs,  Economic  Regulatory 

Administration. 

|FR  Doc.  87-13198  Filed  6-fl-«7;  8:45  atn| 
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(ERA  DcM:ket  No.  87-01-NGI 

Quintana  Minerals  Corp  ,  Order 
Granting  Blanket  Auftiorizatlon  To 
Import  Natural  Gas  From  Canada 

agency:  Economic  Regulatory 
Administration,  DOE. 

action:  Notice  of  Application  for 
Blanket  Authorization  To  Import 
Natural  Gas  from  Canada. 

summary:  The  Economic  Regulatory 
Admiruslration  (ERA)  of  the  Department 
of  Energy  (DOE)  gives  notice  that  it  has 
issued  an  order  granting  Quintana 
Minerals  Corporation  (QMC]  blanket 
authorization  to  import  natural  gas  from 
Canada.  The  order  issued  in  ERA 
Docket  No.  87-01 -NO  authorizes  QMC 
to  import  up  to  40  Bcf  over  a  two-year 
period  for  sale  in  the  domestic  spot 
market. 

A  copy  of  this  order  is  available  for 
inspection  and  copying  in  the  Natural 
Gas  Division  Docket  Room.  GA-076, 
Forrestal  Building.  1000  Independence 
Avenue,  SW  .  Washington.  DC  20585. 
(202)  5fl6-ft478  The  docket  room  is  open 
belwei'ii  th»'  hours  of  800  a.m.  and  4:30 
p.m..  Mond.iy  through  Friday,  except 
Federal  holidays. 

Issued  in  Washington.  DC.  June  3. 1987 
Constance  L.  Buckley. 
Director,  Natural  Gas  Division,  Office  of 
Fuels  Programs,  Economic  Regulatory 
Administration. 

\FR  Doc.  87-13200  Filed  6-9-87:  8:45  am) 
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Proposed  Remedial  Order  to  Merit 
Petroleum.  Inc.,  Thomas  H   Battle,  and 
Anton  E.  Meduna 

AGENCY:  Economic  Regulatory 
Administration.  DOE. 

ACTION:  Notice  of  Proposed  Remedial 


Order  to  Merit  Petroleum,  Inc.,  Thomas 
H.  Battle,  and  Anton  E.  Meduna. 

summary:  Pursuant  to  10  CFR  205.192(c). 
the  Economic  Regulatory  Administration 
of  the  United  States  Department  of 
Energy  hereby  gives  notice  of  a 
Proposed  Remedial  Order  which  was 
issued  to  Merit  Petroleum,  Inc.  and 
Thomas  H.  Battle.  2802  Valley  Way, 
Kingwood,  Texas  77339.  and  Anton  E. 
Meduna.  10846  Pepper.  Spring  Branch. 
Texas  77079.  This  Proposed  Remedial 
Order  alleges  violations  in  the  amount 
of  $48,290,793.17.  plus  interest,  resulting 
from  violations  of  10  CFR  212.186,  10 
CFR  205.202  and  10  CVR  210.62(c)  during 
the  period  November  1978  through 
December  1980.  The  effect  of  the  alleged 
violations  is  nationwide. 

A  copy  of  Proposed  Remedial  Order 
may  be  obtained  from:  Office  of 
Freedom  of  Information  Reading  Room. 
United  Slates  Department  of  Energy. 
Forrestal  Building.  Room  lE-190, 1000 
Independence  Avenue,  SW., 
Washington,  DC  20585. 

Within  fifteen  (15)  days  of  publication 
of  this  Notice,  any  aggrieved  person  may 
file  a  Notice  of  Objection  with  the  Office 
of  Hearings  and  Appeals.  United  States 
Department  of  Energy.  Forrestal 
Building.  Room  6F-078, 1000 
Independence  Avenue.  SW.. 
Washington.  DC  20565.  in  accordance 
with  10  CFR  205.193.  The  Notice  shall  be 
filed  in  duplicate,  shall  briefly  describe 
how  the  person  would  be  aggrieved  by 
issuance  of  the  Proposed  Remedial 
Order  as  a  final  order  and  shall  state  the 
person's  intention  to  file  a  Statement  of 
Objections. 

Pursuant  to  10  CFR  205.193(c).  a 
person  who  files  a  Notice  of  Objection 
shall  on  the  same  day  serve  a  copy  of 
the  Notice  upon: 
Sandra  K.  Webb.  Director,  Economic 

Regulatory  Administration.  U.S. 

Department  of  Energy.  One  Allen 

Center.  Suite  610.  500  Dallas  Street, 

Houston.  Texas  77002 
and  upon: 
Marshall  A.  Staunton.  Administrator. 

Economic  Regulatory  Administration. 

U.S.  Department  of  Energy.  Room  3H- 

017.  RG-^K),  1000  Independence 

Avenue,  SW.,  Washington,  DC  20585 


Issued  In  Washington,  DC  on  June  2,  1987. 

Marshall  A.  Staunton, 
Administrator.  Economic  Regulatory 

Administration. 

[FR  Doc  87-13201  Filed  6-9-87:  8:45  am) 

BILLING  COOC    «4SO  0'    M 


Federat  Energy  Regulatory 

Commission 

(Docket  No  G-4616-002,  et  al.] 

Texaco  Inc.  et  al.;  Applications  for 
Certificates,  Abandonments  of  Service 
and  Petitions  to  Amend  Certificates 

(une  4.  1987. 

Take  notice  that  each  of  the 
Applicants  listed  herein  has  filed  an 
application  or  petition  pursuant  to 
section  7  of  the  Natural  Gas  Act  for 
authorization  to  sell  natural  gas  in 
interstate  commerce  or  to  abandon 
service  as  described  herein,  all  as  more 
fully  described  in  the  respective 
applications  and  amendments  which  are 
on  file  with  the  Commission  and  open  to 
public  inspection. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
applications  should  on  or  before  June  18, 
1967,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington. 
DC  20426,  petitions  to  intervene  or 
protests  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211,  .214).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Persons  wishing  to  become  parties  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  petition 
to  intervene  in  accordance  with  the 
Commission's  rules. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicants  to  appear  or 
to  be  represented  at  the  hearing. 
Kenneth  F.  Plumb. 
Secretary. 


'  Thu  notice  does  not  provide  for  consolidation 
for  heannfi  of  the  several  matters  covered  herein. 


Docket  No.  and  date  filed 


G-4616-002,  D,  May  7,  1967. 


Applicant 


Purctiaser  and  Locations 


CI87-576-000, 
1967. 


F.    May    7. 


Texaco  Inc.   PO.   Box   52332.   Houston.     K  N  Energy.  Inc.,  Guymon-Hugoton  Field, 
Texas  77052  Texas  County.  OWatwrna. 

Texaco  Producing  Inc.  (Socc.  in  Interest     do ~ 

to  Texaco  Inc.).  PO  Box  52332,  Hous- 
ton. Texas  77052.  I 


Price  per 
Md 


('). 
(•). 


Pressure 
base 
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Docket  No.  and  date  filed 


G- 12568-001,     D,     May     7 

1987 
CI87-575-OO0.     F,     May     7, 

1987. 

CI64- 196-001,     D,     May    6, 

1987. 
CI87-571-000,    F.    May    6. 

1987. 
CI87-573-000  (CI83-267),  B, 

May  6,  1987 
CI63-79-001,  D,  May  8,  1987. 

CI63- 79-002,     D,     May     11, 

1987. 
CI87-574-000    (CI73-21),    B. 

May  6,  1987. 
CI87-591-000,    F,    May    14, 

1987. 
CI87-577-000,     B,     May     7, 

1987 

CI66- 176-002,    D.    May    18, 
1967. 

G-4918-001.     D,     May     18. 

1987. 
CI61-1429-010,   D,  May  13. 

1987. 
CI62-1251-008,   D,   May   14. 

1987 
CI73-55-000,     D,     May     14, 

1987. 

G-1 3634-004,    D,     May    14, 
1987. 

G-4684-000,     D,     May     14, 

1987. 
G-491 7-000,     D,     May     14. 

1987. 
G-1 5791-003,     D.     May     18. 

1987. 

CI87-61 0-000      (CI68-1411). 
B,  May  20,  1987. 

CI87-609-000  (CI71-798),  B, 

May  20.  1987. 
CI87-600-000    (G-6223).    B. 

May  19,  1987 

CI87-599-000    (G-6222).    B, 
May  19,  1987. 

CI87-6 12-000    (G-8298).    B, 
May  21,  1987. 

CI87-601-000  (C166-621).  B. 

May  19,  1987. 
CI87-606-000      (CI61-1275). 

May  19,  1987. 

CI87-607-O00    (G-46S9).    B. 
May  19,  1987. 

Cie7-608-000        (C165-381), 
May  19,  1987. 

067-613-000    (G-4656).    B, 
May  19,  1987. 


Applicant 


Texaco  Inc. 


Texaco  Producing  Inc.  (Succ.  in  Interest 

to  Texaco  Inc.). 
Texaco  Inc 


Texaco  Producing  Inc.  (Succ.  in  Interest 

to  Texaco  Inc ) 
Texaco  Producing  Inc 


..do.. 


do.. 


Texaco  Inc. 


Texaco  Inc.  (Succ.  In  Interest  to  Sun  Ex- 
ploration and  Production  Company). 
Texaco  Producing  Inc , 


..do._ 


Sun  Exploration  &  Production  Co.,  P.O. 
Box  2880,  Dallas,  Texas  75221-2880. 

do 


..4to.... 


..do.. 

..do.. 
..do.. 
..do- 


Union  Texas  Petroleum  Corp.,  P.O.  Box 
2120,  Houston,  Texas  77252-2120. 


..do 

..do— 

..do_... 


..._.do. — 


Union  Texas  Petroleum  Corp. 
....„do 


do..„ 

— do-. _ 

do 


Pufdiaser  and  Locations 


Price  per 

Mcf 


Pressure 
base 


K  N  Energy,  Inc.,  Camrick  Field,  Texas 
County,  Oklalroma. 

do „ 


Panhandle  Eastern  Pipe  Line  Company, 

Mouser  Field,  Texas  County,  Oklahoma. 

do 


Southern  Natural  Gas  Company,  Eugene 
Island  Block  260,  Offshore  Louisiana. 

Panhandle  Eastern  Pipeline  Company, 
luka-Canm  Field,  Pratt  County,  Kansas. 

do 


Southern  Natural  Gas  Company.  Eugene 

Island  Block  275,  Offshore  Louisiana. 
United   Gas   Pipe   Line   Company,   North 

Boyce  Fteld,  Goliad  County,  Texas. 
Phillips  Petroleum  Company,  Eunice  Plant 
and  Skaggs  Dnnkard  Field,  Lea  County. 
New  Mexico. 
Arkia   Energy   Resources,   Arkoma  Area, 
Vanous  Counties  in  Arkansas  and  Okla- 
tKxna. 
Phillips   Petroleum   Company,   Panhandle 

Field,  Moore  County,  Texas. 
El  Paso  Natural  Gas  Company,  Jalmat  et 

al  Fields.  Lea  County.  New  Mexico. 
Arkansas   Louistana   Gas  Company,   Wil- 
burton  Field,  Latimer  County,  Oklahoma. 
Arkansas  Louisiana  Gas  Company,  West 
Wilburton  Field,  Pittstxirg  County,  Okla- 
homa 
Northern  Natural  Gas  Company,  Division 
of    Enron    Corp,    N  W     Dower    FieW, 
Beaver  County,  Oklahoma. 
Colorado  Interstate  Gas  Company.  Keyes 

Field.  Cimarron  County,  Oklahoma, 
Transcontinental    Gas    Pipe    Line    Corp., 
South  Mineral  Field,  Bee  County,  Texas. 
Transwestem  Pipeline  Company.  Feldman 
&  Hanstord  Fields,  Hemphill  &  Hansford 
Counties,  Texas. 
Transcontinental    Gas    Pipe    Line    Corp., 
Block    66    Pieid     South    Marsh    Islarxj 
Area,  QHshore  Louisiana. 
Transcontinental    Gas    Pipe    Line    Corp., 

West  Tuleta  FieW,  Bee  County.  Texas. 
Arkansas     Louisiana     Gas     Company, 
Thomas  Lease.  Chickasha  Flekj,  Grady 
County,  Oklahoma. 
Arkansas  Louisiana  Gas  Company,  Scott 
Lease,  Chickasha  Field,  Grady  County, 
Oklahoma 
United  Gas   Pipe   Line  Company,   North 
Pettus  &  Burnell  Fields.  Bee,  Goliad  and 
Karnes  Counties,  Texas 
United  Gas  Pipe  Line  Company,  At>t>eville 

Field.  Vermilion  Parish,  Louisiana. 
Natural  Gas  Pipe  Line  Company  of  Amer- 
ica. Boyd  Miller  Unit.  North  Custer  City 
Field,  Custer  County.  Oklahoma 
Texas  Eastern  Transmission  Corporation, 
Balser   Unit,   San   Domtngo   Field,    Bee 
County,  Texas. 
Northern  Natural  Gas  Company,  Division 
of  Enron  Corp    Gate  Lake  Fiekj  Harper 
County,  OKiahoma. 
Texas  Eastern  Trar^rmssion  Corporation, 
Strauch- Wilcox     Fiehi,     Bee     County, 
Texas. 


(•)■ 

(^)- 

(') 

(^)- 

(*)• 

C) 

n. 
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Docket  No.  and  date  filed 


6-13385-000,    D.    May    15. 
1987. 

G-2897-000.     D.     May     15. 
1987. 

CI65-1267-000.   D.   May   15, 
1987. 

CI66-572-001.    D.    May    15. 

1987. 
CI77-79O-O01. 

1987. 


CI62-531-001, 
1987 

G-1 7979-002. 
1987. 

CI62-105-001. 
1987. 


D. 
D, 


May  7. 
May  7. 
May  7. 
May  4. 
May    18. 


G-1 2886-000, 

1987 
G-2758-000.     — ,     May     18. 

1987. 

CI87-602-000  (CI75-279).  B. 
May  18.  1987. 

CI67-1 533-001,   D,   May   18. 
1987. 

CI67- 1602-003.   D.   May   14. 
1987 

0187-592-000    (CI68-42),    B. 

May  14,  1987 
CI72-595-000,    B,    May    18, 

1987. 

G-2605-001,     B.     May     18. 

1987. 
CI68-894-003,    D,    May    14. 

1987. 

CI87-598-000  (CI82-74- 

000),  B,  May  18,  1987, 

CI87-597-OO0  (CI82-73- 

000).  8.  May  18.  1987. 

G-6352-002.     D,     May    20, 
1987. 

CI 87-593-000.    B.    May    11. 
1987. 

C 187-97-001,    D.    May    15. 
1987 

CI 87-603-000.    B.    May    18. 
1887. 

C187-596-000    (C167-1074), 
B.  May  18,  1087. 

CI  87-585-000.    B.    May    7. 
1987 


Applicant 


Purchasef  and  Locations 


ARCO  OtI  and  Gas  Company,  Ovison  of 
Atlantic  Richfioid  Company,  PO.  Box 
2819. 

do 


..do.. 


..do.. 
..do.. 

..do.. 


..do.... 


.do.. 


Kerr-McGee  Conxxation.  PO  Box  25861, 

Oklahoma  City,  Ol^la  73125. 
do 


.do.. 


..do,. 


BHP  Petroleum  (Amencas)  Inc  .  5847  San 
Felipe— Suite  3600,  Houston.  Texas 
77057. 

do 


Phtiiips  66  Natural  Gas  Company.  990-G 
Plaza  Oflice  Building,  Bartlesville,  Okia   i 
74004. 

do 


Northern  Natural  Gas  Company    Ovision 

o(  Enron  Corp  ,   Hugoton  Field.  Finney 

County.  Kansas 
Colorado  Interstate  Gas  Company,  Hugo- 
ton  Field    Grant  and  Kearney  COLintMjs. 

Kansas 
El  Paso  Natural  Gas  Company,  Hugoton 

Field.    Stevens    and    Grant    Counties. 

Kansas 
K  N  Energy   Inc    Beauchamp  Field,  Starv 

ton  County   Kansas 
Northwest    Pipeline    Corporation,     South 

Baxter  Pass  Field.  Rio  Blanco  and  Gar- 
field Counties,  Colorado 
Northern   Natural  Gas  Company    Division 

of     Enron     Corp.     Sitka     Field      Clark 

County    Kansas 
Transwestern    Pipeline    Company.    Kiowa 

Creek     and     Follett    Fiekls,     Lipscomb 

County  Texas 
Northern  Natural  Gas  Company,   Division 

of   Enron  Corp  .   N    Harper  Ranch  arxj 

SitKa  Fields.  Clark  County.  Kansas. 
ANR    Pipeline    Company     Laveme    Field. 

Harper  County.  Oklahoma 
Northern  Natural  Gas  Company    Division 

of  Enron  Corp    Pampa  Gas  Processing 

Plant.  Gray  County,  Texas 
Tennessee  Gas   Pipeline  Company.   Ver- 

milKjn  Area  Block  39  S  2  OCS-G-0341. 

Gulf  of  Mexico  State  o*  Louisiana 
Texas  Eastern  Transmission  Corporation, 

Coteau  Frene  f-ieid   Assumption  Parish, 

Louisiana 
United  Gas  Pipe  Line  Company.  Bayou  SL 

Vincent  Field.  Assumption  Parish.  Lou- 
isiana 
ANR  Pipeline  Company.  Woodward  Area, 

Woodward  County.  Oklahoma 
El  Paso  Natural  Gas  Company,  Tailgate  of 

Fullerton  Ftant,  Andrews  County,  Texas. 


Union  Oil  Company  of  California  P  O   Box 
7600.  Los  Afigeles,  Calif  90051 

TXO  Production  Corp,  First  City  Center. 

LB    10,    1700   Pacific   Avenue,   Dallas, 

Texas  75201-4696. 
do 


Conco  Inc.,  PC  Box  2197.  Houston. 
Texas  77252. 

Grafiam-Michaells  DnIHng  Co.  Inc..  P.O. 
Box  247.  Wk:hita.  Kansas  67201. 

ENSTAR  Corporatioo,  PO.  Box  2120, 
Houston.  Texas  77252-2120 

Johf)  0  McCabe,  PO  Box  10528,  Mid- 
land, Texas  79702. 

The  Parade  Company.  425  Edwards 
Street— Suite  1308,  Shreveport.  La. 
71101. 

Gypsy  Drilling  Co  ,  Inc  ,  Box  2558,  Hutch- 
inson. Kansas  67504-2558. 


..do., 


Panhandle   Eastern   Pipe   Line  Company. 

Putnam   Field.    Dewey   County    CHdaho- 

ma 
Panhandle  Eastern   Pipe   Line  Company, 

Sec     31-T32S-R43W,    Baca    County. 

Cokxado 
Panhandle  Eastern   Pipe   Line  Company, 

Sec      30-T32S-R43W      Baca     County, 

Colorado 
United  Gas  Pipe  Line  Company    Cabeza 

Crsek  Field,  Gouad  and  DeWin  Coun- 

ties.  Texas 
Northern  Natural  Gas  Company.  Ovision 

of  Enron  Corp  ,  Sitka  Morrow  Gas  Pool. 

Clark  County   Kansas 
Tranecontinentai    Gas    Pipe    Lme    Corp.. 

Weat  Cameron  Block  41,  Offshore  Lou- 
isiana. 
Farmland   Industries,   Inc.,   South  Half  of 

Section  24.  Block  TT.  T  C  R.R    Survey. 

Schleicher  County.  Texas 
United  Gas  Pipe  Line  Company.  Parade  g 

Giles  Gas  Ptant.  M  J    Pru  Sun/ey  A-29. 

Rusk  C-Ounty    Texas 
Williams   Natural    Gas   Compan,     Palmer 

Field,  Bartier  County,  Kansas 
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Docket  f^.  and  date  filed 


AppUcant 


T 


Purchaser  arxJ  Locations 


0187-614-000      (C172-298),  '  Exxon  Corporation,  PC   Box  2180.  Hous- 
B,  May  21.  1987 


C187-580-000.    B,    May    11. 
1987. 

0187-582-000,    B,    May    12. 
1987. 


0187-440-000,    B,    April 
1987. 


r.i 


CI  87-44 1-000,    B.    April    7. 
1987. 

0177-345-003,    D.    May    22. 
1987. 

CI  73-1 35-001.    D,    May    22. 
1987 

0187-620,000    (G-6295).    B. 
May  22,  1987. 

0181-311-001.    D.    May   26. 

1987. 
0167-1006-000,  D,  May  26, 

1987 
0187-560-000,     B.     May    4. 

1987  ♦». 

0187-594-000,    B.    May    11, 
1987. 

0187-534-000.    B.    May   27. 
1987»'. 

0187-553  000.    B.   AprH   30. 
1987  »>. 


ton,  Texas  77252-2180. 

J.  Cleo  Thompson  and  James  Cleo 
Thompson,  Jr ,  4500  RepubtK;  Bank 
Tovi>ef,  Dallas  Texas  75201. 

Mahada  Energy  Corp  ,  2001  Kirtay  Drive — 
Suite  1006,  Houston,  Texas 

Expando  Production  Company.  P  O 
Drawer  8246,  Wichita  FaUas.  Texas 
76307. 

do „ „.„ _ 


Amoco    Production   Company,    P.O.    Box 
50879.  New  Orleans,  La.  70150. 

do 


J.M.  Huber  Corporation,  2000  West  Loop 
South.  Houston.  Texas  77027. 


Texaco  Producing  Inc . 
Texaco  Producing  Inc . 


Mountain  States   Petroleum  Corp..  Ros- 
well.  New  Mexico  88201. 

Tamarack  Petroleum  Company,  Inc.,  1485 

One  First  City  Center,  Midiar>d.  Texas 

79701 
Hamon  Operating  Compnay,  325  N,  St. 

Paul  Street— Suite  3900,  Dallas.  Texas 

75201-3902 
Hondo  Oil  and  Gas  Company,  P.O.  Box 

11248,  Midland,  Texas  79702 


C187-61&-O00,    D,    May    21,  ,  Tenneco  OtI   Company,   P.O.   Box   2511, 

1987.  Houston,  Texas  77001. 

0187-624-000,    A,    May    26,     Cities  Service  Oil  and  Gas  Corporation, 


1987 

C187-633-000,    B.    May    26. 
1987. 

0187-634-000,    B.    May   26. 
1987. 

0187-545-000.    B.    May   27, 
1987. 

0187-556-000,     B.     May     1, 
1987. 

0187-647-000,    F,    May    27, 
1987 


PO  Box  300,  Tulsa,  Okla.  74102. 

Horizon  Oil  &  Gas  Co.  of  Texas.  P.O.  Box 
1020.  Dallas.  Texas  75221. 


..do. 


Gruss  Petroleum  Corp.,  407  N.  Big 
Spring— Suite  200,  Midland,  Texas 
79701 

Chevron  USA.  Inc ,  PO  Box  7309,  San 
Francisco,  Calif.  94120-7309. 

Exxon  Corporation 


'  Mississippi     River     Transmission     Corp.. 
I      Woodlawn      Field.      Harrison      County. 
Texas- 

El  Paso  Natural  Gas  Company  Parker- 
Harrell  Field,  CrocKetl  County,  Texas 

Natural  Gas  Pipeline  Company  of  Amer- 
ica, Fairtanks  Field,  Hams  County. 
Texas. 

ANR  Pipeline  Company.  South  Elton  Field, 
Jefferson  Davis  Parish  Louisiana 

United   Gas   Pipe   Line   Cor^pany.    South 

Elton  Field,  Jefferson  Davis  Pansh,  Lou- 
isiana. 
Sea    Robin     Pipeline    Company,     South 

Marsh  Island  Block  128  Field,  Offshore 

Louisiana. 
Cokimbta  Gas  Transmission  Corporation, 

East  Cameron  Block  33  Field,  CWshore 

Louisiana 
Panfiandle  Eastern  Pipe  Lme  Company, 

Panfwndle      Field,      Hutchinson      ar>d 

Carson  Counties,  Texas. 
El   Paso   Natural   Gas  Company    jatmat- 

Yates  Field.  Lea  County.  New  Mexico. 
Transwestern    Pipeline    Company,    Halley 

Field  Winkler  County.  Texas 
El  Paso  Natural  Gas  Company,  Sec.  20- 

T15S-R28E   and   Sec    36-T14S-R27E. 

Chaves  County.  New  Mexico. 
Norttiern  Natural  Gas  Company,  Sec.  14, 

Bkx:k  R,  G  H    Murray  Survey,  Crockett 

County  Texas. 
El  Paso  Natural  Gas  Company,  Carlsbad 

Field,  Eddy  County,  New  Mexico. 

Mountain  Resources,  inc  .  Jake  Shaeffer 

No.    1,    Mam    Creek    Field,    Sec     12- 

R93W-T7S.  Garfield  County.  Colorado 
Williams   Natural   Gas   Company    Wakita 

Trend  Field  Grant  County   Oklahoma 
Texas  Eastern  Transmission  Corporation, 

West  Cameron  Block  459  Well  No   3, 

Offshore  Louisiana 
htorthefn  Natural  Gas  Company,   Dodson 

Lease,      Cleveland      Field       Ocinitree 

County,  Texas. 
Nortfiem  Natural  Gas  company.   Dodson 

Lease,      Oeveiana      f«ic       Ochiltree 

County,  Texas 
El  Paso  Gas  Corr^^any.  Sprayt>erry  Trer»d 

Area,  Upton  County,  Texas 


Resources,    Inc,,    Spear- 
Field,    Converse   County. 


Mountain    Fuel 

f>ead   Ranch 

Wyorrwng. 
Northern  Natural  Gas  Company,  W.  Arthur 

Gray     Unit,     Camenck     Field,     Beaver 

County,  Oklahoma. 
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'  Assignment  of  a  part  of  Texaco  Inc  s  interest  to  Texaco  Producing  tnc. 

•Effective   12-31-84.  Applicant  acquired  by  Assignment  an  interest  of  Texaco  Inc.  of  certain  [xoperties  in  Texas  County,  Oklahoma. 

*  Not  used 

*  By  assignment  dated  12-3-86,  effective  8-8-86,  Texaco  Producing  Inc  assigr>ed  to  Huffco  Petroleum  Corporation  its  nght,  title,  ar>d  interest 
in  and  to  Eugene  Island  Block  260.  SE  V,.  OCS-G-1891    Otishore  Louisiana 

'  By  Assignment  executed  on  3-31-87.  but  effective  8-1-86  Texaco  Producing  Inc  assigned  to  Helmke/Carmi  Venture  Partnership  its  right, 
title,  and  interest  in  and  to  the  following  descnbed  properties  in  Pratt  County  Kansas  N/2  NE/4  SW/4  NE/4  arxJ  SE/4  of  Section  6:  Lots  1,  2,  3, 
&  4.  E  2  NW74  W'2  NE.'4  E/2  SW/4  and  SE  4  ot  Section  7  Lots  1  2  3  44  E'2NW.4  E -2  SW/4  S  NE/4  of  Section  16,  all  m  T27S-R21W 
and  St  4  SE  .'4  of  Section  1 2.  T27S-R  i  3W 

*  Effective  8-1  -86.  Texaco  F>roducing  Inc  assigned  to  Raymond  Oil  Company  Inc.  its  right,  title,  and  interest  in  and  to  the  NW/4  Sec,  32- 
T26S-R12W,  Pratt  County.  Kansas. 
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'  By  assignment  dated  12-13-86,  eflectrve  9-5-86,  Texaco  Inc  assigned  to  Huffco  Petroleum  Corporation  rts  right  trtle,  and  interest  in  and  to 
Eugene  Island  Block  27S,  OCS-G-0988,  Ottshore  Louisiana 

"  Applicant  acquired  tiy  assignment  an  interest  of  Sun  Exploration  and  Production  Company,  Assignor,  in  certain  properties  in  Goliad  County. 
Texas,  etiective  10-1-86 

"  Applicant  s  contracts  with  Phillips  terminate  etlectwe  6-1-87  Applicant  intends  to  enter  into  a  percentage-of-proceeds  type  arrangement  to 
provide  (or  processing  of  the  gas  at  TPI's  Eunice  Ptant  After  processing,  60%  of  the  residue  gas  would  continue  to  be  sold  to  Ei  Paso  by  TPI  at 
Its  Eunice,  New  Mexico  Plant  txit  under  TPI's  Gas  Rate  Schedule  No  390.  Certificate  No.  CI72-771  Forty  percent  (40%)  of  the  residue  gas  would 
be  sold  to  Northern  Natural  Gas  Company,  Division  of  Enron  Corp  ,  by  TPI  at  its  Eunice,  New  Mexico  Plant  but  under  TPi  s  Gas  Rate  Schedule 
No.  389,  Certificate  No  CI72-762. 

'"  On  8-27-86  (etiective  4-1-86).  Texaco  Producing  Inc  Assigned  to  Daniel  Pnce  Exploration  Company  all  right,  title  and  interest  in  tt>e  6- 
18-85  contract  with  respect  to  gas  produced  from  the  reservoirs  ur>derlying  the  House  "B "  Gas  Unit.  Sec.  35-T8N-R21E.  Haskell  County. 
Oklahoma. 

"  Sun  asssigned  its  interest  in  Property  No  845110.  Jones  CR  696.  to  TXO  Production  Corporation  effective  6-1-86 

'*  Sun  assigned  Property  No  481207,  Gegory  C  to  Doyle  Hartman. 

"Sun  assigned  its  interest  in  Property  Nos.  461307,  Fazekas  Unit  #1.  890442,  Varnum  Unit,  732082,  USA  CtKictaw  T-4,  to  Samson 
Resources  Company  eflective  4-1-87. 

'*  Sun  assigned  its  interest  in  Property  No.  720277.  US  Government  27,  to  Samson  Resources  Company  effective  4-1-87. 

'»  Sun  assigned  its  interest  in  Property  No.  8581 10,  McCutcheon  -A-  Unit,  to  TXO  Production  Corporation  effective  6-1-86. 

'•  Sun  assigned  its  interest  in  Property  No  673475,  Minnie  B  Ross,  to  Sandollar  Oil  &  Gas,  Inc  effective  5-1-87. 

"  Sun  assigr>ed  its  interest  m  Property  No  703374,  South  Mineral  Voss  Unit,  to  Pioneer  Oil  and  Gas  ettectivo  10-1-86. 

'•Son  assigned  its  interest  in  Property  No  668283,  Riley  Gas  Unit  02:  Property  No  638884,  C  G  Newcomer  Unit  Property  No.  737922. 
Wainscott-McClure  2,  Property  No.  615690.  McClure,  Bert  F-B,  to  TXO  Production  Corporation  eflective  6-1-86. 

'»  Effective  10-1-86,  Union  Texas  conveyed  certain  acreage  to  American  Exploration  Acquisition  Co. 

">  To  release  gas  for  irrigation  fuel 

*'  By  assignment  effective  1-1-87.  ARCO  assigned  its  interest  in  certain  acreage  to  Hondo  Oil  and  Gas  Company 

■'^  The  subject  weW  was  a  dual  producer  form  the  Morrow-Hoover  zones.  The  Morrow  t>ecarne  uneconomical  to  produce  and  consequently, 
was  plugged  arid  at>andoned  in  June  of  1984. 

*'  Apiplicant  IS  filing  for  a  change  in  delivery  fwint 

'*  Property  sold  to  Union  Exploration  Partners.  LTD,  effective  2-1-87. 

**  Wells  were  plugged  and  abandoned  in  Octotser  of  1986 

'•  BHP  Petroleum  (Americas)  Inc    has  assigned  to  Public  Energy.  Inc.  all  of  its  nght  and  title  in  certain  acreage  effective  9-10-86. 

*'  BHP  Petroleum  (Americas)  Inc  has  assigned  all  of  its  nght,  trtle  and  interest  effective  10-1-83  to  Plains  Resources  Inc 

"■  Phillips  IS  abandoning  the  sale  of  residue  gas  to  El  Paso  attnbutable  to  gas  purchased  by  Phillips  from  the  Seminole  Andres  Unrt  operated 
by  Amerada.  Phillips  and  the  Unit  owners  have  entered  into  a  buyout  of  the  casinghead  gas  contracts  which  will  reduce  processing  costs  to  the 
Unrt  owners.  Disposition  of  the  residue  gas  will  continue  to  El  Paso 

'•Mobil  Oil  Corporation,  an  et  al  party  under  Union's  FERC  Gas  Rate  Schedule  No  181.  assigr>ed  rts  interest  in  a  certain  lease  under 
Docket  No  CI68-894  to  Meadowbrook  Oil  Corporation  of  Oklahoma,  Inc. 

'"  Depleted  and  contract  terminated. 

>' Depleted 

'*  Two  leases  have  t>een  released  Certain  ottier  leases  were  assigned  to  Duer  Wagner  &  Ck) ,  Driscoll  Production  Co.,  and  to  Superior  Oil 
Co.  (now  Mobil  Producing  Texas  &  New  Mexico  Inc  ) 

"  Producing  gas  reservoir  depleted,  well  was  plugged  on  10-17-73,  and  lease  abandoned  on  tf>e  same  date. 

'*  Effective  1-1-86,  Applicant  conveyed  the  East  Half  of  (X;S-G-2531  to  Tenneco  Oil  Company 

'*  Ttw  tMse  term  McCabe's  contract  with  Farmland  has  expired  and  been  carKeled  by  McCat>e  due  to  the  fact  triat  tfie  gas  well  is  riipidly 
approaching  rts  ecorwmic  limrts 

'•  The  source  of  surplus  residue  gas  dedicated  to  United  under  contract  dated  1-31-67  and  Rate  Schedule  No.  l  has  t)een  eliminated  as  of 
Decemtjer,  1984 

•■"  Uneconomical  to  continue  sale  under  \X\e  present  circumstances.  Applicant  wishes  to  seek  another  buyer 

^*  The  Lucille  W.  McElroy  Gas  Unrt,  Wells  Nos  1UT,  ILT,  2UT,  and  2LT  have  tieen  plugged  and  abandoned  The  gas  reserves  attnbutable  to 
the  wells  have  been  depleted,  and  no  further  development  is  planned 

^*  Subject  producing  property  has  suffered  decreased  at>ilrty  to  flow  against  prevailing  pipeline  pressure  Applicant  desires  to  connect  well  to 
low  pressure  pipeline  system  in  area.  Neither  Applicant  nor  current  gas  purchaser  find  it  economic  to  install  compression  facilities. 

*°  The  reserves  are  depleted 

* '  No  gas  has  tieen  purchased  from  the  lease  since  atxiut  1970  and  the  June  1.  1953,  contract  has  expired  Applicant  also  requests  a  3-year 
programed  abandonment  for  spot  market  sales  of  the  subiect  gas  (or  resale  in  interstate  commerce  under  Applicant's  small  producer  certificate  in 
Docket  No.  CS71-377 

**  Applicant  wisties  to  sell  uncommitted  50%  of  reserves  to  another  txiyer.  Such  reserves  were  previously  reserved  for  delivery  under 
Applicants  warranty  contract  in  FERC  GRS  #439  The  certificated  warranty  volumes  were  delivered  and  the  contract  was  canceled,  effective  12- 
28-86  The  remaining  50%  interest  remains  dedicated  to  Sea  Robin. 

♦^Applicant  wishes  to  sell  uncommitted  50%  of  reserves  to  another  buyer.  Such  reserves  were  previously  reserved  for  delivery  under 
Applicant's  warranty  contract  in  FERC  GRS  #439  The  certrticated  warranty  volumes  were  delivered  and  the  contract  was  canceled,  effective  12- 
28-86.  Tfie  remaining  50%  of  reserves  remains  dedicated  to  Columbia 

♦*  Purchaser  no  longer  wants  to  purchase  gas  and  has  released  rt. 

♦*  Effective  2-1-86,  Texaco  Producing  Inc  assigned  to  James  A  Davidson  all  Its  rights,  trtle  arxl  interest  in  and  to  ttie  W/2  of  Sec.  34-T25S- 
R37E,  Lea  County,  New  Mexico  from  trie  surface  to  a  depth  of  3700  feet. 

♦•On    11-14-86   (effective    12-1-86).    Texaco   Producing    Inc.   assigned   to   Sid   R     Bass   Inc    et  al.   interest   in   the   MJ    Hill   Lease 

* '  Appilicant's  application  for  abandonment  was  noticed  on  May  6,  1987  (52  Fed.  Reg.  16896)  The  application  is  tseing  renoticed  herein  to 
reflect  Applicants  request  for  pregranted  abandonment  authority  Applicant  states  that  no  gas  has  been  purchased  from  the  lease  since  about 
1970  and  the  Decemljer  31,  1957.  contract  has  expired  Applicant  also  requests  a  3-year  pregranted  abandonment  for  spot  market  sales  of  the 
subject  gas  for  resale  in  interstate  commerce  under  Applicant's  small  producer  certrticate  in  Docket  No  CS7 1-377. 

♦■Applicant  will  sell  gas  to  Phillips  66  Natural  Gas  Company  The  gas  will  continue  to  be  delivered  to  El  Paso  at  the  tailgate  of  Phillips  66 
NGC  Lusk  Plant 

♦•Additional  material  received  May  19,  1987. 

»°  Applicant  requests  a  limited-term  abandonnrient  for  one  year  of  gas  which  is  in  excess  of  gas  requested  by  Northern. 

*'This  application  was  noticed  on  May  12,  1987.  However  that  notice  did  not  include  Applicants  addrtional  request  received  May  13,  1987,  to 
grant  piregranted  abandonment  authonzation  for  three  years  for  sales  of  gas  under  its  small  producer  certificate. 

''Applicant  requests  abandonment  of  gas  sales  to  El  Paso  Natural  Gas  Company  with  three-year  pregranted  abar>donment  El  Paso  has 
tieen  unable  to  take  gas  since  April  1986  Applicant's  well  produces  NGPA  section  106(a)  gas  and  deliverability  is  200  Mcf/d. 

"This  application  was  noticed  on  May  12,  1987  However  that  notice  did  not  include  Applicant's  additional  request  received  May  12.  1987.  to 
grant  pwegranted  abandonment  authorization  for  three  years  for  sales  of  gas  under  its  small  producer  certificate 

'♦Applicant  requests  abandonment  of  gas  sales  to  Mountain  Fuel  Resources  with  three-year  pregranted  abandonment  for  sales  of  gas  under 
its  small  piroducer  certificate  Mountain  Fuel  cancelled  the  contract  effective  February  15,  1987,  and  rescinded  their  rollover  offer  citing  lack  of 
markets  and  an  intercompany  decision  not  to  add  any  reserves  to  their  system 

»»By  assignment  dated  4-26-84,  effective  5-1-84  Applicant  assigned  its  interest  in  the  Wakita  Trend  Field,  Grant  County.  Oklahoma,  to 
Vernon  E.  Faufconer. 
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"Applicant  IS  filing  under  Gas  Purchase  Contract  dated  5-14-84  and  Ratification  Agreement  dated  5-11-87. 
Economic  infeasibility  of  maintaining  its  system  prevented  the  purchase  of  gas  from  Crown  Central  Petroleum  for  resale  to  Northern  Crown 
canceled  rts  contract  with  Honzon  on  July  1.  1985  Thus  Horizon  is  filing  to  abandon  the  resale  of  Crowns  gas  to  Northern 

The  wells  are  becoming  uneconomic  to  produce  due  to  a  combination  of  a  natural  decline  in  oil  and  gas  reserves  and  low  prices  Because 
of  the  nature  of  the  reservoir  from  which  these  wells  produce,  being  a  solution  gas  drive,  the  gas  to  oil  ratio  for  the  wells  is  steadily  inaeasing  as 
oil  reserves  are  being  depleted  As  such,  an  increase  in  gas  pnces  could  operate  to  significantly  extend  the  economic  life  of  the  wells  thus 
preventing  premature  abandonment  and  the  loss  of  othenvise  recoverable  reserves.  An  authorized  producer  abandonment  wouW  allow  Applicant 
to  seek  alternatives  markets  and  more  economic  prices  for  this  gas. 

'"Purchaser  has  terminated  the  sales  contract 

•"By  Assignment  dated  11-14-85,  effective  6-1-85,  Applicant  acquired  certain  acreage  from  Sun  Exploration  and  Production  Company. 

Filing  Code:  A— Initial  Service;  B— Abandonment:  C— Amendment  to  add  acreage,  D— Amendment  to  delete  acreage;  E— Total  Succession 
F— Partial  Succession.  " 


(FR  Doc,  87-13225  Filed  6-9-87;  8:45  am] 
BILLING  COOC  1717-01-11 


(Docket  No.  GP87-48-OO0J 

Preliminary  Finding;  Natural  Gas  Policy 
Act:  Well  Category  Determination,  Etc. 

June  3,  1987 

In  the  matter  of  Minerals  Management 
Service.  Louisiana.  Section  102(d)  NGPA 
Determination.  Conoco,  Inc..  OCSD-0129  No. 
D-n  Well.  MMS  Docket  No.  05-4802. 

On  February  25, 198^,  the  Minerals 
Management  Service.  Department  of 
Interior  (MMS)  al  New  Orleans. 
Louisiana,  submitted  to  the  Commission 
a  notice  of  determination.  The  notice 
stated  that  gas  produced  from  the  OCS- 

0129  No.  D-n  well  (D-11  well)  in  EA  E- 
1  reservoir  (EA  sand)  located  on  the 
outer  Continental  Shelf  (OCS).  offshore 
Louisiana,  owned  by  Conoco,  Inc. 
(Conoco)  meets  all  the  requirements  of 
section  102(d)  of  the  Natural  Gas  Policy 
Act  of  1978  (NGPA).  > 

Under  section  102(d)(1)  of  the  NGPA, 
natural  gas  produced  from  an  old  lease 
on  the  OCS  qualifies  for  the  new  natural 
gas  ceiling  price  if  the  natural  gas  is 
produced  from  a  reservoir  which  was 
not  discovered  before  July  27, 1976. 
Section  102(d)(2)  states  that  a  reservoir 
that  was  penetrated  by  a  well  before 
July  27, 1986.  will  be  considered  to  have 
been  discovered  before  July  27, 1976,  if 
any  of  the  criteria  in  subsection 
102(d)(B).  concerning  production  tests 
and  evidence  regarding  production 
capability,  are  satisfied.  The  section 
102(d)  criteria  specifically  refer  to  the 
requirements  of  OCS  Order  No.  4.* 

On  February  12. 1987.  the  MMS  had 
submitted  to  the  Commission  a  positive 
notice  of  determination  for  the  OCS- 

0130  No.  E-10  well  completion  in  the 
same  reservoir  stating  that  the  EA  sand 


'  15  U.S.C.  3312(d)  (1982). 

»  NGPA  section  102(d)(5)  defines  OCS  Order  No. 
4  as  "the  order  numbered  4  of  the  Conservation 
Division.  Geological  Survey.  Department  of  the 
Interior,  as  approved  by  the  Chief  of  the 
Conservation  Division  on  August  28.  1969."  Order 
No.  4  sets  forth  certain  tests,  which  if  satisfied, 
permit  an  extension  of  an  OCS  lease  beyond  its 
primary  term  in  the  absence  of  actual  production. 


was  a  new  reservoir  because  none  of 
the  wells  which  penetrated  the  reservoir 
prior  to  July  27, 1976,  indicated  that  the 
reservoir  was  commercially  producible. 

In  that  case  the  record  showed  that 
prior  to  July  27. 1976  other  wells  had 
penetrated  the  EA  sand  and  that  one 
well,  the  Grand  Isle  41  No.  E-11  well, 
(E-11  well)  had  discovered  the  reservoir 
prior  to  July  21. 1976.  within  the  meaning 
of  section  102(d)(2)(B)(iii)  of  the  NGPA 
because  induction  logs  for  that  well 
indicated  that  the  EA  sand  in  that  well 
showed  in  excess  of  15  feet  of 
producible  sand,  MMS  stated  it  had 
issued  a  positive  determination  because 
a  detailed  economic  analysis  indicated 
that  the  E-11  well  was  not  commercially 
producible  as  defined  by  Section  271.204 
of  the  Commission's  regulations.' 
However,  on  March  27, 1987,  the 
Commission  issued  a  preliminary 
finding  on  MMS'  determination  in 
Docket  No.  GP87-40-000.''  The 
Commission  stated  that: 

In  this  case  there  was  evidence  which 
appeared  to  satisfy  the  production 
capability  test,  within  the  meaning  of 
NGPA  section  102(d)(2)(B)(iii),  since  the 
induction-electric  log  test  showed  that 
the  reservoir  contained  a  zone  of 
producible  sand  when  the  reservoir  was 
penetrated  prior  to  July  27, 1976.  Under 
section  102(d)(4)(B),  where  evidence 
regarding  production  capability  exists, 
the  producer  has  the  burden  of  showing 
the  evidence  does  not  provide  the 
applicable  indication  specified  in  NGPA 
section  102(d)(2)  that  the  reservoir  was 
commercially  producible.  Here,  Conoco 
has  failed  to  do  so. 

Accordingly,  the  Commission  hereby 
makes  a  preliminary  finding  under  18 
CFR  §  275.202(a)(l)(i)  (1986),  that  the 
determination  submitted  by  the  MMS  is 
not  supported  by  substantial  evideiTce  in 
the  record  on  which  the  determination 


'18  CFR  271 .204  (1966). 

*  38  FERC  \  61.316.  The  peliminary  finding 
established  a  120-day  period,  which  ends  on  )uly  25. 
1987.  within  which  time  the  Commission  may  issue 
a  final  finding  either  reversing,  remainding  or 
approving  the  MMS  determination,  and  permits 
parties  to  file  comments  to  address  the  issues  raised 
in  the  preliminary  finding. 


was  made,  and  issues  this  notice  under 

18  CFR  275.202(a)(2)  (1986).» 

On  April  8, 1987.  the  Commission's 
staff  requested  MMS  to  explain  the 
basis  for  the  positive  determination  on 
the  D-11  well  in  this  case.  On  April  20. 
1987,«  MMS  responded  that  its  position 
was  that  NGPA  section  102(d)(2)  permits 
the  consideration  of  economic  evidence 
in  determining  whether  the  reservior  is 
commercially  producible.  MMS  noted 
that  the  same  issue  has  been  presented 
in  Docket  No.  GP80-^7-000  because  that 
docket  involved  the  same 
"disquahfying"  well,  namely,  the  E-11 
well.  MMS  stated  that  the  position  it 
took  in  that  docket  was  applicable  to 
this  docket  as  well. 

The  issue  presented  in  this  case  is 
identical  to  the  one  in  GP80-47-000. 
Accordingly,  the  Commission  makes  the 
same  preliminary  finding  quoted  supra, 
that  the  determination  submitted  by 
MMS  is  not  supported  by  substantial 
evidence  in  the  record  on  which  the 
determination  is  made,  and  issues  this 
notice  under  18  CFR  §  275.202(a)(2) 
(1986). 

By  direction  of  the  Commission. 
Kenneth  F.  Plumb, 

Secretary. 

[FR  Doc.  87-13169  Filed  6-9-87;  8:45  am] 

BILUNG  CODE  6717-01-M 


(Docket  No.  0187-604-000) 

Lewis  B.  Burleson:  Application  for 
Limited-Term  Abandonment  With 
Pregranted  Abandonment  for  Sales 
Under  Small  Producer  Certificate 

June  3, 1987. 

Take  notice  that  on  May  18,  as 
supplemented  on  May  27, 1987,  Lewis  B. 
Burleson  (Burleson)  filed  an  application 
pursuant  to  section  7(b)  of  the  Natural 
Gas  Act  and  §  2.77  of  the  Commissions 
rules  for  a  limited-term  abandonment  of 


»  /rf  at  62.026-27. 

•  The  request  lolled  the  45-day  period  for 
Commission  action.  That  period  did  not  commence 
until  April  20. 1987.  when  the  Commission  received 
MMS'  response. 


UM  I 
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his  sale  of  gas  to  El  Paso  Natural 
Company  (El  Paso)  from  the  State  A-7 
#1  Well.  Section  7-T19S-R37E,  and  the 
Ascarte  C-24  #1  and  Ascarte  D-2A  #1 
Weils  Section  24-T25S-R36E,  Lea 
County.  New  Mexico.  Burleson  requests 
a  three-year  limited-term  abandonment 
with  pregranted  abandonment  for  sales 
of  such  gas  under  his  small  producer 
certificate  in  Docket  No.  CS69-36. 

In  support  of  his  application  Burleson 
states  El  Paso  will  not  buy  this  gas  as  it 
has  no  market.  Burleson  proposes  to  sell 
the  gas  on  the  spot  market  under  his 
smalt  producer  certificate.  Burleson  is 
subject  to  substantially  reduced  takes 
without  payment.  The  subject  wells  are 
presently  shut-in.  The  state  A-7  #1  last 
produced  in  December  1984.  the  Ascarte 
C-24  #1  last  produced  in  )uly  1984  and 
the  Ascarte  D-24  #1  last  produced  in 
June  1973.  Burleson  bought  these  wells 
from  Conoco  inc.  The  wells  are  capable 
of  producing  a  total  of  96  Mcf/d.  The  gas 
is  NGPA  section  108  gas. 

The  circumstances  presented  in  the 
application  meet  the  criteria  for 
consideration  on  an  expedited  basis, 
pursuant  to  §  2.77  of  the  Commission's 
rules  as  promulgated  by  Order  Nos.  436 
and  436-A.  issued  October  9,  and 
December  12, 1985.  respectively,  in 
Docket  No.  RM85-1-000,  all  as  more 
fully  described  in  the  application  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Accordingly,  any  person  desiring  to  be 
heard  or  to  make  any  protest  with 
reference  to  said  application  should  on 
or  before  15  days  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register,  file  with  the  Federal  Energy 
Regulatory  Commission.  Washington, 
DC  20426.  a  petition  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
§  385.211.  385.214).  All  protests  filed 
with  the  Commission  will  be  considered 
by  it  in  determining  the  appropriate 
action  to  be  taken  but  will  not  serve  to 
make  the  protestants  parties  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  to  the  proceeding  herein 
must  file  a  petition  to  intervene  in 
accordance  with  the  Commission's 
rules. 

Under  the  procedure  herein  provided 
for.  unless  othewise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
to  be  represented  at  the  hfaring. 

Kennetli  F.  Plumb. 

Htfcrelary. 

(FR  Doc.  87-13224  Ftled  6-9-87;  8:45  am) 

aiLLiNQ  cooe  (Tir-oi-M 


(Oock*t  No  RPe&-ft-0061 

Canyon  Creek  Compresston  Co.; 
Ctiange  In  FERC  Gas  Tariff 

June  4.  1967. 

Take  notice  that  on  May  29.  1987. 
Canyon  Creek  Compression  Company 
(Canyon)  tendered  for  fding  Fourth 
Revised  Sheet  No.  4  to  be  a  part  of  its 
FERC  Gas  Tariff  Original  Volume  No.  1. 
to  be  effective  July  1. 1987. 

Canyon  states  that  the  tariff  sheet 
was  submitted  in  compliance  with 
Article  V  of  Canyon's  Stipulation  and 
Agreement  at  Docket  No.  RP85-8-000 
(Agreement),  which  was  approved  by 
Commission's  Order  issued  September 
18. 1985.  Article  V  of  the  Agreement 
provides  that  Canyon  shall  reflect  in  its 
rates  any  change  in  the  corporate 
federal  income  tax  rate.  The  Tax  Reform 
Act  of  1986  provides  for  a  decrease  in 
the  corporate  federal  income  tax  rate 
from  46%  to  34%.  Accordingly,  the 
revised  rates  reflect  the  effect  of  a  34% 
corporate  federal  income  tax  rate. 

A  copy  of  the  filing  was  mailed  to 
Canyon's  jurisdictional  customers, 
interested  state  regulatory  agencies,  and 
all  parties  set  out  on  the  official  service 
list  at  Docket  No.  RP85-8-O00. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426.  in  accordance  with  §  385.214 
and  385.211.  All  such  motions  or  protests 
must  be  filed  on  or  before  June  11. 1987. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proce£ding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  thia  filing  are  on  file 
with  the  Conunission  and  are  available 
for  public  inspection. 
Kanocth  F.  Plumb. 
Secretary. 
[FR  Doc.  87-13170  FUed  eM>-e7;  8:45  amj 

BILUMQ  COOC  •717-01-M 


[Docket  No  RP86-137-005J 

Florida  Gas  Transmission  Co.; 
Proposed  Changes  In  FERC  Gas  Tariff 

June  4.  1987. 

Take  notice  that  on  May  29. 1987, 
Florida  Gas  Transmission  Company 
(FGT),  PO  Box  1188.  Houfiton.  Texas 
77251-1188  submitted  for  filing  the 
following  tariff  sheets  to  its  FERC  Caa 
Tariff: 

17th  Revised  Sheet  Na  6  of  First  Revtsed 
Volume  No.  1 


40tli  Revised  Sheet  No.  128  of  Ori^nal 

Volume  No.  2 
8th  Revised  Sheet  No.  126  of  Original  Volume 

No.  3 
7th  Revised  Sheet  No.  Ifll  of  Original  Volume 

No.  3 
7th  Revised  Sheet  No.  265  of  Origituil  Volume 

No.3 
7th  Revised  Sheet  No.  2S3  of  Original  Volume 

No.3 
7th  Revised  Sheet  No.  306  of  Onginal  Volume 

No.3 
7th  Revised  Sheet  No.  365  of  Original  Volume 

No.3 
7th  Revised  Sheet  No.  395  of  Original  Volume 

No.3 
7th  Revised  Sheet  No.  423  of  Original  Volume 

No.3 
6th  Revised  Sheet  No.  453  of  Original  Volume 

No.3 
4th  Revised  Sheet  No.  486  of  Original  Volume 

No.3 
4lh  Revised  Sheet  No.  518  of  Original  Volume 

No.3 
4th  Revised  Sheet  No.  549  of  Original  Volume 

No.3 
4th  Revised  Sheet  No.  584  of  Original  Volume 

No.3 
3rd  Revised  Sheet  No.  640  of  Original  Volume 

No.3 
4th  Revised  Sheet  No,  658  of  Original  Volume 

No.3 

Reason  for  Filing 

The  above  referenced  tariff  sheets  are 
being  filed  in  accordance  with  Article  V 
of  FGT's  Stipulation  and  Agreement  in 
Docket  No.  RP86-137-000  approved  by 
the  Federal  Energy  Regulatory 
Commission  (FERC)  on  January  29, 1987. 
Pursuant  to  the  provisions  of  Article  V 
FGT  agreed  to  file  revised  settlement 
base  tariff  rates  to  be  effective  July  1. 
1987.  The  revised  tariff  sheets  reflect  the 
change  in  the  statutory  federal  income 
tax  rate  from  46%  to  34%  as  provided  in 
the  Tax  Reform  Act  of  1986.  The  revised 
tariff  sheets  also  reflect  the  effect  of  the 
amortization  of  the  excess  tax  in  the 
deferred  income  tax  reserve  resulting 
from  the  income  tax  rate  change  to  34%. 

Copies  of  this  filing  were  served  on  all 
of  FGT's  customers  served  under  the 
rate  schedules  affected  by  this  filing  and 
the  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE.  Washington, 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  rules  of 
practice  and  procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  June  11, 1987.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 


of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Kenneth  F.  Plumb, 

SecKtary. 

[FR  Doc.  87-13171  Filed  6-9-87;  8:45  am) 

BtLLIMQ  COOC  S717-01-M 


[Docket  No.  RP87-71-0001 

Gas  Research  Institute;  Annual 
Application 

June  3. 1987. 

Take  notice  that  on  June  1. 1987,  Gas 
Research  Institute  (GRl),  8600  West  Bryn 
Mawr  Avenue.  Chicago,  Illinois  60631, 
filed  herein  an  application  requesting 
advance  approval  of  its  1988-1992  Five- 
Year  R&D  Plan  and  1988  R&D  Program 
and  the  funding  of  its  R&D  activities  for 
1988  pursuant  to  the  Natural  Gas  Act 
and  the  Commission's  Regulations 
thereunder,  particularly  18  CFR 
154.38(d)(5). 

GRI  states  that  its  application 
demonstrates  compliance  with  the 
Commission's  Regulations,  the 
requirements  of  Opinion  No.  252, 
Opinion  and  Order  Amending  and 
Approving  Gas  Research  Institute's  1987 
Research  Development  Program,  Docket 
No.  RP86-117-000,  issued  September  29, 
1986.  and  the  ongoing  provisions  of  a 
Stipulation  and  Agreement  reached  by 
the  parties  to  the  proceedings  in  Docket 
No.  RM77-14  and  approved  by  the 
Commission  in  Opinion  No.  11.  Opinion 
and  Order  Approving  the  Initial 
Research  Development  and 
Demonstration  F*rogram  of  Gas  Research 
Institute,  Docket  No.  R.M77-14.  issued 
March  28, 1978.  GRI's  application  seeks 
approval  of  its  1988  R&D  Program  and 
approval  for  its  jurisdictional  members 
to  collect  a  R&D  Funding  Unit  of  1.59 
cents  per  Mcf  or  equivalent  during  the 
twelve  months  ending  December  31, 
1988.  to  support  GRI's  1988  R&D 
program.  This  represents  a  4.5  percent 
increase  over  the  1987  approved 
surcharge  of  1.52  cents  per  Mcf. 

GRI  proposes  a  1988  total  obligations 
budget  of  $174.9  million  which 
represents  a  decrease  of  about  6.3 
percent  from  its  approved  1987 
obligations  budget  of  $186.6  million.  This 
proposes  1988  obligations  budget  of 
S174.9  million  includes  R&D  obligations 
of  $146.7  million;  and  project 
management  and  general  expenses  and 
capital  asset  purchases  of  $28.2  million. 
GRI  proposes  to  fund  215  projects  in 
1988.  CRl  states  about  98  percent  of  the 
R&D  obligations  budget  would  fund 
continuing  projects.  GRI  proposes  to 
fund  $2.4  million  in  new  activities. 
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GRI  proposes  a  1988  cash  outlay 
budget  of  $160.1  million,  a  reduction  of 
$14.8  million  from  the  approved  1987 
cash  outlay  budget  of  $174.9  million. 

GRI  states  it  is  curtailing  its  1988 
obligations  and  outlay  budget  levels 
from  approved  1987  levels  in  order  to 
achieve  an  orderly  transaction  to  a 
"steady  state"  budget  profile  targeted  at 
the  $175  million  outlay  level  approved 
by  the  Commission  in  Opinion  No.  252. 
GRI  projects  the  required  funding  unit  to 
increase  to  1.67  cents  (1988  dollars)  in 
1989  and  to  remain  at  1.67  cents  (1988 
dollars)  for  the  1989-1992  period. 

In  Opinion  No.  252.  the  Commission 
stated  it  would  be  appropriate  with  this 
filing  to  review  GRI's  past  years  of 
operation  since  with  the  1988  Program. 
GRI  will  embark  on  its  tenth  year  of 
operation.  GRI  states  it  has  included  in 
its  application  as  Exhibit  A,  Historical 
Review  of  GRI  RfrD,  a  comprehensive 
report  of  GRI  R&D  to  date  that  should 
greatly  faciliate  the  Commission's 
review. 

GRI's  filing  was  accompanied  by 
workpapers  providing  detail  about  its 
application.  These  workpapers  are 
available  for  inspection  in  the 
Commission's  Division  of  Public 
Information. 

An  appendix  to  the  application 
contains  a  list  of  GRI  members  and  state 
regulatory  commissions  which  were 
served  with  a  copy  of  GRI's  application 
on  June  1, 1987.  Such  members  and 
commissions  are  hereby  permitted  to 
participate  in  this  proceeding  as 
interveners  and  need  not  file  formal 
motions  to  intervene  or  notices  of 
intervention. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  June  26, 
1987,  file  with  the  Federal  Energy 
Regulatory  Commission.  Washington, 
DC  20426,  a  comment,  protest,  or  motion 
to  intervene  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  or  385.214).  All  comments  or 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceedings.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein,  other  than  those 
listed  in  the  appendix  to  the  application 
who  are  automatically  entitled  to 
participate,  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that  a  Commission 
staff  report  on  GRI's  filing  will  be  served 
on  all  parties  and  filed  with  the 
Commission  as  a  public  document  by 


July  31, 1987.  Comments  on  the  staff 
report  by  all  parties  except  GRI  should 
be  filed  with  the  Commission  on  or 
before  August  14. 1987.  GRI's  reply 
comments  should  be  filed  on  or  before 
August  28, 1987.  It  should  also  be  noted 
that  the  Commission's  Regulations  (18 
CFR  381.206)  provided  that  the  fee  for  a 
petition  seeking  advance  Commission 
approval  of  rate  treatment  of  RD&D 
expenditures  will  be  determined  and 
billed  according  to  the  procedures  for 
direct  billing  set  forth  under  18  CFR 
318.107. 

Kenneth  F.  Plumb. 
Secretary. 
|FR  Doc.  87-13227  Filed  6-9-87;  8:45  am] 

BILUNG  COOC  6717^)1-«l 


rOocket  No.  EC87-1 1-000) 

Kansas  Gas  and  Electric  Co.;  Notice  of 
Filing 

June  4. 1987 

Take  notice  that  on  March  13, 1987 
Kansas  Gas  and  Electric  Company 
tendered  for  filing  an  application, 
pursuant  to  Section  203  of  the  Federal 
Power  Act.  for  approval  of  a  Sale 
Agreement  respecting  certain 
transmission  facilities  ("Sale 
Agreement")  which  provides  for  the  sale 
of  certain  69  kV  transmission  facilities 
'  located  in  southeasatem  Kansas  to  the 
City  of  Chanute,  Kansas. 

Under  the  Sale  Agreement,  the  City  of 
Chanute  obtains  transmission  facilities 
necessary  to  provide  retail  electric 
service  to  a  newly  annexed  industrial 
customer. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE..  Washington, 
D.C.  20426,  in  accordance  with  Rules  214 
or  211  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  June  12, 
1987.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 
[FR  Doc.  87-13172  Filed  6-9-87;  8:45  am) 

BILLING  COOE  (717-01-4I 
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I  Docket  No.  CI87-621-O001 

Mountain  Industrial  Gas  Co.; 
Application 

lune  4,  1987. 

Take  notice  that  on  May  22, 1987. 
Mountain  Industrial  Gas  Company 
("MIG")  P.O.  Box  1087.  Colorado 
Springs.  Colorado  80944  filed  in  Docket 
No.  CI87-621-000  an  "Application  for 
Blanket  Certificates  of  Public 
Convenience  and  Necessity  and  Order 
Permitting  and  Approving  Abandonment 
and  Pregranted  Abandonment  and 
Request  for  Temporary  Authority** 
pursuant  to  sections  4  and  7  of  the 
Natural  Gas  Act  and  Part  157  of  the 
Federal  Energy  Regulatory 
Commission's  ("Commission") 
Regulations. 

MIG  seeks  a  certificate  of  public 
convenience  and  necessity  authorizing  it 
to  make:  (i)  Sales  for  resale  in  interstate 
commerce:  (ii)  sales  of  natural  gas  by 
others  to  MIG  for  resale  in  interstate 
commerce;  (iii)  sales  for  resale  of 
natural  gas  in  interstate  commerce  by 
producers  through  MIG  acting  on  their 
behalf;  and  (iv)  abandonment  and 
pregranted  abandonment  of  those  sales 
described  above,  all  as  are  more 
particularly  described  in  its  Application. 

MIG  also  states  that  as  an  affiliate  of 
an  interstate  pipeline,  it  ia  willing  to 
accept  those  conditions  placed  on  those  - 
other  affiliates  in  the  Commission's 
order  in  Entrade  Corporation,  et  al. 
(March  31. 1987). 

Any  person  desiring  to  be  heard  or  to 
make  any  protect  with  reference  to  said 
application  should  on  or  before  June  18, 
1987.  file  with  the  Federal  Energy 
Regulatory  Commission.  Washington. 
DC  20426,  a  petition  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211.  .214).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
in  any  proceeding  herein  must  file  a 
petition  to  intervene  in  accordance  with 
the  Commission's  rules. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
to  be  represented  at  the  hearing. 
Kenneth  F.  Plumb. 
Secretary. 

[FR  Doc.  eJ-U22&  Filed  «-»-«7;  845  ani| 
BiLUNo  cooc  (rir-oi-M 


(Docket  No*.  RP85-150-0M  an<l  RP»6-B7- 
0091 

Natural  Gas  Pipeline  Company  of 
America;  Ctianges  in  FERC  Gas  Tariff 

June  4. 1987 

Take  notice  that  on  May  29. 1987. 
Natural  Gas  Pipehne  Company  of 
America  (Natural)  tendered  for  filing 
proposed  dunges  in  its  VERC  Gas 
Tariff.  Third  Revised  Vol.  No.  1.  Original 
Volume  No.  lA.  and  Second  Revised 
Volume  No.  2.  to  be  effective  July  1. 
1987. 

Natural  states  that  the  tariff  sheets 
were  submitted  in  compliance  with 
Article  V  of  Naturals  Stipulation  and 
Agreement  at  Docket  No.  RP85-15(>-000 
(Agreement)  and  the  Commission's 
Order  issued  May  8, 1987.  at  Docket 
Nos.  RP8ft-97-000,  et  al.  Article  V  of  the 
Agreement  provides  that  Natural  shall 
reflect  in  its  rates  any  change  in  the 
corporate  federal  income  tax  rate.  The 
Tax  Reform  Act  of  1966  provides  for  a 
decrease  in  the  corporate  federal  income 
tax  rate  from  48%  to  34'%  effective  July  1. 
1987.  Accordingly,  Natural  filed  revised 
rates  to  reflect  the  effect  of  the  34% 
corporate  federal  income  tax  rate. 
Pursuant  to  the  Commission's  Order 
issued  May  8. 1967.  at  Docket  Nos. 
RP86-97-000.  et  al.  the  filing  also 
included  revised  base  rales  for  Rate 
Schedule  TRT-1. 

A  copy  of  the  filing  was  mailed  to 
Natural's  jurisdictional  customers, 
interested  state  regulatory  agencies,  and 
all  parties  set  out  on  the  official  service 
list  at  Docket  Nos.  RP85-1 50-000  and 
RP86-97-000. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Captiol  Street.  NE.,  Washington. 
DC  20426,  in  accordance  with  SS  385.214 
and  385.211.  All  such  motions  or  protests 
must  be  filed  on  or  before  June  11. 1987. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  art  available 
for  public  iaspectjon. 
Kenneth  F.  Piumb, 
Secretary. 

|FR  Doc.  87-13173  Filed  %~9-V.  845  am) 
BiLUNa  coec  «rt7-«i-M 


[Docket  No  RP«5-€9-0O5J 

Penn-York  Energy  Corp.;  Propos*d 
Changes  In  FERC  Gas  Tartft 

)une  4,  1987 

Take  notice  that  on  May  29, 1987, 
Penn-York  Energy  Corporation  (Penn- 
York)  tendered  for  filing  proposed 
changes  in  its  FERC  Gas  Tariff.  Second 
Revised  Volume  No.  1.  The  proposed 
changes  would  decrease  the  storage 
service  rate  by  4.8t  in  accordance  with 
Article  VII,  Federal  Income  Tax  Tracker, 
of  the  "Stipulation  of  Agreement"  in 
Docket  No.  RP85-69-002.  This  provision 
States  that  for  each  one  percent  change 
in  Corporate  Federal  Income  Tax  Rale 
of  46  percent,  Pen-York's  rate  under  its 
rate  schedule  for  stor.ixf  service  shall 
be  decreased  or  increased  by  four  tenths 
of  a  cent.  (  4c)  per  Mcf.  Penn-York  stales 
that  the  storage  service  rate  decrease  is 
in  compliance  with  the  "Stipulation  of 
Agreement"  in  Docket  No.  RF85-69-002. 

Penn-York  states  that  copies  of  filing 
were  served  upon  the  company's 
jurisdictional  customers  and  the 
regulatory  commissions  of  the  states  of 
Connecticut,  Delaware.  Massachusetts. 
New  Hampshire,  New  York, 
Pennsylvania,  New  Jersey  and  Rhode 
Island. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  rules  of 
practice  and  procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  June  11, 1987.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  flie  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  pubhc 
inspection. 
Kenneth  F.  Piumb. 
Secretary. 

[FR  Doc.  87-13174  Filed  &-e-87:  8;45  am) 
BtLUNO  COOC  mn-tn-u 


(Docket  No.  RP8&-141-0MI 

Texas  Gas  Transmission  Corp.; 
Proposed  Changes  In  FERC  Gas  Tariff 
Sheets 

)une  4.  1987. 

Take  notice  that  on  May  29, 1987 
Texas  Gas  Transmission  Corporation 
(Texas  Gas)  tendered  for  filing  the 
following  revised  tariff  sheets  to  its 


FERC  Gas  Tariff,  Original  Volume  No.  1 
and  FPC  Gas  Tariff,  Original  Volume 
No.  2: 

FERC  Gas  Tariff,  Original  Volume  No.  1 
Seventh  Revised  Sheet  No.  10 
Seventh  Revised  Sheet  No.  lOA 
Fourth  Revised  Sheet  No.  11 
Fourth  Revised  Sheet  No.  12 
Second  Revised  Sheet  No.  12A 
First  Revised  Sheet  No.  13 
First  Revised  Sheet  No.  13A 

FPC  Gas  Tariff,  Original  Volume  No.  2 

Sixth  Revised  Sheet  No.  82 

Twenty-second  Revised  Sheet  No.  333 

Seventh  Revised  Sheet  No.  547 

Seventh  Revised  Sheet  No.  919 

Ninth  Revised  Sheet  No.  982 

Seventh  Revised  Sheet  No.  1005 

First  Revised  Sheet  Nos.  1123  through  1150 

The  revised  tariff  sheets  are  being 
filed  to  reflect  a  change  in  the  base  tariff 
rates  due  to  a  reduction  in  the  non-gas 
cost  of  service  from  that  approved  m  the 
"Order  Approving  Contested  Offer  of 
Settlement  Subject  to  Modifications" 
issued  Jaunuary  22, 1986,  in  Docket  Nos. 
RP85-141-005  and  RP85-141-002  (34 
FERC  Para.  61,054).  This  reduction  is 
necessary  to  comply  with  Article  V  of 
the  Stipulation  and  Agreement  approved 
in  the  aforementioned  order  which 
states  that  Texas  Gas  will  file  to  reflect 
any  changes  in  the  Federal  Income  Tax 
Rate  approved  by  legislation.  Pursuant 
to  Article  V,  Texas  Gas  will  reduce  its 
cost  of  service  S990.041  for  each  1% 
change.  Effective  July  1, 1987,  the 
Federal  Income  Tax  Rate  will  be 
reduced  from  46%  to  34''b.  Concurrently, 
Texas  Gas  will  reduce  its  cost  of  service 
by  $11,880,492  which  is  reflected  in  the 
rates  on  the  revised  tariff  sheets 
submitted  herewith. 

Copies  of  the  filing  were  served  on  all 
parties  in  Docket  No.  RP85-141,  as  well 
as  non-intervening  customers  and 
interested  State  Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE,  Washington, 
DC  20426,  in  accordance  with  Rules  2  11 
and  2  14  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
June  11.  1987.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection. 

Kenneth  F.  Plumb, 

Secretary. 

[FR  Doc  87-13175  Filed  6-9-87:  8:45  am] 

BILUMO  CODE  e717-0t-M 


[Docket  No.  TA85-1-29-012] 

Transcontinental  Gas  Pipe  Line  Corp.; 
Compliance  Tariff  Filing 

June  4, 1987. 

Take  notice  that  Transcontinental  Gas 
Pipe  Line  Corporation  (Transco)  on  May 
29, 1987  tendered  for  filing  certain 
revised  tariff  sheets  to  its  FERC  Gas 
Tariff,  Second  Revised  Volume  No.  1. 
The  proposed  effective  dates  of  the 
revised  tariff  sheets  are  April  1, 1987 
and  May  1, 1987. 

Transco  states  the  purpose  of  the 
tariff  sheets  proposed  effective  April  1, 
1987  is  to  reflect,  in  compliance  with 
Ordering  Paragraph  (G)  of  the 
Commission's  Order  issued  May  18, 1987 
in  Docket  Nos.  TA85-1 -29-011,  et  al., 
revised  rates  for  sales  services  which 
incorporate  the  appropriate  base  tariff 
rates  which  become  effective  April  1, 
1987  in  Docket  No.  RP87-7-O07  adjusted 
to  include  the  approximately  $2.15  per  dt 
cost  of  gas  component  reflected  in 
Transco's  PGA  settlement  approved  and 
modified  by  the  aforementioned 
Commission  order  of  May  18, 1987. 
Furthermore,  the  revised  tariff  sheets 
proposed  effective  May  1, 1987  include 
the  $2.15  per  dt  gas  cost  component  and 
related  surcharge  adjustments  which 
were  approved  by  Commission  order 
issued  April  30. 1987  in  Docket  Nos. 
TA87 -4-29-000,  et  al. 

Transco  further  states  that  copies  of 
the  filing  have  been  mailed  to  each  of  its 
customers  and  State  Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  385.211 
and  §  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
June  11. 1987.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection. 

Kenneth  F.  Plumb, 

Secretary. 

(FR  Doc.  87-13176  Filed  6-9-87;  8:45  am) 

BiUJMG  COOE  •717-01-M 


[Docket  No.  RP85-175-013) 

Transwestem  Pipeline  Co.;  Proposed 
Clianges  in  FERC  Gas  Tariff 

)une  4, 1987 

Take  Notice  that  on  May  29, 1987 
Transwestem  Pipeline  Company 
(Transwestem)  tendered  for  filing  the 
following  tariff  sheets  to  its  FERC  Gas 
Tariff,  Second  Revised  Volume  No.  1, 
the  following  tariff  sheets: 

38th  Revised  Sheet  No.  5 
29th  Revised  Sheet  No.  6 

Reason  for  Filing 

On  January  16, 1986,  Transwestem 
filed  a  Stipulation  and  Agreement 
(Agreement)  resolving  issues  in  the 
above-referenced  proceeding  and  also  in 
Docket  No.  CP86-276-000.  As  part  of  the 
Agreement,  Transwestem  filed  a  motion 
to  place  into  effect  on  an  interim  basis 
the  provisions  of  the  Agreement 
including  the  sales  and  transportation 
rates  reflected  therein.  The  motion  was 
granted  and  the  tariff  sheets 
accompanying  the  motion  were 
accepted  by  the  Commission  on 
February  14, 1986  to  be  effective 
February  1, 1986,  subject  to  refund. 

Article  XI  of  the  Agreement  provided 
that  Transwestem  would  increase  or 
decrease  its  then  effective  rates 
appropriately  to  reflect  the 
corresponding  increase  or  decrease  of 
the  statutory  federal  income  tax  rate.  On 
October  18, 1986.  President  Reagan 
signed  into  Law  the  Tax  Reform  Act  of 
1986  (the  Act).  Among  other  things,  the 
Act  reduced  the  statutory  federal 
income  tax  rate  related  to  corporations 
from  46%  to  34%,  effective  July  1, 1987. 
The  above-referenced  tariff  sheets  are 
being  filed  herein  by  Transwestem 
pursuant  to  Article  XI  of  the  Agreement. 

On  Januar>'  28, 1987,  the  Commission 
issued  its  "Order  Approving  Contested 
Offer  of  Settlement  as  Modified  and 
Clarified,  Subject  to  Conditions"  in 
Docket  No.  RP85-175-000.  However, 
several  parties  filed  motions  for 
rehearing  of  the  Commission's  January 
28, 1987  order.  Although  a  final  order 
has  not  been  issued  in  this  rate 
proceeding,  Transwestem  is  tendering 
the  above  tariff  sheets  to  continue  to 
pass  on  to  its  jurisdictional  customers 
the  rate  benefits  of  the  pending 
settlement,  including  the  rate  reduction 
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due  to  the  change  in  the  statutory 
federal  income  tax  rate  as  of  July  1, 
1987. 

Transwestern  proposes  that  the 
revised  tariff  sheets  become  effective  on 
July  1. 1987,  which  date  is  not  less  than 
thirty  (.30)  days  after  receipt  of  this  Tding 
by  the  Commission. 

Copies  of  this  filing  were  served  on 
Transwestem's  jwrisdictional  customers 
and  interested  State  Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Knergy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  rules  of 
practice  and  procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  June  11, 1987.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Kenneth  F.  Plumb. 
Secretary. 

[FR  Doc  87-13177  Filed  6-©-87:  8:46  amj 

BltXINQ  CODE  (717-01-11 

[Docket  No.  CI87-648-000I 

Victoria  Gas  Corp.;  Application  for 
Blanket  Sales  Certificate  With  Pre- 
Granted  Abandonnnent 

lune  4.  1987. 

Take  notice  that  on  May  27, 1987, 
pursuant  to  Sections  4  and  7  of  the 
Natural  Gas  Act  (NGA).  15  U.S.C.  717- 
717z.  and  Part  157  and  S  375.307(a)(9)  of 
the  regulations  of  the  Federal  Energy 
Regulatory  Commission  (Commission). 
18  CFR  Part  157.  375.307(a)(9).  Victoria 
Gas  Corporation  (Victoria),  a  marketing 
company  not  affiliated  with  any 
interstate  pipeline  company,  filed  an 
application  for  a  temporary  and 
permanent  blanket  sales  certificate.  The 
certificate  would  enable  Victoria  to  sell, 
with  pre-granted  abandonment,  natural 
gas  that  remains  subject  to  the 
Commission's  NGA  jurisdiction,  and  for 
which  producers  have  received 
ahandonment  approval  from  the 
Commission  through  other  procedures. 
The  request  blanket  sales  certificate  and 
pre-granted  abandonment  authority 
would  cover  sales  for  resale  of  all 


jurisdictional  Natural  Gas  Policy  Act 
(NGPA)  categoriea  of  gas  in  interstate 
commerce,  including  volumes  whose 
maximum  lawful  price  is  at  or  below 
that  established  by  section  109  of  the 
NGPA. 

Victoria  seeks  such  authority  for  a 
one-year  period,  without  prejudice  to 
extension.  Victoria's  application 
requests  that  the  Commission  waive  its 
regulations  under  18  (ZVY(  Parts  154  and 
271  concerning  maintenance  of  rate 
schedules  in  order  to  permit  Victoria  to 
implement  sales  without  the  need  for 
constant  filmgs  to  conform  to  the 
conditions  of  each  transaction.  Victoria 
further  requests  any  Commission 
declarations  or  waivers  as  may  be 
necessary  to  ensure  that  the 
Commission's  NGA  jurisdiction  over 
Victoria's  activities  and  operations  is 
limited  to  the  transactions  for  which 
authorization  is  sought  in  this 
application. 

Further,  Victoria  requests  that 
pursuant  to  18  CFR  157.28  and 
375.307(a)(9),  the  Director  of  the  Office 
of  Pipeline  and  Producer  Regulation 
issue  Victoria  a  temporary  certificate. 
pending  expedited  Commission  review 
of  its  filing.  Victoria  states  that  because 
issuance  of  the  certificate  it  requests  is 
essential  to  permit  Victoria  to  compete 
using  the  same  marketing  tools  as  its 
competitors,  and  because  the  purpose  of 
this  application  is  to  market  volumes  of 
gas  in  instances  where  the  producer  has 
shut-in  production  or  is  subject  to 
substantially  reduced  takes  without 
payment,  an  emergency  situation  exists 
warranting  issuance  of  a  temporary 


certificate  pending  expedited 
Commission  review  the  application. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to 
Victoria's  application  should,  on  or 
before  June  18.  1987,  file  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE.. 
Washington.  DC  20426.  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission  Rules  of  Practice  and 
Procedure.  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  actions  to 
be  taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  to  be  represented  at  a  hearing. 
Kenneth  F.  Plumb. 
Secretary. 

|FR  Doc.  87-13226  Filed  6-0-87;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Applications  for  Consolidated  Hearing; 
Chartcom,  Inc. 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  FM  station: 


Applicant 


A.  Chartcom.  Inc.. 


a.  Vicloc  Germadi/Uxi  SNipard  . 
C  Alica  KiWman 


0  Family  Station*.  Inc. 

E  C  G  Aaaooaiss  ol  SaMiuy.. 


dry/Stale 


Salabwy.  CT. . 
Silibwy.  CT. . 
SaMwy.  CT 
gHWiury.  CT. , 
Ortrtury.  CT. , 


FilaNo 


BPH- 

ae0122MN 
BPH- 

S60122MP. 
BPH- 

8601 23NF. 

M0123NQ. 
8«01^3^IH 


MM  Docket 
No 


67-163 


2.  Pursuant  to  section  309{e]  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FR  19347.  May  29. 1986. 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 


whether  the  issue  in  question  applies  to 
that  particular  applicant. 

I     Applicantts) 


1  S<M  avaMMNy... 

2  Uttimala 

3  ComparaMva. 


B 

A.8.C.O.E 

A.8.C.0.E 


3.  If  there  is  any  non-standardized 
issue(s)  in  this  proceeding,  the  full  text 
of  the  issue  and  the  applicant(s)  to 
which  it  applies  are  set  forth  in  an 
Appendix  to  this  Notice.  A  copy  of  the 


complete  HDO  in  this  proceeding  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street,  NW..  Washington,  DC.  The 
complete  text  may  also  be  purchased 
from  the  Commission's  duplicating 
contractor.  International  Transcription 
Services,  Inc.,  2100  M  Street  NW.. 
Washington,  DC  20037.  (Telephone  (202) 
857-3800). 


W.  )ao  Gay, 

Assistant  Chief.  Audio  Services  Division, 
Moss  Media  Bureau. 
|FR  Doc.  87--I3240  Filed  6-9-87;  8:45  am) 
BtUJNG  CODE  6712-01-M 

Applications  for  ConsoHdated  Hearing; 
RSO  Broadcasting 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  TV  station: 


Applicant 


A  Ricfian)  S  Oheodalski  d/ti/a  RSO  Broadcasting.. 
B  Jotm  J  Garotato  d/b/a  Skyway  Tetevwoa  Ltd  ... 
C.  Cart  M.  Fisher 


2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FR  19347.  May  29. 1986. 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 


Short  spacing. 

An  hazard  

Comparative.... 


Applicants 


A.B 
C 

A.B.C 
A,B.  C 


3.  If  there  is  any  non-standardized 
issue(s)  in  this  proceeding,  the  full  text 
of  the  issue  and  the  applicant(s)  to 
which  it  applies  are  set  forth  in  an 
Appendix  to  this  Notice.  A  copy  of  the 
complete  HDO  in  this  proceeding  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Docket  Branch  (Room  230).  1919  M 
Street.  NW.,  Washington,  DC.  The 
complete  text  may  also  be  purchased 
from  the  Commission's  duplicating 
contractor.  International  Transcription 
Services,  Inc.  2100  M  Street.  NW.. 
Washington.  DC  20037  (Telephone  No. 
(202)  857-3800). 
Roy  ).  Stewart, 

Chief,  Video  Services  Divsion,  Mass  Mdia 
Bureau. 

[FR  Doc  87-13241  Filed  6-9-87;  8:45  amJ 
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Oty/Stale 


Tile  No. 


MM  Docket 
No 


Fairmool,  WV 
Fairmont.  WV 
Fairmont,  WV 


BPCT-a«1117LA.. 
BPCT-861208KG. 
BPCT-e70212KG. 


87-167 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Debarment  From  Eligibility  for 
Financial  Assistance 

action:  Notice  of  Debarment. 

SUMMARY:  This  notice  announces  the 
debarment  of  Robert  E.  McCaa.  Ph.D 
from  eligibility  for  direct  or  indirect 
financial  assistance  under  any 
discretionary  program  awarded  or 
administered  by  the  Department  of 
Health  and  Human  Services. 
EFFECTIVE  DATE:  The  debarment  became 
effective  on  July  15, 1986,  and  ends  three 
years  from  the  date. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  E.  Lanman.  Esq..  Chief,  National 
Institutes  of  Health  Branch.  Public 
Health  Division,  Office  of  the  General 
Counsel,  9000  Rockville  Pike,  Building 
31,  Room  2B-50.  Bethesda,  Maryland 
20892.  Telephone:  (301)  496-4108. 
SUPPliMENTARY  INFORMATION:  Pursuant 
to  45  CFR  Part  76,  Robert  E.  McCaa. 
Ph.D.,  905  Briarwood  Drive,  Jackson, 
Mississippi  39211,  has  been  debarred 
from  receiving  or  applying  for,  directly 
or  indirecdy.  any  from  of  financial 
assistance  under  any  discretionary 
program  awarded  or  administered  by 
the  Department  of  Health  and  Human 
Services.  The  debarment  applies  to 
assistance  provided  through  grants, 
cooperative  agreements,  felllowships, 
traineeships,  loans,  loan  guarantee,  and 
interest  subsidies,  as  well  as  contracts, 
subcontracts,  and  subgrants  supported 
by  such  assistance.  It  also  debars  Dr. 
McCaa  from  service  or  particpation  in 
the  conduct  or  performance  of  an 


assisted  project.  The  debarment  became 
effective  on  July  15. 1986.  After  three 
years  from  that  date.  Dr.  McCaa  may 
again  apply  to  the  Department  of  Health 
and  Human  Services  for  receipt  of 
financial  assistance. 

This  debarment  action  is  based  upon 
findings  of  an  investigation  conducted 
by  the  National  Heart,  Lung  and  Blood 
Institute  (NHLBI)  and  the  National 
Institutes  of  Health  (NIH).  that  Dr. 
McCaa  falsified  and  fabricated  research 
data,  published  research  papers  that 
contained  fabricated  or  misleading  data, 
and  submitted  a  grant  application  to  the 
NHLBI  which  contained  fabricated 
research  data.  Specifically,  the  NIH 
investigation  established  that  Dr. 
McCaa  intentionally  published 
fabricated  and  false  research  data  in  the 
following  research  papers:  "Role  of 
Aldosterone  in  Experimental 
Hypertension."  McCaa.  McCaa.  Bengis 
and  Guyton.  Journal  of  Endocrinology, 
1979;  "The  Effects  of  Angiotensin  I 
Concerting  Enzyme  Inhibitors  on 
Arterial  Blood  Pressure  and  Urinary 
Sodium  Excretion;  Role  of  the  Renal 
Renin  Angiotensin  and  Kallikrein-Kinin 
System,"  Circ.  Res.  43: 132-139. 1978; 
Role  of  the  Renal  Renin  Angiotensin 
System  in  Hypertension."  McCaa,  in 
Proceedings  of  Symposium  on 
Angiotensin  Converting  Enzyme 
Inhibitors  Held  in  Puerto  Rico  (1980); 
and  "Regulation  of  Sodium  Excretion 
Renal  Function  and  Arterial  Pressure," 
McCaa.  in  the  Role  of  Salt  in 
Cardiovascular  Hypertension,  Fregly 
and  Kare,  EDS  (1982)  In  addition,  it  was 
found  that  Dr.  McCaa  knowingly 
submitted  fabricated  and  fraudulent 
research  data  in  a  grant  application  to 
the  NHLBI,  No.  2-R01-HL-09921-17.  in 
September  1981. 

These  findings  were  affirmed  in  the 
January  12, 1987  decision  of  the  hearing 
officer  designated  under  45  CFR  Part  76 
and  that  officer  determined,  based  upon 
evidentiary  findings,  that  a  three-year 
debarment,  effective  July  15, 1986.  was 
appropriate.  Pursuant  to  Dr.  McCaa's 
request,  the  Secretary  delegate,  the 
Deputy  Assistant  Secretary  for 
Procurement.  Assistance  and  Logistics, 
reviewed  and  affirmed  the  decision  of 
the  hearing  officer. 

The  findings  in  support  of  the 
debarment  are  set  forth  in  detail  in  the 
decision  of  the  hearing  officer  and  the 
record  of  the  hearing  conducted  by  that 
officials.  These  findings  clearly 


UM  I 


21998 


Federal  Register  /  Vol.  52.  No.  Ill   /  Wednesday,  June  10,  1987  /  Notices 


'.•.'»    i. 


demonstrate  the  existence  of  the  causes 
for  debarment  under  45  CFR  76.10(d).  (e) 
and  (g). 

Dated:  June  4.  1987. 
Henry  G.  Kirschenmann.  Jr., 

Deputy  Assistant  Secretary  for  Procurement. 

Assistance  and  Logistics. 

|FR  Doc.  87-13223  Filed  6-9-«7;  8:45  am| 
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Food  and  Drug  Administration 
(Docket  No  87D-0186I 

Automatic  Detention  and/or 
Examination  of  Imported  Soft  Cheese 

agency:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availabihty  of  Import  Alert  12-03, 
"Automatic  Detention  and/or 
Examination  of  Imported  Soft  Cheese." 
This  alert  constitutes  guidance  to  FDA 
staff  for  use  in  monitoring  imported  soft 
cheese.  This  guidance  does  not  limit  the 
agency's  enforcement  discretion  to 
refuse  or  permit  admission  of  a 
particular  lot  offered  for  import,  after  an 
evaluation  of  all  relevant  facts. 
ADDRESS:  Requests  for  single  copies  of 
Iniporl  Alert  12-03  and  Chapter  9-73  of 
the  Regulatory  Procedures  Manual 
should  be  sent  to  the  Dockets 
Management  Branch  (HFA-305).  Food 
and  DruR  Administration.  Rm.  4-62,  5600 
Fishers  Lane.  Rockviile.  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  Landesberg,  Import  Operations 
Branch  (HFC-131).  Food  and  Drug 
Administration.  5600  Fishers  Lane, 
Rockviile.  MD  20857.  301-443-6553. 

SUPPLEMENTARY  INFORMATION:  Import 

Alert  12-OJ.  "Automatic  Detention  and/ 
or  Examination  of  Imported  Soft 
Cheese."  consists  of  two  parts. 

Part  I  of  this  import  alert  covers  all 
imported  soft  cheese,  except  soft- 
ripened  and  goat  cheese  from  France. 
Soft  cheese  from  countries  other  than 
France,  and  from  firms  that  are  not 
under  automatic  detention,  will  be 
sampled  and  released  according  to 
guidelines  in  Regulatory  Procedures 
Manual.  Chapter  9-73.  "Fresh  Fish  and 
Seafood  and  Perishable  Produce." 

Part  II  covers  a  revision  of  the  French 
Plant  and  Product  Certification  Program, 
an  informal  certification  program  that 
the  United  States  has  entered  into  with 
France.  Soft-ripened  cheese  plants  that 
have  been  on  the  automatic  detention 
list  are  being  removed  from  that  list 
when  they  qualify  for  the  certification 
program. 

Import  Alert  12-03  is  on  file  in  the 
Dockets  Management  Branch  (address 


above).  Requests  for  single  copies  of  the 
import  alert  and  Chapter  9-73  of  the 

Regulatory  Procedures  Manual  should 
refer  to  the  docket  number  found  in 
brackets  in  the  heading  of  this  document 
and  should  be  addressed  to  the  Dockets 
Management  Branch. 

Dated:  )une  4. 1987. 
John  M.  Taylor, 

Associate  Commissioner  for  Regulatory 
Affairs. 

(FR  Doc  87-13165  Filed  6-9-87;  8:45  am| 
WLLINO  COOE  416O-01-« 

(Docket  No  87M-0174I 

BGS  Medical  Corp.;  Premarket 
Approval  of  Osteostim  HS1 1 

AGENCY:  Food  and  Drug  Administration. 
ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
approval  of  the  application  by  BGS 
Medical  Corp..  Englewood.  CO.  for 
premarket  approval,  under  the  Medical 
Device  Amendments  of  1976,  of  the 
Osteostim  FiSll.  After  reviewing  the 
recommendation  of  the  Orthopedic  and 
Rehabilitation  Devices  Panel,  FDA's 
Center  for  Devices  and  Radiological 
Health  (CDRH)  notified  the  applicant  of 
the  approval  of  the  application. 

DATE:  Petitions  for  administrative 
review  by  July  10, 1987. 

ADDRESS:  Written  requests  for  copies  of 
the  summary  of  safety  and  effectiveness 
data  and  petitions  for  administrative 
review  to  the  Dockets  Management 
Branch  (HFA-305).  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane,  Rockviile.  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nirmal  K.  Mishra,  Center  for  Devices 
and  Radiological  Health  (HFZ-410). 
Food  and  Drug  Administration.  8757 
Georgia  Ave..  Silver  Spring.  MD  20910. 
301-427-7156. 

SUPPLEMCNTARY  INFORMATION:  On  July 
30. 1986.  BGS  Medical  Corp..  Englewood, 
CO  80112.  submitted  to  CDRH  an 
application  for  premarket  approval  of 
the  Osteostim  HSll.  The  device  is  an 
implantable  electrical  bone  growth 
stimulator.  The  device  is  indicated  as  a 
spinal  fusion  adjunct  to  increase  the 
probability  of  fusion  success.  On 
February  19. 1987,  the  Orthopedic  and 
Rehabilitation  Devices  Panel,  an  FDA 
advisory  committee,  reviewed  and 
recommended  approval  of  the 
application.  On  April  30. 1987,  CDRH 
approved  the  application  by  a  letter  to 
the  applicant  from  the  Director  of  the 
Office  of  Device  Evaluation,  CDRH. 

A  summary  of  the  safety  and 
effectiveness  data  on  which  CDRH 


based  its  approval  is  on  file  in  the 
Dockets  Management  Branch  (address 
above)  and  is  available  from  that  office 
upon  written  request.  Requests  should 
be  identified  with  the  name  of  the 
device  and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document. 

A  copy  all  approved  labeling  is 
available  for  public  inspection  at 
CDRH— contact  Nirmal  K.  Mishra  (HFZ- 
410),  address  above. 

Oppportunity  for  Administrative  Review 

Section  515(d)(3)  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (the  act)  21 
U.S.C.  360e(d)(3))  authorizes  any 
interested  person  to  petition,  under 
section  515(g)  of  the  act  (21  U.S.C. 
360e(g)).  for  administrative  review  of 
CDRH's  decision  to  approve  this 
application.  A  petitioner  may  request 
either  a  formal  hearing  under  Part  12  (21 
CFR  Part  12)  of  FDA's  administrative 
practices  and  procedures  regulations  or 
a  review  of  the  application  and  CDRH's 
action  by  an  independent  advisory 
committee  of  experts.  A  petition  is  to  be 
in  the  form  of  a  petition  for 
reconsideration  under  §  10.33(b)  (21  CFR 
10.33(b)).  A  petitioner  shall  identify  the 
form  of  review  requested  (hearing  or 
independent  advisory  committee  )  and 
shall  submit  with  She  petition  supporting 
data  and  information  showing  that  there 
is  a  genuine  and  substantial  issue  of 
material  fact  for  resolution  through 
administrative  review.  After  reviewing 
the  petition.  FDA  wiH  decide  whether  to 
grant  or  deny  the  petition  and  will 
publish  a  notice  of  its  decision  in  the 
Federal  Register  If  FDA  grants  the 
petition,  the  notice  will  state  the  issue  to 
be  reviewed,  the  form  of  review  to  be 
used,  the  persons  who  may  participate 
in  the  review,  the  time  and  place  where 
the  review  will  occur,  and  other  details. 

Petitioners  may.  at  any  time  on  or 
before  July  10. 1987.  file  with  the 
Dockets  Management  Branch  (address 
above)  two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m..  Monday  through  Friday. 

This  notice  is  issued  under  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (sees. 
515(d),  520(h),  90  Slat.  554-555,  571  (21 
U.S.C.  360e(d).  360j(h)))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Director.  Center  for 
Devices  and  Radiological  Health  (21 
CFR  5.53). 


Dated:  June  2. 1987. 

lames  S.  Benson, 

Acting  Director.  Center  for  Devices  and 
Radiological  Health. 

(FR  Doc.  87-13166  Filed  6-9-87;  8:45  am] 
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[Docket  No.  87M-0165] 

Bausch  &  Lomb  Ophthalmic 
Instruments;  Premarket  Approval  of 
Synemed  Yagmaster  ND:  YAG 
Ophthalmic  Laser 

AGENCY:  Food  and  Drug  Administration. 
ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
approval  of  the  application  by  Bausch  & 
Lomb  Ophthalmic  Instruments. 
Rochester,  NY,  for  premarket  approval, 
under  the  Medical  Device  Amendments 
of  1976,  of  the  Synemed  YAGmaster  Nd: 
YAG  Ophthalmic  Laser.  After  reviewing 
the  recommendation  of  the  Ophthalmic 
Devices  Panel,  FDA's  Center  for  Devices 
and  Radiological  Health  (CDRH) 
notified  the  applicant  of  the  approval  of 
the  application. 

DATE:  Petitions  for  administrative 
review  by  July  10, 1987. 
ADDRESS:  Written  requests  for  copies  of 
the  summary  of  safety  and  effectiveness 
data  and  petitions  for  administrative 
review  to  the  Dockets  Management 
Branch  (HFA-305).  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishes 
I^ne,  Rockviile.  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Philip  J.  Phillips,  Center  for  Devices  and 
Radiological  Health  (HFZ^60),  Food 
and  Drug  Administration,  8757  Georgia 
Ave.,  Silver  Spring,  MD  20910,  301-427- 
8221. 

SUPPLEMENTARY  INFORMATION:  On 

|anuar>  16.  1987,  Bausch  &  Lomb 
Ophthalmic  Instruments.  Rochester,  NY 
14892,  submitted  to  CDRH  an 
application  for  premarket  approval  of 
the  Synemed  YAGmaster  Nd:YAG 
Ophthalmic  Laser.  The  Synemed 
YAGmaster  NdiYAG  Ophthalmic  Laser 
is  a  neodymium:yttrium-aluminum- 
garnet  (Nd:YAG)  ophthalmic  laser  that 
is  indicated  for  discission  of  the 
posterior  capsule  of  the  eye  (posterior 
capsultomy)  and  discission  of  pupillary 
membranes  (pupillary  membranectomy) 
in  aphakic  and  pseudophakic  eyes. 

On  February  26. 1987,  the  Ophthalmic 
Devices  Panel,  an  FDA  advisory 
committee,  reviewed  and  recommended 
approval  of  the  application.  On  April  30, 
1987.  CDRH  approved  the  application  by 
a  letter  to  the  applicant  from  the 
Director  of  the  Office  of  Device 
Evaluation.  CDRH. 


A  summary  of  the  safety  and 
effectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  in  the 
Dockets  Management  Branch  (address 
above)  and  is  available  from  that  office 
upon  written  request.  Requests  should 
be  identified  with  the  name  of  the 
device  and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document. 

A  copy  of  all  approved  labeling  is 
available  for  public  inspection  at 
CDRH— contact  Philip  J.  Phillips  (HFZ- 
460),  address  above. 

Opportunity  for  Administrative  Review 

Section  515(d)(3)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  380e(d)(3))  authorizes  any 
interested  person  to  petition,  under 
section  515(g)  of  the  act  (21  U.S.C. 
360e(g)),  for  administrative  review  of 
CDRH's  decision  to  approve  this 
application.  A  petitioner  may  request 
either  a  formal  hearing  under  Part  12  (21 
CFR  Part  12)  of  FDA's  administrative 
practices  and  procedures  regulations  or 
a  review  of  the  application  and  CDRH's 
action  by  an  independent  advisory 
committee  of  experts.  A  petition  is  to  be 
in  the  form  of  a  petition  for 
reconsideration  under  §  10.33(b)  (21  CFR 
10.33(b)).  A  petitioner  shall  identify  the 
form  of  review  requested  (hearing  or 
independent  advisory  committee)  and 
shall  submit  with  the  petition  supporting 
data  and  information  showing  that  there 
is  a  genuine  and  substantial  issue  of 
material  fact  for  resolution  through 
administrative  review.  After  reviewing 
the  petition,  FDA  will  decide  whether  to 
grant  or  deny  the  petition  and  will 
publish  a  notice  of  its  decision  in  the 
Federal  Register.  If  FDA  grants  the 
petition,  the  notice  will  state  the  issue  to 
be  reviewed,  the  form  of  review  to  be 
used,  the  persons  who  may  participate 
in  the  review  to  be  used,  the  persons 
who  may  participate  in  the  review,  the 
time  and  place  where  the  review  will 
occur,  and  other  details. 

Petitioners  may,  at  any  time  on  or 
before  |uly  10. 1987.  file  with  the 
Dockets  Management  Branch  (address 
above)  two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m..  Monday  through  Friday. 

This  notice  is  issued  under  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (sees. 
515(d).  520(h),  90  Stat.  554-555.  571  (21 
U.S.C.  360e(d).  360j(h)))  and  under  the 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Director,  Center  for 


Devices  and  Radiological  Health  (21 
CFR  5.53). 

Dated:  June  3.  1987. 

James  S.  Benson, 

Acting  Director.  Center  for  Devices  and 
Radiological  Health. 

(FR  Doc.  87-13167  Filed  6-9-87:  8:45  am] 
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Memorandum  of  Understanding 
Between  the  National  Fisheries 
Administration  of  the  Republic  of 
Korea  and  the  Food  and  Drug 
Administration 

AGENCY:  Food  and  Drug  Administration. 
action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  providing 
notice  of  a  memorandum  of 
understanding  (MOU)  between  the 
National  Fisheries  Administration 
(NFA).  Republic  of  Korea,  and  FDA,  U.S. 
Department  of  Health  and  Human 
Services.  This  MOU  describes  the 
sanitation  practices,  administrative 
controls,  and  responsibilities  of  FDA 
and  NFA  in  implementing  these 
practices  and  controls  concerning  the 
sanitary  control  of  fresh  frozen 
molluscan  shellfish  destined  for 
exportation  from  Korea  to  the  United 
States. 

DATE:  The  agreement  became  effective 

April  8,  1987. 

FOR  FURTHER  INFORMATION  CONTACT: 
Walter  J.  Kustka.  Intergovernmental  and 
Industry  Affairs  Staff  (HFC-50).  Food 
and  Drug  Administration.  5600  Fishers 
Lane,  Rockviile,  MD  20857,  301-443- 
1583. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  §  20.1089(c)  (21  CFR 
20.108(c)).  which  states  that  all 
agreements  and  memoranda  of 
understanding  between  FDA  and  others 
shall  be  published  in  the  Federal 
Register,  the  agency  is  publishing  this 
memorandum  of  understanding. 

Dated:  June  4. 1967. 
John  M.  Taylor, 

Associate  Commissioner  for  Regulatory 

Affairs. 

Sanitary  Control  of  Fresh  Frozen 
Molluscan  Shellfish  Destined  for 
Exportation  From  Korea  to  the  United 
States 

\.  Purpose 

The  Food  and  Drug  Administration 
(FDA)  and  the  National  Fisheries 
Administration  (NFA)  of  the  Ministry  of 
Agriculture.  Forestry  and  Fisheries  of 
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the  Republic  of  Korea  (ROK)  affirm  by 
this  memorandum  their  intention  to 
continue  the  1972  Shellfish  Sanitation 
Agreement  between  the  Government  of 
the  United  States  of  America  and  the 
Government  of  the  Republic  of  Korea. 
Both  governments  agree  to  cooperate  in 
seeking  to  assure  that  fresh  frozen 
moliuscan  shellfish  exported  from  the 
Republic  of  Korea  and  offered  for  import 
into  the  United  States  are  safe  and 
wholesome  and  have  been  harvested, 
processed,  transported,  and  labeled  in 
accordance  with  the  sanitation 
principles  of  the  National  Shellfish 
Sanitation  Program  (NSSP)  and  the 
requirements  of  the  U.S.  Federal  Food. 
Drug  and  Cosmetic  Act,  the  U.S.  Public 
Health  Service  Act.  the  U.S.  Fair 
Packaging  and  Labeling  Act.  and  the 
Korean  Ministry  of  Agriculture  and 
Fisheries'  Ordinance  Number  699.  This 
memorandum  defmes  the  sanitation 
practices  and  administrative  controls 
and  desOTbes  the  responsibilities  of 
FDA  and  NFA  in  implementing  these 
practices  and  controls. 

II.  Background 

Early  in  its  history,  the  Republic  of 
Korea  established  a  national  policy  for 
fisheries  development.  This  policy 
resulted  in  the  rapid  expansion  of  the 
oyster  industry  on  the  Korean  south 
coast  utilizing  highly  effective  hanging 
culture  methods.  Given  the  possibility  of 
exporting  shellfish  to  markets  in  the 
United  States  (U.S.).  the  ROK 
promulgated  laws  and  regulations  to 
control  the  developing  fisheries.  Notable 
amon^  these  laws  was  Ministry  of 
Agriculture  and  Fisheries  Ordinance 
Number  B99  which  provides  the  basic 
legal  authority  for  a  Korean  shellfish 
export  program. 

In  1967.  the  Korean  Government 
requested  technical  consultation  and 
advice  on  the  development  of  an 
effective  oyster  production  program 
from  the  US.  Public  Health  Service  and 
the  US.  Fish  and  Wildlife  Service.  The 
U.S.  responded  by  sending  a  mission 
composed  of  public  health  and  fisheries 
experts  to  Korea.  The  mission  provided 
a  detailed  report  with  recommendations 
for  developing  a  shellfish  sanitation 
control  program. 

In  1970,  the  Director  General  of  the 
Korean  Office  of  Fisheries  requested  a 
second  mission  from  the  U.S.  to  evaluate 
the  Korean  Shellfish  Sanitation  Program 
(KSSP).  The  Food  and  Drug 
Administration  sent  a  two  person 
mission  to  Korea  in  September  and 
October  1971.  The  mission  concluded 
that  the  Korean  program  met  or 
exceeded  NSSP  guidelines  and  ".  .  . 
that  the  Korean  Government  can  and 
will  fulfill  its  responsibthties  as  a 


member  of  the  National  Shellfish 
Sanitation  l*roRr«<rn."  On  the  basis  of 
these  concJiisions.  H)A  endorsed  the 
Korean  Shellfish  Sanitation  Program. 

On  Novemtipr  24,  1972.  the 
Government  of  thf  United  States  of 
America  .signed  two  fishery  agreements 
with  the  Government  of  the  Reptiblic  of 
Korea.  One  concerned  cooperation  in 
fisheries  in  the  North  Pacific  with 
special  reference  to  the  marketing  of 
certain  shellfish  products.  The  other 
agreement  applied  to  export  of  Korean 
fresh  and  frozen  moliuscan  shellfish  to 
the  U.S.  The  signing  of  the  latter 
agreement  was  contingent  upon 
ratification  of  the  fisheries  agreement  by 
the  U.S.  Because  the  1971  FDA  mission 
found  that  the  Korean  shellfish  control 
program  satisfied  public  health 
requirements,  the  U.S.  ratified  this 
agreement 

With  the  ratification  of  the  1972 
Shellfish  Sanitation  Agreement  FDA 
officially  recognized  the  ROK  Office  of 
Fisheries  as  the  certifying  authority  for 
Korean  shippers  of  fresh  and  fresh- 
frozen  shellfish  intended  for  U.S. 
markets.  In  accordance  with  this 
agreement.  FDA  had  conducted  annual 
reviews  of  the  Korean  Shellfish 
Sanitation  Program  and  has  found  a  high 
degree  of  compliance  with  NSSP 
guidelines.  In  198a  the  name  of  the  ROK 
fisheries  agency  was  changed  from 
Office  of  Fisheries  to  National  Fisheries 
Administration  (NFA). 

The  sanitary  control  of  shellfish  in 
interstate  commerce  in  the  U.S.  is 
administered  by  FDA  in  cooperation 
with  state  agencies  under  the  NSSP.  The 
NSSP  provides  the  states  and  industry 
with  a  mechanism  by  which  shellfish 
Hrms  can  be  certified  as  shipping 
shellfish  that  have  been  harvested, 
haiuiled.  and  processed  in  conformity 
with  the  sanitation  and  administrative 
guidelines  of  the  NSSP.  In  most 
instances,  food  control  authorities  rely 
on  the  integrity  of  the  NSSP  certification 
controls  to  determine  the  acceptabihty 
of  the  shellfish  product. 

FDA  and  many  foreign  control 
authorities  recognize  that  substantial 
benefit  can  result  if  shellfish  that  are  to 
be  offered  for  import  in  to  the  U.S.  are 
harvested,  handled,  and  processed  in 
accordance  with  the  procedures  set 
forth  in  the  NSSP.  Therefore,  it  is  FDXs 
policy  to  enter  into  memoranda  of 
understanding  with  foreign  control 
authorities  that  are  willing  to  apply  the 
sanitation  and  administrative  controls  of 
the  NSSP  to  lots  of  sheiifibh  that  are 
intended  to  be  exported  and  offered  for 
import  into  the  U.S.  These  agreements 
permit  the  foreign  control  authorities  to 
certify  firms  and  shippers  of  fresh  frozen 


shellfish  and  to  have  these  firms  and 
shippers  listed  on  FDA's  "Interstate 
Certified  Shellfish  Shippers  List" 
(ICSSL).  FDA  and  American  state 
authorities  will  recognize  shipments  so 
certified  as  having  been  certified  under 
the  NSSP. 

Certification  of  foreign  shellfish 
dealers  exporting  to  the  U.S.  is  normally 
limited  to  those  dealers  shipping  fresh 
frozen  products.  I'his  limitation  is  based 
on  concerns  over  the  possible 
introduction  of  exotic  infectious 
organisms  into  U.S.  fishery  stocks  from 
foreign  fishery  stocks.  The  processing 
and  freezing  of  shellfish  substantially 
reduce  the  possibility  that  such 
introductions  will  occur. 

III.  Substance  of  Agreement 

A.  Definitions 

1.  Central  file.  The  "central  file"  is  the 
location  where  the  enforcement  agency 
stores  and  maintains  program 
information,  data,  and  reports. 

2.  Enforcement  agency.  The 
"enforcement  agency"  is  the  National 
Fisheries  Agency,  which  has  regulatory 
authority  in  Korea  over  the  production, 
harvesting,  processing,  transportation, 
classification,  and  export  of  certified 
shellfish  to  the  United  States  under  the 
terms  of  this  memorandum. 

3.  Lot.  A  "lot"  is  a  cjjllection  of 
primary  containers  or  units  of  the  same 
size.  type,  and  style,  produced  under 
conditions  as  nearly  uniform  as 
possible,  designated  by  a  common 
container  code  or  marking,  and 
containing  no  more  than  a  day's 
production. 

4.  Marine  biotoxins.  "Marine 
biotoxins"  are  natural  toxins  produced 
by  dinofiagellates  such  as  Gonyaulax 
cateneUa,  Gonyaulax  tawarensis,  and 
Ptychodiscus  brevis  and  concentrated 
by  shellfish  during  the  feeding  process. 

5.  Shellfish.  "Shellfish"  are  the  edible 
species  of  oysters,  clams,  and  mussels. 

B.  NFA  Responsibilities 

NFA  wilL 

1.  Maintain  the  legal,  administrative, 
and  sanitation  controls  over  shellfish 
exported  by  Korean  firms  that  are 
required  by  the  NSSP  and  the  KSSP. 
These  controls  include; 

(a)  Classifying  shellfish  harvesting 
areas  based  upon  comprehensive 
sanitation  surveys: 

(b)  Preparing  sanitation  survey  reports 
and  miintainmg  8ur\ey  data  in  a  central 
file: 

(c)  Updating  survey  data  annually  and 
periodically  reviewing  the  classification 
status  of  each  harvest  area. 
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(d)  Assuring  that  only  shellfish 
harvested  from  approved  areas  that 
meet  NSSP-KSSP  approved  water 
quality  and  marine  biotoxin  standards 
are  exported  to  the  U.S.: 

(e)  Evaluating  laboratory  practices 
used  to  test  shellfish  and  seawafer  at 
least  annually  and  encouraging 
participation  in  FDA's  voluntary  Quality 
Assurance  Program.  The  Quality 
Assurance  Program  includes 
examination  of  standardized  laboratory 
specimens  supplied  by  FDA. 

2.  Inspect  firms  processing  fresh 
frozen  shellfish  for  export  to  the  U.S.  to 
ensure  compliance  with  NSSP/KSSP 
controls. 

3.  Certify  on  an  annual  basis  those 
firms  that  wish  to  process  and  to  export 
fresh  frozen  shellfish  to  the  U.S.  that 
comply  with  NSSP/KSSP  requirements 
and  notify  FDA  of  the  name,  location, 
and  certification  number  of  those  firms 
on  Form  FD-3038B,  "Shellfish 
Certification." 

4.  Cancel  the  certificate  of  any  firm 
that  does  not  comply  with  the 
requirements  of  NSSP/KSSP  that 
obtains  shellfish  from  nonapproved 
areas,  or  that  ships  shellfish  that  do  not 
conform  to  appropriate  program 
standards. 

5.  Ensure  that  all  containers  of  each 
lot  of  fresh  frozen  shellfish  certified  for 
export  are  identified  with  the  shipping 
firm's  address,  certification  number,  and 
lot  number  or  code,  together  with  all 
other  information  required  by  the  U.S. 
Federal  Food,  Drug  and  Cosmetic  Act, 
the  U.S.  Public  Health  Service  Act,  and 
U.S.  Fair  Packaging  and  Labeling  Act. 

6.  Maintain  a  central  file  of  program 
records  including  but  not  limited  to 
sanitation  survey  reports,  inspection 
reports,  laboratory  evaluation  reports, 
and  enforcement  actions.  NFA  will 
make  these  records  available  to  FDA 
upon  request. 

7.  Reponsibilities  for  the  management 
of  various  components  of  the  KSSP  may 
be  delegated  to  subagencies  or 
administrative  units  of  NFA. 

8.  Provide  FDA  with  an  annual  status 
report  describing  current  or  potential 
new  public  health  problems  affecting 
shellfish  intended  for  export  to  the  U.S. 
The  report  should  present  information 
on  the  level  of  conformity  with  NSSP 
requirements  enforced  by  the  NFA  and  a 
summary  of  the  analysis  of  water  and 
shellfish  data  to  substantiate  new 
designated  area  classifications. 

9.  Make  travel  arrangements  in  the 
Republic  of  Korea  for,  and  conduct  joint 
inspections  with,  FDA  evaluation 
officers  at  FDA's  request.  Meet 
transportation  expenses  in  the  Republic 
of  Korea  of  FDA  officials  making 


inspections  In  accordance  with  this 
memorandum. 

C.  FDA  Responsibilities 

FDA  will: 

1.  Recognize  the  Republic  of  Korea  as 
a  participant  in  the  NSSP  with  full  rights 
to  participate  in  national  workshops, 
cooperative  research  programs, 
seminars,  training  courses,  and  other 
NSSP  activities:  to  make 
recommendations  for  changes  or 
improvements  in  the  procedures, 
methods,  standards,  and  guidelines  of 
the  NSSP:  and  to  have  NFA  certify 
Korean  firms  for  inclusion  in  FDA's    . 
ICSSL. 

2.  Publish  the  names,  locations,  and 
certification  numbers  of  Korean  shellfish 
shipping  firms  certified  by  NFA  in  the 
monthly  publication  of  the  ICSSL  upon 
receipt  of  Form  FD-3038B. 

3.  Provide  limited  training  and 
technical  assistance  to  enforcement 
agency  personnel  in  shellfish  sanitation 
program  administration,  laboratory 
procedures,  and  growing  area 
classification  procedures  upon  request 
of  NEA  and  subject  to  availability  of 
funds  for  such  purposes. 

4.  Inform  NFA  of  the  reasons  for  any 
detentions  of  certified  frozen  shellfish 
shipments  from  Korea  which  have  been 
carried  out  under  the  authority  of  the 
Federal  Food,  Drug  and  Cosmetic  Act, 
as  amended  or  Public  Health  Service 
(PHS)  Act.  Additional  information  that 
FDA  will  provide  will  include,  but  not 
necessarily  be  limited  to: 

(a)  Commodity  identification; 

(b)  Commodity  code,  lot.  and 
certification  numbers; 

(c)  Name  and  address  of  the  shipper 

(d)  Sampling  procedures; 

(e)  Methods  of  analysis  and 
confirmation;  and 

(f)  Administrative  guidelines. 

5.  Participate  with  NFA  in  joint 
evaluations  of  the  shellfish  sanitation 
program  as  it  pertains  to  certifying 
firms.  Joint  evaluations  normally  will  be 
conducted  at  two-year  intervals  to 
ascertain  the  level  of  conformity  with 
the  requirements  of  the  NSSP  and  with 
the  responsibilities  specified  in  this 
memorandum.  FDA  will  pay  round  trip 
transportation  expenses  between  the 
United  States  and  Korea  and  the  per 
diem  or  the  members  of  the  FDA 
evaluation  team  while  in  Korea. 

6.  Facilitate  the  exchange  of 
information  between  NFA  and  U.S. 
federal  and  state  agencies  concerned 
with  the  introduction  and  proliferation 
of  exotic  infectious  organisms  that  might 
be  carried  by  Korean  shellfish. 


D.  Shared  Responsibilities 

NFA  and  FDA  will: 

1.  Exchange  information  through 
nominated  liaison  officers  concerning 
significant  proposed  and  final  changes 
in  program  operations  and  procedures 
including: 

(a)  Methods  and  procedures  for 
sampling; 

(b)  Methods  of  analysis: 

(c)  Methods  of  confirmation; 

(d)  Administrative  guidelines, 
tolerances,  specification  standards,  and 
nomenclature: 

(e)  Reference  standards:  and 

(f)  Inspection  procedures. 

2.  Provide  written  notification  to  the 
other  party  of  any  changes  in  liaison 
officers.  Changing  liaison  officers  will 
not  otherwise  constitute  a  change  in  the 
provisions  of  this  memorandum. 

E.  Other  Provisions 

The  working  language  for  documents 
exchanged  under  this  memorandum 
shall  be  English. 

F.  References 

1.  U.S.  Department  of  Health  and  Human 
Services  (formerly  U.S.  Department  of  Health. 
Education,  and  Welfare).  PHS.  National 
Shellfish  Sanitation  Programu  Manual  of 
Operations:  Part  I  Sanitation  of  Shellfish 
Crowing  Areas.  1986  Revision:  Part  II 
Sanitation  of  the  Harvesting  and  Processing 
of  Shellfish,  1965  Revision. 

2.  Association  of  Official  Analytical 
Chemists,  Official  Methods  of  Analysis.  14th 
Ed.,  Association  of  Official  Analytical 
Chemists,  Inc.,  Ill  North  19th  Street  Suite 
210,  Arlington.  Va  22209,  U.S.A.,  1984. 

3.  Food  and  Drug  Administration. 
"Interstate  Certified  Shellfish  Shipp>ers  List." 
published  monthly  and  distributed  to  food 
control  officials  and  other  interested  persons 
by  FDA,  Center  for  Food  Safety  and  Applied 
Nutrition.  Shellfish  Sanitation  Branch  (HFF- 
344).  200  C  Street  SW.,  Washington,  D.C. 
20204. 

4.  Federal  Food,  Drug,  and  Cosmetic  Act, 
1938,  as  amended,  U.S.  Code,  Title  21. 

5.  Public  Health  Service  Act,  as  amended. 
U.S.  Code.  Title  42. 

6.  Fair  Packaging  and  Labeling  Act,  Public 
Law  89-755,  approved  November  3, 1966. 

7.  American  fhiblic  Health  Association. 
Recommended  Procedures  for  the 
Examination  of  Seawater  and  Shellfish,  4th 
Ed.,  1970,  APHA,  inc.,  1015  15  Street  NW., 
Washington,  DC.  20036. 

8.  Food  and  Drug  Administration  "Current 
Good  Manufacturing  Practice  in 
Manufacturing,  Processing,  Packing,  or 
Holding  Human  Food."  regulations,  21  CFR 
Part  110. 

9.  Food  and  Drug  Administration, 
"Definitions  and  Standards  for  Food."  "Fish 
and  Shellfish"  regulations,  21  CFR  Part  161. 

10.  Food  and  Drug  Administration, 
"Specific  Administrative  Decisions  Regarding 
Interstate  shipments,"  "Shellfish,"  21  CFR 
1240.60. 
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11.  Food  and  Drug  Administration.  "Food 
Service  Sanitation  and  Land  and  Air 
Conveyances,  and  Vessels,"  "Special  Food 
Requirenients,"  21  CFR  1250.28. 

12.  1972  Shellfish  Sanitation  Agreement 
between  Covenunent  o!  the  United  Slates  of 
America  and  the  Covenunen;  of  the  RepubUc 
of  Korea. 

IV.  Part 

A.  National  Fisheries  Administration, 
19lh  Floor  Dae  Wou  Bldg..  5  Name 
Dae  Mun  Ro,  Seoul.  Korea 

B.  Food  and  Drug  Administration.  5600 
Fishers  Lane.  RockviHe,  MD  20857, 
U.S.A. 

V.  Liaison  Officers 

A.  Liaison  Officer  for  NFA:  Fishery 
Attache  (currently  Sang  Chul  Song). 
Embassy  of  the  Republic  of  Korea. 
2320  Massachusetts  Avenue. 
Washington.  DC  20008.  Telephone: 
(202)  939-5675  cxt.  75 

B.  Liaison  Officer  for  FDA:  Chief. 
Shellfish  Sanitation  Branch  (currently 
David  M.  Dressel),  Center  for  Food 
Safety  and  Applied  Nutrition.  Food 
and  Drug  Administration.  200  C  Street 
SW..  Washington.  DC  20204. 
Telephone:  (202)  485-0149 

VI.  Period  of  Agreement 

This  agreement  will  take  effect  when 
signed  by  representatives  of  both 
parties,  it  may  be  modified  by  mutual 
written  consent  or  may  be  terminated  by 
either  parly  upon  a  30-day  advance 
written  notice  to  the  other  party's 
liaison  oflicer.  Unless  otherwise 
modified,  this  agreement  will  terminate 
10  years  after  the  effective  date. 

Appoved  and  Accepted  for  the  National 
Fisheries  Administration,  Ministry  of 
Agriculture,  Forestry  and  Fisheries.  Reput>lic 
of  Korea. 

Dated:  April  8. 1987. 
Kang  Yeung  Sik, 

Administrator. 

Approved  and  Accepted  for  the  Food  and 
Drug  Administration,  Department  of  Health 
and  Human  Services,  United  States  of 
America. 

Dated:  March  13.  1987. 
luhn  M.  Taylor. 

Associate  Commissioner  for  Regulatory 
Affairs. 

(FR  Doc.  87-13168  Filed  6-9-87:  8:45  am) 

BIUJNG  COOe  4160-01-M 


the  toxicology  and  carcinogenesis 
studies  of  ampicillin  trihydrate.  a  broad- 
spectrum  semi-synthetic  penicillin  that 
is  used  in  the  treatment  of  upper 
respiratory  tract  infections,  genital  and 
urinary  tract  infections,  and  otitis  media 
in  children. 

Toxicology  and  carcinogenesis  studies 
of  ampicillin  trihydrate  were  conducted 
by  administering  the  chemical  in  corn  oil 
by  gavage  to  groups  of  50  F344/N  rats 
and  50  B6C3Fi  mice  of  each  sex,  5  days 
per  week  for  103  weeks.  Male  and 
female  rats  received  doses  of  0.  750,  or 
1.500  mg/kg.  and  male  and  female  mice 
received  doses  of  0. 1.500  or  3.000  mg/ 
kg. 

Under  the  conditions  of  these  2-year 
gavage  studies,  there  was  equivocal 
evidence  of  carcinogenicity  '  of 
ampicillin  trihydrate  for  male  F344/N 
rats  as  shown  by  increased  incidences 
of  pheochromocytomas  of  the  adrenal 
medulla  and  by  marginally  increased 
incidences  of  mononuclear  cell 
leukemia.  There  was  no  evidence  of 
carcinogenicity  for  female  F344/N  rats 
receiving  750  or  1.500  mg/kg  or  for  male 
and  female  B6C3F,  mice  receiving  1.500 
or  3,000  mg/kg  per  day.  Nonneoplastic 
lesions  of  the  forestomach  were  seen  in 
male  rats  and  male  and  female  mice. 

Copies  of  Toxicology  and 
Carcinogenesis  Studies  of  Ampicillin 
Trihydrate  in  F344/N  Rots  and  B6C3Fx 
Mice  (Gavage  Studies)  (TR  318)  are 
available  without  charge  from  the  NTP 
Public  Information  Office,  MD  B2-04, 
P.O.  Box  12233.  Research  Triangle  Park. 
NC  27709.  Telephone:  (919)  541-3991. 
FTS:  629-3991. 

Dated:  )une  4. 1987. 
David  P.  Rail. 
Director. 
[F'R  Doc.  87-13141  Filed  B-9-87;  8:45  am] 
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National  Toxicology  Program; 
Availability  of  Technical  Report  on 
Toxicology  and  Carcinogenesis 
Studies  of  Pentacttloronltrobenzene 

The  HHS'  National  Toxicology 
Program  today  announces  the 
availability  of  the  toxicology  and 
carcinogenesis  studies  of 
pentachloronitrobenzene,  a  fungicide. 
Pentachloronitrobenzene  is  used  as  a 
soil  fumigant  for  crops  such  as  cotton. 


peanuts,  barley,  com.  oats.  peas,  wheat, 
and  rice;  vegetables  such  as  beans, 
broccoli,  lettuce,  biMssels  sprouts,  and 
potatoes;  ornamental  plants  such  as 
azaleas,  roses,  and  carnations;  and 
fruits  such  as  bananas. 

Toxicology  and  carcinogenesis  studies 
of  pentachloronitrobenzene  were 
conducted  by  administering  diets 
containing  0.  2,500  or  5,000  ppm 
pentachloronitrobenzene  to  groups  of  50 
B6C3Fi  mice  of  each  sex  for  103  weeks. 

Under  the  conditions  of  these  2-year 
feed  studies,  there  was  no  evidence  of 
carcinogenicity'  for  either  male  or 
female  B6C3Fi  mice  receiving  2.500  or 
5,000  ppm  of  pentachloronitrobenzene. 
Infection  is  considered  to  have 
decreased  survival  of  the  female  mice 
and  thus  reduced  the  sensitivity  for 
determining  the  presence  or  absence  of 
a  carcinogenic  response. 

Copies  of  Toxicology  and 
Carcinogenesis  Studies  of 
Pentachloronitrobenzene  in  B6C3Fi 
Mice  (Feed  Studies)  (TR  325)  are 
available  without  charge  from  the  NTP 
Pubhc  Information  Office.  MD  B2-04. 
P.O.  Box  12233.  Research  Triangle  Park. 
NC  27709.  Telephone  (919)  541-3991. 
FTS:  62»-3991, 

Dated:  )une  4,  1987. 
David  P.  Rail 
Director. 
(FR  Doc  87-13142  Filed  6-4-87:  a-45  am) 
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Natk>nal  Toxicology  Program; 
Availability  of  Technical  Report  on 
Toxicology  and  Carcinogenesis 
Studies  of  Phenylephrine 
Hydrochloride 

The  HiiS'  National  Toxicology 
Program  today  announces  the 
availability  of  the  Technical  Report 
describing  the  toxicology  and 
carcinogenesis  studies  of  phenylephrine 
hydrochloride,  a  sympathomimetic  agent 
used  primarily  as  a  nasal  decongestant 
and  as  a  mydriatic  in  ophthalmic 
applications. 

Toxicology  and  carcinogenesis  studies 
of  USP-grade  phenylephrine 
hydrochloride  were  conducted  by 
administering  diets  containing  the 
chemical  to  F344/N  rats  and  B6C3F, 
mice  of  each  sex  at  doses  of  0.  620.  and 


Public  Health  Service 

National  Toxicology  Program; 
Availabilitv  of  Tec^imcal  Report  on 
Toxtcotogy  and  Carcinogenesis 
Studies  of  AmptdAin  Trihydrate 

The  HHS'  National  Toxicology 
Program  announces  the  availability  of 


■  The  NTP  u*es  five  caleftories  of  evKience  of 
carcinogenicity  to  summanze  Ihe  evuience  obnerved 
in  each  animal  stwty  two  c«le}?one»  for  positive 
result*  ("dear  evidence"  and  "KHite  evidence"),  one 
categot^  fof  ■ncerlaan  finding*  ("e^iurvocal 
evidence"!,  one  category  tor  oo  obaervable  effect 
("no  evideace").  and  one  category  for  U\idiet  that 
cannot  bt  evahiated  b>acau*e  of  major  flaws 
("Inadequate  atady"). 


'  The  NTP  uaes  frve  calegonea  of  evidence  of 
carcinogenidly  to  tummanze  the  evideoce  observed 
in  each  anijnal  study:  two  categories  for  positive 
re*alu  ("dear  evidence"  and  "some  evidence"),  one 
category  for  onoertain  findings  ("equivocal 
evidence"),  one  category  tot  no  obaervable  effect 
("no  evidence"),  and  one  category  for  iiudiea  tiwi 
cannot  be  evaluated  because  of  major  flaws 
("Inadeqaate  stody"). 


BEST  COPY  AVAILABLE 
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1.250  ppm  for  rats  and  0. 1,250  and  2.500 
ppm  for  mice  for  2  years.  There  were  50 
animals  in  each  group. 

Under  the  conditions  of  these  2-year 
studies,  there  was  no  evidence  of 
carcinogenicity"  of  phenylephrine 
hydrochloride  for  male  or  female  F344/N 
rats  given  620  or  1,250  ppm  in  feed  or  for 
male  or  female  B6C3F,  mice  given  1,250 
or  2,500  ppm  in  feed.  Survival  of  high 
dose  male  rats  was  greater  than  that  of 
controls,  and  the  incidences  of 
mononuclear  cell  leukemia  and 
pheochromocytomas  were  lower  in 
dosed  than  in  control  male  rats. 
Inflammation  was  oberved  more 
frequently  in  the  liver  and  prostate 
gland  of  dosed  male  rats  than  in 
controls. 

Copies  of  Toxicology  and 
Carcinogenesis  Studies  of 
Phenylephrine  Hydrochloride  in  F344/N 
Rats  and  B6C3F,  Mice  (Feed  Studies) 
(TR  322)  are  available  without  charge 
from  the  NTP  Public  Information  Office, 
MD  B2-04,  P.O.  Box  12233.  Research 
Triangle  Park.  NC  27709.  Telephone: 
(919)  541-3991.  FTS:  629-3991. 

Dated:  June  6.  1987. 
David  P.  Rail. 
Director 
|FR  Doc.  87-13143  Filed  6-9-87;  8:45  am] 

BILUNG  CODE  4140-OI-M 


National  Toxicology  Program; 
Availability  of  Technical  Report  on 
Toxicology  and  Carcinogenesis 
Studies  of  1,4-Dichlorobenzene 

The  HHS'  National  Toxicology 
Program  today  announces  the 
availability  of  the  Technical  Report 
describing  the  toxicology  and 
carcinogenesis  studies  of  1,4- 
dichlorobenzene.  commonly  used  as  a 
space  deodorant  in  toilets  and  for  moth 
control.  Other  applications  include  use 
as  an  intermediate  in  organic  synthesis 
and  as  an  animal  repellant. 

The  toxicology  and  carcinogenesis 
studies  were  conducted  by 
administering  1,4-dichlorobenzene  in 
corn  oil  by  gavage  to  male  F344/N  rats 
at  doses  of  0, 150,  or  300  mg/kg  and  to 
female  F344/N  rats  and  male  and  female 
B6C3Fi  mice  at  doses  of  0,  300,  or  600 
mg/kg  per  day  for  2  years.  There  were 
50  animals  in  each  group. 

Under  the  conditions  of  these  2-year 
gavage  studies,  1,4-dichlorobenzene 

'  The  NTP  uses  five  categories  of  evidence  of 
carcinogenicity  to  summarize  tt>e  strength  of  Ihe 
evidence  otMi^rved  in  each  animal:  two  categories 
for  positive  results  ("clear  evidence"  and  "some 
evidence"),  one  cal'>gory  of  uncertain  findings 
("equivocal  evidence"),  one  category  for  no 
observable  effect  ("no  ex-idence"),  and  one  category 
for  studies  Itiat  cannot  be  evaluated  because  of 
maior  Haws  ("inadequate  studiea"). 


produced  clear  evidence  of 
carcinogenicity  '  for  male  F344/N  rats, 
as  shown  by  an  increased  incidence  of 
renal  tubular  cell  adenocarcinomas. 
There  was  no  evidence  of 
carcinogenicity  for  female  F344/N  rats 
receiving  doses  of  300  or  600  mg/kg. 
There  was  clear  evidence  of 
carcinogenicity  for  both  male  and 
female  B6C3Fi  mice,  as  shown  by 
increased  incidences  of  hepatocellular 
carcinomas  and  adenomas.  Marginal 
increases  were  observed  in  the 
incidences  of  pheochromocytomas  of  the 
adrenal  gland  in  male  mice. 
Nonneoplastic  effects  in  the  kidney  of 
male  and  female  rats,  in  the  liver  of 
male  and  female  mice,  and  in  the 
thyroid  gland  and  adrenal  gland  of  male 
mice  were  also  associated  with  the 
administration  of  1,4-dichlorobenzene. 

Copies  of  Toxicology  and 
Carcinogenesis  Studies  of  1,4- 
Dichlorobenzene  in  F344/N  Rats  and 
B6C3Fi  Mice  (Gavage  Studies)  (TR  319) 
are  available  without  charge  from  the 
NTP  Public  Information  Office. 
MD  B2-04.  P.O.  Box  12233.  Research 
Triangle  Park.  NC  27709.  Telephone: 
(919)  541-3991.  FTS;  629-3991. 

Dated:  June  4, 1987. 
David  P.  Rail. 
Director. 
[FR  Doc.  87-13144  Filed  6-9-87;  8:45  am) 
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National  Toxicology  Program; 
Availability  of  Technical  Report  on 
Toxicology  and  Carcinogenesis 
Studies  of 

Tetrakis(Hydroxymethyl)Phosphonium 
Sulfate  (THPS)  and 

Tetrakis(Hydroxymethyl)Phosphonium 
Chloride  (THPC) 

The  HHS'  National  Toxicology 
Program  announces  the  availability  of 
the  toxicology  and  carcinogenesis 
studies  of 

tetrakis(hydroxymethyl)pho8phonium 
sulfate  (THPS)  and 
tetrakis(hydroxymethyI)phosphonium 
chloride  (THPC),  widely  used  as  flame 
retardants  in  cotton  fabrics. 

Two-year  studies  were  conducted  in 
F344/N  rats  by  administering  0.  5.  or  10 
mg/kg  THPS  or  0,  3.75,  or  7.5  mg/kg 
THPC  in  deionized  water  by  gavage  to 
groups  of  49  or  50  animals  of  each  sex.  5 


'  The  NTP  uses  five  categories  of  evidence  of 
carcinogenicity  to  summarize  the  evidence  observed 
in  each  animal  study:  two  categories  for  positive 
results  ("clear  evidence"  and  "some  evidence"),  one 
category  for  uncertain  findings  ("equivocal 
evidence"),  one  category  for  no  observable  e^ect 
("no  evidence"),  and  one  category  for  studies  that 
cannot  be  evaluated  t>ecau8e  of  major  flawf 
("inadequate  study"). 


days  per  week  for  103  or  104  weeks. 
Groups  of  50  B6C3Fi  mice  were 
administered  0.  5,  or  10  mg/kg  THPS 
(each  sex),  0,  7.5.  or  15  mg/kg  THPC 
(males),  or  0, 15,  or  30  mg/kg  THPC 
females. 

Under  the  conditions  of  these  2-year 
gavage  studies,  there  was  no  evidence 
of  carcinogenicity  '  of  THPS  in  either 
sex  of  F344/N  rats  or  B6C3Fi  mice  given 
5  or  10  mg/kg.  There  was  no  evidence  of 
carcinogenicity  of  THPC  in  either  sex  of 
F344/N  rats  given  3.75  or  7.5  mg/kg.  in 
male  B6C3Fi  mice  given  7.5  or  15  mg/kg. 
or  in  female  B6C3Fi  mice  given  15  or  30 
mg/kg. 

Copies  of  Toxicology  and 
Carcinogenesis  Studies  of 
TetrakisfHydroxymethylJPhosphonium 
Sulfate  (THPS)  and 
Tetrakis(Hydroxymethyl)Phosphonium 
Chloride  (THPC)  in  F344/N  Rats  and 
B6C3Fi  Mice  (Gavage  Studies)  (TR  296) 
are  available  without  charge  from  the 
NTP  Public  Information  Office.  MD  82- 
04.  P.O.  Box  12233,  Research  Triangle 
Park.  NC  27709.  Telephone:  (919)  541- 
3991.  FTS:  629-3991. 
Dated:  June  4. 1987. 
David  P.  Rail. 
Director 
[FR  Doc.  87-13145  Filed  6-9-87;  8:45  am) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Administration 

IDccketNo.N-87-1703] 

Submission  of  Proposed  Information 
Collections  to  0MB 

agency:  Office  of  Administration.  HUD. 
action:  Notices. 

SUMMARY:  The  proposed  information 
collections  requirements  described 
below  have  been  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  pubHc  comments  on  the 
subject  proposals. 

ACTION:  Interested  persons  are  invited  to 
submit  comments  regarding  these 
proposals.  Comments  should  refer  to  the 


'  The  NTP  uses  five  categories  of  evidence  of 
carcinogenicity  to  summarize  the  evidence  observed 
in  each  animal  study:  two  categories  for  positive 
results  ("clear  evidence"  and  "some  evidence"),  one 
category  for  uncertain  findings  ("e<)uivocal 
evidence"),  one  category  for  no  observable  effect 
("no  evidence"),  and  one  category  for  studies  that 
cannot  be  evaluated  because  of  major  flaws 
("inadequate  study"). 
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proposal  by  name  and  should  be  sent  to: 
fuhn  Allison.  0MB  Desk  Office.  Office 
of  Management  and  Budget.  New 
Executive  Office  Building.  Washington, 

nr  2ri'(ii 

FOR  FUfffHER  INFORMATION  CONTACT: 

David  S.  Cristy,  Reports  Management 
Officer.  Department  of  HOusing  and 
Urban  Development,  451  7lh  Street,  SW, 
Washington.  DC  30410.  telephone  (202) 
755-6050.  This  is  not  a  toll-free  number. 

SUPPLEMENTARY  INFORMATION:  The 

Uepartment  has  submitted  the  proposal 
described  below  for  the  collection  of 
information  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U,S.C.  Chapter  35). 

The  Notice  lists  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal:  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal;  (6)  how  frequently  information 
submissions  will  be  required:  (7)  an 
estimate  of  the  total  number  of  hours 
needed  to  prepare  the  information 
submission;  (8)  whether  the  proposal  is 
new,  an  extension,  reinstatement,  or 
revision  of  an  information  collection 
requirement;  and  (9)  the  names  and 
telephone  numbers  of  an  agency  official 
familiar  with  the  proposal  and  of  the 
OMB  Desk  Officer  for  the  Department. 

Copies  of  the  proposed  forms  and 
other  available  documents  submitted  to 
OMB  may  be  obtained  from  David  S. 
Cristy,  Reports  Management  Officer  for 
the  Department.  His  address  and 
telephone  number  are  listed  above. 
Comments  regarding  the  proposal 
should  be  sent  to  the  OMB  Desk  Officer 
at  the  address  listed  above. 

The  proposed  information  collection 
requirement  is  described  as  follows: 

Submission  of  Proposed  Information 
Collection  to  OMB 

Proposal:  Grant  and  Cooperative 
Agreement  Request  for  Application 
and  General  Reporting  Requirements 
for  Grants  and  Cooperative 
Agreement  Recipients 
Office:  Administration 
Description  of  the  Need  for  the 
Information  and  its  Proposed  Use: 
Potential  recipients  respond  to  a 
Request  for  Grant  Application  (RFGA) 
or  Request  for  Cooperative  Agreement 
application  (RFCAA)  in  order  to 
receive  an  award.  All  of  this 
information  is  necessary  in  order  for 
HUD  program  and  grant  officials  to 
evaluate  the  application  and  make  a 
decision  on  who  receives  an  award. 


Form  Number  HUD-274 

Respondents:  Individuals  or 
Households,  State  or  Local 
Governments,  Businesses  or  Other 
For-Profit,  Non-Profit  Institutions,  and 
Small  Businesses  or  Organizations 

Frequency  of  Response:  On  Occasion, 
Quarterly,  and  Annually 

Estimated  Burden  Hours:  32,005 

Status:  Extension 

Contact:  Glady  G.  Gines.  HUD.  (202) 
755-5294.  John  F.  Morrall.  OMB.  (202) 
395-6880 

Authority:  Sec.  3507  of  the  Paperwork 
Reduction  Act.  44  U.S.C.  3507;  Sec,  7(d)  of  the 
Department  of  Mosuing  and  Urban 
Development  Act  42  U.S.C.  3535(d). 

Submission  of  Proposed  Information 
Collection  to  OMB 

Proposal:  Study  of  Smoke  Detector 
Removal  in  Manufactured  Housing 
Fires 

Office:  Housing 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use: 
HUD  is  conducting  a  study  of  the 
impact  of  smoke  detectors  on  fires  in 
manufactured  housing.  The 
Department  is  concerned  over  the 
large  number  of  manufactured  home 
fire  incidents  where  smoke  detectors 
were  reported  as  removed  or  not 
functioning  in  homes  constructed  to 
Federal  standards. 

Form  Number:  None 

Respondents:  State  or  Local 
Governments 

Frequency  of  Response:  Single-time 

Estimated  Burden  Hours:  240 

Status:  New 

Contact:  Stuart  I.  Margulies.  HUD.  (202) 
755-6584.  John  Allison.  OMB.  (202) 
395-6880 

Authority:  Sec.  3507  of  the  Paperwork 
Reduction  Act,  44  US.C,  3507:  Sec,  7(d]  of  the 
Department  of  Housing  and  Urban 
Development  Act.  42  U.S.C.  3535(d). 

Submission  of  Proposed  Information 
Collection  to  OMB 

Proposal:  Request  for  Refund  of  One 
Time  Mortgage  Insurance  Premium 
(OTMIP) 

Office:  Administration 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use:  The 
information  will  be  used  by  the 
Department  to  identify  the  mortgage 
being  refinanced,  terminate  the 
insurance,  verify  entitlement  to  a 
refund  and  compute  the  amount, 
support  disbursement  of  public  funds, 
and  document  payment  instructions 
from  the  mortgagor.  If  the  information 
is  not  received  the  Department  can 
not  expedite  payment  processing. 

Form  Number:  HUD-27034 


Respondents:  Individuals  or  Households 
and  Small  Businesses  Organizations 

Frequency  of  Response:  On  Occasion 

Estimated  Burden  Hours:  12.000 

Status:  Reinstatement 

Contact:  Robert  E,  Wiggins,  HUD,  (202) 
755-8238,  John  Allison,  OMB,  (202) 
395-6880 

Authority:  Sec,  3507  of  the  Paperwork 
Reduction  Act.  44  US.C,  3507;  Sec.  7(d)  of  the 
Department  of  Housing  and  Urban 
Development  Act.  42  US.C  3535(d), 

Submission  of  Proposed  Information 
Collection  to  OMB 

Proposal:  Section  202  Application 
Submission  Requirements 

Office:  Housing 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use: 
This  information  is  needed  to  assist 
HUD  in  determining  applicant 
eligibility  in  developing  housing  for 
the  elderly  and  handicapped.  The 
information  is  used  to  evaluate  an 
applicant's  qualifications  and 
capabilities  so  that  the  Government 
would  be  protected  against  possible 
fraud,  waste,  or  mismanagement  of 
public  funds. 

Form  Number:  HUD-92013 

Respondents:  Businesses  or  Other  For- 
Profit 

Frequency  of  Response:  Annually 

Estimated  Burden  Hours:  97,630 

Status:  Reinstatement 

Contact:  Aretha  M.  Williams,  HUD, 
(202)  755-5866.  John  Allison.  OMB. 
(202)  395-6880 

Authority:  Sec,  3507  of  the  Paperwork 
Reduction  Act,  44  U,S.C,  3507;  Sec.  7(d)  of  the 
Department  of  Housing  and  Urban 
Development  Act,  42  USC,  3535(d). 

Dated:  June  2. 1967. 
John  T.  Murphy, 

Director,  Information  Policy  and  Management 
Division. 
[FR  Doc.  87-13192  Filed  6-»-B7;  8:45  amj 

BIU.ING  COOC  4210-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Secretary 

(AA-€  50-06-4121-09] 

Ulnta-Southwestern  Utah  Regional 
Coal  Team;  Establishment 

1  his  notice  is  published  in  accordance 
with  section  9(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463).  Following  consultation  with  the 
General  Services  Administration,  notice 
is  hereby  given  that  the  Secretary  of  the 
Interior  (Secretary)  is  establishing  a 
regional  coal  team  (RCT)  for  the  Uinta- 


Southwestem  Utah  (Utah  and  Colorado) 
Federal  coal  production  region.  The  RCT 
is  an  independent  subcommittee  of  the 
Federal-State  Coal  Advisory  Board 
renewed  by  the  Secretary  on  October  3, 
1986,  As  such,  the  RCT  will  guide  ail 
phases  of  coal  activity  planning  in  the 
region  and  will  specifically  provide 
advice  to  the  Secretary,  through  the 
Director,  Bureau  of  Land  Management, 
on  regional  coal  leasing  levels  and  on 
Federal  coal  lease  sale  schedules  and 
the  tracts  to  be  offered. 

Further  information  regarding  the 
committee  may  be  obtained  from  the 
Director,  Bureau  of  Land  Management 
(650),  U.S.  Department  of  the  Interior, 
18th  and  C  Streets,  NW„  Washington, 
DC  20240. 

The  certification  of  establishment  is 
published  below. 

Certification 

1  hereby  certify  that  the  establishment 
of  the  Uinta-Southwestem  Utah 
Regional  Coal  Team  is  necessary  and  in 
the  public  interest  in  connection  with 
the  performance  of  duties  imposed  on 
the  Department  of  the  Interior  by  those 
statutory  authorities  listed  in  43  Code  of 
Federal  Regulations  3400,0-3  and  by 
Departmental  policy  for  Federal-State 
cooperation  concerning  the  Federal  coal 
management  program. 
Donald  Paul  Model. 
Secretary  of  the  Interior. 
May  28. 1987. 

|FR  Doc,  87-13203  Filed  6-9-87;  8:45  am  J 
WLUNG  COOE  4310-M-M 


Bureau  of  Land  Management 
INV-060-4321-021 

Battle  Mountain  District  Advisory 
Council  Meeting  in  Tonopah,  NV 

SUMMARY:  Notice  is  hereby  given  in 
accordance  with  Pub,  L,  94-579  and  43 
CFR  Part  1780  that  a  meeting  of  the 
Battle  Mountain  District  Advisory 
Council  will  be  held  on  Tuesday,  July  14, 
1987.  The  meeting  will  convene  at  9:00 
a.m,  in  the  Blue  Room  in  the  Tonopah 
Convention  Center  in  Tonopah.  Nevada. 

SUPPLEMENTAL  INFORMATION:  The 

agenda  for  the  mpeting  will  include: 

1.  Surface  Management, 

a.  Continuation  of  general  discussion. 

b.  Drilling  proposal  in  the  Roberts 
Mountain  WSA. 

2.  Update  on  wild  horse  program. 

3.  Stiener  Creek  Riparian  Management 
Plan. 

The  meetinjj  is  open  to  the  public. 
Interested  persons  may  make  oral 
Statements  between  1:(X)  and  1:30  p.m. 
on  July  14.  1967.  If  you  wish  to  make  an 
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oral  statement,  please  contact  Terry  L, 
Plummer  by  4:30  p.m.  July  10, 1967. 

FOR  FURTHER  INFORMATION  CONTACT: 

Terry  L  Plummer,  District  Manager,  P.O, 
Box  1420.  Battle  Mountain  Nevada  89820 
or  phone  {702J  635-5181. 

Dated:  May  28. 1987. 
Terry  L.  Plummer. 

District  Manager,  BatUe  Mountain,  Nevada. 
[FR  Doc.  87-13195  Filed  6-&-87;  8:45  am] 

BILUMG  COOC  43tO-HC-M 


INV-040-07-4321-12] 

Hearing  To  Discuss  the  Use  of 
Helicopters  and  Motorized  Vehicles  To 
Gather  Wild  Horses 

agency:  Bureau  of  Land  Management, 

Interior, 

action:  Public  hearing  to  discuss  the 
use  of  helicopters  and  motorized 
vehicles  to  gather  wild  horses  during  FY 
87. 

SUMMARY:  In  accordance  with  Pub,  L. 
92-195.  as  amended  by  Pub.  L  94-579 
and  Pub,  L  95-614,  this  notice  sets  forth 
the  public  hearing  date  to  discuss  the 
use  of  helicopters  and  motorized 
vehicles  to  gather  wild  horses  from  the 
Ely  District's  Sand  Springs  Herd 
Management  Area  during  FY  87. 

The  hearing  will  convene  at  2:00  p,m. 
on  Wednesday.  July  15, 1987.  in  the 
Conference  Room  of  the  Ely  District 
BLM  Office,  Pioche  Highway.  Ely, 
Nevada, 

The  hearing  is  open  to  the  public. 
Interested  persons  may  make  oral  or 
written  statements.  Anyone  wishing  to 
make  oral  comments  should  contact 
Robert  E,  Brown.  Ely  District  Wild 
Horse  Specialist,  by  July  10. 1987. 
Written  statements  must  be  received  by 
this  date  also. 

date:  July  15. 1987. 

ADDRESS:  Bureau  of  Land  Management, 
Star  Route  5,  Box  1,  Ely,  Nevada  89301. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  E,  Brown.  (702)  289-4865. 

Dated:  May  29, 1987, 
Kenneth  G,  Walker, 
District  Manager. 
[FR  Doc  87-13196  Filed  6^9-87;  8:45  amJ 

BILUNO  CODE  4310-HC-M 


IA2-020-07-4212-13;  A-22764) 

Public  Land  Exchange;  Mohave 
County,  AZ 

AGENCY:  Bureau  of  Land  Management — 
Interior. 


ACTION;  Notice  of  realty  action — 
exchange,  public  land.  Mohave  County. 
Arizona. 

summary:  The  following  described 
lands  and  interests  therein  have  been 
determined  to  be  suitable  for  disposal 
by  exchange  under  section  206  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976.  43  use.  1716: 

Gila  and  Salt  River  Meridian 

T.  22  N..  R.  19  W.. 
Sec.  24,  all; 
Sec.  26.  all: 
Sec.  36  all. 

Containing  1.920,00  acres,  more  or  less. 

In  exchange  for  these  lands,  the  United 
States  will  acquire  the  following  described 
lands  from  James  E,  and  Lois  M.  Briggs  of 
Tucson,  Arizona: 

Gila  and  Salt  River  Meridian 

T,  23  N,.  R,  19  W., 

Sec,  5,  NVtNVi; 

Sec,  7,  NV4NEy4WVi; 

Sec,  17,  all. 
T,  22  N„  R,  20  W., 

Sec,  13,  SEV4; 

Sec,  25,  all. 
T.  23  N..  R,  19  W.. 

Sec,  29.  all: 

Sec,  31.  all; 

Sec,  33,  all. 

Containing  3.920,00  acres,  more  or  less. 

The  public  land  to  be  transferred  will 
be  subject  to  the  following  terms  and 
conditions: 

1,  Reservations  to  the  United  States: 
a).  Right-of-way  for  ditches  and  canals 
pursuant  to  the  Act  of  August  30, 1890; 
and  b),  all  the  oil  and  gas  and  with  it  the 
right  to  prospect  for.  mine,  and  remove 
same  (except  sec.  36). 

2.  Subject  to:  a),  rights-of-way  to  the 
Mohave  County  Board  of  Supervisors 
for  road  purposes  (A-19235,  A-19236,  A- 
19237.  A-19238;  sec.  36  only);  b).  right-of- 
way  to  Citizens  Utilities  Rural  for  buried 
telephone  cable  and  road  purposes  (A- 
11509,  A-19990);  c),  right-of-way  to 
American  Telephone  and  Telegraph 
Company  for  buried  telephone  caljle 
purposes  (AR-033346;  sec,  36  only);  d). 
reservation  of  all  mineral  to  State  of 
Arizona  (sec,  36  only);  and  e). 
restrictions  that  may  be  imposed  by  the 
Mohave  County  Board  of  Supervisors  in 
accordance  with  county  floodplain 
regulations  established  under  Resolution 
No,  84-10  adopted  on  December  3. 1984. 

Private  lands  to  be  acquired  by  the 
United  States  will  be  subject  to  the 
following  reservations: 

1,  All  minerals  to  the  Santa  Fe  Pacific 
Railroad  Company  together  with  the 
right  to  prospect  for,  mine,  and  remove 
same  (except  sec,  13.  SE'A), 

The  purpose  of  the  exchange  is  to 
consolidate  federal  land  to  facilitate 


UM  I 


22C06 
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resource  management  in  range,  wildlife 
and  recreation  and  to  dispose  of 
isolated,  difficult  to  manage  land  with 
speculative  development  potential. 

Publication  of  this  Notice  will 
segregate  the  subject  lands  from  all 
appropriations  under  the  public  land 
laws,  including  the  mining  laws,  but  not 
mineral  leasing  laws.  This  segregation 
will  terminate  upon  the  issuance  of  a 
deed  or  patent  or  two  years  from  the 
date  of  publication  of  this  Notice  in  the 
Federal  Register  or  upon  publication  of  a 
Notice  of  Termination. 

Detailed  information  concerning  this 
exchange  can  be  obtained  from  the 
Kingman  Resource  Area  Office,  2475 
Beverly  Avenue,  Kingman,  Arizona 
86401.  For  a  period  of  forty-five  (45) 
days  from  the  date  of  publication  of  this 
Notice  in  the  Federal  Register,  interested 
parties  may  submit  comments  to  the 
District  Manager.  Phoenix  District 
Office,  2015  West  Deer  Valley  Road, 
Phoenix,  Arizona  85027.  Any  adverse 
comments  will  be  evaluated  by  the  State 
Director  who  may  sustain,  vacate,  or 
modify  this  realty  action.  In  the  absence 
of  any  objections,  this  realty  action  will 
become  the  final  determination  of  the 
Department  of  the  Interior. 

Dated:  |une  1,  1987. 
Henri  R.  Bisson, 

District  Manager. 

|FR  Doc.  87-13157  Filed  6-9-87;  8:45  am] 

BIUJNG  CODE  431fr-32-M 

INV-03(M)7-4212-14;  N-428281 

Realty  Action;  Competitive  Sale  of 
Public  l^nd  In  Douglas  County,  NV 

The  following  described  land, 
comprising  approximately  296.875  acres, 
has  been  examined  and  identified  as 
suitable  for  sale  under  section  203  of  the 
Federal  Land  Policy  and  Management 
Act  of  October  21, 1976  [90  Stat.  2750), 
43  U.S.C.  1713: 

Mount  Diablo  Meridian,  Nevada 

T.  13  N..  R.  Z\  K.. 

Sec.  32:  S'/2NEV4.  S'/^NM2NEy4. 
NW'ANW'ANE'A.  WWiNEV«NWy«NEy4. 
WV4E'/iW'/iE'/iNEV4NWV4NEV4. 
Wy2WVjE',<jNEV4NWV4NE'/4, 
NEViNWA,  NV2SEy4,  SE'/4SEy4 

The  land  will  be  offered  at  the 
appraised  fair  market  value  through  a 
sealed  bid  only  method  of  bidding.  The 
date  for  submitting  bids  and  the  sale 
procedures,  including  the  number  of 
parcels  and  parcel  sizes,  and  appraised 
value  will  be  available  to  the  public  in  a 
sale  brochure. 

The  land  is  being  offered  for  sale 
because  it  is  not  needed  for  any  federal 
purpose  and  has  more  value  in  private 


ownership  because  of  its  potential  for 
suburban  or  residential  development. 
The  sale  is  consistent  with  Bureau  and 
local  planning. 

Patents,  if  and  when  issued,  will 
contain  the  following  reservations  to  the 
United  States: 

1.  Rights-of-way  thereon  for  ditches 
and  canals  constructed  by  the  authority 
of  the  United  States;  Act  of  August  30 
1890,  26  Stat.  391;  43  U.S.C.  945. 

The  patents  will  also  be  subject  to: 

1.  Easements,  not  exceeding  30  feet  in 
width,  for  roadway  and  public  utility 
purposes. 

2.  Easements  for  drainage  controls  in 
accordance  with  Douglas  County 
planning. 

3.  Those  rights  for  access  road 
purposes  granted  to  Douglas  County,  its 
successors  and  assigns,  by  Right-of-Way 
N-31504  under  the  authority  of  the  Act 
of  October  21. 1976. 

The  mineral  estates  will  be  conveyed 
simultaneously  with  the  surface  estates. 
A  bid  will  constitute  an  appUcation  to 
purchase  the  mineral  estate. 

Detailed  information  concerning  the 
sale  is  available  for  review  at  the 
Carson  City  District  Office. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  land  described 
above  will  be  segregated  from  all  forms 
of  nondiscretionary  appropriation  under 
the  public  land  laws,  including  the 
mining  laws.  The  segregative  effect  of 
this  notice  of  realty  action  shall 
terminate  upon  issuance  of  patent  or 
other  document  of  conveyance  to  such 
land,  upon  publication  in  the  Federal 
Register  of  a  termination  of  the 
segregation  or  270  days  from  the  date  of 
publication,  whichever  occurs  first. 

The  land  will  be  offered  no  earlier 
than  60  days  after  the  date  of  this  notice. 
For  a  period  of  45  days  after  the  date  of 
this  notice,  interested  parties  may 
submit  comments  to  the  Bureau  of  Land 
Management,  Carson  City  District 
Office,  1535  Hot  Springs  Road.  Suite  300, 
Carson  City,  Nevada  89701.  Any  adverse 
comments  will  be  evaluated  by  the 
District  Manager.  The  Nevada  State 
Director,  Bureau  of  Land  Management, 
may  vacate  or  modify  this  realty  action 
and  issue  a  final  determination.  In  the 
absence  of  any  action  by  the  State 
Director,  this  realty  action  will  become 
the  final  determination  of  the 
Department  of  the  Interior. 

If  the  land  is  not  sold  at  the  first 
offering,  sealed  bids  will  be  accepted  at 
the  Carson  City  District  Office  during 
business  hours  (7:30  am  to  4:15  pm) 
every  Wednesday  following  the  date  of 
the  sale  until  the  land  is  sold  or 
withdrawn  from  sale. 


Dated  this  29th  day  of  May  1987. 
Norman  L  Murray, 
Acting,  District  Manager.  Carson  City 
District. 
[FR  Doc.  87-13155  Filed  6-9-87:  8:45  am) 

MLUNG  CODE  4310-H&4I 

[NV-040-07-4212-11;  N-44S12) 

Realty  Action;  Lease/Pi.Tchiase  for 
Recreation  and  Public  Purposes,  Wtiite 
Pine  County,  NV 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

action:  Notice  of  Realty  Action. 
Recreation  and  Public  Purpose  Lease/ 
Purchase,  White  Pine  County. 

SUMMARY:  The  following  described 
public  land,  located  approximately  1 
mile  south  of  the  town  of  Baker  in  White 
Pine  County.  Nevada,  has  been 
identified  and  examined  and  will  be 
classified  as  suitable  for  lease/purchase 
under  the  Recreation  and  Public  Purpose 
Act,  as  amended  (43.  U.S.C.  869  et.  seq.). 
The  lands  will  not  be  offered  for  lease/ 
purchase  until  at  least  60  days  after  the 
ddte  of  publication  of  this  notice  in  the 
Federal  Register. 

Mount  Diablo  Meridian,  Nevada 

T  13  N..  R.  70  E., 

Sec.  21.  SEy4SEy4SEy4NEy4 

This  parcel  of  land  contains  approximately 
2.5  acres. 

White  Pine  County  plans  to  establish 
a  cemetery  site  for  the  community  of 
Baker.  The  lease  and/or  patent,  when 
issued,  will  be  subject  to  the  provisions 
of  the  Recreation  and  Public  Purpose 
Act  and  applicable  regulations  of  the 
Secretary  of  the  Interior,  and  will 
contain  the  following  reservations  to  the 
United  States. 

1.  A  right-of-way  thereon  for  ditches 
and  canals  constructed  by  the  authority 
of  the  United  States,  Act  of  August  30, 
1890,  26  Stat.  391,  43  U.S.C.  945. 

2.  All  minerals  shall  be  reserved  to  the 
United  States,  together  with  the  right  to 
prospect  for,  mine,  and  remove  such 
deposits  from  the  same  under  applicable 
law  and  such  regulations  as  the 
Secretary  of  the  Interior  may  prescribe. 

The  lease/purchase  will  be  subject  to 
any  prior  and  existing  rights. 

There  will  be  no  reduction  of  AUM's 
from  the  grazing  allotment  due  to  this 
action, 

The  land  is  not  required  for  any 
federal  purpose.  The  lease/purchase  is 
consistent  with  the  county  and  Bureau 
land  use  planning  for  this  area. 

Detailed  information  concerning  this 
action  is  available  for  review  at  the 


office  of  the  Bureau  of  Land 
Management,  Ely  District.  Ely,  Nevada. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  above  described 
land  vk'ill  be  segregated  from  all  forms  of 
appropriation  under  the  public  land 
laws,  including  the  genera!  mining  laws, 
except  for  recreation  and  public 
purposes  and  leasing  under  the  mineral 
leasing  laws. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  District 
Manager,  Ely  District,  Star  Route  5,  Box 
1,  Ely,  Nevada  89301.  Any  adverse 
comments  will  be  reviewed  by  the  State 
Director.  In  the  absence  of  comments, 
the  classification  of  the  land  described 
in  this  notice  will  become  effective  60 
days  from  the  date  of  publication  in  the 
Federal  Register. 

Dated:  May  28.  1987. 
Kenneth  G.  Walker, 

District  Manager. 

|FR  Doc.  87-13197  Filed  6-9-87:  8:45  am) 

BILUNG  CODE  4310-HdM 
l(OR-010-07-4212-21-GP7-199)J 

Notice  Of  Realty  Action; 
Noncompetitive  Permit  or  Lease  of 
Public  Land  in  Lake  County,  OR 

The  following  described  parcels  of 
public  land  are  being  considered  for 
permit  or  lease  under  section  302  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976,  (43  U.S.C.  1732),  at  not  less 
than  fair  market  value: 

Parcel  1 

T.  27  S.,  R.  19  E.,  W.M.,  Oregon 

Section  20:  NEy4NWy4. 

Approximately  15  acres  within. 

Parcel  2 

T.  27  S..  R.  19  E.,  W.M.,  Oregon 
Section  29:  NEy4SEy4. 
40  acres. 

Parcels 

T.  28  S.,  R.  16  E.,  W.M.,  Oregon 
Section  18:  NE1/4SW1/4. 
Approximately  14  acres  within. 

The  purpose  of  the  permits  or  leases 
would  be  to  authorize  the  existing 
agricultural  use  on  parcels  #1  and  3,  and 
occupancy  use  on  parcel  *2.  Since  the 
private  improvements  presently  exist  on 
the  subject  parcels,  the  land  will  not  be 
offered  for  permit  or  lease  through 
competitive  bidding.  Parcels  »1  and  3, 
currently  under  agricultural  use,  are 
irrigated  by  circular  center  pivot  system 
and  cultivated  to  alfalfa  hay.  The 
occupied  parcel  «2  presently  contains  a 
mobile  home,  small  shed,  a  water 
holding  tank  and  a  series  of  animal 


pens,  corrals  and  livestock  feeding 
stanchions.  The  improvements  were 
originally  placed  on  public  land  in 
trespass  when  the  original  owners  of  the 
improvements  mistakenly  assumed  the 
lands  to  be  their  own. 

Parcels  »1,  2,  and  3  are  being 
considered  initially  for  authorization  by 
permit  to  the  ZX  Land  and  Cattle 
Company  of  P.O.  Box  7,  Paisley,  Oregon 
97636.  The  permits  would  be  issued  for  a 
term  not  to  exceed  three  (3)  years  and 
would  be  renewable  not  to  exceed  an 
additional  three  (3)  year  term.  The 
permits  are  intended  to  be  utilized  for 
interim  authorization  until  a  future 
determination  concerning  long-term 
lease  or  sale  suitability  can  be  made. 
The  Bureau  of  Land  Management  will 
review  the  permit  or  lease  proposals  in 
accordance  with  the  National 
Environmental  Policy  Act  to  access 
impacts  and  determine  compatibility 
with  land  use  plans  for  the  area. 

Information  regarding  these  proposals 
can  be  reviewed  in  the  Bureau  of  Land 
Management.  High  Desert  Resource 
Area  Office,  1000  South  9th  Street, 
Lakeview,  Oregon  97630,  telephone  (503) 
947-2177. 

For  a  period  of  forty-five  (45)  days 
from  the  date  of  publication  interested 
parties  may  submit  comments  to  the 
District  Manager,  Bureau  of  Land 
Management  at  the  above  address.  Any 
adverse  comments  will  be  evaluated  by 
the  District  Manager,  who  may  vacate  or 
modify  this  notice  of  realty  action 
accordingly. 

Dated:  May  27, 1987. 
Dick  Harlow, 

Associate  District  Manager. 
[FR  Doc.  87-13259  Filed  6-9-87;  8:45  am) 

BtLLING  CODE  4310-33-M 


lCO-942-06-4520-12] 

Colorado:  Filing  of  Plats  of  Survey 

[una  1.  1987. 

The  plats  of  survey  of  the  following 
described  land  will  be  officially  filed  in 
the  Colorado  State  Office.  Bureau  of 
Land  Management,  Lakewood, 
Colorado,  effective  10:00  A.M..  June  1, 
1987. 

The  supplemental  plat  showing  the 
correct  corner  numbers  of  Mineral 
Survey  No.  348.  the  correct  position  of 
Mineral  Survey  No.  1663.  Bloated 
Bondholder  Lode,  an  additional 
breakdown  distance  on  the 
subdivisional  line  between  sections  4 
and  5,  and  creates  lots  38  and  39  in 
section  5,  T.  4  S.,  R.  74  W.,  Sixth 
Principal  Meridian,  Colorado  was 
accepted  May  21, 1987. 


The  plat  representing  the  dependent 
resurvey  of  a  portion  of  the 
subdivisional  lines  and  certain  claim 
lines,  T.  6  N.,  R.  98  W.,  Sixth  Principal 
Meridian.  Colorado.  Group  No.  778.  was 
accepted  May  13, 1987. 

The  plat  representing  the  dependent 
resurvey  of  portions  of  the  south 
boundary  and  Mineral  Survey  No.  13355, 
Alkayo  Tunnel  No.  1  Lode;  the 
corrective  dependent  resurvey  of 
portions  of  the  south  boundary  and 
subdivisional  lines,  and  Mineral  Survey 
No.  13355,  Alkayo  Tunnel  No.  1  Lode,  T. 
14  S.,  R.  67  W.,  Sixth  Principal  Meridian, 
Colorado,  Group  No.  831.  was  accepted 
May  19, 1987. 

These  surveys  were  executed  to  meet 
certain  administrative  needs  of  this 
Bureau. 

The  plat  representing  the  dependent 
resurvey  of  a  portion  of  the 
subdivisional  lines,  T.  11  N.,  R.  77  W.. 
Sixth  Principal  Meridian,  Colorado, 
Group  No.  816,  was  accepted  May  15, 
1987. 

The  plat  representing  the  dependent 
resurvey  of  a  portion  of  the 
subdivisional  lines,  T.  3  N.,  R.  76  W., 
Sixth  Principal  Meridian,  Colorado, 
Group  No.  823,  was  accepted  May  15, 
1987. 

These  surveys  were  executed  to  meet 
certain  administrative  needs  of  the  U.  S. 
Forest  Service. 

All  inquiries  about  this  land  should  be 
sent  to  the  Colorado  State  Office, 
Bureau  of  Land  Management,  2850 
Youngfield  Street,  Lakewood.  Colorado 
80215. 

Jack  A.  Eaves, 

Chief  Cadastral  Surveyor  for  Colorado. 
[FR  Doc.  87-13156  Filed  6-9-«7;  8:45  am) 


BILLING  CODE  4310-JB-M 


IOR-943-07-4520-10:  GP7-205;  6-00151- 
GP71 

Filing  of  Plats  of  Survey:  Oregon/ 
Washiington 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Notice. 

summary:  The  plats  of  survey  of  the 
following  described  lands  have  been 
officially  filed  in  the  Oregon  Slate 
Office,  Portland,  Oregon  on  the  dates 
hereinafter  stated: 

Willamette  Meridian 

Oregon 

T.  37  S.,  R.  3  W. 
T.  37  S..  R.  4  W. 


U  M  I 
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The  above-listed  plals  were  accepted 
February  13.  1987  and  officmJly  fiied 
February  25,  1987. 
T.  21  a.  R.  6  W. 
T.  22  S.,  R.  10  E. 

The  above-listed  plats  were  accepted 
February  2a  1987  and  ofFiclally  fkled 
February  25, 1987. 

T.  16  S.,  R.  7  W.,  accepted  March  2(X  1987 
and  offically  filed  April  8. 1987. 
T.  40  S..  R.  12  E. 
T.  40  S.,  R.  13  E. 

The  above-listed  plats  were  accepted 
March  13, 1987  and  officially  fUed  April  13, 
1987. 

T  29S.,  R.  12W. 
T  30S..  R.  12W, 

The  above-listed  plats  were  accepted  April 
10. 1987  and  orficiaily  filed  April  13. 1987. 

Washington 

T.  30  N,.  R.  7  W. 

T.  37  N..  R.  34  E. 

The  above-listed  plats  were  accepted 
February  27, 1987  and  officially  filed  March 
10, 1987. 

T.  26  N..  R.  2  E.,  accepted  March  20. 1987 
and  officially  filed  April  &  1987. 

The  above  listed  plats  represent 
dependent  resurvey.  metes  and  bounds 
survey,  completion  survey  and 
subdivision.s 
FOR  FURTHER  INFORIMATION  CONTACT: 

Bureau  of  Land  Management,  825  N£. 

Multnomah  Street.  P.O.  Box  2965, 

Portland.  OR  97208. 

B.  LaVelle  Black. 

Chief,  Branch  of  Lands  and  Minerals 

Operations. 

[FR  Doc.  87-13158  Filed  8-9-87;  8:45  am} 

BILLING  COOC  4310-33-M 


Minerals  Management  Service 

Information  CoMection  Submitted  for 

Review 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  Copies  of  the 
proposed  information  collection 
requirement  and  related  forms  and 
explanatory  material  may  be  obtained 
by  contacting  |eane  Kalas  at  303-231- 
3046.  Comments  and  suggestions  on  the 
requirement  should  be  made  directly  to 
the  Bureau  Clearance  Officer  at  the 
telephone  number  listed  below  and  to 
the  Office  of  Management  and  Budget 
Interior  Department  Desk  Officer. 
Washington.  DC  20503.  telephone  202- 
395-7340. 

Title:  Production  Accounting  and 
Auditing  System  Reports  on  Solid 
Minerals. 

Abstract:  Production  Accounting  and 
Auditing  System  (PAAS)  information  is 


needed  to  provide  comprehensive 
production  and  disposition  data  on  solid 
minerals  produced  from  Federal  and 
Indian  leasf^s  The  data  collected  from 
lease  and  mine  operators  will  be  used  to 
monitor  production  and  check  reported 
disposition  against  royalties.  Data  will 
also  be  used  for  audits  The  monitoring 
function  will  enable  MMS  to  verify  that 
proper  royalties  are  being  received  for 
minerals  produced  from  Federal  and 
Indian  land. 

Bureau  Form  Numbers:  MMS-4050. 
MMS-4059A  and  B.  MMS-40eOA  and  B. 

Frequency:  Intermittently,  monthly, 
quarterly. 

Description  of  Respondents: 
companies  producing  and  processing 
solid  minerals  from  Federal  ar>d  Indian 
leases. 

Annual  Responses:  2.220. 

Annual  Burden  Hours:  2.240. 

Bureau  Clearance  Officer:  Dorothy 
Christopher,  703-^35-6213. 

Dated:  April  27,  1987. 
Donald  A.  Panella. 

Associate  Director  for  Royalty  Management 
[FR  Doc.  87-13260  Filed  6-9-87;  8:45  am] 

BILLING  COD€  4310-Mn-M 


Outer  Continental  Stielf  Developn^nt 
Operations  Coordination  Document; 
ODECO  Oil  &  Gas  Co. 

agency:  Minerals  Management  5>ervice. 
ACTION:  Notice  of  the  receipt  of  a 
proposed  development  operations 
coordination  document  (DOCD). 

summary:  Notice  is  hereby  given  that 
ODFCO  Oil  &  Gas  Company  has 
submitted  a  DOCD  describing  the 
activities  it  proposes  to  conduct  on 
Lease  OCS  044.  Block  89.  Lease  OCS 

0228.  Block  93  (portion),  Lease  OCS 

0229,  Block  90  (portion).  Eugene  Island 
Area,  offshore  Louisiana.  Proposed 
plans  for  the  above  area  provide  for  the 
development  and  production  of 
hydrocarbons  with  support  activities  to 
be  conducted  from  onshore  bases 
located  at  Dulac  and  Houma.  Louisiana. 
DATE:  The  subject  DOCD  was  deemed 
submitted  on  June  2. 1987. 

ADDRESS:  A  copy  of  the  subject  DOCD 
is  available  for  public  review  at  the 
Public  Information  Office,  Gulf  of 
Mexico  OCS  Region.  Minerals 
Management  Service,  1201  Elmwood 
Park  Boulevard.  Room  114.  New 
Orleans.  Louisiana  (Office  Hours:  8  a.m. 
to  4:30  p.m.,  Mnnii.iy  throiieh  Friday). 
FOR  FURT>IER  INFORMATION  CONTACT: 
Michael  ].  Tolbert;  Minerals 
Management  Service,  Gulf  of  Mexico 
OCS  Region.  Field  Operations.  Plans, 
Platform  and  Pipeline  Section. 


Exploration/Development  Plans  Unit; 
Telephone  (.^04)  736-2H87. 
SUPPLEMENTARY  INFORMATIOM:  The 
purpose  of  this  .Notice  is  lo  inform  the 
public,  pursuant  lo  sec.  25  of  the  OCS 
Lands  Act  Amendments  of  1978.  that  the 
Minerals  Managemtnt  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  States,  executives  of  affected 
local  governments,  and  other  interested 
parbes  became  effective  December  13, 
1979  (44  FR  53685).  Those  practices  and 
procedures  are  set  out  in  revised 
§  250.34  of  Title  30  of  the  CFR. 

Dated:  )une  3.  1987. 
).  Rogers  Pearcy, 

Regional  Director.  CulfofMexrcdOCS 
Region. 
[FR  Doc.  87-13153  Filed  6-ft-«7;  8.^  am) 

BILUMS  COOC  4310-MB-M 

Outer  Continental  Shelf  Development 
Operations  Coordination  Document; 
Union  Exploration  Partners,  Ltd. 

AGENCY:  Minerals  Management  Service. 
ACTION:  Notice  of  the  Receipt  of  a 
Proposed  Development  Operations 
Coordination  Document  (DOCD). 

SUMMARY:  Notice  is  hereby  given  that 
Union  Exploration  Partners.  Ltd.  has 
submitted  a  DOCD  describing  the 
activities  it  proposes  to  conduct  on 
Leases  OCS  0205  and  0341,  Blocks  3« 
(portion)  and  39  (portion),  respectively, 
Vermilion  Area,  offshore  Louisiana. 
Proposed  plans  for  the  above  area 
provide  for  the  development  and 
production  of  hydrocarbons  with 
support  activities  to  be  conducted  from 
an  onshore  base  located  at  Intracoastal 
City,  Louisiana. 

DATE:  The  subject  DOCD  was  deemed 
submitted  on  June  2,  1987. 
ADDRESS:  A  copy  of  the  subject  DOCD 
is  available  for  public  review  at  the 
Public  Information  Office,  Gulf  of 
Mexico  OCS  Region,  Minerals 
Management  Service,  1201  Elmwood 
Park  Boulevard.  Room  114.  New 
Orleans.  Louisiana  (Office  Hours:  8  a.m. 
to  4:30  p  m..  Monday  through  Fniiay). 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  j.  Tolbert;  Minerals 
Management  Service,  Gulf  of  Mexico 
OCS  Region,  Field  Operations,  Plans. 
Platform  and  Pipeline  Section. 
Exploration/Development  Plans  Unit; 
Telephone  (504)  736.2867  . 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  this  Notice  is  lo  inform  the 


public,  pursuant  to  sec.  25  of  the  OCS 
Lands  Act  Amendments  of  1978.  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  States,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  December  13. 
1979  (44  FR  53685).  Those  practices  and 
procedures  are  set  out  in  revised 
§  250.34  of  Title  30  of  the  CFR. 

Dated;  (una  3. 1987. 
|.  Rogers  Pearcy, 

Regional  Director.  Gulf  of  Mexico  OCS 
Region. 

[FR  Doc.  87-13154  Filed  6-9-87;  8:45  am) 

BILUNO  COOE  4310-MR-M 


National  Park  Service 

Intention  to  Negotiate  Concession 
Contract 

Pursuant  lo  the  provisions  of  section  5 
of  the  Act  of  October  9, 1965  (79  Stat. 
969;  16  U.S.C.  20),  public  notice  is  hereby 
given  that  sixty  (60)  days  after  the  date 
of  publication  of  this  notice,  the 
Department  of  the  Interior,  through  the 
Director  of  the  National  Park  Service, 
proposes  to  negotiate  a  concession 
contract  with  Cape  Hatteras  Fishing 
Pier,  Inc..  authorizing  it  to  continue  to 
provide  a  fishing  pier  and  pier  house 
and  related  facilities  and  services  for 
the  public  within  Cape  Hatteras 
National  Seashore  for  a  period  of  five  (5) 
years  from  January  1,  1988.  through 
December  31,  1992. 

This  contract  renewal  has  been 
determined  to  be  categorically  excluded 
from  the  procedural  provisions  of  the 
National  Environmental  Policy  Act  and 
no  environmental  document  will  be 
prepared. 

The  foregoing  concessioner  has 
performed  its  obligations  to  the 
satisfaction  of  the  Secretary  under  an 
exising  contract  which  expires  by 
limitation  of  time  on  December  31, 1987. 
and  therefore,  pursuant  to  the  Act  of 
October  9. 1965,  as  cited  above,  is 
entitled  to  be  given  preference  in  the 
renewal  of  the  contract  and  in  the 
negotiation  of  a  new  contract  as  defined 
in  36  CFR  51.5. 

The  Secretary  will  consider  and 
evaluate  all  proposals  received  as  a 
result  of  this  notice.  Any  proposal, 
including  that  of  the  existing 
concessioner,  must  be  postmarked  or 
hand-delivered  on  or  before  the  sixtieth 


(60th)  day  following  publication  of  this 
notice  lo  be  considered  and  evaluated. 
Interested  parties  should  contact  the 
Regional  Director,  Southeast  Region.  75 
Spring  Street.  SW..  Atlanta  Georgia, 
30303,  for  information  as  to  the 
requirements  of  the  proposed  contract. 
C.W.  Ogle. 

Acting  Regional  Director.  Southeast  Region. 
[FR  Doc.  87-13164  Filed  fr-9-87;  8:45  am] 
BILLING  CODE  4310-70-M 


INTERNATIONAL  TRADE 
COMMISSION 

(investigation  No.  337-TA-251] 

Certain  Electronic  Chromatogram 
Analyzers,  Commission  Decision  to 
Review  Portions  of  Initial 
Determination;  Schedule  for  Filing 
Written  Submissions  on  Remedy,  the 
Public  Interest,  and  Bonding 

agency:  International  Trade 
Commission. 

action:  The  U.S.  International  Trade 
Commission  has  determined  to  review 
portions  of  an  initial  determination  (ID) 
finding  no  violation  of  section  337  in  the 
above-captioned  investigation.  The 
portions  of  the  ID  that  will  be  reviewed 
are  the  presiding  administrative  law 
judge's  (ALJ's)  determination  regarding 
patent  validity  under  35  U.S.C.  103 
(obviousness),  infringement,  and  the 
existence  of  a  domestic  industry.  The 
parties  to  the  investigation  and 
interested  government  agencies  are 
requested  to  file  written  submissions  on 
the  issues  of  remedy,  the  public  interest, 
and  bonding.  No  submissions 
concerning  the  issues  under  review  will 
be  accepted.  Comments  from  other 
interested  persons  will  be  accepted  on 
the  issues  of  remedy,  the  public  interest, 
and  bonding. 


FOR  FURTHER  INFORMATION  CONTACT: 

Jean  H.  Jackson.  Esq.,  Office  of  the 
General  Counsel,  U.S.  International 
Trade  Commission,  701  E  Street,  NW., 
Washington.  DC  20436,  telephone  202- 
523-1693. 

summary:  On  April  9. 1987.  the  ALJ 
issued  an  ID  finding  that  there  is  no 
violations  of  section  337  of  the  Tariff 
Act  of  1930  (19  U.S.C.  1337)  in  the 
importation  and  sale  of  certain 
electronic  chromatogram  analyzers. 
Complaint  and  the  Commission 
investigative  attorneys  (lAs)  filed 
petitions  for  review  of  the  ID,  and 
respondents,  complainant,  and  the  lAs 
filed  responses.  No  agency  comments 
were  received. 

Having  examined  the  record  in  this 
investigation,  including  the  ID  of  the 


ALJ.  the  petitions  for  review  and  the 
responses  thereto,  the  Commission  has 
determined  to  review  portions  of  the  ID. 
Specifically,  the  Commission  has 
decided  that  the  following  issues 
warrant  review: 

1.  Whether  the  claims  at  issue  of  U.S. 
Letters  Patent  4.019.057  are  invalid  as 
obvious  under  35  U.S.C.  103; 

2.  Whether  the  claims  at  issue  of  U.S. 
Letters  Patent  4.019,057  are  infringed  by 
respondents'  chromatogram  analyzers; 

3.  Whether  complainant's 
chromatogram  analyzers  are  made  in 
accordance  with  the  patent  issue  (i.e., 
whether  a  domestic  industrv  exists). 

No  other  issues  will  be  reviewed. 
SUPPl^MENTARY  INFORMATION:  If  the 

Commission  finds  that  a  violation  of 
section  337  has  occurred,  it  may  issue  (1) 
an  order  which  could  result  in  the 
exclusion  of  the  subject  articles  from 
entry  info  the  United  States  and/or  (2) 
cease  and  desist  orders  which  could 
result  in  respondents  being  required  to 
cease  and  desist  from  engaging  in  unfair 
acts  in  the  importation  and  sale  of  such 
articles.  Accordingly,  the  Commission  is 
interested  in  receiving  written 
submissions  which  address  the  form  of 
relief  if  any.  which  should  be  ordered. 

If  the  Commission  concludes  that  a 
violation  of  section  337  has  occurred 
and  contemplates  some  form  of  rehef,  it 
must  consider  the  effect  of  that  relief 
upon  the  public  health  and  welfare, 
competitive  conditions  in  the  U.S. 
economy,  the  U.S.  productions  of 
articles  which  are  like  or  directly 
competitive  with  those  that  are  subject 
to  investigation,  and  U.S.  consumers. 
The  Commission  is  therefore  interested 
in  receiving  written  submissions 
concerning  the  effect,  if  any,  that 
granting  relief  would  have  on  the  public 
interest. 

If  the  Commission  finds  that  a 
violation  of  section  337  has  occurred 
and  orders  some  form  of  relief  the 
President  has  60  days  to  approve  or 
disapprove  the  Commission's  action. 
During  this  period,  the  subject  articles 
would  be  entitled  to  enter  the  United 
States  under  a  bond  in  an  amount 
determined  by  the  Commission  and 
prescribed  by  the  Secretary  of  the 
Treasury.  The  Commission  is  therefore 
interested  in  receiving  written 
submissions  concerning  the  amount  of 
the  bond  which  should  be  imposed. 

Written  Submissions:  The  parties  to 
the  investigation  and  interested 
government  agencies  are  requested  to 
file  written  submissions  on  the  issues  of 
remedy,  the  public  interest,  and 
bonding.  Complainant  and  the 
Commission  investigative  attorneys  are 
also  requested  to  submit  a  proposed 
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remedial  order(s)  for  the  Commission't 
consideration.  Written  submissions  on 
the  issues  of  remedy,  the  public  interest, 
and  bonding  must  be  Tiled  no  later  than 
the  close  of  business  on  |une  9. 1987. 
Reply  submission  must  be  filed  no  later 
than  the  close  of  business  on  June  16. 
1987.  Persons  other  than  the  parlies  and 
government  agencies  may  file  written 
submissions  addressing  the  issue  of 
remedy,  the  public  interest,  and 
bunding.  Such  submissions  must  be  filed 
not  later  than  the  close  of  business  on 
]une  16, 1987.  No  further  submissions 
will  be  permitted. 

Ccjmmission  Hearing:  The 
Commission  does  not  plan  to  hold  a 
public  hearing  in  connection  with  final 
disposition  of  this  investigation. 

Additional  Information:  Persons 
submitting  written  submissions  must  file 
the  original  document  and  14  true  copies 
thereof  with  the  Office  of  the  Secretary 
on  or  before  the  deadlines  stated  below. 
Any  person  desiring  to  submit  a 
document  (or  a  portion  thereof)  to  the 
Commission  in  confidence  must  request 
confidential  treatment  unless  the 
information  has  already  been  granted 
such  treatment  by  the  ALJ.  All  such 
requests  should  be  directed  to  the 
Secretary  to  the  Commission  and  must 
include  a  statement  of  the  reasons  why 
the  Commission  should  grant  such 
treatment.  Documents  containing 
confidential  information  approved  by 
the  Commission  for  confidential 
treatment  will  be  treated  accordingly. 
All  nonconfidential  written  submissions 
will  be  available  for  public  inspection  at 
the  Secretary's  Office. 

This  actions  is  taken  under  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1337)  and  Commission 
rule  \  210.54  (19  CFR  210.54). 

Notice  of  this  investigation  was 
published  in  the  Federal  Register  of  July 
9,  1986  (51  FR  24945-46). 

Copies  of  the  nonconfidential  version 
of  the  ID  and  all  other  nonconfidential 
documents  filed  in  connection  with  this 
investigation  are  available  for 
inspection  during  official  business  hours 
(8:45  a.m.  to  5:15  p.m.)  in  the  Office  of 
the  Secretary,  U.S.  International  Trade 
Commission.  701  E  Street,  NW.. 
Washington.  DC  20436.  telephone  202- 
523-0161.  Hearing  impaired  individuals 
are  advised  that  information  on  this 
matter  can  be  obtained  by  contacting 
the  Commission  TDD  terminal  on  202- 
724-0002. 

By  order  of  the  Commission. 

Issued:  [una  3. 1987 
Kenneth  R.  Mason, 
Secretary. 
|FR  Doc.  87-13187  Filed  6-0-87;  8:4&  am) 

BILLING  coot   7O20-02-M 


(InvestJgatton  No.  731-TA-371  (Fkwl)) 

Fabric  and  Expanded  Neoprene 
Laminate  From  Taiwan 

agency:  United  States  International 
Trade  Commission. 
action:  Institution  of  a  final 
antidumpmg  investigation  and 
scheduling  of  a  hearing  to  be  held  in 
connection  with  the  investigation. 

summary:  The  Commission  hereby  gives 
notice  of  the  institution  of  final 
antidumping  investigation  No.  731-TA- 
371  (Final)  under  section  735(b)  of  the 
Tariff  Act  of  1930  (19  U.S.C.  1673d(b))  to 
determine  whether  an  industry  in  the 
United  States  is  materially  injured,  or  is 
threatened  with  material  injury,  or  the 
establishment  of  an  industry  in  the 
United  States  is  materially  retarded,  by 
reason  of  imports  from  Taiwan  of  fabric 
and  expanded  neoprene  laminate, 
provided  for  in  items  355.81,  355.82, 
359.50.  and  359.60  of  the  Tariff 
Schedules  of  the  United  States,  that 
have  been  found  by  the  Department  of 
Commerce,  in  a  preliminary 
determination,  to  be  sold  in  the  United 
States  at  less  than  fair  value  (LTFV). 
Unless  the  investigation  is  extended. 
Commerce  will  make  its  final  LTFV 
determination  on  or  before  July  22, 1967, 
and  the  Commission  will  make  its  final 
injury  determination  by  September  10. 
1987  (see  sections  735(a)  and  7351b)  of 
the  act  (19  U.S.C.  1673d(a)  and 
1673d(b))). 

For  further  information  concerning  the 
conduct  of  this  investigation,  hearing 
procedures,  and  rules  of  general 
application,  consult  the  Conunission's 
Rules  of  Practice  and  Procedure,  part 
207,  subparts  A  and  C  (19  CFR  Part  207), 
and  part  201,  subparts  A  through  E  (19 
CFR  Part  201). 

EFFECTIVE  DATE:  Mny  14    1987 
FOR  FURTHER  INFORMATION  CONTACT: 

Bruce  Gates  (202-523-0369),  Office  of 
Investigations.  U.S.  International  Trade 
Commission.  701  E  Street  N  W., 
Washington,  DC  20436.  Hearing- 
impaired  individuals  may  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
724-0002.  Information  may  also  be 
obtained  via  electronic  mail  by  calling 
the  Office  of  Investigations'  remote 
bulletin  board  system  for  personal 
computers  at  202-523-0103.  Persons  with 
mobility  impairmants  who  will  need 
special  assistance  in  gaining  access  to 
the  Commission  should  contact  the 
Office  of  the  Sccrft.iry  at  202-523-0161. 
SUPPLEMENTARY  INFORMATION: 

Background. — This  investigation  is 
being  instituted  as  a  result  of  an 
affirmative  preliminary  determination 


by  the  Department  of  Commerce  that 
imports  of  fabric  and  expanded 
neoprene  laminate  from  Taiwan  are 
being  sold  in  the  United  States  at  less 
than  fair  value  v^rithin  the  meaning  of 
section  731  of  the  act  (19  U.S.C.  1673). 
The  investigation  was  requested  in  a 
petition  filed  on  December  23, 1986,  by 
Rubatex  Corporation,  Beford,  VA.  In 
response  to  that  petition  the 
Commission  conducted  a  preliminary 
antidumping  investigation  and,  on  the 
basis  of  information  developed  during 
the  course  of  that  investigation, 
determined  that  there  was  a  reasonable 
indication  that  an  industry  in  the  United 
States  was  maiterially  injured  or 
threatened  with  material  injury  by 
reason  of  imports  of  the  subject 
merchandise  (52  FR  5200,  February  19. 
1987). 

Participation  in  the  investigation. — 
Persons  wishing  to  participate  in  this 
investigation  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
§  201.11  of  the  Commissions  rules  (19 
CFR  201.11),  not  later  than  twenty-one 
(21)  days  after  the  publication  of  this 
notice  in  the  Federal  Register.  Any  entry 
of  appearance  filed  after  this  date  will 
be  referred  to  the  Chairman,  who  will 
determine  whether  to  accept  the  late 
entry  for  good  cause  shnwn  by  the 
person  desiring  to  file  the  entry 

Serv/ce y/s/.— Pursuant  to  §  201  llfd) 
of  the  Commission's  rules  (19  CFR 
201.tl(d)).  the  Secretciry  will  prppare  a 
sevice  list  containing  the  names  and 
addresses  of  all  persons,  or  their 
representatives,  who  are  parties  to  this 
investigation  upon  the  expiration  of  the 
period  for  filing  entries  of  appearance. 
In  accordance  with  5  201  16(c)  and  207.3 
of  the  rules  (19  CFR  201.1B(c)  and  207.3), 
each  document  filed  by  a  party  to  the 
investigation  must  be  served  on  all  other 
parties  to  the  investigation  (as  identified 
by  the  service  list),  and  a  certificate  of 
service  must  accompany  the  document. 
The  Secretary  will  not  accept  a 
document  for  filing  without  a  certificate 
of  service. 

Staff  report. — A  public  version  of  the 
prehearing  staff  report  in  this 
investigation  will  be  placed  in  the  public 
record  of  July  21. 1987.  pursuant  to 
§  207.21  of  the  Commission's  rules  (19 
CFR  207.21). 

Hearing. — The  Commission  will  hold 
a  hearing  in  connection  with  this 
investigation  beginning  at  9:30  a.m.  on 
August  6, 1987,  at  the  U.S.  International 
Trade  Commission  Building.  701  E  Street 
NW.,  Washington,  DC.  Requests  to 
appear  at  the  hearing  should  be  filed  in 
writing  with  the  Secretary  to  the 
Commission  not  later  than  the  close  of 


business  (5:15  p.m.)  on  July  24, 1987.  All 
persons  desiring  to  appear  at  the 
hearing  and  make  oral  presentations 
should  file  prehearing  briefs  and  attend 
a  prehearing  conference  to  be  held  at 
9:30  a.m.  on  July  30,  1987,  in  room  117  of 
the  U.S.  International  Trade 
Commission  Building.  The  deadline  for 
filing  prehearing  briefs  is  July  31, 1987. 

Testimony  at  the  public  hearing  is 
governed  by  §  207.23  of  the 
Commission's  rules  (19  CFR  207.23).  This 
rule  requires  that  testimony  be  limited  to 
a  nonconfidential  summary  and  analysis 
of  material  contained  in  prehearing 
briefs  and  to  information  not  available 
at  the  time  the  prehearing  brief  was 
submitted.  Any  written  materials 
submitted  at  the  hearing  must  be  filed  in 
accordance  with  the  procedures 
described  below  and  any  confidential 
materials  must  be  submitted  at  least 
three  (3)  working  days  prior  to  the 
hearing  (see  $  201  6(b)(2)  of  the 
Commission's  rules  (19  CFR  201.6(b)(2))), 

Written  submissions.— All  legal 
arguments,  economic  analyses,  and 
factual  materials  relevant  to  the  public 
hearing  should  be  included  in  prehearing 
briefs  in  accordance  with  §  207,22  of  the 
Commission's  niles  (19  CFR  207.22). 
Posthearing  briefs  must  conform  with 
the  provisions  of  section  207.24  (19  CFR 
207.24)  and  must  be  submitted  not  later 
than  the  close  of  business  on  August  13, 
1987.  In  addition,  any  person  who  has 
not  entered  an  appearance  as  a  party  to 
the  investigation  may  submit  a  written 
statement  of  information  pertinent  to  the 
subject  of  the  investigation  on  or  before 
August  13,  1987, 

A  signed  original  and  fourteen  (14) 
copies  of  each  submission  must  be  filed 
with  the  Secretary  to  the  Commission  in 
accordance  with  §  201,8  of  the 
Commission's  rules  (19  CFR  201,8).  All 
written  submissions  except  for 
confidential  business  data  will  be 
available  for  public  inspection  during 
regular  business  hours  (8:45  a.m.  to  5:15 
p.m.)  in  the  Office  of  the  Secretary  to  the 
Commission. 

Any  business  information  for  which 
confidential  treatment  is  desired  must 
be  submitted  separately.  The  envelope 
and  all  pages  of  such  submissions  must 
be  cleariy  labeled  'Confidential 
Business  Information."  Confidential 
submissions  and  requests  for 
confidential  treatment  must  conform 
with  the  requirements  of  §  201.6  of  the 
Commission's  rules  (19  CFR  201.6). 

Authority:  This  investigation  is  being 
conducted  under  authority  of  the  Tariff 
Act  of  1930,  title  VII.  This'notice  is 
published  pursuant  to  5  207.20  of  the 
Commission's  rules  (19  CFR  207.20). 
By  order  of  th«  Comnii»8ioii. 


Issued:  June  2. 1967. 
Kenneth  R.  Mason, 
Secretary. 
[FR  Doc.  87-13188  Filed  6-9-87;  8:45  am] 
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[InvestiBation  No.  337-TA-262) 

Certain  Hard  Sided  Molded  Luggage 
Cases;  Decision  Not  To  Review  Initial 
Determination  Terminating  a 
Respondent 

agency:  U.S.  International  Trade 

Commission. 

ACTION:  Nonreview  of  an  initial 

determination  [ID]  terminating  a 

respondent  without  prejudice. 


summary:  The  U.S.  International  Trade 
Commission  has  determined  not  to 
review  an  ID  terminating  without 
prejudice  the  above-captioned 
investigation  as  to  respondent  Eminent 
Enterprises.  Inc.  (Eminent).  On  April  14, 
1987,  complainant  Samsonite 
Corporation  moved  that  respondent 
Eminent  be  dismissed  from  the 
investigation  without  prejudice  because 
Eminent  has  not  and  is  not 
manufacturing,  importing,  or  selling  the 
subject  luggage  in  the  United  States.  The 
hard  sided  molded  luggage 
manufactured  and  sold  under  the 
trademark  "Eminent"  is  apparently 
manufactured  by  respondent 
Cosmopolitan  Truck  and  Leather  Mfg. 
Co.,  Ltd.  Respondent  Eminent 
apparently  has  no  relationship  to  or 
interest  in  the  Eminent  luggage.  The 
presiding  administrative  law  judge  (ALJ) 
issued  an  ID  (Order  No.  24)  granting  the 
motion  for  termination  without  prejudice 
on  April  28. 1987.  No  petitions  for  review 
were  received,  nor  were  any  comments 
received  from  other  government 
agencies. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  Kingery,  Esq.,  Office  of  the  General 
Counsel,  U.S.  International  Trade 
Commission,  telephone  202-523-1638. 
SUPPLEMENTARY  INFORMATION:  This 
action  is  taken  under  authority  of 
section  337  of  the  Tariff  Act  of  1930  (19 
U,S.C.  1337)  and  Commission  rule 
§  210.53  (19  CFR  210.53). 

Copies  of  the  ALJ's  ID  and  all  other 
non  confidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.)  in 
the  Office  of  the  Secretary.  U.S. 
International  Trade  Commission,  701  E 
Street  NW..  Washington.  DC  20436, 
telephone  202-523-0161.  Hearing- 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contracting  the 


Commission's  TDD  terminal  on  202-724- 
002. 

By  order  of  the  Commission. 

Issued:  May  29. 1987. 
Kenneth  R.  Mason, 
Secretary. 

[FR  Doc  87-13189  Filed  6-9-87:  8:45  am) 
BILLING  COOC  7020-OJ-M 


INTERSTATE  COMMERCE 
COMMISSION 

INO.MC-F-18176J 

Whrte  Pass  and  Yukon  Corp.  Ltd.; 
Continuance  in  Control  Exemption 

AGENCY:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  proposed  exemption. 


SUMMARY:  White  Pass  and  Yukon 
Corporation  Limited  (White  Pass  and 
Yukon),  a  noncarrier,  has  filed  a  petition 
under  49  U.S.C.  11343(e).  It  seeks  an 
exemption  from  the  requirement  of  prior 
regulatory  approval  of  its  continuance  in 
control  of  its  wholly  owned  subsidiary. 
White  Pass  Transportation  Limited 
(WPTL).  WPTL  is  seeking  authority  in 
No.  MC-194558  as  a  motor  common 
carrier  of  general  commodities  (except 
classes  A  and  B  explosives,  household 
goods,  and  commodities  in  bulk), 
between  points  in  the  United  States. 

WPTL  is  the  parent  company  and  sole 
owner  of  Canadian  Motorways  Ltd. 
(CML).  a  noncarrier.  CML  is  the  parent 
company  and  owner  of  motor  carrier 
Motorways  (1980)  Limited  (Motorways) 
(MC-110948J.  itie  acquisition  of  control 
of  CML  by  White  Pass  and  Yukon 
occurred  pursuant  to  an  exemption  in 
No.  MC-F-15443.  CML  also  is  the  parent 
company  and  owner  of  DTSL  Equity 
Investments  Limited,  a  noncarrier, 
which  in  turn  is  the  parent  company  and 
owner  of  noncarrier  DTSL  Holding 
Limited,  which  is  the  parent  company 
and  owner  of  motor  carrier  Direct 
Transportation  Limited  (Direct)  (MC- 
37918).  The  acquisition  of  control  of 
Direct  by  CML  occurred  pursuant  to  an 
exemption  in  MG-F-16487. 

White  Pass  and  Yukon  also  is  the 
parent  company  and  owner  of  White 
Pass  Transportation.  Inc..  a  noncarrier, 
which  in  turn  is  the  parent  company  and 
sole  owner  of  Pacific  and  Arctic 
Railway  and  Navigation  Company 
(Pacific),  which  operates  approximately 
20  miles  of  railroad  track  between 
Haines.  AK  and  White  Horse.  Yukon 
Territory,  Canada.  Less  than  15  miles  of 
this  railroad  track  is  in  the  United 
States.  Because  WPTL  is  affiliated  with 
Pacific,  the  proposed  transaction 
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appears  to  fall  under  Motor  Carrier 
Operating  Authority — Railroads.  132 
M.C.C.  978  (1982). 

When  WPTL  becomes  a  carrier, 
noncarrier  White  Pass  and  Yukon  will 
directly  control  another  motor  carrier  in 
addition  to  Motorways  and  Direct,  as 
well  as  rail  carrier  Pacific.  Acquisition 
of  control  of  a  carrier  by  a  person  that  is 
not  a  carrier  but  controls  any  number  of 
carriers  may  be  carried  out  only  under 
Commission  regulation  or  under  an 
exemption  from  regulation.  See  49  U.S.C. 
11343(aj(5)  and  11343(e). 

Petitioners  state  that  regulation  of  the 
proposed  exemption  is  not  necessary  to 
preserve  the  national  transportation 
policy.  They  contend  that  granting  the 
petition  will  promote  safe,  adequate, 
economical  and  efficient  transportation, 
and  preserve  the  advantages  of  motor 
carrier  transportation.  They  contend 
that  the  proposed  exemption  also  will 
encourage  the  establishment  of  a  variety 
of  price  options  and  rates,  and  allow 
them  to  meet  the  needs  of  shippers  and 
receivers  while  providing  a  more 
productive  use  of  equipment  and 
resources.  Lastly,  petitioners  submit  that 
regulation  is  not  necessary  to  protect  the 
public  from  abuse  of  market  power. 

DATES:  Comments  must  be  received  by 
July  10, 1987. 

ADDRESSES:  Send  comments  [an  original 
and  10  copies)  referring  to  Docket  No. 
MC-F-18176,  to:. 

(1)  Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423 

or 

(2)  Petitioners'  representative:  Robert  D. 
Gisvold,  16700  TCP  Towers. 
Minneapolis,  MN  55402 

FOR  FURTHER  INFORMATION  CONTACT: 

ludy  n.irnes.  (202)  275-7962. 

SUPPLEMENTARY  INFORMATION: 

Petitioners  seek  an  exemption  under  49 
U.S.C.  11343(e)  and  the  Commission's 
regulations  in  Procedures — Handling 
Exemptions  Filed  by  Motor  Carriers,  367 
ICC.  113  (1982). 

A  copy  of  the  petition  may  be 
obtained  from  petitioners' 
representative,  or  it  may  be  inspected  at 
the  Washington,  DC  Office  of  the 
Interstate  Commerce  Commission  during 
normal  business  hours. 

Decided:  )une  3. 1987. 

By  the  Commission,  Chairman  Gradison, 
Vice  Chairman  Lamt)oley,  Commissioners 
Slerrctt.  Andre,  and  Simmons.  Vice  Chairman 
Lambniey  and  Commissioner  Simmons 
concurred  in  the  result  with  separate 


expressions.  Commissioner  Slerrett  did  not 
participate. 

NoreU  R.  McGee, 

Secretary. 

Vice  Chairman  Lamboley,  concurring 
in  the  result: 

I  would  exempt  this  transaction  under 
49  U.S.C.  10505  and  not  under  49  U.S.C. 
11343(e).  I  continue  to  believe  that 
section  11343(e)  was  not  intended  to 
apply  and  to  impart  antitrust  immunity 
to  such  intermodal  transactions. 

Commissioner  Simmons,  concurring  in 
the  result: 

I  would  have  granted  the  exemption 
under  49  U.S.C.  10505. 1  do  not  believe 
49  U.S.C.  11343(e)  was  intended  to  apply 
to  transactions  involving  control  of  a 
rail  carriers. 

(FR  Doc.  87-13180  Filed  &-*-87:  8:45  am) 
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(Ex  Parte  No.  282  (Sut>-No.  7)] 
Special  Intermodal  Auttiority 

AGENCY:  Interstate  Commerce 

Commission. 

summary:  The  Commission  is 

eiHiiiiidimg  provisions  '  governing 

applications  for  special  intermodal 

authority.*  No  applications  have  been 

filed  pursuant  to  these  provisions  and 

specific  procedures  for  handling  such 

applications  are  unnecessary.  Future 

applications  for  special  intermodal 

authority  will  be  processed  on  an  ad  hoc 

basis. 

FOR  FURTHER  INFORMATION  CONTACT: 

I.iscph  H   nfdniar,  (202)  27,S-7245. 

SUPPLEMENTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to  T.S. 
InfoSystems,  Inc..  Room  2229,  Interstate 
Commerce  Commission  Building, 
Washington,  DC  20423  or  call  289-4357 
(DC  Metropolitan  area). 

This  decision  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  energy  conservation.  We 
certify  that  this  decision  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities, 
since  the  purpose  of  this  decision  is  to 
eliminate  provisions  which  no  entities 
have  used  and  for  which  there  is  no 
further  administrative  need. 

Decided:  lune  2.  1987. 
By  the  Commission.  Chairman  Gradison, 
Vice  Chairman  Lamboley,  Commissioners 


'  Interim  rulea  governing  appliculions  originally 
appeared  at  49  by  CFR  1111.11  However,  the  rules 
wt>re  inadvertently  removed  by  FCC  from  the  Code 
of  Federal  Regulations  when  49  CFR  Part  1111  was 
amended  in  Hailroad  Consolidation  Procedures.  366 
l.C.C.  75(1982). 

»  49  U.S.C.  11344(e). 


Sterrett,  Andre,  and  Simmons.  Commissioner 

Slerrett  did  not  participate 

Norsta  R.  McGe«, 

Secretary. 

\yn  Doc.  87-13055  Filed  6-»-87:  8:45  am) 
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NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  HUMANITIES 

Agency  Information  Collection  Under 
0MB  Review 

AGENCY:  National  Endowment  for  the 

Humanities. 

ACTION:  Notice. 

SUMMARY:  The  National  Endowment  for 
the  Humanities  (NEH)  has  sent  to  the 
Office  of  Management  and  Budget 
(OMB)  the  following  proposals  for  the 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

DATES:  Comments  on  this  information 
collection  must  be  submitted  on  or 
before  July  10, 1987. 
ADDRESSES:  Send  comments  to  Ms. 
Ingrid  Foreman,  Management  Assistant, 
National  Endowment  for  the 
Humanities,  Administrative  Services 
Office,  Room  202, 1100  Pennsylvania 
Avenue,  NW.,  Washington.  DC  20506 
(202-786-0233)  and  Mr.  Joseph  Lackey. 
Office  of  Management  and  Budget,  New 
Executive  Office  Building.  726  Jackson 
Place,  NW.,  Room  3208,  Washington,  DC 
20503 (202-395-73181 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Ingrid  Foreman,  National 
Endowment  for  the  Humanities, 
Administrative  Services  Office,  Room 
202, 1100  Pennsylvania  Avenue,  NW., 
Washington,  DC  20506  (202)  78&-0233 
from  whom  copies  of  forms  and 
supporting  documents  are  available. 

SUPPLEMENTARY  JNFORMATION:  All  of  the 

entries  are  grouped  into  new  forms, 
revisions,  or  extensions.  Each  entry  is 
issued  by  NEH  and  contains  the 
following  information:  (1)  The  title  of  the 
form:  (2)  the  agency  form  number,  if 
applicable:  (3)  how  often  the  form  must 
be  filled  out;  (4)  who  will  be  required  or 
asked  to  report:  (5)  what  form  will  be 
used  for;  (6)  an  estimate  of  the  number 
of  responses;  (7)  an  estimate  of  the  total 
number  of  hours  needed  to  fill  out  the 
form.  None  of  these  entries  are  subject 
to  44  U.S.C.  3504(h). 

Category:  Revisions 

Title:  Applications  and  Instruction 

Forms  for  the  Tools  Category 
Form  Number  Not  applicable 


Frequency  of  Collection:  Annual 
Respondents:  Humanities  researchers 

and  institutions 
Use:  Application  for  funding 
Estimated  Number  of  Respondents:  92 
Estimated  Hours  for  Respondents  to 

Provide  Information:  52  per 

respondent 
Title:  Applications  and  Instruction 

Forms  for  the  Access  Category 
Form  Number:  Not  applicable 
Frequency  of  Collection:  Annual 
Respondents:  Humanities  researchers 

and  institutions 
Use:  Application  for  funding 
Estimated  Number  of  Respondents;  149 
Estimated  Hours  for  Respondents  to 

Provide  Information;  60  per 

respondent 
Susan  Metts, 
Assistant  Chairman  for  A  dministration. 

(FR  Doc.  87-13246  Filed  6-ft-67;  8:45  am) 
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Theater  Advisory  Pa.nel  {Overview 
Section);  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Theater 
Advisory  Panel  (Overview  Section)  to 
the  National  Council  on  the  Arts  will  be 
held  on  June  25-26, 1987,  from  9:00 
a.m.— 5:30  p.m.  in  room  MO-7  of  the 
Nancy  Hawks  Center,  1100 
Permsylvania  Avenue,  NW., 
Washington,  DC  20506. 

This  meeting  will  be  open  to  the 
public  on  a  space  available  basis.  The 
topics  of  discussion  will  be  guidelines. 
Five  Year  Plan  and  other  policy  issues. 

If  you  need  special  accommodations 
dues  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts.  1100 
Pennsylvania  Avenue,  NW.. 
Washington.  DC  20506,  202/682-5532, 
TTY  202/682-5496  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Mr. 
John  H.  Clark,  Advisory  Committee 
Management  Officer.  National 
Endowment  for  the  Arts.  Washington, 
DC  20506,  or  call  (202)  682-5433. 
lohn  H.  CUrk, 

Director.  Council  and  Panel  Operations, 
National  Endowment  for  the  Arts. 

(FR  Doc  87-13196  Filed  8-9-87;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-321] 

Georgia  Power  Co.,  et  a!.;  Issuance  of 
Amendment  to  Facility  Operating 
License 

The  U.S.  Nuclear  Regulatory 
Commission  (Commission)  has  issued 
Amendment  No.  140  to  Facility 
Operating  License  No.  DPR-57,  issued  to 
Georgia  Power  Company,  Oglethorpe 
Power  Corporation,  Municipal  Electric 
Authority  of  Georgia,  and  City  of 
Dalton,  Georgia  (the  licensee),  which 
revised  the  Technical  Specifications  for 
operation  of  the  Edwin  I.  Hatch  Nuclear 
Plant,  Unit  1.  (the  facility)  located  in 
Appling  County,  Georgia.  This 
amendment  was  effective  as  of  the  date 
of  its  issuance. 

The  amendment  modified  the 
Technical  Specifications  to  delete 
certain  valves  listed  in  Table  3.7-4  as 
containment  isolation  valves  requiring 
leak  test,  correct  information  errors  in 
Table  3.7-4.  and  change  the  pressure  at 
which  main  steam  isolation  valves  are 
required  to  be  tested. 

The  application  for  the  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  I,  which  are  set  forth  in  the 
license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  and  Opportunity  for  Prior 
Hearing  in  connection  with  this  action 
was  published  in  the  Federal  Register  on 
March  27, 1967  (52  FR  9980).  No  request 
for  a  hearing  or  petition  for  leave  to 
intervene  was  filed  following  this  notice. 

The  Commission  has  prepared  an 
Environmental  Assessment  and  Finding 
of  No  Significant  Impact  related  to  the 
action  and  has  concluded  that  an 
environmental  impact  statement  is  not 
warranted  because  there  will  be  no 
environmental  impact  attributable  to  the 
action  beyond  that  which  has  been 
predicted  and  described  in  the 
Commission's  Final  Environmental 
Statement  for  the  facility  dated  October 
1972. 

For  further  details  with  respect  to  the 
action  see  (1)  the  application  for 
amendment  dated  March  4,  1987,  as 
supplemented  April  21,  1967,  (2) 
Amendment  No.  140  to  License  No. 
DPR-57,  (3)  the  Commission's  related 
Safety  Evaluation,  and  (4)  the 
Commission's  related  Environmental 
Assessment  and  Finding  of  No 
Significant  ImpacL  All  of  these  items  are  • 


available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
1717  H  Street.  NW.  Washington.  DC, 
and  at  the  Appling  County  Public 
Library,  301  City  Hall  Drive,  Baxley, 
Georgia  31513.  A  copy  of  items  (2),  (3), 
and  (4)  may  be  obtained  upon  request 
addressed  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  Attention:  Director.  Division 
of  Reactor  Projects-I/II. 

Dated  at  Bethesda,  Maryland,  this  5th  day 
of  June  1987. 

Lawrence  P.  Crocker. 

Project  Manager.  Project  Directorate  11-3. 

Division  of  Reactor  Projects-I/II. 

[FR  Doc  87-13283  Filed  6-9-87:  8:45  am) 
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I  Docket  No.  50-286] 

Power  Auttiority  of  ttie  State  of  New 
York;  Consideration  of  Issuance  of 
Arrvendment  to  Facility  Operating 
License  and  Proposed  No  Significant 
Hazards  Consideration  Determination 
and  Opportunity  for  Hearing 

The  U.S.  .Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendment  to 
Facility  Operating  License  No.  DPR-64 
issued  to  The  Power  Authority  of  the 
State  of  New  York  (the  licensee),  for 
operation  of  Indian  Point  Nuclear 
Generating  Unit  No.  3,  located  in 
Westchester  County,  New  York. 

The  proposed  amendment  would 
revise  the  Technical  Specifications  to 
allow  a  reduced  integrated  leak  rate  test 
(ILRT)  duration  in  accordance  with  an 
NRC  approved  methodogy.  The 
proposed  amendment  is  in  accordance 
with  the  licensee's  application  dajed 
May  21. 1987. 

The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92.  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  a  proposed 
amendment  would  not:  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  Create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  following  analysis  has  been  made 
of  these  changes; 

1.  Does  the  proposed  license 
amendment  involve  a  significant 
increase  in  the  probability  or 
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consequences  of  an  accident  previously 
evaluated? 

The  proposed  license  amendment 
does  not  involve  any  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated.  The 
proposed  amendment  will  allow  use  of 
the  Bechtal  Topical  Report,  BN-TOP-1. 
or  other  NRC  accepted  methods  for 
conducting  a  containment  ILRT. 
Maintaining  containment  leakage  within 
acceptable  limits  provides  assurance 
that  the  consequences  of  a  potential 
accide;it  can  be  effectively  mitigated. 
Since  the  acceptance  values  for 
containment  leakage  under  the  reduced 
duration  methodology  remain 
unchanged,  the  consequences  of 
accidents  previously  evaluated  are  not 
affected. 

2.  Does  the  proposed  license 
amendmf^nt  create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  accident  previously  evaluated? 

The  proposed  amendment  involves 
methods  of  testing  potential 
containment  leakage.  Maintaining 
containment  leakage  within  acceptable 
limits  provides  assurance  that  the 
consequences  of  a  potential  accident 
can  be  effectively  mitigated.  Since  ILRT 
methods  and  results  relate  to  accident 
mitigation,  event  sequences  and  a 
accident  analyses  are  not  affected. 
Therefore,  the  possiblity  of  a  new  or 
different  kind  of  accident  is  not  created. 

3.  Does  the  proposed  amendment 
involve  a  significant  reduction  in  a 
margin  of  safety? 

The  proposed  amendment  allows  use 
of  an  NRC  acceptable  reduced  duration 
methodology  for  conducting  an  ILRT 
that  is  equivalent  to  the  24  hour  duration 
test.  Under  the  new  methodology, 
acceptance  values  for  containment 
leakage  remain  unchanged  and  therefore 
a  significant  reduction  in  a  margin  of 
safety  is  not  involved. 

Based  on  the  above,  the  staff  proposes 
to  determine  that  the  proposed  change 
does  not  involve  a  significant  hazards 
consideration. 

The  Commission  is  seeking  public 
comment  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination.  The  Commission  will  not 
normally  make  a  final  determination 
unless  it  receives  a  request  for  a 
hearing. 

Comments  should  be  addressed  to  the 
Rules  and  Procedures  Branch,  Division 
of  Rules  and  Records,  Office  of 
Administration  and  Resources 
Management,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC.  20555, 
and  should  cite  the  publication  date 


page  number  of  this  Federal  Register 
notice. 

By  July  10. 1987,  the  licensee  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Request  for  a 
hearing  and  petitions  for  leave  to 
intervene  shall  be  filed  in  accordance 
with  the  Commission's  "Rules  of 
Practice  for  Domestic  Licensing 
Proceedings"  in  10  CFR  Part  2.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularly  the  interest  of  the 
petitioner  in  the  proceeding,  and  how 
that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  would  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interests  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspecf(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 


supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
hmitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will -make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determinaton  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  effective  notwithstanding 
the  request  for  a  hearing.  Any  hearing 
held  would  take  place  after  issuance  of 
the  amendment. 

If  the  final  determination  is  that  the 
amendment  involves  a  significant 
hazards  consideration,  any  hearing  held 
would  take  place  before  the  issuance  of 
any  amendment. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that  failure 
to  act  in  a  timely  way  would  result,  for 
example,  in  derating  or  shutdown  of  the 
facility,  the  Commission  may  issue  the 
license  amendment  before  the 
expiration  of  the  30-day  notice  period, 
provided  that  its  final  determination  is 
that  the  amendment  involves  no 
significant  hazards  consideration.  The 
final  determination  will  consider  all 
public  and  State  comments  received. 
Should  the  Commission  take  this  action, 
it  will  publish  a  notice  of  issuance  and 
provide  for  opportunity  for  a  hearing 
after  issuance.  The  Commission  expects 
that  the  need  to  take  this  action  will 
occur  very  infrequently. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555.  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  1717  H  Street,  NW., 
Washington,  DC.  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  promptly  so 
inform  the  Commission  by  a  toll-free 
telephone  call  to  Western  Union  at  (800) 
325-6000  (in  Missouri  (800)  342-6700). 
The  Western  Union  operator  should  be 


given  Datagram  Identification  Number 
3737  and  the  following  message 
addressed  to  Robert  A.  Capra,  Acting 
Director,  Project  Directorate  I-l, 
Division  of  Reactor  Projects.  I/II: 
petitioner's  name  and  telephone 
number  date  petition  was  mailed;  plant 
name;  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel— Bethesda,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555  and  Mr.  Charles  M.  Pratt,  10 
Columbus  Circule,  New  York.  New  York 
10019.  attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board,  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  factors  specified  in  10  CFR 
2.714(a)(1)  {i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  1717  H  Street, 
Washington,  DC,  and  at  the  White 
Plains  Public  Library,  100  Marline 
Avenue.  White  Plains.  New  York. 

Dated  at  Bethesda,  Maryland,  this  5th  day 
of  June,  1987. 

For  the  Nuclear  Regulatory  Commission. 

Robert  A.  Capra, 

Acting  Director.  Project  Directorate  I-l. 

Division  of  Reactor  Projects.  I/II. 

[FR  Doc  87-13264  Filed  6-^-87;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Forms  Under  Review  of  Office  of 
Management  and  Budget 

Agency  Clearance  Officer:  Kenneth  A. 
Fogash,  (202)  272-2142 

Upon  Written  Request  Copy  Available 
From:  Securities  and  Exchange 
Commission,  Office  of  Consumer 
Affairs  and  Information  Services,  450 
Fifth  Street.  NW.,  Washington.  DC 
20549 

New 

Rule  19b-l  117  CFR  270.19b-lJ 

File  No.  270-312 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1940 
[44  U.S.C.  3501  et  seq.].  the  Securities 
and  Exchange  Commission  has 
submitted  for  clearance  proposed 
amendments  to  rule  19b-l  to  allow 


certain  registered  investment  companies 
to  make  additional  distributions  of  long- 
term  capital  gains  with  respect  to  a 
taxable  year  without  violating  section 
19(b)  of  the  Investment  Company  Act  of 
1940  (15  U.S.C.  80a-19(b)]  or  rule  19b-l 
(17  CFR  270.19b-l)  thereunder. 

Comments  should  be  submitted  to 
0MB  Desk  Officer:  Mr.  Robert  Neal, 
Office  of  Information  and  Regulatory 
Affairs,  Room  3228,  NEOB,  Washington. 
DC  20503. 
Shirley  E.  Hollis. 
Assistant  Secretary. 
June  4, 1987. 

[FR  Doc.  87-13256  Filed  6-9-87;  8:45  am) 
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[Release  No.  34-24538;  File  No.  SR-CBOE- 
87-201 

Self-Regulatory  Organizations; 
Proposed  Rule  Change  by  the  Chicago 
Board  Options  Exchange,  Inc.; 
Relating  to  Exchange  Investigations 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934. 15 
U.S.C.  78s(b)(l),  notice  is  hereby  given 
that  on  May  7, 1987  the  Chicago  Board 
Options  Exchange,  Inc.  ("Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  the  proposed  rule  change 
as  described  in  Items  1,  II  and  III  below, 
which  Items  have  been  prepared  by  the 
self-regulator>'  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  &n  the  proposed  rule 
change  from  interested  persons. 

I.  Text  of  the  Proposed  Rule  Change 

The  Exchange  has  filed  a  proposed 
rule  change  which  provides  that  a 
failure  to  furnish  testimony  or  other 
evidence  requested  by  the  Exchange 
during  an  inquiry  or  an  investigation  on 
the  date  or  in  the  time  period  specified 
will  be  presumed  to  be  obstructive  of  an 
Exchange  inquiry'  or  an  investigation,  in 
violation  of  Exchange  Rule  17.2. 

n.  Self-Regulaton.  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below 
and  is  set  forth  in  sections  (A),  (B).  and 
(C)  below. 


(A)  Self-Regulatory  Organization  s 
Statement  of  the  Purpose  of  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  proposed  rule  change  specifies 
that  the  Exchange  has  the  ability  to 
require  members  and  persons 
associated  with  members  to  give 
testimony,  documentary'  evidence  or 
other  information  in  the  course  of 
Exchange  investigations  and  inquiries 
within  specified  periods  of  time.  At  the 
same  time,  by  stating  that  a  late 
response  creates  only  a  presumed 
violation,  the  rule  would  allow 
mitigating  circumstances  to  be 
considered. 

The  purpose  of  the  proposal  is  to 
assure  that  the  Exchange  has  the  ability 
to  require  timely  submissions  of 
information  in  conjunction  with  any 
inquiry  or  investigation  by  the  Exchange 
including,  in  particular,  violations 
concerning  insider  trading  and 
frontrunning. 

The  Exchange  believes  that  this  new 
interpretation  to  Exchange  Rule  17.2  will 
enhance  the  Exchange's  ability  to 
investigate  possible  violations  within 
the  Exchange's  disciplinary  jurisdiction 
and  to  accomplish  a  prompt  disposition 
of  pending  matters.  The  Exchange 
believes  that  the  proposed  rule  change  is 
consistent  with  the  provisions  of  the 
Securities  Exchange  Act  of  1934  and,  in 
particular,  sections  6(b)(1)  and  6(b)(5)  of 
the  Act.  in  that  the  provisions  are 
designed  to  strengthen  the  Exchange's 
disciplinary  process. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
this  proposed  rule  change  will  impose 
any  burden  on  competition. 

(CJ  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

Comments  were  neither  solicited  nor 
received. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 
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(B)  Institute  proceeding  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copymg  at  the 
Commission's  Public  Reference  Section. 
450  Fifth  Street,  NW..  Washington,  DC, 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  July  1, 1987. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  |une  3. 1987. 
Shirley  E.  HoUis. 
Assistant  Secretary. 
|FR  Doc.  87-13209  Filed  6-»-B7:  8:45  amj 
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IRe4«»s«  No  34-24539;  F(l«  No.  SR-CBOC- 

87-91 

Self-Regulatory  Organizations; 
Chicago  Board  Options  Exchange,  Inc. 
Order  Approving  Proposed  Rule 
Change 

On  March  16, 1987,  the  Chicago  Board 
Options  Exchange,  Inc..  ("CBOE") 
submitted  to  the  Securities  and 
Exchange  Commission  ("Conunission  "], 
pursuant  to  section  19(b)(1)  under  the 
Securities  Exchange  Act  of  1934 
("Act")  '  and  Rule  19b-4  thereunder.*  a 
proposed  rule  change  to  add  a  third  out- 
of-the-money  strike  price  to  classes  of 
index  options  traded  on  the  Exchange. 

The  proposed  rule  change  was  noticed 
in  Securities  Exchange  Act  Release  No. 
24345,  April  15. 1987.  No  comments  were 
received  on  the  proposed  rule  change. 


The  proposed  rule  chan^  will  provide 
flexibility  for  the  CBOE  to  add  series  of 
index  option  coiitratts  dl  sufficient  price 
intervals  away  from  the  exi8tin><  index 
value  to  allow  appropriate  trading 
strategies  to  be  e{fe<;tuatcd 

In  recent  days,  the  index  vahiH  in  the 
S&P  100  Index  Options  I'OKX  )  has,  on 
an  intra-day  basis,  moved  as  many  as  13 
points.  This  volatile  price  movement 
results  in  two  particularly  acute 
problems  in  trading.  First,  the  volatility 
dramatically  increases  the  prices  of  the 
existing  options,  thereby  limiting  the 
ability  to  hedge  with  lower  priced 
options.  Second,  the  process  for 
Introduction  of  new  strikes  requires 
some  degree  of  lead  time  and 
consequently  relief  cannot  be  offered  to 
the  marketplace  rapidly  enough  to  deal 
with  this  circumstance. 

The  Exchange  has  previously  secured 
some  relief  in  this  area  (See  SR-CBOE- 
84-22,  as  amended).  As  approved  by  the 
Commission,  the  referenced  proposed 
rule  change  allows  for  the  maintenance 
of  two  out-of-the-money  strike  prices  in 
index  options,  and  a  third  can  be  added 
in  unusual  market  conditions.  This 
relief,  however,  has  been  inadequate  to 
deal  with  the  increasing  circumstances 
wherein  index  options  trade  through  a 
substantia]  number  of  strike  prices  on  a 
very  short-term  basis.  The  Exchange 
believes  that  the  addition  of  an 
additional  out-of-the-money  strike  price 
interval  in  unusual  market  conditions  is 
an  appropriate  step. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  Act  and  in  particular  the 
requirements  of  Section  6  and  the  Rules 
and  Regulations  thereunder  m  that  the 
proposed  rule  change  will  accommodate 
market  participants'  investment  needs 
and  objectives,  increase  market  depth 
and  liquidity  and  improve  the  market's 
efficiency.  It  should  also  be  noted  that 
the  CBOE  does  not  believe  that  the 
increased  number  of  strike  prices  will 
impair  market  efficiency  by  dispersing 
trading  activity.  To  the  contrary,  the 
Exchange  believes  that  market 
participants  are  enabled,  by  hedging 
activity  in  the  additional  strike  prices,  to 
assume  greater  positions  in  the 
preexisting  option  series. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  AcU»  thai  the 
proposed  rule  change  is  approved. 

For  the  Commission,  by  the  Division 
of  Market  Regulation,  pursuant  to 
delegated  authority.* 


■  1SU.S.C.  78«(bHl)|lM2). 
•  17  CFR  240.19i>-4  11985). 


'  U  U.S.C.  78a(b)(2)  (1IM2). 
♦  17  CFR  2O0.3O-3(aH12|  (1985). 


Dated  )une  3.  1987 
Shirley  E.  HoUi*. 
Ass/stani  becmtary. 

|FR  Doc.  B''-1321G  Filed  6-9-87:  8:46  am) 
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I  Rstease  No.  34-24533.  Fll«  No  SR-DTC- 
87-081 

Self-Regulatory  Organizations; 
Depository  Trust  Co.;  Notice  of  Filing 
and  Immediate  Effectiveness  of 
Proposed  Rule  Change 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  (the 
"Act"),  15  U.S.C.  78(b)(1).  notice  is 
hereby  given  that  on  April  30. 1987,  the 
Depository  Trust  Company  ("DTC") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission  ")  the 
proposed  rule  change  described  below. 
The  proposal  consists  of  a  new  fee  to  be 
charged  when  participants  fail  to 
execute  DTC  eligibility  certificates.  The 
Commission  is  publishing  notice  to 
solicit  comment  on  the  rule  change. 

DTC  states  in  its  filing  that  it  is 
imposing  a  new  fee,  which  is  a 
combination  of  the  current  Certificate  on 
Demand  ("COD")  fee  plus  $100.00.  The 
fee  is  to  be  charged  under  certain 
circumstances  (described  below)  when 
participants  fail  to  execute  DTC 
eligibility  certificates. 

DTC  holds  all  certificates  in  the  name 
of  its  nominee.  Cede  &  Co.  For  certain 
categories  of  issues  [e.g.  selected  limited 
partnerships  and  maritime  securities). 
DTC  must  make  certain  representations 
to  the  issuer  before  DTC  can  obtain 
certificates  in  its  nominee  name.  For 
example,  DTC  must  certify  that  it  is  not 
holding  the  issue  on  behalf  of  someone 
who  is  ineligible  to  hold  the  securffy. 
DTC  requires  that  participants  provide  it 
with  the  necessary  certificates  to  avoid 
the  potential  liability  it,  and  the 
participant  would  face  from  improperly 
holding  a  security,  DTC  has  found  that 
sometime  participants  fail  to  execute 
these  certifications. 

In  order  to  encourage  participants  to 
submit  the  required  certifications  to 
DTC,  DTC  intends  to  review  all 
accounts  on  a  weekly  basis  to  determine 
if  participants  that  have  failed  to  submit 
certifications  nonetheless  are 
maintaining  positions  in  issues  requiring 
certifications.  When  DTC  indenfifies 
such  positions,  it  will  forward  the  entire 
position  to  the  participant  as  a  COD 
withdrawal  and  charge  the  new 
combined  fee  of  $100.00  plus  the  COD 
fee. 

DTC  stated  it  has  adopted  the 
proposed  rule  change  pursuant  to 
section  17A(bl(3)(D)  of  the  Act  which 


authorizes  DTC  to  adopt  reasonable  fees 
for  the  services  which  it  provides.  DTC 
believes  the  proposed  rule  change 
promotes  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions  by  pennitting  DTC  to  make 
its  service  eligible  to  more  categories  of 
issuers. 

The  rule  changes  has  become  effective 
pursuant  to  section  19(b)(3)(A)  of  the 
Act  and  Rule  19b-4.  The  Commission 
may  summarily  abrogate  the  rule  change 
at  any  time  within  60  days  of  its  filing  if 
it  appears  to  the  Commission  that 
abrogation  is  necessary  or  appropriate 
in  the  public  interest,  for  the  protection 
of  investors,  or  otherwise  in  furtherance 
of  the  purposes  of  the  Act. 

You  may  submit  written  comment 
within  21  ddys  after  notice  is  published 
in  the  Federal  Register.  Please  file  six 
copies  of  your  comment  with  the 
Secretary  of  the  Commission,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW.,  Washington,  DC  20549. 
Copies  of  the  submission,  with 
accompanying  exhibits,  and  all  written 
comments,  except  for  material  that  may 
be  withheld  from  the  public  under  5 
use.  552.  are  available  at  the 
Commission's  Public  Reference  Room, 
450  Fifth  street,  NW.,  Washington,  DC. 
Copies  of  the  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  DTC.  All 
submissions  should  refer  to  File  No.  SR- 
DTC-87-08. 

For  the  Commission,  by  the  Di\'ision  of 
Market  Regulation  pursuant  to  delegated 
authority. 

Dated:  June  1,  1987. 
Shirley  E.  HoUis, 

Assislanl  Secretary. 

(FR  Doc.  87-13211  Filed  6-9-87;  8:45  amJ 
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(Release  No.  34-24536;  FHe  No.  SR-MCC- 
B7-01) 

Self-Regulatory  Organizations; 
Midwest  Clearing  Corp.;  Order 
Approving  Proposed  Rule  Change 

The  Midwest  Clearing  Corporation 
("MCC")  on  February  27, 1987,  filed  a 
proposed  rule  change  with  the 
Commission  under  section  19(b)(1)  of 
the  Securities  Exchange  Act  ("Act").  As 
explained  in  greater  detail  below,  the 
proposal  authorizes  MCC  to  establish 
procedures  for  the  automated  transfer 
and  processing  of  customers'  security 
accounts.  The  Commission  published 
notice  of  the  proposal  in  the  Federal 
Register  on  March  23,  1987.  to  solicit 


public  comment."  No  public  comment 
was  received.  This  order  approves  the 
proposal. 

I.  Description 

The  proposal  authorizes  MCC  to 
establish  procedures  for  the  automated 
transfer  and  processing  of  customer 
securities  accounts  on  behalf  of  MCC 
participants.*  The  procedures  would 
include  the  establishment  of  time 
periods  and  regulations  for  the 
automated  transfer  of  a  participant's 
customer  securities  accounts,  including: 
Transfer  initiation  forms,  instructions, 
reports  to  participants,  and  any 
information  required  by  MCC  to  transfer 
a  securities  account  from  one  clearing 
agency  participant  to  another 
participant.  Further,  MCC  would  be 
authorized  to  adopt  procedures 
concerning  acceptances  or  rejections  of 
customer  account  transfers  and  the 
transfer  of  Items  in  customer  accounts 
through  its  Continuous  Net  Settlement 
("CNS")  System  or  Trade-by-Trade 
System,' 

MCC  further  states  that  it  currently  is 
drafting  rules  of  implementation  for  this 
enabling  proposal.  The  implementation 
rules  essentially  will  deal  with 
operations,  procedures,  and  forms. 
Moreover,  MCC  already  has  initiated  a 
pilot  account  transfer  program  and 
estimates  that  it  would  be  ready  to 
exapnd  to  a  full-scale  transfer  program 
in  June  1987,* 

The  proposal  provides  that  MCC 
would  not  be  liable  for  the  completeness 
or  accuracy  of  the  information  contained 
in  a  participant's  documentation  or  in  its 
request  to  transfer  a  customer's 
securities  account  through  the  facilities 
of  MCC  or  otherwise,  or  for  the 
completeness  or  accuracy  of  any 
documentation  necessary  for  a 
participant  to  transfer  a  customer 
securities  account  or  for  the  validity  of 
information  regarding  any  particular 
asset  contained  in  a  customer  securities 
account.  MCC  states  that  its  sole 


'  See  Securities  Exchange  Act  Release  No.  24218 
(March  18, 1987)  52  FR  9239. 

•  MCC  would  provide  services  primarily  to 
Midwest  Stocli  Exchange  ("MSE")  members  and 
MCC  participanis  that  are  not  members  of  the 
National  Securities  Cleanog  Corporation  ("NSCC"). 

'  MCC  stales  in  its  filing  that  NSCC  has  agreed  to 
serve  as  the  facilities  manager  for  the  proposal. 
MCC  would  accept  the  transfer  information 
requests  from  its  clearing  firms  and  transmit  the 
information  on  tape  to  NSCC  for  processing  NSCC 
would  do  the  actual  processing  and  would  give 
MCC  the  output  (the  results  of  the  processing)  MCC 
would  then  furnish  the  reports  to  its  clearing  firms. 

*  MCC  plaru  to  file  its  rules  of  implementation 
pursuant  to  Section  19(b)|3)(A)  of  the  Act. 
Telephone  conversation  between  Jeffery  E.  Lewis, 
Associate  Counsel  MCC.  and  Thomas  C  Etter, 
Attorney.  Securities  and  Exchange  Commission, 
May  11.1987. 


responsibility  would  be  to  make  any 
transfer  initiation  documentation  or 
information  forms  available  to  the 
delivering  participant  who  is  to  transfer 
the  account  or  to  return  such  forms  to 
the  receiving  participant  to  whom  the 
account  is  to  be  transferred.* 

n.  MCC's  Rationale 

The  purpose  of  the  proposal  is  to 
allow  transfers  of  customer  securities 
accounts  among  MCC  participants,  and 
between  an  MCC  participant  and  a 
participant  in  another  registered 
clearing  agency  that  has  established  an 
automated  account  transfer  ser\'ice. 
MCC  states  that  the  proposal  would 
provide  the  necessary  enabling 
authority  for  MCC  to  establish 
procedures  for  automated  account 
transfer  service,  including  applicable 
forms,  reports,  instructions,  or  other 
necessary  information  and  data.  MCC 
also  states  that  the  proposal  is 
consistent  with  the  act  because  it  would 
facilitate  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions,  including  customer 
account  transfers. 

III.  Discussion 

The  Commission  believes  that  MCC's 
proposal  is  consistent  with  the  Act.  The 
Commission  believes  that  the  proposal 
would  promote  the  timely  and  accurate 
transfer  of  customers'  securities 
accounts  in  accordance  with  section 
17A  of  the  Act  and,  more  particularly, 
that  the  use  of  automated  procedures  for 
transferring  accounts  would  enhance 
efficiency  and  reduce  expenses  in 
account  transfer  processing.  The 
proposal  also  should  help  to  reduce,  for 
depository-eligible  securities,  the 
manually  intensive  handling  of 
securities  certificates  and  related 
paperwork  between  broker-dealers. 

The  Commission  notes  that  an 
automated  customer  account  transfer 
system  ("ACATS  ")  is  already  in  effect 
at  NSCC.*  Additionally,  self-regulatory 
organizations,  including  the  New  York 
Stock  Exchange,  require  member 
organizations  dealing  with  the  public  to 
use  ACATS  for  customer  account 
transfers.'' 


»  The  proposal  would  not  affect  MCCs  liability 
for  establishing  CNS  positions  which  are  governed 
by  Article  III.  Rules  1-4.  of  MCCs  existing  rules. 
Telephone  conversation  between  Jeffrey  E.  Lewis. 
Associate  Counsel,  MCC  and  Thomas  C.  Etter. 
Securities  and  Exchange  Commission.  May  12. 1987 

•  See  Securities  Exchange  Act  Release  No.  22481 
(September  30  198S).  50  FR  41274. 

'  See  Securities  Exchange  Act  Release  No  22913 
(February  14.  1986):  and  Securities  Exchange  Act 
Release  No.  22862  (November  28. 1985).  50  FR  49643. 
The  MSE  also  has  filed  a  proposal  to  require  its 

Continued 
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The  Commission  also  notes  that 
MCC's  proposal  includes  disclaimers  of 
MCC  responsibility  for.  among  other 
things,  the  accuracy  or  completeness  of 
instructions  or  reports  for  customer 
account  transfers.  The  Commission 
believes  those  disclaimers  are 
appropriate  because  MCC  generally 
would  not  be  in  a  position  to  monitor 
those  documents  for  completeness  or 
accuracy.  Under  the  proposal,  MCC 
would  act  simply  as  intermediary  in 
relaying  account  transfer  information  to 
NSCC  and  among  participants.  The 
proposal  does  not  alter  MCC's  higher 
standard  of  care  applicable  to  the 
safeguarding  of  securities  and  funds. 
Accordingly,  the  Conunission  believes 
that  MCC's  standard  of  care  under  the 
proposal  is  consistent  with  the  Act." 

The  Commission  recognizes  that  the 
proposal  authorizes  MCC  to  establish 
procedures  for  the  ACATS  services  and 
provides  a  framework  for  that  service  in 
MCC's  rules.  Accordingly,  MCC  must 
file  its  procedures  for  review  under  the 
Act  before  initiating  any  customer 
account  transfer  on  behalf  of  MCC 
members. 

IV.  Conclusion 

For  the  reasons  discussed  above,  the 
Commission  finds  that  the  proposal  is 
consistent  with  the  requirements  of  the 
Act  and.  in  particular,  with  section  17A 
and  the  rules  and  regulations 
thereunder. 

It  is  therefore  ordered,  pursuant  to 
section  ig(b|(2)  of  the  Act,  that  the 
above-mentioned  proposed  rule  change 
(File  No.  SR-MCC-a7-01)  be.  and 
hereby  is.  approved. 

For  the  Conunission,  by  the  Division  of 
Market  Regulation  pursuant  to  ddegated 
authority. 

Dated:  |une  2. 1987. 
Shirley  E.  Hollia. 
Assistant  Secretary. 
|KR  Doc.  87-13212  Filed  ft-9-87:  8:45  am] 

BILUMQ  CODC  M1O1-0V-« 


I  Release  No.  34-24551;  Filed  No.  SR-NYSE- 

87-31 

Self-Regulatory  Organizations;  Nevr 
York  Stock  Exchange.  Inc..  Order 
Approving  Proposed  Rule  Chang* 

riie  New  York  Slt)ck  Exchange,  Inc. 
( "NYSE ")  submitted  on  February  9. 1987 
copies  of  a  proposed  rule  change 


memben  lo  u«e  automated  clKsnofl  nxency  ayslems 
tu  effect  cuslumer  account  traiuian  StM  Ftle  No. 
SR-MSE-67-0&. 

*  See.  e.g..  Securitin  Bxcbaag*  Act  RaleaM  No. 
16900  (|une  17. 1»aa|.  46  PR  41*20:  S«airitt«s 
Excliange  Ad  RelasM  No.  22M0  (FtbcMry  24, 1«M), 
51  FR  7180. 


pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act") 
and  Rule  19b-4  thereunder  to  reflect  the 
NYSE's  current  use  and  commitment  to 
future  use  of  the  Uniform  Application 
for  Securities  Industry  Registration  or 
Transfer  ("Fonn  U-4  ")  as  part  of  its 
registration  and  oversight  of  member 
organization  personnel. 

Notice  of  the  proposed  rule  change 
together  with  the  terms  of  substance  of 
the  proposed  rule  change  was  given  by 
the  issuance  of  a  Commission  release 
(Securities  Exchange  Act  Release  No. 
24395,  April  27. 1987)  and  by  publication 
in  the  Federal  Register  (52  FR  16012. 
May  1,  1987).  No  comments  were 
received  with  respect  to  the  proposed 
filing. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  applicable 
thereunder  to  the  NYSE.  and.  in 
particular,  the  requirements  of  section  6 
and  the  rules  and  regulations 
thereunder. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.  that  the 
above-mentioned  rule  change  be.  and 
hereby  is.  approved. 

For  the  Commission,  by  the  Division 
of  Market  Regulation,  pursuant  to 
delegated  authority,  17  CFR  200.30- 
3(a)(12). 

Dated:  |une  4. 1987. 
Shirley  E.  HoUis, 

Assistant  Secretary. 

(FR  Doc.  87-13213  Filed  6-9-«7;  8:45  am] 

BIU.INQ  COOC  WtO-OI-ll 


|Re»eas«  No.  34-24537;  File  No.  Phlx-8»-28 

and  87-81 

Self-Regulatory  Organizations;  Order 
Approving  Propiosed  Rule  Change  and 
Notice  of  Flllr>g  and  Order  Granting 
Accelerated  Approval  To  Proposed 
Rule  Change  by  the  Phitadelphta  Stocl« 
Exchange.  Inc.,  Relating  to  an 
Amendment  to  Its  By-Laws 
Concerning  Non-Member  ArtMtration 

The  Philadelphia  Stock  Exchange.  Inc. 
("Phlx"  or  "Exchange")  submitted  on 
August  27. 1986  copies  of  a  proposed 
rule  change  '  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ( "Act ")  15  U.S.C  78s  {b)(l)  and 
Rule  19b-4  thereunder  to  amend  Rule 
950  of  its  Rules  of  Board  of  Governors. 
The  proposal  amends  Phlx  drbilralion 
proviiuuns  so  that  the  ouly  non-HiemtnTS 
that  can  initiate  arbitrahon  preceedings 
against  a  member  are  public  customers 


and  equitable  titleholders  of  an 
Fxchange  membership  or  participation. 

On  March  3. 1987,  the  Phlx  also  filed 
with  the  Commission,  a  proposed  rule 
change  '  to  amend  By-Law  Article  X. 
Sec.  10-8(b)  so  that  it  conformed  to  its 
proposed  amendment  to  Rule  950.' 

As  noted  above,  the  proposed 
amendments  to  Rule  950  and  section  10- 
8(b)  of  the  Exchange  By-Laws  would 
amend  Phlx's  arbitration  rules  so  that 
the  only  non-member  to  member 
disputes  that  could  be  arbitrated  under 
Phlx  rules  are  actions  initiated  by  public 
customers  and  equitable  titleholder  of 
an  Exchange  membership  or 
participation.  In  its  filing  (SR-Phlx-86- 
28).  the  Phlx  indicated  thnf  the  purpose 
of  the  change  is  to  clanfy  that  non- 
member  refers  only  tn  pf^uifablc 
titleholders  who  are  not  lejjal  members 
and,  therefore,  cannot  initiate 
arbitration  proceedings  under  the 
member  to  member  dispute  provisions. 
As  proposed  the  amended  rule  and  By- 
law would  result  in  eliminating  any 
possibility  that  non  member  employees 
of  member  firms  can  artntrHte  a  dispute 
with  their  employer  under  I'hlx  rules. 

Notice  of  proposed  rule  change  SR- 
Phlx-86-28  together  with  its  terms  of 
substance  was  given  by  the  issuance  of 
a  Commission  release  (Securities 
Exchange  Act  Release  No.  23627, 
September  19.  198fi)  and  by  publication 
in  the  Federal  Rejtister  (51  FR  34513. 
September  20.  198f.|  No  comments  were 
received  regarding  the  proposal. 

The  Commission  finds  that  proposed 
rule  change  SR-Phlx-86-28  is  consistent 
with  the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange  and,  in  particular,  the 
requirements  of  Section  6.  and  the  rules 
and  regulations  thereunder.  In  this 
regard,  the  Phlx  rule  filing  clarifies  the 
parties  permitted  to  use  the  Exchange's 
arbitration  facilities.  This  should 
eliminate  any  confusion  over  the 
availability  of  these  facilities,  while 
continuing  to  make  the  facilities 
available  to  pubhc  customers. 


'  SR-PI>lx-86-2a. 


» SR-Ptilx-«7-«. 

*  Article  X.  wc  lO-Sfb)  would  tx  amended  •■ 
follows  Section  10-»(b)  |Non-Member|  Pubiic 
Cuatomer  or  Equitable  Titleholder  Controversiea: 
Any  dispute,  claim  or  controveray  between  a  public 
cuslofner  or  [non-meinberl  equitable  titlphoMer  of 
an  Exchanga  amimbanhip  or  pmrtKipatjon  and  a 
member.  m«sber  orgaaizauon  and/or  aaaociated 
person  in  connection  wjih  the  uK.unties  buaineas  of 
such  member  memljer  iinfnniialion  dnd/or 
dssocialed  person  in  conne<  n«i  with  hta  activtliea 
as  dn  associated  person  shaU  be  arbitrated  under 
Rule  S60.  |Forpurpos«s  of  this  Sacltun.  Itte  tarm 
non-member  shall  not  t>e  de«n>ed  lo  include  a 
foreign  currency  option  parMapant.) 


The  Commission  finds  good  cause  for 
approving  proposed  rule  change  SR- 
Phlx-87-6  prior  to  the  thirtieth  day  after 
the  date  of  publication  of  notice  thereof 
in  that  the  change  in  the  Dy-law  is 
necessary  to  ensure  consistency 
between  the  proposed  amendment  to 
Exchange  Rule  950  and  the  proposed 
amendment  to  Section  lO-tt(b)  of  the 
Exchange  By-Laws.*  Accordingly,  the 
Commission  believes  that  it  is 
appropriate  to  approve  the  proposed 
rule  change  to  the  By-law  on  an 
accelerated  basis  so  that  it  will  be 
consistent  with  Rule  950. 

It  is  Therefore  Ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  referred  to  above 
be,  and  hereby  are,  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Dated:  June  2,  1987. 
Shirley  E.  Hollis, 
Assistant  Secretary. 
[FR  Doc  87-13208  Filed  6-9-87:  8:45  am] 

BILLIMG  CODE  MIO-Ol-M 


Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing,  of  Midwest  Stock  Exchange, 
Inc. 

June  3,  1987. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
pursuant  to  section  12(f)(1)(B)  of  the 
Secunties  Exchange  Act  of  1934  and 
Rule  12f-l  thereunder,  for  unlisted 
trading  pnvileges  in  the  following 
securities: 

Broken  Hill  Proprietary  Co..  Ltd.  (The) 
The  Amencan  Depositary  Shares  each 
representing  4  Ordinary  Shares  (File 
No.  7-0181) 
Burger  King  Investors  Master  LP.  II 
Depositary  Receipts  Representing 
Units  of  Limited  Partnership 
Interests  (File  No.  7-0182) 
Cineplex  Odeon  Corporation 

Common  Stock,  No  Par  Value  (File  7- 
0183) 
MFS  Government  Market  Income  Trust 
Shares  of  Beneficial  Interest.  No  Par 
Value  (File  No.  7-0184) 
Blocker  Energy  Corporation 
Common  Stock.  $.10  Par  Value  (File 
No.7-0185) 
Alza  Corporation 

Common  Stock.  $1.00  Par  Value  (File 
No.  0186) 


*  We  note  that  the  change  fo  Rule  950  was  noticed 
and  we  received  no  public  commanL 
»  17  CKB  200  30-3. 


British  Gas  PLC 

Second  Interim  Depositary  Receipts 
(File  No.  7-0187) 
Ideal  Basic  Industries,  Inc.  (The) 

Common  Stock,  $5.00  Par  Value  (File 
No.  7-0188) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  )une  24,  1987  written 
data,  views  and  arguments  concerning 
the  above-referenced  applications. 
Persons  desiring  to  make  written 
comments  should  file  three  copies 
thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
Washington,  DC  20549.  Following  this 
opportunity  for  hearing,  the  Commission 
will  approve  the  applications  if  it  finds, 
based  upon  all  the  information  available 
to  it  that  the  extensions  of  unlisted 
trading  privileges  pursuant  to  such 
applications  are  consistent  with  the 
maintenance  of  fair  and  orderly  markets 
and  the  protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Shirley  E.  Hollis, 

Assistant  Secretary. 

[FR  Doc.  87-13214  Filed  6-9-87;  8:45  am) 

BIUJNG  COOC  Mlft-OI-M 

Self-RegtHatory  Organizations; 
Applications  of  Philadelphia  Stock 
Exchange,  Inc.,  for  UnRsted  Trading 
Privileges  and  of  Opportimtty  for 
Hearing 

June  3, 1987. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
SecunUes  and  Exchange  Commission 
pursuant  to  section  12(f)(1)(B)  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  12f-l  thereunder,  for  unlisted 
trading  privileges  in  the  following 
securities: 
Western  Digital  Corporation  (Delaware) 

Common  Stock,  $0.10  Par  Value  (File 
No.  7-0179) 
Wisconsin  Energy  Corporation  (Holding 
Company) 

Common  Stock,  $10.00  Par  Value  (File 
No.  7-0180) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  June  24, 1987, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 


written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
Washington,  DC  20549.  Following  this 
opportunity  for  hearing,  the  Commission 
will  approve  the  application  if  it  fmds, 
based  upon  all  the  information  available 
to  it,  that  the  extensions  of  unlisted 
trading  privileges  pursuant  to  such 
applications  are  consistent  with  the 
maintenance  of  fair  and  orderly  markets 
and  the  protection  of  investors. 

For  the  Commission,  by  the  Envision  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Shirley  E.  Mollis, 
Assistant  Secretary. 
[FR  Doc.  87-13215  Filed  6-9-87;  8:45  am) 
BIU.INQ  COOC  WIO-OV-M 


[Rel.  No,  IC-15769;  812-6663] 

Jet  Capital  Corp.;  Notice  of  Application 
and  Temporary  Order 

)une  3,  1987. 

agency:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTJON:  Notice  of  Application  for  an 
Order  under  the  Investment  Company 
Act  of  1940  (the  "1940  Act"):  and  Order 
of  Temporary  Exemption  , 

Applicant:  Jet  Capital  Corporation 
("Jet"  or  "Applicant"). 

Relevant  1940  Act  Section:  Order 
requested  under  section  3(b)(2)  of  the 
1940  Act  and  temporary  order  granted 
under  section  6(c)  from  all  provisions  of 
the  1940  Act. 

Summary  of  Application:  Applicant 
seeks  an  order  declaring  it  fo  be 
primarily  engaged  in  a  business  other 
than  that  of  investing,  reinvesting, 
owning,  holding  or  trading  in  securities. 
Applicant  further  requests  a  tempoary 
order  exempting  if  from  all  provisions  of 
the  1940  Act  during  the  period  from  May 
18, 1987,  until  the  Commission  shall 
make  a  final  determination  ujKin  the 
application. 

Filing  Date:  The  application  was  filed 
March  25,  1987.  and  amended  on  May 
18,  1987,  and  June  3,  1987. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  an  order  granting 
the  application  will  be  issued.  Any 
interested  person  may  request  a  hearing 
on  this  application,  or  ask  to  be  notified 
if  a  hearing  is  ordered.  Any  requests 
must  be  received  by  the  SEC  no  later 
than  5:30  p.m.,  on  June  26,  1987.  Requests 
must  be  in  writing,  setting  forth  the 
nature  of  your  interest,  the  reasons  for 
the  request,  and  the  issues  contested. 
Applicant  should  be  served  writh  a  copy 
of  the  request,  either  personally  or  by 
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mail,  and  the  request  should  also  be  sent 
to  the  Secretary  of  the  SEC,  along  with 
proof  of  service  (by  affidavit  or,  in  the 
case  of  an  attorney -at-lavv,  by 
certificate).  Notification  of  the  date  of  a 
hearing  should  be  requested  by  writing 
to  the  Secretary  of  the  SEC. 

addresses:  Secretary,  SEC.  450  Fifth 
Street.  NW.,  Washington,  DC  20549; 
Applicant.  800  Third  Avenue.  New  York. 

New  York  inoi!:: 

FOR  FURTHER  INFORMATION  CONTACT: 

Special  Counsel  Curtis  R.  Hilliard  (202) 
272-3026,  Office  of  Investment  Company 

Regulation. 

SUPPLEMENTARY  INFORMATION:  The 

following  IS  a  summary  of  the 
application.  The  complete  application  is 
available  for  a  fee  from  either  the  SEC's 
Public  Reference  Branch  in  person  or  the 
SEC's  commercial  copier  (800)  231-3282 
(in  Maryland  (301)  25a-4300). 
Applicant's  Representations: 

1.  )et  was  incorporated  in  1969,  and, 
since  1972.  )et's  principal  business  has 
been  the  direction  and  control  of  Texas 
Air  Corporation  ("Texas  Air"),  a  holding 
company  with  wholly-owned 
subsidiaries  which  are  engaged  in 
airline  and  airline  related  businesses. 
As  of  the  date  of  the  filing  of  this 
application.  Jet's  principal  assets 
(representing  more  than  90%  of  Jet's 
total  assets  on  a  market  value  basis) 
consist  of  253,650  shares  of  Texas  Air 
Common  Stock  and  2,040,000  shares  of 
Texas  Air  Class  A  Common  Stock.  Jet's 
Common  Stock  (its  only  outstanding 
security)  is  currently  owned  by  fewer 
than  100  holders  of  record. 
Approximately  62%  of  the  outstanding 
Common  Stock  of  Jet  is  owned  by  Jet's 
officers  and  directors,  and 
approximately  49%  is  owned  by 
Francisco  A.  Lorenzo,  Jet's  Chairman 
and  Chief  Executive  Officer. 

2.  Texas  Air  is  a  holding  company,  the 
principal  holdings  of  which  are  all  of  the 
common  stock  of  Continental  Airlines, 
Inc.  ("Continental ").  Eastern  Air  Lines, 
Inc.  ("Eastern"),  People  Express,  Inc. 
("People  Express  ").  Frontier  Holdings. 
Inc.  ("Frontier").  New  York  Airlines,  Inc. 
("New  York  Air"),  three  commuter 
airlines  and  SystemOne  Holdings,  Inc. 
("SystemOne").  Texas  Air  manages  the 
business  operated  by  its  subsidiaries 
through  its  control  of  their  boards  of 
directors  and  its  control  over  the 
appointment  of  their  executive  officers. 
Texas  Air  also  engages  in  the  equipment 
leasing  business  directly  and  through  its 
subsidiary,  Texas  Air  Leasing,  and 
engages  in  the  business  of  marketing 
airline  reservations  and  computer 
processing  systems  through  its 
SystemOne  subsidiary.  Jet  has  been  the 


principal  stockholder  of  Texas  Air  since 
1972.  as  measured  by  voting  power. 

3.  Jet  proposes  to  diversify  its 
business  beyond  the  airline  and  airline- 
related  businesses  it  currently  manages 
through  Texas  Air  by  acquiring  other 
business  which  it  will  operate  either 
directly  or  through  majority-owned 
subsidiaries.  In  addition  to  acquiring 
majority  positions  in  businesses  outside 
the  airline  and  airline-related  industies. 
Jet  may  engage  in  airline-related 
businesses  directly  and  may  purchase 
additional  controlling  positions  in 
companies  engaged  in  airline  and 
airline-related  businesses.  It  is  expected 
that  this  acquisition  program  will  be 
financed  with  additional  capital 
obtained  from  lending  institutions  or 
from  outside  investors. 

4.  The  Texas  Air  Common  Stock  and 
Class  A  Common  Stock  owned  by  Jet 
represent  less  than  50%  of  the 
outstanding  voting  securities  of  Texas 
Air.  Accordingly,  the  Texas  Air 
securities  held  by  Jet  fall  within  the 
definition  of  "investment  securities"  set 
forth  In  section  3  of  the  1940  Act. 
Because  these  Texas  Air  securities 
constitute  more  than  40%  of  Jet's  total 
assets.  Jet,  absent  an  exemption,  would 
fall  within  the  definition  of  "investment 
company"  set  forth  in  section  3(a)(3)  of 
the  1940  Act.  Although  Jet  believes  it  is 
currently  exempt,  any  uncertainty  about 
Jet's  status  under  the  1940  Act  could 
impair  Jet's  ability  to  raise  the  capital 
necessary  to  finance  its  proposed 
diversification  program.  This 
Application  is  submitted  for  an  order 
pursuant  to  section  3(b)(2)  of  the  1940 
Act  to  eliminate  any  questions  about 
Jet's  status. 

Applicant's  Legal  Conclusion: 

1.  Applicant  believes  that  Jet  controls 
Texas  Air  within  the  meaning  of  the  Act. 
As  more  fully  described  in  the 
application.  Jet  believes  that  it  controls 
Texas  Air  becasue  of: 

(i)  The  historical  relationship  between 
Jet  and  Texas  Air 

(ii)  Jet  being  the  single  largest 
stockholder  of  Texas  Air  as  measured 
by  voting  power,  (approximately  34%  of 
the  votes  at  meetings  of  Texas  Air 
stockholders); 

(iii)  Jet's  represntation  on  Texas  Air's 
board  of  directors  (4  of  11  directors)  and 
the  fact  that  officers  and  directors  of  Jet 
constitute  the  entire  executive 
committee  of  the  Texas  Air  board;  and 

(iv)  The  fact  that  since  1972,  key 
executive  positions  of  Texas  Air 
(including  the  positions  of  Chief 
Executive  Officer  and.  since  1976,  Chief 
Financial  Officer)  have  been,  and  are  at 
this  time,  occupied  by  officers  and 
directors  of  Jet 


2.  Jet  not  only  controls  Texas  Air.  but 
also  is  primarily  engaged  in  the  airline 
business  and  airline-related  businesses 
through  Texas  Air,  and  after 
implementation  of  the  diversification 
program  will  continue  to  be  primarily 
engaged  in  the  airline  business  and 
airline-related  businesses.  Historically, 
Jet  has  not  engaged  in  any  significant 
business  other  than  the  airline  business 
through  Texas  Air.  Jet  was  established 
in  1969  to  operate  an  aircraft  leasing 
business,  but  that  venture  was 
frustrated  in  1970  with  the  onset  of  a 
recession  which  impaired  Jet's  ability  to 
finance  the  acquisition  of  aircraft.  Jet 
quickly  turned  to  the  airline  business, 
and  by  1972  had  taken  control  of  Texas 
Air.  Since  that  time,  jet  has  been 
primarily  engaged  in  the  airline  and 
airline-related  businesses  and  its 
officers  have  devoted  all  their  business 
time  to  the  business  of  Texas  Air. 

3.  The  vast  proponderance  of  Jet's 
assets  consists  of  secunties  of  Texas 
Air.  These  securities  represented 
approximately  69.0%  of  jet's  total  assets 
on  a  book  value  basis  at  December  31, 
1986  and  approximately  92  4%  on  a 
market  value  basis.  These  assets  have 
not  changed  materially  since  that  date. 
Jet  has  participated  from  time  to  time  in 
certain  partnerships  with  Texas  air 
which  acquired  securities  of  Eastern  and 
certain  other  compaines  in  connection 
with  Texas  Air's  acquisition  program. 
These  holdings  have  not  exceeded  22.6% 
of  Jet's  total  assets  on  a  market  value 
basis  at  any  time. 

4.  Substantially  all  of  jet's  net  income 
(approximately  95%  in  1985  and  1986)  is 
derived  from  jet's  holdings  of  Texas  Air 
securities.  Texas  Air  has  not  paid  a  cash 
dividend  since  mid-1983,  and  the  income 
reflected  in  Jet's  income  statement  for 

1985  and  1986  is  based  primarily  on  Jet's 
proportionate  interest  in  the  income  and 
stockholder's  equity  of  Texas  Air.  At 
this  time.  Jet  has  no  significant  income 
from  any  other  source,  jet  realized 
approximately  $481,000  of  income  in 

1986  from  its  participation  in  the 
acquisition  partnerships  referred  to 
above.  This  income  represented  less 
than  8%  of  jet's  net  income  in  1986. 

5.  Over  its  history.  Jet  has  typically 
had  only  three  officers:  a  Chairman,  a 
President  and  a  Secretary/Treasurer. 
each  of  whom  has  devoted  substantially 
all  his  business  time  to  the  business  of 
Texas  Air.  At  this  time,  Francisco  A. 
Lorenzo  and  Robert  Sendeker,  Jet's 
Chairman  and  Secretary /Treasurer, 
respectively,  devote  their  full  business 
attention  to  Texas  Air  in  their  capacities 
as  directors  and  executive  officers  of 
Texas  Air.  jet  has  recently  engaged 
Kevin  S.  Moore  who  serves  as  President 


and  Chef  Operating  officer  of  Jet  and  as 
Director  of  Business  Development  for 
Texas  Air.  It  is  expected  that  Mr.  Moore 
will  devote  the  major  portion  of  his 
business  time  to  the  managment  of  Jet's 
diversification  program,  which  is 
described  below,  and  to  the  managment 
of  the  companies  to  be  acquired  by  Jet  in 
connection  with  that  program.  Further, 
since  1972  Jet  has  consistently 
represented  itself  as  a  holding  company 
whose  principal  assets  are  the  securities 
of  Texas  Air.  jet  has  never  represented 
or  held  itself  out  as  an  investment 
company. 

6.  As  described  above,  jet  is  primarily 
engaged  in  a  non-investment  company 
business  through  Texas  Air.  Jet  proposes 
to  diversify  its  business  beyond  its 
existing  airline  and  airline-related 
business  by  undertaking  a  newly- 
formulated  expansion  and  acquisition 
program,  jet  proposes  to  acquire 
majority  positions  in  companies  outside 
of  the  airline  and  airline-realted 
industries.  These  acquisitions  may  be 
made  through  leveraged  buyout 
transactions,  open-market  purchases  of 
stock,  tender  offers,  mergers  or  other 
means.  It  is  expected  that  holding  in 
non-airline-related  businesses  ultimately 
may  exceed  50%  of  Jet's  total  assets. 
Although  this  diversification  program 
may  result  in  significant  changes  in  jet's 
overall  businesses,  jet  expects  that  it 
will  continue  to  be  primarily  engaged  in 
the  airline  business  and  airline-related 
businesses. 

7.  It  is  expected  that  the 
diversification  program  will  be  financed 
with  additional  capital  obtained  from 
lending  institutions  or  from  outside 
investors,  or,  when  the  business  permits, 
with  internally  generated  funds. 
Although  jet  has  from  time  to  time  sold 
Texas  Air  securities  to  cover  various 
expenses.  Jet  does  not  intend  to  sell  any 
of  its  Texas  Air  securities  to  finance  the 
diversification  program. 

8.  jet  will  retain  indefinitely  the 
majority  positions  that  if  expects  to 
acquire  and  will  derive  a  profit  from  the 
earnings  of  the  businesses  rather  than 
from  the  disposition  of  the  businesses 
after  they  have  appreciated  in  value.  Jet 
and  its  personnel  will  participate 
actively  in  the  management  of  the 
companies  which  it  acquires. 

Applicant's  Condition: 
In  order  to  ensure  that  fet  will 
continue  to  be  primarily  engaged  in  the 
airline  business  and  airline-related 
businesses  upon  implementation  of  the 
diversification  program.  Jet  has  agreed 
to  the  following  condition  being 
attached  to  any  order  granted  on  this 
application: 

1.  Jet  will  not  acquire  any  "investment 
securities"  if  at  the  time  or  as  a  result  of 
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such  acquisition  the  value  of  investment 
securities  held  by  jet  would  exceed  40% 
of  Jet's  total  assets,  except  as  permitted 
by  law  (such  percentage  will  be 
computed  on  an  unconsolidated  basis 
and  for  purposes  of  computing  such 
percentage  and  applying  any  exemption 
or  exception  based  on  Jet's  holdings  of 
investment  securities,  "investment 
securities"  will  include  all  securities 
defined  as  "investment  securities"  under 
the  1940  Act  other  than  securities  issued 
by  companies  in  the  airline  business  or 
airline-related  businesses,  including 
Texas  Air,  which  are  directly  or 
indirectly  controlled  by  Jet). 

Temporary  Order 

The  request  for  temporary  exemptive 
relief  pending  a  final  determination  on 
the  apphcation  by  the  Commission  has 
been  considered,  and  it  is  found  that,  in 
view  of  the  circumstances  set  forth 
above  arrd  in  the  Apphcation,  that  it  is 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  1940  Act  to  grant  an  immediate 
temporary  order  as  requested  by 
Applicant.  Accordiiigiy, 

It  Is  Ordered,  pursuant  to  sechon  6(c) 
of  the  1940  Act,  that  the  Application  for 
a  temporary  order  exempting  Applicant 
from  all  provisions  of  the  1940  Act  be, 
and  hereby  is.  granted,  dunng  the  period 
from  May  18. 1987  until  the  Commission 
shall  make  a  final  determination  upon 
the  request  for  exemption  set  forth  in  the 
Application,  subject  to  the  undertakings 
to  which  Applicant  has  consented  and 
which  are  set  forth  above  and  in  the 
application. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authon'-^ . 
Shirley  E  Hollis. 
Assisiont  Secretary. 
(FR  Doc.  87-13207  Filed  6-9-87;  8:45  am) 
B1LUNG  CODE  MIO-OI-M 


[Release  No.  3S-24404) 

Flliriga  Under  the  Public  Utility  Holding 
Company  Act  of  1935  ("Act") 

June  4,  1987. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the 
application(s)  and/or  declaration(s)  for 
complete  statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s)  and/or  deciaration(s)  and 
any  amendment[s)  thereto  is/are 


available  for  public  inspection  through 
the  Commission's  Office  of  Pubhc 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
June  29, 1987  to  the  Secretary,  Securities 
and  Exchange  Commission.  Washington. 
DC  20549,  and  ser\  e  a  copy  on  the 
rele\ant  applicant(s)  and/or 
declarantls)  at  the  addresses  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request:  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  noufied  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  m  the  matter. 
After  said  date,  the  application(s)  arxl/ 
or  declare tion(s),  as  filied  or  as 
amended,  may  be  granted  and/or 
permitted  to  become  effective.  ■   ' 

Enron  Corp.  (31-821) 

Enron  Corp.  ("Enron"),  1400  Smith, 
Houstoa  Texas  77002,  has  filed  an 
application  for  an  order  declaring  that  it 
is  not  a  gas  utility  company  under 
Section  2(a)(4)  of  the  Act  because  (1)  It 
is  primarily  engaged  in  businesses  other 
than  that  of  a  gas  utility  company  and 
(2)  it  distributes  at  retail  only  a  small 
amount  of  natural  or  manufactured  gas. 

Enron,  a  Delaware  corporation.  ha« 
four  principal  business  segments:  (1) 
Transmission  of  natural  gas  at 
wholesale;  (2)  natural  gas  and  oil 
exploration  and  production  pnmarily  in 
the  United  States  and  Canada:  (3) 
acquisition,  production,  transportation, 
and  marketing  of  natural  gas  liquids  and 
petroleum  products;  and  (4)  production 
and  marketing  of  plastic  resins  and 
films,  petrochemicals,  and  antifreeze, 
Enron's  common  stock  is  registered 
under  section  12(b)  of  the  Securities 
Exchange  Act  of  1934.  Approximately 
19%  of  said  stock  is  owned  by  the  Enron 
Corp.  Employee  Stock  Ownership  Plan. 

Enron's  operating  revenues  from 
natural  gas  sales  were  approximately 
$2.7,  $4.2,  and  $4.1  billion,  respectively, 
for  calendar  years  1984, 1985.  and  1986 
and  were  derived  principally  from  direct 
sales  to  electric  utility  and  industrial 
customers,  sales  of  gas  for  resale,  and 
transportation  of  gas  for  others.  During 
1984, 1985.  and  1986.  Enron  had 
consolidated  operating  revenues  of 
approximately  $7.0,  $9.7,  and  $7.6 
billion,  respectively,  and  net  income 
applicable  to  common  stock  of  $217.2 
million  in  1984,  net  loss  of  $103.2  million 
in  1985,  and  net  income  of  $9.4  milion  in 
1986.  Enron  had  consolidated  total 
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assets  of  approximately  $5.9.  $9.6,  and 
$8.5  billion,  respectively,  at  December 
31. 1984,  1985.  and  1986. 

Enron,  through  its  divisions.  Northern 
Natural  Gas  Company  ("Northern")  and 
San  |uan  Gas  Company  ("SIGCo"), 
engages  in  retail  sales  of  gas.  Northern's 
retail  sales  are  made  under  "farm  tap" 
clause  arrangements  with  82  rural 
landowners  (3  in  Oklahoma,  76  in 
Montana,  and  3  in  Kansas)  in  exchange 
for  right-of-way  grants.  During  1984, 
1985.  and  1986,  retail  sales  constituted 
approximately  .001%.  or  $23,000,  .003%, 
or  $73,000,  and  .003%,  or  $60,000, 
respectively,  of  Enron's  total  gas  sales. 

SJGCo  was  acquired  by  Enron  in 
January  1985.  is  regulated  by  the  Public 
Service  Commission  of  Puerto  Rico,  and 
supplies  gas  to  approximately  12.000 
residential,  public-housing,  commercial, 
industrial,  and  government  customers 
located  in  San  Juan,  Puerto  Rico. 
SIGCo's  revenues  for  1984, 1985.  and 

1986  were  approximately  $5,030,134. 
$4,861,137,  and  $4,845,981.  respectively. 
Retail  sales,  through  SjGCo,  constituted 
approximately  .1%  or  $4,752,000,  and 
.1%,  or  $4,737,000,  of  Enron's  total  gas 
sales,  respectively,  for  1985  and  1986. 

Connecticut  IJ^ht  &  Power  Company 
(70-6799) 

The  Connecticut  Light  and  Power 
Company  ("CL&P ").  Selden  Street. 
Berlin,  Connecticut  06037,  an  electric 
and  gas  utility  subsidiary  of  Northern 
Utilities,  a  registered  holding  company, 
has  filed  a  post-effective  amendment  to 
its  application-declaration  pursuant  to 
sections  6  and  7  of  the  Act. 

By  orders  dated  May  17, 1983, 
December  29, 1983  and  June  28. 1984 
(MCAR  Nos.  22940.  23187  and  23351. 
respectively),  CL&P  was  authorized  to 
enter  into  an  interest  rate  swap  and 
related  term-loan  agreement.  CLAP  now 
proposes  to  replace  the  term-loan 
agreement  that  underlies  CL&P's 
existing  $75  million  interest  rate  swap, 
for  the  remainder  of  the  period  July  2. 

1987  tojuly  2,  1991. 

American  Electric  Power  Company.  Inc. 
(70-7389) 

American  Electric  Power  Company. 
Inc.,  1  Riverside  Plaza.  Columbus.  Ohio 
43215  ("American  "),  a  registered  holding 
company,  Michigan  Power  Company. 
P.O.  Box  13.  Three  Rivers.  Michigan 
49093  ("Michigan  Power"),  its  public 
utility  subsidiary,  Michigan  Gas 
Company.  1  Riverside  Plaza.  Columbus. 
Ohio  43215  ('MGC  ").  a  presently 
inactive  company,  and  Southeastern 
Michigan  Gas  Enterprises.  Inc.,  405 
Water  Street.  Port  Huron.  Michigan 
48060  ("Southeastern"),  an  unaffiliated 
exempt  holding  company  ("collectively. 


Applicants-declarants '),  have  filed  a 
joint  application-declaration  pursuant  to 
Sections  2(a)(7).  3(a)(1).  6(a).  7,  9(a)(1) 
and  (2),  10. 11  and  12  (c),  (d)  and  (f)  of 
the  Act  and  Rules  2.  43.  44.  45.  and  48 
thereunder. 

Applicants/declarants  request 
authorization  for  a  series  of 
transactions,  the  ultimate  effect  of 
which  is  to  dispose  of  the  gas  utility 
properties  of  Michigan  Power  to  MGC. 
which  will  become  a  gas  utility 
subsidiary  of  Southeastern,  which  is 
intended  to  remain  exempt  under 
section  3(a)(1)  of  the  Act  pursuant  to 
Rule  2.  Pursuant  to  Commission  order 
dated  July  24. 1967  (HCAR  No.  15800), 
American  acquired  Michigan  Power,  a 
previously  nonaffiliated  company 
owning  and  operating  a  combination  gas 
and  electric  utility  business.  Such 
acquisition  was  conditioned  on 
American's  divestiture  of  the  gas  utility 
properties  of  Michigan  Power  and  the 
order  of  July  24. 1967  reserved 
jurisdiction  over  the  disposition  of  such 
properties. 

American  and  Michigan  Power  now 
propose  to  sell  the  gas  utility  properties 
of  Michigan  Power  to  MGC  which,  will 
issue  to  American  its  securities,  which 
American  will  sell  to  Southeastern,  all 
pursuant  to  a  purchase  agreement  dated 
January  28, 1987  among  American. 
Michigan  Power  and  Southeastern 
("Purchase  Agreement").  The 
transactions  proposed  in  the  Purchase 
Agreement,  all  deemed  to  occur 
concurrently,  are  summarized  as 
follows:  (1)  American  will  cause  MGC  to 
issue  and  sell  to  American  its  $10 
million  unsecured  demand  promissory 
note,  payable  five  years  from  the  date  of 
issuance,  and  bearing  interest  at  an 
annual  rate  of  10%  per  annum  ("Capital 
Note")  and  10  shares  of  common  stock, 
par  value  $1.00  per  share,  of  MGC 
( "Common  Stock")  in  exchange  for  cash 
equal  to  the  aggregate  of  (a)  the 
Purchase  Price,  and  (b)  the  Purchase 
Price  Adjustment  Amount  (both  as 
defined  in  the  Purchase  Agreement).  (2) 
American  shall  cause  Michigan  Power 
to  sell  and  MGC  to  purchase  the  Gas 
Assets  (as  defined  in  the  Purchase 
Agreement)  of  Michigan  Power  for  cash 
equal  to  the  aggregate  of  (a)  the 
Purchase  Price,  and  (b)  the  Purchase 
Price  Adjustment  Amount.  (3)  American 
will  sell  to  Southeastern  the  Capital 
Note  and  the  Common  Stock  for  cash 
equal  to  the  aggregate  of  (a)  the 
Purchase  Price,  and  (b)  the  Purchase 
Price  Adjustment  Amount  paid  in 
accordance  with  the  Purchase 
Agreement. 


For  ihe  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Shirley  E.  Hollia, 
Assistant  Secretary. 
[FR  Doc  87-13257  Filed  6-9-^7;  8:45  am) 

BILLING  COOC  M10-01-M 


SMALL  BUSINESS  ADMINISTRATION 

(License  No.  06/10-0056] 

Filing  of  Application  for  Transfer  of 
Ownership  and  Control;  Interlirst 
Venture  Corp. 

Notice  is  hereby  given  that  an 
application  has  been  filed  with  the 
Small  Business  Administration  (SBA). 
pursuant  to  S  107.601  of  the  Regulations 
governing  small  business  investment 
companies  (13  CFR  107.601  (1987))  for  a 
transfer  of  ownership  and  control  of 
Interfirst  Venture  Corporation,  901  Main 
Street.  10th  Floor,  Dallas.  Texas  75283,  a 
Federal  Licensee  under  the  Small 
Business  Investment  Act  of  1958  (the 
Act),  as  amended  (15  U.S.C.  661  et  seq.]. 
The  proposed  transfer  of  ownership  and 
control  of  Interfirst  Venture 
Corporation,  which  was  licensed  June 
22, 1961,  is  subject  to  the  prior  written 
approval  of  SBA. 

"The  transfer  of  ownership  and  control 
relates  to  a  proposed  marger  of  Interfirst 
Corporation  with  a  wholly-owned 
subsidiary  of  RepublicBank  Corporation. 
This  merger  will  result  in  a  merger  of 
Interfirst  Bank  Dallas,  parent  company 
of  Interfirst  Venture  Corporation,  into 
RepublicBank  Dallas,  and  Interfirst 
Venture  Corporation  will  become  a 
wholly-owned  indirect  subsidiary  of 
RepublicBank  Corporation.  No  person  or 
other  corporation  owns  10  percent  or 
more  of  RepublicBank  Corporation's 
voting  securities. 

There  is  no  change  of  management  of 
Interfirst  Venture  Corporation 
contemplated  in  connection  with  the 
proposed  change  of  ownership  and 
control. 

Matters  involved  in  SBA's 
consideration  of  the  application  include 
the  general  business  reputation  and 
character  of  the  managment,  and  the 
probability  of  successful  operations  of 
the  company  under  their  managment, 
including  profitability  and  financial 
soundness,  in  accordance  with  the  Act 
and  Regulations. 

Notice  is  hereby  given  that  any  person 
may.  not  later  than  30  days  from  the 
date  of  publication  of  this  Notice,  submit 
written  comments  on  the  proposed 
transfer  of  ownership  and  control  to  the 
Deputy  Associate  Administrator  for 
Investment.  Small  Business 
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Administration,  1441  "L  "  Street  NW.. 
Washington.  DC  20416.  A  copy  of  this 
Notice  will  be  published  in  a  newspaper 
of  general  circulation  in  Dallas,  Texas. 

ICatalog  of  Federal  Domestic  Assistance 
Program  No.  59  Oil,  Small  Business 
Investment  Companies) 
Robert  G.  Lineberry, 

Deputy  Associate  Administrator  for 
Investment. 

Dated:  June  1, 1987. 

[FR  Doc.  87-13185  Filed  6-9-87;  8:45  am] 

BILLING  CODE  802S-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  High  Administration 

Environmental  Impact  Statement;  Lake 
County;  IN 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 
action:  Notice  of  Intent. 

summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  a  proposed  highway  project 
in  Lake  County,  Indiana.  A  project  is 
proposed  to  widen  U.S.  30  generally  on 
existing  alignment  from  the  Illinois- 
Indiana  State  Line  to  U.S.  41.  As 
proposed,  a  5-lane  roadway  cross- 
section  bordered  by  curbs  and  gutters 
will  be  provided  within  a  proposed  right 
of  way  typically  100'  wide. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  James  E.  Threikeld,  District 
Kngineer,  Federal  Highway 
Administration,  Federal  Office  Building, 
575  North  Pennsylvania  Street,  Room 
254,  Indianapolis.  Indiana  46204. 
Telephone:  (317)  269-7494. 
SUPPLEMENTARY  INFORMATION:  The 
I  HWA  m  cooperation  with  the  Indiana 
Department  of  Highways  (IDOH)  will 
prepare  an  environmental  impact 
statement  for  a  proposed  2.94  mile 
project  on  U.S.  30  extending  from  the 
Illinois-Indiana  State  Line  to  U.S.  41, 
oassing  through  the  Towns  of  Dyer  and 
Schererville.  Existing  3-4  lane  U.S.  30  is 
jroposed  to  be  widened  to  provide  two, 
12'  lanes  in  each  direction  separated  by 
d  continuous  left  turn  lane  16'  wide  and 
*Jordered  by  curbs  and  gutters  and 
sidewalks,  all  contained  in  a  right  of 
way  typically  100'  wide.  New  twin 
bridges  are  proposed  to  be  built  over 
Plum  Creek  and  the  existing  twin 
bridges  over  Dyer  Ditch  are  proposed  to 
be  widened. 

Major  intersections  at  Hart  Street, 
Sheffield  Avenue  (extended),  Calumet 
Avenue  (extended),  St.  John  Road  and 
U.S.  41  are  proposed  to  be  up-graded  to 
increase  capacity  and  safety.  This 


project  is  proposed  to  address  capacity 
problems  and  restricted  Levels  of 
Service  on  U.S.  30,  particulariy  at  the 
Hart  Street  and  U.S.  41  intersections. 
Current  traffic  volumes  of  26,000  to 
34,700  vehicles  per  day  are  projected  to 
increase  to  36,000  to  48,000  vehicles  per 
day  by  the  year  2006. 

In  addition  to  the  proposed  5-lane 
cross  section  improvement  throughout 
the  total  project  termini,  two  alternate 
improvement  options  are  to  be 
considered.  The  first  alternate  proposes 
only  a  series  of  isolated  spot 
improvements  at  the  major  intersections 
and  the  stream  crossings.  The  second 
alternate  proposes  to  make  no 
improvements  to  U.S.  30  within  the 
project  limits. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  that  all  significant  issues 
are  identified,  those  agencies,  groups  or 
individuals  affected  by  or  interested  in 
this  proposed  action  are  invited  to 
participate  by  sending  their  written 
comments  to  the  FHWA.  No  formal 
scoping  meeting  will  be  conducted. 
Early  coordination  contacts  have  been 
initiated  with  26  Federal,  State  and  local 
agencies  having  either  jurisdiction  or 
special  expertise. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  20.205,  [Highway  Research, 
Planning  and  Construction],  the  provisions  of 
Executive  Order  12372  regarding  State  and 
local  inter-governmental  review  of  Federal 
and  Federally-assisted  programs  and  projects 
apply  to  this  program.) 

Issued  on:  June  2,  1987. 
Arthur  A.  Fendrick. 
Division  Administrator 
[FR  Doc.  87-13149  Filed  6-9-87;  8:45  am] 

BILLING  CODE  4810-2:-M 


Urban  Mass  Transportation 
Administration 

Solicitation  of  Expressions  of  Interest 
and  Capabilities  in  Providing  Transit 
Bus  Maintenance  Services 

AGENCY:  Urban  Mass  Transportation 
Administration,  DOT. 
ACTION:  Notice. 

summary:  The  Urban  Mass 
Transportation  Administration  (UMTA) 
announces  that  it  is  seeking  expressions 
of  interest  and  capabilities  from  firms 
interested  in  providing  bus  maintenance 
services  to  transit  agencies  under  a 
competitive  procurement  process. 
DATE:  Responses  are  due  within  45  days 
of  this  notice. 

ADDRESS:  DOT/UMTA  400  7th  Street, 
SW.,  Washington,  DC  20590  URT-31, 
Room  6100. 


FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Philip  G.  Hughes,  (202)  366-4984, 
UMTA  Headquarters. 

Background 

UMTA  has  been  promoting  the  use  of 
competitive  practices  in  the  provision  of 
mass  transportation  services  to  ensure 
that  Federal  assistance  is  efficiently  and 
effectively  utilized.  The  results  to  date 
have  produced  significant  cost 
reductions.  UMTA  desires  to  extend  and 
promote  competitive  practices  in  the 
provision  of  bus  transit  maintenance 
services.  As  a  means  of  accomplishing 
this,  UMTA  desires  to  identify  firms  that 
are  interested  in  providing  a  range  of 
bus  maintenance  services  to  transit 
agencies.  The  basic  types  of 
maintenance  arrangements  being 
considered  are: 

•  Contractor  to  provide  complete 
turnkey  operation  which  would  include 
facility,  equipment,  labor  and 
management  capable  of  performing 
complete  servicing  and  maintenance  of 
a  fleet  of  transit  buses. 

•  Contractor  to  provide  labor  and 
management  which  would  service  and 
maintain  a  fleet  of  transit  buses  in  a 
facility  provided  and  equipped  by  the 
transit  agency. 

Interested  firms  should  provide  the 
following  information:  Name  and 
address  of  firm,  name  and  telephone 
number  of  contact  person,  type  of 
services  described  above  that  firm  is 
able  to  provide,  geographic  area  or 
areas  where  firm  could  provide  these 
services,  and  any  pertinent  prior 
experience.  Responses  should  be  as 
brief  as  possible. 

Depending  upon  the  nature  of 
responses  received,  listings  of  firms  by 
geographic  area  of  interest,  e.g.  national 
or  regional,  will  be  assembled,  UMTA 
then  expects  to  make  these  listings 
available  to  local  transit  agencies 
considering  contracting  with  private 
firms  for  transit  bus  maintenance. 

Dissemination  of  these  list(s)  by 
UMTA  will  not  constitute  an 
endorsement  of  any  firm,  or 
representation  as  to  the  capabilities  of  a 
firm.  The  information  is  provided  solely 
to  expand  the  awareness  of  transit 
agencies  to  possible  contract  sources. 

Issued:  May  30, 1987.  • 

Ralph  L  Stanley. 
Urban  Mass  Transportation  Administration. 

[FR  Doc.  87-13147  Filed  6-9-87:  8:45  amj 
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Solicitation  of  Innovative  Concepts  (or 
ttie  Use  of  Competition  To  Obtain 
Transit  Vetilcle  Maintenance  Services 

agency:  Urban  Mass  Transportation 
Administration,  DOT. 

action:  Notice. 

summary:  The  Urban  Mass 
Transportation  Administration  (UMTA) 
announces  that  it  is  seeking  innovative 
concepts  for  the  competitive 
procurement  of  ve+jicle  manintenance 
services  by  transit  agencies. 

date:  Concept  submittals  are  due  July 

ID,  TIR7. 

AOOR£SS:  DOT/UMTA.  400  7th  Street, 
SW..  Washingtoa,  DC  20590.  URT-31. 
Room  6100. 

FOR  FURTHEM  INFORMATION  CONTACT; 

Mr.  PhUtp  G.  Hu^es.  (2U2j  3b6~49U4. 
UMTA  Headquarters. 

BackgruuntJ 

UMTA  has  been  promoting  the  use  of 
competitive  practices  in  the  provision  of 
mass  transportation  services  to  ensure 
that  Federal  assistance  is  efficiently  and 
effectively  spent.  T^  results  to  date 
have  pnxiaoed  significant  oost 
reductioM.  UMTA  desires  to  extend  and 
test  competitive  practices  in  the 
provision  of  traiisit  maialenaoce 
services. 

As  a  means  of  accomplishing  this. 
UMTA  desires  to  fund  a  series  of 
demoostratiuns  that  will  involve 
competition  by  public  and  private 
entities  for  the  provision  of  the 
maintenance  of  a  transit  agency's  full 
size  bus  fleet.  UMTA  wants  to 
encourage  interested  transit  agencies  to 
develop  innovative  approaches  that 
would  lead  to  competition  for 
maintenance  services  for  all  or  a 
significant  portion  of  its  total  fleet. 

UMTA  Section  8  funding  would  be 
available  for  the  development  and 
monitoring  of  the  demonstration.  In 
addition.  UMTA's  "Capital  Cost  of 
Contracting"  Circular.  UMTA  C7«010.1. 
December  5. 1986,  describes  a  process 
which  can  be  applied  to  help  cover  the 
capital  oasts  of  contracting 
maintenance.  This  policy  allows 
grantees  to  use  their  Federal  capital 
assistance  (Sectioos  3.  9. 16tbJ  (2).  and 
18)  to  pay  for  capital  depreciatioa 
expenses  that  are  included  in  a  cootract 
price  of  a  capital  item,  as  well  as  the 
leasing  of  facilities  and  equipment  when 
the  service  is  competitively  procured. 
Grant  recipients  must  be  able  to  collect 
comparative  cost  data  for  an  analysis  of 
both  in-house  and  contracted 
maintenance  and  be  agreeable  to  ihe 
publication  of  an  analysis  of  the  data. 


iateresled  transit  agencies  should 
snbmit  a  letter  to  UMTA  which  Lndudes 
a  narrative  descriptiua  of  the  proposed 
concept  estimated  Federal  auisiance 
required  lor  a  demonstration,  expected 
duration  of  the  demoostration  and  other 
pertinent  information  that  will  enable 
UMTA  to  assess  the  potential  viability 
of  the  proposed  demonstration.  UMTA 
will  select  one  or  more  of  the  concepts 
and  then  request  that  a  formal  grant 
application  be  submitted. 

Issued  May  2S.  1(«7. 
Ralph  L.  StanWy. 

UrboB  A4ats  Trangportotum  Administrator. 
\FR  Ooc  87-1314«  FiW  &-9-87;  8«  am) 
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DEPARTMENT  OF  THE  TREASURY 

Putitic  tntormatlon  Coflection 
Requiremetits  Submitted  to  0MB  for 
Review 

Date:)4tue  S.  I'JSJ. 

The  Department  of  Treasnry  has 
submitted  the  following  public 
information  collertion  requirement (sj  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Redtiction  Act  of  1960, 
Pub.  L  96-511.  Copies  of  the 
subnusMonls)  nay  be  obtained  by 
calliog  the  Treasury  Bureau  Clearance 
Offiicer  listed.  Comments  to  the  OMB 
reviewer  listed  and  to  the  Treasury' 
Department  Clearance  Officer, 
Department  of  the  Treasury.  Room  2224, 
15lh  and  Pennsylvania  Avenue,  NW.. 
Washington.  DC  20220. 

Bureau  of  the  Public  Debt 

OMB  Number:  153S-0042 

Form  Number:  2216 

Type  of  Review:  Reinstatenient 

Title:  Application  for  Preferred  Creditor 
for  Disposition  with  Administration 
Where  Deceased  Owner's  Estate 
Includes  Registered  Secarities 

DescrifUJoiv  Form  lessens  paperwork 
otherwise  necessary  to  establish 
preferred  creditor  of  a  person,  now 
deceased.  wHose  estate  is  not  being 
administered  by  a  court  appointed 
representative.  Used  by  person  or 
organization  taking  care  of  funeral 
expenses  and/or  unpaid  bills  of 
decedent. 

Respondents:  Individuals.  Businesses 

Estimated  Burden:  500  hours 

OMB  Number:  1535-0049 

Form  Number:  1006 

Type  of  Review:  Reinstatement 

Title:  Specific  Power  of  Substitution 
Under  Power  of  Attorney  Grant£d  to 
an  Individual  to  Dispose  of  Registered 
Securities 


Deschptioa:  Upon  the  request  of  the 
owner  of  Treasury  stiiintie*.  lie/ she 
may  use  this  Sorm  to  appoint  a 
successor  attomey-io-tdCTt  to  replace  a 
previous  aitomey-iii-fact  The  form 
greatly  lessens  the  legal  paperwork 
necessary  to  delegate  tius  aatiiority  to 
appoint  a  caretaker  for  the  securities. 

Respondents:  Individuals,  Businesses 

Estimated  Burden:  45  hours 

OMB  Number:  1535-0050 

Form  Number  1003 

Type  of  Review:  Reinstatement 

Title:  Power  of  Attoroey  by  a 
Corporation  or  Unincorporated 
Association  Aothorizing  Disposition 
of  Registered  Transfer  Securities 

Description:  Form  is  used  as  the  request 
by  an  officer  of  a  corporation  or  an 
official  of  an  unincorporated 
association.  The  officer  or  official  may 
use  the  form  to  lessen  the  paperworii 
necessary  to  appoint  an  attorney-in- 
fact  to  act  as  a  caretaiier.  who  may 
legally  dispose  of  the  corporation's 
Treasory  securities. 

Respondenis:  State  or  local 
governments,  Businesses,  Non-profit 
institutions 

Estimated  Burden:  165  hours 

OMB  Number:  153W)051 

Form  Number:  1001 

Type  of  Review:  Reinstalenjenl 

Title:  Power  of  Aliomey  for  Individuals 
Authorizing  Disposition  of  Registered 
Transferable  Securities 

Descriplion  Form  is  used  as  a  re<juest 
by  the  owner  of  a  Treasury  security. 
He/she  may  use  the  form  to  lessen  the 
paperwork  legally  necessary  to 
appoint  an  attorney-in-fact  to  handle 
any  transaction  involving  the 
registered  owner's  or  co-owner's 
Treasury  securities. 

Respondents:  Individuals 

Estimated  Burden:  180  hours 

OMB  Number.  153S-0053 

Form  Number.  1014 

Type  of  Review.  Reinstatement 

Title:  Certification  of  Incumbency  of 
Corporate  or  Organizational  Officers 

Description:  The  form  lessens 
paperwork  otherwise  necessary  to 
establish  the  incumbency  of  an  officer 
of  a  corporation  or  organization. 
Without  the  evidence,  an 
unauthorized  officer  could  act  for  his 
company  or  organization.  Small 
businesses  would  only  employ  the  use 
of  this  form  if  incorporated. 

Respondents:  State  or  local 

governments.  Businesses,  Federal 
agencies  or  employees 

Estimated  Burden:  160  hours 

OMB  Number.  1535-0055 
Form  Number.  lOSO 


Type  of  Review:  Reinstatement 

Title:  Creditor's  Consent  to  Disposition 
of  United  States  Securities  and 
Related  Checks  Without 
Administration  of  Deceased  Owner's 
Estate 

Description:  Form  is  used  to  obtain  a 
creditor's  consent  to  dispose  of 
savings  bonds  and  other  securities  in 
settlement  of  a  deceased  owner's 
estate  without  administration. 

Respondents:  Individuals 

Estimated  Burden:  350  hours 

OMB  Number  1535-0056 

Form  Number.  1461 

Type  of  Review.  Reinstatement 

Title:  Application  for  Recognition  of  a 
Voluntary  Guardian  of  the  Owner  of 
Registered  Securities  and  for 
Disposition  of  the  Securities 

Description:  At  the  applicant's  request, 
the  form  is  provided  and  lessens  the 
paperwork  necessary  to  establish  the 
applicant  as  the  voluntary  guardian 
for  an  incompetent,  when  Treasury 
securities  are  sought  as  an  investment 
for  an  incompetent. 

Respondents:  Individuals 

Estimated  Burden:  37  hours 

OMB  Number  1535-0062 

Form  Number.  2966 

Type  of  Review.  Reinstatement 

Title:  Special  Bond  of  Indemnity  to  the 
United  States  of  America 

Description:  The  form  is  used  by  the 
purchaser  of  savings  bonds  in  a  chain 
letter  scheme  to  request  refund  of  the 
purchase  price  of  the  bonds.  Form  is 
used  to  indemnify  the  Bureau  of  the 
Public  Debt  in  such  cases. 

Respondents:  Individuals 

Estimated  Burden  :l,100hours 

OMB  Number  1535-0063 

Form  Number.  4239 

Type  of  Review:  Reinstatement 

Title:  Request  by  Owner  or  Person 
Entitled  for  Payment  or  Reissue  of 
U.S.  Savings  Bonds/Notes  Deposited 
in  Safekeeping  When  Original 
Custody  Receipts  are  not  Available 

Description:  Form  is  used  as  a  request 
by  owner  or  person  entitled  for  return 
payment  or  reissue  of  United  States 
Savings  Bonds/Notes  in  Safekeeping 
when  original  custody  receipts  are  not 
available. 

Respondents:  Individuals 

Estimated  Burden:  150  hours 

OMB  Number  1535-0064 

Form  Number  PD  1980,  PD  2490,  PD 
3500 

Type  of  Review.  Reinstatement 

Title:  Description  of  United  States 
Savings  Bonds  Series  HH/H, 
Description  of  United  States  Savings 
Bonds/Notes.  Continuation  Sheet  for 
Listing  Securities 


Description:  This  form  is  used  by  an 
owner  of  United  States  Bonds  to 
describe  the  owner's  security  holdings 
who  apply  for  some  type  of  relief  or 
service  by  the  Bureau  of  the  Public 
Debt. 

Respondents:  Individuals 

Estimated  Burden:  5.100  hours 

OMB  Number  1535-00 

Clearance  Officer:  Peter  Laugesen  (202) 
376-3902.  Bureau  of  the  Public  Debt 
Room  445.  999  E.  Street,  NW.. 
Washington,  DC  20226 

OMB  Reviewer:  Mile  Sunderhauf,  Office 
of  Management  and  Budget,  Room 
3208,  New  Executive  Office  Building, 
Washington,  DC  20503 

Dale  A.  Morgan, 

Departmental  Reports  Management  Officer 

(FR  Doc.  87-13216  Filed  6-©-87;  8:45  amj 
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Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

Date:  June  5,  1987. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirementfs)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Pub.  L  96-511.  Copies  of  the 
8ubmission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  to  the  OMB 
reviewer  listed  and  to  the  Treasury 
Department  Clearance  Officer. 
Department  of  the  Treasury,  Room  2224. 
15th  and  Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

OMB  Number  1512-0475 

Form  Numbers:  ATF  Form  4473,  Part ! 
and  Part  II,  and  ATF  REC  5300/1  and 
7570/2 

Type  of  Review:  Extension 

Title:  Record  Retention  Period  and 
Certain  Firearms  Records 

Description:  The  retention  period  for 
firearms  records  required  to  be  kept 
by  firearms  licensees  was  reduced  by 
regulations  published  on  June  28, 1985. 
The  period  of  retention  is  considered 
minimal  in  order  to  properly  serve  law 
enforcement  entities. 

Respondents:  Businesses 

Estimated  Burden:  1  hour 

OMB  Number  1512-0001 

Form  Numbers:  ATF  F  1600.1  and  ATF  F 

1600.8 
Type  of  Review:  Extension 
Title:  Requistion  for  Forms  or 

Publications,  Requisition  for 

Firearms/Explosives  Forms 


Description:  These  forms  are  used  by 
the  general  public  to  request  or  order 
forms  or  publications  from  the 
Bureau's  Distribution  Center.  The 
forms  notify  the  Bureau  of  the 
quantity  required  by  the  respondent 
and  provide  a  guide  as  to  annual 
usage  of  forms  and  pubhcations  by 
the  general  public. 

Respondents:  Individuals,  Businesses 

Estimated  Burden:  1.725  hours 

Clearance  Officer:  Robert  Masarsky 
(202)  566-7077.  Bureau  of  Alcohol. 
Tobacco  and  Firearms.  Room  7011, 
1200  Pennsylvania  Avenue,  NW., 
Washington,  DC  20226 

OMB  Reviewer  Milo  Sunderhauf  (202) 
395-6880,  Office  of  Management  and 
Budget,  Room  3208,  New  Executive 
Office  Building,  Washington.  DC  20503 

Internal  Revenue  Service 

OMB  Number  1545-0863 

Form  Number  None 

Type  of  Review:  Extension 

Title:  Product  Liability  Losses  and 
Accumulations  for  Product  Liabihty 
Losses 

Description:  Generally,  a  taxpayer  who 
sustains  a  product  liability  loss  must 
carry  that  back  10  years.  Howen/er,  a 
taxpayer  may  elect  to  have  such  loss 
treated  as  a  regular  net  operating  loss 
under  section  172.  If  desired,  such 
election  is  made  by  attaching  a 
statement  to  the  tax  return.  This 
statement  will  enable  the  IRS  to 
monitor  compliance  with  the  statutory 
requirements. 

Respondents:  Businesses 

Estimated  Burden:  2.500  hours 

Clearance  Officer  Garrick  Shear  (202) 
566-6150,  Internal  Revenue  Service, 
Room  5571, 1111  Constitution  Avenue, 
NW.,  Washington,  DC  20224 

OMB  Reviewer  Milo  Sunderhauf.  Office 
of  Management  and  Budget.  Room 
3208,  New  Executive  Office  Building, 
Washington,  DC  20503 

U.S.  Customs  Service 

OMB  Number  1515-0041 
Form  Number  6059-B 
Type  of  Review:  Extension 
Title:  U.S,  Customs  Declaration 
Description:  The  Customs  Form  6059-B 
facilitates  the  clearance  of  persons 
and  their  goods  upon  arrival  in  the 
territory  of  the  U.S.  by  requiring  basic 
information  necessary  to  determine 
Customs  exception  status  and  if  any 
duties  or  taxes  are  due.  The  form  is 
also  used  for  the  enforcement  of 
Customs  and  other  federal  agencies 
laws  and  regulations. 
Respondents:  Individuals 
Estimated  Burden:  1,000,000  hours 
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Sunshine  Act  Meetings 


Federal   Register 
VoL  52.  Na  111 
Wednesday,  June  10,  1987 


Ttiis   seclK>r   ol    tne    FEDERAL   REGISTER 
contains    notices    o(    rrteeUngs    pubkshed 
undef   the     Government   in   Uie   Sunsfwie 
Act"   (Pub.    L   94-409)    5   U  S.C.    552b(e)(3). 


FEDERAL  ENERGY  REOULATORV 
CONMUSSION 

June  5  19«7 

The  following  notice  of  meeting  is 
published  pursuant  to  section  3(a)  of  the 
Government  in  the  Sunshine  Act  (Pub.  L. 
No.  94-^M)9),  5  use.  552B: 
TIME  AND  date:  funp  12,  1987,  8:30  a.m. 
place:  8:'.5  .\orth  Capitol  Stref^t.  \E., 
Kuom  9306,  Washinglon.  DC  20426. 
STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  Agenda. 

'  Note.— lipms  listed  on  the  agenda  may  be 
deleted  without  further  notice. 

CONTACT  PERSON  FOR  MORE 
information:  Kenneth  F.  Plumb. 
Secretary,  Telephone  (202)  357-8400. 

This  IS  a  list  of  matters  to  be 
considered  by  the  Commission.  It  does 
not  include  a  listinj?  of  all  papers 
relevant  to  the  items  on  the  agenda; 
hovirevpr.  all  public  documents  may  be 
examined  in  the  Public  Reference  Room. 

Consent  Power  .Agenda.  858th  Meeting — June 
12,  1987   Regular  Meeting  (8;.W  am) 
CAP-1. 
Project  No.  3239-004.  Pugef  Sound  Power  & 
Light  Company  and  McMaster  and 
Schroder 
CAP-2. 
Project  No.  69tt<MXM,  Tranquility  Irrigation 
District 
CAP-3. 
Project  No.  3795-003.  Thermalito  Irrigation 
District  and  Table  Mountain  Irrigation 
District 
CAP-4. 

Project  No.  9432-002.  Town  of  Easthampton 
CAP-5. 
Project  No.  137-002.  Pacific  Gas  and  Z' 
Electric  Company  ( 

CAP-6. 
Project  No  3083-028,  KAMO  Electric 
Cooperative.  Inc.  and  Oklahoma 
Municipal  Power  Authority 
CAP-7. 

Project  No.  7327-004,  Greenfields  Irrigation 
District  and  Tumbull  Partners,  Ltd 
CAP-fl 

Projecis  No«  344-002  and  003.  Southern 
California  Edison  Company 
CAP-9 

Docket  No  ER8"-.-)90-000,  Connecticut 
Yankee  .Aiormc  Prwer  Company 
CAP-10. 

Docket  No  EL«7-23-002.  Connecticut 
Yankee  Atomic  Power  Company 


CAP-11. 
Docket  No.  ER87-333-000.  Dayton  Power  & 
Light  Company  arni  Ohio  Edison 
Company 
CAP-1 2. 
Docket  No.  ER87-396-000.  Golden  Spread 
Electric  Cooperative,  Inc. 
CAP-1 3. 
Docket  No  ER87-387-000.  Pennsylvania 
Power  gi  Light  Company 
CAP-1 4. 

Docket  Nos.  ER87-280-000.  ER87-281-a00. 
and  ER87-355-000,  Appalachian  Power 
Company,  Indiana  S  Michigan  Electric 
Company.  Kentucky  Power  Company, 
Ohio  Power  Companj  and  Wheeling 
Electric  Company 
CAP-1 5. 

Docket  No  ER8--386-0Oa  New  England 
Hydro-Transrr.Lssion  Corporation,  New 
England  Hydro-Tranfimission  Electric 
Company.  .New  England  Power 
Company,  Boston  Edison  Company  and 
Public  Service  Company  of  New 
Hampshire 
CAP-1 6. 
Docket  Nos.  EF87-2011-016,  -017,  -018,  and 
-019.  United  Slates  Department  of 
Energy — Bonneville  Power 
Administration 
CAP-1 7. 
Docket  No.  ER87-107-003,  Idaho  Power 
Company  and  Utah  Power  *  Light 
Company 
Docket  No.  EL87-8-001,  Paafic  Power  & 

Light  Company 
Docket  No.  ERBti-570-003,  Idaho  Power 
Company 
CAP-1 8. 
Docket  No.  QF86-512-001,  Nelson 
Industrial  Steam  Company 
CAP-1 9, 
Docket  No.  ER87-3444-005.  Maine  Yankee 

Atomic  Power  Company 
Docket  No,  EL87-12-00G.  Connecticut 
Division  of  Consumer  Counsel,  v. 
Connecticut  Yankee  Atomic  Company, 
Yankee  Atomic  Electric  Companv    Mau>« 
Yankee  Atomic  Power  Company,  and 
\  ermont  YanKpe  .Nuclear  Power 
Corporation 
CAP-20 

Docket  Nos  ER86-^IOS-0t)2  ER86-468-002. 
ER86-517-0a2,  ERa7-lB3-001  and  EL87- 
4-000.  Boston  Edison  Company 
CAP-21. 
Docket  No.  ER87-3-001,  Boston  Edison 
Company 
CAP-22. 
Docket  No.  ER87-34-001,  Met-^pohtan 
Edison  Company 
CAP-2a 
Docket  No.  EL86-22-001,  Ant»,  Inc  and 
SKW  Alloya,  Inc. 
CAP-24. 
Docket  No.  IK-000-484.  Seminole  EJectrk 
Cooperative,  Inc.,  Central  Florida 
Electric  Cooperative,  Inc.,  Glades 
Electric  Cooperative,  Inc.,  Lee  Cotmty 


Electric  Cooperative,  Inc  Okefenoke 
Rnral  Electric  Membership  Corporation, 
Peace  River  Electric  Cooperative.  Inc. 
Sumter  EUectric  Cooperative,  Inc., 
Sflwannee  Valley  Electric  Cooperative, 
Inc.,  TaJquin  Electric  Cooperative.  Inc^ 
and  Tri-County  Electric  Cooperativs.  Inc. 

Docket  No.  IR-OOD-320,  Oay  Electric 
Cooperative.  Inc. 

Docket  No.  IR-000-877,  Wilhlacoohee  River 
Electric  Cooperative,  Inc. 
CAP-25. 

Docket  No.  EL86-18-000,  Consolidated 
Edison  Company  of  New  York,  Inc. 
CAP-26. 

Docket  No,  QF86-896-001,  Clarion  Povwer 
Company 
CAP-27. 

Project  No.  710-000  Wi«con«in  Power  * 
Light  Company 

Conaent  Misceilaneous  Agendc 

CAM-1. 

Omitted 
CAM-2. 
Docket  No.  FAa6-19-000.  Systems  Enei^ 
Resources.  Inc. 
CAM-3. 

Docket  No.  GP85-l»-000,  Champlin 
Petroleum  Company,  Carthage  Ga«  Unit 
Well  Nos.  11-4, 12-2, 13-a,  14-2.  and  21-2 
CAM-4.  •-' 

Docket  No.  RO86-32-000,  Texaco,  Inc. 

Consent  Gas  Ageado 

CAG-1. 

Omitted 
CAG-2. 

Docket  No.  TA87-3-43-003,  Williams 

Natural  Gas  Company 
CAG-3. 
Docket  No.  RP86-110-005,  Texas  Eastern 

T^ansmissicm  Corporation 
Docket  Nos.  RP8&-93-002  and  RP86-93-003, 

United  Gas  Pipe  Line  Company 
Docket  .No  RP85-175-007,  Transwestern 

Pipeline  Company 
Docket  No.  CP86-585-002,  Panhandle 

Eastern  Pipe  Line  Company 
Docket  No  CP86-588-001,  Trunkline  Gas 

Company 
Docket  No.  CP86-521-001,  Texas  Gas 

Transmission  Company 
Docket  No.  CP86-57&-001,  Northwest 

Pipeline  Corporation 
Docket  Nos  RP86-105-002  and  RP88-105- 

008,  ANR  Pipeline  Company 
Docket  No.  CP86-589-001.  Colorado 

Interstate  Gas  (Company 
Docket  No  RP85-169-007,  Consolidated 

Gas  Transmission  Company 
Docket  No.  RP86-109-003.  Kentucky  West 

Virginia  Gas  Company 
Docket  Nos.  RP86-97-004.  RP86-97-006. 

RP86-e7-007  and  RPr---2-000  Natural 

Gas  Pipeline  Company  of  America 
Docket  Nos.  RP85-206-009  and  RP85-206- 

028.  Northern  Natural  Gas  Company 
CAG-4. 
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Omitted 
CAG-5. 
Docket  No8.  RP86-15O-001  and  RP88-150- 
002,  El  Paso  Natural  Gas  Company 

c;ag-6. 

Docket  Nos.  RP87-39-001  and  RP87-33-004. 
Williams  Natural  Cas  Company 
CA(^7 

Docket  No.  TA87-4-21-004.  Columbia  Gas 
Transmission  Corporation 
CAG-a 
Docket  No.  TA87-1-53-000,  KN  Energy.  Inc. 

c:a(;-9. 

D(x:kel  Nos.  TA84-2-49-000  and  TA85-1- 
4*-000.  Willislon  Basin  Interstate 
Pipeline  Company 
CAO-IO. 
Docket  No.  TA87-i-n-002,  United  Gas 
\^i>e  Ijne  Company 
CAOll. 

Docket  No.  ST86-2041-000,  Supenn  Pipeline 
CAC-12. 
Docket  No.  ST85-1 606-001.  Producer's  Gas 
Company 
CA(;-13 

Docket  Nos.  CI86-307-002  and  Cl86-ee8- 
002,  Sea  Robin  Pipeline  Company 
CAG-14 

Docket  Nos.  CI86-686-000.  CI86-«87'000. 
CI86-701-000.  and  CI88-702-000,  Franks 
Petroleum  el  aJ. 
CAC-15 
Docket  Nos.  Cl86-595-000and  CI86-597- 
000,  Sea  Robin  Pipeline  Company 
CAG-16. 
Docket  Nos.  CI87-184-000  and  Cl87-ie5- 
000.  Mid-Louisiana  Gas  Company 
CAG-17. 

Docket  No.  C186-180-000.  Holden  Energy 
Corporation 
CAG-18. 
Docket  Nos.  CP86-747-003,  CP86-265-002. 
CP86-406-002  and  CP87-125-002. 
Transcontinental  Gas  Pipe  Line 
Corporation 
CACr-:9. 

Docket  No.  CP86-693-001,  Washington  Gas 
Light  Company 
CAC-20. 
Docket  Nos.  CP86-88-001.  Northern  SUtes 
Power  Company 
CAG-21. 
Docket  Nos.  CP86-277-O05.  et  ai.  Southern 
Natural  Gas  Company 
CAG-22. 
Docket  No.  CP86-571,  Tennessee  Gas 
Pipeline  Company,  a  Division  of  Tenneco 
Inc. 
CAG-23. 
Docket  Nos.  CP86-733-000,  Equitable  Gas 
Company 
CAG-24. 

Docket  Nos.  CP87-150-000  and  CP87-197- 
000,  United  Gas  Pipe  Line  Company 
CAG-25. 

Omitted 
CAG-26. 
Docket  No.  CP86-142-000.  Natural  Cas 
Pipeline  Company  of  America 
CAG-27. 

Docket  No.  CP84-654-018.  Algonquin  Gas 
Transmission  Company 
CAG-2a 

Docket  Nos.  CP87-171-000,  CP87-172-00a 
RP87-33-000  and  RP87-39-000.  Williams 
Gas  Company 


CAC-29. 
Docket  No.  CI8&-491-001,  Amoco 
Production  Company 
CAG-30. 
Docket  No.  CI87-381-000.  National 
Cooperative  Refinery  Association 

I.  Licensed  Project  Matters 

P-1. 

Omitted 

II.  Electric  Rale  Matters 

ER-1. 

Docket  Nos.  ER82-774-000.  ER83-209-000 

and  ER83-227-000,  Tapoco,  Inc. 
Docket  Nos.  ER82-829-000  and  ER83-219- 

000,  Nantahala  Power  and  Light 

Company 
Docket  No.  EL83-6-000.  Lacey  H. 

Thomburg,  Attoney  General  of  the  State 

of  North  Carolina  v.  Aluminum  Company 

of  America,  Tapoco,  Inc.,  and  Nantahala 

Power  and  Light  Company 
Docket  No.  EL84-29-000.  Town  of 

Highlands,  North  Carolina,  el  al.  v. 

Nantahala  Power  and  light  Tapoco,  Inc.. 

et  ai.  Docket  No.  ER82-774-000.  el  al. 

Opinion  on  initial  decision  establishing 

just  and  reasonable  rates. 
ER-2. 
Docket  No.  EL87-1&-000.  Central  Vermont 

Public  Service  Corporation.  Order 

concerning  jurisdictional  status  of  a 

proposed  corporate  reorganization. 
ER-3. 
Docket  No.  lR-000-111.  The  City  of 

Longmont,  Colorado 
Docket  No.  IR-OOa-772,  The  City  of 

Loveland.  Colorado 
Docket  No.  IR-OOO-lSl.  The  Town  of  Estes 

Park,  Colorado 
Docket  No.  lR-000-433.  The  City  of  Fort 

Collins.  Colorado 
Order  on  petition  for  waiver  of  Part  292  of 

Cominission's  regulations. 

Miscellaneous  Agenda 

M-1. 
Docket  No.  RM86-6-000,  Construction 

Work  in  Progress — Anticompetitive 

Implications.  Final  Rule. 
M-2. 

Reserved 
M-3. 
Reserved 
M-5. 
M-4.  Docket  No  RM87-22-000.  Deregulation 

and  Other  Pricing  Changes  on  July  1. 

1987,  Under  the  Natural  Gas  Policy 
M-5. 
Docket  No.  RM87-17-000,  Natural  Gas  Data 

Collection  System.  Notice  o^Proposed 

Rulemaking.  ^ 

L  Pipeline  Rate  Matter 

RP-l(A). 
Docket  No.  RP86-14-000  and  RP86-108-000 

through  -016.  Columbia  Gulf 

Transmission  Company 
Docket  Nos.  RP86-15-000  and  RP88-112- 

000  through  -017,  Columbia  Gas 

Transmission  Corporation. 
Order  concerning  Order  No.  436 

settlements  and  related  rehearing 

requests. 
RP-l(B). 
Omitted 


RP-2. 

Docket  Nos  R I >H«-  106-000  and  RP86-106- 

001.  Arkia  Energy  Resources,  a  division 

of  Arkla.  Inc. 
Order  concerning  Order  No.  436  settlement. 
RP-3. 
Docket  No.  RP87-34-000.  Northwest 

Alaskan  Pipeline  Company  Order 

conoeming  iHkeor  p<iy  settlement 

agreement  and  transporation. 
RP-4. 
Docket  No.  CP79-396-004.  Northern 

Natural  Gas  Company,  a  Division  of 

Enron  Corporation 
Docket  No.  CP79-400-002.  United  Gas  Pipe 

Line  Com{>any  Request  for  section  7(c) 

authorization  for  exchange  arrangement 

and  balancing  receipt  points  (related  to 

RP-3). 
RP-5. 
Docket  No.  GP83-35-000,  Southern  Natural 

Gas  Company.  Declaratory  order 

concerning  NGPA  Title  I. 

U.  Producer  Matters 

CI-1. 

Reserved 

III.  Pipeline  Certificate  M.itters 

CP-1 
Docket  Nos.  CP83-75-000.  CP83-75-001  and 
CP83-75-00Z  Consolidated  System  LNG 
Company 
Docket  Nos.  CP80-33-001  and  CP80-33-002. 
Columbia  LNG  Corporation.  Settlement 
regarding  section  7(b)  and  7(c)  authority 
to  transfer,  acquire  and  abandon 
ownership  interests  in  and  operating 
responsibilities  for  Cove  Point  liquefied 
natural  gas  facilities. 

Kenneth  F.  Plumb, 

Secrelary. 

(FR  Doc.  87-13309  Filed  6-8-87;  10:56  am] 
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FEDERAL  RESERVE  SYSTEM 

TIME  AND  DATE;  11. UO  a.m.,  Monday,  June 
15, 1987. 

PLACE:  Marriner  S.  Eccles,  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets, 
NW  .  Washington.  DC  20551. 

status:  Closed 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Mr  )iisfph  H  Coyne, 
Assistant  to  the  Board:  (2021  4,'i2-32a4. 
You  may  call  (202)  452-3207.  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 


Dated:  )une  5, 1987. 
James  McAfee, 

Associate  Secrelary  of  the  Board 

[FR  Doc.  87-13277  Filed  fr-8-^7.  10.10  am] 
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TENNESSEE  VALLEY  AUTHOMITY 
"FEDERAL  REGISTER"  CITATION  Of 
PREVIOUS  ANNOUNCEMENT:  To  be 

published  June  a  1987. 

PREVIOUSLY  ANNOOMCtO  TfMC  ANO  DATE 

OF  MEETING:  lu  am.  (e.d.t.)  Wednesday, 
June  10,  19«7. 

PHFVfOUSLY  ANNOUNCED  PLACE  OF 
MEETTNG:  TV'A  West  Tower  Auditorium. 
400  West  Summit  Hil!  EWve,  Kno.x\-i!le, 

TfMnp-ssee. 

STATUS:  Open 
ADDITIONAL  MATTER: 


The  following  item  is  added  to  the 
previously  announced  agenda: 
E — Real  Property  Transactions 

2.  Sale  at  public  auction  of  the  Phipps  Bend 
Nuclear  Plant  site  located  in  Hawkins 
County.  Tennessee,  containing  approximately 
1.200  acres,  under  section  31  of  the  TV  A  Act. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Alan  Carmichael,  Director 
of  Information,  or  a  member  of  his  staff 
can  respond  to  requests  for  infom-mtion 
at)out  this  meeting.  Call  61 5-632-80CXJ  or 
632-6000  (News  Desk),  Knoxville, 
Tennessee.  Information  is  also  available 
at  TVA's  Washington  Office,  202-245- 
0101. 
SUPPt-EMENTARY  INFORMATION: 

TV'A  Board  Action 

The  TV'A  Board  of  Directors  has 
found,  the  public  interest  not  requiring 


otherwise,  that  TVA  business  requires 
the  subject  matter  of  this  meeting  be 
changed  to  include  the  additonal  item 
shown  above  and  that  no  earlier 
announcement  of  this  change  was 
possible. 

The  members  of  tb€  TVA  Board  voted 
to  approve  the  above  findings  and  their 
approvals  are  recorded  below: 

Dated:  June  5,  1987. 

Approved 
CH.  Dean,  |r„ 
Director  and  Chairman. 
)ohn  a  W'alera, 
Director. 

[FR  Doc.  87-13266  Filed  6-8-87;  9:08  ami 
BILUMG  COOe  St20-0i-4l 
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Corrections 


Federal   Register 
Vol.  52.  No.  Ill 
Wednesday.  June  10.  1987 


This   section   of  ttie   FEDERAL   REGISTER 
contains  editonal   corrections  of   previously 
published  Presidential,  Rule,   Proposed 
Rule,  and  Notice  documents   and  volunoes 
of   the   Code   of   Federal   Regulations. 
These   corrections  are  prepared   by  the 
Office   of   the   Federal   Register    Agency 
prepared   corrections   are  issued  as  signed 
documents  and  appear  in  tf>e  appropnate 
document  categories  elsewhere  in  the 
issue 


DEPARTMENT  OF  AGRICULTURE 

Commodity  Credit  Corporation 

Price  Support  Grade  Loan  Rates  for 
the  1987-Crop  Tobacco  Price  Support 
Loan  Program;  Request  tor  Comments 

Correction 

In  notice  document  87-12311  beginning 
oil  page  20126  in  the  issue  of  Friday, 
May  29, 1987,  make  the  following 
correction: 

On  page  20126,  in  the  first  column,  in 
thf>  DATES  paragraph,  remove  "(insert  30 
days  after  publication  in  the  FR)"  and 
insert  "June  29. 1987". 

BILUNQ  CODE  1$0»41-0 


DEPARTMENT  OF  AGRICULTURE 
Food  and  Nutrition  Service 
7  CFR  Part  226 

Child  Care  Food  Program: 
Documentation  and  Verification  of 
Eligibility 

Correction 

In  proposed  rule  document  87-11686 
Ix-ginning  on  page  19354  in  the  issue  of 
Friday,  May  22, 1987,  make  the  following 
corrections: 

1.  On  page  19354,  in  the  first  column, 
in  the  SUMMARY,  in  the  25th  line,  "and" 
shoulti  rtMi!    the", 

2.  On  the  SI.';;.'  {>  i^.'  in  the  second 
column,  in  SUPPLEMENTARY 
INFORMATION,  in  the  first  paragraph,  in 
the  lUth  line,  "will  have"  should  read 
"will  not  have":  in  the  second 
paragraph,  in  the  last  line,  "entitles" 
should  read  "entities". 

3.  On  the  same  page,  in  the  third 
column,  in  the  first  line,  "Pub.  L.  99-551" 
should  read  "Pub.  L.  99-591". 

4.  On  page  19355.  in  the  first  column, 
in  the  third  line,  "of  should  read  "or". 


5.  On  the  same  page,  in  the  first 
column,  in  the  36th  line,  "income"  should 
read  "Income". 

6.  On  the  same  page,  in  the  third 
column,  in  the  sixth  line,  "Applications" 
should  read  "Application". 

7.  On  the  same  page,  in  the  third 
column,  in  the  first  complete  paragraph, 
in  the  eighth  line,  "DDFP"  should  read 
"CCFP". 

8.  On  the  same  page,  in  the  third 
column,  in  the  fourth  complete 
paragraph,  in  the  fifth  line,  "will  not" 
should  read  "will  now", 

9.  On  page  19356,  in  the  second 
column,  in  the  sixth  line, 

"§  226.23{e)(iii)"  should  read 
"§226.23(e)(1)(iii)". 

10.  On  the  same  page,  in  the  second 
column,  in  the  seventh  line  from  the 
bottom,  "Written"  was  misspelled. 

11.  On  the  same  page,  in  the  third 
column,  in  the  "Authority",  in  the  last 
line.  "171779"  should  read  "1779". 

§226.2    1  Corrected! 

12.  On  page  19357.  in  $  226.2,  in  the 
first  column,  in  the  definition  for 
"Verification"  in  the  16lh  line,  "income" 
should  read  "information". 

13.  On  the  same  page,  in  the  second 
column,  in  amendatory  instruction  7,  the 
second  paragraph  "a."  should  read  "b.". 

14.  On  the  same  page,  in  the  second 
and  third  columns,  change  "$  266."  to 
"§  226."  wherever  it  appears. 

§226.17     I  Corrected) 

15.  On  the  same  page,  in  the  second 
column,  in  the  second  amendatory 
instruction  7.  in  the  first  line.  "(b)(17)" 
should  read  "(b)(7)". 

§226.19    (Corrected) 

16.  On  the  same  page,  in  the  third 
column,  in  amendatory  instruction  9,  in 
the  first  line,  the  paragraph  designation 
should  read  "(b)(9)(i)". 

§226.23    (CorrKtedl 

17.  On  the  same  page,  in  the  third 
column.  In  amendatory  instruction  lOd. 
in  the  third  line,  "(e)(l)(ii)"  should  read 
•■(e)(l)(iii)". 

§226.23     (Corrected) 

18.  On  page  19358.  in 

S  226.23(e)(l)(iii)(A).  in  the  second 
column,  in  the  first  line,  "stamps"  should 
read  "stamp". 

19.  On  the  same  page,  in 

9  226.23(e)(l)(iii)(B),  in  the  third  line, 
beginning  with  "In",  the  two  sentences 


should  start  a  new  Hush  paragraph:  and 
in  the  seventh  line,  "stamps  '  should 
read  "stamp". 

20.  On  the  same  page,  before 

§  226.23(h)(2).  insert  a  line  of  five 
asterisks. 

21.  On  the  same  page,  in 

S  226.23(h)(2),  in  the  second  column,  in 
the  second  line,  "(1)"  should  read  "(i)". 

22.  On  page  19359,  in  the  first  column, 
in  S  226.23(h)(2)(iv)(C).  in  the  seventh 
line,  "agencies"  was  misspelled. 

BILLING  COO£  1SO&-01-0 


PCPARTMENT  OF  AGRICULTURE 

Forest  Service 

Transfer  of  Administrative 
Jurisdiction;  Laurel  River  Lake,  KY 

Correction 

In  notice  document  87-11802  beginning 
on  page  19367  in  the  issue  of  Friday. 
May  22. 1987.  make  the  following 
corrections: 

1.  On  page  19368.  in  the  first  column, 
the  signature  line  should  read  "John  O. 
Marsh.  Jr."  and  in  the  next  line  remove 
"Jr..". 

2.  On  the  same  page,  in  the  first 
column,  in  EXHIBIT  A,  in  Segment  6, 
"610"  should  read  "601";  in  Segment  9. 
in  the  third  line.  "292"  should  read 
"929":  and  in  the  last  line  of  the  column, 
insert  "133M"  between  ■132M."  and 
"250M-1". 

MLLINO  CODE  1S0&41-0 


COMMITTEE  FOR  PURCHASE  FROM 
THE  BLIND  AND  OTHER  SEVERELY 
HANDICAPPED 

Procurement  List  1987;  Proposed 
Addition  and  Deletions 

Correction 

In  notice  document  87-11755 
appearing  on  page  19376  in  the  issue  of 
Friday,  May  22, 1987.  make  the  following 
corrections: 

1.  On  page  19376,  in  the  third  column, 
in  the  sixth  line,  "8067"  should  read 
"7967". 

2.  On  the  same  page,  in  the  third 
column,  in  the  24th  line,  "Operation" 
was  misspellpH 

WUJNO  cooc  t&O&^i  0 


ENVIRONMENTAL  PROTECTION 
AGENCY 

I OPP-1 50002;  FRL-3 182-61 

Procedures  for  Submission  of  Claims 
for  Indemnification  and  Disposal  of 
2,4,5-T  and  Silvex  Pesticide  Products 

Correction 

In  notice  document  87-7743  beginning 
on  page  11319  in  the  issue  of 
Wednesday.  April  8, 1987,  make  the 
following  corrections: 

1.  On  page  11320.  in  the  first  column, 
in  the  Supplementary  information,  in 
the  second  paragraph,  in  the  fourth  line, 
insert  "effects"  after  "adverse". 

2.  On  the  same  page,  in  the  third 
column,  in  the  first  complete  paragraph, 
in  the  sixth  line,  "October  28, 1983" 
should  read  "October  18, 1983". 

3.  On  page  11322,  in  the  first  column, 
the  first  line  was  omitted  and  should 
read  "Bonide  Chemical  Co.,  Inc.:". 

4.  On  page  11323,  in  the  second 
column,  in  the  first  line,  "Lett's"  should 
read  "Loft's":  and  in  the  same  column, 
under  "Agway,  Inc.",  in  the  second 
entry,  in  the  first  line,  "12-"  should  read 
"21-". 

5.  On  page  11324,  in  the  third  column, 
under  "Thompson-Hayward  Chemical 
Company",  in  the  second  entry,  in  the 
first  line,  "Depester"  should  read  "De- 
Pester". 

6.  On  page  11325,  in  the  first  column, 
in  the  third  line  from  the  bottom. 
"Osford"  should  read  "Oxford":  and  on 
the  same  page,  in  the  second  column,  in 
the  entry  under  "Dymon,  Inc.:",  in  the 
first  line,  "0116940-00041"  should  read 
"011694-00041". 

7.  On  page  11326,  in  the  second 
column,  in  the  fourth  line.  "4  LB"  should 
read  "4LB":  in  the  same  column,  under 


"Stauffer  Chemical  Company",  in  the 
sixth  entry,  in  the  second  line,  "66E" 
should  read  "66-E";  and  also  in  the  same 
column,  under  "Monsanto  Company",  in 
the  fourth  entry,  "2,4,-D,4.5-T"  should 
read  "2,4,-D-2,4,5-T". 

8.  On  page  11327,  in  the  first  column, 
under  "Farmer's  Union  Central 
Exchange,  Inc.",  in  the  first  entry,  in  the 
first  line,  insert  "245"  after  "Co-op";  in 
the  second  column,  in  the  ninth  line, 
"Detteback"  should  read  "Dettelbach"; 
and  in  the  third  column,  under 
"Southern  Mill  Creek  Products",  in  the 
second  entry,  the  second  line  should 
read  "D  &  T". 

9.  On  page  11329,  in  the  first  column, 
in  the  entry  for  "Morgro  Chemical  & 
Energy  Corp.",  in  the  first  line,  "042057- 
0049"  should  read  "042057-00049". 

10.  On  page  11332,  in  the  third  column, 
in  the  fourth  line,  "Dryer"  should  read 
"Dyer". 

BILUNG  CODE  150&-01-O 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
(ES-940-07-4520-13;  ES-037368,  Group  17) 

Filing  of  Plats  of  Dependent  Resurvey. 
Subdivisions  of  Sections  and  Survey 
of  Rend  lake  Acquisition  Boundary; 
Illinois 

Correction 

In  notice  document  87-11966 
appearing  on  page  19780  in  the  issue  of 
Wednesday,  May  27, 1987,  make  the 
following  correction: 

In  the  second  column,  in  the  first 
paragraph,  in  the  eighth  line,  insert  "29" 
between  "28,"  and  "30". 

BILLING  CODE  1S05-01-0 


DEPARTMENT  OF  THE  INTERIOR 
National  Park  Service 
36  CFR  Part? 

Blue  Ridge  Parkway.  Virginia  and 
North  Carolina:  Commercial  Hsuling 
and  Commercial  Vehicle  Regulations 

Correction 

In  rule  document  87-12360  beginning 
on  page  20387  in  the  issue  of  Monday. 
June  1, 1987,  make  the  following 
correction: 

On  page  20388,  in  the  first  column,  the 
date  line  should  read  "Dated:  May  21. 
1987." 

BILUNG  COOE  150S^)1-0 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  67-ACE-1) 

Proposed  Alteration  of  VQR  Federal 
Airways;  Missouri 

Correction 

In  a  correction  to  proposed  rule 
document  87-11435  appearing  on  page 
20825  in  the  issue  of  Wednesday,  June  3. 
1987,  make  the  following  correction: 

In  the  third  column,  in  the  last  line  of 
text,  "V  should  read  "M"  in  both 
places. 

BILLING  CODE  150S-01-0 
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Wednesday 
June  10,  1987 


Part  II 


Department  of 
Transportation 

Office  of  the  Secretary 

14  CFR  Parts  234  and  255 

Airline  Service  Quality  Performance: 
Notice  of  Proposed  Rulemaking 
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DEPARTMENT  OF  TRANSPORTATION 
Office  of  the  Secretary 

14CFR  Parts  234  and  255 

[Docket  Nos.  44730.  44827  and  448661 
(Notice  87-11) 

Airline  Service  Quality  Performance 

ACENCV:  office  of  the  Secreldry,  DOT. 
ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Department  solicits 
comments  upon  a  number  of  rulemaking 
alternatives  that  would  address  current 
airline  service  and  disclosure  issues. 
These  same  issues  also  have  been  the 
subject  of  recent  rulemaking  petitions 
filed  by  the  Airline  Consumer  Action 
Project  (ACAP).  Continental  Airlines. 
Inc..  and  American  Airlines.  Inc..  and 
responses  to  the  petitions  filed  with  the 
Department  by  United  Air  Lines.  Inc., 
and  Delta  Airlines.  Inc.  and  Trans 
World  Airlines.  Inc.  (TWA). 
DATE:  Comments  must  be  filed  in  Docket 
44827  and  received  no  later  than  July  10. 
1987. 

ADDRESS:  Documentary  Services 
Division,  C-55.  U.S.  Department  of 
Transportation,  400  7lh  St.  SW.. 
Washington.  DC  20590.  Room  4107. 
Dockets  44730  and  44866  have  been 
merged  into  Docket  44827  and  comments 
should  be  filed  in  Docket  44827.  Six 
copies  should  be  submitted  to  the  above 
address.  Commenters  should  submit  a 
self-addressed  post  card  if  they  desire 
notification  of  receipt  of  their  comments 
by  the  Department. 

FO«  FURTMEB  INf ORMATtOM  CONTACT: 

Sdm  Whitehorn  or  Owynelh  Radloff.  at 
the  above  address  or  by  phone  at  (202) 
366-9307:  Barry  Molar,  at  the  above 
address  or  by  phone  at  (202)  366-8285; 
or  Shelton  Jackson,  at  the  above  address 
nr  hy  phone  at  (202)  388-.').iq7 
SUPPLEMENTARY  INFOIUMATION: 

I.  Summary/Overview. 

II.  Scheduling. 

A.  The  Problem:  History  and 
Background. 

B.  Solutions:  General  Discussion. 

1.  Disclosure  Rule. 

2.  Rule  Establishing  Performance 
Standards. 

3.  CRS  Display  Regulation. 

C.  Specific  Proposals/Qiiestions. 

1.  Disclosure  Rule.     ' 

2.  Performance  Stanoards. 

3.  CRS  Display  Regulkjon. 

III.  Other  Service  Quality  Indicators. 

A.  Carrier  Proposals  for  Service  Quality 
Disclosure. 

B.  Questions. 

C.  Discount  Fare  Marketing  Practices. 

D.  Questions. 


IV.  Non-Regulatory  Approaches. 

A.  Legislative  Options. 

1.  FAA  Authority  to  Impose  Peak 
Hour  Congestion  Fees. 

2.  FAA  Authority  To  Require  Airports 
to  Impose  Peak  Hour  User  Fees. 

3.  Expansion  of  FTC  Consumer 
Regulatory  Authority. 

B.  Non-legislative  Option. 

1.  Department  Initiative  to  Encourage 
Voluntary  Peak  Hour  Pricing. 

V.  Regulatory  Language. 

I.  Summary /Overview 

Based  on  data  gathered  in  the 
Department's  ongoing  investigation  into 
carrier  scheduling  practices,  increases  in 
the  number  of  consumer  complaints,  and 
the  documents  filed  by  United, 
American.  Delta.  TWA  and  Continental 
Airlines,  the  Department  has  decided  to 
request  public  comment  on  carrier 
scheduling  practices.  In  addition,  the 
above-mentioned  carriers  and  Aviation 
Consumer  Action  Project  aI«o  raised  the 
issue  of  the  need  for  disclosure  of  other 
airline  service  quality  performance 
information  and  public  comment  is 
sought  on  these  issues  as  well. 

The  NPRM  first  discusses  the  problem 
of  scheduling  and  then  sets  out  the 
possible  regulatory  solutions,  including 
adoption  of  a  disclosure  rule,  a 
performance  standard,  and  a 
computerized  reservation  system  (CRS) 
rule.  Second,  the  NPRM  discusses  the 
other  service  quality  performance  issues 
raised  in  the  petitions  and  answers  to 
the  Department.  Then  non-regulatory 
solutioru  that  focus  primarily  on  the 
scheduling  problem,  including  legislative 
changes,  are  discussed.  The  Department 
has  not  yet  determined  which,  if  any. 
solution  or  set  of  solutions  is 
appropriate  and.  thus,  commenters 
should  address  each  of  the  alternatives 
accordingly.  Specific  questions  are 
raised  to  elicit  information  upon  which  a 
final  determination  can  be  made,  and 
we  ask  that  responses  be  numbered  to 
correspond  to  the  specific  question. 
Commenters.  of  course,  are  not  bound  to 
limit  their  responses  to  the  alternatives 
proposed  or  questions  propounded. 

II.  Scheduling 

A.  The  Problem:  History  and 
Background 

The  problem  of  schedule  reliability  or 
unrealistic  scheduling  is  not  a  new  one. 
The  Civil  Aeronautics  Board,  our 
predecessor  in  administering  title  IV  of 
the  Federal  Aviation  Act.  adopted 
regulations  in  1957  and  continued  to 
examine  the  issue  regularly  until  1984. 
when  it  rescinded  its  then  existing 
reporting  requirements  and  performance, 
standard  (14  CFR  Part  234).  and  adopted 


the  current  policy  statement  on 
unrealistic  scheduling  (14  CFR 
399.81(a)). 

The  Board  grappled  with  performance 
standards,  market  definitions,  and  the 
safety  implications  of  its  rules.  In 
addition,  in  devising  rules,  it  sought  to 
minimize  reporting  burdens.  The  Board's 
initial  rule  established  an  elapsed  time 
performance  standard.  The  Board 
required  carriers  to  operate  each  flight 
within  15  minutes  of  scheduled  elapsed 
time  at  least  75  percent  of  the  time. 
Violations  due  to  circumstances  beyond 
the  carrier's  control  that  could  not  be 
reasonably  foreseeable  were  excused. 
ER-223.  22  FR  6754  (August  22. 1957).  In 
1959.  It  added  a  fiight  delay  reporting 
requirement  based  on  arrival  time  (ER- 
251.  24  FR  757  (February  4, 1959)).  and 
by  1961  concluded  that  fiight 
cancellation  information  was  needed. 
(EDR-26,  26  FR  3204.  3205  (April  14. 
1961). 

As  a  general  matter,  before  1984  the 
Board  found  that  the  reporting 
requirements  provided  benefits  that 
justified  their  continuation.  For  example. 
in  1964.  the  Board  concluded  that 
continuation  was  justified  because  on- 
time  performance  had  improved  since 
the  reports  were  instituted  (ER-416/PS- 
25.  29  FR  14717, 14718  (October  29. 1964)) 
and  because  "carriers  ha(d]  made  use  of 
the  on-time  performance  figures  in  their 
advertising." 

In  1976.  the  Board  expanded  its 
reporting  requirements  to  require 
carriers  to  report  on  the  top  200  (from 
the  original  100)  largest  domestic 
markets.  ER-951.  41  FR  13332  (March  30. 
1976).  The  Board  also  rejected  requests 
to  substitute  system-wide  on-time 
reporting  statistics  for  individual  fiight 
statistics  because  system-wide  reporting 
would  not  have  "provide|d)  a  means  for 
comparative  evaluation  by  the  Board, 
carrier  management,  and  the  public  of 
each  carrier's  on-time  performance,  and 
thereby  to  create  an  incentive  to  better 
performance  by  all  carriers."  Letter 
dated  October  7. 1968.  from  the  Board  to 
Eastern  Airlines,  rejecting  its  petition  for 
rulemaking  (Docket  19735).  On-time 
j>erformance  reports  evolved  into  two 
categories  by  1964:  on-time  or  within  15 
minutes  and  over  15  minutes  late.  ER- 
416/PS-25.  supra.  The  on-time  arrival 
standard  was  consistent  with  the 
definition  of  late  fiights  in  the  Board's 
elasped  time  performance  standard, 
which  the  Board  believed  provided 
enough  fiexibility  so  as  not  to  jeopardize 
safety.  (The  Board,  in  fact,  had  rejected 
a  number  of  more  stringent  performance 
standards  that  might  have  affected 
safety.) 


By  the  early  1980's.  the  Board's  view 
of  the  benefits  of  its  rule  had  apparently 
changed.  In  1981,  the  Board  waived  the 
reporting  requirement  in  response  to  the 
disruptions  caused  by  the  air  traffic 
controllers  strike.  Reporting  Directive 
:  No.  26  (August  10, 1981). 

Then,  in  1984.  the  Board  rescinded 
Part  234  in  its  entirety  because  it 
beheved  that  increased  competition  as  a 
result  of  deregulation  provided  sufficient 
economic  incentives  to  schedule 
realistically.  ER-1393/PS-1 11 .  49  FR 
40565  (October.  17  1984)  and  EDR-3mB/ 
PSDR-79,  48  FR  29«79  (June  29. 1983). 
The  Board  observed  that  it  no  longer 
needed  the  data  from  the  on-time 
reports  for  enforcement  purposes  and 
that  pubHcation  of  the  summarized  on- 
time  performance  data  by  carrier  and 
market  "did  not  perform  an  important 
function  in  helping  a  passengers  (sic) 
choose  between  competing  airlines." 
EDR-301B/PSDR-79,  supra.  48  FR  at 
29880. 

The  Department  now  believes  a 
reexamination  of  the  need  for 
regulations  in  this  area  is  warranted 
because  it  appears  thai  a  combrnafion  of 
factors  may  have  created  temporarily 
disincentives  for  carriers  to  provide 
realistic  schedules,  and  thus  consiimers 
may  be  subjected  to  deceptive  practices 
or  unfair  methods  of  competition. 

Over  the  course  of  the  past  year, 
airline  passengers  have  been 
experiencing  increasing  levels  of  flight 
delays.  As  the  Department  noted  in 
Order  87-1-54.  the  current  levels  of 
fiight  delays  are  CTjstly  to  consumers 
and  cause  considerable  inconvenience. 
According  to  statistics  compiled  by  the 
Federal  Aviation  Administration 
("FAA  ").  over  417.000  flights  in  1986  had 
a  departure  or  arrival  delayed  by  more 
than  15  minutes  after  the  pilot's  request 
for  clearance,  an  average  of  1.144  fiights 
each  day.  Al  the  22  selected  airports, 
which  experienced  367.000  delays  in 

1986,  the  number  of  delays  rose  by 
thirteen  percent  between  the  first 
quarter  of  1986  and  the  first  quarter  of 

1987.  While  the  number  of  delayed 
fiights  per  1000  operations  has  increased 
only  moderately  (from  33  to  36)  over  that 
period,  as  measured  by  the  FAA,  it 
appears  that  fiight  problems  occur 
tegularly  on  p>articular  fiights  and  at 
particular  times  of  day. 

The  Department  5  initial  investigation 
of  carrier  scheduling  data  to/from 
Atlanta  (Order  iX-l-A)  revealed 
signifii  dnt  distire^wnties  between  the 
currierb  published  schedules  and  their 
actual  operating  experience.  At  Atlanta, 
the  flight  samples  collected  pursuant  to 
our  first  investigation  order  (during  six 
essentially  good  weather  weeks  at 
Atlanta!  showed  that  more  than  30 


percent  of  all  fii^hl  operations  of  two 
carriers  to  and  from  Atlanta  were 
arriving  more  than  15  minutes  late.  In 
addition,  nearly  100  regularly  scheduled 
fiights  were  more  than  15  minutes  late  in 
arriving  at  least  70  percent  of  the  times 
they  were  operated.  Three  flights  in  the 
sample  were  late  100  percent  of  the  time 
they  were  operated.  These  data  also 
indicate  that  the  incidence  of  these 
delays  is  clearly  related  to  the  time  of 
day  when  scheduled  operations  are 
most  conctintrated. 

In  the  second  round  of  airport 
investigations  (Orders  87-4-17/18/19/20 
concerning  Boston.  Chicago  O'Hare.  and 
Dallas/Ft.  Worth;  plus  additional  data 
on  Atlanta),  our  analysis  of  the  partial 
data  received  to  date  indicates  that 
delays  are  indeed  a  widespread 
problem.  The  preliminary  data  shows 
arrival  delays  on  one-quarter  to  one-half 
of  all  fiight  operations,  depending  on  the 
particular  carriers  and  airports  involved. 

Consumers  growing  dissatisfaction 
over  airline  scheduling  piroblems  is 
reflected  in  complaints  to  the 
Department.  The  Departnaent  received 
4,893  consumer  complaints  in  the  first 
quarter  of  1987,  up  43  percent  from  the 
same  period  in  1986.  While  these 
complaints  are  not  a  scientific  sample, 
they  can  indicate  a  trend.  Almost  one- 
third  of  the  current  complaints  involve 
airline  flight  problems:  delays, 
cancellations,  and  missed  connections. 
In  calendar  year  1985,  flight  problems 
accounted  for  fewer  than  one  quarter  of 
the  11,142  complatnts  received  by  the 
Department.  Altogether,  total  consumer 
complaints  to  the  Department  have 
increased  82  percent  in  the  past  two 
years,  while  complaints  about  delays, 
cancellations,  and  missed  connections 
have  increased  148  percent,  from  649  in 
the  first  quarter  of  1985  to  1.612  in  the 
first  quarter  of  1987. 

The  airlines  have  also  recognized 
consumers'  increasing  sensitivity  to 
schedule  delays  and  cancellations.  Both 
American  Airlines  and  Continental 
Airlines  recently  filed  petitions  for 
rulemaking  requesting  the  promulgation 
of  rules  requiring  disclosure  of  on-time 
performance  and  other  service  factors. 
Both  petitions  cite  substantial  increases 
in  levels  of  consumer  dissatisfaction  as 
a  basis  for  Department  action  m  this 
area.  United  and  Delta  have  also 
registered  their  support  for  regulations 
requiring  disclosure. 

While  there  is  dearly  a  gap  between 
the  performance  represented  in  carriers" 
schedules  and  the  performance  actually 
achieved,  the  cause  of  the  problem  is 
less  clear.  A  large  number  of  delays  are 
apparently  caused  by  weather.  A  partial 
cause  of  delays  is  also  that  the  capacity 
of  specific  airports  has  been  strained  by 


the  overall  growth  in  air  carrief 
operations  since  deregulation.  This  is 
exacerbated  by  the  tendency  of  airUnes 
to  schedule  large  numbers  of  arrivals 
and  departures  at  peak  limes  of  the  day, 
which  is  the  result,  in  part,  of  the  hub 
and  spoke  systems  now  employed  by 
the  carriers.  Such  a  tendency  may 
largely  be  in  response  to  airline 
consumers'  desires  to  travel  at  peak 
periods. 

Over  the  past  several  years,  the 
Department  has  sought  to  address 
delays  in  a  number  of  ways.  In  two 
instances,  the  Department  supported 
industry-wide  discussions  (1984  and 
1987),  in  an  effort  to  get  carriers  to 
spread  out  operations  during  the  day  for 
specific  airports  where  delays  were 
most  severe.  The  Department  has  also 
maintained  on-going  efforts  to  improve 
existing  airports.  In  addition,  from  1982 
through  1986,  the  Depariment  provided 
more  than  $3.8  billion  from  the  Aviation 
Trust  Fund  for  Airport  Improvement 
Program  grants,  funding  more  than  5.000 
specific  safety,  capacity,  construction, 
and  related  projects  at  the  nation's 
airports.  The  Department  has  also  made 
operational  and  technological  changes 
such  as  initialing  new  air  traffic 
procedures  that  expand  capacity  and 
the  National  Airspace  System  Plan 
(NAS).  The  FAA  recently  implemented 
the  East  Coast  Plan,  which,  among  other 
improvements,  increased  the  number  of 
departure  paths  from  17  to  27  for  the 
New  York  area  airports;  a  similar  plan 
for  West  Coast  airports  is  now  being 
developed. 

The  NAS  Plan  is  a  ten-year.  $12  bdlion 
effort  to  modernize  and  improve  the 
capacity  of  the  air  traffic  control  system; 
some  90  percent  of  the  NAS  plan 
contracts  will  be  under  way  by  the  end 
of  fiscal  year  1967.  These  efforts  have 
had.  and  will  continue  to  have,  a 
positive  effect  on  airline  performance. 
Capacity  is  only  part  of  the  problem, 
however.  Whatever  the  capacity  of  the 
system  and  whether  or  not  it  can  be 
improved,  carriers'  schedules  must  and 
can  take  account  of  the  operating 
environment.  Given  the  numerous 
instances,  noted  above,  where  actual 
operations  routinely  fail  to  perform  as 
scheduled,  it  appears  clear  that  many 
flight  schedules  do  not  realistically 
reflect  that  environment  and  may  in  fact 
constitute  a  deceptive  practice  or  an 
unfair  method  of  competition. 

Carriers  have  some  incentives  to 
present  schedules  that  are  overly 
optimistic  Indeed,  as  evidenced  by  the 
discussion  of  the  Civil  Aeronautics 
Board's  involvement  in  this  area, 
carriers  have  always  competed 
vigorously  on  the  basis  of  schedules. 
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The  relatively  recent  evolution  of 
computer  reservation  systems  ("CRS's") 
as  the  primary  vehicle  through  which  air 
travel  is  sold  and  information  on  airline 
schedules  is  disseminated  may  have 
increased  airlines'  incentives  to  edit  or 
"shave"  their  schedules.  CRS's.  used 
throughout  the  industry,  enable  agents 
to  request  from  the  computer  system 
flight  (and  other)  information  in 
response  to  a  customer's  request.  The 
information  is  displayed  on  a  screen 
which  has  a  limited  number  of  "lines  " 
per  screen  that  typically  can  show  only 
three  to  eight  flight  offerings.  If  the 
travel  agent  wishes  to  see  additional 
flights,  additional  screens  of  information 
must  be  requested.  Both  departure  time 
and  elapsed  time  are  among  several 
important  factors  used  by  CRS  vendors 
to  determine  display  position.  By 
reducing  a  flights  elapsed  time,  a  carrier 
may  be  increasing  its  chances  of  selling 
seats  on  that  flight.  As  the  CAB  found 
when  it  issued  the  CRS  regulations  (14 
CFR  Part  255).  a  flight's  position  within 
the  displays  can  have  a  dramatic  effect 
on  the  likelihood  of  seats  being  sold  on 
that  flight  and  the  ability  of  the  carrier 
offering  the  flight  to  compete  effectively. 
EDR^66C.  49  FR  11644. 11652  (March 
27. 1984).  For  example,  if  a  customer 
asked  for  the  flight  that  will  get  him  or 
her  to  Chicago  the  fastest,  and  in 
actually  it  takes  iwo  hours  for  the  trip, 
but  one  airline  lists  its  elapsed  time  as 
1;45,  it  will  appear  first  on  the  screen 
regardless  of  reality. 

At  the  same  time,  countervailing 
incentives  for  carriers  to  hold  out 
realistic  schedules  may  be  inadequate. 
At  present,  available  sources  of 
information  provide  consumers  with 
only  limited  information  on  the 
incidence  of  flight  delays.  The  FAA 
collects  monthly  data  on  the  number  of 
delays  at  certain  major  airports, 
measured  from  the  time  the  pilot 
requests  clearance,  and  to  our 
knowledge  one  private  firm  provides 
computerized  information  (The  Peak 
Delay  Guide)  on  projected  delays  for 
specific  flights  at  major  airports  for  a 
service  fee.  Neither  of  these  information 
sources  is  widely  disseminated  at 
present  and  the  FAA  data  is  not 
intended  to.  nor  does  it.  provide 
information  on  specific  flights  or  on 
specific  markets.  Thus,  consumers  at  the 
present  generally  have  little  information 
on  flight  reliability  or  on-time 
performance,  and  carriers  may  not 
suffer  any  direct  penalty  (by  loss  of 
business)  for  poor  on-time  performance. 
While  an  individual  carrier  might  be 
able  to  state  what  its  reliability  is.  and 
others  might  follow,  comparisons  would 
be  difficult  because  their  standards 


could  be  very  different  and  the 
credibility  of  the  information  could  be 
questioned.  Consumers  also  may  be  able 
to  determine  to  an  extent  the  relative 
reliability  of  certain  specific  flights  by 
determining  where  a  flight  originates,  or 
if  it  is  continuing  on  to  another  city — but 
this  is  not  an  easy  task  and  would  not 
necessarily  provide  sufficient 
information. 

However,  we  may  be  underestimating 
the  strength  of  the  marketplace  forces 
currently  in  place.  Word  of  mouth  and 
the  switches  made  by  individual 
passengers,  over  time,  could  be  enough 
to  reward  carriers  with  good  on-time 
performance  and  punish  carriers  whose 
schedules  are  not  so  reliable.  In  that 
case,  governmental  action  would  not  be 
necessary.  Moreover,  current  schedule 
difficulties  might  be  a  temporary 
phenomenon  resulting  from  several 
recent  airline  consolidations. 

B.  Solutions:  General  Discussion 

This  section  provides  a  general 
discussion  of  possible  regulatory 
solutions  that  address  unrealistic 
scheduling  practices.  The  regulatory 
solutions  proposed  include  a  disclosure 
rule,  adoption  of  a  performance 
standard,  and  changes  to  CRS  displays. 
Because  of  the  interrelationship  of  these 
potential  solutions,  specific  proposals 
are  discussed  later  on,  with  a  list  of 
specific  questions  for  commenters  to 
address.  Commenters  should  be  aware 
that  non-regulatory  options,  discussed 
separately  in  section  IV,  also  include 
possible  solutions  to  this  problem. 

The  Department  is  particularly 
interested  in  comments  addressing  the 
safety  implications  of  the  various 
options.  The  establishment  of  an  on-time 
performance  enforcement  standard  (and 
to  a  lesser  extent  the  disclosure  options) 
could  adversely  affect  carrier  safety 
practices  by  increasing  pressure  on 
airline  personnel  to  keep  aircraft  in 
service  and  meet  Hight  schedules 
whenever  possible.  For  this  reason,  for 
example,  the  CAB  used  an  elapsed  time 
enforcement  standard  that  put  no 
pressure  on  carriers  to  meet  arrival  or 
departure  schedules  at  the  expense  of 
safety.  There  are  also  questions  about 
whether  a  formal  on-time  enforcement 
standard  would  undercut  DOT/FAA 
efforts  to  obtain  full  compliance  with  its 
maintenance  requirements,  unless  the 
standard  excuses  delays  and 
cancellations  due  to  maintenance 
problems. 

The  Department  specifically  requests 
public  comment  on  how  the  proposed 
disclosure  and  enforcement  alternatives 
might  affect  the  safety  of  airline 
operations  and.  if  so.  how  that  effect 
could  be  avoided.  Specific  questions  are 


asked  below  following  the  detailed 
description  of  each,  alternative. 

The  Department  has  broad  authority 
under  section  411  of  the  Federal 
Aviation  Act  of  1958  (Act),  as  amended, 
to  address  unfair  or  deceptive  practices 
or  unfair  methods  of  competition  in  air 
transportation.  Other  statutory  sections, 
204  and  407,  bolster  our  authority  to  take 
appropriate  regulatory  action. 

1.  Disclosure  Rule 

A  regulation  could  be  structured  that 
would  provide  information  about  the 
reliability  of  service,  in  terms  of  delayed 
and/or  cancelled  flights,  to  consumers. 
Making  this  information  readily 
available  to  consumers  might  enhance 
market  forces  and  provide  an  incentive 
for  carriers  to  provide  more  realistic 
scheduling.  This  would  not  only  give 
consumers  more  accurate  information 
about  a  carrier's  service,  but  also  reduce 
passenger  frustration  with  delays,  since 
they  would  not  be  caught  unaware  of 
the  actual  time  to  reach  their 
destinations. 

Under  deregulation,  fare  and  service 
offerings  have  proliferated  and 
consumers,  generally,  have  a  wide  range 
of  choices.  The  better  informed  the 
consumer  is  about  the  various  relevant 
factors,  the  easier  it  is  to  make  travelling 
decisions  that  meet  the  individual's 
needs.  The  data,  once  gathered  and 
made  available,  could  be  used  by 
carriers  in  their  advertising  and/or 
passed  on  by  CRS  vendors  (either 
voluntarily  or  under  DOT  mandate)  to 
travel  agents  and  thus  to  the  public. 

If  a  disclosure  rule  is  adopted,  the 
particular  information  to  be  disclosed 
will  need  to  be  specified.  While  specific 
proposals  are  discussed  below,  as  a 
general  matter,  commenters  should 
consider: 

(a)  What  should  be  disclosed?  This 
addresses  two  aspects  of  the  issue — 
what  would  be  considered  an 
appropriate  measure  of  on-time 
performance  or  delay,  and  what  type  of 
flight  performance  information  is  needed 
(e.g.,  hub,  market,  fiight).  Should  both 
delays  and  cancellations  be  disclosed? 
(Misconnections  are  addressed 
separately  below.)  In  addition,  to  what 
extent  should  a  rule  provide  for 
explanations  of  the  causes  of  delay.  Any 
criteria  adopted  to  define  a  basis  for 
delay  would  be  uniform  and  only  an 
unforseeable  non-routine  event  would 
be  considered  a  satisfactory  explanation 
for  a  delay.  Normal  seasonal  variations 
in  weather  conditions  and  fluctuations 
in  air  traffic  control  facility  workload 
must  be  anticipated  by  carriers. 

(b)  Who  will  have  to  disclose  the 
information?  Information  could  be 


required  from  all  U.S.  carriers,  or  only 
from  U.S.  carriers  operating  large 
equipment.  It  also  could  include  or 
exclude  affiliated  conipanies  that,  for 
example,  share  airline  codes.  (This  may 
not  be  an  issue  depending  upon  what 
type  of  market  information  is  requested.) 

(c)  To  whom  must  information  be 
disclosed?  Carriers  could  release  the 
information  directly,  provide  it  to  IX)T 
or  to  a  third  party. 

(d)  How  should  disclosure  be  naade? 
Carriers  could  be  required  to  provide 
information  on  computer  lape  or  disc 
for  example. 

(e)  When  and  how  frequently  must 
disclosure  be  made?  Disclosure  could  be 
required  monthly,  bimonthly,  or  for 
some  other  time  period,  or  continuously 
if  a  CRS-type  disclosure  option  were 
selected. 

2.  Regulation  Establishing  Performance 
Standard 

Unrealistic  scheduling  constitutes  a 
violation  of  section  411  (14  CFR  399.81). 
We  note  that  in  adopting  14  CFR  399.81, 
the  Board  expressed  its  belief  that 
unrealistic  scheduling  could  also 
constitute  an  unfair  method  of 
competition.  ER  1393/PS-in,  supra.  49 
FR  at  40567. 

A  performance  standard  would 
establish  a  "bright  line  '  threshold  for 
carriers  by  stating  explicitly  a  level  of 
performance  below  which  they  risk 
enforcement  action.  We  note  that  the 
Board  included  a  performance  standard 
based  on  elapsed  time  performance  in 
14  CFR  Part  234. 

Any  performance  standard  must  be 
carefully  balanced.  On  the  one  hand,  a 
standard  that  is  too  strict  may  have 
undesirable  results.  In  addition,  in  many 
instances,  delays  may  be  the  result  of 
unforeseen  events  outside  the  control  of 
a  carrier,  such  as  weather  problems,  air 
traffic  control  equipment  problems,  or 
mechanical  failures.  Carriers  should  not 
be  held  responsible  for  unpredictable 
delays.  Of  course,  if  such  delays  are  a 
routine  occurrence,  a  carriers  schedule 
would  be  expected  to  be  adjusted  to 
refiect  them.  In  addition,  it  app«?ars  that 
throughout  its  administration  of  Part  234. 
the  Board  was  concerned  that  an  arrival 
or  departure  performance  standard 
might  put  undue  pressure  on  carriers  to 
achieve  schedule  reliability  at  the 
expense  of  safety.  However,  a 
performance  standard  that  is  made  loo 
flexible  in  order  to  accommodate  some 
of  the  concerns  outlined  above  may  do 
little  to  improve  schedule  rtdiability. 

If  a  performance  standard  Is  adopted, 
a  number  of  elements  will  have  to  be 
selected.  While  two  specific  options  are 
discussed  below,  as  a  general  matter, 
commenters  should  consider 


(a)  What  should  be  the  basis  for 
measuring  performance?  There  appear 
to  be  three  choices:  elapsed  time 
performance,  amval  time  performance 
or  departure  time  performance.  An 
arrival  time  standard  may  more  closely 
reflect  consumer  concerns  about 
schedule  reliability,  but  the  Board 
preferred  an  elapsed  time  standard  at 
least  partially  because  it  believed  that 
this  standard  presented  fewer  safety 
risks.  Departure  time  (pull-back) 
performance  is  a  measure  under  the 
most  direct  control  of  a  carrier,  but  its 
interest  to  the  consumer  may  be 
minimal. 

(b)  What  should  be  the  performance 
threshold? /.e..  what  percentage  of 
flights  must  be  performed  on-time? 
Should  performance  be  measured  on  the 
basis  of  individual  flights,  all  operations 
in  a  city-pair  market,  a  carrier's  system 
as  a  whole,  or  just  for  its  hubs? 

(c)  How  should  a  late  flight  be 
defined?  The  Board's  standard  permitted 
flights  to  be  operated  up  to  15  minutes 
longer  than  scheduled  elapsed  time 
without  treating  if  as  a  late  flight.  The 
FAA  uses  the  15  minute  grace  period  in 
its  current  definition  of  a  late  flight. 

(d)  Over  what  time  period  should 
performance  be  measured?  Performar»ce 
could  be  measured,  for  example, 
monthly,  by  calendar  quarter,  or  based 
on  a  rolling  three  month  average. 

(e)  Should  there  be  any  provisions  in 
the  rule  for  excusable  delay?  For 
example,  the  Board's  performance 
standard  provided  that  delays  caused 
by  circumstances  beyond  a  carrier's 
control  that  could  not  be  reasonably 
foreseen  would  not  be  counted. 

3.  Regulation  of  CRS  Displays 

As  discussed  above,  there  may  be  an 
advantage  for  a  carrier  to  have  its  flights 
listed  as  high  as  possible  on  the  first 
display  screen  of  a  CRS.  CRS  owners 
are  required  to  order  their  displays  of 
flights  on  the  basis  of  objective  factors. 
14  CFR  255  4  Although  vendors  vary  in 
the  formulae  (algorithms)  they  use  to 
rank  flights  for  display,  most  place 
substantial  weight  on  t-.vo  factors: 
elapsed  time  and  the  difference  between 
requested  departure  time  and  scheduled 
departure  time  ("displacement").  The 
choice  of  these  factors  and  their  weights 
are  alleged  to  reflect  passenger 
preferences.  The  CRS  owners  rely  on 
schedule  information  provided  by  the 
carriers.  Of  course,  the  schedules  refiect 
carriers'  claims  concerning  scheduled 
departure  and  scheduled  elapsed  time. 
While  some  carriers  may  adjust 
schedules  to  reflect  actual  operating 
times,  our  preliminary  investigations 
indicates  that  some  carriers  may  have 
schedules  that  do  not  take  into  account 


the  extent  to  which  a  carrier  does  or 
does  not  actually  perform  according  to 
its  schedule.  Some  have  suggested  that 
these  circumstances  provide  an 
incentive  for  carriers  to  adjust  their 
srfiedules  to  improve  the  listing  of  their 
flights  in  CRS. 

The  Department  is  considering 
whether  regulating  CRS  display 
algorithms  would  provide  a  disincentive 
for  unrealistic  scheduling,  and  if  that 
disincentive  would  result  in  a  significant 
reductions  in  delays.  In  addition,  since 
CRS's  are  a  major  source  of  information 
for  consumers  on  flight  schedules,  the 
Department  is  examining  whether 
requiring  CRS's  to  display  information 
on  schedule  reliabihty  is  both  feasible 
and  the  most  effective  way  to  provide 
consumers  with  the  type  of  information 
that  they  need  to  make  informed 
choices.  United,  however,  believes  that 
using  CRSs  as  a  means  of  disclosure 
would  not  be  effective  because 
passengers  do  not  generally  have  direct 
access  to  the  screen  and  because  of  the 
difficulty  in  condensing  the  voluminous 
material. 

Of  course,  any  regulation  of  CRS 
displays  raises  a  number  of  issues, 
which  vve  address  with  specific 
questions  below.  The  primary  issue, 
however,  is  whether  regulating  CRS 
displays  is  necessary,  effective,  or 
justified.  In  addition,  alternative 
regulations  would  impose  different  costs 
on  vendors,  consumers,  and  carriers. 

Specific  proposals  reflect  two 
alternative  approaches;  one  to  require 
CRS's  to  display  data  on  schedule 
reliability  and  one  to  require  CRS 
verniors  to  modify  their  aigonthma.  Each 
approach  presents  some  unique  policy 
issues,  which  we  address  below. 

C.  Specific  Proposals/Questions 
1.  Disclosure  Rule 

DOT  is  considering  four  types  of 
disclosure  regulation,  as  follows: 

(a)  Require  airlines  to  report  flight 
performance  and  cancellation  data  to 
DOT  monthly  for  flights  in  specified 
markets.  (Re-institute  the  CAB 
disclosure  rule  or  some  modified  farm  of 
the  CAB  rule). 

Under  the  old  CAB  regulations,  all 
carriers  w.'ere  required  to  report  on  the 
performance  of  all  flights  in  the  top  200 
city-pair  markets.  The  reports  indicated 
the  number  of  times  each  month  a  flight 
was  on  time  (within  fifteen  minutes  of 
scheduled  arrival  time)  or  cancelled. 
Reports  were  due  45  days  after  the  close 
of  a  month  and  summanes  of  carriers' 
overall  on-time  performance,  by  market, 
were  then  made  public  by  tbe  CAB.  The 
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reports  did  not  include  the  time  of  the 
day  of  flights. 

One  alternative  is  to  re-institute  the 
CAB  requirement  without  modification. 
Several  of  the  questions  that  follow  seek 
specific  information  on  that  alternative, 
and  on  its  costs  and  benefits. 

We  are  also  considering  modifications 
to  the  former  CAB  requirement.  One 
variation  of  the  CAB  rule,  for  example, 
would  be  a  disclosure  rule  that  provides 
information  on  the  time  of  day  of 
frequently  delayed  flights,  by  requiring 
carriers  to  provide  a  simplified  form  of 
the  flight  data  now  being  submitted  in 
the  Department's  delay  investigation. 
The  carriers  involved  in  the 
investigation  already  have  programmed 
their  computers  to  prepare  monthly 
reports  of  scheduled  and  actual 
departure  and  arrival  times  of  flights  in 
the  largest  markets. 

Because  of  the  computerization  of  the 
industry,  it  is  also  possible  that  reports 
now  could  be  submitted  within  10  days 
after  the  end  of  each  month.  Also,  the 
number  of  markets  covered  could  be 
increased.  The  top  200  markets 
represent  less  than  50%  of  all  passenger 
trips  (the  percentage  of  delays 
accounted  for  by  these  markets  is  not 
known).  However,  by  adding  100  more 
markets,  as  suggested  by  TWA.  the 
proportion  of  total  passengers  covered 
increases  by  less  than  10%.  As  an 
alternative,  we  could  require  carriers  to 
provide  data  on  all  flights  in  smaller 
markets  which  are  late  some  specified 
percentage  of  the  time. 

United  is  in  favor  of  requiring 
disclosure  of  the  percentage  of  flights  in 
each  nonstop  market  that  leave  within 
15  minutes  of  the  scheduled  departure 
time  and  arrive  within  the  same  period 
of  the  scheduled  arrival  time.  This, 
according  to  United,  would  provide 
consumers  with  information  on  on-time 
departure,  on-time  arrival,  and  also 
elapsed  time.  In  addition.  United 
contends  that  supplying  such 
information  for  all  non-stop  markets, 
instead  of  the  old  CAB  limitation  to  the 
top  200  markets,  would  not  be  difficult 
for  carriers  and  would  be  more  useful  to 
consumers.  Delta  generally  agrees  with 
United,  but  adds  that  the  cause  of 
delays  also  should  be  reported  so  that  a 
more  accurate  picture  of  delays  is  made 
available.  The  Board  considered  such  a 
request  at  one  time,  but  it  found  that 
reporting  the  cause  of  delay  would  be 
"unrealistic."  ER^16/PS-25,  supra  at  29 
FR  14718.  If  the  final  rule  includes  such  a 
requirement,  the  Department  anticipates 
that  any  reporting  requirement  would 
only  include  unforeseen  circumstances, 
and  not  occurrences  that  carriers  can 
and  do  anticipate. 


The  proposed  rule  also  would  require 
that  carriers  provide  cancellation 
information  by  flight  for  the  markets 
covered  by  the  requirement. 

(b)  Require  carriers  to  report  monthly 
to  DOT  the  percent  of  flights  bv  hub  and 
by  entire  system  that  depart  from  the 
gate  more  than  15  minutes  behind 
schedule,  and  require  carriers  to  report 
monthly  cancellation  data  on  a 
systemwide  basis,  using  available  seat 
miles  as  a  measure.  (Continental 
proposal). 

Continental  proposed  that  carriers  be 
required  to  report  monthly  to  DOT  the 
percentage  of  flights,  by  "hub"  (airports 
at  which  the  carrier  has  75  or  more 
departures  per  day)  and  on  a 
systemwide  basis,  that  depart  from  the 
gate  (i.e.,  "push-back"  time)  more  than 
15  minutes  behind  schedule.  Continental 
claims  that  this  standard  focuses  on 
delays  under  the  direct  control  of  the 
carrier  by  eliminating  counting  of  many 
delays,  such  as  air  traffic  control  delays 
and  actual  flight  time  delays,  which  are 
unpredictable  because  of  the  ATC 
system.  The  aggregation  of  data  on  a 
hub  basis,  Continental  claims,  would 
provide  consumers  with  efficiency  data, 
would  not  be  burdensome  to  produce 
and  would  avoid  "misleading"  market- 
by-market  data. 

Under  Continental's  proposal, 
cancellation  information  would  be 
reported  based  upon  a  systemwide 
completion  performance,  measured  by 
dividing  systemwide  available  seat 
miles  ("ASM's")  actually  flown  by 
scheduled  available  seat  miles. 

United  and  Delta  contend  that 
Continental's  proposed  on-time 
reporting  requirement  would  not  reveal 
carriers'  attempts  to  distort  scheduled 
elapsed  time  to  gain  a  CRS  advantage 
and  would  not  provide  information  on 
how  long  the  flight  takes.  In  addition, 
they  contend  that  reporting  information 
on  a  market-by-market  basis  is  not 
burdensome,  despite  Continental's 
claims,  and  was  done  by  all  carriers  for 
years  under  the  CAB  rules.  American 
submitted  a  separate  proposal  which  is 
discussed  under  C.l.(c). 

Concerning  Continental's  cancelled 
flight  information  proposal.  United  also 
supports  a  disclosure  rule,  but  based 
upon  the  systemwide  percentage  of 
flight  segments  (as  opposed  to  ASM's) 
completed  as  compared  to  flight 
segments  scheduled.  United  argues  that 
this  would  give  consumers  useful 
information  on  the  likelihood  that  a 
flight  would  be  completed.  Delta  agrees 
with  United.  United  and  Delta  argue  that 
the  ASM  comparison  provides  no  useful 
information  to  consumers,  and  could 


result  in  under-representation  of 
cancelled  flights  in  short-haul  markets. 

(c)  Require  carriers  to  report  flight 
arrival  and  departure  performance  and 
cancellation  data  monthly  to  DOT  for 
specified  markets,  in  standardized 
computerized  form,  and  encourage  or 
require  CRS  vendors  to  include  such 
data  in  their  CRS  displays  (American 
proposal). 

American,  in  its  petition  for 
rulemaking,  proposes  that  on-time 
arrival  and  departure  performance 
information  be  provided  for  each  flight 
in  the  top  250  city-pair  markets  and  for 
hubs.  The  information  would  be 
provided  in  a  standardized  format  on 
computer  tape  to  DOT  or  a  third  party, 
consolidated  and  then  made  public.  In 
addition.  American  would  have  the 
Department  either  request  or  mandate 
that  CRS  vendors  provide  such  data  in 
comparative  service  quality  displays. 

Concerning  cancelled  flight 
information,  American  suggests  that  the 
data  be  reported  based  on  flights 
scheduled  and  operated.  This 
information  is  now  provided  on  Form  41. 
Schedule  T-3(A)  but  American  argues 
that  it  should  be  supplied  via  computer 
tape  so  that  it  can  be  consolidated  into  a 
service  quality  data  bank. 

(d)  Require  carriers  to  adjust  flight 
times  of  delayed  flights  in  schedules 
held  out  to  the  public  (including  CRS's, 
the  Official  Airline  Guide  (OAG).  and 
each  carrier's  own  schedules  and 
advertising). 

This  proposal  would  require  carriers 
to  adjust  schedule  times  for  frequently 
late  flights.  Flight  times  for  all  flights 
that  were  late  more  than  a  specified 
percentage  of  the  time  (25,  35,  and  50 
percent  are  proposed  as  alternative 
benchmarks  here)  during  the  previous 
month  would  have  to  be  adjusted  for  the 
succeeding  schedule  period.  A  three 
month  time  frame  is  also  proposed,  but 
comments  are  specifically  sought  on 
other  appropriate  time  frames.  The 
proposal  would  require  carriers  to  add 
the  median  or  average  number  of 
minutes  these  flights  were  late  to  the 
scheduled  elapsed  time. 

(e)  Department  Compilation  of 
Specific  Data  and  Issuance  of  Airline 
Ratings. 

Under  this  option,  the  Department 
would  require  that  carriers  provide  raw 
data  on  a  number  of  indicators,  such  as 
arrival  delays,  departure  delays  and 
misconnections.  The  information  could 
be  submitted,  as  discussed  in  options  (a) 
through  (d),  in  a  number  of  forms  (hub, 
market,  system-wide)  and  formats  (hard 
copy  or  computer  tape).  The  Department 
would  then  apply  a  weighting  system  to 
establish  a  rating  for  each  carrier.  The 


rating  would  provide  consumers  with  a 
standard  quality  guide  upon  which  to 
base  travel  decisions. 

The  Department,  before  issuing  a 
rating,  would  provide  carriers  with  a 
proposed  rating  determination,  and  an 
opportunity  to  discuss  informally 
potential  errors  in  the  basis  for  the 
rating.  The  letter  notifying  the  carrier  of 
the  preliminary  determination  would 
provide  information  on  the  carrier's 
opportunity  for  such  discussions.  Any 
discussion,  however,  would  be  limited 
to  reviewing  errors  in  the  basis  for  the 
rating.  This  opportunity  for  discussion 
would  be  'imited  and  no  further  appeal 
rights  would  be  provided.  After  such  a 
meeting,  the  Department  would  provide 
the  carrier  with  its  final  rating 
determination  and  then  publicly  issue 
all  carrier  ratings.  The  rating  would  be 
provided  quarterly  based  on  one  full 
quarter's  data. 

The  following  proposed  rulemaking 
language  reflects  the  disclosure  options 
(a-c).  The  alternatives  are  identified  and 
changeable  elements  are  marked  in 
brackets.  The  proposed  section  on 
adjustment  of  flight  times  reflects 
disclosure  option  (d).  The  proposed 
section  on  airline  ratings  reflects  options 
(e). 


§234^ 


Purpose. 


The  purpose  of  this  part  is  to  set  forth 
required  data  that  air  carriers  must 
submit  to  the  Department  (or  to  CRS 
vendors  or  to  third  parties]  in 
computerized  form  (or  other  form]  so 
that  information  on  air  carriers'  quality 
of  service  can  be  made  available  to 
consumers  of  air  transportation.  (It  also 
sets  forth  an  on-time  flight  performance 
standard.) 

§  234 Definitions. 

For  the  purposes  of  this  part: 

"Cancellation  rate"  means  the 
percentage  of  scheduled  flights  or  group 
of  flights  not  operated  during  a  given 
period. 

"Flight"  means  a  nonstop  [interstate 
or  overseas)  scheduled  passenger  flight 
segment  operated  between  two  points, 
pursuant  to  a  published  schedule. 

"Late"  or  "late  flight"  means  a  flight 
that  arrives  (departs)  15  minutes  or  more 
after  its  published  time.  The  "published" 
time  of  a  flight  shall  be  that  time  shown 
in  the  Official  Airline  Guide,  in  the 
schedule  displays  of  carriers  and  CRS 
vendors,  or  in  other  publications 
intended  for  the  guidance  of  the 
travelling  public. 

"On-Time"  means  a  flight  that  arrives 
[or  departs]  not  later  than  (15  minutes] 
after  its  published  time. 


"On-Time  Performance"  means  the 
percentage  of  the  time  a  specific  flight, 
or  group  of  flights,  operates  on-time. 

"(200)  largest  domestic  city  pair 
markets"  means  the  [200]  pairs  of  points 
with  the  highest  revenue  passenger 
volumes  as  stated  in  Table  6  "Domestic 
City-Pair  Summary:  Top  1000  Ranked 
City  Pairs  in  terms  of  Passengers"  in  the 
Department's  Domestic  Origin- 
Destination  Survey  of  Airline  Passenger 
Traffic,  as  shown  in  the  current  "List  of 
City  Pairs  for  use  in  Reporting  On-Time 
Performance." 

§  234 Applicability. 

This  part  applies  to  [any  air  carrier 
certificated  under  paragraphs  (d)(1), 
(d)(2),  (d)(5)  or  (d)(7)  of  section  401  of 
the  Federal  Aviation  Act  insofar  as  it  is 
engaged  in  passenger  air  transportation, 
other  than  service  conducted  with 
"small  aircraft"  as  defined  in  Part  298  of 
the  Department's  Regulations.  14  CFR 
Part  298].  This  part  does  not  apply  to 
charter  flights. 


§  234. 


Reporting  of  on-time 


performance. 

(a)  Each  (certificated]  air  carrier 
scheduling  nonstop  passenger  service 
flights  shall  report,  on  a  [monthly]  basis, 
for  each  of  its  non-stop  flights  scheduled 
(in  the  200  largest  domestic  city-pair 
markets]  the  following  information: 

(1)  Flight  number. 

(2)  Origin  and  destination  airport 
codes. 

(3)  Scheduled  departure  and  arrival 
times,  as  set  forth  in  schedules  held  out 
to  the  pubhc. 

(4]  Actual  departure  and  arrival  times 
for  each  operation  of  the  flight. 

(5)  Number  of  times  the  flight  was 
cancelled. 

(8)  Percentage  of  flights  actually 
operated  that  [arrived  and.  separately, 
departed]  late. 

(7)  For  each  operation  in  which  the 
flight  was  cancelled  or  arrived  [or 
departed]  15  minutes  or  more  later  than 
scheduled,  a  special  indicator  for  those 
which  were  due  to  a  maintenance 
problem.  [Misconnections  are  addressed 
below.) 

§  234 Form  of  reports. 

Except  where  otherwise  noted,  all 
reports  required  by  this  part  shall  be 
filed  with  [the  Department  within  (15 
days]  of  the  end  of  the  [month]  [in  the 
form  of  computer  tape.  disc,  or  via 
electronic  transmission  to  a  central  data 
base]  in  the  form  and  manner  set  forth 
in  Appendix  A  (to  be  specified  before 
the  final  rule).  [Small  carriers  without 
access  to  computer  facilities  may  file  the 
required  data  on  hard  copy] 


§  234 Adjustment  of  flight  times. 

(a)  Each  carrier  shall  ascertain  on  a 
monthly  basis,  the  on-time  performance 
of  each  flight  that  it  operated  on  a 
regular  basis  during  the  preceding  (three 
months]. 

(b)  Based  on  that  review,  the  carrier 
shall  increase  the  scheduled  elapsed 
time  for  each  flight  that  had  an  on-time 
performance  factor  of  less  than  [75] 
percent  during  the  preceding  [three 
months],  by  the  [average,  median] 
number  of  minutes  the  flight  was  late 
during  that  period;  i.e..  (the  preceding 
three  months]  in  schedule  submittals  to 
CRS's  and  the  OAG. 

(c)  The  schedule  adjustment  shall  be 
completed  by  [the  end  of  the  month]  in 
which  the  corresponding  schedule 
review  is  made. 

Pan  234 Airline  rating. 

Based  on  information  provided 

pursuant  to  section  234 (addressing 

market  information]  each  U.S.  air  carrier 
receives  an  airline  service  rating 
quarterly. 

(a)  The  rating  is  based  on  arrival 
delay,  departure  delay  and 
misconnection  information.  The  weight 
assigned  to  each  factor  is:  40  percent  for 
arrival  delay;  30  percent  for  departure 
delay  and  30  percent  for 
misconnections. 

(b)  Carriers  are  required  to  submit  the 
quarteriy  data  within  15  days  after  the 
last  day  of  each  quarter.  The  rating  is 
released  60  days  after  the  close  of  the 
fiscal  quarter. 

(c)  Carriers  are  provided  notification 
of  the  rating  within  15  days  of  the 
submission  date  and  have  7  days  to 
request  an  informal  discussion  to 
discuss  the  potential  errors  in  the  basis 
for  the  proposed  rating.  Carriers  that 
requested  and  had  an  informal  meeting 
are  then  notified  of  the  final  rating 
decision  within  10  days  of  the  informal 
meeting.  This  notification  constitutes  the 
Department's  final  determination. 

Questions  on  Scheduling  Disclosure 
Options 

Note:  For  each  of  the  questions  below, 
commenters  should  provide  the  basis  for 
any  response,  and  any  studies,  reports 
or  data  to  support  the  responses. 

1.  Safety:  Any  regulation  considered 
by  the  Department  must  be  evaluated  in 
terms  of  the  impact  on  safety.  The 
Department  does  not  consider  a  rule 
that  would  cause  carriers  to  place  a 
higher  value  on  on-time  performance 
than  on  safety  of  operations  to  be 
beneficial.  Commenters  therefore  should 
address  whether,  and  specifically  how, 
any  of  the  four  disclosure  regulations 
described  above  affect  airline 
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operations  in  a  way  that  would  impinge 
on  safety.  For  example,  would  such  a 
rule  put  undue  pressure  on  airline 
personnel  to  keep  aircraft  in  service  and 
meet  flight  schedules?  How  would  such 
a  rule  affect  compliance  with  FAA 
maintenance  schedules  and 
requirements?  If  an  adverse  impact  is 
possible,  how  could  such  an  effect  be 
avoided? 

2.  Type  of  data:  What  type  of  flight 
performance  and  cancellation  data 
should  be  required  to  be  reported? 
Should  carriers  submit  data  by 
individual  flight  or  should  carriers 
aggregate  the  data  in  some  form?  If 
aggregated,  should  each  submitting 
airline  aggregate  it  by  hub.  by  city-pair 
market,  or  systemwide?  If  hubs,  how 
should  hubs  be  defined?  If  data  is  to  be 
flight-specific,  should  each  submitting 
airline  be  required  to  indicate  the  actual 
and  the  scheduled  arrival  and  departure 
times  for  each  flight?  Or  simply  indicate 
how  many  times  each  flight  was 
cancelled  or  failed  to  operate  "on  time" 
(e.g.,  15  minutes  or  more  later  than  the 
scheduled  arrival  time)?  Are  late 
departure  times,  as  compared  to  late 
arrival  times,  a  relevant  benchmark  for 
lateness?  What  percentage  level  of  late 
flights  is  appropriate  to  use  in  deFining 
"frequently  late  flights"? 

3.  Scope  of  data  (markets):  If  flight  or 
city-pair  data  is  required,  should  the 
data  be  required  for  all  markets  or 
sh6uld  it  be  limited  to  certain  markets? 
For  example,  should  it  be  limited  to 
domestic  markets  (or  domestic  flights) — 
to  the  largest  markets  (e.g..  the  top  200 
city-pair  markets) — to  flights  operated 
by  a  carrier,  or  city  pairs  served  from, 
its  hubs — to  the  hub  airports  of  each 
carrier? 

4.  Explanatory  detail:  Should  carriers 
also  be  required  or  permitted  to  provide 
a  breakdown  of  reasons  for  delayed  and 
cancelled  flights?  Should  carriers  be 
required  to  identify  the  causes  of 
specific  delayed  flights?  Why?  If  so. 
what  categories  should  be  used,  based 
on  what  definition,  and  with  what,  if 
any  verification  requirement?  Should 
only  non-routine  occurrences  be 
reported?  Is  a  definition  of  non-routine 
needed?  If  so,  please  provide  specific 
language. 

5.  Airlines:  Should  all  scheduled  U.S. 
passenger  airlines  be  required  to  report 
the  data?  Or  should  small  air  carriers  or 
commuter  airlines  be  excluded  from  the 
requirement?  Why?  Are  there 
alternative  ways  to  gather  and 
disseminate  data  that  would  have  less 
impact  on  small  or  commuter  airlines? 
What  are  they  and  how  would  they 
help?  In  addition,  are  passengers  on 
small  airlines  more  or  less  affected  by 
unrealistic  scheduling?  What  are  the 


benefits  that  each  of  the  alternatives 
could  have  for  the  earners? 

6.  fUiportinn  deadline:  How  soon  after 
the  end  of  the  month  should  earner 
reports  be  required  to  he  submitted  to 
DOT?  10  days?  15  days?  iO  days?  Why? 

7.  Dissemination  of  data  to  the  public: 
How  should  DOT  or  a  third  party 
disseminate  the  data  to  the  public?  If  the 
data  is  voluminous  (e.g.,  flight-specific 
rather  than  aggregated  by  earner  and  by 
hub),  how  can  it  be  summarized  most 
usefully?  For  summarization  purposes, 
what  standard  of  lateness  should  be 
used  to  measure  the  number  of  delayed 
flights  (e.g.,  15  minutes  late  in  arrival 
time)?  Should  the  nunil>er  or  rale  of 
delays  be  summanz*>d  by  earner?  Why? 
By  carrier  and  city  pair  m«irkef?  By 
listing  the  most  frequently  delayed  and 
cancelled  flights?  Why?  Should  mort 
detailed  data  be  made  available  through 
the  National  Technical  Information 
Service  or  the  Government  Printing 
Office  for  a  fee?  Why? 

8.  Consumer  benefits:  What  benefits 
would  flight  performance  and 
cancellation  information  provide  to  the 
travelling  public?  How  could  the  value 
of  these  benefits  be  quantified?  What 
level  of  detail  of  data  would  bt-  optimum 
for  use  by  consumers?  To  what  extent 
would  flight  performance  information 
affect  consumer  choice  as  between 
airlines  and  as  between  different  flight 
times?  Would  the  consumer  benefits  be 
similar  if  the  information  were  disclosed 
in  a  highly  aggregated  form — e.g..  carrier 
data  aggregated  by  hub  or  systemwide — 
as  compared  to  flight-specific  data? 
Would  aggregated  data  provide  a  valid 
or  meaningful  basis  for  consumers  to 
select  flights  or  airlines  on  which  to  fly? 
How  would  cost  be  affected  by 
aggregation  of  data  or  choice  of  markets 
to  be  included?  Would  city  pair  or  flight 
data  for  carriers"  entire  systems  be  more 
costly  to  produce  than  data  for  a  limited 
group  of  markets? 

9.  Costs  of  reporting:  How  costly 
would  it  be  for  earners  to  report  flight 
performance  and  cancellation  data  to 
DOT?  Would  certain  types  of  airlines 
bear  a  disproportionate  cost  in 
submitting  the  data  to  DOT  compared  to 
other  types  of  airlines? 

10.  Impact  on  competition:  What  kind 
of  impact,  if  any.  would  the 
dissemination  of  flight  delay  and 
cancellation  information  have  on  the 
nature  of  competition  in  the  airline 
industry?  Would  it  generate  increased 
competition  on  the  basis  of  service 
quality?  Would  the  choice  of  different 
disclosure  requirements  lead  to  different 
effects  on  quality  of  service 
competition?  Would  it  lead  to  reduced 
low-fare  competition?  Are  there  ways  to 
gather  and  disseminate  the  data  that 


would  lessen  the  impact?  What  are  they 
and  how  would  they  help? 

In  addition  to  the  questions  posed 
above  concerning  the  safety 
implteations  of  any  proposed  rule  and 
the  types  of  information  to  be  provided, 
commenters  should  address  the 
following  questions: 

11.  What  types  of  information  should 
be  relied  upon  to  develop  a  carrier 
rating?  Should  it  include  factors  other 
than  arrival  and  departure  delays,  and 
miBConnections?  Why? 

12.  What  competitive  effect  would 
such  a  rating  have?  Would  a  rating  have 
less  of  an  adverse  competitive  effect 
than  other  alternatives  being  proposed 
here?  Why? 

13.  What  weight  should  the 
Department  accord  each  of  the  factors 
relied  upon?  For  example,  the 
Department  could  weight  the  rating  so 
that  arrival  displays  accounted  for  40 
percent  of  the  rating,  departure  delays 
30  percent  and  misconnections  30 
percent?  Please  explain  the  value  of  the 
various  weights. 

14.  Qriestions  concerning  the 
definitions  of  arrival  and  departure 
delays,  and  misconnections  are 
addressed  elsewhere.  Commenters 
should  address  the  need  for  such 
definitions  under  this  proposal  too. 

15  How  would  the  Department  rale  a 
carrier  that  did  not  rely  on  a  hub  and 
spoke  operation?  Would  such  a  rating, 
particularly  with  a  weighting  factor 
based  on  miscomiections,  be  of  use  to 
passengers  that  rely  primarily  on  point 
to  point  flights? 

16.  How  often  should  such  a  rating  be 
provided?  Quarterly?  Monthly? 
Annually?  For  what  time  period  should 
ratings  apply? 

17.  Should  separate  categories  be 
established  for  different  size  carriers 
i.e.,  regional  earners  and  large  carriers? 
Should  ratings  be  established  for 
regional  carriers? 

18.  Should  the  ratings  be  in  broad 
general  categories,  eg.,  "A",  "B  '  etc..  or 
more  detailed,  such  as  a  0-100  scale? 
Why? 

2.  Performance  Standard 

DOT  is  considering  two  types  of 
regulation  that  would  establish  an 
airline  scheduling  performance  standard 
for  determining  when  failure  to  meet 
schedules  would  be  considered  unfair  or 
deceptive  under  section  411  of  the 
Federal  Aviation  Act.  Both  use  the 
format  of  the  Board's  elapsed  time 
performance  standard.  One  performance 
standard  would  be  based  on  elapsed 
flight  time,  and  one  would  be  based  on 
arrival  time. 
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Under  the  Department's  current 
authority  (14  CFR  399.81).  we  have  the 
ability  to  take  enforcement  action 
against  individual  carriers  for 
unrealistic  scheduling  practices  and  in 
fact,  as  noted  earlier,  investigations  are 
now  under  way  for  a  number  of  airports. 
The  alternative  considered  here  goes 
beyond  the  individual  enforcement 
approach  in  that  it  would  set  a  standard 
for  carriers,  rather  than  establishing 
such  a  standard  on  a  case-by-case  basis. 

(a)  Elapsed  time  standard.  This 
proposed  rule  would  require  a  carrier  to 
design  all  published  schedules  so  that 
the  carrier  could  complete  a  minimum  of 
75  percent  of  flights  operated  with  an 
elapsed  time  of  more  than  15  minutes 
longer  than  scheduled  elapsed  time.  The 
rule  would  also  require  carriers  to 
actually  complete  at  least  75  percent  of 
flights  in  accordance  with  this  standard 
in  any  three-month  period.  It  would 
define  the  failure  to  do  so  as  a  violation 
of  the  rule,  unless  the  carrier  shows  that 
the  failure  to  do  so  was  due  to 
circumstances  beyond  its  control  that 
could  not  have  been  reasonably 
foreseen.  Regularly  recurring  weather, 
air  traffic  control  equipment,  or  airport 
congestion  problems  would  not  be 
considered  as  reasonably  unforeseeable. 
Commenters  are  invited  to  propose  and 
discuss  alternative  elements. 

(b)  Arrival-time  standard.  This  rule 
would  require  a  carrier  to  design  all 
published  schedules  so  that  the  carrier 
could  reasonably  expect  to  complete 
each  nonstop  flight  segment  not  later 
than  15  minutes  after  scheduled  arrival 
time  at  least  75  percent  of  the  time.  The 
rule  would  also  require  each  carrier  to 
meet  this  standard  for  at  least  75 
percent  of  the  flight  segments  actually 
operated  over  a  three-month  period.  A 
failure  to  meet  the  75  percent 
performance  standard  would  be  a 
violation  of  the  rule  unless  the  carrier 
showed  that  the  failure  was  due  to 
circumstances  beyond  its  control  that 
could  not  reasonably  be  foreseen.  The 
second  proposed  rule  is  identical  to  the 
first  except  that  the  standard  is  based 
on  arrival  time  rather  than  elapsed  time. 
The  Department  is  willing  to  consider 
whether  this  difference  justifies 
differences  in  other  elements.  A 
variation  of  this  option  could  be  based 
on  departure  time. 

The  proposed  rulemaking  language  in 
the  following  two  sections  reflects  both 
performance  standard  options.  The 
alternatives  are  identified  and 
changeable  elements  are  marked  in 
brackets. 

§  234 —     Realistic  scheduling  requirement 

(a)  For  each  flight  scheduled  by  a 
carrier,  all  flight  schedules  published  for 


the  guidance  of  the  travelling  public 
shall  be  designed  so  as  to  enable  each 
air  carrier  subject  to  this  part  to  safely 
perform  (in  accordance  with  all 
applicable  legal  requirements  of  the 
Federal  Government),  at  least  [75] 
percent  of  all  flights  actually  operated 
with  elapsed  times  [arrival  times]  not 
greater  than  [15]  minutes  longer  [later] 
than  scheduled  elapsed  [arrival]  times 
during  any  [three-month  period]. 

(b)  Each  carrier  subject  to  this  part 
shall  perform  a  minimum  of  [75]  percent 
of  flights  actually  operated  on-time  as 
scheduled  pursuant  to  each  such 
scheduled  flight  during  any  [three- 
month]  period.  Flights  delayed  due  to  a 
maintenance  problem  will  be  excluded 
in  determining  compliance  with  this 
provision. 

§  234._     Violations. 

The  failure  of  a  carrier  to  achieve  the 
on-time  performance  requirements  of 
paragraph  (b)  shall  constitute  a  violation 
of  this  part  and  section  411  of  the  Act. 
unless  the  carrier  shows  that  its 
performance  was  due  to  conditions 
which  are  not  subject  to  its  control  and 
also  could  not  have  been  anticipated  in 
the  exercise  of  reasonable  prudence. 
[Normal  seasonal  variations  in  weather 
conditions  and  time-of-day  fluctuations 
in  air  traffic  control  facility  workload 
must  be  anticipated  by  carriers.] 

(Selection  of  either  option  for  a 
performance  standard  would  require  a 
conforming  change  to  14  CFR  399.81.) 

Questions 

DOT  requests  comments  and 
information  on  the  specific  form  that  an 
enforcement  regulation  should  take. 
Below  are  the  kinds  of  information  and 
comments  that  DOT  seeks. 

19.  Safety:  Any  regulation  considered 
by  the  Department  must  be  evaluated  in 
terms  of  the  impact  on  safety.  The 
Department  does  not  consider  a  rule 
that  would  cause  carriers  to  place  a 
higher  value  on  on-time  performance 
than  on  safety  of  operations  to  be 
beneficial.  Commenters  therefore  should 
address  whether,  and  specifically  how, 

a  performance  standard  regulation 
affect  airline  operations  in  a  way  that 
would  impinge  on  safety.  For  example, 
would  such  a  rule  put  undue  pressure  on 
airline  personnel  to  keep  aircraft  in 
service  and  meet  flight  schedules?  How 
would  such  a  rule  affect  compliance 
with  FAA  maintenance  schedules  and 
requirements?  If  an  adverse  impact  is 
possible,  how  could  such  an  effect  be 
avoided? 

20.  The  benchmark:  Should  a 
performance  standard  be  based  on 
actual  flight  operations  conforming  to 
elapsed  time,  arrival  time,  or  some  other 


benchmark?  Should  the  level  of 
conformity  be  75  percent  or  some  other 
amount?  Should  the  standard  apply  to 
flights  individually  [that  is.  by  flight 
number)  or  to  some  higher  level  of 
aggregation  (e.g..  all  flights  within  a  city- 
pair  market,  all  flights  from  or  to  a 
particular  hub,  or  each  carrier's  entire 
system)?  How  should  a  late  flight  be 
defined?  What  time  frame  should  be 
established  for  the  standard  (e.g.,  each 
month?  quarterly?  annually?) 

21.  Enforcement  with  or  without 
disclosure:  If  a  disclosure  requirement  is 
established,  is  a  performance  standard 
also  necessary?  Or  should  a 
performance  standard  be  established 
without  an  ongoing  reporting 
requirement? 

22.  Airlines:  Should  a  performance 
standard  apply  to  all  airlines? 

23.  Domestic  vs.  international  flights: 
Should  the  standard  apply  only  to  flights 
by  U.S.  airlines  within  the  U.S.? 

24.  Extenuating  circumstances:  Should 
extenuating  circumstances  be  taken  into 
consideration  in  the  rule  (e.g.,  delays 
caused  by  circumstances  outside  the 
control  of,  and  unpredictable  by  the 
airline  would  not  be  counted)?  If  so. 
what  categories  should  be  used,  based 
on  what  defintion,  and  with  what,  if  any, 
verification? 

25.  Consumer  benefits:  What  benefits 
would  a  performance  standard  provide 
to  the  travelling  public?  How  could  the 
value  of  these  benefits  be  quantified? 

26.  Costs:  What  costs  would  airlines 
incur  in  complying  with  a  performance 
standard?  Would  certain  types  of 
airlines  bear  a  disproportionate  cost 
compared  to  other  types  of  airlines? 
What  costs  would  result  from  an 
enforcement  action?  e.g.,  lost  revenues 
or  additional  advertising  costs? 

27.  Impact  on  competition:  What  kind 
of  impact,  if  any,  would  a  performance 
standard  have  on  the  nature  of 
competition  in  the  airline  industry? 
Would  it  generate  increased  competition 
on  the  basis  of  service  quality?  Would  it 
lead  to  reduced  low-fare  competition? 

3.  CRS  Display  Regulation 

DOT  is  examining  four  types  of 
approaches  to  regulating  airline  CRS's. 
Three  of  these  options  would  require 
that  vendors  have  access  to  on-time 
arrival  information  of  one  kind  or 
another.  If  we  adopt  independent 
reporting  requirements,  the  data  would 
likely  be  available  to  CRS  owners  and  it 
would  be  unnecessary  to  report 
separately  to  vendors.  The  specific 
proposals  are  drafted  as  if  this  were  the 
case.  If  DOT  adopts  one  of  the  first  three 
approaches  to  CRS  displays  without 
adopting  independent  reporting 


jSAjiAv-f.  vnoniaBt 


22054 Federal  Register  /  Vol.  52.  No.  Ill  /  Wednesday.  )une  10.  1987  /  Proposed  Rules 


requirements,  the  final  rule  would  have 
to  include  a  requii^ment  that  carriers 
report  appropriate  on-time  performance 
data  to  CRS  owners. 

a.  Require  CRS  vendors  to  identify 
consistently  late  flights  in  the  primary 
display  screen.  This  proposed  rule 
would  require  CRS  vendors  to  identify 
in  their  primary  schedule  and 
availability  displays,  all  flights  that  are 
frequently  late  or  cancelled.  A 
frequently  late  or  cancelled  flight  would 
be  defined  as  any  flight  which  had  more 
than  25  percent  of  scheduled  operations 
cancelled  or  arriving  more  than  15 
minutes  late  in  the  preceding  three 
months.  Vendors  would  be  required  to 
update  this  information  monthly.  The 
identification  could  be  accomplished  by 
placing  an  asterisk  or  other  symbol  by 
late  and  cancelled  flights,  so  that  CRS 
users  could  readily  determine  that  such 
marked  flights  were  frequently  late  or 
cancelled.  The  rule  would  also  specify 
that  operations  between  the  same  pair 
of  points  with  departure  times  that  were 
within  one-half  hour  of  each  other  from 
month  to  month  would  be  counted  as  the 
same  flight  for  purposes  of  the  rule.  This 
is  intended  to  assure  that  earners 
cannot  circumvent  the  rule  by  changing 
flight  numbers  or  making  minor 
adjustments  in  schedules. 

if  this  option  is  adopted.  14  CFR  255.4 
would  be  amended  by  adding  a  new 
paragraph  (e)  to  read  as  follows; 

(e)  (1)  On  the  basis  of  flight  service 
quality  information  provided  by  [the 
Department,  air  carriers)  each  month, 
system  vendors  shall  tag  frequently  late 
flights  and  flights  cancelled  more  than 
[five  times  per  month)  on  the  primary 
CRS  display  screens.  Flights  are 
considered  frequently  late  if  they  are 
more  than  |15)  minutes  late  more  than 
[25.  35,  50)  percent  of  the  time  over  [one 
month,  three  consecutive  months).  The 
tagging  must  be  applied  consistently  to 
all  carriers,  including  the  system  vendor, 
and  to  all  markets. 

(2)  Any  flight  that  is  scheduled  to 
depart  within  one-half  hour  of  a  flight 
operated  in  the  same  direction  between 
the  same  pair  of  points  during  the 
previous  [one  month,  three  consecutive 
months)  shall  be  considered  the  same 
flight  for  the  purposes  of  this  section, 
even  if  the  flight  number  or  arrival  or 
departure  time  has  changed. 

(3)  Vendors  shall  update  their  display 
of  frequently  late  and  cancelled  flights 
not  later  than  the  first  day  of  each 
month  based  on  data  received  the 
previous  month. 

b.  Require  CRS  vendors  to  display 
flight  schedule  reliability  data  in 
secondary  displays.  The  proposed  rule 
would  require  each  CRS  owner  to 


construct  an  information  di.splay  that 
would  provide  the  following  informution 
for  each  nonstop  flifiht  st'gment  in  a  city- 
pair:  current  flight  number,  carrier  or 
carrier  designator  code:  numb«T  of 
operations  scheduled  in  previous  month; 
number  or  percent  of  operations 
completed;  number  or  percent  of 
operations  cancelled;  and  number  or 
percent  of  operations  arriving  more  than 
15  minutes  after  scheduled  arrival  time. 
The  vendor  would  be  r«>quired  to  update 
the  display  monthly  based  on  the  results 
of  the  previous  month's  operations.  This 
approach  would  provide  more  complete 
information  to  the  travel  agent  on 
delays.  However,  the  travel  agent  would 
be  required  to  view  supplemental 
screens  to  obtain  the  additional 
information. 

If  this  option  is  adopted.  14  CFR  255.4 
would  be  amended  by  adding  a  new 
paragraph  (e)  as  follows: 

(e)(1)  On  the  basis  of  flight 
information  provided  by  [the 
Department,  air  carriers),  system 
vendors  shall,  for  each  flight  listed  in 
their  primary  schedule  and  availability 
displays,  show  the  following  flight 
performance  information  in  their 
systems  on  a  separate  screen: 

[(i)  Carrier  or  designator  code  as 
defined  in  14  CFR  §  256.3. 

(ii)  Current  flight  number. 

(iii)  Number  of  operations  scheduled 
in  previous  month. 

(iv)  Number  or  percent  of  operations 
cancelled  during  previous  month. 

(v)  Number  or  percent  of  operations 
[arriving  or  departing)  more  than  [15] 
minutes  after  scheduled  [arrival  or 
departure)  time.) 

c.  Require  CRS  vendors  to  assign  a 
penalty  factor  to  frequently  late  flights. 
This  proposal  would  require  CRS 
vendors  to  alter  their  algorithms  by 
adding  60  minutes  to  the  scheduled 
elapsed  time  of  frequently  late  or 
cancelled  flights  when  establishing  the 
ranking  of  flights  for  primary 
availability  and  schedule  displays.  A 
frequently  late  or  cancelled  flight  would 
be  defined  as  in  proposal  3(a),  above. 
CRS  owners  would  be  required  to 
review  this  penalty  program  monthly 
based  on  data  from  the  previous  month, 
and  to  make  appropriate  adjustments. 
Thus,  if  the  on-time  performance  of  a 
penalized  flight  improved  to  a  specified 
percentage,  for  example,  less  than  25 
percent  late  or  cancelled,  the  vendor 
would  be  expected  to  eliminate  the 
penalty.  It  is  our  understanding  that 
under  current  CRS  operating  methods,  a 
60  minute  increase  in  the  elapsed  time  of 
a  nonstop  flight  segment  would  also 
result  in  a  60  minute  increase  in  the 
elapsed  time  of  all  connections  that 


include  that  nonstop  flight  segment. 
Since  a  delay  on  one  leg  of  a  connection 
could  cause  a  delayed  arrival  or  missed 
connection,  we  have  no  objection  if  this 
effect  also  applies  to  connections 
involving  penalized  flight  segments.  We 
have  proposed  a  uniform  penalty  of  60 
minutes.  A  greater  or  lesser  penalty  may 
be  appropriate:  an  alternative  would  be 
to  penalize  each  late  flight  by  the 
average  number  of  minutes  it  was  late  in 
the  previous  three  months. 

If  the  Department  adopts  this  option. 
14  CFR  255.4  would  be  amended  to  add 
a  new  paragraph  (e)  as  follows: 

(e)  (1)  Based  on  data  [supplied  by  the 
Department,  air  carriers)  each  month, 
system  vendors  shall,  in  ordering  flights 
for  the  primary  schedule  and 
availability  displays,  add  60  minutes  to 
the  scheduled  elapsed  time  of  frequently 
late  flights  and  flights  cancelled  more 
than  [five)  times  per  (month).  The 
penalty  factor  must  be  applied 
consistently  to  all  carriers,  including  the 
system  vendor,  and  to  all  markets. 

(2)  Flights  are  considered  frequently 
late  if  they  are  more  than  (15)  minutes 
late  more  than  [25)  percent  of  the  time 
over  [one  month,  three  consecutive 
months).  Any  flight  that  is  scheduled  to 
depart  with  one-half  hour  of  a  flight 
operated  between  the  same  pair  of 
points  in  the  same  direction  during  the 
previous  (month,  three  months)  shall  be 
considered  the  same  flight  for  the 
purposes  of  this  section,  even  if  the 
flight  number  or  arrival  or  departure 
time  has  changed. 

(3)  System  vendors  shall  adjust  the 
penalty  factors  required  above  not  later 
than  the  first  day  of  the  month  after 
flight  delay  information  is  received. 

d.  Require  CRS  vendors  to  modify 
flight  ranking  algorithms,  so  as  to 
reduce  incentives  for  carriers  to 
schedule  unrealisttcally.  The  proposed 
rule  would  require  CRS  vendors  to 
modify  their  display  algorithms  so  that 
differences  in  elapsed  time  of  less  than 
30  minutes  between  two  flights  would 
not  affect  the  relative  ranking  of  those 
flights  as  against  each  other,  in  addition, 
the  proposed  rule  would  require  CRS 
owners  to  eliminate  penalties  for 
displacement  from  requested  departure 
time  as  a  ranking  factor  for  all  flights 
departing  within  30  minutes  before  and 
30  minutes  after  the  departure  specified 
in  a  booking  inquiry. 

If  the  Department  adopts  this  option, 
14  CFR  255.4  would  be  amended  by 
adding  a  new  paragraph  (e)  as  follows: 

(e)  In  ordering  flights  in  their  primary 
schedule  and  availability  displays, 
system  vendors  shall  not  use  an 
algorithm  that  assigns  any  weight  to 
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differences  in  scheduled  elapsed  time 
between  flights  of  less  than  30  minutes. 
In  addition,  the  system  vendor  shall 
employ  an  algorithm  that  assigns  no 
weight  to  displacement  from  requested 
departure  time  for  flights  scheduled  to 
depart  within  30  minutes  before  and  30 
minutes  after  the  requested  departure 
time. 

Questions 

DOT  requests  comments  and 
information  on  the  specific  form  that  a 
CRS  regulation  should  take.  Below  are 
the  kinds  of  information  and  comments 
that  DOT  seeks. 

2a  Safety:  Any  regulation  considered 
by  the  Department  must  be  evaluated  in 
termqfof  the  impact  on  safety.  The 
Department  does  not  consider  a  rule 
that  would  cause  carriers  to  place  a 
higher  value  on  on-time  performance 
than  on  safety  of  operations  to  be 
beneficial.  Commenters  therefore  should 
address  whether,  and  specifically  how, 
any  of  the  four  CRS  display  regulations 
described  above  affect  airline 
operations  in  a  way  that  would  impinge 
on  safety.  For  example,  would  such  a 
rule  put  undue  pressure  on  airline 
personnel  to  keep  aircrHft  in  service  and 
meet  flight  schedules?  How  would  such 
a  rule  affect  compliance  with  FAA 
maintenance  schedules  and 
requirements?  If  an  adverse  impact  is 
possible,  how  could  such  an  effect  be 
avoided? 

29.  Need  for  Delay  Information  in 
CRS's:  Is  there  a  need  for  travel  agents 
and  consumers  to  have  Federally- 
required  CRS  flight  information  relating 
to  delays  and  cancellations?  If  so,  which 
of  the  CRS  regulations  listed  above  best 
meet  this  need?  If  information  is  needed, 
commenters  should  address  specifically 
what  types  of  information  would  be 
most  useful  to  consumers  and  to  travel 
agents. 

30.  Airlines  and  Flights  Affected: 
Should  a  CRS  regulation  apply  to  all 
airlines  or  should  certain  airlines  be 
exempt?  Should  a  CRS  regulation  apply 
to  all  flights  or  should  certain  flights 
(e.g.,  international)  be  exempt? 

31.  Timing:  If  airlines  must  submit 
certain  information  to  CRS  vendors  and 
CRS  vendors  must  incorporate  that 
information  into  CRS  displays,  what 
deadlines  for  submission  and 
incorporation  are  feasible  and 
appropriate? 

32.  Criteria  for  Designating  a  Flight  as 
Frequently  Late  or  Cancelled:  What 
criteria  should  be  used  to  designate  a 
flight  as  late  or  cancelled  in  a  CRS 
display? 

33.  CRS  Algorithms:  How  much  of  a 
penalty  factor  should  be  incorporated 
into  CRS  algorithms  for  frequently  late 


or  cancelled  flights?  Alternatively, 
should  the  CRS's  algonthm  weights  for 
"elapsed  time"  and  "displacement  time" 
be  modified  to  ignore  minor  differences 
in  time — or  be  set  at  a  maximum  weight 
of  35%  each — or  some  other  maximum 
amount? 

34,  Costs:  What  would  be  the  costs  to 
airlines  and  to  CRS  vendors  of  requiring 
the  display  of  delay  and  cancellation 
information  in  CRS's  or  of  changing  the 
algorithm?  We  expect  that  different 
alternatives  would  impose  different 
costs  on  vendors  and  other  carriers.  In 
addition,  since  travel  agents  and 
reservations  agents  will  need  to  take 
additional  time  to  review  the 
information  and  discuss  it  with 
consumers,  the  personnel  costs  for  the 
reservations  process  will  be  increased. 
What  are  those  costs?  Would  CRS 
vendors  pass  their  increased  costs  on  to 
the  participant  airlines  and.  if  so,  how? 
Would  costs  also  be  passed  on  to 
consumers  and.  if  so,  how? 

35.  Benefits:  What  benefits  would 
consumers  realize  from  the  display  of 
delay  and  cancellation  information  in 
CRS's?  Two  types  of  benefits  appear  to 
be  obtainable  with  a  CRS  display 
regulation.  One  involves  the  benefits  of 
providing  consumers  with  service 
quality  information  at  the  point  of  sale 
that  will  facilitate  quality  competition 
and  assist  the  delay  conscious  consumer 
in  selection  of  flights.  The  second 
involves  the  benefits  of  reducing  CRS- 
induced  incentives  to  schedule 
unrealistically.  How  will  the  choice  of  a 
rule  affect  the  attainment  of  each  type  of 
benefit?  Are  there  any  other  benefits 
from  the  rule?  How  could  the  value  of 
these  benefits  be  estimated? 

36.  CRS  Regulation  with  or  without 
Disclosure  and  Enforcement  Regulation: 
Should  a  CRS  regulation  be  issued  in 
conjunction  with  a  disclosure  and/or 
enforcement  regulation?  Or  would  some 
form  of  CRS  regulation  be  adequate  and 
appropriate  without  a  requirement  for 
disclosure  or  a  performance  standard? 

37,  Impact  on  competition:  What  kind 
of  impact,  if  any,  would  a  CRS 
regulation  have  on  the  nature  of 
competition  in  the  airline  industry? 
Would  it  generate  increased  competition 
on  the  basis  of  ser\-ice  quality?  Would  it 
lead  to  a  reduction  in  lowfare 
competition? 

III.  Other  Ser\-ice  Quality  Indicators 

In  addition  to  on-time  operations  and 
flight  cancellations,  various  airline 
pleadings  and  legislative  proposals  have 
suggested  other  consumer  service 
factors  that  may  warrant  a  disclosure 
regulation.  These  address  airline 
performance  in  such  areas  as  delays  in 
carrier  telephone  reser\'ation  response 


times,  lost  or  misdirected  baggage, 
denied  boardings,  misconnections  and 
cabin  amenities.  These  suggestions  are 
premised  on  the  notion  that  the  absence 
of  useful  information  about  the  relative 
quality-of-service  performance  of 
competing  airlines  reduces  the  ability  of 
consumers  to  make  intelligent  choices 
and  provides  few  incentives  for  air 
carriers  to  provide  the  best  service. 
Proponents  contend  that  providing 
consumers  with  information  on  various 
quality-of-service  attributes  would  place 
maximum  reliance  on  competitive 
market  forces  to  correct  airline  service 
quality  problems. 

Consumers  also  have  expressed 
concerns  about  airline  practices  in 
selling  discount  fares.  They  complain 
that  advertised  fares  are  often 
unavailable  and  have  suggested  that  the 
Department  establish  standards  for 
regulating  these  practices. 

A.  Carrier  Proposals  for  Service  Quality 
Disclosure 

Continental  Petition:  Continental's 
petition  would  require  air  carriers  to 
submit  monthly  data  on  the  percentage 
of  telephone  calls  (to  make  resei^ations) 
systemwide  that  are  answered  within  20 
seconds  or  less  and  the  average  number 
of  seconds  taken  to  answer  all  calls. 
Carriers  also  would  be  required  to 
report  data  on  the  number  of  customers 
whose  baggage  is  properly  handled  per 
1,000  passengers  enplaned  system  wide 
and  for  each  hub. 

United  Answers:  In  its  answers  to 
Continental's  petition.  United  opposed 
the  proposed  tequirement  that  air 
carriers  submit  telephone  reaction  time 
data  because  it  is  unreliable  and 
irrelevant;  the  averages  would  be  a  poor 
measure  of  air  carriers'  ability  to  serve 
the  public  because  they  can  be 
manipulated  and  do  not  account  for  the 
differing  capacities  of  carriers' 
communications  systems.  In  addition. 
United  noted  that  carriers  have  a 
tremendous  economic  incentive  to 
provide  a  quick  reaction  time  to  obtain 
more  bookings.  United  believes  that  the 
utility  of  these  classes  of  information  for 
passengers  is  low  United  opposed  the 
proposal  to  require  submission  of 
baggage  handling  data  because  it  is  not 
fairly  comparable  between  carriers 
providing  high  levels  of  service  and 
those  providing  no-frills  service,  and  can 
mislead  the  public.  In  addition.  United 
viewed  information  on  misconnections 
and  cabin  facilities  as  not  useful  to 
consumers. 

Delta  Answer  Delta  filed  an  answer 
to  Continental's  petition  that  opposed 
the  proposed  requirement  for 
submission  of  data  on  telephone 
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reaction  time.  It  supported  the  proposal 
that  the  Department  require  submission 
of  data  on  baggage  handling  if  such  data 
can  be  Hied  and  compared  on  a  uniform 
basis. 

TWA  Answer:  TWA  agrees  with 
requiring  some  performance  reports  if 
crafted  to  give  only  the  most  useful 
information  to  consumers.  It  favors 
reinstitution  of  the  old  Part  234,  but 
expanded  to  include  the  top  300 
markets,  and  prefers  Unites's  approach 
to  reporting  cancellations.  TWA 
opposed  requiring  disclosure  of 
information  on  telephone  reservation 
response  time  and  discount  fare 
availability.  TWA  noted  that  consumers 
could  rely  on  DOT's  publication  of 
consumer  complaints  for  baggage 
handling  information. 

American  Petition:  American 
proposed  that  air  carriers  (exclusive  of 
commuter  carriers)  would  file  monthly 
service  quality  data  in  standard  format 
(old  CAB  Form  438)  on  computer  tape, 
which  could  be  consolidated  and 
provided  to  consumers  by  the 
Department,  the  Airline  Tariff 
Publishing  Company  or  by  CRS  vendors 
through  comparative  service  quality 
screen  displays.  In  addition  to  the 
service  quality  factors  suggested  by 
Continental.  American  would  have 
carriers  include  on  the  tape  denied 
boarding  statistics  (involuntary 
bumpings  only);  data  on  misconnections. 
such  as  the  percentage  of  passengers 
that  failed  to  make  connecting  flights: 
amenities  provided  by  air  carriers  to 
compensate  passengers  for  delays  due 
to  misconnections;  and  cabin  amenities 
and  facilities,  such  as  storage  capacity 
for  carry-on  baggage,  seat  width  and 
number  of  bathrooms.  Telephone 
answering  time  data  also  would  include 
a  twelve  month  average. 

In  addition  to  these  proposals  a 
number  of  bills  are  currently  pending  in 
Congress  that  would  require  the 
Department  to  issue  service  quality 
reporting  regulations. 

The  Department  is  requesting 
comment  on  whether  consumers  view 
problems  with  quality  of  service  in  these 
areas  as  significant  enough  to  warrant 
regulatory  action;  what  service  elements 
are  most  important  and  whether  data  on 
any  of  these  areas  would  be  of  real  use 
to  consumers. 

The  Department  would  require 
carriers  to  report  monthly  to  the 
Department  on  various  quality  of  service 
factors  including  baggage  handling, 
telephone  reservations  answering 
response  time,  misconnections.  denied 
boarding,  and  cabin  amenities.  One  or 
more  of  the  following  five  sections  could 
be  adopted  if  the  Department  issues  a 
final  rule  in  this  area: 


§  234 R«««rvattons  answering  flm«. 

Each  carrier  shall  report,  on  a  monthly 
basis,  for  the  previous  month  and  for  the 
previous  12  month  period,  the 
percentage  of  all  telephone  calls  to  its 
reservations  department  actually 
answered  by  a  reservations  agent  within 
20  seconds,  and  the  average  number  of 
seconds,  rounded  to  the  nearest  1/lOth, 
required  for  each  call  to  be  answered  by 
a  reservations  agent. 

§  234. D«nl*d  t>oardlng  stattctlcs. 

Every  earner  shall  report,  on  a 
monthly  basis,  the  information  specified 
in  Form  251.  The  reporting  basis  shall  be 
all  flights  originating  or  terminating  at, 
or  serving,  a  point  within  the  U.S.  "Total 
Boardings"  as  used  in  the  report  shall 
include  only  passengers  on  flights  for 
which  confirmed  reservations  are 
offered.  No  reports  need  be  filed  for 
inbound  international  flights  on  which 
the  protectons  of  Part  250  do  not  apply. 

(If  S  234.10  is  adopted,  conforming 
amendments  to  S  250.10  of  the 
Department's  Regulations.  14  CFR 
250.10.  and  to  Form  251  would  be  made.) 

S  234. Baggage  handling  ttatiattca. 

[For  each  flight  segnn-nt  operated), 
each  carrier  shall  report,  on  a  monthly 
basis,  the  total  number  of  checked  bags 
lost  or  involuntarily  delayed,  the  total 
number  of  bags  checked,  and  the 
percentage  of  bags  neither  lost  nor 
involuntarily  delayed,  compared  to  total 
bags  checked. 

§  234, Miaconnacted  paaaangars. 

Each  carrier  shall  report,  on  a 
(monthly)  basis,  for  each  airport  at 
which  it  operates  more  than  |75]  daily 
departures,  the  number  of  passengers 
who  failed  to  make  their  intended  online 
connections  at  such  airport,  and  the 
total  number  of  passengers  who  made 
online  connections  at  such  airport. 

§  234. Cabin  configuration. 

Each  carrier  shall  report  by  aircraft 
type  the  amount  of  enclosed  cubic  feet 
of  space  available  for  stowage  of  carry- 
on  articles  that  meet  the  requirements  of 
FAR  25.787.  divided  by  the  number  of 
seats  available  for  sale  on  the  aircraft. 
Each  carrier  shall  also  report  the 
number  of  lavatories  on  each  aircraft 
type,  divided  by  the  number  of  seats 
available  for  sale.  Such  a  report  shall  be 
revised  whenever  the  number  of  seats 
on  each  aircraft  type  is  changed.  Each 
carrier  shall  also  describe  its  policies 
with  respect  to  acceptance  of  carry-on 
baggage. 

B.  Questions 

38.  Is  there  any  need  for  this  type  of 
disclosure?  Do  consumers  view  carrier 


performance  in  the  areas  covered  by  the 
proposed  reporting  requirements  as 
significant  elements  of  service  - 

competition?  What  elements  are  most 
important? 

39.  Should  particular  elements  be 
added  or  deleted?  What  criteria  or 
definitions  should  be  used  for  each 
element?  What  triggers  a  report?  What 
extenuating  circumstances  would  apply 
for  each  element? 

40.  Who  should  receive,  consolidate 
and  disseminate  this  information  to  the 
public?  The  Department?  Airline  Tariff 
Publishing  Co. /The  Official  Airline 
Guide?  CRS  vendors  on  a  separate 
display  screen?  What  criteria  should  be 
used  to  identify  poor  service  in  each 
area?  How  should  the  information  be 
consolidated  in  order  to  be  most  useful 
to  consumers?  By  flight?  In  the  aggregate 
(city-pair  market,  hub)?  How  should  the 
information  be  disseminated? 

41.  Is  comparative  data  needed  for 
each  element  for  effective  quality  of 
service  advertising  and  competition? 
How  can  quality  of  service  data  be 
meaningfully  compared  among  carriers 
given  their  different  standards  of  service 
and  equipment?  How  can  we  protect 
against  manipulation  of  the  data  by 
carriers  or  vendors?  What  level  of  detail 
of  information  is  necessary?  Could  a 
carrier  effectively  promote  its  own 
performance  in  these  areas? 

42.  Is  mandatory  reporting  the  most 
efficient  means  to  collect  comparative 
data  on  each  of  the  elements?  Could 
comparative  data  on  some  elements  be 
obtained  by  other  means? 

43.  Should  data  reports  on  quality  of 
service  elements  apply  to  all  air  carriers 
or  just  to  scheduled  passenger  airlines? 
If  small  carriers  are  covered  under  this 
option,  should  they  be  allowed  to  file 
information  on  hard  copy  if  they  have 
no  access  to  a  computer? 

44.  Will  more  detailed  regulations  on 
reporting  of  any  elements  be  required  to    * 
ensure  that  statistics  are  reported  in  a 
uniform  fashion,  so  that  the  information 

is  not  misleading  and  is  useful  to  the 
public?  What  would  be  the  costs  of 
mandatory  reporting  and  public 
dissemination? 

45.  What  would  be  the  costs  of 
disseminating  information  on  service 
quality  factors?  How  can  benefits  be 
quantified? 

46.  What  would  be  the  effect  in  terms 
of  increased  quality-of-service 
competition? 

C.  Discount  Fare  Marketing  Practices 

ACAP Petition:  ACAP  proposed  that 
the  Department  adopt  a  general  rule  that 
declares  that  it  shall  be  an  unfair  or 
deceptive  practice  for  any  air  carrier  to 


advertise  the  avaiiabiiity  of  seats  at  a 
specific  fare,  unless  the  carrier  offers  at 
least  ten  percent  of  the  total  number  of 
seats  available  in  a  particular  class  of 
service  on  a  given  flight,  or  ten  seats, 
whichever  is  greater,  or  it  specifically 
discloses  otherwise  in  its 
advertisements. 

American  Proposals:  In  its  answer  to 
ACAP's  petition.  American  agreed  that 
it  would  be  reasonable  to  require 
carriers  to  offer  not  less  than  10  percent 
of  their  weekly  seats  in  each  market  on 
any  particular  capacity  controlled  fare, 
but  does  not  support  a  direct,  flight-by- 
flight  intervention.  It  believes  that 
ACAP's  proposal  would  be 
tremendously  burdensome  and  of  little 
utility  to  consumers.  It  also  believes  that 
flight-by-flight  disclosure  of  fare 
availability  would  discourage  carriers 
from  offering  deeply  discounted  fares 
because  such  disclosure  would  give 
competitors  highly  sensitive 
information. 

In  its  petition.  American  agreed  that 
carriers  should  be  required  to  disclose 
the  proportion  of  total  available  seats 
offered  at  discount  fares  as  of  the  time 
discount  fares  become  unavailable,  i.e., 
at  the  advance  purchase  cutoff  date. 
This  would  minimize  disclosure  of 
competitively  sensitive  information. 
American  opposed  Continental's 
proposed  required  disclosure  of  demand 
levels,  because  it  would  not  give 
consumers  useful  information  on  fare 
availability  and  could  not  be  confirmed 
because  Continental's  proposal  did  not 
contain  a  reporting  requirement. 

Continental  Petition:  In  response  to 
the  ACAP  petition.  Continental  instead 
would  require  carriers  to  disclose  in 
their  advertisements  the  anticipated 
demand  levels  for  discount  fares  (low. 
moderate,  high)  per  market.  It  is  unclear 
whether  Continental  would  disclose 
absolute  demand  or  demand  relative  to 
supply  of  discount  seats. 

United  Answer:  United  opposed  any 
regulation  of  airline  advertising,  because 
discount  fares  constantly  change  and 
would  always  be  out  of  date,  and 
because  a  particular  carrier's  mix  of 
fares  and  its  management  of  seat 
inventory  are  confidential  and 
competitively  sensitive  information.  It 
believes  that  existing  laws  and 
regulations  are  a  much  more  effective 
weapon  to  use  against  bait  and  switch 
advertising. 

Delta  Answer:  Delta  opposes 
requiring  that  carriers  disclose  fare 
availability  in  advertising.  It  believes 
that  the  information  would  always  be 
out  of  date  and  that  existing  consumer 
laws  and  regulations  are  adequate  to 
address  advertising  problems. 


The  Department  proposes  to  require 
air  carriers  to  report  monthly  on  the 
availability  of  seats  offered  at  discount 
fares.  If  this  proposal  is  adopted,  the 
following  section  would  be  issued  in  a 
final  rule: 

§  234 Diacount  fara  aaat  avaUatrility. 

Each  carrier  shall  report,  on  a  monthly 
basis,  the  percentage  of  its  total  seats 
offered  at  capacity  controlled  discount 
fares  [for  each  flight  segment]  [operated 
in  the  previous  month].  The  percentage 
shall  be  calculated  as  follows: 

The  sum  of  (the  number  of  capacity 
controlled  passengers  carried  plus  the 
number  of  unsold  seats  remaining  when  the 
discount  fare  becomes  unavailable  due  to 
restrictions)  divided  by  the  total  number  of 
seats  offered  on  the  flight  segment. 

D.  Questions 

47.  Is  there  any  need  for  this  tjTje  of 
disclosure?  How  frequently  do  carriers 
advertise  fares  that  are  not  available? 

48.  If  disclosure  is  required,  should 
availability  be  expressed  as  a 
percentage?  Should  the  advertisement 
reflect  fare  availability  as  of  a  certain 
date?  Should  availability  be  expressed 
as  a  function  of  high  or  low  demand  per 
flight,  market,  hub  or  system?  What,  if 
any.  criteria  should  be  used? 

49.  In  view  of  the  constantly  changing 
nature  of  the  information,  is  putting  this 
information  on  a  CRS  display  the  only 
feasible  way  to  update  and  transmit 
correct  information  to  the  travelling 
public?  Would  it  be  misleading  if  not  in 
a  computerized  format? 

50.  Is  this  information  so  connected  to 
price  advertising  as  to  be  competitively 
sensitive?  What  would  be  the  effect  in 
terms  of  increased  fare  competition? 
What  other  competitive  impacts  is  the 
availability  of  this  information  likely  to 
have?  Would  a  required  minimum 
number  of  seats  advertised  at  a 
particular  fare  discourage  carriers  from 
offering  deep  discount  fares?  Would 
disclosure  of  historic  availability 
provide  useful  information  to  the  public? 
Would  it  avoid  alleged  problems  of 
reliability  and  competitive  sensitivity? 

51.  How  would  this  affect  small 
carriers?  What  would  be  the  costs  of 
requiring  disclosure  of  seat  availability 
in  advertising?  Are  there  any  costs 
associated  with  disseminating  this 
information?  What  benefits  would 
result?  How  can  they  be  quantified?  Do 
they  outweigh  the  costs? 

52.  If  there  is  a  serious  problem  in  this 
area,  should  the  Department  adopt 
ACAP's  proposal  and  set  minimum 
requirements  for  the  number  of  seats 
that  should  be  made  available  for 
discount  fares  on  each  flight?  What 
would  be  the  reference  point  for  a  ten 


percent/ten  seat  minimum?  Should  the 
requirement  apply  to  each  flight  or  each 
city-pair  market? 

IV.  Non-Regulator>  Alternatives 

The  Department  also  is  considering  a 
number  of  non-regulatory  approaches  to 
the  scheduling  and  service  quality 
information  issues  Three  options  would 
require  Congressional  legislation  and 
only  could  be  implemented  without 
additional  authonty.  The  three 
legislative  options  include  two  that 
involve  FAA  authonty  to  impose  or  set 
standards  for  peak  hour  pricing  and  a 
third  that  would  transfer  DOT's 
consumer  protection  functions  to  the 
Federal  Trade  Commission  (FTC),  which 
has  authonty  over  such  issues  for  non- 
regulated  industnes.  Under  the  non- 
legislative  option,  the  Department  would 
encourage  airport  propnetors  to  impose 
peak  hour  pncing.  The  options  available 
and  questions  on  each  follow. 

A.  Legislative  Options 

1.  FAA  Authority  to  Impose  Peak-Hour 
Fees 

Peak-hour  pricing  is  a  market-based 
means  to  allocate  scarce  airport  and 
airway  capacity  at  peak  times  of  the 
day.  In  that  it  would  attempt  to 
minimize  delays  directly  by  reducing 
congestion,  it  addresses  a  somewhat 
different  problem  from  some  of  the 
alternatives  discussed  above,  which 
focus  on  mechanisms  to  encourage  or 
require  realistic  scheduling.  In  theory, 
higher  landing  fees  at  peak  hours  will 
reduce  the  number  of  flights  at  those 
hours.  Even  if  the  carriers  are  able  to 
pass  the  higher  costs  along  to  consumers 
by  charging  more  for  tickets  on  peak 
hour  flights,  price-sensitive  consumers 
would  be  expected  to  switch  to  lower 
priced  non-peak  flights.  This  lower 
demand  would  lead  carriers  to  reduce 
peak  hour  operations  by  shifting  some 
flights  to  non-peak  times.  In  cities 
served  by  more  than  one  airport, 
carriers  might  shift  some  flights  to  the 
less  congested  facihty. 

There  is  currently  no  direct  statutory 
authority  under  which  the  Department 
could  assess  such  a  fee.  and  it  is 
arguably  prohibited  by  section  45  of  the 
Airline  Deregulation  Act  of  1978, 
codified  at  49  U.SC.  334.  One 
alternative  would  be  for  the  Department 
to  seek  legislation  to  authorize  the  FAA 
to  impose  its  own  airtraffic-congestion 
user  charges  at  selected  times  and 
selected  airports. 

Questions 

53.  Would  peak  hour  pricing  work  to 
allocate  scarce  capacity  at  major  hubs? 
How  high  would  price  differentials  have 
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to  be  m  order  to  shut  ilighls  to  non  peax 
times? 

54.  What  would  be  the  most  practical 
mechanism  to  allow  the  FAA  to  match 
shifting  carrier  demand  with  existing 
airport  capacity? 

55.  If  this  alternative  is  pursued, 
should  the  legislation  assign  FAA 
congestion  fee  revenues  for  specific 
purposes  (such  as  improvements  at 
those  airports),  to  the  Aviation  Trust 
Fund,  for  general  FAA  program  funding, 
or  for  some  other  purpose? 

56.  How  would  this  option  impact 
smaller  communities  with  less  market 
demand? 

57.  The  Department  has  long  taken  the 
position  that  airport  operators  are 
preempted  from  imposing  restrictions  on 
aircraft  operations  for  the  purpose  of 
controlling  airspace  congestion.  Would 
adoption  of  this  approach  be 
inconsistent  with  that  policy,  or  could 
peak  hour  pricing  of  landing  fees  in 
these  circumstances  also  be  viewed  as  a 
mechanism  to  limit  terminal  and  ground- 
side  congestion,  areas  within  the  airport 
operators'  purview?  To  the  extent  ''hat 
adoption  of  this  approach  would  be 
inconsistent  with  past  policy,  is  such  a 
policy  change  advisable,  and  how  can 
the  inconsistencies  be  minimized? 

58.  Many  air  carriers  oppose  peak 
hour  pricing.  It  has  been  asserted  that 
peak-hour  pricing  by  airports  could  lead 
to  serious  confrontations  between 
operators  and  their  major  customers — 
the  air  carriers.  Are  there  viable 
mechanisms  available  to  overcome 
these  objections? 

59.  Because  some  airports  are  busy 
throughout  the  day,  and  thus  have  no 
off-peak  hours,  a  fee  might  have  to  apply 
to  the  entire  airport  schedule  to  reduce 
overall  demand.  Other  airports  may 
reach  similar  all-day  congestion  levels 
in  the  next  few  years.  How  does  this 
affect  the  viability  of  this  alternative? 

60.  Should  peak  hour  pricing  be 
applied  at  the  four  airports  covered  by 
the  Buy-Sell  Rule,  14  CFR  Part  93, 
Subpart  S? 

2.  FAA  Authority  To  Require  Airports 
To  Impose  Peak-Hour  User  Fees 

While  similar  to  alternative  1  because 
of  its  reliance  on  peakhour  pricing,  this 
option  differs  because  airports,  rather 
than  the  FAA,  would  be  implementing 
the  program  pursuant  to  standards 
established  by  the  FAA.  Airports 
currently  charge  landing  fees  to  carriers 
(usually  based  on  weight)  to  defray  their 
operating  costs.  However,  those  airports 
that  have  received  funds  under  the 
airport  grant  program  are  required  to 
expend  all  airport  revenues  on  airport- 
related  expenses. 


The  legislation  might  authorize  the 
FAA  to  condition  federal  airport  grants 
or  to  adopt  rules  of  general  applicability. 
The  FAA  standards  could  specify  that 
the  surcharges  could  be  spent  on 
expansion  of  airport  capacity  or  used  to 
permit  lower  landing  fees  at 
uncongested  hours.  The  lower  fees  might 
provide  additional  incentives  to  carriers 
to  shift  flights. 

Questions 

In  addition  to  the  questions  on  peak 
hour  pricing  listed  under  option  IV. A. 1, 
the  Department  solicits  comments  on  the 
following: 

61.  To  what  extent  do  contractual 
agreements  between  airports  and  air 
carriers  preclude  the  imposition  of  peak 
hour  pricing? 

62.  How  much  of  an  administrative 
burden  would  fall  on  local  airport 
operators  collecting  fees,  once  FAA 
established  standards? 

63.  Could  a  national  standard  take 
into  account  differences  among  airports? 
How  much  discretion  would  be  needed 
by  local  airport  authorities  to  implement 
such  a  program?  How  can  the  program 
insure  that  the  viability  of  the  national 
transportation  system  is  not  impinged 
upon  by  such  local  control? 

64.  Should  limits  be  placed  on  the 
collection  and  spending  of  peak-hour 
surcharges  to  ensure  that  the  funds  are 
spent  to  increase  capacity  or  for  other 
specified  purposes? 

3.  Expansion  of  FTC  Consumer 
Regulatory  Authority  To  Include 
Aviation  Matters 

Through  section  5  of  the  Federal 
Trade  Commission  Act  (15  U.S.C.  41  et 
seq],  the  FTC  has  consumer  protection 
authority  over  most  industries.  This 
authority  does  not  extend  to  air  carriers 
and  foreign  air  carriers  subject  to  the 
Act,  but  otherwise  is  virtually  identical 
to  the  Department's  consumer 
responsibilities  under  section  411.  It  may 
be  advisable  to  seek  legislation  that 
would  extend  the  FTC's  jurisdiction  to 
cover  airlines,  and  thereby  give  that 
agency  concurrent  consumer  jurisdiction 
with  the  Department.  At  the  time  of  the 
CAB  sunset,  the  Department  took  the 
position  that  the  FTC  was  the 
appropriate  agency  to  have 
responsibility  for  consumer  protection. 
This  alternative  would  have  the 
advantage  of  enabling  the  FTC  to  apply 
its  consumer  protection  expertise  to  the 
aviation  industry.  Outright  transfer  of 
section  411  may  not  be  advisable 
because  continued  Department 
involvement  in  some  issues  may  be 
warranted — particularly  with  respect  to 
international  aviation,  e.g.,  charter  rules, 
international  baggage  rules,  and  other 


international  consumer  issues.  On  the 
other  hand,  it  may  be  difficult  to 
separate  the  FTC«nd  DOT  lines  of 
responsibility.  In  addition,  FTC 
rulemaking  procedures  are  complex. 

While  the  sharing  of  the  aviation 
consumer  functions  might  not  affect 
delays  directly,  it  is  an  option  that  is 
being  considered  by  Congress.  At  least 
one  bill  now  pending  before  Congress 
(S.  757)  would  create  joint  DOT/FTC 
jurisdiction  over  airline  advertising. 
Because  we  are  initiating  this 
rulemaking,  and  to  ensure  that  we 
consider  all  viable  options,  we  seek 
comments  on  this  alternative  as  well. 

Questions 

65.  Should  FTC  have  joint  jurisdiction 
with  the  Department? 

66.  If  FTC  joint  jurisdiction  is 
established,  how  can  it  be  structured  to 
avoid  regulatory  duplication? 

67.  If  FTC  is  given  sole  jurisdiction 
(e.g.,  through  the  complete  transfer  of 
section  411),  should  the  law  specify  that 
FTC  may  use  traditional  rulemaking 
procedures,  rather  than  FTC's  current 
rulemaking  process? 

B.  Non-Legislative  Option 

1.  Department  Initiative  To  Encourage 
Voluntary  Peak-Hour  Pricing 

The  Department  is  also  soliciting 
comments  on  whether  airports  currently 
can  implement  peak  hour  pricing  and 
whether  the  Department  should 
encourage  this  practice  on  a  voluntary 
basis.  As  with  the  other  peak  hour 
pricing  alternatives,  this  alternative 
would  seek  to  reduce  delays  from  an 
operational  standpoint,  rather  than 
assuring  that  carriers  accurately  advise 
the  public  of  anticipated  arrival  and 
departure  times. 

Questions 

In  addition  to  the  questions  on  peak 
hour  pricing  listed  under  options  IV. A. 1 
and  IV.A.2.,  the  Department  solicits 
comments  on  the  following: 

68.  The  Department  has  long  taken  the 
position  that  airport  operators  are 
preempted  from  imposing  restrictions  on 
aircraft  operations  for  the  purpose  of 
controlling  airspace  congestion.  Would 
adoption  of  this  approach  be 
inconsistent  with  that  policy,  or  could 
peak  hour  pricing  of  landing  fees  in 
these  circumstances  also  be  viewed  as  a 
mechanism  to  limit  terminal  and  ground- 
side  congestion,  areas  within  the  airport 
operators'  purview?  To  the  extent  that 
adoption  of  this  approach  would  be 
inconsistent  with  past  policy,  is  such  a 
policy  change  advisable,  and  how  can 
the  inconsistencies  be  minimized? 


69.  Many  air  carriers  oppose  peak 
hour  pricing.  It  has  been  asserted  that 
peak-hour  pricing  by  airports  could  lead 
to  serious  confrontations  between 
operators  and  their  major  customers— 
the  air  carriers.  Are  there  viable 
mechanisms  available  to  overcome 
these  objections? 

70.  Could  airport  operators  implement 
the  practice  quickly  on  a  wide  scale?  To 
what  extent  do  airports  have  long  term 
leases  and  contracts  with  carriers  that 
might  preclude  implementation  of  peak 
hour  pricing? 

Review 

Any  rule  promulgated  as  a  result  of 
this  NPRM  will  be  reviewed  to 
determine  its  need  and  effectiveness 
after  2  years.  Comments  are  requested 
on  the  proposed  review. 

Department  Regulatory  Policies  and 
Procedures 

The  Department  has  considered  the 
impacts  of  the  proposals  in  this  notice 
and  determined  that  they  are  not  major 
within  the  meaning  of  Executive  Order 
12291.  The  proposals  are  considered 
significant  under  DOT  regulatory 
policies  and  procedures  because  of 
substantial  public  and  Congressional 
interest  and  because  they  involve 
important  Departmental  policies.  A  draft 
regulatory  evaluation  has  been  prepared 
and  placed  in  the  rulemaking  docket;  a 
free  copy  may  be  obtained  by  contacting 
the  Documentary  Services  Section  at  the 
address  listed  above. 

The  Department  has  also  considered 
the  economic  impacts  of  these  proposals 
for  the  purposes  of  the  Regulatory 
Flexibility  Act.  I  certify  that  none  of  the 
proposals  would  have  a  significant 
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economic  impact  on  a  substantial 
number  of  small  entities.  Few  of  the 
affected  certificated  air  carriers  would 
qualify  as  small  businesses  within  the 
meaning  of  the  Act.  The  Department 
has,  however,  throughout  this  document 
sought  specific  comments  on  the  effect 
of  any  action  on  smaller  airlines  and 
asked  how  any  impact  could  be 
lessened. 

The  Department  has  concluded  that 
none  of  these  proposals  would  represent 
a  major  Federal  Action  having  a 
significant  impact  on  the  environment 
under  the  National  Environmental  Policy 
Act. 

Some  of  the  proposed  alternatives 
would  impose  information  collection 
requirements  that  are  subject  to  section 
3504(h)  of  the  Paperwork  Reduction  Act. 
We  have  submitted  these  requirements 
to  the  Office  of  Management  and  Budget 
for  review  and  comment.  Persons  may 
submit  comments  on  the  collection-of- 
information  requirements  to  OMB. 
Comments  should  be  directed  to  Sam 
Fairchild.  Office  of  Information  and 
Regulatory  Affairs.  OMB,  Washington, 
DC  20503.  It  would  be  appreciated  if  a 
copy  of  any  comments  sent  to  OMB  is 
also  sent  to  the  DOT  Docket  44327.  If 
OMB  approves  the  requirements,  we 
will  publish  the  approval  numbers  in  the 
final  document. 

List  of  Subjects 

14  CFR  Part  234 

Advertising,  Air  carriers.  Consumer 
protection,  Rpporting  requirements. 
Travel  agents. 


14  CFR  Part  255 

Advertising,  Air  carriers.  Air 
transportation-foreign.  Antitrust, 
Consumer  protection.  Essential  air 
service.  Travel  agents. 

Issued  in  Washington,  D.C.  on  June  4, 1987. 
Elizabeth  Hanford  Dole. 

Secretary  of  Transportation. 

The  Proposed  Rule 

PART  234— AIRLINE  SERVICE 
QUALITY  PERFORMANCE  REPORTS 

1.  The  authority  of  the  new  Part  234 
would  be: 

Authority:  49  U.S.C.  1302, 1324, 1374. 137.5, 
1377  and  1381:  S  U.S.C.  553(e)  and  14  CFR 
302.38. 

2.  In  consideration  of  the  previous 
discussion,  it  is  proposed  that  a  new 
Part  234  be  added  to  14  CFR.  [Specific 
proposed  rulemaking  language  is 
contained  above  in  the  preamble  after 
discussion  of  each  alternative.) 

PART  255— CARRIER-OWNED 
COMPUTER  RESERVATION  SYSTEMS 

1.  The  authority  of  Part  255  would  be 
revised  to  read: 

Authority:  49  U.S.C.  1302.  1324,  1374. 1381. 
1389.  and  1502. 

§255.4    (Amended] 

2.  In  consideration  of  the  previous 
discussion,  it  is  proposed  that  14  CFR 
Part  255  be  amended  by  adding  a  new 
paragraph  (e)  to  §  255.4.  [Specific 
proposed  rulemaking  language  is 
contained  in  the  preamble  after  the 
discussion  of  each  altemative.J 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Parts  785,  786.  787,  788,  and 
789 

National  Diffusion  Network 

AGENCY:  Department  of  Education. 
action:  Notice  of  Proposed  Rulemaking. 

SUMMARY:  The  Secretary  issues  a  notice 
of  proposed  ruiemaicing  for  the  National 
Diffusion  Network.  These  amendments 
are  needed  to  implement  amendments  to 
the  Education  Consolidation  and 
Improvement  Act  (ECIA)  contained  in 
the  Higher  Education  Amendments  of 
1986.  and  to  improve  the  operation  of 
the  National  Diffusion  Network. 
DATES:  Comments  must  be  received  on 
or  before  July  10.  1987. 
ADDRESSES:  Ail  Comments  concerning 
these  proposed  regulations  should  be 
addressed  to  Lois  N.  Weinberg. 
U.S.Department  of  Eduation.  Programs 
for  the  Improvement  of  Practice. 
Recognition  Division.  555  ^few  Jersey 
Avenue  NW..  Room  510,  Washington 
DC.  20208-1525. 

A  copy  of  any  comments  that  concern 
information  collection  requirements 
should  also  be  sent  to  the  OfHce  of 
Management  and  Budget  at  the  address 
listed  in  the  Paperwork  Reduction  Act 
section  of  this  preamble. 
FOR  FURTHER  INFORMATION  CONTACr. 
Lois  N.  Weinberg.  (202)  357-613-1. 
SUPPLEMENTARV  INFORUATIOM:  The 
Ndtional  Diffusion  .Nefwori*.  (NDN] 
supports  efforts  to  recognize  and  further 
excellence  in  education,  including  the 
nationwide  dissemination  of  exemplary 
education  programs.  These  programs 
have  been  developed  at  the  k)cal  level 
by  classroom  teachers  and  other 
practitioners  with  funds  provided  by  a 
variety  of  sources  including  school 
districts,  private  businesses  and 
foundations,  colleges  and  universities. 
State  Education  Agencies  and  Federal 
programs.  After  field  testing  and 
evaluation,  again  at  the  local  level,  these 
programs  have  been  validated  by  the 
Department's  )oint  Dissemination 
Review  Panel  (|DRP)  after  review  of  the 
evidence  of  effectiveness  presented  by 
the  programs'  developers.  Programs  that 
have  JDRP  approval  may  compete  for 
funding  by  the  NDN  to  operate  as 
Developer  Demonstrator  projects  which 
disseminate  exemplary  education 
programs  natiowide.  The  NDN  also 
supports  Dissemination  Process  projects 
which  provide  information,  instructional 
materials  and  services  nationwide  that 
will  be  of  use  to  education  service 
providers. 

The  NDN  also  supports  a  State 
Facilitator  project  in  each  state.  State 


Faukilaturs  provide  informatioB  to  local 
school  districts  and  other  educctian 
service  providers  about  the  pnigrams  in 
the  NDN,  help  them  select  projjrams  tfiat 
the  appropriate  to  meet  local  PL-ed*,  iiad 
assist  in  the  process  of  installing 
selected  programs  in  new  sites. 

Changes  are  proposed  in  the  review 
process.  The  Department  has  in  place  a 
system  to  review  the  effectiveness  of  a 
program.  The  application  proce««  for 
securing  funding  from  the  NDN  ha* 
carefully  evaluated  the  dissemination 
strategies  of  a  program.  However,  there 
has  been  no  formal  mechanism  for 
determining  whether  a  program's 
content  in  educationally  significant  or 
whether  it  is  apporpriate  for  Federal 
dissemination.  In  addition,  the  Hi>^r 
Education  Amendments  require  that 
programs  in  the  NDN  reflect  st^i&unt 
changes  in  practice  and  eSectiveness. 

Instead  of  JDRP  review,  a  new 
concept  of  Dissemination  Review 
Approval  is  proposed.  DissemHiHtioo 
Review  Approval  would  be  based  on  a 
review  and  rating  by  two  new  panels, 
the  Program  Significance  Panel  (PSP) 
and  the  Program  Effectiveness  F>»ncl 
(PEP). 

The  PSP  would  include  a. variety  of 
individuals  such  as  parents  and 
representatives  of  the  general  public  as 
well  as  teachers,  principals,  and 
curriculum  and  subject  experts  and 
other  education  practitioners.  PSP 
members  would  not  be  Federal 
personnel  The  PSP  would  first 
determine  whether  the  program, 
product,  practice  or  dissemination 
process  is  appropriate  for  dissemmation 
through  the  NDN.  In  making  this 
determination,  the  PSP  consider! 
whether  the  content  of  the  program, 
product,  practice  or  disseminatu>n 
process  would  be  generally  acceptable 
to  education  service  providers  and 
parents.  If  the  PSP  determines  that  the 
program,  product,  practice  or 
dissemination  process  is  not  appropn.ite 
for  dissemination,  the  program,  product, 
practice  or  dissemination  process  would 
receive  no  further  review. 

If  the  PSP  determines  that  the 
program,  product,  practice  or 
dissemination  process  is  appropriate  for 
dissemination,  the  PSP  would  then 
assign  a  score  for  significance  based  on 
the  criteria  in  §8  786.11  and  787.11, 
These  criteria  would  include  the  n^^ 
for  the  program,  product  or  prartica  and 
whether  the  content  of  the  program, 
product  or  practice  is  accurate  and  up- 
to-date. 

The  PEP  would  be  similar  to  the  JDRP 
The  panelists  would  be  primarily 
evaluation  experts.  At  least  tw  i-thuils 
of  the  panelists  would  not  be  Federal 
personnel.  For  a  Developer 


Demonstrator  project,  the  PEP  would 
review  the  evidence  of  the  effectiveness 
of  a  program,  product  or  practice  and 
assign  a  score  based  on  the  criteria  in 
S  786.12.  For  a  Dissemination  Process 
project,  the  PEP  would  evaluate  the 
procedures  and  criteria  by  which  a 
Dissemination  Process  project 
determines  the  effectiveness  of  the 
information,  instructional  materials  and 
services  to  be  included  in  the 
dissemination  activities  and  assign  a 
score  based  on  the  criteria  in  S  787.12. 

The  PSP  would  review  the  actual 
training  and  classroom  materials  used 
by  the  programs,  products,  practices  and 
disseokination  processes  to  determine 
suitability  for  Federal  recognition  and 
dexrre  of  educational  merit.  The  PEP 
would  review  the  programs,  products, 
practices  and  dissemination  processes 
to  determine  if  these  programs  actually 
achieve  the  results  which  the  applicant 
for  Dissemination  Review  Approval 
claims  they  achieve.  In  essence,  the  PSP 
looks  to  whether,  assuming  the  project 
achieves  what  it  sets  out  to  achieve,  the 
result  would  be  beneficial  to  students.  In 
contrast,  the  PEP  addresses  whether,  on 
the  basis  of  evaluation  evidence,  the 
project  is  in  fact  likely  to  achieve  its 
goals. 

Programs  that  have  been  determined 
by  the  Program  Significance  Panel  to  be 
appropriate  for  dissemination  and  have 
been  assigned  a  score  of  at  least  70 
p^jinls  out  of  the  possible  100  points  by 
the  Program  Effectiveness  Panel  would 
be  given  Dissemination  Review 
Approval.  Of  the  70  points,  at  least  40 
points  must  be  for  the  criterion 
"Results"  for  Developer  Demonstrators 
and  at  least  20  points  must  be  for  the 
criterion  "Results"  lor  Dissemination 
Processes.  Neither  panel  would  give 
Dissemination  Review  Approval 
independently  of  the  other.  Programs 
that  have  Dissemination  Review 
.Approval  would  be  eligible  to  apply  for 
Developer  Demonstrator  or 
Dissemination  Process  project  grants 
from  the  NDN. 

Programs  that  received  JDRP  approval 
before  the  Program  Significance  Panel  is 
established  would  have  to  be  reviewed 
by  the  PSI'  and  receive  a  score  which 
would  be  used  as  one  of  the  funding 
considerations  for  a  new  grant  award 
from  the  National  Diffusion  Network. 
Programs  that  were  approved  before  the 
establishment  of  the  PSP  that  have 
already  received  a  Developer 
Demonstrator  grant  would  not  have  to 
met  ?  this  requirement  to  receive  a 
continuation  award. 

Dissemination  Review  Approval 
would  Last  for  six  years.  The  previous 
requirement  that  programs  be  recertified 


by  the  JDRP  every  four  years  would  be 
dropped.  After  the  six-year  period, 
programs  would  be  able  to  apply  again 
for  Dissemination  Review  Approval. 
However,  after  six  years  of  NDN 
support.  Developer  Demonstrator 
projects  would  not  be  permitted  to  apply 
for  additional  funding,  except  in 
circumstances  where  the  Secretary 
determines  that  it  would  be  in  the  best 
interest  of  the  government  to  allow 
additional  Federal  support. 

A  flow  chart  is  attached  at  the  end  of 
this  preamble  that  shows  the  steps 
involved  in  obtaining  Dissemination 
Review  Approval  and  NDN  funding. 

One  special  facilitator  project  would 
be  established  to  provide  to  private 
schools  nationwide  the  types  of  services 
that  State  Facilitators  provide  within  a 
State.  The  purpose  of  the  Private  School 
Facilitator  is  to  increase  the  use  of 
exemplar}'  education  programs  by 
private  schools,  whose  participation  to 
date  in  the  National  Diffusion  Network 
has  been  limited.  Although 
approximately  20  percent  of  all 
elementary  and  secondary  schools  are 
non-public,  serving  about  ten  percent  of 
all  elementary  and  secondary  students, 
these  schools  account  for  less  than  5 
percent  of  adoptions  of  NDN  programs 
during  the  past  three  years. 

Dissemination  Process  projects  would 
be  established  as  a  separate  category  of 
grant  projects  instead  of  as  part  of 
Developer  Demonstrator  projects.  This 
change  would  make  the  description  of 
requirements  for  selection  procedures 
and  operation  of  projects  clearer  and 
would  improve  project  management  and 
evaluation. 

Selection  criteria  for  new 
Dissemination  F^rocess  projects  and  for 
the  new  Private  School  Facilitator 
project  have  been  added.  Selection 
criteria  have  been  added  to  include  the 
ratings  of  both  the  Program  Significance 
Panel  and  the  Program  Effectiveness 
Panel  in  making  funding  decisions  for 
Developer  Demonstrator  and 
Dissemination  Process  projects. 

New  categories  would  be  added  to  the 
list  of  funding  priorities  for  Developer 
Demonstrator  and  Dissemination 
Process  projects  to  reflect  the  national 
interest  in  drop-out  prevention 
programs,  school-wide  and  district-wide 
school  improvement  programs  and 
programs,  that  involve  parents  in  the 
education  of  their  children. 

The  lists  of  activities  to  be  conducted 
by  Developer  Demonstrator  and  State 
Facilitator  grantees  would  be  revised. 
Several  activities  have  been  deleted  and 
the  descriptions  of  other  activities  have 
been  clarified.  In  addition  to  the 
dissemination  activities  related  to 
programs  with  JDRP  approval  and  the 


proposed  Dissemination  Review 
Approval,  State  Facilitators  and  the 
Private  School  Facilitator  would  also 
disseminate  information  about  the 
Education  Resources  Information  Center 
(ERIC),  the  Departments  Regional  Labs 
and  Centers,  and  the  schools  recognized 
through  the  Secretary's  Recognition 
Program. 

Support  for  the  Secretary's  School 
Recognition  Program  would  be  included 
as  an  activity  of  the  National  Diffusion 
Network.  The  purpose  of  the  School 
Recognition  Program  is  to  identify 
effective  schools  and  to  make  available 
their  strategies  to  other  schools.  Schools 
considered  for  recognition  are  subject  to 
careful  review,  including  nomination  by 
State  Education  Agencies,  and  site  visits 
to  selected  schools.  Although  there  have 
been  informal  linkages  between  what 
has  been  learned  through  the 
Recognition  Program  about  effective 
practice  and  what  is  disseminated 
through  the  NDN,  the  Secretary  now 
proposes  to  institutionalize  the  linkages 
between  the  two  programs.  One  of  the 
legislated  purposes  of  the  NDN  is  to 
"promote  the  utilization  of  the 
knowledge,  talents  and  services  of  local 
staff  associated  with  various 
educational  excellence  recognition 
efforts."  As  noted  above,  the  School 
Recognition  Program  collects  such 
information.  This  information  about 
schools  recognized  by  the  Secretary 
would  be  disseminated  through  the  NDN 
by  the  State  and  Private  School 
Facilitators.  Finally,  the  new  priority  for 
school-wide  and  district-wide 
improvement  efforts  has  been  added  in 
anticipation  that  some  recognized 
schools  will  apply  as  Developer 
Demonstrator  projects.  The  Secretary's 
School  Recognition  Program  would  be 
operated  directly  by  the  Department  and 
by  coiuioctors. 

Requirements  would  be  added  to 
Developer  Demonstrator  projects' 
responsibilities,  and  included  for 
Dissemination  Process  projects, 
concerning  the  use  of  disclaimers  on 
printed  materials.  Projects  would  be 
required  to  include  disclaimers 
indicating  that  the  content  of  materials 
reproduced  or  disseminated  with  NDN 
support  does  not  represent  the  policy  of 
the  Department.  Projects  would  also  be 
required  to  include  a  disclaimer 
indicating  that  if  schools  use  Federal 
funds  to  adopt  the  project  they  must 
comply  with  section  439  of  the  General 
Education  Provision  Act  (Student  Rights 
in  Research,  Experimnenal  Programs 
and  Testing). 

The  Higher  Education  Amendments  of 
1986  specify  that  the  post-secondary 
level  is  included  in  the  National 
Diffusion  Network.  A  careful  review  of 


the  regulations  currently  in  effect  shows 
that  the  post-secondary  level  is  already 
included  in  the  current  regulations  in 
both  the  definitions  of  the  education 
service  providers  who  would  use  the 
NDN's  programs  and  in  the  list  of 
priority  areas  from  which  the  Developer 
Demonsatrator  projects  are  selected. 
These  provisions  related  to 
postsecondary  education  would 
continue  to  be  included. 

The  Secretary  is  reissuing  the  entire 
NDN  regulations  so  that  recent 
amendments  to  the  NDN  regulations 
published  on  August  14.  1986  in  the 
Federal  Register  (51  FR  29190)  and  the 
amendments  proposed  here  can  be 
understood  in  contect.  In  addition;  the 
regulations  would  be  organized  in  five 
separate  parts  for  clarity.  Common 
elements  would  be  included  in  a 
General  Provisions  section,  and 
provisions  implementing  each  of  the 
different  grant  programs  operated  by  the 
NDN  would  be  contained  in  a  separate 
part. 

Executive  Order  12291 

These  regulations  have  been  reviewed 
in  accordance  with  Executive  Order 
12291.  They  are  not  classified  as  major 
because  they  do  not  meet  the  criteria  for 
major  regulations  established  in  the 
order. 

Regulatory  Flexibility  Act  Certification 

The  Secretary  certifies  that  these 
proposed  regulations  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
addition  of  the  Program  Significance 
Panel  would  require  that  applicants 
submit  curriculum  and  instructional 
material  as  part  of  the  review  process. 
However,  this  requirement  would  not  be 
a  great  burden  on  applicants. 

Paperwork  Reduction  Act  of  1980 

The  following  sections  of  the 
proposed  regulations  contain 
information  collection  requirements: 

(a)  34  CFR  Part  786;  786.15,  786.20, 
786.21.  786.22,  786.23,  786.24,  786.25, 
786.26,  and  786.27. 

(b)  34  CFR  Part  787:  787.15,  787.20, 

787.21,  787.22,  787.23,  787.24,  787.25, 

787.26,  and  787.27. 

(c)  34  CFR  Part  788:  788.10,  788.21, 

788.22,  788.23,  788.24,  788.25,  788.26, 

788.27,  788.28,  788.29,  788.30,  and  788.31. 
[d)34  CFR  Part  789:  789.10,  789.20. 

789.21.  789.22,  789.23.  789.24.  789.25. 
789.26.  789.27.  789.28.  789.29.  and  789.30. 
As  required  by  section  3504(h)  of  the 
Paperwork  Reduction  Act  of  1980,  the 
Department  of  Education  will  submit  a 
copy  of  these  proposed  regulations  to 
the  Office  of  Management  and  Budget 
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for  its  review.  Organizations  and 
individuals  desiring  to  submit  comments 
on  the  information  collection 
requirements  should  direct  them  to  the 
Office  of  Information  and  Regulatory 
Affairs,  OMB,  Room  3002,  New 
Executive  Office  Building  Washington, 
D.C.  20503;  Attention:  Joseph  F.  Lackey, 
Ir. 
Intergovernmental  Reviews 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  Part  79. 
The  objective  of  the  Executive  Order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 


;, .  .'*■ 


notiHcation  of  the  Department's  specific 
plans  and  actions  for  this  program. 

Invitation  to  Comment 

Interubted  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  these  proposed  regulations. 

All  comments  submitted  in  response 
to  these  proposed  regulations  will  be 
available  for  public  inspection,  during 
and  after  the  comment  period,  in  Room 
510F,  555  New  Jersey  Avenue  N.W., 
Washington.  D.C,  between  the  hours  of 
8:30  a.m.  and  4:00  p.m.,  Monday  throufjh 
Friday  of  each  week  except  Federal 
holidays. 

To  assist  the  Department  in  complying 
with  the  specific  requirements  of 
Executive  Order  12291  and  the 
Paperwork  Reduction  Act  of  1980  and 
their  overall  requirement  of  reducing 
regulatory  burden,  the  Secretary  invites 
comment  on  whether  there  may  be 
further  opportunities  to  reduce  any 


regulatory  burdens  found  in  these 
proposed  regulations 

Assessment  of  Educational  Impact 

The  S«'(,ri't<iry  particularly  requests 
comments  on  whether  the  regulations  in 
this  document  would  require 
transmission  of  information  that  is  being 
gathered  by  or  is  available  from  any 
other  agency  or  authority  of  the  Unifed 
States. 

Li.sl  of  Suhje<:ts  in  34  CFR  PHrt  "96 

Dissi'miiidtion.  Kducation, 
Education,!!  Research,  Grant 
programs — education.  Reporting  and 
recordkeeping  requirements. 

(Catalog  of  Federal  Domestic  Assistance 
number  84.073 — National  Diffusion  Network) 

Dated:  June  4.  1987. 
William  I  Bennett, 
Secretary  of  Education. 
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The  Secretary  proposes  to  amend 
Title  34  of  the  Code  of  Federal 
Regulations  (CFRl  by  redesignating  Part 
796  as  Part  785,  revising  redesignated 
Part  785  and  adding  new  Parts  786,  787. 
788  and  789.  to  read  as  follows: 

PART  785— NATIONAL  DIFFUSION 
NETWORK:  GENERAL  PROVISIONS 

Subpart  A — General 

Sec. 

785.1  What  is  the  National  Diffusion 
Network? 

785.2  Who  is  eligible  for  an  award? 

785.3  What  types  of  projects  does  the 
Secretary  support? 

785.4  What  regulations  apply? 

785.5  What  definitions  apply? 

Subpart  B — (Reserved) 

Subpart  C — How  Does  the  Secretary  Make  an 
Award? 

785.20  How  does  the  Secretary  evaluate  an 
application? 

Subpart  D— What  Conditions  Must  Be  Me« 

After  an  Award? 

785  30  What  costs  are  not  allowed? 

Authority:  20  U.S.C.  3851,  unless  otherwise 
noted. 

Subpart  A— General 

$  785.1     Wtiat  is  ttie  National  DiHusion 
Network? 

Under  the  National  Diffusion  Network 
(NDN),  the  Secretary  supports  activities 
designed  to  recognize  and  further 
excellence  in  education  throughout  the 
Nation. 
(Authority:  20  U.S.C.  3851) 

§  78S.2    Who  Is  eligible  for  an  award? 

A  public  or  nonprofit  agenc>. 
organization,  or  institution  that  meets 
the  appropriate  qualifications  in  S  786.2. 
787.2.  788.2  or  789.2  is  eligible  for  an 
award  under  the  National  Network. 

(Authority:  20  U.S.C.  3851) 

§  785.3     Wtiat  types  ot  projects  does  the 

Secretary  support? 

(a)  Under  the  National  Diffusion 
Network,  the  Secretary  supports  the 
following  through  grants  and  contracts: 

(1)  Developer  Demonstrator  Projects, 
as  described  in  34  CFR  Part  786. 

(2)  Dissemination  Process  Projects,  as 
described  in  34  CFR  Part  787. 

(3)  State  Facilitator  Projects,  as 
described  in  34  CFR  Part  788. 

(4)  A  Private  School  Facilitator  Project 
as  described  in  34  CFR  Part  789. 

(b)  Under  the  National  Diffusion 
Network,  the  Secretary  supports  the 
following  directly  or  through  contracts: 


(1)  The  Secretary's  School  Recognition 
Program. 

(2)  Technical  assistance  activities  in 
support  of  projects  under  paragraph  (a) 
of  this  section. 

(Authority:  20  U  S.C.  3851) 

S  78S.4     Wtiat  regulations  apply? 

(a)  Grants.  The  following  regulations 
apply  to  grants  under  the  National 
Diffusion  Network: 

(1)  The  Education  Department 
General  Administrative  Regulations 
(EDGAR)  In  34  CFR  Part  74 
(Administration  of  Grants).  Part  75 
(Direct  Grant  Programs — except  S  75.650 
(Participation  of  Students  Enrolled  in 
Private  Schools)).  Part  77  (Definitions 
that  Apply  to  Department  Regulations). 
Part  78  (Education  Appeal  Board),  and 
Part  79  (Intergovernmental  Review  of 
Department  of  Education  Programs  and 
Activities). 

(2)  The  regulations  in  Parts  785 
through  789. 

(b)  Contracts.  The  following 
regulations  apply  to  contracts  under  the 
National  Diffusion  Network: 

(1)  The  Federal  Acquistion 
Regulations  in  Title  48  of  the  Code  of 
Federal  Regulations. 

(2)  The  regulations  in  Parts  785 
through  789. 

However,  these  regulations  do  not  apply 
to  contracts  under  S  785.3(b). 
(Authority:  20  U.S.C.  3851) 

9  785.5    What  definitions  apply? 

(a)  Definitions  in  EDGAR.  The 
following  terms  used  in  Parts  785,  786, 
787,  788  and  789  are  defined  in  34  CFR 
77.1 

Applicant 

Application 

Award 

Budget  Period 

Department 

EDGAR 

Equipment 

Facilities 

Grantee 

l^cal  educational  agency  (LF^) 

Nonprofit 

Project 

Private 

Public 

Stale  educational  agency  (SEA) 

(Authority:  20  use.  3851) 

(b)  Other  definitions.  The  following 
definitions  also  apply  to  Parts  785,  786. 
787.  788  and  789: 

"Adoption"  means  the  use  of  an 
exemplary  education  program  by  an 
education  service  provider  in  a  new 
setting. 

"Adoption  agreement"  means  an 
understanding  among  a  Developer 
Demonstrator  grantee,  a  State 


Facilitator  grantee  or  the  Private  School 
Facilitator  grantee  and  the  officials  of  an 
education  service  provider  concerning 
the  responsibilities  of  each  for  the 
adoption  of  an  exemplary  education 
program. 

"Certified  demonstration  site"  means 
an  adoption  site  that  utilizes  all  key 
elements  of  an  exemplary  education 
program  and  is  authorized  by  the 
exemplary  education  program  sponsor 
to  receive  visitors  and  demonstrate  the 
program. 

"Certified  trainer"  means  an 
individual  authorized  by  an  exemplary 
education  program  sponsor  to  perform 
certain  functions  such  as  awareness 
presentations,  training  and  assistance  in 
the  adoption  of  an  exemplary  education 
program. 

"Dissemination  Review  Approval" 
means  that — 

(1)  A  program  has  been  determined  to 
be  appropriate  for  dissemination  and 
reviewed  and  assigned  a  score  by  the 
Program  Significance  Panel  according  to 
the  criteria  in  55  786.11  or  787.11;  and 

(2)  The  program  has  been  reviewed 
and  assigned  a  score  by  the  Program 
Effectiveness  Panel  according  to  the 
criteria  in  §5  786.12  or  787.12  and  has 
received  a  score  of  at  least  70  points. 

"Education  service  provider"  means 
any  public  or  nonprofit  private  agency 
or  organization  responsible  for  the 
provision  of  education  services, 
including  State  educational  agencies 
(SEAs).  local  educational  agencies 
(LEAs).  nonprofit  private  educational 
agencies,  public  or  nonprofit  private 
institutions  of  higher  education  and 
other  education-related  agencies. 

"ERIC"  means  the  Educational 
Resources  Information  Center  sponsored 
and  supported  by  the  Department  of 
Education  to  disseminate  education 
research  results,  practitioner-related 
materials  and  other  resource 
information. 

"Exemplary  education  program" 
means  a  program,  product,  practice  or 
Dissemination  Process  which  has 
Dissemination  Review  Approval. 

"Local  facilitator"  means  a  member  of 
the  central  administrative  or  supervisory 
staff  of  an  education  service  provider  or 
a  designee  who  is  committed  to 
installing  an  NDN  program  and  who  will 
provide  needed  administrative  and 
logistical  support  for  installing  the 
program. 

"Program  Effectiveness  Panel"  or 
"PEP"  means  a  panel  of  experts,  at  least 
two-thirds  of  whom  are  not  Federal 
employees,  appointed  by  the  Secretary, 
who  review  and  assign  scores  to 


programs  according  to  the  criteria  in 
§5  786.12  or  787.12. 

"Program  Significance  Panel"  or 
"PSP"  means  a  pane!  of  people 
knowledgeable  about  education. 
appointed  by  the  Secretary,  who  are  not 
employees  of  the  Department  of 
Education,  and  who  review  and  rate  the 
instructional  and  classroom  materials 
used  by  programs  in  accordance  with 
§  §  788.11  or  787  n 

"Regional  Educational  Laboratories" 
means  regional  laboratories  funded  by 
the  Department  to  carry  out  applied 
educational  research,  development  and 
related  activities. 

"Research  and  Development  Centers" 
means  centers  funded  by  the 
Department  to  conduct  educational 
research  and  development,  and  related 
activities. 

Secretary's  School  Recognition 
Program"  means  a  program  operated  by 
the  Secretary  to  identify  and  recognize 
unusually  effective  public  and  private 
elementary  and  secondary  schools,  and 
schools  that  have  been  unsually 
successful  in  their  responses  to  specific 
problems  identified  by  the  Secretary. 

(Authority:  20  U.S.C.  3851) 
Subpart  B— [Reserved] 

Subpart  C — How  does  the  Secretary 
Make  an  Award? 

5  785.20    Mow  does  tt>e  Secretary  evaluate 
an  application? 

The  Secretary  evaluates  an 
application — 

(a)  For  a  Developer  Demonstrator 
grant  on  the  basis  of  the  criteria  in  Part 
786; 

(b)  For  a  Dissemination  Process  grant 
on  the  basis  of  the  criteria  in  Part  787; 

(c)  For  a  State  Facilitator  grant  on  the 
basis  of  the  criteria  in  Part  788;  and 

(d)  For  a  Private  School  Facilitator 
grant  on  the  basis  of  the  critiera  in  Part 
789. 

(Authority:  20  U.S.C.  3851) 

Subpart  D— What  Conditions  Must  Be 
Met  After  an  Award? 

§  785.30     What  costs  are  not  allowed? 

In  addition  to  costs  not  allowed  under 
34  CFR  Parts  74  and  75,  funds  may  not 
be  used  for  stipends  for  educational 
personnel  to  participate  in  training 
activities,  or  for  construction,  repair, 
remodeling,  or  alteration  of  facilities  or 
sites.  See  EDGAR  Part  74,  Subpart  Q— 
Cost  Principles. 

(Authority:  20  U.S.C.  3851) 


PART  786— NATIONAL  DIFFUSION 
NETWORK:  DEVELOPER 
DEMONSTRATOR  PROJECTS 

Subpart  A— General 

Sec. 

786.1  What  is  a  Developer  Demonstrator 
project? 

786.2  Who  is  eligible  for  an  award? 

786.3  What  pnorities  may  the  Secretary 
establish? 

786.4  What  regulations  apply? 

Subpart  B— How  Does  One  Apply  for  an 
Award? 

786.10  What  must  an  applicant  submit  for 
Dissemination  Review  Approval? 

786.11  How  does  the  Prop-em  Significance 
Panel  review  a  program,  product,  or 
practice? 

786.12  How  does  the  Program  Effectiveness 
Panel  review  a  program,  product,  or 
practice? 

786.13  liow  is  Dissemination  Review 
Approval  granted? 

786  14     How  long  does  Dissemination 

Review  Approval  last? 
786.15     What  activities  must  an  apphcant 

propose  to  carry  out  if  i1  receives  an 

flward? 

Sui>pMl  C— How  Does  tt>e  Secretary  Make 
an  Award? 

786.20  How  does  the  Secretary  evahiale  an 
application? 

786.21  Selection  criterion — plan  of 
operation. 

786.22  Selection  criterion — quality  of  key 
personnel. 

786.23  Selection  criterion — budget  and  cost- 
effectiveness. 

786.24  Selection  criterion — evaluation  plan. 

786.25  Selection  criterion — adequacy  of 
resources. 

786.26  Selection  criterion — monitoring  plan. 

786.27  Selection  cri tenon — special 
dissemination  strategies. 

786.28  What  additional  criteria  exist  for 
new  awards? 

786.29  What  additional  criteria  exist  for 
continuation  awards? 

Subpart  D— What  Conditions  Must  Be  Met 
by  the  Recipient  of  an  Award? 

786.30  What  disclaimers  are  required  on 
printed  materials? 

786.31  What  are  a  recipient's 
responsibilities  for  serving  students 
enrolled  in  nonprofit  private  schools? 

Authority:  20  U.S.C.  3851,  unless  otherwise 
noted. 

Subpart  A— General 

§786.1     What  Is  a  Developer  Demonstrator 
Project? 

A  Developer  Demonstrator  project 
must  disseminate  a  specific  exemplary 
education  program  nationwide. 
(Authority:  20  U.S.C.  3851) 

§  786.2    Who  is  eligible  for  an  award? 
(a)  JVew  awards.  (1)  Any  public  or 
nonprofit  private  agency,  organization 


or  institution  that  has  developed  a 
program,  product  or  practice  that  has 
Dissemination  Review  Approval  and 
that  is  available  to  be  visited  may  apply 
for  a  new  Developer  Demonstrator 
award. 

(2)  Notwithstanding  34  CFR  75.253.  an 
otherwise  eligible  party  that  has 
received  support  for  a  specific 
Developer  Demonstrator  project  for  six 
years  may  not  seek  further  funding 
under  the  National  Diffusion  Network 
unless  the  Secretary  determines  that  it  is 
in  the  best  interest  of  the  government  to 
award  funds  for  more  than  six  years. 

(3)  Exemplary  education  programs 
developed  with  either  Federal  or  non- 
Federal  funds  are  eligible  for  NDN 
funding. 

(b)  Continuation  awards.  Any 
Developer  Demonstrator  grantee, 
otherwise  eligible  to  apply  for  a 
continuation  award,  may  apply  for  the 
continuation  award  even  if  either  the 
Dissemination  Review  Approval  period 
or  the  JDRP  approval  period  has 
expired. 

(Authority:  20  U5.C.  3851) 

f  786.3     What  priorities  may  the  Secretary 
establish? 

(a)  (1)  Each  year  the  Secretary  may 
announce  in  a  notice  published  in  the 
Federal  Register  the  program  priorities 
for  which  applicants  may  apply  for 
assistance. 

(2)  The  Secretary  selects  priorities 
under  this  section  taking  into  account 
any  unmet  national  needs. 

(b)  The  Secretary  may  select  priorities 
from  the  following  subject  areas  or 
special  needs: 

(1)  English,  including  literature. 

(2)  Science. 

(3)  History,  geography,  and  civics, 
including  special  history  programs  in 
conjunction  with  the  bicentennial  of  the 
Constitution  of  the  United  States. 

(4)  Mathematics  or  higher 
mathematics. 

(5)  Reading. 

(6)  Written  or  oral  communications. 

(7)  Health,  including  drug  abuse 
prevention  programs. 

(8)  Ethics. 

(9)  The  humanities. 

(10)  Programs  that  assist  in  improving 
school  discipline  and  foster  an 
atmosphere  conducive  to  learning. 

(11)  Foreign  languages. 

(12)  Computer  science. 

(13)  Programs  that  advance  students' 
educational  and  occupational  goals, 
such  as  courses  in  the  fine  and 
performing  arts,  vocational  education, 
and  industrial  arts. 

(14)  Programs  that  improve  students' 
skills  in  comprehension,  analysis,  and 
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problem  solving,  including  programs  in 
philosophy. 

(15)  Programs  that  improve  teaching 
and  the  quality  of  instruction. 

(16)  Educational  leadership. 

(17)  School-wide  and  district-wide 
school  improvement  efforts. 

(18)  Drop-out  prevention  programs 
and  programs  for  at  risk  students. 

(19)  Programs  that  foster  parental 
involvement  in  schools. 

(c)  In  addition  to  the  priorities  listed 
in  paragraph  (b)  of  this  section,  the 
Secretary  may  establish  priorities  as 
specified  in  one  or  both  of  the  following 
paragraphs: 

(1)  The  Secretary  may  establish 
priorities  at  specified  instructional 
levels,  such  as  preschool,  elementary, 
secondary,  postsecondary,  or  adult 
education. 

(2)  The  Secretary  may  establish  as  a 
priority  one  or  more  of  the  following 
special  populations: 

(i)  Gifted  and  talented  students. 

(ii)  Socioeconomically  disadvantaged 
students. 

(iii)  Limited  English  proficient 
students. 

(iv)  Handicapped  students. 

(v)  Migrant  students. 

(vi)  Functionally  illiterate  adults  or 
adolescents. 

(d)  The  Secretary  may  also  limit  a 
priority  established  under  paragraph  (b) 
of  this  section  to — 

(1)  An  instructional  level: 

(2)  One  or  more  of  the  special 
populations  listed  in  paragraph  (c)(2)  of 
this  section;  or 

(3)  Both  an  instructional  level  and  one 
or  more  of  the  special  populations  listed 
in  paragraph  (c)(2)  of  this  section. 
(Authority:  20  U.S.C.  3851) 

§  786.4     What  regulations  apply? 

The  following  regulations  apply  to 
Developer  Demonstrator  projects: 

(a)  The  regulations  in  34  CFR  Part  785. 

(b)  The  regulations  in  this  Part  786. 

(Authority:  20  U.S.C.  3851) 

Subpart  B— How  Does  One  Apply  for 
an  Award? 

5  786  10     What  must  an  applicant  submit 
for  Dissemination  Reviewr  Approval? 

For  Dissemination  Review  Approval 
of  a  program,  product  or  practice,  an 
applicant  shall  submit  to  the  Secretary— 

(a)  Copies  of  all  instructional, 
classroom  and  curriculum  materials  that 
are  part  of  its  program,  product  or 
practice:  and 

(b)  Qualitative  and  quantitative 
evidence  of  the  effectiveness  of  the 
program,  product  or  practice. 
(Authority:  20  U.S.C.  3851) 


§  786. 1 1     How  do«s  th«  Program 
Significance  Panel  review  a  program, 
product  or  practice? 

(a)  The  t'SP  >!:  t.  rmines  whether  or  not 
a  program,  product  or  practice  is 
appropriate  for  dissemination  through 
the  NDN.  In  making  this  determination, 
the  PSP  considers  whether  the  content 
of  the  program,  product  or  practice 
would  be  generally  acceptable  to 
education  service  providers  and  parents. 

(b)  If  the  PSP  determines  in 
accordance  with  paragraph  (a)  of  this 
section  that  the  program  is  not 
appropriate  for  dissemination  through 
the  NDN.  no  further  review  will  be 
conducted  by  the  PSP  or  the  PEP. 

(c)  If  the  PSP  determines  in 
accordance  with  paragraph  (a)  of  this 
section  that  a  program,  product  or 
practice  is  appropriate  for  dissemination 
through  the  NDN.  the  PSP  determines 
the  extent  to  which  the  following  criteria 
are  met: 

(1)  Need.  (25  points) 

(i)  There  is  an  otherwise  unmet  need 
for  the  program,  product  or  practice. 

(ii)  The  needs  the  program,  product  or 
practice  is  designed  to  meet  are 
important. 

(2)  Content.  (50  points) 

(i)  The  content  of  the  program, 
product  or  practice  is  accurate  and  up- 
to-date: 

(ii)  The  content  of  the  program, 
product  or  practice  is  appropriate  to  the 
grade  level  or  target  audience. 

(iii)  The  content  of  the  program, 
product  or  practice  is  educationally 
sound. 

(iv)  The  information  is  clearly 
presented  in  a  manner  that  will  be 
readily  understood  by  teachers,  students 
and  parents. 

(v)  The  intended  outcomes  of  the 
program,  product  or  practice  are  desired 
by  education  service  providers. 

(3)  Program  design.  (25  points) 
(i)  The  program  design  is  an 

improvement  over  the  design  of  other 
programs  with  similar  intended 
outcomes. 

(ii)  The  program  design  incorporates 
up-to-date  standards  for  the  field, 
subject  area  and  population  served. 

(Authority;  20  U.S.C.  3851) 

§786.12     How  does  the  Program 
Effectiveness  Panel  review  a  program, 
product  or  practice'' 

(a)  The  PEP  reviews  each  program, 
product  or  practice  for  educational 
effectiveness  on  the  basis  of  the  criteria 
in  paragraph  (d)  of  this  section. 

(b)  The  PEP  awards  up  to  100  points 
for  these  criteria. 

(c)  The  maximum  score  for  each 
criterion  is  indicated  in  parentheses. 


(d)  In  reviewing  each  program, 
product  or  practice  the  PEP  determines 
the  following: 

(1)  Evaluation  design.  (40  points)  The 
PEP  determines  the  extent  to  which  the 
evaluation  design — 

(i)  Is  appropriate  for  the  program, 
product  or  practice; 

(ii)  Is  based  on  a  correct  interpretation 
of  relevant  research  and  literature: 

(iii)  Demonstrates  that  a  clear  and 
attributable  connection  exists  between 
the  evidence  of  an  educational  effect 
and  the  program  treatment;  and 

(iv)  Addresses  rival  hypotheses. 

(2)  Results.  (50  points)  The  PEP 
determines  the  extent  to  which  the 
results  indicate — 

(i)  That  the  program,  product  or 
practices  effect  is  convincing  relative  to 
similar  programs;  and 

(ii)  The  outcome  claims  of  the 
program,  product  or  practice  are  valid. 

(3)  Replication.  (10  points)  The  PEP 
determines  the  extent  to  which  the 
program,  product  or  practice  can  be 
used  at  other  sites  with  the  likelihood  of 
achieving  similar  results. 

(Authority:  20  n  S  C  mSl) 

§786.13     How  is  Dissemination  Review 
Approval  granted? 

Dissemination  Review  Approval  is 
granted  if — 

(a)  The  PSP  finds  that  a  program, 
product  or  practice  is  appropriate  for 
dissemination  by  the  NDN  in 
accordance  with  §788.11:  and 

(b)  The  PEP  has  given  the  program, 
products  or  practice  a  score  of  at  least 
40  points  for  the  criterion  in  §  786.2(d)(2) 
(Results)  and  a  total  score  of  at  least  70 
points. 

(Authority:  20  use.  3851) 

§786.14     How  long  does  Dissemination 
Review  Approval  last? 

(d)  Uissemiiidtion  Review  Approval 
remains  in  effect  for  six  years  after  the 
date  of  approval. 

(b)  Approval  granted  by  the  Joint 
Dissemination  Review  Panel  remains  in 
effect  for  six  years  after  the  date  of 
approval. 
(Authority:  20  U,S.C.,  3851) 

§  786.15     What  activities  must  an  applicant 
propose  to  carry  out  If  it  receivet,  an 
award? 

A  Developer  Demonstrator  project 
must — 

(a)  Develop  and  provide  materials  for 
information  about  the  exemplary 
education  program  and  for  training  to 
install  the  program; 

(b)  Negotiate  adoption  agreements 
with  State  Facilitator  grantees,  the 


Private  School  Facilitator  grantee  and 
,   education  service  providers; 

(c)  Assist  those  seeking  to  adopt  the 
exemplary  education  program  in  new 
Bettings  by  providing  training  and 
technical  assistance  if  requested  by 
education  service  providers; 

(d)  Monitor  and  evaluate  the  quality, 
effectiveness  and  educational  results  of 
the  adoptions; 

(e)  Maintain  records  during  the  grant 
period  concerning  the  use  of  the 
exemplary  education  progam,  including 
demographic  and  evaluation  data; 

(f)  Develop  and  implement  a  system  to 
identify  and  prepare  Certified  Trainers 
and  Demonstration  Sites; 

(g)  Participate  with  other  NDN 
grantees  in  workshops  and  meetings 
arranged  by  the  Secretary;  and 

(h)  Cooperate  with  State  Facilitator 
grantees  and  the  Private  School 
Facilitator  grantee  to  carry  out  the 
activities  in  this  section. 

(Authority:  20  U.S.C.  3851) 

Subpart  C— How  Does  the  Secretary 
Make  an  Award? 

§  786.20    How  does  the  Secretary  evaluate 
an  application? 

The  Secretary  evaluates  an 
application  according  to  the  criteria  in 
§§786.21  through  786.28. 

(Authority:  20  U.S.C.  3851) 

§  786.2 1     Selection  criterion — plan  of 
operation.  (25  points) 

The  Secretary  reviews  each 
application  to  determine  the  quality  of 
the  plan  of  operation  roathe  project, 
including — 

(aj  The  quality  of  the  design  of  the 
project  (See  §  786.16  for  a  description  of 
the  activities  that  a  Developer 
Demonstrator  project  must  propose.); 

(b)  A  description  of  training  required 
to  install  the  exemplary  education 
program  in  new  settings: 

(c)  The  extent  to  which  the  plan  of 
management  is  effective  and  ensures 
proper  and  efficient  administration  of 
the  project; 

(d)  How  well  the  objectives  of  the 
project  relate  to  the  purpose  of  the 
program; 

(e)  The  quality  of  the  applicant's  plans 
to  use  its  resources  and  personnel  to 
achieve  each  objective:  and 

(f)  If  the  applicant  is  an  LEA  or  SEA. 
the  quality  of  the  applicant's  plan  to 
provide  an  opportunity  for  adoption  of 
the  exemplary  education  program  by 
private  schools  in  accordance  with 
§786.31. 

(Authority:  20  U.S.C  3851) 


§  786.22    Setection  criterion— quality  of 
key  personneL  (25  points) 

(a)  The  Secretary  reviews  each 
application  to  determine  the  quality  of 
key  personnel  the  applicant  plans  to  use 
on  the  project,  including — 

(1)  The  qualifications  of  the  project 
director 

(2)  The  qualifications  of  each  of  the 
other  key  personnel  to  be  used  on  the 
project; 

(3)  The  time  that  each  person  referred 
to  in  paragraph  [a)(l)  and  (2)  of  this 
section  will  commit  to  the  project;  and 

(4)  How  the  applicant,  as  part  of  its 
nondiscriminatory  employment 
practices,  will  ensure  that  its  personnel 
are  selected  for  employment  without 
regard  to  race,  color,  national  origin, 
gender,  age  or  handicapping  condition. 

(b)  To  determine  the  qualifications  of 
personnel  referred  to  in  paragraphs  (a) 
(1)  and  (2)  of  this  section,  the  Secretary 
considers — 

(1)  Experience  and  training  in  fields 
related  to  the  objectives  of  the  project; 
and 

(2)  Any  other  qualifications  that 
pertain  to  the  quality  of  the  project. 

(Authority:  20  U.S.C.  3851) 

§  786.23     Selection  criterion — budget  and 
cost  ettectlveness.  (5  points) 

(a)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which —  ' 

(1)  The  budget  is  adequate  to  support 
the  project;  and 

(2)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project. 

(b)  The  Secretary  considers  the  extent 
to  which — 

(1)  The  costs  to  an  adopter  for 
installing  the  program  in  a  new  setting 
would  be  reasonable:  and 

(2)  The  projected  number  of 
educational  service  providers  that 
would  adopt  the  program  each  year  is 
appropriate  for  the  budget  requested. 
(Authority:  20  U.S.C.  3851) 

§  786.24    Selection  criterion— evaluation 
plan.  (20  points) 

(a)  The  Secretary  reviews  each 
application  to  determine  the  quality  of 
the  evaluation  plan  for  the  project, 
including  the  extent  to  which  the 
applicant's  methods  of  evaluation — 

(1)  Are  appropriate  to  the  project;  and 

(2)  To  the  extent  possible,  are 
objectives  and  produce  data  that  are 
quantifiable. 

(b)  The  Secretary  reviews  each 
applicant's  plans  for  evaluating — 

(1)  The  quality  and  effectiveness  of 
informational  materials,  of  training  and 
follow-up,  and  of  internal  management 
plans;  and 


(2)  The  effectiveness  of  adoptions  of 
the  program,  including  impact  on  the 
students  or  the  changes  in  teacher  or 
administrator  behavior. 

Cross-reference.  See  34  CFR  75.590 
Evaluation  by  the  grantee. 

(Authority:  20  U.S.C.  3851) 

§  786.25    Selection  criterion — adequacy  of 
resources.  (5  points) 

The  Secretary  reviews  each 
application  to  determine  the  adequacy 
of  the  resources  that  the  applicant  plans 
to  devote  to  the  project,  including 
facilities,  equipment  and  supplies. 

(Authority:  20  U.S.C.  3851) 

§  786.26    Selection  criterion — monitoring 
plaa  ( 1 5  points) 

The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which  the  applicant  clearly  details  plans 
for  post-adoption  monitoring  of  the 
implementation  of  the  program  and 
resulting  benefits  at  the  adoption  sites. 

(Authority:  20  U.S.C.  3851) 

§  786.27    Selection  criterion — special 
dissemination  strategies.  (5  points) 

The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which  the  applicant  proposes  special 
dissemination  strategies  to  meet  specific 
characteristics  of  its  program. 

(Authority:  20  IJ.S.C.  3851) 

§  786.28    What  additional  criteria  exist  for 
new  awards? 

(a)  In  determining  the  order  of 
selection  under  EDGAR  §  75.217(d)  for 
new  Developer  Demonstrator  awards, 
the  Secretary — 

(1)  Seeks  diversity  of  projects  funded 
under  a  particular  competition  or  under 
this  program; 

(2)  Gives  equal  weight  to — 

(i)  The  total  rating  under  §  786.20; 

(ii)  The  rating  of  the  Program 
Significance  Panel;  and 

(iii)  The  rating  of  the  Program 
Effectiveness  Panel;  and 

(3)  For  programs  approved  by  the 
JDRP  before  the  establishment  of  a 
scoring  system,  gives  equal  weight  to — 

(i)  The  total  rating  under  §  786.20;  and 
(ii)  The  rating  of  the  Program 
Significance  Panel. 

(b)  Programs  approved  by  the  Joint 
Dissemination  Review  Panel  whose 
approval  period  is  still  in  effect  must  be 
reviewed  by  the  Program  Significance    . 
Panel  according  to  the  criteria  in 

§  786.11  by  July  1, 1988  in  order  to 
receive  a  new  award. 

(Authority:  20  U.S.C  3851) 
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§  786.21-     What  additional  crtterta  exist  lor 
continuation  awards? 

l;i  .idJitiun  tu  the  ciiteria  for  makirig  a 
continuatiorr  award  under  38  CFR 
75.253,  the  Secretary  may  consider  the 
effectiveness  of  the  project  during  the 
previous  budget  period  in  determining 
the  amount  of  funding  for  the  next 
budget  period. 

(Authority:  20  U.S.C.  3851)  ' 

Subpart  D— What  Conditions  Must  be 
Met  by  the  Recipient  of  an  Award? 

iS  786  30     What  disclaimer*  are  required  on 
printed  materials? 

Ueveloper  Demonstrator  proiects  must 
include  disclaimers  as  follows  on  all 
instructional  and  curriculum  materials 
reproduced  or  distributed  with  funds 
under  this  part — 

(j)  "The  contents  of  this  (insert  type 
of  publication;  e.g.,  book,  teacher's 
guide)  were  reproduced  or  are  being 
distributed  under  a  grant  from  the  U.S. 
Department  of  Education.  However, 
those  contents  do  not  necessarily 
represent  the  policy  of  the  Department 
of  Education,  and  you  should  not 
assume  endorsement  by  the  Federal 
Government;"  and 

(bj  "If  an  education  service  provider 
uses  funds  under  a  program  subject  to 
Section  439  of  the  General  Education 
Provisions  Act  (GEPA)  (20  U.S.C.  1232h) 
to  adopt  this  project,  the  education 
service  provider  must  comply  with  Part 
98  of  Titlr  34  of  the  Code  of  Federal 
Rfgiilcttions  (Student  Rights  in  Research. 
Fxperimental  Programs  and  Testing) 
which  contains  the  regxiUilions 
in-.plemonling  thnt  section  of  GEPA." 

(Aiithoiily:  20  U.S.C.  3«)l) 

§740.31     What  are  «  recipient** 
rfS?'orr:.:bt)<!ics  for  ocrvinc  student* 
enrolled  in  nonprofit  privjije  sc'iooK? 

("I  Rctiponsibiiitira  ofl^Aaand 
SEAs.  A  grant  t.>  i,n  IJLA  ox  LE\  i.h 
su*M<'ct  tu  thf  re  ,uirv"ic:.l8  in  Scctitm 
59ti  (if  th.!  Ldu-.:i:;.c:i  Coujiolidation  ar.d 
Iniprijviuidnl  Act  .'if  1931  concerning— 

(1)  CuniiuHation  wi»h  nonprofit  private 
s.'li  ijl  ij!rici.ils  in  dcvnlj^-uig  the 
iippiicoium;  and 

(2)  The  oppo.lui'ity  for  pKilicipation 
by  r-onpiofit  private  si.honl  children. 
Tl  •?  rt^guircnents  for  i,oii8ultation  are 
govci  ■    I  by  p..i;ier,Tph  (b)  of  this 
sotti.;n  and  34  CFR  76.652. 

(b)  Consultation.  (1)  An  applicant 
shall  comply  with  paraj^.  jjjh  (b)(2)  of 
this  section  if  the  following  conditions 
are  mot: 

(i)  The  applicant  is  an  LEA  or  SEA. 

(ii)  The  applicant  applies  for  a 
Developer  Demonstrator  award. 


(ill)  The  project  proposed  under  the 
application  is  designed  for  adoption  at 
elementary  or  secondary  schools. 

(2)  Thfe  applicant  shall  consult  with 
officials  of  nonprofit  private  elementary 
and  secondary  schools  to  ensure  that 
the  project  can  benefit  children  in  those 
schools. 

(c)  Participation.  An  LEA  or  SEA  that 
receives  a  Developer  Demonstrator 
award  designed  for  adoption  at 
elementary  and  secondary  schools  shall, 
based  on  the  consultation  under 
paragraph  (b)(1)  of  this  section,  ensure 
that  nonprofit  private  elementary  and 
secondary  schools  have  an  opportunity 
to  adopt  the  program. 

(d)  Other  requirements.  An  LEA  or 
SEA  grantee  shall  comply  with  the  rules 
for  subgrantees  in  EDGAR  S  76.658, 
Funds  not  to  benefit  a  private  school. 

(Authority:  20  U.S.C.  3851.  3862) 

PART  787— NATIONAL  DIFFUSION 
NETWORK.  DISSEMINATION 
PROCESS  PROJECTS 

Subpart  A — General 

787.1  What  is  a  Dissemination  Process 
project? 

787.2  Who  is  eligible  for  an  award? 

787.3  What  priorities  may  the  Secretary 
establish? 

787.4  What  regulations  apply? 

Sutipart  B— How  Does  One  Apply  for  an 
Award? 

787.10  What  must  an  applicant  submit  for 
Dissemination  Review  Approval? 

787.11  How  does  the  Program  Significance 
Panel  review  a  Disseminjtion  Proccsii? 

787.12  How  does  the  Program  FfTeclivcness 
Pane!  rrvicw  a  Dissemination  Process? 

787.13  How  IS  Dissemination  Review 
Approv.il  granted? 

7H7.14    Hdw  long  does  Dissemiration 

Review  Approval  last? 
787.15    VVhai  uctiviiics  must  an  applicant 

prcpose  tu  carry  out  if  it  receives  aa. 

awiirri? 

Subpart  C— Hvjw  Oo«s  tr.e  Secretary  Make 

an  Award? 

787.20    How  {ir>c8  the  Secretary  evaluate  an 

application? 
787.Z1     Selection  critei  ion — plan  of 

operblion. 
787.2:1    Selection  criterion — quality  of  key 

personnel. 

787.23  Selection  criterion — budget  and  cost- 
effectiveness. 

787.24  Selection  criterion — evaluation  plan. 

787.25  Selection  criterion— adequacy  of 
resources. 

787.26  Selection  criterion — monitoring  plan. 

787.27  Selection  criterion — special 
dissemination  strategies. 

787.28  What  additional  criteria  exist  for 
new  awards? 

787.29  What  additional  criteria  exist  for 
continuation  awards? 


Subpart  [>— What  Conditions  Must  bf  Met 
by  the  Recipient  of  an  Award? 

7tr  ;«)    VVh.it  rlisclaimers  are  required  on 
printed  materials? 

787.31     What  are  a  recipient's 

responsibilities  for  serving  students 
enrolled  in  nonprofit  private  schools? 
Aulfaorily:  20  U.S.C.  3851.  unless  otherwise 

noted 

Subpart  A— General 

-.787  1     What  IS  a  Dissemination  Process 
project? 

A  Dissemination  Process  project  must 
provide  information,  instructional 
materials  and  services  nationwide 
concerning  specific  content  areas, 
bodies  of  research  or  fields  of 
professional  development,  that  will  be 
of  use  to  education  service  providers. 

(Authority:  20  U.S.C.  3851) 

§787.2     Who  Is  eUglble  for  an  award'' 

Any  public  or  nonprofit  private 
agency,  organization  or  institution  that 
has  in  operation  a  dissemination 
process  that  has  current  Dissemination 
Review  Approval  may  apply  for  a  new 
Dissemination  Process  grant. 

(Authority  20  l!.S  C  3851) 

§787.3     What  priorities  may  the  Secretary 
estat>lish? 

Kdch  year  the  Secretary  may 
announce  in  a  notice  published  in  the 
Federal  Register  the  program  priorities 
for  which  applicants  may  apply  for 
assistance.  The  Secretary  selects 
priorities  in  accordance  with  34  CFR 
Part  7b6.3 
(Authority:  20  U.S.C..3851) 

§787.4    What  regulctlons  apply? 

The  fr.llowing  rejiulalicns  apply  to 
Dis^<  min.'ition  Process  projects: 
(h)  Thf  regulations  in  34  CFR  Part  785. 
(I))  The  regulations  m  34  CFR  7nG.3 
(f )  The  rKgu!<jt:c»ns  in  this  Part  787. 

(Autl.onty.ZnU.S.C.SaiJl) 

Subpart  B— How  Docs  One  Apply  for 
nn  AwariJ? 

§787.10     V.'hat  must  an  applicant  submit  for 
Dissemtnanon  Review  Approval? 

For  Dissemination  Review  Approval 
of  a  dissemination  process,  an  applicant 
shall  submit  to  the  Secretary — 

(a)  A  description  of  its  dissemination 
process: 

(b)  A  descriptioh  of  the  procedures 
and  criteria  for  selecting  information, 
instructional  materials  and  services  to 
be  disseminated  and  for  judging  that 
they  are  educationally  significant; 

(c)  A  description  of  the  procedures 
and  criteria  for  evaluating  qualitative 
and  quantitative  evidence  of  the 
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effectiveness  of  information, 
instructional  materials  and  services  to 
be  disseminated; 

(d)  Samples  of  the  information  and 
instructional  materials  to  be 
disseminated  through  the  dissemination 
process;  and 

(e)  Descriptions  of  the  services  to  be 
provided  through  the  dissemination 
process  and  of  the  methods  for  assuring 
broad  dissemination. 

§787. 1 1     How  does  the  Program 
Significance  Panel  review  a  Dissemination 
Process? 

(a)  The  PSP  determines  whether  or  not 
the  procedures  and  criteria  for  selecting 
information  and  instructional  materials 
to  be  disseminated  and  for  providing 
services  ensure  that  the  information  and 
instructional  materials  are  appropriate 
for  dissemination  through  the  NDN.  In 
making  this  determination,  the  PSP 
considers  whether  the  content  of  the 
information  and  instructional  materials 
would  be  generally  acceptable  to 
education  service  providers  and  parents. 

(b)  If  the  PSP  determines  in 
accordance  with  paragraph  (a)  of  this 
section,  that  the  procedures  and  criteria 
for  selecting  information  and 
instructional  materials  to  be 
disseminated  and  for  providing  services 
do  not  ensure  that  the  information  and 
instructional  materials  are  appropriate 
for  dissemination  through  the  NDN.  no 
further  review  will  be  conducted  by  the 
PSP  or  the  PEP. 

(c)  If  the  PSP  determines  in 
accordance  with  paragraph  (a)  of  this 
section  that  the  procedures  examined 
produce  information,  instructional 
materials  and  services  that  are 
appropriate  for  dissemination  by  the 
NDN.  the  PSP  determines  the  extent  to 
which  the  dissemination  process  meets 
the  following  criteria: 

[1)  Need.  (25  points) 

(i)  There  is  an  otherwise  unmet  need 
for  the  information,  instructional 
materials,  and  services. 

(ii)  The  needs,  the  information, 
instructional  materials  and  services  are 
designed  to  meet  are  important. 

(2)  Content.  (50  points) 

(i)  The  content  of  the  information, 
instructional  materials  and  services  is 
accurate  and  up-to-date. 

(ii)  The  content  of  the  information. 
instructional  materials  and  services  is 
appropriate  to  the  grade  level  of  target 
audience. 

(iii)  The  content  of  the  information 
and  instructional  materials  is 
educationally  sound. 

(iv)  The  information,  instructional 
materials,  and  services  are  clearly 
presented  in  a  manner  that  will  be 


readily  understood  by  teachers,  students 
and  parents. 

(v)  The  intended  outcomes  of  the 
information,  instructional  materials  and 
services  are  desirable. 

(3)  Program  design.  (25  points) 

(i)  The  program  design  is  an 
improvement  over  the  design  of  other 
programs  with  similar  intended 
outcomes. 

(ii)  The  program  design  incorporates 
up-to-date  standards  for  the  field, 
subject  area  and  population  served. 

(Authority:  20  U.S.C.  3851) 

§  786.12    How  does  the  Program 
Effectiveness  Panel  review  a  Dissemination 
Process? 

(a)  The  PEP  reviews  each 
dissemination  process  for  educational 
effectiveness  by  examining  the 
procedures  and  criteria  for  selecting 
information  and  instructional  materials 
to  be  disseminated  and  for  providing 
services  according  to  the  criteria  in 
paragraph  (d)  of  this  section. 

(b)  TTie  PEP  awards  up  to  100  points 
for  these  criteria. 

(c)  The  maximum  score  for  each 
criterion  is  indicated  in  parentheses. 

(d)  In  reviewing  each  dissemination 
process  the  PEP  determines  the 
following: 

[1]  Evaluation  design.  (50  points)  The 
PEP  determines  the  extent  to  which  the 
evaluation  design — 

(i)  Is  appropriate  for  the  program; 

(ii)  Is  based  on  correct  interpretation 
of  relevant  research  and  literature: 

(iii)  Demonstrates  that  a  clear  and 
attributable  connection  exists  between 
the  evidence  of  an  educational  effect 
and  the  program  treatment;  and 

(iv)  Addresses  rival  hypotheses. 

(2)  Results.  (25  points)  The  PEP 
determines  the  extent  to  which  the 
results  indicate  that  the  process  is 
particularly  effective  relative  to  similar 
processes. 

(3)  Replication.  (25  points)  The  PEP 
determines  the  extent  to  which  the 
information,  instructional  materials  and 
services  can  be  used  at  other  sites  with 
the  likelihood  of  achieving  similar 
results. 


(Authority:  20  U.S.C.  3851) 

§787.13    How  Is  Dissemination  Review 
Approval  granted? 

Dissemination  Review  Approval  is 
granted  if — 

(a)  The  PSP  finds  that  the  procedures 
and  criteria  for  selecting  information 
and  instructional  materials  to  be 
disseminated  and  for  providing  services 
will  ensure  that  they  are  appropriate  for 
dissemination  by  the  NDN  in 
accordance  with  §  787.11;  and 


(b)  The  PEP  has  given  the  procedures 
and  criteria  a  score  of  at  least  20  points 
for  the  criterion  in  §  787.12(d)(2) 
(Results)  and  a  total  score  of  at  least  70 
points. 

(Authority:  20  U.S.C.  3851) 

§787.14     How  long  does  DtssefTtinatton 
Review  Approval  last? 

(a)  Dissemination  Review  Approval 
remains  in  efTect  for  six  years  afier  the 
date  of  approval. 

(b)  Approval  granted  by  the  Joint 
Dissemination  Review  Panel  remains  in 
effect  for  six  years  after  the  date  of 
approval. 

(Authority:  20  U.S.C.  3851) 

{  787.15     What  activities  must  an  applicant 
propose  to  carry  out  It  it  receives  an 
award? 

A  Dissemination  Process  project 

must — 

(a)  Develop  and  provide  upon  request 
of  an  education  service  provider, 
descriptions  of  the  information,  material 
and  services  concerning  the  content 
areas,  fields  of  professional 
development  or  bodies  of  research  that 
are  available  through  the  dissemination 
process,  for  education  service  providers 
throughout  the  Nation  to  use  in 
becoming  familiar  with  the  grantee's 
project; 

(b)  Provide  upon  request  the 
information,  material  and  services 
described  in  paragraph  (a)  of  this 
section; 

(c)  Provide,  if  appropriate,  training  in 
support  of  the  use  of  the  information, 
materials  and  services  provided; 

j^aluate  the  quality  and 
nectiveness  of  the  dissemination 
process  as  specified  in  the  evaluation 
design  for  the  project; 

(e)  Maintain  records  during  the  grant 
period  concerning  the  dissemination  of 
information  and  materials,  and  the 
provision  of  services: 

(f)  Moniior  and  evaluate  the  extent  of 
use  by  teachers  and  students  and  the 
educational  results  obtained  through  use 
of  the  information,  materials  and 
services  selected  by  education  service 
providers; 

(g)  Participate  with  other  NDN 
grantees  in  workshops  and  meetings 
arranged  by  the  Secretary;  and 

(h)  Cooperate  with  State  Facilitator 
grantees  and  the  Private  School 
Facilitator  project  to  carry  out  the 
activities  in  this  section. 

(Authority:  20  U.S.C.  3851) 
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Subpart  C — How  Does  the  Secretary 
Make  an  Award? 

J  787  20     How  does  the  Secretary  eva/uate 
an  application? 

The  Secretary  evaluates  an 
application  according  to  the  criteria  in 
§  787.21  through  787.28. 
(Authority:  20  IJ.S.C.  3851) 

^  787.21    Selection  criterion— plan  of 
operation.  (30  points) 

The  Secretary  reviews  each 
application  to  determine  the  quality  of 
the  plan  of  operation  for  the  project, 
including — 

(a)  The  quality  of  the  design  of  the 
project  (See  S  787.16  for  a  description  of 
the  activities  that  a  Dissemination 
Process  project  must  propose.); 

(b)  A  clear  description  of  the 
information  and  instructional  materials 
to  be  disseminated,  and  the  services  to 
be  provided; 

(c)  A  description  of  any  training  to 
education  service  providers  the  program 
might  offer,  if  appropriate,  in  support  of 
the  use  of  the  materials  or  information 
described  above; 

(d)  The  extent  to  which  the  plan  of 
management  is  effective  and  ensures 
proper  and  efficient  administration  of 
the  project; 

(e)  How  well  the  objectives  of  the 
project  relate  to  the  purpose  of  the 
program; 

(f)  The  quality  of  the  applicant's  plans 
to  use  its  resources  and  personnel  to 
achieve  each  objective; 

(g)  If  the  applicant  is  an  LEA  or  SEA. 
the  quality  of  the  applicant's  plans  to 
provide  an  opportunity  for  private 
schools  to  use  the  information, 
instructional  materials  and  services. 

(Authority:  20  US.C.3»51) 

§  787.22     S«ectlon  criterion— quality  o( 
key  personnel.  (10  points) 

(a)  The  Secretary  reviews  each 
application  to  determine  the  quality  of 
key  personnel  the  applicant  plans  to  use 
on  the  project,  including — 

(1)  The  qualifications  of  the  project 
director 

(2)  The  qualifications  of  each  of  the 
other  key  personnel  to  be  used  in  the 
project; 

(3)  The  time  that  each  person  referred 
to  in  paragraphs  (a)  (1)  and  (2)  of  this 
section  plans  to  commit  to  the  project: 
and 

(4)  How  the  applicant,  as  part  of  its 
nondiscriminatory  employment 
practices,  will  ensure  that  its  personnel 
are  selected  for  employment  without 
regard  to  race,  color,  national  origin, 
gender,  age  or  handicapping  condition. 

(b)  To  determine  the  qualiHcations  of 
personnel  referred  to  under  paragraphs 


(a)  (1)  and  (2)  of  this  section,  the 
Secretary  considers — 

(1)  Experience  and  training  in  fields 
related  to  the  objectives  of  the  project; 
and 

(2)  Any  other  qualifications  that 
pertain  to  the  quality  of  the  project. 

(Aulhonly:  20  U.S.C.  3851) 

§  787.23    Selection  criterion — budget  an<J 
cost  effectiveness.  ( 1 0  points) 

The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which — 

(a)  The  budget  is  adequate  to  support 
the  project;  and 

(b)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project; 

(c)  The  estimated  cost  to  the  adopter 
for  purchasing  or  using  the  materials, 
information  or  services  that  are 
available  through  the  Dissemination 
Process  is  reasonable. 

(Authority  20  use  3851) 

§  787.24    Selection  criterion — evaluation 
plan.  (15  points) 

The  Secretary  reviews  each 
c^pplication  to  determine  the  quality  of 
the  evaluation  plan  for  the  project, 
including  the  extent  to  which  the 
applicant's  methods  of  evaluation — 

(a)  Are  appropriate  for  the  project; 

(b)  To  the  extent  possible,  are 
objective  and  produce  data  that  are 
quantifiable;  and 

(c)  Are  appropriate  to  evaluate — 

(1)  The  quality  and  effectiveness  of 
informational  materials,  of  any  training 
provided  and  fullow-up,  and  of  internal 
management  plans;  and 

(2)  "The  use  and  effectiveness  of  the 
materials  and  information  provided  to 
education  service  providers. 

(Authority:  20  U.S.C.  3851) 

§  787.25    Selection  criterion— adequacy  of 
resources.  (10  points) 

The  Secretary  reviews  each 
application  to  determine  the  adequacy 
of  the  resources  that  the  applicant  plans 
to  devote  to  the  project,  including 
facilities,  equipment,  and  supplies. 

(Authority:  20  U.S.C.  3851) 

§  787.26    Selection  criterion— monitoring 
plan.  (5  points) 

The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which  the  applicant  clearly  details  plans 
that  show  promise  of  effective 
management  of  the  project,  including 
monitoring  the  use  of  materials  and 
information  provided  through  the 
Dissemination  Process,  and  resulting 
benefits  to  educational  service 
providers. 

(Authority:  20  U^.C  3851] 


!)  787  27     Selection  criterion — special 
dissemmauon  strategies.  (20  points) 

The  Secretary  looks  for  information 
that  shows  the  extent  to  which  the 
applicant  proposes  special 
dissemination  strategies  to  meet  specific 
characteristics  of  its  program. 

(Authority  20  U  SC  38.S1) 

§  787.28     What  additional  criteria  exist  for 
new  awards? 

(d)  In  determining  the  order  of 
selection  under  EDGAR  5  75.217(d)  for 
new  Dissemination  Process  awards,  the 
Secretary — 

(1)  Seeks  diversity  of  projects  funded 
under  a  particular  competition  or  under 
this  program:  and 

(2)  Gives  equal  weight  to — 

(i)  The  total  rating  under  {  787.20; 

(ii)  The  rating  of  the  Program 
Significance  Panel;  and 

(iii)  The  rating  of  the  Program 
Effectiveness  Panel. 

(b)  Programs  approved  by  the  Joint 
Dissemination  Review  Panel  whose 
approval  period  is  still  in  effect  must  be 
reviewed  by  the  Program  Significance 
Panel  according  to  the  criteria  in 
S  787.11  by  July  1. 1988  in  order  to 
receive  a  new  award. 

(Authority  SOtr.S.C.  3851) 

§  787  29     What  additional  criteria  exist  for 
continuation  awards? 

If  the  Sei,relary  makes  a  continuation 
award  under  S  75.253,  the  Secretary  may 
consider  the  effectiveness  of  the  project 
during  the  previous  budget  period  in 
determining  the  amount  of  funding  for 
the  next  budget  period. 

(Authority:  20  use.  3851) 

Subpart  D — What  Conditions  Must  be 
Met  by  the  Recipient  of  an  Award? 

5  787  30     What  disclaimers  are  required  on 
printed  materials? 

Dissemination  Process  projects  must 
include  disclaimers  as  follows  on  all 
instructional  and  curriculum  materials 
reproduced  or  distributed  with  funds 
under  this  part: 

(a)  "The  contents  of  this  (insert  type 
of  publication;  e.g.,  book,  teacher's 
guide)  were  reproduced  or  are  being 
distributed  under  grant  from  the  U.S. 
Department  of  Education.  However, 
those  contents  do  not  necessarily 
represent  the  policy  of  the  Department 
of  Education,  and  you  should  not 
assume  endorsement  by  the  Federal 
Government;"  and 

(b)  "If  an  education  service  provider 
uses  funds  under  a  program  subject  to 
Section  439  of  the  General  Education 
Provisions  Act  (GEPA)  (20  U.S.C.  1232h) 
to  pay  for  information,  instructional 
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materials  or  services  provided  by  this 
project,  the  education  service  provider 
must  comply  with  Part  98  of  Title  34  of 
the  Code  of  Federal  Rejjulations 
(Student  Rights  in  Research. 
Fxpenmental  Programs  and  Testing) 
which  contains  the  regulations 
implementing  that  section  of  GEPA." 
(Authority:  20  U.S.C.  3851) 

§  787.31     What  are  a  reclptenfs 
responsibilities  for  serving  students 
enrolled  In  nonprofit  private  schools? 

(a)  ResponsibiJitjes  ofLEAs  and 
SEAs.  A  grant  to  an  LEA  or  SEA  is 
subject  to  the  requirements  m  Section 
586  of  the  Education  Consolidation  and 
Improvement  Act  of  1981  concerning— 

(1)  Consultation  with  nonprofit  private 
school  officials  in  developing  the 
application;  and 

(2)  The  opportunity  for  parlicipalion 
by  nonprofit  private  school  children. 
The  requirements  for  consultation  are 
.governed  by  paragraph  (b)  of  this 
section  and  34  CFR  76.652  of  EDGAR. 

(b)  Consultation,  (t)  An  applicant 
•-halJ  comply  with  paragraph  (b](2]  of 
ihis  section  if  the  following  conditions 
are  met: 

(i)  The  applicant  is  an  LEA  or  SEA; 

(ii)  The  applicant  applies  for  a 
Dissemination  Process  award; 

(iii)  The  information,  materials  and 
services  to  be  provided  through  the 
dissemination  process  would  be  used  in 
elementary  or  secondary  schools. 

(2)  The  applicant  shall  consult  with 
officials  of  nonprofit  private  elementary 
and  secondary  schools  to  ensure  that 
the  project  can  benefit  children  in  those 
schools. 

(c)  Participation.  An  IJ^A  or  SEA  that 
receives  a  DisseminatKin  Process  aw  -d 
designed  to  provide  information. 
materials  and  services  to  elementary 
and  secondary  schools  shall,  based  on 
the  consultation  under  paragraph  (b)(1) 
of  this  section,  ensure  that  nouprofit 
elementary  and  secondary  schools  have 
an  opportunity  to  use  the  information. 
instructional  materials  and  services. 

(d)  Other  requirements.  An  LEA  or 
SEA  grantee  shall  comply  with  the  rules 
for  subgranfees  in  EDGAR  §  76.658, 
Funds  not  to  benefil  a  pnvate  school. 

(Authority:  20  U.S.C.  3861.  3862) 

PART  788— NATIONAL  OfFFUSION 
NETWORK:  STATE  FACtLITATOfl 
PROJECTS 

Sut>pairt  A— GefMrai 

788.1  WltatieaSfalePaciKtatorprofect? 

788.2  Who  is  eligible  for  an  award? 

788.3  What  regulations  apply? 


Subpart  B — How  Does  One  Apply  for  an 
Award? 

788.10    Whdt  activities  must  an  applicant 
propose  to  carry  out  if  it  receives  an 
award? 

Subpart  C— How  Does  the  Secretary  Make 
an  Award? 

788.20  How  many  awards  does  the 
Secretary  make  in  each  State? 

788.21  How  does  the  Secretary  evaluate  an 
application? 

788.22  Selection  criterion— plan  of 
operation. 

788.23  Selection  criterion — quaKty  of  key 
personnel. 

788.24  Selection  crjlerion — budsef  and  cost 
effectiveness. 

788.25  Selection  cnterion — evalualioo  plan. 

788.26  Selection  cnterion — adequacy  of 
resources. 

788.27  Selection  criterion — monitofina  plan. 

788.28  Selection  criterion — consiiiUinon 
during  application. 

788.29  Selection  criterion — consuttah'on  and 
participation  durinj?  project 

788.30  Selection  cnlerirn — irKHivativp 
dissemination  atratejues. 

788.31  Selection  cntenon — prc^^slon  of 
information  about  otlief  programs. 

788.32  What  additional  critena  exist  for 
continuation  awards? 

Subpart  t>-What  Condfftons  Must  Be  Met 
by  the  Recipient  of  an  Awartt? 

788.40     What  are  a  recipient  s 

responsibilihes  to  dtudents  enroOed  in 

nonprofit  pnvate  schools? 
Authority:  20  U.S.C.  3851,  unless  ot^rwise 
noted. 

Subpart  A— General 

§  788.1     What  is  a  State  Facilitator  Project? 

A  State  Facilitator  Project  must 
disseminate  a  wide  variety  of  exemplary 
education  programs  within  the 
particular  State  served  by  each  project. 
(Authority:  20  U.S.C.  3851) 

§  788.2     WUe  is  elfgfbfe  tor  an  award? 

Any  public  or  nonprofit  private 
agency,  organization,  or  institution 
located  in  the  State  to  be  served  may 
apply  for  a  State  Facilitator  award. 
(Authority:  20  U.S.C.  3851) 

§  788.3     What  regulations  apply? 

The  following  rejguiations  apply  to 
State  Facilitator  projects. 

(a)  The  regulations  in  34  CFR  Part  785- 

(b)  The  regulations  in  this  Part  788. 

(Authority:  20  U  SC.  3851) 

Subpart  B— How  Does  One  Apply  for 
an  Award? 

§788.10    What  actlvfties  must  an  applicant 
propose  to  carry  out  if  it  receives  an 
award? 

A  State  Facilitator  project  must — 
(a)  Inform  public  and  private 
education  service  providers  about  the 


availability  of  all  exemplary  education 
programs  in  the  National  Diffusion 
Network; 

(b)  Assist  education  ser\icc  providers 
to  select  exemplary  edut.alion  projarams 
to  meet  their  needs; 

(c)  Negotiate  adoption  agreements 
with  Developer  Demonsb-ator  and 
Dissemination  Process  grantees  and 
education  service  fBrr^nders; 

(d)  Arrange  for  Developer 
Demonstrator  and  Dissemination 
Process  grantees  to  provide  training  and 
follow-up  services  when  requested  by 
education  service  providers; 

(e)  Arrange  for  the  selection  and 
b-aining  of  Local  Facilitators: 

(f)  Assist  in  the  identification  and 
preparation  of  Certified  Trainers  and 
Demonstration  Sites; 

(g)  Maintain  records  during  the  grant 
period  concerning  the  exemplary 
education  programs  adopted  in  the 
State,  including  demographic  data  and 
program  retention  rates; 

(h)  Monitor  and  evaluate  die  activities 
of  the  State  Facilitator  project; 

(i)  Partidpate  with  other  NDN 
grantees  in  workshops  and  meetings 
arranged  by  the  Secretary; 

(j)  Cooperate  with  Developer 
Demonstrator  grantees.  Dissemination 
Process  grantees  and  the  Private  School 
Facilitator  grantee  to  carry  out  the 
activities  in  this  section;  and 

(k)  Disseminate  information  about 
ERIC,  Research  and  Development 
Centers  and  Regional  Educational 
Laboratories,  and  schools  recognized 
through  the  Secretary's  School 
Recognition  Program. 

(Authority:  2D  C&C.  38511 

Subpart  C— How  Does  ttie  Secretary 
Make  an  Award? 

§  788.20     How  many  anwards  does  the 
Secretary  make  In  each  State? 

The  Secretary  makes  one  award  in 
each  State 

(Authority:  20  U.S.C  3851) 

§  788.21     How  does  the  Secretary  evaluate 
an  application? 

The  Secretary  evaluates  an 
application  according  to  the  criteria  in 
§§788.22  through  788.32. 
(Authonty:  20  U.S.C.  3851) 

§  788.22    Selection  criterion — plan  of 
operation.  (15  points) 

The  Secretary  reviews  each 
application  to  determine  the  quality  of 
the  plan  of  operation  for  the  project 
including. — 

(a)  The  quality  of  the  design  of  the 
project  (See  §  788.10  for  a  description  of 
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the  activities  that  a  State  Facilitator 
must  propose): 

(b)  The  extent  to  which  the  plan  of 
management  is  effective  and  ensures 
proper  and  efficient  administration  of 
the  project: 

(c)  How  well  the  objectives  of  the 
project  relate  to  the  purpose  of  the 
program; 

(d)  The  quality  of  the  applicant's  plans 
to  use  its  resources  and  personnel  to 
achieve  each  objective: 

(e)  If  the  applicant  is  an  LEA  or  SEA. 
the  quality  of  the  applicant's  plans  to 
provide  an  opportunity  for  participation 
of  private  schools  in  accordance  with 

S  788.40. 

(Authority:  20  U.S.C.  3851) 

i  7M.23     Selection  criterion — Quatlty  of 
key  pef»onne<.  (20  points) 

[n]  The  Secretary  reviews  each 
application  to  determine  the  quality  of 
key  personnel  the  applicant  plans  to  use 
on  the  project,  including — 

(1)  The  qualifications  of  the  project 
director; 

(2)  The  qualifications  of  each  of  the 
other  key  personnel  to  be  used  in  the 
project; 

(3)  The  time  that  each  person  referred 
to  in  paragraph  (a)  of  this  section  will 
commit  to  the  project;  and 

(4)  The  extent  to  which  the  applicant. 
as  part  of  its  nondiscriminatory 
employment  practices,  will  ensure  that 
its  personnel  are  selected  for 
employment  without  regard  to  race, 
color,  national  origin,  gender,  age  or 
handicapping  condition. 

(b)  To  determine  the  qualifications  of 
personnel  referred  to  in  paragraphs 
(a)(1)  and  (2)  of  this  section,  the 
Secretary  considers — 

(1)  Experience  and  training  in  fields 
related  to  the  objectives  of  the  project: 
and 

(2)  Any  other  qualifications  that 
pertain  to  the  quality  of  the  project 

(Authority:  20  U.S.C  3851) 

;  7M.24    Selection  criterion— budget  end 
cost  effectiveness.  (5  potnts) 

The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which — 

(a)  The  budget  is  adequate  to  support 
the  project;  and 

(b)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project. 
(Authority  20  U.S.C.  3851) 

5  788.25    Selection  crtterlon— evaluation 
plan.  ( 1 0  points) 

The  Secretary  reviews  each 
application  to  determine  the  quality  of 
the  evaluation  plan  for  the  project. 


including  the  extent  to  which  the 

applicant's  methods  of  evaluation- 
la)  Are  appropriate  to  the  project:  and 
(b)  To  the  extent  possible,  are 

objective  and  produce  data  that  are 

quantifiable. 
Cross-reference.  See  34  CFR  75.590 

Evaluation  by  the  grantee. 

(Authority:  20  U.S.C.  3851) 

?  788.26    Selection  criterion— edequicy  of 
resource*.  (5  points) 

The  Secretary  reviews  each 
application  to  determine  the  adequacy 
of  the  resources  that  the  applicant  plans 
to  devote  to  the  project,  including 
facilities,  equipment  and  supplies. 

(Authority:  20  use.  3851) 

;  788.27     Selection  criterion — monttoring 
ptan.  (15  points) 

The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which  the  applicant  clearly  details  plans 
to  monitor  and  assist  sites  that  adopt 
the  programs,  and  provide  follow-up 
services  after  training. 
(Authority  20  use.  3851) 

}  788.27    Selection  criterion — consultation 
during  appiicetion.  (5  ponts) 

The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which  the  applicant,  in  developing  its 
application,  has  consulted  with  the  SFJK. 
LEAi.  Institutions  of  Higher  Education, 
private  8cho<il8  and  other  educational 
service  providers  in  the  State  to  be 
served. 
(Authority.  20  U.S.C.  3851) 

S  788.27    Selection  criterion— consurtstion 
and  participation  during  projed  (5  points) 

TTie  Secretary  reviews  each 
application  to  determine  the  extent  to 
which  the  applicant,  in  carrying  out  the 
project  activities,  provides  for 
consultation  with,  and  participation  of 
the  SEA.  LEAs.  Institutions  of  Higher 
Eduation,  private  schools  and  other 
education  service  providers  in  the  State. 
(Authority:  20  use.  3851) 

§  788.30     Selection  criterion — Innovitlve 
dissemination  strategies.  ( 1 0  points) 

The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which  the  applicant  proposes  innovative 
dissemination  strategies. 
(Authonty:  20  U  S  C.  3851) 

§788.31     Selection  criterion — provision  of 
Information  atx>ut  otfier  programs.  (10 
pomts) 

Take  Secretary  reviews  each 
application  to  determine  the  extent  to 
which  the  applicant  has  the  capacity  to 
provide  information  about  ERIC, 


Research  and  Development  Centers  and 

Regional  Educational  Laboratories,  and 

schools  recognized  through  the 

Secretary's  School  Recognition  Program 

to  educational  personnel  throughout  the 

State. 

(Authority:  20  U.S.C.  3851) 

5  788.32    Wtiat  additional  criteria  exist  tor 
continuation  awards? 

If  the  Secretary  makes  a  continuation 
award  under  S  75.253,  the  Secretary  may 
consider  the  effectiveness  of  the  project 
during  the  previous  budget  period  in 
determining  the  amount  of  funding  for 
the  next  budget  period. 

(Authority:  20  U.S.C.  3851) 

Subpart  D— What  Conditlona  Must  be 
Met  by  the  Recipient  of  an  Award? 

{  788.40    What  are  a  recipient  s 
responsibilities  to  students  enrolled  In 
nonprofit  private  schools? 

(a)  Responsibilities  of  LEAs  and 
SEAs.  A  grant  to  an  LEA  or  SE.A  is 
subject  to  the  requirements  in  S  586  of 
the  Education  Consolidation  and 
Improvement  Act  of  1981  concerning— 

(1)  Consultation  with  nonprofit  private 
school  officials  in  developing  the 
application;  and 

(2)  The  opportunity  for  participation 
by  nonprofit  private  school  children. 
The  requirements  for  consultation  are 
governed  by  paragraph  (b)  of  this 
section  and  S  76.652  of  EDGAR 

(b)  Consultation.  (1)  An  applicant 
shall  comply  with  paragraph  (b)(2)  of 
this  section  if  the  following  conditions 
are  met; 

(i)  The  applicant  is  an  LEA  or  SEA. 

(ii)  The  applicant  applies  for  a  State 
Facilitator  award. 

(2)  The  applicant  shall  consult  with 
officials  of  nonprofit  pnvafe  elementary 
and  secondary  schools  in  the  State 
served  by  the  project  to  determine 
appropriate  strategies  to  ensure  that 
children  in  those  schools  can  benefit 
from  the  project. 

(c)  Participation.  An  LEA  or  SEA  that 
receives  a  Stale  Facilitator  grant  shall 
use  the  strategies  developed  under 
paragraph  {b)(l)  of  this  section  to  ensure 
that  teachers  and  administrators  from 
nonprofit  private  elementary  and 
secondary  schools  have  an  opportunity 
to  participate. 

(d)  Other  requirements.  An  LEA  or 
SEA  grantee  shall  comply  with  the  rules 
for  subgrantees  in  EDGAR  $  76.658. 
Funds  not  to  benefit  a  private  school. 

(Authority;  20  U.S.C.  3851.  3882) 
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PART  789— NATIONAL  DIFFUSION 
NETWORK:  PRIVATE  SCHOOL 
FACrLfTATOR  PROJECT 

Subpart  A— General 
Sec. 

789.1  What  is  a  Private  School  Facitifalor 
project? 

789.2  Who  is  eligible  for  an  award? 

789.3  What  rejjulationg  apply? 

Subpart  B— How  Does  One  Apply  for  an 
Award? 

78ftl0  What  activities  muit  an  appLcant 
propose  to  carry  out  if  it  receive*  an 
Bwarcf 

Subpart  C— How  Does  the  Secretary  Make 

an  Award? 

789.20  How  does  the  Secretary  evaluate  an 
applicaliofl? 

789.21  Selection  criterion — plan  of  operatKHi. 

789.22  Selection  criterioa — quality  of  key 
personnel. 

789.23  SeJection  criterion — budget  and  cost 
effectiveness. 

789.24  Selection  criterion — pvalustion  plan. 

789.25  Selection  criterion — adequacy  of 
resources. 

789.28  Selection  criterion — coosuitation 
during  application 

789.27  Selection  cnterion — consuttatwn  aixi 
participation  during  project. 

789.28  Selection  criterion — innovative 
dissemination  strategies. 

789.29  Selection  criterion — previous 
experience. 

789.30  Selection  criterion — provision  of 
information  about  other  programs. 

789.31  What  additional  criteria  exist  for 
continuation  awards? 

Authority:  20  U.S.C.  3851.  unless  otherwise 
noted.  ... 

Subpart  A— General  .  < 

§  789.1     Wtiat  Is  a  Private  School  Facilitator 
Project? 

A  Private  School  Facilitator  project 
must  disseminate  exemplary  education 
programs  to  private  schools  nationwide. 
(Authority:  20  US.C.  3851) 

§  789.2     Who  la  eligible  for  an  award? 

Any  public  or  nonprofit  private 
agency,  organization,  or  institution  may 
apply  for  a  Private  School  Facilitator 
grant  to  serve  private  schools 
nationwide. 

(Authority:  20  U.S.C.  3851) 

§  789.3    What  regulatiorts  apply? 

The  following  regulations  apply  to  the 
Private  School  Facilitator  project: 

(a)  The  regulations  in  34  CFR  Part  785. 

(b)  The  regulations  in  this  Part  789. 
(Authority:  20  V£.C.  3851) 
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Subpart  B — How  Does  On«  Apply  for 
an  Award? 

§789.10    What  actMtiee  must  an  appAcant 
propose  to  carry  out  W  it  r»c«K««  an 
award? 

The  Private  School  Facilitator  project 
must — 

(a)  Inform  private  schools  throughout 
the  Nation  about  the  availability  of 
exemplary  education  programs  in  the 
National  Ehffusion  Network; 

(b)  Assist  private  education  service 
providers  to  select  exemplary  education 
programs  to  meet  their  needs: 

(c)  Negotiate  adoption  agreements 
with  Developer  Demonstrator  and 
Dissemination  Process  grantees  and 
private  education  service  providers; 

(d)  Arrange  for  Developer 
Demonstrator  and  Dissemination 
Process  grantees  to  provide  information, 
training  and  follow-up  services  to  staff 
members  of  private  schools  if  requested: 

(e)  Arrange  for  the  selection  and 
training  of  local  facilitators: 

(f)  Assist  in  the  identification  and 
training  of  Certified  Trainers; 

(g)  Maintain  records  during  thr  grant 
period  concerning  the  exemplary 
education  programs  adopted  by  private 
schools,  mchjding  demographic  data  and 
program  retention  rates; 

(h)  Monitor  and  evaluate  the  activities 
of  the  Private  School  Facilitator  project; 

(i)  Participate  with  other  NDN 
grantees  in  workshops  and  meetings 
arranged  by  the  Secretary; 

(j)  Cooperate  with  Developer 
Demonstrator  grantees.  Dissemination 
Process  grantees  and  State  Facilitator 
grantees  in  establishing  linkages  to 
private  schools  throughout  the  Nation; 
and 

(k)  Disseminate  information  about 
ERIC,  Research  and  Development 
Centers  and  Regional  Educational 
Laboratories,  and  schools  recognized 
through  the  Secretary's  School 
Recognition  Program. 

(Authority:  20  use.  3851) 

Subpart  C— How  Does  the  Secretary 
Make  an  Award? 

§  789.20    How  does  the  Secretary  evaluate 
an  application? 

The  Secretary  evaluates  an 
application  for  a  Private  School 
Facilitator  award  according  to  the 
criteria  in  §§  789.21  through  789.30. 
(Authonty:  20  U  S.C.  3851) 

§  789.21    Selection  crtterlon — plan  of 
operation.  (15  points) 

The  Secretary  reviews  each 
application  to  determine  the  quality  of 
the  plan  of  operation  for  the  project, 
including — 


(a)  The  quality  of  the  design  of  the 
project  (See  §  789.10  for  a  description  of 
each  of  the  activities  that  the  Private 
School  Facilitator  must  propose): 

The  extent  to  which  the  plan  of 
management  is  effective  and  ensures 
proper  and  efficient  administration  of 
the  project: 

(c)  How  well  the  objectives  of  the 
project  relate  to  the  purpose  of  the 
program; 

(d)  The  quality  of  the  applicant's  plans 
to  use  its  resources  arid  persortnei  to 
achieve  each  objective;  and 

(e)  The  extent  to  which  the  applicant 
clearly  details  plarw  to  monitor  and 
assist  sites  that  adopt  programs,  and 
provide  follow-up  services  after  training. 
(Authority:  20  U.S.C.  3851) 

§  789.22    Selection  criterior>— quaHty  of 

key  personnel.  { i  C  pomts  i 

(a)  The  Secretary  reviews  each 
application  to  determine  the  quality  of 
key  personnel  the  applicant  plans  to  use 
on  the  project  mclnduig — 

(1)  The  quahfications  of  the  project 
director 

(2)  The  qualifications  of  each  of  the 
other  key  personnel  tc  be  used  in  the 
project; 

(3)  The  time  that  each  person  referred 
to  in  paragraphs  (a)(1)  and  (2)  of  this 
section  will  commit  to  the  project;  and 

(4)  The  extent  to  which  the  applicant, 
as  part  of  its  nondiscriminatory 
employment  practices,  will  ensure  that 
its  personnel  are  selected  for 
employment  without  regard  to  race, 
color,  national  origin,  gender,  age  or 
handicapping  condition. 

(b)  To  determine  qualifications  of 
personnel  referred  to  under  paragraphs 
(a)(1)  and  (2)  of  this  section,  the 
Secretary  considers — 

(1)  Experience  and  training  in  fields 
related  to  the  objectives  of  the  project; 
and 

(2)  Any  other  quahfications  that 
pertain  to  the  quality  of  the  project. 
(Authority:  20  U.S.C.  3851) 

§  789.23    Selection  criterion — budget  and 
coat  effectiveness.  (10  points) 

The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which — 

(a)  The  budget  is  adequate  to  support 
the  project  and  is  cost  effective;  and 

(b)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project 

(Authority:  20  U.S.C.  3851) 

§  789.24    Selection  criterion — evaluation 
plan.  (10  points) 

The  Secretary  reviews  each 
application  to  determine  the  quality  of 
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the  evaluation  plan  for  the  project, 
including  the  extent  to  which — 

(a)  The  applicant's  methods  of 
evaluation — 

(1)  Are  appropriate  for  the  project: 
and 

(2)  To  the  extent  possible,  are 
objective  and  produce  data  that  are 
quantifiable,  including  evaluation  of  the 
impact  of  the  adoptions  in  private 
schools:  and 

(b)  The  applicant  will  seek  the 
assistance  of  national  experts  and 
professional  associations  concerned 
with  private  schools  in  designing  and 
carrying  out  evaluation  activities. 

Cross-reference.  See  34  CFR  75.590 
Evaluation  by  the  grantee. 
(Authority:  20  use,  3851) 

'.  789  25     Selection  criterion— adequacy  o« 
resources  (5  points) 

The  Secretary  reviews  each 
application  to  determine  the  adequacy 
of  the  resources  that  the  applicant  plans 
to  devote  to  the  project,  including 
facilities,  equipment  and  supplies. 

(Authority:  20  U.S.C.3851) 


§  789  26     Selection  criterion — consultation 
during  application  (5  points) 

the  Secretary  reviews  each 
application  to  determine  the  extent  to 
which  the  applicant,  in  developing  its 
application,  has  consulted  with  diverse 
private  school  educators. 
(Authority:  20  U.S.C.  3851) 

§  789  27     Selection  criterion— consultation 
and  participation  during  pro|ect  {b  points) 

The  Secretdry  reviews  each 
application  to  determine  the  extent  to 
which  the  applicant,  in  carrying  out 
project  activities,  provides  for 
consultation  with,  and  participation  of 
diverse  private  school  educators. 

(Authonly    .?nlISr   .laSl) 

§  789  28     Selection  criterion— innovative 
dissemination  strategies.  (10  points) 

The  SecPKldiy  reviews  each 
application  to  determine  the  extent  to 
which  the  applicant  proposes  innovative 
dissemination  strategies. 
(Authority:  20  U.S.C.  3851} 

§  789  29     Selection  criterion  — previous 
experience.  (20  points) 

The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which  the  applicant  has  had  previous 


experience  in  successfully  working  with 
and  providing  services  to  many  different 
types  of  private  schools  nationwide. 

(Aulhorjly:  2n  tl  S  C  38511 
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§  789  30     Selection  crrtenon— provision  o( 
information  about  other  programs  (10 
points) 

I  he  Secretary  reviews  each 
application  to  determine  the  extent  to 
which  the  applicant  has  the  capacity  to 
provide  information  about  ERIC. 
Research  and  Development  Centers  and 
Regional  Educational  Laboratories,  and 
schools  recognized  through  the 
Secretary's  School  Recognition  Program. 

(Authority:  ZOtVSC   3851) 

§  789.31     What  additional  criteria  exist  for 
continuation  awards? 

If  the  Secretary  makes  a  continuation 
award  under  §75.253,  the  Secretary  may 
consider  the  effectiveness  of  the  project 
during  the  previous  budget  period  in 
determining  the  amount  of  funding  for 
the  next  budget  period. 

(Authority:  20  use.  3851) 

(FR  Doc  87-13108  Filed  6-9-87;  8:45aml 

BILLIMC  CODE  4000-01-11 


DEPARTMENT  OF  EDUCATION 

(CFDANOJ84-073A) 

Notice  Inviting  AppUcations  for  new 
Developer  Demonstrator  Awards 
Under  the  National  Diffusion  Network 
Program  for  Fiscal  Year  1987 

I'URFOSE;  Provides  grants  for  the 
nationwide  dissemination  of  exemplary 
t'hicHtion  programa. 

i'MURlTlKS  Absolute prioriUes. 
Taking  into  account  unmet  national 
needs,  the  Secretary  has  sHecfed 
absolute  priorittes  for  this  competition 
from  the  list  of  priorities  in  §  7H6.3.  [See 
the  Notice  of  f>roposed  Rulemaking  for 
the  National  Diffusion  Network 
published  in  this  issue  of  the  Federal 
Register.)  Only  applications  for  projects 
in  these  priority  areas  will  be 
considered.  The  Secretary  seeks 
applications  for  projects  in  the  following 
priority  areas: 

1.  English,  including  literature. 

2.  Science. 

3.  History,  geography  and  civics, 
including  special  history  programs  in 
conjunction  with  the  bicentennial  of  the 
Constitution  of  the  United  States. 

4.  Mathematics. 

5.  Reading  for  the  secondary  level, 
and  adult  literacy  programs. 

6.  Written  communications. 

7.  Health,  including  drug  abuse 
prevention  programs. 

8.  The  humanities. 

9.  Programs  that  assist  in  improving 
schtoo!  discipline  and  that  foster  an 
atmosphere  conducive  to  learning. 

10.  Foreign  languages. 

11.  Programs  that  improve  students' 
skills  in  comprehension,  analysis,  and 
problem  solving,  including  programs  in 
philosophy. 

12.  Programs  that  improve  teaching 
and  the  quality  of  instruction. 

13.  Educational  leadership. 

14.  School-wide  and  district-wide 
improvement  efforts. 

15.  Drop-out  prevention  programs  and 
programs  for  at-risk  youth. 

16.  Programs  that  foster  parental 
involvement  in  schools. 

17.  Early  childhood. 

18.  Gifted  and  talented  students. 
However,  this  listing  of  priorities  does 
not  bind  the  Department  of  Education  to 
a  specific  number  of  projects  in  each 
priority,  or  to  selecting  projects  for 
funding  in  every  priority. 

Invitational  Priority.  The  Secretary 
particularly  invites  applications  for 
projects  that  have  not  been  funded 
previously  under  the  National  Diffusion 
Network.  However,  these  applications 
will  not  receive  an  absolute  or 
competitive  advantage  over  other 
applications. 


DEADUNE  FOR  TRANSMITTAL  OF 
APPUCATIONS: /u/y  15.  1987. 

DEADLIKE  FOR 
INTERGOVERNMENTAL  REVIEW 
COMMENTS:  September  ia,  1987. 

APPUCATIONS  AVAILABLE; /uiie 
15,  1987. 

AVAILABLE  FUNDS;  $480,000. 

ESTIMATED  RANGE  OF  AWARDS; 
$40,000  to  $75,000, 

ESTIMATED  AVERAGE  SIZE  OF 
AWARDS;  $52,000. 

ESTIMATED  NUMBER  OF  AWARDS: 
7  to  10. 

PROJECT  PERIOD;  24-48  months. 

APPU CABLE  REGULATIONS,  (a) 
Regulations  governing  the  National 
Diffusion  Network  as  proposed  to  be 
codified  in  34  CFR  Parts  785  and  786. 
(Applications  are  being  accepted  based 
on  the  Notice  of  Proposed  Rulemaking 
which  is  published  in  this  issue  of  the 
Federal  Register.  If  any  substantive 
changes  are  made  in  the  final 
regulations  for  this  program,  applicants 
will  be  given  the  opportunity  to  revise  or 
resubmit  their  applications);  and 

(b)  the  Education  Department  General 
Administrative  Regulations,  34  CFR 
Parts  74,  75,  77,  78.  and  79. 

FOR  APPLICATIONS  OR 
INFORMATION  CONTACT;  Mrs.  Anne 
Barnes,  U.S.  Department  of  Education, 
Recognition  Division,  555  New  jersey 
Avenue,  NW.,  Room  510,  Washington, 
DC.  20208.  Telephone;  (202)  357-6157. 
Program  Authority;  20  U.S.C.  3851. 
Dated:  June  4. 1987. 
Chester  E.  Finn,  Jr., 

Assistant  Secretary  and  Counselor  to  the 
Secretary. 

[FR  Doc.  87-13111  Filed  6-9-87;  8:45  am] 
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(CFDANo.:84.073E) 

Notice  Inviting  Applications  for  new 
Dissemination  Process  Project  Awards 
Under  the  National  Diffusion  Network 
Program  for  Fiscal  Year  1987 

PURPOSE;  Provides  grants  for  the 
nationwide  operation  of  Dissemination 
Process  projects. 

PRIORITIES;  Absolute  Priorities. 
TaJiing  into  account  unmet  national 
needs,  the  Secretary  has  selected 
absolute  priorities  for  this  competition 
from  the  list  of  priorities  in  §  786.3.  (See 
the  Notice  of  Proposed  Rulemaking  for 
the  National  Diffusion  Network 
published  in  this  issue  of  the  Federal 
Register.)  Only  applications  for  projects 
in  these  priority  areas  will  be 
considered.  The  Secretary  seeks 
applications  for  projects  in  the  following 
priority  areas: 

1.  Science. 


2.  History,  geography  and  civics, 
including  special  history  programs^  m 
conjunction  with  the  bicertennial  of  the 
Constitution  of  the  Umted  States 

3.  Mathematics. 

4.  Health,  mcluding  drug  abuse 
prevention  programs. 

5.  The  humanifiea. 

6.  Programs  that  assist  in  improving 
school  discipline  and  foster  an 
atmosphere  conducive  to  learning. 

7.  Programs  that  improve  teaching  arwl 
the  quality  of  lOistruction. 

8.  Drop-out  prevention  programs  and 
programs  for  at-risk  yoath. 

However,  this  listing  of  prK>r»ti€s  does 
not  bind  the  Department  of  Educatron  to 
a  specific  number  of  projects  in  each 
priority,  or  to  selecting  projects  for 
funding  in  everv  priority. 

DEADUNE  FOR  TRANSMITTAL  OF 
APPLICATIONS:  )uly  15, 1987. 

DEADLINE  FOR 
INTERGOVERNMENTAL  REVIEW 
COMMENTS:  September  15.  1987. 

APPUCATIONS  AVAILABLE: /o/?e 
15.  1987. 

AVAILABLE  FUNDS:  Up  to  $220,000. 

ESTIMATED  RANGE  OF  AWARDS: 
$50,000  to  $125,000, 

ESTIMATED  AVERAGE  SIZE  OF 
AWARDS:  $73,000. 

ESTIMATED  NUMBER  OF  AWARDS: 
3. 

PROJECT  PERIOD:  The  Secretary 
expects  to  make  awards  for  project 
periods  of  up  to  48  months. 

APPUCABLE  REGULATIONS:  (a) 
Regulations  governing  the  National 
Diffusion  Network  as  proposed  to  be 
codified  in  34  CFR  Parts  785.  786,  and 
787.  (Applications  are  being  accepted 
based  on  the  Notice  of  Proposed 
Rulemaking  which  is  published  in  this 
issue  of  the  Federal  Register.  If  any 
substantive  changes  are  made  in  the 
final  regulations  for  this  program, 
applicants  will  be  given  the  opportunity 
to  revise  or  resubmit  their  applications); 
and 

(b)  the  Education  Department  General 
Administrative  Regulations.  34  CFR 
Parts  74,  75.  77,  78,  and  79. 

FOR  APPUCATIONS  OR 
INFORMATION  CO.NTACT;  Ms. 
Margaret  E.  McNeely,  U.S.  Department 
of  Education,  Recognition  Division,  555 
New  Jersey  Avenue,  NW.,  Room  510, 
Washington,  DC  20208.  Telephone:  (202) 
357-6134. 
Program  authority:  20  U.S.C.  3851. 
Dated:  June  4, 1987. 
Chester  E.  Finn,  Jr., 

Assistant  Secretary  and  Counselor  to  the 
Secretary. 

[FR  Doc.  87-13109  Filed  6-9-87;  8:45  am] 
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ICFDA  No.:  84.073F1 

Notice  Inviting  Applications  for  a  New 
Private  School  Facilitator  Award  Under 
the  National  Diffusion  NetworV 
Program  (or  Fiscal  Year  1987 

Purpose:  Provides  a  grant  for  the 
nationwide  dissemination  to  private 
schools  to  exemplary  education 
programs. 

Deadline  for  Transmittal  of 
Applications:  July  23. 1987. 

Deadline  for  Intergovernmental 
Review  Comments:  September  23. 1987. 

Applications  Available:  June  15. 1987. 

A  vailable  Funds:  Up  to  $225,000. 


Estimated  Range  of  Award:  $150,000 
to  $225,000. 

Estimated  Number  of  Awards:  1  (one). 

Project  Period:  The  Secretary  expects 
to  make  the  award  for  a  project  period 
of  up  to  48  months. 

Applicable  Regulations:  (a) 
Regulations  governing  the  National 
Diffusion  Network  as  proposed  to  be 
codified  in  34  CFR  Parts  785  and  789. 
(Applications  are  being  accepted  based 
on  the  Notice  of  Proposed  Rulemaking 
which  is  published  in  this  issue  of  the 
Federal  Register.  If  any  substantive 
changes  are  made  in  the  final 
regulations  for  this  program,  applicants 
will  be  given  the  opportunity  to  revise  or 
resubmit  their  applications);  and 


(b)  The  Education  Department 
General  Administrative  Regulations,  34 
era  Parts  74,  75.  77.  78.  and  79. 

For  Applications  or  Information 
Contact:  Ms,  Lois  N.  Weinberg.  U.S. 
Department  of  Education.  Recognition 
Division.  555  New  Jersey  Avenue,  NW., 
Room  510.  Washington.  DC  20208. 
Telephone:  (202)  357-6147. 

Program  Authority:  20  U.S.C.  3851. 

DHled:  lune  4.  1967. 
Chester  E.  Finn.  Jr., 

Assistant  Secretary  and  Counselor  to  the 
Secretary. 
(FR  Doc  87-13110  Filed  6-»-B7:  8:45  am| 
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Health  and  Human 
Services 

Health  Care  Financing  Administration 

42  CFR  Parts  405,  412,  413,  and  466 
Medicare  Program;  Changes  to  the 
Inpatient  Hospital  Prospective  Payment 
System  and  Fiscal  Year  1988  Rates; 
Proposed  Rule 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

42  CFR  Parts  405.  412.  413.  and  466 
IBERC-400-PI 

Medicare  Program;  Changes  to  the 
Inpatient  Hospital  Prospective 
Payment  System  and  Fiscal  Year  1988 
Rates 

AGENCY:  Health  Care  Financing     '■ 

Administration  (HCFA).  HHS. 

action:  Proposed  rule. 

SUMMARY:  We  are  proposing  to  revise 
the  Medicare  inpatient  hospital 
prospective  payment  system  to 
implement  necessary  changes  arising 
from  legislation  and  our  continuing 
experience  with  the  system.  One  of 
these  changes  is  the  inclusion  in  the 
prospective  payment  system  of  hospitals 
located  in  Puerto  Rico. 

In  addition,  in  the  addendum  to  this 
proposed  rule,  we  are  proposing  changes 
in  the  methods,  amounts,  and  factors 
necessary  to  determine  prospective 
payment  rates  for  Medicare  inpatient 
hospital  services.  These  changes  would 
be  applicable  to  discharges  occurring  on 
or  after  October  1, 1987.  We  are  also 
setting  forth  proposed  rate-of-increase 
limits  for  hospitals  and  hospital  units 
excluded  from  the  prospective  payment 
system. 

date:  Comments  will  be  considered  if 
we  receive  them  at  the  appropriate 
address,  as  provided  below,  no  later 
than  500 p.m.  on  August  10. 1987. 
ADORCSS:  Mail  comments  to  the 
following  address:  Health  Care 
Financing  Adminislratiim,  Department 
of  He.dth  and  Human  Services. 
Attfiition;  BERC-^MX)-P.  P.O.  Box  26G76. 
Baltimore.  Maryland  21?.07. 

If  you  prefer,  you  may  deliver  your 
comments  to  one  of  the  following 
adfirf'ss>!s: 

Room  309-G.  Hubert  H.  Humphrey 
Building,  200  Independence  Ave..  SW.. 
Washington.  DC 
Room  132.  East  High  Rise  Building.  6325 
Security  Boulevard.  Baltimore. 
Maryland 

In  commenting,  please  refer  to  file 
code  BERC-^OO-P.  Comments  received 
timely  will  be  available  for  public 
inspection  as  they  are  received, 
generally  beginning  approximately  three 
weeks  after  publication  of  a  document, 
in  Room  309-G  of  the  Department's 
offices  at  200  Independence  Ave..  SW.. 
Washington.  DC.  on  Monday  through 
Friday  of  each  week  from  8:30  a.m  to 
5:00  p.m.  (phone:  202-24&-7890). 


FOR  FURTHER  INFORMATION  CONTACT: 

IjikIh  M,i«no   (.1011  S'U-'t.*4i 

SUPPLEMENTARY  INFORMATION: 

I.  Bdckeround 

**  -. II.. . ; ..   i* 

A.  Summary 

Under  section  1886(d)  of  the  Social 
Security  Act  (the  Act),  enacted  by  the 
Social  Security  Amendments  of  1983 
(Pub.  L  98-21)  on  April  21, 1983.  a 
system  for  payment  of  inpatient  hospital 
services  under  Medicare  Part  A 
(Hospital  Insurance)  based  on 
prospectively-set  rates  was  established 
effective  with  hospital  cost  reporting 
periods  beginning  on  or  after  October  1. 
1983.  Under  this  system,  Medicare 
payment  is  made  at  a  predetermined, 
specific  rate  for  each  hospital  discharge. 
All  discharges  are  classified  accordmg 
to  a  list  of  diagnosis-related  groups 
(DRGs).  The  regulations  governing  the 
inpatient  hospital  prospective  payment 
system  are  located  in  42  CFR  Part  412. 

Sections  1888(d)(1)  (A),  (C),  and  (D)  of 
the  Act  provide  for  the  implementation 
of  the  prospective  payment  system  over 
a  four-year  transition  period.  During  the 
transition  period,  payment  to  hospitals 
is  based  on  a  combination  of  the  Federal 
prospective  payment  rates  and  hospital- 
specific  rates,  the  proportions  of  which 
change  with  the  hospitals  cost  reporting 
period.  In  addition,  during  that  period, 
the  Federal  rale  is  a  combination  of| 
regional  and  national  rates,  the 
proportions  of  which  change  with  the 
Federal  fiscal  year. 

On  September  3. 1988,  we  published  a 
final  rule  (51  FR  31454)  to  implement  the 
fourth  year  of  the  transition  period  (that 
is.  Federal  fiscal  year  (FY)  1987). 
Technical  corrections  to  that  final  rule 
were  issued  on  October  1, 1988  (51  FR 
34080).  However,  on  October  21. 19H6. 
the  Omnibus  Budget  Reconciliation  Act 
of  19Rf)  (Pub.  L.  99-S09)  wdS  enacted. 
Portions  of  sections  9302  and  9303  of 
I\ib.  I.  9fV  509  made  several 
amendments  to  section  1886  of  the  Act 
thai  affect  Medicare  payments  to 
hospiti.l.s  in  FY  1987.  On  November  24. 
1986,  we  published  a  final  rule  with 
comment  period  (51  FR  42229)  to 
implement  the.se  statutory  changes  as 
foilovv's; 

•  For  FY  1987.  a  1.15  percent  increase 
in  the  Federal  rates  effective  with 
discharges  occurring  on  or  after  October 
1. 1986  and  before  October  1. 1987;  a  1.15 
percent  increase  in  the  hospital-specific 
rates  effective  for  cost  reporting  periods 
beginning  during  FY  1987;  and  a  1.15 
percent  increase  in  the  target  rate-of- 
increase  limits  for  hospitals  and  hospital 
units  excluded  from  the  prospective 
payment  system. 


•  Reductions  in  the  standardized 
amounts  to  refiecl  differences  in  the 
proportions  of  payments  for  outliers 
between  urban  and  rural  hospitals. 

•  Revised  rural  referral  center 
criteria. 

•  Reductions  in  payments  for  capital- 
related  costs. 

The  comment  period  for  the 
November  24. 1986  final  rule  ended  on 
January  23. 1987  We  are  in  the  process 
of  developing  a  Federal  Register 
document  to  deal  with  suggestions  from 
the  public  concerning  regional  criteria 
for  rural  referral  centers. 

B.  Major  Contents  of  This  Proposed 
Rule 

This  proposed  rule  would  be  effective 
for  the  fifth  year  of  operation  of  the 
prospective  payment  system.  Following 
is  a  summary  of  the  major  changes  that 
we  are  proposing  to  make  to  the  system: 

1.  Changes  to  DRG  Classification  and 
Weighting  Factors 

We  are  proposing  to  restructure  the 
alcohol  and  drug  abuse  DRGs.  In 
addition,  as  required  by  section 
1886(d)(4)(C)  of  the  Act.  as  amended  by 
section  9302(e)(1)  of  Pub.  L  99-509.  we 
must  adjust  the  DRG  weighting  factors 
for  discharges  in  FY  1988.  Our  proposed 
changes  are  set  forth  in  section  II  of  this 
preamble. 

2.  Revision  of  Wage  Index  Methodology 

We  are  proposing  to  change  the 
methodology  we  use  for  computing  the 
national  average  hourly  wage  that 
serves  as  the  basis  for  indexing  the  area 
wage  levels.  We  qre  also  proposing  to 
update  the  wage  index.  Our  proposal  is 
discussed  in  section  III  of  this  preamble. 

3.  Inclusion  of  Puerto  Rican  Hospitals  in 
the  Itoi^pLvtive  Payment  Sy.siem 

Under  the  auth.-.rity  of  seciion 
ia8(.(d)(9)(A)  of  the  Act.  which  was      . 
add.-d  by  seciion  93M(a)  of  Pub.  L.  1»- 
509.  infialient  ho.'.pilal  services  furnished 
by  hojj^iitdls  liH.atod  in  Puerto  Rico  are 
to  be  paid  for  undi:r  the  prospective 
payment  system  beginning  with 
discharges  on  or  after  October  1. 1987. 
Our  proposed  implementation  of  this 
expansion  of  the  prospective  payment 
system  is  discussed  in  section  IV  of  this 
preamble. 

4.  Other  Decisions  and  Regulations 
Changes 

In  section  V  of  this  preamble,  we 
discuss  several  current  provisions  of  the 
regulations  in  42  CFR  Parts  405.  412.  413. 
and  486  not  discussed  elsewhere  in  this 
rule,  and  set  forth  certain  proposed 
changes  concerning — 
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•  Review  of  DRG  assignments; 

•  An  increase  in  the  prospective 
payment  rates  and  rate-of-increase 
limits: 

•  Payment  for  outlier  costs; 

•  Payments  to  sole  community 
hospitals; 

•  Referral  center  criteria  and  basis  of 
payment;  and 

•  Payment  for  services  of 
nonphysician  anesthetists. 

5.  Determining  Prospective  Payment 
Rates  and  Rate-of-Increase  Limits 

In  the  addendum  to  this  proposed  rule, 
we  set  forth  proposed  changes  to  the 
methods,  amounts,  and  factors  for 
determining  the  FY  1988  prospective 
payment  rates.  We  are  also  proposing 
new  target  rale  percentages  for 
determining  the  rate-of-increase  limits 
for  FY  1988  for  hospitals  and  hospital 
units  excluded  from  the  prospective 
payment  system. 

.  6.  Impact  Analysis 

In  Appendix  A,  we  set  forth  an 
analysis  of  the  impact  that  the  proposed 
changes  described  in  this  rule  would 
have  on  affected  entities. 

7.  Report  to  Congress  on  the  Update 
Factor 

Section  1886(e)(3)(B)  of  the  Act,  as 
amended  by  section  9302(e)(3)  of  Pub.  L 
99-509,  requires  the  Secretary  to  report 
to  Congress  no  later  than  April  1, 1987  on 
our  initial  estimate  of  an  update  factor 
for  FY  1988  for  both  prospective 
payment  hospitals  and  hospitals 
excluded  from  the  prospective  payment 
system.  This  report  is  included  as 
Appendix  B  of  this  proposed  rule. 

8.  Discussion  of  Prospective  Payment 
Assessment  Commission 
Recommendations 

The  Prospective  Payment  Assessment 
Commission  (ProPAC)  is  directed  by 
section  1886(d)(4)(D)  of  the  Act  to  make 
recommendations  to  the  Secretary  with 
respect  to  adjustments  to  the  DRG 
classification  and  weighting  factors  and 
to  report  to  Congress  with  respect  to  its 
evaluation  of  any  adjustments  made  by 
the  Secretary.  ProPAC  is  also  directed, 
by  the  provisions  of  sections  1886  (e)(2) 
and  (e)(3)  of  the  Act,  to  make 
recommendations  to  the  Secretary  on 
the  appropriate  percentage  change 
factor  to  be  used  in  updating  the 
average  standardized  amounts 
beginning  with  FY  1986  and  thereafter. 
These  recommendations  were  submitted 
to  the  Secretary  on  April  1, 1987. 

We  are  printing  ProPAC's  report, 
which  includes  its  recommendations,  as 
Appendix  C  of  this  document.  The 
recommendations,  and  the  actions  we 


are  proposing  to  take  with  regard  to 
them  (when  an  action  is  recommended), 
are  discussed  in  detail  in  the 
appropriate  sections  of  this  preamble. 
Those  recommendations  that  are  not 
specifically  relevant  to  matters 
presented  below  are  discussed  in 
section  VI  of  this  preamble.  For  a  brief 
summary  of  the  ProPAC 
recommendations,  we  refer  the  reader  to 
pages  6  through  10  of  the  ProPAC  report 
as  set  forth  in  Appendix  C  of  this 
proposed  rule. 

11.  Proposed  Changes  to  DRG 
Classifications  and  Weighting  Factors 

A.  Background 

Under  the  prospective  payment 
system,  we  pay  for  inpatient  hospital 
services  on  the  basis  of  a  rate  per 
discharge  that  varies  according  to  the 
DRG  to  which  a  beneficiary's  stay  is 
assigned.  The  formula  used  to  calculate 
payment  for  a  specific  case  takes  an 
individual  hospital's  average  payment 
rate  per  case  and  multiplies  it  by  the 
weight  of  the  DRG  to  which  the  case  is 
assigned.  Each  DRG  weight  represents 
the  average  resources  required  to  care 
for  a  case  in  that  particular  DRG  relative 
to  the  national  average  of  resources 
consumed  per  case.  Thus,  cases  in  a 
DRG  with  a  weight  of  2.0  would,  on 
average,  require  twice  as  many 
resources  as  the  average  case. 

Congress  recognized  that  it  would  be 
necessary  to  recalculate  the  DRG 
relative  weights  periodically  to  account 
for  changes  in  resource  consumption. 
Accordingly,  section  1886(d)(4)(C)  of  the 
Act,  as  originally  added  to  the  Act  by 
Pub.  L.  98-21,  required  that  the  Secretary 
adjust  the  DRG  classifications  and 
weighting  factors  effective  for 
discharges  occurring  in  FY  1986  and  at 
least  every  four  fiscal  years  thereafter. 
These  adjustments  were  to  be  made  to 
refiect  changes  in  resource  consumption, 
treatment  patterns,  technology,  and  any 
other  factors  that  may  change  the 
relative  use  of  hospital  resources. 

Therefore,  on  September  3. 1985.  as  a 
part  of  the  FY  1986  prospective  payment 
final  rule,  we  published  in  the  Federal 
Register  (50  FR  35722)  revised  DRG 
weights  that  were  recalibrated  to  reflect 
changes  in  resource  consumption  that 
had  occurred  subsequent  to  1981  (the 
base-year  from  which  data  were  used  to 
derive  the  initial  DRG  weights).  Unlike 
the  FY  1984  (48  FR  39876)  and  FY  1985 
(49  FR  34780)  DRG  weights,  which  were 
largely  developed  from  1981  Medicare 
hospital  cost  report  data  and  billing 
records  from  a  20  percent  sample  of 
Medicare  beneficiaries  (the  MEDPAR 
file),  the  DRG  weights  set  forth  in  the 
September  3, 1985  final  rule  were 


constructed  ft-om  the  FY  1984  Part  A 
Tape  Bill  (PATBILL)  file,  which  is  the 
universe  of  available  inpatient  bills  for 
Medicare  patients  discharged  in  1984. 

We  decided  not  to  recalibrate  the 
DRG  weights  for  discharges  occurring  in 
FY  1987,  but  announced  our  intention  to 
recalibrate  DRG  weights  annually 
thereafier.  For  a  detailed  explanation  of 
that  decision,  we  refer  the  reader  to  the 
discussion  in  the  June  3, 1986  proposed 
rule  (51  FR  20032)  and  the  September  3. 
1986  final  rule  (51  FR  31527).  We  did. 
howevci,  make  several  revisions  to  the 
DRG  classification  system  for 
discharges  occurring  in  FY  1987.  These 
revisions  were  discussed  in  a  final 
notice  issued  on  June  3, 1986  (51  FR 
20192)  and  in  the  September  3, 1986  final 
rule  (51  FR  31476). 

Section  9302(e)  of  Pub.  L  99-509 
revised  section  1886(d)(4)(C)  of  the  Act 
to  require  that  we  adjust  the  DRG 
classifications  and  weighting  factors 
annually  beginning  with  discharges 
occurring  in  FY  1988.  Most  of  the 
proposed  changes  to  the  DRG 
classification  system  that  would  be 
effective  for  discharges  occurring  in  FY 
1988  are  discussed  in  a  separate  notice 
published  in  the  Federal  Register  on 
May  19, 1987  (52  FR  18877).  However,  as 
a  part  of  this  proposed  rule,  we  are 
addressing  two  of  the  reclassification 
issues;  that  is,  the  alcohol  and  drug 
abuse  DRGs  and  surgical  hierarchies. 
We  would  also  recalibrate  the  DRG 
weights  as  discussed  below.  In  addition, 
we  are  proposing  to  revise  5  412.60(d). 
which  describes  how  often  we  revise  the 
DRG  classification  and  weighting 
factors,  so  that  it  conforms  to  the  law  as 
amended  by  Pub.  L  99-509. 

B.  Reclassification  of  Alcohol  and  Drug 
Abuse  DRGs 

In  the  January  3, 1984  final  rule  on  the 
prospective  payment  system,  we 
excluded  alcohol/drug  treatment 
hospitals  and  units  from  the  prospective 
payment  system  in  response  to  criticism 
we  received  concerning  the  alcohol  and 
drug  abuse  DRGs  (49  FR  241).  In  that 
document,  we  specified  that  the 
exclusion  would  be  permitted  only  until 
October  1, 1985,  and  that  after  that  date 
we  intended  to  include  an  adjustment  to 
the  DRG  classification  system  that 
would  permit  prospective  payment  to  be 
made  appropristely  for  alcohol  and  drug 
treatment  services. 

In  the  June  10, 1985  proposed  rule,  the 
alcohol  and  drug  abuse  DRGs  were 
restructured  and  redefined  and  we 
proposed  to  end  the  exclusion  for 
alcohol/drug  hospitals  and  units 
effective  with  cost  reporting  periods 
beginning  on  or  after  October  1. 1985. 
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The  revised  factors  were  based  on 
char^te  data  for  42.264  cases  in  the  FY 
1984  PATBILL  file.  We  again  received  a 
large  number  of  public  comments  on  this 
proposal,  most  of  which  urged  us  to 
continue  the  exclusion  of  alcohol  and 
drug  hospitals  and  units  liecause  the 
restructured  DKGs  needed  further 
refinement.  In  response  to  these 
comments,  in  the  September  3,  1985  final 
rule,  we  extended  the  alcohol/drug 
exclusion  another  year  (through  cost 
reporting  periods  bcrginning  before 
October  1. 1986)  for  hospitals  and  units 
that  were  already  excluded.  That  final 
rule  stated  that  we  would  continue  our 
efforts  in  resolving  the  concerns  of  the 
public  and  developing  improved  alcohol 
^    and  drug  abuse  DRCs  classification  as 
soon  as  possible  (50  FR  35689).  In  the 
September  3. 1986  final  rule,  we 
extended  the  exclusion  of  alcohol/drug 
hospitals  and  units  another  year  (that  is. 
through  cost  reporting  periods  beginning 
before  October  1. 1987)  because  the 
analysis  of  alcohol  and  drug  abuse 
cases  we  had  undertaken  was  not  yet 
complete  (51  FR  31469). 

The  existing  configuration  of  the 
alcohol  and  drug  abuse  DRGs,  Major 
Diagnostic  Category  |MDC)  20.  is  as 
follows: 

•  DRG  433— Alcohol/Drug  Use  and 
Induced  Organic  Mental  Disorders,  Left 
AMA. 

•  DRG  434— Alcohol/Drug  Abuse. 
Intoxication.  Induced  Mental  Syndrome 
Except  Dependence  and/or  Other 
Symptomatic  Treatment. 

•  DRG  435— Alcohol/Drug 
Dependence.  Detoxification  and/or 
Other  Symptomatic  Treatment. 

•  DRG  436— Alcohol/Drug 
Dependence  with  Rehabilitation 
Therapy. 

•  DRG  437— Alcohol/Drug 
Dependence,  Combined  Rehabilitation 
and  Detoxification  Therapy. 

The  criticism  of  the  current  structure 
of  the  alcohol  and  drug  abuse  DRGs 
stemmed  from  concern  that  the  lengths 
of  stay  for  each  DRG  do  not  reflect 
treatment  patterns  in  the  alcohol/drug 
treatment  community  and  from 
questions  about  the  data  on  which  the 
DRG  weights  were  based,  since  coding 
of  detoxification  and  rehabilitation  was 
not  specifically  required  until  billing 
instructions  were  issued  in  May  1984. 

In  order  to  analyze  this  criticism 
about  deficiencies  in  the  analysis 
conducted  and  the  data  employed  in  the 
FY  1986  reclassification  of  the  alcohol 
and  drug  abuse  DRGs.  the  Alcohol.  Drug 
Abuse,  and  Mental  Health 
Administration  (ADAMHA)  undertook 
to  reabstract  and  augment  data  from  a 
representative  sampling  of  the  MDC  20 
cases  treated  in  FY  1964  for  which 


Medicare  payment  was  made.  (The  FY 
1966  reclassification  was  based  on  data 
from  FY  1984.)  The  data  gathenng  and 
analysis  took  place  between  March  and 
December  1986  and  the  study  was 
carried  out  by  ADAMHA  in  concert 
with  the  National  Institute  of  Mental 
Health,  the  National  Institute  on  Drug 
Abuse,  the  National  Institute  on  Alcohol 
Abuse  and  Alcoholism,  the  Office  of  the 
Assistant  Secretary  for  Planning  and 
Evaluation,  and  HCFA. 

The  collection  and  abstraction  of  data 
took  place  between  March  and  July  of 
1986.  A  stratified  random  sample  of  849 
hospitals  was  drawn  nationwide.  All 
Medicare  alcohol  and  drug  admissions 
for  FY  1984  (about  15.000)  were 
identified  in  these  hospitals.  Hospitals 
were  asked  to  pull  the  medical  records 
for  each  of  these  patients  and  to  send  in 
copies  of  the  face  sheet  and  discharge 
summaries  from  the  records.  These  data 
were  reviewed,  abstracted,  and  merged 
to  create  the  data  base  for  the  analysis. 
The  resulting  data  base  consists  of  the 
chosen  items  abstracted  from  the 
medical  records  and  data  contained  in 
the  Medicare  bill  files.  Nearly  90  percent 
of  all  hospitals  responded  and  almost  60 
percent  of  the  beneficiaries  selected 
were  included  in  the  final  analysis. 

Among  the  specific  industry  concerns 
that  were  addressed  in  the  study  were 
the  following: 

•  The  atructure  and  weighting  of  the 
detoxification  and/or  symptomatic 
treatment  DRGs  were  reviewed. 

•  The  structure  and  weighting  of  the 
rehabilitation  (and  combined 
rehabilitation  and  detoxification)  DRGs 
were  reviewed. 

•  New  variables  including  age, 
disability  status,  and  polysubstance  use 
were  coded,  analyzed,  and  evaluated  for 
incorporation  in  the  MDC  20  structure. 

•  The  presence  or  absence  of  non- 
MDC  20  comorbidity  was  analyzed  to 
determine  the  impact  on  DRGs  in  MDC 
20. 

The  following  are  the  findings  of 
ADAMHA  bjned  on  its  reabstraction 
study: 

•  Signiiir.Hiit  problems,  due  to  poor 
reporting  and  definitional  issues,  were 
evidenced  in  the  billing  data  employed 
by  HCFA  to  establish  the  original  (1984) 
and  the  revised  (1985)  MDC  20  DRGs 
and  their  weights. 

•  Analysis  predicated  upon  the 
reabstracted  data  suggests  the  need  to 
restructure  the  MDC  20  DRGs  using 
variables  not  currently  included. 

•  A  number  of  individuals  leave 
treatment  before  treatment  is  complete; 
however,  their  reimbursement  is  not 
adjusted  to  reflect  significantly  shorter 
lengths  of  stay. 


•  The  existing  structure  of  DRCJs  434 
and  435  does  little  to  differentiate 
patient  resource  consumption  or  length 
of  stay. 

•  Not  all  variables  identified  by 
commcnters  significantly  improve  the 
variance  between  or  the  homogeneity 
within  DRGs  in  MDC  20. 

•  Age,  polysubstance  abuse,  and  type 
of  drug  abused  other  than  alcohol  were 
analyzed  and  found  not  to  be  major 
predictors  of  resource  consumption  in 
the  Medicare  population. 

•  Non-MDC  20  comorbidity  is  a 
significant  factor  in  the  cost  of  treating 
patients  that  receive  detoxification  and/ 
or  symptomatic  treatment  services 
(current  DRGs  434,  435.  and  43"). 

•  Analysis  predicated  on  the 
reabstracted  data  suggests  the  need  to 
recalculate  the  weights  in  MDC  20. 

HCFA  staff  conducted  independent 
analyses  of  the  ADAMHA  study  data. 
We  took  the  data  from  about  12,000 
cases  for  which  ADAMHA  had  obtained 
responses  and  dropped  those  cases  from 
psychiatric  and  rehabilitation  hospitals 
and  units,  which,  because  they  are 
statutorily  excluded  from  the 
prospective  payment  system,  are 
excluded  from  our  recalibration  file. 
This  process  yielded  9,659  reabstracted 
cases  for  analysis  from  short-stay 
hospitals,  alcohol  hospitals,  and  alcohol 
units  for  analysis. 

We  weighted  the  study  cases  to  the 
recalibration  universe  by  DRG  and  type 
of  provider  Weighting  was  done  in  this 
manner  so  that  the  influence  of  alcohol 
hospitals  and  units  on  the  mean  charges 
and  length  of  slay  by  DRG  would  not  be 
diluted.  While  short-stay  hospitals 
contributed  95  percent  of  all  alcohol 
cases  in  the  recalibration  file,  they 
contributed  less  than  75  percent  of  DRG 

436  cases  and  only  65  percent  of  DRG 

437  cases. 

We  looked  at  the  effect  of  the  record 
reabstraction  on  the  distribution  and 
composition  of  the  alcohol  and  drug 
abuse  DRGs.  The  reabstracted  records 
were  grouped  in  two  ways — the 
standard  methodology  using  principal 
diagnosis  and  up  to  four  secondary 
diagnoses,  and  an  alternative 
methodology  that  involved  switching  the 
principal  diagnosis,  when  coded  V5781 
(rehabilitation)  with  the  first-listed 
secondary  diagnosis  in  order  to  avoid 
having  those  cases  (501  study  cases) 
move  from  the  alcohol/drug  DRGs 
(MDC  20)  to  the  general  rehabilitation 
DRG  (462).  The  choice  between  these 
two  methods  for  regrouping  the  cases 
did  not  significantly  affect  the  mean 
charges  or  length  of  stay  by  DRG  or  the 
distribution  of  cases  among  the  five 
alcohol  DRGs. 


We  examined  the  effect  of  splitting 
each  of  the  alcohol  and  drug  abuse 
DRGs  on  the  basis  of  presence  or 
absence  of  complications  or 
comorbidities.  Since  the  vast  majority  of 
alcohol  and  drug  cases  in  each  DRG 
show  a  complication  or  comorbidity 
related  to  alcohol  or  drug  use.  the 
presence  or  absence  of  such  represented 
a  virtually  meaningless  distinction. 

However,  when  we  examined  the 
effect  of  presence  or  absence  of  non- 
MDC  20  complications  or  comorbidities, 
the  homogeneity  of  resource  use  of 
DRGs  434  and  435  improves  noticeably 
when  these  two  DRGs  are  split  into 
pairs  with  and  without  complications  or 
comorbidities.  A  similar  result  is  found 
with  respect  to  homogeneity  of  length  of 
stay  for  DRGs  434  and  435.  The  same 
effect  is  not  seen  with  the  other  DRGs. 

We  also  tested  the  effect  of  combining 
DRGs  434  and  435  and  then  splitting  the 
collapsed  group  based  on  presence  or 
absence  of  non-MDC  20  complications 
or  comorbidities.  The  revised  groups  are 
more  homogeneous  in  terms  of  resource 
use  than  the  original  DRGs  434  and  435. 
and  only  slightly  less  homogeneous  in 
the  aggregate  than  the  separate  pairs  of 
434  and  435  (with  or  without 
complications  or  comorbidities). 

We  repeated  all  of  the  above  analyses 
on  FY  1985  and  FY  1986  discharges 
currently  available  in  the  MF.DPAR  file. 
We  found  that  the  distribution  of 
alcohol  and  drug  abuse  cases  across  the 
alcohol/drug  DRGs  in  FYs  1985  and  1988 
is  much  more  comparable  to  the 
distribution  from  the  weighted 
ADAMHA  study  cases  after 
reabstraction  then  to  the  original 
recalibration  file.  Moreover,  the 
percentage  of  cases  in  DRGs  434—437 
with  either  a  detoxification  or  a 
rehabilitation  code  has  risen 
significantly,  from  11  percent  in  the  FY 
1984  recalibration  file  to  70  percent  in 
the  FY  1986  MEDPAR  file.  This  finding 
suggests  that  coding  of  alcohol  and  drug 
abuse  cases  has  improved  considerably 
since  FY  1984. 

Based  on  these  analyses,  we  found 
that  the  following  proposed 
restructuring  of  MDC  20  would  improve 
homogeneity  of  the  alcohol  and  drug 
abuse  DRGs  in  terms  of  resource 
intensity  and  length  of  stay: 

DRG  433— Alcohol/Drug  Abuse  or 
Dependence.  Left  AMA 

DRG  434 — Alcohol/Drug  Abuse  or 
Dependence,  Detoxification  or  Other 
Symptomatic  Treatment,  with 
Comphcation  or  Comorbidity  (C.C.) 

DRG  435— Alcohol/Drug  Abuse  or 
Dependence,  Detoxification  or  Other 
Symptomatic  Treatment,  without  CC. 


DRG  436— Alcohol/Drug  Dependence 

with  Rehabilitation 
DRG  437— Alcohol /Drug  Dependence 

with  Detoxification  and 

Rehabilitation. 

We  are  proposing  to  implement  this 
new  classification  of  the  DRGs  within 
MDC  20  effective  for  discharges 
occurring  on  or  afier  October  1, 1987. 
Alcohol/drug  hospitals  and  units  that 
are  currently  excluded  would  be 
included  in  the  prospective  payment 
system  beginning  with  the  first  day  of  a 
hospital's  or  unit  s  cost  reporting  period 
that  begins  on  or  after  October  1, 1987. 

Under  the  DRGs  currently  in  effect, 
only  those  cases  in  MDC  20  with  a 
principal  diagnosis  of  alcohol/drug 
dependence  can  be  assigned  to  DRGs 
436  and  437  because  patients  without  a 
principal  diagnosis  of  dependence  were 
not  thought  to  require  inpatient  hospital 
rehabilitation.  In  addition,  cases  with  a 
principal  diagnosis  of  alcohol  amnestic 
syndrome  (code  291.1),  pthpr  alcoholic 
dementia  (code  291.2),  elcoho! 
withdrawal  hallucinosis  (code  291.3), 
other  specified  alcoholic  psychosis 
(code  291.8),  or  unspecified  alcoholic 
psychosis  (code  291.9)  cannot  currently 
be  assigned  to  DRGs  436  and  437 
because  patients  with  these  diagnoses 
were  considered  unable  to  benefit  from 
alcohol/drug  rehabilitation  while  in  a 
psychotic  state. 

Both  the  ADAMHA  study  data  and 
our  FY  1985  and  FY  1986  bill  files 
indicate  that  some  patients  with  these 
principal  diagnoses  (assigned  to  current 
DRGs  434  or  435,  as  appropriate)  have, 
in  fact,  been  receiving  rehabilitation.  In 
addition,  we  have  been  advised  that  if 
hallucinosis  (291.3)  or  psychosis  (291.8 
and  291.9)  is  brought  under  control  or 
alcohol  amnestic  syndrome  (291.1)  is  at 
least  partially  reversed,  or  if  there  is 
some  relevant  residual  mental 
functioning  despite  the  presence  of 
alcohol  dementia  (291.2).  these  patients 
may  be  able  to  benefit  from 
rehabilitation.  For  these  reasons,  we  are 
proposing  that  cases  coded  291.1,  291.2. 
291.3.  291.8.  and  291.9.  whether  these  are 
principal  or  secondary  diagnoses,  be 
permitted  in  DRGs  436  and  437  if  it  is  the 
physician's  judgment  that  a  patient  with 
these  codes  may  benefit  from 
rehabilitation  and  rehabilitation  is 
furnished  and  reported  on  the  bill 
submitted.  We  intend  to  monitor  these 
cases  carefully. 

In  additioru  we  are  proposing  that 
cases  with  a  secondary  diagnosis  of 
alcohol  or  drug  dependence  be 
permitted  to  group  to  DRGs  436  and  437 
if  their  principal  diagnosis  is  also  in 
MDC  20.  We  are  proposing  this  change 
in  light  of  our  findings  (which  are 


generally  consistent  across  both  FY  1985 
and  FY  1986  bill  files)  that  patients  who 
have  diagnoses  of  alcohol/drug 
dependence  and  receive  rehabilitation 
have  comparable  resource  consumption 
whether  alcohol/drug  dependence  is  a 
principal  or  secondary  diagnosis. 

Am.ong  the  cases  in  the  current  DRGs 
434  and  435,  both  before  and  after  taking 
into  account  the  proposed  changes  to 
DRGs  436  and  437,  we  found  no 
statistically  significant  differences  in 
mean  charges  or  length  of  stay  between 
abuse  cases  (from  DRG  434)  and 
dependence  cases  (from  DRG  435), 
whether  we  compare  all  cases,  cases 
with  detoxification,  cases  with 
complications  and  comorbidities,  or 
those  without.  The  only  subset  for  which 
this  finding  did  not  hold  was  cases 
without  detoxification,  in  which  case 
abuse  without  detoxification  (that  is, 
abuse  with  other  symptomatic 
treatment)  is  slightly  less  expensive  and 
has  a  shorter  length  of  stay,  on  average, 
than  dependence  without  detoxification. 
The  current  distinction  between  abuse 
and  dependence  diagnoses  contributes 
virtually  nothing  to  homogeneity  with 
respect  to  mean  charges  or  length  of 
stay.  As  this  finding  was  consistent  with 
the  conclusions  from  the  ADAMHA 
reabstraction  study,  we  decided  to 
collapse  the  two  DRGs  (434  and  435) 
into  a  single  group  and  to  examine  other 
variables  to  explain  differences  in 
resource  use. 

We  determined  that  the  use  of 
complications  and  comorbidities, 
excluding  diagnoses  in  MDC  20  from  the 
list  of  complications  and  comorbidities, 
to  split  these  cases  into  two  groups 
explains  significant  differences  in 
resource  use  and  improves  overall 
homogeneity  more  than  classifying 
cases  based  on  presence  or  absence  of 
detoxification.  Moreover,  the  differential 
between  cases  with  complications  and 
comorbidities  and  those  without 
consistently  exceeds  40  percent  across 
the  ADAMHA  reabstract  study  cases 
and  both  the  FY  1985  and  FY  1986  bill 
files.  Therefore,  we  are  proposing  to 
restructure  DRGs  434  and  435  by 
combining  alcohol/drug  abuse  and 
dependence  cases  with  detoxification  or 
other  symptomatic  treatment  and  then 
to  partition  them  based  on  presence  or 
absence  of  non-MDC  20  complications 
and  comorbidities.  DRG  434  would 
become  Alcohol/Drug  Abuse  or 
Dependence,  Detoxification  and/or 
Other  Symptomatic  Treatment,  with 
C.C.  and  DRG  435  would  become 
Alcohol/Drug  Abuse  or  Dependence. 
Detoxification  and/or  Other 
Symptomatic  Treatment,  without  CO. ' 
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Based  on  the  ADAMHA  findings,  we 
then  evaluated  the  appropriateness  of 
partitioning  ORG  437  on  the  basis  of 
non-MDC  20  complications  and 
comorbidities  as  well.  However,  we 
found  that  presence  or  absence  of 
complications  or  comorbidities 
contributed  little  to  improving  the 
resource  homogeneity  of  the  two 
resulting  DRCs:  more  significantly,  the 
resulting  payment  differential  between 
complicated  and  uncomplicated  cases 
was  between  eight  and  ten  percent, 
which  we  believe  is  too  small  a 
differential  to  warrant  creation  of  a  new 
DRG.  By  way  of  comparison,  of  over  100 
DRG  pairs  currently  split  on  age  or  C.C., 
the  charge  differential  between 
complicated  and  uncomplicated  cases 
averages  45  percent  and  is  less  than  20 
percent  for  only  five  pairs.  When  age  is 
eliminated,  the  average  charge 
differential  for  complicated  versus 
uncomplicated  cases  rises  to  almost  60 
percent  and  is  less  than  20  percent  for 
only  two  pairs. 

The  weighting  factors  and  outlier 
thresholds  appearing  in  Table  5  for  the 
alcohol/drug  DRGs  reflect  the  effects  of 
our  proposed  restructuring  of  these 
DRCs  and  are  based  on  billing  data  for 
Medicare  discharges  in  FY  1986  from 
short-stay  hospitals,  alcohol  hospitals 
and  alcohol  units.  We  have  chosen  to 
use  the  FY  1986  database  because  it  is 
the  most  current  and  reasonably 
complete  database  available  at  this 
time.  It  reflects  nearly  the  entire 
universe  of  alcohol/drug  cases  from  the 
facilities  that  are  or  will  be  subject  to 
the  prospective  payment  system  during 
FY  1988.  As  noted  previously,  the 
distribution  of  alcohol  and  drug  abuse 
cases  across  DRGs  in  FY  1986  is 
comparable  to  the  distribution  found  in 
the  reabstract  study.  Data  from  FY  1986 
are  being  used  across  all  DRGs  and  will 
obviate  the  need  to  make  adjustments 
for  volume  changes  that  would  result 
from  using  a  different  database  to 
establish  the  alcohol/drug  DRG  weights. 

Moreover,  use  of  FY  1986  data  ensures 
that  the  charge  data  on  which  the 
weighting  factors  for  DRGs  In  MDC  20 
are  based  are  consistent  with  the  charge 
data  used  to  establish  the  weighting 
factors  for  all  the  other  DRGs  and  with 
the  data  used  to  estimate  the  average 
charge  for  the  average  case,  which 
represents  the  denominator  used  to 
derive  each  DRG  weight.  As  we  have 
noted  in  previous  prospective  payment 
system  notices,  the  weights  for  the 
alcohol  DRGs.  as  for  all  other  DRGs, 
reflect  resource  intensity  of  the 
Medicare  population  in  each  DRG 
relative  to  the  average  Medicare  case. 
We  would  expect  that  the  weights  and 


lengths  of  stay  could  vary  substantially 
for  other  patient  populations.  Because 
Medicare  beneficiaries  are  either  elderly 
or  disabled,  the  treatment  patterns  and 
resource  use  associated  with  this 
population  may  be  very  different  from 
those  associated  with  younger  or  non- 
disabled  patients. 

C.  Surgical  Hierarchies 

In  the  FY  1986  DRG  classification 
changes  set  forth  in  the  September  3. 
1985  fmal  rule,  we  revised  the  surgical 
hierarchies  in  numerous  MDCs  to 
coincide  with  resource  utilization  as 
indicated  by  the  Medicare  data  used  to 
compute  the  DRG  weighting  factors.  The 
exception  to  this  process  was  MDC  7,  in 
which  we  found  a  significant  number  of 
cases  involving  both  diagnostic  and 
therapeutic  biliary  tract  procedures. 
Regardless  of  whether  we  ordered 
diagnostic  or  therapeutic  procedures 
first  in  the  hierarchy,  the  extensive 
occurrence  of  cases  in  which  both  types 
of  procedures  were  performed  resulted 
in  the  anomalous  situation  that  the  class 
of  procedures  ordered  first  was  less 
resource  intensive  than  the  one  ordered 
last 

We  propose  to  reorder  the  surgical 
hierarchies  in  each  MDC.  except  MDC  7. 
consistently  with  our  policy  for  FY  1986, 
based  on  the  1986  PATBILL  data  that 
will  be  used  for  recalibrating  the  DRGs  - 
for  FY  1988.  The  surgical  hierarchy  is      " 
based  upon  procedure  groups. 
Consequently,  in  most  cases,  hierarchy 
has  an  impact  on  more  than  one  DRG. 
The  methodology  for  determining  the 
more  resource  intensive  procedure 
groups,  therefore,  involves  weighting 
each  DRG  for  frequency  to  determine 
the  average  resources  for  each 
procedure  group.  For  example,  assume 
procedure  group  A  includes  DRGs  1  and 
2  and  procedure  group  B  includes  DRGs 
3,  4.  and  5,  and  that  the  weighting  factor 
for  DRG  1  is  higher  than  DRG  3.  but  the 
weights  for  DRGs  4  and  5  are  higher 
than  the  weight  for  DRG  2.  To  determine 
the  surgical  hierarchy,  we  would  weight 
the  weighting  factor  of  each  DRG  for 
frequency  to  determine  average  resource 
consumption  for  the  group  of  procedures 
and  order  the  procedure  groups  from 
that  with  the  highest  to  that  with  the 
lowest  average  resource  utilization,  with 
the  exception  of  "Other  O.K. 
procedures"  as  discussed  below. 

This  methodology  may  occasionally 
result  in  a  case  involving  multiple 
procedures  being  assigned  to  the  lower 
weighted  DRG  of  the  available 
alternatives.  However,  given  that  the 
logic  underlying  the  surgical  hierarchy 
provides  that  the  GROUPER  searches 
for  groups  of  procedures  that  sometimes 
occur  in  multiple  DRGs,  this  result  is 


unavoidable.  However,  we  anticipate 
that  such  occurrences  would  be 
minimal. 

We  should  also  point  out  that  the 
"other  O.R.  procedure"  group  is 
uniformly  ordered  last  in  the  surgical 
hierarchy  of  each  MDC  in  which  it 
occurs  regardless  of  the  fact  that  the 
weighting  factor  for  the  DRG(8)  in  that 
procedure  group  may  be  higher  than 
Other  procedure  groups  in  the  MDC.  The 
"other  OR  procedures"  group  is  a  group 
of  procedures  that  are  least  likely  to  be 
related  to  the  diagnosis  in  the  MDC  but 
are  occasionally  performed  on  patients 
with  these  diagnoses.  Therefore,  these 
procedures  should  only  be  considered  if 
no  other  procedure  more  closely  related 
to  the  diagnoses  in  the  MDC  has  been 
performed. 

Based  on  the  preliminary  recalibration 
of  the  DRGs.  we  are  proposing  to  modify 
the  surgical  hierarchy  as  set  forth  below. 
As  discussed  below  in  Section  11. D..  we 
anticipate  that  the  final  recalibrated 
weights  will  be  somewhat  different  than 
those  proposed,  as  they  will  be  based  on 
more  complete  data.  Consequently, 
further  revision  of  the  hierarchy,  using 
the  above  principles,  may  be  necessary 
in  the  final  rule. 

We  are  proposing  to  revise  the 
surgical  hierarchy  as  follows: 

1.  In  MDC  2.  order  Orbital  Procedures 

before  Retinal  Procedures. 

2.  In  MDC  3.  reorder  the  procedure 

groups  as  follows: 
Major  Head  and  Neck  Procedures 
Tonsil  and  Adenoid  Procedures 

Except  Tonsillectomy  and/or 

Adenoideclomy  Only 
Cleft  Lip  and  Palate  Repair 
Sialoadenectomy 
Myringotomy  with  Tube  Insertion 
Sinus  and  Mastoid  Procedures 
Salivary  Gland  Procedures  Except 

Sialoadenectomy 
Miscellaneous  Ear.  Nose  and  TTiroat 

Procedures 
Rhinoplasty 
Tonsillectomy  and/or  Adenoidectomy 

Only 
Other,  Ear,  Nose  and  Throat  O.R. 

Procedures 

3.  In  MDC  5,  reorder  the  procedure 

groups  as  follows: 
Heart  Transplant 

Cardiac  Valve  Procedure  with  Pump 
Coronary  Bypass 
Other  Cardiothoracic  Procedures 
Major  Reconstructive  Vascular 

Procedures 
Permanent  Cardiac  Pacemaker 

Implantation 
Amputation  Except  Upper  Limb  and 

Toe 
Vascular  Procedures  Except  Major 

Reconstructive  Procedures 


Amputation  Upper  Limb  and  Toe 
Cardiac  Pacemaker  Replacement  and/ 

or  Revision 
Vein  Ligation  and  Stripping 
Other  Circulatory  System  O.R., 

Pi-ocedures 

4.  In  MDC  6.  reorder  the  procedure 

groups  as  follows: 
Stomach.  Esophageal  and  Duodenal 

Procedures 
Rectal  Resection 
Major  Small  and  Large  Bowel 

Ptocedures 
Peritoneal  Adhesiolysis 
Appendectomy 
Minor  Small  and  Large  Bowel 

Procedures 
Mouth  Procedures 
Anal  and  Stomal  Procedure* 
Hernia  Procedures 
Other  Digestive  System  OR. 

Procedures 

5.  In  MDC  8,  reorder  the  procedure 

groups  as  follows: 
Bilateral  or  Multiple  Major  joint 

Procedures  of  the  Lower  Extremity 
Wound  Debridement  and  Skin  Graft 

Except  Hand 
Major  Joint  and  Limb  Reattachment 

Procedures 
Hip  and  Femur  Procedures  Except 

Major  joint 
Amputations 

Back  and  Neck  Procedures 
Biopsies 
Lower  Extremity  and  Humerus 

Procedures  Except  Hip,  Foot,  Femur 
Major  Shoulder/Elbow  Procedures  or 

Other  Upper  Extremity  Procedures 

with  C.C. 
Knee  Procedures 
Soft  Tissue  Procedures 
•    Arthroscopy 

Local  Excision  and  Removal  of 

Internal  Fixation  Devices  Except 

Hip  and  Femur 
Major  Thumb  or  joint  Procedures  or 

Other  Hand  or  Wrist  Procedures 

with  C.C. 
Foot  Procedures 
Shoulder,  Elbow  or  Forearm 

Procedures  Except  Major  Joint 

Procedures  without  C.C. 
Hand  or  Wrist  Procedures  Except 

Major  Joint  Procedures  without  C.C. 
Other  Musculoskeletal  System  and 

Connective  Tissue  OR.  Procedures 

6.  In  MDC  11.  order  Minor  Bladder 

Procedures  above  Prostatectomy. 

D.  Recalibration  of  DRG  Weights 

One  of  the  basic  issues  in 
recalibration  is  the  choice  of  a  data  base 
that  allows  us  to  construct  relative  DRG 
weights  that  most  accurately  reflect 
current  relative  resource  use.  As 
mentioned  above,  the  recalibration  of 
DRG  weights  for  disdiarges  occurring  in 
FY  1986  used  hospital  charge 


information  from  the  FY  1984  PATBILL 
data  set.  For  a  discussion  of  the  option* 
we  considered  and  the  reasons  why  we 
chose  to  use  charge  data  for  the  FY  1986 
recalibration.  we  refer  the  reader  to  the 
June  10, 1985  proposed  rule  (50  FR  24372) 
and  the  September  3, 1985  final  rule  (50 
FR  35652). 

We  are  proposing  to  use  the  same 
methodology  for  the  FY  1988 
recalibration  as  we  did  for  FY  1986.  That 
is,  we  would  recalibrate  the  weights 
based  on  charge  data  for  Medicare 
discharges  occurring  in  FY  1986. 
However,  we  would  use  the  FY  1986 
Medicare  provider  analysis  and  review 
(MEDPAR)  file  rather  than  the  PATBILL 
data  used  in  the  DRG  recalibration  that 
was  effective  for  discharges  begirming  in 
FY  1986.  The  MEDPAR  file  contains  the 
same  data  as  the  PATBILL  file  but  is  in 
a  simplified,  reformatted  record  layout. 
In  addition,  MEDPAR  is  now  based  on 
fully-coded  diagnostic  and  surgical 
procedure  data  for  all  Medicare 
inpatient  hospital  bills  rather  than  for  a 
20-percent  sample  of  beneficiaries. 

In  addition,  because  the  DRG  weights 
are  to  be  used  to  calculate  prospective 
payments  to  hospitals  in  Puerto  Rico 
beginning  with  discharges  on  or  after 
October  1, 1987  and  to  alcohol/drug 
hospitals  and  units  effective  with  cost 
reporting  periods  beginning  on  or  after 
October  1, 1987.  bills  from  these 
hospitals  would  be  included  in  the  data 
set  used  to  recalibrate  the  weights. 

The  proposed  recalibrated  DRG 
relative  weights  are  constructed  from  FY 
1986  MEDPAR  data  received  by  HCFA 
through  February  1987.  which  contain 
almost  90  percent  of  all  Medicare 
discharges  occurring  in  FY  1986  from 
those  hospitals  that  will  be  subject  to 
the  prospective  payment  system  in  FY 
1988.  The  MEDPAR  file  data  includes 
approximately  95  million  Medicare 
discharges. 

The  methodology  used  to  calculate  the 
proposed  DRG  weights  from  the 
MEDPAR  file  is  as  follows: 

•  All  the  claims  were  regrouped  using 
the  proposed  revised  DRG 
classifications  proposed  in  a  notice 
published  in  the  Federal  Register  on 
May  19. 1987  (52  FR  18877)  and  including 
the  proposed  revisions  of  the  alcohol 
and  drug  abuse  DRGs  and  of  the 
surgical  hierarchy,  as  described  above. 

•  Charges  were  standardized  to 
remove  the  effects  of  differences  in  area 
wage  levels,  indirect  medical  education 
payments,  disproportionate  share 
payments  and.  for  hospitals  in  Alaska 
and  Hawaii,  the  applicable  cost-of-living 
adjustment. 

•  The  average  standardized  charge 
per  DRG  was  calculated  by  summing  the 
standardized  charges  for  all  cases  in  the 


DRG  and  dividing  that  amount  by  the 
number  of  cases  classified  m  the  DRG. 

•  We  then  eliminated  statistical 
outliers  using  the  same  critenon  as  was 
used  in  computing  the  current  weights. 
That  is.  all  cases  outside  of  3.0  standard 
deviations  from  the  mean  of  the  log 
distribution  of  charges  per  case  for  each 
DRG  were  eliminated. 

•  The  average  charge  for  each  DRG 
was  then  recomputed  excluding  the 
statistical  outliers  and  divided  by  the 
national  average  standardized  charge 
per  case  to  determine  the  weighting 
factor. 

•  In  establishing  the  weighting  factor 
for  heart  transplants  (DRG  103),  we  used 
data  for  the  46  heart  transplant  cases 
(from  20  hospitals)  in  the  FY  1986 
MEDPAR  file  consistently  with  the 
methodology  for  all  other  DRGs.  After 
removing  statistical  outliers,  there  were 
45  cases  on  which  the  weight  was 
based.  Because  heart  transplants  were 
not  a  Medicare  covered  service  in  FY 
1986,  we  verified  that  the  20  hospitals 
whose  cases  were  used  to  establish  the 
weight  were  in  fact  hospitals  that 
perform  heart  transplants 

•  No  adjustments  were  made  to  the 
charges  to  remove  capital-related  and 
direct  medical  education  costs,  as 
hospitals  do  not  make  discrete  charges 
for  these  components  of  inpatient 
hospital  services.  Accordingly,  we  do 
not  have  the  ability  to  remove  capital  or 
direct  medical  education  costs  from 
charge  information.  Charge  data  are 
based  on  hospital  billings  for  services. 
These  bills  represent  hospital  prices  that 
we  assume  are  intended  to  cover  all 
fixed  and  variable  costs,  whether  for 
capital,  medical  education  or  operating. 
Further,  weighting  factors  based  on  total 
charges  have  been  found  to  have  a  high 
degree  of  correlation  with  weighting 
factors  based  on  operating  costs  only.  ir. 
the  1981  database  used  to  compare 
relative  weij-'hts  base  on  costs  and  tliose 
based  on  charges,  the  Spearman 
correlation  coefficient,  which  measures 
the  correspondence  of  the  rank  ordering 
of  pairs  of  observations,  and  the 
Pearson  product  moment  correlation 
coefficient,  which  measures  the 
correspondence  of  actual  values 
between  two  sets  of  obser\'ations,  are 
both  greater  than  .99.  These  results 
reflect  a  very  high  degree  of 
correspondence  between  cost-based  and 
charge-based  weights,  thereby 
eliminating  the  need  for  making  any 
further  adjustment  to  remove  capital  or 
direct  medical  education  costs. 

•  Kidney  acquisition  costs  continue  to 
be  paid  on  a  reasonable  cost  basis  but 
unlike  other  excluded  costs,  kidney 
acquisition  costs  are  concentrated  in  a 
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single  DRG  (DRG  302.  Kidney 
Transplantation).  For  this  reason,  it  was 
necessary  to  make  an  adjustment  to 
prevent  the  relative  weight  for  DRG  302 
from  including  the  effect  of  kidney 
acquisition  costs,  since  these  costs  are 
paid  separately  from  the  prospective 
payment  rate.  Kidney  acquisition 
charges  were  subtracted  from  the  total 
charges  for  each  case  in  DRG  302  prior 
to  computing  the  average  charge  for  the 
DRG  and  prior  to  eliminating  statistical 
outliers. 

The  weights  developed  according  to 
the  methodology  described  above,  using 
the  revised  GROUPFJ^  program,  result  in 
an  average  case  weight  that  is  slightly 
different  from  the  average  case  weight 
before  recalibration.  Therefore,  the  new 
weights  were  normalized  by  an 
adjustment  factor  so  that  the  average 
case  weight  after  recalibration  is  equal 
to  the  average  case  weight  prior  to 
recalibration.  This  adjustment  is 
intended  to  ensure  that  recalibration  by 
itself  nether  increases  nor  decreases 
total  payments  under  the  prospective 
payment  system. 

When  we  recalibrated  the  DRG 
weights  for  Vy  1986,  we  set  a  threshold 
of  10  cases  as  the  minimum  number  of 
cases  required  to  compute  a  reasonable 
weight.  At  that  time,  there  were  30 
DRGs  that  contained  no  cases  or  fewer 
than  10  cases.  We  propose  to  use  that 
same  case  threshold  in  recalibrating  the 
DRG  weights  for  FY  1988.  In  addition,  in 
the  FY  1986  recalibration.  we  computed 
the  weight  for  the  30  low-volume  DRGs 
by  adjusting  the  original  weights  of 
these  DRGs  by  the  percent  change  In  the 
weight  of  the  average  case  in  the 
remaining  DRGs.  We  proposed  to  use 
this  same  methodology  for  the  FY  1988 
recalibration. 

Using  the  FY  1986  MEDPAR  data  set. 
there  are  32  DRGs  that  contain  fewer 
than  10  cases.  Since  we  have  no  new 
data  upon  which  to  base  the  weights  for 
these  DRGs,  we  held  their  current 
weight  constant.  This  preserves  the 
relationship  between  the  weighting 
factor  for  each  low-volume  DRG  and  the 
average  case  weight  for  all  Medicare 
cases. 

III.  Proposed  Changes  to  the  Hospital 
Wage  Index  Methodology 

Section  1886(d)(2)(C)(ii)  of  the  Act 
required,  as  a  part  of  the  process  of 
developing  separate  urban  and  rural 
standardized  amounts  for  FY  1984,  that 
we  standardize  the  average  cost  per 
case  of  each  hospital  for  differences  in 
area  wage  levels.  Section  1886(d)(2)(H) 
of  the  Act  requires  that  the  standardized 
urban  and  rural  amounts  be  adjusted  for 
area  variations  in  hospital  wage  levels 
as  part  of  the  methodology  for 


determining  prospective  payments  to 
hospitals.  To  fulfill  both  requirements. 
we  constructed  an  index  that  reflects 
average  hospital  wages  in  each  urban  or 
rural  area  relative  to  a  national  average 
hospital  wage. 

VoT  purposes  of  determining  the 
prospective  payments  to  hospitals  in  FY 

1984  and  FY  1985,  we  constructed  the 
wage  index  using  calendar  year  1981 
hospital  wage  and  employment  data 
obtamed  from  the  Bureau  of  Labor 
Statistics'  ES  202  Employment.  Wages 
and  Contributions  file  for  hospital 
workers.  However,  the  September  3, 

1985  final  rule  set  forth  a  revised 
hospital  wage  index  that  was  based  on 
an  HCFA  survey  of  1982  hospital  wage 
and  salary  data  as  well  as  data  on  paid 
hours  in  hospitals.  That  wage  index  was 
developed  in  an  attempt  to  overcome 
the  limitation  of  the  BLS  data  with 
regard  to  full-time  and  part-time 
employment.  As  a  result  of  the 
provisions  of  section  9103(a)  of  the 
Consolidated  Omnibus  Budget 
Reconciliation  Act  of  1985  (Pub.  L  99- 
272).  application  of  the  revised  wage 
index  was  postponed  from  discharges 
occurring  on  or  after  October  1. 1985  to 
discharges  occurring  on  or  after  May  1, 
1986.  The  method  used  to  compute  the 
current  HCFA  wage  index  was  set  forth 
in  detail  in  the  September  3, 1985  final 
rule  (50  FR  35661).  in  the  September  3. 

1986  final  rule,  we  staled  that  we  were 
collecting  data  as  part  of  the  audit  of 
cost  reports  for  the  first  year  of  the 
prospective  payment  system  (FY  1984) 
in  order  to  update  the  HCFA  wage  index 
(51  FR  31499). 

Section  9103(a)  of  Pub.  L  99-272 
states  that  for  discharges  occurring  on 
or  after  September  30. 1986.  "the 
Secretary  shall  provide  for  such  periodic 
adjustments  in  the  appropriate  wage 
index  used  under  [section  1886(d)(3)(E) 
of  the  Act]  as  may  be  necessary. . . ." 
Under  the  authority  of  that  section,  we 
are  proposing  to  make  a  change  in  the 
methodology  for  computing  the  national 
average  hourly  wage,  which  serves  as 
the  basis  for  indexing  the  area  wage 
levels.  We  are  also  proposing  to  adopt  a 
blended  wage  index  that  incorporates 
the  wage  index  based  on  1982  data  but 
computed  using  the  proposed  revised 
methodology  discussed  below  and  a 
new  wage  index  based  on  1984  data  and 
also  computed  using  the  proposed 
methodology. 

Currently,  the  wage  index  value  for  an 
area  is  computed  by  dividing  the  area's 
average  hourly  wage  by  the  national 
average  hourly  wage.  The  national 
average  hourly  wage  is  computed  by 
summing  the  average  hourly  wages  for 
each  area  and  dividing  by  the  number  of 
areas.  Thus,  the  average  hourly  wage  for 


each  area  is  weighted  equally  in 
determining  the  national  average  hourly 
wage  regardless  of  the  number  of 
hospitals  or  the  size  of  the  hospital  labor 
force  in  the  area. 

Using  the  current  methodology  (that 
is,  an  area-weighted  national  average 
hourly  wage)  leads  to  a  problem 
whenever  the  wage  data  for  hospitals  in 
an  area  are  adjusted  or  when  hospitals 
are  reclassified  from  one  area  to 
another.  When  either  of  these  situations 
occurs,  the  national  average  hourly 
wage  is  affected,  and  thus  the  wage 
index  values  of  all  areas  change.  Since 
the  HCFA  wage  index  was  first 
published  in  the  September  3, 1985  final 
rule,  it  has  been  recomputed  three  times 
to  reflect  adjustments  in  the  wage  data 
for  a  few  areas.  Since  these  changes 
affected  the  national  average  hourly 
wage,  the  index  values  for  all  areas  had 
to  be  recomputed. 

We  are  proposing  to  compute  the 
national  average  hourly  wage  by 
dividing  the  total  wages  for  all  hospitals 
by  the  total  paid  hours.  This  would 
result  in  a  wage  index  that  is  hour- 
weighted  rather  than  area-weighted.  If 
the  national  average  hourly  wage  were 
hour-weighted,  there  would  be  minimal, 
if  any,  impact  on  that  national  average 
when  the  wage  data  for  a  particular 
area  are  adjusted. 

For  example,  if  wage  data 
adjustments  are  necessary  because 
hospitals  are  reclassified  from  one  area 
to  another,  there  would  be  no  need  to 
recompute  the  national  average  hourly 
wage,  since  total  wages  and  total  hours 
would  not  have  changed  due  to  these 
reclassifications.  Only  the  wage  index 
values  for  the  affected  areas  would  have 
to  be  recomputed.  By  hour-weighting  the 
national  average  hourly  wage,  we  can 
avoid  the  administrative  burden  of 
repeatedly  revising  all  the  area  wage 
index  values  and  explaining  to  hospitals 
why  their  wage  index  values  changed 
even  when  there  has  been  no  change  in 
the  data  for  their  areas. 

While  the  change  in  methodology  for 
computing  the  national  average  wage 
would  not  affect  the  relative  wage  levels 
among  areas,  it  would  result  in  lower 
index  values  for  all  areas  relative  tc  the 
national  average  hourly  wage,  since  the 
national  average  hourly  wage  is  higher 
under  our  revised  methodology  than  it 
would  be  if  computed  on  an  area- 
weighted  basis.  It  is  important  to  note 
that  the  choice  of  the  base  (that  is,  the 
national  average  hourly  wage)  used  to 
index  each  area's  wage  level  has  no 
effect  on  the  Federal  portion  of  a- 
hospital's  prospective  payment,  as  long 
as  a  wage  index  computed  on  the  same 
basis  is  used  both  to  standardize  the 


Federal  payment  rates  and  to  derive  the 
payment  amount  applicable  to  each 
area.  (For  a  demonstration  of  this  point, 
see  the  September  3, 1985  final  rule  (50 
FR  35664).)  In  section  II.A.l.a.  of  the 
addendum  to  this  proposed  rule,  we 
discuss  restandardization  of  the  Federal 
payment  amounts  to  reflect  this 
proposed  new  method  of  computing  the 
national  average  hourly  wage. 

In  addition  to  proposing  use  of  a 
revised  methodology  for  computing  the 
national  average  hourly  wage,  we  are 
proposing,  under  the  exceptions  and 
adjustments  authority  in  section 
1886(d)(5)(C)(iii)  of  the  Act,  to  adopt  a 
blended  wage  index  that  incorporates 
both  1982  and  1984  wage  data  from 
prospective  payment  hospitals.  The 
index  would  be  based  on  area  wage 
index  values  computed  from  1982  data 
on  an  hour-weighted  basis  and  area 
wage  index  values  computed  from  1984 
data  on  an  hour-weighted  basis,  equally 
weighted  to  produce  average  area  wage 
index  values. 

We  believe  that  a  blended  wage  index 
is  the  best  way  to  update  the  wage 
index,  and  at  the  same  time,  mitigate 
any  adverse  effects  that  might  result 
from  abrupt  changes  in  individual  wage 
index  values.  Specifically,  adoption  of  a 
wage  index  based  solely  on  1984  data 
would,  for  some  areas,  result  in  abrupt, 
large  changes  in  wage  index  values 
because  of  economic  changes  in  certain 
areas  that  have  occurred  between  1982 
and  1984.  We  believe  that  it  is  in  the 
best  interest  of  hospitals,  as  well  as  the 
Medicare  program,  that  these  changes 
be  reflected  gradually  in  the  wage  index 
values. 

The  method  used  to  compute  the 
proposed  wage  index  is  as  follows: 

Procedure  I:  Recomputation  of  the  1982 
Wage  Index  on  an  Hour-  Weighted 
Basis. 

Step  1 — Each  of  the  non-Federal  acute 
care  hospitals  subject  to  the  prospective 
payment  system  for  which  1982  data 
were  received  was  classified  into  its 
appropriate  urban  or  rural  area  based 
on  the  current  definitions  of  urban  and 
rural  areas  used  in  the  prospective 
payment  system. 

Step  2 — For  each  hospital,  the  total 
gross  hospital  salaries  were  inflated 
from  the  end  of  the  hospital's  cost 
reporting  year  through  the  end  of 
calendar  year  1982,  using  the  1982 
annual  rate  of  increase  in  the  wages  and 
salaries  portion  of  the  hospital  market 
basket.  This  was  done  to  eliminate  any 
distortion  caused  by  differing  hospital 
cost  reporting  years. 

Step  3 — For  each  hospital,  the  inflated 
gross  hospital  salaries  computed  in  step 
2  were  divided  by  the  reported  number 


of  total  paid  hours  to  yield  an  average 
hourly  wage.  Hospitals  with  an  aberrant 
hourly  wage,  which  was  defined  as  an 
hourly  wage  either  less  than  $3.35  (the 
minimum  wage  in  1982)  or  greater  than 
$19.58  (2.5  times  the  1982  national 
average  hourly  hospital  wage  as 
reported  in  BLS  Employment  and 
Earnings  Bulletin  as  of  February  1984). 
were  excluded. 

Step  4 — Within  each  urban  or  rural 
area,  the  total  gross  hospital  salaries  as 
computed  in  step  2  were  summed  for  all 
hospitals  not  excluded  in  step  3  to  yield 
the  total  gross  hospital  salaries  in  each 
area. 

Step  5 — The  total  gross  hospital  salary 
result  computed  in  step  4  was  divided 
by  the  corresponding  total  number  of 
paid  hours  in  the  area  to  yield  an 
average  hourly  wage  for  each  urban  and 
rural  area. 

Step  6 — The  total  inflated  gross 
hospital  salaries  computed  in  step  2  for 
all  wages  not  eliminated  due  to  aberrant 
wage  data  were  divided  by  the  reported 
number  of  total  paid  hours  in  these 
hospitals  to  obtain  the  national  average 
hourly  hospital  wage  based  on  gross 
salaries.  This  national  average  is  $8.52. 

Step  7 — For  each  urban  or  rural  area, 
the  hospital  wage  index  value  was 
calculated  by  dividing  the  average 
hourly  wage  computed  in  step  5  by  the 
national  average  hourly  wage. 

Procedure  II:  Computation  of  the  1984 
Wage  Index 

Step  1 — Each  of  the  non-Federal  acute 
care  hospitals  subject  to  the  prospective 
payment  system  for  which  1984  data 
have  been  received  (including  hospitals 
in  Puerto  Rico]  was  classified  into  its 
appropriate  urban  or  rural  area  based 
on  the  current  urban  area  definitions 
used  in  the  prospective  payment  system. 

Step  2 — For  each  hospital,  the  total 
gross  hospital  salaries  as  reported  for 
hospital  fiscal  years  that  began  in  FY 

1984  were  inflated  from  the  end  of  the 
hospital's  cost  reporting  year  through 
August  31, 1985  using  the  percentage 
change  in  average  hourly  earnings  of 
hospital  industry  workers  (S.I.C.  806)  in 
BLS  Employment  and  Earnings  Bulletin. 
This  was  done  to  eliminate  any 
distortion  in  the  data  caused  by  differing 
hospital  cost  reporting  years.  (August  31. 

1985  was  the  latest  end  date  for  hospital 
cost  reporting  years  in  the  data 
collection.) 

Step  3 — For  each  hospital,  the  inflated 
gross  hospital  salaries  computed  in  step 
2  were  divided  by  the  reported  number 
of  total  paid  hours  to  yield  an  average 
hourly  wage.  Hospitals  with  an  aberrant 
average  hourly  wage,  which  was 
defined  as  an  average  hourly  wage 
either  less  than  $3.35  (ihe  minimum 


wage  in  1984)  or  greater  than  $23.61  (2% 
times  the  national  average  hourly  wage 
as  computed  from  the  data  collected), 
were  excluded. 

Step  4 — Within  each  urban  or  rural 
area,  the  result  computed  in  step  2  was 
summed  for  all  remaining  hospitals  to 
yield  the  total  gross  hospital  salaries  in 
each  area. 

Step  5 — The  total  gross  hospital  salary 
result  computed  in  step  4  was  divided 
by  the  corresponding  total  number  of 
paid  hours  in  the  area  to  yield  an 
average  hourly  wage  for  each  urban  or 
rural  area. 

Step  6 — The  inflated  gross  hospital 
salaries  computed  in  Step  2  for  all 
hospitals  not  eliminated  due  to  aberrant 
wage  data  were  divided  by  the  reported 
number  of  total  paid  hours  in  these 
hospitals  to  obtain  the  national  average 
hourly  hospital  wage  based  on  gross 
salaries.  This  national  average  is  $9.76. 

Step  7 — For  each  urban  or  rural  area, 
the  hospital  wage  index  value  was 
calculated  by  dividing  the  average 
hourly  wage  computed  in  step  5  by  the 
national  average  hourly  wage 

Procedure  III:  Computation  of  a  Wage 
Index  for  all  Hospitals  Except  Those 
Located  in  Puerto  Rico.  Based  on  a 
Blend  of  the  1982  Wage  Index 
(Computed  Under  Procedure  I)  and  the 
1984  Wage  Index  (Computed  Under 
Procedure  II) 

Step  1 — Wage  index  values  for  each 
urban  and  rural  area  computed  using 
1984  data  (Procedure  II,  step  7)  were 
matched  to  the  corresponding  urban  and 
rural  wage  index  values  computed  using 
1982  data  (Procedure  I,  step  7).  For  both 
indexes,  areas  were  classified  as  urban 
or  rural  using  the  current  definitions. 

Step  2 — A  blended  wage  index  value 
for  each  urban  and  rural  area  was 
computed  by  adding  the  1982  and  1984 
wage  index  values  and  dividing  the 
result  by  2. 

Example 

If  an  area's  1982  wage  index  value  is 
0.8888  and  its  1984  wage  index  value  is 
0.9000.  The  blended  wage  index  value  is 
obtained  as  follows: 


(0.8888 -t- 0.9000)        1.7888 


=  0.8944 


The  results  obtained  in  step  2 
constitute  the  wage  index  values  for 
each  urban  and  rural  area. 

For  hospitals  located  in  Puerto  Rico, 
the  wage  index  values  would  not  be  the 
result  of  a  blend,  but  would  instead  be 
based  solely  on  1984  data.  We  do  not 
have  usable  1982  wage  data  for  Puerto 
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Rico  hospitals  since  these  hospitals 
were  not  subject  to  the  prospective 
payment  system  in  1984  and  1985  when 
we  collected  the  1982  wage  data  from 
prospective  payment  hospitals. 

To  avoid  unnecessary  confusion,  we 
are  publishing  only  the  blended  wage 
index  that  we  an-  proposmjj  to  use  for 
payment  purposes.  However,  as  with 
other  data  we  use  to  set  the  prospective 
payment  rates,  both  the  liJttC  and  the 
1984  hour  weighted  wage  indexes,  as 
well  as  the  wage  data  used  to  derive 
them,  will  be  made  available  lo  any 
interested  parties  upon  request. 

IV.  Inclusion  of  Puerto  Rican  Hospitals 
in  the  Prospective  Payment  System 

When  section  1886(d)  was  added  to 
the  Act  by  Pub.  L.  98-21,  all  hospitals 
located  outside  the  50  States  and  the 
District  of  Columbia  were  excluded  from 
the  prospective  payment  system  and 
thus  have  continued  to  be  paid  on  the 
basis  of  reasonable  costs  subject  to  the 
rate-of-increase  limits  established  by 
section  18a6(b)  of  the  Act.  However, 
section  9J04{a)  of  IHib.  L  99-509  added  a 
new  section  188(i(d)|9)  to  the  Act  to 
include  eligible  Puerto  Rico  hospitals  in 
the  prospective  payntent  system 
effective  with  discharges  occurring  on  or 
after  October  1.  I«i7 

Section  18a6<d)(yt(A)  following  (ii)  of 
the  Act  specifies  that  a  hospital  is 
subject  to  the  prospective  payment 
system  if  it  is  located  in  Puerto  Rico  and 
otherwise  would  be  subject  to  that 
system  if  it  were  located  in  one  of  the  50 
States.  Although  eligible  Puerto  Rico 
hospitals  are  to  be  included  m  the 
prospective  payment  system,  there  are 
some  special  rules  that  apply  to  those 
hospitals. 

Section  1886(dK9)(Al  of  the  Act 
specifies  that  the  payment  per  discharge 
under  the  prospective  payment  system 
for  hospitals  in  Puerto  Rico  is  to  be  the 
sum  of — 

•  75  percent  of  the  Puerto  Rico 
discharge-weighted  urban  or  rural 
standardized  rate. 

•  25  percent  of  a  national  discharge- 
weighted  standardized  rate. 

Separate  urban  and  rural 
standardized  payment  rates  would  be 
computed  for  Puerto  Rico.  For  FY  1988, 
section  1886(d)(9)(B)(i)  of  the  Act 
specifies  that  this  be  done  in  the  same 
manner  we  used  to  compute  the  regional 
standardized  rates  under  section 
1886(d)(2)  of  the  Act  except  that  the  rate 
would  be  based  on  the  Puerto  Rico 
hospitals'  target  amounts,  as  defined  in 
section  1886(b)(3)(A)  of  the  Act,  that  are 
appbcable  for  cost  reporting  periods 
beginning  on  or  after  October  1.  1986. 
updated  to  the  midpoint  of  FY  1988  by 
prorating  the  applicable  percentage 


increase  (that  is.  the  percentage  increase 
in  the  market  basket  index  minus  2.0 
percentage  points)  We  note  that  the 
Puerto  Rico  standardized  amounts, 
which  arc  based  on  the  Puerto  Rico 
hospitals'  target  rates,  are  not  subject  to 
revision  once  those  amounts  are 
calculated.  While  target  rales  for 
particular  years  may  be  revised  under 
existing  regulations  for  purposes  of 
determining  the  amounts  of  payment  for 
those  years  under  the  reasonable  cost 
reimbursemenl  principles,  to  permit 
their  revision  to  affect  the  Puerfo  Rico 
standardized  amounts  would,  in  effect, 
defeat  Congress'  intention  that  the 
standardized  amounts  be  prospectively 
determined  based  on  the  best  data 
available. 

If  we  were  to  allow  constant  revision 
of  the  Puerto  Rico  standardized  amounts 
based  on  changes  to  the  hospitals'  target 
rates,  we  would  create  continuing 
uncertainty  as  to  what  the  prospective 
prices  are.  Also,  for  years  after  FY  1988, 
section  1886  (dK9)(C)(i)  of  the  Act 
requires  that  the  previous  year's  Puerto 
Rico  standardized  amounts  be  updated 
by  the  applicable  percentage  increase 
determined  for  the  prospective  payment 
system.  We  do  not  believe  that  Congress 
contemplated  changes  in  those  amounts 
because  of  revisions  in  the  data  base. 

Revising  the  Puerto  Rico  standardized 
amounts  to  take  into  account  revisions 
in  target  rates  would  be  contrary  to  our 
policy  that  we  not  make  changes  to  the 
standardized  amounts  because  of 
changes  to  the  data  base  used  to 
calculate  the  standardized  amounts.  We 
believe  our  policy  is  m  accordance  with 
Congressional  intent  lo  use  the  l>e8t  data 
available.  We  note  that  we  did  n<>t 
revise  the  ongma!  prospective  payment 
standardized  amounts  that  were 
effective  October  1. 1983  to  take  into 
account  revisions  in  the  data  that  were 
used  to  calculate  those  anrKiunts  (that  is. 
cost  reports  for  reporting  periods  ending 
in  calendar  year  19H1 ).  llierefore.  we 
would  allow  revisions  in  the  target  rates 
for  individual  cost  reporting  periods 
subject  to  the  rale-of  increase  limits 
under  the  current  regulations  for 
purposes  of  determining  payment  for 
those  periods.  However,  these  revisions 
would  have  no  impact  on  the  data  used 
for  the  computation  of  the  Puerto  Rico 
standardized  amounts.  Under  section 
1886(d)(9)(A)(ii)  of  the  Act.  the  naUonal 
standardized  rale  that  makes  up  25 
percent  of  the  payment  rate  for  Puerto 
Rico  hospitals  consists  of  the  discharge- 
weighted  average  of  the  national  rural 
standardized  amounts  and  the  national 
urban  standardized  amounts  that  are 
used  for  paying  all  prospective  payment 
hospitals  outside  of  Puerto  Rico. 


As  required  by  section 
1886(d)(9)(B)(vi)  of  the  Act,  the  labor- 
related  portion  of  the  Puerto  Rico 
standardized  amount  is  adjusted  by  the 
appropriate  wage  index  value  for  the 
area  in  which  a  Puerto  Rico  hospital  is 
located.  We  are  prnp<ising  lo  mclude 
Puerto  Rico  in  the  HCFA  wage  index 
that  is  used  for  all  prospective  payment 
hospitals  and  to  adjust  the  Puerto  Riro 
standardized  amount  for  each  area  to 
reflect  the  average  wage  level  relative  to 
the  national  average  wage.  The 
inclusion  of  Puerto  Rico  m  the  national 
wage  index  accomplishes  the  result 
required  by  the  law  (that  is.  the  Puerto 
Rico  index  reflect  each  area's  wage 
level  relative  to  the  Puerto  Rico  average) 
since  the  relative  differerices  among  the 
l\ierto  Rico  areas  remains  tSc  »amf 
regardless  of  the  average  wage  Vnrel 
used  as  the  derrominafor  of  the  inrfex. 
As  discTissed  above  m  section  III,  the 
choice  of  the  denominator  used  to  index 
each  area's  wage  level  has  no  effect  on 
the  hospital's  prospective  payment  as 
long  as  the  same  wage  index  is  used 
both  to  standardize  the  payment  rates 
and  to  derive  the  payment  amount 
applicable  to  each  area.  Therefore,  for 
administrative  ease  and  convenience, 
we  would  include  Puerto  Rico  in  the 
wage  index  used  for  all  other  hospitals 
in  the  system. 

For  FY  1989  and  subsequent  fiscal 
years,  section  1886(d)(9)(C)(i)  of  the  Act 
specifies  that  the  Puerto  Rico 
standardized  amount  is  to  be  updated 
by  the  applicable  percentage  increase 
determined  by  the  Secretary  under 
section  1886(e)(4)  of  the  Act.  Section 
lB86(e)(4)  of  the  Act  further  specifies 
that  the  update  factor  applied  to  Puerto 
Rico  hospitals  must  be  the  same  as  the 
update  factor  applied  to  prospective 
payment  hospitals  located  in  the  50 
States  and  the  District  of  Columbia. 

Section  1886(d|(91(D)  of  the  Act 
specifies  that  the  following  provisions  of 
section  18«b{dH5)  of  the  Act  concerning 
additional  payments  to,  or  special 
treatment  of.  prospective  payment 
hospitals  also  apply  lo  prospective 
payment  hospitals  in  Puerto  Rico: 

•  Section  l»et)(d)(5KAI  of  the  Act. 
which  requires  that  additional  amounts 
be  paid  for  outlier  cases. 

•  Section  1886(d)(5)(B)  of  the  Act. 
which  requires  that  additional  amounts 
be  paid  for  indirect  medical  education 
costs. 

•  Sectionl886(d){5)(C)(iii)of  the  Act. 
which  authorizes  the  Secretary  to  make 
other  exceptions  and  adjustments  as  the 
Secretary  deems  appropriate. 

•  Section  1886(d)(5](F.)  of  the  Act. 
which  permits  payment  on  a  reasonable 
cost  basis  for  anesthesia  services 


furnished  in  a  hospital  by  a  certified 
registered  nurse  anesthetist  (CRNA). 

•  Section  1886(d)(5)(F)  of  the  Act, 
which  authorizes  additional  payment  for 
hospitals  that  serve  a  disproportionate 
share  of  low-income  patients. 

The  following  provisions  of  section 
1886(d)(5)  of  the  Act  do  not  apply  to 
prospective  payment  hospitals  in  Puerto 
Rico: 

•  Special  treatment  of  referral  centers 
(section  1886(d)(5)(C)(i)  of  the  Act). 

•  Special  treatment  of  sole 
community  hospitals  (section 
1886(d)(5)(C)(ii)of  the  Act). 

The  following  types  of  hospitals  and 
hospital  costs  that  receive  special 
treatment  in  the  prospective  payment 
system  under  section  1886(d)(5)(C)(iii)  of 
the  Act  would  also  receive  special 
treatment  for  hospitals  located  in  Puerto 
Rico: 

•  Hospitals  involved  extensively  in 
treatment  for  and  research  on  cancer 
that  meet  the  requirements  of  §  412.94. 

•  Christian  Science  Sanatoria. 

•  Hospitals  that  are  located  in  urban 
areas  and  that  are  reclassified  as  rural, 
as  described  in  §  412.102. 

•  Hospitals  with  a  high  percentage  of 
discharges  for  end-stage  renal  disease 
patients,  as  described  in  §  412.104. 

•  Hospitals  approved  as  renal 
transplantation  centers. 

•  Hospitals  in  redesignated  rural 
counties  that  are  surrounded  on  95 
percent  of  their  perimeters  by  urban 
counties,  as  described  in  §  412.63(b)(3). 

We  are  proposing  to  add  a  new 
Subpart  K  to  Part  412  to  implement  the 
special  rules  that  would  apply  to 
prospective  payment  hospitals  located 
in  Puerto  Rico.  Conforming  changes 
would  also  be  made  in  §§  412.23(f). 

Section  1886(e)(1)(C)  of  the  Act,  as 
added  by  section  9304(c)  of  Pub.  L.  99- 
509,  requires  that  for  discharges 
occurring  in  FY  1988,  the  aggregate 
payment  to  prospective  payment 
hospitals  including  those  hospitals 
located  in  Puerto  Rico  be  equal  to  the 
aggregate  payment  that  would  have 
been  made  to  those  hospitals  under 
prior  law;  that  is,  the  addition  of 
hospitals  in  Puerto  Rico  to  the 
prospective  payment  system  must  be 
"budget  neutral". 

A  detailed  explanation  of  the 
methodology  we  propose  to  use  to 
calculate  the  payment  rates  for  hospitals 
in  Puerto  Rico,  as  well  as  the  budget 
neutrality  issue,  is  set  forth  in  sections 
III  and  IV  of  the  addendum  to  this 
proposed  rule. 


V.  Other  Decisions  and  Proposed 
Changes  to  the  Regulations 

A.  Review  of  ORG  Assignments 
(§§  412.60  and  466.70) 

We  have  encountered  situations  in 
which  a  hospital  that  submits  a  claim  to 
Medicare  for  payment  later  attempts  to 
resubmit  the  claim  based  on  additional 
information  that  would  place  the  case  in 
a  higher-weighted  ORG,  Some 
corrections  of  billing  information  are 
warranted  if,  for  example,  the  hospital 
omitted  critical  documentation  or 
misread  the  medical  record.  We  believe 
that  it  is  appropriate  to  allow  a  hospital 
a  reasonable  period  of  time  in  which  to 
correct  its  own  error  by  submitting 
additional  or  corrected  information  on 
an  adjustment  bill.  Nevertheless,  as  in 
the  case  of  any  business  transaction,  we 
do  not  believe  it  is  appropriate  for  the 
billing  party  to  revise  a  claim  long  after 
the  original  claim  is  submitted  and  paid. 

The  September  1, 1983  interim  final 
rule  included  a  discussion  of  the  review 
of  DRG  coding  errors  as  follows: 

Intermediaries  will  assign  discharges  to 
DRG's  initially.  Where  errors  in  coding  occur, 
the  hospital  may  resubmit  the  billing  data 
with  the  revised  coding  for  the  case. 
Additionally,  the  hospital  may  request 
individual  review  of  claims.  The  review 
would  be  appropriately  conducted  by  the 
entity  (i.e.,  the  PSRO/PRO  or  fiscal 
intermediary)  which  made  the  initial 
detennination.  However,  in  general,  the  DRG 
classification  system  may  not  be  appealed. 
(48  PR  39784-39785.) 

Allowing  hospitals  an  extended 
period  of  time  to  discover  errors  and  to 
resubmit  bills  is  contrary  to  good 
business  practice.  A  workable 
prospective  payment  system  would  not 
exist  if  the  fiscal  intermediaries  are 
constantly  processing  recoded  claims 
based  upon  the  same  documentation  or 
if  bills  lack  finality  because  they  are 
forever  subject  to  revision. 

Therefore,  effective  April  23, 1984,  we 
established  an  informal  review 
mechanism  through  adninistrative 
directive  by  issuing  changes  to  the 
following  manuals: 

•  Hospital  Manual  (HCFA  Pub.  10), 
section  287.5.  transmittal  number  382. 

•  Medicare  Intermediary  Manual 
(HCFA  Pub.  13-3),  section  3798, 
transmittal  number  1109. 

These  issuances  specified  that  a 
hospital  has  60  days  after  the  date  of  an 
initial  DRG  assignment  to  a  claim  to 
request  review  "The  hospital  may  submit 
additional  information  as  a  part  of  its 
request  The  fiscal  intermediary  reviews 
the  data  and  adjusts  the  DRG  if 
appropriate. 

As  part  of  the  PRO'S  review 
responsibility,  the  initial  PRO  contract 


cycle  provided  for  review  of  hospital 
requests  for  DRG  claims  adjustments 
submitted  after  the  initial  claim  had 
been  filed.  This  review  applied  only  if 
the"  intermediary's  review  resulted  in  the 
assignment  of  a  higher-weighted  DRG 
and  the  PRO  had  not  previously 
reviewed  the  case  in  question.  Because 
these  claims  adjustments  were 
considered  to  represent  a  high  risk  of 
DRG  manipulation,  100  percent  of  these 
cases  were  reviewed  postpayment.  The 
PRO  not  only  determines  if  the  request 
for  coding  changes  is  appropriate,  but 
also  conducts  full  PRO  review  of  the 
case  if  this  review  was  not  performed 
previously.  The  PRO's  collected  data  on 
the  frequency  with  which  hospitals 
submitted  erroneous  requests  for  DRG 
claim  adjustments.  Identification  by  the 
PRO  of  a  pattern  of  inappropriate  coding 
adjustments  required  corrective  actions. 
The  second  PRO  contract  cycle  effective 
July  1, 1986  requires  that  this  review  be 
conducted  on  a  prepayment  basis. 
We  are  proposing  to  include  the 
provisions  of  the  manual  instructions 
concerning  hospitals  requests  for  review 
of  DRG  assignments  in  the  regulations 
Thus,  we  are  merely  clarifying  in 
regulations  what  is  already  our  current 
operating  policy.  We  would  revise 
§  412.60  to  specify  that  a  hospital  has  60 
days  to  request  a  review  by  the 
intermediary  of  a  DRG  assignment  and 
to  describe  how  that  review  is 
conducted.  In  addition,  we  would  revise 
§  466.70  to  provide  that  a  PRO  must 
review  every  case  in  which  a  higher- 
weighted  DRG  is  assigned  to  a  discharge 
as  a  result  of  the  intermediary's  review. 

B.  Increase  in  the  Prospective  Payment 
Rates  and  Rate-of-Increase  Limits 
(§§412.63.  412.73.  and 413.40) 

Section  9302(a)(1)  of  Pub  L.  99-509 
amended  section  1886(b)(3)(B)(i)(II)  of 
the  Act  to  provide  that  the  applicable 
percentage  increase  for  FY  1987  is  1.15 
percent  and  for  FY  1988  is  the  market 
basket  percentage  increase  minus  2.0 
percentage  points.  The  November  24, 
1986  final  rule  amended  §§  412.63, 
412.73,  and  413.40  to  implement  the 
changes  applicable  to  FY  1987.  As  a  part 
of  this  proposed  rule,  we  would  amend 
those  same  sections  to  implement  the 
provisions  of  section  1886(b)(3)(B)(i)(II) 
of  the  Act  applicable  to  FY  1988. 

C.  Payment  for  Outlier  Cases  (§§  412.82 
and  412.84) 

Section  1886(d)(5)(A)  of  the  Act 
requires  that,  in  addition  to  the  basic 
prospective  payment  rates,  payments 
must  be  made  to  hospital  for  atypical 
cases  known  as  "outliers".  These  art 
cases  that  have  either  an  extremely  long 
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length  of  stay  or  extraordinarily  high 
costs  when  compared  to  the  other 
discharges  classified  ^n  the  same  DRC. 

Section  1886(d)(5)(A)(ui)  of  the  Act 
specifies  that  the  outlier  payments 
should  approximate  the  marginal  coat  of 
care  beyond  the  outlier  threshold.  In  the 
September  1. 1983  interim  final  rule,  we 
established  the  ratio  of  marginal  cost  to 
average  cost  at  60  percent  (48  FR  39776). 
Therefore,  the  regulations  (SS  412.82  and 
412.84)  currently  provide  that  the 
marginal  cost  of  outlier  cases  is  based 
on  a  60  percent  factor. 

For  day  outliers,  an  additional  per 
diem  payment  is  made  for  each  covered 
day  of  care  beyond  the  threshold.  The 
per  diem  payment  is  based  on  60 
percent  of  the  average  per  diem  Federal 
rate  for  the  DRC,  which  is  calculated  by 
dividing  the  wage-adjusted  Federal  rate 
for  the  DRC  by  the  geometric  mean 
length  of  stay  for  that  DRG.  During  the 
transition  period  (cost  reporting  periods 
beginning  on  or  after  October  I,  1983  and 
before  October  1. 1987).  this  amount  is 
multiplied  by  the  applicable  Federal 
blend  percentage.  Starting  with  cost 
reporting  periods  beginning  on  or  after 
October  1,  1987.  the  Federal  portion  is 
100  percent  of  the  payment  rate 

For  cost  outliers,  the  additional 
payment  is  based  on  60  percent  of  the 
difference  between  the  hospital's 
adjusted  charges  for  the  discharge  and 
the  outlier  threshold.  The  cost  of  the 
discharge  is  based  on  66  percent  of  the 
billed  charges  for  covered  services.  Tlie 
cost  is  further  adjusted  to  exclude  an 
estimate  of  indirect  medical  education 
costs  and  payments  for  hospitals  that 
serve  a  disproportionate  share  of  low- 
income  patients.  As  with  day  outliers, 
the  resulting  amount  is  then  multiplied 
by  the  applicable  Federal  portion  of  the 
blend. 

Our  analysis  indicates  that  while  our 
payment  policy  for  outliers  effectively 
reduces  the  risk  fared  by  hospitals  in 
treating  cast's  that  are  outside  the 
normal  range  of  cases  in  terms  of  days 
of  care  or  costliness,  additional 
compensation  would  be  justified  for  the 
most  expensive  cases,  particularly  those 
long-stay  cases  with  extremely  high 
costs.  On  the  other  hand,  some  cases 
that  qualify  for  additional  payment  as 
day  outliers  are  not  extraordinarily 
costly. 

We  are  proposing  to  make  two 
changes  to  the  outlier  regulations.  First, 
we  would  revise  our  payment  policy  on 
day  outliers.  We  currently  pay  even  the 
most  expensive  day  outliers  at  a  per 
diem  amount  that  is  based  on  the 
average  payment  for  all  discharges 
assigned  to  that  DRG.  For  some  of  the 
cases  that  currently  qualify  as  day 
outliers  (and  therefore  cannot  be  cost 


outliers),  the  per  diem  rate  paid  to  those 
cases  does  not  adequately  compensate 
the  hospital  for  its  costs.  This  is 
especially  true  in  day  outlier  cases  with 
extremely  high  costs  (for  example. 
severe  bum  cases),  for  which  the  daily 
costs  vastly  exceed  the  day  outlier  per 
diem  and  for  which  that  daily  difference 
is  multiplied  by  a  long  length  of  stay 

We  are  proposing  that  if  a  day  outlier 
case  also  meets  the  cost  outlier  criteria, 
we  would  pay  the  case  using  the  cost 
outlier  methodology.  We  believe  that 
this  change  m  policy  would  improve 
outlier  payment  equity  by  basing  the 
payment  for  high  cost  day  outliers  on 
estimates  of  actual  ho.spital  cost  rather 
than  on  an  average  per  diem  rate.  Day 
outliers  that  do  not  meet  the  cost  outlier 
criteria  would  continue  to  be  paid  on  the 
basis  of  a  per  diem  rate. 

We  have  also  reexamined  the  60 
percent  marginal  cost  factor  used  in 
calculating  the  paymt^nt  for  outlier 
cases.  Evidence  from  recent  research 
indicates  that  a  higher  marginal  cost 
factor  would  result  in  more  appropriate 
payments  for  the  most  expensive  cases 
by  more  effectively  reducing  the 
financial  risk  to  hospitals  that  is 
associated  with  these  cases.  In 
particular,  we  note  that  the  estimated 
loss  per  case  is  higher  for  cost  outliers 
than  for  day  outliers.  When  day  outliers 
are  separated  into  two  categoric*— 
those  exceeding  the  day  outlier 
threshold  but  not  the  cost  outlier,  and 
those  exceeding  both  the  day  and  the 
cost  outlier  thresholds — the  estimated 
loss  per  case  for  the  more  expensive  day 
outliers  (those  also  exceeding  the  cost 
threshold)  substantially  exceeds  that  for 
the  less  expensive  day  outliers  (those 
that  do  not  exceed  the  cost  threshold). 
(The  prospective  payment  system  is  not 
Intended  to  pay  for  the  full  costs  of 
every  case  in  every  hospital  but  rather 
the  average  costs  of  the  average  case 
Because  outlier  cases  are.  by  definition, 
far  different  from  the  average  case  in 
each  DRG  and  because  the  additional 
payments  for  outlier  cases  are  based  on 
an  estimate  of  the  marginal  cost  beyond 
the  threshold  rather  than  the  full  cost 
associated  with  each  outlier  case,  we 
would  expect  to  find  that  payments  for 
outlier  cases  are.  on  average,  less  than 
estimated  costs  for  these  cases.) 

The  finding  that  the  financial  risk 
associated  with  outlier  cases  vanes 
substantially  with  whether  the  case  is 
long  stay  only  or  exceeds  the  cost 
threshold  suggests  that  the  marginal  cost 
factor  we  are  using  for  the  most 
expensive  outliers  (those  that  exceed 
the  cost  outlier  threshold)  is  too  low. 
Accordingly,  for  discharges  ot  curnng  on 
or  after  October  1.  1987,  we  are 
proposios  to  set  payment  for  the  aiost 


expensive  outlier  cases  (that  is,  all 
outlier  cases  exceetiing  the  cost  outlier 
threshold)  at  80  percent  of  adjusted 
charges  beyond  the  cost  outlier 
threshold.  Based  on  our  research  to 
date,  we  believe  that  this  revised 
marginal  factor  would  result  in  more 
adequate  compensation  to  hospitals 
treating  the  most  costly  outlier  cases. 
Because  this  revised  marginal  cost 
factor  would  bring  into  better  balance 
the  risk  associated  with  the  most 
expensive  outliers  and  that  associated 
with  long-slay  only  outliers,  we  believe 
it  is  a  closer  approximation  of  the 
marginal  cost  of  care  for  the  most 
expensive  outliers. 

It  is  important  to  note  that  we  are 
continuing  our  research  on  the  marginal 
cost  of  outlier  cases.  A  different 
marginal  cost  factor  for  day  outliers  may 
be  appropriate  once  we  begin  paying  the 
more  expensive  day  outlier  cases  using 
the  cost  outlier  methodology,  as  we  are 
proposing  to  do.  However,  until  we 
complete  our  research,  we  will  continue 
to  pay  day  outliers  that  do  not  also 
exceed  the  cost  outlier  threshold  using 
the  current  .60  marginal  cost  factor. 

ProPAC  agrees  with  us  that  the  outlier 
payment  policy  should  be  refined  to 
reflect  more  accurately  the  resources 
hospitals  use  to  meet  outlier  cases 
(Recommendation  No.  17).  ProPACs 
main  concern  is  that  current  outlier 
payments  may  not  adequately  protect 
hospitals  from  the  risk  of  extremely 
costly  cases.  We  believe  that  the 
changes  we  have  proposed  should  help 
remedy  this  situation. 

D.  Payments  to  Sole  Community 
Hospitals  (§  412.92) 

Section  1886(d)(5)(C)(ii)  of  the  Act 
requires  that  the  speaal  needs  of  sole 
community  hospitals  (SCHs)  he  taken 
into  account  under  the  prosfective 
payment  system  The  statute  specifies  a 
special  payment  formula  for  hospitals  so 
classified  and  further  provides  for 
additional  payment  to  SCHs 
experiencing  a  significant  volume 
decrease  (that  is,  more  than  a  five 
percent  decrease  in  total  discharges  of 
inpatients)  because  of  circumstances 
beyond  their  control.  The  statute  defines 
SCHs  as  those  hospitals  that,  by  reason 
of  factors  such  as  isolated  location, 
weather  conditions,  travel  conditions,  or 
absence  of  other  hospitals  (as 
determined  by  the  Secretary),  are  the 
sole  source  of  inpatient  hospital  services 
reasonably  available  to  Medicare 
beneficianes  in  a  geographic  area. 
Regulations  governing  ti>e  special 
treatment  of  SCHs  under  the  prospective 
payment  system  are  set  forth  in  J  412.92. 
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Currently,  {  412.92(e)  provides  that  an 
SCH  is  eligible  for  a  payment 
adjustment  in  any  cost  reporting  period 
if  it  experiences  more  than  a  five 
percent  decrease  in  its  total  discharges 
for  inpatients  as  compared  to  its 
immediately  preceding  cost  reporting 
period.  To  qualify  for  a  payment 
adjustment,  an  SCH  must  submit 
documentation  demonstrating  the  size  of 
the  decrease  and  the  resulting  effect  on 
per  discharge  costs,  and  show  that  the 
decrease  is  due  to  extraordinary 
circumstances  beyond  the  hospital's 
control,  including  (but  not  limited  to) 
strikes,  fires,  floods,  earthquakes, 
inability  to  recruit  essential  physician 
staff,  or  unusually  prolonged  severe 
weather  conditions. 

We  determine  on  a  case  by-case  basis 
whether  an  adjustment  will  be  granted 
and  the  amount  of  that  adjustment.  As 
specified  in  §  412.92(e)(3),  a  per 
discharge  payment  adjustment, 
including  at  least  an  amount  reflecting 
the  reasonable  cost  of  maintaining  the 
hospital's  necessary  core  staff  and 
services,  is  determined  based  on  the 
individual  hospital's  needs  and 
circumstances,  the  hospital's  fixed  and 
semi-fixed  costs  not  paid  on  a 
reasonable  cost  basis,  and  the  length  of 
lime  the  hospital  has  experienced  a 
decrease  in  utilization. 

Based  on  our  experience  with  this 
provision  and  the  applications  we  have 
received  from  SCHs  for  a  volume 
adjustment,  we  believe  that  it  is 
appropriate  at  this  time  to  clarify  the 
regulations  at  §  412.92(e).  Section 
1886(d)(5)(C)(ii)  of  the  Act  provides  that 
if  an  SCH  experiences  a  decrease  of 
more  than  five  percent  in  its  total 
number  of  inpatient  cases  due  to 
circumstances  beyond  its  control.  ". . . 
the  Secretary  shall  provide  for  such 
adjustment  to  the  payment  amounts 
under  this  subsection  ...  as  may  be 
necessary  to  fully  compensate  the 
hospital  for  the  fixed  costs  it  incurs  in 
the  period  in  providing  inpatient 
hospital  services,  including  the 
reasonable  cost  of  maintaining 
necessary  core  staff  and  services."  We 
believe  that  this  language  makes  it  clear 
that  a  hospital  that  has  continued  to 
make  a  profit  under  the  prospective 
payment  system  even  though  there  has 
been  a  decline  in  occupancy  is  not 
entitled  to  receive  a  payment 
adjustment.  Hospitals  that  receive 
payments  that  are  greater  than  the 
hospitals'  Medicare  inpatient  operating 
costs  have  been  "fully  compensated"  for 
those  costs  by  the  prospective  payment 
system.  Consequently,  we  believe  that 
no  further  adjustment  should  be  granted 
to  these  hospitals. 


We  recognize  that  some  SCHs 
experiencing  a  volume  decline  may  be 
having  financial  difficulties  despite  the 
fact  that  they  have  recovered  their  full 
Medicare  inpatient  operating  costs 
under  the  prospective  payment  system. 
While  it  may  be  true  that  some  SCHs 
are  suffering  financial  hardship  for  any 
number  of  reasons,  it  is  clearly 
inappropriate  for  Medicare  to  share  in 
the  costs  attributable  to  non-Medicare 
beneficiaries.  Consequently,  we  are 
proposing  to  revise  §  412.92(e)(3)  to 
make  it  clear  that  any  adjustment 
amounts  granted  to  SCHs  for  a  volume 
decrease  may  not  exceed  the  difference 
between  the  hospital's  Medicare 
inpatient  operating  costs  and  total 
payments  made  under  the  prospective 
payment  system,  including  outlier 
payments  and  indirect  medical 
education  payments. 

This  proposed  modification  of  the 
regulations  reflects  our  current  operating 
policy  rather  than  a  change  in  policy. 
We  believe  that  reflecting  this  policy  in 
the  regulations  would  help  hospitals  in 
making  their  decisions  about  whether  to 
apply  for  a  volume  adjustment.  By 
making  it  clear  that  we  do  not  grant  a 
volume  adjustment  to  any  hospital  that 
has  already  been  fully  compensated  for 
its  costs,  we  hope  to  spare  those 
hospitals  the  administrative  burden  of 
preparing  a  detailed  request  for  an 
adjustment. 

We  are  also  proposing  to  revise 
§  412.92(e)(2){ii),  which  currently 
requires  that,  in  order  to  receive  a 
volume  adjustment,  the  decline  in  the 
hospital's  total  discharges  must  be  due 
to  extraordinary  circumstances  beyond 
the  hospital's  control.  Section 
1886(d)(5)(C)(ii)  of  the  Act  requires  only 
"circumstances"  beyond  the  hospital's 
control.  Therefore,  effective  with  cost 
reporting  periods  beginning  on  or  after 
October  1. 1987,  we  would  delete  the 
word  "extraordinary"  from  the 
regulations. 

During  the  early  years  of  the 
prospective  payment  system,  there  were 
significant  volume  declines  for  all 
hospitals.  American  Hospital 
Association  survey  data  indicate  that 
average  volume  decline  for  small  rural 
hospitals  between  1984  and  1985  was  7.6 
percent.  During  this  period,  we  believe 
that  the  reguirement  that  volume 
declines  be  related  to  extraordinary 
circumstances  was  necessary  to  avoid 
creating  a  mechanism  that  would  have 
completely  sheltered  SCHs  from  the 
incentives  intended  to  apply  under  the 
prospective  payment  system  and,  thus, 
would  have  resulted  in  inequitable 
treatment  of  hospitals.  In  general,  the 
volume  of  inpatient  hospital  admissions 


has  now  stabilized.  Consequently,  we 
believe  it  is  appropriate  to  relax  the 
criteria  for  granting  volume  declines. 

E.  Referral  Centers  (§  412.96) 

Under  the  authority  of  section 
1886(d)(5)(C)(i)  of  the  Act.  in  the  August 
31, 1984  final  rule,  we  added  an 
alternative  set  of  criteria  to  §  412.96 
(then  §  405.476(g))  that  expanded  the 
definition  of  a  referral  center  to 
encompass  more  rural  hospitals.  We 
also  added  a  new  paragraph  to  that 
section  that  provides  for  a  triennial 
review  of  referral  centers  to  determine  if 
they  continue  to  meet  the  criteria  for  a 
referral  center  (See  49  FR  34740  for  a 
detailed  discussion  of  those  revisions.) 
Under  the  alternative  criteria,  in  order  to 
qualify  as  a  referral  center,  a  hospital 
must  meet  two  mandatory  criteria 
(number  of  discharges  and  case-mix 
index)  and  at  least  one  of  three  optional 
criteria  (medical  staff,  source  of 
inpatients,  or  volume  of  referrals),  in 
addition  to  being  located  in  a  rural  area. 

Section  9302(d);i)  of  Pub.  L  99-509 
amended  section  1886(d)(5)(C)(i)  of  the 
Act  to  provide,  with  respect  to  the  two 
mandatory  criteria,  that  a  hospital  will 
be  classified  as  a  rural  referral  center  if 
its— 

•  Case  mix  index  is  equal  to  the 
median  case  mix  index  for  urban 
hospitals  in  each  region,  excluding 
hospitals  with  approved  teaching 
programs;  and 

•  Number  of  discharges  criteria  is  at 
least  5,000  discharges  per  year  or.  if  less, 
the  median  number  of  discharges  for 
urban  hospitals  in  the  region  in  which 
the  hospital  is  located. 

In  the  November  24, 1986  final  rule, 
we  amended  §  412.96(c)  to  incorporate 
the  changes  mandated  by  section 
9302(d)(1)  of  Pub.  L  99-509,  and 
published  the  revised  case-mix  index 
criteria.  As  noted  in  Section  I.A.  of  this 
preamble,  we  are  in  the  process  of 
developing  a  separate  Federal  Register 
document  to  revise  provisions  of  the 
November  24, 1986  final  rule  concerning 
referral  centers. 

1.  Case-Mix-Index 

Section  412.96(c)(1)  provides  that 
HCFA  will  establish  updated  national 
and  regional  case-mix  index  values  in 
each  year's  annual  notice  of  prospective 
payment  rates  for  purposes  of 
determining  referral  center  status.  In 
determining  the  proposed  national  and 
regional  case-mix  index  values,  we 
would  follow  the  same  methodology  we 
used  in  the  November  24, 1986  final  rule, 
as  set  forth  in  regulations  at 
§  412.96(c)(l)(ii).  Therefore,  the 
proposed  national  case-mix  index  value 
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is  the  median  case-mix  index  value  of 
all  urban  hospitaJs  nationwide  and  the 
proposed  regional  values  are  the  median 
values  of  urban  hospitals  within  each 
census  region  excluding  those  with 
approved  teaching  programs  (that  is. 
those  hospitals  receiving  indirect 
medical  education  payments  as 
provided  in  §  412.118). 

These  values  are  based  on  discharges 
occurring  during  FY  1986  (October  1, 
1985  through  September  30, 1986)  and 
include  bills  posted  to  HCFAs  records 
through  February  1987.  Therefore,  in 
addition  to  meeting  other  criteria,  we 
are  proposing  that  to  qualify  for  or  to 
retain  rural  referral  center  status  for 
cost  reporting  periods  beginning  on  or 
after  October  1, 1987.  a  hospital's  case- 
mix  index  value  for  FY  1986  would  have 
to  be  at  least — 

•  1.1594:  or 

•  Equal  to  the  median  case-mix  index 
value  for  urban  hospitals  (excluding 
hospitals  with  approved  teaching 
programs  as  identified  in  S  412.118) 
calculated  by  HCFA  for  the  census 
region  in  which  the  hospital  is  located 
as  indicated  in  the  table  below. 
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1.1354 

4 _... 

5 
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t.1480 
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1.1755 

The  above  numbers  will  be  revised  in 
the  final  rule  to  the  extent  that 
additional  bills  are  received  for 
discharges  through  September  30. 1986. 

We  are  proposing  to  amend 
S  412.96(c)(1)  to  state  current  policy  that 
the  case-mix  index  used  to  determine 
whether  a  hospital  qualifies  as  a  rural 
referral  center  is  the  case-mix  index  as 
calculated  by  HCFA  from  hospital 
billing  records  for  Medicare  discharges 
processed  by  the  fiscal  intermediary  and 
submitted  to  HCFA's  central  office.  This 
policy  ensures  consistency  between  the 
national  and  regional  case  mix  index 
standards  and  the  case-mix  index 
values  used  to  determine  qualification  of 
a  hospital  as  a  rural  referral  center  in 
that  all  case-mix  index  values  are 
derived  from  hospitals'  Medicare 
prospective  payment  bills. 

For  the  benefit  of  hospitals  seeking  to 
qualify  as  referral  centers  or  those 
wishing  to  know  how  their  case-mix 
index  value  compares  to  the  criteria,  we 


are  publishing  the  FY  1986  case-mix 
index  values  in  Table  3c  of  section  VI  of 
the  addendum  to  this  proposed  rule.  In 
keeping  with  our  policy  on  discharges, 
these  case-mix  index  values  are 
computed  based  on  all  Medicare  patient 
discharges  subject  to  DRC-based 
payment.  The  resulting  case-mix  index 
values  are  based  on  bills  received  in 
HCFA  through  February  1987.  These 
values  will  be  revised  in  the  final  rule  to 
the  extent  that  additional  biJIs  are 
received. 

2.  Discharges 

Section  412.96{c)f2)(i)  provides  that 
HCFA  will  set  forth  the  national  and 
regional  numbers  of  discharges  in  each 
year's  annual  notice  of  prospective 
payment  rates  for  purposes  of 
determining  referral  renter  status.  As 
specified  in  section  1886(d)(5)(C)(i)(II)  of 
the  Act,  the  national  standard  is  set  at 
5,000  discharges.  However,  we  are 
proposing  to  update  the  regional 
standard,  which  is  based  on  discharges 
for  urban  hospitals  during  the  second 
year  of  the  prospective  payment  system 
(that  is.  October  1.  1984  through 
September  30, 1985),  which  is  the  latest 
year  for  which  we  have  complete 
discharge  data  available. 

Therefore,  in  addition  to  meeting  other 
criteria,  we  are  proposing  that  to  qualify 
for  or  to  retain  rural  referral  center 
status  for  cost  reporting  periods 
beginning  on  or  after  October  1.  1987.  a 
hospital's  number  of  discharges  for  its 
cost  reporting  period  that  began  during 
FY  1986  would  have  to  be  at  least— 

•  5,000;  or 

•  Equal  to  the  median  number  of 
discharges  for  urban  hospitals  in  the 
census  region  in  which  the  hospital  is 
located  as  indicated  in  the  table  below. 
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3.  Retention  Criterin 

We  are  not  proposing  to  update 
S  412.96(f)  at  this  time  since  9302(d)(2)  of 
Pub.  L.  99-509  requires  that  all  currently 
approved  rural  referral  centers  will 
retain  the  adjustment  at  least  through 
their  cost  reporting  period  beginning 


during  FY  1989.  We  are,  however, 
soliciting  suggestions  on  the  most 
equitable  way  to  evaluate  existing 
referral  centers  since  some  will  have 
been  approved  for  five  years,  some  for 
four,  and  some  for  three. 

4.  Change  in  Rate  Paid  to  Rural  Referral 
Centers 

The  adjustment  allowed  for  approved 
rural  referral  centers  is  that  they  are 
paid  based  on  the  urban,  rather  than 
rural,  prospective  payment  rale  as 
adjusted  by  the  applicable  DRC 
weighting  factor  and  the  rural  area  wage 
index. 

As  noted  above,  section 
1886(d)(5)(C)(i)  of  the  Act  provides  that 
hospitals  with  approved  teaching 
programs  are  not  included  in 
determining  the  median  case  mix  index 
of  urban  hospitals  within  a  census 
region.  We  defined  "teaching"  hospitals 
as  those  hospitals  receiving  indirect 
medical  education  payments  as 
provided  in  S  412.118  and  issued  revised 
median  case  mix  indexes  for  each 
census  region. 

We  are  now  proposing  that  these 
same  hospitals  be  excluded  in 
determining  the  urban  standardized 
amount  paid  to  approved  rural  referral 
centers.  We  do  no',  believe  it  is 
equitable  that  hospitals  with  approved 
teaching  programs  be  excluded  from  the 
median  regional  case  mix  index 
calculations  but  be  included  in  the 
calculation  of  the  urban  standardized 
amounts.  In  addition,  our  own  analyses 
of  Medicare  cost  reports  from  Vy  1984 
indicate  that  rural  referral  centers'  costs. 
regardless  of  the  basis  upon  which  they 
qualify,  are  less  than  those  of  the 
average  urban  hospital  when  case  mix, 
teaching  status,  and  wage  differences 
are  taken  into  account,  but  greater  than 
those  of  other  rural  hospitals. 

We  have  determined  that  deletion  of 
the  costs  of  urban  hospitals  with 
approved  teaching  programs  from  the 
calculation  of  the  urban  standardized 
amount  would  lower  the  amount  by 
three  percent.  Therefore,  instead  of 
receiving  payment  based  on  100  percent 
of  the  urban  standardized  amount 
approved  rural  referral  centers  would 
receive  97  percent  of  the  urban 
standardized  amount.  We  are  proposing 
to  amend  §  412.96  (d)  and  (e)  to  make 
these  changes. 

F.  Payment  for  Services  of 
Nonphysician  Anesthetists  (§  412.113) 

Section  2312  of  the  Deficit  Reduction 
Act  of  1984  (Pub.  L  98-369).  enacted  on 
July  18, 1984.  amended  sections 
1886(a)(4)  and  1886(d)(5)  of  the  Act  to 
require  that  we  pay  an  additional 
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amount  to  hospitals  for  "reasonable 
costs  incurred"  for  anesthesia  services 
furnished  by  certified  registered  nurse 
anesthetists  (CRNAs).  Section  2312(a)  of 
Pub.  L  98-369  added  section 
1886(d)(5)(E)  to  the  Act  to  provide  for 
payment  to  hospitals  on  a  reasonable 
cost  basis  for  the  costs  that  hospitals 
incur  in  connection  with  the  services  of 
CRNAs.  It  further  provides  that  this  is 
the  only  payment  made  to  the  hospital 
for  these  services. 

Section  1886(a)(4)  of  the  Act.  as 
amended  by  section  2312(b)  of  Pub.  L 
98-369,  excludes  anesthesia  services 
furnished  by  a  CRNA  from  the  definition 
of  the  term  "operating  costs  of  inpatient 
hospital  services."  Section  2312(c)  of 
Pub.  L.  98-369  specifies  that  these 
amendments  are  effective  for  hospital 
cost  reporting  periods  beginning  on  or 
after  October  1, 1984  and  before  October 
1, 1987. 

In  implementing  this  provision  of  the 
law,  we  did  not  limit  its  application  only 
to  the  services  of  CRNAs.  The 
regulations  at  §  412.113(c)  also  apply  the 
exception  to  the  services  of 
anesthesiology  assistants.  For  a  detailed 
discussion  of  this  provision  and  our 
implementation  of  it.  see  the  August  31. 
1984  final  rule  (49  FR  34748). 

Section  9320(a)  of  Pub.  L.  99-509 
amended  section  2312(c)  of  Pub.  L.  98- 
369  to  extend  the  effective  date  of  the 
payment  on  a  reasonable  cost  basis  for 
the  services  of  CRNAs  through  cost 
reporting  periods  beginning  before 
January  1, 1989.  In  the  case  of  a  cost 
reporting  period  that  begins  before 
January  1, 1989,  but  ends  after  that  date, 
the  payment  made  under  1886(d)(5)(E)  of 
the  Act  is  proportionately  reduced  to 
reflect  the  portion  of  the  period 
occurring  after  January  1, 1989.  Section 
9320  of  Pub.  L.  99-509  provides  that 
payment  on  a  reasonable  cost  basis  for 
the  services  of  CRNAs  be  excluded  for 
any  part  of  a  cost  reporting  period  that 
falls  after  December  31, 1988.  Section 
9320(d)  of  Pub.  L  99-509  revises  section 
1832(a)(2)(B)  of  the  Act  to  authorize 
direct  billing  for  the  services  of  CRNAs 
on  a  reasonable  charge  basis  under 
Medicare  Part  B  (Supplementary 
Medical  Insurance)  effective  with 
services  furnished  on  or  after  January  1, 
1989.  We  are  proposing  to  revise 
§  412.113(c)  to  reflect  this  extension  of 
the  effective  dale  and  to  make 
conforming  changes  in  §  412.1(a), 
412.2(d)(5),  and  412.71(b)(8). 

The  Conference  Committee  report  that 
accompanies  Pub.  L.  99-509  states  that  it 
is  the  intention  of  the  conferees  that  the 
exception  in  §  405.553(b)(4).  which 
permits  recognition  of  arrangements  in 
which  physicians  bill  for  the  services  of 
their  anesthetist  employees  "incident 


to  "  their  own  ser\'ices,  also  be  extended 
through  December  31, 1988  (H.R.  Rep. 
99-1012,  99th  Cong.,  2d  Sess.  323  (1986)). 
(A  detailed  discussion  of  this  exception 
is  included  in  the  September  1, 1983 
interim  final  rule  (48  FR  39794)  and  later 
revisions  made  to  the  exception  are 
discussed  in  the  August  31, 1984  final 
rule  (49  FR  34748)).  We  would,  therefore, 
revise  §  405.553(b)(4)  to  reflect  the 
extension  of  the  exception  from  the 
usual  Part  B  reasonable  charge  rules  for 
these  anesthesia  services. 

VI.  Other  ProPAC  Recommendations 

As  required  by  law,  we  have  reviewed 
the  April  1, 1987  report  submitted  by 
ProPAC  and  have  given  its 
recommendations  careful  consideration 
in  conjunction  with  the  formulation  of 
the  proposals  set  forth  in  this  document. 
Recommendation  17  concerning 
payment  of  outliers  is  discussed  in 
section  V.C.  of  this  preamble.  Except  for 
recommendations  1  through  5 
concerning  the  update  factor,  7  through 
11  concerning  capital,  and 
recommendations  21,  22.  and  24  through 
26  concerning  the  DRG  classification 
system,  the  remainder  of  the 
recommendations  are  discussed  below. 
The  recommendations  concerning  the 
update  factor  will  be  addressed  in  a 
separate  notice  to  be  published  in  the 
Federal  Register.  The  recommendations 
concerning  capital  are  addressed  in  a 
separate  proposed  rule  on  that  subject 
published  in  the  Federal  Register  on 
May  19, 1987  (52  FR  18840).  The 
recommendations  concerning  the  DRG 
classification  system  are  addressed  in  a 
separate  notice  concerning  changes  to 
that  system  published  in  the  Federal 
Register  on  May  19, 1987  (52  FR  18877). 

A.  Update  Factor 

Timely  Availability  of  Medicare  Cost 
Report  Data  (Recommendation  6) 

Recommendation:  Medicare  cost 
report  data  should  be  routinely  collected 
from  a  sample  of  prospective  payment 
hospitals  with  accounting  years  that 
begin  in  the  first  four  months  of  the 
Federal  fiscal  year.  Data  from  this 
"early  return"  sample  would  provide 
more  timely  estimates  of  the  costs  of 
prospective  payment  hospitals.  ProPAC 
believes  these  data  are  necessary  for 
assessing  the  relationship  between 
prospective  payments  and  hospital  costs 
and  for  analyzing  the  costs  of  individual 
DRGs.  ProPAC  will  complete  further 
analyses  to  determine  how  an  early 
return  sample  should  be  developed  for 
hospitals  excluded  from  the  prospective 
payment  system  but  subject  to  the  rate- 
of-increase  li:nils. 


Response:  We  agree  that  Medicare 
cost  report  data  should  be  available  as 
soon  as  possible  in  order  to  evaluate  the 
performance  of  hospitals  under  the 
Medicare  prospective  payment  system. 
We  have  reviewed  a  study  conducted  by 
the  Rand  Corporation  for  ProPAC  on  the 
feasibility  of  using  cost  reports  from 
prospective  payment  hospitals  with  cost 
reporting  periods  beginning  in  the  first 
four  months  of  the  Federal  fiscal  year  in 
order  to  produce  cost  estimates  for  all 
prospective  payment  ho.spitals.  We  are 
prepared  to  work  with  ProPAC  staff  to 
implement  a  system  for  extrapolating 
estimated  yearly  costs  from  four  months 
of  data. 

Normally,  the  Hospital  Cost  Report 
Information  System  (HCRIS)  receives 
cost  reports  from  the  Medicare  fiscal 
intermediaries  on  a  "flow"  basis.  That 
is,  cost  reports  for  hospitals  whose 
reporting  periods  end  early  in  the 
Federal  fiscal  year  are  received  before 
those  reports  for  hospitals  whose 
reporting  periods  end  later  in  that  year. 
However,  there  are  a  number  of 
situations  beyond  our  control  that  may 
cause  late  submission  of  the  reports  by 
hospitals  (and  thus  delays  in  the 
availability  of  the  data)  such  as  a  delay 
in  the  issuance  of  revised  Medicare  cost 
reporting  forms  incorporating  changes  to 
the  forms  that  result  from  new 
legislative  provisions.  Nonetheless,  we 
will  endeavor  to  make  cost  report  data 
available  in  accordance  with  ProPAC  s 
recommendation,  taking  into  account 
those  factors  and  situations  that  may 
cause  delays  in  the  availability  of  the 
data  or  that  may  make  the  data 
unavailable. 

B.  Adjustments  to  the  Payment  Formula 

As  in  previous  reports,  ProPAC  is 
concerned  with  achieving  technical 
improvements  in  the  way  prospective 
payments  are  calculated.  ProPAC 
believes  that  these  improvements  will 
result  in  a  more  equitable  distribution  of 
payments  among  hospitals  and  a  lower 
risk  of  access  and  quality  problems  for 
beneficiaries. 

1.  Improving  the  Definition  of  Hospital 
Labor  Market  Areas  (Recommendation 
No.  12) 

Recommendation:  The  Secretary 
should  adopt  improved  definitions  of 
hospital  labor  market  areas.  For  urban 
areas,  the  Secretary  should  modify  the 
current  Metropolitan  Statistical  Areas 
(MSAs)  to  distinguish  between  central 
and  outlying  areas.  The  central  areas 
should  be  defined  using  urbanized  areas 
as  designated  by  the  Census  Bureau.  For 
rural  areas,  the  Secretary  should 
distinguish  between  urbanized  rural 
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counties  and  other  rural  counties  within 
each  State.  Urbanized  rural  counties 
should  be  dcHned  as  counties  with  a 
city  or  town  having  a  population  of 
25.000  or  greater.  The  implementation  of 
improved  definitions  should  not  result  in 
any  change  in  aggregate  hospital 
payments.  Furthermore,  these 
definitions  should  not  affect  the 
assignment  of  hospitals  to  urban  or  rural 
areas  for  purposes  of  determining 
standardized  amounts. 

Response:  For  FY  1988.  we  do  not 
believe  that  the  wage  index  should  be 
subdivided  beyond  the  MSA/non-MSA 
distinction.  Because  the  wage  index 
affects  every  hospital's  payment  for 
every  discharge,  we  believe  additional 
study  and  analysis  are  necessary  in 
order  to  evaluate  options  and  determine 
their  impact.  However,  as  new 
information  is  developed,  we  will 
consider  making  improvements  in  labor 
market  area  definitions  in  future  years. 
Our  responses  regarding  ProPAC's 
urban  and  rural  area  recommendations 
are  as  follows: 

•  Urban  Hospitals — While 
subdividing  urban  areas  into  downtown 
"cores"  and  suburban  "rings"  could 
improve  the  explanatory  power  of  the 
wage  index,  such  subdivision  would 
significantly  increase  the  number  of 
areas  containing  only  one  or  two 
hospitals.  Hospitals  in  these  areas 
would  enjoy  a  virtual  pass-through  of 
labor  costs  associated  with  Medicare 
hospital  inpatient  operating  costs. 
Further,  much  of  the  higher  wage  level 
of  core  city  hospitals  is  addressed  by 
the  teaching  and  disproportionate  share 
adjustments.  If  we  were  to  adopt  a 
separate  index  for  hospitals  in 
urbanized  areas,  we  would  have  to 
reconsider  our  policies  with  regard  to 
these  two  adjustments. 

ProPAC  has  recommended  that  urban 
areas  be  subdivided  into  core  and  ring 
areas  on  the  basis  of  whether  a  hospital 
is  located  within  an  urbanized  area.  The 
Bureau  of  the  Census  defines  an 
urbanized  area  as  an  area  that  consists 
of  a  central  city  or  cities  that,  when 
combined  with  surrounding  closely 
settled  territory  ("urban  fringe")  having 
a  population  density  of  at  least  1,000 
persons  per  square  mile,  has  a 
population  of  at  least  50,000.  Typically, 
urbanized  areas  cover  the  built-up  areas 
at  the  cores  of  MSAs. 

While  we  agree  that  the  urbanized 
area  classification  may  capture  wage 
differentials,  the  use  of  urbanized  areas 
as  a  basis  for  classifying  core  and  ring 
areas  may  not  be  suitable  for  use  in  the 
prospective  payment  system.  Unlike 
MSAs,  which  are  county-specific 
urbanized  areas  are  defined  according 
to  actual  population  density  and  are 


specific  to  the  city-block  level.  Also, 
because  of  the  population-density  basis 
for  classifying  urbanized  areas,  the 
boundaries  of  areas  that  would  meet  the 
1.000  person  per  square  mile  criterion 
tend  not  to  be  stable.  However,  the 
Bureau  of  the  Census  updates  urbanized 
areas  only  every  10  years.  As  a  result, 
many  areas  that  would  meet  the  density 
criterion  may  not  be  classified  as  being 
in  an  urbanized  area.  Further,  because 
urbanized  areas  are  defined  below  the 
census-tract  (and  also  below  the  MSA) 
level,  it  is  not  possible  to  determine  with 
currently  available  information  whether 
a  hospital  is  located  in  an  urbanized  or 
nonurbanized  area. 

In  summary,  we  do  not  believe  that 
urbanized  areas  offer  a  viable  system 
for  classifying  hospitals  into  core  and 
ring  areas  because  of  the  unstable 
nature  of  the  boundaries  of  urbanized 
areas,  the  lag  in  updating  urbanized 
areas  because  of  the  decennial  census, 
and  the  inherent  difficulties  in 
determining  whether  a  hospital  is 
located  within  an  urbanized  area. 

•  Rural  Hospitals — As  with  urban 
hospitals,  although  subdividing  rural 
labor  market  areas  according  to 
urbanized  and  nonurbanized  rural  areas 
may  increase  the  explanatory  power  of 
the  wage  index,  such  partition  could 
also  result  in  additional  areas  with  only 
a  few  hospitals,  creating  for  these 
hospitals  a  virtual  pass  through  of 
Medicare-associated  labor  costs.  Also, 
many  of  tjie  high-wage  rural  hospitals 
mentioned  in  ProPAC's  analysis  are 
rural  referral  centers,  which  already 
receive  the  urban  payment  rate.  In  fact, 
analysis  already  indicates  that  large 
rural  teaching  hospitals  (many  of  which 
are  referral  centers)  are  not  as  costly  as 
their  urban  counterparts.  This  suggests 
that,  even  absent  revisions  in  labor 
market  definitions,  it  is  appropriate  to 
reduce  the  urban  rate  for  rural  referral 
centers.  See  section  V.E.4.  of  this 
document  for  our  specific  proposal  in 
this  regard. 

Further,  we  note  that  the  ProPAC 
analysis  of  labor  areas  does  not  take 
into  consideration  the  change  in 
methodology  required  by  section  9302(c) 
of  Pub.  L  99-509,  that  is.  computing  the 
average  standardized  amounts  on  a 
discharge-weighted  basis  rather  than  on 
a  hospital-weighted  basis.  We  must  also 
take  into  account  those  refinements  that 
have  already  been  made  to  the  system 
in  order  to  improve  its  equity,  and  how 
those  refinements,  as  well  as  other 
adjustments,  interact  with  the  proposed 
change.  For  example,  differential  outlier 
offsets  to  the  standardized  rates  and  a 
reduction  in  the  proportion  of  hospital 
costs  considered  to  be  labor-related  are 
two  changes  already  implemented  that 


have  increased  payments  to  rural 
hospitals. 

Since  the  factors  that  make  up  a 
hospital's  payment  are  interdependent, 
a  change  in  the  calculation  of  one  factor 
has  an  impact  on  other  factors.  For  this 
reason,  we  believe  that  any  analysis  of 
redefined  labor  markets  must  be 
considered  in  the  context  of  the 
payment  effects  to  hospitals.  It  is  not 
sufficient  to  define  an  improved  wage 
index  merely  in  terms  of  that  index's 
ability  to  explain  a  greater  amount  of 
variation  in  hospital  costs. 

Further.  ProPAC's  recommendation 
does  not  lake  into  account  the  impact  of 
restandardization  of  the  average  costs  of 
each  hospital  in  the  data  base  to  refiect 
reconfiguration  of  the  wage  index  along 
the  lines  proposed  by  ProPAC.  In  order 
to  avoid  creating  overpayments  and 
underpayments  in  the  impact  model,  the 
same  wage  index,  revised  to  refiect 
redefined  labor  market  areas,  must  be 
used  both  in  standardizing  for  area 
wage  differences  and  in  modeling 
payments. 

In  our  research  on  the  urban  and  rural 
differentials  in  prospective  payments, 
we  have  examined  the  impact  of 
alternative  wage  indexes  and  labor 
market  areas.  Overall,  these  alternatives 
produce  only  a  marginal  or  modest 
change  in  prospective  payments  by 
equalizing  hospital  profit  margins  to 
some  degree.  However,  it  is  unclear 
whether  the  redistnbutive  effects  of 
alternative  labor  market  areas  are 
appropriate.  For  example,  an  urban 
core-ring  system  would  increase 
payments  to  core  urban  hospitals,  which 
are  generally  already  doing  well  under 
the  prospective  payment  system,  and 
decrease  payments  to  suburban  nng 
hospitals.  Along  with  payment 
redistributions  that  may  not  be 
appropriate,  increasing  the  number  of 
labor  market  areas  would  increase  both 
the  number  of  boundaries  in  the  system, 
thereby  also  increasing  the  number  of 
hospitals  that  would  consider 
themselves  unfairly  disadvantaged  with 
respect  to  their  location  near  a 
particular  boundary. 

In  summary,  we  appreciate  the  work 
invested  by  ProPAC  in  examining  labor 
market  alternatives.  However,  at  this 
point,  we  believe  that  we  are  still  not 
knowledgable  enough  about  the  effects 
of  these  and  other  alternatives  to  lie 
able  to  definitely  recommend  a 
particular  methodology  or  classification 
system. 

2.  Improving  the  Area  Wage  Index 
(Recommendation  No.  13) 

Recommendation:  The  Secretary 
shouid  update  on  a  regular  basis  the 
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hospital  wage  data  necessary  for 
calculating  the  area  wage  index.  This 
updated  information  should  include  data 
on  the  wages  and  hours  of  employment 
for  hospital  occupational  categories. 

Response:  We  have  obtained  1984 
wage  data,  and  we  are  proposing  in  this 
document  an  updated  blended  wage 
index  for  FY  1988.  which  uses  these 
data.  These  data  are  not  broken  down 
by  occupational  category. 

We  are  currently  in  the  process  of 
collecting  wage  data  that  refiects 
occupational  mix.  However,  use  of  this 
data  must  await  evaluation  and 
analysis. 

In  principle,  we  agree  with  ProPAC 
that  the  hospital  wage  index  should  be 
updated  on  a  regular  basis.  At  present, 
we  do  not  have  a  process  in  place  for 
obtaining  the  necessary  data  on  a 
regular  basis.  However,  we  will  be 
investigating  the  necessity  and 
feasibility  of  such  a  process  for  further 
updates. 

3.  Extension  of  Volume  Protection  to  All 
Isolated,  Rural  Hospitals 
(Recommendation  No.  14) 

Recommendation:  The  Secretary 
should  seek  legislation  to  expand  the 
eligibility  for  a  prospective  payment 
system  volume  ad)ustment  to  all 
isolated  rural  hospitals  that  meet  the 
criteria  for  sole  community  hospital 
status.  Eligibility  should  not  be  limited 
to  those  that  have  obtained  such  status 
in  order  to  maintain  75  percent  hospital- 
specific  payments.  This  legislation  is 
necessary  to  protect  those  isolated  rural 
hospitals  that  are  not  sole  community 
hospitals,  but  that  are  at  risk  for  the 
effects  of  reductions  in  their  patient 
load$. 

Response:  We  are  unsure  of  the  extent 
of  the  problem  identified  by  ProPAC. 
We  are  evaluating  whether  or  not  to 
seek  the  legislation  recommended  by 
Prc'PAC  or  alternative  legislation 
addressinjj  the  needs  of  small  isolated 
rural  hospitals.  Since  we  do  not  know 
the  extent  of  the  problem,  it  is  not  clear 
that  an  adjustment  for  volume  decline 
would  be  a  satisfactory  solution. 

4.  Clarification  of  Sole  Community 
Hospital  Volume  Exception  Criteria 
(Recommendation  No.  15) 

Recommendation:  Before  FT  1988 
begins,  the  Secretary  should  issue 
instructions  for  implementing  the  sole 
community  hospital  volume  adjustment 
that  clarify  the  interpretation  of  the 
criteria  used  to  grant  such  an 
adjustment.  The  application  process  for 
a  volume  adjustment  should  be 
simplified. 

Response:  We  agree  that  clarifying 
program  instructions  for  seeking 


protection  from  volume  declines  are 
necessary.  We  have  drafted  an 
appropriate  instruction  and  will  attempt 
to  expedite  clearance  and  issuance  of 
this  document. 

Given  the  current  statutory  language, 
we  believe  that  the  adjustment  process 
cannot  be  simplified  We  cannot  grant 
adjustments  without  evidence  to 
demonstrate  that  the  volume  decline 
was  beyond  the  hospital's  control  and  to 
identify  the  fixed  costs  of  necessary 
core  staff  and  services. 

We  are  proposing,  however,  to  clarify 
the  regulations  at  §  412.92(e)  by 
stipulating  that  a  volume  adjustment 
will  not  be  approved  if  a  hospital 
reports  positive  Medicare  operating 
margins  in  the  cost  reporting  period  for 
which  an  adjustment  is  requested. 
(Positive  margins  would  be  defined  as 
the  excess  of  prospective  payments  over 
the  hospital's  Medicare  inpatient 
operating  costs.)  Also,  we  are  proposing 
to  amend  the  regulations  to  revise  the 
requirement  that  the  volume  decline  be 
due  to  "extraordinary"  circumstances 
beyond  the  hospital's  control.  The 
statute  does  not  require  the 
circumstances  to  be  extraordinary,  but 
only  beyond  the  control  of  the  hospital. 
(For  a  detailed  discussion  of  this 
revision  of  the  regulations,  see  section 
V.D.  of  this  preamble.) 

5.  Evaluation  of  Current  Prospective 
Payment  System  Payment  Policies  for 
Rural  Hospitals  (Recommendation  No. 
16) 

Recommendation:  The  Secretary 
should  complete  the  studies  mandated 
by  Congress  in  the  original  prospective 
payment  system  and  subsequent  deficit 
reduction  legislation  and  make  them 
publicly  available  as  soon  as  possible. 
The  study  on  the  feasibility  and  impact 
of  eliminating  or  phasing  out  separate 
urban  and  rural  DRG  prospective 
payment  rates  should  refiect  analyses 
based  on  first-year  prospective  payment 
system  Medicare  cost  reports,  and,  if 
possible,  preliminary  findings  from  the 
second  year  of  the  prospective  payment 
sys'em.  The  study  of  sole  community 
hospitals  should  be  supplemented  by  an 
evaluation  of  the  appropriateness  of 
current  Medicare  payment  policies  for 
all  small,  isolated  rural  hospitals.  The 
Commission  also  intends  to  examine 
these  issues  and  will  share  its  findings 
with  Congress  and  the  Secretary  as  they 
are  developed. 

Response:  Three  draff  reports 
mandated  by  Congress  on  rural  hospital 
issues  are  in  the  process  of  being 
prepared.  Two  of  the  reports  cover 
specific  issues  related  to  sole 
coranvunity  hospitals  and  rural  referral 
centers,  The  third  report  is  more  general 


and  covers  several  issues  relating  to  the 
prospective  payment  system,  including 
separate  urban  and  rural  payment  rates. 

C.  Beneficiary  Concerns 

Concern  for  beneficiary  welfare 
continues  to  be  of  major  importance  to 
ProPAC.  In  this  year's  report.  ProPAC 
addresses  two  specific  issues,  one 
financial  and  one  related  to  quality,  for 
which  improvements  in  beneficiary 
welfare  under  the  prospective  payment 
system  may  be  accomplished. 

1.  Inpatient  Hospital  Cost-Sharing 
Requirements  (Recommendation  No.  18) 

Recommendation:  The  proportion  of 
inpatient  hospital  payments  borne  by 
Medicare  beneficiaries  should  be 
returned  to  its  pre-prospective  payment 
system  level.  This  proportion  has 
inappropriately  increased  as  a  result  of 
significant  declines  in  length  of  stay 
experienced  since  the  beginning  of  the 
prospective  payment  system. 
Furthermore,  the  structure  of  inpatient 
hospital  cost-sharing  requirements 
should  be  consistent  with  the 
prospective  payment  system  incentives. 
In  particular,  current  coinsurance  and 
spell  of  illness  requirements  need  to  be 
reexamined. 

Response:  Section  9301  of  Pub.  L  99- 
509  made  a  number  of  changes  in  the 
computation  of  the  inpatient  hospital 
deductible  in  order  to  make  it  more 
consistent  with  the  current  payment 
system.  (For  additional  discussion  of 
this  provision,  see  the  notice  published 
in  the  Federal  Register  on  November  20. 
1986  (51  FR  42007).)  In  addition,  the 
Department's  recent  catastrophic  health 
proposal  would  further  restructure  the 
benefit  package  and  modify  beneficiary 
cost-sharing  provisions. 

2.  Evaluating  the  Results  of  PRO  Quality 
of  Care  Review  (Recommendation  No. 
19) 

Recommendation:  The  Secretary 
should  promptly  initiate  a 
comprehensive  evaluation  of  PRO 
quality  of  care  review  activities  and 
findings.  The  evaluafion  should  assess 
the  impact  on  quality  of  care  of 
preadmission,  admission,  transfer,  and 
readmission  review  activities.  The  PRO 
findings  concerning  quality  of  the 
services  furnished  during  an  admission 
and  the  health  outcome  of  the  episode  of 
care  should  also  be  evaluated.  ProPAC 
is  aware  that  the  Super-PRO  is  auditing 
and  validating  PRO  review  activities. 
However,  ProPAC  does  not  believe  that 
this  effort  can  substitute  for  a 
comprehensive  evaluation  of  the  extent 
to  which  PROs  are  identifying, 
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assessing,  and  correcting  problems 
related  to  quality  of  care. 

Response:  We  have  an  extensive  and 
comprehensive  system  in  place  to 
evaluate  the  credibility  of  PRO  review 
decisions,  including  those  related  to 
quality  of  care.  ProPAC  does  not 
consider  the  "Super-PRO"  evaluation  of 
PRO  medical  determinations  to  be 
sufficient  to  monitor  PRO  findings.  We 
agree  that  the  "Super-PRO"  alone  is  not 
sufficient.  However,  if  the  "Super-PRO" 
results  are  viewed  in  the  context  of 
other  evaluation  activities,  we  believe 
that  we  are  adequately  assessing  PRO 
performance  in  the  area  of  quality  of 
care  review.  We  believe  ProPAC's 
recommendation  would  result  in  a 
duplicative  evaluation  effort. 

D.  Patient  Classification  and  Case  Mix 

1.  Improving  the  Measurement  of 
Hospital  Case  Mix  (Recommendation 
No.  20) 

Recommendation:  ProPAC  continues 
to  believe  that  the  DRG  system  is  the 
most  appropriate  measure  of  hospital 
case  mix  for  the  Medicare  prospectiTe 
payment  system.  The  Secretary, 
however,  should  improve  the 
measurement  of  case  mix  to  better 
account  for  variations  in  resource  use.  In 
the  short  term,  the  Secretary  should 
adopt  refinements  to  the  DRG  system 
that  make  better  use  of  currently 
available  patient  data.  In  the  long  term, 
however,  it  may  be  necessary  to  develop 
improvements  based  on  additional 
sources  of  patient  information  not 
currently  available  from  the  discharge 
abstract. 

Response:  We  agree  with  ProPAC's 
affirmation  that  the  DRG  system  is  the 
most  appropriate  measure  of  hospital 
case  mix  on  which  to  base  Medicare 
prospective  payments  to  hospitals.  We 
will  continue  to  pursue  research  aimed 
at  improving  the  measurement  of  case 
mix  to  better  account  for  variation  in 
resource  use.  This  research  program 
encompasses  both  projects  using 
currently  available  patient  data  and 
projects  that  include  additional  data.  A 
synopsis  of  findings  to  date  is  included 
in  a  report  to  Congress  that  is  presently 
under  review. 

We  further  agree  with  ProPAC  that,  in 
the  short  term,  refinements  to  the  DRG 
system  will  necessarily  be  based  on 
currently  available  data.  We  are 
proposing  changes  to  the  DRG 
classification  system  effective  for  FY 
1988  in  a  separate  notice,  as  discussed 
in  section  II  of  this  preamble.  We  are 
continuing  to  pursue  research  in  this 
area.  We  also  agree  with  ProPAC  that, 
in  the  long  term,  it  may  become 
necessary  to  develop  improvements 


based  on  additional  sources  of  patient 
information  not  currently  available  from 
the  discharge  abstract,  and  we  are 
actively  pursuing  research  in  this  area, 
also. 

We  believe  that  improved  case-mix 
measures  may  be  of  as  great  importance 
for  measuring  quality  of  care  as  for 
refining  hospital  payment.  Accordingly, 
we  are  coordinating  research  in  this 
area  to  assure  that  any  proposed 
systems  will  serve  both  goals. 

2.  Updating  the  Surgical  Hierarchies  and 
the  List  of  Operating  Room  Procedures 
(Recommendation  No.  23) 

Recommendation:  The  Secretary 
should  evaluate  the  surgical  hierarchies 
periodically.  They  should  be  updated  to 
determine  both  the  clinical 
appropriateness  and  resource  intensity 
of  the  procedures  within  each  class  and 
the  relative  order  of  the  modified 
surgical  classes.  This  assessment  is 
necessary  to  ensure  that  the  hierarchies 
accurately  reflect  the  relative  resource 
Intensity  of  each  operating  room 
procedure.  This  update  process  should 
include  clinical  input  from  a  broad  range 
of  clinicians,  including  physicians, 
operating  room  nurses,  medical  record 
experts,  and  other  health  care 
professionals. 

Response:  We  support  this 
recommendation  from  the  standpoint  of 
annual  review  and  revision  of  the 
surgical  hierarchies  and  are  proposing 
revision  of  the  hierarchy  based  on  FY 
1986  data  as  set  forth  in  section  II. C.  of 
this  preamble.  While  we  believe  clinical 
input  is  valuable  from  the  standpoint  of 
examining  the  clinical  homogeneity  of  a 
group  of  procedures,  we  are  not 
persuaded  that  the  ordering  of 
procedure  groups  should  be  determined 
by  clinicians.  The  hierarchy  is  a  ranking 
of  DRG  procedure  groups  based  on 
hospital  resource  intensity.  The  fact  that 
a  given  procedure  may  be  more  difficult 
or  time-consuming  for  a  physician  does 
not  necessarily  mean  it  should  be 
ranked  above  other  procedure  groups 
that  require  less  skill  but  require  more 
hospital  resources. 

E.  DRG  Classification  and  Weighting 
Factors 

Additional  Payment  for  Magnetic 
Resonance  Imaging  (MRI)  Scans 
(Recommendation  No.  27) 

Recommendation:  For  a  three-year 
period.  Medicare  should  pay  hospitals 
an  additional  amount  to  reflect 
operating  costs  for  each  covered 
magnetic  resonance  imaging  (MRI)  scan 
performed  on  an  inpatient  Medicare 
beneficiary  in  a  prospective  payment 
hospital.  The  add-on  payment  should  be 


calculated  by  the  Secretary  each  year  to 
reflect  both  changes  in  the  average  cost 
of  an  efficiently  produced  scan  and  the 
degree  to  which  MRI  substitutes  for 
other  hospital  procedures. 

Response:  We  recognize  ProPAC's 
concern  that  the  current  payment 
methodology  may  act  as  a  disincentive 
to  the  widespread  use  of  MRI 
technology.  However,  we  regard  this 
concern  as  anticipatory,  since  there  is 
no  evidence  that  hospitals  furnishing 
MRI  are  losing  money  under  the 
prospective  payment  system.  On  the 
contrary,  the  hospitals  most  likely  to  be 
furnishing  MRI  services  are  urban 
teaching  hospitals:  that  is,  the 
institutions  that  have  been  faring  the 
best  under  the  prospective  payment 
system.  We  have  always  held  that  one 
of  the  basic  tenets  of  a  system  built  on 
averages  is  that  payments  would  not 
cover  costs  in  alt  cases  and  that  excess 
payments  on  some  cases  would  offset 
losses  in  other  cases. 

We  are  concerned  that  there  will  be 
numerous  technological  advances  in  the 
future  that  would  be  similar  to  MRI;  that 
is.  several  DRGs  would  be  affected  by 
the  changes.  If  we  begin  to  unbundle  the 
prospective  payment  rale  to  provide 
add-on  payments  in  that  manner,  the 
basic  concept  of  prospective  payments 
on  a  discharge  basis  would  be 
undermined. 

We  are.  however,  giving  the  issue 
further  study.  Unique  ICD-9-CM  codes 
for  MRI  services  were  approved 
effective  October  1. 1986.  From  this  data, 
we  will  be  able  to  evaluate  the  issue 
more  thoroughly  in  the  upcoming 
months.  If  we  find  that  the  current 
prospective  payment  methodology 
adversely  affects  the  quality  of  care,  we 
will  consider  alternative  payment 
options,  including  add-ons. 

F.  Research  on  Case-Mix  Change 

Record  Reabstraction  Study 
(Recommendation  No.  28) 

Recommendation:  The  Secretary 
should  initiate,  as  soon  as  possible,  a 
study  of  case-mix  change  based  on  a 
reabstraction  of  medical  records  of 
prospective  payment  patients.  The  study 
should  evaluate  DRG  assignment  to 
distinguish  case-mix  increases  caused 
by  changes  in  coding  practices  from 
changes  in  treatment  patterns  and 
patient  mix.  The  study  should  serve  as 
the  basis  on  which  to  develop  and  refine 
alternative  ongoing  data  collection 
methods  to  monitor  case-mix  change 
over  time.  ProPAC  will  contribute 
resources  to  designing,  financing,  and 
monitoring  this  study. 


Response:  We  agree  with  ProPAC  that 
a  study  at  the  case  level  that  can  both 
distinguish  causes  for  case-mix  change 
and  provide  the  basis  for  monitoring 
case-mix  change  over  time  is  relevant. 
Accordingly,  we  intend  to  collaborate 
with  F>roPAC  on  feasibility  studies.  We 
remain  concerned,  however,  that  the 
resources  required  to  undertake  a  major 
record  reabstraction  study  are  greater 
than  the  benefits  that  would  accrue.  We 
are  therefore  not  committing  ourselves 
to  undertaking  the  full  study. 

VII.  Other  Required  Information 

A.  Public  Comments 

Because  of  the  large  number  of  items 
of  correspondence  we  normally  receive 
on  a  proposed  rule,  we  are  not  able  to 
acknowledge  or  respond  to  them 
individually.  However,  in  preparing  the 
final  rule,  we  will  consider  all  comments 
concerning  the  provisions  of  this 
proposed  rule  that  we  receive  by  the 
date  and  time  specified  in  the  "Dates" 
section  of  this  preamble  and  respond  to 
those  comments  in  the  preamble  to  that 
rule.  We  emphasize  that,  given  the 
statutory  requirement  under  section 
1886(e)(5)(B)  of  the  Act  that  our  final 
rule  for  FY  1988  be  published  by 
September  1. 1987.  we  will  consider  only 
those  comments  that  deal  specifically 
with  the  matters  discussed  in  this 
proposed  rule, 

B.  Paperwork  Reduction  Act 

The  proposed  rule  does  not  impose 
information  collection  requirements. 
Consequently,  it  need  not  be  reviewed 
by  the  Executive  Office  of  Management 
and  Budget  under  the  authority  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501-3511). 

List  of  Subjects 

42  CFR  Part  405 

Administrative  practice  and 
procedure.  Health  facilities.  Health 
professions.  Kidney  diseases. 
Laboratories.  Medicare,  Nursing  homes. 
Reporting  and  recordkeeping 
requirements.  Rural  areas.  X-rays. 

42  CFR  Part  412 

Health  facilities.  Medicare. 

42  CFR  Part  413 

Administrative  practice  and 
procedure.  Health  facilities.  Health 
professions.  Kidney  diseases. 
Laboratories,  Medicare,  Nursing  homes, 
Reporting  and  recordkeeping 
requirements.  Rural  areas.  X-rays. 

42  CFR  Part  466 

Competitive  medical  plans  (CMPs), 
Grant  programs-health,  Health  care, 


Health  facilities.  Health  maintenance 
organizations  (HMOs),  Health 
professions.  Peer  Review  Organizations. 

42  CFR  Chapter  IV  would  be  amended 
as  follows: 

CHAPTER  IV— HEALTH  CARE  FINANCING 
ADMINISTRATION,  DEPARTMENT  OF 
HEALTH  AND  HUMAN  SERVICES 

Subchapter  B — Medicare  Programs 

I.  Part  405.  Subpart  E  is  amended  as 
follows: 

PART  405— FEDERAL  HEALTH 
INSURANCE  FOR  THE  AGED  AND 
DISABLED 

Subpart  E — Criteria  for  Determination 
of  Reasonable  Charges; 
Reimbursement  for  Services  of 
Hospital  Interns,  Residents,  and 
Supervising  Phiysicians 

A.  The  authority  citation  for  Subpart  E 
continues  to  read  as  follows: 

Authoritj-:  Sees.  1102,  1814(b),  1832. 1833(a), 
1842  (b)  and  (h),  1861  (b)  and  (v).  1862(a)(14), 
1866(a),  1871,  1881. 1886.  1887,  and  1889  of  the 
Social  Security  Act  as  amended  (42  U.S.C. 
1302,  1395f(b),  1395k,  13951(a).  1395u  (b)  and 
(ii),  1395X  (b)  and  (v),  1395y(a)(14),  1395cc(a), 
1395hh.  1395rr.  1395ww.  1395xx.  and  1395zz). 

§405.553     [Amended] 

B.  In  §  405.553,  in  paragraph  (b)(4),  the 
phrase  "a  cost  reporting  period 
beginning  on  or  after  October  1, 1984 
and  before  October  1, 1987."  is  revised 
to  read  "cost  reporting  periods 
beginning  on  or  after  October  1, 1984 
through  cost  reporting  periods  or  any 
part  of  a  cost  reporting  period,  ending 
before  January  1. 1989. ". 

II.  Part  412  is  amended  as  follows: 

PART  412— PROSPECTIVE  PAYMENT 
SYSTEM  FOR  INPATIENT  HOSPITAL 
SERVICES 

A.  The  authority  citation  for  Part  412 
continues  to  read  as  follows: 

Authority:  Sees.  1102, 1122, 1871,  and  1886 
of  the  Social  Security  Act,  as  amended  (42 
U.S.C.  1302.  1320a-l.  1395hh.  and  1395ww). 

B.  Subpart  A  is  amended  as  follows: 
Subpart  A — General  Provisions 

§412.1    jAmendedl 

1.  a.  In  §  412.1(a).  in  the  third 
sentence,  the  phrase  "and  before 
October  1, 1987,"  is  revised  to  read 
"through  cost  reporting  periods,  or  any 
part  of  a  cost  reporting  period,  ending 
before  January  1. 1989, ". 

b.  In  §  412.1(b),  a  new  sentence  is 
added  at  the  end  of  the  paragraph  to 
read  "Subpart  K  describes  how  the 
prospective  payment  system  is 


implemented  for  hospitals  located  in 
Puerto  Rico." 

§412.2    (Amended! 

2,  In  I  412.2(d)(5).  the  phrase  "and 
before  October  1. 1987,"  is  revised  to 
read  "through  cost  reporting  periods,  or 
any  part  of  a  cost  reporting  period, 
ending  before  January  1, 1989.", 

C.  In  Subpart  B,  §  412.23(f]  is  revised 
to  read  as  follows: 

Subpart  B— Hospital  Services  Subject 
to  and  Excluded  From  ttie  Prospective 
Payment  System 

§  412.23     Excluded  hospitals: 
Classifications. 

•  •         •         «         • 

(f)  Hospitals  outside  the  50  States,  the 
District  of  Columbia,  or  Puerto  Rico.  A 
hospital  is  excluded  from  the 
prospective  payment  system  if  it  is  not 
located  in  one  of  the  fifty  States,  the 
District  tA  Columbia,  or  Puerto  Rico. 

*  •        «        •        * 

D.  Subpart  D  is  amended  as  follows: 

Subpart  D— Basic  Methodology  for 
Determining  Federal  Prospective 
Payment  Rates 

1.  In  §  412.60.  paragraph  (d)  is 
redesignated  as  paragraph  (e).  a  new 
paragraph  (d)  is  added,  and  newly 
redesignated  paragraph  (e)  is  revised  to 
read  as  follows: 

§  412.60    ORG  classification  and  weighting 
factors. 

*  *  *  «  • 

(d)  Review  of  DRG  assignment.  (1)  A 
hospital  has  60  days  after  the  date  of  the 
notice  of  the  initial  assignment  of  a 
discharge  to  a  DRG  to  request  a  review 
of  that  assignment.  The  hospital  may 
submit  additional  information  as  a  part 
of  its  request. 

(2)  The  intermediary  reviews  the 
hospital's  request  and  any  additional 
information  and  decides  whether  a 
change  in  the  DRG  assignment  is 
appropriate.  If  the  intermediary  decides 
that  a  higher-weighted  DRG  should  be 
assigned,  it  must  request  the  appropriate 
PRO  to  review  the  case  to  verify  the 
change  in  DRG  assignment  as  specified 
in  §  466.70(e)(2)  of  this  chapter. 

(3)  Following  the  60-day  period 
described  in  paragraph  (d)(1)  of  this 
section,  the  hospital  may  not  submit 
additional  information  with  respect  to 
the  DRG  assignment  or  otherwise  revise 
its  claim. 

(e)  Revision  of  DRG  classification  and 
weighting  factors.  Beginning  with 
discharges  in  fiscal  year  1988.  HCFA 
adjusts  the  classifications  and  weighting 
factors  established  under  paragraphs  (a) 
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and  (b)  of  this  section  at  least  annually. 
to  reflect  changes  in  treatment  patterns, 
technology,  and  other  factors  that  may 
change  the  relative  use  of  hospital 
resources. 

2.  In  §  412.63.  text  is  added  to 
paragraph  (f)  to  read  as  follows: 

§412.63     FedemI  rates  for  fiscal  yMirs 
after  Federal  fiscal  year  19M. 

(f)  Applicable  percentage  change  for 
fiscal  year  1988.  The  applicable 
percentage  change  for  fiscal  year  1988  is 
the  percentage  increase  in  the  market 
basket  index  (as  described  in 
§  413.40(c)(3)(ii))  minus  2.0  percentage 
points. 

•  *         •        *        • 

E.  Subpart  E  is  amended  as  follows: 

Subpart  E — Determtnatlon  of 
Transition  Period  Payment  Rates 

§412.71     lAmendedl 

1.  In  S  412.71(b)(8).  the  phrase 
■'October  1, 1984.  and  before  October  1, 
1987. "  is  revised  to  read  "on  or  after 
October  1,  1984  through  cost  reporting 
periods,  or  any  part  of  a  cost  reporting 
period,  ending  before  January  1.  19«<J  " 

2.  In  §  412.73.  text  is  added  to 
paragraph  (c)(5)  and  reserved  paragraph 
(c)(6)  is  removed  to  read  as  follows: 

§412.73     Determifiattofi  of  trie  hosprta*- 
speclfic  rate. 

«  *  •  •  • 

(c)  Updating  base-year  costs, 

•  •        •        «        • 

(5)  For  Federal  fiscal  year  1988  and 
following.  For  purposes  of  determining 
the  prospective  payment  rates  for  sole 
community  hospitals  under  S  412.92(d). 
the  base-year  cost  per  discharge 
continues  to  be  updated  each  Federal 
fiscal  year  as  follows: 

(i)  For  Federal  fiscal  year  1988,  the 
update  factor  is  the  percentage  increase 
in  the  market  basket  index  (as  described 
in  §  413.40(c)(3)(ii))  minus  2.0  percentage 
points. 

(ii)  For  Federal  fiscal  years  1989  and 
following,  the  update  factor  is 
determined  using  the  methodology  set 
forth  in  §  412.63(g)(1)  through  (g)(3). 

•  •         *         *         • 

F.  Subpart  F  is  amended  as  follows: 
Subpart  F — Payment  for  Otrtlier  Cases 

1.  In  §  412.8^.  [i.ir.ixraph  (a)  is  revised; 
paragraph  (d)  is  redu signated  as 
paragraph  (e):  and  a  new  paragraph  (d) 
is  added  to  read  as  follows: 

5412.82     Payment  for  ertended  lengfh-of- 
stay  cases  (day  outliers) 

(a)  Except  as  specified  in  paragraph 
(d)  of  this  section,  if  the  hospital  stay 


reflected  by  a  discharge  includes 
covered  days  of  care  beyond  the 
applicable  threshold  criterion,  the 
intermediary  makes  an  additional 
payment,  on  u  per  diem  basis,  to  the 
discharging  hospital  for  those  days.  A 
special  request  or  submission  by  the 
hospital  is  not  necessary  to  initiate  this 
payment.  However,  a  hospital  may 
request  payment  for  day  outliers  before 
the  medical  review  required  in 
paragraph  (b)  of  this  section. 
•         •         •         •         • 

(d)  The  intermediary  calculates  the 
hospital's  additional  payment  under  the 
provisions  of  S  412.84(1)  (instead  of 
under  the  provisions  of  paragraph  (c)  of 
this  section)  if  the  hospital  stay  also 
qualifies  as  a  cost  outlier  under  the 
criteria  set  forth  in  §  412.80(a)(l)(ii). 


§412.S4     [Amended) 

2.  a.  In  S  412.84  (a)  and  (i).  rtferences 
to  "5  412.80(a)(2)"  are  revised  to  read 
"§  412.80(a)(l)(ii)". 

b.  In  (  41Z.84(i),  in  the  first  sentence. 
"60"  is  revised  to  read  "80". 

G  Subpart  G  is  amended  as  follows: 

Subpart  G — Special  Treatment  of 
Certain  FaciUtles 

1.  In  §  412.92,  the  introductory  text  of 

paragraph  (e)(2)  is  repuiiiished  and 
paragraph  (e)(2)(ii),  the  introductory  text 
of  paragraph  (e)(3),  and  paragraph 
(e)(3)(i)  are  revised  to  n-ad  as  follows: 

§412.92    Special  treatment:  Sole 
community  hospitals. 

•  •  «  •  • 

(e)  Additional  payments  to  sole 
community  hospitals  experiencing  a 
significant  volume  decrease  during  the 
transition  period.  *  •  • 

(2)  To  qualify  for  a  payment 
adjustment  on  the  basis  of  a  decrease  in 
discharges,  a  sole  community  hospital 
must — 

•  «         •         •         • 

(ii)  Show  that  the  decrease  is  due  to 
circumstances  beyond  the  hospital's 
control. 

(3)  HCFA  determines  a  lump  sum 
adjustment  amount  not  to  exceed  the 
difference  between  the  hospital's 
Medicare  inpatient  operating  costs  and 
the  hospital's  total  DRG  revenue  based 
on  DRG-adjusted  prospective  payment 
rates  (including  outlier  payments 
determined  under  Subpart  F  of  this  part 
and  additional  payments  made  for 
hospitals  that  serve  a  disproportionate 
share  of  low-income  patients  as 
determined  under  §  412.106  and  for 
indirect  medical  education  costs  as 
determined  under  {  412.118].  In 


determining  the  adjustment  amount, 
HCFA  considers — 

(i)  The  individual  hospital's  needs  and 
circumstances,  including  the  reasonable 
cost  of  maintaining  nucessary  core  staff 
and  services  in  view  of  minimum 
staffing  requirements  imposed  by  State 
agencies; 

•  •  *  *  • 

2.  In  §  412.96.  paragraphs  (cl(l].  (d). 
and  (e)  are  revised  to  rend  as  follows: 

{412.96    Special  treatment  Reterrai 
centers. 

•  •  •  •  t 

(c)  Alternative  criteria.  *  •  * 
(1)  Case-mix  index.  MGF'A  sets  forth 
national  and  regional  case-mix  index 
values  in  each  year's  annual  notice  of 
prospective  payment  rates  published 
under  $  412.8(b)  The  methodology 
HCFA  uses  to  calculate  these  criteria  is 
described  in  paragraph  (g)  of  this 
section.  The  case-mix  index  value  to  be 
used  for  an  individual  hospital  in  the 
determination  of  whether  it  meets  the 
case-mix  index  cntena  is  that  calculated 
by  HCFA  from  the  hospital's  own  billing 
records  for  Medicare  discharges  as 
processed  by  the  fiscal  intermediary  and 
submitted  to  HCFA.  The  hospital's  case- 
mix  index  for  discharges  (not  including 
discharges  from  distinct  part  units 
excluded  from  the  prospective  payment 
system  under  Subpart  B  of  this  part) 
during  the  Federal  fiscal  year  that  ended 
one  year  prior  to  the  beginning  of  the 
cost  reporting  period  for  which  the 
hospital  IS  seeking  referral  center  status 
must  be  at  least  equal  tc 


(d)  Payment  to  rural  referral  centers 
with  500  or  more  beds.  A  hospital  that 
meets  the  criteria  of  S  412.96(b)(1)  is 
paid  prospective  payments  per 
discharge  tiased  on  the  applicable  urban 
adjusted  standardized  amounts,  as 
adjusted  by  the  hospital's  area  wage 
index.  For  cost  reporting  periods 
beginning  on  or  after  October  1, 1987, 
the  applicable  urban  adjusted 
standardized  amounts  are  calculated  by 
excluding  the  costs  of  hospitals 
receiving  indirect  medical  education 
payments  as  provided  in  {  412.118. 

(e)  Payments  to  all  other  rural  referral 
centers.  For  cost  reporting  periods 
beginning  on  or  after  October  1.  1987.  a 
hospital  that  is  located  in  a  rural  area 
and  meets  the  criteria  of  §  412  96  (b)(2) 
or  (c)  is  paid  pro8f>ective  payments  per 
discharge  based  on  the  applicable  urban 
adjusted  standardized  amounts 
calculated  by  excluding  the  costs  of 
hospitals  receiving  indirect  medical 
education  payments  as  provided  in 


§  412.118,  as  adjusted  by  the  hospital's 
area  wage  index. 

***** 

H.  In  subpart  H,  §  412.113  is  amended 
as  follows: 

Subpart  H— Payments  to  Hospitals 
Under  the  Prospective  Payment 
System 

§412.113    [Amended] 

In  §  412.113(c),  the  phrase  "and  before 
October  1, 1987,"  is  revised  to  read 
"through  cost  reporting  periods,  or  any 
part  of  a  cost  reporting  period,  ending 
before  January  1, 1989.". 

I.  A  new  Subpart  K  is  added  to  read 
as  follows: 

Subpart  K— Prospective  Payment  System 
for  Hospitals  Located  in  Puerto  Rico 

Sec. 

412.200    General  provisions. 

412.204    Payments  to  hospitals  located  in 

Puerto  Rico. 
412.208    F'uerto  Rico  rates  for  Federal  fiscal 

year  1988. 
412.210    Puerto  Rico  rates  for  fiscal  years 

after  Federal  fiscal  year  1988. 
412.212    National  race. 
412.220    Special  treatment  of  certain 

hospitals  located  in  Puerto  Rico. 

Subpart  K— Prospective  Payment 
System  for  Hospitals  Located  in 
Puerto  Rico 

§412.200     General  provisions. 

Beginning  with  discharges  occurring 
on  or  after  October  1, 1987.  hospitals 
located  in  Puerto  Rico  are  subject  to  the 
rules  governing  the  prospective  payment 
system.  Except  as  provided  in  this 
subpart,  the  provisions  of  Subparts  A,  B, 
C.  F,  G.  and  H  of  this  part  apply  to 
hospitals  located  in  Puerto  Rico.  Except 
for  §  412.60.  which  deals  with  DRG 
classification  and  weighting  factors,  the 
provisions  of  Subpart  D  and  E,  which 
describe  the  methodology  used  to 
determine  prospective  payment  rates  for 
hospitals,  do  not  apply  to  hospitals 
located  in  Puerto  Rico.  Instead,  the 
methodology  for  determining 
prospective  payment  rates  for  these 
hospitals  is  set  forth  in  §§  412.204 
through  412.212. 

§  412.204    Payments  to  hospitals  located  in 
Puerto  Rico. 

Payments  to  hospitals  located  in 
Puerto  Rico  that  are  paid  under  the 
prospective  payment  system  are  equal 
to  the  sum  of — 

(a)  75  percent  of  the  Puerto  Rico 
prospective  payment  rate,  as  determined 
under  §§  412.208  or  412.210;  and 

(b)  25  percent  of  a  national 
prospective  payment  rate,  as  determined 
under  S  412.212. 


§412.208    Puerto  Rico  rates  for  Federal 
fiscal  year  1988. 

(a)  General  rule.  HCFA  determines 
the  Puerto  Rico  adjusted  DRG 
prospective  payment  rate  for  each 
inpatient  hospital  discharge  occurring  in 
Federal  fiscal  year  1988  for  a 
prospective  payment  hospital.  These 
rates  are  determined  as  described  in 
paragraphs  (b)  through  (i)  of  this  section. 

(b)  Determining  target  amounts.  For 
each  hospital  subject  to  the  prospective 
payment  system,  HCFA  determines  the 
Medicare  target  amount,  as  described  in 
§  413.40(c)  of  this  chapter,  for  the 
hospital's  cost  reporting  period 
beginning  in  fiscal  year  1987.  Revisions 
in  the  target  amounts  made  subsequent 
to  establishment  of  the  standardized 
amounts  under  paragraph  (d)  of  this 
section  do  not  affect  the  standardized 
amounts. 

(c)  Updating  the  target  amounts  for 
fiscal  year  1988.  HCFA  updates  each 
target  amount  determined  under 
paragraph  (b)  of  this  section  for  fiscal 
year  1988  by  prorating  the  applicable 
percentage  increase  (as  defined  in 

§  412.63(f)  of  this  chapter)  for  fiscal  year 
1988  to  the  midpoint  of  fiscal  year  1988 
(April  1, 1988). 

(d)  Standardizing  amounts.  HCFA 
standardizes  the  amount  updated  under 
paragraph  (c)  of  this  section  for  each 
hospital  by — 

(1)  Adjusting  for  variations  in  case 
mix  among  hospitals; 

(2)  Excluding  an  estimate  of  indirect 
medical  education  costs; 

(3)  Adjusting  for  area  variations  in 
hospital  wage  levels;  and 

(4)  Excluding  an  estimate  of  the 
payments  for  hospitals  that  serve  a 
disproportionate  share  of  low-income 
patients. 

(e)  Computing  urban  and  rural 
averages.  HCFA  computes  separate 
discharge-weighted  averages  of  the 
standardized  amounts  determined  under 
paragraph  (d)  of  this  section  for  urban 
and  rural  hospitals  in  Puerto  Rico. 

(f)  Geographic  classifications.  (1)  For 
purposes  of  paragraph  (e)  of  this  section, 
the  following  definitions  apply: 

(i)  The  term  "urban  area"  means  a 
Metropolitan  Statistical  Area  (MSA),  as 
defined  by  the  Executive  Office  of 
Management  and  Budget. 

(ii)  The  term  "rural  area"  means  any 
area  outside  an  urban  area. 

(2)  A  hospital  classified  as  rural  is 
deemed  to  be  urban  and  receives  the 
urban  Puerto  Rico  payment  amount  if 
the  county  in  which  it  is  located  meets 
the  following  criteria: 

(i)  At  least  95  percent  of  the  perimeter 
of  the  rural  county  is  contiguous  with 
urban  counties. 


(ii)  The  county  was  reclassified  from 
an  urban  area  to  a  rural  area  after  April 
20, 1983,  as  described  in 
§  412.62(f)(l){iv). 

(iii)  At  least  15  percent  of  employed 
workers  inlhp  county  commute  to  the 
central  county  of  one  of  the  adjacent 
MSAs. 

(g)  Reducing  for  value  of  outlier 
payments.  HCFA  reduces  each  of  the 
average  standardized  amounts 
determined  under  paragraphs  (c) 
through  (e)  of  this  section  by  a 
proportion  equal  to  the  proportion 
(estimated  by  HCFA)  of  the  total 
amount  of  payments  based  on  DRG 
prospective  payment  rates  that  are 
additional  payments  to  hospitals  located 
in  Puerto  RioO^r  outlier  cases  under 
Subpart  F  oflkis  part. 

(h)  Computing  Puerto  Rico  rates  for 
urban  and  rural  hospitals.  For  each 
discharge  classified  within  a  DRG, 
HCFA  establishes  a  Puerto  Rico 
prospective  payment  rate,  as  follows: 

(1)  For  hospitals  located  in  an  urban 
area,  the  rate  equals  the  product  of — 

(i)  The  average  standardized  amount 
(computed  under  paragraphs  (c)  through 
(g)  of  this  section)  for  hospitals  located 
in  an  urban  area;  and 

(ii)  The  weighting  factor  determined 
under  §  412.60(b)  for  that  DRG. 

(2)  For  hospitals  located  in  a  rural 
area,  the  rate  equals  the  product  of — 

(i)  The  average  standardized  amount 
(computed  under  paragraphs  (c)  through 
(g)  of  this  section)  for  hospitals  located 
in  a  rural  area;  and 

(ii)  The  weighting  factor  determined 
under  §  412.60(b)  for  that  DRG. 

(i)  Adjusting  for  different  area  wage 
levels.  HCFA  adjusts  the  proportion  (as 
estimated  by  HCFA  from  time  to  time) 
of  Puerto  Rico  rates  computed  under 
paragraph  (h)  of  this  section  that  are 
attributable  to  wages  and  labor-related 
costs,  for  area  differences  in  hospital 
wage  levels,  by  a  factor  (established  by 
HCFA)  reflecting  the  relative  hospital 
wage  level  in  the  geographic  area  of  the 
hospital  compared  to  the  national 
average  hospital  wage  level. 

§412.210    Puerto  Rico  rates  for  fiscal 
years  after  Federal  fiscal  year  1988. 

.  (a)  General  rule.  (1)  HCFA  determines 
the  Puerto  Rico  adjusted  prospective 
payment  rate  for  each  inpatient  hospital 
discharge  occurring  in  a  Federal  fiscal 
year  after  fiscal  year  1988  that  involves 
inpatient  hospital  services  of  a  hospital 
in  Puerto  Rico  subject  to  the  prospective 
payment  system  for  which  payment  may 
be  made  under  Medicare  Part  A. 
(2)  The  rate  is  determined  for 
hospitals  located  in  urban  or  rural  areas 
within  Puerto  Rico,  as  described  in 
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puragraphs  (bj  through  (e)  of  this 
section. 

(b)  Geographic  classifications.  For 
purposes  of  this  section,  the  definitions 
set  forth  in  S  412.208(f)  apply. 

(c)  Updating  previous  standardized 
amounts.  HCFA  computes  separate 
average  standardized  amounts  for 
hospitals  in  urban  areas  and  rural  areas 
within  Puerto  Rico  equal  to  the 
respective  average  standardized  amount 
computed  for  fiscal  year  1988  under 

S  412.208(e}— 

(1)  increased  by  the  applicable 
percentage  change  determined  under 
§  412.63(g):  and 

(2)  Reduced  by  a  proportion  equal  to 
the  proportion  (estimated  by  HCFA)  of 
the  total  amount  of  prospective 
payments  that  are  additional  payment 
amounts  to  hospitals  located  in  Puerto 
Rico  attributable  to  outlier  cases  under 
Subpart  F  of  this  part. 

(d)  Computing  Puerto  Rico  rates  for 
urban  and  rural  hospitals.  For  each 
discharge  classified  within  a  DRG, 
HCFA  establishes  for  the  fiscal  year  a 
Puerto  Rico  prospective  payment  rate  as 
follows; 

(1)  For  hospitals  located  in  an  urban 
area  in  Puerto  Rico,  the  rate  equals  the 
product  of — 

(i)  The  average  standardized  amount 
(computed  under  paragraph  (c)  of  this 
section)  for  the  fiscal  year  for  hospitals 
located  in  an  urban  area;  and 

(ii)  The  weighting  factor  determined 
under  S  412.60(b)  for  (hat  DRG. 

(2)  For  hospitals  located  in  a  rural 
area  in  I^erto  Rico,  the  rate  equals  the 
product  of — 

(i)  The  average  standardized  amount 
(computed  under  paragraph  (c)  of  this 
section)  for  the  fiscal  year  for  hospitals 
located  in  a  rural  area;  and 

(ii)  The  weighting  factor  (determined 
under  5  412.60(b))  for  that  DRG. 

(e)  Adjusting  for  different  area  wage 
levels.  HCFA  adjusts  the  proportion  (as 
estimated  by  HCFA  from  time  to  time) 
of  Puerto  Rico  rates  computed  under 
paragraph  (d)  of  this  section  that  is 
attributable  to  wages  and  labor  related 
costs  for  area  differences  in  hospital 
wage  levels  by  a  factor  (established  by 
HCFA)  reflecting  the  relative  hospital 
wage  level  in  the  geographic  area  of  the 
hospital  compared  to  the  national 
average  hospital  wage  level. 

S  412.212    Nationai  rate. 

(a)  General  rule.  For  purposes  of 
payment  to  hospitals  located  in  Puerto 
Rico,  the  national  prospective  payment 
rate  is  determined  as  described  in 
paragraphs  (b)  through  (d)  of  this 
section. 


(b)  Computing  a  nationai  average 
standardized  amount.  HCFA  computes  a 
discharge-weighted  average  of  the — 

(1)  National  urban  adjusted 
standardized  amount  determined  under 
§412.63(q)(l)(i);and 

(2)  National  rural  adjusted  average 
standardized  amount  determined  under 
8  412.63(g)(2)(i). 

(c)  Computing  a  notional  rote.  For 
each  discharge  classified  within  a  DRG, 
the  national  rate  equals  the  product  of — 

(1)  The  national  average  standardized 
amount  computed  under  paragraph  (b) 
of  this  section;  and 

(2)  The  weighting  factor  (determined 
under  §  412.60(b))  for  that  DRG. 

(d)  Adjusting  for  different  area  wage 
levels.  HCFA  adjusts  the  proportion  (as 
estimated  by  HCFA  from  time  to  time) 
of  the  national  rate  computed  under 
paragraph  (c)  of  this  section  that  is 
attributable  to  wages  and  labor-related 
costs  for  area  differences  in  hospital 
wage  levels  by  a  factor  (established  by 
HCFA)  reflecting  the  relative  hospital 
wage  level  in  the  geographic  area  of  the 
hospital  compared  to  the  national 
average  hospital  wajjp  level 

§412.220     Special  treatment  of  certain 
hospitals  located  tn  Puerto  Rico. 

Subpart  ti  of  ihis  part  sets  forth  rules 
for  special  treatment  of  certain  facilities 
under  the  prospective  payment  system. 
The  following  sections  in  Subpart  G  of 
this  part  do  not  apply  to  hospitals 
located  in  Puerto  Rico: 

(a)  Section  412.92.  sole  community 
hospitals. 

(b)  Section  412.96,  referral  centers. 
III.  Part  413  is  amended  as  follows: 

PART  413— PRINCIPLES  OF 
REASONABLE  COST 
REIMBURSEMENT;  PAYMENT  FOR 
END-STAGE  RENAL  DISEASE 
SERVICES 

A.  The  authority  citation  for  Part  413 
continues  to  read  as  follows: 

Autkority:  Sections  1102. 1122. 1814(b). 
1815.  ia33(a).  18ei|v),  1871.  1881.  and  1886  of 
the  Social  Security  Act  as  amended  (42  U.S.C. 
1302.  1320a-1. 1396f[b),  1395g.  13tt&l(a). 
I395x(v).  13fl5hh.  1395rr.  and  13tJ5ww). 

B.  In  Subpart  C.  S  413.40.  the 
introductory  text  in  paragraph  (c)(3)(i)  is 
republished  and  text  is  added  to 
paragraph  (r)(3)(i)(C)  to  read  as  follows: 

§413.40    Ceittng  on  rate  of  hospMai  costs 
Increases. 


(c)  Procedure  for  establishing  the 
ceiling  (target  amount). 


(3)  Target  rale  percentage. 
(i)  The  applicable  target  rate 
percentage  is  determined  as  follows: 

•  •  •  •  • 

(C)  Federal  fiscal  year  1988.  The 
applicable  target  rate  percentage  for 
cost  reporting  penods  beginning  on  or 
after  October  1.  1987  and  before  October 
1. 1968  is  the  percentage  increase  in  the 
market  basket  index  minus  2.0 
percentage  points. 
•         •         •         •         • 

IV.  Part  466.  Subpart  C  is  amended  as 
follows: 

PART  466— UTILIZATION  AND 
DUALITY  CONTROL  REVIEW 

Subpart  C — Review  Responsibilities  of 
Utilization  and  Quality  Control  Peer 
Review  Organizations  (PROs) 

A.  The  authority  citation  for  Part  466 
continues  to  read  as  follows: 

Authority:  Sees.  1102, 1154.  and  1871  of  the 
Social  Security  Act  (42  U.S.C.  1302. 1320c-3. 
and  13»5hh). 

B.  In  S  466.70.  paragraph  (e)  is 
amended  by  redesignating  paragraph 
(e)(2)  as  (e)(3)  and  adding  a  new 
paragraph  (e)(2)  to  read  as  follows: 

§  466.70     Statutory  bases,  applicabilltY  and 
provisions. 

«  •  •  •  • 

(e)  Other  duties  and  functions. 

•  •  •  *  • 

(2)  The  PRO  must  review  every 
change  in  a  DRG  assignment  that  is  a 
result  of  a  review  made  under  the 
provisions  of  S  412.621d)  if  the  change 
results  in  the  assignment  of  a  higher- 
weighted  DRG  and  the  PRO  has  not 
previously  reviewed  the  case.  The  PRO 
must  verify  that  the  diagnostic  and 
procedural  information  supplied  by  the 
hospital  IS  substantiated  by  the 
information  in  the  medical  record. 


(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.773.  Medicare — Hospital 
Insurance  Program) 

Dated:  June  3,  1987. 
WillUm  L  RopM. 

Administrator.  Health  Care  Financing 
AdministroUon. 

Approved:  June  4,  1987. 
Otis  R.  Bowen. 

Secretary. 

[Editorial  Note. — The  following  aodendum 
and  appendixes  will  not  appear  in  the  Code 
of  Federal  Reguldtions.J 


Addendum — Proposed  Schedule  of 
Standardized  Amounts  Effective  With 
Discharges  On  or  After  October  1, 1987, 
and  Update  Factors  and  Target  Rate 
Percentages  Effective  With  Cost 
Reporting  Periods  Beginning  On  or  After 
October  1, 1987 

/.  Summary  and  Background 

In  this  addendum,  we  are  proposing 
changes  in  the  methods,  amounts,  and 
factors  for  determining  prospective 
payment  rates  for  Medicare  inpatient 
hospital  services.  We  are  also  proposing 
the  methods,  amounts  and  factors  for 
determining  prospective  payment  rates 
for  Medicare  inpatient  hospital  services 
furnished  by  hospitals  in  Puerto  Rico. 
Finally,  we  are  proposing  new  target 
rate  percentages  for  determining  the 
rate-of-increase  limits  (target  amounts) 
for  hospitals  and  hospital  units  excluded 
from  the  prospective  payment  system. 

For  hospital  cost  reporting  periods 
beginning  on  or  after  October  1,  1987, 
except  for  sole  community  hospitals  and 
hospitals  located  in  Puerto  Rico,  each 
hospital's  payment  per  discharge  under 
the  prospective  payment  system  will,  for 
the  first  time,  be  comprised  of  100 
percent  of  the  Federal  rate:  that  is, 
hospitals  will  no  longer  receive  any  part 
of  their  payment  based  on  a  hospital- 
specific  rate  (section  1886(d)(1)(A)  of  the 
Act).  That  section  of  the  Act  also 
requires  that  for  discharges  occurring  on 
or  after  October  1. 1987,  the  Federal 
portion  of  a  hospital's  prospective 
payment  rate  is  based  on  100  percent  of 
the  national  rate,  instead  of  a  blend  of 
regional  and  national  rates. 

Sole  community  hospitals  will 
continue  to  be  paid  on  the  basis  of  a  rate 
per  discharge  composed  of  75  percent  of 
the  hospital-specific  rate  and  25  percent 
of  the  applicable  Federal  regional  rate 
(section  1886{d){5)(C)(ii)  of  the  Act). 

Effective  with  discharges  occurring  on 
or  after  October  1, 1987.  hospitals  in 
Puerto  Rico  will  be  subject  to  the 
prospective  payment  system  (section 
1886(d)(9)  of  the  Act  as  added  by  section 
9304(a)  of  Pub.  L  99-509).  However, 
these  hospitals  payment  per  discharge 
will  be  the  sum  of  75  percent  of  a  Puerto 
Rico  rate  and  25  percent  of  a  national 
rate. 

As  discussed  below  in  section  II,  we 
are  proposing  to  make  changes  in  the 
determination  of  the  prospective 
payment  rates.  The  changes,  to  be 
applied  prospectively,  would  affect  the 
calculation  of  the  Federal  rates.  Section 
III  sets  forth  our  proposals  concerning 
the  determination  of  payment  rates  for 
hospitals  in  Puerto  Rico.  In  section  IV, 
we  discuss  the  various  adjustments 
made  to  the  average  standardized 
amounts  in  order  to  achieve  budget 


neutrality  in  those  areas  in  which  it  is 
required.  Section  V  sets  forth  our 
proposed  changes  for  determining  the 
rate-of-increase  limits  for  hospitals 
excluded  from  the  prospective  payment 
system.  The  tables  to  which  we  refer  in 
the  preamble  to  the  proposed  rule  are 
presented  at  the  end  of  this  addendum. 

//.  Proposed  Changes  to  Prospective 
Payment  Rates  and  DRG  Weighting 
Factors  for  FY  1983 

The  basic  methodology  for 
determining  Federal  national 
prospective  payment  rates  is  set  forth  at 
§  412.63.  Below  we  discuss  the  manner 
in  which  we  are  proposing  to  change 
some  of  the  factors  or  methodology  used 
for  determining  the  prospective  payment 
rates.  The  Federal  rate  changes,  once 
issued  as  final,  would  be  effective  with 
discharges  occurring  on  or  after  October 
1, 1987. 

In  summary,  we  are  proposing  to 
establish  the  FY  1988  national  and 
regional  rates  (that  is,  the  standardized 
amounts  set  forth  in  Table  la  and  lb  of 
the  addendum)  by — 

•  Restandardizing,  with  the  1982 
HCFA  wage  index,  the  hospital  costs 
used  to  establish  the  rates  to  reflect  the 
revisions  we  propose  to  make  in  the 
methodology  for  calculating  the  national 
average  hourly  wage; 

•  Computing  average  costs  per  case 
per  hospital  and  adjusting  costs  per  case 
to  exclude  the  effects  of  case  mix. 
indirect  medical  education  costs, 
payment  adjustments  to 
disproportionate  share  hospitals,  and 
cost-of-living  differences  for  Alaska  and 
Hawaii; 

•  Grouping  the  adjusted  operating 
costs  per  case  (labor-related  and 
nonlabor-related)  to  compute  urban  and 
rural,  national  and  regional  average 
standardized  amounts  using  averages 
weighted  by  total  discharges  rather  than 
by  number  of  hospitals; 

•  Updating  the  standardized  amounts 
by  2.7  percent  (that  is,  the  increase  in 
the  market  basket  percentage  minus  2.0 
percentage  points). 

A.  Calculation  of  Adjusted  Standardized 
Amounts 

?.  Standardization  and 
restandardization  of  base-year  costs. 
Section  1886(d)(2)(A)  of  the  Act  required 
the  establishment  of  base-year  cost  data 
containing  allowable  operating  costs  per 
discharge  of  inpatient  hospital  services 
for  each  hospital.  The  preamble  to  the 
interim  final  rule,  published  September 
1, 1983  (48  FR  39763),  contains  a  detailed 
explanation  of  how  base-year  cost  data 
were  established  in  the  initial 
development  of  standard  amounts  for 
the  prospective  payment  system  and 


how  they  are  used  in  computing  the 
Federal  rates. 

Section  1886(d)(2)(C)  of  the  Act 
required  that  the  updated  base-year  per 
discharge  costs  be  standardized  in  order 
to  remove  from  the  cost  data  the  effects 
of  certain  sources  of  variation  in  cost 
among  hospitals.  These  include  case 
mix,  differences  in  area  wage  levels, 
cost  of  living  adjustments,  and  indirect 
medical  education  costs.  We  are 
proposing  to  restandardize  the  base- 
year  costs  using  the  1982  HCFA  wage 
index  to  reflect  the  change  in  the 
methodology  for  computing  the  national 
average  hourly  wage. 

We  are  not  proposing  at  this  time  to 
restandardize  the  base-year  costs  for  the 
following; 

•  Case  mix. 

•  Indirect  medical  education  costs. 

•  Cost  of  living  for  Alaska  and 
Hawaii. 

•  Payments  to  hospitals  that  serve  a 
disproportionate  share  of  low-income 
patients. 

While  the  effects  of  these  variables 
have  already  been  accounted  for 
through  standardization,  we  are 
evaluating  more  recent  data  with 
respect  to  payments  for  indirect  medical 
education  costs  and  pa\ments  to 
hospitals  serving  a  disproportionate 
share  of  low-income  patients.  Depending 
upon  the  results  of  our  evaluation,  we 
may  restandardize  the  base-year  costs 
as  a  part  of  the  final  rule  to  take  account 
of  the  more  recent  data. 

a.  Adjustments  for  variation  in 
hospital  wage  levels.  Section 
1886(d)(2)(C)(ii)  of  the  Act  requires  that 
for  each  inpatient  hospital  discharge  in 
FY  1984  we  standardize  the  average  cost 
per  case  of  each  hospital  used  to 
develop  the  separate  urban  and  rural 
standardized  amounts  for  differences  in 
area  wage  levels.  Therefore,  we  divided 
each  standardized  amount  into  labor 
and  nonlabor  portions,  based  on  the 
labor  and  nonlabor  components  of  the 
hospital  market  basket,  and 
standardized  the  labor  portion  of  the  FY 
1984  standardized  amounts  using  the 
Bureau  of  Labor  Statistics'  (BLS's)  area 
wage  index.  For  FY  1986,  we  adopted  a 
new  wage  index  based  on  HCFA  survey 
data  and  we  restandardized  the  base 
year  costs  used  to  calculate  the  FY  1986 
standardized  amounts  to  account  for  the 
new  wage  index.  We  removed  the  effect 
of  the  previous  standardization  for  each 
hospital's  BLS  wage  index  by 
multiplying  each  hospital's  average  cost 
per  discharge  value  by  the  old  index  and 
restandardized  the  amounts  by  dividing 
that  result  by  the  new  HCFA  wage 
index  (see  50  FR  35692). 
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As  discussed  in  section  111  of  the 
preamble,  we  are  proposing  to  use  a 
blended  HCFA  wage  index  composed  of 
two  separate  wage  indexes  based  on 
1982  and  1984  data,  respectively,  and  to 
make  a  change  in  the  methodology  for 
computing  the  national  average  hourly 
wage,  which  serves  as  the  basis  for 
indexing  the  area  wage  levels.  However, 
the  latter  change  would  result  in  lower 
index  values  for  all  areas  relative  to  the 
national  average  hourly  wage,  since  the 
national  average  hourly  wage  based  on 
the  1982  data  is  higher  using  the 
proposed  methodology.  In  order  for  our 
proposed  change  in  methodology  to 
have  no  adverse  impact  on  level  of 
payments  to  hospitals,  the  base  year 
costs  used  to  calculate  the  standardized 
amounts  must  be  restandardized  to  take 
into  account  the  effect  on  each  area's 
wage  index  value  of  the  revised 
methodology  for  calculating  the  national 
average  hourly  wage. 

As  discussed  in  section  111  of  the 
preamble,  section  9103(a)  of  Pub  L  99- 
272  gives  us  the  authority  to  revise  the 
wage  index.  Since  there  is  an  express 
statutory  direction  to  make  periodic 
adjustments  in  the  wage  index,  and  an 
adjustment  in  the  calculation  of  the 
national  average  hourly  wage  cannot 
properly  be  implemented  unless 
restandardization  also  occurs,  the 
"exceptions  and  adjustments"  authority 
of  section  1886{d)(5)(C)(ii)  of  the  Act 
allows  us  to  restandardize  the  base  year 
costs  to  take  into  account  a  revised 
national  average  hourly  wage. 

Therefore,  we  are  restandardizing  the 
base  year  costs  that  were  used  to 
calculate  the  standardized  amounts 
using  the  1982  HCFA  wage  index.  We 
have  removed  the  effect  of  the  previous 
standardization  (1982  HCP'A  wage  index 
based  on  an  area-weighted  national 
average  hourly  wage)  by  multiplying 
each  hospital's  average  cost  per 
discharge  value  by  the  current  1982 
wage  index  and  restandardizing  the 
amount  by  dividing  that  result  by  the 
1982  HCFA  wage  index  recalculated 
using  the  proposed  methodology  for 
computing  the  national  average  hourly 
wage. 

It  is  important  to  note  that 
recomputing  the  national  average  hourly 
wage  for  purposes  of  deriving  wage 
indexes  to  use  in  standardizing  each 
hospital's  1981  Medicare  cost  per 
discharge  results  in  a  uniform  increase 
in  each  hospital's  base  year  cost  per 
discharge.  Without  restandardization. 
each  hospital's  Medicare  cost  per 


discharge,  and  thus  the  average 
standardized  amounts,  would  be  too  low 
relative  to  the  wage  indexes  which 
would  be  used  to  adjust  hospital 
prospective  payments  to  take  account  of 
area  differences  in  wages. 

b.  Variations  in  case  mix  among 
hospitals.  Section  1886(d)(2)(C)(iii)  of 
the  Act  requires  that  the  updated  FY 
1984  amounts  be  standardized  to  adjust 
for  variations  in  case  mix  among 
hospitals.  The  methodology  used  for 
determining  the  appropriate  adjustment 
factor  (that  is.  the  case-mix  index)  is 
explained  in  the  September  1. 1983 
interim  fmal  rule  (48  FR  39768-39771).  A 
case-mix  index  has  been  calculated  for 
each  hospital  based  on  1981  cost  and 
billing  data. 

Standardization,  necessary  to 
neutralize  inpatient  operating  costs  for 
the  effects  of  variations  in  case  mix.  is 
accomplished  by  dividing  the  hospital's 
average  cost  per  Medicare  discharge  by 
that  hospital's  case  mix  index.  Table  3a 
in  the  addendum  to  the  September  1. 
1983  interim  final  rule  (48  FR  39847- 
39870)  contains  the  case-mix  index 
values  used  for  this  purpose.  We  are  not 
proposing  at  this  time  to  make  any 
changes  to  the  case-mix  index  for 
inpatient  operating  costs  and.  therefore, 
are  not  restandardizing  the  updated 
amounts  for  variations  in  case-mix. 

c.  Indirect  medical  education  costs. 
Section  1886(d)(2)(C)(i)  of  the  Act 
requires  that  the  updated  FY  1984 


amounts  be  standardized  for  indirect 
medical  education  costs.  Section 
1886(d)(5)|B)  of  the  Art  provides  that 
prospective  payment  hospitals  receive 
an  additional  payment  for  the  indirect 
costs  of  medical  education.  Section 
9104(a)  of  Pub.  L.  99-272  revised  section 
1886(d)(5)(B)  of  the  Act  to  reduce  the 
education  adjustment  factor  used  to 
determine  the  indirect  medical 
education  payment  from  11.59  percent  to 
approximately  8.1  percent  for  discharges 
occurring  on  or  after  May  1. 1986  and 
before  October  1.  1988.  (Section  9306(c) 
of  Pub.  L.  99-509  later  amended  section 
1886(d)(5)(B)  of  the  Act  to  change  the 
end  date  of  October  1,  1988  to  October  1, 
1989.)  For  discharges  occurring  on  or 
after  October  1,  1989,  the  adjustment 
factor  is  equal  to  approximately  8.7 
percent.  These  factors  are 
approximations  because  in  addition  to 
being  reduced,  the  adjustment  factor  is 
no  longer  applied  on  a  linear  basis,  but 
rather  on  a  curvilinear  or  variable  basis. 
An  adjustment  made  on  a  curvilinear 
basis  reflects  a  nonlinear  cost 
relationship,  that  is.  each  absolute 
increment  in  a  hospital's  ratio  of  interns 
and  residents  to  beds  does  not  result  in 
an  equal  proportional  increase  in  costs. 
Therefore,  the  adjustment  factors  are 
only  approximately  8  1  percent  and  8.7 
percent. 

For  discharges  occurring  on  or  after 
May  1, 1986  and  before  October  1,  1989. 
the  indirect  medical  education  factor 
equals  the  following: 
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For  discharges  occurring  on  or  after  October  1, 1989,  the  indirect  medical 
education  factor  equals  the  following: 
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Section  9104(b)  of  Pub.  L.  99-272 
amended  section  1886{d)(2)(C)(i)  of  the 
Act  to  provide  that  the  standardized 
amounts  be  restandardized  to  reflect  the 
changes  made  to  the.  payment 
adjustment  for  indirect  medical 
education  adjustment  under  section 
9104(a)  of  Pub.  L  9»-272.  Therefore,  in 
establishing  the  standardized  amounts 


used  to  determine  the  FY  1987 
prospective  payment  rates,  after 
adjusting  each  hospital's  inpatient 
operating  cost  per  discharge  for 
inflation,  differences  in  area  wage 
levels,  and  case  mix.  we  divided  each 
teaching  hospital's  cost  per  discharge  by 
1.0  plus  the  individual  hospitals  indirect 
medical  education  adjustment  factor  as 


computed  using  the  formula  described 
above,  which  section  1886(d)(5)(B)(ii)(l) 
of  the  Act  requires  be  used  for 
discharges  on  or  after  May  1,  1986  and 
before  October  1,  1989.  As  discussed 
above,  after  review  of  more  recent  data, 
we  may  restandardize  the  base-year 
costs  as  part  of  the  final  rule  to  take  into 
account  these  later  data. 

d.  Cost-of-living  factor  for  Alaska  and 
Hawaii.  Section  1886(d)(5)(C)(iv)  of  the 
Act  authorizes  the  Secretary  to  provide 
for  such  adjustments  to  the  payment 
amounts  as  the  Secretary  deems 
appropnate  to  take  into  account  the 
unique  circumstances  of  hospitals 
located  in  Alaska  and  Hawaii. 

Generally,  these  two  States  have 
higher  levels  of  cost  in  comparison  to 
other  States  in  the  nation  The  high  cost 
of  labor  is  accounted  for  in  the  wage 
index  adjustments  discussed  above. 
However,  the  high  cost  of  living  in  these 
States  also  affects  the  cost  of  nonlabor 
items  (for  example,  supplies  and 
equipment).  Therefore,  in  order  to 
remove  the  effects  of  the  higher 
nonlabor  costs  from  the  overall  cost 
data  (that  is,  for  standardization 
purposes),  the  nonlabor  portion  of  the 
average  cost  per  Medicare  discharge  in 
hospitals  located  in  Alaska  and  Hawaii 
is  divided  by  an  appropriate  cost-of- 
living  adjustment  factor. 

e.  Costs  for  hospitals  that  serve  a 
disproportionate  share  of  low-income 
patients.  Section  9105(b)  oi  Pub.  L  99- 
272  amended  section  1886(d)(2)(C)  of  the 
Act  by  adding  a  new  section 
1886(d)(2)(C)(iv)  to  provide  that  effective 
with  discharges  occurring  on  or  after 
October  1. 1986  and  before  October  1. 

1988,  the  updated  amounts  be 
standardized  for  the  estimated 
additional  payments  made  to  hospitals 
that  serve  disproportionate  shares  of 
low-income  patients.  That  is,  the  law 
requires  us  to  remove  the  effects  of  the 
payments  made  to  disproportionate 
share  hospitals  from  the  costs  used  to 
establish  the  standardized  amounts. 
Section  9306(c)  of  Pub.  L.  99-509 
extended  the  effective  date  of  the 
disproportionate  share  provision  to 
discharges  occurring  before  October  1. 

1989.  For  discharges  occurring  on  or 
after  October  1,  1989,  we  would  no 
longer  make  such  an  adjustment  to  take 
into  account  the  estimated  payments 
made  to  disproportionate  share 
hospitals,  since  section  1886(d)(5)(F)  of 
the  Act  does  not  authorize  such 
payments  for  discharges  after 
September  30, 1989. 

Therefore,  in  establishing  the 
standardized  amounts  for  FY  1988.  we 
are  proposing  to  adjust  each 
disproportionate  share  hospital's 


inpatient  operating  cost  per  discharge 
by  adding  1.0  to  the  applicable 
disproportionate  share  payment  factor, 
and  dividing  the  hospital's  cost  per 
discharge  by  that  number.  In  this  way 
we  would  remove  the  effect  of  payment 
adjustments  for  disproportionate  share 
hospitals  from  the  standardized 
amounts  as  required  under  section 
1886(d)(2){C)(iv)ofthe  Act, 

Under  section  1886(d](5)(F)(vi) 
calculation  of  the  disproportionate  share 
adjustment  factor  requires  us  to 
calculate  the  number  of  a  hospital's 
patient  days  attributable  to  Medicare 
beneficiaries  entitled  to  Supplemental 
Security  Income  (SSI),  and  to  non- 
Medicare  beneficiaries  eligible  for 
Medicaid.  In  determining  the 
disproportionate  share  adjustment 
factors  for  purposes  of  standardizing  the 
standardized  amounts,  we  would  use 
available  data  on  the  percentage  of 
Medicaid  days  from  Medicare  cost 
reports  with  cost  reporting  periods 
beginning  in  Federal  FY  1984  and  we 
would  use  the  percentage  of  SSI/ 
Medicare  days  for  FY  1985  derived  from 
matching  FY  1985  SSI  eligibility  files  to 
Medicare  FY  1985  PATBILL  records.  As 
discussed  above,  in  the  final  rule,  we 
may  restandardize  the  base-year  costs 
to  take  into  account  more  recent 
payment  data. 

In  accomplishing  this  standardization, 
we  also  have  not  taken  into  account  any 
payments  to  hospitals  that  qualify  for 
disproportionate  share  payments  based 
on  the  percentage  of  their  revenue  from 
State  and  local  government  sources  for 
indigent  care.  This  is  because  these 
hospitals  must  demonstrate  on  a 
hospital-by-hospital  basis  that  they  meet 
the  criteria  for  a  payment  adjustment. 
We  do  not  know  at  this  time  how  many 
or  which  hospitals  will  ultimately 
qualify  under  this  provision.  While  we 
anticipate  that  the  number  of  such 
hospitals  will  be  small,  and  therefore 
would  not  have  a  significant  effect  on 
the  standardized  rates,  we  will  monitor 
this  situation  closely,  and,  to  the  extent 
possible,  will  present  our  data  and 
analysis  in  the  final  rule.  Should  a  larger 
number  of  hospitals  than  expected 
qualify,  we  will  consider 
restandardizing  the  rates  to  take 
account  of  payments  to  these  hospitals. 

We  also  note  that  section  9306(a)  of 
Pub.  L.  99-509  amended  section 
1886(d)(5)(F)(v)  of  the  Act  to  provide 
that  a  hospital  that  is  located  in  a  rural 
area  and  has  500  or  more  beds  also 
serves  a  significantly  disproportionate 
number  of  low-income  patients  for  a 
cost  reporting  period  if  the  hospital  has 
a  disproportionate  patient  percentage 
that  equals  or  exceeds  a  percentage 
specified  by  the  Secretary.  We  are 


implementing  this  revision  to  the  law  in 
a  separate  rulemaking  document.  If 
standardization  is  necessary  to  take  into 
account  additional  payments  as  a  result 
of  that  rulemaking,  we  will  do  it  as  part 
of  the  final  rule.  Because  we  anticipate 
that  the  number  of  additional  payments 
will  be  small,  we  expect  that  there  will 
be  little  or  no  impact  on  the 
standardized  amounts  as  a  result  of 
these  additional  payments. 

2.  Grouping  of  urban/rural  averages 
within  geographic  areas.  Under  section 
1886(d)(2)(D)  of  the  Act.  the  average 
standardized  amounts  must  be 
determined  for  hospitals  located  in 
urban  and  rural  areas  of  the  nine  census 
divisions  and  the  nation.  For  FY  1988. 
the  Federal  rates  will  be  comprised  of 
100  percent  of  the  national  rate  (section 
l886(d)(l)(A)(iii)  of  the  Act).  Section 
1886(d)(5)(C)(ii)  of  the  Act  specifies  that 
a  sole  community  hospital's  Federal  rate 
is  based  on  100  percent  of  the  regional 
rate. 

In  previous  prospective  payment 
proposed  and  final  rules.  Table  1  has 
contained  20  standardized  amounts  (ten 
urban  amounts  and  ten  rural  amounts 
which  are  further  divided  into  labor- 
related  and  nonlabor-related  portions). 
However,  this  year  we  are  splitting 
Table  1  into  Tables  la  and  lb.  Table  la 
would  contain  the  two  national 
standardized  amounts  that  are 
applicable  to  most  hospitals.  Table  lb 
would  set  forth  the  18  regional 
standardized  amounts  applicable  to  sole 
community  hospitals.  The  methodology 
for  computing  the  national  average 
standardized  amounts  is  identical  to  the 
methodology  for  determining  the 
regional  amounts,  except  that  the 
national  urban  and  rural  groups  include 
hospitals  from  all  urban  and  all  rural 
geographic  areas,  respectively. 

Currently,  the  average  standardized 
amounts  are  based  on  hospital-weighted 
averages;  that  is.  the  average 
standardized  amount  is  the  average  of 
the  average  standardized  costs  per 
discharge  of  all  hospitals.  As  a  result, 
each  hospital,  regardless  of  its  number 
of  discharges,  has  an  equal  impact  on 
the  average. 

Section  9302(c)  of  Pub.  L.  99-509 
amended  section  1886(d)(3)(A)  of  the 
Act  to  specify  that,  with  respect  to 
discharges  occurring  on  or  after  October 
1. 1987,  urban  and  rural  averages  are  to 
be  computed  on  the  basis  of  discharge- 
weighting  rather  than  hospital- 
weighting.  Under  discharge-weighting, 
the  standardized  amounts  are  based  on 
an  average  derived  by  dividing  total 
costs  by  the  number  of  discharges.  Thus, 
a  hospital  with  a  high  number  of 
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discharges  has  a  correspondingly 
greater  impact  on  the  overall  average. 
Example: 


Hospital 

Total 
costs 

No.  of 
dis- 
charges 

Cost/ 
dis- 
charge 

A 

S30.000 
100,000 
350.000 
500,000 
1.600,000 

10 

50 

100 

200 

400 

$3,000 

B 

2.000 

C 

3,500 

D 

2.500 

E 

4.000 

Total 

2.580,000 

760 

15.000 

Hospital-weighted  average  =  (Sum  of 
each  hospital's  cost/discharge)  divided 
by  (number  of  hospitals)  =  $15,000 
divided  by  5  =  $3,000. 

Discharge-weighted  average  =  (Sum  of 
the  total  costs)  divided  by  (number  of 
discharges)  ^$2,580,000  divided  by 
760  =  $3,394.74. 

The  higher  discharge-weighted 
standardized  amount  ($3,394.74  as 
opposed  to  $3,000)  can  be  attributed  in 
large  part  to  the  relatively  high  number 
of  discharges  averaging  $4,000  per 
discharge.  Section  1886(d)(3)(A)  of  the 
Act  also  specifies  that  appropriate 
adjustments  are  to  be  made  to  ensure 
that  average  standardized  amounts 
computed  on  the  basis  of  discharge- 
weighting  do  not  result  in  total 
payments  that  are  greater  or  less  than 
the  total  payments  that  would  have 
been  made  had  the  average 
standardized  amounts  been  computed 
on  the  basis  of  hospital-weighting;  that 
is,  this  provision  must  be  "budget 
neutral"  (For  a  detailed  discussion  of 
budget  neutrality,  see  section  IV  of  this 
addendum.) 

The  Executive  Office  of  Management 
and  Budget  (EOMB)  may  announce 
revised  listings  of  the  Metropolitan 
Statistical  Area  (MSA)  and  New 
England  County  Metropolitan  Area 
(NECMA)  designations  that  are  used  in 
calculating  the  standardized  amounts.  If 
EOMB  makes  the  announcement  before 
we  issue  the  final  rule,  we  will  list  the 
revised  MSA/NECMA  designations  in 
the  addendum  to  the  final  rule.  The 
changes  in  designation  will  apply 
beginning  in  FY  1988.  It  should  be  noted, 
however,  that  section  526  of  the 
Continuing  Appropriations  for  Fiscal 
Year  1987  (See  Pub.  L  99-500,  enacted 
on  October  18, 1986  and  Pub.  L.  99-591. 
October  30, 1986)  changed  the 
designation  of  the  Wichita.  Kansas  MSA 
to  include  Harvey  County,  Kansas.  The 
proposed  wage  index,  as  well  as  the 
standardized  amounts  included  in  this 
proposed  rule,  incorporate  this  change. 


which  would  be  effective  October  1, 

1987  for  prospective  payment  purposes. 
3.  Updatinji  the  average  standardized 

amounts.  In  accordance  with  section 
1886(d)(3)(A)  of  the  Act  as  amended  by 
section  9302(a)(2)  of  Pub.  L  99-509.  we 
are  proposing  to  update  the  urban  and 
rural  average  standardized  amounts 
using  the  applicable  percentage  increase 
specified  in  section  1886(b)(3)(B)  of  the 
Act.  as  amended  by  section  9302(a)(1)  of 
Pub.  L.  99-509.  The  percentage  increase 
to  be  applied  is  mandated  under  that 
section  of  the  law  as  the  estimated 
increase  in  the  hospital  market  basket 
percentage  minus  2.0  percentage  points. 
The  percentage  change  in  the  market 
basket  reflects  the  average  change  in  the 
price  of  goods  and  services  purchased 
by  hospitals  to  furnish  inpatient  care. 

In  the  September  3. 1986  final  rule,  we 
revised  the  hospital  market  basket  by 
rebasing  to  reflect  1982.  rather  than 
1977.  cost  data,  expanding  the  number  of 
market  basket  cost  categories  from  18  to 
28,  and  modifying  certain  variables  used 
as  the  price  proxies  for  some  of  the  cost 
categories.  For  a  detailed  discussion  of 
this  revision,  see  51  FR  31461-31468. 

The  most  recent  forecasted  hospital 
market  basket  increase  for  FY  1988  is  4.7 
percent.  Therefore,  the  applicable 
percentage  increase  is  2.7  percent 
(market  basket  percentage  increase 
minus  2.0  percentage  points).  Thus,  we 
are  proposing  that  the  standardized 
amounts  and  the  hospital-specific  rates 
(which  for  cost  reporting  periods 
beginning  on  or  after  October  1, 1987 
apply  only  to  sole  community  hospitals) 
be  increased  by  2.7  percent. 

Although  the  update  factor  for  FY 

1988  is  set  by  law,  we  were  required  by 
section  1886(e)(3)(B)  of  the  Act  to  report 
to  Congress  no  later  than  April  1, 1987 
on  our  initial  estimate  for  an  update 
factor  for  VY  1988  for  both  prospective 
payment  hospitals  and  hospitals 
excluded  from  the  prospective  payment 
system.  For  general  information 
purposes,  we  have  included  this  report 
as  Appendix  B  of  this  proposed  rule. 
Our  proposed  recommendation  on  the 
update  factor,  as  well  as  our  responses 
to  ProPAC's  recommendations 
concerning  the  update  factor,  will  be 
published  in  a  separate  Federal  Rejjisler 
document. 

4.  Other  adjustments  to  the  average 
standardized  amounts —  a.  Part  B  costs. 
Section  1862(a)(14)  of  the  Act  prohibits 
payments  for  nonphysician  services 
furnished  to  hospital  inpatients  unless 
the  services  are  furnished  either  directly 
by  the  hospital,  or  by  an  entity  under 
arrangements  made  by  the  hospital 
under  which  Medicare's  payment  to  the 
hospital  discharges  the  beneficiary's 


liability  to  pay  for  the  services  . 

furnished. 

In  the  September  3, 1985  final  rule,  we 
increased  the  average  standardized  , 

amounts  by  0.13  percent  so  that  they  '■ 

represent  costs  previously  billed  under 
Part  B  (50  ra  35708).  In  the  September  3, 
1986  final  rule,  we  stated  that  we  were 
making  no  further  adjustments  for  this 
factor  in  FY  1987.  or  in  future  Federal 
fiscal  years,  because  the  appropriate 
adjustment  had  been  built  into  the  FY 
1986  base  (51  FR  31521). 

b.  FICA  ta.xes.  Section  1886(b)(6)  of 
the  Act  requires  that  adjustments  be 
made  in  the  base  period  costs  in 
recognition  of  the  fact  that  certain 
hospitals  were  required  to  enter  the 
Social  Security  system  and  begin  paying 
FICA  taxes  as  of  January  1, 1984.  In  the 
September  3, 1985  final  rule,  we 
increased  the  average  standardized 
amounts  by  0.18  percent  to  account  for 
additional  costs  of  payroll  taxes  for 
hospital  entering  the  Social  Security 
system  (50  FR  35708).  In  the  September 
3, 1986  final  rule  we  staled  that  we  were 
making  no  further  adjustments  for  this 
factor  in  FY  1987,  or  in  future  Federal 
fiscal  years,  because  the  appropriate 
adjustment  has  also  been  built  into  the 
FY  1986  base. 

c.  Nonphvsician  anesthetist  costs. 
Section  1886(d)(5)(E)  of  the  Act  provides 
that  hospital  costs  for  the  services  of 
nonphysician  anesthetists  are  paid  in 
full  as  a  reasonable  cost  pass-through. 
Under  section  2312(c)  of  Pub.  L.  98-369, 
this  pass-through  was  made  effective  for 
cost  reporting  periods  beginning  on  or 
after  October  1, 1984,  and  before 
October  1, 1987.  Section  9320(a)  of  Pub. 
L.  99-509  extended  the  period  of 
applicability  of  this  pass-through  so  that 
services  will  continue  to  be  paid  under 
reasonable  cost  for  any  cost  reporting 
periods  (or  parts  of  cost  reporting 
periods)  ending  before  January  1, 1989 
and  struck  subsection  (E)  effective  on 
that  date. 

In  the  September  3, 1985  final  rule,  we 
noted  that  to  the  extent  an  adjustment 
was  warranted  to  reflect  the  removal  of 
these  costs  from  the  prospective 
payment  rates  for  FY  1985,  it  was 
incorporated  in  the  overall  budget 
neutrality  adjustment  (50  FR  35708). 
Therefore,  because  this  adjustment  has 
already  been  built  into  the  FY  1985  base 
from  which  the  FY  1986.  FY  1987,  and 
proposed  FY  1988  rates  are  derived,  we 
are  not  proposing  to  make  further 
adjustments  to  the  average  standardized 
amounts  for  FY  1988. 

d.  Indirect  medical  education.  Section 
9104(b)  of  Pub.  L.  99-272  added  section 
1886(d)(3)(C)(ii)  to  the  Act  to  provide 
that,  effective  for  discharges  occurring 


on  or  after  October  1, 1986,  the  average 
standardized  amounts  be  further 
reduced,  taking  info  consideration  the 
effects  of  the  standardization  for 
indirect  medical  education  costs  as 
described  in  section  II.A.l.c.  of  this 
addendum.  Specifically,  for  each 
geographic  area  (regional  and  national, 
urban  and  rural),  total  payments 
including  indirect  medical  education 
and  disproportionate  share  hospital 
adjustments,  based  on  payment  rates 
standardized  for  an  8.1  percent 
curvilinear  indirect  medical  education 
factor  and  for  disproportionate  share, 
shall  be  neither  more  nor  less  than  the 
estimated  total  of  payments,  including 
indirect  medical  education  adjustment 
payments  that  would  have  been  made 
based  on  rates  standardized  for  an  11.59 
percent  linear  indirect  medical 
education  factor  and  paid  out  at  8.7 
percent  on  a  curvilinear  basis.  The 
adjustment  is  accomplished  on  a 
regional  basis  in  order  to  reflect 
congressional  intent  that  the  necessary 
calculations  will  not  redistribute 
payments  among  the  regions.  Through 
this  adjustment.  Congress  is  ensuring 
that  total  prospective  payments,  on  a 
regional  basis,  taking  into  consideration 
the  restandardization  of  rates  for 
disproportionate  share  payments  and  for 
a  revised  indirect  medical  education 
payment  factor  of  approximately  8.1 
percent  on  a  curvilinear  basis,  will  equal 
payments  that  would  have  resulted  with 
rates  standardized  for  an  11.59  percent 
indirect  medical  education  adjustment 
factor,  and  payments  computed  using  an 
indirect  medical  education  factor  of  8.7 
percent  applied  on  a  curvilinear  basis 
For  discharges  on  or  after  October  1, 
1989  (that  is.  after  that  part  of  the  law 
requiring  disproportionate  share 
payments  ceases  to  be  in  effect),  the 
adjustment  must  be  such  as  to  ensure 
that  the  system  savings  resulting  from 
the  changes  to  the  indirect  medical 
education  factor  are  preserved. 

Therefore,  under  section 
1886{d)(31(C)(ii)  of  the  Act,  for  FY  1988 
we  are  proposing  to  adjust  the  urban 
and  rural  regional  and  national 
standardized  amounts  to  account  for 
indirect  medical  education  payments. 
This  adjustment  has  been  made  in 
conjunction  with  the  budget  neutrality 
adjustments  (see  section  IV  of  this 
addendum). 

/  Outliers.  Section  1886(d)(5)(A)  of  the 
Act  requires  that,  in  addition  to  the 
basic  prospective  payment  rates, 
payments  must  be  made  for  discharges 
involving  day  outliers  and  may  be  made 
for  cost  outliers.  Section  1886(d)(3)(B)  of 
the  Act  correspondingly  requires  that 
the  standardized  amounts  be  reduced  by 


the  proportion  of  estimated  total  DRG 
payments  attributable  to  estimated 
outlier  payments.  Furthermore,  section 
1886(d)(5)(A)(iv)  of  the  Act  further 
directs  that  outlier  payments  may  not  be 
less  than  five  percent  nor  more  than  six 
percent  of  total  payments  projected  to 
be  made  based  on  the  prospective 
payment  rates  in  any  year. 

In  the  September  3. 1986  final  rule,  we 
set  the  outlier  thresholds  so  as  to  result 
in  estimated  outlier  payments  equal  to 
five  percent  of  total  prospective 
payments  (that  is.  estimated  outlier 
payments  plus  regular  prospective 
payments  per  discharge,  excluding 
indirect  medical  education  payments 
and  disproportionate  share  hospital 
payments)  for  FY  1987  (51  FR  31523). 
Section  9302(b)(1)  of  Pub.  L.  99-509 
amended  section  1886(d)(3)(B)  of  the  Act 
to  require  that,  effective  with  discharges 
occurring  on  or  after  October  1, 1986, 
each  national  and  regional  standardized 
amount  be  reduced  for  hospitals  located 
in  urban  areas  and  for  hospitals  located  * 
in  rural  areas  based  on  the  estimated 
proportion  of  total  DRG  payments 
attributable  to  outlier  payments  for 
hospitals  in  urban  areas  and  for 
hospitals  in  rural  areas,  respectively. 
Consequently,  instead  of  the  uniform 
five  percent  reduction  factor  applying 
equally  to  all  the  standardized  amounts, 
there  are  now  two  separate  reduction 
factors,  one  applicable  to  the  urban 
national  and  regional  standardized 
amounts  and  the  other  applicable  to  the 
rural  national  and  regional  standardized 
amounts.  Rates  for  urban  hospitals, 
which  are  projected  to  receive  outlier 
payments  in  excess  of  five  percefTTof 
total  DRG  payments,  are  reduced  by 
that  larger  percentage  (instead  of  by  five 
percent).  Rates  for  rural  hospitals,  which 
are  projected  to  receive  outlier 
payments  of  less  than  five  percent  of 
total  DRG  payments,  are  reduced  by  the 
lower  percentage  (instead  of  by  five 
percent). 

In  addition,  section  9302(b)(3)  of  Pub. 
L.  99-509  requires  that  for  discharges 
occurring  in  FY  1987  the  separate  outlier 
offset  provisions  in  section  9302(b)(1)  of 
Pub.  L.  99-509  for  urban  and  rural 
hospitals  result  in  a  reduction  of  the 
standardized  amounts  for  outlier 
payments  that  is  at  the  same  level  as  if 
the  provision  had  not  been  enacted. 

The  outlier  adjustment  factors  for  FY 
1987  were  as  follows: 

OuTUER  Reduction  Factors 


Urtjan 

Rural 

.94632 

.97820 

We  are  proposing  to  continue  to  set 
the  outlier  thresholds  so  as  to  result  in 
estimated  outlier  payments  equal  to  five 
percent  of  total  prospective  payments. 
Therefore,  for  FY  1988,  we  would  set  the 
day  outlier  threshold  at  the  lesser  of  23 
days  or  2.0  standard  deviations  and  the 
cost  outlier  threshold  at  the  greater  of 
2.0  times  the  prospective  payment  rate 
for  the  DRG  or  §  16.000. 

The  proposed  outlier  adjustment 
factors  for  FY  igaSare  as  follows: 

OuTUER  Reduction  Factors 


Urban 

Rural 

.94519 

.97246 

B.  Adjustments  for  Area  Wage  Levels 
and  Cost-of-Living 

This  section  contains  an  explanation 
of  the  application  of  two  types  of 
adjustments  to  the  adjusted 
standardized  amounts  that  will  be  made 
by  the  intermediaries  in  determining  the 
prospective  payment  rates  as  described 
in  section  D  below.  For  discussion 
purposes,  it  is  necessary  to  present  the 
adjusted  standardized  amounts  divided 
into  labor  and  nonlabor  portions.  Tables 
la  and  lb,  as  we  propose  in  this 
addendum,  contain  the  actual  labor- 
related  and  nonlabor-related  shares  that 
would  be  used  to  calculate  the 
prospective  payment  rates  for  hospitals 
located  in  the  50  States  and  the  District 
of  Columbia. 

^^1.  Adjustment  for  area  wage  levels. 
Section  1886(d)(2)(H)  of  the  Act  requires 
that  an  adjustment  be  made  to  the  labor- 
related  portion  of  the  prospective 
payment  rates  to  account  for  area 
differences  in  hospital  wage  levels.  This 
adjustment  is  made  by  the 
intermediaries  by  multiplying  the  labor- 
related  portion  of  the  adjusted 
standardized  amounts  by  the 
appropriate  wage  index  for  the  area  in 
which  the  hospital  is  located.  In  section 
III  of  the  preamble  to  this  proposed  rule, 
we  discuss  certain  revisions  we  are 
making  to  the  wage  index.  This  index  is 
set  forth  in  Tables  4a  and  4b  of  this 
addendum. 

2.  Adjustment  for  cost  of  living  in 
Alaska  and  Hawaii.  Section 
1886(d){5)(C)(iv)  of  the  Act  authorizes  an 
adjustment  to  take  into  account  the 
unique  circumstances  of  hospitals  in 
Alaska  and  Hawaii.  Higher  labor- 
related  costs  for  these  two  States  were 
included  in  the  adjustment  for  area 
wages  above.  For  FY  1988,  the 
adjustment  necessary  for  nonlabor- 
related  costs  for  hospitals  in  Alaska  and 
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Hawaii  would  be  made  by  the 
intermediaries  by  multiplying  the 
nonlabor  portion  of  the  standardized 
amounts  by  the  appropriate  adjustment 
factor  contained  in  the  table  below. 

Table  of  Cost-of-Living  Adjustment 
Factors.  Alaska  and  Hawaii  Hospi- 
tals 

Alaska— All  areas t  25 

Hawaii: 

Oahu 1  225 

Kauai 1  175 

Maui 1  20 

Molokai 1  20 

Lanai 1  20 

Hawaii 1-15 

(The  above  factors  are  based  on  data 
obtained  from  the  U.S.  Office  of  Personnel 
Management) 

C.  DRG  Weighting  Factors 

As  discussed  in  section  II  of  the 
preamble  to  this  proposed  rule,  we  have 
developed  a  classification  system  for  all 
hospital  discharges,  sorting  them  into 
DRGs.  and  have  developed  weighting 
factors  for  each  DRG  that  are  is 
intended  to  reflect  the  relative  average 
resource  consumption  associated  with 
each  DRG. 

Table  5  of  section  VI  of  this 
addendum  contains  the  weighting 
factors  that  we  propose  to  use  for 
discharges  occurring  in  FY  1988.  These 
factors  have  been  recalibrated  as 
explained  in  section  II  of  the  preamble. 

D.  Calculation  of  Prospective  Payment 
Rates  for  FY  1988;  General  Formula  for 
Calculation  of  Prospective  Payment 
Rates  for  Cost  Reporting  Periods 
Beginning  on  or  After  October  1, 1987 
and  Before  October  1. 1988 

Prospective  Payment  Rate  for  all 
hospitals  except  sole  community 
hospitals  =  Federal  Portion. 

Prospective  Payment  Rate  for  Sole 
Community  Hospitals  =  75  percent  of  the 
hospital-specific  portion -1-25  percent  of 
the  Federal  portion. 

Federal  portion.  For  cost  reporting 
periods  beginning  on  or  after  October  1. 
1987  and  before  October  1. 1988.  except 
for  sole  community  hospitals.  100 
percent  of  the  hospital's  rale  is  the 
hospital's  Federal  rate.  Beginning  with 
discharges  occurring  on  or  after  October 
1, 1987.  the  Federal  rate  is  comprised  of 
100  percent  of  the  Federal  national  rate 
except  for  sole  community  hospitals, 
whose  25  percent  Federal  portion  is 
based  on  the  Federal  regional  rate  The 
Federal  rates  are  determined  as  follows: 

Step  1— Select  the  appropriate 
regional  or  national  adjusted 


standardized  amount  considering  the 
type  of  hospital  and  urban  and  rural 
designation  of  the  hospital  (see  Tables 
la  and  lb,  section  VI  of  this  addendum). 

Step  2— Multiply  the  labor-related 
portion  of  the  standardized  amount  by 
the  appropriate  wage  index. 

Step  3 — For  hospitals  in  Alaska  and 
Hawaii,  multiply  the  nonlabor-relaled 
portion  of  the  standardized  amount  by 
the  appropriate  cost-of-living  adjustment 
factor. 

Step  4 — Sum  the  amount  from  step  2 
and  the  nonlabor  portion  of  the 
standardized  amount  (adjusted  if 
appropriate  under  step  3). 

Step  5 — Multiply  the  final  amount 
from  step  4  by  the  weighting  factor 
corresponding  to  the  appropriate  DRG 
weight  (see  Table  5.  section  VI  of  this 
addendum). 

2.  Hospital-specific  portion 
(applicable  only  to  sole  community 
hospitals).  The  hospital-specific  portion 
of  the  prospective  payment  rate  is  based 
on  a  hospital's  historical  cost 
experience.  For  the  first  cost  reporting 
period  under  prospective  payment,  a 
hospital-specific  rale  was  calculated  for 
each  hospital,  derived  generally  from 
the  following  formula: 

Base  year  costs 

per  aischurge  updating 
X  factor  =  Ho8pital- 

1981  case-mix  specific  rale 

index 

For  sole  community  hospitals,  the 
hospital-specific  portion  equals  75 
percent  of  the  hospital-specific  rate  for 
all  cost  reporting  periods  beginning  on 
or  after  October  1. 1983.  For  each 
subsequent  cost  reporting  period,  the 
hospital-specific  portion  is  derived  as 
follows:  Hospital-Specific 
Rate  X  Updating  Factor X  Blending 
Percentage  X  DRG  Weight. 

For  a  more  detailed  discussion  of  the 
hospital-specific  portion,  we  refer  the 
reader  to  the  September  1. 1983  interim 
final  rule  (48  FR  39772). 

a.  Updatins  the  hospital  specific  rates 
for  FY  1988  cost  reporting  periods.  We 
are  proposing  to  increase  the  hospital- 
specific  rates  by  2.7  percent  (market 
basket  percentage  increase  minus  two 
percentage  points)  for  cost  reporting 
periods  beginning  on  or  after  October  1. 
1987.  As  required  by  sections  1886(b)(3) 
(A)  and  (B)  of  the  Act  (as  amended  by 
section  9302  of  Pub.  L.  99-509).  this  is  the 
same  percentage  increase  (2.7  percent) 
by  which  we  are  proposing  to  change 
the  Federal  rates  for  FY  1988. 

b.  Calculation  of  hospital-specific 
portion.  For  sole  community  hospital 
cost  reporting  periods  beginning  on  or 


after  October  1.  1987,  the  hospital- 
specific  portion  of  a  hospital  s  payment 
for  a  given  discharge  would  be 
calculated  by — 

Step  1 — Multiplying  the  hospital's 
hospital-specific  rate  by  the 
applicable  update  factor  (1.027); 
Step  2— Multiplying  the  result  in  Step  1 

by  75  percent:  and 
Step  3 — Multiplying  the  amount 
resulting  from  Step  2  by  the  specific 
DRG  weighting  factor  applicable  to 
the  discharge.  The  result  is  the 
hospital-specific  portion  of  the  F'Y 
1988  prospective  payment  for  a  given 
discharge  for  a  sole  community 
hospital. 

///.  Prospective  Payment  Rates  For 
Hospitals  Located  in  Puerto  Rico 

This  section  contains  an  explanation 
of  how  we  propose  to  derive  the 
adjusted  standardized  payment  amounts 
applicable  for  FY  1988  for  hospitals 
located  in  Puerto  Rico.  The  methodology 
for  arriving  at  the  appropriate  rate 
structure  is  essentially  prescribed  by 
section  1886(d)(9)  of  the  Act  and  is  set 
forth  in  regulations  in  proposed 
§5  412.207  through  412.212. 

A.  Calculation  of  Adjusted  Standardized 
Amounts 

The  proposed  Puerto  Rico  adjusted 
standardized  amounts,  which  are  set 
forth  in  Table  Ic,  would  be  computed  as 
described  below. 

1.  Target  amounts.  Section 
1886(d)(9)(B)(i)  of  the  Act  requires  that 
we  determine  the  Medicare  target 
amount  (as  defined  in  section 
1886(b)(3)(A)  of  the  Act)  for  each 
hospital  for  its  cost  reporting  period 
beginning  in  FY  1987.  For  purposes  of 
computing  the  Puerto  Rico  standardized 
amounts,  we  will  not  consider  revisions 
to  the  target  amounts  subsequent  to 
HCFA  8  development  of  those  amounts. 

2.  Updating  for  FY  1988.  Section 
1886(d)(9)(B)(i)  of  the  Act  also  requires 
that  each  target  amount  be  updated  to 
the  midpoint  of  FY  1988  (April  1, 1988) 
by  prorating  the  applicable  percentage 
increase  for  FY  1988  as  defined  in 
section  1886(b)(3)(B)  of  the  Act.  That 
section  of  the  Act  specifies  that  the 
applicable  percentage  increase  for  FY 
1988  is  the  increase  in  the  market  basket 
percentage  minus  2.0  percentage  points, 
that  is.  2.7  percent. 

3.  Standardization  of  the  target 
amount.  Section  1886(d)(9){B)(ii)  of  the 
Act  requires  that  the  updated  target 
amount  for  each  hospital  be 
standardized  for  several  variables. 
Standardization  means  the  removal  of 
the  effects  of  certain  sources  of 


variation  in  cost  among  hospitals.  These 
include  case  mix.  differences  in  area 
wage  levels,  payments  for  hospitals  that 
serve  a  disproportionate  share  of  low- 
income  patients,  and  indirect  medical 
education  costs. 

a.  Adjustments  for  variations  in 
hospital  wage  levels.  Section 
1886(d)(9){B)(ii){II)  of  the  Act  requires 
that  the  updated  target  amount  be 
standardized  by  adjusting  for  variations 
among  hospitals  by  area  in  the  average 
area  hospital  wage  level.  Therefore,  the 
target  amount  is  divided  into  labor  and 
nonlabor  portions,  based  on  the  labor 
and  nonlabor  components  of  the 
hospital  market  basket.  The  labor- 
related  portion  is  then  divided  by  the 
appropriate  wage  index  for  the 
geographic  area  in  which  the  hospital  is 
located  to  remove  the  effects  of  local 
wage  differences  from  hospital  target 
amounts. 

As  discussed  in  section  III  of  the 
preamble,  we  are  proposing  to  update 
the  HCFA  wage  index  using  1984  data 
and  to  make  a  change  in  the 
methodology  for  computing  the  national 
average  hourly  wage,  which  serves  as 
the  basis  for  indexing  the  area  wage 
levels.  In  addition,  as  discussed  in 
section  IV  of  the  preamble,  we  are 
adding  wage  index  values  for  areas  in 
Puerto  Rico  to  the  wage  index.  The  wage 
index  is  set  forth  in  Tables  4a  and  4b. 

b.  Variations  in  case  mix  among 
hospitals.  Section  1886(d)(9)(B)(ii)(III)  of 
the  Act  requires  that  the  updated  target 
amounts  be  standardized  to  adjust  for 
variations  in  case  mix  among  hospitals. 
The  methodology  used  for  determining 
the  appropriate  adjustment  factor  (that 
is.  the  case-mix  index)  is  explained  in 
the  September  1, 1983  interim  final  rule 
(48  FR  39768-39771).  A  case  mix  index 
has  been  calculated  for  each  hospital  in 
Puerto  Rico  based  on  1984  data. 

Standardization,  necessary  to 
neutralize  inpatient  operating  costs  for 
the  effects  of  variations  in  case  mix.  is 
accomplished  by  dividing  the  hospital's 
average  cost  per  Medicare  discharge  by 
that  hospital's  case-mix  index. 

c.  Indirect  medical  education  costs. 
Section  1886(d)(9)(B)(ii)(I)  of  the  Act 
requires  that  the  updated  target  amounts 
be  standardized  for  indirect  medical 
education  costs.  Section  1886(d)(9)(D)(ii) 
of  the  Act  provides  that  prospective 
payment  hospitals  in  Puerto  Rico  receive 
an  additional  payment  for  the  indirect 
costs  of  medical  education  as  specified 
in  section  1886(d)(5)(B)  of  the  Act.  Under 
section  1886(d)(5)(B)  of  the  Act.  the 
indirect  medical  education  cost  payment 
is  based  on  an  education  adjustment 
factor,  which  is  approximately  8.1 
percent  for  discharges  occurring  on  or 
after  May  1. 1986  and  before  October  1, 


1989.  For  discharges  occurring  on  or 
after  October  1. 1989,  the  adjustment 
factor  is  equal  to  approximately  8.7 
percent.  These  factors  are 
approximations  because,  as  shown 
below,  the  adjustment  factor  is 
calculated  on  a  curvilinear  or  variable 
basis.  An  adjustment  made  on  a 
curvilinear  basis  reflects  a  nonlinear 
cost  relationship,  that  is,  each  absolute 


increment  in  a  hospital'  s  ratio  of  interns 
and  residents  to  beds  does  not  result  in 
an  equal  proportional  increase  in  costs. 
Therefore,  the  adjustment  factors  are 
only  approximately  8.1  percent  and  8.7 
percent. 

For  discharges  occurring  on  or  after 
May  1,  1986  and  before  October  1. 1989. 
the  indirect  medical  education  factor  is 
calculated  using  the  following  formula: 


x[(. 


1  +  interns  and  residents 


beds 


l)  "'-i] 


For  discharges  occurring  on  or  after  October  1,  1989,  the  indirect  medical 
education  factor  equals  the  following: 


1.5    X 


ft 


+   interns   and  residents 


beds 


;y  w,.  _  n 


Therefore,  after  adjusting  each 
hospital's  updated  target  amount  for 
differences  in  area  wage  levels  and  case 
mix,  we  divided  each  teaching  hospital's 
target  amount  by  1.0  plus  the  individual 
hospital's  indirect  medical  education 
adjustment  factor  as  computed  using  the 
formula  described  above,  which  section 
1886(d)(5){B)(ii)(I)  of  the  Act  requires  be 
used  for  discharges  on  or  after  May  1, 
1986  and  before  October  1, 1989. 

d.  Costs  for  hospitals  that  serve  a 
disproportionate  share  of  low-income 
patients.  Section  1886(d)(9)(B)(ii)(IV)  of 
the  Act  provides  that  the  updated  target 
amounts  be  standardized  for  the 
estimated  additional  payments  made  to 
hospitals  that  serve  disproportionate 
shares  of  low-income  patients.  That  is. 
the  law  requires  us  to  remove  the  effects 
of  the  payments  made  to 
disproportionate  share  hospitals  from 
the  costs  used  to  establish  the 
standardized  amounts. 

Therefore,  we  are  proposing  to  adjust 
each  disproportionate  share  hospital's 
updated  target  amount  by  adding  1.0  to 
the  applicable  disproportionate  share 
payment  factor,  and  dividing  the 
hospital's  updated  target  amount  by  that 
number.  In  this  way.  we  would  remove 
the  effect  of  payment  adjustments  for 
disproportionate  share  hospitals  from 
the  standardized  amounts  as  required 


under  section  1886(d)(9)(B)(ii)(IV)  of  the 

Act. 

In  determining  the  disproportionate 
share  adjustment  factors  for  purposes  of 
standardizing  the  updated  target 
amounts,  we  would  use  available  data 
on  the  percentage  of  Medicaid  days 
from  FY  1984  Medicare  cost  reports  and 
the  percentage  of  SSI/Medicare  days  for 
FY  1985  derived  from  matching  FY  1985 
SSI  eligibility  files  to  Medicare  FY  1985 
PATBILL  records. 

In  accomplishing  this  standardization, 
we  have  not  taken  into  account  any 
payments  to  hospitals  that  qualify  for 
disproportionate  share  payments  based 
on  the  percentage  of  their  revenue  from 
State  and  local  government  sources  for 
indigent  care.  This  is  because  these 
hospitals  must  demonstrate  on  a 
hospital-by-hospital  basis  that  they  meet 
the  criteria  for  a  payment  adjustment. 
We  do  not  know  at  this  time  how  many 
or  which  hospitals  will  ultimately 
qualify  under  this  provision.  While  we 
anticipate  that  the  number  of  such 
hospitals  will  be  small,  and  therefore 
would  not  have  a  significant  effect  on 
the  standardized  rates,  we  will  monitor 
this  situation  closely,  and,  to  the  extent 
possible,  will  present  our  data  and 
analysis  in  the  final  rule.  Should  a  larger 
number  of  hospitals  than  expected 
qualify,  we  will  consider 
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restandardizing  the  rates  to  take 
account  of  payments  to  these  hospitals. 

4.  Grouping  of  urban/rural  averages 
within  geographic  areas.  Under  section 
1888(d)(9)(B)(iii)  of  the  Act.  the  average 
standardized  amount  per  discharge  must 
be  determined  for  hospitals  located  in 
urban  and  rural  areas  in  Puerto  Rico. 
That  section  of  the  Act  also  specifies 
that  the  urban  and  rural  average 
standardized  amounts  for  Puerto  Rico 
hospitals  are  based  on  discharge- 
weighted  averages  just  as  section 
1886(d)(3)(a)  of  the  Act  specifies  this 
methodology  for  the  average 
standardized  amounts  that  are 
applicable  to  other  prospective  payment 
hospitals.  This  methodology  is  discussed 
in  detail  in  section  II.A.2.  of  this 
addendum.  The  proposed  average 
standardized  amounts  for  hospitals 
located  in  Puerto  Rico  are  set  forth  in 
Table  Ic. 

EOMB  may  announce  revised  listings 
of  the  MSA  designations  that  are  used  in 
calculating  the  standardized  amounts 
for  Puerto  Rico.  If  EOMB  makes  the 
announcement  before  we  issue  the  final 
rule,  we  will  list  the  revised  MSA 
designations  in  the  addendum  to  the 
final  rule.  The  changes  in  designation 
will  apply  beginning  in  FY  1988. 

5.  Other  adjustments  to  the  average 
standardized  amounts.  The  average 
standardized  amounts,  calculated  as 
described  above,  would  be  further 
adjusted  as  explained  below.  Note  that 
there  is  no  adjustment  for  Part  B  costs  or 
PICA  taxes  as  there  is  for  prospective 
payment  hospitals  located  outside  of 
Puerto  Rico.  This  is  because  adjustments 
to  account  for  these  costs  have  already 
been  made  to  the  target  amounts  on 
which  the  average  standardized 
amounts  are  based. 

a.  Nonphysician  anesthetist  costs. 
Section  1886(d)(9)(D)(iv)  of  the  Act 
specifies  that  the  provisions  of  section 
1886(d)(5)(E)  of  the  Act  apply  to 
hospitals  located  in  Puerto  Rico.  Section 
1886(d)(5)(E)  of  the  Act  provides  that 
hospital  costs  for  the  services  of 
nonphysician  anesthetists  are  paid  in 
full  as  a  reasonable  cost  pass-through. 
Under  section  2312(c)  of  Pub.  L  98-369, 
this  pass-through  was  made  effective  for 
cost  reporting  periods  beginning  on  or 
after  October  1. 1984.  and  before 
October  1, 1987.  Section  9320(a)  of  Pub. 
L.  99-509  extended  the  period  of 
applicability  of  this  pass-through  so  that 
services  will  continue  to  be  paid  under 
reasonable  cost  for  any  cost  reporting 
periods  (or  parts  of  cost  reporting 
periods)  ending  before  January  1, 1989 
and  struck  subsection  (E)  effective  on 
that  date. 

We  considered  the  effect  of  the  pass- 
through  provision  on  the  average 


adjusted  standardized  amounts  as  part 
of  the  budget  neutrality  analysis  (see 
discussion  in  section  IV  of  this 
addendum]. 

b.  Outliers.  Section  1886{dM5)(A)(iv) 
of  the  Act.  made  applicable  to  Puerto 
Rico  by  section  lB88(d)(9)(D)(i)  of  the 
Act.  directs  that  outlier  payments  may 
not  be  less  than  five  percent  nor  more 
than  six  percent  of  total  payments 
projected  to  be  made  to  prospective 
payment  hospitals  based  on  the 
payment  rates  in  any  year.  Since  Puerto 
Rico  hospitals  will  be  subject  to  the 
prospective  payment  system  begiruiing 
October  1. 1967.  bills  from  those 
hospitals  have  been  used  in  setting  the 
proposed  outlier  thresholds  (set  forth 
above  in  section  n.A.4.f  of  the 
addendum)  so  that  overall  system-wide 
outlier  payments  are  estimated  to  be 
five  percent  of  total  prospective 
payments  as  required  by  law. 

Section  1886(d)(3)(B)  of  the  Act 
requires  that  separate  urban  and  rural 
outlier  offsets  to  the  standardized 
amounts  be  developed.  As  initially 
implemented  October  1, 1986,  these 
offsets  apply  on  a  national  basis  to 
urban  and  rural  hospitals.  Howev  r. 
section  1886(d)(9)(B)(iv)  of  the  Act 
requires  that  the  urban  and  rural 
standardized  amounts  be  reduced  by  the 
proportion  of  estimated  total  payments 
made  to  hospitals  in  Puerto  Rico 
attributable  to  estimated  outlier 
payments.  We  propose  to  set  the  same 
outlier  offsets  for  the  Puerto  Rico 
prospective  payment  standardized 
amounts  as  we  have  for  hospitals 
located  outside  Puerto  Rico.  These 
proposed  outlier  adjustment  factors  are 
as  follows: 


Urban 

Rural 

.94519 

.97246 

We  are  continuing  to  analyze  the  data 
and  may  revise  these  offsets  in  the  final 
rule. 

B.  Calculation  of  National  Standardized 
Amount  for  Puerto  Rico 

The  national  standardized  payment 
amount  applicable  to  hospitals  in  Puerto 
Rico  consists  of  the  discharge-weighted 
average  of  the  national  rural 
standardized  amount  and  the  national 
urban  standardized  amount  (as  set  forth 
in  Table  la  of  this  addendum).  The 
national  average  standardized  amount 
for  Puerto  Rico  is  set  forth  in  Table  Ic. 

C.  Adjustments  for  Area  Wage  Levels 

Section  1888(d)(9)(B)(vi)  of  the  Act 
requires  that  an  adjustment  be  made  to 
the  labor-related  portion  of  the  Puerto 


Rico  prospective  payment  rates  to 
account  for  area  differences  in  hospital 
wage  levels.  This  adjustment  is  made  by 
the  intermediaries  by  multiplying  the 
labor-related  portion  of  the  adjusted 
standardized  amounts  by  the 
appropriate  wage  index  for  the  area  in 
which  the  hospital  is  located.  (Table  Ic 
sets  forth  the  labor-related  and 
nonlabor-related  shares  for  both  the 
Puerto  Rico  and  the  national 
standardized  amounts  that  would  be 
used  to  calculate  the  prospective 
payment  rales  for  hospitals  located  in 
Puerto  Rico.)  The  wage  index  is  set  forth 
in  Tables  4a  and  4b  of  this  addendum. 

D.  DRG  Weighting  Factors 

As  discussed  in  section  II  of  the 
preamble  to  this  proposed  rule,  we  have 
developed  a  classification  system  for  all 
hospital  discharges,  sorting  them  into 
DRGs.  and  have  developed  weighting 
factors  for  each  DRG  that  are  intended 
to  reflect  the  relative  resource 
consumption  associated  with  each  DRG. 

Table  5  of  section  VI  of  this 
addendum  contains  the  weighting 
factors  that  we  propose  to  use  for 
discharges  occurring  in  FY  1988.  These 
factors  have  been  recalibrated  as 
explained  in  section  II  of  the  preamble. 

E.  General  Formula  for  Calculation  of 
Prospective  Payment  Rates  for  Hospitals 
Located  in  Puerto  Rico  Beginning  on  or 
After  October  1. 1987  and  Before 
October  1, 1988 

Prospective  Payment  Rate  for  Puerto 
Rico  hospitals  =  75  percent  of  the  Puerto 
Rico  Rate-*- 25  percent  of  the  National 
Rate. 

1.  Puerto  Rico  rate.  The  Puerto  Rico 
prospective  payment  rate  is  determined 
as  follows: 

Step  1 — Select  the  appropriate 
adjusted  average  standardized  amount 
considering  the  urban  and  rural 
designation  of  the  hospital  (see  Table  Ic. 
section  VI  of  the  addendum). 

Step  2 — Multiply  the  labor-related 
portion  of  the  standardized  amount  by 
the  appropriate  wage  index. 

Step  3 — Sum  the  amount  from  step  2 
and  the  nonlabor  portion  of  the 
standardized  amount. 

Step  4 — Multiply  the  amount  from  step 
3  by  the  weighting  factor  corresponding 
to  the  appropriate  DRG  weight  (see 
Table  5,  section  VI  of  the  addendum). 

2.  National  rate.  The  national 
prospective  payment  rate  is  determined 
as  follows: 

Step  1— Multiply  the  labor-related 
portion  of  the  national  average 
standardized  amount  (see  Table  Ic. 
section  VI  of  the  addendum)  by  the 
appropriate  wage  index. 


Step  2 — Sum  the  amount  from  step  1 
and  the  nonlabor  portion  of  the  national 
average  standardized  amount. 

Step  3 — Multiply  the  amount  from  step 
2  by  the  weighting  factor  corresponding 
to  the  appropriate  DRG  weight  (see 
Table  5,  section  VI  of  the  addendum). 

IV.  Budget  Neutrality 

The  law  requires  that  a  number  of 
adjustments  be  made  to  the  average 
standardized  amounts  in  order  to 
achieve  the  payment  levels  anticipated 
by  Congress  in  its  revisions  to  section 
1886  of  the  Act.  In  order  to  incorporate 
these  adjustments,  which  are  discussed 
in  more  detail  below  as  well  as  in 
previous  prospective  payment  rules,  we 
used  an  iterative  simulation  process. 

Using  the  most  current  data  available 
(that  is,  bills  for  FY  1986  discharges  from 
hospitals  currently  subject  to  the 
prospective  payment  system  received  in 
HCFA  through  February  1987 
(approximately  9.5  million  discharges)), 
we  ran  a  baseline  simulation  using  the 
PRICER  program  to  price  each  case. 
Estimated  payments  were  calculated 
using  FY  1988  standardized  amounts 
computed  on  the  same  basis  as  those 
published  in  the  September  3. 1986  final 
rule  (51  FR  31530),  except  that  these 
rates  were — 

•  Updated  by  1.15  percent  for  FY  1987 
(rather  than  by  .5  percent  as  announced 
in  the  September  3, 1986  final  rule)  and 
further  updated  by  2.7  percent  for  FY 
1988  as  prescribed  by  section 
1886(b)(3)(B)(i)(II)  of  the  Act; 

•  Adjusted  to  reflect  the 
rcstandardization  of  the  wage  index 
resulting  from  revising  the  methodology 
for  computing  the  national  average 
hourly  wage;  and 

•  Adjusted  to  take  into  account  the 
additional  payments  to  rural  referral 
centers  as  required  by  section 
1886(d)(5)(C)(i)oftheAct. 

The  September  3, 1986  rates  already 
included  adjustments  required  by 
various  provisions  of  Pub.  L.  99-272, 
such  as  restandardization  for  indirect 
medical  education  payments, 
standardization  for  payments  to 
hospitals  serving  a  disproportionate 
share  of  low-income  patients,  and  the 
adjustment  for  the  indirect  medical 
education  payment  equality  factor  (see 
51  FR  31498-31529). 

From  this  simulation,  we  calculated 
the  ratio  of  total  outlier  payments  to 
total  payments  (including  outliers).  We 
computed  separate  outlier  payment 
ratios  for  hospitals  in  urban  areas  and 
hospitals  in  rural  areas. 

In  addition,  we  calculated  the  total 
operating  payments  under  the 
prospective  payment  system  that  we 
estimate  would  have  occurred  in  FY 


1988  using  standardized  amounts  that 
were  hospital-weighted  and  reduced 
uniformly  for  outliers  by  five  percent. 
This  amount  served  as  the  aggregate 
prospective  payment  target  that  had  to 
be  maintained  after  the  urban  and  rural 
standardized  amounts  were  discharge- 
weighted  and  differentially  adjusted  for 
urban  and  rural  outlier  ratios, 
respectively. 

The  next  step  was  to  discharge-weight 
the  standardized  amounts  and  to 
remove  the  effect  of  the  five  percent 
outlier  adjustment  from  the  FY  1988 
standardized  amounts  and  replace  it 
with  the  outlier  ratios  for  urban 
hospitals  and  rural  hospitals  as 
computed  in  the  price  simulation. 
However,  these  outlier  ratios  do  not 
reflect  our  estimate  of  outlier  payment 
ratios  in  FY  1988  because  they  are  based 
on  standardized  payment  amounts 
uniformly  reduced  by  five  percent. 
Therefore,  further  simulations  were 
required  to  refine  the  outlier  payment 
ratios  used  in  computing  the 
standardized  amounts  and  to  ensure 
that  the  total  payment  constraint  was 
met. 

We  then  used  these  revised  rates  to 
rerun  the  price  simulation  to  refine  the 
outlier  payment  ratios  used  to  offset  the 
standardized  amounts  in  order  to 
determine  if  aggregate  payments  based 
on  these  discharge  weighted, 
differentially  adjusted  rates  equal  the 
target  payment  amount  computed  in  the 
baseline  price  simulation. 

The  entire  simulation  process  was 
repeated  until  the  outlier  ratios 
computed  in  the  simulation  and  used  to 
adjust  the  standardized  rates  resulted  in 
total  aggregate  payments  equal  to  the 
baseline  target  amount  that  represents 
our  estimate  of  total  prospective 
payment  system  payments  for  FY  1988 
that  would  have  been  incurred  had 
these  provisions  not  been  implemented. 

The  outlier  adjustment  and  budget 
neutrality  factors  are  as  follows: 

Outlier 


Urtwn 

Rural 

.94519 

.97246 

Budget  Neutrality  Factor 

.97766 

Section  1886(e)(1)(C)  of  the  Act 
requires  that  the  incorporation  of 
hospitals  in  Puerto  Rico  into  the 
prospective  payment  system  in  FY  1988 
be  accomplished  in  a  budget-neutral 
fashion;  that  is,  the  aggregate  payment 


to  prospective  payment  hospitals 
including  those  located  in  Puerto  Rico 
must  be  neither  greater  nor  less  than  the 
payment  amount  that  would  have  been 
made  to  those  hospitals  had  section  9304 
of  Pub.  L.  99-509.  which  added  Puerto 
Rico  hospitals  to  the  prospective 
payment  system,  not  been  enacted. 
Accordingly,  we  analyzed  what  the  total 
payment  for  FY  1988  would  be  if  all 
prospective  payment  hospitals, 
including  hospitals  located  in  Puerto 
Rico,  are  paid  under  the  prospective 
payment  system  and  what  the  total 
payment  for  FY  1988  would  be  for  these 
hospitals  if  the  hospitals  located  in 
Puerto  Rico  are  paid  as  if  they  are  still 
subject  to  the  rate-of-increase  limits  and 
all  other  hospitals  receive  their  payment 
under  the  prospective  payment  system. 
The  difference  in  payment  amounts  is 
considerably  less  than  0.1  percent,  and, 
consequently,  the  budget  neutrality 
adjustment  for  incorporating  hospitals  in 
Puerto  Rico  into  the  prospective 
payment  system  is  negligible.  Therefore, 
we  believe  that  it  is  unnecessary  to 
adjust  the  average  standardized 
amounts  to  achieve  budget  neutrality.  If 
later  evidence  indicates  the  need  for 
such  an  adjustment,  we  will  make  it  in 
the  final  rule. 

V.  Proposed  Target  Rate  Percentages  for 
Hospitals  and  Hospital  Units  Excluded 
From  the  Prospective  Payment  System 

A.  Background 

The  inpatient  operating  costs  of 
hospitals  and  hospital  units  excluded 
from  the  prospective  payment  system 
are  subject  to  rate-of-increase  limits 
established  under  the  authority  of 
section  1886(b)  of  the  Act,  which  is 
implemented  in  §  413.40  of  the 
regulations.  Under  these  limits,  an 
annual  target  amount  (stated  as 
inpatient  operating  cost  per  discharge)  is 
set  for  each  hospital,  based  on  the 
hospital's  own  cost  experience  This 
target  amount  is  applied  as  a  ceiling  on 
the  allowable  costs  per  discharge  for  the 
hospital's  next  cost  reporting  period. 

A  hospital  that  has  inpatient  operating 
costs  per  discharge  in  excess  of  its 
target  amount  would  be  paid  no  more 
than  that  amount.  However,  a  hospital 
that  has  inpatient  operating  costs  less 
than  its  target  amount  would  be  paid  its 
costs  plus  the  lower  of  (1)  50  percent  of 
the  difference  between  the  inpatient 
operating  cost  per  discharge  and  the 
target  amount,  or  (2)  five  percent  of  the 
target  amount. 

Each  hospital's  target  amount  is 
adjusted  annually,  before  the  beginning 
of  its  cost  reporting  period,  by  an 
applicable  target  rate  percentage  for  the 


UM  I 


22110 


Ifdtu.ii  kt;«isi.T  /  Vol.  52.  No.  Ill  /  Wednesday,  |une  10,  1987  /  Proposed  Rules 


12-month  period,  prorated  based  on 
calendar  year  target  rate  percentages. 
For  cost  reporting  periods  beginning  in 
FY  1983  and  FY  19»4.  the  applicable 
target  rate  percentage  was  the  estimated 
hospital  market  basket  increase  factor 
plus  one  percentage -point.  For  cost 
reporting  periods  beginning  in  FY  1985, 
the  applicable  target  rate  percentage 
was  the  estimated  hospital  market 
basket  increase  factor  plus  one-quarter 
of  one  percentage  point.  Under  section 
9101(e)(3)  of  Pub.  L.  99-272.  the 
applicable  target  rate  percentage 
increase  for  cost  reporting  periods 
beginning  on  or  after  October  1, 1985 
through  September  30, 1986  is  V24  of  one 
percent.  Section  9101  of  Pub.  L.  99-272 
provides  that  for  purposes  of  updating 
the  target  rate  for  FY  1987.  the  FY  1986 
increase  will  be  deemed  to  have  been 
one-half  of  one  percent.  For  cost 
reporting  periods  beginning  in  FY  1987, 
section  9302(a)  of  Pub.  L.  99-509 
provides  that  the  applicable  percentage 
increase  is  1.15  percent. 

B.  Proposed  Target  Amounts  for  Cost 
Reporting  Periods  Beginning  in  FY  1988 

For  cost  reporting  periods  beginning  in 
FY  1988,  under  section  1886(b)(3)(B)(i)(II) 
of  the  Act.  as  amended  by  section 
9302(a)  of  Pub.  L.  99-509.  the  applicable 


percentage  mcrease  is  the  market  basket 
percentage  increase  minus  2.0 
percentage  points.  Therefore,  we  are 
proposing  to  increase  each  hospital's 
previous  year's  target  amount  by  2.7 
percent.  'Fhus,  the  same  percentage 
increase  applies  to  the  target  rate 
amounts  for  hospitals  and  units 
excluded  from  the  prospective  payment 
system  as  applies  to  the  prospective 
payment  rates  for  hospitals  subject  to 
that  system. 

VI.  Tables 

This  section  contains  the  tables 
referred  to  throughout  the  preamble  to 
this  proposed  rule  and  in  this 
addendum.  For  purposes  of  this 
proposed  rule,  and  to  avoid  confusion, 
we  have  retained  the  designations  of 
Tables  1  through  5  that  were  first  used 
in  the  September  1. 1983  initial 
prospective  payment  final  rule  (48  FR 
39844).  Table's  la.  lb,  Ic.  3c.  4a,  4b.  and 
5  are  presented  below.  The  tables  are  as 
follows: 

Table  la — National  Adjusted 

Standardized  Amounts.  Labor/ 

Nonlabor 
Table  lb — Regional  Adjusted 

Standardized  Amounts.  Labor/ 

Nonlabor 


Table  Ic — Adjusted  Standardized 

Amounts  for  Puerto  Rico.  Labor/ 

Nonlabor 
Table  2 — Hospital  Market  Basket 

(September  3. 1986  final  rule— 51  FR 

31530) 
Table  3a — Hospital  Case  Mix 

(September  1. 1983  final  rule — 48  FR 

39871) 
Table  3b — Average  Case  Mix  Indexes 

by  Hospital  Classification  Group 

(September  1, 1983  final  rule— 48  FR 

39871) 
Table  3c — Hospital  Case-Mix  Indexes 

for  Discharges  Occurring  in  FY  1986 
Table  4a— Wage  Index  for  Urban  Areas 
Table  4b — Wage  Index  for  Rural  Areas 
Table  5  Diagnosis-Related  Groups 

Table  la— National  Adjusted 
Standardized  Amounts.  Labor/ 
Nonlabor 


Uftian 

Rural 

Lakxx- 
related 

Nonla- 

bor- 
reiated 

Labof- 
related 

Nonla- 

tior- 
related 

234645 

831.43 

2124.82 

58842 

Table  lb.— Regional  Adjusted  Standardized  Amounts,  Labor/Nonlabor  » 


1  New  England  {CT,  ME.  MA  NH.  Rl.  VT) 

2  Middle  Atlantic  (PA.  NJ.  NY) - 

3.  South  Atlantic  (DE.  DC.  FL.  GA.  MD.  NC,  SC.  VA.  WV) — 

4.  East  Nortti  Central  (IL.  IN.  Ml.  OH.  Wl) 

5  East  South  Central  (AL.  KY.  MS,  TN) - 

6  West  North  Central  (lA.  KS,  MN.  MO.  NB.  NO.  SO) -... 

7  West  South  Central  (AR,  LA,  OK.  TX) 

8  Mountam  (A2,  (CO.  ID,  MT,  NV.  NM,  UT,  WY) 

9  Pacitic  (AK.  CA.  HI,  OR.  WA) 


Urban 


Labor-related 


2452  04 
2223  34 
2357  44 
248701 
2264  10 
235601 
2365  95 
2257  42 
2207.70 


Nonlabof- 
related 


Rural 


LatxH-related 


86331 
827  59 
75687 
895  72 
68741 
81536 
75639 
804.67 
923.35 


2352.03 
2255  52 

2157  20 
218245 
2137  93 
2074.27 
1992.34 
2024.44 
1959.91 


Nontabor- 
relaled 


697  42 
658  00 
57267 
63529 
533  88 
56982 
524.58 
606  96 
679.80 


'  Appl»cat>le  only  to  Sole  CommurMty  Hospttals 

Table  1c.— Adjusted  Standardized  Amounts  for  Puerto  Rico,  Labor/Nonlabor 


Urban 

Rural 

Labor-retated 

Nontabor- 
related 

Latx>r-reiat8d 

NonJabor- 
retated 

2008  13 

35942 

1665.78 

318.11 

Labor- 
related 

Nonlabor- 
related 

National _ 

2294.03 

773.96 

BiUtNG  C<,)C)f    4120-01-M 


UM  I 


PROVIO 
010001 
01000« 
010005 
01000b 
010007 
010008 
010009 
010010 
OlOOU 
010012 
010015 
010016 
010017 

oiooia 

010019 

010020 

010U21 

010022 

010023 

010024 

010025 

010026 

010027 

010028 

010029 

010030 

010031 

010032 

010033 

0100  34 

010035 

0100  36 

010038 

010039 

010040 

010041 

010043 

010044 

010045 

010046 

010047 

010049 

010050 

010051 

010052 

010053 

010054 

010055 

010056 

010057 


NOTE! 


CASE 
CASE 


HOSPITAL  CASE  MIX  INDEXES  FUR  DISCHARGES   3CCURRINC  IN  FEDERAL  FISCAL 

YEAR  1986 
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* 

E«  CASE  MIX 

PROVIDER  CASE  MIX 

PS3VI0ER  CASE  MIX 

PROVIDER  CASE  MIX 

PROVIDER  CASF  MIX 

01.1629 

010058 

01.1498 

010119 

01.0767 

020026 

01.3790 

0)0067 

01.0150 

30.9564 

010059 

00.9240 

010123 

00.9352 

020027 

01.0071 

030068 

01  .0429 

31.3925 

010060 

00.9845 

013121 

01.0612 

030001 

01. 1472 

030069 

01  .  1696 

31. 134U 

010061 

00.990? 

010122 

00.9279 

030002 

01.4703 

030071 

00.9263 

03.93tl4 

010062 

00.8943 

010123 

01.1135 

030003 

01.  166  3 

0)0072 

00.9215 

? 

03.9955 

010064 

01.3575 

010124 

01.0623 

030004 

00.9091 

03007) 

01 .1235 

i- 

31.0183 

010065 

01.0531 

010125 

00.9339 

030006 

01.  3250 

030074 

00.9524 

1 

31.0209 

010066 

00.8777 

010126 

00.9933 

030007 

01.  1236 

030075 

00.9029 

01.2314 

010067 

00.9490 

010127 

01.1224 

0)0008 

01.2566 

0)0076 

00.9765 

01.20/9 

010068 

01.1230 

010129 

01.0183 

0)0009 

CI. 2 165 

030077 

00.9010 

30.9943 

010069 

01.0924 

010129 

01.0571 

030010 

01.2951 

030078 

01.1 102 

Oft 

31.162d 

010070 

01.  1768 

013133 

01.0743 

03001 1 

01.  1768 

0)0079 

00.9048 

5 

01.1383 

010072 

31.076b 

010131 

01.0860 

030012 

01.0661 

030080 

01.3377 

33.9677 

010073 

00.9994 

010133 

00.9240 

030013 

01.  1171 

0)0081 

00.8976 

< 

01.3652 

010074 

03.9515 

010134 

00.9404 

0)0014 

01.  1553 

0)008? 

00.8190 

03.9805 

010075 

01.0882 

013136 

01.0365 

030016 

01.0938 

030083 

01.1440 

01.3522 

010078 

01. 1601 

010117 

01.1943 

0)001 7 

01.  171 7 

030084 

01  .0479 

en 

N5 

03.9896 

010079 

01.0393 

010138 

00.9439 

0)001 6 

01.20)6 

030085 

01  .0856 

Z 

p 

01. 1536 

010060 

00.9650 

010139 

01  .4  145 

0)0019 

01.  1205 

0)0086 

01  .0785 

31.1501 

010061 

01.4036 

010142 

00.914  V 

0)0020 

01.3153 

0)0097 

01.1237 

^^ 

31.1060 

01008  3 

00.9964 

010143 

01.0669 

0)00?? 

01.2459 

030088 

01.1763 

M 

00. 9549 

010084 

01.  1534 

OlOM* 

01.0749 

0)0023 

01.2306 

030089 

01 .1 339 

Mi 

00.9625 

0100B5 

01. 1154 

01014". 

01.  1221 

0)0024 

01.4273 

030091 

00.6996 

^^ 

33.9599 

010086 

00.9273 

010146 

01.0244 

0)0025 

01.  1460 

040001 

01.0430 

t 

31 . 1 769 

010087 

01.2326 

010148 

00.9556 

0)0027 

00.9781 

040002 

01  .0546 

n 

a. 

3 

00.8994 

010089 

01.0403 

010149 

01.  1247 

0300)0 

01.3058 

040003 

00.9738 

01.1113 

010090 

01.2198 

013150 

00.9925 

0)30)3 

01.0922 

0*0004 

01.2076 

re 

CO 

33.9169 

010091 

01.0056 

OIOIS? 

01.  1492 

0)00)4 

01.1155 

0*0005 

01.0446 

a. 

31 .7149 

010092 

01.2681 

01J153 

00.9220 

0)00)5 

01.1)47 

040006 

01.0248 

«< 

00.9814 

010094 

00.9939 

023301 

01  .2487 

0)00)6 

01.  1203 

040007 

01.3018 

L 

31.3518 

010095 

01 .0972 

020002 

01.  1626 

0)00)7 

01  .6218 

040008 

01.0056 

c 

3 

31.0402 

010096 

00.9699 

020004 

01.0901 

0)0038 

01.3)47 

040009 

01.0222 

re 

33.9747 

010097 

00.9455 

020305 

01.03)1 

0)0040 

01.0779 

040010 

01.1227 

31.3642 

010098 

01.0276 

020D05 

01.  1153 

030041 

00.9388 

040011 

00.8851 

^^ 

31.  l^^l 

010099 

01.0598 

020037 

01.0592 

030043 

01.0562 

040013 

01.0197 

03 

03.8'342 

010100 

01. 1690 

023303 

01.0672 

030044 

00.939? 

040014 

01.1413 

33.9607 

010101 

01.0204 

020009 

00.9293 

030046 

01.0499 

040015 

01.0237 

^, 

03.8953 

33.9960 

010102 
010103 

03.9944 
01.3167 

020013 
02J011 

00.9748 
00.9196 

030047 
0)0049 

00.9272 
01.0130 

040016 
040017 

01.2735 

01.1626      { 

7 

o 

31.  1  461 

010104 

01.3705 

023012 

01.1651 

0)0051 

01.0542 

040018 

01.1304      j 

T3 
O 

OS 

3  3 .  V  7  y  1 

010108 

01  .0706 

020313 

00.8967 

0)0054 

00.9597 

040019 

01.0*32 

31.3111 

010109 

01.0694 

020314 

01.0076 

0)0055 

01.0531 

040020 

01.3060      i 

re 

Q. 

33.9907 

oiono 

00.9194 

020016 

00.9629 

030057 

01.2321 

040021 

01.1431      i 

3C 

33. 9649 

01011  1 

00.9650 

02031  r 

0  1.0828 

0)0059 

01.0894 

040322 

01.2260 

c_ 

03.9231 

010112 

01.0370 

O2O0M 

00.991? 

0)0060 

01.  1416 

040024 

00.9715 

re 
cs 

31.0377 

010113 

01.3420 

020019 

0  0.9  9? 1 

0)0061 

01.2863 

040025 

00.9604 

31. 1331 

010114 

01.  1419 

020020 

00.9055 

0)0062 

01.1035 

040026 

01.2210 

31.2376 

010115 

00.9444 

020321 

00.9063 

0)0363 

01.1209 

040027 

01.1215 

31. 14&9 

0101  1  7 

01 -0089 

020024 

01.3277 

0)0064 

01.4162 

040028 

01.0533 

31.3115 

OlOllH 

31. 1153 

020025 

01.0735 

0)0065 

01.4338 

040029 

01.0103 

1IX  INDEXES 

00  NOT  INCLUDE  DISCHARSES 

FROM  P'S- 

-EXfcHPT  UNITS 

• 

■^H  iNJfUS 

f><CLUDE  C*StS  RECEIVED  IN 

HCFA  CENTRAL  OFFICE  THROJGH  FEB 

..  1997. 

i 

M 

TABLE  3C  HOSPITAL  CASE  MIX  INDEXES  F3R  DISCHASIGES   JCCliRRINC  IN  FEDERAL  FISCAL  YEAR  1986 


PRaVIDEX 
040030 
040031 
040032 
040033 
040035 
040036 
040037 
040039 
040040 
040041 
040042 
340043 
040044 
. -H0045 
•  a<»0047 
040048 
0400  "jO 
040051 
040053 
040054 
040055 
040058 
040060 
040062 
040063 
040064 
040066 
040067 
040068 
040069 
0400  70 
040071 
040072 
0400  74 
040075 
040076 
040077 
040078 
040080 
040081 
040082 
040084 
040085 
040087 
040088 
040090 
040091 
040093 
040095 
040098 


CASE  MIX 
00.9665 
00.9877 
00.9755 
00.9154 
30.9210 
01.1075 
31.0582 
01.0054 
01.0255 
31.1047 
01.2070 
33.9828 
03.9529 
30.9208 
31.0409 
31.1435 
31.3146 
33.9767 
03.94^4 
03.9713 
31.2406 
03.9446 
00.9599 
01.1980 
31.2821 
33.9708 
00.9456 
00.9778 
3l.05o3 
31.0302 
03.9412 
31.  1581 
01.0185 
31.0582 
01.0642 
30.9738 
33.9498 
31.1989 
,0498 
,9135 
,3340 
,03'>3 
33.9499 
00.9501 
01.1676 
03.9253 
30.9667 
03.9555 
00.9905 
31.1127 


31. 

03. 
31. 
31. 


PROVIDER 

040100 

040105 

040106 

040107 

040108 

040109 

040114 

040115 

040116 

040118 

040119 

040122 

040123 

040124 

040126 

040127 

040128 

050002 

050004 

050006 

050007 

050008 

050009 

050011 

050013 

050014 

050015 

050016 

050017 

050018 

050019 

050021 

050022 

050024 

050025 

050026 

050028 

050029 

050030 

050032 

050033 

050034 

050036 

050038 

050039 

050040 

05004  1 

050042 

050043 

050045 


CASE  MIX 
01.1363 
00.9863 
01.0250 
00.9844 
00.9093 
01.1587 
01.5476 
00.9681 
01.1468 
01.0632 
01.1273 
01.0134 
00.9563 
01.0242 
00.9312 
00.8518 
03.9190 
01.1556 
01.1844 
01.2347 
01.3936 
01.2454 
01.2963 
01.1255 
01.8052 
01.  1225 
01.2797 
01.0779 
01.5961 
01.0855 
00.9525 
31. 1744 
2527 
1169 
4352 
2413 
2528 
J1.2059 
31.1432 
01.053e 
01.3017 
01.1697 
01.2304 
01.2154 
01.4498 
01.0435 
01.1331 
01.1375 
01.5250 
01.0936 


01 
01 
01 
01 
01 


PROVIDER 

050046 

05004  7 

050049 

050051 

050352 

050053 

050054 

050055 

050056 

053357 

050059 

050063 

050361 

050363 

053065 

050365 

050367 

050069 

050369 

050070 

050371 

050072 

053073 

050374 

050375 

050376 

050377 

050378 

050079 

050083 

050081 

353382 

053384 

050086 

050397 

053388 

050089 

050093 

050391 

050392 

050393 

050395 

050096 

050397 

050098 

350399 

050103 

050101 

050102 

050103 


CASE  MIX 
01.1047 
01.5054 
01.1465 
00.9935 
01.1202 
01.1969 
01. 1625 
01.1395 
01.1344 
01.2338 
01.2577 
01.2749 
01.1963 
01.2362 
01.3629 
01.1389 
01.1212 
01.0719 
01.4031 
01.1684 
01.2040 
01.2004 
01.1190 
00.9377 
01.1936 
01.4455 
01.4119 
01.2153 
01.2002 
01.  1547 
01.3238 
01.2333 
,3575 
,2839 
,2431 
,  1426 
,1677 
01. 1677 
01.1534 
01.1055 
01.4329 
01.3580 
01.1552 
01.2537 
01.0685 
01.2710 
01.7448 
01.2379 
01.2388 
01.3415 


01. 
01. 
01. 
01. 
01. 


PROVIDER 

CASE  MIX 

050104 

01. 

2606 

050107 

01. 

1789 

050108 

01. 

2835 

050109 

01. 

8835 

050110 

01. 

084  1 

050111 

01. 

1764 

050112 

01. 

3307 

050113 

01. 

1810 

050114 

01. 

3003 

050115 

01. 

2486 

050116 

01. 

3169 

050117 

01. 

1440 

050118 

01. 

1136 

050119 

00. 

8722 

050121 

01. 

0917 

350122 

01. 

2374 

050124 

01. 

2242 

050125 

01. 

1755 

050126 

01. 

2232 

050127 

01. 

1939 

050128 

01. 

2676 

050129 

01. 

4733 

050131 

01. 

2457 

050132 

01. 

2219 

050133 

01 

1398 

050134 

01 

1257 

050135 

01 

3649 

050136 

01 

.1929 

050137 

01 

.1758 

050138 

01 

.4182 

050139 

01 

.2003 

050140 

01 

.  1539 

050141 

01 

.2342 

050143 

01 

.2147 

050144 

01 

.  3463 

05014  5 

01 

.2317 

05014  7 

00 

.9961 

050148 

01 

.0996 

050149 

01 

.  1614 

050150 

01 

.2244 

050151 

01 

.2252 

050152 

01 

.2260 

050153 

01 

.3995 

050154 

01 

.0952 

050155 

01 

.0930 

050156 

01 

.1851 

050158 

01 

.4620 

050159 

01 

.1453 

050161 

01 

.1919 

050164 

01 

.1921 

PR3VIDE» 

050166 

050167 

050168 

050169 

050170 

050172 

050173 

050174 

050175 

050177 

050179 

050180 

050181 

050182 

050183 

050186 

050187 

0S018B 

050189 

050190 

050191 

050192 

050193 

050194 

050195 

050196 

050197 

050199 

050200 

050201 

050202 

050204 

050205 

050207 

050208 

050210 

050211 

050212 

050213 

050214 

050215 

05021 7 

050219 

050220 

050221 

050222 

050224 

050225 

050226 

050228 


01, 
01. 
01. 


01. 
01. 
01. 
01. 
01, 
01. 
01  , 
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CASE  MIX 
01.1640 
01.1989 
01.4285 
01.3070 
01  .2425 
01.1779 
.1289 
.4425 
,1491 
01.2226 
01.1218 
.2663 
.1427 
.0993 
.1375 
.1749 
.0318 
.2115 
00.9930 
01.1029 
01.2734 
01.0568 
01.2169 
01.1823 
01.1766 
01.2200 
01.6746 
01.1804 
,1367 
,1348 
,1767 
,2748 
,1554 
01.1673 
01.1996 
01.0166 
01.1865 
01  .0557 
01.1891 
01.2761 
01.2913 
01.1900 
01.2369 
01.0688 
01.1740 
01.1  126 
01.2059 
01.1587 
01.4574 
01.2226 


01, 
01. 
01, 
01. 
01, 


tv5 


b3 


•»1 

re 

Q. 

re 


re 

05* 


< 

2 

o 


ro 

3 
CO 


c 

3 
re 


CO 

00 


O 
T3 

O 

U3 

re 
a. 

?o 
c_ 
fT 

09 


note:    CASE    iU     INDEXES    33    '^OT    INCLUDE    OISCHARiES    F«3M    P>S-EXfcMPT    UMITS. 

;    CASL    iU    l'>*UcXES    INCLUDE    CASES    RECEIVED    IN    HCFA    CENTRAL    OFFICE    THROJCH 


FEB.,    1987. 


TABLE  iC  HOSPITAL  CASt  MIX  INDEXES  FDR  DISCHARGES   UCCURRING  IN  FEDERAL  FISCAL  YEAR  1985 
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PROVIOEr 

0^0229 

050230 

050231 

050232 

050233 

050234 

050235 

050236 

050238 

050239 

0502*0 

0502*1 

050242 

0502*3 

0502*5 

0502*3 

050251 

050253 

05025* 

050256 

050257 

050258 

050260 

050261 

050262 

050263 

05026* 

050267 

050268 

050269 

050270 

050272 

050273 

05027* 

050276 

050277 

05027a 

050279 

050280 

050281 

050282 

0502B3 

050286 

050289 

050290 

050291 

050292 

050293 

050295 

050296 


;  CASE  1IX 
01.1962 
01.2006 
01. 1976 
01.*97* 
01.1276 
01.2111 
31.2677 
01.2113 
01.16*6 
01.258* 
01.2339 
31.1 79* 
31.2729 
31.2031 
01.3609 
01.1838 
31.050* 
01.2676 
01.1651 
31.*397 
31.2226 
31.2285 
03.6936 
31.1192 
31.*299 
31.2012 
31.2307 
01.*336 
31.2329 
31.1509 
31.16*2 
31.225* 
01.0332 
00.8796 
31.0610 
31.1608 
01.218* 
31.13^0 
31.21*3 
31.^909 
31.1919 
31.215/ 
31.0736 
31.6109 
01. Jldd 
31.1536 
31.1 792 
30.858* 
01.  17(1* 
31.2160 


PROVIOEI 

050298 

050299 

050300 

050301 

050302 

050303 

050305 

050307 

050308 

050309 

050310 

050312 

050313 

050315 

050317 

050318 

050319 

050320 

05032* 

050325 

050326 

050327 

050328 

050329 

050331 

050333 

05C33* 

050335 

050336 

050337 

0503*2 

0503*3 

0503*5 

0503*8 

0503*9 

050350 

050351 

050352 

050353 

050355 

050357 

050359 

050360 

050361 

050362 

050363 

050366 

050367 

050369 

050371 


01, 
01, 
01. 
01, 
01. 


CASE  MIX 
01.08** 
.3011 
.19** 
.12*0 
,23** 
.*535 
01.2365 
01.2*73 
01.*099 
01.1655 
01.1056 
01. 255b 
01.1258 
01.186* 
01.1729 
00.9979 
01.2*98 
01.1022 
01.5258 
01.1581 
01.23*3 
01.*7*8 
01.107* 
01.1323 
01.1658 
00.9979 
01.2029 
01.0959 
01.1873 
01.0508 
01.2*08 
01.2307 
01.2258 
01.2998 
00.9693 
01.2*28 
01.35*1 
01.1*27 
Ol.*73* 
31.0397 
01.*37* 
01. 1105 
01,1987 
00.9621 
01.1351 
1175 
13*b 
1671 
1398 


31.0668 


PRDVIDEi 

050372 

050373 

050376 

050377 

050379 

050379 

050383 

053381 

053382 

050385 

050385 

050387 

050388 

050393 

050391 

050392 

050393 

05039* 

050395 

050396 

050397 

050*31 

053*0* 

050*06 

050*07 

053*10 

050*11 

050*13 

050*1* 

050*15 

053*17 

050*13 

050*19 

053*20 

053*21 

050*23 

053*2* 

050*25 

053*26 

053*27 

050*30 

053*31 

050*32 

053*33 

053*3* 

050*35 

050*36 

050*33 

053**0 

050*41 


:  CASE  IIX 
01.1081 
01.0915 
01.2*69 
01.1650 
01.0539 
01.0007 
01.513* 
00.9618 
01.230* 
01.23** 
01.2158 
01.0085 
00.9803 
01.1906 
01.1920 
00.89*3 
01.2581 
01. 3311 
01.1089 
01.*195 
01.0032 
01.18*6 
01.0755 
01.0101 
01.1399 
00.9706 
01.1735 
01.2332 
01.1137 
00.85*1 
01.1397 
01.0671 
01.1732 
01.1905 
01.1977 
01.0*79 
01.2995 
01.1873 
01.1376 
00.9133 
00.9177 
01.1012 
01.2982 
01.0008 
01.  1162 
01.1655 
01.017* 
01.3366 
01.1196 
01.5239 


PR3VIDE< 

0504*2 

050**3 

053*** 

050446 

050447 

050*48 

050449 

050*50 

050*51 

050*5* 

050*55 

050*56 

050*57 

050*53 

050459 

050464 

050*67 

050*68 

050*69 

050*70 

050*71 

050*73 

050*76 

050*77 

050*78 

050481 

050432 

050483 

050485 

050*36 

050*87 

050*88 

050*89 

050*91 

050*92 

050*9* 

050*96 

050*97 

050*98 

050532 

050503 

050506 

050510 

050512 

050515 

050516 

050517 

050522 

050523 

050526 


CASE  HIX 
01.1355 
00.9609 
01.1269 
00.9691 
01.2052 
00.9936 
01.1378 
01.0166 
01.0132 
01.6*68 
01.*033 
01.2S56 
01.39*8 
00.3301 
01.232* 
01.6316 
01.2016 
01.1750 
00.9772 
01.1150 
01.2326 
01.1*19 
01.1100 
01.0693 
01.1357 
01.19*3 
01.082* 
01.  1*14 
01.3621 
01.2711 
01.1637 
01.2015 
01.0344 
01.1738 
01.1063 
01.0777 
01.5936 
00.8959 
01.1641 
7*99 
2733 
2156 
1284 
01.1537 
01.2305 
01.2326 
01.1242 
01.1533 
01.102* 
01.  ISM 


01. 
01, 
01, 
01. 


PROVIDE! 

050527 

050528 

050530 

050531 

05053* 

050535 

050537 

050539 

0505*1 

0505*2 

0505*  3 

0505** 

0505*5 

0505*6 

0505*7 

0505*8 

0505*9 

050550 

050551 

0S0552 

05055  7 

050559 

050560 

050561 

050562 

05056* 

050565 

050566 

050567 

050568 

050569 

050570 

050571 

050573 

050575 

050575 

050577 

050578 

050579 

050580 

050581 

050583 

05058* 

050585 

050586 

050587 

050588 

050589 

050590 

050591 


CASE  MIX 

01.1435 

01.0783 

01.21*1 

01.19*9 

01.2227 

01.1*68 

01.1912 

01  .1565 

01.3768 

01.0020 

01.1661 

01.1 307 

00.8859 

00.9026 

00.9922 

00.7652 

01.4966 

0  1.2307 
01.2  380 
01.2133 
01.1933 

171* 
1171 
0953 
1009 
1293 
1070 
0357 
2386 
1519 
1*63 

01  .*198 
01.227* 
01.395* 
01.1011 
01.1*33 
01.2522 
01.0972 
01.1515 
01.1311 
01.2100 
01  .5605 
01.0881 
01.2516 

1096 
1699 
1991 
01.1878 
01.20*3 
01 .1673 


01 

01, 

01. 

01, 

01, 

01. 

01. 

01. 

01, 

01. 


•«3 

"I 


< 

2 
o 


01, 
01  , 
01. 


NaiEl    CASL    in     INDEXES    00    NOT    INCLUDE    DISCHARGES    FROi    P'S-EXEMPF    UNITS. 

:    CASE    MIX    INDEXES    INCLUOt    CASES    RECEIVED    IN    HCFA    CENTRAL    JFFICE     TH8JJGH    FEB. 


1937. 


3 

re 

a. 

c 

<< 

3 


O 
T3 
O 
w 

Q. 

CD 


bJ 

N9 


W 


TAoLE  3L  HJ 

i^lTAC  CASt 

1IX  INDEXES 

FOk  DISCHARGES   JCCURRING  IN  FEDERAL 

FISCAL  YEAR  1986 

Page  4  of  24 

h3 

PKJVIDEi< 

CASE  IIX 

PROVIOEK 

CASE  MIX 

pitjviaE-? 

CASE  filX 

PROVIDER 

CASE  MIX 

PROVIDER 

CASE  MIX 

lik 

050592 

31.131 7 

060003 

01.  1535 

063357 

01.1266 

070022 

01.53** 

100019 

01.1739 

050593 

31.1 733 

06000* 

31.0636 

060353 

00.92*0 

070023 

01.1702 

100020 

01.1790 

05059* 

32.1  J2l 

060005 

01.33*7 

060363 

01.1057 

07002* 

01.1605 

100021 

01.1320 

050597 

31. 1104 

060006 

01.2073 

060362 

01.0301 

070025 

01.**33 

100022 

01.3*00 

fi 

05059S 

01. 1*73 

06000  7 

31.1068 

U63363 

01.179* 

070026 

01.1793 

100023 

01.1287 

§. 

050599 

01.3022 

060008 

01.1321 

063D6* 

01.26M 

070027 

01.239* 

10002* 

01.1623 

050601 

31.1597 

060009 

31.2215 

0o33o5 

01.12*2 

070028 

01.3305 

100025 

01.3566 

s_ 

050603 

31.27/* 

060010 

01.3906 

063J65 

01.0*67 

070029 

01.1550 

100026 

01.26*3 

90 

05060* 

31.2*37 

060011 

01. 1685 

063367 

01.0239 

070030 

01.1360 

100027 

01  .0293 

050605 

03. 93^5 

060012 

31.3307 

363363 

01.2356 

070031 

01.2598 

.   100028 

01.1087 

050607 

31. 1366 

060013 

01.20*9 

060073 

01.1796 

070033 

01.2069 

100029 

01.1370 

S" 

05060a 

31.3786 

06001* 

01.3987 

063371 

01.23*3 

07003* 

01.2266 

100030 

01.027* 

1 

050609 

31.22** 

060015 

01.3136 

0o3372 

01.0030 

070035 

01.2*98 

100032 

01.2180 

■ — 

050613 

03.9*35 

060016 

01.1993 

0&0373 

00.9310 

070036 

01.2675 

100033 

01.1*55 

< 

050615 

31. l8o* 

060017 

01.1985 

06037* 

00.9723 

070038 

01.0305 

10003* 

01.2920 

o_ 

050616 

3l.Ua9 

060018 

01.0957 

060075 

01.2013 

030031 

01.1955 

100335 

01.1810 

Ol 

050618 

31.05G2 

060019 

31.2352 

060376 

01.239* 

030002 

01.1292 

100036 

01.13*1 

_N3 

050619 

31.2286 

060020 

01.2*99 

063377 

00.9512 

030003 

01.19*9 

100038 

01.3080 

z 

050622 

01.3835 

060022 

31.*3*2 

360383 

01.0773 

08000* 

01.2227 

100039 

01.2516 

o 

050623 

31.1719 

060023 

31.2973 

Oa3385 

00.9799 

030005 

01.0*51 

1000*0 

01.3601 

1  ' 

05062* 

31.15*3 

06002* 

31.*189 

060387 

01.1233 

080036 

01.32*2 

1000*2 

01.115* 

M 

05J625 

31.3077 

060025 

01.0526 

063088 

00.97*3 

080037 

01.1683 

1000*3 

01.2026 

■ 

050630 

31.06*9 

060026 

01.2582 

060093 

01.0558 

090001 

01.2698 

1003** 

31  .1628 

CD 

050633 

31. 1527 

06002  7 

01.2109 

003392 

00.6627 

090002 

01.05*7 

1003*5 

01.1329 

050635 

31.201 7 

060028 

01.3237 

360393 

00.3*32 

090003 

01.272* 

1000*6 

01.1267 

D- 

050636 

01.2115 

060029 

00.9915 

360396 

00.9601 

09000* 

01.*370 

1000*7 

01.1223 

050637 

31. 1236 

060030 

01.1900 

063397 

01.02*5 

090005 

01.1921 

1000*8 

00.9769 

O. 

050638 

03.9272 

060331 

01.3*6* 

060398 

01.1353 

090036 

01.2166 

1000*9 

01  .0866 

X 

0506*  1 

01.0615 

060032 

01.2967 

060099 

00.805* 

090007 

01.1373 

100050 

01.0129 

050o*  3 

31.3203 

060033 

01.1929 

070001 

01.539^ 

090008 

01.1616 

100051 

01.0*57 

c" 

05 J6*  * 

31. 1222 

06003* 

01.2301 

073032 

01.*938 

090009 

01.  1193 

100052 

01.2215 

3 

re 

05  Jt>*  t) 

31.3526 

060035 

01.2011 

073333 

01.1952 

090010 

01.09*6 

100053 

01  .1070 

i-> 

0506*9 

01.3125 

360036 

01.15J6 

0733U* 

01.1615 

090011 

01.5950 

10035* 

01.1 382 

p 

050650 

31. 1*27 

060037 

00.9895 

370035 

01.288* 

100031 

01.2325 

100055 

01.1 3*7 

CO 

050651 

31. 1 366 

060038 

01.2333 

070006 

Ol.lTii 

100002 

01.237* 

10005b 

01.10*9 

050657 

31.3923 

060039 

01. 1305 

070307 

01.2011 

10003* 

00.9659 

100057 

01  . 1  185 

■^ 

050661 

00.8359 

0603*1 

01. 1639 

070008 

01.  1077 

130005 

01.0393 

100059 

0  1.2*23 

■ 

053663 

31.  1128 

0600*2 

01.02** 

073309 

01.2057 

100006 

01.3227 

100060 

01  .*601 

050665 

30.5721 

0600*3 

01.038* 

070013 

01.3903 

130337 

01.6188 

100061 

01  .2003 

O 

050666 

33.9577 

0600** 

01. 166fl 

070311 

01.172* 

100038 

01.233* 

100062 

01  .1669 

o 

050668 

31.1 796 

0600*5 

01 .0*bO 

070012 

01.1701 

100009 

01.2719 

100063 

01  .1320 

V3 

050669 

33.  73. i5 

0600*6 

31.1376 

073313 

01.2102 

100010 

01.1752 

100063 

01  .1320 

a. 

050672 

33.6630 

0600*7 

00.9828 

07001* 

01.1235 

lOOOll 

00.9382 

100065 

01.0563 

50 

050673 

03.9*98 

0600*9 

31.1752 

073015 

01.159* 

100012 

01.2398 

100067 

01.1838 

(T 

05067* 

31.1218 

060050 

01. 1671 

070016 

01.2523 

100013 

00.9802 

100068 

01 .1081 
01.1157 

03 

050675 

31. 1953 

060051 

01.2717 

070317 

01.2*69 

10001* 

01.  15*0 

100069 

050676 

33.8037 

060052 

01.0281 

0  73318 

01.1959 

100015 

01.0927 

100070 

01  .2399 

050677 

31. 1239 

060053 

00.969? 

070019 

01.15** 

130016 

01.0025 

100071 

01  .  1580 

05067c> 

03.9816 

06005* 

01.2028 

070020 

01.2*11 

130017 

01.2**3 

100072 

01.1 30* 
01.3671 

060001 

31.3*30 

060056 

00.9590 

070021 

01.1981 

100018 

01.1773 

100073 

N3TE:  CASE 

MIX  INJEXES 

DO  NOT  INCLUDE  OISCHARC 

£S  FR3M  P?S 

-EXEMPT  UNITS. 

:  CASE 

MIX  ISOEXES 

INCLUDE  CASLS  RECEIVED 

IN  HCFA  CENTRAL  JFFICE  THR3JCH  FEB 

..  1937. 

BEST  COPY  AVAILABLE 

TABLE    3C    HJSPITAL    CASE    MIX    INOtXES    FOR    DISCHARGES       JCCURRING    IN    FEOERAL    FISCAL    YEAR    1986 
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PRJVIO 

10007* 

1000  7^ 

100076 

100077 

100076 

1000  79 

100080 

100081 

1000  82 

100033 

100084 

1000U5 

10J086 

100087 

100083 

100089 

100090 

100092 

100093 

100098 

100099 

100100 

100102 

100103 

100105 

100106 

100107 

100108 

100109 

100110 

100112 

100113 

lOOlU 

100115 

100117 

10011b 

100120 

100121 

100122 

100124 

100125 

100126 

100127 

10012U 

100129 

100130 

100131 

100132 

100134 

100135 


L>i    CASE    MIX 
01.0985 
01.3984 
01.1430 
01. 1599 
01.0175 
01.1295 
01.1743 
01.0252 
01.1966 
01. 1134 
01. 1029 
01.0652 
J1.1639 
01.4430 
01.2315 
01.1213 
01.1151 
01.1069 
01.2174 
00.9580 
01.0984 
01.0960 
01.0200 
00.9449 
01.16J9 
01.0637 
01.1008 
J1.0J55 
01.09V2 
01. I5i3 
00.9408 
01.4273 
Jl.li4l 
01. 1031 
01.1007 
01.0650 
J1.033a 
01.0117 
01.12  48 
01.1017 
01.0934 
01.2110 
01.2670 
01.9726 
31.1367 
01.0976 
01.1477 
01. 194V 
00.9135 
01.3929 


PRUVIDEI 

100137 

100133 

100139 

10014  0 

100142 

100143 

100144 

10014  5 

10014b 

10014  7 

10014  9 
100150 

10015  1 
100152 
100153 
1001S4 
100156 
100157 
100159 
100160 
100161 
10C162 
100164 
100165 
100166 
100167 
100168 
100169 
100170 
100172 

100173 

100174 

100175 

100176 

100177 

100179 

lOOlRO 

100181 

100183 

100185 

100186 

100187 

100189 

100191 

10019  3 

100194 

100195 

10019b 

100199 

100200 


CASE  MIX 
01.  1145 
00.9579 
01.0519 
01.0745 
01.0415 
01.0116 
01.0272 
01.  1017 
00.9907 
01.0363 
01.  1198 
01. 1611 
01.5043 
01. 1011 
00.8980 
01.2913 
01.0331 
01.2971 
01.0096 
00.9851: 
01.1864 
01. 1139 
00.9873 
0a.9b34 
01. 1395 
1765 
1558 
4331 
1243 
01  .0987 
31. 13  39 
31.2631 
01.0129 
01.4312 
01.1776 
01.3515 
01.2529 
01.0751 
01  .1023 
01 .0567 
01.2249 
01.  1228 
31.  1298 
01. 1631 
00.839*^ 
01.0782 
01.1884 
Ul.17/6 
01.1973 
01.1372 


31, 
01, 
01, 
01, 


PRJVIO 

100203 

100204 

100206 

103207 

100208 

100239 

130213 

100211 

100212 

100213 

100214 

103217 

100213 

100213 

100219 

103220 

130221 

100222 

103223 

100224 

100225 

103227 

100223 

100229 

103233 

103231 

100232 

103234 

100235 

133236 

133237 

130233 

100237 

103243 

103241 

100242 

100243 

100244 

100245 

100243 

103249 

103252 

103253 

130254 

103255 

100256 

100253 

100259 

100263 


ER  CASE  MIX 
01.1768 
01.3368 
01.1670 
01.1530 
01.1398 
01.2410 
01.3434 
01.1510 
01.1231 
01.2137 
01.  1176 
01.0663 
01.1325 
01.1325 
01.1830 
01.3669 
01.5333 
01.0350 
01.2029 
01. 1031 
01.1151 
01.1741 
00.9737 
01.  1123 
01.1411 
01.0672 
01.4579 
01.0237 
01.1592 
01.1466 
01. 1617 
01.6331 
01.  1422 
01.2397 
00.72ol 
00.8322 
01.  1458 
01.1736 
01.  1370 
01.1345 
01.3996 
01.0643 
01.1092 
01. 1314 
01.2311 
01.1262 
01.  1435 
01.1374 
01.  1123 
01.1353 


PROVIDE 

100262 

100263 

130264 

100265 

100266 

100267 

100268 

100269 

100270 

110001 

110002 

110003 

110004 

110005 

110006 

110007 

110003 

110009 

IIOOIO 

IlOOll 

110013 

110014 

110015 

110316 

110017 

110018 

110020 

110023 

110024 

110025 

110326 

110027 

110028 

110029 

110030 

110031 

110032 

110033 

110034 

110035 

110336 

110037 

110038 

110039 

1100*0 

110041 

110042 

110343 

110044 

110045 


NQTE: 


CASt 
CASt 


1IX 


INDEXES 
INDEXES 


3G  NOT  INCLUDE  OISCHARJES  FR3M  P^S-EXEMPf  JMITS. 

INCLUDE  CASES  RECEIVlD  1-4    HCFA  CENTRAL  UFFICE  THRJJ&H  FEB. 


R  CASE  MIX 
01.1542 
01.1326 
01.1887 
01.1251 
01.1450 
01.1741 
01.0763 
01.1333 
00.8930 
01  .0989 
01.  1331 
01.1255 
01.0374 
01.0692 
01.1347 
01.3144 
01.0189 
01.0578 
01.8216 
01.0765 
00.9768 
00.9290 
01.0118 
01.1333 
00.9427 
01.0954 
01.0365 
01.0658 
01.1313 
01.1630 
01.0232 
00.9777 
01.3697 
01.1338 
01.1150 
01.0356 
01.0347 
01.0691 
01.2209 
01.1354 
01.4  717 
00.9912 
01.1556 
01.0942 
00.9920 
01.0698 
00.9361 
01.2217 
01. 1361 
01.0315 


1937, 


PROVIDE! 

110046 

110047 

110048 

110049 

110050 

110051 

110052 

110354 

11035b 

110356 

110059 

110361 

110062 

110063 

110064 

110065 

110366 

110369 

110070 

110071 

110072 

110073 

110374 

110375 

110376 

110377 

110D73 

1100/9 

110080 

110081 

110082 

110083 

110035 

110086 

110387 

110088 

110089 

110091 

110392 

110093 

110394 

110095 

110096 

110097 

110098 
110099 

IIOIOO 
IIOIOI 
110103 
110104 


t  CASf  -^ll 
01.0742 
00.9419 
01.0172 

00.9376 
01.0203 
00.9368 
30.9362 
01.133* 
00.9209 
00.9341 
01 .0402 
00.9199 
00.9464 
00.9947 
01.1959 
00.9493 

0  1.2018 
01.0692 
01 .0063 
00.9907 
30.9653 
01.0298 
01.1735 
31.0552 
01.2397 
00.9217 
01.3843 

01  .0970 
0  1.1120 
01.0387 
01.6990 
01.1354 
01.0939 
01.1081 
01.1174 
00.9245 
01.1159 
01.1794 
0  1.0109 
01.0163 
00.3953 
01.1499 
00.9856 
00.9304 
00.9112 
00.9627 
01.0443 
00.9451 
00.9504 
01.0560 


a 

a. 
a 


50 

02, 

X* 


< 

2 

o 


fD 
CI. 
3 
re 

CO 

a. 

03 

•< 


3 

re 


£ 
^ 


o 
■a 

o 

05 

n 

33 

c 


re 

U3 


IS 
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PftUVlOER 

CASE  filX 

PROVIDER 

CASE  MIX 

P^JVIDER  CASE  HIX 

PROVIDER 

CASE  MIX 

PROVIDER 

CASE  MIX 

OS 

110105 

01.120% 

110169 

00.6667 

130302    01.2322 

l%0005 

00.8956 

1%0065 

01.1922 

110107 

31.3912 

110170 

oo.a%oi 

133003    01.1588 

1%0007 

01.  17%5 

1%0066 

01.0535 

110108 

03.9212 

110171 

01.2313 

13U005    01.2166 

1%0008 

01.2356 

1%006/ 

01.3382 

110109 

00.9657 

110172 

01.1%62 

130306    01.5356 

1%0009 

01.006% 

i%oo6e 

01  .070<» 

•n 

110111 

03.9%52 

.  11017% 

00.902% 

130007    01.2979 

1%3010 

01.2667 

1%0069 

01.09%0 

8- 

110112 

00.9306 

110175 

31.0737 

130333    00.9109 

1%0011 

01.0708 

1%0070 

01.1523 

110113 

30.9920 

110176 

01.  1106 

130309    00.9708 

1%0012 

01.1707 

1%0072 

01.1125 

3. 

11011^ 

31.05tfS 

110177 

01.  1%65 

130013    00.9577 

1%0013 

01.159% 

1%007% 

01.0100 

70 

110115 

31.3273 

110173 

00.9725 

130011    01.1566 

1%0014 

00.999% 

1%007S 

01  .2*>Sd 

11U117 

33.9337 

110179 

01.13%% 

130312    00.9%0% 

1%0015 

01.1378 

1%0D77 

00.9860 

UOUd 

00.9%75 

iioiei 

01.0368 

130013    01.126% 

1%0016 

01.0%0% 

1%007^ 

01  .09<t5 

110120 

00.9359 

1101H3 

01.1360  • 

13001%    01.1773 

1%0017 

01.1298 

l%0080 

01  .6006 

m 

110121 

00.9%31 

11016% 

01.0%85 

130015    01.0503 

1%0018 

01.2521 

1%0081 

01.0785 

-^ 

113122 

31.1697 

110185 

00.9399 

130316    00.9633 

1%0019 

00.9567 

l%0082 

01.U21 

< 

110123 

31.0075 

110166 

31.0%03 

130317    01.0028 

1%0023 

01.0389 

1%0083 

01  .0823 

C 

11012% 

00.996% 

110187 

00.9880 

133313    01.2017 

1%002% 

00.9770 

1%008% 

01.1633 

cn 

110125 

31.0567 

1101B8 

01.1i%8 

130019    01.0311 

l%0025 

01.0830 

l%0085 

01.1983    ! 

^' 

110127 

3l.00%3 

110189 

00.9671 

130021    00.9177 

l%0026 

01.105? 

1%0086 

01.0368 

2 

11 J128 

J1.07J6 

110190 

00.9952 

130022    01.1061 

l%0027 

01.0663 

l%0087 

01.1%6l 

p 

* 

110129 

31.3127 

I  10191 

01.1166 

13002%    0l.l%*2 

1%0029 

01.19  3  3 

1%0088 

01.3757 

I-* 

110130 

00.909% 

I  10192 

01.2037 

130325    0l.0%2% 

1%0030 

01. 30^7 

1%0389 

01.0713    i 

1^ 

11J131 

00.d^20 

110193 

01.0635 

130326    01.1210 

l%0031 

01.0502 

l%0390 

01.2002 



110132 

JO. 9762 

11019% 

01.0162 

130327    00.8951 

l%0032 

01.0378 

l%0091 

01.2988 

^ 

110133 

00.97%! 

110195 

00.9670 

130323    01.1233 

l%0033 

01.1053 

l%0393 

01.100* 

11013% 

33.S987 

.  110196 

01.3139 

130029    01.1226 

1%003% 

01.0%15 

l%009'» 

01.0707 

'^ 
*-^» 

1 101 35 

03.9616 

110198 

01.2112 

133030    00.9211 

1%0035 

01.0906 

1%0095 

01.0923 

3 

? 

1 lUI 36 

33.9673 

110200 

0l.%657 

130031    00.9551 

1%0036 

01.0269 

l%0097 

01.1510 

llOUO 

33.8152 

110201 

31.  I  7%6 

130332    00,9721 

l%0037 

00.9V25 

1%0D98 

01.169% 

aT 

1101%1 

03.1992 

■  110202 

00.993% 

13333%    00.92%2 

1%0038 

01.  1361 

1%0099 

01.1716 

<< 

1101%2 

31.3ld6 

120001 

01.3972 

130035    01.0%o6 

1%0039 

01.0327 

1%0100 

01.0757 

110U3 

01.1*9> 

120002 

01.0960 

133336    01.1153 

1%00%0 

ol.o^?9 

1%0101 

01.1275 

3 

11UM% 

31.  1%23 

120003 

01.0962 

130337    01.0293 

uoa^i 

00.93H7 

1%0102 

00.96%3 

C9 

110M6 

00.36dl 

12000% 

01.1513 

130333    00.3311 

1%00%2 

Ol.02'.=» 

1%0102 

00.96%3 

110t%9 

33.96%9 

120005 

01.1698 

130339    01.1315 

l%00%3 

01.0906 

1%0103 

01.0827 

_. 

110150 

31.060tl 

120036 

01.0776 

1303%3    00.95%2 

1%00%5 

01.0522 

1%010% 

01.0810 

'£ 

110151 

00.9672 

120007 

01.3126 

1303%1    00.3715 

1%03%6 

01.0737 

1%0105 

01.2031 

^ 

110152 

00.9655 

120003 

00.9853 

1300%3    00.9695 

1%00%7 

01.0373 

1%0107 

00.9%56 

— 

110153 

03.9%92 

120039 

00.9792 

1303%%    00.9«t<»0 

l%00%8 

01.0365 

1%0108 

01  .1269 

T3 

1 1J15* 

33. 3910 

120010 

01.%132 

130J%5    01.0111 

l%00%9 

01.2325 

1%0109 

01.0000 

2 
^ 

110155 

30.9^13 

120011 

01.28U6 

1330%3    00.90n 

1%0051 

01.  1638 

1%0110 

01.0700 

■a 
o 

110156 

3J. J132 

120012 

Ol.Ollfl 

1300%9    01.1773 

l%0052 

01.1393 

1%0111 

00.9530 

^9 

110157 

31.1167 

12001% 

31. 1169 

133353    01.3711 

1%0J53 

0l.%198 

1%0112 

01.0655 

a. 

110154 

31.0199 

120015 

00.9955 

H3351    01.0516 

1<»005% 

01.2<t01 

1%01 1 3 

01.3296 

5D 

1 10161 

31.2  3  72 

120016 

01.0%!% 

113353    00.9772 

1%0055 

00.966? 

1%011'. 

Jl .0938 

CO 

110162 

31.3167 

120018 

00.9%73 

13005%    00.3079 

l%0058 

01.038t 

l%0115 

01.0205 

110163 

01. 1 3iO 

120019 

01.056% 

13005i    00.8957 

1%0059 

00.9998 

1%0116 

oi.2oe<. 

11016% 

31.2193 

120021 

31.0287 

l%3001    01.0931 

1%0061 

01.0287 

1%011 7 

01  .16<t  ? 

110165 

31.1%'»6 

120022 

01.3932 

1%0032    01.1668 

1%0062 

01.1235 

1%0118 

01  .333% 

110166 

31.2370 

.  12002% 

03.8392 

1%0333    00.9390 

1%0063 

01.  1%63 

1%0119 

01.%380 

llOlbb 

01.1665 

130001 

01.0392 

1%000%    01.0333 

l%006% 

01.1200 

1%0120 

01.0679 

NJTE:  CAS£ 

IIX  ISJtXEj 

Oa  NOT  INCLUDE  OlSCHAKSES 

FR3M  i>3S-EXdMPT  U-JITS. 

:  CASE 

"ilX  iriOEXES 

INCLUDE  CASES  RECEIVED  I  J 

HCFA  CtNTRAL  OFFICE  iHieOJCH  FEB 

.,  1937. 

TABLE  3C  HOSPITAL  CASE  MIX  INDEXES  FOR  DISCHARGES   OCCURRING  IN  FEDERAL  FISCAL  YEAR  1986 
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PROVIDE 

140I2^ 

M0123 

140124 

M0125 

1*0126 

M0127 

M0128 

140129 

140130 

140131 

140132 

140133 

140134 

140135 

140136 

140137 

140138 

140139 

140140 

140141 

140142 

140143 

140144 

140145 

1 4 J146 

140147 

140148 

140150 

140151 

140152 

140153 

140154 

140155 

143156 

1*0157 

i'»ai')ti 

1  4  0  1  S  9 
140160 
140161 
140162 
140163 
140164 
140165 
140l6f) 
140167 
140168 
1401 70 
140171 
140172 


CASE  HIX 
01.3543 
01.2109 
31.1268 
01.0129 
01.33'15 
01.3279 
31.1630 
01.0506 
31.0304 
31.1131 
31.101 7 
01.3092 
31.1 747 
31.1311 
31.0942 
30.9860 
01.3624 
31.0012 
30.9946 
31.3732 
00.9444 
31.3909 
31.1318 
01.3185 
01.0546 
00.9366 
31.0292 
31.3153 
31.2334 
31.0327 
31.3160 
J1.366d 
01. 1371 
3344 
1906 
3303 
1320 
0986 
01. 1318 
01.0206 
31.1460 
00.9507 
31. 1214 
00.9312 
31.1324 
01.0373 
31.3203 
01.0698 
30.9528 
01.2570 


01 

or 

31, 
01, 
Jl. 


PROVIDEI 

140173 

140174 

140176 

140177 

140178 

140179 

140160 

140181 

140182 

140164 

140185 

140166 

140187 

140188 

140189 

140190 

140191 

140192 

140193 

140193 

140197 

140199 

140200 

140202 

140203 

140204 

140205 

1402C6 

140207 

140208 

140209 

140210 

140211 

140212 

140213 

140215 

140216 

140217 

140218 

140219 

140220 

140223 

140224 

140226 

1402?8 

140^^9 

140230 

140231 

140232 

140233 


(  CASE  MIX 

01.0804 

01.1957 

01.1011 

01.0505 

00.9983 

01. 1873 

01.2678 

01.0797 

01.2002 

01.0619 

01.1858 

01.0750 

01.2031 

00.9472 

01.  1145 

01.0080 

31.1277 

31 .0807 

00.9873 

00.9873 

01.2023 

01.0510 

01.2095 

01.1345 

01.0225 

01.2036 

01.0364 

01.1137 

01.1230 

01.2586 

01.2485 

01.0477 

01.0841 

01.0112 

01.1069 

01.0834 

00.9163 

01.1577 

01.0342 

Ol.llOU 

01.0515 

01.2899 

01.  1911 

00.9529 

01 . 3420 

01.0743 

00.9940 

01. 1667 

01 .0248 

31 . 4366 


PRJVIDEI 

140234 

140235 

143236 

143239 

140240 

143241 

140242 

143243 

143245 

140246 

140247 

140248 

140249 

143250 

140251 

140252 

140253 

143253 

143261 

143271 

140273 

143275 

143275 

140283 

140281 

143285 

140236 

140233 

140239 

140290 

140291 

143292 

140293 

140294 

140295 

140296 

140297 

140298 

150001 

150302 

150303 

153034 

150005 

150306 

150307 
150Q08 
150009 
150013 
150311 
153312 


CASE  MIX 
01.1104 
00.9767 
01.0229 
01.3392 
01.130& 
00.9067 
01.2033 
01.1029 
01.0379 
01.0544 
01.0331 
01.1096 
00.3426 
01.  1334 
01.  I43i 
01. 1865 
01.  1233 
01.2229 
01.0613 
00.9581 
01.02*4 
01.1053 
01.7979 
01.  1393 
01.3332 
01.3712 
01.1543 
01.2112 
01.1939 
01.1251 
01.1336 
1233 
0035 
0043 
0907 
00.8477 
01.1923 
01.1799 
01.1269 
01.2104 
01.3437 
01. I  772 
01.1246 
01.1612 
01.0839 
01.2743 
01.1214 
01.0421 
01.1243 
01.2730 


01, 
01, 
01. 
01. 


PROVIDEI 

150013 

150014 

150015 

150017 

150018 

150019 

150020 

150021 

150022 

150023 

150024 

150025 

150026 

150027 

150029 

150030 

150031 

150032 

150033 

150034 

150035 

150036 

150037 

150038 

150039 

150042 

150043 

150044 

150045 

150046 

150047 

153043 

150049 

150050 

150051 

150052 

150053 

150054 

150056 

150057 

150058 

150059 

150060 

150061 

150062 

150063 

130064 

150065 

150066 

150067 


CASE  MIX 
01.0454 
01.1934 
01.1344 
01.4657 
01.1634 
01.1396 
01.0728 
01.3963 
01.0867 
01.1883 
01.1177 
01.2332 
01.1697 
01.0904 
01.1282 
01.1327 
00.9341 
01.6231 
01.2926 
01.1133 
01.1344 
01.0250 
1472 
1563 
0459 
CI. 1452 
01.1136 
01.1352 
01.0380 
01.2262 
01.3192 
01.1519 
01.0493 
01. I  309 
01.1577 
00.9343 
01.0169 
00.9962 
01.3S45 
00.961 7 
01.3176 
01.0333 
01.1 J51 
1022 
0325 
1226 
0733 
1262 
0944 


01, 
01. 
01. 


CI 
01 
01 
01 
01 
01 


01.0454 


PROVIDE 

150069 

150070 

150071 

150072 

150073 

150074 

150075 

150376 

150077 

150378 

150079 

150081 

150082 

150083 

150084 

150085 

150386 

150088 

150089 

150390 

150091 

150092 

150394 

150095 

150096 

150097 

150398 

150099 

150100 

150101 

150102 

150103 

150104 

150105 

150106 

150109 

150110 

150111 

150112 

15011 3 

1501  14 

15011'. 

150122 

150123 

150124 

150125 

150126 

150127 

150128 

150129 


CASE  MIX 
01.1264 
01.1160 
01.1627 
01.1592 
01.0642 
01.2819 
01.1743 
01.0341 
01.0909 
01.0322 
01.1085 
01.0413 
01.2836 
01.0537 
01.5149 
0  0.9377 
01.0891 
01.0913 
01.2128 
01.1762 
01.0874 
01.0181 
01.0717 
01.0597 
01.0216 
01.0586 
01.0516 
01.0679 
01.2992 
01.0431 
01.0304 
01.0122 
01.0618 
01.1024 
01.0302 
01  .1929 
00.9121 
01.0192 
1534 
1119 
0209 
1640 
054  J 
0724 
1327 
1  383 
01.6537 
01.0770 
01.1297 
01.0870 


01 

01, 

01, 

01, 

01, 

01. 

01, 

01. 


90 


"I 


< 

en 

2 

o 


c 

CO 

Q. 
C 
<< 

3 

re 


NOTE: 
t 


CASL 
CASt 


1U 


INDEXES 
MDEXES 


30  NOT  INCLUDE  DISCHARGES  FROM  P^S-EXEMPT  UMITS. 

INCLUDE  CASES  RECEIVED  I,M  HCFA  CENTRAL  JFf^lCt  THROJGH  FEB.,  1937. 


o 
■a 

c 

cc 


re 
ce 
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{S 


PRUVIOER 

1501)0 

19J132 

1)0133 

190134 

IS0H> 

150136 

160001 

160002 

160003 

160004 

16000S 

160007 

160008 

160009 

160012 

160013 

160014 

160016 

160018 

160020 

160021 

160023 

160024 

160025 

160026 

160U27 

160028 

160029 

160030 

160031 

160032 

160033 

1600  34 

160035 

160036 

160037 

1600  38 

160039 

1600*0 

1600*1 

1600*3 

1600*4 

1600*5 

1600*6 

1 600*7 

1 600*B 

1600*^ 

1  600^ J 

1600*>1 

160052 


01. 
01. 
OJ. 
00. 
01. 
31. 
01. 


CAS£  HIX 
01.1451 
01.2628 
1*37 
1661 
,B*7d 
,9962 
,l-»20 
,  19^3 
,0765 
31.1239 
01. 1*07 
01.0754 
01.1272 
01.1 705 
01.0916 
31.2138 
Ol.OtUl 
01.22*5 
01.0719 
01.0535 
01.1000 
01.0994 
01.1*12 
0l.4dlO 
01.  lldO 
01.1221 
01. 1008 
01.2223 
31.213* 
01 .0769 
01.3317 
01.2219 
01.0482 
31.0769 
01.1267 
01.1212 
01.1372 
31.3612 
01.1726 
01.0312 
01.0411 
01.2424 
01.3685 
01.061'> 
01.2521 
01.1004 
,3301 
0582 
,  37*6 
,0723 


01, 
01. 

Jl  , 
}{  , 


PROVIDER 

160053 

160054 

160055 

160056 

160057 

160058 

160059 

160060 

160061 

160062 

160063 

160064 

160065 

160066 

160067 

160068 

160069 

160070 

160071 

160072 

160073 

160074 

160075 

160076 

160077 

160079 

160080 

160081 

160082 

160083 

160085 

160066 

160089 

160089 

160090 

160091 

160092 

160093 

16009* 

160095 

160097 

160098 

160099 

160101 

1601U2 

160103 

16010* 

160106 

160107 

160108 


CASE  MIX 

01.1480 

01.0816 

01.0664 

01.0082 

01.16S7 

01.4173 

01.U66 

01,0786 

01.0093 

01,0531 

J1.0949 

01,2002 

01.  1334 

01.0730 

01.  1344 

01.  1022 

01.3035 

01.0192 

01.1318 

01.1164 

00.9227 

00.9924 

01.0124 

01.0029 

01.0*08 

01.2312 

01.  1126 

01.1224 

01.4*34 

01.432* 

01.19*7 

01.0206 

01.0728 

01.  1728 

01.0351 

01.1313 

01.0606 

00.9497 

01. 1081 

01.02*7 

01.  1106 

01.1223 

01  .0937 

01.1209 

01.2579 

03.9273 

01.0257 

01.  13*7 

01.111* 

01.1773 


PROVIDEK 

160109 

163113 

160111 

160112 

160113 

16011* 

160115 

160U6 

160117 

160U3 

160119 

163120 

160122 

160123 

16012* 

163126 

160129 

160130 

160131 

160132 

160133 

16313* 

160135 

160135 

16013^ 

1601*0 

1601*1 

1631*2 

16J143 

1531*5 

1631*6 

1631*7 

160151 

150152 

160153 

170001 

170002 

170003 

1 70304 

170005 

170006 

170007 

170338 

1  70009 

170013 

170311 

170312 

1  70313 

17031* 

170015 


CASE  IIX 
01.0990 
01.32*7 
0l,15:>i 
01.2131 
01.0525 
01.0*33 
01.0691 
01,1197 
01,2933 
0l,09o8 
00.9511 
00.9142 
01.3650 
00.9963 
01.1873 
01.  1013 
01.030* 
01.11*7 
01.1165 
01.0527 
01.1187 
00.9392 
00.9939 
01.0327 
01.0069 
01.0329 
01.0*05 
01.1031 
01.1070 
01.0815 
01.2132 
01.22J9 
01.14*1 
01.0*90 
163J 
13J1 
,1622 
,09*6 
01.0707 
00.9273 
01.  1233 
01.  1559 
00.9669 
01.0956 
,0516 
,  1225 
,31*9 
01,  152!) 
01.0631 
01.0*S7 


01, 
01, 
01, 

01, 


01. 
01, 
01. 


PROVIDER 

170016 

170017 

170018 

170019 

170020 

170321 

170022 

170023 

170024 

170025 

170026 

170027 

170030 

170031 

170032 

170033 

170034 

170035 

170036 

170037 

170038 

170039 

1700*0 

1700*1 

170043 

1700** 

1700*5 

1700*6 

1700*9 

170050 

170051 

170052 

170053 

17005* 

170055 

170056 

170057 

170058 

170060 

1  70061 

1703')? 

1  700t>3 

1  7006* 

1  70066 

1  70067 

1  ZOO'jS 

1 70069 

170070 

170072 

170073 


CASE  MIX 

01,4458 

01.0977 

01.0575 

01.2075 

01,1610 

00,9*98 

01.1318 

01,2417 

01,0375 

01,0795 

01,0106 

01,0373 

01,0139 

01,0230 

01,0759 

01,1027 

00.9572 

00.9567 

00.9756 

01.1090 

01.0001 

01.0795 

01.30  76 

01.0036 

01.1573 

00.9825 

01.0292 

00.9922 

01.1641 

00.9566 

00.9985 

01.0113 

00.9724 

00.99*S 

00.9177 

01.0007 

00.9387 

01.0260 

00.9375 

01.0703 

00.9590 

00.9516 

00.9557 

00.9*56 

01.0713 

01. O^bl 

01.0598 

00.9391 

00.93*2 

01.1380 


PROVIDER 

170074 

170075 

170076 

170377 

170079 

170380 

170081 

170082 

17006* 

170085 

170086 

170387 

I  70068 

1  70089 

170090 

170092 

170393 

1 7009* 

1 70095 

170397 

170098 

170099 

I  70100 

170101 

1  70102 

170103 

17010* 

170105 

170106 

170108 

170109 

1701 10 

170112 

173113 

170114 

1  70115 

170116 

17011 7 

170119 

1  70120 

1  70121 

170122 

170123 

17012* 

170125 

170126 

170128 

1  70130 

170131 

170133 


CASE  MIX 
01,1042 
00.9059 
01.1100 

00.9716 
00.9020 
00.9630 
01.0853 
00.9512 
00.9952 
G1.0103 

0  1.* 628 
01.20*9 
01.0050 
01.0095 
01.08*6 
01.070* 
00.9620 
00.8942 

01  .0661 
00.9993 
01.0153 
01.0825 
00.8971 
01.03** 
01.0270 
01.1872 
01.2611 
01.0020 
01.0149 
00.9361 
01.0270 
00.9*87 
01.0003 
01.0677 
01.02  79 
01.0127 
01.1378 
01.0387 
00.9407 
01.1089 
00.8922 
01.6072 
01.3110 
00.9*21 
00.9*56 . 
00.9317 
00.9661 
01.0597 
01.1815 
01.2131 


a 

a. 
a 


< 

w 

to 

2 

o 


a. 

3 

re 
ai 
O. 
P 


c 
3 

Ctl 


c 
■a 
o 

CO 

re 
a. 

PC 

c_ 

CO 


NOTE: 


CASt 
CASt 


•<  1  X 


p9S-EXtMPT    JUTS. 


INDEXES    00    NOT    INCLUDE^^ISCHARGES    FROM 

INDEXES    INCLUDE    CASESHttC^I  VED    M    HCFA    CENTRAL    OFFICE    THROJCH 


FEB. 
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TABLE    3C    HUSPITAL    CASE    >4 1 X 


PRJVIOEi< 

17013<» 

170137 

170138 

170139 

1701*0 

170M«> 

1701*3 

170U* 

170145 

170Ub 

1701*7 

1701*8 

1701S0 

170151 

170152 

170159 

170160 

17016* 

17016b 

170168 

170170 

1 70171 

170172 

170173 

1 701 7* 

17J175 

1701 7b 

17017b 

180001 

180002 

18000* 

180005 

180006 

180007 

180009 

180010 

180011 

180012 

180013 

18001* 

180015 

18001b 

180017 

180018 

180019 

180020 

180021 

180023 

18002* 

lo0025 


CASE    HIX 

00.9879 

31.1537 

01.1*92 

01.0183 

30.9918 

01.1185 

01.1*8^ 

01.2959 

01.0481 

01.2558 

01.1171 

01.1656 

01.099* 

00.9890 

00.90*3 

00.9932 

00.9161 

01.1*90 

01.0221 

00.  )812 

01.1737 

31.0902 

00.9800 

03.9079 

00.9*25 

01.0991 

01.2131 

30.9707 

31.13^3 

31.0315 

J1.33*b 

31.0328 

03.9*39 

01. 1569 

01.0978 

01.*62b 

00.99'»2 

01.11/1 

01.1293 

31.4177 

01.0356 

01.1236 

01.1397 

01.1030 

01.0927 

30.9626 

00.9t>76 

00.9007 

00.9953 

31.0330 


INDEXES 

FJR    DISCHARGES   OCCURRING  IN  FEDERAL 

FISCAL 

YEAR  1986 

PROVIOEK 

CASe  MIX 

PKUVIUEK 

CASE  MIX 

PROVIDER  CASE  MIX 

180026 

01.0209 

180093 

01.2176 

190019 

01.2921 

1B002  7 

01.01*6 

18009* 

00.969* 

190020 

01.0*83 

180028 

00.9270 

110395 

01.0573 

190023 

00.9277 

180029 

01.063* 

180099 

00.9*52 

190025 

01.0676 

180030 

00.97*B 

laoioo 

01.1355 

190026 

01.1722 

180031 

01.01  76 

130101 

01.0981 

19002  7 

01.20*2 

180032 

00.9037 

180102 

01.1715 

190029 

01.1268 

180033 

00.970* 

H0103 

01.3537 

190033 

00.9232 

18003* 

00.9500 

18010* 

01.2561 

19003* 

01.1030 

180035 

01.17*2 

180105 

00.8971 

190035 

01.2*38 

180036 

01.01*7 

180106 

00.3963 

190036 

01.396* 

180037 

01.1650 

130108 

00.8795 

190037 

00.9189 

180038 

01.1338 

13011* 

00.9733 

190039 

01.2387 

1800*0 

Ol.*352 

180115 

00.952* 

1900*0 

01.2121 

1800*1 

00.98*7 

180115 

01.1039 

1900*1 

01.2952 

1800*2 

01.027* 

183117 

00.9325 

1900*3 

01.0336 

1800*3 

01.0163 

180m 

00.9912 

1900** 

01.0371 

1800** 

00.9825 

130123 

00.9*55 

1900*5 

CI. 0951 

1800*5 

01.1159 

U0121 

01.0*13 

1900*6 

01.2725 

1800*6 

01.0111 

133122 

00.8963 

1900*7 

01.0063 

1800*7 

01.0J63 

180123 

01.1633 

1900*8 

01.02*8 

1803*8 

01.1275 

18012* 

01.  163« 

1900*9 

00.957* 

1800*9 

01.031* 

183125 

00.9133 

190050 

00.93*3 

180050 

31.0577 

130126 

00.9593 

190053 

01.093* 

16005  1 

01.1267 

133127 

01.0335 

19005* 

01. 167* 

180053 

00.9952 

18012-1 

01.0**3 

190058 

00.9783 

18005* 

01 .0802 

IdOUV 

00. 7731 

190059 

01.0602 

180055 

01,0*35 

133133 

01.1722 

190060 

01.1*33 

180056 

01.0666 

183132 

01.0623 

19006* 

01.2231 

180058 

00.882P. 

18J133 

01.1601 

190065 

01.232* 

180059 

00.932* 

13013* 

01.3352 

190067 

01.0166 

180060 

03.9*7* 

13313i 

01.1329 

190071 

00.9921 

180062 

00.9307 

180137 

01.2  35* 

190073 

00.8999 

180063 

00.9506 

190001 

00.9653 

190075 

01. 117* 

18006* 

01.0111 

190002 

01.3695 

190077 

01.0032 

180065 

00.97"J1 

190031 

01.09*1 

190073 

01.0073 

180066 

00.986"^ 

19030* 

01.1*37 

190079 

01.0701 

130067 

31.3913 

H03U5 

01.1*24 

190031 

00.9*50 

180069 

00.97-13 

190006 

01.03/7 

190083 

00.9523 

180070 

00.9623 

190007 

01.3135 

190036 

01.1099 

180072 

01.05*3 

190008 

01.26*^ 

190088 

01.0091 

180075 

00.9<.lo 

190009 

01. 105  J 

190089 

01.0*03 

180078 

03.9675 

190013 

01.017* 

190090 

01.0523 

180079 

00.9958 

190011 

01.0*35 

190092 

01.1038 

leoobo 

01.0*56 

190012 

00.939^ 

190095 

00.9375 

180091 

01.1333 

190313 

01.0937 

190098 

01.2357 

180085 

01.155H 

19331* 

01.3037 

190099 

01.0*29 

180087 

01.0081 

190015 

01.0733 

190101 

00.9838 

180088 

01.26*1 

190017 

01.0313 

190102 

01.2521 

180092 

01.0*36 

190313 

01.0639 

190103 

00.8289 

note:     CASE    ilX     INJEXES    JO    NOT     INCLUDE    DISCHARGES    F«3M    P'S-EXt:M»>r    JUTS. 

:    CASE    ilX    I^OEALi    INCLUDE    CASES    DECEIVED    IN    HCFA    CtNTKAL    OFFICE     TH^UJGH    FEB.,    1937. 
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PROVIDER 

CASE  MIX 

190106 

00.9939 

190109 

01  .0779 

190110 

00.9812 

1901 1  1 

01.2961 

T" 

1901  12 

01.1852 

s 

1901  I  3 

01.0903 

1901 1* 

00.8830 

1901 15 

01.1990 

190116 

01.07*'. 

190117 

00.9983 

oc_ 

190118 

01.0185 

ft 

190119 

00.9636 

"1 

190120 

00.9552 

--^ 

190122 

01.1563 

< 

19012* 

01.2030 

c_ 

190125 

01  .1952 

ZJl 

19012  7 

0  1.06*7 

NJ 

190128 

00.98*9 

Z 

190130 

00.9363 

c 

190131 

01.0220 

1— k 

190132 

01  .027* 

t-ii 

190133 

01.1067 

. 

19013* 

00.89*3 

§ 

190135 

31.2929 

190136 

00.9580 

190137 

00.993* 

3 

190133 

00.6755 

190139 

01.0288 

1901<»0 

30.98*7 

<< 

1901*1 

01.0069 

c 

1901*2 

00.9822 

3 

1901** 

01.0605 

ft 

1901*5 

01.0191 

p 

1901*6 

01.3506 

^ 

1901*7 

00.9987 

£ 

1901*8 

00.9100 

vj 

1901*9 

00.9833 

— 

190151 

01.0638 

X 

190152 

01.0975 

■1 

c 

190155 

00.9808 

c 

190156 

00.930* 

190157 

00.943* 

C 

190158 

01.0922 

X 

190160 

01.00^3 

c_ 

190161 

01  .0*96 

« 

190162 

01  .078* 

190163 

00.9702 

19016* 

01.0581 

190165 

01.05** 

190166 

00.9071 

«0 

TABLE  3C  HOSPITAL  CASL 

MIX  INDEXES 

FUR  DISCHARGES   OCCURRING  IN  FEDERAL  FISCAL 

YEAR  1986 
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PRJVIDER  CASE  MIX 

PkOVIOER 

CASE  MIX 

psaviDER 

CASE  «1IX 

PROVIDER  CASE  MIX 

PROVIDER  CASE  MIX 

o 

190167 

31.0227 

200020 

01.0505 

210023 

01.16*1 

220020 

01.1*19 

220081 

01.0305 

190169 

03.8773 

200021 

01.  1171 

21002* 

01.1937 

220021 

01.1311 

220082 

01.15** 

1901 70 

01.027* 

200023 

00.9873 

210325 

01.090* 

220022 

01.0358 

220083 

01.167*     ! 

1901 73 

31.16*3 

20002* 

01.  1907 

210026 

01.1555 

220023 

01.1828 

22008* 

01.1192 

•n 

190175 

31.1232 

200025 

01. 1255 

210027 

01.1623 

22002* 

01.1921 

220086 

01.*669 

190176 

01.3*:13 

200026 

01.0329 

210023 

01.0503 

220025 

01.1150 

220087 

00.88*6     \ 

1901 77 

01.0378 

200027 

01.0811 

21002> 

01.2525 

220026 

01.2552 

220088 

01.*155 

£. 

190178 

00.973* 

200028 

01.0128 

210033 

01.03*3 

220028 

01.1970 

220089 

01.2162 

pa 

190179 

01.0388 

200031 

01.1*60 

210031 

01.513* 

220029 

01.1067 

220090 

01.1*60 

ee 

at* 

i90iao 

31.3*77 

200032 

01.2073 

210032 

01.0623 

220030 

01.0527 

220092 

01.16** 

190182 

33.9667 

200033 

01.3202 

210333 

01.1562 

220031 

01.*305 

22009* 

01.12*2 

(S 

190183 

01.1289 

20003* 

01.1263 

21033* 

01.106* 

220033 

01.1612 

220095 

01.1220     i 

"1 

19018'k 

00.9523 

200037 

01.1309 

210035 

01.1196 

22003* 

01.1081 

220097 

01.0071 

■ — 

190185 

01.0988 

200038 

01.056? 

210336 

01.1927 

220035 

01.11** 

220098 

01.12  7  3 

< 

-^ 

190186 

00.9290 

200039 

01.2308 

210337 

01.1*63 

220036 

01.3319 

220099 

01.0765 

G 

190187 

31.387* 

2000*0 

01.0716 

210033 

01.169* 

220038 

01.0936 

220100 

01.23*1 

Ol 

190188 

00.92*3 

2000*1 

01.0*72 

210039 

01.08t>5 

2200*0 

01.21*1 

220101 

01.1705 

NJ 

190189 

31.13H9 

2000*3 

00.9233 

2103*3 

01.193* 

2200*1 

01.1597 

220102 

00.8**6 

z 

190190 

00.9*02 

2000** 

01.0987 

2100*1 

01.1*33    ' 

llO^ii^Z 

01.1171 

22010* 

01.1169 

p 

190191 

31.1*32 

2000*7 

01.0819 

2103*2 

01.1636 

2200*5 

01.1*81 

220105 

01.0890 

190193 

31.1556 

2000*9 

00.9608 

2133>3 

01.0936 

2200*6 

01.2576 

220106 

01.1088 

*-k 

19019* 

31.3326 

200050 

01.1120 

2100** 

01.1633 

2200*3 

01.1368 

220107 

01.03*1 

■ — 

190195 

30.96*1 

200051 

00.9682 

2100*5 

01.0252 

2200*9 

01.1131 

220108 

01.1069 

190196 

03.9751 

200052 

01.0075 

2133*5 

01.0226 

220050 

01.0155 

220110 

01.7326 

190197 

31.191* 

200055 

01.0370 

2133*7 

01.3373 

220051 

01.19*3 

220111 

01.1*12 

Q. 

3 

re 

190198 

31.0713 

200056 

00.5558 

2103*3 

01.  1337 

220052 

01. 1698 

22011* 

01.0909 

190199 

31.3367 

200058 

03.87*0 

2103*9 

01.1775 

220053 

01.1523 

220115 

01.18*7 

a. 

190200 

01.3*83 

200062 

01.0292 

210053 

01.0351    ^ 

220055 

01.133* 

220116 

01.5872 

fi: 

190201 

33.76^1 

200063 

01.2288 

210351 

01.1315 

220057 

01.1*50 

220117 

01.0591 

190202 

31.1828 

200066 

01.1005 

21335* 

01.  1223 

220353 

01.0693 

220118 

01.69*0 

"c" 

190203 

31.2231 

210001 

01.2*32 

210355 

01.1521 

220060 

01.1311 

220119 

01.1891 

3 

19020* 

01.1635 

210002 

01.*210 

21005S 

01.29*0 

220061 

01.1192 

220120 

01.021* 

i-> 

190205 

01. 110* 

210003 

01.1560 

210357 

01.2219 

220062 

00. 7251 

220121 

01.0*63 

P 

190206 

3l.**27 

21000* 

01.1986 

210053 

01.5956 

220063 

01.1263 

220123 

01.0219      1 

190207 

01.0915 

210005 

01.22*8 

210059 

01.0951 

22006* 

01.1538 

220126 

01.232* 

09 

200001 

01.2589 

210006 

01.0668 

223001 

01.1*5* 

220065 

01.1*56 

220128 

01.089* 

200002 

31.3*83 

210007 

01.*U3* 

220002 

01.2955 

220066 

01.206* 

220129 

01.1351 

' 

200003 

31.3253 

210008 

01.1630 

220333 

01.0213 

220067 

01.1922 

220131 

01.0719 

7 

200005 

00.9819 

210039 

01.3329 

22033* 

01.  1*7^ 

220068 

00.8327 

220133 

00.8870 

o 

200006 

31.0152 

210010 

01. 125* 

220035 

01.0332 

220069 

00.93** 

220135 

01.1390 

o 

200007 

33.98U8 

210011 

01.2*65 

220006 

01.1571 

220070 

01.15*1 

220153 

00.99*5 

CD 

200008 

31.20*1 

210012 

01.1753 

220008 

01.1*U 

220071 

01.53*7 

22015* 

01.0**9 

a. 

200009 

31.53*0 

210013 

01.1879 

Zl^'^ii 

01.1213 

220372 

01.03*2 

220156 

01.1659 

c 

200012 

31.1351 

210015 

01.1769 

223310 

01.1039 

220073 

01.157* 

220163 

01.7091 

re 

200013 

31. 1200 

210016 

01.*07C 

220311 

01.1652 

22007* 

01.0980 

220171 

01.3332 

CO 

200015 

31.212* 

210017 

01.0885 

220012 

01.2176 

220075 

00.6808 

230001 

01.0713 

200016 

31.0686 

210018 

01.2075 

220015 

01.165? 

220076 

01.1*96 

230002 

01.1325 

200017 

31.1511 

210019 

01.29*5 

223315 

01.1*91 

220077 

01.3311 

230003 

01.1063 

200018 

31.1318 

210021 

01.1936 

220017 

01.2096 

220079 

01.0635 

23000* 

01.3910 

200019 

31.1  7h5 

210022 

01.2092 

223019 

01.  1266 

220080 

01.  1309 

230005 

01.11*1 

NQTt:  CASt 
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PKUVIOfeK  CAS;  IK 

PRDVIOER 

CASL  ^IX 

P?3VIDEK 

CAS5  1IX 

P'<DVIDE« 

CASE  MIX 

PROVIDER 

CASE  MIX 

230006 

31.1008 

230075 

01.12*6 

233135 

01.1125 

230201 

00.9518 

2*0007 

01.0898 

230007 

01. J**6 

230076 

01.2337 

233137 

01.0232 

230203 

00.8228 

2*0008 

01.0307 

2300JU 

01.2103 

230077 

01.52*6 

230139 

00.9*39 

23020* 

01.2258 

2*0009 

01.0330 

230011 

01.1130 

230078 

01.0375 

2301*3 

01.0763 

230205 

01.1295 

2*0010 

01  .799* 

-n 

230012 

01.1531 

230080 

01.1*20 

2331*1 

01.239J 

230207 

01.0707 

2*0011 

01.0288 

E- 

230013 

01.1513 

230081 

31.0586 

2301*2 

01.090J 

230208 

01.1953 

2*0013 

01.1911 

2300U 

00.9930 

230082 

01.0655 

2331*3 

01.195'> 

230211 

00.952  7 

2*001* 

01.0596 

230015 

01.3912 

23008* 

01.1352 

2301** 

01.119  3 

230212 

01.0611 

2*0016 

01.2*1* 

X 

230017 

01.2510 

230085 

01.076* 

2301*5 

01.07*5 

230213 

00.9771 

2*0017 

01.2068 

230019 

01.2067 

230086 

01.02** 

2331*a 

01.12  )5 

233216 

01.17*0 

2*0019 

01.1501 

«. 
tt 

23002U 

01.21J3 

230087 

01.0379 

2331*7 

01.133* 

230217 

00.9973 

2*0019 

01.3*98 

« 

230021 

01.2626 

2  300fi9 

01.  153'» 

2301*9 

01.1095 

230219 

00.9291 

2*0020 

01.1*59 

"^ 

230022 

01.1311 

230090 

01.1399 

230153 

01.*509 

230221 

01.1621 

2*0021 

01.05*3 

~^ 

23002* 

01.3635 

230092 

01.16*3 

233151 

01.25*9 

230222 

01.1206 

2*0022 

01.0566 

< 

230027 

31.0**7 

230093 

01.  1*67 

230153 

01.096* 

230223 

01. 1978 

2*0023 

01.03*6 

C_ 

^ 

230029 

01.2003 

230095 

01.0551 

230l'>* 

01.0679 

23022* 

01.0616 

2*002* 

01.1*17 

tn 

230030 

01.1595 

2  30096 

01.1031 

233155 

00.9962 

230225 

01.0*31 

2*0325 

01.13*9 

N5 

230031 

01.2678 

230097 

01.1506 

233156 

01. *1  *5 

230227 

01.171* 

2*0326 

01.?839 

z 

230032 

Dl.*9o6 

230098 

01.11*2 

233157 

01.1969 

230228 

01.1975 

2*0327 

31.0*09 

p 

23003* 

31.0**9 

230099 

01.0835 

23015:1 

01.0896 

230230 

01.1930 

2*0328 

01.1229 

M* 

230035 

00.9913 

230100 

01.0907 

230159 

01.  12*7 

230231 

00.9938 

2*0029 

01.1037 

k-1 

230036 

0l.ld*2 

230101 

01.096* 

230161 

00.906) 

230232 

00.9702 

2*0030 

01.3310 

^^ 

230037 

3l.351t} 

230102 

01.19** 

230162 

00.9159 

230235 

00.9555 

2*0031 

00.9631 

? 

ct 

230038 

0l.*999 

230103 

01.0322 

230163 

00.9*39 

230236 

01.2392 

2*0033 

00.991* 

230039 

31.1579 

23010* 

01.2806 

230165 

01. 3819 

230237 

01.2)39 

2*0036 

01  .2809 

Q, 

2300*0 

01.  l2tJ* 

230105 

01.3397 

233167 

01.  Ill  9 

230238 

01.0762 

2*0037 

01.1603 

f3 

re 

2300*1 

31.3922 

'230106 

01.0681 

230169 

01.1537 

230239 

01.0537 

2*0338 

01.*289 

ee 

2300*2 

31.1259 

230107 

01.06*5 

23J171 

01.0679 

2302*1 

01.0*01 

2*00*0 

01  .1 327 

ST 

2300*3 

00.9*13 

230108 

31.1172 

230172 

01.12)9 

2302** 

01.17*5 

2*0D* 1 

01.1399 

*< 

2300*6 

31.501* 

230110 

01.1156 

2301 73 

01.0912 

2302"j3 

01.0350 

2*03*3 

31.1719 

"p" 

2300*7 

01.0990 

230111 

00.9629 

23017* 

01.1*99 

23025* 

01.1*68 

2*00** 

01.1619 

5 
ft 

230031 

00.9816 

230113 

03.8752 

233175 

00.9293 

230256 

01.0338 

2*00*5 

01.086-i 

I-* 

230053 

01.3061 

23011* 

00.9875 

233176 

01.0881 

230257 

01.0332 

2*00*6 

0  1.27*1     i 

P 

23005* 

:i.3325 

230115 

01.0295 

233177 

01.0659 

230258 

00.9755 

2*00*  7 

01.2719 

►- 

230055 

01.05d5 

2  30116 

00.9279 

233173 

01.0095 

230259 

00.9936 

2*03*8 

01.1283 

s 

230056 

00.9698 

230117 

01.6631 

230179 

01.0006 

23026* 

01.1216 

2*00*9 

01.*333 

V3 

230057 

31.0338 

230118 

01.1332 

230183 

01.0277 

230265 

01.  1906 

2*0030 

31 .0669 

"^ 

230056 

31.390/ 

230119 

01.1310 

233181 

01.0367 

230266 

01.0902 

2*0351 

01.0879 

•^ 

230059 

31.3122 

230120 

01.0315 

230183 

01.1268 

230269 

01.1351 

2*0052 

01.1997 

w 

230060 

01.1290 

230121 

01.0865 

23018* 

01.0866 

230270 

01.1<.2? 

2*0033 

31.3207 

230062 

31.39*3 

230122 

0l.20*C 

233186 

00.9803 

230273 

01.133-i 

2*0333 

31.2*3* 

230063 

01.1895 

230123 

00.8803 

230189 

01.086* 

230275 

00. 7395 

2*0336 

01.2309 

a. 

230065 

01.  176<; 

23012* 

01.0588 

230199 

00.9393 

230276 

00. 73*7 

2*033  7 

0  1.6??1 

X 

230066 

01.1578 

230125 

01.2593 

230190 

01.20*3 

230277 

01.1137 

2*0338 

00.9636 

~- 

230067 

30.9628 

230128 

01.2337 

230191 

00.90*2 

2*0001 

01.3**6 

2*0059 

01.0981 

ce 

230068 

31.197* 

230129 

01.5610 

230193 

01.13*9  - 

2*0002 

01.*22H 

2*0061 

01.393'^ 

230069 

31.0995 

230130 

01.3117 

23019* 

01.1510 

2*0003 

01.15*7 

2*006? 

01.1393 

2300  70 

31.1808 

230132 

01.1791 

230195 

01.1595 

2*000* 

01.33*  3 

2*0063 

01 .283* 

230071 

33. 7**^ 

230133 

01 .U83* 

230197 

01.0905 

2*0005 

00.9371 

2*006* 

01.1890 

230072 

31.1311 

23013* 

03.9917 

230199 

01.0523 

2*0036 

01.1191 

2*0065 

00.9371 

N9 

note:  case 

ilX  INDEXES 

03  NOT  INCLUDE  DISCHARGES 

F«3H  P^S 

-EXEMPT  UNITS. 

:  CASE 

1U  INOEXES 

INCLUDE  CASES  HECLIVED  IN 

HCFA  CENTRAL  OFFICE  THS3JGH  FEB 

..  1937. 

M 

lAbLE  3C  MJS»1TAL  CASt  HIX  INDEXES  FJK  DISCHARGES   JCCJRRINC  IN  FEDERAL  FISCAL  YEAR  1986 
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M 
IS 


PRJVIOE-< 

2^0066 

2<i0069 

240071 

2*0072 

2*0073 

2*007* 

2*0075 

2*0075 

2*0077 

2*007B 

2*00  79 

2*0080 

2*0081 

2*0062 

2*0083 

2*008* 

2*0085 

2*0086 

2*0087 

2*00  88 

2*0089 

2*0090 

2*0091 

2*0093 

2*009* 
2*0096 
2*0097 
2*0098 
2*0099 
2*0100 
2*0101 
2*0102 
2*0103 
2*010* 
2*0105 
2*01J6 
2*0107 
2*010b 
2*0109 
2*0110 
2*0111 
2*0112 
2*011* 
2*0115 
2*0116 
2*0117 
2*0116 
2*0119 
2*U121 


CASE  MU 

01.2090 

31.0696 

01.0671 

01.0129 

00.9895 

31. J5a7 

01.1*06 

01.1  do* 

01.0135 

31.3130 

01.3670 

01.2262 

01.2625 

01.192* 

01.2*73 

01.2106 

30.dV*7 

31.1068 

31.07<«0 

01.3352 

31.11dO 

31.0762 

30.9729 

01.2771 

01.255* 

31.10*3 

01.1*31 

00.9d50 

31.3352 

31.235d 

01.0872 

00.996* 

01.15d* 

01. Id02 

00.9810 

01.1  )60 

01.0659 

J1.03JO 

01.3303 

31.35*6 

31.0232 

31.052  3 

01.057* 

31.2*93 

00.95drJ 

31.0952 

00.9236 

33.93J3 

31 .1078 

31.31d7 


PROVIOEf 

2*0123 

2*012* 

2*0125 

2*0127 

2*0128 

2*0129 

2*0130 

2*0131 

2*0132 

2*0133 

2*013* 

2*0135 

2*0136 

2*0137 

2*0138 

2*0139 

2*01*0 

2*01*1 

2*01*2 

2*01*3 

2*01** 

2*01*5 

2*01*6 

2*01*8 

2*0150 

2*0152 

2*0153 

2*015* 

2*0155 

2*0156 

2*0157 

2*0153 

2*0160 

2*0161 

2*0162 

2*0163 

2*0165 

2*0166 

2*0167 

2*0169 

2*0170 

2*0171 

2*0172 

2*0173 

2*0175 

2*0176 

2*0177 

2*0179 

2*0160 

2*0183 


CASt  MIX 
01.0693 
01.062* 
03.98le 
01 .061C 
01.0735 
00.9903 
00.99*8 
01.23*0 
01.2353 
01.0876 
01.12*2 
03.9239 
01.1071 
01. 1100 
91.0589 
01.06*0 
0J.6dl2 
01.0*95 
01.2132 
00.9'^a7 
01.0*** 
00.9955 
01.067* 
00.9*93 
03.9*11 
31.0*67 
01.0182 
0322 
0117 
0222 
0253 
01.0569 
01.0750 
01.0280 
01.167G 
00.9890 
01.2593 
01.1165 
33.9839 
01.0309 
01.0821 
31 .0507 
01.033b 
01.03*3 
01.0019 
01.0567 
01 .0388 
01 .0106 
01 .0593 
01.0353 


01. 
01, 
01. 
01. 


P<3rfIDE» 

2*318* 

2*0187 

2*0192 

2*01  )i 

2*319* 

2*0195 

2*01 96 

2*3200 

2*3201 

2*0205 

2'«0207 

2*0203 

2*3213 

250301 

250002 

250303 

25030* 

250305 

253306 

250007 

250303 

250009 

250013 

250312 

25031* 

250315 

250015 

250017 

250313 

253319 

2'>002d 

253321 

25J323 

25332* 

250025 

250025 

250327 

250329 

253033 

250331 

250332 

250033 

25033* 

253035 

2-)0316 

250337 

253033 

2'»30*3 


CASE  HH 

01.0317 

01.13*5 

01.0531 

01.1290 

01.1336 

00.337* 

01.3973 

00.9933 

00.9255 

00.8910 

00. 9*55 

01.1696 

01.0055 

01.2355 

01.3231 

00.8135 

00.8332 

01.2306 

00.9160 

00.9375 

01.3505 

00.893* 

01.0850 

00.9*77 

00.9133 

00.9973 

00.9813 

03.8736 

00.9233 

00.9777 

01.0953 

00.9631 

00.9835 

00.9131 

00.9353 

00.9507 

00.83*6 

00.9613 

00.913* 

00.9220 

01.0379 

01.1091 

00.36*6 

01.1133 

00.91*5 

00.  >652 

00.915* 

OO.d93d 

00.9*77 

01.0533 


P'iaVlOEf 

2500*1 

2500*2 

2500*3 

2500** 

2500*5 

2500*6 

2500*7 

2500*8 

2500*9 

250050 

250051 

250057 

250058 

250059 

250060 

250061 

250062 

250063 

250065 

250066 

250067 

250063 

250069 

250071 

250072 

250073 

250075 

250076 

250077 

250078 

250079 

250381 

250082 

250083 

25033* 

250035 

250036 

250088 

250039 

250091 

250093 

25009* 

250095 

250096 

250097 

250398 

250099 

250100 

250101 

250132 


CASE  MIX 

01.0188 

01.0*52 

00.8603 

00.9589 

01.0007 

00.9822 

00.9270 

01.2859 

00.9038 

01.1690 

00.875* 

01.0138 

01.0883 

01.01*7 

00.8566 

01.0100 

01.0213 

00.8331 

00.9518 

00.9389 

01.1092 

00.8703 

01.0728 

00.9927 

01.0339 

00.8652 

00.96*0 

00.8369 

00.9180 

01.2279 

00.8728 

01.10*8 

01.1157 

00.860* 

01.0592 

00.9552 

00.9316 

01.015* 

00.9597 

00.9688 

01.0999 

01.0955 

00.979* 

01.0915 

01.0*27 

00.833* 

01.0310 

01.1756 

00.838B 

01.3228 


PROVIOEf 

25010* 

250105 

250107 

250109 

250110 

250111 

250112 

250113 

25011* 

250117 

250118 

250119 

250120 

250121 

250122 

250123 

25012* 

250125 

250126 

250127 

250128 

250129 

250131 

250132 

250133 

25013* 

250136 

250137 

250138 

250139 

2501*0 

260001 

260002 

260003 

26000* 

?60305 

250006 

260007 

260008 

260009 

260010 

250011 

250012 

260013 

26001* 

260315 

260016 

260317 

260018 

260019 


:  CASE  MIX 
00.9897 
00.9350 
00.9202 
00.9615 
00.9306 
00.892* 
00.9167 
00.9983 
00.8822 
00.9710 
01.03*3 
00.9021 
01.0516 
00.9918 
01.0176 
01.1167 
00.8882 
01.0796 
00.9853 
00.3983 
00.9531 
01.0006 
01.0*79 
00.9269 
00.8566 
01.035* 
00.825* 
00.8875 
01.0197 
00.9189 
00.8972 
01.3820 
01.1*17 
01.0119 
01.0183 
01.1305 
01.1685 
01.1195 
01.18*3 
01.1062 
01.1192 
01.1677 
00.9278 
01.0*85 
01.3*51 
01.0379 
01.17*7 
01.1872 
00.9875 
01.0692 


a 

s 


so 


1 


< 
C 


to 

2 

o 


3 

C 
K 
•< 


C 

re 


o 
■o 
o 

to 
a. 

50 

S" 

03 


NuFE:    CASl    ilX    INJtXES    J!J    NOT     INCLUDE    OISCHAkSES    F-iJM    P^S-EXEMPT    UNITS. 

:    CASE    MU    INDEXES    INCLUDE    CASES    KLCEIVLD    IN    HCF4    CENTRAL    JFFICE    THRJJCH    FEB.,     1987. 


?AUVlOf.<    CASE  MIX 

2b0020 

31 

•  Sib-} 

260021 

31 

.2217 

260022 

01 

.1  773 

260023 

01 

.1*82 

26002% 

01 

.0779 

260025 

01 

.1103 

260026 

01 

.3372 

260027 

01 

.2739 

260029 

01 

.0905 

260030 

31 

.0639 

260031 

31 

.*31d 

260032 

31 

.3860 

260033 

01 

.  1  ^69 

26003* 

31 

.03*9 

260035 

00 

.9708 

260036 

31 

.3628 

260037 

01 

.1*2* 

260039 

31 

.0'J70 

2600*0 

31 

.33*3 

2600*1 

00 

.98<i9 

2600*2 

31 

.0637 

2600** 

31 

.3890 

2600*5 

33 

.9953 

2600*7 

31 

,1*99 

2600*U 

31 

.1*68 

2600*9 

00 

.9133 

260050 

31 

.35*0 

260051 

31. 

105  3 

260052 

31. 

13*8 

260053 

31. 

O?**! 

26005* 

31. 

1  7** 

260055 

31. 

3*6* 

260056 

31. 

131* 

260057 

31. 

o<;3<» 

260058 

31. 

1919 

260059 

00. 

9935 

2600bl 

31. 

38<«0 

260062 

31. 

12*1 

260J63 

31. 

1261 

26006* 

31. 

15*5 

260065 

31. 

3123 

260066 

31. 

03*9 

260J67 

33. 

9*52 

26006d 

Jl. 

6*65 

260070 

31. 

0112 

260073 

30. 

9665 

26007* 

31. 

37** 

260077 

31. 

1  711 

26^078 

31. 

3687 

260079 

31. 

3566 

E:  C*St 

il< 

Ir^OEXE 

:  CASE 

iU 

iNJEXt 

PROVIDEi? 

260080 

260081 

2600H2 

260083 

260085 

260086 

260088 

260089 

260090 

260091 

260092 

260093 

26009* 

260095 

260096 

260097 

260100 

260102 

260103 

26010* 

260105 

260107 

260108 

260109 

260110 

260111 

260112 

260113 

260115 

260116 

260118 

260119 

260120 

260121 

260122 

260123 

260127 

260128 

260129 

260131 

260133 

26013* 

260137 

260138 

2601*1 

2601*2 

2601*3 

2601*6 

2601*7 

2601*8 


J3  NJT  INCLUDE 
INCLUDE  CASES 


F3R  DISCHARGE 

S   OCCURRING  IN  FEDERAL 

FISCAL  YEAR  1986 
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CASE  MIX 

PR3VI0ER 

CASE  MIX 

PROVIDER 

CASE  MIX 

PROVIDER  CASE  MIX 

01.0092 

263158 

01.1015 

270029 

00.9*39 

280015 

00.9680 

01.2838 

260159 

01.0373 

270030 

00.89*3 

280017 

01.0660 

01.  10<»6 

260163 

01.0617 

270031 

00.8905 

280018 

01.0109 

01.0617 

260162 

01.1<)*1 

270032 

01.0685 

280020 

01.23*0 

•tj 

01.1852 

253163 

01.1373 

270033 

00.9352 

280021 

01.2*65 

O. 

01.0661  ■ 

26315* 

01.0823 

270035 

00.97*3 

280022 

00.9712 

01.  1318 

260165 

01.073* 

270036 

01.0307 

280023 

01.1872 

■1 

01.08*5 

260166 

01.1232 

270039 

00.9306 

28002* 

00.9033 

90 

01.2036 

263171 

01.0028 

2700*0 

01.0808 

280025 

00.9559 

01.2857 

263172 

01.0373 

2700*1 

00.9605 

280026 

00.9595 

"S- 

01.0116 

203173 

01.  1621 

2700*2 

00.8031 

280028 

00.9608 

01.0893 

260175 

01.097,1 

2700*3 

00.8568 

280029 

01.2551 

•1 

01.0503 

260176 

01.2352 

2700** 

00.9771 

280030 

01  .398* 

■-- 

01. 160* 

260177 

01,19*6 

2700*6 

00.8722 

230031 

01.0568 

< 

01.2673 

2631 73 

01.2539 

2700*7 

00.9010 

280032 

01.1981 

o_ 

01.12*6 

260179 

01.3517 

2700*8 

01.0111 

230033 

01.01*3      i 

Ol 

01.1395 

2601a3 

01.3155 

2700*9 

01.3105 

28003* 

01.2097 

_tw 

01.0002 

263182 

01.0571 

270050 

00.9892 

280035 

01.0120 

2 

01.1927 

233183 

01.1900 

270051 

01.111* 

280337 

01.0652 

p 

31.3120 

263186 

01.0516 

270052 

00.895* 

280038 

01.1*19 

.-. 

01.6961 

26018H 

01.  H15 

270053 

00.95*6 

280039 

01.0586 

N-. 

01. 175b 

260199 

00.987* 

270055 

00.8815 

2800*0 

01.39*1 



01.*768 

260190 

01.1291 

270057 

01.1*66 

2900*1 

01.0175 

00.95*1 

260191 

01.1712 

270058 

01.0651 

2803*2 

01.0533 

01.291* 

250192 

00. 771* 

270059 

00.900* 

2800<.  3 

01.0175      1 

01.0335 

250193 

01.1*33 

270060 

00.9052 

2eoo*s 

01.07*6 

a" 

01.28*1 

260195 

01.0353 

270053 

00.9*77 

2800*6 

01.0592 

p 

01.0991 

260197 

01.0987 

270067 

00.9579 

2803*  7 

01.1*72 

s: 

00.9989 

273301 

00.3802 

270068 

00.9688 

2flOD*8 

01.0199 

"< 

01. 10*3 

273302 

01.053* 

270071 

00.8360 

2803*9 

01.0152 

c 

01. 1862 

270033 

01.1275 

270072 

00.856* 

280350 

01.0351 

3 
ft 

01.1**2 

27000* 

01.53*9 

270073 

01.1151 

280051 

00.96*1 

M-. 

01.  12M 

270305 

01.079* 

27007* 

00.8577 

280052 

01.0*90 

o 

00.9751 

270007 

00.9353 

270075 

00.93*5 

23005* 

01.0935 

l-k 

01.07*1 

270308 

00.8671 

270076 

00.89** 

280055 

01.0080 

CO 

01.01B2 

270339 

00.9393 

270079 

00.9*86 

280356 

01.1063 

vj 

01.0838 

273311 

01.0717 

270030 

01.05*1 

280057 

01.0*87 

■ 

00.9786 

270312 

01.2813 

270081 

00.9655 

280058 

01  .1*76 

01.1513 

270313 

01.1800 

270082 

00.9255 

280060 

01.2189 

O 
T3 
O 

01.2379 

27001* 

01.5589 

270393 

01.1293 

280061 

01.2050 

01 .0102 

270316 

00.9755 

280001 

01.0719 

280362 

01.0996 

CO 

n 

01.0308 

27331 7 

01.1*85 

2*10003 

01.5278 

280363 

01.0211 

a. 

01.17*6 

270318 

00.9970 

28000* 

01.0832 

28036* 

01.0551 

33 

01.6*09 

273019 

00.9279 

280035 

01.2198 

280065 

01.1661 

01.5723 

270321 

01.3091 

280009 

01.2077 

280066 

01.0375 

ce 

01.1375 

270323 

01.2328 

280010 

01.1819 

280368 

00.9769 

31.2287 

27302* 

01.0223 

280011 

01.0739 

2B0070 

01.0075 

00.8*90 

270326 

00.8782 

280012 

01.2223 

280371 

00.9863 

01.065* 

270327 

00.9885 

280013 

01.3516 

280073 

00.9968 

00.9688 

270323 

01.0202 

28001* 

00.9680 

28007* 

01.3757 

{;s 

DE  DISCHARGES 

fUJ'i    P^S 

-EXcflPr  USITS. 

S  RECEIVED  14 

HCFA  CENTRAL  JFFICE  FH^OJCH  FEB 

..  1987. 
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IS 


P'?JVIUfc-< 

260oTi 

ZHOOIb 

^600 7a 
280079 

zaooao 

2dOJ81 

^'iOJU^ 

ZeiQjtii 

^60084 

2*10087 
<f  (10088 
280089 
2t»0090 
280091 
280092 
280J93 
28009* 
2d0097 
280098 
280101 
280102 
28010J 
28010* 

2aoio;> 

280106 
280107 
2U0108 
280109 
280110 
28J111 
28011* 
28011^ 
280116 
280117 
280118 
280119 

28U123 
290001 
290002 

290D0S 
290006 
290007 
290008 
290009 
290010 
290011 


CASE     II < 
J1.1J67 

Jl.3->rJ6 

01.  I  Hi 

01.01J7 

30.9*27 

00.98j9 

J1.2<»'j2 

3J. 92/1 

31.3672 

33.  97<«2 

31.1 762 

31.2 J78 

31. Jb^O 

33.9*J9 

03.98S9 

31.3J'JJ 

33.  >5->'^ 

33.8  )61 

31.32*0 

31.037* 

3U.95'>7 

31.33Ji 

33.946* 

31.0092 

33.9775 

3 1 .  1  *  >  1 

31.3176 

33.9S^7 

31.05'>2 

03.97<5 

31.0631 

3l.39t0 

31.3237 

31.1212 

30.9J59 

31.3^59 

31.33(t2 

33.3333 

30. 7336 

33.6*1 7 

31. 333* 

33.9*/3 

31.31*3 

31.1*92 

33.98:»8 

31.3M1 

31.1678 

31.29*3 

31.3353 

31.3150 


P«3VI0fc.< 

290012 

290013 

29001* 

29001S 

290316 

290018 

290019 

290021) 

290021 

290022 

29002  7 

290028 

290029 

290031 

290032 

290033 

29003* 

300001 

300002 

10C003 

300005 

300006 

300007 

3000C8 

300009 

300010 

300011 

300012 

300013 

JOOOl* 

300015 

300016 

30001 7 

300018 

300019 

300020 

30002  1 

300022 

300023 

30C02* 

300028 

300029 

J00032 

300033 

30003* 

310001 

310002 

310003 

310005 

310006 


01. 
01. 
00. 


CASE  "IIX 
01.2*79 
033O 
038* 
917C 
31.0762 
00.8930 
01.  158* 
33.9136 
0l.*J88 
01.**11 
00.0592 
01.022/ 
03.826* 
01.2329 
01.2*11 
Ol.OalJ 
03.8'Jb* 
01.17ri*< 
01.0795 
Ol.*8'97 
31.  191-* 
01.063'. 
31.0837 
01.082S 
01.09*0 
J 1.  1130 
1*13 
15/5 
01  .06Sh 
3l.l6ri5 
01.09** 
31.0207 
31.231  / 
01.  170* 
01.08** 
01.  1179 
01.0703 
01.0350 
01. 11  )5 
31. 1 79H 
0977 
1603 
967/ 
0260 
31.2223 
01.3657 
6813 
1171 
13*2 
12  17 


01, 
01 


01. 
31. 
30. 

01. 


P-<JVIO£-< 

313308 

310009 

310013 

310311 

310312 

313013 

31331* 

310J15 

3I331'j 

313317 

310318 

310319 

310323 

313321 

iloo^^ 

31032* 

313325 

310325 

313027 

310028 

313329 

3133)1 

310032 

310333 

31033* 

310336 

31333/ 

310338 

310339 

il'ddH:) 

3133*1 

3133*2 

3103*3 

3103** 

3103*5 

3133*/ 

3103*3 

3103*9 

310353 

313351 

313352 

313353 

31035* 

31035'j 

31335/ 

3103D8 

310359 

310363 

313361 

310362 


CASE  1IX 
01.18)3 
01.1213 
01.  1/30 
01.187-3 
01.2321 
01.151/ 
01.2/91 
01.223* 
01.  1152 
01.1335 
01.  1198 
Ol.*9'3/ 
01.1 303 
01.  1*86 
01.1515 
01. 13** 
01.13/6 
01.1 J31 
01. 1632 
01.03*/ 
01.5526 
0^. 3  912 
01.3786 
01.0637 
1333 
1513 
1622 
*3C>9 
1883 
11/7 
1  71* 
111  / 
01. 1532 
01.16*3 
01.1533 
01.2*86 
01.1*33 
01.12<«3 
13)0 

1686 
U33 
2512 

2030 
01.2116 
01.02** 
00.8*16 
01.2126 
01.  1123 
00.9929 


01, 
01, 
01. 
01. 
01. 
01. 
01. 
01. 


01. 
01. 
01. 
01. 
01. 
01. 


f^lJVlOE*? 

31036  3 

31035* 

310067 

313368 

310069 

3100/3 

3100/1 

3103/2 

310373 

31007* 

3130/5 

3103/6 

3100/7 

310378 

310081 

310J83 

31038* 

310385 

310086 

310087 

310038 

310390 

310391 

310392 

310393 

31309* 

310096 

310105 

310108 

310110 

310111 

310112 

310113 

310115 

310116 

310113 

310119 

310120 

320031 

320032 

320003 

32003* 

320035 

320306 

320039 

320310 

32001  1 

320012 

320313 

32001* 


CASE    MIX 

01.1877 

01.16*2 

01.15*6 

01.1 300 

01.086* 

01.1992 

01.0920 

01.2033 

01.1682 

01.17*5 

01.1/2* 

01.1995 

01.3/8* 

01.  1128 

01.  1536 

01.1*22 

01.1/10 

01.155* 

01.1785 

01.1296 

01.1153 

01.1 73* 

01.1*32 

01.156* 

01.0*59 

01.082* 

01.3396 

01.0592 

01.  lT<»0 
01.151* 
01. I  755 
01.  1318 
01. 1 308 
01.118* 
01.1 907 
01.  1227 
01.1533 
01.0/89 
01.2802 
01.16// 
01.  1*16 
01.082* 
01.1729 
01.1239 
01.  19*0 
01.1732 
01.02*0 
01.01*1 
CI. 0072 
00.96/1 


PkOVIDER 

320016 

320017 

320018 

320019 

320021 

320022 

320323 

320030 

320031 

320032 

320333 

320035 

320037 

320038 

3200*6 

3200*8 

3200*9 

320351 

320053 

320056 

320357 

320058 

320059 

320060 

320061 

320362 

320363 

320065 

320066 

320067 

320368 

320359 

320070 

320071 

320373 

32337* 

320D75 

320376 

320077 

330001 

330002 

330003 

33000* 

330305 

330006 

330007 

330008 

330009 

330010 

330011 


CASE    MIX 

01.0167 

01.0898 

01.1196 

01.2393 

01.5293 

01.1838 

01.0166 

01.00*6 

00.9*15 

00.9980 

01.1596 

00.922* 

01.1275 

01.08*1 

01.069* 

01.0583 

01.05** 

01.05*1 

00.966* 

00.8768 

01.1226 

01.0070 

01.1091 

00.9382 

01.0756 

00.8829 

01.1130 

01.0928 

00.81** 

00.31 75 

01.1013 

01.0618 

01.061  I 

00.9589 

01.02*2 

0  1.17  5  3 

O0.*69* 

01.1093 

00.9319 

01.1311 

01.161* 

01.2051 

01.1056 

01.3811 

01.2095 

01.1269 

01.1119 

01.0237 

01.1017 

01.1267 


s 
3, 

X 

(9 


< 

Z 

o 


re 

D. 
3 
rti 
so 
D. 
tt 
'< 


re 

c 


c 
c 

33 

c_ 

et 


NJTE:    case    ilX    MUEAES    33    NOT     INCLUOE    OISCHARSES    ^■^'.3'^    P^b-EXEIPT    UNITS. 

:    CASE    MIX    INDEXES    INCLUDE' CASE  S    RECEIVED    IN    HCFA    CENTRAL    JFFICE    THOUGH    FEB.,    1937. 


lAbLfc     iC     HOSPITAL     CASL     ^IX     INOtXtS    fix     JISCHA^OfS 


P.^JVIDEk 

iiO')i2 

310013 

33001* 

330015 

33001b 

33001** 

3300<fO 

3  3002^ 

330023 

33002* 

330025 

330J27 

330026 

33002V 

330030 

330033 

3300  36 

330037 

33003B 

3  300  39 

3300*1 

330J*3 

3300** 

3300*5 

3300*6 

3300*7 

3300*a 

3300*9 

33005J 

330052 

330053 

330055 

33005O 

330057 

33005rt 

333059 

330j61 

330062 

33006* 

330065 

330066 

330067 

3J0072 

330073 

33007* 

330075 

330'J76 

3300  77 

3i00  7o 


01. 
01. 
Jl. 


CASE  MIA 
01.230* 
01  .'iUrii 
1573 
1232 
0^*2 
31.1113 
01.3)63 
31.03*1 
01.1*18 
Jl.*331 
33.9^76 
31.1352 
01.1312 
01.1 ilJ 
31.3  331 
01.1315 
31.12 J7 
01.3350 
31.0jU 
31.0*  >* 
31.3373 
3737 
1235 
15:11 
1*** 
1  <*0 
1217 
31.3977 
31.13** 
31.0*2) 
31.33o2 
31.3*'30 

31.1  ^•«3 
31.1771 
31.2t>22 
3l.l2ii 
31.3157 
31.1592 
Jd. 96H J 
31. 16t ri 
31.1133 
31.33** 
31.  1  »15 

01.2  jn 

31.3  923 
31.1116 
31.3721 
31.39^2 
31.33** 
01.22  $3 


31, 
31. 
31. 
31. 
31. 
31. 


PtJllVIOEK 

330079 

330080 

3300b2 

33008* 

330365 

330066 

330086 

330090 

330091 

330092 

33009* 

330095 

330U95 

330097 

330100 

330101 

330102 

330103 

3  30rj* 
33010O 

330137 

3  3C106 

330109 

330110 

3  33111 

3  3011* 

3  30 1 1  5 

330116 

330117 

33011H 

330119 

330120 

330121 

330122 

330125 

330126 

330127 

330126 

330132 

330133 

330135 

330136 

3301*0 

33ri*l 

3301*2 

33C;i** 

3  50l*.-H 

330150 

3301*^1 

330152 


31 
01 
01. 


31, 
31, 


01, 
31, 


C4St-  "!|X 
31.19*7 
31.0735 
01.133/ 
01.001 3 
31.2*0* 
31.1255 
15*u 
39  M 
1319 
01.0*30 
31  .15-39 
1127 
0216 
Ol.Oill 
30.5919 
31.3711 
16  75 
1655 
Ol.lo31 
01.36S2 

oi.i*ee 

01. 1676 

00.916* 

O0.S69C 

31. 1161 

00.9691 

0l.060fc 

31.017P 

01.1679 

01.2*23 

31.20*7 

01.*1*7 

01.0507 

01.0613 

31.*57(/ 

31.067* 

01. 1J3V 

')1.157^ 

01.ca5l 

01.076* 

31.1*01 

01.215C 

Ul.3*31 

01. 1170 

01.15*3 

01.0212 

01.02  7.1 

03.9196 

01.06)3 

01.2061 


NJTE: 


CASt 
CASl 


1U 


M3txt:> 

I'^3tXCS 
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P-iJVlOE.. 

t    CASE    -ilX 

P'»DV1DE«    CASt    MIX 

PROVIDER    CASE    MIX 

333153 

01. 1662 

3  30215 

01.1111 

330286 

01.1*59 

333155 

01.111  1 

310217 

01.01*0 

330286 

01.0*05 

333157 

01.15)1 

330216 

01.0666 

330290 

01.3*87 

33315T 

01. lH)l 

330219 

01.2*22 

330291 

01.0219 

33015) 

01.2266 

330221 

01.1693 

330293 

01.0500 

? 

333163 

01.1*53 

330222 

01.11*2 

330297 

01.05*1 

333lol 

01.3-.99 

330223 

00.992S 

33030* 

01.1*85 

.1 

333162 

01.1959 

33022* 

01.13*6 

330306 

01.1977 

3331^3 

01.0597 

330225 

01.06*9 

330307 

01.0875 

90 

33016* 

01.25)3 

330226 

01. 1275 

330308 

01.0822 

CjO_ 

333165 

01.039/ 

310229 

01.1*02 

330309 

01.1059 

5' 

313165 

01.3*21 

330230 

01.1605 

33031* 

01.1*33 

333167 

01.3333 

330231 

01.0509 

330315 

01.0955 

• — 

333153 

01.0*56 

330232 

01. I  167 

330316 

01.21** 

< 

333169 

01.1321 

330233 

01.1503 

330318 

01.0853 

333171 

01.1663 

33023* 

01.7522 

330320 

01.10*3 

~ 

33317* 

01.0*16 

330235 

01.1*36 

330323 

01.6*97 

3J317T 

01.3510 

330236 

01.1636 

330327 

00.9632 

H 

c 

33)1/6 

00.  )275 

313236 

01.0780 

330331 

01.0803 

333177 

01.3112 

333219 

01.0/9* 

330332 

01.068* 

t—i 

33317) 

00. y221 

3302*0 

01.0*61         1 

330333 

01.0729 

333163 

01.1*13 

3102*1 

01.5537 

330335 

01.0953 

333M1 

01.1556 

1302*2 

CI. 1**0 

330336 

01.1091 

33J162 

02.0131 

3302** 

01.0607 

330338 

01.0680 

? 

333M3 

Ol.^i^^i 

1302*5 

01.1736 

330339 

00.8723 

r 

p 

33316'* 

01. 135* 

•   3302*6 

01.1255 

3303*0 

01.0*66 

330165 

01.1366 

3302*7 

00.5691 

3303*5 

00.8321 

333165 

01.0915 

3302*9 

01.1233 

330350 

01.*705 

C 

C; 

333131 

01. 1236 

330250 

01.3952 

330351 

01.0256 

<< 

333139 

00.62*6 

330252 

00.9203 

330353 

01.0976 

w. 

333191 

01.1171 

33025* 

01.0155 

330357 

01.1*6* 

C 
3 

333193 

01.2  )*5 

333256 

00.9*22 

330359 

01.0037 

to 

3331  )* 

01.  157) 

33325/ 

01.0331 

330361 

00.9907 

1-^ 

P 

11J195 

01. 33/2 

330256 

01.1363 

330362 

00.9365 

H-k 

313195 

01. 1615 

330259 

01.1512 

330363 

00.9251 

313197 

01.33*2 

3302ol 

01.1513 

330366 

00.9222 

iiJU-i 

01.1722 

3  302  5  3 

01.0355 

330367 

00.9296 

-^ 

313199 

01.10  7* 

33026* 

01.3*6* 

330363 

00.9312 

"C 

333231 

01.16** 

333265 

01. 1660 

33036^ 

00.9299 

o 

3302  32 

01.1123 

333267 

01.1219 

330371 

00.9729 

"O 

c 

ce 

310233 

01.23)3 

^iOP^id 

01.1520 

330372 

01.1103 

ii:ii^<t 

01.1397 

130270 

01.66*7 

330373 

01.0*66 

333235 

01.055* 

3302/2 

00.9/53 

330381 

01.0156 

73 

333206 

01.11*9 

3302  73 

01.0*3* 

330383 

01.1151 

c_ 

110209 

01.0367 

330275 

01.122* 

330385 

01.0685 

00 

333213 

01.3*35 

3302  76 

01.0913 

330386 

01.1195 

113211 

01.3733 

330277 

01.0963 

330387 

00.9626 

113212 

01.09)6 

330279 

0K1223 

330389 

01.5726 

31J213 

01.0222 

330261 

00.75/0 

330390 

01.1072 

33321* 

01.*693 

330265 

Cl.*121 

330391 

01.5397 

to 

f^jM     t>3S 

-kXu1f>r    IJ-UT 

5. 

<^ 

to 
to 

HC^A    ClNTKAL    3FF1Cc 

IH-iJJOH    FEB 

.,    1937. 

U1 

TABLE    3C    rtUSOlTAL    CASL 


P-<JVI0E'< 
3303V3 

330J9* 
330595 
330396 
330397 
330398 
330399 
3^0001 
3»030i 
3^0003 
3<»0004 
3*0005 
3*0006 
3*0007 
3*0008 
3*0009 
3*0010 
3*0011 
3*0JU 
3*0013 
3*001* 
3*0015 
3*0016 
3*0017 
3*0018 
3*0019 

3*oo<;o 
3*oo^l 

3*0J22 
3*0023 
3*0o2* 
3*0025 
3*0026 
3*0J27 
3*0028 
3*0030 
3*OJ31 
3*JJ32 
3*003* 
3*0035 
3*0036 
3*0037 
3*0038 
3*0039 
3*00*0 
3*00*1 
3*00*2 
3*00** 
3*o0*5 
3*00*7 


NJTb: 


CAS;     Mix 
Jl. 36** 

01.H79 
01.1;>*1 
01.0*63 
01.205* 
01.0680 
01.12^3 
Jl.l^*-* 
0l.*322 
01.0882 
01.27U5 
01.2112 
01.1028 
J1.1J22 
01. J259 
0J.85J6 
01.2*33 
01.0'>99 
01.106* 
31.1611 
Jl. 2^00 
J 1  .  I  3  ♦  2 
01.1*13 
01.1*32 
01.211* 
J1.06#2 

01.1  121 
01.1996 
01.1209 
01.0963 
31.11 >8 
Jl.l iii 

00.  1-iio 
01. 11  W 
01.1^70 
)1.0698 
01. 3685 

01.2*33 
01.0  1J6 

01.02  7 S 

01.  I8i6 
01.1 )J1 
01. 1*00 
Ol.*'>07 
01.l5i5 
01.  1339 
Jl.02*>< 
J1.07J2 
01.5*j2 


CASL 
CASt 


iNOEXti 
MObAES 


IK    INDEXES 

F3R    DISCHARGES       JCCJR«ING    IN    FEDERAL 

FISCAL    YEAR    1986 
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i 

PROVIDED 

CASL    MIX 

PROVIDE-* 

CASE    1U 

PROVIDER 

CASE    MIX 

PROVIDER 

CASE    MIX 

3*00*8 

00.8039 

3'»0119 

01.2073 

350013 

00.986* 

360010 

01.0980 

3*00*9 

00.6967 

3*0120 

01.062* 

35001* 

00.9775 

360011 

01.2459 

3*0050 

01.1180 

3*0121 

01.05*9 

350015 

01.4115 

360012 

01.1954 

3*0051 

01.  1599 

3*0122 

01.1299 

350016 

01.0957 

360013 

01.0928 

•"S 

3*0052 

00.9853 

340123 

01.1303 

350017 

01.1282 

36001* 

01.114* 

3*0053 

01.3175 

3*012* 

00.9853 

350018 

01.0363 

360015 

01.3*17 

3*00?*  ■ 

00.9869 

3*0125 

01.29*9 

350019 

01.295* 

360016 

01.2205 

3 

3*0055 

01.1*37 

3*0123 

01.1680 

350020 

01.1728 

360017 

01.2726 

X 

3*0060 

01.  1039 

3*0127 

01.1066 

350021 

01.0197 

360018 

01.1876 

3*0061 

01.*53* 

3*0129 

01.0939 

350023 

01.0267 

360019 

01.136* 

3*0C63 

01.1132 

3*0130 

01.1530 

35002* 

00.972* 

360020 

01.1*12 

IB 

3*006* 

01.0676 

3*0131 

01.2H7 

350025 

00.9757 

360021 

01.1*26 

3*0065 

01.0953 

3*0132 

01.1759 

350027 

00.9507 

360022 

01  .n57d 

— - 

3*0067 

01.0215 

3*0133 

00.9938 

350029 

00.9*25 

36002* 

01.0898 

< 

3*0068 

01.1300 

3*01 3i 

00.962* 

350030 

01.0702 

360025 

01.07*5 

o_ 

3*0069 

01.5325 

3*0136 

00.9*10 

350031 

00.9706 

360026 

01.1260 

cn 

3*0070 

01.2519 

3*01J7 

01.03*6 

350032 

01.1120 

360027 

01.3*17 

NS 

3*0071 

01.0525 

3*0133 

01.0519 

350033 

00.9399 

360028 

01.1 7*1 

2 

3*0072 

01.0851 

3*01*1 

01.2263 

35003* 

00.9713 

360029 

01.0*16 

o 

3*0073 

01.16*6 

3*31*2 

01.1851 

350035 

00.8945 

360030 

01.05** 

M 

3*0075 

01.122* 

3*01*3 

01.2607 

350036 

00.9561 

360031 

01.1568 

3*0076 

01 .0*25 

3*01** 

01.1331 

350038 

00.9*13 

360032 

01.123* 

~^ 

3*0079 

00.9699 

3*01*!) 

01.102'} 

350039 

00,9801 

360034 

01 .OBOd 

3*0080 

01.0085 

3*01*6 

01.0123 

3500*1 

00.9366 

360035 

01.329i 

3*008* 

01.0853 

3*01*7 

01.169'J 

3500*2 

00.9661 

360036 

01.098-^ 

a. 

3*0085 

01.222* 

3*01<»3 

01.1706 

3500*3 

01.1671 

360037 

0l.*325 

s 

3*0087 

01.07*6 

3*0151 

01.07*3 

3500** 

00.9162 

360038 

01.2006 

09 

3*0063 

01.11** 

3*0153 

01.S16:> 

3500*7 

00.9o79 

360039 

01.1266 

a 

3*C089 

01.0639 

3*015* 

00.9007 

3500*8 

00.9659 

3600*0 

01.1*36 

• 

3*0090 

01.137S 

3*0155 

01.3013 

3500*9 

01.0155 

3600*1 

01.159* 

3*0091 

01.5011 

3*0155 

00.9179 

350050 

00.93*9 

3600*2 

01.0500 

3*0093 

01.0616 

3*0157 

01.2315 

350051 

00.9035 

3600** 

01.1292 

)-* 

3*009* 

01.  172U 

3*0151 

01.077* 

350053 

00.9/88 

3600*5 

01.2B85 

p 

3*0096 

01.  1095 

3*0159 

01.0833 

350055 

00.8901 

3600*6 

0  1.02*0 

t-i 

3*0097 

01.0233 

3*0150 

01.0690 

350036 

00.9320 

3600*7 

01.0286 

s 

3*0098 

Jl.**52 

3*Jl32 

01. 1531 

350058 

00.9080 

3600*8 

01.3*03 

"^ 

3*0099 

01.  1819 

3*0Io* 

01. 1389 

350060 

01.0387 

3600*9 

01.1135 

""^ 

3*0100 

01. 197o 

3*0l6'j 

01.176* 

350061 

01.0235 

360050 

01.1026 

3*0101 

01. 1757 

3tOO01 

00.8932 

350063 

00.8716 

360051 

01.270* 

3*013* 

00.9'«0l 

35  00  02 

01.3670 

35O0'J* 

00.9307 

360052 

01.2881 

3*0105 

)1.2230 

350003 

01.0/3J 

3500o5 

01.01*8 

360053 

01.1766 

CB 

3*01  f.6 

0l.C*8* 

35000* 

01.*  778 

350066 

00.8797 

36005* 

01.1*09 

Cl 

3*0107 

01.1-169 

35  0005 

01.  1**5 

JS00'>7 

00.9643 

360055 

01.178* 

5" 

3*0109 

0l.2*2fi 

3^00  36 

01.0855 

3^0001 

01.1380 

360056 

01.1302 

3*0111 

)  I. 1998 

350037 

00.9*19 

itiOOOZ 

01.1225 

360057 

01.0277 

CO 

3*0112 

01.0677 

35000-4 

00.9380 

»60003 

01.2163 

360058 

01.06*9 

3*0113 

01. 72 ?8 

3'>0009 

01.1517 

360006 

01.42*5 

360059 

01.2267 

3*011* 

01. 1981 

350010 

01.0*20 

)600l>7 

01.0*99 

360060 

01.0063 

3*0ll'i 

01.2705 

350011 

01. ••970 

360008 

01.101* 

360061 

00.9226 

3*0116 

01.*09<. 

3TJJ12 

00.9989 

lo0009 

01.1651 

360062 

01.2825 

)J    NJT    INCLUJL    OISCiURiiS 

fiiJi    pas 

-EKcMPf    UMITS. 

INCLUOt    CASES    RECLIVtD    IM 

HCFA    CENTRAL    JFFICc    THRJJG.4    FE'4 

..     1937. 

lAfaLk    3C    MJS?1TAL    CASu 

MX.    INDEXES    flH    UlSCHA^C. 

ES       JCCJKKINC    IN   ftJERAL    FISCAL 

YEAR    1^86 
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P«JVIOfcR    CASE    11* 

P«DVIU£k    CASt     IIX 

P-«JV10L»<    CASE    il< 

P-<'3VI0ER    CASE    MIX 

P«aVIDE«    CASE    MIX 

360063 

Jl.3'>i2 

36011c* 

01.185C 

3601 75 

01.0838 

37001) 

01.023* 

370086 

01.078* 

36006* 

31.31* J 

36011V 

01.0807 

3631 76 

01.2139 

170020 

01.1*5* 

370089 

01.1137 

360065 

01.  163'> 

360121 

01.1335 

3631 77 

01.055) 

370021 

00.98*0 

370090 

00.9977 

360066 

31.1287 

360122 

01.1*17 

*601 7S 

01.0894 

370022 

01.1522 

370091 

01.*3*9 

1 

3600O7 

Ol.lOl-} 

J60123 

01.1l6ti 

3601 79 

01.  1539 

370023 

01.11*1 

370092 

00.99*7 

36006b 

Dl.2o'>7 

36012* 

Ol.OViT 

300183 

01.837* 

370025 

01.1993 

370093 

01.3H5* 

360069 

01. Jill 

360125 

01.1005 

36J19* 

01.3552 

370026 

01.2*00 

37009* 

01.15*3 

s 

3600  70 

31.2Jb* 

360126 

01. 1270 

3aJM5 

01.1329 

370J28 

01.*->l  8 

370095 

01.0*3) 

360071 

01.1:>3o 

3O0127 

01.0117 

3001;15 

00.8983 

370029 

01.051* 

370096 

01.1559 

1 

36007^ 

31.1370 

36012rt 

01. Ij77 

36JH7 

oi.i*n 

370030 

01.3657 

370097 

01.1**6 

36007* 

0i.M05 

360129 

00.9090 

363H-i 

01.0*31 

370032 

01.15*0 

370099 

00.9751 

• 

36007^ 

01.2070 

360130 

01.0725 

3601,19 

01.02*3 

370033 

01.0379 

370100 

00.9766 

360076 

01. l-)!-} 

360131 

31.  11*3 

360192 

01.1797 

37003* 

01.0767 

370103 

00.996* 

• — 

360077 

31.2339 

360132 

01.10  3C 

360193 

01.1325 

370015 

01.3222 

370105 

01.7711 

< 

3o00  7tJ 

31.1136 

360133 

01.25U3 

)63in 

01.0623 

3700)6 

01.0309 

370106 

01.2215 

o_ 

360079 

01.2)1* 

36C13* 

01.3202 

3601  )•> 

01.1236 

3  70017 

01.5325 

370107 

00.9905 

360080 

31.1113 

360135 

01.0732 

3601  )7 

31.3331 

370038 

00.9576 

370108 

01.0008 

360081 

31.1021 

360136 

00.9b';2 

3o020J 

01.089  3 

370039 

01.1383 

370109 

00.8723 

2 

3600d<; 

31.1  Ho 

360137 

J1.36*(< 

360203 

01.08  72 

3700*0 

01.3733 

370110 

00.9618 

p 

360083 

31.3772 

360139 

01.0585 

36320* 

01.081>» 

3700*1 

01.0201 

370112 

00.9622 

Na 

36008* 

01.2^35 

3601*0 

01.057* 

360210 

01.08J9 

3700*2 

00.90*9 

370113 

01.0215 

3o0085 

31.**  it 

3601*1 

01.2550 

360211 

01.0667 

3  700*3 

00.9*37 

37011* 

01.*322 

360086 

31.13d7 

3601*2 

01.0219 

3a0212 

01.21*6 

3700*5 

01.0**3 

370117 

01.0821 

360087 

31.220* 

3601*3 

01.1531 

360213 

01.093* 

3700*6 

01.0102 

370121 

01.165* 

^ 

360088 

31.3S70 

3601** 

01.1. -1*6 

360213 

01.1383 

3700*7 

01.0908 

370122 

00.9063 

re 

D. 

360089 

01.11 70 

3601*5 

01.2976 

J602  3U 

01.1876 

3700*8 

00.9706 

370123 

01.1306 

a 

360090 

31.12*0 

3601*7 

01.0836 

360231 

01.369) 

3700*9 

01.1218 

370125 

00.9*5* 

TO 

360091 

01.1^67 

3601*M 

Ot.llcl8 

360232 

01.17*) 

370050 

01.0167 

370126 

01.0585 

360092 

31.366d 

3601*9 

01.051'J 

36023* 

01.1563 

370051 

00.966* 

370130 

00.9570 

•< 

360093 

Ji.J52o 

36015U 

01.18V2 

360235 

01.0793 

37305* 

01.1221 

37D131 

00.9772 

c 

36009* 

31.0368 

360151 

01.23*8 

340238 

01.331* 

370056 

01.1807 

370133 

00.9893 

3 

36009^ 

31.1->2j 

360152 

■Ji.eioh 

3602*9 

01.1223 

370057 

01. I  728 

370136 

01.0192 

n 

360096 

31.3750 

360153 

01.09*8 

3602*3 

00.30  7} 

370059 

01.3652 

370138 

00.99*2 

p 

360098 

31.2232 

36015* 

01.0*1S 

3632-41 

00.82*1 

370060 

01.0699 

370139 

01.0215 

■-> 

360099 

01.3679 

360155 

01.0869 

3603*5 

01.2*90 

370051 

00.9832 

3701*0 

01.0167 

s 

36J10J 

01.1626 

360156 

31.07*8 

370001 

01.4702 

I700o3 

01.0652 

3701*1 

01.2256 

^ 

360101 

31.3*97 

360159 

01.0096 

370002 

01.0358 

37006* 

00.9326 

)701** 

01.1892 

— . 

360102 

31.  19i7 

360161 

31.0911 

37000* 

31.05*3 

370065 

01.0^27 

3701*6 

01.0125 

n 

360103 

31. 1306 

360162 

01.0879 

370035 

00.9*21 

370069 

00.9)23 

3701*8 

01  .2066 

C 

36010* 

31.3672 

3601t>3 

Ol.*270 

370006 

01. 1238 

370JM 

CO. 8)38 

3701*9 

01.1653            1 

■§ 

360106 

31.1667 

36016* 

01.0085 

370007 

01.1513 

37037^ 

00.9)25 

370153 

01.0*77 

360107 

31,3755 

360165 

01.0*71 

370008 

01.173* 

3703^6 

01.  128* 

37015* 

01.0031 

a. 

360103 

31.3660 

360166 

01.0035 

370311 

00.96)0 

370077 

01.1)16 

370156 

01  .0122 

33 

360109 

31.3273 

360167 

00.9055 

370312 

00.9615 

370078 

01.2983 

37315  7 

00.9912 

c_ 

360110 

30.8157 

36016b 

00.9856 

3  70013 

01. 359* 

370079 

00.9275 

370158 

00.9980 

(5* 

CB 

360112 

31.3308 

360169 

33.971* 

37331* 

01.0**3 

370080 

01.31)7 

370159 

01.1611 

360113 

31. 1609 

360170 

Jl .051* 

370315 

01.092* 

170382 

00.98?* 

370161 

01.1035 

3o011* 

31.01*2 

360171 

31.0517 

373016 

01.18  7* 

3nj83 

01.312* 

370163 

00.923* 

3601  lb 

31.1259 

360172 

01. 1*** 

370317 

00.98rt7 

37033* 

00.9)23 

370165 

00.9627 

- 

360116 

31.37*0 

36017* 

31 .0609 

373018 

01.  H<.  7 

J7001S 

00.9t>70 

370166 

00.9870 

NjrEt    CASL 

iU    INUEXES 

DO    NOT    INCLUDE    DISCHARSES 

F«J«1    PaS' 

•EXEHPT    OSIT 

S. 

:    CASE 

1U    nOExES 

INCLUDE    CASES    RECEIVED    M 

HCFA    CENTRAL    OFFICE 

THieOJGH    FEB 

.  >    1937. 

TABLE  3C  HOSPITAL  CASE 

IIX  INDEXES  F3R  OISCHA«GES   aCCURRINC  IM  FEDERAL 

FISCAL  YEAR  1986 
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to 

PROVIOEK  CASE  M(X 

PROVIDED  CASE  MIX 

PRUVIOEK 

CASE  MIX 

PROVIDER 

CASE  MIX 

PROVIDE  ii 

CASE  MIX 

03 

370168 

00.9277 

3800*0 

01.0291 

390010 

01.1083 

390063 

01.**** 

390118 

01.0319 

370169 

01.0*57 

3800*1 

03.8*11 

390011 

01.1370 

39006* 

01.1520 

390119 

01.2067 

370170 

01.0620 

3800*2 

01.08*6 

390012 

01.1698 

390065 

01.16** 

390121 

01.128* 

370171 

31.0288 

3800*3 

00.9998 

393313 

01.0962 

390066 

01.1661 

390122 

01.0669 

~r 

370172 

00.9*70 

3800** 

01.0206 

39031* 

00.9227 

390067 

01.3*/* 

390123 

01.1505 

S 
£1. 

370173 

01.1*66 

3800*5 

31.105* 

390315 

01.0692 

390068 

01.1267 

390125 

01.095* 

37017* 

00.37*6 

3800*7 

01.2703 

390316 

01.0621 

390069 

01.1650 

390126 

01.1565 

•-1 

370176 

01.1213 

3800*8 

00.933* 

393017 

01.03*0 

390070 

01.0323 

390127 

01.0681 

370177 

00.9907 

380050 

01.1552 

390313 

01.1377 

390071 

01.0910 

390128 

01  .1136 

370178 

01.0256 

380051 

01.2*31 

390319 

01.0631 

3900/2 

00.9923 

390130 

01.0*76 

crc_ 

370179 

30.99*7 

380052 

01.1289 

390023 

01.0976 

3900/3 

01.127/ 

390131 

Ol.Mdl 

K 

370180 

01.1293 

380055 

01.2138 

390021 

01.12*6 

3900/* 

01.1 771 

390132 

01.0765 

-f 

370181 

01.01*2 

380056 

00.9802 

390022 

01.1063 

3900/5 

01.1732 

390133 

01.2306 

~~- 

3/0182 

00.98*3 

380059 

01.0233 

390023 

01.1039 

390076 

01.1567 

390135 

01.1182 

< 

370163 

01.02*3 

380060 

01.2597 

39332* 

00.7299 

39007/ 

01.12/3 

390136 

01.10*2 

^ 

37018* 

01.2777 

380061 

01.3778 

390025 

00.3091 

3900/8 

01.0353 

390137 

01.08*7 

^ 

380001 

01.3291 

380062 

00.9253 

390326 

01.2369 

3900/9 

01.5655 

390138 

01.2305 

JC 

380002 

01.1*81 

380063 

01.1*35 

390327 

01.2972 

390080 

01.15*1 

390139 

01.3*62 

z 

380003 

01.1367 

38006* 

01.1*20 

390328 

01.*323 

390081 

01.1991 

3901*2 

01.3625 

38000* 

01.6210 

380065 

01.136*  ' 

390029 

01.2939 

393083 

01.1093 

3901*1 

00.B680 

_. 

380005 

01.1580 

380066 

01.1953 

390033 

01.0331 

39003* 

00.93*1 

3901*5 

01  .10*6 

_ 

380006 

31.11*9 

380068 

01.0555 

393331 

01.1193 

390036 

01.0555 

3901*6 

01.0952 



380007 

Jl.**01 

380069 

00.9755 

390332 

01.129* 

39003/ 

01.03*4 

3901*7 

01.0938 

? 

380008 

01.0788 

380070 

01.0161 

39003* 

01.1170 

390038 

01. I  988 

3901*3 

01.0816 

380009 

Ol.*170 

380071 

01.1*5C 

390035 

01.1525 

390090 

01.3625 

3901*9 

01.1 1 70 

C^ 

380010 

01.1776 

380072 

00.9579 

390036 

01.1589 

390091 

01.0635 

390150 

01.0759 

X 

380011 

01.1091 

38007* 

00.9667 

390037 

01.1*00 

390092 

01.0*22 

390151 

01.15*3 

x. 

380013 

31.0997 

380075 

01.  178* 

390039 

01.0230 

390093 

01.0862 

390152 

01.0777 

2^ 

38001* 

01.1385 

38007/ 

00.9*69 

3900*0 

00.9909 

390095 

01.0993 

390153 

01.1619 

•< 

380016 

00.9029 

380078 

01.0525 

3903*1 

01.0965 

390096 

01.  Itjoa 

39015* 

01  .0783 

•^ 

380017 

01.5029 

380079 

31.18*7 

3903*2 

01.  1M5 

39009/ 

01. 1968 

390155 

01.2183 

-^ 

380018 

31. ♦5*7 

380081 

00.9773 

3900*3 

01.0013 

390098 

01.*l*l 

390156 

01.16*9 

t_t 

3d00lSi 

01.  lOM 

3800rt2 

01.160* 

3903** 

01.37J5 

390099 

0l.0-iS5 

390157 

01.11*7 

c 

380020 

01.1882 

3H0083 

01.0726 

3900*5 

01.196/ 

390100 

01.*378 

390154 

01.227/ 

l-> 

380021 

31.2J51 

38008* 

01.2673 

3903*5 

01.2856 

390101 

01.M13 

390159 

01.16*2 

CO 

OS 

«     380022 

31.1229 

380087 

00.9313 

3930*7 

01.3739 

390102 

01.21*8 

390160 

01.05*2 

VJ 

380023 

01.1002 

380088 

01.0196 

3903*3 

01.1213 

390103 

01.0*88 

390161 

00.9983 

' — 

38002* 

01.1*31 

J80089 

01.2296 

3900*9 

01.2513 

39010* 

01.0309 

390162 

01 .1706 

? 

380025 

01.2607 

380090 

01.2*88 

390350 

01.2109 

3901J6 

01.0*06 

390163 

01.1328 

o 

330026 

31.1*02 

380091 

01.2271 

390351 

01.6394 

39010/ 

01.  1189 

39016* 

01.*538 

o 

• 

380027 

31.1218 

38009* 

00.9518 

393052 

01.0/56 

390108 

01.1631 

390165 

01.0555 

380029 

31.0500 

390001 

01.  1792 

39305* 

01.1129 

390109 

01.02** 

390166 

01.0995 

Q. 

380030 

00.87*1 

390002 

31.16*9 

393055 

01.51/6 

390110 

01.0896 

390167 

01.1231 

30 

380031 

03.9599 

390003 

01.  1186 

390356 

01.10  71 

39011  1 

CI. 51/8 

390168 

01 .0813 

c 

CB 

380033 

0l.*312 

39000* 

01.  1528 

390057 

01.2535 

390112 

01.0952 

390169 

01.0970 

3300  35 

31.191.J 

390005 

31.0133 

390058 

01.132* 

393U3 

01.098* 

390170 

01.6197 

380036 

01.0710 

390006 

01.3//6 

390059 

01.3336 

390n* 

01.0252 

390171 

01.0*03 

380037 

01.03U 

390007 

01.0979 

390060 

01.12/2 

390115 

01.1  /98 

390172 

01.0667 

380033 

31.1811 

39C-008 

01.1020 

390061 

01.219* 

390116 

01.1363 

390173 

01.0898 

380039 

31.1918 

390009 

01.26*2 

390362 

01.09/6 

39011/ 

01.0237 

39017* 

01.533* 

NOTE:  CASE 

iU  l-^OEXES 

Di3  NOT  INCLUDE  DISCHARSES 

F^JI  P^S- 

-EXEMPT  UNITS. 

t  CASt 

iU  INDEXES 

INCLUDE  CASES  RECEIVED  IN 

HCFA  CtNlKAL  JFFICE  ThRJJCH  FE8 

• 

..  193/. 

P^DVIOEK 
^20323 

*2032e> 

*20027 
420023 
420024 
420030 
420031 
42U0J2 
420033 
42003S 
42003«> 
420037 
42003b 
420034 
420040 
420042 
♦20043 
420044 
42004^ 
420049 
4200S3 
4200^1 
420053 
*2005* 

42035V 
420001 
420062 
420004 
423065 
423DS)t. 
♦  20Jb  / 

*^:>07o 

*2j371 
*20J7? 
*20373 
42007<i 
420075 
420075 
42337S 

*2 JJbj 

420032 
420333 


NJTEl  CAiL  1U  INDEXES  J3    NOT  INCLUDE  DISCHARSES  FR3M  P^s- 
J  CASE  •lU  I-^OEXES  INCLUDE  CASES  RECEIVED  IH    HCFA  CENl 


PKOVIOEK 

CASE  MI< 

390176 

01 

.1031 

390177 

03 

.9898 

39017a 

01 

.1884 

390179 

01 

.1234 

390180 

01 

.2234 

39J181 

31 

.0525 

390183 

01 

.0061 

39018* 

31 

.0399 

390185 

01 

.1370 

390186 

01 

.3384 

390167 

31 

.0889 

390188 

31 

.3767 

390189 

31 

.3236 

390191 

01 

.3865 

390192 

31. 

0133 

390193 

01. 

.1092 

39019<. 

OJ. 

9901 

39  J  195 

01 

3989 

393197 

31. 

1857 

390198 

31. 

0921 

390199 

01. 

lill 

390200 

01. 

0369 

390201 

31. 

1919 

39020) 

31. 

1767 

39020* 

31. 

1136 

390205 

31. 

1*65 

393200 

31. 

1565 

390209 

33. 

9610 

390211 

31. 

0469 

39J213 

30. 

9131 

390215 

31. 

1465 

390217 

31. 

0698 

390219 

31. 

1539 

390220 

31. 

0842 

39J222 

31. 

1732 

3)322} 

31. 

5336 

390^2* 

33. 

9  )'>0 

39J225 

31. 

1002 

39J226 

31. 

3207 

)9022i 

31. 

1  799 

39J22V 

31. 

2186 

39J231 

31. 

2300 

390232 

01. 

0403 

39j23> 

01. 

2005 

39J23<i 

01. 

1592 

390235 

31. 

53*8 

J9J236 

01. 

353'> 

39j237 

31. 

3520 

39323'i 

33. 

7314 

i9Ji<*^ 

31. 

14*1 

PRUVIOER 

CASE  »«U 

390244 

00 

.9253 

390245 

01 

.1779 

3902*6 

01 

.0633 

39024  7 

01 

.0191 

390249 

01 

.0206 

390252 

01 

.0246 

390256 

01 

.526* 

390258 

01 

.  1249 

390260 

01 

.1216 

390261 

01 

.6059 

390262 

01 

.2504 

390263 

01 

.2942 

390265 

01 

.1605 

390266 

01 

.1362 

390267 

01 

.0758 

390263 

01 

.  1051 

390270 

01 

.1397 

390272 

00 

.9371 

390275 

31 

.0713 

410001 

31 

.1660 

*10002 

01 

.104* 

*100C4 

01 

.1979 

*  10005 

01 

.2299 

*  10006 

01 

188* 

*10007 

01 

.3437 

*10008 

01. 

1052 

*  10009 

01 

162* 

* lOOlO 

03 

9*06 

*1001 1 

01 

I  31h 

410012 

31 

363* 

410013 

01. 

1001 

*10014 

01. 

1300 

*10016 

31. 

0070 

^20002 

01. 

1219 

*20003 

01. 

0540 

*2300* 

01. 

36«)l 

*  2  0  005 

01. 

0*09 

*20006 

31. 

1410 

*2C007 

01. 

2820 

W0009 

01. 

1473 

*20010 

01. 

0280 

*2001 I 

01. 

0305 

<.2001  * 

01. 

0038 

'.20J1  '> 

01. 

1007 

*2001 6 

31. 

0289 

»2001 7 

33. 

9970 

«20318 

31  . 

3537 

*20319 

01. 

077b 

420020 

01. 

0687 

420022 

01. 

0238 

NC  IH   FEDERAL 

FISCAL  YEAR  1986 
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CASE  HIX 

PKGVIDER 

CASE  MIX 

PROVIDER  CASE  Mix 

01.1311 

420084 

00.7352 

430060 

00.972* 

00.9242 

420085 

01.1288 

*30062 

00.8693 

01.5744 

420086 

01.1635 

*3006* 

01.017* 

01.1195 

420087 

01.2089 

*30065 

00.9771 

00.9637 

420088 

01.  1  130 

*30D66 

00.9122 

•»3 

01.9332 

420089 

01.0883 

430072 

01.0197 

01.047* 

*iO0Ol 

CI.  1302 

*30D73 

01  .0189 

s. 

00.9074 

43003* 

CI. 3516 

*30076 

00.9*86 

00.9631 

430005 

01.0783 

*30377 

01.1791 

90 

01.  1127 

430007 

01.0156 

*30079 

01  .02*3 

M 

03.7476 

430008 

01.1230 

*30080 

00.9020 

•• 

01.1307 

430009 

01.0049 

430081 

00.93*3 

s 

01.0993 

430010 

01.0564 

430392 

00.9133 

. 

01.0571 

430011 

01.1655 

*30083 

00.88*3 

< 

01.0555 

430012 

01.2334 

*3O08* 

00.8881 

01.1893 

430013 

01. 13*4 

*30085 

00.926* 

~ 

01.0562 

43001* 

01.1630 

*30086 

01.05*1 

IS 

01.3475 

*3001S 

01.06*0 

*30087 

00.8761 

z 

o 

01. 0761 

*30016 

01.2563 

♦30088 

00.9986 

01.0432 

43031 7 

01.0697 

4*0001 

01.0735 

M 

00.9947 

*33018 

CO. 9731 

**0002 

01.3*92 

00.9615 

4)0020 

01.0131 

♦*0003 

01.1088 

01.2447 

430322 

00.87*8 

**0005 

00.9723 

00.9698 

433023 

01.0168 

4*0006 

01.1713 

^ 

01.0542 

4)302* 

CO. 967* 

4*0007 

01.0019 

n 

00.99U 

430025 

00.9795 

4*0008 

00.9976 

3 

01.0657 

4)0026 

00.976* 

4*0309 

01.0137 

re 

01. 363* 

43002  7 

01. •♦609 

**0310 

01.0011 

a. 

01.39*7 

430023 

00.9531 

4*031 1 

01.1599 

<< 

01.05?* 

430029 

00.901* 

4*0312 

01.1523 

>— 

01.0733 

430030 

01.0713 

**001* 

01.0051 

c 

3 

01.0166 

4)00)1 

00.8375 

**0315 

01.**06 

a 

01.1432 

4)0033 

01.0995 

4*0316 

00.9639 

p 

00. 9421 

43003* 

01.0100 

4*001 7 

01.26*7 

M 

01.0135 

4)00)6 

01.0261 

4*0318 

01.1107 

s 

* 

0  1  .  1  S 1  ^i 

4)0037 

00.8959 

4*0019 

01.3551 

01.0i*-> 

4)00)3 

01.0)15 

**0320 

00.9939 

-i>^ 

01. 162 H 

♦)00)9 

00.929) 

4*0322 

01.0*53 

1 

01. 1527 

4300*0 

01.0326 

4*0323 

00.9671 

00.9121 

4)00*1 

01.0292 

4*002* 

01.1109 

01.  1*1  7 

4  )00*2 

01.020) 

4*0025 

01.0766 

00.9863 

43004) 

01.0352 

440026 

01.1052 

t 

03.9592 

4300** 

00.9350 

440029 

01.0292 

po 

00.3335 

*300*7 

00.9J7/ 

4*0329 

01.1523 

c_ 

01.2321 

4330*3 

01.0395 

440030 

01  .0969 

ST 

CB 

31.273* 

*300*9 

00.93*3 

4*0031 

00.9918 

01.  JM  r 

*)00'i  1 

Ol.ODfll 

**0332 

01.0151 

00.7197 

4)005* 

CO. 9263 

4*033) 

01.0379 

01.1253 

430056 

00.9108 

4*0334 

01.1319 

01.0656 

*)0u57 

G0.3-)15 

4*0035 

0  1.1150 

ExEiPi  usirs. 

RAL  JFFICE  THiOJGU  FE8 

..  1937. 
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MIX  iNotxes 

FIK  OISCHASCc 
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PRJVIOEM 

CASE  HU 

PRDVIOER 

CASE  MIX 

P^DVIOEK 

CASE  MIX 

PROVIDER 

CASE  MIX 

PROVIDER  CASE  MIX 

o 

«4003a 

31.0044 

440113 

01.0217 

440183 

01.2078 

450045 

01.0872 

450111 

01.0800 

4*0039 

01.3763 

440114 

01.0427 

443134 

01.1047 

450046 

01.2079 

450112 

01.1746 

4*0040 

00.9280 

440115 

01.0534 

440185 

01.0721 

450047 

01.0415 

450113 

01.1095 

440041 

00.9301 

44011  1 

00.8858 

440136 

01.0015 

450048 

01.0602 

450115 

01.0527 

25 

440046 

01.0583 

440120 

01.1578 

440187 

01.3132 

450050 

01.0278 

450116 

01.2104 

s. 

440047 

00.9767 

440121 

01.0354 

440189 

01.1924 

450051 

01.5063 

450118 

01.1999 

s 

.1 

440048 

01.3218 

440125 

01.1332 

443191 

00.9965 

450052 

01.1241 

450119 

01.1930 

£. 

440049 

01.3118 

440128 

03.8494 

443192 

01.0101 

450053 

01.0255 

450121 

01.2155 

» 

4400f>0 

01.0590 

440130 

01.0965 

440193 

01.0194 

450054 

01.4011 

450122 

00.9341 

eg 

4400^1 

30.9928 

440131 

01.0225 

440194 

01.0353 

450055 

01.0053 

450123 

01.1  133 

t2. 

0) 

4400^^ 

30.9268 

440132 

31.0009 

440196 

01.0122 

450056 

01.3155 

450124 

01.3614 

« 

440053 

31.151 7 

440133 

01.2909 

440197 

01.1383 

450057 

01.1453 

4S0126 

01.2207 

"1 

440054 

33.9623 

440134 

01.0686 

443203 

00.9935 

450058 

01.2748 

450127 

01.0376 

440055 

31.0948 

44Q135 

01.0727 

440202 

00.9013 

450059 

01.1399 

450128 

01.1470 

< 

o_ 

440056 

03.9521 

440136 

01.0659 

440203 

01.0496 

450060 

01.1751 

450130 

01.2862 

440057 

00.9907 

440137 

31.0307 

443204 

01.1492 

450063 

00.9711 

450131 

01.1464 

cn 

4400515 

31.3188 

440141 

00.9211 

453302 

01.1434 

450064 

01.3168 

450132 

01.?983 

|S5 

440059 

31.3728 

440142 

03.8662 

450004 

01.0750 

450065 

01.0243 

450133 

01.16  34 

2 

440060 

31.3513 

440143 

00.9560 

4500  35 

00.9707 

450066 

01.3134 

450134 

01.0978 

o 

440061 

01.1083 

440144 

01.0555 

450007 

01.1952 

450068 

01.2693 

450135 

01.3494 

•^ 

440063 

31.0759 

440145 

00.9659 

450003 

01.1669 

450069 

00.9399 

450136 

00.9097 

fi 

440064 

00.9380 

440146 

00.9002 

450310 

01.1472 

450070 

01.0891 

450137 

01.1833 

-~- 

440065 

31.0401 

440147 

03. 7400 

450311 

01.2057 

450072 

01.1333 

450140 

00.8459 

t 

n 

440067 

01.0280 

440148 

31.0761 

450013 

01.2134 

450073 

01.0563 

450141 

00.9185 

44006U 

01.1203 

440149 

01.0049 

450014 

01.0124 

450074 

01.0621 

450142 

01.1091 

re 

440069 

31.1295 

440150 

01.1672 

450315 

01.3032 

450077 

01.0246 

450143 

01.0372 

4'«OO70 

00.96^6 

440151 

01.0660 

450315 

01.3191 

450078 

00.9832 

450144 

01.0328 

440071 

31.1288 

440152 

1)1.2740 

450018 

01.3197 

450079 

01.1618 

450145 

01.0060 

<< 

440072 

01.1192 

440153 

00.9194 

450019 

01.2142 

450030 

01.1544 

450146 

00.8904 

440073 

31.1377 

440154 

00.9511 

450020 

01.0646 

450081 

01. 1651 

4S0147 

01.1459 

C 

440074 

30.9324 

440156 

01.1975 

450021 

01.4963 

450032 

00.9547 

450148 

01.1499 

3 

re 

44007H 

00.9512 

440157 

00.9092 

450022 

01.0238 

450033 

01.2507 

450149 

01.1844 

^-k 

440079 

00.3361 

440159 

01.0905 

450323 

01. 3043 

450084 

01.0720 

450150 

01.0662 

p 

440031 

31.0915 

440160 

00.9624 

450024 

01.1622 

450085 

01.0735 

450151 

01.0298 

440062 

01.6461 

440161 

01.4350 

450025 

01.2916 

450087 

01.2083 

450152 

01.1739 

05 

440083 

33.9430 

440162 

00.9944 

453327 

01.1027 

450090 

01.1306 

450153 

01.2805 

440084 

01.3386 

440166 

Ul. 1661 

453328 

01.2221 

450092 

01.0552 

450154 

01.1359 

~~~ 

440087 

00.9046 

440167 

01. 1 7H9 

450029 

01. 1202 

450094 

01.0820 

450155 

01.0576 

"J 

440090 

01.0643 

440168 

01.0337 

450031 

01.1334 

4S0095 

01.1029 

450157 

01.0449 

o 
■a 

440091 

31.2935 

440170 

00. 7345 

450332 

01. 1433 

450096 

01.3257 

450160 

00.8966 

o 

440095 

30.9307 

440171 

01.0382 

450333 

01.4030 

450097 

01.2027 

450162 

01.2240 

re 

440100 

03.9789 

440173 

31.1112 

453334 

01.3737 

450098 

01.0342 

450163 

01.0311 

440101 

00.3896 

440174 

00.9321 

450035 

01.2145 

450099 

01.0784 

450164 

00.9733 

440102 

31.0569 

440175 

01.0055 

450037 

01.2093 

450101 

01.2081 

450165 

01.0095 

re" 

440103 

31.0429 

440176 

01. 1232 

450339 

01.1412 

450102 

01.3946 

450166 

00.9717 

09 

440104 

01.2659 

440177 

00.9653 

453343 

01.3394 

450104 

01.0762 

450169 

00.8962 

440105 

30.6471 

440178 

01. 1264 

450041 

00.9936 

450107 

01.2134 

450170 

01.0874 

440109 

31.0713 

440180 

00.9969 

450342 

01.4546 

450108 

00.9763 

450174 

01.1422 

440110 

3J.0431 

440181 

01.0377 

450343 

01.1777 

450109 

01.0526 

450175 

01.0982 

440111 

31.1323 

440182 

00.9309 

450044 

01.4634 

450110 

01.  ISl  3 

450176 

01.1414 

note:  CASL 

iU  INDEXES 

DJ  NOT  INCLUDE  0ISCHA«:ES 

FRJ1  P'S 

-EXEMPT  USITS. 

:  CASE 

iU  INDEXES 

INCLUDE  CASES  RECEIVED  M 

HCFA  CENTRAL  OFFICE  THROJCH  FEB 

.,  1987. 

TABLE    3C 


PROVIDER 

♦50177 

*50178 

*50l 7V 

*50iai 

*b0182 

*50l»3 

♦  !)Oldb 

*ioitta 

*50190 
*5019l 
♦50192 
♦50193 
♦50194 
♦50195 
♦50196 
♦50197 
♦50200 
♦50201 
♦50203 
♦10206 
♦50207 
♦50208 
♦50209 
♦50210 
♦5J211 
♦50213 

♦  502U 
♦50217 
♦50218 
♦50219 
♦50221 
♦50222 
♦5022^ 
♦50229 
♦50230 
♦50231 
♦50233 
♦5023^ 
♦50235 
♦50236 
♦50237 
♦50239 
♦502^1 
♦502^2 
♦502^3 
♦502*6 

♦  502*cJ 
♦5J2*9 

note:  case 

:  CASL 
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ER    CASE    lU 

PKOVIDEP 

CAST    1IX 

PKOVIJER 

CASE    in 

PROVIDER 

CASE    MIX 

PROVIDER 

CASE    MIX 

01. 0^93 

♦50250 

00.83^6 

♦50333 

01.0758 

♦50^21 

01.0628 

*505** 

01.1130 

00.9505 

♦50253 

01.0518 

♦5033^ 

01.0*58 

♦50^22 

00.6607 

♦505^5 

01.2230 

01.1225 

♦50256 

00.9**G 

♦50337 

01.0211 

♦50*23 

01. 25^6 

♦505^6 

01.1392 

00.9*72 

♦50258 

00.8589 

♦50338 

01.2)t>8 

*50*2* 

01.1372 

♦505^7 

00. 9^17 

•fl 

00.9065 

♦50259 

01.1117 

*503*0 

01.1616 

*50*25 

00.9350 

♦50550 

01.1007 

01.0993 

♦50260 

01.0296 

♦503*1 

00.9312 

*50*29 

01.0360 

♦50551 

01.0085 

(t 

01.3163 

♦50261 

01.0^63 

*533*2 

00.9696 

♦50^31 

01.3091 

♦50557 

00. 98^3 

K 

00.9*V6 

♦50263 

01.12^C 

*503*3 

01.0316 

♦50^38 

01.0700 

♦50558 

01.3752 

X 

01.2378 

♦»026* 

00.8902 

♦503*6 

01.1765 

♦50^*0 

00.9595 

♦50559 

00. 9^92 

«6 
at 

00.9501 

♦50268 

01.0319 

*503*7 

01.0996 

*50**6 

00.9566 

♦50561 

01.2929 

01.1*10 

♦50269 

00.9/70 

*503*8a 
♦  503*9|!! 

01.0*89 

*50**7 

01.18*0 

♦50563 

01.1279 

oi.in3 

♦50270 

01.0022 

01.0993 

♦50^50 

01.0^95 

♦50565 

01.1*95 

-1 

01.0865 

♦50271 

01.1133 

*5035r 

01.1099 

♦50^51 

00.9<.30 

♦50568 

01.129^ 

' 

02.0078 

♦50272 

01.1*9? 

♦50352 

01.1591 

♦50*5* 

00.9789 

♦50569 

01.1287 

< 

01.05/1 

♦50275 

01.0*70 

♦50353 

01.0351 

♦30*55 

00.9^06 

♦50570 

00.9553 

o_ 

01.1980 

♦50276 

00.999* 

♦50355 

00.9291 

*50*5/ 

01.330^ 

♦50571 

01.2031 

w 

01.2005 

♦50278 

00.9179 

♦50357 

01.0505 

♦50^58 

00.9320 

♦50573 

01.1038 

M 

01.1217 

♦50280 

01.20*5 

*503'j8 

01.5600 

♦50*59 

01.0279 

♦5057^ 

00.9663 

Z 

01.1709 

♦50281 

01.2081 

*50359 

00.8630 

*50*60 

00.9^15 

♦50575 

01  .0680 

p 

01.086/ 

♦50282 

00.9368 

*503t>2 

01.0158 

*50*62 

01.29M 

♦50577 

00.900* 

— 

01.  U2* 

*502fl3 

00.9730 

*50365 

01.0667 

*50*6* 

00.9812 

♦50578 

00.9395 

— 

01.0389 

*50286 

01. 1*95 

*50366 

01.1527 

*50*65 

01.0/3^ 

*S0579 

00.8658 

— 

01.19*3 

*50288 

01.08*1 

*50369 

01.05/5 

*50*67 

01.0085 

*50580 

01.0987 

$ 

c 

01.2200 

*50289 

01 .0/50 

*5037J 

01.1095 

*50*69 

01.2082 

♦50581 

01.0923 

01.1933 

♦50292 

01. 1101 

*50371 

01.01*2 

♦50^72 

01.0129 

♦50583 

00.9596 

£- 

01.0507 

♦50293 

OO.S602 

*5J3/2 

01.2665 

♦30*73 

01.0361 

*5058^ 

01.0/99 

^ 

01.1122 

♦50296 

01.0009 

♦503/3 

01.1326 

*50*/5 

01.0/30 

♦50586 

01.0^61 

ir. 

01.223* 

♦50297 

01.02C2 

♦  5037* 

00.89/5 

*50*/6 

00.9235 

♦50587 

01.0815 

<< 

01.09*9 

♦50299 

01. 133H 

♦503/5 

01.2*9* 

*50*81 

01.0235 

♦505B8 

00. 95^9 

01.0155 

♦50300 

00.95*2 

*503/8 

01.2035 

*50*8* 

01.1332 

♦50590 

00.8933 

~ 

01.0132 

♦50303 

00.9897 

*503/y 

01.  1*33 

*50*86 

01.0/39 

♦50591 

01.160^ 

r 

01.0701 

♦50305 

00.8276 

*50381 

01.0*31 

♦50*88 

01.05*2 

♦50595 

01.0587 

, 

00.9798 

♦50306 

00.99*2 

*50382 

00.953* 

*50*89 

01.03*1 

♦50596 

01.0936 

.— 

01.1617 

♦50307 

00.953/ 

*50388 

01.30** 

*50*92 

00.9533 

•^50597 

01.0391 

~ 

01.087* 

♦50309 

01.0/5* 

♦50389 

01.1261 

*50*93 

00.9685 

♦50500 

01.0^87           1 

cc 

01.1922 

♦50311 

00.8916 

♦50391 

01.  122* 

*50*97 

01.1001 

♦50603 

00.8003 

^^ 

Jl.  1730 

♦50312 

01.1/07 

♦50393 

01.1803 

*50*98 

00.9859 

♦5060^ 

01.1212 

"~~" 

01.3805 

♦50315 

01.1721 

*5039* 

01.1**7 

♦50508 

01.1966 

♦50605 

01.1770 

"tr 

00.9712 

♦50317 

01.0033 

*50395 

01.0096 

♦50513 

00.9685 

♦50607 

00.9306 

^ 

00.91 77 

♦50319 

01.0756 

♦50399 

00.98/8 

*5051* 

01.1085 

♦50609 

00.9807 

c 

01.066* 

*50320 

01.2*63 

♦50*00 

01. 0^9/ 

*5051/ 

00.9353 

♦50510 

01.2166 

CA 

01.0389 

*50321 

00.86B9 

♦50*02 

01.16^9 

♦50518 

01. 1183 

♦50613 

00.9882 

c 

01.2230 

*50322 

00.8951 

*50*03 

01.2//0 

♦50523 

01.2306 

♦5061^ 

01  .0^70 

?c 

01.0878 

*5032* 

01.2385 

*50*10 

01.02^0 

♦50527 

01.0/29 

♦50615 

00.9589 

^ 

01.0321 

*50325 

01.0/81 

*50*11 

00.9/9'> 

♦50530 

01.2085 

♦5061/ 

01.1779 

tc 

01.0622 

♦50327 

00.9670 

*50*15 

01.1009 

♦5053^ 

00.8927 

♦50620 

01.0332 

00.9757 

♦50328 

00.9721 

*50*15 

01.1563 

♦50535 

01.0850 

♦50621 

00.9923 

00.97t>5 

♦50330 

01.0920 

*53*1/ 

00.9151 

♦50537 

01.1933 

♦50623 

01.02^5 

01.05  80 

♦50331 

00.9976 

*50*18 

01.2526 

♦50538 

01.1620 

♦5052^ 

01.0275 

00.9732 

♦50332 

01.05/5 

*50*19 

01.0^55 

♦50539 

01.1936 

♦50626 

01.0305 

^3 
to 

E    lU    INDEXES 

30    NOT    INCLUDE    OISCHARCES 

FROM    P?S 

-EXE1PT    UNITS. 

L    lU    INDEXES 

INCLUDE    CASES    RECEIVED    IN 
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Ca3 

PitUVlOER  CASE  11X 

PROVIDER 

CASt  HU 

PR3VIJER 

CASE  HIX 

PRDVIOEfi 

CASE  MIX 

PROVIDER 

CASE  MIX 

M 

*50627 

Dl.l2d4 

450687 

01.0573 

460312 

01.4429 

470006 

01.0945 

490071 

01.2113 

*!>0t>26 

00.9403 

450688 

01.1059 

460013 

01.2727 

490007 

01.5307 

490073 

01.1364 

*^0629 

0J.3633 

450690 

01.2237 

460014 

01.0705 

490008 

01.0353 

490074 

01.2412 

450630 

01.3  904 

450691 

01.0873 

463315 

01.1125 

490009 

01.4336 

490075 

01.1553 

s. 

450631 

01.4954 

450694 

01.0588 

463313 

00.9015 

490010 

01.0345 

490377 

01.1282 

450632 

31.0314 

450696 

01.0777 

460317 

01.2001 

490011 

01.1636 

*90078 

00.9457 

450633 

01.4003 

450697 

01.1667 

460013 

00.9417 

490012 

01.0349 

490079 

01.1057 

3. 

450634 

01.2350 

450698 

00.9027 

460019 

00.9864 

490013 

01.0679 

<»90D83 

00.7770 

450635 

01.2345 

450700 

01.0038 

460020 

01.3446 

490014 

01.3350 

♦90384 

01.0315 

450637 

31.1298 

4507C2 

01.1659 

460021 

01.1994 

490015 

01.1757 

490385 

01.0359    1 

w. 

45063tt 

01.3139 

450703 

01.0667 

4U0322 

00.9913 

490017 

01.2271 

490088 

01.0625    i 

450639 

31.2020 

450704 

01.1661 

4b0323 

01.0839 

490018 

01.0987 

<»90389 

01.0198 

450O41 

00.9530 

450705 

00.91bl 

460024 

01.0167 

490019 

01.0388 

♦90090 

01.0749    1 

■ — 

450643 

31.077{J 

♦50706 

01.2111 

460325 

00.8334 

490020 

01.0660 

490391 

0  1.1707 

< 

450644 

01.5145 

450709 

01.0539 

4a0325 

00.9009 

490021 

01.1158 

4<*0D92 

01  .0805 

450646 

Jl. 1772 

450711 

01.177*. 

460027 

00.3630 

490022 

01.1096 

493093 

0  1  .1  736 

Cr 

450647 

01.5706 

450712 

00.9614 

460029 

01.0076 

490023 

01.1553 

♦9039* 

01.1  74'> 

;c 

450646 

31. 103/ 

450713 

31.1^65 

460333 

01.0574 

490024 

01.3789 

♦90095 

01.1^82 

z 

450649 

01.0275 

450715 

01.2140 

463332 

00.9394 

490027 

01.0104 

♦90D97 

01.0629 

450651 

31.15&3 

450716 

01.0902 

4&0033 

00.3934 

490028 

01.1522 

♦90399 

01  .0826 

»— * 

450652 

00.9t>19 

450717 

01.2083 

♦60335 

00.9753 

490029 

01.1020 

♦90099 

01.073^ 

450653 

01.  I  m 

45071H 

01.0159 

460336 

01.3035 

490030 

01.0776 

490100 

01  .1835 

^^^ 

450654 

0J.937O 

450719 

01.0875 

403337 

00.9775 

490031 

01.0442 

♦90101 

01.0789 

? 

450656 

31.1512 

450722 

00.9833 

460039 

00.9054 

490032 

01.5967 

♦90104 

00. 7^06 

450658 

31.0194 

450723 

01.2009 

400041 

01.1633 

490033 

01.1126 

♦90105 

00.9531 

ft 

450659 

31.3214 

450724 

01.2951 

460042 

01.2567 

490035 

01. 1330 

♦90106 

00.9741     i 

3 

450660 

31. 30d2 

450725 

00.9471 

463343 

01.1733 

490337 

01.1049 

490107 

01.0270     1 

0) 

C- 

450661 

31.3»i5 

450726 

03.9112 

460044 

01.0925 

490039 

OLo-va 

♦90109 

01.0077 

450662 

01.1772 

450727 

31.1250 

460346 

01.0437 

490040 

01.1720 

♦90110 

01.0614 

'< 

45J665 

00.9977 

450726 

01.0602 

470001 

01.1101 

490041 

01.1395 

♦9011 1 

01 .0483 

•^ 

450666 

31.1193 

450729 

31.0147 

470003 

01.5509 

490042 

01.1131 

♦90112 

01.4265 

5 

450667 

33.9643 

450730 

31. 1351 

470004 

01.1327 

490043 

01.1353 

♦9011 3 

01.1  141     : 

450668 

31.4344 

450732 

01.0615 

470035 

01.1491 

490044 

01.1328 

490114 

01.0375 

r» 

450669 

31.1601 

450733 

01. 1389 

470036 

01.1437 

490045 

01.1430 

♦90115 

01.0531 

^ 

450673 

31.393a 

450734 

01.0484 

470008 

01.1132 

490046 

01.2359 

♦90116 

00.9766 

i 

450671 

03.91-»9 

450735 

00.8897 

470013 

01.0863 

490047 

01.1354 

♦  901  I  7 

00.9875 

x: 

450672 

01.3346 

450736 

01.0380 

470011 

01.1634 

490048 

01.  1638 

♦90113 

01.4251 

— 

45J673 

31.1321 

450737 

03.8396 

470312 

01.  1441 

*90050 

01.1409 

♦901 19 

01.1607 

-c 

450674 

03.9972 

45073P. 

00.8868 

470013 

01.0474 

490052 

01.2965 

♦90120 

01.1862 

O 

450675 

01.1305 

450739 

00.9744 

470315 

01.1531 

490053 

01.1295 

490122 

01.0837     i 

o 

45J676 

31.0100 

460001 

01.4576 

473316 

01.0613 

490054 

00.9699 

♦90123 

01.0992 

re 

450577 

01.2371 

460003 

01.3346 

470013 

01.0717 

490055 

00.3337 

♦90124 

01.1422     ' 

c 

450670 

31.2324 

460004 

31.3952 

470323 

00.9333 

490056 

00.8551 

♦90125 

01.1599 

•X 

450679 

31.00'»0 

460005 

01.  1782 

470323 

01.1876 

490057 

01.1668 

♦90126 

01.0683 

45J681 

31.2207 

460006 

01.1915 

470324 

01.1023 

490059 

01.2)20 

♦90127 

00.8987 

450682 

31. 1303 

460007 

01.1633 

493301 

00.9369 

490060 

00.9246 

♦90129 

01.0293     j 

450683 

01.2162 

460008 

01.1533 

4^0002 

00.9635 

490063 

01.3702 

♦901 30 

01.1391 

45J694 

01. 15d9 

460009 

01.426O 

490033 

00.6306 

49C066 

01.0338 

^00001 

01.2747     ; 

4506d5 

31. 1230 

460010 

31.6331 

493034 

01.159J 

490067 

01.1131 

500002 

01.2503 

450686 

31.2720 

460011 

01.0841 

490035 

01.2525 

490069 

01.2328 

500003 

01.2047 

NJTE:  CASt 

iU  INOEXES 

JJ  NOT  INCLUDE  DISCHARGES 

FROM  P'S- 

•EXEHPT  UNITS. 

:  CASl 

MIX  ISUEXES 

Ir^CLUOE  CASES  RECEIVED  IN 

HCFA  CENTRAL  OFFICE  THt^OJ&H  FEB 

.t  im. 
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t 

PXJVlOES 

CASE  HIA 

PRJVIDEf? 

CASE  HIX 

PrtJVIDEK 

CASE  HIX 

P^aviDER  CASt  MIX 

PROVIDER 

CASE  MIX 

bOOOO*) 

01 

.*0*5 

50006* 

01 

.3*08 

510001 

01 

.2302 

51006* 

01 

.09** 

520037 

01 

.*9I* 

500007 

Jl 

.2217 

500065 

01 

.1*76 

510002 

01 

.1185 

510065 

01 

.0330 

520038 

01 

.11*2 

500008 

31 

.8330 

500066 

03 

.8008 

510303 

01 

.0637 

510066 

01 

.0**2 

520039 

01 

.0725 

500009 

31 

.2*18 

500068 

00 

.9925 

51000* 

00 

.9*S* 

510067 

01 

,1*83 

5200*0 

01 

.2*37 

T 

500010 

31 

.1623 

500069 

01 

.0235 

510005 

01 

.0631 

510068 

01 

.1120 

5200*1 

01 

.1258 

o. 

500011 

31 

.1978 

500070 

31 

.0770 

510336 

01 

,1352 

510070 

01 

,0*26 

5203*2 

01 

.0527 

a 

500012 

31 

,3*58 

500071 

01 

.0825 

510337 

01 

27)2 

510071 

01 

.15** 

5200<.3 

01 

.*567 

c_ 

50001* 

31 

.5000 

500072 

01 

.1*77 

510338 

01 

.08*2 

510072 

01 

,0619 

5203** 

01 

.188* 

JC 

500015 

31 

.2320 

500073 

03 

.9982 

510309 

01. 

1172 

51007* 

00 

,9*96 

5203*5 

01 

.*066 

QrQ 

500016 

31 

.3219 

50007* 

01 

.0*76 

510011 

00 

.9372 

510076 

00 

,9701 

5203*7 

00 

.9863 

»' 

500017 

31 

.2102 

500075 

01 

.  1087 

510312 

01. 

0373 

510077 

00 

.9619 

5200*8 

01 

.2*70 

a 

500019 

31 

.1229 

500076 

31 

.  1168 

513313 

01 

0657 

510030 

00 

.9535 

5200*9 

01 

.71*7 

"^ 

500020 

01 

.2303 

500077 

31 

.2237 

51331* 

01. 

1125 

510081 

00 

.99*0 

520051 

01 

.5837 

500021 

31 

.2297 

500078 

01 

.1972 

510015 

00. 

9892 

510082 

00 

,9629 

52005  3 

01 

.0553 

< 

500023 

31 

.1361 

500079 

01 

.1502 

510316 

00. 

9*77 

51008* 

01 

■  0139 

52035* 

01 

.09*2 

c 

50002* 

31. 

2793 

500080 

03 

.9879 

510313 

01. 

0691 

510085 

01 

.1**6 

520056 

01 

.1195 

tn 

500025 

31, 

,77*5 

50008* 

31 

.0567 

510019 

00. 

9997 

510036 

00 

.9165 

520057 

01 

.1199 

tc 

500026 

01 

.1935 

500085 

01 

.0156 

510023 

01. 

0951 

520001 

01 

.2360 

520058 

01 

.0733 

2 

500027 

Jl 

.*1*1 

500066 

31 

.1563 

510022 

01 

3397 

520002 

01 

.2006 

520059 

01 

.1633 

p 

50002a 

03. 

9896 

500087 

01 

.2309 

510323 

01. 

0255 

520003 

01 

.1356 

520060 

01 

.1*50 

500029 

31. 

0069 

500388 

01 

,23*2 

51332* 

01. 

190  3 

52000* 

01. 

2*92 

520062 

01 

.1591 

t-^ 

500030 

31. 

3*** 

500089 

01 

.093* 

513325 

01. 

0107 

520006 

01. 

105* 

520363 

01 

.1892 

— 

500031 

31. 

1510 

500090 

00 

.8993 

510026 

00. 

9936 

520007 

01, 

1328 

52036* 

01 

.*500 

re 

500033 

31. 

236* 

500092 

01 

,0778 

510027 

01. 

0608 

520008 

01. 

1730 

520066 

01 

.1650 

50003* 

31. 

0650   • 

500093 

01 

,085* 

510328 

01. 

03*3 

520039 

01. 

2*35 

520068 

01 

.025* 

3 

500035 

31. 

2*50 

50009* 

01. 

0688 

510329 

01. 

0793 

520010 

01. 

0300 

520069 

01 

.l*d6 

500036 

31. 

Idil 

500096 

01. 

08*0 

510333 

01. 

1373 

520011 

01. 

1390 

520070 

01 

.2*01 

CC 

a. 

500037 

31. 

063* 

50009  7 

01 

,09*5 

510031 

01. 

0953 

520012 

01. 

0378 

520371 

01 

.1302 

2* 
<< 

500039 

31. 

1721 

500098 

00 

.9*(i7 

510033 

01. 

169  7 

520013 

01. 

1925 

52007* 

01 

.109* 

5000*0 

31. 

0597 

500100 

00 

.9570 

510335 

00. 

9576 

52001* 

01. 

1*99 

520375 

01 

.2633 

C 

5000*1 

01. 

2*7* 

500101 

01. 

0250 

510035 

01. 

125* 

520015 

01. 

1903 

520376 

01 

.1  789 

3 

5000*2 

31. 

1  79* 

500102 

01. 

0006 

510038 

01. 

0315 

520016 

01. 

0267 

520077 

00 

.997* 

I-. 

5000*3 

31. 

1312 

50010* 

01. 

1327 

510039 

01. 

1331 

520017 

01. 

0956 

520378 

01 

.2116 

P 

5000** 

31. 

6*93 

500106 

00. 

9  360 

5103*3 

00. 

9391 

520018 

01. 

05*9 

520081 

01 

.1505 

5000*5 

31. 

1298 

500107 

01. 

1029 

5133*3 

01. 

0109 

520019 

01. 

1722 

520082 

01 

.152* 

5000*6 

01. 

2376 

500108 

31. 

*962 

5103*5 

00. 

896* 

520020 

CI. 

360* 

520383 

01 

.♦012 

5000*8 

00. 

923* 

500109 

01. 

1873 

5100*5 

01. 

1*69 

520021 

01. 

1577 

52008* 

01 

.0651 

5000*9 

31. 

2088 

500110 

01 

1821 

5100*7 

01. 

1562 

520022 

01. 

131* 

520087 

01 

.*261 

^ 

500050 

31. 

3925 

50011* 

01. 

277* 

5133*3 

01. 

0713 

52002* 

01. 

00  7  1 

520388 

01 

.2093 

•5 

500051 

31. 

3*37 

500118 

31. 

1567 

510353 

01. 

1273 

520325 

01. 

3/81 

520389 

01 

.2551 

o 

05 

500052 

31. 

3  782 

500119 

31. 

2255 

^510052 

01. 

0619 

520026 

01. 

1572 

520090 

01 

.0803 

n 

500053 

31. 

1165 

500122 

31 

,2382 

510353 

00. 

9339 

52002  7 

01. 

1**8 

520091 

01 

.27** 

c 

50005* 

31. 

6139 

500123 

00. 

9212 

51035* 

00. 

9677 

520028 

Oi. 

2*5* 

520392 

01 

.1239 

73 

c 

500055 

01. 

3151 

50012* 

01. 

1815 

510355 

01. 

163* 

520029 

01. 

0132 

52009* 

01 

.2751 

n" 

500057 

31. 

1927 

500125 

01. 

0527 

510358 

01. 

1631 

520030 

01. 

310S 

520095 

01 

.1375 

CC 

500058 

31. 

23'«8 

500129 

01. 

*396 

510059 

00. 

6*3* 

520031 

01. 

1  /53 

520096 

01 

.2207 

500059 

01. 

1272 

500132 

00. 

9319 

510063 

01. 

0232 

5200J2 

01. 

M?/ 

520097 

01 

.1*72 

500060 

31. 

1083 

500133 

01. 

1760 

510061 

01. 

02*6 

520033 

01. 

2*5*6 

520098 

01 

,*752 

500061 

00. 

9885 

500135 

01. 

1356 

510362 

01. 

1*37 

52003* 

01. 

1  730 

520100 

01 

.11  73 

500062 

30. 

99*2 

500139 

31. 

1202 

5l33'>3 

01. 

1007 

520035 

01. 

1291 

520101 

01 

,0387 

E:  case 

ilX 

INOEXES 

03  NOT  INCLUDE 

DISCHARGES 

FROM  P^S 

-EXL-iPr  UNITS. 

NOTE: 

CASE    MU    INDEXES    INCLUDE    CASES    RECEIVED    IN    HCFA    CENTRAL    OFFICE    THROJCH    FEB.,    1937. 


lABLE    3C    HOSPITAL   CASE 

MIX   iNoexcs 

FOR    OlSCHAKCES      OCCJRRINC    IN  FEOERAL   FISCAL    YEAR    1986 
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s 

PROVIDES 

CAS6    MU 

PROVIDER 

case:  HU 

PSD^IDER    CASE    MIX               Pi^OVIOER   CASE   MIX 

PROVIDER   CASE   MIX 

520102 

01.1055 

520171 

01.0028 

520103 

01.1955 

520173 

01.098b 

52010* 

03.9739 

52017* 

01.39*2 

520105 

01.0375 

520175 

00.8055 

I 

520107 

01.1555 

520177 

01.3209 

520109 

01.0358 

520178 

01. 1982 

520110 

01.0781 

520183 

00.9*13 

s 

520111 

01.0558 

5  30001 

01.09*8 

1 

5 

520112 

01.0538 

530002 

01.0857 

• 

520113 

01.1505 

530003 

00.9316 

5201U 

01.0737 

53000* 

01.00** 

520115 

01.1978 

530005 

00.992* 

520116 

01.13*7 

530006 

01.0806 

'^ 

520117 

01.0*08 

5  3000  7 

01.2185 

< 

520118 

00.9915 

530008 

01.0301 

o_ 

520120 

01.1975 

530009 

00.99*1 

Ul 

520121 

00.9771 

530010 

01.  1*73 

^ 

^> 

520122 

01.07*1 

530011 

01.0895 

z 

520123 

01.1155 

530012 

01.3296 

•  '        -                       : 

p 

52012* 

31.0938 

53001* 

01.  1217 

' 

i-t 

52012b 

00.9720 

53001') 

01.11*2 

520127 

00.9992 

530016 

01.1626 

- 

,^ 

520130 

00.9509 

530017 

O0.8d38 

^ 

520131 

01.0235 

530018 

00.9973 

520132 

01.1**1 

530019 

00.9290 

',  '     ■ 

s. 

52013* 

31.0*82 

530021 

00.8815 

a 

520135 

01.01*9 

530022 

03.9898 

.- 

a. 

E 

520135 

01.3536 

5  3002  3 

00.91*6 

- 

520138 

01.6703 

53002* 

01.0007 

"< 

520139 

01.2157 

530025 

01.0953 

c 

5201*0 

31.2535 

530026 

01.02*1 

3 

5201*1 

31.0750 

530027 

00.9723 

ft 

5201*2 

01.3533 

530029 

01.0512 

P 

5201*3 

01.0*89    ^ 

5  30031 

00.89*5 

i»> 

5201** 

01.0180 

530032 

01.0306 

% 

5201*5 

01.3535 

/ 

^ 

5201*6 

31.J772 

^— 

5201*1 

31.1103 

. 

? 

5201*9 

31.1l5rt 

5201^1 

01. 02^9 

O 

520152 

31.0912 

ft 

520153 

31.3156 

a 

52015* 

01.1150 

50 

520156 

01.0029 

c 

OB 

520157 

01.33/3 

520159 

31.3239 

520160 

01.6673 

520161 

30.9957 

520157 

01.1911 

520170 

31.1325 
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Urban  area  (constituent  counties 
or  cou'-rv  F<;uivaients) 


Wage 


Amanllo.  TX 

Potter,  TX 

Randall  TX 
Ana^eim-Santa  Ana,  CA , 

Ofsnge,  CA 
Anchorage.  AK 

ArKho'age,  AK 
AnOerson    iN 

MadiSvXi,  IN 
Ar%defSOn  SC 

Anderson,  SC 
Ann  AfbC    Ml  

W'asntenaw   Ml 
Anniston,  AL 

Caihoun,  AL 
Appteton-Oshkosh-Neenah,  Wl. 

Caiumei,  Wl 

OutagarTwe,  Wl 

Winrtetjago,  Wl 
A.'ecit)0,  PR 

Arecifcc   PR 

Can^LTV    PR 

Haimo,  PR 

Ouetxaoiiias.  PR 
Asnev'.iie   NC 

Bur»comOe,  NC 
Arsons   GA  

CiarKe,  GA 

Jackson  GA 

Madison  GA 

Ocof>ee,  GA 
Atlanta,  GA 

Barrow.  GA 

Butts,  GA 

CheroKee  GA 

Clayton,  GA 

CoCb,  GA 

Coweta,  GA 

De  Kaib  GA 

C-oogias  GA 

Fayette   GA 

Forsym,  GA 

Fulton,  GA 

Gwinr^ett,  GA 

Henry,  GA 

Newton  GA 

Pautdirvg  GA 

RocKdaie,  GA 

Spa'dirtg,  GA 

Walton   GA 
Allantic  Crty.  NJ 

Atlantic.  NJ 

Cape  May.  NJ 
Augusta  GA-SC 

Coiun^bia,  GA 

McDuttie  GA 

RiChmonci.  GA 

Aiken.  SC 
Aurora  Elgin,  IL 

^ane,  IL 

Kendall,  IL 
Austin,  TX _._...„ 

Hays,  TX 

Travis,  TX 

Williamsoa  TX 
BakersfteW,  CA _ 

Kern,  CA 
BattinDore.  MD 


0.9326 

1,2031 
1.4619 

09175 
0.7839 
1,1723 

07847 

0  9792 

C  4401 

0  8601 
0.7710 

09196 


0  9896 
0.8908 

1.0123 
1.0409 

1,1792 
1,0181 


Urban  area  (consutuent  counties 

or  county  equivalents) 


Wage 

index 


Anne  Arundel.  MD 

Baltinnore.  MD 

Baltimore  City   MD 

CarrQii,  MD 

Hartord,  MD 

Howard.  MD 

Queen  Annes,  MD 
Bangor,  ME 

Penobscot.  ME 
Baton  Rouge,  LA 

Ascension,  LA 

East  Baton  Rooge   LA 

Livingston,  LA 

West  Baton  Rouge,  LA 
Battle  Creek,  Ml 

Calfx)un.  Ml 
BcaumoniPon  Arthur,  TX 

Hardin,  TX 
Jetlerson,  TX 

Orange,  TX 

Beaver  County,  PA „ 

Beaver,  PA 
Bedtngham,  WA 

Whatcom,  WA 
Benton  Harbor.  Ml 

Berrien,  Ml 
Bergen-Passaic.  NJ 

Bergen,  Mj 

Passaic,  NJ 
Billings.  MT „ 

Yellowstone.  MT 
Biioxi-Guitport,  MS „ 

Hancock.  MS 

Hamson,  MS 
Bingbamton,  NY 

Broome   NY 

Tioga,  NY 
Birmingnam.  AL , 

Blount.  AL 

Jetterson.  AL 

Saint  Clarr,  AL 

Shelby,  AL 

Walker  AL 
BtsmarcK,  NO „ 

Burleigh,  ND 

Morton   ND 
Btoommgton,  IN 

Monroe,  IN 
Bloofnington-Normal,  II 

McLean   IL 
Boise  &t>   ID 

Ada.  ID 
Boston- LawrefKe-SalenvLoweW- 

Brockton    MA  

Essex,  MA 

Middlesex,  MA 

NctOlK    MA 

Ptymou'r-    MA 

Suffolk,  MA 
Boulder-Longnncnt,  CO 

Boulder,  CO 
Bradenton,  FL 

Manatee,  FL 
Brazona,  TX „ 

Brazoria,  TX 
Bremerton   WA 

Kitsap,  WA 

BriOgeport-Stamford-Norwalk- 

Danbury,  CT 

Fairfield,  CT 

BrowrTsvilleHarlingen,  TX 


0  890  7 
0.8665 

0.9670 

C9394 

1  0368 
1.0823 
C8436 
1.0299 

0  9756 
0.8012 

0  9107 

0.9??6. 


0.9315 

0.9215 
0.9463 
0.9821 

1.0825 


1.0717 
0.6796 
0,8333 
0.9407 

1,1230 
0.8538 


Urt>an  a'6a  iconstituenl  counttes 
Of  county  equrvaientsj 


Cameron,  TX 
BryarvCoMege  Station,  TX 

Brazos,  TX 
Bulfalo,  NY „ „„ 

Ene,  NY 
Buningion  NC 

Alamance.  NC 
BurtiTKdon   VT 

Chittenoen,  VT 

Grand  isle,  VT 
Caguas  PR „ „ 

Caguas  PR 

Gurabo,  PR 

San  Lorenz   PR 

Aguas  Buenas,  pr 

Ca.ey   PR 

C>ora.  PR 
Canton,  OH „ 

Carroll,  OH 

Stark,  OH 
Casper.  WY 

Nat'ona  WY 
Cedar  RapxJs,  lA „ 

Linn,  lA 

Champatgn-Urbaria-Rantoul,  IL._ 
Champaign   ;l 

Chianeston  SC 

Berkeley  SC 
Ct^anesion.  SC 
Dorchester,  SC 

Cna  rieston  wv 

Kanawha  WV 
Putnam  WV 
Chanofte  Gastoma-Rock     Httl, 

NC-SC 

Cabarrus,  NC 
Gaston,  NC 
Lincoln,  NC 
Mecklenburg,  NC 
Rowan,  NC 
Union,  NC 
York,  SC 

Charlottesville.  VA 

Albermarle,  VA 
Chartottesville  City,  VA 
Fluvanna,  VA 
Greene,  VA 

Chattanooga  TN-GA _., 

Catoosa,  GA 
Dade,  GA 
Walker,  GA 
Hamilton,  TN 
Marion,  TN 
Sequatchie,  TN 

Cheyenne,  WY .... 

Laramie,  WY 

Chicago,  IL 

Cook,  IL 
Du  Page,  IL 
McHenry,  IL 

Chico,  CA 

Butte,  CA 

Cincinnati,  OH-KY-IN _. 

Deartwrn,  IN 
Boof>e,  KY 
Canr)pbell,  KY 
Kenton,  KY 
Clermont,  OH 
Hamilton,  OH 
Warren,  OH 
Clarksville-Hopkinsvtlle,  TN-KY 


Wage 

index 


0.9377 
0.9726 
0.7548 

C9464 

C  396-5 


0.9195 

0.3642 
0  9?4? 

C  9141 
C  646' 

0.9757 

C  ?424 


0.8822 


0.9165 


0.8959 
1.1211 

1,1145 

1.0319 


0.7485 


UM  I 
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Urfoan  area  (constituent  counties 
or  county  equivalents) 


Chnstiari,  KY 

Montgomery.  TN 
Cleveland,  OH 

Cuyahoga.  OH 

Geauga,  OH 

Lake,  OH 

Medina.  OH 
Colorado  Springs,  CO 

El  Paso,  CO 
Columbia,  MO 

Boone.  MO 
Columbia,  SC 

Lexington,  SC 

Richland,  SC 
Columous,  GA-AL 

Russell,  AL 

Chattanoochee.  GA 

Muscogee,  GA 
Columbus,  OH 

Delaware,  OH 

Fairfield,  OH 

Franklin,  OH 

Licking.  OH 

Madison,  OH 

Pickaway,  OH 

Union,  OH 
Corpus  Christi,  TX 

Nueces,  TX 

San  Patricio,  TX 
Cumberland,  MD-WV 

Allegeny,  MO 

Mineral,  WV 
Dallas,  TX 

Collin.  TX 

Dallas.  TX 

Denton.  TX 

Ellis,  TX 

Kaufman,  TX 

Rockwall.  TX 
Danville,  VA 

Danville  City,  VA 

Pittsylvania,  VA 
Davenport-Rock       Isiand-Moline, 

lA-IL 

Scott,  lA 

Henry,  IL 

Rock  Island,  IL 
Dayton-Springfield,  OH 

Clark,  OH 

Greene,  OH 

Miami,  OH 

Montgomery,  OH 
Daytona  Beach,  FL 

Volusia,  FL 
Decatur,  IL 

Macon.  IL 
Denver,  CO 

Adams,  CO 

Arapahoe,  CO 

Denver,  CO 

Douglas,  CO 

Jefferson,  CO 

Des  Moines,  lA 

Dallas,  lA 
Polk,  lA 
Warren,  lA 
Detroit,  Ml 


Wage 
index 


1.0826 

1  0047 
1.0378 
0.8450 

0.7406 
0.9296 


0.8801 
0.8798 
0.9565 


0.7621 
09739 
1.0107 

08545 
08966 
1.1934 


0.9824 


1.0911 


Urban  area  (constituent  counties 
or  county  equivalents) 


Lapeer,  Ml 

Livingston,  Ml 

Macomb,  Ml 

Monroe,  Ml 

Oakland.  Ml 

Saint  Clair,  Ml 

Wayne,  Ml 
Dothan.  AL 

Dale,  AL 

Houston,  AL 
Dubuque,  lA 

Dubuque,  lA 
Duluth,  MN-WI 

St.  Louis,  MN 

Douglas,  Wl 
Eau  Claire.  Wl 

Chippewa,  Wl 

Eau  Claire,  Wl 
El  Paso.  TX 

El  Paso,  TX 
Elkhart-Goshen.  IN 

Elkhart,  IN 
Elmira,  NY 

Chemung.  NY 
Enid,  OK 

Garfield.  OK 
Ene,  PA 

Erie,  PA 
Eugene-Spnngfield,  OR 

Lane,  OR 
Evansville,  IN  KY 

Posey.  IN 

VandertMjrgh,  IN 

Warrick,  IN 

Henderson,  KY 
FargoMoorhead,  ND-MN 

Clay,  MN 

Cass,  ND 
Fayetteville,  NC 

Cumberland,  NC 
Fayetteville-Spnngdale,  AR 

Washington,  AR 
Flint,  Ml 

Genesee,  Ml 

Shiawassee,  Ml 
Florence,  AL 

Colbert.  AL 

Lauderdale,  AL 
Florence,  SC 

Florence,  SC 
Fort  Collins-Loveland,  CO 

Larimor,  CO 
Fort    Lauderdale-Hollywood-Pom- 

pano  Beach,  FL 

Broward,  FL 
Fort  Myers-Cape  Coral,  FL 

Lee.  FL 
Fort  Pierce,  FL 

Martin,  FL 

St.  Lucie,  FL 
Fort  Smith,  AR  OK 

Crawford,  AR 

Sebastian,  AR 

Sequoyah,  OK 
Fort  Walton  Beach,  FL 

Okaloosa,  FL 

Fort  Wayne,  IN 

Allen,  IN 
De  Kalb,  IN 
Whitley,  IN 
Fort  Worth-Arlington,  TX 


Wage 
index 


07892 

09712 
09477 

0.8903 

08849 

0  9142 
0.9152 
09125 
09488 
1.0353 
0.9963 

1  0031 

0.7983 
0.7494 
1.1458 

0.7255 

0.7472 
1.0252 

1.0424 
08989 
1  0052 

0.8726 

0.8210 
0.9008 

0.9475 


Urban  area  (constituent  counties 

Wage 

or  county  equivalents) 

index 

Johnson,  TX 

Parker,  TX 

Tarrant,  TX 

Fresno  CA     

1.0978 

Fresno,  CA 

Gadsden  AL 

0.8394 

Etowah,  AL 

Gainesville,  FL 

08902 

Alachua,  FL 

Bradford,  FL 

Galvpston-Texas  Citv  TX     

1.0782 

Galveston,  TX 

Gary-Hammond  IN 

1.0415 

Lake,  IN 

Porter,  IN 

Glens  Falls  NY        

0.8889 

Warren,  NY 

Washington,  NY 

Grand  Forks,  ND 

09462 

Grand  Forks.  ND 

Grand  Raoids  Ml 

1.0058 

Kent.  Ml 

Ottawa.  Ml 

Great  Falls  MT     

09966 

Cascade,  MT 

Greeley  CO 

1.0174 

Weld,  CO 

Green  Bav  Wl 

09692 

Brown.  Wl 

Greensboro-Winston-Salem-High 

Point  NC         

0.8710 

Davidson,  NC 

Davie,  NC 

Forsyth,  NC 

Guilford.  NC 

Randolph,  NC 

Stokes,  NC 

Yadkin,  NC 

Greenville-Soartanbura  SC 

0.8961 

Greenville,  SC 

Pickens,  SC 

Spartanburg,  SC   . 

0.6869 

Washington,  MD 

Hamilton-Middletown  OH 

0.9649 

Butler.  OH 

Hamsburg-Lebanon-Carlisle,  PA 

0.9907 

Cumberland,  PA 

Dauphin,  PA 

Lebanon.  PA 

Perry,  PA 

Hartford-Middletown-New    Britain- 

Bnstol  CT 

1.0898 

Hartford,  CT 

Litchfield,  CT 

Middlesex,  CT 

Tolland,  CT 

Hickory  NC    

0.8335 

Alexander,  NC 

Burke,  NC 

Catawba.  NC 

Honolulu,  HI 

1.1343 

Honolulu,  HI 

Houma-Thitxxlaux,  LA 

08083 

Lafourche,  LA 

Terrebonne,  LA 

Houston,  TX 

0.9868 

Urban  area  (corvstituent  counties 
or  county  equivalents) 


Fort  Bend,  TX 
Harris,  TX 
Liberty.  TX 
Montgonr)ery,  TX 
Waller,  TX 

Huntington-Ashland,  WV-KY-OH. 
Boyd,  KY 
Carter,  KY 
Greenup,  KY 
Lawrence,  OH 
Cabell,  WV 
Wayne,  WV 

Huntsville,  AL 

Madison,  AL 

Indianapolis,  IN 

Boone,  IN 
Hamilton,  IN 
Hancock,  IN 
Hendricks,  IN 
Johnson,  IN 
Marion,  IN 
Morgan,  IN 
Shelby,  IN 

Iowa  City,  lA 

Johnson,  lA 

Jackson,  Ml „. 

Jackson,  Ml 

Jackson,  MS „ _ 

Hinds,  MS 
Madison,  MS 
Rankin,  MS 

Jackson.  TN 

Madison,  TN 

Jacksonville,  FL 

Clay,  FL 
Duval,  FL 
Nassau,  FL 
St.  Johns,  FL 

Jacksonville,  NC 

Onslow,  NC 

Janesville-Beloit,  Wl _.. 

Rock,  Wl 

Jersey  City,  NJ 

Hudson,  NJ 
Johnson        City-Kingsport-Bristol, 

TN-VA.... 

Carter,  TN 
Hawkins,  TN 
Sullivan,  TN 
Umcoi,  TN 
Washington,  TN 
Bristol  City,  VA 
-     Scott,  VA 

Washington,  VA 

Johnstown,  PA 

Cambria,  PA 
Somerset,  PA 

Joliet,  IL _. 

Grundy,  IL 
Will,  IL 

Joplin,  MO 

Jasper,  MO 
Newton.  MO 

Kalamazoo.  Ml  

Kalamazoo,  Ml 

Kankakee,  IL 

Kankakee,  IL 
Kansas  City.  KS-MO „ 


Wage 

index 


0.9066 


0.8208 
0.9941 


1.1630 
0.9445 
0.8439 

0.7506 
0.8923 

0.7358 
0.8935 
1.0599 

0.8446 


0.9060 
1.0507 
0.8649 

1.1352 

0.6969 
1.0064 


Urban  area  (constrtuerrt  counties 
or  county  eqwvaJents) 


Wage 
index 


Johnson,  KS 
Leavenworth,  KS 
Miami,  KS 
Wyandotte,  KS 
Cass,  MO 
Clay.  MO 
Jackson.  MO 
Lafayette,  MO 
Platte,  MO 
Ray,  MO 

Kenosha,  Wl 

Kenosha.  Wl 

Kitleen-Temple,  TX....„ 

Bell,  TX 
Coryell,  TX 

Knoxville,  TN 

Anderson,  TN 
Slount,  TN 
Grainger,  TN 
Jefferson,  TN 
Knox,  TN 
Sevter,  TN 
Union,  TN 

Kokomo,  IN 

Howard,  IN 
Tipton,  IN 

LaCrosse,  Wl 

LaCrosse,  Wl 

Lafayette,  LA 

Lafayette,  LA 
St.  Martin,  LA 

Lafayette,  IN 

Tippecanoe,  IN 

Lake  Charles,  LA 

Calcasieu,  LA 

Lake  County,  IL „.. 

Lake,  IL 

Lakeland-Winter  Haven,  FL 

Polk,  FL 

Lancaster,  PA 

Lancaster,  PA 

Lansing-East  Lansing,  Ml 

Qinton,  Ml 
Eaton,  Ml 
Ingham,  Ml 

Laredo,  TX „., 

Webb,  TX 

Las  Cruces,  NM 

Dona  Ana,  NM 

Las  Vegas,  NV „.. 

Clark,  NV 

Lawrence,  KS 

Douglas,  KS 

Lawton,  OK 

Comanche,  OK 

Lewiston-Auburn,  ME 

Androscoggtn,  ME 

Lexington-Fayette,  KY 

Bourbon,  KY 
Clark,  KY 
Fayette,  KY 
Jessamine,  KY 
Scott,  KY 
Woodford.  KY 

Urna,  OH 

Allen,  OH 
Auglaize,  OH 

Lincoln,  NE „ 

Lancaster,  NE 
Little  Rock-North  Little  Rock.  AR . 


1.0384 
0.9789 

0.8335 


0.9352 

0.9629 
0.9261 

0.8736 
0.9172 
1.0904 
0.8261 
0.9866 
1.0251 

0.7521 
0.8362 
1.0873 
0.9748 
0.8579 
0.9034 
0.9227 


0.9233 

0.9287 
0.9376 


Urban  area  (constrtuent  counties 
or  county  equivatents) 


Faulkner,  AR 
Lonoke,  AR 
Pulaski,  AR 
Saline,  AR 

Longview-Marshall,  TX 

Gregg,  Tx 
Harrison.  TX 

Lorain-Etyria,  OH „ 

Lorain,  OH 
Los  Angeles-Long  Beach,  CA.. 
Los  Angeles,  CA 

Louisville,  KY-IN 

Clark,  IN 
Floyd,  IN 
Harrison,  IN 
Bullitt,  KY 
Jefferson,  KY 
Oldham,  KY 
Shelby,  KY 

Lubbock,  TX 

Lubbock,  TX 

Lynchburg,  VA 

Amherst,  VA 
Campbell,  VA 
Lynchburg  City,  VA 

Macon-Warner  Robins,  GA 

Bibb,  GA 
Houston,  GA 
Jones,  GA 
Peach,  GA 

Madison,  Wl 

Dane,  Wl 

Manchester-Nashua,  NH 

Hillsborough,  NH 
Merrimack,  NH 

Mansfield,  OH 

Richland,  OH 

Mayaguez,  PR 

Anasco,  PR 
Cabo  Rojo,  PR 
Hormigueros,  PR 
Mayaguez,  PR 
San  German,  PR 
McAllen-Edinburg-Mission,  TX_. 
Hidalgo,  TX 

Medford,  OR 

Jackson,  OR 

Melbourne-Titusville,  FL 

Brevard,  FL 

Memphis,  TN-AR-MS 

Crittenden,  AR 
De  Soto,  MS 
Shelby,  TN 
Tipton,  TN 

Merced,  CA 

Merced,  CA 

Miami-Hialeah,  FL 

Dade.  FL 
Middlesex-Somerset-Hunterdon. 

NJ 

Hunterdon,  NJ 
Middlesex,  NJ 
Somerset,  NJ 

Midland,  TX 

Midland,  TX 

Milwaukee,  Wl 

Milwaukee,  Wl 
Ozaukee,  Wl, 
Washington,  Wl 
Waukesha,  Wl 
Minneapolis  St.  Paul,  MN-WI 


Wage 
iTKlex 


0.8037 

0.9519 
1.2431 
0^520 


0.9568 
0.8566 

0.8275 


1.0167 
0.9222 

0.9116 
0.4842 


0.7655 
0.9701 
0.8862 
0.9644 

1.0727 
1.0151 

09837 

1.0576 
1.0435 

1.1224 


UM  I 


22138 Federal  Register  /  Vol.  52.  No.  Ill  /  Wednesday.  June  10.  1987  /  Proposed  Rules 


Federal  Register  /  Vol.  52.  No.  Ill  /  Wednesday.  June  10.  1987  /  Proposed  Rules 


22139 


Urban  area  (constituent  counties 
or  county  equivalents) 


Anoka,  MN 

Carver.  MN 

Chisago.  MN 

Dakota,  MN 

Hennepin,  MN 

Isanti,  MN 

Ramsey,  MN 

Scott.  MN 

Washington,  MN 

Wnght,  MN 

St  CfOix,  Wl 
Mobile.  AL 

Baldwin,  AL 

Mobile.  AL 
Modesto,  CA 

Stanislaus,  CA 
Monmouth-Ocean,  NJ 

Monmouth,  NJ 

Ocean.  NJ 
Monroe.  LA 

Ouachita,  LA 
Montgomery.  AL 

Autauga.  AL 

Elmore.  AL 

Montgomery,  AL 
New  York.  NY 

Bronx.  NY 

Kings.  NY 

New  York  City 

Putnam,  NY 

Queens,  NY 

Richmond,  NY 

Rockland,  NY 

Westchester,  NY 
Newark.  NJ 


,  NY 


X" 


Essex.  NJ 

Morns.  NJ 

Sussex.  NJ 

Union.  NJ 
Niagara  Falls,  NY 

Niagara.  NY 
Norfolk-Virginia      Beach-Newport 

News,  VA 

Chesapeake  City,  VA 

Gloucester.  VA 

Hampton  City.  VA 

James  City  Co.,  VA 

Newport  News  City,  VA 

Norfolk  City,  VA 

Poquoson,  VA 

Portsmouth  City,  VA 

Suffolk  City,  VA 

Virginia  Beach  City,  VA 

Williamsburg  City.  VA 

York.  VA 
Oakland,  CA 

Alameda,  CA 

Contra  Costa.  CA 
Ocala.  FL 

Marion.  FL 
Odessa,  TX 

Ector,  TX 
Oklahoma  City.  OK 

Canadian.  OK 

Cleveland,  OK 

Logan,  OK 

McClain,  OK 

Oklahoma.  OK 

Pottawatomie.  OK 
Olympia.  WA 

Thurston.  WA 
Omaha,  NE-IA 


Wage 
index 


08319 

1.1049 
0.9365 

08471 
08173 

1.3092 


10608 

0.8492 
09196 


Urt)an  area  (constituent  counties 
or  county  equivalents) 


1.4023 

0.8183 
0  8919 
1.0065 


1.0349 


0.9822 


Pottawattamie.  lA 

Douglas.  NE 

Sarpy.  NE 

Washington,  NE 
Orange  County.  NY 

Orange,  NY 
Ofiando,  FL 

Orange.  FL 

Osceola.  FL 

Seminole.  FL 
Owenstx>ro.  KY 

Daviess.  KY 
Oxnard- Ventura.  CA 

Ventura.  CA 
Panama  Oty,  Fl — 

Bay.  FL 
Parkersburg-Marictta,  WV-OH 

Washington.  OH 

Wood,  WV 
Pascagoula,  MS 

Jackson,  MS 
Pensacola.  FL 

Escambia,  FL 

Santa  Rosa.  FL 
Peoria,  IL 

Peoria,  IL 

Tazewell,  IL 

Woodford,  IL 
Philadelphia,  PA-NJ 

Burlington,  NJ 

Camden,  NJ 

Gloucester,  NJ 

Bucks,  PA 

Chester,  PA 

Delaware,  PA 

Montgomery.  PA 

Philadelphia,  PA 
Phoenix,  AZ 

Mancopa.  AZ 
Pine  Bluff.  AR „ 

Jefferson,  AR 
Pittsburgh.  PA 

Allegheny.  PA 

Fayette.  PA 

Washington.  PA 

Westmoreland,  PA 
Pittsfield.  MA 

Berkshire,  MA 
Ponce.  PR 

Juana  Diaz.  PR 

Ponce.  PR 
Portland.  ME 

Cumljerland,  ME 

Sagadahoc,  ME 

York,  ME 
Portland.  OR 

Clackamas.  OR 

Multnomah.  OR 

Washington.  OR 

Yamhill.  OR 
Portsmouth-Dover-Rochester,  NH. 

Rockingham,  NH 

Stratford,  NH 
Poughkeepsie,  NY 

Dutchess,  NY 
Providence-  Pawtucket- 

WoonsockeL  Rl 


Wage 
index 


0.6828 
09356 

0.8360 
1.2976 
0.7882 
08828 

08929 
0.8241 

09879 
1.0935 


1.0079 
0.7767 
1.0240 

09946 
0.5513 

0.9461 
1.1292 

0.9114 
0.9597 
0.9811 


Urtmn  area  (cortstituent  counties 

Wage 

or  county  equivalents) 

index 

Bristol.  Rl 

Kent,  Rl 

Newport,  Rl 

Providence,  Rl 

Washington,  Rl 

Provo-Orem,  UT 

09278 

Utah,  UT 

Pueblo.  CO 

09920 

Pueblo.  CO 

Racine  Wl             

0.9299 

Racine,  Wl 

Raleioh-Durtwm  NC   

0.9274 

Durham,  NC 

Franklin,  NC 

Orange.  NC 

Wake.  NC 

Rapid  City  SO 

0.8702 

Pennington,  SO 

Reading.  PA 

0  9381 

Berks.  PA 

Redding.  CA 

1 .0803 

Shasta,  CA 

Reno  NV      

1.1202 

Washoe.  NV 

RichlandKennewick,  WA 

0.9668 

Benton.  WA 

Franklin,  WA 

Richmond-Petersbura  VA 

08897 

Charles  Dty  Co  .  VA 

Chesterfield.  VA 

Colonial  Heights  City.  VA 

Dinwiddie.  VA 

Goochland.  VA 

Hanover.  VA 

Henrico.  VA 

Hopewell  City.  VA 

New  Kent,  VA 

Petersburg  City,  VA 

Powhatan.  VA 

Prince  George.  VA 

Urt)an  area  (constituent  counties    i     Wage 
or  county  equivalents)  index 


Richmond  Oty,  VA 
Riverside-San  Bernardirx),  CA . 

Riverside.  CA 

San  Bernardino.  CA 
Roanoke.  VA 

Botetourt,  VA 

Roanoke.  VA 

Roanoke  Oty.  VA  • 

Salem  City.  VA 
Rochester,  MN 

Olmsted.  MN 
Rochester.  NY 

Livingston,  NY 

Monroe.  NY 

Ontano.  NY 

Orleans.  NY 

Wayne.  NY 
Rockford,  IL 

Boone,  IL 

Winnebago.  IL 
Sacramento,  CA 

Eldorado.  CA 

Placer,  CA 

Sacramento.  CA 

Yolo.  CA 
San  Diego.  CA 

San  Diego.  CA 
San  Francisco,  CA 

Mann.  CA 

San  Francisco,  CA 

San  Mateo,  CA 
San  Jose,  CA 


1.1536 
0.8346 

1.0027 
0.9558 


1.0245 
1.2140 

1.2350 
1.4945 

1.4323 


Santa  Clara,  CA 
San  Juan.  PR _., 

Barcelona,  PR 

Bayoman.  PR 

Canovanas,  PR 

Carolina.  PR 

Catano.  PR 

Corozal,  PR 

Dorado,  PR 

Fajardo,  PR 

Florida.  PR 

Guayrtabo  PR 

Humacao,  PR 

Juncos.  PR 

Los  Piedras,  PR 

Loiza,  PR 

Luguilio,  PR 

Manati.  PR 

Naranjito.  PR 

Rio  Grande.  PR 

San  Juan,  PR 

Toa  Alta,  PR 

Toa  Baja.  PR 

Trojillo  Alto,  PR 

Vega  Alta,  PR 

Vega  Baia,  PR 
Santa       Barbara-Santa       Maria- 

Lompoc.  CA 

Santa  Barbara,  CA 
Santa  Cruz,  CA 

Santa  Cruz,  CA 

Saginaw- Bay  City-Midland.  Ml 

Bay.  Ml 
Midland,  Ml 
Saginaw  Ml 

St  Cloud.  MN 

Benton,  MN 
Sherburne,  MN 
Stearns,  MN 

St.  Joseph.  MO 

Buchanan.  MO 

St.  Louis,  MO-IL 

Clinton,  IL 
Jersey,  IL 
Madison,  IL 
Monroe,  IL 
SL  Clair,  IL 
Franklin,  MO 
Jefferson,  MO 
St.  Charles,  MO 
St.  Louis,  MO 
St.  Louis  City,  MO 

Salem,  OR 

Marion,  OR 
Polk,  OR 
Salinas-Seaside-Monterey,  CA.... 
Monterey,  CA 

Salt  Lake  Oty-Ogden.  UT 

Davis,  UT 
Salt  Lake.  UT 
Weber,  UT 

San  Angelo,  TX 

Tom  Green,  TX 

San  Antonio.  TX 

Bexar.  TX 
Comal,  TX 
Guadalupe.  TX 

Santa  Fe.  NM 

Los  Alamos,  NM 
Santa  Fe,  NM 
Santa  RosaPetaiuma.  CA 


0.5349 


1.1428 
1.2017 
1.0646 

0.9662 

0.8811 
1.0160 


1.0416 

1.2211 
0.9508 

0.8302 
0.8377 

0.9362 
1.2943 


Urban  area  (constituent  counties 
or  county  equrvalents) 

Sonoma,  CA 

Sarasota,  FL , 

Sarasota,  FL 

Savannah,  GA 

Chatham,  GA 
Effingham,  GA 

Scranton-Wiikes  Barre,  PA 

Columbia.  PA 
Lackawanna,  PA 
Luzerne,  PA 
Monroe,  PA 
Wyoming,  PA 

Seattle,  WA 

King,  WA 
Snohomish,  WA 

Sharon,  PA 

Mercer,  PA 

Sheboygan.  Wl 

Sheboygan,  Wl 

Sherman-Denison.  TX 

Grayson,  TX 

Shreveport,  LA 

Bossier,  1_A 
Caddo,  LA 

Sioux  City,  lA-NE 

Woodbury,  lA 
Dakota,  NE 

Sioux  Falls,  SD 

Minnehaha.  SD 

South  Bend-Mishawaka,  IN 

St  Joseph,  IN 

Spokane.  WA 

Spokane,  WA 

Springfield,  IL 

Menard,  IL 
Sangamon,  IL 

Springfield,  MO 

Christian,  MO 
Greene,  MO 

Springfield,  MA „ 

Hampden.  MA 
Hampshire,  MA 

State  College,  PA 

Centre,  PA 

SteubenvilleWeirton,  OH-WV 

Jefferson.  OH 
Brooke,  WV 
Hancock,  WV 

Stockton,  CA 

San  Joaquin,  CA 

Syracuse,  NY 

Madison,  NY 
Onondaga,  NY 
Oswego,  NY 

Tacoma,  WA 

Pierce.  WA 

Tallahassee,  FL 

Gadsden,  FL 
Leon,  FL 
Tampa-St,  Petersburg-Clearwater. 

FL 

Hernando,  FL 
Hillsborough,  FL 
Pasco,  FL 
Pinellas,  FL 

Terre  Haute,  IN 

Clay,  IN 
Vigo,  IN 

Texarkana-TXTexarkana,  AR 

Miller,  AR 
Bowie,  TX 
Toledo,  OH 


Wage 
index 


0.9166 
0.6405 

0.9318 


1.0930 

0.9198 
0.9318 
0.8285 
0.8994 

0.9248 

0.9552 
0.9605 
1.0823 
1.0040 

0.9074 

0.9758 

1.0303 
0.9106 

1.1743 

0.9730 

1,0325 
0.8531 

0.9125 

0.8090 
0.8071 
1.1101 


Urban  area  (constituent  counties    '     Wage 
or  county  equrvalents)  i      index 


Fulton,  OH 
Lucas,  OH 
Wood.  OH 

Topeka,  KS 

Shawr>ee,  KS 

Trenton,  NJ 

Mercer,  NJ 

Tucson,  AZ „„.. 

Pima,  AZ 

Tulsa,  OK _...., 

Oeeks,  OK 
Osage,  OK 
Rogers,  OK 
Tulsa,  OK 
Wagoner,  OK 

Tuscaloosa,  AL 

Tuscaloosa,  AL 

Tyler,  TX 

Smith,  TX 

Utica-Rome,  NY 

Herkimer,  NY 
Oneida,  NY 

Valtejo-Fairfield-Napa,  CA 

Nai3a.CA 
Solano,  CA 

Vancouver,  WA 

Clark,  WA 

Victoria,  TX 

Victona,  TX 
Vineland-Mlltvllle-Bndgeton,  NJ .... 
Cumt)erland,  NJ 

Visalia-Tulare-Porterville,  CA 

Tulare.  CA 

Waco.  TX 

McLennan,  TX 

Washington,  DC-MD-VA „. 

District  of  Columbia,  DC 
Calvert,  MD 
Charles,  MD 
Frederick,  MD 
Montgomery,  MD 
Pnnce  Gecges,  MD 
Alexandria  City,  VA 
Arlington.  VA 
Fairfax,  VA 
Fairfax  City,  VA 
Falls  Church  City,  VA 
Loudoun,  VA 
Manassas  Oty,  VA 
Manassas  Park  City,  VA 
Prince  William,  VA 
Stafford,  VA 

Waterloo-Cedar  Falls,  lA 

Black  Hawk.  lA 
Bremer,  lA 

Wausau,  Wl 

Marathon,  Wl 
West    Palm   Beach-Boca   Raton- 

Delray  Beach,  FL 

Palm  Beach,  FL 

Wheeling.  WV-OH 

Belmont,  OH 
Marshall,  WV 
Ohio,  WV 

Wichita.  KS 

Butler,  KS 
Harvey,  KS 
Sedgwick,  KS 

Wichita  Falls,  TX 

Wichita,  TX 
Williamsport,  PA _ 


0.9955 
1.0014 
0.9639 
0.9046 


0.9515 
0.9326 
0.821 1 

1.2767 

1.0772 
0.7993 
09580 
1.1418 
0.8585 
1.1063 


0.9432 

0.9457 

0.9431 
0.8762 

1.0469 

0.8221 
0.8804 
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Urban  area  (constituent  counties 
or  county  eguvalenU) 

Wage 
index 

Lyconriing,  PA 
Wilmington  DE-NJ-MD 

1.0125 

New  Castle,  DE 
Cecil.  MD 
Saiom,  NJ 
yVUmnoton  NC    

0.8602 

New  Hanover,  NC 
Wofcestef-Fitctiburg-Leominster. 

MA             

0.9460 

Worcester,  MA 
Yakima  WA           

09850 

Yakima,  WA 
York  PA                   

0.9340 

Adams,  PA 
York,  PA 
YnunastrMvn-Warren  OH 

09942 

Mahoning,  OH 
Tnjmbull,  OH 
Yuba  Cftv  CA     

0.9970 

Sutter,  CA 
Yuba.  CA 

Table  4b.— Wage  Index  for  Rttral 
Areas 


NofHirban  area 


Alabama 
AJaska ... 
Arizona.. 


Wage 
irKlex 


0.7005 

1.3815 

.8886 


Table  4b.— Wage  index  for  Rural 
Areas — Conttnued 


Nonurban  area 


Arkansas 

California 

Colorado 

Connecticut , 

Delaware 

Florida 

Georgia 

Hawaii 

Idaho 

Itllnots 

Indiana 

Iowa 

Kansas ~ 

Kentucky 

Louisiana  — 

Matfte - 

Maryland 

Massachusetts... 

Michigan 

Minnesota 

Mississippi 

Missouri _ 

Montarui....- 

Netwaaka ..~ 

Nevada. - 

New  Hampshire . 

New  Jersey ' 

New  Mexico 

New  York 

North  Carolina.... 


Wage 
index 


7124 
0433 
8666 
.0013 
8236 
8223 
7386 
9318 
8516 
8188 
8104 
8070 
.7927 
.7754 
.7856 
.8191 
.8112 
.0033 
.9041 
.8605 
.7215 
.7644 
.8558 
.7751 
.9817 
A7M 


.8359 
.8124 
.7650 


Table  4b  —Wage  Index  for  Rural 
Areas — ContifKied 


Nonurban  area 


North  Dakota.... 

Ohio 

Oklahoma 

Oregon , 

Pennsylvania.... 

Puerto  Rico 

Rhode  Island  '. 
South  Carolina. 
South  Dakota... 

Tennessea 

Texas 

Utah 

Vermont 

Virginia - 

Virgin  Islands  ■ . 

Washington 

West  Virginia.... 

Wisconsin 

Wyoming 


Wage 

index 


.8463 

.8609 
,7938 
1  0029 
8807 
.554  7 


.7232 
.7668 
.7162 

7592 
8762 
.8387 
.7833 


9847 

8414 
6458 
9100 


_L 


■  All  counties  within  the  State  are  classified 
urban. 
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♦ 

01 

SUR5 

5 

01 

SUR& 

6 

01 

SJKS 

7 

01 

SURG 

b 

01 

SURG 

9 

01 

MED 

10 

01 

MtO 

11 

01 

MED 

12 

01 

MlO 

V 

13 

01 

MEO 

M 

01 

HtO 

15 

01 

MEO 

16 

01 

MEO 

17 

01 

MtO 

18 

01 

ME  3 

19 

01 

MEO 

ZO 

01 

MtO 

21 

01 

MtU 

22 

01 

MEO 

23 

01 

MEO 

2^ 

01 

MEO 

2b 

01 

MEO 

2b 

01 

MEO 

27 

Jl 

HfcO 

2b 

01 

MEO 

29 

01 

MEO 

30 

01 

MLO      ♦ 

31 

01 

MfcO 

32 

01 

MEO 

33 

01 

MEO      ♦ 

3« 

01 

MEO 

35 

01 

MtO 

*         lEOICAKE    DA 

l/     ♦•      U«(,S 

469    AN 

\     Nore: 

CEOMEri^tl 

)      NOTEJ 

RELATIVE 

TA8LE   5 


CRANIOTOMY  ACE  >17  EXCEPT  FOR  TRAUMA 
CRANIOiaMT  FOR  TRAUMA  AGE  >17 
•  CRANIOTOMY  A&E  0-17 
SPINAL  PROCEDURES 
EXTRACRANIAL  VASCULAR  PROCEDURES        

CARPAL  TUNNEL  RELEASE 

PERIPH  t  CRANIAL  NERVE  C  OTHER  NERV  SYST  PROC  MITH  CC 

PERIPrt  t  CRANIAL  NERVE  &  CTHER  NERV  SYST  PROC  M/0  CC 

SPINAL  DISORDERS  t  INJURIES 

NtRVOUS  SYSTEM  NEOPLASMS  WITH  CC 

NERVOUS  SYSTEM  NEOPLASMS  W/U  CC 
Jt&ENERATIVE  NERVOUS  SYSTEM  DISORDERS 
MULTIPLE  SCLEROSIS  t  CEREBELLAR  ATAXIA 
SPECIFIC  CEREBROVASCULAR  DISORDERS  EXCEPI  IIa 
TRANSIENT  ISCHEMIC  » T I AC<  L    PRECEREBRAL  OCCLUSIONS 

NONSPECIFIC  CEREBROVASCULAR  DISORDERS  ti    CC 
NONSPECIFIC  CEREBROVASCULAR  DISORDERS  4/3    CC 
CRANIAL  C  PERIPHERAL  NERVE  DISORDERS  rflTH  CC 
CRANIAL  C  PERIPHERAL  NERVE  DISORDERS  rt/0  CC 
NERVOUS  SYSTEM  INFECTION  EXCEPT  VIRAL  MENINGITIS 

VIRAL  MENINGITIS 
HYPERTENSIVE  ENCEPHALOPATHY 
NONTRAUMATIC  STUPOR  6  COMA 
SEWURE  L    HEADACHE  ACE  >1/  MlIH  CC 
SEIZURE  &  HEADACHE  ACE  >17  M/Q  CC 

SEIZURE  C  HEADACHE  AGE  0-17 

TRAUMATIC  STUPOR  C  COMA,  COMA  >l  HR 

TRAUMATIC  STUPOR  tCOMA,  CCMA  <1  HK  ACE  >17  MITH  CC 

TKAJMATIC  STUPOR  t  COMA,  COMA  <1  HR  ACE  >17  M/0  CC 

TKAUMATIC  STUPOR  C    CDMA,  COMA  <1  HR  ACE 


0-17 


CONCUSSION  ACE  >17  WITH  CC 

CJ.<CUSSION  AGE  >17  rt/0  CC 

CONCUSSION  AGE  0-17 

JTHER  DISORDERS  OF  NERVOUS  SYSTEM  WITH  CC 

JTHER  DISORDERS  OF  NERVOUS  SYSTEM  W/J  CC 


U       nl?['^ttl    lt[^.'',*''lr.t^^'^    SUPPLEMENTED  BY  DATA  fR3r.    MARYLAND  AND  MICHIGAN  FOR  LOH  VOLUME  ORGS. 

♦•   ORGS  469  ANO  470  CONTAIN  CASES  WHICH  COULD  NOT  BE  ASSIGNED  TO  VALID  ORGS. 

SqIeI   8FprT[wi^P^rurc\oc"o.cc^i;^  ^^    DETERMINE  PAYMENT  FOR  OUTLIER  ANO  TRANSFER  CASES. 

note:   relative  WEIGHTS  ARE  BASED  ON  MEDICARE  PATIENT  DATA  AND  HAT  NO  I  BE  APPRGPRIATE  FOR  OTHER  PATIENTS. 
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HMETIC    AND   GEOMETRIC    MEAN   LENGTH    OF    STAY. 

ANO 

>ECTIVE    PAYMENT 

SYSTEM 

RELATIVE 

ARITHMETIC 

GEOMETRIC 

OUTLIER 

WEIGHTS 

MEAN   LOS 

MEAN    LOS 

Threshold 

3.4100 

18.5 

14.1 

37 

3.7713 

17.9 

12.5 

35 

I 

2.9183 

12.7 

36 

2.5717 

16.7 

12.4 

35 

OU 
(D 

1.5659 

8.0 

6.6 

21 

3 

.4381 

2.6 

2.0 

7 

93 

2.4381 

18.9 

10.8 

34 

00 

.7266 

5.0 

3.3 

19 

a.. 
CB 

1.2570 

10.8 

7.0 

30 

S" 

1.2100 

11.1 

7.6 

31 

^ 

.7694 

7.5 

5.2 

28 

< 

.9358 

9.7 

6.9 

30 

o_ 

.9291 

9.5 

7.2 

30 

oi 

1.2348 

10.4 

7.9 

30 

ro 

.6281 

9.4 

*.? 

17 

2 

p 

1.0274 

8.9 

6.6 

30 

t^ 

.6294 

6.0 

4.6 

19 

.9247 

8.4 

6.2 

29 

.6112 

5.9 

♦  .* 

21 

'    ■ 

1.6089 

11.0 

7.6 

31 

^ 

a 

1.3507 

9.1 

7.1 

30 

c 

3 

.7034 

5.7 

4.6 

18 

re 

.9438 

6.7 

4.5 

27 

Q. 

.9162 

6.9 

5.1 

24 

03 

.5  365 

4.6 

3.6 

15 

"c" 

.")  ?88 

3.6 

?.^ 

13 

3 

1 .*  36tt 

6.4 

'>.^ 

27 

1. 1177 

6.S 

5.» 

28 

P 

.5528 

«.9 

3.3 

19 

h-i 

.3539 

2.0 

8 

03 

.6354 

5.6 

*.  1 

21 

^^ 

.3931 

3.7 

?.8 

12 

■a 

.245? 

1.6 

5 

1.1974 

6.6 

6.G 

29 

.6032 

5.6 

4.0 

20 

o 

CO 

re 

LOW   VOLUME    ORGS 

• 

30 

CASES. 

re 

03 

RIATE    FOR    OTHER 

PATIENTS. 

M 
M 

TAdLE 


LIST 


nc  nttrun'il^    BFLATEO  CROUPS  (ORGS).  RELATIVE  WEIGHTING  FACTORS,  ARITMMET 
OF  DIAGNOSIS  •'E|;JJ|J„'^5°"^^^;°outl  IeR  CUTOFF  POINTS  USED  IN  THE  PROSPECT 
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IC  *N0  GEOMETRIC  MEAN  LENGTH  OF  STAY, 
IVE  PAYMENT  SYSTEM 


36 
37 
38 
39 

«0 

41 
42 
43 
44 
45 

46 
47 

4<1 
49 

50 

51 
52 
53 
54 
55 

56 
57 

58 
59 

60 

61 
62 
63 
64 
65 

66 
67 
68 
69 
70 


02 
02 
02 
02 
02 

02 
02 
02 
02 
02 

02 
02 
02 
03 
03 

03 
03 
03 

03 
03 

03 
03 
03 
03 
03 

03 
03 
03 
03 
03 

03 
03 
03 
03 
03 


SURG    RETINAL  PROCEDURES 

SU«G    ORBITAL  PR3CE0URES 

SUKG    PRIMARY  IRIS  PROCEDURES 

SURG    LENS  PROCEDURES  WITH  OR  WITHOUT  VITRECTOMY 

SURG    EXTRAOCULAR  PROCEDURES  EXCEPT  ORBIT  AGE  >17 

SURG  ♦  EXTRAOCULAR  PROCEDURES  EXCEPT  0«B1T  AGE  0-17 

SURG    INTRAOCULAR  PROCEDURES  EXCEPT  RETINA.  I»IS  C  LENS 

MEO  HYPHEMA 

MED  ACUTE    MAJOR    EYE     INFECTIONS 

NED  ^NEUROLOGICAL    EYE    OlSOROERS 

MtO  OTHER    OlSOROERS    OF    THE    EYE    ACE    >17    W    CC 

MEO  JTHER    OlSOROERS    OF    THl    EYE    AGE    >17    W/O   CC 

MEO  ♦    OTHER    DISORDERS    OF    IHt    EYfc    ACE    0-17 
SURG         MAJOR    HEAD    C    NECK    PROCEDURES 
SU»G         SIALOADENECTOMY 

SURG  SALIVARY    GLANO    PROCEDURES    EXCEPT    SIALOADENECTOMY 

SURG  CLEFT    Ll^*    t    PALATE     RtPAlK 

SURG         ilNUS    t    MASTOID    PkOCEOURES    AGE    >l! 

SURG  ♦    SINUS    C    MASTOID    PkOCEOURES    AGE    0-17 

SURG         MISCELLANEOUS    f*«.    NOSE    i    THROAT    PRJCEOURES 

Su5^        ?jr?RDJ!^IxCEPT    TONSILLECTOMY    (./J*    ADt  ND I OECTOMY   ONLY,    ACE    >17 

Su5g  ♦     UA    PROC!    EXCEPT    TONSILLECTOMY    l./a«    AU£  S3I OECTOMY    ONLY.    AGE    0-17 
SURG         IJNilLLECTOMY    t/OR    AOENOIOfcCTOMY    JMLY,    AGE    >17 

SURG  •    TONSILLECTOMY    t/OR    AOENOI DECT3MY    3^^LY,    AGE    0-17 


SURG 

SURG    ♦ 
SURG 
H£0 
MEQ 

MEO 
NED 
MEO 
MEO 
MED 


■irSlNGOTOHY    W    TUBE     INSERTION    AGE    >17 
ITKINGUTJMY     M     TUBE     IMSEHIIUN    AGE    0-17 
JiHtR    EAR,    N3St     C    TH«UAT    U.R.    P^aCEOURES 
EAR.    NOSE    C     THROAT    MALIGNANCY 
OYSEOUILIBRIUM 


EPISTAXIS 

EPIGLJIT  1  IIS 
OT  ITI  S    1i  Ul  A    C    UBI     A(,£ 
OT  II  IS    ItUl A    fc    U« I     ACf 
OTITIS    MEDIA    (.    oRI     A.E 


)17  WITH  CC 

>1  7  M/3  CC 

0-  1  7 


RELAI I Vt 
WEIGHTS 
.6844 
.7000 
.3  780 
.5166 
.4688 

.3657 

.6610 
.3712 
.6297 
.5598 

.6173 
.3570 

.4018 

2.8950 

.6686 

.^4J7 
.72S3 
.6159 
.6889 
.♦593 

.♦*^8 

.  7869 
.3097 
.388* 
.2616 

.63P3 

.3089 

1.1477 

1.0513 

.4587 

.*27* 
1.0226 
.7164 
.5193 
.4947 


ARl THMETIC 
MEAN    LOS 

2.1 
2.* 


1.1 
«.f 
«•• 
«.S 

9.* 

3.6 

15.6 
3.4 

2.9 
3.6 

9.1 

2.3 

2.3 
9.1 

2.0 


4.3 

7.3 
8.4 
4.2 

3.9 
5.9 
6.1 
4.8 
3.8 


GEOMETRIC 
MEAN  LGS 
3.1 
3.0 
2.2 
1.8 
2.0 

1.6 
2.5 
3.7 
5.6 
3.3 

3.8 
2.5 
2.9 

11.8 
2.8 

2.3 
2.8 
2.3 
3.2 

1.8 

1.8 
3.2 
1.5 
1.7 

1.5 

2.5 
1.3 
4.6 
4.7 
3.5 

3.2 
4.5 
5.1 
4.0 
3.1 


AND 


OUTLIER 

THRESHOLD 

10 

13 

9 

5 
7 

4 

9 

14 

20 

14 

22 
13 
13 
35 
9 

8 
12 
10 
11 

b 

7 

20 
3 
5 
3 

17 
3 
28 
28 
12 

12 

20 
17 
14 
12 


1^ 


-n 

9 

3, 

9 

<s. 


< 

2 
o 


n 
a. 

3 
TO 
U 
O- 

■< 

3 


S 
^ 


o 
■a 

o 
v> 

(0 

O. 

c 

i* 


TABLE   5 


Page  3  of  14 


LIST  OF  OUCNOSIS  RELATED  CROUPS  (ORGS),  RELATIVE  MEICHTINC  FACTORS,  ARITHMETIC  AND  GEOMETRIC  MEAN  LENGTH  OF  STAY.  AND 

LENGTH  OF  STAY  OUTLIER  CUTOFF  POINTS  USED  IN  THE  PROSPECTIVE  PAYMENT  SYSTEM 


71 
72 
73 
74 
75 

76 
77 
78 
79 

80 

81 
82 
83 
8« 
85 

86 
87 
88 
89 

90 

91 
92 
93 

9» 
95 

96 
97 

98 
99 

100 

101 
102 
103 
104 
105 


03 
03 
03 
03 
04 

04 
04 
04 
04 
04 

04 
04 
04 
04 
04 

04 
04 
04 
04 
04 

04 
0% 
04 
04 
04 

04 
04 
04 
04 
04 

04 
04 
05 
05 
05 


MED 
MED 
MED 
MED 
SURS 

SURS 

SURS 
MED 
MED 
MEQ 

MED 
MED 
MED 
MED 
MEO 

MED 
MtO 
MEO 
MEO 
MED 

MEO 

MfcO 
MED 
NED 
MED 

MEO 
MEO 
MED 
MED 
MEO 

MED 
MEO 
SURG 

suRi; 

SURG 


LARYNGOTRACMFITIS 
NASAL    T««JMA    t    DEFORMITY 
OTHER    EA»i,    NOSE    t    THROAT 
JIHER    EAR.    NOSE     L    THROAT 
HAJUR    CHFST    PROCEDURES 


DIAGNOSES 
DIAGNOSES 


AGE 

AGE 


>l  7 
0-17 


JIHLK    RLSP    SYSTEM    O.R.     PSnCtOURES 
OTHER    RESP    SYSTtM    L' .  ^  .    PKOCtOJRES 
PULMONARY    EMBOLISM 
RESPIRATORY    INFECTIONS    t. 
RESPIRATORY    INFECTIONS    L 


•I    CC 
x/3   CC 


I  Sf  'l  HHMAF  IONS 
INFLAMIAT I3NS 


AGE 
AGE 


>17 

>I7 


MITH    CC 

w/n  CC 


RESPIRATORY    INFECTIONS    L     I  NFL  »>l1*r  IINS    iZf     0-1? 
RcSPIRATORY    NEOPLASMS 
MAJOR    CHEST    TtfiLIM*    „IIH    CC 
MAJOR    CHEST     T^ijxA    M/Q    CC 
PLEUK*L    TFf  J'>IJN    nI  H    CC 

PLEJi-'AL  f  F  f  JSI  ,TN  w/ J  CC 

PaLMjNA.<r  f  Of  «*  t  RtSPIMATORY  FAILURE 

chr:)nic    lasTtfucTivf   pulmqnart  disease 

SMPLE     •>HtJH}UH     t    PltUKISr    *SE     >l/    WITH    CC 
SIMPLE     PNEUHUNI*     t     PLfJi'lST     k'A      >ir     «/3    CC 

SIHPLf     "NfUMONI*     C     PLfUWIST     AiE     0-17 
iNlt^SIlTUL     LJN&     OlSfASt     XIIH    CC 
iNltRSIirUl     UNO    OISIASf      W/0    CC 
PNtjMQTHJRAX    ttllH    CC 
PNEUMOTHORAX    M/0    CC 


8R0NCHIIIS  L  ASTHMA 
BRONCHITIS  (.  ASTHMA 
8K3NCHITIS  L  ASTHMA 
RtSPRATOkY  SIGNS  t 
RESPIRATORY    SIGNS    L 


»:.r    >i  7    taiTH   CC 
Auf     >1 7    M/G    CC 

A&t     0- 1 7 

symptoms  -! tm  cc 
stmpt:;m'>  „/j  cc 


JTNf.*i     R-SPIRATORY     SYSTfM    CIACSOSeS    .<ITH    CC 

JTMtR     RESPIRATORY     SYSTEM    CIAG^3S£S    d/3    CC 

HEA.<T     r^ANSPlANT 

CARDIAC    YALVb    PRUCtOJRE    M    PjMS    S. 

CARDIAC    VALVE    PROCEDURE    M   Pum?    t 


W    CARDIAC     CATrl 
-/'3    CARDIAC    CATH 


RELATIVE 

WEIGHT  S 

.7359 

.  iS27 

3.0064 

2.072? 

1.0  7(S8 
I.*79? 
2.0196 
1.2317 

1  .  I  B  7? 

I . 1 8*6 
.95S7 
.5^87 

1. 1 391 

.  768! 

l.'>b^^ 

1.1237 

1.2522 

.8  330 

1.269* 
.8208 

1.3776 
.7*97 

.9  795 
.7M4 
.5695 
.7  780 
.5234 

.9549 

.5618 

1 3.9614 

7.3173 

5. 7869 


ARITHMETIC 

MEAN  LOS 

4.6 

4.2 

5,5 

14.8 

12.5 

6.6 

10.8 

12.5 

9.* 

9.5 
9.3 
8.3 
5.4 

9.0 

6.5 

8.4 
7.8 
9.0 

6.9 

6.3 

8.8 
6.5 
9.6 

6.5 

7.2 
5.7 
3.7 
5.5 
3.6 

7.  1 

4.8 

3  3.7 

20.3 

15.8 


GEOMETRIC 
MEAN  LOS 
3.8 
3.1 
3.7 
2.1 
1?.3 

8.3 
4.3 
9.0 
9.5 

7.3 

7.0 
6.4 
6.5 
4.3 

6.8 

4.9 
6.1 
6.3 

7.2 

5.9 

4.9 
6.8 
5.0 
7.3 
5.2 

6.0 
4.9 
3.0 
4.2 
2.9 

5.4 

3.6 
25.8 
17.3 
13.1 


OUTLIER 
THRESHOLD 
14 
15 
22 
9 
35 

32 
27 
32 
33 

30 

30 
29 
27 
17 

30 

23 

29 
24 

28 
19 

23 

30 
23 
30 
21 

20 
15 
11 
19 
11 

25 

16 

49 

40 

-36 
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•  •ItOl.AKl     ^ATA     HAYL     iii  '^     SJPPLfMjsTtO     BT     DATA     fR.)M     MARYLAND    AND     MICHIGAN     FOR     LOW     VJ.UMt     ORGS. 

♦♦       ORGS    469    ANO    470    CONTAIN    CASPS     WHICH    COJLD    NOT     B:     ASSIGNtD     TJ    VALID    ORGS. 

NOTE:       GEOMETRIC    MEAN    IS    USED    3NLY     T3    DETtRHINE    PAYMtNl     E OR    UJlLlER     AND    TRANSFER    CASES. 

MOIEJ       RELATIVE    WEIGHTS    ARE    BASED    ON    MEDICARE    PATIEST    DATA    ANO    MAY    NOT    B"^    APPROPRIATE    FOR    OTHEB    PATIENTS. 


(0 

Si 


to 


TABLE 


LIST  UP  01 


106 

05 

SJRC 

107 

05 

SORi 

loa 

Ob 

SURG 

109 

05 

SORS 

110 

05 

SUR3 

111 

Oi 

SUKS 

112 

05 

SURG 

113 

05 

SURS 

IM 

05 

SU<i 

115 

05 

SURC 

116 

05 

SLIR5 

117 

05 

SU«i 

118 

05 

soRc; 

119 

05 

SURi 

120 

05 

SURG 

121 

05 

MEO 

122 

05 

NEO 

123 

05 

MtO 

12« 

05 

MtO 

125 

0^ 

MtO 

126 

05 

HEO 

127 

05 

HEO 

129 

05 

HEO 

129 

05 

HEO 

130 

05 

MEO 

131 

05 

HEO 

132 

05 

MEO 

133 

05 

MEO 

13« 

05 

MtO 

I3i 

05 

MEO 

136 

05 

MEO 

137 

05 

MEO 

139 

05 

MEO 

139 

05 

MED 

1«0 

05 

MEO 

ACNiKil^  RELATED  GROUPS  (ORGS),  RELATUE  MEIGHTINti  FACTORS,  ARITM^ET 
AGNOSIS  «E[.»TEO^GRUUPS^lU^^^i.^^  ^^^^^^  ^^^^^^  ^^^^  ^^  ^^^  PROSPECT 


CORONART  BYPASS  M  CARDIAC  CATM 

nieriNARY  BYPASS  H/0  CARDIAC  CATH 

JtSeS  CA«0l0TH08ACIC  OR  VASCULAR  PRDCEOURES.  «  PUHP 

ITHtR  CAROIOTHORACIC  PROCEDURES  W/O  PUMP 

MAJOR  RECONSTRUCTIVE  VASCULAR  PROC  A/0    PUMP  WITH  CC 

MA  ma  BFrnnSTRUCTIVE  VASCULAR  PROC  H/J  PUMP  W/3  CC 
31s?3l!r  PROCEDURES  EXCEPT  MAJOR  RECONSTRUCTION  -/J  PJMP 
aSpStaJJoN  FOR  CIRC  SYSTEM  DISORDERS  EXCEPT  ^P^E«  LIM6  t  TOE 
ipPER  LIMB  e.  TOE  AMPUTATION  FOR  CIRC  SYSTEM  OljajJI^S 
PERM  CARDIAC  PACEMAKER  IMPL*M  -»    411.  HEART  FAILURE  OR  SHOCK 

PERM  CARDIAC  PACEMAKER  IMPLANT  4/3    All.  HEART  FAILURE  OR  SHOCK 

CaSSiaJ  pI?EMaJeI  REPLACE  t  REVIS  EXCEPT  PULSE  GEN  REPLACEMENT 

CARDIAC  PACEMAKER  PJLSE  GENkRATOR  REPLACEMENT 

VEIN  LIGATION  L    STRIPPING 

JIHER  CIRCULATORY  SYSTEM  D.R.  PROCEDURES 

CIRCULATORY  DISORDERS  W  AMI  C  C.V.  ";1P  01 SCM  ALIVE 

CIRCULATORY  DISORDERS  M  AMI  U/^}    C.V.  COMP  DISCH  ALIVE 

CIRCULATORY  DISORDERS  M  AMI,  EXdREO  rriMPiFX  OIAC 

CIHCULAT'JRY  DISORDERS  EXCEPT  AMI,  M    CARD  CATH  L    COMPLEX  OIAO 

CiSaTORY  disorders  except  ami,  -  CARD  CATH  -/3  COMPLEX  DIAG 

ACUTE  C  SUBACUTE  ENDOCARDITIS 
HEART  FAILURE  t  SHOCK 
JEEP  VEIN  THROMBOPHLEBITIS 
CARDIAC  ARREST.  UNEXPLAINED 
PERIPHERAL  VASCULAR  DISORDERS  WITH  CC 

PERIPHERAL  VASCULAR  DISORDERS  U/0   CC 
tTHERJSCLEROSIS  WITH  CC 
ATHEROSCLEROSIS  W/0  CC 

JlRDUrciSoENITAL  L    VALVULAR  DISORDERS  AGE  >  17  WITH  CC 
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IC    AND   GEOMETRIC    MEAN   LENGTH   OF    ST*Y. 
IVE    PAYMENT    SYSTEM 


AND 


ANGINA    PECTORIS 


RELATIVE 
HEIGHTS 
5.5367 
4.2863 
5.518* 
3.8997 
3.6371 

2.25U 
2.0152 
2.3171 
1.7032 
4.0553 

2.7805 
1.216* 
1.8007 
.8711 
2.2935 

1.7331 

l.?412 

1  .*036 

l.^'J^O 

.7674 

3.0599 
1.0191 

.  8*89 

1  .'>683 

.8739 

.5840 
.8137 
.6763 
.6071 

.9!')7 

.6075 
.6315 
.8426 
.5  766 
.6718 


ARITHMETIC 
MEAN  LOS 
15.9 
12.5 
16.0 
12.2 
15.9 

10.6 

lo.a 
is.o 

13.9 
15.0 

8.2 
6.2 
4.2 
6.3 
15.6 

11.2 
8.7 
S.3 

3.4 

22.7 
7.9 
9.0 
9.9 
7.7 

S.6 

5.a 

4.5 
5.5 

6.9 


4.S 
6.1 
4.9 


GEOMETRIC 
MEAN  LOS 
14.2 
11.1 
11.3 
7.3 
12.6 

9.  3 

7.1 

14.2 

10.3 

12.8 

6.6 
4.5 
3.0 
4.3 

10.6 

9.* 
7.3 
2.9 
4.6 
2.6 

17.2 
6.2 
8.0 
3.0 
5.6 

4.0 
4.5 
3.6 

4.4 

5.2 

3. ; 

}.3 
4.7 
3.5 

4.  1 


OUTLIER 
THRESHOLD 
37 
30 
34 
30 
36 

27 

30 
37 
33 

36 

25 

ZZ 
14 
23 
34 

32 
26 
23 

24 

lu 

40 
25 
2^ 
26 
29 

23 
IB 
14 
17 
24 

15 
26 

20 
14 
14 


1^ 


a 

o. 


73 
a 

00 


< 

z 

o 


•         MEDICARE    DATA    HAVE    dEEN    SUPPLEMEMTEO    BY    DATA    FROM    MARYLAND    t^^'^,:;/^"'^*^,""    '■°"    '°'-""'    °""* 
:.      llVs'Z    l^l\r.    CONTAIN    CASES    -'^^^^OULD    SOT    BE    ASS.GNE  ALIO    JRGS.^^^    ^^^^^^ 

rS;!;       St^SlSE^UGHTi^RE^BA^Ei^oi'M^DlcARrPAnEsriATS    AND    MAY    NOT    «F    APPROPRIATE    F, 


BE    APPROPRIATE    FOR    OTHER   PATIENTS. 
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LIST  OF  DIAGNOSIS  «ELATEO  CROUPS  (ORGS),  RELATIVE  HEIGHTIHC  FACTORS,  ARITHMETIC  AND  GEOMETRIC  MEAN  LENGTH  OF  STAY,  AND 

LENGTH  OF  STAY  OUTLIER  CUTOFF  POINTS  USED  IN  THE  PROSPECTIVE  PAYMENT  SYSTEM 


Ml 

05 

MED 

1^2 

05 

H£0 

143 

05 

MEO 

l%% 

05 

HbO 

IM 

05 

MEO 

M6 

06 

SURG 

147 

06 

SURG 

M8 

06 

SU»i 

M9 

06 

SURG 

ISO 

06 

SURG 

151 

06 

SURG 

IbZ 

06 

SURG 

153 

06 

SUrfG 

15* 

06 

SU»G 

155 

06 

SUkG 

156 

06 

SUIIG 

157 

06 

SU><G 

158 

06 

SUKG 

159 

06 

SURG 

160 

06 

SJp<G 

161 

06 

SURG 

162 

06 

SURG 

163 

06 

SURG 

164 

06 

SU4G 

165 

06 

SU4G 

166 

06 

SU<& 

167 

06 

SU8G 

168 

06 

SUilG 

169 

06 

SU^i 

170 

06 

SURG 

171 

06 

SU<G 

172 

06 

MtO 

173 

06 

MED 

17% 

06 

MEO 

175 

06 

MtD 

SYNCOPE  C  COLLAPSE  WITH  CC 

SYNCOPE  t  COLLAPSE  M/U  CC 

CHEST  PAIN 

JIHER  CIRCULATORY  SYSTEM  DIAGNOSES  W  CC 

OTHER  CIRCULATORY  SYSTEM  DIAGNOSES  H/a    CC 

XECTAL  RESECTION  MITH  CC 

RECTAL  RESECTION  W/0  CC 

MAJOR  SMALL  C  LARGE  SOWEL  PKOCEOURES  XITH  CC 

MAJOR  SMALL  (.  LARGE  BOHEL  PROCEDURES  H/0  CC 

PERITONEAL  ADHESIOLYSIS  HllH  CC 

PERITONEAL  ADHESIOLYSIS  H/0  CC 
MINOR  SMALL  C  LARGE  BOWEL  PROCEDURES  WITH  CC 
MINOR  SMALL  i.    LARGE  BUHEL  PROCEDURES  >t/a    CC 
STOMACH,  ESOPHAGEAL  (.  OUOOtNAL  PR0Cc3URES  AGE 
STOMACH,  ESOPHAGEAL  C  DUODENAL  PROCEDURES  AGE 


17  KITH  CC 
17  M/0  CC 


STOMACH,  ESOPHAGEAL  C  OUOOtNAL  PROCEDURES  AGE  0-17 

ANAL  t  STOMAL  PROCEDURES  WITH  CC 

ANAL  C  STOMAL  PROCEDURES  w/0  CC 

HERNIA  PROCEDURES  EXCEPT  INGUINAL  C  FEMORAL  AGE  >17  WITH  CC 

HERNIA  PROCEDURES  EXCtPT  INGUINAL  u    FEMORAL  AGE  >17  W/0  CC 


WITH  CC 

w/o  CC 


INGUINAL  L  FEMORAL  HERNIA  PROCEDURES  AGE  >17 
INGUINAL  C  FEMORAL  HERNIA  PROCEDURES  AGE  >17 
HERNIA  PROCEDURES  AGE  0-17 

APPENDECTOMY  W  COMPLICATED  PRINCIPAL  OIAG  WITH  CC 
APPtNOtCTUMY  W  COMPLICATED  PRINCIPAL  DUG  H/0  CC 

APPENOECIOMY  W/Q  COMPLICATED  PRINCIPAL  OIAG  WITH  CC 

APPENJtCTOMY  W/0  COMPLICATED  PRINCIPAL  DIAC  W/O  CC 

MJUTH  PROCEDURES  WITH  CC 

MUUTH  PROCEDURES  W/Q  CC 

JIHER  DIGESTIVE  SYSTEM  O.R.  PROCEDURES  WITH  CC 

OTHER  DIGESTIVE  SYSTEM  O.R.  PROCEDURES  W/0  CC 
DIGESTIVE  MALIGNANCY  MITH  CC 
DIGESTIVE  MALIGNANCY  H/0  CC 
G.l.  HEMORRHAGE  WITH  CC 
G.I.  HEMORRHAGE  W/0  CC 


RELATIVE 
HEIGHTS 
.6779 
.5234 
.5*99 
1.1395 
.6685 

3.*377 
2.1318 
3.2644 
1.8291 
2.6545 

1.4774 
1.6229 

1.0581 
3.6282 
1.7863 

.8382 
.9223 
.5  375 

1.1460 

.6844 

.7543 

.5013 

.8470 

2.2987 

1.4  306 

1.4589 
.8537 

1.4135 
.6662 

2.7262 

1.3879 

1.1825 

.7051 

.9841 

.6591 


ARITHMETIC 
MEAN  LOS 
5.5 
4.2 
S.T 
7.6 
9.0 

18.0 
13.0 
17.1 
11.6 
14.9 

10.0 
10.7 
7.8 
16.8 
10.6 


7.0 
«.l 
7.9 
4.7 

9.1 
9.3 

4.« 

12.2 

6.6 

8.6 
9.4 
8.1 
3.5 

16.0 

9.3 
10.2 
6.6 
7.1 
9.3 


GEOMETRIC 
MEAN  LOS 
4.4 
3.4 
3.0 
5.8 
3.8 

15.6 
12.0 
14.5 
10.7 
12.6 

a. 4 

6.7 

13.0 
8.8 

6.0 
5.3 
3.3 

6.0 
4.0 

4.0 

^.8 

3.8 

10.7 

7.9 

7.3 
4.6 
4.9 
2.6 
11.4 

6.7 
6.9 
4.3 
5.6 
4.4 


OUTLIER 
THRESHOLD 
17 
13 
11 
28 
17 

39 
27 

38 
24 

36 

24 
31 
23 
36 
31 

26 
24 
13 
23 
14 

16 

9 

12 

29 

18 

22 
12 
2u 
11 
34 

30 
30 
26 
22 
15 


a 

a. 
« 


JO 
a 


< 

2 

o 


•    MEDICARE  DATA  HAVE  BEENi  SUPPLEMENTED  BY  DATA  FROM  MARYLAND  AND  MICHIGAN  FOR  LOW  VOLUME  ORGS. 

•♦   ORGS  469  AND  4  70  CONTAIN  CASES  WHICH  CUJLO  ^UT  BE  ASSIGNED  TJ  VALID  ORGS. 

NOTE:   GEOMETRIC  MEAN  IS  USED  ONLY  TO  DETEKHINE  PAYMENT  FOR  OUTLIER  AND  TRANSFER  CASES. 

NUIEJ   RELATIVE  WEIGHTS  ARE  BASED  ON  MEDICARE  PATIENT  DATA  AND  MAY  NOT  BE  APPROPRIATE  FOR  OTHER  PATIENTS. 
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LIST  OF  DIACJOSIS  «EL*TEO  CROUPS  (ORGS),  RELATIVE  HEIGHTIf4G  FACTORS.  AKiIriMETIC  AND  GEOMETRIC  MEAN  LENGTH  OF  STAY,  ANO 

LENGTH  OF  STAY  OUTLIER  CJT3FF  POINTS  US£0  IN  THE  PROSPECTIVE  PAYMENT  SYSTEM 


176 

06 

MED 

177 

06 

MtO 

178 

06 

MEO 

179 

06 

MEO 

180 

06 

MEO 

181 

06 

MtO 

182 

06 

MtO 

183 

06 

MEO 

184 

06 

MEO 

189 

06 

MEO 

186 

06 

MEO 

187 

06 

MEO 

188 

06 

MfcO 

189 

06 

MtO 

190 

06 

MEO 

191 

07 

SURG 

192 

07 

SURi 

193 

07 

SURG 

19* 

07 

SU<G 

195 

07 

SU)^ 

196 

07 

SU?G 

197 

07 

bU<& 

198 

07 

SU<G 

199 

07 

SURG 

2  00 

07 

SURG 

201 

07 

SURG 

202 

07 

MEO 

203 

07 

MtO 

20* 

07 

MtO 

ZOb 

07 

MEO 

206 

07 

MtO 

207 

07 

MEO 

208 

07 

MEO 

209 

on 

sjr; 

210 

03 

SURG 

COMPLICATED  PEPTIC  ULCER 
UNCOMPLICATED  PEPTIC  ULCER  WITH  CO 
UNCOMPLICATED  PEPTIC  ULCER  M/O  CC 
INFLAHNATORY  BOWEL  OISEASE 
G.I.  OBSTRUCTION  ulTH  CC 

G.I.  OBSTRUCTION  H/0  CC 

cSOPHAGITIS,  GASTROENT  t  MISC  DIGEST 

ESOPHAGITIS.  GASTROf^T  C  MISC  DIGEST 

ESUPHACITI5,  GASTROENT  «.  MISC  DIGEST 

DENTAL  t  ORAL  OIS  EXCEPT  EXTRACTIONS 

DENTAL  L    ORAL  DIS  EXCEPT  EXTRACTIONS 
OtNTAL  EXTRACTIONS  t  RESTORATIONS 
JIHEK  DIGESTIVE  SYSTEM  OlACNOSES  AiE 
OTHER  DIGESTIVE  SYSTEM  OU&NOStS  AGE 
OTHER  DIGESTIVE  SYSTEM  OlACNOSES  AGE 


DISORDERS  AGE  >17  WITH  CC 
DISORDERS  AGE  >17  J/O  CC 
DISORDERS  AGE  0-17 
t  RESTORATIONS,  ACE  >17 

i.    RESTORATIONS.  ACE  0-17 

>17  WITH  CC 
>17  W/Q  CC 
0-17 


MAJOR  PANCREAS.  LIVER  t  SHUNT  PROCEDURES 

MINOR  PANCREAS,  LIVER  C  SHUNT  PROCEDURES 

BILIARY  TRACT  PROC  EXCEPT  TOT  CHOLECYSTECTOMY  WITH  CC 

BILIARY  TRACT  PROC  EXCEPT  TJT  CHOLECYSTECTOMY  W/J  CC 

TOTAL  CHOLECYSTECTOMY  W  C.O.E.  WITH  CC 

TOTAL  CHOLECYSTECTOMY  W  C.D.E.  W/0  CC 
TOTAL  CHOLECYSTECTOMY  W/0  C.O.E.  WITH  CC 
TOTAL  CHOLECYSTECTOMY  W/0  C.O.E.  W/0  CC 
HEPATOBILIARY  DIAGNOSTIC  PkOCEDURE  FOR  MALIGNANCY 
HEPATOBILIARY  DIAGNOSTIC  PROCEDURE  FOR  NON-MALIGNANCY 

OTHER  HEPATOBILIARY  OR  PANCREAS  O.R.  POCEDURES 

CIRRHOSIS  t  ALCOHOLIC  HEPATITIS 

MALIGNANCY  OF  HEPATOBILIARY  SYSTEM  0?  PANCREAS 

DISORDERS  OF  PANCREAS  EXCEPT  MALIGNANCY 

DISORDERS  OF  LIVER  EXCEPT  MAL IG.CIRR, ALC  HEPA  WITH  CC 

DISORDERS  OF  LIVER  EXCEPT  MAL I C.CIRR ,»LC  HEPA  W/0  CC 

DISORDERS  OF  THE  BILIARY  TRACT  WITH  CC 

DISORDERS  OF  THE  BILIARY  IKACI  W/3  CC 

MAJOR  JOINT  t  LIMB  REATTACHMENT  PROCEDURES 

HIP  L    FEMUR  PROCEDURES  EXCEPT  MAJOR  JOINT  ACE  >17  WITH 


CC 


RELATIVE 

WEIGHTS 

1.0021 

.78U 

,5831 

1.0367 

.9012 

.5376 
.7203 
.52M 

.4  304 
.7573 

.4112 

.9121 
.<»9bl 

.8001 

4.6425 

3.8128 
2. 9912 
1.8*16 
2.3*?^ 

1  .h  79'> 
1 .801* 

1  .og*)* 

?.?*00 
?.*6*3 

2. 3817 
1 .2030 
1.0375 
1.02^S 
l.?01S 

.b797 

.91S0 

.5795 

2.*158 

2.1768 


ARITHMETIC 
MEAN  LOS 
7.8 
6.» 
9.1 
«.0 
T.9 

f.O 

*.l 
«.* 
S.S 


2.« 

*•« 

9.0 

20.5 

19.4 
1  7.4 
12.3 
13.7 

10.8 

10.9 

7.5 

15.1 
13.4 

U.7 
9.9 
9.2 
T.T 
9.2 

6.0 
7.0 
4.T 

13.4 
15.7 


GEOMETRIC 
MEAN  LOS 
6.1 
5.5 
4.  3 
7.0 
5.7 

4.  1 
4.9 
3.7 
2.4 
4.3 

2.9 
Z.Z 
4.9 
3.0 
4.0 

16.6 
14.4 
14.4 
9.9 
12.2 

10.0 
9.5 
6.9 

12.2 
9.4 


8.3 
7.2 
6.4 
6.  1 
6.  7 

4.2 
5.6 
3.7 

12.3 
13.5 


OUTLIER 
THRESHOLD 
26 
16 
14 
29 
26 

15 
19 
14 
13 
25 

11 

8 

26 

15 

15 

40 
37 
37 
33 
31 

22 

26 
15 
35 
32 

31 
30 
29 
24 
30 

24 
23 
15 
26 
37 


SS 

M 

S 


a 

a. 
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♦    itOICARE  3ATA  HAVE  BEEN  SUPPLEMENTED  BY  DATA  FR3M  MARYLAND  ANO  MICHIGAN  FOR  LOW  VOLUME  ORGS. 

♦♦   ORGS  469  ANO  470  CONTAIN  CASES  WHICH  COULD  NOT  fl£  ASSIGNED  TO  VALID  ORGS. 

NOTE:   GEOMETRIC  MEAN  IS  USED  ONLY  TO  DETERMINE  PAYMENT  FOR  OUTLIER  AND  TRANSFER  CASES.  „.r,cuTc 

note:   RELATIVE  WEIGHTS  ARE  BASED  ON  MEDICARE  PATIENT  OAT*  *nj  hay  NOT  BE  APPROPRIATt  FOR  OTHER  PATIENTS. 
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LISr  UF  DUCNUSIS  RELATED  CROUPS  (DRCS).  RELATIVE  MEICHTING  FACiaRS.  ARITHMETIC  AND  GEOMETRIC  MEAN  LENGTH  OF  STAY.  AND 

LENGTH  OP  STAY  OUTLIER  CUTOFF  POINTS  USED  IN  THE  PROSPECTIVE  PAYMENT  SYSTEM     '"'='*""  ^    *»*'•  ^^O 


211 

oa 

SUi<& 

21Z 

06 

SU<G 

213 

08 

sur:; 

2l<t 

08 

SJ<i 

2lb 

08 

SU<i 

216 

08 

sur;; 

217 

08 

SURS 

218 

06 

su<s 

219 

08 

su^s 

220 

08 

SU<i 

221 

08 

su<<^ 

2ZZ 

08 

SURS 

22J 

08 

SUR& 

22^ 

08 

SJRG 

22b 

08 

SURG 

226 

03 

su^:; 

227 

08 

SURi 

22H 

08 

SURG 

229 

08 

SURG 

230 

08 

SURG 

231 

09 

SU<C 

232 

08 

SU-ti 

233 

08 

SURG 

23« 

08 

SURG 

235 

08 

MtO 

2  36 

08 

MtO 

237 

03 

MED 

238 

08 

MEO 

239 

03 

ME  3 

2*0 

08 

MEO 

*'»  1 

J6 

MEO 

^<|^ 

J8 

MtO 

2*3 

08 

MEO 

2%h 

08 

MEO 

2%b 

08 

MEO 

HIP    f.    FEMUR  PROCEDURES  EXCEPT  MAJOR  JOINT  AGE  >17  H/0  CC 
HIP  t  FEMUR  PROCEDURES  EXCEPT  MAJOR  JJINT  AGE  0-17 
AMPUTATION  FOR  MUSCULOSKELETAL  SYSTEM  &  CONN  TISSUE  DISORDERS 
aAC<  (.    NECK  PROCEDURES  XITH  CC 
BACK  t  NECK  PROCEDURES  ri/0  CC 

BIOPSIES  OF  MUSCULOSKELETAL  SYSTE1  t  CONNECTIVE  TISSUE 
WND  OEBRIO  t.    SKN  CRFT  EXCEPT  HAND, FOR  tIJSCSKELET  t  CONN  TISS  DIS 
LJKER  EXTRtM  t  MUMER  PROC  EXCEPT  HI P.F J3T , FEMUR  ACE  >17  WITH  CC 
LJrtER  EXIREM  C  HUMER  PROC  EXCEPT  HIP, FOOT .FEMUR  AGE  >l 7  W/O  CC 
•  LOWER  EXTRtM  t  HUMER  PROC  EXC£PT  HI P.FO JT .FEIUR  ACE  0-17 

KmEE  PROCEDURES  WITH  CC 

KNEE  PROCEDURES  M/0  CC 

MAJOR  SHOULDER/ELBOW  PROC,  OR  OTHER  UPPER  EXTREMITY  PROC  W  CC 

SHOULDER, ELBOH  OR  FOREARM  PROCEXC  MAJO<  JOINT  PROC,  W/0  CC 

FOOT  PROCEDURES 

SOFT  TISSUE  PROCEDURES  WITH  CC 

SOFT  TISSUE  PROCEDURES  W/0  CC 

MAJOR  THUMB  00    JOINT  PROC, OK  OTH  H4N0  OR  WRIST  PROC  M  CC 

HANO  OR  WRIST  PPUC.  EXCEPT  MAJOR  JOINT  PROC,  W/0  CC 

LOCAL  EXCISION  b  REMOVAL  OF  i  s  r  MX  DEVICES  OF  HIP  f.  FEMUR 

LOCAL  EXCISION  C  REMOVAL  CF  i  «- T  MX  DEVICES  EXCEPT  H 1  ►>  t.  ^EMUR 

ARTHROSCOPY 

OTHER    MUSCULOSKELET    SYS    t    CONS    TISS    O.R.     PROC    WITH    CC 

OTHER    MUSCULOSKELET    SYS    t    CONN    TISS    O.R.    PROC    W/0   CC 

F-tACTURES    OF    FEMUR 

FRACTURES    OF    HIP    t    PELVIS 

SPRAINS.     STRAINS,    L    DISLOCATIONS    OF    HIP,    PELVIS    C    THIGH 

OSTEOMYELITIS 

PATHOLOGICAL    FRACTURES    t    MUSC JLOSKELE TAL    C    CJNN    TISS    MALIGNANCY 

CONNECTIVE    TISSUE    DISORDERS    WITH    CC 

CONNECTIVE    TISSUE    DISORDERS   W/0    CC 

SEPTIC    ARTHRITIS 

MEDICAL    BACK    PROBLEMS 

BONE    DISEASES    C    SPECIFIC    ARTHROPATHIES    WITH    CC 

30NE    DISEASES    C    SPECIFIC    ARIHROPAIHI £ S    W/0    CC 


RELATIVE 
WEIGHTS 

1.602« 
l.*004 
1.9^06 
2.2736 
1.4546 

I  ."i^eo 

?.*»73 

1.6072 
1.0126 

.'?^*? 

I.*102 
.8255 

1.1209 
.6721 

.6767 


I 


.  3  608 
.688* 
.9220 
.6288 
.9559 

.9691 
.9  77* 
.7  128 
.9241 
.1959 


.9958 
.5919 

1.6571 
.9*92 

1  .08M 

.66  39 
1.3  8*5 
.  T29S 
.727* 
.5300 


ARITHMETIC 
MEAN  LOS 
12.2 
7.2 
l«.l 
15.7 
10.6 

12.9 

17.9 

11. « 

7.0 


«•« 
»•• 
*•• 
S«« 
4.9 

10.0 
4.6 
4.S 
2.t 
*•» 

9.6 

5.5 
12.3 

6.6 
13.7 

to.o 

6.3 

14.5 

9.8 

9.« 

6.9 
11.5 
7.3 
7.5 
5.6 


GEOMETRIC 

MEAN  LOS 

11.0 

6.2 

10.4 

13.1 

9.  3 

8.4 
11.3 

9.0 
5.9 
5.3 

6.» 
3.5 
5.3 
3.1 
3.2 

6.8 
3.4 
3.2 

2.1 

♦  .* 

3.5 
3.2 
9.0 
5.0 
6.2 

7.2 
4.7 
10.7 
7.5 
7.3 

5.4 
8.8 
5.6 
5.7 
4.4 


OUTLIER 
THRESHOLD 
27 
17 
33 
36 
26 

31 
34 
32 

20 
26 

29 
19 
22 
12 
14 

3U 
16 
14 
9 
24 

22 
23 
32 
23 

31 

30 
22 

34 
31 

30 

22 
32 

2b 
2b 
19 


O. 
9 


a 

"S. 

CB 


< 
Ol 

2 
o 


♦    MEDICASL  JAI*  HAVE  BEEN  SUPPLEMENTED  BY  DATA  FRJM  MARYLAND  AND  MICHIGAN  FOR  LOH  VOLUME  ORGS. 

♦•   ORGS  469  AN3  4  73  CONTAIN  CASES  WHICH  COcLO  NOT  BE  ASSIGNED  TJ  VALID  ORGS. 

note:   CEUMEfRIC  MEAN  IS  USED  ONLY  TO  OETtR«INE  PAYMENT  FOR  OUTLIER  AND  TRANSFER  CASES. 

note:   RELATIVE  WtlGHTS  ARE  BASED  UN  MEDICARE  PATIENT  DATA  AND  MAY  NOT  BE  APPROPRIATE  FOR  OTHER  PATIENTS. 


D. 

3 

ct> 

CC 

Q. 

03 
■< 

'c' 

3 


CO 

CO 

V] 


o 
■o 

o 

GB 

a 

a. 

30 

c_ 

9 


Ilk 


X 


TA8LE 
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LIST  Of  OIACNOSiS  RELATED  CROUPS  (ORCS)t  RELATIVE  MEICHTir^C  FACTORS.  ARITHMETIC  AND  GEOMETRIC  MEAN  LENGTH  OF  STAT.  AND 

LENGTH  OF  STAY  OUTLIER  CUTOFF  POINTS  USED  IN  THE  PROSPECTIVE  PAYMENT  SYSTEM 


to 
ha 


2*6 

?«B 

250 

2bl 

25J 
2i% 
255 

25e> 

258 
259 
260 

261 
2b2 
26i 
2b* 
265 

266 
267 
268 
269 
2?0 

271 
2  72 
273 
27* 
275 

276 

?77 

279 
28U 


08  MtD 

08  MEO 

08  MtO 

08  MEO 

08  MEO 


08 
03 
08 
08 
08 

08 
09 
09 
09 
09 

09 
09 
09 
09 
09 

09 
09 
09 
09 
09 

09 
09 
09 
09 
09 

09 
09 

09 
09 

09 


NJN-SPECIFIC    ARTHROPATHIES 

SIGNS    C    SYHPTOMS    OF    MUSCULOSKELETAL    SYSTEM    &   CONN    TISSUE 

TENOONiriS.     HY3sm$    t    BUKSITIS 

AFTtRCARt,     MUSCULJSKtLfc lAL     SYSTEM    L    CONNECTIVE    TISSUE 

FX,    SPRN.    STRN    L    OlSL    OF    FOKEARi,    HANOi    FOOT    AGE    >17    MITH 


MEO 
MED 
MED 
MEO 
HED 

MEO 
SU«^ 

sjRi; 

SURG 
SURG 

SURS 
SURG 
SURG 
SURG 

SURG 

SURG 
SURG 

SURG 
SURG 
SURG 

HED 
MEO 
MEO 
MEO 

MED 

MEO 
MEO 
MEO 
MtD 
MEO 


CC 


FX,    SPRN,    STKN  (.  OISL  OF    FO»<t*K^.    HkUO,    FOOT    ACE    >17    N/0   CC 

♦    FX,    SPRN,    ST«N  C  DISL  OF    FO«E*R-(,    HANU,    FOOT    AGE    0-17 

FX,    SPRN,    STRN  C  UISL  OF    UP*RM ,  L  Qi^lEG    E»    FOOT    ACE    >17    MITH    CC 

FX,    SPRN.     STRN  L  OISl  OF    UPAkH, LUrfLEG    EX    FOOT    AGE    >17    H/ii  CC 

SrvN  L  OISL  OF    UPAR>1,L0NLEG    EX    FOOT    AGE    0-17 


•    FX,    SPP^, 

UfHER    HJSCJLOS^tLt  TAl     SYSTM    C    CJN"<ECTIVE     TISSUE    DIAGNOSES 
TUTAL    HASIfCTOHY    FOR    HALICNANCY    >t  11 H    CC 
TOTAL     MASffCTl'^Y    F0«    HALIGNANCY     M/0    CC 
SUBTUIAL    "lASTLCIUMY    H  UK    ►tAlIGSA'^^Y    iJlIH    CC 
SUBTOTAL    MASTECTOMY    FOR    MAIIC^ANCY    d/O    CC 

tJ'<tASr     PROC     F  J«  SON-HAL  UNANCY    EXCLPT     bIjPSY     f.    LXAL    EXCISION 

BREAST     rilOPSY    C  LOCAL     tXCISiON    F  JR    N  JN- lAL  I  GN  A-^C  Y 

SKIN    GRAFT    t/3R  DEBRID    FOR    SK<<    JLCfc*    JR    CELLULITIS    .JITH    CC 

SKIN    GRAFT    fc/OH  OeBRIO    FOR    SKN    JLCtR    J<    CELLULITIS    M/J    CC 

SKM    .KAf  t     i./J«  Of  BRIO    EXCEPT    F  3R    SKIN    JLCER    OH    CELLULITIS    H    CC 

SKIN    GRAFT    t/OR    OEBRID    EXCEPT    FJR    SKIN    ULCER    OR    CELLULITIS    W/0   CC 

PERIANAL    t    PILONIDAL    PROCtOJRES 

SKIN.     SJBCJTANfOUS    Tissue     t    B»EAST    PLASTIC    PROCEDURES 

OTHER     SKIN.     SUSCUT     TISS    t    bWlAST    J.R.     PR3C    WITH    CC 

OTHER    SKIN,     SUBCUT     T  P.  S    L    BktAST    O.R.     PR3C    W/0    CC 

SKIN  ULCERS 

MAJOR  SKIN  DIS)«OfRS  WITH  CC 
1AJ0K  SKIN  DISDROSfS  t/0    CC 
HALIi^NANI  BRtAST  DlSJRDfRS  nITH  CC 
lALli-NAWl  BRtASI  0IS.)8Uk«S  N/J  CC 

NON-MALIGANT  BREAST  OISOROLRS 
CELLULITIS  AGE  >17  .<ITH  CC 
CELLUL  m  S  AOE  >1  7  >*/0    CC 
CELLULiriS  AGE  0-17 
TRAUMA  tj  THE  SKIN,  SuBCul  Wj'. 


L    3-i- AST  AGL  >l  7  .« 11 H  CC 


RELATIVE 

WEIGHTS 

.57*6 

.5*05 
.608'> 
.6807 
.6672 

4 

.*M* 
.3*96 
.  78*7 
.*53* 

.*63H 

.6587 

1.0*11 

.8*50 

.9978 

.602S 

.6173 

.*29l 

2.5753 

1.6122 

1.3726 

.6851 
.6195 
.59*9 
1.5129 
.6790 

1.190  7 

1.029* 

.  7193 

1.0*12 

.6**9 

.5206 
.9683 

.  70*8 
.7370 
.6168 


ARITHMETIC 

MEAN  LUS 

».7 

9.1 

*•• 

S«4 

••3 

1*1 


9.S 
7.) 


S.3 

2.« 

20.* 
I*. 7 
10.3 

«•« 

♦  .* 

3.5 

11.3 

4.8 

11.* 
9.« 
7*t 
«*• 
4*1 

«.2 
••• 
**« 
«•* 

«*0 


GEOMETRIC 

MEAN  LUS 

*.6 

3.9 

♦  .5 
*.* 
*.* 

2.5 
1.8 
5.9 
3.8 

2.9 

♦  .  1 
6.5 
5.3 
9.2 

3.0 

2.7 

2.0 
15.2 
10.7 

6.7 

3.* 
3.3 
2.« 
7.6 
3.* 

6.6 
7.* 
6.0 
6.* 
3.6 

2.9 
7.2 
5.8 
*.6 
*.5 


OUTLIER 

THRESHOLD 

16 

la 

19 
27 
23 

II 
7 
29 
18 
15 

21 
16 
13 
27 

11 

9 

b 

•   38 

3* 

30 

lb 
15 
12 
31 
18 

32 
30 
26 
29 
26 

16 
25 

19 
16 
21 


a 

a. 
o 


PS 

CD 


< 

tSS 

2 

c 


♦    MEDICARE  DATA  HAVE  BEEN  S'JPPL  E  HE  NTE  0  BY  DATA  FROM  haRYLANO  ANO  MICHIGAN  FOR  LOW  VOLUME  ORGS. 

•♦   ORGS  *69  ANO  *70  CONTAIN  CASES  WHICH  COuLD  MUT  BE  ASSIGNED  IJ  VALID  ORGS. 

note:   GEOMETRIC  MEAN  IS  USED  ONLY  TJ  DETERMINE  PAYMENT  FOR  QJTLIcR  ANJ  TRANSFER  CASES. 

NJTE:   relative  heights  are  based  on  medicare  patient  data  and  may  not  be  APPRUPRIAIE  FOR  OTHER  PATIENTS. 


re 
&. 

s 

CO 
en 
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03 
<< 
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re 
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re 
O. 

50 
c_ 
re" 

CD 
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LIST  JF  OUCNOSIS  RELATED  CROUPS  (ORGS),  RELATIVE 

LENGTH  OF  STAT  JUTLIER  CUT3FF 


HEICHTINC  FACTORS, 
POINTS  USED  IN  THE 
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ARITHMETIC  AND  GEOMETRIC  MEAN  LENGTH  OF  STAY,  AND 
PKOSPECTIVE  PAYMENT  SYSTEM 


281 

09 

MEO 

282 

09 

MEO 

283 

09 

MEO 

284 

09 

MED 

285 

10 

SJi<G 

286 

10 

SURG 

287 

10 

sur:; 

288 

10 

sjRa 

289 

10 

SURG 

290 

10 

SURG 

291 

10 

SU4G 

292 

10 

iuna 

293 

10 

SURG 

29« 

10 

MEO 

295 

10 

MEO 

296 

10 

MEO 

297 

10 

MEO 

298 

10 

MtO 

299 

10 

MEO 

300 

10 

MEO 

301 

10 

MEO 

302 

11 

SURG 

303 

11 

SURG 

30« 

11 

SURG 

305 

11 

SURG 

306 

u 

SURG 

307 

11 

su<; 

308 

11 

SURG 

309 

11 

SURG 

310 

11 

SURG 

M  1 

i  I 

SURG 

il^ 

1 1 

SURG 

31  3 

1 1 

SURG 

3M 

1 1 

SURG 

31S 

i  4 

SURG 

BREAST 
BREAST 


ACE 
AGE 


>17  W/0 
0-17 


CC 


TRAUMA  TO  THE  SKIN,  SU8CUT  TISS 

TRAUMA  TO  THE  SKIN,  SUBCUT  TISS 

MINOR  SKIN  DISORDERS  WITH  CC 

MINOR  SKIN  DISORDERS  tt/0    CC 

AMPJTAT  OF  LOWER  LIMB  FOR  ENOOCR INE .NUTRI T , t  META33L  DISORDERS 

ADRENAL  C  PITUITARY  PROCEDURES 

SKIN  GRAFTS  t  MOUND  DtBRID  FOR  ENOOC,  NJTRIT  t  META8  DISORDERS 

J.R.  PROCEDURES  FOR  OBESITY 

PARATHYROID  PROCEDURES 

THYROID  PROCEDURES 


THYROGLJSSAL  PROCEDURES 
OTHER  ENDOCRINE,  NUTRIT 
OTHER  ENDOCRINE,  NUTRIT 
DIABETES  ACE  >35 
DIABETES  ACE  0-35 


r^LTAB 
HITAB 


U.R. 
O.R. 


PR3C 

P^OC 


WITH  CC 

w/0  CC 


MUTRITI3NAL  t  MISC  METABOLIC  DISORDERS  AGE  >17  WITH  CC 
NUTRIIIJNAL  t  MISC  METABOLIC  DISORDERS  AGE  >17  4/3    CC 
■<UTRITI3NAL  t  MISC  METABOLIC  DISORDERS  ACE  0-17 
IWBORN  ERRORS  OF  MfTABOLISM 
ENDOCRINE  DISORDERS  WITH  CC 

ENDOCRINE  DISORDERS  tt/0    CC 

KIDNEY  TRANSPLANT 

KIDNEY, URETER  C  MAJOR  BLADDER  P^OCEOJRES  FOR  NEOPLASM 

KIDNEY, URETER  C  MAJOR  BLADDER  PROC  FOR  NON-NEOPL  WITH  CC 

KIDNEY, URETER  C  MAJOR  BLADDER  PROC  FOR  N3N-NE0PL  W/0  CC 

PROSTATECTOMY  MITH  CC 

PROSTATECT0^^Y  W/0  CC 

MINOR  BLADDER  PROCEDUhES  WITH  CC 

MINOR  BLADDER  PROCEDJRES  W/0  CC 

TRANSURETHRAL  PROCEDURES  WITH  CC 

TRANSURETHRAL  PROCEDJRES  W/0  CC 

URETHRAL  PROCEDURES,  AGE  >17  WITH  CC 

URETHRAL  PROCEDURES,  ACE  >17  W/J  CC 

URETHRAL  PROCEDURES,  ACE  0-17 

OTHER  KIDNEY  £  URINARY  TRACT  O.R.  PR3CE0URES 


RELATIVE 
WEIGHTS 
.4276 
.3«24 
.7673 
.♦773 
2.9493 

2.6967 
2.2012 
1.9519 
1.1440 
.8374 

.4935 

2.4  305 

1.0857 

.7455 

.7206 

.88^3 
.S707 

.8282 
1.0781 

.6737 

4. 31*0 

2.7677 

1.2  6*0 

1.4071 

.8957 

1  .*680 

.8S67 

.^867 

.5557 

.8111 

.5193 

.4  323 

2.3956 


ARITHMETIC 

HEAN  LOS 

«.» 

7.» 

S.O 
22.9 

14.4 

18.6 

10.6 

6.9 

«•• 

2.7 

15.8 
8.5 

f.T 

7.7 
9.« 
S.« 

6.9 

9.0 

6.3 

18.9 

14.9 

12.9 

7.3 

9.9 
6.5 
9.7 
5.8 
6.1 

3.5 

5.9 
3.6 

13.1 


U       n«?[    til    .tl.y.Ll^M    SUPPLEME-JTED  BY  DATA  FR3M  MARYLAND  AND  MICHIGAN  FOR  LOW  VOLUME  ORGS. 

!nTP?   rcn-!ro^?  * '^  COMTAIN  CASES  WHICH  COULD  NOT  BE  ASSIGNED  TO  VALID  ORGS. 

nnil,        ll?J,.l}:^.c^.r'*ri^    ^^^°    ^"'■^  "  DETERMINE  PAYMENT  FOR  OurLIE=!  AND  TRANSFER  CASES. 

NOTE?   RELATIVE  WEIGHTS  ARE  BASED  ON  MEDICARE  PATIENT  DATA  AN3  MAY  NOT  BE  APPKOPRUIt  FOR  OTHER  PATIENTS. 


GEOMETRIC 
MEAN  LOS 
3.* 
2.2 
5.5 
3.7 
17.4 

11.9 

13.6 

8.1 

5.4 

4.0 

2.3 

11.4 
5.8 

6.0 
*.5 

5.8 
4.5 
3.2 

4.8 

6.9 

4.  7 

16.4 

12.7 

9.9 

5.6 

8.0 
5.5 
6.9 
4.2 
4.5 

2.9 
4.4 

2.6 
2.3 
8.4 


OUTLIER 
THRESHOLD 
16 
9 
25 
18 
40 

35 
37 
31 
20 
13 

6 
34 
29 
21 
19 

26 
17 

20 
28 
3y 

22 

39 
36 
33 

26 

29 
17 
30 
22 
21 

11 
20 
11 
11 
31 


s. 

CB 

CD 


< 

2 

o 


Q. 

3 

n 

CC 

Q- 
C: 
"< 

3 
fD 


CO 
03 


O 

o 

CD 

n 
S3 
a 

CB 


ro 

N5 
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LIST  OF  OUSNJSIS  RELATED  CROUPS  (ORGS),  RELATIVE  »*EICHTING  FACTORS. 
LIST  Ul-  UIAU  u:,      ^_^^(,J^^    qf  stay  outlier  CUTJFF  points  used  in  THE 

ARITHMETIC 
PROSPECTIVf 

AND  GEOMETRIC  MEAN  LENCTH  OF 
:  PAYMENT  SYSTEM 

STAY, 

ANO 

s 

RELATIVE   ARITHMETIC    GEHMETRIC 

OUTLIER 

WEIGHTS     MEAN  LQS     MEAN 

LOS 

THRESHOLD 

1 .2765 

9.0 

6.2 

29 

316 

11 

HEO 

RENAL  FAILURE 

.  3696 

2.9 

1.8 

7 

2? 

317 

11 

MEO 

ADMIT  FOR  RENAL  DIALYSIS 

1.0365 
%795 

9*0 

6.0 

29 

1 

318 

11 

MED 

KIDNEY  C  URINARY  TRACT  NEOPLASMS  MtTH  CC 

4.9 

3.2 

19 

a 

319 

11 

HEO 

KIDNEY  C  URINARY  TRACT  NEOPLASMS  W't)  CC 

1.0130 

•   • 

■•9 

6.8 

2* 

*1 

P3 

320 

11 

MEO 

KIDNEY  C  URINARY  TRACT  INFECTIONS  AGE  >17  WITH  CC 

1 

321 

11 

HEO 

KIDNEY  t  URINARY  TRACT  INFECTIONS  AGE  >17  M/0  CC 

.7233 
.6313 

5.* 
*.l 

18 
15 

322 

11 

MED 

KIONEY  t  URINARY  TRACT  INFECTIONS  AGE  3-17 

.6901 

«•• 

3.6 

16 

1 

1 

323 

11 

MtO 

URINARY  STONES  WITH  CC,  C/UR  tS^  LITHOTRIPSY 

.*928 

<•« 

2.3 

8 

32* 
325 

11 
11 

MEO 

MfcO 

KIDNEY  £  URINARY  TRACT  SIGNS  C  SYMPT3MS  ACE  >17  UITH  CC 

.6  706 

9.9 

*.5 

20 

< 

326 

11 

MEO 

KIDNEY  L    URINA^^T  iHAvI  SIGNS  6  SYMPTDMS  ACE  >17  rt/J  CC 

.*303 
.5511 
.  625* 

1.9 

3.0 
3.3 

12 
26 

327 

11 

MtO 

»  KIONEY  f.    URINARY  TRACT  SIGNS  t  SYMPTDMS  ACE  0-17 

§•1 

3.9 

17 

5" 

328 

11 

MEO 

URETHRAL  STRICTURE  AGE  >17  WITH  CC 

.  **60 

B«t 

2.6 

12 

329 

u 

MtO 

URETHRAL  STRICTURE  AGE  >17  W/3  CC 

.2788 

1.6 

b 

z 

330 

11 

MEO 

♦  URETHRAL  STRICTURE  AGE  0-17 

p 

331 

11 

MEO 

OTHER  KIONEY  C  URINAWT  r-.4Cr  .UOnJSlS  A^f  >1?  -ITh  CC 

.8fl55 
.  5567 

5.2 
3.* 

27 
17 

332 

11 

MEO 

OTHER  KIONEY  C  URINARY  TkACI  3IA&N3SES  AGE  >17  -/J  CC 

.7*26 

«.9 

3.6 

20 

,^ 

333 

11 

MtO 

OTHER  KIONEY  C  URINARY  IKACT  3IAGN0SES  AGE  0-17 

I . 7850 

12.2 

1  l.O 

26 

t 

334 

12 

SURG 

MAJOR  HALL  PELVIC  PRJCEDUKtS  n    CC 

1 .*  315 

9.9 

9.3 

19 

M'^ 

12 

SURG 

MAJOR  MALE  PELVIC  PROCtOJRES  -/J  CC 

n 

re 
en 

336 

12 

SURG 

TRANSURETHRAL  PROST ATECT JMT  wITH  CC 

.9800 
.  73*6 

7.0 
S.3 

6.1 

*.9 

17 
11 

337 

12 

SURG 

TRANSURETHRAL  PROST At t CTUMY  W/0  CC 

.  7829 

9.S 

3.5 

23 

a. 

03 

33b 

12 

SURG 

TESTES  PROCEDURES,  FOR  MALIGNANCY 

.5907 

3.8 

2.8 

13 

339 

12 

SURG 

TESTES  PROCEDURES.  NON-MAI  I GNANCY  AGL  >17 

.*335 

2.* 

7 

■ 

340 

12 

SURG 

•  TESTES  PROCEDURES,  NlN-MAi  I  GNANC Y  AGE  0-17 

1.0^90 

S.2 

*.3 

15 

3«1 

12 

SURG 

PLNIS  PR3CE0URtS 

.**69 

2.8 

2.1 

8 

i-» 

3«2 

12 

SURG 

CIRCUMCISION  AGE  >17 

.  3  788 

1.7 

* 

p 

3*3 
3** 
3*5 

12 
12 
12 

SURG 
SURG 
SURG 

*  jlSErMl^E'^SE^KOoScnvE  SYSTEM  O.R.  PROCEDURES  FOR  MALIGNANCY 
OTHER  MALE  REPRODUCTIVE  SYSTEM  J.R.  PR3C  EXCEPT  FOR  MALIGNANCY 

1.1295 

,822* 

7.5 

5.8 

5.7 

*.3 

2* 

21 

346 

12 

MED 

MALIGNANCY,  MALE  REPRODUCTIVE  SYSTil.  WITH  CC 

.9207 
.  5059 

8.3 

*.o 

5.6 

2.7 

29 
1* 

i 

3*7 

12 

MtD 

MALIGNANCY,  MALE  KtPRCDUCTIVE  SYSTcM,  w/0  CC 

.  6097 

5.0 

3.6 

16 

3*8 

12 

MEO 

3ENIGN  PROSTATIC  HYPERTROPHY  kITH  CC 

.  3878 

2.6 

2.0 

6 

3*9 

12 

MEO 

BENIGN  PROSTATIC  HYPERTROPHY  -/3  CC 

.6731 

5.8 

*.8 

16 

ce 

350 

12 

MtO 

INFLAMMATION  OF  THf  MALE  kEPRDOUCTIVE  SYSTEM 

a. 

# 

MFnir  Arfr 

lilA  n**E  BEEN  SUPPLEMENTED  BY  OAIA  FR3H  1ARYLAN0  AND  NICMICAN  FOR 

LOU 

VOLUME  ORGS. 

, 

50 

*•   0KGr*69  IhO    MJ    CONTAIN  C*SfS  -HiCH  COJLD  HUl    BE  »5^I^'^",,^^, ;!*"-'"  ^RAN^FER  CASES 

CB 
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LIST    OF    DIAGNOSIS   RELATED   CROUPS    (DROS).    RELATIVE    WEIGHTING   FACTORS.    ARITMMfTIC 

ANO    GEOMETRIC    MEAN    LENGTH    OF     STAY, 

ANO 

LENGTH    OF    STAY    OUTLIER   CUTOFF    POINTS   USED    IN    THE    PROSPtCIl^c 

PAYMENT     SYSTEM 

RELATIVE 

ARITHMETIC 

GEOMETRIC 

OUTLIER 

ME I&HTS 

MEAN  LOS 

MEAN    LOS 

THRESHOLD 

391 

12 

MEO      • 

STERILIZATION.    MALE 

.3333 

1.6 

5 

352 

12 

MED 

afHtR    MALE    REPSUOUCriVf    SYSTE-*   3u:m3S-:s 

.*82^ 

3.9 

2.8 

14 

"fl 

353 

13 

SURG 

PELVIC    EVISCESATIJN,     RADICAL     HY  ST  E  8f  C  T  )'<Y     C    RADICAL    VULVECTOMY 

2.3057 

15.2 

12.8 

36 

i. 

354 

13 

SURG 

UTERINEiAONEXA    PR;:C    FOR    NON-Ov  A<  I  as/a  )Nt  J  AL    lALIC   WITH   CC 

1.55A5 

10.2 

9.1 

23 

§• 

355 

13 

SURG 

UTERINE,  AONEXA    f'wfjc    FOR    NaN-uyA.<  I  a  s/a  i><.  x  al    ialIG   H/0   CC 

.9950 

7.1 

6.7 

13 

I 

3bt> 

li 

SURG 

FEMALE    REPROOUCTIve     STSILh    'L  C  J^jSI  ^  j.  f  I  VE    PROCEDURES 

.798? 

6.3 

5.7 

14 

X 

357 

13 

SURG 

UTERINE     C     AONfXA     PRJC     FOR    OVASIAN     U     AOSLXAL     MALIG 

2. 1*80 

13.1 

11.3 

32 

V- 

358 

13 

SURG 

UTERINE    t    AONtXA    PR3C    FOR    NJN-MAL 1 GNftMCY    WITH    CC 

1.2976 

9.0 

8.1 

20 

S' 

359 

13 

SURG 

UTERINE    t    ADNFXA    PRQC    FOR    NON-MALIGNANCY    M/0   CC 

.9020 

6.6 

6.3 

12 

? 

360 

13 

SURG 

VAGINA,    CF»VI«    f.    VULVA    PROCEOURcS 

.7082 

5.3 

3.6 

19 

361 

13 

SURG 

LAPAROSCOHY    £.     INCISIONAL     TUBAL     INTERRUPTION 

.6*38 

3.9 

2.7 

13 

< 

o 

r- 

362 

13 

SURG 

ENDJSCOPIC    TUBAL     INTCkRUPTILN 

.♦102 

2.0 

1.7 

5 

363 

13 

SURG 

OCC,    CDNIZATI'JN    (.    KADIO-IMPLA'JT,    FOR    MALICNANCr 

.6557 

4.8 

3.5 

16 

tn 

36« 

13 

SURG 

OtC,    CJS[lkll3'4    EXCEPT    FJR    MALIGNANCY 

.<>278 

2.8 

2.2 

8 

1^ 

365 

13 

sur: 

HHER    FEMALE    Rfc PROOUL  1 1  VE    SYSTEM    O.R.    PROCEDURES 

1.8957 

12.6 

9.6 

33 

z 

p 

366 

13 

MEO 

HALICNA*JCY,    FEMALE    REPRODUCTIVE     SYSTEM    WITH    CC 

1.0781 

9.4 

6.1 

29 

367 

13 

ME  J 

HiLl  CHANCY,      ftHALi      RtPR0OUCTI»f       'jTSTlI     d/J     CC 

.5506 

4.9 

3.2 

18 

36a 

13 

MEO 

InFlCTUNS.    female    RfPRnOUCTIVE     SYSTEM 

.83*1 

7.2 

5.7 

22 

' 

369 

13 

MEO 

MfNST-(jAL    L    UTHfcR    FEMALE    PtPRJOUCriVt    SYSTEM   DISORDERS 

.*910 

4.6 

3.2 

17 

370 

1« 

SURG 

CESAREAN  secti:;n  m  CC 

1.0291 

t.5 

6.* 

17 

ft 

371 

1* 

SURG 

CESAREAN    SECTIDN    rt/3    CC 

.7173 

5.2 

4.9 

9 

3 

372 

IS 

MED 

VAGINAL    DELIVERY    W    COMPLICATING    DIAGNOSES 

.♦920 

4.3 

3.3 

12 

re 
to 

373 

I* 

ME  J 

VAoiNAL     DKIVESY    W/3    CUMPLICATINC    OIACNOStS 

.3216 

2.7 

2.4 

6 

D. 

374 

1« 

SURG 

PAGINAL     OfcLIVc^Y     M     iriRlLUATION    t/OR    DtC 

.5750 

3.6 

3.1 

8 

03 
<< 

S?'. 

1  * 

SURG    • 

.'*i.I-<AL    DELIVERY    W   O.R.    PRUC    EXCEPT    STERIL    C/OR   OtC 

.6817 

4.4 

15 

3 
n 

376 

I* 

MEO 

PDSIPARTUM    L    POST     A3JRTI3N    DIAGNOSES    W/O    O.R.    PROCEDURE 

.3697 

3.4 

2.6 

11 

377 

1* 

SU<G 

PJSTPARruM    t    P3SI    AbJRIias    DIAGNOSES    W    O.R.    PROCEDURE 

1.0128 

4.6 

2.9 

20 

M> 

37a 

1* 

MEO 

ECTOPIC    PRCGNASCY 

.  78A* 

4.4 

4.1 

9 

P 

379 

14 

MtO 

THREAIL'^ED    ABORTION                                                                                                        , 

.2775 

2.6 

2.1 

9 

»-> 

380 

IS 

MEO 

AriORIlON    H/0    OtC 

.  3088 

2.S 

1.9 

7 

1 

381 

1* 

SURG 

ABJKTION    M   DtC,    ASPIRATION   CURETTAGE   OR    HYSTEROTOHT 

.  3687 

1.9 

1.5 

5 

382 

ih 

MEO 

FALSE    LABOR 

.  12*8 

1.2 

1.2 

2 

? 

363 

IS 

MEO 

JTHER    ANTIPARTUM    DIAGNOSES    M    HEDKA.     C  DM^L  I  C  A  T  MMG 

.3785 

4.4 

3.2 

15 

384 

IS 

MEO 

JIHER    ANTEPARTUM    OIAGNUSES    H/2    MEDICAL    CGmPL  IC  All  3-^  S 

.3268 

3.3 

2.5 

11 

•§ 

36S 

15 

NEONATES.    DIED    OR    TRANSFERRED    TO    ANOTHER    ACUTE    CARE    FACILITY 

1 .0087 

•.3 

3.5 

20 

o 
D. 

* 

MEDI 

;AR^     JAI*     have     BEE>J     SUPPLt"ltsrt  'J     by     DAI*    (-•<J1     -^A^rLA-O     A-<J     IICHISAN     '<■  JR 

LOW    VOLUME    ORGS 

• 

73 

** 

0R(;s 

St>9    ANJ    *73    CCiHrAlN    CASES    HHIQH    COJLD    SOT     Bt     ASSIGNED    13    VALID    ORJS. 

re 

NOTE 

:       C£OMET'<IC    MEAN    IS    USED    ONLT    TJ    OEItR-lSt    PAYIENI    FOR    J1JTLI£'<    ANO    T<ANSFE« 

CASE 

s. 

GB 

NOTE 

1      KfcLATUE 

WEIGHTS   ARE    BASED   ON   MEDICARE    PATIENT    DATA    ANO   MAT    NOT    BE    APPROPRIATE 

FOR    OTHER 

PATIENTS. 

en 

■ 

TABLE   5 

'- 
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s 

LIST  OF 

JIAGNOSIS  RELATED  GROUPS  (ORGS),  RELATIVE  WEIGHTING  FACTORS,  ARITHMETIC  AND  GEOMETRIC  MEAN  LENGTH  OF  STAY, 

AND 

1-1 

LENGTH  OF  STAY  OUTLIER  CUT3FF  POINTS  USED  IN  T-HE  PROSPECTIVE  PAYMENT  SYSTEM 

ta 

RELATIVE 

ARITHMETIC 

GEOMETRIC 

OUTLIER 

WEIGHTS 

MEAN  LOS 

MEAN  LOS 

THRESHOLD 

386 

15 

* 

EXTREME  IMMATURITY  OR  RESPIRATORY  DISTRESS  SYNDROME,  NEONATE            3.6480 

17.9 

41 

387 

15 

♦ 

PREMATURITY  H  MAJOR  PR09LfcMb                                                1.8267 

13.3 

36 

1) 

383 

15 

* 

PREMATURITY  W/0  MAJO-^  PROBLEMS                                           1.1571 

8.6 

32 

a 

a. 

389 

15 

FULL  TERM  NEONATE  U  MAJOR  PROBLEMS                                          1.4987 

10.5 

7.4 

30 

390 

15 

NEONATE  W  OTHER  SIGNIFICANT  PROBLEMS                                      .9827 

6.0 

4.2 

20 

E. 

391 

15 

* 

NORMAL  "NEWBORN                                                             .2218 

3.1 

7 

9 

392 

16 

SURG 

SPLENECTOMY  AGE  >17                                                          3.4584 

16.1 

12.7 

3b 

W. 

393 

16 

SURG 

* 

SPLENECTOMY  AGE  0-17                                                      1.5206 

9.1 

32 

s.' 

39* 

16 

^U<i 

OTHER  O.R.  PROCEDURES  OF  THE  BL300  AND  BLOOD  FORMING  ORGANS            1.2716 

8.0 

5.0 

28 

395 

16 

MED 

RED  BLDJO  CELL  DISORDERS  AGE  >17                                        .7233 

6.0 

4.4 

ZZ 

396 

16 

MEO 

RED  BLOOD  CELL  DISORDERS  ACE  3-17                                         .3535 

2.4 

1.7 

7 

< 

397 

16 

MEO 

COAGULATION  DISORDERS                                                     1.0053 

7.5 

5.5 

28 

398 

lb 

MEO 

RETICULOENDOTHELIAL  &  IMMUNITY  OISJRDERS  WITH  CC                         1.1835 

8.5 

6.3 

29 

w 

399 

16 

MEO 

RETICULOENDOTHELIAL  f.  IMMUNITY  OISJ^OERS  W/0  CC                           .6742 

5.6 

3.9 

21 

tvi 

«00 

17 

SURG 

LYMPHOMA  t  LEUKEMIA  W  MAJOR  O.R.  PROCEDURE                               2.6568 

15.2 

11.2 

34 

2 

o 

401 

17 

SU-(G 

LYMPHOMA  t    NON-ACUTE  LEUKEMIA  H  OTHER  O.R.  PROC  W  CC                      2.0746 

14.2 

9.8 

33 

>-» 

402 

17 

SURG 

LYMPHOMA  t  NON-ACUTE  LEUKEMIA  W  OTHER  O.R.  PROC  W/0  CC                   .9327 

6.6 

4.6 

27 

1-1 

403 

17 

MEO 

LYMPHOMA  C  NON-ACUTE  LEUKEMIA  W  CC                                          1.4980 

n.4 

7.8 

31 

.^ 

404 

17 

MtO 

LYMPHOMA  C  NON-ACUTE  LEUKEMIA  W/0  CC                                        .8002 

6.9 

4.8 

27 

405 

17 

* 

ACUTE  LEUKEMIA  H/U  MAJOR  O.R.  PROCEOJRE  AGE  0-17                         1.0407 

4.9 

28 

406 

17 

SURG 

MYELOPROLIF  DISORD  OR  POORLY  DIFF  NEDPl  W  MAJ  O.R. PROC  W  CC             2.6138 

16.0 

12.2 

35 

D. 
3 

407 

17 

SUKG 

MYELOPROLIF  DISORD  OR  POORLY  DIFF  NEDPL  W  MAJ  O.R. PROC  W/0  CC           1.30^1 

8.6 

6.6 

29 

re 

408 

17 

SURG 

MYELJPRDLIF  DISORD  OR  POORLY  OIFF  NE3PL  W  OTHER  O.R. PROC                 .9107 

6.2 

4.2 

22 

D- 

409 

17 

MEO 

RADIOTHERAPY                                                                  1.0755 

10.5 

7.0 

30 

63 
<< 

410 

17 

MEO 

CHEMOTHERAPY                                                                   .*691 

3.1 

2.4 

10 

p 

411 

17 

MEO 

HISTORY  OF  MALIGNANCY  W/0  ENDOSCOPY                                         .4933 

3.9 

2.9 

13 

a 

CO 

412 

17 

MtO 

HISTORY  OF  MALIGNANCY  W  ENDOSCOPY                                            .3931 

2.6 

2.0 

8 

l-k 

413 

17 

MEO 

OTHER  MYELOPROLIF  DIS  OR  POORLY  DIFF  NEOPL  OIAG  WITH  CC                 1.1664 

10.2 

6.9 

30 

p 

414 

17 

MEO 

OTHER  MYELOPROLIF  DIS  OR  POORLY  OIFF  NEOPL  DUG  M/a    CC                   .7616 

7.4 

4.8 

28 

l-t 

415 

18 

SURG 

O.R.  PROCEDURE  FOR  INFECTIOUS  C  PARASITIC  DISEASES                     3.4320 

l<i.3 

M.2 

37 

s 

VJ 

416 

19 

MEO 

SEPTECEMIA  AGE  >17                                                       1.5809 

10.3 

?.<» 

30 

417 

18 

MtO 

SEPTECfcMIA  ACE  0-17                                                        .9539 

6.6 

b.Z 

21 

o 

418 

18 

MED 

POSTOPERATIVE  t  POST-TRAUMATIC  INFECTIONS                                 .9691 

8.5 

6.7 

27 

419 

18 

MEO 

FEVER  OF  UNKNOWN  ORIGIN  AGE  >U  WITH  CC                                     .9707 

7.5 

5.9 

24 

n 
o 

en 

420 

18 

MEO 

FEVER  OF  UNKNOWN  ORIGIN  AGE  >17  W/0  CC                                      .6928 

5.8 

♦  .  7 

17 

* 

MEDICARE  OAT*  HAVE  BEE>4  SUPPLEME"JTED  BY  DATA  FUJH  lARYLANO  AND  MICHIGAN  FOR  LOH  VOLUME  ORGS 

• 

•  * 

ORGS 

469  t 

kND  473  CONTAIN  CASES  WHICH  COULD  NOT  Bt  ASSIGNED  TO  VALID  ORGS. 

re" 

NOTE!   GEOMEmiC  MEAN  IS  USED  ONLY  T3  DETERMINE  P*rHENT  FOR  OUTLIER  AND  TRANSFER  CASES. 

CO 

note:   RELATIVE 

WEIGHTS  ARE  BASED  ON  MEDICARE  PATIENT  DATA  AND  MAY  NOT  BE  APPROPRIATE  FOR  OTHER 

PATIENTS. 

lASLE   5 


Page  13  of  14 


LIST  JF  DIAGNOSIS  RELATED  CROUPS  (ORCS)t  RELATIVE  UEICHTINC  FACTORS.  ARITHHETIC  AND  GEOHETRtC  MEAN  LENGTH  OF  STAY,  AND 

LENGTH  OF  STAT  OUTLIER  CJTOFF  POINTS  USED  IN  THE  PROSPECTIVE  PAYMENT  SYSTE»1 


RELATIVE   ARITHHETIC    GEOHETRIC 


«21 

IH 

HEO 

*22 

18 

HEO 

*23 

Id 

MED 

♦  2* 

19 

SUli 

42b 

19 

MtO 

*26 

19 

HEO 

427 

19 

MEO 

*28 

19 

HEO 

♦  29 

19 

HEO 

430 

19 

ME  a 

431 

19 

HtO 

4  32 

19 

MEO 

433 

20 

434 

20 

4  35 

20 

4  36 

20 

437 

20 

438 

20 

439 

21 

sui*; 

440 

21 

SURG 

441 

21 

SURG 

442 

21 

SURG 

443 

21 

SURG 

444 

21 

HEO 

445 

21 

HEO 

**•> 

21 

HtO 

o» ; 

21 

HEO 

**r» 

21 

HEO 

449 

21 

HtO 

450 

21 

MEO 

451 

21 

MtO 

452 

21 

MED 

453 

21 

HEO 

454 

21 

HEO 

455 

21 

HED 

VIRAL  ItLNESS  AGE  >17 

VIRAL  ILtNESS  C  FEVER  OF  UNKN9MN  ORIGIN  AGE  0-17 

JTHER  INFECTIOUS  C  PARASITIC  DISEASES  DIAGNOSES 

].R.  PROCEDURE  H  PRINCIPAt  DIAGNOSES  OF  HENTAL  ILLNESS 

ACUTE  ADJUST  REACT  C,    DISTURBANCES  JF  PSTCHOSOCIAL  DYSFUNCTION 

DEPRESSIVE  NEUROSES 

NEUROSES  EXCEPT  DEPRESSIVE 

OISO«UtRS  OF  PERSONALITY  C  IHPULSE  CDNTROL 

OKCANIC  DISTURBANCES  C  HENTAL  KETARUATIDN 

PSYCHJSES 


CHILDHOOD  HENTAL  DISDRDtRS 
3THER  HENTAL  DISORDER  DIAGNOSES 
ALCOHOL/DRUG  ABUSE  OR  DEPENDENCE.  LEFT  AHA 
ALC/ORUG  ABUSE  OR  DEPENDENCE,  DETOX  OR  OTHER  SYSPT 
ALC/DRUG  ABUSE  OR  DEPENDENCE,  Dt TOX  38  OTHER  SYiPT 


TRT 
TRT 


KITH  CC 
W/3  CC 


ALC/ORUG  DEPENDENCE  A    REHABlLl TA T 1 JN  THERAPY 

ALC/ORUG  DEPENDENCE.  REHAB  (.    DETOX  THERAPY 

-id   LONGER  VALID 

SJCIf*  GRAFTS  FOR  INJURIES 

^OUNO  OEBRIOEMtNTS  FOR  INJURIES 

HAND  PROCEOURFS  FOR  INJURIES 

OTHER  O.R.  PROCEDURES  FOR  INJURIES  WITH  CC 

JTHEK  O.R.  PROCEDURES  FOR  INJURIES  W/J  CC 

MULTIPLE  TRAUH*  AGE  >W  WITH  CC 

MULTIPLE  Ti^AUH*  AGE  >17  W/0  CC 

MULTIPLE  T^AuM*  AGE  3-17 

ALLERGIC  Kf ACTIONS  A^t  >17 

ALLERGIC  REACTIONS  AGE  0-17 

PUISONHG  C  TUXIC  EFFECTS  OF  ORJGS  ACE  >17  UlTH  CC 

POISONING  C  TOXIC  EFFECTS  OF  DRJGS  AGE  >17  M/0  CC 

PJISONI-^G  t  TOXIC  EFFECTS  OF  DRJGS  AGE  0-17 
CJHPLICAIIONS  OF  TREATMENT  •«  I  T  H  CC 
COMPLICATIONS  OF  TREATMENT  H/0  CC 

OTHER  1-4JJRY,  POISONING  G  TJXIC  EF^  DUG  WITH  CC 
OTHER  INJURY,  POISONING  C  TJXIC  EFF  DUG  H/0  CC 


WEIGHTS 

.6241 

.5754 

1.4992 

2.1015 

.5964 

.6548 
.6322 
.7478 
.8710 
.9  309 

.7114 
.6870 
.4223 
.8167 
.5972 

.9772 
1.3189 

.0000 
1.7400 
2.2141 

.  ?232 
1  .8993 
1.2043 

.6044 

.  ".965 

.4/96 
.4719 
.3470 
.7904 
.4907 

.•.593 
.8912 
.5  105 
.8998 

.<.678 


HEAN  LOS 

5.5 

4.7 

10.9 

20.2 

5.9 

8.2 

8.2 

9.9 

10.2 

12.9 

s.^ 

6.8 
5.0 
8.3 
7.6 

13.5 
17.6 

12.7 
15.4 

3.8 
9.7 
6.8 
7.1 

4.9 


3.6 

6.1 
4.1 

3.9 

6.6 
4.6 
6.? 
4.0 


MEAN  LOS 
4.4 
3.4 
7.9 
11.9 
4.3 

6.0 
5.6 
6.1 
7.1 
8.8 

^.6 
4.2 
3.2 

5.9 

5.0 

9.0 

13.7 

.0 

7.2 

9.6 

2.4 
5.8 

4.3 
•>.? 
3.7 

2.4 
2.7 

2.9 

3.0 

3.  1 
4. '5 
3.  3 
4.5 
^.9 


OUTLIER 
THRESHOLD 
16 
16 
31 
35 
21 

29 
29 
29 

30 
32 

29 
27 

20 
29 
26 

32 
37 
0 
30 
33 

14 
29 
27 
25 
17 

10 
12 
9 
22 
14 

11 
26 
17 

26 
14 


< 

w 

2 
o 


•  lEOICAHE  DATA  HAVE  BEEN  SUPPLEMENTED  BY  DATA  FROH  HARYLANO  AND  HICHICAN  FOR  LOW  VOLUME  ORGS. 

♦  ♦   JRCS  469  AND  470  CONTAIN  CASES  WHICH  COJLO  *JJT  BE  ASSIGNED  TO  VALID  ORGS. 

NUTE:   GEOHETRIC  MEAN  IS  USED  ONLY  TO  DETERMISt  PAYMENT  FOR  OJTLIER  AND  TRANSFER  CASES. 

note:   relative  •^clGHTS  ARE  BASED  ON  MEDICARE  PATIENT  DATA  AND  MAY  NOT  BE  APPROPRIATE  FUR  OTHER  PATIENTS. 
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LIST  OF  OUCNOSIS  RELATED  CROUPS  (ORCS)t  RELATIVE  UEIGHTING  FACTORS.  ARITHHETIC  AND  GEOMETRIC  MEAN  LENGTH  OF  STAY.  AND 

LENGTH  OF  STAY  OUTLIER  CUTOFF  POINTS  USED  IN  THE  PROSPECTIVE  PAYMENT  SYSTEM 


r:3 


456 

♦  57 

MED 

«58 

SUi*i 

«59 

suits 

♦  60 

MEO 

♦  61 

sjr;^ 

♦  62 

MEO 

♦  63 

MEO 

♦  &♦ 

MEO 

*^^ 

MEO 

4  66 

MtO 

♦  67 

MtO 

♦  6B 

♦  69 

♦  70 

♦  71 

08 

SU^C 

♦  72 

22 

SURG 

1  7   i 

17 

S  /» 

0^ 

♦  7i 

0^ 

MEO 

BURNS.  TRANSFERRED  TO  ANOTHER  ACUTE  CARE  FACILITY 

EXTENSIVE  BURNS  M/O  O.R.  PROCEDURE 

NJN-EXTENSIVE  BURNS  H    SKIN  GRAFT 

NJN-EXTENSIVE  BURNS  H  MOUNO  0EBRI0E1ENT  3R  OTHER  O.R.  PROC 

NJN-EXTENSIVE  BURNS  W/0  O.R.  PRJCEOURE 

J.R.  PROC  W  DIAGNOSES  OF  OTHER  CONTACT  rf  HEALTH  SERVICES 

REHABILITATION 

SIGNS  t  SYMPTOMS  M  CC 

ilGNS  t  SYMPTOMS  H/J  CC   ■ 

AFTERCARE  H  HISTORY  OF  MALIGNANCY  AS  SECONDARY  DIAGNOSIS 

AFTERCARE  M/O  HISTORY  OF  MALIGNANCY  AS  SECONDARY  DIAGNOSIS 
JIHER  FACTORS  INFLUENCING  HEALTH  STATUS 
UNRELATED  OPERATING  ROOM  PROCEDURES 
**  PRINCIPAL  DIAGNOSIS  INVALID  AS  DISCHARGE  DIAGNOSIS 

**    UNGROUPABLE 

BILATERAL  OR  MULTIPLE  MAJOR  JOINT  PROCS  OF  LONER  EXTREMITY 

EXTENSIVE  BURNS  H  O.R.  PROCEOJRE 

ACUTE  LEUKEMIA  U/0  MAJOR  O.R.  PROCEOJRE  ACE  >17 

TRACHEOSTOMY 

MECHANICAL  VENTU*riJN  THROUGH  ENDQTRACHIAL  INTUBATION 


RELATIVE 
HEIGHTS 
1.9315 
2.^720 
3.6292 
1.8176 
1.0^67 

.7102 
1.7^57 

.75flO 
.*699 
.3152 

.^?R2 

?.♦ 348 
.0000 
.0000 

♦.0616 
10. ^  ?8B 

2.6«08 
11.6B87 

3.1690 


ARITHMETIC 

MEAN  LOS 

10.1 

&.♦ 

1^.6 
9«2 

♦  .3 
18.2 
7.0 
♦.? 
2.2 

9*0 
«.8 

19.1 


20.6 
27.9 
M.6 
41.2 
12.7 


GEOMETRIC 
MEAN  LOS 

♦  .7 

♦  .0 
15.8 
10.0 

6.4 

2.% 

13.6 

5.2 

3.^ 

1,8 

2.8 
2.6 

9.8 
.0 
.0 

18.0 

16.6 

8.2 

32.6 


OUTLIER 
THRESHOLD 
28 
27 
39 
33 
29 

16 
37 
2^ 
15 
6 

20 
16 
33 

0 
0 

♦  1 

♦  0 
31 
5b 
32 


9 


pa 

o 


< 

en 

2 

o 


»    iEOICARc  JilA  HAVt  iJLL><  SUPPLEMESILD  BT  bilA  MJ1  MARTLANJ  A-iJ  MICHIGAN  FOR  LOW  VOLUME  ORGS. 

**   ORGS  469  AND  ^70  CONTAIN  CASES  WHICH  COULU  NUT  BE  ASSIGNED  TO  VALID  ORGS.  '^ 

NOTES   GEOMETRIC  MtAN  IS  USED  ONLY  TO  DETERMINE  PAYMENT  FOR  OUTLIER  AND  TRANSFER  CASES. 

NOTEi   RELATIVE  HEIGHTS  ARE  BASED  ON  MEDICARE  PATIENT  DATA  AND  MAY  NOT  BE  APPROPRIATE  FOR  OTHER  PATIENTS. 
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Appendix  A — Regulatory  Impact 
Analysis 

A.  Introduction 

Executive  Order  (E.O.)  12291  requires 
us  to  prepare  and  publish  an  initial 
regulatory  impact  analysis  for  any 
proposed  regulation  that  meets  one  of 
the  E.O.  criteria  for  a  "major  rule":  that 
is,  that  would  be  likely  to  result  in:  an 
annual  effect  on  the  economy  of  SlOO 
million  or  more;  a  major  increase  in 
costs  or  prices  for  consumers,  individual 
industries.  Federal.  State,  or  local 
government  agencies,  or  geographic 
regions:  or  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets.  In  addition,  we  generally 
prepare  an  initial  regulatory  flexibility 
analysis  that  is  consistent  with  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  through  612).  unless  the 
Secretary  certifies  that  a  proposed 
regulation  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  For  purposes  of 
the  RFA,  we  treat  all  hospitals  as  small 
entities.  If  is  clear  that  these  proposed 
changes  would  affect  a  substantial 
number  of  hospitals  and  the  effects  on 
some  would  be  significant.  Therefore, 
the  discussion  below,  in  combination 
with  the  rest  of  this  proposed  rule, 
constitutes  a  combined  regulatory 
impact  analysis  and  regulatory 
flexibility  analysis  in  accordance  with 
E.O.  12291  andthe  RFA. 

B.  Objectives 

We  expect  these  proposed  changes  to 
further  Congress'  original  objectives  in 
implementing  the  prospective  payment 
system.  The  prospective  payment  rates 
create  incentives  similar  to  the 
incentives  a  hospital  would  face  in 
pricing  and  marketing  its  services  in  a 
conventional  market.  By  paying  all 
hospitals  the  same  market-like  rate  for 
like  services,  we  let  hospitals  know  in 
advance  the  amount  they  will  be  paid 
per  discharge.  We  give  them  both  an 
opportunity  to  receive  this  payment 
regardless  of  their  specific  cost 
experience,  and  a  strong  incentive  to 
operate  more  efficiently,  thus 
minimizing  unnecessary  costs.  Unlike  a 
cost  limitation  approach,  which 
achieves  savings  largely  by  disallowing 
Medicare  payment  for  costs  that  are  not 
reasonable  or  that  are  in  excess  of  a 
specific  limit,  the  prospective  payment 
system  achieves  savings  by  intensifying 
hospitals'  incentives  to  operate 
efficiently.  Thus,  our  objectives 
include — 


•  Restructuring  hospitals'  economic 
incentives: 

•  Basing  payment  on  a  system  that 
identifies  the  product  being  purchased 
more  accurately  than  cost 
reimbursement: 

•  Reinforcing  the  role  of  the  Federal 
government  as  a  prudent  buyer  of 
services:  and 

•  Restraming  the  rate  of  hospital 
cost  increases,  thus  moderating  the 
outflow  of  expenditures  from  the 
Medicare  trust  fund,  while  maintaining 
high  quality  care. 

In  addition,  we  share  national  goals  of 
deficit  reduction  and  restraints  on 
government  spending  in  general.  We 
believe  these  proposals  would  further  all 
of  our  goals  while  maintaining  the 
financial  viability  of  the  hospital 
industry  and  assuring  assess  to  high 
quality  care  for  beneficiaries. 

We  expect  these  proposed  changes  to 
further  these  objectives  while  avoiding 
or  minimizing  unintended  adverse 
consequences  and  ensuring  that  the 
outcomes  of  this  payment  system  are.  in 
general,  reasonable  and  equitable.  Thus, 
the  intent  is  to  refine  further  the 
prospective  payment  system  without 
undercutting  our  objectives, 

C.  Limitations  of  Our  Analysis 

From  the  outset  of  the  prospective 
payment  system,  we  have  developed 
increasingly  sophisticated  models  of 
how  the  prospective  payment  system 
works.  Nevertheless,  at  present,  we  still 
have  no  adequate  way  to  model,  and 
therefore  to  quantify,  many  of  the 
potential  behavioral  changes  in 
response  to  the  prospective  payment 
system  on  the  part  of  hospitals,  hospital 
managers  and  employees,  physicians, 
suppliers,  or  beneficiaries.  Further, 
changes  in  the  private  sector,  related  to 
both  the  supply  of  and  demand  for 
health  care  services,  interact  with  the 
behavioral  incentives  created  by  the 
Medicare  payment  system.  We  do  not 
have  the  capability  to  model  such 
interactions,  and  to  attribute  the  causal 
relations  to  the  various  parties 
participating  in  the  market  place. 

We  continue  to  study  many  aspects  of 
the  prospective  payment  system  with 
the  intent  of  obtaining  more  adequate 
data  to  better  quantify  the  effects  of 
behavioral  changes  caused  by  the 
payment  system.  Examples  of  these 
initiatives  include  various  reports  to 
Congress,  as  required  by  section  603  of 
Pub.  L.  98-21,  sections  9113  and  9114  of 
Pub.  L.  99-272,  and  section  9305  of  Pub. 
L.  99-509.  These  studies  will  examine 
many  issues,  including  the  feasibility 
and  impact  of  eliminating  or  phasing  out 
separate  urban  and  rural  DRG 
prospective  payment  rates,  the  need  for 


and  the  feasibility  of  developing  severity 
of  illness  measures,  and  the  quality  of 
post-acute-care.  We  are  also  required, 
under  section  603(a)(2)(A)  of  Pub.  L.  98- 
21,  to  study  and  report  annually  to  the 
Congress  on  the  impact  of  the 
prospective  payment  system. 

In  addition  to  these  initiatives,  we  and 
others  (such  as  the  hospital  industry) 
have  undertaken  a  variety  of  studies  on 
the  effects  of  the  prospective  payment 
system,  such  as  examining  selected 
aspects  of  hospital  management 
behavior  under  the  prospective  payment 
system,  to  be  able  to  predict  better 
certain  effects  and  outcomes  from  the 
system.  In  spite  of  these  efforts,  our 
ability  to  attribute  the  causation  of 
particular  changes  in  the  hospital 
industry  directly  to  particular 
regulations  is  still  limited.  The 
complexity  of  the  prospective  payment 
system  itself,  along  with  numerous  other 
rapidly  occurring  changes  in  the  hospital 
environment,  make  it  virtually 
impossible  for  us  to  isolate  the  effects  of 
any  one  change  in  our  policy,  much  less 
the  effects  of  the  entire  prospective 
payment  system  on  the  health  care 
industry 

Whatever  quantitative  analysis 
follows,  therefore,  as  has  been  the  case 
in  previously  published  regulatory 
impact  analyses,  is  limited  to  presenting 
the  projected  effects  of  proposed  policy 
and  rate  changes  on  current  and 
projected  payment  rates.  Thus,  readers 
should  look  upon  our  analysis  as  a 
projection  of  proposed  policy  changes 
rather  than  as  a  forecast  of  anticipated 
effects  of  these  proposed  changes.  We 
are  not  attempting  to  predict  behavioral 
responses  to  our  proposals,  and  we  are 
not  generally  accounting  for  changes  in 
such  exogenous  variables  as 
admissions,  lengths  of  stay,  or  case  mix. 

In  view  of  the  difficulty  we  have  in 
quantifying  impacts  and  attributing 
causality,  we  believe  that  the  approach 
we  are  taking  in  the  specific  impact 
discussions  below  is  the  most  feasible 
one.  Wherever  possible,  we  have 
included  quantitative  representations  of 
proposed  changes.  As  with  previously 
published  impact  analyses,  we  are 
soliciting  comments  and  information 
about  the  anticipated  effects  of  these 
proposed  changes  on  the  prospective 
payment  system. 

D.  Hospitals  Included  in  and  Excluded 
From  the  Prospective  Payment  System 

Since  October  1983.  hospitals 
operating  under  prospective  payment 
have  been  phasing  into  the  system 
according  to  their  own  accounting  year 
starting  dates.  Further,  since  September 
1985,  both  Massachusetts  and  New  York 
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have  terminated  the  waivers  under 
which  they  were  excluded  from  the 
Medicare  prospective  payment  system, 
and  hospitals  in  those  States  have 
entered  that  system  (Massachusetts 
hospitals  came  under  the  Medicare 
prospective  payment  system  in  October 
1985,  while  New  York  hospitals  began 
receiving  Medicare  prospective 
payments  in  January  1986).  As  of 
September.  1986.  about  5.700  hospitals 
(84  percent  of  all  Medicare-participating 
hospitals)  were  operating  under  the 
prospective  payment  system.  With  the 
enactment  of  section  9304  of  Pub.  L  99- 
509.  which  added  section  1886(d)(9)  to 
the  Act.  the  58  acute  care  hospitals 
located  in  urban  and  rural  areas  of 
Puerto  Rico  would  be  included  in  the 
prospective  payment  system  effective 
with  discharges  on  or  after  October  1. 
1987.  Also,  effective  with  cost  reporting 
periods  beginning  on  or  after  October  1. 
1987,  alcohol/drug  hospitals  and  units 
that  have  been  excluded  from  the 
prospective  payment  system  under 
§  412.22(c)  of  the  regulations  would 
begin  receiving  Medicare  prospective 
payment.  About  22  hospitals  and  352 
units  would  be  affected  by  this 
provision.  Only  169  hospitals  remain 
excluded  from  the  prospective  payment 
system  under  sections  1814(b)(3)  and 
1886(c)  of  the  Act  (Maryland  and  New 
Jersey)  or  demonstration  projects 
(Rochester  and  Finger  Lakes  regions  of 
New  York  State). 

As  of  September  30. 1986.  743 
Medicare  hospitals  were  excluded  from 
the  prospective  payment  system  and 
would  continue  to  be  paid  on  the  basis 
of  reasonable  cost  reimbursement, 
subject  to  limits  on  the  rate  of  their  cost 
increases  for  FY  1988.  These  hospitals 
include  psychiatric,  rehabilitation, 
long — term  care,  and  children's 
hospitals.  Another  1.379  psychiatric  and 
rehabilitation  units  in  hospitals  subject 
to  the  prospective  payment  system,  are 
excluded  from  prospective  payment  as 
of  the  same  date.  These  units,  too.  are 
paid  on  the  basis  of  reasonable  cost 
reimbursement,  subject  to  limits  on  the 
rate  of  their  cost  increases. 

More  than  400  hospitals  are  being 
paid  on  various  special  bases  under  the 
prospective  payment  system,  as 
required  by  statute.  They  include 
hospitals  accorded  special  treatment  as 
described  in  our  regulations  at  42  CFR 
Part  412.  Subpart  G.  such  as  sole 
community  hospitals,  and  cancer 
treatment  and  research  hospitals  that 
meet  certain  conditions.  Also  included 
in  this  group  receiving  payment  on 
special  bases  are  rural  referral  centers 
and  hospitals  that  previously  allowed 


extensive  direct  billmg  under  Part  B  of 
Medicare 

E.  Inclusion  of  Puerto  Rico  Hospitals 
Under  the  Prospective  Payment  System 

Using  the  best  data  available,  we 
have  computed  the  estimated  difference 
in  payments  to  Puerto  Rico  hospitals 
under  the  rules  now  in  effect  (§  413.40) 
and  under  the  prospective  payment 
methodology  prescribed  in  the  Act.  We 
estimate  the  combined  effect  on  all 
Puerto  Rico  hospitals  of  implementing 
prospective  payments  would  be  an 
average  payment  increase  of  4.3  percent 
over  projected  payments  under  the 
present  payment  provisions. 

In  computing  this  impact,  we  took  into 
account  an  estimate  of  payments  for 
indirect  medical  education  costs  and 
payments  to  disproportionate  share 
hospitals.  To  simulate  projected 
payments  under  the  present  regulations, 
we  used  FY  1988  target  payment 
amounts  as  an  approximation  of  actual 
payments.  Under  payment  provisions  in 
effect  now.  hospitals  may  receive  their 
actual  reasonable  costs  up  to  the  target 
amount,  plus  incentive  payments  if  their 
actual  costs  are  less  than  their  target 
amount.  Using  the  target  amount  as  a 
proxy  for  actual  payments  may  thus 
result  in  an  understatement  of  the 
increase  Puerto  Rico  hospitals  may 
receive  under  this  proposal. 

F.  Inclusion  of  Alcohol  and  Drug  Abuse 
Treatment  Hospitals  Under  the 
Prospective  Payment  System 

We  are  again  proposing  not  to 
continue  the  exclusion  of  alcohol/drug 
treatment  facilities  from  the  prospective 
payment  system.  On  the  basis  of  our 
research  and  that  of  ADAMHA.  we 
have  redefined  four  of  the  five  DRGs 
into  which  alcohol  or  drug  abuse  cases 
fall,  and  we  believe  that  the  proposed 
reconfigured  and  recalibrated  weights 
will  result  in  equitable  payments  that 
reflect  current  treatment  practices  in 
hospitals  furnishing  alcohol/drug  related 
services  to  Medicare  beneficiaries.  As  of 
September  30. 1986.  there  were  22 
alcohol/drug  hospitals  and  352  alcohol/ 
drug  units  located  within  hospitals 
already  subject  to  the  prospective 
payment  system.  Under  our  proposal  to 
revise  §  412  22(c).  these  hospitals  and 
units  would  begin  receiving  prospective 
payments  for  discharges  occurring 
during  cost  reporting  periods  beginning 
on  or  after  October  1. 1987.  Because  our 
cost  data  for  these  hospitals  and  units 
are  incomplete,  we  are  unable  to 
quantify  the  payment  impact  of  our 
proposal  on  these  facilities. 


G.  Impact  on  Excluded  Hospitals  and 
Units 

Aa  noted  above,  743  Medicare 
hospitals  and  1.379  units  in  hospitals 
included  in  the  prospective  payment 
system  currently  are  paid  on  a 
reasonable  cost  basis  subject  to  the 
rate-of-increase  ceiling  requirement  of 
§  413.40.  For  cost  reporting  periods 
beginning  in  FY  1988,  these  hospitals 
would  have  their  individual  target 
amounts  increased  by  the  same  factor 
we  would  apply  to  update  the 
prospective  payment  rate  effective  for 
FY  1988.  This  factor  is  equal  to  the 
projected  increase  in  the  hospital 
market  basket  less  two  percent,  or  an 
increase  of  2.7  percent. 

The  effect  this  would  have  on  affected 
hospitals  and  units  would  vary 
depending  on  each  one's  existing 
relationship  of  costs  per  discharge  to  its 
target  amount,  and  the  relative  gains  in 
productivity  (efficiency]  the  hospital  or 
unit  is  able  to  achieve.  For  hospitals  and 
units  that  incur  per  discharge  costs 
lower  than  their  target  amounts,  the 
primary  impact  would  be  to  affect  the 
level  of  additional  payments  made 
under  {  413.40(c).  A  hospital  may 
receive  additional  incentive  payments 
Cor  incurring  costs  that  are  less  than  its 
target  amount,  but  may  not  receive 
payments  for  costs  that  exceed  the 
target  amount.  In  general,  we  expect  the 
increased  ceiling  on  payments  would 
maintain  existing  incentives  for 
economy  and  efficiency  experienced  by 
excluded  hospitals  and  units. 

H.  Proposed  Payment  Reductions  for 
Rural  Referral  Centers 

We  are  proposing  to  revise  §  412.96 
regarding  the  method  for  computing  the 
payment  rates  for  rural  referral  centers. 
We  are  proposing  to  pay  97  percent  of 
the  applicable  urban  standardized 
amounts.  This  factor  is  based  on 
recomputing  the  urban  standardized 
amounts  without  consideration  of 
hospitals  with  approved  teaching 
programs  located  in  urban  areas.  The 
impact  would  be  to  reduce  the  average 
prospective  payment  per  case  to  rural 
referral  centers  by  three  percent  We 
have  incorporated  the  effects  of  this 
proposal  in  the  last  column  of  Table  I, 
entitled  "Combined  Effects",  below. 

Although  the  proposed  reduction  in 
payments  to  rural  referral  centers  would 
be  distributed  fairly  evenly  across  all 
affected  providers,  the  actual  impact  of 
the  reduction  would  depend  a  great  deal 
on  each  hospital's  financial  position.  We 
have  no  evidence  to  suggest  that  a 
reduction  of  this  magnitude  would  result 


in  serious  financial  problems  for  any 
rural  referral  center. 

/.  Analysis  of  the  Quantifiable  Impact  of 
Proposed  Changes  Affecting  Rotes  and 
Payment  Amounts 

1.  Basis  and  Methodology  of  Estimates 

The  data  used  in  developing  the 
quantitative  estimates  of  changes  in 
payments  in  Table  I.,  below,  are  taken 
from  FY  1986  billing  data  and  hospital- 
specific  data  for  FY  1984.  As  in  previous 
analyses,  we  propose  to  compare  the 
effects  of  changes  being  proposed  in  this 
document  for  FY  1988  to  our  estimate  of 
the  payment  amounts  in  effect  for  FY 
1987. 

We  have  treated  all  hospitals  in  our 
database  as  if  they  had  the  same  cost 
reporting  period;  that  is.  a  cost  reporting 
period  coinciding  with  the  Federal  fiscal 
year.  Our  model  does  not  take  into 
account  any  prospective  behavioral 
changes  in  response  to  these  proposals. 

The  tables  and  the  discussion  that 
follow  reflect  our  best  effort  to  identify 
and  quantify  the  effects  of  the  changes 
being  proposed  in  this  document.  It  must 
be  emphasized,  however,  that  as  a  result 
of  gaps  in  our  data,  we  are  unable  to 
quantify  some  of  the  effects  of  the 


proposed  rule.  Most  notably,  we  are 
unable  to  quantify  the  payment  effects 
on  alcohol/drug  hospitals  and  units  of 
including  them  in  the  prospective 
payment  system. 

Another  data-related  problem 
affecting  the  outcome  of  our  analysis  is 
the  differences  between  the  data  sets 
used  in  recalibrating  the  DRG  weights  or 
in  the  computation  of  outlier  payments 
and  the  data  set  used  to  simulate 
payment  effects  of  the  proposed  nile. 
We  could  not  utilize  all  the  hospitals  in 
the  recalibration  or  outlier  data  sets  for 
modeling  the  impact  analysis  because  in 
some  cases  the  hospital-specific  data 
necessary  for  constructing  our  impact 
model  were  missing.  Data  on  hospital 
bed  size  and  type  of  control  were  the 
data  elements  most  commonly  missing. 
The  absent  data  prevented  us  from 
properly  classifying  and  displaying 
these  hospitals  in  the  impact  analysis. 
The  missing  data,  however,  did  not 
prevent  us  from  using  the  discharges 
from  these  hospitals  in  recalibrating  the 
DRG  weights  or  calculating  the 
proposed  outlier  payments.  The  result  of 
the  mismatch  between  the  sets  of 
hospitals  used  in  the  DRG  recalibration 
and  outlier  payment  calculations  and 


the  set  used  in  the  impact  model  is  to 
show  a  slight  increase  in  estimated 
payments  in  the  impact  analysis. 
The  analysis  that  follows  of  the 
proposed  changes  examines  each  of  the 
proposed  changes  separately.  That  is.  all 
variables  except  those  associated  with 
the  provision  under  examination  were 
held  constant  so  as  to  display  the  effects 
of  each  provisions  compared  to  baseline 
provisions.  Thus,  in  each  of  columns  1 
through  5,  we  are  comparing  estimated 
FY  1987  payments  with  the  payments 
that  would  result  if  only  the  specified 
change  were  made.  The  final  column  (6) 
displays  the  combined  effects  of  all  the 
previous  analyses,  as  well  as  reflecting 
the  FY  1988  update  factor  (which,  giving 
a  2.7  percent  increase  across  the  board, 
generally  has  a  larger  effect  than  all 
other  changes  combined),  the  budget 
neutrality  factor  and  the  payment 
adjustment  for  rural  referral  centers. 
Also,  the  combined  effects  column 
captures  and  reflects  certain  interactive 
effects  which  do  not  present  themselves 
in  the  analysis  of  the  individual 
provisions.  This  last  column  is  the  only 
one  in  which  the  effects  of  simulated  FY 
1988  payments  are  reflected. 
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TABLB  I-ESTIMATED  IMPACT  OK  THB  PROPOSED  CHAHGES  IB  THE  IMPATIEHT  HOSPITAL  PROSPECTIVE  PAYMEKT  SYSTEM 


Ihiinber 
of 
Hospital*  V 


All  Hospital* 

Urban  by  Renton 
l«w  Bnsland 
Hid  Atlantic 
South  Atlantic 
East  North  Cantral 
East  South  Central 
West  Horth  Central 
West  South  Central 
Mountain 
Pacific 

Rural  by  RaKJon 
New  Ens land 
Mill  Atlantic 
South  Atlantic 
Bast  aorth  Central 
East  South  Central 
West  North  Central 
West  South  Central 
Mountain 
Pacific 

yrban  Hospitals 

0-99  Beds 
100-404  Beds 
405-684  Beds 

68S  ♦   S'^'s 

gursl  Hospitals 

0-99  Beds 
100-169  Beds 
170  *       Bed* 
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XM 
9U 


U 

tr 

»M 

M« 
322 
591 
44« 
25« 

ua 

27M 
iU 

Xkl* 

3M 

ft 


399 

202 


Statutory 

Blend 

Chan»ei' 

(1) 


0.5 


-0.7 
3.9 
0.7 

-3.4 
5.0 

-0.0 
O.t 
1.1 
0.4 


-1.9 
-1.7 
0.4 
-2.9 
2.5 
1.7 
3.6 
1.6 
0.4 

0.5 
2.4 
0.4 
0.3 
0.3 

0.6 

1.0 

-0.2 

0.7 


Statutory 

Change  to 

Case  Weishtinei^ 

(2) 


Reclassification  Proposed 
and  Kaviaed 
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Horpltal  i^'.i   t.<sp  excludes  Puerto  Rico  and  alcohol/dr^-j  hospitals 


a'    Col..mnii  I  t'rouRh  '  cotn^are  fayTner.ts  ir.corporat  inj  each  of  the  fpecified  propoaed  FY  1988  changes  with  estimated  payments  based  on  paraaaters 

pubUfhed  in  the  Federal  Register  September  3.  1986  (SI  FR  31«5«)  and  Bovember  24,  1986  (51  fK  42229).   That  is,  tha  comparison  is  not  of  siatilated 
FY  1^88  rates  with  FY  198'  rates,  bet  of  two  sets  of  FY  1987  rites  differing  only  in  the  incorporation  of  the  changa  specified  in  the  colusm  title. 

»'  This  col.jm:  represerti  simLiated  FY  1988  payments  compared  to  estiiaated  FY  198'  payments  It  includes  the  update  factor  of  2  7  percent  required  by 
the  Act  and  the  proposed  reduction  in  payments  to  rural  referral  centers  This  column  also  reflects  the  various  budget  neutrality  factors  required 
under  tha  Act  as  well  as  irteractive  effects  of  the  various  proposals  which  we  are  not  able  to  laoiata.  Aa  a  result,  the  values  in  this  column  are 
not  equal  to  the  8,ie  ct  the  f-.ve  previous  col'amns 
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2.  Statutory  Changes 

Columns  1  through  3  of  Table  I 
indicate  the  estimated  percent  change  in 
payments  that  would  result  from  each  of 
the  statutory  changes:  to  a  100  percent 
national  Federal  rate:  calculation  of  the 
average  standardized  amounts  on  a 
discharge-weighted  basis  rather  than  on 
a  hospital-weighted  basis:  and  the 
required  annual  recalibration  of  DRG 
weights. 

Under  section  1886(d)(1)(A)  of  the  Act, 
beginning  in  FY  1988.  all  hospitals, 
except  sole  community  hospitals  and 
hospitals  in  Puerto  Rico,  will  receive 
prospective  payments  based  entirely  on 
a  national  urban  or  rural  rate.  The 
effects  of  this  completion  of  the 
transition  period  are  shown  in  column  1 
of  Table  I. 

The  transition  to  a  100  percent 
national  Federal  blend  is  a  two-fold 
change.  It  is  the  transition  from 
payments  based  on  a  blend  of  Federal 
and  hospital-specific  rates  to  payments 
based  solely  on  the  Federal  rate.  It  also 
marks  the  completed  transition  from  a 
50/50  regional/national  Federal  blend  to 
fully  national  Federal  blend. 

Hospitals  with  higher  than  average 
hospital-specific  rates  that  are  located 
in  regions  with  regional  rates  that  are 
higher  than  the  national  rates 
presumably  will  experience  the  largest 
decrease  under  the  change  to  a  fully 
national  Federal  rate.  Those  hospitals 
with  lower  than  average  hospital- 
specific  rates  that  are  located  in  regions 
with  rates  below  the  national  rate 
presumably  would  benefit  the  most  from 
the  completion  of  the  transition. 

It  should  be  noted  that  in  assessing 
the  impact  of  the  transition  to  the  fully 
national  urban  and  rural  rates,  the  rates 
were  derived  from  cost  data  reflective  of 
hospital  operations  and  behavior  prior 
to  the  implementation  of  the  prospective 
payment  system.  Since  the 
commencement  of  the  prospective 
payment  system,  data  gathered  from  our 
own  sources,  as  well  as  sources  from  the 
private  sector  (for  example,  the 
American  Hospital  Association), 
indicate  that  in  response  to  the 
prospective  payment  system,  the  vast 
majority  of  hospitals  have  succeeded  in 
streamlining  their  operations  and  in 
improving  efficiency,  thus  experiencing 
substantial  operating  margins  on  their 
Medicare  business.  Thus,  while  our 
impact  analysis  shows  payments  to 
some  hospitals  decreasing  both  as  a 
result  of  the  blend  change  as  well  as  the 
result  of  other  statutory  and  regulatory 
changes  being  proposed  in  this 
document,  such  reductions  do  not 
generally  signify  negative  operating 
margins. 


Section  1886(d)(3)(A)  of  the  Act.  as 
amended  by  section  9302(c)  of  Pub.  L 
99-509.  specifies  that  urban  and  rural 
prospective  payment  rates  for  FY  1988 
are  to  be  computed  on  the  basis  of 
discharge-weighted  rather  than  hospital- 
weighted  averages.  This  change  would 
generally  benefit  rural  hospitals.  If  this 
were  the  only  change,  they  would 
receive,  on  average,  an  increase  of 
about  1.2  percent,  with  small  rural 
hospitals  projected  to  receive  the 
highest  increases  of  2.1  percent.  Urban 
hospitals  would  receive  nearly  uniform 
decreases  of  about  0.2  percent, 
regardless  of  bed  size. 

Finally,  in  accordance  with  section 
1886(d)(4)(C)  of  the  Act  (as  amended  by 
section  9302(e)  of  Pub.  L  99-509).  we  are 
revising  the  current  DRG  definitions  and 
recalibrating  the  weights  to  reflect 
changes  in  practice  patterns,  modes  of 
treatment  and  new  technologies.  The 
changes  we  are  proposing  are  described 
in  section  II  of  the  preamble.  (The  DRGs 
that  have  been  recalibrated  for  this 
analysis  also  reflect,  insofar  as  possible, 
the  proposed  changes  to  the  DRG 
classification  system  set  forth  in  a 
separate  notice  published  elsewhere  in 
this  issue  of  the  Federal  Register.) 

Overall,  the  apparent  effect  of 
reclassification  and  recalibration. 
applied  to  estimated  FY  1987  payments, 
would  be  to  increase  payments  0.1 
percent.  As  noted  earlier,  this  aggregate 
increase  is  largely  an  artifact  of 
differences  between  the  set  of  hospitals 
whose  cases  are  used  in  our  payment 
simulation  model  and  the  set  of 
hospitals  whose  cases  are  used  to 
recalibrate  the  DRG  weighting  factors. 

As  a  result  of  reclassification  and 
recalibration.  effectively  all  DRG 
weights  would  be  revised.  The  changes 
in  weights  for  individual  DRGs  reflect 
both  the  use  of  more  recent  data  and  the 
reclassification  of  cases  consistent  with 
our  proposed  revised  DRG  definitions. 
More  than  60  percent  of  all  DRG  weights 
would  change  by  more  than  5  percent;  of 
these  289  DRGs.  136  would  increase 
more  than  5  percent,  and  153  would 
decrease  more  than  5  percent.  The 
weights  for  58  DRGs  would  change  by 
more  than  20  percent:  32  would  increase 
and  26  would  decrease.  Almost  60 
percent  of  the  58  DRGs  whose  weights 
would  change  by  more  than  20  percent 
are  one  or  both  DRGs  in  pairs  from 
which  age  over  69  would  be  eliminated 
as  a  basis  for  DRG  classification. 

3.  Other  Changes  Proposed 

Columns  4  and  5  of  Table  I  show  the 
estimated  effects  of  changes  to  the  wage 
index  and  outlier  payments  that  we  are 
proposing  in  this  document. 


We  are  proposing  several  changes  to 
the  wage  index  required  under  sections 
1886(d)(2)(C)(ii)  and  1886(d)(2)(H)  of  the 
Act.  One  change  we  are  proposing,  as 
described  in  section  III  of  the  preamble, 
is  to  compute  the  national  average 
hourly  wage  by  summing  total  wages  for 
the  country  and  dividing  by  the  total 
number  of  hours.  Now  we  compute  the 
average  hourly  wage  for  each  urban  and 
rural  area  of  the  country,  sum  these 
averages  and  divide  by  the  total  number 
of  areas.  As  explained  in  the  preamble, 
standardizing  hospital  costs  and 
adjusting  hospital  payments  by  the 
newly  constructed  wage  index  would 
not  change  a  hospital's  payments.  Thus 
there  is  no  economic  effect  from  this 
change  in  computing  the  hospital  wage 
index. 

In  addition  to  proposing  a  new 
method  for  calculating  the  hospital  wage 
index,  we  are  proposing  to  update  the 
index  by  incorporating  hospital  hourly 
wage  data  for  1984  and  using  a  blended 
wage  index.  Column  4  of  Table  I  shows 
that  the  blended  wage  index,  considered 
as  the  only  change  from  estimated  FY 
1987  payments,  would  result  in  an 
average  payment  increase  of  about  0.1 
percent  nationally.  This  increase,  we 
believe,  occurs  because  the  localities 
with  increases  in  their  wage  index  have 
more  discharges  than  localities  with 
decreases  in  their  wage  index.  Overall, 
rural  hospitals  would  receive  a  slightly 
higher  percentage  gain  than  would 
urban  hospitals  (0.2  percent  versus  0.1 
percent,  on  average). 

As  a  result  of  the  changes  regarding 
outlier  payments  that  we  are  proposing 
in  §§  412.82  and  412.84  of  the 
regulations,  many  day  outlier  cases 
whose  adjusted  charges  exceed  the  cost 
outlier  threshold  would  be  paid  using 
the  cost  outlier  methodology.  Also, 
because  we  are  proposing  to  increase 
the  marginal  cost  factor  from  60  percent 
to  80  percent  for  outlier  cases  that 
exceed  the  cost  outlier  threshold, 
hospiipls  would  generally  receive  higher 
payments  for  these  types  of  cases.  Yet, 
because  we  are  limited,  under  section 
1886(d)(5)(A)(iii)  of  the  Act.  to  paying 
between  five  and  six  percent  of  total 
payments  for  outlier  payments,  the  total 
number  of  cases  for  which  we  may 
make  outlier  payments  would  have  to  be 
decreased.  Column  5  of  Table  I  presents 
the  impact  these  proposed  changes  for 
outlier  payments  would  have  an 
estimated  FY  1987  payments,  considered 
separately  from  other  changes. 

4.  Combined  Effects 

In  the  last  column  of  Table  I  we 
display  the  combined  effects  of  the 
previous  five  columns  plus  the  effect  of 


the  statutorily  mandated  update  factor 
of  2.7  percent.  This  column  is  the  only 
one  in  which  simulated  FY  1988 
payments  are  compared  to  estimated  FY 
1987  payments.  In  addition,  this  column 
also  incorporates  the  reduction  in 
payments  for  rural  referral  centers  of 
three  percent  of  the  urban  rate  as 
described  in  section  V.E.4.  of  the 
preemble. 

We  must  point  out  that  there  are 
interactions  that  result  from  the 
combining  of  the  various  separate 
provisions  analyzed  in  the  previous 
columns  and  which  we  are  unable  to 
isolate.  Thus  the  values  appearing  in 
column  six  do  not  represent  merely  the 
additive  effects  of  the  previous  columns 
plus  the  update  factor  and  the  reduction 
in  the  rates  for  rural  referral  centers. 
Note  that  the  largest  changes  are  the 
result  of  the  statutory  change  to  a  100 
percent  national  Federal  rate  and  the 
update  factor. 


Overall,  our  analysis  shows  the 
proposed  changes  would  increase 
hospital  payments  by  about  3.5  percent. 
Urban  hospitals  would  receive  an 
average  increase  of  about  3.3  percent, 
while  rural  hospitals  would  receive,  on 
average,  a  4.7  percent  increase.  Urban 
hospitals  in  the  East  South  Central 
region  are  projected  to  receive  the 
largest  increase  of  a7  percent.  The 
biggest  drop  in  payments  is  projected  for 
the  rural  hospitals  in  the  Mid-Atlantic 
region.  On  average,  they  would  receive 
payment  reductions  of  about  1.4  percent. 
Among  groups  of  hospitals,  rural 
disproportionate  share  hospitals  and 
rural  hospitals  with  fewer  than  50  beds 
are  projected  to  receive  the  largest 
percentage  increases,  of  9.1  and  7.7 
percent,  respectively.  Large  urban 
hospitals  with  over  685  beds  are 
expected  to  have  a  slight  decrease  (0.3 
percent)  in  payments.  It  should  also  be 
noted  that  despite  the  proposed 


reduction  in  payments  to  rural  referral 
centers,  on  average,  these  hospitals 
would  receive  an  increase  of  2.8  percent. 

We  project  that  aggregate  payments 
to  the  large  majority  of  hospitals  will 
increase  o\'er  FY  1987  paj-ments.  The 
exception  is  limited  to  hospitals  with 
more  than  665  beds,  urban  hospitals  in 
the  East  North  Central  region,  and  rural 
hospitals  in  the  Mid-Atlantic  region. 

Table  11  presents  the  projected  FY 
1988  average  payments  per  case  for 
urban  and  rural  hospitals  and  for  the 
different  categones  of  hospitals  shown 
in  Table  I.  and  compares  them  with  the 
average  estimated  per  case  payments 
for  FY  1987.  As  such,  this  table  presents 
in  terms  of  the  average  dollar  amounts 
paid  per  discharge  the  combined  effects 
of  the  proposed  changes  presented  in 
Table  I.  That  is.  the  percentage  change 
in  average  payments  from  FY  1987  to  FY 
1988  equals  the  percentage  changes 
shown  in  the  last  column  of  Table  I. 


Table  II.— Comparison  of  Payment  Per  Case 

[FY  1988  compared  to  FY  1987] 


All  hospitals 

Urban  by  region- 
New  England 

Mid  Atlantic 

South  Atlantic  ..x 

East  North  Central 

East  South  Central 

West  North  Central 

West  South  Central 

Mountain 

Pacitic 

Rural  by  region; 

New  England 

Mid  Atlantic 

South  Atlantic 

East  North  Central 

East  South  Central 

West  North  Central 

West  South  Central 

Mountain 

Pacific 

Urban  hospitals 

0  to  99  beds 

100  to  404  beds 

405  to  684  beds 

685  plus  beds 

Rural  hospitals  

0  to  99  beds , 

100  to  169  beds 

170  plus  bods 

Teaching  status 

Non-Teaching 

Resident /bed  ratio  less  than  0.25.... 

Resident/bed  ratio  0  25  or  greater... 
Disproportionate  share  hospitals  (DSH): 

No  additional  payments 

Urban  DSM  100  beds  or  more 

Urban  DSH  fewer  than  100  beds 

Rural  DSH 


Number  of  hospitals 


Average  FY  1 987 
payment  per  case 


5411 

184 

335 
408 
510 
168 
194 
365 
104 
498 

56 
97 

346 
369 
322 
591 
446 
256 
162 

2766 
683 

1673 

338 

72 

2645 

2044 
399 
202 

4491 
744 
176 

4214 

880 

86 

231 


$4,007 

4,671 
4.845 
3.975 
4,641 
3.680 
4,494 
3.996 
4.423 
5.061 

3,311 
3,052 
2.548 
2.757 
2.211 
2.477 
2.314 
2.748 
3.243 
4,470 
3,502 
4.220 
4,892 
5,760 
2.585 
2.297 
2.630 
3.058 

3.417 
4.631 
6,792 

3,724 
4,880 
3,729 
2.178 


Average  FY  1988 
payrr>ent  per  case 


$4,148 

4,669 
4.986 
4,164 
4,625 
3,999 
4,650 
4,173 
4.746 
5,304 

3,356 
3,008 
2,717 
2,779 
2.369 
2,621 
2,480 
2.910 
3,425 
4.619 
3,710 
4.385 
5,038 
5,743 
2.705 
2,443 
2.743 
3,139 

3.577 
4,755 
6.830 

3.845 
5,069 
3,983 
2,377 
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Table  II.— Comparison  of  Payment  Per  Case— Continued 

(FY  1988  compared  to  FY  1987] 


APPENDIX  B 


Other  special  status: 

Sole  community  hospitals  (SCHs).. 

Rural  referral  centers  (RRCs) 

Both  SCH  &  RRC 

Rural  fewer  than  50  beds 

Type  of  ownership: 

Voluntary _ 

Proprietary 

Government 


Number  of  twspitals 


334 

200 

20 

1233 

3256 

774 

1357 


Average  FY  1987 
payment  per  case 


2,779 
3,193 
3.355 
2,181 

4.167 
3.636 
3.518 


Average  FY  1988 
payrT>ent  per  case 


2,906 
3.282 
3,502 
2.349 

4.277 
3,901 
3.719 


BILUMO  COM  41M-01-M 


The  sccmctarv  of  health  and  human  scttvices 

WASMiNOTO**.  ox     MM! 


MAR  31   B67 


The  Honorable  3im  Wright 

Speaker  of  the  House  of  Representatives 

Washington,  D.C.   20515 

Dear  Mr.  Speakers 

Section  1886(bX3KBKiXlI)  of  the  Social  Security  Act,  as  amended  by 
section  9302(a)  of  P.L.  99-509  (the  Omnibus  Budget  ReconciUation  Act  of 
1986  (OBRA)),  sets  the  FY  1988  applicable  percentage  increase  for  the 
Medicare  prospective  payment  system  (PPS)  at  the  market  basket  rate  of 
Increase  minus  2  percentage  points.  Since  section  1886(b)  of  the  Act  also 
governs  the  target  rate  of  increase  for  hospitals  excluded  from  PPS,  the  rate 
of  increase  for  these  hospitals  is  also  the  market  basket  rate  of  increase 
minus  2  percentage  points. 

Section  1886(eX3)(B),  as  amended  by  section  9302(eX3)  of  P.L.  99-509, 
requires  that  the  Secretary,  not  later  than  AprU  1,  1987,  shall  report  to  the' 
Congress  his  initial  estimate  of  the  applicable  percentage  increase  that  he 
will  recommend  for  FY  1988.  This  submission  constitutes  the  required  report. 

TT^e  President's  FY  1988  budget  envisioned  an  applicable  percentage 
increase  of  1.5  percent  in  the  PPS  standardized  amounts.  Based  on 
preliminary  data  and  analysis  available  at  this  time,  five  months  before 
promulgating  the  final  percentage  increase  and  before  we  have  full 
understanding  of  the  recommendations  of  the  Prospective  Payment 
Assessment  Commission  (ProPAC),  we  now  believe  that  a  1.5  percent 
increase  in  the  PPS  standardized  amounts  may  be  too  low.  Current  data 
suggest  that  the  appropriate  increase  in  the  standardized  amounts  could 
range  as  high  as  2.0  percent. 

This  recommendation  is  contingent  on  current  projections  of  relevant 
data.   If  current  preliminary  analysis  were  to  change  based  on  later  data  or 
more  complete  analysis,  our  recommendation  for  the  applicable  percentage 
increase  would  change  correspondingly.  We  will  make  our  final 
recommendation  on  the  appropriate  increase  nearer  the  beginning  of  the  new 
Federal  fiscal  year  based  on  the  latest  estimates  of  all  relevant  factors, 
including  ProPACs  recommendations. 

We  believe  continued  restraint  in  the  PPS  system  is  appropriate  for  FY 
1988.   HCFA,  the  HHS  Inspector  General,  ProPAC,  and  CBO  have  all  done 
analyses  showing  that  Medicare  paymcnu  exceeded  hospital  costs  by  12  -  16 
percent  in  FY  198<».  The  Inspector  General  has  found  similar  margins 
persisting  into  FY  1985  for  a  statistically  representative  sample  of  hospitals. 
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Pagp  2  -  The  Honorable  Jim  Wright 


After  reviewing  all  relevant  data  as  they  become  available  closer  to  the 
beginning  of  the  new  fiscal  year,  we  will  report  again  to  Congress  on  our  final 
recommendation  for  the  applicable  PPS  percentage  increase  lor  FY  1988.   I 
urge  you  to  reexamine  the  issue  of  the  Secretary*!  authority  over  the 
applicable  PPS  percentage  increase  and  that  you  again  provide  me  with  the 
discretion  to  set  the  applicable  PPS  percentage  increase. 

My  staff  and  I  look  forward  to  discussing  these  recommendations  with 
you  in  the  coming  weeks. 

Sincerely, 


T-e 


Otis  R.  Bowen,  M.D. 
Secretary 


^"^  - 


THE  SCCRETARV  Of  MEAlTM  AND  HUMAN  SERVICES 
«>*»>«<  MO  TON.  ox    >«>ei 


MAR  31   Be? 


The  Honorable  George  H.W.  Bush 
President  of  the  Senate 
Washington,  D.C.   20510 

Dear  Mr.  President: 

Section  1886(bK3)(BKiXn)  of  the  Social  Security  Act,  as  amended  by 
section  9302(a)  of  P.L.  99-509  (the  Omnibus  Budget  Reconciliation  Act  of 
1986  (OBRA)),  sets  the  FY  1988  applicable  percentage  increase  for  the 
Medicare  prospective  payment  system  (PPS)  at  the  market  basket  rate  of 
increase  minus  2  percentage  points.  Since  section  1886(b)  of  the  Act  also 
governs  the  target  rate  of  increase  for  hospitals  excluded  from  PPS,  the  rate 
of  increase  lor  these  hospitals  is  also  the  market  basket  rate  of  increase 
minus  2  percentage  points. 

Section  1886(eX3)(B),  as  amended  by  section  9302(eX3)  of  P.L.  99-509, 
requires  that  the  Secretary,  not  later  than  April  1,  1987,  shall  report  to  the 
Congress  his  initial  estimate  of  the  applicable  percentage  increase  tfiat  he 
will  recommend  for  FY  1988.   This  submission  constitutes  the  required  report. 

The  President's  FY  1988  budget  envisioned  an  applicable  percentage 
increase  of  1.5  percent  in  the  PPS  standardized  amounts.   Based  on 
preliminary  data  and  analysis  available  at  this  time,  live  months  before 
promulgating  the  linal  percentage  increase  and  before  we  have  lull 
understanding  of  the  recommendations  of  the  Prospective  Payment 
Assessment  Commission  (ProPAC),  we  now  believe  tfiat  a  1.5  percent 
increase  in  the  PPS  standardized  amounts  may  be  too  low.  Current  data 
suggest  that  the  appropriate  increase  in  the  standardized  amounts  could 
range  as  high  as  2.0  percent. 

This  recommendation  is  contingent  on  current  projections  of  relevant 
data.   U  current  preliminary  analysis  were  to  change  based  on  later  data  or 
more  complete  analysis,  our  recommendation  lor  the  applicable  percentage 
increase  would  change  correspondingly.  We  will  make  our  linal 
recommendation  on  the  appropriate  increase  nearer  the  beginrung  of  the  new 
Federal  fiscal  year  based  on  the  latest  estimates  of  all  relevant  factors, 
including  ProPAC's  recommendations. 

We  believe  continued  restraint  in  the  PPS  system  is  appropriate  for  FY 
1988.   HCFA,  the  HHS  Inspector  General,  ProPAC,  and  CBO  have  all  done 
analyses  showing  that  Medicare  payments  exceeded  hospital  costs  by  12  -  16 
percent  in  FY  198'^.  The  Inspector  General  has  found  similar  margins 
persisting  into  FY  1985  lor  a  statistically  representative  sample  of  hospitals. 
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Alter  reviewing  all  relevant  data  as  they  become  available  closer  to  the 
beginning  of  the  new  fiscal  year,  we  will  report  again  to  Congress  on  our  final 
recommendation  for  the  applicable  PPS  percentage  increase  for  FY  1988.    I 
urge  you  to  reexamine  the  issue  of  the  Secretary's  authority  over  the 
applicable  PPS  percentage  increase  and  that  you  again  provide  me  with  the 
discretion  to  set  the  applicable  PPS  percentage  increase. 

My  staff  and  I  look  forward  to  discussing  these  recommendations  with 
you  in  the  coming  weeks. 

Sincerely, 
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Otis  R.  Bowen,  M.D. 
Secretary 
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PROSPECTIVE    PAYMENT    ASSESSMENT    COMMISSION 

300  7th  Strett,  S.W.  Washington,  D.C.     20024  (202)  453-3986 


Stuirt  H.  Altm*»,  Ph.D. 

DoniJd  A,  Young,  M.D. 
Excoitiv*  Director 


April  1,  1987 


The  Honorable  Otis  Bowen,  M.D. 

Secretary 

Department  of  Health  and  Human  Services 

Washington,  D.C.   20101 

Dear  Mr.  Secretary: 

I  am  pleased  to  transmit  to  you  the  third  annual  report  of 
the  Prospective  Payment  Assessment  Commission  as  required  by 
Section  1886  (e) (4)  of  the  Social  Security  Act  as  amended  by 
Public  Law  98-21.   This  report  contains  28  recommendations 
updating  the  Medicare  prospective  p^ayaents  and  modifying  the 
diagnosis-related  group  (DRG)  classification  and  weighting 
factors. 

The  report  also  provides  background  on  the  Commission's 
priorities  as  well  as  an  indication  of  its  agenda  for  ccmir.g 
years . 

Sincerely, 


Stuart  H.  Altman,  Fh.D 
Chairman 
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In  its  third  annual  repwrt,  the  Prospective 
Payment  Assessment  Commission  (ProPAC) 
presents  recommendations  to  the  Secretary  of 
the  Department  of  Health  and  Human  Services 
(HHSi  on  ways  to  update  and  improve  the 
Medicare  prospective  payment  system  iPPSi  for 
fiscal  year  1988  The  28  recommendations  in 
this  report  reflect  the  collective  judgment  of 
ProPAC's  1"  Commissioners  regarding  issues  of 
substantial  importance  to  beneficiaries,  hospi- 
tals, and  the  Medicare  program. 

The  Commission  presents  these  recommenda- 
tions to  comply  with  its  statutory  mandate  and 
to  contribute  to  an  informed  and  open  debate 
about  hospital  payment  policy  under  PPS  The 
recommendations  were  produced  through  a 
process  of  agenda  setting,  information  collec- 
tion, analysis,  and  deliberation  that  has  contin- 
ued since  the  publication  of  the  Commission's 
previous  report  in  April  1986.  The  proposed 
changes  are  necessary,  in  the  Commission's 
view,  to  maintain  access  to  high-quality  health 
care,  to  encourage  hospital  productivity  and 
cost-efTectiveness,  and  to  permit  the  adoption  of 
innovative  and  appropriate  technological 
change.  The  following  major  areas  are  ad- 
dressed in  this  year's  recommendations 

rpdatinjf    PPS    Payments— The   Commission 

recommends   an    increase   in   the   level   of  PPS 
prices  of  2.2  percent  for  urban  hospitals  and  3  0 

percent  for  rural  hospitals  These  update  factors 
are  derived  by  combining  several  components 
One  is  a  5  4  percent  average  reduction,  to  be 
phased  in  over  the  next  three  years,  to  reflect 
recently  discovered  differences  between  pro- 
jected and  actual  costs  during  the  first  year  of 
rPS  This  results  in  a  decrease  of  1.9  percent 
for  urban  hospitals  and  1  1  percent  for  rural 
hospitals  for  fiscal  year  1988. 

The  other  components  are;  increases  of  4  9 
percent  for  inflation  in  the  hospital  market 
basket,  0  5  percent  for  scientific  and  technologi- 
cal advances,  and  13  percent  for  real  case-mix 


change;  and  decreases  of  1.0  percent  for  im- 
provements in  hospital  productivity,  0.3  percent 
for  shifts  in  the  site  of  service,  and  1.3  percent 
for  expected  changes  in  the  case-mix  index 
I  CM!  I  The  Commission  may  change  its  update 
recommendation  before  the  beginning  of  fiscal 
year  1988  as  more  recent  market  basket  and 
case-mix  data  become  available. 

Earlier  .\\ailability  of  Cost  Data— The  Com- 
mission urges  use  of  the  sampling  strategy  it 
has  developed  to  speed  up  the  availability  of 
Medicare  Cost  Report  data.  There  continues  to 
be  critical  need  for  more  timely  information  for 
decision  making.  The  cost  reports  provide  im- 
portant information  for  developing  the  annual 
update  factor.  In  addition,  they  provide  the  data 
necessary  for  assessing  the  relationship  between 
PPS  payments  and  hospital  costs  and  for  ana- 
lyzing the  costs  of  individual  diagnosis-related 
groups  <DRGsi.  The  Commission  believes,  there- 
fore, that  it  is  important  to  develop  a  sample  of 
PPS  hospitals  with  early  reporting  periods  to 
increase  the  timely  availability  of  these  crucial 
data. 

Incorporating  Capital  Payments— The  Com- 
mission believes  that  the  recommendations  it 
advanced   last  year,   with   some   modifications, 

represent  a  sound  approach  for  incorporating 
capital  payments  into  PPS  The  Commission 
continues  to  believe  that  the  payment  system 
should  ultimately  b>e  based  on  a  single,  all-inclu- 
sive PPS  rate  Although  the  Commission  will 
continue  to  analyze  issues  related  to  capital 
payment  policy,  it  remains  convinced  that  the 
transition  to  incorporate  capital  payments  into 
PPS  should  be  initiated  as  soon  as  possible. 

Improving  Hospital  Labor  .Market  .Areas— In 

Its  previous  annual  reports,  the  Commission  rec- 
ommended improving  the  way  that  hospital 
labor  market  areas  are  defined  under  PPS. 
These  definitions  have  a  substantial  effect  on 
the  distribution  of  hospital  payments  through 
their     impact     on     the     area     wage     index 
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adjustment.  In  this  year's  recommendation,  the 
Commission  provides  specific  advice  for  improv- 
ing these  definitions. 

Beneficiary  Omrerns — The  Ctimmisfiion  is 
concerned  about  the  financial  impact  of  PPS  on 
beneficiaries  and  on  quality  of  care.  The  Com- 
mission beheves  that  the  portion  of  inpatient 
hospital  payment  borne  by  Medicare  benefici- 
aries, which  has  risen  as  a  result  of  length  of 
stay  declines  under  PPS,  should  be  returned  to 
iLs  pre-PPS  level.  The  Commission  also  urges  a 
comprehensive  evaluation  of  Peer  Rv-xiew  Orga- 
nizations' (PROs)  review  of  quality  of  care  under 
PPS. 

Kurai  Ho.spilals— The  Commission  has 
become  increasingly  concerned  about  the  wel- 
fare of  beneficiaries  who  rely  on  small,  isolated 
rural  hospitals.  The  Commission  recommends 
simplifying  the  criteria  for  granting  protection 
against  volume  fluctuations  to  Sole  Community 
Hospitals  (SCHs)  and  expanding  the  number  of 
hospitals  eligible  for  such  protection.  In  general, 
the  Commission  believes  that  payment  issues 
related  to  the  impact  of  PPS  on  rural  hospitals 
should  be  evaluated. 

Improvements  to  the  DRGs — The  Commission 
bKJieves  that  the  DRG  system  is  the  most  appro- 
priate available  measure  of  hospital  case  mix 
for  PPS.  The  Commission  recommends  several 
specific  refinemenLs  to  the  DRG  system  that  can 
be  accomplished  by  making  better  use  of  cur- 
rently available  data.  The  Commission  also  be- 
lieves that  it  may  be  desirable  to  develop 
longer-term  improvements  in  case-mix  measure- 
ment by  incorporating  new  data  that  are  not 
currently  collected  as  part  of  the  discharge 
abstract  To  address  some  of  the  inherent  defi- 
ciencies of  case-mix  measures,  the  Commission 
believes  that  current  outlier  payment  policy 
should  be  evaluated  and  refined  to  reduce  the 
financial  risk  associated  with  caring  for  ex- 
tremely costly  cases. 

Study  of  Case-Mix  Change — The  Commission 
calls  for  the  development  of  more  complete  data 
and  methods  to  assess  changes  in  case  mix  over 
time  In  previous  years,  ProPAC  and  the  Secre- 
tary have  had  difficulty  distinguishing  between 
real  case-mix  change  and  coding  improvement 


in  developing  their  update  factors  The  Commis- 
sion is  participating  with  the  Health  Care  Fi- 
nancing Administration  (HCFA)  in  a  study  in- 
volving the  reabstraction  of  medical  records  to 
test  and  refine  methods  of  ongoing  measure- 
ment of  case-raix  change 

AG  FN  DA  FOR  THE  FlTrRE 

The  Commission's  mandate  requires  it  to  rec- 
ommend appropriate  updates  and  improvements 
to  PPS  In  addition,  the  Commission  believes  it 
has  an  important  role  in  asse^sin^  the  impact  of 
PPS  on  quality  of  care  and  other  aspecLs  of 
health  care  delivery  ProPAC's  analytic  agenda, 
therefore,  calls  for  study  in  three  broad  areas; 
improving  patient  classification  and  case-mix 
measurement,  improving  and  updating  hospital 
payment  amounts,  and  assessing  quality  of  care 
and  the  effects  of  PPS  on  beneficiarie.s  There 
are  quite  a  few  similarities  between  ProPAC's 
current  and  previous  anal>'tic  agendas  This  re- 
flects the  ongoing  nature  of  many  of  the  Com- 
mission's responsibilities  During  the  coming 
year,  ProPAC  will  undertake  the  following  ana- 
l>lic  activities. 

Improving  patient  classification  and  case-mix 
measurement: 

•  Analyses  of  specific  DRGs  or  groups  of 
DRGs,  on  a  case-by-case  basis,  to  incor- 
]X)rate  new  technologies  and  to  reflect 
changes  in  medical  practice, 

•  Analyses  of  further  generic  modifica- 
tions to  the  DRG  system  to  better  ac- 
count for  variations  in  resource  use  re- 
lated to  case  complexity,  including  an 
examination  of  the  impact  of  high-cost 
cases  in  specialty  hospitals  and  referral 
centers; 

•  Monitoring  the  development  and  evalua- 
tion of  alternative  case-mix  systems  that 
may  be  used  in  the  future  to  modify  or 
to  replace  the  DRG  system,  and 

•  Studies  of  other  issue's  related  to  case- 
mix  measurement,  such  as  outlier  pay- 
ment policy,  transfer  policy,  and  the 
allocation  of  nursing  costs. 
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Improving    and    updating    hospital    jiayment 
amounts: 

•  Studies  to  further  refine  the  discretion- 
ary adjustment  factor  <DAF),  including 
identification  of  new  data  sources  and 
more  precise  indicators  for  each  of  the 
DAF  components; 

•  Analyses  of  hospital  costs  and  PPS 
payments  using  the  most  recent  data 
available,  including  the  distribution  of 
payments  across  different  tvpeis  of  hospi- 
tals, 

•  Studies  of  other  issues  related  to  pay- 
ment amounts,  such  as  the  update  factor 
for  hospitals  excluded  from  PPS,  the 
impact  of  PPS  on  rural  hospitals,  and 
the  incorporation  of  capital  payments 
into  PPS,  and 

•  Analyses  of  hospital  strategies  for  im- 
proving efficiency  and  productivity  in 
response  to  PPS,  including  changes  in 
services  provided. 

Assessing  quality  of  care  and  effects  of  PPS 
on  beneficiaries: 

•  Evaluation  of  quality  of  care  and  access 
to  care,  including  analysis  of  the  impact 
of  hospital  financial  status  on  quality  of 
care,  and  monitoring  of  the  findings  of 
Peer  Review  Organizations; 

•  Research  to  evaluate  the  availability, 
provision,  and  cost  of  care  provided  in  a 
hospital  after  the  acute  portion  of  the 
hospital  stay  is  completed; 

•  Analyses  to  monitor  possible  quality  of 
care  problems  among  targeted  groups  of 
beneficiaries,  such  as  those  who  are 
frail,  disabled,  or  eligible  for  both  Medi- 
care and  Medicaid,  and 

•  Study  of  the  financial  effects  of  PPS  on 
beneficiaries,  including  the  impact  of  in- 
creased cost  sharing  for  hospital  stays 
and  increased  out-of-hospital  expenses 

This  report  appears  shortly  after  the  publica- 
tion of  ProPAC  s  report  to  the  Congress,  Medi- 


care Prospective  Payment  and  the  American 
Health  Care  System,  which  evaluates  the  impact 
of  PPS  through  its  second  year  The  Commis- 
sion believes  that  the  two  reports  demonstrate 
the  ongoing  need  to  assess  the  consequences  of 
PPS.  Furthermore,  the  Commission  hopes  that 
its  reports  continue  to  lead  to  the  implemenU- 
tion  of  needed  improvements  and  refinements 
in  PPS. 

REPORT  ORGANIZATION 

Chapter  1  discusses  the  Commission's  role  and 
its  processes  for  fulfilling  its  mandate,  the  prior- 
ities and  concerns  that  guide  its  decision 
making,  the  status  of  its  previous  recommenda- 
tions, and  changes  in  health  care  financing  and 
public  policy  since  its  last  report  Chapter  2  pre- 
sents ProPAC's  28  recommendations  for  improv- 
ing PPS  These  recommendations  fall  into  seven 
broad  areas  for  action  by  the  Secretary  during 
fiscal  year  1988: 

•  Updating  PPS  payments, 

•  Incorporating     capital     payments     into 
PPS, 

•  Refining  adjustments  to  the  PPS  pay- 
ment formula, 

•  Protecting  beneficiaries'  interests, 

•  Improving  case-mix  measurement, 

•  Improving  DRG  classification,  and 

•  Conducting  analyses  of  case-mix  change. 

Chapter  3  outlines  the  Commission's  proposed 
anal.vtic  agenda  It  describes  the  issues  that 
ProPAC  intends  to  undertake  for  study  during 
the  rest  of  1987  and  the  beginning  of  1988. 

The  Technical  Appendixes,  a  separate  volume 
accompanying  this  report,  contain  descriptive 
and  analytical  studies  conducted  by  staff  and 
outside  experts  that  served  as  the  basis  for  the 
Commission's  recommendations. 
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RtXOMMENDATIONS  FOR  FISCAL 
YEAR  1988 

Updating  PPS  Payments 

Recommendation   1:  Amount  of  the  Update 
Factor  for  PPS  Hospitals 

For  fiscal  year  1988,  the  standardized 
amounts  should  be  updated  by  the  following  fac- 
tors: 

•  An  average  1.8  percent  reduction  to  re- 
flect   first-year    PPS    cost    information 
This   reduction   entails   separate   adjust- 
ments for  urban  and  rural  hospitals  of 

—  1.9  and  —1.1  percent,  respectively; 

•  The  projected  increase  in  the  hospital 
market  basket  (currently  estimated  at 
4.9  percent); 

•  A  discretionary  adjustment  factor  of  0.5 
percentage  points  composed  of  two 
allowances: 

—  A  —0.8  percent  allowance  for  scien- 
tific and  technological  advancement, 
productivity  change,  and  site-of-care 
substitution;  and 

—  A  positive  allowance  for  real  case-mix 
change  (currently  estimated  at  1.3 
percent). 

In  addition,  the  DRG  weights  should  be  ad- 
justed to  remove  any  increase  in  the  average 
DRG  weight  occurring  during  fiscal  year  1987. 

This  recommendation  reflects  the  Commis- 
sion's judgment  about  the  appropriate  increase 
in  the  level  of  PPS  prices  for  fiscal  year  1988.  It 
assumes  that  the  Commission's  other  concerns 
regarding  the  payment  formula  and  the  DRG 
weighting  factors  are  also  addressed  in  the 
fiscal  year  1988  payment  rates.  Further,  the  rec- 
ommendation is  based  on  the  premise  that  no 
net  reductions  or  increases  in  average  per-case 
payments  to  hospitals  will  be  effected  through 
measures  other  than  the  update  factor. 


Recommendation   2:  Adjustment  to  the  Level 
of  Standardized  Amounts 

The  update  factor  should  include  an  adjust- 
ment to  lower  the  standardised  amounts  an 
average  of  5  4  percent,  phased  in  over  three 
years  The  urban  standardized  amount  should 
be  reduced  by  5  7  percent,  and  the  rural  amount 
by  3  ?>  percent  The  reductions  should  be  made 
in  three  equal  increments  averaging  1  ><  percent 
beginning  in  fiscal  year  1988  The  adjustments 
are  based  on  the  Commission's  judgment  about 
how  information  on  average  Mtniicare  costs  per 
case  from  the  first  year  of  PPS  should  be  incor- 
porated into  the  update  factor. 

Recommendation  3:  Allowance  for  Scientific 
and  Technolo){ical  Advancement  and 
Productivity  (ioals,  and  Site-of-Care 
Substitution 

For  the  fiscal  year  1988  payment  rates,  the 
allowance  in  the  Discretionary  Adjustment 
Factor  for  scientific  and  technological  advance- 
ment, productivity  improvement,  and  substitu- 
tion in  the  site  of  service  from  inpatient  to  out- 
of-hospital  settings  should  be  set  at  minus  0.8 
percentage  points. 

Recommendation  4:  Adjustment.s  for  Case- 
Mix  Chanjre 

For  fiscal  >ear  1988,  the  update  of  PPS  prices 
should  be  adjusted  for  three  types  of  case-mix 
change  in  the  following  manner: 

•  A  positive  allowance  in  the  DAF  of  0.5 
percent  for  within-DRG  case  complexity 
change; 

•  A  positive  allowance  in  the  DAF  of  0.8 

fXTcent    for    across  DRG    real    case-mix 
change,  and 

•  An  across-the-board  reduction  in  the 
DRG  weights  for  increases  in  the  case- 
mix  index  during  fiscal  year  1987,  cur- 
rently estimated  to  be  1  .S  percent. 

Recommendation  5:  I'pdate  Factor  for 
Kxcluded   Hospitals  and  Distinct-F'art  I'nits 

For  fiscal  year  1988,  a  target  rate  of  increase 
factor,  separate  from  the  PPS  update  factor, 
should  be  used  to  update  payment  rates  for  the 
group  of  psychiatric,   rehabilitation,  and   long- 


term  care  hospitals  and  hospital  distinct-part 
units  excluded  from  PPS  The  target  rate  of 
increase  factor  should  refiect  the  projected  in- 
crease in  the  hospital  market  basket  for  these 
hospitals,  corrected  for  forecast  errors,  minus  a 
0.5  percentage  point  adjustment  for  productivity 
and  scientific  and  technological  advancement 
goals  established  for  PPS  hospitals 

For  fiscal  year  1988,  the  target  rate  of  in- 
crease factor  for  pediatric  hospitals  and  distinct- 
part  units  should  refiect  the  projected  increase 
in  the  hospiul  market  basket  for  PPS  hospitals, 
corrected  for  forecast  error,  minus  a  0  5  percent- 
age point  adjustment  for  the  productivity  and 
scientific  advancement  goals  esublished  for 
PPS  hospitals. 

Recommendation  6:  Timely  Availability  of 
.Medicare  Cost  Report  Data 

Medicare  Cost  Report  data  should  be  rou- 
tinely collected  from  a  sample  of  PPS  hospitals. 
The  sample  should  be  made  up  of  PPS  hospitals 
with  accounting  years  that  begin  in  the  first 
four  months  of  the  Federal  fiscal  year.  Data 
from  this  "early  return"  sample  would  provide 
more  timely  estimates  of  the  costs  of  PPS  hospi- 
tals The  Commission  believes  these  data  are 
necessary  for  assessing  the  relationship  between 
PPS  payments  and  hospital  costs  and  for  ana- 
lyzing the  costs  of  individual  DRGs  The  Com- 
mission will  complete  further  analyses  to  deter- 
mine how  an  early  return  sample  should  be 
developed  for  hospitals  excluded  from  PPS  but 
subject  to  the  rate  of  increase  limitations. 

Capital 

Recommendation  7:  All-Inclusive  Rate 

The  Secretary  should  initiate  a  transition  to  a 
new  capital  payment  method  beginning  m  fiscal 
year  1988  This  method  should  combine  operat- 
ing and  capital  cost  components  in  a  single  pro- 
spective payment  per  case, 

Recommendation  8:  Level  of  Federal  Capital 
Payment 

Capital  payments  should  be  added  to  the  Fed- 
eral portion  of  PPS  payments  for  hospital  cost 
reporting  years  beginning  in  fiscal  year  1988  at 
a  spending  level  consistent  with  that  established 


u 


by  the  Omnibus  Budget  Reconciliation  Act  of 

1986. 

The  level  for  fiscal  years  1988  and  1989 
should  be  based  on  official  Medicare  inpatient 
capital  spending  projections  in  fiscal  year  1987. 
The  projections  should  include  all  capital  com- 
ponents as  presently  determined  on  a  reason- 
able cost  basis. 

Recommendation  9:  Capital  Payment 
Transition 

The  transition  to  Federal   capital   payments 
nder  PPS  should  begin  in  fiscal  year  1988  in 
the  following  manner. 

•  Payments  for  fixed  capital  should  be 
phsised  in  over  a  ten-year  period  on  a 
straight-line  basis. 

•  Payments  for  moveable  capital  should 
be  phased  in  over  a  three-year  period  on 
a  straight-line  basis. 

•  Hospital-specific  fixed  and  moveable 
capital  payment  portions  should  be 
based  on  the  actual  capital  costs  in- 
curred during  each  year  of  the  transi- 
tion 

Recommendation  10:  Institutional  Neutrality 

Until  the  start  of  the  transition  to  an  ali- 
inclusive  PPS  payment  rate,  the  Secretary 
should  provide  supplemental  payments  to  hospi- 
tals for  capital  costs  incurred  at  other  facilities. 
Tliese  costs  are  not  currently  reimbursed  by 
Medicare. 

Recommendation  11:  Capital  Exceptions 
Process 

The  Secretary  should  develop  an  exceptions 
policy  to  assist  hospitals  that  are  vulnerable  to 
financial  hardship  when  capital  payment  is  in- 
cluded under  PPS.  Hospital  eligibility  criteria 
should  emphasize  the  goal  of  ensuring  contin- 
ued access  of  Medicare  beneficiaries  to  high- 
quality  hospital  services  The  exceptions  policy 
should  not  be  used  to  protect  hospitals  simply 
because  they  are  in  financial  difficulty.  There- 
fore, a  limited  dollar  pool  should  be  made 
available  with  strict  criteria  to  be  used  m  deter- 


UM  I 
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mining  which  hospitals  would  be  eligible  for  a 
capital  payment  adjustment, 

Adjustments  to  the  Payment  Formula 

Recommendation  12:  Improvinf^  the 
Definition  of  Hospital  Labor  Market  Areas 

TTie  Secretary  should  adopt  improved  defini- 
tions of  hospital  labor  market  areas. 

•  For  urban  areas,  the  Secretary  should 
modify  the  current  Metropolitan  Statis- 
tical Areas  to  distinpui5n  between 
central  and  outlying  areas  The  central 
area  should  be  defined  using  urbanized 
areas  as  designated  by  the  Census 
Bureau. 

•  For  rural  areas,  the  Secretary  should 
distinguish  between  urbanized  rural 
counties  and  other  rural  counties  within 
each  state  Urbanized  rural  counties 
should  be  defined  as  counties  with  a  city 
or  town  having  a  population  of  25,000  or 
greater. 

The  implementation  of  improved  definitions 
should  not  result  in  any  change  in  aggregate 
hospital  payments  Furthermore,  these  defini- 
tions should  not  affect  the  assignment  of  hospi- 
tals to  urban  or  rural  areas  for  purposes  of 
determining  standardized  amounts. 

Recommendation  13:  Improving  the  Area 
Wage  Index 

The  Secretary  should  update  the  hospital 
wage  data  necessar>'  for  calculating  the  area 
wage  index  on  a  regular  basis  This  updated 
information  should  include  data  on  the  wages 
and  hours  of  employment  for  hospital  occu- 
pational categories. 

Recommendation  14:  Extension  of  Volume 
Protection  to  All  Isolated,  Rural  Hospitals 

The  Secretary  should  seek  legislation  to 
expand  the  eligibility  for  a  PF*S  volume  adjust- 
ment to  all  i8olate<l,  rural  hospitals  that  meet 
the  criteria  for  Sole  Community  Hospital  status 
Eligibility  should  not  be  limited  to  those  that 
have  obtained  such  status  in  order  to  maintain 
75  percent  hospital-specific  payments 


Recommendation  15:  Clarification  of  Sole 
Community  Hospital  Volume  Exception 
Criteria 

Before  fiscal  year  1988  begins,  the  Secretary 

should  issue  instructions  for  implementing  the 
Sole  Community  Hospital  volume  adjustment 
that  clarify  the  interpretation  of  the  criteria 
used  to  grant  such  an  adjustment  The  applica- 
tion process  for  a  volume  adjustment  should  be 
simplified 

Recommendation  16:  Evaluation  of  Current 
PF*S  Payment  Policies  for  Rural  Hospitals 

The  Secretary  should  complete  the  studies 
mandated  by  Congress  in  the  original  PF*S  and 
deficit  reduction  legislation  and  make  them 
publicly  available  as  soon  as  possible. 

•  The  study  on  the  feasibility  and  impact 
of  eliminating  or  phasing  out  separate 
urban  and  rural  DRG  prospective  pay- 
ment rates  should  refiect  analyses  based 
on  first-year  PPS  Medicare  Cost  Reports 
and,  if  possible,  preliminary  findings 
from  the  second  year  of  PF*S 

•  The  study  of  Sole  Community  Hospitals 
should  be  supplemented  by  an  evalua- 
tion of  the  appropriateness  of  current 
Medicare  payment  policies  for  all  small, 
isolated  rural  hospitals. 

The  Commission  also  intends  to  examine 
these  issues  and  will  share  its  findings  with  the 
Congress  and  the  Secretary  as  they  are  devel- 
oped. 

Rec  immendation  17:  Improvements  in 
Outlier  Payment  Policy 

The  Secretary  should  continue  to  review 
outlier  payment  policy  and  implement  refine- 
ments to  reflect  more  accurately  the  resources 
hospitals  use  to  treat  outlier  cases  The  Commis- 
sion IS  concerned  that  outlier  payments  may  not 
adequately  protect  hospitals  from  the  risk  of 
extremely  costly  cases  Identifying  risk  at  both 
the  case  level  and  the  hospital  level  should  be 
incorporated  into  any  consideration  of  policy 
change  The  Commission  encourages  current  re- 
search that  examines  outlier  discharges  at  the 
hospital,  DRG,  and  case  level  The  Commission 
intends    to    continue    its    own    examination    of 


outliers  and  will  share  the  results  with  the  Sec- 
retary and  Congress. 

Beneficiary  Concerns 

Recommendation  18:  Inpatient  Hospital  Cost- 
Sharing  Requirements 

The  proportion  of  inpatient  hospital  payments 
borne  by  Medicare  beneficiaries  should  be  re- 
turned to  its  pre-PPS  level  This  proportion  has 
inappropriately  increased  as  a  result  of  signifi- 
cant declines  in  length  of  stay  experienced  since 
the  beginning  of  PP*S.  Furthermore,  the  struc- 
ture of  inpatient  hospital  cost-sharing  require- 
ments should  be  consistent  with  PPS  incentives. 
In  particular,  current  coinsurance  and  spell  of 
illness  requirements  need  to  be  reexamine^!. 

Recommendation   19:  Evaluating  the  Results 
of  PRO  Quality  of  Care  Review 

The  Secretary  should  promptly  initiate  a  com- 
prehensive evaluation  of  PRO  quality  of  care 
review  activities  and  findings.  The  evaluation 
should  assess  the  impact  on  quality  of  care  of 
preadmission,  admission,  transfer,  and  readmis- 
sion  review  activities.  The  PRO  findings  con- 
cerning quality  of  the  ser\'ices  furnished  during 
an  admission  and  the  health  outcome  of  the 
episode  of  care  should  also  be  evaluated.  The 
Commission  is  aware  that  the  SuperPRO  is  au- 
diting and  validating  PRO  review  activities. 
This  efTort,  however,  does  not  substitute  for  a 
comprehensive  evaluation  of  the  extent  to 
which  PROs  are  identifying,  assessing,  and  cor- 
recting problems  related  to  quality  of  care. 

Patient  Classification  and  Case  Mix 

Recommendation  20:  Improving  the 
Measurement  of  Hospital  Case  Mix 

The  Commission  continues  to  believe  that  the 
DRG  system  is  the  most  appropriate  measure  of 
hospital  case  mix  for  the  Medicare  PPS.  The 
Secretary,  however,  should  improve  the  meas- 
urement of  case  mix  to  better  account  for  varia- 
tion in  resource  use.  In  the  short-term,  the 
Secretary  should  adopt  refinements  to  the  DRG 
system  that  make  better  use  of  currently  avail- 
able patient  data.  In  the  long-term,  it  may  be 
necessary  to  develop  improvements  based  on  ad- 
ditional sources  of  patient  information  not  cur- 
rently available  from  the  discharge  abstract. 


Recommendation  21:  The  Use  of  Patient  Age 
in  Defining  DRGs 

DRGs  should  not  be  defined  based  on  the  cur- 
rent variable  of  age  greater  than  69  and /or 
presence  of  a  complication  or  comorbidity  (CC). 
The  Commission  believes  that  the  resource  use 
for  Medicare  patients  70  years  or  older  without 
a  CC  IS  significantly  lower  than  for  cases  with 
CCs.  DRGs  should  be  defined  on  the  basis  of  the 
presence  or  absence  of  a  CC,  regardless  of  age. 
The  Secretary  should  implement  this  change  for 
DRGs  that  currently  split  on  age  and  CC.  and 
should  determine  whether  other  DRGs  should 
also  be  split  on  CC. 

Recommendation  22:  Improving  the  L'se  of 
Complications  and  Comorbidities  in  Defining 
DRGs 

The  Secretary  should  revise  the  current  list  of 
complications  and  comorbidities,  and  its  use  in 
defining  DRGs,  to  ensure  more  appropriate 
grouping  of  Medicare  cases  for  payment  under 
PPS.  The  Secretary  should  evaluate  several  pos- 
sible approaches,  including  the  development  of 
Major  Diagnostic  Category  (MDCl-  or  DRG-spe- 
cific  CCs  on  the  basis  of  resource  intensity,  and 
the  specification  of  levels  of  complexity  among 
the  CCs. 

Recommendation  23:  Updating  the  Surgical 
Hierarchies  and  the  List  of  Operating  Room 
Procedures 

The  Secretary  should  evaluate  the  surgical 
hierarchies  periodically.  They  should  be  updated 
to  determine  both  the  clinical  appropriateness 
and  resource  intensity  of  the  procedures  within 
each  class  and  the  relative  order  of  the  modified 
surgical  classes.  This  assessment  is  necessary  to 
ensure  that  the  hierarchies  accurately  reflect 
the  relative  resource  intensity  of  each  operating 
room  procedure.  This  update  process  should  in- 
clude clinical  input  from  a  broad  range  of  clini- 
cians, including  physicians,  operating  room 
nurses,  medical  records  experts,  and  other 
health  care  professionals. 

Recommendation  24:  Improving  Grouper 
Logic  and  ICD-9-CM  Coding 

The  Secretary  should  develop  and  implement 
changes  to  ICD-9-CM  and  the  use  of  these  codes 
by  the  DRG  Grouper.  Specifically,  the  Secretary 
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should  evaluate  how  the  Grouper  reco^'nizes 
irD-9-CM  guidelines  and  make  revisions  where 
necessary  to  ensure  more  accurate  DRG  assign- 
ment More  consistent  coding  KU'd*"''"^  should 
be  developed  for  the  selection  of  principal  dia>: 
nosis  and  sequencing  of  other  diagnoses  Fur 
ther  noted  deficiencies  in  the  ICD-9-<.'M  coding 
system  should  be  addressed  in  the  next  revision 
(ICD-10).  Finally,  the  Secretarv  should  revie^^ 
all  the  codes  in  Chapter  16  of  the  ccxiing  system 
to  establish  consistent  coding  rules  and  guide 
lines  and  help  ensure  more  appropriate  DRr, 
assignment. 

I)R(,   (lassincation   and  Weighting 
Factors 

Recommendation  25:  Temporary  DRG   for  the 
Implantable   Defibrillator 

Implantable  defibrillator  cases  should  be  as- 
signed to  a  new.  temporary,  device-specific  DRG 

Recommendation  26:  Temporary   DR(i   for  the 
Cochlear   Implant 

Cochlear  implant  cases  should  be  assigned  to 
a  temporary,  device-specific  DRG. 


Recommendation  27:   Additional  Payment  for 
Magnetic  Resonance  Imaging;  Scans 

For  a  thrt-e  year  period.  Medicare  should  pay 
hospitals  an  additional  amount  (called  an  add- 
on' to  reflect  operating  costs  for  each  covered 
magnetic  resonance  imaging  iMRI'  scan  per 
formed  on  an  inpatient  Medicare  beneficiary  in 
a  PPS  hospital  The  add-on  payment  should  be 
calculated  by  the  Secretary  each  year  to  reflect 
both  changes  in  the  average  cost  of  an  effi 
ciently  produced  scan  and  the  degree  to  which 
MRI   substitutes  for  other  hospital   procedures 

Research  on  Case-Mix  Change 

Recommendation  28:  Record  Reabstraction 
Study 

The  Secretary  should  initiate,  as  soon  as  pos- 
sible, a  study  of  case-mix  change  based  on  a 
reabstraction  of  medical  records  of  PPS  pa- 
tients Thp  study  should  evaluate  DRG  assign- 
ment to  distinguish  case-mix  increases  caused 
bv  changes  in  coding  practices  from  changes  in 
treatment  patterns  and  patient  mix  The  study 
should  serve  as  the  basis  on  which  to  develop 
and  refine  alternative  ongoing  data  collection 
methods  to  monitor  case-mix  change  over  time. 
The  Commission  will  contribute  resources  to  de- 
signing,   financing,    and    monitoring   this   studv. 
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Chapter  1 

Introduction  and 
Commission  Priorities 


The  Medicare  prospective  payment  system 
(PPS)  for  payment  of  inpatient  hospital  services 
was  enacted  by  the  Social  Security  Amendments 
of  1983  (Pub.  L.  98-21).  In  the  same  legislation, 
the  Congress  created  the  Prospective  Payment 
Assessment  Commission  (ProPAC)  to  advise  the 
executive  and  legislative  branches  on  maintain- 
ing and  updatmg  PPS. 

This  report  to  the  Secretary  of  the  Depart- 
ment of  Health  and  Human  Services  (HHS) 
contains  the  Commission's  recommendations  for 
updating  and  modifying  Medicare's  prospective 
payment  system  for  inpatient  hospital  care. 
This  chapter  describes  the  Commission's  role 
and  responsibilities,  and  the  priorities  ProPAC 
has  established  to  govern  its  functions  and  deci- 
sion making.  It  also  summarizes  the  status  of 
previous  ProPAC  recommendations  and  the 
major  policy  changes  and  issues  in  health  care 
financing  during  the  past  year.  Chapter  2  con- 
tains the  Commission's  recommendations;  Chap- 
ter 3  describes  analyses  and  studies  ProPAC  has 
under  way  or  plans  for  the  future. 

THK  PROSPKCTIVK  PAYMKNT 
ASSESSMKNT  COMMISSION:  ITS 
ROLE.  RESPONSIHILITIHS,  AND 
PROCESSES 

The  Congress  established  ProPAC  as  a  perma- 
nent, independent  commission  with  responsibil- 
ities related  to  maintaining  and  updating  the 
new  payment  system.  In  1986,  the  Congress  ex- 
panded the  Commission  from  15  to  17  members. 
The  Commission  members  are  appointed  by  the 
director  of  the  Office  of  Technology  Assessment 
(OTA),  the  Congress  of  the  United  States.  Mem- 
bers are  selected,  as  required  by  the  law,  to 
provide  independent  expertise  in  health  care  de- 
livery, financing,  and  research.  (Biographies  of 


current  Commission  members  appear  in  this  re- 
port's appendix.) 

Commission  Role  and  Responsibilities 

The  role  of  the  Commission  is  to  function  as  a 
highly  knowledgeable,  independent  panel  that 
provides  analysis  of  and  advice  on  PPS  to  the 
executive  and  legislative  branches  of  the  Fed- 
eral government.  This  report  fulfills  the  Com- 
mission's two  primary  responsibilities  mandated 
by  Pub.  L.  98-21.  These  are  to: 

•  Recommend  annually  to  the  Secretary 
of  the  Department  of  Health  and 
Human  Services  the  appropriate  per- 
centage change  in  the  Medicare  pay- 
ments for  inpatient  hospital  care,  called 
the  "update  factor,"  which  is  applied  to 
the  previous  year's  payment  rates. 

•  Consult  with  and  recommend  to  the  Sec- 
retary of  the  Department  of  Health  and 
Human  Services  necessary  changes  in 
diagnosis-related  groups  (DRGs),  includ- 
ing advice  about  establishing  new  DRGs, 
mcxlifying  existing  DRGs,  and  changing 
the  relative  weights  of  the  DRGs 

Following  the  report  and  recommendations 
submitted  tq  the  Secretary  for  consideration  in 
rulemaking,  each  fall  the  Commission  reports  to 
the  Congress  its  evaluations  of  adjustments 
made  by  the  SecreUry  ProPAC  also  reports  to 
the  Congress  annually  about  the  overall  effects 
of  PPS  on  American  health  care  delivery  and 
financing,  and  provides  other  reports  and  analy- 
ses to  the  Congress  as  requested. 
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Commission  Processes 

The  Commission  has  established  a  subcommit- 
tee structure  to  facilitate  its  work  ProPAC 
holds  open  meetings  and  sohcits  comment  and 
involvement  from  groups  or  people  with  infor- 
mation relevant  to  its  responsibilities.  To  en- 
hance the  Commission's  communications  with 
the  public,  all  meetings  are  announced  in  the 
Federal  Register.  ProPAC  maintains  a  mailing 
list  and  schedules  public  comment  periods  at 
each  open  Commission  and  subcommittee  meet- 
ing. Formal  notice  has  been  published  in  the 
Fedeml  Register  (.->0  Fed  Reg  1657  [1985])  de- 
scribing the  process  for  interested  parties  to  use 
in  submitting  information  to  the  Commission. 
The  Commission  also  has  adopted  a  general 
policy  statement  This  statement,  along  with  in- 
formation about  the  subcommittee  structure 
and  Commission  meeting  dates,  appears  in  this 
report's  appendix 

The  Commission  requested  and  received, 
through  the  congressional  appropriations  proc- 
ess, a  budget  of  $3.3  million  to  carry  out  its 
work  in  fiscal  year  1986;  a  slight  increase  to 
approximately  $3  4  million  was  approved  for 
fiscal  year  1987.  These  funds  support  the  admin- 
istrative, research,  and  analytic  work  of  the 
Commission  and  an  executive  director  and  staff 
of  no  more  than  25. 

This  report  does  not  explain  the  background 
or  operation  of  the  prospective  payment  system. 
Rather,  the  Commission  assumes  that  the 
reader  has  a  general  understanding  of  PPS. 
Historical  perspectives  on  PPS  and  a  full  de- 
scription of  the  system  are  found  in  previous 
Commission  reports. 

PRIORITIES  AND  CONCERNS  OF 
THE  PROSPECTIVE  PAYMENT 
ASSESSMENT  COMMISSION 

In  its  previous  reports,  the  Commission  set 
forth  a  list  of  cross-cutting  priorities  to  guide  all 
its  analysis  and  decision  making  These  prior- 
ities continue  to  serve  as  the  underlying  basis  of 
ProPAC's  work. 

Maintaining  Access  to  High-Quality  Health 
Care — The  Commission's  first  pnority  is  main- 
taining access  to  high-quality  health  care   With 


its  altered  financial  incentives  for  hospitals, 
PPS  has  created  the  challenge  of  maintaining 
quality  health  care  while  restraining  health 
care  costs  Hospitals  that  are  paid  a  fixed 
amount  per  type  of  case  by  Medicare  and  other 
payers  can  no  longer  be  indifferent  to  the  re- 
sources expended  for  patient  care  PPS 
encourages  a  reduction  of  hospital  inputs — tests, 
special  procedures,  supplies,  equipment,  person- 
nel time,  and  hospital  days — because  hoepitais 
can  lower  their  costs  only  by  controlling  re- 
sources devoted  to  inpatient  stays  Clearly,  as 
the  increase  in  hospital  spending  is  slowed  and 
cost  savings  are  realized,  the  need  to  develop 
methods  to  detect  adverse  effects  on  quality  and 
access  is  intensified. 

The  Commission  has  persisted  in  its  examina- 
tion of  issues  related  to  quality  of  care  and 
plans  to  continue  this  work  in  the  future  The 
DRG  classifications  and  weights  must  be  modi- 
fied appropriately  to  reflect  changes  m  medical 
practice.  Similarly,  the  update  factor  must  be 
adequate  to  enable  hospitals  to  expend  the  re- 
sources required  to  maintain  the  appropriate 
amount  and  type  of  care. 

Encouraging  Hospital  Productivity  and 
Long-Term  Cost-Effectiveness — The  Commis- 
sion's concern  for  maintaining  quality  under 
PPS  IS  accompanied  by  a  second  priority  of  pro- 
moting productivity  and  long-term  cost-efTective- 
ness  in  the  health  care  system  PPS  uses  the 
diagnosis-related  groups  to  classify  patients  and 
define  the  hospital  product  Hospital  care  is 
only  one  of  many  "products  "  that  contribute  to 
improvement  in  health  status  Other  modes  of 
care  outside  of  the  hospital  also  contriDate  to 
improved  health.  Thus,  the  Commission  will 
look  beyond  the  hospital  setting  to  assess  and 
measure  productivity  m  the  context  of  PPS. 

PPS  provides  incentives  for  improving  produc- 
tivity and  cost -effectiveness  of  services  It  also 
creates  incentives  to  move  services  to  other  set- 
tings. If  these  services  can  be  provided  at  lower 
cost  and  equal  quality  in  other  settings,  such  a 
move  should  be  encouraged  The  Commission  is 
also  concerned  that  the  emphasis  on  reducing 
costs  may  deter  the  adoption  of  new  services 
which  may  initially  increase  costs,  even  though 
m  the  long-run  they  may  improve  patient  care. 
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productivity,  and/or  cost-effectiveness.  The 
Commission's  work  will  continue  to  carefully 
assess  this  potential  problem. 

Fanlitatinif  Innovation  and  Appropriate 
Technological  Change— The  Commission  be- 
lieves the  Medicare  prospective  payment  system 
should  have  an  unbiased  effect  on  technological 
advancement.  Consequently,  a  third  priority  of 
the  Commission  is  facilitating  innovation  and 
appropriate  technological  change. 

PPS  payment  levels  should  be  neutral  con- 
cerning the  development,  diffusion,  or  adoption 
of  new  technologies  and  practices.  In  reviewing 
the  potential  effects  of  PPS  on  the  adoption  of 
new  technologies  and  practices,  the  Commission 
must  consider  whether  payment  policies  and 
amounts  are  sufficient  to  enable  hospitals  to 
adopt  them  One  approach  the  Commission  has 
chosen  to  ensure  appropriate  technological  inno- 
vation and  change  under  PPS  is  to  adjust  the 
current  DRG  classifications  and  weights  to  re- 
flect changes  in  technology  and  practice  pat- 
terns. In  addition,  the  Commission  will  continue 
to  consider  scientific  and  technological  advances 
explicitly,  as  part  of  its  recommendations  relat- 
ed to  the  update  factor. 

Maintaining  Stability  for  Providers,  Consum- 
ers, and  Other  Payers — A  fourth  priority  of  the 
Commission  is  the  maintenance  of  a  stable  envi- 
ronment for  providers,  consumers,  and  other 
payers.  The  Commission  believes  that  in  an  at- 
mosphere where  health  care  delivery  and  fi- 
nancing are  changing  rapidly,  its  recommenda- 
tions should  provide  as  much  predictability  and 
stability  as  possible.  During  its  deliberations, 
the  Commission  has  identified  many  problems, 
which  are  described  throughout  this  report.  Exj- 
uitable  and  workable  solutions  are  much  more 
difficult  to  develop.  The  Commission  has  made 
only  those  recommendations  it  considers  most 
important  and  amenable  to  well-informed  deci- 
sion making. 

Decision  Making  Based  on  Reliable.  Timely 
Data  and  Informali<tn — The  Commission's  final 
priority  is  to  base  its  decisions  on  reliable, 
timely  data  and  information.  The  Commission's 
major  contribution  to  the  maintenance  and  evo- 
lution of  PPS  is  the  development  of  recommen- 
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dations  grounded  in  quantitative  data  and  ana- 
lytic reasoning,  tempered  by  judgment  and  ex- 
perience The  use  of  accurate,  timely  data,  ana- 
lyzed and  presented  without  bias  as  a  basis  for 
decision  making,  is  a  critical  priority  of  the 
Commission  and  its  staff  The  Commission  will 
continue  to  inform  itself  with  the  best  and  most 
timely  information  available  before  making  rec- 
ommendations. 

STATIS  OF  PRKMOLS  PROP.AC 
RKCOMMFSnATIONS 

As  PPS  has  evolved  over  the  past  three  years, 
ProPAC  has  examined  a  number  of  important 
policy  issues.  The  Commission  heis  brought  to 
the  attention  of  the  Secretary  and  the  Congress 
problems  that  it  believes  could  compromise  the 
effective  delivery  of  high-quality  hospital  care  to 
Medicare  beneficiaries.  In  some  cases,  the  Secre- 
tary has  made  important  adjustments  to  PPS. 
In  others,  the  Congress  has  legislated  necessary 
changes.  ProPAC  believes  still  other  adjust- 
ments will  be  needed  to  ensure  that  PPS  is 
responsive  to  constantly  changing  medical  prac- 
tice. 

Adjustments  to  PPS  fall  into  two  broad  cate- 
gories. The  first  concerns  the  annual  change  in 
total  payments  to  hospitals,  the  update  factor. 
The  second  focuses  on  the  distribution  of  pay- 
ments across  diagnostic  categories  and  among 
hospitals 

In  1985  and  1986.  Congress  considered  the 
level  of  the  update  factor  proposed  by  the  Secre- 
tary as  well  as  that  recommended  by  ProPAC. 
In  both  years.  Congress  legislated  an  update 
factor  amount  which  was  higher  than  that  rec- 
ommended by  the  Secretary  and  lower  than 
ProPAC's  recommendation.  Furthermore,  in 
both  years  the  Commission  made  recommenda- 
tions related  to  the  distributional  impacts  of 
PPS  It  proposed  an  adjustment  for  dispropor- 
tionate share  hospitals,  which  has  been  enacted 
by  the  Congress  and  implemented. 

The  Commission  also  expressed  concern  that 
the  movement  to  full  Federal  rates  might  have 
unforeseen  distributional  impacts,  and  recom- 
mended a  pause  in  the  transition  to  these  rates. 
This    pause    was    also    enacted,    slowing    the 
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movement  to  Federal  rates  to  allow  additional 
time  for  analysis  and  preparation  for  this  major 
change  in  payments. 

The  Commission  has  indicated  that  part  of 
the  increase  in  beneficiary  cost  sharing  is  inap- 
propriate ProPAC  recommended  that  the  Secre- 
tary seek  legislative  changes  in  the  forrrula 
used  to  compute  the  inpatient  hospital  deduct- 
ible. The  Congress  has  enacted  a  new,  more  eq- 
uitable formula  for  calculating  the  deductible 

In  some  cases,  ProPAC's  recommendations 
have  been  implemented  later  than  contem- 
plated by  the  Commission  Particularly  notewor- 
thy is  the  recommendation  to  recalibrate  the 
DRG  weights  annually.  This  will  be  done,  but 
not  until  fiscal  year  1988  A  number  of  technical 
but  important  improvements  in  the  hospital 
market  basket  also  fall  into  this  category. 

Finally,  the  Commission  has  made  recommen- 
dations addressing  problems  related  to  new 
technologies,  changing  practice  patterns,  and 
other  coding  and  case-mix  measurement  prob- 
lems. In  formulating  these  recommendations, 
ProPAC  carefully  reviewed  all  relevant  data 
and  sought  the  advice  of  acknowledged  experts 
throughout  the  country.  While  many  of  these 
recommendations  have  not  been  implemented, 
the  Commission  believes  such  changes  are  nec- 
essary to  keep  PPS  consistent  with  changes  in 
hospital  service  patterns. 

CHANGES  IN  HEALTH  FINANCING 
AND  PI  BLIC  POLICY  SINCE 
APRIL  1986 

The  past  year  has  seen  the  passage  of  two 
reconciliation  acts  by  Congress:  the  Consoli- 
dated Omnibus  Reconciliation  Act  of  1985 
(COBRA*  and  the  Omnibus  Reconciliation  Act  of 


1986  (OBRA  1986)  Many  of  the  legislative 
changes  mentioned  above  were  enacted  m  these 
two  laws. 

While  there  was  no  change  in  capital  pay- 
ment policy  during  1986,  Congress  expressed  its 
intent  to  reconsider  the  issue  of  payment  for 
capital-related  costs  to  hospitals  under  Pr*S  in 
the  100th  Congress  In  OBRA  1986,  however, 
Congress  reduced  the  amounts  of  capital-related 
payments  to  PPS  hospitals  by  3.5  percent  for 
portions  of  cost  reporting  periods  in  fiscal  year 
1987,  7  percent  for  fiscal  year  1988,  and  10  per- 
cent for  fiscal  year  1989.  Congress  also  stated 
that  if  it  did  not  legislate  changes  in  capital 
payment  policy,  the  Secretary  would  be  permit- 
ted to  include  capital  in  PPS  beginning  in  fiscal 
year  1988.  Consequently,  in  its  fiscal  year  1988 
budget,  the  administration  proposed  to  gradu- 
ally incorporate  Medicare  payment  of  hospital 
capital  costs  into  PPS  at  the  level  envisioned  by 
Congress  in  OBRA  1986.  The  proposal  included 
a  ten-year  transition  for  fixed  plant  and  a  three- 
year  transition  for  moveable  equipment. 

Other  policy  issues  that  emerged  during  this 
time  are  of  equal  importance  and  concern  Over- 
all deficit  reduction  continued  to  be  high  on 
congressional  agendas  The  proposed  expansion 
of  the  Medicare  program  to  cover  catastrophic 
illnesses  will  also  occupy  a  great  deal  of  time  in 
Federal  health  policy  debates  during  the  coming 
year.  It  is  expected  that  Congress  will  examine 
a  number  of  proposals  related  to  catastrophic 
coverage  policy.  ProPAC  is  interested  in  the  de- 
cisions concerning  Medicare  coverage  of 
catastrophic  illness  as  they  relate  to  the  Com- 
mission's mandate  and  responsibilities.  Conse- 
quently, ProPAC  will  monitor  congressional 
hearings  and  actions  on  this  and  other  proposed 
changes  in  health  financing. 
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Chapter  2 

Recommendations 


The  Commission's  recommendations  for  fiscal 
year  1988  are  the  result  of  an  ongomg  process  of 
agenda  setting,  information  collection,  analysis, 
and  deliberation  ProPAC  selects  issues  for  con- 
sideration to  conform  with  its  statutory  mission 
and  to  contribute  to  an  open  policy  debate  on 
matters  of  substantial  importance  to  benefici- 
aries, hospitals,  and  the  Medicare  program. 

The  recommendations  refiect  the  collective 
judgment  of  the  17  Commissioners.  In  certain 
cases,  however,  individual  Commissioners  did 
not  agree  with  the  majority  opinion. 

Some  recommendations,  such  as  those 
pertaining  to  the  annual  update  of  payment 
rates,  will  be  repeated  in  similar  format  every 
year.  In  other  instances,  the  Commission  has 
reconsidered  and  amplified  or  modified  past  rec- 
ommendations on  the  basis  of  new  evidence  In 
addition,  certain  issues  were  examined  for 
which  no  recommendations  were  developed.  Be- 
cause these  issues  receive  little  or  no  attention 
elsewhere  in  the  report,  they  are  briefiy  dis- 
cussed later  in  this  chapter. 

Concern  for  reducing  the  Federal  deficit  and 
attaining  a  balanced  budget  continued  to  domi- 
nate public  policy  debates  while  these  recom- 
mendations were  being  developed  It  is  the  role 
of  Congress  rather  than  the  Commission,  how- 
ever, to  determine  the  extent  to  which  Medicare 
payments  should  be  infiuenced  by  budgetary 
objectives  While  ProPAC  did  not  explicitly  take 
budgetary  concerns  into  account,  the  recommen- 
dations were  developed  in  recognition  of  a 
constrained  fiscal  environment  Furthermore, 
the  Commission  believes  that  budgetary  pres- 
sures intensify  the  need  to  address  distribu- 
tional and  technical  payment  issues  that  may 
bear  on  the  quality  of  care  furnished  to  Medi- 
care beneficiaries. 


The  following  discussion  presents  an  overview 
of  the  Commission's  2^  recommendations  for 
fiscal  year  1988.  The  full  text  and  discussion  of 
each  recommendation  follow  the  overview. 
Background  information,  statistical  analyses, 
and  alternative  options  are  in  the  Technical  Ap- 
pendixes The  issue  areas  addressed  by  the  Com- 
mission this  year  are: 

•  Updating  PPS  payments, 

•  Capital, 

•  Adjustments  to  the  PPS  payment  for- 
mula, 

•  Beneficiary  concerns. 

•  Patient  classification  and  case  mix, 

•  DRG    classification    and    weighting    fac- 
tors, and 

•  Research  on  measuring  case-mix  change. 

OVERVIEW  OF  THE 
COMMISSIONS 

RECOMMENDATIONS  FOR  FISCAL 
YEAR  1988 

I'pdating  PPS  Payments 

In    making   recommendations  on  the  update 
factor,  the  Commission  is  required  by  the  PPS 

statute  to: 

take  into  account  changes  in  the  hospi- 
tal market  basket  .  hospital  productivity, 
technological  and  scientific  advances,  the 
quality  of  care  provided  in  hospitals  (includ- 
ing the  quality  and  skill  level  of  profes- 
sional nursing  required  to  maintain  quality 
care),  and  long-term  cost-effectiveness  in 
the  provision  of  inpatient  services. 
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The  Commission  must  report  its  recommenda- 
tions on  the  update  factor  to  the  Secretary  of 
Health  and  Human  Servict*s  no  later  than  April 
1  of  each  year  iMarch  1  beginning  in  lysbi,  and 

.  .  .  taking  into  consideration  the  recom- 
mendations of  the  Commission,  the  Secre- 
tary shall  determine  .  .  the  percentage 
change  .  .  .  which  will  Lake  into  account 
amounts  necessary  for  the  efficient  and  ef- 
fective delivery  of  medically  appropriate 
and  necessary  care  of  high  quality. 

Recommendation  1  reflects  the  Commission's 
overall  judgment  of  the  appropriate  change  in 
the  level  of  PPS  prices  for  fiscal  year  1988  on 
the  basis  of  currently  available  data  The  Com- 
mission recommends  an  increase  in  PPS  prices 
of  2.2  percent  for  urban  hospitals  and  3.0  per- 
cent for  rural  hospitals.  Several  of  the  compo- 
nents of  the  update  factor  may  change  as  a 
result  of  receiving  new  data  before  publication 
of  the  final  rules  for  fiscal  year  1988.  The  Com- 
mission will  publicize  revisions  to  its  recommen- 
dation on  the  update  factor,  if  any,  dunng  the 
rulemaking  process. 

Recommendation  2  is  a  new  update  factor 
component  this  year.  It  calls  for  an  average  re- 
duction in  the  standardized  amounts  of  .">  4  per- 
cent, to  be  phased  in  over  a  three  year  period 
In  fiscal  year  1988,  this  would  represent  an  ad- 
justment to  the  standardized  amounts  of  1  9 
percent  for  urban  hospitals  and  -11  percent  for 
rural  hospitals.  These  adjustments  are  based  on 
an  examination  of  first-year  PPS  cost  data, 
which  showed  that  actual  costs  were  substan- 
tially below  the  projected  costs  on  which  first- 
year  payments  were  based  The  Commissions 
recommerxlation  allows  hospitals  to  retain,  in 
the  payment  base,  part  of  the  savings  associated 
with  efficiency  gains  under  PPS  It  also  recog- 
nizes that  some  of  these  savinj:s  have  been 
recouped  by  the  Medicare  proj^ram  through  rel- 
atively low  updates  since  the  first  year  of  PPS 

Recommendations  3  and  4  cover  the  discre- 
tionary adjustment  factor  Recommendiition  ,'. 
consists  of  a  combined  allowance  for  scu-ntific 
and  technological  advancement  and  prrxlactivity 
goals,  and  for  changes  in  the  bite  of  services 
delivered  to  Medicare  hospital  inpatients.  Rec- 
ommendation 4  is  an  allowance  for  changes  in 


patient  mix  and  complexity  that  are  not  other-     / 
wwe  provided  for  in  the  PPS  payment  structure.     ^^ 
It  also  includes  a  recommended  adjustment  to 
offset  expected  change  in  DRG  weights. 

Recommendation  5  satisfies  the  Commission's 
statutory  obligation  to  recommend  an  update 
factor  for  hospitals  and  distinct  part  units  of 
hospitals  excluded  from  PPS  Because  these  hos- 
pitals and  units  are  not  subject  to  as  wide  a 
range  of  behavioral  incentives  as  PPS  hospitals. 
the  Commfs.sion's  recommendation  has  fewer 
components  than  for  PPS  hospitals. 

Recommendation  B  underscores  the  Commis- 
sion's convKTtion  that  Medicare  Cost  Report  data 
should  continue  to  be  available  for  the  update 
recommendation  and  other  purposes  A  sam- 
pling strategy  should  be  used  to  make  these 
data  available  on  a  more  timely  basis. 

Capital 

When  the  Commission  adopted  the  capital 
payment  recommendations  presented  in  the 
April  1986  report,  it  thought  that  a  new  PPS 
capital  payment  policy  would  be  initiated  in 
fiscal  year  1987  The  Congress,  however,  decided 
to  defer  implementation  of  capital  payment 
under  PPS  until  fiscal  year  198.*^  at  the  earliest. 
In  light  of  this  postponement,  the  Commission 
decided  to  continue  to  examine  the  capital  pay- 
ment issue  during  the  past  year.  The  results  of 
the  Commission's  deliberations  are  presented  in 
Recommendations  7  through  11. 

The  Commission  believes  that  the  recommen- 
dations it  advanced  last  year,  with  some  modifi- 
cations, represent  a  desirable  approach  toward 
bringing  capital  payment  under  PPS.  In  particu- 
lar, the  Commission  believes  that  the  payment 
system  should  ultimately  be  based  on  a  single, 
all-inclusive  PPS  rate.  The  Commission  consid- 
ered but  rejected  the  option  of  replacing  its  ap- 
proach with  an  alternative  based  on 
grandfathering  payments  for  capital  costs  obli- 
gated before  a  certain  date. 

ProPAC's  capital  recommendations  this  year 
modify  and  expand  those  made  last  year  The 
most  significant  change  is  the  replacement  of 
formerly      recommended      levels      of      capital 


payment  with  spending  levels  that  are  consist- 
ent with  those  specified  in  OBRA  1986.  While 
the  Commission  will  continue  to  analyze  techni- 
cal issues  related  to  capital  payment,  it  remains 
convinced  that  the  transition  to  incorporating 
capital  payment  in  PPS  should  be  initiated  as 
soon  £is  possible. 

Adjustments  to  the  PPS  Payment 
Formula 

The  Commission  continues  to  be  concerned 
with  achieving  technical  improvements  in  the 
way  PPS  payments  are  calculated  Such  im- 
provements will  result  in  a  more  equitable  dis- 
tribution of  payments  among  hospitals  and  a 
lower  risk  of  access  and  quality  problems  for 
beneficiaries  Recommendations  12  through  17 
address  several  potential  adjustments  to  the 
methods  of  calculating  PPS  payments. 

In  its  1985  and  1986  April  reports,  the  Com- 
mission recommended  improving  the  way  that 
hospital  labor  market  areas  are  defined  under 
PPS.  These  definitions  substantially  affect  the 
distribution  of  hospital  payments  because  they 
are  used  for  application  of  the  area  wage  index 
adjustment  to  PPS  prices  for  every  hospital  In 
Recommendations  12  and  13,  the  Commission 
provides  specific  advice  on  how  improvements 
in  this  area  should  be  accomplished. 

Based  on  its  analysis,  the  Commission  recom- 
mends a  specific  methodology  for  recognizing 
wage  variation  between  central  city  and  outly- 
ing metropolitan  areas  and  between  urbanized 
and  nonurbanized  rural  counties  within  each 
state.  In  addition.  ProPAC  recommends  periodic 
updating  of  hospital  wage  data  so  that  the  area 
wage  index  will  be  based  on  reasonably  current 
information. 

The  Commission  also  amplifies  its  prior  con- 
cerns about  the  treatment  of  rural  hospitals 
under  PPS  in  Recommendations  14  through  16. 
Despite  some  technical  improvements  in  pay- 
ment calculations  benefiting  rural  hospiUls.  the 
Commission  continues  to  be  concerned  about 
the  welfare  of  beneficiaries  who  rely  on  isolated 
rural  hospitals  for  Medicare  services. 

The  Commission  recommends  specific  modifi- 
cations to  the  way   in   which   adjustments  for 
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volume  fiuctuations  are  currently  paid  to  some 
rural  hospitals  under  PPS  The  Commission  be- 
lieves that  such  adjustments  should  be  made 
available  to  all  hospitals  that  meet  the  criteria 
for  designation  as  a  Sole  Community  Hospital 
(SCH),  not  just  to  hospitals  that  apply  for  and 
receive  this  designation  The  Commission  fur- 
ther believes  that  the  process  for  obtaining  a 
volume  adjustment  should  be  clarified  and  sim- 
plified. The  combined  effect  of  these  recommen- 
dations would  be  greater  protection  of  isolated 
rural  hospitals  against  losses  associated  with 
wide  fiuctuations  in  patient  census. 

More  generally,  the  Commission  believes  that 
basic  payment  issues  related  to  the  impact  of 
PPS  on  rural  hospitals  ought  to  be  evaluated.  It 
urges  the  Secretary  to  complete  and  publicize 
findings  from  studies  on  this  subject.  Availabil- 
ity of  more  complete  information  on  rural 
hospital  experience  under  PPS  will  enable  the 
Secretary,  ProPAC.  and  the  Congress  to  devise 
alternative  strategies  to  resolve  any  remaining 
problems. 

Finally,  in  Recommendation  17.  the  Commis- 
sion states  its  belief  that  current  outlier  pay- 
ment policy  ought  to  be  evaluated  and  refined. 
The  Commission  intends  to  continue  work  in 
this  area  to  complement  studies  under  way  in 
the  Health  Care  Financing  .Administration 
(HCFAi  and  other  agencies.  These  studies  are 
designed  to  achieve  a  more  equitable  method  of 
tempering  the  financial  risk  associated  with 
caring  for  extremely  costly  cases. 

Beneficiary  Concerns 

Concern  for  beneficiary  welfare  enters  into 
virtually  all  the  Commission's  deliberations  and 
resultant  recommendations.  In  addition,  many 
of  the  Commission's  resources  are  expended  on 
assessing  the  consequences  of  PPS  for  benefici- 
aries, such  as  researching  the  effects  of  PPS  on 
quality  of  care.  In  Recommendations  18  and  19, 
the  Commission  addresses  two  specific  issues, 
one  financial  and  one  related  to  quality,  where 
improvements  in  beneficiary  welfare  under  PPS 
may  be  accomplished 

In  Recommendation  18,  the  Commission  ex- 
presses its  belief  that  the  proportion  of  inpa- 
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tient  hospital  payments  borne  by  Medicare 
beneficiaries,  which  has  risen  due  to  dechning 
length  of  stay  under  PPS,  should  be  relumed  to 
its  pre-PPS  level  The  Commission  is  aware  that 
reconsideration  of  the  Medicare  cost  sharmg  re- 
quirements IS  under  way  It  believes  that 
changes  in  these  requirements  should  make 
them  more  consistent  with  PPS  mcentives 

The  Commission  has  commented  in  past 
reports  on  the  activities  of  Peer  Review  Organi- 
zations (PROs)  as  they  affect  Medicare  benefici- 
aries. In  Recommendation  19,  the  Commission 
urges  the  Secretary  to  initiate  a  comprehensive 
evaluation  of  PRO  quality  of  care  review  activi- 
ties. Information  obtained  from  such  an  evalua- 
tion would  be  extremely  helpful  in  assessing  the 
quality  of  care  Medicare  beneficiaries  receive 
under  PPS  and  in  identifying  potential  problem 
areas  for  further  investigation. 

f'atient  Classification  and  Case  Mix 

The  Commission  continues  to  t)elieve  that  the 
existing  DRG  system  is  the  most  appropriate  of 
the  available  measures  of  hospital  case  mix  for 
PPS.  In  Recommendation  20,  however,  ProPAC 
concludes  that  available  data  can  be  used  to 
refine  the  DRG  system  It  makes  sf)ecific  sugges- 
tions in  Recommendations  21  through  24.  In  ad- 
dition, ProPAC  believes  that  it  may  be  desirable 
to  develop  longer  term  improvements  in  case- 
mix  measurenwnt  based  on  new  data  that  are 
not  currently  available  from  the  discharge  ab- 
stract. 

The  Commission  recommends  eliminating  age 
as  a  determinant  of  DRG  assignment,  revising 
the  list  of  complications  and  comorbidities  iCCsi 
used  in  DRG  assignment,  and  periodically  up- 
dating the  surgical  hierarchies  used  to  aissign 
DRGs  in  cases  that  involve  multiple  procedures 
Individually  and  collectively,  these  modifica- 
tions would  result  in  more  homogeneous  DRGs 
and  a  better  system  of  case-mix  measurement 
based  on  existing  data. 

In  Recommendation  24,  ProPAC  Stresses 
again  the  necessity  and  feasibility  of  improving 
the  International  Classification  of  Diseases 
tICD-9-CM)  coding  system  and  its  use  in  DRG 
assignment.  In  particular,  the  Commission 
makes  specific  suggestions  for  improvements  in 
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the  DRG  Grouper  cofoputer  software  that 
groups  cases  into  DRGs  RecomnrHfndations 
made   Ijist  year  in  this  area  remain  in,  effect. 

DRG  riassincatiofi  ami  Weijfhtinjf 

Factors 

The  PPS  statute  requires  the  Commission  to: 

.  .  .  consult  with  and  make  recommenda- 
tions to  the  Secretary  with  respect  to  the 
need  for  adjustment*  [in  classification  and 
weighting  factors]  .  based  on  its  evalua- 
tion of  scientific  evidence  with  ref-p€»ct  to 
new  practices,  including  the  use  of  new 
technologies  and  treatment  modalities 

These  adjustments   refer   to   the   system   for: 

.  .  .  classification  of  inpatient  hospital  dis- 
charges by  diagnosis-related  groups  and  a 
methodology  for  classifying  specific  hospital 
discharges  within  these  groups. 

They  also  relate  to  the  assignment  of: 

...  an  appropriate  weighting  factor  [to  each 
diagnosis-related  group]  which  reflects  the 
relative  hospital  resources  used  with  re- 
spect to  discharges  classified  within  that 
group  compared  to  discharges  classified 
within  other  groups. 

Recommendations  25  through  27  provide  pay- 
ment guidelines  for  three  relatively  new  hospi- 
tal technologies:  implantable  defibrillators, 
cochlear  implants,  and  magnetic  resonance  im- 
aging (MRIi  scans  Implementing  these  recom- 
mendations will  help  ensure  that  PPS  does  not 
inappropriately  impede  the  development  and 
availability  of  quality-enhancing  new  technol- 
ogies to  Medicare  beneficiaries. 

Research  on   Measuring  Case-Mix 
Change 

The  Commission  continues  to  believe  that  de- 
cisions about  updating  and  modifying  PPS  pay- 
ments to  hospitals  ought  to  be  based,  to  the 
extent  possible,  on  comprehensive  data  and 
analysis.  Many  of  the  recommendations  de- 
scribed above,  such  as  sampling  Medicare  Cost 
Reports  to  obtain  more  current  PPS  cost  data. 


include  suggestions  for  accomplishing  this  gen- 
eral objective 

Recommendation  28  addresses  the  need  to 
develop  more  complete  data  and  methods  for 
assessing  case-mix  change  over  time  Distin- 
guishing real  case-mix  change  from  coding 
change  has  been  problematic  for  both  ProPAC 
and  HCFA  in  developing  their  update  factor 
computations  The  lack  of  thorough  information 
has  also  been  a  source  of  dispute  between  the 
government  and  hospitals  whose  payments  are 
affected  by  determinations  in  this  area  Accord- 
ingly. ProPAC  and  HCFA  have  initiated  plans 
to  ameliorate  this  problem  through  research 
based  on  a  reabstraction  of  medical  records.  The 
Commission  hopes  that  over  time  many  such 
collaborative  arrangements  between  ProPAC 
and  HCFA  will  be  developed. 

ISSUES  ADDRESSED  THAT  DID 
NOT  RESLLT  IN 
RECOMMENDATIONS 

The  Commission  addressed  several  issues  that 
did  not  lead  to  recommendations.  These  were 
related  to  recalibration,  pacemakers,  penile 
prostheses,  adjusting  the  standardized  amounts 
for  costly  devices,  and  coding  practices. 

Recalibration 

In  its  April  1986  report,  the  Commission  rec- 
ommended recalibration  of  the  DRG  weights  on 
an  annual  basis  Because  annual  recalibration  is 
now  required  under  OBRA  VJ^f>.  the  Commis- 
sion decided  it  was  unnecessary  to  repeat  its 
recommendation.  It  may,  however,  choose  to 
comment  on  the  manner  in  which  the  DRG 
weights  are  recalibrated.  In  particular,  the  Com- 
mission will  continue  its  analysis  of  whether 
recalibration  is  most  appropriately  carried  out 
using  charge  data  alone,  or  charge  data  adjusted 
for  costs  Results  of  the  analysis  will  be  used  to 
evaluate  the  data  and  methods  HCFA  employs 
to  recalibrate  the  DRG  weights. 

Pacemakers  and  Penile  Prostheses 

In  Its  Apnl  19H6  report,  the  Commission 
recommended  that  the  DRGs  involving  implan- 
tation of  cardiac  pacemakers  should  each  be  di- 
vided into  two  DRGs:  one  for  cases  involving 
single-chamber  pacemakers,  and  one  for  cases 


involving  dual-chamber  or  functionally  similar 
pacemakers  TTie  Commission  continues  to  be 
concerned  that  the  current  financial  incentive 
to  implant  the  least  costly  pacemaker  device 
could  have  an  adverse  impact  on  quality  of  care. 
To  date,  however,  there  is  no  evidence  that  this 
has  occurred  In  addition,  further  analysis  of 
costs  and  charges  for  the  pacemaker  DRGs  has 
led  the  Commission  to  conclude  that  creating 
two  sets  of  DRGs  would  only  partially  address 
the  problem.  Consequently,  the  Commission  did 
not  repeat  the  recommendation  this  year. 

The  Commission  understands  that  the  results 
of  a  HCFA  analysis  of  pacemaker  registry  data 
will  soon  be  completed,  and  that  the  ICD-9-CM 
Coordination  and  Maintenance  Committee  is  de- 
veloping new  pacemaker  procedure  codes.  The 
Commission  will  continue  to  study  the  pace- 
maker DRGs  using  this  new  information 

The  Commission  also  recommended  removing 
cases  that  involve  implantation  of  penile  pros- 
theses from  DRG  341  and  reassigning  them  to  a 
unique  DRG  Based  on  additional  analysis  of 
device  costs  and  charges  within  DRG  341,  the 
Commission  is  no  longer  convinced  that  creating 
a   new   DRG  for  penile  implants  is  necessary. 

ProPAC  continues  to  be  concerned  that  pay- 
ment considerations  do  not  lead  hospitals  to 
deny  patients  access  to  new  technologies  like 
advanced  cardiac  pacemakers  and  penile  pros- 
theses. The  Commission  will  therefore  continue 
to  monitor  the  use  of  these  technologies  and  to 
examine  alternative  DRG  classifications  for 
them. 

Adjustment  of  the  Labor  and 
Nonlabor  Portions  of  the 
Standardized  Amounts 

In  its  April  1986  report,  the  Commission  rec- 
ommended adjusting  the  portions  of  the  stand- 
ardized amounts  attributed  to  labor  and 
nonlabor  costs  for  certain  DRGs  that  frequently 
involve  the  use  of  expensive  devices.  This  rec- 
ommendation was  based  on  ProPAC  analysis 
showing  that  hospitals  in  high-wage  areas  re- 
ceive higher  payment  relative  to  costs  for  these 
DRGs  compared  with  hospitals  in  low-wage 
areas. 
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The  financial  impact  of  adjusting  the  stand- 
ardized amounts  to  account  for  the  variation  in 
labor  portions  across  DRGs  is  uncertain  In  light 
of  this,  the  Commission  decided  not  to  repeat 
the  recommendation  this  year.  The  Commission 
does  believe,  however,  that  this  issue  deserves 
further  attention.  ProPAC  will  continue  to  mon- 
itor how  the  area  wage  index  and  portions  of 
the  standardized  amounts  attributed  to  labor 
and  nonlabor  costs  may  affect  the  distribution 
of  PPS  payments. 

Codinji: 

In  1986,  the  Commission  made  several  recom- 
mendations concerning  the  use  of  ICD-9-CM 
coding.  ProPAC  remains  convinced  that  the 
coding  system  must  be  as  accurate  and  up-to- 
date  as  possible  It  also  believes  that  coding  de- 
cisions made  for  payment  purposes  should 
adhere  to  recognized  coding  rules  and  guide- 
lines. The  Commission  previously  identified  a 
number  of  deficiencies  in  the  process  governing 
coding  decisions  and  suggested  specific  actions 
to  be  taken  by  the  Secretary  While  there  has 
been  some  progress,  many  of  these  deficiencies 
are  still  unresolved.  Therefore,  the  Commission 
stands  by  its  previous  recommendations  regard- 
ing ICD-9-CM  and  urges  the  Secretary  to  recon- 
sider those  that  have  not  yet  been  implemented 

RECOMMENDATIONS  FOR  FISCAL 

VEAK  iyS8 

The  I'pdate  Factor 

Recommendation   1:  Amount  of  the  I'pdate 
Factor  for  PPS  Hospitals 

For  Tiscal  year  1988.  the  standardised 
amounts  should  be  updated  by  the  follow- 
in  i?  factors. 

•  An  average  1.8  percent  reduction  to  re- 
flect first  \ ear  PPS  cost  information. 
This  reduction  entails  separate  adjust- 
ments for  urban  and  rural  ho-.pitals  of 
-1.9  and  -1.1  percent,  respectively; 

•  The  projected  increase  in  ih<'  hospital 
market  basket  (currently  estimated  at 
4.9  percent); 


•      A  discretionary  adjustment  factor  of  0.5 

percentajft'     points     composed     of    two 
allow  ance> 

— .\  -0  S  percent  allowance  for  scientific 
and  technoioRical  advancement,  pro- 
ductivity change,  and  site-of-care 
substitution:  and 

—  A  positive  allowance  for  real  case- 
mix  change  •  currently  estimated  at 
1.2  percent). 

In  addition,  the  I)R(i  weights  should  be 
adJu^ted  t<»  remove  any  increase  in  the 
average  I)K(i  v^eight  occurring  during 
fiscal  year  19M7. 

This  recommendation  reflects  the  ("f)mmis- 
sion's  judgment  about  the  appropriate  in- 
crease in  the  level  of  PPS  prices  for  fiscal 
year  1988.  It  assumes  that  the  Commis- 
sion's other  concerns  regarding  the 
payment  formula  and  the  I)K(i  weighting 
factors  are  also  addressed  in  the  fiscal 
year  \9''<^  pavmenl  rates,  ^'urther.  the  rec- 
ommendation IS  based  on  the  premise  that 
no  net  reductions  or  increases  in  average 
per-case  payments  to  hospitals  will  be  ef- 
fected through  measures  other  than  the 
update  factor. 

The  Commission's  recommendation  would 
result  in  an  estimated  2  3  percent  increase  in 
the  average  level  of  PPS  prices  for  fiscal  year 
1988.  This  represents  an  estimated  increase  of 
2.2  percent  for  urban  hospitals  and  3  0  percent 
for  rural  hospitals  The  recommendation  in- 
cludes a  separate  adjustment  for  urban  and 
rural  hospitals  to  account  for  different  cost  ex- 
periences reflected  by  the  first-year  PPS  cost 
data. 

The  numerical  amount  of  the  Commission's 
update  factor  recommendation  is  likely  to  be 
modified  as  more  current  market  basket  fore- 
casts and  additional  information  regarding 
changes  in  hospital  case  mix  become  available. 
The  table  below  summarizes  the  components  of 
the  Commission's  update  factor  recommenda- 
tion. 
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Current  law  requires  that  the  fiscal  year  1988 
PPS  prices  increase  by  the  market  basket  minus 
2  percent.  The  changes  suggested  in  this  recom- 
mendation would  therefore  necessitate  legisla- 
tive action  In  particular,  legislative  authority 
would  be  required  to  create  separate  update  fac- 
tors for  urban  and  rural  hospitals. 
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The  rationale  for  this  recommendation  is  pre- 
sented in  Recommendations  2  through  4  and 
accompanying  discussions.  In  addition.  Techni- 
cal Appendix  A  contains  background  informa- 
tion and  analysis  on  issues  related  to  the  update 
of  PPS  payments. 
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Estimated  Increase  in  PPS  Prices  for  Fiscal  Year  1988  Under  Commission 

Recommendations 

Adjustment  to  level  of  standardized  amounts' 

i'rban -1.9% 

Rural -  -1.1 

Average  adjustment  to  standatdJMd  aiounts —  —  1^ 

Fiscal  year  1988  update  factor 

Fiscal  year  1988  market  basket  forecast 4.9 

Correction  for  fiscal  year  1987  forecast  error  0.0 

Components  of  discretionary  adjustment  factor 

Scientific  and  technological  adi*ancement 0.5 

Productn  ity —  1.0 

Site  substitution „ —0.3 

Real  case-mix  change  in  fiscal  year  1987 

DRG  vase  mix  index  0.8 

Within  DRG  patient  complexity 0.5 

Total  discretionary  adjustment  factor 0.5 

Elstimated  total  change  in  case-mix  index  for  fiscal  year  1987  (DRG 

weights  adjusted  after  recaiibration'      —1.3 

Subtotal:  I'pdate  and  case-mix  adjustment 4.1 

Total  change  in  PPS  prices 

Urban 2.2 

Rural 3.0 

.Average  total  change  in  PPS  prices 2.3 

'  A  total  adjustment  averaging  5.4  percent  to  be  made  in  three  equal 
increments  through  fiscal  year  1990. 


Recommendation  2:  Adjustment  to  the  Level 
of  Standardized  .Amounts 

The  update  factor  should  include  an 
adjustment  to  lower  the  standardized 
amounts  an  average  of  5.4  percent,  phased 
in  over  three  years.  The  urban  standard- 
ized amount  should  be  reduced  by  5.7  per- 
cent, and  the  rural  amount  by  3.3  percent. 
The  reductions  should  be  made  in  three 
equal  increments  averaging  1.8  percent, 
beginning  in  fiscal  year  1988.  The  adjust- 
ments are  based  on  tl»«  ConunissioD's  jiKlg- 
ment  about  how  information  on  average 
Medicare  costs  per  case  from  the  first  year 
of  PPS  should  be  Incorporated  into  the 
update  factor. 


In  past  reports,  the  Commission  recommended 
that  when  cost  data  reflecting  hospital  experi- 
ence under  PPS  became  available,  the  standard- 
ized amounts  should  be  recalculated  The 
results  could  be  used  as  one  piece  of  information 
considered  in  recommending  an  update  factor 
amount.  Alternatively.  the  standardized 
amounts  could  be  rebased — that  is.  the 
recalculated  amounts  could  be  updated  and  sub- 
stituted for  the  current  published  rates,  which 
are  based  on  1981  cost  data 

The  Commission  believes  that  even  though 
PPS  was  designed  to  break  the  direct  link  be- 
tween each  hospital's  costs  and  its  Medicare 
payments,  average  payments  should  be  reason- 


':^^}^^■^^.  -\}:>  ^Z^ 
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ably  related  to  costs  Decisions  about  the  level 
of  PPS  prices  have  been  based  partly  on  judg- 
ments about  the  extent  to  which  hospitals  could 
increase  productivity  and  lower  their  costs 
Periodically  reviewing  more  recent  cost  data  is 
the  best  way  to  assess  the  accuracy  of  such  judg- 
ments. 

ProPAC  staff  has  used  first-year  PPS  Medi- 
care Ck)st  Report  data  to  recalculate  the 
standardized  amounts.  Costs  per  case  from  the 
first-year  PPS  cost  reports  were  substituted  for 
1981  costs  per  case.  The  only  difference  between 
the  current  standardized  amounts  and  the 
newly  recalculated  amounts  is  the  difference  be- 
tween the  1981  costs  per  case  updated  to  the 
first  year  of  PPS  and  the  actual  first-year  costs. 

The  results  show  that  the  recalculated  fiscal 
year  1987  standardized  amounts,  on  average, 
are  12.3  percent  lower  than  the  current 
standardized  amounts.  The  recalculated  na- 
tional urban  standardized  amount  is  13.0  per- 
cent, or  about  $385  lower  than  the  current 
amount.  The  recalculated  national  rural  stand- 
ardized amount  is  76  percent,  or  about  $185 
lower  The  12.3  percent  figure  weights  the  two 
amounts  by  the  proportion  of  PPS  payments 
they  reflect. 

This  difference  should  not  be  interpreted  as 
an  error  in  predicting  first-year  PPS  costs.  The 


recalculated  amounts  reflect  a  full  year  of  hos- 
pital experience  under  PF*S,  during  which  hospi- 
tals had  new  incentives  to  reduce  costs.  The 
original  standardized  amounts  were  not  in- 
tended to  be  projections  of  what  hospital  costs 
would  be  under  PF*S,  the  level  was  determined 
by  the  Tax  Equity  and  Fiscal  Responsibility  Act 
of  1982  iTEFRAi  limits  Therefore,  some  differ- 
ential between  ufxlated  and  actual  costs  was 
expected. 

As  the  Commission  has  stated  previously,  a 
great  deal  of  judgment  is  required  in  deciding 
how  to  use  this  information  to  set  the  appropri- 
ate level  of  PPS  prices  In  its  deliberations,  the 
Commission  reviewed  a  variety  of  approaches, 
and  considered  reductions  ranging  from  3.4  to 
8.0  percent.  (Technical  Appendix  A  contains 
background  information  and  options  considered 
in  the  Commission's  deliberations.) 

The  table  below  summarizes  the  judgments 
made  by  the  Commission  in  developing  its  rec- 
ommended reduction  The  Commission  began 
with  the  estimated  12  percent  average  cost  dif- 
ferential Once  the  overall  reduction  was  deter- 
mined, separate  urban  and  rural  adjustments 
were  derived  The  rural  and  urban  reductions 
are  in  the  same  proportions  as  the  rural  and 
urban  standardized  amount  differentials  (7.6 
percent  and  13.0  percent). 


ProFAC  Treatment  of  First-Year  PPS  Cost  Differential 

Total  cost  differential 12% 

"Non-shareable  "  portion  * 4 

"Shareable"  portion* 8 

A(ljustment  components: 

"Non-shareable"  portion  of  cost  differential 4.0% 

Medicare's  half  of  "shareable"  cost  reductions 4.0 

Subtotal  appropriate  BNeraKf  recuction  8.0 

Reductions  accnunted  for  in  prf\  lous  updates* —2.6 

Total  recommended  average  adjustment" 5.4 

Urban  adjustment 5.7 

Rural  adjustment 8.3 

*  The  portion  of  the  differential  attributed  to  shifts  in  site  of  care,  errors  in 
projecting  costs,  changes  in  hospital  accounting  practices,  and  auditing  of  cost 
reports. 

*  Cost  reductions  attributed  to  increased  hospital  efficiency. 

*  Estimated  difference  between  actual  updates  for  fiscal  years  1985  through 
1987  and  what  updates  would  have  been  if  applied  to  a  lower  base 

"  Reduction  to  be  phased  in  equally  over  three  years. 
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In  recommending  an  average  54  percent 
cumulative  reduction  to  the  standardized 
amounts,  the  Commission  considered  several 
factors.  First  was  the  extent  to  which  hospiuls 
should  share  in  the  gains  from  PPS  In  its  previ- 
ous update  factor  recommendations,  the  Com- 
mission has  argued  that  efficiency  gains  should 
be  shared  equally  between  the  hospital  industry 
and  the  Medicare  program 

It  is  primarily  because  of  the  importance  of 
sharing  efTiciency  gains  that  the  Commission 
opposes  a  strict  rebasing— that  is.  adjusting  the 
standardized  amounts  for  the  entire  12  percent 
differential.  That  approach  would  be  inconsist- 
ent with  the  basic  incentives  of  PPS  Although 
individual  hospitals  would  always  have  an  in- 
centive to  lower  costs,  their  actions  might  be 
affected  if  the  cost-reducing  incentives  were  re- 
moved from  the  industry  as  a  whole. 

The  entire  cost  difference  should  not  be 
shared  for  the  purposes  of  setting  PPS  prices, 
however  Some  of  the  cost  reductions,  such  as 
those  resulting  from  shifts  in  the  site  of  care, 
should  not  be  shared  with  the  hospital  industry. 
For  some  patients,  outpatient  treatment  is  now 
substituted  for  part  of  an  inpatient  stay  This 
shift  results  in  higher  Medicare  payments  to 
hospitals  or  other  providers  for  outpatient  treat- 
ment In  Its  update  factor  recommendations,  the 
Commission  has  taken  the  position  that  cost  re- 
ductions due  to  shifts  in  the  site  of  care  should 
not  be  shared  with  the  industry. 

In  the  Commission's  judgment,  4  percent  of 
the  12  percent  cost  differential  should  not  be 
shared  with  the  hospital  industry  This  portion 
takes  into  account  site-of-care  substitution  and 
other  considerations.  In  addition  to  efficiency 
gains  and  site  substitution,  part  of  the  12  per- 
cent difference  may  have  arisen  from  errors  in 
projecting  costs  and  changes  in  hospital  ac- 
counting practices. 

Some  very  small  auditing  effects  might  also 
be  reflected  in  the  12  percent  cost  difTerential. 
The  first-year  data  were  audited  for  about  one- 
fourth  of  the  hospitals,  while  the  19.»1  data  were 
completely  unaudited  Historically,  auditing  has 
reduced  operating  costs  by  3  to  4  percent.  Com- 
parison of  audited  and  unaudited  first-vear  re- 
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ports  for  the  same  hospitals,  however,  show  that 
operating  costs  were  reduced  by  less  than  0.5 
percent  as  a  result  of  auditing  The  first-year 
cost  report  audit  focused  on  capital  costs,  which 
may  be  why  the  auditing  effect  on  operating 
costs  was  below  the  historical  level. 

The  Commission's  recommendation  appor- 
tions the  remaining  8  percent  of  the  cost  differ- 
ential equally  between  Medicare  and  the 
hospital  industry  The  total  reduction  the  Com- 
mission considers  appropriate  is  therefore  8  per- 
cent: 4  percent  that  is  not  to  be  shared  with  the 
industry,  and  4  percent  that  is  Medicare's  half 
of  the  efficiency  gains  The  Commission  believes 
that  part  of  Medicare's  share  should  be  re- 
turned to  beneficiaries  in  the  form  of  reduced 
cost  sharing  or  expanded  benefits.  'In  Recom- 
mendation 18,  the  Commission  proposes  a 
change  in  the  level  of  inpatient  hospital  cost 
sharing.) 

The  Commission  also  considered  the  extent  to 
which  PPS  payments  have  already  been  reduced 
as  a  result  of  hospitals'  early  PPS  experience. 
Although  the  cost  data  were  not  available 
during  previous  update  factor  determinations, 
there  were  indications  that  hospitals  had  re- 
sponded to  PPS  incentives— particularly  by 
shortening  length  of  stay— and  were  doing  well 
financially  This  general  assessment  was  re- 
flected in  the  relatively  low  ujxlate  factors  for 
fiscal  years  1986  and  1987.  In  addition,  most  of 
the  savings  from  the  reduction  in  indirect  teach- 
ing payments  were  removed  from  total  PPS  pay- 
ments. 

PPS  standardized  amounts  were  originally 
computed  using  cost  information  from  1981 
Medicare  Cost  Reports  updated  to  fiscal  year 
1984.  For  both  fiscal  years  1984  and  1985,  the 
level  of  the  standardized  amounts  weis  required 
to  be  set  so  that  payments  under  PPS  would  be 
equal  to  payments  under  the  TEFRA  cost  reim- 
bursement limits  Since  the  first  year,  the  PPS 
rates  have  been  updated  by  3  4  percent  in  fiscal 
year  1985  (reflecting  the  budget  neutrality 
factor),  0  5  percent  in  fiscal  year  1986,  and  1.15 
percent  in  fiscal  year  1987. 

The  Commission  used  the  following  approach 
to  estimate  previous  reductions  in  PPS  upxlate 
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factors.  Alternative  update  factors  sine**  th*- 
first  year  of  Pf*S  were  estimated  as  the  market 
basket  forecasts  less  the  estimate  effect*  of 
coding  improvement.s  and  site  •substitution  This 
resulted  in  a  cumulative  increase  over  the  three 
updates  of  7  7  percent  compared  with  the  5.1 
percent  actually  granted,  or  a  difference  of  2.6 
percent. 

This  interpretation  implies  that  if  a  substan- 
tially reduced  cost  base  had  been  used  to  set 
prices  in  the  first  year  of  PPS,  cumulative  up- 
dates from  fiscal  year  1985)  through  fiscal  year 
1987  would  have  been  2  6  percent  higher  This 
2.6  percent  is  thus  subtracted  from  the  8  per- 
cent reduction  to  amve  at  the  cumulative  aver- 
age total  recommended  reduction  of  5  4  percent. 

The  Commission  recommends  phasing  in  this 
reduction  over  a  three-year  period,  making  the 
average  reduction  1.8  percent  annually  through 
fiscal  year  1990.  The  reductions  would  be  one 
component  of  an  overall  update  factor  for  these 
years.  Since  this  recommendation  would  result 
in  separate  update  factors  for  urban  and  rural 
hospitals,  it  would  require  statutory  change. 

The  phase-in  would  adjust  PPS  prices  gradu- 
ally Some  hospitals  could  absorb  the  entire  re- 
duction relatively  easily  But  hospitals  in  more 
difficult  financial  situations  might  be  forced  to 
make  changes  that  would  adversely  affect  the 
quality  of  care  provided  to  Medicare  benefici- 
aries. 

This  recommendation  represents  an  approach 
that  has  been  the  source  of  considerable 
misunderstanding  Reducing  the  standardized 
amounts  based  on  first  year  PPS  cost  data  has 
been  interpreted  as  a  breach  of  the  basic  princi- 
ples of  PPS  and  as  an  attempt  to  regulate  hospi- 
tal revenue  margins.  The  Commission  s  recom- 
mendation is  neither. 

The  recommended  reduction  applies  only  to 
future  PPS  prices — not  to  gains  previously 
earned  by  the  hospital  industry.  A  fundamentfii 
principle  of  PF*S  is  that  if  a  hospital  s  costs  for 
treating  Medicare  patients  is  less  than  its  PPS 
payment,  the  hospital  keeps  the  entire  differ- 
ence. This  principle  is  not  violated  by  the  Com- 


mission s  us«>  of  cost   information  as  one  factor 
m  re<.ommending  the  level  of  future  prices. 

The  Commission  reviewed  data  on  hospital 
revenue  margins,  but  did  not  directly  factor  the 
information  into  the  54  percent  figure  The 
Commission  does  not  believe  that  PPS  prices 
should  be  set  to  achieve  a  particular  average 
revenue  margin  If  all  other  factors  were  un- 
changed, the  adjustment  to  the  standardized 
amounts  would  lower  PPS  margins  But  hospi- 
tals would  have  an  opportunity  to  increase  reve- 
nue margins  by  further  reducing  costs. 

The  Commission  continues  to  be  concerned 
that  recommendations  like  this  one  may  have 
disparate  effects  across  hospitals  An  across-the- 
board  adjustment  may  have  a  detrimental  effect 
on  some  hospitals,  while  others  could  absorb  a 
larger  reduction  Despite  a  high  overall  first- 
year  PPS  margin  of  14  8  percent,  10  percent  of 
hospitals  had  PPS  margins  less  than  -5  0  per- 
cent Another  10  percent  had  margins  greater 
than  23  4  percent  The  Commission  will  con- 
tinue to  recommend  improvements  in  the  PPS 
payment  formula.  It  will  also  examine  other  fac- 
tors that  might  cause  financial  difficulties  to 
particular  types  of  hospitals  iThe  Commission  s 
analysis  of  first-year  PPS  hospital  revenue  mar- 
gins is  presented  in  Medicare  Pnyspe<tii'€  Pay- 
ment and  the  American  Health  L<irt  Systenr: 
Report  to  the  Congress.  February  1987.) 

The  timeliness  and  validity  of  the  Medicare 
Cost  Report  data  also  concern  the  Commission 
In  Recommendation  6,  the  Commission  outlines 
a  specific  type  of  sampling  scheme  that  will 
improve  the  timeliness  of  Medicare  Cost  Report 
information  The  Commission  will  examine 
questions  about  the  validity  of  cost  report  data 
submitted  during  F'PS  years,  since  the  informa- 
tion has  no  bearing  on  PPS  operating  payments. 
Despite  these  issues,  the  Commission  believes  it 
is  important  to  continue  to  collect  and  analyze 
Medicare  cost  information  These  data  are  valu- 
able for  a  variety  of  pur}K)8es,  including  deter- 
mining the  appropriate  level  of  PPS  prices. 


Recommendation  3:  Allowance  for  Scientific 
and  Technological  Advancement  and 
Productivity  Goals,  and  Site-of-Care 
Substitution 

For  the  fiscal  year  1988  payment  rates,  the 
allowance  in  the  Discretionary  .Adjustment 
Factor  for  scientific  and  technological  ad- 
\ancement,  productivity  improvement,  and 
substitution  in  the  site  of  ser>ice  from  in- 
patient to  out-of-hospital  settings  should 
be  set  at  minus  0.8  percentage  points. 

In  constructing  the  Discretionary  Adjustment 
Factor  (DAF).  the  Commission  is  concerned  with 
identifying  factors  that  produce  a  change  in  the 
average  cost  of  a  discharge  and  determining  the 
effect  of  these  changes  on  the  standardized 
amounts  The  specific  factors  considered  are  :  (1) 
scientific  and  technological  advancement,  (2i 
hospital  productivity  improvement,  i3i  site-of- 
care  substitution,  and  (4>  real  case-mix  change. 
The  Commission's  DAF  judgments  refiect  con- 
siderations outlined  in  the  statute  establishing 
PPS  as  well  as  other  factors  that  ProPAC  deter- 
mines are  important.  Together  with  the  market 
basket  inflation  factor  and  the  adjustment  to 
the  standardized  amounts,  the  DAF  updates  the 
payment  rates  from  fiscal  vear  1987  to  fiscal 
year  1988. 

The  Commission  recognizes  that  many  factors 
can  afTect  the  average  cost  per  case,  and  that  it 
is  difficult  to  develop  precise  estimates  for  the 
effect  of  individual  factors.  The  interdependency 
among  the  individual  DAF  allowances  is  evi- 
dent For  example,  it  is  difficult  to  discuss  the 
scientific  and  technological  advancement  allow- 
ance of  the  DAF  without  referring  to  real  case- 
mix  changes  The  individual  DAF  allowances 
represent  broad  guidelines,  which  help  to  ex- 
plain the  rationale  for  the  Commission's  judg- 
ment. 

The  Commission  recommends  a  0.8  percent 
reduction  in  the  fiscal  year  1988  update  factor 
to  accommodate  scientific  and  technological  ad- 
vancement, productivity  improvement,  and  site- 
of-care  substitution.  This  compares  with  the  14 
percent  reduction  in  payment  rates  that 
ProPAC  recommended  for  fiscal  year  1987.  The 
smaller  reduction  for  fiscal  year  1988  refiects,  in 
part,  the  Commission's  conclusion  that  there  is 
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less  potential  for  productivity  improvement  and 
site-of-care  substitution  than  last  year  On  the 
other  hand,  the  Commission  believes  that  the 
allowance  for  scientific  and  technological  ad- 
vancement can  be  slightly  less  than  it  was  in 
fiscal  year  1987. 

Consistent  with  its  treatment  of  quality  and 
long-term  cost-effectiveness  in  previous  recom- 
mendations, the  Commission  considered  these 
factors  in  setting  the  level  of  the  DAF  and  in 
examining  each  of  the  DAF  components  Adjust- 
ments for  scientific  and  technological  advance- 
ment, hospital  productivity,  and  site-of-care 
substitution  are  discussed  below  The  adjust- 
ment for  real  case-muc  change  is  addressed  in 
Recommendation  4. 

Scientific  and  Technological  .Advancement— 

The  scientific  and  technological  advancement 
allowance  is  a  future-oriented  policy  target.  It 
refiects  the  Commission's  judgment  of  the 
financial  requirements  for  hospitals  to  imple- 
ment quality-enhancing,  cost-effective,  but  cost- 
increasing  health  care  technologies  and  treat- 
ment modalities. 

As  stated  in  previous  reports,  the  Commission 
believes  that  advances  resulting  in  greater 
hospital  efficiency  do  not  require  a  special 
allowance  since  they  ultimately  should  result  in 
lower  hospital  costs.  The  effects  of  cost-decreas- 
ing technologies  are  considered  in  the  productiv- 
ity target. 

ProPAC  began  to  develop  its  fiscal  year  1988 
scientific  and  technological  advancement  allow- 
ance by  identifying  major  new  technologies  and 
treatment  modalities  that  could  substantially 
increase  average  Medicare  costs  per  case  The 
Commission's  estimates  included  the  effects  of 
substituting  new  for  existing  technologies. 
Based  on  ProPAC-sponsored  analyses,  the 
Commission  concluded  that  the  major  cost-in- 
creasing technologies  studied  would  add  no 
more  than  $128  million  to  Medicare  costs  in 
fiscal  year  1988.  To  accommodate  these  technol- 
ogies, the  standardized  amounts  would  need  to 
be  increased  by  0.3  percent. 

The  Commission  recommends  a  0  5  percent- 
age point  allowance  for  scientific  and  techno- 
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logical  advancement,  which  Is  somewhat  higher 
than  if  the  allowance  were  based  solely  on  the 
adoption  of  new  technolo^jHs  These  new  tech- 
nologies constitute  only  a  portion  of  the 
amounts  that  might  be  appropriate  for  inclusion 
in  this  component  In  particular,  these  esti- 
mates do  not  reflect  future-oriented  changes  in 
practice  patterns  and  diffusion  of  existing  tech 
nologies  that  the  Commission  wishes  to  encour 
age 

The  recommendation  presumes  that  durinp 
fiscal  year  198h,  hiJspiLais  will  still  t>e  able  U< 
finance  part  of  their  expenditures  for  new  tech- 
nologies from  prcxluctivity  gains  ProPAC  fur- 
ther presumes  that  Medicare  capital  payments 
will  be  sufficient  to  accommodate  capital  ex- 
penses associated  with  the  implementation  of 
cost-efTective  new  technologies  and  treatments. 

Hospital  Prt»ductivity— The  productivity 
allowance  in  the  DAF  is  a  future-oriented 
target  It  reflects  potential  changes  in  both  effi- 
ciency and  productivity  resulting  from  PPS  in- 
centives to  reduce  the  number  and  cost  of  re- 
sources used  to  treat  patients. 

The  Commission  adopted  the  position  that  it 
is  both  desirable  and  appropriate  to  translate 
productivity  gains  into  price  reductions  These 
price  reductions  should  b«-  shared  by  the  Medi 
care  program,  the  Medicare  beneficiaries,  and 
the  hospital  industry.  The  Commission  also 
adopted  the  position  that  the  Medicare  program 
should  not  subsidize  decreases  in  productivity. 

In  developing  the  productivity  allowance,  the 
Commission  has  examined  past  productivity 
trends  as  a  basis  for  establishing  reasonable  tar 
gets  for  the  future  Last  year,  the  Cx>mmission 
examined  various  indicators  of  productivity 
change  Among  them  were  changes  in  average 
length  of  stay,  ancillary  service  use,  and  hospi- 
tal staffing  The  Commission  recommended  a 
minus  1  f;  percent  offset  in  the  UAF,  which  rep- 
resented a  portion  of  the  productivity  savings  to 
be  achieved  by  the  industry  and  shared  with  the 
Medicare  program  during  fiscal  year  1987. 

In  preparation  for  this  report,  the  Commis- 
sion expanded  its  efforts  to  include  an  examina- 
tion of  various  labor  productivity  measures.  In 


general  Commission  analyses  indicated  little 
improvement  m  labor  productivity  during  the 
post  PPS  period  through  1986.  At  the  same 
time,  the  number  of  services  produced  per  dis- 
charge—a measure  of  intensity  — was  reduced. 
This  trend  appears  to  have  reversed  in  I'JteO,  the 
last  year  for  which  ProPAC  has  data. 

The  above  trends  should  be  interpreted  cau- 
tiously since  the  data  have  not  been  adjusted  for 
case-mix  and  practice  pattern  changes  (except 
as  the  latter  changes  are  related  to  increased 
outpatient  activity)  Nevertheless,  the  trends  ob- 
served are  relatively  consistent  fur  different 
measures  of  prcxluctivity  Therefore,  the  Com- 
mission believes  they  are  a  reasonably  accurate 
reflection  of  hospital  industry  performance 
during  the  period  under  study. 

Based  on  its  examination  of  these  historical 
trends,  the  Commission  recommends  a  minus 
10  percent  productivity  allowance  for  fiscal 
year  1988.  This  refiects  a  prKJuctivity  goal  of 
2.0  percent  that  would  be  shared  equally  be- 
tween the  Medicare  program  and  the  hospital 
industry  This  allowance  is  somewhat  less  than 
the  minus  1..')  percent  offset  recommended  for 
fiscal  year  1987.  The  smaller  offset  reflects  the 
Commission's  concern  that  hospitals  may  be 
unable  to  increase  their  productivity  substan- 
tially as  the  PF^  system  matures  If  the  1986 
intensity  increases  are  an  indicator  of  increased 
real  case  mix,  there  mav  be  less  opportunity  for 
hospitals  to  achieve  large  productivity  gains  in 
the  future. 

On  the  other  hand,  the  Commission  believes  it 
IS  appropriate  to  expect  that  hospitals  can  con- 
tinue to  achieve  reasonable  productivity  gams 
during  the  coming  year  Although  productivity 
has  not  improved  substantially  during  the  post- 
PF*S  period,  the  rate  of  productivity  decline  has 
steadily  slowed  down  This  relative  improve- 
ment in  productivity  was  simultaneous  with  the 
reduction  in  services  per  discharge  described 
above  It  may  indicate  that,  at  leaist  during  the 
first  two  years  of  PF*S.  hospitals  placed  more 
emphasis  on  cutting  services  than  on  producing 
each  unit  of  service  more  efficiently. 

Moreover,  PPS  operating  margin  data  for  the 
first  year  of  prospective  payment  indicate  that 


hospitals  may  have  felt  less  financial  pressure 
during  the  early  stages  of  PPS  than  originally 
assumed.  Thus,  they  may  have  taken  fewer 
measures  to  increase  productivity  than  if  they 
had  been  under  greater  financial  pressure. 

Therefore,  the  Commission  concluded  that  it 
is  appropriate  to  exert  modest  financial  pres- 
sure on  the  hospital  industry  to  encourage 
hospitals  to  focus  more  of  their  efforts  on  im- 
proving productivity. 

Site-of-Care  Substitution— This  DAF  allow- 
ance reflects  changes  in  inpatient  resources  re- 
sulting from  the  provision  of  out-ofhospital 
6er\'ices  to  patients  who  formerly  received  such 
services  during  the  inpatient  stay  The  Commis- 
sion believes  that  the  Medicare  program  and 
Medicare  beneficiaries  may  be  overpaying  for 
these  services  since  the  cost  base  used  to  calcu- 
late DRG  payment  rates  includes  the  costs  of 
services  now  being  provided  in  other  settings 

The  allowance  is  not  meant  to  reflect  how  the 
diversion  of  entire  admissions  to  other  settings 
affects  average  .Medicare  costs  per  case.  The 
impact  of  this  type  of  shift  would  be  more  ap- 
propriately considered  under  the  real  case-mix 
change  adjustment  Instead,  the  allowance  re- 
flects the  provision  of  services  before  and  after 
hospitalization.  These  services  formerly  were 
provided  during  the  beneficiary's  inpatient  stay. 

Recalculation  of  the  standardized  amounts, 
using  more  recent  cost  data,  partially  adjusts 
for  site-of-care  substitution  However,  the  cost 
data  used  to  recalculate  the  standardized 
amounts  lags  four  years  behind  the  year  for 
which  the  prospective  payment  is  set.  Therefore, 
the  Commission  recommends  that  a  negative  ad- 
justment be  included  in  the  DAF  to  reflect  site- 
of-care  substitution  during  fiscal  year  1987. 

Ideally,  analyses  of  site-of-care  substitution 
would  include  examination  of  the  services  a  pa- 
tient receives  throughout  an  episode  of  illness 
Currently,  however,  there  are  no  data  that  trace 
the  costs  of  an  episode  of  illness  for  Medicare 
patients. 

The  Commission  examined  a  variety  of  indica- 
tors  of  site-of<are   substitution.    Among   them 
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were:  (1)  trends  in  Medicare  program  expendi- 
tures by  typ)e  of  provider,  (2)  trends  in  the  dispo- 
sition status  of  patients  at  least  65  years  old. 
and  (3)  trends  in  intensity  of  treatment  provided 
in  the  inpatient  setting  before  and  after  adjust- 
ments are  made  for  hospital  outpatient  activity. 

Based  on  its  examination  of  historical  data, 

the  Commission  believes  that  the  extent  of  site- 
of-substitution  has  diminished  during  the  past 
year.  Therefore,  its  recommended  adjustment 
for  site-of-care  substitution  is  slightly  lower 
than  last  year's— minus  0  3  percentage  points 
for  fiscal  year  1988  compared  with  minus  0.6 
percentage  points  for  fiscal  year  1987. 

The  Commission  recognizes  that  the  potential 
for  site-of-care  substitution  is  likely  to  diminish 
further  and  may  disappear  in  the  next  few 
years.  Nevertheless,  it  believes  that  site-of-care 
substitution  has  occurred  and  should  be  re- 
flected in  an  offset  in  the  DAF.  For  background 
information  supporting  this  recommendation, 
see  Technical  Appendix  A. 

Recommendation  4:  .Adjustments  for  Case- 
Mix  Change 

For  fiscal  year  1988.  the  update  of  PPS 
prices  should  be  adjusted  for  three  types  of 
case-mix  change  in  the  following  manner 

•  A  positive  allowance  in  the  D.AF  of  0.5 
percent  for  within-DRG  case  complex- 
ity change; 

•  A  positive  allowance  in  the  DAF  of  0.8 
percent  for  across-DRG  real  case-mix 
change:  and 

•  An  across-the-board  reduction  in  the 
DRG  weights  for  increases  in  the  case- 
mix  index  during  fiscal  year  1987,  cur- 
rently estimated  to  be  1.3  percent. 

The  Commission  believes  that  prospective 
payments  to  hospitals  should  reflect  changes  in 
the  characteristics  of  patients  and  treatments, 
not  changes  in  medical  record  coding  practices. 
To  distinguish  real  case-mix  change  from 
upcodmg,  the  Commission  separates  case-mix 
change  into  three  components.  Within-DRG  case 
complexity  changes  do  not  affect  hospital  pay- 
ments, but  they  do  change  patient-care  resource 
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requirements  In  contrast,  factors  that  affect  the 
distribution  of  cases  across  DRGs  will  also  affect 
payments.  Across-DRG  changes  m  patient  char- 
acteristics affect  both  payments  and  resource 
requirements  Changes  in  coding  practices,  how- 
ever, affect  payments  without  changing  patient- 
care  requirements.  (These  components  are  ex 
plained  in  greater  detail  in  Technical  Appendix 
A.) 

The  Commission  includes  allowances  for  real 
case-mix  change  (the  components  that  properly 
should  he  accompanied  by  changes  in  payments) 
as  part  of  its  Discretionary  Adjustment  Factor 
recommendation  To  account  for  upcoding.  the 
Commission  recommends  ofTsetting  all  expect^ 
change  in  case  mix  across  DRGs  by  an  appropri- 
ate percentaige  reduction  in  the  DRG  weights. 
The  combined  effect  of  these  allowances  is  to 
allow  payment  increases  to  accompany  real 
case-mix  increases  but  to  remove  the  effects  of 
upcoding  from  the  payment  base. 

Distinguishing  between  real  case-mix  change 
and  upcoding  has  been  a  difficult  technical 
problem  for  both  HCFA  and  ProPAC.  Current 
methods  and  future  plans  for  ameliorating  this 
problem  are  described  elsewhere  (see  Recom- 
mendation 28,  Chapter  3.  and  Technical  Appen- 
dix A.)  Based  on  preliminary  evidence,  however, 
the  Commission  believes  that  case-mix  change  is 
becoming  less  pronounced  than  in  prior  years 
Accordingly,  the  Commission's  recommendation 
incorporates  declining  allowances  for  case-mix 
change,  even  though  these  allowances  are  still 
significant  in  dollar  terms. 

In  1986,  the  Commission  recommended  a  0  7 
percent  fx)sitive  allowance  for  within-DRG  case 
complexity  change  This  allowance  was  based  on 
long-term  trend  estimates  calculated  from  data 
provided  by  the  Commission  on  Professional  and 
Hospital  Activities  This  year's  recommendation 
of  a  0.5  percent  allowance  reflects  the  Commis- 
sion's belief  that  case-mix  change  is  becoming 
less  pronounced 

In  its  final  rule  for  fiscal  year  1987  PPS  pay- 
ments, HCFA  estimated  that  the  toUl  increase 
in  the  case-mix  index  during  fiscal  1986  would 
be  2  6  percent.  Very  little  data  are  available  for 
gauging    the    1987    trend    in    case-mix     index 


change  Available  data  for  the  end  of  fiscal  year 
1986  and  for  early  fiscal  year  1987.  however, 
support  the  Commission's  belief  that  the  magni- 
tude of  case-mix  change  is  diminishing 

Lacking  specific  evidence  on  declining  case- 
mix  index  change,  the  Commission  has 
attempted  to  project  a  trend  based  on  case-mix 
change  information  from  1986  and  prior  years. 
Based  on  past  evidence  and  the  anticipated 
course  of  the  case-mix  trend,  it  is  appropriate  to 
halve  the  fiscal  year  198b  estimated  increase  of 
2  6  percent  Thus,  the  Commission  recommends 
an  across-the-board  reduction  of  1  3  percent  in 
the  DRG  weighLs  to  allow  for  the  expected  in- 
creases in  the  case-mix  index. 

The  final  estimate  required  to  arrive  at  the 
Commission's  case-mix  change  recommendation 
is  to  separate  the  expected  1  3  percent  increase 
into  real  and  upcoding  components  The  Cx)m- 
mission  has  formerly  argued  that,  as  the  total 
amount  of  case-mix  index  change  declines,  the 
proportion  of  the  total  that  reflects  real  changes 
in  patient  care  requirement,';  should  increase. 
Accordingly,  the  Commission  has  divided  the  13 
percent  into  estimates  of  0  8  percent  real  case- 
mix  change  and  0  5  percent  upcoding  The  0.8 
percent  allowance  for  real  case-mix  change  rep- 
resents a  decline  from  13  percent  presented  in 
ProPACs  November  1986  report  to  the  Con- 
gress, while  the  05  percent  allowance  for 
upcoding  represent*  a  decline  from  14  percent. 

The  net  effect  of  all  three  components  of  case- 
mix  change  on  PPS  prices  is  zero  The  (Commis- 
sion believes  that  recent  trends  in  real  case-mix 
change  are  approximately  offset  by  changes  due 
to  upcoding. 

These  allowances  are  preliminary  and  may  be 
modified  with  the  availability  of  more  current 
data  and  more  thorough  analysis  Along  with 
other  changes,  the  Ckjmmission  will  report  any 
modifications  in  case-mix  components  of  the 
update  recommendation  during  the  rulemaking 
period  prior  to  the  establishment  of  the  fiscal 
year  1988  payment  rates. 

The  Commission  continues  to  believe  that  es- 
timates of  case-mix  change  ought  to  be  based  on 
more  complete  data  and  methods  of  estimation 


Even  if  the  case-mix  change  phenomenon  is  be- 
coming less  important,  there  is  reason  to  be 
concerned  about  the  lack  of  knowledge  concern- 
ing changes  in  practice  patterns  and  medical 
record  keeping  These  changes  may  have  been 
influenced  by  the  incentives  of  PPS  in  ways 
that  are  not  well  understood  Consequently,  the 
Commission  remains  committed  to  data  develop- 
ment and  research  in  this  area,  it  urges  the 
SecreUry  to  initiate  the  study  of  case-mix 
change  described  in  Recommendation  28. 

Recommendation  5:  I'pdate  Factor  for 
Excluded  Hospitals  and  Distinct-Part  Units 

For  fiscal  year  1988,  a  target  rate  of  in- 
crease factor,  separate  from  the  PPS 
update  factor,  should  be  used  to  update 
payment  rates  for  the  group  of  psychiatric, 
rehabilitation,  and  long-term  care  hospi- 
tals and  hospital  distinct-part  units  ex- 
cluded from  PPS.  The  target  rate  of  in- 
crease factor  should  reflect  the  projected 
increase  in  the  hospital  market  basket  for 
these  hospitals,  corrected  for  forecast 
errors,  minus  a  0.5  percentage  point  ad- 
justment for  productivity  and  scientific 
and  terhnoloincal  advancement  goals  es- 
tablished for  PPS  hospitals. 

For  fiscal  year  1988.  the  target  rate  of  in- 
crease factor  for  pediatric  hospitals  and 
distinct-part  units  should  reflect  the  pro- 
jected increase  in  the  hospital  market 
ba-sket  for  PPS  hospiuls.  corrected  for 
forecast  error,  minus  a  0.5  percentage 
point  adjustment  for  the  productivity  and 
scientific  advancement  goals  established 
for  PPS  hospitals. 

Based  on  currently  projected  inflation  rates, 
the  Commission  estimates  that  this  recommen- 
dation would  result  m  a  4  4  percent  target  rate 
of  increase  for  all  excluded  facilities.  This  esti- 
mate is  subject  to  revision  as  more  current  fore- 
casts of  inflation  become  available 

The  PPS  statute  created  two  broad  classes  of 
hospitals— those  that  would  be  paid  on  the  basis 
of  DRGs  and  those  that  would  not.  Ebtcluded 
hospitals— psychiatric,  rehabilitation,  pediatric, 
and  long-term  care  hospitals  (hospitals  with 
unusually  long  average  lengths  of  stay)— con- 
tinue  under  cost   reimbursement   rules,   which 
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limit  reimbursement  per  discharge.  Both  the 
PPS  standardized  amounts  and  the  reimburse- 
ment limits  for  excluded  facilities  are  to  be  up- 
dated each  year. 

The  types  of  patients  seen  and  the  treatments 
they  receive  vary  significantly  between  PPS  and 
excluded  facilities  In  this  report,  the  Commis- 
sion adopts  the  same  approach  used  in  its 
previous  update  recommendations  for  excluded 
facilities.  That  is,  it  recommends  the  develop- 
ment of  separate  update  factors  for  pediatric 
hospitals  and  distinct-part  units,  and  for  the 
group  of  psychiatric,  rehabilitation,  and  long- 
term  care  facilities  excluded  from  PPS.  In 
OBRA  1986.  Congress  provided  the  Secretary 
with  clear  authority  to  establish  target  rates  of 
increase  for  excluded  facilities  separate  from 
the  PPS  update  factor. 

The  Commission's  update  factor  recommenda- 
tion for  excluded  facilities  includes  two  allow- 
ances in  addition  to  inflation;  one  for  scientific 
and  technological  advancement,  and  another  for 
productivity  change.  A  summary  of  the  compo- 
nents of  the  Commission's  recommendations  for 
excluded  facilities  appears  in  the  table  following 
this  discussion. 

Market  Basket  Inflation  Factor— In  previous 

reports,  the  Commission  recommended  using 
the  PPS  market  basket  inflation  factor  as  part 
of  the  update  factor  for  pediatric  hospitals  and 
distinct-part  units.  It  also  recommended  calcu- 
lating a  separate  inflation  factor  for  the  group 
of  rehabilitation,  psychiatric,  and  long-term 
care  facilities.  These  recommendations  were 
based  on  the  observation  that  the  labor  share  of 
expenses  in  the  latter  group  of  excluded  facili- 
ties IS  substantially  higher  than  in  PPS  hospi- 
tals. Children's  hospitals,  however,  were  shown 
to  have  a  mix  of  labor  and  nonlabor  expenses 
similar  to  PPS  hospitals.  The  differences  in  the 
use  of  labor  and  nonlabor  resources  had  a  sub- 
stantial impact  on  previous  calculations  of  the 
hospital  markeL  basket  inflation  factor. 

In  contrast  to  previous  market  basket  calcula- 
tions, the  current  estimate  of  the  fiscal  year 
1988  market  basket  inflation  factor  for  PPS  and 
excluded  facilities  is  the  same  (4.9  percent).  This 
may  not  be  the  case  in  the  future.  It  is  impor- 
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UHit  to  continue  to  calculate  separate  market 
ba-sket  inflation  factors  so  that  future  differ- 
ences in  inflationary  pressures  can  be  detected 
and  appropriately  reflected  in  the  update  factor 
In  addition,  calculation  of  the  individual  infla- 
tion factors  should  be  refined  to  account  for 
differences  in  the  skill  mix  of  employees  in  PPS 
and  excluded  facilities. 

Therefore,  the  Commission  reaffirms  its  previ- 
ous recommendations  It  calls  for  establishment 
of  a  separate  inflation  factor  for  the  group  of 
rehabiliUtion,  psychiatric,  and  long-term  care 
facilities,  and  use  of  the  PPS  market  basket 
inflation  factor  for  children's  hospitals. 

ScientiHc  and  Technological  Advancement — 

The  scientific  and  technological  advancement 
allowance  is  a  future-oriented  policy  target  It 
reflects  the  Commission's  judgment  of  the  finan- 
cial requirements  for  hospitals  to  implement 
ct>st-increasing  but  quality-enhancing  technol- 
ogies used  to  treat  Medicare  inpatients. 

In  developing  this  allowance,  the  Commission 
attempted  to  estimate  the  potential  impact  of 
newly  introduced  devices  or  treatments  on 
Medicare  costs  by  examining  a  select  group  of 
technologies  Identification  of  the  technologies 
followed  a  similar  process  to  that  used  for  new 
technological  advances  in  PPS  hospitals. 

A  significant  portion  of  the  increase  can  be 
attributed  to  the  adoption  of  new  modalities  of 
treatment  to  accommodate  changes  in  case-mix 
In  part,  such  case-mix  changes  result  from  PPS 
incentives  to  refer  more  patients— and  refer 
them  earlier— to  excluded  facilities  (eg.  devel- 
opment of  geriatric  psychiatric  units  and  medi- 
cal/surgical psychiatric  units). 

Based  on  its  analyses,  the  Commission  con- 
cluded that  it  is  reasonable  to  incorporate  the 
PPS  allowance  for  scientific  and  technological 
advancement  in  the  update  factor  for  excluded 
facilities  To  accommodate  the  response  of  ex- 
cluded facilities  to  a  changing  patient  case  mix, 
the  Commission  has  set  the  allowance  slightly 
higher  than  if  it  had  been  based  solely  on  the 
emergence  of  new  technologies  Data  on  which 
to  base  an  explicit  case-mix  adjustment  for  ex- 
cluded facilities  are  insufficient  Until  more  spe- 


cific measures  of  case-mix  change  are  developed. 
the  Commission  believes  that  a  slightly  more 
generous  scientific  and  technological  advance- 
ment allowance  is  justified  to  accommodate 
treatment  modality  changes  in  response  to 
changing  case  mix. 

Productivity— The  productivity  allowance  is  a 
future-oriented  target  that  reflects  potential 
changes  in  both  efficiency  and  productivity  re- 
sulting from  implementation  of  constrained 
target  rate  of  increase  limits. 

In  developing  the  allowance,  the  Commission 
examined  past  productivity  trends  as  a  basis  for 
establishing  a  reasonable  Urget  for  the  future 
For  psychiatric,  rehabilitation,  and  long-term 
care  hospitals,  hospital  labor  productivity  sub- 
stantially improved  in  the  post  PF*S  period  com- 
pared with  the  pre-PPS  period  Using  similar 
indicators,  productivity  in  PPS  hospitals  was 
found  to  decline  slightly  during  the  post-PPS 
f)eriod. 

Wide  annual  fluctuations  in  the  excluded  fa- 
cilities' admissions  limit  any  strong  conclusions 
concerning  productivity  trends  Based  on  the 
data,  the  Commission  believes  that  the  produc- 
tivity target  for  both  excluded  and  PPS  hospi- 
tals should  be  equally  stringent. 

Case  Mix  and  Site-of-C  are  Substitution  Ad- 
justments—The Commission  reaffirms  its  previ- 
ous recommendation  that  there  should  be  no 
adjustments  for  case-mix  change,  real  or  other- 
wise, in  the  target  rate  of  increase  for  excluded 
facilities  Excluded  facilities  are  not  paid  on  a 
DRG  basis,  and  coding  change  does  not  influ- 
ence their  payments  Therefore,  any  PPS  adjust- 
ment for  coding  change  is  inappropriate  for 
these  hospitals. 

On  the  other  hand,  excluded  hospiUls  may  be 
experiencing  increases  in  the  medical  care 
needs  of  patients  due  to  earlier  transfer  of 
sicker  patients  from  PPS  hospitals  At  this  time, 
however,  suitable  data  for  estimating  the  degree 
of  case-mix  change  in  excluded  facilities  is  un- 
available The  Commission  has  attempted  to 
partially  account  for  some  of  this  case-mix 
change  in  the  scientific  and  technological  ad- 
vancement allowance. 


The  Commission  continues  to  believe  that 
there  is  insufficient  justification  for  including  a 
negative  adjustment  for  site-of-care  substitution 
in  the  "excluded  facility  target  rate  of  increase 
limit.  Compared  with  PPS  hospitals,  excluded 
facilities  have  much  weaker  incentives  and  op> 
portunities  to  shift  services  to  other  settings  As 
noted  in  the  case-mix  discussion,  these  facilities 
are  more  likely  to  receive  transfers  from  other 
facilities  than  to  discharge  patients  early  and 
refer  them  elsewhere.  Nevertheless,  some  pre- 
liminary evidence  suggests  that  a  greater  em- 
phasis on  outpatient  treatment  may  be  leading 
to  shorter  stays  and  greater  use  of  post-hospital 
outpatient  services  in  psychiatric  hospitals  (site- 
of-care  substitution!  There  is  not  enough  evi- 
dence, however,  on  which  to  base  a  quantitative 
adjustment.  Moreover,  there  is  no  similar  evi- 
dence for  rehabilitation  facilities.  For  back- 
ground information  supporting  this  recommen- 
dation, see  Technical  Appendix  A. 


Estimated  Increase  in  Excluded  Hospital  Pay- 
ment Limits  for  Fiscal  Year  J988  Under  Com- 
mission Recommendations* 


Fiscal    year    1988    market 

basket  forecast 4.9% 

Correction    for    fiscal    year 

1987  forecast  error 0.0 

Discretionary       adjustment 

factor _0.5 

Scientific    and    techno- 

lopical  advancement ....  0.5 

Productivity —  l.Q 

Total  change 4.4 

•Excluded  hospitals  are  children  s  psychiatric,  rehabilita- 
tion, and  long-term  care. 

Recommendation  6:  Timely  Availability  of 
.Medicare  Cost  Report  Data 

Medicare  Cost  Report  data  shouIJ  be  rou- 
tinely collected  from  a  sample  of  PPS  hos- 
pitals. The  sample  should  be  made  up  of 
PPS  hospitals  with  accounting  >ears  that 
begin  in  the  first  four  months  of  the  Fed- 
eral fiscal  year.  Data  from  this  "early 
return"  sample  would  provide  more  timely 
estimates  of  the  costs  of  PPS  hospitals. 
The   Commission    believes    these    data    are 
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necessary  for  assessing  the  relationship  be- 
tween PPS  payments  and  hospital  costs 
and  for  analyzing  the  costs  of  individual 
DRGs.  The  Commission  will  complete  fur- 
ther analyses  to  determine  how  an  early 
return  sample  should  be  developed  for  hos- 
pitals excluded  from  PPS  but  subject  to 
the  rate  of  increase  limitations. 

The  Commission  has  previously  identified  the 
need  for  more  timely  hospital  cost  data  for  im- 
proving PPS  and  for  assessing  the  effects  of  Pf*S 
on  hospitals.  In  ProPAC's  April  1986  report,  the 
Commission  encouraged  the  Secretary  to  con- 
sider alternative  strategies  for  sampling  cost 
report  data.  In  addition,  the  Commission  stated 
its  intention  to  study  the  feasibility  of  develoF>- 
ing  a  representative  sample  of  PPS  hospitals 
from  a  subset  of  hospitals  with  reporting  peri- 
ods beginning  early  in  the  Federal  fiscal  year. 

There  is  a  considerable  lag  in  obtaining  a 
complete  set  of  cost  reports.  The  lag  results  in 
part  because  most  hospitals  have  accounting 
years  that  begin  after  the  start  of  the  Federal 
fiscal  year.  For  example,  the  set  of  cost  reports 
for  the  third  year  of  PPS,  which  began  in  Octo- 
ber 1986,  will  include  hospitals  with  accounting 
years  ending  as  late  as  August  1988.  Hospitals 
have  three  months  to  submit  the  report.  As  a 
result,  it  takes  up  to  15  months  after  the  end  of 
the  fiscal  year  to  receive  a  full  set  of  cost  re- 
ports. Additional  time  would  be  necessary  if  the 
reports  were  to  be  audited.  Time  is  then  needed 
to  enter  the  data  into  the  automated  data  proc- 
essing system.  Thus,  there  is  a  time  lag  of  ap- 
proximately 18  months  to  two  years  from  the 
end  of  the  Federal  fiscal  year  to  the  time  the 
data  can  be  analyzed. 

Sampling  PPS  hospitals  with  accounting 
years  beginning  in  the  first  four  months  of  the 
fiscal  year  could  provide  a  set  of  as-submitted 
(i.e.,  unaudited)  cost  reports  at  least  eight 
months  sooner  than  is  currently  possible.  The 
Commission  has  completed  its  study  of  whether 
cost  data  received  early  (an  "early  return" 
sample)  in  the  fiscal  year  can  be  used  to  esti- 
mate the  cost  characteristics  of  PPS  hospitals  as 
a  whole. 
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ProPAC  sponsored  an  analysis  of  the  repre- 
senUliveness  of  the  PPS  hospitals  with  account- 
ing years  that  begin  during  the  first  four 
months  of  the  Federal  fi.scal  year  Empirical 
weighls  were  developed  to  make  the  sample  rejv 
resentative  of  the  full  set  of  PPS  hospitals  It 
was  found  that  the  weighted  sample  differed 
very  little  from  the  overail  set  of  hospitals 
Hospital  characteristics  as  well  as  capital  and 
operating  cost  variables  were  included  in  the 
comparison  The  study  also  found  that  the  sta 
tistical  precision  of  the  sample  m  estimating 
costs  appears  to  be  very  close  to  that  of  the  full 
set  of  hospitals  (More  detail  on  the  study  is 
included  in  Technical  Appendix  A.t 

This  study  has  shown  that  empirical  weights 
could  be  develof>ed  for  the  sample  to  produce 
precise  and  represenUtive  cost  estimates  for 
PPS  hospitals  Thus,  the  Commission  believes 
that  developing  a  sample  of  PPS  hospitals  with 
early  reporting  periods  is  methodologically  fea- 
sible. The  Commission  welcomes  the  opportun- 
ity to  work  with  HCFA  to  develop  such  a 
sample. 

The    Commission    recognizes    that    collecting 
and  processing  these  data  to  develop  usable  ana- 
lytic  files  would   require  additional   resources. 
Cost  daU  from  the  first  year  of  PPS  has  been 
extremely  valuable  to  the  Commission  in  under- 
sUnding  the  financial  effects  of  PPS  and  in  de- 
veloping recommendations  for  this  report.  None- 
theless, because  the  recommendations  apply  to 
the  fifth  year  of  PPS  while  the  data  are  from 
the  first  year,  the  timeliness  of  the  data  has 
become  a  concern    Therefore,  the  Commission 
believes  that  the  importance  of  these  data  war- 
rants additional  allocation  of  resources  for  rou- 
tinely collecting  and  processing  cost  data  for  a 
sample  of  hospitals. 

The  Commission  believes  that  a  similar 
sample  should  be  developed  for  hospitals  ex- 
cluded from  PPS  but  subject  to  the  rate  of  in- 
crease limitation  Information  from  these  cost 
reports  could  be  used  to  determine  the  appropri- 
ate update  for  the  rate  of  increase  limitation  for 
these  hospitals. 

The  Commission  has  completed  a  preliminary 
review  of  the  first-year  PPS  cost  report  data  for 


the  excluded  hospitals  Only  27  percent  of  the 
excluded  hospiUls  have  accounting  years  that 
begin  in  the  first  four  months  of  the  fiscal  year 
This  compares  with  55  percent  for  PPS  hospi- 
tals Thus,  It  IS  not  clear  that  the  same  earlv 
return  sampling  scheme  recommended  for  PPS 
hospitals  IS  appropriate  for  excluded  hospitals 
The  Commission  will  complete  further  analyses 
to  determine  how  to  develop  such  a  sample  for 
these  hospitals 

Capital 

Recommendation  7    All  Inclusive  Rale 

The  Secrelar>  should  initiate  a  transition 
to  a  new  capital  pa>ment  method  begin- 
ning in  fiscal  year  198H.  This  method 
should  combine  operating  and  capital  cost 
components  in  a  single  prospective  pay- 
ment per  case. 

This  recommendation  is  a  reaffirmation  of  a 
recommendation  ProPAC  made  in  its  April  1986 
report  The  Commission  continues  to  be  con- 
vinced that  retrospective  cost  based  reimburse- 
ment for  capital  introduces  distorted  incentives 
for  investment  decision  making  that  need  to  be 
corrected  as  soon  as  possible 

The  existing  capital  cost  pass-through  fails  to 
encourage  hospitals  to  evaluate  interest  rates  or 
alternative  financing  methods  in  planning  or 
investment  decisions  This  payment  mechanism 
has  led  some  hospitals  to  undertake  capital  ex- 
pansion projects  that  may  exceed  the  needs  of 
the  population  served,  thereby  resulting  in 
excess  capacity.  The  capital  cost  pass  through 
provides  incentives  for  hospitals  to  inappropri- 
ately substitute  capital  for  labor  or  other  oper- 
ating costs. 

The  Commission  believes  that  the  Medicare 
capital  payment  system  should  provide  hospital 
managers  with  flexibility  to  implement  the 
most  cost-effective  decisions  based  on  their 
institution's  unique  characteristics  While  cost 
pass-through  payment  limits  reduce  Medicare 
outlays,  this  method  still  fails  to  provide  hospi- 
Uls with  appropriate  incentives  to  change  their 
investment  behavior.  For  this  reason,  the  Com- 
mission recommends  that  an  all-inclusive  pay- 
ment rate,  combining  operating  and  capital  cost 


components  in  a  single  per-case  payment, 
should  be  implemented  beginning  in  Federal 
fiscal  year  1988. 

During  the  discussion  of  capital  payment 
methods,  the  Commission  considered  arguments 
against  recommending  the  all-inclusive  rate  ap- 
proach. It  was  pointed  out  that  this  method  of 
payment  would  represent  an  unprecedented  de- 
parture from  current  reimbursement  practices, 
which  link  payment  amounts  to  hospital  invest- 
ment cycles.  In  addition,  some  Commissioners 
were  concerned  that  a  fiat  payment  system 
would  be  insensitive  to  community  need  and 
therefore  potentially  wasteful.  De«pite  these 
concerns,  however,  the  Commission  decided  that 
the  advantages  of  an  all-inclusive  rate  outweigh 
the  disadvantages. 

Furthermore,  the  Commission  continues  to 
maintain  that  the  capital  payment  method 
adopted  should  distinguish  between  fixed  capital 
(buildings  and  fixed  equipment)  and  moveable 
capital  (moveable  equipment).  The  method 
should  recognize  differences  in  the  nature  of 
fixed  and  moveable  capital  expenditures  and 
the  incentives  infiuencing  hospital  decisions  for 
these  components. 

Finally,  the  Commission  is  concerned  about 
the  effects  of  recent  tax  reform  legislation  (Pub. 
L.  99-5141  on  hospitals  during  the  transition  to 
prospective  capital  payments.  This  legislation 
contains  a  provision  that  limits  the  number  of 
times  a  hospital  can  refund  an  existing  tax- 
exempt  bond  issue  Limitations  on  the  number 
of  refundings  may  impair  some  hospitals'  ability 
to  reduce  their  capital-related  costs  This  im- 
pairment may.  in  turn,  contribute  to  hospital 
financial  vulnerability  under  new  Medicare  cap- 
ital payment  policy.  The  Commission  will  moni- 
tor the  effects  of  this  legislation  as  it  considers 
alternative  financing  mechanisms  avalable  to 
reduce  vulnerability  for  certain  hospitals  during 
the  capital  payment  transition  period  (For 
more  information  on  tax  reform  changes,  see 
Technical  Appendix  A.) 

In  its  deliberations  leading  to  the  reaffirma- 
tion of  the  all-inclusive  rate,  the  Commission 
considered  grandfathering  capital  costs.  The 
proposal  was  advanced  by  members  of  the  hospi- 


37 

tal  industry  and  is  under  consideration  by  the 
Congress.    After    reviewing    the    proposal,    the 

Commission  concluded  that  its  phase-in  ap- 
proach is  a  more  equitable  and  appropriate  way 
to  bring  capital  payment  into  PPS. 

Based  on  analysis  conducted  by  ProPAC  staff, 
the  Commission  concluded  that  those  hospitals 
that  grandfathering  was  intended  to  protect 
(i.e.,  hospitals  with  recent  major  capital  expend- 
itures) are  reasonably  protected  under  a  capital 
payment  transition  plan  similar  to  that 
proposed  by  the  Commission.  Furthermore,  the 
magnitude  of  individual  hospital  gains  and 
losses  relative  to  actual  cash  needs  is  far 
greater  under  grandfathering  than  under  a 
more  traditional  capital  payment  approach  as 
recommended  by  ProPAC.  Finally,  the 
grandfathering  approach  poses  potential  serious 
financial  hardship  for  hospitals  that  need  to 
build  in  the  near  future,  yet  miss  the 
grandfathering  deadline.  Therefore,  the  Com- 
mission rejected  the  grandfathering  approach 
and  adopted  the  capital  payment  plan  outlined 
in  the  following  recommendations.  (For  a 
description  of  the  analysis,  see  Technical  Ap- 
pendix A.) 

Recommendation  8:  Level  of  Federal  Capital 
Payment 

Capital  payments  should  be  added  to  the 
Federal  portion  of  PPS  payments  for  hos- 
pital cost  reporting  years  beginning  in 
fiscal  year  19S8  at  a  spending  level  consist- 
ent with  that  established  by  the  Omnibus 
Budget  Reconciliation  Act  of  IS'^e. 

The  level  for  fiscal  years  1988  and  1989 
should  be  based  on  official  Medicare  inpa- 
tient capital  spending  projections  in  fiscal 
year  1987.  The  projections  should  include 
all  capital  components  as  presently  deter- 
mined on  a  reasonable  cost  basis. 

The  Omnibus  Budget  Reconciliation  Act  of 
1986  requires  the  Secretary  to  reduce  the 
amounts  for  capital-related  payments  to  PPS 
hospitals  (determined  on  a  reasonable  cost  basis) 
by  3  5  percent,  7  percent,  and  10  percent  for 
portions  of  cost-reporting  periods  occurring  in 
Federal  fiscal  years  1987  through  1989,  respec- 
tively. OBRA  1986  recognizes  that  the  Secretary 
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has  the  authority  to  incorporate  capital  pay- 
ments into  the  prospective  payment  system  or 
to  continue  paynnenU  on  a  reasonable  cost  basis 
However,  the  SecreUry  may  choof^e  to  incorpu 
rate  capital  into  PPS  by  regulations.  If  this 
occurs.  Medicare  aggregate  payment  amounts 
for  capital  under  the  new  system  must  be  the 
same  as  they  would  have  been  if  they  were 
determined  on  a  reasonable  cost  basis  subject  to 
the  above  reductions  Sole  Community  Hospitals 
are  exempt  from  the  reductions  specified  above. 
Furthermore,  if  the  Secretary  implements,  by 
regulation,  a  new  system  for  capital  payment. 
Sole  Community  Hospitals  would  be  exempt 
from  the  new  system  for  the  first  three  years. 

The  Commission  recognizes  that  the  Congre.<vs 
may  limit  capital  payments  in  the  future  In 
addition,  the  Secretary  may  constrain  the  in- 
crease in  capital  expenditures  after  Federal 
fiscal  year  1989.  when  the  reductions  required 
by  OBRA  1986  expire. 

The  Secretary  should  project  actual  inpatient 
c.ipital  spending  levels  under  cost-based  reim- 
bursement for  Federal  fiscal  years  1988  and 
19H9  based  on  the  best  data  available  in  Federal 
fiscal  year  1987  The  spending  reductions  re- 
quired under  OBRA  1986  should  be  taken  from 
these  projections  The  Commission  believes  that 
this  approach  would  prevent  hospitals  from 
being  penalized  if  they  respond  positively  to  the 
incentives  of  a  new  capital  payment  system 

Furthermore,  the  Commission  believes  that. 
in  establishing  the  payment  level  for  Federal 
fiscal  years  1988  and  1989,  the  Secretary  should 
not  apply  all  the  spending  reductions  required 
by  OBRA  1986  to  the  Federal  portion  of  the 
capital  payment  amount.  Such  reductions 
should  not  disproportionately  affect  one  capital 
component  more  than  another. 

As  hospital  capital  payments  become  more  de- 
pendent on  the  Federal  portion,  financial  prob- 
lems could  arise.  The  Commission  believes  that 
the  hospital-specific  and  Federal  payments,  and 
the  fixed  and  moveable  portions  of  these  pay- 
ments, should  be  reduced  equitably  This  would 
provide  appropriate  incentives  for  hospitals  to 
reduce  overall  capital  spending  levels,  while 
affording  them  an  opportunity  to  adjust  their 


behavior  The  Commission  is  concerned  that  the 
Secretary  may  apply  all  the  spending  reductions 
required  by  OBRA  19Hr,  to  the  Federal  portion 
of  the  capital  payment  amount  If  this  happens, 
the  Federal  portion  could  be  severely  con- 
strained in  the  later  years  of  the  transition. 
This  could  lead  to  a  Federal  payment  amount 
that  is  lower  than  may  otherwise  be  desirable. 

The  Commission  recognizes  that  in  attempt- 
ing to  be  in  accordance  with  OBRA  1986  while 
moving  toward  a  new  method  of  capital  pay- 
ment, desired  long-term  savings  may  not  be  at- 
tained immediately  It  is  more  important  that 
hospitals  be  afforded  a  smooth  transition  and  an 
opportunity  to  adjust  their  behavior  without 
major  financial  disruption. 

The  Commission  intends  to  closely  monitor 
the  appropriateness  of  the  level  of  Federal  cap- 
ital payments  during  Federal  fiscal  years  1988 
and  1989,  and  encourages  the  Secretary  to  do 
likewise.  Information  obtained  during  this 
period  will  help  determine  what  capital  pay- 
ment limits,  if  any.  should  be  imposed  after  Fed- 
eral fiscal  year  1989 

Recommendation  9.  Capital  Payment 

Transition 

The  transition  to  Federal  capital  payments 
undt-r  PPS  should  be({in  in  fiscal  year  1988 
in  the  foliowinu  manner. 

•  Payments  for  fixed  capital  should  be 
phased  in  over  a  ten  year  period  on  a 
8trai(?ht-line  basis. 

•  Payments  for  moveable  capital  should 
be  phased  in  over  a  three  >ear  perit>d 
on  a  straiKht  line  basis. 

•  Hospital  specific  fixed  and  moveable 
capital  payment  portions  should  be 
based  on  the  actual  capital  costs  in- 
curred during  each  year  of  the  transi- 
tion. 

The  Commission  reiterates  its  belief  that  hos- 
piUls  need  a  transition  period  to  help  them 
absorb  the  financial  impact  of  a  new  Medicare 
capital  payment  system  and  to  adjust  their 
spending  behavior  accordingly  Further,  the 
Commission  believes  that  during  this  transition 


period  hospital-specific  payments  should  be 
based  on  actual  capital  costs  This  will  assist 
hospitals  in  meeting  their  debt  obligations  and 
encourage  cost-effective  capiul  decision  making 
in  the  future. 

The  Commission  continues  to  believe  that  the 
transition  for  fixed  capital  should  be  relatively 
long.  The  capital  payment  system  should  allow 
for  the  long-term  nature  of  fixed  capital  expend- 
itures and  the  need  for  hospitals  to  meet 
financial  commitments  obligated  prior  to  the  be- 
ginning of  PPS.  ^ 

In  the  April  19x6  report  to  the  Secretary,  the 
Commission  recommended  a  seven-  to  ten-year 
transition  for  fixed  capital  Since  that  time,  the 
Commission  has  conducted  additional  analyses 
comparing  these  two  transition  options.  The 
Commission  concluded  that  a  ten-year 
transition  provided  more  financial  protection  to 
a  broader  group  of  hospitals  Additional  analysis 
indicated  that  a  ten-year  transition  provided 
adequate  protection  from  significant  financial 
hardship  (See  Technical  Appendix  A.)  Hence, 
the  Commission  has  revised  its  recommendation 
accordingly  to  include  a  ten-year  transition  for 
fixed  capital  During  the  transition,  the 
hospital-specific  payment  share  would  decline 
by  approximately  10  percent  a  year,  and  the 
Federal  payment  share  would  increase  by  ap- 
proximately 10  percent  a  year. 

After  considering  information  provided  by 
representatives  of  the  health  care  industry,  the 
Commission  also  reexamined  its  position  regard- 
ing a  transition  for  moveable  capital  expenses. 
The  Commission  concluded  that  a  transition  for 
moveable  capital  would  allow  hospitals  greater 
flexibility  and  reduced  financial  risk  while 
moving  to  prospective  payments  for  moveable 
capital. 

Consequently,  the  Commission  decided  to  in- 
corporate a  three-year  transition  for  moveable 
capital  into  its  capital  payment  recommenda- 
tion. The  hospital-specific  payment  share  would 
decline  by  approximately  33  percent  a  year,  and 
the  Federal  payment  share  would  increase  by 
approximately  33  percent  a  year. 
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The  Commission  reiterates  its  position  that 
movement  to  an  all-inclusive  payment  under 
PPS  IS  its  primary  objective  in  developing  a 
capital  payment  policy  The  transition  mecha- 
nism incorporated  in  such  policy  should  ensure 
that  most  hospitals  can  meet  their  long-term 
capital  commitments  while  providing  incentives 
to  make  cost-effective  capital  decisions  for  the 
future. 

Recommendation  10:  Institutional  Neutrality 

Until  the  start  of  the  transition  to  an  all- 
inclusive  PPS  payment  rate,  the  Secretary 
should  provide  supplemental  payments  to 
hospitals  for  capital  costs  incurred  at  other 
facilities.  These  costs  are  not  currently  re- 
imbursed by  Medicare. 

Capital  payment  policy  under  PPS  should 
allow  for  fair  payment  of  capital-related  ex- 
penses associated  with  providing  services  to 
Medicare  patients,  regardless  of  the  site  of  care. 
Inpatients  may  receive  services  at  a  facility 
other  than  the  hospital  that  receives  the  DRG 
payment  Currently.  Medicare  does  not  pay  the 
capital-related  costs  of  providing  these  services. 
Thus,  hospitals  have  an  incentive  to  provide  all 
services  in-house,  even  if  this  is  not  the  most 
efficient  use  of  resources. 

When  a  hospital  contracts  with  another 
facility  to  provide  patient  services,  the  hospital 
is  billed  by  the  other  facility  for  operating  and 
capital-related  costs.  However,  the  capital- 
related  costs  are  not  used  in  the  calculation  of 
the  hospitals  capital  pass-through  payment. 
iSee  Technical  Appendix  A.) 

Supplemental  payments  for  these  capital  costs 
should  be  made  until  the  start  of  a  transition  to 
an  all-inclusive  payment  rate.  Under  an  all-in- 
clusive rate,  hospitals  would  receive  a  pa\Tnent 
reflecting  the  total  costs  'ie,  both  operating 
and  capital  costs)  of  all  services  provided,  re- 
gardless of  the  delivery  site.  Hospital  managers 
would  have  an  incentive  to  select  the  most  cost- 
effective  method  and  site  of  treatment  for  Medi- 
care inpatients. 

The  Secretary  also  should  consider  the  extent 
to  which  this  problem  affects  hospitals  that  are 
exempt    from    PPS     The    payment    incentives 
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described  previously  also  apply  to  exempt 
hospiuls.  because  their  operating  costs  are  sub- 
ject to  the  rate  of  increase  limits. 

Recommendation   11;  Capital  Kxceptions 

Process 

The  Secretary  should  develop  an  excep 
tions  policy  to  assist  hospitals  that  are  vul 
nerable  to  financial  hardship  when  capital 
payment  is  included  under  PPS.  Hospital 
eliffibility  criteria  should  emphasize  the 
((oal  of  ensurinK  continued  access  of  Medi- 
care beneHciaries  to  hi(fh-quality  hospital 
services.  The  exceptions  policy  should  not 
be  used  to  protect  hospitals  simply  because 
they  are  in  financial  difficulty.  Therefore, 
a  limited  dollar  pool  should  be  made  avail- 
able with  strict  criteria  to  be  used  in  deter- 
mining which  hospitals  would  be  eligible 
for  a  capital  payment  adju.stment. 

The  Commission  believes  that,  while  its  pro- 
posed capital  payment  system  is  adequate  for 
the  vast  majority  of  hospitals,  some  hospitals 
may  experience  financial  hardship  as  a  result  of 
new  policy  During  the  past  year,  ProPAC  spon- 
sored the  development  of  a  capital  investment 
model  and  conducted  analysis  to  estimate  the 
magnitude  and  distribution  of  hospitals  that  are 
vulnerable  as  a  direct  result  of  new  capital  pay- 
ment policy. 

Analysis  results  indicate  that  few  hospitals 
appear  to  be  vulnerable  as  a  result  of  the  inclu- 
sion of  capiUl  into  PPS  (See  Technical  Appen- 
dix A  )  Furthermore,  capital  vulnerability 
appears  to  be  evenly  distributed  across  hospital 
classes  as  currently  defined  for  Medicare  pay- 
ment purposes  Analysis  results  also  indicate 
that  ProPAC's  capital  payment  plan  provides 
appropriate  incentives  for  hospitals  to  evaluate 
overall  financial  condition  and  capacity  utiliza- 
tion and  to  adjust  their  capital  spending  behav- 
ior accordingly. 

Nevertheless,  the  Commission  is  concerned 
that  quality  and  accessibility  of  care  for  Medi- 
care beneficiaries  may  be  jeopardized  by  the 
vulnerability  of  some  hospitals  to  financial 
hardship  when  capital  payment  is  included 
under  PPS    Therefore,  the  Commission  recom- 


mends that  an  exceptions  policy  be  adopted  to 
address  the  financial  needs  of  these  institutions. 

The  transition  to  an  all-inclusive  rate,  as  the 
Commission  has  recommended,  should  not  be 
contingent  on  the  development  of  an  exceptions 
policv  Most  capital-vulnerable  hospitab  would 
not  experience  financial  shortfalls  during  the 
early  years  of  the  transition  to  ProPAC's  capital 
pavment  system  The  Commission  believes  that, 
during  this  period,  capital  payments  are  suffi- 
cient to  meet  the  hospital's  cash  needs  Even  so, 
the  Secretary  should  develop  an  exceptions 
process  as  soon  as  possible  This  process  v*ill 
enable  hospitals  to  better  plan  future  capital 
investments  and  assist  those  that  will  become 
capital  vulnerable  in  later  years 

The  exceptions  policy  should  not  focus  on  a 
single  class  of  hospiuls  Instead,  its  should 
consider  hospital  financial  condition  and  benefi- 
ciary access  in  determining  eligibility  and  ap- 
propriate remedies  Furthermore,  the  exceptions 
process  should  be  budget  neutral,  deriving  funds 
from  aggregate  capital  payments  for  hospitals. 

The  Commission  will  continue  to  study  the 
issue  of  capital  vulnerability  in  an  effort  to 
assist  the  Secretary  in  developing  an  exceptions 
policy  Efforts  will  focus  on  better  understand- 
ing the  nature,  distribution,  and  factors  infiu- 
encing  capital  vulnerability  The  Commission 
also  plans  to  examine  financing  mechanisms 
that  may  assist  capital-vulnerable  hospitals 
during  periods  of  financial  difficulty. 

Adjustments  to  the  Pavment  Formula 

Recommendation  12:  Improving  the 
Definition  of  Hospital  Labor  Market   .\reas 

The  Secretary  should  adopt  improved  defi- 
nitions  of  hospital  labor  market  areas. 

•  For  urban  areas,  the  Secretary  should 
modify  the  current  Metropolitan  Statis- 
tical Areas  to  distinjfuish  between 
central  and  outlying  areas.  The  central 
area  should  be  defined  usinff  urbanized 
areas  as  desijtnated  by  the  Census 
Bureau. 


•  For  rural  areas,  the  Secretary  should 
distinguish  between  urbanized  rural 
counties  and  other  rural  counties 
within  each  state.  Urbanized  rural 
counties  should  be  defined  as  counties 
with  a  city  or  town  having  a  population 
of  25.000  or  greater. 

The  implementation  of  improved  defini- 
tions should  not  result  in  any  change  in 
aggregate  hospital  payments.  Furthermore, 
these  definitions  should  not  affect  the  as- 
signment of  hospitals  to  urban  or  rural 
areas  for  purposes  of  determining  stand- 
ardized amounts. 

In  its  April  1985  report,  the  Commission  rec- 
ommended that  the  Secretary  improve  the  defi- 
nition of  hospital  labor  market  areas  to  better 
account  for  wage  variation  within  urban  and 
rural  areas  This  recommendation  was  sup- 
ported by  evidence  of  substantial  wage  variation 
between  inner-city  and  suburban  hospitals  with- 
in several  large  Metropolitan  Statistical  Areas 
(MSAst  The  Commission  expressed  concern  that 
substantial  wage  variation  might  also  be  found 
within  rural  areas  During  1985.  the  Commis- 
sion initiated  a  major  study  to  determine  meth- 
ods for  improving  labor  market  area  definitions. 
In  its  April  1986  report.  ProPAC  reiterated  its 
previous  recommendation  and  called  for  the 
Secretary  to  adopt  improvements  no  later  than 
fiscal  year  1988. 

The  Commission  continues  to  believe  that  im- 
provements in  the  definition  of  labor  market 
areas  are  necessary  to  increase  the  equitv  of 
hospital  payments  Under  PPS,  hospital  pay- 
ments are  adjusted  using  the  area  wage  index  to 
reflect  area  differences  in  the  cost  of  labor  This 
index  is  defined  as  the  ratio  of  the  average  wage 
within  a  labor  market  area  to  the  national  aver- 
age wage  for  all  labor  market  areas. 

For  fiscal  year  1987,  there  are  365  labor 
market  areas  consisting  of  317  urban  areas  and 
48  rural  areas  Urban  labor  markets  are  desig- 
nated according  to  MSAs  as  defined  by  the  Ex- 
ecutive Office  of  Management  and  Budget. 
Rural  labor  markets  are  designated  as  all  re- 
maining counties  within  a  state  that  are  not 
included  within  an  MSA 
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ProPAC's  study  of  hospital  wages,  which  is 
described  in  Technical  Appendix  A,  confirms 
the  Commission's  belief  that  large  wage  vari- 
ations occur  within  the  current  labor  market 
areas.  Moreover,  evidence  from  this  study 
indicates  that  improved  definitions  are  neces- 
sary for  both  urban  and  rural  labor  market 
areas.  The  Commission  believes  that  the  most 
practical  method  for  improving  these  definitions 
is  to  identify  additional  labor  markets  within 
the  current  area  definitions.  This  method  would 
not  change  the  current  boundaries  between 
urban  and  rural  areas. 

The  Commission  believes  that  the  greatest  im- 
provement in  urban  areas  can  be  achieved  by 
dividing  MSAs  into  urbanized  and  nonurbanized 
areas.  Hospiuls  within  urbanized  areas,  on 
average,  have  wages  almost  16  percent  higher 
than  hospiuls  in  nonurbanized  areas.  Urban- 
ized areas  within  an  MSA  are  defined  by  the 
Census  Bureau  based  on  census  tracts  that  con- 
tain a  population  density  of  1,000  per  square 
mile  or  greater.  Urbanized  area  designations 
are  updated  after  each  census.  About  84  percent 
of  all  urban  hospiUls  are  located  in  urbanized 
areas. 

For  rural  areas,  the  Commission  believes  that 
the  greatest  improvement  can  be  achieved  by 
dividing  rural  counties  within  each  sUte  into 
urbanized  and  other  counties.  The  average  hos- 
piUl  wage  within  urbanized  rural  counties  is 
about  8  5  percent  higher  than  the  average  wage 
within  nonurbanized  counties.  About  8  p)ercent 
of  all  rural  hospiuls  are  located  in  urbanized 
rural  counties. 

The  Commission's  recommendation,  if  imple- 
mented, would  raise  the  number  of  labor 
market  areas  from  365  to  563.  The  Commission 
believes  that  the  administrative  cost  associated 
with  this  change  is  far  outweighed  by  the  associ- 
ated increase  in  the  equity  of  hospiUl  pay- 
ments. 

The  Commission  recognizes  that  the  SecreUry 
does  not  have  the  authority  to  reassign  counties 
to  MSAs  or  to  alter  MSA  designations.  This 
recommendation,  however,  does  not  require  the 
SecreUry  to  change  any  of  the  current  urban/ 
rural  boundaries.  Furthermore,  the  Commission 
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believes  that  the  Secretary  has  the  authority, 
under  Section  1886<dK3xE)  of  the  Social  Security 
Act.  to  implement  the  improvements  proposed 
in  this  recommendation. 

Recommendation   13:  Improving;  the  Area 
Waife  Index 

The  Secretar>  should  update  the  hospital 
wajce  data  neressar)  for  calculating  the 
area  wage  index  on  a  regular  basis.  This 
updated  information  should  include  data 
on  the  wages  and  hours  of  employment  for 
hospital  occupational  categories. 

Because  of  the  importance  of  the  area  wage 
adjustment,  the  Commission  believes  that  the 
HCFA  survey  of  hospital  wages  should  be  up- 
dated on  a  regular  basis  to  reflect  changes  in 
the  relative  cost  of  hospital  labor  in  different 
labor  market  areas. 

During  the  first  two  years  of  the  prospective 
payment  system,  the  wage  index  was  based  on  a 
national  survey  of  hospital  wages  and  employ- 
ment maintained  by  the  Bureau  of  Labor  Statis- 
tics (BLSi.  The  BLS  survey  contained  several 
important  technical  limitations,  however,  that 
affected  the  accuracy  of  the  area  wage  index. 
One  important  limitation  was  that  the  survey 
did  not  distinguish  between  part-time  and  full- 
time  employees  As  a  result,  the  BLS  wage 
index  underestimated  the  cost  of  labor  in  areas 
that  employ  an  above-average  share  of  part-time 
workers.  ' 

To  address  this  limitation.  HCFA  conducted 
its  own  survey  of  wages  in  hospitals  subject  to 
the  prospective  payment  system.  This  survey 
measures  the  total  hours  of  employment  in  each 
hospital  rather  than  the  total  number  of  em- 
ployees. This  change  permits  a  more  accurate 
measurement  of  the  impact  of  part-time  employ- 
ees on  average  area  wages  Beginning  May  1, 
1986.  the  Secretary  implemented  a  revised  weige 
index  ba5ed  on  the  HCFA  wage  survey  In  fiscal 
year  1987.  the  wage  index  is  also  based  on  this 
survey,  with  minor  changes  to  reflect  the  reas- 
signment of  several  rural  counties  to  urban 
areas. 

The  HCFA  wage  survey,  however,  is  based  on 
data  from   hospital   fiscal  years  that  ended  in 


calendar  year  1982  This  was  prior  to  the  imple 
mentation  of  the  prospective  payment  system, 
which  ha.«  had  a  dramatic  impact  on  hospitals 
and  their  sLafTing  patterns  The  Commis^sion  be 
lieves,  therefore,  that  the  HCFA  survey  should 
be  updated  on  a  regular  basis  to  reflect  changes 
in  the  relative  costlmess  of  hospital  labor. 

.Another  important  limitation  of  the  HCFA 
survey-based  wage  index  is  that  it  does  not  ac- 
count for  variations  in  hospital  occupational 
mix  \'ariations  in  occupational  mix  may  be  re- 
lated to  factors  such  as  hospital  case  mix  and 
teachinR  activity  that  are  already  accounted  for 
jn  hospital  payments  Hospitals  in  areas  that 
employ  an  above-average  mix  of  occupational 
skills,  therefore,  may  be  overcompensated  for 
their  higher  labor  costs 

Findings  from  the  ProPAC-sponsored  study  of 
hospital  wages  suggests  that  occupational  mix 
does  have  an  impact  on  hospital  wages  The 
magnitude  of  this  impact,  however,  is  difficult 
to  determine  because  the  available  data  for 
measuring  hours  of  employment  and  wages 
among  different  occupational  categories  are 
very  limited.  The  Commission  believes,  there- 
fore, that  these  data  should  be  collected  as  part 
of  a  regular  update  of  the  hospital  wage  sur\'ey. 
The  data  could  then  be  analyzed  to  determine 
whether  an  adjustment  to  the  area  wage  index 
is  warranted  to  account  for  the  impact  of  occu- 
pational mix. 

Recommendation   14:  Extension  of  Volume 
Protection  to  All  Isolated,  Rural  Hospitals 

The  Secretary  should  seek  legislation  to 
expand  the  eligibility  for  a  PPS  volume 
adjustment  to  all  isolated,  rural  hospitals 
that  meet  the  criteria  for  Sole  Community 
Hospital  status.  Eligibility  should  not  be 
limited  to  those  that  have  obtained  such 
status  in  order  to  maintain  75  percent  hos- 
pital-specific payments. 

Current  legislation  grants  the  Secretary  the 
authority  to  adjust  payments  to  Sole  Commu- 
nity Hospitals  that  incur  volume  declines  of  5 
percent  or  more  due  to  circumstances  beyond 
the  hospital's  control  This  authority  expires  on 
October  1,  1988. 


The  SCH  adjustment  was  established  at  the 
time  routine  per-diem  cost  limits  were  imposed 
under  Section  223  of  the  1972  Social  Security 
Amendments  and  thus  predates  PPS.  The  provi- 
sion was  adopted  to  protect  beneficiaries  from 
additional  charges  that  the  hospital  could 
legally  bill  under  the  legislation.  It  was  also 
intended  to  help  ensure  that  such  patients 
would  not  be  turned  away  from  facilities  be- 
cause of  insufficient  Medicare  payments.  If  no 
reasonable  alternative  existed  for  hospital  care, 
it  was  argued  that  the  burden  of  the  additional 
charges  or  denial  of  care  would  fall  heavily  on 
the  elderly. 

The  concern  for  beneficiary  access  also 
underlies  the  continuation  of  the  SCH  exception 
under  PPS.  In  this  case,  the  concern  relates  to 
the  impact  of  hospital  insolvency  on  Medicare 
beneficiary  access  to  care.  Hospitals  that 
become  insolvent  cannot  continue  to  provide 
care  to  anyone.  In  isolated  areas  with  single 
hospital  providers,  hospital  closure  would  likely 
force  area  residents  to  travel  long  distances  to 
receive  care  While  this  might  not  be  unduly 
burdensome  for  the  general  population,  it  could 
create  a  significant  barrier  to  care  for  Medicare 
beneficiaries. 

HCFA  has  specified  that  to  qualify  as  a  Sole 
Community  Hospital  under  PPS,  a  hospital 
must  meet  one  of  the  following  conditions: 

•  It  must  be  located  more  than  50  miles 
from  a  similar  hospital. 

•  It  must  be  located  between  25  and  50 
miles  from  a  similar  hospital  and  meet 
one  of  the  following  criteria: 

—  The  hospital  must  be  the  exclusive 
provider  to  at  least  75  percent  of  the 
service  population,  or  to  at  least  75 
percent  of  the  Medicare  beneficiaries 
in  Its  area,  or 

—  The  hospital  must  have  fewer  than  50 
beds;  further,  the  Peer  Review  Orga- 
nization or  intermediary  must  certify 
that  the  hospital  failed  to  meet  the 
exclusive  provider  criteria  because 
specialty    services    were    unavailable. 
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forcing  beneficiaries  to  seek  care  out- 
side the  area,  or 

—  The  hospital  must  be  isolated  from 
similar  hospitals  for  at  least  one 
month  a  year  due  to  local  topography 
or  prolonged  periods  of  severe 
weather. 

•  It  must  be  located  between  15  and  25 
miles  from  a  similar  hospital  and  be  iso- 
lated for  at  least  one  month  a  year  due 
to  local  topography  or  severe  weather 
conditions. 

Currently,  363  hospitals  are  designated  SCHs 
There  are  a  few  urban  SCHs,  the  majority  are 
small,  rural  facilities.  All  rural  hospitals  that 
qualify  for  SCH  status  do  not,  however,  apply 
for  It.  The  precise  number  of  hospitals  that 
would  otherwise  qualify  for  SCH  status  is  un- 
known For  these  hospitals,  the  financial  advan- 
tages of  the  national  PPS  rate  may  outweigh 
the  financial  protections  aiTorded  by  SCH 
status. 

The  SCH  provision  attempts  to  protect  iso- 
lated hospitals  from  insolvency  in  three  ways. 

First,  payment  is  based  on  a  combination  of  75 
percent  hospital-specific  and  25  percent  Federal 
rates  Second,  there  is  a  three-year  exemption  of 
Sole  Community  Hospitals  from  capital  pay- 
ment cuts  and  from  capital  prospective  payment 
if  such  hospitals  were  so  classified  before  Octo- 
ber 1,  1990.  Third,  payment  is  adjusted  for  a 
decline  in  discharges  of  more  than  5  percent 
over  the  preceding  cost  period,  if  the  decline  is 
due  to  factors  beyond  the  hospital's  control. 

The  volume  adjustment  is  recalculated  annu- 
ally. A  hospital  must  experience  a  volume  de- 
cline each  year  of  greater  than  5  percent.  The 
adjustment  is  calculated  based  on  a  careful  eval- 
uation of  the  fixed  and  semifixed  costs  incurred 
during  the  period  in  which  the  volume  decline 
occurred  Based  on  this  evaluation,  an  adjust- 
ment is  made  for  the  fixed  and  semifixed  costs 
not  covered  under  cost-based  reimbursement  for 
capital  costs.  , 

To  qualify  for  a  volume  adjustment,  a  hospital 
must  accept  continuation  of  payment  that  is 
based  on  75  percent  of  its  own  historical  (gener- 
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ally  1982)  costs.  This  provision  was  designed  to 
protect  hospitals  whose  cost  per  case  was  higher 
than  the  national  rural  average  In  effect,  this 
provision  constituted  a  potential  subsidy  to  hos- 
pitals that  met  the  criteria  for  SCH  status. 

Recent  HCFA  studies  show,  however,  that 
per-case  costs  among  a  significant  number  of 
SCHs  are  below  the  national  average  ProPAC 
analyses  also  indicate  that  per-case  costs  for  a 
significant  proportion  of  small  rural  hospitals 
(those  with  fewer  than  50  beds)  are  lower  than 
the  national  average  Consequently,  some  hospi- 
tals experiencing  large  declines  in  volume  face  a 
dilemma  They  must  choose  between  higher  na- 
tional payment  to  help  defray  revenue  loss 
caused  by  declining  volume,  or  lower  payment  — 
but  potentially  greater  protection  from  this  phe- 
nomenon— afforded  by  SCH  status 

If  the  goal  of  the  volume  protection  provision 
is  to  protect  isolated  hospitals  from  financial 
risk  due  to  volume  declines  outside  their 
control,  the  Commission  believes  it  should  be 
extended  to  all  hospitals  that  might  be  so  classi- 
fied under  the  SCH  criteria.  Under  these 
circumstances,  an  isolated  hospital  that  has 
demonstrated  financial  vulnerability  due  to 
volume  declines  beyond  its  control  would  be  eli- 
gible for  a  volume  adjustment  but  still  could 
receive  the  national  rate. 

This  recommendation  could  be  regarded  as  a 
way  to  subsidize  isolated  hospitals  But  the 
original  SCH  provision  has  already  provided 
subsidies  to  a  subgroup  of  isolated  hospitals  to 
maintain  stand-by  capacity  in  areas  with  less 
than  average  demand  for  hospital  services  In 
effect,  the  Commission's  recommendation  would 
expand  protection  to  a  greater  proportion  of 
Medicare  beneficiaries  whose  access  to  health 
care  is  provided  by  isolated  hospitals  For  more 
information  on  this  recommendation,  see  Tech- 
nical Appendix  A. 

Recommendation  15:  Claririration  of  Sole 
Community  Hospital  Volume  Exception 
Criteria 

Before  fiscal  year  19.HS  begins,  the  Secre- 
tary should  issue  instructionH  for  imple- 
menting the  Sole  Community  Hospital 
volume    adjustment    that    clarifv     the    in- 


\ 


terpreUtion  of  the  criteria  used  to  grant 
such  an  adjustment.  The  application  proc- 
ess for  a  volume  adjustment  should  l>e  sim- 
plified. 


Currently,  hospitals  that  meet  the  criteria  for 
Sole  Community  Hospital  status  and  experience 
more  than  a  5  percent  decrease  in  their  total 
discharges  for  inpatients  in  the  preceding  cost 
reporting  period  are  eligible  for  a  volume  pay- 
ment  adjustment    The  Health  Care  Financing 
Administration  has  issued  regulations  outlining 
the  criteria  and   procedures  to  be  followed   in 
granting  this  adjustment  i42  CFR  Part  412.92; 
50  Fed    Reg    pp    491-492,  March  29.  1985)    To 
qualify,  a  SCH  must    'li  submit  documentation 
to  the   intermediary  demonstrating   the  size  of 
the  decrease,  (2)  show  the  impact  on  per-case 
costs,  and  (3i  show  that  the  decrease  is  due  to 
extraordinary  circumstances  beyond   the   hospi- 
tal's   control,    including    (but    not    limited    to) 
strikes,   fires,   fioods,   earthquakes,    inability   to 
recruit   essential   physician   staff,   or   unusually 
prolonged  severe  weather  conditions 

HCFA  determines  on  a  case-by-case  basis 
whether  an  adjustment  will  be  granted  and  the 
amount  of  that  adjustment  This  adjustment  is 
based  on:  (1)  a  determination  of  whether  the 
above  qualifications  have  been  met,  and  (2i  an 
assessment  of  the  reasonable  cost  of  maintain- 
ing necessary  hospital  staff  and  ser\-ices  and  the 
hospiUls  fixed  and  semifixed  costs  not  reim- 
bursed on  a  reasonable  cost  basis. 

According  to  recent  HCFA  data,  only  11  of 
the  approximately  363  SCHs  have  applied  for  a 
volume  adjustment  since  the  beginning  of  PPS. 
Of  these  hospitals,  seven  have  been  denied  a 
volume  adjustment:  four  because  the  hospital 
continued  to  experience  profits  despite  the  de- 
cline, and  three  because  extraordinary  circum- 
stances had  not  been  demonstrated  In  two  of 
the  latter  three  cases,  the  hospitals  claimed  that 
local  economic  problems  had  caused  precipitous 
volume  declines  HCFA  has  viewed  such  circum- 
stances as  insufficient,  in  and  of  themselves,  to 
justify  a  volume  adjustment. 

Given  the  large  average  volume  declines  ob- 
served in  small  rural  hospitals  since  1984.  the 
lack  of  applications  for  a  volume  adjustment  is 


surprising  In  oart,  the  small  number  of  applica- 
tions may  refiect  uncertainty  by  both  providers 
and  intermediaries  about  what  constitutes  "ex- 
traordinary circumstances"  For  example,  what 
evidence  is  required  to  demonstrate  the  inabil- 
ity to  recruit  essential  physician  staff  Under 
what  circumstances  could  a  hospital  demon- 
strate that  local  economic  circumstances  have 
significantly  reduced  the  demand  for  hospital 
services''  Generally,  clarification  of  regulations 
is  provided  in  implementation  instructions  to 
the  intermediaries  These  instructions  have  not 
yet  been  issued 

Implementing  instructions  that  clarify 
volume  adjustment  qualifying  criteria  would 
provide  a  basis  for  both  hospitals  and 
intermediaries  to  determine  the  reasonableness 
of  the  currently  applied  criteria.  Furthermore, 
such  instructions  might  facilitate  implementa- 
tion of  a  simplified  adjustment  process.  Instruc- 
tions could  be  developed  that  would  permit 
granting  an  automatic  adjustment  if  certain  cri- 
teria were  met.  This  process  would  allow  the 
hospitals  to  determine  whether  developing  the 
necessary  information  to  apply  for  an  adjust- 
ment would  be  worth  the  effort.  It  would  also 
provide  intermediaries  with  uniform  guidelines 
on  which  to  base  their  advice  to  hospitals.  For 
more  information  on  this  recommendation,  see 
Technical  Appendix  A. 

Recommendation  16:  Evaluation  of  Current 
PPS  Payment  Policies  for  Rural  Hospitals 

The  Secretary  should  complete  the  studies 
mandated  by  Congress  in  the  original  PPS 
and  deficit  reduction  legislation  and  make 
them  publicly  available  as  soon  as  possible. 

•  The  study  on  the  feasibility  and  impact 
of  eliminating  or  phasing  out  separate 
urban  and  rural  DRG  prospective  pay- 
ment rates  should  reflect  analyses 
based  on  first-year  PPS  Medicare  Cost 
Reports  and.  if  pos-iible.  preliminary 
findings  from  the  second  year  of  PPS. 

•  The  study  of  Sole  Community  Hospitals 
should  be  supplemented  by  an  evalua- 
tion of  the  appropriateness  of  current 
Medicare  payment  policies  for  all  small, 
isolated  rural  hospitals. 


45 

The  Commission  also  intends  to  examine 
these  issues  and  will  share  its  findings  with 
the  Congress  and  the  Secretary  as  they  are 
developed. 

In  the  Social  Security  Act  amendments  of 
1983  and  the  Deficit  Reduction  Act  of  1985,  Con- 
gress required  the  Secretary  to  study  and  report 
on  a  number  of  issues  related  to  rural  hospitals. 
None  of  the  reports  have  been  submitted  to 
Congress  Preliminary  analyses  of  recent  data 
suggest  that  there  continue  to  be  potential  in- 
equities in  the  treatment  of  rural  hospitals 
under  PPS  Medicare  payment  policies  need  to 
be  thoroughly  evaluated  to  ensure  that  they  do 
not  inadvertently  place  rural  hospitals  at  a  dis- 
advantage and  jeopardize  access  to  hospital  care 
for  Medicare  beneficiaries.  In  particular,  the 
Commission  believes  that  the  different  levels  of 
urban  and  rural  DRG  payments  and  the  Sole 
Community  Hospital  provisions  warrant  a  thor- 
ough evaluation.  Specific  issues  to  be  evaluated 
are  outlined  below. 

.Maintenance  of  Separate  I'rban  and  Rural 
DRG  Payments— The  current  PPS  payment 
policy  to  calculate  separate  urban  and  rural 
standardized  amounts  reflects  the  historically 
lower  average  costs  of  rural  hospitals  found  in 
1981.  These  cost  differences  remained  even  after 
adjusting  for  area  wage  difTerences,  teaching  ac- 
tivity, and  DRG  case  mix. 

The  cost  differences  were  partly  attributed  to 
the  wider  range  of  services  ofTered  by  urban 
hospitals,  and  to  differences  in  the  severity  of 
illness  the  DRG  case-mix  index  did  not  reflect. 
Despite  these  explanations,  however,  the  cause 
of  these  differences  has  never  been  fully  deter- 
mined. 

Whatever  the  cause  of  the  cost  difTerences, 
the  establishment  of  separate  standardized 
amounts  has  resulted  in  lower  payments  to 
rural  hospitals  Because  of  recent  legislation, 
which  created  separate  outlier  pools  and  dis- 
charge weighting,  the  differential  in  the  stand- 
ardized amounts  will  be  reduced  from  approxi- 
mately 25  percent  to  approximately  17  percent. 

Recent  analyses  by  ProPAC,  HCFA,  and  the 
Congressional  Budget  Office  (CBO)  indicate  that, 
between   1981  and  the  first  year  of  PPS,  costs 
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per  case  rose  more  rapidly  in  rural  compared  to 
urban  hospitals,  especially  after  adjusting  for 
changes  in  case  mix.  If  the  standardized 
amounts  were  computed  using  the  first  year 
PPS  cost  data,  ProPAC  estimates  the  differen- 
tial in  the  urban  and  rural  standardized 
amounts  would  be  reduced  to  13  percent.  . 

Narrowing  of  the  payment  differential  be- 
tween urban  and  rural  hospitals  has  resulted  as 
a  by-product  of  changes  in  PPS  payment  policies 
in  different  areas  Under  the  Commissions 
proposed  update  factor  recommendation,  the  dif- 
ferential between  the  urban  and  rural  standard- 
ized amounts  would  be  reduced  after  three 
years  to  14  percent  The  Commission  believes  it 
IS  time  to  evaluate  the  wisdom  of  continuing 
separate  urban  and  rural  payments  and  the  ap- 
propriateness of  further  reducing  the  differ- 
ences in  payment  rates. 

Sole  Community  Hospitals  and  Small,  Iso- 
lated Kural  H<.>pitals— The  Medicare  program, 
as  a  result  of  the  recent  OBRA  1986  legislation, 
has  made  a  variety  of  adjustments  in  PPS  to 
accommodate  the  problems  of  rural  hospitals, 
including  special  payment  provisions  for  SCHs 
The  extent  to  which  these  provisions  provide 
adequate  financial  protection  against  financial 
risk  beyond  the  control  of  small,  isolated  rural 
hospitals  is  unclear,  however. 

The  Commission  is  not  suggesting  that  Medi- 
care policies  guarantee  the  solvency  of  all  rural 
hospitals  or  even  all  small  rural  hospitals 
Rather  its  concern  is  to  ensure  that  Medicare 
policies  do  not  jeopardize  access  to  quality  hospi- 
tal services  for  Medicare  beneficiaries  living  in 
isolated  rural  areas. 

In  its  April  1986  report,  the  Commission 
expressed  concern  that  volume  and  case-mix 
fluctuations  in  small,  rural  hospitals  might  seri- 
ously jeopardize  their  financial  viability  and, 
consequently,  access  to  hospital  services  for 
Medicare  beneficiaries  living  in  these  areas  The 
Commission  noted  that  minor  fluctuations  in 
volume  and  case  mix  are  less  critical  for  larger 
hospitals  since  they  can  average  the  fiuctua- 
tions  from  year  to  year  and  over  many  cases. 
Small  rural  hospitals  cannot  take  advantage  of 
this  "law  of  large  numbers." 


The  Commission  continues  to  be  concerned 
that  small,  isolated  rural  hospitals  are  at  ma^r 
financial  r.sk  due  to  volume  declines  Much  of 
the  volume  decline  can  be  traced  to  general  eco- 
nomic declines  in  rural  areas  and  to  general 
reductions  in  the  demand  for  inpatient  care  af- 
fecting all  urban  and  rural  hospitals  While 
volume  declines  have  occurred  across  all  classes 
of  hospitals,  they  have  been  greatest  for  small 
rural  hospitals. 

According  to  American   Hospital   Association 
(AHA I  data,  rural  hospitals  with  fewer  than  25 
beds  and  those  with  2.')  to  50  beds  experienced 
decreases  in  average  daily  census  of  2i<  percent 
and  14  percent    respectively,  between  IHHt  and 
1984.  This  compared  with  a  fi  percent  reduction 
for  all  US    hospitals    In    19^4,   rural   hospitals 
with  fewer  than  25  beds  had  an  average  daily 
census  of  7  patients,  whereas  ho>p)tals  with  25 
to  49  beds  averag'^d   1^  patients  per  day    AHA 
Annual  Survey  data  for  all  small  hospitals  (80 
percent  of  which  are  estimated  to  be  rural >  indi- 
cate a  further  decline  in  volume  between   1984 
and    1985    During   this   period,   admissions   per 
hospital  declined  7  6  percent  for  community  hos- 
pitals with  fewer  than  50  beds  compared  with  a 
4  percent  decline  for  all  US  community  hospi- 
tals. 

These  volume  declines  have  a  potentially  dev- 
astating effect  on  small  rural  hospitals  because 
they  tend  to  operate  closer  to  the  margin  This 
effect  becomes  even  more  significant  in  isolated 
areas  with  only  a  single  hospital,  where  oppor- 
tunities for  gaining  financial  sUbihty  through 
consolidation  are  precluded. 

Data  on  the  financial  status  of  small,  isolated 
rural  hospitals  are  unavailable  Nevertheless, 
available  data  on  hospitals  with  fewer  than  50 
beds  provide  insight  into  the  vulnerability  of 
these  hospitals.  According  to  recent  data  from 
the  AHA  Panel  Survey,  average  net  patient  rev- 
enue margins  for  hospitals  with  fevser  than  50 
beds  were  negative  in  the  first  s:x  months  of 
1986  (-110  percent  for  hospitals  with  fewer  than 
25  beds  and  -18  percent  for  hospitals  with  25  to 
49  beds). 

While  not  strictly  comparable  to  the  analyses 
described    above,    recent    ProPAC    analyses    of 
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first-year  PPS  Medicare  Cost  Report  data  indi- 
cate that  rural  hospitals  with  fewer  than  50 
beds  have  the  lowest  Medicare  PPS  median 
margins  of  any  cleiss  of  hospital  (7.0  percent 
compared  with  116  percent  for  all  hospitals) 
Rural  hospitals  with  fewer  than  50  beds  were 
the  only  group  of  hospitals  to  have  negative 
median  patient  margins  (-37  percent)  from  all 
payers  during  the  first  year  of  PPS  Moreover, 
rural  hospitals  with  fewer  than  50  beds  com- 
prised over  41  percent  of  all  hospitals  whose 
PPS  deficits  exceed  5  percent 

Recent  simulation  analyses  by  the  Congres- 
sional Budget  Office  indicate  that  the  financial 
vulnerability  of  a  substantial  portion  of  small 
rural  hospitals  will  continue  under  a  fully  im- 
plemented PF*S.  According  to  these  analyses,  30 
percent  of  rural  hospitals  with  fewer  than  50 
beds  are  estimated  to  incur  a  per-c£ise  PPS  defi- 
cit in  1987. 

These  data  suggest  that  small  rural  hospitals 
may  continue  to  experience  substantial  finan- 
cial difficulties  under  PPS  To  ensure  appropri- 
ate evaluation  of  the  effect  of  PPS  on  Medicare 
beneficiaries'  access  to  care,  it  will  be  important 
to  monitor  the  PPS  effect  on  all  isolated  rural 
hospitals,  not  just  those  electing  to  be  SCHs. 
Currently,  there  is  no  well  accepted  definition  of 
a  small,  isolated  rural  hospital  Nor  are  there 
data  to  identify  the  universe  of  isolated  rural 
hospitals.  While  information  on  SCHs  is  avail- 
able, these  hospitals  represent  only  the  subset 
of  isolated  hospitals  that  have  elected  SCH 
status.  The  Secretary  should  develop  informa- 
tion on  hospitals  that  would  otherwise  meet  the 
qualifications  of  a  SCH  but  which,  for  various 
p  reasons,  including  financial,  have  chosen  not  to 
seek  SCH  status. 

This  discussion  highlights  two  major  areas  of 
concern  the  Commission  has  addressed  during 
the  past  year  While  the  congressionally  man- 
dated studies  may  not  cover  the  complete  range 
of  issues  outlined  by  the  Commission,  they  are 
likely  to  provide  valuable  baseline  information 
on  which  to  build  a  more  thorough  evaluation. 
The  Commission,  therefore,  urges  the  Secretary 
to  complete  and  publish  the  findings  from  these 
studies  as  soon  as  possible.  The  Commission  will 
also  continue  to  analyze  these  issues  and  would 
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welcome  the  opportunity  to  work  cooperatively 
with  the  Secretary  in  these  efTorts  The  Com- 
mission would  be  particularly  interested  in  de- 
veloping an  ongoing  data  base  to  evaluate  the 
effect  of  PPS  on  small,  isolated  rural  facilities. 
For  more  background  on  rural  hospital  issues, 
see  Technical  Appendix  A. 

Recommendation  17;  Improvements  in 
Outlier  Payment  Policy 

The  Secretary  should  continue  to  review 
outlier  payment  policy  and  implement  re- 
finements to  reflect  more  accurately  the 
resources  hospitals  use  to  treat  outlier 
cases.  The  Commission  is  concerned  that 
outlier  payments  may  not  adequately  pro- 
tect hospitals  from  the  risk  of  extremely 
costly  cases.  Identifying  risk  at  both  the 
case  level  and  the  hospital  level  should  be 
incorporated  into  any  consideration  of 
policy  change.  The  Commission  encourages 
current  research  that  examines  outlier  dis- 
charges at  the  hospital.  DRG,  and  case 
level.  The  Commission  intends  to  continue 
its  own  examination  of  outliers  and  will 
share  the  results  with  the  Secretary  and 
Congress. 

Outlier  payments  are  additional  compensation 
for  Medicare  cases  that  have  atypically  long 
lengths  of  stay  or  unusually  high  costs,  as  deter- 
mined by  specific  threshold  criteria  The  addi- 
tional payments  help  to  defray  some  of  the 
losses  incurred  by  hospitals  due  to  random  oc- 
currence of  outlier  cases  The  Commission  is 
concerned  that  the  regulatory  criteria  for  deter- 
mining payment  may  not  result  in  equitable 
payment,  given  hospital  use  of  resources. 

Outlier  policy  was  also  created  to  account  for 
inherent  limitations  in  case-mix  measurement. 
W^hen  comparing  the  level  of  case-mix  index 
(CM!)  with  the  proportion  of  outlier  payments 
by  hospital  group,  hospitals  with  high  CMls  ex- 
perienced the  largest  percent  of  outlier  pay- 
ments. Although  this  pattern  is  anticipated,  it 
remains  unclear  whether  the  payments  are  ade- 
quate. 

Hospitals  with  a  larger  proportion  of  outlier 
cases  may  be  seeing  the  sickest  patients.  There- 
fore,  these   hospitals   may   be   unfairly   treated 
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even  if  they  receive  a  greater  share  of  outlier 
payments  On  the  other  hand,  the  law  of  large 
numbers  might  not  protect  hospitals  with  small 
numbers  of  discharges,  so  that  small  hospitals 
may  be  hurt  financially  by  only  a  few  outlier 
cases.  Most  importantly,  the  Commission  is  con- 
cerned that  beneficiaries  who  are  likely  to 
become  outliers  may  suffer  problems  of  access 
or  quality  if  outlier  payment  policy  issues  are 
not  addressed. 

Outlier  analyses  completed  by  ProPAC  sug- 
gest an  uneven  distribution  of  outlier  payments 
and  discharges  by  hospital  group  and  by  DRG. 
Results  of  hospital-level  analyses  indicate  that 
outlier  payments  average  4.2  percent  of  total 
payments  across  hospitals,  but  vary  from  1.1 
percent  to  9.5  percent  across  hospital  groups. 
When  comparing  outlier  and  inlier  cases,  the 
concentration  of  cases  on  a  DRG-Ievel  is  differ- 
ent. For  example,  the  set  of  DRGs  accounting 
for  50  percent  of  outliers  does  not  overlap  exten- 
sively with  the  sft  of  DRGs  i^ccounting  for  50 
percent  of  the  inliers. 

Analysis  also  included  an  examination  of 
"dual  outliers."  those  cases  that  meet  both 
length  of  stay  and  cost  outlier  criteria  The  data 
suggest  that  dual  outliers  have  considerably 
higher  total  charges  and  longer  lengths  of  stay 
than  other  outlier  types.  While  dual  outliers 
represent  approximately  25  percent  of  all 
outlier  cases,  they  account  for  nearly  half  of 
total  outlier  charges.  A  summary  of  ProPAC's 
outlier  analysis  appears  in  Technical  Appendix 
B 

Because  of  the  distributional  differences  sug- 
gesting that  outliers  are  not  randomly  distrib- 
uted across  hospitals,  the  Commission  believes 
that  further  research  is  needed  to  determine  the 
appropriateness  of  current  outlier  policy  The 
Commission  is  aware  of  the  HCFA  and  Congres- 
sional Research  Service  research  efforts  and 
supports  their  work.  ProPAC  outlier  analysis  is 
also  continuing. 


es 


Beneficiary  Concerns 

Recommendation   H:  Inpatient  Hospital  Cost- 
Sharing  Requirements 

The  proportion  of  inpatient  hospital  pay- 
ments borne  b>  Medicare  beneficiaries 
should  be  returned  to  its  pre-F*F'S  level 
ThiN  proportion  has  inappropriately 
increased  as  a  result  of  significant  declines 
in  length  of  stay  experienced  since  the 
beginning  of  F'PS.  Furthermore,  the  struc- 
ture of  inpatient  hospital  cost  sharing  re- 
quirements should  be  consistent  with  PPS 
incentives.  In  particular,  current  coin^ur 
ance  and  spi'U  of  illness  requirements  need 
to  be  reexamined. 

Cost  sharing  borne  by  Medicare  beneficiaries 
has  inadvertently  increased  as  a  result  of  PPS. 
The  inpatient  hospital  deductible  and  daily  coin- 
surance rates  rose  substantially  as  a  result  of 
declines  in  length  of  stay  that  are  largely  attrib- 
uted to  PPS  incentives  In  addition,  the  shift  of 
some  services  from  inpatient  hospital  treatment 
to  the  outpatient  setting  may  have  increased 
beneficiary  out-of-pocket  costs 

The  Commission  believes  that  beneficiaries 
should  share  in  the  gains  from  PPS  along  with 
hospitals  and  the  Medicare  program  In  its  1986 
report,  ProPAC  recommended  changing  the  for- 
mula used  for  computing  Medicare's  inpatient 
hospital  deductible.  Under  the  recommended 
change,  the  share  of  hospital  payments  borne  by 
beneficiaries  would  remain  constant  at  the  pre- 
PPS  level. 

Although  the  Congress  legislated  a  change  in 
the  formula  that  will  limit  future  increases, 
beneficiaries  are  still  paying  a  higher  propor- 
tion of  inpatient  hospital  payments  per  case 
than  before  PPS.  In  1983,  beneficiary 
deductibles  and  coinsurance  accounted  for  about 
8  0  percent  of  payments  to  hospitals  for  inpa- 
tient services.  Under  current  law,  the  propor- 
tion for  1987  is  9.2  percent. 

The  deductible  should  be  reduced  to  reflect 
the  pre-PPS  proportion  Under  current  esti- 
mates, the  adjustment  would  reduce  the  current 
deductible  to  $445.  This  reduction  should  be  fi- 
nanced by  the  Medicare  program,  since  it  cor- 
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rects  the  inadvertent  increase  in  the  deductible 
that  occurred  before  the  formula  was  changed. 
It  should  apply  to  all  admissions  in  both  PPS 
and  excluded  facilities. 

PPS  has  also  affected  coinsurance  payments 
Since  the  daily  coinsurance  rate  is  tied  directly 
to  the  deductible,  this  amount  has  also  in- 
creased directly  as  a  result  of  PPS,  from  $^9  per 
day  in  1984  to  $130  per  day  in  1987  for  days  61 
through  90.  After  90  days  during  a  benefit 
period,  patients  may  draw  from  a  lifetime  re- 
serve of  60  days  Coinsurance  on  these  days  is 
.50  f)ercent  of  the  deductible,  or  $260  per  day  in 
1987.  After  using  up  their  lifetime  reserve  days, 
patients  no  longer  receive  Medicare  coverage  for 
inpatient  care  during  the  benefit  period. 

In  addition,  coinsurance  for  Medicare  skilled 
nursing  facility  (SNFi  services  has  been  af- 
fected The  coinsurance  requirement  begins 
after  20  days,  and  is  set  at  one-eighth  of  the 
inpatient  hospital  deductible,  or  $65  in  1987. 
Due  to  the  PPS-related  increases  in  the  deduct- 
ible, the  SNF  coinsurance  amount  may  exceed 
the  average  daily  Medicare  SNF  reimbursement 
in  some  parts  of  the  country. 

Some  beneficiaries  may  be  responsible  for  a 
large  portion  of  the  hospital  payment  under  cur- 
rent cost-sharing  requirements.  For  example, 
daily  coinsurance  requirements  can  exceed  the 
PPS  outlier  payment  to  the  hospital  for  the 
same  day.  This  is  most  likely  to  occur  for  length 
of  stay  outlier  cases  treated  in  certain  low- 
weighted  DRGs,  particularly  in  rural  areas.  The 
coinsurance  amount  can  exceed  the  day  outlier 
payment  because  the  hospital  payment  is  based 
on  PF*S  payment  rates,  separate  from  the  de- 
ductible. The  beneficiary  liability  must  not 
exceed  the  total  owed  the  hospital  for  the  entire 
stay,  but  the  liability  is  not  so  limited  on  a  daily 
basis. 

Since  coinsurance  is  required  beginning  on 
the  60th  inpatient  day  during  a  benefit  period, 
only  the  sickest  patients  or  those  living  in  insti- 
tutions bear  this  burden  This  requirement, 
along  with  the  lifetime  reserve  days  require- 
ment, was  established  prior  to  PF*S  At  that 
time,  there  may  have  been  a  need  to  provide 
incentives  to  limit  lengths  of  stay   Current  PPS 
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incentives  for  hospitals  to  limit  length  of  stay 
are  sufficient  to  prevent  them  from  providing 
unnecessarily  long  stays. 

The  sp>ell  of  illness  concept  should  also  be 
reconsidered  A  Medicare  Pairt  A  benefit  period 
begins  with  the  I'lrst  day  of  hospitalization  and 
ends  when  the  individual  has  not  been  a  patient 
in  an  institution  for  60  consecutive  days. 
Consequently,  some  beneficiaries  who  are  insti- 
tutionalized never  have  a  break  in  the  spell  of 
illness,  and  eventually  exhaust  their  inpatient 
hospital  benefits. 

With  no  other  changes  to  the  cost-sharing 
structure,  eliminating  the  spell  of  illness  would 
increase  beneficiary  liability  Due  to  the  spell  of 
illness  rules,  about  30  percent  of  admissions  fall 
within  a  t)enefit  pericxl,  and  the  beneficiary  is 
not  liable  for  the  deductible  If  the  speU  of  ill- 
ness rules  were  revoked,  and  there  were  no 
other  changes  in  cost  sharing,  beneficiaries  as  a 
group  would  pay  more  deductibles,  but  less  coin- 
surance Other  changes  in  cost  sharing  could  be 
combined  with  eliminating  spell  of  illness  re- 
quirements so  that  aggregate  beneficiary  liabil- 
ity was  not  increased. 

Although  some  of  the  circumstances  described 
above  are  rare,  they  can  result  in  significant 

cost-sharing  requirements  to  the  beneficiaries 
affected  Most  beneficiaries  have  private 
Medigap  insurance  that  will  cover  the  Medicare 
cost  sharmg,  but  beneficiaries  or  employer- 
Sfxansored  pension  plans  must  pay  premiums  for 
this  coverage  In  addition,  about  20  percent  of 
beneficiaries  have  neither  private  coverage  nor 
Medicaid  Moreover,  beneficiaries  should  not 
have  to  rely  on  coverage  by  other  payers  to 
compensate  for  problems  with  Medicare  s  cost- 
sharing  structure. 

Current  legislative  proposals  would  restruc- 
ture inpatient  hospital  cost-sharing  require- 
ments £is  part  of  a  broader  change  to  Medicare 
benefits.  Discussion  of  these  proposals  should 
address  the  inadvertent  increases  in  inpatient 
hospital  cost-sharing  requirements  since  PPS 
and  the  appropriate  structure  of  cost-sharing  re 
quirements  in  light  of  PPS  incentives  Back- 
ground information  on  beneficiary  liability 
issues  is  included  in  Technical  Appendix  A 
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Recommendation  19:  Evaluating  the  Results 
of  PRO  (Quality  of  Care  Review 

The  Secretarv  should  promptly  initiate  a 
comprehensive  evaluation  of  PRO  qualitv 
of  care  review  activities  and  TindinKs.  The 
evaluation  should  assess  the  impact  on 
qualitv  of  care  (»f  preadmission,  admission, 
transfer,  and  readmission  review  activities. 
The  PRO  findinifs  concerning  quality  of 
the  services  furnished  durin;;  an  admission 
and  the  health  outcome  of  the  episode  of 
care  should  also  be  evaluated.  1  he  ( om- 
mission  is  aware  that  the  SuperPRO  is  au- 
diting and  validating  F'RO  review  activi- 
ties. This  effort,  however,  does  not  substi- 
tute for  a  comprehensive  evaluation  of  the 
extent  to  which  PROs  are  identifying,  as- 
sessing, and  correcting  pr(»blems  related  to 
quality  of  care. 

The  Medicare  prosp)ective  payment  system 
contains  financial  incentives  for  hospitals  to  im- 
prove efficiency  and  productivity  in  the  delivery 
of  high-quality  care.  There  has  been  concern, 
since  PPS  was  implemented,  that  these  incen- 
tives could  reduce  the  quality  of  care  furnished 
to  Medicare  beneficiaries.  In  addition,  many 
longstanding  concerns  about  quality  of  care  that 
predate  PPS  still  require  attention. 

Recognizing  these  concerns,  the  Ck)ngress  re- 
quired that  hospitals  sign  agreements  with 
PROs  to  assess  and  review  utilization  and  qual- 
ity of  care  HCFA  has  contracted  with  the  PROs 
to  provide  a  wide  range  of  administrative,  utili- 
zation review,  and  quality  review  functions. 

The  Commission  continues  to  be  concerned  by 
reports  of  possible  declines  in  the  quality  of  care 
that  Medicare  beneficiaries  receive.  To  study 
these  reports,  ProPAC  recommends  a  compre- 
hensive, national  evaluation  of  the  extent  to 
which  PROs  are  engaged  in  quality  of  care 
review,  as  opposed  to  other  activities  like  utili- 
zation review  and  DRG  validation.  A  study  of 
PRO  quality  of  care  review  will  also  provide 
valuable  information  concerning  the  quality  of 
care  currently  being  furnished  to  Medicare 
beneficiaries  It  will  further  serve  as  a  base  line 
for  future  eissessments. 


The  evaluation  study  should  examine  the 
quality  aspects,  of  all  the  major  PRO  review  ac- 
tivities It  should  include  the  techniques  PROs 
use  as  well  as  the  guidelines  and  standards  gov- 
erning their  efforts  In  addition,  the  study 
should  examine  the  results  of  outpatient  sur- 
gery and  other  cases  for  which  the  PRO  has 
denied  payment  on  preadmission  review.  The 
quality  of  care  received  by  patients  who  have 
been  transferred  or  readmitted,  and  the  quality 
of  services  rendered  during  an  admission, 
should  also  be  evaluated. 

As  the  Commission  recommended  in  its  April 
1986  report,  the  focus  of  PRO  quality  of  care 
review  should  be  on  the  entire  episode  of  care. 
The  evaluation  should  include,  in  addition  to 
the  period  of  hospitalization,  an  assessment  of 
the  quality  of  care  (and  outcome)  related  to  the 
overall  episode  of  illness. 

The  Commission  does  not  believe  that  the 
activities  of  the  SuperPRO  meet  the  intention  of 
this  recommendation  The  SuperPRO  is  princi- 
pally concerned  with  the  validation  of  medical 
determinations  made  by  the  PROs  The 
SuperPRO  is  directed  to  report  on  quality  issues 
that  arise  during  its  sample  review  process.  But 
it  is  not  required  to  evaluate  quality  of  care 
problems  that  have  been  identified  or  the  ac- 
tions taken  to  correct  them  The  SuperPRO  also 
does  not  evaluate  the  PROs  commitment  to 
quality  of  care  review  as  opposed  to  utilization 
review. 

Concerns  regarding  the  quality  of  care  re- 
ceived by  Medicare  beneficiaries  are  likely  to 
continue  The  PROs  are  in  a  unique  position  to 
assess  the  quality  of  care  individual  patients 
receive  The  Commission  strongly  urges  the  Sec- 
retary to  promptly  initiate  a  major  evaluation 
study  to  assess  the  results  of  PRO  quality  of 
care  activities. 

Patient  Classification  and  Case  Mix 

Recommendation  20:  Improving  the 
Measurement  of  Hospital  Case  .Mix 

The  Commission  continues  to  believe  that 
the  DRG  system  Is  the  most  appropriate 
measure  of  hospital  case  mix  for  the  Medi- 
care PPS.  The  Secretary,  however,  should 


improve  the  measurement  of  case  mix  to 
better  account  for  variation  in  resource 
use.  In  the  short-term,  the  Secretary 
should  adopt  refinements  to  the  DRG 
system  that  make  better  use  of  currently 
available  patient  data.  In  the  long-term,  it 
may  be  necessary  to  develop  improvements 
based  on  additional  sources  of  patient 
information  not  currently  available  from 
the  discharge  abstract. 

In  its  April  1986  report,  the  Commission 
stated  that  the  DRG  system  was  the  most  ap- 
propriate of  the  available  measures  of  hospital 
case  mix  for  PPS  In  addition,  the  Commission 
stated  that  it  was  undertaking  a  systematic 
evaluation  of  the  DRG  system  One  goal  of  this 
study  was  to  identify  potential  problems  in  DRG 
construction  and  classification.  A  second  goal 
was  to  develop  improvements  in  the  DRG 
system,  using  currently  available  patient  infor- 
mation, to  better  account  for  resource  use  and 
to  increase  the  equity  of  hospital  payments. 

Based  on  the  findings  from  its  systematic 
evaluation  of  the  DRG  system,  the  Commission 
believes  that  modest  but  important  improve- 
ments are  possible  within  many  DRGs  The 
Commission  also  has  completed  several  separate 
studies  of  improvements  to  the  DRG  system 
that  support  this  conclusion  These  include 
eliminating  the  use  of  patient  age  (Recommen- 
dation 21),  refining  the  list  of  complications  and 
comorbidities  'Recommendation  22i.  and  updat- 
ing the  surgical  hierarchies  and  the  list  of  oper- 
ating room  procedures  (Recommendation  23). 
Furthermore,  the  Commission  believes  there  is 
no  conclusive  evidence  to  justify  replacing  the 
DRG  system  with  an  alternative  patient  classifi- 
cation system  based  on  currently  available  pa- 
tient data 

In  the  short-term,  the  Commission  urges  the 
Secretary  to  adopt  these  recommendations  to 
refine  the  DRGs  The  Commission  also  believes 
that  modifications  to  outliers  as  defined  by  cur- 
rent policy  may  account  for  variations  in  re- 
source use  that  cannot  be  accurately  accounted 
for  by  the  DRG  system  (Recommendation   17). 

In  the  long-term,  the  Commission  believes 
that  improvements  in  the  measurement  of  case 
mix  may  require  additional  patient  information 


not  currently  available  from  the  discharge  ab- 
stract This  conclusion  is  supported  by  several 
studies  being  conducted  by  HCFA  and  others. 
These  studies  are  evaluating  modifications  to 
the  DRG  system  and  alternative  systems  for 
measuring  case  mix  that  require  additional  pa- 
tient information. 

The  Commission  believes  that  a  long-term  ap- 
proach IS  necessary  because  many  DRG  modifi- 
cations and  alternative  case-mix  systems  that 
use  additional  patient  information  are  still 
being  developed  and  refined.  The  Commission 
has  concluded,  therefore,  that  it  is  premature  to 
recommend  modification  of  the  DRG  system  to 
include  additional  patient  information  until 
these  modifications  and  alternative  systems  are 
more  completely  developed.  Furthermore,  the 
Commission  believes  that  studies  will  be  needed 
to  determine  the  impact  of  replacing  the  DRG 
system  with  an  alternative  case-mix  system  that 
uses  additional  patient  information.  For  more 
information  on  this  recommendation,  see  Tech- 
nical Appendix  B. 

Recommendation  21:  The  Use  of  Patient  Age 
in  Defining  DRGs 

DRGs  should  not  be  defined  based  on  the 
current  variable  of  age  greater  than  69 
and/or  presence  of  a  complication  or 
comorbidity  (CC).  The  Commission  be- 
lieves that  the  resource  use  for  .Medicare 
patients  70  years  or  older  without  a  CC  is 
significantly  lower  than  for  cases  with 
CCs.  DRGs  should  be  defined  on  the  basis 
of  the  presence  or  absence  of  a  CC.  regard- 
less of  age.  The  Secretary  should  imple- 
ment this  change  for  DRGs  that  currently 
split  on  age  and  CC.  and  should  determine 
whether  other  DRGs  should  also  be  split 
on  CC. 

Patient  age  is  currently  used  to  define  190 
DRGs  that  distinguish  patients  who  are  under 
70  from  those  who  are  70  or  older  Patient  age 
IS  typically  used  in  combination  with  the  pres- 
ence of  a  CC  to  form  two  groups  patients  with 
"age  >  69  and/or  CC"  and  patients  with  "age 
<  70  without  CC." 

The  age  and  or  CC  variable  was  included  in 
the  assignment  criteria  for  the  DRGs  beised  on  . 
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evidence  of  resource  use  Patients  70  years  and 
older  had  been  found  to  have  similar  patterns  of 
resource  use,  measured  by  hospital  length  of 
stay  (LOS),  that  are  similar  to  those  with  (Xs 
Therefore,  separate  DRGs  were  defined  for  pa- 
tients who  were  at  least  7(J  years  old  or  who  had 
a  CC  The  data  used  in  the  'development  of 
DRGs,  however,  included  all  patients,  not  just 
the  Medicare  population  The  Commission 
became  concerned  after  reviewing  preliminary 
evidence  suggesting  that  this  relationship  may 
not  hold  for  the  Medicare  population. 

The  Commission  analyzed  charges  from  the 
1984  PATBILL  file  to  determine  if  this  relation- 
ship holds  for  Medicare  patients  The  study  ex- 
amined the  relative  effects  of  the  presence  of 
CCs  and  beneficiary  age  70  years  or  more  on 
total  charges.  The  objective  of  the  analysis  wa5i 
to  determine  the  appropriateness  of  the  current 
age  and  or  CC  combination  vanable  used  m  de- 
fining the  DRGs.  In  addition,  this  analysis  ex 
amined  the  extent  to  which  the  presence  of  a 
CC  alone,  regardless  of  age,  explains  differences 
in  charges  among  cases. 

The  study  confirmed  that  I/)S  and  charges 
are  significantly  higher  for  the  patients  with 
"age  >  69  and/or  CC."  but  that  the  presence  of 
a  CC  is  the  critical  factor  In  fact,  th«  data 
indicated  that,  in  all  but  a  few  cases,  grouping 
patients  who  are  over  69  with  the  CC  patients  is 
inappropriate  The  average  LOS  and  charges  for 
patients  who  are  over  69  without  a  CC  are  more 
similar  to  patients  without  a  CC  than  to  pa- 
tients with  a  CC  Overall,  the  average  charges 
for  patients  who  are  over  69  without  a  CC, 
while  only  4  percent  higher  than  the  other  non- 
CC  patients,  are  ,30  percent  lower  than  changes 
for  all  patients  with  a  CC. 

Thus,  while  both  advanced  age  and  the  pres- 
ence of  a  CC  clearly  are  associated  with  higher 
resource  use,  the  effect  of  having  a  CC  is  much 
greater  In  terms  of  charges,  it  would  be  better 
to  distinguish  between  patients  if  the  DRGs 
were  defined  on  the  basis  of  having  a  CC.  re- 
gardless of  age  These  findings  hold  for  both 
medical  and  surgical  DRGs.  but  are  especially 
dramatic  for  the  surgical  DRGs 


Based  on  these  analyses,  the  Commission  be- 
lieves that,  in  classifying  patients  according  to 
resource  use,  the  current  combination  variable 
(age  and  or  0C»  appears  to  be  less  powerful 
than  the  presence  of  a  CC  atone  Further,  in 
almost  all  cases,  defining  DRGs  based  only  on 
the  presence  of  CCs  is  nwre  appropriate  in 
grouping  Medicare  cases  for  payment  purposes 
under  PPS  The  C<wnmission  cautions  other 
users  of  DRGs  that  these  findings  are  based  on 
an  analysis  of  the  Medicare  population  The 
conclusions  drawn  here  may  not  apply  to  other 
groups. 

Thus,  the  Commission  encourages  the  Secre- 
tary to  implement  this  change  to  the  assign- 
ment criteria  as  soon  as  possible  These  changes, 
in  conjunction  with  a  recalibration,  wtII  result 
in  more  accurate  DRG  weights  The  Secretary 
should  also  study  the  DRGs  that  are  not  cur- 
rently defined  on  the  basis  of  age  and  or  CC  to 
determine  if  splitting  on  the  basis  of  CC  is  ap- 
propriate in  some  cases 

The  Commission  recognizes  that  these 
changes,  if  implemented,  would  give  hospitals 
increased  incentives  to  report  the  presence  of 
CCs  This  will  improve  the  measurement  of  case 
mix  to  the  extent  that  increased  reporting  of 
CC-s  reflects  more  accurate  coding  The  Commis- 
sion will  monitor  increases  in  case  mix  that 
may  result  from  this  recommendation  For  more 
information  on  this  recommendation,  see  Tech- 
nical Appendix  B 

Recommendation  22:  Improving  the  l'»e  of 
Complications  and  Comorbidities  in  Defining 
DRGs 

The  Secretary  ahould  revise  the  current  list 
of  complications  and  comorbidities,  and  its 
use  in  defining  DRGs,  to  ensure  more  ap- 
propriate grouping  of  Medicare  cases  for 
payment  under  PPS.  The  Secretary  should 
evaluate  teveral  possible  apfH-oaches,  in- 
cluding the  de>ek)pinent  of  Mi^r  Diagnos- 
Uc  Cateffory  (MDCW  or  DRG-speciric  CCs 
on  the  basis  of  resource  intensity,  and  the 
■pecification  of  levels  of  complexity  among 
the  CCs. 

In  both  the  Apnl  1985  and  1986  reports,  the 
Commission    stated    its    intention    to    continue 


studying  classification  problems  for  specific 
DRGs  and  groups  of  DRGs  ProPAC  has  com- 
pleted several  analyses  that  provide  evidence  of 
variation  in  case  complexity  within  DRGs.  Some 
of  this  variation  can  be  linked  to  inadequacies 
in  the  assignment  criteria  of  the  DRG  system. 

The  list  of  complications  and  comorbidities 
was  identified  as  one  area  for  evaluation  The 
Commission  undertook  several  studies  to  evalu- 
ate the  CC  variable  in  DRG  classification  One 
of  these  studies  tested  a  clinical  methodolog>'  to 
refine  the  CC  list  for  two  Major  Diagnostic  Cate- 
gories (circulatory  and  respiratory  i  As  a  result 
of  this  pilot  study,  the  Commission  believes  that 
modification  of  the  CC  variable  will  improve 
DRG  classification. 

The  pilot  study  demonstrated  that  the  current 
list  of  CCs  can  be  modified  to  distinguish  levels 
of  complexity  among  the  diagnoses  This  modifi- 
cation can  help  to  explain  variation  in  resource 
use  among  the  DRGs. 

ProPAC's  study  also  evaluated  the  cumulative 
effect  of  multiple  CCs.  Several  methods  of  aggre- 
gating multiple  CCs  were  found  to  better  ac- 
count for  variations  in  resource  use  Currently 
the  DRGs  do  not  reflect  the  resources  required 
to  treat  specific  CCs  or  combinations  of  CCs. 
The  Commission  believes  that  additional  re- 
search to  further  evaluate  the  use  of  multiple 
secondary  diagnoses  should  continue  This  will 
help  to  better  describe  differences  in  case  com- 
plexity within  DRGs  and  explain  variation  in 
resource  use. 

The  methodolog>-  used  in  this  pilot  project 
was  primarily  clinical  ProPAC  believes  that 
major  efforts  to  revise  the  CC  list  and  its  use  for 
DRG  classification  can  be  further  enhanced  by 
including  a  combined  clinical  and  statistical 
process. 

The  Commission  is  aware  that  HCFA  has  sev- 
eral projects  under  way  to  develop  and  evaluate 
modifications  to  the  CC  list  and  to  the  DRGs. 
The  Commission  encourages  the  Secretary  to  ex- 
pedite these  efforts,  utilizing  the  findings  of 
ProPAC's  study  For  more  information  on  this 
recommendation,  see  Technical  Appendix  B. 
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Recommendation  23:  Updating  the  Surgical 
Hierarchies  and  the  List  of  Operating  Room 
Procedures 

The  Secretary  should  evaluate  the  surgical 
hierarchies  periodically.  They  should  be 
updated  to  determine  both  the  clinical  ap- 
propriateness and  resource  intensity  of  the 
procedures  within  each  class  and  the  rela- 
tive order  of  the  modified  surgical  classes. 
This  assessment  is  necessary  to  ensure  that 
the  hierarchies  accurately  reflect  the  rela- 
tive resource  intensity  of  each  operating 
room  procedure.  This  update  process 
should  include  clinical  input  from  a  broad 
range  of  clinicians,  including  physicians, 
operating  room  nurses,  medical  record  ex- 
perts, and  other  health  care  professionals. 

In  its  1985  and  1986  reports  to  the  Secretary, 
the  Commission  indicated  the  need  to  review 
the  list  of  operating  room  lOR'  procedures  and 
surgical  hierarchies.  Further,  the  Commission 
noted  several  inconsistencies  in  DRG  assign- 
ment when  multiple  procedures  are  performed. 

The    DRG    system    uses   OR    procedures    for 

grouping  patients  Operating  room  procedures 
within  each  Major  Diagnostic  Category  are  as- 
signed to  a  surgical  hierarchy.  This  hierarchy 
reflects  the  intensity  of  resource  use  for  each 
OR  procedure,  as  determined  by  clinical  judg- 
ment. A  patient  with  multiple  procedures  is 
assigned  to  a  surgical  DRG  based  on  the  most 
resource  intensive  OR  procedure  in  that 
hierarchy. 

ProPAC  recently  completed  a  pilot  study  that 
analyzed  the  current  hierarchies  in  three  target 
MDCs  I  Diseases  and  Disorders  of  the  Digestive 
System  [6];  Kidney  and  Urinary  Tract  [11);  and 
Male  Reproductive  System  [12]i.  The  findings 
support  the  need  for  a  reexamination  of  the 
present  classes  and  hierarchies.  They  also  sug- 
gest fjerforming  further  evaluation  on  a  system- 
wide  basis.  These  modifications  should  be  incor- 
porated into  the  Grouper. 

Since  the  implementation  of  PPS.  HCFA  has 
made  several  changes  to  the  surgical 
hierarchies  The  Commission  believes  this 
should  be  continued  on  a  regular,  more  consist- 
ent  basis.   To   increase   the   success   of  future 
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modirications,  an  iterative  approach  should  be 
used  It  should  combine  clinical  input  with  em- 
pirical data  about  the  resource  intensity  of  prtv 
cedures  This  approach  is  consistent  with  the 
methodology  adopted  by  the  developers  of  the 
DRG  system. 

Use  of  the  most  recent  Medicare  discharge 
data  and  the  clinical  input  of  health  care  profes- 
sionals, who  also  have  an  in-depth  knowledge  of 
the  DRG  system,  would  produce  surgical  proce- 
dure groupmgs  nK)re  reflective  of  today  s  tech- 
nology and  costs  For  more  information  on  this 
recommendation,  see  Technical  Appendix  B 

Recommendation  24:  Improving  Grouper 
Logic  and  ICD-9-CM  Coding 

The  Secretary  should  develop  and  imple- 
ment changes  to  irr)-9-CM  and  the  use  of 
these  codes  by  the  DRG  (Jrouper.  Specifi- 
cally, the  Secretary  should  evaluate  how 
the  Grouper  recognizes  ICD-9-CM  guide- 
lines and  make  revisions  where  necessary 
to  ensure  more  accurate  DRG  assignment. 
More  consistent  coding  guidelines  should 
be  developed  for  the  selection  of  principal 
diagnosis  and  sequencing  of  other  diag- 
noses. Further,  noted  deficiencies  in  the 
ICD-9-CM  coding  system  should  be  ad- 
dressed in  the  next  revision  (ICD-IO).  Fi- 
nally, the  Secretary  should  review  all  the 
codes  in  Chapter  16  of  the  coding  system 
to  establish  consistent  coding  rules  and 
guidelines  and  help  ensure  more  appropri- 
ate nR(;  assignment. 

In  its  April  1986  report,  the  Commission  rec- 
ommended several  improvements  regarding 
ICI>-9-CM  coding  and  its  use  in  the  DRG 
system.  For  example,  the  Commission  previ- 
ously recommended  the  use  of  new  codes  to  de- 
scribe new  or  changing  tfH"hnologies  or  prac- 
tices, such  as  pacemakers  ProPAC  has  also  rec- 
ommended the  implementation  of  administra- 
tive mechanisms  to  identify  specific  procedures 
or  conditions  when  a  new  code  cannot  be  devel- 
oped in  a  timely  manner.  The  Commission  is 
concerned  that  many  of  these  issues  remain  un- 
resolved. 

During  the  past  year,  the  Commission  has 
continued  to  identify  problems  related  to  ICD- 


9-CM  coding  Four  generic  issues  related  to 
ICD-9-CM  coding  rules  and  their  efTect  on  DRG 
assignment  have  been  identified.  The  issues  are; 

•  Grouper  logic  regarding  ICD-9-CM 
coding  rules  and  guidelines  in  determin- 
ing DRG  assignment, 

•  Sequencing  of  diagnoses, 

•  Use  of  Chapter  16  diagnoses  as  principal 
diagnosis,  and 

•  Use  of  multiple  codes  and  combination 
codes. 

The  first  issue  relates  to  the  specific  use  of 
1CD-9-CM  codes  and  conventions  by  the  Medi- 
care program  The  last  three  issues  relate  to 
longstanding  coding  rules  for  all  applications  of 
ICD-9-CM  The  Commission  believes  that,  in 
many  cases,  inconsistencies  and  discrepancies  in 
coding  rules  and  guidelines  appear  to  be  causing 
problems  in  determining  appropriate  DRG  as- 
signment and  payment  The  Secretary  should 
evaluate  these  inconsistencies  and  discrepancies 
and  their  effect  on  equitable  hospital  payments. 

There  are  many  explicit  coding  rules  and 
guidelines  for  ICD-y-C.M  Sometimes  the  rules 
are  implicit,  incomplete,  inconsistent  or  vague, 
frequently  resulting  in  subjective  interpreta- 
tions in  the  coding  process  The  Secretary 
should  provide  explicit  clarification  when  this 
occurs. 

DRG  assignment  is  highly  dependent  on  the 
identification  and  coding  of  the  principal  diag- 
nosis Thus,  the  sequencing  of  all  reported  diag- 
noses has  a  major  effect  on  DRG  assignment  In 
most  instances,  specific  definitions,  rules,  and 
guidelines  are  used  to  make  these  decisions  But 
in  many  instances  the  rules  and  guidelines  are 
unclear  or  absent. 

ICD-9-CM  is  a  dual  classification  system 
allowing  classification  of  both  disease  etiology 
and  manifestation  This  creates  additional  se- 
quencing problems  in  coding  underlying  disease 
processes  and  manifestations  or  complications 
In  most  cases  there  are  not  specific  rules  re- 
garding the  sequencing  of  etiology  and  manifes- 
tation. 


Inappropriate  DRG  assignments  also  result 
because  the  Grouper  does  not  consider  all  diag- 
noses regardless  of  their  reported  sequence  Fur- 
ther, ICD-9-CM  guidelines  specify  when  multiple 
codes  are  required  to  describe  a  single,  distinct 
clinical  entity  The  failure  of  the  Grouper  to 
classify  patients  using  multiple  codes  may  limit 
the  ability  of  the  DRGs  to  classify  patients  accu- 
rately Alternative  classification  systems,  such 
as  Patient  Mansigement  Categories  and  Disease 
Staging,  do  not  have  these  DRG  Grouper  defi- 
ciencies. 

Chapter  16  of  the  ICD-9-CM  system  contains  a 
catchall  of  symptoms,  signs,  and  ill-defined  con- 
ditions as  well  as  abnormal  findings  of  labora- 
tory or  other  investigative  procedures  Other 
signs  and  symptoms  that  indicate  a  more  defini- 
tive diagnosis  are  assigned  to  the  appropriate 
category  elsewhere  in  the  ICI>-9-CM  system  The 
Commission  believes  that  the  guidelines  prohib- 
iting the  use  of  codes  from  Chapter  16  to  de- 
scribe the  principal  diagnosis  should  be  re- 
viewed This  rule,  which  is  open  to  wide  in- 
terpretation, has  caused  the  DRG  assignment 
problem  for  patients  with  chronic  obstructive 
pulmonary  disease  who  are  admitted  in  respira- 
tory failure. 

The  Commission  believes  that  the  current 
restriction  governing  the  use  of  Chapter  16 
codes  seems  to  contradict  other  guidelines  gov- 
erning the  use  of  manifestation  and  etiology  se- 
quencing Apparently,  for  example,  because  the 
1CD-9-CM  code  for  dehydration  appears  in  Chap- 
ter 3.  Endocrine.  Nutritional  and  Metabolic  Dis- 
eases and  Immunity  Disorders,  rather  than  in 
Chapter  16,  the  coding  rule  is  different  for  dehy- 
dration and  gastroenteritis  than  for  conditions 
appearing  in  Chapter  16. 

Generally.  ICD-9-CM  encourages  the  use  of 
several  codes  to  fully  identify  a  particular  condi- 
tion or  a  procedure  Multiple  coding  may  be 
mandatory  It  is  also  used  if  there  is  no  combi- 
nation code,  and  several  codes  are  necessary  to 
identify  fully  all  components  of  a  patient's  con- 
dition While  the  rules  for  multiple  coding  are 
usually  clear,  there  are  inconsistencies  through- 
out the  ICI>-9-CM  system.  The  Commission  be- 
lieves that  these  inconsistencies  sometimes 
cause  inappropriate  DRG  assignment. 
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The  Commission  believes  that  a  more  critical 
aspect  of  these  issues  involves  the  DRG  assign- 
ment process.  The  Grouper  does  not  consider 
that  multiple  problems  may  be  equally  respon- 
sible for  a  patient's  admission  or  that  a  diagno- 
sis may  require  more  than  one  code  to  describe 
the  condition  fully  In  cases  where  the  selection 
of  the  principal  diagnosis  is  ambiguous  or  neces- 
sitates two  or  more  codes  for  adequate 
description  of  the  patient's  condition,  it  appears 
inappropriate  for  DRG  assignment  to  differ  de- 
pending on  the  sequence  selected 

The  Commission  has  identified  several  poten- 
tial problems  as  a  result  of  the  Grouper's  failure 
to  recognize  coding  conventions  First,  the  pa- 
tient may  be  assigned  to  one  MDC  based  solely 
on  the  principal  diagnosis.  As  previously  noted, 
however,  the  rules  for  selection  of  principal  di- 
Eignosis  are  at  times  vague  and  unclear  In  these 
cases,  the  terminology  or  semantics  the  physi- 
cian uses  to  describe  the  condition,  and  the  code 
determination  the  coder  uses,  can  result  m 
grouping  clinically  similar  patients  into  differ- 
ent MDCs.  Second,  DRGs  may  be  heterogeneous 
when  patients  have  multiple  diagnoses.  TTie  am- 
biguities in  coding  rules  combined  with  Grouper 
logic  may  also  create  opportunities  for  subjec- 
tive coding  The  Secretary  should  review  the 
specificity  of  coding  rules  and  how  the 
Grouper's  failure  to  recognize  those  rules  affects 
DRG  assignment. 

The  Commission  has  identified  other  areas  for 
further   evaluation    and    plans   to   continue   to 

study  these  issues.  This  analysis  is  likely  to  in- 
clude: <1)  an  evaluation  of  the  extent  to  which 
revisions  to  the  DRGs  should  explicitly  consider 
the  use  of  multiple  codes  to  describe  one  disease 
entity,  and  (2i  whether  more  explicit  and  con- 
sistent rules  for  multiple  coding  should  be  de- 
veloped. For  more  information  on  this  recom- 
mendation, see  Technical  Appendix  B 

DRG  Classification  and  Weighting 
Factors 

Recommendation  25:  Temporary  DRG  for  the 
Implantable  Defibrillator 

Implantable  defibrillator  ca.ses  should  be 
assigned  to  a  new.  temporary,  device- 
specific  DRG. 
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The  implantable  defibrillator  is  a  relatively 
new  medical  device,  used  in  the  treatment  of 
some  life-threatening  ventricular  arrhythmias 
Currently,  implantable  defibrillator  cases  are 
assigned  to  DRG  104  (cardiac  valve  procedures 
with   pump  and  with  cardiac  catheterization). 

The  Commission  believes  that  implantable 
defibrillator  cases  should  be  assigned  to  a  new 
device-specific  DRG  because  they  are  clinically 
distinct.  Further,  their  resource  needs  differ 
from  other  cases  in  DRG  104.  Assignment  to  a 
device-specific  DRG  would  result  in  a  weight 
that  more  accurately  reflects  the  actual  costs  of 
using  the  device.  It  would  also  create  more  neu- 
tral financial  incentives  for  the  device's  diffu- 
sion and  use. 

Because  the  implantable  defibrillator  is  a  new 
and  changing  technology,  assignment  of  cases  to 
a  temporary  DRG  would  allow  making  appropri- 
ate changes  in  the  DRG  weight  until  there  is 
more  experience  with  the  technology.  It  is  the 
Commission's  intention  to  reevaluate  these 
cases  for  permanent  DRG  assignment  within 
three  years  of  the  implementation  of  this  recom- 
mendation. For  further  information  on  this  rec- 
ommendation, see  Technical  Appendix  B. 

Recommendation  26:  Temporary  DRG  for  the 
Cochlear  Implant 

Cochlear  implant  cases  should  be  assigned 
to  a  temporary,  device-specific  DRG. 

The  cochlear  implant  is  a  prosthetic  device 
that  can  increase  the  hearing  ability  of  certain 
profoundly  deaf  individuals.  Discharges  involv- 
ing the  implantation  of  this  device  have  been 
assigned  to  DRG  49  (major  head  and  neck  proce- 
dures). The  Commission  believes  that  the  classi- 
fication of  cochlear  implant  cases  into  DRG  49 
is  inappropriate,  in  terms  of  both  resource  con- 
sumption and  clinical  coherence. 

The  resource  use  associated  with  cochlear  im- 
plant cases  is  different  from  the  resource  use  for 
other  cases  in  DRG  49.  The  payment  hospitals 
receive  under  DRG  49  will  not  refiect  the  costs 
of  implanting  the  multi-channel  device  and 
therefore  will  be  inadequate  for  most  cochlear 
implant  cases.  Conversely,  the  payment  received 


under  DRG  49  would  overcompensate  hospitals 
implanting  a  single-channel  device. 

The  Commission  is  aware  that  grouping 
single-  and  multi-channel  cochlear  implants  in  a 
single  new  DRG  would  overpay  for  the  costs  of 
the  single-channel  device  and  underpay  for  the 
costs  of  the  multi-channel  device  ProPAC 
estimates,  however,  that  90  percent  of  the  de- 
vices implanted  will  be  multi-channel  Further, 
there  are  clear  medical  indications  for  each 
device.  It  is  unlikely  that  the  financial  incen- 
tives that  would  result  from  grouping  the  de- 
vices in  a  single  DRG  would  affect  selecting  the 
most  appropriate  device  for  an  individual  pa- 
tient. 

Clinically,  the  diagnoses  and  procedures  for 
cochlear  implantation  are  unlike  those  for  other 
discharges  in  DRG  49.  DRG  49  contains  many 
long  length  of  stay  and  labor-intensive  proce- 
dures Cochlear  implant  cases,  however,  require 
a  very  short  length  of  stay,  and  are  not  labor- 
intensive. 

The  Commission  is  aware  that  the  cochlear 
implant  is  a  new  and  developing  technolog>'. 
Assigning  cochlear  implant  cases  to  a  new,  tem- 
porary DRG  would  allow  HCFA  and  ProPAC  to 
better  evaluate  the  costs  of  cochlear  implants 
and  payments  to  hospitals  The  Commission  will 
reevaluate  this  procedure  for  permanent  DRG 
assignment  within  three  years  of  the  implemen- 
tation of  this  recommendation  For  more  infor- 
mation on  this  recommendation,  see  Technical 
Appendix  B 

Recommendation  27:  .Additional  Payment  for 
Majtnetic  Resonance  ImajfinK  Scans 

For  a  three>ear  period.  Medicare  should 
pa>  hospitals  an  additional  amount  (railed 
an  add-oni  to  reflect  operating  costs  for 
each  covered  magnetic  resonance  imafcinK 
(MRIt  scan  performed  on  an  inpatient 
Medicare  benenciar.>  in  a  PI'S  hospital. 
The  addon  pavment  should  be  calculated 
by  the  Secretary  each  year  to  reflect  both 
changes  in  the  average  cost  of  an  effi- 
cientlv  produced  scan  and  the  degree  to 
which  MR!  substitutes  for  other  hospital 
procedures. 


In  its  1986  April  report,  the  Commission  rec- 
ommended that  for  three  years  Medicare  should 
pay  hospitals  an  additional  amount  (called  an 
add-on  1  for  each  covered  magnetic  resonance  im- 
aging scan  performed  on  an  inpatient  Medicare 
beneficiary  in  a  PPS  hospital  This  recommen- 
dation was  not  implemented  Under  existing 
capital  payment  policy,  the  add-on  for  fiscal 
year  1987  would  have  been  $124  for  each  scan 
performed  on  beneficiaries  in  institutions  where 
Medicare  pays  for  the  capital  costs  of  an  MRI 
scanner  It  would  have  been  $282  for  each  scan 
performed  on  beneficiaries  in  other  PPS  hospi- 
tals. Fiscal  year  1988  and  19^9  add-on  amounts 
for  all  hospitals  were  to  be  recalculated  to  re- 
flect any  change  in  the  average  cost  of  an  effi- 
ciently produced  scan  and  any  changes  in  cap- 
ital payment  policy. 

The  Commission  continues  to  believe  that  an 
alternative  payment  mechanism  is  necessary  to 
reflect  the  operating  costs  for  MRI  scans. 
ProPAC  is  especially  concerned  about  the  lack 
of  Medicare  payment  for  capital  costs  of  MRI 
scans  to  hospitals  that  do  not  own  MRI  scan- 
ners. These  hospitals  do  not  qualify  for  capital 
pass-through  costs  of  an  MRI  scan  even  though 
they  contract  to  furnish  MRI  scans  to  their 
Medicare  inpatients.  (See  Recommendation  10 
concerning  institutional  neutrality  for  capital 
payments.) 

While  MRI  has  become  a  Medicare-covered 
service  for  many  clinical  indications  in  Medi- 
care beneficiaries,  hospital  payments  have  not 
been  increased  to  reflect  the  additional  costs  of 
using  this  technology.  The  Secretary  has  stated 
that  recalibration  will  adjust  for  the  cost  of 
MRI.  Since  recalibration  relies  on  past  experi- 
ence, it  is  appropriate  for  stable  technologies 
and  services  Recalibration  is  inadequate  for 
some  new  technologies  during  their  initial  diffu- 
sion. 

MRI  scans  are  performed  on  patients  in  many 
DRGs  Thus  It  IS  unlikely  that  a  single  DRG 
would  have  sufficient  cases  utilizing  MRI  scans 
to  raise  payment  levels  high  enough  to  reflect 
the  added  cost  of  this  procedure  Because  only  a 
small  percentage  of  PPS  hospitals  now  have 
MRI  scanners,  reliance  on  recalibration  to  pay 
hospitals   would    not   direct    payments   to   sites 
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where  costs  are  generated.  Over  time  the  in- 
creased costs  of  MRI  will  be  reflected  in  average 
DRG  weights  In  the  immediate  future,  how- 
ever, the  averaging  effects  of  DRG  recalibration 
will  tend  to  underpay  hospitals  utilizing  MRI 
and  to  overpay  those  that  do  not  use  the  tech- 
nology. This  inequity  may  discourage  hospitals 
from  providing  necessan.-  MRI  scans 

The  failure  to  pay  adequately  for  inpatient 
MRI  services  may  further  promote  inappropri- 
ate distribution  of  MRI  scanners  in  outpatient 
facilities  where  Medicare  cost-based  and  charge- 
based  reimbursement  results  in  significantly 
higher  payments.  Distorted  incentives  may  en- 
courage performing  MRI  scans  as  an  outpatient 
service  when  inpatient  scanning  might  be  more 
appropriate  and  efTicient.  Unbundling  of  MRI 
services  may  result,  with  increased  total  pay- 
ments for  the  Medicare  system  In  addition, 
Part  B  Medicare  beneficiary  cost  sharing  for 
outpatient  services  will  make  the  beneficiary  re- 
sponsible for  a  20  percent  copayment  in  addition 
to  any  beneficiary  liability  associated  with  a  re- 
lated hospital  stay. 

The  Commission  stresses  that  an  add-on 
amount  should  be  based  on  the  costs  of  an  effi- 
ciently run  scanner.  The  add-on  should  also  be 
calculated  to  factor  in  the  savings  of  substitut- 
ing MRI  for  other  technologies  as  discussed  in 
the  Commission's  Technical  Appendixes  to  the 
April  1986  report.  If  the  hospital  does  not  use 
the  MRI  scanner  efficiently,  it  should  be  respon- 
sible for  the  resultant  losses. 

The  Commission  strongly  believes  that  this 
add-on  payment  should  not  increase  total  Medi- 
care payments  beyond  the  amount  calculated 
for  the  scientific  and  technological  advancement 
component  of  the  discretionary  adjustment 
factor  Targeted  payment  adjustments  of  this 
type  should  be  offset  in  the  DAF  so  that  the 
total  amount  allowed  remains  unchanged  by  the 
add-on  payment  After  three  years,  the  Commis- 
sion will  reevaluate  the  adequacy  of  PPS  pay- 
ments for  MRI  and  the  need  for  continuing  an 
add-on. 

The  Secretary's  response  to  ProPAC's  April 
1986  recommendation  to  temporarily  pay  hospi- 
tals an  add-on  for  covered  MRI  scans  indicated 
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the  desire  to  avoid  establishing  a  precedent  that 
is  contrary  to  the  principle  of  establishing  a 
single  payment  for  all  cases  classified  within  a 
DRG.  In  making  its  rtxommendation  the  C>jm- 
mission  recognized  that  an  addon  payment  de- 
parted from  the  concept  of  a  sin>;le  payment  for 
all  cases  classified  within  a  DRU.  regardless  of 
resources  used  ProPAC  believes  that  flexibility 
to  accommodate  new  technologies  is  important 
enough  to  depart  from  this  approach  temporar 
ily.  The  MRI  situation  is  unique  in  the  Commis- 
sion's opinion  This  new,  important  t^nrhnology 
involves  patients  who  will  be  assigned  to  many 
DRGs;  an  adjustment  of  individual  DRGs  would 
not  achieve  the  goal  of  appropriately  recogniz- 
ing MRI 

The  Commission  is  aware  that  this  recommen- 
dation may  create  incentives  to  overutilize  MRI 
scanning  for  inappropriate  clinical  purposes 
For  this  reason,  the  Commission  recommends  a 
price  consistent  with  the  costs  of  an  efficiently 
used  scanner.  The  Secretary  should  take  appro- 
priate measures  to  discourage  unnecessary 
utilization  of  MRI  scanning  This  might  be  ac- 
complished by  PRO  review  of  a  random  sample 
of  cases  or  by  another  method  chosen  by  the 
Secretary.  For  more  information  on  this  recom- 
mendation, see  Technical  Appendix  B. 

Research  on  Case-Mix  Change 

Recommendation  28:  Record  Reabstrartinn 
Study 

The  Secretary  should  initiate,  as  soon  as 
possible,  a  study  of  case-mix  chan^f  tjastd 
on  a  reabstraction  of  medical  records  of 
PPS  patients  The  study  should  e\aluate 
DRG  assig:nment  to  distinguish  case-mix 
increases  caused  by  changes  in  coding; 
practices  from  changes  in  treatment  pat- 
terns and  patient  mix.  The  study  should 
serve  as  the  basis  on  which  to  de>elop  and 
refine  alternati>e  ongoinK  data  collection 
methods  to  monitor  case-mix  change  over 
time  The  (Ommission  will  ctmtribute  re- 
sources to  designing,  financing,  and  moni- 
toring this  study. 

The  availability  and  use  of  accurate,  timely 
data  continue  to  be  critical  priorities  of  the 
Commission    as    a    basis    for    policy    decision 


making  Data  on  case-mix  change,  a  major  ele- 
ment in  the  update  factor  and  an  important 
indicator  of  hospital  response  to  PPS.  have 
proven  to  be  particularly  difficult  to  obtain  and 
evaluate  HCFA  and  ProF^AC  have  engaged  in 
various  efforts  to  examine  case-mix  change,  but 
there  is  still  a  need  to  develop  new  analytic 
tools. 

HCF^A  and  ProF'AC  presented  and  discussed 
various  methods  to  measure  case-mix  change  at 
a  jointly  sponsored  symposium  on  the  topic  in 
December  19^6  It  was  generally  recognized  by 
symposium  participants  that  case-mix  change  is 
a  complex  issue,  which  continues  to  be  relevant 
to  efforts  to  understand  and  update  PF*S  The 
symposium  was  useful  in  identifying  both  the 
advantages  and  the  limitations  of  a  record 
reabstraction  study  Subsequent  conversations 
between  ProPAC  and  HCFA  staff  have  estab- 
lished that  such  a  study  would  be  most  useful  in 
developing,  refining,  and  validating  ongoing 
methods  of  monitoring  case-mix  change  over 
time. 

A  medical  record  reabstraction  study  would 
involve  systematically  examining  medical 
records  and  directly  measuring  real  case-mix 
change  over  time  under  experimental  circum- 
stances In  this  manner,  observed  changes  in 
relative  frequencies  of  DRGs  could  be  separated 
into  those  caused  by  patient  mix  and  treatment 
patterns,  and  those  caused  by  coding  practices. 
This  type  of  study  would  not  provide  an  esti- 
mate of  the  amount  of  case-mix  change  that 
should  be  allowed  for  in  future  update  factors. 
It  would,  however,  provide  the  analytic  founda- 
tion for  separating  real  case-mix  change  from 
upcoding 

Preliminary  evidence  suggests  'hat  both  real 
case-mix  change  and  upcoding  are  becoming  less 
pronounced  than  in  the  early  years  of  PPS. 
Nevertheless,  ProPAC's  analysis  of  medical 
rt'cord  coding  practices  indicates  there  is  still 
substantial  potential  for  additional  change  (see 
Technical  Appendix  A>  Further,  the  implemen- 
tation of  ProF'AC  s  Recommendation  21,  which 
would  eliminate  age  as  a  patient  classification 
variable,  might  be  accompanied  by  a  renewed 
incentive  to  change  coding  practices  In  particu- 
lar, hospitals  would  have  an  increased  incentive 


tion?  -^d 


to  code  complication?  ^d  comorbidities  for  pa- 
tients over  age  69.  The  Commission  believes  this 
and  other  potential  coding  practice  changes  that 
might  affect  case-mix  measurement  should  con- 
tinue to  be  monitored. 

ProPAC    is   anxious   to   begin    working   with 
HCFA  on  identifying  and  evaluating  design  op- 
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tions  for  this  study  Several  issues  need  to  be 
addressed  in  designing  the  study,  including  nec- 
essary precision,  hospital  sampling  strategies, 
timing,  and  methods  of  reabstraction  In  addi- 
tion, the  study  design  should  incorporate  a 
method  to  examine  changes  in  the  amount  and 
typje  of  information  recorded  on  the  medical 
record. 
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Chapters 

Analytic  Plans 
of  the  Commission 


This  chapter  describes  the  Commission's  ana- 
lytic agenda  for  identifying  fxjtential  improve- 
ments to  the  prospective  payment  system  These 
plans  reflect  ProPAC's  continuing  efforts  to  de- 
velop an  empirical  basis  for  modifying  DRG 
classifications  and  calculating  the  payment 
amounts  The  plans  flow  from  the  analyses  com- 
pleted to  date,  either  expanding  current  work  or 
studying  new  topics. 

Since  the  implementation  of  PPS  more  than 
three  years  ago.  many  government  and  private 
organizations  have  become  involved  in  PPS- 
related  research  Considering  this  growing  body 
of  knowledge,  the  Commission  carefully  moni- 
tors research  being  planned  or  in  progress  The 
Commission  consults  regularly  with  HHS, 
HCFA,  CBO,  and  other  government  entities  as 
v.ell  as  with  professional  societies,  benericiar>- 
organizations,  and  other  private-sector  groups. 
This  enables  ProPAC  to  define  an  analytic 
agenda  that  makes  the  best  use  of  its  limited 
resources. 

Although  the  implementation  of  PPS  has 
t>een  largely  successful,  technical  updates  and 
improvements  will  be  necessary  to  ensure  con- 
tinued equitable  payments  to  hospitals  These 
include  ProPACs  updates  of  the  payment 
amounts,  adjustments  to  the  DRG  classifications 
to  reflect  changes  in  medical  technologies  and 
practice  patterns,  and  other  technical  adjust- 
ments to  the  payment  mechanism. 

The  Commission  recognizes  the  need  to  look 
beyond  the  payment  mechanism  and  to  study 
the  effects  of  PPS  on  hospitals  and  beneficiaries 
Now  that  the  system  has  been  in  effect  for  sev- 
eral years,  it  is  important  to  examine  how  hos- 
pitals have  responded  to  the  incentives  of  PPS 


and  the  effects  on  beneficiaries'  access  to  high- 
quality  care 

Thus,  the  Commission's  analytic  agenda  re- 
fiects  a  balance  between  technical  updates  and 
improvements  to  the  payment  mechanism  as 
well  as  efforts  to  measure  and  adjust  for  the 
effects  of  PPS.  This  chapter,  which  summarizes 
these  analytic  plans,  is  divided  into  three 
sections:  (li  DRG  classification  and  case-mix 
measurement,  (2)  improving  and  updating  the 
payment  amounts,  and  f3<  quality  of  care  and 
effects  of  PPS  on  beneficiaries. 

DRG  CLASSIFICATION  AND  CASE- 
MIX  MEASUREMENT 

In  the  past  two  years,  the  Commission  has 
considered  three  broad  approaches  to  improving 
the  measurement  of  case  mix 

•  Retaining  the  current  system  but 
revising  it  incrementally  as  problems 
emerge; 

•  Retaining  the  system  in  principle  but 
reconstructing  it  using  newer,  more 
complete  data  bases;  and 

•  Implementing  an  alternative  system, 
either  in  conjunction  with  DRGs  or  to 
replace  DRGs. 

In  its  April  19S6  report,  the  Commission  rec- 
ommended retaining  the  current  DRG  system 
along  with  several  incremental  modifications 
and  improvements  At  the  same  time,  ProPAC 
voiced  its  concerns  regarding  the  significant 
variations  in  resource  use  evident  within  DRGs. 
The  report  described  the  Commission  s  analytic 
plan  for  systematically  evaluating  these  vari- 
ations. 
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The  Commission  has  now  completed  this  eval- 
uation as  well  as  several  other  studies  designed 
to  improve  case-mix  measurement.  These 
included  an  analysis  of  the  use  of  patient  age  in 
definmg  DRGs  and  two  pilot  projects  on  restruc- 
turing the  list  of  complications  and 
comorbidities  and  surgical  hierarchies  Based  on 
this  work,  the  Commission  has  reaffirmed  its 
position  on  maintaining  the  DRG  system  for  the 
present  (Recommendation  20)  and  made  several 
recommendations  for  improvements  (Recom- 
mendations 21  through  23). 

In  the  long-term,  it  may  be  necessary  to  de- 
velop improvements  in  the  measurement  of  case 
mix  based  on  patient  information  not  currently 
available  from  the  discharge  abstract  The  Com- 
mission believes,  however,  that  it  is  premature 
to  recommend  major  DRG  reconstruction  or  im- 
plementation of  one  of  the  alternative  systems 
that  use  additional  patient  data.  Some  of  the 
alternative  systems  are  still  under  development. 
and  much  of  the  work  needed  to  evaluate  these 
systems  has  yet  to  be  initiated  Further,  the 
Commission  believes  that  the  administrative 
costs  as  well  as  the  benefits  associated  with  the 
reporting  of  new  data  should  be  considered 
before  adopting  any  alternative  system. 

The  rest  of  this  section  describes  ProPAC's 
analytic  plans  for  improving  case-mix  measure- 
ment. Based  on  the  approaches  cited  earlier,  the 
Commission's  efforts  will  focus  oa: 

•  Developing  incremental  improvements 
related  to  new  technologies,  specific 
DRGs,  or  groups  of  DRGs, 

•  Developing  more  generic  improvements 
in  case-mix  measurement,  such  as  im- 
proved complication  and  comorbidity 
lists  and  a<^/ustmenLs  for  the  unique 
problems  of  specialty  hospitals, 

•  Monitoring  the  development  and  evalua- 
tion of  alternative  case-mix  systems,  and 

•  Developing  improvements  in  other  areas 
related  to  case  mix,  such  as  outlier  pay- 
ment policy  and  allocation  of  nursing 
costs 


Technologies  and  F*ractice  Patterns 

For  the  past  two  years,  the  Commission  has 
analyzed  a  number  of  specific  problems 
a.'wocuited  with  individual  technologies  and 
chianges  m  medical  practice  patterns  These 
tseut^  arise  from  staff  analys*^  and  from  corre- 
spondence with  a  wide  variety  of  concerned  in- 
dividuals and  organizations  Some  of  the  issues 
emerge  when  new  technologies  become 
Medicare-covered  services  For  example,  in  the 
past  year,  the  Commission  studied  heart  trans- 
plantation and  cochlear  implantation  because 
they  became  covered  services  Other  issues  sur- 
face as  practice  patterns  change.  In  the  coming 
year,  for  instance,  the  Commission  plans  to 
study  the  practice  changes  related  to  cardiac 
catheterization  during  myocardial  infarction 

ProPAC  will  continue  to  devote  part  of  its 
resources  to  careful  review  of  these  issues  and 
further  in-depth  analysis  for  selected  cases.  The 
Commission  will  recommend  improvements  on  a 
case-by-case  basis,  where  appropriate,  to  incor- 
porate new  technologies  into  the  system  or  to 
reflect  medical  practice  pattern  changes. 

The  Conrmission  recognizes  the  difficulties  in- 
herent in  incorporating  new  technologies  and 
medical  practices  into  PPS.  ProPAC  continues 
to  consider  improvements  that  provide  appropri- 
ate incentives  for  the  development,  adoption, 
and  diffusion  of  new  technologies  However,  the 
Commission  is  careful  to  avoid  promoting  the 
adoption  of  technologies  that  are  unproven  or 
unnecessary  for  the  efficient  delivery  of  high- 
quality  care. 

The  current  financial  incentive  to  implant  the 
least  costly  pacemaker  device,  for  example, 
could  have  an  adverse  impact  on  quality  of  care. 
Similar  incentives  may  exist  for  the  implanta- 
tion of  penile  prostheses.  The  Commission  is 
concerned  that  hospitals,  faced  with  this  pay- 
m^'nt  incentive,  may  deny  patients  access  to 
nfw  technologies  ProPAC  plans  to  complete  a 
small-scale  project  to  study  beneficiary  access  to 
expensive  devices  under  f^PS  The  Commission 
is  also  considering  committing  resources  to 
track  the  development  and  diffusion  of  selected 
medical  technologies  so  that  it  can  assess  how 


beneficiary    access    to    new    technologies    has 
changed  under  PPS 

The  Commission  will  also  devote  resources  to 
studying  specific  DRGs,  or  groups  of  DRGs. 
which  exhibit  special  problems  that  may  be  ad- 
dressed by  modifying  the  DRGs  In  some  cases, 
such  as  reconfiguring  the  lymphoma  and  leuke- 
mia DRGs.  DRG-specific  improvements  may  be 
recommended  In  other  cases,  the  findings 
might  suggest  the  need  for  a  more  generic 
policy  adjustment,  such  as  addressing  the 
unique  problems  of  specialty  hospiUls 

Additional  coding  and  assignment  issues  will 
be  studied  for  individual  DRGs  or  groups  of 
DRGs  For  example,  the  Commission  plans  to 
study  DRG  46*  (operating  procedures  unrelated 
to  principal  diagnosis i.  It  will  recommend  re- 
finements to  reduce  the  clinical  and  resource- 
use  heterogeneity  in  this  DRG  Other  issues 
may  include  the  determination  of  principal  di- 
agnosis and  DRG  assignment  when  multiple 
procedures  are  performed  during  a  hospital 
stay. 

During  1986,  the  Commission  adopted  several 
principles  for  improving  case-mix  measurement. 
Two  of  these  principles  apply  not  only  to  new 
technologies  and  practice  pattern  changes  but 
also  to  more  generic  improvements  like  the 
elimination  of  age  as  a  criterion  for  classifica- 
tion. These  principles  are: 

•  The  analyses  supporting  the  develop- 
ment of  recommendations  will  focus 
primarily  on  the  Medicare  patient  popu- 
lation. The  Commission  will  consider 
other  population  groups  in  the  develop- 
ment of  case-mix  measurement  recom- 
mendations depending  on  the  availabil- 
ity of  daU  and  the  feasibility  of  such  an 
effort. 

•  Where  possible.  recommendations 
regarding  changes  in  the  DRG  classifica- 
tion system  will  be  based  on  patient 
diagnostic  characteristics  that  refiect  ap- 
propnate  treatment  At  times,  however, 
it  will  be  necessary  to  recommend  DRG 
classification  based  on  treatment  or  di- 
agnostic procedures  provided. 
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Further,  the  Commission  believes  that,  in 
some  situations,  it  may  be  necessarv'  to  assign 
new  technologies  to  unique,  temporary  device- 
or  procedure-specific  DRGs  These  temporary 
DRGs  will  be  periodically  monitored,  the  DRG 
assignment  will  be  evaluated  after  three  years 
or  sooner,  if  appropriate.  The  Commission  has 
adopted  the  principle  of  calculating  a  DRG 
weight  using  the  best  data  available  Occasion- 
ally, however,  technologies  are  in  such  early 
stages  of  diffusion  that  no  adequate  charge  or 
cost  data  will  be  available  In  this  case,  the 
Commission  will  use  exp>ert  judgment  to  supple- 
ment the  best  available  data. 

Case-Mix  Measurement  Issues 

The  Commission's  case-mix  measurement 
work  completed  since  the  April  1986  report  has 
focused  on  developing  refinements  in  the  DRG 
assignment  criteria  These  analyses  included  a 
systematic  evaluation  of  DRGs  to  identify  poten- 
tial problems  in  DRG  construction  and  classifi- 
cation In  addition,  the  Commission  studied  the 
appropriateness  of  using  age  as  an  assignment, 
criterion,  and  possible  refinements  to  the  list  of 
CCs  and  to  the  surgical  hierarchies.  These  anal- 
yses are  reported  in  Technical  Appendix  B. 

The  Commission  will  continue  to  study  refine- 
ments to  the  DRG  system.  To  some  extent  this 
will  be  limited  to  monitoring  ongoing  studies  by 
HCFA  and  other  organizations.  It  is  likely,  how- 
ever, that  follow-up  analysis  or  further  collabo- 
rative work  with  HCFA  will  be  necessarvv  The 
Commission's  analvlic  plans  for  studying  refine- 
ments during  1987  are  described  briefly  below. 

Patient  .Age — Patient  age  is  currently  used  to 
define  95  pairs  of  DRGs  that  distinguish  pa- 
tients who  are  under  70  from  those  70  years  or 
older.  Patients  70  years  or  older  are  currently 
grouped  with  patients  who  have  a  CC  Based  on 
work  completed  since  the  April  1986  report,  the 
Commission  believes  that  defining  DRGs  on  the 
basis  of  having  a  CC.  regardless  of  age.  is  more 
appropriate  As  a  result,  this  report  encourages 
the  Secretary  to  eliminate  age  as  an  assignment 
criterion  (Recommendation  21). 

The  Commission  also  urges  the  Secretary  to 
study  DRGs  that  currently  do  not  split  on  the 
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basis  of  age  and/or  CC  to  determine  if  splitting 
these  DRGs  on  the  basis  of  CC  alone  is  appropri- 
ate in  some  cases  During  1987,  the  Commission 
Will  monitor  work  conducted  by  HCFA  on  this 
issue  If  necessary,  ProPAC  will  devote  its  own 
resources  to  complete  this  analysis. 

Complications  and  Comorbidities — The  Com- 

misi>ion  previously  expressed  its  concern  regard 
ing   the   adequacy   of  the   current   list   of  CCs 
Based  on  work  completed  since  the  April   19Wri 
report.  ProPAC  believes  that  refining  the  deHni 
tion  of  CCs  will  improve  the  ability  of  the  DRGs 
to  capture  differences  in  case  complexity    The 
Commission    is   aware   that   HCFA    has   several 
Studies    under    way    to    develop    and    evaluate 
modifications  to  the  CC  list.  The  Commission 
will  monitor  the  progress  of  these  efforts  and 
will  evaluate  any  changes  proposed  by  the  Sec- 
retary. 

It  is  likely  that  improvements  in  the  list  of 
CCs  (eg.  the  use  of  MDC-  or  DRG-specific  lists' 
would  affect  the  results  of  past  and  future  anal- 
yses of  patient  age.  Improving  the  CC  lists  in 
conjunction  with  the  elimination  of  age  as  a 
criterion  would  probably  improve  the  DRGs  fur- 
ther. This  needs  additional  study,  however. 

Operating  Room  Procedures — The  Commis- 
sion has  continued  to  urge  the  Secretary  to 
review  and  update  the  list  of  operating  room 
procedures  and  surgical  hierarchies  During 
1986.  ProPAC  completed  a  pilot  study  that  ex- 
amined the  current  surgical  hierarchies  for 
three  MDCs.  The  findings  indicate  that  the  sur- 
gical hierarchies  need  to  be  examined  on  a  sys- 
temwide  basis  A  regular  evaluation,  combining 
clinical  and  statistical  methodologies,  would  pro- 
vide more  appropriate  surgical  procedure 
groupings  and  hierarchies  The  Commission  will 
monitor  closely  the  efforts  by  HCFA  in  this  area 
and  evaluate  future  refinements. 

Specialty  Ho8pital» — The  Commission  has  in- 
creasingly become  concerned  that  the  current 
DRG  classifications  and  weights  do  not  appro- 
priately reflect  the  resource  use  of  specialty  hos- 
pitals under  PPS  As  referral  institutions,  these 
centers  may  treat  only  the  most  complicated 
cases  in  a  given  DRG   Findings  from  am  analysis 


of  burn  cases,  reported  m  the  April  1986  report, 
illustrate  this  point. 

.Analyses  completed  since  the  April  1986 
report  suggest  an  even  greater  need  to  evaluate 
specialty  centers  The  results  showed  that  re 
finements  in  the  DRGs  that  significantly  in- 
crease DRG  homogeneity  may  not  have  major 
hospital-level  effects  That  is,  even  if  the  hetero- 
geneity within  DRGs  can  be  reduced,  the  above- 
average  resource  costs  for  patients  in  certain 
hospitals  remain  largely  unaffected  To  the 
extent  that  higher  costs  are  not  due  to  unneces- 
sary treatment  or  inefficiencies,  these  ho«;pitals 
will  be  paid  unfairly  under  PPS  Specialty  hos- 
piUls  comprise  one  group  of  hospitals  where 
this  may  be  true  The  Commission  plans  to  con- 
tinue it,«  analysis  of  specialty  hospitals  during 
^♦'^T  and  will  recommend  improvements  where 
appropriate 

Coding  Issues— The  Commission  has  contin- 
ued to  identify  problems  related  to  the  lCD-9- 
CM  coding  system  for  procedures  and  diagnoses. 
ProPAC  believes  that  maintaining  and  updating 
the  current  ICD-i^-CM  system  is  critical  to  en- 
suring appropriate  DRG  assignment  ProPAC 
has  identified  other  areas  for  further  evaluation 
and  plans  to  continue  studying  these  issues  as 
well  as  monitoring  changes  in  the  coding 
system  These  analyses  are  likely  to  include:  (U 
an  evaluation  of  the  extent  to  which  revisions  to 
the  DRGs  should  explicitly  consider  the  use  of 
multiple  codes  to  describe  a  single  disease 
entity,  and  (2)  whether  more  explicit,  consistent 
rules  for  coding  patients  with  multiple  condi- 
tions or  procedures  should  be  developed. 

Alternative  Case-Mix  Measurement 
Systems 

The  Commission  recognizes  that  in  the  long- 
term  it  may  be  necessary  to  consider  an  alterna- 
tive patient  classification  system  to  replace  or 
modify  the  DRGs  However,  research  comparing 
the  alternative  caise-mix  measurement  systems 
IS  still  at  a  preliminary  stage  It  is  unlikely  that 
any  of  the  systems  could  be  considered  for  PPS 
use  in  the  next  one  to  two  years  A  comprehen- 
sive study  on  a  single  data  base  comparing  all 
the  systems  has  yet  to  be  initiated. 
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Several  of  the  systems  use  the  same  patient 
discharge  data  as  the  DRG  system,  while  others 
use  data  not  currently  available  from  patient 
discharge  abstracts  Systems  using  data  that 
supplement  what  is  currently  collected  may 
show  promise  for  case-mix  measurement.  But 
these  systems  are  largely  untested  and  gener- 
ally involve  additional  cost.  It  is  unclear  if  any 
of  the  systems  using  existing  discharge  data  sig- 
nificantly improves  case-mix  measurement  The 
Commission  will  continue  to  monitor  the  devel- 
opment and  evaluation  of  these  systems. 

Other  Issues  Related  to  Case-Mix 
Measurement 

The  Commission  will  continue  to  devote  re- 
sources to  study  issues  related  to  case-mix  meas- 
urement, including: 

•  Policies  designed  to  deal  with  deficien- 
cies in  the  measurement  of  case  mix, 
such  as  outlier  payments; 

•  Technical  adjustments  or  methodological 
concerns  regarding  the  use  of  DRGs  for 
payment,  such  £is  the  allocation  of  nurs- 
ing costs;  and 

•  Variations  in  resource  use  not  accounted 
for  by  DRGs. 

The  Commission  plans  to  study  these  issues 
and  others  related  to  case  mix  as  they  emerge. 
Specific  plans  are  described  below. 

Outlier  Payment  Policy— The  Commission  is 
concerned  that  current  outlier  payment  policy 
may  not  result  in  payments  that  are  related 
equitably  to  hospital  use  of  resources.  The  Com- 
mission believes  that  further  research  is  needed 
to  determine  the  appropriateness  of  current 
outlier  policy  Outlier  analyses  completed  by 
ProPAC  indicate  that  outlier  payments  and  dis- 
charges are  unevenly  distributed  across  hospital 
groups  and  by  DRGs  The  Commission  recom- 
mends that  risk  should  be  evaluated  at  both  the 
case  level  and  the  hospital  level  as  refinements 
to  the  outlier  payment  policy  are  developed 
•  Recommendation  17). 

The  Commission  believes  that  daily  costs 
should  be  examined  to  determine  the  level  of 
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financial  risk  for  outlier  cases.  It  plans  to  fund 
a  major  research  project  to  examine  costs  for 
particular  services  for  each  day  of  a  stay  and  to 
identify  the  major  factors  that  infiuence  varia- 
tion in  the  daily  incremental  cost  of  care  The 
results  of  these  analyses  should  help  ProPAC 
recommend  changes  in  outlier  payment  policy 
to  reflect  more  accurately  the  resources  hospi- 
tals use  to  treat  outlier  cases. 

Transfers  and  Readmissions— Patients  who 
have  been  transferred  between  hospiuls  may  be 
more  severely  ill  than  those  who  have  not  This 
is  a  more  likely  problem  for  selected  DRGs, 
such  as  bums.  The  Commission  will  continue  to 
evaluate  transfer  policies  in  the  context  of  indi- 
vidual DRG  analyses  ProPAC  will  study  the 
adequacy  of  payments  for  the  transferring  and 
receiving  hospitals  as  well  as  the  incentives  of 
current  policy. 

Changes  in  readmission  and  transfer  rates 
may  provide  empincal  evidence  about  how  PPS 
affects  beneficiary  access  to  hospital  care  The 
Commission  will  examine  changes  m  readmis- 
sion rates  as  part  of  its  study  of  targeted  groups 
of  beneficiaries  described  later  in  this  chapter. 
Readmissions  and  transfers  also  will  be  studied 
to  monitor  hospital  responses  to  PPS  incentives. 

Nursing  Intensity — Nursing  intensity  vari- 
ations exist  both  within  and  across  DRGs.  Vari- 
ations within  DRGs  are  likely  to  be  closely 
linked  to  variations  in  patient  complexity,  or 
heterogeneity,  which  has  been  the  focus  of 
much  of  the  Commission's  case-mix  measure- 
ment work  to  date.  Nursing  intensity  variations 
across  DRGs  currently  are  not  reflected  fully  in 
the  DRG  weights  This  was  caused  by  the  meth- 
ods used  to  allocate  nursing  costs  in  calculating 
the  weights. 

In  its  1985  and  1986  April  reports,  the  Com- 
mission voiced  its  concern  about  the  possible 
inaccuracies  introduced  in  the  DRG  weights  as 
a  result  of  nursing  cost  allocation  methods. 
During  1986,  the  Commission  completed  some 
small-scale  research  projects  and  monitored 
other  research  to  document  the  magnitude  of 
the  problem.  Further,  using  the  most  recent  re- 
search findings.  ProPAC  simulated  the  effect  of 
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adjusting  the  DRG  weights  to  account  for  nurs- 
ing intensity. 

The  simulation  results  show  that  adjusting 
for  variations  in  nursing  intensity  is  likely  to 
have  limited  effects  on  DRG  weights  and  hospi- 
tal case-mix  indexes.  Thus,  no  major  research  is 
planned  at  this  time.  The  Commission  will,  how- 
ever, continue  small-scale  efforts  to  monitor 
Other  work  and  will  consider  studying  specific 
issues  and  DRGs. 

The  Commission  recognizes  the  importance  of 
nursing  services  in  the  provision  of  high-quality 
hospital  care.  To  date,  however,  there  is  little 
evidence  about  the  relationships  among  nursing 
skill  mix,  the  amount  of  nursing  care,  and  qual- 
ity of  care.  During  1987.  the  Commission  will 
consider  committing  resources  to  gain  more 
understanding  about  this  relationship  In  devel- 
oping improvements  in  the  DRGs,  ProPAC  will 
continue  to  consider  the  ability  of  the  DRG 
system  to  promote  appropriate  levels  of  nursing 
services. 

Labor/Nonlabor    Portions    of   the    Payment 

Amount.s — The  Commission  has  continued  to  be 
coruerned  about  DRGs  involving  expensive 
implantable  devices.  The  current  methodology 
for  the  payment  mechanism  and  for  DRG 
weight  calculation  assumes  that  approximately 
75  percent  of  ^ts  are  labor-related  Payment 
inequities  may^cur  for  DRGs  where  nonlabor 
accounts  for  significantly  more  or  less  than  25 
percent  of  costs. 


The  financial  impact  of  adjusting  the  stand- 
ardized amounts  to  account  for  the  variation  in 
labor  portions  across  DRGs  is  uncertain  The 
Commission  believes,  therefore,  that  this  issue 
deserves  further  study  ProPAC  will  review  the 
findings  from  research  sponsored  by  HCFA, 
which  was  made  available  recently  Where  ap- 
propriate, the  Commission  will  initiate  further 
studies  to  examine  the  effects  of  the  area  wage 
index  and  the  labor  and  nonlabor  cost  portions 
of  the  standardized  amounts  on  PPS  payments 
to  hospitals. 

Medicare  KliKibility  on  the  Ba.sis  of  Disabil- 
ity or  F:nd  Stage  Kenal  Disease— In  1972.  Medi- 
care  phgibiluy    was   extended   to   persons   with 


end  stage  renal  disease  (ESRD  and  persons  who 
had  been  receiving  social  security  disability 
benefiu->  for  24  months  The  Commission  is  inter- 
ested in  studying  whether  beneficiaries  who  are 
eligible  for  Medicare  due  to  EISRD  or  disability 
differ  from  those  who  are  over  65  in  term.';  of 
the  conditions  treated  and  the  resources 
consumed  Significant  inequities  in  payments 
could  reduce  access  to  high-quality  care  for 
ESRD  and  disabled  patients. 

ProPAC  resources  already  have  been  commit- 
ted to  other  analyses  that  involve  Medicare 
beneficiaries  eligible  because  of  ESRD  disability. 
One  of  ProPAC's  current  studies  involves  ana- 
lyzing the  appropriateness  of  the  coding  for 
ESRD  beneficiaries  The  Commission's  study  of 
targeted  groups  of  beneficiaries  is  examining 
characteristics  of  the  disabled  population  and 
comparing  them  with  other  potentially  vulner- 
able groups  (eg,  frail  Medicare  patients'  The 
C-ommission  is  considering  committing  addi- 
tional resources  to  study  this  issue  further. 

Variations  in  Resource  I'se — Variations  in 
resource  use  have  been  the  primary  focus  of 
efforts  to  improve  case-mix  measurement  The 
objective  has  been  to  reduce  patient-level  vari- 
ations in  charges  within  DRGs  However,  re- 
sults of  the  Commission's  systematic  evaluation 
suggest  that  DRG  refinements  that  reduce  vari- 
ations within  DRGs  on  the  patient  level  do  not 
necessarily  have  important  effects  on  the  hospi- 
tal level  Nevertheless,  the  refinements  may 
still  be  desirable  to  provide  more  accurate  DRG 
weights 

If  hospital-level  variations  remain  largely  un- 
affected by  refinements  on  the  fringes  of  the 
DRG  system,  it  becomes  more  important  to  ex- 
amine the  distribution  of  hospital-level  resource 
use  The  systematic  evaluation  results  demon- 
strated, not  surprisingly,  that  hospitals  with 
higher  charges  are  more  likely  to  be  teaching, 
urban,  and  disproportionate  share  hospitals. 
TTie  Commission  will  expand  its  examination  of 
hospital-level  variations  as  improvements  to 
case-mix  measurement  are  developed. 
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I.MPROVING  AND  UPDATING  THE 
PAYMENT  AMOUNTS 

The  Commission's  objective  in  improving  DRG 
classification  and  case-mix  measurement  is  to 
ensure  that  payments  are  distributed  appropri- 
ately based  on  the  resources  required  to  treat 
individual  patients  In  addition  to  equitable  pay- 
ment distribution,  ProPAC  believes  that  deter- 
mining appropriate  aggregate  payment  levels  is 
critical  to  the  provision  of  quality  care  for  Medi- 
care beneficiaries  The  Commission,  therefore, 
devotes  significant  resources  to  this  effort. 

This  section  describes  the  Commission's  ana- 
lytic plans  for  determining  appropriate  payment 
levels  and  distributing  payments  to  hospitals  It 
begins  with  a  discussion  of  ProPAC's  analytic 
plans  to  support  its  deliberations  on  an  appro- 
priate change  in  the  base  payment  amount  for 
hospitals  This  is  followed  by  a  description  of 
the  Commission's  research  agenda  for  studying 
other  issues  related  to  the  payment  amounts. 
Included  here  are  plans  for  studying  the  effect 
of  payment  distribution  for  selected  hospital 
classes  and  the  inclusion  of  capital  in  PPS. 

I  pdating  the  Standardized  Amounts 

ProPAC  is  required  to  develop  recommenda- 
tions regarding  the  rate  at  which  the  Medicare 
standardized  amounts  should  be  updated  annu- 
ally The  update  factor  consists  of  two  major 
components— the  market  basket  adjustment  and 
the  discretionary  adjustment  factor.  In  the  rec- 
ommendation for  the  fiscal  year  1988  rates,  the 
update  factor  includes  a  third  major  compo- 
n*-nt— an  adjustment  to  the  standardized 
amounts  based  on  more  recent  cost  data  (Rec- 
ommendation 2). 

The  market  basket  adjustment  allows  for 
changes  in  the  cost  of  the  goods  and  services 
used  by  hospitals.  Since  issuing  its  April  1986 
report.  ProPAC  conducted  several  analyses  of 
hospital  market  basket  components  The  Com- 
mission will  continue  to  monitor  market  basket 
issues,  but  no  further  analytic  efforts  currently 
are  planned  in  this  area.  The  Commission's  ef- 
forts to  continue  to  refine  methods  for  measur- 
ing the  components  of  the  DAF  and  for  analyz- 
ing the  standardized  amounts  are  discussed 
below. 
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The  Discretionary  Adjustment  Factor— The 
DAF  is  a  component  of  ProPAC's  update  factor 
recommendation  which  refiects  judgments  re- 
garding four  factors  that  influence  the  average 
cost  of  a  discharge.  These  factors  are  measures 
of  scientific  and  technological  advances,  hospi- 
tal productivity,  site-of-care  substitution,  and 
real  case-mix  change  In  establishing  the  DAF, 
the  Commission  strives  to  ensure  that  Medicare 
inpatient  payment  levels  are  appropriate  to 
enable  hospitals  to  provide  high-quahty,  cost- 
effective  care  for  beneficiaries. 

The  Commission  continues  to  devote  signifi- 
cant resources  to  refining  its  measurement  of 
change  in  the  factors  comprising  the  DAF. 
These  efforts  include  identifying  new  data 
sources  as  well  as  precise  measures  of  changes 
in  the  factors  and  their  interrelationships.  Spe- 
cific analytic  activities  are  described  below. 

Scientific  and  Technological  Advances— The 
purpose  of  this  portion  of  the  discretionary 
adjustment  factor  is  to  provide  adequate  funds 
for  adoption  of  cost-effective,  quality-enhancing 
technologies.  The  scientific  and  technological 
advances  adjustment  recognizes  the  need  for  an 
allowance  for  relatively  new  technologies  that 
are  in  the  early  stages  of  diffusion. 

During  1987,  the  Commission  will  attempt  to 
improve  its  understanding  of  technology  diffu- 
sion and  Its  impact  on  Medicare  costs  per  case. 
Particular  emphasis  will  be  placed  on  determin- 
ing the  point  at  which  a  technology  has  diffused 
adequately  so  that  additional  funding  through 
the  DAF  IS  no  longer  necessary. 

Productii'ity—The  Commission  will  refine  its 
efforts  to  measure  total  factor  productivnty,  ac- 
counting for  changes  in  outputs  that  are  pro- 
duced by  a  given  level  of  inputs.  Total  factor 
productivity  refers  to  productivity  measures 
that  reflect  labor,  nonlabor,  and  capital  inputs. 
The  Commission's  work  will  attempt  to  more 
directly  reflect  the  fact  that  outputs  tend  to 
change  more  rapidly  in  the  hospital  industry 
than  in  other  industries. 

In  1987,  the  Commission  will  continue  to  ex- 
amine measures  of  total  factor  productivity 
based  on  per  day  and  per  admission  measures  of 
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output  Analysis  will  focus  on  empirual  meas- 
ures of  hospital  productivity  that  an?  develop«»d 
by  aggregating;  productivity  measures  for  indi 
vidua!  hospital  depart meniji  Duta  will  be  re 
fined  to  permit  measurement  of  productivity 
based  on  departmental  uniLs  of  service  The 
Commission  also  plans  to  refine  the  unacijusted 
measures  to  account  for  changes  in  skill  mix. 
occupancy  rates,  and  the  DRG  case-mix  index 

Slte-of-Cart  Substitution— In  order  to  measure 
site-of<are  substitution,  data  must  be  obtaineti 
about  services  provided  to  a  patient  both  in  and 
outside  of  the  hospital  for  an  entire  episode  of 
illness.  CBO  and  ProPAC  have  recently  created 
a  data  set  that  links  Medicare  Part  A  and  Part 
B  billing  data,  by  beneficiary,  for  an  episode  of 
illness  ProPAC  plans  to  use  these  data  to  quan 
tity  the  amount  of  site-of-care  substitution  that 
has  occurred 

Concurrently,  the  Commission  plans  to  de 
velop  proxies  for  site-of-care  usa^e  to  measure 
total  resources  consumed  during  an  episode  of 
illness.  ProPAC  also  will  examine  shifts  in  the 
site  of  care  for  selected  procedures  and  changes 
in  the  proportion  of  procedures  or  services  deliv- 
ered on  an  outpatient  basis 

Real  Case-Mix  Change — The  Commission  rec- 
ognizes three  sources  of  case-mix  change 
changes  in  case  complexity  withm  DRGs. 
changes  in  patients  and  treatments  across 
DRGs,  and  changes  in  coding  practices  that 
result  in  different  DRG  assignments. 

Only  the  first  two  sources  are  considered  real 
case-mix  change  because  they  reflect  changes  in 
patient  resource  requirements  Therefore.  the\ 
are  the  only  types  of  chan^je  relevant  to  the 
DAP  Changes  in  patients  and  treatments  across 
DRGs  and  changes  in  coding  practices  are  re- 
flected in  the  case-mix  index  Thus,  it  is  impor 
tant  to  separate  real  case-mix  change  from 
coding  change. 

The  Commission  is  undertaking  two  major  ef- 
forts to  measure  real  case-mix  change  The  first 
is  the  continuation  of  a  study  conducted  to  pro- 
vide estimates  of  real  case  mix  change  across 
DRCis  The  methodology  minimizes  the  eftects  of 
coding  changes  on  the  case-mix  index  by  using 


an  "optimized"  DRG  case-mix  index  for  1984 
through  1986  Specifically,  this  technique  esti- 
mates what  the  DRG  case-mix  index  would  have 
been  for  the  period  if  hospitals  had  coded  all 
caises  in  a  manner  that  maximiied  reimburs€^ 
ment  within  plausible  constraints  The  Commis- 
sion plans  to  validate  and  refine  this  methodol- 
ogy to  improve  me^isures  of  real  case-mix 
change  over  time 

In  its  second  major  effort,  PruP.'XC  plans  to 
participate  in  a  medical  record  reabstraction 
study  designed  to  distinguish  between  real  case- 
mix  change  and  changes  due  to  coding  practices 
ProPAC  will  work  with  HCP'.A  to  design  and 
fund  this  study  Medical  records  will  be  system- 
atically examined  to  directly  meiisure  case  mix 
change  over  time  The  most  important  use  of 
data  from  this  studv  will  be  the  validation  of 
alternative  indirect  methods  for  estimating 
case-mix  change,  which  can  be  applied  to  ongo- 
ing analyses. 

Finally,  the  Commission  will  continue  to  ex- 
amine medical  record  coding  changes  and  how 
these  changes  may  affect  case-mix  index 
change  The  Commission  also  will  refine  and 
update  measures  of  ca&e-complexity  change 
within  DRGs. 

Studies  of  Cost  Report  Data— The  Commis- 
sion examined  first  year  PPS  cost  data  to  deter- 
mine both  changes  in  costs  per  case  since  1981 

and  hospital  financial  status  These  analyses 
provided  valuable  information  fur  the  Commis- 
sion's deliberations  regarding  an  appropriate 
update  for  the  payment  amounts  As  more 
recent  data  become  available,  the  Commission 
will  continue  to  examine  these  issues. 

The  timely  availability  of  Medicare  Cost 
Report  data  is  essential  for  analyzing  the  effects 
of  F^PS  on  hospitals  A  study  conducted  by  the 
Rand  Corporation  for  ProPAC  demonstrated 
that  cost  data  received  early  in  the  fiscal  year 
can  be  used  to  estimate  the  cost  characteristics 
of  PPS  hospitals  as  a  whole  ProPAC  wil)  spon- 
sor another  analysis  to  determine  if  a  similar 
early  return  sample  can  be  developed  for  PPS- 
excluded  hospitals 
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ProPAC  also  plans  to  investigate  issues  relat- 
ed to  the  validity  of  Medicare  Cost  Report  data 
submitted  during  PPS  years.  Specifically,  the 
Commission  plans  to  examine  the  cost-finding 
process  used  in  the  cost  report  as  well  as  the 
accuracy  of  the  data  reported  by  hospitals. 

Finally,  the  Commission  plans  to  combine 
Medicare  Cost  Report  data  with  patient  billing 
data.  Analyses  will  be  conducted  regarding  the 
appropriate  data  for  recalibrating  the  DRG 
weights,  estimating  capital  cost  variations 
across  DRGs,  and  comparing  costs  and  pay- 
ments for  individual  DRGs. 

Other  Issues  Related  to  the 
Payment  Amounts 

Besides  conducting  analyses  to  support  recom- 
mendations for  the  update  factor,  the  Commis- 
sion will  continue  to  examine  selected  fxjlicies 
that  also  affect  the  level  and  distribution  of  pay- 
ments to  hospitals.  The  Commission  will  focus 
on  those  policies  that  may  systematically 
underpay  or  overpay  hospitals.  It  also  will  ex- 
amine whether  PPS  is  an  appropriate  payment 
mechanism  for  selected  hospitals  because  of 
their  unique  cost  structures.  Finally,  the  Com- 
mission will  continue  to  examine  issues  arising 
when  capital  is  incorporated  into  PPS  pay- 
ments. 

In  order  to  address  these  issues,  the  Commis- 
sion plans  to  conduct  analyses  that  will  provide 
information  on  the  nature  of  variations  in  costs 

among  hospitals  Such  information  will  provide 
insight  into  the  potential  impact  of  future  PPS 
policy  decisions  on  hospitals.  Additional  details 
regarding  ProPAC's  analysis  of  other  payment 
issues  are  provided  below 

Excluded  Hospitals— Although  psychiatric, 
rehabilitation,  pediatric,  and  long-term  care  fa- 
cilities are  excluded  from  PPS,  ProPAC  is  re- 
quired to  recommend  an  update  factor  for  the 
target  rate  of  increase  limits  for  these  hospitals. 
In  1987,  the  Commission  will  continue  to  exam- 
ine the  differences  in  the  cost  structure  of  ex- 
cluded hospitals  compared  with  PPS  hospitals 

Research  will  emphasize  understanding  how 
PPS  incentives  affect  the  performance  of  ex- 
cluded hospitals    This  information  will  be  used 


to  develop  an  appropriate  update  factor  for 
these  hospitals.  The  Commission  will  study  the 
impact  of  changes  in  case  mix  and  site  of  care 
on  these  hospitals'  costs  and  service  delivery. 
ProPAC  also  plans  to  extend  its  productivity 
study,  described  in  the  section  on  the  DAF,  to 
excluded  hospitals. 

Rural  Hospitals— The  Commission  believes 
that  some  PPS  policies  may  systematically  place 
rural  hospitals  at  a  disadvantage.  To  determine 
the  extent  of  problems  rural  hospitals  face,  the 
Commission  plans  to  undertake  two  efforts.  The 
first  will  define  and  examine  the  financial  risk 
that  small,  isolated  rural  hospitals  must  over- 
come and  the  factors  in  PPS  that  may  exacer- 
bate this  risk.  Second,  the  Commission  will  iden- 
tify changes  in  urban  and  rural  hospital  cost 
structures  for  the  period  1981  through  1985,  and 
the  implications  of  these  changes  for  PPS  pay- 
ment policy. 

ProPAC  will  also  examine  differences  be- 
tween urban  and  rural  hospitals  in  its  study  of 
other  issues  discussed  in  this  chapter.  For  exam- 
ple, rural  hospitals  will  be  a  unit  of  analysis  in 
the  Commission's  studies  of  case-mix  change 
and  outlier  payments. 

Capital  Payment  Inder  PPS— Since  its  1986 
report,  the  Commission  has  conducted  several 
analyses  related  to  the  capital  payment  issue. 
As  a  result  of  these  analyses,  ProPAC  has 
reaffirmed  and  revised  some  of  its  1986  capital 
payment  recommendations.  Because  future 
Medicare  capital  payment  policy  remains  un- 
clear, the  Commission  plans  to  continue  its 
analysis  of  this  issue  in  1987. 

Several  capital  payment  implementation 
issues  remain  on  the  Commission's  analytic 
agenda  from  1986.  These  issues  include  study  of 
geographic  variations  in  construction  costs,  in- 
clusion of  capital  in  the  hospital  market  basket, 
and  the  effect  of  capital  on  other  PPS  payment 
components  Although  ProPAC  has  studied 
these  issues,  the  Commissioners  found  it  dif^V 
cult  to  incorporate  these  analyses  in  recommen- 
dations because  of  the  uncertainty  of  future 
policy  ProPAC  continues  to  believe  the  issues 
are  important  for  the  implementation  of  new 
capital   payment  policy  and   plans  to  continue 
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examining  these  areas    Other  specific  analytic 
activities  are  outlined  below 

Analysis  of  Vulnerable  Hospitals  L'ndar  Sew 
Capital  Payment  Policy — The  Commission  will 
continue  to  examine  hospitals  that  may  be  Ti- 
nancially  vulnerable  under  new  capital  pay- 
ment policy  as  a  result  of  current  or  near-term 
capital  obligations.  Using  an  investment  model, 
ProPAC  will  monitor  the  potential  effects  of  a 
new  capital  payment  system  on  hospitals  isee 
Technical  Appendix  A*  The  Commission  plans 
to  examine  closely  the  number  and  characteris- 
tics of  hospitals  that  may  be  financially  vulner- 
able under  new  capital  payment  initiatives 
Efforts  will  focus  on  identifying  financing  mech- 
anisms that  may  assist  hospitals  during  a  tran- 
sition to  a  new  capital  payment  system  and  how 
hospitals  can  take  advantage  of  such  mecha- 
nisms. 

DRG  Capital  Intensity  Variations— The  Com- 
mission believes  that  the  payment  system 
adopted  should  reflect  the  capital  resources 
consumed  during  an  inpatient  stay  It  will  study 
whether  the  existing  charge-based  weights  accu- 
rately reflect  the  capital  intensity  of  each  DRG 
The  Commission  plans  to  examine  the  variation 
in  capital  resource  intensity  across  DRGs  as 
well  as  within  selected  DRGs  Analysis  results 
will  help  determine  whether  it  is  appropriate  to 
distribute  capital  payments  on  the  basis  of  exist- 
ing DRG  weights,  or  if  some  alternative  pay- 
ment method  is  necessary. 

Hospital-Level  Effects  of  PPS 

The  Commission  continues  to  be  concerned 
about  the  effects  of  PPS  on  hospitals,  particu- 
larly the  adequacy  of  payment  levels  and  the 
distribution  of  payments  across  types  of  hospi- 
tals. Analyses  of  hospital  costs  and  payments 
contribute  to  the  Commission's  annual  update 
factor  recommendations  and  to  ProPAC's 
annual  report  on  the  impact  of  PPS  In  the 
long-term,  these  analyses  will  also  provide  in- 
sight into  the  effect  of  PPS  incentives  on  hospi- 
tals. 

The  Commission  will  continue  to  model  PPS 
payments  focusing  on  the  distribution  of  pay- 
ments across  hospitals.  ProPAC's  analysis  will 
update  information  on  the  distribution  of  pay- 


nients,  including:  adjustirtents  for  teaching,  di-^ 
proportionate  share,  and  outliers  across  hosf»»t;»< 
type*  The  CommiaHUjn  will  study  further  ehflfpr- 
ences  in  case-mix  index  change  across  hospitals 
Results  wiii  provide  information  about  the- 
extent  to  which  hospitals  must  adapt  to  the  rrev. 
incentives  and  reijuirements  of  PPS  Such  pay- 
ment reallocations  ultimately  may  affect 
whether  the  hospital  industrv  can  continue  to- 
provide  Medicare  beneficianes  with  quality 
care. 

Management  Stratejnes  and  the 
Administrative  Cost  of  Care 

The  Commission  intends  to  continue  its  exam- 
ination of  selected  hospital  managerial  strate- 
gies and  their  potential  effect  on  the  cost  and 
quality  of  care  Using  existing  data  sources, 
ProPAC  plans  to  studv  the  effects  of  strategies 
adopted  by  hospitals  to  improve  efTiciency  The 
Commission  will  study  possible  differences  in 
labor  expenses  and  skill  mix  between  hospitals 
that  implement  s^elected  strategies  and  those 
that  adopt  alternative  strategies  The  Commis- 
sion also  plans  to  examine  changes  in  services 
provided  by  hospitals  Specifically.  ProPAC  is 
interested  in  evaluating  strategies  that  are  de- 
signed to  change  or  reduce  selected  services. 

In  addition,  ProPAC  will  examine  the  admin- 
istrative costs  of  providing  inpatient  hospital 
care  Analysis  will  identify  the  costs  of  manag- 
ing the  Medicare  program  It  will  also  study  the 
administrative  costs  hospitals  incur  in  deliver- 
ing care  to  beneficiaries  The  Commission  espe- 
cially is  interested  in  the  extent  to  which  hospi- 
tal administrative  costs  are  changing  relative  to 
changes  in  patient  care  costs  To  study  this 
issue,  the  Commission  plans  to  examine  changes 
in  the  ratio  of  administrative  personnel  to  pa- 
tient care  personnel  per  admission  since  the  be- 
ginning of  PPS  While  the  study  of  administra- 
tive costs  will  not  generate  exact  estimates,  it 
will  provide  information  regarding  the  general 
magnitude  of  such  costs 

Qr AIJTV  OF  CARE  AND  EFFECTS 
OF  PPS  ON  BENEFICIARIES 

Since  the  beginning  of  its  work,  one  of  the 
Commissions  highest  priorities  has  been  to 
ensure  that  Medicare  beneficiaries  have  access 


to  high-quality  health  care.  The  prospective 
payment  system  was  designed  with  financial  in- 
centives to  encourage  hospitals  to  provide  care 
in  the  most  cost -effective  manner  Some  meth- 
ods to  achieve  lower  costs,  however,  could  lead 
to  inappropriate  reductions  in  quality  or  access 
to  care.  The  Commission  therefore  evaluates  all 
technical  and  analytic  work  with  consideration 
for  its  impact  on  quality  of  care. 

The  financial  success  or  failure  of  hospitals, 
for  example,  can  affect  access  to  high-quality 
health  care  for  Medicare  beneficiaries.  Thus, 
the  Commission's  recommendations  related  to 
payment  amounts  under  PPS  are  developed 
with  attention  to  the  impact  that  over-  or 
underpayment  may  have  on  access  and  quality. 
ProPAC  is  aware  of  the  wide  variability  in  the 
financial  status  of  individual  hospitals.  An  ade- 
quate payment  amount  for  one  hospital,  or  class 
of  hospitals,  may  be  quite  inadequate  for  an- 
other. 

The  Commission's  continued  work  on  rural 
hospitals,  and  past  work  on  disproportionate 
share  hospitals,  also  demonstrates  its  concern 
with  quality  and  access  to  care  For  these  hospi- 
tals, the  Commissioners  have  been  concerned 
that  inadequate  payment  amounts  may  result 
in  hospital  closures  or  the  inability  of  hospitals 
to  accept  some  patients.  Either  result  would 
compromise  access  to  care.  Similarly,  quality 
might  be  reduced  inappropriately  if  inadequate 
revenues  constrain  the  expenditure  of  resources 
to  care  for  patients. 

Changes  in  the  use  of  and  payment  for  new 
technologies  can  also  affect  the  quality  of  care 
delivered  to  beneficiaries  The  Commissioners 
wish  to  ensure  that  PPS  does  not  inhibit  the 
development  and  diffusion  of  new  technologies. 
On  the  other  hand,  ProPAC  would  find  the  in- 
appropriate adoption  of  new  technologies  unac- 
ceptable. It  has  addressed  these  concerns  by  im- 
plementing a  series  of  approaches  for  adjust- 
ments to  PPS  that  can  help  foster  the  appropri- 
ate adoption  of  new  technologies. 

These  are  examples  of  how  ProPAC's  major 
activities— recommending  payment  amounts 
and  adjustments  to  the  DRGs  —  relate  to  qual- 
ity of  care.   In  addition,  the  Commission   will 
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continue  to  devote  significant  resources  to  ac- 
tivities more  directly  related  to  quality  and 
access.  These  are  described  below 

General  Monitoring  Activities 

The  Commission  monitors  others'  quality  of 
care  efforts  to  avoid  duplicating  work  under 
way  elsewhere  For  example,  ProP.AC  recognizes 
the  important  and  evolving  role  of  the  PROs  in 
ensuring  quality  of  care  under  PPS  Dunng 
1987,  the  CoT-.mission  will  intensify  its  existing 
study  of  PRO  responsibilities,  particularly  those 
related  to  quality  of  care  review  ProPAC  also 
will  monitor  the  role  and  responsibility  of  the 
SuperPRO  and   its  impact  on   quality  of  care. 

Analytic  Agenda  for  Quality  of  Care 
Research 

In  1985,  ProP.AC  undertook  several  efforts  to 
provide  a  foundation  for  its  quality  of  care  and 
access  research  strategy  During  1986.  the  Com- 
mission initiated  a  major  analytic  project — the 
transitional  care  study— as  well  as  other  intra- 
mural and  extramural  studies  related  to  quality 
of  care.  Research  activities  planned  for  1987  are 
described  below. 

Study  of  Transitional  Care— The  Commis- 
sion's major  analytic  project  focuses  on  post- 
acute  or  transitional  care  services  available  to 
Medicare  beneficianes.  ProPAC  currently  is 
funding  a  study  by  Lewin  and  Associates  to 
review  the  availability,  provision,  and  cost  of 
care  provided  in  a  hospital  after  the  acute  por- 
tion of  the  hospital  stay  has  been  completed. 
This  effort  will  include  a: 

•  Synthesis  of  existing  literature  and  in- 
formation about  post-acute  and  transi- 
tional care, 

•  Nationwide  survey  of  hospitals  in  co- 
operation with  the  American  Hospital 
Association,  and 

•  Series  of  case  studies. 

Study  of  Tarfreted  Groups  of  Beneficiaries— 

The  Commission  also  will  analyze  Medicare 
claims  data  for  subgroups  of  beneficiaries  who 
may  be  at  greater  risk  of  adverse  outcomes  if 
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quality  of  care  deteriorates  ProPAC  has  identi- 
fieii  three  vulnerable  subgroups  for  initial 
study:  frail  beneficiaries  (defined  on  the  basis  of 
aK**  and  clinical  status);  disabled  Medicare  bene- 
ficiaries; and  dual  Medicare-Medicaid  eligibles 
These  groups  have  been  chosen  because  the 
Commission  believes  that  their  health  status 
may  be  a  sensitive  measure  of  changes  in  qual- 
ity of  care 

Review  of  PRO  Denials  of  Inpatient  Care — 

PF*S  and  the  ]'H()  review  that  h.is  accompiinied 
the  system  have  decreased  both  hospital  admis- 
sions and  length  of  stay  Although  the  impart  of 
shortened  lengths  of  stay  has  been  examined. 
little  attention  has  been  given  to  those  patients 
who  are  not  admitted  to  the  hospital. 

Because  it  wants  to  learn  more  about  these 
patients,  ProPAC  plans  to  complete  an  initial 
study  of  this  issue  in  the  coming  months  This 
project  will  review  the  PROs'  role  in  denial  of 
inpatient  care.  Even  though  few  patients 
actually  are  denied  admission  by  PROs.  the 
techniques,  standards,  and  criteria  used  by  indi- 
vidual PROs  to  make  these  denials  will  provide 
valuable  insights  into  changes  in  hospital  ad- 
mission practices 

Review  of  Hospital  Quality  Assurance  Sys- 
tems— The  Commission  is  interested  in  better 
understanding  hospitals'  efforts  to  monitor  the 
quality  of  care  they  deliver.  Many  hospitals 
have  developed  or  purchased  quality  assurance 
systems  to  help  them  monitor  quality  of  care 
The  Commission  will  review  these  systems  in 
1987  to  gain  a  more  thorough  understanding  of 
how  and  why  they  are  developed  and  used. 

Additional  Areas  of  Future  Concern 

The  Commission's  legislative  mandate  pro- 
vides that  one  method  to  be  used  in  developing 

its  recommendations  involves  identifying^  medi- 
cally appropriate  patterns  of  health  resource 
use  The  law  further  states  that  ProPAC  shall 
accomplish  this  work  by  collecting  and  assessing 
a  wide  variety  of  information  on  medical  and 
surgical  procedures  and  services,  including  in- 
formation about  regional  variations  of  medical 
practice  Special  attention,  according  to  the  law, 
is  to  be  given  to  treatment  patterns  for  condi- 
tions that  appear  to  involve  excessively  costly  or 


inappropriate  services  that   do  not   add   to  the 
quality  of  care. 

To  date,  the  Commission  has  used  this  author- 
ity only  in  a  general  way  In  19,"T,  ProPAC  will 
consider  how  to  expand  its  work  in  the  areas  of 
appropriateness  of  medical  care  and  practice 
pattern  variation  ProPAC  considers  these  two 
areas  inexorably  linked  to  quality  of  care. 

The  variations  in  medical  care  across  this 
country  have  been  well  documented  during  the 
past  decade  There  are  major  differences  in 
rates  of  surgery,  length  of  hospital  stay,  and 
hospital  admission  rates  from  one  geographic 
location  to  another,  or  even  within  the  same 
institution  Whether  the  observed  differences  in- 
dicate that  beneficiaries  receive  too  much  or  too 
little  care,  depending  on  where  it  is  adminis- 
tered, requires  careful  and  critical  study. 

The  differences  in  practice  patterns,  by  defini- 
tion, raise  questions  about  quality  of  care  It 
generally  is  agreed  that  invasive  techniques  and 
hospitalization  always  pose  a  certain  level  of 
risk  to  the  patient  While  studies  have  demon- 
strated significant  variation  in  practice  pat- 
terns, there  is  no  evidence  about  their  relative 
efficacy  or  what  constitutes  appropriate  medical 
care. 

Inappropriate  and  unnecessary  care  is  not 
high-quality  care  The  development  of  criteria 
and  standards  is  essential  in  formulating  the 
basis  for  medical  care  decision  making  While  it 
is  inappropriate  for  ProPAC  to  develop  such  cri- 
teria and  standards,  they  would  enhance  the 
Commissions  ability  to  assess  whether  care  is 
appropriate  or  inappropriate  in  given  situations. 

The  Commission  intends  to  begin  to  educate 
itself  in  these  areas  of  practice  pattern  varia- 
tion and  appropriateness  of  care  in  the  coming 
year.  Such  efforLs  will  enable  ProPAC  to  more 
carefully  define  how  these  problems  should  be 
viewed  in  the  context  of  the  Medicare  prospec- 
tive payment  system 


Financial  Effects  of  PPS  on 
Beneficiaries 

The  Commission  continues  to  be  concerned 
about  the  increasing  proportion  of  health  care 
costs  paid  by  beneficiaries  and  how  this  burden 
affects  access  and  quality  of  care.  The  inpatient 
hospital  deductible  and  daily  coinsurance  rates 
rose  substantially  as  a  result  of  declines  in 
length  of  stay,  which  are  largely  attributed  to 
PPS  incentives  Further,  the  shift  of  some  serv- 
ices from  inpatient  hospital  treatment  to  ambu- 
latory settings  may  have  increased  beneficiary 
out-of-pocket  costs. 

ProPAC  has  been  working  with  CBO  to  de- 
velop a  data  base  for  studying  beneficiary  cost- 
sharing  changes  and  increased  liability  because 
of  site-of-care  substitution  The  data  base 
merges  Medicare  Part  A  and  B  billing  data  for 
a  1  percent  sample  of  beneficiaries  for  calendar 
years  1980  and  1985.  It  combines  Part  A  inpa- 
tient hospital,  skilled  nursing  facility,  and  home 
health  agency  records  with  Part  B  outpatient 
hospital,  physician  services,  other  medical  serv- 
ices, and  supplies  records. 

This  data  base  will  be  used  to  estimate  and 
compare  the  average  total  liabilities  of  Medicare 
beneficiaries  for  1980  and  1985.  EnroUees  will 
be  distinguished  by  their  eligibility  status  and 
by  use  of  service.  For  e.xample,  patients  with 
inpatient  hospital  stays  will  be  differentiated 
from  those  without  such  stays  As  described  ear- 
lier, the  level  of  site-of-care  substitution  also 
will  be  analyzed  using  this  data  base. 
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Need  for  Information  on  PPS 

In  one  of  its  first  research  efforts  during  1985, 
ProPAC  studied  the  perceptions  of  quality  of 
care  under  PPS.  The  Commissioners  believed 
that  this  was  important  because  perceptions 
play  a  large  role  in  expectations,  and  anecdotes 
of  seriously  diminished  quality  under  PPS  were 
being  circulated.  ProPAC  therefore  asked 
Health  Economics  Research,  Inc.  to  study  inci- 
dents related  to  quality  of  care  under  PPS. 

Incidents  reported  in  the  media  were  re- 
viewed as  well  as  letters  from  Medicare  benefi- 
ciaries made  available  by  the  American  Associa- 
tion of  Retired  Persons.  The  study  identified  a 
lack  of  understanding  about  PPS  and  how  it 
was  supposed  to  work.  The  study  clearly  showed 
the  extent  of  misinformation  circulating  among 
beneficiaries  and  providers. 

ProPAC  believes  that  this  breakdown  in  com- 
munications is  a  major  problem,  and  thus  has 
recommended  that  the  Secretary  take  remedial 
steps  to  ameliorate  it.  The  Commission  will 
continue  to  monitor  the  situation  by  assessing 
materials  available  from  HCFA  and  from  bene- 
ficiary and  provider  groups.  In  addition, 
ProPAC  will  maintain  contact  with  these 
groups  to  solicit  their  suggestions  and  concerns 
about  communications  problems. 

ProPAC  also  will  study  the  best  way  to  sys- 
tematically review  and  document  reported 
incidents  of  quality  of  care  declines  since  the 
beginning  of  PPS.  The  study  might  involve 
population-based  surveys  or  interviews  with 
leaders  of  organizations  representing  benefici- 
aries and  providers. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

Office  of  Solid  Waste  and  Emergency 
Response 

40  CFR  Ch.  I 

I  SARA  1 17(e);  FRL  3166-61 

Technical  Assistance  Grants  to 
Groups  at  National  Priorities  List  Sites; 
Advance  Notice  of  Rulemaking  and 
Request  for  Comments 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Advance  Notice  of  Rulemaking; 
Request  for  Comments. 

SUMMARY:  Pursuant  to  section  117(e)  of 
the  Superfund  Amendments  and 
Reauthorization  Act  of  1988  (SARA) 
(Pub.  L.  99-499),  the  Environmental 
Protection  Agency  ("EPA"  or  "the 
Agency")  is  considering  publication  of 
interim  rules  regarding  the  technical 
assistance  grant  program.  This  Advance 
Notice  of  Rulemaking  (ANRM)  discusses 
and  solicits  comments  on  several  issues 
and  on  various  approaches  that  the 
Agency  may  consider  for  accepting, 
evaluating,  and  managing  technical 
assistance  grant  applications.  The 
Agency  will  consider  these  comments  in 
formulating  an  Interim  Final  Rule. 

date:  Written  comments  must  be 
submitted  in  triplicate  on  or  before  July 
27,  1987. 

address:  Send  written  comments  to: 
Superfund  Docket  Clerk,  Office  of 
Emergency  and  Remedial  Response 
(WH-548D),  Room  LG-100  U.S. 
Environmental  Protection  Agency,  401  M 
Street,  SW.,  Washington,  DC  20460. 
Comments  on  today's  rule  should 
identify  the  regulatory  docket  as 
follows:  "Docket  SARA  117(e)  Technical 
Assistance  Grants  Regulation." 

The  public  docket  for  Superfund 
materials  is  located  in  the  Sub- 
basement,  LG-100.  U.S.  Environmental 
Protection  Agency,  401  M  Street.  SW.. 
Washington,  DC  20480.  and  is  available 
for  viewing  from  9:00  a.m.  to  4:00  p.m. 
Monday  through  Friday,  excluding 
holidays,  by  appointment  only.  For 
appointments,  contact  the  public  docket 
at  (202)  382-3046. 

FOR  FURTHER  INFORMATION  CONTACT. 
The  KCKA/Superfund  Hotline  from  9:00 
a.m.  to  4:30  p.m.,  Monday-Friday,  toll 
free  at  (800)  424-9348  or  in  Washington. 
DC  at  (202)  382-3000.  For  specific 
information,  contact:  Daphne  D. 
Gemmill.  Office  of  Emergency  and 
Remedial  Response  (WH-548A),  U.S. 
Environmental  Protection  Agency,  401  M 


Street.  SW,  Washington,  DC  204ea 
(302)  303'24(iO. 

SUPPLEMENTARY  INFORMATION:  Todays 
Advance  Notice  of  Rulemaking  ha»  tbc 
following  sections: 

1.  Introduction 

2.  Statutory  Language:  Section  117(e) 

Grants  for  Technical  Assistance 

3.  Grant  Application  Process 

4.  State  Involvement  in  Administering 

the  Technical  Assistance  Grant 
Program 

5.  When  Grants  May  Be  Available 

6.  Groups  Eligible  for  Grants 

7.  Activities  Eligible  for  Grants 

8.  Activities  Ineligible  for  Grants 

9.  Waivers  of  Matching  Funds 

Requirement 

10.  Waivers  of  the  $50,000  Limit  on 

Grants 

11.  Other 

Introduction 

Cleanup  of  Superfund  sites  requires 
detailed  technical  study  of  site 
conditions  and  wastes,  analysis  of 
methods  and  techniques  for 
remediation,  and  decisions  based  upon 
a  balanced  consideration  of  statutory 
and  regulatory  factors.  Despite  these 
complexities.  EPA  and  States  need  and 
continue  to  benefit  greatly  from 
thoughtful,  informed  comment  from  the 
public  living  near  these  sites.  Such 
informed  comment  and  input  are  crucial 
to  decision-making  for  clean-up  at 
Superfund  sites.  The  technical 
assistance  grants  authorized  under 
section  117(e)  of  SARA  provide  a  means 
to  obtain  more  informed  comments  from 
the  affected  community. 

Section  117(e)  of  the  Comprehensive 
EnvHronmenfal  Response, 
Compensation,  and  Liability  Act  of  1980, 
(CFJ^CLA).  42  use.  9601  et  seq..  also 
known  as  S«fperfund,  as  amended  by 
SARA,  authorizes  the  President  to  make 
technical  assistance  grants,  up  to 
$50,000,  to  groups  of  individuals  to 
obtain  assistance  in  interpreting 
technical  material  related  to  Superfund 
cleanups  at  facilities  listed  on  the 
National  Priorities  List  (NPL).  SARA 
requires  the  President  to  promulgate 
rules  for  making  these  grants  before 
processing  any  grant  application*. 

EPA  has  been  delegated  the  authority 
to  issue  these  rules  and  has  decided  to 
issue  an  Interim  Final  Rule  (IFR).  This 
IFR  will  address  issues  related  directly 
to  the  technical  assistance  grants 
program  and  enable  the  Agency  to  issue 
grants  while  continuing  to  receive 
additional  comments  that  will  be 
considered  in  the  development  of  the 
Final  Rule.  The  Interim  and  Final  Rule's 
will  detail  the  specific  requirements  for 
obtaining  technical  assistance  grants.  In 


addition  grant  applicants  for  technical 
assistance  grants  must  meet  the 
requirements  of  the  grant  regulations  in 
40  CFR  Part  30  and  procurement 
rcgul.i lions  in  40  CFR  Part  33  (see 
Appendix  for  summary  of  requirements). 
The  Agency  will  review  and  evaluate  all 
applications  based  on  the  criteria  set 
forth  in  these  regulations  as  well  as  the 
trt;hnical  assistance  grant  regulation. 

This  Advance  Notice  of  Rulemaking 
(y\>a<M)  is  being  published  today  to 
solicit  comments  the  Agency  will 
consider  in  developing  the  IFR.  The 
following  sections  (1)  discuss  the 
statutory  requirements  relating  to  this 
program  and  (2)  describe  issues  on 
which  the  Agency  specifically  wishes  to 
solicit  public  comment  in  structuring  the 
rules  for  these  grants.  Although  the 
Agency  encourages  comments  on  these 
questions,  comments  on  other  aspects  of 
the  technical  assistance  grant  program 
are  also  welcome. 

Statutory  Language:  Section  117(e) 
Graats  for  Technical  Assistance 

Section  117(e)  of  CERCLA  contains 
the  following  authorities  regarding 
grants  for  technical  assistance: 

"Subject  to  such  amounts  as  are 
provided  in  appropriations  Acts  and  in 
accordance  with  rules  promulgated  by 
the  President,  the  President  may  make 
grants  available  to  any  group  of 
individuals  which  may  be  affected  by  a 
release  or  threatened  release  at  any 
facility  which  is  listed  on  the  National 
Priorities  List  under  the  National 
Contingency  Plan.  Such  grants  may  be 
used  to  obtain  technical  assistance  in 
interpreting  information  with  regard  to 
the  nature  of  the  hazard,  remedial 
investigation  and  feasibility  study, 
record  of  decision,  remedial  design, 
selection  and  construction  of  remedial 
action,  operation  and  maintenance,  or 
removal  action  at  such  facility. 

TTie  amount  of  any  grant  under  this 
subsection  may  not  exceed  $50,000  for  a 
single  grant  recipient.  The  President 
may  waive  the  $50,000  limitation  in  any 
case  where  such  waiver  is  necessary  to 
carry  oat  the  purpose  of  this  subsection. 
Each  grant  recipient  shall  be  required, 
as  a  condition  of  the  grant,  to  contribute 
at  least  20  percent  of  the  total  of  costs  of 
the  technical  assistance  for  which  such 
grant  is  made.  The  President  may  waive 
the  20  percent  contribution  requirement 
if  the  grant  recipient  demonstrates 
financial  need  and  such  waiver  is 
necessary  to  facilitate  public 
participation  in  the  selection  of  remedial 
(Krtinn  at  the  facility.  Not  more  than  one 
grant  may  be  made  under  this 
surfosection  with  respect  to  a  single 
facility,  but  the  grant  may  be  renewed  to 
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facilitate  public  participation  at  all 
stages  of  remedial  action." 

Grant  Application  Process 

The  first  step  in  a  grant  application 
process  is  for  the  appropriate  group  to 
complete  a  grant  application  form 
meeting  the  criteria  set  forth  in  relevant 
regulations.  (An  important  part  of  the 
application  will  be  a  detailed  scope  of 
work  outlining  activities  to  be 
undertaken  by  a  technical  adviser.)  In 
this  case,  the  relevant  regulations  would 
be  the  Interim  Final  Rule  on  Technical 
Assistance  Grants  and  40  CFR  Parts  30 
and  33,  which  cover  Agency  grant  and 
procurement  requirements.  The  Interim 
Final  Rule  will  address  the  key  issues 
dealing  with  the  submission  and 
administration  of  the  technical 
assistance  grant,  which  are  not  detailed 
in  SARA.  The  application  is  submitted 
■  to  the  lead  Agency,  which  then  follows  a 
standard  review  process  to  ensure  that 
the  application  is  complete  and  meets 
ail  applicable  regulations.  Once  the 
grant  is  awarded,  the  group  receiving 
the  grant  must  follow  40  CFR  33  in 
obtaining  the  services  of  technical 
advisers. 

If  a  group  is  interested  in  obtaining  a 
technical  assistance  grant,  they  first 
should  identify  the  lead  Agency,  which 
may  be  EPA  or  the  State.  EPA  could 
issue  the  grants  directly,  or  since  the 
States  already  play  a  significant  role  in 
the  Superfund  program,  EPA  could 
administer  this  program  through  the 
States.  In  the  ANRM,  the  Agency  is 
seeking  comments  on  the  appropriate 
role  for  the  States  in  administering  the 
technical  assistance  grants.  Before 
applying  for  the  technical  assistance 
grant,  however,  a  group  must  determine 
the  appropriate  time  to  submit  the 
application.  In  this  ANRM,  the  Agency 
is  seeking  comments  on  whether  the 
grant  application  can  be  submitted  as 
soon  as  a  site  is  placed  on  the  NPL,  or 
cannot  be  submitted  until  work  is 
planned  or  has  been  initiated.  The  group 
must  then  determine  whether  they  are 
eligible  to  apply  based  on  criteria  that 
will  be  specified  in  the  Interim  Final 
Rule.  In  the  ANRM,  the  Agency  is 
seeking  comments  on  how  to  define 
"groups  of  individuals  which  may  be 
affected  by  a  release  or  threatened 
release"  and  the  role  of  local 
government  and  other  parties.  In 
addition,  since  only  one  grant  may  be 
issued  for  each-site  on  the  NPL,  groups 
may  need  to  consolidate  their  grant 
applications  with  other  eligible  groups 
or  may  need  to  be  so  constituted  as  to 
represent  the  collective  concerns  of  the 
entire  affected  community.  In  the 
ANRM,  the  Agency  is  seeking  comments 
on  ways  to  ensure  that  the  grant  is 


awarded  to  the  appropriate 
representative  group  at  each  site.  Next, 
the  group  must  decide  what  activities 
the  technical  adviser  should  perform, 
how  much  they  will  cost,  and  whether  it 
is  appropriate  to  ask  for  waivers  to  the 
$50,000  ceiling  on  the  grant  award  or  the 
20%  matching  requirement,  in  order  to 
fill  out  the  application  form.  In  this 
ANRM  the  Agency  is  seeking  comments 
on  the  activities  that  are  eligible  for 
funding,  and  on  the  criteria  for 
determining  whether  and  under  what 
circumstances  waivers  for  the  $50,000 
limit  and  20%  matching  requirements 
will  be  granted.  Finally,  the  application 
is  submitted  to  the  lead  Agency  for 
processing. 

State  Involvement  in  Administering  the 
Technical  Assistance  Grant  Program 

Under  CERCLA  the  States  are 
encouraged  to  take  a  more  active  role  in 
remedial  action  decisions.  The  statutory 
language  of  SARA  states  that  "in 
accordance  with  rules  promulgated  by 
the  President,  the  President  may  make 
grants  available  to  any  group  of 
individuals  .  .  .".  It  may  be  possible, 
then,  for  EPA  to  either  issue  grants 
directly  or  make  gr^ts  available 
through  other  parties  such  as  the  States. 
To  date,  numerous  elements  of  the 
Superfund  program  are  being 
implemented  by  States  through 
cooperative  agreements.  The  Agency 
therefore  must  determine  the 
appropriate  role  of  the  States  in 
administering  the  technical  assistance 
grant  program. 

One  of  several  options  under 
consideration  is  to  allow  the  States  to 
administer  the  progam.  Under  this 
option,  a  participating  State  would 
receive  and  evaluate  grant  applications 
from  its  citizens  and  administer  all 
aspects  of  the  grant  agreement.  States 
would  also  monitor  fiscal  management 
of  the  grant.  The  States  would  consult 
with  EPA  prior  to  awarding  a  grant. 

Another  variation  of  this  option  is  for 
States  to  administer  the  program  by 
cooperative  agreement  for  all  State-lead 
NPL  sites,  that  is,  sites  at  which  the 
State  is  administering  similar  elements 
of  the  Superfund  program  such  as 
remedial  design  and  construction 
activities.  EPA  would  then  administer 
the  technical  assistance  program  for  all 
Federal  lead  sites.  However,  a  State 
could  volunteer  to  administer  the 
program  for  Federal-lead  sites.  Again, 
the  State  would  consult  with  EPA  prior 
to  awarding  a  grant. 

Still  another  option  would  be  to 
administer  the  program  entirely  at  the 
Federal  level  during  the  period  that  the 
IFR  is  effective,  i.e.,  from  the 
promulgation  of  the  IFR  to  the 


publication  of  the  Final  Rule.  After  this 
initial  period,  the  States  could 
administer  the  program  as  outlined  in 
the  above  options. 

In  the  options  where  EPA  v/ould 
manage  the  technical  assistance 
program  at  Federal-lead  sites,  EPA 
would  consult  the  States  before  making 
decisions  regarding  eligibility,  waivers, 
and  awards.  The  requirements  in  the 
statute  for  State  involvement  could  lead 
to  a  greater  role  for  the  States,  even  if 
the  Federal  government  is  administering 
the  Technical  Assistance  Grant 
program.  For  example.  State 
concurrence  could  be  required  before 
the  EPA  agrees  to  issue  a  grant. 

The  Agency  solicits  comments  on 
these  and  other  approaches  to  State 
involvement  in  administering  the  grant 
program. 

When  Grants  May  Be  Available 

Section  117(e)  of  CERCLA  authorizes 
grants  for  sites  on  the  National  Priority 
List.  For  many  sites  on  the  NPL,  the 
Agency  has  not  yet  begun  site 
investigations,  at  issue  is  whether  grants 
should  be  provided  for  NPL  sites  for 
which  EPA  removal  or  remedial 
investigations  have  not  yet  begun. 

Since  the  purpose  of  the  grants  as 
stated  in  section  117(e)  is  to  "interpret 
information  with  regard  to  the  nature  of 
the  hazard,  remedial  investigation  and 
feasibility  study,  record  of  decision, 
remedial  design,  selection  and 
construction  of  remedial  action, 
operation  and  maintenance,  or  removal 
action  at  such  facility,"  the 
commencement  of  a  remedial 
investigation  could  be  seen  as  a 
prerequisite  for  technical  assistance 
grants.  The  Agency's  intention  is  to 
accept  applications  only  for  sites  where 
a  remedial  investigation  or  feasibility 
study  and/or  design  and  remedial  action 
are  underway,  or  are  planned  to  begin 
within  one  year  on  EPA's  annual 
Superfund  Comprehensive 
Accomplishments  Plan  (SCAP)  (an 
annual  plan  of  site  work  scheduled  to  be 
undertaken  during  the  coming  fiscal 
year.)  However,  another  option  is  to 
accept  applications  at  any  time  after  a 
site  has  been  listed  on  the  final  NPL 

The  Agency  solicits  comment  on  this 
issue.  Should  applications  be  accepted 
only  for  NPL  sites  where  work  is 
underway  or  planned  or  any  time  prior 
to  the  remedial  investigation,  taking  into 
consideration  the  time  it  takes  to 
process  grant  applications  and  procure 
technical  assistance?  Should  grant 
expenditures  be  keyed  to  when  actual 
response  work  (i.e.,  removal  activities  or 
remedial  investigations)  has  started? 
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Gr«»iipe  EJijphin  for  Gfants 

EPA  >»  poiticulatly  in»ere»»«i  in 
assuring  that  it  has  high  quabty.  well 
informed  p«ibljc  commtml  on  its 
decision,;  refjartliiij^  r^-spon-v?  tctions  at 
Superfiuxl  iiles.  Ihi-H  prtH-es.i  (an  be 
j^reatly  faiulil.iltd  by  pnividin);  a  im-ans 
for  afftcJed  iiuiividuaU  lo  be  infijrm»rd 
bi-tlcr  of  WA  »  t>t>tH)nsi  rtiui  proposed 
.icluMj.'i.  Til*;  tttiuutal  d.s!(i>it<*n<  e  grants 
authorized  in  sectuxi  117le)  can  assist 
inleresled  community  groups  in 
obtaining  needinl  information  and 
interpretative  aasistance. 

Section  llTte)  of  SARA  provides  that 
"the  President  may  make  grants 
available  to  any  group  of  mtlividuals 
which  may  be  affected  by  a  release  or  a 
threatened  release  at  any  facility  which 
is  listed  on  the  National  Priorities  li»t 
under  the  National  Contingency  Plan  *  * 

There  are  four  issues  regarding 
eligibility:  (1)  Defining  "affected 
groups";  (2)  determining  whether  groups 
can  apply  individually  or  must 
consolidate  their  applications:  (3) 
determining  if  certain  groups  should  be 
ineligible  to  receive  a  grant;  and  (4) 
determining  whether  certain  community 
representation  should  be  required  of  the 
grantee  organisation  to  ensure  that 
broad  community  interests  are 
represented. 

Defining  Affected  Groups: 

The  first  issue  in  defining  the  scope  of 
eligibility  is  interpreting  the  term  "group 
of  individuals  which  may  be  affected." 
One  approach  could  be  to  accept 
applications  only  from  groups  of 
individuals  who  can  demonstrate  direct 
ties  to  the  site  (e.g.,  individuals  who  are 
directly  threatened  by  the  site  from  a 
health  or  economic  standpoint).  1  his 
approach  would  reduce  the  number  of 
groups  potentially  eligible  to  participate 
in  the  program,  and  thereby  facilitate 
implementation  of  the  program  by 
reducing  the  potential  for  delays  caused 
by  conflicts  among  groups  wishing  to 
submit  grant  applications.  Another 
approach  could  be  to  allow  the 
involvement  of  groups  with  more  distant 
connections  to  the  site  (e.g.,  the  same 
watershed  use),  in  addition  to  those 
groups  next  to  the  site.  The  rationale  for 
this  addition  would  be  that  the  program 
might  benefit  by  involving  citizens 
whose  concerns  differ  from  those  of 
citizens  directly  affected  by  the  site. 
This  broader  involvement  may  be  more 


appropriate  for  sites  fhat  affecf  a 
wide^»re<»d  pop^ilati^m  nre;*  nwrh  »*  m 
the  C99e  of  h  nMinrripal  wt-li  fieW  or 
water  intaVf  thr^aterwd  with 
contamination. 

CcuisolukiUoa: 

Section  llTfeH?)  of  CFFH JV  states 
that,  "(nfot  rmiTT-  than  nnr  (jrant  m;iy  be 
made  under  this  »ubse<:tion  wnth  r^riperi 

to  a  single  facility "  This  language 

suggests  that  only  one  growp  can  receive 
the  grant  for  any  parliculsr  site.  A  wide 
variety  of  differ^^nf  and  potentially 
eligibfcs  groups,  however  rrmld  be 
affected  by  thf  ^ite:  th*-  rDinem^  of  a 
group  immediately  adfacent  to  the  srte, 
for  example,  might  differ  from  those  of  a 
group  that  is  farther  .iwiv 

What  should  the  Stale  or  hi'A  role  be 
if  any,  in  consolidating  inteie&led  group* 
wishing  to  receive  a  grant?  One  option 
would  be  for  the  State  or  EPA  to  accept 
only  one  grant  application  from  each 
site.  If  more  than  one  were  received, 
then  no  grant  would  be  awarded  until 
the  groups  had  combined  their 
applications.  Another  option  is  a  public 
notice  of  receipt  of  an  application,  e.g.. 
in  a  local  newspaper.  The  notice  would 
inform  others  in  the  community  that 
they  have  an  opportunity  to  join  the 
original  applicant  to  prepare  a  single 
application.  Another  alternative  would 
be  to  accept  multiple  applications  and 
then  to  fund  the  one  that  best  meets 
certain  eligibility  criteria. 

The  Agency  solicits  comments  on 
ways  to  help  ensure  an  appropriate 
award  of  one  grant  per  site.  If  groups  in 
a  community  are  unable  to  agree  on  a 
single  applicatioa  what  criteria  should 
be  used  to  select  among  groups 
competing  for  the  grant?  Should  EPA 
make  a  grant  in  such  situations? 

Ineligibility: 

Section  117  of  CFJiCLA  does  not 
specifically  exclude  any  groups  from 
grant  eligibility.  EPA  questions  whether 
municipalities  meet  the  definition  of 
"group  of  individuals,"  and  therefore 
would  be  eligible  to  receive  a  grant 
under  this  section.  There  are  other 
groups  which  FJJA  believes  may  not  be 
appropriate  grants  applicants.  For 
example,  should  a  party  who  is 
potentially  responsible  for  cleanup  costs 
at  the  site  be  considered  in  the  award  of 
a  grant?  Simiiarly.  national  or  State 
associations  with  broad  policy  interests 
rather  than  local  concerns,  might  be 
ineligible.  Other  possible  exclusions 
might  be  academic  institutions,  profit- 


making  orgsniiafTons,  focal  grwemmrnt 
advisory  groups  or  cilrzerrs  advisory 
groups.  EPA  is  seeking  comment  un  ibe 
appropriateness  of  excluding  these  or 
other  groups  from  eligibihty  under 
Section  117. 

Existing  EPA  regulations  allow  grant 
funds  to  be  awardi:d  to  both 
incorporated  and  unuicuxporated 
entities.  Given  ih-il  EPA  intends  the 
submissioa  of  a  grant  application  to  be 
an  assurance  ihcil  the  applicant  is  able 
and  vmUuijj  lo  nu.'fl  EPA  granl  and 
procurement  rrT|ulation.s.  El'A  is  seekir>g 
comment  un  wU^lher  a  group's 
organixation  status  is  a  good  indicator  of 
which  groups  will  be  able  to  manage 
better  the  fmaocial  and  other 
obligations  associated  with  an  hPA 
assistance  agrecmefit.  \i  KFA  requires  its 
grantees  to  be  trtcT>rporated.  does  the 
entire  coalition  ^>ave  to  incorporate  or 
can  one  of  the  costlition  member  groups, 
which  is  inctjrporated,  be  the  grant 
recipient? 

Represen  iotionr 

To  the  extent  that  groups  consolidate 
in  applying  for  a  grant,  broad-based 
representation  of  interests  would  be 
fostered.  In  some  ca.ses  consolidation 
may  not  come  about  because  only  one 
group  may  apply  frrr  a  grant.  Even  if 
consolidation  occurs,  if  may  still  involve 
only  certain  interest  groups.  At  issue 
then,  is  whether  EPA  should  identify 
certain  community  interests  that  the 
applying  orgarriration  should  include. 

Should  coalitions  or  groups  include 
individuals  who  are  otherwise  excluded 
from  receiving  grants?  For  example, 
should  representatives  of  the  municipal 
or  county  governments  or  potentially 
responsible  parties  fPRP's)  be  routinely 
included  or  should  inclusion  be  by 
invitation  only  of  the  grant  recipient? 

EPA  specifically  seeks  comment  on 
possible  rolcb  lur  ioc^il  governments  in 
this  program.  For  example,  should  a 
local  government  routinely,  or  at  only 
the  recipient's  request,  participate  in 
management  of  the  grant  including 
monitoring  fiscal  aspects  of  the  grant? 
Other  potential  roles  for  involving  local 
governments  may  include  helping  citizen 
groups  coalesce  to  prepare  a  single 
application,  and  providing  expert 
advice. 

EPA  is  seeking  comments  on  whether 
to  ensure  thai  groups  receiWng  grants 
should  be  representative  of  a  broad 
range  of  community  interests,  and,  if  so, 
how  this  can  be  achieved. 


Activities  Eligible  for  Grants 

The  Agency  must  determine  the 
specific  activities  that  are  eligible  for 
grants.  Section  n7(e)(l)  of  CERCLA 
states  that,  "Such  grants  may  be  used  to 
obtain  technical  assistance  in 
interpreting  information  with  regard  to 
the  nature  of  the  hazard,  remedial 
investigation  and  feasibility  study, 
record  of  decision,  remedial  design, 
selection  and  construction  of  remedial 
action,  operation  and  maintenance,  or 
removal  action  at  such  facility." 

Based  on  the  language  in  section 
117(e).  one  option  is  that  the  Agency 
could  choose  to  fund  only  the  costs  of 
technical  advisors  hired  to  interpret 
publicly  available  technical  information 
at  National  Priorities  List  sites 
developed  by  Federal  or  State  agencies 
(or  their  contractors)  or  potentially 
responsible  parties.  The  kinds  of 
information  that  the  technical  advisor 
would  review  under  this  option  would 
include  those  documents  now  routinely 
reviewed  by  the  public  such  as: 

•  Remedial  Investigation/Feasibility 
Study  (RI/FS)  Work  Plan; 

•  Remedial  Investigation/Feasibility 
Study: 

•  Health  Assessment; 

•  Record  of  Decision  (ROD):  and 

•  Other  public  documents  included  in 
the  Agency's  Administrative  Record. 

As  a  second  option,  the  Agency  could 
choose  to  fund  activities,  in  addition  to 
interpreting  Agency  documents,  that 
would  also  contribute  to  the  public's 
understanding  of  overall  site  activities 
and  decision-making.  Activities  or  items 
in  addition  to  interpretation  of  Agency 
documents  might  include: 

•  Visits  to  the  site  area  by  technical 
advisors  at  appropriate  times  to  help 
advisors  understand  cleanup  activities 
and  then  explain  them  to  the  public; 

•  Review  and  assembly  of  public 
documents  provided  by  others; 

•  Meetings  at  which  technical 
advisors  explain  technical  information 
to  community  residents; 

•  Assistance  to  the  public  in 
communicating  concerns  regarding 
documents  reviewed  by  the  technical 
advisors; 

•  Overhead  expenses  for  technical 
advisors,  once  employed,  such  as  office 
space  and  equipment;  and 

•  Travel  by  technical  advisors  to 
conferences  and  public  meetings 
directly  related  to  the  situation  at  the 
site. 

The  Agency  solicits  comments  on 
these  or  other  options  for  activities  that 
should  be  eligible  for  funding  and  which 
ones,  if  any,  should  be  limited  or 
excluded.  The  Agency  is  examining 


options  on  governmental  cost  recovery 
of  expenditures  for  this  program. 

Activities  Ineligible  for  Grants 

The  legislative  history  of  section 
117(e)  provides  that  the  technical 
assistance  grants  are  not  intended  to  be 
used  to  "underwrite  legal  actions."  EPA 
believes  that  it  would  be  inappropriate 
to  allow  costs  incurred  by  a  community 
group  in  preparing  for  or  participating  in 
any  adjudicatory  proceeding  to  be  paid 
from  a  technical  assistance  grant. 
Information  developed  as  a  result  of  the 
granl  can,  however,  be  used  in  litigation. 
(See  last  section  for  issues  regarding 
conflict  of  interest  involved  in  litigation.) 

Waivers  of  Matching  Funds 
Requirement 

Section  117(e)(2)  of  CERCLA  states 
that,  "Each  grant  recipient  shall  be 
required,  as  a  condition  of  the  grant,  to 
contribute  at  least  20  percent  of  the  total 
costs  of  the  technical  assistance  for 
which  such  grant  is  made.  The  President 
may  waive  the  20  percent  contribution 
requirement  if  the  grant  recipient 
demonstrates  financial  need  and  such 
waiver  is  necessary  to  facilitate  public 
participation  in  the  selection  of  remedial 
action  at  the  facility."  For  a  group  to 
receive  a  grant,  that  group  must 
contribute  an  amount  equal  to  20 
percent  of  the  total  project  costs.  For 
example,  if  total  project  costs  were 
$20,000,  then  the  group  would  have  to 
provide  S4,000  (20  percent  of  $20,000)  to 
"match"  EPA's  grant  of  $16,000. 
Recipients  may  not  use  other  federal 
funds  to  meet  the  "match"  requirement. 

In  other  governmental  financial 
assistance  programs,  in-kind 
contributions  may  be  used  instead  of 
money  to  count  towards  the  "match."  In- 
kind  contributions  are  the  recipients' 
non-cash  contributions,  such  as  the 
value  of  donated  goods  and  services 
that  are  properly  allocable  to  and 
allowable  under  the  given  project.  To 
the  extent  allowed  under  existing  grant 
regulations,  in-kind  contributions  could 
reduce  the  need  for  groups  to  raise 
money  in  order  to  receive  assistance 
and  therefore  reduce  the  need  for 
waivers.  On  the  other  hand,  a  cash 
contribution  could  be  viewed  as  an 
indication  of  commitment  of  a  grant 
applicant. 

Since  the  law  allows  EPA  to  consider 
waivers,  we  must  consider  whether,  and 
under  what  circumstances,  such  waivers 
might  be  used.  Waivers  are  granted 
totally  at  the  agency's  discretion.  If  the 
agency  allows  in-kind  contributions  to 
be  used,  waivers  of  the  20  percent  match 
might  not  be  appropriate.  We  would  like 
to  solicit  comment  on  whether  or  not  use 
of  such  a  waiver  is  felt  to  be  necessary. 


If  waivers  are  used.  EPA  will  develop 
criteria  to  determine  the  basis  on  which 
waivers  of  the  20%  matching  fund 
requirement  may  be  provided.  One 
option  for  doing  so  is  for  the  Agency  to 
establish  a  single  waiver  standard,  such 
as  per  capita  income,  to  identify 
recipients  with  financial  need.  In  the 
school  asbestos  program,  for  example, 
EPA  measures  financial  need  as  a 
function  of  per  capita  income  in  the 
school  district.  A  second  option  would 
be  for  the  Agency  to  use  a  set  of  criteria, 
instead  of  a  single  measure,  to 
determine  financial  need.  Possible 
criteria  might  include  a  combination  of 
such  measures  as  per  capita  income, 
median  household  income,  and 
demonstrated  efforts  to  raise  funds  and 
in-kind  contributions  from  State  and 
local  governments  as  well  as  private 
citizens.  A  third  option  might  be  simply 
to  allow  groups  the  opportunity  to 
present  whatever  evidence  of  financial 
need  they  deem  relevant  in  their  waiver 
application.  In  addition,  EPA  could 
decide  to  grant  partial  waivers  to  groups 
able  to  raise  part,  but  not  all,  of  the  20 
percent  contribution. 

The  Agency  seeks  comments  on  the 
criteria  for  determining  financial  need, 
and  on  the  process  that  EPA  should 
consider  using  to  determine  if  waivers  to 
the  20  percent  match  requirement  should 
be  granted. 

Waivers  of  the  S50,000  Limit  on  Grants 

Section  117(e)  stales  that  'The  amount 
of  any  grant  under  this  subsection  may 
not  exceed  $50,000  for  a  single  grant 
recipient.  The  President  may  waive  the 
$50,000  limitation  in  any  case  where 
such  waiver  is  necessary  to  carry  out 
the  purposes  of  this  subsection."  The 
Agency  must  determine  under  what 
circumstances  a  waiver  to  the  $50,000 
limit  on  grants  may  be  given. 

The  Agency  might  issue  waivers  only 
for  sites  that  are  deemed  significantly 
more  technologically  complex  than  a 
"typical"  remedial  action.  Indicators  of 
complexify  might  include  unusual  waste 
type  or  hydrogeology.  Alternatively,  the 
Agency  might  issue  waivers  only  at  sites 
where  unanticipated  changes  in  the 
remedial  action  justify  a  need  for 
additional  technical  assistance.  EPA 
also  could  issue  waivers  to  single  grant 
applicants  representing  groups  from 
several  NPL  sites  in  close  proximity.  The 
technical  assistance  grants  award  could 
not  exceed  the  sum  of  the  maximum 
allowable  amount  for  the  individual 
sites  involved. 

The  Agency  solicits  comments  on 
these  or  other  criteria  that  would 
provide  reasonable  guidelines  for 
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determining  when  and  on  what  basis  to 
grant  waivers  of  the  $50,000  limit. 

Other 

The  Agency  is  particularly  interested 
in  receiving  comments  regarding  the 
types  of  assistance  communities  may 
desire,  such  as  training  or  guidance 
manuals,  to  enable  them  to  participate 
fully  in  the  program. 

Another  issue  on  which  the  Agency 
seeks  comments  is  disclosure  and 
avoidance  of  potential  conflict  of 
interests.  Given  the  limited  pool  of 
technically  qualified  individuals  or  firms 
available  to  interpret  information 
concerning  Superfund  actions,  some 
may  have  worked  for  potentially 
responsible  parties  or  have  been  or  will 
be  involved  in  litigation  against  the 
Agency.  40  CFR  Parts  30  and  33  contain 
soctions  pertaining  to  conflict  of 
interests.  What  additional  requirements, 
if  any.  should  the  Agency  impose  to 
ensure  that  potential  conflict  of  intertest 
does  not  impede  the  effectiveness  of  the 
technical  advisers?  For  example,  should 
F.PA  require  prospective  technical 
advisers  to  disclose  in  their  proposals 
all  financial  and  business  relationships 
with  any  potentially  responsible  parties 
at  Superfund  sites  so  that  the  grantee 
can  determine  if  it  wants  to  select  that 
technical  adviser?  In  addition,  should 
the  technical  advisers  be  required  to 
inform  the  citizen  group  responsible  for 
the  grant,  EPA.  the  State,  and  other 
interested  parties,  if  they  are  invited  to 
provide  services  related  to  any  proposed 
or  pending  litigation  concerning  or 
arising  from  the  site  after  award  of  the 
grant? 

Conclusion 

Although  EPA  is  asking  commenters 
to  direct  their  remarks  toward  the  issues 
identified  in  this  ANRM.  the  Agency 
welcomes  comments  regarding  other 


aspects  of  the  technical  assistance  grant 
program. 

Dated:  June  2. 1987. 
Lee  M.  Thomas, 
Administrator. 

Appendix — Summary  of  EPA  Grant  and 
Procurement  Regulations 

Two  existing  EPA  regulations — "General 
Regulations  for  Assistance  Programs"  (40 
CFR  Part  30)  and  "Procurement  under 
Assistance  Agreements"  (40  CFR  Part  33) 
form  the  basis  of  the  requirements  of  the 
Technical  Assistance  Grant  program. 

The  first  of  these  regulations,  entitled 
"General  Regulations  for  Assistance 
Programs"  (40  CFR  Part  30).  outlines  the 
procedures  of  requirements  for  applying  for 
and  managing  an  assistance  agreement  with 
EPA.  The  second,  "Procurement  Under 
Assistance  Agreements"  (40  CFR  Part  33) 
defines  specific  requirements  that  a  group 
must  follow  when  spending  money  obtained 
under  an  assistance  agreement.  The  following 
paragraphs  provide  a  summary  of  these 
regulations. 

"General  Regulations  for  Assistance 
Programs"  (40  CFR  Part  30) 

In  Subpart  C  of  40  CFR  Part  30.  EPA 
outlines  both  the  types  of  activities  and  the 
types  of  groups  or  individuals  who  are 
eligible  to  receive  assistance.  Specific 
requirements  outlined  in  this  section  are: 

•  Timeliness  for  project  completion; 

•  Guidelines  for  cost  sharing  between  the 
grant  applicant  and  EPA:  and 

•  The  responsibilities  that  are  assumed  by 
the  grant  applicant  once  an  assistance 
agreement  is  accepted. 

The  financial  requirements  of  the  technical 
assistance  grant  program  are  based  upon 
Subparts  D  and  E  of  40  CFR  Part  30.  These 
regulations  establish  the  EPA  standards  that 
will  be  required  under  the  technical 
assistance  program  for  releasing  funds  to 
citizen  groups,  determining  allowable  costs, 
and  managing  project  finances.  Also 
presented  in  these  sections  are  the 
requirements  for  the  maintenance  and 
management  of  financial  records  and 
srientific  data,  constraints  and  allowance  for 
financial  management,  and  the  procedures 
for  EPA  audits  of  groups  receiving  funds. 


Subpart  F  of  40  CFR  Part  30  specifies  the 
applicable  Federal  laws  and  policies  that 
affect  an  assistance  agreement  between  any 
Federal  agency  and  a  grant  recipient.  This 
subpart  also  defines  the  restrictions  on  the 
use  of  assistance  funds  fur  advocacy 
purposes  and  states  EPA's  policy  on  conflict 
of  interest. 

Subpart  H  of  40  CFR  Part  30  lists  the 
requirements  with  which  grant  applicants 
must  comply  in  keeping  records  and 
submitting  reports  upon  completion  of  the 
project. 

Subpart  1  of  40  CFR  Pari  30  stipulates  both 
the  enforcement  that  a  Federal  agency  may 
take  to  ensure  that  grant  recipients  comply 
with  all  of  the  terms  and  conditions  of  an 
assistance  agreement,  and  the  consequences 
of  non-compliance  with  all  of  these  terms  and 
conditions.  Subpart  L  outlines  procedures  for 
resolving  disputes  with  EPA  officials 
concerning  the  terms  and  conditions  of  an 
assistance  agreement. 

"Procurement  Under  Assistance  Agreements" 
(40  CFR  Part  33) 

This  regulation  gives  requirements  with 
which  the  grant  recipients  must  comply 
before  any  grant  money  can  be  spent.  This 
regulation  applies  to  all  recipients  of  EPA 
assistance  agreements,  including  technical 
assistance  grant  recipients. 

Under  Subpart  B,  "Procurement 
Requirements"  the  grant  recipient  is 
responsible  for  complying  with  the 
requirements  for  hiring  and  overseeing 
contractors.  In  particular,  this  subpart 
presents  requirements  regarding  competition; 
grant  recipient  responsibilities  in  assessing  a 
fair  profit  for  the  contract;  the  use  of  small, 
minority,  women's  and  labor  surplus  area 
businesses;  and  the  need  for  accuracy  in 
documenting  and  specifying  the  procurement 
request.  Also,  this  subpart  states  that 
recipients  must  formulate  and  follow  a  code 
of  conduct  in  the  assessing  and  awarding  of 
subagreements.  When  obtaining  a  contractor, 
the  grant  recipient  must  follow  the  guidelines 
set  out  in  the  subpart  on  advertising  bids  and 
proposals,  competitive  negotiation,  and  non- 
competitive negotiation. 
[FR  Doc.  87-12963  Filed  6-9-87;  8:45am| 
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DEPARTMENT  OF  EDUCATION 
34  CFR  Part  99 

Family  Educational  Rights  and  Privacy 

AGFiNCY:  Department  of  Education. 
action:  Notice  of  proposed  rulemaking. 

summary:  The  Secretary  proposes  to 
revise  and  rename  the  Department  of 
Education  (ED)  regulations  presently 
titled  the  Privacy  Rights  of  Parents  and 
Students.  These  proposed  regulations 
will  be  relilled  Family  Educational 
Rights  and  Privacy  and  will  eliminate 
some  of  the  regulatory  requirements 
placed  on  the  schools.  The  regulations 
have  also  been  rewritten  for  clarity. 
DATES:  Comments  must  be  received  on 
or  before  August  10. 1987. 
ADDRESSES:  All  comments  concerning 
these  proposed  regulations  should  be 
addressed  to  Patricia  Ballinger,  Student 
and  Family  Education  Rights  and 
Privacy  Office.  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW.. 
Washington,  DC  20202. 

A  copy  of  any  comments  that  concern 
information  collection  requirements 
should  also  be  sent  to  the  Office  of 
Management  and  Budget  at  the  address 
listed  in  the  Paperwork  Reduction  Act 
section  of  this  prPHmblo. 

FOR  FURTHER  INFORMATION  CONTACT: 

Tdtricia  Ballinger.  Telephone  (202)  732- 
2058. 

SUPPLEMENTARY  INFORMATION: 

Background 

Under  Executive  Order  12291,  the 
Department  of  Education  regularly 
reviews  its  regulations  to  determine 
whether  the  Department  can  decrease 
burdens  on  the  public  and  otherwise 
simplify  and  clarify  existing  regulations. 
As  part  of  this  process,  the  Department 
has  reviewed  the  regulations 
implementing  the  Family  Educational 
Rights  and  Privacy  Act  (FERPA). 

The  FERPA  regulations  of  the 
Department  of  Health,  Education,  and 
Welfare  (HEW)  (45  CFR  Pari  99),  among 
other  regulations,  were  transferred  to 
the  Department  of  Education  (ED)  and 
recodified  in  Part  99  of  Title  34  of  the 
Code  of  Federal  Regulations  on  May  9. 
1980  (45  FR  30802).  These  regulations 
implement  FERPA.  which  was  enacted 
as  Section  438  of  the  General  Education 
Provisions  Act  (GEPA).  (20  U.S.C.  1232g) 

The  Family  Educational  Rights  and 
Privacy  Act  sets  out  requirements 
designed  to  protect  the  privacy  of 
parents  and  students.  Specifically,  the 
statute  applies  to  education  records 
maintained  by  educational  agencies  and 
institutions  at  which  students  are  or 


have  been  in  attendance.  In  brief,  the 
statute  requires  those  agencies  or 
institutions  to  provide  parents  and 
students  access  to  records  directly 
related  to  the  students;  to  permit  parents 
and  students  to  challenge  those  records 
on  the  grounds  that  they  are  inaccurate, 
misleading,  or  otherwise  in  violation  of 
the  students'  privacy  or  other  rights;  to 
obtain  the  written  consent  of  parents  or 
students  before  releasing  personally 
identifiable  information  about  the 
students  to  other  than  organizations  or 
individuals  described  in  a  specified  list 
of  exceptions;  and  to  notify  parents  or 
students  of  these  rights. 

Changes  Proposed  in  the  Regulations 

In  the  process  of  revising  the  current 
regulations,  numerous  changes  have 
been  made  to  simplify  and  clarify  the 
regulations.  The  Secretary  does  not 
intend  those  changes  to  alter  any 
interpretation  under  existing 
regulations. 

The  following  changes  are  noted  for 
the  benefit  of  the  reader: 

1.  (a)  The  Secretary  proposes  to 
change  the  title  of  the  regulations  to 
Family  Educational  Rights  and  Privacy, 
to  follow  more  closely  the  title  of  the 
Act. 

(b)  The  Secretary  proposes  to  add  a 
note  following  §  99.2  to  reference  the 
Department's  regulations  concerning  the 
requirement  of  confidentiality  of 
information  relating  to  handicapped 
children  who  receive  benefits  under  the 
Education  of  the  Handicapped  Act. 

2.  In  §  99.3.  the  following  changes  are 
proposed — 

(a)  The  Secretary  is  considering 
establishment  of  a  further  standard  to 
assist  in  determining  whether 
information  may  be  classified  as 
"directory  information,"  and  therefore 
released  without  obtaining  prior  consent 
by  a  parent  or  student.  In  the  current 
regulations,  the  nonstatutory  phrase 
"and  other  similar  information,"  which 
appears  at  the  end  of  the  list  of  items  of 
directory  information,  is  used  to  indicate 
that  certain  other  information  may  be 
included  as  directory  information. 
However,  the  current  regulations  set  no 
standard  for  interpreting  that  phrase. 
The  Secretary  proposes  to  delete  the 
nonstatutory  phrase  and  to  include  the 
following  language  at  the  beginning  of 
the  definition  of  "directory  information": 
"  'Directory  information'  means 
information  contained  in  an  education 
record  of  a  student  which  would  not 
generally  be  considered  harmful  or  an 
invasion  of  privacy  if  disclosed.  It 
includes,  but  is  not  limited  to,  the  kinds 
of  information  contained  in  yearbooks, 
student  directories,  and  sports 
programs.  The  following  are  examples  of 


information  that  may  be  designated  as 
directory  information: . . ."  The 
Secretary  particularly  invites  comments 
on  whether  it  would  be  helpful  to 
include  this  standard  as  part  of  the 
definition  of  "directory  information." 

(b)  The  last  sentence  in  the  definition 
of  "educational  institution,"  regarding 
applicability,  would  be  moved  to 

S  99.1(d),  where  it  more  logically  fits. 

(c)  In  the  definition  of  "education 
records."  paragraph  (b)(l)(ii)  of  the 
current  regulations  defines  the  term 
"substitute."  The  proposed  regulations 
would  replace  that  definition  with  the 
phrase  "temporary  substitute  for  the 
maker  of  the  record."  In  paragraph 
(b)(4).  the  current  regulations  use  the 
word  "created"  instead  of  the  statutory 
word  "made."  In  an  effort  to  simplify  the 
regulations,  the  Secretary  proposes  to 
return  to  the  statutory  language.  The 
provision  at  paragraph  (b)(4)(iii)  of  the 
current  regulations  regarding  student 
access  would  be  moved  to  5  99.11(f), 
where  it  more  logically  fits. 

(d)  In  the  definition  of  "education 
records,"  paragraph  {b)(5),  the 
nonstatutory  example  in  the  current 
regulations,  would  be  deleted  because 
experience  indicates  that  the  exclusion 
is  sufficiently  clear  without  the  example. 

(e)  The  definition  of  "financial  aid"  in 
the  current  regulations  would  be  moved 
to  proposed  §  99.31(a)(4)(ii)  where  it 
more  logically  fits. 

(f)  In  the  proposed  definition  of 
"parent,"  the  Secretary  has  added  the 
term  "of  a  student",  which  clarifies  that 
the  parent  referred  to  is  the  parent  of  the 
student  whose  records  are  maintained 
by  the  school.  This  eliminates  the  need 
to  refer  to  "the  parent  of  the  student"  or 
"his  or  her  parent"  throughout  the 
regulations.  The  second  sentence  in  the 
definition  of  "parent"  in  the  current 
regulations,  concerning  the  presumption 
that  the  parent  has  authority  to  exercise 
rights,  would  be  moved  to  a  proposed 
new  §  99.4,  which  describes  parents' 
rights  under  the  Act.  Existing  §§  99.11(c) 
and  99.30(b),  which  also  contain  the  • 
presumption,  would  be  deleted  as 
unnecessary. 

(g)  The  proposed  definition  of 
"personally  identifiable  information" 
would  be  changed  to  include  the 
address  of  the  student's  family,  since  in 
many  cases  that  address  can  be  used  to 
locate  the  student. 

(h)  The  Secretary  proposes  to  revise 
the  definition  of  "Secretary"  to  make  it 
consistent  with  the  definition  contained 
in  the  Education  Department  General 
Administrative  Regulations  (See  34  CFR 
77.1(c)). 

(i)  The  Secretary  proposes  to  change 
the  definition  of  "student"  to  include 


former  students,  which  makes  clear  that 
most  rights  accorded  students  by  this 
Act  also  apply  to  former  students. 
Section  99.1(d)  of  the  current  regulations 
would  be  deleted  as  unnecessary. 
Sections  99.7(a)  and  99.37(a)  would  be 
revised  to  clarify  that  an  educational 
agency  or  institution  need  provide 
notification  only  to  parents  of  students 
currently  in  attendance  and  to  eligible 
students  currently  in  attendance. 
Paragraph  (b)  of  the  definition  of 
"student"  in  the  current  regulations, 
which  concerns  a  student's  application 
for  admission  to  a  postsecondary 
institution,  would  be  moved  to  §  99.5(c) 
where  it  more  logically  fits.  The  example 
provided  in  the  second  sentence  of 
paragraph  (b)  of  the  current  regulations 
would  be  deleted  as  unnecessary. 

3.  (a)  The  Secretary  proposes  to  delete 
§  99.4(b)  in  the  current  regulations 
because  it  is  redundant  with 

§  99.31(a)(8).  There  is  no  intent  to 
change  the  interpretation  that  eligible 
students  (students  18  years  of  age  or 
older  or  who  attend  an  institution  of 
postsecondary  education)  have  all  the 
rights  accorded  by  the  Act  even  though 
they  may  be  a  dependent  of  their 
parents. 

(b)  Section  99.4  of  the  current 
regulations  would  be  renumbered  as 
§99.5. 

4.  The  Secretary  does  not  propose  any 
substantive  changes  in  §  99.5  relating  to 
the  written  policy  each  agency  and 
institution  must  adopt.  However,  the 
section  (renumbered  as  §  99.6)  has  been 
rewritten  to  improve  its  clarity. 

5.  (a)  The  Secretary  wishes  to  clarify 
that  the  annual  notification  described  in 
§  99.6  of  the  current  regulations  requires 
an  educational  agency  or  institution  to 
provide  parents  or  eligible  students  a 
brief  statement  of  their  rights.  An 
agency  or  institution  has  the  option  of 
using  any  means  of  notification  which  is 
reasonably  likely  to  inform  parents  or 
eligible  students  of  their  rights.  Annual 
notification  does  not  have  to  include  the 
student  records  policy  adopted  under 
proposed  §  99.6.  However,  the  statement 
must  indicate  the  places  where  copies  of 
the  policy  are  kept  and  where  a  parent 
or  eligible  student  may  obtain  upon 
request  a  copy  of  the  policy. 

(b)  Section  99.6  of  the  current 
regulations  would  be  renumbered  as 
§99.7. 

6.  (a)  The  Secretary  proposes  to  delete 
the  nonstatutory  general  waiver 
provision  in  §  99.7  (a),  (b).  and  (e)  of  the 
current  regulations.  FERPA  establishes  a 
limited  waiver  provision  that  permits  a 
student  to  waive  his  or  her  right  to 
inspect  and  review  a  certain  clas^  of 
education  records  under  a  narrow  set  of 
circumstances.  In  return,  the  educ*Uonal 


agency  or  institution  that  receives  the 
waiver  must  meet  certain  additional 
requirements  regarding  those  education 
records.  The  proposed  regulations  do 
not  cover  the  nonstatutory  possibilities 
for  waiver.  However,  the  Secretary  does 
not  intend  to  forbid  nonstatutory 
waivers  as  provided  in  the  current 
regulations  under  §  99.7  (a),  (b),  and  (e). 

(b)  Given  the  Secretary's 
interpretation  of  the  statute  that  parents 
may  not  waive  students'  rights  under  the 
statutory  waiver  provision,  the 
Secretary  proposes  to  delete  as 
unnecessary  §  99.7(f)(3)  of  the  current 
regulations  which  specifies  that  an 
eligible  student  may  revoke  a  waiver 
signed  by  a  parent. 

(c)  The  remaining  paragraphs  of  §  99.7 
in  the  current  regulations  are 
incorporated  in  §  99.12  of  the  proposed 
regulations. 

7.  Section  99.8  of  the  current 
regulations  would  be  rewritten  for 
clarity  and  would  be  renumbered  as 
§99.11. 

8.  In  the  last  sentence  of  §  99.11(a)  of 
the  current  regulations  concerning  the 
time  within  which  an  educational 
agency  or  institution  must  respond  to  a 
request  from  a  parent  or  student  to 
inspect  the  student's  education  records, 
the  Secretary  proposes  to  change  the 
language  to  read  "after  it  has  received 
the  request"  to  be  consistent  with 

§  99.22(a).  This  proposed  change  will 
clarify  for  the  first  time  that  the  45-day 
period  will  start  when  the  request  for 
access  is  received  by  the  agency  or 
institution.  The  section  would  be 
renumbered  as  §  99.10. 

9.  (a)  The  Secretary  proposes  to  delete 
the  nonstatutory  requirement  for 
documentation  in  §  99.12(a)(2)(i)  of  the 
current  regulations  because  it  imposes 
an  unreasonable  burden  on  an 
educational  agency  or  institution  to  try 
to  obtain  a  written  statement  that  letters 
of  recommendation  placed  in  education 
records  prior  to  January  1, 1975  were 
understood  to  be  confidential. 

(b)  The  Secretary  proposes  to  revise 
the  title  of  this  section  to  reflect  the  fact 
that  it  contains  some  requirements  that 
apply  to  all  educational  agencies  and 
institutions. 

10.  In  §  99.13  of  the  current 
regulations,  paragraph  (a)  has  been 
renumbered  as  proposed  §  99.11(e); 
paragraph  (b)  has  been  renumbered  as 
proposed  §  g9.21(c)(l);  and  paragraph  (c) 
has  been  renumber  as  proposed 

§  99.32(a)(2). 

11.  Section  99.30(a)(2)  of  the  current 
regulations  would  be  moved  to 

§  99.31(a)(12),  where  it  more  logically 
fits. 

12.  (a)  In  §  99.31(a)(2),  the  Secretary 
proposes  to  add  language  to  clarify  that 


"schools"  include  institutions  of 
postsecondary  education. 

(b)  Section  99.31(a)(3)(iii)  codifies  an 
amendment  to  the  Act  which  permits 
access  by  local  educational  authorities. 
(20  U.S.C.  1232g  (b)(3)) 

(c)  In  §  99.31(a)(5),  the  language  in  the 
current  regulation  that  reinforces  the 
distinction  between  disclosures 
"required  "  and  disclosures  "permitted" 
under  State  statute  would  be  deleted  as 
an  unnecessary  explanation  of  a  clear 
mandate. 

(d)  The  Secretary  proposes  to  add 
§  99.31(a)(ll)  to  complete  the  list  of 
situations  where  consent  is  not  required 
before  disclosing  an  education  record. 

13.  The  Secretary  proposes  to  move 
the  proviso  regarding  recordkeeping 
requirements  at  §  99.33(b)  in  the  current 
regulations  to  a  new  paragraph, 

§  99.32(b),  where  it  more  logically  fits. 
The  new  provision  clarifies  that  if  an 
educational  agency  or  institution 
discloses  information  under  the 
conditions  set  forth  in  §  99.33(b),  the 
record  of  disclosure  which  it  is  required 
to  maintain  must  include  the  names  of 
the  additional  parties  to  whom  the 
receiving  party  may  disclose,  and  the 
legitimate  interests  each  additional 
party  may  have  in  obtaining  the 
information. 

14.  (a)  Section  99.33(b)  is  re-writtei»in 
order  to  clarfiy  that  an  educational 
agency  or  institution  that  discloses 
information  uder  §  99.31  may  have  an 
understanding  with  the  party  receiving 
the  information  that  it  may  make  further 
disclosures  on  behalf  of  the  agency  or 
institution.  Under  this  understanding, 
the  receiving  party  may  make  these 
disclosures  if  the  recordkeeping 
requirements  of  §  99.32(b)  have  been 
met  and  the  disclosures  meet  the 
requirements  of  §  99.31. 

(b)  In  §  99.31(c)  of  the  proposed 
regulations,  the  Secretary  has  added 
language  to  clarify  that  the  redisclosure 
limitation  does  not  apply  to  parents  or 
students,  inasmuch  as  the  statute  refers 
to  disclosures  to  "third  parties"  and 
students  and  their  parents  are  not 
considered  "third  parties"  with  respect 
to  the  students'  own  records. 

15.  Proposed  |  99.35  codifies  an 
amendment  to  the  Act  which  permits 
access  to  records  by  local  educational 
authorities  and  permits  disclosure 
without  consent  for  State  as  well  as 
Federal  programs.  (20  U.S.C.  1232g(b){3)) 

16.  Proposed  §  99.36  would  delete  a 
provision  presently  in  §  99.36(b)  that 
describes  the  considerations  appropriate 
in  determining  whether  an  emergency 
exists  that  warrents  disclosure  without 
prior  consent.  The  Secretary  believes 
that  this  provision  is  unnecessary 
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because  edacat»ont)l  aj^enctes  and 

institutions  are  capjiMr  of  nriftkine  thr%e 
de<cnninatior«  without  thr  rx'Ml  for  a 
federal  regulation 

17.  (a)  In  proposed  §  99flO{H).  the 
Secretary  has  added  lan^iia^  to  define 
"OfRce"  as  the  Stwient  and  Family 
Education  Rights  imd  (Yivacy  Office. 

(b)  Existing  §  9q.R0lH)I21  wdiild  be 
revised  to  nvike  rlrar  thaX  the  ( Jffice  not 
only  investigates  r<tmp4aints,  biit 
provides  assistance  to  agencies  and 
institutions  regarding  proper  compliance 
with  the  Act.  Historically,  this  has  been 
a  function  of  the  Office  as  administered 
by  the  Depiirtmcnt  nf  F<1ur-at(on  nud  its 
predecessor,  the  IVparttnent  of  Health, 
Education,  and  Welfure.  The  Secretary 
believes  the  pul>lK:  should  be  made 
aware  of  this  service  through  the 
regulations. 

(c)  Under  the  General  FxJ«cat»on 
Provisions  Act  {GEPA),  Section  451(a). 
the  Secretary  has  (lisrrption  to  designate 
the  Education  ApfWdl  lionni  (F.AB)  to 
hear  cases  invo!\m«  (tispu(c«<  under 
programs  administfTtnl  by  thf  Secretary. 
The  Secretary  proposes  to  ciesfgnate  the 
EAB  to  condurt  heitnngs  r»'quired  under 
Subpart  E  of  these  regulations. 

18.  (a]  Section  W  fi2  has  bef-n  revised 
to  delete  the  rerortlk«'ep(i)«  re(iuirement. 
This  requirement  proposed  for  deletion 
is  onnecessary  becairse  the  Education 
Department  ("rpneTHl  .Vdministratire 
Regulations  fWlC.AKl  already  impose 
the  requirenitmt  on  grfintees  of  the 
Deparlment  uiKier  5  4,'?7(nl  of  th«" 
General  Education  l>rovisions  Act  (20 
U.S.C.  1232f(«)),  see  EDGAR  §§  75.730- 
75.734  and  7R.7TO-76  734  !n  addition. 
Part  74  of  EDCAK  provides  g«*neral  rules 
about  maintenance  of  rfn  ords. 

(b)  The  Secretary  propiirn-s  to  change 
the  language  in  |  W  Ht!  fmm    afford 
access"  to  "submit  reports,"  which  will 
more  accurately  reflect  the  kind  of 
investigation  conducted  by  the  Office. 
Since  its  inception,  the  Office  has  not 
conducted  any  on  site  visits  to  resolve 
complaints;  rather,  it  has  resolved 
complaints  thro«gh  correspondence  and 
telephone  calls  with  the  fiffcrted  parties. 
The  Etepartment  drx-s  no!  fores*-*-  a  need 
to  inspect  records  on  the  premises. 

19.  Existing  5  99.67  has  been  rewritten 
to  designate  the  Education  Appeal 
Board  as  the  reviewing  authority  for 
compliance  issues  under  FTRPA.  The 
procedures  useil  by  the  F„^B  are  m  34 
CFR  Part  78,  and  would  be  applirahle  to 
any  enforcement  actions  under  FERF.A 
The  remedies  of  withholding  and  cease 
and  desist  are  governed  by  Part  E  of  the 
General  Education  Provisions  Act  (20 
U.S.C.  1234b  and  1234c),  and  wouH  be 
available  to  the  extent  provided  for  by 
that  Act. 


20.  A  I>stribrjtion  TaWe  is  appended 

as  a  uuide  to  where  sections  in  the 
c  ;irr«'nt  rpyiilHttoiis  (ir»"  (orated  in  the 
proposed  regulations. 

ExecuLive  Urder  12.^91 

These  proposed  revulations  have  been 
reviewed  in  «<-JXKdance  with  Fx«'<-utive 
Order  12291.  They  ar»>  not  classified  as 
major  becau.se  they  do  not  meet  the 
(Tilpna  for  ma}<>r  regulations  established 
m  tin.'  Order 

Regulatory  FlexibJlity  Act  CertificaUon 

The  Secretary  («rtifns  thiit  tlw 
regulations  will  not  hiive  a  s»«mf)cant 
eronomw:  nnpact  on  a  suttstantiril 
number  of  small  entities.  Althoiijih  these 
proposed  regulations  will  «fTe<  t  a 
substantial  number  of  small  entities 
receiving  funds  under  programs 
administered  by  the  Secretary  of 
Education,  they  impose  minimal 
requirements  The  pn>{><i»ed  regulations 
are  intended  to  give  edL»r.«tional 
agencies  and  institutions  wide  latitude 
in  fnlfiHing  statTJtory  requirements.  The 
only  recordVeeping  rrquirement  (Section 
99.32)  is  mandated  by  statute  and 
imposes  a  minimal  eronomir:  impact  on 
an  agency  or  institution  Th«'se 
rcgulntions  also  prrTjnise  to  remove  some 
existing  reciuirements  (see  Changes 
Proposed  m  these  Regulations, 
paragraph  6).  therrhy  further  reducing 
the  burden  imposed  on  schools. 

Paperwork  Reduction  Act  of  1960 

Sections  99.6.  99  7  and  9^)  32  contain 
information  collection  requiremf^ts.  As 
required  by  section  3504(h)  of  the 
Paperwork  Redurtinn  Art  of  1980.  the 

Department  of  Eduratjon  will  submit  a 
copy  of  this  n'jfulatirm  to  the  Office  of 
Management  and  Budget  (OMB)  for  its 
review.  Orgnniratirms  and  individuals 
desiring  to  submit  cTimments  on  the 
information  cnilertinn  requirempnts 
should  direct  them  to  the  Offire  of 
information  and  Regulatory  Affairs, 
OMB.  Room  3002.  New  Executive  Office 
Building.  Washington,  DC  20503; 
Attention:  Joseph  F.  Lackey,  Jr, 

Invitation  to  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  these  proposed  rexulatinns 

All  comments  submitte*!  in  response 
to  ftese  proposed  n'gulatinns  will  be 
available  for  fnibbc  tnspertion.  dtiring 
and  after  the  comment  perHKl.  in  Room 
3021,  400  Maryland  Avenue,  SW. 
Washington.  DC,  between  the  hours  of 
8:30  a.m.  and  4:00  p.m.,  Monday  throtjgh 
Friday  of  each  week  except  Federal 
holidays. 

To  assist  the  Department  in  complying 
with  the  specific  requirements  of 


Executive  OrrlpT  12291  and  the 
Paperwork  Reduction  Art  of  19W)  and 
their  overall  requirement  of  ri'ducing 
regulatorv'  burden,  public  comment  is 
invited  on  whether  there  may  be  further 
opportunities  to  reduce  any  regulatory 
burdens  found  in  these  proposed 
regulations. 

Assessment  of  Edvcatiooai  Impoct 

The  Secretary  particularly  requests 
comments  on  whether  the  regulations  in 
this  document  would  require 
transmission  of  information  that  is  being 
gathered  by  or  is  available  from  any 
other  agency  or  authority  of  the  United 
States. 

List  of  Swbjects  in  34  CFR  Part  99 

Administrative  prBctioe  and 
procedure.  Elducalion  liepartment. 
Family  educaluwial  rijfhts.  l*rivacy. 
Parents.  Reporting  and  recordkeeping 
requirements.  Students. 

Citation  of  Legal  Authority: 

A  citation  of  statutory  or  other  legal 
authority  is  placed  in  ^^vinmtheses  on  the 
line  following  each  substantive 
provision  of  these  pruposed  regulations. 

Dated:  June  5. 1987. 
William  ).  Bennett, 
Secretary  of  Education. 
(Catalog  of  Federal  Doraestic  Asststunoe 
number  does  not  ap[>ly| 

The  Secretary  proposes  to  revise  Pait 
99  of  Title  34  of  the  Code  of  Federal 
Regiilatinns  to  read  as  follows: 

PART  99— FAMILY  EDUCATtOWAL 
RK5HTSAH0  PRIVACY 

Sut>part  A — General 

Sec. 

99.1  To  whu  h  efittcalujual  rt5!<""cifs  or 
institutions  du  tiiew  rrmlations  appt>'? 

99.2  What  ic  the  pwpose  uf  titese 
regulations? 

99J     Wbat  definiXionfi  apply  to  tbese 
regulaitoas? 

99.4  What  are  tbe  r;gbts  of  (virents? 

99.5  What  are  the  rights  of  eligtble  students? 

99.6  What  ioformation  must  an  educational 
agency's  or  institution's  policy  contain? 

99.7  What  must  an  educational  agency  or 
institution  inchide  in  its  annual 
notification? 

Subpart  B— What  are  the  Rights  ot 
Inapection  and  Review  o<  Education 
Records? 

^<M  to     What  rights  exist  for  a  parent  or 

eligible  »tuiJ(iil  to  iiiH{K-<:i  and  review 

uduc^tiun  j-(3coriit? 
U<J  11     Kt^y  an  educat.'unal  agency  or 

institution  charge  a  fee  for  copies  of 

education  records? 
89.12    What  limitations  exist  on  the  right  to 

inspect  and  review  records? 
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Subpart  C— What  are  the  Procedures  for 
Amending  Education  Records? 

99.20  How  can  a  parent  or  eligible  student 
request  amendment  of  the  student's 
education  records' 

99.21  Under  what  conditions  does  a  parent 
or  eligible  student  have  the  right  to  a 
hearing? 

99.22  What  minimum  requirements  exist  for 
the  conduct  of  a  hearing? 

Subpart  D — May  an  Educational  Agency  or 
Institution  Disclose  Personally  Identifiable 
Information  from  Education  Records? 

99.30  Under  what  conditions  must  an 
educational  agency  or  institution  obtain 
prior  consent  to  disclose  information? 

99.31  Under  what  conditions  is  prior 
consent  not  required  to  disclose 
information? 

99.32  What  recordkeeping  requirements 
exist  conceming  requests  and 
disclosures? 

99.33  What  limitations  apply  to  the 
redisclosure  of  information? 

99.34  What  conditions  apply  to  disclosure  of 
information  to  other  educational 
agencies  or  institutions? 

99.35  What  conditions  apply  to  disclosure  of 
information  for  Federal  or  State  program 
purposes? 

99.36  What  conditions  apply  to  disclosure  of 
information  in  health  and  safety 
emergencies? 

99.37  What  conditions  apply  to  disclosing 
directory  information? 

Subpart  E— What  are  the  Enforcement 
Procedures? 

99.60  What  functions  has  the  Secretary 
delegated  to  the  Office  and  to  the 
Education  Appeal  Board? 

99.61  What  responsibility  does  an 
educational  agency  or  institution  have 
conceming  conflict  with  State  or  local 
laws? 

99.62  What  information  must  an  educational 
agency  or  institution  disclose  to  the 
Office? 

99.63  Where  are  complaints  filed? 

99.64  What  is  the  complaint  procedure? 

99.65  What  is  the  content  of  the  notice  of 
complaint  issued  by  the  Office? 

99.66  What  are  the  responsibilities  of  the 
Office  in  the  enforcement  process? 

99.67  How  does  the  Secretary  enforce 
decisions? 

Authority:  Section  438,  Pub.  L  90-247,  Title 
IV.  as  amended.  88  Stat.  571-574  (20  U.S.C. 
1232g).  unless  otherwise  noted. 

Subpart  A — General 

§99.1     To  which  educational  agencies  or 
institutions  do  these  regulations  apply? 

(a)  This  part  applies  to  an  educational 
agency  or  institution  to  which  funds 
have  been  made  available  under  any 
program  administered  by  the  Secretary 
of  Education  that — 

(l)(i)  Was  transferred  to  the 
Department  under  the  Department  of 
Education  Organization  Act  (DEOA); 
and 


(ii)  Was  administered  by  the 
Commissioner  of  Education  on  the  day 
before  the  effective  date  of  the  DEOA; 
or 

(2)  Was  enacted  after  the  effective 
date  of  the  DEOA.  unless  the  law 
enacting  the  new  Federal  program  has 
the  effect  of  making  Section  438  of  the 
General  Education  Provisions  Act 
inapplicable. 

(20  U.S.C.  1230.  1232g.  3487,  31507) 

(b)  The  following  chart  lists  the 
funded  programs  to  which  Part  99  does 
not  apply  as  of  June  5, 1987. 


Name  of 
program 


AutTionzing 
statute 


1.  Higti 
School 
Equivalen- 
cy Program 
anO 

College 
Assistance 
Migrant 
Program. 


2.  Programs 
adminis- 
tered by 
ttie 

Commis- 
sioner of 
the 

Rehabilita- 
tive 

Services 
Administra- 
tion, and 
the 

Director  of 
the 

National 
Institute  00 
Disability 
and 

RehatMJita- 
tion 
Research. 

3  Transition 
program  for 
refugee 
children. 


Section  418A 
of  the 
Higher 
Education 
Act  of  1965 
as 

amended 
by  the 
Education 
Amend- 
ments of 
1980  (Pub. 
L  96-374) 
20  U.S.C. 
1070d-2). 

The 
Rehabilita- 
tion Act  of 
1973,  as 
amended. 
(29  U.S.C. 
700,  et 
seq.). 


Implementing 
regulations 


Part  206. 


Parts  350- 
359,361, 
365,  366, 
369-371. 
373-375, 
378,  379, 
385-390, 
and  395. 


Immigration 
and 

Nationality 
Act,  as 
amended 
by  the 
Refugee 
Act  of 
1980,  Pub. 
L  96-212 
(8  U.S.C. 
1522(d)). 


Part  538. 


Name  of 
program 


AuttKKizing 
statute 


4.  College 

Title  IV  of  the 

Housing. 

Housing 

Act  of 

1950,  as 

amended 

(12  U.S.C. 

1749.  et 

seq  ) 

5.  The 

Section  405 

fo(lowir>g 

of  the 

programs 

Gef>eral 

adminis- 

Education 

tered  by 

Provisions 

the 

Act  (20 

Assistant 

U.S.C. 

Secretary 

1221e). 

for 

and  section 

Educational 

406  of  the 

Research 

General 

and 

Education 

Improve- 

Provisiorts 

ment: 

Act  (20 

Educational 

U.S.C. 

Research 

1221-1). 

Grant 

Program. 

Regional 

Educational 

Latx)rato- 

, 

nes. 

Research 

and 

Develop- 

ment 

Centers. 

Another 

- 

research 

or 

statistical 

activities 

funded 

urxler 

Section 

405  Of 

406  of 

the 

General 

Educa- 

tion 

Provi- 

sions Act. 

Implementing 
regulations 


Part  614. 


Parts  700. 
706-708. 


Note:  The  Secretary,  as  appropriate,  up- 
dates the  information  in  this  chart  and  informs 
ttie  public. 

(c)  This  part  does  not  apply  to  an 
educational  agency  or  institution  solely 
because  students  attending  that  agency 
or  institution  receive  non-monetary 
benefits  under  a  program  referenced  in 
paragraph  (a)  of  this  section,  if  no  funds 
under  that  program  are  made  available 
to  the  agency  or  institution. 

(d)  The  Secretary  considers  funds  to 
be  made  available  to  an  educational 
agency  or  institution  if  funds  under  one 
or  more  of  the  programs  referenced  in 
paragraph  (a)  of  this  section — 


«yAjiAV^ 


■?^ 
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(1)  Are  pmvicled  to  the  agency  or 
ii.slitution  li\  >;rdnt,  cooperative 
agreement,  contract,  subgranl,  or 
subcontract;  or 

(2)  Are  provided  to  students  attending 
the  agency  or  institntion  and  the  funds 
may  be  paid  to  the  agency  or  institution 
by  those  students  for  educational 
purposes,  such  as  under  the  Pell  Grant 
Program  and  the  Guaranteed  Student 
Loan  Program  (Titles  IV-A-1  and  IV-B. 
respectively,  of  the  Higher  Education 
Act  of  1965,  as  amended). 

(e)  If  an  educationaJ  agency  or 
institution  receives  funds  under  one  or 
more  of  the  programs  covered  by  this 
section,  the  regulations  in  this  part  apply 
to  the  recipient  as  a  whole,  including 
each  of  its  components  (such  as  a 
department  within  a  university). 

(20  use.  1232g) 

§  99.2     What  is  the  purpose  of  these 
regulations? 

The  purpose  of  this  part  is  to  set  out 
requirements  for  the  protection  of 
privacy  of  parents  and  students  under 
section  438  of  the  General  Education 
Provisions  Act,  as  amended. 

(20  U.S.C.  1232g] 

Note:  34  CFR  t  300.560- S  300.S76  cx>atain 
requirements  regarding  confidentiality  of 
information  relating  to  handicapped  chiidren 
who  receive  benefits  under  the  Education  of 
the  Handicapped  Act. 

§  99.3     What  definitions  apply  to  these 
regulations? 

The  following  definitions  apply  to  this 
part: 

"Act"  means  the  Family  Educational 
Rights  and  Privacy  Act  of  1974,  enacted 
as  section  438  of  the  General  Education 
Provisions  Act. 

(20  U.S.C.  1232g) 

"Attendance"  includes,  but  is  not 
limited  to — 

(a)  Attendance  in  person  or  by 
correspondence:  and 

(B)  The  period  during  which  a  person 
is  working  under  a  work-study  program. 

(20  U.S.C  lZi2g) 

"Directory  information"  means 
information  contained  in  an  education 
record  of  a  student  which  would  not 
generally  be  considered  harmful  or  an 
invasion  of  privacy  if  disclosed.  It 
includes,  but  is  not  limited  to,  the 
student's  name,  address,  telephone 
listing,  date  and  place  of  birth,  major 
field  of  study,  participation  in  officially 
recognized  activities  and  sports,  weight 
and  height  of  members  of  athletic  teams, 
dates  of  attendance,  degrees  and 
awards  received,  and  the  most  recent 
previous  educational  agency  or 
institution  attended. 
(20  U.S.C.  1232g(a)(5)(A)) 


"Disclosure"  means  to  permit  access 
to  or  the  release,  transfer,  or  other 
communication  of  education  records,  or 
the  personally  identifiable  information 
contauied  in  those  records,  to  iiny  p.irty, 
by  any  means.  incJudii;g  oxaL  fwitten,  or 
electronic  laeans. 

(20  U.S.C.  lZ32g(bMt)) 

"Educational  agency  or  institution" 
means  any  public  or  private  agency  or 
institution  to  which  this  part  applies 
under  S  98.1(a). 

(20  U.SX:.  123^aH3)) 

"Education  records"  (a)  The  term 
means  those  records  that  are — 

(1)  Directly  related  to  a  student:  and 

(2)  Maintained  by  an  educational 
agency  or  institution  or  by  a  party  acting 
for  the  agency  or  institution. 

(b)  The  term  does  not  include — 

(1)  Records  of  instructional, 
supervisory,  and  administrative 
personnel  and  educational  personnel 
ancillary  to  those  persons  that  are  kept 
in  the  sole  possession  of  the  maker  of 
the  record,  and  are  not  accessible  or 
revealed  to  any  other  person  except  a 
temporary  substitute  for  the  maker  of 
the  record: 

(2)  Records  of  a  law  enforcement  unit 
of  an  educational  agency  or  institution, 
but  only  if  education  records  maintained 
by  the  agency  or  institution  are  not 
disclosed  lo  the  unit,  and  the  law 
enforcement  records  are — 

(i)  Maintained  separately  from 
education  records; 

(ii]  Maintained  solely  for  law 
enforcement  purposes;  and 

(iii)  Disclosed  only  to  law 
enforcement  ofHcials  of  the  same 
jurisdiction; 

(3)(i)  Records  relating  to  an  individual 
who  is  employed  by  an  educational 
agency  or  institution,  that — 

(A)  Are  made  and  maintained  in  the 
normal  course  of  business: 

(B)  Relate  exclusively  to  the 
individual  in  that  individual's  capacity 
as  an  employee:  and 

(C)  Are  not  available  for  use  for  any 
other  purpose. 

(ii)  Paragraph  (b)(3)(i)  of  this 
definition  does  not  apply  to  records 
relating  to  an  individual  in  attendance 
at  the  agency  or  institution  who  is 
employed  as  a  result  of  his  or  her  status 
as  a  student: 

(4)  Records  on  a  student  who  is  18 
years  of  age  or  older,  or  is  attending  an 
institution  of  postsecondary  education, 
that  are — 

(i)  Made  or  maintained  by  a 
physician,  psychiatrist,  psychologist,  or 
other  recognized  professional  or 
paraprofessional  acting  in  his  or  her 


professional  capacity  or  assisting  in  a 
paraprofessional  capacity: 

(ii)  Made,  maintained,  or  used  only  in 
connection  with  treatment  of  the 
student;  and 

(iii|  Disclosed  only  to  individuals 
providing  the  treatment.  For  the  purpose 
of  this  definition,  "treatment"  does  not 
include  remedial  educational  activities 
or  activities  that  are  part  of  the  program 
of  instructior  at  the  a^-ncy  or 
institution;  and 

(51  Rea^rds  that  only  contain 
information  atwut  an  individual  after  he 
or  she  is  not  lon^r  a  student  at  that 
agency  or  institution. 

(20)  U.S.C.  1232g(a)(4)) 

"Eligible  student"  means  a  student 
who  has  reached  18  years  of  age  or  is 
attending  an  institution  of 
postsecondary  education. 
(20  U.S.C.  1232g(d]) 

"Institution  of  postsecondary 
education"  means  an  institution  that 
provides  education  to  students  beyond 
the  secondary  school  level;  "secondary 
school  level"  means  the  educational 
level  (not  beyond  grade  12)  at  which 
secondary  education  is  provided  as 
determined  under  State  law. 

(20  U.S.C.  1232g(dJ) 

"Parent"  means  a  parent  of  a  student 
and  includes  a  natural  parent  a 
guardian,  or  an  individual  acting  as  a 
parent  in  the  absence  of  a  parent  or  a 
guardian. 

(20  U.S.C.  1232g) 

"Party"  means  an  individual,  agency, 
instutition,  or  organization. 

(20  use.  1232g(bM4)(A)) 

"Personally  identifiable  information" 
includes,  but  is  not  limited  to — 

(a)  The  student  s  name; 

(b)  The  name  of  the  student's  parent 
or  other  family  member: 

(c)  The  address  of  the  student  or 
student's  family: 

(d)  A  personal  identifier,  such  as  the 
students  social  security  number  or 
student  number; 

(e)  A  list  of  personal  characteristics 
that  would  make  the  student's  identity 
easily  traceable:  or 

(f)  Other  information  that  would  make 
the  student's  identity  easily  traceable. 

(20  U^C  I232g) 

"Record"  means  any  information 
recorded  in  any  way.  including,  btit  not 
limited  to.  handwriting,  print,  tape,  fibn, 
microfilm,  and  microfiche. 

(20  U.S.C.  1232g) 
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"Secretary"  means  the  Secretary  of 
the  U.S.  Department  of  Education  or  an 
official  or  employee  of  the  Department 
of  Education  acting  for  the  Secretary 
under  a  delegation  of  authority. 

(20  use  I232gj 

"Student",  except  as  otherwise 
specificaMy  provided  in  this  part,  means 
any  individual  who  is  or  has  been  in 
attendance  at  an  edHrational  agency  or 
institution  and  regarding  whom  the 
agency  or  institution  maintains 
education  records. 

(20  U.S.C.  1232g{a)(6)) 

§  99.4    What  are  the  rights  of  parents? 

An  educational  agency  or  institution 
shall  give  full  rights  under  the  Act  to 
either  parent,  unless  the  agency  or 
institution  has  been  provided  with 
evidence  that  there  is  a  court  order. 
State  statute,  or  legally  binding 
document  relating  to  such  matters  as 
divorce,  separation,  or  custody  that 
specifically  revokes  these  rights. 

(20  U.S.C.  1232g) 

§  99.5    What  are  the  rights  of  eligible 
students? 

(a)  When  a  student  becomes  an 
eligible  student,  the  rights  accorded  to, 
and  consent  required  of.  his  or  her 
parent  under  this  part  transfer  from  the 
parent  to  the  student. 

(b)  The  Act  and  this  part  do  not 
prevent  educational  agencies  or 
institutions  from  giving  students  rights 
in  addition  to  those  given  to  parents  of 
students. 

(c)  If  an  individual  has  attended  one 
component  of  an  educational  agency  or 
institution,  that  attendance  does  not 
give  the  individual  rights  as  a  student  in 
other  components  of  the  agency  or 
institution  at  which  the  individual  has 
never  been  in  attendance. 

(20  U.S.C.  1232g(d)) 

§  99.6     What  Information  must  an 
educational  agency's  or  Institution's  policy 
contain? 

(a)  Each  educational  agency  or 
institution  shall  adopt  a  policy  regarding 
how  the  agency  or  institution  meets  the 
requirements  of  the  Act  and  of  this  part. 
The  policy  must  include — 

(1)  How  the  agency  or  institution 
informs  parents  and  students  of  their 
rights,  in  accord  with  §99.7; 

(2)  How  a  parent  or  eligible  student 
may  inspect  and  review  education 
records  under  §99  10,  including  at 
least — 

(i)  The  procedure  the  parent  or  eligible 
student  must  follow  to  inspect  and 
review  the  records; 

(ii)  With  an  understanding  that  it  may 
not  deny  access  to  education  records,  a 


description  of  the  circumstances  in 
which  the  agency  or  institution  believes 
it  has  a  legitimate  cause  to  deny  a 
request  for  a  copy  of  those  records; 

(iii)  A  schedule  of  fees  (if  any)  to  be 
charged  for  copies:  and 

(iv)  A  list  of  the  types  and  locations  of 
education  records  maintained  by  the 
agency  or  institution,  and  the  titles  and 
addresses  of  the  officials  responsible  for 
the  records; 

(3)  A  statement  that  personally 
identifiable  information  will  not  be 
released  from  an  education  record 
without  the  prior  written  consent  of  the 
parent  or  eligible  student,  except  under 
one  or  more  of  the  conditions  described 
in  §99.31; 

(4)  A  statement  indicating  whether  the 
educational  agency  or  institution  has  a 
policy  of  disclosing  personally 
identifiable  information  under 
§99.31(a](l).  and.  if  so.  a  specification  of 
the  criteria  for  determining  which 
parties  are  school  officials  and  what  the 
agency  or  institution  considers  to  be  a 
legitimate  educational  interest; 

(5)  A  statement  that  a  record  of 
disclosures  will  be  maintained  as 
required  by  §99.32,  and  that  a  parent  or 
eligible  student  may  inspect  and  review 
that  record: 

(6)  A  specification  of  the  types  of 
personally  identifiable  information  the 
agency  or  institution  has  designated  as 
directory  information  under  §99.37;  and 

(7)  A  statement  that  the  agency  or 
institution  permits  a  parent  or  eligible 
student  to  request  correction  of  the 
student's  education  records  under 
§99.20,  to  obtain  a  hearing  under 

§99. 21(a).  and  to  add  a  statement  to  the 
record  under  §99.21(b)(2). 

(b)  The  educational  agency  or 
institution  shall  state  the  policy  in 
writing  and  make  a  copy  of  it  available 
on  request  to  a  parent  or  eligible 
student. 

(20  use.  1232g(e)  and  (f)) 

§99.7    What  must  an  educationat  agency  or 

Institution  Include  In  its  annual  notiftcation? 

(a)  Each  educational  agency  or 
institution  shall  annually  notify  parents 
of  students  currently  in  attendance,  and 
eligible  students  currently  in  attendance, 
at  the  agency  or  institution  of  their 
rights  under  the  Act  and  this  part.  The 
notice  must  include  a  statement  that  the 
parent  or  eligible  student  has  a  right 
to- 
ll) Inspect  and  review  the  student's 
education  records: 

(2)  Request  the  amendment  of  the 
student's  education  records  to  ensure 
that  they  are  not  inaccurate,  misleading, 
or  otherwise  in  violation  of  the  student's 
privacy  or  other  rights: 


(3)  Consent  to  disclosures  of 
personally  identifiable  informaUon 
contained  in  the  student's  education 
records,  except  to  the  evlenl  that  the 
Act  and  the  regulations  in  this  part 
authorize  disclosure  without  consent; 

(4)  File  with  the  U  S  Department  of 
Education  a  complaint  under  §99.64 
concerning  allegftd  failures  by  the 
agency  or  institution  to  comply  with  the 
requirements  of  the  Act  and  this  part 
and 

(5)  Obtain  a  copy  of  the  policy 
adopted  under  §99.6. 

(b)  The  notice  provided  under 
paragraph  (a)  of  this  section  must  also 
indicate  the  places  where  copies  of  the 
policy  adopted  under  §99.6  are  located. 

(c)  An  educational  agency  or 
institution  may  provide  this  notice  by 
any  means  that  are  reasonably  likely  to 
inform  the  parents  and  eligible  students 
of  their  rights. 

(d)  An  agency  or  institution  of 
elementary  or  secondary  education  shall 
effectively  notify  parents  of  students 
who  have  a  primary  or  home  language 
other  than  English. 

(20  U.S.C.  1232g(e)) 

Subpart  B— What  are  the  Rights  e* 
Inspection  and  Review  of  Education 
Records? 

§  99.10    What  rights  exist  for  a  parent  or 
eligible  student  to  inspect  and  review 
education  records? 

(a)  Except  as  limited  under  §  99.12. 
each  educational  agency  or  institution 
shall  permit  a  parent  or  eligible  student 
to  inspect  and  review  the  education 
records  of  the  student. 

(b)  The  educational  agency  or 
institution  shall  comply  with  a  request 
for  access  to  records  within  a 
reasonable  period  of  time,  but  in  no  case 
more  than  45  days  after  it  has  received 
the  request. 

(c)  The  educational  agency  or 
institution  shall  respond  to  reasonable 
requests  for  explanations  and 
interpretations  of  the  records. 

(d)  The  educational  agency  or 
institution  shall  give  the  piarent  or 
eligible  student  a  copy  of  the  records  if 
failure  to  do  so  would  effectively 
prevent  the  parent  or  student  from 
exercising  the  right  to  inspect  and 
review  the  records. 

(e)  The  educational  agency  or 
institution  shall  not  destroy  any 
education  records  if  there  is  an 
outstanding  request  to  inspect  and 
review  the  records  under  this  section. 

(f)  While  an  educational  agency  or 
institution  is  not  required  to  give  an 
eligible  student  access  to  treatment 
records  under  paragraph  (b)(4]  of  the 
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definition  of  "Education  records"  in 
§  99.3.  the  student  may  have  those 
records  reviewed  by  a  physician  or 
other  appropriate  professional  of  the 
student's  choice. 
(20US.C.  1232«(a)(1)(An 

§  99. 11     May  an  educational  agency  or 
institution  charge  a  fee  for  copies  of 
education  records? 

(a)  Unless  the  imposition  of  a  fee 
effectively  prevents  a  parent  or  eligible 
student  from  exercising  the  right  to 
inspect  and  review  the  student's 
education  records,  an  educational 
agency  or  institution  may  charge  a  fee 
for  a  copy  of  an  education  record  which 
is  made  for  the  parent  or  eligible 
student. 

(b)  An  educational  agency  or 
institution  may  not  charge  a  fee  to 
search  for  or  to  retrieve  the  education 
records  of  a  student. 

(20U.S.C.  1232g(a){l)) 

§  99. 1 2     What  limitations  e«ist  on  the  right 
to  Inspect  and  review  records? 

(a)  If  the  education  records  of  a 
student  contain  information  on  more 
than  one  student,  the  parent  or  eligible 
student  may  inspect,  review,  or  be 
informed  of  only  the  specific  information 
about  that  student. 

(b)  A  postsecondary  institution  does 
not  have  to  permit  a  student  to  inspect 
and  review  education  records  that  are — 

(1)  Financial  records,  including  any 
information  those  records  contain,  of  his 
or  her  parents: 

(2)  Confidential  letters  and 
confidential  statements  of 
recommendation  placed  in  the  education 
records  of  the  student  before  January  1. 
1975.  as  long  as  the  statements  are  used 
only  for  the  purposes  for  which  they 
were  specifically  intended;  and 

(3)  Confidential  letters  and 
confidential  statements  of 
recommendation  placed  in  the  student's 
education  records  after  January  1. 1975. 
if— 

(i)  The  student  has  waived  his  or  her 
right  to  inspect  and  review  those  letters 
and  statements;  and 

(ii)  Those  letters  and  statements  are 
related  to  the  student's — 

(A)  Admission  to  an  educational 
institution; 

(B)  Application  for  employment;  or 

(C)  Receipt  of  an  honor  or  honorary 
recognition. 

(c)(1)  A  waiver  under  paragraph 
(b)(3)(i)  of  this  section  is  valid  only  if— 

(i)  The  educational  agency  or 
institution  does  not  require  the  waiver 
as  a  condition  for  admission  to  or 
receipt  of  a  service  or  benefit  from  the 
agency  or  institution;  and 


(ii)  The  waiver  is  made  in  writing  and 
signed  by  the  student,  regardless  of  age. 

(2)  if  a  student  has  waived  his  or  her 
rights  under  paragraph  (b)(3)(i)  of  this 
section,  the  educatonal  institution 
shall— 

(i)  Give  the  student,  on  request,  the 
names  of  the  individuals  who  provided 
the  letters  and  statements  of 
recommendation;  and 

(ii)  Use  the  letters  and  statements  of 
recommendation  only  for  the  purpose 
for  which  they  were  intended. 

(3)(i)  A  waiver  under  paragraph 
(b)(3)(i)  of  this  section  may  be  revoked 
with  respect  to  any  actions  occurring 
after  the  revocation. 

(ii)  A  revocation  under  paragraph 
(c)(3)(i)  of  this  section  must  be  in 
writing. 
(20  use.  12328(a)(1)(A)  and  (B)) 

Subpart  C— What  are  the  Procedures 
for  Amending  Education  Records? 

5  99  20     How  can  a  parent  or  eligible 
student  request  amendment  of  the 
student  8  education  records? 

(a)  if  a  parent  or  eligible  student 
believes  the  education  records  relating 
to  the  student  contain  information  that 
is  inaccurate,  misleading,  or  in  violation 
of  the  student's  rights  of  privacy  or  other 
rights,  he  or  she  may  ask  the 
educational  agency  or  institution  to 
amend  the  record. 

(b)  The  educational  agency  or 
institution  shall  decide  whether  to 
amend  the  record  as  requested  within  a 
reasonable  time  after  the  agency  or 
institution  receives  the  request. 

(c)  If  the  educational  agency  or 
institution  decides  not  to  amend  the 
record  as  requested,  it  shall  inform  the 
parent  or  eligible  student  of  its  decision 
and  of  his  or  her  right  to  a  hearing  under 
5  99.21 

(20  U.S.C.  1232g(a)(2)) 

5  99.21     Under  what  conditions  does  a 
parent  or  eligible  student  have  the  right  to 
a  hearing? 

(a)  An  educational  agency  or 
institution  shall  give  a  parent  or  eligible 
student,  on  request,  an  opportunity  for  a 
hearing  to  challenge  the  content  of  the 
student's  education  records  on  the 
grounds  that  the  information  contained 
in  the  education  records  is  inaccurate, 
misleading,  or  in  violation  of  the  privacy 
or  other  rights  of  the  student. 

(b)(1)  If,  as  a  result  of  the  hearing,  the 
educational  agency  or  institution 
decides  that  the  information  is 
inaccurate,  misleading,  or  otherwise  in 
violation  of  the  privacy  or  other  rights  of 
the  student,  it  shall — 

(i)  Amend  the  record  accordingly;  and 


(ii)  Inform  the  parents  or  eligible 
student  of  the  amendment  in  writing. 

(2)  If,  as  a  result  of  the  hearing,  the 
educational  agency  or  institution 
decides  that  the  information  in  the 
education  record  is  not  inaccurate, 
misleading,  or  otherwise  in  violation  of 
the  privacy  or  other  rights  of  the  student, 
it  shall  inform  the  parent  or  eligible 
student  of  the  right  to  place  a  statement 
in  the  record  commenting  on  the 
contested  information  in  the  record  or 
stating  why  he  or  she  disagrees  with  the 
decision  of  the  agency  or  institution,  or 
both. 

(c)  If  an  educational  agency  or 
institution  places  a  statement  in  the 
education  records  of  a  student  under 
paragraph  (b)(2)  of  this  section,  the 
agency  or  institution  shall — 

(1)  Maintain  the  statement  with  the 
contested  part  of  the  record  for  as  long 
as  the  record  is  maintained;  and 

(2)  Disclose  the  statement  whenever  it 
discloses  the  portion  of  the  record  to 
which  the  statement  relates. 

(20  U.S.C.  1232g(a)(2)) 

§  99  22     What  minimum  requirements  exist 
for  the  conduct  ol  a  hearing? 

The  hearing  required  by  §  99.21  must 
meet,  at  a  minimum,  the  following 
requirements: 

(a)  The  educational  agency  or 
institution  shall  hold  the  hearing  within 
a  reasonable  time  after  it  has  received 
the  request  for  the  hearing  from  the 
parent  or  eligible  student. 

(b)  The  educational  agency  or 
institution  shall  give  the  parent  or 
eligible  student  notice  of  the  date,  time, 
and  place,  reasonably  in  advance  of  the 
hearing. 

(c)  The  hearing  may  be  conducted  by 
any  individual,  including  an  official  of 
the  educational  agency  or  institution, 
who  does  not  have  a  direct  interest  in 
the  outcome  of  the  hearing. 

(d)  The  educational  agency  or 
institution  shall  give  the  parent  or 
eligible  student  a.  full  and  fair 
opportunity  to  present  evidence  relevant 
to  the  issue  raised  under  S  99.21.  The 
parent  or  eligible  student  may.  at  their 
own  expense,  be  assisted  or  represented 
by  one  or  more  individuals  of  his  or  her 
own  choice,  including  an  attorney. 

(e)  The  educational  agency  or 
institution  shall  make  its  decision  in 
writing  within  a  reasonable  period  of 
time  after  the  hearing. 

(f)  The  decision  must  be  based  solely 
on  the  evidence  presented  at  the 
hearing,  and  must  include  a  summary  of 
the  evidence  and  the  reasons  for  the 
decision. 

(20  U.S.C.  1232g(a)(2)) 


Subpart  D— May  an  Educational 
Agency  or  Institution  Disclose 
Personalty  Identifiable  Information 
from  Education  Records? 

§  99.30  Under  what  conditions  must  an 
educational  agency  or  Institution  obtain 
prior  consent  to  disclose  Information? 

(a)  Except  as  provided  in  §  99.31.  an 
educational  agency  or  institution  shall 
obtain  a  signed  and  dated  written 
consent  of  a  parent  or  an  eligible 
student  before  it  discloses  personally 
identifiable  information  from  the 
student's  education  records. 

(b)  The  written  consent  must — 

(1)  Specify  the  records  that  may  be 
disclosed; 

(2)  State  the  purpose  of  the  disclosure; 
and 

(3)  Identify  the  party  or  class  of 
parties  to  whom  the  disclosure  may  be 
made. 

(c)  When  a  disclosure  is  made  under 
paragraph  (a)  of  this  section — 

(1)  If  the  parent  or  eligible  student  so 
requests,  the  educational  agency  or 
institution  shall  provide  him  or  her  with 
a  copy  of  the  records  disclosed:  and 

(2)  If  the  parent  of  a  student  who  is 
not  an  eligible  student  so  requests,  the 
agency  or  institution  shall  provide  the 
student  with  a  copy  of  the  records 
disclosed. 

(20  U.S.C.  1232g(b)(l)  and  (bH2)(A)J 

§  99.31  Under  what  conditions  is  prior 
consent  not  required  to  disclose 
information? 

(a)  An  educational  agency  or 
institution  may  disclose  personally 
identifiable  information  from  an 
education  record  of  a  student  without 
the  consent  required  by  §  99.30  if  the 
disclosure  meets  one  or  more  of  the 
following  conditions: 

(1)  The  disclosure  is  to  other  school 
officials,  including  teachers,  within  the 
agency  or  institution  whom  the  agency 
or  institution  has  determined  to  have 
legitimate  educational  interests. 

(2)  The  disclosure  is,  subject  to  the 
requirements  of  §  99.34,  to  officials  of 
another  school,  school  system,  or 
institution  of  postsecondary  education 
where  the  student  seeks  or  intends  to 
enroll. 

(3)  The  disclosure  is,  subject  to  the 
requirements  of  §  99  35.  to  authorized 
representatives  of — 

(i)  The  Comptroller  General  of  the 
United  States; 

(ii)  The  Secretary:  or 

(iii)  State  and  local  educational 
authorities. 

(4)(i)  The  disclosure  is  in  connection 
with  financial  aid  for  which  the  student 
has  applied  or  has  receivedj^  the 


information  is  necessary  for  such 
purposes  as  to — 

(A)  Determine  eligibility  for  the  aid; 

(B)  Determine  the  amount  of  the  aid: 

(C)  Determine  the  conditions  for  the 
aid;  or 

(D)  Enforce  the  terms  and  conditions 
of  the  aid. 

(ii)  As  used  in  paragraph  (a)(4)(i)  of 
this  section,  "financial  aid"  means  a 
payment  of  funds  provided  to  an 
individual  (or  a  payment  in  kind  of 
tangible  or  intangible  property  to  the 
individual)  that  is  conditioned  on  the 
individual's  attendance  at  an 
educational  agency  or  institution. 

(20  U.S.C.  1232g(b)(l!(D,l) 

(5)(i)  The  disclosure  is  to  State  and 
local  officials  or  authorities,  if  a  State 
statute  adopted  before  November  19, 
1974.  specifically  requires  disclosure  to 
those  officials  and  authorities. 

(ii)  Paragraph  (a)(5)(i)  of  this  section 
does  not  prevent  a  State  from  further 
limiting  the  number  or  type  of  State  or 
local  officials  to  whom  disclosures  may 
be  made  under  that  paragraph. 

(6)(i)  The  disclosure  is  to 
organizations  conducting  studies  for,  or 
on  behalf  of,  educational  agencies  or 
institutions  to — 

(A)  Develop,  vaUdate,  or  administer 
predictive  tests: 

(B)  Administer  student  aid  programs; 
or 

(C)  Improve  instruction. 

(ii)  The  agency  or  institution  may 
disclose  information  under  paragraph 
(a)(6)(i)  of  this  section  only  if— 

(A)  The  study  is  conducted  in  a 
manner  that  does  not  permit  personal 
identification  of  parents  or  students  by 
individuals  other  than  representatives  of 
the  organization:  and 

(B)  The  information  is  destroyed  when 
no  longer  needed  for  the  purposes  for 
which  the  study  was  conducted. 

(iii)  For  the  purposes  of  paragraph 
(a)(6)  of  this  section,  the  term 
"organization"  includes,  but  is  not 
limited  to.  Federal.  State,  and  local 
agencies,  and  independent 
organizations. 

(7)  The  disclosure  is  to  accrediting 
organizations  to  carry  out  their 
accrediting  functions. 

(8)  The  disclosure  is  to  parents  of  a 
dependent  student,  as  defined  m  section 
152  of  the  Internal  Revenue  Code  of 
1954. 

(9)(i)  The  disclosure  is  to  comply  with 
a  judicial  order  or  lawfully  issued 
subpoena. 

(ii)  The  educational  agency  or 
institution  may  disclose  information 
under  paragraph  (a)(9)(i)  of  this  section 
only  if  the  agency  or  iinstitution  makes  a 
reasonable  effort  to  noUfy  the  parent  or 


eligible  student  of  the  order  or  subpoena 
in  advance  of  compliance. 

(10)  The  disclosure  is  in  connection 
wfith  a  health  or  safety  emergency, 
under  the  conditions  described  in 

§  99.36. 

(11)  The  disclosure  is  information  the 
educational  agency  or  institution  has 
designated  as  "directory  information", 
under  the  conditions  described  in 

§  99.37. 

(12)  The  disclosure  is  to  the  parent  of 
a  student  who  is  not  an  eligible  student 
or  to  the  student. 

(b)  This  section  does  not  forbid  or 
require  an  educational  agency  or 
institution  to  disclose  personally 
identifiable  information  from  the 
education  records  of  a  student  to  any 
parties  under  paragraphs  (a)  (1)  through 
(11)  of  this  section. 

(20  U.S.C.  1232g  (aHSKA).  (bMl)  and  (b)(2)(B)| 

§  99.32    What  recordkeeping  requirements 
exist  concerning  requests  and  (Ssdosures? 

(a)(1)  An  educational  agency  or 
institution  shall  maintain  a  list  recording 
each  request  for  access  to  and  each 
disclosure  of  personally  identifiable 
information  from  the  education  records 
of  each  student. 

(2)  The  agency  or  institution  shall 
maintain  the  list  with  the  education 
records  of  the  student  as  long  as  the 
records  are  maintained. 

(3)  For  each  request  or  disclosure  the 
list  must  include — 

(i)  The  parties  who  have  requested  or 
received  personally  identifiable 
information  from  the  education  records: 
and 

(ii)  The  legitimate  interests  the  parties 
had  in  requesting  or  obtaining  the 
information. 

(b)  If  an  educational  agency  or 
institution  discloses  personally 
identifiable  information  from  an 
education  record  with  the  understanding 
authorized  under  §  99.33(b),  the  record 
of  the  disclosure  required  under  this 
section  must  include — 

(1)  The  names  of  the  additional 
parties  to  which  the  receiving  party  may 
disclose  the  information  on  behalf  of  the 
educational  agency  or  institution;  and 

(2)  The  legitimate  interests  under 
§  99.31  which  each  of  the  additional 
parties  has  in  requesting  or  obtaining 
the  information. 

(c)  The  following  parties  may  inspect 
the  list  relating  to  each  student: 

(1)  The  parent  or  eligible  student 

(2)  The  school  official  or  his  or  her 
assistants  who  are  responsible  for  the 
custody  of  the  records. 

(3)  Those  parties  authorized  in 

§  99.31(a)  (1)  and  (3)  ior  the  purpose  of 
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auditing  the  recordkeeping  procedures 
of  the  educational  agency  or  institution, 
(d)  Paragraph  (a)  of  this  section  does 
not  apply  if  the  request  was  from,  or  the 
disclosure  was  to — 

(1)  The  parent  or  eligible  student; 

(2)  A  school  official  under 
§  99.31(a)(1); 

(3)  A  party  with  written  consent  from 
the  parent  or  eligible  student;  or 

(4)  A  party  seeking  directory 
information. 

(20  U.S.C.  1232s(b)(4)(A)) 

§  99.33    What  limitations  apply  to  the 
redisclosure  of  Information? 

(a)(1)  An  educational  agency  or 
institution  may  disclose  personally 
identifiable  information  from  an 
education  record  only  on  the  condition 
that  the  party  to  whom  the  information 
is  disclosed  will  not  disclose  the 
information  to  any  other  party  without 
the  prior  written  consent  of  the  parent  or 
eligible  student. 

(2)  The  officers,  employees,  and 
agents  of  a  party  that  receives 
information  under  paragraph  (a)(1)  of 
this  section  may  use  the  information,  but 
only  for  the  purposes  for  which  the 
disclosure  was  made. 

(b)  Paragraph  (a)  of  this  section  does 
not  prevent  an  educational  agency  or 
institution  from  disclosing  personally 
identifiable  information  with  the 
understanding  that  the  party  receiving 
the  information  may  make  further 
disclosures  of  the  information  on  behalf 
of  the  educational  agency  or  institution 
if— 

(1)  The  disclosures  meet  the 
requirements  of  §  99.31;  and 

(2)  The  educational  agency  or 
institution  has  complied  with  the 
requirements  of  §  99.32(b). 

(c)  Paragraph  (a)  of  this  section  does 
not  apply  to  disclosures  of  directory 
information  under  §  99.31(a)ll)  or  to 
disclosures  to  a  parent  or  student  under 
§  99.31(a)(12). 

(d)  Except  for  disclosures  under 

§  99.31(a)  (11)  and  (12),  an  educational 
agency  or  institution  shall  inform  a 
party  to  whom  disclosure  is  made  of  the 
requirements  of  this  section 
(20USC.  1232g(b)(4)(B)) 

§  99.34  Wtiat  conditions  apply  to 
disclosure  o(  information  to  other 
educational  agencies  or  institutions? 

(a)  An  educational  agency  or 
institution  that  discloses  an  education 
record  under  §  99.31(a)(2)  shall— 

(1)  Make  a  reasonable  attempt  to 
notify  the  parent  or  eligible  student  at 
the  last  known  address  of  the  parent  or 
eligible  student,  unless — 

(i)  The  disclosure  is  initiated  by  the 
parent  or  eligible  student;  or 


(ii)  The  policy  of  the  agency  or 
institution  under  S  99.6  includes  a  notice 
that  the  agency  or  institution  forwards 
education  records  to  other  agencies  or 
institutions  that  have  requested  the 
records  and  in  which  the  student  seeks 
or  intends  to  enroll; 

(2)  Give  the  parent  or  eligible  student, 
upon  request,  a  copy  of  the  record  that 
was  disclosed;  and 

(3)  Give  the  parent  or  eligible  student, 
upon  request,  an  opportunity  for  a 
hearing  under  Subpart  C. 

(b)  An  educational  agency  or 
institution  may  disclose  an  education 
record  of  a  student  to  another 
educational  agency  or  institution  if — 

(1)  The  student  is  enrolled  in  or 
receives  services  from  the  other  agency 
or  institution;  and 

(2)  The  disclosure  meets  the 
requirements  of  paragraph  (a)  of  this 
section. 

(20  U.S.C.  1232g(b)n)(B)) 

§  99.35     What  conditions  apply  to 
disclosure  o1  information  lor  Federal  or 
State  program  purposes? 

(a)  The  officials  listed  in  §  99.31(a)(3) 
may  have  access  to  education  records  in 
connection  with  an  audit  or  evaluation 
of  Federal  or  State  supported  education 
programs,  or  for  the  enforcement  of  or 
compliance  with  Federal  legal 
requirements  which  relate  to  those 
programs. 

(b)  Information  that  is  collected  under 
paragraph  (a)  of  this  section  must — 

(1)  Be  protected  in  a  manner  that  does 
not  permit  personal  identiHcation  of 
individuals  by  anyone  except  the 
officials  referred  to  in  paragraph  (a)  of 
this  section;  and 

(2)  Be  destroyed  when  no  longer 
needed  for  the  purposes  listed  in 
paragraph  (a)  of  this  section. 

(c)  Paragraph  (b)  of  this  section  does 
not  apply  if — 

(1)  The  parent  or  eligible  student  has 
given  written  consent  for  the  disclosure 
under  {  99.30;  or 

(2)  The  collection  of  personally 
identifiable  information  is  specifically 
authorized  by  Federal  law. 

(20  U.S.C.  1232g(b)(3)) 

§  99  36     What  conditions  apply  to 
disclosure  ol  information  in  health  and 
safety  emergencies? 

(a)  An  educational  agency  or 
institution  may  disclose  personally 
identifiable  information  from  an 
education  record  to  appropriate  parties 
in  connection  with  an  emergency  if 
knowledge  of  the  information  is 
necessary  to  protect  the  health  or  safety 
of  the  student  or  other  individuals. 

(b)  Paragraph  (a)  of  this  section  shall 
be  strictly  construed. 


(20  U.S.C.  1232g(b)(l)(I)) 

§  99.37     What  conditions  apply  to 
disclosing  directory  information? 

(a)  An  educational  agency  or 
institution  may  disclose  directory 
information  if  it  has  given  public  notice 
to  parents  of  students  in  attendance  and 
eligible  students  in  attendance  at  the 
agency  or  institution  of — 

(1)  The  types  of  personally 
identifiable  information  that  the  agency 
or  institution  has  designated  as 
directory  information; 

(2)  A  parent's  or  eligible  student's 
right  to  refuse  to  let  the  agency  or 
institution  designate  any  or  all  of  those 
types  of  information  about  the  student 
as  directory  infoiination;  and 

(3)  The  period  of  time  within  which  a 
parent  or  eligible  student  has  to  notify 
the  agency  or  institution  in  writing  that 
he  or  she  does  not  want  any  or  all  of 
those  types  of  information  about  the 
student  designated  as  directory 
information. 

(b)  An  educational  agency  or 
institution  may  disclose  directory 
information  about  former  students 
without  meeting  the  conditions  in 
paragraph  (a)  of  this  section. 

(20  U.S.C.  1232g(a)(5)  (A)  and  (B)) 

Subpart  E— What  are  the  Enforcement 
Procedures? 

§  99  60     What  functions  has  the  Secretary 
delegated  to  the  Office  and  to  the 
Education  Appeal  Board? 

(a)  For  the  purposes  of  this  subpart, 
"Office"  means  the  Student  and  Family 
Education  Rights  and  Privacy  Office, 
U.S.  Department  of  Education. 

(b)  The  Secretary  designates  the 
Office  to— 

(1)  Investigate,  process,  and  review 
complaints  and  violations  under  the  Act 
and  this  part;  and 

(2)  Provide  technical  assistance  to 
ensure  compliance  with  the  Act  and  this 
part. 

(c)  The  Secretary  designates  the 
Education  Appeal  Board  to  act  as  the 
Review  Board  required  under  the  Act. 

(20  U  S  r.   i;.12«(n  an<i  (kI.  12.141 

§9961     What  respKjnsibility  does  an 
educational  agency  or  institution  have 
concerning  conflict  with  State  or  local 
laws? 

If  an  educational  agency  or  institution 
determines  that  it  cannot  comply  with 
the  Act  or  this  part  due  to  a  conflict  with 
State  or  local  law.  it  shall  notify  the 
Office  within  45  days,  giving  the  text 
and  citation  of  the  conflicting  law. 

(20  U.S.C.  I232g(n) 


§  99.62     What  information  must  an 
educational  agency  or  institution  submit  to 
the  Office? 

The  Office  may  require  an  educational 
agency  or  istitution  to  submit  reports 
containing  information  necessary  to 
resolve  complaints  under  the  Act  and 
the  regulations  in  this  part. 
(20  U.S.C.  1232g(f)  and  (g)) 

§  99.63    Where  are  complaints  filed? 

A  person  may  file  a  written  complaint 
with  the  Office  regarding  an  alleged 
violation  under  the  Act  and  this  part. 
The  Office's  address  is:  Student  and 
Family  Education  Rights  and  Privacy 
Office.  U.S.  Department  of  Education, 
Washington,  DC  20202. 

(20  use.  1232RfR)) 

§  99.64    What  is  the  complaint  procedure? 

(a)  A  complaint  filed  under  §  99.63 
must  contain  specific  allegations  of  fact 
giving  reasonable  cause  to  believe  that  a 
violation  of  the  Act  or  this  part  has 
occurred. 

(b)  The  Office  investigates  each 
timely  complaint  to  determine  whether 
the  educational  agency  or  institution  has 
failed  to  comply  with  the  provisions  of 
the  Act  or  this  part. 

(20  U.S.C.  1232g(f)) 

§  99.65    What  is  the  content  of  the  notice 
of  complaint  issued  by  the  Office? 

(a)  If  the  Office  receives  a  complaint, 
it  notifies  the  complainant  and  the 
educational  agency  or  institution  against 
which  the  violation  has  been  alleged,  in 
writing,  that  the  complaint  has  been 
received. 

(b)  The  notice  to  the  agency  or 
institution  under  paragraph  (a)  of  this 
section — 

(1)  Includes  the  substance  of  the 
alleged  violation;  and 

(2)  Informs  the  agency  or  institution 
that  the  Office  will  investigate  the 
complaint  and  that  the  educational 
agency  or  institution  may  submit  a 
written  response  to  the  complaint. 

(20U.S.C.  1232s(B)) 

§  99.66    What  are  the  responsibilities  of 
the  Office  in  the  enforcement  process? 

(a)  The  Office  reviews  the  complaint 
and  response  and  may  permit  the 
parties  to  submit  further  written  or  oral 
arguments  or  information. 

(b)  Following  its  investigation,  the 
Office  provides  to  the  complainant  and 
the  educational  agency  or  institution 
written  notice  of  its  findings  and  the 
basis  for  its  findings. 

(c)  If  the  Office  finds  that  the 
educational  agency  or  institution  has  not 
complied  with  the  Act  or  this  part,  the 
notice  under  paragraph  (b)  of  this 
section — 


(1)  Includes  a  statement  of  the  specific 
steps  that  the  agency  or  institution  must 
take  to  comply;  and 

(2)  Provides  a  reasonable  period  of 
time,  given  all  of  the  circumstances  of 
the  case,  during  which  the  educaUonal 
agency  or  institution  may  comply 
voluntarily. 

(20  U.S.C.  1232g(f)) 

§  99.67     How  does  the  Secretary  enforce 
decisions? 

(a)  If  the  educational  agency  or 
institution  does  not  comply  during  the 
period  of  time  set  under  §  99.66(c).  the 
Secretary  may  take  an  action  authorized 
under  34  CFR  Part  78.  including— 

(1)  Issuing  a  notice  of  intent  to 
terminate  funds  under  34  CFR  78.21; 


(2)  Issuing  a  notice  to  withhold  funds 
under  34  CFR  78.21,  200.94(b)  or 
298.45(b).  depending  upon  the  applicable 
program  under  which  the  notice  is 
issued;  or 

(3)  Issuing  a  notice  to  cease  and  desist 
under  34  CFR  78.31.  200.94(c)  or 
298.45(c).  depending  upon  the  program 
under  which  the  notice  is  issued. 

(b)  If.  after  an  investigation  under 
§  99.66,  the  Secretary  finds  that  an 
educational  agency  or  institution  has 
complied  voluntarily  with  the  Act  or  this 
part,  the  Secretary  provides  the 
complainant  and  the  agency  or 
institution  written  notice  of  the  decision 
and  the  basis  for  the  decision. 

Note:  34  CFR  Part  78  cointains  the 
regulations  of  the  Education  Appeal  Board.) 
(20  U.S.C.  1232(g) 
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DEPARTMENT  OF  EDUCATION 
34  CFR  Part  607 

Strengthening  Institutions  Program 

agency:  Department  of  Education. 
action:  Notice  of  proposed  rulemaking. 

summary:  The  Secretary  proposes 
regulations  to  govern  the  new 
Strengthening  Institutions  Program 
authorized  by  Part  A  of  Title  III  of  the 
Higher  Education  Act  of  1965  (HEA). 
These  regulations  are  needed  to 
implement  changes  made  to  Title  III  of 
the  HEA  by  the  Higher  Amendments  of 
1988,  Public  Law  99-498. 

DATES:  Comments  must  be  received  on 

or  before  July  10,  1987. 

ADDRESSES:  All  Comments  concerning 
these  proposed  regulations  should  be 
addressed  to:  Dr.  Caroline  ].  Gillin. 
Director.  Institutional  Aid  Programs, 
U.S.  Department  of  Education,  L'Enfant 
Plaza,  Post  Office  Box  23868. 
Washington,  DC  20026. 

A  copy  of  any  comments  that  concern 
information  collection  requirements 
should  also  be  sent  to  the  Office  of 
Management  and  Budget  at  the  address 
listed  in  the  Paperwork  Reduction  Act 
section  of  this  preamblp 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Caroline  J.  Gillin,  Telephone:  (202) 

732-3308. 

SUPPLEMENTARY  INFORMATION:  The 

Institutional  Aid  Programs,  authorized 
by  Title  III  of  the  HEA  provide  Federal 
financial  assistance  to  institutions  of 
higher  education  to  assist  them  in 
equalizing  educational  opportunity. 
There  are  four  programs  collectively 
known  as  the  Institutional  Aid 
Programs.  The  Strengthening  Institutions 
Program  is  one  of  the  Institutional  Aid 
Programs. 

The  Strengthening  Institutions 
Program,  authorized  under  Part  A  of 
Title  III.  authorizes  grants  to  eligible 
institutions  of  higher  education  for 
projects  to  improve  their  academic 
quality,  institutional  management  and 
fiscal  stability.  The  objective  of  this 
program  is  to  help  eligible  institutions 
increase  their  self-sufficiency  and 
strengthen  their  capacity  to  make  a 
contribution  to  the  higher  education 
resources  of  the  Nation. 

Two-year  and  four-year,  public  and 
nonprofit  private  institutions  of  higher 
education — including  branch  campuses 
under  certain  conditions — may  be 
eligible  to  receive  grants  under  the 
Strengthening  Institutions  Program. 


Eligibility 

To  be  eligible  to  compete  for  a  new 
grant  under  the  Strengthening 
Institutions  program  in  any  given  year, 
an  institution  must  be  designated  by  the 
Secretary  as  an  eligible  institution.  The 
proposed  eligibility  requirements  and 
method  for  designating  institutions  as 
eligible  are  found  in  §607.2-5807.5. 

In  order  to  qualify  as  an  eligible 
institution  under  the  Strengthening 
Institutions  Program,  an  institution  must 
first  qualify  as  an  eligible  "institution  of 
higher  education"  as  that  term  is  defined 
under  section  1201(a)  of  the  HEA.  An 
institution  that  qualifies  as  an  eligible 
institution  of  higher  education  under 
section  1201(a)  of  the  HEA  must  then 
satisfy  the  eligibility  requirements  set 
forth  in  section  312  of  the  HEA. 

To  qualify  as  an  eligible  institution  for 
the  Strengthening  Institutions  Program 
under  section  312.  unless  specific 
statutory  exceptions  apply,  an 
institution  of  higher  education  must 
provide  an  educational  program  for 
which  it  awards  a  bachelor's  degree  or  it 
must  qualify  as  a  junior  or  community 
college  and  it  must  satisfy  either  of 
these  requirements  for  at  least  five 
academic  years.  It  must  be  accredited  or 
preaccredited,  i.e.,  receive  candidacy 
status  from  an  accrediting  association 
recognized  by  the  Secretary  to  accord 
that  status,  and  it  must  have  also 
satisfied  this  requirement  for  at  least 
five  academic  years.  In  addition,  an 
eligible  institution  must  serve  financially 
needy  students  and  have  comparatively 
low  educational  f>nd  general 
expenditures  per  undergraduate  full- 
time  equivalent  student. 

As  a  way  of  determining  whether  an 
institution  serves  financially  needy 
students,  section  312  establishes  two 
alternative  measures.  Under  one 
measure,  at  least  half  of  an  institution's 
enrollment  must  consists  of  students 
who  receive  in  the  base  year  financial 
aid  under  one  or  more  of  the  following 
four  programs:  the  Pell  Grant. 
Supplemental  Education  Opportunity 
Grant,  College  Work-Study  or  Perkins 
Loan  Programs.  (The  Perkins  Loan 
Program  was  previously  called  the 
National  Direct  Student  Loan  Program.) 

Under  the  other  measure,  a 
substantial  percentage  of  the 
institution's  enrollment  of  at  least  half- 
time,  undergraduate,  degree  students 
must  have  received  grants  under  the  Pell 
Grant  Program  in  the  base  year  when 
compared  to  the  percentage  of  at  least 
half-time,  undergraduate,  degree 
students  receiving  Pell  Grants  at  similar 
type  institutions  in  that  year.  For  the 
purpose  of  this  comparison,  as  well  as 
other  comparisions  under  these 


regulations,  the  Secretary  considers  that 
there  are  four  types  of  institutions: 
Public  junior  or  community  colleges 
(two-year  public  institutions),  private 
nonprofit  junior  or  community  colleges 
(two-year  private  institutions),  public 
institutions  that  provide  an  educational 
program  for  which  a  bachelor's  degree  is 
awarded  (four-year  public  institutions), 
and  private  nonprofit  institutions  that 
provide  an  educational  program  for 
which  a  bachelor's  degree  is  awarded 
(four-year  private  institutions). 

When  determining  whether  an 
institution  has  a  substantial  percentage 
of  Pell  Grant  recipients,  the  Secretary 
will  compare  the  institution's  percentage 
of  recipients  against  the  median 
percentage  of  Pell  Grant  recipients  for 
that  type  of  institution.  In  order  for  the 
institution  to  qualify  as  having  a 
substantial  percentage  of  Pell  Grant 
recipients,  the  institution's  percentage  of 
recipients  must  exceed  the  median 
percentage  of  recipients  for  that  type  of 
institution.  The  median  percentage  of 
Pell  Grant  recipients  for  a  type  of 
institution  is  the  percentage  at  which 
half  of  the  reported  percentages  for 
institutions  of  that  type  are  above  and 
half  of  the  reported  percentages  for 
institutions  of  that  type  are  below  that 
percentage. 

Section  312  of  the  HEA  provides  that 
an  institution  of  higher  education  that 
serves  a  minimum  percentage  of  certain 
types  of  ethnic  or  minority  students  may 
qualify  as  an  eligible  institution  under 
the  Strengthening  Institutions  Program 
without  meeting  all  the  eligibility 
requirements  contained  in  section  312. 
such  as  being  accredited  or 
preaccredited,  offering  a  bachelor's 
degree  program  or  being  a  junior  college, 
or  satisfying  these  requirements  for  five 
academic  years.  However,  the 
institution  must  still  qualify  as  an 
institution  of  higher  education  under 
section  1201(a)  of  the  Higher  Education 
Act  in  order  to  be  considered  an  eligible 
institution  under  the  Strengthening 
Institution  Program. 

To  qualify  as  an  eligible  institution 
under  the  educational  and  general 
expenditure  requirement,  the 
institution's  average  educational  and 
general  (E&G)  expenditure  per  full-time 
equivalent  (FTE)  undergraduate  student 
in  the  base  year  must  be  less  than  the 
average  E&G  expenditure  per  FTE 
undergraduate  student  in  that  year  at 
similar  type  institutions. 

The  base  year  is  defined  in  these 
regulations  as  the  second  best  year 
preceding  the  fiscal  year  for  which  an 
institution  seeks  a  grant  under  this  part. 
For  fiscal  year  1987,  the  base  year  is  the 
1984-85  school  year. 


For  each  type  of  institution  the 
Secretary  will  publish  annually  in  the 
Federal  Register  thresholds  for  meeting 
the  Pell  Grant  median  percentage 
criterion  and  the  E&G  expenditures 
criterion.  An  institution  that  receives  a 
grant  covering  a  period  of  more  than  one 
year  must  submit  to  the  Secretary  each 
year  an  assurance  that  it  continues  to 
meet  the  basic  qualifications  for 
participation  in  the  Strenthening 
Institutions  Program. 

Kinds  of  Grants 

The  Secretary  awards  planning  grants 
and  two  types  of  development  grants.  A 
planning  grant  may  be  awarded  for  a 
period  of  not  more  than  one  year.  Under 
a  planning  grant,  a  grantee  formulates  a 
comprehensive  development  plan 
described  in  §  607.8  and  an  application 
for  a  development  grant.  An  institution 
that  receives  a  planning  grant  may  not 
subsequently  receive  another  planning 
grant  but  may  subsequently  receive  a 
development  grant  for  a  period  of  three, 
four  or  five  years. 

The  Secretary  may  award  two  types 
of  development  grants,  individual 
development  grants  and  cooperative 
arrangement  development  grants.  Under 
either  type  of  development  grant,  a 
grantee  carries  out  activities  that 
implement  its  comprehensive 
development  plan.  Either  type  of 
development  grant  may  be  awarded  for 
a  period  of  three,  four  or  five  years. 

An  institution  that  receives  a 
development  grant  of  three  years  may 
subsequently  receive  another 
development  grant  of  three,  four  or  five 
years.  An  institution  that  receives  a 
development  grant  of  four  years  may  not 
subsequently  receive  another 
development  grant  for  a  period  of  eight 
years  from  the  date  if  initially  received 
the  four  year  grant.  An  institution  that 
receives  a  development  grant  of  five 
years  may  not  subsequently  receive 
another  development  grant  for  a  period 
of  ten  years  from  the  date  if  initially 
received  the  five  year  grant. 

The  Secretary  funds  cooperative 
arrangement  development  grants  if  each 
participating  eligible  institution  will 
better  meet  the  goals  and  objectives  of 
its  comprehensive  development  plan  at 
a  lower  cost  under  the  cooperative 
arrangement  grant  than  under  an 
individually  funded  grant. 

Comprehensive  Development  Plan 
(GDP) 

Similar  to  what  has  been  done  in  the 
past,  an  applicant  is  required  to  submit 
a  comprehensive  development  plan 
(formerly  known  as  the  "long-range 
plan")  as  part  of  its  application.  The 
plan  is  a  blueprint  of  planned  action  for 


the  entire  applicant  institution  while  the 
rest  of  the  application  describes  that 
part  of  the  blueprint  that  will  be  carried 
out  with  Strengthening  Institutions 
Program  funds.  The  two  parts,  of  course, 
must  fit  together  logically.  If,  for 
example,  the  plan  describes  eight  major 
institutional  problems,  the  rest  of  the 
application  should  logically  propose 
activities  that  remedy  those  institutional 
problems. 

The  review  of  the  comprehensive 
development  plan,  however,  will  be 
different  from  the  review  done  in  the 
past.  In  the  past,  the  Secretary  only 
determined  whether  the  plan  satisfied 
all  the  elements  required  for  such  a  plan. 
In  these  proposed  regulations,  the 
Secretary  will  review  the  plan  and 
award  up  to  25  points  for  the  quality  of 
the  plan.  The  Secretary  believes  this 
method  of  review  will  produce  a  higher 
quality  comprehensive  development 
plan. 

Allowable  Costs  and  Audit 
Requirements 

Under  the  Strengthening  Institutions 
Program,  a  grantee  may  use  grant  funds 
only  to  carry  out  developmental 
activities.  In  addition,  a  grantee  may 
only  use  grant  funds  to  supplement  and 
in  no  case  supplant  funds  that  would 
otherwise  be  made  available  by  the 
institution  for  grant  activities. 

Grantees  under  this  program  are 
subject  to  the  cost  principles  contained 
in  Part  II  of  Appendix  D  to  34  CFR  Part 
74.  Grantees  should  bear  in  mind  that 
the  cost  principles  that  govern  the 
charging  of  employee  salaries  against  a 
grant  are  contained  in  section  1.2  of  Part 
II  of  Appendix  D  to  34  CFR  Part  74.  That 
section  incorporates  the  provisions  of 
sections  J.7.b.  and  d.  of  Part  I  of 
Appendix  D  to  34  CFR  Part  74. 

Grantees  must  provide  for  the  conduct 
of  a  compliance  and  financial  audit  of 
the  grant  in  accordance  with  34  CFR 
74.162(h)  by  a  qualified,  independent 
organization  or  person  in  accordance 
with  standards  established  by  the 
Comptroller  General  of  the  United 
States  for  the  audit  of  governmental 
organizations,  programs,  and  functions. 
The  audits  must  be  conducted  at  least 
once  every  two  years,  covering  the 
period  since  the  previous  audit,  and  a 
grantee  must  submit  the  audit  to  the 
Secretary.  However,  if  a  grantee  is 
audited  under  Chapter  75  of  Title  31  of 
the  United  States  Code,  the  Secretary 
considers  that  audit  to  satisfy  the  audit 
requirements  of  these  programs. 

Executive  Order  12291 

These  proposed  regulations  have  been 
reviewed  in  accordance  with  Executive 
Order  12291.  They  are  not  classified  as 


major  because  they  do  not  meet  the 
criteria  for  major  regulations  established 
in  the  order. 

Regulatory  Flexibility  Act  Certification 

The  Secretary  certifies  that  these 
proposed  regulations  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
While  some  small  institutions  of  higher 
education  would  be  affected  by  these 
regulations,  they  would  not  be  subject  to 
excessive  regulatory  burdens  or 
unnecessary  Federal  supervision.  The 
regulations  would  impose  minimal 
requirements  to  ensure  the  proper 
expenditure  of  project  funds. 

Paperwork  Reduction  Act  of  1980 

Sections  607.11,  607.12,  607.21  and 
607.22  contain  information  collection 
requirements.  As  required  by  the 
Paperwork  Reduction  Act  of  1980,  the 
Department  of  Education  will  submit  a 
copy  of  these  proposed  regulations  to 
the  Office  of  Management  and  Budget 
(0MB)  for  its  review.  Organizations  and 
individuals  desiring  to  submit  comments 
on  the  information  collection 
requirements  should  direct  them  to  the 
Office  of  Information  and  Regulatory 
Affairs,  OMB,  Room  3002,  New 
Executive  Office  Building,  Washington. 
DC  20503:  Attention:  Joseph  F.  Lackey. 

Invitation  to  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  these  proposed  regulations. 

All  comments  submitted  in  response 
to  these  proposed  regulations  will  be 
available  for  public  inspection,  during 
and  after  the  comment  period,  in  Room 
3045,  Regional  Office  Building  4t3,  7th  & 
D  Streets,  SW.,  Washington,  DC, 
between  the  hours  of  8:30  a.m.  and  4:00 
p.m.,  Monday  through  Friday  of  each 
week,  except  Federal  holidays. 

To  assist  the  Department  in  complying 
with  the  specific  requirements  of 
Executive  Order  12291  and  the 
Paperwork  Reduction  Act  of  1980  and 
their  overall  requirement  of  reducing 
regulatory  burden,  the  Secretary  invites 
comments  on  whether  there  may  be 
further  opportunities  to  reduce  any 
regulatory  burdens  found  in  these 
proposed  regulations. 

Assessment  of  Educational  Impact 

The  Secretary  particularly  requests 
comments  on  whether  the  regulations  in 
this  document  would  require 
transmission  of  information  that  is  being 
gathered  by  or  is  available  from  any 
other  agency  or  authority  of  the  United 
States. 
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List  of  Subjects  in  34  CFR  Part  607 

Colleges  and  universities,  Education, 
Reporting  and  recordkeeping 
requirements. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.031 — Strengthening  Inslilulions 
Program) 

Dated:  May  18.  1987. 
William  |.  Bennett, 
Secretary  of  Education. 

The  Secretary  proposes  to  amend 
Title  34  of  the  Code  of  Federal 
Regulations  by  adding  a  new  Part  607  to 
read  as  follows- 

PART  607— STRENGTHENING 
INSTITUTIONS  PROGRAMS  \ 

Subpart  A— General     ' 

Sec. 

607.1  What  ii  the  Strengthening  Institutions 
Program? 

607.2  What  institutions  are  eligible  to 
receive  a  grant  under  the  Strengthening 
Institutions  Program? 

607.3  What  is  an  enrollment  of  needy 
students? 

607.4  What  are  low  educational  and  general 
expenditures? 

607.5  How  does  an  institution  apply  to  be 
designated  an  eligible  institution? 

607.6  What  regulations  apply? 

607.7  What  dermitions  apply? 

607.8  What  is  a  comprehensive 
development  plan  and  what  must  it 
contain? 

607.9  What  are  the  type,  duration  and 
limitations  in  the  awarding  of  grants 
under  this  part? 

607.10  What  activities  may  and  may  not  be 
THrried  out  under  a  grHPt? 

Subpart  B — How  Doe*  an  Institution  Apply 
tor  a  Grant? 

607  11     What  must  be  included  in  individual 
development  grant  applications? 

607.12  What  must  be  included  in 
cooperative  arrangement  grant 
applications? 

607.13  How  many  applications  for  a 
development  grant  may  an  Institution 
submit? 

Subpart  C— How  Does  ttie  Secretary  Make 
an  Award? 

b07.20     How  does  the  Secretary  evaluate  an 
application? 

607.21  What  are  the  selection  criteria  for 
planning  grants? 

607.22  What  are  the  selection  criteria  for 
development  grants? 

607.23  What  special  funding  consideration 
does  the  Secretary  provide? 

Subpart  D— WtMt  Conditions  Must  a 
Grantee  Meet? 

607.30  What  are  allowable  costs  and  what 
are  the  limitations  on  allowable  costs? 

607.31  How  does  a  grantee  maintain  its 
eligibility? 


Subpart  K — What  Compliance  Procedures 
Does  the  Secretary  Use? 

607  40  What  penalties  does  the  Secretary 
use? 
Authority:  20  U.S.C.  1057-1059.  1066-1068f. 
unless  otherwise  noted. 

Subpart  A — General 

5607  t     What  IS  the  Strengftiening 
Institutions  Program? 

The  purpose  of  the  Strengthening 
Institutions  Program  is  to  provide  grants 
to  eligible  institutions  of  higher 
education  to  enable  them  to  improve 
their  academic  quality,  institutional 
management,  and  fiscal  stability  in 
order  to  increase  their  self-sufficiency, 
and  strengthen  their  capacity  to  make  a 
substantial  contribution  to  the  higher 
education  resources  of  the  Nation. 

(Authority:  20  U.S.C.  1057) 

5  607  2  What  institutions  are  eligible  to 
receive  a  grant  under  the  Strengtt>ening 
Institutions  Program? 

(d)  Except  as  provided  in  paragraphs 
(b),  (c)  and  (d)  of  this  section,  an 
institution  of  higher  education  is  eligible 
to  receive  a  grant  under  the 
Strengthening  Institutions  Program  if — 

(1)  It  has  an  enrollment  of  needy 
students  as  described  in  S  607.3(a). 
unless  the  Secretary  waives  this 
requirement  under  \  607.3(b); 

(2)  It  has  low  average  educational  and 
general  expenditures  per  full-time 
equivalent  undergraduate  student  as 
described  in  \  607.4(a),  unless  the 
Secretary  waives  this  requirement  under 
§  607.4(c): 

(3)  It  is  legally  authorized  by  the  State 
in  which  it  is  located  to  be  a  junior 
college  or  to  provide  an  educational 
program  for  which  it  awards  a 
bachelor's  degree; 

(4)  It  is  accredited  or  preaccredited  by 
a  nationally  recognized  accrediting 
agency  or  association  that  the  Secretary 
has  determined  to  be  a  reliable  authority 
as  to  the  quality  of  education  or  training 
offered;  and 

(5)  It  has  satisfied  the  requirements 
contained  in  paragraphs  (a)(3)  and  (a)(4) 
of  this  section  for  the  five  academic 
years  preceding  the  academic  year  for 
which  it  initially  seeks  a  grant  under  this 
part. 

(b)  An  institution  of  higher  education 
is  eligible  to  receive  a  grant  under  the 
Strengthening  Institutions  Program  even 
if  it  does  not  satisfy  the  requirements  of 
paragraphs  (a)(3),  (a)(4)  and  (a)(5)  of  this 
section  if  its  student  enrollment  consists 
of  at  least — 

(1)  Twenty  percent  Mexican 
American,  Puerto  Rican,  Cuban,  or  other 
Ifispanic  students,  or  any  combination 
thereof;  or 


(2)  Five  percent  Native  Hawaiian. 
Asian  American,  American  Samoan. 
Micronesian.  Guamian  (Chamorro),  or 
Northern  Marianian  or  any  combination 
thereof. 

(c)  An  institution  of  higher  education 
is  eligible  to  receive  a  grant  under  the 
Strengthening  Institutions  Program  even 
if  it  does  not  satisfy  the  requirements  of 
paragraph  (a)(5)  of  this  section  if  its 
student  enrollment  consists  of  at  least  60 
percent  American  Indian,  or  in  the  case 
of  Alaska  natives,  an  enrollment  of  at 
least  5  percent  Alaska  natives. 

(d)  A  branch  campus  of  an  institution 
of  higher  education  is  eligible  to  receive 
a  grant  under  the  Strengthening 
Institutions  Program  even  if,  by  itself,  it 
does  not  satisfy  the  requirements  of 
paragraphs  (a)(3),  (a)(4)  and  (a)(5)  of  this 
section,  although  the  institution  of  which 
the  branch  is  a  part  must  meet  the 
requirements  of  paragraphs  (a)(l)-(a)(5) 
of  this  section. 

(e)  For  the  purpose  of  paragraphs  (b) 
and  (c)  of  this  section,  an  institution's 
enrollment  consists  of  a  head  count  of 
its  entire  student  body, 

(Authority:  20  use.  1058) 

§  607.3    What  Is  an  •nrollment  of  needy 

students? 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  secton,  for  the  purpose  of 
§  607.2(a)(1),  an  applicant  institution  has 
an  enrollment  of  needy  students  if  in  the 
base  year — 

(1)  At  least  50  percent  of  its  degree 
students  received  student  financial 
assistance  under  one  or  more  of  the 
following  programs:  Pell  Grant, 
Supplemental  Educational  Opportunity 
Grant,  College  Work-Study,  and  Perkins 
Loan; or 

(2)(i)  For  a  public  junior  or  community 
college,  the  percentage  of  its  degree 
students  who  received  Pell  Grants 
exceeded  the  median  percentage  of 
degree  students  enrolled  in  all  public 
junior  or  community  colleges  who 
received  Pell  Grants; 

(ii)  For  a  private  nonprofit  junior  or 
community  college,  the  percentage  of  its 
degree  students  who  received  Pell 
Grants  exceeded  the  median  percentage 
of  degree  students  enrolled  in  all  private 
nonprofit  junior  or  community  colleges 
who  received  Pell  Grants; 

(iii)  For  a  public  institution  providing 
an  educational  program  for  vv'hich  it 
awards  a  bachelor's  degree,  the 
percentage  of  its  undergraduate  degree 
students  who  received  Pell  Grants 
exceeded  the  median  percentage  of  all 
undergraduate  degree  students  enrolled 
in  all  those  public  institutions  who 
received  Pell  Grants;  or 


(iv)  For  a  private  nonprofit  institution 
providing  an  educational  program  for 
which  it  awards  a  bachelor's  degree,  the 
percentage  of  its  undergraduate  degree 
students  who  received  Pell  Grants 
exceeded  the  median  percentage  of 
undergraduate  degree  students  enrolled 
in  all  those  private  nonprofit  institutions 
who  received  Pell  Grants. 

(b)  The  Secretary  may  waive  the 
requirement  contained  in  paragraph  (a) 
of  this  section  if  the  institution 
demonstrates  that — 

(1)  The  State  provides  more  than  30 
percent  of  the  institution's  budget  and 
the  institution  charges  not  more  than 
$99.00  for  tuition  and  fees; 

(2)  At  least  90  percent  of  the  students 
served  by  the  institution  in  the  base 
year  were  students  from  low  and  middle 
income  families; 

(3)  The  institution  substantially 
increases  the  higher  education 
opportunities  for  low-income  students 
who  are  also  educationally 
disadvantaged,  underrepresented  in 
postsecondary  education,  or  minority 
students; 

(4)  The  institution  substantially 
increases  the  higher  education 
opportunities  for  individuals  who  reside 
in  an  area  that  is  not  included  in  a 
"metropolitan  statistical  area"  as 
defined  by  the  Office  of  Management 
and  Budget  and  who  are  unserved  by 
other  postsecondary  institutions; 

(5)  The  institution  is  located  on  or 

w  ithin  50  miles  of  an  Indian  reservation 
or  a  substantial  population  of  Indians 
and  the  institution  will,  if  granted  the 
waiver,  substantially  increase  higher 
education  opportunities  for  American 
Indians;  or 

(6)  The  institution  will,  if  granted  the 
waiver,  substantially  increase  the  higher 
education  opportunities  for  Black 
Americans,  Hispanic  Americans,  Native 
Americans,  Asian  Americans  or  Pacific 
Islanders,  including  Native  Hawaiians. 

(c)  For  the  purpose  of  paragraph  (b)  of 
this  section — 

(1)  The  Secretary  considers — 

(i)  "Low-income"  to  be  an  amount 
which  does  not  exceed  150  percent  of 
the  amount  equal  to  the  poverty  level  as 
established  by  the  United  States  Bureau 
of  the  Census;  and 

(ii)  "Middle-income"'  to  be  an  amount 
which  is  higher  than  low-income  but 
does  not  exceed  the  60th  percentile  of 
family  income  as  reported  by  the  Census 
Bureau. 

(2)  Each  year,  the  Secretary  notifies 
prospective  applicants  through  a  notice 
in  the  Federal  Register  of  the  low- 
income  and  middle-income  figures. 

Authority:  (20  U.S.C.  1058  and  1067) 


§  C07.4    What  are  low  educational  and 
general  expenditures? 

(a)(1)  Except  as  provided  in  paragraph 
(b)  of  this  section,  for  the  purpose  of 
§  607.2  {a)(2).  an  applicant  institution's 
average  educational  and  general 
expenditures  per  full-time  equivalent 
undergraduate  student  in  the  base  year 
must  be  less  than  the  average 
educational  and  general  expenditures 
per  full-time  equivalent  undergraduate 
student  of  the  type  of  institution  that 
offers  similar  instruction  in  that  year. 

(2)  For  the  purpose  of  paragraph  (a)(1) 
of  this  section,  the  Secretary  categorizes 
institutions  as  offering  similar 
instruction  as  follows: 

(i)  Public  junior  or  community 
colleges, 

(ii)  Private  nonprofit  junior  or 
community  colleges, 

(iii)  Public  institutions  that  offer  an 
educational  program  for  which  it  offers 
a  bachelor's  degree. 

(iv)  Private  nonprofit  institutions  that 
offer  an  educational  program  for  which 
it  offers  a  bachelors  degree. 

(b)  Each  year,  the  Secretary  notifies 
prospective  applicants  through  a  notice 
in  the  Federal  Register  of  the  average 
educational  and  general  expenditures 
per  full-time  equivalent  undergraduate 
student  of  the  four  types  of  institutions 
described  in  paragraph  (a)(2)  of  this 
section. 

(c)  The  Secretary  may  waive  the 
requirement  contained  in  paragraph  (a) 
of  this  section,  if  the  Secretary 
determines,  based  upon  persuasive 
evidence  provided  by  the  institution, 
that— 

(1)  The  institution's  failure  to  satisfy 
the  criteria  in  paragraph  (a)  of  this 
section  was  due  to  factors  which,  if  used 
in  determining  compliance  with  those 
criteria,  distorted  that  determination; 
and 

(2)  The  institution's  designation  as  an 
eligible  institution  under  this  part  is 
otherwise  consistent  with  the  purposes 
of  this  part. 

(d)  For  the  purpose  of  paragraph  (c)(1) 
of  this  section,  the  Secretary  considers 
that  the  following  factors  may  distort  an 
institution's  educational  and  general 
expenditures  per  full-time  equivalent 
undergraduate  student — 

(1)  Low  student  enrollment; 

(2)  Location  of  the  institution  in  an 
unusually  high  cost-of-living  area; 

(3)  High  energy  costs; 

(4)  An  increase  in  State  funding  that 
was  part  of  a  desegregation  plan  for 
higher  education;  and 

(5)  Operation  of  high  cost  professional 
schools  such  as  medical  or  dental 
schools. 

{.\uthority:  20  U.S.C.  1058  and  1067) 


§  607.5     How  doss  an  institution  apply  to 
be  designated  an  eligible  institution? 

An  institution  shall  apply  to  the 
Secretary  to  be  designated  an  eligible 
institution  under  the  Strengthening 
Institutions  Program  by  submitting  an 
application  to  the  Secretary  in  the  form. 
manner  and  time  established  by  the 
Secretary.  The  apphcation  must 
contain — 

(a)  The  information  necessary  for  the 
Secretary  to  determine  whether  the 
institution  satisfies  the  requirements  of 
§  607.2,  §  607.3(a)  and  §  607.4(a); 

(b)  Any  waiver  request  under 
§  607.3(b)  and  §  607.4(c);  and 

(c)  Information  or  explanations 
justifying  any  requested  waiver. 

(Authority:  20  U.S.C.  1058  and  1067) 

§  607.6    What  regulations  apply? 

The  following  regulations  apply  to  the 
Strengthening  Institutions  Program: 

(a)  The  Education  Department 
General  Administrative  Regulations 
(EDGAR)  in  34  CFR  Part  74 
(Administration  of  Grants);  Part  75 
(Direct  Grant  Programs),  except  34  CFR 
75.128(a)(2)  and  75.129(a)  in  the  case  of 
applications  under  cooperative 
arrangements;  Part  77  (Definitions  That 
Apply  to  Department  Regulations;  and 
Part  78  (Education  Appeal  Board). 

(b)  The  regulation  in  this  part. 

(Authority:  20  U.S.C.  1221e-3(a)(l),  1057, 1060, 
1064) 

§  607.7    What  definitions  apply? 

(a)  Definitions  in  EDGAR.  The 
following  terms  that  apply  to  the 
Institutional  Aid  Programs  are  defined 
in  34  CFR  77.1: 

EDGAR 

Fiscal  year 

Grant 

Grantee 

Grant  period 

Nonprofit 

Private 

Project 

Project  period 

Public 

Secretary 

State 

(b)  The  following  definitions  also 
apply  to  this  part: 

"Accredited"  means  the  status  of 
public  recognition  which  a  nationally 
recognized  accrediting  agency  or 
association  grants  to  an  institution 
which  meets  certain  established 
qualifications  and  educational 
standards. 

"Activity"  means  an  action  or  actions 
which  are  incorporated  into  an 
implementation  plan  designed  to  meet 
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an  objecbve.  An  activity  is  a  subpart  of 
a  project. 

"Base  year"  means  the  second  fiscal 
year  preceding  the  fiscal  year  for  which 
an  institution  seeks  a  grant  under  this 
part. 

"Branch  campus"  means  a  unit  of  a 
college  or  university  that  is 
geographically  apart  from  the  main 
campus  of  the  college  or  university  and 
independent  of  that  main  campus.  The 
Secretary  considers  a  unit  of  a  college  or 
university  to  be  independent  of  the  main 
campus  if  the  unit — 

(1)  Is  permanent  in  nature; 

(2)  Offers  courses  for  credit  and 
programs  leading  to  an  associate  or 
bachelor's  degree;  and 

(3)  Is  autonomous  to  the  extent  that  it 
has — 

(i)  Its  own  faculty  and  administrative 
or  supervisory  organization:  and 

(ii)  Its  own  budgetary  and  hiring 
authority. 

"College  Work-Study  Program"  means 
the  part-time  employment  program 
authorized  under  Title  IV-C  of  the  HEA. 
"Cooperative  arrangement"  means  an 
arrangement  to  carry  out  allowable 
grant  activities  between  an  institution 
eligible  to  receive  a  grant  under  this  part 
and  another  eligible  or  ineligible 
institution  of  higher  education,  under 
which  the  resources  of  the  cooperating 
institutions  are  combined  and  shared  to 
belter  achieve  the  purposes  of  this  part 
and  avoid  costly  duplication  of  effort. 

"Degree  student '  means  a  student 
who  enrolls  at  an  institution  for  the 
purpose  of  obtaining  the  degree  or 
certificate  offered  by  that  institution. 

"Developmental  program  and 
services"  means  new  or  improved 
programs  and  services,  beyond  those 
regularly  budgeted,  specifically  designed 
to  improve  the  self  sufficiency  of  the 
school. 

"Educational  and  general 
expenditures"  means  the  total  amount 
expended  by  an  institution  of  higher 
education  for  instruction,  research, 
public  service,  academic  support 
(including  library  expenditures),  student 
services,  institutional  support, 
scholarships  and  fellowships,  operation 
and  maintenance  expenditures  for  the 
physical  plant,  and  any  mandatory 
transfers  which  the  iiwtrtution  is 
required  to  pay  by  law. 

"Full-time  equivalent  students"  means 
the  sum  of  the  rumbtrr  of  students 
enrolled  full-time  at  an  institution,  plus 
the  full-time  equivalent  of  the  number  of 
students  enrolled  part  time  (determined 
on  the  basis  of  the  quotient  of  the  sum  of 
the  credit  hours  of  all  part-time  students 
divided  by  12)  at  such  inrtirtution. 

"MEA "  means  the  HijjbeT  Education 
Act  of  1965.  as  amended. 


"Institution  of  higher  education" 
means  an  educational  institution 
defined  ui  section  1201(«J  of  the  llEA. 

"Junior  or  community  college"  means 
an  institution  of  higher  education — 

(1)  That  admits  as  regular  students 
persons  who  are  beyond  the  age  of 
compulsory  school  attendance  in  the 
State  in  which  the  institution  is  located 
and  who  have  the  ability  to  benefit  from 
the  truininji  offerrd  by  the  institution; 

(2)  That  does  not  provide  an 
educational  program  for  which  it  awards 
a  bachelors  degree  (or  an  equivalent 
degree):  and 

(3)  That— 

(i)  Provides  an  educational  program  of 
not  less  than  2  years  that  is  acceptable 
for  full  credit  toward  such  a  degree,  or 

(ii)  Offers  a  2-year  program  in 
engineering,  mathematics,  or  the 
physical  or  biological  sciences,  designed 
to  prepare  a  student  to  work  as  a 
technician  or  at  the  somiprofessional 
level  in  engineering,  scientific,  or  other 
technological  fields  requiring  the 
understanding  and  application  of  basic 
engtneenng.  scientifu    or  mathematical 
principles  of  knowledgf 

"Nationally  recognized  accrediting 
agency  or  association"  means  an 
accrediting  agency  or  associiition  that 
the  Secretary  has  recognized  to  accredit 
or  preaccredit  a  particular  category  of 
institution  in  accordance  with  the 
provisions  contained  in  34  CFR  Part  603. 
The  Secretary  periodif  ally  publtRhes  a 
list  of  those  nationally  n-cognized 
accrediting  agencies  and  associations  in 
the  Federal  Regialer. 

"Operational  programs  and  services" 
means  the  regular,  ongoing  budgeted 
programs  and  services  at  an  institution. 
"Pell  Grant  Program"  means  the  grant 
program  authorized  by  Title  FV-A-l  of 
the  HEA. 

"Perkins  Loan  Program",  formerly 
called  the  National  Direct  Student  Loan 
Program,  means  the  loan  program 
authorized  by  Title  IV-*  of  the  HEA. 

"Preaccredited  '  means  a  status  that  a 
nationally  recogniiied  accrediting 
agency  or  association,  recogni»ed  by  the 
Secretary  te  grant  that  status,  has 
accorded  an  unacrrediteiiiwlitntion 
that  is  progressmg  toward  aocfeditation 
within  a  reasonable  pt^rind  rrf  time. 

"Project"  means  all  the  funded 
activttiee  under  a  grant. 

"Self-flufficierrcy"  means  the  point  at 
which  an  institution  is  able  to  survive 
without  continued  funding  under  Ae 
Strengthening  Institutions  Program. 

"Special  Needs  PregrariT  means  the 
program  authorized  by  Part  B  of  Title  III 
of  the  HEA  before  Part  B  w<t«  amended 
by  the  Higher  Education  Amendments  of 
1986. 


"StrengtbeBiDg  Program"  means  the 
program  awAanred  by  Part  A  of  Title  UI 
of  the  HEA  before  Part  A  was  amended 
by  the  Higher  Education  Amendments  of 
1986. 

"SuppU-mentHl  Kciut.ation  Opportunity 
Grant"  mians  the  grant  program 
authorized  by  Title  IV  A-2  of  the  HEA. 

(Authority:  20  U.S.C.  1051, 1057-1059  and 

io6&-tn6efl 

$  607.8     What  !•  a  comp^e^tenslve 
development  plan  and  what  must  It 
contain? 

(a)  A  comprehensive  development 
plan  describes  an  institution's  strategy 
for  achieving  growth  and  self-sufficiency 
by  strengthening  its — 

(1)  Academic  quality; 

(2)  Institutional  management:  and 

(3)  Fiscal  stability. 

(b)  The  comprehensive  development 
plan  must  include  the  following — 

(1)  The  institutional  mission 
statement,  i.e.  a  broad  statement  of 
purpose,  which  identifies  certain  of  its 
distinguishing  characteristics,  including 
the  characteristics  of  the  students  it 
proposes  to  serve  and  the  programs  of 
study  it  proposes  to  offer. 

(2)  Assumptions  concerning  the 
institutional  environment,  enrollment 
trends  and  economic  factors  which 
affect  the  institution: 

(3)  Major  problems  or  deficiencies 
that  inhibit  the  institution  from 
becoming  self-sufficient; 

(4)  Long-range  and  short-range  goals 
that  will  chart  the  growth  and 
development  of  the  institution  and 
address  the  problems  identified  under 
paragraph  (b)(3)  of  this  section: 

(5)  Measurable  objectives  related  to 
reaching  each  goal: 

(Ojl^iorities  for  implementing 
improvements  or  corrective  actions  and 
for  allocating  resources  to  achieve  these 
goals  and  objectives; 

(7)  Timeframes  for  achieving  the  goals 
and  objectives  described  in  paragraphs 
(b)(5)  and  (b)(6)  of  this  section; 

(8)  Major  resource  requirements 
necessary  to  achieve  the  goals  and 
objectives  of  the  plan,  including 
personnel,  financial,  equipnrent  and 
facilities:  and 

(9)  Strategies  and  resources  for 
objectively  evaluating  the  institution's 
progress  towards,  and  success,  in 
achieving  its  goals  and  objectives. 

(Aulhonly  20US.C.  1066) 
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§  607.9     Wtiaf  are  ttie  type,  duration  i 
limKattana  in  tt>c  awardwif  of  f  rants  under 

(a)(1)  tJnder  this  part 'fhe  Secretary 
may  award  planning  grant*  and  two 
types  of  development  grants,  individnal 


development  grants  and  cooperative 
arrangement  development  grants. 

(2)  Planning  grants  may  be  awarded 
for  a  period  not  to  exceed  one  year. 

(3)  Either  type  of  development  grant 
may  be  awarded  for  a  period  of  one 
through  five  years. 

(b)(1)  An  institution  that  receives  a 
planning  grant  may  not  subsequently 
receive  another  planning  grant  but  may 
subsequently  receive  a  development 
grant. 

(2)  An  institution  that  receives  a 
development  grant  of  up  to  three  years 
may  subsequently  receive  another 
development  grant. 

(3)  An  institution  that  receives  a 
development  grant  of  four  years  may  not 
subsequently  receive  another 
development  grant  for  a  period  of  eight 
years  from  the  date  it  received  the  four 
year  grant. 

(4)  An  institution  that  receives  a 
development  grant  of  five  years  may  not 
subsequently  receive  another 
development  grant  for  a  period  of  ten 
years  from  the  date  it  received  the  five 
year  grant. 

(Authority:  20  U.S.C.  1059) 

§  607.10     What  activities  may  and  may  not 
be  carried  out  under  a  grant? 

(a)  Planning  grants.  Under  a  planning 
grant,  a  grantee  shall  formulate — 

(1)  A  comprehensive  development 
plan  described  in  §  607.8;  and 

(2)  An  application  for  a  development 
grant. 

(b)  Development  grants — allowable 
activities.  Under  a  development  grant, 
exept  as  provided  in  paragraph  (c)  of 
this  section,  a  grantee  shall  carry  out 
activities  that  implement  its 
comprehensive  development  plan  and 
hold  promise  for  strengthening  the 
institution.  Activities  that  may  be 
carried  out  include,  but  are  not  limited 
to— 

(1)  Faculty  development; 

(2)  Funds  and  administrative 
management; 

(3)  Development  and  improvement  of 
academic  programs: 

(4)  Acquisition  of  equipment  for  use  in 
strengthening  management  and 
academic  programs: 

(5)  Joint  use  of  facilities  such  as 
libraries  and  laboratories:  and 

(6)  Student  services. 

(c)  Development  grants — unallowable 
activities.  A  grantee  may  not  carry  out 
the  following  activities  under  a 
development  grant: 

(1)  Activities  that  are  not  included  in 
the  grantee's  approved  application; 

(2)  Activities  that  are  inconsistent 


with  any  State  plan  of  higher  education 
that  is  applicable  to  the  institution; 

(3)  Activities  that  are  inconsistent 
with  a  State  plan  for  desegregation  of 
higher  education  that  is  applicable  to 
the  institution; 

(4)  Activities  or  services  that  relate  to 
sectarian  instruction  or  religious 
worship: 

(5)  Activities  provided  by  a  school  or 
department  of  divinity.  For  the  purpose 
of  this  provision,  a  "school  or 
department  of  divinity"  means  an 
institution,  or  a  department  of  an 
institution,  whose  program  is 
specifically  for  the  education  of  students 
to  prepare  them  to  become  ministers  of 
religion  or  to  enter  upon  some  other 
religious  vocation,  or  to  prepare  them  to 
teach  theological  subjects; 

(6)  Development  or  improvement  of 
nondegree  or  noncredit  courses  other 
than  basic  skills  development  courses; 

(7)  Development  or  improvement  of 
community-based  or  community 
services  programs,  unless  the  program 
provides  academic-related  experiences 
or  academic  credit  toward  a  degree  for 
degree  students; 

(8)  Replacement  or  upgrading  of 
standard  office  equipment  such  as 
furniture,  file  cabinets,  bookcases, 
typewriters  or  word  processors; 

(9)  Services  to  high  school  students; 

(10)  Instruction  in  the  institution's 
standard  courses  as  indicated  in  the 
institution's  catalog; 

(11)  Student  activities  such  as 
entertainment,  cultural,  or  social 
enrichment  programs,  publications  or 
social  clubs  or  associations;  and 

(12)  Activities  which  are  operational 
in  nature  rather  than  developmental. 

(Authority:  20  U.S.C.  1057  and  1069c) 

Subpart  B— How  Does  an  Institution 
Apply  for  a  Grant? 

§  607.1 1     What  must  be  Included  in 
individual  development  grant  applications? 

In  addition  to  the  information  needed 
by  the  Secretary  to  determine  whether 
the  institution  should  be  awarded  a 
grant  under  the  funding  criteria 
contained  in  Subpart  C,  an  application 
for  a  development  grant  must  include — 

(a)  The  institution's  comprehensive 
development  plan; 

(b)  A  description  of  the  relationship  of 
each  activity  for  which  grant  funds  are 
requested  to  the  relevant  goals  and 
objectives  of  its  plan;  and 

(c)  A  description  of  any  activities  that 
were  funded  under  previous 
Strengthening  or  Special  Needs  Program 
grants  and  the  institution's  justification 
for  not  completing  the  activities  under 
the  previous  grant,  if  grant  funds  are 


requested  to  continue  or  complete  the 
activities; 

(d)  The  provisions  required  by  section 
351  of  the  HEA  which  are  not  specified 
in  other  sections  of  this  part.  These 
provisions  require  that  an  institution 
applying  for  more  than  one  activity 
shall— 

(1)  Identify  those  activities  that  would 
be  a  sound  investment  of  Federal  funds 
if  funded  separately; 

(2)  Identify  those  activities  that  would 
be  a  sound  investment  of  Federal  funds 
only  if  funded  with  the  other  activities: 
and 

(3)  Rank  the  activities  in  preferred 
funding  order. 

(Authority:  20  U.S.C.  1066) 

§607.12     What  must  be  Included  in 
cooperative  arrangement  grant 
applications? 

(aj(l)  Institutions  applying  for  a 
cooperative  arrangement  grant  shall 
submit  only  one  application  for  that 
grant  regardless  of  the  number  of 
institutions  participating  in  the 
cooperative  arrangement. 

(2)  The  application  must  include  the 
names  of  each  participating  institution, 
the  role  of  each  institution,  and  the 
rationale  for  each  eligible  participating 
institution's  decision  to  request  grant 
funds  as  part  of  a  cooperative 
arrangement  rather  than  as  an 
individual  grantee. 

(b)  If  the  application  is  for  a 
development  grant,  the  application  must 
contain — 

(1)  Each  participating  institution's 
comprehensive  development  plan; 

(2)  The  information  required  under 
§  607.11;  and 

(3)  An  explanation  from  each  eligible 
participating  institution  of  why 
participation  in  a  cooperative 
arrangement  grant  rather  than 
performance  under  an  individual  grant 
will  better  enable  it  to  meet  the  goals 
and  objectives  of  its  comprehensive 
development  plan  at  a  lower  cost. 

(Authority:  20  U.S.C.  1066  and  1069) 

§607.13  How  many  applications  for  a 
development  grant  may  an  institution 
submit? 

An  institution  of  higher  education 
may— 

(a)  Submit  only  one  application  for  an 
individual  development  grant,  and; 

(b)  Be  part  of  only  one  cooperative 
arrangement  application. 

(Authority:  20  U.S.C.  1057-1059, 1068-1069f) 
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Subpart  C— How  Does  the  Secretary 
Make  an  Award'* 

"i  &0  7  20     How  does  itie  S«€reUry  •vaiuale 
an  application? 

(d)  Iht:  Secretary  evaluates  an 
application  on  the  basis  of  the  selection 
criteria  in — 

(1)  Section  607.21  for  a  planning  grant; 

(2)  Section  607.22  for  a  development 
grant,  and: 

(3)  Section  607.23  with  regard  to 
special  funding  considerations. 

(b)(1)  The  Secretary  awards  up  to  100 
points  for  the  criteria  in  {  807.21.  up  to 
100  points  for  the  criteria  in  $807.22,  up 
two  additional  points  for  the  criteria  in 
S  607.23(a)  and  up  to  three  additional 
points  for  the  criteria  in  S  607.23(b). 

(2)  The  maximum  possible  score  for 
each  complete  criterion  is  in 
parentheses  following  the  title  of  that 
criterion. 

(c)(1)  The  Secretary  does  not  fund  an 
application  for  a  planning  grant  that 
scores  less  than  50  points  under 
{  607.21;  and 

(2)  The  Secretary  does  not  fund  an 
application  for  a  development  grant 
that— 

(i)  Scores  less  than  50  points  under 
5  607.22; 

(ii)  Is  submitted  without  a 
comprehensive  development  plan; 

(iii)  Is  submitted  with  a 
comprehensive  development  plan  that 
does  not  satisfy  all  the  elements 
required  of  sudi  a  plan  under  {  607.8;  or 

(iv)  In  the  case  of  an  application  for  a 
cooperative  arrangement  grant,  does  not 
demonstrate  that  funding  the 
cooperative  arrangement  grant  will 
enable  each  eligible  participant  to  meet 
the  goals  and  objectives  of  its 
comprehensive  development  plan  better 
and  at  a  lower  cost  than  if  each  eligible 
participant  were  funded  individually. 
(Authority:  20  U.S.C.  1057-1059. 1066-1069f) 

:<  607  21      Wtiat  are  the  selection  criteria  for 
planning  grants? 

rhe  Secretary  uses  the  following 
criteria  to  evaluate  an  application  to 
determine  whether  the  applicant  will 
produce  a  good  comprehensive 
development  plan  and  a  fundable 
Strengthening  Institutions  Program 
application: 

(a)  Design  of  the  planning  process. 
(Total:  60  points)  The  Secretary  reviews 
each  application  to  determine  the 
quality  of  the  planning  process  that  the 
applicant  will  use  to  develop  a 
comprehensive  development  plan  and 
an  application  for  a  development  grant 
based  on  the  extent  to  which — 

(1)  The  planning  process  is  clearly  and 
comprehensively  described  and  based 
on  sound  planning  practice  (15  points); 


(.:)  Ihe  pn.'hidenl  or  chief  executive 
officer,  adniinistrators  and  oAmt 
institutional  personnel,  students,  and 
governing  board  raembers 
systematically  and  consistently  wiU  be 
involved  in  thp  pLinnmE  procpss  (15 
points): 

(3)  The  appiicanl  «a41  u^*  i*?-  "vvn 
resources  to  help  knirieBMMi^  ine  pro)(-t:t 
(10  points);  and 

(4)  The  planning  process  is  hkely  to 
achieve  its  inteiuled  results  (28  points). 

(b)  Key  persoiwel.  (Total:  20  pumls.) 
The  Secretary  reviews  each  application 
to  determine  the  quality  of  key 
personnel  to  be  involved  in  the  project 
based  on  the  extent  to  which — 

(1)  The  past  experience  and  training 
of  key  personnel  such  as  the  project 
coordinator  and  persons  who  have  key 
roles  in  the  planning  process  are 
suitable  to  the  tasks  to  be  performed  (10 
points);  and 

(2)  The  time  commitments  of  key 
personnel  are  adequate  (10  points). 

(c)  Project  Management.  (Total:  15 
points)  The  Secretary  reviews  each 
application  to  determine  the  quality  of 
the  plan  to  manage  the  project 
effectively  based  on  the  extent  to 
which — 

(1)  The  procedures  for  managing  the 
project  are  likely  to  ensure  effective  and 
efficient  project  implementation  (10 
points);  and 

(2)  The  project  coordinator  has 
sufficient  authority,  including  access  to 
the  president  or  chief  executive  officer, 
to  conduct  the  project  effectively  (5 
points). 

(d)  Budget.  (Total:  5  points)  The 
Secretary  reviews  each  application  to 
determine  the  extent  to  which  the 
proposed  project  costs  are  necessary 
and  reasonable. 

(Authority:  20  U.S.C.  1057-1059. 1066-10e9f) 

!;  607  22     Whtrt  are  ttte  selectton  critwia  for 
development  grants? 

The  Secrftary  ukcs  the  lollowing 
criteria  to  evaluate  applications  for 
development  grants: 

(a)  Quality  of  the  applicant's 
comprehensive  development  plan  (CDP) 
(Total:  25  points)  The  extent  to  which 
the  implementation  of  the  appHcant's 
comprehensive  development  plan  will 
strengthen  the  applicant  s  acadrmic 
quality,  institutional  mana^ifnient.  fiscal 
Stability  and  otherwise  provide  for 
institutional  growth  and  self-sufficiency. 

(b)  Quality  of  project  objectives. 
(Total:  10  points)  The  extent  to  which 
the  objectives  for  each  activity  are — 

(1)  Realistic  and  defined  in  terms  of 
measurable  results  (5  points);  and 

(2)  Directly  related  to  the  problems  to 
be  solved  and  to  the  goals  of  the  CDP  (5 
points). 


(c)  Quality  of  implementation 
strategy.  (Total:  30  points)  The  exterrt  to 
which  an  applicant's — 

(1)  ImplpnreTitBlion  strategy  for  each 
activity  is  comprehensive,  based  on  a 
sound  rationale,  and  likely  to  be 
effective  (25  points):  and 

(2)  Timetable  for  each  activity  is 
realrstic  (5  points). 

(d)  Qualit}'  of  key  personnel.  (Total: 
10  points)  The  extent  to  which — 

(1)  The  past  experience  and  training 
of  key  professional  personnel  are 
directly  related  to  the  stated  activity 
purposes  and  objectives  (7  points  );  and 

(2)  The  time  commitment  of  key 
personnel  is  realistic  (3  points). 

(e)  Quality  of  project  management 
plan.  (Total:  10  points)  The  extent  to 
which — 

(1)  Procedures  for  managing  the 
project  are  likely  to  ensure  efficient  and 
effective  project  implementation  (5 
points);  and 

(2)  The  project  coordinator  and 
activity  directors  have  sufficient 
authority  to  conduct  the  project 
effectively  including  access  to  the 
president  or  chief  executive  officer.  (5 
points). 

(f)  Quality  of  evaluation  plan.  (Total: 
5  points)  The  extent  to  which  the 
evaluation  plan — 

(1)  Includes  the  information  in 
S  e07.8(b)(9):  and 

(2)  Is  likely  to  produce  a  valid 
assessment  of  the  implementation 
strategy  and  quantifiable  evidence  of 
the  attainment  of  objectives  for  each 
activity. 

(g)  Budget.  (Total:  10  points)  The 
extent  to  which  the  proposed  costs  are 
necessary  and  reasonable  in  relation  to 
the  project  objectives  and  scope. 

(Authority:  20  U.S.C.  1057-1059.  1066-1069C) 

!  607  23     Wr^at  »pe<rt8t  fundtng 
consideration  does  the  Secretary  provide? 

(a)  If  funds  are  available  to  fund  only 
one  additional  planning  grant  and  each 
of  the  next  fundable  applications  has 
received  the  same  number  of  points 
under  §  607.21.  the  Secretary  awards 
additional  points,  up  to  a  maximum  of 
two  points,  to  any  of  those  applicants 
that— 

(1)  Has  an  endowment  fund  of  which 
the  current  market  value,  per  full-time 
equivalent  enrolled  student,  is  less  than 
the  average  current  market  value  of  the 
endowment  funtis,  per  full  time 
equivalent  enrolled  student  at  similar 
type  institutions:  (one  pointl  or 

(2)  Has  expenditures  for  library 
materials  per  full-time  equivalent 
enrolled  student  which  is  less  than  the 
average  expenditure  for  library 
materials  per  full-time  equivalent 
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enrolled  student  at  similar  type 
I  institutions,  (one  point) 

(b)  If  funds  are  available  to  fund  only 
one  additional  development  grant  and 
each  of  the  next  fundable  applications 
has  received  the  same  number  of  points 
under  §  607.22,  the  Secretary  will  award 
additional  points,  up  to  a  maximum  of 
three  points,  to  any  of  those  applicants 
that— 

(1)  Has  an  endowment  fund  of  which 
the  current  market  value,  per  full-lime 
equivalent  enrolled  student,  is  less  than 
the  average  current  market  value  of  the 
endowment  funds,  per  full-time 
equivalent  enrolled  student,  at  similar 
type  institutions;  (one  point) 

(2)  Has  expenditures  of  library 
materials  per  full-time  equivalent 
enrolled  student  which  is  less  than  the 
average  expenditure  for  library 
materials  per  full-time  equivalent 
enrolled  student  at  similar  type 
institutions  (one  point);  or 

(3)  Propose  to  carry  out  one  or  more  of 
the  following  activities — 

(i)  Faculty  development; 

(ii)  Funds  and  administrative 
management; 

(iii)  Development  and  improvement  of 
academic  programs; 

(iv)  Acquisition  of  equipment  for  use 
in  strengthening  management  and 
academic  programs; 

(v)  Joint  use  of  facilities:  and 

(vi)  Student  services,  (one  point) 

(c)  For  the  purpose  of  paragraphs  (a) 
and  (b)  of  this  section,  the  Secretary 
considers  that  there  are  four  types  of 
institutions: 

(1)  Public  junior  or  community 
colleges. 


(2)  Private  nonprofit  junior  or 
community  colleges. 

(3)  Public  institutions  that  provide  an 
educational  program  for  which  a 
bachelor's  degree  is  awarded. 

(4)  Private  nonprofit  institutions  that 
provide  an  educational  program  for 
which  a  bachelor's  degree  is  awarded. 

(d)  Among  applications  submitted  to 
carry  out  cooperative  arrangement 
grants,  the  Secretary  gives  priority  to 
those  applications  where  the 
cooperative  arrangment  is 
georgraphically  and  economically  sound 
or  will  benefit  the  applicant. 

(e)  As  used  in  this  section,  an 
endowment  fund  does  not  include  any 
fund  established  or  supported  under  34 
CFR  Part  628. 

(f)  Each  year,  the  Secretary  provides 
propsecfive  applicants  with  the  average 
expenditure  of  endowment  funds  and 
library  materials  per  full-time  equivalent 
student. 

(Authority:  20  U.S.C.  1057  and  1069) 

Subpart  D— What  Conditions  Must  a 
Grantee  Meet? 

§  607.30    What  are  allowable  costs  and 
what  are  the  limitations  on  allowable  costs? 

(a)  Allowable  costs.  Except  as 
provided  in  paragraphs  (b)  and  (c)  of 
this  section,  a  grantee  may  expend  grant 
funds  for  activities  that  are  related  to 
carrying  out  the  allowable  activities 
included  in  its  approved  application. 

(b)  Supplement  and  not  supplant. 
Grant  funds  shall  be  used  so  that  they 
supplement  and.  to  the  extent  practical, 
increase  the  funds  that  would  otherwise 
be  available  for  the  activities  to  be 


carried  out  under  the  grant  and  in  no 
case  supplant  those  funds. 

(c)  Limitations  on  allowable  costs.  A 
grantee  may  not  use  an  indirect  cost  rate 
to  determine  allowable  costs  under  its 
grant. 

(Authority:  20  U.S.C.  1057-1059  and  1066) 

§607.31     How  does  a  grantee  maintain  tta 
eligibility? 

(a)  A  grantee  must  maintain  its 
eligibility  under  the  requirements 
contained  in  §  607.2,  other  than 

I  607.2(a)(1)  and  §  607.2(a)(2),  for  the 
duration  of  the  grant  period. 

(b)  An  institution  that  receives  a  grant 
for  more  than  one  year  shall  annually 
submit  to  the  Secretary  an  assurance 
that  it  continues  to  meet  the  eligibility 
requirements  described  in  paragraph  (a) 
of  this  section. 

(Authority:  20  U.S.C.  1057-1059. 1066-1069f) 

Subpart  E— What  Compliance 
Procedures  Does  the  Secretary  Use? 

§  607.40    What  penalties  does  the 
Secretary  use? 

In  addition  to  any  other  penalty,  any 
grantee  or  any  officer,  director,  agent,  or 
employee  thereof  (or  anyone  connected 
in  any  capacity  therewith)  who 
embezzles,  willfully  misapplies, 
misappropriates,  or  obtains  by  fraud  any 
of  the  funds  awarded  under  the 
Strengthening  Institutions  Program  is 
subject  to  a  fine  or  imprisonment  or 
both. 

(Authority:  20  U.S.C.  1069d) 

[FR  Doc.  87-13218  Filed  &-9-87;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Parts  608  and  609 

Strengthening  Historically  Black 
Colleges  and  Universities  Program  and 
Strengthening  Historically  Black 
Graduate  Institutions  Program 

AGENCY:  Department  of  Education. 
action:  Notice  of  proposed  rulemaking. 

summary:  The  Secretary  proposes 
regulations  to  govern  the  Strengthening 
Historically  Black  Colleges  and 
Universities  (HBCU)  Program  and  the 
Strengthening  Historically  Black 
Graduate  Institutions  Program.  The 
regulations  are  needed  to  implement 
these  two  new  programs,  each  of  which 
is  authorized  under  Part  B  of  Title  III  of 
the  Higher  Education  Act  of  1965  (HEA) 
as  amended  by  the  Higher  Education 
Act  Amendments  of  1986.  Pub.  L.  99-498. 
dates:  Comments  must  be  received  on 
or  litfore  [uly  10. 1987. 
ADDRESSES:  All  comments  concerning 
these  proposed  regulations  should  be 
addressed  to:  Dr.  Caroline  J.  Gillin. 
Director,  Institutional  Aid  Programs, 
U.S.  Department  of  Education.  L'Enfant 
Plaza.  Post  Office  Box  23868. 
Washington.  DC  20024. 

A  copy  of  any  comments  that  concern 
information  collection  requirements 
should  also  be  sent  to  the  Office  of 
Management  and  Budget  at  the  address 
listed  in  the  Paperwork  Reduction  Act 
section  of  this  preamble. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Caroline  J.  Gillin.  Telephone:  (202) 
732-3308. 

SUPPLEMENTARY  INFORMATION: 

Strengthening  Historically  Black 
Colleges  and  Universities  Program 

Under  the  Strengthening  Historically 
Black  Colleges  and  Universities 
Program,  the  Secretary  awards  grants  to 
historically  Black  colleges  and 
universities  (HBCUs)  to  assist  these 
institutions  in  establishing  and 
strengthening  their  physical  plants, 
academic  resources  and  student 
services  so  that  they  may  continue  to 
participate  in  fulfilling  the  goals  of 
equality  of  educational  opportunity.  The 
grant  amount  is  based  upon  a  statutory 
formula  which  is  set  forth  in  S  608.31  of 
the  proposed  regulations.  The  grant 
activities  are  also  set  out  in  the  statute 
and  are  repeated  in  S  608.10. 

Section  322(2)  of  the  HEA  defines 
those  institutions  that  are  eligible  to 
receive  grants  under  the  HBCU  Program. 
In  order  to  receive  a  grant  under  the 
HBCU  Program  under  that  section,  an 
institution  must  be  accredited  or 


preaccredited  and  it  must  be  either  a 
junior  of  community  college  or  an 
institution  which  provides  an 
edcuational  program  for  which  it  awards 
a  bachelor's  degree.  In  addition,  the 
institition  must  qualify  as  a  historically 
black  college  or  university  that  was 
established  before  1964  and  has  a 
principal  mission  that  was.  and  is.  the 
education  of  Black  Americans. 

In  interpreting  section  322(2)  to 
determine  whether  an  institution 
qualifies  as  a  historically  black  college 
or  university  that  was  established 
before  1964  and  has  a  principal  mission 
that  was.  and  is.  the  education  of  Black 
Americans,  the  Secretary  has  relied 
heavily  on  the  intent  of  the  Congress  as 
expressed  in  the  legislative  history  of 
that  section.  Section  322(2)  was 
authorized  by  the  Higher  Education 
Amendments  of  1988.  Pub.  L  99^98. 

Senator  Paul  Simon  of  Illinois,  the 
principal  author  of  the  HBCU  Program, 
indicated  on  the  Senate  Hoor  during  the 
enactment  of  the  Higher  Education 
Amendments  of  1986  that  it  was  his 
view  that  "105  historically  black 
colleges  and  universities,  and  the 
College  of  the  Virgin  Islands"  satisfy  the 
program  eligibility  criteria  relating  to 
being  a  historically  black  college  or 
university  that  was  established  before 
1964  and  having  a  principal  mission  that 
was.  and  is.  the  education  of  Black 
Americans.  Senator  Simon  described  the 
source  for  the  identity  of  these 
institutions  as  follows: 

The  Secretary  of  Education's  Advisory 
Committee  on  Black  Colleges  and 
Universities  and  Black  Higher  Education, 
which  ceased  to  exist  on  June  1982.  identified 
105  historically  black  colleges  and 
universities  that  were  originally  created  to 
educate  the  freed  slaves.  Each  of  these 
institutions  meets  the  definition  contained  in 
section  322(2).  however,  although  both 
Howard  University  and  the  University  of  the 
District  of  Columbia  would  be  excluded 
under  the  special  rule  in  section  324(0  .  •  •  ■ 
In  addition,  the  College  of  the  Virgin  Islands 
meets  the  statutory  eligibility  criteria,  and  as 
the  principal  author  of  this  legislation.  I 
specifically  intended  that  the  College  of  the 
Virgin  Islands  be  considered  as  an 
historically  black  college  .... 

Congressional  Record  of  June  3. 1986.  p. 
S6589. 

The  Senate  Committee  on  Labor  and 
Human  Resources,  when  it  reported  its 
version  of  the  Higher  Education 
Amendments  of  1986  to  the  Senate,  also 
indicated  that  each  of  the  "105 
historically  black  colleges  and 
universities"  listed  by  the  Advisory 
Committee  qualified  as  being  a 
historically  black  college  or  university 
that  was  established  before  1964  and 
having  a  principal  mission  that  was.  and 


is.  the  educafion  of  Black  Americans. 
The  committee  report  stated: 

The  Secretary  of  Education's  Advisory 
Committee  on  Black  Colleges  and 
Universities  and  Black  Higher  Education 
(which  ceased  to  exist  in  |une  1982)  identified 
105  historically  black  colleges  and 
universities  that  were  originally  created  to 
educate  freed  slaves.  Each  of  these 
institutions  meets  the  definition  contained  in 
Section  322  (2).  however,  both  Howard 
University  and  the  University  of  the  District 
of  Columbia  would  be  excluded  under  the 
Special  Rule  in  Section  324  (f). 

Senate  Report  99-296,  99  Cong.  2d  Sess. 
p.  23,  May  12. 1986. 

Accordingly,  in  §  6G8.2(b)  of  the 
proposed  regulations,  the  Secretary  has 
listed  each  institution  that  qualifies  as  a 
historically  black  college  or  university 
that  was  established  before  1964  and 
has  a  principal  mission  that  was.  and  is, 
the  education  of  Black  Americans.  The 
list  includes  the  College  of  the  Virgin 
Islands  and  98  of  the  105  institutions 
identified  by  the  Secretary's  Advisory 
Committee  on  black  Colleges  and 
Universities  and  Black  Higher 
Education.  The  seven  institutions  not 
listed  have  closed. 

Six  of  the  institutions  on  the  list, 
however,  are  ineligible  to  receive  a 
grant  under  this  part.  Four  of  the 
institutions  are  currently  ineligible 
because  they  are  not  accredited  or 
preaccredited.  These  four  institutions 
are: 
Allen  University.  Columbia.  South 

Carolina 
Bishop  College.  Dallas.  Texas 
Clinton  Junior  College.  Rock  Hill.  South 

Carolina 
Prentiss  Normal  &  Industrial  Institute, 

Prentiss.  Mississippi 
Two  of  the  institutions  on  the  list. 
Atlanta  University  and  Meharry 
Medical  School,  are  ineligible  because 
they  do  not  provide  educational 
programs  for  which  bachelor's  degrees 
are  awarded  and  they  do  not  qualify  as 
junior  or  community  colleges.  These  two 
institutions,  however,  are  two  of  the  five 
institutions  that  are  eligible  to  receive 
grants  under  the  Strengthening 
Historically  Black  Graduate  Institutions 
Program. 

Three  of  the  institutions  on  the  list 
will  not  be  awarded  grant  funds.  One 
institution,  the  Interdenominational 
Theological  Center  in  Atlanta.  Georgia 
is  a  divinity  school  and  would  not  be 
able  to  spend  grant  funds  without 
violating  section  357(1)  of  the  HEA 
which  provides  that  funds  appropriated 
for  the  HBCU  Program  "may  not  be  used 
for  a  school  or  department  of  divinity  or 
any  religious  worship  or  sectarian 
instruction."  Finally,  as  a  result  of  the 


BEST  COPY  AVAILABLE 


Federal  Register  /  Vol.  52,  No.  Ill  /  Wednesday,  June  10,  1987  /  Proposed  Rules  22275 


separate  appropriations  for  Howard 
University  and  the  University  of  the 
District  of  Columbia,  those  two 
institutions  will  not  receive  grants  under 
special  rules  contained  in  section  324  (f) 
of  the  HEA. 

Strengthening  Historically  Black 
Graduate  Institutions  Program 

Under  the  Strengthening  Historically 
Black  Graduate  Institutions  Program,  the 
Secretary  may  award  grants  to 
Morehouse  School  of  Medicine,  Meharry 
Medical  School,  Charles  R.  Drew 
Postgraduate  Medical  School,  Atlanta 
University,  and  Tuskegee  Institute 
School  of  Veterinary  Medicine  to  assist 
these  institutions  in  establishing  and 
strengthening  their  physical  plants, 
development  offices,  endowment  funds, 
academic  resources  and  student 
services  so  that  they  may  continue  to 
participate  in  fulfilling  the  goal  of 
equality  of  educational  opportunity  in 
graduate  educafion.  If  the  Secretary 
awards  a  grant  of  less  than  S500,000.  no 
cost  sharing  on  the  part  of  the  grantee  is 
required.  However,  if  the  Secretary 
awards  a  grant  in  excess  of  S500,000,  the 
grantee  must  match  the  entire  grant 
award  on  a  dollar  for  dollar  basis. 

Strengthening  Historically  Black 
Colleges  and  Universities  Program  and 
Strengthening  Historically  Black 
Graduate  Institutions  Program 

Under  each  program,  and  in  contrast 
to  the  Strengthening  Institutions 
Program  authorized  under  Part  A  of 
Title  III  of  the  HEA  as  well  as  the 
Strengthening  Institutions  and  Special 
Needs  Programs  previously  authorized 
under  Title  III  of  the  HEA,  a  grantee 
may  use  grant  funds  to  carry  out 
operational  as  well  as  developmental 
activities.  However,  a  grantee  may  only 
use  grant  funds  to  supplement  and  in  no 
case  supplant  funds  that  would 
otherwise  be  made  available  by  the 
institution  for  grant  activities. 

Grantees  under  each  program  are 
subject  to  the  cost  principles  contained 
in  Part  II  of  Appendix  D  to  34  CFR  Part 
74.  Grantees  should  bear  in  mind  that 
the  cost  principles  that  govern  the 
charging  of  employee  salaries  against  a 
grant  are  contained  in  section  1.2  of  Part 
11  of  Appendix  D  to  34  CFR  Part  74.  That 
section  incorporates  the  provisions  of 
section  J.  7.  b.  and  d.  of  Part  I  of 
Appendix  D  to  34  CFR  Part  74. 

Grantees  under  each  program  must 
provide  for  the  conduct  of  a  compliance 
and  financial  audit  of  any  grant  funds 
by  a  qualified,  independent  organization 
or  person  in  accordance  with  standards 
established  by  the  Comptroller  General 
of  the  United  States  for  the  audit  of 
governmental  organizations,  programs. 


and  functions.  The  audits  must  be 
conducted  at  least  once  every  two 
years,  covering  the  period  since  the 
previous  audit,  and  a  grantee  must 
submit  the  audit  to  the  Secretary. 
However,  if  a  grantee  is  audited  under 
Chapter  75  of  title  31  of  the  United 
States  Code,  the  Secretary  considers 
that  audit  to  satisfy  the  audit 
requirements  of  these  programs. 

Executive  Order  12291 

These  proposed  regulations  have  been 
reviewed  in  accordance  with  Executive 
Order  12291.  They  are  not  classified  as 
major  because  they  do  not  meet  the 
criteria  for  major  regulations  established 
in  the  order. 

Regulatory  Flexibility  Act  Certification 

The  Secretary  certifies  that  these 
proposed  regulations  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
While  some  small  institutions  of  higher 
education  would  be  affected  by  these 
regulations,  they  would  not  be  subject  to 
excessive  regulatory  burdens  or 
unnecessary  Federal  supervision.  The 
regulations  would  impose  minimal 
requirements  to  ensure  the  proper 
expenditure  of  project  funds. 

Paperwork  Reduction  Act  of  1980 

Sections  608.20,  609.20,  608.41  and 
609.42  contain  information  collection 
requirements.  As  required  by  section 
^04(h)  of  the  Paperwork  Reduction  Act 
of  1980,  the  Department  of  Education 
will  submit  a  copy  of  these  proposed 
regulations  to  the  Office  of  Management 
and  Budget  (OMB)  for  its  review. 
Organizations  and  individuals  desiring 
to  submit  comments  on  the  information 
collection  requirements  should  direct 
them  to  the  Office  of  Information  and 
Regulatory  Affairs,  OMB,  Room  3002. 
New  Executive  Office  Building. 
Washington,  DC  20503;  Attention: 
Joseph  F.  Lackey,  Jr. 

Invitation  to  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  these  proposed  regulations. 

All  comments  submitted  in  response 
to  these  proposed  regulations  will  be 
available  for  public  inspection,  during 
and  after  the  comment  period,  in  Room 
3045.  Regional  Office  Building  «3.  7th  & 
D  Streets.  SW..  Washington,  DC, 
between  the  hours  of  8:30  a.m.  and  4:00 
p.m..  Monday  through  Friday  of  each 
week,  except  Federal  holidays. 

To  assist  the  Department  in  complying 
with  the  specific  requirements  of 
Executive  Order  12291  and  the 
Paperwork  Reduction  Act  of  1980  and 
their  overall  requirement  of  reducing 


regulatory  burden,  the  Secretary  invites 
comments  on  whether  there  may  be 
further  opportunities  to  reduce  any 
regulatory  burdens  found  in  these 
proposed  regulations. 

Assessment  of  Educational  Impact 

The  Secretary  particularly  requests 
comments  on  whether  the  regulations  in 
this  document  would  require 
transmission  of  information  that  is  being 
gathered  by  or  is  available  from  any 
other  agency  or  authority  of  the  United 
States. 

List  of  Subjects  io  34  CFR  Parts  608  and 
609 

College  and  universities.  Educafion, 
Reporting  and  recordkeeping 
requirements. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.031B — Strengthening  Historically 
Black  Colleges  and  Universities  Program). 

Dated:  May  18. 1987. 
William  J.  Bennett, 
Secretary  of  Education. 

The  Secretary  of  Education  proposes 
to  amend  Title  34  of  the  Code  of  Federal 
Regulations  by  adding  new  Parts  608 
and  609  to  read  as  follows: 

PART  608— STRENGTHENING 
HISTORICALLY  BLACK  COLLEGES 
AND  UNIVERSITIES  PROGRAM 

Subpart  A— General 

Sec. 

608.1  What  is  the  Strengthening  Historically 
Black  Colleges  and  Universities  (HBCU) 
Program? 

608.2  What  institutions  are  eligible  to 
receive  a  grant  under  the  HBCU 
F*rogram? 

608.3  What  regulations  apply? 

608.4  What  definitions  apply? 

Subpart  B— What  Kind  of  Projects  Does  the 
Secretary  Fund? 

608.10  What  activities  may  be  carried  out 
under  a  grant? 

608.11  What  is  the  duration  of  a  grant? 

Subpart  C — How  Does  an  Eligible  Institution 
Apply  for  a  Grant? 

608.20    What  are  the  application 

requirements  for  a  grant  under  this  part? 

Subpart  D— How  Does  the  Secretary  Make 
a  Grant? 

608.30  What  is  the  procedure  for  approving 
and  disapproving  grant  applications? 

608.31  How  does  the  Secretary  determine 

the  amount  of  a  grant? 

Subpart  E— What  Conditions  Must  a 
Grantee  Meet? 

603.40  What  are  allowable  costs  and  what 
are  the  limitations  on  allowable  costs? 

608.41  What  are  the  audit  and  repayment 
requirements? 

608.42  Under  what  conditions  does  the 
Secretary  terminate  a  grant? 


')'>'> 
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Authority:  20  U.S.C.  1060  through  1063a. 
1063c  and  1069c.  unless  otherwise  noted. 

Subpart  A— General 

,  608  1      What  IS  the  Strengttiening 
Historically  Black  Colleges  and  Univefsities 
(HBCU)  Program? 

The  Strengthening  Historically  Black 
Colleges  and  Universities  Program, 
hereafter  called  the  HBCU  Program, 
provides  grants  to  Historically  Black 
Colleges  and  Universities  (HBCUs)  to 
assist  these  institutions  in  establishing 
and  strengthening  their  physical  plants, 
academic  resources  and  student 
services  so  that  they  may  continue  to 
participate  in  fulfilling  the  goal  of 
equality  of  educational  opportunity. 

(Authority.  20  U.S.C.  1060) 

'i  608.2    What  Institutions  are  eltgibl«  to 
receive  a  grant  under  the  HBCU  Program? 

(a)  To  be  eligible  to  receive  a  grant 
under  this  part,  an  institution  of  higher 
education  must — 

(1)  Be  a  historically  black  college  or 
university; 

(2)  Have  been  established  before  1964; 

(3)  Have  a  principal  mission  that  was, 
and  is,  the  education  of  Black 
Americans;  and 

(4)  Be,  and  have  been  for  five 
academic  years  preceding  the  academic 
year  for  which  it  seeks  a  grant  under 
this  part — 

(i)  Legally  authorized  by  the  State  in 
which  it  is  located  to  be  a  junior  or 
community  college  or  to  provide  an 
educational  program  for  which  it  awards 
a  bachelor's  degree;  and 

(ii)  Accredited  or  preaccredited  by  a 
nationally  recognized  accrediting 
agency  or  association  that  the  Secretary 
has  determined  to  be  a  reliable  authority 
as  to  the  quality  of  education  or  training 
offered. 

(b)  The  Secretary  has  determined  that 
the  following  institutions  satisfy  the 
requirements  contained  in  paragraphs 
(a)(1)  through  (a)(3)  of  this  section. 


Alabama  A  t  M  Unnwr«^    

Alabama  Slate  Unvarsity       

Conconka  CoHegB -... 

so.  BKhop  SUM  Junior CoMga.. 

Lawson  SlaM  CoDaga 

MMaa  CoHaga 

Ottvt/ood  CoMaga ..— »....».»«.. 

Solma  L^wMva^.. 
SMknan  CoMga.. 


TaMadagaUnvarMy.. 
Tuskagaa  Umvarvty  . 


Hun«a««a. 

Momgomaiy. 

Salma. 


Birmingtiam 
Biniwigham. 


Arkawat  Baoaat  CoHaga 

Ptmandar  Simiti  Collaga .- _ 

Shonar  CcMags 

Univanily  ol  Arkanaaa  at  Pkia  BMI 


UMaRodL 
UMaRock. 
UMa  Rock. 


Oaiawwa  SMa  Colaga 

Oom 

OMrtet  a<  CahaiiMa 

Htnrartl  \tmtmtf 

Uravamty  o(  Via  IJialncl  o(  CokanUa .. 

narMa 

Bottxjne  CocHimvt  Coaaga 

Dayiona  Oaach 

Edward  Wiien  Colaga ~ _.. 

Florida  A  4  M  Urmwly „ 

Flonda  Memonal  Go«aga 

ttam. 

«m^ 

Anany  StaM  Colaga 

Atlanta  {Jntun^ 

Oarli  CoHaga _ 

Fori  Vallay  Slata  CoKaga      

Csntar 

tilorenousa  CoWega 

Mon»  anwm  Coaagi 

Pmnt  Coaega     

Savannah  SlaM  Co«aga 

Spamwt  Coaaga 


Fort  VaMsy 

Aaanu 
Attama. 


AOanla. 


Kanfeidiy  Sttta  UnwarMy.. 


Frankfort. 


OMard  Uravaraity 

Grambkng  Slata  Urwarsity 
Souttwn  Unwarmy  A  •  M  CoDaga 
Southam  Unwanily  al  Na»  Ortaana.. 
Xaviar  Unwaraiiy  o)  Louaana 


Naw  Oitaana. 
GramMng 
Baton  Rouga 
Nw  Ortaana. 
Naw  Ortaana. 


Boww  Stale  Coaaga 

CopoKi  Stata  CoNaga 

Morgan  SlaM  Unwara^y 

Umvarsiry  of  Mai'yiand-CaaMm  SKora 


BaMmora. 


Pmcaaa  Anna 


Alcorn  SMM  UnwaiKy 

Coahoma  Junoi  CoOaga 

Jackaon  SlaM  Umvanay 

Mary  Hofenaa  Coiaga ~ 

Misans«pi  VaUar  SlaM  Unwanily 

Prentisa  Normal  and  Induslnal  Insa- 
luW 

Rual  rpaaga 

Tougaioo  Coaaga 

Utica  Junior  Coaaga 


Claikidala 


WaatPeml 
Mta  Bana. 
Prantiaa 

Ho«y  Sc»^)» 

Tougaioo 

uaca. 


Lmcom  Umvanay.. 


Jaflaraon  Oty. 


B»bar.Scoaa  CoNaga 

Bannan  CoHaga 

Ekzibaai  CNy  SMa  Uraoaiaay 


Jonnaon  C  Smith  Univanily 

Uvmgstona  Coaaga    

r4onn  Cwoana  a  a  r  SMM  Ur»»ai» 
IV 

Nor""  '~«"^ia  Cantral  Umvamty 

Sa,:  ■  A,,,,,,«t«.«i  Coaaga 

Sr^aw    jnnMfr^ilY     .„ .„ 

WmatoivSaMm  SlaM  UnMaraly 


ConoORl 

Qraanaboro 

EtaabaViCNy 

F%a«aMaa. 

Oiaflotta. 

Saaabuiy 


Dwtiam. 


Canaal  Swa  UMMfMy.. 

Witoarloroa  Umvarvly 


Pannaylvania 


Chaynay  SMM  UnManay.. 
Lincoln  Unniarvly_„.......„ 


CltayfMy. 


LangMon  Univanrty.. 


Allan  Umvamty. 
BenadKt  Coaaga.. 
CiafWi  Coaaga.. 


Clmton  Junior  Coaaga — .. 

Moma  Coaaga    

Souih  Carolina  SlaM  Coiaga  . 
Voortwaa  Coaaga ~ 


Cokjmbia. 
Cokimtna 
Orangaburg 

NOCK  r^M. 


Orangaburg. 


Fak  Umvamty  ..._ 
KnomHe  CoHaga. 


Lana  Coaaga 

Menarry  Mactcal  Coaaga 

Momalown  Coaega ~ 

Tanneaaee  Slate  Unwacaay.. 


NMtnmt 


Bnhop  Coaaga 

Huaton-TiNoiaan  Caaa«a 

Jarvn  Chntban  CoHaga 

Paul  Oann  CoNege 

Prama  View  A  A  M  UnrvaraMy 

SouttwaaMm  Chnaaan  CoHaga.. 

Taiaa  CoHaga   

Taxaa  Souaiacn  UnwarM^i 

Wiley  CoHaga 


OaHaa 


Hawkins. 

Waco 

Praaia  View 

Tarraa 

Tyler 

Houaton. 


U.8-  Vlfgm  laMnda 


CoHage  al  Iha  Vkgm  Wanda.. 


Si  Thomaa 


Hampton  University     

NorloNi  State  Unwara«y.- 

Saml  Paul  •  College  - 

Vagaia  Stmi*    inM^vty  .. 
VagaiiaU'*'    >'»»e'*ty.. 


Hampton 


LiarancaviHa. 

PaMfiburg. 

HictanoniL 


Bkia«eM  SUM  CoHaga 

Virgna  SlaM  Coaaga.. 


Btuaneld. 


(c)  If  an  institution  has  merged  with 
another  institution,  and,  as  a  result  of 
the  merger,  would  not  otherwise  qualify 
to  receive  a  grant  under  this  part,  that 
institution  may  nevertheless  qualify  to 
receive  a  grant  under  this  pari  if — 

(1)  The  institution  would  have 
quali^ed  to  recive  a  grant  before  the 
merger,  and 

(2)  The  institution  was  eligible  to 
receive  a  grant  under  the  Special  Needs 
Program  in  any  fiscal  year  prior  to  fiscal 
year  1986. 

(d)  For  the  purpose  of  paragraph 
(a)(4)(ii)  of  this  section,  the  Secretary 
publishes  a  list  in  the  Federal  Register  of 
the  nationally  recognized  accrediting 
agencies  and  associations  that  he  has 
determined  to  be  a  reliable  authority  as 
to  the  quahty  of  education  or  training 
offered. 

(e)  Notwithstanding  any  other 
provision  of  this  section,  for  each  fiscal 
year — 

(1)  The  University  of  the  District  of 
Columbia  is  eligilile  to  receive  a  grant 
under  this  part  only  if  the  amount  of  the 
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grant  it  is  scheduled  to  receive  under 
§  608.31  exceeds  the  amount  it  is 
scheduled  to  receive  in  the  same  fiscal 
year  under  the  District  of  Columbia  Self- 
Govemment  and  Governmental 
Reorganization  Act;  and 

(2)  Howard  University  is  eligible  to 
receive  a  grant  under  this  part  only  if 
the  amount  of  the  grant  it  is  scheduled 
to  receive  under  §  608.31  exceeds  the 
amount  it  is  scheduled  to  receive  in  the 
same  fiscal  year  under  the  Act  of  March 
2,  1867,  20  U.S.C.  123. 

(Authority  20  U.S.C,  1061  and  1063(f):  House 
Report  99-861,  99th  Cong,,  2d  Sess,  p.  367, 
September  22, 1986;  Senate  Report  99-296, 
99lh  Cong.,  2d  Sess,  p,  23,  May  12, 1986;  Cong. 
Rec,  of  )une  3, 1986,  pp.  6588-6589) 

§  608.3    What  regulations  apply? 

The  following  regulations  apply  to  this 
part: 

(a)  The  Department  of  Education 
General  Administrative  Regulations 
(EDGAR)  in  34  CFR  Part  74 
(Administration  of  Grants);  the 
following  sections  in  34  CFR  Part  75 
(Direct  Grant  Programs):  §§  75,1-75.104, 
75,125-75.129,  75,190-75,192,  75,500, 
75,524-75,534,  75,580-75,903;  34  CFR  Part 
77  (Definitions  That  Apply  to 
Department  Regulations);  and  34  CFR 
Part  78  (Education  Appeal  Board). 

(b)  The  regulations  in  this  part. 

(Authority:  20  U,S,C,  1060-1063a,  1063c) 

§  608.4    Wtiat  definitions  apply? 

The  following  definitions  apply  to  this 
part: 

(a)  Definitions  in  EDGAR.  The 
folowing  terms  used  in  this  part  are 
defined  in  34  CFR  77.1: 
Applicant 

Application 

Award 

Budget 

EDGAR 

Equipment 

Fiscal  year 

Grant  period 

Private 

Project 

Project  period 

Public 

Secretary 

(b)  The  following  definitions  also 
apply  to  this  part: 

"Accredited"  means  the  status  of 
public  recognition  which  a  nationally 
recognized  accrediting  agency  or 
association  grants  to  an  institution 
which  meets  certain  established 


qualifications  and  educational 
standards. 

"Graduate"  means  a  student  who  has 
attended  an  institution  for  at  least  three 
semesters  and  fulfilled  academic 
requirements  for  undergraduate  studies 
in  not  more  than  five  consecutive  school 
years. 

"Junior  or  community  college"  means 
an  institution  of  higher  education — 

(1)  That  admits  as  regular  students 
persons  who  are  beyond  the  age  of 
compulsory  school  attendance  in  the 
State  in  which  the  institufion  is  located 
and  who  have  the  ability  to  benefit  from 
the  training  offered  by  the  institution; 

(2)  That  does  not  provide  an 
educational  program  for  which  it  awards 
a  bachelor's  degree  or  an  equivalent 
degree;  and 

(3)  That  provides  an  educational 
program  of  not  less  than  2  years  that  is 
acceptable  for  full  credit  toward  such  a 
degree;  or  offers  a  2-year  program  in 
engineering,  mathematics,  or  the 
physical  or  biological  sciences,  designed 
to  prepare  a  student  to  work  as  a 
technician  or  at  the  semiprofessional 
level  in  engineering,  scientific,  or  other 
technological  fields  requiring  the 
understanding  and  application  of  basic 
engineering,  scientific,  or  mathematical 
principles  of  knowledge. 

"Pell  Grant"  means  the  grant  program 
authorized  by  Title  IV-A-1  of  the  Higher 
Education  Act  of  1965,  as  amended. 

"Preaccredited"  means  a  status,  also 
called  candidacy  status,  that  a 
nationally  recognized  accrediting 
agency  or  association,  recognized  by  the 
Secretary  to  grant  that  status,  has 
accorded  an  unaccredited  institution 
that  is  making  reasonable  progress 
toward  accreditation. 

"School  year"  means  the  period  of 
time  from  July  1  of  one  calendar  year 
through  June  30  of  the  subsequent 
calendar  year,  (A  "school  year"  is 
equivalent  to  an  "award  year"  under  the 
Pell  Grant  Program,) 
Authority:  (20  U,S,C,  1060-1063) 

Subpart  B— What  Kind  of  Projects 
Does  thie  Secretary  Fund? 

§  608.10     What  activities  may  be  carried 
out  under  a  grant? 

(a)  Allowable  activities.  Except  as 
provided  in  paragraph  (b)  of  this  section, 
a  grantee  may  carry  out  the  following 
activities  under  this  part — 

(1)  Purchase,  rental,  or  lease  of 


scientific  or  laboratory  enuipment  for 
educaUonal  purposes,  including 
instructional  or  research  purposes; 

(2)  Construction,  maintenance, 
renovation,  and  improvement  in 
classroom,  library,  laboratory,  and  other 
instructional  facilities; 

(3)  Support  of  faculty  exchanges  and 
faculty  fellowships  to  assist  these 
faculty  members  in  attaining  advanced 
degrees  in  their  fields  of  instruction; 

(4)  Academic  instruction  in  disciplines 
in  which  Black  Americans  are 
underrepresented; 

(5)  Purchase  of  library  books, 
periodicals,  microfilm,  and  other 
educational  materials;  and 

(6)  Tutoring,  counseling,  and  student 
service  programs  designed  to  improve 
academic  success. 

(b)  Unallowable  activities.  A  grantee 
may  not  carry  out  the  following 
activities  under  this  part — 

(1)  Activities  that  are  not  included  in 
the  grantee's  approved  application; 

(2)  Activities  that  are  inconsistent 
with  any  State  plan  of  higher  education 
that  is  applicable  to  the  institution; 

(3)  Activities  that  are  inconsistent 
with  a  State  plan  for  desegregation  of 
higher  education  that  is  applicable  to 
the  institution; 

(4)  Activifies  or  services  that  relate  to 
sectarian  instruction  or  religious 
worship;  and 

(5)  Acfivities  provided  by  a  school  or 
department  of  divinity.  For  the  purpose 
of  this  provision,  a  "school  or 
department  of  divinity"  means  an 
institution,  or  a  department  of  an 
institution,  whose  program  is 
specifically  for  the  education  of  students 
to  prepare  them  to  become  ministers  of 
religion  or  to  enter  upon  some  other 
religious  vocation,  or  to  prepare  them  to 
teach  theological  subjects, 

(Authority:  20  U.S.C.  1062, 1063a  and  1069c) 

§  608.1 1     What  Is  the  duration  of  a  grant? 

The  Secretary  may  award  a  grant 
under  this  part  for  a  period  of  up  to  five 
academic  years. 
(Authority:  20.  U.S.C.  1063b(b}) 

Subpart  C— How  Does  an  Eligible 
Institution  Apply  for  a  Grant? 

§  608.20    What  are  the  application 
requirements  for  a  grant  under  this  part? 

la  order  to  receive  a  grant  under  this 
part,  an  insfitution  must  submit  an 


UM  I 
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application  to  the  Secretary  at  such  time 
and  in  such  manner  as  the  Secretary 
may  prescribe.  The  appHcation  must 
contain — 

(a)  A  description  of  the  activities  to  be 
carried  out  with  grant  funds: 

(b)  A  description  of  how  the  grant 
funds  will  be  used  so  that  they  will 
supplement  and.  to  the  extent  practical, 
increase  the  funds  that  would  otherwise 
be  made  available  for  the  activities  to 
be  carried  out  under  the  grant  and  in  no 
case  supplant  those  funds; 

(c)  An  assurance  that  the  institution 
will  provide  the  Secretary  with  an 
annual  report  on  the  activities  carried 
out  under  the  grant; 

(d)  An  assurance  that  the  institution 
will  provide  for.  and  submit  to  the 
Secretary,  the  compliance  and  financial 
audit  described  in  S  608.41; 

(e)  An  assurance  that  the  proposed 
activities  in  the  application  are  in 
accordance  with  any  State  plan  that  is 
applicable  to  the  institution; 

(f)  The  number  of  graduates  of  the 
applicant  institution  during  the  school 
year  immediately  preceding  the  fiscal 
year  for  which  grant  funds  are 
requested;  and 

(g)  The  percentage  of  graduates  of  the 
applicant  institution  who  are  in 
attendance  at  a  graduate  or  professional 
school  in  a  degree  program  in  a 
discipline  in  which  Blacks  are 
underrepresented. 

(Authority:  20  U.S.C.  1063.  1063a  and 

1()66(b)(2)) 

Subpart  D— How  Does  ttie  Secretary 
Make  a  Grant? 

§  608.30     Wtiat  is  tfie  procedur*  for 
approving  and  disapproving  grant 
applications'' 

The  Secretary  approves  any 
application  which  satisfies  the 
requirements  of  §  808.20  and  does  not 
disapprove  any  application,  or  any 
modification  of  an  application,  without 
affording  the  applicant  reasonable 
notice  and  opportunity  for  a  hearing. 

(Aulhorily:  20  U.S.C.  1063a) 


§  608.31     How  does  the  Secretary  determine  the  amount  of  a  grant? 

(a)  Except  as  provided  in  paragraph  (b)  of  (ius  section,  for  each  fiscal  year,  the 
Secretary  determines  the  amount  of  a  grant  under  this  part  by — 

(1)  Multiplying  fifty  percent  of  the  amount  appropriated  for  the  HBCU  Program 
by  the  following  fraction — 

Number  of  Pell  Grant  recipienft  at  the  applicant  institution  during  the  school  year 

immediately  preceding  that  fiscal  year 

Number  of  Pell  Grant  recipients  at  all  applicant  institutions  during  the  school  year 
immediately  preceding  that  fiscal  year 

(2)  Multiplying  twenty-five  percent  of  the  amount  appropriated  HBCU  Program 
by  the  following  fraction — 

Number  of  graduates  of  the  applicant  institution  during  the  year  immediately  preceding  that 

fiscal  year, 

(3)  Multiplying  twenty-five  percent  of  the  amount  appropriated  for  the  HBCU 
Program  by  the  following  fraction 

The  percentage  of  graduates  of  the  applicant  institution  who  are  in  attendance  at  a  graduate 
or  pnrfessional  school  in  a  degree  program  in  a  discipline  m  which  Blacks  are 

underrepresented.        

The  sum  of  the  percentages  of  those  graduates  of  all  applicant  institutions:  and: 

(4)  Adding  the  amounts  obtained  in  paragraphs  (a)(1).  (a)(2).  and  (a)(3)  of  this 
section. 

(b)  For  the  purpose  of  paragraph  (a)(3)(  of  this  section— 

(1)  The  percentage  of  graduates  of  an  applicant  institution  who  are  in  attend- 
ance at  a  graduate  or  professional  school  in  disciplines  in  which  Blacks  are 
underrepresented  is  measured  by  the  following  fraction; 

The  number  of  graduates  of  an  applicant  institution  who  are  in  attendance  at  a  graduate  or 
professional  school  in  disciplines  in  which  Blacks  are  underrepresented 

The  number  of  graduates  in  the  graduating  classes  of  the  graduates  included  in  the 

numerator 

(2)  The  Secretary  considers  that  Blacks  are  underrepresented  in  a  professional 
or  academic  disciphne  if  the  percentage  of  Blacks  in  that  discipline  is  less  than  the 
percentage  of  Blacks  in  the  general  population  of  the  United  States:  and 

(3)  The  Secretary,  through  a  notice  in  the  Federal  Register,  notifies  prospective 
applicants  of  the  disciplines  in  which  Blacks  are  underrepresented. 

(c)  Notwithstanding  the  formula  in  paragraph  (a)  of  this  section— 

(1)  For  each  fiscal  year,  each  eligible  institution  with  an  approved  application 
must  receive  at  least  $350,000;  and 

(2)  If  the  amount  appropriated  for  a  fiscal  year  for  the  HBCU  Program  is 
insufficient  to  provide  $350.00  to  each  eligible  institution  with  an  approved  applica- 
tion, each  grant  is  ratably  reduced,  if  additional  funds  become  available  for  the 
HBCU  Program  during  a  fiscal  year,  each  grant  is  increased  oh  the  same  basis  as  it 
was  decreased  until  the  grant  amount  reached  $350,000. 


I  (d)  The  amount  of  any  grant  that  the 
I  Secretary  determines  will  not  be 
required  by  a  grantee  for  the  period  for 
which  the  grant  was  made  is  available 
for  reallotment  by  the  Secretary  during 
that  period  to  other  eligible  institutions 
under  the  formula  set  forth  in  paragraph 
(a)  of  this  section. 

(Authority:  20  U.S.C.  1063) 

Subpart  E— What  Conditions  Must  A 
Grantee  Meet? 

(  608.40     What  are  allowabie  costs  and 
what  are  the  iimitations  on  allowable  costs? 

(a)  Allowable  costs.  Except  as 
provided  in  paragraph  (b)  of  this  section. 
a  grantee  may  expend  grant  funds  for 
activities  that  are  related  to  carrying  out 
the  allowable  activities  included  in  its 
approved  application. 

(b)  Supplement  and  not  supplant. 
Grant  funds  shall  be  used  so  that  they 
supplement,  and  to  the  extent  practical, 
increase  the  funds  that  would  otherwise 
be  available  for  the  activities  to  be 
carried  out  under  the  grant,  and  in  no 
case  supplant  those  funds. 

(c)  Limitations  on  allowable  costs.  A 
grantee  may  not — 

(1)  Spend  more  than  fifty  percent  of  its 
grant  award  in  each  fiscal  year  for  costs 
relating  to  constructing  or  maintaining  a 
classroom,  library,  laboratory,  or  other 
instructional  facility;  or 

(2)  Use  an  indirect  cost  rate  to 
determine  allowable  costs  under  its 
grant. 

(Authority.  20  U.S.C.  1062) 

§608  41     What  are  the  audit  and 
repayment  requirements? 

(a)(1)  A  grantee  shall  provide  for  the 
conduct  of  a  compliance  and  financial 
audit  of  any  funds  it  receives  under  this 
part  of  a  qualified,  independent 
organization  or  person  in  accordance 
with  the  Standards  for  Audit  of 
Governmental  Organizations,  Programs, 
Activities,  and  Functions.  1981  revision, 
established  by  the  Comptroller  General 
of  the  United  States. 

(2)  The  grantee  shall  have  an  audit 
conducted  at  least  once  every  two 
years,  covering  the  period  since  the 
previous  audit,  and  the  grantee  shall 
submit  the  audit  to  the  Secretary. 

(3)  If  a  grantee  is  audited  under 
Chapter  75  of  Title  31  of  the  United 
States  Code,  the  Secretary  considers 
that  audit  to  satisfy  the  requirements  of 
paragarph  (a)(1)  of  this  section. 

(b)  An  institution  awarded  a  grant 
under  this  part  must  submit  to  the 
Education  Department  Inspector 


Gemeral  three  copies  of  the  audit 
required  in  paragraph  (a)  of  this  section 
within  6  months  after  completion  of  the 
audit. 

(c)  Any  individual  or  firm  conducting 
an  audit  described  in  §  626.42(a)  shall 
give  the  Department  of  Education's 
Inspector  General  access  to  records  or 
other  documents  necessary  to  review 
the  results  of  the  audit. 

(d)  A  grantee  shall  repay  to  the 
Treasury  of  the  United  States  any  grant 
funds  it  received  that  it  did  not  expend 
or  use  to  carry  out  the  allowable 
activities  included  in  its  approved 
application  within  ten  years  following 
the  date  of  the  initial  grant  it  received 
under  this  part. 

(Authority:  20  U.S.C.  1063a  and  1063c} 

§  608.42     Under  what  conditions  does  tt>e 
Secretary  terminate  a  grant? 

If  an  institution  loses  its  accreditation 
status,  or  its  State  authority,  the 
Secretary  terminates  any  existing  grant 
that  was  made  under  this  part. 

(Authority:  20  U.S.C.  1063a) 

PART  609— STRENGTHENING 
HISTORICALLY  BLACK  GRADUATE 
INSTITUTIONS  PROGRAM 

Subpart  A — General 

Sec. 

609.1  What  is  the  Strengthening  Historically 
Black  Graduate  Institutions  Program? 

609.2  What  institutions  are  eligible  to 
receive  a  grant  under  this  Part? 

609.3  What  regulations  apply? 
609  4     What  definitions  apply? 

Subpart  B— What  kind  of  Project  Does  the 

Secretary  Fund? 

609.10  What  activities  may  be  carried  out 
under  a  grant? 

609.11  What  is  the  duration  of  a  grant? 

Subpart  C — How  Does  an  Eligible  Institution 
Apply  for  a  Grant? 

609.20    What  are  the  application 

requirements  for  a  grant  under  this  part? 

Subpart  D— How  Does  the  Secretary  Make 
a  Grant? 

609.30    How  does  the  Secretary  determine 
the  amount  of  a  grant? 

Subpart  E— What  Cor>ditions  Must  a 
Grantee  Meet? 

609.40  What  are  the  matching  requirements? 

609.41  What  are  allowable  costs  and  what 
are  the  limitations  on  allowable  costs? 

609.42  What  are  the  audit  and  repayment 
requirements? 

Authority:  20  U  S  C.  1063b  and  1069c, 
unless  otherwise  noted. 


Subpart  A— General 

§609.1     What  is  the  Strer>gthening 
Historically  Black  Graduate  Instituttons 
Program? 

The  Strengthening  Historically  Black 
Graduate  Institutions  Program  provides 
grants  to  the  institutions  listed  in  §  609.2 
to  assist  these  institutions  in 
establishing  and  strengthening  their 
physical  plants,  development  offices, 
endowment  funds,  academic  resources 
and  student  services  so  that  they  may 
continue  to  participate  in  fulfilling  the 
goal  of  equahty  of  educational 
opportunity  in  graduate  education. 
(Authority:  20  U.S.C.  1060  and  1063b) 

§  609.2    What  institutions  are  eligible  to 
receive  a  grant  under  ttjis  Part? 

(a)  An  institution  listed  in  paragraph 
(b)  of  this  section  is  eligible  to  receive  a 
grant  under  this  part  if  the  Secretary 
determines  that  the  institution  is  making 
a  substantial  contribution  to  the  legal, 
medical,  dental,  veterinary  or  other 
graduate  education  opportunities  for 
Black  Americans. 

(b)  The  institutions  referred  to  in 
paragraph  (a]  of  this  section  are — 

(1)  Morehouse  School  of  Medicine; 

(2)  Meharry  Medical  School; 

(3)  Charles  R.  Drew  Postgraduate 
Medical  School; 

(4)  Adanta  University;  and 

(5)  Tuskegee  Institute  School  of 
Veterinary  Medicine. 

(Authority:  20  U.S.C.  1063b(e)) 
§  609.3     What  regulations  apply? 

The  following  regulations  apply  to  this 
part: 

(a)  The  Department  of  Education 
General  Administrative  Regulations 
(EDGAR)  in  34  CFR  Part  74 
(Administration  of  Grants);  the 
following  sections  in  34  Part  75  (Direct 
Grant  Programs)  §§  75.1-75.104,  75.125- 
75.129,  75.190-75.192,  75.500,  75.524- 
75.534,  75.580-75.903;  34  CFR  Part  77 
(Definitions  That  Apply  to  Department 
Regulations);  and  34  CFR  Part  78 
(Education  Appeal  Board). 

(b)  The  regulations  in  this  part. 

(Authority:  20  U.S.C.  1063b) 
§609.4    What  definitions  apply? 

The  following  definitions  apply  to  this 
part:  Definitions  in  EDGAR.  The 
following  terms  used  in  this  part  are 
defined  in  34  CFR  Part  77.1: 
Applicant 
Application 
Award 
Budget 
EDGAR 
Equipment 
Fiscal  year 
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Grant  period 

Private 

Project 

Project  period 

Public 

Serretary 

Subp.irt  8  — What  kind  of  Projects 
Does  the  Secretary  Fund'' 

',  •''^  <  ''     What  activities  may  be  carried 
out  under  a  grant? 

(a)  Allowable  activities.  Except  as 
provided  in  paragraph  (b)  of  this  section, 
a  grantee  may  carry  out  the  following 
activities  under  this  part — 

(1)  Purchase,  rental,  or  lease  of 
scientific  or  laboratory  equipment  for 
educational  purposes,  including 
instructional  or  research  purposes; 

(2)  Construction,  maintenance, 
renovation,  and  improvement  in 
classroom,  library,  laboratory,  and  other 
instructional  facilities; 

(3)  Support  of  faculty  exchanges  and 
faculty  fellowships  to  assist  the  faculty 
members  in  attaining  advanced  degrees 
in  their  fields  of  instruction; 

(4)  Academic  instruction  in  disciplines 
in  which  Black  Americans  are 
underrepresented; 

(5)  Purchase  of  library  books, 
periodicals,  microfilm,  and  other 
educational  materials: 

(6)  Tutoring,  counseling,  and  student 
service  programs  designed  to  improve 
academic  success. 

(7)  Establishing  or  improving  a 
development  office  to  strengthen  and 
increase  contributions  from  alumni  and 
the  private  sector;  and 

(8)  Establishing  and  maintaining  an 
institutional  endowment  under  34  CFR 
628  to  facilitate  financial  independence. 

(b)  Unallowable  activities.  A  grantee 
may  not  carry  out  the  following 
activities  under  this  part — 

(1)  Activities  that  are  not  included  in 
the  grantee's  approved  application; 

(2)  Activities  that  are  inconsistent 
with  any  State  plan  of  higher  education 
that  is  applicable  to  the  institution; 

(3)  Activities  that  are  inconsistent 
with  a  State  plan  for  desegregation  of 
higher  education  that  is  applicable  to 
the  institution; 

(4)  Activities  or  services  that  relate  to 
sectarian  instruction  or  religious 
worship;  and 

(5)  Activities  provided  by  a  school  or 
department  of  divinity.  For  the  purpose 
of  this  provision,  a  "school  or 
department  of  divinity"  means  an 
institution,  or  a  department  of  an 
institution,  whose  program  is 
specifically  for  the  education  of  students 
to  prepare  them  to  become  ministers  of 
religion  or  to  enter  upon  some  other 


religious  vocation,  or  to  prepare  them  to 

teach  theological  subjects. 

(Authority:  20  U.S.C.  1062, 1063a  and  1069c) 

§  609.1 1    What  Is  the  duration  of  a  grant? 

The  Secretary  may  award  a  grant 
under  this  part  for  a  period  of  up  to  five 
academic  years. 

(Authority:  20  U.S.C.  1063b)(b)) 

Subpart  C  — How  Does  an  Eligible 
Institution  Apply  for  a  Granf 

Sj  609  20     What  are  the  application 
requirements  for  a  grant  under  this  part? 

In  order  to  receive  a  grant  under  this 
part,  an  institution  must  submit  an 
application  to  the  Secretary  at  such  time 
and  in  such  manner  as  the  Secretary 
may  prescribe.  The  application  must 
contain — 

(a)  A  description  of  the  activities  to  be 
carried  out  with  grant  funds  and  how 
those  activities  will  improve  graduate 
educational  opportunities  for  Black  and 
low-income  students  and  lead  to  greater 
financial  independence  for  the 
applicant; 

(b)  A  description  of  how  the  applicant 
is  making  a  substantial  contribution  to 
the  legal,  medical,  dental,  veterinary  or 
other  graduate  education  opportunities 
for  Black  Americans: 

(c)  In  the  case  of  an  application  for  a 
grant  in  excess  of  $500,000.  an  assurance 
that  50  percent  of  the  costs  of  all  the 
activities  to  be  carried  out  under  the 
grant  will  come  from  non-Federal 
sources:  and 

(d)  A  description  of  how  the  grant 
funds  will  be  used  so  that  they  will 
supplement,  and  to  the  extent  practical, 
increase  the  funds  that  would  otherwise 
be  made  available  for  the  activities  to 
be  carried  out  under  the  grant  and  in  no 
case  supplant  those  funds,  for  the 
activities  described  in  §  609.10(a)(1) 
through  (a)(8). 

(e)  An  assurance  that  the  proposed 
activities  in  the  application  are  in 
accordance  with  any  State  plan  that  is 
applicable  to  the  institution. 

(Authority:  20  U.S.C.  1063d  and  1066(b)(2)) 

Subpart  D— How  Does  the  Secretary 
Wake  a  Granf 

§  609.30     How  does  tne  S«H-retary 
determine  the  amount  of  a  grant? 

(a)  For  each  year  for  which  funds  are 
appropriated  for  this  program,  the 
Secretary  awards  a  grant  to  each 
eligible  institution  that  submits  an 
approved  application. 

(b)  If  the  sum  of  the  approved 
applications  does  not  exceed  the 
amount  appropriated,  the  Secretary 
awards  a  grant  in  the  amount  requested 
and  approved. 


(c)  If  the  sum  of  the  approved  requests 
exceeds  the  sum  appropriated,  each 
grant  is  reduced  as  the  Secretary 
considers  appropriate,  so  that  the  sum  of 
the  approved  grants  equals  the  amount 
appropriated. 

(Authority:  20  U.S.C.  1063b) 

Subpart  E— What  Conditions  Must  a 
Grantee  Meet? 

^609  40     What  are  the  matctiing 

requirements? 

If  an  institution  receives  a  grant  in 
excess  of  $500,000,  it  must  spend  non- 
Federal  funds  to  meet  the  cost  of  at  least 
50  percent  of  the  activities  approved  in 
its  application. 

(Authority:  20  U.S.C.  1063b) 

§609  41     What  are  allowable  costs  ar'd 
what  are  the  limitations  on  allowable  costs? 

(a)  Allowable  costs.  Except  as 
provided  in  paragraph  (b)  of  this  section, 
a  grantee  may  expand  grant  funds  for 
activities  that  are  reasonably  related  to 
carrying  out  the  allowable  activities 
included  in  its  approved  application. 

(b)  Supplement  and  not  supplant. 
Grant  funds  shall  be  used  so  that  they 
supplement,  and  to  the  extent  practical, 
increase  the  funds  that  would  otherwise 
be  available  for  the  activities  to  be 
carried  out  under  the  grant,  and  in  no 
case  supplant  those  funds. 

(c)  Limitations  on  allowable  costs.  A 
grantee  may  not — 

(1)  Spend  more  than  fifty  percent  of  its 
grant  award  in  each  fiscal  year  for  costs 
relating  to  constructing  or  maintaining  a 
classroom,  library,  laboratory,  or  other 
instructional  facility. 

(2)  Use  an  indirect  cost  rate  to 
determine  allowable  costs  under  its 
grant. 

(Authority:  20  U.S.C.  1062  and  1063b) 

§  609.42      What  are  the  audit  and 
repayment  requirements? 

(a)(1)  A  grantee  shall  provide  for  the 
conduct  of  a  compliance  and  financial 
audit  of  any  funds  it  receives  under  this 
part  by  a  qualified,  independent 
organization  or  person  in  accordance 
with  the  Standards  for  Audit  of 
Governmental  Organizations,  Programs, 
Activities,  and  Functions.  1981  revision, 
established  by  the  Comptroller  General 
of  the  United  States. 

(2)  The  grantee  shall  have  an  audit 
conducted  at  least  once  every  two 
years,  covering  the  period  since  the 
previous  audit,  and  the  grantee  shall 
submit  the  audit  to  the  Secretary. 

(3)  If  a  grantee  is  audited  under 
Chapter  75  of  Title  31  of  the  United 
States  Code,  the  Secretary  considers 


that  audit  to  satisfy  the  requirements  of 
paragraph  (a)(1)  of  this  section. 

(b)  An  institution  awarded  a  grant 
under  this  part  must  submit  to  the 
Education  Department  Inspector 
General  three  copies  of  the  audit 
required  in  paragraph  (a)  of  this  section 
within  6  months  after  completion  of  the 
audit. 

(c)  Any  individual  or  firm  conducting 
an  audit  described  in  §  626.42(a)  shall 
give  the  Department  of  Education's 
Inspector  General  access  to  records  or 
other  documents  necessary  to  review 
the  results  of  the  audit. 

(d)  A  grantee  shall  repay  to  the 
Treasury  of  the  United  States  any  grant 
funds  it  received  that  it  did  not  expend 
or  use  to  carry  out  the  allowable 
activities  included  in  its  approved 
application  within  ten  years  following 
the  date  of  the  initial  grant  it  received 
under  this  part. 

(Authority:  20  U.S.C.  1063a  and  1063c) 
(FR  Doc  87-13219  Filed  6-9-87:  8:45  am] 
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DEPARTMENT  OF  EDUCATION     . 

34  CFR  Part  649 

Patricia  Roberts  Harris  Fellowships 
Program 

AGENCv:  Department  of  Education. 
action:  Final  regulations. 

SUMMARY:  The  Secretary  issues  final 
regulations  for  the  Patricia  Roberts 
Harris  Fellowships  Program,  formerly 
called  the  Fellowships  for  Graduate  and 
Professional  Study  Program.  There  are 
two  components  of  this  program — 
Graduate  and  Professional  Study,  and 
Education  for  the  Public  Service.  These 
amendments  are  needed  to  conform  the 
regulations  to  the  changes  made  by  the 
Higher  Education  Amendments  of  1986. 
These  regulatory  amendments  will, 
among  other  things,  eliminate  the 
Domestic  Mining  and  Mineral  and 
Mineral  Fuel  Conservation  Fellowships. 

EFFECTIVE  DATE:  These  regulations  take 
effect  either  45  days  after  publication  in 
the  Federal  Register  or  later  if  the 
Congress  takes  certain  adjournments.  If 
you  want  to  know  the  effective  date  of 
these  regulations,  call  or  write  the  U.S. 
Department  of  Education  contact 
persons. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Charles  H.  Miller  or  Barbara  J. 
Harvey,  Patricia  Roberts  Harris 
Fellowships  Program,  Office  of 
Postsecondary  Education,  U.S. 
Department  of  Education,  400  Maryland 
Avenue.  SW..  Room  3022.  ROB-3. 
Washington,  DC  20202.  Telephone:  (202) 
732-4395  or  (202)  732-4863. 
SUPPLEMENTARY  INFORMATION:  The 
Secretary  amends  the  regulations  for  the 
Patricia  Roberts  Harris  Fellowships 
Program  which  provides  Federal 
financial  assistance  to  enable 
institutions  of  higher  education  to  make 
fellowship  awards  in  post-baccalaureate 
education  to  graduate  and  professional 
students  who  demonstrate  financial 
need. 

On  October  17, 1986,  the  President 
signed  into  law  amendments  to  Title  IX. 
Part  B  of  the  Higher  Education  Act  of 
1965,  as  amended.  The  revisions  in  these 
regulations  are  necessary  to  incorporate 
a  number  of  significant  changes  in  the 
program  as  mandated  by  the  Act.  As  a 
result  of  these  amendments,  the 
following  changes  have  been  made  to 
the  regulations: 

The  name  of  the  Graduate  and 
Professional  Study  Program  is  changed 
to  the  Patricia  Roberts  Harris 
Fellowships  Program. 

A  definition  of  financial  need  for 
fellowship  recipients  under  the  Title  IX 


program  is  added  as  a  provision  that  no 
stipend  may  exceed  $10,000  or  the 
demonstrated  level  of  financial  need, 
whichever  is  less.  In  addition,  financial 
need  must  be  measured  and  determined 
under  Part  F.  Title  IV  of  the  Act.  In  a 
separate  Notice,  the  Secretary  it 
proposing  to  establish  a  maximum 
stipend  level  for  the  Patricia  Roberts 
Harris  Fellowships  Program  of  $8,900  for 
the  1987-88  academic  year.  This 
proposed  change  would  increase  the 
stipend  level  by  $2,400  from  the  previous 
level  of  $4,500  for  academic  year  1986- 
87.  This  new  maximum  stipend  level  of 
$6,900  would  enable  the  Secretary  to 
conduct  a  new  competition  for  both 
components  of  the  program — Graduate 
and  Professional  Study  and  Education 
for  the  Public  Service — and  also  to 
provide  increased  stipends  to  continuing 
fellows. 

The  Domestic  Mining  and  Mineral  and 
Mineral  Fuel  Conservation  Fellowships 
are  no  longer  provided  under  the 
program. 

Institutional  payments  are  to 
approximate  amounts  paid  under  similar 
fellowship  programs  administered 
through  the  National  Science 
Foundation  and  other  similar  agencies. 

No  minimum  grant  amount  for 
institutions  is  provided. 

A  requirement  is  added  that  the 
amount  expended  for  categories  of 
Patricia  Roberts  Harris  Fellowships  for 
each  fiscal  year  is  not  less  than  the 
amount  expended  for  each  category  in 
fiscal  year  1985. 

Waiver  of  Proposed  Rulemaking 

Under  section  431(b)(2)(A)  of  the 
General  Education  Provisions  Act  (20 
U.S.C.  1232(b)(2)(A).  and  the 
Administrative  Procedure  Act.  5  U.S.C. 
553.  it  is  the  practice  of  the  Secretary  to 
offer  interested  parties  the  opportunity 
to  comment  on  proposed  regulations. 

Because  these  regulations  merely 
incorporate  mandatory  statutory 
changes  required  by  the  Higher 
Education  Amendments  of  1986.  public 
comments  would  have  no  effect  on  the 
content  of  these  regulations.  Therefore, 
the  Secretary  has  determined  that 
publication  of  a  proposed  rule  is 
unnecessary  and  contrary  to  the  public 
interest  under  5  U.S.C.  553(b)(B). 

Executive  Order  12291 

These  regulations  have  been  reviewed 
under  Executive  Order  12291.  They  are 
not  classified  as  major  because  they  do 
not  meet  the  criteria  for  major 
regulations  established  in  the  order. 

Paperwork  Reduction  Act  of  1980 

These  regulations  have  been 
examined  under  the  Paperwork 


Reduction  Act  of  1980  and  have  been 
found  to  contain  no  information 
collection  requirements. 

Assessment  of  Elducational  Impact 

The  Secretary  has  determined  that  the 
regulations  in  this  document  do  not 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 

List  of  Subjects  in  34  CFR  Part  649 

Colleges  and  universities,  Education, 
Fellowships,  Reporting  and 
recordkeeping  requirements. 

Dated:  May  12,  1987. 
William ).  Bennett, 
Secretary  of  Education. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.094B — Graduate  and  Professional 
Study  Fellowships;  84-094C — Public  Service 
Education  Fellowships.) 

PART  649— (AMENDED] 

The  Secretary  amends  Part  649  of 
Title  34  of  the  Code  of  Federal 
Regulations  as  follows: 

1.  The  authority  citation  for  Part  649  is 
revised  to  read  as  follows: 

Authority:  20  U.S.C.  1134d  to  1134f.  unless 
otherwise  noted. 

2.  The  title  of  Part  649  is  revised  to 
read  as  follows: 

PART  649— PATRICIA  ROBERTS 
HARRIS  FELLOWSHIPS  PROGRAM 

In  Part  649.  remove  the  words 
"underrepresented  groups"  and  add.  in 
their  place,  the  words  "traditionally 
underrepresented  groups"  in  the 
following  places: 

(a)  Section  649.4(b); 

(b)  Section  649.12(a)(2)(i).  (a)(2)(iii). 
(b)(2)(i).  (b)(2)(ii)  (c)(1).  (c)(2).  (e).  and 
(f);  and 

(c)  Section  649.13(b). 

4.  In  Part  649,  remove  the  words 
"Graduate  and  professional  Opportunity 
Fellowships"  and  add,  in  their  place,  the 
words  "Graduate  and  Professional 
Study  Fellowships"  in  the  following 
places: 

(a)  Section  649.1(b)(1): 

(b)  Section  649.11(a)(1).  (b).  and 
(b)(l)(i):and 

(c)  Section  649.12(b)(2)(ii). 

5.  Section  649.1  is  amended  by 
removing  the  semi-colon  at  the  end  of 
paragraph  (b)(1)  and  (b)(2)  and  by 
adding,  in  their  place,  a  period,  by 
removing  paragraph  (b)(3),  by  revising 
the  section  title  and  text  in  paragraph 
(a),  and  by  adding  a  new  paragraph  (c), 
to  read  as  follows: 


§  649.1    Patricia  Rot>erti  Harris 
Fellowships. 

(a)  Patricia  Roberts  Harris 
Fellowships — referred  to  in  these 
regulations  as  the  Fellowship  Program — 
provides  Federal  assistance  to  enable 
institutions  of  higher  education  to  make 
available  fellowship  awards  in  post- 
baccalaureate  education  to  graduate 
and  professional  students  who 
demonstrate  financial  need. 

(Authority:  20  U.S.C.  1134d) 

*  *  •  *  * 

(c)  Each  recipient  of  an  award  under 
this  program  is  to  be  known  as  a 
"Particia  Roberts  Harris  Fellow." 

***** 

6.  Section  649.3  is  revised  to  read  as 

follows: 

§  649.3    Regulations  ttiat  apply  to  the 
fetlowsnip  program. 

The  following  regulations  apply  to  this 
program: 

(a)  The  Education  Department 
General  Administrative  Regulations 
(EDGAR)  in  34  CFR  Part  74 
(Administration  of  Grants).  34  CFR  Part 
75  (Direct  Grant  Programs),  Part  77 
(Definitions  That  Apply  To  Department 
Regulations),  and  Part  78  (Education 
Appeal  Board),  except  that  §§  75.116, 
75.117,  and  75.232  are  inapplicable  to 
this  program:  and  §§  75.510-75.568  are 
inapplicable  to  the  institutional 
allowances  to  institutions  of  higher 
education  under  this  program. 

(b)  The  regulations  in  this  Part  649. 

(Authority:  20  U.S.C.  1134d,  1134€) 

7.  Section  649.4(b)  is  amended  by 
removing  the  definitions  of  "Domestic 
mining"  and  "Mineral  and  mineral  fuel 
conservation",  and  revising  the 
definitions  "Fellow",  "Financial  need", 
and  "Underrepresented  groups"  to  read 
as  follows: 

§  649.4     Definitions. 

***** 

(b)  •  •  • 

"Fellow"  means  a  recipient  of  a 
Patricia  Roberts  Harris  Fellowship 
under  this  part. 

*  *        •        •        • 

"Financial  need"  means,  for  an 
academic  year,  the  cost  of  attendance  of 
a  fellow  minus  the  fellow's  expected 
family  contribution,  as  determined 
under  Part  F  of  Title  IV  of  the  Act. 

*  •         •         *         * 

'Traditionally  underrepresented 


groups"  means  minorities  and  other 
groups,  including  women,  who 
historically  have  been  underrepresented 
in  the  specific  graduate  area  of  study  or 
profession  for  which  a  fellowship  is 
awarded. 

•  •         •         *         • 

8.  Section  649.10(a)  is  amended  by 
removing  ",  and  649.14,"  by  adding 
"and"  between  "649.12"  and  "649.13" 
and  by  adding  a  period  after  "649.13", 
and  by  revising  (b)(2)  to  read  as  follows: 

S  649.10    How  to  apply  for  funds. 

***** 

(b)  *  •  • 

(2)  Can  demonstrate  financial  need. 

*  *        *        •        « 

9.  Section  649.11  is  amended  by 
removing  paragraphs  (a)(3)  and  (b)(3), 
by  redesigning  paragraphs  (b)(4)  and 
(b)(5)  as  paragraphs  (b)(3)  and  (b)(4), 
respectively,  and  by  revising  paragraphs 
(a)(1),  (c)(3),  and  the  introductory  text  of 
paragraph  (b)  to  read  as  follows: 

§  649.1 1     How  does  tt>e  Secretary  evaluate 
an  application? 

(a)  Funding  resen'Otions.  (1)  The 
Secretary  reserves  funds  for  grants 
Fellowships  under  section  922(e)  of  the 
Act  (referring  to  the  amount  the 
Secretary  is  required  to  expend  for  each 
category  of  fellowships)  and  applicable 
appropriation  statutes. 
***** 

(b)  Selection  criteria.  Subject  to  the 
funding  reservations,  the  Secretary' — in 
determining  whether  to  select  an 
institution  of  higher  education  for  a 
grant  and  how  many  fellowships  to 
authorize  under  the  grant — assesses  an 
application  on  the  basis  of  the  criteria  in 
§  649.12  for  Graduate  and  Professional 
Study  Fellowships  and  the  criteria  in 

§  649.13  for  Public  Service  Education 

Fellowships. 

*****' 

(c)  *  *  • 

(3)  An  appropriate  balance  of 
fellowships  with  regard  to  academic 
areas,  taking  account  of  present  and 
projected  needs  for  highly  trained 
individuals  in  all  areas  of  education 
beyond  secondary  school  and  in  other 
than  academic  career  fields  of  high 
national  priority. 


§649.14    [  Removed  1 

10.  Section  649.14  is  removed. 


11.  Section  649.30(c)  is  revised  to  read 
as  follows: 

§  649.30    Wtiat  are  the  criteria  for  selectir>s 
fellows? 

***** 

(c)  Plan  to  pursue — 

(1)  An  academic  career  or  some  other 
professional  career  of  importance  in  the 
academic  area  of  study  approved  by  the 
Secretary;  or 

(2)  A  career  in  public  service. 
***** 

12.  In  §  649.42,  paragraph  (b)  is 
revised  to  read  as  follows: 

§  649.42    Fellowship  conditions. 

*  •  •  •  • 

(b)  Devote  essentially  full  time  to 
study  or  research  (including  acting  as  a 
teaching  or  research  assistant  as  may  be 
required  as  a  condition  to  award  of  a 
degree)  in  the  field  in  which  the 
fellowship  was  awarded;  and 
***** 

13.  In  §  649.50,  the  first  sentence  in 
paragraph  (a)  is  revised  to  read  as 
follows: 

§  649.50    Amount  of  a  fellowship. 

(a)  The  maximum  stipend  that  an 
institution  may  award  to  any  fellow  for 
a  twelve-month  period  is  $10,000,  or  the 
demonstrated  Isvel  of  the  fellow's 
financial  need,  whichever  is  less.  *  *  * 
***** 

14.  In  §  649.51,  paragraph  (c)  is 
amended  by  adding  the  words  "and 
collect^  from"  after  the  word  "charges", 
and  paragraph  (a)  is  revised  to  read  as 
follows: 

§  649.51    Institutional  allowance. 

(a)  Under  section  922(f)  of  the  Act,  the 
Secretary  establishes  and  pays  an 
institutional  allowance  for  each 
fellowship  in  the  same  amount  as  is  paid 
under  similar  fellowship  programs 
administered  through  the  National 
Science  and  other  similar  agencies. 
***** 

15.  Section  649.52  is  revised  by  adding 
a  new  paragraph  (c)  to  read  as  follows: 

§  649.52     Payment  procedures. 

*  •  •  «  » 

(c)  The  Secretary  does  not  award  a 
fellowship  under  this  part  for  study  at  a 
school  or  department  of  divinity. 
***** 

[FR  Doc.  87-13221  Filed  6-&-87;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

Patricia  Roberts  Harris  Fellowships 
Program 

AGENcy:  Department  of  Education. 
action:  Notice  of  Proposed  Stipend 
Levels  for  the  Patricia  Roberts  Harris 
Fellowships  Program  in  Fiscal  Year 
1987. 

summary:  The  Secretary  proposes  to 
esidbhsh  a  maximum  twelve-month 
stipend  level  of  $6,900  for  fellowship 
recipients  under  the  Patricia  Roberts 
Harris  Fellowships  Program,  Title  IX, 
Part  B  of  the  Higher  Education  Act  of 
1965,  as  amended  by  the  Higher 
Education  Amendments  of  1986.  20 
U.S.C.  1134d  to  1134f,  during  academic 
year  1987-88.  The  proposed  maximum 
stipend  level  would  provide  current 
fellowship  recipients  with  an  increase  in 
their  stipend  levels  over  the  past 
academic  year  and  would  allow  funding 
for  new  fellowships. 

DATES:  Comments  must  be  received  on 
!  i..fi)rR  July  10.  1987. 

ADDRESSES:  All  Written  comments 
snould  be  sent  to  Dr  Charles  H.  Miller, 
Senior  Program  Officer  for  Graduate 
I'rograms.  Divisuin  of  Hisher  Education 
Incentive  Programs  |Koom  3022,  ROB 
#3,  MS  3327).  Office  of  Postsecondary 
Education.  U.S.  Department  of 
Education,  400  Maryland  Avenue  SW., 
U  ishii!t!!on  1)0  20202. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Charles  H.  Miller,  Telephone  (202) 
732-4395.  or  Barbara  ).  Harvey. 
Telephone  (202)  732-4863. 


SUPPLEMENTARY  INFORMATION:  I'lKhr 

!;;t'  I'dtr.i.id  Kot>€rt8  H.'irris  Fellowships 
Program  the  Secretary  makes  available 
grants  to  institutions  of  higher  education 
for  fellowship  awards  in  post- 
baccalaureate  education  to  graduate 
and  professional  students  who 
demonstrate  financial  need.  There  are 
two  components  of  this  program — 
Graduate  and  Professional  Study,  and 
Education  for  the  Public  Service. 

Under  the  Higher  Education 
Amendments  of  1986,  Pub.  L  99-498,  the 
maximum  amount  of  the  student's 
fellowship  stipend  was  increased  from 
$4,500  to  an  amount  not  to  exceed  the 
lesser  of  $10,000  or  the  demonstrated 
level  of  financial  need;  the  institutional 
allowance  was  set  at  thp  same  level  for 
fellowship  programs  administered  by 
the  National  Science  Foundation, 
resulting  in  an  increase  from  $3,900  to 
$6,000. 

The  final  regulations  for  the  Patricia 
Roberts  Harris  Fellowships  F*roRram  are 
being  published  in  this  issue  of  the 
Federal  Register.  The  purpose  of  the 
final  regulations  is  to  implement  Title 
IX,  Part  B  of  the  Higher  Education  Act  of 
1965,  as  amended.  These  regulations 
were  amended  to  reflect  the  statutory 
changes  contained  in  the  Higher 
Education  Amendments  of  1986.  In  the 
Fiscal  Year  1987  Continuing 
Appropriations  Act.  Congress 
appropriated  $11,750,000  for  the 
Graduate  and  Professional  Study 
component  of  this  program  and 
$2,500,000  for  the  Public  Service 
Education  component. 


A  maximum  stipend  level  of  $6,900  for 
the  1987-88  academic  year  is  proposed, 
which  will  enable  the  Department  to 
conduct  a  new  competition  in  both 
components  of  the  program  and  also  to 
provide  increased  stipends  to  continuing 
fellows.  This  proposed  action  would 
increase  the  stippnd  level  by  $2,400  from 
the  previous  level  of  $4,500.  Fellows  who 
demonstrate  financial  need  exceeding 
the  amount  of  the  stipend  rnnfinue  to  be 
eligible  for  other  available  forms  of 
federal  financial  assistance. 

Invitation  to  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  the  stipend  levels  proposed  in 
this  notice.  Written  comments  and 
recommendations  may  be  sent  to  the 
address  given  at  the  beginning  of  this 
document.  All  comments  submitted  in 
response  to  this  notice  will  be  available 
for  public  inspection,  during  and  after 
the  comment  period,  in  Room  3022. 
ROB-3,  7TH  a  D  Streets,  SW., 
Washington,  DC  between  the  hours  of 
8:30  a.m.  and  4:00  p.m.,  Monday  through 
Friday  of  each  week  except  Federal 
holidays. 

(Authority:  20  U.S.C.  1134d-n 
(Catalog  of  Federal  Domestic  Assistance  ^k)•. 
84.094B — Graduate  and  Professional  Study 
Fellowships;  84-094C — Public  Service 
Education  Fellowships) 

Dated:  fune  5. 1987. 
William  |.  Bennett. 
Secretary  of  Education. 
[FR  Doc  87-13222  Filed  6-9-67;  8:45  am] 
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4 20593 

24 20593 

1 46 20593 

178 20593 

Proposed  Rules: 

201 21317 

20CFR 
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654 20496 

655..... 20496 

656 20593 

Proposed  Rules: 
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62 20536 
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22  CFR 

224 20385 
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23  CFR 
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26  CFR 
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27  CFR 

9 21513 

28  CFR 
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Proposed  Rules: 

66 21 820 

29  CFR 

1952 21952 

Proposed  Rules: 

22 20606 

97 21 820 

501 20524 

51 1 20386 

1 470 21 820 

1926 20616 

2640 21319 

2646 21319 

30  CFR 

700 21 228 

870 21228 

Proposed  Rules: 

700 20546 

701 21 598 

702 20546 

750 20546,  21328 

764 21 904 

769 21 904 

842 21 598 

843 21 598 

870 20546 

910 20546 

91 2 20546 

921 20546 

922 20546 

933 20546 

937 20546 

939 20546 

941 20546 

942 20546 

947 20546 

31  CFR 

Proposed  Rules: 

16 21689 

103 21699 


32  CFR 

706 21001.  21002,  21679- 

21681 

Proposed  Rules: 

199 20731 

278 21 820 

33  CFR 

100 20386.  21002,  21515 

1 1 7 21 953 

Proposed  Rules: 

100       21603.21604 

117 21605 

34  CFR 

649 22284 

Proposed  Rules: 

74       21820 

80 21 820 

99 22250 

607 22264 

608 22274 

609 22274 

763 21 920 

785 22062 

786 22062 

787 22062 

788 22062 

789 22062 

36  CFR 

7 20387 

Proposed  Rule*: 

7 22031 

^  ?"7  21 820 

S8  CFR 

P'oposed  Huips 

1 21700 

21 21709 

36 2061 7 

43 21820 

J9  CFR 

1 1 1 20388 

963 20599 

40  CFR 

60 20391,  21003 

61 20397 

141 20672 

1 42 20672 

1 44 20672 

1 80 21 953 

260 21010 

261 21 01 0,  21 306 

262 21010 

264 21010 

265 21010 

266 21306 

268 21010 

270 21010 

271 21010 

704 21018 

707 21412 

766 21412 

795 21018 

799 20710,  21018,  21516 

Proposed  Rules: 

Ch       22244 

30 21 820 

33 21820 

52 20422,  21974 

81 21074 

86 21075 


180..". 20751.  20753.  21794, 

21974 

228 20429.21082 

260 2091 4 

264 20754 

265 20754,  2091 4 

270 20754,20914 

372 21 1 52 

700 „ 20494 

41  CFR 

101-40 21031 

101-41 21682.  21683 

42  CFR 

2 21 796 

34 21 532 

57 20986 

413  21216 

Proposed  Rules: 

34 21607 

57 20989.  21486,  21490 

405 22080 

412..". 22080 

413 20623,  21330,  22080 

466 22080 

43  CFR 

4 21307 

Proposed  Rules: 

2...        20494 

4 20755 

12 21820 

PubNc  Land  Orders: 
6566  (Corrected  by 

PL0  6648) 21035 

6648 21035 

44  CFR 

64 21794 

81 21035 

Proposed  Rules: 

13 21820 

45  CFR 

1204 20714 

Proposed  Rules: 

92 21820 

1 1 57 2 1 820 

1 1 74 2 1 820 

1 1 79 20628 

1 1 83 21 820 

1234 21820 

2015 21820 

46  CFR 

1 50 21036 

310 21533 

386 21534 

Proposed  Rules: 

558       20430 

559 20430 

560 20430 

561 20430 

562 20430 

564 20430 

566 20430 

569 20430 

586 20430 

47  CFR 

0 21684 

1 21051 

2 21686 

15 21686 


3 1 20599 

32 20599 

64 20714.21954 

67 21537 

69 21537 

73      21056.21308,21684, 
21955-21958 
Proposed  Rules: 

1 21333 

2 21333 

21 21333 

22 20630 

73 20430-20432,  21086, 

21976 

74 21 333,  21710 

80 21334 

87 21334 

90 21335 

94 21333 

48  CFR 

5 21884 

6 21884 

1 3 21884 

15 21884 

19 21884 

52 21884 

542 21 056 

552 21056 

553 21056 

701 21057 

705 21057 

709 21057 

715 21057 

719 21057 

731 21057 

736 21057 

752 21057 

Proposed  Rules: 

242 21711 

49  CFR 

383 20574 

391 20574 

571 20601 

1206 20399 

1249  20399 

Proposed  Rules: 

18 21820 

1 71 20631 

1 72 20631 

173 20631 

174 20631 

1 75 20631 

176 20631 

177 20631 

178 20631 

1 79 20631 

1 92 21087 

1150 20632 

50  CFR 

17 20715.  20994,  21059. 

21478,21481 

285 2071 9 

604 21544 

658 21544 

672 20720 

675 21958 

Proposed  Rules: 

17 21088 

20 20757 

23 20433 

25 21 976 

642 21977 
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FOR: 

WHO: 
WHAT: 


WHY: 


THK  FKDKKAI.  KFIGISTER 

VVH.AT  IT  I.S  WD  HOW  TO  USE  IT 

Any  person  who  uses  the  Federal  Register  and  Code  of 
Federal  Regulations 

The  Office  of  the  Federal  Register. 

Free  public  brienngs  (approximalely  2  1/2  hours)  lo 
present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal 
Register  system  and  the  public's  role  in  the 
development  of  regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code 
of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 
documents. 

4    An  introduction  to  the  finding  aids  of  the  FR/CFR 
system. 

To  provide  the  public  with  access  to  information 
necessary  lo  research  Federal  agency  regulations  which 
directly  affect  them.  There  will  be  no  discussion  of 
specific  agency  regulations. 


CHICAGO.  IL 

WHEN:  July  8.  at  9  a.m. 

WHERE:  Room  204A, 

Everett  McKinley  Dirksen  Federal  Building. 

219  S.  Dearborn  Street. 

Chicago,  IL 
RESERVATIONS:  Call  the  Chicago  Federal  Information 

Center,  312-353-0339 


BOSTON.  MA 

WHEN:  July  15.  at  9  a.m. 

WHERE:  Main  Auditorium.  Federal  Building, 

10  Causeway  Street, 

Boston,  MA. 
RESERVATIONS:  Call  the  Boston  Federal  Information 

Centpr.  617-.';65-fi1.?9 
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Advisory  Council  on  Historic  Preservation 
See-  Historic  Preservation.  Advisory  Council 

Agricultural  Stabiliration  and  Conservation  Service 

RULES 

Marketing  quotas  and  acreage  allotments: 
Tobacco.  22287 

Agiiculture  Department 

See  Agricultural  Stabilization  and  Conservation  Service; 
Animal  and  Plant  Health  Inspection  Service:  Farmers 
Home  Administration:  Forest  Service;  Rural 
Electrification  Administration;  Soil  Conservation 
Service 

Alcohol.  Tobacco  and  Firearms  Bureau 
RULES 

Alcohol;  viticuitural  area  designations: 
Sonoma  Coast,  CA,  22302 

Animal  and  Plant  Health  Inspection  Service 

RULES 

Interstate  trdnsportation  of  animals  and  animal  products 
(quarantine): 
Brucellosis — 
State  and  area  classifications,  22290,  22292 
(2  documents) 
Livestock  and  poultry  disease  control: 
Brucellosis 
Correction.  22290 

Army  Department 

Sff  also  Kngincers  Corps 

NOTICES 

Environmental  statements:  availability,  etc.: 

Research  department  explosive  (RDX)  facilities; 
construction  operations.  22370 
Meetings:  ^ 

Science  Board.  22371 

Arts  and  Humanities,  National  Foundation 

See  National  Foundation  on  the  Arts  and  the  Humanities 

Centers  for  Disease  Control 

NOTtCLS 

Grants  and  cooperative  agreements;  availability,  etc.: 
Occupational  safety  and  health  prevention  strategies. 
22384 

Civil  Rights  Commission 
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Meetings;  Stale  advisory  committees: 
Florida.  22366 
Indiana.  22366 
Iowa.  22366 
Kentucky.  22366 
Wisconsin.  22366 

Coast  Guard 

RULES 

Regdtlds  and  marine  parades: 
Budweiser  Trophy  Race.  22307 


Empire  State  Regatta.  22308 
PROPOSED  RliLES 
Regattas  and  marine  parades: 

East  River  Classic,  22347 

Commerce  Department 

See  also  International  Trade  Administration;  National 
Oceanic  and  Atmospheric  Administration;  National 
Technical  Information  Service 

NOTICES 

Agency  information  collection  activities  under  OMB  review. 
22367 
(2  documents) 

Committee  for  the  Implementation  of  Textile  Agreements 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 
China.  22369 

Commodity  Futures  Trading  Commission 

PULES 

Conflict  of  interests 

Correction,  22415 
PROPOSED  RULES 
Domestic  exchange-traded  commodity  options: 

Exemptive  provision,  22333 

Customs  Service 

RULES 

Organization  and  functions;  field  organization,  ports  of 
entry,  etc.: 
Beaufort  Morehead  City.  NC.  22299 

NOTICES 

Senior  Executive  Service: 
Performance  Review  Boards;  membership.  22412 

Defense  Department 

See  also  Army  Department;  Engineers  Corps 
RULES 

Acquisition  regulations: 
Set-aside  procedures  for  small  disadvantaged  businesses 

Corrprtion.  2241. S 

Drug  Enforcement  Administration 

NOTICES 

Schedules  of  controlled  substances: 
Schedules  I  and  II — 
1987  aggregate.  22400 

Education  Department 

NOTICES 

Grants;  availability,  etc.: 

Independent  living  services  for  older  blind  individuals 

program,  22371 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 

Engineers  Corps 

RULES 

Navigation  regulations: 
Columbia  and  Snake  Rivers.  OR  and  WA;  navigation 
locks  and  approach  channels.  22309 
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Environmental  Protection  Agency 
pnoposEo  RULts 
lluzurdous  waste: 
Identification  and  listing — 

Land  disposal  restrictions.  22356 
Water  pollution  control: 
Ocean  dumping;  site  designations — 
Gulf  of  Mexico;  Sabine-Neches  sites,  22352 

NOTICES 

Hazardous  waste: 
Land  disposal  facilities:  quality  assurance  construction. 

technical  guidance  document,  22380 
Soil  attenuation  of  chemicals;  batch-type  absorption 
procedures;  draft  availability.  22380 
Health  risk  assessment;  guidelines,  etc.: 
Chlorine:  workshop.  22381 

Export-Import  B.:kiK 

NOTICES 

Meetings: 

Advisory  Committee.  22382 

Farmers  Home  Administration 
RULES 

Loan  and  grant  programs: 
Guaranteed  loan  programs;  appraisal  fee  recovery.  22290 

Federal  Aviation  Administration 
PROPOSED  RULES 
Airworthiness  directives: 

Boeing.  22329 

Gulfstream  America.  22331 
Rulemaking  petitions;  summary  and  disposition.  22329 
Transition  areas.  22332 
NOTICES 
Advisory  circulars;  availability,  etc.: 

Transport  airplane  crashworthiness  handbook;  correction, 
22416 

Federal  Election  Commission 

NOTICES 

Mcftings;  Sunshine  Act.  22414 

Federal  Emergency  Management  Agency 

RULES 

Flood  elevation  determinations: 

Arkansas  et  al..  22323 

Connecticut  et  al..  22324 

Illinois  et  al.,  22325 

PROPOSED  RULES 

Flood  elevation  determinations; 
Arizona  et  al..  22360 

NOTICES 

Meetings: 

National  Fire  Academy  Board  of  Visitors,  22382 
Radiological  emergency;  State  plans; 

Ohio.  22382 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 

Boston  Edison  Co.  el  al.,  22375 

Minnesota  Power  &  Light  Co.  el  al..  22378 
Natural  gas  certificate  filings: 

Northern  Natural  Gas  Co.  et  al.,  22371 
Oil  pipelines,  interstate;  tentative  valuations.  22379 

(3  documents) 
Applications,  hearings,  determinations,  etc.: 

Alabama-Tennessee  Natural  Gas  Co..  22375 


Columbia  Gas  Transmission  Corp..  22374 
High  Island  Offshore  System,  22374 
Northwest  Pipeline  Corp.,  22374 
Texas  Eastern  Transmission  Corp.,  22375.  22377 

(2  documents) 
Trunkline  Gas  Co..  22378 

Federal  Highway  Administration 

NOTICtS 

Environmental  statements,  notice  of  intent: 

DcSoto  Coiintv.  MS.  22411 

Federal  Home  Loan  Bank  Board 

NOTICES 

Self-regulatory  organizations;  unlisted  trading  privileges: 
Cincinnati  Stock  Exchange.  Inc..  22383,  22384 
(2  documents) 
Applications,  hearings,  determinations,  etc.: 
Cabarrus  Savings  Bank.  22383 
First  Federal  Savings  &  Loan  Association  of  Durham. 

22383 
Peoples  Federal  Savings  &  Loan  Association  of  DeKalb 
County.  22383 

Federal  Maritime  Commission 

NOTICES 

Complaints  filed; 

Pate  Stevedore  Co.  of  Mobile  et  al..  22384 
Meetings;  Sunshine  Act,  22414 

Federal  Reserve  System 
NOTICES 

Meetings;  Sunshine  Act.  22414 

Federal  Trade  Commission 
RULES 

Procedure  and  practice  rules: 
Adjudicative  proceedings;  "in  camera"  information,  22292 

Fish  and  Wildlife  Service 

RULES 

Endangered  and  threatened  species: 

Flattened  musk  turtle,  22418 
NOTICES 

Endangered  and  threatened  species  permit  applications, 
22397 
{2  documents) 

Food  and  Drug  Administration 

RULES 

Food  additives: 
Adjuvants,  production  aids,  and  sanitizers — 

Poly  ((6-((l,l,3,3-tetramethylbutyl)  amino)-8-triazine-2.4- 
diyl)  ({2.2.6.6-tetramethyl-4- 

piperidyl)imino)hexamethylene((2.2.6.6-tetramethyl- 
4-piperidyl)imino)),  22300 
PROPOSED  RULES 
Food  for  human  consumption: 
Raw  milk  and  raw  milk  products;  interstate  commerce. 
22340 

NOTICES 

Memorandums  of  understanding: 
Patent  and  Trademark  Office;  procedures  in  determining 
eligibility  for  patent  term  restoration,  etc.;  correction. 

224 1:. 

Forest  Service 

PROPOSED  RULES 

Appeals  procedure;  review.  22348 


Timber  sales,  national  forest: 
Buy-out  provisions.  22348 

Health  and  Human  Services  Department 

ice  Centers  for  Disease  Control;  Food  and  Drug 

Administration;  Health  Care  Financing  Administration; 

Nationnl  Institutes  of  Health;  Public  Health  Service 

Health  Care  Financing  Administration 

RULES 
Medicare: 

Health  maintenance  organizations;  application  fees.  22311 
PROPOSED  RULES 
Medicare: 

Hospital  inpatient  services,  prospective  payment 
system — 
Capital  payments;  correction,  22359 

NOTICES 
Medicare: 
Inpatient  hospital  services  payment  rates;  update  factors, 
22386 

Historic  Preservation,  Advisory  Council 

NOTICES 

Meetings.  22365 

Indian  Affairs  Bureau 

NOTICES 

Irrigation  projects;  operation  and  maintenance  charges: 
Flathead  Irrigation  Project,  MT,  22391 

Interior  Department 

See  Fish  and  Wildlife  Service:  Indian  Affairs  Bureau;  Land 

Management  Bureau;  Minerals  Management  Sei'vice; 

Surface  Mining  Reclamation  and  Enforcement  Office 

Internal  Revenue  Service 

RULES 
Income  taxes: 

Earned  income  credit.  22301 
PROPOSED  RULES 
Income  taxes: 

Earned  income  credit;  cross  reference,  22345 

International  Trade  Administration 
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This   section   of   the   FEDERAL   REGISTER 
contains   regulatory   documents   having 
general   applicability   and   legal   effect,   most 
of  which   are  keyed   to   and   codified   in 
the  Code   of   Federal   Regulations,   which   is 
published   under  50  titles   pursuant  to   44 
use    1510 

The  Code  of  Federal  Regulations  is  sold 
by  the   Superintendent  of  Documents 
Pnces  of   new   books   are   listed   in  tt>e 
first   FEDERAL  REGISTER   issue   of  each 
week. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Stabilization  and 
Conservation  Service 

7  CFR  Parts  724,  725  and  726 

Tobacco  Acreage  Allotment  and 
Marketing  Quota  Regulations 

AGENCY:  .'Xcricultural  Stabilization  and 
C(inspr\,ition  Service,  USDA. 
action:  Interim  rule  and  request  for 
comments. 

summary:  This  interim  rule  amends  the 
rtgul.itions  at  7  CFR  Parts  724,  725  and 
726  to  provide  that  tobacco  allotments 
and/or  marketing  quotas  that  are 
subject  to  a  Conservation  Reserve 
Program  (CRP)  approved  contract  shall 
not  be  eligible  for  sale  under  current 
applicable  voluntary  sale  provisions 
dunng  the  term  of  the  contract.  The 
interim  rule  also  would  permit  the  sale 
of  previously  purchased  or  reallocated 
burley  and  flue-cured  tobacco  marketing 
quotas  by  producers  when  certain 
hardship  situations  exist.  The  county 
Agricultural  Stabilization  and 
Conservation  (ASC)  committee,  with  the 
concurrence  of  a  State  ASC  committee 
representative,  may  approve  the  sale  of 
purchased  and  reallocated  quotas  in 
individual  cases. 
date:  Effective:  June  11.  1987. 

Comments  due  on  or  before  July  13, 
IPH"^  in  order  to  assure  consideration 

ADDRESSES:  Send  comments  to  the 
Director,  Tobacco  and  Peanuts  Division, 
ASCS,  Department  of  .Agriculture.  PO 
Box  2415.  Washington.  DC  20013.  All 
untten  submissions  made  pursuant  to 
!,^;:s  notice  will  be  made  availdble  for 
public  mspection  in  room  5750-South 
Building,  USDA,  between  the  hours  of 

8  15  a.m.  and  4.45  p  m.  Monday  through 
Friday. 

FOn  FURTHER  INFORMATION  CONTACT: 
Raymond  S.  Fleming.  Chief,  Tobacco 


Program  Adjustment  Branch,  Tobacco 
and  Peanuts  Division,  USDA-ASCS, 
P.O.  Box  2415,  Washington,  DC  20013 
(202)  447-4318. 

SUPPLEMENTARY  INFORMATION:  This  rule 
h<is  been  reviewed  under  USDA 
procedures  established  in  accordance 
with  Executive  Order  12291  and 
Department  Regulation  No.  1512-1  and 
has  been  classified  as  "not  major."  It 
has  been  determined  that  this  rule  will 
not  result  in:  (1)  An  annual  effect  on  the 
economy  of  Si 00  million  or  more:  (2)  a 
major  increase  in  costs  or  prices  for 
customers,  individual  industries. 
Federal,  State  or  local  governments,  or 
geographic  regions;  or  (3)  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  the  ability  of  United 
States-based  enterprises,  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

The  title  and  number  of  the  Federal 
Assistance  Program  to  which  this  rule 
applies  are:  Commodity  Loan  and 
Purchases;  10.051,  as  found  in  the 
catalog  of  Federal  Domestic  Assistance. 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  interim  rule  since  the 
Agricultural  Stabilization  and 
Conservation  Service  (ASCS)  is  not 
required  by  5  U.S.C.  553  or  any  other 
provision  of  Law  to  publish  a  notice  of 
proposed  rulemaking  with  respect  to  the 
subject  matter  of  this  rule. 

This  program/activity  is  not  subject  to 
the  provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  notice  related  to  7  CFR 
Part  3015,  Subpart  V.  published  at  48  FR 
29115  (June  29,  1983). 

Background 

The  Dairy  and  Tobacco  Adjustment 

Act  of  1983  amended  the  Agrioiltural 
Adjustment  Act  of  1938  to  provide  that 
the  lease  and  transfer  of  flue-cured 
tobacco  allotments  and  marketing 
quotas  would  be  termmated  after  the 
1986  crop. 

7  CFR  725.72  and  726.68  currently 
provide  that  purchasers  of  tobacco 
marketing  quotas  must  share  in  the  risk 
of  production  of  tobacco  produced  under 
such  a  quota  for  a  five  year  period 
beginning  with  the  crop  year  in  which 
the  purchase  became  effective  These 
regulations  further  provide  that  a 
transfer  of  such  a  quota  by  sale  shall  not 


be  approved  if  all  or  a  portion  of  the 
marketing  quota  was  bought  and/or 
reallocated  and  the  transfer  became 
effective  during  the  current  or  in  the  four 
preceding  years  unless  such  marketing 
quota  is  subject  to  forfeiture  as  the 
result  of  the  producer  not  sharing  in  the 
risk  of  production  of  the  tobacco  which 
is  subject  to  such  marketing  quotas. 

The  intent  of  these  regulations  was  to 
assure  that  tobacco  marketing  quotas 
were  purchased  for  use  by  active 
tobacco  producers  and  to  prevent 
speculators  from  buymg  large  quantities 
of  such  marketing  quotas  for  the  sole 
purpose  of  resale  for  a  profit  at  a  later 
date.  These  regulations  serve  a  much 
needed  purpose  and  will  continue  to  be 
needed  to  prevent  the  purchase  and 
resale  of  marketing  quotas  by 
speculatori-.  However,  economic 
conditions  have  changed  drastically 
over  the  last  three  years  and  some 
growers  who  purchased  such  quota  with 
the  full  intent  of  continuing  to  be  full- 
time  tobacco  producers  are  being  forced 
to  modify  their  farming  plans.  To  permit 
the  sale  of  previously  purchased  and/or 
reallocated  quota  in  certain  hardship 
cases  would  help  some  financially 
distressed  producers  without  adversly 
affecting  the  tobacco  program. 

Accordingly,  this  interim  rule  permits 
the  county  ASC  committee  with 
concurrence  of  a  representative  of  the 
State  ASC  committee  to  approve,  when 
certain  hardship  conditions  exist,  a 
transfer  of  a  tobacco  marketing  quota  by 
sale,  without  regard  to  the  5-year 
ownership  requirement,  when  the  farm 
marketing  quota  includes  marketing 
quota  that  was  previously  bought  and/ 
or  reallocated  from  the  forfeiture  pool. 

This  Interim  Rule  also  provides  that 
tobacco  acreage  allotments  and 
marketing  quotas  subject  to  a 
Conservation  Reserve  Program  contract 
may  not  be  sold  voluntarily  until  the 
CRP  contract  expires. 

Since  flue-cured  tobacco  farmers  are 
in  the  process  of  selling  marketing 
quotas,  it  has  been  determined  that  this 
interim  rule  shall  become  effective  on 
the  date  of  publication  in  the  Federal 
Register.  However,  comments  from 
interested  persons  are  requested.  After 
the  comments  have  been  received  and 
reviewed  a  final  rule  will  be  published 
setting  forth  any  amendments  which 
may  be  necessary  to  the  interim  rule. 
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List  of  Subjects  in  7  CFR  Parts  724,  725 
and  726 

Acreage  allotments,  Marketing  quotas, 
Reporting  and  recordkeeping 
requirements,  Tobacco. 

Accordingly,  {'art  724,  725  and  726  of 
Chapter  VII,  Title  7  of  the  CFR  are 

amended  as  follows: 

PART  724— (AMENDED  1 

In  Part  724: 

a.  The  authority  citation  for  Part  724 
continues  to  read  as  follows: 

Authority:  Sec.  301.  313,  314,  314A,  316, 
316A.  317,  363,  372-375.  377,  378,  52  Slat.  3a 
as  amended.  47,  as  amended,  48,  as  amended, 
96  Stat.  215.  75  Slal.  469,  as  amended.  96  Slat. 

205.  79  Slat.  66.  as  amended.  52  Stat.  63.  as 
amended.  65-66.  as  amended,  70  Stat.  206,  as 
amended,  72  Stat.  995,  as  amended,  7  U.S.C. 
1301.  1313.  1314,  1314-1,  1314b,  1314b-l, 
1314c,  1363,  1372-75,  1377.  1378;  sec.  401,  63 
Stat.  1054,  as  amended.  7  U.S.C.  1421.  unless 
otherwise  noted. 

b.  Section  724.70  is  amended  by 
revising  paragraph  (m)  to  read  as 
follows: 

§  724.70     Transfer  uf  tire-cured,  dark  air- 
cured,  and  Virginia  sun-cured  tobacco 
allotments  by  lease,  sale,  or  by  owner 
under  section  318  of  tfie  Act. 
***** 

(m)  Tobacco  allotment  subject  to  an 
approved  Conservation  Reserve 
Program  contract.  Allotments  which  are 
subject  to  an  approved  Conservation 
Reserve  Program  contract  shall  not  be 
eligible  for  sale  during  the  term  of  the 
contract. 
***** 

PART  725— [AMENDED] 

In  Part  725: 

a.  The  authority  citation  for  Part  725 
continues  to  read  as  follows: 

Aulhorily:  Sec.  301,  313.  314,  314A,  316B, 
317,  363,  372-375.  377.  378.  52  Stat.  38.  as 
amended.  47.  as  amended.  48.  as  amended,  96 
Stat.  215,  210,  79  Stat.  66,  as  amended,  52  Stat. 
63.  as  amended.  65-66.  as  amended,  70  Stat. 

206.  as  amended,  72  Slat.  995.  as  amended.  7 
U.S.C.  1301.  1313,  1314, 1314-1,  1314b-2, 
1314c.  1363,  1372-75.  1377, 1378;  sec.  401,  63 
Slat.  1054.  as  amended.  7  U.S.C.  1421.  unless 
otherwise  noted. 

b.  Section  725.72  is  amended  by 
revising  paragraph  (d)(5)(i)  and  adding 
(d)(5)(vi)  to  read  as  follows: 

§  725  72    Transfer  of  tobacco  marketing 
quotas  by  (ease  or  by  sale 

***** 

(d)  *   •   • 

(51*   *   • 

(i)  Previous  purchases  ana /or 
reallocated  quota.  If  the  farm  marketing 
quota  includes  quota  that  was  bought, 
and/or  reallocated  from  quota  which 


has  been  forfeited  and  the  purchase 
and/or  reallocation  became  effective 
during  the  current  year  or  in  the  four 
preceding  years:  Provided,  that  this 
provision  shall  not  be  applicable  if: 

(a)  The  quota  being  sold  was 
purchased  in  such  period,  if  forfeiture  of 
such  quota  may  be  required  by  S  725.74. 
and  if  the  pounds  of  quota  being 
transferred  do  not  exceed  the  pounds  of 
quota  for  which  forfeiture  otherwise  is 
required  in  accordance  with  the 
provisions  of  }  725.74:  or 

(b)  The  county  ASC  committee  with 
concurrence  of  a  representative  of  the 
State  ASC  committee  determines  that 
failure  to  approve  the  sale  would  cause 
an  undue  hardship  on  the  seller. 
Before  approval  of  such  a  sale,  the 
county  ASC  committee  shall  determine 
that  one  of  the  following  conditions 
exist  with  respect  to  the  farm  for  which 
the  quota  has  been  established:  (If 
Financial  distress  of  the  owner  of  the 
quota  to  the  extent  that  current  year 
financing  is  unlikely;  (2J  Settlement  of 
an  estate  which  includes  the  farm;  (3) 
Disability  of  the  owner  of  the  quota  to 
the  extent  that  such  person  can  no 
longer  continue  to  share  in  the  risk  of 
production  of  the  purchased  and/or 
reallocated  quota  due  to  health  reasons 
and  (4)  The  owner  of  the  quota  is 
sharing  is  the  risk  of  production  as  an 
investing  producer  and  loses  resources 
necessary  to  produce  the  crop  due  to 
such  reasons  as  the  loss  of  a  tenant  or 
share  cropper  and  a  replacement  can 
not  be  obtained. 
***** 

(vi)  Tobacco  allotment  and  quota 
subject  to  an  approved  Conservation 
Reserve  Program  contract.  Allotments 
and  quotas  which  are  subject  to  an 
approved  Conservation  Reserve 
Program  contract  shall  not  be  eligible  for 
sale  during  the  term  of  the  contract. 

PART  726— [AMENDED] 

In  Part  72b: 

a.  The  authority  citation  for  Part  726 
continues  to  read  as  follows: 

Authority:  Sec.  301,  313,  314,  314A.  316B. 
317,  363,  372-375,  377,  378,  52  Stat.  38.  as 
Hmended,  47.  as  amended,  48,  as  amended.  96 
Stat.  215,  210,  79  Slat.  66,  as  amended,  52  Stat. 
63.  as  amended.  65-66,  as  amended.  70  Stat. 
206.  as  amended,  72  Slat.  995,  as  amended.  7 
use.  1301,  1313.  1314. 1314-1.  1314b-2, 
1314c.  1363, 1372-75,  1377. 1378:  sec.  401.  63 
Stat.  1054.  as  amended,  7  U.S.C.  1421,  unless 
otherwise  noted. 

b.  Section  726.68  is  amended  by 
adding  paragraphs  (d)(5)(vi)  and 
(d)(5)(vii)  to  read  as  follows: 

§  726  G8     Transfer  of  tobacco  marketing 
quotas  by  lease,  by  sale  or  by  the  owner. 


(d)  •  *  * 

(5)  *  *  • 

(vi)  Hardship  cases.  If  quota  was 
purchased  and/or  reallocated  to  the 
farm  effective  for  the  current  year  or  in 
the  four  preceding  years  such  quota  may 
be  sold  at  anytime  if  the  county  ASC 
committee  with  concurrence  of  a 
representative  of  the  State  ASC 
committee  determines  that  failure  to 
approve  the  sale  would  cause  an  undue 
hardship  on  the  seller.  Before  approval 
of  such  a  sale,  the  county  ASC 
committee  shall  determine  that  one  of 
the  following  conditions  exist  with 
respect  to  the  farm  for  which  quota  has 
been  established: 

(A)  Financial  distress  of  the  owner  of 
the  quota  to  the  extent  that  current  year 
financing  is  unlikely; 

(B)  Settlement  of  an  estate  which 
includes  the  farm; 

(C)  Disability  of  the  owner  of  the 
quota  to  the  extent  that  such  person  can 
no  longer  continue  to  share  in  the  risk  of 
production  of  the  purchased  and/or 
reallocated  quota  due  to  health  reasons; 
and 

(D)  The  owner  of  the  quota  is  sharing 
in  the  risk  of  production  as  an  investing 
producer  and  loses  resources  necessary 
to  produce  the  crop  due  to  such  reasons 
as  the  loss  of  a  tenant  or  sharecropper 
and  a  replacement  can  not  be  obtained. 

(vii)  Tobacco  quota  subject  to  an 
approved  Conservation  Reserve 
Program  Contract.  Quotas  which  are 
subject  to  an  approved  Conservation 
Reserve  Program  contract  shall  not  be 
eligible  for  sale  during  the  term  of  the 
contract. 
***** 

Signed  in  Washington.  DC.  on  June  8, 1987. 
Milton  |.  Hertz. 

Administrator,  Agricultural  Stabilization  and 

Conservation  Service. 

\W.  Doc.  87-13394  Filed  6-10-87;  8:45  am] 
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Rural  Electrification  Administration 
7  CFR  Part  1736 

Electric  Standards  and  Specifications 

AGENCY:  Rural  Electrification 
Administration,  USDA. 

ACTION:  Final  rule. 

summary:  The  Rural  Electrification 
Administration  (REA)  amends  7  CFR 
Part  1736,  Electric  Standards  and 
Specifications,  by  revising  REA  Bulletin 
50-17  (DT-5B).  REA  Specification  for 
Wood  Crossarms  (Solid  and  Laminated), 
Transmission  Timbers  and  Pole  Keys; 
REA  Bulletin  50-18  (DT-5C).  REA 


Specification  for  Wood  Poles.  Stubs  and 
Anchor  Logs;  and  REA  Bulletin  50-24 
(DT-ig),  REA  Specification  for  Quality 
Control  and  Inspection  of  Timber 
Products.  These  bulletins  contain  the 
REA  material  specificatjons.  and  quality 
control  and  inspection  procedures  for 
timber  products.  The  changes  consist  of: 
(1)  The  addition  of  Ammoniacal  Copper 
Zinc  Arsenate  (ACZA)  to  the  list  of  REA 
acceptable  preservative  treatments  with 
references  to  the  appropriate  analysis 
methods;  (2)  allow  the  use  of  lime 
ignition  analysis  method  on  penta 
treated  Douglas-fir  crossarms  that  have 
not  been  rafted  in  salt  water:  and  (3) 
delete  the  reference  to  REA's  "List  of 
Inspectors."  This  reference  was 
inadvertently  left  in  Bulletin  50-17, 
Appendix  A,  when  the  provision  to 
maintain  a  list  of  inspection  agencies 
was  deleted. 

EFFECTIVE  DATE:  June  11, 1987.  The 
incorporation  by  reference  of  the 
publications  mentioned  in  this  rule  was 
approved  by  the  Director,  Office  of  the 
Federal  Register,  effective  June  11, 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  H.  Robert  Lash,  1  ransmission  and 
Timber  Specialist,  Transmission  Branch, 
Electric  Staff  Division,  Rural 
Electrification  Administration.  Room 
1246-S,  Washington.  DC  20250-1500, 
telephone  (202)  382-9098.  The  Final 
Impact  Statement  describing  the  options 
considered  in  developing  this  final  rule 
and  the  impact  of  implementing  the 
chosen  options  are  available  on  request 
from  Mr.  Lash  at  the  above  address. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Rural  Electrification  Act  of  1936, 
as  amended  (7  U.S.C.  901  et  seq.],  the 
Rural  Electrification  Administration  is 
amending  7  CFR  Part  1736,  Electric 
Standards  and  Specifications,  by 
revising  REA  Bulletin  50-17  (DT-5B), 
REA  Specification  for  Wood  Crossarms 
(Solid  and  Laminated),  Transmission 
Timbers  and  Pole  Keys;  REA  Bulletin 
50-18  (DT-5C),  REA  Specification  for 
Wood  Poles,  Stubs  and  Anchor  Logs; 
and  REA  Bulletin  50-24  (DT-19),  REA 
Specification  for  Quality  Control  and 
Inspection  of  Timber  Products. 

This  action  has  been  reviewed  in 
accordance  with  Executive  Order  12291, 
Federal  Regulation.  This  action  will  not 
(1)  have  an  annual  effect  on  the 
economy  of  $100  million  or  more;  (2) 
result  in  a  major  increase  in  costs  or 
prices  for  consumer,  individual 
industries,  Federal,  i^tate  or  local 
government  agencies;  or  (3)  result  in 
significant  adverse  effects  on 
competition,  employment,  investment, 
produrtivity,  innovation,  or  on  the 
ability  of  United  States — based 
enterprises  to  compete  with  foreign- 


based  enterprises  in  domestic  or  export 
markets,  and,  therefore,  has  been 
determined  to  be  "not  major." 

REA  has  concluded  that  promulgation 
of  this  rule  will  not  represent  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment  under 
the  National  Environmental  Policy  Act 
of  1969  (42  U.S.C.  4321  et  seq.  (1976)) 
and,  therefore,  does  not  require  an 
environmental  impact  statement  or  an 
environmental  assessment. 

This  regulation  contains  no 
information  or  recordkeeping 
requirements  which  require  approval 
under  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  3507  et  seq.). 

This  action  does  not  fall  within  the 
scope  of  the  Regulatory  Flexibility  Act 
This  program  is  listed  in  the  Cataloo  of 
Federal  Domestic  Assistance  as  10.850. 
Rural  Electrification  Loans  and  Loan 
Guarantees.  For  the  reasons  set  forth  in 
the  final  rule  related  Notice  to  7  CFR 
Part  3015  Subpart  V  in  50  FR  47034, 
November  14,  1985.  this  program  is 
excluded  from  the  scope  of  Executive 
Order  12372  which  requires 
intergovernmental  consultation  with 
state  and  local  officials. 

Background 

The  Rural  Electrification 
Administration  (REA)  maintains  a 
system  of  bulletins  that  contains 
construction  standards  and 
specifications  for  materials  and 
equipment  which  are  applicable  to 
electric  system  facilities  constructed  by 
REA  electric  borrowers  in  accordance 
with  the  REA  loan  contract.  These 
standards  and  specifications  contain 
standard  construction  units  and  material 
items  and  equipment  units  commonly 
used  in  REA  electric  and  telephone 
borrowers'  systems.  As  of  January  1, 
1986,  ACA,  the  only  REA  acceptable 
waterborne  preservative  treatment  for 
Douglas-fir,  was  no  longer  available. 
The  manufacturer  of  ACA,  has 
developed  and  received  acceptance  by 
American  Wood  Preservers'  Association 
for  a  new  preservation,  ACZA,  and  has 
replaced  ACA  with  this  new 
formulation.  Since  most  REA 
transmission  line  construction  utilizing 
poles  over  approximately  50  feet  are 
Douglas-fir.  failure  to  take  action  in 
accepting  ACZA,  would  leave 
borrowers  with  no  REA  accepted 
waterborne  Douglas-fir  wood  products. 
The  preservative  ACZA  is  superior  to 
ACA  for  the  following  reasons:  (1)  Less 
corrosive  to  hardware  as  shown  by  tests 
done  by  Southwestern  Laboratories, 
Houston  Texas;  and  (2)  less  toxic  to  the 
environment  as  reported  by  the  Eastern 
Forest  Products  Laboratory,  Canadian 
Forest  Service.  REA  has  reviewed  both 


test  reports  and  believe  both  to  be 
reasonable. 

In  the  1982  version  of  Bulletin  50-17, 
Lime  Ignition  and  Copper  Pyridine 
methods  of  analysis  of  preservative 
retention  were  allowed.  When  revised  in 
November  1985  the  wording  was  revised 
and  inadvertently  restricted  Douglas-fir 
crossarm  manufacturers  to  use  only  one 
analysis  method,  copper  pyridine. 
Bulletin  50-17  once  again  gives 
manufacturers  the  choice  of  which 
method  of  analysis  they  can  use.  When 
REA  timber  product  specifications  were 
revised  in  November  1985  to  eliminate 
the  REA  "List  of  Inspectors,"  the 
reference  to  the  "List  of  Inspectors"  was 
not  removed,  although,  the  intent  was  to 
remove  it  at  the  time  from  Appendix  A 
of  Bulletin  50-24.  This  change  corrects 
this  oversight. 

Since  corrections  are  being  made  to 
these  bulletins  and  since  REA  borrowers 
need  a  waterborne  treatment  for 
Douglas-fir  poles,  that  is  acceptable  to 
REA,  for  REA  financed  projects,  the 
agency  finds,  for  good  cause,  that 
further  notice  and  public  procedure  at 
this  time  are  impracticable, 
unnecessary,  or  contrary  to  the  public 
interest. 

List  of  Subjects  in  7  CFR  Part  1736 

Electric  utilities.  Engineering 
standards.  Incorporation  by  reference. 

PART  1736— ELECTRIC  STANDARDS 
AND  SPECIFICATIONS 

In  view  of  the  above,  7  CFR  Part  1736, 
§  1736.97(b)  is  amended  by  revising  the 
entry  for  50-17  (DT-5B).  50-18  {DT-5C), 
and  50-24  (DT-19). 

1.  The  authority  cited  for  7  CFR  Part 
1736  is  revised  to  read  as  follows: 

Authority:  7  U.S.C.  901  et  seq.,  7  U.S.C.  1921 
et  seq. 

2.  The  table  in  §  1736.97  is  amended 
by  revising  paragraph  (b)  to  read  as 

follows: 

§  1736.97     Ir»corpor8tion  by  reference  ot 
electric  standards  and  specificabons. 


(b) 
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***** 

Dated:  June  2. 1987. 

Harold  V.  Hunter. 

Administrator. 

|FR  Doc.  87-13326  Filed  6-10-87;  8:45  am| 

BH-LtNO  CODE  3410-15-M 

Farmers  Home  Administration 
7  CFR  Part  1980 

Appraisal  Fee  Recovery  on 
Guaranteed  Loans 

agency:  Farmers  Home  Administration, 

I  SIJ.A 

action:  Final  rule. 

summary:  The  Farmers  Home 

Admmistration  amends  its  guaranteed 

loan  regulations.  This  action  is  being 

talten  to  inform  the  field  offices  of  how 

to  submit  the  recovery  of  an  appraisal 

fee  on  a  guaranteed  loan  to  the  Finance 

Office.  The  intended  effect  is  to  provide 

a  more  efficient  utilization  of  funds  due 

the  Government. 

EFFECTIVE  OATi:  June  11.  1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Pandor  Hadjy.  Senior  Loan  Officer, 
Farm  Real  Estate  and  Production 
Division.  USDA.  Room  5448  South 
Building,  14th  and  Independence 
Avenue  SW.,  Washington,  DC  20250, 
Telephone  (202)  475-401:* 

SUPPLEMENTARY  INFORMATION:  This 

final  action  has  been  reviewed  under 
USDA  procedures  established  in 
Departmental  Regulation  1512-1  which 
implements  Executive  Order  12291  and 
has  been  determined  to  be  exempt  from 
those  requirements  because  it  involves 
only  internal  agency  management. 

This  rule  relates  to  internal  agency 
management.  Therefore,  pursuant  to  5 
U.S.C.  553.  notice  of  proposed 
rulemaking  and  opportunity  for 
comment  are  not  required,  and  this  rule 
may  be  made  effective  less  than  30  days 
after  publication  in  Federal  Register. 

This  program/activity  is  not  subject  to 
the  provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials. 

This  final  action  has  been  reviewed  in 
accordance  with  FmHA  Instruction 
1940-G.  "Environmental  Program." 
FmHA  has  determined  that  this  final 


action  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment,  and. 
in  accordance  with  the  National 
Environmental  Policy  Act  of  1969,  Pub. 
L.  91-190.  an  Environmental  Impact 
Statement  is  not  required. 

List  of  Subjects  in  7  CFK  Fart  1980 

Agriculture.  Loan  programs — 
Agriculture,  Loan  programs — Business 
and  industry — Rural  Development 
Assistance.  Loan  programs — Housing 
and  Community  Development. 

Therefore,  Chapter  XVIII.  Title  7  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  1980— GENERAL 

1.  The  authority  citation  for  Part  1980 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  1989;  42  U.S.C.  1480:  5 
U.S.C.  301;  7  CFR  2.23;  7  CFR  2.70. 

Subpart  A— General 

§1980.83     I  Amended  I 

2.  Section  1980.83(b)  is  amended  by 
adding  an  entry  at  the  end  of  the  table 
to  read  as  follows: 

1980-40    Reverse  a  Report  of 
Liquidation  Expense. 
Used  by  FmHA  to  collect  appraisal 
fees  recovered  from  the  liquidation 
of  loans  assets.  (2) 

Subpart  B — Farmer  Program  Loans 

§1980  146     I  Amended] 

3.  Section  1980.146(c)(2)  is  amended 
by  adding  at  the  end  of  the  paragraph 
the  following:  The  funds  that  are 
collected  as  recovery  of  an  appraisal  fee 
will  be  forwarded  to  the  Finance  Office 
along  with  Form  FmHA  1980-40. 
"Reverse  a  Rieport  of  Liquidation 
Expense." 

Dated:  April  17, 1987. 
Vance  L.  Clark. 
Administrator.  Farmers  Home 
Administration. 
[FK  Doc.  87-13389  Filed  6-10-87:  8:45  am) 

BILUMQ  CODE  3410-07-M 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  51 

I  Docket  No.  87-0651 

Animals  Destroyed  Because  of 
Brucellosis;  Correction 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTKM:  Final  rule:  correction. 

SUMMARY:  We  are  correcting  the 


amendatory  language  of  a  final  rule  that 
added  a  breed  association  to  the  list  of 
registered  breed  associations.  The  final 
rule,  published  on  March  4. 1987  (51  FR 
6523-6524.  Docket  Number  86-126), 
amended  §  511.  paragraph  (cc); 
however,  a  document  pul)lished  on  April 
2. 1986  (51  VR  1129»-11300,  Docket 
Number  86-006),  had  removed  the 
paragraph  designations  for  definitions 
and  had  placed  them  in  alphabetical 
order  in  §  51.1.  Therefore,  the  final  rule 
should  have  amended  §  51.1,  not  §  51.1, 
paragraph  (cc).  Accordingly,  we  are 
correcting  the  regulation  as  set  forth 
below 

FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Jan  D.  Huber  at  (301)  436-5965. 

Correction 

The  following  correction  is  made  to 
FR  Doc.  87-4478.  published  on  March  4. 
1987,  on  pages  6523-6524: 

5  51.1     (Corrected) 

On  page  6524.  first  column.  Part  51, 
amendatory  language  for  item  two  is 
corrected  to  read  as  follows: 

"2.  In  §  51.1,  the  definition  of 
Registered  breed  association  is 
amended  by  inserting  the  "American 
Blonde  d'Aquitaine  Association," 
immediately  after  'The  American  Black 
Maine-Anjou  Association." 

Done  in  Washington,  DC  this  5th  day  of 
June.  1987. 
|.K.  Atweli. 

Deputy  Administrator.  Veterinary  Services. 
Animal  and  Plant  Health  Inspection  Service. 
(FR  Doc.  87-13248  Filed  6-10-87;  8:45  am) 

BILUMG  CODE  S410-M-M 


9  CFR  Part  78 
{Docket  No  87-0701 

Brucellosis  in  Cattle;  State  and  Area 
Classifications 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Interim  rule. 

summary:  We  are  amending  the 
regulations  governing  the  interstate 
movement  of  cattle  because  of 
brucellosis  by  changing  the 
classification  of  Ohio  from  Class  A  to 
Class  Free.  This  action  is  necessary 
because  we  have  determined  that  Ohio 
meets  the  standards  for  Class  Free 
status.  The  effect  of  this  action  is  to 
relieve  certain  restrictions  on  the 
interstate  movement  of  cattle  from  Ohio. 

EFFECTIVE  DATE:  Interim  rule  effective 
June  11. 1987.  Consideration  will  be 
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given  only  to  comments  postmarked  on 
or  before  August  10, 1987. 
ADDRESSES:  Send  written  comments  to 
Steven  B.  Farbman,  Assistant  Director, 
Regulatory  Coordination,  APHIS,  USDA, 
Room  728,  Federal  Building,  Hyattsville, 
MD  20782.  Please  state  that  your 
comments  refer  to  Docket  Number  87- 
070.  Comments  received  may  be 
inspected  at  Room  728  of  the  Federal 
Building  between  8  a.m.  and  4:30  p.m., 
Monday  through  Friday,  except 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  jan  Huber,  Senior  Staff  Veterinarian, 
Domestic  Programs  Support  Staff, 
Veterinary  Services,  APHIS,  USDA. 
Room  812,  Federal  Building,  6505 
Belcrest  Road,  Hyattsville,  MD  20782: 
301-436-5965. 
supplementary  information: 

Background 

The  brucellosis  regulations  (contained 
in  9  era  Part  78  and  referred  to  below 
as  the  regulations)  provide  a  system  for 
classifying  States  or  portions  of  States 
according  to  the  rate  of  brucella 
infection  present  and  the  general 
effectiveness  of  a  brucellosis  control 
and  eradication  program.  The 
classifications  are  Class  Free,  Class  A, 
Class  B,  and  Class  C.  States  or  areas 
that  do  not  meet  the  minimum  standards 
for  Class  C  are  required  to  be  placed 
under  Federal  quarantine.  The  State  of 
Ohio  is  designated  as  Class  A  status. 
This  document  amends  the  regulations 
to  change  the  brucellosis  program  status 
of  Ohio  from  Class  A  to  Class  Free. 

The  brucellosis  Class  Free 
classification  is  based  on  a  finding  of  no 
known  brucellosis  in  cattle  for  the  12 
months  preceding  classification  as  Class 
Free.  The  Class  C  classification  is  for 
States  or  areas  with  the  highest  rate  of 
brucellosis,  with  Class  A  and  Class  B  in 
between.  Restrictions  are  more  stringent 
for  movements  of  cattle  from  Class  A 
States  or  areas  compared  with 
movements  from  Class  Free  States  or 
areas,  and  are  more  stringent  for 
movements  from  Class  B  States  or  areas 
compared  with  movements  from  Class  A 
States  or  areas,  and  so  on. 

The  basic  standards  for  the  different 
classifications  of  States  or  areas 
concern  maintaining:  (1)  A  cattle  herd 
infection  rate  not  to  exceed  a  stated 
level  during  12  consecutive  months;  (2)  a 
rate  of  infection  in  the  cattle  population 
(based  on  the  percentage  of  brucellosis 
reactors  found  in  the  Market  Cattle 
Identification  (MCI)  program — a 
program  of  testing  at  stockyards,  farms, 
ranches,  and  slaughtering 
establishments)  not  to  exceed  a  stated 
level;  (3)  a  surveillance  system  that 


includes  testing  of  dairy  herds, 
participation  of  all  slaughtering 
establishments  in  the  MCI  program, 
identification  and  monitoring  of  herds  at 
high  risk  of  infection,  including  herds 
adjacent  to  infected  herHs  and  herds 
from  which  infected  animals  have  been 
sold  or  received,  and  having  an 
individual  herd  plan  in  effect  within  a 
stated  number  of  days  after  notification 
of  brucellosis  in  a  herd;  and  (4) 
minimum  procedural  standards  for 
administering  the  program. 

Before  the  publication  of  this  interim 
rule,  Ohio  was  classified  as  a  Class  A 
State  because  of  the  herd  infection  rate 
and  the  MCI  reactor  prevalence  rate. 
However,  a  review  of  the  brucellosis 
p'-ogram  establishes  that  Ohio  should  be 
changed  to  Class  Free  status. 

To  attain  and  maintain  Class  Free 
status,  a  State  or  area  must  (1)  remain 
free  from  field  strain  Brucella  abortus 
infection  for  12  consecutive  months  or 
longer,  (2)  must  maintain  a  12 
consecutive  months  MCI  reactor 
prevalence  rate  not  to  exceed  one 
reactor  per  2,000  cattle  tested  (0.050 
percent),  and  (3)  have  an  approved 
individual  herd  plan  in  effect  within  15 
days  of  locating  the  source  herd  or 
recipient  herd.  Ohio  now  meets  the 
criteria  for  classification  as  Class  Free. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  rule  in 
conformance  with  Executive  Order 
12291,  and  we  have  determined  that  it  is 
not  a  "major  rule."  Based  on  information 
compiled  by  the  Department,  we  have 
determined  that  this  rule  will  have  an 
effect  on  the  economy  of  less  than  $100 
million;  will  not  cause  a  major  increase 
in  costs  or  prices  for  consumers, 
individual  industries,  Federal,  State,  or 
local  government  agencies,  or 
geographic  regions;  and  will  not  cause  a 
significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

For  this  action,  the  Office  of 
Management  and  Budget  has  waived  its 
review  process  required  by  Executive 
Order  12291. 

Cattle  moved  interstate  are  moved  for 
slaughter,  for  use  as  breeding  stock,  or 
for  feeding.  Changing  the  status  of  Ohio 
reduces  certain  testing  and  other 
requirements  on  the  interstate 
movement  of  these  cattle.  Testing 
requirements  for  cattle  moved  interstate 
for  immediate  slaughter  or  to 
quarantined  feedlots  are  not  affected  by 
the  changes  in  status.  Cattle  from 


certified  brucellosis  free  herds  moving 
interstate  are  not  affected  by  this 
change  in  status.  We  have  determined 
that  the  change  in  brucellosis  status 
made  by  this  document  will  not  affect 
market  patterns  significantly  and  will 
not  have  a  significant  economic  impact 
on  those  persons  affected  by  this 
document. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction  Act 

This  interim  rule  contains  no 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq.). 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to  the 
provisions  of  Executive  Order  12372, 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  (See  7  CFR  Part  3015,  Subpart 
V.) 

Emergency  Action 

Dr.  John  K.  Atweli.  Deputy 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  for  Veterinary 
Services,  has  determined  that  an 
emergency  situation  exists,  which 
warrants  publication  of  this  interim  rule 
without  prior  opportunity  for  public 
comment.  Immediate  action  is 
warranted  to  remove  unnecessary 
restrictions  on  the  interstate  movement 
of  certain  cattle  from  Ohio. 

For  this  reason,  we  find  that,  pursuant 
to  the  administrative  procedure 
provisions  in  5  U.S.C.  553,  it  is  found 
upon  good  cause  that  prior  notice  and 
other  public  procedures  with  respect  to 
this  interim  rule  are  impracticable  and 
contrary  to  the  public  interest;  and  good 
cause  is  found  for  making  this  interim 
rule  effective  less  than  30  days  after 
publication  of  this  document  in  the 
Federal  Register.  We  are  requiring  that 
comments  concerning  this  interim  rule 
be  submitted  within  60  days  of  its 
publication.  We  will  discuss  comments 
received  and  any  amendments  required 
in  a  final  rule  that  will  be  published  in 
the  Federal  Register. 

List  of  Subjects  in  9  CFR  Part  78 

Animal  diseases.  Brucellosis,  Cattle, 
Hogs,  Quarantine,  Transportation. 


UM  I 
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PART  78— BRUCELLOSIS 

Accordingly  9  CFR  Part  78  is 
amended  as  fulluws: 

1.  The  authority  citation  for  Part  78 
continues  to  read  as  follows: 

Aut»>ority:  21  U  S  C.  llt-lKa-l.  114g.  115. 
117.  120.  121.  123-lZe.  134b,  134f  7  CFR  2.17. 
2.51,  and  371  2((l). 

§78.41     1  Amended] 

2.  Section  78.41,  paragraph  (a)  U 
amended  by  adding  "Ohio"  before 
"Pennsylvania". 

3.  Section  78.41.  paragraph  (b)  is 
amended  by  removing  "Ohio". 

Done  in  Washington,  DC.  this  Sth  day  of 
June.  1987. 

].K.  Atwell. 

Deputy  Administrator,  Veterinary  Servicea. 
Animal  and  PJant  Health  Inspection  Service. 
(FR  Doc.  67-13247  Fiied  6-10-87;  8:45  «mj 
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9  CFR  Part  78 

I  Docket  No.  87-0561 

BruceUo«is  in  Cattie;  State  and  Area 

Classlflcationa 

agency:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 
AcnoM:  Affirmation  of  interim  rule. 

summary:  We  are  affirming  without 
change  an  interim  rule  that  amended  the 
regulations  governing  the  interstate 
movement  of  cattle  because  of 
brucellosis  by  changing  the 
classification  of  Missouri  from  Class  B 
to  Qass  A.  This  action  is  necessary 
because  we  have  determined  that 
Missouri  meets  the  standards  for  Class 
A  status.  The  effect  of  this  action 
relieves  certain  restrictions  on  the 
interstate  movement  of  cattle  from 
Missouri. 

EFFECTIVE  DATE;  July  13.  1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Jan  Huhfr,  13omestic  i^ograms 
Support  Staff.  VS.  APHIS.  USD,\.  Room 
812.  Federal  Building,  6505  Belcrest 
Road.  Hyattsville.  MD  20782.  301-43ft- 
83B9. 
SUPPL£MENTARV  INFORMATION: 

Background 

In  an  interim  rule  pubUshed  in  the 
Federal  Register  and  effective  February 
13. 1987  (52  FR  4599-^1600.  Docket 
Number  87-008).  we  amended  the 
regulations  governing  the  interstate 
movement  of  cattle  because  of 
brucellosis  by  changing  the 
classification  of  Missouri  from  Class  B 
to  Class  A.  We  did  not  receive  any 
comments,  which  were  required  to  be 


filed  on  or  before  April  14. 1987.  The 
facts  presented  in  the  interim  rule  still 
provide  a  basis  for  the  amendment. 

Execntive  Order  12291  and  Rej^lntory 
Flexibility  Act 

We  are  issuuig  this  rule  in 
conformance  with  Executive  Order 
12291.  and  we  have  determined  that  it  it 
not  a  "major  rule."  Based  on  information 
compiled  by  the  Department,  we  have 
determined  that  this  rule  will  have  an 
effect  on  the  economy  of  less  than  Si 00 
million:  will  not  cause  a  major  increase 
in  oosts  or  prices  for  consumers. 
individual  industries.  Federal.  State  or 
local  government  agencies,  or 
geographic  r«»gi(3as;  and  will  not  cause  a 
significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States- based 
enterpnsfs  to  compete  with  foreign- 
based  enterpnses  in  domestic  or  export 
markets. 

For  this  action,  the  Office  of 
Management  and  Budget  has  waived  its 
review  process  required  by  Executive 
Order  12291. 

Cattle  moved  interstate  are  moved  for 
slaughter,  for  use  as  breeding  stock,  or 
for  feeding.  Changing  the  status  of 
Missouri  reduces  certain  testing  and 
other  requirements  on  the  interstate 
movement  of  these  cattle.  Testing 
requirements  for  cattle  moved  mlerstate 
for  immediate  slaughter  or  to 
quarantined  feedlots  are  not  affected  by 
these  changes  in  status.  Also,  cattle 
from  certified  brucellosis-free  herds 
moving  interstate  are  not  affected  by 
this  change  in  status.  We  have 
determined  that  the  change  in 
brucellosis  status  made  by  this 
document  will  not  affect  market  patterns 
and  will  not  have  a  significant  economic 
impact  on  those  persons  affected  by  this 
document. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to  the 
provisions  of  Executive  Order  12372. 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  (See  7  CFR  Part  3015,  Subpart 
V.) 

List  of  Subjects  in  9  CFR  Part  78 

Animal  diseases.  Brucellosis,  Cattle. 
Hogs.  Quarantine.  Transportation. 


PAFfT  78— B«OC£LLOStS 

Accordingly,  we  are  adapting  as  a 
final  rule  without  change,  the  interim 
rule  that  amended  9  CFR  Part  78  and 
that  was  published  at  52  FR  4599-4600 
on  February  13.  1987. 

Authority:  21  US.C  111-114«-1.  114j(.  115, 
117.  120.  121.  12»-12a.  134b,  134f;  7  CFR  2.17. 
2.51,  and  371.2(d). 

Done  In  Washington.  DC,  this  5th  day  of 
June,  1987. 
).K.  Atwell. 

Deputy  Administrator.  Veterinary  Servicei. 
Animal  and  Plant  Health  Inspection  Ser\ice. 
|FR  Doc  67-13249  Filed  6-10-87;  8:45  am) 
BIUJNC  COOC  I4I»-M-M 


FEDERAL  TRADE  COMMISSION 
16  CFR  Parts  3  and  4 

Practice  for  Adjudicative  Proceedings; 
Misc«ltan«ous  Rutes 

agency:  Federal  Trade  Commission. 
ACTION:  Final  rules. 

SUMMARY:  The  Commission  has  revised 
lis  Rules  of  Practice  and  Procedure 
governing  the  filing  in  adjudicative 
proceedings  of  documents,  such  as 
motions,  proposed  findings,  and  bnefs, 
that  include  in  camera  information.  The 
revision  makes  clear  that  two  versions 
of  such  documents  are  to  be  filed,  one 
for  the  proceeding's  m  camera  record, 
and  another  for  its  puWic  record.  The 
revision  is  intended  to  ensure  a 
complete  public  record  and  to  prevent 
inadvertent  public  disclosure  of  in 
camertj  mitterial. 

twcCMYE  DATE:  The  rules  are  effective 
June  11. 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Teresa  A.  Hennessy.  Office  of  the 
General  Counsel.  Federal  Trade 
Commission.  6th  Street  and 
Pennsylvania  Avenue,  NW,. 
Washington,  DC  20580  (202)  326-2444. 

SUPPLCMENTARY  INFORMATION:  The 

Commission  has  clarified  its  procedures 
for  the  filing  of  documents  in 
adjudicative  proceedings  that  contain 
information  that  has  been  granted  in 
camera  status  by  the  Administrative 
Law  Judge  ("ALJ")  pursuant  to  %  3.45(b) 
of  the  Commission's  Rules  of  Practice.  In 
reviewing  such  documents,  the 
Commission  has  found  it  difficult  to 
identify  the  in  camera  information  they 
contain.  The  Commission  also  wishes  to 
ensure  thai  the  public  records  of  its 
adjudicative  proceedings  are  complete, 
while  guarding  ugMinst  the  inadvertent 
public  disclosure  of  la  camera  materials. 


Accordingly,  the  Commission  has 
amended  its  Rules  of  Practice  to  make 
clear  that  when  a  party  considers  it 
necessary  to  include  in  camera 
information  in  any  document  filed  by 
the  party  in  an  adjudicative  proceeding, 
two  versions  of  the  document  must  be 
filed,  one  for  the  proceeding's  in  camera 
record  and  another  for  its  public  record. 
The  rules  impose  similar  requirements 
upon  ALJ's  with  respect  to  their  rulings 
and  initial  decisions  that  contain  in 
camera  material.  And  they  specify  that, 
where  applicable,  time  periods  that  run 
from  date  of  service  begin  from  service 
of  the  in  camera  version  of  the 
document,  not  the  public  record  version. 
The  rules  allow  additional  time  for  the 
filing  of  the  public  record  version.  They 
do  not,  however,  preclude  references  to 
or  general  descriptions  of  in  camera 
material  that  do  not  disclose  the  in 
camera  material  itself.  Conforming 
changes  also  are  made  to  other  rules. 

List  of  Subjects 

16  CFR  Part  3 

Administrative  practice  and 
procedure.  Investigations. 

16  CFR  Part  4 

Administrative  practice  and 
procedure.  Freedom  of  Information  Act, 
Privacy  Act,  Sunshine  Act, 

For  these  reasons,  16  CFR  Parts  3  and 
4  are  revised  to  read  as  follows: 

PART  3— RULES  OF  PRACTICE  FOR 
ADJUDICATIVE  PROCEEDINGS 

1.  The  authority  for  Part  3  continues  to 
read  as  follows: 

Authority:  Sec,  6,  38  Stat.  721  (15  U.S.C.  46). 
unless  otherwise  noted. 

2.  Section  3.22  is  amended  by  revising 
paragraphs  (a),  (b).  (c).  and  (e)  to  read 
as  follows: 

§  3.22    Motions. 

(a)  Presentation  end  disposition. 
During  the  time  a  proceeding  is  before 
an  Administrative  Law  Judge,  all 
motions  therein,  except  those  filed  under 
§  3.42(g)  or  §  4.17,  shall  be  addressed  to 
the  Administrative  Law  Judge,  and,  if 
within  his  authority,  shall  be  ruled  upon 
by  him.  Any  motion  upon  which  the 
Administrative  Law  Judge  has  no 
authority  to  rule  shall  be  certified  by 
him  to  the  Commission,  with  his 
recommendation  where  he  deems  it 
appropriate.  Such  recommendation  may 
contain  a  proposed  disposition  of  the 
motion  or  other  relevant  comments  or 
observations.  Where  the  Commission 
believes  that  a  recommendation  or  an 
amplification  thereupon  would  assist  it 
in  its  deliberations,  it  may  order  the 
Administrative  Law  Judge  to  file  a 


recommendation.  If  the  Administrative 
Law  Judge  includes  in  any  ruling  or 
recommendation  information  that  has 
been  granted  in  camera  status  pursuant 
to  §  3.45(b),  the  Judge  shall  file  two 
versions  of  the  ruling  or 
recommendation.  A  complete  version 
shall  be  marked  "In  Camera" on  the  first 
page  and  shall  be  served  upon  the 
parties.  The  complete  version  will  be 
placed  in  the  in  camera  record  of  the 
proceeding.  An  expurgated  version,  to 
be  filed  within  five  days  after  the  filing 
of  the  complete  version,  shall  omit  the  in 
camera  information  that  appears  in  the 
complete  version,  shall  be  marked 
"Public  Record"  on  the  first  page,  shall 
be  served  upon  the  parties,  and  shall  be 
included  in  the  public  record  of  the 
proceeding.  All  written  motions  shall  be 
filed  with  the  Secretary  of  the 
Commission,  and  all  motions  addressed 
to  the  Commission  shall  be  in  writing, 

(b)  Content.  All  written  motions  shall 
state  the  particular  order,  ruling,  or 
action  desired  and  the  grounds  therefor. 
If  a  party  includes  in  a  motion 
information  that  has  been  granted  in 
camera  status  pursuant  to  §  3.45(b).  the 
party  shall  file  two  versions  of  the 
motion  in  accordance  with  the 
procedures  set  forth  in  §  3.45(eJ.  The 
time  period  specified  by  §  3.22(c)  within 
which  an  opposing  party  may  file  an 
answer  will  begin  to  run  upon  service  on 
that  opposing  party  of  the  in  camera 
version  of  a  motion. 

(c)  Answers.  Within  ten  (10)  days 
after  service  of  any  written  motion,  or 
within  such  longer  or  shorter  time  as 
may  be  designated  by  the 
Administrative  Law  Judge  or  the 
Commission,  the  opposing  party  shall 
answer  or  shall  be  deemed  to  have 
consented  to  the  granting  of  the  relief 
asked  for  in  the  motion.  If  an  opposing 
party  includes  in  an  answer  information 
that  has  been  granted  in  camera  status 
pursuant  to  §  3.45(b),  the  opposing  party 
shall  file  two  versions  of  the  answer  in 
accordance  with  the  procedures  set 
forth  in  §  3.45(e).  The  moving  party  shall 
have  no  right  to  reply,  except  as 
permitted  by  the  Administrative  Law 
Judge  or  the  Commission. 

•        *        •        •        « 

(d)  *  *  * 

(e)  Rulings  on  motions  for  dismissal. 
When  a  motion  to  dismiss  a  complaint 
or  for  other  relief  is  granted  with  the 
result  that  the  proceeding  before  the 
Administrative  Law  Judge  is  terminated, 
the  Administrative  Law  Judge  shall  file 
an  initial  decision  in  accordance  with 
the  provisions  of  §  3.51.  If  such  a  mofion 
is  granted  as  to  all  charges  of  the 
complaint  in  regard  to  some,  but  not  all. 
of  the  respondents,  or  is  granted  as  to 
any  part  of  the  charges  in  regard  to  any 


or  all  of  the  respondents,  the 
Administrative  Law  Judge  shall  enter  his 
ruling  on  the  record,  in  accordance  with 
the  procedures  set  forth  in  paragraph  (a) 
above,  and  take  it  into  account  in  his 
initial  decision.  When  a  motion  to 
dismiss  is  made  at  the  close  of  the 
evidence  offered  in  support  of  the 
complaint  based  upon  an  alleged  failure 
to  establish  a  prima  facie  case,  the 
Administrafive  Law  Judge  may.  if  he  so 
elects,  defer  ruling  thereon  until  the 
close  of  the  case  for  the  reception  of 
evidence. 
*        •        *        «        * 

3.  Section  3.24(a)(2)  is  revised  to  read 

as  follows: 

§  3.24    Summary  decisions. 

(a)  •  •  * 

(2)  Any  other  party  may,  within  ten 
(10)  days  afier  service  of  the  motion,  file 
opposing  affidavits.  The  Administrative 
Law  Judge  may,  in  his  discretion,  set  the 
matter  for  oral  argument  and  call  for  the 
submission  of  briefs  or  memoranda.  If  a 
party  includes  in  any  such  brief  or 
memorandum  information  that  has  been 
granted  in  camera  status  pursuant  to 
§  3.45(b),  the  party  shall  file  two 
versions  of  the  document  in  accordance 
with  the  procedures  set  forth  in  §  3,45(e). 
The  decision  sought  by  the  moving  party 
shall  be  rendered  within  thirty  (30)  days 
if  the  pleadings  and  any  depositions, 
answers  to  interrogatories,  admissions 
on  file,  and  affidavits  show  that  there  is 
no  genuine  issue  as  to  any  material  fact 
and  that  the  moving  party  is  entitled  to 
such  decision  as  a  matter  of  law.  Any 
such  decision  shall  constitute  the  initial 
decision  of  the  Administrative  Law 
Judge  and  shall  accord  with  the 
procedures  set  forth  in  §  3.51(c).  A 
summary  decision,  interlocutory  in 
character  and  in  compliance  with  the 
procedures  set  forth  in  §  3.51(c),  may  be 
rendered  on  the  issue  of  liability  alone 
although  there  is  a  genuine  issue  as  to 
the  nature  and  extent  of  relief. 
«        *        *        *        « 

4,  Section  3.45  is  amended  by  revising 
paragraphs  (b)  and  (d)  and  by  adding 
paragraph  (e)  to  read  as  follows: 

§  3.45    In  Camera  orders 

(a)  •  •  • 

(b)  In  camera  treatment  of  documents 
and  testimony.  The  Administrative  Law 
Judge  may  order  documents,  testimony, 
or  portions  thereof  offered  into 
evidence,  whether  admitted  or  rejected, 
to  be  placed  in  camera  upon  a  finding 
that  their  public  disclosure  will  likely 
result  in  a  clearly  defined,  serious  injury 
to  the  person,  partnership  or  corporation 
requesting  their  in  camera  treatment. 
This  finding  shall  be  based  on  the 


UM  I 
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standard  articulated  in  HP.  Hitod & 
Sons,  inc..  58  FTC.  1184.  1 186  (1961^ 
see  also  Bnstul  Myers  Co.,  90  F.T.C  455, 
456  (1977),  which  established  a  three- 
part  test  that  was  modified  by  General 
Foods  Corp..  95  F.T.C.  352.  355  (1980).  No 
document,  testimony,  or  pf)rtion  thereof 
offered  into  evidence,  whether  iidmitted 
or  rejected,  may  be  withheld  from  the 
public  record  unless  it  falls  within  the 
scope  of  an  order  issued  in  accordance 
with  this  section,  stating  the  date  on 
which  ia  camera  treatinent  will  expire 
and  specifying: 

(1)  A  description  of  the  documents  or 
testimony: 

(2)  A  statement  of  the  reasons  for 
granting  in  camera  treatment;  and 

(3)  A  statement  of  the  reasons  for  the 
date  on  which  m  camera  treatment  will 
expire.  Any  party  desiring,  for  the 
preparation  and  presentation  of  the 
case,  to  disclose  in  camera  documents 
or  testimony  to  experts,  consultants,    , 
prospective  witnesses,  or  witnesses, 
shall  make  application  to  the 
Administrative  Law  Judge  setting  forth 
the  justification  therefor.  The 
Administrative  Law  Judge,  in  granting 
such  application  for  good  cause  found, 
shall  enter  an  order  protecting  the  rights 
of  the  affected  parties  and  preventing 
unnecessary  disclosure  of  information. 
In  camera  documents  and  the  transcript 
of  testimony  subject  to  an  in  camera 
order  shall  be  segregated  from  the 
public  record  and  filed  in  a  sealed 
envelope,  bearing  the  title,  the  docket 
number  of  the  proceeding,  the  notation 
"In  Camera  Record  under  §  3.45,"  and 
the  date  on  which  in  camera  treatment 
expires. 

(d)  Briefs  and  other  submissions 
referring  to  in  camera  information. 
Parties  shall  not  disclose  information 
that  has  been  granted  in  camera  status 
pursuant  to  §  3.45(b)  in  the  public 
version  of  proposed  findings,  briefs,  or 
other  documents.  This  provision  does 
not  preclude  references  in  such 
proposed  findings,  briefs,  or  other 
documents  to  in  camera  information  or 
general  statements  based  on  the  content 
of  such  information. 

(e)  When  in  camera  information  is 
included  in  briefs  and  other 
submissions.  If  a  party  includes  specific 
information  that  has  been  granted  in 
camera  status  pursuant  to  §  3.45(b)  in 
any  document  filed  in  a  proceeding 
under  this  part,  the  party  shall  file  two 
versions  ot  the  document.  A  complete 
version  shall  be  marked  "In  Camera" on 
the  first  page  and  shall  be  filed  with  the 
Secretary  and  served  upon  the  parties  in 
accordance  with  the  rules  in  this  part. 
Any  time  period  within  which  these 
rules  allow  a  party  to  respond  to  a 


doctuneni  shall  mo  from  the  date  the 
party  is  serve*!  wuh  the  complete 
version  of  the  docMment.  An  expurgated 
version  of  the  document,  marked    Public 
Record"  on  the  first  pa^  and  oraiUing 
the  in  camera  informaticxi  that  appears 
in  the  complete  version,  shall  be  filed 
with  the  Secretary  within  five  days  after 
the  filing  of  the  complete  version,  unless 
the  Admuiistrnlive  Law  Jud^e  or  the 
Commission  directs  otherwise,  and  shall 
be  served  upon  the  parlies.  The 
expurgated  version  shall  indicate  any 
omissions  wilh  brackets  or  elipae*. 

5.  Section  i.4tt(a)  is  revised  to  read  as 
follows: 

§  3.48    Proposed  fin<I1ng»,  conclusions, 
and  ortlvr. 

(a)  General.  At  the  close  of  the 
reception  of  evidence,  or  within  a 
reasonable  time  thereafter  fixed  by  the 
Administrative  Law  Judge,  any  party 
may  file  with  the  Secretary  of  the 
Commission  for  consideration  of  the 
Administrative  Law  Judge  proposed 
findings  of  fact,  conclusions  of  law.  and 
rule  or  order,  together  wilh  reasons 
therefor  and  briefs  in  support  thereof. 
Such  proposals  shall  be  in  writing,  shall 
be  served  upon  all  parties,  and  shall 
contain  adequate  references  to  the 
record  and  authorities  relied  on.  If  a 
party  includes  in  the  proposals 
information  that  has  been  granted  in 
camera  status  pursuant  to  {  3.45(b),  the 
party  shall  file  two  versions  of  the 
proposals  in  accordance  with  the 
procedures  set  forth  in  S  3.45(e). 
•        *        «        •        * 

6.  Section  3.51(c)(1)  is  revised  to  read 
as  follows: 

§  3.51     Inttlal  decision. 

*  *  •  •  • 

(c)  Content.  (1)  The  initial  decision 
shall  include  a  statement  of  findings 
(with  specific  page  references  to 
principal  supporting  items  of  evidence  in 
the  record)  and  conclusions,  as  well  as 
the  reasons  or  basis  therefor,  upon  all 
the  material  issues  of  fact,  law,  or 
discretion  presented  on  the  record  (or 
those  designated  under  paragraph  (c)(2) 
of  this  section)  and  an  appropriate  rule 
or  order.  If  the  Administrative  Law 
Judge  includes  in  the  initial  decision 
information  that  has  been  granted  in 
camera  status  pursuant  to  §  3.45(b),  the 
Judge  shall  file  two  versions  of  the 
initial  decision.  A  complete  version,  to 
be  filed  within  the  time  period  provided 
by  S  3.51(a).  shall  be  marked  "Jn 
Camera"  on  the  first  page,  and  shall  be 
served  upon  the  parties.  The  complete 
version  will  be  placed  in  the  in  camera 
record  of  the  proceeding.  Any  time 
period  under  this  Part  that  begins  with 
the  date  ot  service  on  a  party  of  an 


initial  decision  shall  begin  to  run  from 
the  date  the  party  is  wfved  with  the 
complete  version  of  the  initial  tiecislon. 
An  expurgated  version,  marked  '  l*ublic 
Record"  on  the  first  p.i><e  nnd  omitting 
the  m  camera  information  that  appears 
in  the  complete  version,  shall  be  filed 
within  five  days  after  the  filing  of  the 
complete  vrrsion  'Vht'  expurgated 
version  shall  intiicate  any  omissions 
with  brackets  or  elipses.  The  expurgated 
version  shall  be  placed  in  the  public 
record  of  the  proceeding  and  served 
upon  the  parties. 
•        •        •         •         • 

7.  Sections  3.52(fl  through  3.52(j)  are 
redesignated  as  5§  3.52(g)  through 
3.52(k).  respectively,  and  a  new  §  3.52(f) 
is  added  to  read  as  follows: 

§  3.52    Appeal  from  Initial  decision. 

(f)  In  camera  information.  If  a  party 
includes  in  any  brief  to  be  filed  under 
this  section  information  that  has  been 
granted  in  camera  status  pursuant  to 
§  3.45(b),  the  party  shall  file  two 
versions  of  the  brief  in  accordance  with 
the  procedures  set  forth  in  S  3.45(e).  The 
time  period  specified  by  this  section 
within  which  a  party  may  file  an 
answering  or  reply  brief  will  begin  to 
run  upon  service  on  the  party  of  the  in 
camera  version  of  a  brief. 


PART  4— MISCELLANEOUS  RULES 

8.  The  authority  for  Part  4  continues  to 
read  as  follows: 

Authority:  Sec.  6,  38  Stat.  721  (15  U.S.C.  46). 
unless  otherwise  noted. 

9.  Section  4.9(b)(5)  introductory  text  is 
revised  to  read  as  follows: 

§  4.9    Public  records. 

(b)  *  *  * 

(5)  Adjudicative  proceeedings  and 
litigated  orders.  (16  CFR  3.1-3.24,  3.31- 
3.55,  4.7) — Except  for  transcripts  of 
matters  heard  in  camera  pursuant  to 
§  3.45  and  documents  filed  in  camera 
pursuant  to  55  3.22,  3.24,  3.45,  3.46,  3.51 
and  3.52;  (i)  The  versions  of  pleadings 
and  transcripts  of  prehearing 
conferences  (to  the  extent  made 
available  under  5  3.21(e),  motions, 
certifications,  orders,  and  the  transcripts 
of  hearings  (including  public 
conferences),  testimony,  oral  arguments, 
and  other  material  made  a  part  thereof, 
and  exhibits  and  documents  received  in 
evidence  or  made  a  part  of  the  public 
record  in  adjudicative  proceedings; 
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10.  Section  4.9(c)  is  amended  by 
revising  the  title  to  read  •Confidentiality 
and  in  camera  records." 

11.  Section  4.9(c)(2)  is  redesignated  as 
§  4.9(c)(3),  and  a  new  5  4.9(c)(2)  is  added 
to  read  as  follows: 

§  4.9  PubHc  records. 
•         •         •         •        « 

(c)  *  *  • 

(2)  Motions  seeking  in  camera 
treatment  of  documents  submitted  in 
connection  with  a  proceeding  under  Part 
3  of  these  rules  shall  be  filed  with  the 
Administrative  Law  Judge  who  is 
presiding  over  the  proceeding. 
»        •         •         •         • 

By  direction  of  the  Commission. 
Emily  H.  Rock. 
Secretary. 
[FR  Doc.  87-13159  Filed  6-10-87;  8:45  am) 

BILUMG  COOE  <7M-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  240 

[Release  No.  34-24553;  File  No.  87-21-86] 

Financial  Responsibility  Rules 

agency:  Securities  and  Exchange 

Commission. 

ACTION:  Final  rule  amendments. 

SUMMARY:  The  Securities  and  Exchange 
Commission  ("Commission")  is 
amending  its  net  capital,  recordkeeping 
and  quarterly  securities  count  rules 
under  the  Securities  Exchange  Act  of 
1934  ("Act")  in  connection  with  the 
treatment  of  repurchase  and  reverse 
repurchase  agreements  entered  into  by 
registered  broker-dealers.  The 
recordkeeping  rule  is  amended  to 
specifically  require  broker-dealers  to 
maintain  certain  books  and  records  with 
respect  to  their  repurchase  and  reverse 
repurchase  transactions,  including 
securities  records  and  copies  of  all 
confirmations.  The  quarterly  securities 
count  rule  is  amended  to  clarify  that 
broker-dealers  are  required  to  account 
for  securities  that  are  the  subjects  of 
repurchase  and  reverse  repurchase 
agreements,  as  they  do  for  other 
securities  for  which  they  are 
responsible.  The  net  capital  rule  is 
amended  to  establish  deductions  from 
net  worth  in  arriving  at  net  capital  for 
repurchase  and  reverse  repurchase 
agreements  under  certain  risk 
circumstances.  The  rule  is  further 
amended  to  require  additional  capital 
when  the  broker-dealer  has  attained  a 
high  degree  of  leverage  as  a  result  of 
those  agreements.  The  rule  as  amended 
will  also  require  deductions  regarding 


transactions  with  affiliates  when  the 
affiliate's  records  are  not  made 
available  for  examination. 
EFFECTIVE  DATE:  Ninety  days  from 
publication  in  the  Federal  Register, 
except  for  amendments  to  §5  240.17a-3 
and  240.17a-13  which  will  be  effective 
on  July  25, 1987. 

FOR  FURTHER  INFORMATION  CONTACT 
Michael  A.  Macchiaroli,  (202)  272-2904, 
Julio  A.  Mojica,  (202)  272-2372,  or 
Michael  P.  Jamroz,  (202)  272-2398, 
Division  of  Market  Regulation,  450  5th 
Street.  NW.,  Washington,  DC  20549. 
SUPPLEMENTARY  INFORMATION; 
I.  Introduction 

In  September  of  1986.  the  Commission 
proposed  amendments  to  its  financial 
responsibility  rules  relating  to 
repurchase  and  reverse  repurchase 
agreements  ("repos"  and  "reverse 
repos").'  Those  proposed  amendments 
were  the  result  of  the  failures  of  several 
government  securities  dealers  which 
caused  substantial  harm  to  public 
investors  and  broker-dealers  through 
fraudulent  practices  or  inadequate 
accountability.* 

In  response  to  those  failures,  the 
Congress  has  enacted  the  Government 
Securities  Act  ("GSA")  which,  among 
other  things,  granted  the  Department  of 
Treasury  ("Treasury")  authority  to 
adopt  financial  responsibility  rules  for 
all  brokers  and  dealers  in  government 
securities,  including  those  currently 
registered  with  the  Commission,  ' 
Subsequently,  the  Treasury  has 
proposed  rules  that,  to  a  large  extent, 
incorporate  existing  Commission 
financial  responsibility  regulations.  * 
With  some  modification,  the  Treasury's 
proposed  rules  would  require  all 
government  securities  brokers  and 
dealers  to  comply  with  Securities 
Exchange  Act  Rules  17a-3, 17a-4, 17a-5, 
17a-7, 17a-8, 17a-ll,  17a-13  and  15c3-3, 
The  modifications  to  the  Treasury's 
proposed  version  of  Commission  Rules 
17a-3  and  17a-13  *  include  those 


'  See  Securities  Exchange  Act  Release  No.  23602 
(September  4. 1986)  51  FR  32858  (September  15. 
1986)  A  repurcliase  agreement  involving  a  security 
is  the  sale  of  thai  secunty  at  a  specified  price  witti  a 
simultaneous  agreement  to  repurchase  tlie  security 
at  a  specified  pnce  on  a  specified  future  dale.  A 
reverse  repurchase  agreement  involving  a  security 
is  the  purchase  of  thai  security  at  a  specified  price 
with  a  simultaneous  agreement  to  resell  the  security 
at  a  specified  price  on  a  specified  future  dale. 

•  See  The  Regulation  of  the  Government 
Securities  Market.  Report  by  the  Securities  and 
Exchange  ConunlHion  to  the  Subcommittee  on 
Telecommunications.  Consumer  Protection  and 
Finance  of  the  Committee  on  Energy  and  Commerce 
of  the  U.S.  House  of  Representatives  (June  20. 1985). 

'  See  section  15C(b)  of  the  Securities  Exchange 
Act  as  amended  by  the  GSA. 

•  See  52  FR  5860  (February  25.  1987). 

•  See  17  CFR  240.17a-3  and  17  CFR  240.178-13. 


amendments  proposed  by  the 
Commission  in  September. 

Tlie  Treasury  also  proposed  to  apply 
Rule  15c3-3  to  all  government  securities 
dealers,  with  certain  modifications.  The 
proposed  modifications  to  Rule  15c3-3  • 
relate  to  hold  in  custody  repos  '  and 
would  alter  the  requirements  proposed 
by  the  Commission  in  September.  In  its 
release,  the  Commission  proposed  to 
require  broker-dealers  that  enter  into 
hold  in  custody  repurchase  agreements 
to:  (i)  Disclose  the  rights  and  liabilities 
of  the  parties,  including  the  fact  that  the 
Securities  Investor  Protection 
Corporation  ("SIPC")  has  taken  the 
position  that  coverage  under  the 
Securities  Investor  Protection  Act  of 
1970  may  not  be  available;  (ii)  confirm 
the  securities  that  are  subject  to  such 
agreement;  and  (iii)  maintain  possession 
and  control  of  those  securities  with 
certain  exceptions.  The  Commission's 
proposed  amendments  would  not 
require  possession  and  control  during 
the  trading  day  for  securities  subject  to 
hold  in  custody  repurchase  agreements 
of  over  $1  milhon.  That  exemption  was 
provided  to  facilitate  the  settlement  of 
government  securities  transactions 
during  the  trading  day. 

The  comments  rearding  the  oroposed 
amendments  to  Rule  153-3  were 
favorable  in  most  instances  except  with 
respect  to  the  requirement  to  disclose 
the  rights  and  liabilities  of  the  parties  to 
repurchase  agreements.  The 
Commission  has  determined,  however, 
to  repropose  the  amendments  to  Rule 
15c3-3  in  a  manner  that  will 
substantially  conform  Rule  15c3-3  to  the 
Treasury's  rule.  The  Commission's 
proposal  is  the  subject  of  a  separate 
release. 

Although  not  every  comment  is 
discussed  in  this  release,  the  comments 
received  with  respect  to  Release  No.  34- 
23602  have  been  reviewed  extensively 
by  the  Commission  and  incorporated,  as 
appropriate,  in  the  amendments  that  the 
Commission  is  adopting  today.  In 
addition,  a  summary  of  comments  has 
been  prepared  and  placed  in  Public  File 
No.  S7-21-86.  The  comments  received 
by  the  Commission  regarding  the 
proposed  amendments  to  Rules  17a-3 
and  17a-13  were  generally  favorable. 
With  respect  to  Rule  15c3-l,  the 
comments  suggested  that: 

(i)  The  increased  capital  requirement 
for  excess  margin  would  inhibit  the 
broker-dealer's  ability  to  control  credit 
risk: 


•  See  17  CFR  240.15c3-3. 

*  A  hold  in  custody  repurchase  agreement  is  a 
repurchase  agreement  where  the  broker.dealer 
retains  custody  of  the  counterparty's  secunties. 


UM  I 
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(ii)  The  deduction  for  reverse  repos 
should  not  be  100%  of  the  deficit  and 
should  allow  for  margin  calls;  and 

(iii)  The  examination  of  the  affiliate 
should  be  limited  to  verification  of 
which  entity  has  possession  and  control 
over  the  collateral.  The  amendments  to 
Rules  17a-3. 17a-13  and  Rule  15c3-l  and 
the  comments  received  with  respect  to 
those  rules  are  discussed  in  greater 
detail  below. 

II.  Accountability  for  Money  and 
Securities 

1.  Rule  17Q-3 

Rule  17a-3  prescribes  the  books  and 
records  that  a  broker-dealer  is  required 
to  maintain.  The  proposed  amendments 
will  specifically  require  a  broker-dealer 
to:  (i)  Maintain  a  separate  ledger 
reflecting  the  assets  and  liabilities 
resulting  from  repo  and  reverse  repo 
transactions  (commonly  referred  to  as 
the  "Repo  Book");  (ii)  record  securities 
subject  to  repos  and  reverse  repos  on 
the  securities  record;  and  (iii)  maintain 
copies  of  confirmations  that  it  sends  out 
with  regard  to  repurchase  transactions. 
The  commentators  generally  supported 
the  amendments  to  Rule  17a-3  and  the 
Commission  has  determined  to  adopt 
the  proposed  amendments  to  ensure 
accountability  for  the  funds  and 
securities  involved  in  repo  transactions. 

2.  Rule  17a-13 

Rule  17a-13  requires  that  a  broker- 
dealer  physically  count,  verify  and 
account  for  securities  held  in  his 
physical  possession  or  otherwise  within 
his  control  or  direction.  Currently,  the 
Rule  does  not  contain  a  specific 
reference  to  securities  that  are  the 
subjects  of  repurchase  and  reverse 
repurchase  agreements.  The  purpose  of 
the  amendment  is  to  make  it  clear  that  a 
broker-dealer  is  held  accountable  for 
repo  securities  as  it  is  other  securities 
subject  to  its  possession  or  control.  The 
commentators  generally  expressed 
support  for  the  amendment  and  the 
Commission  is  adopting  it  in  the  form 
proposed.* 


"  One  commentator  asked  If  subttitulion  of 
st'curiliea  suhiect  to  a  repurchase  agreement  would 
cjuse  the  thirty  day  period  under  the  rule  to  start 
aRBin.  Paragraph  (b)(3)  to  Rule  17«-13  require* 

venriration  of  securities subiecl  to  his 

control  or  direction  but  not  In  his  physical 
possession,  where  such  securities  have  been  in  said 
status  for  longer  than  thirty  days".  The  Commission 
Irfkes  the  position  that  the  substitution  of  securities 
subiect  to  a  repurchase  agreement  changes  the 
status  of  those  securities  for  purposes  of  Rule  17b- 
13.  Consequently,  any  substitution  would  cause  the 
thirty  day  period  to  start  again. 


III.  Leverage  and  Risk  Control 

1.  Introduction 

Securities  Exchange  Act  Rule  15c3-l 
requires  that  a  broker-dealer's  net 
capital  must  exceed  the  greater  of 
$25,000  or  6%  percent  of  its  aggregate 
indebtedness  "  if  the  broker-dealer  does 
not  elect  the  alternative  method.  If  it 
elects  the  alternative  method  under 
paragraph  (f).  the  broker-dealer's  net 
capital  must  exceed  the  greater  of 
$100,000  or  2  percent  of  its  aggregate 
debit  items  as  computed  in  accordance 
with  the  Securities  Exchange  Act  Rule 
15c3-3a  Formula  for  Determination  of 
Reserve  Requirement  for  Brokers  and 
Dealers  (  "Reserve  Formula").  Net 
capital,  defined  in  paragraph  (c)(2)  of 
Rule  15c3-l.  is  computed  by  deducting 
from  net  worth,  among  other  things, 
illiquid  assets,  unsecured  receivables, 
and  certain  percentage  deductions  of  the 
market  value  of  securities  and 
commodities  positions  of  the  firm.  Those 
percentages  generally  take  into  account 
market  risk,  liquidity  and  volatility  of 
the  broker-dealer's  holdings. 

2.  Reverse  Repurchase  Agreements 
Deficits 

When  the  uniform  net  capital  rule  was 
adopted  in  1975.  the  Commission 
required  broker-dealers  to  deduct  from 
net  worth  in  arriving  at  net  capital  the 
amount  by  which  the  contract  price  of  a 
reverse  repo  exceeded  the  value  of  the 
securities  received  under  the  agreement 
("reverse  repo  deficit").'"  The 
Commission's  rule  reflected  that  if  a 
broker-dealer  does  not  receive  securities 
or  other  property  of  sufficient  worth  to 
cover  the  counterparty's  obligation 
under  a  reverse  repurchase  agreement, 
the  broker-dealer  is  exposed  to  risk  for 
the  amount  of  the  deficiency. 

In  1982,  the  Commission  adopted  the 
current  treatment  of  reverse  repo 
deficits  "  Instead  of  deducting  the 
entire  deficit,  the  Commission  amended 
the  rule  such  that  only  a  percentage  of 
the  deficit,  depending  on  the  term  of  the 
agreement,  would  be  required  to  be 
deducted.  Those  amendments  were  in 
response  to  the  concerns  of  broker- 
dealers  regarding  the  application  of  the 
rule  to  the  practices  of  the  bme.  The  rule 


•  The  term  aggregage  indebtedness  is  defined  in 
paragraph  Rule  15c3-l(c)(l). 

"See  Securities  Exchange  Act  Release  No.  11497 
(June  28,  1975).  40  FR  29729  (July  16.  197S). 

' '  See  Secunties  Exchange  Act  Release  No.  18737 
(Mar.  13. 1982).  47  FR  21758  (May  20. 1982). 
Subparagraph  (c)(2)(iv)(F)  of  Rule  15c3-l  prescribes 
a  schedule  of  deductions  ranging  from  zero  to  100 
percent  for  deflcits  resulting  from  reverse 
repurchase  agreements  (;.e..  the  difference  between 
the  contract  pnce  and  the  market  value  of  the 
security).  The  amount  of  the  charge  depends  on  the 
maturity  of  the  repo  agreement. 


recognized  that  many  repurchase 
agreements  were  term,  as  opposed  to 
overnight  agreements,  and  reverse  repo 
deficits  were  likely  to  occur  as  time 
passed. 

Some  commentators  suggested  that 
the  reverse  repo  deficit  deduction 
should  be  similar  to  the  proposed 
charges  for  repo  deficits.'*  Under  the 
proposal,  the  broker-dealer  would  not 
deduct  the  entire  repo  deficit  as  it  would 
a  reverse  repo  deficit.  The  proposal 
would  only  require  a  deduction  when 
the  repo  deficit  exceeded  certain 
specified  constraints.  The  Commission 
designed  the  repo  deficit  deductions  in 
this  manner  to  recognize  that  broker- 
dealers  normally  provide  excess 
securities  under  a  repo  as  a  "cushion"  or 
margin.  Conversely,  the  Commission 
understands  that  when  broker-dealers 
engage  in  reverse  repos,  they  normally 
receive  excess  securities.  Therefore,  the 
deduction  for  reverse  repo  deficits  not 
only  more  accurately  rt-flects  risk,  but 
also  the  current  industry  practice. 
Accordingly,  the  Commission  has 
adopted  the  proposed  amendment. 

3.  Repurchase  Agreement  Deficits 

For  repo  deficits,  the  proposed 
amendments  required  broker-dealers  to 
deduct  the  largest  amount  computed 
under  three  separate  tests.  Under  the 
first  test,  the  broker-dealer  deducts  the 
amount  by  which  the  value  of  U.S. 
Treasury  secunties  siit))fct  to 
repurchase  agreements  with  a 
counterparty  exceeds  106  percent  of  the 
funds  received  by  the  broker-dealer 
under  those  agreements.  This  charge 
takes  into  account  the  risk  that  the 
broker-dealer  is  exposed  to  when  it 
delivers  securities  under  a  repurchase 
agreement  that  are  valued  in  excess  of 
the  amount  the  broker-dealer  receives 
from  the  counterparty. 

Under  the  second  test,  the  broker- 
dealer  deducts  the  excess  of  the 
difference  between  the  market  value  of 
securities  subject  to  repurchase 
agreements  with  a  counterparty  and  the 
funds  received  (if  less  than  the  market 
value  of  the  securities)  over  25  percent 
of  the  broker-dealer's  tentative  net 
capital.  The  second  charge  takes  into 
account  the  exposure  to  risk  incurred  by 
the  broker-dealer  in  delivering  a 
concentration  of  excess  securities  under 
repurchase  agreements  to  one 
counterparty. 

Under  the  third  test,  the  broker-dealer 
compares  the  aggregate  market  value  of 


securities  subject  to  repurchase 
agreements  to  the  total  amount  of  funds 
it  has  received  under  such  agreements. 
If  the  aggregate  market  value  of  the 
securities  exceeds  the  funds  received  by 
an  amount  greater  than  300  percent  of 
the  broker-dealer's  tentative  net  capital 
the  broker-dealer  is  required  to  deduct 
the  amount  equal  to  the  excess  over  300 
percent  of  the  broker-dealer's  tentative 
net  capital.  The  third  computation 
compares  the  aggregate  repurchase 
agreement  exposure  with  all 
counterparties  to  the  broker-dealer's 
tentative  net  capital. 

The  Commission  continues  to  believe 
that  the  three  alternative  tests 
accurately  measure  the  risks  entailed  in 
repurchase  transactions.  Accordingly, 
the  Commission  has  adopted  the 
proposed  amendments  with  two 
modifications.  As  in  the  case  of  reverse 
repo  deficits,  the  commentators 
requested  that  margin  calls  be  taken  . 
into  account.  In  recognition  of  the 
industry  practice  of  requesting  margin 
when  exposure  exceeds  certain  limits. 
the  Commission  has  modified  the 
amendments  to  reduce  the  repo  deficit 
for  purposes  of  the  rule  by  margin  calls 
outstanding  one  business  day  or  less.  In 
computing  the  deductions,  the  broker- 
dealer  is  allowed  to  net  repurchase  and 
reverse  repurchase  agreements  into  with 
the  same  party.'* 

The  commentators  also  pointed  out 
that  the  105%  parameter  under  the  first 
test  should  be  increased  where  the 
securities  subject  to  the  repo  are  not 
United  States  Treasury  securities.  These 
commentators  noted  that  it  was  common 
industry  practice  to  require  Government 
Agency  Securities  valued  in  excess  of 
105  percent  of  the  funds  received  in  the 
repo.  For  this  reason,  the  factor  has 
been  increased  to  110  percent  for 
mortgage-backed  securities  and  to  120 
percent  for  other  securities. 

4.  Excess  Margin  on  Reverse  Repos 

While  most  broker-dealers  properly 
protect  themselves  against  credit  risk 
related  to  reverse  repos  by  receiving 


'•  A  repurchase  agreement  deficit  occurs  when 
the  market  value  of  securities  subject  to  a 
rt'purchase  agreement  exceeds  the  contract  price  of 
the  repurchase  agreement. 


"  The  Commission  recognizes  that  when  a 
broker-dealer  enters  into  repurchase  agreements 
using  propnetary  securities,  the  firm  may  incur  a 
deduction  t>ecause  of  a  repo  deficit  and  a  deduction, 
or  haircut,  related  to  the  securities.  The  Commission 
also  understands  thai  it  is  difficult  for  broker- 
dealers  that  engage  in  a  significant  amount  of 
repurchase  transactions  to  identify  the  specific 
securities  that  were  used  in  a  particular  repurchase 
agreement  For  those  broker  dealers  that  beheve 
they  have  a  program  which  can  specifically 
indentify  those  propnetary  securities  which  are 
used  in  a  particular  repurchase  agreement  the 
Commisston  will  entertain  requests  for  no-action 
positions  that  would  allow  any  repurchdse 
agreement  deficit  deduction  to  be  reduced  by  the 
haircut  already  incurred  with  respect  to  tJw 
repurchase  agreement  secuntieft. 


securities  that  are  valued  in  excess  of 
the  funds  they  have  extended  under  the 
agreement,  some  broker-dealers  create 
leverage  by  obtaining  the  use  of  funds 
through  matched  repurchase 
agreements.  Those  broker-dealers  enter 
into  reverse  repurchase  agreements, 
receive  securities  that  are  valued 
substantially  in  excess  of  the  amount 
advanced,  then  sell  the  securities 
pursuant  to  repurchase  agreements  for 
an  amount  of  cash  greater  than  the 
amount  advanced  under  the  reverse 
repurchase  agreements.  The  net  funds 
obtained  are  then  used  in  the  business 
of  the  broker-dealer. 

Under  the  amendments,  the  broker- 
dealer  is  required  to  increase  its 
required  net  capital  by  ten  percent  of  the 
excess  market  value  of  U.S.  Treasury 
securities  subject  to  reverse  repos 
agreements  with  one  counterparty  over 
105  percent  of  the  funds  paid  pursuant  to 
such  agreements.  Commentators 
reported  that  this  amendment  would 
inhibit  the  credit  function  of  the  broker- 
dealer  because  it  would  require  capital 
when  the  broker-dealer  is  protecting 
itself  against  credit  risk. 

The  Commission  does  not  wish  to 
interfere  in  the  normal  credit  policies  of 
a  broker-dealer.  The  Commission, 
however,  believes  that  the  leverage 
obtainable  in  repurchase  transactions  is 
of  such  magnitude  that  some  restraint  is 
necessary.  Restraint  in  the  use  of 
"customer"  property  usually  occurs 
through  Rule  15c3-3,  which  prevents  use 
of  customer  funds  and  securities  to 
finance  the  broker-dealer's  inventory.  If 
Rule  15c3-3  were  applicable  to 
repurchase  transactions,  there  would  be 
no  need  for  this  amendment.  However, 
the  Commission,  relying  to  some  degree 
on  the  determination  of  the  Securities 
Investor  Protection  Corporation  that  for 
purposes  of  the  Secunties  Investor 
Protection  Act  '•♦  repo  participants  are 
not  customers,  has  not  taken  the 
position  that  repo  participants  are 
"customers  "  for  purposes  of  Rule  15c3-3. 
Such  a  determination  would  in  effect 
result  in  a  100  percent  capital  charge  as 
to  the  excess  margin  because  the 
broker-dealer  would  likely  fund  the 


"  The  status  of  repo  participants  for  SIPA 
purposes  has  liecome  more  unceriain.  however,  as 
the  United  States  fhstrict  Court  for  the  District  of 
New  jersey  has  decided  that  repo  participants  are 
customers  for  purposes  of  the  Securities  Investor 
Protection  Act  of  1970  ("SIPA").  The  United  States 
District  Court  for  the  District  of  New  Jersey  decided 
in  Cohen  v.  Army  Moral  Support  Fund  (in  re  BevHI, 
Breslerand Schulman).  Adv.  Proc.  No.  85-2103  (slip 
op.)  (O.N.|.  Oct.  23. 1986  that  repo  transactions  were 
purchases  and  sales  rather  than  secured  loans.  The 
practical  effect  of  this  decision  was  to  extend 
coverage  under  the  Secunties  Investor  Protection 
Act  to  repo  participants  within  that  jurisdiction. 


additional  Reserve  Account  deposit 
with  its  own  capital 

In  sum.  the  Commission  believes  that 
the  use  of  excess  repo  margin  does  raise 
concerns.  Indeed,  the  misappropriation 
of  excess  margin  accounted  for  a  large 
percentage  of  total  losses  in  both  the 
E.S.M.  and  Bevill.  Bresler  failures. 
Accordingly,  the  Commission  believes 
that  because  the  broker-dealer  has 
obtained  leverage  through  the  use  of 
third  party  funds,  an  additional  capital 
requirement  is  appropriate.  Therefore, 
the  Commission  aoopts  the  proposed 
amendments,  but  with  one  modification 
as  suggested  by  the  commentators.'* 
The  105%  parameter  will  apply  only  to 
reverse  repos  using  U.S.  Treasury 
securities.  As  in  the  repo  deficit  area, 
the  appropriate  parameter  for  mortgage- 
backed  securities  will  be  110%.  The 
parameter  for  securities  other  than  U.S. 
Treasury  and  mortgaged-backed 
securities  will  be  120  percent.  With  this 
modification,  the  Commission  believes 
that  the  amendment  provide  assurance 
that  firms  will  be  able  to  meet  customer 
obligations  without  unduly  revising 
current  industry  practices. 

5.  Transactions  with  Affiliates 

The  amendments  announced  today 
also  include  a  deduction  from  net  worth 
in  arriving  at  net  capital  for 
intercompany  transactions  with 
affiliates  where  the  registered  broker- 
dealer  is  potentially  exposed  to  loss 
unless  the  books  and  records  of  the 
affiliate  are  available  for  examination. 
The  amendment  covers  all 
intercompany  receivables  (not 
otherwise  deducted)  and  habilities  to 
affiliates  where  collateral  given  to  the 
affiliate  exceeds  the  amount  of  the 
liability.  The  comment  letters  stated  that 
the  scope  of  the  examination  of  the 
affiliate  should  be  limited  to  verification 
of  the  location  and  control  of  the 
collateral.  The  Commission  believes, 
however,  that  it  is  difficult,  if  not 
impossible,  to  determine  which  entity 
has  control  over  collateral  without  the 
ability  to  conduct  a  broad  examination, 
the  Commission  has  clarified  the 
language  of  the  amendment,  however,  to 
indicate  that  the  purpose  of  the 
examination  is  to  demonstrate  the 
validity  of  the  receivable  or  payable. 


■*  The  Commission  understands  that  it  is  difficult 
for  broker-dealers  that  engage  in  significant 
repurchase  agreement  activity  to  identify  whether 
specific  securities  obtained  under  a  reverse 
repurchase  agreement  were  used  by  the  firm  to 
obtain  the  use  of  funds.  The  Commission  is  willing 
to  entertain  no-action  requests  from  those  broker- 
dealers  that  can  show  that  specific  securities 
received  under  a  reverse  repurchase  agreement 
were  not  used  to  obtain  funcji. 
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The  Commission  emphasizes  that  a 
Iwoad  review  of  the  booics  and  records 
of  the  affiliate  will  be  necessary  in  some 
cases  because  the  assets  pledged  as 
collateral  by  the  affiliate  in  the 
intercompany  loan  may  be  fungible,  for 
example  securities  or  commodities 
positions.  If  the  assets  are  fungible,  and 
examiner  will  need  to  determine,  by 
review  of  the  firm's  use  of  all  of  the 
assets  of  that  group,  if  the  assets 
pledged  by  the  affiliate  are  being  used 
for  another  purpose. 

The  Commission's  concerns  extend 
beyond  the  question  of  control  over 
collateral.  In  past  examinations  and 
investigations,  the  Commission  has 
noted  that  some  registered  broker- 
dealers  have  used  unregistered  afHIiates 
to  embezzle  customer  funds  or  conduct 
fraudulent  transactions.  Those 
transactions  have,  in  some  cases,  been 
initiated  in  the  registered  broker-dealer 
and  transfered,  via  an  intercompany 
account,  to  an  unregistered  affiliate 
upon  regulatory  investigation. 

The  Commission  does,  however, 
adopt  this  amendment  with  the 
understanding  that  examiners  will  use 
discretion  in  applying  the  rule.  The 
Commission  expects  any  examination  to 
be  limited  to  demonstrating  the  validity 
of  the  receivable  or  payable.  Moreover, 
no  examination  would  be  necessary  if 
the  examiner  believes  that  the  capital  of 
the  registered  broker-dealer  is  not  at 
ri»k  as  a  result  of  the  transactions.  For 
example,  under  most  circumstances 
examiners  should  not  find  it  necessary 
to  question  transactions  with  affiliated 
publicly  held  companies  that  are  subject 
to  the  independent  annual  audit 
requirements  under  the  Securities 
Exchange  Act  Rules. 

Some  commentators  have  suggested 
that  futures  commission  merchants  be 
exempt  from  this  provision.  The 
amendments  announced  today  include 
that  modification.  The  Commission  has 
also  decided  to  exempt  registered 
government  securities  brokers  or  dealers 
from  the  provision. 

IV.  Summary  of  Final  Regulatory 
Flexibility  Analysis 

The  Commission  has  prepared  a  final 
Regulatory  Flexibility  Analysis  in 
accordance  with  5  U.S.C.  604  regarding 
the  amendments  to  Rules  17a-3, 17a-13 
and  15c3-l.  The  Analysis  notes  that  the 
objective  of  the  amendments  is  to 
further  the  purposes  of  the  various 
financial  responsibility  rules  which  are 
to  provide  safeguards  with  respect  to 
the  financial  responsibility  and  related 
practices  of  brokers  and  dealers  and  to 
require  broker-dealers  to  maintain  such 
records  as  necessary  or  appropriate  in 
the  public  interest  or  for  the  protection 


of  investors.  The  analysis  states  that  the 
amendments  would  subject  small 
broker-dealers  to  additional  record- 
keeping, disclosure,  capital  and 
accountability  requirements.  The 
Analysis  states  that  the  Commission  did 
not  receive  any  comments  concerning 
the  Initial  Regulatory  Flexibility 
Analysis.  A  copy  of  the  Final  Regulatory 
Flexibility  Analysis  may  be  obtained  by 
contacting  Michael  P.  Jamroz,  Division 
of  Market  Regulation,  Securities  and 
Exchange  Commission,  Washington,  DC 
20549  (202)  272-2398. 

V.  Statutory  Authority 

Pursuant  to  the  Securities  Exchange 
Act  of  1934  and  particularly  sections 
15(c)(3],  17  and  23  thereof,  15  U.S.C. 
78a(c)(3),  78q,  and  78w,  the  Commission 
is  adopting  amendments  to  55  240.15c3- 
1,  240.17a-3,  and  240.17a-13  of  Title  17 
of  the  Code  of  Federal  Regulations  in  the 
manner  set  forth  below. 

List  of  Subjects  in  17  CFR  Part  240 

Brokers.  Reporting  and  recordkeeping 
requirements.  Securities. 

VI.  Text  of  Amendments 

In  accordance  with  the  foregoing,  17 
CFR  Part  240  is  amended  as  follows: 

PART  240— GENERAL  RULES  AND 
REGULATIONS  SECURITIES 
EXCHANGE  ACT  OF  1934 

1.  The  authority  citation  for  Part  240 
continues  to  read  in  part  as  follows: 

Authority:  Sec.  23.  46  Stat.  001.  as 
amended:  15  U.S.C.  78w  *  *   *.  J  240.15c:^-l, 
I  240.17a-4  and  S  240.17a-13  are  also  issued 
under  Sees.  15(c)(3)  and  17(a),  15  U.S.C.  78o 
(c)(3)  and  78q(a). 

2.  By  revising  paragraphs 
(c)(2)(iv)(F)(7),  (c)(2)(iv)(F)(2)  and 
(c)(2)(iv)(F)(3)  and  by  adding  paragraphs 
(a)(9)  and  (c)(2)(iv)(H)  of  5  240.15c3-l  as 
follows: 

§  240.15C3-1     Net  capital  rei^uwements  lor 
brokers  and  dealers. 

la)*    *    * 

(9)  Certain  Additional  Capital 
Requirements  for  Brokers  or  Dealers 
Engaging  in  Reverse  Repurchase 
Agreements.  Notwithstanding  the 
provisions  of  paragraphs  (a)(l)-(8)  of 
this  section,  a  broker  or  dealer  shall 
maintain  net  capital  in  addition  to  the 
amounts  required  under  paragraphs  (a) 
or  (f)  of  this  section  in  an  amount  equal 
to  10  percent  of: 

(i)  The  excess  of  the  market  value  of 
United  States  Treasury  Bills,  Bonds  and 
Notes  subject  to  reverse  repurchase 
agreements  with  any  one  party  over  105 
percent  of  the  contract  prices  (including 


accrued  interest)  for  reverse  repurchase 
agreements  with  that  person;  and 

(ii)  The  excess  of  the  market  value  of 
securities  issued  or  guaranteed  as  to 
principal  or  interest  by  an  agency  of  the 
United  States  or  mortgage  related 
securities  as  defined  in  section  3(a)(41) 
of  the  Act  subject  to  reverse  repurchase 
agreements  with  any  one  party  over  110 
percent  of  the  contract  prices  (including 
accrued  interest)  for  reverse  repurchase 
agreements  with  that  person;  and 

(iii)  The  excess  of  the  market  value  of 
other  securities  subject  to  reverse 
repurchase  agreements  with  any  one 
party  over  120  percent  of  the  contract 
prices  (including  accrued  interest)  for 
reverse  repurchase  agreements  with  that 
person. 
•         •         •         •         * 

(c)  *  •  • 

(2)  *  •  • 

(iv)  *  *  • 

(F)(7)  For  purposes  of  this  paragraph: 

[i]  The  term  "reverse  repurchase 
agreement  deficit"  shall  mean  the 
difference  between  the  contract  price  for 
resale  of  the  securities  under  a  reverse 
repurchase  agreement  and  the  market 
value  of  those  securities  (if  less  than  the 
contract  price). 

[ii)  The  term  "repurchase  agreement 
deficit"  shall  mean  the  difference 
between  the  market  value  of  securities 
subject  to  the  repurchase  agreement  and 
the  contract  price  for  repurchase  of  the 
securities  (if  less  than  the  market  value 
of  the  securities). 

[Hi]  As  used  in  paragraph 
(c)(2)(iv)(F)(;)  of  this  section,  the  term 
"contract  price"  shall  include  accrued 
interest. 

[iv]  Reverse  repurchase  agreement 
deficits  and  the  repurchase  agreement 
deficits  where  the  counterparty  is  the 
Federal  Reserve  Bank  of  New  York  shall 
be  disregarded. 

(2)  (;■)  In  the  case  of  a  reverse 
repurchase  agreement,  the  deduction 
shall  be  equal  to  the  reverse  repurchase 
agreement  deficit. 

[ii]  In  determining  the  required 
deductions  under  paragraph 
|c)(2)(iv)(F)(2)(/l  of  this  section,  the 
broker  or  dealer  may  reduce  the  reverse 
repurchase  agreement  deficit  by: 

[A]  Any  margin  or  other  deposits  held 
by  the  broker  or  dealer  on  account  of 
the  reverse  repurchase  agreement; 

[B]  Any  excess  market  value  of  the 
securities  over  the  contract  price.for 
resale  of  those  securities  under  any 
other  reverse  repurchase  agreement 
with  the  same  party: 

[C]  The  difference  between  the 
contract  price  for  resale  and  the  market 
value  of  securities  subject  to  repurchase 
agreements  with  the  same  party  (if  the 
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market  value  of  those  securities  is  less 
than  the  contract  price);  and 

[D]  Calls  for  margin,  marks  to  the 
market,  or  other  required  deposits  which 
are  outstanding  one  business  day  or 
less. 

(J)  (;")  In  the  case  of  repurchase 
agreements,  the  deduction  shall  be: 

[A]  The  excess  of  the  repurchase 
agreement  deficit  over  5  percent  of  the 
contract  price  for  resale  of  United  States 
Treasury  Bills,  Notes  and  Bonds,  10 
percent  of  the  contract  price  for  the 
resale  of  securities  issued  or  guaranteed 
as  to  principal  or  interest  by  an  agency 
of  the  United  States  or  mortgage  related 
securities  as  defined  in  section  3(a)(41) 
of  the  Act  and  20  percent  of  the  contract 
price  for  the  resale  of  other  securities 
and; 

[B]  The  excess  of  the  aggregate 
repurchase  agreement  deficits  with  any 
one  party  over  25  percent  of  the  broker 
or  dealer's  net  capital  before  the 
application  of  paragraphs  (c)(2)(vi)  or 
(f)(3)  of  this  section  (less  any  deduction 
taken  under  paragraph 
(c)(2)(iv)(F)(J)(;](A)  of  this  section  or,  if 
greater; 

[Q  The  excess  of  the  aggregate 
repurchase  agreement  deficits  over  300 
percent  of  the  broker  or  dealer's  net 
capital  before  the  application  of 
paragraphs  (c)(2)(vi)  or  (f)(3)  of  this 
section. 

(//]  In  determining  the  required 
deduction  under  paragraph 
[c)[Z)[\v)[F)[3][i]  of  this  section,  the 
broker  or  dealer  may  reduce  a 
repurchase  agreement  deficit  by: 

[A]  Any  margin  or  other  deposits  held 
by  the  broker  or  dealer  on  account  of  a 
reverse  repurchase  agreement  with  the 
same  party  to  the  extent  not  otherwise 
used  to  reduce  a  reverse  repurchase 
deficit; 

[B]  The  difference  between  the 
contract  price  and  the  market  value  of 
securities  subject  to  other  repurchase 
agreements  with  the  same  party  (if  the 
market  value  of  those  securities  is  less 
than  the  contract  price)  not  otherwise 
used  to  reduce  a  reverse  repurchase 
agreement  deficit;  and 

[C]  Calls  for  margin,  marks  to  the 
market,  or  other  required  deposits  which 
are  outstanding  one  business  day  or  less 
to  the  extent  not  otherwise  used  to 
reduce  a  reverse  repurchase  agreement 
deficit. 

***** 

(//)  Any  receivable  from  an  affiliate  of 
the  broker  or  dealer  (not  otherwise 
deducted  from  net  worth)  and  the 
market  value  of  any  collateral  given  to 
an  affiliate  (not  otherwise  deducted 
from  net  worth)  to  secure  a  liability  over 
the  amount  of  the  liabil^^y  of  the  broker 


or  dealer  unless  the  books  and  records 
of  the  affiliate  are  made  available  for 
examination  when  requested  by  the 
representatives  of  the  Commission  or 
the  Examining  Authority  for  the  broker 
or  dealer  in  order  to  demonstrate  the 
validity  of  the  receivable  or  payable. 
The  provisions  of  this  subsection  shall 
not  apply  where  the  affiliate  is  a 
registered  broker  or  dealer,  registered 
government  securities  broker  or  dealer 
or  bank  as  defined  in  section  3(a)(6)  of 
the  Act  or  insurance  company  as 
defined  in  section  3(a)(19)  of  the  Act  or 
investment  company  registered  under 
the  Investment  Company  Act  of  1940  or 
federally  insured  savings  and  loan 
association  or  futures  commission 
merchant  registered  pursuant  to  the 
Commodity  Exchange  Act. 
***** 

3.  By  revising  paragraphs  (a)(4)(v), 
(a){4){vi).  (a)i5j  and  (a)(8),  and  adding 
paragraph  (a)(4)(vii)  to  §  240  17a-3. 

§240.17a-3    Records  to  be  made  by 
certain  exchange  members,  brokers  and 
dealers. 

(a)  •  •  * 

(4)  *  *  * 

(v)  Securities  failed  to  receive  and 
failed  to  deliver; 

(vi)  All  long  and  all  short  securities 
record  differences  arising  from  the 
examination,  count,  verification  and 
comparison  pursuant  to  Rule  17a-13  and 
Rule  17a-5  hereunder  (by  date  of 
examination,  count,  verification  and 
comparison  showing  for  each  security 
the  number  of  long  or  short  count 
differences); 

(vii)  Repurchase  and  reverse 
repurchase  agreements; 

(5)  A  securities  record  or  ledger 
reflecting  separately  for  each  security  as 
of  the  clearance  dates  all  "long"  or 
"short"  positions  (including  securities  in 
safekeeping  and  securities  that  are  the 
subjects  of  repurchase  or  reverse 
repurchase  agreements)  carried  by  such 
member,  broker  or  dealer  for  his  account 
of  for  the  account  of  his  customers  or 
partners  or  others  and  showing  the 
location  of  all  securities  long  and  the 
offsetting  position  to  all  securities  short, 
including  long  security  count  differences 
and  short  security  count  differences 
classified  by  the  date  of  the  physical 
count  and  verification  in  which  they 
were  discovered,  and  in  all  cases  the 
name  or  designation  of  the  account  in 
which  each  position  is  carried. 
***** 

(8)  Copies  of  confirmations  of  all 
purchases  and  sales  of  securities, 
including  all  repurchase  and  reverse 
repurchase  agreements,  and  copies  of 
notices  of  all  other  debits  and  credits  for 
securities,  cash  and  other  items  for  the 


account  of  customers  and  partners  of 
such  member,  broker  or  dealer. 
«        •        •        *        * 

4.  By  revising  paragraph  (b)(1),  (b)(2) 
and  (b)(3)  of  5  240.17a-13  as  follows: 

§  240. 1 7»- 1 3    Ouarterty  security  counts  to 
be  made  by  certain  exchange  members, 
brokers  and  dealers. 
•         •  .  .         « 

(b)  *  *  * 

(1)  Physically  examine  and  count  all 
securities  held  including  securities  that 
are  the  subjects  of  repurchase  or  reverse 
repurchase  agreements; 

(2)  Account  for  all  securities  in 
transfer,  in  transit,  pledged,  loaned, 
borrowed,  deposited,  failed  to  receive, 
failed  to  deliver,  subject  to  repurchase 
or  reverse  repurchase  agreements  or 
otherwise  subject  to  his  control  or 
direction  but  not  in  his  physical 
possession  by  examination  and 
comparison  of  the  supporting  detail 
records  with  the  appropriate  ledger 
control  accounts; 

(3)  Verify  all  securities  in  transfer,  in 
transit,  pledge,  loaned,  borrowed, 
deposited,  failed  to  receive,  failed  to 
deliver,  subject  to  repurchase  or  reverse 
repurchase  agreements  or  otherwise 
subject  to  his  control  or  direction  but  not 
in  his  physical  possession,  where  such 
securities  have  been  in  said  status  for 
longer  than  thirty  days; 
***** 

By  the  Commission. 
June  4.  1987. 
Shirley  E.  Mollis. 
Assistant  Secretary. 
[PR  Doc  87-13390  Filed  6-10-^7:  8:45  am) 

BILLING  CODE  MIO-OI-M 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

19  CFR  Part  101 

[T.D.  87-76) 

Customs  Regulations  Amendment 
Relating  to  the  Customs  Service  Field 
Organization,  Beaufort-Morehead  City, 
NC 

agency:  U.S.  Customs  Service, 
Department  of  the  Treasury. 
action:  Final  rule. 

summary:  This  document  amends  the 
Cusloms  Regulations  to  change  the 
Customs  field  organization  by  extending 
the  geographic  limits  of  the  port  of  entry 
of  Beaufort-Morehead  City,  North 
Carolina.  Currently,  Customs  officers 
assigned  to  the  port  provide  service  at 
many  locations  which  are  outside  the 
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existing  port  limita.  This  expansion  will 

better  serve  the  public  by  including 

several  locations  routinely  requiring 

Customs  service  within  the  official  port 

limits. 

EFFECTIVE  DATE:  |uly  13.  1987. 

FOR  FURTHER  INFORMATIOM  CONTACT: 

Richard  Loleman.  Utlice  of  InspetUon 
and  Control  (202-666-9425). 

SUPPLEMENTARY  INFORMATION: 

Background 

As  part  uf  a  continuing  program  to 
obtain  more  efficient  use  of  its 
personnel,  facilities,  and  resources,  and 
to  provide  better  service  to  carriers, 
importers,  and  the  public,  by  notice 
published  in  the  Federal  Register  on 
December  18, 1986  (51  FR  45345), 
Customs  proposed  to  amend  S  101.3, 
Customs  Regulations  (19  CFR  101.3).  by 
extending  the  geographic  limits  of  the 
port  of  entry  of  Beaufort-Morehead  City, 
North  Carolina,  located  in  the 
Wilmington,  North  Carolina,  Customs 
District  in  the  Southeast  Region. 

The  proposed  expanded  port  limits 
were  as  follows: 

The  port  of  entry  of  Beaufort-Morehead 
City.  North  Carolina,  shall  include  all  that 
area  in  Carteret  County.  North  Carolina, 
bounded  by  a  line  begiiuiing  at  a  point  of 
intersection  of  State  Road  1147  and  U.S. 
Highway  70:  then  east  along  U.S.  Highway  70 
to  its  intersection  with  the  corporate  limits  of 
Morehead  City;  then  north  and  east  along  the 
corporate  limits  of  Morehead  City  to  its 
intersection  with  the  west  bank  of  Newport 
River:  then  north  along  the  shoreline  of  the 
Newport  River  to  Crab  Point;  then  in  a  direct 
line  eastward  across  Newport  River  to  the 
mouth  of  Wading  Creek;  then  east  along  the 
south  bank  of  Wading  Creek  to  its 
intersection  with  North  Carolina  State  Road 
101;  then  south  along  State  Road  101  to  its 
intersection  with  U.S.  Highway  7a  then  south 
along  U.S.  Highway  70  to  its  intersection  with 
Lennoxville  Road:  then  east  along 
Lennoxville  Road  to  Lennoxville  Point:  then 
southwest  across  Taylor  Creek  and  west 
along  the  southern  shore  of  Carrot  Island  to  a 
point  opposite  the  western  end  of  Horse 
Island;  then  in  a  direct  line  southwest  to  the 
southeast  tip  of  Fort  Macon  State  Park;  then 
west  along  the  south  shore  of  Bogue  Banks  to 
a  point  directly  south  of  Stale  Road  1147; 
then  north  along  State  Road  1147  to  the  point 
of  beginning. 

No  comments  were  received  in 
response  to  the  notice  propoOTg  this 
change.  Therefore,  after  further  review 
of  the  matter.  Customs  has  determined 
that  it  is  in  the  public  interest  to  adopt 
the  change  as  proposed. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

Because  this  document  relates  to 
agency  organization  it  is  not  subject  to 
E  0. 12291.  Accordingly,  a  regulatory 


impact  analysis  and  the  review 
prescribed  by  that  E.O  are  not  required. 
Similarly,  this  document  is  not  subject  to 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  etseq). 

Customs  routinely  estribltshps  and 
expands  Customs  ports  of  entry 
throughout  the  U.S.  to  accommodate  the 
volume  of  Customs-related  activity  in 
various  parts  of  the  country.  Although 
this  amendment  may  hnvp  a  limited 
effect  upon  some  small  entities  in  the 
area  affected,  it  is  not  expected  to  be 
significant  because  establishing  and 
expanding  port  limits  in  other  areas  has 
not  had  a  significant  economic  impact 
upon  a  substantial  number  of  small 
entities  to  the  extent  contemplated  by 
the  Act.  Nor  is  it  expected  to  impose,  or 
otherwise  cause,  a  significant  increase 
in  the  reporting,  recordkeeping,  or  other 
compliance  burdens  on  a  substantial 
number  of  small  entities. 

Drafting  Information 

The  principal  author  of  this  document 
was  John  E.  Doyle,  Regulations  Control 
Branch,  Office  of  Regulations  and 
Rulings,  U.S.  Customs  Service.  However, 
personnel  from  other  offices  participated 
in  its  development. 

Authority 

This  change  is  made  under  the 
authority  vested  in  the  President  by 
section  1  of  the  Act  of  August  1. 1914.  38 
Stat.  623.  as  amended  (19  U.S.C.  2),  and 
delegated  to  the  Secretary  of  the 
Treasury  by  E.O.  No.  10289,  September 
17,  1951  (3  CFR  1949-1953  Comp.  Ch.  II), 
and  pursuant  to  authority  provided  by 
Treasury  Department  Order  No.  101-5. 
dated  February  17. 1987  (52  FR  6282). 

List  of  Subjects  In  19  CFR  Part  101 

Customs  duties  and  inspection. 
Imports,  Organization  and  functions 
(Government  agencies). 

Amendments  to  the  Refutations 
PART  101— GENERAL  PROVISIONS 

1.  The  authority  citation  for  Part  101, 
Customs  Regulations  (19  CFR  Part  101), 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301,  19  U.S.C.  1.  66.  1202 
(Gen.  Hdnote.  11).  1624.  Reorganization  Plan 
1  of  1965:  3  CFR  1965  Supp. 

§101.3     I  Amended) 

2.  To  reflect  this  change,  the  list  of 
Customs  regions,  districts,  and  ports  of 
entry  in  §  101.3(b),  Customs  Regulations 
(19  CFR  101.3(b)),  is  amended  by 
removing  "(TD.  55637)"  after  Beaufort- 
Morehead  City  in  the  column  headed 
"Ports  of  entry"  in  the  Wilmington, 
North  Carolina.  Customs  District  of  the 
Southeast  Region  and  inserting,  in  its 


place,  the  phrnse.  "includinj?  the 
territory  lifirnhed  in  T.D.  87-76." 
William  von  Raab. 
Commissioner  of  Customs. 

Approved- 
|olui  P.  Simpson, 

Assistant  Secretary  of  the  Treasury. 
May  14.  1967. 

[PR  Doc  87-12561  Filed  6-10-8/:  8:45  am) 

BILLING  COOC  aW-OT-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  178 

(Docket  No  86F-0159) 

Indirect  Food  Additives:  Adjuvants. 
Production  Aids,  and  Sanitizers 

agency:  Food  and  Drug  Administration. 
ACTION:  Final  rule. 

summary:  The  Food  and  Drug 
Adniuustration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  poly([6-((l,l,3,3- 
tet^amethylbutyl)amino]-s-triazine-2,4- 
diylll(2,2,6,6-tetramethyI-4- 
piperidylliminojhexamethylene  [(2.2,6.6- 
tetramethyl-4-piperidyl)imino))  as  a 
stabilizer  for  olefin  copolymers  used  in 
contact  with  food.  This  action  responds 
to  a  petition  filed  by  Ciba-Geigy  Corp. 
DATES:  Effective  June  11. 1987. 
Objections  by  July  13, 1987. 
ADDRESS:  Written  objections  to  the 
Dockets  .Management  Branch  (HFA- 
305).  Food  and  Drug  Administration.  Rm. 
4-62.  5600  Fishers  Lane.  Rockville.  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Marvin  L)  .M.ilk,  Uintcr  tor  huou  Safety 
and  Applied  Nutrition  (HFF-335).  Food 
and  Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204,  202-472-5690. 

SUPPLEMENTARY  INFORMATION:  In  ,1 

notice  published  in  the  Federal  Register 
of  May  7. 1986  (51  FR  16896),  FDA 
announced  that  a  petition  (FAP6B3921) 
had  been  filed  by  Ciba-Geigy  Corp., 
Three  Skyline  Dr..  Hawthorne.  NY 
10532,  proposing  that  §  178.2010 
Antioxidants  and/or  stabilizers  for 
polymers  (21  CFR  178.2010)  be  amended 
to  provide  for  the  safe  use  of  poly||6- 
|(1.1.3.3-tetramethylbutyl)  aminol-s- 
triazine-2,4-diyl||(2,2,6.6-tetramethyl-4- 
piperidyljimino]  hexamethylene|(2,2.6,6- 
tetramethyl-4-piperidyl)imino)|  as  a 
stabilizer  for  polyethylene  and  olefin 
copolymers  used  in  the  manufacture  of 
articles  or  components  of  articles 


intended  for  food-contact  use.  The 
petitioner  subsequently  requested  use  of 
this  additive  only  in  olefin  copolymers 
complying  with  J  177.1520(c)  (21  CFR 
177.1520(c)),  items  3.1  and  3.2. 

FDA  has  evaluated  the  data  in  the 
petition  and  other  relevant  material.  The 
agency  concludes  that  the  proposed 
food  additive  use  is  safe,  and  that  the 
regulations  should  be  amended  by 
adding  an  additional  condition  of  use  for 
poly((6-[(l,l,3.3-tetramethylbutyl) 
amino]-s-triazine-2.4-diyl]((2.2.6,6- 
tetramethyl-4- 

piperidyl)iminolhexamethylene  ((2,2,6,6- 
tetramethyl-4-piperidyl)iminoJ]  in  21 
CFR  178.2010(b). 

In  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the  documents 
that  FDA  considered  and  relied  upon  in 
reaching  its  decision  to  approve  the 
petition  are  available  for  inspection  at 
the  Center  for  Food  Safety  and  Applied 
Nutrition  (address  above)  by 
appointment  with  the  information 
contact  person  listed  above.  As 
provided  in  21  CFR  171.1(h),  the  agency 
will  delete  from  the  documents  any 
materials  that  are  not  available  for 
public  disclosure  before  making  the 
documents  available  for  inspection. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action  and  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m..  Monday  through  Friday.  This 
action  was  considered  under  FDA's  final 
rule  implementing  the  National 
Environmental  Policy  Act  (21  CFR  Part 
25). 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  July  13. 1987.  file  with 
the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 


support  of  the  objection  in  the  event  that 
a  hearing  is  held.  Failure  to  include  such 
a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

List  of  Subjects  in  21  CFR  Part  178 

Food  additives,  Food  packaging. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegafed  to 
the  Center  for  Food  Safety  and  Applied 
Nutrition,  Part  178  is  amended  as 
follows: 

PART  178— INDIRECT  FOOD 
ADDITIVES:  ADJUVANTS. 
PRODUCTION  AIDS,  AND  SANITIZERS 

1.  The  authority  citation  for  21  CFR 
Part  178  continues  to  read  as  follows: 

Authority:  Sees.  201(s),  409.  72  Stat.  1784- 
1788  as  amended  (21  U.S.C.  321  (s),  348);  21 
CFR  5.10  and  5.61. 

2.  Section  178.2010  is  amended  in 
paragraph  (b)  by  adding  a  third 
limitation  for  use  of  "Poly|(6-[(l, 1,3,3- 
tetramethylbutyl)  amino]-s-triazine-2,4- 
diyl][(2,2,6,6-tetramethyl-4- 
piperidyl)imino]hexamethylene  [(2,2,6,6- 
tetramethyl-4-piperidyl)iminoJ],"  to  read 
as  follows: 

§  1 78.20 1 0    Antioxidants  and/or  stabilizers 
for  polymers. 

*         ♦         *         «         * 

(b)  *  •  • 


Substances 


Umitations 


Poly(t6-t(1.1.3.3- 
letramemytbuty))   amino]*- 
tna2ine2.4-d(yt]  ((2,2,6.6- 
lelramethy(-4- 

pipendyl  i,m(oo  Ihexamethytene- 
t(2.2,6.6-letrarr>emyl-4- 
P4pendyl)imino]J  (C;aS  Reg. 
No  70624-18-9) 


For  use  ooy  •  *  • 

3.  At  levels  not  to  exceed 
0 1  percent  t>y  weight  ot 
olelm  copolymefs  comptyng 
•nth  §177  1520(0)  01  mis 
chapter.  Items  3  1  and  3  2. 
The  finished  polymers  are  to 
contact  food  only  under  con- 
drtions  ol  use  B  through  H 
described  m  Table  2  of 
5  1 76  1 70(cl  01  this  chapler 
and  <*hen  contacting  tatty 
loods  ol  Types  III,  IV-A,  V, 
Vll-A.  and  IX  described  « 
TaWe  1  of  { 176170(c)  of 
IM*  chapter,  ttie  finished  arti- 
cles are  to  have  a  volume  of 
at  least  18  9  liters  (S  gal- 
lons). 


Dated:  May  27, 1987. 
Sanford  A.  Miller, 

Director,  Center  for  Food  Safety  and  Applied 
Nutrition. 

[FR  Doc  87-13279  Filed  6-10-87;  8:45  am] 

BILUNG  CODE  416(MII-M 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  1 
(T.D.  8142) 

Income  Tax;  Taxable  Years  Beginning 
After  December  31,  1953;  Notice  to 
Employees  of  Earned  Income  Credit 

AGENCY:  Internal  Revenue  Service, 
Treasury. 

ACTION:  Temporary  regulations. 


summary:  This  document  contains 
temporary  regulations  relating  to  the 
procedures  necessary  to  implement  the 
statutory  requirement  that  employers 
notify  certain  employees  whose  wages 
are  not  subject  to  income  tax 
withholding  that  they  may  be  eligible  for 
the  refundable  earned  income  credit. 
These  temporary  regulations  provide 
guidance  to  the  employers  that  are 
required  to  comply  with  those 
notification  procedures.  The  text  of  the 
temporary  regulations  set  forth  in  this 
document  also  serves  as  the  text  of  the 
proposed  regulations  cross-referenced  in 
the  notice  of  proposed  rulemaking  in  the 
Proposed  Rules  Sectian  of  this  issue  of 
the  Federal  Register. 

EFFECTIVE  DATE:  Taxable  years  of 
employees  beginning  after  December  31. 
1986. 

FOR  FURTHER  INFORM/imON  CONTACT: 

Robert  H.  Ginsburgh  oT  the  Legislation 
and  Regulations  Division,  Office  of 
Chief  Counsel,  Internal  Revenue 
Service,  1111  Constitution  Avenue  NW., 
Washington,  DC  20224  (Attention: 
CC:LR:T)  (202-566-3297,  not  a  toll-free 
call). 

SUPPLEMENTARY  INFORMATION: 

Background 

This  document  contains  temporary 
regulations  relating  to  the  procedures 
necessary  to  implement  the  statutory 
requirement  that  employers  notify 
certain  employees  whose  wages  are  not 
subject  to  income  tax  withholding  that 
they  may  be  eligible  for  the  refundable 
earned  income  credit.  This  document 
reflects  the  amendment  made  by  section 
111  (e)  of  the  Tax  Reform  Act  of  1986 
{100  Stat.  2108).  The  temporary 
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regulations  provided  by  this  document 
will  remain  in  effect  until  superseded  by 
later  temporary  or  final  regulations. 

Regulatory  Flexibility  Act;  Executive 
Order  12291 

No  general  notice  of  proposed 
rulemaking  is  required  by  5U.S.C.553  (b) 
for  temporary  regulations.  Moreover,  the 
Internal  Revenue  Service  has  concluded 
that  the  regulations  herein  will  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities.  Accordingly, 
the  Regulatory  Flexibility  Act  does  not 
apply  and  no  Regulatory  Flexibility 
Analysis  is  required  for  these  temporary 
regulations.  The  Commissioner  of 
Internal  Revenue  has  determined  that 
this  temporary  rule  is  not  a  major  rule  as 
defined  in  Executive  Order  12291  and 
that  a  Regulatory  Impact  Analysis  is 
therefore  not  required. 

Drafting  Information 

The  principal  author  of  these 
temporary  regulations  is  Robert  H. 
Ginsburgh  of  the  Legislation  and 
Regulations  Division  of  the  Office  of 
Chief  Counsel,  Internal  Revenue 
Service.  However,  personnel  from  other 
offices  of  the  Internal  Revenue  Service 
and  Treasury  Department  participated 
in  developing  these  temporary 
regulations,  both  on  matters  of 
substance  and  style. 

List  of  Subjects  in  26  CFR  1.0-1  through 
1.5»-a 

Income  taxes.  Tax  liability.  Tax  rates, 
Credits. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly.  26  CFR  Part  1  is 
amended  as  follows: 

PART  1— [AMENDED] 

Paragraph  1.  The  authority  for  Part  1 
continues  to  read  in  part: 

Authority:  26  U.S.C.  7805.  *  *  '  Section 
1.32-lT  is  also  issued  under  the  authority  of 
26  U.S.C.  32. 

Par.  2.  New  §  1.32-lT  is  added 
immediately  after  §  1.31-2  to  read  as 

follows: 

§  1.32-lT     Temporary  regulations; 
questions  and  antwers  concerning  the 
employer  s  notification  requirement, 
(a)  Introduction — (1)  Scope.  This 
section  prescribes  temporary  question- 
and-answer  regulations  under  section 
111(e)  of  the  Tax  Reform  Act  of  1986. 


Pub.  L.  99-514. 

(2)  Effective  date.  This  section  is 
effective  with  respect  to  any  taxable 
year  of  an  employee  beginning  after 
December  31. 1986. 

(b)  Questions  concerning  the 
employer's  notification  requirement. 
The  following  questions  and  answers 
address  the  implementation  of  the 
employer's  notification  requirement: 

Q~l:  To  whom  must  an  employer 
furnish  a  written  notice  to  comply  with 
the  notification  requirement  provided  in 
section  111(e)  of  the  Tax  Reform  Act  of 
1986? 

A-J:  The  employer  must  furnish  the 
written  notice  to  each  employee  who 
was  employed  by  the  employer  at  any 
time  during  the  calendar  year,  and  who 
did  not  have  any  income  tax  withheld 
during  the  calendar  year  in  question. 
However,  the  employer  does  not  have  to 
furnish  the  written  notice  to  any 
employee  who  did  not  have  any  income 
tax  withheld  during  the  calendar  year  in 
question  because  the  employee  claimed 
exemption  from  withholding  pursuant  to 
section  3402(n). 

Q-2:  What  information  must  be 
contained  in  the  written  notice? 

A-2:  The  written  notice  must  contain 
all  the  information  contained  in  Notice 
797.  You  May  Be  Eligible  for  a  Refund  on 
Your  Federal  Income  Tax  Return 
Because  of  the  Earned  Income  Credit 
(EIC).  although  the  employer  is  not 
required  to  use  Notice  797  (that  is.  the 
employer  may  use  his  own  written 
notice  form,  but  its  wording  must  be  an 
exact  reproduction  of  the  wording  used 
in  Notice  797).  Notice  797  may  be 
obtained  from  the  Internal  Revenue 
Service. 

Q-3:  When  must  an  employer  furnish 
the  written  notice? 

A-3:  The  employer  must  furnish  the 
written  notice  to  the  employee  within 
one  week  (before  or  after)  of  the  dale 
that  the  employee  is  furnished  his  or  her 
Form  W-2.  Wage  and  Tax  Statement. 

Q-4:  How  must  an  employer  furnish 
the  written  notice  to  the  employee? 

A-4:  The  employer  may  furnish  the 
notice  to  the  employee  along  with  the 
employee's  Form  W-2.  If  the  employer 
does  not  furnish  the  notice  along  with 
the  employee's  Form  W-2,  the  employer 
must  furnish  the  written  notice  to  the 
employee  by  direct,  personal  delivery  to 
such  employee  or  by  first  class  mail 
addressed  to  such  employee.  For 
purposes  of  the  preceding  sentence, 
direct  personal  delivery  means  hand 


delivery  to  the  employee.  Thus,  for 
example,  an  employer  does  not  meet  the 
requirements  of  this  section  if  the  notice 
is  sent  through  inter-office  mail  or  is 
posted  on  a  bulletin  board. 

Q-5:  With  what  other  procedure  must 
an  employer  comply  to  satisfy  the 
notification  requirement  provided  in 
section  111(e)  of  the  Tax  Reform  Act  of 
1986? 

AS:  The  employer  must  comply  with 
all  other  procedures  required  by  the 
Internal  Revenue  Service  in  any 
Publication  or  in  any  Form  and  its 
accompanying  instructions. 
•         *         •         •         * 

There  is  a  need  for  immediate 
guidance  with  respect  to  the  provisions 
contained  in  this  Treasury  decision.  For 
this  reason,  it  is  found  impracticable  to 
issue  it  with  notice  and  public  procedure 
under  subsection  (b)  of  section  353  of 
Title  5  of  the  United  States  Code  or 
subject  to  the  effective  date  limitation  of 
subsection  (d)  of  that  section, 
lames  I.  Owens. 

A  cting  Commissioner  of  Internal  Revenue. 
Approved:  May  29. 1987. 

).  Roger  Mentz. 

.Assistant  Secretary  of  the  Treasury. 

(FR  Doc.  87-13364  Filed  6-10-87;  8:45  am] 
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Bureau  of  Alcohol.  Tobacco  and 

Firearms 

27  CFR  Pan  9 

(T.D  ATF-253;  Re:  Notice  No.  607) 

Establishment  of  Sonoma  Coast 
Vitlcuttural  Area 

AGENCY:  Bureau  of  Alcohol.  Tobacco 
and  Firearms  (ATF).  Treasury. 

ACTION:  Final  rule.  Treasury  decision. 

SinNMARY:  ATF  is  establishing  a 
viticultural  area  in  Sonoma  County. 
California,  known  as  Sonoma  Coast, 
and  withdrawing  from  consideration  a 
proposal  to  revise  the  boundary  of  the 
Russian  River  Valley  viticultural  area. 
This  final  rule  is  based  on  a  notice  of 
proposed  rulemaking  published  in  the 
Federal  Register  on  October  24. 1986,  at 
51  FR  37755,  Notice  No.  607.  The 
establishment  of  viticultural  areas  and 
the  subsequent  use  of  viticultural  area 
names  as  appellations  of  origin  in  wine 
labeling  and  advertising  will  help 
consumers  better  identify  wines  they 


purchase.  The  use  of  this  viticultural 
area  as  an  appellation  of  origin  will  also 
help  winemakers  distinguish  their 
products  from  wmps  made  in  other 
areas. 

EFFECTIVE  DATE:  [iily  13.  T9B7 

FOR  FURTHSIINTORMATIOM -contact: 

John  A.  Linthicum.  FAA,  Wine  and  Beer 

Branch.  (202)  566-7626. 

SUPPLEMENTARY  INFORMATION; 

Background 

On  August  23,  1978.  ATF  published 
Treasury  Decision  ATF-53  (43  FR  37672. 
54624)  revising  regulations  in  27  CFR, 
Part  4.  These  regulations  allow  the 
establishment  of  definitive  viticultural 
areas.  The  regulations  also  allow  the 
name  of  an  approved  viticultural  area  to 
be  used  as  an  appellation  of  origin  on 
wine  labels  and  in  wine  advertisements. 

On  October  2, 1979,  ATF  published 
Treasury  Decision  ATF-60  (44  FR  56692) 
which  added  a  new  Part  9  to  27  CFR, 
providing  for  the  hsting  of  approved 
American  viticultural  areas,  the  names 
of  which  may  be  used  as  appellations  of 
origin. 

Section  4.25a(e)(l),  Title  27,  CFR, 
defines  an  American  viticultural  area  as 
a  delimited  grape-growing  region 
distinguishable  by  geographical 
features,  the  boundaries  of  which  have 
been  delineated  in  Subpart  C  of  Part  9. 
Section  4.25a(e)(2),  outlines  the 
procedure  for  proposing  an  American 
viticultural  area.  Any  interested  person 
may  petition  ATF  to  establish  a  grape- 
growing  region  as  a  viticultural  area. 

Petition 

Ms.  Sara  Schorske,  a  wine  industry 
consultant  residing  in  Santa  Rosa, 
California,  petitioned  ATF  to  establish  a 
viticultural  area  in  Sonoma  County,  to 
be  known  as  "Sonoma  Coast,"  and  to 
revise  the  boundary  of  the  approved 
Russian  River  Valley  viticultural  area.  In 
response  to  this  petition,  ATF  published 
a  notice  of  proposed  rulemaking  in  the 
Federal  Register  on  October  24, 1986,  ai 
51  FR  37755,  Notice  No.  607.  In  response 
to  this  notice,  ATF  received  five 
comments  which  are  discussed  below. 

Sonoma  Coast 

General  Description.  The  size  of  the 
Sonoma  Coast  viticultural  area  is 
approximately  750  square  miles.  It 
includes  35  bonded  wineries  and  11,452 
acres  of  grapevines,  approximately  one- 
third  of  the  total  grapevine  acreage  in 
the  county, 

ATF  has  estabhshed  ten  other 
viticultural  areas  in  Sonoma  County: 
Sonoma  Valley.  Los  Cameros.  Chalk 
Hill,  Alexander  Valley.  Sonoma  County 
Green  Valley,  Dry  Creek  Valley,  Russian 


River  Valley,  .Northern  Sonoma.  Knights 
Valley,  and  Sonoma  Mountaui.  In 
addition,  all  of  Sonoma  County  is  within 
the  approved  North  Coast  viticultural 
area. 

Name.  "Sonoma  Coast"  is  the  name  of 
a  State  beach  located  north  of  Bodega 
Bay.  The  mountain  ranges  located 
within  sight  of  the  Pacific  Ocean, 
although  known  by  many  proper  names 
throughout  the  State,  are  generically 
called  the  Coast  Ranges. 

In  addition,  variants  of  the  name 
"Sonoma  Coast"  have  also  applied  to 
the  approved  area  historically.  Most  of 
the  area  is  located  in  the  Fifth 
Supervisory  District  of  Sonoma  County. 
This  area  has  been  called  "the  coastal 
region  of  the  county"  since  an 
agriculture  census  taken  in  1893.  Most  of 
the  area  is  also  located  in  the  Coastal 
Planning  Area,  established  by  the 
Sonoma  County  Planning  Department. 
Tourism  pamphlets  refer  to  part  or  all  of 
the  area  as  "the  coastal  region." 

Geographical  Features.  The  approved 
area  includes  only  the  portion  of  the 
county  which  is  under  very  strong 
marine  climate  influence.  The  climate  of 
the  area  is  manifested  by  persistent  fog 
and  the  classification  "Coastal  Cool." 
under  Robert  L.  Sisson's  microclimate 
classification  system.  This  system 
defines  a  "Coastal  Cool"  area  as  an  area 
having  a  cumulative  duration  of  less 
than  1,000  hours  between  70'  and  90° 
Fahrenheit,  during  the  months  of  April 
through  October.  In  addition  to  the 
"Coastal  Cool"  versus  "Coastal  Warm" 
climate  classification,  the  inland 
boundary  corresponds  approximately 
with  other  geographical  features  which 
affect  viticultural  features. 

The  Environmental  Resources 
Management  section  of  the  Sonoma 
County  General  Plan  contains  a  map  of 
the  marine  fog  intrusion  which  shows 
that  its  inland  limit  corresponds 
approximately  with  the  approved 
boundary.  The  boundary'  corresponds 
approximately  with  four  vegetation 
regions  which  are  distinctively  coastal; 
Coastal  Cypress/Pine,  Redwood, 
Coastal  Prairie/Scrub  Mosaic,  and 
Coastal  Saltmarsh,  according  to  A.W. 
Kuchler's  Natural  Vegetation  of 
California. 

The  inland  boundary  corresponds 
approximately  with  the  maximum  July 
temperature  of  84  T.  isobar  in  Robert 
Elwood's  Climate  of  Sonoma  County.  It 
is  noteworthy  that  the  next  closest 
isobar  (86  °F.)  is  much  farther  inland, 
and  the  lower  temperature  isobars  are 
closely  spaced.  This  implies  that  the 
inland  boundary  corresponds  with  a 
significant  change  in  microclimate. 


Russian  River  Valley 

The  Russian  River  Valley  vittcuhural 
area  was  established  in  T  D  ATF-159. 
published  in  the  Federal  Register  of 
October  23,  T983.  a1  48  FR  48813.  Mr. 
Sisson's  system  was  also  used  in  the 
establishment  of  the  Russian  River 
Valley  viticultural  area  which  is 
classified  as  "Coastal  Cool."  In  the 
preamble  of  the  Russian  River  Valley 
final  rule,  ATF  concluded  that  the  entire 
area  was  "Coastal  Cool"  and  that  this 
microclimate  distinguished  it  from  the 
neighboring  Alexander  Valley  which 
was  classified  as  "Coastal  Warm."  The 
petition  for  establishment  of  the 
"Sonoma  Coast"  viticultural  area 
challenged  the  accuracy  of  the  boundary 
between  "Coastal  Cool"  and  "Coastal 
Warm"  at  the  inland  hmit  of  the  Russian 
River  Valley  viticultural  area. 

Mr.  Sisson  has  never  tested  the 
microclimate  in  the  eastern  one-third  of 
the  approved  Russian  River  Valley 
viticultural  area.  Throughout  most  of 
this  area,  the  terrain  is  too  steep  for 
practical  grape-growing.  However,  there 
are  a  few  isolated,  but  well-established 
vineyards  in  this  area.  The  selection  of 
grape  varieties  and  viticultural  practices 
at  these  vineyards  more  closely 
resemble  "Coastal  Warm" 
characteristics  than  "Coastal  CooL" 
Mr.  Louis  Foppiano  participated  in 
drafting  the  pefition  for  establishment  of 
the  Russian  River  Valley  viticultural 
area.  He  stated  that  Franz  Valley  Road 
was  chosen  as  the  eastern  boundary  for 
convenience,  and  not  on  the  basis  of 
specific  historical  or  geographical 
evidence.  He  believes  that  the  area 
vsrhich  ATF  proposed  to  exclude  Notice 
No.  607  is  probably  warmer  than  the  rest 
of  the  approved  area.  Mr.  Mark 
Lingenfelder  is  Vineyard  Manager  of 
Chalk  Hill  Winery,  formerly  Donna 
Maria  Vineyards,  located  in  the 
relatively  undeveloped  area  between 
Chalk  Hill  Road  and  Brooks  Creek.  He 
believes  that  it  would  be  reasonable  to 
remove  this  area  from  the  Russian  River 
Valley  viticultural  area  since  it  is 
probably  warmer  than  the  rest  of  the 
approved  area. 

Inland  to  the  east  of  the  Russian  River 
Valley  and  the  proposed  "Sonoma 
Coast"  boundaries,  the  approved 
Knights  Valley  area  was  classified  as 
Region  III  on  the  basis  of  thermograph 
readings  located  in  the  approved  area. 
This  classification  is  warmer  than  either 
"Coastal  Cool"  or  "Coastal  Warm." 
In  T.D.  ATF-233.  published  in  the 
Federal  Register  of  August  26, 1986  at  51 
FR  30352.  ATF  extended  the  southern 
boundary  of  the  "Coastal  Warm" 
Alexander  Valley  viticultural  area  to 
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include  a  transitional  area  east  of 
Healdsourg.  Sometimes  this  area  is 
under  persistent  fog  and  is  "Coastal 
Cool."  and  at  other  times  it  is  not.  The 
purpose  of  the  proposed  revision  of  the 
Russian  River  Valley  was  to  curtail  it  to 
areas  which  are  "Coastal  Cool." 

In  Notice  No.  607.  ATF  specifically 
requested  actual  thermograph  readings 
or  other  objective  geographical  evidence 
that  the  original  boundary  of  the 
Russian  River  Valley  was  incorrect.  No 
such  evidence  was  ever  received,  and 
all  of  the  above  discussion  is  subjective. 
Therefore.  ATF  is  withdrawing  the 
proposal  to  revise  the  boundary  of  the 
Russian  River  Valley  viticultural  area. 

Boundaries 

The  proposed  boundary  of  th«. 
Sonoma  Coast  viticultural  area  is 
adopted  unchanged.  The  proposed 
revision  of  the  boundary  of  the  Russian 
River  Valley.  $  9.66,  is  withdrawn  from 
consideration. 

Public  Comments 

ATF  received  five  letters  on  this 
proposal,  including  three  public 
comments  on  the  proposal,  and  two 
persons  requesting  clarification  of  the 
proposed  boundary.  Copies  of  ATFs 
correspondence  clarifying  the  proposed 
boundary  were  included  in  the  public 
comment  file. 

Brice  C.  Jones,  President  of  Sonoma- 
Cutrer  Vineyards,  endorsed  the 
establishment  of  the  proposed  Sonoma 
Coast  area. 

Two  executives  of  Geyser  Peak 
Winery,  located  in  Geyserville, 
California,  were  opposed  to  the 
proposal,  John  P.  McClelland.  Chairman 
of  the  Board,  and  Paul  S.  Pigoni. 
Vineyard  Manager.  Both  were  opposed 
because  the  name  "Sonoma"  has  been 
overused,  and  the  word  "Coast"  should 
not  apply  to  the  shore  of  the  San  Pablo 
Bay.  or  to  other  inland  areas.  Including 
Sonoma  Coast,  the  name  "Sonoma"  is 
part  of  the  name  of  five  viticultural 
areas  previously  named.  Each  of  these 
areas  was  established  on  the  basis  of  a 
petition  containing  evidence  that  the 
name  was  appropriate,  and  was  being 
used  correctly.  Overuse  of  the  name  is 
not  germane  to  the  criteria  for 
establishment  of  a  viticultural  area. 
With  respect  to  the  word  "Coast." 
ATF  has  established  the  North  Coast 
and  Central  Coast  viticultural  areas  to 
include  only  terrain  which  is  under 
coastal  influence.  Although  it  is  true  that 
all  of  Sonoma  County  is  under  coastal 
influence  to  some  degree,  the  petition 
and  notice  of  proposed  rulemaking  for 
Sonoma  Coast  focused  on  the 
distinction  between  "Coastal  Cool" 
versus  "Coastal  Warm."  More  refined 


criteria  were  used  for  Sonoma  Coast, 
since  it  is  much  smaller  than  North 
Coast  or  Central  Coast. 

In  addition  to  these  public  comments, 
ATF  received  two  letters  of  support 
before  the  notice  of  proposed 
rulemaking  was  published.  Peter  S. 
Friedman  of  Belvedere  Winery, 
Healdsburg,  California,  and  Barry  C. 
Lawrence,  of  Eagle  Ridge  Winery. 
Petuluma.  California,  both  submitted 
letters  supporting  the  petition  in  March 

1986. 

Mr.  Lawrence  also  submitted  aerial 
photographs  showing  that  the  inland 
limit  of  the  marine  fog  intrusion  is 
approximately  at  the  boundary 
established  for  Sonoma  Coast 

Regulatory  Flexibility  Act 

The  provisions  of  the  Regulatory 
Flexibility  Act  relating  to  a  Hnal 
regulatory  flexibility  analysis  (5  U.S.C. 
604)  are  not  applicable  to  this  Final  rule 
because  it  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  final  rule 
will  not  impose,  or  otherwise  cause,  a 
significant  increase  in  reporting, 
recordkeeping,  or  other  compliance 
burdens  on  a  substantial  number  of 
small  entities.  The  final  rule  is  not 
expected  to  have  significant  secondary 
or  incidental  effects  on  a  substantial 
number  of  small  entities. 

Accordingly,  it  is  hereby  certified 
under  the  provisions  of  section  3  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b))  that  this  final  rule,  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Executive  Order  12291 

In  compliance  with  Executive  Order 
12291.  ATF  has  determined  that  this 
final  rule  is  not  a  "major  rule"  since  it 
will  not  result  in: 

(a)  An  annual  effect  on  the  economy 
of  $100  million  or  more; 

(b)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  state,  or  local  government 
agencies,  or  geographic  regions;  or 

(c)  Significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Paperwork  Reduction  Act 

The  provisions  of  the  Paperwork 
Reduction  Act  of  1980.  Pub.  L  96-511.  44 
U.S.C.  Chapter  35.  and  its  implementing 
regulations,  5  CFR  Part  1320,  do  not 
apply  to  this  final  rule  because  no 
requirement  to  collect  information  is 
imposed. 


Drafting  Information 

The  principal  author  of  this  document 
is  John  A.  Linthicum.  FAA.  Wine  and 
Beer  Branch.  Bureau  of  Alcohol, 
Tobacco  and  Firearms. 

List  of  Subjects  in  27  CFR  Part  9 

Administrative  practice  and 
procedure.  Consumer  protection, 
Viticultural  area.  Wine  issuance. 

PART  9— I  AMENDED! 

27  CFR  Part  9  Is  amended  as  follows: 

1.  The  authority  citation  for  Part  9 
continues  to  read  as  follows: 

Authority:  27  U  S.C.  205. 

2.  The  table  of  sections  for  27  CFR 
Part  9  is  amended  by  adding  the  heading 
of  S  9.116  to  read  as  follows: 

•         *         *         •         * 
9.116  Sonoma  Coast. 

3.  Subpart  C  of  27  CFR  Part  9  is 
amended  by  adding  {  9.116  to  read  as 
follows: 

S  9.116    Sonoma  Coast. 

(a)  Name.  The  name  of  the  viticultural 
area  described  in  this  section  is 
"Sonoma  Coast". 

(b)  Approved  map.  The  approved 
maps  for  determining  the  boundary  of 
the  Sonoma  Coast  viticultural  area  are 
the  following  six  U.S.G.S.  topographic 
maps: 

(1)  Sonoma  County.  California,  scale 
1:100.000,  dated  1970; 

(2)  Mark  West  Springs,  California,  7.5- 
minute  series,  dated  1958, 
photoinspected  1978; 

(3)  Healdsburg.  California.  7.5-minute 
series,  dated  1955,  photorevised  1980; 

(4)  Jimtown,  California,  7.5-minute 
series,  dated  1955.  photorevised  1975: 

(5)  Guemeville.  California.  7.5-minute 
series,  dated  1955:  and 

(8)  Cazadero,  California.  7.5-minutc 
series,  dated  1978. 

(c)  Boundary  description.  In  general, 
the  boundary  description  of  the  Sonoma 
Coast  viticultural  area  is  found  on  the 
U.S.G.S.  Topographic  Map  of  Sonoma 
County,  California,  scale  1:100.000, 
dated  1970.  When  a  point  of  the 
boundary  description  is  found  on  one  of 
the  7.5-minute  quadrangles,  the 
boundary  description  indicates  this  in 
parentheses.  The  boundary  description 
is  as  follows: 

(1)  The  beginning  point  is  the  point  at 
which  the  Sonoma  County-Mendocino 
County  line  meets  the  shoreline  of  the 
Pacific  Ocean. 

(2)  The  boundary  follows  the 
shoreline  of  the  Pacific  Ocean  southerly 
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to  the  Sonoma  County-Marin  County 
line. 

(3)  The  boundary  follows  the  Sonoma 
County-Marin  County  line  southeasterly 
to  San  Pablo  Bay. 

(4)  The  boundary  follows  the 
shoreline  of  San  Pablo  Bay  easterly  to 
the  Sonoma  County-Napa  County  line. 

(5)  The  boundary  follows  the  Sonoma 
County-Napa  County  line  northerly  to 
the  peak  of  Arrowhead  Mountain. 

(6)  From  the  peak  of  Arrowhead 
Mountain,  the  boundary  proceeds  in  a 
straight  hne  westerly  to  the  peak  of 
Sonoma  Mountain. 

(7)  From  the  peak  of  Sonoma 
Mountain,  the  boundary  proceeds  in  a 
straight  line  northwesterly  to  the  peak  of 
Taylor  Mountain. 

(8)  Prom  the  peak  of  Taylor  Mountain, 
the  boundary  proceeds  in  a  straight  line 
northwesterly  to  the  point,  near  the 
benchmark  at  184  ft.  elevation  in  Section 
34,  Township  8  North.  Range  8  West,  at 
which  Mark  West  Road  crosses  an 
unnamed  stream  which  flows 
northwesterly  into  Mark  West  Creek. 
(Mark  West  Springs  map) 

(9)  From  this  point,  the  boundary 
proceeds  northerly  in  a  straight  line  to 
the  headwaters  of  Brooks  Creek,  in 
Section  4,  Township  8  North,  Range  8 
West.  (Mark  West  Springs  map) 

(10)  The  boundary  follows  Brooks 
Creek  northwesterly  to  its  confluence 
with  the  Russian  River.  (Healdsburg 
map] 

(11)  The  boundary  proceeds 
southwesterly  in  a  straight  line  to  an 
unidentified  peak  at  elevation  672  ft. 
(Healdsburg  map) 

(12)  The  boundary  proceeds 
northwesterly  in  a  straight  line  to  the 
peak  identified  as  Black  Peak. 
(Healdsburg  map) 

(13)  The  boundary  proceeds  westerly 
in  a  straight  line  to  an  unidentified  peak 
at  elevation  857  ft.  [Healdsburg  map) 

(14)  The  boundary  proceeds  westerly 
in  a  straight  line  to  the  peak  of  Fitch 
Mountain  at  elevation  991  ft. 
(Healdsburg  map) 

(15)  The  boundary  proceeds 
northwesterly  in  a  straight  line  to  the 
intersection,  near  a  benchmark  at 
elevation  154  ft.  in  the  town  of  Chiquita, 
of  a  light-duty  road  (known  locally  as 
Chiquita  Road)  and  a  southbound 
primary  highway,  hard  surface  road 
(known  locally  as  Healdsburg  Avenue). 
(Jimtown  map) 

(16)  The  boundary  follows  that  road 
(known  locally  as  Healdsburg  Avenue) 
southerly  through  the  city  of  Healdsburg 
to  the  point  at  which  it  is  a  light-duty, 
hard  or  improved  surface  road, 
identified  on  the  map  as  Redwood 
Highway,  which  crosses  the  Russian 
River,  immediately  south  of  the  city  of 


Healdsburg  at  a  bridge  (known  locally 
as  the  Healdsburg  Avenue  Bridge*). 
(Healdsburg  map) 

(17)  The  boundary  follows  the  Russian 
River  southerly  to  a  point,  near  the 
confluence  with  Dry  Creek,  opposite  a 
straight  line  extension  of  a  light-duty, 
hard  or  improved  surface  road  (known 
locally  as  Foreman  Lane)  located  west 
of  the  Russian  River.  (Healdsburg  map) 

(18)  The  boundarj'  proceeds  in  a 
straight  line  to  that  road  and  follows  it 
westerly,  then  south,  then  westerly,  onto 
the  Guemeville  map,  across  a  secondary 
highway,  hard  surface  road  (known 
locally  as  Westside  Road),  and 
continues  westerly,  then  northwesterly 
to  the  point  at  which  it  crosses  Felta 
Creek.  (Guemeville  map) 

(19)  The  boundary  follows  Felta  Creek 
approximately  18.000  ft.  westerly  to  its 
headwaters,  at  the  confluence  of  three 
springs,  located  approximately  5.800  feet 
northwesterly  of  Wild  Hog  Hill. 
(Guemeville  map) 

(20)  The  boundary  proceeds  in  a 
straight  line  southwesterly  to  the 
southwest  comer  of  Section  9,  Township 
8  North.  Range  10  West.  (Guemeville 
map) 

(21)  The  boundary  proceeds  in  a 
straight  line  southwesterly  to  the  point 
in.  Section  24,  Township  8  North,  Range 
11  West,  at  which  Hulbert  Creek  crosses 
the  160  ft.  contour  line.  (Cazadero  map) 

(22)  The  boundary  follows  Hulbert 
Creek  southerly  to  its  confluence  with 
the  Russian  River. 

(23)  The  boundary  follows  the  Russian 
River  southwesterly  to  its  confluence 
with  Austin  Creek. 

(24)  From  this  point,  the  boundary 
proceeds  in  a  straight  line  northwesterly 
to  the  peak  of  Pole  Mountain. 

(25)  From  the  peak  of  Pole  Mountain, 
the  boundary  proceeds  in  a  straight  line 
northwesterly  to  the  peak  of  Big  Oat 
Mountain. 

(26)  From  the  peak  of  Big  Oat 
Mountain,  the  boundary  proceeds  in  a 
straight  line  northwesterly  to  the  peak  of 
Oak  Mountain. 

(27)  From  the  peak  of  Oak  Mountain, 
the  boundary  proceeds  in  a  straight  line 
northwesterly  approximately  14.5  miles 
to  the  Sonoma  County-Mendocino 
County  line  at  the  northeast  comer  of 
Section  25,  Towmship  11  North,  Range  14 
West. 

(28)  The  boundary  follows  the 
Sonoma  County-Mendocino  County  line 
west,  then  southwesterly  to  the 
beginning  point. 


Signed:  May  5, 1987. 
Stephen  E.  Higgim, 

Director. 

Approved:  May  21, 1987. 
John  P.  Simpson, 

Deputy  Assistant  Secretary.  Regulatory. 

Trade  and  Tariff  Enforcement 
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BILLING  CODC  4810-31-W 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 
30  CFR  Part  250 

Oil  and  Gas  and  Sutphur  Operations  in 
the  Outer  Continental  Shett 

agency:  Minerals  Management  Service, 
interior. 

ACnOM:  Final  rule. 


summary:  The  Minerals  Management 
Service  (MMS)  establishes  procedures 
to  obtain  testimom  from  witnesses  or 
persons  who  have  knowledge  of  serious 
accidents,  fires,  blowouts,  or  spills  that 
occurred  during  oil,  pas.  or  sulphur 
operations  in  the  Outer  Continental 
Shelf  (OCS).  The  testimony  is  needed  by 
accident  investigative  panels  to 
determine  the  cause  or  probable  cause 
of  an  accident  under  investigation. 
These  procedures  will  facilitate  the 
meetings  of  those  panels. 
EFFECTIVE  DATE:  July  13.  1987. 

FOR  FURTHER  INFORMATIOM  CONTACT: 

William  Cook.  Telephone  (703)  648-7818, 
(FTS)  95^7818. 

SUPPLEMENTARY  INFORMATION:  A 

proposed  rule  was  published  in  the 
Federal  Register  on  April  24, 1986  (51  FR 
15502),  establishing  procedures  to  obtain 
testimony  from  witnesses  or  persons 
who  have  knowledge  of  serious 
accidents,  fires,  blowouts,  or  spills  that 
occurred  during  oil.  gas,  or  sulphur 
operations  in  the  OCS.  The  testimony  is 
needed  by  accident  investigative  panels 
to  determine  the  cause  or  probable 
cause  of  an  accident  under 
investigation.  The  procedures  would 
facilitate  the  meetings  of  those  panels. 

Section  22(d)  of  the  Outer  Continental 
Shelf  Lands  Act  (OCSLA)  provides  that 
the  Secretary  of  the  Interior  (Secretary), 
or  the  Secretary  of  the  Department  in 
which  the  U.S.  Coast  Guard  (USCG)  is 
operating,  shall  make  an  investigation 
and  public  report  on  major  fires,  oil 
spills,  deaths,  and  serious  injuries 
occurring  as  a  result  of  operations 
conducted  pursuant  to  the  OCSLA. 

For  any  given  spil!  or  accident,  the 
decision  as  to  whether  MMS  or  the 
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usee  will  be  the  lead  Agency  in  the 
investigation  was  determined  by 
provisions  of  a  Memorandum  of 
Understanding  (MOU)  between  the  U.S. 
Geological  Survey  and  the  USCG 
published  in  the  Federal  Register  on 
January  8, 1981  (46  FR  2199).  The  MMS  is 
party  to  the  MOU  after  it  succeeded  to 
the  authority  of  the  U.S.  Geological 
Survey's  Conservation  Division 
concerning  activities  in  the  OCS  by 
direction  of  Secretarial  Order  3071  dated 
January  19. 1982. 

When  MMS  is  the  lead  Agency  in  the 
investigation  of  a  major  accident,  an 
investigative  panel  may  be  appointed  by 
the  Regional  Director  in  whose  Region 
the  accident  occurred. 

The  panel  may  convene  a  meeting  to 
take  testimony  from  persons  who  have 
witnessed  or  are  knowledgeable  of  the 
accident  under  investigation.  Since  such 
meetings  affect  persons  other  than  MMS 
personnel.  MMS  concluded  that  rules 
pertaining  to  the  conduct  of  such 
meetings  should  be  published  for  public 
comment. 

The  accident  investigation  meeting 
seeks  to  establish  what  occurred  in  a 
given  incident  in  an  objective  manner. 
The  meeting  is  one  step  in  the 
investigative  process  leading  to  an 
accident  report.  Neither  the  meeting 
itself  nor  the  subsequent  report  directly 
result  in  a  fine  or  other  penalty  against 
any  person  or  thing.  The  completed 
investigation  may  result  in  a  finding  that 
the  accident  may  have  involved  a 
violation  of  the  regulations. 

Such  a  finding,  however,  would  be 
referred  to  a  "Director's  designee"  for 
investigation  into  the  possible  violation 
under  30  CFR  250.70  to  establish 
whether  there  is  or  is  not  sufficient 
evidence  that  a  violation  of  the 
regulations  occurred.  If  the  finding  is 
that  there  is  sufficient  evidence,  the 
Director's  designee  will  submit  the  case 
to  a  reviewing  officer  for  further 
analysis  and  action  under  30  CFR  250.8a 
If  the  finding  is  that  there  is  not 
sufficient  evidence  to  indicate  that  a 
violation  occurred,  the  case  is  referred 
back  to  the  investigative  panel  for 
further  investigation,  or  the  case  is 
closed. 

It  is  recognized  that  the  accident 
investigation  meeting  transcripts  may  be 
used  in  other  proceedings  which  are  of 
an  adversarial  nature  and,  further,  that 
the  investigative  panel's  report  on  the 
accident  may  document  lapses  in 
comphance  with  regulations  and  Orders. 
Provisions  were  retained  to  allow  the 
presence  of  legal  counsel  during  the 
question'ng  of  witnesses.  Provisions 
pertaining  to  the  location  of  meetings, 
testimony  under  oath,  verbatim 
transcripts,  subpoena  power,  and  travel 


expenses  were  also  included.  The  MMS 
requested  comments,  and  six  timely 
comments  were  received. 

Discussion  of  Comments 

Comment:  Commenters  generally 
endorsed  the  proposed  rule  but  objected 
to  the  provision  that  the  meetings  are 
not  subject  tu  the  Administrative 
Procedure  Act  (APA).  5  U.S.C.  554.  and 
that  per8on(s)  who  could  be  found  to  be 
responsible  for  the  accident(s)  are  not 
allowed  participation  in  the  meeting(s) 
and  cross-examination  of  the  personfs) 
giving  testimony.  The  commenters 
suggested  that  the  proposed  rule  be 
amended  to  be  subject  to  the  APA  and 
to  allow  cross-examination  of  witnesses. 

Discussion:  The  accident  investigation 
meeting  is  not  a  hearing  required  by  the 
OCSLA,  as  amended,  but  is  an 
administrative  process  used  by  MMS  in 
an  attempt  to  elicit  all  pertinent  facts. 
The  procedure  is  preliminary  and  does 
not  result  in  harm  to  any  person  or  other 
entity  without  an  intervening  process. 
The  public  report  is  not  a  rulemaking  or 
adjudication  in  the  sense  of  the  APA. 

Comment:  One  commenter  suggested 
that  the  final  regulation  should  cover  the 
makeup  of,  and  selection  procedure  for, 
the  investigative  panel  appointed  by  the 
Regional  Director  when  MMS  is  the  lead 
Agency  in  the  investigation  of  a  major 
accident. 

Discussion:  The  MMS  disagrees  with 
the  commenter  in  that  the  panel  is  an 
internal  body  that  is  not  properly 
addressed  by  regulation.  The  panel 
members  and  panel  chairman  are 
appointed  by  the  appropriate  Regional 
Director.  The  .membership  of  the  panel 
consists  of  MMS  regional,  district,  and 
headquarters  personnel.  On  occasion, 
the  Office  of  the  Solicitor  is  represented, 
and  when  requested,  the  USCG  and 
National  Transportation  Safety  Board 
may  be  represented. 

Comment:  One  commenter  suggested 
that  proper  cause  must  be  shown  when 
a  subpoena  is  issued.  The  commenter 
does  not  specify  what  is  proper  cause. 

Discussion:  The  MMS  disagrees  with 
the  suggestion  of  the  commenter.  This  is 
not  a  criminal  proceeding.  The  need  to 
obtain  testimony  concerning  a  major 
accident  constitutes  a  proper  cause,  and 
MMS  will  issue  a  subpoena  upon  that 
basis. 

Comment:  One  commenter  suggested 
that  MMS  may  wish  to  clarify  that  the 
purpose  of  the  hearing  (meeting)  is  to 
ascertain  causation  that  would  result  in 
future  correction  rather  than  in  future 
enforcement. 

Discussion:  The  MMS  calls  attention 
to  the  second  full  paragraph  in  column 
three,  page  15502,  of  the  proposed  rule 
where  it  is  stated  that  the  purpose  of  the 


meetings  is  to  obtain  information  that 
would  aid  in  determining  the  cause  or 
probable  cause  of  the  accident  under 
investigation  and  that  such  meetings  are 
not  intended  to  be  adversarial 
proceedings.  Further,  the  introductory 
paragraph  specifies  that  these  meetings 
"shall  be  fact-finding  proceedings  with 
no  civil  or  criminal  issues  and  no 
adverse  parties." 

Comment:  One  commenter 
recommended  that  the  proposed 
regulation  be  applicable  only  to  those 
significant  events  identified  in  section 
22(d)  of  the  OCSLA.  as  amended 
(incidents  of  major  fires,  major  od  spills, 
death,  or  serious  injury). 

Discussion:  The  MMS  disagrees  with 
the  commenters  suggestion.  Section 
22(d)(1)  of  the  OCSLA  states  that  the 
Secretary  or  the  Secretary  of  the 
Department  in  which  the  USCG  is 
operating  may,  in  his  discretion,  "make 
an  investigation  and  report  of  lesser  oil 
spillages"  and  in  section  22(d)(2)  "make 
an  investigation  and  a  report  of  any 
injury." 

Executive  Order  12291 

The  purpose  of  this  proposal  is  to 
provide  procedures  for  accident 
investigative  panels.  These  procedures 
would  neither  increase  prices  for 
consumers  nor  would  they  result  in 
major  cost  increases  for  individual 
industries.  Federal,  State,  or  local 
government  agencies,  or  geographic 
regions.  Based  on  this  assessment,  the 
Department  of  the  Interior  (DOI)  has 
determined  that  this  document  does  not 
constitute  a  major  rule  under  Executive 
Order  12291;  therefore,  a  Regulatory 
Impact  Analysis  is  not  required. 

Regulatory  Flexibility  Act 

The  DOI  has  also  determined  that, 
since  this  rule  is  procedural  in  nature,  it 
would  not  have  a  significant  economic 
effect  on  a  substantial  number  of  small 
entities. 

Paperwork  Reduction  Act 

This  rule  does  not  contain  information 
collection  which  would  require  approval 
by  the  Office  of  Management  and 
Budget  under  44  U.S.C.  3501  et  seq. 

Author  The  principal  author  of  this 
document  is  William  S.  Cook.  Offshore  Rules 
and  Operations  Division.  MMS. 

List  of  Subjects  in  30  CFR  Pari  250 

Continental  shelf.  Environmental 
impact  statements.  Environmental 
protection.  Government  contracts. 
Investigations,  Mineral  royalties.  Oil 
and  gas  reserves.  Penalties,  Pipelines, 
Public  lands/mineral  resources. 


Reporting  and  recordkeeping 
requirements. 

Dated:  May  7. 1987. 
Donald  T.  Sant, 

Acting  Director.  Minerals  Management 
Service. 

For  the  reasons  set  forth  above.  30 
CFR  Part  250  is  amended  as  follows: 

PART  250— OIL  AND  GAS  AND 
SULPHUR  OPERATIONS  IN  THE 
OUTER  CONTINENTAL  SHELF 

1.  The  authority  citation  for  Part  250 
continues  to  read  as  follows: 

Authority:  Outer  Continental  Shelf  Lands 
Act.  43  use.  1331  et  seq..  as  amended.  92 
Slat.  629:  National  Environmental  Policy  Act 
of  1969.  42  U.S.C.  4321  et  seq.  (1970);  Coastal 
Zone  Management  Act  of  1972,  as  amended. 
16  U.S.C.  1451  et  seq. 

2.  Section  250.45  is  amended  by 
adding  paragraph  (c)  to  read  as  follows: 

§  250.45    Accidents,  fires,  and 
maltunctlont. 

***** 

(c)  Unless  otherwise  specifically 
ordered  by  the  Director,  all 
investigations  conducted  under  the 
authority  of  sections  22(d)  (1)  and  (2)  of 
the  Act  shall  be  fact-finding  proceedings 
with  no  civil  or  criminal  issues  and  no 
adverse  parties.  The  purpose  of  the 
investigation  is  to  prepare  a  public 
report.  Such  investigations  shall  satisfy 
the  following  requirements: 

(1)  Any  meetings  shall  be  conducted 
in  the  appropriate  MMS  regional  or 
district  office  or  at  some  other 
convenient  location  determined  by  the 
panel  chairperson.  The  chairperson  may 
open  a  meeting,  or  any  part  of  it,  to  the 
public  if  the  chairperson  determines  that 
it  would  aid  the  panel  in  its  work. 

(2)  All  members  of  the  panel  shall  be 
present  at  such  meetings  if  possible.  The 
chairperson  may  designate  a  member(s) 
of  the  panel  to  conduct  meetings  without 
all  members  present  if  the  chairperson 
finds  it  to  be  appropriate. 

(3)  Appropriaie  oaths  shall  be 
administered  by  the  chairperson  or  his/ 
her  designee  to  all  persons  giving 
testimony. 

(4)  A  verbatim  transcript  shall  be 
made  of  any  oral  testimony. 

(5)  Each  person  giving  testimony  shall 
be  allowed  to  have  legal  and/or  other 
repre8entative(s)  present  to  advise  or 
counsel  when  giving  testimony  to  the 
panel. 

(6)  Only  the  following  persons  shall 
address  questions  to  any  person  giving 
testimony: 

(i)  The  panel  members,  the  panel's 
legal  advisor,  any  experts  the  panel 
deems  necessary,  and 

(ii)  The  testimony  transcriber. 


(7)  The  chairperson  of  the  panel  may. 
if  necessary,  issue  a  subpoena  to  any 
witness  or  person  who  has  knowledge  of 
the  accident  pursuant  to  section  22(f)  of 
the  Act.  A  witness  or  a  person  who  has 
knowledge  of  the  accident  may  be 
required  to  attend  a  meeting  at  a  place 
not  more  than  100  miles  from  the  place 
where  the  subpoena  is  served. 

(8)  Any  witness  or  person  who  has 
knowledge  of  the  accident  and  is 
subpoenaed  to  testify  under  this 
subsection  shall  be  entitled  to  be  paid 
the  same  fees  and  mileage  paid  for 
similar  ser\'ices  in  the  U.S.  District 
Courts.  The  .MMS  shall  pay  fees  and 
mileage  for  those  persons  that  MMS  has 
called  if  the  persons  so  request. 

(9)  When  witness(es)  or  person(s)  who 
have  knowledge  of  the  accident  cannot 
appear  to  testify  due  to  injury  or  who 
are  not  required  to  appear  as  provided 
in  paragraph  (c)(7)  of  this  section,  the 
panel  may  then  move  the  meeting  site  to 
a  location  more  convenient  to  the 
witness(es)  or  person(s),  or  the  panel 
may  accept  a  sworn  written  statement 
in  lieu  of  oral  testimony. 

[FR  Doc.  87-13303  Filed  6-10-87;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  100 

I CGD  09-87-021 

Special  Local  Regulations;  Budweiser 
Trophy  Race,  Detroit  River 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  Special  local  regulations  are 
being  adopted  for  the  Budweiser  Trophy 
Race  (formerly  Stroh  Thunderfest)  to  be 
held  on  the  Detroit  River.  This  event  will 
be  held  on  9, 10, 11,  and  12  July  1987. 
The  regulations  are  needed  to  provide 
for  the  safety  of  life  on  navigable  waters 
during  the  event. 

EFFECTIVE  DATES:  These  regulations 
become  effective  on  9  July  1987  and 
terminate  on  12  July  1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
CWO  Gerald  M.  Trackim,  Office  of 
Search  and  Rescue.  Ninth  Coast  Guard 
District.  1240  E  9th  St.,  Cleveland,  OH 
44199,  (216)  522-3982. 

SUPPLEMENTARY  INFORMATION:  On  April 
6,  1987  the  Coast  Guard  published  a 
notice  of  proposed  rule  making  in  the 
Federal  Register  for  these  regulations  (52 
FR  10905).  Interested  persons  were 
requested  to  submit  comments  and  no 
comments  were  received. 


Drafting  Information 

The  drafters  of  this  regulation  are 
CWO  Gerald  M  Trackim.  project 
officer.  Office  of  Search  and  Rescue  and 
LCDR  M.  V.  Mosebach,  project  attorney. 
Ninth  Coast  Guard  District  Legal  Office. 

Discussion  of  Regulations 

The  Budweiser  Trophy  Race  will  be 
conducted  on  the  Detroit  River  on  9-12 
July  1987.  This  event  will  have  an 
estimated  25  Hydroplanes  which  could 
pose  hazards  to  navigation  in  the  area. 
Vessels  desiring  to  transit  the  regulated 
area  may  do  so  only  with  prior  approval 
of  the  Patrol  Commander  (U.S.  Coast 
Guard  Group  Detroit.  MI). 

Economic  Assessment  and  Certification 

This  proposed  regulation  is 
considered  to  be  non-major  under 
Executive  Order  12291  on  Federal 
Regulation  and  nonsignificant  under 
Department  of  Transportation  regulatory 
policies  and  procedures  (44  FR  11034; 
February  26, 1979).  The  economic  impact 
of  this  proposal  is  expected  to  be  so 
minimal  that  a  full  regulatory  evaluation 
is  unnecessary.  This  event  will  draw  a 
large  number  of  spectator  craft  into  the 
area  for  the  duration  of  the  event.  This 
should  have  a  favorable  impact  on 
commercial  facilities  providing  services 
to  the  spectators.  Any  impact  on 
commercial  traffic  in  the  area  will  be 
negligible. 

Since  the  impact  of  these  regulations 
is  expected  to  be  minimal  the  Coast 
Guard  certifies  that  they  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safety.  Navigation  (water). 

Regulations 

In  consideration  of  the  foregoing,  Part 
100  of  Title  33,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  100— [AMENDED] 

1.  The  authority  citation  for  Part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1233;  49  CFR  1.46  and 
33  CFR  100.35 

2.  Part  100  is  amended  to  add  a 
temporary  §  100.35-0902  to  read  as 
follows: 

§  100.35-0902     Budweiser  Trophy  Race- 
Detroit  River. 

(a)  Regulated  Area:  That  portion  of 
the  Detroit  River  lying  between  Belle 
Isle  and  the  U.S.  shoreline,  bound  on  the 
west  by  the  Belle  Isle  Bridge  and  on  the 
east  by  a  north-south  line  drawn  through 
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the  Waterworks  Intake  Crib  Light  (LL 
1022). 

(b)  Special  Local  Rej^ulatioas:  (l)The 
above  area  will  be  dosed  to  navigation 
or  anchorage  from  7.20  A.M.  (local  time) 
until  5:30P.M.  on  9, 10,  It  and  12  |uJy 
1987. 

(2)  An  escape  zone  for  recreational 
craft  will  also  be  established  from  the 
Rooster  Tail  Marina  out  to  Lake  St 
Clair. 

(3)  Special  care  shall  be  exercised  by 
the  Master  or  operator  of  every  veuel 
proceeding  up  or  down  the  main  channel 
of  the  Detroit  River  between  Belle  Isle 
and  Windmill  Point. 

(4)  Vessels  desiring  to  transit  the 
restricted  area  may  do  so  only  with 
prior  approval  of  the  Patrol  Commander 
and  when  so  directed  by  that  officer. 
The  Patrol  Commander  may  be 
contacted  on  channel  1&(156  8  MflZ)  by 
the  caM  sign  "Coast  Guard  Patrol 
Commander".  Vessels  will  be  operated 
at  a  no  wake  speed  to  reduce  the  wake 
to  a  minimum  and  in  a  manner  which 
will  not  endanger  participants  in  the 
event  or  any  other  craft.  These  rules 
shall  not  apply  to  participants  in  the 
event  or  vessels  of  the  patrol,  in  the 
performance  of  their  assigned  duties. 

(5)  A  succession  of  sharp,  short 
signaU  by  whistle  or  horn  from  vessels 
patrolling  the  areas  under  the  direction 
of  the  U.S.  Coast  Guard  Patrol 
Commander  shall  serve  as  a  signal  to 
stop.  Vessels  signaled  shall  stop  and 
shall  comply  with  the  orders  of  the 
Patrol  Vessel:  failure  to  du  so  may  result 
in  expulsion  from  the  area,  citation  for 
failure  to  comply,  or  both. 

(6)  Effective  Dates:  These  regulations 
will  become  effective  on  9  July  1987  and 
terminated  on  12  July  1967. 

Dated:  |une  a.  1987. 
A.M.  Oanielsen. 

RADM.  U.S.  Coast  Guard  Commander.  Ninth 
Coast  Guard  District 
|FR  Doc  87-13356  Filed  6-10-67;  8:45  am) 
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33  CFR  Part  100 
ICGD1  87-101 

Regatta:  Empire  State  Regatta, 

Albany,  NY 

agency:  Coast  Guard.  DOT. 
ACTION:  Temporary  regulation  with 
request  for  comments. 

SUMMARY:  This  temporary  rul«  provides 
notice  thai  the;  1987  Empire  State 
Regatta  will  be  held  beginning  at  6:00 
a.m.  on  June  12, 1987  and  ending  at  6:00 
a.m.  on  June  15, 1987.  The  permanent 
regulation  for  this  regatta  sets  the 


effective  period  for  this  annual  event  as 
either  the  first  or  second  WKekend 
(Friday.  Saturday,  Sunddy  uitu  early 
Monday)  in  June  m  puLilit>ht;d  iii  ihe 
Coast  Guard  Lix-al  Nutict;  to  .Vl.iriiit'rs 
and  in  a  Fedacal  Kcgister  notice.  This 
document  nuufiL-s  ih«-  affected  public  of 
the  effective  period  (or  the  19ii7  regatta. 
Also,  the  mce  course  location  is  being 
changed  from  last  year  resulting  m  an 
additional  restriction  to  non- 
participating  vessels  wishing  to  transit 
the  area.  These  regulations  are  needed 
to  provide  for  the  safety  of  participants 
and  spectators  on  navigable  waters 
during  the  event. 

OATKS:  This  temporary  regulation 
becomes  effective  on  Friday.  June  12. 
1987  at  6:00  a.m.  and  lenninetes  on 
Monday.  June  15.  198''  at  6:00  a.m. 
ADOUCSSES:  Comments  should  be 
:  •   t  a  i(j  (  ummander  (b).  Third  Coast 
GiMird  District.  Governors  Island.  New 
York,  NY  10004-5098.  The  commento 
will  be  available  f.'  r  inspection  and 
copying  at  the  Boating  Safety  Office. 
Governors  Island,  New  York.  NY. 
Normal  office  hours  are  between  8:00 
a.m.  and  4:30  p.m..  Monday  through 
Friday,  except  holidays.  Comments  may 
also  be  hand  drlivpred  to  this  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Lucas  A.  Dlhopolsky,  (212)  668-7974. 

SUPPLEMENTARY  INFORMATION:  A  Notice 

of  Proposed  Rule  Making  has  not  been 
published  for  these  regulations  and  they 
are  being  made  effective  in  less  than  30 
days  from  the  date  of  puUicalion. 
Following  normal  rulemaking 
procedures  is  unnecessary  regarding 
announcement  of  the  1987  effective 
dates.  The  permanent  regulation  for  this 
regatta  (33  CFR  100.308)  specifies  that 
the  regatta  will  be  held  on  either  the 
first  or  second  weekend  in  June  and  that 
the  effective  dates  will  be  published  in 
the  Coast  Guard  Local  Notice  to 
Mariners  and  in  a  Federal  Register 
notice.  This  final  rule  provides  notice  of 
the  specific  dates  and  times  for  the  1987 
regatta  which  will  be  held  on  the  first 
weekend  in  June  this  year. 

Additionally,  the  sponsor  has 
relocated  the  race  course  approximately 
one-half  nautical  mile  north  (upstream) 
of  its  position  in  1986.  In  so  doing  not 
only  commercial  marine  traffic  but  also 
all  recreational  vessel  traffic  will  be 
unable  to  transit  either  from  north  or 
south  through  the  regulated  area  during 
the  effective  period  of  this  regulation. 
There  was  insufficient  time  to  publish 
this  change  in  a  Notice  of  Proposed 
Rulemaking.  Therefore,  this  temporary 
regatta  regulation  provides  notice  of  the 
additional  restriction  to  transiting 
recreational  vessel  traffic.  Although  this 
regulation  is  published  as  a  final  rule 


without  prior  notice,  an  opportunity  for 
public  comment  is  nevertheless 
desirable  to  ensure  that  the  regulation  is 
both  reasonable  and  workable. 
Accordingly,  persons  wishing  to 
comment  may  do  so  by  submitting 
written  cnmments  tn  the  office  listed 
under  "addresses"  in  this  preamble. 
Comments  should  include  their  names 
and  addresses,  identify  ^k  docket 
number  (CGDl  87-10)  for  this  regulation, 
and  give  reasons  for  their  remarks.  Due 
to  the  limited  time  for  comment,  verbal 
comments  submirted  by  telephone  are 
acceptable.  Based  upon  comments 
received,  the  regulation  may  be 
changed. 

Drafting  information:  The  drafters  of 
this  notice  are  Mr.  Lucas  A.  Dlhopolsky. 
project  officer,  Third  Coast  Guard 
District  Boating  Safety  Office,  and  LCDR 
R.F.  Duncan,  project  attorney.  First 
Coast  Guard  District  Legal  Office. 

Discussion  of  Regulations:  The 
Empire  State  Regatta  is  a  crew  racing 
event  which  serves  as  the  annual 
Northeast  Regional  Championships.  The 
event  is  sponsored  by  the  Empire  State 
Regatta  Fund,  Inc.  of  New  Scotland,  NY 
on  behalf  of  the  United  States  Rowing 
Association.  Since  the  sponsor  held  this 
race  in  the  same  location  on  two 
consecutive  years  and  installed 
permanent  course  marking  apparatus 
under  the  Hudson  River  near  Albany, 
NY,  a  permanent  amendment  to  Part  100 
of  Title  33,  Code  of  Federal  Regulations, 
Section  100.308,  was  promulgated  in 
1986.  As  stated  in  that  section,  the 
effective  period  for  this  event  each  year 
was  to  be  the  first  or  second  weekend 
(Friday  through  early  Monday  morning) 
in  June  as  published  in  the  Coast  Guard 
Local  Notice  to  Mariners  and  in  a 
Federal  Register  notice.  Announcements 
in  these  pubLcalions  would  provide  the 
public  with  fiill  and  adequate  notice  of 
the  dates  and  times  of  this  annual  shell 
race.  This  year  (1967)  the  Empire  State 
Regatta  will  be  held  on  the  weekend  of 
June  13  and  14.  Placement  of  the  race 
course  submerged  wire  grid  will  begin  at 
6:00  a.m.  on  June  12  and  be  removed  by 
6:(X)  a.m.  on  June  15.  This  grid  is 
suspended  approximately  six  feet  below 
the  water's  surface  and  criss-crosses  the 
river  from  bank  to  bank  in  the  regulated 
area.  The  location  of  the  race  course  on 
the  Hudson  River  will  be  moved 
approximately  one  half  nautical  mile 
north  of  last  year's  position.  This  change 
was  made  for  several  reasons  and  has 
enhanced  the  safety  of  the  participants 
and  increased  visibility  for  the  large 
spectator  crowd  expected  at  the  Coming 
Preserve.  The  change  in  the  race 
location  has  also  eliminated  the  ability 
of  recreational  vessels  under  00  feet  in 
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length  to  transit  by  the  race  area  as  was 
possible  last  year. 

In  1985  and  1986  the  race  course  was 
situated  between  the  northern  end  of 
Culver  Dike  and  the  1-90  Interchange 
Bridge.  The  racing  shells  started  at  the 
southern  end  of  the  course  and  raced 
north,  upstream  against  the  current  to 
finish  in  view  of  the  spectators.  In  order 
to  do  this  the  shells  had  to  be  held  with 
their  stems  against  a  floating  starting 
dock.  Strong  currents  in  the  area  pushed 
against  the  lined  up  shells  and  as  a 
result  the  starting  dock  was  forced  into 
a  list  and  almost  capsized.  To  eliminate 
this  hazard  to  life  and  limb  the  race  this 
year  will  be  started  upstream  and  mn 
from  north  to  south  with  the  current.  In 
order  for  the  spectators  to  view  the 
finish  line  the  entire  course  had  to  be 
moved  about  one-half  nautical  mile 
north.  It  will  be  positioned  between  the 
1-90  Bridge  at  the  southern  end  (River . 
Mile  145.4)  and  the  Dunn  Memorial 
Bridge  at  the  northern  end  (River  Mile 
147.2).  The  swing  railroad  bridge  at  mile 
146.2  is  about  midway  between  these 
two  points.  This  change  not  only  made  it 
safer  for  participants  and  more  viewable 
by  the  spectators  but  also  decreased  the 
interference  with  the  Port  of  Albany,  the 
Albany  Yacht  Club  and  other 
commercial  marine  interests  located  at 
the  southern  end  of  last  year's  race 
course.  However,  because  of  the  bend  in 
the  river  at  the  new  location  the  course 
wire  grid  complex,  necessarily  installed 
in  straight  lines,  will  extend  diagonally 
across  the  river  from  bank  to  bank.  This 
effectively  causes  the  area  to  be 
impassible  by  any  vessels  once  the  race 
course  grid  is  installed.  The  anchors  for 
the  grid  were  implanted  in  the  river  bed 
during  the  winter  months  while  the  river 
surface  was  frozen.  Thus  the  location  of 
the  wire  grid,  predetermined  by  the 
location  of  the  anchors,  is  unchangeable 
at  this  point.  Although  transiting 
navigation  was  not  completely 
prevented  during  the  race  last  year, 
those  that  could  pass  were  limited  to 
vessels  less  the  60  feet  in  length.  In  1986 
it  is  estimated  that  not  more  than  50 
recreational  vessels  transited  the  area 
during  the  affected  weekend.  The 
sponsor  of  the  Empire  State  Regatta  will 
advise  area  yacht  clubs  of  this 
restriction  via  letter  or  any  other  means 
available.  The  effect  on  commercial 
traffic  will  be  the  same  as  last  year  and 
is  minimized  through  early  coordination 
allowing  commercial  marine  users  to 
avoid  scheduling  shipments  on  the  race 
weekend. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safety.  Navigation  [water]. 


Temporary  Regulation 

PART  100— (AMENDED) 

In  consideration  of  the  foregoing.  Part 
100  of  Title  33,  Code  of  Federal 
Regulations  is  amended  as  follows: 

1.  The  authority  citation  for  Part  100 
continues  to  read  as  follows: 

Authority:  33  U  S.C.  1233;  49  CFR  1.46  and 
33  CFR  100.35. 

2.  Section  100.308  is  revised  to  read  as 
follows  for  June  12-15, 1987.  Because 
this  is  a  temporary  rule,  this  revision 
will  not  appear  in  the  Code  of  Federal 
Regulations: 

§  100.308     Empire  State  Regatta,  Albany 
New  York. 

(a)  Regulated  area.  That  section  of  the 
Hudson  River  between  the  1-90  (Albany- 
Rennselaer)  Bridge  (River  mile  145.4)  on 
the  south  and  the  Dunn  Memorial  Bridge 
(River  mile  147.2)  on  the  north. 

(b)  Effective  period.  This  regulation 
will  be  effective  from  6:00  a.m.  on 
Friday,  June  12. 1987  through  6.00  a.m. 
on  Monday.  June  15, 1987. 

(c)  Special  local  regulations.  (1)  The 
regulated  area  shall  be  closed  to  all 
vessel  traffic  during  the  effective  period. 

(2)  The  sponsor  shall  make  provisions 
for  whatever  action  is  necessary  to 
adjust,  alter,  or  remove  any  obstacle 
installed  in  the  river  to  the  degree 
necessary  to  allow  passage  of  any  Coast 
Guard  or  other  rescue/law  enforcement 
vessels  in  the  event  of  an  emergency 
which  requires  their  presence  either  up 
or  downstream  of  the  race  area. 

(3)  Official  patrol  vessels  include 
Coast  Guard  and  Coast  Guard  Auxiliary 
vessels.  New  York  State  and  local  police 
boats  and  other  vessels  so  designated 
by  the  regatta  sponsor  or  Coast  Guard 
Patrol  Commander. 

(4)  No  person  or  vessel  may  enter  or 
remain  in  the  regulated  area  during  the 
effective  period  unless  participating  in 
the  event,  or  authorized  to  be  there  by 
the  sponsor  or  Coast  Guard  patrol 
personnel. 

(5)  All  persons  and  vessels  shall 
comply  with  the  instructions  of  U.S. 
Coast  Guard  patrol  personnel.  Upon 
hearing  five  or  more  blasts  from  a  U.S. 
Coast  Guard  vessel,  the  operator  of  a 
vessel  shall  stop  immediately  and 
proceed  as  directed.  U.S.  Coast  Guard 
patrol  personnel  include  commissioned, 
warrant  and  petty  officers  of  the  Coast 
Guard.  Members  of  the  Coast  Guard 
Auxiliary  may  be  present  to  inform 
vessel  operators  of  this  regulation  and 
other  applicable  laws. 

(6)  For  any  violation  of  this  regulation, 
the  following  maximum  penalties  are 
authorized  by  law: 


(i)  $500  for  any  person  in  charge  of  the 
navigation  of  a  vessel. 

(ii)  $500  for  the  owner  of  a  vessel 
actually  on  board. 
.  (iii)  $250  for  any  other  person. 

(iv)  Suspension  or  revocation  of  a 
license  for  a  licensed  officer. 

Dated:  June  8. 1987. 
R.L.  Johanson, 

Rear  Admiral  {Lower  Half).  U.S.  Coast  Guard 
Commander.  First  Coast  Guard  District 
(FR  Doc.  87-13359  Filed  6-10-87:  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Army.  Corps  of 
Engineers 

33  CFR  Part  207 

Navigation  Locks  and  Approach 
Channels,  Columbia  and  Snake  Rivers, 
Oregon  and  Washington 

agency:  Department  of  the  Army,  Corps 
of  Engineers,  DOD. 
ACTION:  Final  rule. 

SUMMARY:  This  final  rule  provides  the 
district  engineer  with  the  authority  to 
change(s)  the  order  of  precedence  of 
vessels  using  Corps  of  Engineers 
navigation  locks  on  the  Columbia  and 
Snake  Rivers.  Oregon  and  Washington, 
by  (granting  the  district  engineers  in 
charge  of  the  locks  the  authority  to 
establish)  establishing  schedules  for  the 
lockage  of  recreational  craft.  Any 
schedule  established  for  the  lockage  of 
recreational  craft  will  be  set  only  after 
public  notice  and  opportunity  for 
comment  by  the  using  public.  Each  such 
schedule  will  provide  for  a  minimum  of 
one  lockage  upstream  and  downstream 
(two  lockages)  each  day.  The  purpose  of 
the  scheduling  is  to  promote  enerw 
conservation  by  reducing  the  nufl^er  of 
recreational  lockages.  Water  saved  by 
the  reduced  number  of  lockages  will  be 
diverted  through  hydroelectric  power 
generators  for  the  production  of 
electrical  energy. 

EFFECTIVE  DATE:  June  11, 1987. 

ADDRESS:  HQUSACE  (DAEN-CWO-M), 

V\  ashington,  DC  20314-1000. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Harold  Tohlen,  phone  number  (202) 
272-0245. 

SUPPLEMENTARY  INFORMATION:  The 

proposed  rule  was  published  in  the 
Federal  Register  on  December  6, 1982  (47 
FR  54832)  and  comments  were  requested 
by  January  10, 1983.  The  Portland  and 
Walla  Walla  Districts  of  the  U.S.  Army 
Corps  of  Engineers  also  issued  public 
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notices  informing  interested  parties  of 
the  proposed  regulation  on  December  17. 
1982.  Twenty-six  comments  were 
received:  2  from  Federal  and  State 
agencies.  22  from  recreational  boaters, 
and  2  from  commercial  navigation 
interests.  Individual  responses  were 
made  to  alt  commenters.  The 
recreational  boaters  commented  that 
lockage  by  fixed-time  schedule  would  be 
a  serious  inconvenience  and  that 
scheduling  was  not  required  because 
ihere  was  no  power  shortage  in  the 
Northwest.  The  commercial  navigation 
interests  commented  that  recreational 
boat  lockage  scheduling  could,  at  times, 
delay  their  operations. 

Energy  conservation  is  the  reason  that 
scheduling  of  recreational  boat  lockages 
is  considered  necessary  on  the 
Columbia  and  Snake  Rivers.  Energy 
conservation  is  and  will  continue  to  be 
in  the  national  interest  in  order  to  save 
the  Nation's  fuel  resources  and  reduce 
the  dependency  on  imported  oil.  It  is 
true  that  power  surpluses  may  occur  at 
some  times  during  some  years. 
Abundant  water  and  low  industrial 
power  demand  caused  this  to  happen  in 
early  1983;  however,  conservation  could 
become  very  important  at  any  time. 
Significant  amounts  of  fuel  (oil.  coal, 
and  natural  gas]  can  be  conserved  by 
reducing  the  number  of  lockages.  The 
energy  represented  by  a  single  lockage 
is  sufficient  to  provide  half  the  annual 
heating  requirement  for  a  home  in  the 
Pacific  Northwest.  The  electric  power 
system  in  the  West  consists  of 
hydrothermal  combination  of  generation 
facilities.  The  electricity  generated  by 
the  water  saved  by  one  less  lockage  can 
offset  the  use  of  20  barrels  of  oil. 

Decision 

The  Corps  of  Engineers  multi-purpose 
projects  along  the  Columbia  and  Snake 
Rivers  serve  energy  users  and 
commercial  and  recreational  navigation 
interests.  In  order  to  balance  the  use  of 
the  facilities  (between)  among  those 
interests,  it  is  necessary  to  grant  the 
district  engineers  in  charge  of  the 
facilities  the  authority  to  establish 
schedules  for  the  lockage  of  recreational 
craft.  Therefore,  the  final  rule  does  grant 
the  district  engineers  that  authority.  In 
consideration  of  the  comments  received 
to  the  proposed  rule  and  to  better 
accommodate  all  project  users,  the  final 
rule  contains  two  provisions  not  in  the 
proposed  rule.  First.  §  207.718(a)  of  the 
final  rule  provides  that  the  district 
engineer  may  issue  a  schedule  for  the 
lockage  of  recreational  craft  after 
(evaluating]  issuing  a  public  notice, 
sohciting  public  comment  and 


considering  thos*  comments.  In  addition 
to  the  public  comments,  the  district 
engineer  will  consider  the  expected 
energy  situation,  water  supply,  and  the 
recreational  us«  of  the  lock.  The 
proposed  rule  stated  that  the  district 
engineer  shaH  issue  a  recreational 
lockage  schedule  and  did  not  provide  for 
public  input  to  the  scheduling  process. 
Secondly,  the  final  rule  provides  that 
commercial  vessels  may  be  locked 
through  with  recreational  craft  at  the 
appointed  time  for  lockage  of 
recreational  craft  when  a  recreational 
craft  lockage  schedule  is  in  effect,  if 
safety  and  space  permit.  The  proposed 
rule  did  not  provide  for  the  lockage  of 
commercial  vessels  with  recreational 
craft  at  the  appointed  time  for  lockage  of 
recreational  craft 

Significant  Changes  to  the  Kegulation 

Section  207.718(a):  This  section  is 
revised  to  provide  that  the  district 
engineer  may  issue  a  schedule  for 
lockage  of  recreational  craft  after  notice 
and  opportunity  for  public  comment. 
Recreational  craft  is  defined  in 
S  207.718(h)(3). 

Section  207.718(f):  The  order  of 
precedence  when  a  recreational  lockage 
schedule  is  in  effect,  is  set  out. 

Section  207.718(h)(2):  This  section  is 
revised  to  indicate  that  when  a 
recreational  lockage  schedule  is  in 
effect,  recreational  craft  will  not  be 
locked  separately  at  other  designated 
times. 

Section  207.718(h)(3):  This  is  a  new 
section  providing  for  special  schedules 
for  boating  groups. 

Executive  Order  12291 

These  regulations  have  been  revised 
by  the  Department  of  the  Army  in 
accordance  with  Executive  Order  12291. 
They  are  classified  as  non-major 
regulations  because  they  do  not  meet 
the  criteria  for  major  regulations 
established  in  this  order. 

Regulatory  Flexibility  Act  Certtficaboo 

The  Secretary  of  the  Army  certifies 
these  regulations  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  and 
thus  does  not  require  the  preparation  of 
a  regulatory  flexibility  analysis 

List  of  Subjects  in  33  CFR  Part  207 

Navigation.  Water  tranportation. 
Vessels.  Safety. 

Accordingly.  33  CFH  Part  207  is 
amended  as  follows: 

The  authority  citation  for  33  CFR  Part 
207  continues  to  read  as  folfows: 


Authority:  40  Stat  266:  33  U.S.C.  1. 

Section  207.718  is  amended  by 
revising  paragraphs  (a),  (f).  (h)(2).  and 
by  adding  paragraph  (h)(3)  to  read  as 
follows- 

7  207  716  Navt^ation  tocks  and  approach 
channel*,  Columbia  and  Snake  Rivers, 
Oregon  arwl  WaAhington. 

(a)  Genpml.  All  locks,  approach 
channels,  and  ail  lock  appurtenances, 
shall  be  under  the  jurisdiction  of  the 
District  Engineer.  Corps  of  Engineers, 
U.S.  Army,  in  charge  of  the  locality.  The 
district  enguieer  may.  after  issuing  a 
public  notice  and  providing  a  30-day 
opportunity  for  public  comment,  set 
(issue)  a  schedule  for  the  daily  lockage 
of  recreational  vessels.  Recreational 
vessels  are  pleasure  boats  such  a  row. 
sail,  or  motor  boats  used  for  recreational 
purposes.  Commercial  vessels  include 
licensed  commercial  passenger  vessels 
operating  on  a  published  schedule  or 
regularly  operating  in  the  "for  hire" 
trade.  Any  recreational  schedule  shall 
provide  for  a  minimum  of  one  scheduled 
recreation  lockage  upstream  and 
downstream  (two  lockages)  each  day. 
At  the  discretion  of  the  district  engineer, 
additional  lockages  may  be  scheduled. 
Each  schedule  and  any  changes  to  the 
schedule  will  be  issued  at  least  30  days 
prior  to  implementation.  Prior  to  issuing 
any  schedule  or  any  change  to  the 
schedule,  the  district  engineer  will 
consider  all  public  comments  and  will 
evaluate  the  expected  energy  situation, 
water  supply,  and  recreation  use  of  the 
lock  to  determine  the  seasonal  need  for 
the  schedule  or  change  in  schedule.  The 
district  engineer's  representative  at  the 
locks  shall  be  the  project  engineer,  who 
shall  issue  orders  and  instructions  to  the 
lockmaster  in  charge  of  the  lock. 
Hereinafter,  the  term  "lockmaster"  shall 
be  used  to  designate  the  person  in 
immediate  charge  of  the  lock  at  any 
given  time.  In  case  of  emergency  and  on 
all  routine  work  in  connection  with  the 
operation  of  the  lock,  the  lockmaster 
shall  have  authority  to  take  action 
without  waiting  for  instructions  from  the 
project  engineer. 
•        •        *        •        « 

(f)  Precedence  at  Lock.  Subject  to  the 
order  of  precedence,  the  vessel  or  tow 
arriving  first;  at  the  lock  will  be  locked 
through  first,  however,  this  precedence 
may  be  modified  at  the  discretion  of  the 
lockmaster.  If  immediate  passage  is 
required,  lockage  of  vessels  owned  or 
operated  by  the  United  States  shall  take 
precedence.  The  precedence  of  all  other 
vpssf-ls  shall  be  as  follows: 

(1)  When  a  recreational  vesnel 


lockage  schedule  is  in  effect,  at  the 
appointed  time  for  lockage  of  recreation 
craft,  recreation  craft  shall  take 
precedence;  however,  commercial 
vessels  may  be  locked  through  with 
recreation  craft  if  safety  and  space 
permit.  At  other  than  the  appointed 
time,  the  lockage  of  commercial  and  tow 
vessels  shall  take  precedence  and 
recreational  craft  may  (only)  lock 
through  with  commercial  vessels  only  as 
provided  in  paragraph  (h)  of  this 
sections. 

(2)  If  a  recreational  vessel  lockage 
schedule  is  not  in  effect,  commercial  and 
tow  vessels  shall  take  precedence. 
Recreational  craft  may  be  locked 
through  with  commercial  craft.  If  no 
commercial  vessels  are  scheduled  to  be 
locked  through  within  a  reasonable 
time,  not  to  exceed  one  hour  after  the 
arrival  of  the  recreational  vessels  at  the 
lock,  the  recreational  vessel  may  be 
locked  through  separately.  If  a  combined 
lockage  cannot  be  arranged,  the 
recreational  craft  shall  be  locked 
through  after  waiting  three  commercial 
lockages. 
***** 

[h]  Lockage— {I)  '  *  * 

(2)  Recreational  craft.  By  mutual 
agreement  of  (all  parties.)  the 
lockmaster  and  the  captains  of  the 
vessels  involved,  recreational  vessels 
may  be  locked  through  with  commercial 
vessels.  Under  the  recreational  vessel 
schedule,  separate  lockage  will  not  be 
made  by  recreational  vessels  except  m 
accordance  with  the  recreational 
lockage  schedule  or  when  circumstances 
warrant,  such  as  in  an  emergency.  When 
recreational  craft  are  locked 
simultaneously  with  commercial  vessels. 
the  recreational  vessel  will  enter  the 
lock  chamber  after  the  commercial 
vessel  is  secured  in  the  chamber  and 
when  practicable  will  depart  while  the 
commercial  vessel  remains  secured. 

(3)  Special  schedules.  Recreational 
boating  groups  may  request  special 
schedules  by  contacting  the  district 
engineer.  The  schedule  for  the  daily 
lockage  of  recreational  vessels  will 
indicate  the  number  of  boats  required 
for  a  special  schedule  and  how  many 
days'  notice  is  required  in  order  to 
arrange  a  special  schedule. 

*        •        •         •        * 

John  O.  Roach.  II. 

Army  Liaison  Officer  with  the  Federal 
Register. 

June  5. 1987. 

[VR  Doc.  87-13288  Filed  8-10-87;  8:46  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

42  CFR  Parts  1 10,  4 17,  and  434 

(BERC-382-F1 

Medicare  Program;  Application  Fees 
tor  HeaJth  Maintenance  Organizations 

agency:  Health  Care  Financing 
Administration  (HCFA).  HHS. 
action:  Final  rule. 

summary:  This  rule  sets  forth 
regulations  governing  the  charging  of 
application  fees  by  the  Federal 
government  for  the  following. 

•  An  entity  that  seeks  qualification  as  a 
Federal  health  maintenance 
organization  (HMO). 

•  An  HMO  that  seeks  expansion  of  its 
service  area  or  qualification  of  a 
regional  component  of  its  organization 
as  an  HMO  in  itself. 

We  intend  that  these  fees  cover  the 
administrative  costs  incurred  in  making 
these  determinations. 
EFFECTIVE  DATE:  For  completed 
applications  submitted  after  July  13, 
1987, 

FOR  FURTHER  INFORMATION  CONTACT: 
Cynthia  L  Trower  (202)  245-0787.  Office 

of  Prepaid  Health  Care;  or 
Rita  McGrath  (301)  594-6719.  Office  of 

Coverage  Policy. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Title  XIII  of  the  Public  Health  Service 
Act  (42  U.S.C.  300e  through  300e-17). 
which  was  established  by  the  Health 
Maintenance  Organization  Act  of  1973 
(Pub.  L.  93-222),  provides  for  standards 
under  which  an  organization  may  be 
designated  as  a  Federally  qualified 
health  maintenance  organization 
(HMO).  These  standards  involve  the 
provision  of  basic  health  services  and 
the  organization  and  operation  of  HMOs 
and  are  implemented  by  regulations  in 
42  CFR  Part  110  (redesignated  in  this 
final  rule  at  42  CFR  Part  417,  Subpart  A). 
In  addition,  section  1876  of  the  Social 
Security  Act  authorizes  Medicare 
payment  to  Federally  qualified  HMOs 
and  certified  competitive  medical  plans 
(CMPs)  (collectively  known  as  eligible 
organizations)  through  contracts  under 
which  the  HMOs  and  CMPs  are  paid  on 
a  prepaid  capitation  basis  that  is  either 
prospectively  determined  or  based  on 
the  reasonable  cost  of  furnishing 
covered  services  to  Medicare 
beneficiaries.  The  regulations 


implementing  section  1876  of  the  Social 
Security  Act  are  set  forth  in  42  CFR  Part 
417.  Section  1903(m)  of  the  Social 
Security  Act  also  authorizes  Federal 
financial  participation  (FFP)  to  States 
that  contract  with  either  Federally 
qualified,  or  State  qualified.  HMOs  to 
furnish  services  to  Medicaid  recipients 
on  a  prepaid  capitation  basis. 

A.  Change  in  Delegation  of  Authority 

Until  recently,  the  authority  for 
determining  whether  an  entity  is  a 
Federally  qualified  HMO  within  the 
meaning  of  section  1310(d)  of  the  Public 
Health  Service  Act  was  delegated  to  the 
Assistant  Secretary  for  Health  of  the 
Department  of  Health  and  Human 
Services  (the  Department).  This 
delegation  was  published  in  the  Federal 
Register  on  April  22,  1983  (48  FR  17395] 
and  is  set  forth  in  regulations  at 
§  417.406.  However,  that  authority  has 
been  redelegated  to  the  Administrator  of 
HCFA  as  described  in  the  Federal 
Register  on  March  2l,  1986  (51  FR  9894). 
That  document  states  that  the  '". . . 
change  in  authority  for  the  Federal  HMO 
program  was  made  in  order  to  more 
closely  coordinate  the  Health 
Maintenance  Organization  Program  with 
the  Medicare  Program  and  improve  the 
objectives  of  both  programs  to  improve 
health  care  and  the  use  of  prepaid 
health  care." 

B.  Fees  for  Government  Services 

Under  31  U.S.C.  9701  (Fees  and 
charges  for  Government  services  and 
things  of  value),  informally  known  as 
the  ""User  Fee  Statute".  Congress 
encourages  Federal  agencies  to  charge 
for  a  service  or  thing  of  value  in  certain 
circumstances  so  that  the  provision  of 
the  services  or  things  of  value  is  self- 
sustaining  to  the  extent  possible. 
Paragraph  (b)  of  31  U.S.C.  9701  requires 
that  each  such  charge  be  both — 

•  Fair;  and 

•  Based  on — 

— The  costs  to  the  government; 

— The  value  of  the  service  or  thing  to 

the  recipient; 
— Public  policy  or  interest  served;  and 
— Other  relevant  facts. 

Courts  have  consistently  upheld  the 
imposition  of  fees  by  Federal  agencies 
when  the  provisions  of  31  U.S.C.  9701 
are  followed  and  the  service  provided 
by  the  Federal  agency  primarily  benefits 
a  specific  recipient  rather  than  the 
general  public.  As  discussed  below,  we 
determined  that  the  services  provided 
by  the  Federal  government  in 
determining  wheth'".-  an  organization 
meets  the  qualifications  to  be 
designated  as  a  Federally  qualified 
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HMO  are  services  that  should  be  subject 
to  application  fees  under  31  U.S.C.  9701. 

II.  Provisions  of  the  Proposed  Rule 

On  August  27. 1986,  we  published  a 
notice  of  proposed  rulemaking  (51  FR 
30518)  in  which  we  proposed  to  charge 
an  application  fee  for  the  following: 

•  An  entity  that  seeks  either 
qualification  as  a  Federal  health 
maintenance  organization  (HMO)  or 
certification  as  a  CMP. 

•  An  HMO  that  seeks  expansion  of  its 
service  area  or  qualification  of  a 
regional  component  of  its 
organization. 

•  A  CMP  that  seeks  expansion  of  its 
geographic  area. 

We  proposed  that  each  fee  be  payable 
at  the  time  of  submission  of  an 
application  and  be  refunded,  upon 
request,  if  an  application  is  withdrawn 
within  10  business  days  of  its  receipt. 

We  proposed  to  charge  the  fee  to 
entities  for  completed  applications 
received  on  or  after  the  effective  date  of 
this  final  rule.  We  also  proposed  that,  if 
the  information  necessary  for 
completion  of  an  application  is 
submitted  to  HCFA  after  the  effective 
date  of  this  final  rule,  we  would  charge 
the  appropriate  application  fee. 

Specifically,  the  fee  proposed  for  both 
new  HMO  applications  and  applications 
from  Federally  qualified  HMOs  seeking 
qualification  for  regional  components 
was  $34,600.  The  fee  proposed  for  a 
Federally  qualified  HMO  seeking  to 
expand  its  service  area  was  $17,300.  The 
fee  proposed  for  an  entity  seeking 
certification  as  a  CMP  was  $22,900.  The 
fee  proposed  for  a  CMP  seeking  to 
expand  its  geographic  area  was  $11,500. 

We  explained  in  the  proposal  that  the 
amounts  of  the  application  fees  were 
based  on  two  elements.  One  element 
represented  the  average  cost  for  salary, 
related  benefits,  and  administrative 
costs  per  full-time  equivalent  (FTE) 
position  in  the  Bureau  of  Health 
Maintenance  Organizations  and 
Resources  Development,  Health 
Resources  and  Services  Administration 
(URSA),  HHS.  in  which  the  former 
Office  of  Health  Maintenance 
Organizations  was  located  prior  to  its 
transfer  to  HCFA  in  March  1986  and 
redesignation  as  the  Office  of  Prepaid 
Health  Care.  Wc  estimated  the  average 
cost  per  FTE  in  Federal  fiscal  year  (FY) 
1986  as  $60,000  ($46,200  for  salary  and 
related  benefits  and  $13,800  for 
administrative  costs).  An  inflation  factor 
of  4.2  percent  (based  on  the  factor  used 
in  FY  1987  Budget  of  the  United  States) 
was  applied  to  this  amount  to  determine 
the  amounts  of  the  application  fees  that 
were  proposed  for  Federal  FY  1987.  The 


average  cost  per  FTE  in  FY  1987. 
rounded  to  the  nearest  $1,000  is  $62,000 
($47,400  for  salary  and  related  benefits 
and  $14,400  for  administrative  costs. 

The  second  element  represented  costs 
associated  with  outside  specialists  that 
are  hired  to  help  review  applications 
(that  is.  specialists  in  marketing,  law, 
finance,  health  services  delivery, 
management  and  management 
information  systems).  We  announced 
that  we  were  especially  interested  in 
public  comments  concerning  the 
amounts  of  these  application  fees. 

Moreover,  we  stated  that  we  were 
considering  the  use  of  an  inflation  factor 
that  we  would  use  to  update  the  amount 
of  each  application  fee  at  the  beginning 
of  each  Federal  fiscal  year  in  the  same 
manner  as  we  used  the  inflation  factor 
from  the  FY  1987  Budget  of  the  United 
States  to  derive  the  proposed  fees,  as 
described  above.  In  this  connection,  we 
discussed  use  of  an  update  factor  as 
measured  by  one  of  the  consumer  price 
indexes  compiled  by  the  Bureau  of 
Labor  Statistics  (for  example,  the 
Consumer  Price  Index  for  All  Urban 
Consumers)  as  an  alternative  to  the 
inflation  factor  used  in  the  annual 
Budget  of  the  United  States.  We 
indicated  our  intent  to  ensure  that  the 
fees  over  time  accurately  reflect  costs  to 
the  government  for  processing  the  HMO 
and  CMP  applications.  We  specifically 
requested  comments  concerning  this 
issue  also. 

In  addition,  we  proposed  to  make  a 
technical  conforming  change  in  S  417.406 
to  state  that  an  entity  that  is  seeking  an 
eligibility  determination  must  comply 
with  the  application  requirements  of 
§  110.604.  Also,  we  proposed  to  make 
technical  revisions  necessary  to  conform 
the  regulations  to  the  redelegation  of 
authority  published  in  the  Federal 
Register  of  March  21,  1986  mentioned 
above. 

Finally,  we  also  indicated  our 
intention  to  move  the  regulations  in  42 
CFR  Part  110  that  pertain  to  HMOs  to  42 
CFR  Part  417  as  part  of  this  final  rule. 

III.  Public  Comments  and  Changes  to  the 
Proposed  Rule 

During  the  public  comment  period,  we 
received  36  timely  items  of 
correspondence  concerning  the 
proposed  rule.  Although  most  of  the 
comments  were  from  HMOs.  HMO 
management  firms,  and  HMO 
associations,  we  also  received 
comments  from  CMPs.  a  national 
preferred  provider  organization 
association,  a  State  health  agency,  and  a 
Medicare  beneficiary  who  is  a  member 
of  an  HMO.  All  of  the  comments  were 
critical  of  various  aspects  of  the 
proposed  rule. 


A.  Changes  to  the  Proposed  Rule 

We  have  considered  all  of  the 
arguments  presented  and.  although  we 
are  finalizing  many  parts  of  the 
proposed  rule,  we  have  made  several 
changes. 

1.  Fees  for  Certification  of  CMPs 

We  are  withdrawing  our  proposal  to 
charge  application  fees  for  an  entity  that 
seeks  certification  as  a  CMP  or  for  a 
CMP  that  seeks  expansion  of  its 
geographic  area.  We  made  this  decision 
because  we  concluded  that  courts 
uphold  user  fees  under  the  User  Fee 
Statute  only  if  a  private  benefit  accrues 
to  the  payor  of  the  fee.  We  have 
determined  that  the  only  benefit  that 
accrues  to  an  organization  that  receives 
CMP  certification  or  expansion  of  a 
CMP's  geographic  area  is  the  right  to 
negotiate  with  HCFA  for  a  prepaid 
contract  under  section  1876  of  the  Social 
Security  Act.  Only  HMOs  receive  the 
benefit  of  guaranteed  access  to  many 
employers  that  offer  membership  in 
HMOs  along  with  traditional  fee-for- 
service  insurance,  under  the  "dual 
choice"  provision  of  section  1310  of  the 
Public  Health  Service  Act.  The 
opportunity  provided  under  the  "dual 
choice"  provisions  appears  to  be  the 
primary  reason  that  an  HMO  seeks 
Federal  qualification  rather  than  the 
opportunity  to  furnish  Medicare 
services.  Of  the  467  active  Federally 
qualified  HMOs  and  regional 
components,  only  174  participate  in 
Medicare.  In  addition,  some  third-party 
purchasers  of  health  plans  regard 
Federal  qualification  as  a  necessary 
prerequisite  before  they  will  consider  a 
prepaid  plan  for  a  contract,  even  when 
"dual  choice"  does  jiot  apply.  Therefore, 
we  are  not  charging  application  fees  for 
an  entity  that  seeks  certification  as  a 
CMP  or  for  a  CMP  that  seeks  expansion 
of  its  geographic  area. 

2.  Application  Fee  Amounts 

In  addition  to  lowering  all  fees,  we 
have  determined  that  whenever  a 
review  of  an  HMO  regional  component 
is  completed  by  HCFA  staff  without  any 
site  visits,  part  of  the  fee  ($8,000)  will  be 
returned  to  the  HMO  to  reflect  the 
reduced  cost  to  the  government. 
Specifically,  we  are  charging  application 
fee  amounts  as  follows: 

$18.400— For  an  entity  seeking 
qualification  as  an  HMO  or  an  HMO 
seeking  qualification  of  a  regional 
component  as  an  HMO  in  itself. 

If.  in  the  case  of  an  HMO  seeking 
qualification  of  a  regional  component. 
HCFA  determines  that  there  is  no  need 
for  a  site  visit.  $8,000  will  be  returned  to 
the  applicant. 


S6.900— For  an  HMO  seeking 
expansion  of  its  service  area. 

$3.100— For  a  CMP  seeking  HMO 
qualification. 

The  amounts  of  the  application  fees 
are  based  on  two  elements.  One  element 
represents  the  average  cost  ($60,000)  for 
salary,  related  benefits,  and 
administrative  costs  per  FTE  position  in 
the  Bureau  of  Health  Maintenance 
Organizations  and  Resources 
Development,  Health  Resources  and 
Services  Administration  (HRSA)  in 
which  the  former  Office  of  Health 
Maintenance  Organizations  (now  the 
Office  of  Prepaid  Health  Care)  was 
located  prior  to  its  transfer  to  HCFA  in 
March  1986.  As  explained  above,  we 
estimated  the  average  cost  per  FTE  in 
Federal  VS  1986  as  $60,000  ($46,200  for 
salary  and  related  benefits  and  $13,800 
for  administrative  costs).  Next,  an 
inflation  factor  of  4.2  percent  (based  on 
the  factor  used  in  the  Federal  FY  1987 
Budget  of  the  United  States)  was  added 
to  this  amount  to  determine  the  amounts 
of  the  application  fees  that  were 
proposed  for  Federal  FY  1987. 
(Administrative  costs  include  travel, 
standard  level  user  charge  (rent  and 
utilities),  telecommunications,  printing, 
training,  postage,  express  mail,  supplies, 
equipment.  ADP  computer  usage,  and 
building  service  charges  associated  with 
support  services  provided  by 
organizational  components,  for  example, 
the  computer  center.) 

The  second  element  is  associated  with 
contractual  support.  The  HMO 
qualification  process  requires  specialists 
in  marketing,  law,  finance,  health 
services  delivery,  management,  and 
management  information  systems.  The 
Office  of  Prepaid  Health  Care,  through 
contractual  arrangements,  complements 
its  existing  staff  by  contracting  with 
non-Federal  experts  to  review 
applications.  These  experts  bring  a 
valuable  operational  perspective  to  the 
review  of  the  documents  connected  with 
the  applications. 

The  amount  of  the  application  fee  for 
a  new  HMO  and  a  regional  component 
with  a  site  visit  is  $18,400.  This  reflects, 
rounded  to  the  next  $100,  the  following: 
Staff  time  associated  with  processing  an 
application  equals  .2  FTE  for  a  cost  of 
$9,500.  This  includes  the  time  of  one 
qualification  officer  (.11  FTE)  for  a  cost 
of  $5,212.  two  qualification  technical 
specialists  (.05  FTE)  for  a  cost  of  $2,369. 
the  Office  of  Qualification  management 
Staff  who  participate  in  meetings  before 
and  after  the  HMO  site  visit  (.013  FTE) 
for  a  cost  of  $818,  and  support  personnel 
(.027  FTE)  for  a  cost  of  $1,279. 
Administrative  costs  associated  with 
processing  the  application  are  $2,876. 
The  cost  of  the  specialist  reviewers 


provided  under  contract  is  $6,000.  which 
covers  travel  and  per  diem  for  two 
reviewers  at  about  5.5  days  per 
reviewer,  for  a  total  of  11  days  per 
application. 

The  amount  of  the  application  fee  for 
quahfication  of  a  regional  component 
without  a  site  visit  is  $10,400.  This 
reflects,  rounded  to  the  next  $100,  the 
following:  Staff  time  associated  with 
processing  an  application  equals  .175 
FTE  for  a  cost  of  about  $8,300.  This 
includes  the  time  of  one  qualification 
officer  (.11  FTE)  for  a  cost  of  $5,212,  a 
qualification  technical  specialist  (.025 
FTE)  for  a  cost  of  $1,184.  the  Office  of 
Qualification  manasement  staff  (.013 
FTE)  for  a  cost  of  $616.  and  support 
personnel  (.027  FTE)  for  a  cost  of  $1,279. 
Administrative  costs  associated  with 
processing  the  application  are  S2.122. 

Because  a  request  for  a  service 
expansion  does  not  require  an  indepth 
review,  the  amount  of  the  application 
fee  for  an  HMO  service  area  expansion 
is  $6,900.  (This  reflects,  rounded  to  the 
next  $100.  the  following:  Staff  time 
associated  with  processing  an 
application  equals  .114  FTE  for  a  cost  of 
about  $5,400.  This  includes  the  time  of 
one  compliance  officer  (.055  FTE)  for  a 
cost  of  $2,606,  a  technical  specialist  (.025 
FTE)  for  a  cost  of  $1,184.  the  Office  of 
Compliance  management  staff  (.007 
FTE)  for  a  cost  of  $332.  and  support 
personnel  (.027  FTE)  for  a  cost  of  $1,279. 
If  there  is  a  site  visit,  administrative 
expenses  are  $1,639.  If  there  is  no  site 
visit,  administrative  expenses  are  $1,383. 
Because  the  total  amounis  are  very 
close,  the  application  fee  for  both  cases 
is  $6,900. 

The  amount  of  the  application  fee  for 
a  CMP  that  applies  to  be  a  Federally 
qualified  HMO  is  $3,100.  This  fee  is 
based  on  the  difference  between  the 
cost  of  processing  an  HMO  qualification 
application  ($18,400)  and  the  cost  of 
processing  a  CMP  application  ($15,300). 
The  CMP  cost  reflects,  rounded  to  the 
next  $100.  the  following:  Staff  time 
associated  with  processing  an 
application  equals  .15  FTE  for  a  cost  of 
$7,100.  This  includes  the  time  of  one 
eligibility  officer  (.11  FTE)  for  a  cost  of 
$5,212;  one  technical  specialist  (.025 
FTE)  for  a  cost  of  $1,184;  the  Office  of 
Qualification  management  staff  (.0065 
FTE)  for  a  cost  of  $308:  and  support 
personnel  (.0085)  FTE  for  a  cost  of  $403. 
Administrative  costs  associated  with 
processing  the  application  are  $2,157. 
The  cost  of  the  two  specialist  reviewers 
under  contract  is  $6,000. 

3.  Inflation  Factor 

During  the  comment  period,  we 
received  no  public  comments  on  this 
issue.  However,  we  have  decided  that 


the  application  fees  will  not  be  adjusted 
to  reflect  inflation.  We  made  this 
decision  because  the  primary  variables 
that  we  expect  to  affect  the  level  of  our 
future  administrative  costs  are  not 
directly  related  to  available  measures  of 
inflation,  which  reflect  economic  trends 
that  are  largely  external  to  our 
activities.  Thus,  a  periodic  review  of  the 
appropriateness  of  the  level  of  these 
fees  is  more  likely  to  ensure  that  they 
are  maintained  at  the  correct  level  than 
would  an  automatic  increase 
mechanism. 

4.  Incomplete  Applications 

An  applicant  that  submits  an 
incomplete  application  before  the 
effective  date  of  this  final  rule  will  not 
be  charged  an  application  fee  if  the 
information  needed  to  complete  the 
application  is  received  by  HCFA  within 
10  business  days  after  notification  by 
HCFA  that  the  application  is 
incomplete.  However,  if  the  information 
necessary  for  completion  of  the 
application  is  received  by  HCFA  after 
the  10th  business  day.  HCFA  will  charge 
the  appropriate  application  fee. 

We  believe  that  this  flexibility  is 
necessary  because  of  the  possibility  that 
we  may  receive  a  large  number  of 
applications  near  the  effective  date  and 
not  have  the  opportunity  to  conduct 
checks  for  completeness  before  the 
effective  date.  We  do  intend,  however, 
to  respond  to  applications  as  quickly  as 
possible. 

B.  Responses  to  Public  Comments 

A  discussion  of  the  public  comments 
received  timely  concerning  the  proposed 
rule  and  our  responses  follows. 

1.  Public  Benefits  of  Qualifications 

Comment:  Several  commenters 
questioned  our  appraisal  of  the  benefits 
of  the  HMO  qualification  process.  The 
commenters  pointed  out  that  the  general 
public  is  the  real  beneficiary  of  the 
HMO  qualification  process,  since  the 
public  is  assured  that  these  entities  meet 
a  certain  standard  of  health  care.  The 
commenters  stated  that  under  31  U.S.C. 
9701.  application  fees  may  be  charged 
only  to  those  benefiting  directly  from 
Federal  services.  These  commenters 
argued  that  because  the  general  public, 
and  not  HMOs,  is  the  beneficiary  of  the 
qualification  process.  HCFA  cannot 
charge  HMOs  application  fees. 

Response:  While  the  ultimate  benefit 
of  the  Federal  government's  efforts  to 
assure  that  certain  standards  are 
maintained  by  HMOs  goes  to  the 
purchaser  of  health  care,  the  more 
immediate  beneficiary  is  the  HMO  that 
is  determined  to  be  qualified.  Section 


UM  I 


22314 


Fodoral  Rp^istRr  /  Vol 


No    112   /  Thursdav    lunr  11.  1987  /  Rules  and  Regulations 


Federal  Register  /  Vol.  52.  No.  112  /  Thursday,  June  11.  1987  /  Rules  and  Regulations 


22315 


1301  of  the  Public  Health  Service  Act 
sets  certain  specific  standards  HMOs 
must  meet,  but  the  qualification  process 
applies  these  standards  to  specific 
entities.  Qualified  organizations  may 
then  hold  themselves  out  to  the  public 
as  such  and  may  use  this  information  as 
a  marketing  tool  to  distinguish 
themselves  from  those  entities  that  have 
not  met  these  standards.  Thus,  HMOs 
that  receive  Federal  approval  receive  an 
unquestioned  benefit  primarily  because 
of  guaranteed  access  to  those  segments 
of  the  market,  public  or  private,  that 
regard  Federal  qualification  as 
necessary. 

Comment:  Several  commenters 
questioned  our  appraisal  of  the  benefits 
of  the  qualification  process  regarding 
the  availability  of  Medicaid  contracts 
and  the  preemption  of  certain  restrictive 
State  laws  that  may  affect  Federally 
qualified  HMOs.  They  stated  that  non- 
Federally  qualified  HMOs  may  also 
contract  under  Medicaid.  In  addition,  all 
States  permit  the  operation  of  HMOs. 
Moreover.  Federal  authority  is  not 
necessary  to  override  State  law. 

Response:  It  is  correct  that  under 
section  1903(m)  of  the  Social  Security 
Act.  States  may  contract  with  non- 
Federally  qualified  HMOs  to  serve 
Medicaid  eligibles.  However,  a  State 
may  prefer  to  contract  with  a  Federally 
qualified  HMO  because  of  specific 
Medicaid  provisions  that  are  not 
applicable  to  other  HMOs.  For  example, 
under  section  1903(m)  of  the  Social 
Security  Act,  as  amended  by  section 
2364  of  the  Deficit  Reduction  Act  of  1984 
(Pub.  98-369),  States  that  offer  Medicaid 
recipients  enrollment  in  Federally 
qualified  HMOs  may  restrict  recipients 
from  disenrolling  without  cause  to  once 
every  six  months  (after  the  first  month). 
This  guarantees  continuity  of 
membership,  a  major  advantage  when 
dealing  with  Medicaid  recipients.  In 
addition,  under  section  1902(e)(2)  of  the 
Social  Security  Act.  as  amended  by 
section  9517  of  the  Consolidated 
Omnibus  Budget  Reconciliation  Act  of 
1985  (Pub.  L.  99-272).  Slates  can  provide 
Medicaid  recipients  up  to  an  additional 
six  months  of  eligibility  beyond  that 
which  normally  applies,  if  the 
beneficiary  is  a  member  of  a  Federally 
qualified  HMO.  thus  further  stabilizing 
the  HMO's  enrollment. 

With  regard  to  the  benefits  of  Federal 
preemption  of  restrictive  State  laws 
governing  HMOs,  although  there  has 
never  been  a  need  to  enforce  this 
provision  formally,  its  existence  has 
been  a  deterrent  in  States  that  have 
received  pressure  from  the  fee-for- 
service  sector  to  exercise  further  control 
on  HMO  operations.  The  existence  of 


this  provision  has  also  encouraged 
States  to  change  laws  so  that  HMO 
development  is  not  impeded. 

Comment:  One  HMO  stated  that 
Federal  authority  to  override  State  law 
is  very  narrow  and  should  be  broadened 
to  apply  to  all  State  laws  that  restrict 
HMO  operations  in  excess  of  Federal 
requirements. 

Response:  Legislation  would  be 
necessary  to  broaden  section  1311  of  the 
Public  Health  Service  Act.  which 
overrides  certain  State  laws  restricting 
HMO  operations.  However,  we  believe 
the  Federal  government  should  not 
intervene  in  State  regulatory  actions 
except  when  vital  Federal  purposes  are 
at  stake.  Furthermore,  we  believe  that 
the  current  law  is  sufficiently  broad  to 
ensure  that  this  is  the  case. 

Comment:  Many  commenters  stated 
that  many  HMOs  do  not  operate  for 
corporate  purposes  but  to  enhance  the 
public  good,  thus  charging  user  fees  is 
not  within  the  scope  of  the  law. 

Response:  It  is  not  material  whether 
an  HMO  operates  on  a  for-profit  or  not- 
for-profit  basis.  Rather,  the  User  Fee 
Statue  permits  charging  a  fee  when  the 
Government  provides  a  service  or  thing 
of  value  to  a  particular  entity.  While  all 
providers  of  health  services  may  be 
considered  to  provide  a  public  service. 
HMOs  are  provided  a  Government  "seal 
of  approval"  through  the  qualification 
process.  This  seal  of  approval  is  a 
"service  or  thing  of  value"  under  the 
User  Fee  Statute. 

Comment:  One  commenter  stated  that 
a  Federally-qualified  HMO  serving  the 
Medicaid  population  is  considered  by 
the  Internal  Revenue  Service  (IRS)  to  be 
providing  a  "community  benefit"  for 
purposes  of  qualifying  for  non-profit 
status,  and  therefore  qualification 
should  not  be  considered  a  private 
benefit. 

Response:  The  criteria  employed  by 
the  IRS  for  determining  the  non-profit 
status  of  an  entity  are  not  material  to 
these  regulations.  As  explained  above. 
Medicaid  contracts  are  available  to 
Federally  qualified  HMOs  as  well  as 
other  HMOs  that  are  not  Federally 
qualified.  However.  Federally  qualified 
HMOs  are  afforded  certain  advantages, 
such  as  restrictions  on  disenrollment, 
that  are  not  available  to  other  Medicaid- 
contracting  HMOs.  Also.  Medicaid  State 
agencies  are  paying  customers,  as  are 
other  group  purchasers  of  HMO 
services.  The  private  benefit  that 
accrues  to  HMOs  that  seek  qualification 
is  that  the  entity  is  shown  to  meet  a 
standard  required  by  the  purchaser, 
whether  public  or  private,  as  opposed  to 
those  HMOs  that  do  not  meet  this 
standard. 


Comment-  One  HMO  stated  that  if 
access  to  Medicare  and  Medicaid 
contracts  is  to  be  considered  a  private 
benefit,  then  Medicare  and  State 
Medicaid  agencies  should  be  required  to 
pay  HMOs  their  community  rate. 

Response:  The  Medicaid  payment  rate 
is  a  matter  between  the  State  and  the 
HMO.  The  Federal  government's 
interest  in  the  rate  is  hmited  tc  requiring 
that  payments  to  HMOs  do  not  exceed 
the  State's  costs  for  providing  the  same 
services  on  a  fee-for-service  basis. 
However,  no  HMO  is  required  to  accept 
a  Medicaid  contract  (or  a  Medicare 
contract). 

The  Medicare  payment  rate  is 
mandated  by  section  1876(a)(1)(D)  of  the 
Act  and  is  established  as  95  percent  of 
the  adjusted  average  per  capita  cost 
(AAPCC).  Our  experience  indicates  that 
the  cost  of  providing  services  of  most 
risk  contracting  HMOs  and  CMPs  is  less 
than  their  Medicare  payment. 

Section  1876(g)(2)  of  the  Act  provides 
that  any  difference  between  their 
revenue  requirements  (which  may 
include  a  profit  margin  based  on  the 
HMO's  non-Medicare  business)  and 
their  average  Medicare  payments  must 
be  returned  either  to  the  beneficiaries 
(in  the  form  of  additional  benefits  or 
reduced  cost  sharing)  or  to  the  Federal 
government.  Of  the  152  HMOs  and 
CMPs  that  contract  with  Medicare  on  a 
risk  basis  (as  of  April  1987),  107  have 
returned  these  savings  to  Medicare 
beneficiaries. 

Comment:  One  organization 
representing  HMOs  stated  that  in  order 
to  be  in  compliance  with  the  User  Fee 
Statute  as  interpreted  by  the  courts, 
HCFA  must  exclude  any  expenses 
incurred  to  serve  an  independent  public 
interest.  An  HMO  suggested  that  HCFA 
"share  "  the  cost  of  reviews  equally  with 
HMOs  and  CMPs. 

Response:  The  United  States  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit  in  Electronic  Industries 
Association  v.  FCC,  554  F.  2d  1109, 
1115  (DC.  Cir.  1976)  has  required  that 
fee  schedules  under  31  U.S.C.  9701 
exclude  "any  expenses  incurred  to  serve 
an  independent  public  interest." 
However,  we  have  concluded  that  while 
the  public  inherently  benefits  from 
increased  competition  provided  by  the 
qualification  of  additional  HMOs,  these 
benefits  derive  almost  exclusively  from 
the  additional  provider  choices  made 
available  to  the  public,  and  do  not 
involve  substantial,  broad  and 
independent  public  benefits  unrelated  to 
the  purpose  of  the  fee.  Rather,  the  direct  • 
and  substantial  recipients  of  these 
benefits  are  the  HMOs  themselves. 
Indeed  the  DC.  Circuit  held  that  an 


agency  "is  not  prohibited  from  charging 
an  applicant  or  grantee  the  full  cost  of 
services  rendered  to  an  applicant  which 
also  result  in  some  incidental  public 
benefits."  [See.  554  F.2d  at  1115.) 
Therefore,  it  is  appropriate  that  HMOs 
bear  the  entire  cost  of  the  application 
process. 

Comment:  Many  commenters 
questioned  the  marketplace  value  of  the 
HMO  qualification  process  to 
organizations. 

Response:  While  many  commenters 
stated  that  Federal  qualification  is  of 
little  value  in  marketing  plans  to 
sophisticated  employers  and  other 
purchasers  of  health  care,  others 
acknowledged  that  the  Federal  HMO 
qualification  requirements  set  the 
benchmark  for  standards  in  HMO  care 
and  that  both  the  public  and  the  private 
purchaser  perceive  qualification  as  a 
selling  point. 

Even  through  grant  funds  have  not     ' 
been  available  to  HMOs  for  several 
years,  the  number  of  applications  for 
HMO  qualification  (including  regional 
components)  tripled,  from  59  in  1984  to 
173  in  1986.  belying  the  assertion  that 
the  qualification  process  has  no  inherent 
value  to  plans.  Furthermore.  Federal 
qualification  is  voluntary  for  HMOs: 
those  organizations  that  determine  that 
this  service  is  of  negligible  value  may 
forego  the  service. 

Since  February  1. 1985.  HMOs  (and 
CMPs)  have  been  able  to  contract  with 
Medicare  on  a  risk  basis  under  section 
1876  of  the  Social  Security  Act. 
implemented  in  regulations  at  42  CFR 
Part  417,  Subpart  C— Health 
Maintenance  Organizations  and 
Competitive  Medical  Plans.  However, 
only  18  of  the  108  HMOs  that  have 
qualified  since  February  1985  have 
entered  into  risk  contracts. 

Comment:  One  commenter  questioned 
whether  access  to  Medicare  contracts  is 
a  benefit  to  HMOs  and  CMPs.  The 
commenter  stated  that  Medicare 
contracts  are  of  "dubious  value." 

Response:  We  are  not  proposing  to 
charge  application  fees  on  the  basis  of 
the  economic  benefit  of  Medicare 
contracts  to  HMOs  and  CMPs.  As  a 
general  matter,  the  ability  to  enter  into  a 
contract  with  the  Federal  government  is 
not  the  kind  of  benefit  for  which  user 
fees  are  levied  under  31  U.S.C.  9701. 

Comment-  One  commenter  stated  that 
any  benefit  accruing  to  an  HMO  from 
the  dual  choice  provision  of  section  1310 
of  the  Public  Health  Service  Act  is 
negated  by  the  requirement  that 
premiums  be  community  rated.  An  HMO 
stated  that  some  employers  are  angered 
by  HMOs  attempting  to  enforce  the  dual 
choice  mandate,  and  may  actively  seek 


other  HMOs  to  the  exclusion  of  the 
HMO  originally  seeking  dual  choice. 

Response:  In  the  1970s,  the  dual 
choice  mandate  (the  requirement  that 
employers  offer  federally  qualified 
HMOs  along  with  traditional  fee-for- 
service  insurance)  was  established  as 
support  for  an  "infant"  industry.  The 
existence  of  this  feature  of  the  law. 
along  with  the  increasing  sophistication 
of  both  the  industry  and  employers,  has 
made  it  less  and  less  necessary  to 
formally  enforce  dual  choice 
requirements.  In  most  cases,  employers 
voluntarily  offer  HMO  options  to  their 
employees. 

Section  1301  of  the  Public  Health 
Service  Act  requires  that  premiums  for 
Federally  qualified  HMOs  be  community 
rated.  However,  there  is  no  such 
requirement  for  CMPs  under  section 
1876(b)(2)  of  the  Social  Security  Act.  but 
then  neither  is  there  a  dual  choice 
provision  for  CMPs  under  the  Social 
Security  Act. 

2.  Fees  are  inconsistent  with  intent  of 
Title  XIII  of  the  Public  Health  Service 
Act 

Comment  Many  commenters  claimed 
that  imposition  of  fees  is  inconsistent 
with  the  purposes  of  Title  XIII  of  the 
Public  Health  Service  Act  and  with 
Congressional  intent  to  encourage 
formation  of  HMOs.  Several  HMOs 
stated  that  implementing  the  proposed 
fee  structure  will  significantly 
discourage  the  application  process,  thus 
undermining  the  purpose  of  Title  XIII  of 
the  Public  Health  Service  Act. 

Response:  As  noted  above,  in  enacting 
the  User  Fee  Statute,  Congress 
expressed  its  intent  that  Federal 
agencies  charge  for  certain  services  so 
that  the  provision  of  these  services  is 
self-supporting  to  the  extent  possible. 
[See.  31  U.S.C.  9701(a).) 

While  it  is  true  that  the  initial  intent  of 
Title  XIII  of  the  Public  Health  Service 
Act  was  to  encourage  the  development 
of  HMOs  through  grants  and  other 
means,  it  also  remains  true  that  applying 
the  standards  contained  in  the  Title  XIII 
of  the  Public  Health  Service  Act  benefits 
particular  organizations.  Conferring 
status  as  a  Federally  qualified  HMO 
benefits  the  organization  as  opposed  to 
an  organization  not  similarly  qualified. 
Determining  this  special  status  is  a  thing 
of  value  to  the  Federally  qualified  HMO. 
as  contemplated  in  31  U.S.C.  9701. 

The  Federal  government  continues  to 
encourage  HMOs  and  other  forms  of 
competition  in  the  health  care 
marketplace.  Imposition  of  fees  to 
reimburse  the  Federal  government  for 
costs  of  doing  business,  pursuant  to 
specific  Congressional  authorization,  is 
not  inconsistent  with  these  goals. 


Comment  Many  commenters  urged 
that  we  exempt  HMOs  from  application 
fees  since  the  existence  of  these 
organizations  increases  competition  in 
the  health  care  field  and  slows  the 
overall  growth  of  health  care  costs,  for 
instance,  by  reducing  inpatient  stays  in 
hospitals. 

Response:  While  competition  is  a 
healthy  phenomenon  in  the  health  care 
market,  and  even  though  it  may  reduce 
the  overall  cost  of  health  care, 
competition  is  not  at  issue  in  this  rule. 
Rather,  the  issue  is  that  fiscal 
circumstances  require  that  the  Federal 
government  refrain  from  underwriting 
the  costs  of  activities  that  benefit 
specific  enterprises.  It  is  also  not  clear 
that  competition  will  be  adversely 
affected  by  the  imposition  of  application 
fees,  since  many  commenters  suggested 
that  they  may  forego  the  qualification 
process  and  anticipate  little  or  no 
diminution  of  business  as  a  result  of  this 
choice. 

Also,  we  expect  the  number  of 
applications  for  HMO  qualification 
(including  regional  components  and 
service  area  expansions)  to  decrease 
slightly  (by  20  to  30  fewer  applications) 
in  FY  1987  ft-om  the  173  received  in  FY 
1986.  This  is  based  on  the  fact  that  from 
October  1. 1986  through  April  30. 1987 
(the  most  recent  seven  months  for  which 
we  have  data)  we  have  received  only  69 
applications  for  HMO  qualification.  We 
believe  the  decrease  reflects  a  general 
slowing  in  the  growth  of  the  HMO 
industry. 

3.  Simplying  the  application  process 

Comment  An  HMO  management  firm 
suggested  that  the  proposed  fee  levels 
should  be  closely  re-examined  for 
reasonableness  in  relation  to  a  logical 
and  efficient  scope  of  work.  The 
commenter  suggested  that  the  Federal 
qualification  review  could  be  completed 
in  less  than  five  days  of  each  outside 
reviewer's  time  if  we  do  not  focus  on 
points  that  are  overblown  in  importance, 
but  instead  "target"  the  scope  of  Federal 
review.  Also,  the  commenter  stated  that 
closer  coordination  with  State 
regulatory  efforts  could  help  to  focus  on 
truly  important  issues.  The  commenter 
recommends  that  State  filings  and 
examinations  could  be  reviewed  by 
HCFA  before  a  site  visit. 

Response:  We  have  sought  ways  to 
streamline  the  review  process  as 
discussed  below  by  our  use  of  smaller 
onsite  teams  and  off-site  reviews  when 
appropriate  for  regional  components 
and  for  expansions.  The  Federal  review 
is  focused  on  meeting  the  legal 
requirements  of  Title  XIII  of  the  Public 
Health  Service  Act  and  the  regulations 
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at  42  CFR  Part  110.  States  have 
requirements  that  differ  from  the 
Federal  requirements  and  differ  from 
State  to  State.  The  Federal  review  does, 
however,  include  contracting  the  State 
during  the  review  process  and  often 
coordinating  State  and  Federal  efforts. 

Comment:  A  State  HMO  association 
stated  that  the  procedures  for  HMO 
service  area  expansion  are  duplicative, 
wasteful,  unnecessary,  burdensome,  and 
internally  contradictory  and  thus, 
charging  a  fee  is  "outrageous."  For 
example,  when  an  individual  practice 
association  (!PA)  model  HMO  is 
expanding  into  a  contiguous  county 
simply  by  contracting  with  physicians 
located  in  that  county.  HCFA  subjects 
the  FfMO  to,  in  essence,  the 
qualification  process  all  over  again. 
That  is,  a  different  group  reviews  the 
same  materials,  documents,  contracts, 
certificates,  and  financial  plans  that 
were  previously  reviewed  and  finds 
numerous  areas  to  question,  although 
the  information  was  previously 
approved  by  HCFA  reviewers.  This 
procedure  contrasts  with  the  simple, 
streamlined  paper  process  used  by 
reviewers  in  this  State. 

Response:  The  difference  in  fees 
between  a  full  qualification  review 
($ia400)  and  an  HMO  service  area 
expansion  ($6,900)  already  reflects  the 
difference  in  complexity  between  these 
two  types  of  reviews.  Each  expansion 
requires  the  submission  of  a  separate 
application,  and  each  requires  an 
analysis  to  ensure  that  Federal 
requirements  are  met.  For  example,  the 
review  must  include  an  analysis  of  the 
additional  contracting  requirements  and 
the  adequacy  of  the  following — 

•  The  delivery  system; 
•Insolvency  coverage  for  the 

additional  providers;  and 

•  Marketing  projections. 

In  addition.  State  practices  for 
reviewing  prepaid  plans  vary  widely 
and  may  not  compare  with  Federal 
requirements. 

4.  Costs  to  the  Federal  Government  in 
Processing  Applications 

Comment:  An  HMO  asserted  that  its 
staff  members,  under  contract  with 
HCFA,  do  site  evaluations  for  Federal 
HMO  qualifications  and  that  the 
resulting  evaluation  reports  are  a  major 
part  of  the  approval  process.  Since  these 
consultant  flMO  reviewers  each  receive 
$1,000  per  evaluation,  the  commenter 
suggests  that  a  Federal  HMO 
application  process  could  not  cost 
HCFA  $34,600. 

Response:  A  number  of  calculations 
go  into  the  derivation  of  the  average 
consultant  cost  per  day  and,  thus,  the 
ultimate  calculation  of  this  part  of  the 


application  processing  costs.  First,  each 
consultant  used  is  paid  a  salary  of  $225 
per  day.  Days  per  site  visit  per 
consultant  vary  from  Hve  to  seven  days 
with  five  days  being  the  most  frequently 
billed.  In  addition,  there  are  other  costs 
associated  with  consultant  use  such  as 
travel,  per  diem,  and  contract 
administration  fees.  The  average  cost 
per  consultant  day  for  FY  1986  was 
about  $550  a  day.  Thus,  the  cost  to  the 
government  for  each  consultant  used  is 
about  $2,750  for  five  days  of  work  or 
$3,300  for  six  days  of  work.  The 
assumption  in  our  calculation  of  the 
application  fee  for  FY  1987  uses  a 
conservative  average  figure  of  $3,000  per 
consultant  per  application. 

Comment:  A  State  HMO  association 
stated  that  it  is  impossible  that  the 
average  cost  per  FTE  in  the  Federal 
government  is  $60,000  for  FY  1986. 

Response:  The  calculation  described 
in  the  proposed  rule  at  51  FR  30S19  of 
how  we  arnved  at  average  salaries 
produced  an  accurate  historical  average 
based  on  average  salary  data  from  the 
Bureau  of  Health  Maintenance 
Organizations  and  Resource 
Development,  the  organizational 
affiliation  in  the  Public  Health  Service  of 
the  HMO  program  before  its  transfer  to 
HCFA.  These  averages  were  used  for 
ease  of  calculation  and  the  need  to  use 
historical  data  to  project  averages, 
ensuring  that  the  fees  are  fair  and 
equitable. 

CommenL  Many  commenters 
questioned  the  basis  for  the 
administrative  cost  of  $5,900  that  was 
included  in  the  calculation  of  costs  for 
an  HMO  qualification  or  HMO  regional 
component  application. 

Response:  The  administrative  expense 
component  of  the  fee  is  based  on  a 
prorated  historical  share  per  FTE  per 
application  for  building  services, 
supplies,  data  processing,  and  so  forth. 
Approximately  55  percent  of  these  costs 
are  non-discretionary  and  are  billed  to 
the  program  regardless  of  workload. 
However,  since  we  have  revised  the 
estimate  of  FTE  requirements  from  .41 
FTE  to  .2  FTE,  the  administrative 
expense  component  has  likewise  been 
lowered  to  $2,876. 

Comment:  An  HMO's  need  for  service 
area  expansion  is  a  continual  aspect  of 
HMO  development  and  marketing,  often 
occurring  in  small  increments.  A  charge 
of  $17,300  for  each  increment  is  clearly 
unrealistic  and  excessive. 

Response:  We  agree  that  HMO 
expansion  application  fees  may  make 
incremental  expansions  financially 
unwise  for  HMOs.  Each  requested 
expansion  requires  the  submission  of  a 
separate  application.  Because  each 
application  requires  an  analysis,  HCFA 


expends  funds  to  complete  these 
reviews  rvRanliess  of  the  size  of  the 
expansion.  Because  the  review  of  a 
service  area  expansion  is  less  detailed 
than  the  initial  rf  view,  the  cost  of 
HCFA's  review,  and  thus  the  fee 
charged,  is  substantially  lower. 

HMOs  that  are  concerned  about  the 
cost  of  a  service  area  expansion  ($6,900) 
may  want  to  consider  delaying  small 
expansions  until  ready  to  market  in  two 
or  more  areas. 

CommenL  Some  commenters  stated 
that  HCFA  can  often  complete  reviews 
for  regional  component  applications 
without  a  site  visit,  and  that  it  is  unfair 
to  charge  the  full  fee  if  this  circumstance 
applies. 

Response:  Although  it  is  usual 
practice  to  conduct  a  full  review  of  a 
regional  component  that  consumes  the 
same  amount  of  time  and  resources  as 
an  initial  HMO  review,  there  are  rare 
occasions  when  there  is  no  on-site 
review.  Generally,  the  determination  of 
whether  to  conduct  an  on-site  visit  will 
be  made  on  a  case-by-case  basis  after 
examining  the  individual  circumstance 
of  the  applicant.  However,  we  have 
identified  two  examples  of  the 
circumstances  in  which  we  generally 
will  not  require  an  on-site  review: 

•  Creation  of  a  regional  component 
will  not  have  a  significant  effect  on  the 
financial  condition  of  the  HMO. 

•  If  only  a  very  short  time  has  passed 
since  we  reviewed  the  HMO  on  site  and 
there  have  been  no  changes  in  the 
financial  condition  of  the  HMO. 

The  proposed  rule  did  not  provide  for 
this  possibility.  After  detailed  analysis, 
we  have  determined  that  the  cost  for  the 
review  of  a  regional  component  without 
a  site  visit  will  be  $10,400.  (One 
qualification  ofTicer,  one  specialist 
management,  and  support  time  for  a 
total  of  .175  FTEs  (about  $8,300).  plus 
overhead  expenses  (about  $2,100).)  The 
savings  are  $6,000  in  consultant  fees. 
$800  in  overhead,  and  .25  FTE  staff  time 
($1,200). 

Applicants  for  regional  components 
should  submit  the  entire  $18,400. 
however,  and.  if  in  the  rare  instance  it  is 
determined  that  a  site  visit  is  not 
needed,  the  difference  of  $8,000  will  be 
returned  to  the  HMO. 

Comment:  Several  commenters 
questioned  the  methodology  HCFA  used 
to  develop  the  cost  basis  for  the 
application  fees  proposed,  in  particular 
our  failure  to  conduct  a  time/cost  study 
to  derive  costs. 

Response:  We  developed  the  cost 
basis  for  each  fee  in  a  logical  manner  by 
determining  the  number  of  applications 
expected  and  allotting  staff  time 
accordingly.  We  have  dropped  the 


amounts  of  the  fees  substantially  from 
those  initially  proposed  because  our 
staffing  estimate  in  the  proposed  rule 
inadvertently  included  staff  outside  the 
Office  of  Qualification. 

Comment:  Several  commenters  stated 
that  HCFA  overstated  the  personnel 
commitment  for  HMO  qualifications 
because  the  size  of  the  review  team  for 
actual  onsite  evaluations  is  smaller  ttian 
the  figures  included  in  the  proposed  rule. 

Response:  The  proposed  rule  based 
the  fee  calculation  on  an  on-site  review 
team  size  of  six  for  HMOs.  The  team 
size  of  six  was  the  average  until  early 
1985.  However,  with  the  greatly 
increased  number  of  applications 
received  in  the  past  two  years,  little 
increase  in  Federal  staff,  and  scarce 
consultant  dollars  available,  it  was 
necessary  to  conserve  resources  and 
limit  team  size.  This  often  meant  that 
the  qualification  officer  or  other  team 
members  would  be  responsible  for  more 
than  one  review  area.  Another  result 
was  the  increased  average  processing 
time  for  qualification  applications. 

Because  of  the  comments  received  on 
this  issue,  we  have  carefully  reviewed 
our  records  and  the  needs  of  the 
qualification  process  and  have 
determined  that  currently  average  team 
size  is  five,  with  six  as  a  maximum,  and 
we  occasionally  use  smaller  teams. 
Thus,  we  have  lowered  the  fee  for  both 
new  HMO  applications  and  applications 
from  Federally  qualified  HMOs  seeking 
qualification  for  regional  components 
from  $34,600  to  $18,400.  which  will  pay 
for  the  costs  of  a  qualification  officer, 
two  HCFA  specialist  reviewers,  two 
outside  consultants,  and  costs 
associated  with  management,  support 
staff,  and  overhead. 

Comment:  Several  commenters 
questioned  whether  review  of  an  HMO 
qualification  or  regional  component 
application  actually  requires  a 
personnel  commitment  of  .41  full-time 
equivalent  positions  (FTEs). 

Response:  As  noted  above,  we  have 
reviewed  the  personnel  commitments 
contained  in  the  NPRM  and  significantly 
revised  the  personnel  requirements.  It 
takes  the  staff  time  of  .20  FTE  Federal 
staff  to  process  one  HMO  qualification 
application.  In  addition,  some  expansion 
and  regional  component  applications  do 
not  require  an  on-site  visit.  (See 
response  below  for  further  detail.)  Also, 
an  FTE  reflects  only  40  full-time  hours 
allocated  per  week  per  employee  rather 
than  additional  and  actual  time 
necessary  to  meet  tight  deadlines. 

Comment:  Some  commenters  stated 
that  the  amount  of  revenue  generated  by 
the  proposed  fees  is  likely  to  exceed  the 
total  appropriation  for  the  former  Office 
of  Health  Maintenance  Organizations 


(including  the  Divisions  of  Qualification 
and  Compliance)  by  about  $1.2  million. 
The  commenters  stated  that  this  fact 
proves  the  proposed  fees  far  exceed  the 
costs  of  the  service  to  HCFA. 

Response:  The  amount  of  revenue  to 
be  generated  from  application  fees  will 
not  exceed  HCFA's  costs  of  providing 
the  service.  We  expect  some  reduction 
in  the  number  of  total  applications 
received  because  of  the  imposition  of 
fees  and  the  stage  of  maturity  of  the 
HMO  industry,  from  just  under  180  in  FY 
1986  to  approximately  150  in  FY  1987. 
We  expect  these  application  fees  to 
generate  $2.8  million  during  the  next  12 
months.  HCFA's  budget  for  all 
qualification  activities  for  FY  1987  is 
$3,048,650  for  direct  operations.  In 
addition,  the  consultant  contract  budget 
for  experts  to  be  used  in  the  review 
process  is  $1.1  million.  All  overhead 
services  are  provided  by  HCFA.  The 
costs  of  these  services  are  not 
separately  broken  dov^n.  but  they 
include  all  training,  supplies,  equipment, 
and  all  other  administrative  support 
services.  Because  of  the  magnitude  of 
these  services,  it  is  not  possible  that  the 
funds  generated  from  the  fees  could 
exceed  HCFA's  actual  costs. 

Comment:  Some  commenters  stated 
that  the  size  of  the  fees  is  greater  than 
the  value  of  the  services  to  the  plans. 

Response:  Although  significant  value 
does  accrue  to  individual  plans,  it  is 
difficult  to  measure  that  value  dollar-for- 
dollar  and  plan-for-plan.  We  are  basing 
the  amounts  of  the  fees  on  the  costs  to 
HCFA  of  providing  the  service,  rather 
than  the  absolute  numeric  dollar  amount 
of  the  value  to  the  plan.  We  believe  the 
fees  reasonably  reflect  the  cost  of  the 
service  performed  and  the  value 
conferred  upon  the  payor. 

5.  Expansion  into  a  Rural  Service  Area 

Comment:  A  primarily  rural,  non- 
profit HMO  stated  that  it  is 
unreasonable  to  impose  the  same  rates 
for  each  expansion  into  a  rural  service 
area  where  the  enrollment  potential  is 
limited.  The  commenter  wrote  that  the 
proposed  fee  schedule  will  prohibit 
development  of  Federally  qualified 
HMOs  in  rural  markets.  Thus,  the 
commenter  suggested  that  HCFA  base 
application  fees  on  the  size  of  the 
population  in  the  expansion  area.  For 
service  area  expansions  that  fall  below 
a  minimum  population  size  determined 
by  HCFA,  the  application  fee  could  be 
based  on  the  HMO's  actual  costs  and 
the  projected  number  of  members  at 
breakeven  or  after  three  years.  Thus,  the 
fee  would  relate  directly  to  the  area's 
potential  for  development. 

Response:  Even  though  expansion 
fees  may  present  a  heavier  burden  per 


enrollee  for  small,  new,  or  rural 
organizations  that  may  expect 
membership  to  remain  small,  we  have 
determined  that  a  flat  fee  must  be 
imposed.  These  fees  are  based  on 
Federal  government  expenditure  of 
resources  for  the  overall  qualification 
activity.  Expansions  proposed  by  small 
and  new  organizations  often  require 
more  intense  review  than  large, 
sophisticated  or  experienced 
organizations  because  they  often  require 
more  time  and  attention  between 
submission  of  the  application  and  the 
site  visit  as  well  as  after  the  site  visit, 
when  additional  materials  may  be 
required  to  buttress  the  application. 
New  HMOs  have  less  experience  in  the 
review  process  and  its  requirements. 
Also,  new  HMOs  often  have  less 
experienced  staff  and  their  systems  are 
not  firmly  established  so  that  the 
expansion  review  cannot  build  as 
readily  on  prior  experience  with  the 
applicant's  company. 

It  is  also  not  feasible  to  vary  fees 
based  on  the  geographic  location  of  the 
applicant  or  on  the  potential  benefits  to 
individual  plans  of  each  separate 
review.  Therefore,  we  believe  it  is 
proper  for  organizations  to  share  equally 
in  the  overall  cost  of  the  review  activity. 
This  method  ensures  that  all  applicants 
will  be  treated  equally  and  that  the 
Federal  government  will  not  favor 
certain  organizations  or  types  of 
organizations  over  others. 

6.  Alternative  Methodologies  for 
Calculating  Fees 

Comment-  One  commenter  wrote  that 
the  proposed  fee  schedule  will  prohibit 
development  of  Federally  qualified 
HMOs  in  rural  markets.  The  commenter 
suggested  that  HCFA  base  application 
fees  on  the  size  of  the  population  so  that 
the  fee  would  relate  to  the  area's 
potential  for  development.  Another 
HMO  recommended  that  application 
fees  be  based  on  plan  size  and  age,  or 
that  perhaps  HCFA  could  defer  fees 
until  certain  enrollment  levels  have  been 
met.  A  consulting  firm  said  that  large 
HMO  chains  may  forego  qualification 
and  rely  on  their  corporate  identity  to 
assure  quality,  but  that  new 
independent  HMOs,  which  are  least 
able  to  afford  fees,  must  continue  to  rely 
on  Federal  qualification  services. 

Response:  We  recognize  that  the 
application  fee  for  HMOs  will  be 
proportionately  more  burdensome  for 
small,  new,  or  rural  organizations  where 
the  potential  pool  of  enrollees  is  not  as 
large.  However,  we  do  not  believe  that 
the  size  of  the  fee  (which  has  been 
reduced  to  $18,400)  will  prohibit 
development  of  these  HMOs.  We 
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considered  varying  the  fees  based  on 
the  size  of  the  organization.  However, 
the  fee  is  based  on  the  Federal 
government's  expenditure  of  resources 
to  complete  a  review.  This  expenditure 
of  resources  is  approximately  the  same 
regardless  of  the  size  of  the 
organization.  In  fact,  small,  new 
organizations  often  require  more  intense 
review  than  large,  sophisticated  or 
experienced  organizations  because  their 
applications  are  often  incomplete  or  not 
detailed  enough  and  their  systems  (for 
instance  for  quality  control  and 
financial  management)  are  not  firmly 
established.  Therefore,  we  decided  that 
it  would  be  unfair  to  vary  the  fee  based 
on  projected  enrollment  or  other  factors. 

Comment:  One  commenter  suggested 
that  proposed  regional  component 
applications  submitted  within  six 
months  of  an  initial  qualification 
application  should  not  be  subject  to  a 
fee  because  those  applications  would  be 
similar  to  the  initial  application  in  most 
sections  and  because  HCFA  would  not 
have  to  expend  significant  resources  to 
review  them. 

Response:  As  explained  above,  when 
the  on-site  visit  is  unnecessary,  we  will 
return  the  portion  ($8,000)  of  the  fee  that 
would  have  been  needed  to  conduct  an 
on-site  visit.  However,  even  if  an 
application  for  a  regional  component  is 
received  shortly  after  qualification,  it  is 
still  our  practice  to  send  a  team  on-site 
to  review  the  adequacy  of  the  delivery 
system,  any  additional  funding, 
insolvency,  adequacy  of  marketing 
projections,  and  community  rating.  Since 
we  perform  a  review,  we  charge  a  fee 
for  this  service. 

7.  Deferring  Collection  of  Application 
Fees 

Comment:  One  HMO  requested  that 
we  defer  the  collection  of  application 
fees  until  new  HMOs  meet  a  certain 
enrollment  level. 

Response:  It  is  not  feasible  to  make 
fees  contingent  upon  an  eligible 
organization  reaching  a  certain 
enrollment  level.  The  costs  to  the 
Federal  government  are  incurred  prior  to 
the  qualification  of  an  HMO  and  often 
even  before  a  plan  becomes  operational. 
HMOs  experience  certain  start-up  costs 
that  must  be  paid  regardless  of  the 
plan's  subsequent  financial  success: 
application  fees  must  be  considered 
another  start-up  cost. 

8.  Shifting  Costs  of  Application  Fees  to 
Consumers 

Comment:  Many  commenters 
suggested  that  application  fees  will  be 
passed  on  to  consumers.  One  HMO  said 
that  it  is  unrealistic  to  expect  that  the 
application  fee  can  be  recovered  from 


enrollees  in  the  current  market 
environment. 

Response:  We  expect  that  application 
fees  may  be  passed  on  to  consumers  but 
expect  the  increase  in  individual 
premiums  to  be  only  a  fraction  of  one 
percent. 

CommenL  One  commenter  suggested 
that  fees  will  serve  to  increase  HMO 
costs  and  to  reduce  the  amount  of 
additional  benefits  available  to 
Medicare  enrollees  of  HMOs. 

Response:  Section  1876(g)(2)  of  the 
Social  Security  Act  provides  that  the 
difference  between  the  costs  of  the 
f  iMO  in  furnishing  services  covered  by 
Medicare  (that  is.  the  adjusted 
community  rate)  and  the  average 
amount  HCFA  pays  for  those  services 
(payment  for  which  is  standardized, 
based  on  the  coronty  of  residence  and 
certain  other  factors  concerning 
beneficiaries)  must  be  returned  to 
Medicare  beneficiaries  in  the  form  of 
additional  services,  reduced  premiums, 
or  both.  We  are  aware  that  increased 
HMO  costs  will  reduce  amounts 
available  for  additional  benefits  or 
reduced  premiums  although  all  HMOs 
providing  health  care  services  to 
Medicare  beneficiaries  must  provide  the 
minimum  basic  services.  However,  we 
expect  the  effect  on  individual 
beneficiaries  tu  be  negligible  (that  is,  an 
increase  in  premiums  of  less  than  one 
percent,  as  stated  above).  If  costs  are 
passed  on,  they  would  be  shared  by 
HMO  members,  including  Medicare 
beneficiaries. 

Comment:  One  HMO  said  that 
Medicare  beneficiaries  and  the 
Medicare  Trust  Fund  are  the  real 
recipients  of  the  benefits  of  Medicare 
contracts  with  HMOs  because  section 
1876(g)(2)  of  the  Social  Security  Act 
requires  that  "savings"  be  passed  on  to 
beneficiaries  or  returned  to  the 
Government. 

Response:  The  adjusted  community 
rate  calculation  for  Medicare  contracts 
permits  HMOs  to  figure  their  usual 
profit  margin  into  its  costs  for  providing 
Medicare  benefits.  Only  Medicare 
payments  in  excess  of  the  adjusted 
community  rate  must  be  passed  on  to 
beneficiaries  or  returned  to  HCFA. 
However.  »he  purpose  of  this  regulation 
is  to  implement  application  fees  for 
HMOs  that  benefit  from  the  marketing 
advantages  of  the  Federal  "seal  of 
approval"  confirmed  on  qualified  plans 
and  the  "dual  choice  '  provision  of 
section  1310  of  the  Public  Health  Service 
Act. 

9.  Fairness  of  fees  for  HMO  applications 
only 

Comment-  Many  commenters  stated 
that  HMOs  are  being  treated  unfairly 


because  the  Federal  government  do«*s 
not  charge  a  fee  for  cerfificatior.  of 
hospitals,  skilled  nursing  facilities,  home 
health  agencies,  laboratories,  and  other 
entities  that  must  t>e  certified  in  order  to 
participate  in  Medicare. 

Response:  We  may  consider  whether 
applying  other  types  of  user  fees  would 
be  appropriate  for  other  types  of 
Medicare  providers.  In  addition, 
qualifying  for  participation  in  Medicare 
IS  not  free  to  hospitals.  Most  hospitals 
seek  qualification  through  the  Joint 
Committee  on  Accreditation  of 
Hospitals  in  heu  of  certification  by 
Medicare.  That  organization  does 
charge  a  fee  for  its  accreditation 
services. 

Comment:  One  commenter  questioned 
the  distinction  between — 

•  The  Federal  HMO  qualification 
process,  which  HCFA  stated  in  the 
proposed  rule  primarily  benefits  the 
HMO  and  should  be  subject  to 
application  fees:  and 

•  A  review  concerning  whether  an 
HMO  continues  to  comply  with 
Federal  government  requirements, 
which  HCFA  stated  in  the  proposed 
rule  primarily  benefits  the  public  at 
large  (rather  than  an  individual 
HMO). 

Response:  We  agree  that  there  is  little 
distinction  between  the  benefits  to  the 
public  in  the  qualification  process  and  in 
compliance  reviews.  Our  original 
conclusion  that  the  public  benefits  more 
from  compliance  reviews  than  does  an 
individual  HMO  is  arguable.  The  HMO 
benefits  from  continued  compliance 
with  financial  stability  and  other 
qualification  requirements  in  exactly  the 
same  way  it  benefits  from  initial 
qualification.  Compliance  reviews 
assure  a  continued  market  position  for  a 
qualified  HMO.  which  for  an  HMO 
serves  the  same  objective  of  the  origiiial 
application.  Therefore,  we  are  leaving 
open  the  question  of  fees  for  compliance 
reviews  at  this  time.  If.  in  the  future,  we 
consider  initiating  fees  for  compliance 
reviews,  we  would  publish  a  proposed 
rule  for  public  comment,  which  would 
include  the  proposed  fees. 

Comment:  Several  commenters 
questioned  the  fairness  of  imposing  a 
fee  now  on  the  HMO  qualification 
process  since  over  400  HMOs  have 
already  become  qualified  without  being 
charged  a  fee.  One  commenter  added 
that  instead  of  application  fees,  the 
Federal  government  should  impose  a 
one  time  fee  of  all  currently  Federally 
qualified  HMOs. 

Response:  Although  the  statute 
authorizing  application  fees  was  * 

implemented  in  1951  [see.  section  501  of 
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Pub.  L.  82-137.  which  enacted  31  US.C. 
483a,  later  amended  and  recodified  in 
1982  as  31  U.S.C.  9701  by  section  1  of 
Pub.  L.  97-258),  the  Federal  government 
has  not  chosen  heretofore  to  exercise 
this  authority  with  respect  to  the  HMO 
qualification  process,  which  began  in 
1974.  However,  failure  to  exercise 
authority  does  not  abrogate  its 
existence.  We  have  determined  that 
imposition  of  fees  at  this  time  is 
necessary,  and  it  is  appropriate  to 
assess  these  fees  against  future  users  of 
this  service.  While  497  HMOs  and 
regional  components  have  been 
qualified  since  implementation  of  the 
Public  Health  Service  Act  in  1973,  and 
have  received  the  service  for  free  in  the 
past,  HMOs  will  be  assessed  fees  in  the 
future  for  service  area  expansions  and 
qualification  of  additional  regional 
components. 

The  Federal  government  is  not 
permitted  to  impose  a  retrospective  fee 
on  all  currently  qualified  HMOs  because 
such  a  fee  is  not  permitted  by  the  User 
Fee  Statute. 

10.  Application  fees  as  new  taxes 

Comment:  Several  commenters 
complained  that  Medicare  is  already 
saving  money  from  contracts  with 
HMOs  and  that  the  Federal  government 
should  not  attempt  to  share  further  in 
HMO  revenues.  Some  commenters 
suggested  that  the  fees  for  HMOs 
attempting  to  qualify  for  a  Medicare 
contract  are  taxes  to  be  paid  merely  for 
the  privilege  of  contracting  with 
Medicare. 

Response:  The  application  fees  we  are 
instituting  are  not  an  attempt  to  share  in 
the  HMO  industry  profit.  Rather,  they 
are  intended  to  eliminate  costs  now 
borne  by  the  public  to  benefit  the 
recipients  of  the  qualification. 

The  proposed  fee  is  also  not  a  tax  for 
the  privilege  of  contracting  with 
Medicare.  Rather,  Medicare  should  be 
viewed  on  a  par  with  other  group  health 
plans  seeking  contracts  for  prepaid 
health  care.  The  purchaser  (Medicare  or 
another  group)  seeks  services  meeting  a 
certain  standard  (HMO  qualification) 
and  the  HMO,  in  exchange  for  a 
capitated  fee,  seeks  to  provide  service 
meeting  the  required  standard. 

Comment:  One  commenter  stated  that 
Federal  taxes  already  are  paid  to 
support  the  qualification  activity  and 
that  fees  are  in  effect  double  taxation. 

Response:  HCFA's  budget  has  been 
reduced  by  the  amount  expected  to  be 
collected  in  fees.  These  fees,  which  have 
been  upheld  consistently  by  the  courts 
when  promulgated  in  compliance  with 
31  U.S.C.  9701  [See.  for  example, 
Aeronautical  Radio,  Inc.  v.  United 
States,  335  F.2d  304,  cert,  denied  379  U.S. 


966  (1964):  Clay  Broadcasting  Corp.  of 
Texas  v.  United  States,  464  F.2d  1313 
(5th  Cir),  rev'd  on  other  grounds  415 
U.S.  336  (1972);  National  Cable 
Television  Association,  Inc.  v.  F.C.C., 
554  F2d  1094  (DC.  Cir.  1976);  New 
England  Power  Co.  v.  U.S.  Nuclear 
Regulatory  Commission,  683  F.2d  12  (1st 
Cir.  1982).)  are  intended  to  replace 
Federal  taxes  by  placing  the  financial 
responsibility  for  the  activity  on  the 
user. 

11.  Impact  of  application  fees  on  eligible 
organizations 

Comment:  One  commenter  stated  that 
imposing  application  fees  would — 

•  Force  HMOs  to  expand  too  rapidly 
in  order  to  avoid  a  succession  of  fees  for 
incremental  expansions. 

•  Encourage  organizations  to  qualify 
as  CMPs  because  of  the  lower  proposed 
application  fees  for  CMPs. 

Response:  The  Federal  government 
will  deny  qualification  in  a  proposed 
new  area  to  an  organization  that 
attempts  to  expand  without  meeting  the 
requirements  of  the  law  and  regulations. 
HMOs  are  free  to  expand  their 
operations  at  any  time  but  may  wish  to 
defer  applying  for  Federal  qualification 
of  small  incremental  areas.  An 
organization  that  prefers  to  be  certified 
as  a  CMP  rather  than  a  Federally 
qualified  HMO  may  do  so,  but  the 
organization  will  forego  the  benefits  of 
the  dual-choice  mandate  and  other 
benefits  of  Federal  qualification. 

Comment:  A  CMP  asserted  that  large 
insurers  (presumably  HMOs)  that  have 
been  in  business  for  several  years  with 
many  enrollees  and  that  have  cash 
reserves  to  fund  these  fees  are  being 
given  an  unfair  advantage  over  smaller 
plans,  which  will  discourage  some  small 
or  newly  developing  plans  from  seeking 
qualification.  An  HMO  asserted  that  the 
impact  of  these  "exorbitant"  fees  will 
fall  greatest  upon  the  smaller  and  non- 
profit organizations  that  do  not  have 
sizeable  sums  of  money  available. 

Response:  Although  the  application 
fees  may  impact  more  heavily  on  small, 
new.  or  rural  organizations,  we  believe 
it  is  both  unfair  and  impractical  to  vary 
fees  based  on  these  factors.  Nonprofit 
organizations  may  raise  premiums  to 
recoup  fees  without  jeopardizing  their 
nonprofit  status.  Although  some 
organizations  may  find  it  difficult  to 
raise  funds  to  pay  these  fees,  it  is  not 
feasible  for  the  Feaeral  government  to 
continue  to  bear  these  costs,  and 
Congress  has  expressed  its  intent  that 
the  government  not  do  so.  [See,  31 
U.S.C.  9701(a).) 

Comment:  A  rural  HMO  claimed  that 
the  proposed  fee  (of  $17,300)  for 
expansion  of  a  service  area  is  nearly 


devastating,  representing  one-month's 
administrative  income.  The  commenter 
added  that  because  counties  in  its 
region  have  only  1,100  to  2.000  residents, 
anyone  can  figure  out  when  such  an 
expansion  could  pay  for  itself.  A  group 
practice  model  HMO  with  5,700 
members  claimed  that  $34,600  for  a 
regional  component  application  would 
be  a  major  preconditioned  commitment, 
representing  an  outlay  about  equal  to  10 
percent  of  its  current  "tangible  net 
worth".  However,  the  HMO  claims  that 
it  must  expand  in  the  long-term  due  to 
competition. 

Response:  The  fee  has  been 
substantially  lowered  from  the  level 
proposed  to  $6,900.  However,  a  rural 
HMO  that  considers  this  reduced 
amount  excessive  may  want  to  delay 
incremental  expansion  in  nearby 
counties  until  it  is  ready  to  expand  in  a 
sufficient  number  of  counties  with 
potential  new  enrollees  to  offset  fees. 
HMOs  contemplating  establishing 
regional  components  in  contiguous 
geographic  areas  may  consider  service 
area  expansions  instead,  for  a  much 
smaller  fee. 

Comment:  Several  persons  stated  that 
the  fees  would  discourage  applications 
for  HMO  qualification,  and  that  this 
would  result  in  both  a  decline  in  quality 
and  increased  costs  in  non-Federally 
qualified  HMOs. 

Response:  We  estimate  that  the  total 
revenues  generated  by  these  fees  for 
HMOs  will  be  less  than  $2  million  in 
Federal  FY  1987.  This  would  represent  a 
very  small  percentage  of  revenues  of 
applying  entities. 

However,  we  expect  a  slight  decline 
in  the  number  of  applications  as  a  result 
of  imposition  of  fees.  We  also  expect 
this  trend  to  be  mitigated  somewhat  by 
the  continued  demand  by  employer 
groups  and  other  purchasers  for  an 
independent  review  of  HMO  operations. 

While  non-Federally  qualified  HMOs 
will  not  be  prohibited  from  reducing 
quality  and  inappropriately  increasing 
charges,  these  organizations  would  find 
it  difficult  to  compete  in  a  market  in 
which  other  organizations  are  improving 
services  and  reducing  charges.  For 
example,  only  Federally  qualified  HMOs 
and  certified  CMPs  may  contract  with 
the  Medicare  program.  Both  types  of 
plans  must  maintain  quality  assurance 
systems  that  are  subject  to  review  by 
Utilization  and  Quality  Control  Peer 
Review  Organizations  (PROs), 
established  under  title  XI  of  the  Social 
Security  Act. 

Comment:  One  commenter  stated  that 
decreased  demand  for  qualification  of 
plans  that  would  result  from 
qualification  fees  will,  in  turn,  result  in 
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lack  of  uniform  monitoring  of  plan 
performance.  Because  fewer  plans  will 
be  qualified,  fewer  plans  will  be 
monitored  for  compliance  with  Federal 
standards. 

Response:  As  discussed  above,  we  do 
expect  that  demand  for  qualification 
activities  will  decrease  by  20  to  30 
applications  for  FY  1987.  This  decrease 
is  not  related  to  the  imposition  of  these 
nominal  application  fees,  but  is  due  to 
the  fact  that  the  recent  growth  in  the 
number  of  HMOs  being  organized  has 
begun  to  slow  down.  While  it  is  true  that 
non-Federally  qualified  HMOs  will  not 
be  monitored  for  compliance  with 
Federal  standards,  we  expect  that 
continued  demand  by  employer  groups 
and  other  purchasers  for  an  independent 
review  of  HMO  operations  will  lead 
these  purchasers  to  seek  out  federally 
qualified  HMOs  to  an  even  greater 
extent  than  in  the  past.  In  addition,  a 
State  government  has  oversight 
responsibilities  for  plans  that  operate  in 
the  State.  (Even  Federally  qualified    ' 
HMOs  must  be  Stale  licensed  or  meet 
the  requirements  set  by  a  State.) 

Comment:  One  commenter  stated  that 
Medicare  contracts  are  an  "increasingly 
marginal  financial  venture"  for  many 
plans,  and  the  fees  would  make  some 
Medicare  plans  nonviable. 

Response:  Organizations  wishing  to 
qualify  for  Medicare  contracts,  which  do 
not  wish  also  to  take  advantage  of  the 
dual  choice  mandate  and  other 
advantages  of  Federation  qualification, 
may  qualify  as  CMPs  at  no  charge. 

Comment:  Many  commenters  said  that 
since  HMOs  must  bear  the  full  cost  of 
the  fee  prior  to  qualification,  it  is  unfair 
for  HCFA  to  amortize  the  fee  over  five 
years  in  its  consideration  of  the  impact 
of  this  rule. 

Response:  Our  discussion  in  the 
proposed  rule  was  intended  only  as  an 
illustration  of  the  relatively  small  order 
of  magnitude  of  the  anticipated  fiscal 
impact.  We  did  not  intend  to  suggest 
that  an  affected  entity  should  amortize 
the  fee  for  tax  purposes.  In  any  event, 
because  a  Federally  qualified  HMO  is 
subject  to  an  annual  compliance  review, 
we  were  incorrect  to  suggest  amortizing 
this  intangible  asset  over  a  five-year 
period. 

12.  Other  issues 

Comment:  One  commenter  stated  that 
imposition  of  fees  is  not  logical  if  title 
XIII  of  the  Public  Health  Service  Act  is 
repealed,  which  is  a  goal  of  the 
Department. 

Response:  If  Title  XIII  of  the  Public 
Health  Service  Act  is  repealed, 
qualification  services  would  no  longer 
be  supplied  by  the  Federal  government. 
While  qualification  services  are  being 


provided,  it  is  necessary  to  charge 
application  fees. 

Comment:  One  commenter  stated  that, 
under  31  U.S.C.  9701.  the  fees  collected 
from  HMOs  will  be  deposited  in  the  U.S. 
Treasury  and  will  not  accrue  to  HCFA. 
Response:  We  are  aware  of  this  fact 
and  have  submitted  a  1988  budget 
proposal  that  would  allow  us  to  credit 
any  amounts  collected  to  the  HCFA 
appropriation.  In  addition,  we  plan  to 
submit  a  legislative  proposal  that  would 
allow  HCFA  to  be  credited  with  any 
amount  of  money  raised  by  application 
fees  to  the  appropriation  on  a  recurring 
basis. 

Comment:  One  commenter  stated  that 
the  timing  of  our  proposal  to  institute 
fees  is  poor,  in  that  the  Public  Health 
Service  Act  "has  not  sunset"  and 
Federal  HMO  qualification  is  of 
"questionable  benefit" 

Response:  The  timing  of  this  proposal 
is  related  to  budget  deficits  and  the  need 
to  conserve  public  funds  for  vital  public 
purposes.  Should  the  applicable  sections 
of  the  Public  Health  Service  Act  be 
repealed  or  organizations  fail  to  request 
qualification  or  certification  services  to 
the  same  extent  as  in  the  past.  HCFA 
will  be  prepared  to  adjust  its  operations. 

Comment:  The  commenter  stated  that 
Federal  law,  including  the  Public  Health 
Service  Act.  does  not  permit  imposition 
of  fees. 

Response:  Our  authority  for 
imposition  of  fees  is  31  U.S.C.  9701  (Fees 
and  charges  for  Government  services 
and  things  of  value).  Title  XIII  of  the 
Public  Health  Service  Act  neither 
authorizes  nor  prohibits  fees. 

Comment:  One  commenter  suggested 
that  this  rule  should  not  be  implemented 
because  it  is  an  attempt  to  obtain  money 
from  the  HMO  and  CMP  industries  as  a 
result  of  their  monetary  success. 

Response:  We  have  determined  that  it 
is  proper  under  31  U.S.C.  9701  (User  Fee 
Statute)  to  charge  an  application  fee 
when  qualifying  HMOs.  The  amount  of 
these  fees  is  based  on  the  cost  to  the 
Federal  government  of  performing  these 
services,  and  is  reasonably  related  to 
the  value  conferred  on  the  HMO.  It  is 
not  design&d  as  a  mechanism  through 
which  to  arbitrarily  extract  money  from 
the  HMO  industry. 

IV.  Changes  to  the  Regulations 

We  indicated  in  the  proposed  rule  that 
we  intended  to  move  42  CFR  Part  110 — 
Health  Maintenance  Organizations  to  42 
CFR  Part  417— Qualification  of  Health 
Maintenance  Organizations.  However, 
because  of  the  need  to  change  cross- 
references  to  regulations  and  references 
to  organizations,  the  task  amounts  to 
more  than  a  single  redesignation. 
Therefore,  we  plan  to  accomplish  the 


move  in  a  separate  rulemaking 
document  in  the  near  future.  In 
summary,  we  have  made  the  following 
revisions  in  the  final  rule. 

•  In  110  604,  we  provide  rules  for 
collection  of  an  application  fee  for — (1) 
an  entity  seeking  to  become  an  HMO; 
and  (2)  an  HMO  seeking  qualification  of 
a  regional  component  or  expansion  of  its 
service  area. 

•  In  417.406.  we  provide  that  HCFA 
has  the  responsibility  for  determining  if 
an  entity  is  an  eligible  organization. 

•  We  amended  417.494  to  include  the 
definition  for  "Health  Maintenance 
Organization." 

•  We  amended  434.2  to  revise  the 
definition  for  "Federally  Qualified 
HMO." 

V.  Regulatory  Impact  Analysis 
A.  Background 

Executive  Order  (E.O.)  12291  requires 
us  to  prepare  and  publish  a  final 
regulatory  impact  analysis  for  any  final 
regulation  that  meets  one  of  the  E.O. 
criteria  for  a  "major  rule";  that  is,  that 
would  be  likely  to  result  in:  an  annual 
effect  on  the  economy  of  $100  million  or 
more:  a  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

In  addition,  we  generally  prepare  a 
final  regulatory  fiexibility  analysis  that 
is  consistent  with  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601 
through  612),  unless  the  Secretary 
certifies  that  a  final  regulation  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities,  for 
purposes  of  the  RFA.  we  treat  all  HMOs 
as  small  entities. 

In  light  of  the  significant  amount  of 
interest  shown  by  commentors 
concerning  the  proposed  rule  and  the 
questions  raised  as  to  the  economic 
effects  on  a  substantial  number  of 
HMOs  as  a  result  of  this  rule,  we  have 
voluntarily  prepared  a  combined  final 
regulatory  impact  analysis  and 
regulatory  flexibility  analysis. 

A  majority  of  the  36  timely  items  of 
correspondence  received  on  the 
proposed  rule  addressed  the  issue  of  the 
derivation  of  our  application  fee 
charges.  Many  of  the  criticisms  brought 
up  by  the  commenters  on  this  issue  were 
valid.  After  analyzing  the  potential 
consequences,  we  determined  that  these 


application  fees  should  be  lowered  to  a 
point  that  more  accurately  reflected  our 
true  costs  of  providing  Federal 
qualification  of  HMOs. 

In  commenting,  small  or  rural  HMOs 
argued  that  the  application  fees  in  the 
proposed  rule  would  have  hindered 
competition,  and  constituted  substantial 
barriers  to  market  entry  and  subsequent 
expansion  within  the  HMO  market. 
They  stated  that  the  amounts  of  the  fees, 
particularly  the  fees  for  expansion,  were 
so  high  compared  to  the  additional 
revenue  expected  from  expanding, 
especially  in  rural  areas,  that  they  were 
a  disincentive  for  those  entities  to 
expand. 

In  the  proposed  rule,  we  stated  that 
the  cost  of  the  fees  would  not  be  an 
imposition  and  provided  an  analysis  of 
the  economic  data  on  which  we  based 
that  statement.  As  stated  in  that 
proposed  rule,  in  only  one  case  would 
the  proposed  fee  have  been  as  much  as 
one-half  of  one  percent  of  the  HMO's 
five-year  expenses.  Based  on  our 
analysis,  even  small  HMOs  would  not 
be  adversely  affected.  We  continue  to 
believe  that  neither  the  proposed  nor  the 
revised  fees  would  have  any 
anticompetitive  effects. 

As  of  April  30, 1987,  there  were  467 
active.  Federally  qualified  HMOs 
(including  regional  components).  This  is 
a  substantial  increase  from  earlier 
years,  despite  the  termination  of  grant 
and  loan  subsidies  early  in  this 
Administration.  For  a  variety  of  reasons, 
including  their  demonstrated  ability  to 
contain  health  costs  while  providing 
quality  health  care,  and  the  "dual 
choice"  provision  of  section  1310  of  the 
Public  Health  Service  Act.  HMOs  have 
been  a  rapidly  growing  segment  of  the 
American  health  care  delivery  and 
financing  system.  As  of  June  1986, 
HMOs  enrolled  about  23.6  million 
persons  as  compared  to  18.9  million 
persons  in  1985  (InterStudy's  National 
HMO  June  1986  Update).  This  is  a  24.9 
percent  increase.  Revenues  for  1985 
were  about  $15  billion,  an  increase  of 
about  25  percent  from  the  prior  year. 
The  revenue  estimates  for  this  final 
rule  are  based  on  1986  data.  Figures  for 
1987  should  not  differ  significantly.  In 
1988,  66  entities  sought  qualification  as 
an  HMO;  92  HMOs  sought  qualification 
of  a  regional  component:  and  14  HMOs 
sought  expansions.  If  a  site  visit  is 
required  to  qualify  a  regional 
component,  the  fee  is  the  same  as  for  an 
entity  seeking  qualification  as  an 
HMO— $18,400.  If  a  site  visit  is  not 
required,  the  fee  is  $10,400.  With  or 
without  a  site  visit,  the  fee  for  an 
expansion  will  be  $6,900,  The  fee  for  a 
CMP  seeking  qualification  as  an  HMO  is 
$3,100. 


In  most,  if  not  all.  cases  an  HMO 
could  recover  the  cost  of  the  fee  simply 
by  increasing  its  premium  a  fraction  of 
one  percent.  We  therefore  conclude  that 
the  imposition  of  these  lowered  fees  will 
not  have  a  significant  effect  on  the 
financial  viability  of  any  HMOs,  hinder 
competition,  create  a  significant  barrier 
to  entry,  or  have  any  other  adverse 
economic  effect. 

As  stated  above,  in  prepanng  the 
proposed  rule,  we  also  examined  the 
possibility  of  imposition  of  fees  for  the 
ongoing  compliance  reviews  of  already 
qualified  HMOs.  We  stated  that  we 
believe  that  those  reviews,  which  serve 
to  assure  that  HMOs  continue  to  meet 
the  financial  stability  and  other 
requirements  for  Federal  qualification, 
benefit  the  public  at  large  (as  opposed  to 
the  individual  HMO)  to  a  greater  extent 
than  do  initial  qualification  reviews. 
Based  on  comments,  we  have 
reconsidered  this  conclusion,  are 
analyzing  the  possibility  of  fees  for 
compliance  reviews,  and  may  deal  with 
it  in  a  future  rulemaking. 

In  addition,  we  also  considered 
charging  lower  fees  (perhaps  related  to 
projected  revenues)  for  the  smallest 
applicants.  However,  we  do  not  believe 
that  any  applicants  are  small  enough  to 
find  these  lowered  fees  excessively 
burdensome.  Further,  the  procedures 
and  costs  for  reviewing  applications  are 
virtually  identical  for  all  applications, 
except  when  deficiencies  require  extra 
review.  Because  the  smallest  entities  do 
not  have  the  resources  and 
sophistication  of  larger  organizations, 
the  cost  of  reviewing  their  less 
sophisticated  applications  is,  if 
anything,  higher.  Thus,  charging  a  flat 
fee  unrelated  to  size  is  itself  arguably  a 
slight  preference  for  such  applicants. 
Therefore,  we  rejected  this  option. 

VI.  Other  Required  Information 

A.  Paperwork  Reduction  Act 

Section  110.604  contains  information 
collection  requirements  that  are  subject 
to  Office  of  Management  and  Budget 
approval  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501) 
and  has  approved  them  (0MB  Control 
No.  0938-0470). 

List  of  Subjects 

42  CFR  Part  110 

Grant  programs/health,  Health  care. 
Health  facilities.  Health  insurance. 
Health  maintenance  organizations,  Loan 
programs/health. 

42  CFR  Part  417 

Administrative  practice  and 
procedures.  Health  maintenance 
organization  (HMO).  Medicare. 


42  CFR  Part  434 

Grant  programs-health,  health 
maintenance  organizations  (HMO). 
Medicaid,  Reporting  and  recordkeeping 
requirements. 

Title  42  CFR  is  amended  as  set  forth 
below: 

TITl^  42— PUBLIC  HEALTH 

I.  Chapter  I.  Part  110  is  amended  as 
follows: 

CHAPTER  I— PUBLIC  HEALTH  SERVICE, 
DEPARTMENT  OF  HEALTH  AND  HUMAN 
SERVICES 

PART  110— HEALTH  MAINTENANCE 
ORGANIZATIONS 

A.  Subpart  A  is  amended  as  follows: 

Subpart  A— Requirements  for  a  Health 
Maintenance  Organization 

1.  The  authority  citation  for  Subpart  A 
is  revised  to  read  as  follows: 

Authority  Sections  215  and  1301  through 
1318  of  the  Public  Health  Service  Act,  as 
amended  (42  U.S.C.  216  and  300e  through 
300e-17J. 

2.  Section  110.101  is  amended  by 
republishing  the  text  of  the  introduction 
and  by  adding  the  following  definition  in 
alphabetical  order: 

§110.101     Definitions. 
As  used  m  this  part;  *  •  * 
"HCFA"  stands  for  Health  Care 

Financing  Administration. 

*  *  *  *  4 

B.  Subpart  F  is  amended  as  follows: 

Subpart  F— Qualification  of  Health 
Maintenance  Organizations 

1.  The  authority  citation  for  Subpart  F 
is  revised  to  read  as  follows: 

Authority:  Sections  215  and  1301  through 
1318  of  the  Public  Health  Service  Act,  as 
amended  (42  U.S.C.  216  and  300e  through 
300e-17):  and  31  U.S.C.  9701. 

2.  Section  110.604  is  revised  to  read  as 
follows: 

§  110.604     Application  requirements. 

(a)  General  requirements.  This  section 
sets  forth  application  requirements  for 
entities  that  seek  qualification  as 
HMOs;  HMOs  that  seek  expansion  of 
their  service  areas;  and  HMOs  that  seek 
qualification  of  their  regional 
components  as  HMOs. 

(b)  Completion  of  an  application  form. 
(1)  In  order  to  receive  a  determinafion 
concerning  whether  an  -^ntity  is  a 
qualified  HMO.  an  individual  authorized 
to  act  for  the  entity  (the  applicant)  must 
complete  an  application  form  provided 
by  HCFA. 
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(2)  The  authorized  individual  must 
describe  thoroughly  how  the  entity 
meets,  or  will  meet,  the  requirements  for 
qualified  HMOs  described  in  the  Act 
and  in  Subparts  A  and  F  of  this  part. 

(c)  Collection  of  an  application  fee.  In 
accordance  with  the  requirements  of  31 
U.S.C.  9701,  Fees  and  charges  for 
Government  services  and  things  of 
value,  HCFA  determines  the  amount  of 
the  application  fee  that  must  be 
submitted  with  each  type  of  application. 

(1)  The  fee  is  reasonably  related  to  the 
Federal  government's  cost  of  qualifying 
an  entity  and  may  vary  based  on  the 
type  of  application. 

(2)  Each  type  of  application  has  one 
set  fee  rather  than  a  charge  based  on  the 
specific  cost  of  each  determination.  (For 
example,  each  Federally  qualified  HMO 
applicant  seeking  Federal  qualification 
of  one  of  its  regional  components  as  an 
PfMO  is  charged  the  same  amount, 
unless  the  amount  of  the  fee  has  been 
changed  under  paragraph  (f)  of  this 
section.) 

(d)  Application  fee  amounts.  The 
application  fee  amounts  for  applications 
completed  on  or  after  [effective  date  of 
the  final  rule)  are  as  follows: 

(1)  $18,400  for  an  entity  seeking 
qualification  as  an  HMO  or  qualification 
of  a  regional  component  of  an  HMO 

If,  in  the  case  of  an  HMO  seeking 
qualification  of  a  regional  component, 
HCFA  determines  that  there  is  no  need 
for  a  site  visit,  $8,000  will  be  returned  to 
the  applicant. 

(2)  $6,900  for  an  HMO  seeking 
expansion  of  its  service  area. 

(3)  $3,100  for  a  CMP  seeking 
qualification  as  an  HMO. 

(e)  Refund  of  an  application  fee. 
HCFA  refunds  an  application  fee  only  if 
the  entity  withdraws  its  application 
within  10  working  days  after  receipt  by 
HCFA.  Application  fees  are  not  returned 
in  any  other  circumstance,  even  if 
qualification  or  certification  is  denied. 

(f)  Procedure  for  changing  the  amount 
of  an  application  fee.  If  HCFA 
determines  that  a  change  in  the  amount 
of  a  fee  is  appropriate.  HCFA  issues  a 
notice  of  proposed  rulemaking  in  the 
Federal  Register  to  announce  the 
proposed  new  amount. 

(g)  New  application  after  denial.  An 
entity  may  not  submit  another 
application  under  this  subpart  for  the 
same  type  of  determination  for  four  full 
months  after  the  date  of  the  notice  in 
which  HCFA  denied  the  application. 

(h)  Disclosure  of  application 
information  under  the  Freedom  of 
Information  Act.  An  applicant 
submitting  material  that  he  or  she 
believes  is  protected  from  disclosure 


under  5  U.S.C.  552,  the  Freedom  of 
Information  Act,  or  because  of 
exceptions  provided  in  45  CFR  Part  5, 
the  Department's  regulations  providing 
exceptions  to  disclosure,  should  label 
the  material  "privileged"  and  include  an 
explanation  of  the  applicability  of  an 
exception  described  in  45  CFR  Part  5. 
II.  Chapter  IV,  is  amended  as  follows: 

CHAPTER  IV— HEALTH  CARE  FINANCING 
ADMINISTRATION,  DEPARTMENT  OF 
HEALTH  AND  HUMAN  SERVICES 

A.  Part  417  is  amended  as  follows: 

PART  417— HEALTH  MAINTENANCE 
ORGANIZATIONS.  COMPETITIVE 
MEDICAL  PLANS,  AND  HEALTH  CARE 
PREPAYMENT  PLANS 

1.  1  he  authority  cilation  for  Part  417  is 
revised  to  read  as  follows: 

Authority:  Sees.  1102. 1833fa)(1)(A). 
1861(8)(2)(H).  1871.  1874.  and  1876  of  the 
Social  Security  Act  as  amended  (42  U.S.C. 
1302.  139Sl(a)(l)(A).  1395x(s)(2)(tt).  1395hh. 
1395kk.  and  1395mm);  section  114(c)  of  Pub.  L. 
97-248  (42  U.S.C.  1395mm  note);  section  1301 
of  the  Public  Health  Service  Act  (42  U.S.C. 
300e);  and  31  U.S.C.  9701. 

2.  Subpart  C  is  amended  as  follows: 

Subpart  C— Healtti  Maintenance 
Organizations  and  Competitive 
Medical  Plans 

a.  Section  417.406  is  revised  to  read  as 
follows: 

§417  406     Eligible  organiz,ition 
determinations 

(a)  Responsibility  for  making 
determinations.  (1)  HCFA  has  the 
responsibility  for  determining  if  an 
entity  is  an  eligible  organization. 

(2)  The  application  requirements  for 
eligible  organizations  are  set  forth  in 

S  110.604  of  this  title. 

(i)  Paragraphs  (a),  (b),  (f).  (g),  and  (h) 
of  that  section  apply  to  any  entity  that 
seeks  a  determination  that  it  is  an 
eligible  organization. 

(ii)  Paragraphs  (c),  (d),  (e),  and  (f)  of 
that  section  apply  only  to  an  entity  that 
seeks  qualification  as  an  HMO  or  an 
HMO. 

(3)  HCFA  uses  the  procedures  set 
forth  in  $  110.605  (a)  through  (d)  of  this 
title  in  determining  whether  an  entity 
meets  the  definition  of  a  competitive 
medical  plan  as  set  forth  in  S  417.407(b). 
For  purposes  of  this  paragraph, 
references  in  those  sections  to  "qualified 
HMO"  are  deemed  references  to 
"competitive  medical  plan"  and 
references  to  requirements  for 
qualification  are  deemed  references  to 


the  requirements  contained  in  the 
definition  of  "competitive  medical  plan", 
except  that  references  in  those  sections 
to  the  requirements  of  section  1301  of 
the  Public  Health  Service  Act,  Subpart 
A  of  Part  110.  and  {  110.603  apply  only 
to  HMOs  and  not  to  CMPs. 

(b)  Oversight  of  continuing  eligibility. 
(1)  HCFA  is  responsible  for  overseeing 
an  entity's  continuing  compliance  with 
the  definition  of  an  eligible  organization 
as  set  forth  in  S  417.407. 

(2)  If  an  entity  no  longer  meets  the 
definition  of  an  eligible  organization, 
HCFA  will  terminate  the  entity's 
contract  as  specified  in  §  417.494(b)[iii). 

b.  In  §  417.407.  paragraph  (b)  is 
revised  to  read  as  follows: 

§417.407     Definition  of  an  eligible 
organization 

(b)  Health  maintenance  organization 
(HMO).  An  HMO  is  a  legal  entity  that  is 
a  qualified  HMO  as  defined  in  section 
1301  of  the  Public  Health  Service  (PHS) 
Act.  The  regulations  for  qualified  HMOs 
are  set  forth  in  Subpart  A  of  Part  110  of 
this  title. 


§417.494    (Amended! 

c.  In  i  417.494.  paragraph  (b)(l)(iii)  is 
amended  by  replacing  the  acronym 
"PHS"  with  "HCFA". 

B.  Part  434  is  amended  as  follows: 

PART  434— CONTRACTS 

1.  The  authority  citation  for  Part  434 
continues  to  read  as  follows: 

Authority:  Sec.  1102  of  the  Social  Security 
Act  (42  use.  1302).  unless  otherwise  noted. 

§434.2    (Amended I 

2.  In  5  434.2,  the  definition  for 
"Federally  Qualified  HMO  is  amended 
by  replacing  "Public  Health  Service 
(PHS)"  with  "HCFA." 

(Catalog  of  Federal  Domestic  Assistance 
Programs  No.  13.773.  Medicare-Hospital 
Insurance  Program  and  No.  13.774.  Medicare- 
Supplementary  Medical  Insurance  Program) 

Dated:  April  29,  1987. 
William  L  Rop«r, 

Administrator.  Health  Care  Financing 
Administration. 

Approved:  May  15. 1987. 
Don  M.  Nawman, 
Acting  Secretary. 
[FR  Doc.  87-13361  Filed  6-10-87;  8:45  am] 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  65 

[Docket  No.  FEMA-6910] 

Changes  In  Flood  Elevation 
Determinations;  Arkansas  et  al. 

AGENCY:  Federal  Emergency 
Management  Agency. 
ACTION:  Interim  rule. 

summary:  This  rule  lists  those 
communities  where  modification  of  the 
base  (100-year)  flood  elevations  is 
appropriate  because  of  new  scientific  or 
technical  data.  New  flood  insurance 
premium  rates  will  be  calculated  from 
the  modified  base  (100-year)  elevations 
for  new  buildings  and  their  contents  and 
for  second  layer  insurance  on  existing 
buildings  and  their  contents. 

DATES:  These  modified  elevations  are 
currently  in  effect  and  amend  the  Flood 
Insurance  Rate  Map  (FIRM)  in  effect 
prior  to  this  determination. 

From  the  date  of  the  second 
publication  of  notice  of  these  changes  in 
a  prominent  local  newspaper,  any 
person  has  ninety  (90)  days  in  which  he 
can  request  through  the  community  that 
the  Administrator,  reconsider  the 
changes.  These  modified  elevations  may 
be  changed  during  the  90-day  period. 

addresses:  The  modified  base  (100- 
yearj  flood  elevation  determinations  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  the 
community,  listed  in  the  fifth  column  of 
the  table.  Send  comments  to  that 
address  also. 


FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  John  L.  Matticks,  Chief.  Risk  Studies 
Division,  Federal  Insurance 
Administration.  Federal  Emergency 
Management  Agency.  Washington,  DC 
20472.  (202)  646-2768. 
SUPPLEMENTARY  INFORMATION:  The 

numerous  changes  made  in  the  base 
(lOO-year)  flood  elevations  on  the 
FIRM(s)  make  it  administratively 
infeasible  to  publish  in  this  notice  all  of 
the  modified  base  (lOO-year)  flood 
elevations  contained  on  the  map. 
However,  this  rule  includes  the  address 
of  the  Chief  Executive  Officer  of  the 
community  where  the  modified  base 
(lOO-year)  flood  elevation 
determinations  are  available  for 
inspection. 

Any  request  for  reconsideration  must 
be  based  on  knowledge  of  changed 
conditions,  or  new  scientific  or  technical 
data. 

These  modifications  are  made 
pursuant  to  section  206  of  the  Flood 
Disaster  Protection  Act  of  1973  (Pub.  L. 
93-234)  and  are  in  accordance  with  the 
National  Flood  Insurance  Act  of  1968.  as 
amended,  (Title  XIII  of  the  Housing  and 
Urban  Development  Act  of  1968  (Pub.  L. 
90-448)),  42  U.S.C.  4001-4128,  and  'M 
CFR  Part  65.4. 

For  rating  purposes,  the  revised 
community  number  is  listed  and  must  be 
used  for  all  new  policies  and  renewals. 

These  base  (100-year)  flood  elevations 
are  the  basis  for  the  floodplain 
management  measures  that  the 
community  is  required  to  either  adopt  or 
show  evidence  of  being  already  in  effect 
in  order  to  qualify  or  remain  qualified 
for  participation  in  the  National  Flood 
Insurance  Program. 


These  elevations,  together  with  the 
floodplain  management  measures 
required  by  60.3  of  the  program 
regulations  are  the  minimum  that  are 
required.  They  should  not  be  construed 
to  mean  the  community  must  change 
any  existing  ordinances  that  are  more 
stringent  in  their  floodplain  management 
requirements.  The  community  may  at 
any  time,  enact  stricter  requirements  on 
its  own,  or  pursuant  to  policies 
established  by  other  Federal,  State  or 
regional  entities. 

The  changes  in  the  base  (100-year) 
flood  elevations  listed  below  are  in 
accordance  with  44  CFR  65.4. 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  the  Administrator,  to  whom 
authority  has  been  delegated  by  the 
Director,  Federal  Emergency 
Management  Agency,  hereby  certifies 
that  this  rule  if  promulgated  will  not 
have  a  signficant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  provides  routine  legal  notice  of 
technical  amendments  made  to 
designated  special  flood  hazard  areas 
on  the  basis  of  updated  information  and 
imposes  no  new  requirements  or 
regulations  on  participating 
communities. 

List  of  Subjects  in  44  CFR  Part  65 

Flood  insurance.  Floodplains. 

PART  65— (AMENDED) 

The  authority  citation  for  Part  65 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.. 
Reorganization  Plan  No.  3  of  1978.  E.0. 12127. 
Section  65.4  is  amended  by  adding  in 
alphabetical  sequence  new  entries  to  the 
table. 


Stals  and  county 


Arkansas  Pulaski „.. 

Artiansas  Benlon  

CalMofnia  Sacamenlo  .._ 

CaMomoi  Sacramemo 

CaMornw  Santa  Bart>ara 
Flonda.  Clay  County 

Geor^a  BM)  and  Jones 
Georgia;  Cot* 

Iowa  Scott ._ 

Mafytend:  Hart»o»d 


Locaton 


CHy  o«  Little  Rock „ 

CHy  at  Roger* 

City  o(  Sacramento 

CMy  o(  Sacramento 

Unmcofporaled  areas.. 
Unmcotporaled  areas. 


City     Macon     of     and 

County 
City  ol  Manetta. 


B<bb 


Date  and  name  of  newspaper 
wnere  notice  was  puDlisned 


Apr    16.   1987    and  Apr    23.  1987, 
Arkansas  Democrat 

Apr   23.  1967.  and  Apr    30.   1967. 

Nontiwesl     Arkansas      Uomng 

Mews, 
May  8.   1987.   and   May   15.   1987. 

Sacramertlo  Bee 


City  ol  Benendorf . 
CMy  of  Emerson. ._. 
Town  of  Bel  Air 


May  28,  1987,  and  June  4,  1987, 
Sacramento  Bee 

Mey  7.   1987,  and  May  14.   1987. 
Santa  Barbara  HewsPress 

May  14.  1967.  and  May  21.  1967. 
Clay  County  Crescent 


Dec    19.  1966.  and  Dec   26.  1986. 

Macon  Telegraph  ana  News. 
May  22.  1967.  and  May  29.  1987. 

Uahaitt  Daily  Journal 

May   2.    1967.   and   May   9,    1967. 

OuadOty  Times 
Mar    19,  1987.  and  Mar    26,  1967, 

Meltem  LeaOer 
Apr    23,    1887,  and  Apr    30,   1967, 

The  Aega 


CNel  executive  otficer  o<  commonity 


Ettoctrve  date  o»     Commumly 

mooiiicanon  No 


The  Honorable  Thomas  A   Pnnce.  Mayor  of  me  Crty 

ol  Little  Rock,  Crty  Hell.  Room  203.  Markham  and 

Broadway  Streets.  Little  Rock,  AR  72201, 
The  HorKxable  John  w    Samp«r.  > .  Mayor  of  the 

City  ol  Rogers  300  Wesi  Poplar  Street  Rogers.  AR 

72756 
The  Honorat)*e  Anne  Rudm.  Mayor,  Crty  ol  Sacramen- 
to,   Mayor   and   Council   OHices.   915    •j"   Street. 

Room  205.  Sacramento,  CA  95814-2684 
The  Honorat>le  Anne  Rudm  Mayor,  crty  ol  Sacramerv 

lo.  Mayor  and  CooncK  OMices,  9i5  I  Street,  Room 

205  Sacramento  CA  95814-2684 
Mr    David  Vager,  County  Supervisor    Santa  Bartwra 

County.  106  E   Anapamu  Street,  Santa  Bartart  CA 

93101 
Ttie  Honorable  Larry  R    Lancaster.  Oiairman.  Clay 

County    Board    ol    Commissioners,    Clay    County. 

County  Courthouse.  PC    Bo»   1366.  Green  Cove 

Spnngs.  FL  32043 
The  Honorable  George  Israel,  Mayor,  aty  ol  Macon. 

PO  Bo«  247   Macon  6A  31298 
The  Honorable  Vicki  Chastam.  Mavor  city  ol  Marietta. 

PO    Box  609    205  Lawrence  Street  Manetla.  GA 

30061 
The  Honorabi*  Witkar^  C    Glynn    Mavor    city  ol  Bet- 

tenoort   1609  Suie  Sfreet  Betlenoorl   lA  52722. 
The  Morvyacn*  Ouentm  Jorvison  Mavor  city  ol  Emer- 
son. C«y  ►««   410  Mencrn?sler   Emerson.  lA  51533, 
Ttie  Honorable  Wrfham  N    McFaul,  Town  Admmistra- 

lor.  39  Hiciior,  Avenue,  Bel  Air   MD  21014, 


Apr.  1,  1967.. 
Apr.  17.  1967 
Apr  28,  1967 
May  19.  1967 
Apr  28.  1967 
May  6.  1987.. 


Dec  12.  1966. 
May  11.  1967... 


Apnl  20.  1967.. 
Mar  9.  1967... 
Apr  2.  1967„. 


0S0181 
0500136 
060266C 
060266C 
060331C 

120064 

130011 
130226 

190240 
190202 
240042 


UM  I 
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SM*  and  oounlir 


Mas»acr<us«ns  Wonmttm 
MinnasoU  Anoka 


Mmnesote  Rn* 
onto.  Lorain 
Tennesae*  Knam 


Locaton 


CKy  of  LaonwKtar 


CKy  ol  Coon  Riyxda 


Data  and  naniao)  wannpami 
wfwa  nohce  was  pubkmad 


Apr    13.   1087.  and  Aor  20    1967 

FitcfilM0ff-Laoiimtgur  Hartnut 
ana  S/mmtum 

Mar    K    tM7   and  Mw  77.  1967. 


May  20.  1W7    and  May  27.  1W7. 


Oiiaf  acacuava  oOicar  o)  communty 


Ok    17.  1966.  and  Oac  24.  1068. 

lormn  Jot0rtal 
Apr    6.   1967.  and  Apr    13.   1067. 

Fab    6.   1967.  and  Fab.  11.  1S67 
Commtrcml  Afip—/- 

Apr    a.    1067.  ar<d  Apr    13.    1967 
Denton  n»ooixf-CI>mm:la. 

Mar    27.   1967    and  Apr    3    1987. 

^orr  tVonn  Slar  Totogrwm 
Apr    le.   1967,  and  Apr    23.   1967. 

Hudson  Star  Ot—nm 
Apr    16.   1967.  and  Apr    23.   1987. 

Hudaan  Slar  OC—nm 

Apr    IS.   1087.  and  Apr    22.   1087. 
PmaeonJoamal 

Api    16.   1967    and  Apr    23.   1967. 
Hudmxt  Sim  OOaenar 


Tha  HonoraMa  Aicfiard  Girouard   Mayor  o<  m«  Oty  iH 

LaonwwMr.  C4y  Han.  2S  West  Street.  Leomnaier. 

MA  01453 
The  HonoraMa  RotMn  Lawn.  Mayor.  Oly  Ol  Coon 

Rapalt.  1313  Coon  RapKtt  Boulevard  Coon  RapKta. 

MN  iS433 
Tfta  HonoraMa  Wiaiani  E    GM    Mayor    Oly  o<  NorVv 

tMd.  601  IMaaNngion  Street.  Nonnhetd.  MN  SS057 
The  HonoraMa  Ala«  M   Oeiko.  Mayor   Cay  ol  Loram. 

CHy  HajI  yv  ■ft^v  r  »   4»enue  Lorain.  OH  44052 
Honorable      iwh^ii    ►.«...-     Kno«   County    EieoukM. 

Cily-C<xi"r>   tt»j.4.)i.^    >j(te  651.   400  Mam  Street. 

KnoxvUla.  TN  37902 
Tlia  HonoraMa  «y4kan>  N    Momt   > .  Mayor.  Sha«>y 

Cow^N     Ajm.wsi  «>.'■     BuWmg.     160    Nor»    Mid 

Amari.  ,1  w  ,     '„,■.   -.-.     Mempm*,  TN  38103 
Ty»a   Hor<t.''jL*«    Shir».t    -JutHlersOery,    Mayor   o*   ttia 

town   or   Connav    Houia   3.    2003    SouO<   Connm. 

Oanion.  TX  76205 
Tha  HonoraMa  Bnica  Lee  Mayor  ol  ma  oty  ol  Keler. 

tM  Sou»  MaM.  P  O  Bo«  770  Kaaar.  TX  76248 
Tha  HonoraMa  Mary  ENiaaon  Mayor   Dty  ol  Hudson. 

Cny  Hall  505  Thrd  Straer  Hudson  Wi  54016 
The  HonoraMa  Waiaci  Gregeraon.  Vdiaga  OaaKlam 

Viaaga  ol  NorW  Hudaon.  400  Sevenl^  Street.  Noth. 

North  Hudaon.  V»{  54061 
Tha  itonoraMa  Dean  Hausciadt.  Mayor.  C«y  ol  Pre* 

oott.  Cny  Hai.  233  North  9<oad  Sueet  Preacoa  W1 

54071 
Tha  HonoraMa  Norman  ArxJeraon.  Chairman  Si  Croai 

County    Board.    9I1    Fourth    Street.    Hudson,    yvi 

M0 16 


Apr  6.  1067 

Mw   13.  1967 

■May  13.  1967 
Oac.  0.  1006. .. 
Mar  27.  1967  . 

Fab  2.  1967__ 

Apr   1.  1987..... 


M«   16   19«7.- 

Apr  6.  1967 

Apr  6.  1967 

Apr  6.  1967. 

Apr   16.  1067.. 


Commurmy 
No 


250314 

270011 

270406 
300351 
475433 

470214 

461143 

4008026 

ssssse 

S55S6a 
S&S574 
S5567B 


Issued:  May  22,  1987. 
Harold  T.  Ouryee, 

Administrator.  Federal  Insurance  Administration. 
|FR  Doc.  87-13318  Filed  8-10-87;  8;45ainl 

SILLING  COOC  6716-03-M 


44CFR  Partes 

Changes  in  Flood  Elevation 
Determinations;  Connecticut  et  al. 

AGENCY:  Federal  Emergency 
Management  Agency. 

action:  Final  rule. 

summary:  Modified  base  (100-year) 
tlood  elevations  are  finalized  for  the 
communities  listed  below. 

These  modified  elevations  will  be 
used  in  calculating  flood  insurance 
premium  rates  for  new  buildings  and 
their  contents  and  for  second  layer 
coverage  on  existing  buildings  and  their 
contents. 

DATES:  The  effective  dates  for  these 
modified  base  fiood  elevations  are 
indicated  on  the  following  table  and 
amend  the  Flood  Insurance  Rate  Map(s] 
(FIRM)  in  effect  for  each  listed 
remmnnity  prior  to  this  date. 

ADDRESSES:  The  modified  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  on  the  following  table. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  John  L.  Matticlts,  Chief.  Risk  Studies 
Division.  Federal  Insurance 
Administration,  Federal  Emergency 


Management  Agency,  Washington.  D.C. 

20472  f2<)2)  f>4fi-27f>H 
SUPPLEMENTARY  INFORMATION:  The 

Federal  Emergency  Management 
Agency  gives  notice  of  the  final 
determinations  of  modified  Hood 
elevations  for  each  community  listed. 
These  modified  elevations  have  been 
published  in  newspaper(s)  of  local 
circulation  and  ninety  (90)  days  have 
elapsed  since  that  publication.  The 
Administrator,  has  resolved  any  appeals 
resulting  from  this  notification. 

Numerous  changes  made  in  the  base 
(100-year)  flood  elevations  on  the  FIRMs 
for  each  community  make  it 
administratively  infeasible  to  publish  in 
this  notice  ail  of  the  changes  contained 
on  the  maps.  However,  this  rule  includes 
the  address  of  the  Chief  Executive 
Officer  of  the  community,  where  the 
modified  base  fiood  elevation 
determinations  are  available  for 
inspection. 

The  modifications  are  made  pursuant 
to  section  206  of  the  Flood  Disaster 
Protection  Act  of  1973  (Pub.  L  93-234) 
and  are  in  accordance  with  the  National 
Flood  Insurance  Act  of  1968,  as 
amended  (Title  XIII  of  the  Housing  and 
Urban  Development  Act  of  1968,  (Pub.  L 
90^M8),  42  U.S.C.  4001^12a  and  44  CFR 
Part  65. 

For  rating  purposes,  the  revised 
community  number  is  shown  and  must 


be  used  for  all  new  policies  and 
renewals. 

The  modified  base  (100-year)  flood 
elevations  are  the  basis  for  the 
floodplain  management  measures  that 
the  community  is  required  to  either 
adopt  or  show  evidence  of  being  already 
in  effect  in  order  to  qualify  or  to  remain 
qualified  for  participation  in  the 
National  Flood  Insurance  Program. 

These  modified  elevations,  together 
with  the  fioodplain  management 
measures  required  by  60.3  of  the 
program  regulations,  are  the  minimum 
that  are  required.  They  should  not  be 
construed  to  mean  that  the  community 
must  change  any  existing  ordinances 
that  are  more  stringent  in  their 
fioodplain  management  requirements. 
The  community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal  State  or  regional  entities. 

These  modified  base  fiood  elevations 
shall  be  used  to  calculate  the 
appropriate  fiood  insurance  premium 
rates  for  new  buildings  and  their 
contents  and  for  second  layer  coverage 
on  existing  buildings  and  their  contents. 

The  changes  in  the  base  fiood 
elevations  are  in  accordance  with 
44CFR  65.4. 

Pursuant  to  the  provisions  of  5  U.S.C 
605(b),  the  Administrator,  to  whom 
authority  has  been  delegated  by  the 


Director,  Federal  Emergency 
Management  Agency,  hereby  certifies 
that  this  rule,  if  promulgated,  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  provides  routine  legal  notice  of 
technical  amendments  made  to 
designated  special  fiood  hazard  areas 


on  the  basis  of  updated  information  and 
imposes  no  new  requirements  or 
regulations  on  participating 
communities. 

List  of  Subjects  in  44  CFR  Part  65 

Flood  insurance,  Floodplains. 


PART  65— [AMENDED] 

The  authority  citation  for  Part  65 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.. 
Reorganization  Plan  No.  3  of  1978,  E.0. 12127. 
Section  65.4  is  amended  by  adding  in 
alphabetical  sequence  new  entries  to  the 
table. 


Stale  and  County 


Connecticut    Hartlord   (FEMA 
Docfcel  No  6904) 

lliinoia;  Oj  Page  (Dodiet  No 
FEMA-6e04). 

Maryland       Anne       Aiundel 
(FEMA  Docket  No  6904) 

Norlfi  Carokna:  GuHord 


Location 


Te«as  Taram  (FEMA  Docket 
No  6904) 

Te»a8:     Fon     Bend     (FEMA 
Docket  No  6904). 


Te>as      Fort     Bend     (FEMA 
Docket  No  6904) 


Te«as    Bciar  (FEMA  Docket 
No  6604) 

Te>aa    Smtn  (FEMA   Docket 

No  69C4) 
Vitqima        Artmglon       (FEMA 

Docket  No.  6904) 


Townol  Sot^  Windsor 
City  ol  West  Chicago  . 
Anne  Arundel  County... 


Unmcorporated    areas    FEMA 
Docket  No  6906. 

City  ol  Blue  Mound 


Dale  and  name  ol  newspaper 
wnere  notice  was  poOksned 


Fort   Bend   County   Municipal 
UWity  Distnci  No  34. 


Fort    Bend   County    Municipal 
UtiMy  Oslnci  No  35. 


Oty  ol  San  Antomo 


Oty  ol  T^ 

Arlington  Ckjonty  . 


Dec  24.  1986.  and.  Dec.  31.  1966, 
TTie  Harrtora  Cajrani 

Nov   20,  1986,  and  Nov   27,  1986, 
West  CtMcagc  Press 

Dec.  19.  1986.  and  Dec  26,  1966. 
TfieCafniol 

Jan,    2.    1987.    and   Jan    9,    1987, 
Greenstxyo  ivettfs  ana  Recofd 

Dec    26.   1986    and  Jan    2.   1987. 
Fon  Worth  Star  Telegram. 

Nov   26.  1986    and  Dec.  3.  1986. 
The  Herata-Coasler 


Nov   21.  1986.  and  Nov.  28,  19 
The  Herau-Coastef 


Oct    15.   1986.  and  Oct  22.  1986. 
San  Antonio  Ughl 

Nov  11.  1986.  and  Nov    18.  1966, 

Tyler  Courier-  Times 
Nov    17.  1986.  and  Nov   24.  1986. 

f'Jorrhem  Virginia  Sun 


Quel  executve  officer  ol  communrty 


The    Honorable    Richard   J    Sartor    South    Windsor 

Town  Manager   1540  SuH'van  Avenue,  Sootti  Wmd- 

tor   CXI  06074 
The   Horxxabie   A    Eugene   Rennets.   Mayor,   city  01 

West  Chicago.  475  Mam  Street  West  Chicago   IL 

60186 
The    Honorable    0  James    Lighthoer,    Anne    Arundel 

County  EiecutTve.  Anjndet  Cemei,  PO    Bo«  1831. 

Annapolis.  MO  21404 
The  honorable  John  WSherspoon,  County  Manager. 

Gmltord  County    P  0    Box   3427.  Grearsboro    NC 

27402 
The  Horxxabie  Dale  Jensen,  Mayor  of  me  Ctly  ol  Blue 

Mound.  Blue  Mound  Crty  Han,   1600  Bell  Avenue 

Fon  Worth.  TX  76131 
Ms  Sally  M  Woody,  Presioeni  ol  the  Board  ol  Direc- 
tors. Fort  Berx)  County  Muriopai  UWity  Distnct  No. 

34.  2000  Wesi  Loop  South,  Suite   1600    Houston, 

TX  77027 
Ms    Patsy   McPnerson    Piesioeni  ol   the   Board  ol 

Directors.  Fon  Bend  Coorty  Muniapal  Utikty  DistncI 

No  35.  2000  West  Loop  South.  Suite  1600   Hous- 
ton. TX  77027 
The  HonoraWe  Henry  &sr>efos.  Mayor  ol  the  city  ol 

San  Antomo,   Beiar  C^xi^ty.   PO    Bon  9066,  San 

Antomo.  TX  78265 
The  Honorable  James  R    Montgomery.  Mayor  ol  the 

City  ol  Tyler  P  0  Bo«  2039.  Tyler.  TX  76704 
The  Honorabte  Ma»>  Margaret  Wh<ip(a.  Oiairrnan  ol 

Itie  Amngiofi  County  Board  of  Supervisors.  Arhnglon 

County  Courtnouse.  1400  North  Courthouse  Road, 

Arlmglon,  VA  22201 


Effective  dale  ol 
modrtwation 


Community 
Number 


Dec  22,  1986. 
Nov  12,  1966 

Dec  9.  1966 

Oac.  22.  1966.. 

Dec.  1.  1966 

Nov  18,  1966.. 

Nov  20,  1966.. 

Oct  10.  1986... 


Oct  29.  1966.. 
Nov.  12.  1986., 


090036 

170219 
240006 

370111 
480567 
460228 

461519 

480045 

480671 

515520 


Issued:  May  22,  1987. 
Harold  T.  Duryee, 

Administrator.  Federal  Insurance  Administration. 
[PR  Doc.  87-13321  Filed  6-10-87:  8:45  am) 

BIIXING  CODE  6718-03-M 


44  CFR  Part  67 

Final  Flood  Elevation  Determinations; 

lllnois  et  al. 

agency:  Federal  Emergency 
Management  Agency. 
action:  Final  rule. 

summary:  Modified  base  (100-year) 
fiood  elevations  are  finalized  for  the 
communities  listed  below. 

These  modified  elevations  are  the 
basis  for  the  fioodplain  management 
measures  that  the  community  is  required 
to  either  adopt  or  show  evidence  of 
being  already  in  effect  in  order  to 
qualify  or  remain  qualified  for 
participation  in  the  National  Flood 
Insurance  Program. 

EFFECTIVE  DATE:  The  date  of  issuance  of 
the  Flood  Insurance  Rate  Map  (FIRM) 
showing  modified  base  fiood  elevations, 
for  the  community.  This  date  may  be 
obtained  by  contacting  the  office  where 


the  maps  are  available  for  inspection 
indicated  on  the  table  below: 
ADDRESSES:  See  table  below: 
FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  John  L  Matticks,  Chief,  Risk  Studies 
Division,  Federal  Insurance 
Administration,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-2768. 

SUPPLEMENTARY  INFORMATION:  The 

Fi'deral  Emergency  Management 
Agency  gives  notice  of  the  final 
determinations  of  flood  elevations  for 
each  community  listed.  Proposed  base 
fiood  elevations  or  proposed  modified 
base  fiood  elevations  have  been 
published  in  the  Federal  Register  for 
each  community  listed. 

This  final  rule  is  issued  in  accordance 
with  Section  110  of  the  Flood  Disaster 
Protection  Act  of  1968  (Title  XIII  of  the 
Housing  and  Urban  Development  Act  of 
1968  (Pub.  L.  90-448)),  42  U.S.C.  4001- 
4128,  and  44  CFR  Part  67.  An 
opportunity  for  the  community  or 


individuals  to  appeal  the  proposed 
determination  to  or  through  the 
community  for  a  period  of  ninety  (90) 
days  has  been  provided. 

The  Agency  has  developed  criteria  for 
fioodplain  management  in  fioodprone 
areas  in  accordance  with  44  CFR  Part 
60. 

Pursuant  to  the  provisions  of  5  U.S.C 
605(b),  the  Administrator,  to  whom 
authority  has  been  delegated  by  the 
Director,  Federal  Emergency 
Management  Agency,  hereby  certifies 
for  reasons  set  out  in  the  proposed  rule 
that  the  final  flood  elevation 
determinations,  if  promulgated,  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Also,  this  rule  is  not  a  major  rule  under 
terms  of  Executive  Order  12291,  so  no 
regulatory  analyses  have  been 
proposed.  It  does  not  involve  any 
collection  of  information  for  purposes  of 
the  Papervyork  Reduction  Act. 


UM  I 


22326  Federal  Register  /  Vol.  52,  No.  112  /  Thursday.  Inno  11.  1987  /  Rules  and  Rrgulations 


List  of  Subjects  in  44  CFR  Part  67 

Flood  insurance.  Floodplains. 

PART  67— {AMENDED! 

The  authority  citation  for  Part  67 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  el  »eq.. 
Reorganization  Plan  No.  3  of  1978,  E.0. 12127. 

Interested  lessees  and  owners  of  real 
property  are  encouraged  to  review  the 
proof  Flood  Insurance  Study  and  FIRM 
available  at  the  address  cited  below  for 
each  community. 

The  modified  base  flood  elevations 
are  finalized  in  the  communities  listed 
below.  Elevations  at  selected  locations 
in  each  community  are  shown.  Any 
appeals  of  the  proposed  base  flood 
elevations  which  were  received  have 
been  resolved  by  the  Agency. 


#Dap» 
mleBl 
aPoM 

ground 
*Eleva- 
kon  m 
feel 
(NGVO) 
Modifiad 

HXINOtS 

G«r<Jn«r  (vlllag*).  Grutwty  County  (FEMA 
OocKCI  No.  6905) 

Illinois  Central  Gull  Railroad  Ouch 
JusI  upstream  of  Slate  Htghway  53  ..  . 

•583 

.Just  downstream  ol  Srieiman  Street  overp««s 

Map*  avallaMe  for  Inapactton  at  ttw  Building 
and  Zoning  Department.  Village  Hall.  Ma|or  and 
Center  Street*.  Gardner.  Illmoo. 

•589 

MARYLAND 

Leooardtown  (town).  SI  Mary'*  County  (FEMA 
Docket  No  6907) 

Mcintosh  Flun 
ApproKimalety  1  2  miles  downstream  o«  Jettar- 
»on  Street 

•7 

Approumaiely  0.6  mto  downaww  of  JaMaraon 
Street 

•8 

son  Street                 

"9 

Map*    availaMa    for    mapKtton    at    28    Court 

House  Dnve.  Leonardtown,  Marylarxj. 

wcmoAii 

Bloomfletd  (township).  Oakland  County  (FEMA 

Docket  No.  6907) 
Murphy  Dram 
AtXHjt  1  300  )eet  upstream  of  Vista  Lan*   .  .. 

"910 

Just   downstream   of   control   structura   (atXMI 

1.5U0  leet  downstream  of  Meadowood  Lane) 

Just  upstream  ol  control  sirucluia  (atxxjt  1,500 

leet  downstream  ol  Meadowood  Lane) ..-. 

About  300  leei  upstream  ol  Meadowood  Lana 

Map*  avaflaM*  for  Inapectton  at  Itie  Township 
Supervisor  8  0«ice,  4200  Telegraph  Road.  P  O 
Bo«  489.  BloomfieM  Hills.  Mich«an  48013. 

•913 

•915 
•918 

NEBRASKA 

Beilevue  (dty),  Sarpy  Courtly  (FEMA  Oocka< 
No.  •907) 

Shallow  Hooding  (pondmg) 

At  Missoun  Rivar  Mile  599  2S.  on  Iha  wMt  iNta 
ol    Levee   R-616.    about   2  05   miles  down- 
stream ol  Mission  Avenue                        

At  Missoun  River  MHa  600  00   on  the  west  SKla 
ol    Levee   R-616.    about    1 3t   mte*   down- 
stream ol  Mission  Avenue 

•961 
•981 

Source  of  fkxxSng  and  tocallon 


At  MaioiM  Rtvar  MM  601  00.  on  the  west  Mda 
o«   L*¥M   R-616,   about    1.750   leet   down- 

atraam  of  Miaann  Avenue  

Map*  atralMili  lor  fcwpacUon  at  the  Planrvnq 

Commi**ion.   210  Wast   Miaaion   Street.   Ba«»- 

vue.  Natiraaka 


Sarpy  County  I  unmcorporatad  areaa)  (FEMA 
Oockat  No  6907) 
ShaMow  Hoo(Mig  (pont*ny) 

At  tt<a  confluerxx  of  PapMion  Creek  «Mlh  tti* 
Misaoun  River,  on  the  rxvlh  s«le  ol  ttt* 
niersection  of  Levee  R-6t3  aixl  Lavea  R- 
616 

About  1  46  rf>iles  upstream  of  Ifie  confluence  of 
PapiDion  Creek  along  the  Misaoun  flwar  on 
the  west  side  ol  Levee  R-616     _ 


#Oepth 
mtaM 
abo«« 
ground 
'EMva- 


(NGVO) 
Modified 


•961 


>r  InaiMCtlon  at  the  BuMmg 
mapactor'a  OftKe,  Sarpy  County  County  Cout- 
houaa,  1210  Gotdan  Gate  Onv*.  P^iltDn.  Ne- 


NEW  JERSEY 


Moufit  Laural  (township)  Burttngton  County 
IFIMA  Oockifl  Mo    »40S| 
AtOflh  Branch   PvnnsauHtir,  i^vt*A    Appronmalely 
1.000  leet  Juwiiaaeam  of  Union  Mills  Road 

Mapa  avadabla  for  knpsetlon  at  the  Mount 
iMirei  Municipal  BuMmg.  100  North  Mount 
Laurel  Road.  Mouni  Laurel.  New  Jersey 

Pompton  Lakes  (borough).  Paaaalc  County 
(FEMA  Docket  No.  6905) 
l^fanague  Rnrer 

Upstream  side  ol  Rnrerdale  Boulevard    

Approximately  400  leet  upstream  of  Pateraon- 
Mamburg  Turnpike  

Downstream  side  ol  Wanaqua  Avenu* 

Map*  avaUabI*  for  InapacUon  at  Itie  Pompton 

Lakes   Municipal   BuHdmg.   25   Lenoi    Avenue. 

Pompton  Lakes.  New  Jersey 


NORTH  CAROUMA 


WHinlngton  (cftyl   New  Hanover  County  (FEMA 

Docket  No.  6907) 
Burnt  MiU  Oaek 

Jiist  downstraaiTi  of  Colonial  Onva 

Just  upstream  ol  Meroer  Avenu* 

About  1.700  leei  upstream  ol  Mercer  Avanue 

Mapa  avallabfe  for  mspectton  at  ttw  Engmeermg 

(Sepanment.  PO    Box  IBtO.  wamngton.  North 

Carotna. 


OHIO 


Warran  County  (untncorporatad  araaa)  (FEMA 

Docket  No.  6906) 
Bear  Hun. 
At  mouth  _ 


About  800  feet  downatream  of  Slate  Rout*  3  . 

CarlaMDrmn: 

At  mouth _ , 

Jual  upstream  of  J*  Lana _ 

Little ) 


About  2.200  leet  downatream  of  Itie  confluanc* 

ol  Ertal  Run 

About  500  •*•)  upstream  of  State  Route  46 

Juat  downatream  of  Stubta  Mil  Road 

Juat  up*<r»am  of  Inierstale  71 _ „_ 

Jtiat  downstream  of  County  Higfiway  30 „ 

JusI  downstream  of  Slate  Roule  73 „... 

About  1.100  faa«  upatrawn  of  Coxity  Boundaiy.. 
r<t«r»  CreeA 

At  mouth  

Just  downstream  of  FranMn-Trsnton  Road 

Just  upstream  ol  Chessie  System  


Mapa  avatobfa  tor  Inapectran  at  the  BuMmg 
and  Zoning  Oepaftment  Waner  County  Adrrsrv 
ntratran  BuMmg.  320  East  Saver  S»a«L  Leba- 
non, Ofno. 


•959 


•961 


•34 


•190 


•198 
•208 


•13 
•16 
•20 


*6oa 


•592 
•627 
•641 
•684 
•709 
•722 
•7*5 

•664 

•667 
•674 


Source  of  Hooding  and  location 


OREGON 


County  iuntncorporii»d  ar*aa)  (f^MA 
Docaet  No.  6907) 


1.500  teal  north  of  the  mterseOion  ol  Buttevrile- 
Fargo  Road  and  Riy«r  Road,   akxig  Rivar 


1.600  leei  upstream  from  $Uta  Highway  219 
bridge     _. 

1.000  leet  dowrmream  of  ttte  Mwnn-Poli-VMn- 

h0  County  tKXjrxlary  mterasclion 

Nonh  SanHam  finer 

3.400  toel  downstream  from  State  Highway  226 


fOepm 
in***l 
above 
ground 
'Eleva- 
tion m 

(NGVO) 
Modified 


At  State  Highway  226  bndge  

7.600  feel  i<)siraam  from  Suie  Highway  226 
bndoa 

SIX)  leal  upstream  of  State  Street  bndge  (in  the 

City  of  Salem)  

300  laet  downstream  from  Imarstala  Higtway  5 


At  Clly  of  Turner  corporate  kmits  

500  feet  west  of  the  intersection  of  Boone 

Road  S£  and  the  Southern  Paofic  Raitroad. 

along  Boone  Road  S£ 

Claggenaee* 
500  leal  downstream  from  Burlington  Northern 

Railroad  bndge 

600  leal  upstream  from  Fshar  Road  NE  bndge  . 
Battle  Creek 

At  Sunnyside  Road  S£  bndge 

SO   leet   upstream   trom   Reese   Hill   Road  SE 

bndge 

At  Uberty  Road  SE  bndge 

At  City  of  Salem  corporate  limits .  

At  Sunnyside  Road  SE  bndge 

Middle  Fork  Pnngle  Creek 

1.000  leet  downstream  trom  Southern  Paofic 
Ra*oad  bndge „ 

At  Southern  Pacific  Railroad  bndge. 

Satt  Pork  Pnngte  Cfaak: 

1,100  leet  downstream  from  Intarstata  Higfiway 
5  bndge  

At  Interstate  Highway  5  bndge    

Mapa  are  avaMabIa  lor  raviaw  at  Itie  Manon 

County  Planning  Department.  220  High  Street. 

Salem.  Oregon 


PENNSYLVANIA 


NesfMrmocli  (lownefMpi   Lawrence  County 
(FEMA  Ooc»»l  Mo    6905) 

Sher^ryo  Rrver 

Al  downstream  corporate  limits    

At  upstream  avla  of  State  Route  60 

Al  upatraam  side  of  Pulaslu  Road 

At  upstream  corporate  liiniti „ _ _.. 

Mapa  available  for  Inspection  at  l^e  IMeshan- 
nock  Township  Building  3131  Mercer  Road. 
New  Caaae,  Permaytvaraa. 


TENNESSEE 


PIgaon  Forge  (city),  Sevier  County  ^EMA 
Oockat  Na  •806) 

West  Prong  Little  Pigeon  River  ■ 
About  0.55  mla  dowiisliaMii  of  US   Highway 

44 1  _ 

Just  upstream  of  Higliway  441 

Just  downstream  ol  Pnvate  Bndge 

oiiibli   tor  Inapectloa   at  the  Public 
Works  Onactor's  ONoa,  PO  Bo«  1066 
Forge,  Ti 


TEXAS 


Duncanvflte  iciiy i  Osiiai  County  (FEMA 
Docket  No.  6905) 
renmni^  Cr^rek 
Approumaiely  200  leet  iftstraam  of  contkwrKia 
mnlh  Home  Branch 


•94 

•96 

•116 


•607 
•619 


•645 


•185 


•222 

•267 


<>1 


•133 
•167 


•402 


•525 
•536 


•393 
•396 


•218 
•228 


•219 
•226 


•805 
•806 

•607 
•809 


•966 

•978 
•962 
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Souica  ol  IkXiding  and  location 


Apptoiamalaly  290  leet  upstream  of  Dunc*iyille 
Road  

Approximately  100  feel  downstream  of  Duncan- 
wile  Road. _ 

Home  Branch: 

Approximalely  500  leet  upstream  of  coniuence 
with  Tenrrxe  Oeek      

Approximalely  1.400  leet  upsbewa  of  coniu- 
ence with  Tenmile  Creek 


If  Depth 
mieM 
above 

ground 
'Eleva- 


(NGVO) 
ModMied 


Maps  available  for  Inspection  at  the  Director  of 
Pjt>hc  Worts,  too  East  Center  StreeL  Duncan- 
Mna.  T< 


Houston  (city)   Hams,  Fon  Bena  and 
Monlgomery  Counties  (FLMA  Oockal  No    6901) 
Clear  Q-eek 
Approxlmate^  2.500  feet  downstream  o(  Hiram- 

darke  Fload _ 

Approximately  2,140  feel  i<>*tr*am  o(  Haain- 

Cu»ke  Road .._. 

Horaapan  Cnett:  Al  i^isMam  corporate  limils 

Remhardi  Bayou:  ApproamaMy  50  leet  upstream 

ol  Lee  Road 

&f7is  Bayou 
Approxlme1e^  280  feet   upstream  of  LaPorle 
Freeway  (Stale  Route  225) 


Approximalely  800  leei  upstream  ol  Park  Place 

Boulevard 

Upstream  side  ol  Imerslale  Route  45 

Upstream  side  of  Swallow  Street ,.„ 

Ck)nfluence  ol  Tnbutary  10  12 

Upstream  side  of  State  Route  288 _ 

Upstream  side  ol  Aimeda  Road _.... 

Confluence  ol  Tributary  17  82 

Conhuer>ce  ol  Tntxilary  20.25 

Upstream  side  ol  Hillcroll 

Approximately  2.700  feel  upatraam  of  Settle- 

mont  Road 

Berry  Bayou 

Upstream  side  of  Ahrens  SireM „. 

Approximatefy  800  leei  upstream  of  Allendale 

Road 

Upstream  side  ol  Rchey  Dnve 

Upstream  side  ol  Galveston.  Houston,  and  Hen- 
derson Railroad 

Upstream  side  ol  Edgebrook  Dnve 

Tnbutary  !  00  to  Berry  Bayou: 

Al  conlKience  with  Berry  Bayou 

Wynbelts  (exterxled)  

College  Avenue  culvert  (upstream  side) 

TrixJiary  33i  to  Beny  Bayou 
Approximately  1.300  leet  downstream  ol  Edge- 

brtxjk  Dnve 

Approximately  650  feet  upsueam  of  Edgebrook 

Dnve 

Tributary  10  12  to  Sims  Bayou: 

At  confluence  wnth  Sims  Bayou 

Approximalely   300   leet   upstream   ol   Vasser 

Street 

Tributary  10  77  to  Sms  Bayou 
Approximately  1.600  leet  upstream  ol  Seknsky 

Road 

Approximately  2,620  feel  upstream  of  Seknsky 

Road 

Approximately  3,200  leei  upstream  ol  Selinsky 

Road 

Tnbutary  1383  to  Sims  Bayou  (formerly  known  as 
Tnbutary  13  73) 
Approximately  1.650  leet  ufistream  ol  Airport 

Boulevard 

Approximately  2.520  leei  upstream  ol  Airport 

Boulerard 

Tributary  1 7  82  to  Sms  Bayou  <  lama/ly  known  as 
Tnbutary  I77S) 

At  conlluerx:*  ol  Suns  Bayou 

Approximately  2.550  leet  upstream  ol  Tidewater 

Owe 

Tribulary  2025  to  Sms  Bayou  {formerly  known  as 
Tnbutary  20. 12): 


•624 
•621 

•618 
•623 


•65 

•111 


•77 


•14 

•15 
•29 
•36 
•40 
•47 
•52 
•53 
•57 
•63 

•70 

•19 

•21 
•24 

•31 
•34 

•23 
•31 
•35 


•33 
•35 
•40 
•40 

•40 
•41 
•42 

•45 
•46 

•53 
•53 


Source  ol  floo(*ng  and  tocakon 


At  con9uonce  ol  Sims  Bayou 

Apprownately  100  leei  upstream  of  SouUi  Post 

Oak  Road _ 

Approiomslelir  260  leet  upstream  of  Anderson 

Road 

•National  Geodetic  Vertical  Datum  1973  Relevel- 

mg 

Maps   svaHabl*   lor   Inspection   at   900  Bagby 
St/eeL  Houston.  Taxas. 


Kendall  County  (FEMA  Docket  No.  6905) 
Oboto  Creek 

Al  downstream  County  bovmdary  

Approximalely    1  9   miles   upstream  ol   County 

boundary _ „ 

Balcones  Creek 

Al  confluenca  wUh  Qbolo  Creek 

Dowrwtream  side  of  Southern  Pacific  Rakoad .... 
Posloak  Creek 

At  downstream  County  boundary  ..._ 

Al  downstream  side  of  Silner  Spur  Ti*l _. 

Al  upstream  sale  of  Roting  Acres  Trail _ 

Approximalely    1.000   leet   upstream  of  Rolkng 
Acres  Tra* 


#Oeplh 

m  feet 

above 

ground 

'Eleva- 

bon  m 

feet 

(NGVO) 

Modified 


Maps  available  lor  Inspection  gi  the  Tax  Asses- 
sor s  Office  2'1  East  San  Antonio  Street 
Boeme.  Texas. 


RIcfimond  (cltyL  Fori  Bend  County  (FEMA 
Docket  No  6907) 

Brazos  Riyer 
At  downstream  corporate  kimts _ _ _. 

At  upstream  corporate  umixs. 

Maps  avallsbl*  for  Inspection  at  402  Morton. 

Richmorxl.  Texas 


WISCONSIN 


Dane  County  (unlncorporaied  area*)  (FEMA 
Oockaf  No.  6907) 
East  Branch  Star*  weather  Creek 

About  1,400  leet  upstream  ol  mouth „ 

About  3.200  leei  downstream  ol  ben  Road 

Atjout  1.600  leet  downstream  ol  Lien  Road 

JusI  downstream  of  Chicago,  Milwaukee,  and 

Pacific  Railroad 

West  Branch  Slarkwearher  Creek: 

About  1.700  leet  downstream  of  U.S.  Highway 


51., 


Just  downstream  of  Hanson  Road 

Wisconsin  River 

About  1  06  miles  downstream  of  the  mtersec- 
tion  of  the  Dane.  Sauk,  and  Iowa  County 
boundanes  

About  0  30  mne  upstream  ot  U  S  Highway  12 

Atx)ut  600  leet  downstream  of  norttiem  county 

boundary 

Portage  Road  Tributary 

Just  upstream  of  City  of  Madison  Corporate 
Limits  (atxjut  1.100  leet  downstream  ol  Por- 
tage Road) 

Just  downstream  of  190-94  (atioot   1.500  feet 

upstream  ol  Hayes  Road) 

Maps    avaHabla    tor    kispectkm    at    the    Plan 

Sunrey  Office.  Room  116,  City  County  Building. 

Madison.  Wisconsin  53709. 


Issued:  May  22, 1987. 
Harold  T.  Duryee, 

Administrator.  Federal  Insurance 

Administration. 

|FR  Doc.  87-13319  Filed  6-10-87;  8.45  am] 
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•57 
•56 
•62 


•1.270 
•1.294 

•1.270 
•1.290 

'1^72 
•1.276 
•1.308 

•1,313 


•80 


•849 
•852 
•853 

•868 


•858 
•864 


•730 
•747 


•749 


•865 
•892 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  651 

IDockel  No.  60549-6141) 

Northeast  Multispecies  Fishery 

agency:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce, 
action:  Notice  of  fishery  reopening. 


summary:  NOAA  issues  this  noUce 
opening  the  Southern  New  England 
Closed  Area,  This  will  allow  access  to 
fishing  grounds  which  have  been  closed 
during  March,  April,  and  May. 
EFFECTIVE  DATE:  June  1, 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  D.  Colosi.  Resource  Policy 
Analyst.  617-281-3600.  extension  525. 
SUPPLEMENTARY  INFORMATION:  The 
Secretary  issues  this  notice  opening  the 
Southern  New  England  Closed  Area 
which  has  been  closed  under  §  651.21(b) 
during  March,  April,  and  May  to  protect 
spawning  flounders. 

This  action  is  taken  under 
§  651.21(b)(2)(ii)  and  complies  with 
Executive  Order  12291  and  other 
applicable  laws. 

(16  U.S.C.  1801  at  seq.] 

List  of  Subjects  in  50  CFR  Part  651 

Fisheries. 
Dated:  June  5, 1987. 
William  E.  Evans, 

Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Service. 
[FR  Doc.  87-13384  Filed  6-8-87;  4:36  pmj 

BILUNG  CODE  3510-22-M 

50  CFR  Part  672 

I  Docket  No.  61220-7033] 

Groundfish  ot  the  Gulf  of  Alaska 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 

ACTION:  Notice  of  closure. 

SUMMARY:  The  Director,  Alaska  Region. 
NMFS  (Regional  Director),  has 
determined  that  the  share  of  the 
sablefish  target  quota  allocated  to  hook- 
and-line  gear  in  the  Western  Regulatory 
Area  of  the  Gulf  of  Alaska  will  be 
achieved  on  June  8, 1987.  The  Secretary 
of  Commerce  is  prohibiting  retention  of 
sablefish  in  this  district  by  persons 
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using  hook-and-line  gear  after  12:00 
noon  on  June  8. 1987  through  December 
31.  1987. 

DATES:  Effective  dates:  From  12:00  noon 
June  8, 1987,  Alaska  Daylight  Time 
(ADT),  until  midnight,  Alaska  Standard 
Time  (AST),  December  31. 1987. 

Comments:  Public  comment  are 
invited  on  this  closure  until  June  22, 
1987. 

ADDRESS:  Comments  should  be 
addressed  to  Robert  W.  McVey, 
Director.  Alaska  Region  (Regional 
Director),  National  Marine.  Fisheries 
Service,  P.O.  Box  021668,  Juneau,  Alaska 
99802. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ronald  ).  Berg.  Fishery  Management 
Biologist,  NMFS,  907-586-7230. 

SUPPLEMENTARY  INFORMATION:  The 

i  ibhery  Mdiidj^emeiit  Plan  fur 
Groundfish  of  the  Gulf  of  Alaska  (FMP) 
governs  the  groundfish  fishery  in  the 
exclusive  economic  zone  in  the  Gulf  of 
Alaska  under  the  Magnuson  Fishery 
Conservation  and  Management  Act 
(Magnuson  Act).  Regulations 
implementing  the  FMP  are  at  50  CFR 
Part  672. 

Section  672.20(a)  establishes  an 
optimum  yield  range  of  116,000-800.000 
metric  tons  (mt)  for  all  groundfish 
species  in  the  Gulf  of  Alaska,  which  is 
further  divided  annually  into  target 
quotas  (TQs)  for  each  groundfish 
species.  For  1987,  TQs  were  established 
for  each  of  the  groundfish  species  and 


appurliuiiL'ii  diiiong  the  regulatory  areas 
and  districts. 

Section  672.2  defines  the  Western 
Regulatory  Area  in  the  Gulf  of  Alaska. 
The  TQ  for  establish  is  3,000  mt  in  this 
Area  (52  FR  785,  January  9, 1987). 
Section  672.24(b)(1)  provides  a  share  of 
the  TQ  for  hook-and-line  gear  in  the 
Western  Regulatory  Area  equal  to  55 
percent  of  the  TQ,  or  1,650  mt.  When  the 
share  of  the  TQ  is  taken,  further  catches 
of  sablefish  by  hook-and-line  vessels 
must  be  treated  as  prohibited  species 
and  discarded  at  sea. 

Prior  to  the  April  1  season  starting 
date  and  during  the  course  of  the 
season.  NMFS  conducted  an  area 
registration  program  to  estimate 
numbers  of  vessels  participating  in  the 
sablefish  hook-and-line  fishery  in  each 
area  throughout  the  Gulf  of  Alaska. 
NMFS  registered  93  hook-and-line 
vessels  for  the  Western  Regulatory 
Area.  Many  of  these  vessels  have  quit 
the  sablefish  fishery  and  are  now 
targeting  on  other  species.  Only  about  25 
vessels  remain  fishing  for  sablefish  on 
the  basis  of  information  from  processors 
that  are  receiving  sablefish  from  the 
Western  Regulatory  Area.  Based  on 
average  catch  rates  during  the  month  of 
May  and  through  the  first  week  of  June, 
NMFS  estimates  that  the  quota  will  be 
harvested  by  noon  on  June  8, 1987. 
Therefore,  the  Western  Regulatory  Area 
is  closed  to  sablefish  fishing  by  hook- 
and-line  vessels  at  12:00  noon,  local 


time,  on  June  8,  1987.  Further  catches  of 
sablefish  by  hook-and-hne  vessels  must 
be  treated  as  prohibited  species  and 
discarded  at  sea. 

This  closure  will  be  effective  upon 
filing  for  public  inspection  with  the 
Office  of  the  Federal  Register  and  after 
it  has  been  publicized  for  48  hours 
through  procedures  of  the  Alaska 
Department  of  Fish  and  Game  under 
§  672.22(b).  Public  comments  on  this 
notice  may  be  submitted  to  the  Regional 
Director  as  the  address  above  for  15 
days  following  its  effective  date. 

Classification 

Overharvesting  of  sablefish.  which 
would  increase  the  risk  of  overfishing  of 
this  species,  will  result  unless  this  notice 
takes  effect  promptly.  NOAA  therefor 
finds  for  good  cause  that  prior 
opportunity  for  public  comment  on  this 
notice  is  contrary  to  the  public  interest 
and  its  effective  date  should  not  be 
delayed.  This  action  is  taken  under 
§§  672.22  and  672.24  and  is  in 
compliance  with  Executive  Order  12291. 

List  of  Subjects  in  50  CFR  Part  672 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Dated:  June  8.  1987. 
James  E.  Douglas,  Jr., 

Deputy  Assistant  Administrator  For 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  87-13388  Filed  6-6-87:  4:38  pmj 
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Proposed  Rules 


This  section  of  the  FEDERAL   REGISTER 
contains  notices  to  the   publrc   of  the 
proposed  issuance   of   Oiles   and 
regulations.   The  purpose  of  these  notices 
is   to   give   interested   persons  an 
opportunity   to   participate   in   the  rule 
making   prior   to   the   adoption   of   the   final 
rules 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Ch.  I 

I  Summary  Notice  No.  PR-87-51 

Petitions  for  Rulemaking;  Summary  of 
Petitions  Received  and  Dispositions  of 
Petitions  Denied  or  Withdrawn 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  petitions  for 
rulemaking  and  of  dispositions  of 
petitions  denied  or  withdrawn. 


SUMMARY:  Pursuant  to  FAA's 
rulemaking  provisions  governing  the 
application,  processing,  and  disposition 
of  petitions  for  rulemaking  (14  CFR  Part 
11).  this  notice  contains  a  summary  of 
certain  petitions  requesting  the  initiation 
of  rulemaking  procedures  for  the 
amendment  of  specified  provisions  of 
the  Federal  Aviation  Regulations  and  of 
denials  or  withdrawals  of  certain 
petitions  previously  received.  The 
purpose  of  this  notice  is  to  improve  the 
public's  awareness  of  this  aspect  of 
FAA's  regulatory  activities.  Neither 
publication  of  this  notice  nor  the 
inclusion  or  omission  of  information  in 
the  summary  is  intended  to  affect  the 
legal  status  of  any  petition  or  its  final 
disposition. 

DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket  number 
involved  and  be  received  on  or  before. 
August  10. 1987. 

ADDRESSES:  Send  comments  on  the 
petition  in  triplicate  to:  Federal  Aviation 
Administration,  Office  of  the  Chief 
Counsel.  Attn:  Rules  Docket  (AGC-204). 

Petition  Docket  No ,  800 

Independence  Avenue  SW., 
Washington.  DC  20591. 

FOR  FURTHER  INFORMATION  CONTACT: 

Thei)etition.  any  commenis  received,  and 
a  copy  of  any  final  disposition  are  filed  in 
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the  assigned  regulatory  docket  and  are 
available  for  examination  in  the  Rules 
Docket  (AGC-204).  Room  916,  FAA 
Headquarters  Building  (FOB-lOA), 
Federal  Aviation  Administration.  800 
Independence  Aventie  SW., 
Washington,  DC  20591:  telephone  (202 
426-3644. 

This  notice  is  published  pursuant  to 
paragraphs  (b)  and  (0  of  §  11.27  of  Part 
11  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  11). 

Issued  in  Washington.  DC  on  June  4. 1967. 
Leonard  Smith. 

Manager.  Program  Management  Staff. 
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BILLING  COOC  4910-13-M 

14  CFR  Part  39 

[Docket  No.  e7-Nlil-62-AD] 

Airworthiness  Directives:  Boeing 
Model  747  Series  Airplanes 

agency:  tutierai  Av.di.an 
Administration  (FAA).  DOT. 

action:  Notice  of  proposed  rulemaking 

(NPRM). 

summary:  This  notice  proposes  a  new 
airworthiness  directive  (AD),  applicable 
to  certain  Boeing  Model  747  series 
airplanes,  which  would  require 
inspection  for  damage  and  cracking,  and 
repair  or  replacement  as  necessarj-,  of 
the  aft  pressure  bulkhead.  This  proposal 
is  prompted  by  inspection  reports  and 
the  results  of  recent  testing  by  the 
manufacturer.  It  has  been  determined 
that  to  maintain  an  adequate  level  of 
safety,  the  aft  pressure  bulkhead  must 
be  inspected.  Failure  to  detect  and 
repair  damage  and  cracJcs  could  result  in 
possible  rapid  depressurization  of  the 
airplane. 

DATES:  Comments  must  be  received  no 
later  than  August  3. 1987. 

ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  Federal 
Aviation  Administration.  Northwest 
Mountain  Region.  Office  of  the  Regional 
Counsel  (Attn:  ANM-103).  Attention: 
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Airworthiness  Rules  Docket  No.  87-NM- 
62-AD.  17900  Pacific  Highway  South.  C- 
B8966.  Seattle.  Washington  98168.  The 
applicable  service  information  may  be 
obtained  from  the  Boeing  Commercial 
Airplane  Company.  P.O.  Box  3707. 
Seattle.  Washington  98124.  This 
information  may  be  examined  at  the 
FAA.  Northwest  Mountain  Region.  17900 
Pacific  Highway  South.  Seattle. 
Washington,  or  the  Seattle  Aircraft 
Certification  Office.  9010  East  Marginal 
Way  South.  Seattle.  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Owen  E.  Schrader,  Airframe  Branch. 
A.'NJM-120S:  telephone  (206)  431-1923. 
Mailing  address:  FAA.  Northwest 
Mountain  Region.  17900  Pacific  Highway 
South.  C-68966.  Seattle.  Washington 
9H168. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
ii!)ove  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA/public 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rules 
Docket. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  FAA. 
Northwest  Mountain  Region.  Office  of 
the  Regional  Counsel  (Attn:  ANM-103). 
Attention:  Airworthiness  Rules  Docket 
No.  87-NM-62-AD.  17900  Pacific 
Highway  South.  C-68966,  Seattle, 
Washington  98168. 

Discussion 

As  a  result  of  recent  testing  by  the 
manufacturer,  it  has  been  determined 
that  to  maintain  an  adequate  level  of 
s  ifefy  on  Boeing  Model  747  series 
airplanes,  inspection  of  the  aft  pressure 
bulkhead  for  fatigue  cracks  is  required. 
FAA  review  of  the  results  of  inspections 
nquired  by  AD  85-22-12  has  indicated 
that  additional  inspections  are  also 


necessary  to  detect  accidental  damage 
to  the  bulkhead.  Accidental  damage 
and/or  cracking  can  lead  to  the  failure 
of  the  bulkhead  structure,  which  could 
result  in  raoid  depressurization  of  the 
airplane. 

The  FAA  has  approved  Boeing 
Company  design  improvements  that  will 
be  installed  on  all  new  airplanes,  in 
accordance  with  Boeing  Production 
Revision  Record  (PRR)  80490.  starting 
with  line  number  672.  Installation  of  this 
modification  or  an  equivalent  FAA- 
approved  modification  on  airplanes  line 
numbers  1  through  671.  would  constitute 
terminating  action  for  the  inspections 
required  by  this  AD. 

The  FAA  has  reviewed  and  approved 
Boeing  Service  Bulletin  747-53-2275. 
dated  March  26. 1987.  which  describes 
procedures  for  inspection  of  the  aft 
pressure  bulkhead,  and  repair  if  cracks 
or  accidental  damage  is  found. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  this 
same  type  design,  an  AD  is  proposed 
that  would  require  repetitive  inspection 
for  cracks  and  accidental  damage  of  the 
aft  pressure  bulkhead  of  certain  Boeing 
Model  747  airplanes  in  accordance  with 
the  previously  mentioned  service 
bulletin.  The  inspections  are  of  four 
types:  visual,  X-ray.  ultrasonic,  and 
eddy  current.  If  cracking  or  damage  of 
the  aft  pressure  bulkhead  is  detected,  it 
must  be  repaired  before  further  flight,  in 
accordance  with  the  previously 
mentioned  service  bulletin. 

It  is  estimated  that  210  airplanes  of 
U.S.  registry  would  be  affected  by  this 
AD,  that  it  would  take  approximately 
356  manhours  per  airplane  to 
accomplish  the  required  actions,  and 
that  the  average  labor  cost  would  be  $40 
per  manhour.  Based  on  these  figures,  the 
total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $2,990,400 
for  the  initial  inspection  cycle. 

For  these  reasons,  the  FAA  has 
determined  that  this  document  (1) 
involves  a  proposed  regulation  which  is 
not  major  under  Executive  Order  12291 
and  (2)  is  not  a  significant  rule  pursuant 
to  the  Department  of  Transportation 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  28. 1979);  and  it  is 
further  certified  under  the  criteria  of  the 
Regulatory  Flexibility  Act  that  this 
proposed  rule,  if  promulgated,  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  few.  if  any.  Boeing  Model  747 
airplanes  are  operated  by  small  entities. 
A  copy  of  a  draft  regulatory  evaluation 
prepared  for  this  action  is  contained  in 
the  regulatory  docket. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 


The  Proposed  Amendment 

PART39— lAMENDEDI 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  §  39.13  of  Part  39  of 
the  Federal  Aviation  Regulations  (14 
CFR  39.13)  as  follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U  S.C.  1354(a),  1421  and  1423; 
49  use.  106{g)  (Revised  Pub.  L.  97-149. 
January  12. 1983);  and  14  CFR  11.89. 

2.  By  adding  the  following  new 
airworthiness  directive: 

Boeing:  Applies  to  Model  747  series  airplanes 
listed  under  Croups  1.  2.  3.  and  4  In 
Boeing  Service  Bulletin  747-53-2275, 
dated  March  26. 1987.  certincated  in  any 
category.  Compliance  required  as 
indicated,  unless  previously 
accomplished. 
To  detect  cracking  or  accidental  damage  to 

the  aft  pressure  bulkhead,  accomplish  the 

following: 

A.  Within  500  landings  after  the  effective 
date  of  this  AO,  unless  accomplished  within 
the  last  500  landings,  perform  a  detailed 
visual  inspection,  in  accordance  with  Boeing 
Service  Bulletin  747-53-2275,  dated  March  28. 
1987.  or  later  FAA-approved  revisions,  of  the 
aft  side  of  the  entire  Body  Station  (BS)  2360 
aft  pressure  bulkhead  for  damage  such  as 
dents,  tears,  nicks,  gouges,  or  scratches: 
cracks  at  splices,  doublers,  and  around  the 
Auxiliary  Power  Unit  (APU)  pressure  pan 
cutout:  and,  for  Group  4  airplanes  only, 
inspect  from  the  forward  side,  the  area 
adjacent  to  the  window  cutout  for  damage  or 
cracks. 

B.  Repeat  the  inspection  required  by 
paragraph  A.,  above,  at  intervals  not  to 
exceed  the  following: 

1.  2,000  landings  for  Croup  1  airplanes. 
2. 1.000  landings  for  Groups  2  and  3 
airplanes,  unless  one  of  the  following  apply: 

a.  2.000  landings  for  Croup  2  airplanes  that 
operate  the  entire  interval  with  aft  lavatory 
complexes  or  galleys  adjacent  to  the 
bulkheads. 

b.  2.000  landings  for  Groups  2  and  3 
airplanes  that  operate  the  entire  interval  with 
an  Intact  protective  shield  on  the  lower  half 
of  the  forward  side  of  the  bulkhead. 

3. 1.000  landings  for  Croup  4  airplanes. 

C.  For  Groups  2  and  3  airplanes,  that 
operate  with  a  protective  shield  on  the  lower 
half  of  the  forward  side  of  the  aft  pressure 
bulkhead,  within  500  landings  after  the 
effective  date  of  this  AD.  and  at  intervals 
thereafter  not  to  exceed  1.000  landings, 
perform  a  detailed  visual  inspection  of  the 
protective  shield  for  damage  in  accordance 
with  the  procedures  described  in  Boeing 
Service  Bulletin  747-53-2275.  dated  March  26, 
1987,  or  later  FAA-approved  revisions.  If 
damage  Is  found  to  the  protective  shield  that 
exceeds  the  limits  indicated  in  Boeing  Service 
Bulletin  747-53-2275,  dated  March  26.  1987,  or 
Idtcr  FAA-approved  revision,  perfunn  the 


inspection  required  by  paragraph  A.,  above, 
prior  to  further  flight. 

D.  Within  500  landings  after  the  effective 
dale  of  this  AD  or  prior  to  the  accumulation 
of  20.000  landings,  whichever  occurs  later, 
unless  accomplished  within  the  last  3.500 
landings,  and  at  intervals  thereafter  not  to 
exceed  4.000  landings,  perform  an  eddy 
current,  ultrasonic,  and  X-ray  Inspection  of 
the  aft  side  of  the  BS  2360  aft  pressure 
bulkhead  for  cracks  In  accordance  with 
Boeing  Service  Bulletin  747-53-2275.  dated 
March  26. 1987.  or  later  FAA-approved 
revision. 

E.  Within  500  landings  after  the  effective 
dale  of  this  AD  or  prior  to  the  accumulation 
of  20.000  landings,  whichever  occurs  later, 
unless  accomplished  within  the  last  6,500 
landings,  and  at  intervals  thereafter  not  to 
exceed  7,000  landings,  perform  a  detailed 
visual  inspection  of  the  BS  2360  aft  pressure 
bulkhead  web  to  Y-ring  lap  joint  area 
between  radial  stiffeners  from  the  forward 
side  of  the  bulkhead  for  cracks  In  accordance 
with  Boeing  Service  Bulletin  747-53-2275. 
dated  March  26, 1987.  or  later  FAA-approved 
revision. 

F.  If  any  cracking  or  damage  Is  found  as  a 
result  of  inspections  required  by  this  AD. 
repair  prior  to  further  flight  in  accordance 
with  Boeing  Service  Bulletin  747-53-2275, 
dated  March  26, 1987,  or  later  FAA-approved 
revisions. 

G.  For  the  purpose  of  complying  with  this 
AD.  the  number  of  landings  may  be 
determined  to  equal  the  number  of 
pressurizalun  cycles  where  the  cabin 
pressure  differential  was  greater  than  2.0  PSI. 

H.  For  Model  747SR  airplanes  only,  based 
on  past  and  continued  mixed  operation  of 
lower  cabin  differentials,  the  Initial 
inspection  thresholds  and  the  repetitive 
inspection  intervals  specified  in  this  AD  may 
be  multiplied  by  a  1.2  adjustment  factor. 

I.  Upon  the  request  of  an  operator,  an  FAA 
Principal  Maintenance  Inspector,  subject  to 
prior  approval  by  the  Manager.  Seattle 
Aircraft  Certification  Office,  FAA,  Northwest 
Mountain  Region,  may  approve  an  alternate 
means  of  compliance  or  adjustment  of  the 
compliance  time,  which  provides  an 
acceptable  level  of  safety. 

|.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  for  the 
accomplishment  of  inspections  and/or 
modifications  required  by  this  AD. 

K.  Installation  of  new  and  improved  tear 
straps,  center  plate,  and  APU  doubler 
structure  in  accordance  with  Boeing 
Production  Revision  Record  (PRR)  80490.  or 
an  FAA-approved  equivalent,  constitutes 
terminating  action  for  the  inspections 
required  by  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  the  Boeing  Commercial 
Airplane  Company,  P.O.  Box  3707. 
Seattle,  Washington  98124-2207.  These 
documents  may  be  examined  at  the 
FAA.  Norihwest  Mountain  Region,  17900 
Pacific  Highway  South,  Seattle. 
Washington,  or  the  Seattle  Aircraft 


Certification  Office,  9010  East  Marginal 
Way  South.  Seattle.  Washington. 

Issued  in  Seattle,  Washington,  on  June  4. 
1987. 

Temple  H.  Johnson. 

Acting  Director.  Northwest  Mountain  Region. 
(PR  Doc  87-13274  Filed  6-10-87;  8:45  am) 
BILLING  CODE  4910-13-M 


14  CFR  Part  39 

|Docl<ef  No.  87-NM-57-AD] 

Airworthiness  Directives;  Gulfstream 
American  Model  G-73  (Mallard)  Series 
Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  This  notice  proposes  a  new 
airworthiness  directive  (AD),  applicable 
to  Gulfstream  American  Model  G-73 
(Mallard)  series  airplanes,  which  would 
require  a  visual  inspection  of  the 
elevator  up  stop  to  detemrine  if  there  is 
sufficient  overlap  of  the  contact  surfaces 
of  the  elevator  control  torque  tube  arm 
and  the  elevator  up  stop  bolt  hex  head, 
and  would  require  the  eventual 
installation  of  a  new  larger  surface 
elevator  up  slop  kit.  This  proposal  is 
prompted  by  reports  of  the  elevator 
control  system  jamming  in  the  full  stick- 
back  takeoff  position.  This  condition,  if 
not  corrected,  could  lead  to  loss  of 
control  of  the  airplane. 

DATE:  Comments  must  be  received  no 
later  than  August  3, 1987. 

ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  Federal 
Aviation  Administration.  Northwest 
Mountain  Region.  Office  of  the  Regional 
Counsel  (Attn:  ANM-103),  Attention: 
Airworthiness  Rules  Docket  No.  87-NM- 
57-AD,  17900  Pacific  Highway  South.  C- 
68966.  Seattle,  Washington  98168.  The 
applicable  service  information  may  be 
obtained  from  Frakes  Aviation, 
Cleburne  Airport,  Route  3,  Box  229-B, 
Cleburne.  Texas  76031.  This  information 
may  be  examined  at  the  FAA. 
Northwest  Mountain  Region,  17900 
Pacific  Highway  South.  Seattle. 
Washington,  or  FAA,  Southwest  Region. 
4400  Blue  Mound  Road.  Fort  Worth. 
Texas. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  William  S.  Simmons,  FAA, 
Southwest  Region,  Special  Programs 
Branch.  AWS-190,  4400  Blue  Mound 
Road.  Fort  Worth.  Texas  76193-0190; 
telephone  (817)  824-5199. 


SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA/public 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rules 
Docket. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  FAA. 
Northwest  Mountain  Region,  Office  of 
the  Regional  Counsel  (Attn:  ANM-103). 
Attention:  Airworthiness  Rules  Docket 
No.  87-NM-57-AD.  17900  Pacific 
Highway  South,  C-68966,  Seattle. 
Washington  98168. 

Dicsussion 

The  FAA  has  received  reports  that  the 
elevator  control  systems  on  Gulfstream 
American  Model  G-173  airplanes  have 
jammed  in  the  full  stick-back  (airplane 
nose-up)  takeoff  position  during  water 
takeoffs.  This  has  occurred  on  takeoff  as 
the  airplane  climbed  onto  the  step  from 
the  water  surface,  and  has  required 
immediate  action  by  the  crew  to  reduce 
power  and  prevent  climb-out  to  stall. 

An  investigation  of  the  reasons  for  the 
cause  of  the  jammed  condition  revealed 
that  insufficient  overlap  of  the  contact 
surfaces  of  the  elevator  control  torque 
tube  arm  (P/N  109410)  and  the  elevator 
up  stop  bolt  hex  head  (P/N  G19-5-22) 
can  allow  the  elevator  control  torque 
tube  arm  to  slip  under  the  elevator  up 
stop  bolt  hex  head  and  become  jammed. 
Further  FAA  investigation  of  another 
airplane  indicated  that  minor  mis-rigging 
of  the  elevator  control  system  could  also 
cause  this  situation  to  occur.  This 
condition,  if  not  corrected,  could  result 
in  a  jammed  elevator  control  system, 
with  resultant  loss  of  control  of  the 
airplane. 

The  FAA  has  reviewed  and  approved 
Frakes  Aviation  Service  Bulletin  G-73- 
FA26,  dated  May  1. 1987.  which 
describes  procedures  for  inspection  of 
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the  rigging  of  the  elevator  control  system 
for  sufficient  overlap  of  the  contact 
surfaces  of  the  elevator  control  torque 
tube  arm  and  the  elevator  up  stop  bolt 
hex  head,  and  installation  of  a  new 
larger  surface  elevator  up  stop  kit  (P/N 
FAn2723Kl). 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  this 
same  type  design,  an  AO  is  proposed 
which  would  require  the  inspection  and 
eventual  installation  of  the  elevator  up 
stop  kit,  in  accordance  with  the  service 
bulletin  previously  mentioned. 

It  is  estimated  that  32  airplanes  of  U.S. 
registry  would  be  affected  by  this  AD, 
that  it  would  take  approximately  2 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  would  be  $40  per  manhour. 
Required  parts  will  be  furnished  by 
Frakes  Aviation  at  no  cost  to  the 
operator.  Based  on  these  figures,  the 
total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $2,560. 

For  these  reasons,  the  FAA  has 
determined  that  this  document  (1) 
involves  a  proposed  regulation  which  is 
not  major  under  Executive  Order  12291 
and  (2)  is  not  a  significant  rule  pursuant 
to  the  Department  of  Transportation 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979):  and  it  is 
further  certified  under  the  criteria  of  the 
Regulatory  Flexibility  Act  that  this 
proposed  rule,  if  promulgated,  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  of  the  minimal  cost  of 
compliance  per  airplane  ($80.).  A  copy 
of  a  draft  regulatory  evaluation 
prepared  for  this  action  is  contained  in 
the  regulatory  docket. 

List  of  Subjects  14  CFR  Part  39 

Aviation  safety.  Aircraft. 
The  Proposed  Amendment 
PART  39— [AMENDED] 

Accordmgly.  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  §  39.13  of  Part  39  of 
the  Federal  Aviation  Regulations  (14 
CFR  39.13)  as  follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L.  97^149, 
January  12, 1983);  and  14  CFR  11.89. 

2.  By  adding  the  following  new 
airworthiness  directive: 

Gulf  stream  American  (Frakes  Aviation): 

Applies  to  Model  G-73  (Mallard)  series 
airplanes,  cerlificated  in  any  category. 
Compliance  required  as  indicated,  unless 
previously  accomplished. 


To  prevent  jamming  of  the  elevator  control 
system,  accomplish  the  following: 

A.  Within  15  days  after  the  effective  date 
of  this  AD,  visually  inspect  the  overlapping 
contact  surface  between  the  elevator  control 
torque  tube  arm,  P/N  109410.  and  the  elevator 
up  stop  bolt  hex  head,  P/N  C19-5-22,  in 
accordance  with  Frakes  Aviation  Service 
Bulletin  C-73-FA26,  dated  May  1. 1987 
(hereinafter  referred  to  as  SB  G-73-FA26).  or 
later  FAA-approved  revisions. 

1.  If  the  elevator  control  torque  tube  arm  is 
not  overlapping  the  stop  bolt  hex  head  by 
one-half  or  more  of  the  stop  bolt  hex  head 
dimension,  or  if  the  center  lines  of  the  stop 
bolt  hex  head  and  the  elevator  control  torque 
tube  arm  are  not  aligned  within  '/»  inch  (0.125 
inch)  side  to  side,  prior  to  further  flight  install 
Frakes  Aviation  Stop  Kit.  P/N  FA112723K1.  in 
accordance  with  SB  C-73-FA26.  or  later 
FAA-approved  revision. 

2.  If  the  elevator  control  tube  arm  is 
overlapping  the  stop  bolt  hex  head  by  one- 
half  or  more  of  the  stop  bolt  hex  head 
dimension,  and  if  the  center  lines  of  the  stop 
bolt  hex  head  and  the  elevator  control  torque 
tube  are  aligned  within  %  inch  (0.125)  side  to 
side,  within  the  next  100  hours  time-in- 
service  install  Frakes  Aviation  Stop  Kit.  P/N 
FA112723K1,  in  accordance  with  SB  G-73- 
FA26,  or  later  FAA-approved  revisions. 

B.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  for  the 
accompiislyTienI  of  the  requirements  of  this 
AD. 

C.  An  alternate  means  of  compliance, 
which  provides  an  acceptable  level  of  safety, 
may  be  used  when  approved  by  the  Manager, 
Airplane  Certification  Branch.  FAA, 
Southwest  Region. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  document  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Frakes  Aviation.  Cleburne 
Airport.  Route  3.  Box  229-B,  Cleburne. 
Texas  76031.  This  document  may  be 
examined  at  the  FAA.  Northwest 
Mountain  Region.  17900  Pacific  Highway 
South.  Seattle,  Washington,  or  FAA. 
Southwest  Region,  4400  Blue  Mound 
Road,  Fort  Worth.  Texas. 

Issued  in  Seattle,  Washington,  on  June  4. 
1987. 

Temple  H.  Johnson, 

Acting  Director.Nortbwest  Mountain  Region. 
|FR  Doc.  87-13268  Filed  6-10-87;  8:45  am) 
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14  CFR  Part  71 

(Airspace  Docket  No.  87-ANM-8] 

Proposed  Revision  of  Halley,  ID; 
Transition  Area 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 


summary:  This  notice  proposes  to  revise 
the  Hailey.  Idaho,  transition  area  by 
adding  790  foot  controlled  airspace  to 
accommodate  a  Microwave  Landing 
System  (MLS)  special  instrument 
approach  procedure  for  Horizon  Airlines 
at  Hailey.  Idaho. 

DATE:  Comments  must  be  received  on  or 
before  )uly  26.  1987. 

ADDRESSES:  Send  comments  on  the 
proposal  to:  Manager.  Airspace  A 
System  Management  Branch.  ANM-530. 
Federal  Aviation  Administration. 
Docket  No.  87-ANM-8. 17900  Pacific 
Highway  South.  C-68966.  Seattle. 
Washington  98168. 

The  official  docket  may  be  examined 
in  the  Office  of  Regional  Counsel  at  the 
same  address. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  address  listed  above. 

FOR  FURTHER  INFORMATION  CONTACT 

Robert  L.  Brown.  ANM-535,  Federal 
Aviation  Administration,  Docket  No.  87- 
ANM-8. 17900  Pacific  Highway  South. 
C-68966  Seattle,  Washington  98168. 
Telephone:  (206)  431-2535. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy  aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  and  be  submitted  to  the 
address  listed  above.  Commenters 
wishing  the  FAA  to  acknowledge  receipt 
of  their  comments  on  this  notice  must 
submit  with  those  comments  a  self- 
addressed,  stamped  postcard  on  which 
the  following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  87- 
ANM-8".  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  before  the  specified  closing 
date  for  comments  will  be  considered 
before  taking  any  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  the 
light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  at  the  address  listed 
above  both  before  and  after  the  closing 
date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 


with  this  rulemaking  will  be  filed  in  the 
docket. 

Availability  of  Nprm's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Airspace  & 
System  Management  Branch.  17900 
Pacific  Highway  South.  C-68966.  Seattle. 
Washington.  98168.  Communications 
must  identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  11-2  which  describes 
the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  S  71.181  of  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  to  establish  700  foot  transition 
airspace  at  Hailey,  Idaho,  to 
accommodate  arrival  and  departure 
procedures  to  the  Hailey  Municipal 
Airport.  This  proposed  action  will  also 
reduce  the  size  of  the  existing  1,200  foot 
transition  area. 

Section  71.181  of  Part  71  of  the  Federal 
Aviation  Regulations  was  republished  in 
Handbook  7400.6C  dated  January  2. 
1987. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It. 
therefore — (1)  is  not  a  "major  rule" 
under  Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Transition  area. 
The  Proposed  Amendment 

PART  71— (AMENDED) 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  the  Federal  Aviation 
Administration  proposes  to  amend  Part 
71  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  71)  as  follows: 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 


Authority:  49  U.S.C.  1348(a),  1354(a).  1510: 
Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L.  97-449,  January  12. 1983):  14 
CFR  11.69. 

2.  Section  71.181  is  amended  as 
follows: 

Hailey.  Idaho,  Transition  Area  (Revised) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  2  miles  each 
side  of  the  M-SUN  MLS  (lal.  43°30'31.08"  N, 
long.  114°17'52.99"  W),  328°  azimuth,  from  8.5 
miles  northwest  to  5  miles  southeast  of  the 
M-SUN  MLS;  and  that  airspace  extending 
upward  from  1,200  feel  above  the  surface, 
within  4  miles  each  side  of  the  M-SUN  328° 
azimuth,  from  18  miles  northwest  to  the  M- 
SUN  MLS,  and  that  airspace  from  lat. 
43''3600'  N.  long.  114°2700"  W,  thence 
eastbound  to  lat.  43°36'00"  N,  long.  114°00'00" 
W,  thence  southbound  to  lat.  43°17'30"  N, 
long.  114°0000"  W,  thence  westbound  to  lat. 
43°17'30"  N,  long.  114°27'00"  W,  thence 
northbound  to  point  of  beginning  excluding 
that  airspace  overlying  V-231  on  the  east  side 
and  V-500  on  the  south  side. 

Issued  in  Seattle,  Washington,  on  May  26, 
1987. 

Temple  H.  Johnson,  Jr., 

Manager.  Air  Traffic  Division  Northwest 
Mountain  Region. 

\¥R  Doc.  87-13275  Filed  6-10-87;  8:45  amj 

BILUNQ  CODE  4910-13-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

17  CFR  Part  33 

Regulation  of  Domestic  Exchange- 
Traded  Commodity  Option 
Transactions;  Exemptlve  Provision 

agency:  Commodity  Futures  Trading 

Commission. 

ACTION:  Proposed  rule. 


SUMMARY:  The  Commission  is  proposing 
to  amend  Part  33  of  its  regulations 
governing  domestic  exchange-traded 
commodity  option  transactions.  Unlike 
various  other  Parts  of  the  Commission 
regulations,  Part  33  does  not  contain  a 
general  exemptive  provision.  To  ensure 
consistency  with  these  other 
Commission  regulations  and  to  facilitate 
requests  for  relief  from  certain 
provisions  of  Part  33.  the  Commission 
has  proposed  new  regulation  33.11.  As 
proposed,  regulation  33.11  would 
provide  that  the  Commission,  upon 
written  request  or  upon  its  own  motion, 
may  exempt  any  person  from  any 
provision  of  Part  33  (except  for  sections 
33.9  and  33.10)  if  if  finds  that  such  action 
is  not  contrary  to  the  public  interest 
DATES:  Comments  must  be  received  on 
or  before  June  26.  1987. 
ADDRESSES:  Comments  may  be  mailed 
to  the  Secretariat.  Commodity  Futures 


Trading  Commission.  2033  K  Street  NW.. 
Washington.  DC  20581. 

FOR  FURTHER  INFORMATION  CONTACT: 

Harold  L  Hardman.  Office  of  the 
General  Counsel.  254-9880. 
SUPPLEMENTARY  INFORMATION:  The 
Commission  recently  received  a  petition 
under  regulation  13.2. 17  CFR  13.2, 
which,  in  essence,  seeks  relief  from  a 
provision  of  Part  33  of  the  Commissions 
regulations,  17  CFR  Part  33.'  In 
reviewing  this  petition,  the  Commission 
became  aware  that  Part  33  does  not 
contain  a  specific  provision  which 
would  allow  the  Commission,  in  its 
discretion,  to  exempt  a  person  from  a 
provision  of  Part  33. 

Specific  exemptive  provisions  exist  in 
a  number  of  other  sections  of  the 
Commission's  regulations.  For  example. 
Part  32  of  the  Commission  regulations, 
pertaining  to  the  regulation  of  non- 
exchange  traded  commodity  options, 
contains  regulation  32.4(b)  which 
provides  that  the  Commission  may 

by  order,  upon  written  request  or  upon  its 
own  motion,  exempt  any  other  person,  either 
unconditionally  or  on  a  temporary  or  other 
conditional  basis,  from  any  provisions  of  this 
Part,  other  than  sections  32.2.  32.8  and  32.9.  if 
its  finds,  in  its  discretion,  that  it  would  not  be 
contrary  to  the  public  interest  to  grant  such 
exemption. 

17  CFR  32.4(b).  In  addition.  Part  31  of  the 
Commission's  regulations,  which 
pertains  to  leverage  transactions, 
contains  a  specific  exemptive  provision. 
See  17  CFR  31.24. 

To  ensure  consistency  in  the 
Commission's  regulations  and  expressly 
to  permit  the  granting  of  relief  from  the 
provisions  of  Part  33  in  appropriate 
cases,  the  Commission  is  proposing  to 
amend  Part  33  by  adding  regulation 
33.11.  a  specific  exemptive  provision 
similar  to  that  provided  in  regulation 
32.4(b).  Proposed  regulation  33.11 
generally  provides  that  the  Commission, 
upon  written  request  or  upon  its  own 
motion,  may  exempt  any  person  from 
any  provision  of  Part  33  (except  sections 
33.9  and  33.10  dealing  with  unlawful 
activities  and  fraud)  if  it  finds,  in  its 
discretion,  that  it  would  not  be  contrary 
to  the  public  interest  to  grant  such 
exemption. 

The  Commission  believes  that  the 
addition  of  a  specific  exemptive 
provision  in  Part  33  is  consistent  with 
findings  by  both  the  Congress  and  the 
Commission  regarding  the  successes  of 
the  exchange-traded  option  programs. 
See  e.g.,  H.R.  Rep.  No.  624,  99th  Cong.. 


'  Regulation  13.2  provides  a  procedure  whereby  a 
person  may  petition  the  Commission  for  the 
issuance,  amendment  or  repeal  of  a  rule  of  gcner;il 
application. 
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2cl  Sess.  14-15  (1986):  52  FR  777,  778  (Jan. 
9, 1987):  51  FR  17464. 17465  (May  13. 
1986).  The  Commission  would 
emphasize,  however,  that  this  proposed 
action  is  not  intended  to  suggest  that  the 
Commission  will  freely  grant  exemplive 
relief  from  the  provisions  of  Part  33.  The 
Commission  will  move  cautiously  in  this 
regard.  Thus,  any  request  for  exemptive 
relief  must  provide  in  detail  why  such 
relief  should  be  granted  by  the 
Commission  and  why.  in  particular,  such 
relief  will  not  contravene  the  purposes 
of  the  regulations. 

Related  Matters 

A.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act.  5 
U.S.C.  801  et  seq.,  requires  that  agencies, 
in  proposing  rules,  consider  the  impact 
of  those  rules  on  small  entities.  The 
Commission  previously  has  determined 
that  contract  markets  not  "small 
entities"  for  purposes  of  the  Regulatory 
Flexibility  Act.  See  47  FR  18818  (April 
30. 1982). 

The  proposed  rule,  if  adopted,  would 
relate  to  the  trading  of  options  on 
contract  markets  and  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Accordingly,  the  Chairman,  on  behalf  of 
the  Commission,  certifies,  pursuant  to 
section  3(a)  of  the  Regulatory  Flexibility 
Act.  5  U.S.C.  805(b),  that  this  proposed 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

B.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act.  44 
U.S.C.  Chapter  35,  requires  agencies  no 
later  than  the  publication  of  a  notice  of 
proposed  rulemaking  in  the  Federal 
Register  to  forward  to  the  Director  of  the 
Office  of  Management  and  Budget  a 
copy  of  any  proposed  rule  which 
contains  a  collection  of  information 
requirement.  44  U.S.C.  3504(h)(1). 
Because  the  regulation  proposed  herein 
does  not  contain  a  collection  of 
information  requirement,  44  U.S.C. 
3502(4),  or  an  information  collection 
request,  44  U.S.C.  3502(11).  the 
Commission  has  determined  that  the 
provisions  of  the  Paperwork  Reduction 
Act  do  not  apply. 

List  of  Subjects  in  17  CFR  Part  33 

Commodity  exchange.  Commodity 
exchange  designation  procedures. 
Commodity  exchange  rules,  Commodity 
futures.  Commodity  options. 

For  the  reasons  set  forth  in  the 
preamble,  Part  33  of  the  Code  of  Federal 
Regulations  is  proposed  to  be  amended 
as  follows: 


PART  33— REGULATIOfI  Of 

DOMESTIC  EXCHANGE-TRADED 
COMMODITY  OPTION  TRANSACTIONS 

1.  The  authority  citation  fur  Part  3J 
would  continue  to  read  as  follows: 

Authority:  7  U.S.C.  2,  2a.  4.  6.  6a,  6b.  6c.  6d. 
6e.  6f,  68.  6h.  6i.  6j.  6k,  6l.  6m,  6n.  6o.  7.  7a.  7b. 
8.  9. 11.  12a.  12c.  13a,  13a-f.  13b,  19  and  21 
unless  otherwise  noted. 

2.  Section  33.11  is  proposed  to  be 
added  to  read  as  follows. 

§33.11     Exemptions. 

The  Commission  may.  by  order,  upon 
written  request  or  upon  its  own  motion, 
exempt  any  person,  either 
unconditionally  or  on  a  temporary  or 
other  conditional  basis,  from  any 
provisions  of  this  Part,  other  than 
§§  33.9  and  33.10,  if  it  finds,  in  its 
discretion,  that  it  would  not  be  contrary 
to  the  public  interest  to  grant  such 
exemption. 

Issued  In  Washington.  \iC  on  )une  S.  1967, 

by  the  Commission. 

lean  A.  Webb, 

Secretary  of  the  Commission. 

jFR  Doc.  87-13315  Filed  6-10-87;  8:45  am] 
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SECURITIES  AND  EXCHANGE 

COMMISSION 

17  CFR  Parts  240  and  270 

(Release  Nos.  34-24552;  35-24403;  IC- 
15767;  File  No.  S7- 19-87 1 

Elimination  of  Filing  Requirements  for 
Preliminary  Proxy  Material  Under 
Certain  Circumstances;  Filing  Fees 
Where  Only  Definitive  Proxy  Material 
Is  Filed;  Stiareholder  Proposals 

AGENCY:  Securities  and  Exchange 

Commission. 

action:  Proposed  rules. 

SUMMARY:  The  Commission  is 
publishing  for  comment  proposed 
amendments  to  the  proxy  rules  to 
eliminate  filing  of  preliminary  proxy 
material  under  certain  circumstances. 
The  Commission  also  is  publishing  for 
comment  proposed  amendments  to  Rule 
14a-8.  the  shareholder  proposal  rule,  to 
delete  the  limitation  on  inclusion  of  a 
security  holder  proposal  in  the 
registrant's  proxy  material  where  the 
proponent  delivers  written  proxy 
materials  to  holders  of  more  than  25%  of 
a  class  of  the  registrant's  securities.  In 
the  alternative,  the  Commission  is 
considering  modifying  the  25%  limitation 
or  clarifying  its  applicability  to  the 
current  meeting  of  security  holders  as 
well  as  to  the  meetings  held  in  the 


following  two  years,  in  addition, 
proposed  amendments  would  require 
that  a  registrant  make  any  request  for 
documentary  support  of  a  proponent's 
beneficial  ownership  claim  promptly 
and  extend  from  14  to  21  calendar  days 
the  time  period  in  which  such 
documentation  must  be  furnished. 

DATE:  Comments  should  be  received  on 
or  before  July  27. 1987. 

ADDRESS:  Comments  should  be 
submitted  in  triplicate  to  Jonathan  G. 
Katz.  Secretary.  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.,  Washington.  DC  20549.  Comment 
letters  should  refer  to  File  No.  S7-19-67. 
All  comments  received  will  be  available 
for  public  inspection  and  copying  in  the 
Commission's  Public  Reference  Room, 
450  Fifth  Street,  NW..  Washington.  DC 
20549 

FOR  FURTHER  INFORMATION  CONTACT: 

Caroline  W.  Dixon  or  Barbara  J.  Green, 
(202)  272-2589.  Office  of  Disclosure 
Policy.  Division  of  Corporation  Finance, 
or  for  questions  regarding  applicability 
to  investment  companies,  Robert  E. 
Plaze,  (202)  272-2107.  Office  of 
Disclosure  and  Adviser  Regulation, 
Division  of  Investment  Management. 

SUPPLEMENT ARY  INFORMATION:  The 

Commission  is  publishing  for  comment 
proposed  revisions  to  the  proxy  niles  ' 
under  the  Securities  Exchange  Act  of 
1934  ("Exchange  Act").*  The 
Commission  is  proposing  amendments 
to  Regulation  14A  »  (Rules  14a-6  *  and 
14a-8  *).  to  Regulation  14C  •  (Rule  14c- 
5  ^  and  Instruction  2  to  Item  4  of 
Schedule  14C  «)  and  to  Rule  20a-l  " 
under  the  Investment  Company  Act  of 
1940.'° 

I.  Executive  Summary 

The  Commission  is  proposing 
amendments  to  the  proxy  rules — to 
provide  that  a  proxy  statement  or 
information  statement  will  be  filed  with 
the  Commission  only  in  definitive  form 
if  such  statement  relates  to  an  annual 
meeting,  or  special  meeting  in  lieu  of  an 
annual  meeting,  of  security  holders  at 
which  the  only  matters  to  be  acted  upon 
are  the  election  of  directors,  the 
selection  of  auditors  and/or  certain 
shareholder  proposals.  With  regard  to 
investment  companies  registered  under 
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'  17  CFR  240  Ud-1  Ihroiigh  240 14C-101. 

•  15  U  S  C.  78a-78kk 

'  17  CFR  240.14a-1  Ihruugh  240.14b-2. 

•  17  CFR  240  148-6. 
»  17  CFR  240  14a-8. 

•  17  CF"R  240  14C-1  through  240.14c-l(n. 
'  17CFR24014C-5 

•17  CFR  240  14C-101. 

•17CFR270.20a-l. 

'"  15  U  S.C  80a-1  etspi}. 


the  Investment  Company  Act  of  1940, 
the  exclusion  from  the  requirement  to 
file  preliminary  material  also  would 
apply  if  matters  to  be  acted  upon,  in 
addition  to  those  noted  above,  include  a 
proposal  to  continue,  without  change,  an 
advisory  or  other  contract  or  agreement 
that  previously  has  been  the  subject  of  a 
proxy  solicitation  for  which  proxy 
material  was  filed  with  the  Commission 
and/or,  in  the  case  of  an  open-end 
investment  company,  a  proposal  to 
increase  the  number  of  shares 
authorized  to  be  issued.  The  exclusion 
from  filing  preliminary  proxy  material 
would  not  apply,  however,  if  a  party  has 
commenced  an  opposing  solicitation  in 
connection  with  the  forthcoming 
meeting  or  if  the  registrant  has  received 
notice  of  the  intention  of  a  party  to 
commence  such  a  solicitation.  The 
Commission  also  is  proposing 
amendments  to  Rule  14a-a.  the 
shareholder  proposal  rule,  and  to  filing 
fee  rules  to  accommodate  the  proposed 
changes  in  the  filing  requirements. 

In  addition,  the  Commission  is 
proposing  an  amendment  to  Rule  14a-8 
that  would  delete  existing  Rule  14a- 
8(a)(l)(ii),  which  provides  for  the 
exclusion  of  a  shareholder  proposal  if 
the  proponent  delivers  written  proxy 
materials  to  holders  of  more  than  25%  of 
a  class  of  the  registrant's  securities.  In 
the  alternative,  the  Commission  is 
considering  amendments  to  Rule  14a- 
8(a)(l)(ii)  that  would  modify  the  25% 
limitation  to  permit  inclusion  of 
shareholder  proposals  in  the  registrant's 
proxy  material  while  the  proponent  is 
conducting  a  solicitation  more 
widespread  than  that  permitted  under 
the  present  rule.  As  a  further  alternative, 
the  Commission  is  considering  retaining 
the  25%  limitation  but  amending  the  rule 
to  clarify  that  a  proponent  may  not  have 
his  proposal  included  in  the  registrant's 
solicitation  material  for  the  forthcoming 
meeting  if  he  delivers  written  materials 
to  the  holders  of  more  than  25%  of  a 
class  of  the  registrant's  securities. 

Another  proposed  change  to  Rule  14a- 
8  would  require  that,  if  a  registrant 
requests  documentation  of  a  proponent's 
beneficial  ownership,  the  registrant 
make  such  request  promptly.  Also 
proposed  is  a  change  from  14  to  21 
calendar  days  for  the  time  period  within 
which  a  proponent  must  provide 
appropriate  documentation. 

IL  Discussion  of  Proposals 

A.  Exclusion  From  Filing  Preliminary 
Proxy  Material 

1.  Scope 

The  Commission  is  proposing  a 
revision  to  the  proxy  filing  requirements 
to  provide  that  certain  proxy  statements 
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will  be  filed  with  the  Commission  only 
in  definitive  form.  The  proposed 
exclusion  will  affect  only  filing 
requirements:  the  definitive  material 
w  ill  still  be  subject  to  being  selected  for 
review. 

As  proposed,  the  exclusion  from  filing 
preliminary  materials  would  apply  to  a 
proxy  statement  or  information 
statement  distributed  in  connection  with 
an  annual  meeting,  or  special  meeting  in 
lieu  of  an  annual  meeting,  at  which  the 
only  matters  to  be  acted  upon  are  the 
election  of  directors,  the  elechon. 
approval  or  ratification  of  auditors  and/ 
or  certain  shareholder  proposals. ' ' 
Submission  of  a  security  holder  proposal 
pursuant  to  Rule  14a-8  would  not  in  and 
of  itself  constitute  an  opposing 
solicitation.  The  Commission  solicits 
comment  as  to  whether  submission  or 
inclusion  of  Rule  14a-8  proposals  should 
preclude  reliance  on  the  exclusion. 

The  exclusion  would  not  apply  if  a 
party  has  commenced  a  solicitation  in 
opposition  in  connection  with  the 
forthcoming  meeting  or  if  the  registrant 
has  received  notice  of  a  party's  intention 
to  commence  such  a  solicitation.  A 
proposed  note  would  define  "solicitation 
in  opposition"  as  any  solicitation 
opposing  a  proposal  supported  by  the 
registrant  or  supporting  a  proposal  that 
the  registrant  does  not  expressly 
support.** 

a.  Investment  companies  registered 
under  the  Investment  Company  Act  of 
1940.  Investment  companies  also  would 
file  only  definitive  material  where 
matters  to  be  acted  upon,  in  addition  to 
those  discussed  above,  include  a 
proposal  to  continue  an  advisory  or 
other  contract  without  change  and/or  to 
increase  the  number  of  shares  of  an 
open-end  company.  The  first  category  is 
proposed  to  cover  the  circumstances 
where  the  contract  or  agreement  which 
is  the  subject  of  the  vote  already  has 
been  voted  upon  (either  when  initially 
adopted  or  subsequently  continued)  by 
the  public  shareholders."  The  second 


"  If  a  registrant  otherwise  qualifying  for  the 
exclusion  determines  to  change  the  nature  of  the 
meeting  through  the  addition  of  other  matters  to  be 
voted  upon,  the  exclugion  no  longer  would  apply. 

Paragraph  (b)  of  Rule  148-6  (17  CFR  240.14«-6(b)). 
which  requires  copies  of  any  additional  soliciting 
material  to  be  filed  at  least  two  business  days  prior 
to  furnishing  such  material  to  security  holders, 
would  not  be  affected  by  the  proposals. 

"  Accordingly,  not  only  election  contests  covered 
by  Rule  14a-ll  (17  CFR  240.14a-n)  but  also  other 
proxy  solicitations  m  opposition  to  the  registrant 
would  preclude  availability  of  the  exclusion. 

"This  exclusion  is  limited  la  proposals  to 
continue  a  contract  •without  change  '  The  phrase 
"without  change."  of  course,  would  allow  for 
change*  in  the  date  of  the  agreements  new 
signatures  or  correction  of  any  typographical  errors. 


categor>'  is  proposed  to  be  limited  to 
open-end  companies  because  dilution  of 
control  (the  pnmary  issue  which  arises 
in  connection  with  a  proposal  to 
authorize  new  shares)  is  rarely  an 
important  consideration  for  open-end 
investment  company  security  holders. 
Thus,  such  proposals  tend  to  be  routine 
and  staff  review  not  beneficial. 

b.  Notice.  As  proposed,  for  the 
purposes  of  this  exclusion,  a  registrant 
would  be  deemed  to  have  received 
notice  of  a  party's  intention  to 
commence  an  opposing  solicitation  if 
public  matenal  is  filed  with  the 
Commission  in  which  an  mtent  to  solicii 
in  opposition  is  indicated  '*  or  a  written 
or  oral  communication  indicating  such 
an  intent  to  solicit  is  furnished  directly 
to  the  registrant  by  or  on  behalf  of 
another  party.  Notice  also  will  be 
presumed  if  the  registrant's  proxy 
material  addresses  an  opposing 
solicitation.  In  cases  where  any  such 
notice  is  given,  filing  of  preliminary 
material  will  be  required  even  if  no 
actual  solicitation  develops." 

The  Commission  seeks  comment  as  to 
whether  the  filing  of  publicly  available 
material  with  the  Commission  indicating 
an  intent  to  solicit  in  opposition  should 
be  sufficient  to  give  the  registrant  notice. 
In  addition,  comment  is  sohcited  as  to 
whether  an  oral  communication  should 
be  included  in  the  definition  of  notice, 
and,  if  so,  whether  it  should  be  required 
to  be  made  to  an  officer  of  the  registrant 
or  to  be  confirmed  promptly  in  writing. 

c.  Forty-five  calendar  day  period.  As 
proposed,  the  registrant  would  not  be 
required  to  file  preliminary  material  if  it 
first  received  notice  of  a  party's 
intention  to  commence  an  opposing 
solicitation  less  than  forty-five  calendar 
days  prior  to  its  meeting  date  or  if  an 
opposing  solicitation  is  commenced 
during  such  forty-five  day  period."  This 
should  avoid  inordinate  disruptions  of 
the  registrant's  printing,  distribution  and 
meeting  schedule  caused  by  the 
occurrence  of  such  an  event  shortly 
before  the  definitive  material  is  to  be 
filed.  In  any  event,  the  staff  will 
continue  to  review  all  definitive 
materials,  whether  or  not  filed  in 
preliminary  form,  if  an  opposing 
solicitation  is  undertaken.  Further,  since 


'*  Such  public  filings  would  include  a  Schedule 
14B  (17  CFR  240.14*-102)  or  a  Schedule  13D 
indicating  an  intent  to  solicit  (17  CFR  240.13d-101). 

"  The  Commission  notes,  however,  that  the  filing 
of  a  Schedule  14B  or  Schedule  13D  does  not  itself 
trigger  an  obligation  on  the  part  of  a  registrant  to 
comply  with  Rule  14a-ll:  such  an  obligation  is 
tnggered  only  by  an  actual  solicitation. 

"  For  example,  if  notice  is  received  on  or  after 
March  1  and  the  meeting  date  is  April  IS.  the 
registrant  may  still  qualify  for  the  exemption 
provided  that  the  other  criteha  are  met 
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any  proxy  material  addressing  an 
opposing  solicitation  would  be  required 
to  be  filed  in  preliminary  form,  the 
exclusion  would  not  apply  if  during  this 
forty-five  calendar  day  period  the 
registrant  revises  its  proxy  material  to 
respond  to  the  solicitation. 

The  Commission  also  is  considering 
and  seeks  comment  on  an  alternative 
utilizing  a  fixed  number  of  days,  such  as 
10  calendar  days,  prior  to  the  mailing 
date  of  the  proxy  statement.  Comment 
also  is  solicited  on  whether  some  other 
date  that  has  been  established  in 
advance,  such  as  the  record  date  or 
projected  mailing  date,  should  be  used 
for  this  purpose.  Comment  is  invited  on 
the  length  of  the  time  period  that  should 
be  used  for  each  alternative. 

2.  Related  Amendments  to  Rule  14a-8, 
Shareholder  Proposal  Rule 

Amendments  to  the  timing 
requirements  imposed  by  paragraphs 
(d) "  and  (e) '  *  of  Rule  14a-8  are 
necessary,  as  the  paragraphs  refer  to  the 
date  of  filing  preliminary  proxy  material. 
For  simplicity,  the  Commission  is 
proposing  to  change  the  requirements 
with  respect  to  all  material  whether  or 
not  required  to  be  filed  in  preliminary 
form  to  key  off  of  the  date  of  the  filing  of 
definitive  material.  Comment  is  solicited 
both  on  the  specific  time  periods 
proposed  and  on  basing  these  time 
periods  on  the  filing  of  definitive  rather 
than  preliminary  material  in  those  cases 
where  preliminary  material  is  required 
to  be  filed. 

Paragraph  (d)  specifies  the  procedural 
requirements  applicable  to  registrants 
that  intend  to  omit  security  holder 
proposals  from  their  proxy  materials. 
The  provision  currently  requires  that  the 
registrant  notify  the  Commission  and  the 
proponent  of  its  assertion  that  a 
proposal  may  be  omitted  at  least  60 
calendar  days  prior  to  the  date  of  filing 
the  preliminary  proxy  material.  This 
time  period  is  proposed  to  be  changed  to 
80  calendar  days  prior  to  the  date  of 
filing  definitive  material.  Similarly. 
Instruction  2  of  Item  4  of  Schedule  14C 
currently  requires  that,  if  the  registrant 
intends  to  rule  a  security  holder 
proposal  out  of  order,  it  should  so 
advise  the  Commission  at  the  time  it 
files  preliminary  copies  of  its 
information  statement.  A  proposed 
amendment  to  the  instruction  would 
require  that  a  registrant  qualifying  for 
the  exclusion  advise  the  Commission  of 
its  intention  to  rule  a  security  holder 
proposal  out  of  order  20  calendar  days 
prior  to  the  date  that  definitive  copies  of 


the  information  statement  are  to  be 
filed. 

In  addition,  the  Commission  proposes 
to  amend  paragraph  (e).  which  currently 
requires  that  the  registrant  forward  to  a 
security  holder  proponent,  not  later  than 
10  calendar  days  before  its  preliminary 
proxy  materials  are  filed  with  the 
Commission,  a  copy  of  any  statement  in 
opposition  to  the  proponent's  resolution 
that  the  registrant  intends  to  include  in 
the  proxy  statement.  The  proposal 
would  change  this  time  period  to  30 
calendar  days  prior  to  the  filing  of 
definitive  material. 

The  last  paragraph  of  Rule  14a-8(e) 
also  is  proposed  to  be  amended  to 
require  that  a  proponent  who  believes 
that  the  registrant's  statement  in 
opposition  is  false  and  misleading,  and 
so  informs  the  Commission,  should 
provide  a  copy  of  the  statement  in 
opposition  to  the  Commission  along 
with  his  letter. 

3.  Filing  Fees 

Current  filing  fee  requirements  in 
Rules  14a-6(j)  '»  and  14o-5(g).»°  and  in 
Rule  20a-l  under  the  Investment 
Company  Act  of  1940,  only  apply  to  the 
filing  of  preliminary  material.  The 
Commission  is  proposing  amendments 
to  these  rules  to  require  that  a  filing  fee 
be  paid  when  definitive  material  is  filed, 
where  preliminary  material  is  not 
required  to  be  filed.*' 

B.  Proposals  to  Amend  Rule  14o-S 

1.  Fjcclusion  of  Shareholder  Proposal  if 
Proponent  Exceeds  25%  Limitation  With 
Regard  to  Delivery  of  Written  Proxy 
Material 

In  1983,  the  Commission  adopted  Rule 
14a-8(a)(l)(ii),  which  provides  that  a 
proponent  who  delivers  written  proxy 
material  to  holders  of  more  than  25%  of 
a  class  of  the  registrant's  outstanding 
securities  entitled  to  vote  with  respect  to 
the  same  meeting  is  ineligible  to  submit 
any  security  holder  proposals  for 
inclusion  in  the  registrant's  proxy 
soliciting  material.**  The  proposing 
release  noted  that  "|w|hen  a  security 
holder  undertakes  the  cost  of 
communicating  with  other  security 
holders,  it  [is]  unnecessary  to  impose  on 
an  issuer  and  its  shareholders  the 
additional  costs  associated  with 


"  17  CFR  240.t48-8(d). 
'•  17  CFR  240.14a-«(e). 


'•l7CFR240  14a-e<i) 

«o  17  CFR  240.14c-5(g) 

"  Minor  conforming  lanKUdge  revisions  also  are 
bfing  proposed  lo  Rule  14«-»||l  in  order  to  eliminate 
a  reference  to  "preliminary  material"  in 
introductory  language  and  a  reference  lo  the 
solicitation  of  proxies  for  the  "election  of  directors" 
with  regard  lo  preliminary  material. 

"  Release  No.  34-20091  (August  IS,  1983)  (48  FR 
3a218|. 


inclusion  af  the  security  holder  proposal 
in  the  issuer's  proxy  material."  *' 

The  Commission  now  is  considering 
whether  proponents  should  have  access 
to  the  corporate  proxy  machinery  even 
when  they  also  intend  to  conduct  more 
widespread  solicitations.  The 
Commission  notes  that  proponents  may 
desire  to  include  proposals  in 
registrants'  proxy  materials  and  solicit 
support  by  sending  letters  to  a  limited 
number  of  large  shareholders,  who 
collectively  hold  more  than  25%  of  a 
class  entitled  to  vote,  without  incurring 
the  expense  of  a  proxy  mailing  to  all 
shareholders.  The  current  rule  prohibits 
this  alternative  and  requires  the 
proponent  either  to  forego  such  a 
solicitation  of  support  from  other 
shareholders  or  to  incur  the  possibly 
substantial  expense  of  printing  and 
mailing  a  separate  proxy  statement. 
Accordingly,  the  Commission  is 
proposing  the  deletion  of  Rule  14a- 
8(a)(l)(ii). 

Comment  is  solicited  on  this  proposal 
and  on  the  benefits  of  permitting 
shareholders  whose  proposals  are 
included  in  registrants'  proxy  material  to 
solicit  supporl  for  their  proposals 
independently.  In  addition,  comment  is 
requested  on  whether  any  additional 
costs  would  be  imposed  on  registrants 
as  the  result  of  rescinding  or  modifying 
Rule  14a-8(a)(l)(ii)  and  on  the  costs  that 
are  borne  by  shareholders  whose 
proposals  are  excluded  to  present  those 
proposals  to  other  shareholders. 

As  an  alternative  to  deleting  Rule 
14a-8(a)(l)(ii).  the  Commission  is 
considering  modifying  the  25%  limitation 
to  allow  inclusion  of  shareholder 
proposals  in  registrants'  proxy  material 
while  proponents  are  conducting  limited 
solicitations.  One  approach  under 
consideration  would  exclude  a 
shareholder  proposal  if  the  proponent 
delivers  written  proxy  materials  lo  more 
than  25%.  or  some  higher  percentage,  of 
the  holders  of  a  class  of  the  registrant's 
securities,  thus  basing  the  exclusion  on 
the  percentage  of  holders  solicited,  not 
the  percentage  of  securities,  as  under 
the  current  rule.  Comment  is  solicited  on 
this  possible  modification  and  other 
approaches  to  modifying  the  25% 
limitation  to  permit  solicitations  to  be 
more  widespread  than  currently 
permitted. 

The  second  sentence  of  Rule  14a- 
8(a)(l)(ii)  provides  that  a  proponent  who 
delivers  written  proxy  material  to 
holders  of  more  than  25%  of  a  class  of 
securities  may  not  include  a  proposal  in 
the  registrant's  proxy  material  for  the 


"  Release  No  34-19135  (October  14. 1962)  |47 
FR.  47420.  47424). 
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next  two  calendar  years.  It  has  come  to 
the  Commission's  attention  that  some 
proponents  mistakenly  may  believe  that 
the  two  year  prohibition  is  the  sole 
consequence  of  exceeding  the  25% 
limitation  with  respect  to  delivery  of 
written  proxy  material. 

If  the  25%  limitation  is  retained  in  its 
current  or  modified  form  rather  than 
rescinded,  the  Commission  proposes  to 
amend  Rule  14a-8(a)(l)(ii)  to  clarify  that 
a  proponent  is  not  entitled  to  have  its 
proposal  included  in  the  registrant's 
proxy  material  for  the  meeting  at  which 
the  proposal  is  intended  to  be  voted 
upon,  where  the  proponent  delivers 
written  proxy  materials  to  holders  of 
more  than  25%  of  a  class  of  the 
registrant's  securities.**  The  two  year 
prohibition  would  be  retained  in  its 
current  form. 

In  addition  to  the  clarifying  language. 
the  Commission  is  considering  adding  a 
note  stating  that  where  a  proponent 
requests  a  copy  of  the  registrant's 
security  holder  list  in  order  to  be  able  to 
limit  appropriately  his  delivery  of 
written  proxy  material  to  security 
holders  and  the  registrant  refuses  to 
provide  the  list,  Rule  14a-8(a){l)(ii)  will 
not  bar  the  security  holder  proposal 
even  if  the  proponent  exceeds  the  limit 
contained  in  the  rule.  Thus,  a  registrant 
would  not  be  able  both  to  deny  a 
proponent  the  information  needed  in 
order  to  Umil  his  solicitation  and 
exclude  the  proposal  on  the  grounds  that 
the  permissible  limitation  was 
exceeded. 

2.  Requests  for  Documentary  Support  of 
Beneficial  Ownership 

Rules  14a-8(a)  (1)  and  (2)  set  forth 
eligibility  and  other  requirements  for 
security  holder  proposals.  At  the  time  he 
submits  a  proposal,  a  proponent  must  be 
a  record  holder  or  beneficial  owner  of  at 
least  1%  or  $1,000  in  market  value  of 
securities  entitled  to  be  voted  on  the 
proposal  at  the  meeting  and  have  held 
the  securities  for  at  least  one  year.**  At 
that  time,  the  proponent  also  must 
provide  the  registrant  in  writing  with  his 
name,  address,  the  number  of  the 
registrant's  voting  securities  that  he 
holds  of  record  or  beneficially,  the  dates 
upon  which  he  acquired  such  securities, 
and  documentary  support  for  the  claim 
of  beneficial  ownership.** 

If  the  proponent  fails  initially  to 
furnish  documentary  support  for  the 
claim  of  beneficial  ownership,  the 
registrant  may  request  such  support. 


Rule  14a-8(a)(l)(i)  currently  requires  a 
proponent  to  furnish  appropriate 
documentation  withm  14  calendar  days 
after  receiving  such  a  request  from  the 
registrant.^^  The  Commission  is 
proposing  to  amend  the  rule  to  require 
that  if  a  registrant  requests 
documentation  of  a  proponent's 
beneficial  ownership,  the  registrant 
must  make  that  request  promptly  after 
receipt  of  the  proposal.  This  amendment 
would  prevent  a  registrant  from 
delaying  for  a  substantial  time  period  its 
request  for  documentary  support. 
Comment  is  solicited  on  this  proposed 
amendment  and  whether,  in  the 
alternative,  the  amendment  should 
require  a  registrant  to  make  its  request 
for  documentary  support  within  a 
specific  time  penod  after  receipt  of  the 
proposal  from  the  security  holder,  such 
as  10.  14  or  21  calendar  days. 

Further,  the  Commission  is  proposing 
an  amendment  to  Rule  14a-8(a)(l)(i)  that 
would  change  from  14  to  21  calendar 
days  the  time  penod  within  which  a 
proponent  must  furnish  appropnate 
documentation  after  being  requested  to 
do  so  by  a  registrant.  This  change  would 
give  proponents  additional  time  in 
which  to  obtain  and  submit  the 
documentary  support.  Comment  is 
solicited  on  this  proposed  change  and 
the  practical  effects  of  lengthening  the 
time  period. 

Generally,  a  written  representation  by 
an  independent  third  party,  such  as  a 
depository,  a  record  holder,  or  broker- 
dealer  holding  the  securities  in  street 
name,  of  the  proponent's  holding  of  the 
registrant's  securities  for  the  relevant 
one  year  time  period  would  be 
considered  appropriate  documentation 
for  a  proponent's  beneficial  ownership 
claim.  Comment  is  solicited  as  to 
whether,  for  purposes  of  Rule  14a- 
8(a)(l)(i),  filings  with  the  Commission, 
such  as  Schedules  13D  or  13G.**  Form 
13F.*9  Form  33°  or  Form  4,=">  covering 
dates  during  the  relevant  one  year 
period,  should  be  accepted  either  as 
sufficient  documentahon  of  a 
proponent's  beneficial  ownership  claim 
for  the  requisite  period  or  as  sufficient 
documentation  for  the  dates  as  of  which 
they  speak  and  a  basis  for  further 
verification,  by  the  proponent's  affidavit 
or  similar  statement,  for  all  other 
relevant  dates,  without  the  need  for  a 
written  statement  by  a  third  party. 


**  The  clarification  could  be  made  by  adding  the 
phrase  "for  thai  meeting"  to  the  end  of  the  first 
sentence  of  Rule  148-8(aM1)(ii). 

«»  Rule  14a-a(a)(l)(i).  17  CFR  240.14a-8(a|(1)(i). 

••  Rule  ]4a-8(a)(2).  17  CFR  240.14a-8(B)(Z), 


»'  The  second  sentence  of  Rule  14a-8(a|[1](i) 
currently  refers  to  documentation  of  beneficial 
ownership  of  at  least  Sl.OOe  in  market  value,  and  is 
proposed  to  be  amended  also  to  include  the 
alternative  1%  standard. 

"17CFRZ4O.13d-102. 

"  17  CFR  249.325. 

""  17  CFR  249.103. 

»'  17  CFR  249.104. 


Finally,  it  has  been  brought  to  the 
Commission's  attention  that  some 
registrants  request  documentation  of 
ownership  from  record  holders  who 
submit  shareholder  proposals.  Such 
requests  are  neither  appropriate  nor 
consistent  with  Rule  14a-8.  A  record 
holder's  proposal  may  not  be  omitted 
from  the  registrant's  proxy  material  on 
the  grounds  that  the  record  holder  failed 
to  provide  documentation  of  ownership. 

III.  Request  for  Comment 

Any  interested  persons  wishing  to 
submit  written  comments  on  the 
proposed  revisions  to  the  rules,  as  well 
as  on  other  matters  that  might  have  an 
impact  on  the  proposals  contained 
herein,  are  requested  to  do  so.  The 
Commission  also  requests  comment  on 
whether  the  proposed  rules,  if  adopted, 
would  have  an  adverse  effect  on 
competition  or  would  impose  a  burden 
on  competition  that  is  neither  necessary 
nor  appropriate  in  furthering  the 
purposes  of  the  Exchange  Act. 
Comments  on  this  inquiry  will  be 
considered  by  the  Commission  in 
complying  with  its  responsibilities  under 
section  23(a)  of  the  Exchange  Act. 

IV.  Cost-Benefit  Analysis 

To  evaluate  the  benefits  and  costs 
associated  with  the  proposed 
amendments  to  Exchange  Act  Rules 
14a-6, 14a-8, 14c-5  and  Schedule  14C 
and  to  Investment  Company  Act  Rule 
20a-l.  the  Commission  requests 
commentators  to  provide  views  and 
data  as  to  the  costs  and  benefits 
associated  with  amending  the  filing 
requirements  for  proxy  statements  and 
information  statements.  The  elimination 
of  the  requirements  to  file  preliminarj' 
proxy  statements  and  information 
statements  in  certain  circumstances 
should  reduce  some  costs  for  those 
registrants  who  meet  the  requirements 
of  the  amendments. 

The  Commission  also  requests 
commentators  to  provide  views  and 
data  concerning  the  costs  and  benefits 
of  amending  the  shareholder  proposal 
rule  and  filing  fee  requirements.  The 
deletion  or  modification  of  Rule  14a- 
8(a)(l)(ii)  may  impose  some  costs  on 
registrants  and  reduce  some  costs  for 
proponents  of  shareholder  proposals. 
The  other  proposed  amendments  to  the 
shareholder  proposal  rule,  if  adopted, 
should  not  significantly  increase  or 
decrease  costs  for  registrants  or 
proponents.  Comments  also  are 
requested  on  the  effects  of  the  proposals 
on  the  costs  of  small  entities. 


1  '8A  jIAVA  '^-G:')  '?3h 
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V  .  Initidl  kegulatorj  Hexibility  Act 
Analysis 

This  initial  regulatory  flexibility 
analysis  concerns  proposed 
amendments  to  Exchange  Act  Rules 
14a-6,  14a-a,  14c-5  and  Schedule  14C 
and  to  Investment  Company  Act  Rule 
20a-l.  The  analysis  has  been  prepared 
by  the  Commission  in  accordance  with  5 
U.S.C.  603. 

Reasons  for.  and  Objectives  of,  the 
Proposals 

Currently,  all  proxy  statements 
pursuant  to  Rule  14a-6  and  all 
information  statements  pursuant  to  Rule 
14c-5  are  required  to  be  filed  in 
preliminary  form  with  the  Commission. 
The  proposed  amendments  to  these 
rules,  if  adopted,  would  eliminate  the 
filing  of  preliminary  proxy  and 
information  statements  under  certain 
circumstiinces.  The  objective  of  the 
proposed  amendments  is  to  decrease 
burdens  on  registrants  associated  with 
the  filing  of  preliminary  proxy  material 
that  deals  with  ordinary  matters  and  is 
unlikely  to  be  reviewed  by  the  staff.  The 
proposed  amendments  also  are  intend  to 
reduce  administrative  costs  incurred  by 
the  Commission  in  processing  this 
material. 

Related  amendments  to  Rules  14a-8 
(d)  and  (e)  and  to  instruction  2  of  Item  4 
of  Schedule  14C  would  base  timing 
requirements  on  the  filing  of  definitive 
rather  than  preliminary  proxy  or 
information  statements.  The  proposed 
amendments  to  the  filing  fee 
requirements  in  Rules  14a-6(j)  and  14c- 
.5(g)  and  Rule  20a-l  under  the 
Investment  Company  Act  of  1940  would 
require  that  filing  fees  be  paid  when 
definitive  material  is  filed  where 
preliminary  material  is  not  required  to 
be  filed.  The  objective  of  these 
amendments  is  to  make  timing  and  filing 
fee  requirements  consistent  with  the 
proposed  amendments  to  eliminate  filing 
requirements  for  preliminary  proxy  and 
information  statements.  An  additional 
proposed  amendment  to  the  last 
paragraph  of  Rule  14a-8(e)  would 
require  that  a  proponent,  who  believes 
that  the  registrant's  statement  in 
opposition  is  false  and  misleading,  and 
so  informs  the  Commission,  provide  a 
copy  of  the  statement  in  opposition  to 
the  Commission  along  with  its  letter. 
The  objective  of  this  amendment  is  to 
prevent  delays  in  review  where  the 
Commission  has  not  been  furnished  with 
the  registrant's  statement  in  opposition. 

Other  proposed  changes  to  Rule  14a-8 
would  delete  or  modify  existing  Rule 
14a-8(a)(l](ii),  which  provides  for  the 
exclusion  of  a  shareholder  proposal  if 
the  proponent  delivers  written  proxy 


niaieriais  to  hoiuers  of  mure  than  25%  of 
a  class  of  the  registrant's  securities.  The 
objective  of  the  deletion  or  modification 
is  to  give  proponents  access  to  the 
corporate  proxy  machinery  even  where 
they  conduct  more  widespread 
solicitations.  If  the  rule  is  retained  in  its 
current  or  modified  form,  an  amendment 
is  being  considered  to  clarify  the  rule's 
applicability  to  the  current  meeting  of 
shareholders  as  well  as  to  the  meetings 
held  in  the  following  two  years. 

A  proposed  amendment  to  Rule  14a- 
8(a)(1)(i]  would  require  a  registrant  to 
make  any  request  for  documentary 
support  of  a  proponent's  beneficial 
ownership  claim  promptly  after  receipt 
of  the  shareholder  proposal.  The 
objective  of  this  amendment  is  to 
prevent  registrants  from  delaying  for  a 
substantial  time  period  requests  for 
documentary  support.  Another  proposed 
amendment  to  Rule  14a-8(a)(l)(i)  would 
change  from  14  to  21  calendar  days  the 
time  period  within  which  a  proponent 
must  provide  appropriate 
documentation  after  being  requested  to 
do  so  by  the  registrant.  This  amendment 
is  intended  to  give  proponents 
additional  time  in  which  to  obtain  and 
submit  the  documentary  support. 

Legal  Basis 

The  proposed  amendments  would  be 
promulgated  pursuant  to  sections  14  and 
23(a]  of  the  Securities  Exchange  Act  of 
1934. 

Small  Entities  Subject  to  the  Rules 

The  proposed  amendments  would 
affect  proxy  filings  and  other 
requirements  for  registrants,  including 
investment  companies,  and  proponents. 
Rule  0-10'*  under  the  Exchange  Act 
provides  that  "small  business."  for 
purposes  of  the  Regulatory  Flexibility 
Act,  includes  a  registrant  that,  on  the 
last  day  of  its  most  recent  fiscal  year, 
had  total  assets  of  $5  million  or  less.  The 
proposed  amendments  to  the  proxy  rules 
would  apply  to  proxy  solicitations  or 
information  statements  of  registrants 
with  securities  either  registered 
pursuant  to  section  12(g)  of  the 
Exchange  Act  or  listed  on  a  national 
securities  exchange  pursuant  to  section 
12(b).  While  many  small  entities  are 
exempt  from  registration  pursuant  to 
sectioa  12(g).  the  Commission  is  aware 
that  some  of  these  exempt  small  entities 
that  are  publicly  traded  register  their 
securities  and  are  subject  to  the  proxy 
rules.  In  addition,  fewer  than  50  small 
entities  have  securities  listed  on  a 
national  securities  exchange.  The 
Commission  estimates  that,  in  all. 
between  1,100  and  1.400  of  the  roughly 


7.600  companies  that  are  registered 
under  section  12  and  are  subject  to  the 
proxy  rules,  have  total  assets  not 
exceeding  $5  million. 

Rule  0-10  under  the  Investment 
Company  Act  of  1940  ''  defines  a  "small 
business  '  or  "small  organization  "  as  an 
investment  company  with  net  assets  of 
$50  million  or  less  as  of  the  end  of  its 
most  recent  fiscal  year.  The  Commission 
estimates  that  the  proposed 
amendments  would  apply  to  2,485 
registrants  that  are  management 
investment  companies  of  which  1.452 
have  net  assets  of  $50  million  or  less. 

Certain  of  the  proposed  amendments 
to  Rule  14a-6  also  would  apply  to 
security  holder  proponents  that  are 
small  entities.  Rule  0-10  under  the 
Exchange  Act  provides  that,  for 
purposes  of  the  Regulatory  Flexibility 
Act,  "small  business"  includes  a  person 
that  has  $5  million  or  less  in  total  assets. 
The  Commission  does  not  have 
adequate  data  of  the  number  of 
proponents  to  which  the  proposed 
amendments  would  apply.  It  is  possible, 
however,  that  a  substantial  number  of 
such  proponents  will  be  small  entities. 

Reporting,  Recordkeeping  and  Other 
Compliance  Requirements 

The  proposed  amendments  to  Rules 
14a-6, 14a-8(d)  and  (e).  14c-5  and 
Schedule  14C  and  to  Investment 
Company  Act  Rule  20a-l  would  not 
result  in  any  significant  increase  in 
reporting,  recordkeeping  or  compliance 
requirements.  The  proposed 
amendments  to  eliminate  the  filing 
requirements  for  preliminary  proxy  and 
information  statements  would  result  in  a 
reduction  of  reporting  and  other 
compliance  requirements  for  all  entities 
that  qualify  for  the  exclusion. 

The  proposed  amendments  to  delete 
or  modify  Rule  14a-e(a)(l)(ii)  could 
result  in  the  inclusion  of  a  greater 
number  of  shareholder  proposals  in 
registrants'  proxy  materials,  which  are 
required  to  be  filed  with  the 
Commission.  The  proposed  amendments 
to  Rule  14a-8(a)(l)(i)  would  not  result  in 
a  significant  increase  or  decrease  in 
reporting,  recordkeeping  or  compliance 
burdens. 

Overlapping  or  Conflicting  Federal 
Rules 

The  proposed  rules  would  not 
duplicate  or  conflict  with  any  existing 
rule  provisions. 

Significant  Alternatives 

The  proposed  amendments  to  Rules 
14a-6. 14a-8(d)  and  (e).  14c-5  and 


"  17  CFR  240.a-ia 


»»  17  CFR  270.0-10. 
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Schedule  14C  and  Investment  Company 
Act  Rule  20a-l  are  expected  to  benefit 
all  registrants  subject  to  the  proxy  rules, 
regardless  of  size,  by  relieving  filing 
burdens  under  certain  circumstances. 
One  significant  alternative  to  the 
proposed  amendments  could  be 
different  or  simplified  compliance  or 
reporting  requirements  for  small  entities. 
Such  requirements  for  small  entities 
could  include  the  elimination  of  the 
filing  requirements  for  small  entities 
with  respect  to  additional  categories  of 
preliminary  proxy  material. 
Alternatively,  small  entities  could  be 
exempted  altogether  from  all 
requirements  to  file  preliminary  proxy 
materials.  Such  an  elimination  of  filing 
requirements  for  small  entities  or 
exemption  of  small  entities  would  not  be 
consistent  with  the  Commission's 
statutory  mandate  to  require  adequate 
disclosure  to  voting  security  holders. 
Another  alternative  could  be  the 
adoption  of  performance  rather  than 
design  standards  with  respect  to  the 
preparation  and  filing  of  proxy  materials 
by  small  entities.  The  adoption  of  such 
performance  standards  would  not  be 
consistent  with  the  Commission's 
statutory  mandate  to  require  adequate 
disclosure  to  voting  security  holders. 

The  Commission  has  proposed 
various  amendments  to  Rule  14a-8,  the 
shareholder  proposal  rule.  The  rule 
serves  the  purpose  of  permitting  the 
inclusion  of  certain  shareholder 
proposals  in  registrants'  proxy 
materials.  In  the  Commission's  view, 
according  different  treatment  to 
shareholder  proposals  depending  on  the 
size  of  either  the  registrant  or  the 
proponent,  by  means  of  different 
compliance  or  reporting  requirements  or 
timetables  for  small  entities  or  an 
exemption  of  small  entities  from  the 
eligibility  requirements  altogether, 
would  not  be  consistent  with  this 
purpose. 

Solicitation  of  Comments 

The  Commission  encourages  the 
submission  of  written  comments  with       \ 
respect  to  any  aspect  of  this  initial  | 

regulatory  flexibility  analysis.  Such  I 

written  comments  will  be  considered  in 
the  preparation  of  the  final  regulatory 
flexibility  analysis,  if  the  propose?  rule 
is  adopted.  Persons  wishing  to  submit 
written  comments  should  file  them  with 
Jonathan  G.  Katz,  Secretary,  Securities 
and  Exchange  Commission.  450  Fifth 
Street  NW..  Washington,  DC  20549. 
Comment  letters  should  refer  to  File  No. 
S7-19-86.  All  comments  received  will  be 
available  for  public  inspection  and 
copying  in  the  Commission's  Public 
Reference  Room.  450  Fifth  Street  NW., 
Washington,  DC  20549. 


VI.  Statutory  Basis 

The  amendments  to  the  proxy  rules 
are  being  proposed  by  the  Commission 
pursuant  to  Sections  14  and  23(a)  of  the 
Securities  Exchange  Act  of  1934. 

List  of  Subjects  in  CFR  Parts  240  and  270 

Reporting  and  recordkeeping 
requirements,  securities. 

Text  of  Proposals 

In  accordance  with  the  foregoing,  Title 
17,  Chapter  II  of  the  Code  of  Federal 
Regulations  is  proposed  to  be  amended 
as  follows: 

Note. — Brackets  indicate  deletions  and 

arrows  indicate  additions. 

PART  240— GENERAL  RULES  AND 
REGULATIONS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

1.  The  authority  citation  for  Part  240 
continues  to  read,  in  part,  as  follows: 

Authority:  Sec.  23.  48  Stat.  901,  as 
amended,  15  U.S.C.  78w  '  *  * 

2.  By  amending  §  240.14a-6  by  adding 
two  sentences  to  paragraph  (a),  adding 
new  notes  3  and  4  to  the  end  of 
paragraph  (a),  revising  the  first  phrase 
of  the  introductory  text  of  paragraph  (j), 
revising  paragraphs  (j)  (1),  (2)  and  (3) 
and  adding  new  paragraph  (j)(4)  to  read 
as  follows: 

§  240.14a-6    Filing  requirements. 

*         •         *         •         * 

(a)  *   *   *  ►A  preliminary  proxy 
statement  fand  form  of  proxy  shall  not 
be  filed  with  the  Commission  if  the 
solicitation  relates  to  an  annual  (or 
special  meeting  in  lieu  of  the  annual) 
meeting  of  security  holders  at  which  the 
only  matters  to  be  acted  upon  are  (1)  the 
election  of  directors;  (2)  the  election, 
approval  or  ratification  of  accountant(s); 
(3)  a  security  holder  proposal  included 
pursuant  to  Rule  14a-8;  (4)  with  respect 
to  an  investment  company  registered 
under  the  Investment  Company  Act  of 
1940  (15  U.S.C.  80a-l  et  seq.j.  a  proposal 
to  continue,  without  change,  any 
advisory  or  other  contract  or  agreement 
that  previously  has  been  the  subject  of  a 
proxy  solicitation  for  which  proxy 
material  was  filed  with  the  Commission 
pursuant  to  this  rule;  and/or  (5)  with 
respect  to  an  open-end  investment 
company  registered  under  the 
Investment  Company  Act  of  1940,  a 
proposal  to  increase  the  number  of 
shares  authorized  to  be  issued.  The 
exclusion  does  not  apply,  however,  if  a 
party  has  commenced  a  solicitation  in 
opposition  in  connection  with  the 
forthcoming  meeting  or  if  the  registrant 
has  received  notice  of  the  intention  of  a 
party  to  commence  such  a  solicitation, 


unless  the  solicitation  is  commenced  or 
the  notice  is  first  received  during  the  45 
calendar  days  prior  to  the  registrant's 
scheduled  meeting  date  and  the 
registrant  does  not  comment  upon  or 
refer  to  such  solicitation  in  its  proxy 
material.-^ 

Notes. — 

►  3.  Notice.  For  purposes  of  the  exclusion 
from  filing  preliminary  proxy  material,  a 
registrant  shall  be  deemed  to  have  received 
notice  of  the  intention  of  a  party  to 
commence  a  solicitation  in  opposition  if  a 
public  filing  is  made  with  the  Commission  in 
which  an  intent  to  solicit  is  indicated:  a 
written  or  oral  communication  indicating 
such  an  intent  is  furnished  directly  to  the 
registrant  by  or  on  behalf  of  another  party; 
and/or  the  registrant's  proxy  material 
addresses  a  solicitation  in  opposition. •« 

►4.  Solicitation  in  Opposition.  For 
purposes  of  the  exclusion  from  filing 
preliminary  proxy  material,  a  'solicitation  in 
opposition"  includes  any  solicitation 
opposing  a  proposal  supported  by  ttie 
registrant  or  supporting  a  proposal  that  the 
registrant  does  not  expressly  support. -4 
*         •         •  •         • 

(j)  Fees.  At  the  time  of  filing  the 
Cpreliminaryl  proxy  solicitation 
material,  *  *  * 

(1)  ►For  definitive  proxy  material 
relating  to  a  solicitation  for  which  the 
registrant  does  nor  file  preliminary 
proxy  material,  a  fee  of  $125; -^  (2) 
[For]  ►for-^  preliminary  proxy 
material  which  solicits  proxies  for 
[election  of  directors  or  other]  business 
for  which  a  stockholder  vote  is 
necessary,  but  apparently  no 
controversy  is  involved,  fee  of  $125;  [2 J 
►  (3)-^  for  ►preliminary'^  proxy 
material  where  a  contest  as  set  forth  in 
Rule  14a-ll  is  involved,  a  fee  of  $500 
from  each  party  to  the  controversy:  and 
[3]  ►(4)-^  for  ►preliinary-^  proxy 
material  involving  acquisitions,  mergers, 
spin-offs,  consolidations  or  proposed 
sales  or  other  dispositions  of 
substantially  all  the  assets  of  the 
company,  a  fee  established  in 
accordance  with  Rule  0-11.  (§  240.0-11 
of  this  chapter),  shall  be  paid.  No  refund 
shall  be  given. 
•         •        •        *        • 

3.  By  amending  §  240.14a-8  by 
removing  paragraph  (a)(l)(ii)  and  the 
designation  (i)  in  paragraph  (a)(1)  and 
by  revising  the  second  sentence  of 
paragraph  {a)(l),  paragraph  (d) 
introductory  text,  paragraph  (e)  and  the 
concluding  paragraph  read  as  follows: 

§  240,l4a-8     Proposals  of  security  holders. 

(a)"    •    • 

(\)  Eligibility.  *  *  *  If  the  registrant 
requests  documentary  support  for  a 
proponent's  claim  that  he  is  the 
beneficial  owner  of  at  least  ►!%  or-^ 
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$1000  in  market  value  of  such  voting 
securities  of  the  registrant  or  that  he  has 
been  a  beneficial  owner  of  the  securities 
for  one  or  more  years,  ►the  registrant 
shall  make  such  request  promptly  and-4 
the  proponent  shall  furnish  appropriate 
documentation  within  [14]  ►21-4 
calendar  days  after  receiving  the 
request.  *  *  * 
«        «        *        *        * 

(d)  Whenever  the  registrant  asserts, 
for  any  reason,  that  a  proposal  and  any 
statement  in  support  thereof  received 
from  a  proponent  may  properly  be 
omitted  from  its  proxy  statement  and 
form  of  proxy,  it  shall  file  with  the 
Commission,  not  later  than  [60j  ►80-4 
calendar  days  prior  to  the  date  the 
[preliminary]  ►definitive-^  copies  of 
the  proxy  statement  and  form  of  proxy 
are  filed  pursuant  to  Rule  14a-6(a) 

(§  240.14a-6(a)  of  this  chapter),  or  such 
shorter  period  prior  to  such  date  as  the 
Commission  or  its  staff  may  permit,  six 
copies  of  the  following  items: 
***** 

(e)  If  the  registrant  intends  to  include 
in  the  proxy  statement  a  statement  in 
opposition  to  a  proposal  received  from  a 
proponent,  it  shall,  not  later  than  [ten] 

►  30-4  calendar  days  prior  to  the  date 
the  [preliminary]  ►■definitive-^  copies 
of  the  proxy  statement  and  form  of 
proxy  are  filed  pursuant  to  Rule  14a- 
6(a).  or.  in  the  event  that  the  proposal 
must  be  revised  to  be  includable,  not 
later  than  five  calendar  days  after 
receipt  by  the  registrant  of  the  revised 
proposal  promptly  forward  to  the 
proponent  a  copy  of  the  statement  in 
opposition  to  the  proposal. 

In  the  event  the  proponent  believes 
that  the  statement  in  opposition 
contains  materially  false  or  misleading 
statements  within  the  meaning  of  Rule 
14a-9  and  the  proponent  wishes  to  bring 
this  matter  to  the  attention  of  the 
Commission,  the  proponent  promptly 
should  provide  the  staff  with  a  letter 
setting  forth  the  reasons  for  this  view 

►  and  a  copy  of  the  statement  in 
opposition -4  and  at  the  same  time 
promptly  provide  the  registrant  with  a 
copy  of  [such]  ►hiS'^  letter. 

4.  By  amending  §  240.14c-5  by  adding 
two  sentences  to  paragraph  (a)  and  new 
notes  3  and  4  to  the  end  of  paragraph  (a) 
and  revising  paragraph  (g)  to  read  as 
follows: 

§  240.14C-5    Filing  requirements. 

»  •  *  *  * 

(a)  *  *  *  ►A  preliminary  information 
statement  shall  not  be  filed  with  the 
Commission  if  it  relates  to  an  annual  (or 
special  meeting  in  lieu  of  the  annual) 
meeting  of  security  holders  at  which  the 


only  matters  to  be  acted  upon  are  (1)  the 
election  of  directors;  (2)  the  election, 
approval  or  ratification  of  accountant(s); 
and/or  (3)  a  security  holder  proposal 
included  pursuant  to  Rule  14a-8.  The 
exclusion  does  not  apply,  however,  if  a 
party  has  commenced  a  solicitation  in 
opposition  in  connection  with  the 
forthcoming  meeting  or  if  the  registrant 
has  received  notice  of  the  intention  of  a 
party  to  commence  such  a  solicitation, 
unless  the  solicitation  is  commenced  or 
the  notice  is  first  received  during  the  45 
calendar  days  prior  to  the  registrants 
scheduled  meeting  date  and  the 
registrant  does  not  comment  upon  or 
refer  to  such  solicitation  in  its  proxy 
material. -4 

Notes.—*  •  * 

►  3.  Notice.  For  purposes  of  the  exclusion 
from  filing  a  preliminary  information 
statement,  a  registrant  shall  be  deemed  to 
have  received  notice  of  the  intention  of  a 
party  to  commence  a  solicitation  in 
opposition  if  a  public  filing  is  made  with  the 
Commission  in  which  an  intent  to  solicit  is 
indicated:  a  written  or  oral  communication 
indicating  such  an  intent  is  furnished  directly 
to  the  registrant  by  or  on  behalf  of  another 
party:  and/or  the  registrant's  information 
statement  addresses  a  solicitation  in 
opposition. -4 

►  4.  Solicitation  in  Opposition.  For 
purposes  of  the  exclusion  from  filing  a 
preliminary  information  statement,  a 
"solicitation  in  opposition  "  includes  any 
solicitation  opposing  a  proposal  supported  by 
the  registrant  or  supporting  a  proposal  that 
the  registrant  dues  not  expressly  support. '4 
***** 

(g)  Fees.  At  the  time  of  filing  the 
preliminary  information  statement,  ►or 
the  definitive  information  statement  if 
no  preliminary  information  statement  is 
filed. -4  the  registrant  shall  pay  to  the 
Commission  a  fee  of  $125.  no  part  of 
which  shall  be  refunded,  except, 
however,  when  filing  a  preliminary 
information  statement  regarding  an 
acquisition,  merger,  spinoff, 
consolidation  or  proposed  sale  or  other 
disposition  of  substantially  all  the  assets 
of  the  company,  the  registrant  shall  pay 
the  Commission  a  fee  established  in 
accordance  with  Rule  0-11  (§240.0-11  of 
this  chapter). 

5.  Section  240.14c-101  is  amended  by 
revising  Instruction  2  to  Item  4  as 
follows: 

§240.140-101     SctieOule  14c,  Information 
required  In  Information  statement. 

*  *  •  .  . 

Item  4.  Proposals  by  Security  Holders 


Instructions  '  *  * 

2.  If  the  registrant  intends  to  rule  a 
proposal  out  of  order,  the  Commission  shall 


be  80  advised  [at  the  time  preliminary  copies] 
►  20  calendar  days  prior  to  the  date  the 
dennilive  copies -4  of  the  information 
statement  are  filed  with  the  Commission, 
together  with  a  statement  of  the  reasons  why 
the  proposal  is  not  deemed  to  be  a  proper 
subject  for  action  by  security  holders. 

PART  270— RULES  AND 
REGULATIONS,  INVESTMENT 
COMPANY  ACT  OF  1940 

6.  The  authority  citation  for  Part  270 
continues  to  read,  in  part,  as  follows: 

Authority:  Sees.  38.  40.  54  Stat.  841.  842,  15 
U.S.C.  808-37.  80C-89  *  '  * 

7.  By  revising  paragraph  (c)  of 
§  270.20a-l  to  rend  as  follows: 

§270.20a-1     SoHcttafion  ot  proxies, 
consents  and  auttionzations. 


(c)  In  lieu  of  the  fees  specified  in  Rule 
14a-6  of  the  General  Rules  and 
Regulations  under  the  Securities 
F.xchange  Act  of  1934.  at  the  time  of 
filing  the  preliminary  solicitation 
material  ►or.  if  no  preliminary 
solicitation  material  is  filed,  at  the  time 
of  filing  the  definitive  solicitation 
material.  ■<  the  person  upon  whose 
behalf  the  solicitation  is  made  shall  pay 
to  the  Commission  a  fee  of  $125.  no  part 
of  which  shall  be  refunded. 

By  the  Commission. 
June  4,  1987. 

Shirley  E.  Mollis. 
Assistant  Secretary. 

|FR  Doc.  87-13255  Filed  6-10-87;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  1240 

10ocketNo.81N-204CI 

Requirennents  Affecting  Raw  Milk  for 
Human  Consumption  in  Interstate 

Commerce 

agency;  Food  and  Drug  Administration. 
ACTION:  Proposed  rule. 

summary:  The  Food  and  Drug 
Adiiiiiiistration  (FDA)  is  issuing  this 
notice  of  proposed  rulemaking  in 
response  to  a  recent  court  decision 


directing  the  agency  to  publish  a 
proposed  rule  banning  the  interstate 
sale  of  all  raw  milk  and  raw  milk 
products.  In  addition  to  proposing  such 
a  ban.  the  agency  is  requesting 
comments  on  alternative  courses  of 
action. 

date:  Written  comments  by  July  13, 
1987.  See  supplementary  information  for 
a  full  discussion  about  the  comment 

period. 

ADDRESS;  Written  comments  are  to  be 
submitted  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane,  Rockvilie,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 

Robert  |.  Lenahan,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF-302). 
Food  and  Drug  Administration,  200  C  St. 
SW..  Washington.  DC  20204,  202-485- 
0162. 

SUPPLEMENTARY  INFORMATION;  FDA  is 

issuing  this  notice  of  proposed 
rulemaking  in  response  to  a  decision  by 
the  United  States  District  Court  ordering 
"that  the  Food  and  Drug  Administration 
and  the  Secretary  of  Health  and  Human 
Services  publish  in  the  Federal  Register, 
a  proposed  rule  banning  the  interstate 
sale  of  all  raw  milk  and  raw  milk 
products,  both  certified  and  non- 
certified,  pursuant  to  the  provisions  of  5 
U.S.C.  section  553  and  complete  all 
rulemaking  proceedings  in  accordance 
with  this  Court's  opinion  within  one 
hundred  eighty  (180)  days." 

The  agency  is  inviting  public  comment 
on  this  proposal.  However,  because  of 
time  constraints  imposed  upon  the 
agency  by  the  Court  in  ordering  the 
completion  of  "all  rulemaking 
proceedings"  on  raw  milk  within  a 
limited  time  frame,  the  comment  period 
is  accordingly  limited  to  30  days. 
Because  of  the  time  constraints  involved 
in  this  proceeding,  the  agency  will  be 
unable  to  accept  requests  for  extension 
of  the  comment  period. 

I.  Background 

In  the  Federal  Register  of  September 
9, 1972  (37  FR  18392],  FDA.  under  section 
401  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (the  act)  (21  U.S.C.  341). 
proposed  to  revise  existing  standards  of 
identity  and  to  establish  new  standards 
of  identity  for  certain  milk  and  cream 
products.  This  notice  included  an  FDA 
proposal  to  require  that  each  of  the 
listed  milk  and  cream  products  be 
pasteurized. 

In  the  Federal  Register  of  October  10, 
1973  (38  FR  27924).  FDA  published  a 
final  rule  which  included  the 
requirement  that  Huid  milk  products 
moving  in  interstate  commerce  be 
pasteurized.  In  deciding  upon  the 


pasteurization  requirement,  FDA 
reasoned  that  pasteurization  was  the 
only  way  to  assure  the  destruction  of 
pathogenic  microorganisms  that  might 
be  present. 

Following  publication  of  the  final  rule, 
FDA  received  one  request  for  a  hearing 
and  an  accompanying  set  of  objections 
on  the  pasteurization  requirement  for 
certified  raw  milk.  The  procedures  used 
in  producing  certified  raw  milk  are 
significantly  different  from  those  used  in 
producing  raw  milk  in  general  in  that 
they  must  comport  with  the  methods 
and  standards  established  by  the 
American  Association  of  Medical  Milk 
Commissions,  a  private  organization 
that  provides  to  its  members  such 
guidelines  for  the  production  of  certified 
raw  milk  (Ref.  17).  Only  dairies  that 
employ  the  Association's  techniques 
have  the  right  to  use  the  term  "certified" 
on  their  products.  The  objections,  which 
pertained  only  to  certified  raw  milk, 
were  based  on  two  premises:  (1) 
Certified  raw  milk  is  a  safe  product,  and 
(2)  section  401  of  the  act  (21  U.S.C.  341) 
does  not  provide  authority  to  establish  a 
standard  of  identity  solely  for  health 
reasons. 

In  the  Federal  Register  of  December  5. 
1974  (39  FR  42351),  FDA  announced  that 
the  objections  raised  a  substantial  issue 
of  fact  with  regard  to  whether 
pasteurization  is  needed  for  certified 
raw  milk  and  that  a  hearing  would  be 
conducted.  Accordingly,  FDA  stayed 
this  requirement  for  certified  raw  milk. 
(That  stay  is  still  in  effect.)  The 
requirement  for  pasteurization  for  all 
other  milk  and  milk  products  covered  by 
the  new  standards  of  identity  was  msde 
final  in  the  December  5, 1974,  final  rule 
and,  thus,  any  such  milk  or  milk  product 
that  is  in  final  package  form  for  human 
consumption  moving  in  interstate 
commerce,  but  that  is  not  pasteurized,  is 
misbranded.  See  section  403(g)  of  the  act 
(21  U.S.C.  343(g)).  Most  milk  and  milk 
products  in  final  package  form  for 
human  consumption  in  intrastate 
commerce  are  also  required  by  various 
State  laws  to  be  pasteurized. 

A.  Citizen  Petition 

On  April  10, 1984.  the  Health  Research 
Group  (HRG)  of  Public  Citizen,  a 
citizens'  organization,  petitioned  the 
Secretary  of  the  Department  of  Health 
and  Human  Services  (HHS)  to 
"promulgate  a  regulation  banning  all 
sales,  interstate  and  intrastate,  of  raw 
(unpasteurized)  milk  and  raw  milk 
products  in  the  United  States"  (Ref.  12). 

B.  Public  Hearing  (October  11  and  12, 
1984) 

In  the  Federal  Register  of  August  3, 
1984  (49  FR  31065),  FDA  announced  a 


public  hearing  to  receive  information  on 
whether  milk  and  milk  products  sold  for 
human  consumption  should  be 
pasteurized.  The  notice,  published  in 
part  in  response  to  the  citizen  petition, 
encouraged  interested  persons  to 
present  information,  data,  and  views  on 
the  following  issues: 

1.  Whether  the  consumption  of  raw 
milk,  including  certified  raw  milk  and 
raw  milk  products,  is  of  public  health 
concern;  and 

2.  If  the  answer  to  issue  1  is  yes, 
whether  requiring  pasteurization  of  raw 
milk,  including  certified  raw  milk  and 
raw  milk  products,  is  the  most 
reasonable  regulatory  option. 

The  notice  of  hearing  stressed  that  the 
purpose  of  the  hearing  was  to  develop 
an  administrative  record  upon  which 
sound  agency  action  could  be  based. 

Over  30  witnesses  either  submitted 
written  testimony  or  testified  at  the 
October  public  hearing.  Most  of  those 
testifying  against  any  Federal  regulation 
of  raw  milk  and  raw  milk  products 
acknowledged  that  associations 
between  the  consumption  of  raw  milk 
and  the  onset  of  disease  have  been 
reported,  but  pointed  out  that  many 
other  foods,  against  which  no  similar 
Federal  action  is  contemplated,  also 
present  sources  of  exposure  to  harmful 
microorganisms.  Other  witnesses 
asserted  that  the  "relative  risk"  of 
contracting  communicable  disease  from 
raw  milk,  in  particular  certified  raw 
milk,  is  low  when  compared  to  other 
potential  sources  of  infection. 

Several  witnesses  testified  that,  in  the 
absence  of  a  definitive  case-control 
study,  there  is  no  way  to  determine 
whether  the  apparent  association 
between  drinking  raw  milk  and  being 
infected  by  harmful  microorganisms  is 
causal,  and  encouraged  HHS  to  sponsor 
such  a  study. 

Other  proponents  of  raw  milk  testified 
that  unpasteurized  milk  offers 
nutritional  benefits  that  are  destroyed 
by  pasteurization.  These  witnesses 
claimed  that  the  heating  of  milk  destroys 
enzymes  that  are  responsible  for  the 
absorption  of  valuable  vitamins  and 
minerals  and  also  destroys  antibodies 
and  immune  factors  that  serve  as 
natural  protectors  against  harmful 
microorganisms. 

Other  witnesses  testified  in  favor  of 
some  form  of  ban  on  raw  milk.  These 
witnesses  argued  that  the  risks 
associated  with  the  consumption  of  raw 
milk,  even  certified  raw  milk,  outweigh 
any  benefits  from  its  consumption. 
Representatives  from  the  American 
Veterinary  Medical  Association,  the 
American  Academy  of  Pediatrics,  the 
National  Conference  on  Interstate  Milk 
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Shipments,  and  the  National  Milk 
Producers  Federation  offered  testimony 
in  support  of  the  pasteurization  of  raw 

milk. 

C.  Court  Related  Developments 

On  September  19. 1984,  after  FDA  had 
announced  the  public  hearing,  but 
before  the  hearing  was  held,  URG  filed 
suit  in  Federal  district  court  to  compel 
(KiS  to  promulgate  a  regulation  banning 
iill  sales,  interstate  and  intrastate,  of 
raw  (unpasteurized)  milk  and  raw  milk 
products  in  the  United  States. 

On  January  14. 1985,  in  Public  Citizen 
V.  Heckler.  602  F.  Supp.  611  (D.D.C. 
1985),  the  court  held  that  there  had  been 
unreasonable  delay  in  deciding  whether 
there  should  be  additional  Federal 
regulation  of  raw  milk  as  requested  in 
the  April  10. 1984.  HRG  petition  and 
ordered  HHS  to  respond  to  the  petition 
(Ref.  13). 

By  letter  dated  March  15.  1985.  the 
Commissioner  of  Food  and  Drugs  denied 
the  petition,  stating  that  the  agency 
would  not  ban  either  interstate  or 
intrastate  sales  of  raw  milk  (Ref.  14). 
The  letter  acknowledged  that  "raw  milk, 
including  certified  raw  milk,  is  a  vehicle 
for  the  transmission  and  spread  of 
communicable  diseases."  but  concluded 
that  a  Federal  ban  would  not  be  the 
most  effective  or  appropriate  means  of 
dealing  with  the  health  problems  posed 
by  unpasteurized  milk  and  milk 
products,  and  would  have  minimal 
public  health  benefit,  given  the  current 
patterns  of  distribution  and  sale  of  these 
products. 

Following  FDA's  denial  of  its  citizens' 
petition,  HRG  again  filed  suit  in  the 
Federal  district  court,  this  time  seeking 
judicial  review  of  the  agency's  action. 
HRG  also  challenged  the  failure  to 
terminate  the  1974  slay  of  the  1973  FDA 
regulation  that  revised  the  existing 
standards  of  identity  for  milk  and  milk 
products  in  interstate  commerce,  and  in 
effect  prohibited  the  sale  of  all 
unpasteurized  milk  in  interstate 
commerce.  HRG  asked  the  Federal 
district  court  to  compel  HHS  to  (1) 
complete  the  pending  rulemaking 
proceedmg  to  require  that  all  milk  and 
milk  products  sold  in  interstate 
commerce  be  pasteurized,  and  (2) 
initiate  a  new  rulemaking  proceeding 
banning  both  interstate  and  intrastate 
sales  of  raw  milk. 

On  December  31, 1986,  the  court  ruled 
that  the  denial  of  the  HRG  petition 
constituted  arbitrary  and  capricious 
agency  action  and  ordered  that  a  rule  be 
promulgated  banning  the  interstate  sale 
of  all  raw  milk  and  all  raw  milk 
products.  The  court  ruled,  however,  that 
there  was  no  indication  that  a  rule 
banning  the  intrastate  sale  of  raw  milk 


would  be  necessary  to  effectuate  an 
interstate  ban.  The  court  also  held  that 
there  was  no  basis  for  relief  with 
respect  to  the  1974  stay  of  the  food 
standard  revisions  affecting  certified 
raw  milk. 

FDA  sought  a  clarification  of  the 
court's  order,  pointing  out  that  the 
immediate  issuance  of  a  final  rule  in 
compliance  with  the  order  would 
circumvent  notice  and  comment 
rulemaking  procedures  required  by  the 
Admmistrative  Procedure  Act.  On 
February  10, 1987,  the  court  amended  its 
order  to  provide  that  a  rule  be  proposed 
"banning  the  interstate  sale  of  all  raw 
milk  and  raw  milk  products,  both 
certified  and  non-certified,  pursuant  to 
the  provisions  of  5  U.S.C.  553  and 
complete  all  ri'lemaking  proceedings  in 
accordance  with  this  Court's  opinion 
within  ninety  (90)  days  of  the  date  of 
this  Order  "  [Ref.  16).  On  March  11. 1987, 
the  court  again  amended  its  order  to 
provide  the  agency  180  days  from 
February  10  to  complete  the  rulemaking 
proceeding. 

This  proposed  rule  is  being  issued  in 
response  to  the  amended  judgment  and 
orders  of  the  Federal  district  court. 

II.  Overview 

Proposing  to  ban  the  interstate 
shipment  of  raw  milk  and  raw  milk 
products  is  supported  by  evidence  in  the 
administrative  record  of  this  proceeding 
that  unpasteurized  milk  is  the  source  of 
disease  and  that,  in  vulnerable  groups — 
the  old,  the  infirm,  and  the  very  young — 
this  disease  can  be  serious.  FDA 
continues  to  question,  however,  whether 
a  ban  is  necessary  and  reasonable  in 
light  of  the  small  amount  of  raw  milk 
and  raw  milk  products  in  package  form 
in  interstate  commerce.  There  is  only 
one  producer  of  "certified  "  raw  milk  and 
that  firm  testified  at  the  public  hearing 
that  less  than  3  percent  of  its  business 
involves  interstate  shipment  of  certified 
raw  milk  products  (Transcript  of  Public 
Hearing,  p.  311).  Should  a  ban  be 
instituted,  persons  who  purchase  such 
milk  might  continue  to  buy  raw  milk 
produced  intrastate.  Most  illnesses  now 
associated  with  raw  milk  products  are 
caused  by  products  in  intrastate 
commerce.  Based  on  the  facts  available 
at  this  time,  the  health  problems 
associated  with  raw  milk  and  raw  milk 
products  appear  to  be  most 
appropriately  dealt  with  by  State  and 
local  authorities.  Under  these 
circumstances,  banning  the  interstate 
shipment  of  such  products  may  result  in 
an  expenditure  of  Federal  resources 
with  very  little  concomitant  public 
health  benefit. 

It  has  also  been  suggested  that  the 
required  use  of  warnings  on  the  labeling 


of  raw  milk  and  raw  milk  products 
shipped  in  interstate  commerce  may  be 
an  alternative  to  a  ban.  Carefully  and 
accurately  crafted  warnings  on  these 
products  could  alert  the  consumer  of  the 
risks  associated  with  the  use  of  raw 
milk  and  raw  milk  products. 
Manufacturers  of  intrastate  products 
might  opt  to  use  such  warnings  as  well. 
Because  the  consumption  of  raw  milk 
and  raw  milk  products  is  associated 
with  health  problems  (see  discussion 
below),  the  agency  is  proposing  to  ban 
the  interstate  shipment  and  sale  of  raw 
milk  and  raw  milk  prcxlucts.  The  agency 
also,  for  the  reasons  noted  in  this 
section  and  discussed  more  fully  below, 
is  proposing  that  alternatives  to  a  ban 
may  exist  and  is  calling  for  comments 
on  those  alternatives. 

III.  Discussion 

A.  The  Association  Between  the 
Consumption  of  Raw  Milk  and  the 
Outbreak  of  Disease 

The  administrative  record  compiled 
by  the  agency  documents  that  there  is 
an  association  between  the  consumption 
of  raw  milk  and  the  outbreak  of  disease. 
The  record  also  demonstrates  an 
association  between  the  consumption  of 
certified  raw  milk  and  the  outbreak  of 
disease,  particularly  among  consumers 
who  are  young,  elderly,  or  infirm.  In 
addition  to  the  reports  and  information 
collected  by  FDA  since  1974.  the  record, 
as  a  result  of  the  hearing  process, 
contains  significant  reports  and 
information  that  further  link  the 
consumption  of  raw  and  certified  raw 
milk  and  the  outbreak  of  disease  (Refs.  1 
through  11). 

A  retrospective  case  review  to  assess 
risks  associated  with  the  consumption  of 
certified  raw  milk  conducted  by  the 
UCLA  School  of  Public  Health  focuses 
on  recent  experience  in  California  (Ref. 
2).  The  authors  observe  that  there 
appears  that  there  is  a  consistent 
association  of  reported  Salmonella 
dublin  and  certified  raw  milk  use  in 
California  from  1980  to  1983.  with  the 
strength  of  this  association  being  highest 
in  1983  (Ref.  2). 

The  findings  of  the  UCLA  study  are 
consistent  with  the  data  and  information 
submitted  to  the  hearing  record  by  the 
Infectious  Disease  Section  of  the 
California  Department  of  Health 
Services  (CDHS)  concerning  its 
retrospective  surveillance  over  15  years 
of  cases  of  milk-borne  diseases  in 
California.  During  this  period,  two 
bacterial  diseases  have  commonly 
occurred  in  consumers  of  certified  raw 
milk:  salmonellosis  and 
campylobacteriosis  (Refs.  3.  6,  and  11). 


Other  information  and  data  also  help 
document  the  association  l>ptween  the 
consumption  of  raw  milk  and  raw  milk 
products  and  the  outbreak  of  disease 
(Refs.  1,  2.  3,  7.  8.  and  10:  see  references 
listed  in  the  August  3.  1984.  notice  of 
public  hearing). 

In  his  October  12. 1984.  testimony  on 
behalf  of  proponents  of  raw  milk.  Dr. 
loseph  Fleiss.  a  biostatistician.  reviewed 
data  concerning  the  relative  risk  of 
developing  an  S.  dublin  infection  as  a 
consequence  of  drinking  certified  raw 
milk.  Dr.  Fleiss  summed  up  his  views  on 
the  UCLA.  CDHS.  and  related  studies  as 
follows: 

Odds  ratios  of  the  magnitudes  rpported. 
assuming  that  they  hold  up  under  scrutiny, 
from  a  low  of  18  to  a  high  of  43.  suggeat  in  my 
opinion,  a  cause-effect  relation  and  not  just 
an  association. 

(Transcript  of  Public  Hearing,  p.  235) 

Added  support  for  the  proposition  that 
there  is  an  association  between  the 
consumption  of  raw  milk,  including 
certified  raw  milk,  and  the  outbreak  of 
disease  may  be  found  in  a  recent 
(October  1984)  survey,  conducted  by  the 
Centers  for  Disease  Control  (CDC),  of 
available  information  and  data  (Ref.  4). 
CDC  concluded  that  the  role  of 
unpasteurized  dairy  products,  including 
raw  and  certified  raw  milk,  in  the 
transmission  of  infectious  disease  has 
been  established  "repeatedly." 

Finally,  the  administrative  record 
compiled  by  the  agency  documents  that 
there  is  no  unequivocal,  scientifically 
confirmed  significant  health  benefit 
established  for  the  consumption  of  raw 
milk,  including  certified  raw  milk.  There 
may  be,  of  course,  other  consumer 
benefits,  such  as  the  preference  of  some 
persons  for  the  taste  of  milk  that  has  not 
been  pasteurized. 

B.  The  Agency's  Proposal  to  Ban  Raw 
Milk  and  Raw  Milk  Products  in 
Interstate  Commerce 

In  light  of  the  available  scientific 
evidence  that  pasteurization  reliably 
destroys  microorganisms  which  can  be 
found  in  raw  milk,  including  certified 
raw  milk,  and  which  can  be  harmful  to 
susceptible  individuals,  and  in  response 
to  the  February  10, 1987.  order  of  the 
district  court,  the  agencf  is  proposing 
this  action. 

The  proposed  regulation  would 
require  that  all  milk  and  milk  products 
in  final  package  form,  in  interstate 
commerce,  and  intended  for  human 
consumption  be  pasteurized,  except 
where  alternative  procedures  are 
provided  by  regulation  (such  as  in  21 
CFR  Part  133.  which  pertains  to  the 
curing  of  certain  varieties  of  cheese). 
The  regulation  would  not  apply  to  raw 


milk  and  raw  milk  products  shipped  in 
interstate  commerce  that  are  intended 
for  subsequent  processing  and 
pasteurization.  The  proposed  regulation 
provides  that  milk  and  milk  products 
intended  for  hucian  consumption  be 
continuously  held  to  one  of  a  number  of 
specified  temperature/time 
combinations  effective  for  the 
destruction  of  microorganisms  of  public 
health  significance.  The  proposed 
regulation  is  initiated  under  the 
communicable  disease  provisions  of  the 
Public  Health  Service  Act  (42  U.S.C. 
264). 

C.  Alternatives  to  a  Ban 

A  Federal  ban  may  not  be  the  most 
effective  or  appropriate  means  of 
dealing  with  the  health  problems  posed 
by  unpasteurized  milk  and  milk 
products.  FDA  questions  the 
effectiveness  of  an  interstate  ban  for  the 
following  reasons:  (1)  Most 
unpasteurized  milk  and  mOk  products 
are  marketed  exclusively  in  intrastate 
commerce;  (2)  most  illnesses  associated 
with  unpasteurized  milk  and  milk 
products  are  caused  by  prnducts 
marketed  in  intrastate  commerce;  (3) 
there  is  no  reason  to  believe  that 
unpasteurized  milk  marketed  in 
interstate  commerce  represents  a 
greater  source  of  risk  than 
unpasteurized  milk  marketed  in 
intrastate  commerce;  (4)  neither  FDA 
nor  HHS  has  adequate  legal  authority, 
based  on  the  facts  available  at  this  time, 
to  prohibit  the  intrastate  marketing  of 
unpasteurized  milk  and  milk  products; 
and  (5)  even  assuming  that  FDA  and 
HiiS  have  such  authority,  the  problems 
created  by  unpasteurized  milk  and  milk 
products  are  most  appropriately  dealt 
with  at  the  State  and  local  level. 
Because  interstate  sales  of  raw  milk  and 
raw  milk  products  (primarily  certified 
raw  milk  and  raw  milk  products) 
constitute  a  very  small  proportion  of  all 
raw  milk  sales,  a  ban  would,  in  FDA's 
view,  have  a  minimal  effect  on  the 
public  health  problem  attributable  to 
unpasteurized  milk.  Moreover,  the 
promulgation  and  enforcement  of  such  a 
ban  would  require  the  expenditure  of 
Federal  resources.  As  noted,  the  public 
health  effect  of  such  an  expenditure 
would  be  minimal,  and  consumers  of 
raw  milk  may  continue  to  purchase  it 
from  intrastate  sources.  TTie  practical 
effect  would  be  only  to  prevent  the 
interstate  shipment  of  a  small  amount  of 
raw  milk  and  raw  milk  products.  It  is  not 
clear  whether  this  would  be  an  efficient 
and  appropriate  way  to  use  Federal 
resources.  .Moreover,  the  regulation  of 
the  fluid  milk  industry  has  historically 
been  a  matter  in  which  States  have 
exercised  primary  responsibility.  Thus, 


there  already  exists  a  pervasive  system 
of  State  regulation.  Accordingly.  FDA 
solicits  comments  on  the  propriety  of 
not  proceeding  to  ban  the  interstate 
shipment  and  sale  of  raw  milk  and  raw- 
milk  products,  and  any  additional 
information  available  on  the  amount  of 
raw  milk  and  raw  milk  products  in 
interstate  commerce  and  the  numbers  of 
people  likely  to  be  exposed  to  a  risk  of 
infection  through  interstate  sale  of  such 
products. 

The  standards  of  identity  currently  in 
effect  for  milk  and  milk  products 
marketed  in  interstate  commerce  require 
that  all  standardized  products  other 
than  certified  raw  (and  other  than 
certain  cheese  products  that  are  aged 
rather  than  pasteurized)  be  pasteurized. 
Conversely,  those  standards  do  not 
apply  to  milk  and  milk  products 
marketed  only  in  intrastate  commerce. 
According  to  information  available  to 
the  agency,  26  States  and  the  District  of 
Columbia  prohibit  the  intrastate  sale  of 
unpasteurized  milk  and  milk  products 
[Ref  18).  The  marketing  of 
unpasteurized  milk  and  milk  products  in 
the  remaining  States  is  unaffected  by 
current  Federal  pasteurization 
requirements.  Those  States,  however, 
are  in  no  way  inhibited  by  Federal  law 
from  taking  measures  to  prohibit  the 
sale  of  unpasteurized  products.  In  fact, 
the  National  Conference  on  Interstate 
Milk  Shipments,  whose  members  consist 
of  the  milk  regulatory  agencies  of  the  50 
States  and  the  District  of  Columbia,  has 
adopted  a  model  ordinance  that  would 
require  Jhe  pasteurization  of  all  grade  A 
milk  and  milk  products,  in  response  to 
that  action,  in  each  State  and  in  the 
District  of  Columbia,  there  is  either  a 
law  or  a  regulation  that  requires  that 
milk  and  milk  products  must  be 
pasteurized  before  they  can  be 
classified  as  grade  A.  Because  most  milk 
and  milk  products  in  both  interstate  and 
intrastate  commerce  are  classified  as 
grade  A.  most  milk  products  are 
pasteurized,  even  in  States  that  do  not 
require  that  all  milk  and  milk  products 
be  pasteurized. 

In  sum.  pervasive  Federal  and  State 
regulatory  controls  already  exist  that 
impose  a  pasteurization  requirement  on 
most  milk  and  milk  products.  With 
respect  to  the  interstate  market,  all 
standardized  products  other  than 
certified  raw  milk,  and  certain  cheese 
products  discussed  earlier,  must  be 
pasteurized.  With  respect  to  the 
intrastate  market,  the  majority  of  States 
require  all  milk  products  to  be 
pasteurized,  all  require  grade  A 
products  to  be  pasteurized,  and  any 
State  is  free  to  prohibit  completely  the 
sale  of  unpasteurized  products. 
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The  agency  has  already  assembled  a 
substantial  administrative  record  on  this 
general  issue.  That  administrative 
record  as  well  as  references  cited  in  this 
document  have  been  placed  on  display 
in  the  Dockets  Management  Branch 
(address  above). 

Several  witnesses  at  the  public 
hearing  suggested  that  labeling  would 
be  an  appropriate  alternative  to  a  ban. 
FDA  recognizes  that  there  are 
arguments  both  for  and  against  the  use 
of  labeling  to  address  the  public  health 
problems  associated  with  consuming 
raw  milk  and  raw  milk  products.  The 
risk  of  infection  presented  from 
consuming  raw  milk  and  raw  milk 
products  does  not  arise  from  the  misuse 
or  abuse  of  the  product  but  rather  from 
its  customary  food  use.  and  those  who 
prefer  raw  milk  and  raw  milk  products 
may  ignore  such  warnings  because  they 
have  never  knowingly  experienced  an 
infection.  Furthermore,  promulgation 
and  enforcement  of  a  labeling 
requirement  would  require  the 
expenditure  of  Federal  resources. 
Nevertheless,  labeling  could  be  an 
effective  means  to  ensure  that 
consumers  who  voluntarily  choose  to 
consume  raw  milk  are  informed  as  to 
the  risks  inherent  in  that  choice. 
Moreover,  such  labeling  may  limit  the 
number  of  new  users  In  high  risk  groups. 

FDA  traditionally  tries  to  tailor  the 
warning  on  a  label  to  the  likelihood  of 
harm  involved.  Because  of  the  potential 
risks  presented  by  the  consumption  of 
raw  milk.  FDA  recognizes  that  any 
warning  language,  if  adopted,  would 
have  to  be  carefully  crafted.  The  agency 
notes,  however,  that  although  the 
potential  risks  to  the  young,  elderly,  and 
the  infirm  appear  to  be  very  high,  the 
risks  presented  to  the  majority  of  people 
who  voluntarily  consume  raw  milk  are 
lower  than  the  risks  posed  by  other 
voluntarily  undertaken  activities. 

In  light  of  the  uncertainties 
surrounding  the  use  of  labeling  to 
address  problems  associated  with  raw 
milk.  FDA  encourages  interested 
individuals  to  submit  information  and 
comments  on  the  use  of  labeling  as  an 
alternative. 

The  agency  is  also  aware  that 
progress  is  being  made  in  the 
development  and  application  of  new 
laboratory  methods  that  permit  more 
rapid  detection  of  harmful  bacteria  in 
milk  or  in  cows  used  to  produce  milk. 
Such  methods,  if  perfected,  could  be 
used  to  reduce  the  occurrence  of 
potentially  harmful  bacteria  in  certified 
raw  milk.  Using  a  system  of  screening  in 
conjunction  with  labeling  may  be  an 
alternative  to  labeling  alone.  Given  the 
short  shelf  life  of  raw  milk,  however, 
and  the  existence  of  multiple  organisms 


that  may  pose  human  health  concerns,  it 
may  be  difficult  to  develop  practical  and 
adequate  testing  protocols. 

Therefore,  the  agency  seeks  comments 
from  qualified  experts  on  the 
practicability,  economic  feasibility, 
reliability,  and  degree  of  risk  reduction 
that  may  be  obtained  through  the 
application  of  additional  laboratory 
testing  of  certified  raw  milk  and/or  the 
herd  used  to  produce  such  milk. 

IV.  References 

The  following  references  have  been 
placed  on  display  in  the  Dockets 
Management  Branch  (address  above) 
and  may  be  seen  by  interested  persons 
between  9  a.m.  and  4  p.m..  Monday 
through  Friday. 
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V.  Environmental  Impact 

This  action  is  not  specifically 
designated  in  21  CFR  25.22(a)  and  does 
not  fall  within  the  scope  of  the  general 
provision  of  21  CFR  25.22(a)(19)  because 
the  action  could  not  significantly  affect 
the  quality  of  the  human  environment. 
Since  the  action  is  not  covered  under  21 
CFR  25.22(a).  the  preparation  of  an 
environmental  assessment  and 
consideration  by  the  agency  of  the  need 
for  preparing  an  environmental  impact 
statement  are  not  required. 

VI.  Economic  Impact 

In  accordance  with  the  Regulatory 
Flexibility  Act  (Pub.  L  96-354)  and 
Executive  Order  12291,  the  agency  has 
analyzed  the  economic  effects  of  this 
proposal.  The  agency  is  aware  of  only 
one  domestic  producer  of  certified  raw 
milk  and  raw  milk  products  in  package 
form  intended  for  human  consumption. 
This  producer  also  manufactures 
pasteurized  milk  and  other  milk 
products.  Raw  milk  and  raw  milk 
products  account  for  approximately  12 
percent  of  the  firm's  total  production 
volume.  If  a  decision  to  ban  the 
interstate  sale  of  these  products  is 
enacted,  the  cost  of  this  regulation  to  the 
producer  would  be  the  incremental  cost 
of  diverting  all  raw  milk  and  raw  milk 
products  to  intrastate  commerce  or  the 
additional  cost  associated  with 
pasteurizing  the  raw  milk  along  with  the 
cost  of  appropriate  label  changes.  If  a 
labeling  requirement  is  promulgated,  the 
cost  of  labeling  changes  would  be 
incurred.  Available  information  suggests 
that  a  very  small  amount  of  raw  milk 
enters  interstate  commerce.  These  costs 
are  therefore  expected  to  be  small. 

Therefore,  in  accordance  with  section 
605(b)  of  the  Regulatory  Flexibility  Act. 
the  agency  has  determined  that  no 


significant  impact  on  a  substantial 
number  of  small  entities  will  derive  from 
this  action.  Further,  in  accordance  with 
Executive  Order  12291   FDA  has 
determined  that  the  economic  effects  of 
this  proposal  do  not  constitute  a  major 
rule  as  defined  by  that  Order. 

Comments 

Interested  persons  may,  on  or  before 
July  13. 1987.  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this 
proposal.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

List  of  Subjects  in  21  CFR  Part  1240 

Communicable  diseases.  Public 
health.  Travel  restrictions.  Water 
supply. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act.  and  the  Public 
Health  Service  Act,  it  is  proposed  that 
Part  1240  be  amended  as  foUows: 

PART  1240— CONTROL  OF 
COMMUNICABLE  DISEASES 

1.  The  authority  citation  for  21  CFR 
Part  1240  is  revised  to  read  as  follows: 

Authority:  Sees.  215.  311.  361  368,  58  Stat. 
690,  693,  703  as  amended.  706  |42  XiS.C.  216. 
243.  264,  271);  21  CFR  5.10.  5.11. 

2.  By  adding  new  S  1240.61  to  read  as 
follows: 

§  1240.61     Mandatory  pasteurtzxtion  for  all 
milk  and  milk  products  in  final  package 
form  Intended  for  direct  human 
consumption. 

(a)  No  person  shall  cause  to  be 
delivered  into  interstate  commerce  or 
shall  sell,  otherwise  distribute,  or  hold 
for  sale  or  other  distribution  after 
shipment  in  interstate  commerce  any 
milk  or  milk  product  in  final  package 
form  for  direct  human  consumption  that 
has  not  been  pasteurized  except  where 
alternative  procedures  are  provided  by 
regulation,  such  as  Part  133  of  this 
chapter  for  curing  of  certain  cheese 
varieties. 

(b)  Except  as  provided  in  paragraphs 
(c)  and  (d)  of  this  section,  the  terms 
"pasteurization."  "pasteurized."  and 
similar  terms  shall  mean  the  process  of 
heating  every  particle  of  milk  and  milk 
product  in  properly  designed  and 
operated  equipment  to  one  of  the 
temperatures  given  in  the  following 
table  and  held  continuously  at  or  above 
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that  temperature  for  at  least  the 
corresponding  specified  time: 


Temperature 


Time 


145 
161 
191 
194 
201 
204 


•F  (63  °C) ' 30  nwnutes 


F  (72  -C) 
•F(89°C). 
'F(90-C). 
'F  (94  "C) . 
'F  (96  'C) . 


212 'F  (100  'C). 


15  seconds. 
1  second. 
0.5  second 
0.1  second. 
0.05  second. 
0.01  second. 


(c)  Eggnog  shall  be  heated  to  at  least 
the  following  temperature  and  time 
specification: 


Temperature 


155-F(69-C). 
175'F(80*C). 
180T(83'C). 


Time 


30  minutes 
25  seconas 
15  seconds 


'  If  the  tat  content  of  the  milk  product  Is  10 
percent  or  more,  or  rf  rt  contains  added  sweet- 
eners, the  speatied  temperature  shall  t>e  in- 
creased by  5  "F  (3  "C). 

(d)  Neither  paragraph  (b)  nor  (c)  of 
this  section  shall  be  construed  as 
barring  any  other  pasteurization  process 
that  has  been  recognized  by  the  Food 
and  Drug  Administration  to  be  equally 
efficient  in  the  destruction  of  microbial 
organisms  of  public  health  significance. 
Frank  E.  Young, 
Commissioner  of  Food  and  Drugs. 

Dated:  Moy  27.  1987. 
Otis  R.  Bowen, 

Secretary  of  Health  and  Human  Services. 
[FR  Doc.  87-13280  Filed  6-10-87;  8:45  am] 

BILLING  CODE  416O-01-M 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  1 

(LR-99-861 

Employees  of  Earrwd  Income  Credit; 
Cross-Reference  to  Temporary 
Regulattons 

AGENCY:  Internal  Revenue  Service, 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking 

by  cross-reference  to  temporary 

regulations. 

summary:  In  the  Rules  and  Regulations 
section  of  this  issue  of  the  Federal 
Register,  the  Internal  Revenue  Service  is 
issuing  temporary  income  tax 
regulations  relating  to  the  procedures 
necessary  to  implement  the  statutory 
requirement  that  employers  notify 
certain  employees  whose  wages  are  not 


subject  to  income  tax  withholding  that 
they  may  be  eligible  for  the  refundable 
earned  income  credit.  The  text  of  those 
temporary  regulations  serves  as  the 
comment  document  for  this  proposed 
rulemaking 

Dates  for  Comments  and  Requests  for  a 
Public  Hearing 

Written  comments  and  requests  for  a 
public  hearing  must  be  delivered  or 
mailed  by  August  10, 1987. 
address:  Send  comments  and  requests 
for  a  public  hearing  to:  Commissioner  of 
Internal  Revenue,  Attention:  CC;LR:T 
(LR-99-R6),  Washington.  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  H.  Ginsburgh  of  the  Legislation 
and  Regulations  Division,  Office  of 
Chief  Counsel,  Internal  Revenue 
Service,  1111  Constitution  Avenue,  NW., 
Washington.  DC  20224  (Attention: 
CC;LR:T)  (202-566-3297.  not  a  toll-free 
call). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  temporary  regulations  in  the 
Rules  and  Regulations  section  of  this 
issue  of  the  Federal  Register  amend  the 
Income  Tax  Regulations  (26  CFR  Part  1) 
under  section  32  of  the  Internal  Revenue 
Code. 

For  the  text  of  the  temporary 
regulations,  see  FT^  Doc.  87-13364  (T.D. 
8142)  published  in  the  Rules  and 
Regulations  section  of  this  issue  of  the 
Federal  Register. 

Regulatory  Flexibility  Act  and  Elxecutive 
Order  12291 

The  Commissioner  of  Internal 
Revenue  has  determined  that  this 
proposed  rule  is  not  a  major  rule  as 
defined  in  Executive  Order  12291  and 
that  a  Regulatory  Impact  Analysis  is 
therefore  not  required.  The  Internal 
Revenue  Service  has  concluded  that  the 
regulations  proposed  herein  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
Accordingly,  these  proposed  regulations 
do  not  constitute  regulations  subject  to 
the  Regulatory  Flexibihty  Act  (5  U.S.C. 
Chapter  6). 

Comments  and  Requests  for  a  Public 
Hearing 

Before  adopting  these  proosed 
regulations,  consideration  will  be  given 
to  any  written  comments  that  are 
submitted  (preferably  eight  copies)  to 
the  Commissioner  of  Internal  Revenue. 
All  comments  will  be  available  for 
public  inspection  and  copying.  A  public 
hearing  will  be  held  upon  written 
request  of  any  person  who  has 
submitted  written  comments.  If  a  public 
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hearing  is  held,  notice  of  the  time  and 
pliice  will  be  published  in  the  Federal 
Register. 

Drafting  Information 

The  principal  author  of  these 
proposed  regulations  is  Robert  H. 
Ginsburgh  of  the  Legislation  and 
Regulations  Division  of  the  Office  of 
Chief  Counsel.  Internal  Revenue 
Service.  However,  personnel  from  other 
offices  of  the  Internal  Revenue  Service 
and  Treasury  Department  participated 
in  developing  the  regulations,  both  on 
matters  of  substance  and  style. 
|<imes  I.  Owens, 

Acting  Commissioner  of  Interna/  Revenue. 
\hH  Doc.  87-13365  Filed  8-10-«7;  8:45  am) 

BILLING  COOC  M3&-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  914 

Permanent  State  Regulatory  Program 
of  Indiana 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSMRE), 
Interior. 

action:  Proposed  amendment  to  State 
code. 

summary:  OSMRE  is  announcing 
procedures  for  the  public  comment 
period  and  for  a  public  hearing  on  the 
substantive  adequacy  of  a  proposed 
program  amendment  to  the  Indiana 
Permanent  Regulatory  Program 
(hereinafter  referred  to  as  the  Indiana 
program)  received  by  OSMRE  pursuant 
to  the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA). 

The  proposed  amendment  submitted 
by  the  State  on  May  6, 1987.  would 
amend  the  Indiana  Surface  Mining  Law 
concerning:  (a)  Exempting  hearing  under 
the  state  surface  mining  law  from  the 
limitations  imposed  by  IC  4-21.5-3- 
25(b):  (b)  establishing  application  and 
permit  fees  by  statute  instead  of  by 
regulation  and  raising  permit  fees  from 
$100  for  each  acre  described  in  the 
application  to  $125  for  each  acre 
described;  (c)  establishing  a  post-1977 
abandoned  mine  reclamation  fund:  (d) 
providing  that  all  civil  penalties 
collected  under  the  law  be  deposited  in 
the  newly-established  post-1977  fund; 
(e)  providing  that  any  money  remaining 
in  a  pre-SMCRA  Stale  surface  minmg 
law  fund  be  withdrawn  and  deposited  in 
the  post-1977  fund:  and.  (f)  the 
amendment  taking  effect  immediately 


upon  passage  by  the  State  Legislature 
(April  30,  1987). 

This  document  sets  forth  the  times 
and  locations  that  the  Indiana  program 
and  proposed  amendment  are  available 
for  public  inspection,  the  comment 
period  during  which  interested  persons 
may  submit  written  comments  on  the 
proposed  amendment  and  information 
pertinent  to  the  public  hearing. 
DATES:  Written  comments  relating  to 
Indiana's  proposed  modification  of  its 
program  not  received  on  or  before  4:00 
p.m.  July  13. 1987.  will  not  necessarily  be 
considered. 

If  requested,  a  public  hearing  will  be 
held  on  July  6. 1987.  beginning  at  10:00 
am.  at  the  location  shown  below  under 

'ADDRESSES." 

ADDRESSES:  Written  comments  should 
lie  mailed  or  hand-delivered  to  Mr. 
Richard  D.  Rieke.  Director.  Indianapolis 
Field  Office.  Office  of  Surface  Mining 
Reclamation  and  Enforcement  Minton- 
Capehart  Federal  Building.  575  North 
Pennsylvania  Street.  Room  301, 
Indianapolis.  Indiana  46204;  Telephone: 
(317)  269-2609. 

If  a  public  hearing  is  held,  its  location 
will  be  at:  OSMRE  Indianapolis  Field 
Office.  Minton-Capehart  Federal 
Building,  575  North  Pennsylvania  Street. 
Room  301,  Indianapolis.  Indiana; 
Telephone;  (317)  269-2BO<i 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Richard  D.  Rieke,  Indianapolis  Field 
Office.  Office  of  Surface  Mining 
Reclamation  and  Enforcement.  Minton- 
Capehart  Federal  Building.  575  North 
Pennsylvania  Street,  Room  301, 
Indianapolis,  Indiana  46204;  Telephone; 
(317)  2fi9-2r>n<1 

SUPPLEMENTARY  INFORMATION: 

I.  Public  Comment  Procedures 
A  vailability  of  Copies 

Copies  of  the  Indiana  program,  the 
proposed  amendment,  and  a  listing  of 
any  scheduled  public  meeting  and  all 
written  comments  received  in  response 
to  this  notice  will  be  available  for 
review  at  the  OSMRE  offices  and  the 
Office  of  the  Slate  Regulatory  Authority 
listed  below,  Monday  through  Friday, 
8:00  a.m.  to  4:00  p.m.,  excluding 
holidays.  Each  requester  may  receive, 
free  of  charge,  one  single  copy  of  the 
proposed  amendment  by  contacting  the 
Indianapolis  Field  Office  listed  below. 
Office  of  Surface  Mining  Reclamation 
and  Enforcement,  Room  5315A,  1100  L 
Street  NW.,  Washington,  DC  20240 
Office  of  Surface  Mining  Reclamation 
and  Enforcement,  Eastern  Field 
Operations,  Program  Analysis 
Division,  10  Parkway  Center,  2nd 
Floor,  Pittsburgh.  PA  15220 


Office  of  Surface  Mining  Reclamation 
and  Enforcement,  Minton-Capehart 
Federal  Building.  575  North 
Pennsylvania  Street.  Room  301. 
Indianapolis.  Indiana  46204 

Indiana  Department  of  Natural 
Resources.  608  Stale  Office  Building. 
Indianapolis.  Indiana  46204 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  amendment  and  include  an 
explanation  in  support  of  the 
commenter's  recommendations. 
Comments  not  received  by  July  13. 1987. 
or  received  at  a  location  other  than  the 
OSMRE  Indianapolis  Field  Office,  will 
not  necessarily  be  considered. 

Public  Hearing 

Persons  wishing  to  comment  at  the 
public  hearing  should  conlnct  the  prrson 
listed  under  "FOR  FURTHER  information 
CONTACT"  by  the  close  of  business  June 
26, 1987.  If  no  one  requests  to  comment 
at  the  public  hearing,  the  hearing  will 
not  be  held. 

If  only  one  person  requests  to 
comment,  a  public  meeting,  rather  than 
a  public  hearing  may  be  held  and  the 
results  of  the  meeting  included  in  the 
Administrative  Record. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  and  will 
greatly  assist  the  transcriber. 

Submission  of  written  statements  in 
advance  of  the  hearing  will  allow 
OSMRE  officials  to  prepare  appropriate 
questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  comment  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  comment  and  wish  to 
do  so  will  be  heard  following  those 
scheduled.  The  hearing  will  end  after  all 
persons  scheduled  to  comment  and 
persons  in  the  audience  who  wish  to 
comment  have  been  heard. 

Public  Meeting 

Persons  wishing  to  meet  with  OSMRE 
representatives  to  discuss  the  proposed 
amendment  may  request  a  meeting  at 
the  OSMRE  office  listed  in 
"ADDRESSES"  by  contacting  Ihe  person 
listed  under  "FOR  further  information 
contact." 

All  such  meetings  are  open  to  Ihe 
public  and.  if  possible,  notices  of 
meetings  will  be  posted  in  advance  in 
the  Administrative  Record.  A  written 
summary  of  each  public  meeting  will  be 
made  a  part  of  the  Administrative 
Record. 


II.  Discussion  of  the  Proposed 
Amendment 

Information  regarding  the  general 
background  on  the  Indiana  State 
Program,  including  the  Secretary's 
Findings,  the  disposition  of  comments 
and  a  detailed  explanation  of  the 
conditions  of  approval  of  the  Indiana 
program  can  be  found  in  the  July  16. 
1982  Federal  Register  (47  FR  32071- 
32108). 

By  letter  dated  May  6, 1987 
(Administrative  Record  No.  IND-0483), 
the  Indiana  Department  of  Natural 
Resources  submitted  to  OSMRE 
pursuant  to  30  CFR  732.17,  a  proposed 
State  program  amendment  for  approval. 
The  amendment  would  modify  the 
Indiana  Surface  Mining  Law  at  Indiana 
Code  13-4.1.  The  amendment  is 
comprised  of  six  separate  sections. 
Section  1  adds  to  the  law  new  Section 
IC  13-4.1-1-8  which  exempts  hearings 
under  the  State  surface  mining  law  from 
the  limitations  imposed  by  IC  4-21.5-3- 
25(d)  (one  of  the  new  provisions  of  the 
Administrative  Adjudication  Act 
enacted  by  the  1966  Indiana  General 
Assembly  and  objected  to  by  OSMRE, 
see  51  Federal  Register  44926,  December 
15, 1987).  Section  2  amends  IC  13-4.1-3- 
2  and  establishes  application  and  permit 
fees  by  statute  instead  of  by  regulation, 
as  had  previously  been  the  case;  the 
permit  fee  is  raised  from  one  hundred 
dollars  ($100)  to  one  hundred  twenty- 
five  dollars  ($125)  for  each  acre 
described  in  the  application.  Section  3 
amends  IC  13-4.1-6-8  by  establishing  a 
post-1977  abandoned  mine  reclamation 
fund  and  providing  that  interest  in  the 
fund  remains  in  the  fund.  Section  4  adds 
IC  13-4.1-12-6  to  provide  that  all  civil 
penalties  collected  under  the  Indiana 
Surface  Mining  Law  shall  be  deposited 
tn  the  newly  established  post-1977  fund. 
Section  5  provides  that  any  money 
remaining  in  a  fund  created  by  the  "pre- 
SMCRA  "  Stale  surface  mining  law,  IC 
13-4-6-5,  shall  be  withdrawn  and 
deposited  in  the  post-1977  abandoned 
mine  reclamation  fund.  Section  6 
provides  that  Senate  Enrolled  Act  No.  42 
take  effect  immediately  upon  passage 
(April  30, 1987). 

Pursuant  to  30  CFR  732.15  and  732.17, 
the  Director  requests  public  comment  on 
the  adequacy  of  the  above 
modifications.  If  the  Director  determines 
that  the  proposed  modifications  are  in 
accordance  with  SMCRA,  and 
consistent  with  the  Federal  regulation, 
the  amendment  will  be  incorporated  as 
part  of  the  approved  Indiana  program. 

Procedural  Matters 

1.  Compliance  with  the  National 
Environmental  Policy  Act:  The 


Secretary  has  determined  that,  pursuant 
to  section  702(d)  of  SMCRA,  30  U.S.C. 
1292(d),  no  environmental  impact 
statement  need  be  prepared  on  this 
rulemaking. 

2.  Executive  Order  No.  12291  and  the 
Regulatory  Flexibility  Act:  On  August 
28, 1981,  the  Office  of  Management  and 
Budget  (OMB)  granted  OSMRE  an 
exemption  from  sections  3,  4,  7,  and  8  of 
Executive  Order  12291  for  actions 
directly  related  to  approval  or 
conditional  approval  of  State  regulatory 
programs.  Regulatory  Impact  Analysis 
and  regulatory  review  by  OMB.  The 
Department  of  the  Interior  has 
determined  that  this  rule  would  not  have 
a  significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  60  et  seq).  This  rule  would  not 
impose  any  new  requirements 
established  by  SMCRA  and  the  Federal 
rules  will  be  met  by  the  State. 

3.  Paperwork  Reduction  Act:  This  rule 
does  not  contain  information  collections 
requirements  which  require  approval  by 
the  Office  of  Management  and  Budget 
under  44  U.S.C.  3507. 

List  of  Subjects  in  30  CFR  Part  914 

Coal  mining.  Intergovemment 
relations,  Surface  mining.  Underground 
mining. 

Dated:  June  2, 1987. 
Carl  C.  Close, 

Assistant  Director.  Eastern  Field  Operations. 
[VR  Doc.  87-12969  Filed  6-10-87;  8:45  am) 

IBILUNG  CODE  431CKI5-M 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  100 
ICGD  09-87-141 

Special  Local  Regulations:  East  River 
Classic,  Niagara  River,  North 
Tonawanda,  NY 

agency:  Coast  Guard.  DOT. 

action:  Notice  of  proposed  rulemaking. 

summary:  The  Coast  Guard  is 
considering  a  proposal  to  establish 
Special  Local  Regulations  for  the  East 
River  Classic  to  be  held  on  the  Nicagara 
River.  This  event  will  be  held  on  13 
September  1987.  The  regulations  are 
needed  to  provide  for  the  safety  of  life 
on  navigable  waters  during  the  event. 
DATES:  Comments  must  be  received  on 
or  before  July  17, 1987. 

ADDRESSES:  Comments  should  be 
mailed  to  Commander  (inc).  Ninth  Coast 
Guard  District.  1240  East  9th  Street. 


Cleveland.  OH  44199.  The  comments 
will  be  available  for  inspection  and 
copying  at  the  Ice  Navigation  Center.  ' 
Room  2007A.  1240  East  9th  Street. 
Cleveland,  OH.  Normal  office  hours  are 
between  7:30  a.m.  and  4:30  p.m.,  Monday 
through  Friday,  except  holidays. 
Comments  may  also  be  hand-delivered. 
FOR  further  INFORMATION  CONTACT 
CWO  Gerald  M.  Trackim.  Office  of 
Search  and  Rescue.  Ninth  Coast  Guard 
District.  1240  E  9th  St.,  Cleveland,  OH 
44199,  (216)  522-3982. 
SUPPLEMENTARY  INFORMATION: 

Interested  persons  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  written  views,  data  or 
arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  notice  (CGD 
09-87-14)  and  the  specific  section  of  the 
proposal  to  which  their  comments  apply, 
and  give  reasons  for  each  comment. 
Receipt  of  comments  will  be 
acknowledged  if  a  stamped,  self- 
addressed  postcard  or  envelope  is 
enclosed.  The  rules  may  be  changed  in 
light  of  comments  received.  All 
comments  received  before  the 
expiration  of  the  comment  period  will  be 
considered  before  final  action  is  taken 
in  this  proposal.  No  pubUc  hearing  is 
planned,  but  one  may  be  held  if  written 
requests  for  a  hearing  are  received  and 
it  is  determined  that  the  opportunity  to 
make  oral  presentations  will  aid  the 
rulemaking  process. 

Drafting  Information 

The  drafters  of  this  regulation  are 
CWO  Gerald  M.  Trackim,  project 
officer,  Office  of  Search  and  Rescue  and 
LCDR  C.V.  Mosebach,  project  attorney, 
Ninth  Coast  Guard  District  Legal  Office. 

Discussion  of  Regulations 

The  East  River  Classic  will  be 
conducted  on  the  Niagara  River  on  13 
September  1987.  This  event  will  have  an 
estimated  50  power  boats  which  could 
pose  hazards  to  navigation  in  the  area. 
Vessels  desiring  to  transit  the  regulated 
area  may  do  so  only  with  prior  approval 
of  the  Patrol  Commander  (U.S.  Coast 
Guard  Station  Buffalo.  NY). 

Economic  Assessment  and  Certification 

This  proposed  regulation  is 
considered  to  be  non-major  under 
Executive  Order  12291  on  Federal 
Regulation  and  nonsignificant  under 
Department  of  Transportation  regulatory 
policies  and  procedures  (44  FR  11034; 
February  26, 1979).  The  economic  impact 
of  this  proposal  is  expected  to  be  so 
minimal  that  a  full  regulatory  evaluation 
is  unnecessary.  This  event  will  draw  a 
large  number  of  spectator  craft  into  the 
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area  for  the  duration  of  the  event.  This 
should  have  a  favorable  impact  on 
commercial  facilities  providing  services 
to  the  spectators.  Any  impact  on 
commercial  traffic  in  the  area  will  be 
neglijjible. 

Since  the  impact  of  this  regulation  is 
expected  to  be  minimal,  the  Coast 
Guard  certifies  that  it  will  not  have  a 
significant  economic  impact  on  a 
subslnntial  number  of  small  entities. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safety.  Navigation  (water). 

Proposed  Regulations 

In  consideration  of  the  foregoing.  Part 
100  of  Title  33,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  100-HAMENDEDl 

1.  The  authority  citation  for  Part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1233:  49  CFR  1.46  and 
33  CKR  100.35. 

2.  Part  100  is  amended  to  add  a 
temporary  $  100.35-0914  to  read  as 
follows: 

^100.35-0914     East  River  Classic— Niagara 
River. 

(a)  Regulated  Area:  That  portion  of 
the  east  branch  of  the  Niagara  River, 
from  the  South  Grand  Island  Bridge  to 
an  east-west  line  from  the  south 
entrance  of  the  Niagara  River  Yacht 
Club,  including  the  waters  surrounding 
Tonawanda  Island. 

(b)  Special  Local  Regulations:  (1)  The 
above  area  will  be  closed  to  navigation 
or  anchorage  from  10:00  A.M.  (local 
time)  until  1:30  P.M.  on  13  September 
1987. 

(2)  Vessels  desiring  to  transit  the 
restricted  area  may  do  so  only  with 
prior  approval  of  the  Patrol  Commander 
(U.S.  Coast  Guard  Station,  Buffalo.  NY) 
and  when  so  directed  by  that  officer. 
The  Patrol  Commander  may  be 
contacted  on  channel  16  (156.8  MHZ)  by 
the  call  sign  "Coast  Guard  Patrol 
Commander".  Vessels  will  be  operated 
at  a  no  wake  speed  to  reduce  the  wake 
to  a  minimum  and  in  a  manner  which 
will  not  endanger  participants  in  the 
event  or  any  other  craft.  These  rules 
shall  not  apply  to  participants  in  the 
event  or  vessels  of  the  patrol,  in  the 
performance  of  their  assigned  duties. 

(3)  A  succession  of  sharp,  short 
signals  by  whistle  or  horn  from  vessels 
patrolling  the  areas  under  the  direction 
of  the  U.S.  Coast  Guard  Patrol 
CommanHpr  sh;<ll  serve  as  a  signal  to 
stop.  Vessels  signaled  shall  stop  and 
shall  comply  with  the  orders  of  the 
Patrol  Vessel;  failure  to  do  so  may  result 


in  expulsion  from  the  area,  citation  for 
failure  to  comply,  or  both. 

(4)  Effective  Dates:  These  regulations 
will  become  effective  and  terminate  on 
13  September  1987. 

Dated:  |une  4.  1987. 
A.  M.  Danielson. 

RADM.  U.S.  Coast  Guard  Commander.  Ninth 

Coast  Guard  Distnct. 

jFR  Doc.  87-13358  Filed  6-10-87;  8:45  am) 
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DEPARTVENTOF  AGRICULTURE 

Forest  Service 

36  CFR  Part  211 

Public  Appeal  Procedures  of 
Management  Decisions,  Request  lor 
Comments 

agency:  Korest  Service.  USDA. 

ACTION:  Review  of  existing  regulations; 
request  for  public  comment. 

summary:  The  rules  at  36  CFR  211.18 
establish  the  process  and  procedures  by 
which  the  public  may  appeal  a  National 
Forest  System  management  decision.  As 
noted  in  the  Unified  Regulatory  Agenda 
of  April  27. 1987.  (52  FR  14144).  the 
Forest  Service  is  beginning  a  review  of 
the  rules  as  required  by  E.  0. 12291.  The 
Service  is  interested  in  hearing  from 
individuals,  organizations,  and  other 
public  agencies  about  the  appeals 
process  and  its  conduct.  The  Agency  is 
particularly  interested  in  how  well  the 
process  meets  current  needs  and  is 
likely  to  meet  future  needs  and  what  the 
public  likes  and  dislikes  about  it. 
DATE:  Comments  must  be  received  by 
luly  13. 1987. 

ADDRESSES:  Send  written  comments  to 
Appeal  Regulation  Review  Team  (1570). 
Forest  Service.  USDA.  P.  O.  Box  96090 
(Rm.  4211-S),  Washington,  DC  20090- 
6090. 

FOR  FURTHER  INFORMATION  CONTACr. 
Larry  Hill.  Stuff  Assistant.  National 
Forest  System.  382-9349. 

Dated:  )une  8.  1987. 
George  M.  Leonard. 
Associate  Chief. 

jFR  Doc.  87-13395  Filed  6-10-87:  8:45  am) 
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36  CFR  Part  223 

Return  of  National  Forest  System 
Timber 

AGENCV:  Forest  Service,  USDA. 
ACnoM:  Proposed  rule. 


summary:  On  June  27, 1985,  the  Forest 
Service  published  the  final  rule  (50  FR 
26660)  implementing  those  provisions  of 
the  Federal  Timber  Contract  Payment 
Modification  Act  (FTCPMA)  that  allow 
holders  of  certain  Forest  Service  timber 
sale  contracts  to  buy  out  of  all  or  a 
portion  of  those  contracts.  Members  of 
the  timber  industry  have  challenged 
certain  parts  of  that  rule  as  arbitrary, 
capricious,  and  an  abuse  of  discretion 
tiy  the  Forest  Service.  In  response  the 
Forest  Service  is  reconsidering  one  of 
the  requirements  for  release  of  a 
purchaser  from  further  obligations  under 
a  contract  selected  for  return  to  the 
Government  (36  CFR  223.178(b)(4)).  In 
addition,  the  Forest  Service  proposes  a 
deadline  for  fulfilling  all  of  the 
requirements  for  completion  of  the  buy- 
out process  authorized  in  1984  by  the 
FTCPMA. 

DATE:  Comments  must  be  received  by 
July  13. 1987. 

ADDRESSES:  Send  written  comments  to 
V  Udlc  Robertson.  Chief  (2400).  Forest 
Service.  USDA.  P.  O.  Box  96090, 
Washington.  DC  20013. 

The  public  may  inspect  comments 
received  on  this  proposed  rule  in  the 
Office  of  the  Director.  Timber 
Management  Staff.  Room  3207.  South 
Building,  14th  and  Independence  SW.. 
Washington.  DC.  between  the  hours  of 
8:30  a.m.  and  4:30  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  ,M.  Spores.  Timber  Management 
Staff.  (202)  447-4051. 

SUPPLEMENTARY  INFORMATION: 

Following  the  June  27,  1M85.  publication 
(50  FR  26660)  of  the  final  rule 
implementing  the  buy-out  provisions  of 
the  Federal  Timber  Contract  Payment 
Modification  Act  (FTCPMA),  lawsuits 
were  filed  challenging  certain  portions 
of  that  rule.  One  of  the  sections 
challenged  was  36  CFR  223.178(b)(4), 
which  requires  the  purchaser  to  release 
any  claims  it  may  have  arising  from  a 
returned  contract  prior  to  the 
Government  releasing  the  purchaser 
from  its  obligations  to  cut.  remove,  and 
pay  for  timber  under  that  contract.  The 
rule  at  issue  provides,  in  part: 

(b)  Release  from  further  obligations.  The 
Forest  Service  shall  by  contract  closure, 
release  a  purchaser  from  further  obligations 
to  cut.  remove,  and  pay  for  timber  under  a 
returned  contract  upon:  *   *  * 

(4)  Release  of  the  CovemmenI  from  all 
claims  anting  from  the  returned  contract. 

The  process  established  by  the  Forest 
Service  also  provides  that  the 
Government  signs  a  release  of  any  claim 
under  the  contract  it  may  have  against 
the  purchaser  which  is  not  preserved  by 


the  FTCPMA  and  its  implementing 
rrgulations. 

Judge  Conti,  in  Sierra  Pacific 
Industries,  et  al.  v.  John  Block  et  al..  643 
F.  Supp  1256  (ND  Cal.  1986)  held  that 
this  regulation  was  valid  in  that  it  was 
consistent  with  the  purposes  of  the 
Federal  Timber  Contract  Payment 
Modification  Act  and  within  the 
authority  of  the  Secretary  of  Agriculture, 
ludge  Frye,  in  Big  Flat  Timber  Company 
et  al.  V.  Richard  Lyng  et  al.,  No.  85- 
1501-FR  (D.  Or  March  3, 1987). 
concurred  but  set  aside  this  particular 
rt>quirement  as  unlawful  because,  prior 
to  its  promulgation  as  a  final  rule 
adequate  notice  was  not  given  the 
public  as  required  by  the  Administrative 
Procedures  Act.  Accordingly,  the  agency 
is  requesting  specific  comments  on  this 
requirement  in  the  rtde.  After  full 
consideration  of  those  comments,  the 
agency  will  determine  if  any  change  in 
the  rule  is  needed  and  will  publish  any 
change  in  this  provision  along  with  the 
olher  changes  to  the  rule  proposed  in 
this  rule-making. 

The  Forest  Service  believe  that  the 
claim  release  requirement  not  only 
reflects  Congressional  intent  but  also 
conforms  to  the  statutory  scheme  set- 
forth  in  the  Federal  Timber  Contract 
Payment  Modification  Act.  The  statute 
clearly  contemplates  closure  and 
termination  of  contracts  once  a  "buy 
out"  is  completed.  It  also  evisions 
prompt  resale  of  the  timber  returned  to 
the  Government  pursuant  to  the 
rrCPMA.  Congress  specifically 
addressed  the  treatment  of  outstanding 
contract  claims  and  chose  to  preserve 
only  certain  Government  claims. 
Congress  made  no  mention  of  a 
purchaser's  contract  claims,  if  any, 
against  the  Government. 

In  promulgating  the  requirement  that  a 
purchaser  release  its  claims  under  a 
contract  requested  to  be  returned  to  the 
Government,  the  Forest  Service 
recognized  that  this  requriement  would 
result  in  purchasers  waiving  not  just 
future  claims  on  a  surrendered  contract 
but  also  claims  at  varying  stages  of 
consideration,  including  active  litigation. 
Consideration  of  any  contract  claims 
against  the  Government  was  viewed  as 
one  of  many  factors  a  purchaser  must 
weigh  in  selecting  which,  if  any,  of  its 
eligible  contracts  it  wishes  to  request  for 
buy-out;  for  example,  the  purchaser 
must  weigh  the  costs  of  performing  the 
contract  versus  the  cost  of  buying  it  out. 
Using  limited  resources  to  litigate 
purchasers'  claims  on  contracts  returned 
to  the  Government  pursuant  to  the 
FTCPMA  was  viewed  as  inconsistent 
with  Congressional  intent,  the  statute, 
and  sound  policy. 


In  addition  to  Congressional  intent 
with  regard  to  claims,  section  2(a)(5)(A) 
of  the  Federal  Timber  Contract  Payment 
Modification  Act  states  that  timber  from 
returned  or  defaulted  contracts  shall  be 
given  preference  for  resale  in  the  Forest 
Service  timber  sale  program,  and  that 
such  timber  shall  be  offered  for  resale  in 
an  orderly  fashion.  To  meet  this 
Congressional  intent  to  reoffer  the 
returned  sales  in  a  timely  manner 
requires  a  timely  closure  of  the  original 
contracts. 

It  is  almost  two  years  since  the  final 
buy-out  rule  was  published.  Most  of  the 
contracts  bought  out  have  been  closed 
and,  in  accordance  with  Congressional 
intent,  resale  of  this  timber  has 
proceeded  on  a  priority  basis.  However, 
some  timber  sale  purchasers  have  not 
executed  the  contract  closure 
agreements.  This  delay  thwarts  the 
intent  of  Congress  and  obstructs  the 
orderly  management  of  national  forest 
resources.  The  claims  release  provision 
of  §  223.178(b)(4)  is  necessary  to  ensure 
closure  of  these  returned  sales  and  to 
proceed  with  the  resale  of  the  returned 
timber. 

In  order  to  expedite  the  timely 
reoffering  of  returned  contracts  and  to 
conclude  the  buy-out  program 
established  by  the  FTCPMA,  the  Forest 
Service,  in  addition  to  requesting 
comment  on  existing  §  223.178(b)(4), 
proposes  that  new  paragraphs  (5)  and 
(6)  be  added  to  36  CFR  223.178(b). 
Paragraph  (5)  would  establish  a 
deadline  by  which  all  of  the  necessary 
paperwork  to  buy-out  and  close  a 
contract  must  be  submitted  to  the  Forest 
Service.  The  FTCPMA  established  a 
one-time  opportunity  to  "buy  out"  of 
certain  timber  sale  contracts.  Sufficient 
time  has  lapsed  whereby  necessary 
paperwork  by  the  Forest  Service  has 
been  submitted  to  the  purchasers  and 
the  program  should  be  terminated  in 
order  for  limited  resources  to  be 
expended  on  resale  and  other  matters. 
Paragraph  (6)  would  provide  that  failure 
to  comply  with  the  requirements  in 
subsection  (b)  of  36  CFR  223.178  in  a 
timely  manner  would  result  in  rejection 
of  the  applicable  contracts. 

Regulatory  Impact 

This  action  has  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  pursuant  to  Executive  Order 
12291.  The  Assistant  Secretary  for 
Natural  Resources  and  Environment  has 
determined  that  this  regulation  is  not  a 
major  rule.  It  implements  those  portions 
of  the  Federal  Timber  Contract  Payment 
Modification  Act  that  allow  a  purchaser 
of  Forest  Service  timber  sale  contracts 
to  return  certain  of  these  contracts  to 
the  Secretary  of  Agriculture  upon 


satisfaction  of  specified  conditions  and 
payments.  The  Federal  Timber  Contract 
Payment  Modification  Act  is  intended  to 
prevent  a  large  number  of  isolvencies 
among  purchasers  of  federal  timber,  to 
preserve  the  employment  generated  by 
the  forest  products  industry,  and  to 
avoid  financial  disruption  to 
communities  economically  dependent 
upon  the  industry. 

The  only  discretion  available  to  the 
Secretary  is  in  establishing 
administrative  procedures  to  implement 
the  buy-out  provisions  of  the  act.  The 
implementing  procedures  in  these  rules 
are  designed  to  minimize  further  cost  to 
both  the  Government  and  purchasers  by: 

1.  Limiting  procedures  to  those  set- 
forth  in  the  act  as  much  as  possible: 

2.  Following  standard  Forest  Service 
contracting  practices  and  procedures 
whenever  possible; 

3.  Providing  cost  effective  methods  for 
administering  the  buy-out  provisions; 
and, 

4.  Minimizing  delay  and  disruption  to 
the  ongoing  timber  management 
program  and  to  purchasers  of  timber 
sales. 

Separate  from  the  provisions  of  the 
act,  the  procedures  implemented  by  this 
rule  will  not  have  an  annual  effect  on   .. 
the  economy  of  $100  million  or  more, 
will  not  result  in  major  increases  in 
costs  for  consumers,  individual 
industries.  Federal.  State,  or  local 
Government  agencies  or  geographic 
regions,  and  will  not  have  significant 
adverse  effects  on  the  ability  of  United 
States-based  industries  to  complete  with 
foreign-based  enterprises  in  domestic  or 
export  markets. 

The  Assistant  Secretary  of  Agriculture 
for  Natural  Resources  and  Environment 
has  also  determined  that  this  rule,  in 
and  of  itself,  will  not  have  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  act  applies 
equally  to  small  and  large  entities  and 
establishes  the  qualifications  and  the 
calculation  of  the  amount  to  be  paid  or 
arrangements  to  be  made  in  order  to  buy 
out  a  Federal  timber  contract. 

Based  on  environmental  analysis,  the 
proposed  rule  would  not  significantly 
affect  the  environment.  An  environment 
impact  statement  is  not  required  under 
the  National  Environmental  Policy  Act 
of  1969  (42  U.S.C.  4223(2)(c)). 
Furthermore,  the  proposed  rule  will  not 
result  in  additional  procedures  or 
paperwork  not  already  required  by  law. 
Therefore,  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3507)  are  not  applicable. 
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List  of  Subjfscts  in  36  CFR  Part  223 

Exports.  Government  contracts. 
National  Forest,  Reporting  and 
recordkeeping  rpquirrments.  Timber. 

PART  223— [AMENDED] 

In  addition  to  requesting  comment  on 
existing  §  223.178(b)(4)  it  is  also 
proposed  to  amend  Part  223  of  Chapter 
II  of  Title  38  of  the  Code  of  Federal 
Regulations  as  follows: 

1.  The  authority  citation  for  Part  223  to 
read  as  follows: 

Authority:  Sec.  14.  Pub.  L.  94-588  90  Stat. 
2958,  16  U  S.C.  427a.  unless  otherwise  noted. 
Sees  223.49  and  223  SO  also  issued  under  Sec 
2.  Pub.  L  98-478,  98  Slat.  2213.  16  U  S.C.  618. 

2.  Revise  S  223.178(b)  to  read  as 
follows: 

§  223. 1 78     Return  of  contracts. 

•  •  •  «  * 

(b)  Release  from  further  obligations. 
The  Forest  Service  shall,  by  contract 
closure,  release  a  purchaser  from  further 
obligations  to  cut,  remove,  and  pay  for 
timber  under  a  returned  contract  upon: 

(1)  Timely  payment  or  arrangement 
for  payment  (§  223.181)  of  the  applicable 
but-out  cost;  and, 

(2)(i)  Timely  fulfillment  of  any 
Government  claims  that  arose  under  the 
contract  (other  than  damages  due  to  a 
purchasers  failure  to  cut  under  contract 
provisions  B9.4,  BT9.4,  or  16)  which  has 
been  asserted  by  the  contracting  officer 
prior  to  the  Forest  Service  release  from 
further  obligations:  or 

(ii)  Agreement  to  retain  payment  and 
performance  guarantees  under  the 
contract  pending  resolution  of  the 
Governmenfo  claim. 

(3)  Timely  completion  of  the 
conditions  prescribed  by  the  Regional 
Forester  if  the  contract  is  a  conditionally 
returned  contract  [%  223.177);  and 

(4)  Release  of  the  Government  from 
all  claims  arising  from  the  return 
contract. 

(5)  Purchaser's  return  of  the  executed 
closure  papers  within  30  calendar  days 
of  receipt  of  the  closure  agreement  from 
the  Contracting  Officer  or  within  90 
calendar  days  of  the  effective  date  of 
this  provision,  whichever  date  is  later. 

(6)  Failure  to  fulfdl  any  of  the 
requirements  set  forth  in  paragraph  (b) 
(1)  through  (5)  of  this  section  will  result 
in  rejection  of  the  applicable  contract(s) 
from  this  buy-out  program  unless  the 
Regional  Forester  determines  the  delay 
was  caused  by  the  purchaser  being 
physically  incapable  of  timely  satisfying 
these  requirements.  However,  rejection 
of  contracts  for  failure  to  fulfill  any  of 
the  requirements  set  forth  in  paragraph 
(b)  (l)-(5)  of  this  section  in  a  timely 


manner  is  not  the  basis  for  an  amended 
application  for  contract  buy-out. 

Dated:  May  11.  1987. 
Douf las  W.  MacClevry, 

Deputy  Assistant  Secretary  for  Natural 

Resources  and  Environment. 

[VK  Doc.  87-13385  Filed  ft-10-87:  8  45  Hm| 

BILLING  COO£  MIO-H-M 

VETERANS  ADMINISTRATION 
38  CFR  Part  8 

National  Service  Life  Insurance 

AGEMCV:  Veterans  Administration. 
action:  Proposed  Regulatory 
Amendment, 

SUMMARY:  The  Veterans  Administration 
(VA)  18  amending  its  National  Service 
Life  Insurance  (NSU)  policy  loan 
regulation  to  provide  that  the  rale  of 
interest  on  all  loans  applied  for  on  and 
after  the  effective  date  of  this  regulation 
may  be  periodically  adjusted.  This  is  a 
change  from  the  VA's  existing  policy  of 
issuing  loans  with  interest  rales  which 
are  fixed  for  the  term  of  the  loan.  The 
variable  loan  rate  will  be  based  on  the 
level  of  an  economic  indicator,  and  after 
October  1, 1988,  may  not  be  adjusted 
more  frequently  ihan  once  a  year. 
Notice  of  the  prevailing  variable  loan 
rale  will  be  provided  at  the  time  a 
policyholder  applies  for  a  loan.  Notice  of 
changes  to  the  loan  rate  will  be 
published  in  the  Federal  Register,  and 
notice  of  increases  will  be  provided 
directly  to  existing  variable  loan 
borrowers.  The  variable  loan  rate 
established  as  of  the  effective  date  of 
this  regulation  is  8  percent.  The  interest 
rales  on  United  States  Government  Life 
Insurance  (USGIJ)  policy  loans  and 
existing  fixed  rate  NSLI  policy  loans  will 
not  be  changed  by  this  amendment. 
Policyholders  with  existing  11  percent 
fixed  rate  loans  will  be  offered  the 
opportunity  to  exchange  their  11  percent 
loans  for  variable  rate  loans. 
DATE:  Comments  must  be  received  on  or 
before  July  13, 1987.  The  effective  dale 
of  this  regulatory  amendment  is 
proposed  to  be  the  first  Monday  30  days 
after  the  dale  of  final  publication. 
ADDAESS:  Interested  persons  are  invited 
to  submit  written  comments, 
suggestions,  or  objections  regarding  this 
proposed  regulatory  amendment  to: 
Administrator  of  Veterans  Affairs 
(271A),  Veterans  Administration,  810 
Vermont  Avenue,  NW,  Washington,  DC 
20420.  All  written  comments  received 
will  be  available  for  public  inspection 
only  in  the  Veterans  Services  Unit. 
Room  132.  of  the  above  address. 


between  the  hours  of  8:00  a.m.  and  4:30 
p.m.,  Monday  through  Friday  (except 

holidays)  until  I'l'v  >A  IQA"^ 

FOR  FURTHER  INFORMATION  CONTACT: 

Paul  F.  Koons.  Assistant  Director  for 
Insurance.  Veterans  Administration 
Regional  Office  and  Insurance  Center. 
P.O.  Box  8079,  Philadelphia,  PA  19101 

(315)951-5360. 

SUPPLEMENTARY  INFORMATION:  Under 

this  proposal,  the  interest  rale  on  all 
NSLI  policy  loans  applied  for  or 
exchanged  on  or  after  the  effective  date 
of  this  regulation  will  be  adjustable.  The 
initial  variable  loan  rate  will  be  set  at  8 
percent  based  on  the  yield  of  an 
economic  indicator  (U.S.  Treasury 
Securities,  10-year  Constant  Maturities) 
for  the  month  of  May  1987.  This  rale  will 
remain  in  effect  until  at  least  October  1, 
1988,  at  which  time  the  rate  will  be 
subject  to  change.  Each  year,  beginning 
in  1988.  the  Veterans  Administration 
will  make  a  determination  whether  a 
rale  change  is  needed,  based  on  the 
yield  on  an  economic  indicator  (U.S. 
Treasury  Securities,  10-year  Constant 
Maturities)  for  the  month  of  June  of  that 
year. 

A  rate  change  will  be  triggered  by 
movement  of  the  economic  indicator  to 
a  level  which  is  higher  or  lower  than  the 
existing  rate.  If  a  rate  change  is 
necessary,  it  will  be  made  effective  on 
the  first  of  Oclobei'  following  a 
determination  that  a  rate  change  is 
required.  The  new  rate  will  be  set  at  the 
level  of  the  economic  indicator  rounded 
down  to  the  next  whole  number,  unless 
this  would  result  in  a  rate  which  is 
above  12  percent  or  below  5  percent.  In 
that  event,  the  rate  would  be  set  at  the 
closest  whole  percentage  within  the 
permitted  range — either  12  or  5 
percent— depending  on  the  level  of  the 
indicator.  The  upper  and  lower  level 
rate  limits  are  provided  to  protect 
borrowers  from  potentially  high  interest 
rates,  while  at  the  same  time  ensuring 
the  financial  integrity  of  the  NSLI 
program.  By  tracking  an  economic 
indicator  which  reflects  current 
economic  conditions,  the  loan  rate  will 
remain  consistent  with  other  new  NSLI 
trust  fund  interest  earnings,  thereby 
avoiding  any  significant  impact  on 
dividends  to  policyholders.  After 
October  1, 1988.  rate  changes  may  not 
be  made  more  frequently  than  once  a 
year. 

The  Administrator  hereby  certifies 
that  this  proposed  regulatory 
amendment,  if  promulgated,  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act  (RFA).  5  U.S.C.  801-612. 


Pursuant  to  5  U.S.C.  B05(b).  this 
proposed  regulatory  amendment  is, 
therefore,  exempt  from  the  initial  and 
final  regulatory  flexibility  analyses 
requirements  of  §  §  60.1  and  604.  The 
reason  for  this  certification  is  that  this 
rule  will  affect  only  certain  NSU 
policyholders.  It  will,  therefore,  have  no 
significant  direct  impact  on  small 
entities  in  terms  of  compliance  costs, 
paperwork  requirements  or  effects  on 
competition. 

The  Agency  has  also  determined  that 
this  proposed  regulatory  amendment  is 
nonmajor  in  accordance  with  Executive 
Order  12291,  Federal  Regulation.  The 
regulation  will  not  have  a  large  effect  on 
the  economy,  will  not  cause  an  increase 
in  costs  or  prices,  and  will  not  otherwise 
have  any  significant  adverse  economic 
effects. 

List  of  Subjects  in  38  CFR  Part  8 

Life  insurance.  Veterans. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  is  64,103) 

Approved:  February  3,  1987. 
Thomas  K.  Tumage, 
Administrator. 

PARTS— (AMENDED) 

In  38  CFR  Part  8,  United  Slates 
National  Service  Life  Insurance,  S  8.28  is 
proposed  to  be  revised  to  read  as 
follows: 

§  8.28    Policy  loans. 

(a)  At  any  time  afier  the  premiums  for 
the  first  policy  year  have  been  paid  and 
earned  and  before  default  in  payment  of 
any  subsequent  premium,  and  upon  the 
execution  of  a  loan  agreement 
satisfactory  to  the  Administrator,  the 
United  States  will  lend  to  the  insured  on 
the  security  of  his  or  her  National 
Service  Life  Insurance  policy,  any 
amount  which  will  not  exceed  94 
percent  of  the  reserve,  and  any 
indebtedness  on  the  policy  shall  be 
deducted  from  the  amount  advanced  on 
such  loan.  At  any  lime  before  default  in 
the  payment  of  the  premium,  the  loan 
may  be  repaid  in  full  or  in  amounts  of  $5 
or  more.  Failure  to  pay  either  the 
amount  of  the  loan  or  the  interest 
thereon  shall  not  make  the  policy 
voidable  unless  the  total  indebtedness 
shall  equal  or  exceed  the  cash  value. 
When  the  amount  of  the  indebtedness 
equals  or  exceeds  the  cash  value,  the 
policy  shall  become  voidable.  On  loans 
applied  for  before  the  effective  dale  of 
this  regulation  (the  first  Monday  at  least 
30  days  after  the  date  of  final 
publication  in  the  Federal  Register),  and 
not  exchanged  pursuant  to  paragraph  (b) 
of  this  section,  the  policy  loan  interest 
rale  in  effect  when  the  loan  was  applied 


for  shall  not  be  increased  for  the  term  of 
the  loan. 

(b)  Loans  applied  for  or  exchanged  on 
and  after  the  effective  date  of  this 
regulation  (the  first  Monday  at  least  30 
days  after  the  date  of  final  publication 
in  the  Federal  Register),  shall  bear 
interest  at  a  rale  which  may  be  varied 
during  the  term  of  the  loan,  not  more 
frequently  than  once  a  year,  as  provided 
by  paragraphs  (c)  and  (d)  of  this  section. 
Afier  October  1, 1988,  the  policy  loan 
rate  shall  not  be  varied  more  frequently 
than  once  a  year.  Notification  of  the 
initial  rate  of  interest  on  new  loans  will 
be  forwarded  at  the  lime  the  loan  is 
made.  Policyholders  with  existing 
variable  rale  loans  will  be  forwarded 
reasonable  advance  notice  of  any 
increase  in  the  rate.  Reasonably 
advance  notice  of  any  change  in  the 
variable  loan  rate  will  be  published  in 
the  Federal  Register.  A  notice  pertaining 
to  variable  loans  which  is  sent  to  the 
policyholder's  last  address  of  record  will 
constitute  sufficient  evidence  of  notice. 

(c)  Subject  to  the  provisions  of 
paragraph  (d)  of  this  section,  loan  rates 
established  pursuant  to  paragraph  (b)  of 
this  section  shall  equal  the  yield  on  the 
Ten-Year  Constant  Maturities  Index  for 
U.S.  Treasury  Securities  for  the  month  of 
June  of  the  year  of  calculation  rounded 
down  to  the  next  whole  percentage. 
Such  loan  rate  shall  be  effective  on  the 
first  day  of  October  following  a 
determination  that  a  rate  change  is 
required,  and  after  October  1, 1988,  shall 
remain  in  effect  for  not  less  than  one 
year  afier  the  date  of  establishment.  The 
prevailing  variable  loan  rate  shall  apply 
to  all  loans  granted  under  paragraph  (b) 
of  this  section. 

(d)  The  variable  loan  rate  is 
established  at  the  rate  of  8  percent  per 
annum  as  of  the  effective  date  of  this 
regulation.  This  rate  is  subject  to 
adjustment  on  and  after  October  1,  1988, 
under  the  provisions  of  paragraph  (b)  of 
this  section.  Notwithstanding  any  other 
provisions  of  this  section,  the  variable 
loan  rate  shall  not  exceed  12  percent  or 
be  lower  than  5  percent  per  annum. 

(38  U.S.C.  706) 

[FR  Doc.  87-13345  Filed  6-10-87;  8:45  am] 
BILUNG  CODE  OZO-OI-M 


38  CFR  Part  17 

Use  Of  Community  Nursing  Home  Care 
Facilities 

AGENCY:  Veterans  Administration. 
ACTION:  Proposed  regulation. 

SUMMARY:  The  Veterans  Administration 
(VA)  is  proposing  to  amend  its  medical 


regulations  (38  CFR  Part  17)  to  clarify 
those  provisions  under  which  an 
extension  of  nursing  home  care  may  be 
granted.  This  amendment  will  further 
explain  a  benefit  already  available  to 
eligible  veterans. 

DATE:  Comments  must  be  received  by 
July  10, 1987. 

ADDRESS:  Interested  persons  are  invited 
to  submit  written  comments, 
suggestions,  or  objections  regarding  this 
proposed  amendment  to:  Administrator 
of  Veterans  Affairs  (271A),  810  Vermont 
Avenue.  NW.,  Washington.  DC  20420. 
All  written  comments  received  will  be 
available  for  public  viewing  only  in  the 
Veterans  Services  Unit,  Room  132.  of  the 
above  address  between  the  hours  of  8 
a.m.  to  4:30  p.m.,  Monday  through  Friday 
(except  holidays)  until  July  24, 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  R.  Kelly,  Office  of  Genalrics  and 
Extended  Care,  Department  of  Medicine 

and  Surgery,  (202)  233-3692. 

SUPPt^MENTARY  INFORMATION:  Section 
17.51a  of  title  38,  Code  of  Federal 
Regulations,  does  not  clearly  describe 
the  reasons  for  granting  extension 
beyond  the  normal  six-month  limit  on 
nursing  home  care  nor  does  it  impose  a 
limit  on  nonservice-connected  veteran 
extensions.  This  proposed  amendment 
adds  more  information  for  determining 
whether  an  extension  should  be  granted, 
places  a  45-day  cap  on  nonservice- 
connected  veteran  extensions  beyond 
six  months,  and  retains  the  unlimited 
extension  provision  for  service- 
connected  veterans  as  set  forth  in  38 
U.S.C.  620(a). 

This  proposed  amendment  to  38  CFR 
is  considered  nonmajor  under  the 
criteria  of  Executive  Order  12291, 
Federal  Regulation.  It  will  not  have  an 
annual  effect  on  the  economy  of  $100 
million  or  more;  result  in  major 
increases  in  costs  for  consumers, 
individual  industries,  Federal,  State  or 
local  government  agencies,  or 
geographic  regions:  have  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
Slates-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

The  Administrator  has  certified  that 
this  proposed  amendment,  if 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  as  they  are 
defined  in  the  Regulatory  Flexibility  Act, 
5  U.S.C.  601-612.  This  proposed 
amendment  concerns  the  criteria  by 
which  the  placement  of  a  veteran  in  a 
public  or  private  nursing  home  care 
facility  at  VA  expense  may  be  extended 
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beyond  six  months.  Such  extensions  are 
the  exception,  not  the  norm,  and 
concern  only  the  eligibility  of  individual 
veterans.  This  proposed  amendment 
imposes  no  economic,  regulatory,  or 
administrative  burdens  on  small 
entities.  One  effect  of  this  proposed 
amendment  will  be  to  expedite 
arrangements  for  alternative  third-party 
reimbursement  for  continued  placement, 
generally  through  Medicare  or  Medicaid. 

(Catalog  of  Federal  Domeslic  Assistance 
Numbers:  64.009  and  64  Oil.) 

List  of  Subjects  in  38  CFR  Part  17 

Alcoholism,  Claims,  Dental  health. 
Drug  abuse.  Foreign  relations. 
Government  contracts.  Grants 
programs — health.  Health  care.  Health 
facilities,  fiealth  professions. 
Incorporation  by  reference.  Medical 
devices.  Medical  research.  Mental 
health  programs.  Nursing  homes, 
Veterans. 

Approved:  June  1.  1987. 
Thomas  K.  Tumage,  . 

Administrator. 

PART  17— [AMENDED] 

3B  CFR  Part  17.  Medical,  is  proposed 
to  be  amended  by  revising  §  17.51a  to 
read  as  follows: 

§  17.S1a     Eiiten»»on»  of  community  nursing 
horn*  car*  tMyond  six  monttis. 

Directors  of  health  care  facilities  may 
authorize,  for  any  veteran  whose 
hospitalization  was  not  primarily  for  a 
service-connected  disability,  an 
extension  of  nursing  care  in  a  public  or 
private  nursing  home  care  facility  at  VA 
expense  beyond  six  months  when  the 
need  for  nursing  care  continues  to  exist, 
and 

(a)  Arrangements  for  payment  of  such 
care  through  a  public  assistance 
program  (such  as  Medicaid)  for  which 
the  veteran  has  applied,  have  been 
(iflayed  due  to  unforeseen  eligibility 
problems  which  can  reasonably  be 
expected  to  be  resolved  within  the 
extension  period,  or 

(b)  The  veteran  has  made  specific 
arrangements  for  private  payment  for 
such  care,  and 

(1)  Such  arrangements  cannot  be 
effectuated  as  planned  because  of 
unforeseen,  unavoidable  difficulties, 
such  as  a  temporary  obstacle  to 
liquidation  of  property,  and 

[2.]  Such  difficulties  can  reasonably  be 
expected  to  be  resolved  within  the 
extension  period:  or 

{(■.]  The  veteran  is  terminally  ill  and 
life  expectancy  has  been  medically 
determined  to  be  less  than  six  months. 

(d)  In  no  case  may  an  extension  under 
paragraph  (a)  or  (b)  of  this  section 


exceed  45  days.  (38  U.S.C.  210(c)(1); 

620(a)). 
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Ocean  Dumping;  Proposed 
Designation  of  Sites 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Proposed  rule. 


SUMMARV:  EPA  today  proposes  to 
designate  four  existing  dredged  material 
disposal  sites  ("the  Sabine-Neches 
sites")  located  in  the  Gulf  of  Mexico 
offshore  of  Texas  Point  and  Louisiana 
Point  for  the  continued  disposal  of 
dredged  material  removed  from  the 
Sabine-Neches  Waterway.  This 
proposed  site  designation  is  for  an 
indefinite  period  of  time.  This  action  is 
necessary  to  provide  acceptable  ocean 
dumping  sites  for  the  current  and  future 
disposal  of  this  material. 
DATE:  Comments  must  be  received  on  or 
hefore  July  27.  1987. 
ADDRESSES:  Send  comments  to:  Norm 
Thomas.  Chief.  Federal  Activities 
Branch  (6E-F).  U.S.  EPA.  1445  Ross 
Avenue.  Dallas.  Texas  72505-2733. 

Information  supporting  this  proposed 
designation  is  available  for  public 
inspection  at  the  following  locations: 
EPA.  Region  VI  (E-FF).  1445  Ross 
Avenue.  10th  Floor.  Dallas.  Texas 
75202-2733,  Corps  of  Engineers. 
Galveston  District.  444  Barracuda 
Avenue.  Galveston,  Texas  77550. 
FOR  FURTHER  INFORIMATION  CONTACT: 
Norm  Thomas.  214/6.^5-2260. 

SUPf-EMENTARV  INFORMATION: 

A.  Background 

Section  102(c)  of  the  Marine 
Protection.  Research,  and  Sanctuaries 
Act  of  1972.  as  amended.  33  U.S.C.  1401 
et  seq.  ("the  Act"),  gives  the 
Administrator  of  EPA  the  authority  to 
designate  sites  where  ocean  dumping 
may  be  permitted.  On  December  23. 
1986.  the  Administrator  delegated  the 
authority  to  designate  ocean  dumping 
sites  to  the  Regional  Administrator  of 
the  Region  in  which  the  site  is  located. 
This  proposed  site  designation  is  being 
made  pursuant  to  that  authority. 

The  EPA  Ocean  Dumping  Regulations 
(40  CFR  Chapter  I.  Subchapter  H. 
Section  228.4)  state  that  ocean  dumping 
sites  will  be  designated  by  publication 


in  Part  228.  A  list  of  "Approved  Interim 
and  Final  Ocean  Dumping  Sites"  was 
published  on  January  11,  1977  (42  FR 
2461  et  seq]  and  was  extended  on 
August  19.  1985  (50  FR  33338).  That  list 
established  the  four  Sabine-Neches  sites 
as  interim  sites  and  extended  the  sites' 
period  of  use  until  July  31. 1988.  or  until 
final  rulemaking  is  completed.  Interested 
persons  may  participate  in  this  proposed 
rulemaking  by  submitting  written 
comments  within  45  days  of  the  date  of 
this  publication  to  the  EPA  Region  VI 
address  given  above. 

B.  EIS  Development 

Section  102(2)(c)  of  the  National 
Environmental  Policy  Act  of  1969,  42 
U.S.C.  4321  et  seq.  ("NEPA"),  requires 
that  Federal  agencies  prepare  an 
Environmental  Impact  Statement  (EIS) 
on  proposals  for  major  Federal  actions 
significantly  affecting  the  quality  of  the 
human  environment.  While  NEPA  does 
not  apply  to  EPA  activities  of  this  type, 
EPA  has  voluntarily  committed  to 
prepare  EISs  in  connection  with  ocean 
dumping  site  designations  such  as  this 
(39  FR  16186.  May  7.  1974). 

EPA  has  prepared  a  Draft  and  Final 
Environmental  Impact  Statement 
entitled  "Environmental  Impact 
Statement  (EIS)  for  the  Sabine-Neches. 
Texas  Dredged  Material  Ocean  Disposal 
Site  Designation."  On  August  20, 1982,  a 
notice  of  availability  of  the  Draft  EIS  for 
public  review  and  comment  was 
published  in  the  Federal  Register  (47  FR 
36468).  The  public  comment  period  on 
this  Draft  EIS  closed  October  4, 1982. 
The  Agency  received  11  comments  on 
the  Draft  EIS  and  responded  to  them  in 
the  Final  EIS.  Editorial  or  factual 
corrections  required  by  the  comments 
were  incorporated  in  the  text  and  noted 
in  the  Agency's  response.  Comments 
which  could  not  be  appropriately 
treated  as  text  changes  were  addressed 
point  by  point  in  the  Final  EIS.  following 
the  letters  of  comment.  On  April  1. 1983. 
a  notice  of  availability  of  the  Final  EIS 
for  public  review  and  comment  was 
published  in  the  Federal  Register  (48  FR 
14037).  The  public  comment  period  on 
the  Final  EIS  closed  on  May  9, 1983.  One 
comment  was  received  on  the  Final  EIS 
which  favored  final  designation  of  the 
existing  sites.  The  EIS  is  available  for 
review  at  the  addresses  given  above. 

The  proposed  action  discussed  in  the 
EIS  is  designation  for  continuing  use  of 
ocean  disposal  sites  for  dredged 
material.  The  purpose  of  the  designation 
is  to  provide  an  environmentally 
acceptable  location  for  ocean  disposal. 
The  appropriateness  of  ocean  disposal 
is  determined  on  a  case-by-case  basis  as 


part  of  the  process  of  issuing  permits  for 
ocean  disposal. 

The  EIS  discussed  the  need  for  the 
action  and  examined  ocean  disposal 
sites  and  alternatives  to  the  proposed 
action.  Land  based  disposal  alternatives 
were  examined  in  a  previously 
published  EIS  and  the  analysis  was 
updated  in  a  memorandum  to  the  Record 
(March  18. 1987)  by  the  Corps  of 
Engineers.  The  nearest  available  land 
disposal  area  is  600  acres  in  size  and  is 
located  6  miles  away  from  the 
shoreward  end  of  the  project  and  over 
23  miles  from  the  seaward  end.  Because 
of  the  high  cost  of  transport  as  well  as 
the  limited  capacity  of  the  area,  this 
alternative  is  not  feasible.  Also  since  the 
surrounding  land  areas  are  wetlands, 
/        development  and  use  of  a  suitably  sized 
replacement  area  would  result  in  a 
significant  loss  of  quality  wetlands. 

Three  ocean  disposal  alternatives — a 
shallow  water  area  (including  the 
proposed  sites),  a  mid-shelf  area  and  a 
deepwater  area — were  evaluated.  The 
mid-shelf  area  contained  numerous 
fixed  structures  (e.g.,  oil  platforms) 
presenting  navigational  hazards  to  the 
hopper  dredge  used  and  increasing  the 
possibility  of  collisions  and  oil  spills. 
Both  the  mid-shelf  and  deepwater  areas 
involved  increased  transportation  costs. 
Because  of  safety  and  economic 
disadvantages  and  due  to  a  lack  of 
environmental  benefit,  the  mid-shelf 
area  and  the  deepwater  area  were 
eliminated  from  further  consideration. 
The  EIS  evaluates  the  suitability  of 
ocean  disposal  areas  for  final 
designation  and  is  based  on  a  disposal 
site  environmental  study.  The  study  and 
final  designation  process  are  being 
conducted  in  accordance  with  the  Act. 
the  Ocean  Dumping  Regulations,  and 
other  applicable  Federal  environmental 
legislation. 

EPA  is  coordinating  with  the  U.S.  Fish 
and  Wildlife  Ser\ice  and  the  National 
Marine  Fisheries  Service  in  accordance 
with  the  requirements  of  Section  7  of  the 
Endangered  Species  Act.  EPA  is  also 
coordinating  with  the  State  of  Louisiana 
under  requirements  of  the  Coastal  Zone 
Management  Act:  the  State  of  Texas 
does  not  have  a  Coastal  Zone 
Management  Plan. 

C.  Proposed  Site  Designation 

All  four  sites  are  located  along  the 
west  side  of  the  Sabine  Bank  Channel 
and  fairway  in  depths  ranging  from  five 
to  13  meters.  These  sites  receive 
dredged  material  frum  the  channel,  and 
the  dredged  material  is  dumped  at  the 
site  closest  to  the  point  of  dredging.  All 
dredging  is  done  by  hopper  dredge.  Four 
sites  are  used  in  order  to  minimize  the 
length  of  time  the  dredges  are  present  in 


the  shipping  channel  and  the  potential 
hazard  to  navigation. 

Site  1  is  located  approximately  16 
nautical  miles  from  shore,  is  triangular 
in  shape  and  occupies  an  area  of 
approximately  2.4  square  nautical  miles. 
Water  depths  within  the  area  average  12 
meters.  The  corner  coordinates  are  as 
follows: 

29d  2803"  N..  93d  41'14"  W.; 
29d26'll "N.,  93d41'14"  W.; 
29d26'n"N..  93d44'll"  W. 

Site  2  is  located  approximately  11.8 
nautical  miles  from  shore,  is  trapezoidal 
in  shape  and  occupies  an  area  of 
approximately  4.2  square  nautical  miles. 
Water  depths  within  the  area  range  from 
9  to  13  meters.  The  comer  coordinates 
are  as  follows: 
29d  30'41"  N..  93d  43'49"  W.; 
29d  28'42"  N..  93d  41  33'  W.; 
29d  28'42"  N.,  93d  44'49"  W.; 
29d  30'08"  N.,  93d  46'27"  W. 

Site  J  is  located  approximately  6.8 
nautical  miles  from  shore,  is  pentagonal 
in  shape  and  occupies  an  area  of 
approximately  4.7  square  nautical  miles. 
Water  depths  within  the  area  average  10 
meters.  The  comer  coordinates  are  as 
follows: 

29d  34"24  '  N.,  93d  48'13"  W.; 
29d  32'47"  N.,  93d  46'16"  W.; 
29d  3206"  N.,  93d  46'29"  W.; 
29d  31 '42"  N..  93d  48'16"  W.; 
29d  32'59"  N.,  93d  49'48"  W. 

Site  4  is  located  approximately  2.7 
nautical  miles  from  shore,  is  hexagonal 
in  shape  and  occupies  an  area  of  about 
4.2  square  nautical  miles.  Water  depths 
within  the  area  range  frsm  5  to  9  meters. 
The  corner  coordinates  are  as  follows: 
29d  3809"  N.,  93d  49'23  "  W.: 
29d  35'53  "  N..  93d  48'18  '  W.; 
29d  35'06"  N..  93d  50'24'  W.; 
29d  36'37"  N..  93d  5109'  W.; 
29d  37'00''  N..  93d  50'06"  W.: 
29d  37'46"  N..  93d  50'26"  W. 

D.  Regulatory  Requirements 

Five  general  criteria  are  used  in  the 
selection  and  approval  of  ocean 
disposal  sites  for  continuing  use.  Sites 
are  selected  so  as  to  minimize 
interference  with  other  marine  activities, 
to  keep  any  temporary  perturbations 
from  the  dumping  from  causing  impacts 
outside  the  disposal  site,  and  to  permit 
effective  monitoring  to  detect  any 
adverse  impacts  at  an  early  stage. 
Where  feasible,  locations  off  the 
Continental  Shelf  are  chosen.  If  at  any 
time  disposal  operations  at  a  site  cause 
unacceptable  adverse  impacts,  further 
use  of  the  site  may  be  terminated  or 
limitations  placed  on  the  use  of  the  site 
to  reduce  the  impacts  to  acceptable 
levels.  The  general  criteria  are  given  in 


§  228.5  of  the  EPA  Ocean  Dumping 
Regulations;  §  228.6  lists  eleven  specific 
factors  used  in  evaluating  a  proposed 
disposal  site  to  assure  that  the  general 
criteria  are  met. 

EPA  has  determined,  based  on  the 
completed  EIS  process,  that  the  four 
existing  sites  are  acceptable  under  the 
five  general  criteria.  The  Continental 
Shelf  location  is  not  feasible  and  no 
environmental  benefit  would  be 
obtained  by  selecting  such  a  site. 
Historical  use  of  the  existing  four  sites 
has  not  resulted  in  substantial  adverse 
effects  to  living  resources  of  the  ocean 
or  to  other  uses  of  the  marine 
environment. 

The  characteristics  of  the  proposed 
sites  are  reviewed  below  in  terms  of  the 
eleven  factors. 

1.  Geographical  position,  depth  of 
water,  bottom  topography  and  distance 
from  coast.  |40  CFR  228.6(a)(l).] 

Geographical  positions,  average  water 
depths,  and  distance  from  the  coast  for 
each  existing  site  are  given  above. 
Bottom  topography  within  each  existing 
site  is  flat  with  no  unique  features  or 
relief.  Each  site  varies  only  in  distance 
from  shore  and  depth. 

2.  Locabon  in  relation  to  breeding, 
spawning,  nursery,  feeding,  or  passage 
areas  of  living  resources  in  adult  or 
juvenile  phases.  [40  CFR  228.6(a)(2).] 

The  sites  are  between  the  shrimp 
spawning  grounds  of  the  mid-shelf  and 
the  important  nursery  area  of  Sabine 
Lake  and  therefore  could  be 
passageways  of  commercially  valuable 
species.  However,  the  sites  represent 
only  a  minor  portion  of  the  entire  range 
of  shrimp  along  the  Gulf  Coast  and  thus 
would  affect  only  a  small  percentage  of 
the  existing  population.  Many 
commercially  and  recreationally 
important  species  of  fish  also  occur  in 
this  region.  However,  most  recognized 
breeding  and  spawning  grounds  occur  in 
the  productive  marshes  and  estuaries  of 
the  coastal  region  or  in  the  mid-water 
areas  of  the  Gulf. 

Studies  summarized  in  the  EIS  have 
found  that  free-swimming  animals 
(nekton)  are  generally  not  affected  by 
the  disposal  of  dredged  material. 
Abundances  of  nekton,  including 
shrimp,  are  only  temporarily  displaced 
after  disposal  operations,  but 
abundances  appeared  to  return  to 
normal  within  one  month.  Some  nekton 
indigenous  to  areas  in  the  vicinity  of  the 
disposal  site,  includig  fish,  may  actually 
be  attracted  to  the  turbid  waters  which 
result  from  disposal  activities  to  seek 
food  or  protection  from  predators. 
Fishery  resources  have  not  been  shown 
to  be  advesely  affected.  Catch  statistics 
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indicate  that  the  area  around  the  sitres 
contribute  to  the  fishery. 

3.  Location  in  relation  to  beaches  and 
other  amenity  areas.  [40  CFR 
228.6(a)(3).  I 

Activities  in  the  vicinity  of  the  sites 
include  fishing  and  boating.  Disposal  of 
dredged  material  has  not  adversely 
affected  these  activities  because  effects 
were  limited  to  a  turbidity  plume  at  the 
site  which  disperses  through  the 
settlement  of  the  majority  of  particles 
within  a  few  hours  after  disposal. 

Of  the  four  disposal  sites.  Site  4 
(located  closest  to  shore)  is  2.7  nautical 
miles  south  of  the  nearest  land  (Texas 
Point)  and  thus  would  have  the  highest 
potential  to  affect  beaches.  However, 
the  beaches  there  have  been  adversely 
affected  by  disposal  activities  because  a 
prevailing  southwesterly  current  carries 
material  away  from  shore. 

4.  Types  and  quantities  of  wastes 
proposed  to  be  disposed  of.  and 
proposed  methods  of  release,  including 
methods  of  packing  the  wastes,  if  any. 
|40  CFR  228.6{a)(4).l 

Dredged  material  released  at 
approved  dredged  material  disposal 
sites  must  conform  to  the  EPA  criteria  in 
the  Ocean  Dumping  regulations  (40  CFR 
Part  227).  Sediments  to  be  dumped  at  the 
sites  result  from  the  dredging  of  the 
Sabine-Neches  entrance  channels. 
Materials  dredged  from  the  entrance 
channels  are  dumped  at  the  sites  closest 
to  the  area  of  dredging.  Existing  Site  4 
has  been  in  use  since  1931  for  the 
disposal  of  dredged  material.  Prior  to 
1960  dredging  did  not  occur  seaward  of 
Existing  Site  1  and  the  other  three  sites 
wer  not  used  prior  to  that  time.  The 
average  annual  amount  dumped  at  all 
four  sites  from  1960  to  1979  was  4.5 
million  cubic  yards. 

Dredged  sediments  from  the  Sabine- 
Neches  entrance  channels  are  the  only 
materials  presently  dumped  at  the  four 
sites.  The  dredged  materials  are 
primarily  silts  and  clays,  which  are 
suitable  for  ocean  disposal.  Although 
the  natural  sediment  texture  within  and 
beyond  the  sites  exhibits  seasonal 
changes,  it  is  similar  to  that  of  the 
dredged  material  disposed  at  the  four 
sites.  A  hopper  dredge  has  been  used  for 
the  dredging  of  the  Sabine-Neches 
entrance  channels.  The  unpacked 
dredged  material  is  released  when  the 
bottom  doors  on  the  hoppers  are 
opened. 

5.  Feasibility  of  surveillance  and 
monitoring.  (40  CFR  228.6(a)(5).) 

Survelliance  and  monitoring  at  the 
existing  sites  appears  feasible 
considering  transportation  costs  to  and 
from  the  sites  as  well  as  costs  "^ 

associated  with  acquiring  samples  from 
the  shallow  water-depths.  A  monitoring 


program,  if  deemed  necessary,  could 
include  baseline  or  trend  assessment 
surveys  or  bioaccumulation  tests  by 
EPA,  other  Federal  agencies,  or 
contractors,  special  studies  by 
permittees  and  the  analysis  and 
interpretation  of  data  from  remote  or 
automatic  sampling  and/or  sensing 
devices.  EPA  will  request  the  full 
participation  of  permittees  and 
encourage  the  full  participation  of  other 
federal  and  state  and  local  agencies  in 
the  development  and  implementation  of 
disposal  site  monitoring  programs. 

6.  Dispersal,  horizontal  transport  and 
vertical  mixing  characteristics  of  the 
area,  including  prevailing  current 
direction  and  velocity,  if  any.  [40  CFR 
228.6(a)(6).) 

In  shallow-water  areas  of  the  existing 
disposal  sites,  most  dredged  material 
falls  to  the  bottom  immediately  after 
dumping  and  only  a  small  portion  of  the 
finer  fraction  is  lost  from  the  main 
settling  surge.  This  small  portion 
disperses  as  individual  particles.  Bottom 
currents  measured  6.5  nautical  miles 
(nmi)  off  Texas  Point  average  0.23  knots 
and  flow  in  a  south-southwesterly 
direction.  These  currents  are  capable  of 
transporting  the  dispersed  dredged 
material  over  a  wide  area;  thus,  no 
major  sediment  accumulation  is 
expected. 

Bottom  currents  become  quite  strong 
during  storms,  when  powerful  rip 
currents  redistribute  coarse  sediments 
along  the  Texas-Louisiana  coast. 
Periodically,  hurricanes  also  produce 
currents  strong  enough  to  prevent  any 
significant  shoaling  due  to  the 
accumulation  of  dredged  material. 
Evidence  of  this  is  the  lack  of  shoaling 
at  any  of  the  sites  despte  the 
approximately  88  million  cubic  yards  of 
material  that  have  been  dumped  in  the 
past  50  years. 

7.  Existence  and  effects  ofcucrent  and 
previous  discharges  and  dumping  in  the 
area  (including  cumulative  effects).  [40 
CFR  228.6(a)(7).) 

No  major  changes  in  benthic  diversity 
have  occurred  in  the  sites  off  Texas 
Point  based  on  a  comparison  of  1974. 
1979.  and  1980  samples  with  samples 
taken  from  1951  to  1954.  However,  minor 
reductions  in  abundances  of  benthic 
infauna  are  apparent.  Studies  have 
shown  that  the  reduced  populations  are 
capable  of  recolonization  within  a  few 
months.  In  addition,  trawl  data 
indicated  that  populations  of  free- 
swimming  animals  in  the  disposal  area 
did  not  differ  from  animals  occurring  in 
adjacent  unimpacted  areas  upcurrent  of 
the  disposal  sites. 

8.  Interference  with  shipping,  fishing, 
recreation,  mineral  extraction, 
desalination,  fish  and  shellfish  culture. 


areas  of  special  scientific  importance 
and  other  legitimate  uses  of  the  ocean. 
(40  CFR  22.6(a)(8).) 

Sites  2.  3.  and  4  partially  extend  into 
the  navigational  safety  fairway: 
however,  they  do  not  present  hazards  to 
shipping.  Sediments  dredged  from  the 
channel  are  dumped  within  site 
boundaries  but  outside  the  safety 
fairway.  Fairways  were  "established  to 
control  the  erection  of  structures  therein 
to  provide  safe  approaches  through  oil 
fields  in  the  Gulf  of  Mexico  to  entrances 
to  the  major  ports  along  the  Gulf  Coast." 
(33  CFR  209.135.) 

Sites  1  and  2  are  near  Sabine  Bank,  a 
major  commercial  and  recreational 
fishery  area.  Prevailing  bottom  currents 
may  carry  dumped  material  at  Site  2 
toward  Sabine  Bank,  but  the  rise  at  the 
bottom  edge  of  the  Bank  will  cause  the 
material  to  be  transported  along  rather 
than  over  the  central  portion  of  the 
Bank. 

Sites  1,  2.  and  3  are  in  an  area  of 
important  commercial  shrimping  (Grid 
Zone  17).  which  extends  60  nmi  along 
the  Texas-Louisiana  coast,  and  from  the 
shoreline  to  about  90  nmi  offshore.  The 
disposal  sites  are  in  waters  10  to  13 
meters  deep,  a  primary  shrimping  area 
of  this  zone.  A  1977  study  reported  in 
the  EIS  showed  that  25  percent  of  the 
catch  effort  for  shrimp  in  zone  17 
resulted  in  a  catch  of  approximately  24 
percent  of  the  total  shrimp  catch  for 
zone  17.  an  amount  closely  proportional 
to  the  catch  effort.  Thus,  it  does  not 
appear  that  dredged  material  disposal 
operations  at  these  sites  during 
preceding  years  (1960-1976)  significantly 
interfered  with  or  altered  the  shrimping 
activities  studied. 

Oil  and  gas  exploration  and 
production  could  potentially  be  affected 
by  disposal  activities.  Sites  2  and  3  are 
presently  being  leased  for  oil  and  gas 
exploration  and  already  contain  oil 
production  platforms  and  pipelines.  As 
long  as  the  density  of  the  platforms  and 
pipelines  and  associated  marine  traffic 
in  these  areas  remains  low.  no  major 
conflict  between  the  two  uses  of  the 
disposal  area  should  occur.  No  areas  of 
special  scientific  importance, 
aquaculture,  or  desalination  activities 
are  known  to  occur  or  are  known  to  be 
planned  in  the  vicinity  of  the  existing 
sites. 

9.  The  existing  water  quality  and 
ecology  of  the  site  as  determined  by 
available  data  or  by  trend  assessment 
or  baseline  sun'eys.  (40  CFR  228.6(a)(9).) 

Phytoplankton  and  zooplankton 
studies  conducted  southwest  of  the  sites 
revealed  seasonal  differences  in  species 
composition.  Diatoms  dominate  the 
phytoplankton  community  and  copepods 


dominate  the  zooplankton  community. 
Fish  and  shrimp  dominate  the  nekton 
community  of  the  sites,  and  species  are 
typical  of  those  reported  from  western 
Gulf  coastal  waters.  Several  of  these 
species  are  commercially  and/or 
recreationally  important,  including 
croaker,  spotted  sea  trout,  menhaden, 
redfish,  flounder,  and  brown  shrimp. 
The  benthic  community  of  the  sites  is 
characteristic  of  sand  and  mud  habitats 
and  is  dominated  by  worms,  the  most 
abundant  of  which  are  acorn  and 
proboscis  worms.  Chemical  constituents 
in  the  water  at  the  sites  are  below  EPA 
water  quality  criteria.  Concentrations  of 
all  measured  constituents  in  the  water 
(except  dissolved  ammonia,  nitrate,  and 
organic  nitrogen)  are  below  analytical 
detection  limits.  These  three  exceptions 
occurred  in  relatively  low 
concentrations;  however,  no  appropriate 
water  quality  criteria  apply  to  these 
constituents. 

10.  Potentiality  for  the  development  of 
recruitment  or  nuisance  species  in  the 
disposal  site.  (40  CFR  228.6{a)(10).) 

No  long-term  changes  in  species 
composition  at  the  site  have  resulted 
from  disposal  operations.  Trawl  and 
benthic  data  also  indicated  that  the 
disposal  area  at  the  time  of  sampling  did 
not  differ  from  other  adjacent 
unimpacted  areas  upcurrent  of  the 
disposal  sites.  Disposal  of  dredged 
material  has  contributed  little  to 
changing  the  character  of  the  faunal 
communities  in  the  vicinity  of  Sabine 
Pass.  Previous  surveys  at  the  site  did  not 
detect  the  development  or  recruitment  of 
nuisance  species,  and  the  similarity  of 
the  dredged  material  with  the  existing 
sediments  suggests  that  the 
development  or  recruitment  of  nuisance 
species  is  unlikely. 

11.  Existence  at  or  in  close  proximity 
to  the  site  of  any  significant  natural  or 
cultural  features  of  historical 
importance.  [40  CFR  228.6(a)(ll).] 

Neither  the  Texas  Historical 
Commission  nor  the  Louisiana  Division 
of  Archaeology  and  Historic 
Preservation  Office  has  found  evidence 
of  natural  or  cultural  features  of  historic 
importance  in  the  area,  but  they  noted 
that  unknown  sunken  prehistoric  sites 
may  exist.  Sunken  vessels  which  exist  in 
or  near  the  offshore  disposal  area 
should  not  be  permanently  affected  by 
disposal  operations. 

E.  Proposed  Action 

Based  on  the  completed  EIS  process 
and  available  data.  EPA  proposes  to 
designate  the  four  Sabine-Neches  sites 
for  continuing  use  for  the  ocean  disposal 
of  dredged  material.  The  existing  sites 
are  compatible  with  the  general  criteria 


and  specific  factors  used  for  site 
evaluation. 

Before  ocean  dumping  of  dredged 
material  at  the  site  may  occur,  the  Corps 
of  Engineers  must  evaluate  a  permit 
application  according  to  EPA's  ocean 
dumping  criteria.  EPA  has  the  authority 
to  approve  or  to  disapprove  or  to 
propose  conditions  upon  dredged 
material  permits  for  ocean  dumping. 
While  the  Corps  does  not 
administratively  issue  itself  a  permit,  the 
requirements  that  must  be  met  before 
dredged  material  derived  from  Federal 
projects  can  be  discharged  into  ocean 
waters  are  the  same  as  where  a  permit 
would  be  required. 

F.  Regulatory  Assessments 

Under  the  Regulatory  Flexibility  Act. 
EPA  is  required  to  perform  a  Regulatory 
Flexibility  Analysis  for  all  rules  which 
may  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
EPA  has  determined  that  this  action  will 
not  have  a  significant  impact  on  small 
entities  since  the  site  designation  will 
only  have  the  effect  of  providing  a 
disposal  option  for  dredged  material. 
Consequently,  this  rule  does  not 
necessitate  preparation  of  a  Regulatory 
Flexibility  Analysis. 

Under  Executive  Order  12291.  EPA 
must  judge  whether  a  regulation  is 
"major"  and  therefore  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.This  action  will  not  result  in  an 
annual  effect  on  the  economy  of  $100 
million  or  more  or  cause  any  of  the  other 
effects  which  would  result  in  its  being 
classified  by  the  Executive  Order  as  a 
"major"  rule.  Consequently,  this  rule 
does  not  necessitate  preparation  of  a 
Regulatory  Impact  Analysis. 

This  Proposed  Rule  does  not  contain 
any  information  collection  requirements 
subject  to  the  Office  of  Management  and 
Budget  review  under  the  paperwork 
Reduction  Act  of  1980.  44  U.S.C.  3501  et 
seq. 

List  of  Subjects  in  40  CFR  Part  228 

Water  pollution  control. 

Dated:  |une  2,  1987. 
Robert  E.  Layton,  |r., 
Regional  Administrator  of  Region  VI. 

In  consideration  of  the  foregoing. 
Subchapter  H  of  Chapter  1  of  Title  40  is 
proposed  to  be  amended  as  set  forth 
below. 

PART  228— [AMENDED] 

1.  The  authority  citation  for  Part  228 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1412  and  1418 

2.  Section  228.12  is  amended  by 
removing  and  reserving  paragraph 


(a)(l)(ii)(D)  and  by  adding  paragraphs 
(b)(32),(33),(34)  and  (35)  to  read  as 
follows: 

§  228. 1 2     Deiegaf ion  of  management 
authority  for  ocean  dumping  sites. 

*         *         *         •         « 

(b)  *  *  • 

(32)  Sabine-Neches  Dredged  Material 
Site  1  -  Region  VI. 

Location:  29d  2803"  N,  93d  4114"  W; 
29d  26'11"  N,  93d  4114"  W;  29d  2611'  N, 
93d44'll"W. 
Size:  2.4  square  nautical  miles.  j 

Depth:  Ranges  from  11-13  meters.         ' 
Primary  Use:  Dredged  material. 
Period  of  Use:  Continuing  Use. 
Restriction:  Disposal  shall  be  limited 
to  dredged  material  from  the  Sabine- 
Neches  area. 

(33)  Sabine-Neches  Dredged  Material 
Site  2  -Region  VI. 

Location:  29d  30'41"  N,  93d  43'49"  W: 
29d  28'42"  N,  93d  4133"  W:  29d  28'42"  N. 
93d  44'49"  W;  29d  3008"  N,  93d  4627" 
W. 

Size:  4.2  square  nautical  miles. 

Depth:  Ranges  from  9-13  meters. 

Primary  Use:  Dredged  material. 

Period  of  Use:  Continuing  Use. 

Restriction:  Disposal  shall  be  limited 
to  dredged  material  from  the  Sabine- 
Neches  area. 

(34)  Sabine-Neches  Dredged  Material 
Site  3  -  Region  VI. 

Location:  29d  34'24"  N..  93d  48'13"  W.; 
29d  3247"  N.,  93d  4616"  W.;  29d  32'06" 
N.,  93d  46'29"  W.;  29d  31'42"  N.,  93d 
48'16"  W.;  29d  32'59"  N..  93d  4948"  W. 

Size:  4.7  square  nautical  miles. 

Depth:  10  meters. 

Primary  Use:  Dredged  material. 

Period  of  Use:  Continuing  Use. 

Restriction:  Disposal  shall  be  limited 
to  dredged  material  from  the  Sabine- 
Neches  area. 

(35)  Sabine-Neches  Dredged  Material 
Site  4  -  Region  VI. 

Location:  29d  3809"  N.,  93d  4923  '  W.; 
29d  35'53"  N..  93d  48'18"  W.;  29d  3506" 
N..  93d  50'24"  W.;  29d  36'37"  N..  93d 
5109"  W.;  29d  37'00"  N.,  93d  5006"  W.; 
29d  37'46"  N.,  93d  50'26"  W. 

Size:  4.2  square  nautical  miles. 

Depth:  Ranges  from  5-9  meters. 

Primary  Use:  Dredged  material. 

Period  of  Use:  Continuing  Use. 

Restriction:  Disposal  shall  be  limited 
to  dredged  material  from  the  Sabine- 
Neches  area. 

|FR  Doc.  87-13336  Filed  6-10-87;  8:45  am) 
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40  CPR  Part  268 
ISWH-FRL-3216-3I 

Hazardous  Waste  Management 
System,  Land  Disposal  Restrictions 

agency:  Environmental  l*rotection 
A^incy  (EPA). 

ACTION:  Notice  of  data  availability  and 
request  for  comment. 

summary:  On  December  11, 1988  (51  FR 

44714),  EPA  proposed  a  rule  that  would 
implement  the  "California  list"  land 
disposal  prohibitions  contained  in 
section  3004(d)  of  RCRA.  The  Agency  is 
seeking  further  comment  on  the  issue  of 
whether  the  liquid  hazardous  wastes 
prohibited  under  section  3004(d)  of 
RCRA  are  determined  to  be  liquids 
noniiquids  at  the  point  of  disposal  or  at 
the  point  of  generation  or  common 
a^regation.  EPA  is  also  using  this 
notice  to  clarify  certain  interpretative 
questions  relating  to  determinations  that 
are  to  be  made  at  the  point  of  generation 
or  common  aggregation.  This  notice  also 
requests  comment  on  whether  the 
existing  exemption  in  40  CFR  262.51  for 
a  farmer  land  disposing  pesticides  on 
his  farm  renuiins  applicable.  In  addition, 
the  Agency  is  making  data  available 
which  suggest  that  certain  proposed 
nationwide  capacity  variances  for  the 
California  list  polychlorinated  biphenyl 
(PCR)  wastes  are  unnecessary,  and  is 
requesting  comment  on  this  as  well  as 
other  tentative  capacity  determinations. 

DATE:  Comments  on  this  notice  of  data 
availability  and  request  for  comment 
must  be  received  on  or  before  June  22, 
1987. 

ADDRESSES:  The  pubiic  must  send  an 
onj^in.ii  and  two  copies  of  their 
comments  to  EPA  RCRA  Docket  (S-212), 
Office  of  Solid  Waste  (WH-562).  U.S. 
Environmental  F*rotection  Agency,  401  M 
Street.  SW.,  Washington,  DC  20460. 
Place  the  Docket  Number  F-87-LDR4a- 
FFFF  on  your  comments. 

FOR  FUirrHER  INFORMATION  CONTACT 

For  general  information  about  this 
notice,  contact  the  RCRA  Hotline.  Office 
of  Sdid  Waste  ( WH-562)  U.S. 
Environmental  Protection  Agency.  401  M 
Street.  SW.,  Washington,  DC  20460, 
(800)  424-9346  (toll  free)  or  (202)  382- 
3000  in  the  Washington,  DC 
metropolitan  area. 

Fur  information  on  specific  aspects  of 
this  notice,  contact:  Gary  A.  Jonesi, 
lacqiieline  W.  Sales,  or  Stephen  R.  Weil. 
Office  of  Solid  Waste  (SH-562D).  U.S. 
Environmental  Protection  Agency,  401  M 
Street,  SW.,  Washingtoa  DC  20460. 
(202)  382^770. 


SUPPLEMENTARY  INFORMATION: 

I    I'dinl  ,it  U  hu  h  V\, isles    \n- 
C^>nsi(t«red  Prohibited 

On  December  11,  1986  (51  FR  44714), 
RPA  proposed  rules  that  codify  and 
implement  the  so-called  "California  list" 
land  disposal  prohibitions  contained  in 
section  3004(d)  of  RCRA.  Among  the 
issues  raised  in  the  proposal  was  the 
question  of  at  what  point  a  California 
list  waste  becomes  prohibited.  51  FR 
44718.  EPA  indicated  that  for  purposes 
of  determining  whether  a  waste  was  a 
liqtrid,  the  determination  was  to  be 
made  at  the  point  of  disposal.  51  FR 
44714.  The  Agency  proposed  elsewhere 
(51  FR  44727),  however,  to  strengthen 
the  prohibitions  agaixist  use  of  ddution 
to  evade  a  prohibition  effective  date 
(and  to  modify  certain  generator 
recordkeeping  and  certification 
requirements  as  a  result,  51  FR  44720), 
and  to  require  use  of  particular 
technologies  as  the  treatment  standard 
for  certain  California  list  wastes. 

Severaf  commenters  pointed  out  the 
potential  contradir^tion  inherent  in 
these  proposals  if  a  waste  is  not 
considered  to  be  prohibited  until  the 
point  of  disposal,  then  (by  definition)  if 
is  not  subject  to  any  of  the  land  disposal 
restriction  standards  prior  to  that  time. 
This  was  clearly  not  the  Agency's  intent, 
given  the  express  prohibition  on 
dilution,  the  language  in  existing 
§  268.42(a)  which  mandates  treatment 
by  a  particular  technology  where  the 
treatment  standard  is  expressed  as  a 
specified  method,  and  the  November  7, 
1986  final  rule  which  indicates  (as 
clarified  in  the  correction  notice 
published  on  June  4, 1987  that  prohibited 
wastes — a  determination  made  by  a 
waste's  initial  generator — must 
ordinarily  be  treated  to  the  specified 
performance  levels  and  so  would  not  be 
eligible  for  a  nationwide  capacity 
variance  even  if  treated  to  an 
intermediate  level  (i.e.,  less  than  one 
percent  total  F001-F005  solvent 
constitttents.) 

The  Agency  is  using  this  notice  to 
seek  further  comment  on  questions 
related  to  these  issues  and  to  clarify  the 
Agency's  intended  approach.  The 
Agency  intends  that  wastes  generated  in 
an  enclosed  system,  both  California  list 
wastes  and  other  hazardous  wastes,  be 
considered  "prohibited"  at  a  point  of 
common  aggregation  preceding  on-site 
centralized  treatment  or  substantial 
pretreatmeni  (for  example,  where  liquid 
wastes  generated  in  pipes  are  piped  to  a 
common  holding  tank  before  centralized 
treatment  or  where  solid  wastes  are 
collected  for  treatment).  For 
wastewaters  in  pipes,  this  would 
normally  be  the  headworks  preceding 
centralized  teatment.  For  solids,  it 


would  be  the  point  at  which  wastes  are 
collected  for  treatment  (or  other 
manageincnt|.  This  typ«'  of  aggregation 
is  normally  necessary  of  facilitate 
treatment.  51  FK  at  40592.  Where  wastes 
are  taken  off-site,  the  common 
aggregation  point  at  which  they  would 
be  considered  prohibited  would  never 
be  later  than  the  last  aggregation  point 
before  off-site  shipment.  Where  the 
wastes  are  not  generated  in  an  enclosed 
system  and  there  is  no  normally- 
occurring  aggregation  of  waste  streams, 
wastes  would  be  prohibited  at  the  point 
where  the  waste  is  initially  generated. 
For  example,  wastes  not  aggregated  for 
treatment  or  for  management  to 
facilitate  treatment  would  be  prohibited 
at  the  point  where  the  waste  leaves  the 
manufacturing  or  other  process  that 
generates  the  waste. 

Determinations  as  to  whether  a  waste 
meets  the  California  list  tests  of  being  a 
liquid  and  exceeding  the  applicable 
concentrations  of  hazardous 
constituents  thus  would  be  made  at  this 
point.  The  generator  notification  and 
certification  requirements  in  5  268.7(a) 
likewise  would  apply  at  this  point. 
Although  these  wastes  could  not 
permissibly  be  diluted  to  avoid  a 
prohibition,  treatment  that  renders  the 
wastes  nonliquid  would  not  be 
considered  dilution.  51  FR  44718. 

This  principle  has  several 
ramifications  in  determining  how  to 
treat  prohibited  wastes,  and  to  what 
levels  such  wastes  must  be  treated. 
With  respect  to  those  wastes  for  which 
the  treatment  standard  is  specified  as  a 
method,  the  wastes  would  be  considered 
prohibited  at  the  same  points  specified 
above,  with  the  further  consequence 
that  they  would  require  treatment  using 
the  specified  method.  For  example,  a 
liquid  hazardous  waste  containing 
greater  than  or  equal  to  50  ppm  PCB 
would  still  be  prohibited  if  rendered 
nonliquid:  it  would  have  to  be  treated  by 
the  method  specified  in  §  268.42(a)  (or 
an  alternative  methfxf  approved  by  the 
Administrator  pursuant  to  S  268.42(b)) 
before  it  could  be  land  disposed.  This 
approach  gives  meaningful  effect  to  the 
language  of  S  268.42  (wastes  "must  be 
treated  using  the  identified  technology 
or  technologies  ).  as  well  as  the 
Ageacy'» explicit  preaml)ie  statements 
that  where  treatment  standards  are 
specified  as  a  method,  the  prohibited 
wastes  must  be  treated  by  that  method. 
51  FR  at  4059a  40632.  (California  list 
wastes  for  which  EPA  h.is  not 
esfablihhed  treatment  standards,  e.g.,  as 
proposed  for  the  liquid  metal  and 
cyanide  wastes,  could,  however,  be 
treated  and  rendered  nonliquid  and 
would  no  longer  be  prohibited.) 
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The  same  principle  would  apply 
where  EPA  has  established  performance 
levels  as  the  treatment  standard.  (See 
the  correction  notice  published  in  the 
June  4, 1987  Federal  Register.)  Thus, 
prohibited  solvent  and  dioxin-containing 
wastes  (i.e.  solvent  and  dioxin- 
containing  wastes  prohibited  at  the 
point  described  above)  would  have  to  be 
treated  to  the  levels  specified  in 
§  268.41.  Prohibited  solvent  or  dioxin- 
containing  wastes  treated  to  the  one 
percent  level  specified  in  the 
§  268.30(a)(3)  national  capacity  variance 
viould  continue  to  require  treatment  to 
the  specified  levels  For  example,  if  a 
prohibited  solvent  distillation  residue  (a 
still  bottom)  is  incinerated  and  the 
incinerator  residue  does  not  meet  the 
treatment  standard  but  contains  less 
than  one  percent  total  F001-F005  solvent 
constituents,  further  treatment  would  be 
required. 

There  is,  however,  one  exception  to 
the  principle  that  treatment  residues 
from  prohibited  wastes  must  continue  to 
be  treated  until  they  meet  the  treatment 
standard.  This  is  where  treatment 
results  in  a  residue  that  belongs  to  a 
different  treatability  group  than  the 
initial  waste  '  and  the  Agency  has 
already  determined  that  there  is 
inadequate  nationwide  capacity  to  treat 
the  wastes  belonging  to  that  group.  For 
example,  if  an  incinerator  was  to  bum 
an  F001-F005  spent  solvent  containing 
greater  than  or  equal  to  one  percent 
total  F001-F0G5  solvent  constitutents 
and  generate  a  scrubber  water 
containing  less  than  one  percent  total 
organic  carbon  (TOC).  this  scrubber 
water  belongs  to  a  different  treatability 
group,  i.e.  the  wastewater  treatability 
group.  If  the  scrubber  water  contains 
FO01-P'0O5  solvent  constituents  in 
concentrations  less  than  one  percent  but 
greater  than  the  applicable  treatment 
standards,  further  treatment  of  the 
scrubber  wafer  would  not  be  required 
until  November  8. 1988  because  the 
Agency  has  already  determined  that 


'  In  the  November  7.  1986  rmal  rule  (51  FR  40572). 
Ihp  Agency  establistied  Itiree  separate  treatability 
Rroups: 

(1)  F001-F(»5  Bolvent-water  mixtures  that  are 
prim.inly  water  nnd  contain  less  than  one  perrenl 
total  orfianic  carbon  or  less  than  one  pei-cent  total 
F(J01-P005  constituents  (dilute  solvent 
wastewaters): 

(21  Solvenl-wBler  mixtures  that  are  primarily 
water  and  which  contain  less  than  one  percent  total 
organic  carbon  (also  dilute  wastewaters)  and  which 
contain  methylene  chloride  generated  by  the 
pharmaceutical  industry:  and 

'3)  All  other  wastes  (i.e.  wastewaters  containing 
(jrcater  than  or  equal  to  one  percent  lota!  F001-F005 
constituents,  other  liquid  wastes,  solids,  sludges, 
and  soils). 

The  Agency  granted  national  capacity  variances 
for  the  first  two  Irealabillly  groups  above.  51  FR 
40641 


fhere  is  not  adequate  nationwide 
capacity  to  treat  liquids  containing  less 
than  one  percent  total  F001-F005  solvent 
constituents. 

Another  example  would  be  where  a 
wastewater  is  decanted  from  organic 
liquid  solvent  wastes  that  are  prohibited 
as  of  November  8. 1986  (i.e.,  spent 
solvents  containing  greater  than  or 
equal  to  one  percent  TOC  and  greater 
than  or  equal  to  one  percent  total  FOOl- 
F005  solvent  constituents)  and  the 
decanted  water  contains  less  than  one 
percent  TOC  while  containing  FOOl- 
F005  solvent  constituents  in 
concentrations  greater  than  the 
applicable  treatment  standards. 
Treatment  of  such  water  likewise  would 
not  be  required  until  November  8, 1988. 
This  distinction  comes  directly  from 
the  Agency's  own  estimates  of  available 
treatment  capacity.  These  estimates 
included  capacity  for  further  treatment 
of  solid  (or  slurry)  solvent  treatment 
residues  which  did  not  meet  the 
treatment  standards.  See  Background 
Document,  Solvent  Waste  Volumes  and 
Characteristics,  Required  Treatment 
and  Recycling  Capacity,  and  Available 
Treatment  and  Recycling  Capacity 
(November  1986),  pp.  63-64  (additional 
incinerator  capacity  allocated  for  all  still 
bottoms  from  reclamation  of  prohibited 
solvent  wastes).  The  estimates  did  not 
include  capacity  for  wastewaters 
resulting  from  treatment  of  these  wastes. 

The  discussion  above  covers 
situations  where  wastes  are  determined 
by  their  initial  generator  to  be  presently 
prohibited  (i.e.  not  subject  to  any 
variance).  The  Agency  is  clarifying  that 
where  the  waste  as  initially  generated  is 
subject  to  a  national  capacity  or  other 
variance,  any  residue  from  treating  the 
waste  remains  subject  to  the  variance. 
This  point  follows  directly  from  the 
principle  reiterated  most  recently  in  the 
Agency's  June  4, 1987  correction  notice 
that  the  initial  generator  determines 
whether  his  waste  is  presently 
prohibited  from  land  disposal  (see 
§  268.30(a)(3),  as  amended). 

Thus,  using  F001-F005  solvent  wastes 
as  examples,  residues  from  treating 
small  quantity  generator  wastes  (either 
1-100  kg/morith.  or  100-1.000  kg/month), 
CERCLA  response  action  or  RCRA 
corrective  action  wastes,  or  an  initial 
generator's  solvent  waste  containing 
less  than  one  percent  total  F001-F005 
solvent  constituents,  would  remain 
exempt  regardless  of  solvent 
concentration  in  the  residue  (or 
regardless  of  whether  the  residues  met 
the  treatment  standards)  since  the 
waste's  status  has  already  been 
determined  by  the  initial  generator.  The 
policy  rationale  for  this  is  that  any  other 


result  creates  a  disincentive  for 
treatment.  Such  a  result  is  contrary  to 
the  overall  objectives  of  RCRA  (see 
section  1003).  If  a  waste  could  be  land 
disposed  as  generated  but  residues  from 
treatment  were  not  exempt,  generators 
of  exempt  wastes  would  clearly  be  less 
inclined  to  seek  out  treatment 
alternatives.  (This  discussion  assumes 
that  the  treatment  residues  derive  solely 
from  treating  exempted  wastes.  If  both 
exempt  and  regulated  waste  are 
commingled  and  treated,  residues  would 
not  automatically  be  exempt.) 

EPA  adds  one  caveat.  As  noted  in  the 
November  7, 1986  final  rule,  where  a 
waste  generated  before  a  land  disposal 
prohibition  effective  date  is  later 
removed  from  storage  or  disposal,  it 
then  becomes  subject  to  the  land 
disposal  prohibitions  (assuming  that  at 
the  time  of  removal  the  waste  is 
ineligible  for  one  of  the  several 
variances  or  does  not  already  meet  the 
applicable  treatment  standards).  51  FR 
40577.  By  the  same  logic,  residues 
generated  from  such  wastes,  such  as 
leachate  or  contaminated  groundwater 
containing  F001-F005  solvent  wastes 
disposed  prior  to  November  8, 1986, 
would  be  viewed  as  newly  generated 
wastes.  Their  eligibility  for  the  national 
capacity  variance  (or  the  statutory 
variance  for  certain  CERCLA  response 
action  and  RCRA  corrective  acfion 
wastes)  would  consequently  be 
determined  de  novo  upon  removal,  and 
not  by  reference  to  the  composition  of 
the  waste  prior  to  the  prohibition 
effective  date. 

II.  Existing  Exemption  for  Farmers 

The  Agency  notes  that  it  omitted  to 
cross-reference  an  existing  regulatory 
exemption  in  proposing  the  California 
list  rules.  This  is  the  exemption  in  40 
CFR  262.51  for  a  farmer  disposing  of 
waste  pesticides  from  his  own  use  on 
his  own  farm  in  accordance  with  the 
disposal  instructions  on  the  pesticide 
label.  There  is  no  suggestion  in  RCRA  or 
the  legislative  history  that  this  practice, 
which  can  be  similar  to  lawful 
application  of  pesticide  product,  was 
intended  to  be  subject  to  the  land 
disposal  prohibitions. 

III.  HOC  Wastes 

On  December  11, 1986,  EPA  proposed 
that  liquid  hazardous  wastes  that  are 
primarily  water  but  which  contain 
halogenated  organic  compounds  (HOCs) 
in  concentrations  greater  than  or  equal 
to  1.000  mg/1  and  less  than  either  10.000 
mg/1  HOCs  or  one  percent  TOC  ("dilute 
HOC  wastewaters")  be  prohibited 
effective  July  8, 1987.  EPA  did  not 
consider  proposing  a  2-year  nationwide 
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variance  from  the  July  8, 1987 
prohibition  effective  date,  in  part, 
because  the  Agency  believed  it  was 
legally  precluded  from  granting  capacity 
variances  where  treatment  standards 
are  not  specified.  For  all  other  California 
list  YK)C  wastes,  EPA  proposed 
incineration  as  the  required  treatment 
method  and  proposed  to  grant  a  2-yeaT 
nationwide  variance  from  the  July  8. 
1987  prohibition  effective  date  due  to  a 
lack  of  incineration  capacity.  For  those 
wastes,  EPA  stated  that  incineration 
capacity  was  already  exhausted  as  a 
result  of  the  land  disposal  prohibitions 
for  solvent-containing  hazardous 
wastes. 

Several  commenters  suggested  that 
there  was  available  thermal  treatment 
capacity  for  liquid  HOC  wastes.  Other 
commenters  questioned  whether  the 
Agency  was  in  fact  legally  precluded 
from  granting  capacity  variances  where 
it  did  not  estabhsh  treatment  standards. 
Additional  commenters  noted  that  the 
Agency  had  already  found  that  there  is 
inadequate  capacity  to  treat  dilute 
solvent  wastewaters,  which  are  a  subset 
of  dilute  HOC  wastewaters,  and  noted 
the  incongruity  of  not  granting  a 
corresponding  variance  for  the  HOC 
wastewaters. 

The  Agency  has  reexamined  these 
issues  in  light  of  the  comments  received 
and  in  light  of  new  information.  ElPA's 
tentative  findings  are  set  out  below, 
organized  in  terms  of  waste  treatability 
groups. 

A.  HOC  Wastewaters 

1.  Legal  Constraints  on  Granting 
National  Capacity  Variances 

The  threshold  issue  here  is  whether 
the  Agency  is  barred  as  a  matter  of  law 
from  granting  capacity  variances  where 
it  does  not  specify  treatment  standards. 
Upon  reexamination.  EPA  believes  there 
is  no  absolute  legal  constraint.  The 
statute  itself  contemplates  that  such 
variances  can  be  granted.  Section 
3004(h)(2)  indicates  that  the  Agency  may 
grant  a  national  capacity  variances  in 
either  of  two  cases:  (1)  With  respect  to 
wastes  prohibited  when  the  Agency 
promulgates  regulations  pursuant  to 
section  32004(d)-(g);  or  (2)  with  respect 
to  hazardous  wastes  "subject  to  a 
prohibition"  under  those  same 
subsections.  In  this  letter  case,  the 
prohibition  would  take  effect  by 
operation  of  law  (i.e.,  the  so-called 
statutory  hammer  would  fall),  and  no 
treatment  standards  would  be 
established.  Yet  the  clear  sense  of  the 
statute  is  that  the  Agency  remains 
authorized  to  grant  national  capacity 
variances.  The  Agency  could  grant  case- 
by-case  extensions  of  the  effective  dafe 


under  section  3004(h)(3)  as  well,  since 
(h)(3)  authorizes  extensions  to  effective 
"dates  which  would  otherwise  apply" 
under  subsections  (d)-(g)  or  subsections 
(h)(2).  These  effective  dates,  as  just 
explained,  can  take  effect  whether  or 
not  the  Agency  promulgates  treatment 
standards. 

In  addition,  the  statutory  standard 
that  authorizes  EPA  to  grant  capacity 
variances  is  not  identical  to  the 
language  in  section  3004(m)  authorizing 
the  establish  of  waste  treatment 
Standards.  The  Agency  construes  this  to 
mean  that  it  need  not  consider  precisely 
identical  factors.  Section  3004(h)(2) 
requires  the  Agency's  determination  to 
be  based  on  availability  of  "adequate 
alternative  treatment,  recovery,  or 
disposal  capacity  which  protects  human 
health  and  the  environment . . ."  This 
can  be  either  broader  or  narrower, 
under  different  circumstances,  than 
treatment  satisfying  the  section  3004(m) 
standards.  51  FR  40600.  The  key  point 
here,  however,  is  that  the  existence  of 
the  different  statutory  standards  for 
granting  capacity  variances  and 
est<«blishing  treatment  standards 
confirms  that  the  two  determinations 
are  not  inextricably  linked. 

This  is  not  to  say  that  it  will  be  easy 
to  assemble  the  necessary  facts  to 
warrant  granting  capacity  variances 
where  there  are  no  treatment  standards. 
Certainly,  the  Agency  would  at  least 
need  to  pinpoint  the  types  of  protective 
technologies  available  to  treat,  recover, 
or  dispose  of  the  wastes,  and  know  the 
availability  of  that  protective  capacity. 
Such  facts,  however,  could  exist  under 
certain  circumstances. 

2.  Tentative  Determination  Not  to  Grant 
National  Capacity  Variances  for  Dilute 
HOC  Wastewaters 

Although  part  of  the  Agency's 
rationale  at  proposal  for  not  granting 
national  capacity  variances  for  dilute 
nonsolvent  HOC  wastewaters  (i.e.. 
hazardous  wastes  that  are  primarily 
water  and  contain  greater  than  or  equal 
to  1.000  mg/l  HOCs  and  less  than  either 
10.000  mg/l  HOCx  or  one  percent  TOC) 
would  no  longer  apply,  the  Agency  does 
not  believe  such  a  variance  is 
warranted.  The  Agency's  estimates  are 
that  these  wastes  are  generated  in  low 
volumes,  and  most  of  these  wastes  are 
believed  to  contain  less  than  the 
statutory  HOC  prohibited  level.  In 
addition,  there  is  some  available 
commercial  capacity  to  treat  these 
wastes  (51  FR  at  40614).  (See 
Memorandum  to  the  Record  on  these 
points.) 

Commenters  to  the  proposed  rule  did 
not  document  any  shortage  of  available 
treatment  capacity:  however,  several 


suggested  that  the  Agency's 
determination  in  the  November  7, 1986 
rule  that  there  is  inadequate  treatment 
capacity  for  certain  dilute  solvent 
wastewaters  (some  of  which  are  also 
HOCs)  in  inconsistent  with  the  proposed 
approach  not  to  grant  a  nationwide 
variance  for  the  dilute  HOC 
wastewaters.  EPA  believes  that  not 
granting  a  nationwide  variance  for  the 
HOC  wastewaters  is  not  inconsistence 
with  the  November  7, 1986  solvents  rule 
(even  though  some  solvents,  e.g.,  FOOl 
and  F002.  are  a  type  of  HOC  and  EPA 
determined  that  there  was  inadequate 
treatment  capacity  for  certain  dilute 
solvent  wastewaters)  because  the 
solvent  wastewaters  granted  a  national 
capacity  variance  in  the  November  7, 
1986  rule  are  not  limited  to  wastes 
containing  1.000  mg/l.  Rather,  many  of 
those  wastes  contain  less  than  1,000  mg/ 
1  and.  therefore,  are  not  subject  to  the 
capacity  demands  imposed  by  the 
California  list  prohibitions. 

The  Agency  notes,  however,  that  the 
national  capacity  variance  for  FOOl- 
F005  solvent-containing  wastewaters 
would  continue  to  apply  (even  if  the 
solvent  wastes  also  contain  over  1,000 
mg/l  HOCs)  as  long  as  the  wastewater 
is  regulated  as  hazardous  because  of  the 
F001-F005  solvent  constituents.  This  is 
because  EPA  has  already  addressed 
these  specific  types  of  HOC  wastes  on 
November  7,  1986  and  has  indicated  in 
the  Cahfomia  list  proposal  (51  FR  44725) 
that  such  waste  stream  specific 
determinations  supersede  the  California 
list  determinations.  However,  if  the 
solvent-HOC  wastewater  is  not 
regulated  as  hazardous  by  virtue  of 
being  an  F001-F005  solvent,  it  does  not 
meet  the  definition  of  those  wastes 
addressed  in  the  November  7, 1987  rule 
and,  therefore,  it  is  subject  to  the 
prohibition  effective  date  promulgated 
for  the  dilute  HOC  wastewaters.  As  a 
result,  the  wastes  would  be  prohibited 
effective  July  8. 1987  despite  the  fact  that 
it  may  contain  solvent  constitutents 
identical  to  those  specified  in  the  FOOl- 
F005  listings.  The  Agency  solicits 
comments  on  these  points  and  the 
underlying  data. 

B.  HOC  Liquids  Containing  Greater 
Than  One  Percent  HOCs  and  HOC 
So/ids 

For  all  other  HOC  wastes  not 
discussed  above,  EPA  intends  to 
promulgate  the  treatment  standards  and 
prohibition  elective  dates  as  proposed. 
However,  the  Agency  will  revise  its 
determinations  periodically  as  new 
technologies  or  new  data  emerge.  For 
example,  EPA  recently  proposed  to 
regulate  the  burning  of  hazardous 
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wastes  in  boilers  and  industrial  furnaces 
and  specify  numerious  operating 
conditions  for  conducting  such 
treatment.  52  FR  17021.  May  6, 1987.  In 
that  proposal,  the  Agency  indicated  that, 
if  finalized,  these  controlled  methods 
could  form  the  basis  for  a  revision  of  the 
HOC  treatment  standards.  Should  EPA 
revise  the  treatment  standards,  new 
capacity  determinations  would  be 
required  in  order  to  justify  continued 
application  of  a  nationwide  variance. 
Similarly,  new  capacity  data  in  the 
absence  of  any  revisions  to  the 
treatment  standard  could  also  result  in 
the  revocation  of  a  national  capacity 
variance. 

IV.  PCB-Containing  Wastes 

On  December  11, 1986,  EPA  proposed 
treatment  standards  for  the  California 
list  liquid  hazardous  wastes  containing 
PCBs  in  concentration  greater  than  or 
equal  to  50  ppm.  In  proposing  these 
treatment  standards  (i.e..  thermal 
treatment  in  accordance  with  existing 
technical  requirements  set  forth  in  the 
TSCA  regulations  at  40  CFR  Part  761), 
EPA  also  proposed  to  grant  a  2-year 
nationwide  variance  based  on  a 
perceived  lack  of  such  thermal 
trreatment  capacity.  New  volume  and 
incineration  capacity  data  appear  to 
indicate,  however,  that  there  is  not  a 
nationwide  shortage  of  capacity  to 
manage  the  small  volumes  of  these 
wastes  that  are  currently  land  disposed. 
Therefore,  the  Agency  does  not 
anticipate  that  a  nationwide  capacity 
variance  will  be  granted.  As  with  the 
HOC  wastes  discussed  above,  any 
individual  demonstrations  of  capacity 
shortfalls  may  warrant  a  case-by-case 
extension  provided  the  requirements  of 
§  268.5  are  met. 

V.  Metals,  Cyanides,  and  Corrosives 

The  Agency  does  not  believe  it  is 
necessary  to  grant  a  national  capacity 
variance  for  the  California  list  metal, 
cyanide,  and  corrosive  wastes,  given  the 
relative  ease  with  which  treatment  can 
be  conducted  and  unregulated  tank 
capacity  can  be  installed.  See  51  FR  at 
44732.  The  Agency  is  concerned, 
however,  that  certain  large  volume 
flows  might  pose  a  capacity  problem, 
and  has  placed  data  on  possible  size 
distributions  in  the  administrative 
record.  The  Agency  solicits  on  these 
possible  distribution  cutoffs. 

The  Agency  solicits  comments  on 
these  points,  all  comments  to  be 
received  by  June  22, 1987.  Comments  on 
unrelated  issues  will  not  be  considered. 


Dated:  June  5, 1987. 
J.  Winston  Porter. 
Assistance  Administrator. 
[VR  Doc.  87-13335  Filed  6-10-87;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

42  CFR  Part  412 

(BERC-403-CN) 

Capital  Payments  Under  the  Inpatient 
Hospital  Prospective  Payment  System 

agency:  Health  Care  Financing 
Administration  (HCFA).  HHS. 
action:  Proposed  rule;  correction. 

SUIWMARY:  In  the  May  19, 1987  issue  of 
the  Federal  Register  (FR  Doc.  87-11425), 
beginning  on  page  18840,  we  proposed  to 
amend  the  Medicare  regulations 
governing  the  inpatient  hospital 
prospective  payment  system  to 
incorporate  capital-related  costs  into 
that  system.  This  notice  corrects 
inadvertent  errors  we  made  in  the 


preamble  and  Appendix  A  (Federal 
Capital-Related  Rates).  Appendix  B 
(Construction  Cost  Indexes),  and 
Appendix  D  (Impact  Analysis)  of  that 
document. 

FOR  FURTHER  INFORMATION  CONTACT: 

Linda  Magno,  (301)  594-9343. 
SUPPI^MENTARY  INFORMATION:  We  are 
making  the  following  corrections  to  the 
May  19. 1987  document: 

On  page  18849,  in  the  first  column,  in 
the  first  line  from  the  bottom  of  the 
page,  the  factor  "1.0382  "  is  corrected  to 
read  "1.0396". 

2.  On  page  18858,  in  the  second  and 
third  columns.  Tables  1  and  2  of 
Appendix  A  are  corrected  to  read  as 
follows  (note  that  the  footnotes  remain 
unchanged): 

Appendix  A — Federal  Capital-Related 
Rates ' 

Table  1— Fifty  States  and  District  of 
Columbia 


Plant/fixed  equipment 

Moveable  equipment 

Urban 

Rural 

Urban           Rural 

192.26 

173.43 

121.10           93.22 

Table  2— Puerto  Rico  * 


Plant/tixed  equipment    I    Moveable  equipment 


Urban                  Rural 

Urban 

Rural 

Puerto  Rico 

137.57                   139.90 
187.47 

46.99 

114.00 

7  73 

National 

Appendix  B — [Corrected] 

3.  Also  on  page  18858,  in  appendix  B. 
inlhe  third  column,  in  the  twenty-third 
line  from  the  bottom  of  the  page,  the  title 
"Anaheim-Santa  Ana-Garden  Grove, 
CA"  is  corrected  to  read  "Anaheim- 
Santa  Ana,  CA".  In  the  tenth  line  from 
the  bottom  of  the  page,  the  title 
"Appleton-Oshkosh,  WI"  is  corrected  to 
read  "Appleton-Oshkosh-Neenah,  WI". 

4.  On  page  18859,  in  the  first  column, 
in  the  sixteenth  line  from  the  bottom  of 
the  page,  the  title  "Beaumont-Port 
Arthur-Orange,  TX"  is  corrected  to  read 
"Beaumont-Port  Arthur,  TX." 

5.  Also  on  page  18859,  in  the  second 
column,  in  the  third  line  from  the  top  of 
the  page,  the  title  "Binghamton,  NY-PA" 
is  corrected  to  read  "Binghamton,  NY". 
In  the  twenty-first  line  from  the  top  of 
the  page,  the  title  "Boston,  MA"  is 
corrected  to  read  "Boston-Lawrence- 
Salem-Lowell-Brockton.  MA  ".  In  the 
thirty-fifth  line  from  the  top  of  the  page, 
the  title  "Bridgeport,  CT."  is  corrected  to 


read  "Bridgeport-Stamford-Norwalk- 
Danbur\',  CT".  In  the  thirty-seventh  line 
from  the  top  of  the  page,  the  title 
"Brownsville-Harlingen-San  Benito. 
TX."  is  corrected  to  read  "Brownsville- 
Harlingen.  TX".  In  the  fifty-seventh  line 
from  the  top  of  the  page,  the  title 
"Charleston-North  Charleston,  SC",  is 
corrected  to  read  "Charleston,  SC  ".  In 
the  sixty-fourth  line  from  the  top  of  the 
page,  the  title  "Charlotte-Gastonia.  NC" 
is  corrected  to  read  "Charlotte- 
Gastonia-Rock  Hill,  NC-SC"'. 

6.  Also  on  page  18859.  in  the  third 
column,  in  the  seventh  line  from  the 
bottom  of  the  page,  the  title  ""Dallas- 
Forf-Worth,  TX"  is  corrected  to  read 
""Dallas,  TX."" 

7.  On  page  18860,  in  the  first  column, 
in  the  ninth  line  from  the  top  of  the  page, 
the  title  "'Dayton,  OH  "  is  corrected  to 
read  "'Dayton-Springfield,  OH"".  In  the 
eighteenth  line  from  the  top  of  the  page, 
the  title  "Denver-Bouldt r,  f.O"  is 
corrected  to  read  "Denver.  30".  In  the 
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iijri>  lirst  iinu  troni  ine  lop  oi  me  p.ige, 
the  title  "Duiuth-Superior,  MN-WI"  is 
corrected  to  read  "Duluth,  MN-WI".  In 
the  forty-ninth  line  from  the  top  of  the 
page,  the  ti»le  "Elkhart.  IN"  is  corrected 
to  read  "Elkhart-Goshen.  IN". 

8.  Also  on  page  18860,  in  the  second 
column,  in  the  ninth  line  from  the  lop  of 
the  page,  the  title  "Fort  Collins,  CO"  is 
corrected  to  read  "Fort  Collins- 
I.oveland.  CO".  In  the  eleventh  line  from 
the  top  of  the  page,  the  title  "Fort 
Lauderdale-Hollywood.  FL"  is  corrected 
to  read  "Fort  Lauderdale-Hollywood- 
I'ompano  Beach,  FL".  In  the  thirteenth 
line  from  the  top  of  the  page,  the  title 
"Fort  Myers.  FL"  is  corrected  to  read 
"Fort  Myers-Cape  Coral,  FL"'.  In  the 
forty-first  line  from  the  top  of  the  page, 
the  title  "Gary  Mammond-East  Chicago, 
IN"  is  corrected  to  read  "Gary- 
Hammond,  IN".  In  the  forty-seventh  line 
fiom  the  top  of  the  page,  the  title  Grand 
Forks,  ND-MN  ■  is  corrected  to  read 
"Grand  Forks,  ND". 

9.  Also  on  page  18860,  in  the  third 
column,  in  the  fifth  line  from  the  top  of 


me  page,  the  title  "Ilarrisburg,  PA"  is 
corrected  to  read  "Harrisburg-Lebanon- 
Carlisle,  PA".  In  the  tenth  line  from  the 
top  of  the  page,  the  title  "Hartford,  CT" 
is  corrected  to  read  "Harfford- 
Middletown-New  Britain-Bristol,  CT". 
Also,  add  "Litchfield.  CT"  to  the  list  of 
urban  areas  between  "Hartford.  CT' 
(eleventh  line)  and  Middlesex,  CT" 
(twelfth  line). 

10.  On  page  18861.  in  the  second 
column,  in  the  thirteenth  line  from  the 
bottom  of  the  page,  add  "Merrimack. 
NH"  to  the  list  of  urban  areas  after 
"Hillsborough,  NH". 

11.  On  page  18862.  in  the  second 
column,  in  the  thirty-first  line  from  the 
top  of  the  page,  add  '"Sagadahoc.  ME" 
and  "York,  ME"  to  the  list  of  urban 
areas  after  "Cumberland,  ME".  Add 
"Newport,  Rl"  to  the  list  of  urban  areas 
between  "Kent,  Rl"  (forty-fifth  line)  and 
"Providence,  Rl"  (forty-sixth  line). 

12.  On  page  18876,  in  the  third  column. 
Table  IV  is  corrected  to  read  as  follows: 


Nonstandardized  rates 

Standardized  rates 

UrtMn 

Rural 

UrtMtn 

Rural 

Plant/Fixed 
Equip- 
ment   .  .  . 

$203.70 
$129.57 

$173.21 
$93.22 

$192.26 
$121.10 

$173.43 

Moveable 
Equip- 
ment  

$9322 

13.  Also  on  page  18876,  in  the  third 
column,  in  the  fifteenth  line  from  the 
bottom  of  the  page,  the  phrase  "$171.83 
to  $181.89  (a  5.9  percent "  is  corrected  to 
read  "$192.26  to  $203.70  (a  6.0  percent'. 
In  the  eleventh  and  twelfth  lines  from 
the  bottom  of  the  page,  the  phrase 
■  $108.53  to  $115.99  (a  6.9  percent "  is 
corrected  to  read  "$121.10  to  $129.57  (a 
7.0  percent".  In  the  fourth  line  from  the 
bottom  of  the  page,  the  phrase  "$160.59 
to  $160.35"  is  corrected  to  read  "$173.43 
to  $173.21".  In  the  second  line  from  the 
bottom  of  the  page,  the  word  "virtually"' 
is  removed.  In  the  first  line  from  the 
bottom  of  the  page,  the  phrase  "going 
from  $87.11  to  $87.09'  is  removed. 

(Sw:s.  1102.  1122, 1871.  and  1886  of  the  Social 
St'curily  Act.  as  amended;  42  U.S.C.  1302, 
I  J20a-1.  1395hh,  and  1395ww;  42  CFR  412.65 

through  412.67) 

ICdIalog  of  Fednrai  Domestic  Assistance 
I'rograms  No.  13.  773.  Medicare — Hospital 
Insurance  Program) 

D.itcd:  |une  5.  1987. 
lames  V.  Olierthaler, 

Di'puly  Assistant  Secretary  fur  Managewent 
A  rui lysis  and  Systems. 
IFR  Doc.  87-13362  Filed  6-10-«7;  8:45  am] 
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rtDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  PART  65 
IDocketNo.  FEMA-6911) 

Proposed  Flood  Elevation 
Determinations,  Arizona  et  al. 

agency:  Federal  Emergency 
Management  Agency. 

ACTION:  Proposed  rule. 

summary:  Technical  information  or 
comments  are  solicited  on  the  proposed 
base  (100-year)  flood  elevations  and 
proposed  modified  base  flood  elevations 
listed  below  for  selected  locations  in  the 
nation.  These  base  (100-year)  flood 
elevations  are  the  basis  for  the 
floodplain  management  measures  that 
the  community  is  required  to  either 
adopt  or  show  evidence  of  being  already 
in  effect  in  order  to  qualify  or  remain 
qualified  for  participation  in  the 
National  Flood  Insurance  Program. 

DATES:  The  period  for  comment  will  be 
ninety  (90)  days  following  the  second 
publication  of  the  proposed  rule  in  a 


newspaper  of  local  circulation  in  each 
community. 

ADDRESS:  See  fable  below. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  John  L.  MatticikS,  Chief,  Risk  Studies 
Division,  Federal  Insurance 
Administration,  Federal  Emergency 
Management  Agency,  Washington,  DC. 
20472,  (202)  646-2768. 

SUPPLEMENTARY  INFORM  ATION:  The 

ht'dtTcii  hiiiergfiuy  M<iii<iijement 
Agency  gives  notice  of  the  proposed 
determinations  of  base  (100-year)  flood 
elevations  and  modified  base  flood 
elevations  for  selected  locations  in  the 
nation,  in  accordance  with  section  110 
of  the  Flood  Disaster  Protection  Act  of 
1973  (Pub.  L.  93-234),  87  Stat.  980.  which 
added  section  1363  to  the  National  Flood 
Insurance  Act  of  1968  (Title  XIII  of  the 
Housing  and  Urban  Development  Act  of 
1968  (Pub  L.  90-448)),  42  U.S.C.  4001- 
4128,  and  44  CFR  67.4(a). 

These  elevations,  together  with  the 
floodplain  management  measures 
required  by  S  60.3  of  the  program 
regulations,  are  the  minimum  that  are 
required.  They  should  not  be  construed 
to  mean  the  community  must  change 
any  existing  ordinance  that  are  more 
stringent  in  their  floodplain  management 
requirements.  The  community  may  at 
any  time  enact  stricter  requirements  on 
its  own.  or  pursuant  to  policies 
established  by  other  Federal.  State,  or 
regional  entities.  These  proposed 
elevations  will  also  be  used  to  calculate 
the  appropriate  flood  insurance 
premium  rates  for  new  buildings  and 
their  contents  and  for  the  second  layer 
of  insurance  on  existing  buildings  and 
their  contents. 

Pursuant  to  the  provisions  of  5  USC 
605(b).  the  Administrator,  to  whom 
authority  has  been  delegated  by  the 
Director,  Federal  Emergency 
Management  Agency,  hereby  certifies 
that  the  proposed  flood  elevation 
determinations,  if  promulgated,  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  A 
flood  elevation  determination  under 
section  1363  forms  the  basis  for  new 
local  ordinance,  which,  if  adopted  by  a 
local  community,  will  govern  future 
construction  within  the  floodplain  area. 
The  elevation  determinations,  however, 
impose  no  restrictions  unless  and  until 
the  local  community  voluntarily  adopts 
floodplain  ordinance  in  accord  with 
these  elevations.  Even  if  ordinance  are 
adopted  in  compliance  with  Federal 
standards,  the  elevations  prescribe  how 
high  to  build  in  the  floodplain  and  do 
not  proscribe  development.  Thus,  this 
action  only  forms  the  basis  for  future 
local  actions.  It  imposes  no  new 
requirement;  of  itself  it  has  no  economic 
impact. 
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List  of  Subjects  in  44  CFR  Part  67 
Flood  Insurance,  Floodplains. 


2361 


Authority:  42  U.S.C.  4001  et  seq..  The  proposed  modified  base  flood 

Reorganization  Plan  No.  3  of  197a  E.0. 12127.      elevations  for  selected  locations  are: 


Proposed  Modified  Base  Flood  Elevations 


Siaie 


Anion*.. 


Oty/town/county 


Source  ol  flooding 


Town  ol  Thalchsc.  Graham  Courtly j  Spnng  Canyon .. 

rrye  OrMlt 


Frye  Creek  Tft>utary  . 


Location 


#Deptf'  m  fed  above 

ground  "Elcoaaon  m  leet 

(NGVD) 


Existing 


ModMied 


Maps  are  available  lor  inspection  al  the  Town  Hall.  230  CoMege  Avenue  Hiatcher,  Anzona. 
Send  comments  to  Mayor  Ladd  Mullenaux,  Box  6M,  Thatcher.  Anzona  8SSS2. 


AppfOKimately  1  300  feel  downstream  of  tt>e  confki-     None I  *3.002 

ance  o(  Frye  Cree*. 
Ai  corporale  limits  approximately  BSD  leet  downstream     None I  •ZjOOB 

ot  the  confluence  ol  Frye  Creek.                                    ! 
At  Frje  Creek  Road  approximately  150  feet  upstream  I  *3X)74 "3.073 

of  corporate  limrts 
At  Frye  Creek  Road  approximately  770  feel  upstream     '3,082 '3.080 

of  corporale  limits  ,  1 

Al  upstieam  corporale  limits  '3.088  '3.066 

Approximalely  270  leet  upstream  of  corporate  hnals j  1076  ...^ |  'Sfl?* 

Al  Valley  View  Road  (upstream  corporate  ImitsJ- '.  '3,080 _....i  '3,068 


Ca><>oma Alameda      County      (Unincorporated  !  San  Leandro  Una 

I      Area)  I 


A  (Zone  2) i  Araa  bounded  by  Darmody  Avenue.  Wagnsr  Amoot.  I  #1 . 

Vassar  Avenue,  and  Doane  Street  ■  i 

Maps  available  for  inspection  al  the  Alameda  County  Public  Worfts  Agency.  399  Elmhursl  Street.  Hayward,  California  M544 
Send  wmments  to  Mr  Edward  R.  Campbell.  Chawnan.  Alameda  County  8o«k)  o»  Supervnors.  1221  Oak  Street.  Room  536.  OaWand.  CaWomia  94612. 


CaMorma  . 


Bell  Avenue 


City     ol     Sacramento.     Sacramento    Lower  Magpie  Creek 
County  I 

Taylor  Street.. 

'  '  '  Jessie  Avenue 

Maps  are  available  for  inspection  al  the  Depanmeni  of  Public  Works.  City  Mall.  915  l  Street,  Room  207,  Sacramento  California. 
Send  comments  to  Mayor  Ann  fludm.  Mayor  and  Council  Oftices,  915  I  Street  Room  205,  Sacramento,  CaWornia  95814 


•».. 


•M.. 

•25.. 


•26 
•24 


i  Wittvn  Community  . 


'^'O"* - Oty  of  Palm   Beach  Gardens.   Palm  |  C1 8  canal 

I      Beach  County  I 

Maps  available  for  inspocuon  al  the  Oty  Managers  Office.  10500  Morth  Miliiaiy  Trad,  Palm  Beach  Gardens,  Flonda 

Send  Comments  to  The  Honorable  John  L.  On.  > .  Oty  Manager,  Qtyol  Pim  Beach  Gardens,  10500  North  Military  Trail,  Palm  Beach  Gardens,  Flonda.  33410 

Georgia 


None.. 


•18 


C«y  of  Roswell.  Fulton  County.. 


For  MIer  Creek  ._ j  Just  upstream  ol  Old  Roswell  Road 

'  '  About  0  9  miles  upstream  of  OW  Roswell  Road.. 

Maps  available  for  inspection  at  the  City  of  Roswell  Engineenng  Department.  105  Dobbs  Dnve,  Roswell,  Georgia. 
Send  comments  to  The  Honorable  W  L  Mabry,  Mayor.  City  ol  Roswell,  105  Dobbs  Dnve.  Roswell,  Georgia  30075. 


•967. 


Illinois    Unincorporaled    Areas    ol    Alexander    Shallow  (from  ramlall) Goose  Pond  Pumping  Slation 

I      County  !  I 

Maps  available  lor  inspection  al  2000  Washington  Avenue  Cairo  Illinois 

Send  comments  lo  The  Honorable  C  Eugene  Fams.  Chairman  Alexander  County  Board.  2000  Washington  Avenue.  Ca»o,  Illinois  62914 
Indana 


•974 
1  'flS? 


•307 


C«y  ol  Mishawaka.  St,  Joseph  County  ...1  Judy  Craak  _ 


About  200  feet  downstream  of  fooibndge  at  end  ol 

Dnftwood  Circle 

About  1100  feet  upstream  of  Grape  Road 

Maps  available  for  inspection  at  the  Crty  of  South  Bend.  Engineenng  Department,  Room  1316  227  W  Jefferson  Boulevard  South  Bend  Indana. 
Send  comments  to  The  Honorable  Robert  C  Beuller,  l^yor,  Oty  ol  Mishawaka.  Oty  Hall,  600  Easi  Third.  Mushawaka.  Indiana  46544 


•735.. 


•738 
•742 


Indiana . 


Oty  of  South  Bend  St  Joseph  County 


JudyCraafc_ 


About  600  feet  upstream  of  the  confluocne  with  the  |  '686 |  '666 

St  Joseph  River 
About  100  feet  upstream  of  tf>e  Issac  Walton  League     'Norte '  '678 

0am.  I 

About  08  mile  upstream  of  the  Issac  Walton  League     'Norte  '701 

Dam.  I  i 


Maps  available  for  mspectKjn  at  the  City  of  South  Bend  Engineenng  Departmenl,  227  West  Jefferson  Bouievard,  Room  1316  South  Bend  Indiana 
Send  comments  to  The  Honorable  Roger  O  Parent,  Mayor,  Oty  of  South  Bend.  227  West  Jefferson  Boulevard,  14th  floor.  South  Bend,  Indiana  46601, 


lr>diarta 


I  Umnetwpoited  Areas  ol  St   Joseph  [  Judy  Cieeli  . 
County. 


About  2900  feel  downstream  ol  Kenilworth  Road.. 


'690 
■773 


'  About  4000  feel  upstream  ot  Bittersweel  Road 

Maps  available  for  inspection  at  the  City  ol  South  Bend  Engineering  Oepartment,  City/County  ButkJmg,  Room  1316  227  W  Jefferson  Boulevard,  South  Bend.  Indiana. 

Send  comments  lo  The  HonoreMe  Rfchard  L  Lamson,  President  Board  of  County  Commissioners  City/County  Building  227  w  Jefferson  Boulevard,  7th  Floor  South  Bend,  Indana  46601 


Loumana. 


Tartgipanoa  Ptmsh 


Natalbany  Rivar  . 


Approximately  400  feet  upstream  of  the  lllirx)is  Central 
Gulf  Railroad 

Approximately  1 ,400  feet  upstream  of  the  Illinois  Cen- 
tra! Gull  Railroad 


•34„ 
•35.. 


•35 

•36 


Maps  available  lor  inspection  at  the  Tangipahoa  Pansh  Courthouse,  Amite  Louisiana 

Send  commenis  lo  The  Honorable  Troy  Davis,  President  of  the  Tangipahoa  Pansh  Police  Jury.  PO.  Box  215,  Amilc,  Louisiana  70422 
>*3r</tana „ Baltimore  County _ Roland  Hun,. 


Approximately  100  feet  uostream  ol  Business  En- 
trance 

Approximalely  90  leet  downstream  of  Essex  Farm 
Road. 

Approximately  850  feet  upstream  of  Essex  Farm  Road . 


•260 

'268.. 


•259 
'266 


•276 '275 
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Proposed  Modified  Base  Flood  Elevations — Continued 


StaM 


Ci(y/lo«in/coun«y 


Source  ol  flood«g 


Locaton 


#Dapm  (1  teo  above 

groond  'Eleyatior  m  le«t 

(NGVD) 


Eiu«t»ig      I 


Modeled 


Map*  available  kx  mspecnon  at  me  Batimo'e  County  Departtnenl  of  PuMc  WofVs.  Towion.  Maryland 

Send  commanU  to  The  Honorabia  OonaM  P  HmdMiaon.  Balkmora  County  EiacuBve.  ExacuMv*  OMca.  Old  Court  Houaa,  Toown.  Maryland  21204. 


Maryland 


Catven  County _ Chaaapaafce  Bay 


A)  Park  Drtva 

I  Ai  Hemlock  Diw*.. 


J  Nona J 

1  Nona — _..l 


Map*  available  kv  irMpacllon  al  the  County  Courlhouae,  Pnnc«  Fredenck.  Marytarx] 

Send  commertts  lo  The  Honorable  Jclin  M  Gotl.  Sr .  Pretidenl  ol  the  Calvert  County  Board  ot  Commaaionart,  County  Courttiouaa.  Pnnca  Fredenck.  Maryland  20678 


Maryland. 


Ooaan  City.  Town.  Worcaiter  County  . 


AOantc  Ocaan .. 


InterMClion    ot    North    IStti    Street    and    Baltimore 

Avenue 
ApfyoiimaK^  200  leet  eaat  ol  boardwalk  at  Talwl 

Street. 


Nona.. 
•9 


#1 
•11 


Maps  available  lor  ir»apaction  at  Itie  Town  Hafl.  Ocean  City.  MarytaiK) 

Send  comment*  to  •«  Honorable  Roland  Powe*.  Mayor  ol  ttw  Town  ol  Ocean  City.  Woroealar  County.  P  0  Bon  158.  Ocean  Qly.  Maryland  21842 


New  Jeraey.. 


Ounalan.  Borough.  Middleaai  County.     Green  Brook. 


„ _ Upetearw  ade  ot  Madlaon  Avenue  .._ 

I  OowntVeam  wle  ol  Korrr  nvan/wigton  AverHje 
Map*  available  tor  mspectton  al  Vie  OHice  ol  the  Borough  Clerk.  355  North  Avenue.  DuneHen.  New  Jeriey 
Send  comment*  to  The  Honorable  Lawrence  Anzovmo,  Mayor  ol  ttie  Borough  al  Duneien.  355  North  Avenue.  Dunellan.  New  Jeraey  08812. 


J^E3 


52 

'53 


New  Jersey 
Jersey 

Ea*t  Orange  City  Esaex  County   . .    . 

Second  Rwer  Tnbutaiy - 

Mahuana  Brook..- 

nueinaaam  (liwpoiaia  Iitmh                   

•125 

•126 

UpaMam  adc  o<  Oodd  Street  Culvert  

UpcMam  corporate  kmita 

•132 

•133 

•143 

•146 

•145 

•150 

•leo 

•145 
•146 

1 

Al  oonHuenoe  ol  Second  River  TitMlary 

Upekeam  aida  o«  Hayward  S»eat 

At  cenlerkne  o»  Orange  Road 

•146 
•151 
•163 

Maps  available  tor  inipection  at  44  City  Hall  Plaza.  East  Orar^.  New  Jersey 

Send  comments  to  The  Honorable  John  Hatcher.  Mayor  ol  the  City  ol  East  Orange.  Essex  County.  44  City  Hall  Ptaia.  East  Orange.  New  Jeraey  07019. 


Nc-w  Jersey.. 


Green    Brook.    Townal«p,    Somatsal  |  Graan  Brook... 
County. 


Downstream  corporate  amta _ 

Downstream  side  ol  Green  Brook  Roed 

Upstream  sKie  ot  Green  Biook  Road   

Upstream  SK)e  ol  MadMon  Avenue 

Upalraam  corporate  iwvts  

Al  conHuenoe  with  Green  Brook _. 


•36 

•39.. 

•39....... 

•51 

•56 

•62 


I  Municipal  Brook  _ 

Map*  available  lor  inspection  at  the  Township  Clerk's  OHice.  Municipal  BuMmg.  1 1 1  Greenbrook  Road.  Graen  Brook.  New  Jersey 

Send  commenu  to  The  Honorable  J.  George  Kadesh,  Mayor  ol  ttie  Townsh^  ol  Green  Brook.  Somerset  County.  1 1 1  Greenbrook  Road.  Qraan  Brook.  New  Jersey  06812. 


•40 
•41 
•42 
•52 
•57 
•53 


Now  Jersey.. 


Mahwah,  Township.  Bergen  County.. 


Hohokus  Brook  . 


Approximately  ISO  leal  upstream  ot  Wyckotl  Avenue.. 

UpaMam  ot  rnoal  uciaMam  dam......^.— 

Al  upstream  corporate  kmit* _ 

Maps  available  for  inspection  at  ttw  Township  Administrator's  On<ce.  Municipal  BuMng.  Ma^Mlah.  New  Jersey 

Send  commerMs  to  The  Horwrable  Frank  P  Kiau*.  Mayor  ol  the  Township  ol  Mahwah.  Bergen  County.  21 1  Franklm  Turnpike.  Mahwah.  New  Jersey  07430 


None.. 


•312 
•324 

•330 


New  Jersey.. 


MHbunt,  Township,  Essex  County  . 


Van  Winkia*  Brook.. 


Canoe  Brook  Trbutary  No.  1- 


Approxlmale^  480  feel  downstream  o<  the  dowrv 
stream  corporate  kmrts 

Approiimstefy  36S  leet  downstream  ol  Short  HWs 
Avenue 

Al  Mill>um  Avenue 

At  dwvn  stream  corporate  hiwts -. 

Approinnalely  600  leet  upstream  at  Vie  moat  up- 
stream corporate  timrts 


None.. 


•97 

•116 

•136 
•226 
•252 


Maps  available  lor  inspection  at  the  Township  HalL  Millburn,  New  Jersey 

Send  comments  to  The  Honorable  Frank  W  long.  Mayor  of  the  Townsh<>  ot  MMium  Esaex  County.  MMkum  Township  Halt,  MMbum.  New  Jersey  07041. 


Now  Jersey.. 


OW     Bridge.     Township,     Middtoaax 
County 


Sooth  River „„ 

Deep  Run 

Tennents  Brook  . 


Upalraam  of  Btxdanlown  Avenue . 


Upstrewn  of  State  Route  18 

Upalraam  ol  Bordeniown  Avenue 

Appnnlmalely  0  6  imle  upstraam  ol  Wataraorks  Hoad 

Upavaam  of  CONHAH. 

Oownstrsam  side  ol  Perth  Amboy  Reservoir  Dam 


•12.. 


.  '12.. 
12. 
12.. 
12.. 
12. 


•10 

•11 
•10 
■11 
•10 
•11 


Mapa  available  lor  inspection  at  Itie  De(>artfnent  ol  Engineering  and  Plarwang.  One  Old  Bridge  Plaza.  Otd  Bridge.  New  Jersey 

Send  commenu  to  The  Honorable  Russell  J  Azzarelto.  Mayor  ol  the  Townshv  of  OW  Bndge.  Middlesex  County.  One  OW  Bndge  Plaza.  OW  Bndge.  New  Jersey  06657. 


New  York.. 


HWon.  Village.  Monroe  County . 


Salmon  Creek.. 


Moat  downstream  ccporsle  imils 

Approximately  lOO  leet  up<stream  of  CONRAIL 

Approxvnaiery  100  leet  upstream  of  Stale  Route  18 

and  ?69/ South  Awenoe 
At  upstream  corporate  ta-ds — 


•259. 

•261. 
•266 

•266. 


•261 
•264 
•267 

•270 


Maps  available  lor  mapedion  si  the  ViHage  of  Hmon  Offices.  59  Henry  Street.  HWon.  New  Vork. 

Send  comments  to  The  Honorable  Lwry  Gursskrv  Meyor  of  the  ViHage  of  HMon.  Monroe  County.  58  Henry  Street  HHion,  New  York  14466. 


Ohio         .     _. 

City  of  Hiltiard.  Franklin  County 

Clover  GrotI  Oilch 

About  1  35  mile*  downstream  ol  Scioto  Darby  Deek 

Road 
About  MO  leet  upstream  ol  Soolo  Darby  Creek  Road  .. 

•937 

•936 

Nona 

•909 

•912. ~ _. 

•941 
•911 

About  1 J60  leet  upstream  of  Avery  Road 

•916 
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Proposed  Modified  Base  Flood  Elevations— Continued 


State 


City/town/county 


Source  ol  flooding 


Location 


'  Sciolo  nver Within  community 

Maps  available  lor  inspection  al  the  City  Hall.  3800  Municipal  Square.  Hilliard.  Ohto. 

Send  comments  to  The  Honorable  Roger  A  ReynoWs.  Mayor.  City  ol  Milliard.  City  Hall.  3800  MunK:ipal  Square.  Hilhard,  Oho  43026 
Ohto 


#Depth  in  leet  above 

ground  'Elevation  m  leet 

(NGVDI 


Existing 


Modified 


None 


•772 


City  ol  Sprmgfield.  Clark  County 


Buck  Creek.. 


Just  upstream  ol  U  S  Route  40 

Just  upstream  ot  Plum  Street 

About   500   leet   upstream  ol   CONRAIL   (0  45  mile 
upstream  of  Belmont  Ave  I 


Maps  available  lor  mspecton  al  the  City  Building.  76  East  High  Street.  SpnngtieW.  Ohio 

Send  comments  to  The  Honorable  W  Gregg  LaMar.  City  Manager,  City  ol  Spongioid,  Dty  BuiWmg.  76  East  High  Street.  Springfield.  Ohio  45502 


•907 
•920 
•954 


•907 
•917 
•952 


Oklahoma.. 
2     


Shawnee,  City  Pottawalomie  County Tntxitary  #1 

Rosedale  Park  Tributary.. 


Approximately  60  leet  downstream  ot  Wallace  Street  . . 
Approximately  740  teet  upsleam  ol  Wallace  Street 
Approximalely  0,6  mile  upstream  ol  Bannoc*  Avenue  , 
Al  confluence  with  Tnbotary  #1 
Approximately  1,050  leet  upstream  of  the  confkience 
with  Tributary  #  1 

Maps  available  lor  inspection  at  the  Oty  Engineer  s  Office,  Shanmee,  Oklahoma 

Send  comments  to  The  Honorable  Pierre  F  Taron.  Mayor  ol  the  Dty  ol  Shawnee.  Pottawatomie  County.  PC  Box  1488.  Shawnee.  Oklahoma  74801 
Texas 


None  

•1,026 

None 

•1,037 

None 

•1,047 

None 

•1  030 

None 

•1.036 

City  ol  Hallom  Tarrant  County 


Big  Fossil  Creek ,, 


Downsteam  corporate  limits •506..- 

Upstream  side  ol  State  Route  183 •513. ... 

Upstream  side  ol  Glenview  Drive •534... 

Upstream  side  ol  1.820    •549..., 

Approximately  200  leet  dommstream  ol  upstream  cor-  ^577... 
porate  limits 

Stream  BFC-1 Downstream  corporate  limits  Itonc 

Approximately  1,650  leet  upstream  of  corporate  kmits  ..  hkjne 

Approximalely  150  leet  upslream  of  Watauga  Road Hone 

Approximalely    1,400    feel    downstream    ol    Chicago  •506..,. 
RocK  Island  and  Pacific  Railroad. 

Upstream  side  ol  Midway  Hoad '522  ... 

Upstream  side  of  Fincher  Road '541 

Upstream  corporate  limits •563.. 

Maps  available  lor  inspection  at  the  Haltom  Oty  Building  and  Zoning  Department.  5024  Broadway  Avenue.  Hallom  City,  Texas 

Send  comments  to  The  Honorable  Jack  O  Lewis  Mayor  ol  the  Oty  of  Haltom  City,  Tarrant  County,  5024  Broadway  Avenue.  PO  Box  14246,  Haltom  City  Texas  76117 


Little  Fossil  Oeek . 


Texas 


Hams  County.. 


Spring  GuMy  (K131.00-00) . 


Approximalely  2,200  leet  upstream  ol  Spring  Creek 

Oak  Drive 
Approximately  400  feel  downstream  of  Spring-Cypress 

Road 
Upstream  side  of  drop  structure  located  approximately 

0  6  mile  upstream  of  confluence  with  Spring  Gully 
Approximalely  09  mile  upstream  ol  Spring<;ypress 

Road 

Maps  available  lor  inspection  al  the  Harns  County  Engineering  Department.  Sweeny  Building.  301  Main  Street.  Houston.  Texas 
Send  comments  to  The  Honorable  Jon  Lindsay.  Harns  County  Judge,  Harris  County  Administration  Building.  1001  Preston.  Houston.  Texas  77002 


Tritjutary     21      to     Spring     Gully 
(K131^)3^)0). 


Texas 


Sugar  Land,  City  Fori  Bend  County 


Brazos  River.. 


Oyster  Creek .. 


Approximalely  4  2  miles  downstream  ol  US  Rourt  59. . 

Downstream  side  ol  US  Route  59 

Approximately  1  3  miles  upstream  of  US  Route  59  . 

Upstream  side  of  Oyster  Creed  

Al  Southern  Pacific  Railroad 

Approximalely  0  7  mile  upstream  ol  Southern  Pacific 
Railroad 

Approximately  2  8  miles  upstream  of  Harmon  Road 
Maps  available  lor  inspection  ai  the  Department  ol  Public  Works.  Oty  Hall.  200  Matlage  Way.  Sugar  Land.  Texas 
Send  comments  to  The  Honorable  Waller  S  McVeans,  Mayor  ol  the  Oty  of  Sugar  Land,  Fori  Bend  County,  200  Matlage  Way,  P  O  Box  1 10,  Sugar  Land,  Texas  77487-01  lO 


•70. 
•75. 
•77.. 
•74.. 
•75.. 
•76. 


None 


Wiscor>sin.. 


Oty  ol   Fond   du   Lac,   Fond   du   Lac 
County 


De  Neveu  Oeek 


At  mouth '750 


Just  upstream  of  Fourth  Street 

About  1  26  miles  upstream  ol  County  Highway  V  , 

McDermott  Creek At  confluence  with  De  Neveu  Creek 

I  About  850  leet  upstream  ol  Momingside  Drive 

Maps  available  lor  inspection  at  the  Engineering  Department,  PO  Box  150.  Fond  du  Lac  Wisconsin 

Send  comments  lo  The  Honorable  Daniel  R  Thompson,  City  Manager,  Oty  ol  Fond  du  Lac,  PO  Box  150,  Fond  du  Lac,  Wisconsin  54935-0150 


•772., 
•906.. 
•756... 
None.. 


Wisconsin.. 


Oty  ol  Milwaukee  Milwaukee  County 


Kmnickinnic  River., 


Just  upstream  of  Kmnickinnic  Avenue 

About  300  leet  downstream  South  20th  Street.. 

Just  upslream  of  South  20th  Street 

Just  downstream  of  South  29th  Street 

Just  upstream  of  Slate  Highway  24 

Map  available  lor  inspection  at  the  Department  ol  Oty  Devetopment,  809  North  Broadway,  Milwaukee.  Wisconsin  .  < 

Send  comments  lo  The  Honorable  W  Maier.  Mayor.  Oty  of  Milwaukee.  Oty  Hall.  Room  201.  200  East  Wells  Street.  MiHaaJkee.  WisconsJn  53202. 


•584 

•625. 

•630.. 

•632. 

•639.. 


•505 
•511 
•533 
•545 
•576 

•580 
•590 
•599 
•505 

•522 
•543 

•559 


•118 

•119 

•133   

•13? 

•122 

•120 

•135 

•134 

•74 
•76 
•73 
•74 
•75 

•77 


•750 

•771 
'606 
•755 
■772 


•584 
•626 
•633 
•634 
•639 
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Propos£D  MootFi€D  Bas€  Flooo  Elevatk)ns — Continued 

9M. 

Ci«y/lo«m/county 

Source  o<  flooding 

Location 

«Oep*h  in  feet  above 

ground  'ElawMon  m  toM 

(NGVD) 

EjoMng            MoOlied 

CHy  of  Sheboygan  Sheboygan  County.. 

Pigton  Rtv«r 

About  420  IMI  upMravn  o(  WasTongion  Avanu*. 

AtaMl  400  «ae«  i>»»«»ire«w  o<  MM  noad _ 

None 

Nona 

■639 
'S02 

- 

Abom  C  >«.  rrwt  joKV"*'    ■•     <nume«  Dn»« 

NOM 

••M 

Maps  availafcte  tof  mspeoon  al  me  Ranoing  Department.  CHy  MX.  638  Cantar  Avenue.  Shetwygan,  Waconam. 

Send  comments  lo  The  Honorable  Rictwd  Scnnaatai.  Mayer.  0)y  o<  SKmboyqan.  Oy  Hall.  S28  Center  Avenue.  Shaboygwv  Wnconsm  S30ei 

Issued:  May  22. 1987. 

Harold  T.  Duryee, 

Administrator.  Federal  Insurance 

Administration. 

|FR  Doc.  87-13320  Filed  fr-10-87;  8:45  amj 
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This  section  of  the  FEDERAL   REGISTER 
contains  documents  other   than   rules  or 
proposed  oiles  that  are  applicable  to  the 
public     Notices   of   hearings   and 
investigations,   committee   meetings,   agency 
decisions   and   rulings    delegations   of 
authonty,   filing   of   petitions   and 
applications   and   agency   statements   of 
organization   and   functions   are   examples 
of   documents   appeanng   in   this  section. 


ADVISORY  COUNCIL  ON  HISTORIC 
PRESERVATION 

Meeting 

AGENCV:  Advisory  Council  on  Histoiic 

I'n  si-rvaticm, 

action:  Notice  of  meeting. 

summary:  Notice  is  hereby  given  that 
the  Advisory  Council  on  Historic 
Preservation  will  meet  on  Monday  and 
Tuesdwy.  |une  22-23,  ,1987.  The  meeting 
will  hv  held  on  )unp  22  at  the  Old  Post 
Office  Building,  um  Pennsylvania  Ave.. 
NW.,  Koom  M()9.  Washington.  DC.  June 
23rd  the  meeting  will  convene  at  the 
State  House  in  Annapolis.  .MD. 

The  Council  was  established  by  the 
National  Historic  Preservation  Act  of 
V.m.  (16  use.  470)  to  advise  the 
{^resident  and  the  Congress  on  matters 
relating  to  historic  preservation  and  to 
comment  upon  Federal,  federally 
assisted,  and  federally  licensed 
undertakings  having  an  effect  upon 
properties  listed  in  or  eligible  for 
inclusion  in  the  National  Register  of  the 
Capitol;  the  Secretaries  of  the  Interior. 
Agriculture,  Housing  and  Urban 
Development,  Treasury,  and 
Transportation:  the  Director.  Office  of 
Administration;  the  Chairman  of  the 
National  Trust  for  Historic  Preservation: 
the  Chairman  of  the  National 
Conference  of  State  Historic 
Preservation  Officers:  a  Governor,  a 
Mayor:  and  eight  non-Federal  members 
appointed  by  the  President. 

The  agenda  for  the  meeting  includes 
the  following: 

I.  Chairman's  Report 

II.  Introduction  of  new  Executive 

Director 

III.  Task  Force  Reports. 

A.  Section  106  Guidance 

B.  Awards 

C.  Council  Operations 

IV.  Consideration  of  Revised  Operating 

Procedures 

V.  Executive  Director's   Report 
A.  Section  106  Cases 


B.  Training 

VI.  "Anticipatory  Demolition" 

Discussion 

VII.  Legislation 

VIII.  New  Business 

IX.  Protection  of  Historic  Shipwrecks 
X   .'\djuurn 

DATE:  The  meeting  will  begin  at  9:00 
a.m.,  Monday.  June  22  in  Washington, 
DC  and  Tuesday,  June  23rd  at  9:00  a.m. 
in  Annapolis.  MD. 

Note — The  meetings  of  the  Council  are 

opfn  tn  the  public 

FOR  FURTHER  INFORMATION  CONTACT: 

Additional  information  concerning  the 
meeting  is  available  from  the  Acting 
Executive  Director,  Advisroy  Council  on 
Historic  Preservation.  100  Pennsylvania 
Ave.,  NW.  «809.  Washington,  DC  20004. 

Dated:  June  4. 1987. 
John  M.  Fowler, 
Acting  Executive  Director. 
JFR  Doc.  87-13289  Filed  6-10-87;  8:45  am) 

BILLING  COOC  4310-10-*! 


DEPARTMENT  OF  AGRICULTURE 

Soil  Conservation  Service 

Availability;  Supplement  No.  1,  Bell 
City  Watershed,  LA 

agency:  Soil  Conservation  Service, 
USDA. 

ACTION:  Notice  of  availability  of  a 
record  of  decision. 

SUMMARY:  Horace  J.  Austin,  responsible 
Federal  official  for  projects 
administered  under  the  provisions  of 
Pub.  L.  83-566,  16  U,S.C.  1001-1008.  in 
the  state  of  Louisiana,  is  hereby 
providing  notification  that  a  record  of 
decision  to  proceed  with  the  installation 
of  the  Supplement  No.  1  to  the  Bell  City 
project  is  available.  Single  copies  of  this 
record  of  decision  may  be  obtained  from 
Horace  J.  Austin  at  the  address  shown 
below 

FOR  FURTHER  INFORMATION  CONTACT: 
Horace  J.  Austin.  State  Conservationist. 
Soil  Conservation  Service,  3737 
Government  Street,  Alexandria, 
Louisiana  71302,  telephone  (318)  478- 
7751.  FTS-493-7751. 

(This  activity  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  No. 
10.904— Watershed  Protection  and  Flood 
Prevention — and  is  subject  to  the  provisions 
of  Executive  Order  12372  which  requires 


intergovernmental  consultation  with  Slate 
and  local  ofricials) 

Dated:  May  6.  1987. 
Horace  J.  Austin, 
State  Conservationist. 
|FR  Doc.  87-13371  Filed  6-10-87;  8:45  amJ 

BILLING  CODE  3410- t»HM 


^ 


Soil  Convervation  Service 

Environmental  Impact  Statement: 
Village  of  Cassopolis.  South  Side  Park 
Critical  Area  Treatment  Measure, 
Michigan 

agency:  Soil  Convervation  Service, 
USDA. 

ACTION:  Notice  of  finding  of  no 
significant  impact. 


SUMMARY:  Pursuant  to  section  102(2)(C) 
of  the  .National  Environmental  Policy 
Act  of  1969:  the  Council  on 
Environmental  Quality  Guidelines,  (40 
CFR  Part  1500):  and  the  Soil 
Conservation  Service  Guidelines  (7  CFR 
Part  650):  the  Soil  Conservation  Service, 
U.S.  Department  of  Agriculture,  gives 
notice  that  an  environmental  impact 
statement  is  not  being  prepared  for  the 
Village  of  Cassopolis.  South  Side  Park 
RC&D  Measure.  Cass  County.  Michigan. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Homer  R.  Hilner,  State 
Conservationist,  Soil  Conservation 
Service,  1405  South  Harrrison  Road, 
East  Lansing.  Michigan  48823.  telephone 
517-337-6702. 

SUPPLEMENTARY  INFORMATION:  The 

environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment.  A  contact  has  been- 
made  with  the  State  Historical 
Preservation  Officer  and  concludes  that 
it  will  have  no  effect  on  any  cultural 
resources  either  eligible  for  or  listed  on 
the  National  Register  of  Historic  Places. 
The  State  Archaeologist  will  be 
contacted  if  any  land  disturbance 
associated  with  this  project  and 
archaeological  sites,  features,  or 
materials  are  encountered  during  actual 
construction.  As  a  result  of  these 
findings.  Mr.  Homer  R.  Hilner.  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  are  not 
needed  for  this  project. 


UM  I 
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This  measure  concerns  a  plan  for  the 
installation  of  measures  for  critical  area 
treatment.  The  planned  works  of 
improvement  include  the  following 
items:  400  feet  of  diversion,  two  grade 
stabilization  structures,  and  0.1  acre  of 
critical  area  planting.  Total  construction 
cost  is  estimated  to  be  $5,300.  of  which 
RC&D  funds  will  pay  $3,450  and  local 
funds  $1,850. 

The  Notice  of  Finding  of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency.  The  basic  data 
developed  during  the  environmental 
assessment  are  on  file  and  may  be 
reviewed  by  contacting  Mr.  Homer  R. 
Hilner.  The  FONSI  has  been  sent  to 
various  federal,  state,  and  local  agencies 
and  interested  parties.  A  Hmited  number 
of  copies  of  the  FONSI  are  available  to 
fill  single  copy  requests  at  the  above 
address. 

Implementation  of  the  proposal  will 
not  be  initiated  until  July  13. 1987. 

(This  activity  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  No. 
10.901  -  Resource  Conservation  and 
Development  -  and  is  subject  to  the 
provisions  of  Executive  Order  12372  which 
requires  intergovernmental  consultation  with 
Slate  and  local  officials) 

Dated:  June  3.  1987. 
jerry  L  Keller, 

Dfputy  State  Conitervationist 
|KR  Doc.  87-13201  Filed  »-10-87;  8:45  am) 
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COMMISSION  ON  CIVIL  RIGHTS 

Florida  Advisory  Committee;  Public 

Meeting 

Notice  IS  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Florida  Advisory 
Committee  to  the  Commission  will 
convene  at  2:00  p.m.  and  adjourn  at  6:00 
p.m.  on  June  26.  1987  at  the  Sheraton 
River  House.  3900  N.W.  21st  Street. 
Miami,  Florida.  The  purpose  of  the 
meeting  is  to  discuss  the  status  of  the 
agency,  current  committee  activities  for 
the  coming  year,  including  police 
community  relations  issues  in  Tampa 
and  Miami. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Vice  Chairperson  Michael  J. 
Moorhead  (904/392-2211)  or  John  I. 
Binkley.  Director  of  the  Eastern  Regional 
Division  (202-523-5264:  TDD  202/376- 
8117).  Hearing  impaired  persons  who 
will  attend  the  meeting  and  require  the 
services  of  a  sign  language  interpreter 
should  contact  the  Regional  Division  at 


least  five  (5)  working  days  before  the 
scheduled  date  of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC,  June  3.  1987. 
Susan  |.  Prado. 
Acting  Staff  Director. 
|FR  Doc.  87-13282  Filed  6-10-87;  8:45  am] 
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Indiana  Advisory  Committee:  Public 
Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Indiana  Advisory 
Committee  to  the  Commission  will 
convene  at  12:00  p.m.  and  adjourn  at 
6:00  p.m..  on  June  25.  1987,  at  the  Federal 
Building.  46  East  Ohio  Street.  Room  402. 
Indianapolis.  Indiana.  The  purpose  of 
the  meeting  is  to  develop  program  plans 
and  to  hold  a  community  forum  to 
obtain  information  on  the  status  of  civil 
rights  in  the  State. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson,  James 
Nuechterlein.  or  Melvin  Jenkins, 
Director  of  the  Central  Regional  Division 
(816)  374-5253.  (TDD  818/374-5009). 
Hearing  impaired  persons  who  will 
attend  the  meeting  and  require  the 
services  of  a  sign  language  interpreter, 
should  contact  the  Regional  Office  at 
least  five  (5)  working  days  before  the 
scheduled  date  of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC,  May  29.  1887. 
Susan  ).  Prado. 
Acting  Staff  Director. 
|FR  Doc.  87-13283  Filed  6-10-87;  a45  am) 
BILLING  COOe  S33S-0I-M 


Iowa  Advisory  Committee;  Public 
Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Iowa  Advisory 
Committee  to  the  Comission  will 
convene  at  10:00  am.  and  adjourn  at  4:00 
p.m..  on  June  30, 1987,  at  the  Hotel  Fort 
Des  Moines,  10th  and  Walnut  Streets, 
Des  Moines,  Iowa.  The  purpose  of  the 
meeting  is  to  develop  program  plans, 
hold  community  forum  to  obtain 
information  on  the  status  of  civil  rights 
in  the  State  and  collect  information  on 
aspects  of  racially  and  religiously 


motivated  violence  and  intimidation  in 
the  State. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson,  Ralph  S.  Scott. 
Jr.,  or  Melvin  Jenkins.  Director  of  the 
Central  Regional  Division  (816)  374- 
5253.  (TDD  816/374-5009).  Hearing 
impaired  persons  who  will  attend  the 
meeting  and  require  the  services  of  a 
sign  language  interpreter,  should  contact 
the  Regional  Office  at  least  five  (5) 
working  days  before  the  scheduled  date 
of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC,  May  29. 1987. 
Susan  |.  Prado. 
Acting  Staff  Director. 
(FR  Doc.  87-13284  Filed  a-10-«7:  8:45  am) 
BILLING  COOE  633S-01-M 


Kentucky  Advisory  Committee;  PubHc 
Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Kentucky  Advisory 
Committee  to  the  Commission  will 
convene  at  8:30  a.m.  and  adjourn  at  3:30 
p.m.,  on  June  26. 1987,  at  the  Campbell 
House  Inn.  1375  Harrodsburg.  Lexington, 
Kentucky.  The  purpose  of  the  meeting  is 
to  develop  program  plans  and  to  hold  a 
community  forum  to  obtain  information 
on  the  status  of  civil  rights  in  the  State. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson.  Porter  G. 
Peeples.  Sr..  or  Melvin  Jenkins.  Director 
of  the  Central  Regional  Division  (816) 
374-5253,  (TDD  816/374-5009).  Hearing 
impaired  persons  who  will  attend  the 
meeting  and  require  the  services  of  a 
sign  language  interpreter,  should  contact 
the  Regional  Office  at  least  five  (5) 
working  days  before  the  scheduled  date 
of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC,  May  29. 1987. 
Susan  |.  Prado. 

A  cting  Staff  Director. 

|FR  Doc  87-13285  Filed  6-10-87:  8:45am| 

BILUNG  C00£  63aS-01-n 


Wisconsin  Advisory  Committee;  Public 
Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 


of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Wisconsin 
Advisory  Committee  to  the  Commission 
will  convene  at  10:30  a.m.  and  adjourn 
at  6:00  p.m..  on  July  1, 1987,  at  the  Marc 
Plaza  Hotel,  509  West  Wisconsin 
Avenue.  Milwaukee.  Wisconsin.  The 
purpose  of  the  meeting  is  to  develop 
program  plans  and  to  hold  a  community 
forum  to  obtain  information  on  the 
status  of  civil  rights  in  the  State. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson,  Kwame  S. 
Salter,  or  Melvin  Jenkins,  Director  of  the 
Central  Regional  Division  (816)  374- 
5253,  (TDD  816/374-5009).  Hearing 
impaired  persons  who  will  attend  the 
meeting  and  require  the  services  of  a 
sign  language  interpreter,  should  contact 
the  Regional  Office  at  least  five  (5) 
working  days  before  the  scheduled  date 
of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC.  Jui^e  5, 1967, 
Susan  ).  Prado. 

Acting  Staff  Director. 

|FR  Doc.  87-13286  Filed  6-10-87;  8:45ain| 

BILUNG  COO€  633S-01-M 


DEPARTMENT  OF  COMMERCE 

Agency  Form  Under  Review  by  ttie 
Office  of  Management  and  Budget 
(0MB) 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  National  Oceanic  and 
Atmospheric  Administration. 

Title:  Social  and  Economic  Surveys  of 
Fisheries. 

Form  number:  Agency — N/A;  OMB — 
N/A. 

Type  of  request:  New  Collection. 

Burden:  125  respondents;  41  burden 
hours. 

Needs  and  uses:  Selected  mackerel 
fishermen  in  the  southeast  will  be  asked 
to  provide  data  on  their  costs  and 
revenues.  The  information  will  be  used 
in  estimating  the  economic  effects  of 
quotas.  In  addition  the  information  will 
be  used  to  determine  how  much  fishing 
effort  is  being  transferred  to 
supplementary  fisheries.  Fishery 
management  decisions  will  be  made 
based  on  the  results  of  the  data 
collected. 

Affected  public:  Individuals. 

Frequency;  One-time  only. 

Respondent's  obligation:  Voluntarj'. 


OMB  desk  officer  John  Griffen.  395- 
7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer,  Edward  Michals,  (202)  377-3271, 
Department  of  Commerce,  Room  6228. 
14th  and  Constitution  Avenue  NW, 
Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
John  Griffen.  OMB  Desk  Officer,  Room 
3228,  New  Executive  Office  Building, 
Washington,  DC  20503. 

Dated:  June  3. 1987. 
Edward  Michals. 

Departmental  Clearance  Officer.  Office  Cff 

Management  and  Organization. 

(FR  Doc.  87-13310  Filed  6-10-87:  6:45  am] 

BILUNG  CODE  3S1ft-CW-M 


Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 
(OMB) 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 
Agency:  Bureau  of  Economic  Analysis 
Title:  Annual  Survey  of  U.S.  Direct 

Investment  Abroad 
Form  Number  Agency — BE-11  A.  B,  C; 

OMB— 0606-0053 
Type  of  Request:  Revision  of  a  currently 

approved  collection 
Burden:  1,220  respondents;  80,500 

reporting  hours 
Needs  and  Uses:  This  survey  will  be 
used  to  secure  data  on  current 
operations  of  U.S.  parent  companies 
and  their  foreign  affiliates,  including 
balance  sheets,  income  statements, 
trade,  and  employment,  with 
emphasis  on  services.  The  collected 
data  are  required  for  the  preparation 
and  analysis  of  U.S.  international 
investment,  for  use  in  representing  the 
U.S.  in  international  fora,  and  in 
bilateral  negotiations  with  foreign 
countries,  and  to  otherwise  assist  in 
the  development  and  conduct  of  U.S. 
international  trade  and  investment 
policy 
Affected  Fhtblic;  Businesses  or  other  for 

profit  institutions 
Frequency:  Annually 
Respondent's  Obligation:  Mandatory 
OMB  Desk  Officer:  Don  Arbuckle,  395- 
7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer.  Edward  Michals.  (202)  377-3271. 
Department  of  Commerce.  Room  H6622, 


14th  and  Constitutioii  Avenue  NW.. 
Washington.  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Don  Arbuckle.  OMB  Desk  Officer.  Room 
3228.  New  Executive  Office  Building. 
Washington,  DC  20503. 

Dated;  )une  5. 1987. 
Edward  Michals, 

Departmental  Clearance  Officer.  Office  of 
Management  and  Organization. 
[FR  Doc.  87-13376  Filed  6-10-87;  8:45  am) 
BILUNG  COOE  3S10-CW-M 


International  Trade  Administration 

lA-40 1-603) 

Postponement  of  Final  Antidumping 
Duty  Determination;  Certain  Stainless 
Steel  Hollow  Products  From  Sweden 

AGENCY:  International  Trade 
Administration,  Import  Administration. 
Department  of  Commerce. 
ACTION;  Notice. 

SUMMARY:  This  notice  informs  the  public 
that  we  are  postponing  our  final 
determination  as  to  whether  sales  of 
certain  stainless  steel  hollow  products 
from  Sweden  have  occurred  at  less  than 
fair  value  imtil  not  later  than  October  5, 
1987.  We  are  also  postponing  our  public 
hearing  from  June  29, 1987,  until 
September  9, 1987. 
EFFECTIVE  DATE:  )une  11.  igS"" 
FOR  FURTHER  (NFORMATtON  CONTACT: 

Gregory  G.  Borden  (202-377-3003)  or 
Mary  S.  Clapp  (202-377-1769).  Office  of 
Investigations,  Import  Administration, 
International  Trade  Administration.  U.S. 
Department  of  Commerce.  14th  Street 
and  Constitution  Avenue  NW.. 
Washington,  DC  20230. 

SUPPLEMENTARY  INFORMATION:  On  May 

22,  1987,  we  published  a  preliminary 
determination  of  sales  at  less  than  fair 
value  with  respect  to  this  merchandise 
(52  FR  19369).  The  notice  stated  that  if 
the  investigation  proceeded  normally, 
we  would  make  our  final  determination 
by  July  29, 1987. 

On  May  27, 1987.  Sandvik  AB.  a 
respondent  in  this  investigation, 
requested  a  postponement  of  the  final 
determination  until  not  later  than  the 
135th  day  after  pubHcation  of  our 
preliminary  determination,  pursuant  to 
section  735(a)(2)(A)  of  the  Tariff  Act  of 
1P30.  as  amended  (the  Act)  (19  U.S.C. 
1673d(a)(2)(A)).  Respondent  accounts 
for  a  significant  proportion  of  exports  of 
the  subject  merchandise  to  the  United 
States.  If  exporters  who  account  for  a 
significant  proportion  of  exports  of  the 
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merchandise  under  investigation  request 
an  extension  after  an  affirmative 
preliminar>  determination,  we  are 
required,  absent  compelling  reasons  to 
the  contrary,  to  grant  the  request. 
Accordingly,  we  are  postponing  the  date 
of  the  final  determination  until  not  later 
than  October  5. 1987. 

The  public  hearing  is  also  being 
postponed  until  1:30  p.m.  on  September 
9. 1987.  at  the  U.S.  Department  of 
Commerce.  Room  3708, 14th  Street  and 
Constitution  Avenue  NW.,  Washington. 
DC  20230.  Accordingly,  prehearing  briefs 
in  at  least  10  copies  must  be  submitted 
to  the  Deputy  Assistant  Secretary  by 
September  2. 1987. 

This  notice  is  published  prusuant  to 
section  735(d)  of  the  Act. 
Gilbert  B.  Kaplan, 

Df-puty  Assistant  Secretary  for  Import 
Administration. 

June  5, 1987. 

(IR  Doc,  87-13378  Filed  6-10-87;  8:45  am] 

BILLING  COOC  3S10-OS-M 


Export  Trade  Certificate  of  Review 

AGENCY:  International  Trade 

Administration.  Department  of 

Commerce. 

ACTION:  Notice  of  application. 

summary:  The  Office  of  Export  Trading 
Company  Affairs.  International  Trade 
Administration.  Department  of 
Commerce,  has  received  an  application 
for  an  Export  Trade  Certificate  of 
Review.  This  notice  summarizes  the 
conduct  for  which  certification  is  sought 
and  requests  comments  relevant  to 
whether  the  certificate  should  be  issued. 
FOR  FURTHER  INFORMATION  CONTACT: 
George  Muller,  Acting  Director.  Office  of 
Export  Trading  Company  Affairs, 
International  Trade  Administration, 
202/377-5131.  This  is  not  a  toll-free 
number. 

SUPPLEMENTARY  INFORMATION:  Title  III 

of  the  Export  Trading  Company  Act  of 
1!)82  (Pub.  L  97-290)  authorizes  the 
Secretary  of  Commerce  to  issue  Export 
Trade  Certificates  of  Review.  A 
certificate  of  review  protects  its  holder 
and  the  members  identified  in  it  from 
private  treble  damage  actions  and  from 
civil  and  criminal  liability  under  Federal 
and  state  antitrust  laws  for  the  export 
conduct  specified  in  the  certificate  and 
carried  out  during  its  effective  period  in 
compliance  with  its  terms  and 
conditions.  Section  302(b)(1)  of  the  Act 
and  15  CFR  325.6(a)  require  the 
Secretary  to  publish  a  notice  in  the 
Federal  Register  identifying  the 
applicant  and  summarizing  its  proposed 
export  conduct. 


Request  for  Public  Comments 

Interested  parties  may  submit  written 
comments  relevant  to  the  determination 
whether  a  certificate  should  be  issued. 
An  original  and  five  (5)  copies  should  be 
submitted  not  later  than  20  days  after 
the  date  of  this  notice  to:  Office  of 
Export  Trading  Company  Affairs. 
International  Trade  Administration, 
Department  of  Commerce.  Room  5618, 
Washington.  DC  20230.  Information 
submitted  by  any  person  is  exempt  from 
disclosure  under  the  Freedom  of 
Information  Act  (5  U.S.C.  552). 
Comments  should  refer  to  this 
application  as  "Export  Trade  Certificate 
of  Review,  application  number  87- 
00009."  A  summary  of  the  application 
follows. 

Applicant:  C*lifomia  Cherry  Export 
Association  of  San  Joaquin  County 
(CCEA).  48  East  Oak  Street,  Lodi, 
California  95240 
Contact:  Jack  Johal,  legal  counsel,  209- 

948-8200 
Application  #:  87-00009 
Date  Deemed  Submitted:  May  29, 1987 
Members  (in  addition  to  applicant): 
Reynolds  Packing  Company,  Lodi,  CA; 
O-G  Packing,  Lodi,  CA;  Chinchiolo 
Fruit  Company.  Stockton.  CA; 
Sunniland  Fruit.  Inc.,  Stockton,  CA; 
Delta  Packing  Co.  of  Lodi,  Inc.,  Lodi, 
CA;  Linden  Associated  Growers, 
Linden,  CA;  Blossom  Farms,  Linden, 
CA;  Sunworld,  Inc.,  Lodi.  CA: )  &  B 
Farms.  Linden.  CA;  and  A.  Sambado  & 
Sons.  Inc..  Linden.  CA. 

Summary  of  the  Application: 

A.  Export  Trade: 
Fresh  sweet  cherries. 

B.  Export  Markets: 
Japan. 

C.  Export  Trade  Activities  and  Methods 

of  Operation: 
CCEA  seeks  certification  to: 

1.  On  behalf  of  and  with  the  advice  of 
its  Members,  advise  and  cooperate  with 
the  U.S.  Government  in  establishing 
procedures  regulating  the  export  of 
sweet  cherries. 

2.  On  behalf  of  and  with  the  advice  of 
its  Members,  participate  in  negotiations 
and  enter  into  agreements  with  foreign 
governments  and  foreign  persons 
regarding; 

a.  Fumigating,  packing,  and  other 
quality  control  procedures  to  be 
followed  in  the  export  of  sweet  cherries; 
and 

b.  The  quantities,  time  periods,  prices, 
and  terms  and  conditions  upon  which 
the  Members  shall  export  sweet 
cherries. 

3.  On  behalf  of  and  with  the  advice  of 
its  Members,  establish  and  operate 


fumigation  facilities  for  use  in  the  export 
of  sweet  cherries. 

4.  On  behalf  of  and  with  the  advice  of 
its  Members,  establish  export  prices  and 
quotas  for  and  allocate  export  quotas 
among  its  Members. 

5.  Enter  into  processing  agreements 
with  its  Members  for  the  processing, 
including  fumigation  and  packing,  of 
their  sweet  cherries  for  export  to  Japan. 
Such  agreements  are  not  assignable  by 
the  Member  without  the  prior  written 
consent  of  the  CCEA. 

6.  Enter  into  a  Corporate  Redemption 
and  Cross  Purchase  Agreement  with 
each  Member  which  restricts  the  sale  or 
transfer  of  each  Member's  stock  in  the 
CCEA.  except  when  the  sale  or  transfer 
is  made  to: 

a.  Any  partnership,  corporation,  or 
other  entity  in  which  the  Member  holds 
an  eighty  percent  controlling  interest; 

b.  Any  other  Member  or 

c.  The  individual  owner(s)  of  a 
Member  upon  liquidation  or  dissolution 
of  that  Member  who  is  an  entity  such  as 
a  corporation  or  partnership. 

The  Corporate  Redemption  and  Cross 
Purchase  Agreement  gives  the  CCEA 
and  its  remaining  Members  a  right  of 
first  refusal  to  buy  a  departing  Member's 
stock  in  the  CCEA. 

Dated:  June  8, 1987. 
Geor^  Muller, 

Acting  Director.  Office  of  Export  Trading 
Company  Affairs. 
\VR  Doc.  87-13377  Filed  6-10-87;  8:45  am) 
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National  Oceanic  and  Atmosptieric 
Administration 

Listing  Endangered  and  Threatened 
Species  and  Designating  Critical 
Habitat:  Petition  To  Adopt  a  Special 
Rule 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
action:  Notice  of  receipt  of  petition. 

summary:  NMFS  has  received  a  petition 
to  issue  an  emergency  rule  which  would 
prohibit  commercial  whale  watching  on 
Atlantic  right  whales  [EubaJaena 

glacialis]. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  C.  Ziobro.  Protected  Species 
Management  Division,  Office  of 
Protected  Resources  and  Habitat 
Programs.  National  Marine  Fisheries 
Service.  U.S.  Department  of  Commerce, 
Washington.  DC.  20235  (202/873-5348). 
SUPPLEMENTARY  INFORMATION:  On  May 
13, 1987,  NMFS  received  a  petition  from 
GreenWorld  to  adopt  an  emergency  rule 
which  would  prohibit  commercial  whale 


Wiitching  on  Atlantic  right  whales.  In 
accordance  with  the  provisions  of  the 
Endangered  Species  Act  of  1973  (ESA) 
and  the  Administrative  Procedure  Act  (5 
U.S.C.  553(e)).  the  Assistant 
Administrator  for  Fisheries  has 
determined  that  the  petition  presents 
substantial  information  indicating  that 
the  action  may  be  warranted.  As 
required  by  the  ESA.  the  Service  will 
review  available  information  on  the 
right  whale  and  whale  watching  to 
determine  if  the  petitioned  action  is 
warranted. 

Dated;  June  5.  1967. 
William  E.  Evans 

■Assistant  Administrator  for  Fisheries. 

National  Marine  Fisheries  Serx'ice. 

|KR  Doc.  87-13387  Filed  6-10-87;  8:45  am] 
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National  Tectinical  Information 
Service 

Intent  To  Grant  Exclusive  Patent 
License;  Bionix  Corp. 

The  National  Technical  Information 
Service  (NTIS),  U.S.  Department  of 
Commerce,  intends  to  grant  to  Bionix 
Corporation  having  a  place  of  business 
in  Potomac.  MD  an  exclusive  right  in  the 
United  States  to  manufacture,  use,  and 
sell  products  embodied  in  the  invention 
entitled  'Inlra-Urethral  Prosthetic 
Sphincter  Valve."  U.S.  Patent 
Application  Serial  Number  6-550.040. 
U.S.  Patent  No.  4.553,533.  The  patent 
rights  in  this  invention  are  assigned  to 
the  United  States  of  America,  as 
represented  by  the  Secretary  of 
Commerce. 

The  intended  exclusive  license  will  be 
royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C.  209 
and  37  CVR  404.7  The  intended  license 
may  be  granted  unless,  within  sixty 
days  from  the  date  of  this  published 
Notice.  NTIS  receives  written  evidence 
and  argument  which  establishes  that  the 
grant  of  the  irrtended  license  would  not 
serve  the  public  interest. 

Inquiries,  comments  and  other 
materials  relating  to  the  intended 
license  must  be  submitted  to  Papan 
Devnairi.  Office  of  Federal  Patent 
Licensing.  NTIS.  Box  1423.  Springfield. 
VA  22151. 
Douglas  |.  Campion. 
Office  of  Federal  Patent  Licensing.  U.S. 
Department  of  Commerce.  National  Technical 
Information  Service. 
|FR  Doc.  87-13287  Filed  6-10-87:  8:45  a.m.) 

BILLING  CODE  3S10-O4-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for 
Certain  Cotton  and  Man-Made  Fiber 
Textile  Products  Produced  or 
Manufactured  in  ttie  People's  Republic 
of  China 

)une  9,  1987. 

The  Chairman  of  the  Committee  for 
the  implementation  of  Textile 
Agreements  (CITA),  under  the  authority 
contained  in  E.0. 11651  of  March  3, 1972. 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  June  12. 1987. 
For  further  information  contact  Diana 
Solkoff,  International  Trade  Specialist. 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce.  Washington. 
DC  (202)  377-1212.  For  information  on 
the  quota  status  of  these  limits,  please 
refer  to  the  Quota  Status  Reports  which 
are  posted  on  the  bulletin  boards  of 
each  Customs  port  or  call  (202)  566-6828. 
For  information  on  embargoes  and  quota 
re-openings,  please  call  (202)  377-3715. 

Summary 

A  recent  correction  in  1986  import 
charges  made  to  the  1986  restraint  limit 
for  Category  335  resulted  in  a 
substantial  overshipment  of  that  limit. 
When  those  overshipments  were 
charged  to  the  1987  hmit.  an  immediate 
embargo  resulted.  In  the  letter  published 
below,  the  Chairman  of  the  Committee 
for  the  Implementation  of  Textile 
Agreements  directs  the  Commissioner  of 
Customs  to  increase  the  previously 
established  restraint  limits  for 
Categories  335  and  639.  The  1987  limit 
for  Category  335  will  re-open. 

Background 

A  CITA  directive  dated  December  24. 
1985  (50  FR  53182)  established  import 
restraint  limits  for  cotton  and  wool 
textile  products  in  Categories  335,  336. 
444  and  447.  among  others,  produced  or 
manufactured  in  China  and  exported 
during  the  twelve-month  period  which 
began  on  January  1. 1986  and  extended 
through  December  31. 1986.  Import 
restraint  limits  were  established  in  the 
CITA  directive  dated  Februar\-  26, 1987 
(51  FR  7313)  for  wool  and  man-made 
fiber  textile  products  in  Categories  434 
and  651.  produced  or  manufactured  in 
China  and  exported  during  the  same 
twelve-month  period. 

A  further  CITA  directive  dated  April 
27. 1987  established  import  limits  for 
certain  cotton,  wool  and  man-made  fiber 
textile  products,  including  Category  360. 
produced  or  manufactured  in  China  and 


exported  during  the  period  Jnauary  1, 

1986  through  December  31, 1986. 

In  addition,  a  CITA  directive  dated 
December  23. 1986  was  published  in  the 
Federal  Register  (51  FR  47041)  which 
established  import  restraint  limits  for 
certain  cotton,  wool  and  man-made  fiber 
textile  products,  including  Categories 
335.  359-V  and  639.  produced  or 
manufactured  in  the  People's  Republic 
of  China  and  exported  during  the 
twelve-month  period  which  began  on 
January  1, 1987  and  extends  through 
December  31. 1987. 

A  CITA  directive  dated  February  24. 

1987  (52  FR  6057)  extablished  a  limit  for 
man-made  fiber  textile  products  in 
Category  659-1  for  the  same  twelve- 
month period. 

In  accordance  with  the  terms  of  the 
Bilateral  Cotton.  Wool  and  Man-Made 
Fiber  Textile  Agreement  of  August  19, 
1983.  as  amended,  and  at  the  request  of 
the  Government  of  People's  Republic  of 
China,  the  1986  limit  for  Category  335.  is 
being  adjusted  for  swing.  The  1986  limits 
for  Categories  336.  360.  434,  444.  447.  and 
651  are  being  reduced  to  account  for  the 
swing  being  applied  to  Category  335. 

In  addition,  the  1987  limits  for 
Categories  335  and  639  are  also  being 
adjusted  for  swing.  The  1987  limits  for 
Categories  359-V  and  659-1  are  being 
reduced  to  account  for  the  swing  being 
applied  to  Categories  335  and  639. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13. 1982  (47  FR  55709),  as 
amended  on  April  7, 1983  (48  FR  15175), 
May  3. 1983  (48  FR  19924),  December  14. 
1983.  (48  FR  55607),  December  30. 1963 
(48  FR  57584).  April  4.  1984  (49  FR 
13397).  June  28.  1964  (49  FR  26622).  Jdy 
16,  1984  (49  FR  28754).  November  9, 1984 
(49  FR  44782).  July  29, 1986  (51  FR  27068) 
and  in  Statistical  Headnote  5.  Schedule 
3  of  the  Tariff  Schedules  of  the  United 
States  Annotated  (1987). 

This  letter  and  the  actions  taken 
pursuant  to  it  are  not  designed  to 
implement  all  of  the  provisions  of  the 
bilateral  agreement,  but  are  designed  to 
assist  only  in  the  implementation  of 
certain  of  its  provisions. 
Ronald  I.  Levin. 

Acting  Chairman,  Committee forthe 
Implementation  of  Textile  Agreements. 
June  9,  1987. 

Committee  for  the  Implementation  of  Textile 
Agreements 

Commissioner  of  Customs. 
Department  of  the  Treasury. 
Washington,  DC.  20229. 

Dear  Mr.  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directives 
issued  to  you  on  December  24. 1985.  Februarj' 
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26.  1986  and  April  27.  1987  by  the  Chairman. 
Committee  for  the  Implementation  of  Textile 
Afirepments.  concerning  imports  into  the 
I  'niled  Slates  of  certain  cotton  and  wool 
textile  products  in  CateRones  3,35.  336.  444 
and  447  (December  24.  1985):  434  and  651 
(February  26.  1986);  and  360  (April  27.  1987). 
produced  or  manufactured  in  the  People's 
Republic  of  China  and  exported  during  the 
twelve-month  period  which  began  on  January 
1.  1986  and  extended  through  December  31. 
l')H6.  This  directive  also  amends,  but  does 
not  cancel,  the  directives  issued  to  you  on 
December  23.  1986  and  February  24. 1987 
concerning  textile  pn>ducts  in  Categories  335. 
3,i»-V  and  636  (December  23. 19»6|;  and  659-1 
(February  24,  1987),  produced  or 
manufactured  in  China  and  exported  during 
the  twelve-month  period  which  began  on 
January  1.  1987  and  extends  through 
December  31.  1987. 

F.ffective  on  |une  12,  1987,  the  directives  of 
December  24.  1985.  February  26.  1986. 
December  23. 1986  February  24.  1987  and 
April  27.  1987  are  hereby  amended  to  include 
adjustments  to  the  previously  established 
restraint  limits  for  cotton  and  man-made  Tiber 
textile  products  in  the  following  categories, 
as  provided  under  the  terms  of  the  bilateral 
H"rperTi»-nt  nF  AinJM'^t  1^   iqh:i  .4q  .impniU'il  ' 


Adjusted  12-mo  restraint 

limit  '  (Ian.  1.  19e6-Dec. 

31.  19B6I 

Category: 

335 319.299  dozen. 

336 95.104  dozen. 

360 5.095.(K)0  numbers. 

434 8.817  dozen. 

444 5,402  dozen. 

447 67.613  dozen. 

651 491.000  dozen. 

'  The  limits  have  not  been  adjusted  to 
account  for  any  imports  exported  after  Dec. 
31.  1985. 

Adjusted  12-mo  restraint 

limit  '  Ijan.  1.  1987-Dec. 

31.  1987) 

Category: 

335 330.474  dozen. 

359-V  » 861.408  pounds. 

639 1.008.121  dozen. 

639-1  * 1.565.267  pounds. 

>  The  limits  have  not  been  adjusted  to 
account  for  any  imports  exported  after  Dec. 
31.  1986. 

»  In  Category.  359,  only  TSUSA  numbers 
381.0258.  381.0554.  381.3949,  381.5800. 
3H1  5920,  384.0648.  384  0650.  384.0651. 
3H43449.     3843450.     384  4300.    384  4422    and 

■IH.)  It.)-' 


'In  Category  659,  only  TSl'SA  numbers 
384.2105.  384.2115.  384.2120.  384.2125. 
384.2646.  384.2647.  384.2648.  384.2649, 
384.2652,  384  8651.  384  8652.  384.8653. 
384.8654.  384.9356.  384.9357,  384.935.  384.9359 
and  384.9365. 

Also  effective  on  lune  12. 1987.  you  are 
directed  to  deduct  charges  for  goods  exported 
in  1966,  amounting  to  78.985  dozen,  from  the 
import  restraint  limit  established  for 
Category  335  for  the  period  which  began 
fanuary  1. 1987  and  extends  through 
December  31. 1967.  This  same  amount  is  to  be 
charged  to  the  import  restraint  limit 
established  for  Category  335  in  1986. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  Stales  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
use.  553. 

Sincerely. 
Ronald  I.  Levin. 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 
|FR  Doc.  87-13485  Filed  8-10-87;  8:45  am| 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Intent  to  Prepare  an  Environmental 
Impact  Statement  (or  Construction/ 
Operation  of  Research  Department 
txpiosive  (RDX)  Facilities 

agency:  U.S.  Army.  Office  of  Military 
IJepuly  to  the  Assistant  Secretary  of  the 
Army  (Research.  Development  and 
Acquisition). 

action:  Notice  of  Intent  to  prepare  an 
Hnvironmental  Impact  Statement  (EIS). 

SUMMARY:  An  Environmental  Impact 
Statement  will  be  prepared  to  analyze 
the  Army's  proposal  to  expand  the 


'  The  .if;retfm«-nl  provides,  in  pari,  thai:  (1)  with 
Ihe  excephnn  of  Calpgory  315.  any  specific  limil 
may  lie  exceeded  by  not  more  than  5  percent  of  its 
s()udre  yards  equivalent  lotal.  provided  Ihul  the 
amouni  of  Ihe  increase  is  compensated  for  by  an 
equivalent  square  yard  decrease  in  one  or  more 
oilier  specific  limit  in  thai  afireement  year:  |2|  the 
specific  limits  fur  certain  r^tej^nes  may  be 
increased  for  carryforward;  (3)  adminislrulive 
arranftemenls  or  ad|ustments  may  be  made  to 
resolve  minor  problems  ansin))  in  the 
implemenlatiun  of  the  agreement. 


production  facilities,  in  the  event  of  a 
need  to  increase  production  capacity  to 
meet  essential  RDX  requirements,  at 
Iowa  Army  Ammunition  Plant, 
Middletown.  Iowa.  Joliet  Army 
Ammunition  Plant,  joliet.  Illinois,  and 
Indiana  Army  Ammunition  Plant, 
Charlestown,  Indiana.  The  proposed 
action  for  which  an  EIS  will  be  prepared 
includes  construction  of  an  RDX 
manufacturing  plant  as  well  as  water 
and  wastewater  treatment  facilities, 
explosive  waste  disposal,  explosive 
storage  igloos,  and  a  steam  generating 
facility.  Alternatives  to  be  evaluated 
include: 

a.  No  action.  (Continue  RDX  Production 
at  Holston  Army  Ammunition  Plant) 

b.  Construct  RDX  facilities  at  multiple 
(Iowa.  loliet.  and  Indiana  Army 
Ammunition  Plants)  government 
owned,  contractor  operated  plant 
sites. 

c.  Contract  with  commercial  sources. 
2.  Scoping  Process:  Government 

agencies  will  be  consulted  as  to  the  EIS 
Scope  by  means  of  planned  meetings 
and  by  continuing  communication.  The 
general  public  will  be  asked  for  input  by 


means  of  public  scoping  meetings  to  be 
held  in  municipalities  located  ajacent  to 
the  proposed  sites.  These  meetings  will 
be  held  approximately  30  days  after 
publication  of  this  notice:  specific 
meeting  times  and  places  will  be 
published  in  the  local  newspapers. 

3.  Potential  Significant  Issues  So  Far 
Identified  inlcudes:  safety,  sanitary  and 
industrial  wastewater  disposal,  air 
pollution,  socioeconomic  effects, 
archaeological  and  historic  resources, 
control  of  hazardous  waste,  wildlife 
concerns  and  land  use. 

4.  The  Draft  Environmental  Impact 
Statement  is  expected  to  be  available  to 
the  public  in  late  November  1987. 

5.  Comments  and  questions  regarding 
the  environmental  documents  may  be 
addressed  to:  Dr.  Sam  Sang.  U.S.  Army 
Corps  of  Engineers.  Huntsville  District, 
P.O.  Box  1600.  Huntsville.  Alabama 
38057-4301.  telephone  (205)  895-5190. 
Lewis  D.  Walker, 

Deputy  for  Environment.  Safety  and 

Occupational  Health  OASA  (IfrL). 

(FR  Doc  87-13330  Filed  6-10-87:  8:45  am] 
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Army  Science  Board;  Partially  Closed 
Meeting 

In  accordance  with  section  10{a1(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463).  announcement  is  made 
of  the  following  Committee  Meeting: 

Name  of  the  Committee:  Army  Science 
Board  (ASB) 

Dales  of  Meeting:  7.  8  and  9  July  1987. 

Time  of  Meeting:  0900—1700  hours.  7  and  8 
|uly  (Open);  1100—1200  hours,  9  July  (Closed) 

Place:  The  Pentagon.  Washington.  DC. 

Agenda:  The  Army  Science  Board  Ad-Uoc 
Panel  on  Army  Information  Management 
Concepts  and  Architecture  will  meet  for  its 
breifing  and  final  report  writing  session.  On  7 
and  8  July  1987.  the  panel  will  review  meeting 
minutes  and  facts  documented  during 
previous  bnefings  and  discussions.  During 
this  two-day  session,  the  panel  will  be 
dedicated  to  outlining,  drafting,  and  finalizing 
their  breifings  and  written  report  On  9  July 
1987  the  panel  will  outbrief  their  findings. 
Due  to  the  in-depth  discussion  of  proprietary 
information,  this  portion  of  the  meeting  will 
be  closed  to  the  public  The  open  portion  of 
the  meeting  is  open  to  the  public.  Any  person 
may  attend,  appear  before,  or  file  statements 
with  the  committee  at  the  time  and  in  the 
manner  permitted  by  the  committee.  The 
closed  portion  of  the  meeting  is  closed  to  the 
public  in  accordance  with  section  552(c)  of 
Title  5.  U.S.C.  specifically  subparagraph  (1) 
thereof,  and  Title  5,  U.S.C..  Appendix  1, 
subsection  10(d)  Contact  the  Army  Science 
Board  Administrative  Officer.  Sally  Warner, 
for  further  information  at  (202)  695-3039  or 
695-7046. 

Sally  A.  Warner. 

Administrative  Office  Army  Science  Board. 
jFR  Doc  87-13370  Filed  6-10-87;  8:45  am) 
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DEPARTMENT  OF  EDUCATION 

ICDFA  No.  84.1771 

Notice  Inviting  Applications  for  New 
Awards  Under  ttie  Independent  Living 
Services  for  Older  Blind  Individuals 
Program  for  Fiscal  Year  1987 

Purpose:  Provides  grants  to  State 
vocational  rehabilitation  agencies  to 
support  independent  living  services  for 
older  blind  individuals  to  help  them 
adjust  to  blindness  and  live  more 
independently  in  the  home  and 
community. 

Deadline  for  Transmittal  of 
Applications:  )uly  21. 1987. 

Applications  Available:  June  12, 1987. 

Available  Funds:  $5,290,000. 

Estimated  A  verage  Size  of  Awards: 
$200,000. 

Estimated  Number  of  Awards:  26. 

Project  Period:  12  months. 

Applicable  Regulations:  Education 
Department  General  Administrative 
Regulations  (EDGAR)  (34  CFR  Parts  74. 
75.  77,  and  78). 


Weighting  for  Selection  Criteria: 
Education  Department  General 
Administrative  Regulations  at  34  CFR 
75.210  (c)  authorize  the  Secretary  to 
distribute  an  additional  15  points  among 
the  selection  criteria  in  34  CFR  75.210  to 
bring  the  total  possible  points  to  a 
maximum  of  100  points.  For  the  purpose 
of  this  competition,  the  Secretary  will 
distribute  the  additional  points  as 
follows: 

Quality  of  Key  Personnel:  (§  75.210 
(b)(4)).  Three  (3)  additional  points  will 
be  added  for  a  possible  total  of  10  points 
for  this  criterion. 

Budget  and  Cost  Effectiveness: 
(§  75210  (b)(5)).  Five  (5)  additional 
points  will  be  added  for  a  possible  total 
of  10  points  for  this  criterion. 

Evaluation  Plan:  (§  75.210  (b)(6)).  Five 
(5)  additional  points  will  be  added  for  a 
possible  total  of  10  points  for  this 
criterion. 

Adequacy  of  Resources:  (§  75.210 
(b)(7)).  Two  (2)  additional  points  will  be 
added  for  a  possible  total  of  5  points  for 
this  criterion. 

For  Applications  or  Information 
Contact:  Judith  Miller  Tynes,  Office  of 
Developmental  Programs.  Rehabilitation 
Services  Administration.  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  SW..  Room  3326  Mary  E. 
Switzer  Building.  MS  2312,  Washington, 
DC  20202.  Telephone:  202-732-1346. 

Program  Authority:  29  U.S.C.  796F. 

Dated:  June  5.  1987 
Madeleine  Will, 

Assistant  Secretary.  Office  of  Special 
Education  and  Rehabilitative  Services. 
(FR  Doc.  87-13355  Filed  6-10-87:  8:45  amj 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  CP87-376-OO0  ef  al,] 

Northern  Natural  Gas  Company 
Division  of  Enron  Corp.,  et  al.;  Natural 
Gas  Certificate  Filings 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Northern  Natural  Gas  Company 
Division  of  Enron  Corp. 

(Docket  No,  CP87-376-000J 
June  2.  1987. 

Take  notice  that  on  June  1, 1987, 
Northern  Natural  Gas  Company, 
Division  of  Enron  Corp,  (.Northern),  2223 
Dodge  Street,  Omaha.  .Nebraska  68102, 
filed  in  Docket  No,  CP87-376-000  an 
application  pursuant  to  section  7(b)  of 
the  Natural  Gas  Act  for  permission  and 


approval  to  abandon  in  place 
approximately  3,960  feet  of  the  Clarion. 
Iowa.  3-inch  Branchline,  all  as  more 
fully  set  forth  in  the  application  which  is 
on  file  with  the  Commission  and  open  to 
public  inspection. 

Northern  states  that  the  Iowa 
Department  of  Transportation  is 
planning  to  reconstruct  a  section  of 
Highway  No.  3  near  Northern's  Clarion 
Town  Border  Station  (TBS),  It  is  stated 
that  the  TBS  is  utihzed  as  a  delivery 
point  to  Iowa  Public  Service  Company 
(IPSC)  in  order  to  provide  natural  gas 
service  to  residential  and  commercial 
consumers  in  Clarion.  Iowa.  Northern's 
Clarion  TBS  is  presently  served  by 
parallel  (looped)  3-inch  and  4-inch 
branchlines.  It  is  also  stated  that  the 
construction  requires  relocation  of 
approximately  three-quarters  of  a  mile 
of  the  3  mile  Clarion  3-inch  Branchline. 

Northern  has  determined  that  the 
existing  Clarion  4-inch  Branchline  can 
more  adequately  serve  the  current  and 
future  needs  of  the  TBS.  As  a  result. 
Northern  proposes  to  abandon  in  place 
approximately  three-quarters  of  a  mile 
of  the  Clarion  3-inch  Branchline.  It  is 
stated  that  the  remaining  ZV*  miles  of 
the  3-inch  branchline  would  be  kept  in 
service  in  order  to  continue  service  to  7 
existing  right-of-way  (ROW)  grantors.  In 
addition,  it  is  stated,  3  ROW  grantors 
currently  being  served  from  the  3-inch 
branchline  proposed  herein  to  be 
abandoned,  would  continue  to  be  served 
by  relocating  the  associated  service 
facilities  to  the  remaining  3-inch 
branchline.  Northern  estimates  the  cost 
of  abandoning  such  facilities  in  place  to 
be  $100. 

Comment  date:  June  17, 1987,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

2.  Gas  Gathering  Corporation 

(Docket  No.  CPaz-362-OOOj 
June  4, 1987. 

Take  notice  that  on  May  26, 1987.  Gas 
Gathering  Corporation  (GGC),  P.O.  Box 
519,  Hammond,  Louisiana  70404,  filed  its 
application  in  Docket  No.  CP87-362-000 
pursuant  to  section  7(b)  of  the  Natural 
Gas  Act  and  Part  157  of  the 
Commission's  Rules  and  Regulations 
thereunder,  for  authorization  to 
completely  abandon  its  sales  for  resale 
to  Transcontinental  Gas  Pipe  Line 
Corporation  (Transco),  all  as  more  fully 
set  forth  in  the  application  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

GGC  states  that  in  July  1985,  Transco 
informed  GGC  that  it  would  no  longer 
purchase  gas  under  the  August  22, 1959, 
gas  purchase  agreement,  as  amended. 
Consequently.  GGC  indicates  it  filed 
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applications,  as  amended,  to  at>andon 
the  Transco  trunsacticm  in  Docket  No«. 
CP85-616-000  and  CPHS-Blb-OOl   GGC 
then  allcRfs  that  based  on  GGC's 
applications,  as  amendud.  and  tKt!  filing; 
by  certain  producer  suppliers  for 
abandonment  authorization,  the 
Commission  issued  orders  in  Chevron 
USA.  Inc..  et  al..  Docket  Nos.  CI85-502- 
000.  et  al.,  dated  October  24.  1985.  and  in 
Cities  Service  Oil  and  Cos  Corporation 
(Operator),  et  al..  Docket  Nos.  C186-12&- 
000.  et  al..  dated  February  21,  1986, 
Krantin^  GGC  abandonment 
autbohz«tion. 

GGC  further  states  that  at  the  time  it 
filed  its  applications  to  atiandon.  as 
amended,  it  believed  (hat  it  had 
identified  all  of  those  pro<iu(;ers  who 
were  making  certificated  lunsdictional 
sales  of  );as  to  GGC,  which  purchases 
formed  a  part  of  the  ^us  sold  for  resale 
to  Transco. 

GGC  indicates  that  .subsequt-nt  to  the 
issuance  of  the  a t)ove-d esc rit)ed  orders. 
it  became  aware  that  it  had  not 
requested  abandonn>«-nt  authorization  in 
regard  to  a  gas  purchase  agreement, 
dated  Novpnil>er  b.  1970  bt'tween  Amoco 
Production  LompHny  and  GGC.  GGC 
states  that  it  had  not  purchased  Ras 
under  that  agreement  since  May.  19*11 . 
due  to  the  depletion  of  the  St.  Martin  No. 
11  well,  the  only  supply  source  under  the 
agreement. 

Finally.  GGC  suhmitH  that,  since  no 
gas  has  fkiwed  under  the  1970  Amoco 
agreement  since  1961,  and  GGC  is  no 
longer  making  sales  of  gas  to  Iransco. 
the  abandonment  anthunzation  sought 
is  in  the  public  interest. 

Comment  date:  June  25,  1987.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice 

3.  Tennessee  Gas  Pipeline  Company,  a 
Division  of  Tennacol  loc 

[Docket  No.  CPSb- 396-001 1 
June  4. 1987. 

Take  notice  that  on  May  26. 1987. 
Tennessee  Gas  Pipeline  Company,  a 
division  of  Tenneco  Inc.  (Tennessee). 
P.O.  Box  2511.  Houstim.  Texas  77252. 
filed  in  Docket  No.  Cl*6-396-0Cl  a 
petition  to  amend  the  order  issued  |uly 
22. 1886.  in  Docket  No.  CP88-396-0G0. 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act  so  as  to  authonze  an  extension 
in  the  term  of  the  transportation  service, 
all  as  more  fully  set  forth  in  the  petition 
to  amend  which  is  on  file  with  the 
Conunission  and  open  to  public 
inspection. 

Tennessee  states  that  it  was 
authorized  m  Docket  No  CPaS- 396-000 
to  transport  up  to  3.500  MMHtu  per  day 
on  an  intemiptible  basis  for  HNG 
Interoorth  Gas  Marketmg.  Inc.  (HtCM) 


on  behalf  of  the  National  Railroad 
Passenger  Corporation  (AMTRAK)  H  is 
further  stated  that  altboufrh  Tennessee 
requested  a  term  of  15  years  for  the 
service,  the  Commission,  reflecting  its 
concern  about  the  potential  for  undue 
discrimination,  limited  the  term  of  the 
certificate  to  OT>«'-ve«r  from  the  July  22, 
1986,  order  rinte  Tennessee  indicated 
that  it  commenced  service  under  the 
above  referenced  certificate  on 
November  1. 1986,  and  asserts  that  no 
party  has  alleged  any  discrrminatory 
behavior  on  Tennessee's  part  with 
respect  to  this  service. 

Tennessee  states  that  Enron  Gag 
Marketing,  Inc.  (formerly  HICMJ  seeks 
to  have  the  transportation  service 
continue  beyond  the  July  22. 1987, 
certificate  expiration  date.  Therefore, 
Tennessee  proposes  to  extend  the  term 
of  its  certificate  to  be  consistent  with 
the  full  term  of  the  underlying  February 
4,  1986,  transportation  agreement 
between  Tennessee  and  lUGM.  The 
term  of  that  agreement,  it  is  explained. 
is  15  years  and  ye>ar-to-year  thereafter 
until  tamunated  by  either  party. 
Tennessee  maintains  that  limiting  the 
term  of  the  service  to  a  penod  less  than 
the  full  contract  term  iS  not  appropriate 
for  pipelines  such  as  7  ennessee  who  are 
rendering  transportation  on  a 
nondiscriminatory  basis  under  Order 
No.  436.  Teiinesaee  does  not  propose 
any  other  changes  in  the  existing 
certificate. 

Comment  date:  June  25, 1987,  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

4.  Equitable  Gak  Coaipauy,  a  division  of 
Equitable  Resources,  Inc. 

[Docket  No.  CP87-367-000) 
|une  4, 1967. 

Take  notice  that  on  May  27, 1987, 
Equitable  Gas  Company,  a  division  of 
Equitable  Resources,  Inc.  (Equitable)  420 
Boulevard  of  the  Allies,  Pittsburgh, 
Pennsylvania  1521B,  filed  inDocket  No. 
CP87-367-000  an  appiicatran  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act  and 
Part  157  of  the  Commission's 
Regulations  for  a  certificate  of  public 
convenience  and  necessity  authorizing 
the  construction  and  operation  a  tap  and 
related  facilities  for  the  direct  sale  of 
natural  gas  to  the  United  States  Army, 
Corps  of  Engineers  (Corps  of  Engineers) 
at  its  Stonewall  Jackson  Lake,  Roanoke 
Bay  Maintenance  Complex  near 
Weston,  Lewis  County,  West  Virginia, 
all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commisfiion  and  open  to  public 
inspection. 


Equitable  proposes  to  construct  and 
operate  a  tap  and  related  facilities  on  its 
Line  F-931  in  Lewis  County,  West 
Virginia  to  sell  up  to  56  Mcf  of  natural 
gas  per  day  pursuant  lo  its  tariff  on  file 
with  the  Public  Service  Commission  of 
West  Virginia. 

Equitable  states  the  proposed  lap  will 
have  a  maximum  capacity  of  670  Mcf  of 
natural  gas  per  day  in  the  event  that 
additional  mtirketB  are  dt-veloped  in  the 
area.  Equrtabie  estimates  the  cost  of 
constmcttrig  the  proposed  tap  will  be 
$9,000. 

Comment  dale:  June  25,  1987,  in 
accorddoce  with  Standard  Paragraph  F 
at  the  end  of  this  aolice. 

5.  K  \  Energy.  Inc. 
(Docket  No  CP87-356-0eOj 
(une  4.  1B87. 

Take  notice  that  on  May  20. 1987,  K  N 
Energy,  Inc.  (Applicant),  P.O.  Box  15265. 
Lakewood.  Colorado  80215.  filed  in 
Docket  No.  CP87-356-O00  a  request 
pursuant  to  5  157.205  of  the  Regulations 
under  the  Natural  Gas  Act  [IB  CFR 
157.205J  that  Appkcant  be  allowed  to 
construct  and  operate  sales  laps  for  the 
delivery  of  Ras  to  end  users  und«!r 
authorization  issued  m  Docket  Nos. 
CPe3-14O-000.  CP83-140-001  and  CP83- 
140-002  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Applicant  proposes  the  construction 
and  operation  of  sales  taps  to  various 
end-users  (see  appendix  to  filing) 
located  along  its  jurisdictiunaJ  pipehnes. 
Applicant  states  that  the  proposed  sales 
taps  are  not  prohibited  by  any  ci  its 
existing  tanffs  and  that  the  additional 
taps  would  have  no  signiricsnt  impact 
on  K  N's  pejik  day  and  Hnnual 
deliveries.  It  is  further  stafed  that  gas 
delivered  and  sold  by  K  N  to  the  various 
end-users  would  be  priced  in 
accordance  with  the  currently  Tiled  rate 
schedules  authorized  by  the  applicable 
state  or  local  regulatory  body  having 
jurisdiction. 

Comment  date:  July  20, 1967,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

6.  United  Gas  Pipe  Line  Company 
(Docket  No  CP87-3«4-000j 

June  4,  1M7. 

Take  notice  that  on  May  27, 1987, 
United  Gas  Pipe  Line  Company  (United), 
P.O.  Box  1478,  Houston,  Texas  77251- 
1478.  Tiled  in  Docket  No.  CP87-364-000 
an  application  pursuant  to  section  7(b) 
of  the  Natural  Gas  Act  for  permission 
and  approval  to  abandon  a  direct 


industrial  sale  service  to  Columbian 
Chemicals  Company  (Columbian 
Chemical),  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

United  states  that  by  letter  dated 
August  14. 1986.  Columbian  Chemicals 
advised  United  that  its  present  firm 
sales  contract  terminated  August  1, 1986. 
United  further  states  that  continuation 
of  the  present  service  is  not  in  the  public 
interest  and  it  requests  that  the 
Commission  permit  the  termination  of 
direct  sales  service  to  the  extent 
required. 

United  is  not  requesting  abandonment 
authority  of  any  facilities.  United  states 
that  the  subject  delivery  facilities  would 
be  left  in  place  to  accommodate  either 
future  transportation  service  or  new 
sales  service  if  appropriate  contractual 
arrangements  can  be  made.  United 
states  that  if  such  new  arrangements  are 
not  made,  it  will  file  to  abandon  such 
facilities. 

Comment  date:  June  25, 1987,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

7.  United  Gas  Pipe  Line  Company 

(Docket  No.  CP87-366-000| 
|une  4, 1987, 

Take  notice  that  on  May  27, 1987. 
United  Gas  Pipe  Line  Company  (United), 
P.O.  Box  1478,  Houston,  Texas  77251- 
1478,  filed  in  Docket  No.  CP87-366-000 
an  application  pursuant  to  section  7(b) 
of  the  Natural  Gas  Act  for  permission 
and  approval  to  abandon  a  direct 
industrial  sale  service  to  Stauffer 
Chemical  Company  (Stauffer  Chemical), 
qear  Mobile,  Alabama,  all  as  more  fully 
set  forth  in  the  application  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

United  states  that  it  notified  this 
customer  by  letter  dated  June  30. 1986. 
that  its  present  firm  sales  contract 
would  terminate  January  1, 1987,  United 
further  states  that  continuation  of  the 
present  service  is  not  in  the  public 
interest  and  it  requests  that  the 
Commission  permit  the  termination  of 
direct  sale  service  to  the  extent 
required. 

United  is  not  requesting  abandonment 
authority  of  any  facilities.  United  states 
that  the  subject  delivery  facilities  would 
be  left  in  place  to  accommodate  either 
future  transportation  service  or  new 
sales  service  if  appropriate  contractual 
arrangements  can  be  made.  United 
states  that  if  such  new  arrangements  are 
not  made,  it  will  file  to  abandon  such 
facilities. 


Comment  date:  June  25, 1987.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

8.  United  Gas  Pipe  Line  Company 

[Docket  No  CP87-359-000J 
June  4. 1987. 

Take  notice  that  on  May  22. 1987, 
United  Gas  Pipe  Line  Company  (United). 
P.O.  Box  1478,  Houston,  Texas  77251- 
1478.  filed  in  Docket  No.  CP87-359-000 
an  application  pursuant  to  section  7(b) 
of  the  Natural  Gas  Act  for  permission 
and  approval  to  abandon  a  direct 
industrial  sale  service  to  GATX 
Terminals  Corporation  (GATX)  in  St. 
Charles  Parish.  Louisiana,  all  as  more 
fully  set  forth  in  the  application  which  is 
on  file  with  the  Commission  and  open  to 
public  inspection. 

United  states  that  it  was  notified  by 
GATX  in  a  letter  dated  July  10. 1986. 
that  its  present  firm  sales  contract 
would  be  cancelled  effective  August  10, 
1986.  United  further  states  that 
continuation  of  the  present  service  is  not 
in  the  public  interest  and  it  requests  that 
the  Commission  permit  the  termination 
of  direct  sale  service  to  the  extent 
required. 

United  is  not  requesting  abandonment 
authority  of  any  facilities.  United  states 
that  the  subject  delivery  facilities  would 
be  left  in  place  to  accommodate  either 
future  transportation  service  or  new 
sales  service  if  appropriate  contractual 
arrangements  can  be  made.  United 
states  that  if  such  new  arrangements  are 
not  made,  it  will  file  to  abandon  such 
facilities. 

Comment  date:  June  25, 1987.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice, 

9.  United  Gas  Pipe  Line  Company 
(Docket  No.  CP87-360-000] 
June  4, 1987. 

Take  notice  that  on  May  22, 1987, 
United  Gas  Pipe  Line  Company  (United). 
P.O.  Box  1478,  Houston.  Texas  77251- 
1478.  filed  in  Docket  No.  CP87-36CMXX) 
an  application  pursuant  to  section  7(b) 
of  the  Natural  Gas  Act  for  permission 
and  approval  to  abandon  a  direct 
industrial  sale  service  to  St.  Martin 
Sugar  Cooperative.  Inc.  (St.  Martin 
Sugar)  of  up  to  3.500  Mcf  of  natural  gas 
per  day.  all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

United  states  that  it  notified  this 
customer  by  letter  dated  August  4. 1986. 
that  its  present  firm  sales  contract 
would  terminate  January  1, 1987.  United 
further  states  that  continuation  of  the 
present  service  is  not  in  the  public 
interest  and  it  requests  that  the 


Commission  permit  the  termination  of 
direct  sale  8er\'ice  to  the  extent 
required. 

United  is  not  requesting  abandonment 
authority  of  any  facilities.  United  states 
that  the  subject  delivery  facilities  would 
be  left  in  place  to  accommodate  either 
future  transportation  service  or  new 
sales  service  if  appropriate  contractual 
arrangements  can  be  made.  United 
states  that  if  such  new  arrangements  are 
not  made,  it  will  file  to  abandon  such 
facilities. 

Comment  date:  June  25. 1987.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F,  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street.  NE.,  Washington.  DC 
20426.  a  motion  to  inter\'ene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jursidiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  believes  that 
a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
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the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Cas  Act. 
Kennetli  F.  Plumb, 
Secrelury. 
IFR  Doc.  87-i;)347  Filed  6-10-87;  8:45  am] 

BILUNO  COOE  S/U-OtO-M 


[Docket  No  BP««-16»-0in 

Columbia  Gas  Transmission  Corp  , 
Proposed  Changes  in  FERC  Gas  Tariff 

lune  5. 1987. 

Take  notice  that  Columbia  Cas 
Transmission  Corporation  (Columbia), 
on  May  29. 1967,  tendered  for  filing 
proposed  changes  to  its  FERC  Gas 
Tariff,  Original  Volume  No.  1,  to  be 
effective  April  1. 1987  and  May  11. 1987: 

Second  Substitute  One  hundred  and 

fifteenth  Revised  Sheet  No.  16 
Substitute  One  hundred  and 

seventeenth  Revised  Sheet  No.  16 
Substitute  Eight  Revised  Sheet  No.  16A2 
First  Revised  Sheet  Nos.  8&-89F 

Columbia  states  that  these  changes 
ire  being  filed  in  accordance  with 
ordering  paragraph  (C)(1)  of  the  Federal 
F.nergy  Regulatory  Commission's 
(Commission)  March  31, 1987  Order 
Granting  Rehearing  in  Part  and 
Rejecting  Rehearing  as  Moot  in  the 
proceeding. 

First  Revised  Sheet  Nos.  89-69F  set 
forth  the  renominated  Seasonal 
Entitlements  (SEs)  of  Columbia's 
wholesale  customers  consistent  with  the 
procedures  established  in  the  said 
March  31.  1967  order. 

Second  Substitute  One  hundred  and 
fifteenth  Revised  Sheet  No.  16  and 
Substitute  Eighth  Revised  Sheet  No. 
16A2  reflect  the  impact  of  the 
rr^nominated  SEs  on  rates  in  effect  on 
April  1, 1987  and.  Substitute  One 
hundred  and  seventeenth  Revised  Sheet 
No.  16  reflects  the  impact  on  the  rates 
effective  on  May  11.  1987. 

Columbia  also  submitted  schedules 
supporting  the  derivation  of  the  above 
referenced  rate  levels. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 


intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedures.  All  such 
motions  or  protests  should  be  filed  on  or 
before  June  12. 1987.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  apprT>priate  action  to  be 
taken,  but  will  not  serve  to  make 
protestanta  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  interv«?De.  Copies 
of  Columbia's  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
KeiuMtfa  F.  Plumb. 
Secretary 

jFR  Doc  87-13348  Filed  6-10-87;  8:45  am] 
MLUNO  COW  STIT-OI-M 


IDocfcet  No  RP87-22-001 1 

High  Island  Off»hore  System; 
Proposed  Changes  in  FERC  Gas  Tariff 

June  5.  I9«r. 

Take  notice  that  on  June  1, 1987.  High 
Island  Offshore  System  ("HIOS  ") 
tendered  for  filing,  pursuant  to  section  4 
of  the  Natural  Gas  Act.  Seventeenth 
Revised  Sheet  No.  4  to  its  FFJ^C  Gas 
Tariff.  Original  Volume  No.  1. 

Seventeenth  Revised  Sheet  No.  4 
would  decrease  annual  revenues  from 
jurisdictional  transportabon  services  by 
approximately  $2.4  million.  The 
proposed  change  in  rates  is  designed  to 
reflect  the  reduction  in  the  Federal 
Corporate  income  tax  rate  to  34% 
effective  July  1. 1987. 

HlOrj-equests  the  Seventeenth 
ReviscL^^heet  No.  4  be  made  effective 
on  July  1. 1987. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
inter\-jne  or  to  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426.  In  accordance  with  Rule  211 
or  Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  (18  CFR  385  211. 
385.214).  All  such  motions  or  protests 
should  be  filed  before  June  12. 1987. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  to  the  proceeding  must 
file  a  motion  to  intervene.  Copies  of  this 
filing  are  on  File  with  the  Commission 
and  are  available  for  public  inspection. 
Kenneth  F.  Plumb. 
Secretary. 
jFR  Doc.  87-13349  Filed  6-10-87:  8:45  am) 
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(Docket  No.  RP8S-13-014I 

Northwest  Pipeline  Corp.;  Change  in 
FERC  Gas  Tariff 

June  5,  1987. 

Take  notice  that  on  June  1, 1987. 
Northwest  Pipeline  Corporation 
("Northwest")  submitted  for  filing,  to  be 
a  part  of  its  FERC  Gas  Tariff.  First 
Revised  Volume  No.  1.  Original  Volume 
No.  1-A  and  Original  Volume  No.  2,  the 
following  tariff  sheets: 

First  Revised  Volume  No.  J 
Thirty-Fifth  Revised  Sheet  No.  10 

Original  Volume  No.  1-A 
Ninth  Revised  sheet  No.  201 
Original  Volume  No.  2 

Fourth  Revised  Sheet  No.  2.1 
Fourth  Revised  Sheet  No.  2.2 
Eighth  Revised  Sheet  No.  2-A 
Second  Revised  Sheet  No.  2-A.l 

Northwest  states  the  purpose  of  the 
filing  is  to  reflect  the  new  statutory 
corporate  federal  income  tax  rate  of  34 
percent  in  its  sales  and  transportation 
rate  schedules,  pursuant  to  the 
settlement  terms  in  Docket  No.  RP85-13- 
000. 

The  proposed  effective  dale  of  the 
tendered  tariff  sheets  is  July  1. 1987. 

A  copy  of  this  filing  has  been  served 
on  Northwest's  jurisdictional  customers 
and  affected  state  regulatory 
Commissions. 

Any  person  desiring  to  be  heard  or 
protest  said  Tiling  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.  Washington 
DC  20426,  in  accordance  with  Rules  211 
or  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  June  12,  1987.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  Tile  with  Commission 
and  are  available  for  public  inspection. 

Kenneth  F.  Plumb. 

Secretary. 

(FR  Doc.  87-13350  Filed  6-10-87:  8:45  em) 

BILLING  COOC  triT-OI-M 


{Docket  No.  nP83-35-059| 

Texas  Eastern  Transmission  Corp.; 
Proposed  Changes  in  FERC  Gas  Tariff 

June  5, 1987. 

Take  notice  that  Texas  Eastern 
Transmission  Corporation  (Texas 
Eastern)  on  June  1. 1987  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff. 
Fourth  Revised  Volume  No.  1  and 
Original  Volume  No.  2,  the  tarifT  sheets 
listed  in  Appendix  A  to  the  filing. 

The  purpose  of  this  filing  is  to  revise 
Texas  Eastern's  jurisdictional  rates,  in 
accordance  with  Article  IX  of  the 
Stipulation  and  Agreement  filed  May  13. 
1983  and  approved  by  the  Commission 
on  July  14. 1983  in  Docket  No.  RF83-35, 
et  al,  in  order  to  reflect  the  reduction  in 
the  statutory  corporate  federal  income 
tax  rate  from  40%  to  34%  effective  July  1, 
1987.  Pursuant  to  the  above  mentioned 
Article  IX,  Texas  Eastern  is  required  to 
reflect  any  change  in  the  federal  income 
tax  rate  in  its  jurisdictional  rates. 

The  rates  shown  on  the  tariff  sheets 
listed  in  Appendix  A.  with  the  exception 
of  rates  for  Rate  Schedules  SS-II.  SS-UI. 
FTS.  FTS-U.  CTS.  X-127.  X-129.  X-130 
and  Contact  Adjustment-Demand  rates 
for  Rate  Schedules  DCQ.  GS.  and  SGS, 
are  based  on  the  Docket  No.  RP85-177 
filed  cost  of  service  and  are  being 
revised  solely  to  reflect  the  reduction  in 
the  corporate  federal  income  tax  rate. 
Initial  rates  for  Rate  Schedules  SS-Il, 
SS-lIl.  FTS-Il.  X-127.  X-129.  and  X-130. 
rates  based  on  actual  costs  for  Rate 
Schedules  FTS  and  CTS,  and  Contract 
Adjustment-Demand  rates  based  on 
actual  costs  are  also  being  revised 
solely  to  reflect  the  reduction  in  the 
corporate  federal  income  lax  rate. 

The  proposed  effective  date  of  the 
tariff  sheets  listed  in  Appendix  A  is  July 
1,  1987.  the  effective  date  of  the  34% 
corporate  federal  income  tax  rate. 

Copies  of  the  filing  were  served  on 
Texas  Eastern's  jurisdictional  customers 
and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE..  Washington, 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  June  12, 1987.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 
inspection. 

Kenneth  P.  Plumb. 

Secretary. 

(PR  Doc.  87-13351  Filed  6-10-87:  8:45  am) 
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[Docket  No.  TA87-2-1-OO0J 

Alabama-Terinessee  Natural  Gas  Co^ 
Proposed  PGA  Rate  Adjustment 

)une  5,  1987. 

Take  notice  that  on  June  1. 1987, 
Alabama-Tennessee  Natural  Gas 
Company  (Alabama-Tennessee) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff.  Original  Volume  No.  1.  the 
following  tariff  sheets: 

Thirteenth  Revised  Sheet  No.  4 
Sixth  Revised  Sheet  No.  5 

These  tariff  sheets  are  proposed  to' 
become  effective  July  1. 1987.  Alabama- 
Tennessee  states  that  the  purpose  of  this 
filing  is  to  adjust  its  rates  to  conform  to 
the  rates  of  its  suppliers.  Alabama- 
Tennessee  states  that  the  changes  in  its 
rates  have  been  made  in  conformity 
with  the  PGA  and  related  provisions  of 
its  tariff. 

Alabama-Tennessee  has  requested 
any  necessary  waivers  of  the 
Commission's  regulations  in  order  to 
permit  the  tariff  sheets  to  become 
effective  as  proposed. 

Alabama-Tennessee  states  that  copies 
of  this  filing  have  been  mailed  to  all  of 
its  jurisdictional  customers  and  affected 
state  regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE..  Washington, 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  June  12, 1987.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Kenneth  F.  Plumb. 

Secretary. 

I  FR  Doc.  87-13352  Filed  6-10-87;  445  amj 
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[Docket  Noc.  ERe7-483-000  et  8<  ] 

Electric  Rate  and  Corporate 
Regulation  Filings;  Boston  Edison  Co. 
etaL 

)une5,  1987. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 
1.  Boston  Edison  Company 

[Docket  No.  ER87-i63-000| 

Take  notice  that  on  June  1. 1987, 
Boston  Edison  Company  (Edison) 
tendered  to  filing  updated  charges  to  be 
paid  by  Cambridge  Electric  Light 
Company  (Cambridge)  for  the  support  of 
Edison's  Substation  509  located  in  North 
Cambridge,  Massachusetts.  These 
charges  are  filed  pursuant  to  Boston 
Edison  Company  FPC  Rate  No.  101 
approved  by  the  Commission  on  March 
11, 1975.  in  Docket  E-9254. 

Edison  requests  waiver  of  the 
Commission's  notice  requirements  to 
permit  these  charges  to  be  made 
effective  as  of  June  1. 1987. 

Edison  states  that  it  has  served  the 
filing  of  Cambridge  Electric  Light 
Company  and  the  Massachusetts 
Department  of  Public  Utilities. 

Comment  date:  June  19. 1987,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  The  Dayton  Power  and  Light 
Company 

[Docket  No.  ER87-456-000J 

Take  notice  that  on  May  29. 1987.  The 
Dayton  Power  and  Light  Company 
(DP&L)  tendered  for  filing  an  executed 
Service  Agreement  For  Partial 
Requirements  and/or  Transmission 
Wheeling  Service  (Agreement)  between 
DP&L  and  the  City  of  Celina.  Ohio. 
(Celina). 

The  proposed  Agreement  provides  for 
a  reduction  in  the  existing  tariff  for 
service  to  Celina  and  allow  DP&L  to 
serve  all  of  Celina's  purchased  power 
requirements  except  the  power  obtained 
under  an  existing  agreement  with  the 
Power  Authority  of  the  State  of  New 
York. 

DP&L  requests  that  the  Commission 
waive  its  notice  and  filing  requirements 
and  permit  the  proposed  Agreement  to 
become  effective  July  1. 1987. 

Comment  date:  June  19. 1987.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  document. 

3.  The  Detroit  Edison  Company 

[Docket  No.  ER87^464-000) 

Take  notice  that  the  Detroit  Edison 
Company  (Detroit  Edison)  on  June  1. 
1987.  tendered  for  filing  Addendum  I  to 
Detroit  Edison's  FERC  Rate  Schedule 
No.  33. 
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Detroit  Edison  states  that  Addendum  I 
establishes  conditions,  rates  and 
charges  for  the  sale  of  Net  Interchange 
Coordinated  Energy  to  Consumers 
Power  Company.  Net  Interchange 
Coordinated  Energy  consists  of  two 
components — an  economy  component 
and  a  continuous  nonreplacement 
component.  The  rates  and  charges  for 
the  economy  component  are  the  same  as 
those  presently  specified  for  Economy 
Energy  in  Supplement  E  to  Detroit 
Edison's  Rate  Schedule  No.  33.  The  rates 
and  charges  for  the  continuous 
nonreplacement  component  delivered 
from  Detroit  Edison's  equipment  are 
established  as  Detroit  Edison's 
incremental  kilowatthour  cost  of  energy 
delivered  plus  ten  percent  of  such  cost. 
A  capacity  charge  in  an  amount  up  to  8.0 
mills  per  kilowatthour  will  also  be  made 
for  continuous  nonreplacement  energy. 
The  rates  and  charges  for 
nonreplacement  energy  purchased  from 
an  entity  other  than  Detroit  Edison  sfiall 
be  100^.  of  the  energy  cost  incurred. 
Detroit  Edison  requests  that  Addendum 
1  be  permitted  to  become  effective 
immediately. 

Comment  date:  June  19. 1987.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Florida  Power  &  Light  Company 

(Dockel  No.  ER87-332-000| 

Take  notice  that  Florida  Power  &  Light 
Company  (FPL)  on  May  1. 1987. 
tendered  for  filing  a  letter  which  amends 
FPL's  filing  made  on  March  20,  1987,  in 
this  docket. 

{•"PL  states  in  the  letter  that  FPL  agrees 
to  make  a  filing  with  the  Commission 
and  adjust  the  rates  applicable  to 
service  provided  under  the  Agreement 
to  Provide  Specified  Transmission 
Service  Between  Florida  Power  &  Light 
Company  and  Utility  Board  of  City  of 
Key  West,  Florida,  as  appropriate,  to 
reflect  the  federal  corporate  income  tax 
rate  of  34%  provided  under  the  Tax 
Reform  Act  of  1986.  FPL  further  states 
that  FPL  will  make  a  filing  with  the 
Commission  on  or  before  July  1, 1987. 
and  shall  request  that  such  proposed 
rates  become  effective  no  later  than  July 
1. 1987. 

Comment  dale:  June  19. 1987.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Georgia  Power  Company 

[Docket  No.  ER87-457-000| 

Take  notice  that  May  29. 1987. 
Georgia  Power  Company  (Georgia 
Power)  tendered  for  filing  Revised  Tariff 
Sheet  No.  18  to  its  FERC  Electric  Tariff. 
Original  Volume  No.  2.  Georgia  Power 
states  that  its  current  partial 


requirements  tariff  will  terminate  by  its 
own  terms  on  May  31. 1987.  because  it 
has  not  received  service  contracts  from 
any  customers  for  service  after  that  date 
as  required  by  the  tariff.  The  revised 
tariff  sheet  will  extend  the  deadline  for 
twelve  months. 

Georgia  Power  states  that  it  has 
served  copies  of  its  filing  on  all  of  its 
partial  requirements  customers. 

Comment  dale:  June  19, 1987.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Houston  Lighting  &  Power  Company 

[Dockel  No.  ER83-6.'i7-(XJ2| 

Take  notice  that  on  May  28, 1987. 
Houston  Lighting  *  Power  Company 
(HL&P)  tendered  for  filing  a  Compliance 
Refund  Report,  as  required  by  the 
Commission's  letter  order  in  Public 
Service  Company  of  Oklahoma,  el  ai. 
Docket  Nos.  ER82-545-000.  et  oL  issued 
on  January  27, 1987. 

HL&P  states  that  it  has  made  no 
refunds  because  no  refunds  were 
required  under  the  terms  of  the 
settlement  approved  by  the  Commission. 
The  filing  shows  that  amounts  collected 
under  HL&P's  effective  tariff  for  the 
refund  period  from  January  27, 1987.  to 
February  25. 1987.  did  not  exceed 
amounts  that  would  have  been  collected 
during  this  period  under  HL&P's 
settlement  tariff,  which  became  effective 
on  February  26, 1987. 

The  compliance  refund  report  shows 
monthly  billing  determinants,  revenue 
receipts  dates,  and  revenues  under  the 
prior  and  settlement  rates,  together  with 
a  summary  of  such  information  for  the 
total  refund  period. 

Copies  of  this  compliance  refund 
report  have  been  furnished  all  affected 
customers  and  to  the  following  state 
commission,  within  whose  jurisdiction 
the  wholesale  customers  taking  service, 
subject  to  refund,  under  HL&P's 
previously  effective  tariff  distribute  and 
sell  electric  energy  at  retail:  Texas 
Public  Utilities  Commission.  7800  Shoal 
Creek  Boulevard,  Suite  450  N.,  Austin. 
Texas  78757. 

Comment  date:  June  19. 1987.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  document. 

7.  Iowa  Public  Service  Company 
(Docket  No.  ER86-373-000| 

Take  notice  that  Iowa  Public  Service 
Company  (IPS)  on  May  28, 1987, 
tendered  for  filing  its  First  Amendment 
containing  additional  documentation  for 
an  executed  Firm  Power  Interchange 
Service  Agreement  dated  November  15, 
1985.  and  the  First  Amendment  to  Firm 
Power  Interchange  Service  Agreement 
dated  November  21, 1986.  whereby  IPS 


will  supply  the  LaPorte  City  Municipal 
Utilities,  LaPorte  City,  Iowa  with  firm 
electric  capacity,  commencing 
December  23. 1985.  and  continuing 
through  December  31,  2000.  IPS  also 
filed  an  executed  Agreement  for  LaPorte 
City  Connection  dated  December  19. 
1985  by  which  Iowa  Electric  Light  and 
Power  Company  will  provide 
transmission  service  to  implement  the 
Firm  Power  Agreement. 

II*S  requests  an  effective  date  of 
December  23. 1985,  and  therefore 
requests  a  waiver  of  the  Commission's 
notice  requirements. 

Comment  date:  June  19, 1987,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Montaup  Electric  Company 

[Dockel  No.  ER81-749-0()3  dnd  ER82-325-002 
(Phase  1)1 

Take  notice  that  on  May  27, 1987. 
Montaup  Electric  Company  (Montaup) 
tendered  for  filing  rate  schedule 
revisions  in  compliance  with  the 
provisions  of  the  Commission's  Opinion 
No.  267  and  No.  267-A  issued  on  March 
13. 1987,  and  on  May  8, 1987. 
respectively,  in  Docket  Nos.  ER81-749- 
003  and  ER82-325-O02  (Phase  I). 

Montaup  filed  a  request  for  rehearing 
on  the  rate  design  issues  seeking 
prospective  only  treatment.  Montaup's 
petition  also  included  a  request  for 
rehearing  on  CWIP  and  return  on  equity 
decisions.  On  May  8, 1987.  the 
Commission  issued  Opinion  No.  267-A 
granting  prospective-only  treatment  on 
rate  design  but  denying  the  request  for 
rehearing  on  the  CWIP  and  return  on 
equity  issues. 

The  tendered  rate  schedule  revisions 
are  proposed  to  be  effective  on  the  first 
day  of  the  month  following  the 
Commission's  order  accepting  this  filing. 
Those  rale  schedule  revisions 
incorporate  the  rate  design  changes 
required  by  Opinion  No.  267  and  provide 
for  a  one  time  refund  credit  to  be 
applied  in  billings  for  the  month's 
service.  Interest  will  be  calculated  in 
accordance  with  the  Commission's 
regulations.  Section  35.19A. 

Comment  date:  June  19, 1987.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Northern  Stales  Power  Company. 
Interstate  Power  Company,  Iowa  Public 
Service  Company.  St.  Joseph  l.i«ht  & 
Power  Company.  Kansas  City  Power  & 
Light  Company 

(Docket  No.  ER87-45*-000| 

Take  notice  that  on  May  29, 1987,  the 
investor-owned  utility  signatories  to  the 
Twin  Cities-Omaha-Iowa-Kansas  City 
345kv  inter-connection  and  Co- 


ordinating Agreement  submitted  for 
filing  as  a  supplement  to  that  Agreement 
a  letter  agreement  dated  as  of  M^y  1, 
1987,  which  sets  forth  the  terms  and 
conditions  on  which  Iowa  Public  Service 
Company  (1F»S)  will  be  entitled  to 
reserve  60MW  of  firm  transmission 
capacity.  The  purpose  of  the  reservation 
is  to  enable  IPS  to  sell  60MW  of  firm 
capacity  and  associated  energy  to  the 
City  of  Independence,  Missouri.  The  rate 
for  the  reservation  of  transmission 
capacity  will  be  $2,245  per  megawatt  per 
month  through  December  31, 1987,  and 
thereafter  will  be  $2,189  per  megawatt 
per  month. 

Comment  date:  June  19, 1987,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Pacific  Gas  and  Electric  Company 
(Docket  No.  ER87-462-000) 

Take  notice  that  Pacific  Gas  and 
Electric  Company  (PGandE)  tendered 
for  filing,  on  June  1, 1987,  a  Rate 
Settlement  Agreement  between  PGandE 
and  the  Department  of  Water  Resources 
of  the  State  of  California  (DWR) 
(Agreement),  dated  November  21, 1986. 

The  Agreement  provides  for  firm  and 
interruptible  transmission  rates  and 
charges  to  go  into  effect  on  January  1, 
1987.  The  Agreement  also  provides  for 
the  automatic  adjustment  of  each 
affected  rate  on  January  1  of  each 
subsequent  year  for  the  four-year  term 
of  the  Agreement. 

Copies  of  this  filing  were  served  upon 
DWR  and  the  California  Public  Utilities 
Commission. 

Comment  date:  June  19, 1987,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Pennsylvania  Electric  Company 
(Docket  No.  ER87-458-000| 

Take  notice  that  on  May  29. 1967, 
Pennsylvania  Electric  company 
(Penelec)  filed  tariff  changes  decreasing 
its  rates  for  wholesale  all  requirements, 
supplemental  and  wheeling  service. 
Penelec  states  that  the  changes  reflect 
waiver  of  the  sixty-day  prior  notice 
requirement  and  an  effective  dale  of  July 
1. 1987. 

Comment  date:  June  19. 1987,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Southwestern  Public  Service 
Company 

(Docket  No.  ER87-161-00O) 

Take  notice  that  Southwestern  Public 
Service  Company  (SPS)  on  June  1, 1987. 
tendered  for  filing  a  proposed  change  in 
its  Electric  Service  Tariff.  FERC  Rate 
Schedule  No.  104.  The  proposed  change 
consists  of  the  addition  of  Service 
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Schedule  D  for  Power  Exchange  Service 
between  SPS  and  El  Paso  Electric 
Service  Company  (EPE)  dated  March  3, 
1987,  supplementing  the  Interconnection 
Agreement  dated  December  8, 1981, 
between  SPS  and  EPE. 

The  proposed  Service  Schedule  D 
provides  for  electric  energy  to  be 
exchanged  between  the  electrical 
systems  of  EPE  and  SPS  fulfilling  a  need 
for  energy  exchange  between  the  parties 
not  presently  filled  by  existing 
Emergency  Service,  Economy  Energy 
Service.  Interruptible  Power  or  other 
schedules.  It  will  further  improve  the 
efficiency  and  economy  of 
interconnected  system  operation.  There 
shall  be  no  charges,  costs  or  energy 
losses  associated  with  Power  Exchange 
Service  provided  under  Service 
Schedule  D. 

Copies  of  this  filing  were  served  upon 
El  Paso  Electric  Company,  Arizona 
Public  Service  Commission.  Public 
Utility  Commission  of  Texas,  and  the 
New  Mexico  Public  Service 
Commission. 

Comment  date:  June  19, 1987,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Utah  Power  &  Light  Company 

[Docket  No.  ER87^t6O-000) 

Take  notice  that  on  May  29, 1987, 
Utah  Power  &  Light  Company  (UP&L  or 
Company)  tendered  for  filing  its  FERC 
Electric  Tariff,  Fourth  Revised,  Volume 
No.  1.  This  revised  tariff  removes  Manti 
as  a  resale  customer  but  does  not 
change  the  rate  or  service  to  any  other 
customer.  It  also  has  been  revised  to 
remove  other  resale  customers  who 
terminated  service  in  1985  and  1986. 

UP&L  states  that  resale  service 
terminated  on  April  1, 1987,  and  the 
Company  commenced  transmission 
service  to  Manli  on  that  date.  UP&L 
requests  a  waiver  of  the  Commission's 
notice  requirements  as  provided  in  18 
CFR  35.11  and  to  make  the  revised  tariff 
effective  retroactively  as  of  April  1, 
1987. 

Comment  date:  June  19, 1987,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE..  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  dale.  Protests  will  be 
considered  by  the  Commission  in 


determining  the  appropriate  action  to  be 

taken,  but  will  not  ser\e  to  make 

protestants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Kenneth  F.  Plumb, 

Secretary. 

(FR  Doc.  87-13346  Filed  6-10-87;  8:45  am) 

BHXI»IG  CODE  B7l7-0>-M 


(Docket  hkj.  CP82-53&-006 1 

Texas  Eastern  Transmission  Corp_ 
Proposed  Changes  in  FERC  Gas  Taritl 
and  Filing  of  Service  Agreement 

June  5. 1987. 

Take  notice  that  Texas  Eastern 
Transmission  Corporation  (Texas 
Eastern)  on  May  29, 1987  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Fourth  Revised  Volume  No.  1.  the 
following  tariff  sheets: 

Fourteenth  Revised  Sheet  No.  97 
Thirteenth  Revised  Sheet  No.  98 
Seventh  Revised  Sheet  No.  100 
Thirteenth  Revised  Sheet  No.  101 
Fourth  Revised  Sheet  No.  179 
and  submitted  for  filing  the  Service 
Agreement  under  Rate  Schedule  SGS 
between  Texas  Eastern  and  the  City  of 
Kennett,  Missouri  (Kennett). 

By  letter  to  Texas  Eastern  dated 
September  19. 1986,  Kennett  requested 
that  current  service  provided  by  Texas 
Eastern  to  Kennett  under  Texas 
Eastern's  Rate  Schedule  GS  be 
converted  to  Rale  Schedule  SGS.  Texas 
Eastern  acknowledged  its  agreement  of 
such  conversion  to  Kennett  by  letter 
dated  October  1, 1986.  Accordingly. 
Texas  Eastern  herewith  submits  for 
filing  pursuant  to  Texas  Easterns 
blanket  certificate  in  Dockel  No.  CP82- 
535  and  18  CFR  157.217  (a)  of  the 
Commission's  regulations,  six  copies  of 
the  Service  Agreement  under  Rale 
Schedule  SGS  between  Texas  Eastern 
and  Kennett.  This  Service  Agreement 
being  filed  reflects  the  conversion  from 
current  Texas  Eastern  Rate  Schedule  GS 
service  to  Kennett  to  Rale  Schedule  SGS 
as  requested  by  Kennelt.  Such 
conversion  will  not  change  Kennett's 
maximum  daily  quantity,  annual 
contract  quantity  or  annual  quantity 
entitlement. 

Proposed  Fourteenth  Revised  Sheet 
No.  97  reflects  the  elimination  of  gas 
entitlements  under  Rate  Schedule  GS  for 
Kennett,  proposed  Thirteenth  Revised 
Sheet  No.  98  reflects  the  reduction  in  the 
Rale  Schedule  GS  total,  proposed 
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Seventh  Revised  Sheet  No.  100  reflects 
the  addition  of  the  same  quantity  of  gas 
entitlements  under  Rate  Schedule  SGS 
for  Kennett  as  were  under  Rate 
Schedule  GS.  Thirteenth  Revised  Sheet 
No.  101  reflects  changes  in  the  Rate 
Schedule  SGS  subtotal  and  grand  total 
of  all  Rate  Schedules,  and  proposed 
Fourth  Revised  Sheet  No.  179  updates 
the  Index  of  Purchasers  to  reflect  the 
conversion  of  Rate  Schedules  to  the 
Kennett  contract. 

The  proposed  effective  date  of  the  tariff 
sheets  and  the  Service  Agreement  under 
Rate  Schedule  SGS  between  Texas 
Eastern  and  Kennett  is  July  1, 1987.  the 
date  service  provided  by  Texas  Eastern 
to  Kennett  under  Rate  Schedule  GS  is  to 
be  converted  to  service  under  Rate 
Schedule  SGS  as  mutually  agreed  to  by 
Texas  F^stern  and  Kennett. 

Thirteenth  Revised  Sheet  No.  97. 
Revised  Eleventh  Revised  Sheet  No.  101 
and  Substitute  Twelfth  Revised  Sheet 
No.  101  filed  by  Texas  Eastern  May  14, 
1987  in  Docket  No.  CP87-185-001  are 
currently  pending  Commission  approval. 
Fourteenth  Revised  Sheet  No.  97  and 
Thirteenth  Revised  Sheet  No.  101  being 
filed  herein  to  be  effective  July  1. 1987 
incorporate  the  revisions  reflecting  the 
Kennett  Rate  Schedule  conversion.  In 
the  event  Thirteenth  Revised  Sheet  No. 
97,  Revised  Eleventh  Revised  Sheet  No. 
101  and  Substitute  Twelfth  Revised 
Sheet  No.  101  are  not  approved  or  are  a 
altered  in  any  way  by  the  Commission's 
decision.  Texas  Eastern  will  refile  such 
tariff  sheets  and  any  subsequent  tariff 
sheets  directly  affected  in  this  instant 
filing  to  reflect  the  Commission's 
decision. 

Copies  of  this  filing  were  served  on 
Texas  Eastern's  jurisdictional 
customers,  interested  state  commissions 
and  party  to  the  agreement. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE..  Washington. 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  June  12. 1987.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection. 

Kenneth  F.  Plumb. 

SeciTlary. 

|FR  Doc  87-13353  Filed  6-10-87:  8:45  am) 

MLLINQ  COOC  »7\7-0^-*t 

(Docket  No.  RP86- 11 5-0081 

Trunkline  Gas  Co.;  Compliance  Filing 
June  5. 1987. 

Take  notice  that  on  June  1. 1987. 
Trunkline  Gas  Company  (Trunkline) 
tendered  for  filing  the  revised  tariff 
sheets  as  listed  on  the  filing's  Appendix 
No.  1  pursuant  to  Ordering  Paragraph 
(A)  of  the  Commission's  April  30, 1987 
Order  in  the  subject  dockets.  The 
proposed  effective  date  of  these  revised 
tariff  sheets  and  alternate  revised  tariff 
sheets  is  May  1, 1987. 

Trunkline  states  that  it  previously 
filed  in  Docket  No.  RP87-15-009 
substitute  tariff  sheets  which  modified 
rates  for  Trunkline's  sales  and 
transportation  rate  schedules  to  reflect 
the  authorization  by  the  Commission  of 
Mississippi  River  Transmission 
Corporation's  application  pursuant  to 
section  7(b)  of  the  Natural  Gas  Act  to 
abandon  purchases  from  Trunkline, 
without  prejudice  to  Trunkline's  rights 
for  rehearing  and  review.  On  May  29, 
1987  the  Commission  approved  these 
tariff  sheets  to  be  effective  May  1. 1987 
in  Docket  No.  RP87-67-000. 

In  making  the  required  tariff  sheet 
modifications  pursuant  to  the 
Commission's  April  30. 1987  Order. 
Trunkline  noted  that  certain 
organization  changes  could  be  made  to 
Rate  Schedule  PT  to  provide  for 
additional  administrative  efficiencies. 
These  minor  organizational  changes  do 
not  revise  the  substance  of  Rate 
Schedule  PT  nor  the  Commission's 
conditions  contained  in  its  April  30, 198/ 
Order. 

Tninkline  further  states  that  it 
respectfully  requests  waiver  of  any 
provisions  or  regulations,  in  order  that 
this  compliance  filing  and  the 
accompanying  tariff  sheets  may  be 
accepted. 

This  filing  is  without  prejudice  to 
Trunkline's  request  for  rehearing  and 
any  subsequent  review  of  the 
condictlons  contained  in  the  April  30. 
1987  Order  and  to  the  Order  of  May  5, 
1987  in  Docket  No.  CP84-348. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426.  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 


Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  June  12. 1987.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb. 
Secretary. 
|FR  Doc  87-13354  Filed  6-10-87;  8:45  am] 

WLUNG  COOC  S717-01-M 

[Docket  No«.  ER82-769-008  et  al.] 

Electric  Rate  and  Corporate 
Regulation  Filings;  Minnesota  Power  & 
Ligtit  Co.  et  al. 

lune  4.  1987. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Minnesota  Power  &  Light  Company 
(Docket  No.  ER82-76»-008| 

Take  notice  that  on  May  22. 1987. 
Minnesota  Power  &  Light  Company 
tendered  for  filing  in  compliance  with 
FERC  Opinion  Nos.  263  and  263-A  a 
revised  Outlet  Facilities  Agreement  No. 
3  between  Minnesota  Power  &  Light 
Company  (MP&L)  and  Cooperative 
Power  Association  (CPA).  calculations 
of  CPA's  Investment  Obligation  and 
Accumulated  Fixed  Cost  and  Interest 
thereunder,  and  a  revised  system  control 
and  load  dispatching  cost-of-service 
study  for  CPA 

Comment  date:  June  18. 1987.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Southern  California  Edison  Company 

(Docket  No.  ER81-177-006I 

Take  notice  that  on  May  26. 1987, 
Southern  California  Edison  Company 
(Edison)  tendered  for  filing  pursuant  to 
the  Commission's  Opinions  Nos.  261  and 
261-A  revised  resale  rates  and 
supporting  rate  design  and  cost  of 
service  data.  Edison  states  that  the 
revised  rates  will  replace  the  resale  rate 
which  became  effective,  subject  to 
refund,  on  |uly  16, 1981,  and  continued 
in  effect  until  superseded  by  rates  filed 
in  Docket  No.  ER82-427-000  which 
became  effective  subject  to  refund  on 
June  2. 1982. 

Copies  of  the  revised  resale  rate  have 
been  served  upon  the  parlies  in  the 
service  list. 
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Comment  date:  June  18, 1987,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  L  pper  Peninsula  Generating  Company 
(Docket  No.  ES87-29-000J 

Take  notice  that  on  May  21, 1987. 
Upper  Peninsula  Generating  Company. 
("Generating  Company")  filed  an 
application  seeking  authority  pursuant 
to  section  204(a)  of  the  Federal  Power 
Act  to  issue  an  unsecured  subordinated 
promissory  note  not  exceeding  $300,000 
in  principal  amount  to  the  Lake  Superior 
and  Ishpeming  Railroad  Company 
("LSI ").  The  note  will  be  issued  as  part 
of  the  consideration  for  the  transfer  by 
LSI  to  Generating  Company  of  certain 
coal  unloading  facilities  which  LSI 
currently  leases  to  Generating 
Company. 

Comment  date:  June  18, 1987,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Western  Area  Power  Administration 

[Docket  No.  EF87-5061-000J 

Take  notice  that  on  May  22, 1987,  the 
Under  Secretary  of  the  United  States 
Department  of  Energy  tendered  for 
review,  confirmation,  approval,  and 
placement  into  effect  on  a  final  basis 
power  Rate  Schedule  FA-Cl,  Fryingpan- 
Arkansas  Project  (FryArk),  Western 
Area  Power  Administration  (Western). 
Power  Rate  Schedule  FA-Cl  provides 
that  the  rate  for  capacity  without  energy 
should  be  increased  in  two  phases.  The 
monthly  rate  in  the  first  phase  is  $3.42/ 
kW  of  contract  rate  of  delivery,  effective 
the  first  day  of  the  first  full  billing  period 
on  or  after  June  20. 1987.  The  monthly 
rate  in  the  second  phase  is  $3.75/kW  of 
contract  rate  of  delivery,  effective  the 
first  day  of  the  first  fulfbilling  period  on 
or  after  September  20, 1988.  The  Federal 
Energy  Regulatory  Commission  (FERC) 
is  requested  to  place  power  Rate 
Schedule  FA-Cl  into  effect  for  a  period 
of  5  years. 

On  June  24. 1982,  FERC  issued  the 
order  confirming  and  approving  the  Fry- 
Ark  Rate  Schedule  FA-Cl.  In  the  order, 
the  FERC  made  this  statement: 
According  to  the  AS/CE,  the 
Department  of  the  Interior,  in  a  recent 
internal  audit  on  the  Fry-Ark.  suggested 
a  change  in  the  allocation  of  joint  costs 
that  would  increase  the  total  capital 
costs  allocated  to  power.  In  the  event  a 
higher  rate  is  required  because  of  a 
higher  allocation  of  joint  costs  to  power, 
such  rate  should  be  promptly  filed  to 
avoid  a  possible  deficit  situation. 

The  Fry-Ark  rate  change  embodied  In 
Rate  Schedule  FA-Cl  refiects  the 
updated  allocation  of  joint  costs. 


Comment  date:  June  18, 1987,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb, 
Secretary. 
|FR  Doc.  87-13311  Filed  6-10-87;  8:45  a.m.J 
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Oil  Pipeline;  Tentative  Valuation 
June  9. 1987. 

The  Federal  Energy  Regulatory 
Commission  by  order  issued  February 
10, 1978,  established  an  Oil  Pipeline 
Board  and  delegated  to  the  Board  its 
functions  with  respect  to  the  issuance  of 
valuation  reports  pursuant  to  section 
19a  of  the  Interstate  Commerce  Act. 

Notice  is  hereby  given  that  a  tentative 
basic  valuation  is  under  consideration 
for  the  common  carrier  by  pipeline  listed 
below: 

]963  Basic  Report 

Valuation  Docket  No.  PV— 1492-000 
Buckeye  Pipeline  Company  of  Michigan, 
Inc.,  P.O.  Box  368,  Emmaus, 
Pennsylvania  18049 

On  or  before  July  20, 1987.  persons 
other  than  those  specifically  designated 
in  section  19a(h)  of  the  Interstate 
Commerce  Act  having  an  interest  in  this 
valuation  may  file,  pursuant  to  rule  214 
of  the  Federal  Energy  Regulatory 
Commission's  "Rules  of  Practice  and 
Procedure"  (18  CFR  385.214),  an  original 
and  three  copies  of  a  petition  for  leave 
to  intervene  in  this  proceeding. 

If  the  petition  for  leave  to  intervene  is 
granted  the  party  may  thus  come  within 
the  category  of  "additional  parties  as 
the  FERC  may  prescribe"  under  section 
19a(h)  of  the  Act.  thereby  enabling  it  to 
file  a  protest.  The  petition  to  intervene 
must  be  served  on  the  individual 
company  at  its  address  shown  above 


and  an  appropriate  certificate  of  service 
must  be  attached  to  the  petition.  Persons 
specifically  designated  in  section  19a(h) 
of  the  Act  need  not  file  a  petition;  they 
are  entitled  to  file  a  protest  as  a  matter 
of  right  under  the  statute. 
Francis  J.  Conner, 

Administrative  Office.  Oil Pipe/ine  Board. 
(PR  Doc.  87-13312  Filed  6-10-87;  8:45  am] 
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Oil  Pipeline;  Tentative  Valuation 

June  9. 1987, 

The  Federal  Energy  Regulatory 
Commission  by  order  issued  Febraury 
10. 1978.  established  on  Oil  Pipeline 
Board  and  delegated  to  the  Board  its 
functions  with  respect  to  the  issuance  of 
valuation  reports  pursuant  to  Section 
19a  of  the  Interstate  Commerce  Act. 

Notice  is  hereby  given  that  a  tentative 
basic  valuation  is  under  consideration 
for  the  common  carrier  by  pipeline  listed 
below: 

1983  Basic  Report 

Valuation  Docket  No.  PV  -  1490-000 
Ciniza  Pipe  Line.  Inc.,  7227  N.  16th  Street, 
Phoenix,  Arizona  85020 

On  or  before  July  20, 1987,  persons 
other  than  those  specifically  designated 
in  section  19a(h)  of  the  Interstate 
Commerce  Act  having  an  interest  in  this 
valuation  may  file  pursuant  to  rule  214 
of  the  Federal  Energy  Regulatory 
Commission's  "Rules  of  Practice  and 
Procedure  "  (18  CFR  385.214),  an  original 
and  three  copies  of  a  petition  for  leave 
to  intervene  in  this  proceeding. 

If  the  petition  for  leave  to  intervene  is 
granted  the  party  may  thus  come  within 
the  category  of  "additional  parties  as 
the  FERC  may  prescribe  "  under  section 
19a(h)  of  the  Act,  thereby  enabling  it  to 
file  a  protest.  The  petition  to  intervene 
must  be  served  on  the  individual 
company  at  its  address  shown  above 
and  an  appropriate  certificate  of  service 
must  be  attached  to  the  petition.  Persons 
specifically  designated  in  section  19a(h) 
of  the  Act  need  not  file  a  petition:  they 
are  entitled  to  file  a  protest  as  a  matter 
of  right  under  the  statute. 
Francis  J.  Connor, 

Administrative  Officer  Oil  Pipe/ine  Board. 
(FR  Doc.  87-13313  Filed  6-10-87;  8:45  am) 
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Oil  Pipeline;  Tentath^e  Valuation 

June  9,  1987. 

The  Federal  Energy  Regulatory 
Commission  by  order  issued  February 
10, 1978,  established  an  Oil  Pipeline 
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Board  and  delegated  to  the  Board  its 
functions  with  respect  to  the  issuance  of 
valuation  reports  pursuant  to  section 
19a  of  the  Interstate  Commerce  Act. 

Notice  is  hereby  given  that  a  tentative 
basic  valuation  is  under  consideration 
for  the  common  carrier  by  pipeline  listed 
bolow: 

I  (6 1  Basic  Report 

Valuation  Docket  No.  PV  -  1474-000 
Midland-Lea,  Incorporated,  1001  North 
Turner,  Hobbs,  New  Mexico  88240 

On  or  before  July  20, 1987.  persons 
other  than  those  specifically  designated 
in  section  19a(h)  of  the  Interstate 
Commerce  Act  having  an  interest  in  this 
valuation  may  file,  pursuant  to  rule  214 
of  the  Federal  Energy  Regulatory 
Commission's  "Rules  of  Practice  and 
Procedure"  (18  CFR  385.214).  an  original 
and  three  copies  of  a  petition  for  leave 
to  intervene  in  this  proceeding. 

If  the  petition  for  leave  to  intervene  is 
granted  the  party  may  thus  come  within 
the  category  of  "additional  parties  as 
the  FERC  may  prescribe"  under  section 
19a(h)  of  the  Act.  thereby  enabling  it  to 
file  a  protest.  The  petition  to  intervene 
must  be  served  on  the  individual 
company  at  its  address  shown  above 
and  an  appropriate  certificate  of  service 
must  be  attached  to  the  petition.  Persons 
specifically  designated  in  section  19a(h) 
of  the  Act  need  not  file  a  petition;  they 
are  entitled  to  file  a  protest  as  a  matter 
of  right  under  the  statute. 
Francis  |.  Connor, 

Administrative  Officer.  Oil  Pipeline  Board 
|F'R  Doc.  87-13314  Filed  6-10-87:  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

I FRL  3216-11 

Construction  Quality  Assurances  for 
Hazardous  Waste  Land  Disposal 
Facilities 

agency:  Environmental  Protection 

Agency. 

action:  Notice  of  availability  of 

Technical  Guidance  Document  (TGD). 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  announces  the 
availability  of  the  document  entitled. 
"Construction  Quality  Assurance  for 
Hazardous  Waste  Land  Disposal 
Facilities"  (EPA  1530-SW-86-031. 
nSWFR  Policy  Directive  No.  9472.003) 

ADDRESS:  1.  National  Technical 
Information  Service,  5285  Port  Royal 
Road,  Springfield.  VA  22161,  Telephone: 
703/487-4650,  NTIS  Order  No.  PB  87- 
132825/ AS, 


The  document  may  be  purchased 
either  in  paper  copy  or  on  microfiche. 
Requestors  should  be  sure  to  cite  the 
title,  NTIS  Order  No.,  and  the  EPA 
number  that  has  been  assigned  to  the 
document.  EPA/530-SW-86-031. 

2.  The  document  is  available  for 
public  inspection  at  all  EPA  libraries 
during  their  operating  hours. 
8UPf>LEMENTARY  INFORMATION:  I'he 
construction  quality  assurance  (CQA) 
TGD  was  onginally  prepared  in  draft 
and  noticed  in  the  Federal  Register  as 
available  for  public  comment  on 
November  21. 1985.  The  public  comment 
period  lasted  from  December  2, 1985, 
through  March  4. 1986.  A  total  of  32  sets 
of  comments  were  received  during  that 
period  varying  in  length  from  one-half 
page  of  general  observations  about  the 
document  to  several  pages  of  detailed 
comments  on  specific  aspects  of  the 
guidance.  The  comments  were  reviewed 
and  addressed  and  changes  were  made 
in  the  draft  guidance  in  direct  response 
to  a  number  of  the  comments  that  were 
received. 

Construction  quality  assurances  as 
applied  in  this  document  uses  scientific 
and  engineering  principles  and  practices 
to  ensure  that  a  hazardous  waste  land 
disposal  facility  meets  or  exceeds  all 
design  criteria,  plans,  and  specifications. 
The  document  covers  CQA  for 
hazardous  waste  landfills,  surface 
impoundments,  and  waste  piles.  The 
major  components  of  thece  facilities  that 
are  addressed  include:  foundations, 
dikes,  low-permeability  soil  liners, 
flexible  membrane  liners,  leachate 
collection  systems,  and  final  cover 
systems.  This  document  is  intended  to 
compliment  the  "Minimum  Technology 
Guidance"  being  developed  by  EPA's 
Office  of  Solid  Waste  and  Emergency 
Response.  It  is  believed  that  a 
technically  sound,  well  developed,  site- 
specific  CQA  plan  will  assist  in 
improving  the  long-term  performance  of 
hazardous  waste  land  disposal  facilities. 

The  CQA  plan  is  a  site-specific 
document  that  should  be  submitted 
during  permitting  to  satisfy  EPA's  CQA 
requirements.  At  a  minimum,  the  CQA 
plan  should  include  five  elements  as 
summarized  below. 

•  Responsibility  and  Authority.  The 
responsibility  and  authority  of  all 
organizations  and  key  personnel  (by 
title)  involved  in  permitting,  designing 
and  constructing  the  hazardous  waste 
land  disposal  facility  should  be 
described  fully  in  the  CQA  plan. 

•  CQA  Personnel  Qualifications.  The 
qualifications  of  the  CQA  officer  and 
supporting  CQA  inspection  personnel 
should  be  presented  in  the  CQA  plan  in 
terms  of  the  training  and  experience 


necessary  to  fulfill  their  identified 
responsibilities. 

•  Inspection  Activities.  The 
observations  and  tests  that  will  be  used 
to  ensure  that  the  construction  or 
installation  meets  or  exceeds  all  design 
criteria,  plans,  and  specifications  for 
each  hazardous  waste  land  disposal 
facility  component  should  be  described 
in  the  CQA  plan. 

•  Sampling  Requirements.  The 
sampling  activities,  sample  size, 
methods  for  determining  locations, 
frequency  of  sampling,  acceptance  and 
rejection  crtieria,  and  methods  for 
ensuring  corrective  measures  are 
implemented  as  addressed  in  the  design 
criteria,  plans,  and  specifications  should 
be  presented  in  the  CQA  plan. 

•  Documentation.  Reporting 
requirements  for  CQA  activities  should 
be  described  in  detail  in  the  CQA  plan. 
This  should  include  such  items  as  daily 
summary  reports,  inspection  data 
sheets,  problem  identification  and 
corrective  measures  reports,  block 
evaluation  reports,  acceptance  reports, 
and  final  documentation.  Provisions  for 
the  final  storage  of  all  records  should 
also  be  presented  in  the  CQA  plan. 

The  TGD  describes  these  elements  in 
detail  and  presents  information  of  those 
activities  pertaining  to  each  of  the 
elements  that  are  necessary  to  ensure 
that  the  facility  meets  or  exceeds  the 
specified  design.  It  is  intended  for  the 
use  of  organizations  involved  in 
permitting,  designing,  and  constructing 
hazardous  waste  land  disposal  facilities. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jonathan  G.  Herrmann.  U.S. 
Environmental  Protection  Agency. 
Hazardous  Waste  Engineering  Research 
Laboratory.  26  W.  St.  Clair  Street. 
Cincinnati.  OH  45268.  513/56&-7839  or 
FTS  684-7839. 

Dated;  lune  3, 1987. 
Vaun  A.  NewiU, 

Assistant  Administrator  for  Research  and 
Development. 

(PR  Doc  87-13339  Filed  6-10-87;  8:45  am] 
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Batcti-Type  Adsorption  Procedures  for 
Estimating  Soil  Attenuation  of 
Chemicals 

agency:  Environmental  Protection 

Agency. 

action:  Notice  of  availability  of  Public 
Comment  Draft  Technical  Resource 
Document. 


SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  announces  the 
availability  of  a  197  page  draft 
Technical  Resource  Document  (TRD) 
entitled.  "Batch-Type  Adsorption 
Procedures  for  Estimating  Soil 
Attenuation  of  Chemicals"  (EPA/530- 
SW-87-006)  for  public  review  and 
comment.  The  document  is  presently 
available  for  purchase  from  the  National 
Technical  Information  Service  and  is 
available  for  inspection  at  a  number  of 
FPA  facilities. 

DATE:  Comments  must  be  received  by 
August  15. 1987  or  postmarked  on  that 
date. 

ADDRESSES:  Those  persons  interested  in 
commenting  on  the  document  will  be 
able  to  obtain  copies  as  follows: 

(1)  The  document  can  be  purchased 
from  the  National  Technical  Information 
Service  (NTIS)  either  as  a  paper  copy 
($18.95  plus  $3.00  for  handling)  or  as 
microfiche  ($6.50  plus  $3.00  for 
handling).  National  Technical 
Information  Service  5285  Port  Royal 
Road,  Springfield,  VA  22161,  Telephone: 
703-487-4650,  NTIS  Order  No.  PB  87- 
146155. 

Requestors  should  cite  the  title,  NTIS 
order  number,  and  the  EPA  number  that 
has  been  assigned  to  the  document, 
EPA/530-SW-87-006. 

(2)  The  document  will  also  be 
available  for  public  inspection  at  the: 
Public  Information  Reference  Unit,  U.S. 

Environmental  Protection  Agency, 
Room  M2404,  401  M  Street  S.W., 
Washington,  DC  20460; 
EPA  Library  (MD-35),  U.S. 
Environmental  Protection  Agency, 
Environmental  Research  Center, 
Research  Triangle  Park,  NC  27711 
EPA  Library  U.S.  Environmental 
Protection  Agency,  Andrew  W. 
Breidenbach  Environmental  Research 
Center.  26  West  St.  Clair  Street. 
Cincinnati.  OFi  45268.  and  at  all  ten  of 
the  EPA  Regional  Office  Libraries 
during  their  operating  hours. 
An  original  and  two  copies  of  all 
comments  on  this  document  should  be 
sent  to  the  following  address:  EPA 
RCRA  Docket  (S-212)  U.S. 
Environmental  Protection  Agency  (WH- 
562)  401  M  Street  SW.,  Washington.  DC 
20460. 

Comments  should  list  the  docket 
number  (F-87-SACA-FFFFF)  and  should 
identify  the  document  by  title  and 
number;  e.g.  "Batch-Type  Adsorption 
Procedures  for  Estimating  Soil 
Attenuation  of  Chemicals."  (EPA/530- 
SW-87-006).  For  additional  details 
about  the  OSW  docket  see  the  "OSW 
Docket"  section  at  the  end  of 

'SUPPLEMENTARY  INFORMATION." 
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FOR  FURTHER  INFORMATION  CONTACT. 

Michael  H.  Roulier,  U.S.  Environmental 
Protection  Agency.  Hazardous  Waste 
Engineering  Research  Laboratory.  26 
West  St.  Clair  Street,  Cincinnnati,  OH 
45268,  513/569-7796  or  FTS:  684-7796. 
SUPPLEMENTARY  INFORMATION:  This 

Technical  Resource  Document  (TRD) 
contains  laboratory  procedures  and 
guidelines  for  conducting  adsorption 
experiments  using  batch  equilibrium 
techniques  to  study  soil  attenuation  of 
chemicals  dissolved  in  solution 
(solutes).  The  procedures  were  designed 
for  routine  use,  and  may  be  used  to 
generate  date  for  the  construction  of 
equilibrium  adsorption  isotherms  or 
curves.  Procedures  for  inorganic  and 
organic  solutes,  and  volatile  organic 
solutes  are  given. 

The  scientific  basis  and  rationale  for 
each  procedural  step  is  discussed  in 
detail,  and  was  based  on  both  the 
scientific  literature  and  procedural 
development  and  testing  by  the  authors 
and  other  cooperating  laboratories, 
using  several  different  types  of  soil 
materials,  solutions,  containing  several 
solutes,  and  aqueous  extracts  of  actual 
wastes.  The  application  of  major 
procedural  steps  and  concepts  is 
illustrated  by  examples,  including  the 
application  of  batch  adsorption  data  in 
calculations  of  solute  movement  through 
compacted  landfill  liners,  particularly 
for  estimating  the  thickness  of  hner 
required  for  pollutant  retention. 

A  TRD  is  one  of  the  three  types  of 
documents  that  EPA  is  developing  for 
preparers  and  reviewers  of  permit 
applications  for  hazardous  waste  land 
treatment,  storage,  and  disposal 
facihties.  The  other  two  types  of 
documents  are  RCRA  Guidance 
Documents  and  Permit  Guidance 
Manuals. 

RCRA  Guidance  Documents  present 
design  and  operating  specifications  or 
design  evaluation  techniques  that 
generally  comply  with  or  demonstrate 
compliance  with  Design  and  Operating 
Requirements  and  the  Closure  and  Post- 
Closure  Requirements  of  40  CFR  Part 
264. 

The  Permit  Guidance  Manuals  are 
being  developed  to  describe  the  permit 
application  information  the  Agency 
seeks  and  to  provide  guidance  to 
applicants  and  permit  writers  in 
addressing  information  requirements. 
These  manuals  will  include  a  discussion 
of  each  step  in  the  permitting  process 
and  a  description  of  each  set  of 
specifications  that  must  be  considered 
for  inclusion  in  the  permit. 

TRDs  present  state-of-the-art 
summaries  of  technologies  and 
evaluation  techniques  determined  by  the 


Agency  to  constitute  good  engineering 
designs,  practices,  and  procedures.  They 
support  the  RCRA  Guidance  Documents 
and  Permit  Guidance  Manuals  by 
describing  current  technologies  and 
methods  for  designing  hazardous  waste 
facilities  or  for  evaluating  the 
performance  of  a  facility  design. 
Although  emphasis  is  given  to 
hazardous  waste  facilities,  the 
information  presented  in  a  TRD  may  be 
used  for  designing  and  operating 
nonhazardous  waste  LTSD  facilities  as 
well.  Whereas  the  RCRA  Guidance 
Documents  and  Permit  Guidance 
Manuals  are  directly  related  to  the 
regulations,  the  information  in  a  TRD 
covers  a  broader  perspective  and  should 
not  be  used  to  interpret  the  requirements 
of  regulations. 

This  document  is  a  first  edition  draff 
being  made  available  for  public  review 
and  comment.  It  has  undergone  review 
by  recognized  experts  in  the  technical 
areas  covered,  but  Agency  peer  review 
processing  has  not  yet  been  completed. 
Pubic  comment  is  desired  on  the 
accuracy  and  usefulness  of  the 
information  presented  in  this  document. 
Comments  received  will  be  evaluated 
and  suggestions  for  improvement  will  be 
incorporated,  wherever  feasible,  before 
publication  of  the  second  edition. 

Comments  on  this  document  should 
be  sent  to  the  OSW  docket,  as  discussed 
above.  The  OSW  docket  is  located  at: 
EPA  RCRA  Docket  (Sub-basement).  401 
M  Street  SW.,  Washington.  DC  20460. 

The  docket  is  open  from  9:30  to  3:30 
Monday  through  Friday,  except  for 
Federal  Holidays.  The  public  must  make 
an  appointment  to  review  docket 
materials.  Call  Michelle  Lee  at  475-9327 
or  Kate  Blow  at  382-4675  for 
appointments.  The  public  may  copy  a  ' 
maximum  of  50  pages  of  material  from 
any  one  regulatory  docket  at  no  cost. 
Additional  copies  cost  $0.20  per  page. 

Dated:  May  29, 1967. 

Vaun  A.  Ne\vill, 

Assistant  Administrator  for  Research  and 
Development. 

[PR  Doc.  87-13338  Filed  6-10-67;  8:45  am) 
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Worksfiop  on  a  Draft  Chlonne  Health 
Assessment  Document 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  a  public  meeting. 

SUMMARY:  This  notice  announces  a 
workshop  to  be  held  by  EPS's 
Environmental  Health  and  Assessment 
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Office.  Office  of  Health  and 
Environmental  Assessment,  at  the 
Sheraton  Imperial  Hotel  and  Towers, 
Research  Triangle  Park,  North  Carolina, 
to  facilitate  preparation  of  an  external 
review  draft  of  a  Health  Assessment 
Ilocument  for  Chlorine. 

OATE:  The  workshop  will  be  held  on 
June  29.  and  30.  1987.  from  8:30  a.m.  to 
5:00  p.m.  Members  of  the  public  are 
invited  to  attend  as  observers. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Nick  |d||.ir  of  Dyn;imac  at  (301)  468- 
25(XJ.  ext.  439.  He  will  confirm  sealing 
for  those  planning  to  attend  the 
workshop. 

SUPPLEMENTARY  INFORMATION:  In 

October  lymi.  KPS's  Office  of  Air 
Quality  Planning  and  Standards 
requested  that  the  Environmental  Criteria 
and  Assessment  Office  (ECAO)  prepare 
a  health  assessment  document  for 
chlorine.  The  document  will  be  used  by 
EPA  in  the  decision-making  process  to 
possibly  regulate  chlorine  under  the 
Clean  Air  Act  as  Amended.  42  U.S.C, 
7401  et  seq. 

ECAO  is  now  assembling  a  panel  of 
scientifically  and  technically  qualified 
persons  to  review  a  draft  of  the  health 
assessment  document  at  the  workshop. 
Copies  of  the  workshop  draft  will  be 
available  to  the  public  at  the  meeting, 
and  observers  will  have  an  opportunity 
to  make  brief  oral  statements.  The  draft 
subsequently  will  be  revised  and 
released  as  an  external  review  draft. 
Ample  opportunity  will  be  provided  for 
public  review  and  submission  of  written 
comments  upon  release  of  the  external 
review  draft.  The  public  period  will  be 
announced  in  a  subsequent  Federal 
Register  notice. 

Duled:  June  3,  1987. 
Vaun  A.  Newill. 

Assistant  Adniinlslrator  for  Research  and 
Development. 
\VR  Doc  87-13337  Filed  6-10-87:  8:45  am) 
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EXPORT-IMPORT  BANK 

Open  Meeting  of  the  Advisory 
Committee  ot  the  Export-Import  Bank 
of  trie  United  States 

summary:  The  Advisory  Committee  was 
Lsiauiished  by  Pub.  L.  98-181.  November 
30. 1983,  to  advise  the  Export-Import 
Bank  on  its  programs  and  to  provide 
comments  for  inclusion  in  the  reports  of 
the  Export-Import  Bank  of  the  United 
Slates  Congress. 

Time  and  Place:  Tuesday,  )une  30, 
1987  from  9:30  a.m.  to  12  noon.  The 


meeting  will  be  held  in  Room  1143,  811 
Vermont  Avenue,  NW.,  Washington,  DC 
20571. 

Agenda:  The  meeting  agenda  will 
include  a  discussion  of  the  following 
topics:  Eximbank's  Financial  Report. 
New  Program  and  Legislative  Update, 
Review  of  Competitiveness  Report, 
Report  of  Stute/City/Municipal  Task 
Force.  Report  of  Banks/FCIA  Task 
Force,  Report  of  LDC  Debt  Task  Force, 
and  other  topics. 

Public  Participation:  The  meeting  will 
be  open  to  public  participation:  and  the 
last  20  minutes  will  be  set  aside  for  oral 
questions  or  comments.  Members  of  the 
public  may  also  file  written  statement(s) 
before  or  after  the  meeting.  In  order  to 
permit  the  Export-Import  Bank  to 
arrange  suitable  accommodations, 
members  of  the  public  who  plan  to 
attend  the  meeting  should  notify  Joan  P. 
Harris.  Room  935.  811  Vermont  Avenue 
NW..  Washington.  DC  20571,  (202)  566- 
8871,  not  later  than  June  29,  1987.  If  any 
person  wishes  auxiliary  aids  (such  as  a 
language  interpreter)  or  other  special 
accommodations,  please  contact  prior  to 
June  23, 1987.  the  Office  of  the  Secretary. 
Room  935,  811  Vermont  Avenue  NW.. 
Washington.  DC.  20571.  Voice:  (202) 
566-8871  or  TDD:  (202)  535-3913. 
FOR  FURTHER  INFORMATION  CONTACT: 
For  further  infurmation.  contact  Joan  P. 
Harris.  Room  935.  811  Vermont  Avenue 
NW..  Washington.  DC  20571,  (202)  566- 
8871. 

Hart  Fessenden. 
General  Counsel. 
(FR  Doc.  87-13368  Filed  6-10-87;  8:45  am] 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Training  and  Fire  Programs 
Directorate  Do.ird  of  Visitors  for  the 
National  Fire  Academy,  Open  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463).  announcement  is  made 
of  the  following  committee  meeting: 

Name:  Board  of  Visitors  (BOV)  for  the 
National  Fire  Academy  (NFFA) 

Dates  of  Meeting;  |uly  13-14. 1987. 

Place;  National  Emergency  Training  Center. 
G  Bldg..  2nd  Floor  Conference  Room, 
Emmilsburg,  Maryland  21727. 

Time:  July  1^-8:30  a.m.  to  5:00  p.m.;  July  14- 
8:30  a.m.  to  Agenda  Completion. 

Proposed  Agenda:  Briefing  of  FY  88 
Operating  Plans. 

The  meeting  will  be  open  to  the  public 
with  seating  available  on  a  rirst-come, 
first-serve  basis.  Members  of  the  general 
public  who  plan  to  attend  the  meeting 


should  contact  the  Office  of  the 
Superintendent,  National  Fire  Academy, 
Training  and  fire  Programs  Directorate. 
16825  South  Seton  Avenue,  Emmitsburg. 
Maryland.  21727  (telephone  number. 
301-447-1123)  on  or  before  July  1. 1987. 

Minutes  of  the  meeting  will  be 
prepared  by  the  Board  and  will  be 
available  for  public  viewing  in  the 
Associate  Director's  Office,  Training 
and  fire  Programs  Directorate,  Federal 
Emergency  Management  Agency. 
Building  N.  National  Emergency 
Training  Center.  Emmitsburg.  MD.  21727. 
Copies  of  the  minutes  will  be  available 
upon  request  30  days  after  the  meeting. 

Dated:  May  28.  1987. 

Caesar  A.  Roy, 

Deputy  Associate  Director.  Training  and  Fire 
Programs. 

(FR  Doc.  87-13323  Filed  6-10-67;  8:45am| 
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I  Docket  No.  FEMA-REP-5-OH-21 

The  Ohio  Radiological  Emergency 
Response  Plan  Site-Specific  for  the 
Beaver  Valley  Nuclear  Power  Plant 

action:  Certification  of  FEMA  Findings 
and  Determination. 

In  accordance  with  the  Federal 
Emergency  Management  Agency 
(FFA1A)  rule  44  CFR  Part  350.  the  State 
of  Ohio  formally  submitted  its  plan 
relating  to  the  Beaver  Valley  Nuclear 
Power  Plant  to  the  Director  of  FEMA 
Region  V  on  April  28. 1980.  and  the 
plans  were  subsequently  revised  and 
resubmitted  on  January  23. 1986,  for 
FEMA  review  and  approval.  On  March 
16. 1987,  the  Regional  Director 
forwarded  his  evaluation  to  the 
Associate  Director  for  State  and  Local 
Programs  and  Support  in  accordance 
with  section  350.11  of  the  FEMA  rule. 
Included  in  this  evaluation  is  a  review  of 
the  State  and  local  plans  around  the 
Beaver  Valley  Nuclear  Power  Plant, 
evaluations  t)f  joint  exercises  conducted 
on  November  19. 1986.  June  12, 1984, 
February  16, 1983,  July  14, 1982,  and 
February  17. 1982.  in  accordance  with 
section  350.9  of  the  FEMA  rule,  and  a 
public  meeting  held  on  August  24, 1983. 
to  discuss  the  site-specific  aspects  of  the 
State  and  local  plans  around  the  Beaver 
Valley  Nuclear  Power  Plant  in 
accordance  with  section  350.10  of  the 
FEMA  rule. 

Based  on  the  evaluation  by  the 
Regional  Director  and  the  review  by  the 
FEMA  Headquarters  staff.  I  find  and 
determine  that  the  State  and  local  plans 


and  preparednt-ss  for  the  Btaver  Valley 
Nuclear  Power  Plant  are  adequate  to 
protect  the  health  and  safety  of  the 
public  living  in  the  vicinity  of  the  plant. 
These  offsite  plans  and  prep.iredness 
are  assessed  as  adequdte  in  that  they 
provide  reasonable  assurance  that 
appropriate  protective  actions  can  be 
taken  offsite  in  the  event  of  a 
radiological  emergency  and  are  capable 
of  being  implemented.  On  December  27, 
1985,  the  adequacy  of  the  public  alert 
and  notification  systiim  was  verified  as 
meeting  the  standards  set  forth  in 
Appendix  3  of  the  Nuclear  Regulatory 
Commission/FEMA  criteria  of  NUREC- 
0654/FEMA-RF.P-l  Rev.  1.  and  FFJvIA- 
43  "Standard  Guide  for  the  Evaluation  of 
Alert  and  Notification  Systems  for 
Nuclear  Power  Plants"  (now  published 
as  FEMA-REP-10). 

FEMA  will  continue  to  review  the 
status  of  offsite  plans  ar>d  preparedness 
associated  with  the  Beaver  Valley 
Nuclear  Power  Plant  in  accordance  with 
the  FEMA  rule. 

For  further  details  with  respect  to  this 
action,  refer  to  Docket  File  FEMA-RFT-S- 
OH-2. 

Dated:  June  5. 1987. 

For  the  Federal  Emergency  Management 
Agency. 

Dave  McLoughlin. 

Stole  and  Local  Programs  and  Support. 
|FR  Doc.  87-13322  Filed  6-10-«7;  8:45  am) 
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FEDERAL  HOME  LOAN  BANK  BOARD 

Self-Regulatory  Organizations, 
Application  for  Unlisted  Trading 
Privileges  and  Opportunity  for 
Hearing;  Cincinnati  Stock  Exchar>ge 

Dated:  June  5.  1987. 

agency:  Federal  Home  Loan  Bank 

l),M|-(i. 

ACTION:  .Notice. 


summary:  The  Cincinnati  Stock 
Exchange  has  filed,  pursuant  to  section 
12(n(l)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l,  and 
application  with  the  Federal  Home  Loan 
Bank  Board  ("BoHrd")  for  unlisted 
trading  privileges  in  the  following 
securities: 

CuasI  Savings  and  Loan  Association.  Los 
Angeles,  California  (FULBB  Nk).  7046) 
Common  Stock,  No  Par  Value 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchanges  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 


Comments:  Any  interested  person 
may  inspect  the  application  at  the 
Board,  and.  within  15  days  of 
publication  of  this  notice  in  the  Federal 
Register,  submit  to  the  Corporate  and 
Secunties  Division.  Office  of  General 
Counsel,  Federal  Home  Loan  Bank 
Board.  1700  G  Street  NW..  Washington, 
DC  20552.  written  data,  views  and 
arguments  l)eannj2  upon  whether  the 
extensions  of  unlisted  trading  privileges 
pursuant  to  such  application  are 
consistent  with  the  maintenance  of  fair 
and  orderly  markets  and  the  protection 
of  investors.  Following  this  opportunity 
for  hearing,  the  Board  will  approve  the 
application  after  the  date  mentioned 
above  if  it  finds,  based  upon  all  the 
information  available  to  it,  that  the 
extensions  of  unlisted  trading  privileges 
pursuant  to  such  application  are 
consistent  with  the  maintenance  of  fair 
and  orderly  markets  and  the  protection 
of  investors. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  P.  Harootunian.  Assistant  General 
Counsel  for  Securities  Policy,  Corporate 
and  Securities  Division,  Office  of 
General  CounseL  at  (202-377-6415)  or  at 
the  above  address. 

By  the  Federal  Home  Loan  Bank  Board. 
Nadine  Y.  Washington. 
Acting  Secretory. 

[FR  Doc.  87-13308  Filed  6-10-87;  8:45  amj 
BIU.IMG  CODE  (TSO-OI-M 


jNo.  AC-63H 

Cabarrus  Savings  Bank  Concord,  NC; 
Final  Action  Approval  of  Conversion 
Application 

D.iled:  June  4, 1987. 

Notice  is  hereby  given  that  on  May  8. 
1987.  the  Office  of  the  General  Counsel 
of  the  Federal  Home  Loan  Bank  Board, 
acting  pursuant  to  the  authority 
delegated  to  the  General  Counsel  or  his 
designee,  approved  the  application  of 
Cabarrus  Savings  Bank,  Concord.  North 
Carolina  for  permission  to  convert  to  the 
stock  form  of  organization.  Copies  of  the 
application  are  available  for  inspection 
at  the  Office  of  the  Secretariat  at  the 
Federal  Home  Loan  Bank  Board.  1700  G 
Street  NW..  Washington,  DC  20552  and 
at  the  Office  of  the  Supervisory  Agent  at 
the  Federal  Home  Loan  Bank  of  Atlanta, 
1475  Peachtree  Street  NE..  Atlanta, 
Georgia  30309. 

By  the  Federal  Home  Loan  Bank  Board 
Jeff  Sconyen, 
Secrtary. 

[FR  Doc.  87-1.3388  Filed  6-10-87:  8:45  aroj 
BiLLMG  COOC  crao-ov-M 


[  No.  AC-629 1 

First  Federal  Savings  and  Loan 
Association  of  Durtiam.  Durham.  NC: 
Final  Action  Approval  of  Conversation 
Application 

Dated:  June  4. 1987. 

Notice  is  hereby  given  that  on  May  15. 
1987.  the  Office  of  the  General  Counsel 
of  the  Federal  Home  Loan  Bank  Board, 
acting  pursuant  to  the  authority 
delegated  to  the  General  Counsel  or  his 
designee,  approved  the  application  of 
First  Federal  Savings  and  Loan 
Association  of  Durham,  Durham,  North 
Carolina  for  permission  to  covert  to  the 
stock  form  of  organization.  Copies  of  the 
application  are  available  for  inspection 
at  the  Office  of  the  Secretariat  at  the 
Federal  Home  Loan  Bank  Board,  1700  G 
Street  N.W.,  Washington,  DC  20552  and 
at  the  Office  of  the  Supervisory  Agent  at 
the  Federal  Home  Loan  Bank  of  Atlanta, 
1475  Peachtree  Street  NE.,  Atlanta. 
Georgia  20309. 

By  the  Federal  Home  Loan  Bank  Board 
Jeff  Sconyers, 
Secretary. 
[FR  Doc.  87-13399  Filed  6-10-87:  8:45  amj 

BILUMG  COOC  S730-0t-M 


[No.  AC-630) 

Peoples  Federal  Savings  &  Loan 
Association  of  DeKalb  County, 
Auburn.  IN;  Final  Action.  Approval  of 
Conversion  Application 

Dated:  June  4, 1987. 

Notice  is  hereby  given  that  on  May  18, 
1987,  the  Office  of  the  General  Counsel 
of  the  Federal  Home  Loan  Bank  Board, 
acting  pursuant  to  the  authority 
delegated  to  the  General  Counsel  or  his 
designee,  approved  the  application  of 
Peoples  Federal  Savings  and  Loan 
Association  of  DeKalb  County.  Auburn, 
Indiana,  for  permission  to  convert  to  the 
stock  form  of  organization.  Copies  of  the 
application  are  available  for  inspection 
at  the  Office  of  the  Secretariat  at  the 
Federal  Home  Loan  Bank  Board,  1700  G 
Street,  NW..  Washington,  DC  20552,  and 
at  the  Office  of  the  Supervisory  Agent  at 
the  Federal  Home  Loan  Bank  of 
Indianapolis.  1350  Merchants  Plaza, 
South  Tower,  115  West  Washington 
Street,  Indianapolis,  Indiana  46204. 

By  the  Federal  Home  Loan  Bank  Board. 
JefT  Sconyers, 
Secretory. 
(FR  Doc.  87-13400  Filed  6-10-87:  8:45  amJ 
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I  No.  87-6151  ♦     -• 

Approval  of  Application  for  Unlisted 
Trading  Privileges  Cincinnati  Stock 
Eictiange 

Dated:  lune  2.  1987. 

agency:  Federal  Home  Loan  Bank 

Mo,u(i 
ACTION:  Notice. 

summary:  The  Cincinnati  Stock 
Exchange,  has  filed  with  the  Federal 
Home  Loan  Bank  ("Board")  an 
application  ("Application"),  pursuant  to 
section  12(f)(ll(B)  of  the  Securities 
Exchange  Act  of  1934  ("Act")  and  Rule 
12f-l  |17  CFR  240.12f-l)  thereunder,  for 
unlisted  trading  privileges  in  the 
following  securities  which  are  listed  on 
one  or  more  national  secuirities 
exchange: 
Home  Federal  Savings  and  Loan 

Association.  San  Diego,  California 

(FHLBB  No.  3143) 
Common  Stock.  $0.01  Par  Valu. 
Notice  of  the  Application  and 
opportunity  for  hearing  was  published  in 
the  Federal  Register  on  April  21. 1987. 
and  interested  persons  were  invited  to 
submit  written  data,  views  and 
arguments  within  15  days.  See  Board 
Resolution  No.  87-463  dated  April  16. 
1987  (52  FR  13125,  April  21. 1987).  The 
Board  received  no  comments  with 
respect  to  the  Application.  Notice  is 
hereby  given  that  the  Office  of  General 
Counsel  of  the  Board,  acting  pursuant  to 
the  authority  delegated  to  the  General 
Counsel  or  his  designee,  approved  the 
Application  for  unlisted  trading 
privileges  in  these  securities  on  May  27, 
1987 

SUPPLEMENTARY  INFORMATION:  The 

Board  finds  that  the  approval  of  the 
Application  for  unlisted  trading 
privileges  in  these  securities  is 
consistent  with  the  maintenance  of  fair 
and  orderly  markets  and  the  protection 
of  investors.  As  a  national  securities 
exchange  registered  with  the  Securities 
and  Exchange  Commission 
("Commission")  pursuant  section  6  of 
the  Act.  the  Cincinnati  Stock  Exchange 
is  subject  to  the  provisions  of  paragraph 
(b)  of  that  section,  and  to  the 
Commission's  inspection  authority  and 
oversight  responsibility  under  sections 
17  and  19  of  the  Act  and  the  rules  and 
regulations  thereunder.  Transactions  in 
the  subject  securities,  regardless  of  the 
market  in  which  they  occur,  are  reported 
in  the  consolidated  transaction  reporting 
system  contemplated  by  Rule  llAa3-l 
under  the  Act  |17  CFR  240.1lAa3-ll. 
The  availability  of  last  sale  information 
for  the  subject  securities  should 
contribute  to  pricing  efficiency  and  to 


ensuring  that  transactions  on  the 
Cincinnati  Stock  Exchange  are  executed 
at  prices  which  are  reasonably  related 
to  those  occurring  in  other  markets. 
Further,  the  approval  of  the  Application 
will  provide  increased  opportunities  for 
competition  among  brokers  and  dealers 
and  among  exchange  markets  consistent 
with  the  purposes  of  the  Act  and  the 
objectives  of  the  national  market 
system.  Finally,  the  Board  received  no 
comments  indicating  that  the  granting  of 
the  Application  would  not  be  consistent 
with  the  maintenance  of  fair  and  orderly 
markets  and  the  protection  of  investors. 

Accordinly.  pursuant  to  section 
12(f)(1)(B)  of  the  Act.  the  Office  of 
General  Counsel  of  the  Board,  acting 
pursuant  to  the  authority  delegated  to 
the  General  Counsel  or  his  designee, 
approved  the  Application  for  unlisted 
trading  privileges  in  the  above  named 
securities  on  May  27. 1987. 

By  the  Federal  Home  L.oan  Bank  Board. 
|eff  Sconyers. 
Secretary. 
[FR  Doc  87-13397  Filed  »-10-B7;  8:45  am) 
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FEDERAL  IWARITIME  COMMISSION 
IDocket  No.  87-131 

Pate  Stevedore  Company  of  Mobile,  et 
al.  V   The  Alabama  State  Docks 
Department,  et  al ;  Filing  of  Complaint 
and  Assignment 

Notice  is  given  that  a  complaint  filed 
by  Pate  Stevedore  Company  of  Mobile, 
Ryan-Walsh  Stevedoring  Company.  Inc.. 
Murray  Stevedoring  Company.  Inc.. 
Gray  and  Company,  Inc..  North  River 
Insurance  Company.  Employers 
National  Insurance  Company,  and 
American  Mutual  Liability  Insurance 
Company  ("Complainants")  against  The 
Alabama  Slate  Docks  Department.  The 
Home  Insurance  Company  and  Aetna 
Casualty  and  Surety  Company 
("Respondents")  was  served  June  4. 
1987.  Complainants  allege  that 
Respondents  have  violated  section  17  of 
the  Shipping  Act.  1916,  46  USC.  app. 
816,  and  sections  10(b)(12)  and  10(d)(1) 
of  the  Shipping  Act  of  1984,  46  U.S.C. 
app.  1709(b)(12)  and  (d)(ll),  through  the 
application  of  tariff  provisions  which 
are  unreasonable  and  unjust  In 
connection  with  the  receiving,  handling, 
storing,  or  delivering  of  property. 

This  proceeding  has  been  assigned  to 
Administrative  Law  Judge  Norman  D. 
Kline  ("Presiding  Officer").  Hearing  in 
this  matter,  if  any  is  held,  shall 
commence  within  the  time  limitations 
prescribed  in  46  CFR  502.61.  The  hearing 
shall  include  oral  testimony  and  cross- 


examination  in  the  discretion  of  the 
Presiding  Officer  only  upon  proper 
showing  that  there  are  genuine  issues  of 
material  fact  that  cannot  be  resolved  on 
the  basis  of  sworn  statements, 
affidavits,  depositions,  or  other 
documents  or  that  the  nature  of  the 
matter  in  issue  is  such  that  an  oral 
hearing  and  cross-examination  are 
necessary  for  the  development  of  an 
adequate  record.  Pursuant  to  the  further 
terms  of  46  CFR  502.61,  the  initial 
decision  of  the  Presiding  Officer  in  this 
proceeding  shall  be  issued  by  June  6, 
1988.  and  the  final  decision  of  the 
Commission  shall  be  issued  by  October 
6.1988. 

losepb  C.  Polking. 
Secretary. 
(FR  Doc.  87-13278  Filed  6-10-87:  8:45  amj 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control 

Cooperative  Agreement  Program 
Announcement  for  Implementation  of 
Occupational  Safety  and  Health 
Prevention  Strategies 

Application  Receipt  Date:  July  20, 1987. 

Introduction 

The  Centers  for  Disease  Control 
(CDC),  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH).  solicits  applications  for 
implementation  of  bccupational  safety 
and  health  prevention  strategies.  The 
purpose  of  the  strategies  is  to  provide 
guidance  for  a  national  initiative  to 
reduce  or  eliminate  problems  associated 
with  the  workplace.  This  initiative 
involves  all  parties  interested  in 
occupational  safety  and  health  matters, 
including  government,  academia, 
industry,  labor,  insurance  companies, 
and  the  legal  system.  NIOSH  proposes 
to  stimulate  cooperation  with  outside 
organizations  that  can  contribute  to  the 
initiative. 

(The  Catalog  of  Federal  Domestic  Assistance 
number  is  13.262.) 

Authority 

The  legislative  agthority  for  this 
program  is  contained  in  section  20  of  the 
Occupational  Safety  and  Health  Act  (29 
use.  669(a)(1))  and  section  501(c)  of 
the  Federal  Mine  Safety  and  Health 
Amendments  Act  of  1977  (30  U.S.C.  951). 

Background 

NIOSH  published  in  1983  a  "suggested 
list  of  Ten  Leading  Work-Related 


Diseases  and  Injnries"  as  part  of  a 
national  goal  to  improve  the  health  of 
the  American  people  through  prevention 
activities.  Subst^quently,  working  groups 
composed  of  NIOSH  sc»eutists  drafted 
proposed  national  strategies  for  these 
ten  areas  of  concerrv  These  strategies 
were  refined  in  a  process  involving  two 
national  meetings  of  hiialth  and  safety 
professionals  representing  academia, 
management,  organized  labor, 
professional  associations,  and  voluntary 
organizations.  At  these  meetings,  the 
following  concept  wds  presented:  unsafe 
working  conditions  are  no  longer 
tolerable  and  clear  steps  can  be  taken  to 
prevent  the  leading  occupational 
diseases  and  injuries.  Thus,  the 
strategies  contain  actions  that  can  be 
taken  now  and  guidance  for  obtaining 
new  knowledge  that  is  needed  by  the 
occupational  safety  and  health 
community  for  further  prevention  steps. 
This  cooperative  agreement  program 
is  to  provide  assistance  for 
implementing  components  of  the  ' 
strategies  as  proposed  by  the  successful 
applicant. 

Eligible  Applicants 

Eligible  applicants  include  non-profit 
and  for-profit  organizations.  Thus, 
universities,  colleges,  research 
institutions  and  other  public  and  private 
organizations  including  State  and  local 
governments  and  small,  minority  and/or 
woman-owned  businesses  are  eligible 
for  this  program. 

Cooperative  Activities 

A.  Recipient 

From  among  the  following  types  of 
activities,  applicants  should  propose  to 
address  those  areas  that  are  within  the 
interests  and  strengths  of  their 
organizations: 

1.  Develop  surveillance  methods  to 
identify  and  report  problems  that  are 
not  well  defined  at  present.  Seek 
information  on  new  technologies  and 
new  occupations  to  predict  hazards  that 
may  be  associated  with  them  Profile 
changes  that  are  occurring  in  industry 
and  occupational  safety  and  health. 
Evaluate  the  effectiveness  of 
surveillance  methods  in  directing  the 
optimum  prevention  measures  and  in 
measuring  the  impact  of  prevention. 

2.  Develop  knowledge  through 
scientific  research  that  is  needed  to 
accomplish  the  prevention  steps  defined 
in  the  Proposed  National  Strategies 
referenced  at  the  end  of  this  section. 
Conduct  research  on  sampling  and 
analysis  of  hazardous  agents  in  the 
workplace,  characterizing  exposures, 
determining  relationships  t>etween 
exposures  and  effects,  understanding 


the  mechanisms  of  disease,  defming 
eariy  stages  of  diseases,  and  developing 
controls  or  substitutes  for  hazardous 
agents. 

3.  Define  and  demonstrate  good  work 
practices  to  eliminate  exposure  to 
hazards.  Develop  communication 
models  fur  informing  management  and 
labor  of  the  nature  of  the  work  hazards 
and  for  modifying  attitudes  and 
behavior. 

4.  Meet  annually  with  NIOSH 
representatives  in  Atlanta,  Georgia,  to 
discuss  progress,  exchange  information, 
and  to  seek  means  of  resolving  problems 
which  have  arisen.  Applicants  should 
include  travel  funds  in  the  proposal  for 
this  annua!  meeting. 

5.  Publish  results  of  research  in  the 
appropriate  scientific  literature. 

Further  guidance  may  be  found  in  the 
following  two  references  which  may  be 
requested  from  the  technical  information 
contact  person  given  under  "Inquiries." 

Proposed  National  Strategies  for  the 
Prevention  of  Leading  Work-Related 
Diseases  and  Injuries,  Part  1. 1986.  The 
Association  of  Schools  of  Public  Health. 

Draft  Proposed  National  Strategies  for 
the  Prevention  of  Leading  Work-Related 
Diseases  and  Injuries:  Disorders  of 
Reproduction,  Neurotoxic  Disorders, 
Noise-Induced  Hearing  Loss, 
Dermatologic  Conditions,  and 
Psychological  Disorders,  National 
Institute  for  Occupational  Safety  and 
Health. 

B.  NIOSH 

Representatives  from  NIOSH  will 
assist,  advise,  and  interact  with  the 
successful  applicant  in  the  following 
ways: 

1.  Provide  consultation  and  technical 
assistance  in  planning,  conducting,  and 
evaluating  prevention-related  activities. 

2.  Provide  scientific  information 
related  to  the  proposed  research  topics. 

3.  Meet  annually  with  recipient  in 
Atlanta,  Georgia,  to  discuss  progress, 
exchange  information,  and  seek  means 
of  resolving  problems  which  have 
arisen. 

4.  Collaborate  in  the  development  of 
surveillance  methods  for  discovering 
and  documenting  problems  that  are  not 
yet  well  defined. 

5.  Assist  in  predicting  hazards  that 
may  be  associated  with  new 
technologies  and  new  occupations  and 
characterize  changes  that  are  occurring 
in  industry  and  occupational  safety  and 
health. 

6.  Assist  in  determining  the 
effectiveness  of  8ur\'eillance  methods  in 
directing  the  optimum  prevention 
measures  and  in  measuring  the  impact 
of  prevention. 


7.  Provide  technical  assistance  in 
conducting  scientific  research  in  order 
to  accomplish  the  prevention  steps 
defined  in  the  Proposed  National 
Strategies. 

8.  Assist  in  the  dissemination  of 
information  about  good  work  practices 
to  eliminate  exposure  to  hazards. 

9.  Assist  in  encouraging  schools  of 
business  and  engineering  to  address 
more  definitively  the  training  of  students 
in  the  recognition  of  work  hazards  and 
the  need  for  prevention. 

Availability  of  Funds 

It  is  anticipated  that  $400,000  will  be 
available  over  a  3-year  period  to  fund 
one  award,  widi  annual  allocations 
being  approximately  $50,000,  $150,000, 
and  $200,000.  Actual  award  levels  will 
depend  on  the  merit  and  scope  of  the 
proposals  and  the  availability  of  funds. 
Projects  should  be  fully  operational  with 
nonfederal  funds  at  the  end  of  3  years. 

Use  of  Funds 

Funds  may  be  used  to  support 
personnel,  equipment,  supphes, 
domestic  travel,  publication,  and  other 
costs.  Funds  may  not  be  used  to  support 
construction  or  renovation  costs. 
Without  specific  approval,  funds  may 
not  be  used  for  purchasing  office 
equipment  or  furniture  and  for  leasing  or 
renting  office  space. 

Recipient  Financial  Participation 

This  program  has  no  statutory  cost- 
sharing  formula.  No  specific  matching 
funds  are  required:  however,  the 
application  should  include  data  on  the 
applicant's  contribution  to  the  overall 
program  costs. 

Review  Procedures  and  Criteria 

Proposals  responsive  to  this 
solicitation  will  be  reviewed  in 
accordance  with  Public  Health  Service 
Grants  Administrative  Manual  Chapter 
PHS:l-507.  Objective  Review  of  Grant 
Apphcations.  The  initial  review  will  be 
for  scientific  merit  by  an  appropriate  ad 
hoc  peer  review  group,  convened  by 
NIOSH.  The  secondary  review  for 
relevance  will  be  made  by  an  internal 
NIOSH  committee. 

Factors  considered  to  be  important  for 
review  include  scientific  merit  and 
significance  of  the  project,  competence 
of  the  proposed  staff  in  relation  to  the 
type  of  project  involved,  feasibility  of 
the  project,  likelihood  of  its  producing 
meaningful  results,  appropriateness  of 
the  proposed  project  period,  adequacy 
of  the  applicant's  resources  available  for 
the  project,  appropriateness  of  the 
budget  request,  availability  of  subject 
population(s)  when  applicable,  and 
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evidence  of  willingness  tu  work 
tooperalively  with  appropriate  federal 
staff. 

Method  of  Applying  "    ' 

Applications  should  be  submitted  on 
Form  PMS-398  (revised  May  1982).  In 
applying  to  the  Centers  for  Disease 
Control,  note  the  following  differences: 

Information  A  vailable  to  the  Principal 
Investigator/Program  Director  (Page  2) 

This  section  is  replaced  by: 

The  Centers  for  Disease  Control 
maintains  application  files  by 
application  number  (supplied  upon 
receipt  of  the  application)  or  name  of  the 
applicant  organization  and  not  by  name 
of  principal  investigator/program 
director.  The  apphcation  number  or 
name  of  the  applicant  organization  must 
be  furnished  to  request  copies  of  the 
application  records  or  amendment  of  the 
record  if  the  applicant  believes  the 
information  to  be  inaccurate,  untimely, 
incomplete,  or  irrelevant.  Amendment 
requests  must  be  submitted  prior  to  the 
initial  review.  Inquiries  should  be 
directed  to  the  Grants  Management 
Officer.  Centers  for  Disease  Control,  255 
E.  Paces  Ferry  Road,  NE.,  Room  321. 
Atlanta.  Georgia  30305. 

Information  related  to  awards  of  these 
grants  is  also  maintained  within  the 
management  information  system 
designated  Grants  Data  System. 

Within  30  days  after  the  secondary 
review,  CDC  will  notify  the  principal 
investigator/program  director  of  the 
Hnal  disposition  of  the  application. 

General  Instructions  (pages  6-8) 

Disregard  this  section  of  the  Form 
PHS-398.  General  instructions  appear  in 
this  Announcement. 

Submission  (Page  8) 

The  original  and  two  copies  of  the 
application  should  be  submitted  to  the 
address  below  on  or  before  July  20. 1987. 

Grants  Management  Officer,  Centers  for 
Disease  Control,  255  E.  Paces  Ferry 
Road,  NE.,  Room  321.  Atlanta,  Georgia 
30305 

Applications  shall  be  considered  as 
meeting  the  deadline  if  they  are  either 
received  on  or  before  the  deadline  date 
or  sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  independent  review  group. 
(Applicants  should  request  a  legibly- 
dated  receipt  from  a  commercial  carrier 
or  U.S.  Postal  Service.  Private  metered 
postmarks  shall  not  be  acceptable  as 
proof  of  timely  mailing.)  Late 
applications  will  not  be  considered  in 
the  current  competition  and  will  be 
returned  to  the  applicant. 


Specific  Instructions  (Page  9) 

Disregard  Item  14. 

Forms  should  be  available  from 
institutional  business  offices  or  the 
Grants  Management  Office  above, 
telephone  (404)  262-6575. 

An  applicant  organization  has  the 
option  of  having  specific  salary  and 
fringe  benefit  amounts  for  individuals 
omitted  from  the  copies  of  the 
application  that  are  made  available  to 
outside  reviewing  groups.  If  the 
applicant's  organization  elects  to 
exercise  this  option,  use  asterisks  on  the 
original  and  two  copies  of  the 
application  to  indicate  those  individuals 
for  whom  salaries  and  fringe  benefits 
are  being  requested;  the  subtotals  must 
still  be  shown.  In  addition,  submit  an 
additional  copy  of  page  four  of  Form 
PHS-398.  completed  in  full  with  the 
asterisks  replaced  by  the  amount  of  the 
salary  and  fringe  benefits  requested  for 
each  individual  listed.  This  budget  page 
will  be  reserved  for  internal  PUS  staff 
use  only.  Applications  are  not  subject  to 
intergovernmental  review  pursuant  to 
Executive  Order  12372. 

Inquiries 
For  Technical  Information  Contact: 

Roy  M.  Fleming,  Sc.D.,  Associate 

Director  for  Grants,  National  Institute 
for  Occupational  Safety  and  Health, 
Centers  for  Disease  Control,  1600 
Clifton  Road,  NE.,  Building  1.  Room 
3053,  Atlanta,  Georgia  30333, 
Telephone:  (404)  329-3343. 
For  Application  and  Business 

Information  Contact: 

Karen  Reeves,  Grants  Specialist, 
Procurement  and  Grants  Office, 
Centers  for  Disease  Control,  255  E. 
Paces  Ferry  Road,  NE.,  Room  321, 
Atlanta,  Georgia  30305,  Telephone: 
(404)  262-6575. 

Dated:  lune  5.  1987. 
Larry  W.  Sparks. 

Executive  Officer.  National  Institute  for 
Occupational  Safety  and  Health. 
(KR  Doc.  87-13267  Filed  ft-10-87;  8:45  am) 
WLUNO  CODE  41M-1»-M 


Healtti  Care  Financing  Administration 
IBERC-452-NC) 

Medicare  Program;  Recommendation 
of  Update  Factors  tor  Rates  of 
Payment  for  Inpatient  Hospital 
Services 

AOENCv:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
action:  Notice  (with  comment  period)  of 
recommended  update  factors  for 
hospitals. 


SUMMARY:  As  required  by  sections 
1886(e)(4)  and  (e)(5)  of  the  Social 
Security  Act,  this  notice  provides  ur 
recommendation  of  the  appropriate 
percentage  change  for  Federal  fiscal 
year  1988  in  the— 

•  Urban  and  rural  average 
standardized  amounts  for  inpatient 
hospital  services  paid  for  under  the 
prospective  payment  system:  and 

•  Target  rate-of-increase  limits  to  the 
allowable  operating  costs  of  inpatient 
hospital  services  furnished  by  hospitals 
excluded  from  the  prospective  payment 
system. 

We  are  providing  a  period  for  public 
comment  on  our  recommendations. 

DATE:  To  be  considered,  comments  must 
be  mailed  or  delivered  to  the 
appropriate  address,  as  provided  below, 
and  must  be  received  by  5:00  p.m.  on 
AiiBust  10. 1987. 

ADDRESS:  Mail  comments  to  the 

following  address: 

Health  Care  Financing  Administration. 

Department  of  Health  and  Human 

Services.  Attention:  BERC-452-NC, 

P.O.  Box  26676.  Baltimore.  Maryland 

21207 

If  you  prefer,  you  may  deliver  your 
comments  to  one  of  the  following 
addresses: 
Room  309-G.  Hubert  H.  Humphrey 

Building,  200  Independence  Ave.  SW.. 

Washington,  DC,  or 
Room  132  East  High  Rise  Building.  6325 

Security  Boulevard.  Baltimore. 

Maryland. 

In  commenting,  please  refer  to  file 
code  BERC-452-NC.  Comments  received 
timely  will  be  available  for  public 
inspection  as  they  are  received, 
generally  beginning  about  three  weeks 
after  publication  of  a  document,  in 
Room  309-G  of  the  Departments  offices 
at  200  Independence  Ave.  SW., 
Washington.  DC  on  Monday  through 
Friday  of  each  week  from  8:30  a.m.  to 
5:00  p.m.  (phone:  202-245-7890. 
FOR  FURTHER  INFORMATION  CONTACT: 
I.in.iH  M.iKno.  (:i{)l|  ,^4-934.) 

SUPPt^MENTARY  INFORMATION 

I.  Background 

Several  provisions  of  the  Social 
Security  Act  (the  Act)  impose 
requirements  concerning  procedures  for 
setting  update  factors  for  Medicare 
payment  for  inpatient  hospital  services 
furnished  during  Federal  fiscal  year  (FY) 
1988.  The  provisions  apply  to  update 
factors  for  both  hospitals  subject  to  the 
prospective  payment  system  and  those 
excluded  from  that  system. 

Section  1886(b)(3)(B)(i)(lI)  of  the  Act. 
as  amended  by  section  9302(a)(1)  of  the 


Omnibu  Budset  Reconciliation  Act  of 
1986  (Pub.  L.  99-509).  prescribes  f-jr  FY 
1988  an  update  factor  in  the  payment 
rates  for  inpatient  hospital  services  for 
hospitals  under  the  prospective  payment 
system.  Under  this  provision,  the  update 
factor  must  equal  the  market  basket  rate 
of  increase  forecasted  for  FY  1988  minus 
2.0  percentage  points.  Because  section 
1886(b)(3)(B)  of  the  Act  also  governs  the 
target  rate-of-increase  limits  for 
hospitals  excluded  from  the  prospective 
payment  system,  the  rate  of  increase  for 
these  hospitals  in  FY  1988  must  also 
equal  the  market  basket  rate  of  increase 
minus  2.0  percentage  points. 
In  accordance  with  section 
1886(d)(3)(A)  of  the  Act.  as  amended  by 
section  9,'K)2(a)(2)  of  Pub.  L.  99-509,  we 
published  a  proposed  rule  on  June  10, 
1987  (the  "proposed  rule")  to  update  the 
urban  and  rural  average  standardized 
amounts  using  the  estimated  increase  in 
the  hospital  market  basket  minus  2.0 
percentage  points.  (The  percentage 
change  in  the  market  basket  reflects  the 
average  change  in  the  price  of  goods  and 
services  purchased  by  hospitals  to 
furnish  inpatient  care.) 

The  proposed  rule  reflected  an  update 
in  the  standardized  amounts  and  the 
hospital-specific  rates  [which,  for  cost 
reporting  periods  beginning  on  or  afier 
October  1, 1987.  apply  only  to  sole 
community  hospitals)  of  2.7  percent 
based  on  the  forecasted  increase  in  the 
hospital  market  basket  index  of  4.7 
percent.  We  also  proposed  a  2.7  percent 
update  to  the  target  rate-of-increase 
limits  for  hospitals  excluded  from  the 
prospective  payment  system. 

Section  1886(e)(3)(A)  of  the  Act 
requires  that  the  Prospective  Payment 
Assessment  Commission  (ProPAC)  have 
recommended  to  the  Secretary  by  April 
1. 1987  an  update  factor  that,  under 
section  1886(e)(2)  of  the  Act,  takes  into 
account  changes  in  the  market  basket 
index,  hospital  productivity, 
technological  and  scientific  advances, 
the  quality  of  health  care  provided  in 
hospitals,  and  long  term  cost 
effectiveness  in  the  provision  of 
inpatient  hospital  services. 

In  its  April  1. 1987  report,  ProPAC 
recommended  that  a  prospective 
payment  update  factor  of  2.2  percent  for 
urban  hospitals  and  3.0  percent  for  rural 
hospitals  should  be  approved.  The 
components  of  these  factors  are 
described  in  detail  in  the  ProPAC  report, 
which  was  published  as  Appendix  C  in 
the  proposed  rule.  These  ProPAC 
recommendations  and  our  responses  are 
discussed  in  section  III,  below. 

Section  1886(e)(4)  of  the  Act.  as 
amended  by  section  9302(a)(2)(B)  of  Pub. 
L.  99-509,  requires  that  the  Secretary, 
taking  into  consideration  the 


recommendations  of  ProPAC, 
recommend  an  appropriate  update 
factor  for  FY  1988,  which  takes  into 
account  amounts  necessary  for  the 
efficient  and  effective  delivery  of 
medically  appropriate  and  necessary 
care  of  high  quality.  (We  note  that  this 
provision  of  law  requiring  a 
recommendation  applies  to  FY  1988 
only.) 

Under  section  1886(e)(5)  of  the  Act, 
we  are  required  to  publish  the 
recommended  FY  1988  update  that  is 
provided  for  under  section  1886(e)(4)  of 
the  Act.  Accordingly,  the  purpose  of  this 
notice  is  to  provide  our  recommendation 
of  an  appropnate  update  factor,  our 
analysis  of  the  derivation  of  the  amount 
of  the  update  factor,  and  our  responses 
to  the  ProPAC  recommendations 
concerning  the  update  factor. 

II.  Secretary's  Recommendations 

Under  section  1886(eJ(4)  of  the  Act, 
we  are  recommending  update  factors  of 
0.75  percent  for  prospective  payment 
hospitals  and  1.9  percent  for  hospitals 
excluded  from  the  prospective  payment 
system.  In  recommending  these 
increases,  we  have  taken  into  account 
the  requirement  in  this  section  of  the 
law  that  the  amounts  be  high  enough  to 
ensure  the  efficient  and  effective 
delivery  of  medically  appropriate  and 
necessary  care  of  high  quahty.  In 
addition,  as  required  by  section 
1886(e)(4)  of  the  Act  and,  as  explained 
in  section  III,  below,  we  have  taken  into 
consideration  the  recommendations  of 
ProPAC. 

A.  Update  Factor  for  Prospective 
Payment  Hospitals 

Medicare  program  data  indicate  that 
hospitals  generally  did  well  during  the 
prospective  payment  system's  first  two 
years,  with  payments  exceeding  costs 
for  about  80  percent  of  all  hospitals.  In 
some  cases,  hospitals  earned  substantial 
profits.  The  high  operating  margins 
observed  in  the  first  two  years  appear  to 
be  due,  in  part,  to  rates  that,  because 
they  were  based  on  unaudited  data, 
were  initially  overstated.  We  have 
therefore  recommended  in  previous 
years  a  modest  increase  in  the  rates  that 
was  below  the  forecasted  increase  in 
the  hospital  market  basket.  We  believe 
that  such  an  approach  is  also  the 
appropriate  policy  for  FY  1988.  In  this 
way,  the  Medicare  program  would 
continue  to  benefit  from  the  changes  in 
hospital  behavior  that  have  resulted 
from  the  prospective  payment  system, 
while  at  the  same  time  financial 
dislocation  in  hospitals  would  be 
avoided. 

We  believe  a  policy  of  steady 
restraint  is  warranted  in  view  of  the 


data  showing  that  most  hospitals  have 
fared  well  under  the  prospective 
payment  system.  However,  the  effect  of 
the  prospective  payment  system  varies 
widely  across  hospital  type  and  region, 
and  existing  data  do  not  warrant  the 
conclusion  that  all  of  the  variation  is 
due  to  differences  in  hospital  efficiency. 
Current  data  also  indicate  that  the 
decline  in  average  length  of  stay  has  at 
least  temporarily  stopped  and  that  the 
average  length  of  stay  most  recently 
increased  slightly,  suggesting  that 
hospitals  may  be  losing  some  of  their 
ability  to  adjust  to  low  update  factors  by 
reducing  their  costs.  This  means  that  we 
may  well  be  in  transition  from  the  initial 
phase  of  the  prospective  payment 
system,  during  which  hospitals  have 
earned  healthy  profits,  to  a  phase  when 
profits  may  be  lower.  Nevertheless,  we 
believe  it  is  appropriate  that  the  update 
factor  be  set  at  a  level  below  the 
projected  increase  in  the  hospital 
market  basket  because  we  never  fully 
adjusted  the  rates  in  previous  years  for 
past  improvements  in  coding,  efficiency 
and  practice  patterns.  However,  rather 
than  provide  for  large  increases  or 
decreases  in  hospital  rates  based  on 
hospital  profit  margin  data  from  FY 
1984,  we  believe  that  a  policy  of  steady, 
gradual  restraint  is  advisable. 

The  chart  that  follows  provides  an 
overview  of  our  recommendation. 

PROSPECTfVE  Payment  Update  Factor  for 
FY  1988 


PsrosM 

FY  1988  martiel  basnet  lofecasl  _ __. 

Correction  foe  FY  1986  torecast  error _       __ 

Composrte  policy  target  adiustmeni  (actor 

<70 
-040 
-3.56 

Total 

0  75 

The  recommendation  is  based  upon 
the  following  considerations: 

1.  Current  Hospital  Market  Basket  Index 
Forecast  and  Correction  to  the  FY  1986 
Forecast  of  Hospital  Market  Basket 
Index 

The  most  recent  forecasted  hospital 
market  basket  increase  for  FY  1988  is  4.7 
percent.  The  correction  for  the  FY  1986 
forecast  of  the  hospital  market  basket 
index  is  —0.4  percent. 

2.  Policy  Target  Adjustment  Factor 

In  the  final  rule  that  updated  the 
prospective  payment  system  for  FY  1986 
(September  3, 1985,  50  FR  35646),  we 
slated  (at  50  FR  35705)  that  the  annual 
prospective  payment  percentage  update 
factor  should  be  set  so  that  it  provides 
incentives  for  desired  outcomes  under 
the  prospective  payment  system.  We 
also  stated  that,  to  achieve  incentives 
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for  the  desired  outcome,  we  must  ensure 
that  the  annual  pros^clive  payment 
update  factor  takes  proper  account  of 
variables  affecting  the  cost,  efficiency, 
effectiveness  and  quahty  of  hospital 
inpatient  care.  We  believe  that  our 
composite  policy  target  adjustment 
factor  (PTAF)  appropriately  lakes  into 
account  those  variables.  The  PTAF 
takes  account  of  productivity,  cost- 
effective  technologies,  and 
improvements  in  practice  patterns. 

The  PTAF  is  termed  as  such  for  two 
reasons:  the  components  of  the  PTAF 
are  extremely  difficult  to  quantify 
individually  with  existing  data  sources: 
and  the  components  of  the  PTAF  are 
likely  to  he  policy-determined  variables 
reflecting  targets,  rather  than  reflecting 
historical  experience. 

Productivity  improvements  result  in 
increases  in  outputs  when  inputs  are 
held  constant.  In  competitive  industries, 
consumers  benefit  from  increases  in 
productivity  by  paying  lower  prices. 
Sharing  the  savings  from  increased 
productivity  provides  desirable 
incentives  for  the  prospective  payment 
system. 

The  component  for  cost-effective 
technologies  is  intended  to  allow  for 
diffusion  of  health-enhancing  new 
technologies  and  scientific  advances.  As 
with  productivity,  there  is  limited 
historical  data  with  which  to  set  a 
prospective  target  empirically.  While 
some  technologies  or  scientific  advances 
have  cost-increasing  effects,  others 
generate  immediate  cost  reductions. 
Furthermore,  many  new  technologies 
involve  substantial  capital  costs  but 
relatively  small  increases  in  operating 
costs.  For  these  reasons,  we  believe  that 
rather  small  upward  adjustments  for 
new  science  and  technology  are 
sufficient  to  ensure  that  hospitals  can 
continue  to  adopt  new  cost-effective 
medical  technologies. 

The  adjustment  for  improved  practice 
patterns  is  designed  to  ensure  that  the 
Federal  government  shares  in  the 
substantial  savings  that  result  from 
hospitals*  improving  practice  patterns 
through  cost  effective  use  of  resources. 
Improvements  in  practice  patterns 
include  shifts  in  the  use  of  certain 
inpatient  services  for  hospitalized 
patients  to  more  appropriate  lower  cost 
settings  and  the  ehmination  of  services 
that  do  not  give  value  for  money 
expended:  that  is,  reduced  outputs  are 
associated  with  improvements  in 
practice  patterns. 

In  the  first  three  years  of  the 
prospective  payment  system,  the 
average  length  of  stay  of  Medicare 
beneficiaries  in  prospective  payment 
system  hospitals  decreased  by 
approximately  17  percent.  (This 


represents  a  decline  in  length  of  stay  for 
the  first  two  years  of  about  18  percent 
and  a  slight  increase  of  less  than  one 
percent  for  the  third  year.)' 

Assuming  a  marginal  cost  rate  of  60 
percent,  as  is  used  in  making  payment 
for  day  outliers,  a  17  percent  reduction 
in  length  of  stay  would  translate  into  a 
10.2  percent  reduction  in  costs.  A  more 
conservative  marginal  cost  rate  of  50 
percent  would  translate  into  an  8.5 
percent  reduction  in  costs.  In  line  with 
the  conservative  nature  of  our  offsets, 
we  believe  it  is  appropriate  that  the 
Federal  government  share  in  these 
savings  over  a  period  of  time.  This 
adjustment  is  particularly  appropriate  in 
that  the  Medicare  program  continues  to 
pay  for  care  furnished  in  other  settings 
that  previously  was  furnished  as  part  of 
inpatient  hospital  services. 

3.  Case-mix  Adjustment 

Although  the  average  Medicare  case 
mix  in  FY  1986  was  greater  than  that  in 
FY  1965,  there  was  relatively  little 
change  in  reported  case  mix  over  the 
course  of  FY  1986,  suggesting  that  case 
mix  change  has  begun  to  level  off. 
Currently  available  data  indicate  that 
average  Medicare  case  mix  has 
Increased  0.6  percent  in  FY  1987.  Since 
this  amount  of  change  is  small  compared 
to  increases  in  previous  years,  we  are 
not  at  this  time  recommending  an  offset 
for  coding  improvement. 

B.  Update  Factor  for  Hospitals  Excluded 
from  the  Prospective  Payment  System 

Section  1886(e)(4)  of  the  Act,  as 
amended  by  section  9302(e)(2)  of  Pub.  L. 
99-509,  authorizes  the  Secretary  after  FY 
1988  to  promulgate  update  factors  for 
those  hospitals  and  units  excluded  from 
the  prospective  payment  system  that 
may  be  different  from  the  update  factor 
used  for  the  prospective  payment 
hospitals.  Congress  made  this  change  in 
recognition  of  the  fact  that  excluded 
hospitals  and  units  may  not  be  subject 
to  the  same  incentives  as  prospective 
payment  hospitals  and,  thus,  may  not 
have  enjoyed  some  of  the  same  benefits 
as  prospective  payment  hospitals  in 
terms  of  overall  profitability.  In  view  of 
section  1886(e)(4)  of  the  Act,  we  believe 
it  is  appropriate  to  set  forth  our 
recommended  FY  1988  update  factor  for 
the  target  rates  of  increase  of  excluded 


hospitals  and  units.  The 
recommendation  of  19  percent  is 
derived  from  the  elements  in  the  table 
that  follows. 

Update  Factoa  fow  Excluded  Hospttals 
FO«FY1988 


'For  consistency.  lhe»e  lenslh-of-slay  dala  reflect 
the  exduMon  of  MiKMckusctts  Bod  New  Yorit 
hosptub  from  Ihe  proipoctive  payment  system  for 
all  years  from  FY  1983  through  FY  1986  (even 
though,  technically.  Massachusetts  and  New  York 
hospitals  were  included  in  the  prospective  payment 
system  in  FY  19801.  If  Ma«»«httsett8  and  New  York 
hospitals  were  included  for  all  years  from  FY  1963 
through  FY  1986.  currently  available  billing  data 
indicate  that  the  cumulative  decline  in  average 
Icngth-of-slay  would  be  about  19  percent. 


Paream 

FY  1968  mmut  baskai  tocacaM 

Corroctior  tof  F/  1967  forecast  anor.- 

4.7 
-04 
-2.4 

TotK _ 

19 

We  are  not  recommending  the  same 
PTAF  for  hospitals  excluded  from  the 
prospective  payment  system,  since  they 
have  not  faced  the  same  incentives  as 
prospective  payment  system  hospitals. 
This  is  because  they  are  not  paid  a  fixed 
price  per  discharge,  but  rather  continue 
to  be  paid  on  the  basis  of  actual 
reasonable  costs  incurred  subject  to  the 
target  rate-of-increase  limitation.  We 
also  have  indications  that  some  of  the 
excluded  hospitals  (such  as 
rehabilitation  hospitals)  are  treating 
sicker  patients  than  they  did  prior  to  the 
implementation  of  the  prospective 
payment  system  since  prospective 
payment  hospitals  are  discharging  their 
patients  sooner.  We  beheve  that  this 
phenomenon  limits  the  ability  of 
excluded  hospitals  to  improve  their 
practice  patterns  to  the  same  extent  as 
prospective  payment  hospitals. 
We  do  believe,  however,  that 
excluded  hospitals,  like  prospective 
payment  hospitals,  should  be  able  to 
achieve  productivity  increases 
comparable  to  the  economy  as  a  whole. 
Similarly,  we  believe  excluded  hospitals 
should  also  benefit  from  an  upward 
adjustment  for  new  science  and 
technology  in  order  to  ensure  the 
continuing  availability  of  the  latest 
medical  advances  to  Medicare  patients 
in  such  hospitals. 

III.  ProPAC  Recommendations  and 
Secretary's  Responses 

ProPAC  included  five 

recommendations  in  its  report 

concerning  the  update  factor.  These 

recommendations  and  our  responses  are 

as  follows: 

•  Amount  of  the  Update  Factor  for 

Prospective  Payment  Hospitals 

(Recommendation  No.  1) 

For  FY  1988,  the  standardized 

amounts  should  be  updated  by  the 

following  factors: 

— An  average  1.8  percent  reduction  to 
reflect  firat-year  prospective  payment 
system  cost  information,  with 
separate  reductions  for  urban  and 
rural  hospitals  of  -19  and  -11 
percent,  respectively. 


—The  projected  increase  in  the  hospital 
market  basket  (estimated  at  the  time 
of  ProPAC's  report  as  4.9  percent). 
—A  discretionary  adjustment  factor  of 
0.5  percent  composed  of  the  following 
two  allowances: 
-f  A  -0.8  percent  allowance  for 
scientific  and  technological 
advancement,  productivity  change, 
and  site-of-care  substitution. 
-(-A  positive  allowance  for  real  case- 
mix  change  (estimated  by  ProPAC 
as  1.3  percent). 
In  addition,  the  diagnosis  related  group 
(DRG)  weights  should  be  adjusted  to 
remove  any  increase  in  the  average 
DRG  weight  occurring  during  FY  1987. 
(These  adjustments  are  addressed  in 
greater  detail  in  recommendations  two 
through  four.) 

Response:  We  concur  with  ProPAC 
that  the  congressionally  mandated 
update  of  the  market  basket  increase 
less  2.0  percentage  points  is  too  high. 
and  that  a  lower  update  should  be 
approved.  Although  the  market  basket 
increase  was  estimated  at  4.9  percent 
when  ProPAC  issued  its  report,  the 
market  basket  increase  is  currently 
estimated  at  4.7  percent.  In  addition,  our 
findings  suggest  that  a  -0.4  percent 
correction  for  forecast  error  is 
necessary.  Comments  on  the 
components  of  Recommendation  No.  1 
are  addressed  in  our  responses  to 
Recommendations  Nos.  2  through  4, 
below. 

•  Adjustment  to  the  Level  of 
Standardized  Amounts 
(Recommendation  No.  2) 

The  update  factor  should  include  an 
adjustment  to  lower  the  standardized 
amounts  an  average  of  5.4  percent, 
phased  in  over  three  years.  The  urban 
and  rural  standardized  amounts  should 
be  reduced  5.7  percent  and  3.3  percent, 
respectively,  resulting  in  differential 
urban  and  rural  updates  of  the 
standardized  amounts.  The  reductions 
should  be  made  in  three  equal 
increments  averaging  1.8  percent 
beginning  in  FY  1988.  The  adjustments 
are  based  on  ProPAC's  judgment  about 
how  information  on  average  Medicare 
costs  per  case  from  the  first  year  of  the 
prospective  payment  system  should  be 
incorporated  into  the  update  factor. 

Response:  We  agree  with  ProPAC  that 
the  standardized  amounts  should  be 
increased  by  less  than  market  basket 
inflation  in  order  to  allow  the  program 
to  share  in  the  savings  realized  by 
hospitals  under  the  prospective  payment 
system.  We  also  agree  with  ProPAC  that 
it  is  best  that  sharing  in  these  savings  be 
accomplished  over  a  period  of  time  so 
that  hospitals  do  not  experience 
disruptions  to  their  cash  flows  due  to 
sharp  changes  in  rates. 


Reports  of  hospital  profits  have 
generated  calls  for  "rebasmg"  the 
prospective  payment  system,  that  is, 
basing  the  rates  on  later  data  than  was 
used  originally  to  derive  the  rates.  The 
rationale  for  rebasing  is  that  the  profits 
realized  by  hospitals  are  the  result  of 
rates  that  are  too  high,  and  rebasing  on 
later  data  would  produce  rates  that  are 
lower  and  more  consistent  with  actual 
hospital  cost  experience. 

If  rebasing  were  to  be  implemented,  it 
is  important  to  note  that  it  may  have 
unintended  consequences  due  to  actions 
that  have  been  taken  recently  to  fine- 
tune  the  existing  system.  An  often 
overlooked  fact  is  that  Congress  has 
already  taken  significant  steps  to 
increase  payments  for  rural  hospitals 
relative  to  urban  hospitals. 

First,  section  9104  of  the  Consolidated 
Omnibus  Budget  Reconciliation  Act  of 
1985  (Pub.  L.  99-272)  reduced  the  amount 
of  the  additional  payment  to  teaching 
hospitals  for  the  indirect  costs  of 
medical  education.  Since  most  medical 
education  programs  are  operated  by 
large  urban  hospitals,  the  effect  of  this 
provision  falls  predominantly  on  urban 
hospitals. 

Second,  section  9302(b)  of  Pub.  L  99- 
509  mandated  separate  outlier 
reductions  to  the  rates  for  urban  and 
rural  hospitals  based  on  their 
differential  outlier  experience,  effective 
for  discharges  on  or  after  October  1. 
1986.  Since  rural  hospitals  typically 
experience  fewer  outlier  cases  than 
urban  hospitals,  the  effect  of  this  change 
is  to  increase  rural  rates  and  to  reduce 
urban  rates  relative  to  the  previously 
uniform  five  percent  outlier  offset. 

Third,  section  9302(c)  of  Pub.  L.  99-509 
provides  that  the  rates  be  computed  on 
a  discharge-weighted  basis,  rather  than 
a  hospital-weighted  basis,  effective  for 
discharges  in  FY  1988.  This  change 
narrows  the  difference  between  the 
urban  and  rural  standardized  amounts 
by  more  than  three  percent. 

Finally,  section  9302(d)  of  Pub.  L  99- 
509  revised  the  criteria  for  rural 
hospitals  to  qualify  as  rural  referral 
centers.  We  estimate  that  60  additional 
rural  hospitals  will  qualify  as  rural 
referral  centers  under  the  revised  law. 

While  all  these  changes  could  be 
characterized  as  desirable  fine-tuning 
adjustments  that  have  improved  the 
equity  of  the  current  system,  our 
analyses  indicate  that  their  effect  in 
conjunction  with  rebasing  could  be  to 
produce  a  payment  system  that  would 
over-compensate  rural  hospitals 
compared  to  urban  hospitals.  We 
believe  that  ProPAC's  recommendation 
that  there  be  different  update  factors  for 
the  urban  and  rural  standardized 
amounts  would  similarly  result  in  over- 


compensation for  rural  hospitals 
because  ProPAC's  analyses  do  not  take 
these  statutorily-mandated  refinements 
into  account.  Therefore,  we  do  not 
support  different  update  factors  for 
urban  and  rural  hospitals. 

We  also  differ  with  ProPAC  with 
respect  to  the  allowance  for  forecast 
error  by  which  the  change  in  the  market 
basket  is  adjusted.  ProPAC  assumes  no 
forecast  error  while  we  find,  based  on 
complete  data,  that  the  forecasted 
increase  in  the  market  basket  for  FY 
1986  was  overstated  by  0.4  percent.  We 
believe  it  is  essential  to  the  integrity  of 
the  process  by  which  the  rates  are 
updated  that  forecast  error  not  be 
carried  forward  in  the  rates  indefinitely. 
We  understand  from  discussions  with 
ProPAC  staff  that  their  recommendation 
of  no  offset  for  forecast  error  is  based  on 
their  position  that  the  error  to  be 
corrected  is  in  the  FY  1987  increase,  and 
that  no  correction  should  be  made  if  the 
error  is  below  .3  percent.  However,  we 
believe  that  if  error  exists,  it  should  be 
corrected.  Moreover,  in  accordance  with 
the  position  we  adopted  in  1986  in 
response  to  comments  on  our  proposed 
rates  for  FY  1987  (51  FR  31507),  we 
agreed  that  we  would  correct  forecast 
errors  only  after  a  year  had  ended  so 
that  a  correction  is  based  on  actual  price 
movements  rather  than  based  merely  on 
a  revised  forecast.  Therefore,  our 
forecast  error  correction  is  for  FY  1986, 
rather  than  for  FY  1987.  To  the  extent 
that  the  forecasted  increase  in  the 
market  basket  for  FY  1987  was 
inaccurate,  it  would  be  corrected  once 
the  actual  price  movements  are  reflected 
in  the  market  basket  database.-^ 
•  Allowance  for  Scientific  and 
Technological  Advancement  and 
Productivity  Goals,  and  Site-of-Care 
Substitution  (Recommendation  No.  3) 
For  the  FY  1988  payment  rates,  the 
allowance  in  the  discretionary 
adjustment  factor  for  scientific  and 
technological  advancement,  productivity 
improvement,  and  substitution  of  site-of- 
service  should  be  set  at  -0.8  percent. 
The  specific  allowances  recommended 
are  scientific  and  technological 
advancement,  -(-0.5  percent; 
productivity  improvement,  -1.0;  and 
site-of-care  substitution.  -0.3  percent. 

Response:  We  are  recommending  that 
the  composite  policy  target  adjustment 
factor,  which  encompasses  the  areas 
dealt  with  by  ProPAC  in  this 
recommendation,  be  set  at  -3.55  percent. 
While  this  is  grater  than  ProPAC's 
recommended  .0.8  percent,  we  note  that 
there  are  certain  differences  between 
our  methodology  and  ProPAC's.  For 
example,  our  adjustment  for  improved 
practice  patterns  is  not  completely 
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comparable  to  ProPAC's  adjustment  for 
site-of-care  substitution.  We  consider 
site-of-care  substitution  to  be  only  one 
element  of  practice  pattern 
improvements,  reflecting  the  provision 
of  services  in  other  settings  that 
previously  had  been  furnished  on  an 
inpatient  hospital  basis.  Our  definition 
of  practice  pattern  improvements  also 
encompasses  the  elimination  of 
unnecessary  or  cost-ineffective  services. 
We  »\w  note  that,  while  Pro-PAC 
recomcnds  an  average  offset  of  1.8 
percent  per  year  over  the  next  three 
years  to  take  account  of  more  recent 
cost  data,  we  have  not  made  this  same 
adjustment.  However,  since  our  PTAF 
reflects  our  estimate  of  an  appropriate 
target  for  hospital  performance,  we 
believe  it  is  appropriate  that  this 
estimate  have  reference  to  the  data  on 
past  hospital  performance  under  the 
prospective  payment  system.  Therefore, 
we  are  accounting  for  some  of  the  same 
phenomena  as  ProPAC.  but  our 
methodologies  are  somewhat  different. 
Therefore,  it  is  to  be  expected  that  our 
adjustment  will  also  be  somewhat 
different. 

Adjustments  for  Case-Mix  Change 
(Recommendation  No.  4) 

For  FY  1988,  the  update  of  prospective 
payment  system  prices  should  be 
adjusted  for  three  types  of  case-mix 
change  in  the  following  manner 

— A  positive  allowance  in  the 

discretionary  adjustment  factor  for 
within-DRG  case  complexity  change. 
— A  positive  allowance  in  the 

discretionary  adjustment  factor  for 
across-DRG  real  case-mix  change. 
— An  across-the-board  reduction  in  the 
DRG  weights  for  increases  in  the 
case-mix  indexes  during  FY  1987, 
currently  estimated  at  1.3  percent. 
Therefore,  the  net  change  in  the 
prospective  payment  system  prices 
resulting  from  case-mix  change  should 
be  0.0  percent. 

Response:  As  noted  above,  observed 
case  mix  for  FY  1987  has  increased  0.6 
percent  to  date.  Since  this  amount  of 
change  is  small  compared  to  increases 
in  previous  years,  we  are  not  at  this  time 
recommending  an  offset  for  coding 
improvements.  However,  we  are 
concerned  about  the  magnitude  of 
ProPAC's  recommended  upward 
adjustment  to  reflect  real  case-mix 
change.  Our  data  indicate  that  case  mix 
has  changed  not  by  the  magnitude 
reflected  in  ProPAC's  recommendation 
but  rather  by  a  smaller  amount. 

In  reviewing  ProPAC's 
recommendation  and  the  discussion 
justifying  the  recommendation,  we  do 
not  believe  that  ProPAC's  figures  of  0.8 
percent  for  across-DRG  real  case-mix 


change,  and  0.5  percent  for  within-DRG 
case  complexity  change,  are  based  on 
substantive  information.  ProPAC's 
estimate  of  0.5  percent  for  within-DRG 
case  complexity  is  based  on  its  belief 
that  case-mix  change  is  now  less 
pronounced  than  previously.  ProPAC 
does  not  explain  the  basis  for  this  belief 
or  why  a  value  of  0.5  percent  was 
selected.  Our  position  has  been  not  to 
recognize  such  increases  (although  not 
denying  that  they  may  occur).  We  do  not 
recognize  changes  in  the  mix  of  patients 
within  DRGs  (that  is.  severity  of  illness), 
because  we  do  not  believe  that  currently 
there  is  any  satisfactory  method  for 
measuring  such  severity.  However,  we 
have  analyzed  the  charges  within  each 
DRG.  To  the  extent  there  have  been 
within-DRG  case-mix  increases,  we 
would  expect  to  see  increases  in  charges 
after  controlling  for  market  basket 
increases  and  factors  that  affect  charge 
levels.  We  have  observed  no  such 
increases. 

With  respect  to  changes  in  the  case- 
mix  index,  ProPAC  bases  its  estimate  on 
past  projections  of  2.6  percent,  halved  to 
1.3  percent  to  reflect  the  anticipated 
course  of  the  case-mix  trend.  Our  data, 
however,  shows  a  relatively  small  case- 
mix  increase. 

•  Update  Factor  for  Excluded 
Hospitals  and  Distinct-Part  Units 
(Recommendation  No.  5). 

For  FY  198a  an  update  factor  for  the 
target  rate-of-increase  limit,  separate 
from  the  prospective  payment  system 
update  factor,  should  be  used  to  update 
payment  rates  for  the  group  of 
psychiatric,  rehabilitation,  and  long- 
term  care  hospitals  and  hospital 
distinct-part  units  excluded  from  the 
prospective  payment  system.  The 
update  factor  for  the  target  rate-of- 
increase  limit  should  reflect  the 
projected  increase  in  the  hospital 
market  basket  for  rehabilitation, 
psychiatric  and  long-term  care  hospitals, 
corrected  for  forecast  errors,  minus  a  0.5 
percent  adjustment  for  productivity  and 
scientific  and  technological 
advancement  goals  established  for 
prospective  payment  hospitals. 

For  FY  1988,  the  target  rate  of  increase 
factor  for  pediatric  hospitals  and 
distinct-part  units  should  reflect  the 
projected  increase  in  the  hospital 
market  basket  for  prospective  payment 
hospitals,  corrected  for  forecast  error, 
minus  a  0.5  percent  adjustment  for  the 
productivity  and  scientific  advancement 
goals  established  for  prospective 
payment  hospitals. 

Response:  We  are  recommending  an 
increase  in  the  target  rate-of-increase 
limit  of  1.9  percent  for  all  excluded 
hospitals  and  units.  This  recommended 
increase  incorporates  the  latest 


available  market  basket  forecast,  as 
well  as  the  offset  for  the  market  basket 
forecast  correction.  In  addition,  we  are 
using  a  market  basket  that  includes  all 
types  of  hospitals.  While  we  have  been 
monitoring  the  market  basket  rate  of 
increase  for  different  categories  of 
hospitals,  we  are  not  at  this  time 
adopting  the  use  of  such  a  different 
market  basket  for  purposes  of 
recommending  an  update  factor  for 
excluded  hospitals.  This  is  because 
historically  the  market  basket  increase 
for  prospective  payment  hospitals  has 
been  the  same  as,  or  very  close  to,  the 
increase  for  excluded  hospitals.  We  will 
continue  our  monitoring  of  the  various 
market  baskets  in  this  regard. 

As  indicated  above,  we  also  believe 
that  the  same  FTAF  should  not  be 
applied  to  excluded  hospitals  as  is 
applied  to  prospective  payment 
hospitals.  We  believe  that  our 
recommended  update  factor  for 
excluded  hospitals  strikes  the  proper 
balance  between  recognizing  projected 
input  price  changes  and  encouraging 
appropriate  changes  in  hospital 
behavior.  ProPAC's  recommended 
updates  for  excluded  hospitals  would,  in 
effect,  pass  through  almost  the  entire 
amount  of  the  forecasted  market  basket 
increase.  We  believe  that  this 
recommended  increase  is  too  high  and 
would  not  maintain  incentives  for 
excluded  hospitals  to  improve 
productivity  and  practice  patterns. 

Authority:  Sections  1886  (e)(4)  and  (e)|5)  of 
the  Social  Security  Act  as  amended  (42  U.S.C. 
1385WW  (e)(4)  and  (e)(5)). 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.773.  Medicare-Hospital 
Insurance) 

Dated:  lune  4, 1987.  ' 
William  L.  Roper, 

Administrator,  Health  Care  Financing 
Administration. 

Approved:  lune  4. 1987.  , 

Don  M.  Newman, 
Acting  Secretary. 
|FR  Doc  87-13122  Filed  6-&-87;  3:57  pm] 
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National  Institutes  of  Health 

National  Institute  of  Arthritis  and 
Muculoskeletal  and  Skin  Diseases, 
National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases; 
Meetings 

Pursuant  to  Pub.  L  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
Arthritis  and  Musculoskeletal  and  Skin 
Diseases  Special  Grants  Review 
Committee  (AMS).  National  Institute  of 
Arthritis  and  Musculoskeletal  and  Skin 


Diseases,  and  ceriain  subcommittees  of 
the  Diabetes  and  Digestive  and  Kidney 
Diseases  Special  Grants  Review 
Committee  (DDK),  National  Institute  of 
Diabetes  and  Digestive  and  Kidney 
Diseases. 

These  meetings  will  be  open  to  the 
public  to  discuss  administrative  details 
or  other  issues  relating  to  committee 
activities  as  indicated  in  the  notices. 
Attendance  by  the  public  will  be  limited 
to  space  available.  Notice  of  the  meeting 
rooms  will  be  posted  in  the  hotel  lobby. 

The  publication  of  this  meeting  notice 
is  less  than  the  required  15  day 
timeframe  due  to  the  fact  that  definite 
meetings  dates  were  difficult  to 
schedule.  The  unanticipated  delay  was  a 
result  of  the  recent  reorganization  of  the 
Diabetes  and  Digestive  and  Kidney 
Diseases  Special  Grants  Review 
Committee  (formerly  the  Arthritis, 
Diabetes,  and  Digestive  and  Kidney 
Diseases  Special  Grants  Review 
Committee)  and  the  establishment  of  the 
Arthritis  and  Musculoskeletal  and  Skin 
Disease  Special  Grants  Review 
Committee.  This  not  only  involved  the 
reassignment  of  various  members  but  a 
redistribution  of  special  grant 
applications  to  be  reviewed. 

These  meetings  will  be  closed  to  the 
public  as  indicated  below  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5,  U.S.C. 
and  sec.  10(d)  of  Pub.  L.  92-463.  for  the 
review,  discussion  and  evaluation  of 
individual  research  grant  applications. 
Discussion  of  these  applications  could 
reveal  confidential  trade  secrets  or 
commercial  property,  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
the  applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Mrs.  Carole  Frank.  Committee 
Management  Officer.  National  Institute 
of  Diabetes  and  Digestive  and  Kidney 
Diseases  and  the  National  Institute  of 
Arthritis  and  Musculoskeletal  and  Skin 
Diseases,  National  Institutes  of  Health, 
Building  31,  Room  9A19,  Bethesda, 
Maryland  20892,  301-496-6917.  will 
provide  summaries  of  the  meetings  and 
rosters  of  the  committee  members  upon 
request.  Other  information  pertaining  to 
the  meetings  can  be  obtained  from  the 
Executive  Secretary  indicated. 
Name  of  Committee:  Arthritis  and 

Musculoskeletal  and  Skin  Diseases 

Special  Grants  Review  Committee 
Excufive  Secretary:  Dr.  Tommy 

Broadwater,  Westwood  Building, 

Room  404.  National  Institutes  of 

Health.  Bethesda,  Maryland  20892. 

Phone:  301/496-7531 
Date  of  Meeting:  June  15, 1987 


Place  of  Meeting:  Hyatt  Regency  One 

Bethesda  Metro  Center  Bethesda, 

Maryland  20814 
Open:  8:30  a.m.-9:30  a.m. 
Agenda:  Review  of  administrative 

details 
Closed:  June  15,  9:30  a.m.  to 

adjournment. 
Closure  Reason:  To  review  grant 

applications. 

(Catalog  of  Federal  Domestic  Assistance 
Progran  No.  13.846.  project  grants  in  arthritis, 
musculoskeletal  and  skin  diseases  research. 
National  Institutes  of  Health) 

Name  of  Subcommittee:  DDK-C 
Excutive  Secretary:  Ms.  Tommie  Sue 

Tralka,  Westwood  Building,  Room 

406.  National  Institutes  of  Health, 

Bethesda,  Maryland  20892,  Phone: 

30l/496-«830 
Date  of  Meeting:  June  18, 1987 
Place  of  Meeting:  Hyatt  Regency  One 

Bethesda  Metro  Center  Bethesda, 

Maryland  20814 
Open:  8:30  a.m.-9:30  a.m. 
Agenda:  Review  of  administrative 

details 
Closed:  June  18,  9:30  a.m.  to 

adjournment. 
Closure  Reason:  To  review  grant 

applications. 

(Catalog  oT  Federal  Domestic  Assistance 
Program  No.  13.848,  project  grants  in 
digestive  diseases  and  nutrition 
research.  National  Institutes  of  Health) 

Name  of  Subcommittee:  DDK-D 
Excutive  Secretary:  Dr.  William  Elzinga. 

Westwood  Building,  Room  421, 

National  Institutes  of  Health, 

Bethesda,  Maryland  20892,  Phone: 

301/496-7546 
Date  of  Meeting:  June  15, 1987 
Place  of  Meeting:  Hyatt  Regency,  One 

Bethesda  Metro  Center,  Bethesda, 

Maryland  20814 
Open:  June  15,  7:30  p.m. — 8:30  p.m. 
Agenda:  Review  of  administrative 

details 
Closed:  June  15,  8:30  p.m.  to 

adjournment 
Closure  Reason:  To  review  grant 

applications. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.849,  project  grants  in  kidney 
diseases,  urology  and  hematology  research. 
National  Institutes  of  Health) 

Dated:  |une  3  1987. 
Betty  |.  Beveridge, 

Committee  Management  Officer.  NIH. 
[FR  Doc  87-13342  Filed  6-10-87;  8:45  am] 

BILUMG  COOE  4140-01-M 


National  Advisory  Dental  Research 
Council;  Special  Meeting 

Pursuant  fo  Pub.  L.  92-463,  notice  is 
hereby  given  of  a  special  meeting  of  the 


National  Advisory  Dental  Research 
Council,  National  Institute  of  Dental 
Research,  on  July  31. 1987,  Conference 
Room  7,  Building  31,  National  Institutes 
of  Health,  Bethesda,  Maryland. 

In  accordance  with  the  provisions  set 
forth  in  sections  552b(c)(4)  and 
552b(c)(6),  Title  5,  U.S.C.  and  section 
10(d)  of  Pub.  L.  92-463,  the  special 
meeting  of  the  Council  will  be  closed  to 
the  public  on  July  31  from  9  a.m.  to 
adjournment  for  the  review,  discussion 
and  evaluation  of  individual  grant 
applications.  These  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Dr.  Marie  U.  Nylen,  Executive 
Secretary,  National  Advisory  Dental 
Research  Council,  and  Director, 
Extramural  Programs,  National  Institute 
of  Dental  Research,  National  Institutes 
of  Health,  Westwood  Building,  Room 
503,  Bethesda,  Maryland  20892. 
(telephone  301^96-7723)  will  furnish  a 
roster  of  committee  members,  a 
summary  of  the  meeting,  and  other 
information  pertaining  to  the  meeting. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  13.121  Diseases  of  the  Teeth 
and  Support  Tissues:  Caries  and  Restorative 
Materials;  Periodontal  and  Soft  Tissue 
Diseases:  13.122-Disorders  of  Structure, 
Function,  and  Behavior:  Craniofacial 
Anomalies.  Pain  Control,  and  Behavioral 
Studies:  13.845-Dental  Research  Institutes: 
National  Institutes  of  Health. 

Dated;  June  3. 1987. 
Betty ).  Beveridge. 

Committee  Managenwnt  Officer.  NIH. 
(FR  Doc.  87-13344  Filed  6-10-87:  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Irrigation  Operation  and  Maintenance 
Charges:  Water  Charges  and  Related 
Information  on  the  Flathead  Irrigation 
Project,  Montana 

TT.is  notice  of  proposed  operation  and 
maintenance  rates  and  related 
information  is  published  under  the 
authority  delegated  to  the  Assistant 
Secretary — Indian  Affairs  by  the 
Secretary  of  the  Interior  in  230  DM  I  and 
redelegated  by  the  Assistant 
Secretary — Indian  Affairs  to  the  Area 
Director  in  10  BIAM  3. 

This  notice  is  given  in  accordance 
with  §  171.1(e)  of  Part  171,  Chapter  1,  of 
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Title  25  of  the  Code  of  Federal 
Roguldlions.  which  provides  for  the 
Area  Director  to  fix  and  announce  the 
rales  for  operation  and  maintenance 
assessments  and  related  information  of 
the  Flathead  Irrigation  Project  for 
Calendar  Year  1980  and  subsequent 
years. 

This  notice  sets  forth  changes  to  the 
operation  and  maintenance  charges  and 
related  information  applicable  to  the 
Flathead  Irrigation  Project,  St.  Ignatius, 
Montana.  These  charges  were  proposed 
pursuant  to  the  authority  contained  in 
the  Acts  of  August  1, 1913  and  March  7, 
1928.  (38  Stat.  583,  25  U.S.C.  382;  45  Stat. 
210.25  U.S.C.  387).  > 

In  compliance  with  the  above,  the 
operation  and  maintenance  charges  for 
the  lands  under  the  Flathead  Irrigation 
Project,  Montana,  for  the  season  of  1988 
and  subsequent  years  until  further 
notice,  and  hereby  fixed  as  follows: 

Lands  included  in  an  Irrigation 
District,  lands  held  in  trust  for  Indian 
and  non-District  lands  will  be  assessed 
operation  and  maintenance  charges  at 
$14.67  per  acre  for  the  season  of  1988. 

Payment 

The  operation  and  maintenance 
charges  on  the  trust  and  non-District 
lands  become  due  on  April  1  each  year 
and  on  the  lands  within  an  Irrigation 
district  are  biannually  billed.  To  all 
assessments  on  lands  in  non-Indian 
ownership,  remaining  unpaid  60  days 
after  the  due  date,  there  shall  be  added 
a  penally  of  one  and  one-half  percent 
per  month,  or  fraction  thereof,  from  the 
due  date  until  paid.  No  water  shall  be 
delivered  to  any  farm  until  all  O&M 
charges  have  been  paid. 

Purpose 

The  purpose  of  this  notice  is  to 
announce  an  increase  in  the  assessment 
rates  commensurate  with  actual 
operation  and  maintenance  costs  on  the 
Flathead  irrigation  Project.  The  public  is 
welcome  to  participate  in  the  rule 
making  process  of  the  Department  of  the 
Interior. 

Accordingly,  interested  persons  may 
submit  written  comments,  views  or 
arguments  with  respect  to  the  proposed 
rates  and  related  regulations  to  the  Area 
Director,  Portland  Area  Office,  Bureau 
of  Indian  Affairs.  Post  Office  Box  3785, 
Portland,  Oregon  97208,  within  30 
calendar  days  of  this  publication. 
Stanley  M.  Speaks, 
A  rea  Director. 
jFR  Doc.  87-13369  Filed  6-10-67  8:45  am) 
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Bureau  of  Land  Management 

|AK-%7-42t3-1b  and  AA-S037»-09| 

Alaslta  Native  Claims  Selection; 
Ctiugacti  Alaska  Corp. 

In  accordance  with  Departmental 
regulation  43  CFR  2650.7(d),  notice  is 
hereby  given  that  a  decision  to  issue 
conveyance  under  the  provisions  of 
section  22(f)  of  the  Alaska  Native 
Claims  Settlement  Act  of  December  18, 
1971.  43  U.S.C.  1601,  1621(0.  and 
sections  1302(h)  and  1430(a)  of  the 
Alaska  National  Interest  Lands 
Conservation  Act  of  December  2, 1980, 
94  Stat.  2371.  2475,  2531,  will  be  issued 
to  Chugach  Alaska  Corporation  for  99.90 
acres.  The  lands  involved  are  In  the 
vicinity  of  Whittier,  Alaska: 

Lois  1  and  2  of  U.S.  Survey  No.  8857,  situated 
on  Shotgun  Cove.  4  miles  easterly  of 
Whittier.  Alaska. 

A  notice  of  the  decision  will  be 
published  once  a  week,  for  four  (4) 
consecutive  weeks,  in  the  Cordova 
Times.  Copies  of  the  decision  may  be 
obtained  by  contacting  the  Bureau  of 
Land  Management,  Alaska  Stale  Office, 
701  C  Street,  Box  13,  Anchorage,  Alaska 
99513  ((907)  271-5960). 

Any  party  claiming  a  property  interest 
which  is  adversely  affected  by  the 
decision,  an  agency  of  the  Federal 
Government  or  regional  corporation, 
shall  have  until  July  13, 1987  to  file  an 
appeal.  However,  parties  receiving 
service  by  certified  mail  shall  have  30 
days  from  the  date  of  receipt  to  file  an 
appeal.  Appeals  must  be  filed  in  the 
Bureau  of  Land  Management,  Division 
of  Conveyance  Management  (960), 
address  identified  above,  where  the 
requirements  for  filing  an  appeal  may  be 
obtained.  Parties  who  do  not  file  an 
appeal  in  accordance  with  the 
requirements  of  43  CFR  Part  4,  Subpart 
E.  shall  be  deemed  to  have  waived  their 
rights. 

Terry  R.  llassett. 

Chief.  Brancti  of  KCS  Adjudicolion. 

|FR  Doc  87-13374  Filed  6-10-87:  8:45  am) 

BILLING  COOC  431(KIA-«I 


(MT-020-06-4212-13;  M-724251 

South  Dakota;  Realty  Action.  Mineral 
Exchange 

agency:  Bureau  of  Land  Management, 
Miles  City  District  Office,  Interior. 

action:  Notice  of  Realty  Action  M- 
72425  (SD)  Exchange  of  public  and 
private  minerals  in  Custer  County,  South 
Dakota. 


summary:  The  following  described 
mineral  estate  has  been  determined  to 
be  suitable  for  disposal  by  exchange 
under  Section  206  of  the  Federal  Land 
Policy  and  Management  Act  of  1976,  43 
use.  1716. 

BUck  Hills  Meridian 

T.  5  S..  R.  6  E., 
Sec.  25.  All. 
Containing  640  acres  of  public  lands. 

In  exchange  for  this  mineral  estate, 
the  United  States  will  acquire  the 
following  mineral  estate  from  the  South 
Dakota  Department  of  School  and  Public 
Lands: 

Black  Hills  Meridian 

T.  5  S..  R.  6  E.. 
Sec.  16.  All. 
Containing  640  acres  of  private  lands. 

DATES:  For  a  period  of  45  days  from  the 
date  of  this  notice  interested  parties 
may  submit  comments  to  the  Bureau  of 
Land  Management  at  the  address  shown 
below.  Any  adverse  comments  will  be 
evaluated  by  the  BLM,  Montana  Slate 
Director,  who  may  sustain,  vacate  or 
modify  this  realty  action.  In  the  absence 
of  any  objections,  this  realty  action  will 
become  the  final  determination  of  the 
Department  of  the  Interior. 

FOR  FURTHER  INFORMATION  CONTACT 

Information  related  to  the  exchange, 
including  the  environmental  assessment 
and  land  report  is  available  for  review 
at  the  Miles  City  District  Office, 
Garryowen  Road,  P.O.  Box  940,  Miles 
City.  Montana. 

SUPPLEMENTARY  INFORMATION:  The 

publication  of  this  notice  segregates  the 
mineral  estates  described  above  from 
sale,  exploration  and  entry  under  the 
public  land  laws,  including  the  mining 
laws,  but  not  from  exchange  pursuant  to 
section  206  of  the  Federal  Land  Policy 
and  Management  Act  of  1976.  The 
exchange  will  be  made  subject  to  all 
valid  existing  rights  (e.g.,  rights-of-way, 
easements  and  leases  of  record). 

The  purpose  of  this  exchange  is  to 
place  federal  mineral  estate  under 
existing  federal  surface  administered  by 
National  Park  Service  and  place  stale 
mineral  estate  under  existing  South 
Dakota  Department  of  School  and  Public 
Lands  administered  surface.  The 
mineral  estates  have  been  appraised  at 
equal  value.  This  exchange  is  consistent 
with  the  Bureau  of  Land  Management 
and  National  Park  Service  plans  and 
policies.  It  has  been  discussed  with  state 


and  local  officials.  The  intended  time  of 

the  exchange  is  July  of  1987. 

)iine  2. 1967. 

Sandra  E.  Sacher, 

Acting  District  Manager. 

|FR  Doc.  87-13393  Filed  6-10-87;  8:45  am] 
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[NM-030-07-4920- 10-7769:  NM  NM 

61209.  NM  NM  62341.  NM  NM  68034] 

Conveyance  and  Order  Providing  for 
Opening  of  Public  Lands  in  Dona  Ana, 
Sierra,  Otero.  Socorro,  Lincoln,  and 
San  Juan  Counties,  NM 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

summary:  The  United  States  issued 
exchange  conveyance  documents  to  the 
State  of  New  Mexico  on  December  30. 
1986,  and  May  1, 1987,  under  the  Federal 
Land  Policy  and  Management  Act  of 
1976,  43  U.S.C.  1716.  The  conveyance  is 
for  the  surface  estate  only  in  lands  in 
Dona  Ana  County  as  described  in 
Notice  of  Realty  Action  published  in  the 
Federal  Register,  Volume  50.  No.  153, 
dated  August  8.  1985. 

In  exchange  for  these  lands,  the 
United  States  acquired  the  surface 
estate  only  in  lands  in  Dona  Ana.  Sierra, 
Otero,  Socorro,  and  Lincoln  Counties  as 
described  in  Notice  of  Realty  Action 
published  in  the  Federal  Register. 
Volume  50,  No.  153.  dated  August  8, 
1985,  and  the  surface  estate  of  the 
following  described  lands  located  within 
San  juan  County: 

New  Mexico  Principal  Meridian 

T.  24N.,  R,  12  W.. 
Sec.  9.  lots  1,  2.  7-10.  inclusive,  15,  and  16; 
Sec.  10.  lots  1-16,  inclusive; 
Sec.  11.  lots  1-16.  inclusive: 
Sec.  15,  lots  3-6,  inclusive,  11. 12,  and  13: 
Sec.  16. 

The  purpose  of  this  exchange  was  to 
acquire  the  non-Federal  lands  within  the 
White  Sands  Missile  Range,  Organ 
Mountain  Recreation  Area,  and  De-na- 
zin  Wilderness  Area  for  use  in  support 
of  the  Federal  Governments  defense 
program  and  the  Bureau  of  Land 
Management's  recreation  and 
wilderness  programs. 

The  values  of  the  Federal  public  land 
and  the  non-Federal  land  in  the 
exchange  were  equal. 

At  9  a.m.  on  )uly  20. 1987.  the  lands 
shall  be  open  to  the  operation  of  the 
public  land  laws  generally,  subject  to 
valid  existing  rights,  the  provisions  of 
existing  withdrawals,  and  the 
requirements  of  applicable  law. 


Dated:  (une  3. 1987. 
Monte  G.  (ordan. 

Associate  State  Director. 

|FR  Doc  87-13302  Filed  6-10-87:  8.45  am) 
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ICA-060-87-4333-101 

Availability  of  Draft  Management  Plan 
and  Environmental  Assessment;  East 
Mojave  National  Scenic  Area,  CA 

agency:  Bureau  of  Land  Management, 
Interior. 

action:  Notice  of  availability. 

summary:  The  Bureau  of  Land 
Management,  California  Desert  District, 
is  making  available  to  the  public  the 
East  Mojave  National  Scenic  Area  Draft 
Management  Plan  and  Environmental 
Assessment  and  is  establishing  a  public 
comment  period  and  meeting  schedule. 

SUPPLEMENTARY  INFORMATION:  The  draft 
of  a  lO-year  plan  for  management  of  the 
East  Mojave  National  Scenic  Area 
recreation,  scenic  and  associated 
resources,  accompanied  by  a  Draft 
Environmental  Assessment  of  the 
proposed  Federal  action,  has  been 
published  by  the  Bureau  of  Land 
Management,  California  Desert  District, 
and  is  available  for  public  review  and 
comment.  Copies  of  the  Draft  Plan  and 
Environmental  Assessment  are 
available  at  BLM  District  offices  in 
Riverside,  Palm  Springs.  Barstow, 
Ridgecrest,  Needles  and  El  Centro.  The 
formal  comment  period  will  close 
August  5, 1987,  and  the  Final  Plan  and 
Environfnental  Assessment  are 
scheduled  for  public  release  in  mid- 
October.  1987. 

Informal  public  workshops  and  more 
formal  public  meetings  will  be 
conducted  July  6  in  San  Bernardino,  CA; 
July  7  in  Barstow  and  Van  Nuys,  CA; 
July  8  in  Needles  and  San  Pedro,  CA; 
July  14  in  Sacramento  and  Anaheim,  CA; 
and  July  15  in  San  Diego.  CA  and  Las 
Vegas,  NV.  Specific  meeting  room 
locations  will  be  announced  at  a  later 
date.  More  information  will  be  available 
at  all  BLM  offices  listed  above. 

The  East  Mojave  National  Scenic 
Area  is  an  integral  part  of  the  California 
Desert  Conservation  Area  designated  by 
Congress  in  1976,  and  contains  1.3 
million  acres  of  public  lands  bordered 
by  Interstate  15  on  the  north.  Interstate 
40  on  the  south,  and  the  Nevada  state 
line  on  the  east,  all  within  the  County  of 
San  Bernardino  in  Southern  California. 
The  Scenic  Area  was  created  by  former 
Secretary  of  the  Interior  Cecil  Andrus  in 
January.  1981.  as  the  first  official  act  in 


implementation  of  the  California  Desert 
Plan. 

The  Draft  East  Mojave  National 
Scenic  Area  Management  Plan  and 
Environmental  Assessment  reviews  all 
resources  and  uses  in  the  Scenic  Area. 
with  primary  attention  paid  to  land 
tenure  adjustment,  off-highway  vehicle 
use,  enhancement  of  recreation 
opportunities  and  improvement  of  the 
Area's  scenic  qualities. 
FOR  FURTHER  INFORMATION,  CONTACT: 
John  Bailey.  Scenic  Area  Manager. 
Needles  Resource  Area,  Bureau  of  Land 
Management,  101  W.  Spikes  Road, 
Needles,  CA  92363  (619)  326-3896. 

Dated:  June  3, 1987. 
Gerald  E.  Hiliier 
District  Manager 
jFR  Doc  87-13291  Filed  6-10-87;  8:45  am) 
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lCA-940-07-4212-13;  CA  18779] 

Realty  Action;  Exchange  of  Public  and 
Private  Lands  and  Order  Providing  for 
Opening  of  Public  Land;  Riverside  Co.. 
CA 

agency:  Bureau  of  Land  Management 

Interior. 

action:  Notice  of  issuance  of  land 
exchange  conveyance  document  and 
order  providing  for  opening  of  public 
land. 

ADDRESS:  Inquiries  concerning  the  land 
should  be  addressed  to:  Chief,  Branch  of 
Adjudication  and  Records,  Bureau  of 
Land  Management,  California  State 
Office.  2800  Cottage  Way  (Room  E- 
2841),  Sacramento,  California  95825. 

SUMMARY:  The  purpose  of  this  exchange 
was  to  acquire  a  portion  of  the  non- 
Federal  land  within  the  proposed  13.030- 
acre  preserve  for  the  Coachella  Valley 
fringe-toed  lizard.  The  lizard  is 
Federally  listed  as  threatened  and  State 
listed  as  endangered.  The  Bureau  of 
Land  Management's  goal  is  to  acquire 
approximately  6,700  acres  within  the 
preserve.  The  land  being  acquired  does 
not  constitute  habitat  for  the  lizard,  but 
provides  a  sand  source  required  for  the 
continuing  production  of  active  sand 
dune  areas  that  are  critical  habitat  for 
the  lizard.  Other  State  and  Federal 
agencies  will  acquire  the  remaining 
portion  for  the  preserve. 

The  public  interest  was  well  served 
through  completion  of  this  exchange. 
The  land  acquired  in  this  exchange  will 
be  opened  to  operation  of  the  public 
land  laws  and  to  the  full  operation  of  the 
United  States  mining  laws  and  mineral 
leasing  laws. 
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FOR  FURTHER  INFORMATION  CONTACT: 

DidnnH  Storey,  Califomid  Slate  Office. 
(916)  978-4815 

1.  The  United  States  issued  an 
exchange  conveyance  document  to  The 
Nature  Conservance  on  May  20, 1987, 
under  section  206  of  the  Act  of  October 
21. 1976  (43  U.S.C.  1716)  for  the  following 
described  land: 

San  Bernardino  Meridian,  California 

T.  3  S.,  R.  4E.. 

Sec.32.  NE'ANE^. 

Containing  40  acres  of  public  land  in 
Riverside  County. 

2.  In  exchange  for  this  land,  the 
United  States  acquired  the  following 
described  land  from  The  Nature 
Conservancy: 

San  Bernardino  Meridian,  California 

T.  4  S.,  R.  eE.. 
Sec.  11.  All. 

Containing  640  acres  of  non-Pederai  land  in 
Riverside  County. 

3.  A  payment  in  the  amount  of 
$1,500.00  has  been  paid  to  the  United 
States  by  The  Nature  Conservancy  to 
equalize  the  values  between  the  non- 
Federal  land  and  the  public  land. 

4.  At  10  a.m.  on  July  15, 1987,  the  non- 
Federal  land  described  above  shall  be 
open  to  operation  of  the  public  land 
laws  generally,  subject  to  valid  existing 
rights  and  the  requirements  of 
applicable  law.  All  valid  applications 
received  at  or  prior  to  10  a.m.  on  July  15, 
1987  shall  be  considered  as 
simultaneously  filed  at  that  time.  Those 
received  thereafter  shall  be  considered 
in  the  order  of  filing. 

5.  At  10  a.m.  on  July  15, 1987.  the  non- 
Federal  land  described  shall  be  open  to 
location  under  the  United  States  mining 
laws.  Appropriation  of  any  of  the  land 
described  in  this  order  under  the  general 
mining  laws  prior  to  the  date  and  time  of 
opening  is  unauthorized.  Any  such 
attempted  appropriation,  including 
attempted  adverse  possession  under  30 
U.S.C.  38.  shall  vest  no  rights  against  the 
United  States.  Acts  required  to  establish 
a  location  and  to  initiate  a  right  of 
possession  are  governed  by  State  law 
where  not  in  conflict  with  Federal  law. 
The  Bureau  of  Land  Management  will 
not  intervene  in  disputes  between  rival 
locators  over  possessory  rights  since 
Congress  has  provided  for  such 
determinations  in  local  courts. 

6.  At  10  a.m.  on  July  15. 1987.  the  non- 
Federal  land  described  above  shall  be 
open  to  applications  and  offers  under 
the  mineral  leasing  laws. 


Dated:  June  3. 1967. 
Sharon  N.  |anis. 

Chief.  Branch  of  Adjudication  and  Records. 
\yR  Doc.  87-13296  Filed  6-10-67:  8:45  am) 

BILUNOCOOC  4JM>-40-M 

(ID-040-4341-14-24-101 

Salmon  District  Advisory  Council; 
Meeting 

agency:  bureau  of  Land  Management. 

Interior. 

action:  Notice  of  meeting. 

summary:  The  Salmon  District  of  the 
Bureau  of  Land  Management  (BLM) 
announces  a  forthcoming  meeting  of  the 
Salmon  District  Advisory  Council. 
DATE:  The  meeting  will  be  held  Tuesday. 
July  14. 1987  at  9:00  a.m. 

ADDRESS:  The  meeting  will  be  held  at 
the  Salmon  District  Office,  Bureau  of 
Land  Management.  Conference  Room, 

South  Highw.Tv  03.  S.ilmon,  Idaho  83467. 

SUPPLEMENTARY  INFORMATION:  This 

meeting  is  held  in  accordance  with 
Public  Laws  92-463  and  94-579.  Agenda 
topics  for  the  meeting  include: 

(1)  A  report  to  the  Council  by  the 
working  group  for  the  Pilot  Riparian 
project. 

(2)  The  Salmon  District  easement 
acquisition  plan. 

(3)  The  Salmon  District  river  exchange 
program. 

(4)  The  Salmon  District  plan 
amendment  for  designation  of  Areas  of 
Critical  Environmental  Concern  (ACEC) 
and  Research  Natural  Areas  (RNA). 

The  meeting  is  open  to  the  public. 
Interested  persons  may  make  oral 
statements  to  the  Council  between  10:00 
a.m.  and  10:30  a.m.,  or  file  written 
statements  for  the  Council's 
consideration.  Anyone  wishing  to  make 
an  oral  statement  must  notify  the 
District  Manager  at  the  Salmon  District 
Office  by  July  10, 1987. 

Summary  minutes  of  the  meeting  will 
be  maintained  in  the  District  Office  and 
will  be  available  for  public  inspection 
and  reproduction  (during  regular 
business  hours)  within  30  days  following 
the  meeting.  Notification  of  oral 
statements  and  requests  for  summary 
minutes  should  be  sent  to:  Jerry  W. 
Goodman,  District  Manager,  Bureau  of 
Land  Management,  Salmon  District 
Office.  P.O.  Box  430,  Salmon.  Idaho 
83467. 

Dated:  June  4, 1987. 

Robert  W.  Heidemann, 

Associate  District  Manager. 

jFR  Doc.  87-13293  Filed  5-10-«7:  8:45am| 

BILLING  COOC  010-00-M 


1(00-940-87-4111-15;  C-44514)) 

Colorado;  Proposed  Reinstatement, 
Oil  and  Gas  Leases 

.Notice  IS  hereby  given  that  a  petition 
for  reinstatement  of  oil  and  gas  lease  C- 
44514  for  lands  in  Moffat  County, 
Colorado,  was  timely  filed  and  was 
accompanied  by  all  the  required  rentals 
and  royalties  accruing  from  March  1. 
1987.  the  date  of  termination. 

The  lessee  has  agreed  to  new  lease 
terms  for  rentals  and  royalties  at  rates 
of  $5.00  and  16%  percent,  respectively. 

The  lessee  has  paid  the  required  $500 
administrative  fee  for  the  lease  and  has 
reimbursed  the  Bureau  of  Land 
Management  for  the  estimated  cost  of 
this  Federal  Register  notice. 

Having  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
section  31  (d)  and  (e)  of  the  Mineral 
Lands  Leasing  Act  of  1920.  as  amended, 
(30  U.S.C.  188),  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
the  lease,  effective  March  1, 1987, 
subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates 
above. 

Questions  concerning  this^tice  may 
be  directed  to  Karen  Purvis 
Colorado  State  Office  at  (303)  236-1772. 
Richard  E.  Richards. 

Supervisor  Oil  and  Ca/Ceothermol  Leasing 
Unit. 
(FR  Doc  87-13294  Filed  6-10-«7;8:45  amj 

BNXING  COOC  43H>-JB-M 


1 10-040-44 10-08 1 

Salmon  District;  Challis  MFP  Plan 
Amendment;  Correction 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  To  amend  Federal  Register 
Notice  Volume  52.  Number  68,  page 
11562.  dated  April  9.  1987.  concerning 
Challis  MFP  Plan  Amendment.  This 
amended  notice  also  includes  the  Ellis- 
Pahsimeroi  Management  Framework 
Plan  (MFP). 

SUPPLEMENTARY  INFORMATION:  In  the 

course  of  making  an  inventory  of  Land 
Tenure  Adjustment  Opportunities  in  the 
Challis  MFP  area,  five  parcels  of  land 
fell  across  the  boundary  into  the  Ellis- 
Pahsimeroi  MFP  area.  Therefore,  a 
category  1  amendment  will  also  be 
prepared  for  the  five  parcels  of  land  in 
the  Ellis-Pahsimeroi  MFP  area. 


Dated:  May  27. 1987. 
Shirley  Alder, 
Acting  District  Manager. 
IFR  Doc.  87-13292  Filed  6-10-87;  8:45  am) 
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iWY-920-07-4111-15;  W-994651 

Wyoming;  Proposed  Reinstatement  of 
Terminated  Oil  and  Gas  Lease 

June  4.  19ti7. 

Pursuant  to  the  provisions  of  Pub.  L 
97-^51.  96  Stat.  2462-2466.  and 
Regulation  43  CFR  3108.2-3  (a)  and 
(b)(1).  a  petition  for  reinstatement  of  oil 
and  gas  lease  W-99465  for  lands  in 
Carbon  County.  Wyoming,  was  timely 
filed  and  was  accompanied  by  all  the 
required  rentals  accruing  from  the  date 
of  termination. 

The  lessee  has  agreed  to  the  amended 
lease  terms  for  rentals  and  royalties  at 
rates  of  $5  per  acre,  or  fract-on  thereof, 
per  year  and  16%  percent,  respectively. 

The  lessee  has  paid  the  required  $500 
administrative  fee  and  $106.25  to 
reimburse  the  Department  for  the  cost  of 
this  Federal  Register  notice.  The  lessee 
has  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
section  31  (d)  and  (e)  of  the  Mineral 
Lands  Leasing  Act  of  1920  (30  U.S.C. 
188),  and  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
lease  W-99465  effective  July  1, 1986, 
subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above. 

Andrew  L.  Tarshis. 
Chief.  Leasing  Section. 
|FR  Doc  87-13295  Filed  6-10-87;  8:45  am) 

BILLING  COOE  4310-22-M 


I AZ-940-07-42 12-14;  A-2 1 805  ] 
Realty  Action;  Arizona 
June  4,  1967. 

AGENCY:  Bureau  of  Land  Management. 
ACTION:  Sale  of  Public  Land  in  Cochise 


County.  Arizona. 


summary:  Notice  is  hereby  given  that 
pursuant  to  sections  203  and  209  of  the 
Federal  Land  Policy  and  Management 
Act  of  October  21.  1976  (90  Stat.  2750, 
2757;  43  U.S.C.  1713.  1719).  Roy  W.  and 
Geraldine  G.  McGoffin  have  purchased, 
by  modified  competitive  sale,  at  the  fair 
market  value  of  $24,003.00,  plus  $50.00 
for  purchase  of  the  mineral  estate, 
public  land  in  Cochise  County,  Arizona 
described  as  follows. 


Gila  and  Salt  River  Meridian.  Arizona 

T.  16  S..  R.  22  E.. 

Sec.  9,  SEy4NWy4.  NEV4SWy4. 

The  area  described  aggregates  80.00 
acres,  according  to  the  official  plat  of 
survey  of  said  land,  on  file  in  the  Bureau 
of  Land  Management. 

The  purpose  of  this  notice  is  to  inform 
the  public  and  interested  State  and  local 
government  officials  of  the  issuance  of 
the  patent  to  the  above-named 
patentees. 
John  T.  Mezes, 

Chief.  Branch  of  Lands  and  Minerals 

Operations. 

[FR  Doc.  87-13297  Filed  6-10-87;  8:45  amj 

BILUNG  CODE  4310-32-M 


IMT-920-07-4520-111 

Montana;  Filing  of  Plats  of  Survey 

AGENCY:  Bureau  of  Land  Management, 
Montana  State  Office,  Interior. 

action:  Notice  of  filing  of  plats  of 
survey. 

SUMMARY:  Plats  of  survey  of  the  lands 
described  below  accepted  April  22. 1987, 
April  24, 1987,  and  April  27, 1987,  were 
officially  filed  in  the  Montana  State 
Office  effective  10  a.m.  on  May  26, 1987. 

Principal  Meridian,  Montana 

T.  25  N.,  R.  32  W. 

The  plat,  in  three  sheets,  representing 
the  dependent  resurvey  of  portions  of 
the  east,  west,  and  north  boundaries,  a 
portion  of  the  subdivisional  lines,  the 
subdivision  of  sections  12. 14.  and  35, 
and  Homestead  Entry  Surveys  No.  908 
and  No.  917;  and  the  survey  of  the 
subdivision  of  sections  2,  5,  6,  7,  8,  9, 11, 
13,  26,  35,  and  Tract  37,  Township  25 
North.  Range  32  West,  Principal 
Meridian,  Montana,  was  accepted  April 
27. 1987.  The  area  described  is  in 
Sanders  County. 

This  survey  was  executed  at  the 
request  of  the  U.S.  Forest  Service. 

Principal  Meridian,  Montana 
T.  1  S..  R.  26  E. 

The  plat  representing  the  dependent 
resur\^ey  of  a  portion  of  the  east 
boundary  and  a  portion  of  the 
subdivisional  lines;  and  the  survey  of 
the  subdivision  of  section  25,  Township 
1  South.  Range  26  East,  Principal 
Meridian.  Montana,  was  accepted  April 
22, 1987.  The  area  described  is  in 
Yellowstone  County. 

This  survey  was  executed  at  the 
request  of  the  Miles  City  District  Office 
for  the  administrative  needs  of  the 
Bureau. 


Principal  Meridian,  Montana 
T  6  S..  R.  12  W. 

The  plat,  in  two  sheets,  representing 
the  dependent  resurvey  of  a  portion  of 
the  east  boundary,  a  portion  of  the 
subdivisional  lines,  and  certain 
boundaries  of  mineral  surveys;  and  the 
survey  of  the  subdivision  of  sections  13 
and  24.  Township  6  South.  Range  12 
West.  Principal  Meridian.  Montana,  was 
accepted  April  24. 1987.  The  area 
described  is  in  Beaverhead  County. 

Principal  Meridian,  Montana 
T.  as.  R.  11  w. 

The  plat  representing  the  dependent 
resurvey  of  a  portion  of  the 
subdivisional  lines;  and  the  survey  of 
the  subdivision  of  section  18.  Township 
6  South,  Range  11  West,  Principal 
Meridian.  Montana,  was  accepted  April 
24. 1987.  The  area  described  is  in 
Beaverhead  County. 

These  surveys  were  executed  at  the 
request  of  the  Butte  District  Office  for 
the  administrative  needs  of  the  Bureau. 
EFFECTIVE  DATE:  May  26  198" 

FOR  FURTHER  INFORMATION  CONTACT: 
Bureau  of  Land  Management,  222  North 
32nd  Street,  P.O.  Box  36800,  Billings. 
Montana  59107. 

Dated:  June  2. 1987. 
Marvin  LeNoue, 
Acting  State  Director 
[FR  Doc.  87-13298  Filed  6-10-87;  8:45  am) 
BILUNG  COOE  4310-ON-M 


[NM  940-07-4520-12) 

New  Mexico;  Filing  of  Plat  of  Survey 
June  4, 1987. 

The  plats  of  survey  described  below 
were  officially  filed  in  the  New  Mexico 
State  Office,  Bureau  of  Land 
Management,  Santa  Fe,  New  Mexico, 
effective  at  10:00  a.m.  on  June  2. 1987. 

A  survey  representing: 

— The  dependent  resurvey  of  a  portion 
of  the  subdivisional  lines,  and  the 
survey  of  the  meander  line  of  the 
present  left  bank  of  the  Canadian  River 
in  section  19.  Township  8  North.  Range  2 
West.  IM,  Oklahoma. 

— The  dependent  resurvey  of  a  portion 
of  the  subdivisional  lines,  a  portion  of 
the  subdivision  of  section  35,  the 
adjusted  record  meanders  of  the  left 
bank  of  the  Canadian  River,  the 
subdivision  of  section  35,  and  the  sur\'ey 
of  the  meanders  of  a  portion  of  the 
present  left  bank  of  the  Canadian  River 
in  section  35,  Township  6  North.  Range  3 
East.  IM.  Oklahoma. 

— The  dependent  resurvey  of  a  portion 
of  the  subdivisional  lines,  the 
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subdivision  of  section  21,  and  the  survey 
of  a  portion  of  the  meander  hnes  of  the 
present  left  bank  of  the  Canadian  River 
in  section  21,  Township  14  North.  Range 
13  West,  IM,  Oklahoma. 

— The  dependent  resurvey  of  a  portion 
of  the  subdivisional  lines,  the  adjusted 
record  meander  line  of  the  left  bank  of 
the  Canadian  River,  the  subdivision  of  a 
portion  of  section  7.  and  the  survey  of 
the  meander  lines  of  the  present  left 
bank  of  the  Canadian  River  in  section  7, 
Township  12  North,  Range  10  West,  IM, 
Oklahoma. 

— The  dependent  resurvey  of  a  portion 
of  the  subdivisional  lines,  the 
subdivision  of  section  11,  and  the  survey 
of  the  meander  line  of  the  present  left 
bank  of  the  Canadian  River,  in  section 
11,  Township  10  North,  Range  7  West. 
IM,  Oklahoma. 

— The  dependent  resurvey  of  a  portion 
of  the  subdivisional  lines,  the 
subdivision  of  section  18,  and  the  survey 
of  the  meander  lines  of  the  present  left 
bank  of  the  Canadian  River,  in  section 
18,  Township  9  North,  Range  3  West,  IM, 
Oklahoma,  under  Group  44  OK. 

The  survey  was  requested  by  the  BLM 
Area  Manager,  Oklahoma  Resource 
Area  Headquarters  (ORAH),  Oklahoma. 

The  dependent  resurvey  of  a  portion 
of  the  Third  Standard  Parallel  South,  a 
portion  of  the  subdivisional  lines,  and 
the  subdivision  of  section  34,  Township 
15  South,  Range  10  East,  New  Mexico 
Principal  Meridian,  New  Mexico,  under 
Group  857,  NM. 

These  surveys  were  requested  by  the 
District  Manager,  Las  Cruces  District, 
New  Mexico. 

The  plats  will  be  in  the  open  files  of 
the  New  Mexico  State  Office.  Bureau  of 
Land  Management,  P.O.  Box  1449,  Santa 
Fe,  New  Mexico  87504.  Copies  of  the 
plats  may  be  obtained  from  that  office 
upon  payment  of  $2.50  per  sheet. 
Kelley  R.  Williamson,  Jr., 
Acting  Chief.  Branch  of  Cadastral  Survey. 
|FR  Doc.  87-13299  Filed  6-10-87;  &-45  am) 

BN.UNOCOOC  43M-FB-M 


|NM  940-07-4520-12-08501 

New  Mexico;  Filing  of  Plat  of  Survey 

May  29.  1987. 

The  plat  of  survey  described  below 
was  officially  filed  in  the  New  Mexico 
State  Office,  Bureau  of  Land 
Management,  Santa  Fe,  New  Mexico, 
effective  at  XOSXi  a.m.  on  May  29, 1987. 

The  survey  representing  the 
retracement  of  a  portion  of  the 
subdivisional  lines  and  a  portion  of  the 
De-Na-Zin  Wilderness  Area  Boundary, 
Township  24  North,  Range  11  West. 


New  Mexico  Principal  Mendiaa,  New 
Mexico. 

This  survey  was  requested  by  the 
State  Director,  New  Mexico  State  Office, 
Santa  Fe.  New  Mexico. 

The  plat  will  be  in  the  open  files  of  the 
New  Mexico  State  Office.  Bureau  of 
Ijind  Management,  P.  O.  Box  1449, 
Santa  Fe,  New  Mexico  87504.  Copies  of 
the  plat  may  be  obtained  from  that 
office  upon  payment  of  $2.50  per  sheet. 
Kelley  R.  Wiltamson  |r.. 
Acting  Chief  Branch  of  Cadastral  Survey. 
|FR  Doc.  87-13300  Filed  6-10-18;  8:45  amj 

BIUJNQ  COOC  43tO-FB-M 

INM-940-07-4220-11;  NM  NM  01841871 

New  Mexico;  Proposed  Continuation 
of  Wittidrawal 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTKHK  Notice. 

summary:  The  Forest  Service,  U.S. 
Department  of  Agriculture  proposes  that 
a  182.79-acre  withdrawal  for  the  Tunnel 
Spring  Recreation  Area  continue  for  an 
additional  20  years.  The  land  will 
remain  closed  to  location  and  entry 
under  the  mining  laws,  and  has  been 
and  will  remain  open  to  leasing  under 
the  mineral  leasing  laws. 
DATE:  Comments  should  be  received  by 
September  9,  1987. 

ADDRESS:  Comments  should  be  sent  to: 
New  Mexico  State  Director,  P.O.  Box 
1449.  Santa  Fe.  NM  R7.5n4-144P. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kay  Thomas,  BlAl,  New  Mexico  State 
Office,  505-988-6589. 

The  Forest  Service,  U.S.  Department 
of  Agriculture,  proposes  that  the  existing 
land  withdrawal  made  by  Public  Land 
Order  No.  2798  dated  October  19. 1962, 
be  continued  for  a  period  of  20  years 
pursuant  to  Section  204  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976,  90  Stat.  2751,  43  U.S.C.  1714.  The 
land  is  described  as  follows: 

New  Mexiix)  Principal  Meridiayn 

Cibola  National  Forest 

T.  12N..  R.  5F.. 

Sec.  5.  lots  4  to  10,  inclusive.  S  V^SW  %, 
excluding  that  portion  lying  within  the 
boundary  of  the  Sandia  Mountain 
Wilderness  (PL  96-237  as  amended  by  PL 
96-24«). 

The  area  described  contain*  approximately 
182.79  acres  in  Sandoval  County. 

The  purpose  of  the  withdrawal  is  for 
protection  of  substantial  capital 
improvements  on  the  Sandia  Ranger 
District.  Cibola  National  Forest.  The 
withdrawal  closed  the  described  lands 
to  mining  but  not  to  surface  entry  or 


mmeral  leasing.  No  change  in  the 
segregative  effect  or  use  of  the  land  is 
proposed  by  this  action. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  p«?rsons 
who  wish  to  submit  comments  in 
connection  with  the  proposed 
withdrawal  continuation  may  present 
their  views  in  writing  to  the  New 
Mexico  State  Director  at  the  address 
indicated  above. 

The  authorized  officer  of  the  Bureau 
of  Land  Management  will  undertake 
such  investigations  as  are  necessary  to 
determine  the  existing  and  potential 
demand  for  the  land  and  its  resources.  A 
report  will  also  be  prepared  for 
consideration  by  the  Secretary  of  the 
Interior,  the  President,  and  Congress, 
who  will  determine  whether  or  not  the 
withdrawal  will  be  continued,  and  if  so, 
for  how  long.  The  final  determination  on 
the  continuation  of  the  withdrawal  will 
be  published  in  the  Federal  Register. 
The  existing  withdrawal  will  continue 
until  such  final  determination  is  made. 

Dated:  jiine  4.  1987. 
Monte  G.  |ordan. 
Associate  Slate  Director. 
|FR  Doc.  87-13301  Filed  6-10-87;  8:45  am) 

BILUNC  CODE  4310-fB-M 


[AZ-0  20-44 10-10J 

Environmental  Impact  Statement; 
Availability;  Lower  Gila  Soutti  Planning 
Area.  AZ 

AGENCY:  Bureau  of  Land  Management 
(BLM),  Interior. 

ACTION:  Notice  of  availability  of  scoping 
documentation.  Environmental 
Assessment  of  off-road  vehicle 
designation  and  the  Monitoring  Plan  for 
the  (LGS)  Resource  Management  Plan 
(RMP). 

summary:  Pursuant  to  section  102(2)(c) 
of  the  .National  Environmental  Policy 
Act  of  1969,  40  CFR  Part  1500  and  43 
CFR  1610.4-9  the  Bureau  of  l.and 
Management  has  reviewed  five  areas 
identified  through  the  scoping  process 
for  consideration  as  Areas  of  Critical 
Fjtvironmpnt  Concern.  None  of  these 
areas  met  the  criteria  of  relevance  and 
importance  and  will  not  receive  further 
consideration  for  ACEC  designation. 
Also  reviewed  through  the  scoping 
process  was  the  designation  of  off-road 
vehicle  (ORV)  use  areas.  An 
environmental  assessment  of  these 
alternatives  has  been  prepared  on  ORV 
designation  of  2.009.232  acres  of  public 
lands  within  the  I^wer  Gila  South  (IXJS) 
planning  area. 
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The  bureau  has  also  prepared  a 
monitoring  plan  for  the  LGS/RMP  which 
specifies  the  monitoring  standards  and 
intervals  that  will  be  followed  to  insure 
the  goals  and  objectives  of  the  RMP  are 
met. 

SUPPLEMENTARY  INFORMATION:  Copies 
of  the  scoping  documentation,  the  EA 
and  the  Monitoring  Plan  are  available 
from  BLM's  Phoenix  District  Office,  2015 
West  Deer  Valley  Road,  Phoenix, 
Arizona  85027.  Public  comments  on  the 
EA  will  be  accepted  for  a  period  of 
thirty  (30)  days  following  publication  of 
this  notice.  For  further  information 
contact  William  T.  Childress,  Lower 
Gila  Resource  Area  Manager,  may  be 
telephone  at  602-^63-4464.  Reading 
copies  may  be  reviewed  at  BLM's 
Arizona  State  Office.  3707  N.  7th  Street, 
Phoenix.  Arizona  85011,  phone  602-241- 
5504. 

Dated:  June  2. 1987. 
Henri  R.  Bisson, 

District  Manager. 

|FR  Doc.  87-13375  Filed  6-10-87:  8:45  amJ 

BILLING  CODE  4310-32-M 


Fish  and  Wildlife  Service 

Receipt  of  Applications  for  Permits; 
Gary  R.  Walker 

The  following  applicants  have  applied 
for  permits  to  conduct  certain  activities 
with  endangered  species.  This  notice  is 
provided  pursuant  to  section  10(c)  of  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531,  et  seq.): 
Applicant:  Gary  R.  Walker,  Pueblo, 

CO— PRT-717432 

The  applicant  requests  a  permit  to 
import  a  sport-hunted  trophy  from  a 
bontebok  (Damalicus  dorcas  dorcas] 
which  was  a  member  of  a  captive  herd 
maintained  by  Theo  Erasmus,  Orange 
Free  State.  Republic  of  South  Africa. 
The  herd  is  maintained  for  the  purpose 
of  sport  hunting.  The  applicant  contends 
that  permission  to  import  this  trophy 
will  enhance  the  likelihood  of  the 
continued  maintenance  of  this  herd  and 
thereby  enhance  the  likelihood  of  the 
survival  of  the  species. 

Applicant:  Honolulu  Zoo.  Honolulu, 
HI— PRT-718217 

The  applicant  requests  a  permit  to 
import  two  pairs  of  captive  bom  gavials 
(Gavialis  gan^eticus]  from  Arignar 
Anna  Zoological  Park,  Tamil  Nadu. 
South  India,  for  the  purposes  of  captive 
propagation  and  exhibition. 

Applicant:  Massachusetts  Division  of 
Fisheries  and  Wildlife,  Boston,  MA — 
PRT-685757 


The  applicant  requests  renewal  and 
amendment  of  their  previous 
Endangered  Species  permit  by 
increasing  the  number  of  red-bellied 
turtles  (Pseudemys  rubriventris  bangsi) 
they  were  previously  authorized  to 
capture  for  headstarting  from  20 
halchlings  to  up  to  200  hatchings 
annually. 

Applicant:  Robert  Michel.  Elmhurst.  IL— 

PRT-71628 

The  applicant  requests  a  permit  to 
import  a  sport-hunted  trophy  from  a 
bontebok  [Damalicus  dorcas  dorcas) 
which  was  a  member  of  a  captive  herd 
maintained  by  G.  A.  Sparks,  Farm 
Clifton,  Queenstown  Republic  of  South 
Africa.  The  herd  is  maintained  for  the 
purpose  of  sport  hunting.  The  applicant 
contends  that  permission  to  import  this 
trophy  will  enhance  the  likelihood  of  the 
continued  maintenance  of  this  herd  and 
thereby  enhance  the  likelihood  of  the 
survival  of  the  species. 

Applicant:  Vargas  Productions.  North 
Hollywood,  CA— PRT-717784 
In  52  CFR  17643,  May  11, 1987,  the 
Notice  of  Receipt  for  this  application 
states  that  the  applicant  was  requesting 
a  permit  to  export  and  re-import  two 
female  Asian  elephants  [Elephas 
maximus)  that  are  being  held  in 
captivity  for  the  purpose  of  conservation 
education.  In  addition,  the  applicant  is 
requesting  to  purchase  these  elephants 
from  their  original  owner.  The  public 
comment  period  will  not  be  extended 
and  will  terminate  June  11, 1987. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  to  the  public  during  normal 
business  hours  (7:45  am  to  4:15  pm) 
Room  611. 1000  North  Glebe  Road. 
Arlington,  Virginia  22201,  or  by  writing 
to  the  Director,  U.S.  Fish  and  Wildlife 
Service  of  the  above  address. 

Interested  persons  may  comment  on 
any  of  these  applications  within  30  days 
of  the  date  of  this  publication  by 
submitting  written  views,  arguments,  or 
data  to  the  Director  at  the  above 
address.  Please  refer  to  the  appropriate 
PRT  number  when  submitting 
comments. 

Dated:  May  20. 1987. 
R.  K.  Robinson, 

Chief  Branch  of  Permits  Federal  Wildlife 
Permit  Office. 

[FR  Doc.  87-11997  Filed  6-10-87;  8:45  amj 

BILLINO  CODE  4310-S5-M 


Receipt  of  Applications  for  Permits 

The  following  applicants  have  applied 
for  permits  to  conduct  certain  activities 
with  endangered  species.  This  notice  is 
provided  pursuant  to  section  10(c)  of  the 


Endangered  Species  Act  of  1973.  as 
amended  (16  U.S.C.  1531,  et  seq.): 
International  Animal  Exchange- 

Femdale,  MI-PRT-718279 

The  applicant  requests  a  permit  to 
purchase  in  foreign  commerce  from  the 
Rangoon  Zoological  Gardens.  Rangoon, 
Burma,  and  sell  and  ship  to  the  Taipei 
Municipal  Zoo,  Taipei,  Taiwan,  two 
female  mandrills  (Papio  sphinx)  bom  at 
the  Rangoon  Zoo.  The  mandrills  are  to 
be  used  for  enhancement  of  the 
propagation  and  survival  of  the  species 
through  captive  propagation  and 
education  of  the  public  about  the 
conservation  needs  of  the  species. 
Applicant:  ECOS  Management  Criteria, 

Inc.,  Cypress,  CA— PRT-718459 

The  applicant  requests  a  permit  to 
live-capture  and  immediately  release 
giant  kangaroo  rats  [Dipodomys  ingens] 
during  a  survey  of  Los  Gatos  and 
Warthan  Creek  Reser\oir  sites  in 
California  to  determine  the  status  and 
distribution  of  this  species  in  the  survey 
sites.  Applicant  will  also  survey  for  the 
San  Joaquin  kit  fox  ( Vulpes  macrotis 
mutica)  and  blunt-nosed  leopard  lizard 
[Gambelia  si/us)  by  walking  transects 
and  using  spotlights  at  night. 
Applicant:  St.  Louis  District-U.S.  Army 

Corps  of  Engineers.  St.  Louis.  MO- 

PRT-718291 

The  applicant  requests  a  permit  to 
take  100  to  200  individuals  of  Higgins' 
eye  pearly  mussel  (Lampsilis  higginsi) 
and  pink  mucket  pearly  mussel 
(Lampsilis  orbiculata)  from  the 
Mississippi  River,  Wisconsin  and  Iowa, 
the  Meramec  River,  Missousi,  The 
Osage  River,  Missouri,  the  Black  River 
System,  Arkansas,  the  White  Water 
System,  Arkansas  and  Missouri,  the 
Lower  Ohio  River,  Kentucky,  the 
Kanawha  River,  West  Virginia,  the 
Cumberland  River,  Tennessee,  and  the 
Tennessee  River,  Tennessee  and 
Alabama  for  the  prupose  of  scientific 
research.  The  applicant  plans  to 
evaluate  the  taxonomic  status  of  these 
species,  determine  feasibility  of  rearing 
and  seeding  juveniles,  and  conduct  an 
impact  study  of  tow  traffic.e  Five 
thousand  individuals  are  expected  to  be 
released  back  to  the  Mississippi  River. 
Applicant:  Humbert  Thummler  c/o 

Conroe  Taxidermy,  Conroe,  TX-PRT- 

713914 

The  applicant  requests  a  permit  to 
import  a  trophy  from  a  bontebok 
[Damaliscus  dorcas  dorcas)  which  was 
a  member  of  a  captive  herd  maintained 
by  E.L.  Pringle,  Bedford,  Republic  of 
South  Africa.  The  herd  is  maintained  for 
the  purpose  of  sport  hunting.  The 
applicant  contends  that  permission  to 
import  this  trophy  will  enhance  the 
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likelihood  of  the  continued  maintenance 
of  this  herd  and  thereby  enhunce  the 
likelihood  of  the  survival  of  the  species. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  to  the  public  during  normal 
business  hours  (7:45  am  to  4:15  pm) 
Room  611, 1(XX)  North  Glebe  Road, 
Arlington.  Virginia  22201,  or  by  writing 
to  the  Director,  U.S.  Fish  and  Wildlife 
Service  of  the  above  address. 

Interested  persons  may  comment  on 
any  of  these  applications  within  30  days 
of  the  date  of  this  publication  by 
submit'ing  written  views,  arguments,  or 
data  10  the  Director  at  the  above 
address.  Please  refer  to  the  appropriate 
PRT  number  when  submitting 
comments. 

Dated:  May  22. 1987. 
R.K.  Robinson, 

Chief,  Hmach  of  Permits.  Feikral  Wildlife 
Permit  Office. 

(FR  Doc  87-12196  Filed  6-10-87;  8:45am| 
BILUNG  CODE  4310-M-M 


INTERNATIONAL  TRADE 
COMMISSION 

{Investigation  No.  731-TA-355  (Flnal)| 

Certain  Silica  Filament  Fabric  From 
Japan 

agency:  International  Trade 

Commission. 

action:  Institution  of  a  final 

antidumping  investigation  and 

scheduling  of  a  hearing  to  be  held  in 

connection  with  the  investigation. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  institution  of  final 
antidumping  investigation  No.  731-TA- 
355  (Final)  under  section  735(b)  of  the 
Tariff  Act  of  1930  (19  U.S.C.  1673d(b))  to 
determine  whether  an  industry  in  the 
United  States  is  materially  injured,  or  is 
threatened  with  material  injury,  or  the 
establishment  of  an  industry  in  the 
United  States  is  materially  retarded,  by 
reason  of  imports  from  |apan  of  woven 
fabrics,  of  glass  (silica  filaments), 
whether  or  not  colored,  containing  not 
over  17  percent  of  wool  by  weight, 
provided  for  in  items  338.25  and  338.27 
of  the  Tariff  Schedules  of  the  United 
States,  that  have  been  found  by  the 
Department  of  Commerce,  in  a 
preliminary  determination  to  be  sold  in 
the  United  States  at  less  than  fair  value 
(LTFV).  Unless  the  investigation  is 
extended.  Commerce  will  make  its  final 
LTFV  determination  on  or  before  |uly  20. 
1987  and  the  Commission  will  make  its 
filial  injury  determination  by  September 
9. 1987  (see  sections  735(a)  and  735(b)  of 


the  act  (19  U.S.C.  1673d(a)  and 
1673d(b))). 

For  further  information  concerning  the 
conduct  of  this  investigation,  hearing 
procedures,  and  rules  of  general 
application,  consult  the  Commission's 
Rules  of  Practice  and  Procedure.  Part 
207.  Subparts  A  and  C  (19  CFR  Part  207). 
and  Part  201.  Subparts  A  through  E  (19 
CFR  Part  201). 

EFFECTIVE  date:  Mbv  13, 1987. 

FOR  further  information  CONTACT: 

Stephen  A.  Vastagh  (202-52:M)283), 
Office  of  Investigations.  U.S. 
International  Trade  Commission.  701  E 
Street  NW.,  Washington,  DC  20436. 
Hearing-impaired  individuals  are     ^ 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-724- 
(XX)2.  Persons  with  mobility  impairments 
who  will  need  special  assistance  in 
gaining  access  to  the  Commission 
should  contact  the  Office  of  the 
Secretary  at  202-523-0161. 

SUPPLEMENTARY  INFORMATION: 

Background. 

This  investigation  is  being  instituted 
as  a  result  of  an  affirmative  preliminary 
determination  by  the  Department  of 
Commerce  that  imports  of  certain  silica 
filament  fabric  from  Japan  are  being 
sold  in  the  United  States  at  less  than  fair 
value  within  the  meaning  of  section  731 
of  the  act  (19  U.S.C.  1673).  The 
investigation  was  requested  in  a  petition 
filed  on  October  27, 1986.  by  counsel  on 
behalf  of  Ametek,  Inc.  (Haveg  Division), 
of  Wilmington,  DE,  and  HITCO  of 
Newport  Beach.  CA.  In  response  to  that 
petition  the  Commission  conducted  a 
preliminary  antidumping  investigation 
and.  on  the  basis  of  information 
developed  during  the  course  of  that 
investigation,  determined  that  there  was 
a  reasonable  indication  that  an  industry 
in  the  United  Slates  was  materially 
injured  by  reason  of  imports  of  the 
subject  merchandise. 

Participation  in  the  investigation 

Persons  wishing  to  participate  in  this 
investigation  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
§  201.11  of  the  Commission's  rules  (19 
CFR  201.11).  not  later  than  twenty-one 
(21)  days  after  the  publication  of  this 
notice  in  the  Federal  Register.  Any  entry 
of  appearance  filed  after  this  date  will 
be  referred  to  the  Chairman,  who  will 
determine  whether  to  accept  the  late 
entry  for  good  cause  shown  by  the 
person  desiring  to  file  the  entry. 


Service  list 

Pursuant  to  §  201.11(d)  of  the 
Commissions  rules  (19  CTO  201.11(d). 
the  Secretary  will  prepare  a  service  list 
containing  the  names  and  addresses  of 
all  persons,  or  their  representatives, 
who  are  parties  to  this  investigation 
upon  the  expiration  of  the  period  for 
filing  entries  of  appearance.  In 
accordance  with  5  201.16(c)  and  207.3  of 
the  rules  (19  CFR  201.16(c)  and  207.3), 
each  document  filed  by  a  party  to  the 
investigation  must  be  served  on  all  other 
parties  to  the  investigation  (as  identified 
by  the  service  list),  and  a  certificate  of 
service  must  accompany  the  document. 
The  Secretary  will  not  accept  a 
document  for  filing  without  a  certificate 
of  service. 

Staff  report 

A  public  version  of  the  prehearing 
staff  report  in  this  investigation  will  be 
placed  in  the  public  record  on  July  21. 
1987.  pursuant  to  §  207.21  of  the 
Commission's  rules  (19  CFR  207.21). 

Hearing 

The  Commission  will  hold  a  hearing  in 
connection  with  this  investigation 
beginning  at  9:30  a.m.  on  August  5. 1987. 
at  the  U.S.  International  Trade 
Commission  Building.  701  E  Street  NVV.. 
Washington.  DC.  Requests  to  appear  at 
the  hearings  should  be  filed  in  writing 
with  the  Secretary  to  the  Commission 
not  later  than  the  close  of  business  (5:15 
p.m.)  on  July  29. 1987.  All  persons 
desiring  to  appear  at  the  hearing  and 
make  oral  presentations  should  file 
prehearing  briefs  and  attend  a 
prehearing  conference  to  be  held  at  9:30 
a.m.  on  July  31,  1987.  in  room  117  of  the 
U.S.  International  Trade  Commission 
Building.  The  deadline  for  filing 
prehearing  briefs  is  July  31. 1987. 

Testimony  at  the  public  hearing  is 
governed  by  §  207.23  of  the 
Commission's  rules  (19  CFR  207.23).  This 
rule  requires  that  testimony  be  limited  to 
a  nonconfidential  summary  and  analysis 
of  material  contained  in  prehearing 
briefs  and  to  information  not  available 
at  the  time  the  prehearing  brief  was 
submitted.  Any  written  materials 
submitted  at  the  hearing  must  be  filed  in 
accordance  with  the  procedures 
described  below  and  any  confidential 
materials  must  be  submitted  at  least 
three  (3)  working  days  prior  to  the 
hearing  (see  §  201.6(b)(2)  of  the 
Commission's  rules  (19  CFR  201.6(b)(2))). 

Written  submissions 

All  legal  arguments,  economic 
analyses,  and  factual  materials  relevant 
to  the  public  hearing  should  be  included 
in  prehearing  briefs  in  accordance  with 
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§  207.22  of  the  Commission's  rules  (19 
CFR  207.22).  Posthearing  briefs  must 
conform  with  the  provisions  of  section 
207.24  (19  CFR  207.24)  and  must  be 
submitted  not  later  than  the  close  of 
business  on  August  12. 1987.  In  addition, 
any  person  who  has  not  entered  an 
appearance  as  a  party  to  the 
investigation  may  submit  a  written 
statement  of  information  pertinent  to  the 
subject  of  the  investigation  on  or  before 
August  12, 1987. 

A  signed  original  and  fourteen  (14) 
copies  of  each  submission  must  be  filed 
with  the  Secretary  to  the  Commission  in 
accordance  with  §  201.8  of  the 
Commission's  rules  (19  CFR  201.8).  All 
written  submissions  except  for 
confidential  business  data  will  be 
available  for  public  inspection  during 
regular  business  hours  (8:45  a.m.  to  5:15 
p.m.)  in  th  Office  of  the  Secretary  to  the 
Commission. 

Any  business  information  for  which 
confidential  treatment  is  desired  must 
be  sumifted  separately.  The  envelope 
and  all  pages  of  such  submissions  must 
be  clearly  labeled  "Confidential 
Business  Information."  Confidential 
submissions  and  requests  for 
confidential  treatment  must  conform 
with  the  requirements  of  §  201.6  of  the 
Commission's  rules  (19  CFR  201.6). 

Authority:  This  investigation  is  being 
conducted  by  under  authority  of  the  Tariff 
Act  of  1930,  title  VII.  This  notice  is  published 
pursuant  to  §  207,20  of  the  Commission's  rules 
(19  CFR  207.20), 

Issued;  June  5,  1987, 

By  order  of  the  Commission. 
Kenneth  R.  Mason. 
Secretary. 

[FR  Doc.  87-13271  Filed  6-10-87;  8:45  am] 
BILLING  CODE  7020-02-M 


f  Investigations  Nos.  731-TA-341,  344,  345 

(Final)  1 

Tapered  Roller  Bearings  and  Parts 
Ttiereof,  and  Certain  Housings 
Incorporating  Tapered  Rollers  From 
Hungary,  The  People's  Republic  of 
China,  and  Romania 

Determination 

On  the  basis  of  the  record  '  developed 
in  the  subject  investigation,  the 
Commission  determines.^  pursuant  to 
section  735(b)(1)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1673d(b)(l)).  that  an  industry 
in  the  United  States  is  materially  injured 
by  reason  of  imports  from  Hungary,  the 


'  The  record  is  defined  in  \  207.2(i|  of  the 
Commission's  Rules  of  Practice  and  Procedure  (19 
CFR  207.Z(i)). 

•  Chairman  Liebeler  and  Vice  Chairman 
Brunsdale  dissenting 


People's  Republic  of  China  and  Romania 
of  tapered  roller  bearings  and  parts 
thereof,  and  certain  housings 
incorporating  tapered  rollers,  all  the 
foregoing  provided  for  in  items  680.3040, 
680,3932.  680.3934.  680.3938,  680.3940. 
681.1010,  or  692.3295  of  the  Tariff 
Schedules  of  the  United  States,  that 
have  been  found  by  the  Department  of 
Commerce  to  be  sold  in  the  United 
States  at  less  than  fair  value  LTFV). 

Further,  pursuant  to  section 
735(b)(4)(A)  of  the  Act  (19  U.S.C. 
1673d(b)(4)(A)),  the  Commission 
determines  that  the  material  injury  in 
the  investigation  involving  imports  from 
Romania  is  not  by  reason  of  massive 
imports  over  a  relatively  short  period  to 
an  extent  that,  in  order  to  prevent  such 
material  injury  from  recurring,  it  is 
necessary  to  impose  the  antidumping 
duty  retroactively  on  these  imports. 

Background 

The  Commission  instituted  this 
investigation  effective  February  6, 1987, 
following  preliminary  determinations  by 
the  Department  of  Commerce  that 
imports  of  the  subject  merchandise  from 
Hungary,  the  People's  Republic  of  China, 
and  Romania  are  being  sold  at 
LTFVwithin  the  meaning  of  section  731 
of  the  Act  (19  U.S.C.  1673).  Notice  of  the 
institution  of  the  Commission's 
investigations  and  of  a  public  hearing  to 
be  held  in  connection  therewith  was 
given  by  posting  copies  of  the  notice  in 
the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission, 
Washington,  DC.  and  by  publishing  the 
notice  in  the  Federal  Register  of 
February  26, 1987  (52  FR  5841).  The 
hearing  was  held  in  Washington,  DC,  on 
May  12, 1987,  and  all  persons  who 
requested  the  opportunity  were 
permitted  to  appear  in  person  or  by 
counsel. 

The  Commission  transmitted  its 
determinations  in  these  investigations  to 
the  Secretary  of  Commerce  on  June  5, 
1987.  The  views  of  the  Commission  are 
contained  in  USITC  Publication  1983 
(June  1987),  entitled  "Tapered  Roller 
Bearings  and  Parts  Thereof,  and  Certain 
Housings  Incorporating  Tapered  Rollers 
from  Hungary,  The  People's  Republic  of 
China,  and  Romania:  Determinations  of 
the  Commission  in  Investigations  Nos. 
731-TA-341,  344.  and  345  (Final)  Under 
the  Tariff  Act  of  1930,  Together  With  the 
Information  Obtained  in  the 
Investigations." 

Issued;  June  5.  1987. 

By  Order  of  the  Commission: 
Kenneth  R.  Mason, 
Secretary. 
[FR  Doc.  87-13272  Filed  6-10-87;  8:45  am) 

BILLING  CODE  7020-02-M 


INTERSTATE  COMMERCE 
COMMISSION 

.(Docket  No.  AB-19  (Sub-No.  135X)1 

The  Baltimore  and  Ohio  Railroad  Co.— 
Abandonment  Exemption;  Athens  and 
Washington  Counties,  OH;  Correction 

June  2. 1987. 

A  notice  of  exemption  was  published 
in  the  Federal  Register  on  May  1, 1987. 
with  respect  to  the  abandonment  by  The 
Baltimore  and  Ohio  Railroad  Company 
which  has  merged  into  The  Chesapeake 
and  Ohio  Railway  Company  (C&O)  of 
its  line  between  Mileposf  159.6.  V.S. 
8420-1-56,  at  or  near  Athens  and 
Milepost  189.6.  V.S.  10006-1-00.  at  or  near 
Belpre.  a  distance  of  approximately  30 
miles  in  Athens  and  Washington 
Counties.  OH. 

By  letter  dated  May  6. 1987.  C&O 
states  that  it  does  not  presently  desire  to 
abandon  approximately  0.8  miles  of  this 
line.  Accordingly,  the  notice  of 
exemption  must  be  modified  by 
describing  the  C&O  line  now  proposed 
for  abandonment  as  between  Milepost 
159.6.  V.S.  84204-56,  at  or  near  Athens 
and  Milepost  188.8.  V.S.  9963-1-16,  at  or 
near  Belpre.  a  distance  of  approximately 
29.2  miles  in  Athens  and  Washington 
Counties.  OH. 

By  the  Commission.  Jane  F.  Mackall, 
Director,  Office  of  Proceedings, 
Noreta  R,  McGee, 
Secretary. 
(FR  Doc.  87-13058  Filed  6-10-87;  8:45  am) 

BILLING  CODE  703S-01-M 


(Docket  No.  AB-288X1 

Franklin  County  Railroad  Corp. — 
Abandonment  Exemption;  Decision — 
Franklin  County,  NC 

agency:  Interstate  Commerce 
Commission. 

action:  Notice  of  proposed  exemption. 

SUMMARY:  Franklin  County  Railroad 
Corporation  (Franklin)  has  filed  a 
petition  seeking  an  exemption  under  49 
U.S.C.  10505  from  the  requirements  of  49 
U.S.C.  10903,  et  seq.,  to  abandon  service 
over  its  entire  9.64  mile  line  of  railroad 
between  Franklinton,  NC.  and 
Louisburg,  NC.  The  Commission  has 
determined  that  there  should  be  notice 
and  comment  because  the  impact  of  the 
proposed  abandonment  on  shippers 
using  this  line  cannot  be  ascertained 
from  the  present  record. 

We  are  requiring  Franklin  to  serve  a 
copy  of  our  decision  in  this  proceeding 
on  all  shippers  on  the  line  within  5  days 
of  the  decision  service  date. 
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DATES:  Comments  must  be  filed  with  the 
Commission  and  served  on  petitioner's 
representative  by  July  1. 1987.  Replies  to 
the  comments  must  be  filed  by  July  13. 
1987. 

ADDRESSES:  Send  an  original  and  10 
copies  of  comments  and  replies  referring 
to  Docket  No.  AB-288X  to:  Office  of  the 
Secretary.  Case  Control  Branch. 
Interstate  Commerce  Commission. 
Washington,  DC  20423. 

Send  one  copy  to  petitioner's 
representative:  Fritz  R.  Kahn.  Suite  1000, 
1660  L  Slrppl.  NW  ,  Washington,  DC 
20036 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  H.  Dettmar,  (202)  275-7245. 

SUPPLEMENTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to  T.S. 
InfoSystems,  Inc.,  Room  2229,  Interstate 
Commerce  Commission  Building, 
Washington,  DC  20423,  or  call  289-4357. 
Decided:  |une  4. 1987. 

By  the  Commission.  Chaintian  Gradison. 
Vice  Chairman  LamtK>ley.  Commissioners 
Sterrell.  Andre,  and  Simmons. 

Noreta  R.  McGee, 

Secretary. 

|FR  Doc.  87-13325  Filed  8-10-87;  8:45  am| 

BILLING  COOC  703»-01-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Quotas  for  Controlled  Substances  in 
Schedules  I  and  II 

agency:  Drug  Enforcement 
Administration,  Justice. 
ACTION:  Notice  of  established  1987 
aggregate  production  quotas. 

SUMMARY:  This  notice  establishes 
revised  1987  aggregate  production 
quotas  for  controlled  substances  in 
Schedule  II,  as  required  under  the 
Controlled  Substances  Act  of  1970. 

date:  This  order  is  effective  June  11, 

1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Howard  McClain,  Jr..  Chief.  Drug 
Control  Section.  Drug  Enforcement 
Administration.  1405  Eye  Street  NW.. 
Washington.  DC  20537,  Telephone:  (202) 
633-1366. 

supplementary  INFORMATION:  Section 
306  of  the  Controlled  Substances  Act  (21 
U.S.  Code  826)  requires  the  Attorney 
General  to  establish  aggregate 
production  quotas  for  all  controlled 
substances  in  Schedules  I  and  II  eacy 
year.  This  responsibility  has  been 


delegated  to  the  Administrator  of  the 
Drug  Enforcement  Administration 
pursuant  to  §0.100  of  Title  28  of  the    .   - 
Code  of  Federal  Regulations. 

On  April  7. 1987.  a  notice  of  the 
proposed  revised  1987  aggregate 
production  quotas  for  certain  controlled 
substances  in  Schedule  II  was  published 
in  the  Federal  Register  (52  FR  11137).  All 
interested  parties  were  invited  to 
comment  on  or  object  to  these  proposed 
aggregate  production  quotas  on  or 
before  May  7, 1987. 

One  comment  was  received  from  Eli 
Lilly  and  Company  of  Indianapolis. 
Indiana,  relative  to  the  proposed  revised 
aggregate  production  quota  fur 
dextropropoxyphene.  Eli  Lilly  and 
Company  commented  that  based  on  its 
current  projected  net  disposal  rate  and 
the  desirability  of  having  approximately 
50  percent  year-end  inventory  of  its  1987 
dispositions,  the  company  respectfully 
requests  that,  if  necessary,  the  1987 
proposed  revised  aggregate  production 
quota  for  dextropropoxyphene  be 
increased.  DEA  has  reviewed  the  data 
submitted  by  Eli  Lilly  as  well  as  newly 
available  information  concerning  the 
projected  needs  for  dextropropoxyphene 
in  1987.  Based  on  this  information.  DEA 
is  changing  the  1987  aggregate 
production  quota  for 
dextropropoxyphene  to  77.917 
kilograms.  No  other  comments  and  no 
requests  for  a  hearing  were  received. 

Pursuant  to  sections  3(c)(3)  and 
3(e)(2)(C)  of  Executive  Order  12291.  the 
Director  of  the  Office  of  Management 
and  Budget  has  been  consulted  with 
respect  to  these  proceedings. 

The  Administrator  hereby  certifies 
that  this  matter  will  have  no  significant 
impact  upon  small  entities  within  the 
meaning  and  intent  of  the  Regulatory 
Flexibility  Act.  5  U.S.  Code  601.  et  seq. 
The  establishment  of  annual  aggregate 
production  quotas  for  Schedules  I  and  II 
controlled  substances  is  mandated  by 
law  and  by  the  international 
commitments  of  the  United  States.  Such 
quotas  impact  predominantly  upon 
major  manufacturers  of  the  affected 
controlled  substances. 

Therefore,  under  the  authority  vested 
in  the  Attorney  General  by  section  306 
of  the  Controlled  Substances  Act  of  1970 
(21  U.S.  Code  826)  and  delegated  to  the 
Administrator  of  the  Drug  Enforcement 
Administration  by  §  0.100  of  Title  28  of 
the  Code  of  Federal  Regulations,  the 
Administrator  hereby  orders  that  the 
1987  revised  aggregate  production 
quotas  be  established  as  follows: 


BaaK  dcM 


Sctwdule  N 
AHsnUral 
Amobartxtal 
Ampfwtamne . 


EsUMahMl 


1987 

Production 

quotas 

(expressed 

as  gianis  o) 

•nnydrous 

add  or 

base) 


0 

0 

372.000 

60.199.000 

3.814.000 

1.3K.00O 


Code»>e  (Kx  sale)   

Codame  (Kx  cooversion) 

Oesonyephednne 

1.300.000  grams  Kx  (tie  produclton  o(  i«vodeso<yeoriednne 
tor  use  tn  a  norxxxitroMed.  nonprescnption  product,  arwj 
14.000  grams  lor  (he  producaon  ol  meit^mphelamme 


Oeitropropo>ypha<w .. 

CMtydrocodsme 

Optierxxylate 

Hytkocodone 

Hydrorticrphorte 

LevorpivMNri . 


Methadone 

Uetttadone  Irttermedtate  (4-Cyano-?Kil«nelhyt»- 

mino-4.4  dvhenylbutane)  

Maed  MliatOMls  ot  Opwm __ 

Morphine  (tor  sale)  

Morphine  (for  conversion)  

Opium  (Unclures.  eitracts,  etc. 

terms  ot  USP  powdered  opwnt).. 

Oxycodone  (tor  aale) , 

PentobaiMal  

Pt>ervTielrajine 

Pt>er»ytace1or>e _„. 

SecotMrMal     


77.917,000 

444.000 

971.000 

2.431.000 

206.000 

14.500 

11.596.000 

1^31.000 

1,539.000 

3.000 

2.802.000 

64.466.000 

1.676.000 

2.202.000 

12,937.000 

0 

944,000 

927.000 


Dated:  May  27, 1987. 
John  C.  Lawn, 

Administrator.  Drug  Enforcement 

Administration. 

|FR  Doc.  87-1.3343  Filrd  6-10-87;  8:45  am) 
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NATIONAL  AERONAIJTIGS  AND 
SPACE  ADMINISTRATION 

I  Notice  87-531 

NASA  Advisory  Council  (NAG),  Space 
Applications  Advisory  Committee 
(SAAC);  Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 

ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act.  Pub. 
L  92-463.  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NASA  Advisory  Council.  Space 
Applications  Advisory  Committee. 

Date  and  Time:  June  23. 1987.  9  a.m.-S 
p.m.,  June  24, 1987,  8:30  a.m.-4  p.m.,  June 
25, 1987,  9  a.m.-12  p.m. 

ADDRESS:  NASA  Headquarters.  600 
Independence  Avenue.  SW., 
Washington.  DC  20546. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Kay  j.  Arnold,  Code  L£.  .National 


Aeronautics  and  Space  Administration. 
Washington  DC  20546  (202/453-1707). 

supplementary  INFORMATION:  The 

NAC  Space  Applications  Advisory 
Committee  consults  with  and  advises 
the  Council  and  NASA  on  plans  for 
work  in  progress  on,  and 
accomplishments  for  NASA's  Space 
Applications  programs.  The  Committee 
is  chaired  by  Mr.  Leonard  Jaffe  and  is 
composed  of  32  members.  The 
Committee  operates  both  through  a 
number  of  informal  subcommittees  and 
as  a  whole.  The  agenda  which  follows 
include  all  Committee  and 
subcommittee  sessions.  The 
Microgravity  Subcommittee  meeting  will 
be  closed  Tuesday,  June  23,  from  9  a.m. 
to  Noon,  to  allow  for  a  discussion  on 
evaluations  of  individuals  associated 
with  the  extramural  research  centers. 
The  Full  Committee  meeting  will  be 
closed  Wednesday,  June  24.  from  1:30 
p.m.  until  4  p.m.,  to  allow  for  a 
discussion  on  committee  membership. 
The  Information  Systems  Subcommittee 
will  be  closed  Friday,  June  25,  from  10 
a.m.  to  Noon,  to  allow  for  a  discussion 
on  subcommittee  membership.  Such 
discussions  would  invade  the  privacy  of 
the  individuals  involved.  Since  these 
sessions  will  be  concerned  with  matters 
listed  in  5  U.S.C.  552b(c)(6).  it  has  been 
determined  that  the  meeting  will  be 
closed  to  the  public  for  these  periods  of 
time.  The  remainder  of  the  meeting  will 
be  open  to  the  public  up  to  the  seating 
capacity  of  the  rooms.  It  is  imperative 
that  the  meeting  be  held  on  these  dates 
to  accommodate  the  scheduling 
priorities  of  the  key  participants. 

Type  of  Meeting:  Open  -  except  for 
closed  sessions  as  noted  in  the  agenda 
below. 

Agenda:  June  23. 1987. 

Communications  Subcommittee  - 
NASA  Headquarters.  Room  226B. 

9  a.m.  Heaijquarters  Status  Report. 
9:30  a.m.  Advanced  Communications 

Technology  Satellite  System  Program 
Report. 

10  a.m.  Mobile  Satellite 
Communications  Report. 

10:30  a.m.  Technology  Development 
Plan  for  Future  Systems. 

11  a.m.  Office  of  Space  Station 
Presentation. 

11:30  a.m.  Office  of  Space  Tracking 
and  Data  Relay  Satellite  System 
Presentation. 

12  p.m.  Break. 

1  p.m.  Discussion  Topics: 
Manufacturing  Technology  for 
Terminals.  Unconventional  Satellite 
System  Configuration.  Integration  of 
NASA  Communication  Activity  Across 
Several  Code  Offices,  Process  for 
Subcommittee  being  informed/ 
regularize  yearly  schedule. 


5  p.m.  Adjourn. 

Microgravity  Subcommittee  -  Capital 
Gallery  West  Wing,  Room  100. 
9  a.m.  Closed  session. 
12  p.m.  Break. 

I  p.m.  Briefing  by  Microgravity 
Science  and  Applications  Division  on  In- 
house  Program. 

2:30  p.m.  Plans  for  Summer  Study  to 
formulate  long-range  plans. 

4  p.m.  Discussion  of  Report  of  the 
Discipline  Working  Groups. 

5  p.m.  Adjourn. 

Information  Systems  -  Capital  Gallery 
East  Wing.  Room  770. 

9  a.m.  NASA  Dependence  on 
Information  Systems. 

II  a.m.  Information  System  Strategic 
Planning. 

12  p.m.  Break. 

1  p.m.  Continue  Discussion  on 
Strategic  Planning. 

3  p.m.  Science  Communications 
Network  Planning. 

5  p.m.  Adjourn 
June  24, 1987 

Fu/J  Committee  -  NASA 
Headquarters,  Room  226A. 

8:30  a.m.  Introduction.  Review  of 
Agenda,  and  Purpose  of  Meeting. 

9  a.m.  Congressional  Action  on  FY  88 
Budget.  Prospects  for  the  FY  1989 
Budget. 

9:30  a.m.  Review  of  Subcommittee 
Activities:  Remote  Sensing, 
Communications.  Information  Systems. 
Microgravity. 

10:30  a.m.  Status  of  Office  of  Space 
Science  and  Applications  (OSSA) 
Programs.  Views  on  the  Role  of  SAAC  in 
Advising  OSSA. 

12:30  p.m.  Break. 

1:30  p.m.  Closed  Session. 

4  p.m.  Adjourn. 
June  25. 1987 

Information  Systems  -  Capital  Gallery 
East,  Room  770. 

9  a.m.  Continued  Discussion  on 
Network  Planning. 

10  a.m.  Closed  session. 
12  p.m.  Adjourn. 

Richard  L  Daniels. 

Advisory  Committee  Management  Officer. 

National  Aeronautics  and  Space 

Administration. 

JuHR  5. 1987. 

jFR  Doc.  87-13273  Filed  6-10-87;  8:45  am] 

BILLING  CODE  7510-1-11 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Records  Schedules 

agency:  National  Archives  and  Records 
Administration,  Office  of  Records 
Administration. 


ACTION:  Notice  of  availability  of 
propsoed  records  schedules;  request  for 


comments. 


SUMMARY:  The  National  Archieves  and 
Records  Administration  (NARA) 
publishes  notice  at  least  once  monthly 
of  certain  Federal  agency  requests  for 
records  disposition  authority  (records 
schedules).  Records  schedules  identify 
records  of  sufficient  value  to  warrant 
preservation  in  the  .National  Archives  of 
the  United  States.  Schedules  also 
authorize  agencies  after  a  specified 
period  to  dispose  of  records  lacking 
administrative,  legal,  research,  or  other 
value.  Notice  is  published  for  records 
schedules  that  (1)  propose  the 
destruction  of  records  not  previously 
authorized  for  disposal,  or  (2)  reduce  the 
retention  period  for  records  already 
authorized  for  disposal.  NARA  invites 
public  comments  on  such  schedules,  as 
required  by  44  U.S.C.  3303a(a). 

DATE:  Requests  for  copies  must  be 
received  in  writing  on  or  before  July  27, 
1987.  Once  the  appraisal  of  the  records 
is  completed,  NARA  will  send  a  copy  of 
the  schedule.  The  requester  will  be 
given  30  days  to  submit  comments. 

ADDRESS:  Address  requests  for  single 
copies  of  schedules  identified  in  this 
notice  to  the  Records  Appraisal  and 
Disposition  Division  (NIR).  National 
Archives  and  Records  Administration, 
Washington,  DC  20408  Requesters  must 
cite  the  control  number  assigned  to  each 
schedule  when  requesting  a  copy.  The 
control  number  appears  in  parentheses 
immediately  after  the  name  of  the 
requesting  agency, 

SUPPLEMENTARY  INFORMATION:  Each 

year  U.S.  Government  agencies  create 
billions  of  records  on  paper,  film, 
magnetic  tape,  and  other  media.  In  order 
to  control  this  accumulation,  agency 
records  managers  prepare  records 
schedules  specifying  when  the  agency 
no  longer  needs  the  records  and  what 
happens  to  the  records  after  this  period. 
Some  schedules  are  comprehensive  and 
cover  all  the  records  of  an  agency  or  one 
of  its  major  subdivisions.  These 
comprehensive  schedules  provide  for 
the  eventual  transfer  to  the  National 
Archives  of  historically  valuable  records 
and  authorize  the  disposal  of  all  other 
records.  Most  schedules,  however,  cover 
records  of  only  one  office  or  program  or 
a  few  series  of  records,  and  many  are 
updates  of  previously  approved 
schedules.  Such  schedules  also  may 
include  records  that  are  designated  for 
permanent  retention. 

Destruction  of  records  requires  the 
approval  of  the  Archivist  of  the  United 
States.  This  approval  is  granted  after  a 
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thorough  study  of  the  records  that  lakes 
into  account  their  administrative  use  by 
the  agency  of  orgin,  the  rights  and 
interests  of  the  Government  and  of 
private  persons  directly  affected  by  the 
Government's  activities,  and  historical 
or  other  value. 

This  public  notice  identifies  the 
Federal  agencies  and  their  subdivisions 
requesting  disposition  authority, 
includes  the  control  number  assigned  to 
each  schedule,  and  briefly  describes  the 
records  proposed  for  disposal.  The 
records  schedule  contains  additional 
information  about  the  records  and  their 
disposition.  Further  information  about 
the  disposition  process  will  be  furnished 
to  each  requester. 

Schedules  pending  approval: 

1.  Department  of  Commerce, 
International  Trade  Administration  (Nl- 
151-87-10).  Economic  and  commercial 
files  created  by  Economic  Affairs 
Division.  Bureau  of  Foreign  Commerce. 

2.  Department  of  Commerce, 
International  Trade  Administration  (Nl- 
151-87-12).  Customs  release  files. 

3.  Department  of  Energy,  Western 
Area  Power  Administration,  Land 
Division  (NCl-201-85-1).  Records 
relating  to  land  acquisition  and  use. 

4.  National  Archives  and  Records 
Administration,  Office  of  Records 
Administration.  Records  Appraisal  and 
Disposition  Division  (Nl-GRS-fi7-13). 
General  Records  Schedule  for 
administrative  claims  files. 

Dated:  June  4, 1987. 
Frank  G.  Burke. 

Acting  Arvhivist  of  the  United  States. 
(PR  Doc.  87-13373  Filed  6-10-87:  8:45  am) 

BILUNO  COOC  7S16-01-M 


Preservation  Advisory  Committee; 
Meeting 

aqency:  National  Archives  and  Records 
Administration. 

actiom:  Notice  of  meeting. 

summary:  Notice  is  hereby  given  that 
the  Ad  Hoc  Subcommittee  on  the 
Preservation  of  Sound  Recordings  of  the 
Advisory  Committee  on  Preservation 
will  meet  on  July  29-30, 1987.  The 
meeting  will  be  open  to  the  public. 
DATE:  The  meeting  will  be  held  from  10 
a.m.  to  4  p.m.  on  Wednesday,  July  29. 
1987,  and  9  a.m.  to  1  p.m.  on  July  30. 
1987. 

ADDRESS:  Location  of  the  meeting  is 
room  105  of  the  National  Archives 
Building,  7th  and  Pennsylvania  Avenue 
NW.,  Washington.  DC.  20508. 

FOR  FURTHER  INFORMATION  CONTACT: 

Alan  Calmes.  (202)  523-5496. 


SUPPl^MEMTARY  INFORMATION:  The 
agenda  fur  ihe  nu-eliiig  will  be: 

1.  Preservation  issues. 

2.  Tour  of  Sound  Recording  Archives 
at  Pickett  Street,  Alexandria. 

3.  Discussion  of  preservation  options. 
Notice  of  the  meeting  is  made  in 
accordance  with  the  Federal  Advisory 
Committee  Act. 

Dated:  June  4.  1987. 
Frank  G.  Burke. 

Acting  Archivist  of  the  United  States. 
|KR  Doc  87-13372  Filed  6-10-87:  8:45  am] 

BIU.INO  COOC  TSIfr-OI-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Design  Arts 
Advisory  Panel  (Overview  Section)  to 
the  National  Council  on  the  Arts  will  be 
held  on  June  25, 1987,  from  9:00  a.m.-5:30 
p.m.  and  June  26, 1987,  from  9:00  a.m.- 
3:00  p.m.  in  room  714  of  the  Nancy 
Hanks  Center,  1100  Pennyslvania 
Avenue.  NW..  Washington.  DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  on  June  25, 1987  from  9:00 
a.m.-5:30  p.m.  and  June  26.  1987.  from 
9:00  a.m.-9:30  a.m.  and  10:00  a.m.-3:00 
p.m.  The  topics  for  discussion  will  be 
emerging  conems  in  the  Design  Arts, 
defining  the  Endowment's  role.  Five 
Year  Plan,  Guidelines  and  other  policy 
issues. 

The  remaining  session  of  this  meeting 
on  June  26. 1987.  from  9:30  a.m.-10:00 
a.m.  is  for  the  purpose  of  discussion  and 
development  of  confidential  materials 
and  projections  regarding  FY  89  and 
future  year  budget  levels  to  be 
submitted  to  the  Office  of  Management 
and  Budget  and  the  Congress.  In 
accordance  with  the  determinations  of 
the  Chairman  published  in  the  Federal 
Register  of  February  13, 1980,  this 
session  will  be  closed  to  the  public 
pursuant  to  subsection  (c)(9)(B)  of 
section  552b  of  Title  5.  United  States 
Code. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  for  Special  Constituencies. 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506,  202/682-5532. 
TTY  202/682-5496  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Mr. 
John  H.  Clark.  Advisory  Committee 
Management  Officer,  National 


Endowment  for  the  Arts.  Washington, 
DC  20506,  or  call  202/682-5433. 

|ohn  H.  CUrk. 

Director.  Office  of  Council  and  Pane/ 
Operations.  Notional  Endowment  for  the  Arts. 

|FR  Doc.  87-13305  Filed  6-10-87:  8:45  am| 

BRXIMG  COOE  7S37-41-M 


NUCLEAR  REGULATORY 
COMMISSION 

{Docket  No8.  50-280  and  50-281 1 

Virginia  Electric  &  Power  Co..  Surry 
Power  Station,  Units  1  and  2;  Issuance 
of  Director's  Decision 

Notice  is  hereby  given  that  the 
Director,  Office  of  Nuclear  Reactor 
Regulation,  has  issued  a  decision 
concerning  a  request  filed  pursuant  to  10 
CP'R  2.206  by  Mr.  Thayer  Cory  and  Ms. 
Judy  Zwelling  on  behalf  of  Citizen 
Action  for  a  Safe  Environment  which 
requested  that  both  reactors  at  the  Surry 
Power  Station  remain  shut  down  until 
all  pipes  had  been  fully  inspected,  until 
a  complete  report  on  the  December  9, 
1986  accident  had  been  issued  publicly 
by  Virginia  Electric  and  Power 
Company,  and  until  all  issues  had  been 
resolved. 

The  Director  of  the  Office  of  Nuclear 
Reactor  Regulation  has  determined  that 
the  Petition  should  be  denied.  The 
reasons  for  this  decision  are  explained 
in  the  "Director's  Decision  Under  10 
CFR  2.206,"  DD-87-09,  which  is 
available  for  public  inspection  in  the 
Commission's  Public  Document  Room, 
1717  H  Street  NW.,  Washington,  DC  and 
at  the  Local  Public  Document  Room  at 
the  Swem  Library,  College  of  William 
and  Mary,  Williamsburg,  Virginia  23185. 

A  copy  of  the  Decision  will  be  filed 
with  the  Secretary  for  the  Commission's 
review  in  accordance  with  10  CFR 
2.206(c].  As  provided  in  this  regulation, 
the  Decision  will  constitute  the  final 
action  of  the  Commission  twenty-five 
(25)  days  after  issuance,  unless  the 
Commission,  on  its  own  motion, 
institutes  review  of  the  Decision  within 
that  time  period. 

Duled  at  Bethesda.  Maryland,  this  5th  day 
of  June.  1987. 
For  the  Nuclear  Regulatory  Commission. 

Chandu  P.  Patel. 

Project  Manager.  Project  Directorate  11-2. 
Division  of  Reactor  Praiects-l/ll. 

(FR  Doc.  98-13379  Filed  6-10-87:  8:45  am) 

BILUNO  COOC  7$«0-01-M 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

Request  for  Extension  of  Approval 
Under  the  Papework  Reduction  Act  of 
Information  Collection  Request  No. 
1212-0030 

agency:  Penson  Benefit  Guaranty 
Corporation. 

ACTION:  Notice  of  request  for  OMB 
extension  of  approval. 

SUMMARY:  The  Pension  Benefit 
Guaranty  Corporation  has  requested 
approval  by  the  Office  of  Management 
and  Budget  for  an  extension  of  the 
expiration  date  of  a  currently  approved 
information  collection  request  (1212- 
0030)  without  any  change  in  the 
substance  or  in  the  method  of  collection. 
Current  approval  of  the  information 
collection  is  scheduled  to  expire  on  July 
31, 1987.  The  information  collection, 
which  is  not  contained  in  a  regulation,  is 
a  survey  of  insurance  company  rales  for 
pricing  annuity  contracts  that  is 
conducted  under  the  auspices  of  the 
American  Council  of  Life  Insurance.  The 
effect  of  this  notice  is  to  advise  the 
public  of  the  PBGC's  request  for  OMB 
apprnvnl  of  this  extension. 

ADDRESSES:  All  written  comments  (at 
least  three  copies)  should  be  addressed 
to:  Office  of  Information  and  Regulatory 
Affairs  of  OMB  Attention:  Desk  Officer 
for  the  Pension  Benefit  Guaranty 
Corporation,  3208  New  Executive  Office 
Building,  Washington,  DC  20503.  The 
request  for  extension  will  be  available 
for  public  inspection  at  the  PBGC 
Communications  and  Public  Affairs 
Department,  Suite  7100,  2020  K  Street 
NW..  Washington,  DC  20006,  between 
thp  hours  of  9:00  a.m.  and  4:00  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 

Deborah  C.  Murphy,  Attorney  Corporate 
Policy  and  Regulations  Department 
(35400),  Pension  Benefit  Guaranty 
Corporation,  2020  K  Street  NW., 
Washington,  DC  20006,  202-778-8850 
(202-8859  for  TTY  and  TDD).  (These  are 
not  toll-free  numbers.) 

Issued  at  Washington.  DC,  this  5th  day  of 
June  1987. 

Royal  S.  Dellinger. 

Deputy  Executive  Director.  Pension  Benefit 

Guaranty  Corporation. 

(FR  Doc.  87-13396  Filed  6-10-87:  8:45  am] 

BILUNG  COOC  770e-01-«i 


SECURITIES  AND  EXCHANGE 
COMMISSION 


Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Boston  Stock  Exchange,  Inc. 

June  5, 1987. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
pursuant  to  section  12(f)(1)(B)  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  12f-l  thereunder,  for  unlisted 
trading  privileges  in  the  following 
stocks: 

Alleghany  Ludlum  Corp.,  Common 

Stock,  $.10  Par  Value  (File  No.  7-0208) 
Catalyst  Energy  Development  Corp., 

Common  Stock,  $.10  Par  Value  (File 

No.  7-0209) 
MFS  Multimarket  Income  Trust,  Shares 

of  Beneficial  Interest.  No  Par  Value 

(File  No.  7-0210) 
NL  Industries,  Inc.,  Depository  Receipts, 

No  Par  Value  (File  No.  7-0211) 
Audiovox  Corporation,  Class  "A" 

Common  Stock,  $.10  Par  Value  (File 

No.  7-0212) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  June  26. 1987, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
applications.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary'  of  the 
Securities  and  Exchange  Commission, 
Washington,  DC  20549.  Following  this 
opportunity  for  hearing,  the  Commission 
will  approve  the  applications  if  it  finds, 
based  upon  all  the  information  available 
to  it,  that  the  extensions  of  unlisted 
trading  privileges  pursuant  to  such 
applications  are  consistent  with  the 
maintenance  of  fair  and  orderly  markets 
and  the  protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Shirley  E.  Mollis, 

Assistant  Secretary. 

(FR  Doc.  87-13383  Filed  6-10-87;  8:45  am] 

BHJJNG  CODE  MIO-OI-M 


Self-Regulatory  Organizations: 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Philadelphia  Stock  Exchange. 
Inc. 


June  5. 1987. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
pursuant  to  section  12(f)(1)(B)  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  12f-l  thereunder,  for  unlisted 
trading  privileges  in  the  following  stock: 
Broken  Hill  Proprietary  Co.,  Ltd.. 

American  Depositary  Shares  (File  No. 

7-0207} 

This  security  is  listed  and  registered  on 
one  or  more  other  national  securities 
exchange  and  is  reported  in  the 
consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  June  26. 1987  written 
data,  views  and  arguments  concerning 
the  above-referenced  applications. 
Persons  desiring  to  make  written 
comments  should  file  three  copies 
thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission. 
Washington.  DC  20549.  Following  this 
opportunity  for  hearing,  the  Commission 
will  approve  the  applications  if  it  finds, 
based  upon  all  the  information  available 
to  it.  that  the  extensions  of  unlisted 
trading  privileges  pursuant  to  such 
applications  are  consistent  with  the 
maintenance  of  fair  and  orderly  markets 
and  the  protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 

authority. 

Shirley  E.  Hollis, 

Assistant  Secretary. 

[FR  Doc  87-13382  Filed  6-10-87;  8:45  am) 

BILUNG  CODE  MIO-OI-M 


(Release  No.  34-24545;  File  No  SR-VSRB- 
87-4] 

Self-Regulatory  Organizations: 
Municipal  Securities  Rulemaking 
Board;  Relating  to  Underwriting 
Assessment  Fee 

Pursuant  to  section  19(bKl)  of  the 
Securities  Exchange  Act  of  1934. 15 
U.S.C.  78s(b)(l),  notice  is  hereby  given 
that  on  May  27, 1987,  the  Municipal 
Securities  Rulemaking  Board  ("Board") 
filed  with  the  Securities  and  Exchange 
Commission  a  proposed  rule  change  as 


UM  I 


22404 


Federal  Re^^ster  /   Vol.  52.  No    112   /  Thursday,  ]unp   11,  1987  /  Noliccs 


Federal  Register  /  Vol.  52.  No.  112  /  Thursday,  June  11,  1987  /  Notices 


22405 


described  in  Items  I,  IL  and  III  below, 
which  Items  have  been  pn'par«?<l  by  the 
self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-R«'KiiInt<)ry  Organization's 
Statement  uf  the  Terms  uf  Substance  of 
the  Proposed  Rule  Change 

The  Municipal  Securities  Rulemaking 
Board  (the  "Board")  is  filing  herewith 
proposed  amendments  to  rule  A-13.  on 
the  underwriting  assessment  fee 
(hereafter  referred  to  as  the  "proposed 
rule  change").  The  proposed  rule  change 
is  to  take  effect  July  1, 1987  to  ensure 
that  the  industry  receives  ample 
notification  of  the  revisions.  The  text  of 
the  proposed  rule  change  is  as  follows:  ' 

Rule  A-13.  Underwriting  Assessment  for 
Brokers.  Dealers  and  Municipal 
Securities  Dealers 

(a)  (In  addition  to  the  fees  prescribed 
by  other  rules  of  the  Board,  e]  Each 
(municipal  securities!  broker,  dealer  and 
municipal  securities  dealer  shall  pay  (a 
fee]  to  the  Board  an  underwriting  fee  as 
set  forth  in  paragraph  (b)for  all 
municipal  securities  (equal  to  .002% 
($.02  per  Si .000)  of  the  par  value  of  all 
municipal  securities  which  are) 
purchased  from  an  issuer  by  or  through 
such  (municipal  securities)  broker, 
dealer  or  municipal  securities  dealer, 
whether  acting  as  principal  or  agent,  as 
part  of  a  new  issue  which  has  an 
aggregate  par  value  of  $1,000,000  or 
more  and  which  has  a  final  stated 
maturity  of  not  less  than  two  years  from 
the  date  of  the  securities,  [.provided, 
however,  that  if  such  municipal 
securities  broker  or  municipal  securities 
dealer  is  a  member  of)  If  a  syndicate  or 
similar  account  has  been  formed  for  the 
purchase  of  (such)  the  securities,  (such 
fee  shall  be  calculated  on  the  basis  of 
the  participation  of  such  municipal 
securities  broker  or  municipal  securities 
dealer  in  the  syndicate  or  similar 
account.  Such  fee  must  be  received  at 
the  office  of  the  Board  in  Washington, 
DC,  not  later  than  30  calendar  days 
following  the  date  of  settlement  with  the 
issuer.  In  the  event  a  syndicate  or 
similar  account  has  been  formed  for  the 
purchase  of  the  securities,)  the  fee  shall 
be  paid  by  the  managing  underwriter  on 
behalf  of  each  participant  in  the 
syndicate  or  similar  account. 

(b)  (Payment  of  the  fee  required  in 
paragraph  (a)  hereof  shall  be 


■  ll.ilics  indicHle  new  lantpiaite:  |brackels| 
iniliailo  deletions. 


accompanied  by  one  completed  copy  of 
Form  A-13  prescribed  by  the  Board  ) 
The  amount  of  the  underwriting  fee  is: 

.001%  ($.01  per  $1,000)  of  the  par  value 
for  issues  sold  on  or  after  July  1.  1987, 
and 

.002%  ($02  per  $1,000)  of  the  par  value 
for  issues  sold  before  fuly  1.  7987. 

(c)  (In  addition  to  filing  the  copy  or 
copies  of  the  Form  A-13  required  by 
paragraph  (b)  hereof,  each  municipal 
securities  broker  and  municipal 
securities  dealer  shall  file  with  the 
Board  one  completed  copy  of  Form  A-13 
for  each  issue  of  municipal  securities 
which  is  purchased  from  an  issuer  by  or 
through  such  municipal  securities  broker 
or  municipal  securities  dealer,  whether 
acting  as  principal  or  agent,  as  part  of  a 
new  issue  which  has  an  aggregate  par 
value  of  less  than  $1,000,000  and  which 
has  a  final  stated  maturity  of  not  less 
than  two  years  from  the  date  of  the 
securities;  provided,  however,  that  if 
such  municipal  securities  broker  or 
municipal  securities  dealer  is  a  member 
of  a  syndicate  or  similar  account  formed 
for  the  purchase  of  such  securities,  the 
Form  A-13  with  respect  to  such 
securities  shall  be  filed  by  the  managing 
underwriter  on  behalf  of  each 
participant  in  the  syndicate  or  similar 
account.  Each  Form  A-13  required  to  be 
filed  under  this  paragraph)  The 
underwriting  fee  must  be  received  at  the 
office  of  the  Board  in  Washington,  DC 
not  later  than  (15)  30  calendar  days 
following  the  (end  of  the  calendar 
quarter  in  which  the)  date  of  the 
settlement  with  the  issuer  (occurs). 

(d)  (The  fee  prescribed  in  paragraph 
(a)  shall  be  payable  with  respect  to  any 
new  issue  of  municipal  security  which  a 
municipal  securities  broker  or  municipal 
securities  dealer  shall  have  contracted 
on  or  after  )uly  1. 1985  to  purchase  from 
an  issuer.)  Payment  of  the  underwriting 
fee  must  be  accompanied  by  one 
completed  copy  of  Form  A-13 
prescribed  by  the  Board  and  a  copy  of 
the  front  page  of  the  official  statement 
in  final  form  prepared  by  or  on  behalf  of 
the  issuer  (as  defined  in  Rule  G-32).  If 
an  official  statement  in  final  form  will 
not  be  prepared  by  or  on  behalf  of  the 
issuer,  a  copy  of  the  front  page  of  on 
official  statement  in  preliminary  form,  if 
any,  shall  accompany  the  payment  of 
the  fee. 

((e)  In  the  event  any  person  subject  to 
this  rule  shall  fail  to  pay  the  required 
fee,  the  Board  may  recommend  to  the 
Commission  that  the  registration  of  such 
person  with  the  Commission  be 
suspended  or  revoked.) 


II.  Self-Regulatory  Organization's 

Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for  the  Proposed  Rule 
Change 

(a)  Rule  A-13  requires  each  broker, 
dealer  and  municipal  securities  dealer  to 
pay  the  Board  a  fee  based  on  its 
placements  of  new  issue  municipal 
securities.  The  purpose  of  the  fee  is  to 
provide  a  continuing  source  of  revenue 
to  defray  the  costs  and  expenses  of 
operating  the  Board  and  administering 
its  activities.  Brokers,  dealers  and 
municipal  securities  dealers  are  required 
to  pay  the  underwriting  assessment  fee 
on  all  new  issues  purchased  by  or 
through  them  which  have  an  aggregate 
par  value  of  $1,000,000  or  more  and  a 
final  stated  maturity  of  not  less  than  2 
years  from  the  issue  of  the  securities. 
Currently  the  fee  is  calculated  at  the 
rate  of  $.02  per  $1,000  of  the  par  value  of 
such  securities.  The  Board  has  not 
changed  the  underwriting  assessment 
fee  rate  since  the  rate  was  increased 
from  $.01  to  $.02  per  $1,000,  effective  July 
1, 1985.  However,  in  light  of  the  growth 
of  the  Board's  fund  balance  and  the 
expectation  that  annual  volume  will  not 
drop  below  $80  billion,  the  Board  has 
adopted  the  proposed  rule  change  which 
would  decrease  the  underwriting 
assessment  fee  from  $.02  to  $.01, 
effective  July  1. 1987. 

The  proposed  rule  change  would 
require  the  managing  underwriter  to 
furnish  the  Board  with  the  front  page  of 
the  final  official  offering  statement  in 
order  to  ensure  that  each  new  issue  is 
adequately  described  so  that  the  fees 
paid  are  credited  to  the  proper  accounts. 
The  front  page  of  the  official  slatment 
would  provide  the  official  name  of  the 
issue,  the  identity  of  the  underwriters, 
bond  counsel,  and  other  information 
required  by  the  Board  to  process  the 
fees  and  adequately  record  each  issue. 

In  addition,  the  proposed  rule  change 
would  eliminate  the  requirement  that  a 
Form  A-13  be  filed  with  the  Board  for 
each  issue  of  municipal  securities  which 
is  purchased  from  an  issuer  which  is 
part  of  an  issue  which  has  an  aggregate 
par  value  of  less  than  S1.000.000  and  a 
final  stated  maturity  of  not  less  than  two 
years.  The  current  requirement  for  small 
new  issues  has  been  in  effect  since 
January  1, 1980.  and  was  intended  to 
provide  the  Board  with  information 
regarding  such  issues.  The  Board 
adopted  the  proposed  rule  change  to 
relieve  brokers,  dealers,  and  municipal 
securities  dealers  of  the  significant 


administrative  costs  of  preparing  Form 
A-13  when  fee  payments  for  the  issue 
are  not  required. 

The  proposed  rule  change  also  would 
eliminate  paragraph  (e)  of  rule  A-13 
which  provides  that  the  Board  may 
recommend  that  the  Commission  revoke 
or  suspend  the  registration  of  any  firm 
failing  to  comply  with  the  rule.  The 
inspection  procedures  of  the  NASD  and 
the  bank  regulators  adequately  enforce 
compliance  with  rule  A-13,  and  render 
this  provision  unnecessary. 

Finally,  the  Board  has  revised  its  Form 
A-13  to  reflect  the  proposed  rule  change. 

(b)  The  Board  has  adopted  the 
proposed  rule  change  pursuant  to 
sections  15B(b)(2){I)  and  15B(b)(2)(J)  of 
the  Securities  Exchange  Act  of  1934,  as 
amended  (the  "Act").  Section 
15B(b)(2)(J)  of  the  Act  authorizes  and 
directs  the  Board  to  adopt  rules 
providing  for  the  assessment  of 
municipal  securities  dealers  to  defray 
the  costs  and  expenses  of  operating  and 
administering  the  Board.  Section 
15B(b)(2)(I)  authorizes  and  directs  the 
Board  to  adopt  rules  providing  for  the 
operation  and  administration  of  the 
Board. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Board  does  not  believe  that  the 
proposed  rule  change,  which  will  have 
an  equal  impact  on  all  participants  in 
the  municipal  securities  industry,  will 
have  any  impact  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants,  or  Others 

The  Board  has  not  solicited  or 
received  comments  on  the  proposed  rule 
change. 

HI.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  section  19(b)(3)  of 
the  Securities  Exchange  Act  of  1934  and 
subparagraph  (e)  of  Securities  Exchange 
Act  Rule  19b-4.  At  any  time  within  60 
days  of  the  filing  of  such  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Securities  Exchange  Act 
of  1934. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 


Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U,S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
Copies  of  such  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  July  2, 1987. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 

authority. 

Dated:  June  4, 1987. 
Shirley  E.  Mollis, 
Assistant  Secretary. 
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(Release  No.  IC-15774;  812-6495] 

Emerging  Markets  Growth  Fund,  Inc., 
Application  for  Exemption 

June  S.  1987. 

AGENCV:  Securities  and  Exchange 
Commission  ("SEC"). 
ACTION:  Notice  of  application  for 
exemption  under  the  Investment 
Company  Act  of  1940  ( "1940  Act "). 

Applicant:  Emerging  Markets  Growth 
Fund,  Inc.  ("Fund"). 

Rele  van  1 1940  A  ct  Sections: 
Exemption  requested  pursuant  to 
section  6(c)  from  sections  2(a)(32), 
5(a)(1),  18(d),  18(i),  20(b),  23(b)  and 
23(c)(2). 

Summary  of  Application:  The  Fund 
seeks  an  order  to  permit:  (1)  The  Fund's 
common  stock  to  be  deemed  and  treated 
as  other  than  "redeemable  securities," 
so  that  the  Fund  can  be  regulated  as  a 
"closed-end  investment  company"  for 
all  purposes  under  the  1940  Act;  (2)  the 
Fund  to  issue  certain  warrants  and/or 
stock  rights  to  Fund  shareholders;  (3)  the 
allocation  of  voting  rights  among 
shareholders  to  elect  the  Fund's  board 
of  directors  under  the  terms  of  a 
shareholders  agreement;  and  (4)  the 
Fund  to  repurchase  shares  of  its 
common  stock  under  certain 
circumstances. 


Filing  Date:  The  application  was  filed 
on  October  7, 1986.  and  amended  on 
March  31,  and  April  30, 1987. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  requested 
exemption  will  be  granted.  Any 
interested  person  may  request  a  hearing 
on  this  application,  or  ask  to  be  notified 
if  a  hearing  is  ordered.  Any  requests 
must  be  received  by  the  SEC  by  5:30 
p.m.,  on  )une  29, 1987.  Request  a  hearing 
in  writing,  giving  the  nature  of  your 
interest,  the  reason  for  the  request,  and 
the  issues  you  contest.  Serve  the 
Applicant  with  the  request,  either 
personally  or  by  mail,  and  also  send  if  to 
the  Secretary  of  the  SEC,  along  with 
proof  of  service  by  affidavit,  or.  in  the 
case  of  an  attomey-at-law,  by 
certificate.  Request  notification  of  the 
date  of  a  hearing  by  writing  to  the 
Secretary  of  the  SEC. 

ADDRESSES:  Secretary,  SEC,  450  5th 
Street,  NW.,  Washington,  DC  20549; 
Emerging  Markets  Growth  Fund,  Inc., 
333  South  Hope  Street,  52nd  Floor  Los 

Angeles,  California  90071 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  C.  Mira,  Staff  Attorney  (202) 
272-3033,  or  Brion  R.  Thompson.  Special 
Counsel  (202)  272-3016  (Division  of 

Investment  Management). 

SUPPLEMENTARY  INFORMATION: 

Following  is  a  summary  of  the 
application;  the  complete  application  is 
available  for  a  fee  from  either  the  SECs 
Public  Reference  Branch  in  person  or  the 
SECs  commercial  copier  (800)  231-3282 
(in  Maryland  (301)  258-4300). 

Applicant's  Representations  and 
Undertakings: 

1.  The  Fund  is  a  Maryland  corporation 
and  is  registered  under  the  1940  Act  as  a 
closed-end  investment  company,  whose 
investment  objective  is  to  seek  long- 
term  capital  growth  through  investment 
of  its  assets  primarily  in  qualified 
markets  in  developing  country 
securities.  According  to  the  application, 
"developing  country  securities"'  are 
defined  as  securities  of  issuers  that  are 
domiciled  and  have  their  principal  place 
of  business  in  those  countries  which,  in 
the  opinion  of  the  Fund's  board  of 
directors  ("Directors"),  are  generally 
considered  to  be  developing  countries 
by  the  international  financial 
community.  The  Fund  represents  that, 
when  considering  whether  the  market  of 
a  developing  country  qualifies,  the 
Directors  will  take  into  account,  among 
other  things,  market  liquidity,  investor 
information,  official  regulation  and 
fiscal  and  foreign  exchange  repatriation 
rules. 


UM  I 
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2.  The  Kund  hiis  ntiavii  $50  million 
through  a  private  placement  offenng 
("Initial  Offering")  of  shares  of  the 
Fund's  common  stock  ("Shares")  made 
pursuant  to  section  4(2)  of  the  Securities 
Act  of  1933.  Each  Share  sold  through  the 
Initial  Offering  was  accompanied  by  a., 
non-detachable  warrant  which  was  not 
exercisable  at  the  time  of  issuance  and 
only  exercisable  upon  a  condition 
subsequent,  which  the  Fund  has 
concluded  will  not  occur.  The  Fund 
agrees  that,  as  a  condition  to  the  order 
requested,  such  warrants  will  be 
cancelled  by  the  Fund's  Directors  at 
their  next  meeting.  The  Fund  does  not 
request  any  relief  with  respect  to  these 
earlier  warrants,  nor  will  the  Fund  view 
any  order  issued  by  the  SEC  as 
extending  to  such  warrants. 

3.  The  Initial  Offering  was  made  to. 
and  subscriptions  were  accepted  from, 
only  a  limited  number  of  institutions, 
including  banks,  pension  funds, 
foundations  and  other  organizations, 
within  or  outside  the  United  Slates  and 
having  substantial  assets.  Subscriptions 
were  accepted  only  from  investors 
which  the  Fund  had  reasonable  grounds 
to  believe,  (i)  were  capable  of  bearing 
the  e«:onomic  risk  of  the  investment,  and 
(ii)  possessed  such  knowledge  and 
experience  in  financial  matters  as  to  be 
capable  of  evaluating  the  merits  and 
risks  of  the  investment.  The  Initial 
Offering's  minimum  subscription  was 
one  million  dollars. 

4.  In  the  subscription  agreement  used 
in  connection  with  the  Initial  Offering 

( "Subscription  Agreement"),  each 
investor  represented  that  it:  (a)  Had 
read  and  was  familiar  with  the  terms  of 
the  offering  circular  used  in  connection 
with  the  Initial  Offering  of  the  Fund's 
Shares:  (b)  was  capable  of  bearing  the 
economic  risks  of  the  investment  for  an 
indeHnite  period  of  time:  and  (c)  had  a 
net  worth  of  at  least  $50,000,000,  and  the 
purchase  of  the  Shares  did  not  represent 
more  than  five  percent  (5%)  of  its  net 
worth. 

5.  Through  the  Initial  Offering  the 
Fund  sold  5.000,000  Shares  ($.01  par 
value)  to  twelve  investors 
(Shareholders"),  none  of  which  are 
individuals.  All  Shares  are  equal  as  to 
earnings,  assets,  voting  privileges  and 
liquidation  rights,  and  there  are  no 
conversion,  preemptive  or  other 
subscription  rights,  nor  are  there 
cumulative  voting  rights  to  elect  the 
Fund's  Directors. 

8.  In  the  future  the  Fund  proposes  to 
offer  certain  additional  warrants  and/or 
slock  rights  ("Rights"),  which  will  entitle 
the  holder  thereof  to  purchase  a  share  of 
the  Fund's  common  stock  at  a  price 
which  may  be  at  the  net  asset  value  or 
at  a  specified  price  above  or  below  such 


amounl.  1  he  terras  ani)  n>ndition«  nf 
these  Rights  may  vary  for  e^t  h  b<»ld«T 
The  exercise  price  of  any  such  Ki«ht  will 
be  determined  by  the  Fund  s  Directors 
and.  if  purchased  in  connection  with  the 
sale  of  additional  Shares,  may  involve 
negotiation  between  the  purdiaser  and 
the  Fund  which  couid  result  in  a 
different  exercise  price  for  each  such 
purchase.  The  Rights  may  be  non- 
detachable  from  the  Shares  or 
transferable  independent  of  the  Shares; 
however,  if  they  are  transferable 
separate  from  the  Shares,  the  following 
conditions  must  be  satisfied:  (i)  Any 
transferee  of  the  Rights  may  not  be  a 
natural  person:  (ii)  the  number  of  Rights 
which  may  be  transferred  to  an 
unaffiliated  third-party  must  be  in  an 
amount  which  if  the  Rights  were 
exercised  on  the  date  of  transfer  would 
require  a  purchase  payment  for  the 
Shares  of  no  less  than  $500,000:  and  (iii) 
any  unaffiliated  transferee  must  provide 
satisfactory  proof  that  the  transferee  has 
a  minimum  net  worth  of  $5,000,000.  All 
Rights  issued  by  the  Fund  will  expire  by 
their  terms  before  the  commencement  of 
a  public  offering  of  the  Fund's  shares. 

7.  Each  of  the  Shareholders  who 
purchased  during  the  Initial  Offering 
was  required,  pursuant  to  the 
Subscription  Agreement,  to  enter  into  a 
shareholders  agreement  ("Shareholders 
Agreement").  "The  Shareholders 
Agreement  provides,  among  other 
things,  that  each  investor  who 
purchased  at  least  500.000  Shares  in  the 
Initial  Offering  may  nominate  one 
person  to  serve  on  the  Fund's  board  of 
directors,  and  that  each  other 
Shareholder  is  obligated  to  cast  all  of  its 
votes  in  favor  of  the  person  chosen  by 
each  such  nominating  Shareholder.  The 
Shareholders  Agreement  also  prohibits 
each  Shareholder  from  transferring  all  of 
its  Shares  without  first  offering  to  sell 
such  Shares,  on  the  same  terms  and 
conditions  as  the  proposed  sale,  to  the 
other  parties  to  the  Agreement  on  a  pro- 
rata basis  and  then,  if  all  such  persons 
refuse  the  offer,  to  the  Fund.  The 
Shareholders  Agreement  terminates 
upon  the  commencement  of  a  public 
offering  of  the  Fund's  common  stock, 
upon  the  written  unanimous  agreement 
of  the  Shareholders,  or  upon  liquidation 
of  the  Fund.  Investors  who  acquire 
Shares  prior  to  the  commencement  of  a 
public  offering  of  the  Fund's  common 
stock  will  be  required  to  enter  into  an 
agreement  having  the  same  terms  and 
conditions  as  the  Shareholders 
Agreement. 

8.  Until  such  time  as  there  is  a  public 
offering  of  the  Fund's  common  stock,  the 
Fund  has  agreed  to  repurchase  Shares 
held  by  any  Shareholders  upon  the 
request  of  such  Shareholder.  Upon  such 


a  repurchase,  the  tendering  Sharehold«'r 
will  receive  its  pro-rata  share  of  the 
Fund's  assets  in  the  form  of  cash  (which 
may  include  foreign  currencies)  and/or 
portfolio  securities  as  selected  by  the 
Directors,  in  their  sole  discretion.  Any 
costs  incurred  in  connection  with  a 
repurchase  of  Shares  will  lie  borne  by 
the  tendering  Shareholder.  During  any 
period  or  periods  in  which  the  Directors 
believe  that  repurchases  would  be 
materially  detrimental  to  the  interests  of 
the  Fund  and/or  its  Shareholders,  the 
Fund  may  suspend  such  repurchases 
under  circumstances  described  below. 

Applicant's  Legal  Conclusion 

1.  The  Fund  requests  exemption  from 
sections  2(a)(32)  and  5(a)(1)  of  the  1940 
Act.  to  the  extent  necessary,  to  resolve 
any  uncertainty  as  to  the  classification 
of  the  Fund  under  the  1940  Act.  to  permit 
Fund  Shares  to  be  deemed  and  treated 
as  other  than  "redeemable  securities" 
and.  thus,  ensure  that  the  Fund  will  be 
considered  a  "closed-end  investment 
company"  for  all  purposes  under  the 
1940  Act.  Although  its  Shares  may  be 
sold  to  the  Fund  upon  the  request  of  a 
Shareholder,  the  Fund  asserts  that  the 
Shares  are  not  redeemable  at  any  time. 
First,  the  Directors  may,  in  their  sole 
discretion,  suspend  the  offer  to 
repurchase  any  time  they  determine  that 
such  repurchase  will  be  detrimental  to 
the  Fund  and/or  its  Shareholders.  The 
Fund  states  that,  in  determining  whether 
a  repurchase  would  be  detrimental  to 
the  interests  of  the  Fund  and/or  its 
Shareholders,  the  Directors  will 
consider  among  other  things:  (i)  Market 
liquidity  of  portfoho  securities:  (ii)  the 
investment  plan  of  the  Fund;  (iii) 
economies  of  scale;  (iv)  currency 
fluctuations:  (v)  repurchase  history  of 
the  Fund:  and  (vi)  the  economic 
condition  of  world  securities  markets. 
Second,  the  agreement  lo  repurchase  the 
Shares  of  the  Fund  will  be  terminated 
upon  commencement  of  a  public  offering 
of  the  Fund's  common  sto(Jt.  Finally,  the 
Fund  notes  that  it  was  not  established 
with  the  intent  of  operating,  nor  will  it 
operate  as,  an  open-end  investment 
company. 

2.  The  Fund  requests  exemption  from 
sections  18(d)  and  23(b)  of  the  1<M0  Act. 
to  the  extent  necessary,  to  permit  the 
Fund  to  issue  the  Rights  which  will  by 
their  terms  expire  more  then  120  days 
after  their  issuance  (but  before  the 
commencement  of  a  public  offering  of 
common  stock  of  the  Fund).  The  Fund 
asserts  that  the  Rights  acquired  in  a 
private  offering  of  its  Shares  are  unlike 
warrants  intended  to  be  prohibited 
under  sections  18(d)  and  23(b)  of  the 
1940  Act  because  those  sections  were 
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intended  to  protect  public  investors.  The 
Fund  further  asseris  that  the  Fund's 
Shareholders  are  sophisticated  investors 
who  will  be  fully  aware  of  the 
potentially  dilutive  impact  the  exercise 
of  the  Rights  by  other  Shareholders 
could  have  upon  their  interests.  In 
addition.  Shareholders  owning 
equivalent  Rights  have  it  within  their 
power  to  avoid  the  potential  dilutive 
impact  by  exercising  their  own  Rights 
following  the  exercise  of  Rights  by 
others.  The  Fund  represents  that,  until  a 
pubhc  offering  of  the  Fund's  conunon 
stock  is  made,  any  future  purchasers  of 
Shares  in  a  private  offering  will  also  be 
investors  who  have  adequate  economic 
substance  to  protect  their  interests  and 
understand  (themselves  or  through  their 
investment  advisers)  the  potential 
dilutive  effect  of  the  Rights.  The  Fund 
undertakes,  as  a  condition  to  the  relief 
sought,  that  the  minimum  invesment  in 
any  future  private  offering  of  Shares  by 
a  group  of  affiliated  persons  will  be 
$500,000.  and  that  each  separate 
purchaser  in  such  private  offering  will 
represent  that  it  has  a  net  worth  of  at 
least  $5,000,000.  A  person  will  be 
considered  to  be  affiliated  with  other 
persons  if  such  person  is  controlled  by 
or  under  common  control  with  the  other 
person.  No  Shares  will  be  sold  to  natural 
persons  in  any  such  private  offenng. 

3.  The  Fund  also  requests  exemption 
from  section  18(i)  of  the  1940  Act.  to  the 
extent  necessary,  to  permit  the 
Shareholders  to  elect  the  Fund's 
Directors  in  the  manner  provided  by  the 
Shareholders  Agreement.  As  noted 
above,  under  the  terms  of  the 
Shareholders  Agreement,  each 
Shareholder  who  purchased  at  least 
500.000  Shares  during  the  Initial  Offering 
is  entitled  to  nominate  one  of  the  Fund's 
Directors,  and  each  Shareholder  has 
agreed  to  cast  all  of  its  votes  in  favor  of 
such  nominated  person.  Tlie  Fund's 
Articles  of  Incorporation  provide  that 
the  rights  under  the  Shares  are  ratable, 
including  that  the  holder  of  each  Share 
is  entitled  to  one  vote  for  each  full  Share 
held.  The  Fund  asserts  that,  under  the 
prevailing  circumstances,  the  fact  that 
the  Shareholders,  all  of  whom  are  highly 
sophisticated  in  financial  matters,  have 
agreed  to  vote  their  Shares  in  a 
particular  manner  with  rtjspecf  to  the 
election  of  the  Fund's  Directors  does  not 
alter  the  equal  voting  rights  of  the 
Shareholders  as  required  by  section 
18(i).  Until  a  public  offering  is  made,  at 
which  time  the  Shareholders  Agreement 
will  terminate,  the  investors  in  the  Fund 
will  continue  to  be  limited  in  number 
and  experienced  in  business  and 
financial  matters.  Each  of  the  current 
Shareholders  had  full  knowledge  of,  and 


agreed  to.  all  of  the  terms  of  the 
shareholders  Agreement.  In  addition, 
the  Fund  asserts  that  all  of  the 
Shareholders  can  protect  their  interests 
through  their  right  to  vote  on  the 
appointment  of  the  investment  adivser 
and  the  approval  of  the  investment 
advisory  and  service  agreement. 
4.  In  support  of  the  request  for 
exemption  from  section  20(b)  of  the  1940 
Act.  the  Fund  argues  that  the 
Shareholders  Agreement  does  not 
constitute  a  voting  trust  certificate  as 
prohibited  by  that  section.  Moreover, 
even  if  the  Shareholders  Agreement 
were  considered  a  voting  trust 
certificate,  the  Fund  asserts  that  the 
purposes  of  section  20(b)  have  not  been 
violated,  because  section  20(b)  only 
prohibits  the  offer  for  sale,  sale,  or 
delivery  after  sale,  of  voting  trust 
certificates  in  connection  with  a  public 
offering.  The  Fund  represents  that  the 
Shareholders  Agreement  has  only  been 
delivered  in  connection  with  a  private 
offering  of  Shares  and  that  the 
Shareholders  Agreement  automatically 
terminates  upon  commencement  of  a 
public  offering  of  its  common  stock. 

5.  In  support  of  the  requested 
exemptive  relief  from  section  23(c)(2)  of 
the  1940  Act  to  permit  the  Fund  to 
repurchase  its  Shares,  the  Fund  asserts 
that  all  of  the  Shareholders  have  been 
made  aware  of  the  repurchase 
provisions  through  a  description  in  the 
offering  circular  used  in  connection  with 
the  Initial  Offering.  The  Fund  represents 
that  the  repurchase  provisions,  including 
the  Director's  right  to  suspend 
repurchases  under  certain 
circumstances,  apply  to  all  Shareholders 
on  an  equal  basis.  In  addition,  the  Fund 
agrees,  as  a  condition  to  the  relief 
requested,  that  all  purchasers  of  Shares 
prior  to  the  commencement  of  a  public 
offering  will  be  afforded  the  same 
opportunity  to  have  their  Shares 
repurchased  by  the  Fund.  At  the 
commencement  of  such  public  offering, 
all  such  repurchase  rights  will  terminate. 
The  Fund  submits  that  under  these 
circumstances,  all  Shareholders  will 
have  an  equal  opportunity  to  tender 
their  Shares  to  the  Fund  for  repurchase 
as  contemplated  by  section  23(c)(2).  The 
Fund  further  asserts  that  the 
Shareholders  Agreement  does  not 
discriminate  unfairly  against  any 
Shareholder  because  all  Shareholders, 
prior  to  the  commencement  of  a  pubhc 
offering  of  the  Fund  s  common  stock, 
will  be  subject  to  all  its  provisions. 
Moreover,  all  current  and  future 
Shareholders  will  be  informed  of  the 
provisions  of  the  Shareholders 
Agreement  and  will  have  the  financial 


capability  and  sophistication  to  protect 

themselves. 

Applicant's  Conditions 

The  Fund  agrees  that  the  requested 
order  will  be  subject  to  the  Fund's 
compliance  with  the  undertakings  set 
forth  above  as  express  conditions. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  lo 
delegated  authority, 
Shiriey  E.  HolUs. 
Assistant  Secretary. 
(FR  Doc.  87-13392  Filed  6-10-87:  a-45  am] 

BILUNG  CODC  WHMll-M 


SMALL  BUSINESS  ADMINISTRATION 
I  Application  No.  02/02-0503] 

Application  for  a  License  to  Operate 
as  a  Small  Business  Investment 
Company;  Bishop  Capital,  LJ». 

Notice  18  hereby  given  of  the  filing  of 
an  application  with  the  Small  Business 
Administration  (SBA)  pursuant  to 
§  107.102  of  the  Regulations  governing 
small  business  investment  companies 
(13  CFR  107.102  (1987)).  by  Bishop 
Capital,  LP..  58  Park  Place.  Newark. 
New  jersey  07102.  for  a  license  to 
operate  as  a  limited  partnership  small 
business  investment  company  (SBIC) 
under  the  provisions  of  the  Small 
Business  Investment  Act  of  1958,  as 
amended  (the  Act)  (15  U.S.C.  661  el 
seg.].  and  the  Rules  and  Regulations 
promulgated  thereunder. 

The  formation  and  licensing  of  a 
limited  partnership  SBIC  is  subject  to 
the  provisions  of  §  107.4  of  the 
Regulations. 

The  initial  investors  and  their  percent 
of  ownership  of  the  Applicant  are  as 
follows: 


(PareenQ 

Aeta  Capital  Corp.. 

1 

58  Park  Place. 

Newark  NJ  07102 

Mountain  Ridge 

IS 

State  Ban*.  One 

Essex  Green 

Plara,  West 

Grange  NJ  07062 

Ne*  Jersey  Li»e 

Lumtea  Parmsf 

\2 

Insurance  Co , 

Park  EigMty  West 

One  Saddte 

Brook,  NJ  07662. 

Peoples  Bank.  N.A , 

Limitetf  Partner _ _ 

17 

One  Passaic 

Avenue.  Fairlieid. 

NJ  07006 

The  remaining  53  percent  of 
Applicant's  partnership  capital  will  be 
owned  by  ten  additional  limited 
partners,  none  of  whom  as  much  as  10 
percent. 
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Asta  Capital  Corp..  Applicant'! 
corporate  general  partner,  is  a  New 
Jersey  corporation  organized  for  the  sole 
purpose  of  managing  the  Applicant.  Mr. 
Charles  ).  Irish  is  the  sole  shareholder  of 
Asta  Capital  Corp.  Asia's  officers  and 
directors  are  as  follows: 
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Oiwlet  J  Insn.  270 

PnmtarH  and  Ovactor 

Hwiderjon  SlTMl 

JefS^  &ly.  NJ  07302 

Aiphoose  T  Creaoenzo. 

Secrelwy  and  Oirsclor 

7S  West  Cedw  PUca. 

RamMy.  NJ  07446 

LeoE  WtMe  14 

Traasurer  and  Ovactor 

Lakeview  A*«nua. 

SNxl  Hms  NJ  07074 

yviiham  A  Hiidabranl 

Dtrador 

231  Goto  Edga  Road. 

MaslteW.  NJ  07090 

LaoiranceM 

Dveclor 

Waiartnuaa.  206  Pne 

Road.  BnarcM)  Manor 

NY  10510 

Joseph  C  Falony.  584 

Oir«*»r. 

Spnice  Lane.  Frankim 

Lakes.  NJ  07417 

Anthony  S  AbbMa.  6 

Ovsctor. 

Robm  Hood  Court 

Montvale.  NJ  07845 

Nk  P  Neumann.  6 

DirecWr 

Mustang  Terrace. 

Wairan.  NJ  0706O- 

6030 

The  Applicant,  a  New  Jersey  limited 
partnership,  will  begin  operations  with 
an  initial  partnership  capital  of 
$1,840,000,  and  will  operate  principally 
in  the  State  of  New  Jersey. 

Matters  involved  in  SBA's 
consideration  of  the  application  include 
the  general  business  reputation  and 
character  of  the  proposed  officers, 
directors,  and  shareholder  of  the 
corporate  general  partner,  as  well  as  the 
limited  partners  of  the  Applicant,  and 
the  probability  of  sucessful  operation  of 
the  Applicant  in  accordance  with  the 
Act  and  Regulations. 

Notice  is  further  given  that  any  person 
may,  not  later  than  30  days  from  the 
date  of  publication  of  this  Notice,  submit 
written  comments  on  the  proposed  SBIC 
to  the  Deputy  Associate  Administrator 
for  Investment,  Small  Business 
Administration,  1441  L  Street.  NW.. 
Washington,  DC  20418. 

A  copy  of  this  notice  shall  be 
published  in  a  newspaper  of  general 
circulation  in  Newark,  New  Jersey. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011.  Small  Business 
Investment  Companies) 

Dated:  June  1.  19«7. 
Robert  G.  Lineberry. 
Deputy  Associate  Administrator  for 
Investment. 
|FR  Doc  87-13367  Filed  6-10-87:  8:45  am| 

BtLLNM  COOC  SOIS-OI-M 


DEPARTMENT  OF  STATE 

(Public  Notice  10131 

Certain  Nonimmigrant  Visas;  Validity 

Public  Notice  913  of  August  22,  1984 
authorized  consular  officers  to  issue,  in 
their  discretion,  nonimmigrant  visas 
under  section  101(a)(15)(B)  of  the 
Immigration  and  Nationality  Act  valid 
for  an  indefinite  period  of  time  to 
otherwise  eligible  nationals  of  certain 
countries  which  offer  reciprocal  or  more 
liberal  treatment  to  nationals  of  the 
United  States  who  are  in  a  similar  class. 

This  Notice  deleted  France  from  the 
list  contained  in  Public  Notice  913  in 
order  to  accord  its  nationals  the  same 
reciprocal  treatment  currently  accorded 
U.S.  nationals. 

This  Notice  amends  Public  Notice  913 
of  August  22,  1984  (49  FR  33392). 

Effective  Date:  August  1, 1987. 

Dated:  June  1.  1987. 
Joan  M.  CUrk. 

Assistant  Secretary  for  Consular  Affairs. 
(FR  Doc.  87-13306  Filed  6-10-87;  8:45  am] 

BIU.ING  COOC  4710-08-M 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  trie  Secretary 

Reports,  Forms,  and  Recordkeeping 
Requirements  Submitted  to  OMB  on 
June  4,  1987 

agency:  Office  of  the  Secretary,  DOT. 
action:  Notice. 

summary:  This  notice  lists  those  forms, 
rt'poi  is.  dnd  recordkeeping  requirements 
imposed  upon  the  public  which  were 
transmitted  by  the  Department  of 
Transportation  on  June  4, 1987,  to  the 
Office  of  Management  and  Budget 
(OMB)  for  its  approval  in  accordance 
with  the  requirements  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  Chapter 
35). 

FOR  FURTHER  INFORMATION  CONTACT: 

Jt)hn  Chandlff,  Anneltee  V\  ilson.  or 
Cordelia  Shepherd,  Information 
Requirements  Division,  M-34,  Office  of 
the  Secretary  of  Transportation,  400 
Seventh  Street  SW.,  Washington,  DC 
20590,  telephone  (202)  36ft-4735,  or  Gary 
Waxman  or  Sam  Fairchild,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Room  322a 
Washington.  DC  20503,  (202)  395-7340. 
SUPPtEMENTARY  INFORMATION: 

Background 

Section  3507  of  Title  44  of  the  United 
States  Code,  as  adopted  by  the 
Paperwork  Reduction  Act  of  1980, 


requires  that  agencies  prepare  a  notice 
for  publication  in  the  Federal  Register, 
listing  those  information  collection 
requests  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
initial,  approval,  or  for  renewal  under 
that  Act.  OMB  reviews  and  approves 
agency  submittals  in  accordance  with 
criteria  set  forth  in  that  Act.  In  carrying 
out  its  responsibilities.  OMB  also 
considers  public  comments  on  the 
proposed  forms,  reporting  and 
recordkeeping  requirements.  OMB 
approval  of  an  information  collection 
requirement  must  be  renewed  at  least 
once  every  three  years. 

Information  Availability  and  Comments 

Copies  of  the  DOT  information 
collection  requests  submitted  to  OMB 
may  be  obtained  from  the  DOT  officials 
listed  in  the  "For  Further  Information 
Contact"  paragraph  set  forth  above. 
Comments  on  the  requests  should  be 
forwarded,  as  quickly  as  possible, 
directly  to  the  OMB  officials  listed  in  the 
"For  Further  Information  Contact" 
paragraph  set  forth  above.  If  you 
anticipate  submitting  substantive 
comments,  but  find  that  more  than  10 
days  from  the  date  of  publication  are 
needed  to  prepare  them,  please  notify 
the  OMB  officials  bf  your  intent 
immediately 

Items  Submitted  for  Review  by  OMB 

The  following  information  collection 
requests  were  submitted  to  OMB  on 
June  4, 1987. 

DOT  No:  2896. 

OAffl  No.  2115-0136. 

Administration:  U.S.  Coast  Guard. 

Title:  Excursion  Parties. 

Need  for  Information:  This 
information  collection  requirement  is 
needed  to  approve  requests  from  vessel 
owners/operators  for  deviation  from 
vessel  operating  limitations.  The 
recordkeeping  requirement  is  necessary 
to  avoid  civil  or  criminal  penalty  while 
operating  outside  the  limits  of  the 
vessel's  Certificate  of  Inspection. 

Proposed  Use  of  Information:  Coast 
Guard  uses  this  information  to  decide  on 
whether  or  not  to  grant  the  request  for 
deviation  and  to  provide  advice  on  extra 
precautionary  measures. 

Frequency:  On  occasion. 

Burden  Estimate:  2,000  hours. 

Respondents:  Vessel  operators/ 
owners. 

Form(s):  CG-949  and  CG-950. 

DOT  No:  2897. 
OMB  No:  2U5-0502. 
Administration:  U.S.  Coast  Guard. 
Title:  Applicant  for  Department  of 
Justice  Fingerprint. 


Need  for  Information:  This 
information  collection  requirement  is 
needed  to  ensure  that:  (1)  Alien 
apphcants  are  legal  entrants  to  the 
United  States  and  in  certain  instances  to 
ensure  citizenship;  and  (2)  that     ' 
applicants  have  not  been  convicted  on 
narcotics  charges  within  the  past  10 
years. 

Proposed  Use  of  Information:  The 
Coast  Guard  uses  this  information  to 
initiate  a  Department  of  Justice 
fingerprint  search. 

Frequency:  On  Occasion. 

Burden  Estimate:  1,500  hours. 

Respondents:  U.S.  Merchant  Seamen. 

Form(s):  FD-258. 

DOTNo:2»98. 

OMB  No:  2\\b-0\\\. 

Administration:  U.S.  Coast  Guard. 

Title:  Course  Approvals  for  Merchant 
Marine  Training  Schools. 

Need  for  Information:  This 
information  collection  is  needed  to 
ensure  that  schools  desiring  to  have  a 
course  approved  by  the  Coast  Guard 
meet  minimal  statutory  requirements. 

Proposed  Use  of  Information:  The 
Coast  Guard  uses  this  information  to 
approve  the  curriculum,  facility  and 
faculty  for  these  training  schools. 

Frequency:  Five  years  for  reporting; 
one  year  for  recordkeeping. 

Burden  Estimate:  1,588  Hours. 

Respondents:  Merchant  Marine 
Training  Schools. 

Form(sJ:  None. 

DOTNo:2S99. 
OMB  No:  2115-0067. 

Administration:  U.S.  Coast  Guard. 
Title:  Coast  Guard  Intelligence  Check 
Request. 

Need  for  Information:  This 
information  collection  requirement  is 
needed  to  support  a  Federal  agency 
background  investigation  of  alien 
applicants.  Evidence  of  nationality  is 
necessary  on  documents  so  vessel 
masters  can  comply  with  the  manning 
statutes  regarding  citizenship. 

Proposed  Use  of  Information:  Coast 
Guard  uses  this  information  to  verify  the 
identity  and  bono  fides  of  alien 
merchant  seamen. 

Frequency:  On  occasion. 

Burden  Estimate:  375  hours. 

Respondents:  Alien  U.S.  Merchant 
Mariners. 

Form(s):  CG-2765. 

DOT  No:  290Q. 

OMB  No:  New. 

Administration:  U.S.  Coast  Guard. 

Title:  Non-Destructive  Testing 
Proposal  and  Results  for  Pressure  Vessel 
Cargo  Tanks. 

Need  for  Information:  This 
information  collection  requirement  is 


necessary  for  the  Coast  Guard  to  ensure 
safe  shipment  of  liquid  bulk  dangerous 
cargoes.  This  requirement  will  allow  the 
Coast  Guard  to  extend  the  internal 
inspection  interval  on  vessels  that  are 
twenty-five  years  old  and  older. 

Proposed  Use  of  Information:  Coast 
Guard  will  use  this  information  to 
determine  if  the  proposed  methods, 
procedures  and  scope  are  suitable  for 
the  purpose  of  detecting  defects.  The 
test  results  will  enable  the  Coast  Guard 
to  accurately  assess  the  condition  of  the 
tanks  and  to  evaluate  the  suitability  of 
the  tank  for  continued  service. 

Frequency:  Every  five  years. 

Burden  Estimate:  56  hours. 

Respondents:  Pressure  Vessel  Type 
Owners/Operators. 

Form(s):  None. 

DOT  No:  2901. 

OMB  No:  New. 

By:  U.S.  Coast  Guard. 

Title:  U.S.  Coast  Guard 
Radionavigation  User  Survey. 

Need  for  Information:  Coast  Guard 
needs  this  information  collection 
requirement  to  define  the  need  for,  and 
to  provide  operate  and  maintain  aids  to 
navigation  and  facilities  for  safe  and 
efficient  navigation.  The  statutory 
authority  is  section  81  of  Title  14,  United 
States  Code.  Specifically,  this  survey  is 
needed  to: 

a.  Determine  currently  used 
radionavigation  systems 

b.  Estimate  the  number  of 
radionavigation  system  users  within 
the  marine  and  terrestrial 
environments 

c.  Determine  how  each  system  is  used 

d.  Estimate  tangible  and  perceived 
benefits 

e.  Assess  impacts  from  discontinuance 
of  system  and  develop  a  system  for 
disestablishing  existing  systems 

f.  Identify  which  current  systems  will  be 
used  after  deployment  of  the  Global 
Positioning  System 

Proposed  Use  of  Information:  Coast 
Guard  will  use  this  information  to 
identify  system  applications,  utility, 
preferences,  limitations,  perceived 
benefits  and  impacts  from  system 
discontinuance. 

Frequency:  One  time. 

Burden  Estimate:  2.133  hours. 

Respondents:  Owners/operators  of 
radionavigation  systems  within  marine 
and  terrestrial  environments. 

Formfsj:  CG-5468,  CG-5469.  CG-5470. 

DOT  No:  2902. 

OMB  No:  2127-0021. 

By.  National  Highway  Traffic  Safety 
Administration. 

Title:  National  Accident  Sampling 
System  (NASS)  Crashworthiness  Data 


System — Interview  Forms:  Accident  and 
Injury  Factors. 

Need  for  Information:  Data  will  be 
used  to  support  NHTSA's  Motor  Vehicle 
safety  standard  evaluations. 

Proposed  Use  of  Information:  NASS 
will  collect  crashworthiness  data  on 
vehicle  accidents  to  support  NHTSA's 
motor  vehicle  safety  standard 
evaluations.  Information  collected  will 
include  vehicle  damage,  occupant  injury, 
and  vehicle  dynamics. 

Frequency:  On  occasion. 

Burden  Estimate:  7,190  hours. 

Respondents:  Individuals/State  or 
Local  Governments. 

Form(s):  HS-433,  A  and  B. 

DOriVo;  2903. 

OMB  No:  2120-0027. 

Administration:  Federal  Aviation 
Administration. 

Title:  Application  for  a  Certificate  of 
Waiver  or  Authorization. 

Need  for  Information:  The  FAA  needs 
the  information  to  determine  the  type 
and  extent  of  the  intended  deviation 
from  prescribed  regidations. 

Proposed  Use  of  Information:  The 
information  is  collected,  reviewed,  and 
analyzed  and  if  appropriate,  a  certificate 
of  waiver  or  authorization  to  deviate  is 
issued  to  the  applicant. 

Frequency:  On  occasion. 

Burden  Estimate:  13,646  hours. 

Respondents:  Businesses  and 
individuals. 

Form(s):  FAA  Form  7711-2. 

£>OrA^o.-2904, 

OMB  No:  2125-0502 

Administration:  Federal  Highway 
Administration. 

Title:  Single  Audit  Requirements. 

Need  for  Information:  For  the  Federal 
Highway  Administration  to  support  or 
deny  State  highway  agencies 
reimbursement  claims. 

Proposed  Use  of  Information:  For 
FHWA  to  ensure  that  State  highway 
agencies  are  in  compliance  with  Federal 
requirements  under  the  Single  Audit  Act 
of  1984. 

Frequency:  Annually. 

Burden  Estimate:  65  hours. 

Respondents:  State  highway  agencies. 

Form(s):  None. 

DOT  No:  2905. 

OMB  No:  210&-0022. 

Administration:  Office  of  the 
Secretary. 

Title:  Applications  for  Permits  to 
Foreign  Air  Carriers. 

Need  for  Information:  For  applications 
submitted  by  foreign  air  carriers  under 
Part  211  for  permits  to  engage  in  foreign 
air  transportation. 

Proposed  Use  of  Information:  To 
process  applications  filed  by  foreign  air 
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carriers  for  authority  to  engage  in 
foreign  air  transportation  under  section 
402  of  the  Federal  Aviation  Act. 

Frequency:  On  occasion. 

Burden  Estimate:  45  hours. 

Respondents:  Foreign  air  carriers. 

Form(s):  1. 

DOT  No.:  2906. 

OMB  No.:  2106-0020. 

Administration:  OfTice  of  the 
Secretary. 

Title:  Waiver  of  Warsaw  Convention 
Liability  Limits  and  Defenses  (14  CFR 
Part  203). 

Need  for  Information:  Requires  U.S. 
and  foreign  direct  air  carriers  a 
minimum  liability  limit  of  at  least 
$75,000  for  each  passenger  for  death, 
wounding,  or  other  bodily  injury. 

Proposed  Use  of  Information:  Section 
203.3  requires  all  direct  U.S.  and  foreign 
air  carriers  (except  certain  air  taxi 
operators)  to  file  a  signed  counterpart  of 
the  agreement  with  the  Department. 

Frequency:  One  lime. 

Burden  Estimate:  9.5  hours. 

Respondents:  All  U.S.  and  foreign 
direct  air  carriers. 

Form(s):  OST  Form  4523. 

DOT  No.:  23m. 

OMB  No.:  2106-0015. 

Administration:  Office  of  the 
Secretary. 

Title:  Airline  Employee  Protection 
I^ogram. 

Need  for  Information:  Required 
pursuant  to  Airline  Employee  Protection 
Program  (49  U.S.C.  1552). 

Proposed  Use  of  Information:  To 
initiate  investigation  proceedings  for 
determining  whether  statutory 
requirements  for  benefits  are  met. 

Frequency:  Filed  once. 

Burden  Estimate:  150  hours. 

Respondents:  Former  and  present 
airline  employees. 

Forms:  None. 

DOT  No.:  2906. 

OMB  No:  2\06-00\\. 
Administration:  Office  of  the 
Secretary. 

Title:  Foreign  Air  Carrier  Application 
for  Statement  of  Authorization  for 
Intermodal  Services. 

Need  for  Information:  To  approve  or 
disapprove  applications  by  foreign  air 
carriers  for  permission  to  perform 
intermodal  cargo  services. 

Proposed  Use  of  Information:  To 
screen  out  foreign  air  carriers 
representing  countries  which  restrict 
intermodal  services  by  U.S.  carriers:  to 
judge  economic  value  of  the  authority 
requested. 

Frequency:  On  occasion. 

Burden  Estimate:  5  hours. 

Respondents:  Foreign  air  carriers. 


Forms:  Form  4500. 

DOT  No.:  2909. 

OMflMj..- 2115-0039. 

Administration:  U.S.  Coast  Guard. 

Title:  Applications  for  Port  Security 
Card. 

Need  for  Information:  This 
information  collection  requirement  is 
needed  to  ensure  that  individuals  who 
require  access  to  waterfront  facilities  or 
vessels  do  not  pose  a  threat  to  national 
security.  This  requirement  is  particularly 
applicable  to  those  ports  that  are  vital  to 
the  military  defense  or  that  support 
military  operations  or  where  explosive 
cargo  is  loaded  and  unloaded. 

Proposed  Use  of  Information:  The 
Coast  Guard  uses  this  information  to  do 
a  national  agency  check  for  criminal 
history  of  civilians  requiring  access  to 
certain  areas  by  virtue  of  their 
employment  as  longshoremen,  dock 
workers,  construction  workers,  etc.  It  is 
an  integral  part  of  the  Security  Program 
which  provides  protection  and  security 
of  vessels,  harbors,  etc.,  from  sabotage 
and  subversive  activities. 
Frequency:  On  occasion. 
Burden  Estimate:  1,000  hours. 
Respondents:  Civilian  workers 
requiring  access  to  vessels/port 
facilities. 
Forms:  CG-3835.  CG-2685. 

DOTNo.:2m0. 

OMfl  No.;  2106-0023. 

Administration:  Office  of  the 
Secretary. 

Title:  Part  201— Applications  for 
Certificates  of  Public  Convenience  and 
Necessity. 

Need  for  Information:  This 
information  sets  forth  the  fitness  data 
that  must  be  submitted  by  applicants  for 
certificate  authority. 

Proposed  Use  of  Information:  To 
ensure  that  applicants  have  standards 
that  meet  the  Department's 
requirements. 

Frequency:  On  occasion. 

Burden  Estimate:  125  hours. 

Respondents:  Air  Carriers. 

Forms:  None. 

DOT  No:  2Qn. 

OMB  No:  2106-0025. 

Administration:  Office  of  the 
Secretary. 

Title:  14  CFR  Part  389— Fees  and 
Charges  for  Special  Services. 

Need  for  Information:  This 
information  sets  forth  the  standards 
carriers  must  demonstrate  to  secure 
relief  from  certain  Part  389  provisions, 
including  the  payment  of  filing  fees. 

Proposed  Use  of  Information:  We 
examme  the  information  to  ensure  that 
carries  have  made  the  requisite 
demonstrations  to  warrant  relief. 


Frequency.  Non  required:  submissions 
are  optional. 

Burden  Estimate:  14  hours. 

Respondents:  U.S.  air  earners  and 
foreign  carriers  that  conduct  U.S. 
operations. 

Forms:  None;  submissions  are  made 
by  letter. 

DOT  No:  2912. 

OMfl  No:  2125-0039. 

Administration:  Federal  Highway 
Administration. 

Title:  Highway  Planning  and  Research 
Program  Administration. 

Need  for  Information:  To  determine 
how  FHWA  highway  planning  and 
research  funds  will  be  used  by  the  State 
highway  agencies  (SHAs)  and  to 
determine  if  proposed  work  is  eligible 
for  Federal  participation. 

Proposed  Use  of  Information:  For 
FHWA  to  monitor  and  evaluate  progress 
toward  meeting  national  highway 
planning  and  research  goals. 

Frequency^  Annually. 

Burden  Estimate:  23,764  hours. 

Respondents:  Stale  highway  agencies. 

Forms:  None. 

DOT  No:  2813. 

OMB  No:  2137-0562. 

Administration:  Research  and  Special 
Programs  Adm. 

Title:  Air  Carrier  Operations  in  49 
CFR  Part  175. 

Need  for  Information:  To  ensure 
transportation  safety  in  air 
transportation  operations  involving  the 
transport  of  hazardous  materials  to 
protect  the  safety  of  passengers, 
crewmembers,  ground  handling 
personnel,  aircraft  and  the  general 
public 

Proposed  Use  of  Information:  The 
information  is  used  to  prevent 
unauthorized  or  improperiy  described, 
certified,  labeled,  marked  or  packaged 
hazardous  materials  from  being 
transported  in  aircraft. 
Frequency:  On  occasion. 
Burden  Estimates:  341  hours. 
Respondents:  Shippers  and  air 
carriers. 
Forms:  None. 

DOT  No:  2914. 

OMfl  No:  2133-0013. 

Administration:  Maritime 
Administration. 

Title:  Monthly  Report  of  Ocean 
Shipments  Moving  under  Expori-Import 
Bank  Financing. 

Need  for  Information:  Data  needed  to 
determine  whether  certain  U.S.  flag 
merchant  vessels  are  receiving  limited 
cargo  perference. 

Proposed  Use  of  Information:  Data 
will  be  used  to  continue  surveillance  of 
Ex-lm  bank  financed  cargoes  to  assure 


equitable  distribution  between  U.S.  flag 
and  foreign  flag  ships. 

Frequency:  Monthly.       ,.,    .  .  . 

Burden  Estimate:  480  hours.  y 

Respondents:  Ship  owners,  ship     ."   ,  . 
operators. 

Forms:  MA-518. 

DOT  No:  2915.  "'.-..  ■.- 

OMB  No:  2115-0071. 

Administration:  U.S.  Coast  Guard. 
Title:  Official  Logbook. 

Need  for  Information:  This 
information  is  needed  to  keep  official 
records  of  all  voyages  as  well  as  load 
line  and  testing  records. 

Proposed  Use  of  Information:  Coast 
Guard  uses  this  information  to 
determine  compliance  with  the 
commercial  vessel  safety  program  and 
to  examine  incidences  of  shipboard 
misconduct.  Other  Federal  agency 
maritime  casualty  investigators/federal 
and  civil  courts  use  this  information  in 
cases  of  injury  or  litigation  between 
seamen  and  shipping  companies. 

Frequency:  On  occasion. 

Burden  Estimate:  4.000  hours. 

Respondents:  U.S.  Merchant  Mariners 
and  shipping  companies. 

Forms:  CG-706B. 

DOT  No:  2916. 

OMB  No:  2137-0051. 

Administration:  Research  and  Special 
Programs  Adm. 

Title:  Rulemaking  and  Exemption 
Petitions. 

Need  for  Information:  To  allow  the 
regulated  public  a  means  to  propose 
new  or  amended  safety  standards  or  to 
deviate  from  the  hazardous  materials 
regulations  to  try  out  new  methods  of 
transportation,  packaging,  etc. 

Proposed  Use  of  Information:  To 
allow  the  Department  a  means  to  find 
out  what  new  or  changed  regulations 
are  needed  and  to  determine  the  safety 
of  proposed  regulatory  changes  or 
exemption  requests. 

Frequency:  On  occasion. 
Burden  Estimate:  4.069  hours. 
Respondents:  Individuals,  state  or 
local  governments,  farms,  businesses, 
non-profit  institutions,  and  small 
businesses. 
Forms:  None. 

Z707'No.-2917. 

OMB  No:  New. 

Administration:  Office  of  the     .• 
Secretary. 

Title:  Uniform  Administrative 
Requirements  for  Grants  and 
Cooperative  Agreements  to  State  and 
Local  Governments. 

Need  for  Information:  Information  is 
needed  to  properly  manage  grant  , 
programs.  ..  ,••■ " 

Proposed  Use  of  Information:  Grant 
management. 


Frequency:  Recordkeeping. 

Burden  Estimate:  2,700  grantees  x  70 
hours  =  189.000  hours. 

Respondents:  State  and  local 
governments. 

Forms:  SF-269,  SF-272.  SF-270,  SF- 
271.SF-424. 

Z?07" No.- 2918. 
OMB  No:  New. 

Administration:  Federal  Aviation 
Administration. 

Title:  Assessment  of  Effectiveness  of 
Modified  Low-Level  Wind  Shear  Alert 
Systems. 

Need  for  Information:  To  determine 
effectiveness  of  the  low-level  wind 
shear  alert  system. 

Proposed  Use  of  Information:  Used  to 
refine  modifications  to  the  system. 

Frequency:  One-time. 

Burden  Estimate:  500  hours. 

Respondents:  Pilots. 

Form(s):  Questionnaire. 

DOT  No:  2919. 

OMB  No:  2133-0024. 

Administration:  Maritime 
Administration. 

Title:  Operating  Differential  Subsidy 
(ODS)  for  Bulk  Cargo  Vessels  Engaged 
in  Worldwide  Services. 

Need  for  Information:  To  determine 
compliance  with  ODS  contract. 

Proposed  Use  of  Information:  Data  is 
used  to  claim  ODS  payments  from  the 
Maritime  Administration. 

Frequency:  Monthly,  Annually. 

Burden  Estimate:  1.260  hours. 

Respondents:  Shipowners  and  Ship 
Operators. 

Form(s):  SF-1034  and  Schedule  A 
through  D.  MA-790. 

DOT  No:  2920. 

OMB  No:  2115-0501. 

Administration:  U.S.  Coast  Guard 

Title:  Merchant  Marine  Personnel 
Physical  Examination  Report. 

Need  for  Information:  This 
information  collection  requirement  is 
needed  to  ensure  that  individuals  who 
are  assigned  a  merchant  marine's 
document  or  license  are  physically 
competent  to  operate  vessels  at  sea. 

Proposed  Use  of  Information:  Coast 
Guard  licensing  officers  use  this 
information  as  a  means  of  evaluating  an 
individual's  physical  qualifications  for  a 
Hcense  or  document. 

Frequency:  On  occasion. 

Burden  Estimate:  35,100  hours. 

Respondents:  Applicants  for  a  U.S. 
Merchant  Meriner's  Document  or 
License. 
FormfsJ:  CG-719K. 


Issued  in  Washington.  DC  on  June  4, 1987. 

Richard  B.  Chapman, 

Acting  Director  of  Information  Resource    ■ 
Management. 

|FR  Doc.  87-13324  Filed  6-10-67;  8:45  am) 

BILUNG  COOC  M10-62.M 


Federal  Highway  Administration 

Environmental  Impact  Statement 
DeSoto  County,  MS 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 
action:  Notice  of  intent. 


summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  a  proposed  highway  project 
in  DeSoto  County.  Mississippi. 
FOB  FURTHER  INFORMATION  CONTACT 
Mr.  James  P.  Iverson,  District  Engineer, 
FHWA,  Mississippi  Division.  666  North 
Street,  Suite  105,  Jackson,  Mississippi 
39202,  Phone:  601/965^222. 
SUPPLEMENTARY  INFORMATION:  The 
FHWA  in  cooperation  with  the 
Mississippi  State  Highway  Department 
(MSHD)  will  prepare  an  environmental 
impact  statement  (EIS)  for  a  proposed 
improvement  to  MS  391  from  Eudora 
(MS  304)  north  to  the  Tennessee- 
Mississippi  State  Line,  approximately 
13.5  miles.  Environmental  and  location 
studies  are  being  initiated. 

Alternatives  under  consideration 
include  (A)  the  No  Build:  (B) 
reconstruction  along  the  existing 
alignment  with  short  sections  of 
relocations  to  correct  severe  curvature; 
(C)  reconstruction  on  new  location  to 
the  east  of  the  existing  facility  for 
approximately  three  miles,  then  to  the 
west  for  approximately  three  miles,  then 
along  the  existing  alignment  for  the 
remainder  of  the  length;  and  (D) 
construction  on  new  location  to  the  east 
of  the  existing  alignment  for 
approximately  three  miles,  then  to  the 
west  of  the  existing  alignment  for 
approximately  seven  miles,  then  along 
the  existing  alignment  for  the  remainder 
of  the  length. 

An  informal  public  information 
meeting  was  held  on  Tuesday,  April  29, 
1986,  with  public  officials  and  interested 
citizens  attending.  Comments  will  be 
solicited  from  appropriate  Federal, 
State,  and  local  agencies.  A  location 
public  hearing  will  be  held  after  the 
Draft  EIS  has  been  approved  and 
circulated.  No  formal  scoping  meetings 
are  planned  at  this  time. 

To  ensure  that  the  full  range  of  issues 
related  to  the  proposed  action  are 
addressed  and  all  significant  issues 
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identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  and  questions  concerning  the 
proposed  action  would  be  directed  to 
FHWA  at  the  address  provided  above. 

(Catalog  of  Federal  Domestic  Assistance 

Program  Number  20.205.  Highway  Research. 

Plannmg  and  Construction.  The  regulations 

implementing  Executive  Order  12372 

regarding  intergovernmental  consultation  on 

Federal  programs  and  activities  apply  to  this 

program) 

lames  P.  Iverson, 

District  Engineer,  Jackson. 

|FR  Doc.  87-13307  Filed  6-10-«7:  8:45  am| 

BILUNO  CODE  4(10-22-M 


DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Secretary 

Certification  of  Exchange  of 
Information  Programs  of  Treaty 
Partners  for  Purposes  of  the  Foreign 
Sales  Corporation  Legislation 

agency:  Ucpartment  of  the  Treasui7. 
action:  Notice  of  Certification  of 
Kxchange  of  information  Programs  of 
Certain  U.S.  Treaty  Partners  for 
Purposes  of  the  Foreign  Sales 
Corporation  Legislation. 

SUMMARY:  This  document  contains  a  list 
of  new  income  tax  treaty  partners  of  the 
United  States  that  have  exchange  of 
information  programs  under  such  treaty 
that  the  Secretary  of  the  Treasury  has 
certified  for  purposes  of  the  Foreign 
Sales  Corporation  legislation  in 
accordance  with  section  927(e)(3)(B)  of 
the  Internal  Revenue  Code.  This 
document  supplements  the  list  of  treaty 
partners  with  satisfactory  information 
exchange  programs  that  was  issued  by 
the  Treasury  Department  on  November 
6. 1984.  This  document  also  contains 
notice  that  the  certification  of  South 
Africa  will  terminate  simultaneously 
with  the  termination  of  the  U.S.-Soulh 
Africa  tax  trealv- 

FOH  FURTHER  INFORMATION  CONTACT: 

Jacob  Feldman,  Ultice  ot  Associate 
Chief  Counsel  (International).  Internal 
Revenue  Service,  1111  Constitution 
Avenue.  NW..  Washington.  DC  20224 
(202)  56&-3289  (not  a  toll-free  call),  or 
David  M.  Crowe,  Office  of  International 
Tax  Counsel,  15th  &  Pennsylvania 
Avenue.  NW.,  Room  4013,  Washington, 
DC  20220  (202)  566-8275  (not  a  toll-free 
call). 

Notice:  Sections  801  through  805  of  the 
Tax  Reform  Act  of  1984.  Pub.  L  No.  98- 
369,  amended  the  Internal  Revenue 
Code  generally  to  replace  the  Domestic 
International  Sales  Corporation 
(DISC)  provisions  of  the  Code 


(sections  911-997)  with  the  Foreign  Sales 
Corporation  ("FSC")  provisions 
(sections  921-927).  The  FSC  provisions 
were  enacted  primarily  in  response  to 
concerns  raised  by  trading  partners  of 
the  United  States  about  the  DISC 
program  in  the  Genera!  Agreement  on 
Tariffs  and  Trade. 

A  FSC  must  be  incorporated  under  the 
laws  of  a  country  outside  the  U.S. 
customs  jurisdiction  that  fulfills  certain 
criteria  relating  to  exchange  of  tax 
information  with  the  United  Stales. 
Section  927(e)(3)(B)  of  the  Code  provides 
that  a  FSC  shall  not  be  incorporated 
under  the  laws  of  a  foreign  country  that 
has  a  bilateral  income  tax  treaty  with 
the  United  States  unless  the  Secretary  of 
the  Treasury  certifies  that  the  exchange 
of  information  program  under  the  treaty 
carries  out  the  purposes  of  the  exchange 
of  information  requirements  of  the  FSC 
legislation. 

On  November  6, 1984,  the  Treasury 
Department  issued  a  notice  listing  the 
income  tax  treaty  partners  that  were 
certified  for  purposes  of  section 
927(e)(3)(B)  of  the  Internal  Revenue 
Code.  All  of  the  countries  on  that  list 
continue  to  be  certified  for  FSC 
purposes.  The  following  countries  were 
listed  in  the  November  6, 1984  notice: 
Australia,  Canada,  Denmark,  Egypt. 
Finland.  France.  Germany,  Iceland. 
Ireland,  Jamaica.  Korea,  Malta. 
Morocco,  New  Zealand,  Norway. 
Pakistan.  Philippines.  South  Africa, 
Sweden,  and  Trinidad  &  Tobago. 

As  of  January  1, 1986,  tax  treaties 
between  the  United  States  and  Cyprus 
and  the  United  States  and  Barbados 
came  into  effect.  The  countries  of 
Cyprus  and  Barbados  are  hereby 
certified  for  FSC  purposes.  Barbados 
entered  into  an  agreement  to  exchange 
tax  information  with  the  United  States 
that  went  into  effect  upon  signature  on 
November  3, 1984.  That  agreement 
fuirdled  the  criteria  of  Code  section 
927(e)(3)(A).  Therefore.  Barbados  has 
satisfied  the  exchange  of  information 
requirements  of  the  FSC  legislation  at  all 
times  on  and  after  November  3, 1984. 
The  certification  announced  in  this 
notice  has  no  additional  effect  on  the 
FSC  qualification  of  Barbados, 

The  tax  treaty  between  the  United 
States  and  South  Africa  will  terminate 
on  July  1. 1987  in  accordance  with 
Article  18(2)  of  the  treaty.  The  treaty 
was  terminated  according  to  its  terms  as 
required  by  recent  Congressional 
legislation.  Simultaneously  with  the 
termination  of  the  treaty,  South  Africa 
will  no  longer  be  a  foreign  country  that 
meets  the  requirements  of  Code  section 
927(e)(3)(B).  Therefore,  the  FSC 
certification  for  South  Africa  will  be 
revoked  effective  July  1. 1987. 


A  FSC  may  incorporate  as  a  company 
that  is  covered  by  the  exchange  of 
information  program  under  the  tax 
treaty  of  any  certified  country. 

The  FSC  certification  procedure  has 
been  undertaken  to  comply  with  the 
intent  of  the  legislation  that  a  FSC  be 
allowed  to  incorporate  only  in  a  country 
with  which  the  United  States  has  a 
satisfactory  overall  exchange  of 
information  program.  The  absence  of 
any  tax  treaty  partner  of  the  United 
Slates  from  the  list  of  certified  countries 
is  not  intended  lo  imply  that  the 
Treasury  Department  lakes  the  position 
that  such  treaty  partner  is  not  fulfilling 
its  exchange  of  information  obligations 
under  the  treaty.  The  Treasury 
Department  is  having  continuing 
consultations  with  certain  treaty 
partners.  Treaty  partners  not  listed  may 
subsequently  be  certified  at  any  lime 
upon  publication  of  a  notice  lo  that 
effect  in  the  Federal  Register. 

If,  following  a  certification,  the 
information  exchange  program  with  a 
treaty  partner  deteriorates  significantly, 
the  Secretary  may  terminate  the 
certification.  Such  termination  would  be 
effective  six  months  after  the  dale  of  the 
publication  of  the  notice  of  such 
termination  in  the  Federal  Register. 
Consultations  with  the  tax  officials  of 
the  treaty  partner  will  precede  any  such 
termination. 

Dated:  June  4. 1987. 
|.  Roger  Mentz, 

Assistant  Secretary  for  Tax  Policy. 
[FR  Doc.  87-13329  Filed  6-10-87;  8:45  am) 

BILLIMO  COOC  W10-2»-M 


Customs  Service 

Performance  Review  Boards. 
Appointment  of  Members 

agency;  L'.S.  CusUjiiib  Service, 
Department  of  the  Treasury. 
action:  General  Notice. 

summary:  This  notice  announces  the 
appointment  of  the  members  of  the  U.S. 
Customs  Service  Performance  Review 
Boards  (PRBs)  in  accordance  with  5 
U.S.C.  4313(c)(4).  The  pupose  of  the 
PRBs  is  to  review  senior  executive 
employees'  perforfnance  and  make 
recommendations  regarding 
performance  and  performance  awards 
DATE:  The  Performance  Review  Boards 
become  effective  on  May  l^i  VH" 

FOR  FURTHER  INFORMATION  CONTACT. 

Robert  M.  Smith.  Actmt;  Director,  Office 
of  Human  Resources,  U.S.Customs 
Service,  1301  Constitution  Avenue.  NW., 
Room  1130.  Washington,  DC,  (202)  377- 
9205. 
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SUPPLEMENTARY  INFORMATION:  There 

are  tv\o  I'.rfijrm.iru  e  Review  Boards  in 
the  U.S.  Customs  Service  as  follows: 

1.  The  Performance  Review  Board  to 
review  Senior  Executives  rated  by  the 
Commissioner  and  Deputy 
Commissioner  is  composed  of  the 
following  members: 

Chester  C.  Bryant,  Comptroller,  Bureau 
of  Alcohol.  Tobacco  and  Firearms 

Stephen  E.  Higgins,  Director,  Bureau  of 
Alcohol,  Tobacco  and  Firearms 

John  W.  Mangels— Director,  Office  of 
Operations.  Department  of  Treasury 

John  Simpson — Deputy  Assistant 
Secretary  for  Regulations,  Trade  and 
Tariff  Enforcement.  Department  of 
Treasury 
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2.  The  Performance  Review  Board  to 
review  all  other  Senior  Executives  is 
composed  of  the  following  members: 
William  P.  Rosenblatt— Assistant 
Commissioner,  Office  of  Enforcement, 
U.S.  Customs  Service 
William  Green— Assistant 
Commissioner,  Office  of  Internal 
Affairs,  U.S.  Customs  Service 
Samuel  H.  Banks — Assistant 
Commissioner,  OfTice  of  Inspection 
and  Control,  U.S.  Customs  Service 
Gerald  McManus — Assistant 
Commissioner,  Office  of  Commercial 
Operations,  U.S.  Customs  Service 
James  W.  Shaver— Assistant 
Commissioner,  Office  of  International 
Affairs.  U.S.  Customs  Service 


James  R.  Grimes — Regional 

Commissioner,  South  Central  Region, 

U.S.  Customs  Service 
Edward  Kwas— Regional  Commissioner. 

New  York  Region,  U.S.  Customs 

Service 
George  Heavey— Regional 

Commissioner.  Southeast  Region,  U.S. 

Customs  Service 
Richard  McMuIlen— Regional 

Commissioner.  North  Central  Region. 

U.S.  Customs  Service 
Quintin  L  Villanueva  Jr.— Regional 

Commissioner,  Pacific  Region,  U.S. 

Customs  Service 

Dated:  June  2. 1987. 
William  von  Raab, 

Commissioner  of  Customs. 

|FR  Doc.  87-13331  Filed  6-10-87;  8:45  am) 
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Sunshine  Act  Meetings 


Federal   Register 

Vol.  52.  No.  112 
Thursday.  June  12.  1987 


Corrections 


This   section   of   the   FEDERAL   REGISTER 
contains   notices  of   meetings  published 
under  the  "Government  in  the  Sunshine 
Act"   (Pub    L    94-409)   5   U.S.C.    552b(e)(3) 


FEDERAL  ELECTION  COMMISSION 

DATE  AND  TIME.  I  ,.  .   .ly,  June  16,  1987, 

lU:00a.m. 

PLACt:  999  E  Street,  NW..  Washington. 

DC. 

STATUS:  This  meeting  will  be  closed  to 

••1.'  piiblic 

ITEMS  TO  BE  OlSCUSSLO: 

Compliance  matters  pursuant  to  2  U.S.C. 

437g. 
Audits  conducted  pursuant  to  2  U.S.C.  437g, 

438(b).  and  Title  26.  U.S.C. 
Mutters  concerning  participation  in  civil 

actions  or  proceedings  or  arbitration. 
Inlernai  personnel  rules  and  procedures  or 

matters  affecting  a  particular  employee. 
***** 

DATE  AND  TIME:  Thursday,  June  18, 1987, 

"1  .1.111. 

place:  999  E  Street,  NW.,  Washington. 
DC  (Ninth  Floor). 

STATUS:  This  meeting  will  be  open  to  the 

public. 

MATTERS  TO  HE   CONSIDERfO: 

belting  ol  Uatus  tor  huture  Meetings. 
Correction  and  Approval  of  Minutes. 
Elligibility  Report  for  Candidates  to  Receive 

Presidential  Primary  Matching  Funds. 
Certification  Report  for  Convention 

Financing. 
11  CFR  Parts  4  and  5:  Interim  rules  revising 

the  FOIA  and  Public  Disclosure 

regulations. 

Rniifinp  Aflmini<;tr    tivp  M.tttprq 

PERSON  TO  CONTACT  FOR  INFORMATION: 

Mr.  Fred  Eiland,  information  Officer, 

Telephone:  202-376-3155. 

Mary  W.  Dove, 

Administrative  Assistant. 

(FR  Doc  87-13442  Filed  6-»-87: 12:26  pmj 

BILLING  CODE  (riS-OI-M 


FEDtRAL  MARITIME  COMMISSION 

TiMF  AND  DATE:  10:00  a.m. — June  17, 

vm\ 

pi^ce:  Hearing  Room  One — 1100  L 

Street,  NW.,  Washington,  DC  20573- 

0001. 

status:  Closed. 

MATTERS  TO  BE   CONSIDERED: 

1.  Agreement  .\u.  212-010286— South  Europe/ 
U.S.A.  Pool  Agreement. 


2.  Policy  Regarding  Civil  Penalty  Compromise 

Proced'T. 

CONTACT  PERSON  FOB  MO«E 

INFORMATION:  |     iph  C.  Polking, 

Secretary,  (202J  523-5725. 

|oMph  C  Polking, 

Secretary. 

|FR  Doc.  87-13422  Filed  6-9-87;  11:23  am| 

atlXINO  COOC  •790-«l-M 

NATIONAL  SCIENCE  BOARD 

DATE  AND  TIME. 

June  18. 1987 

8:30  a.m.  Open  Session 
June  19, 1987 

8:30  a.m.  Closed  Session 

8:45  a.m.  Open  Session 

PLACE:  National  Science  Foundation, 

Washington,  DC. 

STATUS: 

Most  of  this  meeting  will  be  open  to  the 

public. 
Part  of  this  meeting  will  be  closed  to  the 

MATTERS  TO  BE  CONSIDERED; 
Thursday,  |une  IB.  1987 
Open  Session — 8.30-12:30 p.m. 

1.  Strategic  Overview 

2.  Education  and  Human  Resources 

3.  Centers  and  Groups 

Open  Session — 2:00-5.30 p.m. 

A.  Disciplinary  Research  and  Facilities 

5.  Administrative  Strategies 

6.  Issues  and  Problems 

Friday.  |une  19.  1987 

Closed  Session — 8:30-8:45  a.m. 

7.  Minutes — May  1987  Meeting 

8.  NSB  and  NSF  Staff  Nominees 

Open  Session — 8:45-11:30  a.m. 

9.  Chairman's  Report 

a.  Minutes — May  1987  Meeting 

b.  1988  Calendar  of  Meetings 

10.  NSB  Biennial  Report — Science  and 

Engineering  Indicators — 1987 

11.  Strategic  Planning — Priorities  and 

Conclusion 

Thomas  Ubois. 

Executive  Officer. 

|FR  Doc  87-13410  Filed  ft-9-87;  10:11  am) 

WLUNQ  COOC  rsS»-01-M 

NUCLEAR  REGULATORY  COMMIMION 

DATE:  Thursday.  June  11. 1987. 
PLACE:  Commissioners'  Conference 
Room,  1717  H  Street,  NW.,  Washington, 
DC. 


STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 
Week  of  Juae  8 
Thursday.  June  11 

3:30  p.m. 
Affirmation/Discussion  and  Vote  (Public 
Meetirtg) 

a.  NFS  Ltd's  Proposed  Purchase  of  the 
Stock  of  NFS.  Inc.— and  OCAWIUs 
Request  for  Hearing  (Tentative) 

b.  Metcoa,  Inc..  FDBA  the  Pesses  Company 
(hearing  with  Respect  to  Immediately 
effective  Order  Modifying  License  No. 
STB-1254;  EA-85-122)  (Tentative) 

c.  Request  for  Hearing  on  Applications  to 
Import  Uranium  of  South  African  Origin 
'Tpn'H'ivpl  'Ww  Ilpm1 

TO  VERIFY  THE  STATUS  OF  MEETINGS 
CALL  (RECORDING)    .M  .'    h  14-1498. 
CONTACT  PERSON  FOR  MORE 

INFORMATION:  k    'ort  McOsker  (202) 

bJ4-141U. 

Robert  8.  McOsker, 

Office  of  the  Secretary. 

June  8, 1987. 

[FR  Doc  87-13401  Filed  6-9-87;  8:55  amj 
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FEDERAL  RESERVE  SYSTEM  BOARD  OF 
GOVERNORS 

TIME  AND  DATE:  10:00  a.m.,  Wednesday, 
June  17,  1987. 

PuiCE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets. 
WV    Washington,  DC  20551. 
status:  Closed. 

MATTERS  TO  BE  CONSIDERED 

1.  Personnel  uctiuns  (appointments, 
promotions,  assignments,  reassignments.  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previouslv  announced  meeting 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Mr.  Joseph  R.  Coyne, 
A'^vs-  ,  it  to  the  Board;  (202)  452-3204. 
You  may  call  (202)  452-3207.  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Dated:  June  9.  1987. 
lames  McAfee, 

Associate  Secretary  of  the  Board. 
|FR  Doc  87-13484  Filed  6-9-87;  3:34  pmJ 
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This   sectiofi   of    tT>e   FEDERAL    REGISTER 
contains   editorial   corrections   of   previously 
published  President^l.   Rule    Proposed 
Rule,   arxl   Notice   documenis   and   volumes 
of   the  Cooe   of   Eecierai    Regulations 
These   corrections   are   prepared   by   the 
Office   of   the    Eecleral    Register     Agency 
prepared   correctKjns   are   issued   as   signe<j 
docunr>ents  and   appear   in   the   appropriate 
document  categones   elsewhere   in   trie 
Issue. 


COMMODITY  FUTURES  TRADING 
COMMISSION 

17  CFR  Part  140 

Conduct  of  Members  and  Employees 
of  the  Commission 

Correction 

In  rule  document  87-12479  beginning 
on  page  20592  in  the  issue  of  Tuesday, 
June  2, 1987,  make  the  following 

correction- 

S  140.73S-4     (Corrected) 

On  page  20593.  in  the  first  column,  in 
§  140.735-4(b)(l)(iii)(B),  in  the  third  line, 
"of  should  read  "or". 

BILUNO  COOC   )50W»1-O 


DEPARTMENT  OF  DEFENSE 
48  CFR  Part  252 

Department  of  Defense  Federal 
Acquisition  Regulation  Supplement; 
Implementation  of  Section  1207  of 
Pub.  L  99-661;  Set- Asides  for  Small 
Disadvantaged  Business  Concerns 

Correction 

In  rule  document  87-10099  beginning 
on  page  16263  in  the  issue  of  Monday, 
May  4, 1987.  make  the  following 
corrections: 

252.219-7005     [Correctedl 

On  page  16267,  m  the  second  column, 
under  amendatory  instruction  21,  the 
section  number  should  read  as  set  foiih 
above;  in  the  same  section,  in  the  lllh 
line  from  the  bottom  of  the  column, 
"XXX  (1987)"  should  read 

••( 1987)";  and  the  7th 

and  8th  lines  from  the  bottom  should 
read,  " is, 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Admmistration 

(FDA  225-86-8251 1 

Memorandum  of  Understanding 
Between  the  Patent  and  Trademark 
Office  and  the  Food  and  Drug 
Administration 

Correction 

In  notice  document  87-10713  beginning 
on  page  17830  in  the  issue  of  Tuesday, 
May  IZ  1987,  make  the  following 
corrections; 

1.  On  page  17831,  in  the  fii^t  column, 
under  //.  Background,  in  the  first 
paragraph,  in  the  third  line,  "1987" 
should  read  "1984". 

2.  On  the  same  page,  in  the  third 
column,  under  paragraph  C.  2.  a.,  in  the 
second  line,  "60  filing"  should  read  "60 
day  filing". 

BILLING  COOC   1S0*-ei-0 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Service 

42  CFR  Part  57 

Grants  for  Nursing  Special  Projects 
Correction 

In  proposed  rule  document  87-12809 
beginning  on  page  21490  in  the  issue  of 
Friday,  June  5. 1987.  make  the  following 
correction: 

On  page  21491,  in  the  first  column, 
insert  the  following  paragraph  after  the 
second  paragraph; 

The  purpose  of  these  requirements  is 
to  assure  that  projects  develop  not  only 
a  method  of  attracting  a  supply  of 
registered  nurses  to  health  manpower 
shortage  areas,  but  also  a  plan  for 
retaining  them  over  time.  The  practice 
area  is  limited  by  statute  to  health 
manpower  shortage  areas  identified 
under  section  332. 

BILLING  CODE  4160-15  0 


INTERNATIONAL  TRADE 
COMMISSION 

(Investigation  No-  70VTA-282  (Finaii  arvc 
Investigations  Nos.  731-TA-351  and  3M 
(Flnal)J 

Certain  Forged  Steel  Crankshafts 
From  Brazil,  the  Federal  Republtc  of 
GerrT\any,  and  the  United  Kingdom 

Correction 

In  notice  document  87-12622  beginning 
on  page  20790  in  the  issue  of 
Wednesday.  June  3, 1987,  make  the 
following  correction  on  page  20790; 

In  the  first  column,  in  the  summary,  in 
the  15th  line,  after  "660.67"  insert,  "and 
660.71", 

BILLING  COOC  1505-01-D 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

36  CFR  Part  1254 

Use  of  Privately  Owned  Microfilm 
Equipment  To  Copy  Records  m  the 
National  Archives  and  Presidential 
Libraries 

Correction 

In  rule  document  87-12087  beginning 
on  page  20077  in  the  issue  of  Friday. 
May  29. 1987,  make  the  following 
corrections: 

§  1254.92    (Corrected] 

1.  On  page  20081,  in  the  first  column, 
in  §  1254.92(a),  in  the  ninth  line,  "(NMJ" 
should  read  "(NN)";  and  in  the  second 
column,  in  paragraph  (c)(5)(i),  in  the 
sixth  line,  "or"  should  read  "of. 

§  1254.96    [Corrected] 

2.  On  page  20082,  in  the  second 
column,  in  §  1254.96(a)(1),  in  the  third 
line,  "inviewed"  should  read 
"reviewed" 

§  1254.98    (Corrected] 

3.  On  the  same  page,  in  the  third 
column,  in  §  1254.98(d),  in  the  fifth  line, 
"or"  should  read  "or". 

BIUJMG  COOE  IS05-01-0 


is  not  a  small  disadvantage  business 
concern  ". 

BIU.IMQ  COOE  tSOS-OI-O 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  70 

Material  Control  and  Accounting 
Requirements  lor  Facilities  Licensed 
To  Possess  and  Use  Formula 
Quantities  of  Strategic  Special  Nuclear 
Material 

Correction 

In  rule  document  87-6945  beginning  on 
page  10033  in  the  issue  of  Monday. 
March  30. 1987.  make  the  following 
correction: 

§70.32    ( Corrected  1 

On  page  itM)  it(  in  the  first  column,  in 
§  70.32(c)(l)(i).  in  the  sixth  line, 
••^4  41(c)(1)"  should  read  •74.51(c)(1)". 

BHLiMG  COOC  1S0»-0«-O 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Admimstrafion 

Proposed  Advisory  Crcular  2S-XX, 
Transport  Airplane  Crashworthmess 
Handbook 

Correction  ■ :  ■     ' 

In  notice  document  87-12790 
appearing  on  page  21402  in  the  issue  of 


Friday.  )une  5,  1987.  mal^e  the  following 
correction: 

In  the  second  column,  under  dates 
the  second  line  should  read  "or  before 
October  5. 1987.". 

RILUMO  COOC  1S05-01-O 


DEPARTMENT  OF  TRANSPORTATION 

Researcti  and  Special  Programs 
Administration 

(Docket  No  IRA  21 1 

Inconsistency  Ruling  No  IR-8;  Notice 
of  Decision  on  Appeal;  State  of 
Michigan  Rules  and  Regulations 
Affecting  Radioactive  Materials 
Transportation 

Correction 

In  notice  document  87-8832  beginning 
on  page  13000  in  the  issue  of  Monday. 
April  20. 1987.  make  the  following 
corrections: 

1.  On  page  13000.  in  the  third  column, 
in  the  SUMMARY,  in  the  third  line 
"Department"  was  misspelled. 

2.  On  page  13001,  in  the  first  column, 
under  I.  Background,  in  the  second 
paragraph,  in  the  11th  line.  "5  107.211)." 
should  read  "(5  107.211).";  and  in  the 
14th  line,  "on"  should  read  "of. 


3.  On  the  same  page,  in  the  second 
column,  under  A.  Introduction,  in  the 
fourth  paragraph,  in  the  fourth  line, 
"raised"  was  misspelled:  and  in  the  fifth 
line.  "Rulings's  ■  should  read  "Ruling's". 

4.  On  page  13002,  in  the  first  column, 
in  the  13th  line  from  the  bottom,  "be" 
should  read  "by". 

5.  On  the  same  page,  in  the  second 
column,  in  the  17th  line  from  the  top. 
"104  S.CT.  1403  (1984))."  should  read 
"104  S.Ct.  1403  (1984)).";  in  the  first 
complete  paragraph,  in  the  sixth  line 
"department"  should  read 
"Department";  and  in  the  25th  line  from 
the  bottom  of  the  column,  "follows"  was 
misspelled. 

6.  On  page  13003,  in  the  first  column, 
in  the  18th  line  from  the  bottom  of  the 
column.  "Rule  3"  should  read  "Rule  5". 

7.  On  page  13004.  in  the  second 
column,  in  the  13th  line  from  the  bottom 
of  the  column,  "doubt"  was  misspelled. 

8.  On  page  13005,  in  the  first  column, 
under  "Certification  Requirements",  in 
the  fourth  paragraph,  in  the  first  line, 
"expulsion"  was  misspelled. 

9.  On  the  same  page,  in  the  third 
column,  in  the  second  complete 
paragraph,  in  the  fifth  line,  "HMR 
inconsistent"  should  read  "HMR 
constitute  inconsistent";  and  the  10th 
line  should  rrad  "additional  state  or  " 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50CFRPart17 

Endangered  and  Threatened  Wildlife 
and  Plants:  Determination  of 
Threatened  Status  for  the  Flatten«d 
Musk  Turtle  (Stemoth«rus  depressus) 

AOENCV:  Fish  and  Wildlife  Service, 

Intenor. 

Acnow:  Final  rule. 

SUMMARY:  The  Service  determines  the 
flattened  musk  turtle  [Stemolhervs 
depressus]  m  the  Black  Warrior  River 
system  upstream  from  Bankhead  Dam  to 
be  a  threatened  species.  This  turtle  was 
historically  restricted  to  Alabama's 
upper  Black  Warrior  River  system 
upstream  from  the  fall  line  (the  steep 
northeastern  edge  of  the  coastal  plain). 
The  Service  considers  the  flattened 
musk  turtle  populations  unaffected  by 
hybridization  with  Sternotlierus  minor 
peltifer  to  presently  be  restricted  to  the 
Black  Warrior  River  system  upstream 
from  Bankhead  Dam.  Portions  of  its 
habitat  have  been  eliminated  by 
impoundments  and  agricultural, 
residential,  and  industrial  development 
within  the  Black  Warrior  basin.  It  is 
threatened  by  overcollectlng.  disease, 
and  habitat  degradation  from  siltation 
and  water  pollution.  Activities  and 
sources  that  have  historically 
contributed,  or  may  currently  be 
contributing,  to  the  siltation  and 
pollution  problems  include  agriculture, 
forestry,  mining  (conducted  in  violation 
of  State  or  Federal  laws  and 
regulations),  and  industrial  and 
residential  sewage  effluents.  This 
determination  implements  the  protection 
provided  by  the  Endangered  Species  Act 
of  1973.  as  amended. 
OATC:  The  effective  date  of  this  rule  is 
June  11. 1987. 

ADDRESS:  The  complete  file  for  this  rule 
is  available  for  inspection,  by 
appointment,  during  normal  business 
hours  at  the  Endangered  Species  Field 
Office.  U.S.  Fish  and  Wildlife  Service. 
Jackson  Mall  Office  Center.  Suite  316. 
300  Woodrow  Wilson  Avenue.  Jackson. 
Mississippi  39213. 

FOR  FURTHER  INFORMATIOM  CONTACT: 
Mr.  James  Stcwirt  at  the  above  address 
(601  /965-^900  or  FTS  490^900). 
SUPPLEMENTARY  INFORMATION: 

Background 

The  flattened  musk  turtle  is  a  small 
aquatic  turtle  having  a  distinctly 
flattened  carapace  up  to  119  millimeters 
(mm)  or  4.7  inches  (in)  long,  with  keels 
virtually,  if  not  altogether,  lacking 


(Mount  1981).  The  carapace  is  dark 
brown  to  orange  with  dark  bordered 
seams  and  is  slightly  serrated  behind 
(Ernst  and  Barbour  1972)  The  plastron 
is  pink  to  yellowish  The  head  is 
greenish  with  a  dark  reticulum  that  often 
breaks  up  ic  form  spots  on  the  top  of  the 
snout  (Mount  1981).  Stnpes  on  the  top 
and  sides  of  the  neck,  if  present,  are 
narrow  Tliere  are  two  barbels  on  the 
chin,  all  four  feet  are  webbed,  and  males 
have  thick,  long,  spine-tipped  tails  (Ernst 
and  Barbour  1972). 

According  to  Close  (1982).  male 
flattened  musk  turtles  mature  in  four  to 
six  years  at  a  body  length  of  80-65  mm 
(2.4-2.6  in),  whereas  females  mature  in 
six  to  eight  years  at  a  body  length  of  70- 
75  mm  (2.8-3  0  in).  Females  normally 
deposit  from  one  to  two  clutches  of  eggs 
each  season  with  an  average  of  three 
eggs  per  clutch. 

All  scientific  treatments  to  date  have 
considered  the  flattened  musk  turtle  a 
morphologically  distinct  taxonomic 
entity  that  is  found  only  in  the  upper 
Black  Warrior  River  system  of  Alabama. 
It  was  onginally  described  by  Tinkle 
and  Webb  (1955)  as  Sternotherus 
depressus.  Seidel  and  Lucchino  (1981) 
considered  S.  depressus  a  full  species, 
on  the  basis  of  morphometnc  and 
electrophoretic  analysis.  Ernst  el  al. 
(1987)  considered  S.  depressus  a  distinct 
species  on  the  basis  of  shell 
morphology.  Other  herpetologists.  e.g. 
Wermulh  and  Mertens  (1961).  have 
treated  it  as  a  subspecies  of 
Stemolhervs  minor. 

Although  the  flattened  musk  turtle  is 
found  in  a  variety  of  streams  and  the 
headwaters  of  some  impounded  lakes, 
its  optimum  habitat  appears  to  be  free- 
flowing  large  creeks  or  small  nvers 
having  vegetated  shallows  about  2  feet 
deep  alternating  with  pools  3.5-5  feet 
deep.  These  pools  have  a  detectable 
current  and  an  abundance  of  crevices 
and  submerged  rocks,  overlapping  flat 
rocks,  or  accumulations  of  boulders. 
Suitable  conditions  for  this  turtle 
include  abundant  molluscan  fauna,  low 
silt  load  and  deposits,  low  nutnent 
content  and  bacterial  count,  moderate 
temperature,  and  minimal  pollution 
(Estndge  1970.  Mount  1981).  Ernst  et  al. 
(1983)  reported  that  S.  depressus  also 
inhabits  stream  stretches  with  sandy 
bottoms,  alternating  with  suitable  cover 
sites. 

Herpetologists  have  been  concerned 
about  the  status  of  the  flattened  musk 
turtle  since  it  was  first  collected  in  1952. 
Tinkle  (1958).  Estndge  (1970).  Iverson 
(1977b)  and  Seidel  and  Lucchino  (1981) 
called  attention  to  its  limited 
distribution,  noting  preliminary  evidence 
of  gaps  developing  in  its  distribution  at 
many  places  in  the  basin.  They 


interpreted  those  gaps  as  indications  of 
a  long-term  population  decline,  and 
stated  that  S.  depressus  should  be 
regarded  as  a  threatened  species.  A 
symposium  sponsored  by  the  Alabama 
Department  of  Conservation  and 
Natural  Resources  resulted  in  the  1976 
publication  (endorsed  by  the 
Department)  of  a  list  of  Alabama's 
endangered  and  threatened  species, 
which  included  the  flattened  musk  turtle 
in  the  category  of  threatened.  A  recent 
update  of  the  list  of  Alabama's 
endangered  and  threatened  vertebrate 
species  also  included  the  flattened  musk 
turtle  (Mount  1986). 

The  Service  included  the  flattened 
musk  turtle  in  a  notice  of  status  review 
for  12  turtle  species  published  in  the 
June  6.  1977.  Federal  Register  (42  FR 
28903).  Additional  information  was 
solicited  to  determine  if  this  species 
should  be  listed  under  the  Endangered 
Species  Act.  Information  provided  in 
response  to  that  notice  by 
herpetologists.  including  Drs.  Robert 
Mount.  James  Dobie,  Carl  Ernst.  John 
Iverson.  R.  Bruce  Bury.  Stephan 
Edwards,  and  George  Pisani.  suggested 
that  the  flattened  musk  turtle  should  be 
listed  as  threatened. 

The  Alabama  Department  of 
Conservation  indicated  in  1982.  and 
again  in  1985.  its  support  of  any  Federal 
regulations  that  might  be  forthcoming  in 
regard  to  the  flattened  musk  turtle  The 
Reptiles  and  Amphibians  Committee  at 
the  Alabama  Non-Game  Wildlife 
Conference  on  July  15  and  16. 1983. 
assigned  the  status  of  "Threatened  and 
Declining  "  to  this  turtle.  Dr.  Karen 
Bjomdal  and  Dr.  Don  Moll  of  the 
Freshwater  Chelonian  Specialist  Group 
of  the  International  Union  for 
Conservation  of  Nature/Survival 
Service  Commission  recommended 
listing  the  flattened  musk  turtle.  It  was 
included  in  the  vertebrate  notice  of 
review  published  December  30.  1982  (47 
FR  58454)  and  revised  September  18, 
19H5  (50  FR  37958)  as  a  category  1 
species  (those  species  for  which  the 
Service  has  information  indicating 
listing  is  appropriate). 

On  December  1.  1983,  the 
Environmental  Defense  Fund  petitioned 
the  Service  to  list  the  flattened  musk 
turtle  as  a  threatened  species  A  finding 
was  published  in  the  Federal  Register  on 
April  5,  1984  (49  VR  13558).  that  the 
petition  contained  substantia!  biological 
information  to  indicate  that  a  listing 
action  may  be  warranted.  On  July  18, 
1985  (50  FR  29238),  the  Service 
announced  the  finding  that  the 
petitioned  action  was  warranted,  but 
precluded  by  other  higher  prionty  listing 
actions.  The  proposed  rule  published 
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November  1. 1985  (50  FR  45838). 
constituted  the  final  required  12-month 
finding. 

The  fiatfened  musk  turtle  has  been  the 
subject  of  three  major  studies  since  the 
1977  notice  of  review  was  published.  Dr. 
Robert  H.  Mount  conducted  the  first 
status  survey  during  1981.  under  a 
contract  with  the  Service.  The  Alabama 
Coal  Association  sponsored  an 
additional  study  and  survey  work  on  the 
flattened  musk  turtle  during  1983.  under 
the  project  directorship  of  Dr.  Carl  A. 
Ernst.  The  report  from  the  second  study 
(Ernst  et  al.  1983)  was  released  for  the 
public  record  and  for  review  by  the 
Service  in  November  1984.  It  contained 
a  smaller  appended  report  compiled  by 
personnel  of  Drummond  Coal  Company 
(Hubbard  et  al.  1983).  The  data  the 
Service  considered  most  relevant  and 
the  authors'  conclusions  from  both 
studies  were  summarized  in  the 
proposed  rule  to  list  the  flattened  musk 
turtle.  A  third  study  targeted  specifically 
at  determining  possible  impacts  of  coal 
mining  on  flattened  musk  turtle  survival 
and  distribution  was  funded  by  the 
Office  of  Surface  Mining,  and  conducted 
by  the  Fish  and  Wildlife  Service  during 
1985  (Dodd  et  al.  1986).  Results  of  the 
Dodd  et  al  (1986)  study  were  not 
available  at  the  time  of  publication  of 
the  proposed  rule,  but  have  been 
incorporated  in  the  final  rule. 

Historically,  the  flattened  musk  turtle 
was  found  in  the  upper  Black  Warrior 
River  system  of  Alabama  upstream  from 
the  fall  line  (near  Tuscaloosa),  the  break 
between  the  Piedmont  Plateau  and  the 
coastal  plain  (Tinkle  1959,  Estridge  1970. 
Mount  1976.  Mount  1981,  Ernst  et  al 
1983).  Beginning  about  1930.  several 
dams  were  built  on  the  Black  Warrior 
River  below  and  near  the  fall  line.  The 
impoundments  that  were  created  behind 
those  dams  extended  from  well  below  to 
well  above  the  steep  gradient  that  forms 
the  fall  line.  It  has  been  hypothesized 
that  the  newly  created  impoundments 
allowed  the  range  of  S.  minor  peltifer 
(previously  limited  to  below  the  fall  line) 
to  be  functionally  connected  for  the  first 
time  to  the  River  above  the  fall  line,  and 
to  have  contact  with  the  range  of  S. 
depressus  (Iverson  1977,  Seidel  and 
Lucchino  1981).  This  linkage  eliminated 
a  natural,  environmental  barrier  to 
interbredding  between  S.  depressus  and 
S.  minor  peltifer  (Iverson  1977b). 
Bankhead  Dam.  which  was  constructed 
in  1915  and  prior  to  the  impoundments 
near  the  fall  line,  is  further  upstream 
and  now  constitutes  the  primary 
physical  barrier  between  the  ranges  of 
S.  depressus  and  S.  m.  peltifer.  The 
Black  Warrior  River  system  below 
Bankhead  Dam  but  above  the  fall  Une 


now  contains  hybrid  populations  of 
Sternotherus  turtles  (Iverson  1977. 
Mount  1981).  Resultant  changes  from 
impoundments  and  other  habitat 
degradation  have  been  suggested  to 
favor  S.  m.  peltifer  over  S.  depressus 
(Seidel  and  Lucchino  1981).  Only 
remnants  or  pockets  of  S.  depressus 
unaffected  by  hybridization  now  occur 
there,  if  any  such  remnants  do  actually 
still  exist.  In  this  area  where 
hybridization  is  occurring,  it  cannot  be 
assumed  that  turtles  that  phenotypically 
appear  to  be  good  S.  depressus  have  not 
been  genetically  affected  by 
hybridization.  Another  interpretation  is 
that  the  area  from  the  fall  line  to 
Bankhead  Dam  is  an  area  of  natural 
intergradation  between  subspecies,  with 
integradation  perhaps  having  been 
accelerated  by  habitat  modification 
(Mount  1981). 

As  pointed  out  by  the  flattened  musk 
turtle  review  panel  (see  Summary  of 
Comments  section),  the  specific 
identification  of  musk  turtles  inhabiting 
the  section  of  river  below  Bankhead 
Dam  to  the  fall  hne  (Tuscaloosa  County) 
has  been  a  source  of  controversy,  and 
remains  so.  Estridge  (1970)  identified 
one  5.  depressus,  one  S.  m.  peltifer-MVe 
turtle,  and  a  presumed  hybrid  specimen 
from  the  North  River,  a  large  tributary  of 
the  Black  Warrior  River  below 
Bankhead  Dam.  Ernst  et  al.  (1983) 
relegated  18  Sternotherus  that  they 
collected  from  the  North  River  to  S. 
depressus.  Ernst  et  al.  (1987)  reported 
that  turtles  in  this  area  could  not  be 
differentiated  from  S.  depressus  on  the 
basis  of  shell  morphology  but  that  head 
and  neck  patterns  in  many  cases  could 
be  considered  intermediate  between  S. 
depressus  and  S.  m.  peltifer  Iverson 
(1977)  and  Seidel  and  Lucchino  (1981) 
suggested  the  presence  of  hybrids 
between  S.  depressus  and  S.  m:  peltifer 
in  this  area,  and  stated  that  stream 
impoundment  and  subsequent  habitat 
alterations  were  the  probable  causes 
allowing  hybridization.  Mount  (1986) 
also  recognized  turtles  in  this  section  of 
river  as  intermediates,  and  referred  to 
them  as  intergrades  (S.  m.  peltifer  x 
depressus). 

The  data  available  to  the  Service  at 
this  time  indicate  that  some 
Sternotherus  in  the  Black  Warrior  River 
between  Bankhead  Dam  and  the  fall  line 
are  phenotypic  intermediates  (primarily 
those  in  or  near  the  main  channel)  and 
some  (those  in  the  North  River  and 
possibly  other  tributaries)  closely 
resemble  S.  depressus.  Turtles  in  the 
North  River  may  represent  a  relict 
population  of  5.  depressus  remote  from 
the  main  channel  of  the  Black  Warrior 
River  and  isolated  from  previous  contact 


with  S.  m.  peltifer,  but  field  work  and 
genetic  studies  are  required  to  verify 
this.  However,  there  is  no  barrier  to 
contact  between  these  isolates  and  S.  m. 
peltifer  and  interbreeding  would  be 
expected  to  occur  eventually  if  it  has  not 
already  occurred.  In  the  main  channel 
and  smaller  "backwater"  tributaries  of 
the  Black  Warrior  River  between  the  fall 
line  and  Bankhead  Dam,  it  appears  that 
gene  exchange,  possibly  substantial,  has 
occurred  between  S.  777.  peltifer  and  S. 
depressus. 

The  Service  has  excluded  the  area 
between  Bankhead  Dam  and  the  fall  line 
from  the  effects  of  this  final  rule.  The 
available  evidence  indicates  a 
hkelihood  that  few  S.  depressus  inhabit 
this  portion  of  the  Black  Warrior  River 
system  and  that  the  S.  depressus 
remaining  in  this  area  are  subject  to 
hybridization  with  S.  minor  peltifer. 
Because  the  environmental  conditions 
below  Bankhead  Dam  now  appear  to 
favor  S.  minor  peltifer,  that  taxon  will 
likely  continue  to  extend  its  range  there, 
further  hybridizing  with  S.  depressus 
wherever  the  two  make  contact  during 
the  next  several  decades.  Individuals  of 
hybrid  origin  are  not  covered  under  the 
Endangered  Species  Act  (Department  of 
Interior  Solicitor's  opinion,  1983). 
Populations  of  S.  depressus  unaffected 
by  hybridization  are  presently  known  or 
believed  to  exist  only  upstream  from 
Bankhead  Dam  in  Blount,  Cullman, 
Etowah,  Jefferson,  Lawrence,  Marshall, 
Tuscaloosa,  Walker,  and  Winston 
Counties,  and  therefore,  the 
geographical  scope  of  the  present  listing 
has  been  limited  to  this  area.  Any 
distribution  in  Fayette  County  is 
considered  unlikely  although  not 
impossible;  the  widths  and  gradients  of 
upper  basin  streams  (entering  the  Black 
Warrior  above  Bankhead  Dam)  in  east 
Fayette  County  are  not  in  the  range  that 
Guthrie  (19861  considered  likely  as 
habitat,  and  all  musk  turtles  reported 
from  farther  west  in  the  county  (streams 
entering  the  Black  Warrior  below 
Bankhead  Dam)  are  considered  to  show 
evidence  of  hybridization  (Mount  1981, 
Estridge  1970). 

The  Service  stresses  that  the  evidence 
of  present  and  future  hybridization  of 
the  musk  turtle  population  between 
Bankhead  Dam  and  the  fall  line  affects 
only  the  geographical  scope  of  the  listing 
and  has  no  effect  on  the  decision  to  list 
S.  depressus  as  threatened.  If  there  had 
been  no  evidence  of  hybridization  of  S. 
depressus  below  Bankhead  Dam  the 
Service  would  have  proposed  to  list  the 
species  in  this  area  as  well.  The  primary 
reason  for  this  is  that  the  same  degraded 
habitat  conditions  that  form  part  of  the 
basis  for  listing  above  Bankhead  Dam 
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also  exi«t  below  the  Dam.  Even  if  the 
entire  historical  ran^e  from  the  faU  line 
upstream  is  considered  the  species' 
range  and  current  numbers  are 
extremely  limited  and  the  same  threats 
apply. 

The  naltened  musk  turtle  has  been  the 
subject  of  three  recent  studies  that 
provide  data  on  the  impacts  of  habitat 
degradation  (Mount  1981,  Ernst  et  al. 
1983,  Dodd  et  al.  1986).  In  all  three 
studies,  the  data  indicate  a  strong 
correlation  between  heavy 
accumulations  of  silt  and  the  absence  or 
rarity  of  flattened  musk  turtles  captured 
or  observed,  especially  juveniles.  Ernst 
et  al.  (1983)  provided  evidence  that  this 
effect  was  most  strongly  correlated  with 
clay  silt  accumulations,  but  reported 
occurrence  of  S.  depressus  over  a 
bottom  of  deep  sand  at  two  localities  on 
one  stream.  Dodd  et  al.  (1986)  concluded 
after  an  intensive  study  that  siltation 
appears  to  have  seriously  impacted  the 
flattened  musk  turtle.  None  of  the 
available  studies  presented  conclusive 
evidence  about  the  source  of  the  clay 
siltation,  nor  its  extent  (fraction  of  the 
range  that  is  unsuitable  due  to  clay 
siltation). 

While  no  single  agricultural, 
industrial,  or  other  activity  is  considered 
to  be  the  sole  cause  of  clay  siltation.  the 
combined  effects  of  all  activities  and 
sources  that  have  historically,  and  may 
currently  be  contributing  to  the  siltation 
problem  have  significantly  impacted  the 
Black  Warrior  River  Basin.  The  entire 
upper  Basin  is  underlain  by  the  Black 
Warrior  and  Plateau  Coal  Fields,  and 
mining  as  well  as  forestry  and 
agriculture  are  common  land  uses 
throughout  the  Basin.  Before 
implementation  of  stricter  regulations  to 
limit  the  amount  of  silt  entering  the 
basin,  about  09  percent  of  the  annual 
sediment  yield  was  attributed  to 
accelerated  erosion  from  such  sources 
(USDA  1980).  Annual  erosion  in  1975 
was  estimated  at  5.5  million  tons  from 
cropland  and  pastureland  (sheet  and 
rill):  4.1  million  tons  from  commercial 
forest  land;  7.9  million  tons  from  gulleys. 
roadsides,  and  streambanks:  and  9.1 
million  tons  from  mined  lands  (USDA 
1980). 

While  historically  the  Black  Warrior 
River  Basin  has  been  significantly 
impacted  by  siltation,  enforcement  of 
the  new  regulations  may  have  reduced 
both  the  amount  and  rate  of  current  and 
future  sedimentation.  Many  of  the 
involved  agencies  are  making  progress 
to  reduce  siltation,  but  projections  based 
on  the  newer  regulations  are  not 
available.  Stream  recovery  and  any 
resulting  improvement  in  the  turtle's 
status  are  expected  to  be  slow 


processes,  and  it  may  be  some  time 
before  it  can  be  determined  if,  and  to 
what  extent,  these  are  occurring. 
Remaining  habitat  of  the  Rattened  musk 
turtle  in  the  Black  Warnor  basin 
upstream  from  B<inkb«'ad  Dam  has  been 
adversely  affected  by  siltation.  Past 
siltation  continues  to  afft-rt  ihe  habitat, 
and  although  efforts  have  been  made  to 
reduce  the  rate,  siltation  continues  to  be 
a  problem  for  the  forseeable  future. 
Likely  adverse  impacts  Include;  (1)  The 
extirpation  or  reduction  of  populations 
of  mollusks  and  other  invertebrates  on 
which  the  turtle  feeds.  (2)  physical 
alteration  of  the  rocky  habitats  where 
the  turtle  seeks  food  and  cover,  and  (3) 
development  of  a  substrate  in  which 
chemicals  that  may  be  toxic  to  the  turtle 
or  its  food  sources  tend  to  accumulate 
and  persist. 

The  composition  of  size  classes  within 
populations  is  one  indicator  of  their 
normal  reproduction  and  longevity. 
Demonstrated  lack  of  juveniles  signifies 
reduced  rates  or  absence  of  recruitment, 
and  consequently  low  population 
viability.  Of  all  flattened  musk  turtles 
collected  before  1970.  55  percent  were 
juveniles  (Dodd  et  al.  1986),  including  a 
large  fraction  of  the  original  type  series 
(Tinkle  and  Webb  1955).  Mount  (1981) 
found  that  14  percent  (14  out  of  101)  and 
Ernst  et  al.  (1983)  found  that  15  percent 
(89  out  of  577)  of  the  turtles  they 
collected  had  a  carapace  length  shorter 
than  70  mm  (considered  juveniles). 
Actual  changes  in  the  overall  size 
distribution  or  simply  collecting  bias 
(collection  by  wading  yields  a 
preponderance  of  juveniles,  collection 
by  trapping  yields  a  preponderance  of 
adults)  have  been  suggested  as 
contrasting  interpretations  of  these 
differences.  In  fact,  both  explanations 
may  be  true:  they  are  not  mutually 
contradictory.  Dodd  et  al.  (1986)  found  a 
statistically  significant  absence  of 
juveniles  at  mine  affected  sites  when 
compared  with  populations  at  mine 
unaffected  sites,  and  also  noted  that  the 
populations  sampled  al  mine  affected 
sites  were  skewed  toward  very  large 
adult  sizes.  Significant  absences  of 
juveniles  in  comparison  to  the  average 
size  distribution  at  all  sites  sampled  can 
be  found  in  Appendix  A  of  Ernst  et  al. 
(1983).  From  two  sites  where  apparently 
adequate  wading  efforts  to  obtain 
juveniles  were  reported.  29  and  20 
individuals  with  carapace  length  greater 
than  70  mm  were  taken  without  any 
individuals  smaller.  The  average 
composition  of  turtles  larger  than  70  mm 
at  all  sites  was  84.6  percent,  and  the 
probabilities  that  the  two  sites 
mentioned  were  subsamples  of  that 
average  composition  drawn  at  random 


were  about  0  0078  and  0.0351, 
respectively,  both  significant  at  the  95 
percent  level  of  confidence.  These  data 
suggest  that  reductions  in  the  proportion 
of  juveniles  present  at  these  sites  were 
not  a  result  of  random  variation. 
Remaining  uncertainties  involve  the 
possible  causes  of  such  reductions  and 
the  magnitude  of  their  effects  on 
survival  of  the  species. 

Within  Its  geographic  range,  the 
flattened  musk  turtle  occurs  only  in  a 
restricted  portion  of  the  apparently 
suitable  habitat.  In  addition,  local 
distribution  appears  fragmented.  Two 
major  distributional  surveys  found 
flattened  musk  turtles  at  fewer  than  one- 
half  of  the  combined  (approximately 
125)  sites  sampled.  Mount's  estimate  of 
the  number  of  stream  miles  where  this 
turtle  has  probably  been  extirpated 
amounts  to  27  percent  of  its  range.  Ernst 
caught  no  S.  depressus  at  47  percent  of 
the  locations  that  he  sampled.  Based  on 
Ernst's  design  objectives  of  sampling 
known  or  potential  range,  it  is  assumed 
that  he  did  not  sample  the  area  Mount 
included  as  extirpated.  An  evaluation  of 
uses  water  quality  records  and 
Mount's  collections,  field  observations, 
and  habitat  characterizations,  suggests 
that  only  15  percent  of  the  Black 
Warrior  system  (142  out  of  947  stream 
miles,  including  impoundments) 
supports  healthy,  viable  Hattened  musk 
turtle  populations.  An  evaluation  of 
Ernsts  field  data,  assuming  (1)  that 
population  vigor  is  characterized  by  the 
numbers  of  individuals  trapped  and 
trapping  success  rates,  an  array  of  sizes 
among  the  specimens  collected  at 
individual  locations,  and  evidence  of 
some  reproduction  having  occurred  in 
more  recent  years,  and  (2)  a  statistically 
valid  distribution  of  sample  sites 
throughout  the  basin  (as  reported), 
suggests  that  only  10  to  20  percent  of  the 
Black  Warrior  system  supports  healthy, 
viable  flattened  musk  turtle  populations. 

Summary  of  Comments  and 
Recommendations 

In  the  November  1, 1985.  proposed 
rule  (50  FR  45638)  and  associated 
notifications,  all  interested  parties  were 
requested  to  submit  factual  reports  or 
information  that  might  contribute  to  the 
Service's  effort  in  evaluating  the  turtle's 
status  and  determining  if  Endangered 
Species  Act  protection  is  justified. 
Appropriate  State  agencies,  county  j 

governments.  Federal  agencies.  | 

scientific  organizations,  and  other  j 

interested  parties  were  contacted  and      ; 
requested  to  comment.  Newspaper  ; 

notices  were  published  in  the  » 

Birmingham  News  on  November  17, 
1985.  the  Cullman  Times  on  November 


17, 1985,  \\\e  Jasper  Mountain  Eagle  on 
November  15, 1985,  and  the  Oneonta 
Southern  Democrat  on  November  20, 
1985,  which  invited  general  public 
comment.  A  public  hearing  was 
requested  and  held  in  Birmingham, 
Alabama,  on  February  6, 1986.  The 
comment  period  was  reopened  until 
February  16, 1986,  to  accommodate  the 
public  hearing  and  then  again  extended 
to  March  18,  1986,  to  allow  for  review 
and  comment  on  the  flattened  musk 
turtle  study  by  Dodd  et  al.  (1986),  as  was 
requested  by  some  commenters. 
Comments,  either  written  or  presented 
orally  at  the  public  hearing,  were 
received  from  29  parties:  some  parties 
provided  more  than  one  comment. 
Seventeen  parties  supported  the 
proposal;  these  included  the 
Environmental  Defense  Fund,  which 
petitioned  the  Service  to  list  the  species, 
other  conservation  organizations, 
professional  societies,  college 
professors,  and  private  individuals.  Five 
parties  provided  comments  and/or 
information  but  did  not  indicate  either 
support  of  or  opposition  to  the  proposal. 
Seven  parties  expressed  opposition  to 
the  proposal  including  the  Alabama 
Congressional  delegation,  trade 
organizations.  Chambers  of  Commerce, 
and  private  individuals.  Many  parties 
provided  data  further  substantiating  or 
clarifying  the  threats  to  the  species.  This 
information  has  been  incorporated  into 
the  final  rule  where  appropriate. 

On  October  31, 1986,  the  Service 
published  a  notice  (51  FR  39758) 
extending  the  one-year  deadline  for  six 
months  until  May  1, 1987.  Comments 
submitted  on  the  proposed  rule  during 
the  previous  comment  periods  indicated 
the  existence  of  disagreements 
concerning  the  interpretation  of 
biological  data  on  the  turtle.  When  such 
a  scientific  disagreement  exists  the  1- 
year  period  within  which  the  Service 
must  ordinarily  take  final  action  on  a 
proposal  to  list  a  species  may  be 
extended  for  not  more  than  6  months  in 
accordance  with  section  4(b)(6)(B)(i)  of 
the  Act.  The  Ser\'ice  established  a  panel 
of  herpetoiogists  to  review  all  the 
available  data  and  reopened  the 
comment  period.  The  panel's  report  was 
made  available  to  the  Service  on 
February  2. 1987.  The  report  was  made 
available  for  review  by  the  public  and 
the  comment  period  closed  30  days  after 
the  availability  of  the  report  was 
announced  in  the  Federal  Register  (52 
FR  5068;  February  18,  1987)  on  March  20, 
1987. 

Seven  additional  comments  were 
received  in  response  to  the  panel  report 
and  during  the  reopened  comment 
period.  Five  comments,  from  Dr.  Robert 


Mount,  the  Environmental  Defense 
Fund,  a  private  individual,  the  Alabama 
Conservancy,  and  the  Alabama  Wildlife 
Federation  supported  the  panel's 
findings  and/or  requested  that  the  final 
rule  be  expedited.  Two  comments  from 
the  Alabama  Coal  Association  and  a 
private  individual  stated  disagreements 
with  the  panel's  conclusions  and/or 
requested  that  the  proposal  be 
withdrawn.  One  commenter  submitted  a 
1987  paper  by  Ernst  et  al.  with  his 
comments,  which  has  been  discussed  in 
the  Background  section  and  below 
under  Issue  17. 

All  written  comments  and  oral 
statements  obtained  during  the  public 
hearing  and  all  comment  periods  are 
covered  in  the  following  discussion. 
Comments  of  similar  content  are 
grouped  in  a  number  of  general  issues. 
These  issues  and  the  Service's  response 
to  each,  are  discussed  below. 

Issue  1:  Endangered  status  was 
recommended  as  opposed  to  threatened. 
Response— The  Service  believes  the 
category  of  threatened  more  accurately 
describes  the  biological  status  of  the 
species.  It  does  not  appear  to  face 
imminent  extinction  now,  but  is  likely  to 
become  an  endangered  species  in  the 
foreseeable  future  if  the  past  trends 
continue. 

Issue  2:  The  data  sets  of  Mount  (1981), 
Ernst  et  al.  (1983),  and  Dodd  et  al.  (1986) 
were  compared,  debated,  and 
questioned  by  some  commenters.  These 
commenters  also  questioned  the 
Service's  interpretation  of  these  data 
sets  and  the  Service's  conclusion  that 
the  fiattened  musk  turtle  should  be 
listed  as  threatened.  Response — The 
Service  utilizes  all  available  information 
when  assessing  the  status  of  a  species;  it 
does  not  necessarily  accept  without 
question  all  the  data  presented  or 
concur  with  the  conclusions  reached  by 
all  the  authors  and  documents  cited  in 
the  proposal.  Specific  points  upon  which 
commenters  disagreed  with  the 
Service's  interpretations  or  conclusions 
are  addressed  in  the  issues  below.  It  is 
important  to  point  out  that  the  data  sets 
and  findings  of  these  three  major  studies 
were  much  more  similar  than  dissimilar. 
A  primary  finding  in  all  major  studies 
was  the  absence  or  extreme  rarity  of 
flattened  musk  turtles  at  all  sites 
showing  significant  accumulations  of 
clay  silt  (sandy  silt  was  not  correlated 
with  this  effect  in  any  study).  The 
general  attributes  of  suitable  habitat 
were  similarly  described  (with  Ernst  et 
al.,  1983,  noting  the  occurrence  over 
deep  sand  substrate  as  a  new 
observation,  even  in  Sipsey  Fork  where 
Mount  and  Dodd  also  described  sandy 
habitat).  More  than  45  percent  of  the 


sites  in  the  Mount  and  Ernst  surveys 
yielded  no  S.  depressus.  Dodd  found 
eight  S.  depressus  in  more  than  2,700 
trap  hours  at  two  sites  where  neither 
Mount  nor  Ernst  surveys  had  taken  any, 
but  added  none  in  2,755  trap  hours 
where  the  Ernst  survey  had  trapped  two 
in  671  trap  hours.  These  results  suggest 
that  both  Mount  and  Ernst  reports  gave 
reasonable  indications  of  S.  depressus 
absence  or  extreme  rarity,  and  that 
these  change  slightly  over  time,  or 
cannot  be  distinguished  from  one 
another,  or  both.  Several  additional  sites 
in  all  three  studies  had  indications  of 
reduced  or  limited  population  numbers 
coupled  with  the  absence  or  extreme 
rarity  of  younger  size  classes.  Ernst  et 
al.  minimized  discussion  about  these, 
generalizing  only  about  the  size  class 
ratios  among  the  total  number  of  S. 
depressus  collected  throughout.  Those 
were  dominated  by  the  more  balanced 
size  distributions  at  the  four  most 
productive  sites,  which  yielded  among 
them  56  percent  of  the  S.  depressus 
captured.  All  of  the  contributing  studies 
reported  circumstantial  evidence  of 
heavy  commercial  taking  of  S. 
depressus,  while  the  Ernst  survey  results 
also  implicated  the  selective  elimination 
of  juveniles. 

Issue  3:  One  comment  suggested  that 
histonc  habitat  should  be  defined  solely 
on  the  basis  of  positive  findings  by 
Mount  (1981)  and  Ernst  et  al.  (1983). 
Response — It  is  not  clear  whether  the 
comment  referred  to  the  historic  range 
of  the  species  or  to  the  fraction  of  former 
habitat  presently  occupied.  Ernst  et  al. 
(1983)  stated  "Its  geographical  range  has 
been  determined  to  be  permanent 
streams  of  the  Black  Warrior  River 
system  above  the  Fall  Line  (Iverson 
1977).  Thus  its  entire  range  lies  within 
Alabama,  and  more  importantly,  within 
the  WaiTior  Coal  Basin."  This  agrees 
with  the  Service's  concept  of  the 
geographic  historic  range  of  the  species. 
In  regard  to  the  historic  habitat,  present 
distribution  of  this  turtle  is  scattered 
over  most  of  the  larger  streams  of  the 
basin  at  variable  [but  mostly  very  low) 
densities,  and  has  been  found  at 
moderate  to  high  density  in  very  few 
spots.  The  Service  sees  little  reason  to 
doubt  that:  (a)  S.  depressus  was  able  to 
utilize  intervening  and  adjacent 
stretches  of  those  streams  wherever 
slope,  substrate,  depth  and  volume  of 
water,  and  known  kinds  of  food 
organisms  were  generally  comparable  to 
those  in  areas  where  it  is  now  locally 
concentrated,  (b)  much,  if  not  most  of 
the  length  of  the  larger  streams  in  the 
basin  were  at  one  time  suitable  as 
habitat  in  respect  to  those  factors,  (c) 
very  sigificant  losses  of  that  area  have 
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occurred  and  are  continuing  to  occur  as 
impoundment,  siltation,  and  organic  and 
chemical  pollution  have  modified  one  or 
more  of  the  stated  factors.  The  exact 
percentage  of  probable  historic  habitat 
now  occupied  cannot  be  known,  and  the 
available  estimates  are  not  precise,  but 
they  are  credible.  The  estimate  of  15 
percent  that  the  Service  used  in  the 
proposed  rule,  its  derivation,  and  the 
estimates  obtained  by  analyzing  survey 
data  of  Mount  (1981)  and  Ernst  et  al. 
(1983)  (17  and  from  10  to  20  percent 
respectively)  were  discussed  above  in 
the  "Background"  section. 

Issue  4:  The  possible  presence  of  the 
flattened  musk  turtle  in  the  Coosa, 
Cahaba.  Tombigbee,  and  other  river 
drainages  was  suggested.  Response — 
Although  herpetologists  have  examined 
the  Coosa,  Cahaba  and  Tombigbee 
drainages  (Dodd,  pers.  comm.  1986),  no 
S.  depressus  collections  have  ever  been 
reported  from  these  areas  and  the 
Service  had  no  reason  to  expect  the 
flattened  musk  turtle  to  occur  in  these 
streams.  Certain  similarities  of 
appearance  between  musk  turtles  in 
these  and  the  Black  Warrior  drainage 
mentioned  by  Estridge  (1970)  appear  to 
be  attributable  to  convergence  (Mount 
1981). 

Issue  5:  Field  studies  have  not 
established  good  population  estimates 
for  this  turtle.  Response — This  is  true, 
and  has  been  discussed  in  all  the  field 
reports  available.  Dodd  et  al.  (1986) 
stated  that  sufficient  numbers  of  turtles 
have  not  been  collected  to  estimate 
population  sizes  reliably  anywhere 
except  in  Sipsey  Fork.  Exact  population 
estimates  are  not  necessary  to  recognize 
overall  declining  trends.  The  relative 
success  or  failure  of  a  population  to 
reproduce  is  a  more  significant  indicator 
of  capacity  to  survive  than  a  species' 
numbers  at  a  given  time,  especially 
when  dealing  with  long-lived  organisms 
such  as  turtles.  A  lack  of  younger  age 
classes  at  a  number  of  sites  is  discussed 
under  "Background." 

Issue  ft  The  extent  and  method  of 
collecting  affects  the  number,  size,  and 
age  of  specimens  collected  and  there  are 
problems  inherent  in  comparing  data 
from  different  years  and  collectors. 
Response — The  Service  concurs  that 
collection  methods  and  the  frequency, 
spacing,  etc.  of  collections  affect  the 
results  obtained,  and  that  this  should 
always  be  borne  in  mind  when 
assessing  collection  results.  The  Mount 
survey  could  compare  its  results  only  to 
previous  collectors  who  used  a  variety 
of  methods,  some  unspecified.  Ernst  et 
al.  (1983)  noted  that  "Mount  (1981) 
inferred  from  his  data  that  depressus 
populations  today  may  have 


substantially  fewer  luveniles  than  those 
prior  to  1970."  and  Mount's  inference 
may  be  true.  Ernst  et  al.  noted  further 
that  "The  lumping  of  the  pre- 1970  data 
.  .  .  may  be  invalid  for  comparison  .  . ." 
Both  statements  by  Ernst  et  al.  (1983) 
are  correct,  and  both  also  are 
appropriately  indefinite.  Consistency  in 
the  primary  collecting  methods  adopted 
(night  trapping  using  standard  bait, 
supplemented  with  daytime  wading) 
made  the  results  of  Mount  (1981).  Ernst 
etal.  (1983).  and  Dodd  et  al.  (1986). 
however,  very  comparable.  As 
discussed  in  Issue  7,  the  results  of  these 
three  studies  were  also  more  consistent 
than  some  commenters  indicated. 

Issue  7:  Dr.  Ernst  commented  that  his 
survey  (1)  took  more  turtles,  and  (2)  at  a 
significantly  greater  percentage  of  its 
sites  than  the  Mount  survey, 
demonstrating  that  the  turtles  were 
more  numerous  than  previously  claimed. 
Response — The  data  of  these  two 
surveys  do  not  support  this  claim.  First, 
the  Ernst  survey  invested  approximately 
five  times  the  amount  of  effort  to  obtain 
turtles  as  the  Mount  survey  did,  and 
obtained  almost  exactly  five  times  as 
many  turtles,  having  a  very  similar 
profile  of  overall  size  distribution.  As 
pointed  out  in  the  discussion  of  Ernst  et 
al.  (1983)  and  in  the  proposed  rule,  there 
was  no  significant  difference  in  the 
average  number  of  turtles  caught  per 
trap  hour  or  per  trap  night  in  either 
study  (0.4072  versus  0.4044  per  trap 
night,  a  rate  difference  that  would  yield 
3.5  more  turtles  over  the  1250  trap  nights 
of  the  Ernst  survey).  Second,  the  Mount 
survey  examined  and  described  68 
localities,  but  it  trapped  for  turtles  at 
only  40,  securing  turtles  at  21  (53 
percent).  The  Ernst  survey  secured 
turtles  at  36  out  of  68  sites  trapped 
(likewise  53  percent).  There  were  few 
differences  also  in  the  fraction  of  sites 
with  fine  silt  or  other  habitat  problems, 
although  the  subjective  formats  used  in 
both  studies  to  describe  these  make 
exact  comparisons  difficult. 

Issue  &  Correlations  between 
molluscan  availability  and  the  presence 
and/or  abundance  of  flattened  musk 
turtles  were  questioned.  Response — The 
consumption  of  molluscs  by  flattened 
musk  turtles  was  demonstrated  by 
Marion  et  al.  (1986).  They  found  70 
percent  of  the  fecal  content  to  be  snails 
and  12  percent  bivalve  mollusks.  While 
there  are  limitations  to  dietary  analysis 
by  fecal  content,  the  importance  of 
mollusks,  especially  snails,  is  evident. 
Ability  of  the  flattened  musk  turtle  to 
subsist  on  other  foods  has  not  been 
demonstrated.  The  known  food 
organisms,  usually  including  snails, 
were  reported  by  Ernst  et  al.  (1983)  as 


present  in  some  density  at  all  localities 
where  reasonable  densities  of  flattened 
musk  turtles  were  found,  and  were  not 
seen  at  several  sites  where  these  turtles 
were  not  found.  The  comment 
elaborates  that  unsp«?cified  numbers  of 
such  turtles  "have  been  found"  without 
these  food  organisms  and  'vice  versa." 
The  implied  existence  of  areas  with 
known  food  availability  that  lack  turtles 
actually  argues  against  the  primary 
point  of  this  comment,  but  neither 
alternative  was  documented  as  anything 
more  than  an  isolated  observation 
having  limited  significance.  This 
commenter  readily  documented  certain 
other  claims  for  which  documentation 
was  available. 

Issue  9:  Desirable  sedimentation 
yields  for  fisheries  are  of  no  use. 
Response — Sediment  yields  for  fisheries 
were  used  to  illustrate  general  water 
quality  levels.  Flattened  musk  turtles 
(Marion  et  al.  1986)  and  fish  both  feed 
upon  mollusks.  which  are  adversely 
affected  by  degraded  water  quality. 
Typically,  many  mollusks  are  even  more 
vulnerable  than  fisheries  to  water 
quality  problems.  Dr.  Ernst  commented 
that  he  had  observed  mollusks  to  be 
present  in  very  silted  areas.  The  Service 
would  expect  this  to  represent  a  rare 
situation. 

Issue  10:  The  proposal  alleges  low  pH 
as  a  problem  in  the  Black  Warrior  River. 
Response — The  proposal  did  not  cite 
low  pH  as  a  problem,  and  the  Service 
does  not  consider  it  to  be  a  problem. 
The  primary  reference  to  acid  mine 
drainage  was  a  correlation  of  negative 
trap  results  with  specific  conductance 
values  greater  than  175  micromhos. 

Issue  11.  The  Service  overlooked  the 
findings  of  Ernst  et  al.  (1983)  in  favor  of 
other  studies  that  had  more  pessimistic 
conclusions.  Response — On  the 
contrary,  the  data  of  the  Ernst  survey 
went  beyond  that  of  the  smaller  Mount 
survey,  and  have  been  very  valuable  to 
the  Service  in  reaching  its  present 
conclusions.  The  Ernst  survey  sampled 
more  possible  habitat  types,  e.g.  more 
sites  in  reservoirs  and  smaller  streams, 
studied  more  habitat  variables,  and 
reported  more  wading  effort  in  search  of 
juvenile  turtles.  Especially  as  they 
contrast  to  optimistic  projections  that 
Dr.  Ernst  had  filed  with  the  Service  in 
critique  of  Dr.  Mount's  findings  and 
methods  before  his  own  survey  began, 
the  negative  evidence  and  findings 
reported  in  the  Ernst  survey  achieve 
credibility  even  stronger  than  many  of 
the  opinions  or  conclusions  stated  by 
Ernst  et  al.  (1983)  or  by  any  of  the  other 
contributors.  At  the  same  time,  some 
very  good  collections  obtained  at  the 
three  best  sites  in  the  Ernst  survey 


served  to  validate  the  standard 
sampling  methods  used  in  all  three 
major  studies.  Only  in  the  larger 
samples  based  on  greater  collection 
effort  in  the  Ernst  and  Dodd  surveys 
could  the  reduced  numbers  or  absence 
of  juveniles  at  some  localities  be 
recognized  as  statistically  significant 
deviations  from  average  values  or 
values  found  at  other  localities. 

Issue  12:  Dr.  Ernst  claimed  that  the 
proposal  gave  an  erroneous  impression 
that  Ernst  et  al.  (1983)  indicated  the 
entire  Black  Warrior  watershed  to  be 
unfit.  Response — The  Service  did  not 
intend  to  give  that  impression,  and  has 
revised  several  aspects  of  the  final  rule 
to  avoid  that  implication. 

Issue  7J.The  statement  in  the 
proposal  that  the  Ernst  report  found 
habitat  that  was  heavily  degraded  is  a 
gross  mischaracterization.  Response — 
The  observance  of  habitat  degradation 
in  the  Ernst  report  can  be  found  on 
pages  3, 114, 115, 117. 118, 119,  120. 121. 
122,  and  129.  For  example,  with 
reference  to  one  collection  site,  the  Ernst 
report  stated:  "This  site  is  in  the  upper 
reaches  of  a  stream  which  has  received 
extensive  degradation  from  surface 
mining  and  agriculture  along  much  of  its 
length.  Above  this  influence  a  moderate 
to  high  density  depressus  population 
still  exists,  and  serves  to  illustrate  quite 
dramatically  the  detrimental 
environmental  impact  which  can  occur 
as  a  result  of  these  activities." 

Issue  14:  Could  the  flattened  musk 
turtle  be  bred  or  transplanted 
elsewhere?  Response — Such 
possibilities  will  be  explored  during  the 
recovery  process  with  regard  to 
reintroduction  of  the  turtle  to  parts  of  its 
historical  range  from  which  it  has  been 
extirpated. 

Issue  15:  The  Ser\'ice's  procedural 
handling  of  this  listing  action  was 
questioned.  Commenters  felt  the  Service 
had  decided  on  a  final  course  of  action 
prior  to  the  closing  of  the  comment 
period.  Response — Written  comments 
and  those  presented  at  the  public 
hearing  are  carefully  analyzed  during 
the  Service's  administrative  decision 
making  process.  Neither  the  Service  nor 
the  Department  reaches  any  decision  on 
any  listing  prior  to  the  closure  of  the 
comment  period  or  prior  to  a  complete 
analysis  of  all  information  received.  The 
Service  objectively  and  carefully 
analyzed  the  biological  information  on 
the  flattened  musk  turtle  and  the 
comments  received  prior  to  making  the 
decision  to  list. 

Issue  16:  Are  definitive  data  available 
regarding  the  disease  that  has  been 
noted  by  researchers  to  affect  this 
turtle?  Response — The  disease  and  its 
causative  agent  have  not  been  identified 


to  date,  although  the  Service  is  pursuing 
further  information  (see  factor  C  in  the 
"Summary'  of  Factors  Affecting  the 
Species  "  section).  The  question  was  also 
raised  as  to  whether  basking  in  the 
flattened  musk  turtle  is  normal  (as 
suggested  by  one  commenter)  or 
whether  it  is  abnormal  behavior 
associated  with  diseased  individuals. 
The  Service  does  not  have  a  conclusive 
answer  to  this  question.  If  basking 
behavior  is  independent  of  disease,  as 
one  comment  suggests,  then  the  high 
incidence  of  disease  observed  among 
basking  individuals  (Mount  1981,  Dodd 
1986)  may  indicate  a  serious  disease 
problem  in  the  population  as  a  whole. 
One  comment  suggested  that  disease  is 
more  prevalent  in  high  density 
populations  such  as  Sipsey  Fork.  No 
data  exists  to  suggest  that  population 
levels  should  be  considered  abnormally 
high  at  the  Sipsey  Fork  location.  Other 
studies  of  kinosternid  turtles  have 
indicated  much  higher  population  levels 
than  exist  at  Sipsey  Fork  yet  serious 
disease  has  never  been  found  in  those 
populations. 

Issue  17:  Further  explanation  of  the 
existence  of  intergrades  between  the 
flattened  musk  turtle  [Sternotherus 
depressus)  and  the  stripe-neck  musk 
turtle  [Sternotherus  minor peltifer)  was 
requested.  One  commenter  submitted  a 
manuscript  by  Ernst  et  al.  (1987),  which 
addressed  the  relationship  of  S. 
depressus  and  intergrades  below 
Bankhead  Dam.  The  Service's 
proceeding  with  a  proposal  prior  to 
resolution  of  the  proper  taxonomic 
treatment  of  the  intergrades  was 
questioned.  Response — Turtles  with 
characteristics  (degree  of  flatness  of  the 
carapace,  neck  and  chin  coloration  and 
patterns,  etc.)  intermediate  between  5. 
depressus  and  S.  m.  peltifer  have  been 
collected.  Intergradation  (hybridization) 
of  S.  depressus  and  S.  m.  peltifer  has 
been  noted  as  occurring  below 
Bankhead  Dam  (Mount  1981).  The 
Service  did  not  examine  the  specific 
turtles  collected  from  Davis  Creek  by 
Drummond  Coal  Company.  Davis  Creek 
is  below  Bankhead  Dam  and  is  within 
that  portion  of  the  Black  Warrior 
watershed  where  hybridization  has 
occurred  (see  discussion  in  the 
"Background  "  section  also).  Following 
hybridization,  the  physical  appearance 
of  the  turtles  in  the  Davis  Creek 
population  could  range  from  typical  S. 
depressus  to  typical  S.  minor  peltifer. 
The  Davis  Creek  population  is  likely  to 
show  less  pronounced  S.  depressus 
characteristics  as  interbreeding  with  5. 
m.  peltifer  continues.  Whether  the 
turtles  in  the  Drummond  sample  had 
appeared  to  be  all  S.  depressus,  all  S. 
minor  peltifer.  all  hybrids,  or  any 


combination  thereof,  would  have  had  no 
direct  bearing  on  whether  to  or  not  to 
list  (see  discussion  under  Background 
section  also).  Ernst  et  al.  (1987) 
considered  the  "presumed  intergradient 
populations  in  west  central  Alabama" 
(Black  Warrior  River  tributaries 
between  Tuscaloosa  and  Bankhead 
Dam)  referable  to  S.  depressus  on  the 
basis  of  shell  morphology  comparisons 
among  turtles  of  the  S.  minor  complex. 
Determining  the  extent  of  hybridization 
(intergradation)  in  populations  below 
Bankhead  Dam  would  require  extensive 
stud\'  and  the  comparison  of 
characteristics  other  than  shell 
morphology.  Detailed  biochemical  and 
genetic  studies,  for  example,  would  be 
necessary  to  document  the  precise 
extent  of  hybridization  and  to  infer  the 
reproductive  fate  of  hybrid  individuals. 
Whether  individuals  from  intergrade 
populations  are  closer  to  S.  depressus  or 
S.  m.  peltifer  with  regard  to  shell 
characteristics  does  not  negate  other 
evidence  that  gene  flow  has  occurred 
between  S.  depressus  and  S.  m.  peltifer 
in  the  area  below  Bankhead  Dam. 
Hybridization  has  been  occurring  for 
some  time  and  will  continue  to  occur 
possibly  eliminating  all  pure  S. 
depressus  from  this  area  over  time,  if 
this  has  not  already  occurred.  The 
Service  will  treat  the  entire  population 
downstream  from  Bankhead  Dam  as 
hybrids  for  purposes  of  listing,  recovery, 
and  law  enforcement.  Hybrids  are  not 
considered  (Department  of  Interior 
Sohcitor's  opinion.  1983}  to  be  protected 
by  the  Endangered  Species  Act.  The 
existence  of  intergrades  and  hybrids  in 
nature  is  common;  the  Act  does  not 
provide  for  withholding  the  proper 
classification  of  species  in  need  of 
protection  under  the  Endangered 
Species  Act  because  of  the  occurrence 
in  some  locations  of  hybrids  or 
intergrades. 

Issue  18:  OSM  provided  as  one  of  its 
comments  a  document  by  W.  Guthrie 
(1986),  which  examined  the  correlation 
between  slope,  silt,  and  the  occurrence 
of  flattened  musk  turtles,  and  proposed 
further  investigations  of  this.  "The 
document  also  claimed:  (1)  That  the 
lower  turtle/trap  ratio  reported  by  Dodd 
et  al.  (1986)  may  have  been  due  to  trap 
saturation,  and  (2)  the  population 
decline  in  Sipsey  Fork  documented  by 
Dodd  et  al.  (1986)  is  the  result  of 
commercial  turtle  collecting.  Response — 
The  Service  doubts  that  the 
relationships  are  quite  as  uncomplicated 
as  suggested  by  Guthrie,  but  considers 
this  a  reasonable  approach  for  further 
research.  In  respect  to  the  claims:  (1) 
Mount  used  an  average  of  one  trap  for 
each  50  yards:  Ernst  et  al.  did  not  state 
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the  inter-trap  distance  but  had  trap  yield 
rates  virtually  identical  to  those  of 
Mount:  Dodd  et  a/,  spaced  traps  an 
average  of  54.5  yards  apart.  (2)  The 
population  decline  at  Sipsey  Fork  could 
have  been  the  result  of  collecting,  or 
could  have  been  disease-related;  the 
Service  does  not  have  conclusive' 
information  on  this  point.  Other 
information  in  Guthrie's  document  will 
also  be  utilized  by  the  Service  as 
recovery  plans  are  developed. 

Issue  19:  Several  commenters  said 
that  the  proposed  rule  presented  mining 
as  the  worst  or  primary  culprit 
contributing  to  sedimentation  and  other 
water  quality  problems.  Commenters 
pointed  out  that  the  Soil  Conservation 
Service  (SCS)  1980  data  reported  in  the 
proposal  were  based  on  projections 
developed  prior  to  the  passage  of  the 
most  recent  laws  and  regulations. 
Response — The  proposal  did  not  state 
that  mining  was  presently  the  primary 
contributor  to  sedimentation  and  other 
water  quality  problems,  but  instead 
cited  forestry,  agriculture,  industrial  and 
residential  sewage  effluents,  and  mining 
as  activities  and  sources  of  silt  and 
pollutants  both  historically  and 
presently.  The  Service  does  not  have 
current  data  illustrating  which  of  these 
activities  presently  contributes  the  most 
sediment  and,  since  most  parts  of  this 
watershed  have  all  these  activities 
present,  this  point  would  be  difficult  to 
determine.  Projections  based  on  the 
newer  mining  regulations  are  not 
available.  The  proposed  rule  did  include 
more  information  on  mining  activities 
than  on  the  other  activities,  including 
the  SCS  projections,  but  this  was  simply 
a  reflection  of  the  data  available  to  the 
Service,  and  was  not  intended  to  single 
out  or  serve  as  any  indictment  of  the 
mining  industry.  The  proposal  did  not 
place  blame,  but  rather  attempted  to 
demonstrate  that  siltation  of  fine 
particle  size  from  any  and  all  sources 
contributes  to  the  degradation  of 
flattened  musk  turtle  habitat.  The 
Service  regrets  any  misinterpretations 
that  have  occurred.  The  Service  issued  a 
no-jeopardy  Section  7  biological  opinion 
to  OSM  on  the  State  of  Alabama's 
mining  program  prior  to  proposing  to  list 
the  flattened  musk  turtle.  The  Service's 
Jackson  Field  Station  has  and  will 
continue  to  work  with  OSM,  the  Bureau 
of  Land  Management,  and  the  Slate  of 
Alabama  to  insure  that  their  programs 
adequately  address  the  needs  of  the 
flattened  musk  turtle.  It  is  anticipated 
that  this  can  be  accomplished  through  a 
cooperative  effort,  and  will  not  require 
changes  in  OSM's  or  the  State  of 
Alabama's  present  mining  regulations  or 
the  original  no-jeopardy  opinion. 


Issue  20:  Several  commenters 
provided  extensive  comments  and  data 
illustrating  the  differences  between 
active  mines  in  compliance  with  current 
laws  and  regulations  versus  abandoned 
mines  and  the  amount  of  sedimentation 
contributed  by  each.  These  commenters 
felt  the  proposal  should  have  made  this 
distinction.  Some  commenters  felt  that 
even  historical,  pre-regulation  and 
abandoned  mines  did  not  nor  do  not 
impact  the  flattened  musk  turtle. 
Response — The  proposal  did  not  state 
that  active,  compliant  mining  operations 
are  a  major  contributor  to  the  decline  of 
the  turtle,  nor  that  current  and  future 
mining  would  be  appreciably  affected, 
much  less  eliminated.  To  eliminate 
compliant  mining  operations  would,  in 
fact,  serve  no  useful  purpose  or,  by 
itself,  appreciably  improve  the  status  of 
the  flattened  musk  turtle.  There  is  no 
evidence  that  current  compliant  mining 
operations  are  a  major  factor  in  the 
decline  of  the  turtle.  The  Bureau  of  Land 
Management  (BLM),  the  Office  of 
Surface  Mining  (OSM),  and  the 
Alabama  Department  of  Environmental 
Management  (ADEM)  stated  that 
existing  mining  permit  limitations  will 
provide  sufficient  protection  of  water 
quality,  assuming  operator  compliance. 
The  Service  has  issued  a  section  7 
opinion  on  Alabama's  program  (see 
discussion  above)  and  has  also  modified 
Factor  "A"  under  "Summary  of  Factors 
Affecting  the  Species"  to  reflect  the 
protection  provided  by  the  existing 
regulations.  Welfare  of  the  flattened 
musk  turtle  requires  that  the  criteria 
established  by  OSM  and  ADEM  be 
adhered  to  closely  in  practice.  The 
Service  will  work  closely  with  these  and 
other  agencies  to  approach  or  achieve 
100  percent  compliance  as  part  of  the 
recovery  process.  The  Service  has  some 
reservations  about  the  extent  to  which 
limitations  on  effluents  are  reduced  as 
rainfall  increases,  and  about  whether 
monitoring  of  effluents  is  continued 
during  periods  of  heavy  rainfall,  and 
will  address  this  issue  and  any  others 
that  arise  with  the  involved  agencies 
during  the  recovery  process.  The  Service 
feels  that  sedimentation  from  pre- 
regulation  mining  and  abandoned  mines 
is  certainly  a  more  serious  problem  than 
any  sedimentation  from  active, 
presently  complying  mines  that  may 
now  occur.  The  Service  will  work  with 
OSM,  ADEM,  and  the  Abandoned  Mine 
Lands  Programs  to  encourage  the 
reclamation  of  abandoned  mines  during 
the  recovery  process.  Two  abandoned 
mines  located  near  flattened  musk  turtle 
habitat  have  already  been  targeted  by 
OSM  for  clean-up  since  publication  of 
the  proposed  rule. 


Issue  21:  Commenters  felt  that  an 
assumption  had  been  made  that  the 
Federal  and  State  agencies  responsible 
for  monitoring  and  permitting  active 
mines  were  not  enforcing  or  would  not 
enforce  the  existing  laws  and 
regulations.  Response — The  Service 
expects  that  all  mining  and  pollution 
laws  will  be  enforced  by  OSM.  the 
Environmental  Protection  Agency  (EPA) 
and  their  Alabama  counterparts, 
Alabama  Surface  Mining  Commission 
(ASMC)  and  ADEM,  and  it  recognizes 
the  advances  that  have  been  made  in 
enforcement  of  such  laws.  For  example, 
the  OSM  and  ASMC  programs  have 
made  great  progress  in  developing 
environmentally  sound  regulations  for 
mining,  and  report  having  accomplished 
a  95  percent  compliance  rate  for  active 
mines  in  the  Black  Warrior  System. 
Some  reduction  of  siltation  (from  all 
sources)  and  other  effluents  seems  to  be 
occurring  with  adoption  of  strict 
standards  by  Federal  and  State 
agencies.  However,  a  corresponding 
improvement  is  not  yet  evident  in  the 
populations  of  the  flattened  rusk  turtle. 
While  the  Service  certainly  believes  that 
OSM.  EPA,  and  the  corresponding 
Alabama  agencies  are  making  progress 
in  bringing  about  improvements  in  the 
water  quality  of  the  streams,  the  Service 
also  recognizes  that  there  are  other 
contributors  of  sediments,  that  stream 
recovery  is  a  slow  process,  and  that 
water  quality  is  one  of  the  important 
habitat  factors  in  the  species'  status. 
Factor  D  in  the  "Summary  of  Factors" 
section  of  the  proposal  did  not  address 
the  various  laws  and  regulations 
governing  mining  because  this  section 
deals  only  with  laws  speciHcally 
addressing  the  species  that  is  the 
subject  of  the  proposed  rule. 

Issue  22:  Dire  economic  consequences, 
such  as  the  stopping  of  all  mming  in  the 
Black  Warrior  Basin,  were  predicted 
oand  feared  if  the  turtle  were  to  be  listed. 
Response — Section  4  of  the  Endangered 
Species  Act  prohibits  the  Service  from 
considering  economic  impacts  in 
determining  whether  to  list  a  species. 
The  Service  does  not,  however,  foresee 
the  socioeconomic  impacts  suggested 
nor  envision  any  circumstances  under 
which  they  might  occur.  Based  on 
current  data,  there  is  no  reason  to 
believe  that  any  restrictions  on  current 
or  future  mining  activities,  conducted  in 
accordance  with  current  OSM  and  State 
regulations,  will  arise  as  a  result  of  the 
listing.  There  is  certainly  no  reason  for  a 
cloud  of  uncertamty  to  exist  over 
development  within  the  entire  Black 
Warrior  Basin,  as  commenters 
suggested.  Any  Federal  agency  funding, 
authorizing,  or  carrying  out  projects  that 


may  have  an  effect  on  the  flattened 
musk  turtle  or  any  other  listed  species  or 
its  habitat  can  initiate  a  Section  7 
consultation  immediately.  The  Service 
will  work  closely  and  earnestly  with  the 
mining,  forestry,  agricultural,  and  other 
interests  in  the  Black  Warrior  Basin  to 
accommodate  their  projects  while 
ensuring  the  continued  survival  of  the 
flattened  musk  turtle. 

At  the  public  hearing.  Dr.  Ernst  posed 
the  question  "If  the  proposal  is 
approved,  will  agriculture  as  well  as 
surface  mining  be  forced  to  cease  along 
waterways  containing  depressus  since  it 
is  the  major  contributor  of  silt?"  Neither 
surface  mining  nor  agriculture  will  be 
forced  to  cease  in  the  Black  Warrior 
Basin,  and  effects  on  both  are  expected 
to  be  minimal.  Questions  such  as  this 
and  other  dire  predictions  have 
generated  unfounded  and  unwarranted 
fear  of  the  listing.  The  Service  will  work 
with  the  local  communities  to  dispel 
these  erroneous  impressions  during  the 
recovery  process. 

Issue  23:  One  commenter  noted  the 
inconsistency  of  the  coal  industry 
stating  that  the  industry  is  not 
contributing  to  the  deterioration  of 
streams  in  the  upper  Black  Warrior 
River  Basin  and  simultaneously  claiming 
that  listing  of  the  turtle  could  force  the 
coal  industry  out  of  existence. 
Response — 'The  Service  agrees  that  if 
the  coal  industry  is  not  negatively 
affecting  the  turtle,  then  listing  of  the 
turtle  should  have  no  effect  on  the 
industry. 

Issue  24:  Commenters  questioned  why 
critical  habitat  was  not  proposed.  Some 
suggested  that  this  cast  doubt  on  what 
the  species'  true  range  is  and  that  the 
Service  had  chosen  not  to  designate 
critical  habitat  in  order  to  avoid 
conducting  an  economic  analysis. 
Response — Critical  habitat  was  not 
proposed  for  the  flattened  musk  turtle 
due  to  the  severity  of  the  problems  with 
collectors.  Section  4  of  the  Endangered 
Species  Act  (ESA)  requires  designation 
of  critical  habitat  concurrent  with  listing 
to  the  maximum  extent  prudent  and 
determinable.  The  overcollection 
pressures  facing  the  flattened  musk 
turtle  make  it  imprudent  to  designate 
critical  habitat  (see  "Critical  Habitat" 
section).  Economic  analyses  as  required 
by  the  ESA  address  only  the  impact  of 
critical  habitat  designations,  and  do  not 
address  the  listing  itself. 

Issue  25:  Commenters  requested  that 
the  Service  prepare  economic  analyses 
under  Executive  Order  12291  and  the 
Regulatory  Flexibility  Act.  Response — 
The  Service  has  determined  and  the 
Office  of  Management  and  Budget  has 
concurred  that  these  are  not  required  for 
listing  actions  that  do  not  involve 


critical  habitat.  The  Endangered  Species 
Act  requires  that  listing  determinations 
be  based  solely  on  biological 
information. 

Issue  26:  The  Alabama  Forestry 
Commission  stated  that  if  best 
management  practices  are  followed  and 
streamside  management  zones  are  set 
aside,  forestry  related  activities  should 
not  adversely  affect  the  turtle's  stream 
habitat.  The  Commission  also 
recommended  an  educational  program 
regarding  the  flattened  musk  turtle. 
Response — The  Service  will  work  with 
the  Commission  to  approach  or  achieve 
full  compliance  with  the  best  forestry 
management  practices  in  the  Black 
Warrior  Basin.  The  Service  will  include 
an  educational  program  in  the  recovery 
plan  for  this  species. 

Issue  27:  Why  does  the  Alabama  State 
law  prohibiting  taking  not  remove  all 
threats  or  at  least  the  taking  threat  and 
how  is  the  Lacey  Act  enforced  with 
regard  to  the  taking  of  flattened  musk 
turtles?  Response— The  Service  has 
information  that  commercial  collecting 
is  continuing.  A  serious  decline  in 
Sipsey  Fork  documented  by  Dodd  et  al. 
(1986)  was  suggested  by  one  commenter 
to  have  resulted  from  commercial  turtle 
collecting.  Enforcement  of  taking 
prohibitions  is  extremely  difficult.  One 
commenter  pointed  out,  and  the  Service 
agrees,  that  additional  protection  and 
enforcement  would  be  provided  under 
the  Endangered  Species  Act. 
Commenters  also  pointed  out  that  the 
grandfather  provision  of  the  Alabama 
law,  passed  in  1984,  makes  the  law 
extremely  difficult  to  enforce  and  the 
Alabama  law  does  not  prohibit 
incidental  take  as  the  Federal  Act  does. 
The  Lacey  Act  should  also  enhance  the 
Alabama  State  law  since  it  essentially 
makes  it  a  Federal  offense  to  engage  in 
interstate  commerce  of  State  listed 
wildlife  and  plant  species.  The  Lacey 
Act  is  enforced  by  Federal  wildlife  law 
enforcement  personnel. 

Issue  28:  Stream  classification  in  the 
Black  Warrior  River  Basin  should  be 
updated.  Response — The  stream 
classifications  have  been  checked  with 
ADEM  and  so  noted  in  the  final  rule. 
There  have  been  several  stream 
classification  changes  since  1978.  but  13 
streams  (about  20  percent)  continue  to 
be  classified  in  the  two  lowest  use 
categories  (for  agricultural  and 
industrial  water  supply  or  for  industrial 
operations  only),  as  indicated  in  the 
proposal. 

Issue  29:  The  Review  Panel  report  was 
criticized  for  using  speculative  phrases 
(i.e.  reasonable  to  assume,  could 
possibly,  may  affect,  may  cause,  etc.). 
Response — The  use  of  such  terms  in  the 
biological  sciences  is  standard.  Most  of 


the  panel's  conclusions  were  based  on 
data  from  the  studies,  however,  where 
only  empirical  evidence  is  available,  the 
consensus  of  qualified  experts  is 
valuable.  A  specific  example  of 
speculation  that  was  criticized  had  to  do 
with  whether  or  not  proof  is  available 
that  toxic  material  has  been  introduced 
into  the  sediment  and  the  flattened 
musk  turtle's  food  sources.  Neither  the 
Service  nor  the  panel  claimed  that  this 
has  been  proved.  On  the  basis  of  studies 
in  other  watersheds  and  on  other 
aquatic  organisms,  the  accumulation  of 
toxins  was  appropriately  mentioned  as 
a  possible  concern. 

Issue  30:  A  recommendation  was 
made  that  the  proposed  rule  be 
withdrawn  and  3-5  years  of  additional 
study  be  undertaken.  Response — The 
Service  has  concluded  that  hsting  is 
appropriate  based  on  the  best  available 
biological  and  commercial  data.  The 
panel's  conclusions  support  this 
conclusion.  Three  major  studies  have 
been  carried  out  on  this  species,  more 
than  on  most  other  listed  species.  The 
Service  has  been  actively  and  formally 
gathering  information  on  the  flattened 
musk  turtle  for  10  years,  since  its  first 
notice  of  review  for  the  species  in  1977. 
Two  additional  years  of  data  gathering 
and  evaluation  were  carried  out  after 
the  Service  was  petitioned  to  list  the 
species  in  1983.  "The  Service  does  not 
think  additional  study  is  necessary  to 
reach  the  primary  conclusion  that  the 
species  is  threatened.  It  does  find  listing 
to  be  appropriate  at  this  time  on  the 
basis  of  existing  biological  data  and  the 
legal  requirements  of  the  Endangered 
Species  Act. 

Issue  31:  A  question  was  raised  as  to 
whether  the  panel  considered  Mount's 
1981  report  or  the  Alabama  law,  which 
offers  some  protection  to  the  flattened 
musk  turtle.  Response — The  panel 
considered  all  the  available  biological 
and  commercial  data,  including  the  two 
documents  in  question.  A  1987  paper  by 
Ernst  et  al.  was  provided  to  the  Service 
after  the  panel  report  had  been 
completed  and  submitted.  The  Ernst  et 
al.  report  was  then  circulated  to  all  the 
panel  members,  who  found  nothing  in 
the  report  that  would  cause  them  to 
change  any  of  their  conclusions. 

Summary  of  Factors  Affecting  the 
Species 

After  a  thorough  review  and 
consideration  of  all  information 
available,  the  Service  has  determined 
that  the  flattened  musk  turtle  should  be 
classified  as  a  threatened  species. 
Procedures  found  at  section  4(a)(1)  of 
the  Endangered  Species  Act  (16  U.S,C, 
1531  et  seq.]  and  regulations  (50  CFR 
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Part  424)  promulgated  to  Implement  the 
listing  provisions  of  the  Act  were 
followed.  A  species  may  be  determined 
to  be  an  endangered  or  threatened 
species  due  to  one  or  more  of  the  five 
factors  described  in  Section  4(a)(1). 
These  factors  and  their  application  to 
the  flattened  musk  turtle  (Stemotherus 
depressus)  are  as  follows: 

.4.  The  Present  or  Threatened 
Destruction,  Modification,  or 
Curtailment  of  Its  Habitat  or  Range 

The  flattened  musk  turtle  historically 
occurred  in  the  Black  Warrior  drainage 
upstream  from  the  fall  line.  The  Service 
is  listing  the  population  of  5.  depressus 
in  the  Black  Warrior  River  basin 
upstream  from  Bankhead  Dam.  which  is 
considered  to  be  unaffected  by 
hybridization  with  S.  minor peJtifer  [see 
discussion  in  Background  section). 
Impoundments  and  habitat  degradation 
between  Bankhead  Dam  and  the  fall  line 
are  thought  to  have  possibly  contributed 
to  the  effective  elimination  of  the 
flattened  musk  turtle  from  this  lower 
portion  of  its  range.  Habitat  of  the 
flattened  musk  turtle  in  the  Black 
Warrior  basin  upstream  from  Bankhead 
Dam  has  also  been  reduced  or  degraded 
due  to  agricultural,  residential,  and 
industrial  development  and  siltation  and 
water  pollution. 

Siltation  appears  to  be  a  primary 
factor  affecting  the  habitat  of  the 
flattened  musk  turtle.  Possible  adverse 
effects  of  silt  include:  "(1)  The 
extirpation  or  reduction  in  populations 
of  mollusks  and  other  invertebrates  on 
which  the  turtles  feed,  (2)  physical 
alteration  of  the  rocky  habitats  where 
the  turtles  seek  food  and  cover,  and  (3) 
development  of  a  substrate  in  which 
chemicals  that  may  be  toxic  to  the 
turtles  or  their  food  sources  lend  to 
accumulate  and  persist.  Dodd  et  a/. 
(1986)  concluded  after  an  intensive 
study  that  siltation  appears  to  have 
seriously  impacted  the  flattened  musk 
turtle. 

Activities  and  sources  that  have 
historically  and  may  currently  be 
contributing  to  the  siltation  problem 
include  agriculture,  forestry,  mining,  and 
industrial  and  residential  development. 
Before  passage  of  laws  regulating  the 
amounts  of  silt  that  these  activites  can 
contribute  to  streams  the  Black  Warrior 
River  Basin  was  being  impacted  heavily. 
The  entire  upper  Basin  is  underlain  by 
the  Black  Warrior  and  Plateau  Coal 
Fields,  and  forestry  and  agriculture  are 
common  land  uses  throughout  the  Basin. 
Before  implementation  of  the  stricter 
regulations  about  69  percent  of  the 
annual  sediment  yield  was  attributed  to 
accelerated  erosion  from  such  sources 
(USDA  1980).  Annual  erosion  in  1975 


was  estimated  at  5.5  million  tons  from 
cropland  and  pastureland  (sheet  and 
rill);  4.1  million  tons  from  commercial 
forest  land;  79  million  tons  from  gulleys, 
roadsides,  and  streambanks;  and  9.1 
million  tons  from  mined  lands  (USDA 
1980). 

The  Soil  Conservation  Service's 
projections  for  amounts  and  rates  of 
sedimentation  in  the  Black  Warrior 
River  Basin  (USDA  1980)  were 
discussed  in  the  proposed  rule  to 
illustrate  the  magnitude  of 
sedimentation  possible.  During  the 
comment  period  it  was  pointed  out  that 
the  USDA  projections  related  to  mining 
impacts  were  based  on  the  1975  Surface 
Mine  Regulations,  and  that  enforcement 
of  new  regulations  may  have  reduced 
both  the  amount  and  rate  of  projected 
sedimentation.  The  projections  have 
been  removed  and  only  the  actual 
estimates  for  1975  included  in  the  final 
rule.  Projections  based  on  the  newer 
regulations  are  not  available.  However, 
the  streams  in  the  Basin  are  still 
affected  by  past  impacts,  and 
considerable  sedimentation  is  still 
occurring.  Stream  recovery  and  resulting 
improvement  in  the  turtle's  status  are 
expected  to  be  slow  processes,  and  it 
may  be  some  time  before  it  can  be 
determined  if.  and  to  what  extent,  these 
are  occurring. 

Chemical  and  organic  pollution  is 
another  factor  of  water  quality  in  the 
flattened  musk  turtle  habitat  that  may 
affect  its  survival,  although  the 
correlation  is  less  clear  than  with 
siltation.  Mount  (1981)  postulated  effects 
such  as  shell  erosion  and  loss  of 
invertebrate  food  organisms  from  this 
source.  Some  of  Alabama's  most  severe 
water  quality  problems  are  located  in 
this  river  basin,  particularly  in  the 
Birmingham  area.  Of  the  streams  in  the 
Basin,  13  (about  20  percent)  are 
classified  only  for  agricultural  and 
industrial  use.  The  human  population  in 
the  Black  Warrior  Basin  is  projected  to 
increase  33  percent  between  1975  and 
2020  (USDA  1980),  which  may  aggravate 
existing  water  quality  problems.  The 
most  pervasive  class  of  environmental 
contaminants  found  in  aquatic 
ecosystems  originates  from  non-point 
sources  such  as  agriculture,  energy- 
related  activities,  surface  mining,  and 
urban  development  (U.S.  Fish  and 
Wildlife  Service  1983).  Mine  drainage 
effects  have  been  described  for  other 
states  by  Matter  et  al.  (1978)  and 
Vaughan  et  al.  (1978)  and  were 
summarized  in  the  proposed  rule.  They 
indicate  that  contour  mining  for  coal  can 
profoundly  affect  population  sizes, 
species  richness,  and  equitability  of 
various  groups  of  organisms,  but  that 


streams  can  return  to  a  "healthy" 
condition  over  a  period  of  perhaps  20 
years.  Five  other  studies  (Geological 
Survey  of  Alabama  1983.  Cole  1985, 
Harris  et  al.  1985,  Puente  and  Newton 
1979,  and  Puente  et  al.  1982)  describe 
local  effects  of  surface  mining  on  water 
quality  as  well  as  sedimentation  They 
indicate  that  concentrations  of  dissolved 
solids,  calcium,  magnesium,  sulfate, 
aluminum,  iron,  manganese, 
noncarbonate  hardness,  alkalinity,  and 
specific  conductance  are  often  much 
greater  at  mined  sites  than  in  streams 
draining  unmined  areas. 

As  indicated  in  the  comment  section, 
the  Office  of  Surface  Mining  and  its 
Alabama  counterparts  have  made 
progress  in  enforcing  the  new.  more 
stringent  mining  regulations.  Active 
complying  mines  are  probably  not  a 
major  facror  in  the  decline  of  the 
flattened  musk  turtle.  Past  mining 
practices,  non-complying  mines,  and 
abandoned  mines  may  still  be 
contributing  sediment  and  chemical 
pollution  to  the  streams,  and  the  Service 
will  work  with  the  regulatory  agencies 
to  address  these  problems  during  the 
recovery  process.  The  Service  does  not 
anticipate  that  this  listing  will  result  in 
the  imposition  of  new  permit  conditions 
on  mines  that  comply  with  current 
regulatory  programs  or  future  regulatory 
programs  that  are  as  stringent  as  current 
programs. 

Finally,  hydrologic  changes  associated 
with  mining,  including  declines  in  water 
level,  spoil  aquifer  creation,  and 
changes  in  streamflow  characteristics, 
and  various  navigation  and  flood  control 
projects  may  have  adverse  effects  on 
the  habitat  of  the  flattened  musk  turtle, 
but  the  magnitude  of  such  effects 
remains  unknown.  The  existing 
navigation  channel  on  the  Black  Warrior 
River  covers  approximately  88  river 
miles,  and  there  are  potential  projects 
on  the  tributaries  Valley  Creek  and 
Village  Creek  (U.S.  Army  Corps  of 
Engineers  1982. 1984).  The  Soil 
Conservation  Service  has  completed  one 
project  at  Bristow's  Creek  and 
authorized  one  for  construction  at  Mud 
Creek  in  the  upper  Black  Warrior  River 
Basin  (USDA  1984).  Such  projects 
appear  to  have  both  potential  benefits 
and  threats  for  the  flattened  musk  turtle. 

B.  Overutilization  for  Commercial. 
Recreational,  Scientific,  or  Educational 
Purposes 

The  flattened  musk  turtle  has  been 
listed  for  sale  on  several  dealer  price 
lists  at  prices  above  $80  each. 
Documented  collections  have  included 
200  individuals  from  one  stream,  189 
individuals  from  two  streams,  136  turtles 


from  a  four-mile  stretch  of  one  stream, 
and  20  to  30  specimens  from  a  single 
pool  at  one  time.  Most  of  the  formerly 
good  populations  have  been 
considerably  reduced  through  collecting 
in  recent  years.  The  Dodd  study 
documented  a  serious  decline  during  its 
course  in  one  of  the  best  remaining 
populations  (Sipsey  Fork),  attributed 
provisionally  to  an  observed, 
unidentified  disease,  but  possibly 
caused  or  exacerbated  by  illegal  taking. 
Because  this  turtle  inhabits  clean, 
shallow  water,  it  is  more  visible  and 
therefore  highly  vulnerable  to  collecting. 
One  or  a  few  knowledgeable  collectors 
can  seriously  reduce  a  local  population 
in  a  short  period  of  time.  Persistent 
collecting  in  other  chelonian  populations 
reduces  the  intrinsic  rate  of  increase  of 
the  population  by  removing  breeding 
adults  even  though  chelonians  are  long- 
lived  and  may  exist  in  dense 
populations.  Collecting  of  younger  age 
cohorts  will  exacerbate  the  problem.  In 
those  few  studies  available,  the  effects 
of  collecting  are  not  observable  for 
several  generations.  Uncontrolled 
collecting  has  resulted  in  extinction 
while  even  controlled  and  monitored 
collecting  can  result  in  a  decline  in  the 
population.  Collecting  that  permanently 
removes  individuals  from  a  population 
represents  additional  'mortality'  to  the 
population  which  must  be  offset  with 
higher  than  normal  recruitment  in  order 
to  maintain  stable  populations;  however 
recruitment  appears  low  in  flattened 
rusk  turtles. 

C.  Disease  or  Predation 

Esfridge  (1970)  found  three  out  of 
seven  specimens  parasitized  by  a 
protozoan  agent  of  turtle  malaria.  Ernst 
et  al.  (1983)  found  some  specimens 
heavily  parasitized  by  a  leech  that 
carries  the  protozoan.  Mount  (1981) 
hypothesized  that  flattened  musk  turtles 
are  susceptible  to  shell  erosion  and 
infections,  especially  as  a  secondary 
effect  of  water  pollution.  A  disease  has 
been  noted  in  populations  of  the 
flattened  musk  turtle.  Almost  one-fourth 
of  the  turtles  caught  by  Dodd  et  al. 
(1986)  in  the  last  trap  sample  at  one  site 
were  diseased:  and  more  than  one-half 
of  all  turtles  of  this  species  observed 
basking  in  the  Dodd  study  were 
considered  sick.  The  Sipsey  Fork 
population  was  found  to  decline  by  50% 
from  the  end  of  June  through  late  July 
1985;  additional  study  in  1986  found  no 
additional  decline  (Dodd  1986). 
Assessing  the  impact  of  the  disease  has 
been  hampered  by  over-collecting.  It  is 
still  difficult  to  assess  the  effect  of  the 
disease,  if  any,  on  the  populations  at 
this  juncture. 


D.  The  Inadequacy  of  Existing 
Regulatory  Mechanisms 

Legislation  enacted  by  the  Alabama 
legislature  (May  21, 1984)  prohibits  the 
taking  of  flattened  musk  turtles. 
However,  such  laws  prohibiting  over- 
exploitation  are  extremely  difficult  to 
enforce.  The  Alabama  law  has  a 
grandfather  clause  that  causes 
particular  enforcement  problems  and  it 
does  not  prohibit  incidental  take  as  the 
Federal  Act  does.  According  to  Guthrie 
(1986),  commercial  collecting  is 
continuing.  Protection  under  the 
Endangered  Species  Act  will  provide 
additional  protection  and  reinforce 
Alabama's  law. 

E.  Other  Natural  or  Manmade  Factors 
Affecting  Its  Continued  Existence 

Several  biological  characteristics  of 
the  flattened  musk  turtle  increase  its 
vulnerability  to  the  threats  discussed 
previously.  This  turtle  does  not  mature 
sexually  until  4-8  years  of  age,  and 
normally  deposits  only  two  clutches  of 
eggs  per  year  with  one  to  three  eggs  per 
clutch  (Close  1982).  This  low 
reproductive  rate  reduces  the  ability  of 
the  species  to  recover  rapidly  from 
adverse  habitat  changes  or  to  respond 
rapidly  to  conservation  activities.  Since 
the  flattened  musk  turtle  occurs  only  in 
the  upper  Black  Warrior  River  Basin,  it 
evidently  has  rather  specific  habitat 
requirements.  This  factor  increases  the 
likelihood  of  adverse  impact  from 
habitat  modifications.  Flattened  musk 
turtles  feed  primarily  on  mollusks 
(Marion  et  al.  1986),  which  are 
particularly  susceptible  to  siltation  and 
water  pollution.  The  turtles  also  feed 
and  spend  virtually  all  of  their  time  at 
the  stream  bottom  and  thus  are  in 
almost  constant  contact  with  any  toxic 
bottom  sediments  that  may  be  present. 
Dodd  et  al.  (1986)  also  pointed  out  that 
habitat  fragmentation,  which  has 
already  occurred  and  is  expected  to 
continue,  is  also  a  serious  problem  for 
the  flattened  musk  turtle.  The 
curtailment  of  the  range  of  S.  depressus 
because  of  hybridization  was  discussed 
above. 

The  Ser\'ice  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by  this 
species  in  determining  to  make  this  rule 
final.  Based  on  this  evaluation,  the 
preferred  action  is  to  list  the  flattened 
musk  turtle  in  the  Black  Warrior  Basin 
upstream  from  Bankhead  Dam  as 
threatened.  While  progress  has  been 
made  in  improving  mining  and  water 
quality  regulations  and  the  State  of 
Alabama  has  passed  a  law  to  restrict 
collection  of  the  flattened  musk  turtle, 


the  species  remains  vulnerable.  The 
cumulative  impact  of  all  past  and 
current  activities  and  projected 
increases  in  some  activities  are  still 
sources  of  concern.  Stream  recovery,  if 
it  is  occurring,  is  a  slow  process  and 
may  not  be  clearly  discernible  for  years. 
Over-collecting  is  a  serious  problem  that 
compounds  any  losses  from  habitat 
degradation.  The  flattened  musk  turtle 
appears  likely  to  become  in  danger  of 
extinction  within  the  foreseeable  future 
throughout  all  or  a  significant  portion  of 
its  range.  Critical  habitat  is  not  being 
designated,  for  reasons  discussed  in  the 
next  section. 

Critical  Habitat 

Section  4(a)(3)  of  the  Act,  as  amended, 
requires  that  to  the  maximum  extent 
prudent  and  determinable,  the  Secretary 
designate  critical  habitat  at  the  time  a 
species  is  determined  to  be  endangered 
or  threatened.  The  Service  finds  that 
designation  of  critical  habitat  is  not 
prudent  for  this  species  at  this  time.  As 
discussed  under  Factor  "B"  in  the  above 
"Summary  of  Factors  Affecting  the 
Species,"  the  flattened  musk  turtle  is 
threatened  by  taking,  an  activity 
difficult  to  detect  and  prohibit. 
Publication  of  critical  habitat 
descriptions  would  make  this  species 
even  more  vulnerable  and  increase 
enforcement  problems.  Therefore,  it 
would  not  be  prudent  to  determine 
critical  habitat  for  the  flattened  musk 
turtle  at  this  time. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  practices.  Recognition 
through  listing  encourages  and  results  in 
conservation  actions  by  Federal.  State, 
and  private  agencies,  groups,  and 
individuals.  The  Endangered  Species 
Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
States  and  requires  that  recovery 
actions  be  carried  out  for  all  listed 
species. 

Some  of  the  recovery  actions  that  may 
be  initiated  by  the  Service  following 
listing  are  as  follows:  (1)  Convene  a 
work  group  of  all  involved  parties 
including  SCS,  EPA.  BLM,  OSM,  U.S. 
Forest  Service  (USFS),  ASMC.  and 
ADEM,  to  assist  the  Service  in  initiating 
and  coordinating  recovery  efforts.  (2) 
Increase  law  enforcement  efforts  with 
regard  to  commercial  collecting  of 
flattened  musk  turtles  through  section  9 
of  the  Endangered  Species  Act  and  the 
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Alabama  State  law.  (3)  Conduct 
additional  studies  and  seek  remedies  for 
the  disease  and  recruitment  problems 
that  have  been  identified  in  flattened 
musk  turtle  populations.  (4)  Initiate 
information  and  education  efforts  with 
private  landowners  and  the  general 
public  to  increase  awareness  of 
recovery  efforts  needed  for  the  flattened 
musk  turtle. 

Section  7(a)  of  the  Act.  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  Part 
402.  Section  7(a)(2)  requires  Federal 
agencies  to  ensure  that  activities  they 
authorize,  fund,  or  carry  out  are  not 
likely  to  jeopardize  the  continued 
existence  of  a  listed  species  or  to 
destroy  or  adversely  modify  its  critical 
habitat.  If  a  Federal  action  may  affect  a 
listed  species  or  its  critical  habitat,  the 
responsible  Federal  agency  must  enter 
into  formal  consultation  with  the 
Service. 

Federal  activities  that  could  either 
positively  or  adversely  affect  the 
flattened  musk  turtle  and  its  stream 
habitats  in  the  Black  Warrior  River 
Basin  upstream  from  Bankhead  Dam 
include:  U.S.  Forest  Service  activities 
such  as  clear  cutting,  road  building,  land 
exchanges,  and  chemical  application 
that  could  discharge  silt  and  chemicals 
into  the  Black  Warrior  River  system; 
mineral  leases  issued  by  the  BLM: 
projects  by  the  Federal  Highway 
Administration  that  could  discharge  silt 
and  chemicals  into  the  Black  Warrior 
River  system;  certain  U.S.  Army  Corps 
of  Engineers'  projects  and  permits,  such 
as  dredging  and  spoil  dispersal,  that 
could  alter  flattened  musk  turtle  habitat; 
projects  funded  by  the  U.S.  Department 
of  Agriculture  through  the  Agricultural 
Stablization  and  Conservation  Service 
and  SCS;  mining  regulations  under  the 
Federal  authority  of  OSM;  and  effluent 
limitations  under  the  Federal  authority 
of  the  Environmental  Protection  Agency. 
The  Service  will  work  cooperatively 
with  all  these  agencies  to  insure  the 
turtle's  continued  existance  and 
accommodation  of  the  listed  activities  to 
the  maximum  extent  possible. 

As  discussed  in  the  comment  section 
(Issue  19)  a  section  7  no  jeopardy 
opinion  has  been  issued  to  OSM  on  the 
State  of  Alabama's  mining  program.  The 
Service  does  not  foresee  any  need  for 
changes  to  that  opinion,  the  current 
OSM  regulations,  or  the  existing 
procedures  for  individual  mining  permit 


review.  Currently  individual  mining 
permits  are  informally  reviewed  by  the 
Service  to  provide  advice  and  technical 
assistance  as  established  in  the  existing 
Memorandum  of  Undfrsfanding 
between  the  Service  and  OSM  The 
listing  of  the  flattened  musk  turtle  will 
not  require  any  additional  n'V)«'ws 
beyond  those  currently  established.  The 
Service  will  continue  to  work 
cooperatively  with  OSM  to  minimize 
any  impacts  on  listed  species  including 
the  flattened  musk  turtle,  while 
continuing  to  accommodate  compliant 
mining.  Similarly,  the  Alabama  Forestry 
Commission  has  indicated  that  forest 
management  activities  conducted 
according  to  "best  management 
practices"  have  negligible  impact  on  soil 
erosion  rates  and  stream  sedimentation. 
If  "best  management  practices'  are 
followed  and  streamside  management 
zones  are  set  aside  to  protect  water 
quality  as  indicated,  forestry-related 
activities  should  not  adversely  affect 
stream  habitats.  The  Service  will 
continue  to  work  with  the  USFS  to 
minimize  any  impact  on  listed  species 
including  the  flattened  musk  turtle, 
while  continuing  to  accommodate 
forestry-related  activities. 

The  Act  and  implementing  regulations 
found  at  50  CFR  17.21  and  17.31  set  forth 
a  series  of  general  prohibitions  and 
exceptions  that  apply  to  all  threatened 
wildlife.  These  prohibitions,  in  part, 
make  it  illegal  for  any  person  subject  to 
the  jurisdiction  of  the  United  States  to 
take,  import  or  export,  ship  in  interstate 
commerce  in  the  course  of  commercial 
activity,  or  sell  or  offer  for  sale  in 
interstate  or  foreign  commerce  any 
listed  species.  It  also  is  illegal  to 
possess,  sell,  deliver,  carry,  transport,  or 
ship  any  such  wildlife  that  has  been 
taken  illegally.  Certain  exceptions  apply 
to  agents  of  the  Service  and  State 
conservation  agencies. 

Permits  may  be  issued  to  carry  out 
otherwise  prohibited  activities  involving 
threatened  wildlife  species  under 
certain  circumstances.  Regulations 
governing  permits  are  at  50  CFR  17.22, 
17.23,  and  17.32.  Such  permits  are 
available  for  scientific  purposes,  to 
enhance  the  propagation  or  survival  of 
the  species,  and/or  for  incidental  take  in 
connection  with  otherwise  lawful 
activities.  For  threatened  species,  there 
are  also  permits  for  zoological 
exhibition,  educational  purposes,  or 
special  purposes  consistent  with  the 
purposes  of  the  Act.  In  some  instances, 
permits  may  be  issued  during  a  specified 
period  of  time  to  relieve  undue  economic 
hardship  that  would  be  suffered  if  such 
relief  were  not  available. 


The  Service  will  review  this  species  to 
determine  whether  it  should  be 
considered  for  placement  on  the 
appendices  of  the  Convention  on 
International  Trade  in  F'ndangered 
Species  of  Wild  Fauna  and  Flora  and  on 
the  Annex  of  the  Convention  on  Nature 
Protection  and  Wildlife  Preservation  in 
the  Western  Hemisphere. 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  by  the  .National 
pjivironmental  Policy  Act  of  1969,  need 
not  be  prepared  in  connection  with 
regulations  adopted  pursuant  to  section 
4(a)  of  the  Endangered  Species  Act  of 
1973,  as  amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register  on 
October  25,  1983  (48  FR  49244) 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  wildhfe. 
Fish,  Marine  mammals.  Plants 
(agriculture). 

Regulation  Promulgation 
PART  17— [AMENDED] 

Accordingly,  Part  17,  Subchapter  B  of 
Chapter  I,  Title  50  of  the  Code  of  Federal 
Regulations,  is  amended  as  set  forth 
below: 

1.  The  authority  citation  for  Part  17 
continues  to  read  as  follows: 

Authority:  Pub.  L.  93-205,  87  Stat.  884:  Pub. 
L  94-359,  90  Stat.  911:  Pub.  L  95-632,  92  Stat. 
3751;  Pub.  L  96-159,  93  Stat.  1225:  Pub.  L  97- 
304,  96  Stat.  1411  (16  U.S.C.  1531  et  seq.). 

2.  Amend  §  17.11(h)  by  adding  the 
following,  in  alphabetical  order  under 
"Reptiles,"  to  the  List  of  Endangered 
and  Threatened  Wildlife: 

§  1 7.1 1     Endangered  and  tttreatened 
wildlife. 

*         *         ft         *         * 

(h)  •  *  * 
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Dated:  June  4. 1987. 
Susan  Recce, 

Acting  Asslstanl  Secretary  for  Fish  and 

Wildlife  and  Parks. 
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Presidential  Documents 


Presidential  Determination  No.  87-14  of  June  2,  1987 

Determination  Under  Subsection  402(d)(5)  of  the  Trade  Act  of 
1974 — Continuation  of  Waiver  Authority 


Memorandum  for  the  Secretary  of  State 

Pursuant  to  the  authority  vested  in  me  under  the  Trade  Act  of  1974  (Public 
Law  93-618),  January  3,  1975  (88  Stat.  1978)  [hereinafter  "the  Act").  I  deter- 
mine, pursuant  to  subsection  402(d)(5)  of  the  Act,  that  the  further  extension  of 
the  waiver  authority  granted  by  subsection  402(c)  of  the  Act  will  substantially 
promote  the  objectives  of  section  402  of  the  Act.  I  further  determine  that  the 
continuation  of  the  waivers  applicable  to  the  Socialist  Republic  of  Romania, 
the  Hungarian  People's  Republic,  and  the  People's  Republic  of  China  will 
substantially  promote  the  objectives  of  section  402  of  the  Act. 

This  determination  shall  be  published  in  the  Federal  Register, 


THE  WHITE  HOUSE. 
Washington,  June  2,  1987. 
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Editorial  note:  For  a  statement  and  the  text  of  the  President's  message  to  Congress,  dated  June  2. 
on  the  continuation  of  waiver  authority,  see  the  Weekly  Compilation  of  Presidential  Documents 
(vol.  23,  no.  22). 
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This   section   of   the   FEDERAL    REGISTER 
contains    regulatory    documents    having 
general   appiicabiiiry   and   tegai   etiect,    most 
of   which   are   keyed   to   and   codified   m 
the   Code   of    Federal   Regulations,    which    is 
published   under    50    titles   pursuant   to   44 
use     1510 

The   Code   of   Federal    Regulations   rs   sold 
by  the   Superintendent   of   Documents. 
Prtces   of   new   books   are   listed   m   the 
first   FEDERAL   REGISTER    rssue   of   each 
week. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5CFR  Part  831 

Retirement 

agency:  Office  of  Personnel 

.Man.igement. 

ACTION:  Final  regulations. 


summary:  The  Office  of  Personnel 

ManufjcmenI  (OPM)  is  issuing 
regulations  to  implement  the 
Consolidated  Omnibus  Budget 
Reconcihdtion  Act  of  l^as  that  amended 
the  retirement  provisions  of  chapter  83 
of  title  5,  United  States  Code.  The  Act 
eliminates  a  feature  of  the  law  that 
permitted  potential  abuse  of  the  Civil 
Service  Retirement  System  (GSRS)  by 
part-time  employees  who  change  to  full- 
time  service  at  the  end  of  their  career. 
These  regulations  require  retirement 
benefits  to  be  prorated  for  part-time 
service  performed  on  or  After  April  7, 
1986  (the  date  of  enactment  of  the  law). 

DATES:  Regulations  effective  April  7, 
1986. 

FOR  FURTHER  INFORMATION  CONTACT: 

|ohn  A.  Elliott.  |2(I2)  h32^iH^^, 

SUPPt-EMENTARY  INFORMATION:  On 

January  15.  1987.  Oi'M  published  interim 
regulations  in  the  Federal  Register  \:>2 
FR  1621-1623)  on  computalicn  of 
annuity  for  part-time  employees.  During 
the  comment  period  we  received 
nineteen  letters  on  the  interim 
regulations.  We  have  carefully 
considered  the  comments  and.  as  a 
result,  have  decided  that  the  final 
regulations  will  reflect  a  method  of 
computation  where  only  service 
performed  on  or  after  April  7, 1986,  (the 
date  of  enactment  of  Pub  I  99-272).  will 
be  subject  to  the  new  method  of 
computing  annuities  for  part-time 
employees.  Service  pnor  to  April  7.  1986. 
will  be  computed  under  the  old  method 
of  computing  annuities  for  employees 


with  part-time  service.  Regulations  on 
computing  annuities  for  part-time 
employees  under  the  Federal 
Employees'  Retirement  System  will  be 

issued  separately. 

The  New  Methodology 

Pub.  L.  99-272  provides  that  the 
average  salary  for  both  part-time  and 
full-time  employees  will  be  computed  on 
the  basis  of  full-time  salarv .  but  the 
benfit  so  computed  will  be  prorated,  that 
is,  reduced  by  a  fraction  (called  the 
"proration  factor ")  that  reflects  part- 
time  service.  The  new  provision  applies 
only  to  service  performed  on  or  after 
April  7, 1986. 

The  proration  factor  is  a  fraction, 
expressed  as  a  percentage  rounded  to 
the  nearest  percent.  It  is  used  in  the 
computation  explained  below  to  reduce 
the  annuity  attnbutable  to  service  on  or 
after  April  7. 1986.  It  is  generally  the 
number  of  hours  a  part-time  employee 
works  divided  by  the  number  of  hours 
the  employee  would  have  worked  if  he 
or  she  were  a  full-time  employee  over 
the  same  period  of  time.  For  a  half-time 
employee,  it  is  20/40,  or  .50.  Only 
service  on  or  after  April  7, 1986  is 
involved.  If  an  employee  also  performs 
service  that  is  not  affected  by  the  new 
methodology  (full  time,  intermittent,  or 
temporary  service  performed  on  a  full- 
time  basis)  as  well  as  part-time  service 
on  or  after  April  7, 1986,  the  number  of 
hours  of  such  service  must  be  included 
in  both  the  numerator  and  the 
denominator  of  the  fraction.  This 
decreases  the  reduc'ion  effect  of  the 
proration  factor.  The  additional  credit 
for  unused  sick  leave  under  5  U.S.C. 
8339  (m)  is  not  included  in  the  fraction. 

Application  of  New  Methodology  to 
Current  Employees 

In  order  to  give  effect  to  the  statutory 
requirement  that  the  new  methodology 
apply  only  to  service  performed  on  or 
after  April  7. 1986,  two  separate 
computations  must  be  performed  to 
determine  the  basic  yearly  annuity.  The 
first  computation  will  include  service 
through  April  6.  1986.  and  will  be 
computed  under  the  method  of 
computation  that  was  in  effect  before 
the  passage  of  Pub.  L.  99-272.  The 
second  computation  will  include  service 
on  or  after  April  7,  1986,  and  will  be 
computed  under  the  new  rules  of 
computation  as  prescribed  by  Pub.  L 
99-272.  The  dollar  amounts  arrived  at  in 


each  of  the  two  computations  will  be 
added  together  and  will  be  the  basic 
yearly  annuity. 

These  regulations  provide  for 
establishing  two  separate  high-3 
average  pay  figures  for  part-time 
employees.  First,  a  "pre-April  7, 1986. 
average  pay"  will  be  used  to  compute 
the  portion  of  annuity  attributable  to 
service  before  enactment  of  Pub.  L.  99- 
272.  This  average  pay  will  be  computed 
under  the  rules  then  in  effect,  using  part- 
time  rates  of  basic  pay.  and  will  then  be 
multiplied  by  the  percentage  factor  for 
service  before  April  7. 1986,  resulting  in 
a  basic  annuity  benefit  attributable  to 
pre-Pub.  L  99-272  service. 

Second,  a  "post-April  6, 1986,  average 
pay"  will  be  used  to  compute  the  portion 
of  annuity  attributable  to  creditable 
service  on  and  after  the  date  of 
enactment.  This  average  pay  will  be 
computed  on  the  basis  of  deemed  full- 
time  rates  of  basis  pay  (as  if  the  service 
had  been  performed  on  a  full-time  basis) 
for  part-time  service  on  or  after  April  7, 
1986.  It  will  then  be  multiplied  by  the 
percentage  factor  for  service  on  or  after 
April  7, 1986.  The  result  will  be 
multiplied  by  the  proration  factor,  to 
establish  the  basic  annuity  benefit 
attributable  to  service  under  the  new 
statutory  rules. 

It  must  be  noted  that  average  pay 
under  the  GSRS  covers  a  period  of  3 
consecutive  years  of  creditable  service. 
The  highest  average  pay  obtainable  over 
the  employee's  entire  length  of  service  is 
used.  Since  this  is  usually  the  final  3 
years  of  service,  for  the  first  3  years 
following  enactment  of  Pub.  L.  99-272 
both  of  the  high-3  average  pay 
computations  will  in  most  cases  of  part- 
time  employees  include  rates  of  pay 
from  both  before  and  after  the  date  of 
enactment.  These  final  rules  provide 
that  the  post-April  6, 1986,  average  pay 
will  use  the  deemed  full-time  rates  of 
basic  pay  only  for  the  rates  in  effect 
after  the  date  of  enactment.  This  is 
intended  to  give  effect  to  the  bar  to 
using  the  new  methodology  for  service 
before  enactment  of  the  amendment. 
The  pre-April  7, 1986,  average  pay, 
which  is  applicable  to  pre-enactment 
service  only,  will  use  the  prior  rules  for 
service  both  before  and  after  enactment, 
for  the  same  reason. 

Congress  did  not  change  the  way  in 
which  annuity  attributable  to  unused 
sick  leave  is  computed.  Under  5  U.S.C. 
8339(m),  this  benefit  is  added  to  the 
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basic  annuity  computation  by  adding  to 
the  employee's  length  of  service.  To 
convert  unused  sick  leave  hours  into 
calendar  time  for  the  purpose,  OPM's 
regulations  {5  CFR  831.302)  provide  the 
general  rule  that  a  part-time  employee's 
unused  sick  leave  hours  are  credited  at 
the  rate  they  would  have  been  charged 
under  the  employee's  tour  of  duty,  so 
that  the  calendar  time  represented  by 
the  unused  sick  leave  hours  is  added  to 
the  length  of  service.  If  the  employee 
was  a  half-time  employee,  the  sick  leave 
hours  would  be  converted  to  calendar 
time  on  the  basis  of  20  hours  per  week. 
In  view  of  this  manner  of  crediting 
unused  sick  leave  of  part-time 
employees,  these  regulations  add  the 
unused  sick  leave  credit  to  the 
computation  of  the  pre-Aphl  7, 1986, 
benefit.  Therefore,  if  a  retiring  employee 
has  1  year  of  unused  sick  leave 
accumulated,  the  combined  basic 
annuity  is  increased  by  2  percent  (if 
total  service  exceeds  10  years)  of  the 
pre-April  7, 1986,  average  pay. 

Examples  of  Computation  of  Basic 
Annuity 

For  example,  consider  an  employee 
with  30  years  of  %  time  service  ending 
April  6. 1988,  who.  for  simplicity  of 
illustration,  has  no  change  in  his  rate  of 
basic  pay  over  the  last  3  years  of 
8ervice--$15,000.  The  deemed  full-time 
rate  is  $20,000.  He  has  the  equivalent  of 
1  year  of  unused  sick  leave.  The 
computation  of  the  basic  yearly  annuity 
is  as  follows: 

Pre-April  7.  1986.  benefit: 

$15,000  (pre-April  7, 1986,  average  pay), 
times  b\.2b%  (for  28  years  of  service  to 
April  7, 1986,  plus  1  year  of  sick 
leave),  equals  $8,137.50 

Post- April  6.  1986.  benefit: 

$18,333  (post-April  6. 1986.  average  pay. 
computed  by  adding  $15,000  [for  1 
year  before  April  7. 1986)  plus  $40,000 
[for  2  years  at  deemed  full-time  rate 
after  April  6,  1986))  times  4%  (for  2 
years  of  service  after  April  6, 1986), 
equals  $733.32.  times  .75  (proration 
factor  based  on  3120  hours  actually 
worked  from  April  7, 1986.  to  the  date 
of  retirement,  divided  by  4174,  the 
number  of  hours  in  a  full-time 
schedule  over  the  same  period,  [taking 
into  account  the  change  from  a  2080 
hour  to  a  2087  annual  multiplier  since 
March  1986]),  equals  $549.99 

Combined  basic  benefit: 

$8137.50  (pre-April  7, 1986.  benefit),  plus 
$549.99  (post-April  6. 1986.  benefit). 
equals  $8687.49  (basic  yearly  annuity). 
As  another  example,  consider  a  part- 
time  employee  with  30  years  of  service 


who  retires  on  October  6. 1987,  but  who 
has  twelve  years  of  full-time  (40  hours 
per  week)  service  to  her  credit  from  1957 
to  1969.  During  her  remaining  18  years  of 
service,  all  part  time,  she  worked  17 
years  on  a  24-hour  per  week  schedule 
until  October  1986.  and  then  went  on  a 
32-hour  per  week  schedule  for  her  last 
year.  Again  for  the  sake  of  simplicity, 
her  rates  of  basic  pay  over  the  last  3 
years  of  service  are,  from  October  1984, 
to  October  1986 — $18,000,  and  in  her  last 
year — $24,000.  The  deemed  full  time  rate 
is  $30,000.  She  has  the  equivalent  of  one- 
half  year  of  unused  sick  leave.  The 
computation  of  the  basic  yearly  annuity 
is  as  follows: 

Pre-April  7.  1986.  benefit: 

$20,000  (pre-April  7, 1986  average  pay), 
times  54.25%  (for  28  and  one-half 
years  of  service  to  April  7. 1986.  plus 
one-half  year  of  sick  leave),  equals 
$10,850. 

Post-April  ft  1986.  benefit: 

$24,000  (post-April  6. 1986.  average  pay. 
computed  by  adding  $27,000  [for  one 
and  one-half  years  before  April  7, 
1986)  plus  $45,000  (for  one  and  one- 
half  years  at  deemed  full-time  rate 
after  April  6, 1986])  times  3%  (for  one 
and  one-half  years  after  April  6, 1986). 
equals  $720.00  times  .73  (proration 
factor  based  on  2288  hours  actually 
worked  from  April  7. 1986.  to  the  date 
of  retirement,  divided  by  3130.5.  the 
number  of  hours  in  a  full-time 
schedule  over  the  same  period, 
(remembering  the  2087  hour  annual 
multiplier  since  March  1986|).  equals 
$525.60. 

Combined  basic  benefit: 

$10,850.00  (pre-April  7. 1986,  benefit), 
plus  $525.60  (post-April  6. 1986. 
benefit),  equals  $11,375.60  (basic 
yearly  annuity). 

E.O.  12291.  Federal  Regulation 

I  have  determined  that  this  is  not  a 
major  rule  as  defined  under  section  1(b) 
of  E.0. 12291.  Federal  Regulation. 

Regulatory  Flexibility  Act 

I  certify  that  within  the  scope  of  the 
Regulatory  Flexibility  Act.  these 
regulations  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  these 
regulations  concern  administrative 
practices  and  will  affect  only  Federal 
employees,  retirees,  and  agencies. 

List  of  Subjects  in  5  CFR  Part  831 

Administrative  practice  and 
procedure.  Claims.  Disability  benefits. 
Firefighters.  Government  employees. 
Income  taxes.  Intergovernmental 


relations.  Law  enforcement  officers, 
Pensions,  Retirement. 

US  Office  of  Personnel  Management. 

Constance  Horner, 

Director. 

Accordingly.  OPM  is  amending  Pari 
831  of  Title  5  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  831— RETIREMENT 

1.  The  authority  citation  for  Subpart  G 
of  Part  831  reads  as  follows: 

Authority:  5  U.S.C.  8347. 

2.  Subpart  G  is  amended  by  revising 
\  8.11  703  tn  rfad  as  follows: 

Subpart  G— Computation  of  Annuities 


§831.703     Computation  of  annuities  for 
part-time  service. 

(a)  Purpose.  The  computational 
method  in  this  section  shall  be  used  to 
determine  the  annuity  for  an  employee 
who  has  part-time  service  on  or  after 
April  7. 1986. 

(b)  Definitions.  In  this  section — 
"Full-time  service"  means  any  actual 

service  in  which  the  employee  is 
schedule  to  work  the  number  of  hours 
and  days  required  by  the  administrative 
workweek  for  his  or  her  grade  or  class 
(normally  40  hours). 

"Intermittent  service"  means  any 
actual  service  performed  with  no 
prescheduled  regular  tour  of  duty. 

"Part-time  service"  means  any  actual 
service  performed  on  a  less  than  full- 
time  basis,  by  an  individual  whose 
appointment  describes  a  regularly 
scheduled  tour  of  duty,  and  any  period 
of  time  credited  as  non  pay  status  time 
under  5  U.S.C.  8332(f).  which  follows  a 
period  of  part-time  service  without  any 
intervening  period  of  actual  service 
other  than  part-time  service.  This 
definition  is  not  limited  to  part-time 
career  employment  because  it  includes 
part-time  temporary  employment  as 
well. 

"Post-April  6, 1986  average  pay  " 
means  the  largest  annual  rate  resulting 
from  averaging,  over  any  period  of  3 
consecutive  years  of  creditable  service, 
the  annual  rate  of  basic  pay  that  would 
be  payable  for  full-time  service  by  an 
employee  during  that  period,  with  each 
rate  weighted  by  the  time  it  was  in 
effect,  except  that  for  periods  of  seirice 
before  April  7. 1988,  the  actual  rate  of 
basic  pay  based  on  the  employee's 
established  tour  of  duty,  if  different,  is 
used  in  the  computation.  The  rates  of 
pay  included  in  the  computation  for 
intermittent  service  or  temporary 
service  performed  on  a  full-time  basis 


are  the  actual  rates  of  basic  pay  during 
those  periods  of  creditable  service. 

"Pre-April  7,  1986.  average  pay" 
means  the  largest  annual  rate  resulting 
from  averaging,  over  any  period  of  3 
consecutive  years  of  creditable  service, 
an  employee's  actual  rates  of  basic  pay 
during  that  period,  with  each  rale 
weighted  by  the  time  it  was  in  effect. 

"Proration  factor  "  means  a  fraction 
expressed  as  a  percentage  rounded  to 
the  nearest  percent.  The  numerator  is 
the  sum  of  the  number  of  hours  the 
employee  actually  worked  during  part- 
time  ser\'ice,  and  the  denominator  is  the 
sum  of  the  number  of  hours  that  a  full- 
time  employee  would  be  schedule  to 
work  during  the  same  period  of  service 
included  in  the  numerator.  If  an 
employee  has  creditable  service  in 
addition  to  part-time  service  (full-time 
service,  intermittent  service,  or 
temporary  service  performed  on  a  full- 
time  basis),  such  service  must  be 
included  in  the  numerator  and 
denominator  of  the  fraction.  In  general, 
this  is  done  by  including  the  number  of 
days  of  such  intermittent  service, 
multiplied  by  8,  and  the  number  of 
weeks  of  such  temporary  service  or  full- 
time  service,  multiplied  by  40  in  both  the 
numerator  and  the  denominator.  The 
additional  credit  for  unused  sick  leave 
under  5  U.S.C.  8339(m)  is  not  included  in 
the  fraction. 

"Temporary  service"  means  service 
under  an  appointment  limited  to  one 
year  or  less,  exclusive  of  intermittent 
service. 

(c)  Pre-April  7.  1986.  basic  annuity. 
The  partial  annuity  for  pre-April  7, 1986, 
service  is  computed  in  acordance  with  5 
U.S.C.  8339  using  the  pre-April  7, 1986, 
average  pay  and  length  of  service 
(increased  by  the  unused  sick  leave 
credit  at  time  of  retirement)  prior  to 
April  7. 1986. 

(d)  Post-April  6.  1986.  basic  annuity. 
The  partial  annuity  for  post-April  6, 
1986,  service  is  computed  in  accordance 
with  5  U.S.C.  8339  using  the  post-April  6, 
1986,  average  pay  and  length  of  service 
after  April  6. 1986.  This  amount  is  then 
multiplied  by  the  proration  factor. 

(e)  Combined  basic  annuity.  The 
combined  basic  annuity  is  equal  to  the 
sum  of  the  partial  annuity  amounts 
computed  under  paragraphs  (c)  and  (d). 
This  amount  is  the  yearly  rate  of  annuity 
(on  which  the  monthly  rate  is  based) 
before  reductions  for  retirement  before 
age  55:  pre-October  1, 1982, 
nondeduction  service  and  survivor 
benefits:  or  the  reduction  for  an 
alternative  annuity  under  section  204  of 
Pub.  L  99-335. 

(f)  Limitations.  The  use  of  the  post- 
April  6, 1986,  average  pay  is  limited  to 
the  purposes  stated  in  this  section.  It 


may  not  be  used  as  the  basis  for 
computing: 

(1)  The  80-percent  limit  on  annuity 
under  5  U.S.C.  8339(0: 

(2)  The  minimum  annuity  amount 
under  5  U.S.C.  8339(e)  (concerning  air 
traffic  controller  annuity)  or  5  U.S.C. 
8339(g)  (concerning  disability  annuity); 
or 

(3)  A  supplemental  annuity  under  5 
U.S.C.  8344(a). 

|KR  Doc.  87-13404  Filed  6-11-87;  8:45am) 
BtLLING  CODE  632S-01-M 


5  CFR  Part  842 

Federal  Employees  Retirement 
System— Basic  Annuity;  Computation 

agency:  Office  of  Personnel 
Management. 

action:  Interim  rule  with  request  for 
comments. 

SUMMARY:  The  Office  of  Personnel 
Management  (OPM)  is  amending  its 
interim  niles  published  on  February  11, 
1987  (52  FR  4472),  on  basic  annuity 
computation  under  the  Federal 
Employees'  Retirement  System  Act  of 
1986.  and  extending  the  time  Umit  for 
comment  on  those  rules.  These  rules 
implement  section  8415(e)  of  title  5  of 
the  U.S.  Code  to  provide  requirements 
for  computing  the  annuity  of  employees 
whose  service  includes  part-fime 
service. 

DATES:  Interim  rules  effective  January  1, 
1987;  comments  must  be  received  on  or 

before  August  11,  1987. 

ADDRESSES:  Send  comments  to  Frank  D. 
Titus;  Director,  FERS  Implementation 
Task  Force:  Retirement  and  Insurance 
Group;  Office  of  Personnel  Management; 
P.O.  Box  884,  Washington,  DC  20044;  or 
deliver  to  OPM.  Room  3311. 1900  E 
Street  NW..  Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  Rosenblatt,  (202)  632-5560. 
SUPPLEMENTARY  INFORMATION:  Section 
8415(e)  of  title  5,  United  States  Code 
provides  that  the  average  salary  for 
part-time  employees  will  be  computed 
on  the  basis  of  full-time  salary,  but  the 
benefit  so  computed  will  be  prorated, 
that  is,  reduced  by  a  fraction  that 
reflects  part-time  service.  For  the 
purpose  of  this  computation,  these 
interim  rules  establish  three  new 
definitions  in  §  842.402: 

•  Full-lime  service  means  any  service 
in  which  the  employee  is  scheduled  to 
work  the  number  of  hours  and  days 
required  by  the  administrative 
workweek  for  his  or  her  grade  or  class 
(normally  40  hours). 


•  Part-time  service  means  any  actual 
service,  performed  on  a  less  than  full- 
time  basis  by  an  individual  whose 
appointment  describes  a  regularly 
scheduled  tour  of  duty,  and  any  period 
of  time  credited  during  nonpay  status 
that  follows  a  period  of  part-time  service 
without  any  intervening  period  of  actual 
service  other  than  part-time  service. 
This  definition  prevents  a  part-time 
employee  who  is  credited  with  leave 
without  pay  time  from  avoiding  the 
proration  of  annuity  during  periods  in 
which  no  service  is  performed. 

•  Proration  factor  means  the 
percentage,  rounded  to  the  nearest 
percent,  used  to  make  the  appropriate 
reduction  in  the  annuity  of  employees 
whose  service  includes  part-time 
service.  It  is  generally  the  number  of 
hours  a  part-time  employee  works 
divided  by  the  number  of  hours  the 
employee  would  have  worked  if  he  or 
she  were  a  full-time  employee  over  the 
same  period  of  time.  For  a  half-time 
employee,  it  is  20/40,  or  .50.  If  an 
employee  alao  performs  service  that  is 
not  affected  by  this  methodology,  the 
number  of  hours  of  such  service  must  be 
included  in  both  the  numerator  and  the 
denominator  of  the  fraction.  This 
decreases  the  reduction  effect  of  the 
proration  factor. 

For  example,  consider  a  part-time 
employee  with  30  years  of  service,  but 
who  has  10  years  (520  weeks)  of  full- 
time  (40  hours  per  week)  service  to  her 
credit.  During  her  remaining  20  years  of 
service,  all  part  time,  she  worked  5 
years  (260  weeks)  on  a  24-hour  per  week 
schedule,  and  15  years  (780  weeks)  on  a 
32-hour  per  week  schedule.  Adding  this 
all  up,  she  worked  a  total  of  52.000  hours 
during  her  30-year  career.  Her  average 
pay  (based  on  deemed  full-fime  rates)  is 
$30,000.  The  computation  of  her  basic 
yearly  annuity  is  as  follows: 

One  percent  of  $30,000  (average  pay) 
times  30  (years  of  service)  equals  $9000. 
times  .83  (proration  factor  based  on 
52,000  hours  actually  worked,  divided  by 
62,400,  the  number  of  hours  in  a  full-time 
schedule  during  30  years),  equals  a  basic 
annuity  of  $7470. 

Waiver  of  Notice  of  Proposed 
Rulemaking  and  30-day  Delay  of 
Effective  Date 

Under  5  U.S.C.  553(b)(3)(B)  and  (d)(3), 
I  find  that  good  cause  exists  for  waiving 
the  general  notice  of  proposed 
rulemaking  and  for  making  these 
amendments  effective  in  less  than  30 
days.  OPM  must  issue  regulations  to 
implement  an  entire  new  retirement 
system,  which  was  effective  January  1, 
1987.  In  addition,  clear  rules  must  be  in 
place  to  allow  preparation  of  materials 
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and  to  distribute  them  worldwide  to 
employees  who  are  eligible  to  elect 
FERS  coverage  during  the  "open 
season"  between  July  1  and  December 
31. 1967.  These  tasks,  along  with  the 
necessity  to  prepare,  publish,  and 
distribute  the  necessary  forms  and 
informational  materials  make  the 
publication  of  proposed  rules 
impracticable. 

E.0. 12291,  Federal  Regulation 

I  have  determined  that  this  is  not  a 
major  rule  as  deflned  under  section  1(b) 
of  E.0. 12291.  Federal  Regulation. 

Regulatory  Flexibility  Act 

I  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  the  regulation  will  only  affect 
retirement  payments  to  retired 
Government  employees,  spouses,  and 
former  spouses. 

List  of  Subjects  in  5  CFR  Part  842 

Administrative  practice  and 
procedure.  Claims.  Disability  benefits. 
Firefighters,  Government  employees. 
Income  taxes,  intergovernmental 
relations.  Law  enforcement  officers. 
Pensions,  Retirement. 

U.S.  Office  of  Personnel  Manngement. 
CoiMlancfl  Homer, 

Director. 

PART  842— FEDERAL  EMPLOYEES 
RETIREMENT  SYSTEM— BASIC 

ANNUITY 

Subpart  0 — Computations 

Accordingly,  OPM  is  amending  5  CFR 
Part  842  as  follows: 

1.  The  authority  citation  for  Subpart  D 
of  Part  842  continues  to  read  as  follows: 

Authority:  5  U.S.C.  8461. 

2.  Section  842.402  is  amended  to 
revise  the  section  heading  to  read  as  set 
forth  below  and  to  add.  in  alphabetical 
order,  three  new  definitions  to  read  as 
follows: 

§842.402     Definitions. 

"Full-time  service"  means  any  actual 
service  in  which  the  employee  is 
scheduled  to  work  the  number  of  hours 
and  days  required  by  the  administrative 
workweek  for  his  or  her  grade  or  class 
(normally  40  hours). 

"Part-time  service"  means  any  actual 
service  performed  on  a  less  than  full- 
time  basis,  by  an  individual  whose 
appointment  describes  a  regularly 
scheduled  tour  of  duty,  and  any  period 
of  time  credited  as  nonpay  status  time 
under  5  U.S.C  8411(e).  that  follows  a 
period  of  part-time  service  without  any 


intervening  period  of  actual  service 
other  than  part-time  service. 

"Proration  factor"  means  a  fraction 
expressed  as  a  percentage  rounded  to 
the  nearest  percent.  The  numerator  is 
the  sum  of  the  number  of  hours  the 
employee  actually  worked  during  part- 
time  service:  and  the  denominator  is  the 
sum  of  the  number  of  hours  that  a  full- 
time  employee  would  be  scheduled  to 
work  during  the  same  period  of  service 
included  in  the  numerator.  If  an 
employee  has  creditable  service  in 
addition  to  part-time  service,  such 
service  must  be  included  in  the 
numerator  and  denominator  of  the 
fraction. 
•         •         •         «         * 

3.  Section  842.407  is  added  to  read  as 
follows: 

§  842.407     Proration  of  annuity  for  part- 
time  service. 

The  annuity  of  an  employee  whose 
service  includes  part-time  service  is 
computed  in  accordance  with  S  842.403. 
using  the  average  pay  based  on  the 
annual  rate  of  basic  pay  for  full-time 
service.  This  amount  is  then  multiplied 
by  the  proration  factor.  The  result  is  the 
annual  rate  of  annuity  before  reductions 
for  retirement  before  age  62.  survivor 
benefits,  or  the  reduction  for  an 
alternative  form  of  annuity  required  by 
fi  842.706. 

|FR  Doc  87-13405  Filed  &-n-«7;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7  CFR  Part  51 

Table  Grapes;  Grade  Standards 

AGENCY:  Agricultural  Marketing  Service. 

USDA. 

action:  Final  rule. 

summary:  This  action  revises  the  United 
States  Standards  for  Grades  of  Table 
Grapes  (European  or  Vinifera  Type). 
The  Agricultural  Marketing  Service 
(AMS)  is  making  this  change  to  bring 
these  standards  into  conformity  with 
recently  revised  Arizona  maturity 
regulations,  which  are  applicable  under 
the  standards.  In  addition,  the  definition 
of  "container"  in  the  grade  standards  is 
revised  to  specify  that  the  determination 
of  all  factors  of  grade  be  made  on  the 
basis  of  master  containers  when  the 
grapes  are  packed  in  individual 
packages  containing  5  pounds  or  less 
and  placed  in  master  containers  for 
shipment.  AMS  has  the  responsibility  to 
keep  U.S.  grade  standards  up  to  date 


with  current  industry  marketing 

practices. 

EFFECTIVE  DATE:  [une  12. 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  V.  Morrelli,  hresh  Products 
Branch.  Fruit  and  Vegetable  Division. 
AMS,  USDA.  Washington.  DC  20250. 

SUPPLEMENTARY  INFORMATION:  ThiS  rule 

has  been  reviewed  under  Departmental 
Regulation  1512-1  and  Executive  Order 
12291  and  has  besn  designated  as  "non 
major."  It  will  not  result  in  an  annual 
effect  on  the  economy  of  $100  million  or 
more.  There  will  be  no  major  increase  in 
cost  or  prices  for  consumers:  individual 
industries:  Federal.  State,  or  local 
government  agencies:  or  geographic 
regions.  It  will  not  result  in  significant 
effects  on  competition,  employment, 
investments,  productivity,  innovations, 
or  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act.  the 
Administrator  of  AMS  has  determined 
that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Compliance  with  these  revisions  will  not 
impose  substantial  direct  economic 
costs,  record  keeping,  or  personnel 
workload  changes  on  small  entities,  and 
will  not  alter  the  market  share  or 
competitive  position  of  these  entities 
relative  to  large  businesses. 

These  grade  standards  were  last 
revised  in  April  1983  to  bring  them  into 
conformity  with  the  California  fable 
grape  maturity  regulations  and  to 
provide  uniform  size  specifications  for 
seedless  varieties  exhibiting  similar 
characteristics. 

On  May  5, 1987.  a  proposed  rule 
inviting  public  comment  on  a  possible 
change  in  maturity  determination 
procedures  for  Arizona-grown  table 
grapes  and  in  sampling  procedures  for 
grapes  in  packages  weighing  5  pounds  or 
less  was  published  in  the  Federal 
Register  (52  FR  16399-16401).  Copies  of 
the  proposed  rule  were  distributed  to 
growers,  receivers,  and  industry 
organizations  for  review  and  comment. 

Written  comments  were  received  from 
three  respondents  during  the  comment 
period  which  ended  June  4, 1987.  All 
agreed  with  the  proposal  and  supported 
its  issuance  as  a  final  rule. 

This  revision  makes  the  following 
changes: 
— allows  a  hand  refractometer  instead 

of  a  hydrometer  to  be  used  for 

determining  soluble  solids  of  table 


grapes  grown  in  Arizona  (7  CFR  51.887 
(E)(1)). 
—Establishes  16  percent  soluble  solids 
as  the  minimum  maturity  requirement 
for  the  Flame  Seedless  variety  when 
grown  in  Arizona  (7  CFR  51.887  (a) 
(D). 
— Revises  the  definition  of  "container" 
(7  CFR  51.910)  to  state  that  master 
containers  shall  be  used  as  individual 
sample  units  when  they  are  packed 
with  individual  sub-containers  which 
weigh  5  pounds  or  less. 
—Removes  the  footnote  2  in  51  CFR 
51.885(b).  Tables  I  and  II  that  refers  to 
samples  of  grapes  in  packages 
weighing  5  pounds  or  less. 
After  review  of  written  comments 
presented  by  interested  persons.  AMS 
has  determined  that  these  revised 
standards  would  be  in-line  with  current 
marketing  practices  and  such  revision 
would  facilitate  inspection  methods  and 
the  application  of  the  grade  standards. 
It  is  found  that  it  is  contrary  to  public 
and  industry  interests  to  postpone  the 
effective  date  of  this  final  rule  until  30 
days  after  publication  in  the  Federal 
Register  (5  U.S.C.  553),  and  good  cause 
exists  for  making  this  revision  effective 
upon  publication  in  that:  (1)  The 
domestic  table  grape  harvest  has 
already  begun:  (2)  all  comments 
received  were  favorable:  (3)  no  changes 
were  made  in  the  proposed  rule,  except 
for  the  addition  of  paragraph  and  sub- 
paragraph cross  reference  citations  to 
the  Arizona  Rules  and  Regulations  in 
151.887(a)(1). 

•List  of  Subjects  in  7  CFR  Part  51 

Fresh  fruits.  Vegetables  and  other 
products  (Inspection,  certification,  and 
standards). 

PART  51— [AMENDED] 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  Part  51  is  amended  as 
follows: 

1.  The  authority  citation  for  7  CFR 
Part  51  continues  to  read  as  follows: 

Authority:  Sec.  203,  205.  60  Stat.  1087,  as 
amended.  1090  as  amended,  (7  U.S.C.  1622, 
16241 

§51.885    [Amended] 

2.  In  SuhparX— United  States 
Standards  for  Grades  of  Table  Crapes 
(European  or  Vinifera  Type),  §  51.885, 
paragraph  (b).  Tables  I  and  II,  footnote  2 
following  the  word  "bunches"  in  line  D 
of  each  table  and  the  corresponding 
footnote  description  at  the  end  of  the 
tables  are  removed. 

3.  Section  51.887,  paragraphs  (a) 


introductory  text  and  (a)(1)  are  revised 

as  follows: 

§  51.887    Maturity  requirements. 

(a)  In  the  case  of  grapes  grou  n  in 
Arizona  or  California,  "mature"  means 
grapes  in  any  lot  shall  meet  the  maturity 
requirements  for  the  variety  as  set  forth 
in  the  applicable  State  Agricultural 
Laws  and  Regulations  in  effect  on  the 
date  or  dates  specified  in  this  section. 

(1)  Applicable  Arizona  maturity 
regulations,  contained  in  Title  3,  Chapter 
7,  Article  1,  section  R3-7-104.  subsection 
7d  through  f  of  the  1986  Arizona  Official 
Compilation  of  Administrative  Rules 
and  Regulations,  Arizona  Fruit  and 
Vegetable  Standardization,  are  as 
follows: 

(i)  Arizona  7d.  In  all  varieties  the 
testing  of  soluble  solids  in  the  juice  shall 
be  determined  by  the  hand 
refractometer. 

(ii)  Arizona  7e.  The  term  "mature" 
shall  be  applied  when  the  following 
conditions  exist  in  each  bunch  of  grapes 
tested: 

(A)  Arizona  7e  (i).  All  varieties  shall 
be  considered  mature  if  the  juice 
contains  soluble  solids  equal  to,  or  in 
excess  of  18  parts  to  every  part  of  acid 
contained  in  the  juice  (the  acidity  of  the 
juice  to  be  calculated  as  tartaric  acid 
without  water  of  crystallization.) 

(B)  Arizona  7e  (ii).  Cardinals  and 
Robins:  at  least  14  1/2  percent  soluble 
solids. 

(C)  Arizona  7e  (Hi).  Perlettes;  at  least 
15  percent  soluble  solids. 

(D)  Arizona  7e  (iv).  Thompson 
Seedless  and  Flame  Seedless  varieties; 
at  least  16  percent  soluble  solids. 

(E)  Arizona  7e(v).  Exotic  variety;  at 
least  14  percent  soluble  solids. 

(iii)  Arizona  7f.  The  maturity  of 
varieties  named  in  this  regulation  shall 
be  determined  by  testing  the  juice  of 
entire  bunches  representative  of  the 
least  mature  grapes  in  any  container 
and  consisting  of  not  less  than  10 
percent  by  weight  of  the  contents  of  the 
container;  however,  no  lot  of  grapes 
shall  be  considered  as  failing  to  meet 
the  maturity  requirements  of  this  section 
because  the  sample  of  grapes  from  one 
container  fails  to  meet  the  required  test, 
•        «        *        *        * 

4.  Section  51.910  is  revised  to  read  as 
follows: 

§51.910    Container. 

"Container"  as  used  in  these 
standards  shall,  for  the  purposes  of 
determining  maturity  and  other  factors 
of  grade  of  grapes  in  packages 


containing  5  pounds  or  less,  mean  the 
master  container  in  which  the  individual 
packages  are  packed  for  shipment. 

Done  at  Washington,  DC.  on:  June  8, 1987. 
).  Patrick  Boyle, 
Administrator. 
(FR  Doc.  87-13441  Filed  6-11-87;  8:45  am] 
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7  CFR  Part  910 

Lemon  Grown  in  California  and 
Arizona;  Limitation  of  Handling 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

action:  Final  rule. 

summary:  Regulation  565  establishes 
the  quantity  of  fresh  California-Arizona 
lemons  that  may  be  shipped  to  market  at 
375,000  cartons  during  the  period  June  14 
through  June  20, 1987.  Such  action  is 
needed  to  balance  the  supply  of  fresh 
lemons  with  market  demand  for  the 
period  specified,  due  to  the  marketing 
situation  confronting  the  lemon  industry. 
DATES:  Regulation  565  (§  910.865)  is 
effective  for  the  period  June  14  through 
June  20, 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Raymond  C.  Martin,  Acting  Chief. 
Marketing  Order  Administration  Branch. 
F&V,  AMS,  USDA,  Washington,  DC 
20250.  telephone:  202^147-5697. 
SUPPLEMENTARY  INFORMATION:  This 
final  rule  has  been  reviewed  under 
Executive  Order  12291  and 
Departmental  Regulation  1521-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  has  determined  that 
this  action  will  not  have  a  significant  • 
economic  impact  on  a  substantial 
number  of  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Agricultural  Marketing  Agreement  Act. 
and  rules  issued  thereunder,  are  unique 
in  that  they  are  brought  about  through 
group  action  of  essentially  small  entities 
acting  on  their  own  behalf.  Thus,  both 
statutes  have  small  entity  orientation 
and  compatibility. 

This  regulation  is  issued  under 
Marketing  Order  No.  910,  as  amended  (7 
CFR  Part  910)  regulation  the  handling  of 
lemons  grown  in  California  and  Arizona. 
The  order  is  effective  under  the 
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Agricultural  Marketing  Agreement  Act 
of  1937,  as  arriended  (7  U  S.C.  601 -«74). 
This  action  is  based  upon 
recommendntions  and  information 
submitted  by  the  Lemon  Administrative 
Committee  and  upon  otner  available 
information  It  is  found  that  this  action 
will  tend  to  effectuate  the  declared 
policy  of  the  Act 

This  regulation  is  consistent  with  the 
marketing  policy  for  1986-87.  The 
committee  met  publicly  on  June  9, 1987, 
at  Los  Angf  les  California,  to  consider 
the  current  nnd  prospective  conditions 
of  supply  and  demand  and 
recommended  by  an  11  to  1  vote  (with 
one  abstention)  a  quantity  of  lemons 
deemed  advisable  to  be  handled  during 
the  specified  week.  The  committee 
reports  that  the  market  is  very  active. 

It  is  further  found  that  it  is 
impracticable  and  contrary  to  the  public 
interest  to  give  preliminary  notice, 
engage  in  public  rulemaking,  or 
postpone  the  effective  date  until  30  days 
after  publication  in  the  Federal  Register 
(5  U.S.C.  55.1),  because  of  insufficient 
time  between  the  date  when  information 
became  available  upon  which  this 
regulation  is  based  and  the  effective 
date  necessary  to  effectuate  the 
declared  purpost^s  of  the  Act.  Interested 
persons  were  given  an  opportunity  to 
submit  inform!) lion  and  views  on  the 
regulation  at  an  open  meeting.  It  is 
necessary  to  effectuate  the  declared 
purpose  of  the  Act  to  make  these 
regulatory  provisions  effective  as 
specified,  and  handlers  have  been 
apprised  of  such  provisions  and  the 
effective  time 
List  of  Subjects  in  7  CFR  Part  910 

Marketing  agreements  and  orders, 
California,  Arizona.  Lemons. 

1.  The  authority  citation  for  7  CFR 
Part  910  continues  to  read  as  follows: 

Authority:  Sees.  1-19,  48  Stat.  31,  as 
amended;  7  U.S.C.  601-674. 

2.  Section  910.865  is  added  to  read  as 
follows- 

S  910.865    Lemon  Regulation  56S. 

The  quantity  of  lemons  grown  in 
California  and  Arizona  which  may  be 
handled  during  the  period  June  14, 1987, 
through  ]une  20,  1987,  is  established  at 
375.000  cartons. 

Dated:  June  10.  1987. 
Ronald  L  CiofTi. 

Acting  Deputy  Director.  Fruit  and  Vegetable 
Division,  Agricultural  Marketing  Service. 
jFR  Doc.  87-13598  Filed  6-11-87;  8:45  am] 
BILLING  CODE  3410-02-« 


D€PARTI«ENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  544 

Oligosaccharkte  OartHiabte  Antibtotic 
Driigs  for  Antmal  Uae; 
Dihydrostreptomycin  Boiuses 

AGENCY:  Food  and  Drug  Administration. 
ACnoN:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  remove  those 
portions  of  the  regulations  reflecting 
approval  of  a  new  animal  drug 
application  (NADA)  held  by  Boehringer 
Ingelheim  Animal  Health.  Inc.  The 
NADA  provides  for  use  of 
dihydrostreptomycin  boluses  in  calves. 
Elsewhere  in  this  issue  of  the  Federal 
Register,  FDA  is  withdrawing  approval 
of  the  NADA. 

EFFECTIVE  DATE:  June  22. 1987.. 

FOR  FURTMEU  IMFORMATION  CONTACT: 

Mohrimnuiii  1   Sh.irar.  Ci'ntiT  for 
Veterinary  Mt-tiirine  (HFV-214),  Food 
and  Drug  AdministrHtion.  5600  Fishers 
Lane.  Rockville,  MD  ZM57.  301^143- 
3184. 

SUPPtEMENTARY  INFORMATION:  In  a 

nolicf  published  fl.s«'whiTt'  in  this  issue 
of  the  Federal  Register.  FI).\  is 
withdrawing  approval  of  Boehringer 
Ingelheim's  NADA  65-^13  for  Sol-Mycin 
(dihydrostreptomycin)  Calf  Scour  Bolus. 
Upon  withdrawal  of  approval  of  a  new 
animal  drug  application,  the  agency  is 
required  by  512(i)  of  the  Federal  Food, 
Drug  and  Cosmetic  Act  to  revoke  the 
regulations  that  reflect  the  approval. 
This  document  removes  21  CFR  544.110 
that  reflects  approval  of  the  NADA. 

List  of  Subjects  in  21  CFR  Part  544 

Animal  drugs.  Antibiotics. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine.  Part 
544  is  amended  as  follows: 

PART  544— OUGOSACCHARIDE 
CERTIFIABLE  ANTIBIOTIC  DRUGS 
FOR  ANIMAL  USE 

1.  The  authority  citation  for  21  CFR 
Part  544  continues  to  read  as  follows: 

Auttiority:  Sec.  512.  82  Stat  343-351.  (21 
U.S.C.  360b),  unleM  otherwise  noted;  21  CFR 
5.10  and  5.83. 


SS44.110    [Removed) 

2.  Section  544.110 
Dihydrostreptomycin  boluses  is 
removed. 

Dated:  June  5.  1967. 
Gerald  B.  Guest, 

Dirrtjtt'r,  Center  for  Veterinary  Medicine:- 
(FR  Doc  87-13416  Filed  8-11-87;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

28  CFR  Part  602 

(Attorney  General  Order  No.  1193-87] 

Jurisdiction;  Independent  Counsel 
Offices;  Regarding  Frankiyn  C. 
Nofziger 

agency:  Justice  Department. 
ACTION:  Final  rule. 


summary:  This  rule  establishes  an 
Office  of  Independent  Counsel;  In  re 
Frankiyn  C.  Nofziger,  to  be  headed  by 
an  Independent  Counsel.  This  Office  is 
to  be  established  pursuant  to  the 
Attorney  CentM-Hl's  statutory  authority, 
found  in  28  U.S.C.  509.  510,  and  515,  and 
5  U.S.C.  301.  and  pursuant  to  the 
President's  general  responsibility  to 
enforce  the  laws  of  the  United  States 
pursuant  to  Article  II  of  the  United 
States  Constitution.  This  authority  is 
being  exercised  because  of  the  pending 
litigation  challenging  the 
constitutionality  of  the  appointment  and 
activities  of  Independent  Counsel 
named  pursuant  to  the  Ethics  in 
Government  Act  (28  U.S.C.  591  et  seq).  It 
is  advisable  to  assure  the  courts, 
Congress,  and  the  American  people  that 
these  investigations  will  proceed  in  a 
clearly  authorized  and  constitutionally 
valid  form  regardless  of  the  eventual 
outcome  of  the  litigatiort  Thus,  this  rule 
is  not  meant  to  question  the 
independence  or  authority  of  the 
Independent  Counsel  appointed  under 
the  Act  or  to  interfere  in  any  way  with 
his  activities.  To  the  contrary,  this  rule 
is  intended  to  make  certain  that  the 
necessary  investigation  and  appropriate 
legal  proceedings  can  proceed  in  a 
timely  manner. 

EFFECllVE  date:  .Man;h  6,  198". 

FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  M   BhtIki,  Counselor  to  the 
Assistant  Attorney  General,  Civil 
Division.  Room  3607,  U.S.  Department  of 
Justice,  10th  Street  and  Pennsylvania 
Avenue.  NW.,  Washington.  DC  20530. 
Telephone:  (202)  633-5713.  This  is  not  a 
toll-free  number. 


List  of  Subjects  in  28  CFR  Part  602 

Crime,  Conflict  of  interests. 
Government  employees.  Authority 
delegations  (Government  agencies). 

By  the  authority  vested  in  me  by  28 
U.S.C.  509.  510,  and  515,  and  5  U.S.C. 
301,  and  pursuant  to  the  President's 
general  responsibility  to  enforce  the 
laws  of  the  United  States  pursuant  to 
Article  II  of  the  United  States 
Constitution,  Title  28,  Code  of  Federal 
Regulations,  is  amended  as  follows. 

1.  A  new  Part  602  consisting  of  §  602.1 
is  added  to  read  as  follows: 

PART  602— JURISDICTION  OF  THE 
INDEPENDENT  COUNSEL:  IN  RE 
FRANKLYN  C.  NOFZIGER 

Authority:  5  U.S.C.  301.  28  U.S.C.  509,  510 

§  602. 1     Independent  Counsel:  In  re 
Frankiyn  C.  Nofzlger. 

(a)  The  Independent  Counsel:  In  re 
Frankiyn  C.  Nofziger  shall  have 
jurisdiction  to  investigate  to  the 
maximum  extent  authorized  by  Part  600 
of  this  chapter  whether  Frankiyn  C. 
Nofziger  committed  a  violation  of  any 
Federal  criminal  law,  as  referred  to  in  28 
U.S.C.  591,  and  more  specifically 
whether  the  aforesaid  Frankiyn  C. 
Nofziger,  who  served  as  Assistant  to  the 
President  from  January  21, 1981  through 
January  22, 1982,  and  who  was  therefore 
prohibited  by  the  provisions  of  18  U.S.C. 
207  from  thereafter  knowingly  making 
certain  types  of  oral  or  written 
communications,  did  violate  any 
subsection  of  18  U.S.C.  207  because  of 
certain  oral  or  written  communications 
with  departments  or  agencies  of  the 
United  States  Government  (including 
but  not  limited  to  the  White  House  or 
the  Executive  Office  of  the  President)  on 
behalf  of  Welbilt  Electronic  Die 
Corporation.  Comet  Rice.  Inc.,  or  any 
other  person  or  entity,  at  any  time 
during  1982  or  1983. 

(b)  The  Independent  Counsel  shall 
have  jurisdiction  and  authority  to 
investigate  other  allegations  and 
evidence  of  violation  of  any  Federal 
criminal  law  by  Frankiyn  C.  Nofziger, 
and/or  any  of  his  business  associates 
who  may  have  acted  in  concert  with  or 
aided  or  abetted  Frankiyn  C.  Nofziger, 
developed,  during  the  Independent 
Counsel's  investig.ition  referred  to  in 
paragraph  (a)  of  this  section  or 
connected  with  or  arising  out  of  that 
investigation,  and  to  seek  indictments 
and  to  prosecute  any  such  persons  or 
entities  involved  in  any  of  the  foregoing 
events  or  transactions  that  Independent 
Counsel  believes  constitute  a  Federal 
offense  and  that  there  is  reasonable 
cause  to  believe  that  the  admissible 
evidence  probably  will  be  sufficient  to 
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obtain  and  sustain  a  conviction  (28 
U.S.C.  594(f))  of  any  Federal  criminal 
law  (other  than  a  violation  constituting  a 
Class  B  or  C  misdemeanor,  or  an 
infraction,  or  a  petty  offense)  arising  out 
of  such  events,  including  such  persons 
or  entities  who  have  engaged  in  an 
unlawful  conspiracy  or  who  have  aided 
or  abetted  any  criminal  offense  related 
to  the  prosecutorial  jurisdiction  of  the 
Independent  Counsel  as  herein 
established. 

(c)  The  Independent  Counsel  shall 
have  prosecutorial  jurisdiction  to  initiate 
and  conduct  prosecutions  in  any  court  of 
competent  jurisdiction  for  any  violation 
of  28  U.S.C.  1826.  or  any  obstruction  of 
the  due  administration  of  justice,  or  any 
material  false  testimony  or  statement  in 
violation  of  the  Federal  criminal  laws,  in 
connection  with  the  investigation 
authorized  by  this  regulation,  and  shall 
have  all  the  powers  and  authority 
provided  by  the  Ethics  in  Government 
Act  of  1978,  as  amended,  and 
specifically  by  28  U.S.C.  594. 

Dated:  March  6. 1987. 
Stephen  S.  Troft. 
Acting  Attorney  General. 
[FR  Doc.  87-13317  Filed  6-11-87;  8:45  am) 

BILUNG  CODE  4410-01-M 


28  CFR  Part  602 

(Attorney  General  Order  No.  1194-87] 

Jurisdiction;  Independent  Counsel 
Offices;  Regarding  Frankiyn  C. 
Nofziger 

AGENCY:  Justice  Department. 
ACTION:  Final  rule. 

summary:  This  rule  amends  part  602  to 
reflect  the  Acting  Attorney  General's 
May  11, 1987  referral  of  certain 
additional  matters  to  the  jurisdiction  of 
the  Independent  Counsel:  In  re  Frankiyn 
C.  Nofziger.  This  is  being  done  to  alert 
the  public  to  this  action  and  to  provide  a 
permanent  record. 

EFFECTIVE  DATE:  June  5, 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Margaret  C.  Love,  Senior  Counsel, 
Office  of  Legal  Counsel.  Room  5258.  U.S. 
Department  of  Justice.  10th  Street  and 
Pennsylvania  Avenue.  NW., 
Washington,  DC  20530.  Telephone:  (202) 
633-2030.  This  is  not  a  toll-free  number. 

SUPPLEMENTARY  INFORMATION:  In 

accordance  with  5  U.S.C.  605(b),  I  certify 
that  this  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  This  rule  will  not  be  a  major 
rule  within  the  meaning  of  Executive 
Order  12291,  section  1(b). 


List  of  Subjects  in  28  CFR  Part  602 

Crime,  Conflict  of  Interests, 
Government  employees.  Authority 
delegations  (Government  agencies). 

By  the  authority  vested  in  me  by  28 
U.S.C.  509,  510,  and  515,  and  5  U.S.C. 
301,  and  pursuant  to  the  President's 
general  responsibility  to  enforce  the 
laws  of  the  United  States  pursuant  to 
Article  II  of  the  United  States 
Constitution,  Title  28,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  602— (AMENDED] 

1.  The  authority  citation  for  Part  602  is 
revised  to  read  as  follows: 

Authority:  28  U.S.C.  509,  510  and  515;  5 
U.S.C.  301. 

2.  Part  602  is  amended  by 
redesignating  paragraph  (c)  of  §  602.1  as 
paragraph  (d)  and  adding  a  new 
paragraph  (c)  to  read  as  follows: 

§602.1    [Amended] 

*  *         •         •         • 

(c)  The  Independent  Counsel  shall 
have  jurisdiction  and  authority  to 
investigate  allegations  and  evidence 
that  the  federal  conflict  of  interest  law, 
18  U.S.C.  201  through  211,  or  any  other     - 
provision  of  federal  criminal  law,  was 
violated  by  Edwin  Meese  Ill's 
relationship  or  dealings  at  any  time  from 
1981  to  the  present  with  any  of  the 
following:  Welbilt  Electronic  Die 
Corporation/Wedtech  Corporation 
(including  any  of  its  contracts  with  the 
U.S.  Government,  or  efforts  to  obtain 
same);  Frankiyn  C.  Nofziger  E.  Robert 
Wallach:  W.  Frankiyn  Chinn;  and  or 
Management  International,  Inc. 

*  *        •        •        * 

Dated:  June  5. 1987. 
Arnold  I.  Bums, 

Acting  A  ttorney  General. 

(FR  Doc.  87-13316  Filed  6-11-87:  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  100 
100012  86-151 

Special  Local  Regulations;  Sacramento 
Water  Festival 

AGENCY:  Coast  Guard.  DOT. 
action:  Final  rule. 

summary:  This  regulation  will  amend 
§  100.1202  of  Title  33,  Code  of  Federal 
Regulations.  It  will  enlarge  the  closed 
area  and  extend  the  time  period  of 
closure  during  the  Sacramento  Water 
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Festival.  The  purpose  is  to  provide  time 
for  more  events,  enhance  the  overall 
safety  of  the  event  by  keeping 
spectators  further  away  from  the  race 
course,  and  ensure  that  ail  events  are 
completed  by  the  end  of  the  closure 
period.  It  also  chanRt's  the  name  of  the 
Formula  I  Power  Bo«t  Race  Course  Area 
to  Regatta  Area  to  better  describe  the 
purpose  of  the  area. 
EFFECTIVE  DATES:  This  section  is 
effective  from  ()<HvS  to  1800  PDT  3,  4,  and 
5  July  1987  and  thereafter  annually  on 
the  first  Friday  and  the  following 
Saturday  and  Sunday  in  July  as 
published  in  the  Local  Notice  to 
Mariners. 

FOR  FURTHER  INFORMATION  CONTACT:  LT 
jay  Ellis,  c/o  Commander  (bt).  Twelfth 
Coast  Guard  District.  Coast  Guard 
Island,  Alameda,  CA  94501-5100.  (415) 
437-3309  or  (FTS)  536-3309. 

SUPPLEMENTARY  INFORMATION:  On 

Jdnuary  21,  1987  the  Coast  Ciiard 
published  a  notice  of  proposed 
rulemaking  in  the  Federal  Rej^isfer  for 
these  regulations  (52  FR  2237).  Interested 
persons  were  requested  to  submit 
cnmmonts  and  five  were  received. 

Drafting  Information 

The  draftsmen  of  these  regulations  are 
LT  Jay  Ellis,  project  officer.  Chief 
Boating  Technical  Branch.  Twelfth 
Coast  Guard  District  and  LCDR  Peter 
Mitchell,  project  attorney.  Twelfth  Coast 
Guard  District  Legal  Office. 

Discussion  of  Comments 

Four  comments  mentioned  the  impact 
of  restricting  commercial  vessel  access 
to  the  City  of  Sacramento  landing  barge 
at  Old  Town  Sacramento,  and  two 
raised  a  similar  concern  regarding 
recreational  boaters.  The  purpose  of 
these  regulations  is  to  ensure  safety  of 
life  and  property  during  the  Sacramento 
Water  Festival.  The  modifications 
introduced  by  these  regulations  will 
significantly  reduce  the  potential  for 
accident  or  injury  during  the  event.  The 
Sacramento  River  between  the  Old 
Town  Sacramento  Landing  Barge  and 
the  Capitol  Street  Bridge  is  used  by  the 
Water  Festival  sponsors  for  staging 
participant  vessels.  Collision  or  personal 
injury  from  jet  skis,  water  skiers,  or 
powerboats  will  probably  occur  here  if 
access  is  unrestricted.  In  addition, 
festival  boats  are  employed  in  this  area 
to  pick  up  floating  debris,  which  is 
hazardous  to  racing  boats,  before  it 
drifts  into  the  race  course  area.  The 
presence  of  drifting  and  anchored 
spectator  boats  interferes  with  the 
debris  removal  process.  Although  the 
landing  barge  is  in  this  area,  the 
sponsors  of  the  Water  Festival  are 


granted  sole  use  of  the  barge  by  the  City 
of  Sacramento  during  the  hours  of  the 
Water  Festival  and  vessels  not  involved 
In  the  Water  Festival  are  restricted  from 
using  it. 

Two  of  the  comments  addressed  the 
diminished  public  access  through  the 
Water  Festival  area.  The  sponsors  of  the 
Water  Festival  have  agreed  to  shorter 
closure  periods  than  published  in  the 
Notice  of  I*roposed  Rulemaking.  Passage 
through  the  Water  Festival  area  will  be 
restricted  during  the  following  periods: 
Friday— 0945  to  1145, 1215  to  1515.  and 
1545  to  1645;  SHturdny— 0900  to  1145. 
1215  to  1515.  and  1545  to  IfitX);  Sunday— 
1000  to  1145,  1215  to  1515.  and  1545  to 
1800  In  addition,  the  Regatta  Area  will 
be  o{>ened  if  nu  events  are  taking  place 
and  immediately  upon  conclusion  of  the 
Water  Festival  on  Sunday  if  earlier  than 
1800.  This  is  an  increase  of  eleven  hours 
over  the  previous  regulations,  and  a 
decrease  of  at  least  three  hours  from  the 
original  amendment  as  published  in  the 
Notice  of  Propo.sed  Rulemaking. 

One  comment  mentioned  the 
elimination  of  the  north  end  of  the 
closure  area  as  a  viewing  area.  The 
northern  limit  of  the  closed  areas  has 
been  changed  from  that  published  in  the 
Notice  of  Proposed  Rulemaking:  the  I 
Street  Bridge.  It  is  now  a  line 
approximately  350  yards  north  of  the 
Capitol  Street  Bridge,  between  the  bow 
of  the  permanently  moored  Delta  King 
on  the  east  side  of  the  river  to  the 
dolphin  at  the  north  end  of  the  pier 
known  as  Raley's  on  the  west  side  of  the 
river.  This  wUl  provide  a  spectator  boat 
viewing  area  and  still  ensure  enhanced 
spectator  safety  at  the  north  end  of  the 
Water  Festival  area. 

Economic  Assessment  and  Certification 

These  regulations  are  considered  to 
be  non-major  under  Executive  Order 
12291  on  Federal  Regulations  and 
nonsignificant  under  Department  of 
Transportation  regulatory  policies  and 
procedures  (44  FR  11034:  February  28, 
1979).  The  economic  impact  has  been 
found  to  be  so  minimal  that  a  full 
regulatory  evaluation  is  unnecessary.  It 
involves  negligible  cost  and  will  not 
have  significant  effect  on  recreational 
vessels,  commercial  vessels  or  other 
marine  interests. 

Since  the  impact  of  this  proposal  is 
expected  to  be  minimal,  the  Coast 
Guard  certifies  that  they  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Effective  Date 

In  accordance  with  5  U.S.C.  553,  good 
cause  exists  for  making  these 
regulations  effective  less  than  30  days 
from  the  date  of  publication.  Following 


normal  rulemaking  procedures  would 
have  been  impracticable.  After 
comments  had  been  received  and 
changes  made  in  the  proposed 
regulations  to  accommodate  them,  there 
was  not  sufficient  time  remaining  to 
submit  the  regulations  to  meet  the  30 
day  requirement  or  to  provide  for  a 
delayed  effective  date. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safety.  Navigation  (water). 

PART  100— I  AMENDED  1 
Final  Regulations 

In  consideration  of  the  foregoing  Part 
100  of  Title  33.  Code  of  Federal 
Regulations,  is  amended  as  follows: 

1.  The  authority  citation  for  Part  100 
continues  to  read  as  follows: 

Authority:  33  U  S  C.  1233.  49  CFR  1.46  and 
33  CFR  100.35. 

2.  Section  100.1202  (a)  and  (b)  (1)  and 
(2)  are  revised  to  read  as  follows: 

§  100.1202    Sacramenlo  River- 
Sacramento  Water  Festival. 
•         •         •         •         * 

(a)  Effective  Dates.  This  section  is 
effective  from  0945  to  1800  PDT  3.  4.  and 
5  July  1987  and  thereafter  annually  on 
the  first  Friday  and  the  following 
Saturday  and  Sunday  in  July  as 
published  in  the  Local  Notice  to 
Mariners. 

(b)  •  •  * 

(1)  Special  events  area.  That  portion 
of  the  Sacramento  River  east  of  the 
Sacramento  County/Yolo  County  line 
from  a  line  between  the  bow  of  the 
permanently  moored  Delta  King  on  the 
east  side  of  the  river  to  the  dolphin  at 
the  north  end  of  the  pier  known  as 
Raley's  on  the  west  side  of  the  river, 
south  to  200  yards  south  of  the  Pioneer 
Memorial  Bridge,  a  distance  of 
approximately  1.05  statute  miles,  will  be 
closed  to  all  navigation  from  0900  to 
1800  daily. 

(2)  Regatta  area.  That  portion  of  the 
Sacramento  River  from  a  line  between 
the  bow  of  the  permanently  moored 
Delta  King  on  the  east  side  of  the  river 
to  the  dolphin  at  the  north  end  of  the 
pier  known  as  Raley's  on  the  west  side 
of  the  river,  south  to  200  yards  south  of 
the  Pioneer  Memorial  Bridge,  a  distance 
of  approximately  1.05  statute  miles,  will 
be  closed  to  all  navigation  as  follows:  on 
Friday  from  0945  to  1145, 1215  to  1515, 
and  1545  to  1645:  on  Saturday  from  0900 
to  1145, 1215  to  1515,  and  1545  to  1800; 
on  Sunday  from  1000  to  1145. 1215  to 
1515.  and  1545  to  1800. 


Dated:  May  29.  1987. 
William  P.  Uahy,  Jr.. 
Captain.  U.S.  Coast  Guard,  Commander. 
Twelfth  Coast  Guard  District,  Acting. 
[FR  Doc.  87-13360  Filed  6-11-87;  8:45  am) 
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DEPARTMENT  OF  EDUCATION 
34  CFR  Part  760 

Secretary's  Discretionary  Program 

agency:  Department  of  Education. 
action:  Final  regulations. 

SUMMARY:  The  Secretary  of  Education 
issues  regulations  for  the  Secretary's 
Discretionary  Program  under  the 
Education  Consolidation  and 
Improvement  Act  of  1981  (ECIA)  in 
order  to  amend  current  program 
regulations  by  establishing  procedures 
for  the  funding  of  unsolicited  proposals. 
The  intended  effect  of  these  regulations 
is  to  enhance  the  capacity  of  the 
program  to  accomplish  the  objectives  of 
the  ECIA  by  providing  the  Secretary 
with  a  wider  range  of  possible 
responses  to  promising  ideas  and 
innovative  approaches  to  improving 
elementary  and  secondary  education. 
effective  date;  These  regulations  take 
effect  either  45  days  after  publication  in 
the  Federal  Register  or  later  if  the 
Congress  takes  certain  adjournments.  If 
you  want  to  know  the  effective  date  of 
these  regulations,  call  or  write  the 
Department  of  Education  contact 
person. 

FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  E.  Enderlein.  Secretary's 
Discretionary  Fund,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW.. 
Room  1011,  Washington.  DC  20202.  (202) 

732-3595. 

SUPPLEMENTARY  INFORMATION:  The 

Secretary's  Discretionary  Program 
supports  projects  designed  to  meet  the 
special  educational  needs  of 
educationally  deprived  children  or  to 
improve  elementary  and  secondary 
education  consistent  with  the  purposes 
of  the  ECIA. 

These  regulations  establish 
procedures  for  funding  an  unsolicited 
application  within  the  purposes  of  the 
ECIA  that  does  not  happen  to  conform 
with  the  timing  or  subject  matter  of 
regular  competitions.  These  procedures 
would  permit  limited  resources  to  be 
used  efficiently  and  effectively  and 
would  support  the  statutorily  broad 
discretion  of  the  Secretary  to  exercise 
leadership  in  education  by  the  funding 
of  innovative  ideas  that  hold  promise  for 
improving  education. 


On  December  12, 1986,  the  Secretary 
published  a  Notice  of  F*roposed 
Rulemaking  (NPRM)  for  the  Secretary's 
Discretionary  Program  in  the  Federal 
Register  (51  FR  44800).  During  the  30-day 
comment  period  only  one  letter,  signed 
by  two  commenters,  was  received.  The 
following  is  a  summary  of  these 
comments  and  the  Secretary's  response. 

Section  760.31  How  does  the  Secretary 
evaluate  unsolicited  applications? 

Comment:  The  commenters 
questioned  the  appropriateness  of  the 
Secretary  accepting  and  considering  for 
funding  unsolicited  applications  for 
projects  that  do  not  meet  an  established 
priority.  The  commenters  stated  that 
they  are  "unable  to  identify  research 
proposals  that  are  so  pressing  that  they 
should  be  exempt  from  the  timing  or 
subject  matter  of  regular  competitions." 
The  commenters  further  stated  that 
while  the  preamble  asserted  that  these 
procedures  would  "permit  limited 
resources  to  be  used  for  funding 
unsolicited  applications,"  no  limits  were 
placed  on  the  use  of  the  unsolicited 
procedures. 

Discussion:  The  Secretary's 
Discretionary  Program  supports  projects 
of  national  significance  for  improving 
elementary  and  secondary  education.  In 
order  to  conduct  the  program  effectively, 
the  Secretary  must  be  able  to  respond  to 
educational  issues  in  a  timely  manner. 
The  Secretary  must  also  be  able  to 
respond  to  unique  and  promising  ideas 
suggested  by  the  field.  The  procedures 
for  funding  an  unsolicited  application 
will  permit  the  Secretary  to  respond  to 
an  innovative  proposal  from  the  field 
that  does  not  happen  to  meet  the 
priorities  for  competitions  announced  in 
the  Federal  Register  for  that  particular 
fiscal  year.  Allowing  consideration  of 
unsolicited  applications  without  having 
to  generate  a  new  grant  competition  will 
also  expand  the  public's  opportunity  to 
propose  new  ideas  to  achieve  the 
purposes  of  the  program. 

For  similar  reasons,  procedures  for 
funding  unsolicited  applications  have 
been  established  for  other  discretionary 
programs  in  the  Department,  such  as  the 
Educational  Research  Grant  Program  (34 
CFR  Part  700)  and  the  Secretary's 
Discretionary  Program  for  Mathematics. 
Science,  Computer  Learning,  and 
Critical  Foreign  Languages  (Final 
regulations  for  this  program  were 
published  in  the  Federal  Register  on 
January  26.  1987  (52  FR  2691)). 

The  Secretary's  Discretionary 
Program,  in  addition  to  the  research 
proposals  mentioned  in  the  comments, 
also  supports  demonstration, 
dissemination,  training  of  educational 
personnel  and  technical  assistance 


activities  consistent  with  the  purposes 
of  the  ECIA.  An  unsolicited  proposal  to 
conduct  one  or  more  of  these  activities 
may  require  prompt  funding  if  the 
activities  are  to  be  earned  out 
effectively. 

If  a  priority  is  established  in  a 
particular  fiscal  year,  funds  will  be  set 
aside  for  that  priority  in  accordance 
with  the  Education  Department  General 
Administrative  Regulations  (EDGAR)  at 
34  CFR  75.105(c)(3).  Review  of  any 
unsolicited  applications  will  be  in 
accordance  with  the  procedures  in 
§  760.31  of  these  regulations. 

The  funds  available  for  the 
Secretary's  Discretionary  Program  are 
already  limited  by  the  authorizing 
statute  and  by  appropriations. 
Therefore,  further  regulatory  limits  on 
the  use  of  these  funds,  such  as  limiting 
the  use  of  the  procedures  for  funding 
unsolicited  applications,  are 
unnecessary  and  would  reduce  the 
fiexibility  needed  to  carry  out  this 
discretionary  program  effectively. 

Changes:  None. 

Section  760.33    How  does  the  Secretary 
select  an  application  for  funding? 

Comment.  The  commenters 
questioned  the  need  to  "side-step  the 
peer  review  process"  by  amending  the 
regulations  so  that  the  Secretary  may 
select  applications,  other  than  the  most 
highly  rated  applications,  if  doing  so 
would  improve  the  diversity  of  activities 
or  projects  under  a  particular 
competition  or  under  this  program. 

Discussion:  The  purpose  of  this 
amendment  is  not  to  "side-step  the  peer 
review  process."  Under  the  current 
procedures,  a  panel  reviews 
applications,  and  a  rank  ordering  based 
on  that  review  is  prepared.  See  the 
Education  Department  General 
Administrative  Regulations  (EDGAR)  at 
34  CFR  75.217(a)-(c).  The  Secretary  then 
selects  applications  on  the  basis  of  the 
rank  ordering,  the  information  in  each 
application,  and  "any  other  information 
relevant  to  a  criterion,  priority,  or  other 
requirement  that  applies  to  the  selection 
of  applications  for  new  grants."  34  CFR 
75.217(d)  and  (e). 

Under  the  amendment,  one  criterion 
the  Secretary  may  use  in  the  selection  of 
applications  is  whether  an  application 
would  improve  the  diversity  of  activities 
or  projects  under  a  particular 
competition  or  under  this  program. 
Individual  peer  reviewers  do  not 
normally  review  every  application 
received  under  a  particular  competition. 
Because  of  the  large  number  of 
applications  typically  received,  each 
panel  of  peer  reviewers  normally 
evaluates  only  a  portion  of  the 
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applications.  Thus,  like  geographic 
distribution,  diversity  in  the  overall 
competition  is  not  a  factor  that  peer 
reviewers  can  judge.  Because  the 
program  has  only  limited  funding,  but  is 
nonetheless  intended  to  improve 
elementary  and  secondary  education 
nationally,  it  is  necessary  to  fund  a 
diverse  mix  of  projects.  To  achieve  this 
mix.  it  may  be  necessary  to  choose,  from 
among  the  most  highly  rated 
applications  that  address  a  range  of 
different  topics  or  present  a  range  of 
different  approaches  to  educational 
problems. 

Changes:  None. 

Executive  Order  12291 

These  regulations  have  been  reviewed 
in  accordance  with  Executive  Order 
12291.  They  are  not  classified  as  major 
because  they  do  not  meet  the  criteria  for 
major  regulations  established  in  the 
order. 

Assessment  uf  Educational  Impact 

In  the  NPRM  the  Secretary  requested 
comments  on  whether  the  proposed 
regulations  would  require  transmission 
of  information  that  is  being  gathered  by 
or  is  available  from  any  other  agency  or 
authority  of  the  United  States. 

Based  on  the  response  to  the  proposed 
rules  and  on  its  own  review,  the 
Department  has  determined  that  the 
regulations  in  this  document  do  not 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 

List  of  Subjects  in  34  CFR  Part  760 

Education,  Grant  programs-education, 
Reporting  and  recordkeeping 
requirements. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.122.  Secretary's  Discretionary 
Program). 

Dated:  June  9.  1967. 
William ).  Bennett. 
Secretary  of  Education. 

The  Secretary  amends  Part  760  of 
Title  34  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  760— SECRETARY  S 
DISCRETIONARY  PROGRAM 

1.  The  authority  citation  for  Part  760 
continues  to  read  as  follows: 

Authority:  20  U.S.C.  3851.  unless  otherwise 

noted. 

§  760.32    [  Redesignated  as  760.33 ) 

2.  Section  760.32  is  redesignated  as 

§  760.33.  and  is  amended  by  revising  the 
reference  to  "§  760.31'"  in  paragraph  (a) 
to  read  "j  760.32".  and  by  revising 
paragraph  (b)  to  read  as  follows: 


§  760  33     How  do«s  the  Secretary  select  an 
application  for  tunding? 


(b)  The  Secretary  may  select  other 
applications  for  funding  if  doing  so 
would  improve — 

(1)  The  geographic  distribution  of 
projects  funded  under  a  particular 
competition  or  under  this  program;  or 

(2)  The  diversity  of  activities  or 
projects  funded  under  a  particular 
competition  or  under  this  program. 


§760.31     I  Redesignated  as  5  760.321 

3.  Section  760.31  is  redesignated  as 

S  760.32.  and  is  amended  by  revising  the 
points  assigned  under  paragraphs  (a] 
and  (f)  to  read  as  follows: 

S  760.32     (Amended) 

(a)  Plan  of  operation.  (15  Points) 

*  •        •        •        • 

(f)  Improving  elementary  and 
secondary  education.  (15  Points) 

•  «         •         •        • 

4.  A  new  i  760.31  is  added  to  read  as 
follows: 

§  760.31     How  does  ttie  Secretary  evaluate 
unsolicited  applications? 

[dj  At  any  lime  during  a  Hscal  year, 
the  Secretary  may  accept  and  consider 
for  funding  unsolicited  applications  for 
projects  that  do  not  meet  a  priority 
established  in  accordance  with 
$  760.11(a)  and  (b). 

(b)  Notwithstanding  the  provisions  of 
34  CFR  75.100.  the  Secretary  may  fund 
an  unsolicited  application  without 
publishing  ail  application  notice  in  the 
Federal  Register. 

(c)  The  Secretary  may  select  an 
unsolicited  application  for  funding  in 
accordance  with  the  procedures 
contained  in  §  760.30(a)  through  (c). 

(d)  The  Secretary  assigns  the  reserved 
15  points  under  S  760.30(b)  to  the 
selection  criterion  at  S  760.32(g) 
(National  significance)  so  that  the 
maximum  number  of  possible  points  for 
this  criterion  is  30. 

(Authority:  20  U.S.C.  3851) 

§760.30     (Amended! 

5.  Section  7bU.30  is  amended  by 
revising  "§  760.31 "  in  paragraphs  (a),  (b), 
and  (d),  to  read  "§  760.32". 

[FR  Doc.  87-13469  Filed  6-11-87:  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  81 

lA-l-FRL-3218-11 

Designation  o(  areas  for  Air  Quality 
Planning  Purposes;  New  Hampshire; 
Androscoggin  Valley  Interstate  Air 
Quality  Control  Region 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMIMARy:  EPA  is  approving  a  request 
by  the  State  of  New  Hampshire  to 
redesignate  the  New  Hampshire  portion 
of  the  Androscoggin  Valley  Interstate 
Air  Quality  Control  Region  (AQCR  107) 
from  unclassifiable  to  attainment  of  the 
National  Ambient  Air  Quality  Standards 
(NAAQS)  for  ozone.  Under  section  107 
of  the  Clean  Air  Act,  the  designation  of 
attainment  status  may  be  changed 
where  warranted  by  the  available  data. 

EFFECTIVE  DATE:  This  action  will  be 
effective  August  11. 1987,  unless  notice 
is  received  within  30  days  that  adverse 
or  critical  comments  will  be  submitted. 

ADDRESSES:  Comments  may  be  mailed 
tu  Louis  F.  Gitto,  Director.  Air 
Management  Division,  Room  2311,  JFK 
Federal  Building.  Boston,  MA  02203. 
Copies  of  the  submittal  and  EPA's 
evaluation  are  available  for  public 
inspection  during  normal  business  hours 
at  the  Environmental  Protection  Agency, 
Room  2311.  IFK  Federal  Bldg..  Boston. 
MA  02203;  and  the  New  Hampshire  Air 
Resources  Agency,  Health  and  Welfare 
Building,  Hazen  Drive,  Concord,  NH 
03301. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Burkhart.  (617)  565-3223;  FTS 
835-3223. 

8UPPI.EMENTARY  INFORMATION:  On 
Octobfr  Z.  19H<x  pursuant  to  section 
107(d)(5)  of  the  Clean  Air  Act.  the  State 
of  New  Hampshire  submitted  a  request 
to  redesignate  the  New  Hampshire 
portion  of  the  Androscoggin  Valley 
interstate  AQCR  from  unclassifiable  for 
the  NAAQS  for  ozone  to  attainment. 
ElPA  reviewed  the  request  and  the  air 
quality  data  for  the  area.  Recent 
monitored  ozone  data  (1983-1985)  for 
the  area  show  no  violations  of  the 
primary  or  secondary  standards.  The 
highest  hourly  concentration  during  this 
period  was  0.098  ppm.  In  addition.  New 
Hampshire  has  certified  that  no 
exceedances  were  measured  through 
September,  1986. 

The  request  satisfies  all  of  the 
necessary  criteria  for  ozone 
redesignations.  OnJy  one  year  of  data 
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showing  no  more  than  one  exceedance 
per  year  is  required  to  redesignate  from 
unclassifiable  to  attainment.  The  data 
for  three  years  have  been  presented  and 
are  satisfactory  and  complete.  To 
redesignate  the  Androscoggin  Valley 
Interstate  Area  from  unclassifiable  to 
attainment  does  not  involve  any 
regulatory  change.  The  formal  table  in 
the  Code  of  Federal  Regulations 
containing  tht'  designation  status  is  not 
changed  smce  the  attainment  and 
unclassifiable  designations  are 
combined  for  ozone. 

Final  Action:  EPA  is  approving  the 
redesignation  to  attainment  of  the 
NAAQS  for  ozone  in  the  New 
Hampshire  portion  of  the  Androscoggin 
Valley  Interstate  AQCR,  submitted  on 
October  2, 1986. 

Since  EPA  views  the  redesignation  as 
noncontroversial,  we  are  taking  this 
action  without  prior  proposal.  This 
action  will  be  effective  August  11, 1987. 
However,  if  EPA  is  notified  within  30 
days  that  adverse  or  critical  comments 
will  be  submitted,  we  will  withdraw  this 
action  and  publish  a  new  rulemaking 
proposing  the  action  and  establishing  a 
comment  period. 

Under  5  U.S.C.  605(b),  the 
Administrator  has  certified  that  SIP 
approvals  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  (See  46  FR 
8709.) 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Under  section  307(b)(1)  of  the  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  August  11. 1987.  This  action 
may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements 
(see  307(b)(2)). 

List  of  Subjects  in  40  CFR  Part  81 
Air  pollution  control. 

Authority:  42  U.S.C.  7401-7642. 

Dated:  April  22,  1987. 
Lee  M.  Thomas. 
Administrator. 
\VR  Doc.  87-13471  Filed  6-11-87:  8:45  am] 
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ACTION:  Final  rule. 


40  CFR  Part  272 
(FRL-32 17-41 

Tennessee;  Final  Authorization  of 
State  Hazardous  Waste  Management 
Program 

AGENCY:  Environmental  Protection 
Agency. 


summary:  Tennessee  has  applied  for 
final  authorization  of  revisions  to  its 
hazardous  waste  program  under  tlie 
Resource  Conservation  and  Recovery 
Act  (RCRA).  EPA  has  reviewed 
Tennessee's  application  and  has  made  a 
decision,  subject  to  public  review  and 
comment,  that  Tennessee's  hazardous 
waste  program  revision  for  the 
hazardous  components  of  radioactive 
mixed  wastes  satisfies  ail  of  the 
requirements  necessary  to  qualify  for 
final  authorization.  Thus,  EPA  intends  to 
approve  Tennessee's  hazardous  waste 
program  revision  for  the  hazardous 
components  of  radioactive  mixed 
wastes.  Tennessee's  application  for 
program  revision  is  available  for  public 
review  and  comment. 
DATES:  Final  authorization  for 
Tennessee  shall  be  effective  August  11, 
1987.  unless  EPA  publishes  a  prior 
Federal  Register  action  withdrawing  this 
immediate  final  rule.  All  comments  on 
Tennessee's  program  revision 
application  must  be  received  by  the 
close  of  business  June  30, 1987. 
ADDRESSES:  Copies  of  Tennessee's 
program  revision  application  are 
available  during  8:30  A.M.  to  4:30  P.M., 
Monday  through  Friday,  at  the  following 
addresses  for  inspection  and  copying: 
Division  of  Solid  Waste  Management, 
Tennessee  Department  of  Health  and 
Environment.  701  Broadway,  Nashville, 
Tennessee  37219;  US  EPA  Headquarters 
Library,  PM  211A.  401  M  Street.  SW.. 
Washington,  DC  20460,  Phone:  202/382- 
5926;  US  EPA,  Region  IV,  Library,  345 
Courtland  St.,  NE.,  Atlanta.  Georgia 
30365,  Phone:  404/347^216,  Gayle 
Alston,  Librarian.  Written  comments 
should  be  sent  to  Otis  Johnson,  Jr.,  345 
Courtland  St.,  NE.,  Atlanta,  Georgia 
30365,  Phone:  404/347-3016. 
FOR  FURTHER  INFORMATION  CONTACT: 
Otis  Johnson,  jr.,  345  Courtland  St.,  NE., 
Atlanta,  Georgia  30365,  Phone:  404/347- 
3016. 

SUPPLEMENTARY  INFORMATION: 
A.  Background 

States  with  final  authorization  under 
section  3006(b)  of  the  Resource 
Conservation  and  Recovery  Act 
("RCRA")  or  "the  Act ").  42  U.S.C. 
6929(b),  have  a  continuing  obligation  to 
maintain  a  hazardous  waste  program 
that  is  equivalent  to,  consistent  with, 
and  no  less  stringent  than  the  Federal 
hazardous  waste  program.  In  addition, 
as  an  interim  measure,  the  Hazardous 
and  Solid  Waste  Amendments  of  1984 
(Pub.  L  98-616.  November  8, 1984. 
hereinafter  "HSWA  ")  allows  States  to 
revise  their  programs  to  become 


substantially  equivalent  instead  of 
equivalent  to  RCR.'\  requirements 
promulgated  under  HSWA  authority. 
States  exercising  the  latter  option 
receive  "interim  authorization"  for  the 
HSWA  requirements  under  section 
3006(g)  of  RCRA,  42  U.S.C.  6926(g),  and 
later  apply  for  final  authorization  for  the 
HSWA  requirements. 

Revisions  to  State  hazardous  waste 
programs  are  necessarj'  when  Federal  or 
State  statutory  or  regulator>'  authority  is 
modified  or  when  certain  changes  occur. 
Most  commonly,  State  program 
revisions  are  necessitated  by  changes  to 
EPA's  regulations  in  40  CFR  Parts  260 
through  266  and  124  and  270. 

B.  Tennessee 

Tennessee  initially  received  rmal 
authorization  on  February  5, 1985.  On 
March  12, 1987,  Tennessee  submitted  a 
program  revision  application  for 
additional  program  approval  for  the 
hazardous  components  of  radioactive 
mixed  wastes.  'Today,  Tennessee  is 
seeking  approval  of  its  program  revision 
in  accordance  with  40  CFR  271.21(b)(3). 

EPA  has  reviewed  Tennessee's 
application,  and  has  made  an  immediate 
final  decision  that  Tennessee's 
hazardous  waste  program  revision 
satisfies  all  of  the  requirements 
necessary  to  qualify  for  final 
authorization.  Consequently,  EPA 
intends  to  grant  final  authorization  for 
the  additional  program  modifications  to 
Tennessee.  The  public  may  submit 
written  comments  on  EPA's  immediate 
final  decision  up  until  June  30, 1987. 
Copies  of  Tennessee's  application  for 
program  revision  are  available  for 
inspection  and  copying  at  the  locations 
indicated  in  the  "ADDRESSES"  section  of 
this  notice. 

Approval  of  Tennessee's  program 
revision  for  the  hazardous  components 
of  radioactive  mixed  wastes  shall 
become  effective  in  60  days  unless  an 
adverse  comment  pertaining  to  the 
State's  revision  discussed  in  this  notice 
is  received  by  the  end  of  the  comment 
period.  If  an  adverse  comment  is 
received  EPA  will  publish  either  (1)  a 
withdrawal  of  the  immediate  final 
decision  or  (2)  a  notice  containing  a 
response  to  comments  which  either 
affirms  that  the  immediate  final  decision 
takes  effect  or  reverses  the  decision. 

The  State  of  Tennessee  has  issued  one 
storage  permit  to  the  US  Depariment  of 
Energy  (DOE)  at  Oak  Ridge,  Tennessee 
which  allows  the  facility  to  store  certain 
specific  hazardous  wastes.  Although  the 
Region  does  not  believe  that  any 
radioactive  mixed  wastes  are  currently 
stored  at  this  facility,  their  RCRA  permit 
does  not  preclude  them  from  storing  the 
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specific  hazardous  wastes  covered  by 
their  permit  if  the  waste  is  also 
radioactively  contaminated.  This  permit 
will  continue  in  force  and  will  be 
considered  the  RCRA  permit. 

The  State  of  Tennessee  anticipates 
issuing  in  the  very  near  future,  the 
public  notice  of  the  draft  permit  for  the 
DOE  K-1435  incinerator  at  Oak  Ridge, 
The  K-1435  incinerator,  if  permitted,  will 
incinerate  hazardous  wastes  which  are 
radioactive  and  nonradioactive,  as  well 
as  PCBs  and  other  solid  wastes. 

EPA's  intent  is  to  authorize  Tennessee 
for  radioactive  mixed  hazardous  wastes 
before  they  issue  the  final  permit  for  this 
incinerator  so  the  K-1435  incinerator 
permit  will  be  the  RCRA  permit, 
Tennessee  is  not  seeking  authorization 
to  operate  in  Indian  lands. 

C,  Decision 

I  conclude  that  Tennessee's 
application  for  program  revision  meets 
all  of  the  statutory  and  regulatory 
requirements  established  by  RCRA. 
Accordingly,  Tennessee  is  granted  final 
^  authorization  to  operate  its  hazardous 
waste  program  as  revised.  Tennessee 
now  has  responsibility  for  permitting 
treatment,  storage,  and  disposal 
facilities  within  its  borders  and  carrying 
out  other  aspects  of  the  RCRA-program, 
subject  to  the  limitation  of  its  revised 
program  application  and  previously 
approved  authorities.  Tennessee  also 
has  primary  enforcement 
responsibilities,  although  EPA  retains 
the  right  to  conduct  inspections  under 
section  3007  of  RCRA  and  to  take 
enforcement  actions  under  section  3008, 
3013  and  7003  of  RCRA. 

Compliance  With  Executive  Order 
12291: 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Certification  Under  the  Regulatory 
Flexibility  Act: 

I*ursuant  to  the  provisions  of  4  U.S.C. 
605(b),  I  hereby  certify  that  this 
authorization  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This 
authorization  effectively  suspends  the 
applicability  of  certain  Federal 
regulations  in  favor  of  Tennessee's 
program,  thereby  eliminating  duplicative 
requirements  for  handlers  of  hazardous 
waste  in  the  State.  It  does  not  impose 
any  new  burdens  on  small  entities.  This 
rule,  therefore,  does  not  require  a 
regulatory  flexibility  analysis. 


List  of  Subjects  in  40  CFR  Part  272 

Administrative  practice  and 
procedure.  Confidential  business 
information.  Hazardous  materials 
transportation.  Hazardous  waste.  Indian 
lands,  Intergovernmental  relations, 
Penalties.  Reporting  and  recordkeeping 
requirements.  Water  pollution  control. 
Water  supply. 

Authority:  This  notice  is  issued  under  the 
authority  of  sections  2002(a),  3006  and  7004(b) 
of  the  Solid  Waste  Disposal  Act  as  amended 
42  U.S.C.  S912(a).  0926.  6974(6). 

Dated:  May  21. 1987. 
lack  &  Ravan, 
Regional  Administrator. 
|FR  Doc.  87-13472  Filed  6-11-87;  8:45amJ 
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40  CFR  Part  716 
(OPTS-84026A;  FRL-3217-51 

Addition  of  Chemicals  to  the 
Preliminary  Assessment  Information 
and  Health  and  Safety  Data  Reporting 
Rule;  Correction 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule;  Correction. 

summary:  This  document  corrects  the 
CAS  number  entry  for  ethylbenzene 
listed  under  S  716.120  which  was 
incorrectly  listed. 

DATE:  This  document  is  effective  June 
12.  1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  A.  Richards  (TS-7HaB),  Federal 
Register  Staff.  Environmental  F*rotection 
Agency,  401  M  St.,  SW.,  Rm.  NE-G009. 
Washington,  DC  20460,  (202)-382-3415. 
SUPPLEMENTARY  INFORMATION:  In  the 

Federal  Register  uf  Muy  20,  1987,  (52  FR 
19027),  in  FR  Doc.  87-11479,  EPA  added 
four  substances  to  two  model 
information-gathering  rules:  The  Toxic 
Substances  Control  Act  (TSCA)  section 
8(a)  Preliminary  Assessment 
Information  Rule  and  the  TSCA  section 
8(d)  Health  and  Safety  Data  Reporting 
Rule.  The  CAS  number  for  ethylbenzene 
was  incorrectly  listed  under  the  8(d) 
amendment. 

Dated:  June  3, 1967. 
)oMph  |.  Merenda, 

Director,  Existing  Chemicol  Assessment 
Division.  Office  of  Toxic  Substances. 

PART  716— (AMENDED! 

Therefore,  40  CFR  716.120(a)(1)  is 
corrected  by  revising  the  CAS  number 
entry  for  ethylbenzene  to  read  as 
follows: 


§  716  120    Substances  and  listed  mixtures 
to  whk:h  tfiit  sutjpart  applies. 

(a)  •    •    • 

(1)  *   •   * 


CAS  No. 


Spaoal 
SubctancM       Eiwnp- 


EH«ctiv«      SunM« 


diM 


daM 


100-41-4     Enr/b»raan»  .        •  '  '     e/l9/87     9/19/97 


[FR  Doc.  87-13474  Filed  6-11-87;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

42  CFR  Parts  405,  416,  420,  431,  485, 
489,  498,  1001  and  1004 

(BERC-371-FC) 

Medicare  Program;  Appeals 
Procedures  tor  Determinations  That 
Affect  Participation  In  Medicare 

AQENCY:  Health  Care  Financing 
Administration  (HCFA),  HHS. 

ACTION:  Final  rule  with  comment  period. 

SUMMARY:  These  rules  update  and 
clarify  policy  and  appeals  from 
determinations  that  affect  participation 
of  providers,  suppliers,  and  practitioners 
in  the  Medicare  program.  This  policy  is 
currently  set  forth  in  Subpart  0  of  Part 
405  of  the  Medicare  rules.  Revision  is 
needed  to  conform  these  rules  with 
changes  that  have  been  made  in  other 
regulations  and  in  the  delegations  of 
authority  since  Subpart  0  was  published. 
The  purpose  is  to  achieve  internal 
consistency  of  all  Medicare  rules  and  to 
ensure  that  users  of  our  regulations  are 
not  misled  or  confused  by  language  that 
does  not  reflect  current  policy  and 
delegations  of  authority. 

DATES:  1.  These  rules  are  effective  on 
June  12, 1987. 

2.  To  be  considered,  comments  must 
be  mailed  or  delivered  to  the 
appropriate  address,  as  provided  below, 
and  must  be  received  by  5:00  p.m.  on 
August  11. 1967. 

ADDRESS:  Mail  comments  to  the 
following  address:  Health  Care 
Financing  Administration.  Department 
of  Health  and  Human  Services. 
Attention:  BERC-371-KC,  P.O.  Box 
26676,  Baltimore.  Maryland  21207. 

If  you  perfer.  you  may  deliver  your 
comments  to  one  of  the  following 
addresses: 
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Room  309-G,  Hubert  H.  Humphrey 

Building.  200  Independence  Ave.,  SW., 

Washington.  DC.  or 
Room  132.  East  High  Rise  Building.  6325 

Security  Boulevard,  Baltimore. 

Maryland. 

If  you  comment  on  the  information 
collection  requirements,  please  send  a 
copy  of  those  comments  directly  to: 
Office  of  Information  and  Regulatory 
Affairs,  Attention:  Allison  Herron, 
HCFA  Desk  Officer.  New  Executive 
Office  Building,  Room  3208,  Washington, 
DC  20503. 

In  commenting,  please  refer  to  BERC- 
371-FC.  Comments  received  timely  will 
be  available  for  public  inspection  as 
they  are  received,  generally  beginning 
approximately  three  weeks  after 
publication  of  a  document,  in  Room  309- 
G  of  the  Department's  offices  at  200 
Independence  Ave..  SW..  Washington, 
DC,  on  Monday  through  Friday  of  each 
week  from  8:30  a.m.  to  5:00  p.m.  (phone: 
202-245-7890). 

FOR  FURTHER  INFORMATION  CONTACT: 
Luisa  V.  Iglesias,  (202)  245-0383. 
SUPPLEMENTARY  INFORMATION:  In  order 
to  conform  and  clarify  these  rules,  we 
found  it  necessary  to — 

1.  Revise  and  reorganize  the  content 
of  several  sections  in  order  to  eliminate 
unnecessary  repetition  and  clarify  the 
appeal  rights  of  providers,  suppliers, 
practitioners,  and  nonparticipating 
hospitals  that  furnish  emergency 
ser\ices.  (§  §  498.2  and  498.5) 

2.  Reflect  changes  in  delegations  of 
authority  whereby  the  Department's 
Office  of  the  Inspector  General  (OIG), 
rather  than  HCFA,  is  responsible  for 
certain  initial  determinations. 

(§  498.3(c)) 

3.  Add  the  following  to  the  list  of 
determinations  that  are  subject  to  the 
provisions  of  Part  498: 

a.  The  determination  to  impose 
sanctions  on  a  practitioner  or  provider 
for  violation  of  statutory  obligations. 
(This  reflects  policy  contained  in  Part 
1004  of  the  OIG  rules,  published  on 
September  30.  1986  at  51  FR  34764.) 

b.  Whether  a  physical  therapist  in 
independent  practice  or  a  chiropractor 
meets  the  requirements  for  coverage  of 
his  or  her  services.  (This  change  corrects 
the  unitentional  omission  of  two 
practitioners  who,  in  practice,  have  the 
same  appeal  rights  as  suppliers  because 
they  must  meet  special  Medicare 
qualification  requirements  not 
applicable  to  other  practitioners.) 

c.  The  cancellation  of  the  approval  of 
a  Medicaid  SNF  or  ICF  by  HCFA.  under 
section  1910(c)  of  the  Act.  Section 
1910(c): 

•  Authorizes  the  Secretary  (who  has 
delegated  responsibility  to  HCFA)  to 


cancel  the  approval  of  a  Medicaid  SNF 
or  ICF  that  is  found  not  to  meet  the 
requirements  for  participation:  and 

•  Gives  the  affected  facility  the  right 
to  a  hearing  and  to  judicial  review  to  the 
extent  provided  in  sections  205(b)  and 
205(g)  of  the  Act.  respectively.  Since  the 
Part  498  appeals  procedures  are  also 
based  on  those  sections  (as  cited  in 
section  1869(c)  of  the  Act),  those 
procedures  are  made  applicable  to  the 
Medicaid  facilities  whose  approval  is 
cancelled. 

d.  Whether  an  ESRD  facility  is 
considered  to  be  hospital-based  or 
independent.  This  type  of  determination 
was  established  by  §405.439(c)(2)  of  the 
rules  on  prospective  payment  to  ESRD 
facilities,  published  on  May  11. 1983  at 
48  FR  21254  and  redesignated  as 
§  413.170  on  September  30. 1986  at  51  FR 
34793. 

4.  Include  hospices  and  rural  health 
clinics,  which  were  unintentionally 
omitted  from  the  rules,  even  though  in 
practice  they  have  the  same  appeals 
rights  as  other  providers  and  suppliers. 
(Because  Subpart  O  contained  63 
repetitious  list  of  providers  and 
suppliers  to  which  the  rules  apply, 
adding  a  new  provider  or  supplier  has  in 
the  past  required  63  changes  in  the  rules. 
We  will  be  taking  advantage  of  this 
opportunity  to  simplify  the  regulations 
by  adding  definitions  and  eliminating 
the  lists.) 

5.  Transfer,  from  Subpart  F  of  Part  405 
of  the  Medicare  regulations  to  the  new 
part  498.  the  special  rules  for  notice  of 
certain  initial  determinations  that  affect 
independent  laboratories  and  suppliers 
of  portable  X-ray  services  (current 

§  405.640). 

6.  Conform  language  that  describes 
the  effect  of  determinations  and 
decisions  to  the  Social  Security 
Administration  (SSA)  rules  at  20  CFR 
Part  404,  Subpart  J,  because  it  is  the  SSA 
Office  of  Hearings  and  Appeals  that 
handles  these  Medicare  appeals. 

Because  the  transfer  described  under 
item  5.  above  left  a  single  section  in 
Subpart  F  (dealing  with  the  general 
aspects  of  agreements  with  State  survey 
agencies),  we  took  advantage  of  this 
opportunity  to — 

•  Transfer  the  content  of  that 
remaining  §  405.685  to  §  405.1902,  which 
deals  with  sur\'ey  agency  functions  and 
procedures;  and 

•  Vacate  and  reserve  Subpart  F. 

Note.— Paragraph  (c)  of  !  405.685  is  not 
repeated  in  the  amendments  to  S  405.1902, 
but  is  subsumed  in  paragraph  (b)(3). 

We  have  also  corrected  cross- 
references  and  redesignated  the  content 
of  Subpart  O  as  a  new  Part  498,  in 
accordance  with  the  overall  plan  to 


assign  a  separate  part  for  each  major 
aspect  of  the  Medicare  program.  A 
redesignation  table  at  the  end  of  this 
preamble  will  enable  the  reader  to 
identify  the  source  of  each  section  in 
new  Part  498. 

Regulatory  Impact  Statement 

Because  these  rules  merely  update, 
clarify  and  redesignate  existing  rules, 
we  anticipate  slight,  if  any,  economic 
impact  or  impact  on  small  entities  such 
as  some  of  the  providers  and  suppliers 
that  have  long  been  subject  to  the 
provisions  of  Subpart  O  of  Part  405  of 
the  Medicare  rules.  For  that  reason,  we 
have  determined  that  a  regulatory 
analysis  under  Executive  Order  12291  is 
not  required.  We  have  also  determined, 
and  the  Secretary  certifies,  that  analysis 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  through  612)  is  not  required 
because  this  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

Paperwork  Reduction  Act  of  1980  (Pub. 
L.  96-511) 

Sections  498.22(c),  498.40  (b)  and  (c). 
498.58(c)  and  498.82(b)  of  these 
redesignated  rules  contain  information 
collection  requirements  that  are  subject 
to  approval  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  of  1980 
and  are  being  submitted  to  OMB  for  that 
purpose.  When  approval  is  obtained,  we 
will  publish  a  notice  to  that  effect  in  the 
Federal  Register. 

Waiver  of  Notice  of  Proposed 
Rulemaking  and  Delayed  Effective  Date 

These  rules  clarify  and  update  content 
that  deals  with  procedural  rather  than 
substantive  aspects  of  the  Medicare 
program.  They  conform  that  content 
with  practices  that  are  already  in  effect 
and  are  not  intended  to  make  any 
substantive  change,  except  as  required 
by  change  in  the  delegation  of  authority. 
Accordingly,  we  find  that  notice  and 
delayed  effective  date  are  unnecessary. 

Response  to  Comments 

Although  this  regulation  is  final,  we 
will  consider  any  comments,  including 
comments  from  anyone  who  believes 
that,  in  the  process  of  clarification  and 
redesignation,  we  have  made 
substantive  changes  other  than  the  one 
discussed  above  as  required  by  the 
change  in  the  delegation  of  authority. 

Because  of  the  many  letters  we 
receive  in  response  to  publication  in  the 
Federal  Register,  we  carmot 
acknowledge  or  respond  to  them 
individually.  However,  if  we  revise  Part 
498,  in  response  to  comments,  or  for  any 
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other  reason,  we  will  discuss  and 
respond  to  the  comments  in  the 
preamble  to  that  revision. 

List  of  Subjects 

42  CFR  Part  405 

Administrative  practice  and 
procedure.  Health  facilities,  Health 
professions.  Kidney  diseases. 
Laboratories,  Medicare.  Nursing  homes. 
Reporting  and  recordkeeping 
requirements.  Rural  areas,  X-rays. 

42  CFR  Part  420 

Administrative  practice  and  ' 

procedure.  Fraud,  Health  facilities. 
Health  professions.  Medicare. 

42  CFR  Part  498 

Administrative  practice  and 
procedure.  Appeals,  Medicare 
Practitioners,  providers,  and  suppliers. 

Redesignation  Table  for  42  CFR  Part  405, 
Subparts  F  and  O 


Old  section 

New  section 

405.640 

498.20(a)(2). 
405  1902(b). 
Removed  as  duplicative 

of  §405. 1502 
498  5. 

498  3(e) 

405  685 

405.1501(a) 

405.1501(b),  (c). 

and  (e). 
405.1501(d) 

405.1502 

498.3(b) 

405  1503 

498  20(a) 

405  1504 

498.20(b). 

498.3(c). 

498.22(a) 

405.1505 

405.1510 

405  1511(a) 

498.22(c). 
498  22(b) 

405.1511(b) 

405.1512 

498  22(b)(2) 

405.1513 „ 

405.1514...„ 

4051515 

498.23. 
498.24. 
498.24. 

405.1516 

498.25(a). 

405.1517 

498.25(b). 

405.1518 

498.22(d). 

405.1519 

498.30. 

405.1520 

498  32(a) 

405.1521 

498  32(b) 

405  1530 

Removed  as  duplicative 

of  §405  1531. 
498  40 

405.1531 

405.1532 

498.42 

405.1533 

498.44. 

405.1534 

498.45 

405.1535 

498.47. 

405.1536 

498  48 

405.1537 

498  49 

405.1538 

498  50 

405.1539 

498  50 

405.1540 

498.52 

405.1541 

498  53 

405.1542 

498.56. 

405.1543 

498  54 

405.1544 

498  58 

405.1545 

498.60 

405.1546 

498.61 . 

405.1547 

496.62. 

405.1548 

498.63. 

OW  section 

New  section 

405.1 549. _ „„ 

498  64 

405.1550 

405.1551 

498.66. 
498  68. 

405.1552.._ 

405.1553 „ 

405.1554 _. 

498.69. 
498  70. 
498.71. 

405.1555 

498.71. 

405.1556 _.. 

405.1557 „. 

498  72. 
498  74 

405.1558 

405.1559 

498.74. 
498.76. 

405.1 560  ..„ 

405.1561 „.. 

405.1562 

498.78. 
498.80. 
498.82. 

405.1563 

498  83. 

405.1564 _ 

405.1565 

498.85. 
498.86. 

405.1566 

498.88 

405.1567 

498  90 

405.1568 _ 

405.1569 

498.83. 
498.95. 

405.1570 

498.100. 

405.1571 

498102 

405.1572  and 
405.1571(c). 
405.1590 

498.103 
498  10 

405.1591- 

498  11 

405.1592 

498.13. 

405.1593 

496.15. 

405.1594 

498  11(b). 
498.17 

405.1595 - 

42  CFR  Chapter  IV  is  amended  as  set 
forth  below: 

PART  405— 1  AMENDEDl 

A.  Part  405  is  amended  as  set  forth 
below: 

1.  Subparts  F  and  O  are  removed  and 
reserved  and  the  table  of  contents  is 
amended  to  reflect  this  change. 

2.  Section  405.1902  is  amended  to 
redesignate  paragraphs  (b)  and  (c)  as  (c) 
and  (d),  add  a  new  paragraph  (b).  revise 
the  caption  of  redesignated  paragraph 
(c)  and  provide  a  caption  for 
redesignated  paragraph  (d).  As 
amended,  §  405.1902  reads  as  follows: 

§405.1902     State  survey  agency  review. 

(b)  Functions  of  survey  agencies. 
State  and  local  agencies  that  have 
agreements  under  section  1864(a)  of  the 
Act— 

(1)  Survey  and  make 
recommendations  regarding  the  issues 
listed  in  paragraph  (a)(1)  of  this  section: 

(2)  Conduct  validation  surveys  as 
provided  in  paragraph  (a)(3)  of  this 
section: 

(3)  Perform  other  surveys  and  other 
appropriate  activities  and  certify  their 
findings  to  HCFA:  and 

(4)  Review  statements  obtained  from 
each  SNF,  setting  forth  (from  payroll 
records)  the  average  numbers  and  types 
of  personnel  (in  full-time  equivalents)  on 


each  tour  of  duty  during  at  least  1  week 
of  each  quarter,  such  week  to  be 
selected  by  the  survey  agency  and  to 
occur  in:egularly  in  each  quarter  of  the 
year. 

(c)  Effect  of  survey  agency 
certification.  '  *  * 

[d]  Effect  of  PRO  review.  •  '   ' 

B.  The  content  removed  from  §  405.640 
and  Subpart  O  of  Part  406  is 
redesignated  as  a  new  Part  498  and 
revised  to  read  as  follows: 

PART  498— APPEALS  PROCEDURES 
FOR  DETERMINATIONS  THAT  AFFECT 
PARTICIPATION  IN  THE  MEDICARE 
PROGRAM 

Subpart  A — General  Provision* 

Sec. 

498.1  Statutory  basis. 

4982  Definitions. 

496.3  Scope  and  applicability. 

498.5  Appeal  rights. 

498.10  Appointment  of  representatives. 

498.11  Authority  of  representatives. 
498.13  Fees  for  services  of  representatives. 
498.15  Charge  for  transcripts. 

498.17    Filing  of  briefs  wUh  the  ALJ  or 
Appeals  Council  and  opportunity  for 
rebuttal 

Sut>part  B— Initial.  Reconsidered,  and 
Revised  Determinations 

498.20    Notice  and  effect  of  initial 
determination. 

498.22  Reconsideration. 

498.23  Withdrawal  of  request  for 
reconsideration. 

498.24  Reconsidered  determination. 

498.25  Notice  and  effect  of  reconsidered 
lif'tPrminatinn 

Subpart  C— Reopening  of  lr>Jtlal  or 
Reconsidered  Determinations 

498.30     Limitdliuii  on  reuptning. 

498.32    Notice  and  effect  of  reopening  and 

rrvi-iion 

Subpart  0— Hearings 

498.40    Request  for  hearing. 
498.42    Parties  to  the  hearing. 

498.44  Designation  of  hearing  ofTiciai. 

498.45  Disqualification  of  Administrative 
L.aw  judge. 

498.47  Prehearing  conference. 

498.48  Notice  of  prehearing  conference. 

498.49  Conduct  of  prehearing  conference. 

498.50  Record,  order,  and  effect  of 
prehearing  conference. 

498.52  Time  and  place  of  hearing. 

498.53  Change  in  time  and  place  of  hearing. 

498.54  loint  heanngs 

498.56  Hearing  on  new  issues. 

498.58  Subpoenas. 

498.60  Conduct  of  hearings. 

498.61  Evidence. 

498.62  WiUiesses. 

498.63  Oral  and  written  summation. 

498.64  Record  of  hearing. 

498.66    Waiver  of  right  to  appear  and  present 
evidence. 

498.68  Dismissal  of  request  for  hearing. 

498.69  Dismissal  for  abandonment. 


498.70  Dismissal  for  cause. 

498.71  Notice  and  effect  of  dismissal  and 
right  to  request  review. 

498.72  Vacating  a  dismissal  of  request  for 
hearing. 

498.74    Administrative  Law  Judge's  decision. 
498.76    Removal  of  hearing  to  Appeals 

Council. 
498.78    Remand  by  Administrative  Law 

ludge. 

Subpart  E— Appeals  Council  Review 

498.80    Right  to  request  Appeals  Council 
review  of  Administrative  Law  Judge's 
decision  or  dismissal. 

498.82  Request  for  Appeals  Council  review. 

498.83  Appeals  Council  action  on  request 
for  review. 

498.85    Procedures  before  the  Appeals 

Council  on  review. 
498.88    Evidence  admissible  on  review. 
498.88    Decision  or  remand  by  the  Appeals 

Council. 
498.90    Effect  of  Appeals  Council  decision. 
498.95    Extension  of  time  for  seeking  judicial 

revipw 

Subpart  F— Reopening  of  Decisions  Made 
by  Administrative  l.^w  Judges  or  ttie 
Appeals  Council 

498.100     Basis,  timing,  and  authority  for 
reopening  an  ALj  or  Council  decision. 

498.102  Revision  of  reopened  decision. 

498.103  Notice  and  effect  of  revised 
decision. 

Authority:  Sees.  205(a),  1102, 1869(c)  1871, 
and  1872  of  the  Social  Security  Act  (42  U.S.C. 
405(a).  1302. 1395  ff(c),  1395hh  and  1395ii). 
unless  otherwise  noted.) 

Subpart  A— General  Provisions 

§498.1     Statutory  basis. 

(a)  Section  18b91c)  of  the  Act  provides 
for  a  hearing  and  for  judicial  review  of 
the  hearing  for  any  institution  or  agency 
dissatisfied  with  a  determination  that  it 
is  not  a  provider,  or  with  any 
determination  described  in  section 
1866(b)(2)of  the  AcL 

(b)  Section  1866(b)(2)  of  the  Act  lists 
determinations  that  serve  as  a  basis  for 
termination  of  a  provider  agreement. 

(c)  Section  1128  (a)  and  (b)  of  the  Act 
provide  for  exclusion  of  certain 
individuals  or  entities  because  of 
conviction  of  crimes  related  to  their 
participation  in  Medicare. 

(d)  Section  1156  of  the  Act  establishes 
certain  obligations  for  practitioners  and 
providers  of  health  care  services,  and 
provides  sanctions  and  penalties  for 
those  that  fail  to  meet  those  obligations. 

(e)  Section  1862(d)  of  the  Act  provides 
for  the  exclusion  of  individuals  or 
entities  that  submit  false  claims,  bill 
excessive  charges  or  furnish 
substandard  care. 

(f)  HFCA  is  responsible  for 
implementing  section  1869(c)  of  the  AcL 
and  section  1866  (b)(2),  except 
subparagraphs  (D),  (E),  and  (F).  The  OIG 
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is  responsible  for  implementing  the 
other  cited  sections. 

(g)  Although  sections  1866  and  1869  of 
the  Act  are  silent  regarding  appeal 
rights  for  suppliers  and  practitioners,  the 
rules  in  this  part  include  procedures  for 
review  of  determinations  that  affect 
those  two  groups. 

§  498.2    Definitions. 

As  used  in  this  part — 

"Affected party"  means  a  provider, 
prospective  provider,  supplier, 
prospective  supplier,  or  practitioner  that 
is  affected  by  an  initial  determination  or 
by  any  subsequent  determination  or 
decision  issued  under  this  part,  and 
"party"  means  the  affected  party  or 
HCFA  (or  the  OIG),  as  appropriate. 

"/IZ,/"  stands  for  Administrative  Law 
Judge. 

"Appeals  Council"  OT  "Council" 
means  the  Appeals  Council  of  the  Office 
of  Hearings  and  Appeals  of  the  Social 
Security  Administration. 

"OHA" siands  for  the  Social  Security 
Administration's  Office  of  Hearings  and 
Appeals. 

"OIG"  stands  for  the  Department's 
Office  of  the  Inspector  General. 

"Provider"  means  a  hospital,  skilled 
nursing  facility  (SNF).  comprehensive 
outpatient  rehabilitation  facility  (CORF), 
home  health  agency  (HHA),  or  hospice, 
that  has  in  effect  an  agreement  to 
participate  in  Medicare,  or  a  clinic, 
rehabilitation  agency,  or  public  health 
agency  that  has  a  similar  agreement  but 
only  to  furnish  outpatient  physical 
therapy  or  outpatient  speech  pathology 
services,  and  "prospective provider" 
means  any  of  the  listed  entities  that 
seeks  to  participate  in  Medicare  as  a 
provider. 

"Supplier"  means  an  independent 
laboratory,  supplier  of  portable  X-ray 
services,  rural  health  clinic  (RHC), 
ambulatory  surgical  center  (ASC),  or 
end-stage  renal  disease  (ESRD) 
treatment  facility  that  is  approved  by 
HCFA  as  meeting  the  conditions  for 
coverage  of  its  ser\'ices,  and 

"Prospective  supplier"  means  any  of 
the  listed  entities  that  seeks  to  be 
approved  for  coverage  of  its  services 
under  Medicare.  However,  for  purposes 
of  the  sanctions  and  penalties  that  may 
be  imposed  by  the  OIG,  the  term 
"supplier"  has  the  meaning  specified  in 
§  1001.2of  this  title. 

§  498.3    Scope  and  applicability. 

(a)  Scope.  Tiiis  part  sets  forth 
procedures  for  reviewing  initial 
determinations  that  HCFA  makes  with 
respect  to  the  matters  specified  in 
paragraph  (b)  of  this  section  and  that 
the  OIG  makes  with  respect  to  matters 
specified  in  paragraph  (c)  of  this  section. 


(b)  Initial  determinations  by  HCFA. 
HCFA  makes  initial  determinations  with 
respect  to  the  following  matters: 

(1)  Whether  a  prospective  provider 
qualifies  as  a  provider. 

(2)  Whether  an  institution  is  a  hospital 
qualified  to  elect  to  claim  payment  for 
all  emergency  hospital  services 
furnished  in  a  calendar  year. 

(3)  Whether  an  institution  continues  to 
remain  in  compliance  with  the 
qualifications  for  claiming 
reimbursement  for  all  emergency 
services  furnished  in  a  calendar  year. 

(4)  Whether  a  prospective  supplier 
meets  the  appropriate  conditions  for 
coverage  of  its  services,  as  set  forth  in 
Part  405  (§  405.152,  Subpart  M,  N.  Q,  or 
U),  Part  416,  or  Part  491  of  this  chapter). 

(5)  Whether  the  ser\'ices  of  a  supplier 
continue  to  meet  the  conditions  for 
coverage. 

(6)  Whether  a  physical  therapist  in 
independent  practice  or  a  chiropractor 
meets  the  requirements  for  coverage  of 
his  or  her  services  as  set  forth  in 

§  §  405.1730  through  405.1737  or  in 
§  410.22  of  this  chapter,  respectively. 

(7)  The  termination  of  a  provider 
agreement  in  accordance  with  §  489.53 
of  this  chapter,  or  the  termination  of  a 
rural  health  clinic  agreement  in 
accordance  with  §  405.2404  of  this 
chapter. 

(8)  The  cancellation  of  the  approval  of 
a  Medicaid  SNF  or  ICF  by  HCFA  under 
section  1910(c)  of  the  AcL 

(9)  Whether,  for  purposes  of  rate 
setting  and  reimbursement,  an  ESRD 
treatment  facility  is  considered  to  be 
hospital-based  or  independent. 

(c)  Initial  determinations  by  the  OIG. 
The  OIG  makes  initial  determinations 
with  respect  to  the  following  matters: 

(1)  The  termination  of  a  provider 
agreement  in  accordance  with  Part  1001. 
Subpart  C  of  this  title. 

(2)  The  suspension,  or  exclusion  from 
coverage  and  the  denial  of 
reimbursement  for  services  furnished  by 
a  provider,  practitioner,  or  supplier, 
because  of  fraud  or  abuse,  or  conviction 
of  crimes  related  to  participation  in  the 
program,  in  accordance  with  Part  1001, 
Subpart  B  of  this  title. 

(3)  The  imposition  of  sanctions  in 
accordance  with  Part  1004  of  this  title. 

(d)  Administrative  actions  that  are 
not  initial  determinations. 
Administrative  actions  other  than  those 
specified  in  paragraphs  (b)  and  (c)  of 
this  section  are  not  initial 
determinations  and  thus  are  not  subject 
to  this  part. 

Administrative  actions  that  are  not 
initial  determinations  include,  but  are 
not  limited  to,  the  following: 

(1)  The  finding  that  a  provider  or 
supplier  determined  to  be  in  compliance 
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with  the  conditions  of  participation  or 
the  conditions  for  coverage  has 
deficiencies. 

(2)  The  finding  that  a  prospective 
provider  does  not  meet  the  conditions  of 
participation  set  forth  in  Part  405 
(Subpart  K.  L.  or  Q).  Part  482  or  Part  485 
of  this  chapter,  if  the  prospective 
provider  is,  nevertheless,  approved  for 
participation  in  Medicare  on  the  basis  of 
special  access  certification,  as  provided 
in  Subpart  S  of  Part  405  of  this  chapter. 

(31  The  ;efusal  to  enter  into  a  provider 
agreement  because  the  prospective 
provider  has  been  adjudged  insolvent  or 
bankrupt  under  Federal  or  Stale  law,  or 
insolvency  or  bankruptcy  proceedings 
are  pending. 

(4)  The  finding  that  an  entity  that  had 
its  provider  agreement  terminated  may 
not  file  another  agreement  because  the 
reasons  for  terminating  the  previous 
agreement  have  not  been  removed  or 
there  is  insufficient  assurance  that  the 
reasons  for  the  exclusion  will  not  recur. 

(5)  The  determination  not  to  reinstate 
a  suspended  or  excluded  practitioner, 
provider,  or  supplier  because  the  reason 
for  the  suspension  or  exclusion  has  not 
been  removed,  or  there  is  insufficient 
assurance  that  the  reason  will  not  recur. 

(6)  The  finding  that  the  services  of  a 
laboratory  are  covered  as  hospital 
services  or  as  physician's  services, 
rather  than  as  services  of  an 
independent  laboratory,  because  the 
laboratory  is  not  independent  of  the 
hospital  or  of  the  physician's  office. 

(7)  The  refusal  to  accept  for  filing  an 
election  to  claim  payment  for  all 
emergency  hospital  services  furnished  in 
a  calendar  year  because  the 
institution — 

(i)  Had  previously  charged  an 
individual  or  other  person  for  services 
furnished  during  that  calendar  yean 

(ii)  Submitted  the  election  after  the 
close  of  that  calendar  yean  or 

(iii)  Had  previously  been  notified  of 
its  failure  to  continue  to  comply. 

(8)  The  finding  that  the  reason  for  the 
revocation  of  a  supplier's  right  to  accept 
assignment  has  not  been  removed  or 
there  is  insufficient  assurance  that  the 
reason  will  not  recur. 

(9)  The  finding  that  a  hospital 
accredited  by  the  Joint  Commission  on 
Accreditation  of  Hospitals  or  the 
American  Osteopathic  Association  is 
not  in  compliance  with  a  condition  of 
participation,  and  a  finding  that  that 
hospital  is  no  longer  deemed  to  meet  the 
conditions  of  participation. 

(10)  With  respect  to  a  SNF  that  is  not 
in  compliance  with  a  condition  of 
participation — 

(i)  The  finding  that  the  SNFs 
deficiencies  pose  immediate  jeopardy  to 
patients'  health  and  safety;  and 


(ii)  When  the  SNFs  deficiencies  do 
not  pose  immediate  jeopardy,  the 
decision  to  deny  payment  for  new 
admissions. 

(e)  Exclusion  of  civil  rights  issues. 
The  procedures  in  this  subpart  do  not 
apply  to  the  adjudication  of  issues 
relating  to  a  provider's  compliance  with 
civil  rights  requirements  that  are  set 
forth  in  Part  489  of  this  chapter.  Those 
issues  are  handled  through  the 
Department's  Office  of  Civil  Rights. 

§498.5    App«al  rights. 

(a)  Appeal  rights  of  prospective 
providers.  (1)  Any  prospective  provider 
dissatisfied  with  an  initial  determination 
or  revised  initial  determination  that  it 
does  not  quaUfy  as  a  provider  may 
request  reconsideration  in  accordance 
with  5  498.22(a). 

(2)  Any  prospective  provider 
dissatisfied  with  a  reconsidered 
determination  under  paragraph  (a)(1)  of 
this  section,  or  a  revised  reconsidered 
determination  under  §  498.30,  is  entitled 
to  a  hearing  before  an  AL). 

(b)  Appeal  rights  of  providers.  Any 
provider  dissatisfied  with  an  initial 
determination  to  terminate  its  provider 
agreement  is  entitled  to  a  hearing  before 
an  ALJ. 

(c)  Appeal  rights  of  providers  and 
prospective  providers.  Any  provider  or 
prospective  provider  dissatisfied  with  a 
hearing  decision  may  request  Appeals 
Council  review  and  has  a  right  to  seek 
judicial  review  of  the  Council's  decision. 

(d)  Appeal  rights  of  prospective 
suppliers.  (1)  Any  prospective  supplier 
dissatisfied  with  an  initial  determination 
or  a  revised  initial  determination  that  its 
services  do  not  meet  the  conditions  for 
coverage  may  request  reconsideration  in 
accordance  With  S  498.22(a). 

(2)  Any  prospective  supplier 
dissatisfied  with  a  reconsidered 
determination  under  paragraph  (d)(1)  of 
this  section,  or  a  revised  reconsidered 
determination  under  5  498.30,  is  entitled 
to  a  hearing  before  an  ALJ. 

(e)  Appeal  rights  of  suppliers.  Any 
supplier  dissatisfied  with  an  initial 
determination  that  the  services  subject 
to  the  determination  no  longer  meet  the 
conditions  for  coverage,  is  entitled  to  a 
hearing  before  an  ALJ. 

(f)  Appeal  rights  of  suppliers  and 
prospective  suppliers.  (1)  Any  supplier 
or  prospective  supplier  dissatisfied  with 
the  hearing  decision  may  request 
Appeals  Council  review  of  the  ALJ's 
decision. 

(2)  Suppliers  and  prospective 
suppliers  do  not  have  a  right  to  judicial 
review  except  as  provided  in  paragraph 
(i)  of  this  section. 

(g)  Appeals  rights  for  certain 
practitioners.  A  physical  therapist  in 


independent  practice  or  a  chiropractor 
dissatisfied  with  a  deteiTnmation  that  he 
or  she  does  not  meet  the  requirements 
for  coverage  of  his  or  her  services  has 
the  same  appeal  rights  as  suppliers  have 
under  paragraphs  (d),  (e)  and  (f)  of  this 
section. 

(h)  Appeal  rights  for  nonparticipating 
hospitals  that  furnish  emergency 
services.  A  nonparticipating  hospital 
dissatisfied  with  a  determination  or 
decision  that  it  does  not  qualify  to  elect 
to  claim  payment  for  all  emergency 
services  furnished  during  a  calendar 
year  has  the  same  appeal  nghts  that 
providers  have  under  paragraph  (a),  (b), 
and  (c)  of  this  section. 

(i)  Appeal  rights  for  suspended  or 
excluded  practitioners,  providers,  or 
suppliers.  (1)  Any  practitioner,  provider. 
or  supplier  who  has  been  suspended,  or 
whose  services  have  been  excluded 
from  coverage  in  accordance  with 
§  498.3(c)(2),  or  has  been  sanctioned  in 
accordance  with  §  498.3(c)(3),  is  entitled 
to  a  hearing  before  an  ALJ. 

(2)  Any  suspended  or  excluded 
practitioner,  provider,  or  supplier 
dissatisfied  with  a  hearing  decision  may 
request  Appeals  Council  review  and  has 
a  right  to  seek  judicial  review  of  the 
Council's  decision  by  filing  an  action  in 
Federal  district  court. 

( j)  Appeal  rights  for  Medicaid  SNFs 
andlCFs  terminated  by  HCFA.  (1)  Any 
Medicaid  SNF  or  ICF  that  has  had  its 
approval  cancelled  by  HCFA  in 
accordance  with  §  498.3(b)(8)  has  a  right 
to  a  hearing  before  an  ALJ.  to  request 
Appeals  Council  review  of  the  hearing 
decision,  and  to  seek  judicial  review  of 
the  Council's  decision. 

(2)  The  Medicaid  agreement  remains 
in  effect  until  the  period  for  requesting  a 
hearing  has  expired  or.  if  the  facility 
requests  a  hearing,  until  a  hearing 
decision  is  issued,  unless  HCFA — 

(i)  Makes  a  written  determination  that 
continuation  of  provider  status  for  the 
SNF  or  ICF  constitutes  an  immediate 
and  serious  threat  to  the  health  and 
safety  of  patients  and  specifies  the 
reasons  for  that  determination;  and 

(ii)  Certifies  that  the  facility  has  been 
notified  of  its  deficiencies  and  has  failed 
to  correct  them. 

§49S.10    Appointment  of  repr«s«ntativ*s. 

(a)  An  affected  party  may  appoint  as 
its  representative  anyone  not 
disqualified  or  suspended  from  acting  as 
a  representative  in  proceedings  before 
the  Secretary  or  otherwise  prohibited  by 
law. 

(b)  If  the  representative  appointed  is 
not  an  attorney,  the  party  must  file 
written  notice  of  the  appointment  with 
HCFA.  the  ALJ.  or  the  Appeals  Council. 


(c)  If  the  representative  appointed  is 
an  attorney,  the  attorney's  statement 
that  he  or  she  has  the  authority  to 
represent  the  party  is  sufficient. 

§  498. 1 1     Authority  of  representatives. 

(a)  A  representative  appointed  and 
qualified  in  accordance  with  §  498.10 
may,  on  behalf  of  the  represented 
party — 

(1)  Give  and  accept  any  notice  or 
request  pertinent  to  the  proceedings  set 
forth  in  this  part; 

(2)  Present  evidence  and  allegations 
as  to  facts  and  law  in  any  proceedings 
affecting  that  party  to  the  same  extent 
as  the  party;  and 

(3)  Obtain  information  to  the  same 
extent  as  the  party. 

(b)  A  notice  or  request  may  be  sent  to 
the  affected  party,  to  the  party's 
representative,  or  to  both.  A  notice  or 
request  sent  to  the  representative  has 
the  same  force  and  effect  as  if  it  had 
been  sent  to  the  party. 

§  498. 1 3    Fees  tor  services  of 
representatives. 

Fees  for  any  services  performed  on 
behalf  of  an  affected  party  by  an 
attorney  appointed  and  qualified  in 
accordance  with  §  498.10  are  not  subject 
to  the  provisions  of  section  206  of  Title  II 
of  the  Act,  which  authorizes  the 
Secretary  to  specify  or  limit  those  fees. 

§  498. 1 5    Charge  for  transcripts. 

A  party  that  requests  a  transcript  of 
prehearing  or  hearing  proceedings  or 
Council  review  must  pay  the  actual  or 
estimated  cost  of  preparing  the 
transcript  unless,  for  good  cause  shown 
by  that  party,  the  payment  is  waived  by 
the  ALJ  or  the  Appeals  Council,  as 
appropriate. 

§  498. 1 7    Filing  of  briefs  with  the  AU  or 
Appeals  Council,  and  opportunity  for 
rebuttal. 

(a)  Filing  of  briefs  and  related 
documents.  If  a  party  files  a  brief  or 
related  document  such  as  a  written 
argument,  contention,  suggested  finding 
of  fact,  conclusion  of  law.  or  any  other 
written  statement,  it  must  submit  an 
original  and  one  copy  to  the  ALJ  or  the 
Appeals  Council,  as  appropriate.  The 
material  may  be  filed  by  mail  or  in 
person  and  must  include  a  statement 
certifying  that  a  copy  has  been  furnished 
to  the  other  party. 

(b)  Opportunity  for  rebuttal.  (1)  The 
other  party  will  have  20  days  from  the 
date  of  mailing  or  personal  service  to 
submit  any  rebuttal  statement  or 
additional  evidence.  If  a  party  submits  a 
rebuttal  statement  or  additional 
evidence,  it  must  file  an  original  and  one 
copy  with  the  ALJ  or  the  Council  and 
furnish  a  copy  to  the  other  party. 


(2)  The  ALJ  or  the  council  will  grant 
an  opportunity  to  reply  to  the  rebuttal 
statement  only  if  the  party  shows  good 
cause. 

Subpart  B— Initial,  Reconsidered,  and 
Revised  Detemurtations 

§  498.20    Notice  and  effect  of  Initial 
determinations. 

(a)  Notice  of  initial  determination — 
(1)  General  rule.  HCFA  or  the  OIG,  as 
appropriate,  mails  notice  of  an  initial 
determination  to  the  affected  party, 
setting  forth  the  basis  or  reasons  for  the 
determination,  the  effect  of  the 
determination,  and  the  party's  right  to 
reconsideration,  if  applicable,  or  to  a 
hearing. 

(2)  Special  rules:  Independent 
laboratories  and  suppliers  of  portable 
x-ray  services.  If  HCFA  determines  that 
an  independent  laboratory  or  a  supplier 
of  portable  x-ray  services  no  longer 
meets  the  conditions  for  coverage  of 
some  or  all  of  its  services,  the  notice — 

(i)  Specifies  an  effective  date  of 
termination  of  coverage  that  is  at  least 
15  days  after  the  date  of  the  notice; 

(ii)  Is  also  sent  to  physicians, 
hospitals,  and  other  parties  that  might 
use  the  services  of  the  laboratory  or 
supplier;  and 

(iii)  In  the  case  of  laboratories, 
specifies  the  categories  of  laboratory 
tests  that  are  no  longer  covered. 

(3)  Special  rules:  Nonparticipating 
hospitals  that  elect  to  claim  payment  for 
emergency  services.  If  HCFA 
determines  that  a  nonparticipating 
hospital  no  longer  qualifies  to  elect  to 
claim  payment  for  all  emergency 
services  furnished  in  a  calendar  year, 
the  notice — 

(i)  States  the  calendar  year  to  which 
the  determination  applies; 

(ii)  Specifies  an  effective  date  that  is 
at  least  5  days  after  the  date  of  the 
notice;  and 

(iii)  Specifies  that  the  determination 
applies  to  services  furnished,  in  the 
specified  calendar  year,  to  patients 
accepted  (as  inpatients  or  outpatients) 
on  or  after  the  effective  date  of  the 
determination. 

(4)  Other  special  rules.  Additional 
rules  pertaining,  for  example,  to  content 
and  timing  of  notice,  notice  to  the  public 
and  to  other  entities,  and  time  allowed 
for  submittal  of  additional  information, 
are  set  forth  elsewhere  in  this  chapter, 
as  follows: 

Part  405  Subpart  X— for  rural  health 

clinics. 
Part  416 — for  ambulatory  surgical 

centers. 
Part  489 — for  providers,  when  their 

provider  agreements  have  been 

terminated. 


Part  1001,  Subpart  B — for  excluded  or 

suspended  providers,  suppliers. 

physicians,  or  practitioners. 
Part  1001.  Subpart  C— for  providers. 

when  their  provider  agreements  are 

terminated  by  the  OIG. 
Part  1004 — for  sanctioned  providers  and 

practitioners. 

(b)  Effect  of  initial  determination.  An 
initial  determination  is  binding  unless  i( 
is — 

(1)  Reconsidered  in  accordance  with 
§  498.24; 

(2)  Reversed  or  modified  by  a  hearing 
decision  in  accordance  with  §  498.78;  or 

(3)  Revised  in  accordance  with 
§  498.32  or  |  498.100. 

§  498.22    Reconsideration. 

(a)  Right  to  reconsideration.  HCFA 
reconsiders  any  initial  determination 
that  affects  a  prospective  provider  or 
supplier,  or  a  hospital  seeking  to  qualify 
to  claim  pajTnent  for  all  emergency 
hospital  services  furnished  in  a  calendar 
year,  if  the  affected  party  files  a  written 
request  in  accordance  with  paragraphs 
(b)  and  (c)  of  this  section.  (None  of  the 
determinations  made  by  the  OIG  are 
subject  to  reconsideration.) 

(b)  Request  for  reconsideration: 
Manner  and  timing.  The  affected  party 
specified  in  paragraph  (a)  of  this  section, 
if  dissatisfied  with  the  initial 
determination  may  request 
reconsideration  by  filing  the  request — 

(1)  With  HCFA  or  with  the  State 
survey  agency; 

(2)  Directly  or  through  its  legal 
representative  or  other  authorized 
oHicial;  and 

(3)  Within  60  days  from  receipt  of  the 
notice  of  initial  determination,  unless 
the  time  is  extended  in  accordance  with 
paragraph  (d)  of  this  section.  The  date  of 
receipt  will  be  presumed  to  be  5  days 
after  the  date  on  the  notice  unless  there 
is  a  showing  that  it  was,  in  fact, 
received  earlier  or  later. 

(c)  Content  of  request  The  request  for 
reconsideration  must  state  the  issues,  or 
the  findings  of  fact  with  which  the 
affected  party  disagrees,  and  the 
reasons  for  disagreement. 

(d)  Extension  of  time  to  file  a  request 
for  reconsideration.  (1)  If  the  affected 
party  is  unable  to  file  the  request  within 
the  60  days  specified  in  paragraph  (b)  of 
this  section,  it  may  file  a  wrritten  request 
with  HCFA,  stating  the  reasons  why  the 
request  was  not  filed  timely. 

(2)  HCFA  will  extend  the  time  for 
filing  a  request  for  reconsideration  if  the 
affected  party  shows  good  cause  for 
missing  the  deadline. 
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§  498.23     Withdrawal  of  request  for 
reconsideration. 

A  request  for  reconsideration  is 
considered  withdrawn  if  the  requestor 
files  a  written  withdrawal  request 
before  HCFA  mails  the  notice  of 
reconsidered  determination,  and  HCFA 
approves  the  withdrawal  request. 

§  498.24    Reconsidered  determination. 

When  a  request  for  reconsideration 
has  been  properly  filed  in  accordance 
with  5  498.22,  HCFA— 

(a)  Receives  written  evidence  and 
statements  that  are  relevant  and 
material  to  the  matters  at  issue  and  are 
submitted  within  a  reasonable  time  after 
the  request  for  reconsideration; 

(b)  Considers  the  initial 
determination,  the  findings  on  which  the 
initial  determination  was  based,  the 
evidence  considered  in  making  the 
initial  determination,  and  any  other 
written  evidence  submitted  under 
paragraph  (a)  of  this  section,  taking  into 
account  facts  relating  to  the  status  of  the 
prospective  provider  or  supplier 
subsequent  to  the  initial  determination; 
and 

(c)  Makes  a  reconsidered 
determination,  affirming  or  modifying 
the  initial  determination  and  the 
findings  on  which  it  was  based. 

§  498.25    Notice  and  effect  of  reconsidered 

determination. 

[aj  Notice.  (1)  HCFA  malls  notice  of  a 
reconsidered  determination  to  the 
affected  party. 

(2)  The  notice  gives  the  reasons  for 
the  determination. 

(3)  If  the  determination  is  adverse,  the 
notice  specifies  the  conditions  or 
requirements  of  law  or  regulations  that 
the  affected  party  fails  to  meet,  and 
informs  the  party  of  its  right  to  a 
hearing. 

(b)  Effpct.  A  reconsidered 
determination  is  binding  unless — 

(1)  HCFA  or  the  OIG.  as  appropriate, 
further  revises  the  revised 
determination;  or 

(2)  The  revised  determination  is 
reversed  or  modified  by  a  hearing 
decision. 

Subpart  C — Reopening  of  Initial  or 
Reconsidered  Determinations 

§  498.30    Limitation  on  reopening. 

An  initial  or  reconsidered 
determination  that  a  prospective 
provider  is  a  provider  or  that  a  hospital 
qualifies  to  elect  to  claim  payment  for 
all  emergency  services  furnished  in  a 
calendar  year  may  not  be  reopened. 
HCFA  or  the  OIG.  as  appropriate,  may 
on  its  own  initiative,  reopen  any  other 
initial  or  reconsidered  determination. 


within  12  months  after  the  date  of  notice 
of  the  initial  determination. 

§  498.32    Notice  and  effect  of  reopening 
and  revision. 

(a)  Notice.  (1)  HCFA  or  the  OIG,  as 
appropriate,  gives  the  affected  party 
notice  of  reopening  and  of  any  revision 
of  the  reopened  determination. 

(2)  The  notice  of  revised 
determination  states  the  basis  or  reason 
for  the  revised  determination. 

(3)  If  the  determination  is  that  a 
supplier  or  prospective  supplier  does  not 
meet  the  conditions  for  coverage  of  its 
services,  the  notice  specifies  the 
conditions  with  respect  to  which  the 
affected  party  fails  to  meet  the 
requirements  of  law  and  regulations, 
and  informs  the  party  of  its  right  to  a 
hearing. 

(b)  Effect.  A  revised  determination  is 
binding  unless 

(1)  The  affected  parly  requests  a 
hearing  before  an  ALJ;  or 

(2)  HCFA  or  the  OIG  further  revises 
the  revised  determination. 

Subpart  D — Hearings 

§  498.40    Request  tor  tiearing. 

(a)  Manner  and  timing  of  request.  (1) 
An  affected  party  entitled  to  a  hearing 
under  §498.5  may  file  a  request  for  a 
hearing  with  HCFA  or  the  OIG,  as 
appropriate,  or  with  OHA. 

(2)  The  affected  party  or  its  legal 
representative  or  other  authorized 
official  must  file  the  request  in  writing 
within  60  days  from  receipt  of  the  notice 
of  initial,  reconsidered,  or  revised 
determination  unless  that  period  is 
extended  in  accordance  with  paragraph 
(c)  of  this  section.  (Presumed  date  of 
receipt  is  determined  in  accordance  with 
§  498.22(b)(3)). 

(b)  Content  of  request  for  hearing.  The 
request  for  hearing  must — 

(1)  Identify  the  specific  issues,  and  the 
findings  of  fact  and  conclusions  of  law 
with  which  the  affected  party  disagrees; 
and 

(2)  Specify  the  basis  for  contending 
that  the  findings  and  conclusions  are 
incorrect. 

(c)  Extension  of  time  for  filing  a 
request  for  hearing.  If  the  request  was 
not  filed  within  60  days — 

(1)  The  affected  party  or  its  legal 
representative  or  other  authorized 
official  may  file  with  the  AL|  a  written 
request  for  extension  of  time  stating  the 
reasons  why  the  request  was  not  filed 
timely. 

(2)  For  good  cause  shown,  the  AL] 
may  extend  the  time  for  filing  the 
request  for  hearing. 


§  498.42    Parties  to  tf^e  hearing. 

The  parties  to  the  hearing  are  the 
affected  party  and  HCFA  or  the  OIG.  as 
appropriate 

S  498.44    Designation  of  hearing  official. 

(a)  The  Associate  Commissioner  for 
Hearings  and  Appeals,  or  his  or  her 
delegate  designates  an  ALJ  or  a  member 
or  members  of  the  Appeals  Council  to 
conduct  the  hearing. 

(b)  If  appropriate,  the  Associate 
Commissioner  or  the  delegate  may 
substitute  another  ALJ  or  another 
member  or  other  members  of  the 
Appeals  Council  to  conduct  the  hearing. 

(c)  As  used  in  this  part,  "ALJ" 
includes  a  member  or  members  of  the 
Appeals  Council  who  are  designated  to 
conduct  a  hearing. 

§  498.45     Disqualification  of  Administrative 
Law  Judge. 

(a)  An  ALJ  may  not  conduct  a  hearing 
in  a  case  in  which  he  or  she  is 
prejudiced  or  partial  to  the  affected 
party  or  has  any  interest  in  the  matter 
pending  for  decision. 

(b)  A  party  that  objects  to  the  ALJ 
designated  to  conduct  the  hearing  must 
give  notice  of  its  objections  at  the 
earliest  opportunity. 

(c)  The  ALJ  will  consider  the 
objections  and  decide  whether  to 
withdraw  or  proceed  with  the  hearing. 

(1)  If  the  ALJ  withdraws,  another  will 
be  designated  to  conduct  the  hearing. 

(2)  If  the  ALJ  does  not  withdraw,  the 
objecting  party  may,  after  the  hearing, 
present  its  objections  to  the  Appeals 
Council  as  reasons  for  changing, 
modifying,  or  reversing  the  ALJ's 
decision  or  providing  a  new  hearing 
before  another  ALJ. 

§  498.47    Prehearing  conference. 

(a)  At  any  time  before  the  hearing,  the 
ALJ  may  call  a  prehearing  conference 
for  the  purpose  of  delineating  the  issues 
in  controversy,  identifying  the  evidence 
and  witnesses  to  be  presented  at  the 
hearing,  and  obtaining  stipulations 
accordingly. 

(b)  On  the  request  of  either  party  or 
on  his  or  her  own  motion,  the  ALJ  may 
adjourn  the  prehearing  conference  and 
reconvene  at  a  later  date. 

§  498.48    Notice  of  preftearing  conference. 

(a)  Timing  of  notice.  The  ALJ  will  fix  a 
time  and  place  for  the  prehearing 
conference  and  mail  written  notice  to 
the  parties  at  least  10  days  before  the 
scheduled  date. 

(b)  Content  of  notice.  The  notice  will 
inform  the  parties  of  the  purpose  of  the 
conference  and  specify  what  issues  are 
sought  to  be  resolved,  agreed  to,  or 
excluded. 
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[c]  Additional  issues.  Issues  other 
than  those  set  forth  in  the  notice  of 
determination  or  the  request  for  hearing 
may  be  considered  at  the  prehearing 
conference  if 

(1)  Either  party  gives  timely  notice  to 
that  effect  to  the  ALJ  and  the  other 
party;  or 

(2)  The  ALJ  raises  the  issues  in  the 
notice  of  prehearing  conference  or  at  the 
conference. 

§  498.49    Conduct  of  pretwaring 
conference. 

(a)  The  prehearing  conference  is  open 
to  the  affected  party  or  its 
representative,  to  the  HCFA  or  OIG 
representatives  and  their  technical 
advisors,  and  to  any  other  persons 
whose  presence  the  ALJ  considers 
necessary  or  proper. 

(b)  The  ALJ  may  accept  the  agreement 
of  the  parties  as  to  the  following: 

(1)  Facts  that  are  not  in  controversy. 

(2)  Questions  that  have  been  resolved 
favorably  to  the  affected  party  after  the 
determination  in  dispute. 

(3)  Remaining  issues  to  be  resolved. 

(c)  The  AL)  may  request  the  parties  to 
indicate  the  followmg: 

(1)  The  witnesses  that  will  be  present 
to  testify  at  the  hearing. 

(2)  The  qualifications  of  those 
witnesses. 

(3)  The  nature  of  other  evidence  to  be 
submitted. 

§  498.50    Record,  order,  and  effect  of 
prehearing  conference. 

(a)  Record  of  prehearing  conference. 
(1)  A  record  is  made  of  all  agreements 
and  stipulations  entered  into  at  the 
prehearing  conference. 

(2)  The  record  may  be  transcribed  at 
the  request  of  either  party  or  the  ALJ. 

(b)  Order  and  opportunity  to  object. 
(1)  The  ALJ  issues  an  order  setting  forth 
the  results  of  the  prehearing  conference, 
including  the  agreements  made  by  the 
parties  as  to  facts  not  in  controversy, 
the  matters  to  be  considered  at  the 
hearing,  and  the  issues  to  be  resolved. 

(2)  Copies  of  the  order  are  sent  to  all 
parties  and  the  parties  have  10  days  to 
file  objections  to  the  order. 

(3)  After  the  10  days  have  elapsed,  the 
ALJ  settles  the  order. 

(c)  Effect  of  prehearing  conference. 
The  agreements  and  stipulations  entered 
into  at  the  prehearing  conference  are 
binding  on  all  parties,  unless  a  party 
presents  facts  that,  in  the  opinion  of  the 
ALJ,  would  make  an  agreement 
unreasonable  or  inequitable. 

§  498.52    Time  and  place  of  t>earing. 

(a)  The  AL]  fixes  a  time  and  place  for 
the  hearing  and  gives  the  parties  written 
notice  at  least  10  days  before  the 
scheduled  date. 


(b)  The  notice  informs  the  parties  of 
the  general  and  specific  issues  to  be 
resolved  at  the  hearing. 

§  498.53    Ctiange  In  time  and  place  of 
hearirtg. 

(a)  The  ALJ  may  change  the  time  and 
place  for  the  hearing  either  on  his  or  her 
ovm  initiative  or  at  the  request  of  a 
party  for  good  cause  shown,  or  may 
adjourn  or  postpone  the  hearing. 

(b)  The  ALJ  may  reopen  the  hearing 
for  receipt  of  new  evidence  at  any  time 
before  mailing  the  notice  of  hearing 
decision. 

(c)  The  ALJ  gives  the  parties 
reasonable  notice  of  any  change  in  time 
or  place  or  any  adjournment  or 
reopening  of  the  hearing. 

§  498.54    Joint  hearir>gs. 

When  two  or  more  affected  parties 
have  requested  hearings  and  the  same 
or  substantially  similar  matters  are  at 
issue,  the  ALJ  may,  if  all  parties  agree, 
fix  a  single  time  and  place  for  the 
prehearing  conference  or  hearing  and 
conduct  all  proceedings  jointly.  If  joint 
hearings  are  held,  a  single  record  of  the 
proceedings  is  made  and  a  separate 
decision  issued  with  respect  to  each 
affected  party. 

§  498.56    Hearing  on  new  issues. 

(a)  Basic  rules.  (1)  Within  the  time 
limits  specified  in  paragraph  (b)  of  this 
section,  the  ALJ  may,  at  the  request  of 
either  party,  or  on  his  or  her  own 
motion,  provide  a  hearing  on  new  issues 
that  impinge  on  the  rights  of  the  affected 
party, 

(2)  The  ALJ  may  consider  new  issues 
even  if  HCFA  or  the  OIG  has  not  made 
initial  or  reconsidered  determinations 
on  them,  and  even  if  they  arose  after  the 
request  for  hearing  was  filed  or  after  a 
prehearing  conference. 

(3)  The  ALJ  may  give  notice  of  hearing 
on  new  issues  at  any  time  after  the 
hearing  request  is  filed  and  before  the 
hearing  record  is  closed. 

(b)  Time  limits.  The  ALJ  will  not 
consider  any  issue  that  arose  on  or  after 
any  of  the  following  dales: 

(1)  The  effective  date  of  the 
termination  of  a  provider  agreement. 

(2)  The  dale  on  which  it  is  determined 
that  a  supplier  no  longer  meets  the 
conditions  for  coverage  of  its  services. 

(3)  The  effective  date  of  the  notice  to  a 
hospital  of  its  failure  to  remain  in 
comphance  with  the  qualifications  for 
claiming  reimbursement  for  all 
emergency  services  furnished  to 
Medicare  beneficiaries  during  the 
calendar  year. 

(4)  The  effective  date  of  the 
suspension,  or  of  the  exclusion  from 
coverage  of  services  furnished  by  a 


suspended  or  excluded  practitioner, 
provider,  or  supplier. 

(c)  Notice  and  conduct  of  hearing  on 
new  issues.  (1)  Unless  the  affected  party 
waives  its  right  to  appear  and  present 
evidence,  notice  of  the  time  and  place  of 
hearing  on  any  new  issue  will  be  given 
to  the  parties  in  accordance  with 

I  498.52. 

(2)  After  giving  notice,  the  ALJ  will, 
except  as  provided  in  paragraph  (d)  of 
this  section,  proceed  to  hearing  on  new- 
issues  in  the  same  manner  as  on  an 
issue  raised  in  the  request  for  heanng. 

(d)  Remand  to  HCFA  or  the  OIG.  At 
the  request  of  either  party,  or  on  his  or 
her  own  motion,  in  lieu  of  a  hearing 
under  paragraph  (c)  of  this  section,  the 
ALJ  may  remand  the  case  to  HCFA  or 
the  OIG  for  consideration  of  the  new 
issue  and,  if  appropriate,  a 
determination.  If  necessar>'.  the  ALJ  may 
direct  HCFA  or  the  OIG  to  return  the 
case  to  the  ALJ  for  further  proceedings. 

§  498.58    Subpoenas. 

(a)  Basis  for  issuance.  The  ALJ.  upon 
his  or  her  own  motion  or  at  the  request 
of  a  party,  may  issue  subpoenas  if  they 
are  reasonably  necessary  for  the  full 
presentation  of  a  case. 

(b)  Timing  of  request  by  a  party.  The 
party  must  file  a  written  request  for  a 
subpoena  with  the  ALJ  at  least  5  days 
before  the  date  set  for  the  hearing. 

(c)  Content  of  request.  The  request 
must: 

(1)  Identify  the  witnesses  or 
documents  to  be  produced; 

(2)  Describe  their  addresses  or 
location  with  sufficient  particularity  to 
permit  them  to  be  found;  and 

(3)  Specify  the  pertinent  facts  the 
party  expects  to  establish  by  the 
witnesses  or  documents,  and  indicate 
why  those  facts  could  not  be  established 
without  use  of  a  subpoena. 

(d)  Method  of  issuance.  Subpoenas 
are  issued  in  the  name  of  the  Secretary, 
who  pays  the  cost  of  issuance  and  the 
fees  and  mileage  of  any  subpoenaed 
witnesses. 

§  498.60    Conduct  of  hearing. 

(a)  Participants  in  the  hearing.  The 
hearing  is  open  to  the  parties  and  their 
representatives  and  technical  advisors, 
and  to  any  other  persons  whose 
presence  the  ALJ  considers  necessary  or 
proper. 

(b)  Hearing  procedures.  (1)  The  ALJ 
inquires  fully  into  all  of  the  matters  at 
issue,  and  receives  in  evidence  the 
testimony  of  witnesses  and  any 
documents  that  are  relevant  and 
material. 

(2)  If  the  ALJ  believes  that  there  is 
relevant  and  material  evidence 
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available  which  has  not  been  presented 
at  the  hearing,  he  may.  at  any  time 
before  maihng  of  notice  of  the  decision, 
reopen  the  hearing  to  receive  that 
evidence. 

(3)  The  ALJ  decides  the  order  in  which 
the  evidence  and  the  arguments  of  the 
parties  are  presented  and  the  conduct  of 
thp  hearing. 

§  4M.61     Evidence. 

Evidence  may  be  received  at  the 
hearing  even  though  inadmissible  under 
the  rules  of  evidence  applicable  to  court 
procedure.  The  AL|  rules  on  the 
iidmissibility  of  evidence. 

§  498.62    Witnesses. 

Witnesses  at  the  hearing  testify  under 
oath  or  affirmation.  The  representative 
of  each  party  is  permitted  to  examine 
his  or  her  own  witnesses  subject  to 
interrogation  by  the  representative  of 
the  other  party.  The  ALJ  may  ask  any 
questions  that  he  or  she  deems 
necessary.  The  ALJ  rules  upon  any 
objection  made  by  either  party  as  to  the 
propriety  of  any  question 

§  498.63     Oral  and  written  summation. 

The  parties  to  a  hearing  are  allowed  a 
reasonable  time  to  present  oral 
summation  and  te  file  briefs  or  other 
written  statements  of  proposed  findings 
of  fact  and  conclusions  of  law.  Copies  of 
any  briefs  or  other  written  statements 
must  be  sent  in  accordance  with 
§  498.17. 

§  498.64     Record  ot  hearing. 

A  complete  record  of  the  proceedings 
at  the  hearing  is  made  and  transcribed 
in  all  cases. 

5  498  66     Waiver  of  right  to  appear  and 
present  evidence. 

(a)  Waiver  procedures.  (1)  If  an 
affected  party  wishes  to  waive  its  right 
to  appear  and  present  evidence  at  the 
hearing,  it  must  file  a  written  waiver 
with  the  ALJ. 

(2)  if  the  affected  party  wishes  to 
withdraw  a  waiver,  it  may  do  so,  for 
good  cause,  at  any  time  before  the  ALJ 
mails  notice  of  the  hearing  decision. 

(b)  Effect  of  waiver.  If  the  affected 
party  waives  the  right  to  appear  and 
present  evidence,  the  ALJ  need  not 
conduct  an  oral  hearing  except  in  one  of 
the  following  circumstances: 

(1)  The  ALJ  believes  that  the 
testimony  of  the  affected  party  or  its 
representatives  or  other  witnesses  is 
necessary  to  clarify  the  facts  at  issue. 

(2)  HCFA  or  the  OIG  shows  good 
cause  for  requiring  the  presentation  of 
oral  evidence. 

(c)  Dismissal  for  failure  to  appear.  If. 
despite  the  waiver,  the  ALJ  sends  notice 
of  hearing  and  the  affected  party  fails  to 


appear,  or  to  show  good  cause  for  the 
failure,  the  ALJ  will  dismiss  the  appeal 
in  accordance  with  §  498.69. 

(d)  Hearing  without  oral  testimony. 
When  there  is  no  oral  testimony,  the  ALJ 
will— 

(1)  Make  a  record  of  the  relevant 
written  evidence  that  was  considered  in 
making  the  determination  being 
appealed,  and  of  any  additional 
evidence  submitted  by  the  parties: 

(2)  Furnish  to  each  party  copies  of  the 
additional  evidence  submitted  by  the 
other  party;  and 

(3)  Give  both  parties  a  reasonable 
opportunity  for  rebuttal. 

(3)  Handling  of  briefs  and  related 
statements.  If  the  parties  submit  briefs 
or  other  written  statements  of  evidence 
or  proposed  findings  of  facts  or 
conclusions  of  law.  those  documents 
will  be  handled  in  accordance  with 
§  498.17. 

§  498.68     Dismissal  of  request  for  hearing. 

(a)  The  ALJ  may.  at  any  time  before 
mailing  the  notice  of  the  decision, 
dismiss  a  hearing  request  if  a  party 
withdraws  its  request  for  a  hearing  or 
the  affected  party  asks  that  its  request 
be  dismissed. 

(b)  An  affected  party  may  request  a 
dismissal  by  filing  a  written  notice  with 
the  ALJ. 

§  498.69    Dismissal  lor  abandonment. 

(a)  The  AL|  may  dismiss  a  request  for 
hearing  if  it  is  abandoned  by  the  party 
that  requested  it. 

(b)  The  ALJ  may  consider  a  request 
for  hearing  to  be  abandoned  if  the  party 
or  its  representative — 

(1)  Fails  to  appear  at  the  prehearing 
conference  or  hearing  without  having 
previously  shown  good  cause  for  not 
appearing;  and 

(2)  Fails  to  respond,  within  10  days 
after  the  ALJ  sends  a  "show  cause" 
notice,  with  a  showing  of  good  cause. 

§  498.70    Dismissal  for  cause. 

On  his  or  her  own  motion,  or  on  the 
motion  of  a  party  to  the  hearing,  the  ALJ 
may  dismiss  a  hearing  request  either 
entirely  or  as  to  any  stated  issue,  under 
any  of  the  following  circumstances: 

(a)  Res  judicata.  There  has  been  a 
previous  determination  or  decision  with 
respect  to  the  rights  of  the  same  affected 
party  on  the  same  facts  and  law 
pertinent  to  the  same  issue  or  issues 
which  has  become  final  either  by 
judicial  affirmance  or,  without  judicial 
consideration,  because  the  affected 
party  did  not  timely  request 
reconsideration,  hearing,  or  review,  or 
commence  a  civil  action  with  respect  to 
that  determination  or  decision. 


(b)  No  right  to  hearing.  The  party 
requesting  a  hearing  is  not  a  proper 
party  or  does  not  otherwise  have  a  right 
to  a  hearing. 

(c)  Hearing  request  not  timely  filed. 
The  affected  party  did  not  file  a  hearing 
request  timely  and  the  time  for  filing  has 
not  been  extended. 

§498.71     Notice  and  effect  of  dismissal 
and  right  to  request  review. 

(a)  Notice  of  the  ALj's  dismissal 
action  is  mailed  to  the  parties.  The 
notice  advises  the  affected  party  of  its 
right  to  request  that  the  dismissal  be 
vacated  as  provided  in  S  498.72. 

(b)  The  dismissal  of  a  request  for 
hearing  is  binding  unless  it  is  vacated  by 
the  ALJ  or  the  Appeals  CounciL 

§  498  72     Vacating  a  dismissal  of  request 
for  hearing. 

An  ALJ  may  vacate  any  dismissal  of  a 
request  for  hearing  if  a  party  files  a 
request  to  that  effect  within  60  days 
from  receipt  of  the  notice  of  dismissal 
and  shows  good  cause  for  vacating  the 
dismissal.  (Date  of  receipt  is  determined 
in  accordance  with  §  498.22(b)(3).) 

§  498.74     Administrative  Law  Judge's 
decision. 

(a)  Timing,  basis  and  content.  As  soon 
as  practical  after  the  close  of  the 
hearing,  the  ALJ  issues  a  written 
decision  in  the  case.  The  decision  is 
based  on  the  evidence  of  record  and 
contains  separate  numbered  findings  of 
fact  and  conclusions  of  law. 

(b)  Notice  and  effect.  A  copy  of  the 
decision  is  mailed  to  the  parties  and  is 
binding  on  them  unless — 

(1)  A  party  requests  review  by  the 
Appeals  Council  within  the  stated  time 
period,  and  the  Council  reviews  the 
case: 

(2)  The  Appeals  Council  denies  the 
request  for  review  and  the  party  seeks 
judicial  review  by  filing  an  action  in  a 
Federal  district  court; 

(3)  The  decision  is  revised  by  an  ALJ 
or  the  Appeals  Council;  or 

(4)  The  decision  is  a  recommended 
decision  directed  to  the  Council. 

§  498.76     Removal  of  hearing  to  Appeals 
Council. 

(a)  At  any  time  before  the  ALJ 
receives  oral  testimony,  the  Council  may 
remove  to  itself  any  pending  request  for 
a  hearing. 

(b)  Notice  of  removal  is  mailed  to 
each  party. 

(c)  The  Council  conducts  the  hearing 
in  accordance  with  the  rules  that  apply 
to  ALJ  hearings  under  this  subpart. 


§  496.78    Remand  by  tt>e  Administrative 
l^^w  Judge. 

(a)  If  HCFA  or  the  OIG  requests 
remand,  and  the  affected  party  concurs 
in  writing  or  on  the  record,  the  ALJ  may 
remand  any  case  properly  before  him  or 
her  to  HCFA  or  the  OIG  for  a 
determination  satisfactory  to  the 
affected  party. 

(b)  The  ALJ  may  remand  at  any  time 
before  notice  of  hearing  decision  is 
mailed. 

Subpart  E— Appeals  Council  Review 

§  498  80    Right  to  request  Appeals  Council 
review  of  Administrative  Law  Judge's 
decision  or  dismissal. 

Either  of  the  parties  has  a  right  to 
request  Appeals  Council  review  of  the 
ALJ's  decision  or  dismissal  order,  and 
the  parties  are  so  informed  in  the  notice 
of  the  ALJ's  action. 

§  498  82     Request  for  Appeals  Council 
review. 

(a)  Manner  and  time  of  filing.  (1)  Any 
party  that  is  dissatisfied  with  an  ALJ's 
decision  or  dismissal  of  a  hearing 
request,  may  file  a  written  request  for 
review  by  the  Appeals  Council. 

(2)  The  requesting  party  or  its 
representative  or  other  authorized 
official  must  file  the  request  with  the 
OHA  within  60  days  from  receipt  of  the 
notice  of  decision  or  dismissal,  unless 
the  Council,  for  good  cause  shown  by 
the  requesting  party,  extends  the  time 
for  filing.  The  rules  set  forth  in 
§  498.40(c)  apply  to  extension  of  time  for 
requesting  Appeals  Council  review.  (The 
date  of  receipt  of  notice  is  determined  in 
accordance  with  §  498.22(c)(3).) 

(b)  Content  of  request  for  review.  A 
request  for  review  of  an  ALJ  decision  or 
dismissal  must  specify  the  issues,  the 
findings  of  fact  or  conclusions  of  law 
with  which  the  party  disagrees,  and  the 
basis  for  contending  that  the  findings 
and  conclusions  are  incorrect. 

§  498.83     Appeals  Council  action  on 
request  tor  review. 

(a)  Request  by  HCFA  or  the  OIG.  The 
Appeals  Council  may  dismiss,  deny,  or 
grant  a  request  made  by  HCFA  or  the 
OIG  for  review  of  an  ALJ  decision  or 
dismissal. 

(b)  Request  by  the  affected  party.  The 
Council  will  grant  the  affected  party's 
request  for  review  unless  it  dismisses 
the  request  for  one  of  the  following 
reasons: 

(1)  The  affected  party  requests 
dismissal  of  its  request  for  review. 

(2)  The  affected  party  did  not  file 
timely  or  show  good  cause  for  late  filing. 

(3)  The  affected  party  does  not  have  a 
right  to  review. 


(4)  A  previous  determination  or 
decision,  based  on  the  same  facts  and 
law,  and  regarding  the  same  issue,  has 
become  final  through  judicial  affirmance 
or  because  the  affected  party  failed  to 
timely  request  reconsideration,  hearing. 
Council  review,  or  judicial  review,  as 
appropriate. 

(c)  Effect  of  dismissal.  The  dismissal 
of  a  request  for  Appeals  Council  review 
is  binding  and  not  subject  to  further 
review. 

(d)  Review  panel.  If  the  Council  grants 
a  request  for  review  of  the  ALJ's 
decision,  the  review  will  be  conducted 
by  a  panel  of  at  least  two  members  of 
the  Council,  designated  by  the 
Chairperson  or  Deputy  Chairperson,  and 
one  individual  designated  by  the 
Secretary  from  the  U.S  Public  Health 
Service. 

§  498.85    Procedures  before  the  Appeals 
Council  on  review. 

The  parties  are  given,  upon  request,  a 
reasonable  opportunity  to  file  briefs  or 
other  written  statements  as  to  fact  and 
law,  and  to  appear  before  the  Appeals 
Council  to  present  evidence  or  oral 
arguments.  Copies  of  any  brief  or  other 
written  statement  must  be  sent  in 
accordance  with  §  498.17. 

§  498.86    Evidence  admissible  on  review. 

(a)  The  Appeals  Council  may  admit 
evidence  into  the  record  in  addition  to 
the  evidence  introduced  at  the  ALJ 
hearing,  (or  the  documents  considered 
by  the  ALJ  if  the  hearing  was  waived),  if 
the  Council  considers  that  the  additional 
evidence  is  relevant  and  material  to  an 
issue  before  it. 

(b)  If  it  appears  to  the  Council  that 
additional  relevant  evidence  is 
available,  the  Council  will  require  that  it 
be  produced. 

(c)  Before  additional  evidence  is 
admitted  into  the  record — 

(1)  Notice  is  mailed  to  the  parties 
(unless  they  have  waived  notice)  stating 
that  evidence  will  be  received  regarding 
specified  issues;  and 

(2)  The  parties  are  given  a  reasonable 
time  to  comment  and  to  present  other 
evidence  pertinent  to  the  specified 
issues. 

(d)  If  additional  evidence  is  presented 
orally  to  the  Council,  a  transcript  is 
prepared  and  made  available  to  any 
party  upon  request. 

§  498.88    Decision  or  remand  by  the 
Appeals  Council. 

(a)  W^hen  the  Appeals  Council 
reviews  an  ALJ's  decision  or  order  of 
dismissal,  or  receives  a  case  remanded 
by  a  court,  the  Council  may  either  issue 
a  decision  or  remand  the  case  to  an  ALJ 
for  a  hearing  and  decision  or  a 


recommended  decision  for  final  decision 
by  the  Council. 

(b)  In  a  remanded  case,  the  ALJ 
initiates  additional  proceedings  and 
takes  other  actions  as  directed  by  the 
Council  in  its  order  of  remand,  and  may 
take  other  action  not  inconsistent  with 
that  order. 

(c)  Upon  completion  of  all  action 
called  for  by  the  remand  order  and  any 
other  consistent  action,  the  ALJ 
promptly  makes  a  decision  or,  as 
specified  by  the  Council,  certifies  the 
case  to  the  Council  with  a  recommended 
decision. 

(d)  The  parties  have  20  days  from  the 
date  of  a  notice  of  a  recommended 
decision  to  submit  to  the  Council  any 
exception,  objection,  or  comment  on  the 
findings  of  fact,  conclusions  of  law,  and 
recommended  decision. 

(e)  After  the  20-day  period,  the 
Council  issues  its  decision  adopting, 
modifying  or  rejecting  the  ALJ's 
recommended  decision. 

(f)  If  the  Council  does  not  remand  the 
case  to  an  ALJ,  the  following  rules 
apply: 

(1) The  Councils  decision — 

(i)  Is  based  upon  the  evidence  in  the 
hearing  record  and  any  further  evidence 
that  the  Council  receives  during  its 
review; 

(ii)  Is  in  writing  and  contains  separate 
numbered  findings  of  fact  and 
conclusions  of  law:  and 

(iii)  May  modify,  affirm,  or  reverse  the 
ALJ's  decision. 

(2)  A  copy  of  the  Council's  decision  is 
mailed  to  each  party. 

§  498.90    Effect  of  Appeals  Cour>cil 
decision. 

(a)  The  decision  of  the  Appeals 
Council  is  binding  unless — 

(1)  The  affected  party  has  a  right  to 
judicial  review  and  timely  files  a  civil 
action  in  a  district  court  of  the  United 
States;  or 

(2)  The  Council  reopens  and  revises 
its  decision  in  accordance  with 

§  498.102. 

(b)  Section  498.5  specifies  the 
circumstances  under  which  an  affected 
party  has  a  right  to  seek  judicial  review. 

§  498.95    Extension  of  time  for  seetcing 
Judicial  review. 

(a]  Any  affected  party  that  is 
dissatisfied  with  an  Appeals  Council 
decision  and  is  entitled  to  judicial 
review  must  commence  civil  action 
within  60  days  from  receipt  of  the  notice 
of  the  Council's  decision  (as  determinea 
under  S  498.22(c)(3)).  unless  the  Council 
extends  the  time  in  accordance  with 
paragraph  (c)  of  this  section. 
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(b)  The  request  for  extension  must  be 
filed  in  writing  with  the  Council  before 
the  60-day  period  ends. 

(c)  For  good  cause  shown,  the  Council 
may  extend  the  time  for  commencing 
civil  action. 

Subpart  F — Reopening  of  Decisions 
Made  by  Administrative  Law  Judges  or 
the  Appeals  Council 

§  498  100     Basis,  timing,  arxi  authority  for 
reopening  an  AU/  or  Council  decision. 

(a)  Basis  and  timing  for  reopening.  An 
ALJ  of  Appeals  Council  decision  may  be 
reopened,  within  60  days  from  the  date 
of  the  notice  of  decision,  upon  the 
motion  of  the  AL]  or  the  Council  or  upon 
the  petition  of  either  party  to  the 
hearing. 

(b)  Authority  to  reopen.  (1)  A  decision 
of  the  Appeals  Council  may  be  reopened 
only  by  the  Appeals  Council. 

(2)  A  decision  of  an  AL)  may  be 
reopened  by  that  ALJ,  by  another  AI.I  if 
that  one  is  not  available,  or  by  the 
Appeals  Council.  For  purposes  of  this 
paragraph,  an  AL)  is  considered  to  be 
unavailable  if  the  AL]  has  died, 
terminated  employment,  or  been 
transferred  to  another  duty  station,  is  on 
leave  of  absence,  or  is  unable  to  conduct 
a  hearing  because  of  illness. 

§498.102    Revision  of  reopened  decision. 

(a)  Revision  based  on  new  evidence. 
If  a  reopened  decision  is  to  be  revised 
on  the  basis  of  new  evidence  that  was 
not  included  in  the  record  of  that 
decision,  the  AL)  or  the  Appeals 
Council — 

(1)  Notifies  the  parties  of  the  proposed 
revision;  and 

(2)  Unless  the  parties  waive  their  right 
to  hearing  or  appearance — 

(i)  Grants  a  hearing  in  the  case  of  an 
ALJ  revision:  and 

(ii)  Grants  opportunity  to  appear  in 
the  case  of  a  Council  revision. 

(b)  Basis  for  revised  decision  and 
right  to  review.  (1)  If  a  revised  decision 
is  necessary,  the  ALJ  or  the  Appeals 
Council,  as  appropriate,  renders  it  on 
the  basis  of  the  entire  record. 

(2)  If  the  decision  is  revised  by  an 
ALJ,  the  Appeals  Council  may  review 
that  revised  decision  at  the  request  of 
either  party  or  on  its  own  motion. 

§496.103    Notice  and  effect  of  revised 
decision. 

(a)  Notice.  The  notice  mailed  to  the 
parties  states  the  basis  or  reason  for  the 
revised  decision  and  informs  them  of 
their  right  to  Appeals  Council  review  of 
an  ALJ  revised  decision,  or  to  judicial 
review  of  a  Council  reviewed  decision. 

(b)  Effect — (1 )  AL/  revised  decision. 
An  AL)  revised  decision  is  binding 


unless  it  is  reviewed  by  the  Appeals 
Council. 

(2)  Appeals  Council  revised  decision. 
A  Council  revised  decision  is  binding 
unless  a  party  files  a  civil  action  in  a 
district  court  of  the  United  States  within 
the  time  frames  specified  in  §498.95. 

C.  Correction  of  Cross  References 

References  to  Subpart  O  of  Part  405  of 
this  chapter  are  corrected  or.  if 
unnecessary  or  inappropriate,  are 
removed  as  follows: 

§405.705    I  Amended  I 

1.  In  paragraph  (b),  the  parenthetical 
reference  to  "see  Subpart  O  of  this  Part 
405"  is  removed. 

§405.1901     [Amended! 

2.  In  paragraph  (eJ(B),  the 
parenthetical  reference  to  "See 
§  405.1505(m)"  is  removed. 

§405.1905    (Amended) 

3.  In  paragraph  (b).  the  parenthetical 
reference  is  revised  to  read  "(Appeals 
procedures  are  set  forth  in  Part  498  of 
this  Chapter.)". 

§405.2402     lAmendedl 

4.  In  paragraph  (f).  "Subpart  O  of  this 
part."  is  changed  to  "Part  498  of  this 
chapter.". 

§405.2404     lAmendedl 

5.  In  paragraph  (b)(3).  "Subpart  O  of 
this  part."  is  changed  to  "Part  498  of  this 
chapter." 

§416.25    (Amended) 

6.  In  paragraph  (f).  "Part  405,  Subpart 
O  of  this  chapter."  is  changed  to  "Part 
498  of  this  chapter.". 

§416.35    lAmendedl 

7.  In  paragraph  (b)(3).  "Part  405, 
Subpart  O  of  this  chapter."  is  changed  to 
"Part  498  of  this  chapter.". 

§420.3    (Amended) 

8.  In  paragraph  (a),  "Subpart  O  of  Part 
405  of  this  chapter"  is  changed  to  'Part 
498  of  this  chapter", 

§431.153    (Amended) 

9.  In  paragraph  (d)(1),  "Part  405.. 
Subpart  O  of  this  title"  is  changed  to 
"Part  498  of  this  chapter". 

§485.74    (Amended) 

10.  "Part  405,  Subpart  O  of  this 
chapter,"  is  changed  to  "Part  498  of  this 
chapter,". 

§489.16    (Amended) 

11.  In  paragraph  (c)(2).  "Part  405. 
Subpart  O  of  this  chapter."  is  changed  to 
"Part  498  of  this  chapter.". 


§489.53     (Amended) 

12.  In  paragraph  (d).  "Subpart  O  of 
Part  405  of  this  chapter."  is  changed  to 
"Part  498  of  this  chapter,". 

§  1001.3    (Amended) 

13.  (n  the  first  line,  "Subpart  O  of  Part 
405  of  this  title"  is  changed  to  "Part  498 

of  this  title". 

§  1001.128    (Amended) 

14.  a.  In  paragraph  (b),  the  cross 
reference  is  changed  to  "Subpart  D  of 
Part  498  of  this  title". 

b.  In  paragraph  (c),  the  cross-reference 
is  changed  to  "Subpart  E  of  Part  498  of 
this  title". 

§1001.134     (Amended) 

15.  In  paragraph  (b)(2)(ii).  "Subpart  O 
of  Part  405  of  this  title"  is  changed  to 
"Part  498  of  this  title". 

§  1001.201     (Amended) 

16.  In  paragraph  (c),  "Subpart  O  of 
Part  405  of  this  title"  is  changed  to  "Part 
498  of  this  title". 

§  1004.100    (Amendedl 

17.  In  paragraph  (g),  "Subpart  O  of 
Part  405  of  this  title"  is  changed  to  "Part 
498  of  this  lifln  ' 

§1004.130    (Amended) 

18.  In  paragraph  (a)(1),  the  cross 
reference  is  changed  to  "Part  498  of  this 
title". 

(Catalog  of  Federal  Domestic  Assistance 
IProgram,  No.  13.773,  Medicare — HoBpitnl 
Insurance:  and  No.  13.774.  Medicare — 
Supplementary  Medical  Insurance) 

Dated:  March  4, 1987. 
William  L.  Roper, 

Administrator.  Health  Care  Financing 
Administration. 

Approved:  March  13. 1987. 
Otis  R.  Bowen, 
Secretary. 
[FR  Doc.  87-13124  Filed  8-11-87:  8:45  am.) 
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DEPARTMENT  OF  IWl  INTERIOR 
Office  of  the  Secretary 
43CFR  Part  11 

Superfund  and  Clean  Water  Act; 
Natural  Resource  Damage 
Assessments  Response  to  Comments 

AGENCY;  Ueparlment  of  the  Interior. 
action;  .Notice  of  response  to 
comments. 

summary:  This  notice  responds  to  the 
comments  received  by  the  Department 
on  whether  an  amendment  should  be 


proposed  to  the  final  natural  resource 
damage  assessment  rule  to  add  an 
exception  to  the  damage  determination 
decision  rule  for  "special  resources."  As 
described  in  the  final  rule,  damages  are 
for  compensation  to  the  public  for 
injuries  to  public  natural  resources.  The 
final  rule  stipulates  that  damages  are 
the  lesser  of  restoration  or  replacement 
costs,  or  a  diminution  of  use  value.  The 
final  rule  establishes  procedures  for 
assessing  damages  to  natural  resources 
resulting  from  a  discharge  of  oil  or  a 
release  of  a  hazardous  substance  and 
compensable  under  either  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA),  as  amended,  or  under 
the  Clean  Water  Act  (CWA).  For  the 
reasons  set  out  in  this  notice,  the 
Department  has  determined  that  it  is  not 
appropriate  to  propose  an  amendment  at 
this  time  relating  to  "special  resources." 

Section  301(c)  of  CERCLA  requires  the 
promulgation  of  two  types  of 
regulations,  standard,  simplified  "type 
A"  procedures,  and  alternative  "type  B" 
procedures  to  be  used  in  individual 
cases.  The  final  rule  establishing  the 
general  assessment  process  and 
containing  the  type  B  procedures  was 
published  on  August  1, 1986  (51  FR 
27674).  The  final  type  A  rule  containing 
simplified,  standardized  procedures  for 
assessments  in  coastal  and  marine 
environments  was  published  on  March 
20, 1987  (52  FR  9042).  Both  rules  will  be 
codified  as  one  rule  at  43  CFR  Part  11. 

In  the  preamble  to  the  August  1, 1988, 
rule,  the  Department  requested 
additional  public  comment  on  the 
concept  of  a  "special  resources" 
exception  to  the  damage  determination 
decision  rule.  This  notice  presents  the 
Department's  response  to  those 
comments  and  the  Department's  reasons 
for  not  proposing  an  amendment  to  the 
final  rule  for  a  special  resource 
exception  at  this  time. 
ADDRESS:  CERCLA  301  Project,  Room 
4354.  Department  of  the  Interior,  1801  C 
Street.  NW.,  Washington,  DC  20240 
[Regular  business  hours  7:45  a.m.  to  4:15 
p.m..  Monday  through  Friday]. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Rosenberger  (202)  343-1301;  Linda 
BuHington  (202)  343-1301;  Willie  Taylor 
(202)  343-7531;  Alison  Ling  (415)  556- 
8807. 

SUPPLEMENTARY  INFORMATION:  The 

concept  of  a  special  resource  exception 
was  proposed  by  the  Department  in  a 
Notice  of  Proposed  Rulemaking 
published  on  December  20, 1985  (50  FR 
52126).  A  request  for  additional 
comments  on  the  special  resources 
exception  was  published  with  the  final 
rule  published  on  August  1, 1986  [51  FR 


at  27724).  with  comments  requested  by 
September  29, 1986.  The  comment  period 
was  extended  retroactively  from 
November  13, 1986,  to  Nov'ember  28, 
1986  (51  FR  41131).  At  that  time  the 
Department  indicated  that  it  would 
respond  to  the  comments  submitted  and 
would,  if  necessary,  propose 
amendments  to  the  final  rule  relating  to 
special  resources. 

I.  Background 

Proposed  Rule 

In  the  December  20, 1985,  Notice  of 
Proposed  Rulemaking  the  Department 
proposed  that  the  natural  resource 
damage  assessment  rule  provide  an 
exception  to  the  genera!  common  law 
rule  that  damages  are  the  lesser  of 
restoration  or  replacement  costs,  or  a 
diminution  of  use  values  for  a  narrow 
class  of  resources  called  "special 
resources."  The  proposed  rule  would 
have  allowed  the  trustee  to  elect  to  use 
restoration  or  replacement  costs  as  the 
measure  of  damages  when  a  special 
resource  was  injured,  so  long  as  the 
restoration  or  replacement  costs  were 
not  "grossly  disproportionate  to  the 
benefits  gained." 

Special  resources  were  defined  in  the 
proposed  rule  as  those  natural  resources 
that  had  been  set  aside  and  committed 
to  a  specific  use  by  law  before  the 
discharge  of  oil  or  release  of  a 
hazardous  substance  was  detected.  The 
term  included  resources  set  aside 
primarily  to  preserve  wildlife  habitat  or 
other  unique  and  sensitive 
environments.  It  did  not  include 
resources  set  aside  but  committed  to 
multiple-use  management,  resources 
listed  on  administratively  determined 
lists  for  special  protection,  or  resources 
protected  by  regulatory  statutes.  The 
intent  of  this  concept  was  to  create  a 
very  narrow  exception  to  the  general 
common  law  definition  of  damages  to 
address  situations  where  Congress  or 
State  legislatures  have  explicitly 
determined  that  certain  natural 
resources  are  worthy  of  protection  even 
if  their  use  values  are  relatively  low. 

Many  comments  were  received  on  the 
special  resources  exception  included  in 
the  December  20, 1985,  proposed  rule. 
These  comments  were  diverse  and 
reflected  differing  perceptions  of  the 
distinction  the  Department  had  drawn  in 
the  definition  of  special  resources.  For 
example,  many  comments  indicated  that 
the  provisions  relating  to  special 
resources  were  too  vague,  and  gave  the 
trustee  too  much  discretion  in 
determining  what  a  special  resource  is 
and  what  the  reasonable  cost  would  be 
for  the  restoration  or  replacement  of  a 
special  resource.  Some  comments  stated 


that  the  definition  in  the  proposed  rule 
was  so  narrow  as  to  restrict  the  trustee's 
authority  to  choose  which  resources 
would  warrant  damages  for  full 
restoration  or  replacement  costs.  Other 
comments  questioned  whether  the 
Department  had  the  statutorv'  authority 
to  create  any  such  exception  to  the 
general  common  law  definition  of 
damages. 

Final  Rule 

In  the  final  rule  published  August  1, 
1986,  the  Department  deleted  the  special 
resource  exception  from  the  rule. 
requesting  further  comment  on  the 
concept  of  a  special  resource  exception. 
The  Department  was  uncertain  whether 
such  an  exception  would  be  necessary 
and  what  the  effects  of  any  such 
exception  would  be.  In  addition,  the 
Department  was  unsure  if  an  exception 
would  result  in  inappropriate  cost 
shifting  or  whether  any  exception  would 
actually  result  in  furthering  the  intent  of 
a  Congressional  or  a  State  legislature's 
treatment  or  management  of  particular 
natural  resources. 

To  assist  the  Department  in 
reexamining  the  concept,  additional 
public  comment  was  requested  on  the 
following  three  issues;  (1)  Should  there 
be  an  exception  to  the  general  common 
law  definition  of  dam.ages  for  special 
resources?  (2)  If  there  is  an  exception  for 
special  resources,  what  natural 
resources  should  be  included  in  the 
definition  of  special  resources?  and  (3) 
What  is  the  rational  basis  for  including 
some  natural  resources  and  excluding 
others  from  the  classification  of  special 
resources? 

IL  Responses  to  Comments 

Ten  comments  were  received  on  the 
issues  raised  by  the  Department.  These 
comments  and  the  Department's 
response  to  these  comments  are 
summarized  below. 

Issue  1:  Should  there  be  an  exception 
to  the  general  common  law  definition  of 
damage  for  special  resources? 

The  comments  were  evenly  divided  on 
this  issue.  Several  comments  agreed  that 
a  narrow  exception  was  appropriate. 
Other  comments  stated  that  failure  to 
maintain  an  exception  would  be  wholly 
inconsistent  with  the  intent  of  Congress, 
in  that  Congress  intended  that 
restoration  costs  should  be  the 
presumptive  measure  of  damages. 
Another  comment  noted  that,  with 
respect  to  certain  natural  resources,  the 
exception  is  required  as  a  matter  of  law. 
This  comment  stated  that,  unless  there 
is  this  exception,  the  Department  will  be 
in  violation  of  laws  such  as  the 
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h.r.ii.mgered  Speiu-s  Af  t  and  the 
Stigratory  Bird  Treaty  Act. 

Other  comments  stated  that  neither 
the  statutory  language  of  CEKCI^  nor 
its  legislative  history  authoriztMl  such  an 
exception.  One  comment  stated  that  if 
Congress  had  intended  that  differential 
treatment  of  natural  resources  be  made 
in  conducting  assessments  under 
CERCLA.  it  would  have  said  so.  The 
comment  therefore  concluded  that  the 
Department  does  not  have  the  authority 
to  do  so.  Another  comment  noted  that 
the  purpose  of  CERCLA  is 
compensation,  not  punishment.  This 
comment  pointed  out  that  other 
environmental  and  conservation 
statutes  contain  pollution  penalties 
already,  so  CEKCIJV  should  not  be  used 
for  such  purposes  Another  comment 
stated  that  the  exception  in  the 
proposed  rule  threatened  to  swallow  the 
rule,  since  special  resources  were 
defined  broadly  as  resources  committed 
by  law  to  any  specific  use. 

In  response  to  these  comments,  the 
Department  notes  that  it  agrees  that 
there  is  no  specific  statutory  provision 
in  CERCLA  providing  for  or  prohibiting 
a  special  resource  exception.  The 
Department  also  notes  that  there  is  no 
explicit  language  in  CERCI.A  that  states 
that  damages  are  to  be  solely  in  the  form 
of  restoration  costs.  Because  CERCLA 
does  not  require  that  restoration  costs 
be  the  sole  measure  of  damages  and 
because  the  legislative  history 
specifically  states  that  the  general 
common  law  definition  of  damages  is  to 
be  followed,  the  Department  does  not 
believe  that  restoration  costs  are  the 
presumptive  measure  of  damages.  The 
Department  points  out  that  the 
legislative  history  of  the  Act  indicates 
that  Congress  intended  that  traditional 
common  law  notions  of  damages  should 
apply.  The  Department  considers  that 
the  language  contained  in  section  301(c) 
provides  sufficient  authority  to  develop 
"best  available"  procedures  to 
determine  damages  including,  if 
necessary,  providing  for  exceptions  to 
the  damage  determination  decision  rule. 
The  Department  also  agrees  that  a 
broad  exception  could  swallow  the  rule, 
and  that  there  would  have  to  be  a 
workable  basis  for  establishing  a  well- 
crafted,  narrow  exception,  if  one  were  to 
be  provided. 

The  Department  agrees  with  the 
comments  stating  that  the  assessment  of 
damages  should  be  based  on 
compensation  for  injuries  to  natural 
resources,  not  pollution  penalties.  A 
fundamental  principle  of  the  theory 
developed  in  the  rule  is  that  natural 
resource  damages  are  compensatory. 


not  punitive  (see  51  FR  27880.  August  1, 
1966). 

The  Department  does  not  agree  that  a 
special  resources  excf^plion  is  required 
within  the  rule  to  avoid  violating  the 
Endangered  Species  Act  or  the 
Migratory  Bird  Treaty  Act.  Both  of  those 
acts  are  fully  applicable  to  the  effects  of 
any  discharge  or  release,  cleanup,  and 
restoration  efforts  undertaken  by 
Federal  and  State  trustees.  However, 
those  acts  do  not  mandate  the 
replacement  of  habitat  or  species 
covered,  but  rather  establish  penalties 
for  taking  and  regulatory  procedures  for 
the  protection  of  the  species  and  their 
habitat.  Potentially  responsible  parties 
may  be  subject  to  the  penalty  provisions 
of  the  acts  if  they  have  violated  their 
terms,  and  the  trustee  must  comply  with 
the  procedural  requirements  of 
S  11.17(b)  of  the  rule  in  the  development 
of  restoration  plans. 

Another  comment  disputed  the 
Department's  interpretation  of  the 
common  law  rule,  stating  that  the 
common  law  recognizes  in  numerous 
instances,  e.g.,  government 
condemnation  of  property,  that  the 
measure  of  damages  is  the  costs  of 
repair  or  replacement,  not  diminution  in 
value. 

The  Department  recognizes  that  there 
are  exceptions  to  the  common  law  rule. 
The  Department  believes,  however,  that 
it  has  correctly  interpreted  the 
application  of  the  general  common  law 
principle  of  compensation  for  injuries  to 
natural  resources. 

Several  comments  stated  that  there 
are  resources,  that,  if  injured,  should  be 
restored  or  replaced,  even  if  this  remedy 
is  more  costly  than  the  costs  associated 
with  a  diminution  of  use.  These 
comments  noted  that  a  special  resource 
exception  is  the  only  means  of  ensuring 
adequate  funds  to  undertake  the 
necessary  restoration  or  replacement. 
Another  comment  noted  that  sharp 
increases  in  environmental  liability 
litigation,  with  large  damage  claims,  has 
caused  a  serious  crisis  in  the  availability 
of  insurance  to  cover  this  type  of  risk. 
This  comment  stated  that,  since 
damages  under  CERCLA  are  awarded 
on  a  no-fault  basis,  it  is  especially 
important  to  avoid  the  imposition  of 
excessive  awards.  One  comment  also 
pointed  out  that  to  require  payment  of 
restoration  costs  that  exceed  the  value 
society  attached  to  the  resource  would 
channel  society's  resources  into  lesser 
valued  uses. 

The  Department  notes  that  the 
purpose  of  section  301(c)  of  CERCLA  is 
to  establish  regulations  that  provide 
procedures  for  the  assessment  of 
damages  for  injury  to,  destruction  of.  or 


loss  of  nafur.il  resources  Thf  Act  also 
states  that  the  rf^ulations  are  to 
consider  the  ability  of  the  resource  to 
recover.  Therefore,  the  Department 
notes  that  the  purpose  of  a  natural 
resource  damdjiP  assessment,  performed 
in  accordance  with  this  rule,  is  to  arrive 
at  an  award  that  compensates  for 
injuries  to  natural  resources,  rather  than 
ensuring  immediate  and  full  restoration 
of  the  injured  resources.  The 
Department  points  out  that  the  rule  will 
not  result  in  excessive  awards.  The 
puipose  of  the  rule  is  to  measure 
compensation  for  injury  to  natural 
resources.  By  comparing  restoration  and 
replacement  costs  against  diminution  of 
use.  appropriate  and  reasonable 
compensation  can  be  derived,  using 
traditional  principles  of  common  law,  as 
intended  by  Congress. 

One  comment  noted  that  it  would  be 
premature  to  consider  such  a  significant 
deviation  from  the  common  law  rule 
before  there  is  evidence  that  the  rule  is 
somehow  defective  with  respect  to  such 
resources.  Other  comments  felt  that,  due 
to  the  flexibility  in  the  type  B  rule  of 
allowing  the  use  of  nonmarket  valuation 
methods  where  markets  do  not  exist,  it 
is  unlikely  that  the  rule  will  be  found  to 
provide  socially  inadequate  or 
inappropriate  compensation. 

One  of  the  comments  indicated  that,  if 
experience  shows  that  the  rule  does  not 
cover  such  resources,  the  Department 
can  consider  some  exception  in  the  two- 
year  review.  Another  comment, 
however,  stated  that  an  exception  could 
be  justified,  even  in  the  absence  of  "on 
the  ground  experience."  since  the 
effectiveness  of  the  exception  could  be 
assessed  at  the  biennial  review  of  the 
rule. 

The  Department  agrees  that  it  would 
be  premature  to  consider  such  a 
significant  deviation  from  the  common 
law  approach  of  the  rule  before  there  is 
evidence  that  the  rule  is  shown  to  be 
defective  with  respect  to  certain 
resources.  The  Department  points  out 
that  the  procedures  described  in  the 
type  B  rule,  particularly  the  nonmarket 
methodologies,  do  measure  a  broad 
spectrum  of  public  uses,  and  provide 
methodologies  for  assessment  of 
damages  applicable  to  all  natural 
resources.  The  Department 
acknowledges  that  one  way  to 
determine  the  need  for  a  special 
resource  exception  would  be  to 
construct  an  exception  at  this  time  and 
review  that  exception  at  the  biennial 
review.  However,  as  discussed 
elsewhere,  the  Department  believes  that, 
however  crafted,  if  there  is  an  exception 
there  would  be  a  tendency  to  designate 
everything  as  a  "special "  resource.  As 


such,  any  special  resource  exception  af 
this  time  could  very  likely  negate  the 
general  common  law  rule.  Consequently, 
the  justifiable  need  for  a  carefully 
crafted  special  resource  exception  might 
be  impossible  to  determine  because  of 
the  potential  for  inappropriate 
invocation  of  any  special  resource 
exception.  The  Department  notes  that 
the  biennial  review  will  provide  an 
appropriate  opportunity  to  determine 
whether  an  exception  to  the  damage 
determination  rule  for  "special" 
resources  needs  to  be  reconsidered. 

Finally  one  comment  suggested  that  a 
narrow  exception  might  be  allowed  that 
would  include:  (a)  A  requirement  that 
Congress  make  an  express 
determination,  and  state  the  basis  for  its 
determination,  or  that  a  State  legislature 
propose  such  a  determination  (subject  to 
approval  under  the  terms  of  CERCLA) 
that  certain  resources  are  to  be 
designated  as  "special"  because  their 
value  to  the  public  or  the  environment  is 
such  that  they  are  worthy  of  protection, 
even  though  their  use  values  may  be 
relatively  low;  and  (b)  a  requirement 
that  the  legislative  action  is  being  taken 
for  the  express  purpose  of  identifying 
special  resouces  under  the  CERCLA 
natural  resource  damage  assessment 
regulations.  The  comment  concluded 
that  these  requirements  could  help  avoid 
much  uncertainty  and  litigation  over  the 
class  of  resources  deemed  "special"  for 
purposes  of  damage  assessments  under 
CERCLA. 

The  Department  beheves  that  it  would 
not  be  appropriate  to  shift  the 
responsibility  for  determining  the  need 
for  and  potential  scope  of  a  spedal 
resource  exception  to  Congress,  when 
the  responsibility  for  developing  the  full 
scope  of  the  assessment  regulations  has 
already  been  delegated  to  the  President, 
and  in  turn,  the  Department. 

Issue  Z-  If  there  is  an  exception,  what 
natural  resources  should  be  included  in 
the  definition? 

Several  of  the  comments  stated  that 
there  should  be  a  broad  definibon  of 
special  resources.  Some  of  these 
comments  indicated  that  all  natural 
resources  that  are  considered  by  the 
trustee,  or  pursuant  to  the  law  of  a  State, 
to  be  environmentally  unique, 
irreplaceable,  or  are  given  specific 
protection  should  be  included  in  any 
definition.  Other  comments  suggested 
that  it  IS  the  importance  of  the  resources 
to  the  environment,  not  whether  the 
legislature  made  the  necessary  findings 
and  erected  the  correct  protective 
scheme,  that  should  determme  whether 
a  resource  is  a  special  resource.  Other 
comments  noted  that  the  definition 
should  include  resources  that  are 
identified  for  special  protection  under 


international  treaties  to  which  the 
United  States  is  a  party,  as  well  as 
resources  identified  administratively  as 
falling  within  a  protected  class. 

Some  comments  gave  examples  of 
resources  or  ereas  that  should  be  given 
special  protection.  The  examples  given 
included:  Designated  cnt>cal  habitat 
areas  for  rare,  threatened,  and 
endangered  species;  areas  that  have 
been  set  aside  by  Congress  or  a  State 
legislature  as  unique  ecosystems; 
ecosystems  that  are  extremely  fragile 
with  long  recovery  times;  unique  and 
rare  plant  and  animal  communities; 
areas  seasonally  important  to  fish  and 
wildlife  populations;  shellfish  or  finfish 
spawning  or  nursery  areas;  critical  areas 
for  groundwater  recharge;  aquifers; 
forest  preserves  where  development  is 
significantly  limited;  wildlife 
sanctuaries;  wetlands;  National  or  State 
wildlife  refuges;  game  management 
areas;  Bureau  of  Land  Management 
"areas  of  critical  environmental 
concern;"  and  National  Manne 
Sanctuaries  or  National  Estuarine 
Research  Reserves;  and  marine 
mammals  that  are  protected  under 
regulations  adopted  pursuant  to 
statutes. 

The  Department  acknowledges  that, 
for  one  reason  or  another,  almost  all 
Federal  or  State  resources  that  are 
defined  as  natural  resources  pursuant  to 
section  101(16)  of  CERCLA  could 
arguably  be  included  within  a  definition 
of  a  special  resource.  TTie  Department 
notes  that  a  broad  definition  of  a  special 
resource  proposed  by  some  comments 
would  result  in  a  large  degree  of 
uncertainty,  thereby  greatly  increasing 
litigation  over  the  validity  of  the 
assessments.  Therefore,  the  creation  of 
a  broad  special  resource  exception 
would,  for  all  practical  purposes,  change 
the  primary  damage  measurement 
decision  rule. 

Some  of  the  comments  stated  that,  if 
there  is  to  be  such  an  exception,  it 
should  be  very  narrow  in  scope.  One  of 
these  comments  noted  that  any 
exception  must  be  limited  to  truly 
unique  resources  that  cannot  be 
addressed  adequately  by  the  rule. 
Another  comment  stated  that  such  an 
exception  could  include  species  listed  as 
threatened  or  endangered  pursuant  to 
the  Endangered  Species  Act  and  the 
critical  habitats  specifically  designated 
by  that  Act.  and  the  unique  areas  in 
National  Parks  and  National 
Monuments.  The  comment  suggested 
that  the  Department  could  use  the 
definition  in  the  proposed  type  B  rule  as 
a  starting  point,  if  necessary,  and  then 
develop  a  list  of  resources  considered 
special  to  avoid  misunderstandings, 
with  additions  or  deletions  proposed 


after  there  has  been  some  actual 
experience  with  the  rule. 

As  stated  earlier,  the  Department 
agrees  that  any  exception  tc  the  general 
damage  determination  rule  would  have 
to  be  carefully  worded  to  be  workable 
and  to  not  abrograte  the  general 
common  law  rule.  The  Department  notes 
that  any  listing  of  resources  might  result 
in  a  perceived  inequitable  treatment  for 
those  resources  that  might  be 
considered  "special"  by  some,  but  were 
not  included  on  the  pubhshed  list. 

Some  of  the  comments  stated  that  the 
timing  of  the  grant  of  protection  is  not 
relevant,  while  others  stated  that 
inclusion  of  a  particular  resource  should 
be  allowed  so  long  as  it  could  have  been 
included  with  other  similar  protected 
resources  pursuant  to  existing  law.  One 
of  these  comments  suggested  that,  if  a 
particular  posf-discovery  designation  is 
improper  and  'unrelated  to  previously 
enacted  legislation  and  regulations,  it 
can  be  corrected  through  administrative 
or  court  review. 

The  Department  points  out  that, 
because  of  the  fact  that  damage 
assessments  calculated  m  accordance 
with  the  final  rule  are  accorded  the 
rebuttable  presumption,  some  element  of 
predictability  is  necessary  To  allow  a 
post-event  determination  of  the 
"special"  nature  of  the  resources  injured 
would  result  in  findings  that  are  both 
unpredictable  and  possibly  punitive  in 
nature. 

One  comment  suggested  that  if  may 
be  appropriate  for  a  trustee  to  pursue 
restoration  based  on  either  (a)  Ger»eric 
criteria  that  define  environmental  values 
and  that  meet  with  scientifically 
accepted  concepts  of  value;  or  (b)  a 
measurement  of  intrinsic  value.  OiYe 
comment  noted  that  measurements  of 
intrinsic  value  are  currently  possible, 
but  the  methodologies  are  still  evoMng. 
However,  the  comment  suggested  that 
these  methodologies  could  be  applied  on 
a  case-by-case  basis.  The  comment 
concluded  that  a  valuation  methodology 
should  encompass  aesthetic,  ecological, 
and  educational  values  that  are  difficult 
to  quantify,  as  well  as  the  recreational 
and  commercial  values  that  are 
somewhat  more  amenable  to 
appropriately  applied  standard 
economic  methodologies. 

The  Department  notes  that  techniques 
to  define  environmental,  including 
"intrinsic,"  values  in  saentifically 
accepted  ways  were  reviewed  in  the 
preparation  of  the  final  rule.  Those 
methodologies,  which  were  found  to 
meet  the  CERCLA  mandated  "best 
available  procedures,"  were 
incorporated  into  the  final  rule.  In  the 
preamble  to  the  final  rule,  the 
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Department  noted  that  It  was  impossible 
to  review  all  potential  damage 
determination  methodologies  and. 
therefore,  allowed  the  use  of  any 
damage  determination  methodology  that 
might  meet  the  acceptance  criterion  of 
"willingness  to  pay"  in  a  cost-effective 
manner.  The  Department  also  notes 
other  methodologies  to  measure 
damages  exist  that  do  not  meet  this 
criterion.  However,  if  a  rebuttable 
presumption  is  sought  for  the  damage 
assessment,  all  of  the  guidance  found  in 
the  regulation  must  be  followed. 

Issue  3:  What  is  the  rational  basis  for 
including  some  resources  and  excluding 
others  from  the  classification? 

The  comments  that  supported  the 
creation  of  an  exception  expressed  their 
views  of  the  basis  for  the  classification. 
Some  of  these  comments  stated  that 
only  retention  of  the  concept  of  special 
resources,  and  a  broad  definition  of 
these  resources,  can  result  in  a  fair 
assessment  of  damages,  and  allow 
States  to  properly  discharge  their  duties 
as  trustees  in  accordance  with  their  own 
law.  One  comment  stated  that,  since 
fines  for  "taking"  of  endangered  species 
are  not  used  for  their  restoration  or 
replacement,  funds  should  be  made 
available  for  restoring  or  replacing  lost 
and  injured  endangered  species  or  their 
designated  critical  habitats.  One 
comment  suggested  that,  because  the 
market  often  ignores  the  environmental 
value  of  natural  resources,  market 
mechanisms  that  might  otherwise  serve 
to  protect  the  resource  from  degradation 
fail.  Another  comment  stated  that  the 
services  provided  by  special  resources 
are  more  difficult  to  replace,  and  should 
be  valued  more  highly.  Therefore,  the 
comment  concluded,  these  resources 
contain  inherent  values  beyond  their 
quantifiable  loss  of  use  value  to  humans. 

The  Department  notes  that  the 
methodologies  in  the  final  rule,  when 
taken  together,  do  allow  for  appropriate 
compensation  for  injury  by  balancing 
restoration  or  replacement  costs  against 
the  diminution  of  use  values.  As 
discussed  earlier,  these  methodologies 
are  available  to  determine  damages  to 
all  natural  resources,  including 
endangered  species.  The  Department 
points  out  that  the  rule  does  require  that 
all  sums  recovered  as  damages  shall  be 
used  to  restore  or  replace  the  injured 
resources,  whether  restoration  or 
replacement  costs  or  diminution  of  use 
value  was  the  basis  of  the  damage 
determination.  Therefore,  these  sums 
are  not  only  available  for  restoration  or 
replacement,  but  are  required  to  be  used 
for  such  purposes.  Also,  the  Department 
points  out  that  the  injured  resource,  in 
the  majority  of  cases,  will  already  have 


been  the  focus  of  cleanup  or  remedial 
actions. 

The  Department  agrees  that  market 
value  methodologies  may  not  always  be 
the  applicable  procedures  for 
determining  damages.  For  that  reason, 
the  Department  included  in  the  rule,  at 
S  11.83,  other  techniques  to  determine 
damages  that  can  be  used  when 
appropriate.  These  methodologies  allow 
for  the  determination  of  damages  for  all 
injured  natural  resources  covered  by 
CERCLA.  In  addition,  the  Department 
recognized  that  other  methodologies 
might  be  developed  to  determine 
damages  for  injuries  to  natural 
resources.  Therefore,  the  rule  expressly 
provides  that  other  methodologies  than 
those  listed  in  the  rule  may  be  used,  so 
long  as  they  meet  the  acceptance 
criterion  contained  in  §  11.83  of  the  rule. 

III.  The  Department's  Decision 

The  Department  put  forth  the  concept 
of  "special  resources"  in  a  Notice  of 
Proposed  Rulemaking,  December  20. 
1985,  that  would  have  allowed  a  narrow 
exception  to  the  damage  determination 
decision  rule.  The  special  resource 
concept  was  deleted  from  the  final  rule 
and  further  comment  was  requested 
regarding  such  an  exception.  Upon 
review  of  the  comments  received,  the 
Department  has  determined  that  it  is  not 
appropriate  to  propose  an  amendment  at 
this  time  to  the  damage  determination 
decision  rule  relating  to  "special 
resources."  The  rationale  behind  this 
decision  is  discussed  below  and  in  the 
response  to  comments  section  provided 
above. 

Widely  divergent  points  of  view  were 
expressed  by  the  comments.  While  some 
comments  contended  that  no  exception 
be  proposed,  others  supported  an 
exception  and  suggested  an  extensive 
array  of  resources  for  consideration.  The 
rationale  for  inclusion  or  exclusion  of 
particular  resources  was  equally 
diverse.  This  diversity  highlights  the 
difficulties  in  determining  the  need  for 
and  scope  of  any  exception  at  this  time 
to  the  damage  determination  decision 
rule. 

A  special  resource  exception  would 
allow  for  a  significant  departure  from 
the  general  common  law  principle  of 
damages.  Such  an  exception,  therefore, 
would  have  to  be  carefully  constructed 
to  facilitate  a  clear,  well-defined 
understanding  as  to  its  meaning  and 
application  within  the  damage 
determination  decision  rule.  Without 
careful  construction,  any  proposed 
exception  could  swallow  the  rule.  The 
exception  would  become  the  rule,  and 
thus  be  contrary  to  both  the  intent  of 
CERCLA  and  the  rule  in  determining  the 


proper  compensation  for  injury  to 
natural  resources. 

There  is  no  explicit  language  in 
CERCLA  stating  that  restoration  costs 
are  to  form  the  basis  of  the 
compensation  for  injuries  to  the  natural 
resources.  In  addition,  the  legislative 
history  of  CERCLA  indicates  that 
Congress  intended  that  the  traditional 
common  law  notion  of  damages  should 
apply  to  the  damage  determination 
decision  rule.  Because  of  this,  the 
Department  does  not  believe  that 
restoration  costs  should  be  the 
presumptive  measure  of  damages.  The 
Department  recognizes  that  this  issue 
may  be  considered  in  a  pending  judicial 
review  of  the  final  rule.  CERCLA  does, 
however,  state  that  damages  received  in 
compensation  are  to  be  applied  to 
restore  the  injured  natural  resources. 

The  fundamental  purpose  of  a  natural 
resource  damage  claim  is  to  provide 
compensation  for  injury  to  natural 
resources,  not  to  provide  penalties  for 
environmental  pollution  or  for  the 
"taking"  of  natural  resources.  Other 
laws  and  other  provisions  of  CERCLA 
already  provide  such  measures.  A  broad 
exception  could  result  in  penalties, 
rather  than  appropriate  compensation 
for  injuries  sustained.  Section  301(c)  of 
CERCLA  mandates  the  development  of 
"best  available  procedures"  to 
determine  damages  for  injuries  to 
natural  resources.  These  procedures  are 
to  also  include  consideration  of  the 
ability  of  the  ecosystem  or  natural 
resource  to  recover.  The  final  rule,  as 
published,  has  fulfilled  this  mandate.  All 
natural  resources  specified  in  section 
101(16)  of  CERCLA  are  included  within 
the  final  rule  and  "best  available 
procedures"  have  been  provided  to 
determine  compensation. 

The  final  rule  contains  the  flexibility 
to  properly  measure  damages  to  all 
natural  resources  covered  by  CERCLA. 
Thus,  the  Department  does  not  believe 
that  it  is  necessary  to  make  a  change  in 
the  damage  determination  decision  rule 
at  this  time. 

IV.  Biennial  Review 

CERCLA  specifically  requires  a 
biennial  review  and,  as  appropriate, 
revision  of  the  damage  assessment 
regulations.  The  Department  will  collect 
information  on  the  implementation  of 
the  rule  by  natural  resource  trustees  and 
will  consider  all  suggestions  for 
revisions.  Federal  and  State  trustees  are 
requested  to  commiinicate  to  the 
Department,  at  the  address  at  the 
beginning  of  this  notice,  their 
experiences  as  they  apply  all  aspects  of 
the  natural  resource  damage  assessment 
rule. 
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Dated:  June  8,  1987. 

Gale  A.  Norton, 

Associate  Solicitor,  Division  of  Conservation 
and  WildHfe. 

|FR  Doc.  87-13332  Filed  6-11-87;  8:45  am] 

BILLMG  coot  43t(M>$-M 


FEDERAL  COMMUNICATtONS 
COMMISSION 

47  CFR  Parts  15  and  76 

I  Gen.  Docket  No  85-301;  FCC  87-1871 

Subscriber  Terminal  Devices 
Connected  to  Cable  Television 
Systems 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  rule. 

summary:  The  Commission  amends 
I'drls  LS  and  76  of  its  rules  to  establish 
uniform  technical  standards  for 
converters,  decoders,  and  other 
subscriber  terminal  devices  connected 
to  cable  systems.  The  revised  rules 
require  that  all  such  devices  that  are 
external  to  the  TV  receiver  comply  with 
requirements  for  TV  interface  devices  in 
Part  15,  Subpart  H  of  the  rules.  The 
Commission  also  amends  the  Part  15, 
Subpart  H,  rules  to  include  certain 
provisions  that  will  apply  only  to 
subscriber  terminal  devices.  All  such 
devices  will  be  subject  to  the 
certification  procedures  of  Part  2, 
Subpart  J  of  the  rules.  The  Commission 
also  modifies  its  rules  to  clarify  that 
terminal  equipment  that  is  an  integral 
built-in  feature  of  a  television  receiver 
will  be  subject  to  the  Part  15,  Subpart  C 
standards  applied  to  television 
receivers.  The  Commission  takes  this 
action  to  eliminate  the  disparity  in  the 
current  rule^  between  terminal  devices 
that  are  cable  operator  owned  and  those 
that  are  subscriber  owned.  Under  the 
former  rules  structure,  a  given  model  of 
terminal  device  was  alternately  subject 
to  Part  76  standards  if  it  was  owned  or 
supplied  by  a  cable  operator  or  to  Part 
15  standards  if  it  was  owned  by  a  cable 
subscriber. 

EFFECTIVE  DATE:  July  20,  1987. 
FOR  FURTHER  INFORMATION  CONTACT! 
Alan  StiUweil.  Ma.s.s  .Media  Bureau  (202) 
632-6302,  or  John  Reed,  Office  of 
Engineering  and  Technology  (202)  653- 
7313. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Conimissions  Report 
and  Order,  MM  Docket  85-301,  adopted 
May  14, 1987,  and  released  June  5, 1987. 
The  full  text  of  commission  decisions 
are  available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 


dockets  branch  (Room  230),  1919  M 
Street,  Northwest.  Washington,  DC.  The 
complete  text  of  this  decision  may  aUo 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Service  (202)  857-3800, 
2100  M  Street,  Northwest,  Suite  140. 
Washington.  DC  20037. 

Suinmar>'  of  Report  and  Order 

1.  On  August  7. 1986,  the  FCC  adopted 
a  Further  Notice  of  Proposed  Rule 
Making  (Further  Notice).  Gen.  Docket 
No.  85-301,  51  FR  31147  (1986),  seeking 
comment  on  a  revised  proposal  to 
require  all  external,  stand-alone  cable 
terminal  devices  to  comply  with  the 
emission  limits  and  other  technical 
requirements  of  Part  15,  Subpart  H,  for 
TV  interface  devices.  The  Commission 
indicated  that  it  sought  to  end  the 
disparity  in  the  current  rules  between 
cable  operator  owned  or  supplied 
devices,  which  currently  are  subject  to 
Part  76  of  the  rules,  and  subscriber 
owned  devices,  which  currently  are 
subject  to  the  different  standards  of  Part 
15.  As  in  the  initial  Notice  of  Proposed 
Rule  Making  in  this  proceeding,  50  FR 
42729  (1985),  the  Commission  observed 
that  stand-alone  cable  terminal  devices 
are  similar  to  TV  interface  devices  such 
as  VCRs  in  their  nature,  purpose,  and 
interference  potential.  Thus,  the 
Commission  indicated  that  it  believed  it 
would  be  appropriate  to  subject  such 
equipment  to  the  same  standards  that 
apply  to  TV  interface  devices.  The 
Commission  also  observed  that  there 
are  certain  differences  between  cable 
terminal  devices  and  other  TV  interface 
devices  such  that  the  regulations  for 
terminal  devices  may  need  to  differ  in 
some  respects  from  those  applied  to  TV 
interface  devices  in  general.  It  proposed 
specific  amendments  to  Part  15,  Subpart 
H  to  address  some  of  these  issues  and 
requested  comment  on  others.  The 
Commission  also  proposed  to  regulate 
terminal  equipment  and  circuitry  that  is 
an  integral,  built-in  feature  of  a 
television  receiver  under  the^same  Part 
15,  Subpart  C  standards  to  vvhich  the 
receiver  is  otherwise  subject 

2.  The  majority  of  parties  responding 
to  the  Further  Notice  argued  that  cable 
terminal  devices  should  be  subject  to 
either  the  Part  76  field  strength  emission 
limits  or  to  an  alternative  approach, 
proposed  by  NCTA,  that  would  subject 
signals  generated  internally  by  the 
device  to  the  Part  15  emission  standards 
and  signals  introduced  into  the  device 
by  the  cable  system  to  the  Part  76  signal 
leakage  limits.  These  parties  contended 
that  the  Part  15  emission  limits  are 
insufficient  to  protect  against  harmful 
interference  to  broadcast  and  other 
radio  services.  They  also  submitted  that 


cable  terminal  devices  differ  from  other 
TV  interface  devices,  because  it  is 
difficult  for  cable  operators  to 
distinguish  between  emissions  from  a 
terminal  device  and  emissions  from  the 
cable  system. 

3.  In  this  Report  and  Order  the 
Commission  concluded  that  neither  the 
record  nor  its  own  experience  with 
cable  terminal  devices  and  cable-ready 
TV  interface  devices  indicates  any  data 
or  information  indicating  harmful 
interference  to  broadcasters,  users  of 
other  radio  services,  or  cable  systems 
from  devices  that  have  been  regulated 
under  Part  15  of  its  rules.  Thus,  it 
decided  to  regulate  all  cable  terminal 
devices  under  the  Part  15  technical 
standards  as  proposed  in  the  Further 
Notice.  Under  the  revised  rules,  cable 
terminal  equipment  and  circuitry  that  is 
an  integral  part  of  a  TTV  receiver  will  be 
subject  to  the  Part  15,  Subpart  C,  radio 
receiver  standards.  Cable  terminal 
devices  that  are  external  to  the  TV 
receiver  will  be  required  to  comply  for 
the  most  part  with  the  standards  of  Part 
15,  Subpart  H.  However,  to  provide  for 
certain  differences  between  cable 
terminal  equipment  and  other  TV 
interface  devices,  the  Commission 
added  several  provisions  to  this  subpart 
that  will  apply  only  to  cable  terminal 
devices. 

4.  To  further  ensure  that  external 
terminal  devices  operate  in  compliance 
with  the  Part  IS  standards,  the 
Commission  provided  that  all  such 
devices  will  be  subject  to  the 
certification  procedures  of  Part  2. 
Subpart )  of  the  rules  in  the  same 
manner  as  required  for  TV  interface 
devices.  The  new  rules  also  provide  a 
transition  process  for  gradually  bringing 
all  terminal  devices  into  comphance 
with  the  TV  interface  device  standards. 

5.  Pursuant  to  the  Regulatory 
Flexibility  Act  of  1980,  5  U.SC.  605,  it  is 
certified  that  the  final  rules  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  the  new  regulations  that  would 
apply  to  such  entities  are  not 
burdensome.  The  proposed  rule  changes 
are  intended  to  assist  all  manufacturers, 
cable  operators,  cable  subscnbers,  and 
regulatory  agencies  by  establishing 
uniform  standards  for  all  terminal 
devices  and  to  assign  responsibility  in 
cases  of  interference  resulting  from 
subscriber  supplied  devices. 

6.  The  action  contained  herein  has 
been  analyzed  vdth  respect  to  the 
Paperwork  Reduction  Act  of  1980  and 
found  to  impose  a  new  or  modified 
information  collection  requirement  upon 
the  public.  Implementation  of  any  new 
or  modified  requirement  or  burden  will 
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be  subject  to  approval  by  the  Office  of 
Management  and  Budget  as  prescribed 
by  the  Act. 

Ordering  Clauses 

7.  Accordingly,  //  Is  Ordered  that 
under  the  authority  contained  in 
sections  4(i),  302  and  303  of  the 
(Communications  Act  of  1934,  as 
amended,  Parts  15  and  78  of  the 
Commissions  Rules  and  Regulations 
Are  Amended  as  set  forth  below. 

8.  It  Is  Further  Ordered  that  this 
proceeding  is  terminated. 

List  of  Subjects 

47  CFR  Part  15 

Radio  frequency  devices. 
47  CFR  Part  76 

Cable  television  service. 

Rule  Change 

A.  Part  15  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  15— fAMENDEDl 

1.  The  authority  citation  for  Part  15  is 
revised  to  read  as  follows: 

Authority:  Sees.  4,  301,  302,  303  and  304  of 
the  Communications  Act  of  1934,  as 
amended. 

2.  Section  15.4  is  amended  by  revising 
paragraph  (u)  to  read  as  follows: 

<!  15.4    General  definitions. 

(u)  TV  interface  device.  A  restricted 
radiation  device  that  (1)  produces  a 
radio  frequency  carrier  modulated  by  a 
video  signal  derived  from  an  external  or 
internal  signal  source,  and  which  feeds 
the  modulated  radio  frequency  energy 
by  conduction  to  the  antenna  terminals 
of  a  conventional  television  broadcast 
receiver,  or  (2)  serves,  as  its  primary 
function,  to  interconnect  a  cable  system 
to  a  television  receiver  or  other 
subscriber  premise  equipment. 

Note:  A  TV  interface  device  defined  under 
paragraph  (u)|l)  of  this  section  may  be  a 
stand  alone  RF  modulator,  or  a  composite 
device  consisting  of  an  RF  modulator,  video 
source  and  other  components.  If  such  device 
is  located  within  a  television  broadcast 
receiver,  it  shall  be  subject  to  the  same 
requirements  as  a  television  broadcast 
receiver  under  Part  15,  Subpart  C.  Devices 
denned  under  paragraph  (u)(2)  of  this  section 
that  are  external  to  a  television  broadcast 
receiver  are  subject  to  the  provisions  of  Part 
15,  Subpart  H. 
*  •  *         *         • 

3.  Section  15.602  is  amended  by 
revising  paragraph  (b)  and  adding  a  new 
paragraph  (c)  to  read  as  follows: 


5  15.60J    Condttlons  of  op>eratloa 

*  ,         •  .  . 

(b)  The  output  signals  of  a  TV 
interface  device  as  defined  under 

S  15.4(u)(l)  shall  be  coupled  to  the  TV 
receiver  by  either  wires  or  coaxial  cable 
provided  by  the  manufacturer  of  the 
device. 

(c)  Where  specialized  connecting 
cables  and/or  hardware  are  required  to 
properly  connect  the  output  of  a  TV 
interface  Device  as  defined  under 

5  15.4(u)(2)  to  a  TV  receiver,  that 
equipment  shall  be  provided  to  the  user 
by  the  grantee  of  the  equipment 
authorization  for  the  device. 

4.  Section  15.806  is  amended  by 
adding  a  new  paragraph  (c)  to  read  as 
follows: 

§  15  606     Transfer  switch. 

*  •  *  *  • 

(c)  A  TV  Interface  Device  as  defined 
in  S  15.4(u)(2)  is  not  required  to  to  be 
equipped  with  antenna  input  capability. 
Where  such  a  device  includes  this 
capability,  it  shall  be  equipped  with  a 
transfer  switch  that  complies  with  the 
technical  standards  of  paragraph  (a)  of 
this  section. 

5.  Section  15.616  is  amended  by 
revising  paragraph  (a)  and  (c)  (the  Note 
following  paragraph  (c)  remains 
unchanged)  and  by  adding  a  new 
paragraph  (d)  to  read  as  follows: 

§  15.616     Equipment  autfiorizatlon 
requirements  for  tfie  TV  Interface  device 
and  attactintents  thereto. 

(a)  Except  as  otherwise  indicated  in 
paragraph  (d)  of  this  section,  a  TV 
interface  device  shall  be  certified 
pursuant  to  Subpart  J  of  Part  2  of  this 
chapter  to  show  compliance  with  the 
technical  specifications  in  this  subpart. 

*  •         •         «         * 

(c)  To  determine  compliance  with  the 
technical  requirements  of  this  subpart, 
the  TV  interface  device  must  be  fully 
exercised  with  all  external  devices  or 
accessories  that  are  intended  to  be 
marketed  and  used  with  it. 
Measurements  shall  be  made  in 
accordance  with  the  applicable 
procedures  set  forth  in  the  ^ 
Recommended  FCC  Measurement 
Procedure  for  the  TV  Interface  Device. 
MP-3,  or  equivalent  procedures, 
provided  the  applicant  for  certification 

or  the  party  verifying  the  equipment,  as 
appropriate,  can  adequately 
demonstrate  that  such  procedures  are  in 
fact  equivalent. 

Note:  •  •  • 

(d)  A  TV  interface  device,  as  defined 
under  \  15.4(u)(l).  that  is  marketed  to 
consumers  shall  be  certified  to  show 
compliance  with  this  subpart.  A  TV 


interface  device,  as  defined  under 
§  15.4(u)(2).  first  introduced  or  marketed 
after  October  20.  1987.  or  manufactured 
or  imported  after  July  20.  1989,  shall  be 
certified  to  show  compliance  with  the 
provisions  of  this  subpart,  except  that, 
alternatively,  until  these  dates  such 
devices  shall  comply  with  the  former 
requirements  and  new  $  15.623. 

6.  Section  15.618  is  amended  by 
revising  the  heading  and  paragraph  (c) 
to  read  as  follows: 

9  15.618     Composite  TV  interface  devices 
***** 

(c)  A  composite  TV  interface  device 
as  defined  in  {  15.4(u)(l)  shall  comply 
with  the  technical  specifications  of  this 
subpart,  except  that  (1)  the  emanations 
of  a  tuner  section  of  such  device  shall 
not  exceed  the  technical  limits  in 
Subpart  C  of  this  part,  and  (2)  the 
emanations  of  a  TV  interface  device 
incorporating  a  field  disturbance  sensor 
shall  not  exceed  the  limits  in  Subparts  F 
and  H  of  this  part,  whichever  is  higher 

for  each  frequency. 
***** 

7.  Part  15  is  amended  by  adding  a  new 
§  15.623  to  read  as  follows: 

§15.623    Information  to  user. 

(a)  The  provisions  of  this  section  shall 
apply  only  to  TV  interface  devices,  as 
defined  in  S  15.4(u)(2),  marketed  to 
consumers  on  or  after  October  20, 198?. 

(b)  Information  shall  be  provided  to 
the  user  of  a  device  about  the 
interference  potential  of  the  device  and 
simple  measures  that  a  user  can  take  to 
correct  interference.  (See,  e.g.,  S  15.838). 
Such  information  shall  be  included  in  a 
conspicuous  place  in  the  instruction 
manual. 

(c)  The  instruction  manual  provided 
with  a  device  shall  inform  the  user  that 
if  the  device  causes  interference,  or 
disrupts  cable  service,  the  cable 
operator  may  disconnect  service  to  the 
user  until  such  interference  or  disruption 
is  corrected. 

B.  Part  76  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  15— lAMENDEDl 

1.  The  authority  citation  for  Part  76 
continues  to  read  as  follows: 

Authority:  47  U  S.C.  154  and  303. 

2.  Section  76.5(x)  is  amended  by 
adding  a  note  at  the  end  of  paragraph 
(x)  to  read  as  follows: 

S  76.5    Definitions 
«...         * 

(X)  •   •   • 


Note. — Terminal  devices  interconnected  to 
subscriber  terminals  of  a  cable  sysiem  shall 
comply  with  Subpart  H  of  Part  15. 

*  •  •  •  . 

3.  Section  76.805  is  amended  by 
adding  a  note  at  the  end  of  the  section  to 
read  as  follows: 

§  76.605    Technical  standards. 
***** 

Note.- The  requirements  of  this  section 
shall  not  apply  to  devices  subject  to  the 
provisions  of  §5  15.601  through  15.626. 

4.  Section  76.617(a)  is  revised  to  read 
as  follows: 

§  76.6 1 7    Responsibility  for  Interference. 

(a)  Interference  generated  by  a  radio 
frequency  (RF)  device  subject  to  Part  15 
of  the  rules  shall  be  the  responsibility  of 
the  operator  of  the  device  in  accordance 
with  the  provisions  of  Part  15  of  this 
chapter:  Provided,  that  the  operator  of  a 
cable  sysiem  to  which  the  device  is 
connected  shall  be  responsible  for 
detecting  any  signal  leakage  where  that 
leakage  would  cause  interference 
outside  the  subscriber's  premises  and/or 
would  cause  the  cable  system  to  exceed 
the  Part  15  signal  leakage  standards. 
In  cases  where  signal  leakage  occurs, 
the  cable  operator  shall  be  required  only 
to  discontinue  service  to  the  subscriber 
until  the  problem  is  corrected. 
***** 

William  |.  Tricarico, 

Secretary. 

(FR  Doc.  87-13452.  Filed  6-11-87;  8:45  am) 
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Amendment  Rules  Concerning  Rural 
Cellular  Service 

agency:  Federal  Communications 

Commission. 

action:  Final  rule. 


SUMI4ARY:  The  Commission  has 
modified  the  rules  governing  the  filing 
and  processing  of  cellular  applications 
for  Rural  Service  Areas  (RSAs).  those 
areas  outside  defined  Metropolitan 
Statistical  Areas  (MSAs)  and  New 
England  County  Metropolitan  Areas 
(NECMAs).  Specifically  the  Commission 
modified  the  boundaries  originally 
proposed  by  United  TeleSpectrum.  Inc. 
(United),  altered  the  antenna  height- 
power  limitations,  and  the  Cellular 
Geographic  Service  Area  (CGSA) 
coverage  requirements.  This  action  is 
taken  in  response  to  petitions  and 
related  pleadings  filed  in  response  to 
The  First  Report  and  Order,  published 
July  28. 1986,  51  FR  26895. 


EFFECrrvE  DATE:  July  20. 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gerald  Mark  Goldstein.  Mobile  Services 

Division,  Common  Carrier  Bureau;  Tele: 

202-632-6450. 

SUPPLEMENTARY  INFORMATION:  This  is  a 

summary  of  the  Commissions  Report 
and  Order,  CC  Docket  85-388.  Adopted 
May  5, 1987  and  released  June  8, 1987. 
The  complete  text  of  Commission 
Decisions  are  available  for  inspection 
and  copying  during  normal  business 
hours  in  the  FCC  Dockets  Branch  (Room 
230),  1919  M  Street  NW.,  Washington. 
DC.  The  complete  text  of  this  decision 
may  also  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Service, 
(202)  857-3800,  2100  M  Street,  NW.,  Suite 
140  Washington.  DC  20037. 

Summary  of  Order  on  Reconsideration 

1.  The  Federal  Communications 
Commission  has  issued  its 
reconsideration  of  The  First  Report  and 
Order.  Amendment  of  the  Commission's 
Rules  For  Rural  Cellular  Service, 
(Order),  CC  Docket  No.  85-388,  51  FR 
26895  (1986).  More  than  15  petitions  for 
reconsideration  and  over  140 
modification  proposals  of  the  Rural 
Service  Area  (RSA)  Boundaries,  almost 
all  of  which  requested  multiple 
modification  proposals,  were  filed. 
Several  parties,  including  Comp  Comm, 
Inc.  and  Richard  L.  Vega  &  Associates, 
requested  modifications  proposals  that 
affected  most  of  the  RSAs.  Over  45 
parties  filed  oppositions  or  responses  to 
these  modification  proposals.  Several 
parties  filed  settlements. 

2.  In  reviewing  the  modification 
proposals  the  Commission  examined 
whether  the  party  requesting  the 
modification  provided  justification  to 
warrant  modifying  the  RSA.  Generally, 
the  Commission  rejected  requests  that 
sought  to  define  RSAs  based  upon  other 
than  county  boundaries,  such  as 
interstate  highways  or  LATAs.  In 
addition,  for  those  RSAs  that  contained 
non-contiguous  counties,  the 
Commission  split  those  counties  into 
two  or  more  distinct  RSAs.  If  a 
modification  was  unopposed  and  set 
forth  satisfactory  reasons  to  justify  the 
modification,  the  modification  was 
generally  granted.  Many  of  those 
opposing  modifications  presented 
sufficient  economic  and  demographic 
reasons  to  persuade  the  Commission 
that  the  public  interest  would  not  be 
served  by  granting  the  opposed 
modifications. 

3.  Concerning  the  counties  that  the 
Office  of  Management  and  Budget 
subsequently  added  to  its  listing  of 
MSAs  in  1983,  the  Commission  adhered 


to  its  previously  adopted  conclusion  that 
counties  added  to  the  top  90  MSAs  must 
be  applied  for  as  though  they  were  non- 
MSAs.  Counties  in  this  category  were 
either  grouped  into  existing  RSAs  or 
placed  in  newly  created  RSAs.  The 
Commission  issued  a  chart  summarizing 
many  of  the  modification  requests, 
which  is  attached  as  Appendix  C  to  the 
Order  and  further  issued  a  list  of  the 
Final  Rural  Cellular  Service  Area 
Boundaries,  attached  as  Appendix  D  to 
the  Order.  There  are  now  422  RSA 
Boundaries. 

4.  The  Commission  further  made 
technical  and  procedural  changes  in  the 
Order  to  facilitate  its  goal  of 
expeditiously  providing  cellular  service 
to  rural  America.  The  Commission 
deleted  the  75%  coverage  area 
requirement  for  Cellular  Geographic 
Service  Areas.  However,  the 
Commission  retained  the  requirement 
that  service  to  each  CGSA  commence 
within  18  months  after  the  issuance  of  a 
construction  permit  and  that  the  entire 
system  be  operational  within  36  months 
:^fter  the  permit  is  issued.  The 
Commission  retained  the  provision  that 
no  de  minimis  extensions  of  the  CGSA 
or  39  dBu  contour  will  be  permitted  in 
the  application  stage.  It  stressed  that 
applications  that  fail  to  conform  with 
that  provision  will  be  returned  as 
defective.  In  addition,  the  Commission 
permitted  RSA  operators  to  utilize  the 
newly  adopted  cellular  height-power 
standards  for  Effective  Radiated  Power 
(ERP)  of  500  wafts  and  Height  Above 
Average  Terrain  (HAAT)  of  500  feet 
provided  that  RSA  cell  base  stations  are 
more  than  24  miles  from  any  MSA. 

5.  The  Commission  anticipated  as 
soon  as  the  remaining  issues  in  this 
Docket  are  resolved,  the  ownership, 
eligibility,  and  transfer  and  setdement 
requirements  issues  pending  in  a 
separate  proceeding,  it  could  then 
proceed  to  implement  this  needed 
service  in  the  upcoming  months  through 
the  acceptance  of  applications, 
scheduling  lotteries,  and  licensing 
procedures. 

6.  Final  Regulatory  Flexibility 
Analysis.  Pursuant  to  the  Regulatory 
Flexibility  Act  of  1980,  5  U.S.C.  605(b)  it 
is  certified  that  the  final  rule  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
This  action  is  expected  to  promote 
efficient  and  expedient  authorization  of 
cellular  licenses  in  the  RSAs  and  lower 
the  administrative  costs  associated  with 
the  process  of  granting  licenses  in  these 
RSAs. 

7.  Authority  for  reconsideration  of  the 
rule  making  is  contained  in  sections 
1.4(i)  and  (j).  301.  303  and  306  of  the 
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Cummunications  Act  of  1934,  as 
axnended,  aod  Section  553  of  the 
Administrative  Procedure  Act 


Ordermx  t'I« 


f'l-titions  fur 
XI  Hul  Requests  for 


RoixiJiiidf 

Sfodifii-ji.iHi  ,.i  Ui«'  Kiiral  Service  Area 

HiHinddnes  <tn-  nirfnti'd  (i)  th«'  pxtent  set 

forth  ui  the  Older  and  -ire  otherwise 

denied. 

List  of  Siihi»H;1s  in  J"  CI  K  I'.irt  .;.: 

Communications  Common  Carriers, 
f'ommnnicatinns  equipment,  Radio. 
KeportiiiR  diid  recordkeeping 
rtMjiiiremonts.  Rural  areas. 
W'tlKam  J.  Tricarico,  Secretary, 
Federal  Communications  Commissloa. 

APPENDIX  D  -RURAL  SERVICE  AREA 
BOUNDARIES 


MsrtMt  No 


Manon 

Wimton 


Oe  K^b 
Cherokee 

Ptchen* 
Somte* 


Ma'engo 

4  Bibb 
Perry 
Dallas 
Wllcoa 
Lowndet 
CMIon 

5  Clebume... 
TaHadeg* 
Clay 

Randolp*) 
Coou 
TiMapooM 
Chambw* 

6 
Oartia 


Conacuh 
Eacambta 

7  Butter     

Covmglon 

Cremhaw 

Pik* 

CoMe* 

Geneva 

8  Lee    

Macon 
Bunock 

Bartxxjr 
Henry 


1   Wade  HarTHMUyi 


3(» 


30* 


310 


311 


312 


313 


314 


Kateik 
North  Slope 
Yolion-Koyo*uK 
FartMnhs  Nodtt  Star 
Southeaal  FMrtwnks 
2  Bethel        _ _. 


31} 


3IS 


APPENDIX  0  -  RURAL  SERVICE  AREA 
BOUNDARIES— Continued 


MaUui..:J>>    A.  ->r>* 

Vatdei  Cor^jva 
Aleuaan  laiand 
3  Hair>e« 
Juneau 

Wranget  Peier^fcutp 
KetchAan .  ««*«•«, 
S«ia 
SkagiMy'ValiulBl 

Anpoon 
Pnan    Ol    WhIm  Oi 

Kelchikj 


317 


Mwfcvt  ^to. 


APPENDIX  D      RllHAL  St  RVKX  ARfA 
BOUNOARtt  S— CoottfKied 


Calhoun 
Bradtoy 

Union 
Oevaiand 
Uncoki 
Drew 

Ashley 
Oesia 
Cheo( 


Maf1l•4^4o 


320 


.  323 


32S 


327 


328 


310 


311 


382 


CaMftxnta 

1    Detnorte  ..       

330 

a^aywi 

HumboM 

Tnnity 

2  Mo*>c    ,  ,, — 

sw 

1  aiaen 

^-lUTiaS 

A.IL-  *           

!>• 

A-ndj-j 

rawam 

TukMn* 

Manpoaa 

4  Merced   . 

330 

MiOii 

5  SanBeMlo    -  - 

340 

San  LiasOtMpo 

6  Mono _.. 

341 

I^» 

7    Impan^        .,  , 

342 

343 

S  Tahanw 

Giinn 

C«kM 

9  Mandocno 

344 

Lake 

)0  Sam    —    _     

3«S 

Mnate 

n   El  Dorado 

340 

12  lOnoa 

3«T 
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Huerfano 
Las  Anrmas 
Baca 


1   UtchfteW... 
2.  WtoHJhaiH- 


Market  No. 


Connecticut 

, 3i! 

I  358 


.  KerM 

Suaaax 


1   Morvxje 

Colker 
Hendry 

2.  Gladas _ 

HigMands 
Okeechobee 
Indian  Rtver 

3  Hardee    _., 

De  Solo 
Charoione 

4  CitniS      _ 

Hernando 

Lake 

Somier 

5  Putnam  „ 

FlagI* 

0.  Oboa 

Levy 


Flortda 
360 


Gilctirial 


Suwannea 
CokinOta 
Unon 
8  Jof1erson_.. 
Madteon 
Taytor 


•  Calioun.. 
GuH 
Ubarty 
Frankhn 

10  WaNon.. 
Hoftnas 
Jackson 
Wa 


361 

362 
363 

364 

365 

366 
367 

368 
369 


1.  WimfieW 

Murray 
Qonlon 

Pickona 
Grtmer 
f  annm 
Unon 
Towns 

2  Dawson  

Lumpkin 

While 

Habersham 

Han 

Banks 

Ffanklm 

Stephens 

Rabun 


370 


371 


3.  Otatlooga.. 

Ftoyd 

Po«< 
Benow 
*  JAspet 


Putrvam 
Morgan 
Graana 
OgMhorpa 


WIfcaa 
Incoln 
Elbert 
Han 
5  Haralson 
Carroll 


Troup 
Comwta 
6.  SpsMvtg.. 


372 


373 


374 


37S 


APPENDIX  D  -RURAL  SERVICE  AREA 
BOUNDARIES— Continued 

I  MwketNo. 


Lamar 

Upson 

Pike 

Menwether 

Mor»oe 

Crawlord 

Taylor 

Talbot 

Hams 

7  Hancock 

376 

Baldwin 

Wtllur>son 

Laurens 

Washington 

Johnson 
8  Warren  

Glascock 

Jefferson 

Emanuel 

CwHtter 

Bulloch 

Screven 

Jenkins 

Burke 

Treutlen 
9.  M»ion 

Schley 

Macon 

I5ooly 

Cnsp 

Sumter 


Terrell 

Randolph 
Clay 
Ouftman 
Stewart 

10  Bleckley 

Putaski 

Dodge 

WHcox 

TaNair 

BanHM 

Turner 

Irwin 
Coffee 
Jeff  DavTS 

Montgomery 

11  Toombs 

Tattnall 

Evans 

Appling 

Bacon 

Ware 

Pierce 

Brantley 

12  Liberty 

Long 

Mclnlosh 

Wayne 

Glynn 

Camden 

13  Early _ 

Calhoun 
Bakar 


377 


378 


379 


380 


Oacatur 


Grady 

Thomas 

Seminole 
14.  Worth 

Tifl 

Bamen 

Cok)uitt 

Cook 

LanWr 

Lowndes 

Clinch 

Echols 
14.  Charlton .. 

Alliinson 

Brooks 

1. 


381 


362 


363 


304 


2.  Kalawao.. 
Maui 

3.  Hawaii 


385 

366 


APPENDIX  D.— RURAL  SERVICE  AREA 
BOUNDARIES— Contmoed 


Market  No 


Boundary .. 

Bonner 

Kootenai 

Shoshone 

Benewah 

Utah 

N«z  Parca 


388 


2.  klaho 

Adams 
Washir^on 

Payetle 
Gam 

3  Lemhi __ 

Custer 
Borse 

4.  Elmore 

Canyon 

5.  Butte— _. 


Camas 

Gooding 

Lincoln 

Twm  Falls 

Jerome 

Minidoka 


O  dark 

Fremont 

Jefferson 

Madipon 

Teton 

Bingham 

Donrtevme 


Bannock 

Caribou 

OneKJa 

Frank  bn 
Bear  Lake 

I  Jo  Daviess... 
Stephenson 
Carroll 
Ogle 

De  Kalb 
WhrtesKJe 
Let 
'.   Biiresi, 
La  Salle 
Siapk 
Putr»m 
Marshall 
Livmgslon 
Ford 
Iroquois 


389 


3M 
301 
382 


303 


Knock 


387 


Henderson 

Hancock 

Fulton 

McOor>ough 

Schuyfar 

4.  Adams 

Brown 
Casa 

Pika 

Scon 

Morgan 
Calhoun 
Graana 

5.  Mason 

Logan 
Dewm 

Piatt 

Moultne 
6  Montgomery . 

Christian 

Sheltiy 

Bond 

Fayette 

Efftngliam 

Manon 
7. 


394 


395 


396 


397 


386 


399 


400 
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APPfcNUlA  U  -  HuHAL  StHVXt  AHtA 
BOUNDARIES— Continued 


mmtmm 

Oouglat 

Com* 

Edgar 

'  ..n-ir<*Kiand 
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HM'* 
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401 

M'f^tw  VX1 

Hj«,Ky.<(>n 

K'bhV 

Frwiklin 

Jackion 

Wilkwnaon 

Union 

JoNwon 

AlMwidar 

PuMato 

mmwc 

9  a»y  _ 

402 

Richland 

Lawrano* 

Wayna 

EdimwtK 

Wabaah 

' 

hlsnvlloo 

WMa 

SMna 

Ga«a«n 

Popa 

Hantn 

1  Newton «„, 

La  Porta 

SKKtia 

PutaUd 

Jaipar 

Banton 

WhlM 

2  Koaomko.... 
Nobta 
Slauban 

3 

Grant 

Blackford 

Jay 

4  Miarn* 

FuOon 

Cats 

Carro« 

CtMort 

Wabaah 

5  Wafran 

Founlan 
Montgomaiy 
Partia 
Pultiant 

e  Randolph .... 


Wayna 
Ruih 


Union 
Frankkn 
7  Oman  ... 
Graana 
Kno« 


Mwtm 

Pika 

Duboia 

Parry 

Spancar 

8    Brown     

Barthdomaw 
Lawranca 
Jackion 
Oranga 


Crawtord 

Hamson 
9  Decatur... 
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404 
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APPENDIX  D  -RURAL  SERVICE  AREA 
BOUNDARIES— Continued 


Harvey 

Kingman 

Harper 

Sumrter 

Cowley 

15  Elks _ 

Wilson 

Neosho 

Crawford 

Chautauqua 

Morrlgomery 

Labette 

Cherokee 

CaWwen 

Lyon 

Tngo 


Market  No. 


442 


1  FuMon 

Hicksman 

Carksle 

Ballard 

McCracken 

Graves 

Marshall 

Caitoway 

2  Umon 

Webster 
Hopkms 
Cnttenoen 
Livmgslon 

Brecknndge 

Hancock 

Ohio 

Grayson 

McLean 

Muhlenberg 

Butler 

Edmonson 

Todd 

Logan 

Warren 

Simpsoo 

Allen 

4  Sper>cer _. 

Anderson 

Hardin 

Nelson 

Washington 

Mercer 

Marx>n 

LaRue 

Green 

Taylor 

5  Barren ..„ 

Monroa 

MetcaN 

Ada* 

CuitibaHand 

Ruaao* 

dmon 

Wayna 

McCreary 

Hart 

6  Madison 

Ganard 
Boyle 

Caaey 

LmcDln 

Rockcastle 

Pulaski 

Laurel 

7  Tnmbte 

Carroll 
Galakn 


443 


44S 


447 


Frankkn 
Owen 
Grant 
PerySeion 
Hamson 
She«>y 
a  Mason  


448 


450 


APPENDIX  D.— RURAL  SERVICE  AREA 
BOUNDARIES— Continued 


Lewis 

Fleming 

Bath 

Montgomery 

Rowan 

Bracken 

Robertson 

Nictxjias 

9.  EKolt 

Lawrence 

Morgan 

Magoffin 

Johnson 

Martin 

Ftoyd 

Pike 
10  Powell 

Estill 

Wolfe 

Lee 

Jackson 

Owsley 

Breathitt 

Petiy 

Knot 

Leichar 
11.  Clay 

Leslie 

WhiUey 

Knox 

Hartam 


451 


452 


453 


1.  Claibome..- 454 

Union 
Lincoln 

Jackson 

2-  Morehouse _. 455 

West  Carroll 

Richland 

Madison 

Franklin 

Tensas 

East  Carroll 

3.  De  Solo 456 

Red  River 
Sabine 
l^tchitoches 
VerTKXi 

4.  CaWwell _ 457 

Wmn 
USaUe 
Catahoula 
Co(VX)rdia 

5.  Beauregard _. 458 

ANen 
Evangekne 

St.  Landry 

Acadia 

Jefferson  Davis 
Cameron 
Vemmllion 
Pomle  Coupee 

6.  IbervUle _ 459 

Iberia 
St  Mary 
Assumption 

7  West  Fekaana .._ 460 

East  Fekaana 
St  Helena 
Tangipahoa 
Washmglon 

8  SI  Jamos. _ 4B1 

St  Charles 

St  John  the  Baptist 

9  Plawquemmes |  ^gj 

Mama 


1  Oxford _._. 

Frankkn 
2-  Somersont 

Piscataquis 

Aroostook 
3  Sagodaahoo 


463 
464 

465 


APPENDIX  D. -RURAL  S£flV»C6  AREA 
BOUNDARIES— Continued 


WaWo 

Knox 

Lincoln 

4.  Washington 

Hancock 

1.  Gan'ett 

2.  Kent 

Talbot 

Caroline 

Dorcliestet 

St.  Mary's 

Somerset 

Wicomico 

Worchester 

Calvert 

Queen  Anne's 

3.  Frederick 


Martct  No. 


466 


Maryland 
467 


1  Franklin 

2.  Bamstabte.. 

Dukes 

Nantucket 


1.  GoebK 

Ontonagon 
Houghton 
Keweenaw 
Baraga 

kon 

Marquette 

Dickinson 

2.  Alger 

Delta 

Schooteraft 

Luce 

Chippewa 

Mackmac 

3.  Emmet 

Charlevoix 
Antnm 

Grand  Tranverse 
Kalkaska 

4.  Cheboygan 

Presque  Isle 

Otsego 

Montmorency 

Alpena 

Crawford 

Oscoda 

AkXKia 

5  Mamslee „ 

Wexford 

Missaukee 

Mason 

Uke 
Osceola 
Leelanau 
Benzie 

6  Roscommon.. 

Ogemaw 

kjsco 
Clare 
Gladwin 
Arenac 

7  Newaygo 

Mecosta 
Isabella 
Montcalm 

Gratiol 

8  AHegan _... 

a.  Cass „ _. 

St  Joseph 
Hillsdale 
Lenawee 
Brarxrfi 

10  '''uscola 

Samlac 
Huron 


468 

Mass«cfiuaetis 

470 

471 


472 


473 


474 


475 


476 


477 


478 


479 
480 


481 


Mmrwaota 


1.  Kittson 


Marshall 
Penrwngton 
Red  Uke 
2  Lake  of  the  Woods I  483 


482 
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MwketNa 

Beltraffli 

ClaarwaMr 

, 

MMllOOWao 

3  Kooc»nc»»og 

464 

lUaca 

4  U*a „ 

4M 

Cook 

U 

5.  Wlltan 

486 

*■ 

BacMm 

OMrTtf 

TravwM 

Oram 

Oouglaa 

BigSlona 

■" 

S«man« 

Popa 

S«nN 

Todd 

Wadena 

6  Hubbard „„ 

467 

Caaa 

Crow  King 

Mormon 

AiDun 

Carlton 

MHlaLaca 

Kanabec 

Pine 

Isan* 

7  CNppewa _    

466 

KandiyoN 

Meeker 

McLeod 

sway 

Nicoiat 

1  Lac  Ow  fmtu 

466 

Yeltow  MaOcina 

Lmcotn 

L»on 

RedMOOd 

»  PipaeWna 

460 

Murray 

Conon««ood 

Walonww 

Rock 

Noblea 

Jackaor« 

Martin 

Brown 

10  La  Sueur _..     

461 

Rice 

8tuaE«m 

Waaaca 

Stoata 

^  Finbau* 

Freeborn 

11  Goodhue _ 

462 

Wabaaha 

Dodge 

Winona 

Mower 

FMrnore 

Houeton 

IHaahcipo* 


I   Tunica., 
Tela 


Coahoma 
Outman 
Partota 
Lalayaaa 
2  Banlon...._ 


Tippah 

Aloom 

Tiahonvngo 

Preotaa 

(Jmon 


3  Bokvar 

Sunltowar 
Talahatchia 


Cvroi 

4.  Vakibuaha.. 


APPENDIX  D  -HuHAu  SERVICE  AREA 
BOUNDARIES— Continued 


Grenada 

Calhourt 

ChKkaaaw 

Clay 

Monroe 
S.  WaaNnglon 

laaaquena 

Warren 

Sharkey 

Muraphraya 

Yazoo 
6  Montgomery 

Webeler 

Choctaw 

OklMMha 


Aiuia 


Scon 


Lauderdale 
a  OaOoma 


Adama 
Ftankkn 
WiRurwon 
Amte 
Lincoln 
Pike 
9  Copiah    . 
Smipaon 


JeMeraon  Oavis 
WaNhai 


10 


Claike 
CowngMn 


Greene 
George 


MaiketNo 


497 


SOD 


1  AKMeon. 


Gentry 
Hon 

Andrew 
2  Hamaon 


SOI 


SOS 


SOS 


Mlaaourt 
S04 


SOS 


Putnam 
Grundy 
Si^kvan 

3  Schuytar  . 
ScoOand 
Civti 
Adw 
Knon 
Law* 

4  DeKaft... 


Cmton 

CaMwal 

Lwingaton 

CWT0« 

S.  Urai 


CiMfNCMI 


V.  Mwlon.. 


Raia 

Audrain 

Pike 


S07 


806 


806 
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MarkMNo 

Howard 

Johmon 

PelM 

Cooper 

6  Callaway 

S11 

Montgomery 

bnootn 

Warian 

6.  Bataa 

S12 

Henry 

Vamoh 

StCWr 

Cadw 

ia  Benton _ 

S13 

Hickory 

Camden 

Pofc 

■ 

OMaa 

11  Momtaau 

814 

Morgan 

Cole 

MMer 

Oaaga 

Qaaoonada 

12.  Manaa 

SIS 

Crawtord 

Oeni 

PulaaM 

Phelpa 

13  Waahingtan          

816 

St  Francov 

14.  Barton 

617 

Oada 

McOonaM 

Barry 

IS  Slona 

816 

Taney 

Oouglaa 

Ozark 

Howal 

16  Lactada 

819 

Wabalar 

Wnghl 

Te«aa 

17  Shannon  

S20 

ReyrtokM 

Iron 

Oregon 

Canar 

mplay 

ID    Ptf.y                _.„.,„ 

m 

Ma(*«on 

Wayne 

Boa»ger 

Cape  Girardeau 

19  Stoddard - 

S22 

Scot) 

Maarasippi 

NewMeOid 

Dunkkn 

Pamiaooi 

Buaar 

1  Unoohv. 


Ubarly 


CheutaM 


Vaaay 
Oaf«aid 


Shenden 
Rooeeved 
McCone 
Richland 


523 


S24 


628 
866 


827 


APPENDIX  D  -RURAL  SERVICE  AREA 
BOUNfDAR  tE  S— Continoed 


Misaoula 


Lewis  a  Clwk 
RavBA 
Gr  anile 
6  Oeer  Lodge .... 
Silver  Bow 
Jetlerson 
Broadwater 


Market  No. 


526 


Judith  Bawi 
Wheatlarx) 

7  Fergus   

Petroleum 
Golden  Valley 
Musselshell 
Sweet  Grass 
Sii*water 

8  Beavertiaad 

Madnon 
Gallatin 

Park 

9  Carbon 

Big  Horn 
Treasure 
Roset)'jd 

10  Prane 

Custer 

FaHon 

Powder  River 
Carter 


S29 


530 


531 


532 


APPENDIX  D  -RURAL  SERVICE  AREA 
BOUNOAR  lES— Continued 


Perkns 
Lincoln 
Dawson 
Buftalo 

7.  Han 

Hamrilon 

York 

Seward 

8.  Chase... 

Dundy 

Hayes 

Hitchcock 

Frontier 

Red  Wiltow 

Gosper 

Furnas 

Phelps 


Kearney 
Frankkn 

9.  Adams 

Webster 

Clay 

Nuckolls 

FdkTxxe 

Thayer 

Salme 

Jefteraon 

10.  Cass 

Otoe 


Nemaha 
Pawnee 
Richardson 

1.  HumboWt... 
Pershing 
Churchill 

2.  Lander 

Eureka 
Elko 

3.  Storey 

Douglas 
Lyon 
Carson  City 

4.  Mineral _. 

EsmeraMa 
Nye 

5.  WhrtePme... 
Lirxxiln 

1.  Coos- 


Grallon 
Sullivan 
Cheaire 

2.  Carroll 

Balkntf) 
Merrimack 

I.  Hunterdon.. 
2  Ocean 

3.  Sussex 


1.  San  Juan. 
McKmley 
Cibola 
Rio  Arriba 
Taoa 

2.  Cofax „_.. 

Union 
Mora 
Harding 

3.  Calron 

Valencia 
Socorro 
Sierra 

4.  Santa  Fe 

San  Miguel 
Torrance 
Guadakipe 
De  Baca 
Quay 
Curry 
Roosevelt 
Los  Alamos 

5.  Grant 


MadittlNa 


S30 


540 


541 


542 


Nevada 
543 


544 


545 


546 


547 


Hampahire 
548 


549 


550 
551 
552 
Mexico 

553 


554 


555 


556 


I  557 


APPENDIX  D.-RURAL  SERVICE  AREA 
BOUNDARIES— Contmoed 


Msrtict  Ho. 


Hidalgo 
Luna 
8.  Lincoln.. 
Chaves 
Otero 
Eddy 
Lea 


1  Jefferson 

St  Lawrence 
Lewis 

2.  Franklin 

Clinton 
Essex 
HamiHon 
Fulton 

3.  Chautauqua  .. 
Cattaraugus 
Genessee 
Wyorrimg 
Allegany 
Steuben 

4.  Yates 

Senaca 

Schuyler 

Cayuga 

Tompkins 

Cortland 

Chenango 

5.  Otsego 

Delaware 
Schohane 
SuHivan 
Ulster 


5S6 


1.  Cherokee 

Clay 

Graham 

Macon 

Swam 

Haywood 

Jackson 

Transylvania 

2.  Yancey 

Mitchell 
Avery 
Watauga 
Cakiwell 

3.  Ashe 

Wilkes 

Alleghany 

Surry 

4.  Henderson 

Polk 

Rutfierford 

Cleveland 

McDowell 

Lincoln 

5.  Arwon 

Montgomery 

RKhmond 

Scotland 

6.  Chatham 

Moore 

Lee 

7.  Rockingham .. 
Caswell 
Person 
QranvHla 
Vance 
Warren 
Franklin 

8.  Northampton.. 
Halifax 

Nash 

Wilson 

Edgecombe 

9.  Camden 

Pasquotank 

Perqownans 

Chowan 

Gales 

Hertford- 

Bertie 

10  Harnett.... 

Johnston 

Wayne 
11.  Hoke 


r  York 

559 


860 


561 


562 


563 


Carolina 
564 


565 

566 

567 

568 

569 
570 

571 
572 

573 
574 
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MmMNo 

Robnoo 

Bladan 

Colurnbut 

12  San^Mon.    

S7S 

Oupkn 

Pmdar 

13  Gfeen»_ 

576 

•  •■ 

Leooir 

,     ■ . 

Jonm 

. 

Crtvan 

Cartwat 

Pwnkoo 

. 

M    Pl«   .„...' 

877 

Mai«n 

, 

•Naitmflton 

Tyn*l 

Ow* 

BumOoiX 

' 

Myda 

15  Cabwnis _ 

578 

nowsn 

kwlai 

Davie 

Stanley 

Divide  

MtHintratl 

Burlie 

Renvilla 

McLean 

Ward 


Rolana 

McHwwy 

Pierce 

Benson 

Tommer 

Cavakar 

Ramaay 

3  BamM 

LaMoura 

DKkey 

Pembina 

Waian 

Nalaon 

Gngga 

Sissto 

TraM 
Ransom 
Sargent 
Richland 

4  McKenzie 

Dunn 
Billings 

Golden  VaRay 
Stwk 

Slope 

Bowman 

Hettinger 

Adams 

Gram 

Skxk 

Marcar 

5.  Kidder _. 

Stutsman 

Emmons 

Ed(»» 

Foster 

Shendan 

Wells 

Logan 

Mcimosn 


1  WMIania.. 
Defiance 


Oakola 
579 


APPENDIX  D  -RURAL  SERVICE  AREA 
BOUNDARIES— ConUnoed 


sao 


sai 


582 


563 


Pauling 
z  Sanduaky.. 
Eile 
Seneca 
Huron 

3.  Aatttabula.. 

4.  Marcw. — 

<r 


585 


S87 


MwHatNo 

Oarka 

Sha«>y 

Logan 

Unon 

S66 

llaidNi 

Wywtdot 

Crawford 

Marton 

^    UorrQ>i 

S86 

AMw«d 

Ucking 

KnOK 

Wayna 

Hohnaa 

Coshocton 

580 

Ouamaay 

NoWa 

MofVO# 

961 

FayMt 

Highland 

OfXMffI 

Adama 

9  Roaa „_ 

562 

P*a 

Jackson 

Scx>lo 

Galka 

10  Parry   . 

563 

Morgan 

HocfcmQ 

Atfiana 

Vmtoo 

Meigi 

11  ColumMn* 

56« 

.  Qmarron ., 
Tanas 


2  Harper 

Elka 

Woodward 

Woods 

Maior 

AHaHa 

3  Grant 

Kay 

NobHa 

Logwi 


Lmooln 

4  Nowata 

Craig 

Ottawa 

Washington 

Delaware 

Ctiarokaa 

Ad* 

Oaway 
Cualar 
Blama 
Kingfisher 
8  Semmola.-... 
Otuakea 
Okmulgea 
Hughaa 


Muskogee 
Pittsburgh 
7  Backhwn... 
Washna 


Qraar 
KMwa 
Caddo 
Grady 
8  Jackson  Tinman.. 
Cotton 
Stefitiena 


9.  Qarvm 


99S 


566 


567 


566 


566 


600 


60t 


802 


•03 


APPENDIX  D— RURAL  StRVICr  ART  A 
BOUNDARIES— Continuod 


Murray 
Carter 
Lo«« 


Coat 


10 


Chocfcaw 
McCurtian 


t  CMaop.. 
Columbia 


Martial  No- 


2.  Hood  Rwer .. 
Waaoo 


G4kam 
Morrow 
Jaffarson 


3  Umatita 
Un«n 
WaUcws 
Grant 


4  L^Kom 

Benton 
Unn 

5  Cooa _. 

Douglas 

Curry 

Joaephma 

8  Crook 

Daichutaa 


Lake 

1   Crawford.. 

Warren 

Venango 

Forest 
2.  McKaan... 

Elk 

Cameron 

3  Potter 
Tioga 
Cknion 

4  Bradford  .. 
Sulrvan 
Wyoming 

5  Wayne.... 
Pike 

6  Lawrence. 
Butler 
Oamn 


7 


60S 


607 


risaifisli) 

8  Unon 

Cokjmbi* 

Snytfar 

Montour 

Northumbertand 

SchuyfWI 

9  Graana 

Fayatia 

10  Badlord 

FuMon 

Frank  kn 

11  Hunhngdon     .. 


Juraata 
12  Labwwn 


1  Ooonaa... 

AUMvMa 
2.  Lauran*_ 


810 


Pennsytvanis 
811 


612 

613 

614 

815 
816 

817 
818 


819 
620 

621 


6?? 
Rho^  Island 

623 
Soutli  Carolina 

I  624 
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APPENDIX  D  -RURAL  SERVICE  AREA 
BOUNDARIES— Continued 


Greenwood 

McCormck 

Edgefield 

Sakjde 

Newtjerry 

3  Cherokee 

Union 

Chester 

Fairfield 

LarKasler 

York 

4  Chesterfield.. 
Kershaw 
Lee 
Sumief 
Darkngton 
Martxxo 

5  Dilton 

Manon 
Horry 

8.  Clarendon 

WWlamiburg 
Georgetown 

7  Calhoun    

Oangetiurg 
Barnwell 
Bambefg 
Allendale 

8  Hampton _, 

Colleton 

Jasper 

Beautorl 


Market  No 


1  Harding 

Perkins 

Butte 

Lawrence 

2  Corson  

Ziebach 

Campbell 
Wakeorth 
Potter 

3  McPtierson. 
Edmunds 
Brown 
Faulli 
Spink 

4  Marshall  

Roberts 
Day 

Clark 

Grant 

Codington 

Hamkn 

Deuel 

5  Custer     

Fall  River 
Sharmoo 

6  Haakon 

Stanley 
Jackson 
Bennett 

Lyman 

Meiiene 

Todd 

Tnpp 

Gregory 

7.  Su»y 

Hughaa 


626 


627 


628 


629 


830 


631 


Soutr  Dakota 
632 


833 


634 


635 


636 


637 


Buffalo 

Jersukj 

Brule 

Aurora 

Davison 

Douglas 

Charles  Mix 

8  Kingsbury 

Brookings 

Beadto 

Sanborn 

Uke 
Moody 

9  Hanson 


636 


636 


640 


APPENDIX  D.-RURAL  SERVICE  AREA 
BOUNDARIES— Continued 


McCook 

Hutchinson 

Turner 

Lincoln 

Bon  Homme 

Yankton 

Clay 

Union 


1.  Lake 

Obion 

Dyer 

Lauderdale 

Crockett 

Gibson 

Weakley 

Henry 

Canon 

Benton 

Stewart 

Houston 

Humphreys 

2  Cannon , 

De  Kalb 

Coffee 

Warren 

White 

Van  Buren 

Grundy 

Smith 

J  Macon 

Trousdale 

Roane 

Cumbertarxf 

Clay 

Jackson 

Putnam 

Pickett 

Overton 

Fentress 

Scon 

Morgan 

Camp*>ell 

Claitx)rne 

Hancock 

4.  Hamblen 

Greene 

Cocke 

Grainger 

Jefferson 

Sevier 

5  Fayette 

Haywood 

Madison 

Hardeman 

Chester 

Henderson 

McNairy 

Hardin 

Decatur 

Perry 

Wayne 

Hickman 

Lewis 

Lawrence 

6.  Giles 

Marshall 

Lincoln 

Moore 

Bedford 

Franklin 

7.  Bledsoe 

Rhea 

Bradley 

McMmn 

Polk 

Monroe 

Loudon 

8  Johnson 

9  Maury 


Market  No. 


T»nr>es»e« 
641 


642 


643 


644 


645 


«46 


647 


1.  Dallam 

Hartley 
OWham 
Deaf  Smith 
Sherman 
Moore 

2.  Hansford 


646 

649 


650 


651 


APPENDIX  D.— RURAL  SERVICE  AREA 
BOUNDARIES— Continued 


Market  No 


Ochiltree 

Lipscomb 

Hutchinson 

Roberts 

Hemphill 

Carson 

Gray 

Wheeler 

Armstrong 

Donley 

Collingsworth 
3  Parmer 

Castro 

Swisher 

Bailey 

Lamb 

Hale 

Cochran 

Hockley 

Yoakum 

Terry 

Lynn 
4.  Briscoe 

Ha* 

ChiWress 

Ftoyd 

Motley 

Cottle 

Crosby 

Dickens 

King 

Garza 

Kent 

Stonewall 
5  Hardeman 

Foard 

Knox 

Haskelt 

Shack eHord 

Throckmorton 

Baytor 

Wilt>arger 

Archer 

Young 

Stephens 

6.  Jack 

Pak)  Pinto 
Montague 
Cooke 

7.  Fannin 

Hunt 

Rains 

Lamar 

Delta 

Hopkins 

Wood 

Red  River 

Frankhn 

Titus 

Camp 

Upshur 

Morris 

Cass 

Mahon 

8  Games _. 

Andrews 

Dawson 

Martin 

Borden 

Howard 

Glasscock 

Scurry 

Mitchell 

Sterling 

Fisher 
Nolan      t 
Coke 

9  Runnels 

Coleman 
Eastland 
Brown 

Mills 

Comancfw 
Erath 
Somervell 
Hamiltoo 
Bosgue 
Hill 
10.  Navarro 


652 


653 


654 


657 


858 


1  656 
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APPENDIX  D.-RURAL  SERVICE  AREA 
BOUNDARIES— Contintjed 


MwkatNo 

V»nZ»n<fl             , 

Handanon 

Limestone 

Falls 

Mitam 

RcAertsoo 

Leon 

Anderson 

Freestone 

n  Cherokee 

660 

Rusk 

Panola 

Nacogdoctia* 

Angekna 

San  Augu*«>M 

She«)» 

Sabma 

<?  UMft^mh 

661 

Culbarion 

Jen  Davis 

Presidic 

Brewster 

13  RecvM 

662 

Pacoe 

Terra* 

14  Lovmg    

663 

Ward 

Crane 

Upton 

Reagan 

Inoo 

Crockett 

ScWeichef 

Sutton 

Winkler 

15  Cor>cho  

664 

Menard 

Llano 

Kimble 

• 

McCuNoch 

MaKW 

Kerr 

• 

GMtespie 

KendM 

Blanco 

Burnet 

Lampnat 

San  Saba 

16  Burleaon 

666 

Lea 

Bastrop 

CakdiM* 

Gonzalet 

Lavaca 

Jackson 

» 

Matagorda 

Wharton 

Colorado 

Fayette 

Austin 

Wasnm^^on 

17  Newton 

666 

Jasper 

Tytar 

Polk 

San  Jacinio 

Walker 

Gnmea 

Madiaon 

Houston 

Trinity 

18  Edwards 

667 

Ra« 

Bandera 

Kinney 

Livalde 

Mfldma 

Wrtvench 

<.'avala 

Fno 

Dimmrl 

LaSaHe 

Vai  Verde 

19  Atascosa 

666 

APPENDIX  D— RURAL  SERVICE  AREA 
BOUNDARIES— Continued 


Duval 
UvaO* 
Jim  WMb 

Jm  HoQQ 

SUrr 

Broofcl 

Kleberg 
WMacy 

20  Wilson  .... 
Kamm 
Bee 
Gokad 
Dewm 
Retugn 
Calhoun 
Arkansas 

21  Chambers 

1  Bo<  Ektar .. 
Cache 
Rich 

2  Morgan  

Surrwmt 
Wasatch 

3  Juat) 
Millard 
Sanpete 

4 


MwkatNo 


5  Cvtwn  — 
Oaggan 

Umtah 
Emery 
Grand 
Duchesne 
8  Pwta 
Wayne 
Garlied 
Kane 
San  Juan 


870 

Mtah 

671 

672 

673 

674 
675 


676 


Orleans 

Essai 

UMoiHe 

Waahmglon 

Caledonia 

Orange 

2  AddMon  

Rutland 
wmdaor 
Bennmglon 
Windham 


677 


678 


1  Lea 

Wm 

Dickenson 
Buchanan 
RusseN 

2  TueweN „ 

Gala*  City 

Smyth 

Bland 

Wythe 

Grayson 

3  Giles      __ 

Pulaski 
Montgomery 
Canon 
Ftoyd 


4.  Badtard 

BedtordCHy 

Frankhn 


5  Bath      _ 

Rocktmdga 
Alleghany 
Buena  VisU  City 
CMton  Forge  Oty 
Cowngton  Oty 
Lenngton  City 

6  Highland 


679 


662 


APPENDIX  0— RURAL  SERVICE  AREA 
BOUNOARJES— Continued 


Rockingham 
Nelson 

Harnsor<)urg  C«y 
Stauton  Oty 
Waynestxxo  Oty 

7  Buckingham 
Chwto^ 
HaMax 

Pnnce  Edwanl 
Cumberland 

8  Ameka  

Nottoway 
Mecklenburg 
Brunsunck 
Lurtenburg 

9  GraenaMka 


Southampton 

Surry 

Isle  o)  Wight 
Emporia  Oty 
Frankkn  Oty 

10  Fradencfc 

Clarke 


Page 
Rappahannock 

Fauquar 
Warren 
Wmchastar  CNy 


11 


Fradancfcaburg  Oty 
Culpeper 
Orange 
Spo«sy*varaa 


Staftord 

12  Carokna 

KngOaorg* 
King  WMiSffl 
KmgtOuaan 


Rictwnond 

Westmoreland 

NorUiuml)artand 


Mafftews 

NuiUiampton 

Accomack 


t  Clallam 
Jetterson  Island 
San  Juan 
Skagil 

2  Okatogm..- 

Chalw 
Douglai 

3  Ferry   

Stevens 
PendOreiia 

4  Grays  Hartior 

Mason 

5  Kittitas    „ 

Grant 

Lincoln 
Adams 

6  Pacific  

Wahkiahum 
Lewis 

Cowktz 

7  Skamania 

Klickitat 

8  Whiiman 

Walla  Walla 

Columbia 

GartieW 

Asotin 


Market  No 


667 


688 


680 


\ 


Washlr>gton 
.     691 


882 
883 


887 


1  Mason 
Jackson 
Roane 
CaKtoun 

2  Wetrel 
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APPENDIX  D  -RURAL  SERVICE  AREA 
BOUNDARIES— Conunoed 


Tyter 
Pleasants 
Ritchie 
G4mer 


Ooddridga 

3.  MonongaM.. 


Harriaon 

Taytor 

Bartxxir 

Preston 
«   Grant  _ 

Pendleton 

Hardy 

Hampshire 

Morgan 

Berkeley 

Jeftorson 
i  Tucker   

Randolph 

Upshur 

Webster 

Braxton 

Oey 

Nicholas 

Pochahontas 

6  L»>cotrt. „.. 

Mingo 

Logan 

Boone 

McDowell 

Wyoming 

7  Raleigh     

Pavene 

Somm<.rs, 

Monroe 

GreenOner 

1.  B(«nM 


Market  No. 


701 


702 


703 


704 


706 


Poai 

Barron 
2  BayfieW 
Ashland 
Iron 
Sawyer 
Rusk 


Wisconsin 

706 


707 


3  VMb* 

Oneida 

Floranoa 

Uncom 

Langlade 

forest 

'dylor 

4  Marmene    .. 
Oconto 
M©rK)mir»ee 
STiawano 
Door 

Kewaunee 
Manitowoc 

5.  Pierce 

Ounn 


e.Ti 

Ctark 

Jacliftor^ 

Monroe 
7.  Mood_ 


700 


Waupeca 
Juneaij 
Adar'>« 
Marouefte 
Green  Lahe 

S     ^erryxi 

Crawkxd 
Ricniano 
Gram 

k)wa 

Lafayade 

Qrean 

8.  Co  vjn*ia 


706 


708 


710 


711 


712 


713 


714 


APPENDIX  D  -RURAL  SERVICE  AREA 
BOUNDARIES— Continued 


Dodge 

Jefferson 
Walworth 
Fond  Du  Lac 

1  Park  .     _ 

Hot  Spnngs 

Big  Mom 

2  SnenOan  

Jonrwon 
CampOelt 
Crook 
Weston 

3.  Lincoln 

Teton 

Cartx>n 

Umta 

Sublette 

Fremont 

&»eetwater 

4.  Ntobrara _ 

Albany 
Platte 
Goshen 
Lararme 

5.  CoTYverse 


Market  No. 


«ryomir>g 
715 


716 


717 


718 


719 
Puerto  Rico 
720 
721 


722 


723 


1  RincJ^n  MuoicipiO  

2  Adiuntas  SAunicioio . 

G<jaTw:a  Mumcipio 
GuayanHta  MootcipKJ 
Laias  Muoicipic 
La^es  Mufxipic 
Las  Manas  Mun,cip»o 
Mafcac  MunicitMO 
Penoetas  ^Aor>*clp*c 
Satiana    G'anoe    Mu'^k> 

pio 
San  Se^astla^  Mumcipio 
Vaucc  Muritcipo 

3  Cdie*  Mun,cip»c    .._ 

.WiAiva  Mumcipio 

MorOvtS  MoAicIplO 

Orocovna  Munopo 
LTuadc  MooicipK: 

4  AttKxmc  MunKiipo  

Arroyci  MurwcipiC 
Barranquitas  MunM:ic>< 

C.oany:  Mun,CJp< 

Convene  Municipto 

Guayama  Mun«>o^) 

M8ur^aC^0  MumcipK) 

PafiHas  Municio<^ 

Salmas  Muniopio 

Santa  isabef  Murwcipic. 

VaPucoa  MijnicjpK; 
5.  Cei6a  MumcipHD        

NaquaPc  Mumcipto 

6  Vieques  Murncipio _   72S 

7.  Cuiebra  Mumcipio _ ^X 

OS.  Virgin  lalanda 

1.  Island  ol  St  Thonws 727 

Island   of    St    Jonn   and 

erTvifons 

2.  isianfl  of  Si    Ooa   a-^d  I  729 
environs. 

Ouam 
1.  WarxJ  of  Gua^r^  anc  erv      729 
ro^s 

All  Other  u  &  Posaessions  or  Tarrtiones 
1    AH   other   u  S    Posses      Surnbet    ic    c*    assigr^c 
stons  or  Temione*  latei  gate 


724 


Mississippi „ 

North  Carolina 

South  Carolina 

Tennessee 

Puerto  Rico .... ..._ .„ ...„ 

U.S.  Virgin  Islands 

Guam „ 

All  Other  U.S.  Territories  and 
Possessions - 


Num- 
ber of 
RSAs 

11 

15 

8 

9 

7 
2 
1 


Total....... 

Block  2: 

Alaska 

Arizonq 

California 

Colorado 

Hawaii 

Idaho 

Montana 

Nevada 

New  Mexico. 

Oregon. 

Utah 


Washington ... 
Wyoming. .„ 

Total „... 

Block  3: 

Arkansas 

Kansas 

Louisiana 

Missouri 

Oklahoma  ...™ 
Texas - 


Total 

Block  4: 

Connecticut.. 
Delaware 


Kentucky „ 

Maine 

Maryland 

Massachusetts .... 

Michigan 

New  Hampshire.. 

New  Jersey 

New  York 

Ohio 

Pennsylvania 

Rhode  Island 

Vermont 

Virginia 

West  Virginia 

Total 


Appendix  E—RSA  Blocks 


Block  1: 

Alabama.. 
Florida ..... 
Georgia .... 


Num- 
ber of 
RSA^s 


8 
10 
14 


Block  5: 
Illinois... 
Indiana . 

Iowa .. 

Minnesota ._.. 

Nebraska _.... 

North  Dakota 

South  Dakota  „...., 
Wisconsin 


Total.. 


85 


3 
6 

12 
9 
3 
6 

10 
5 
6 
6 
6 
8 
5 


85 


12 
15 
9 
19 
10 
21 


86 


2 
1 

11 
4 
3 
2 

10 
2 
3 
5 

11 

12 
1 
2 

12 
7 


88 


9 

9 

16 

11 

10 

5 

9 

9 


78 


Note. — Order  of  Blocks  Scheduled  for  Lot- 
tery: 1.  Block  2;  2.  Block  5:  3.  Block  3;  4. 
Block  1;  5.  Block  4. 
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Rules 

47  CFR  Part  22  is  amended  as  follows: 

PART  22— PUBLIC  MOBILE  SERVICE 

1.  The  authority  citatjun  for  Fart  22 
continues  to  read: 

Authority:  Sees  4,  303.  48  Stat.  1066,  1082. 
us  amended  (47  U.S.C.  154.  303). 

2.  Section  22.903  is  amended  by 
revising  paragraph  (a)  to  read  as 

follows- 

§  22.903    Cellular  Sy«teni  ServKe  Areas. 
(a)  The  Cellular  Geographic  Service 
Area  (CGSA)  of  the  cellular  system  shall 
be  defined  by  the  applicant  as  the  area 
intended  to  be  served.  No  CGSA,  which 
includes  areas  within  a  Metropolitan 
Statistical  Area  (MSA),  or  in  New 
England,  a  New  England  County 
Metropolitan  Area  (NECMA),  as 
modified  in  paragraph  (e).  of  this 
section,  may  extend  beyond  the 
boundaries  of  the  MSA  or  NECMA. 
except  where  any  such  extensions  are 
de  minimis  and  do  not  include  an-as 
within  another  central  MSA  or  NECMA. 
At  the  time  of  initial  application  Tiling. 
no  CGSA  or  39  dBu  contour  may  extend 
beyond  the  boundaries  of  the  Rural 
Service  Area  (RSA).  RSA  applications 
that  have  de  minimis  extensions  will  be 
returned  as  defective.  For  MSAs  and 
NECMAs  below  the  top  90,  the 
boundaries  of  the  CGSA  must  include  at 
least  75%  of  either  the  land  area  or 
population  of  the  MSA  or  NECMA.  This 
75%  coverage  requirement  is  not 
applicable  to  RSAs.  The  CGSA  must  be 
drawn  on  one  or  more  U.S.  Geological 
Survey  map(s)  with  a  scale  of  1:250.000. 
For  RSAs  the  map  need  only  depict  the 
particular  CGSA  within  the  RSA.  and 
must  clearly  depict  on  the  face  of  the 
map  the  longitude,  latitude  and  scale 
pursuant  to  i  22.2.  Within  the  CGSA  the 
applicant  must  depict  each  base  station 
site  and  its  respective  39  dBu  contour  as 
determined  by  the  methods  described  in 
paragraph  (c)  of  this  section.  An 
applicant  must  state  that  the  combined 
39  dBu  contours  of  all  base  stations  will 
cover  at  least  75%  of  the  total  CGSA. 

***** 

3.  Section  22.904  is  amended  by 
revising  paragraph  (c)  to  read  as 

follows- 

§  22.904     Power  limitations. 

•  •  «  •  * 

(c)  Stations  serving  Rural  Service 
Areas  will  be  required  to  operate  at  the 
effective  radiated  power  listed  in 
paragraph  (a)  of  this  section,  in  the 
event  the  base  station  is  located  less 
than  24  miles  from  an  adjacent  MSA  or 
NECMA.  If  the  base  station  is  located 


more  than 24  milts  from  an  adjacent 
MSA  or  NECMA.  the  station  may 
operate  at  the  effective  radiated  power 
listed  in  paragraph  (b)  of  this  section.  If 
interference  is  alleged  to  cellular 
systems  operating  in  any  MSAs  or 
NECMAs.  the  Rural  Service  Area 
stations  will  be  required  to  reduce 
power  immediately  to  the  power 
limitations  specified  in  §§  22.904(a)  and 
22.905(a).  until  the  Commission 
authorizes  operation  at  an  increased 
power. 

•  •        •        •        ♦  , 

4.  Section  22.905  is  amended  by  ^ 
revising  paragraph  (b)  to  read  as 
follows: 

§  22  905     Antenna  height-power  for  iMse 
stations. 

•  *         *         •         • 

(b)  For  RSA  facilities  located  24  miles 
or  more  from  an  MSA  or  NECMA. 


Anienn*  heigM  (AAT)  («Mt) 

FHardve 

poww 
(EHP) 
(<»ans) 

500    •,-,-, ,  ,, 

500 

SV)      

397 

WiO  

323 

700      

223 

Bno                 

166 

900  ,,■  M,-,,-, ,-■- 

126 

1 000     

96 

1  250 _. 

57 

1  500 

37 

2000 

20 

2  500.. 

13 

3  000... 

10 

3.500... 

9 

4  000 

8 

5  000  

7 

For  AATs  between  the  above  listed 
values,  linear  interpolation  should  be 
used. 
***** 

5.  Section  22.913  is  amended  by 
revising  paragraph  (a)(10]  to  read  as 
follows: 

§  22.913     Content  and  form  o(  applications. 

(a)  *   *   * 

(10)  An  exhibit  setting  forth  the 
information  required  by  §  22.13(a)(1).  In 
addition,  all  applicants  other  than 
publicly  traded  corporations  must 
disclose  parties  with  any  ownership 
interest  in  another  cellular  application 
for  the  same  market.  In  addition,  for 
Rural  Service  Areas,  an  exhibit 
indicating  the  state  and  counties 
included  in  the  applicant's  CGSA. 
***** 

|FR  Doc.  87-13424  Filed  &-11-87;  8:45  am) 
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47  CFR  Part  73 

I  MM  Docket  No.  86- 1 85;  RM-5 1 89,  RM- 

55141 

Radio  Broadcasting  Sei^ices; 
Clearfield,  St.  Marys  and  Boalsburg, 
PA 

agency:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

summary:  This  document  substitutes 
C:h,innel  230B1  for  Channel  228A  at 
Clearfield  Pa.,  as  the  community's  first 
local  wide  area  coverage  FM  service, 
and  modifies  the  license  of  Station 
WQYX(FM)  to  specify  the  higher 
powered  channel,  at  the  request  of 
Clearfield  Broadcasters,  Inc.  The 
counterproposal  of  Elk-Cameron 
Broadcasting  Co.  to  substitute  Channel 
230Blfor  Channel  232A  at  St.  Marys.  Pa. 
and  modify  its  license  for  Station 
WKBl-FM  to  specify  the  higher  powered 
channel,  is  denied  since  the  allocation 
would  serve  fewer  persons.  The  late- 
filed  request  of  Mrs.  Davies  Bahr  for  the 
alloc^ion  of  a  first  local  FM  Class  A 
allotment  at  Boalsburg.  Pa.  will  be  the 
subject  of  a  separrate  Notice  of 
Proposed  Rule  Making.  Channel  230B1 
at  Clearfield  requires  a  site  restriction  of 
3.5  kilometers  south  to  avoid  a  short- 
spacing  to  Station  WKBI-FM.  St.  Marys, 
Pennsylvania.  Canadian  concurrence 
has  been  received  since  Clearfield  is 
located  within  320  kilometers  of  the 
U.S.-Canadian  border.  With  this  action, 
this  proceeding  is  terminated. 
EFFECTIVE  DATE:  July  20,  1987. 

FOR  FURTHER  INFORI»«ATION  CONTACT: 

Leslie  K.  Shapiro.  Mass  Media  Bureau. 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  iS  a 

summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  86-185. 
adopted  May  7. 1987.  and  released  June 
5. 1987.  The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (Room  230). 
1919  M  Street  NW..  Washington.  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractors. 
International  Transcription  Service, 
(202)  857-3800,  2100  M  Street  NW..  Suite 
140,  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— I  AMENDED! 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C  154.  303. 


§73.202    (Amended] 

2.  Section  73.202(b).  the  T^e  of  FM 
Allotments  for  Pennsylvania  is  amended 
by  deleting  Channel  228A  and  adding 
Channel  23081  at  Clearfield. 

Federal  Communications  Commission. 
Bradley  P.  Holmes, 

Chief,  Policy  and  Rules  Division,  Mass  Media 
Bureau. 

(FR  Doc.  87-13426  Filed  6-11-87;  8:45  amj 
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47  CFR  Part  73 

[MM  Docket  No.  86-418;  RM-S4941 

Radio  Broadcasting  Services;  Bedford. 
PA 

AGENCY:  Federal  Communications 
Commission. 

action:  Final  rule. 

SUMMARY:  This  document  allocates 
Channel  298A  to  Bedford.  Pennsylvania, 
as  the  community's  second  local  FM 
service,  at  the  request  of  Cessna 
Communications,  Inc.  Channel  298A  can 
be  allocated  to  Bedford  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements 
without  the  imposition  of  a  site 
restriction.  Canadian  concurrence  in  the 
allotment  has  been  received.  With  this 
action,  this  proceeding  is  terminated. 
dates:  Effective  Date:  July  20. 1987.  The 
window  period  for  filing  applications  for 
open  on  July  21, 1987,  and  close  on 
August  19, 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order.  M.M  Docket  No.  86-418. 
adopted  May  5,  1987,  and  released  June 
5. 1987.  The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (Room  230). 
1919  M  Street  NW..  Washington.  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractors, 
International  Transcription  Service, 
(202)  857-3800,  2100  M  Street,  NW.,  Suite 
140,  Washington.  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— (AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 
Authority:  47  U.S.C.  154,  303. 


§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  for  Bedford,  Pennsylvania,  is 
amended  by  adding  Channel  298A. 
Mark  N.  Lipp, 

Chief,  Allocations  Branch.  Policy  and  Rules 

Division,  Mass  Medio  Bureau. 

[FR  Doc.  87-13428  Filed  6-11-87;  8:45  am] 

BnXINO  CODE  •71I-01-M 


47  CFR  Part  73 

[MM  Docket  No.  »6-133;  RM-5215J 

Television  Broadcasting  Services; 
Crystal  River,  FL 

agency:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 


SUMMARY:  This  document  allots  UHF 

television  Channel  39  to  Crystal  River. 

Florida,  as  a  first  television  allotment  at 

the  request  of  William  F.  Parrish.  With 

this  action,  this  proceeding  is 

terminated. 

EFFECTIVE  DATE:  July  20, 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Montrose  H.  lyree.  Mass  Media  Bureau, 

(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  M.M  Docket  No.  86-133. 
adopted  April  24, 1987,  and  released 
June  5, 1987.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors, 
International  Transcription  Service. 
(202)  857-3800,  2100  M  Street  NW.,  Suite 
140.  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Television  broadcasting. 

PART  73— f  AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303. 

§73.606(6)     [Amended) 

2.  In  §73.606(b),  the  Table  of 
Allotments  is  amended,  in  the  entry  for 
Crystal  River,  Florida,  by  adding  UHF 
Channel  39-. 

Federal  Communications  Commission. 
Mark  N.  Lipp, 

Chief.  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

(FR  Doc.  87-13427  Filed  6-11-87;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Highway  Administration 
49  CFR  Part  310 

Bridge  ToM  Procedural  Rules; 
Rescission  of  Regulation 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 

ACTION:  Rescission  of  regulation. 

SUMMARY:  This  document  rescinds  the 
FHWA  regulation  on  the  bridge  toll 
procedural  rules  because  the  provisions 
are  obsolete. 

EFFECTIVE  DATE:  April  2.  1987 

FOR  FURTHER  INFORMATION  CONTACT: 

Edward  J.  Mullaney,  Office  of  the  Chief 
Counsel,  (202)  366-1356,  Federal 
Highway  Administration,  400  Seventh 
Street,  SW.,  Washington,  DC  20590. 
Office  hours  are  from  7:45  a.m.  to  4:15 
p.m.,  ET,  Monday  through  Friday. 
SUPPt^MENTARY  INFORMATION:  The 
provisions  contained  in  49  CFR  Part  310 
were  issued  to  govern  procedures  in 
proceedings  before  the  Federal  Highway 
Administrator  authorized  by  section  4  of 
the  Bridge  Act  of  1906,  as  amended  (33 
U.S.C.  494),  section  503  of  the  General 
Bridge  Act  of  1946,  as  amended  (33 
U.S.C.  526).  and  section  6  of  the 
International  Bridge  Act  of  1972  (33 
U.S.C.  535(d)).  These  statutes  require 
that  tolls  charged  for  transit  over  certain 
bridges  must  be  reasonable  and  just. 
Authority  was  conferred  in  the  Federal 
Highway  Administrator  to  determine 
whether  such  tolls  were  reasonable  and 
just  and  to  prescribe  the  reasonable 
rates  of  toll  to  be  charged.  In 
proceedings  under  this  part  the 
Administrator  determined:  (a)  Whether 
there  were  sufficient  grounds  to  initiate 
formal  adjudication  concerning  the 
reasonableness  and  justness  of  a  toll 
schedule  or  amortization  period;  (b) 
whether  a  rate  or  rates  of  toll  or 
amortization  period  were  reasonable 
and  just;  and  (c)  the  reasonable  rate  or 
rates  of  toll  or  amortization  period  to  be 
prescribed  in  a  case  in  which  the 
existing  rate  or  rates  or  amortization 
period  were  found  to  be  unreasonable, 
unjust,  or  both. 

On  April  2, 1987,  Congress  enacted  the 
Federal-Aid  Highway  Act  of  1987  (the 
Act).  (Pub.  L.  100-17, 101  Stat.  132). 
Section  135  of  the  Act  repealed  the 
legislation  providing  for  Federal 
regulation  and  review  of  toll  increases 
on  certain  toll  bridges.  Toll  increases  on 
these  deregulated  facilities  must  be  just 
and  reasonable  but  will  not  be  subject 
to  review  by  the  Department  of 
Transportation.  For  this  reason.  Part  310 
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is  no  longer  operative,  and  is,  therefore, 
rescinded. 

The  FHWA  has  determined  that  this 
document  contains  neither  a  major  rule 
under  Executive  Order  12291  nor  a 
significant  regulation  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation.  No 
economic  impacts  are  anticipated  as  a 
result  of  this  action.  Accordingly,  a  full 
regulatory  evaluation  is  not  required. 

The  FHWA  finds  good  cause  to 
rescind  the  regulation  contained  in  49 
CFR  Part  310  without  a  notice  and 
opportunity  for  comment  and  without  30 
day  delay  in  effective  date  required 


under  the  Administrative  Procedure  Act 
since  this  rulemaking  action  is 
mandated  by  statute.  Therefore,  public 
comment  is  not  necessary.  For  the  same 
reason,  notice  and  opportunity  for 
comment  are  not  required  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation 
because  such  action  would  not  result  in 
the  receipt  of  useful  information. 

List  of  Subjects  in  49  CFR  Part  310 

Administration  practice  and 
procedure.  Bridges.  Highways  and 
roads. 


Authority:  Sec  135  of  Pub.  L  100-17. 101 
StHi   1.12:  2,3  II  S  C  315:  49  CFR  1,48. 

PART  310— BRIDGE  TOLL 
PROCEDURAL  RULES— (REMOVED I 

In  consideration  of  the  foregoing,  the 
FHWA  hereby  removes  Part  310,  Bridge 
Toll  Procedural  Rules,  from  Title  49, 
Code  of  Federal  Regulations. 

Issued  on:  June  5. 1987. 
R.A.  Barnhart. 

Federal  Highway  Administrator. 

(FR  Doc.  87-13436  Filed  6-11-87:  8:45  am] 
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This   section   of   the   FEDERAL    REGISTER 
contains   rwnces   to   the   put)iK:   of  the 
proposed   issuance   o'   rules   and 
regutations    The   purpose   of   these   notices 
is   to   give   interested   persons  an 
opportunity   to   participate  in   the   rule 
making  prior  to  the  adoption  of  the  final 
rules. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  890 

Expanded  Enrollment  Opportunity 
Under  the  Federal  Employees  Healtti 
Benefits  Program 

agency:  Office  of  Personnel 

Maiicigement. 

ACTION:  Proposed  rulemaking. 

summary:  The  Office  of  Personnel 
Mdiiagement  (OPM)  is  proposing  to 
revise  its  Federal  Employees  Health 
Benefits  (FEHB)  Program  regulations  to 
expand  the  enrollment  opportunity  that 
allows  Federal  employees  to  enroll  or 
change  enrollment  when  a  spouse  loses 
non-Federal  health  insurance  coverage 
under  certain  conditions.  This  revision 
would  {!)  enable  divorced  Federal 
employees  to  provide  reHB  coverage  for 
their  children  if  the  children  lose  non- 
Federal  health  insurance  under  the 
spouse's  plan;  (2)  permit  Federal 
employees  to  enroll  or  change  to  a 
family  enrollment  upon  the  involuntary 
loss  of  health  insurance  coverage  by  the 
non-federally  employed  individual;  and 
(3)  permit  annuitants  to  provide  FEHB 
coverage  for  family  members  who  lose 
non-Federal  coverage. 

DATE:  Comments  must  be  received  on  or 

before  August  n,  1987. 

ADDRESSES:  Written  comments  may  be 
sent  to  Reginald  M.  Jones,  jr..  Assistant 
Director  for  Retirement  and  Insurance 
Policy,  Retirement  and  Insurance  Group, 
Office  of  Personnel  Management,  P.O. 
Box  57,  Washington.  DC  20044,  or 
delivered  to  OPM,  Room  4351, 1900  E 
Street,  NW.,  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
B.HPh.ira  Myers,  (202)  632-46,34. 
SUPPLEMENTARY  INFORMATION:  In 
January  of  1984,  OPM  issued  final  FEHB 
regulations  to  allow  a  Federal  employee 
to  enroll  or  change  to  a  self  and  family 
enrollment  if  a  non-federally  employed 
spouse  lost  health  insurance  coverage 
because  of  a  layoff  from  his  or  her 
employment.  Since  publication  of  these 


regulations,  we  have  received  many 
comments  and  questions  from  Federal 
agencies,  employees,  annuitants,  and 
Congressional  offices.  We  have  foimd 
that  while  the  regulations  have  helped 
to  ease  the  effects  of  private  sector 
layoffs  on  some  Federal  employees  and 
their  eligible  family  members,  there  are 
several  groups  of  individuals  that  the 
regulations  did  not  help.  These  include 
divorced  Federal  employees  whose 
children  lose  health  insurance  coverage 
under  a  former  spouse's  non-Federal 
plan.  Federal  employees  whose  spouses 
did  not  meet  the  "layoff  requirement, 
and  annuitants.  In  an  effort  to  provide 
relief  for  these  individuals,  we  are 
proposing  to  revise  the  regulations  in  the 
three  areas  addressed  below, 

I.  Enrollment/Change  Opportunity  for  a 
Federal  Employee  Whose  Former 
Spouse  Loses  Non-Federal  Coverage 

Under  current  regulations,  a  Federal 
employee  may  enroll  or  change  to  a  self 
and  family  enrollment  if  his  or  her 
spouse  loses  non-Federal  health 
insurance  coverage.  If  the  Federal 
employee  and  spouse  are  divorced,  the 
employee  may  maintain  a  self-only 
enrollment  or  be  covered  under  a 
current  spouse's  plan  while  children  of 
the  employee  and  former  spouse  are 
covered  under  the  former  spouse's  non- 
Federal  plan.  If  the  former  spouse  loses 
coverage,  the  Federal  employee  may  not 
enroll  or  change  enrollment  because  the 
individual  whr  lost  coverage  is  no 
longer  the  employee's  spouse.  Our 
proposed  revision  would  permit  the 
Federal  employee  to  enroll  or  change  to 
a  self  and  family  enrollment  to  cover  his 
or  her  children,  provided  these  children 
were  covered  by  the  former  spouse's 
non-Federal  plan  and  the  former  spouse 
lost  this  coverage  in\  oluntarily.  This 
would  ensure  that  the  Federal 
employee's  children  have  continuous 
health  insurance  coverage, 

II.  Change  of  the  Qualif\ing  E\ ent  From 
the  Non-Federal  Emplo>  ee's  Layoff  to 
the  Involuntary  Loss  of  Health  Insurance 
Coverage 

We  have  found  that  there  is 
considerable  confusion  about  the 
definition  of  the  word   "layoff."  We  have 
also  learned  of  situations  in  which  the 
non-Federal  employee  loses  health 
insurance  coverage  but  remains 
employed,  and  thus  would  not  meet  the 
regulation's  "layoff  requirement.  We 


therefore  propose  to  revise  the 
regulation  to  eliminate  this  requirement 
and  instead  require  that  the  non-Federal 
employee  lose  health  insurance 
coverage  involuntarily.  For  purposes  of 
this  regulation,  an  involuntary  loss  of 
coverage  is  one  that  is  not  initiated  by, 
or  the  direct  result  of  an  action  by,  the 
non-Federal  employee.  For  example,  if 
the  non-Federal  employee  cancels  his  or 
her  health  insurance  or  voluntarily 
resigns  from  his  or  her  employment  (and 
thereby  loses  coverage),  the  loss  of 
health  insurance  coverage  would  not  be 
considered  involuntarily. 

The  employing  office  would 
administer  our  proposed  revision  in  the 
same  way  it  has  been  administering  the 
current  regulation,  and  would  continue 
to  require  documentation  from  the  non- 
Federal  employer  that  the  individual's 
group  health  insurance  was 
involuntarily  terminated.  An  example  of 
acceptable  documentation  would  be  a 
letter  from  the  employer  confirming  that 
the  individual  did  not  voluntarily  cancel 
his  or  her  health  insurance.  If  the 
employing  office  determines  that  the 
loss  of  coverage  by  the  non-federally 
employed  individual  is  involuntary,  the 
Federal  employee  must  register  to  enroll 
or  change  within  the  timeframes 
specified  in  the  regulation.  If  the  non- 
Federal  employee  is  eligible  for  and 
elects  to  temporarily  continue  the 
employer-provided  group  insurance  (as 
provided  by  the  Consolidated  Omnibus 
Budget  Reconciliation  Act  of  1986,  Pub. 
L.  99-272).  the  "loss  of  coverage"  (as 
stated  in  the  regulation)  would  occur 
whenever  the  temporary  continuation  of 
coverage  ends.  The  Federal  employee 
would  then  have  31  days  from  that  date 
to  enroll  or  change  enrollment.  If  the 
employee  requests  an  opportunity  to 
enroll  or  change  after  expiration  of  the 
specified  timeframe,  the  employing 
office  will  determine  if  he  or  she  is 
eligible  for  belated  registration  under 
the  provisions  of  890.301(bl. 

III.  Extension  of  Enrollment  Change 
Opportunity  to  .Annuitants 

The  current  regulation  does  not  permit 
an  annuitant  to  change  from  self  only  to 
a  self  and  family  enrollment  if  a  spouse 
loses  non-Federal  health  insurance 
coverage.  Thus,  annuitants  who  want  to 
ensure  continuous  health  benefits 
coverage  for  family  members  must 
maintain  a  self  and  family  enrollment 
even  though  non-federally  employed 
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spouse  may  currently  have  health 
insurance  through  his  or  her 
employment.  Our  proposed  revision 
would  give  annuitants  who  have  a  self 
only  enrollment  the  same  opportunity  as 
employees  to  change  to  self  and  family 
is  a  spouse  or  former  spouse  loses  non- 
Federal  health  insurance  coverage 
involuntarily. 

E.0. 12291.  Federal  Regulation 

I  have  determined  that  this  is  not  a 
major  rule  as  defined  under  section  1(b) 
of  E.0. 12291,  Federal  Regulation. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  they  primarily  affect  Fedeal 
employees,  annuitants,  and  former 
spouses. 

List  of  Subjects  in  5  CFR  Part  890 

Administrative  practice  and 
procedures.  Government  employees. 
Health  insurance. 

U.S.  Office  of  Personnel  Management. 
lamea  E.  Colvard, 

Deputy  Director. 

PART  890— FEDERAL  EMPLOYEES 
HEALTH  BENEFITS  PROGRAM 

Accordingly,  OPM  proposes  to  amend 
5  CFR  Part  890  as  follows: 

1.  The  authority  citation  for  Part  890 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  8913;  Sec.  890.102  also 
issued  under  5  U.S.C.  1104  and  sec.  3(5)  of 
Pub.  L.  95-454,  92  Slat.  1112;  Sec.  890.301  also 
issued  under  5  U.S.C.  8905(b);  Sec.  890.302 
also  Issued  under  5  U.S.C.  8901(5)  and  5 
U.S.C.  8901(9);  Sec.  890.701  also  issued  under 
5  U.S.C.  8902(m)(2):  Subpart  H  also  issued 
under  Title  I  of  Pub.  L.  98-615.  98  Stat.  3195, 
and  Title  il  of  Pub.  L  99-251, 100  Stat.  20. 

2.  In  §  890.301,  paragraph  (y)  is 
revised  to  read  as  follows: 

§890.301     Opportunities  to  reglsler  to 
enroll  and  change  enrollment. 

***** 

(y)  Loss  of  coverage  under  spouse's 
non-Federal  p/an.  (1)  An  employee 
whose  spouse  loses  his  or  her  non- 
Federal  health  insurance  coverage 
involuntarily  may  register  to  enroll 
within  31  days  before  and  ending  31 
days  after  the  spouse's  loss  of  coverage. 
An  employee  whose  children  lose 
coverage  under  a  former  spouse's  non- 
Federal  plan  because  the  former  spouse 
loses  health  insurance  coverage 
involuntarily,  may  register  to  enroll 
within  31  days  before  and  ending  31 
days  after  the  former  spouse's  loss  of 
coverage. 

(2)  An  employee  or  annuitant  whose 
spouse  loses  his  or  her  non-Federal 


health  insurance  coverage  involuntarily 
may  charge  enrollment  from  self  only  to 
self  and  family  within  the  period 
beginning  31  days  before  and  ending  31 
days  after  the  spouse's  loss  of  coverage. 
An  employee  or  annuitant  whose 
children  lose  coverage  under  a  former 
spouse's  non-Federal  plan  because  the 
former  spouse  loses  health  insurance 
coverage  involuntarily,  may  change 
enrollment  from  self  only  to  self  and 
family  within  the  period  beginning  31 
days  before  and  ending  31  days  after  the 

former  spouse's  loss  of  coverage. 

***** 

|FR  Doc.  87-13406.  Filed  6-11-87;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 
Federal  Crop  Insurance  Corporation 
7  CFR  Part  401 
(Docket  No.  330OSI 

General  Crop  Insurance  Regulations — 
Hybrid  Sorghum  Seed.  Oat,  Rye, 
Almond.  Wheat  and  Barley 
Endorsements;  Wheat  and  Barley 
Winter  Coverage  Options;  Late 
Planting  Agreement  Option;  and 
Prevented  Planting  Endorsement 

AGENCY:  Federal  Crop  Insurance 
Corporation.  USDA. 
ACTION:  Proposed  rule. 

summary:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  proposes  to  issue  a 
new  Part  401  in  Chapter  IV  of  Title  7  of 
the  Code  of  Feueral  Regulations  (CFR). 
effective  for  the  1988  and  succeeding 
crop  years,  to  contain  one  set  of  crop 
insurance  regulations  and  a  master 
policy  of  insurance  applicable  to  all 
such  regulations  now  contained  in  over 
40  individual  policies  to  cover  insurance 
on  that  many  different  crops. 

The  intended  effect  of  this  proposed 
rule  is  to  provide  a  standard  set  of 
regulations  and  a  master  policy  for 
insuring  most  crops  authorized  under 
the  provisions  of  the  Federal  Crop 
Insurance  Act,  as  amended,  that  will 
substantially  reduce:  (1)  The  time 
involved  in  amendment  or  revision;  (2) 
the  necessity  of  the  present  repetitious 
review  process;  and  (3)  the  volume  of 
paperwork  processed  by  FCIC. 

It  is  also  proposed  to  add  ten  new 
sections  to  be  knowfl  as  401.101  (Wheat 
Endorsement),  401.102  (Wheat  Winter 
Coverage  Option),  401.103  (Barley 
Endorsement),  401.104  (Barley  Winter 
Coverage  Option),  401.105  (Oat 
Endorsement),  401.106  (Rye 
Endorsement),  401.107  (Late  Planting 
Agreement  Option),  401.108  (Prevented 


Planting  Endorsement),  401.109  (Hybrid 
Sorghum  Seed  Endorsement),  and 
401.110  (Almond  Endorsement),  effective 
for  the  1988  and  succeeding  crop  years, 
containing  the  provisions  for  insuring 
hybrid  sorghum  seed,  wheat,  barley, 
oats,  almonds,  and  rye.  and  the 
provisions  for  Late  Planting  Agreement 
and  Prevented  Planting.  FCIC  will 
propose  to  amend  the  title  of  7  CP'R  Part 
400,  Subpart  A;  7  CFR  Parts  418.  419,  427, 
429,  439,  and  441  so  that  they  are 
effective  only  through  the  1987  crop  year 
by  separate  document.  The  authority  for 
the  promulgation  of  this  rule  is  the 
Federal  Crop  Insurance  Act,  as 
amended. 

date:  Written  comments,  data,  and 
opinions  on  this  proposed  rule  must  be 
submitted  not  later  than  July  13, 1987,  to 
be  sure  of  consideration. 

DATES:  Written  comments,  data,  and 
opinions  on  this  proposed  rule  should  be 
sent  to  Peter  F.  Cole,  Office  of  the 
Manager,  Federal  Crop  Insurance 
Corporation,  Room  4090,  South  Building. 
U.S.  Department  of  Agriculture, 
Washington.  DC  20250. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peter  F.  Cole.  Secretary,  Federal  Crop 
Insurance  Corporation,  U.S.  Department 
of  Agriculture,  Washington,  DC,  20250, 
telephone  (202)  447-3325. 

SUPPt^MENTARY  INFORMATION:  This 

action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Regulation  1512-1.  This  action 
constitutes  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
these  regulations  under  those 
procedures.  The  sunset  review  date 
established  for  these  regulations  is  April 
1. 1992. 

E.  Ray  Fosse.  Manager,  FCIC  (1)  has 
determined  that  this  action  is  not  a 
major  rule  as  defined  by  Executive 
Order  12291  because  it  will  not  result  in: 
(a)  An  annual  effect  on  the  economy  of 
$100  million  or  more;  (b)  major  increases 
in  costs  or  prices  for  consumers, 
individual  industries,  federal.  State,  or 
local  governments,  or  a  geographical 
region;  or  (c)  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  US.-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets;  and  (2) 
certifies  that  this  action  will  not 
increase  the  federal  paperwork  burden 
for  individuals,  small  businesses,  and 
other  persons. 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act;  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 


This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015.  Subpart  V.  published  at  48  FR 
29115.  June  24,  1983. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an      ••• 
Environmental  Impact  Statement  is 
needed. 

Background 

FCIC  has  published  over  40  policies  to 
cover  insurance  on  that  many  different 
crops.  Many  of  the  regulations  and 
policies  contain  identical  language, 
which,  if  changed  requires  that  over  40 
different  policies  be  changed,  both  in  the 
Code  of  Federal  Regulations  (CFR)  and 
the  printed  policy  language.  This 
repetition  of  effort  is  both  inefficient  and 
expensive.  FCIC,  therefore,  proposes  to 
publish  in  7  CFR  Part  401,  one  set  of 
regulations  and  one  master  policy  which 
will  contain  that  language  which  is 
identical  in  most  of  the  policies  and 
regulations. 

As  revisions  on  individual  policies  are 
necessary.  FCIC  will  publish  a  "crop 
endorsement"  which  will  contain  the 
language  of  the  policy  unique  to  that 
crop,  and  any  exceptions  to  the  master 
policy  language  necessary  for  that  crop. 
When  and  endorsement  is  published  in 
a  section  to  Part  401.  effective  for  a 
subsequent  crop  year,  the  present  policy 
contained  in  a  separate  part  of  Chapter 
IV  will  be  revoked  and  later  removed 
and  reserved. 

Simultaneously  with  the  proposal 
herein  to  issue  a  new  7  CFR  Part  401, 
General  Crop  Insurance  Regulations, 
FCIC  also  proposes  to  issue  ten  sections 
to  be  known  as  401.101, 102, 103, 104 
105, 106, 107, 108, 109,  and  110  (Wheat 
Endorsement;  Wheat  Winter  Coverage 
Option;  Barley  Endorsement;  Barley 
Winter  Coverage  Option;  Oat 
Endorsement;  Rye  Endorsement;  Late 
Planting  Agreement  Option;  Prevented 
Planting  Endorsement;  Hybrid  Sorghum 
Seed  Endorsement;  and  Almond 
Endorsement;  respectively),  effective  for 
the  1988  and  succeeding  crop  year, 
containing  the  provisions  for  insuring 
hybrid  sorghum  seed,  wheat,  barley, 
oats,  almond,  and  rye,  and  applicable 
options,  and  provisions  for  late  planting 
and  prevented  planting  insurance. 

Upon  publication  of  7  CFR  Part  401 
and  sections  401.101, 102, 103, 104, 105, 
106, 107, 108. 109,  and  110  as  a  final  rule. 
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the  provisions  for  insuring  wheat, 
barley,  oats,  rye,  almonds,  and  winter 
coverage  options  for  wheat  and  barley, 
and  the  provisions  for  late  planting  and 
prevented  planting  insurance  contained 
therein  will  supersede  those  provisions 
contained  in  7  CFR  Parts  418.  419,  427 
429,  439,  and  442,  (the  Wheat,  Barley. ' 
Oat  Rye.  Almond,  and  Prevented 
Planting  Insurance  regulations, 
respectively)  and  7  CFR  Part  400. 
Subpart  A  (the  Late  Planting  Agreement 
Option),  effective  with  the  beginning  of 
the  1988  crop  year. 
The  provisions  contained  in  the 
•  Prevented  Planting  Endorsement  (7  CFR 
Part  442)  apply  to  several  crops  not 
included  in  section  401.108  herein, 
therefore,  the  provisions  of  7  CFR  Part 
442  will  not  be  terminated  until  all  crops 
covered  by  those  provisions  are 
transferred  as  endorsements  to  7  CFR 
Part  401. 

The  provisions  for  insuring  wheat  and 
barley  under  the  winter  coverage  option 
are  new  for  the  1988  crop  year  and  are 
being  offered  for  the  first  time  as 
adjuncts  to  the  wheat  and  barley  crop 
insurance  endorsements. 

The  provisions  contained  in  the 
proposed  §  401.109,  Hybrid  Sorghum 
Seed  Endorsement,  are  new  and  provide 
procedures  for  insuring  hybrid  sorghum 
seed  for  the  first  time. 

In  establishing  the  General  Crop 
Insurance  Regulations,  FCIC  has 
incorporated  general  insurance  and 
policy  provisions,  presently  found  in  all 
separately  issued  crop  insurance 
regulations  under  7  CFR  Chapter  IV,  into 
the  proposed  7  CFR  Part  401. 

Several  new  additions  are  proposed  to 
the  general  insurance  policy  and  are 
found  in  §  401.8.  as  follows: 

1.  Partnerships:  This  issue  is 
addressed  in  Section  2.d  of  the  policy 
and  provides  that,  unless  the  application 
clearly  indicates  that  insurance  is 
requested  for  a  partnership  or  joint 
venture,  insurance  will  cover  only  the 
crop  share  of  the  person  making 
application  for  insurance.  If  insurance 
for  a  partnership  or  joint  venture  is 
requested,  all  general  partners  must  be 
listed  on  the  application. 

2.  Dual  Coverage:  Section  2.i  of  the 
policy  provides  that  you  must  not  obtain 
any  other  crop  insurance  under  the 
Federal  Crop  Insurance  Act  (Multiple 
Peril  Crop  Insurance  Policy  or  Federal 
Crop  Insurance  Policy)  on  your  share  of 
the  insured  crop.  More  than  one  policy 
on  your  share  may  result  in  FCIC 
voiding  the  policies  and  collecting  the 
premium.  If  we  determine  that  the 
violation  was  inadvertent,  the  policy 
with  the  earliest  date  of  application  will 
be  the  one  in  force  and  all  other  policies 
will  be  void.  However,  the  insured  is 


still  permitted  to  obtain  other  hail  and 
fire  insurance  not  issued  under  the  Act. 

3.  Food  Security  Act-  Although  your 
violation  of  a  number  of  federal  statutes 
including  the  Federal  Crop  Insurance  At 
may  cause  cancellation,  termination,  or 
voidance  of  your  insurance  contract 
FCIC  includes  cautionary  language  in 
Section  2.j  of  the  policy  to  make  all 
insureds  aware  that  loss  of  crop 
insurance  will  result  from  violation  of 
the  provisions  of  the  Food  Security  Act 
(the  Act),  referred  to  as  the  sodbuster, 
swampbuster,  and  controlled  substance 
provisions,  with  respect  to  producing 
crops  on  highly  erodible  land  or 
coverted  wetlands,  or  producing 
controlled  substance  crops.  If  you  are 
found  to  be  in  violation  of  these 
provisions,  we  are  required  by  the  Act 
to  cancel  your  insurance  policy  for  the 
crop  year  in  which  the  violafion 
occurred,  resulting  in  you  losing  all  crop 
insurance  benefits  for  that  year.  We  will 
recover  any  and  all  monies  paid  to  you 
or  received  by  you  and  your  premium 
will  be  refunded. 

4.  Claim  for  Damages:  Section  9.1  of 
the  policy  describes  the  obligations  of 
FCIC  with  respect  to  payment  of 
damages  (compensatory,  punitive,  or 
other),  attorney  fees,  or  other  charges  in 
connection  with  any  claim  for  indemnity 
under  FCIC's  exemption  from  punitive 
and  other  damages  which  are  not 
available  in  suite  against  FCIC.  No 
policy  of  insurance  either  issued  or 
reinsured  by  FCIC,  will  be  the  basis  of  a 
claim  for  damages  which  the  FCIC 
would  not  be  liable  for  unless  the 
claimant  establishes  that  the  claim  is 
based  on  the  failure  of  a  company 
selling  FCIC  insurances,  or  a  company 
whose  policies  are  reinsured  by  FCIC.  or 
agents  of  those  companies,  to  properly 
follow  FCIC  instructions  and 
procedures,  or  unless  the  companies  or 
agents  were  acting  outside  the  scope  of 
their  authority. 

5.  Meaning  of  Terms:  Section  17  of  the 
policy,  while  incorporating  and 
explaining  terminology  generally  found 
in  all  present  policies  for  crop  insurance, 
now  includes  a  variety  of  additional 
terms  which  should  be  noted  by  the 
insured  for  purposes  of  clarity  and  clear 
understanding  of  the  policy  provisions. 
Of  particular  note  in  section  17  are  the 
conditions  for  the  further  division  of  the 
insurance  unit  according  to  applicable 
guidelines  provided  by  the  actuarial 
table  on  file  in  the  service  office.  Crop 
endorsements  may  provide  that  the  unit 
may  be  divided  into  more  than  one  unit 
if  you  agree  to  pay  additional  premium 
as  provided  for  by  the  actuarial  table, 
and  abide  by  certain  conditions  for  each 
proposed  unit. 
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6.  Dates,  Reports,  and  Notices:  Special 
notations  are  contained  in  section  21  of 
the  policy  for  the  information  of  the 
insured  regarding  important  dates  which 
should  be  met  under  the  policy,  required 
reports  which  must  be  filed  to  comply 
with  insurance  provisions,  and  special 
notices  which  must  be  submitted  to 
FCIC  in  order  to  be  eligible  for  tke 
program's  benefits. 

In  adding  each  new  endorsement  for 
wheat,  barley,  oats,  almonds,  and  rye  as 
outlined  below,  FCKH  ii  proposing 
changes  in  the  provisions  for  insuring 
each  crop.  Additional  minor  editorial 
changes  have  been  made  to  improve 
compatibility  with  the  new  general  crop 
insurance  policy.  These  changes  do  not 
affect  meaning  or  intent  of  the 
provisions. 

The  Wheat  Endorsement  (Section 
401. 101 J 

The  proposed  changes  in  contract 
provisions  contained  in  the  wheat 
endorsement  are  as  follows: 

1.  Section  1. — Add  a  provision  to 
specify  that  wheat  destroyed  in  order  to 
comply  with  an  ASCS  program  will  not 
be  insured.  This  provision  is  added  to 
prevent  insurance  from  attaching  to 
wheat  not  intended  for  harvest  as  grain 
but  for  grazing  and  eventual  destruction 
to  comply  with  an  ASCS  program. 

2.  Section  4. — Provide  that  insurance 
will  begin  on  each  unit  or  portion  of  a 
unit.  This  change  is  made  to  avoid 
instances  when  delayed  planting  of  part 
of  a  unit  until  after  the  final  planting 
date  would  prevent  insurance  from 
attaching  on  timely  planted  acreage. 

3.  Section  5. — Add  unit  division 
guidelines  and  add  a  clause  to  specify 
that  division  of  units  may  result  in  the 
insured  paying  additional  premium  for 
guideline  unit  division  in  accordance 
with  actnarial  studies  which  show  an 
increased  risk  when  units  are  divided. 

4.  Section  7. — Clarify  that  appraised 
production  to  be  counted  on  irrigated 
acreage  will  include  production  lost  due 
to  inadequate  irrigation  not  caused  by 
an  insurable  cause  of  loss.  This  change 
will  eliminate  continued  problems 
associated  with  the  determination  of 
production  to  count  when  there  is 
inadequate  irrigation.  The  number  of 
green  garhc  bulblets  allowed  for  quality 
adjustment  has  been  reduced  from  fl  to 
2.  This  special  grade  change  is  made  in 
accordance  with  tlie  changes  in  the  U.S. 
grain  standards. 

5.  Section  8. — Change  the  cancellation 
and  termination  dates  to  April  15  in  Big 
Horn,  Fremont.  Hot  Springs.  Park,  and 
Washakie  Counties,  Wyoming. 

6.  Section  tO. — Add  definitiona  for 
"Adequate  stand"  and  "Harvest." 


The  Barley  Endorsement  (Section 
401.  W3) 

The  prc^wsed  chjngrs  m  contracl 
provisions  contained  in  the  barley 
endorsement  are  as  folkrwic 

1.  Section  1. — Add  a  provision  to 
specify  that  barley  destroyed  in  order  to 
comply  with  an  ASCS  program  will  not 
be  insured.  This  provision  is  Hdded  to 
prevent  insurance  from  attaching  to 
barley  not  intended  for  harvest  as  grain 
but  for  grazing  and  eventual  destruction 
to  comply  with  an  ASCS  program. 

2.  Section  4. — Provide  that  insurance 
wiH  begin  on  each  unit  or  portion  of  a 
unit.  This  change  is  made  to  avoid 
instances  when  delayed  planting  of  part 
of  a  unit  until  after  the  final  planting 
date  would  prevent  insurance  from 
attaching  on  timely  planted  acreage. 

3.  Section  5. — Add  unit  division 
guidelines  and  add  a  clause  to  specify 
that  division  of  units  may  result  in  the 
insured  paying  additional  premium  for 
guideline  unit  division  in  accordance 
with  actuarial  studies  which  show  an 
increased  risk  when  units  are  divided. 

4.  Section  7. — Clarify  that  appraised 
production  to  be  counted  on  irrigated 
acreage  will  include  production  lost  due 
to  inadequate  irrigation  not  caused  by 
an  insurable  cause  of  loss.  This  change 
will  eliminate  continued  problems 
associated  with  determination  of 
production  to  count  when  there  is 
inadequate  irrigation. 

5.  Section  10 — Add  definitions  for 
"Adequate  stand"  and  "Harvest." 

The  Oat  Endorsement  (Section  401.105) 

The  proposed  changes  in  contract 
provisions  contained  in  the  oat 
endorsement  are  as  follows: 

1.  Section  1. — Remove  silage  and  hay 
as  insurable  under  the  oat  poHcy.  Add  a 
provision  to  specify  that  oats  destroyed 
in  order  to  comply  with  an  ASCS 
program  will  nol  be  insured.  This 
provision  is  added  to  prevent  insurance 
from  attaching  to  oats  not  intended  for 
harvest  as  grain  but  for  grazing  and 
eventual  destruction  to  comply  with  an 
ASCS  program. 

2.  Section  4. — Provide  that  insurance 
will  begin  on  each  unit  or  portion  of  a 
unit.  This  change  is  made  to  avoid 
instances  when  delayed  planting  of  part 
of  a  unit  until  after  the  final  planting 
date  would  prevent  insurance  from 
attaching  on  timely  planted  acreage. 

3.  Section  5. — Add  unit  division 
guidelines  and  add  a  clause  to  specify 
that  division  of  units  may  result  in  the 
insured  paying  additional  premium  for 
guideline  unit  division  in  accordance 
with  actuarial  studies  which  show  an 
increased  risk  when  units  are  divided. 


4.  Section  7. — Clarify  that  appraised 
production  to  be  counted  on  irrigated 
acreage  will  include  productum  lost  due 
to  inadequate  irrigation  not  rautted  by 
an  insurable  cause  of  loaa.  Ihis  change 
will  eliminate  continued  problems 
aseociated  with  dek^mwnation  of 
production  to  count  v\  ln-n  there  is 
inadequate  irrigation. 

5.  Section  10. — Add  definitions  for 
"Adequate  stand"  and  "Harvest." 

The  Rye  Endorsement  [Seciion  401.106) 

The  proposed  changes  in  contract 
provisions  contained  in  the  rye 
endorsements  are  as  follows: 

1.  Section  1. — Add  a  provision  to 
require  mechanical  incorporation  of  the 
seed  into  the  soil. 

2.  Section  4. — Provide  that  insurance 
will  begin  on  each  unit  or  portion  of  a 
unit.  This  change  is  made  to  avoid 
instances  when  delayed  planting  of  part 
of  a  unit  until  after  the  final  planting 
date  would  prevent  insurance  from 
attaching  on  timely  planted  acreage. 

3.  Seciion  5. — Add  unit  division 
guidelines  and  add  a  clause  to  specify 
that  division  of  units  may  result  in  the 
insured  paying  additional  premium  for 
guideline  unit  division  in  accordance 
with  actuarial  studies  which  show  an 
increased  risk  when  units  are  divided. 

4.  Section  6. — Add  a  provision 
requiring  a  producer  to  provide  written 
notice  if  the  rye  is  to  be  harvested  for 
silage  or  hay. 

5.  Section  7. — Clarify  that  appraised 
production  to  be  counted  on  irrigated 
acreage  will  include  production  lost  due 
to  inadequate  irrigation  not  caused  by 
an  insurable  cause  of  loss.  This  change 
will  eliminate  continued  problems 
associated  with  determination  of 
production  to  count  when  there  is 
inadequate  irrigation. 

6.  Section  8. — Change  the 
Cancellation  and  Termination  dates  to 
September  30  for  all  states. 

7.  Section  10. — Add  definitions  for 
"Adequate  stand"  and  "Harvest." 

The  Late  Planting  Agreement  Option 
(Section  401.107) 

The  provisions  contained  in  7  CFR 
Part  400,  Subpart  A.  the  Late  Planting 
Agreement  Option,  are  duplicated 
herein  in  order  to  become  effective 
when  elected  by  producers  under  the 
endorsements  for  those  crops  wiich  are 
eligible  for  the  Late  Planting  Agreement 
Option. 

In  adding  provisions  for  late  planting 
as  a  new  S  401.107  herein,  no  changes 
are  made  to  the  provisions  (contained  in 
7  CFR  Part  50a  Subpart  A),  and  only 
minor  editorial  changes  have  been  made 


to  provide  compatibility  with  the  new 
general  crop  insurance  policy. 

The  Prevented  Planting  Endorsement 
(Part  401.108) 

The  provisions  contained  in  7  CFR 
Part  442,  the  Prevented  Planting 
Endorsement,  are  duplicated  herein  in 
order  to  become  effective  when  elected 
by  producers  under  the  endorsements 
for  those  crops  which  are  eligible  for  the 
Prevented  Planting  Endorsement. 

In  adding  provisions  for  prevented 
planting  as  a  new  §  401.108  herein,  no 
changes  are  made  to  the  provisions  and 
only  minor  editorial  changes  have  been 
made  to  provide  compatibility  with  the 
new  general  crop  insurance  policy. 

The  Hybrid  Sorghum  Seed  Endorsement 
(Part  401.109) 

The  provisions  of  the  Hybrid  Sorghum 
Seed  Endorsement  are  herein  offered  for 
the  first  time,  effective  for  the  1988  crop 
year. 

The  Hybrid  Sorghum  Seed 
Endorsement  is  designed  to  complement 
the  grain  sorghum  program  already  in 
effect  while  providing  insurance 
coverage  in  certain  areas  where  hybrid 
grain  sorghum  seed  is  produced 

77?e  Almond  Endorsement  (Part  401.110) 

Proposed  changes  in  contract 
provisions  contained  in  the  almond 
endorsement  are  as  follows: 

1.  Section  3. — Change  the  acreage 
reporting  date  from  December  31  to 
January  15.  The  sales  closing  date  is 
December  31.  The  December  31  acreage 
reporting  date  did  not  allow  any  time 
between  sales  closing  and  acreage 
reporting. 

2.  Section  5. — Change  the  date 
insurance  attaches  from  December  11  to 
January  1.  This  date  is  changed  because 
in  the  1986  policy  insurance  attached  for 
the  next  crop  year  before  the 
cancellation  date. 

3.  Section  6.— Add  unit  division 
guidelines  and  add  a  clause  to  specify 
that  division  of  units  may  result  in  the 
insured  paying  additional  premium  for 
guideline  unit  division  in  accordance 
with  actuarial  studies  which  show  an 
increased  risk  when  units  are  divided. 

4.  Section  10.— Replace  the  definition 
of  "contiguous  land"  with  "non- 
contiguous land".  Non-contiguous  land 
is  used  as  a  criterion  for  unit  division. 

5.  Section  10.— Redefine  "total  meat 
pounds  '  to  include  rejects. 

FCIC  is  soliciting  public  comment  on 
this  proposed  rule  for  30  days  after 
publication  in  the  Federal  Register. 
Written  comments  submitted  pursuant 
to  this  notice  will  be  available  for  public 
inspection  in  the  Office  of  the  Manager, 
Federal  Crop  Insurance  Corporation. 


Room  4090,  South  Building,  U.S. 
Department  of  Agriculture,  Washington, 
DC  20250,  during  regular  business  hours. 
Monday  through  Friday. 

List  of  Subjects  in  7  CFR  Part  401 

Crop  insurance.  Wheat  endorsement. 
Wheat  endorsement  (Winter  Coverage 
Option),  Barley  endorsement.  Barley 
endorsement  (Winter  Coverage  Option), 
Oat  Endorsement,  Rye  endorsement, 
Late  planting  agreement  option, 
Prevented  planting  endorsement.  Hybrid 
sorghum  seed  endorsement.  Almond 
endorsement. 

Proposed  Rule 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act,  as  amended  (7  U.S.C.  1501  et  seq.). 
the  Federal  Crop  Insurance  Corporation 
(FCIC)  proposes  to  add  a  new  Part  401. 
effective  for  the  1988  and  subsequent 
contract  years,  as  follows: 

PART  401— GENERAL  CROP 
INSURANCE  REGULATIONS- 
REGULATIONS  FOR  THE  1988  AND 
SUBSEQUENT  CONTRACT  YEARS 

Sec. 

401.1  Applicability. 

401.2  Availability  of  federal  crop  insurance. 

401.3  Premium  rates,  production  guarantees 
or  amounts  of  insurance,  coverage  levels, 
and  prices  at  which  indemnities  shall  be 
computed. 

401.4  OMB  control  numbers. 

401.5  Creditors. 

401.6  Good  faith  reliance  on 
misrepresentation. 

401.7  The  contract. 

401.8  The  application  and  policy. 
401.»-401.100    (Reserved) 

401.101  Wheat  endorsement. 

401.102  Wheat  (Winter  Coverage  Option). 

401.103  Barley  endorsement. 

401.104  Barley  (Winter  Coverage  Option). 

401.105  Oat  endorsement. 

401.106  Rye  endorsement. 

401.107  Late  planting  agreement  option. 

401.108  Prevented  planting  endorsement. 

401.109  Hybrid  sorghum  seed  endorsement. 

401.110  Almond  endorsement. 
Authority:  Sees.  506,  516.  Pub.  L.  75-430.  52 

Slat.  73,  77,  as  amended  (7  U.S.C.  1506. 1516). 

§  401.1    Applicability. 

The  provisions  of  this  part  are 
applicable  only  to  crops  for  which  a 
crop  endorsement  is  published  as  a 
section  to  7  CFR  Part  401  and  then  only 
for  the  crops  and  crop  years  designated 
by  the  applicable  section. 

§401.2    Availability  of  federal  crop 
Insurance. 

(a)  Insurance  shall  be  offered  under 
the  provisions  of  this  section  on  the 
insured  crop  in  counties  within  the 
limits  prescribed  by  and  in  accordance 
with  the  provisions  of  the  Federal  Crop 


Insurance  Act.  as  amended,  (the  Act). 
The  crops  and  counties  shall  be 
designated  by  the  Manager  of  the 
Corporation  from  those  approved  by  the 
Board  of  Directors  of  the  Corporation. 

(b)  The  insurance  is  offered  through 
two  methods.  First,  the  Corporation 
offers  the  contract  contained  in  this  part 
directly  to  the  insured  through  agents  of 
the  Corporation.  Those  contracts  are 
specifically  identified  as  being  offered 
by  the  Federal  Crop  Insurance 
Corporation.  Second,  companies 
reinsured  by  the  Corporation  offer 
contracts  containing  substantially  the 
same  terms  and  conditions  as  the 
contract  set  out  in  this  part.  These 
contracts  are  clearly  identified  as  being 
reinsured  by  the  Corporation. 

(c)  No  person  may  have  in  force  more 
than  one  contract  on  the  same  crop  for 
the  crop  year,  whether  insured  by  the 
Corporation  or  insured  by  a  company 
which  is  reinsured  by  the  Corporation. 

(d)  If  a  person  has  more  than  one 
contract  under  the  Act  outstanding  on 
the  same  crop  for  the  same  crop  year,  all 
such  contracts  shall  be  voided  for  that 
crop  year  and  the  person  will  be  liable 
for  the  premium  on  all  contracts,  unless 
the  person  can  show  to  the  satisfaction 
of  tlie  Corporation  that  the  multiple 
contract  insurance  was  inadvertent  and 
without  the  fault  of  the  person. 

(e)  If  the  mulitple  contract  insurance 
is  shown  to  be  inadvertent  and  without 
the  fault  of  the  insured,  the  contract 
with  the  earliest  application  will  be 
valid  and  all  other  contracts  on  that 
crop  for  that  crop  year  will  be  cancelled. 
No  liability  for  indemnity  or  premium 
will  attach  to  the  contracts  so  cancelled. 

(f)  The  person  must  repay  all  amounts 
received  in  violation  of  this  section  with 
interest  at  the  rate  contained  in  the 
contract  for  delinquent  premiums. 

(g)  An  insured  whose  contract  with 
the  Corporation  or  with  a  company 
reinsured  by  the  Corporation  under  the 
Act  has  been  terminated  because  of 
violation  of  the  terms  of  the  contract  is 
not  eligible  to  obtain  multi-peril  crop 
insurance  under  the  Act  with  the 
Corporation  or  with  a  company 
reinsured  by  the  Corporation  unless  the 
insured  can  show  that  the  default  in  the 
prior  contract  was  cured  prior  to  the 
sales  closing  date  of  the  contract 
applied  for  or  unless  the  insured  can 
show  that  the  termination  was  improper 
and  should  not  result  in  subsequent 
ineligibility. 

(h)  All  applicants  for  insurance  under 
the  Act  must  advise  the  agent,  in 
writing,  at  the  time  of  application,  of  any 
previous  applications  for  insurance 
under  the  Act  and  the  present  status  of 
any  such  applications  or  insurance. 
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§  401.3    Prernium  rates,  production 
guarantees  or  amounts  of  insurance, 
coverage  tevels,  and  prices  at  wfMch 
Indemruties  shall  t>«  computed. 

(,i)  Tlu-  Maiirt^kT  sh.iU  estdbiish 
premium  rates,  production  guarantees  or 
amounts  of  insuranoe,  coverage  levels, 
and  prices  at  which  indemnities  ahali  be 
computed  for  the  insured  crop  which 
will  be  included  in  the  actuarial  table  on 
file  in  the  applicable  service  offices  for 
the  county  and  which  may  be  charged 
from  year  to  year. 

(b)  At  the  time  the  apphcation  for 
insurance  is  made,  the  applicant  will 
elect  an  amount  of  insurance  or  a 
coverage  level  and  price  from  among 
those  contained  in  the  actuarial  table  for 
the  crop  ypur 

§  40t.4    0M8  control  numbers. 

OMB  control  numbers  are  contained 
in  Subpart  H  to  Part  400  in  Title  7  CFR. 

§401.5    Creditors. 

An  interest  of  a  person  m  an  insured 
crop  existing  by  virtue  of  a  Hen, 
mortgage,  gamishnienl  levy,  execution, 
banitruptcy,  involuntary  tntnsfer  or 
other  similar  inltvest  shall  not  entitle  the 
holder  of  the  interest  to  any  benefit 
under  the  contract. 

§  40 1  6     Good  faith  reliance  on 
misrepresentation. 

Notwithstanding  any  other  provision 
of  the  crop  insurance  oontract. 
whenever: 

(a)  An  insured  under  a  contract  of 
crop  insurance  entered  into  under  these 
regulations,  as  a  result  of  a 
misrepresentation  or  other  erroneous 
action  or  advice  by  an  a^ent  or 
employee  of  the  Corporation: 

(1)  Is  tndebtad  to  the  Corporation  for 
addittt)nal  premiums:  or 

(2)  Has  suffered  a  loss  to  a  crop  which 
is  not  insured  or  for  which  the  insured  is 
not  entitled  to  an  indemnity  because  of 
failure  to  comply  with  the  terms  of  the 
insurance  contract,  but  which  the 
insured  believed  to  be  insured,  or 
believed  the  terms  of  the  insurance 
contract  to  have  been  complied  with  or 
waived:  and 

(b)  The  Board  of  Directors  of  the 
Corporation,  or  the  Manager  in  cases 
involving  not  more  than  $100,000.00, 
finds  that: 

(1)  An  agent  or  employee  of  the 
Corporation  did  in  fact  make  such 
misrepresentation  or  take  other 
erroneous  action  or  give  erroneous 
advice: 

(2)  Said  insured  relied  thereon  in  ^^kkI 
faith:  and 

(3)  To  require  the  payment  of  the 
additional  premiums  or  to  deny  such 
insured's  entitlement  to  the  indenmity 
would  not  be  fair  and  equitable,  such 


insured  shall  be  granted  relief  the  same 
»«  if  otherwise  entitled  thereto.  Requests 
for  relief  under  this  section  mast  be 
submitted  to  the  Corporation  in  writing. 

§401.7    Tt>e  contract 

The  msuruiice  contnK5  shall  become 
effective  upon  the  acoeptanoe  by  the 
Corporation  of  a  duly  executed 
application  for  insuranoe  on  a  form 
prescribed  by  the  CorporHtion  The 
contract  shall  cove-r  the  crop  h-^ 
provided  in  the  policy  and  the  crop 
endorseroeDt.  The  contract  shall  consist 
of  the  application,  the  policy,  the  crop 
endorsement  and  any  ameadments 
thereto,  and  the  county  actuarial  table. 
Changes  made  in  the  contract  shaH  not 
affect  its  continuity  from  year  to  year. 
No  indemnity  shall  be  paid  unless  The 
insured  complies  with  all  terms  and 
conditions  of  the  contract.  Tbe  forms 
referred  to  in  the  oontract  are  available 
at  the  applicable  service  offices. 

§401.8    The  appiicabon  arMl  poMcy. 

(a)  Apphcation  for  insnranoe  on  a 
form  prescribed  by  the  Corporation  rrmst 
be  made  by  any  peson  who  wishes  to 
participate  in  the  program,  to  cover  such 
person's  share  in  the  insured  crop  as 
landlord,  owner-operator,  or  tenant.  "Hie 
application  shall  be  submitted  to  the 
Corporation  at  the  service  office  <m  or 
before  the  applicable  sales  closing  date 
on  file  in  the  service  office. 

(b)  The  Corporation  may  refect  or 
discontinue  the  acceptance  of 
applications  in  any  county  or  of  any 
individual  application  upon  its 
determination  that  the  insurance  tisk  is 
excessive.  The  Manager  of  the 
Corporation  is  authorized  in  any  crof) 
year  to  extend  the  sales  closing  date  for 
submitting  applications  in  any  oounty. 
by  placing  the  extended  date  on  file  in 
the  applicable  service  offices  and 
publishing  a  notice  in  the  Federal 
Register  upon  the  Manager's 
determination  that  no  adverse 
selectivity  will  result  during  the 
extended  period.  However,  if  adverse 
conditions  should  develop  during  six:h 
period,  the  Corporation  will  immediately 
discontinue  the  acceptance  of 
applications. 

(c)  In  accordance  with  the  provMom 
govern kng  changes  in  the  coDtrad 
contained  in  previous  poUcies  »nd 
regulations  issued  by  FCIC  a  contr^ict  in 
the  form  provided  for  in  this  sectioB  will 
come  into  effect  as  a  continuation  of  the 
contract  issued  under  such  prior 
regulations,  without  the  filing  of  a  new 
application. 

(d)  The  applicatron  ts  fotmd  at 
Subpart  D  of  Part  400 — Genera! 
Administrative  Regufations  [7  XJtM 
400.37  and  400.38)  and  may  be  amended 


from  time  to  tiaie  for  subsequent  crop 
years.  The  provisions  of  the  Crop 
Insurance  Policy  are  as  follows: 

UNITED  STATES  DEPARTMENT  OF 
AGRICULTURE 

Federal  Crop  Insurance  Corporation 

General  Crop  Insurance  Policy 

[IHin  is  a  continuowcoirtract.  Refrrlo 
Section  IS.) 

Note.— Tins  IS  A  CONTRACT  Wmt  THE 
FEDFKAL  CROP  INSURANCE 
CORPORATIGN.  A  UNJTFJJ  STATES 
GOVERNMFAT  AGENCY  THE  TERMS  OF 
THE  CONTRACT  ARE  PUBUSHED  IN  THE 
PTJJERAL  REGISTER  UNUEil  TtiE 
PROVISIONS  OF  THE  FEDER/VL  REGISTER 
ACT  (44  use.  1501).  AND  MAY  NOT  BE 
WAIVED  OR  VARIED  IN  ANY  WAY  BY 
THE  CROP  INSURANCE  AGENT  OR  ANY 
OTHER  ACE.NT  OR  EMPLOYEE  OF  FCIC 

ACRKEMENT  TO  INSURE:  We  wiH 
provide  the  insurance  described  in  this  policy 
and  the  applicable  endorsement  in  return  for 
the  premium  and  your  compliance  with  ALL 
provisions  of  the  crop  insurance  contract.  If  a 
conflict  exiBts  between  the  lerms  of  this 
policg'  and  the  crop  endorsement  the  temte  of 
the  crop  endorsejnent  contrat. 

Throughout  this  poHcy.  "you"  and  ''your" 
refer  to  the  insured  shown  on  tbe  accepted 
Application  and  "we."  "us."  and  "our"  refer 
to  the  Federal  Crop  Insurance  Corporation. 
Unless  the  context  indicates  otherwise,  use  of 
the  plural  fomt  of  a  word  includes  tbe 
singular  and  use  of  the  singular  form  of  tbe 
word  includes  the  plural. 

Terms  and  Conditions 

1.  Causes  of  loss. 

a.  You  are  insured  only  a^inst 
unavoidable  lose  of  production  direclijr 
caused  by  speuflc  causes  of  loss  caatMned  in 
the  crop  endorsement. 

b.  We  do  not  insure  against  ai^  loss 
caused  by: 

(1)  The  neglect,  mismanagement,  or 
wrongdoing  by  you.  any  memtier  ol  your 
family  or  household,  your  tenants,  or 
employees; 

(2)  The  failure  to  follow  reco^ired  good 
fanning  practices  for  the  insured  crop; 

(3)  Water  contained  by  any  governmental, 
public,  or  private  dam  •r  reservoir  project: 

(4)  Flooding  on  any  umt  subjoct  to  a  laod 
or  water  flowage  easement: 

(5)  Flooding  on  any  unit  ioc»led  between 
any  btody  of  water  and  a  primary  flood 
control  structure  for  that  body  of  water, 

(6)  Failure  or  breakdown  o'  irrigation 
equipment  or  faciliti'es: 

(7)  Failure  to  carry  out  a  good  irrigation 
practice  for  the  insnred  crop; 

(8)  Any  caose  not  specified  in  the  crc^p 
endorsement  as  an  insured  cause  ef  kiss;  or 

(9)  Any  other  cause  S0(  SMt  a«  »n  umn^ured 
cause  of  toss  in  the  crop  eadsrst'inent 

2.  Crop,  acreage,  and  share  maured. 

a.  The  crop  insured  ts  tbe  crop  specified  id 
the  crop  endorsement  and  so  other,  wba^b  ts 
planted  for  harvest  as  Ihe  jnsured  crup. 
which  18  grown  on  insurable  acrea^^  and  fur 
which  a  guarantee  or  amount  of  insurance 


and  premium  rate  are  provided  by  the 
actuarial  table. 

b.  The  acreage  insured  for  each  crop  year 
is  the  insurable  acreage  as  designated  by  the 
actuarial  table,  which  is  planted  to  the 
insured  crop  and  in  which  you  have  a  share 
(as  reported  by  you  or  as  determined  by  us, 
whichever  we  elect). 

c.  The  insured  share  is  your  share  as 
landlord,  owner-operulor.  or  tenant  in  the 
insured  crop  at  the  time  insurance  attaches. 
However,  only  for  the  purpose  of  determining 
the  amount  of  indemnity,  your  share  will  not 
exceed  your  share  at  the  earher  of; 

(1)  The  time  of  loss;  or 

(2)  The  beginning  of  harvest. 

d.  Unless  the  application  clearly  indicates 
that  insurance  is  requested  for  a  partnership 
or  joint  venture,  insurance  will  cover  only  the 
crop  share  of  the  person  making  application 
for  insurance. 

e.  We  do  not  insure  any  acreage: 

(1)  If  the  farming  practices  carried  out  are 
not  in  accordance  with  the  fanning  practices 
for  which  the  premium  rates  have  been 
established: 

(2)  Which  is  irrigated  and  an  irrigated 
practice  is  not  provided  by  the  actuarial  table 
or  the  crop  endorsement  (you  may  elect  to 
insure  irrigated  acreage  on  a  non-irrigated 
basis  by  reporting  it  as  non-irrigated  on  the 
acreage  report  and  adjusting  the  basis  used 
to  establish  your  guarantee  accordingly); 

(3)  Which  is  destroyed,  it  is  practical  to 
replant  to  the  insured  crop,  but  the  insured 
crop  is  not  replanted; 

(4)  Initially  planted  after  the  final  planting 
date,  unless  we  allow  and  you  agree  in 
vkTiting  on  our  form,  to  coverage  reduction 
(the  Late  Planting  Option  applies  only  on 
selected  crops): 

(5)  Of  a  volunteer  crop; 

(6)  Planted  to  a  type  or  variety  of  the  crop 
not  established  as  adapted  to  the  area  or 
excluded  by  the  actuarial  table: 

(7)  Planted  with  a  crop  other  than  the 
insured  crop; 

(8)  Which  does  not  meet  rotation 
requirements  required  by  the  crop 
endorsement  or  actuarial  fable: 

(9)  Of  a  second  crop  following  any  crop 
(insured  or  uninsured]  harvested  in  the  same 
crop  year  unless  specifically  permitted  by  the 
crop  endorsement  or  the  actuarial  fable: 

(10)  Used  for  wildlife  protection  or 
management; 

(11)  On  which  a  crop  has  not  been  planted 
and  harvested  in  at  least  one  of  the  three 
previous  crop  years:  or 

(12)  Which  has  been  strip  mined. 

f  If  insurance  is  provided  for  an  irrigated 
practice,  we  will  insure  as  irrigHted.  arttfyou 
must  report  as  irrigated,  only  the  acreage  for 
which  you  have  adequate  facilities  and 
wafer,  at  the  time  insurance  attaches,  to 
carry  out  a  good  irrigation  practice  for  the 
insured  crop. 

g.  Acreage  which  is  planted  for  the 
development  or  production  of  hydnd  seed  or 
for  experimental  purposes  is  not  insured, 
unless  permitted  by  the  crop  endorsement  or 
unlets  we  agree,  in  wnting.  to  insure  such 
acreage. 

h.  We  may  restrict  the  amount  of  acreage 
which  we  will  insure  to  the  amount  allowed 
under  any  acreage  limitation  program 


established  by  the  United  States  Department 
of  Agriculture  if  we  advise  you  of  that  limit 
fjrior  to  tbe  time  insurarjce  attaches. 

i.  You  must  not  obtain  any  other  crop 
insurance  under  the  Federal  Crop  Insurance 
Act  (Multiple  Peril  Crop  Insurance  Policy  or 
Federal  Crop  Insurance  Pohcy)  on  your  share 
of  the  insured  crop.  More  than  one  policy  on 
your  share  will  result  in  our  voiding  the 
policies  and  collecting  the  premium  from  you 
unless  tbe  violation  of  this  provision  is  found 
by  us  to  have  been  inadvertent.  If  we 
determine  that  the  violation  was  inadvertent, 
the  policy  with  the  earliest  date  of 
application  will  be  the  one  in  force  and  all 
Giber  policies  will  be  void  Nothing  in  this 
paragraph  prevents  the  insured  from 
obtaining  other  hail  and  fire  insurance  not 
issued  under  the  Act  and  which  is  subject  to 
the  provisions  of  section  9  hereof. 

}■  Although  your  violation  of  a  number  of 
federal  statutes  including  the  Federal  Crop 
Insurance  Act  may  cause  cancellation, 
termination,  or  voidance  of  your  insurance 
contract,  you  are  specifically  directed  to  the 
provisions  of  Title  XIl  of  the  Food  Security 
Act  of  1985  (Pub.  L.  99-196)  and  the 
regulations  promulgated  thereunder, 
generally  referred  to  as  the  sodbuster, 
swampbuster  and  controlled  substance 
provisions.  Your  insurance  policy  will  be 
cancelled  if  you  are  determined  to  be  in 
violation  of  these  provisions.  We  will  recover 
any  and  all  monies  paid  to  you  or  received  by 
you  and  your  premium  will  be  refunded. 

3.  Report  of  acreage,  share,  and  practice 
(acreage  report). 

You  must  report  on  our  form: 

a.  All  insured  and  uninsured  acreage  of  the 
crop  in  the  county  in  which  you  have  a  share; 

b.  The  practice:  and 

c.  Your  share  at  the  time  insurance 
attaches. 

The  insurable  practices  are  contained  in 
the  actuarial  table.  You  must  designate 
separately  any  acreage  which  is  not 
insurable.  The  report  must  indicate  if  you  do 
not  have  a  share  of  the  insured  crop  in  the 
county.  The  report  must  be  submitted  each 
year  on  or  before  the  acreage  reporting  date 
for  the  crop  for  the  county.  This  report  may 
be  used  as  the  basis  to  determine  your 
premium  and  indemnity  or  we  may  compute 
premiums  and  indemnities  on  the  acreage, 
share,  and  practice  which  is  determined  to 
have  actually  been  in  existence.  If  you  do  not 
submit  this  report  by  the  reporting  date,  we 
may  elect  to  determine,  by  unit,  the  insured 
acreage,  share,  and  practice  or  we  may  deny 
liability  on  any  unit.  Because  underreporting 
of  acreage  and  share  would  have  the  effect  of 
reducing  your  premium  and  any  indemnity 
which  may  be  due.  you  may  not  revise  your 
report  after  the  reporting  date  except  with 
our  approval.  Errors  in  reporting  units  may  be 
corrected  by  us  to  conform  to  applicable 
guidelines  at  the  time  of  adjusting  a  loss. 

4.  Production  guarantees,  coverage  levels 
or  amounts  of  insurance,  and  prices  for 
computing  indemnifes. 

a.  The  production  guarantees  or  amounts  of 
insurance,  coverage  levels,  and  prices  for 
computing  indemnifies  are  contained  in  the 
actuarial  table. 

b.  Coverage  level  2  will  apply  if  yon  do  not 
elect  a  coverage  leveL 


c.  You  may  change  the  amount  of  insurance 
or  coverage  level  and  price  election  on  or 
t>efore  the  sales  closing  date  for  the  crop 
year. 

d.  You  must  report  production  to  u*  for  the 
previous  crop  year  by  the  earlier  of  the 
acerage  reporting  date  or  45  days  after  the 
sales  closing  date  for  the  current  crop  year 
(See  section  21). 

If  you  do  not  provide  the  required 
production  report,  we  will  assign  a  yield  for 
the  previous  crop  year  The  yield  assigned  by 
us  will  not  be  more  than  75%  of  the  yield  used 
by  us  to  determine  your  guarantee  for  the 
previous  crop  year.  The  production  report  or 
assigned  yield  will  be  used  to  compute  yonr 
production  history  for  the  purpose  of 
determining  your  guarantee  for  the  current 
crop  year.  If  you  have  filed  a  claim  for  any 
crop  year,  the  production  used  to  determine 
the  indemnity  payment  will  be  the  production 
report  for  that  year 

5.  Annual  premium. 

a.  The  annual  premium  is  earned  and 
payable  at  the  time  insurance  attaches. 

b.  If  you  arc  eligible  for  a  premium 
reduction  based  on  your  experience  under 
previous  crop  policies,  you  may  retain  that 
experience  under  certain  conditions  as  set 
out  in  the  crop  endorsement. 

c.  Your  premium  payment,  plus  any 
accrued  interest,  will  be  considered 
delinquent  if  any  amount  due  us  is  not  paid 
on  or  before  the  termination  date  specified  io 
the  crop  endorsement. 

6.  Amount  due  us. 

(a)  Interest  will  accrue  at  the  rate  of  one 
and  one-fourth  percent  (1  V4''b)  simple  interest 
per  calendar  month,  or  any  part  thereof,  on 
any  unpaid  premium  balance  due  us.  For  the 
purpose  of  premium  amount  due  us,  the 
interest  wiU  start  on  the  first  day  of  the 
month  following  the  first  premium  billing 
date. 

(b)  For  the  purpose  of  any  other  amounts 
due  us,  such  as  repayment  of  indemnities 
found  not  to  have  been  earned,  interest  will 
Start  on  the  date  of  payment  of  the  unearned 
amount  to  you.  The  interest  rate  will  be  that 
established  by  the  Secretary  of  the  Treasury 
under  section  12  of  the  Contract  Dispute  Act 
of  1978  (41  use.  611),  and  published  in  the 
Federal  Register  semiannually  on  or  about 
January  1  and  )uly  1  of  each  year  and  will 
vary  with  each  publication. 

(c)  All  amounts  paid  will  be  applied  first  to 
reduction  of  accrued  interest,  then  to 
reduction  of  the  pnncipal  balance. 

(d)  If  we  determine  that  it  is  necessary  to 
contract  with  a  collection  agency  or  to 
employ  an  attorney  to  assist  in  collection, 
you  agree  to  pay  all  of  the  expenses  of 
collection.  Those  expenses  will  be  paid 
before  the  application  of  any  amounts  to 
interest  or  principal. 

(e)  Any  amount  due  us  may  be  deducted 
from  any  indemnify  payment  due  you  or  from 
any  replanting  payment,  or  from  any  loan  or 
payment  due  you  under  any  Act  of  Congress 
or  program  administered  by  the  United  States 
Department  of  Agriculture  or  its  Agencies 
and  from  any  amounts  due  you  from  any 
other  United  States  Government  Agency. 

7.  Insurance  period. 
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a.  Insurance  attaches  on  each  unit  or  part 
of  a  unit  when  the  insured  crop  is  planted  or 
on  the  calendar  date  for  the  beginning  of  the 
insurance  period  if  specified  in  the  crop 
endorsement,  and  ends  at  the  earliest  of: 

(1)  Total  destruction  of  the  insured  crop  on 
the  unit: 

(2)  Harvest  of  the  unit: 

(3)  Final  adjustment  of  a  loss  on  a  unit:  or 

(4)  The  calendar  date  for  the  end  of  the 
insurance  period  contained  in  the  crop 
endorsement. 

8.  Notice  of  Damage  or  loss.  ' 

a.  In  case  of  damage  or  probable  loss: 

(1)  You  must  give  us  written  notice  if: 

(a)  You  want  out  consent  to  replant  the 
insured  crop  damaged  by  an  insured  cause  of 
loss; 

(b)  During  the  period  before  harvest  the 
insured  crop  on  a  unit  is  damaged  by  an 
insured  cause  of  loss  and  you  decide  not  to 
further  care  for  or  harvest  any  part  of  it; 

(c)  You  want  our  consent  to  put  the  acreage 
to  another  use:  or 

(d)  After  consent  to  put  acreage  to  another 
use  is  given,  additional  damage  due  to  an 
insured  cause  of  loss  occurs. 

Insured  acreage  may  not  be  put  to  another 
use  until  we  have  appraised  the  insured  crop 
and  given  written  consent.  We  will  not 
consent  to  another  use  if  the  insured  crop  can 
be  replanted.  You  must  notify  us  when  such 
acreage  is  replanted  or  put  to  another  use. 

(2)  You  must  give  us  notice  of  probable  loss 
at  least  15  days  before  the  beginning  of 
harvest  If  you  anticipate  a  loss  on  any  unit. 

(3)  If  a  loss  is  anticipated  by  you  on  any 
unit  within  15  days  of  or  during  harvest, 
notice  of  probable  loss  must  be  given  to  us 
within  72  hours  of  your  discovery.  A 
representative  sample  of  the  unharvested 
insured  crop,  as  required  by  the  crop 
endorsement,  must  remain  unharvested  for  a 
period  of  15  days  from  the  date  of  notice 
unless  we  give  you  written  consent  to  harvest 
ths  sample. 

(4)  In  addition  to  the  notices  required  by 
this  section,  if  you  intend  to  claim  an 
indemnity  on  any  unit,  a  notice  of  loss  must 
be  given  not  later  than  10  days  after  the 
earliest  of: 

(a)  Total  destruction  of  the  insured  crop  on 
the  unit: 

(bj  Harvest  of  the  unit:  or 

(c)  The  calendar  date  for  the  end  of  the 
insurance  period. 

b.  You  may  not  destroy  and  replant  any  of 
the  insured  crop  on  which  you  intend  to  claim 
a  replanting  payment,  until  we  give  written 
consent. 

c.  You  must  obtain  written  consent  from  us 
before  you  destroy  any  ol  the  insured  crop 
which  is  not  harvested. 

9.  Claim  for  Indemnity. 

a.  Any  claim  for  indemnity  on  a  unit  must 
be  submitted  to  us  on  our  form  not  later  than 
60  days  after  the  earliest  of: 

(1)  Total  destruction  of  the  insured  crop  on 
the  unit: 

(2)  Harvest  of  the  unit:  or 

(3)  The  calendar  date  for  the  end  of  the 
insurance  period. 

b.  We  will  not  pay  any  indemnity  unless 
you: 

(1)  Establish  the  total  production  and.  If 
applicable,  the  value  received  for  the  Insured 


crop  on  the  unit  and  that  any  loss  of 
production  or  value  has  been  directly  caused 
by  one  or  more  of  the  insured  causes  during 
the  insurance  period;  and 

(2)  Furnish  all  information  we  require 
concerning  the  loss. 

c.  The  indemnity  will  be  determined  on 
each  unit  In  accordance  with  the  applicable 
crop  endorsement  and  the  actuarial  table. 

d.  If  the  information  reported  by  you  on  the 
acreage  repori  results  in  a  lower  premium 
than  the  premi'jm  determined  to  be  due  on 
the  basis  of  the  share  and  acreage 
determined  to  actually  exist,  the  guarantee  on 
the  unit  will  be  computed  on  the  Inlormalion 
contained  in  the  acreage  report  but  all 
production  from  Insurable  acreage,  whether 
or  not  reporied  as  insurable,  will  count 
against  the  guarantee. 

e.  The  total  production  to  be  counted  for  a 
unit  will  include  all  production  determined  in 
accordance  with  the  crop  endorsement. 

f.  The  amount  of  production  of  any 
unharvested  insured  crop  may  be  determined 
on  the  basis  of  our  field  appraisals  conducted 
after  the  end  of  the  insurance  period. 

g.  If  you  elect  to  exclude  hail  and  fire  as 
insured  causes  of  loss  and  the  insured  crop  is 
damaged  by  hail  or  fire,  appraisals  wilt  be 
made  in  accordance  with  the  applicable  Form 
FCI-78  or  FC1-78-A,  "Request  To  Exclude 
Hail  And  Fire." 

h.  If  allowed  by  the  crt)p  endorsement,  a 
replanting  payment  may  be  made  on  an 
insured  crop  replanted  after  we  have  given 
consent  and  the  acreage  replanted  is  at  least 
the  lesser  of  20  acres  or  20  percent  of  the 
insured  acreage  for  the  unit  (as  determined 
on  the  final  planting  date). 

(1)  No  replanting  payment  will  b«  made  on 
acreage: 

(a)  On  which  our  appraisal  determines  that 
production  exceeds  the  level  set  by  the  crop 
endorsement; 

(b)  Initially  planted  prior  to  the  date 
established  by  the  actuarial  table;  or 

(c)  On  which  one  replanting  payment  has 
already  been  allowed  for  the  crop  year. 

(2)  The  replanting  payment  per  acre  will  be 
your  actual  cost  for  replanting,  but  will  not 
exceed  the  amount  determined  in  accordance 
with  the  crop  endorsement. 

If  the  information  reported  by  you  on  the 
acreage  report  results  in  a  lower  premium 
than  the  premium  determined  to  be  due 
based  on  the  acreage  and  share  determined 
actually  to  have  existed,  the  replanting 
payment  will  be  reduced  proportionately. 

i.  You  must  not  abandon  any  arrf>nRe  to  us. 

j.  Any  suit  against  us  for  an  indemnity  must 
be  brought  in  accordance  with  the  provisions 
of  7  use.  1508(c).  You  must  bnng  suit  within 
12  months  of  the  date  notice  of  denial  of  the 
claim  is  received  by  you. 

k.  An  indemnity  will  not  be  paid  unless  you 
comply  with  all  policy  provisions. 

1.  Under  no  circumstances  will  we  be  liable 
for  the  payment  of  damages  (compensatory, 
punitive,  or  other),  attorney's  fees,  or  other 
charges  in  conrtection  with  any  claim  for 
indemnity,  whether  we  approve  or 
disapprove  such  claim.  (State  and  local  laws 
to  the  contrary  are  not  applicable  to  this 
insurance  contract.)  We  will  pay  simple 
interest  computed  on  the  net  indemnity 
ultimately  found  to  be  due  by  us  or  by  the 


final  judgment  of  a  court  of  competent 
jurisdiction,  from  and  including  the  Olst  day 
after  the  date  you  sign,  date  and  submit  to  us 
the  properly  completed  FCIC  claim  form. 
Interest  will  be  paid  only  if  the  reason  for  our 
failure  to  timely  pay  is  not  due  to  your  failure 
to  provide  information  or  other  material 
necessary  for  the  computation  or  payment  of 
the  indemnity.  The  interest  rate  will  be  that 
established  by  the  Secretary  of  the  Treasury 
under  section  12  of  the  Contract  Disputes  Act 
of  lfl"H  Ml  V  S.C.  611).  and  published  in  the 
Federal  Register  semiannually  on  or  about 
fenuary  1  and  July  1  of  each  year  and  will 
vary  with  each  publication. 

m.  If  you  die,  disapi>ear,  or  are  judicially 
declared  incompetent  or  if  you  are  an  entity 
other  than  an  individual  and  such  entity  is 
dissolved  after  insurance  attaches  for  any 
crop  year,  any  indemnity  will  be  paid  to  the 
person  determined  to  be  beneficially  entitled 
thereto. 

n.  If  you  have  other  fire  insurance,  fire 
damage  occurs  during  the  insurance  period, 
and  you  have  not  elected  to  exclude  fire 
insurance  from  this  policy,  we  will  be  liable 
for  loss  due  to  fire  only  for  the  smaller  of  the 
amount: 

(1)  Of  indemnity  determined  pursuant  to 
this  contract  without  regard  to  any  other 
insurance;  or 

(2)  By  which  the  loss  from  fire  exceeds  the 
Indemnity  paid  or  payable  under  such  other 
insurance.  (For  the  purpose  of  this 
subsection,  the  amount  of  loss  from  fire  will 
be  the  difference  between  the  fair  market 
value  of  the  production  on  the  unit  before  the 
fire  and  after  the  fire). 

10.  Concealment  or  fraud. 

We  may  void  the  insurance  contract  on  all 
crops  without  affecting  your  liability  for 
premiums  or  waiving  any  nghl,  including  the 
right  to  collect  any  amount  due  us  If,  at  any 
time,  you  have  concealed  or  misrepresented 
any  material  fact  or  committed  any  fraud 
relating  to  this  or  any  other  contract  with  us. 
The  voidance  will  be  effective  as  of  the 
beginning  of  the  crop  year  with  respect  to 
which  such  act  or  omission  occurred. 

11.  Transfer  of  right  to  indemnity  on 
insured  share. 

If  you  transfer  any  part  of  your  share 
during  the  crop  year,  you  may  transfer  your 
right  to  the  applicable  indemnity.  The 
transfer  must  be  on  our  form  and  approved 
by  us.  Both  you  and  the  person  to  whom  you 
transfer  your  interest  are  jointly  and 
severally  liable  for  the  payment  of  the 
premium.  The  transferee  has  all  rights  and 
responsibilities  under  the  contract  consistent 
with  the  transfert'e's  interest. 

12.  Assignment  of  indemnity. 

You  may  assign  to  another  party  your  right 
to  an  indemnity  for  the  crop  year.  The 
assignment  must  be  on  our  form  and  will  not 
be  effective  until  approved  in  wnting  by  us. 
The  assignee  may  submit  all  notices  and 
forms  required  to  protect  the  insurance 
contract  and  to  claim  an  indemnity. 

13.  Subrogation.  (Recovery  of  loss  from  a 
third  party.) 

Because  you  may  be  able  to  recover  all  or  a 
part  of  your  loss  from  someone  other  than  us. 
you  myst  do  all  you  can  to  preserve  any  such 
right,  if  we  pay  you  for  your  loss,  then  your 


right  of  recovery  will  at  our  option  belong  to 
us.  If  we  recover  more  than  we  paid  you  plus 
our  expenses,  the  excess  will  be  paid  to  you. 

14.  Records  and  access  to  farm. 

You  must  keep  records  of  the  harvesting, 
storage,  shipment,  sale,  or  other  disposition 
of  all  the  insured  crop  produced  on  each  unit, 
and  separate  records  including  the  same 
information  for  production  of  the  crop  from 
any  uninsured  acreage.  The  records  must  be 
kept  for  three  years  from  the  end  of  the  crop 
year  to  which  they  pertain.  Failure  to  keep 
and  maintain  such  records  may  result  in:  (a) 
Cancellation  of  the  contract  for  that  crop 
yean  (b)  assignment  of  production  to  units  by 
us;  or  (c)  a  determination  thHt  no  indemnity  is 
due,  whichever  we  elect  Any  pierson 
designated  by  us  will  have  access  to  such 
records  and  the  farm  for  purposes  related  to 
the  contract 

15.  Contract  term,  cancellation,  and 
termination. 

a.  This  contract  will  be  in  effect  for  the 
crop  year  specified  on  the  application  and 
may  not  be  canceled  by  you  for  such  crop 
year  Thereafter,  the  contract  will  continue  in 
force  for  each  succeeding  crop  year  unless 
canceled  or  terminated  as  provided  in  this 
section. 

b.  This  contract  may  be  canceled  by  either 
you  or  us  for  any  succeeding  crop  year  by 
giving  written  notice  on  or  before  the 
cancellation  date  preceding  such  crop  year. 

c.  This  contract  will  ferminflte  as  to  any 
crop  year  if  any  amount  due  us  on  this  or  any 
other  contract  with  you  is  not  paid  on  or 
before  the  termination  date  preceding  such 
crop  year  for  the  contract  on  which  the 
anK)unt  is  due.  If  the  amount  is  paid  by 
deduction  from  an  indemnity  or  other  U.S. 
Department  of  Agriculture  payment,  the  date 
of  payment: 

(1)  If  deducted  from  an  indemnity,  will  be 
the  date  you  sign  the  properly  completed 
claim  form;  or 

(2)  If  deducted  from  a  payment  under 
another  program  administered  by  the  United 
States  Department  of  Agriculture,  will  be  the 
date  both  such  other  payment  and  setoff  are 
approved, 

d.  The  cancellation  and  termination  dates 
are  contained  in  the  crop  endorsement 

e.  If  you  die  or  are  judicially  declared 
incompetent,  or  if  you  are  an  entity  other 
than  an  individual  and  such  entity  is 
dissolved,  the  contract  will  terminate  as  of 
the  date  of  death,  judicial  declaration,  or 
dissolution.  If  such  occurs  after  insurance 
attaches  for  any  crop  year,  the  contract  will 
continue  in  force  through  the  crop  year  and 
terminate  at  the  end  thereof.  Death  of  a 
partner  in  a  partnership  will  dissolve  the 
partnership  unless  the  partnership  agreement 
provides  otherwise.  If  two  or  more  persons 
having  a  joint  interest  are  insured  jointly, 

^4^th  of  one  of  the  persons  will  dissolve  the 

J    joJTit  entity. 

'        f.  The  contract  will  terminate  if  no  premium 
is  earned  for  three  consecutive  years. 
16.  Contract  changes. 
We  may  change  any  terms  and  provisions 
of  the  contract  from  year  to  year.  If  your  price 
election  or  amount  of  insurance  at  which 
indemnities  are  computed  is  no  longer 
offered,  the  actuarial  table  will  provide  the 
price  election  or  amount  of  insurance  which 


you  are  conclusively  presumed  to  have 
elected  unless  you  elect  a  different  price 
election  or  amount  of  insurance  pnor  to  the 
sales  closing  date.  All  contract  changes  will 
be  available  at  your  service  office  by  the 
contract  change  date  contained  in  the  crop 
endorsement  Acceptance  of  changes  will  be 
conclusively  presumed  m  the  absence  of 
notice  from  you  to  cancel  the  contract. 

17.  Meaning  of  terms. 

For  the  purpose  of  the  crop  insurance 
contract 

a.  "Actuarial  table"  means  the  forms  and 
related  material  for  the  crop  year  approved 
by  us  which  are  available  for  public 
inspection  in  your  service  office,  and  which 
show  the  amounts  of  insurance  or  production 
guarantees,  coverage  levels  or  amounts  of 
insurance,  premium  rates,  prices  for 
computing  indemnities,  practices,  insurable 
and  uninsurable  acreage,  and  related 
information  regarding  crop  insurance  in  the 
county. 

b.  "ASCS"  means  the  Agricultural 
Stabilization  and  Conservation  Service  of  the 
United  States  Department  of  Agriculture. 

c.  "ASCS  farm  serial  number"  means  the 
number  assigned  to  the  farm  by  the  ASCS 
County  Office  Committee, 

d.  "County"  means  the  county  shown  on 
the  application  and  any  additional  land 
located  in  a  local  producing  area  bordering 
on  the  county  as  shown  by  the  actuarial 
table. 

e.  "Crop  endorsement"  means  the 
endorsement  to  the  policy  contained  in  this 
part  which  sets  forth  the  terms  and 
conditions  of  insurance  applicable  to  the 
named  crep. 

f.  "Crop  year"  means  the  period  within 
which  the  crop  is  normally  grown  and  will  be 
designed  by  the  calendar  year  in  which  the 
insured  crop  is  normally  harvested. 

g.  "Harvest"  (DEFl.NF.D  IN  THE  CROP 
ENDORSEMENT), 

h.  "Insurable  acreage"  means  the  land 
classified  as  insurable  by  us  and  shown  as 
such  by  the  actuarial  table. 

i.  "Insured"  means  the  person  who 
submitted  the  application  accepted  by  us  and 
does  not  extend  to  any  other  person  having  a 
share  or  interest  in  the  crop  such  as  a 
partnership,  landlord,  or  any  other  person 
unless  specifically  indicated  on  the 
application  and  accepted  by  us. 

f.  "Insured  crop"  means  the  crop  insured 
under  the  provisions  of  the  applicable  crop 
endorsement 

k.  "Loss  ratio"  means  the  ratio  of 
indemnity  to  premium. 

1.  "Person"  means  an  individual, 
partnership,  association,  corporation,  estate, 
trust,  or  other  legal  entity,  and  wherever 
applicable,  a  State  or  a  political  subdivision 
or  agency  of  a  State. 

m.  "Production  report"  means  previous 
year  yield  information  including  planted 
acreage  and  harvested  production,  reported 
by  you.  that  is  supportable  by  v^ntten 
verifiable  records  from  a  buyer  of  the  insured 
crop  or  by  measurement  of  farm  stored 
production. 

n.  "Section"  means  a  unit  of  measure  under 
the  rectangular  survey  system  describing  a 
tract  of  land  usually  one  mile  square  and 
generally  containing  approximately  640  acres. 


a  "Service  office"  means  the  office 
servicing  your  contract  as  shown  on  the 
application  for  insurance  or  such  other 
approved  office  as  may  be  selected  by  you  or 
designated  by  us. 

p,  "Tenant"  means  a  person  who  rents  land 
from  another  person  for  a  share  of  the  crop  or 
a  share  of  the  proceeds  therefrom. 

q.  "Unit"  means  all  insurable  acreage  of 
the  crop  in  the  county  on  the  date  insurance 
attaches  for  the  crop  year: 

(1)  In  which  you  have  a  100  percent  share: 
or 

(2)  Which  is  owned  by  one  entity  and 
operated  by  another  specific  entity  on  a  share 
basis 

Land  rented  for  cash,  a  fixed  commodity 
payment,  a  crop  share  with  a  minimum 
payment  or  any  consideration  other  than  a 
share  in  the  insured  crop  on  such  land  will  be 
considered  as  owned  by  the  lessee.  Land 
which  would  otherwise  be  one  unit  may,  in 
certain  instances,  be  divided  according  to 
guidelines  contained  in  the  endorsement  or 
by  written  agreement  with  us.  Units  will  be 
determined  when  the  acreage  is  reported  but 
may  be  adjusted  to  reflect  the  actual  unit 
division  when  adjusting  a  Ioes,  However,  no 
further  division  may  be  made  at  loss 
adjustment  time.  We  may  consider  any 
acreage  and  share  thereof  reported  by  or  for 
your  spouse  or  child  or  any  member  of  your 
household  to  be  your  bona  fide  share  or  the 
bona  fide  share  of  any  other  person  having 
an  interest  therein. 

r.  "Verifiable  records"  mean  documents 
indicating  a  quantity  of  production  or  acreage 
determined  by  us,  other  government  agencies, 
buyers,  processors,  packers,  storage  facilities 
or  other  third  parties  acceptable  to  us.  The 
documents  must  include  the  name  of  the 
producer  and  entity  making  the  measurement, 
the  date  of  the  measurement,  and  the  crop 
type,  class,  or  variety, 

18.  Descriptive  headings. 

The  descriptive  headings  of  the  various 
policy  terms  and  conditions  are  formulated 
for  convenience  only  and  are  not  intended  to 
affect  the  construction  or  meaning  of  any  of 
the  provisions  of  the  contract. 

19.  Determinations. 

AH  determinations  required  by  the  policy 
will  be  made  by  us.  If  you  disagree  with  our 
determinations,  you  may  obtain 
reconsideration  of  or  appeal  those 
determinations  in  accordance  with  Appeal 
Regulations  (7  CFR  Part  400,  Subpart  J). 

20.  Notices. 

All  notices  required  to  be  given  by  you 
must  be  in  writing  and  received  by  your 
service  office  within  the  designated  time 
unless  otherwise  provided  by  the  notice 
requirement  Notices  required  to  be  given 
immediately  may  be  by  telephone  or  in 
person  and  confirmed  in  writing.  Time  of  the 
notice  will  be  determined  by  the  time  of  our 
receipt  of  the  written  notice, 

21.  Dates,  reports,  and  notices. 
To  preserve  your  rights  under  this 

insurance  contract  you  are  required  to  file  a 
number  of  reports  and  notices  with  us  by 
certain  dates.  The  actual  content 
requirements  and  time  limits  of  those  reports 
and  notices  are  set  out  elsewher;  in  this 
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contract  and  you  must  refer  to  those  sections 
for  those  requir\;ment8. 

As  a  convenience  to  you  and  without 
limitation  on  our  rights  under  this  contract,  a 
short  description  of  most  of  the  dates,  reports 
and  notices  have  been  compiled  in  this 
section.  Omission  of  any  date,  report  or 
notice,  or  any  of  the  requirements  thereof, 
from  this  section  does  not  relieve  you  of  the 
requirement  to  comply  with  the  terms  of  this 
contract.  (Note  that  certain  specific  crops 
may  require  other  notices  and  reports 
because  of  their  individual  characteristics. 
You  are  referred  to  the  crop  endorsement  for 
any  such  requirements.) 

a.  "Acreage  report" — A  report  required  by 
section  3  of  this  contract.  This  report 
contains,  in  addition  to  other  information,  the 
report  of  the  insured's  share  of  all  acreage  of 
an  insured  crop  in  the  county  whether 
insurable  or  uninsurable  and  must  be  filed 
prior  to  the  Hnal  acreage  reporting  date 
contained  in  the  actuarial  table  for  the  county 
for  the  crop  insured. 

b.  "Another  use,  Notice  oF' — The  written 
notice  required  when  an  insured  wishes  to 
put  acreage  to  another  use  (See:  Section  8). 

c.  "Application" — A  form  required  by 
Subpart  D  of  Pari  400  of  7  CFR  and  each 
individual  program  regulation.  The 
application  for  insurance  form  must  be 
completed  and  filed  in  the  service  office  prior 
to  the  sales  closing  date  (contained  in  the 
actuarial  table)  of  the  initial  insurance  year 
for  each  crop  year  for  which  an  insurance 
endorsement  is  requested  by  the  insured. 

d.  "Assignment  of  indemnity" — A  transfer 
of  contract  rights,  made  on  our  form,  and 
effective  when  approved  by  us.  It  is  the 
arrangement  whereby  you  assign  your  right 
to  an  indemnity  payment  to  any  party  of  your 
choice  for  the  crop  year. 

e.  "Billing  date" — The  first  date  upon  which 
an  insured  is  billed  for  insurance  coverage 
and  which  generally  falls  at  or  near  harvest 
time.  Interest  accruing  on  any  unpaid 
premium  balance  attaches  30  days  after  the 
billing  date. 

f.  "Cancellation  date" — The  date  on  or 
before  which  the  insured  or  the  Corporation 
may  cancel  the  insurance  policy  for  the 
subsequent  crop  year  by  giving  written 
notice. 

g.  "Claim  for  indemnity"  (See:  Section  9) — 
A  claim  made  by  the  insured  for  damage  or 
loss  to  an  insured  crop  and  submitted  to  the 
Corporation  not  later  than  60  days  after  the 
earliest  of: 

(1)  Total  destruction  of  the  insured  crop  on 
the  unit; 

(2)  Harvest  of  the  unit;  or 

(3)  The  calendar  date  for  the  end  of  the 
insurance  period. 

h.  "Claim  for  indemnity.  Notice  of — The 
loss  notice  required  to  be  given  by  the 
insured  10  days  after  certain  occurrences 
(See:  Section  8). 

i.  "Contract  change  date" — The  date  by 
which  FCIC  makes  any  contract  changes 
available  for  inspection  in  the  service  office 
(See:  Section  16). 

j.  "Damage,  notice  of — See:  Probable  loss. 
Notice  of. 

k.  "Earliest  planting  date" — The  earliest 
date  established  for  planting  the  insured  crop 
and  qualifying  for  a  replant  payment  (See: 
Actuarial  Table  and  Section  g.h.(l)(b)). 


I.  "End  of  insurance  f>eriod.  Date  of' — The 
date  upon  which  the  insured's  crop  insurance 
coverage  ceases  (See:  Section  7). 

m.  "Insurance  attaches.  Date" — The  date 
insurances  attaches  on  the  crop,  generally 
after  plantir^g  is  completed  or  the  calendar 
date  in  the  crop  endorsement  (See:  Section  7). 

n.  "Intent  to  abandon.  Notice  of" — The 
written  notice  to  the  Corporation  by  the 
insured  indicating  that  because  of  damage 
from  an  insured  cause,  the  insured  has 
decided  to  no  longer  care  for  or  harvest  any 
part  of  the  crop. 

0.  "Late  planting  agreement" — Available 
on  selected  crops.  An  amendment  to  the 
insurance  contract  which  allows  an  insured 
whose  planting  has  been  delayed,  to  plant  a 
crop  after  the  final  planting  date  in  exchange 
for  a  reduction  in  coverage. 

p.  "Probable  loss,  notice  or* — A  written 
notice  required  to  be  filed  in  the  service 
office  whenever  an  msured  believes  that  the 
insured  crop  has  been  damaged  to  the  extent 
that  a  loss  is  probable  (See:  Section  8). 

q.  "Production  report" — A  written  record 
showing  the  insured's  annual  production  and 
used  to  determine  the  yield  guarantee.  (See: 
Section  4).  The  report  contains  previous  year 
yield  information  including  planted  acreage 
and  harvested  production.  This  report  must 
be  supported  by  written  records  from  a 
warehouseman  or  buyer  of  the  insured  crop 
or  by  measurement  of  farm  stored  production. 

r.  "Replanting,  Notice  of  completion" — The 
notice  required  to  be  given  by  the  insured  to 
the  Corporation  when  replanting  is  completed 
(See:  Section  8). 

8.  "Reporting  date" — The  acreage  reporting 
date  (contained  in  the  Actuarial  Table)  by 
which  you  are  required  to  report  all  your 
insurable  and  uninsurable  acreage  in  the 
county  in  which  you  have  a  share  and  your 
share  at  the  time  insurance  attaches. 

t.  "Sales  closing  date" — The  date  contained 
in  the  actuarial  table  on  file  in  the  res|;>ective 
service  office  which  sets  out  the  final  date 
when  an  application  for  insurance  may  be 
filed. 

u.  'Termination  date" — The  date  upon 
which  the  Corporation  may  cancel  the 
insurance  policy  for  non-payment  of 
premium. 

§401.9-401.100     [Reserved! 

§401.101     Wheat  Endorsement. 

The  provisions  of  the  Wheat  Crop 
Insurance  Endorsement  for  the  1988  and 
subsequent  crop  years  are  as  follows: 

Federal  Crop  Insurance  Corporation  Wheat 
Endorsement 

1.  Insured  Crop. 

a.  The  crop  insured  will  be  wheat  planted 
for  harvest  as  grain. 

b.  In  addition  to  the  wheat  not  insurable  in 
section  2  of  the  general  crop  insurance  policy, 
we  do  not  insure  any  wheat: 

(1)  if  the  seed  has  not  been  mechanically 
incorporated  into  the  soil; 

(2)  if  the  seed  is  planted  where  an 
established  grass  or  legume  exists  unless  we 
agree,  in  writing,  to  insure  such  wheat;  or 

(3)  destroyed  or  put  to  another  use  in  order 
to  comply  with  other  U.S.  Department  of 
Agriculture  programs. 


c.  A  late  planting  agreement  will  be 
available  for  all  spring-planted  wheat  and  for 
fall-planted  wheat  only  where  insurance  is 
not  offered  for  spring-planted  wheat. 

2.  Causes  of  loss. 

The  insuranca  provided  is  against 
unavoidable  loss  of  production  resulting  from 
the  following  causes  occurring  within  the 
insurance  period: 

a.  Adverse  weather  conditions: 

b.  Fir«; 

c.  Insects: 

d.  Plant  disease; 

e.  Wildlife; 

f.  Earthquake; 

g.  Volcanic  eruption:  or 

h.  If  applicable,  failure  of  the  irrigation 
water  supply  due  to  an  unavoidable  cause 
occurring  after  the  beginning  of  planting; 
unless  those  causes  are  excepted,  excluded, 
or  limited  by  the  actuarial  table  or  section  9 
of  the  general  crop  insurance  policy. 

3.  Annual  premium. 

a.  The  annual  premium  amount  is 
computed  by  multiplying  the  production 
guarantee  times  the  price  election,  times  the 
premium  rate,  times  the  insured  acreage, 
Umes  your  share  at  the  time  of  planting. 

b.  If  you  are  eligible  for  a  premium 
reduction  in  excess  of  5  percent  based  on 
your  insuring  experience  through  the  1984 
crop  year  under  the  terms  of  the  experience 
table  contained  in  the  wheat  policy  for  the 
1985  crop  year,  you  will  continue  to  receive 
the  benefit  of  the  reduction  subject  to  the 
following  conditions: 

(1)  No  premium  reduction  will  be  retained 
after  the  1990  crop  yean 

(2)  The  premium  reduction  will  not  increase 
because  of  favorable  experience: 

(3)  The  premium  reduction  will  decrease 
because  of  unfavorable  experience  in 
accordance  with  the  terms  of  the  policy  in 
effect  for  the  1985  crop  year 

(4)  Once  the  loss  ratio  exceeds  .80.  no 
further  premium  reduction  will  apply;  and 

(5)  Participation  must  be  continuous. 

4.  Insurance  period. 

In  lieu  of  the  provisions  in  section  7  of  the 
general  crop  insurance  policy  the  following 
will  apply: 

a.  Insurance  attaches  on  each  unit  or  part 
of  a  unit  when  the  wheat  is  planted  except 
that: 

(1)  In  counties  with  an  April  15 
cancellation  date,  insurance  will  attach  on 
fall-planted  wheat  on  April  16  following 
planting  if  it  is  determined  that  there  is  an 
adequate  stand  on  this  date  to  produce  a 
normal  crop; 

(2)  If  you  have  optional  winter  coverage  in 
effect,  or  if  optional  winter  coverage  is 
provided  by  the  actuarial  table  and  you 
purchase  such  coverage  before  the  winter 
wheat  sales  closing  date,  insurance  will 
attach  at  the  time  of  planting;  or 

(3)  If  optional  winter  coverage  is  provided 
by  the  actuarial  table  and  you  fail  to 
purchase  such  coverage  and  there  is  an 
adequate  stand  on  the  spring  final  planting 
date  to  produce  a  normal  crop,  insurance  will 
attach  on  the  spring  final  planting  date. 

b.  Insurance  ends  on  each  unit  at  the 
earliest  of: 


(1)  Total  destruction  of  the  wheat: 

(2)  Combining,  threshing,  harvesting  for 
silage  or  hay.  or  removal  from  the  field; 

(3)  Final  adjustment  of  a  loss;  or 

(4)  The  following  dates  of  the  calendar  year 
in  which  wheat  is  normally  harvested: 

(a)  Alaska:  September  25; 

(b)  All  other  stales:  October  31. 
5.  Unit  division. 

Wheat  acreage  that  would  otherwise  be 
one  unit,  as  defined  in  section  17  of  the 
general  crop  insurance  policy,  may  be 
divided  into  more  than  one  unit  if  you  agree 
to  pay  additional  premium  as  provided  by  the 
actuarial  table  and  if  for  each  proposed  unit: 

a.  You  maintain  written,  verifiable  records 
of  planted  acreage  and  harvested  production 
for  at  least  the  previous  crop  year  and 
production  reports  based  on  those  records 
are  filed  to  obtain  an  insurance  guarantee; 
and 

b.  Acreage  planted  to  insured  wheat  is 
located  in  separate,  legally  identifiable 
sections  (except  in  Florida)  or.  in  the  absence 
of  section  descriptions  (and  in  all  of  Florida), 
the  land  is  identified  by  separate  ASCS  Farm 
Serial  Numbers,  provided: 

(1)  The  boundaries  of  the  sections  or  ASCS 
Farm  Serial  Numbers  are  clearly  identified 
and  the  insured  acreage  is  easily  determined; 
and 

(2)  The  wheat  is  planted  in  such  a  manner 
that  the  planting  pattern  does  not  continue 
into  the  adjacent  section  or  ASCS  Farm 
Serial  Number  or 

c.  the  acreage  planted  to  the  insured  wheat 
is  located  in  a  single  section  or  ASCS  Farm 
Serial  Number  and  consists  of  acreage  on 
which  both  an  irrigated  and  nonirrigaled 
practice  are  carried  out,  provided: 

(1)  Wheal  planted  on  irrigated  acreage 
does  not  continue  into  nonirrigaled  acreage 
in  the  same  rows  or  planting  pattern:  and 

(2)  Planting,  fertilizing  and  harvesting  are 
carried  out  in  accordance  with  recognized 
good  dryland  and  irrigated  farming  practices 
for  the  area. 


If  you  have  a  loss  on  any  unit,  production 
records  for  all  har\'ested  units  must  be 
provided.  Production  that  is  commingled 
between  optional  units  will  cause  those  units 
to  be  combined. 

6,  Notice  of  Damage  or  Loss. 

In  addition  to  the  notices  required  in 
section  8  of  the  general  crop  insurance  policy, 
in  case  of  damage  or  probable  loss  you  must 
give  us  written  notice  if  you  want  to  harvest 
the  wheat  for  silage  or  hay.  After  such  notice 
is  given,  we  will  appraife  the  potenlial  grain 
production.  If  we  are  unable  to  do  so  before 
harvest,  you  may  har\-est  the  crop  provided 
representative  samples  are  left  for  appraisal 
purposes.  For  purposes  of  this  section  and 
section  8  of  the  general  crop  insurance  policy 
the  representative  sample  of  the  unharvesled 
crop  must  be  at  least  10  feet  wide  and  the 
entire  length  of  the  field. 

7.  Claim  for  Indemnity. 

a.  The  indemnity  will  be  determined  on 
each  unit  by: 

(1)  Multiplying  the  insured  acreage  by  the 
production  guarantee: 

(2)  Subtracting  therefrom  the  total 
production  of  wheat  to  be  counted  (see 
subsection  7.b,); 

(3)  Multiplying  the  remainder  by  the  price 
election;  and 

(4)  Multiplying  this  result  by  your  share. 

b.  The  total  production  (bushels)  to  be    ' 
counted  for  a  unit  will  include  all  harvested 
and  appraised  production. 

(1)  Mature  wheat  production  which 
otherwise  is  not  eligible  for  quality 
adjustment  will  be  reduced  .12  percent  for 
each  .1  percentage  point  of  moisture  in  excess 
of  13.5  percent;  or 

(2)  Mature  wheat  production  which,  due  to 
insurable  causes,  has  a  test  weight  of  less 
than  53  pounds  per  bushels  or,  as  determined 
by  a  grain  grader  licensed  by  the  Federal 
Grain  Inspection  Service  or  licensed  under 
the  United  Stales  Warehouse  Act  contains: 
more  than  100  percent  kernel  damage;  more 


the  12  percent  shrunken  kernels:  more  than  2 
green  garlic  bulblets  or  the  equivalent  of  dry 
or  partly  dry  gariic  bulbleU  in  at  1000-gram 
sample;  or  is  smutty  or  ergoty,  will  be 
adjusted  by: 

(a)  Dividing  the  value  per  bushel  of  the 
insured  wheat  by  the  price  per  bushel  of  U.S. 
No,  2  wheat  and 

(b)  Multiplying  the  result  by  the  number  of 
bushels  of  such  wheat. 

The  applicable  pnce  for  No.  2  wheat  will 
be  the  local  market  price  on  the  earlier  ot  the 
day  the  loss  is  adjusted  or  the  day  the 
insured  wheat  is  sold, 

(3)  Any  harvested  production  from  other 
volunteer  plants  growing  in  the  wheat  will  be 
counted  as  wheat  on  a  weight  basis. 

(4)  Appraised  production  to  be  counted  will 
include: 

(a)  Potential  production  lost  due  to 
uninsured  causes  and  failure  to  follow 
recognized  good  wheat  farming  practices; 

(b)  Potential  production  lost  on  acreage 
reported  by  you  as  irrigated  due  to  an 
inadequate  water  supply  at  the  time  of 
planting  or  the  failure  to  apply  sufi'icient 
water  necessary  for  a  good  wheat  irrigation 
practice; 

(c)  Not  less  than  the  guarantee  for  any 
acreage  which  is  abandoned  or  put  to  another 
use  without  our  prior  written  consent  or 
damaged  solely  by  an  uninsured  cause;  and 

(d)  Any  unharvesled  production. 

(5)  Any  appraisal  we  have  made  on  insured 
acreage  for  which  we  have  given  written 
consent  to  be  put  to  another  use  will  be 
considered  production  unless  such  acreage  is: 

(a)  Not  put  to  another  use  before  harvest  of 
wheat  becomes  general  in  the  county  and  is 
reappraised  by  us; 

(b)  Further  damaged  by  an  insured  cause 
and  is  reappraised  by  us;  or 

(c)  Harvested. 

8,  Cancellation  and  termination  dates 
The  cancellation  and  termination  dates  are: 


State  and  County 


Cancellation  date 


All  Alaska  Counties  except  ttiose  listed  below;  Alamosa,  Coneios,  Costilla,  Rio  Grande,  and  Saguache 
Oounties,  Colorado:  Maine  Minnesota:  Daniels,  Roosevelt.  Shendan,  and  Valley  Counties  Montana- 
New  Hampshire,  Nonn  Dakota:  Corson,  Walworth,  Edmunds,  Faulk,  Spink,  Beadle  Jerauld  Aurora 
Douglas,  and  Bon  Homme  Counties,  South  Dakota  and  all  South  Dakota  counties  north  and  east 
thereof;  Vermont,  and  Trempealeau,  Jackson.  Wood,  Portage,  Waupaca,  Outagam.e,  Brown  and 
Kewaunee  Counties,  Wisconsin  and  all  Wisconsin  Counties  north  and  west  thereof;  Big  Horn  Fremont 
Hot  Spnngs,  Park,  and  Washakie  Counties,  Wyoming. 

All  other  Colorado  Counties  except  those  listed  below;  all  Iowa  Counties  except  those  listed  below 
Kansas;  Netxaska,  New  Mexico;  Oklahoma;  Texas:  all  other  Wisconsin  Counties  and  all  other  states 
except  those  listed  below 

Archuleta.  Custer,  Delta,  Dolores,  Eagle,  Carf.eid,  Grand,  U  Plata  Mesa,  Moffat,  Montezuma  Montrose 
Ouray^  Pitkm,  Rk)  Blanco.  Routt,  and  San  Miguel  Counties,  Colorado;  Connecticut;  Plymouth  Chero- 
kee. Buena  Vista,  Pocahontas,  Humboldt,  Wright.  Franklin,  Butter,  Black  Hawk,  Buchanan  Delaware 
and  Dubuque  Counties,  Iowa  and  all  Iowa  countnes  north  thereof;  Massachusetts  all  other  Montana 
Counties,  New  York.  Rhode  Isiand:  all  other  South  Dakota  Counties:  and  all  other  Wyoming  Counties 

Matanuska-Susitna  County,  Alaska.  Anzona,  California,  Idaho,  Nevada,  Oregon,  Utah  and  Washington 


April  15. 


Septemljer  30 . 
September  30 . 


Octot)er  31 , 


Termination  date 


April  15. 


Septemtter  30. 
November  30. 

November  30. 


9.  Contract  changes 

The  dale  by  which  contract  changes  will  be 
available  In  your  service  office  is  December 
31  preceding  the  cancellation  date  of  counties 
with  an  April  15  cancellation  date  and  June 


30  preceding  the  cancellation  date  for  all 
other  counties. 

10.  Meaning  of  terms 

a.  "Adequate  stand  "  means  a  sufficient 
population  of  plants  to  produce  at  least  the 
yield  used  to  determine  the  guarantee. 


b.  "Harvest"  means  combining  or 
threshing,  or  cutting  for  hay  or  silage. 

§  401.102    Wheat  (Winter  Coverage  OpUon) 

The  provisions  of  the  Winter 
Coverage  Option  for  Wheat  for  the  1988 
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and  subsequent  crop  years  are  as 
follows: 

Federal  Crop  Insurance  Corporation,  Wheat 
Endorsement,  Winter  Coverajje  Option 

(This  is  a  continuous  Option) 

Insured's  Name    

Address 

Contract  No. 

Crop  Year  ■ 


Identification  No. 
SSN 


Tax 

In  consideration  of  the  additional  premium  as 
set  by  the  Actuarial  Table  (FCI-35),  the 
insurance  provided  is  attached  to  and  made 
part  of  the  Wheat  Endorsement  subject  to  the 
following  terms  and  conditions: 

1.  You  must  have  a  wheat  endorsement. 

2.  Coverage  under  this  option  for  fall- 
planted  wheat  will  begin  at  the  time  of 
planting  and  will  end  on  the  spring  final 
planting  date  for  wheat  in  the  country. 

3.  When  there  is  not  an  adequate  stand  on 
the  spring  final  planting  date  to  produce  the 
farm  unit  production  guarantee,  you  have  the 
option  to: 

a.  Continue  to  provide  sufficient  care  for 
the  insured  wheat  crop  through  harvest: 

b.  Replant  all  destroyed  acreage  to  a  spring 
variety  of  wheal  and  receive  a  replanting 
payment  in  accordance  with  subsection  9.h. 
of  the  general  crop  insurance  policy: 

c.  Plant  to  an  alternate  crop;  or 

d.  With  our  written  consent  destroy  the 
acreage  of  the  insured  crop,  leave  such 
acreage  idle  for  the  remainder  of  the  crop 
year,  and  accept  our  appraisal  of  the 
production  to  count  toward  the  farm  unit 
guarantee. 

4.  In  case  of  damage  to  the  wheat  under 
this  option,  you  must  provide  us  with  written 
notice  prior  to  the  spring  final  planting  date 
for  wheat. 

Insured's  Signature 

Date    

Agent's  Signature    

Date    


i  401.103    Barley  Endorsement 

The  provisions  of  the  Barley 
Endorsement  for  the  1988  and 
subsequent  crop  years  are  as  follows: 

Federal  Crop  Insurance  Corporation,  Bariey 
Endorsement 

I.  InsLred  Crop 

a.  The  crop  insured  will  be  bariey  planted 
for  harvest  as  grain.  A  mixture  of  barley  with 
either  oats  or  wheat  or  both  planted  for 
harvest  as  grain  may  also  be  insured  if 
provided  by  the  actuarial  table.  The 
production  from  such  mixture  will  be 
considered  as  barley  on  a  weight  basis. 

b.  In  addition  to  the  barley  not  insurable  in 
section  2  of  the  general  crop  insurance  policy, 
we  do  not  insure  any  bariey: 

(1)  If  the  seed  has  not  been  mechanically 
incorporated  into  the  soil; 

(2)  If  the  seed  is  planted  wtiere  an 
established  grass  or  legume  exists  unless  we 
agree,  in  writing,  to  insure  such  barley;  or 

(3)  Destroyed  or  put  to  another  use  in  order 
to  comply  with  other  U.S.  Department  of 
Agriculture  programs. 


c.  A  late  planting  agreement  will  be 
available  for  all  spring-planted  barley  and  for 
fall-planted  barley  only  where  insurance  is 
not  offered  for  spring-planted  bariey. 

2.  Causes  of  Loss 

The  insurance  provided  is  against 
unavoidable  loss  of  production  resulting  from 
the  following  causes  occurring  within  the 
insurance  period: 

a.  Adverse  weather  conditions: 

b.  Fire; 

c.  Insects; 

d.  Plant  disease: 

e.  Wildlife; 

f  Earthquake: 

g.  Volcanic  eruption;  or 

h.  If  applicable,  failure  of  the  irrigation 
water  supply  due  to  an  uavoidable  cause 
occurring  after  the  beginning  of  planting: 
unless  those  causes  are  expected,  excluded, 
or  limited  by  the  actuarial  table  or  section  9 
of  the  general  crop  insurance  policy. 

3.  Annual  Premium 

a.  The  annual  premium  amount  is 
computed  by  multiplying  the  production 
guarantee  times  the  price  election,  times  the 
premium  rate,  times  the  insured  acreage, 
times  your  share  at  the  time  of  planting. 

b.  If  you  are  eligible  for  a  premium 
reduction  in  excess  of  5  percent  based  on 
your  insuring  experience  through  the  1984 
crop  year  under  the  terms  of  the  experience 
table  contained  in  the  barley  policy  for  the 
1985  crop  year,  you  will  continue  to  receive 
the  benefit  of  the  reduction  subject  to  the 
following  conditions: 

(1)  No  premium  reduction  will  be  retained 
after  the  1990  crop  year; 

(2)  The  premium  reduction  will  not  increase 
because  of  favorable  experience: 

(3)  The  premium  reduction  will  decrease 
because  of  unfavorable  experience  in 
accordance  with  the  terms  of  the  policy  in 
effect  for  the  1985  crop  year 

(4)  Once  the  loss  ratio  exceeds  .80.  no 
further  premium  reduction  will  apply;  and 

(5)  Participation  must  be  continuous. 

4.  Insurance  Period 

In  lieu  of  the  provisions  in  section  7  of  the 
general  crop  insurance  policy  the  following 
will  apply: 

a.  Insurance  attaches  on  each  unit  or  part 
of  a  unit  when  the  barley  is  planted  except 
that: 

(1)  In  counties  with  an  April  15 
cancellation  date,  insurance  will  attach  on 
fall-planted  barley  on  April  16  following 
planting  if  it  is  determined  that  there  is  an 
adequate  stand  on  this  date  to  produce  a 
normal  crop: 

(2)  If  you  have  optional  winter  coverage  in 
effect,  or  if  optional  winter  coverage  Is 
provided  by  the  actuarial  table  and  you 
purchase  such  coverage  before  the  winter 
bariey  sales  closing  date,  insurance  will 
attach  at  the  time  of  planting;  or 

(3)  If  optional  winter  coverage  is  provided 
by  the  actuarial  table  and  you  fail  to 
purchase  such  coverage,  and  there  is  an 
adequate  stand  on  the  spring  final  planting 
date  to  produce  a  normal  crop,  insurance  will 
attach  on  the  spring  Tmal  planting  date. 

b.  Insurance  ends  on  each  unit  at  the 
earliest  of: 


(1)  Total  destruction  of  the  barley: 

(2)  Combining,  threshing,  harvesting  for 
silage  or  hay.  or  removal  from  the  field; 

[3J  Hnal  adjustment  of  a  loss;  or 

(4)  The  following  dates  of  the  calendar  year 
in  which  barley  is  normally  harvested: 
(a)  Alaska — September  25: 
|b)  All  other  states — October  31. 

5.  Unit  Division 

Barley  acreage  that  would  othewise  be  one 
unit,  as  defined  in  section  17  of  the  general 
crop  insurance  policy,  may  be  divided  into 
more  than  one  unit  if  you  agree  to  pay 
additional  premium  as  provided  for  by  the 
actuarial  table  and  if  for  each  proposed  unit: 

a.  You  maintain  written,  verifiable  records 
of  planted  acreage  and  harvested  production 
for  at  least  the  previous  crop  year  and 
production  reports  based  on  those  records 
are  filed  to  obtain  an  insurance  guarantee: 
and 

b.  Acreage  planted  to  Insured  barley  is 
located  in  separate,  legally  identifiable 
sections  (except  in  Florida)  or.  in  the  absence 
of  section  descriptions  (and  all  of  Florida), 
the  land  Is  identified  by  separate  ASCS  Farm 
Serial  Numbers,  provided: 

(1)  The  boundaries  of  the  sections  or  ASCS 
Farm  Serial  Numbers  are  clearly  identified 
and  the  insured  acreage  is  easily  determined: 
and 

(2)  The  barley  is  planted  in  such  a  manner 
that  the  planting  pattern  does  not  continue 
into  the  adjacent  Section  or  ASCS  Farm 
Serial  Number,  or 

c.  The  acreage  planted  to  the  insured 
barley  is  located  in  a  single  section  or  ASCS 
Farm  Serial  Number  and  consists  of  acreage 
on  which  both  an  irrigated  and  nonirrigated 
practice  are  carried  out  provided: 

(1)  Barley  planted  on  irrigated  acreage  does 
not  continue  into  nonirrigated  acreage  in  the 
same  rows  or  planting  pattern:  and 

(2)  Planting,  fertilizing  and  harvesting  are 
carried  out  in  accordance  with  recognized 
good  dryland  and  irrigated  farming  practices 
for  the  area. 

If  you  have  a  loss  on  any  unit,  production 
records  for  all  harvested  units  must  be 
provided.  Production  thai  is  commingled 
between  optional  units  will  cause  those  units 
to  be  combined. 

6.  Notice  of  Damage  or  Loss 

In  addition  to  the  notices  required  in 
section  8  of  the  general  crop  insurance  policy, 
in  case  of  damage  or  probable  loss  you  must 
give  us  written  notice  if  you  want  to  harvest 
the  barley  for  silage  or  hay.  After  such  notice 
is  given,  we  will  appraise  the  potential  grain 
production.  If  we  are  unable  to  do  so  before 
harvest,  you  may  harvest  the  crop  providijd 
representative  samples  are  left  for  appraisal 
purposes.  For  the  purposes  of  this  section  aiM) 
Section  8  of  the  general  crop  insurance 
policy,  the  representative  sample  of  the 
unharvesled  crop  must  be  at  least  10  feet 
wide  and  the  entire  length  of  the  field. 

7.  Claim  for  indemnity 

a.  The  indemnity  will  be  determined  on 
each  unit  by: 

(1)  Multiplying  the  insured  acreage  by  the 
production  guarantee; 


(2)  Subtracting  therefrom  the  total 
production  of  bariey  to  be  counted  (see 
subsection  7.b.); 

(3)  Multiplying  the  remainder  by  the  price 
election;  and 

(4)  Multiplying  this  result  by  your  share. 

b.  Total  production  (bushels)  to  be  counted 
for  a  unit  will  include  all  harvested  and 
appraised  production. 

(1)  Mature  bariey  production  which 
otherwise  is  not  eligible  for  quality 
adjustment  will  be  reduced  .12  percent  for 
each  .1  percentage  point  of  moisture  in  excess 
of  14.5  percent;  or 

(2)  Mature  barley  production  which,  due  to 
insurable  causes,  has  a  test  weight  of  less 
than  40  pounds  per  bushels  or.  as  determined 
by  a  grain  grader  licensed  by  the  Federal 
Grain  Inspection  Service  or  licensed  under 
the  United  States  Warehouse  Act  contains: 
less  than  85  percent  sound  bariey:  more  than 
B  percent  damaged  kernels;  more  than  35 
percent  thin  bariey:  more  than  5  percent 
black  barley:  or  is  smutty,  garlicky,  or  ergoty, 
will  be  adjusted  by: 

(a)  Dividing  the  value  per  bushel  of  the 
insured  barley  by  the  price  per  bushel  of  U.S. 
No.  2  barley:  and 

(b)  Multiplying  the  result  by  the  number  of 
bushels  of  such  barley. 

The  applicable  price  for  No.  2  bariey  will 
be  the  local  market  price  on  the  eariier  of  the 
day  the  loss  is  adjusted  or  the  day  the 
insured  barley  is  sold. 

(3)  Any  harvested  production  from  other 
volunteer  plants  growing  in  the  barley  will  be 
counted  as  barley  on  a  weight  basis. 

(4)  Appraised  production  to  be  counted  will 
include: 

(a)  Potential  production  lost  due  to 
uninsured  causes  and  failure  to  follow 
recognized  good  bariey  farming  practices: 

(b)  Potential  production  lost  on  acreage 
reported  by  you  as  irrigated  due  to  an 
inadequate  water  supply  at  the  time  of 
planting  or  the  failure  to  apply  sufficient 
water  necessary  for  a  good  bariey  irrigation 
practice; 

(c)  Not  less  than  the  guarantee  for  any 
acreage  which  is  abandoned  or  put  to  another 
use  without  our  prior  written  consent  or 
damaged  solely  by  an  uninsured  cause:  and 

(d)  Any  unharvested  production. 

(5)  Any  appraisal  we  have  made  on  insured 
acreage  for  which  we  have  given  written 
consent  to  be  put  to  another  use  will  be 
con.sidered  production  unless  such  acreage  is: 

(a)  Not  put  to  another  use  before  harvest  of 
bariey  becomes  general  in  the  county  and  is 
reappraised  by  us: 

(b)  Further  damaged  by  an  insured  cause 
and  is  reappraised  by  us;  or 

(c)  Harvested. 

8.  Cancellation  and  termination  dates 
The  cancellation  and  termination  dates  are: 


Stale  and  county 


CanceNa- 
bon  date 


Ktl  Carson.  Lincoln.  Elbert.  El  Sept  30.. 
Paso.  Pueblo  Las  Animas 
Counties.  Colorado  and  all 
Colorado  Counties  south  and 
east  thereol.  Connecticut. 
Kansas.  MassaCiuselts:  and 
New  Yo(t( 


Termination 
date 


State  and  county 

CanceUa- 

Tertnmatioo 

bon  date 

date 

New      Menco      e-.cep(      Taos 

.-..do 

Sept  30 

Coonly     Oklahoma     Missoun; 

Illinois   irxlana.  Cmio   Penns/I- 

vanta.    New    Jersey     and    all 

stales  south  ana  east  thereof 

Aniona.    Catrforma     Oani    arid 

oaai 

Nov  30 

Nye  Counties  Ne-vaaa 

All  other  Cotorado  Counties    all 

Apn.  15 

Apr.  15 

other  Nevada  Gouniies.  Taos 

County.  New  Mexico  and  all 

other  states 

Insured's  Signature - 
Date    


9.  Contract  changes 

The  date  by  which  contract  changes  will  be 
available  in  your  service  office  is  December 
31  preceding  the  cancellation  date  for 
counties  with  an  April  15  cancellation  date 
and  June  30  preceding  the  cancellation  date 
for  all  other  counties. 

10.  Meaning  of  terms 

a.  "Adequate  stand"  means  a  sufficient 
population  of  plants  to  produce  at  least  the 
yield  used  to  determine  the  guarantee. 

b.  "Harvest"  means  combining,  threshing, 
or  cutting  for  hay  or  silage. 

§  401.104    Barley  {Winter  Coverage  Option) 

The  provisions  of  the  Winter 
Coverage  Option  for  Barley  for  the  1988 
and  subsequent  crop  years  are  as 
follows: 

Federal  Crop  Insurance  Corporation.  Barley 
Elndorsemant  Winter  Coverage  Option 
(This  Is  a  Continuous  Option] 

Insured's  Name 

Address _ 

Contract  No 

Crop  Year 


Identification  No. 
SSN 


Nov  30 


Tax — 

In  consideration  of  the  additional  premium  as 
set  by  the  Actuarial  Table  (FCI-35).  the 
insurance  provided  is  attached  to  and  made 
part  of  the  Bariey  Endorsement  subject  to  the 
following  terms  and  conditions: 

1.  You  must  have  a  barley  endorsement 

2.  Coverage  under  this  option  for  fall- 
planted  barley  will  begin  at  the  time  of 
planting  and  will  end  on  the  spring  final 
planting  date  for  barley  in  the  county. 

3.  When  there  is  not  an  adequate  stand  on 
the  spring  final  planting  date  to  produce  the 
farm  unit  production  guarantee,  you  have  the 
option  to: 

a.  Continue  to  provide  sufficient  care  for 
the  insured  barley  crop  through  harvest; 

b.  Replant  all  destroyed  acreage  to  a  spring 
variety  of  barley  and  receive  a  replanting 
payment  in  accordance  with  subsection  9.h. 
of  the  general  crop  insurance  policy; 

c.  Plant  to  an  alternate  crop:  or 

d.  With  our  written  consent  destroy  the 
acreage  of  the  insured  crop,  leave  such 
acreage  idle  for  the  remainder  of  the  crop 
year,  and  accept  our  appraisal  of  the 
production  to  count  toward  the  farm  unit 
guarantee. 

4.  In  case  of  damage  to  the  barley  under 
this  option,  you  must  provide  us  with  written 
notice  prior  to  the  spring  final  planting  date 
for  wheat. 


Agent's  Signature 
Date    


§401.105    Oat  Endorsement. 

The  provisions  of  the  Oat  Crop 
Insurance  Endorsement  for  the  1988  and 
subsequent  crop  years  are  as  follows: 

Federal  Crop  Insurance  Corporation.  Oat 
Endorsement 

1.  Insured  Crop 

a.  The  crop  insured  will  be  oats  planted  for 
harvest  as  grain  and  grain  mixtures  in  which 
oats  are  the  predominant  grain. 

b.  In  addition  to  the  oats  not  insurable  in 
section  2  of  the  general  crop  insurance  policy, 
we  do  not  insure  any  oats: 

(1)  If  the  seed  has  not  been  mechanically 
incorporated  into  the  soil: 

(2)  If  the  seed  is  planted  where  an 
established  grass  or  legume  exists  unless  we 
agree,  in  writing,  to  insure  such  oafs;  or 

(3)  Destroyed  or  put  to  another  use  in  order 
to  comply  with  other  U.S.  Department  of 
Agriculture  programs. 

c.  A  late  planting  agreement  will  be 
available  for  all  spring-planted  oats  and  for 
fall-planted  oats  only  where  insurance  is  not 
offered  for  spring-planted  oats. 

2.  Causes  of  Loss 

The  insurance  provided  is  against 
unavoidable  loss  of  production  resulting  from 
the  following  causes  occurring  within  the 
insurance  period: 

a.  Adverse  weather  conditions: 

b.  Fire: 

c.  Insects; 

d.  Plant  disease; 

e.  Wildlife; 

f  Earthquake; 

g.  Volcanic  eruption;  or 

h.  If  applicable,  failure  of  the  irrigation 
water  supply  due  to  an  unavoidable  cause 
occurring  after  the  beginning  of  planting; 
unless  those  causes  are  excepted,  excluded, 
or  limited  by  the  actuarial  table  or  section  9 
of  the  general  policy. 

3.  Annual  Premium 

a.  The  annual  premium  amount  is 
computed  by  multiplying  the  production 
guarantee  times  the  price  election,  times  the 
premium  rate,  times  the  insured  acreage, 
times  your  share  at  the  time  of  planting. 

b.  If  you  are  eligible  for  a  premium 
reduction  in  excess  of  5  percent  based  on 
your  insuring  experience  through  the  1984 
crop  year  under  the  terms  of  the  experience 
table  contained  in  the  oat  policy  for  the  1985 
crop  year,  you  will  continue  to  receive  the 
benefit  of  the  reduction  subject  to  the 
following  conditions: 

(1)  No  premium  reduction  will  be  retained 
after  the  1990  crop  year 

(2)  The  premium  reduction  will  not  increase 
because  of  favorable  experience; 

(3)  The  premium  reduction  will  decrease 
because  of  unfavorable  experience  in 
accordance  with  the  terms  of  the  policy  in 
effect  for  the  1985  crop  year 

(4)  Once  the  loss  ratio  exceeds  .80,  no 
further  premium  reduction  will  apply;  and 
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(5)  Participation  must  b«  conltnuous. 

4.  Insurance  Period 

In  tieu  of  the  provisions  in  section  7  of  the 
general  crop  insurance  policy,  the  following 
will  apply: 

a.  Insurance  attaches  on  each  unit  or  part 
of  a  unit  when  the  oals  are  planted  except 
that,  in  counties  with  an  April  15  cancellation 
date,  insurance  on  fail-planted  oats  attaches 
on  April  16  following  planting  if  it  is 
determined  that  there  is  an  adequate  stand 
on  April  16  to  produce  a  normal  crop. 

b.  Insurance  ends  on  each  unit  at  the 
earliest  of: 

(1)  Total  destruction  of  the  oals; 

(2)  Combming.  threshing,  harvesting  for 
silage  or  hay,  or  removal  from  the  field; 

(3)  Final  adjustment  of  a  loss;  or 

(4)  the  following  dates  of  the  calendar  year 
in  which  oats  are  normally  harvested: 

(a)  Alaska — September  25; 

(b)  All  other  states— October  31. 

5.  Unit  Division 

Oat  acreage  that  would  otherwise  b«  one 
unit,  as  defined  in  section  17  of  the  general 
crop  insurance  policy,  may  be  divided  into 
more  than  one  unit  if  you  agree  to  pay 
additional  premiums  as  provided  for  by  the 
actuarial  table  and  if  for  each  proposed  unit: 

a.  You  maintain  written,  verifiable  records 
of  planted  acreage  and  harvested  production 
for  at  least  the  previous  crop  year  and 
production  reports  based  on  those  records 
are  filed  to  obtain  an  insurance  guarantee; 
and 

b.  Acreage  planted  to  insured  oats  is 
located  in  separate,  legally  identifiable 
sections  (except  in  Florida)  or.  in  the  absence 
of  second  descriptions  (and  in  all  of  Florida) 
the  land  is  identified  by  separate  ASCS  Farm 
Serial  Numbers,  provided: 

(1)  The  boundaries  of  the  sections  or  ASCS 
Farm  Serial  Numbers  are  clearly  identified 
and  the  insured  acreage  is  easily  determined; 
and 

(2)  The  oats  are  planted  in  such  a  manner 
that  the  planting  pattern  does  not  continue 
into  the  adjacent  section  or  ASCS  Farm 
Serial  Number,  or 

c.  The  acreage  planted  to  the  insured  oats 
is  located  in  a  single  section  of  ASCS  Farm 
Serial  Number  and  consists  of  acreage  on 

^which  both  an  irrigated  and  a  nonimgated 
practice  are  carried  out.  provided: 

(1)  Oats  planted  on  irrigated  acreage  do  not 
continue  into  nonirrigaled  acreage  in  the 
same  rows  or  planning  pattern;  and 

(2)  Planting,  fertilizing  and  harvesting  are 
carried  out  in  accordance  with  recognized 
good  dryland  and  irrigated  farming  practices 
for  the  area. 

If  you  have  a  loss  on  any  unit,  production 
records  for  all  harvested  units  must  be 
provided.  Production  that  is  commingled 
between  optional  units  will  r^use  those  units 
to  be  combined. 

8.  Notice  of  Damage  or  Loss 

In  addition  to  the  notices  required  In 
section  8  of  the  general  crop  insurance  policy, 
in  case  of  damage  or  probable  loss  you  must 
give  us  written  notice  if  you  want  to  harvest 
the  oats  for  silage  or  hay.  After  such  notice  is 
given,  we  will  appraise  the  potential  grain 


production.  If  we  are  unable  to  do  so  beforu 
harvest,  you  may  harvest  the  crop  pnivKled 
representative  samples  are  left  for  appraisal 
purposes.  For  purposes  of  this  section  and 
section  8  of  the  general  crop  insurance  policy 
the  representative  sample  of  the  unharvested 
crop  must  be  at  least  10  feet  wide  and  the 
entire  length  of  the  field. 

7.  Claim  for  Indemnity 

a.  The  indemnity  will  be  determined  on 
each  unit  by: 

(1)  Multiplying  the  Insured  acreage  by  the 
production  guarantee: 

(2)  Subtracting  therefrom  the  total 
production  of  oats  to  be  counted  (see 
subjection  7.b.); 

(3)  Multiplying  the  remainder  by  the  price 
election;  and 

(4)  Multiplying  this  result  by  your  share. 

b.  The  total  production  (bushels)  to  be 
counted  for  a  unit  will  include  all  harvested 
and  appraised  production. 

(1)  Mature  oat  production  which  otherwise 
is  not  eligible  for  quality  adjustment  will  be 
reduced  .12  percent  for  each  1  pen;enlag«» 
point  of  moisture  in  excess  of  14.0  percent;  or 

(2)  Mature  oat  production  which,  due  to 
insurable  causes,  has  a  test  weight  of  less 
than  27  pounds  per  bushel  or.  as  detormined 
by  a  grain  grader  licensed  by  the  Federal 
Grain  inspection  Service  or  licensed  under 
the  United  Stales  Warehouse  Act.  contains 
less  than  80  percent  sound  oats  or  Is  smutty, 
garlicky,  or  ergoty,  will  be  adjusted  by: 

(a)  Dividing  the  value  per  bushel  of  the 
insured  oats  by  the  price  per  bushel  of  U.S. 
No.  2  oals;  and 

(b)  Multiplying  the  result  by  Ihe  number  of 
bushels  of  such  oats. 

The  applicable  price  for  No.  2  oats  will  be 
the  local  market  price  on  the  earlier  of  Ihe 
day  the  loss  is  adjusted  or  the  day  Ihe 
insured  oats  are  sold. 

(3)  Any  harvested  production  from  other 
volunteer  plants  growing  in  the  oals  will  be 
counted  as  oats  on  a  weight  basis. 

(4)  Appraised  producUon  to  be  counted  will 
include: 

(a)  Potential  production  lost  due  to 
uninsured  causes  and  failure  to  follow 
recognized  good  oat  farming  practices: 

(b)  Potential  production  lost  on  acreage 
reported  by  you  as  irrigated  due  to  an 
inadequate  water  supply  at  the  time  of 
planting  or  Ihe  failure  to  apply  sufficient 
water  necessary  for  a  good  oat  irrigation 
practice; 

(c)  Not  less  than  Ihe  guarantee  for  any 
acreage  which  is  abandoned  or  put  to  another 
use  without  our  prior  written  consent  or 
damaged  solely  by  an  uninsured  cause;  and 

(d)  Any  unharvested  production. 

(5)  Any  appraisal  we  have  made  on  insured 
acreage  for  which  we  have  given  written 
consent  to  be  put  to  another  use  will  be 
considered  production  unless  such  acreage  Is: 

(a)  Not  put  to  another  use  before  harvest  of 
oats  becomes  general  In  Ihe  county  and  is 
reappraised  by  us; 

(b)  Further  damaged  by  an  insured  cause 
before  Ihe  acreage  is  put  to  another  use  and 
is  reappraised  by  us;  or 

(c)  Harvested. 

ft  Cancellation  and  Termination  Dates 
The  cancellation  and  termination  dates  are: 


State  and  County:  Cancellation  and 
Termination  Date 

Alabama,  Arkansas;  Florida;  Georgia: 
Louisiana:  Mississippi;  New  Mexico  except 
Taos  County;  North  Carolina:  Oklahoma; 
South  Carolina;  Tennessee:  Texas;  •*! 
Patrick.  Franklin,  Pittsylvania.  Campbell. 
Appomattox.  Fluvanna.  But  kir^jham. 
Louisa,  Spotsylvania.  Carolin*'..  Ks9«>x,  and 
Westmoreland  Counties.  Virginia  ^nd  all 
counties  east  thereof— September  30 

Arizona;  California  except  Del  Norte. 
Humboldt.  Lassen,  Modoc.  Plumas.  Shasta, 
Siskiyou,  and  Trinity  Counties — October  31 

All  other  California  counties:  Taos  County. 
New  Mexico;  all  other  Virgina  counties  and 
all  other  slates — Apnl  15 

9.  Contract  Chanijes 

The  contract  change  date  is  December  31 
preceding  the  cancellation  ilate  for  counties 
with  an  April  15  cancellation  date  and  |une 
30  preceding  Ihe  cancellation  dale  for  all 
other  counties. 

10.  Meaning  of  Terms 

a.  "Adequate  stand"  means  a  sufficient 
population  of  plants  to  produce  at  least  Ihe 
yield  used  to  determine  the  guarantee. 

b.  "Harvest"  means  combining,  threshing 
or  cutting  for  hny  or  sil.ige 

§401.106    Rye  Endorsement. 

The  provisions  of  the  Rye  Crop 
Insurance  Endorsement  for  the  1988  and 
subsequent  crop  years  are  as  follows: 

Federal  Crop  Insurance  Corporation,  Rye 
Endorsement 

1.  Insured  Crop 

a.  The  crop  insured  will  be  rye  planted  for 
harvest  as  grain. 

b.  In  addition  to  the  rye  not  insurable  in 
section  2  of  the  general  crop  insurance  policy, 
we  do  not  insure  any  rye: 

(1)  If  the  seed  has  not  been  mechanically 
incorporated  into  the  soil; 

(2)  If  the  seed  is  planted  where  an 
established  grass  or  legume  exists  unless  we 
agree,  in  writing,  to  insure  such  r>'e;  or 

(3)  Destroyed  or  put  to  another  use  In  order 
lo  comply  with  other  U.S  Department  of 
Agriculture  programs. 

c.  A  late  planting  agreement  will  be 
available  for  all  spring-planted  rye  and  for 
fall-planted  rye  only  where  insurance  is  nol 
offered  for  spring-planted  rye. 

2.  Causes  of  Loss 

The  insurance  provided  is  against 
unavoidable  loss  of  production  resulting  from 
the  following  causes  occurring  within  Ihe 
insurance  period: 

a.  Adverse  weather  conditions; 

b  Fire; 

c.  Insects; 

d.  Plant  disease: 

e.  Wildlife: 

r  Earthquake; 

g.  Volcanic  eruption:  or 

h.  If  appticable.  failure  of  the  irrigdiion 
water  supply  due  to  an  unavoidable  cause 
occurring  after  the  beginning  of  planting: 


unless  those  causes  are  expected,  excluded. 
or  limited  by  the  actuarial  table  or  section  « 
of  the  general  crop  policy. 

3.  Annual  Premium 

a.  The  annual  premium  amount  is 
computed  by  multiplying  the  production 
guarantee  times  the  price  election,  limes  the 
premium  rate,  times  the  insured  acreage, 
times  your  share  at  the  time  of  planting. 

b.  If  you  are  eligible  for  a  premium 
reduction  in  excess  of  5  percent  based  on 
your  insuring  experience  through  the  1984 
crop  year  under  the  terms  of  the  experience 
table  contained  in  the  rye  policy  for  the  1985 
crop  year,  you  will  continue  to  receive  the 
benefit  of  that  reduction  subject  lo  the 
following  conditions: 

(1)  No  premium  reduction  will  be  retained 
after  the  1990  crop  yean 

(2)  The  premium  reduction  will  not  increase 
because  of  favorable  experience; 

(3)  The  premium  reduction  will  decrease 
because  of  unfavorable  experience  in 
accordance  with  the  terms  of  the  policy  in 
effect  for  the  1985  crop  year 

(4)  Once  the  loss  ratio  "xcpeds  .80,  no 
further  premium  reduction  will  apply:  and 

(5)  Participation  must  be  continuous. 

4.  Insurance  Period 

The  calendar  date  for  the  end  of  the 
insurance  period  is  October  31  of  the  year  in 
which  the  rye  is  normally  harvested. 

5.  Unit  Division 

Rye  acreage  that  would  otherwise  be  ooe 
unit,  as  defined  in  section  17  of  the  general 
crop  insurance  policy,  may  be  divided  into 
more  than  one  unit  if  you  agree  to  pay 
additional  premium  as  provided  by  the 
actuarial  table  and  if  for  each  proposed  unit 

a.  You  maintain  written  verifiable  records 
of  planted  acreage  and  harvested  pnKiuctJon 
for  at  least  the  previous  crop  year  8i>d 
production  reports  based  on  those  records 
are  filed  to  obtain  an  insurance  guarantee; 
and 

b.  Ihe  acreage  planted  lo  insured  rye  is 
located  in  separate,  legally  identifiable 
seclions  or,  in  the  absence  of  sectKin 
descriptions,  the  land  is  identified  by 
separate  ASCS  Farm  Serial  Numbers, 
provided: 

(1)  The  boundaries  of  the  sections  of  ASCS 
Farm  Serial  Numbers  are  clearly  identified 
and  the  insured  acreage  is  easily  delerrained; 
and 

(2)  The  rye  is  planted  in  such  a  manner  that 
the  planting  pattern  does  not  continue  into 
the  adjacent  section  or  ASCS  Farm  Serial 
Number;  or 

c.  the  acreage  planted  lo  the  inswred  rye  is 
located  in  a  single  section  or  ASCS  Farm 
Serial  Number  and  consists  of  acreage  on 
which  both  irrigated  and  nonimgated 
practices  are  carried  out,  provided: 

(1)  Rye  planted  on  irrigated  acreage  does 
nol  continue  into  nonirrigaled  acreage  in  the 
same  rows  or  planting  pattern;  and 

(2)  Planting,  fertilizing  and  harvesting  are 
carried  out  in  accordance  with  recognized 
good  dryland  and  irrigated  farming  practices 
for  the  area. 

If  you  have  a  loss  on  any  unit  production 
records  for  all  harvested  units  must  be 
provided.  Production  that  is  contmingled 


between  optional  units  will  cause  those  units 
to  be  combined. 

6.  Notice  of  Damage  or  Loss 

Ib  addition  to  the  notice  required  in  section 
8  of  the  general  crop  insurance  polio .  in  case 
of  damage  or  probable  loss  you  must  pve  ue 
written  notice  if  you  want  to  harvest  the  rye 
for  silage  or  hay.  After  such  notice  is  given, 
we  will  appraise  the  potential  grain 
production.  If  we  are  unable  to  do  so  before 
harvest,  you  may  har.esi  the  crop  provided 
representative  samples  are  left  for  appraisal 
purposes.  For  purposes  of  this  section  and 
section  8  of  the  genfral  crop  insurance  policy 
the  representative  sample  of  the  unharvested 
crop  must  be  at  least  10  feet  wide  and  the 
entire  length  of  the  field. 

7.  Claim  for  Indemnity 

a.  The  indemnity  will  be  determined  on 
each  unit  by: 

(1)  Muhiplying  the  insured  acreage  by  the 
production  guarantee; 

{2)  Subtracting  therefrom  the  total 
production  of  r>'e  to  be  counted  (see 
subsection  7.b.): 

(3J  Multiplying  the  remainder  by  the  price 
election;  and 

(4)  Multiplying  this  result  by  your  share. 

b.  The  total  production  (bushels)  to  be 
counted  for  a  unit  will  include  all  harvested 
and  appraised  production. 

(1)  Mature  rye  production  which  otherwise 
is  not  eligible  for  quality  adjustment  will  be 
reduced  .12  percent  for  each  .1  percentage 
point  of  moisture  in  excess  of  16  percent:  or 

(2)  Mature  rye  production  which,  due  to 
insurable  causes,  has  a  test  weight  of  Jess 
than  52  pounds  per  bushel  or,  as  determined 
by  a  grain  grader  licensed  by  the  Federal 
Grain  Inspection  Service  or  licensed  under 
the  United  States  Warehouse  Act,  corOaiiis; 
more  than  7  percent  damaged  kernels;  more 
than  25  percent  thin  rye;  or  is  smutty, 
garlicky,  or  ergoty,  will  be  adjusted  by  ; 

(a)  Dividing  the  value  per  bushel  of  the 
insured  rye  by  the  price  per  bushel  of  U.S. 
No.  2  rye;  and 

(b)  Multiplying  the  result  by  the  number  of 
bushels  of  such  rye. 

The  applicable  price  for  No.  2  rye  will  be 
the  local  market  price  on  the  earlier  of  the 
day  the  loss  is  adjusted  or  the  day  the 
insured  rye  is  sold. 

(3)  Any  harvested  production  from  other 
volunteer  plants  growing  in  the  eye  will  be 
counted  as  rye  on  a  weight  basis. 

(4)  Appraised  production  to  be  counted  will 
include: 

(a)  Potential  production  lost  due  to 
uninsured  causes  and  failure  to  follow 
recognized  good  rye  farming  practices; 

(b)  Potential  production  lost  on  acreage 
reported  by  you  as  irrigated,  due  to  an 
inadequate  water  supply  at  the  time  of 
planting  or  the  failure  to  apply  sufficient 
water  necessary  for  a  good  rye  irrigation 
practice: 

(c)  Not  less  than  the  guarantee  for  any 
acreage  which  is  abandoned  or  put  to  another 
use  without  our  pnor  wntten  consent  or 
damaged  solely  by  an  uninsured  cause;  and 

(d)  Any  unhar.ested  production. 

(5)  Any  appraisal  we  have  made  on  insured 
acreage  for  which  we  have  given  written 


coment  to  be  put  to  another  use  wHI  be 
considered  prodnchon  unless  such  acreage  is: 

(a)  Not  put  to  another  use  before  harvest  of 
rye  becomes  general  in  the  coimty  and  is 
reappraised  by  us; 

(b)  Further  damaged  by  an  insured  cause 
and  is  reappraised  by  us;  or 

(c)  harvested. 

ft  Cancellation  and  Termination  Dates 

The  cancellation  and  termination  date  for 
all  states  is  September  30. 

ft  Contract  Changes 

The  date  by  which  contract  changes  will  be 
available  in  your  service  olTice  is  {use  30 
preceding  the  cancellation  date. 

10.  Meaning  of  Terms 

a.  "Adequate  stand"  means  a  sufficient 
population  of  plants  to  produce  at  least  the 
yield  used  to  determine  the  guarantee. 

c.  "Harvest"  means  combirimg.  threshing, 
or  cutting  for  hay  or  sii^Bf 

§401.t07    Urte  planting  agreement  option. 

The  provisions  of  the  Late  Ranting 
Agreement  Option  are  as  follows: 

Federal  Crop  Insurance  Corporation.  Late 

Planting  .Agreement  Option 

1.  General 

The  provisions  contained  in  the  Late 
Planting  Agreement  Option,  are  a  duplication 
of  7  CFR  Part  400,  Subpart  A.  with  minor 
editorial  changes  to  provide  compatibility 
with  the  General  Crop  Insurance  Regulations 
(7  CFR  Part  401),  and  become  effective  vrhen 
elected  by  producers  on  the  crop  insurance 
endorsements  herein  which  are  ehgibte  for 
the  Late  Planting  Agreement  Option. 

2.  A  vailability  of  the  Late  Pkmlu^g 
Agreement  Option 

The  Late  Planting  Agreement  Option  wiH 
be  offered  under  the  provisions  contained  in 
7  CFT?  Part  401,  within  limits  prescribed  by 
and  in  accordance  with  the  Federal  Crop 
Insurance  Act.  as  amended  9  U.S.C.  1501  ef 
seq.].  only  on  those  crops  identified  in  section 
4  of  this  subpart.  All  provisions  of  the 
applicable  endorsement  for  the  insured  crop 
apply,  except  those  provisions  whitA  are  in 
conflict  with  this  subpart. 

3.  Definitions 

For  the  purposes  of  the  Late  Ptanting 
Agreement  Option; 

(a)  "Final  planting  date"  meanu  the  final 
planting  date  for  the  insured  crop  contained 
in  the  actuarial  table  on  file  in  the  service 
office. 

(b)  "Late  Planting  Agreement"  means  that 
agreement  executed  by  the  final  planting 
date,  between  the  FCIC  and  the  insured 
whereby  the  insured  elects,  and  FCIC 
provides,  insurance  on  acreage  planted  for  up 
to  20  days  after  the  applicable  final  planting 
date.  The  production  guarantee  applicable  on 
the  final  planting  date  will  be  reduced  on  the 
acreage  planted  after  the  final  planting  date 
by  10  percent  for  each  5  days  that  the  acreage 
is  planted  after  the  final  planting  date. 

(c)  "Production  guarantee'  neans  the 
guaranteed  amount  of  producHon  under  the 
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provisions  of  the  applicable  endorsement  for 
crop  insurance  (sometimes  expressed  in 
amounts  of  insurance). 

•f  Responsibilities  of  the  Insured 

The  insured  is  solely  responsible  for  the 
completion  of  the  Late  Planting  Agreement 
Option  and  for  the  accuracy  of  the  data 
provided  on  that  Agreement.  The  provisions 
of  this  subpart  do  not  relieve  the  insured  of 
any  responsibilities  under  the  provisions  of 
the  insurance  endorsement. 

5.  Applicability  to  Crops  Insured 

The  provisions  of  this  subpart  will  be 
applicable  to  the  provisions  for  insuring  crops 
under  the  following  FCIC  endorsements: 

401.101  Wheat  Endorsement 

401.103  Barley  Endorsement 

401.105  Oat  Endorsement 

401.106  Rye  Endorsement 

The  Late  Planting  Agreement  Option  will 
be  available  in  all  counties  in  which  the 
Corporation  offers  insurance  on  these  corps. 

§  401.107     Late  planting  agreement  option. 

The  provisions  of  the  Late  Planting 
Agreement  are  as  follows: 

U.S.  Department  of  Agriculture.  Federal  Crop 
Insurance  Corporation.  Late  Planting 
Agreement 

Insured's  Name    

Address 

Contract  No. 

Crop  Year 

Crop    ; 

Notwithstanding  the  provisions  of  section  2 
of  the  General  Crop  Insurance  Regulations  (7 
CFR  Part  401)  regarding  the  insurability  of 
crop  acreage  initially  planted  after  the  final 
planting  date  on  file  in  the  service  office,  I 
elect  to  have  insurance  provided  on  acreage 
planted  within  twenty  days  after  such  date. 
Upon  may  making  this  election,  the 
production  guarantee  or  amount  of  insurance, 
whichever  is  applicable,  will  be  reduced  ten 
percent  for  each  five  days  or  portion  thereof 
that  the  acreage  is  planted  after  the  final 
planting  date.  Each  ten  percent  reduction  will 
be  applied  to  the  production  guarantee  or 
amount  of  insuance  applicable  on  the  Final 
planting  date. 

The  premium  will  be  computed  based  on 
the  guarantee  or  amount  of  insuance 
applicable  on  the  Tmal  planting  date: 
therefore,  no  reduction  in  premium  will  occur 
as  a  result  of  my  election  to  exercise  this 
option. 

If  planting  continues  under  this  Agreement 
after  the  acreage  reporting  date  on  file  in  the 
service  office,  the  acreage  reporting  date  will 
be  extended  to  five  days  after  the  completion 
of  planting  the  acreage  to  which  insurance 
will  attach  under  this  Agreement 

Insured's  Signature 

Dale    

Corporation  Representative's  Signature 

and  Code  Number  

Dale ___ 

§401108    Prevented  planting 
endorsement. 

[a)  The  provisions  contained  in  the 
Prevented  Planting  Endorsement  are  a 
duplication  of  7  CFK  Part  442.  with  minor 


editorial  changes  made  to  provide 
compatibility  with  the  General  Crop 
Insurance  Regulations  (7  CFR  Part  401).  and 
become  effective  when  elected  by  producers 
on  the  crop  insurance  endorsements  therein 
which  are  eligible  for  the  Prevented  Planting 
Endorsement. 

(b)  The  provisions  of  the  prevented 
planting  endorsement  are  as  follows: 

Federal  Crop  Insurance  Corporation. 
Prevented  Planting  Endorsement 

A  pruvenlid  planting  crop  insurance 
endorsement  on  the  qualifying  crop  will  be 
available  to  all  insureds  having  a  qualifying 
crop  insurance  endorsement  under  the 
provisions  of  this  Part  and  who  participate  in 
the  ASCS  Acreage  Reduction  Program  or  Set- 
aside  Program.  This  endorsement  is  not 
continuous.  Application  must  be  made 
annually  for  the  prevented  planting 
endorsement  not  later  than  the  sales  closing 
date  established  by  the  actuarial  table  for  the 
applicable  qualifying  crop. 
(The  is  an  Annual  Election  To  Be  Made  by  the 
Insured  Before  the  Date  SpeciFied  in  Section 
10.) 

Agreement  to  insure:  We  will  provide  the 
insurance  described  in  this  endorsement  in 
return  for  the  premium  and  your  compliance 
with  all  applicable  provisions. 

;.  Applicable proiisions 

All  provisions  of  the  qualifying  crop 
insurance  endorsement  and  the  prevented 
planting  crop  insurance  application  not  in 
conflict  with  this  endorsement  are  applicable. 

2.  Causes  of  loss 

a.  This  insurance  is  against  your  being 
unavoidably  prevented  from  planting 
insurable  acreage  to  the  qualifying  crop  or 
any  other  non-conserving  crop  during  the 
insurance  period.  (You  are  required  to  plant 
to  another  non-conserving  crop  during  the 
insurance  period  after  you  know  or  should 
have  known  that  it  is  no  longer  feasible  to 
plant  the  qualifying  crop  and  you  are  not 
prevented  from  planting  the  other  non- 
conserving  crop  by  an  insurable  cause.)  You 
must  be  prevented  from  planting  by  drought, 
flood,  or  other  natural  disaster  which  occurs 
within  the  insurance  period.  Limitations, 
exceptions,  or  exclusions  on  the  causes 
insured  against  may  be  contained  in  the 
acturial  table. 

b.  We  will  not  insure  against  any 
prevention  of  planting: 

(1)  If  your  failure  to  plant  was  due  to  a 
cause  other  than  those  listed  in  subsection 
2.a.:  or 

(2)  If  most  producers  in  the  surrounding 
area  in  similar  circumstances  were  able  to 
plant  the  qualifying  crop  or  any  other  non- 
conserving  crop. 

3.  Acreage  and  share  insured 

a.  The  acreage  insured  for  each  crop  year 
will  be  the  cultivated  acreage  in  the  county 
intended  to  be  planted  for  harvest  to  the 
qualifying  crop,  in  which  you  have  a  share,  as 
reported  by  you  or  as  determined  by  us. 
whichever  we  elect,  and  for  which  a  premium 
rate  is  provided  by  the  actuarial  table. 

b.  The  insured  share  is  your  share  as 
landlord,  owner-operator,  or  tenant  in  the 
qualifying  crop  if  the  crop  had  been  planted 


at  the  lime  insurance  attaches.  However,  only 
for  the  purpose  of  determining  the  amount  of 
indemnity,  your  share  will  not  exceed  your 
share  on  the  prevented  planting  date. 

c.  Unless  otherwise  specified  by  the 
actuarial  table,  we  will  not  insure  any 
acreage  unless  you  have  a  valid  crop 
insurance  endorsement  for  the  current  crop 
year  on  the  qualifying  crop  and  the  acreage  is 
insurable  under  that  endorsement. 

d.  You  must  participate  in  the  ASCS 
acreage  reduction  or  set-aside  program  for 
the  qualifying  crop  in  the  applicable  crop 
year  on  at  least  one  farm  which  is  part  of  the 
insured  unit  under  this  endorsement. 

4.  Report  of  acreage,  share,  type,  and 
practice 

You  must  report  on  our  form: 

a.  All  the  cultivated  acreage  intended  for 
planting  to  the  qualifying  crop  in  the  county 
in  which  you  have  a  share: 

b.  The  intended  type  and  practice:  and 

c.  Your  share  at  the  time  of  reporting. 
You  must  designate  separately  and 

cultivated  acreage  that  is  intended  for 
planting  to  the  qualifying  crop  that  is  not 
insurable.  This  report  must  be  submitted  not 
later  than  the  sales  closing  date  for  the 
qualifyng  crop.  All  indemnities  may  be 
determined  on  the  basis  of  information  you 
submit  on  this  report.  If  you  do  not  submit 
this  report  by  the  reporting  date,  we  may 
elect  to  determine  the  insured  acreage  and 
share  or  we  may  deny  liability  on  the  unit. 
Any  report  submitted  by  you  may  be  revised 
only  upon  our  approval. 

5.  Amounts  of  Insurance  and  Coverage 
Levels. 

a.  The  amount  of  insurance  per  acre  is 
computed  by  multiplying  the  qualifying  crop 
yield  guarantee  times  the  price  election 
selected  for  the  qualifying  crop,  times  0.35. 

b.  The  coverage  level  is  the  same  as  that 
selected  under  your  crop  insurance 
endorsement  for  the  qualifying  crop. 

6.  Annual  Premium 

a.  The  annual  premium  is  earned  and 
payable  on  the  date  insurance  attaches.  The 
amount  is  computed  by  multiplying  the 
amount  of  insurance  per  acre  times  the 
premium  rate,  times  the  insured  acreage, 
times  your  share. 

b.  Interest  will  accrue  at  the  same  rate  and 
terms  on  any  unpaid  premium  balance  as  on 
the  qualifying  crop  insurance  endorsement. 

7.  Deductions  for  Debt 

Any  unpaid  amount  due  us  may  be 
deducted  from  any  indemnity  payment  due 
you  or  from  any  replanting  payment,  or  from 
any  loan  or  payment  due  you  under  any  act 
of  Congress  or  program  administered  by  the 
United  States  Department  of  Agriculture  or 
its  agencies,  and  from  any  amount  due  you 
from  any  other  United  Stales  Government 
Agency. 

8.  Insurance  period 

In  lieu  of  section  7  of  the  general  policy, 
prevented  planting  insurance  attaches  on  the 
sales  closing  date  of  the  qualifying  crop 
insurance  endorsement  for  the  crop  year  and 
ends  at  the  earlier  of: 


a.  Planting  of  the  insured  acreage  to  the 
qualifying  crop  or  any  other  non-oonserving 
crop;  or 

b.  The  prevented  planting  date. 

ft  Notice  of  Damage  or  Loss  and  claim  for 
indemnity 

1.  If  you  are  prevented  from  planting  the 
insured  acreage  and  expect  to  claim  an 
indemnity  on  the  unit,  you  must  give  us 
notice  in  writing  not  later  than  five  days  after 
the  prevented  planting  date. 

b.  Any  claim  for  indemnity  must  be 
submitted  to  us  on  our  form  prior  to  the  time 
a  claim  is  or  should  be  filed  for  the  qualifying 
crop. 

c  We  will  not  pay  any  indemnily  unless 
you: 

(1)  Establish  that  any  pre\'ention  of 
planting  on  insured  acreage  was  directly 
caused  by  one  or  more  of  the  insured  causes 
during  the  insurance  period  for  the  crop  year 
for  which  the  indemnity  is  claimed;  and 

(2)  Furnish  all  information  we  require 
concerning  the  loss. 

d.  The  indemnity  will  be  determined  for  the 
unit  by: 

(1)  Multiplying  the  insured  acreage  times 
the  amount  of  insurance  as  determined  in 
section  5  of  this  endorsement: 

(2)  Subtracting  therefrom  the  amount 
obtained  by  multiplying  the  planted  acreage, 
times  the  amount  of  insurance:  and 

(3)  Multiplying  this  re.sult  by  your  share. 

e.  We  may  reject  any  claim  for  indemnity  if 
you  fail  to  comply  with  any  of  the 
requirements  of  this  section. 

W.  Life  of  Contract:  Cancellation  and 
termination 

a.  This  endorsement  will  be  in  effect  only 
for  the  crop  year  specified  on  the  application 
and  may  not  be  canceled  by  you  for  such 
crop  year. 

b.  This  endorsement  may  be  renewed  for 
each  succeeding  crop  year  if: 

(1)  You  apply  and  report  your  intended 
acreage  for  planting  not  later  than  the  sales 
closing  date  of  the  qualifying  crop:  and 

(2)  The  qualifying  crop  insurance 
endorsement  is  not  cancelled  or  terminated 
for  the  crop  year. 

11.  Meaning  of  terms 

For  the  purposes  of  prevented  planting  crop 
insurance: 

a.  "Cultivated  acreage  intended  for 
planting"  means  land  that  was  ready  or. 
except  for  insured  causes,  could  have  been 
made  ready  for  planting,  but  does  not  include 
land: 

(1)  On  which  a  perennial  forage  crop  is 
being  grown  or  on  which  the  qualifying  crop 
or  other  non-conserving  crop  was  planted 
prior  lo  the  prevented  planting  acreage 
reporting  date;  or 

(2)  Which  was  not  or  would  not  have  been 
planted  to  comply  with  any  other  United 
Slates  Department  of  Agriculture  or  State 
programs  or  for  any  other  reason. 

b.  "Farm  "  means  the  land  which  is 
designated  by  ASCS  under  a  single  farm 
serial  number. 

c.  "Insurable  acreage"  means  the  land 
classified  as  insurable  by  us  for  the 
qualifying  crop  and  shown  as  such  by  the 
actuarial  table. 


d.  "Non-conserving  crop"  means  any  crop 
planted  for  harvest  as  food,  feed,  or  fiber. 

e.  "Planled  acreage"  means  the  insurable 
acreage: 

(1)  Planted  to  the  qualifying  crop  or  any 
non-conserving  crop  during  the  insurance 
period;  or 

(2)  Which  could  have  been  planted  to  the 
quahfying  crop  or  any  non-conserving  crop 
during  the  insurance  period. 

f.  "Prevented  planting  date"  means  the 
latest  final  spring  planting  data  established 
by  the  crop  actwarial  tables  for  any  insurable 
crop  in  the  county,  except  tobacco,  plus  any 
extended  date  or  final  planting  date  offered 
under  any  late  planting  agreement  option.  (In 
areas  where  there  are  no  spring  planting 
dates,  we  will  use  the  latest  final  fall  planting 
date.) 

g.  "Qualifying  crop"  means  the  ASCS 
program  crop  (barley,  com,  cotton,  ELS 
Cotton,  grain  sorghum,  oats,  rice,  or  wheat) 
which  is  also  insured. 

h.  "Unit"  means  all  insurable  acreage  in  the 
county  which  you  intend  for  planting  to  the 
qualifying  crop  prior  to  the  prevented 
planting  date  for  the  crop  year  at  the  time 
insurance  first  attaches  under  this 
endorsement  for  the  crop  year.  The  unit  will 
be  determined  when  the  acreage  is  reported. 

i.  "Yield  guarantee"  means  the  result  of 
multiplying  your  yield  for  the  qualifying  crop 
by  your  coverage  level  for  that  crop. 

§  401.109     Hybrid  sorghum  seed 
endorsement. 

The  provisions  of  the  Hybrid  Sorghum 
Seed  Endorsement  for  the  1988  and 
subsequent  crop  years  are  as  follows: 

Federal  Crop  Insurance  Corporation  Hybrid 
Sorghum  Seed  Endorsement 

/.  Insured  Corp 

a.  The  crop  insured  will  be  female  grain 
sorghum  which  is: 

(1)  Planted  for  harvest  and  the  production 
is  intended  for  use  as  commercial  seed  to 
produce  grain  sorghum,  forage  sorghum,  or 
sorghum  sudan;  and 

(2)  Grown  under  a  written  contract 
executed  with  a  seed  company  before  the 
acreage  reporting  date. 

b.  An  instrument  in  the  form  of  a  "lease" 
under  which  you  retain  control  of  the  acreage 
on  which  the  insured  crop  is  grown  and 
which  provides  for  delivery  of  the  crop  under 
certain  conditions  and  at  a  stipulated  price 
will  be  treated  as  a  contract  under  which  you 
have  a  share  in  the  crop. 

c.  In  addition  to  the  female  grain  sorghum 
not  insurable  in  section  2  of  the  general  crop 
insurance  policy,  we  do  not  insure  any 
female  grain  sorghum: 

(1)  In  rows  planted  with  a  mixture  of 
female  and  male  plants: 

(2)  Planted  for  any  purpose  other  than  for 
commercial  seed; 

(3)  Grown  under  a  contract  with  any  seed 
company  and  that  seed  company  refuses  to 
provide  us  with  the  records  we  require  to 
determine  the  dollar  value  per  bushel  of  seed 
production  for  each  hybrid  variety;  or 

(4)  Destroyed  or  put  to  another  use  in  order 
to  comply  with  other  U.S.  Department  of 
Agriculture  programs. 


2.  Causes  of  Loss 

a.  The  insurarjoe  provided  is  against 
unavoidable  loss  of  prod«»ction  re«i»hing  fp«>m 
the  following  causes  occurring  vrithin  the 
insurance  period: 

{1)  Adverse  weather  conditions; 

(2)  Fire; 

(3)  Insects; 

(4)  Plant  disease; 

(5)  Wildlife: 

(6)  Earthquake: 

(7)  Volcanic  eruption;  or 

(8)  Failure  of  the  irrigation  water  supply 
due  to  an  unavoidable  cause  occurring  after 
the  beginning  of  planting; 

unless  those  causes  are  excepted,  excluded, 
or  limited  by  the  actuarial  table  or  section  9 
of  the  general  crop  insurance  policy. 

b.  In  addition  to  the  causes  of  loss  not 
insured  against  in  section  1  of  the  general 
crop  insurance  policy  we  will  not  insure 
against  any  loss  of  production  due  to: 

(1)  The  use  of  unadapted,  incompatible,  or 
genetically  deficient  male  or  female  seed: 

(2)  Deficiencies  determined  durii^  grow- 
out  of  a  sample  of  the  insured  seed  crop, 
including  inadequate  purity  or  poor  vigor 

(3)  Failure  to  follow  the  grower  provisions 
of  the  contract  executed  with  the  seed 
company; 

(4)  Frost  or  freeze  after  the  date  set  by  the 
actuarial  table: 

(5)  Inadequate  germination  of  the  hybrid 
seed  crop  even  though  such  inadequate 
germination  was  a  direct  result  of  an  insured 
cause  of  loss  unless  inspected  and  accepted 
by  us  before  harvest  is  completed;  or 

(6)  Failure  to  plant  the  male  seed  at  a  time 
sufficient  to  assure  adequate  pollination  of 
the  female  plants. 

3.  Report  of  Acreage.  Share,  Type,  and 
Practice  (Acreage  Report) 

In  addition  to  the  information  required  in 
section  3  of  the  general  crop  insurance  policy 
for  the  acreage  report,  you  must  report  tke 
crop  type. 

4.  Annual  Premium 

The  annual  premium  amount  is  computed 
by  multiplying  the  amount  of  insurance  per 
acre  times  the  premium  rate,  times  the 
insured  acreage,  times  your  share  at  the  time 
of  planting. 

5.  Insurance  Period 

In  addition  to  the  provision  in  section  7  of 
the  general  crop  insurance  policy  the 
following  will  apply: 

a.  Insurance  attaches  on  each  unit  or  part 
of  a  unit  when  both  the  male  plant  seed  and 
the  female  plant  seed  are  completely  planted 
in  accordance  with  the  production 
managment  practices  of  the  seed  company. 

b.  The  Calendar  date  for  the  end  of  the 
insurance  period  is  November  30  of  the  crop 
year. 

6.  Unit  Division 

Female  grain  sorghum  acreage  that  would 
othewise  be  one  unit,  as  defined  in  section  17 
of  the  general  crop  insurance  policy,  may  be 
divided  into  more  than  one  unit  if  you  agree 
to  pay  additional  premium  if  required  by  the 
actuarial  table,  and  if  for  each  proposed  unit: 
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a.  you  maintain  written,  verifiable  records 
of  planted  acreage  and  harvested  production 
for  at  least  the  previous  crop  year  and 

b.  the  acreage  planted  to  insured  female 
grain  sorghum  is  located  in  separate  legally 
identifiable  sections,  or  in  the  absence  of 
section  descriptions,  the  land  is  identified  by 
separate  ASCS  Farm  Serial  Numbers, 
provided: 

(1)  The  boundaries  of  the  sections  or  ASCS 
Farm  Serial  Numbers  are  clearly  identified 
and  the  insured  acreage  is  easily  determined: 
and 

(2)  The  female  grain  sorghum  is  planted  in 
such  a  manner  that  the  planting  pattern  does 
not  continue  into  the  adjacent  section  or 
ASCS  Farm  Serial  Number. 

If  you  have  a  loss  on  any  unit,  production 
records  for  all  harvested  units  must  be 
provided.  Production  that  is  commingled 
between  optional  units  will  cause  those  units 
to  be  combined. 

7.  Notice  of  Damage  or  Loss 

In  addition  to  the  notices  required  in 
section  8  of  the  general  crop  insurance  policy, 
in  case  of  damage  or  probable  loss  you  must 
give  us  written  notice  of  probable  loss  at 
least  15  days  before  the  beginning  of  harvest 
if  you  anticipate  a  germination  rate  of  less 
than  80  percent  on  any  unit.  For  purposes  of 
Section  8  of  the  general  crop  insurance  policy 
the  representative  sample  of  the  unharvested 
crop  must  be  at  least  10  feel  wide  and  the 
entire  length  of  the  field. 

8.  Claim  for  Indemnity 

a.  The  indemnity  will  be  determined  on 
each  unit  by: 

(1)  Multiplying  the  insured  acreage  by  the 
amount  of  insurance  per  acre; 

(2)  Subtracting  from  this  product  the  sum 
of: 

(a)  The  dollar  amount  obtained  by 
multiplying  seed  production  to  count  for  each 
type  and  variety  by  the  respective  dollar 
value  per  bushel  determined  by  us:  plus 

(b)  The  dollar  amount  obtained  by 
multiplying  non-seed  production  to  count  by 
the  local  market  price  of  such  production  on 
the  earlier  of  the  date  the  loss  is  adjusted  or 
the  date  such  production  is  sold;  and 

(c)  Multiplying  this  result  by  your  share. 

b.  The  total  production  to  be  counted  for  a 
unit  will  include  all  harvested  and  appraised 
seed  and  all  harvested  and  appraised  non- 
seed  production. 

(1)  Total  seed  production  to  be  counted  will 
include: 

(a)  All  production  delivered  to  and 
accepted  by  the  seed  company; 

(b)  All  production  with  a  germination  rate 
of  80  percent  or  more  as  determined  by  a 
certified  seed  test  conducted  from  a  cleaned 
sample  taken  at  the  time  of  delivery  to  the 
seed  company  or.  if  the  mature  production  is 
appraised,  at  the  time  of  appraisal;  and 

(c)  All  harvested  and  appraised  production 
which  does  not  qualify  under  (a)  or  (b)  above 
because  of  damage  caused  by  uninsured 
causes  or  the  failure  to  follow  grower 
provisions  of  the  contract  executed  with  the 
seed  company. 

(2)  Total  non-seed  production  to  be 
counted  will  include  all  production  that  does 
not  qualify  as  seed  production. 


(3)  Appraised  production  to  be  counted  will 
include: 

(a)  Potential  production  lost  due  to 
uninsured  causes  and  failure  to  follow 
recognized  good  hybrid  sorghum  seed 
farming  practices; 

(b)  Potential  production  lost  due  to  failure 
to  follow  the  grower  provisions  of  the 
contract  executed  with  the  seed  company; 

(c)  Not  less  than  the  dollar  amount  of 
insurance  for  any  acreage  which  is 
abandoned  or  put  to  another  use  without  our 
prior  written  consent  or  damaged  solely  by 
an  uninsured  cause:  and 

(d)  Any  harvested  production. 

c.  Any  appraisal  we  have  made  on  insured 
acreage  for  which  we  have  given  written 
consent  to  be  put  to  another  use  will  be 
considered  production  unless  such  acreage  is: 

(1)  Not  put  to  another  use  before  harvest  of 
hybrid  sorghum  seed  becomes  general  in  the 
county  and  is  reappraised  by  us; 

(2)  Further  damaged  by  an  insured  cause 
and  is  reappraised  by  us;  or 

(3)  Harvested. 

d.  To  determine  the  quantity  of  mature 
production,  seed  and  non-seed  production 
will  be: 

(1)  Adjusted  .12  percent  for  each  .1 
ptercentage  point  of  moisture  to  13.0  percent: 
and 

(2)  Measured  at  56  pounds  of  production 
equaling  one  bushel. 

e.  When  records  of  seed  production 
provided  by  the  seed  company  have  been 
adjusted  to  a  basis  of  13.0  percent  moisture 
and  56  pound  lest  weight,  (d)  above  will  not 
apply  for  harvested  production  and  the 
records  of  the  seed  company  will  be  used  to 
determine  the  amount  of  indemnity:  provided 
that  such  production  records  were  based  on 
the  same  moisture  and  test  weight  criteria 
used  to  determine  the  dollar  value  per  bushel 
of  seed  production. 

9.  Cancellation  and  Termination  Dates 

The  cancellation  and  termination  dates  are 
April  15. 

10.  Contract  Changes 

The  date  by  which  contract  changes  will  be 
available  in  your  service  office  is  December 
31  preceding  the  cancellation  date. 

11.  Production  Reporting 

The  production  reporting  provision 
contained  in  section  4  of  the  general  crop 
insurance  policy  will  not  be  applicable  to  this 
contract. 

12.  Meaning  of  Terms 

For  the  purposes  of  hybrid  sorghum  seed 
crop  insurance: 

a.  "Adjusted  Average  Yield"  means  an 
expected  yield  level  for  a  specific  variety,  in 
bushels  per  acre,  determined  by  us  and  used 
to  establish  the  value  of  seed  production  for 
the  purpose  of  determining  the  amount  of 
indemnity. 

b.  "Commercial  Seed"  means  the  offspring 
produced  by  crossing  two  individual  seeds  of 
different  genetic  character.  The  resultant 
offspring  is  the  product  intended  for  use  on  a 
commercial  basis  by  an  agricultural  producer 
to  produce  a  field  crop  type  for  grain 
sorghum,  forage  sorghum,  or  sorghum  sudan. 


c.  "Female  Plants"  mean  the  plants  grown 
for  the  purpose  of  producing  commercial  seed 
and  from  which  the  commercial  seed  is 
harvested. 

d.  "Grow-out"  means  the  growing  of  a 
sample  of  the  hybrid  sorghum  seed  crop  to 
determine  progeny  characteristics. 

e.  "Harvest"  means  combining,  threshing, 
or  picking  of  the  seed  and  non-seed 
production. 

f.  "Inadequate  germination"  means  less 
than  80  percent  of  the  seed  produced  from 
female  plants  germinated  as  determined  by  a 
warm  lest  using  clean  seed. 

g.  "Male  Plants"  means  the  plants  grown 
for  the  purpose  of  shedding  pollen  on  female 
plants. 

h.  "Seed  Company"  means  a  company 
which  contracts  with  a  grower  to  produce  or 
grow  plants  for  the  production  of  hybrid  seed. 

i.  "Type"  means  grain  sorghum,  forage 
sorghum,  or  sorghum  sudan. 

j.  "Variety"  means  the  seed  produced  from 
a  pair  of  genetically  Idenlinable  parents. 

§401.110    Almond  endorsement. 

The  provisions  of  the  Almond  Crop 
Insurance  Endorsement  for  the  1988  and 
subsequent  crop  years  are  as  foUow/s: 

Federal  Crop  Insurance  Corporation.  Almond 
Endoraement 

1.  Insured  Crop 

a.  The  crop  insured  will  he  almonds. 

b.  In  addition  to  the  almonds  not  insurable 
in  section  2  of  the  general  crop  insurance 
policy,  we  do  not  insure  any  almonds: 

(1)  Which  are  not  irrigated:  or 

(2)  On  which  the  trees  have  not  reached  the 
seventh  growing  season  after  being  set  out 
unless  we  agree  in  writing  to  insure  such 
acreage. 

c.  Insurance  may  attach  only  by  written 
agreement  with  us  on  any  acreage  with  less 
than  90  percent  of  a  stand,  based  on  the 
original  planting  pattern. 

2.  Causes  of  Loss 

The  insurance  provided  is  against 
unavoidable  loss  of  production  resulting  from 
the  following  causes  occurring  within  the 
insurance  period: 

a.  Adverse  weather  conditions: 

b  Fire: 

c.  Wildlife; 

d.  Earthquake; 

e.  Volcanic  eruption; 

f.  Direct  Mediterranean  Fruit  Fly  damage: 
or 

g.  Failure  of  the  irrigation  water  supply  due 
to  an  unavoidable  cause  occurring  after 
insurance  attaches: 

unless  those  causes  are  excepted,  excluded, 
or  limited  by  the  actuarial  table  or  section  9 
of  the  general  crop  insurance  policy. 

3.  Report  of  Acreage.  Share,  and  Practice 
[Acreage  Report) 

The  date  by  which  you  must  annually 
submit  the  acreage  report  described  in 
section  3  of  the  general  crop  insurance  policy 
is  January  15. 


4.  Annual  Premium 

a.  The  annual  premium  amount  is 
computed  by  multiplying  the  production 
guarantee  times  the  price  election,  times  the 
premium  rate,  limes  the  insured  acreage, 
times  your  share  on  the  date  insurance 
attaches. 

b.  If  you  are  eligible  for  a  premium 
reduction  in  excess  of  5  percent  based  on 
your  insuring  experience  through  the  1984 
crop  year  under  the  terms  of  the  experience 
table  contained  in  the  almond  policy  for  the 
1985  crop  year,  you  will  continue  to  receive 
the  benefit  of  the  reduction  subject  to  the 
following  conditions: 

(1)  No  premium  reduction  will  be  retained 
after  the  1990  crop  year 

(2)  The  premium  reduction  will  not  increase 
because  of  favorable  experience; 

(3)  The  premium  reduction  will  decrease 
because  of  unfavorable  experience  in 
accordance  with  the  terms  of  the  policy  in 
effect  for  the  1985  crop  year 

(4)  Once  the  loss  ratio  exceeds  .80,  no 
further  prpmium  reduction  will  apply;  and 

(5)  Participation  must  be  continuous. 

5.  Insurance  Period 

Insurance  attaches  for  each  crop  year  on 
January  1.  The  calendar  date  for  the  end  of 
the  insurance  period  is  November  30  of  the 
calendar  year  in  which  the  almonds  are 
normally  harvested. 

fi.  Unit  Division 

Almond  acreage  that  would  otherwise  be 
one  unit,  as  defined  in  section  17  of  the 
general  crop  insurance  policy,  may  be 
divided  into  more  than  one  unit  if  you  agree 
to  pay  additional  premium  if  required  by  the 
actuarial  table  and  if  for  each  proposed  unit: 

a.  You  maintain  written,  verifiable  records 
of  acreage  and  harvested  production  for  at 
least  the  previous  crop  year  and  production 
reports  based  on  those  records  are  filed  to 
obtain  an  insurance  guarantee;  and 

b.  The  acreage  of  insured  almonds  is 
located  on  non-contiguous  land. 

If  you  have  a  loss  on  any  unit,  production 
records  for  all  harvested  units  must  be 
provided.  Production  that  is  commingled 
between  optional  units  will  cause  those  units 
to  be  combined. 

7.  Claim  for  Indemnity 

a.  The  indemnity  will  be  determined  on 
each  unit  by: 

(1)  Multiplying  the  insured  acreage  by  the 
production  guarantee; 

(2)  Subtracting  therefrom  the  total 
production  of  almonds  to  be  counted  (see 
subsection  7.b.); 

(3)  Multiplying  the  remainder  by  the  price 
election:  and 

(4)  Multiplying  this  result  by  your  share. 

b.  The  total  production  (total  meal  pounds) 
to  be  counted  for  a  unit  will  include  all 
harvested  and  appraised  production. 

(1)  Appraised  production  to  be  counted  will 
include: 

(a)  Unharvested  production  on  harvested 
acreage  and  potential  production  lost  due  to 
uninsured  causes  and  failure  to  follow 
recognized  good  almond  farming  practices: 

(b)  Not  less  than  the  guarantee  for  any 
acreage  which  is  abandoned  damaged  solely 


by  an  uninsured  cause,  or  destroyed  by  you 
without  our  consent:  and 

(c)  Any  appraised  production  on 
unharvested  acreage. 

(2)  Any  appraisal  we  have  made  on  insured 
acreage  will  be  considered  production  to 
count  unless  such  appraised  production  is: 

(a)  Further  damaged  by  an  insured  cause 
and  is  reappraised  by  us;  or 

(b)  Harvested. 

(3)  Almonds  which  cannot  be  marketed  due 
to  insurable  causes  will  not  be  considered 
production. 

8.  Cancellation  and  Termination  Dates 

The  cancellation  and  termination  dates  are 
December  31. 

9.  Contract  Changes 

The  date  by  which  contract  changes  will  be 
available  in  your  service  office  is  August  31 
preceding  the  cancellation  date. 


10.  Meaning  of  Terms 

a.  "Direct  Mediterranean  Fruit  Fly  damage" 
means  the  actual  physical  damage  to  the 
almonds  which  causes  such  almonds  to  be 
considered  unmarketable  and  will  not 
include  unmarketability  of  such  ahnonds  as  a 
result  of  a  quarantine,  boycott,  or  refusal  to 
accept  the  almonds  by  any  entity  without 
regard  to  the  actual  physical  damage  to  such 
almonds. 

b.  "Harvest"  means  the  removal  of  the 
almonds  from  the  orchard. 

c.  "Non-contiguous  Land"  means  land 
which  is  not  touching  at  any  point,  except 
that  land  which  is  separated  by  only  a  public 
or  private  right-of-way  will  be  considered 
contiguous. 

d.  "Total  Meat  Pounds"  means  the  total 
pounds  of  good  almond  meats  (whole, 
chipped  and  broken,  and  inshell  meats)  and 
rejects,  except  those  resulting  from  insurable 
causes  as  determined  by  us.  Unshelled 
almonds  will  be  converted  to  meat  pounds. 

Done  in  Washington,  DC  on  May  6, 1987. 

Edward  Hews, 

Acting  Manager,  Federal  Crop  Insurance 
Corporation. 

[PR  Doc.  87-13470  Filed  6-ll-«7;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17CFR  Part  240 

[Release  No.  34-24554;  File  No.  S7-21-86J 

Customer  Protection  Rule 

AGENCY:  Securities  and  Exchange 
Commission. 

ACTION:  Proposed  rule  amendments. 

summary:  The  Securities  and  Exchange 
Commission  ("Commission")  is 
reproposing  for  comment  amendments 
to  its  customer  protection  rule  under  the 
Securities  Exchange  Act  ("Act")  in 
connection  with  the  treatment  of 
repurchase  agreements  where  the 


broker-dealer  agrees  to  retain  custody  of 
the  securities  that  are  subject  to  those 
agreements  ("hold  in  custody 
repurchase  agreements").  The  proposed 
amendments  to  Securities  Exchange  Act 
Rule  15c3-3  would  require  registered 
broker-dealers  to  obtain  the  repurchase 
agreement  in  writing,  to  make  specific 
disclosures  regarding  the  rights  and 
liabilities  of  the  counterparties  to  hold  in 
custody  repurchase  agreements  and  to 
disclose  that  the  Secuities  Investor 
Protection  Corporation  ("SIPC")  has 
taken  the  position  that  coverage  under 
the  Securities  Investor  Protection  Act  of 
1970  is  not  available  to  repurchase 
agreement  participants.  The  proposed 
amendments  would  further  require 
registered  broker-dealers  to  maintain 
possession  and  control  of  securities 
subject  to  hold  in  custody  repurchase 
agreements  with  certain  exemptions  for 
intra-day  deliveries  of  securities. 

DATE:  Comments  to  be  received  by  June 

29.  1987. 

ADDRESSES:  Persons  wishing  to  submit 
written  comments  should  file  three 
copies  thereof  with  Jonathan  G.  Kafz. 
Secretary,  Securities  and  Exchange 
Commission,  450  5th  Street,  NW. 
Washington,  DC  20549.  Reference 
should  be  made  to  File  No.  S7-21-86. 
Copies  of  the  submission  and  of  all 
written  comments  will  be  available  for 
public  inspection  at  the  Commission's 
Public  Referenced  Room,  450  5th  Street. 
NW.,  Washington,  DC  20549. 

FOR  FURTHER  INFORMATION  CONTACT; 
Michael  A.  Macchiaroli,  (202)  272-2904. 
Julio  A.  Mojica,  (202)  272-2372,  or 
Michael  P.  Jamroz.  (202)  272-2398, 
Division  of  Market  Regulation,  450  5th 
Street,  NW..  Washington.  DC%549. 

SUPPLEMENTARY  INFORMATION:  In 

September  1986.  in  response  to  failures 
of  dealers  in  government  securities  and 
repurchase  agreements,  the  Commission 
proposed  amendments  to  its  financial 
responsibility  rules  relating  to  the  risk 
control  and  accountability  for  funds  and 
securities  involved  in  those 
transactions.'  That  proposal  included 
amendments  to  the  Commission's  net 
capital  rule,  the  securities  count  and 
recordkeeping  rules  an  its  customer 
protection  rule,  Securities  Exchange  Act 
Rule  15C-3-3.  Subsequently,  Congress 
enacted  the  Government  Securities  Act 
of  1986  which  authorized  the 
Department  of  the  Treasury 
("Treasury")  to  adopt  financial 
responsibility  rules  for  all  brokers  and 
dealers  of  U.S.  government  securities. 


'  See  Securities  Exchange  Act  Release  No.  23602. 
(September  4. 1986)  51  FR  32658  (September  15. 
1966). 
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including  those  firmB  currently 
registereti  with  the  Coinrnission.  The 
Treasury  h.is  since  adopted  temporary 
rules  that,  in  a  large  part,  incorporate 
exiting  Commission  finanrial 
responsibility  rultjs.  The  Treasury's 
rtcordkeepin>^  and  securities  count  rules 
require  compliance  with  the 
Commission  8  Rule  17a-3  and  17a-13. 
including;  the  amendments  to  those  rules 
proposed  in  Release  No.  23602.  The 
Treasury's  capital  rule  incorporates  by 
reference  the  deductions  from  net  worth 
in  arriving  at  net  capital  for  repurchase 
and  reverse  repurchase  agreements 
proposed  in  that  release.  The  Treasury's 
customer  protection  rule  requires 
compliance  with  Rule  15c3-3.  but  adds 
to  the  provisions  that  were  prt)posed  in 
Release  No.  23602.  Today,  the 
Commission  proposes  for  comment 
amendments  to  Rule  15c3-3  that 
substantially  conform  to  the  Treasury's 
temporary  customer  protection  rule. 

The  proposed  amendments  also 
include  corrections  to  typographical 
errors  in  Rule  15c3-3a.  , 

Discussion 

The  proposed  amendments  to  Rule 
15c3-3  announced  in  September  were  in 
response  to,  among  other  things, 
fraudulent  practices  of  both  unregistered 
and  registered  government  securities 
broker-dealers  involving  repurchase 
agreements  where  the  broker-dealer 
retained  possession  of  the  securities 
underlying  the  repurchase  agreement 
( 'hold  in  custody  repo").  In  a  repurchase 
agreement  ("repo  "),  the  broker-dealer 
sells  securities  and  agrees  to  repurchase 
the  same  or  similar  securities  at  a  later 
date.  In  a  hold  in  custody  repo.  the 
broker-dealer  receives  the  funds  from 
the  sale  of  the  securities  but  continues 
to  maintain  possession  or  control  of  the 
securities.  Some  of  the  failed  broker- 
dealers  allegedly  used  those  securities 
in  their  business,  although  they  had 
been  sold  to  the  repo  counterparty. 
Those  counter  parties  will  be  exposed  to 
loss  if  coverage  under  the  Securities 
Investor  Protection  Act  of  1970  ("SIPA  ") 
is  not  available.  The  position  of  the 
Securities  Investor  Protection 
Corporation  is  that  persons  engaging  in 
repurchase  and  reverse  repurchase 
agreements  are  not  customers  of  the 
broker-dealer  within  the  meaning  of 
SIPA  and  are  therefore  not  covered 
under  SIPA.» 


The  amendments  to  Rule  15c3-3 
proposed  in  September  would  have 
required  broker-dealers  to:  (i)  Disclose 
the  rights  and  liabilities  of  the  parties  to 
hold  in  custody  n-pos  including  that 
SIPC  has  teken  the  position  th.it  S1I»C 
coverage  is  not  available  to  repo; 
counterparties;  (ii)  disclose  to  the 
counterparty  which  securities  are  being 
held  on  his  behalf  as  subjects  of  the  hold 
in  custody  repo  and  (iii)  maintain 
possession  and  control  of  those 
securities  free  of  lien,  except  for  clearing 
liens  imposed  during  the  trading  day  for 
hold  in  custody  repos  exceeding  $1 
million. 

The  comments  received  by  the 
Commission  regarding  the  possession 
and  control  requirement  were  generally 
favorable.  Some  commentators  asked 
whether  the  $1  miUion  factor  should  be 
measured  against  the  contract  price  of 
the  repo  or  the  value  of  the  securities 
underlying  the  agreement.  With  respect 
to  the  connrmation  of  hold  in  custody 
securities  to  the  repo  counter-party,  the 
commentators  requested  clarification  on 
how  specific  the  broker-dealer  must  be 
in  making  the  disclosure.  Because  of 
legal  uncertainties  in  the  repo  area,  the 
commentators  generally  did  not  support 
the  proposed  requirement  to  disclose  the 
rights  and  liabilities  of  repo 
counterparties.  Some  commentators 
believed  that  such  a  requirement  might 
expose  them  to  legal  risk.  Similar 
comments  were  received  regarding  the 
SIPC  coverage  disclosure  requirement. 
The  commentators  believed  that  this 
requirement  should  be  delayed  pending 
resolution  of  the  Bevill,  Breslerand 
Schulman  litigation.' 

The  Treasury,  in  designing  its 
temporary  regulation,  considered  the 
comments  received  by  the  Commission. 
Its  temporary  regylations.  in  many 
respects,  respond  to  the  concerns  of  the 
commentators.  The  Commission's 
amendments,  proposed  for  comment 
today,  would,  with  one  exception, 
conform  the  treatment  of  hold  in  custody 
repos  under  the  Commission's  customer 
protection  rule  to  the  Treasury's 
temporary  regulations.* 


2  The  United  Slates  Dtslrtcl  Court  for  the  District 
of  New  Jersey  decided  in  Cohen  v.  Army  Moral 
Support  Fund  (in  re  Bevill.  Bresler  and  Schulman), 
Adv.  Proc.  No.  85-2103  (slip  op  )  (D.N  ).  Oct.  23, 
198S)  ttut  repo  transactions  were  purchases  and 
sales  ralber  than  secured  loans.  Ttie  practical  effect 
of  this  decision  was  to  extend  coverage  under  the 


Securities  Investor  Protection  Act  to  repo 
participants  within  that  jurisdiction. 

'  See  footnote  1  infra. 

♦  In  addition  to  the  treatment  of  hold  in  custody 
repos  that  are  under  SI  million,  which  is  described 
later  In  the  release,  the  Commission  has  not 
incorporated  some  of  Ihe  Treasury's  modifications 
to  Rule  15c3-3  that  represent  codifications  of 
existing  Conunission  mterpretatiocs.  For  example. 
Ihe  CommiMion's  rule  does  not  include  a  reference 
to  S403.4|f1  iMcause  that  section  Is  merely  a 
clarification  of  an  existing  Commission 
interpretation 


The  Treasury's  temporary  regulation 
would  require  the  broker-dealer  to:  (i) 
Obtain  the  hold  in  custody  repurchase 
agreement  in  writing;  (ii)  disclose  the 
identity  of  the  securities  that  are  the 
subjects  of  the  agreement;  (iii)  disclose 
that  SIPC  takes  the  position  that  the 
counterparty  is  not  prot«'cted  under 
SIPA:  and  (iv)  maintain  the  possession 
and  control  of  the  securities  subject  to 
hold  in  custody  repos  with  certain 
exceptions.  The  exceptions  would  allow 
broker-dealers  to  substitute  securities 
that  are  the  subjects  of  hold  in  custody 
repos  and  use  those  securities  during  the 
trading  day  if  the  counterparty  consents 
to  the  substitutions  and  the  broker- 
dealer  discloses  that  the  securities  will 
be  subject  to  clearing  liens  during  the 
trading  day.  For  hold  in  custody  repos 
exceeding  $1  million,  the  consent  may 
be  included  in  the  repurchase 
agreement.  Prior  consent,  either  oral  or 
written,  must  be  obtained  on  the  day 
that  the  broker-dealer  substitutes 
securities  that  are  the  subjects  of  hold  in 
custody  repos  under  $1  million. 

As  noted  above,  in  its  proposed 
amendments  the  Commission  would 
have  required  broker-dealers  to 
maintain  possession  or  control  free  of 
any  lien  of  securities  that  are  the 
subjects  of  hold  in  custody  repos  under 
$1  million  regardless  of  whether  the 
counterparty  consented  to  the  use  of 
those  securities.  Because  of  the  large 
amounts  of  customer  free  credit 
balances  that  could  be  potentially 
converted  to  hold  in  custody  repos.  and 
because  the  rule  will  apply  to  repos 
involving  securities  other  than 
government  securities,  the  Commission 
remains  concerned  about  the  use  of 
securities  that  are  the  subjects  of  hold  in 
custody  repos  with  smaller  investors. 
The  Commission  requests  comment  on 
whether  the  customer  protection  rule 
should  require  possession  or  control  of 
securities  related  to  hold  in  custody 
repos  under  $1  million  or  allow  those 
securities  to  be  used  for  deliveries 
during  the  trading  day  with  the 
counterparty's  consent  on  the  day  the 
securities  are  used;  The  text  of  proposed 
amendments  includes  both  alernatives. 

In  particular,  the  Commission  requests 
comment  on  whether  the  continuous 
possession  or  control  requirement  will 
unduly  burden  the  ability  of  small 
broker-dealers  to  engage  in  hold  in 
custody  repos.  The  Commission's 
alternative  proposal  would  in  effect 
allow  substitution  of  securities  for 
repurchase  transactions  of  under  one 
million  dollars  if  the  substitution  were 
made  on  a  contemporaneous  basis.  The 
Commission  asks  for  comment  on 
whether  that  kind  of  substitution  is 


feasible,  particularly  with  respect  to 
book  entry  securities  held  by  a 
custodian  that  might  also  clear  for  the 
broker-dealer  The  Commission  also 
asks  for  comment  on  whether,  as  a 
practical  matter  the  proposed 
requirement  of  oral  consent  can  be 
enforced  by  regulatory  examiners. 

Costs  and  BeneHts 

The  Commission  requests  comment  on 
the  costs  and  benefits  of  the  proposed 
rule  amendments  and  the  effect  of  those 
costs  and  benefits  on  the  repo  market. 
Potential  costs  associated  with  the 
proposed  amendments  to  Rule  15c3-3 
may  include  the  costs  of  obtaining 
written  agreements  and  making  the 
required  disclosures.  Costs  may  also  be 
incurred  in  identifying  securities  that  are 
subject  to  hold  in  custody  repos  and 
keeping  the  related  disclosure  current. 
Broker-dealers  may  also  incur  costs  in 
applying  the  $1  million  exemption  to  the 
possession  and  control  requirement. 

Summary  of  Initial  Regulatory 
Flexibility  Analysis 

The  Commission  has  prepared  an 
Initial  Regulatory  Flexibility  Analysis  in 
accordance  with  5  U.S.C.  603  regarding 
the  proposed  amendments.  The  Analysis 
notes  that  the  objective  of  the  proposed 
amendments  is  to  further  the  purposes 
of  the  various  financial  responsibility 
rules  which  provide  safeguards  with 
respect  to  the  financial  responsibility 
and  related  practices  of  brokers  and 
dealers  and  to  require  broker-dealers  to 
maintain  such  records  as  necessary  or 
appropriate  in  the  public  interest  or  for 
the  protection  of  investors.  The  Analysis 
states  that  the  proposed  amendments 
would  subject  small  broker-dealers  to 
additional  disclosure  and  accountability 
requirements.  A  copy  of  the  Initial 
Regulatory  Flexibility  Analysis  may  be 
obtained  by  contacting  Michael  P. 
Jamroz,  Division  of  Market  Regulation, 
Securities  and  Exchange  Commission, 
Washington,  DC  20549  (202)  272-3398. 

Statutory  Analysis 

Pursuant  to  the  Securities  Exchange 
Act  of  1934  and  particularly  sections 
15(c)(3),  17  and  23  thereof.  15  U.S.C. 
78o(c)  (3).  78q  and  78w,  the  Commission 
purposes  to  amend  240.15c3-3  of  Title  17 
of  the  Code  of  Federal  Regulations  in  the 
manner  set  forth  below. 

Text  of  Pioposed  Amendments 

In  accordance  with  the  foregoing,  it  is 
proposed  to  amend  17  CFR  Part  240  as 
follows: 

List  of  Subjects  in  17  CFR  Part  240 

Reporting  and  recordkeeping 
requirements.  Securities. 


PART  240— GENERAL  RULES  AND 
REGULATIONS  SECURITIES 
EXCHANGE  ACT  OF  1934 

1.  The  authority  citation  for  Part  240 
continues  to  read  in  part  as  follows: 

Authority:  Sec.  23.  48  Stat.  901,  as 
amended;  15  U.S.C.  78w  •   *  V  Sec.  240.1 5c3- 
3  is  also  issued  under  Sees.  15(c)(3)  and  17(a) 
15  U.S.C.  780  (c)(3)  and  78q(a). 

2.  By  adding  paragraph  (b)(4)  to 
§  240.15C3-3  as  follows: 

Alternative  1: 

§240.15c3-3  Customer  protection- 
reserves  and  custody  of  securities. 
•  •  •  .  , 

(b)  •  •  * 

(4)(i)  A  broker  or  dealer  that  retains 
custody  of  securities  that  are  the  subject 
of  a  repurchase  agreement  between  the 
broker  or  dealer  and  a  counterparty 
shall: 

(A)  Obtain  the  repurchase  agreement 
in  writing; 

(B)  Confirm  in  writing  the  specific 
securities  that  are  the  subject  of  a 
repurchase  transaction  pursuant  to  such 
agreement  at  the  end  of  the  trading  day 
on  which  the  transaction  is  initiated  and 
at  the  end  of  any  other  day  during  which 
other  securities  are  substituted  if  the 
substitution  results  in  a  change  to  issuer, 
maturity  date  or  coupon  rate  as 
specified  in  the  previous  confirmation; 

(C)  Advise  the  counterparty  that  the 
Securities  Investor  Protection 
Corporation  has  taken  the  position  that 
the  provisions  of  the  Securities  Investor 
Protection  Act  of  1970  do  not  protect  the 
counterparty  with  respect  to  the 
repurchase  agreement: 

(D)  Maintain  possession  or  control  of 
securities  that  are  the  subject  of  the 
agreement. 

(ii)  For  purposes  of  this  paragraph  (4), 
securities  are  in  the  broker's  or  dealer's 
control  only  if  they  are  in  the  control  of 
the  broker  or  dealer  within  the  meaning 
of  §  240.15c3-3(c)(l),  (c)(5)  or  (c)(6)  of 
this  title. 

(iii)  A  broker  or  dealer  shall  not  be  in 
violation  of  the  requirement  to  maintain 
possession  or  control  pursuant  to 
paragraph  (b)(4)(i)(D)  of  this  section 
during  the  trading  day  if: 

(A)  In  the  written  repurchase 
agreement,  the  counterparty  grants  the 
broker  or  dealer  the  right  to  substitute 
other  securities  for  those  subject  to  the 
agreement; 

(B)  In  the  case  of  a  repurchase 
transaction  with  a  contract  price  of  less 
than  $1,000,000,  the  broker  or  dealer 
additionally  has  obtained,  on  any 
trading  day  on  which  a  substitution  is  to 
occur  the  prior  consent  of  the 
counterparty,  orally  or  in  writing,  to 


such  substitutions  and  has  kept  a  record 
of  each  such  consent  obtained,  including 
the  identifies  of  the  individuals 
requesting  and  agreeing  to  such  consent: 
and 

(C)  In  all  cases,  the  provision  in  the 
written  repurchase  agreement  governing 
the  right,  if  any,  to  substitute  is 
immediately  proceded  by  the  following 
disclosure  statement,  which  much  be 
prominently  displayed: 

Required  Disclosure 

The  [seller]  is  not  permitted  to  substitute 
other  securities  for  those  subject  to  this 
agreement  and  therefore  must  keep  the 
(buyers)  securities  segregated  at  all  times, 
unless  in  this  agreement  the  (buyer)  grants 
the  (seller)  the  right  to  substitute.  If  the  buyer 
grants  the  right  to  substitute,  this  means  that 
the  [buyer's]  securities  will  likely  be 
commingled  with  the  (seller's]  own  securities 
during  the  trading  day.  In  the  case  of  a 
repuchase  transaclon  of  less  than  $1,000,000. 
the  (seller]  is  not  permitted  to  substitute 
securities  unless  it  has  additionally  obtained 
the  [buyer's]  prior  consent  to  substitution  on 
each  trading  day  on  which  the  (seller)  wishes 
to  make  substitution.  Regardless  of  the 
amount  of  the  transaction,  the  [buyer]  is 
advised  that,  during  any  trading  day  that  the 
(buyer's)  securities  are  commingled  with  the 
jseller's)  securities,  they  will  be  subject  to 
liens  granted  by  the  [seller]  to  its  clearing 
bank  and  may  be  used  by  the  (seller]  for 
deliveries  on  other  securities  transactions. 
Whenever  the  securities  are  commingled,  the 
(seller's)  ability  to  resegregate  substitute 
securities  for  the  (buyer)  will  be  subject  to 
the  [sellers]  ability  to  satisfy  the  clearing  lien 
or  to  obtain  substitute  securities. 

(iv)  A  confirmation  issued  in 
accordance  with  paragraph  (b)(4)(i)(B) 
of  this  section  shall  specify  the  issuer, 
maturity,  coupon  rate  and  market  value 
of  the  security  and  shall  further  identify 
a  CUSIP  or  GNMA  pool  number,  as 
appropriate,  unless  other  records  of  the 
broker  or  dealer  issuing  such 
confirmation  identify  the  specific 
securites  in  whch  the  counterparty  has 
an  interest. 

(v)  This  provision  shall  not  apply  to  a 
repurchase  agreement  between  the 
broker-dealer  and  another  broker  or 
dealer  (including  a  government 
securities  broker  or  dealer),  a  registered 
municipal  securities  dealer,  or  a  general 
partner  or  director  or  principal  officer  of 
the  broker  or  dealer  or  any  person  to  the 
extent  that  his  claim  is  e^xplicitly 
subordinated  to  the  claims  of  creditors 
of  the  the  broker  or  dealer. 
***** 

Alternative  2: 

5  240.15C3-3     Customer  protection- 
reserves  and  custody  of  securities. 
***** 

(b)  *   •  * 


UM  I 
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(4)(i)  A  broker-dealer  that  retairts 
custody  of  securities  that  are  the  subject 
of  a  repurchase  agreement  between  the 
broker  or  dealer  and  a  counterparty 
shall: 

(A)  Obtain  the  repurchase  agreement 
in  writing; 

(B)  Confirm  in  writing  the  specific 
securities  that  are  the  subject  of  a 
repurchase  transaction  pursuant  to  such 
agreement  at  the  end  of  the  trading  day 
on  which  the  transaction  is  initiated  and 
at  the  end  of  any  other  day  during  which 
other  securities  are  substituted  if  the 
substitution  results  in  a  change  in  the 
issuer,  maturity  date  or  coupon  rate  as 
specified  in  the  previous  confirmation; 

(C)  Advise  the  counterparty  that  the 
Securities  Investor  Protection 
Corporation  has  taken  the  position  that 
the  provisions  of  the  Securities  Investor 
Protection  Act  of  1970  do  not  protect  the 
counterparty  with  respect  to  the 
repurchase  agreement; 

(D)  Maintain  possession  or  control  of 
securities  that  are  subject  to  the 
agreement. 

(ii)  For  purposes  of  this  paragraph  (4). 
securities  are  in  the  broker's  or  dealer's 
control  only  if  they  are  in  the  control  of 
the  broker  or  dealer  within  the  meaning 
of  §§  240.15c3-3{c)(l).  (c)(5)  or  (c)(6)  of 
this  title. 

(iii)  In  the  case  of  a  repurchase 
transaction  with  a  contract  price 
exceeding  $1,000,000.  the  broker  or 
dealer  shall  not  be  in  violation  of  the 
requirement  to  maintain  possession  or 
control  pursuant  to  paragraph  (b)(4)(i) 
(D)  of  this  section  during  the  trading  day 
if: 

(A)  In  the  written  repurchase 
agreement,  the  counterparty  grants  the 
broker  or  dealer  the  right  to  substitute 
other  securities  for  those  subject  to  the 
agreement;  and 

(B)  The  provisions  in  the  written 
repurchase  agreement  governing  the 
right,  if  any,  to  substitute  is  immediately 
preceeded  by  the  following  disclosure 
statement,  which  must  be  prominently 
displayed: 

Required  Disclosure 

The  [seilerj  is  not  permitted  to  substitute 
other  securities  for  those  subject  to  this 
agreement  and  therefore  must  keep  the 
[buyer's]  securities  segregated  at  all  times, 
unless  in  this  agreement  the  (buyer)  grants 
the  (seller)  the  right  to  substitute.  If  the  buyer 
grants  the  right  to  substitute  this  means  that 
the  (buyer's)  securities  will  likely  be 
commingled  with  the  [seller's)  own  securities 
during  the  trading  day.  The  [buyer]  is  advised 
that,  during  any  trading  day  that  the  [buyer's 
securities  are  commingled  with  the  (seller's) 
securities,  they  will  be  subject  to  liens 
granted  by  the  [seller]  to  its  clearing  bank 
and  may  be  used  by  the  [seller)  for  deliveries 
on  other  securities  transactions.  Whenever 
>he  securities  are  commingled,  the  (seller's) 


ability  U>  reiejjregale  substitute  securities  for 
the  (buyer)  will  be  subject  to  the  [seller's] 
ability  to  satisfy  the  clearing  lien  or  to  obtain 
substitute  securities. 

(iv)  A  confirmation  issued  in 
accordance  with  paragraph  (b)(4)(i](B) 
of  this  section  shall  specify  the  issuer, 
maturity,  coupon  rate  and  market  value 
of  the  security  and  shall  further  identify 
a  CUSIP  or  GNMA  pool  number,  as 
appropriate,  unless  other  records  of  the 
broker  or  dealer  issuing  such 
confirmation  identify  the  specific 
securities  in  which  the  counterpart  has 
an  interest. 

(v)  This  provision  shall  not  apply  to  a 
repurchase  agreement  between  the 
broker  or  dealer  and  another  broker  or 
dealer  (including  a  government 
securities  broker),  a  registered 
municipal  securities  dealer,  or  a  general 
partner  or  director  or  principal  officer  of 
the  broker  or  dealer  or  any  person  to  the 
extent  that  his  claim  is  explicitly 
subordinated  to  the  claims  of  creditors 
of  the  broker  or  dealer. 

*  •        «        •        * 

(3)  By  revising  §  240.15c3-3(m)  as 
follows: 

§  240. 1 5c3-3     Customer  protection- 
reserves  and  custody  of  securities 
ft  *  •  •  • 

(m)  Completion  of  sell  orders  on 
behalf  of  customers.  If  a  broker  or 
dealer  executes  a  sell  order  of  a 
customer  (other  than  an  order  to  execute 
a  sale  of  securities  which  the  seller  does 
not  own)  and  if  for  any  reason  whatever 
the  broker  or  dealer  has  not  obtained 
possession  of  the  securities  from  the 
customer  within  ten  business  days  (30 
calendar  days  for  mortgage-backed 
securities)  after  the  settlement  date,  the 
broker  or  dealer  shall  immediately 
thereafter  close  the  transaction  with  the 
customer  by  purchasing  securities  of  like 
kind  and  quantity:  Provided,  however, 
the  term  "customer"  for  the  purpose  of 
this  paragraph  (m)  shall  not  include  a 
broker  or  dealer  who  maintains  a 
special  omnibus  account  with  another 
broker  or  dealer  in  compliance  with 
section  4(b)  of  Regulation  T. 

*  •        •        *        ft 

4.  By  revising  paragraph  9  of 
§  240.15c3-3a  as  follows: 

§  240.15c.3-3*     Exhibit  A— formula  for 
determinatjon  of  re»erve  requirement  of 
brokers  and  dealers  under  -  240  1Sc3-3 
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By  the  Commission. 
June  4,  1987. 

Shirley  E.  HoUis, 

Assistant  Secretary. 

[FR  Doc  87-13391  Filed  6-11-87;  8:45  am] 
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17  CFR  Part  270 

[Release  No.  IC-15771;  File  No.  S7-20-e7J 

Distribution  of  Long-Term  Capital 
Gains  by  Registered  Investment 
Companies 

AGENCY:  Securities  and  Exchange 

Commission. 

ACTION:  Proposed  rule  amendment. 

summary:  The  Commission  is  proposing 
to  amend  an  existing  rule  to  allow 
registered  Investment  companies  to 
make  an  additional  distribution  of  long- 
term  capital  gains  where  a  failure  to 
make  the  distribution  may  result  in  a 
special  excise  tax.  The  amendment  is 
being  proposed  because  of  the  effect  of 
tax  law  changes  on  certain  registered 
investment  companies.  The  proposal 
would  eliminate  the  need  for  these 
companies  to  obtain  exemptive  orders  to 
make  the  desired  distributions.  The 
Commission  is  also  proposing  technical 
changes  to  clarify  certain  references  in 
the  existing  rule. 

DATE:  Comments  must  be  received  on  or 
before  July  13. 1987. 

ADDRESS:  Comment  letters  should  refer 
to  File  .No.  S7-  20  -87  and  be  submitted 
in  triplicate  to  Jonathan  G.  Katz, 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW.. 
Washington.  DC  20549.  All  comments 
received  will  be  available  for  public 
inspection  and  copying  in  the 
Commission's  Public  Reference  Room  at 
the  above  address. 

FOR  FURTHER  INFORMATION  CONTACr 

Meryl  Dfwp\ ,  St.iff  Attorney.  (202)  272- 
3038.  or  Brian  M.  Kaplowitz,  Chief,  (202) 
272-2048,  Office  of  Regulatory  Policy,  or 
Lawrence  A.  Friend,  Chief  Accountant, 
(202)  272-2106.  Office  of  Disclosure 
Review,  Division  of  Investment  ^ 

Management,  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW.. 
Washington,  DC  20549. 
SUPPLEMENTARY  INFORMATION:  The 
Securities  and  F.xchange  Commission 
today  is  requesting  public  comment  on  a 
proposed  amendment  to  rule  I9l>-1  (17 
CFR  270.19b-l)  under  the  Investment 
Company  Act  of  1940  ("Act')  (15  U.S.C. 
80a-l  et  seq.).  Rule  19b-l  generally 
prohibits  a  registered  investment 
company  from  distributing  long-term 
capital  gains  more  frequently  than  once 
with  respect  to  any  taxable  year.  The 
proposal  would  amend  the  rule  to  allow 
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certain  investment  companies  to  make 
one  additional  distribution  of  long-term 
capital  gains  for  each  taxable  year  if 
needed  to  avoid  assessment  of  a  special 
excise  fax. 

Background 

Section  19(b)  (15  U.S.C.  80a-19(b)) 
was  adopted  as  part  of  the  1970 
amendments  to  the  Act."  The  section 
prohibits  registered  investment 
companies  from  distributing,  in 
contravention  of  such  rules,  regulations 
or  orders  as  the  Commission  may 
prescribe,  long-term  capit.ii  gains  more 
often  than  once  every  twelve  months.* 
Subsequently,  the  Commission  adopted 
rule  19b-l  to  implement  the  section.' 
The  rule  prohibits,  with  minor 
exceptions,  investment  companies  from 
distributing  more  than  one  long-term 
capital  gains  dividend  with  respect  to 
any  taxable  year.* 

The  legislative  history  of  section  19(b) 
and  the  administrative  history  of  rule 
19b-l  indicate  that  the  limits  placed  on 
capital  gains  distributions  were 
intended  to  prevent  investors  from 
confusing  these  distributions  with 
income  distributions'  and  to  prevent 
certain  abusive  practices."  One  such 


'  InveslmenI  Company  Aincn<ljnenti  Ac)  of  197a 
Pub.  L  91-547,  section  ll,  84  Stal.  1413, 1422  (1970). 
*  Section  19(b)  of  the  Act  provides  that:  11  shall  be 
unlawful  in  contravention  of  such  rules,  regulations, 
or  orders  as  the  Commission  may  prescribe  as 
necessary  or  appropriate  in  the  public  interesl  or  for 
the  protection  of  investors  for  any  registered 
investment  company  to  distribute  long-term  capital 
gains  |as  defined  in  the  Internal  Revenue  Code] 
more  often  th^n  once  every  twelve  months. 

'  InveslmenI  Company  Act  Rel.  No.  8834  |Nov.  23. 
1971)  (36  FR  232  (December  2. 1971)).  The  mle  was 
later  modified  to  allow  certain  unit  investment 
trusts  to  make  additional  distributions  of  long-term 
capital  gains  resulting  from  specific  events. 
Investment  Company  Act  Rel.  No.  10690  (May  15. 
1979)  (44  FR  29644  (May  22. 1979)). 

«  Paragraph  (a)  of  rule  19b-l  allows  regulated 
investment  companies  to  make  a  supplemental 
distribution  CSpillover  Dulribution")  of  up  to  10% 
of  the  pnor  distribution  with  respect  to  the  same 
taxable  year.  (A  regulated  investment  company,  as 
is  relevant  here,  is  any  management  company 
registered  under  the  Act,  and  which,  among  other 
things,  derives  at  least  90%  of  -ts  gross  income  from 
securities  or  currency-related  holdings  or 
tran.sactions.  1.R.C  section  851.)  Further,  under 
paragraph  (e)  of  the  rule,  an  investment  company 
may  make  a  special  distribution  otherwise 
prohibited  by  the  rule  in  the  even!  of  "unforeseen 
circumstances."  if  it  first  files  a  request  with  the 
Commission  to  do  so.  and  the  Commission  does  not 
deny  such  re<)UP8l  within  15  days  after  receipt 
thereof. 

'  S  Rep.  No.  184.  91sl  Cong  .  Isi  Sess.  29  (1969). 

•  See  "Public  Policy  Implications  of  Investment 
Company  Growth,"  Report  of  the  Securities  and 
Exchange  Commission,  H.R.  Rep.  No.  2337.  e9th 
Cong  .  2d  Spss.  191-95  (1966). 


practice,  discussed  in  a  Commission 
report  to  Congress,  was  where  an 
investment  company  sold  portfolio 
securities  primarily  to  realize  a 
predetermined  amount  of  gain,  without 
consideration  of  whether  the  growth 
potential  of  the  investment  had  been 
fully  realized  or  whether  the  sale  was 
consistent  with  the  stated  investment 
objectives  of  the  company.''  Further,  the 
report  indicated  that  dealers  had  on 
occasion  relied  on  capital  gains 
distributions  to  make  an  investment 
company  seem  more  attractive  to 
investors  by  encouraging  the  purchase 
of  such  company's  shares  in  anticipation 
of  these  distributions  without  disclosing 
all  the  facts  relating  to  such  purchases.* 
The  report  also  reflected  concern  that 
frequent  distributions  of  long-term 
capital  gains  would  increase 
administrative  e.xpenses.* 

Discussion 

The  Tax  Reform  Act  of  1986  imposes 
for  each  calendar  year  a  4% 
nondeductible  excise  tax  ("Excise 
Tax")  '0  on  any  regulated  investment 
company  ("RIC  ")  that  does  not 
distribute  by  December  31st  "  to  its 
shareholders  at  least  90%  of  its  net 
aggregate  short-  and  long-term  capital 
gains  ("Required  Distribution")  realized 
for  the  twelvemonth  period  ended  on 
October  31st  of  that  year.'^  Thus,  the 


'  Jd  at  192. 

'  For  example,  since  the  purchase  price  of  the 
shares  would  reflect  the  expected  dividend 
distribution,  an  investor  who  bought  before  the 
record  date  would  (i)  lose  the  portjon  of  sales  load 
attributable  to  the  distribution  and  (li)  pay  taxes  on 
the  distribution  even  though  it  constituted  an 
immediate  partial  refund  of  the  money  just  invested. 
These  facts  were  often  not  disclosed  to  the  investor. 
/d.  See  oho  NASD  Rules  of  Fair  Practice.  Art.  ill, 
section  26(e). 

•  See  generally  H.R,  Rep.  No.  2337,  supra  note  6, 
at  195:  Investment  Company  Act  Rel,  No.  6735 
(October  a  1971 )  (36  FR  19516  (October  7. 1971 )). 

">  Pub.  L.  99-514,  section  651, 100  StaL  2294 
(1986). 

' '  See  generally  section  4982(c).  In  determining 
dividends  paid  during  the  calendar  year,  the  RIC 
may  also  include  dividends  declared  in  December 
with  a  December  record  date,  as  long  as  such 
dividends  are  paid  by  the  following  February  Ist. 
H.R.  Rep.  No.  841.  99th  Cong..  3d  Sess..  11-244  (1986). 
See  also  IRC.  seclion  8S2(o/(e). 

' '  IRC.  section  4982.  A  RIC  may  also  l)c  subject 
to  the  Excise  Tax  if  it  did  not  make  certain  other 
distributions;  e.g..  the  term  "required  distribution" 
under  the  Code  includes  97%  of  a  RICs  ordinary 
income  for  the  calendar  year.  LR.C.  section  49a2(b). 
Note  also  that  the  Tax  Reform.  Act  of  1986  removes 
the  distinction  between  short-  and  long-term  capital 
gains  for  purposes  of  determining  applicable  tax 
rates.  Pub.  L  99-514,  section  301. 100  Stat,  at  2216. 
The  structure  has  been  retained  in  order  to  reinstate 
a  capital  gains  rale  differential  in  the  event  of  a 
future  tax  rate  increase.  H.R.  Rep.  No.  841.  supra 
note  11. 11-105-06. 


Excise  Tax  in  effect  requires  a  RIC  to 
make  a  long-term  capital  gains 
distribution  by  the  close  of  the  calendar 
year. '3  The  Excise  Tax  is  imposed  on 
undistributed  amounts  of  the  Required 
Distribution  '*  and  must  be  paid  to  the 
Internal  Revenue  Service  by  the 
following  March  15th.  •» 

The  purpose  of  the  Excise  Tax  is  to 
encourage  distributions  during  the 
calendar  year  in  which  they  are  earned 
so  that  they  will  be  subject  to  income 
taxes  to  the  investor  for  that  year,  rather 
than  for  subsequent  years.'*  Because 
many  RICs  would  need  to  make 
additional  distributions  to  receive  the 
favorable  tax  treatment  afforded  by 
Subchapter  M  of  the  Internal  Revenue 
Code  ("Code").'^  distributions  made  to 
satisfy  the  Required  Distribution  could 
lead  to  violations  of  section  19(b)  and 
rule  19b-l.  Thus,  unless  a  RICs  taxable 
year  ended  on  October  31st, '«  the  RIC 
would  be  forced  to  make  two 
distributions  with  respect  to  a  taxable 
year  in  order  not  to  be  subject  to  an 
additional  tax,  while  section  19(b)  and 
the  rule  generally  permit  only  one.'* 


'  •  The  Excise  Tax  is  imposed  on  the  excess  of  the 

"required  distribution  for  such  calendar  year"  over 
the  "distributed  amount  for  such  calerKlar  year." 
I.R.C.  section  4962(8).  "Distributed  amount" 
includes,  generally,  the  dividends  paid  duni^  the 
calendar  year  plus  amourvts  upon  which  corporate 
income  tax  is  Imposed  dunng  such  calendar  year. 
IJ^.C.  section  4982(c). 

"I.R.C.  section  4982(a). 

•»  LR.C.  section  4982(d). 

^*  See  generally  H.R.  Rep.  No.  841.  supro  note  H, 
at  11-242-44. 

'  Under  Subchapter  M.  there  would  be  no 


corporate  income  lax  on  the  ordinary  income  and 
short-term  capital  gains  earned  by  a  RIC  dunng  its 
taxable  year,  if  the  RIC  disUnbutes  90%  of  such 
income  and  gains  to  its  investors  by  the  close  of  its 
subsequent  taxable  Year  IRC.  sections  852.  855 
Such  dividend  distributions  are  treated  as  taxable 
income  to  the  investor,  generally  for  the  year  in 
which  they  are  received.  Taxation  on  long-term 
capital  gains  earned  during  a  RICs  taxable  year 
and  distributed  to  investors  would  h^  passed 
(Jhrough  in  a  similar  manner  however,  they  would 
be  taxable  income  to  the  investor  for  the  year  in 
which  they  were  earned.  See  generally  I  R.C 
sections  561.  852,  855.  For  undistributed  long  term 
capital  gains,  the  RIC  would  generally  deem  the 
gains  distributed  and  pay  the  applicable  tax.  with 
the  investor  generally  receiving  a  pro  rata  credit  for 
the  amount  paid.  See  generally  IRC.  sections  561. 
852.855. 

"  A  RIC  whose  fiscal  year  ends  November  30th 
or  December  31st  may  also  avoid  the  above 
dilemma  by  making  a  special  election  to  use  such 
year  ends,  rather  than  a  12-month  period  ended 
October  Slst.  for  purposes  of  meeting  the  Required 
Distribution.  IRC.  {  4982(eK4). 

"19/  Note,  however,  that  some  RICs,  because  of 
either  their  particular  taxable  year-end  or  individual 
performance,  could  possibly  make  the  additional 
distnbution  as  a  Spillover  Distribution  under 
paragraph  (a  j  of  rule  19b-l.  See  supro  note  4. 
Further,  even  though  a  RIC  might  arguably  make  a 
special  distribution  to  satisfy  the  Required 
Distribution  in  1987  as  a  result  of  "unforeseen 
circumstances"  [see  id.),  the  problem  might  still  be 
present  in  subsequent  years. 
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The  Commission  proposes  to  amend 
rule  19b-l  to  allow  a  RIC  to  make  one 
additional  distribution  of  long-term 
capital  gains  with  respect  to  its  taxable 
year  without  regard  to  the  timing  of  any 
Subchapter  M  distribution  where  the 
additional  distribution  is  necessary  to 
s.iti.sfy  the  Required  Distribution.  In  this 
w.iy,  investors  in  RICs  will  not  be 
harmed  through  payment  of  a  tax  which, 
but  for  the  rule's  proscription,  need  not 
he  assessed.  To  address  the  investor 
confusion  concern  of  section  19(b). '^  the 
new  provision  would  require  that  the 
source  of.  and  reason  for,  any 
distribution  made  pursuant  to  the 
Required  Distribution  be  clearly  set 
forth  in  the  notice  to  shareholders 
accompanying  the  distribution.*'  None 
of  the  other  purposes  underlying  section 
19(b)  or  rule  19b-l  would  be  undermined 
by  allowing  an  additional  distribution 
made  to  avoid  the  Excise  Tax. 

Such  a  distribution  would  not  affect 
the  investment  decisions  or  sales 
practices  of  a  RIC.  In  addition,  any 
expense  incurred  because  of  the 
additional  distribution  should  be 
minimal,  especially  when  weighed 
against  the  4%  Excise  Tax. 

Additionally,  the  Commission 
proposes  to  change  the  references  in 
rule  19b-l  from  the  "Internal  Revenue 
Code  of  1954"  to  the  "Internal  Revenue 
Code  of  1986."  «* 

Cost/Benefit  of  Proposed  Action 

The  Commission  believes  that  the 
proposed  amendment  to  rule  19b-l 
would  not  impose  additional  burdens  on 
the  affected  RICs  and  would  reduce  the 
costs  that  they  may  incur  by  eliminating 
the  need  to  file  exemptive  applications. 
The  Commission  also  would  benefit 
because  its  staff  would  not  have  to 
review  new  applications  requesting 
exemptive  relief.  Comments  are 
requested,  however,  on  these  matters 
and  on  the  costs  or  benefits  of  any  other 
aspect  of  the  proposed  action. 


*"  See  supra  note  S  and  accompanying  text. 

"  Such  a  disclosure  is  contemplated  by  t^le  19«- 
\{g\  under  the  Act.  which  states:  "The  purpose  of 
(rule  19a-l)  *  '  *  is  to  afford  aecunty  holders 
adequate  disclosure  of  the  sources  from  which 
dividend  payments  are  made.  Nothing  in  this  rule 
shall  '  '  'prohibit  the  inclusion  in  any  written 
statement  of  additional  information  in  explanation 
of  the  information  required  by  this  rule. "  17  CFR 
270  19a-1(g|  (Emphasis  added  )  Rule  19a-1 
prescribes  the  form  of.  and  information  to  be 
contained  In.  the  written  statement  required  by 
section  19(a)  of  the  Act  (15  US  C.  80«-19(a)). 
Section  19(a)  requires  any  distribution  by  an 
investment  company  to  t>e  accompanied  by  ■ 
wnllen  statement  disclosing  its  source. 

"  See  Pub.  L  90-514.  section  1(a).  100  Stat,  at 
20BS. 


Sumniiirv  of  Initial  Rejjulatory 
Klexibihty  Act  Analysis 

The  Commission  has  prepared  an 
Initial  Regulatory  Flexibility  Analysis 
("Analysis")  in  accordance  with  5  U.S.C. 
603  regarding  the  proposed  amendment 
to  rule  19b-l.  The  Analysis  explains  that 
the  proposed  amendment  would  allow 
certain  RICs  to  make  one  additional 
distribution  of  long-term  capital  gains 
with  respect  to  a  taxable  year  where 
failure  to  make  the  distribution  may 
result  in  a  special  excise  tax.  It  states 
that  the  proposed  amendntent  is 
intended  to  continue  to  protect  investors 
from  the  abuses  that  led  to  the 
enactment  of  section  19(b)  and  the 
adoption  of  the  rule,  and  will 
significantly  reduce  the  number  of 
exemptive  applications  filed  with  the 
Commission  requesting  relief  to 
distribute  long-term  capital  gains  more 
frequently  than  once  with  respect  to  any 
taxable  year.  Further,  the  Analysis 
indicates  that  no  additional  reporting  or 
recordkeeping  requirements  would  be 
imposed  by  the  proposal  but  that,  for 
those  RICs  desiring  to  rely  on  the 
proposal,  specific  disclosure  to  investors 
would  be  required.  To  the  extent  that 
the  proposed  amendment  would 
eliminate  the  need  for  RICs  to  file 
applications  seeking  exemption  from 
section  19(b)  and  the  rule,  it  will  reduce 
the  costs  incurred  by  smaller  entities  in 
preparing  and  filing  exemptive 
applications.  The  Analysis  notes  that 
the  Commission  has  considered  certain 
significant  alternatives,  including 
permitting  small  investment  companies 
to  make  unlimited  capital  gaiiis 
distributions  or  exempting  them  from 
the  requirement  that  an  explanation  of 
the  distribution  be  provided  to 
shareholders.  The  Analysis  states, 
however,  that  the  Commission  does  not 
believe  that  these  alternatives  are 
consistent  with  the  statute,  legislative 
intent,  or  the  protection  of  investors.  A 
copy  of  the  Analysis  may  be  obtained 
by  contacting  Meryl  Dewey,  Esq.,  Mail 
Stop  5-2.  Securities  and  Exchange 
Commission.  450  Fifth  Street  NW.. 
Washington,  DC  20549. 

Paperwork  Reduction  Act 

The  notice  information  required  by 
the  proposed  amendment  to  rule  19b-l 
has  been  submitted  to  the  Office  of 
Management  and  Budget. 

Ust  of  Subjects  in  17  CFR  Part  270 

Investment  companies.  Reporting  and 
recordkeeping  requirements.  Securities. 


Text  of  Proposed  Amendments  to  Rule 

PART  270— RULES  AND 
REGUl-ATIONS.  INVESTMENT 
COMPANY  ACT  OF  1940 

Part  270  of  Chapter  II  of  Title  17  of  the 
Code  of  Federal  Regulations  is  amended 
as  shown. 

1.  The  authority  citation  for  Part  270 
continues  to  read  as  follows; 

Authority:  Sees.  6(c)  (15  U.S.C.  80a-6(c)).  19 
(a)  and  (b)  (15  U.S.C  80a-19  (a)  and  (b)).  and 
38(a)  (15  U.S.C.  80a-37(a)). 

2.  By  amending  5  270.19b-l  by 
revising  paragraphs  (a)  and  (c)(l)(iii), 
and  adding  a  new  paragraph  (f)  as 
follows: 

§  270  19t>-1     Frequency  ol  distribution  of 

capital  gains 

(a)  No  registered  investment  company 
which  is  a  "regulated  investment 
company"  as  defined  in  Section  851  of 
the  Internal  Revenue  Code  of  1986 
("Code")  shall  distribute  more  than  one 
capital  gain  dividend  ("distribution"),  as 
defined  in  section  852(b)(3)(C)  of  the 
Code,  with  respect  to  any  one  taxable 
year  of  the  company,  other  than  a 
distribution  pursuant  to  section  855  of 
the  Code  which  is  supplemental  to  the 
prior  distribution  with  respect  to  the 
same  taxable  year  of  the  company  and 
which  does  not  exceed  10%  of  the 
amount  of  such  prior  distribution. 

•  •**.* 

(c)  •   '  * 

(1)  *  *  * 

(iii)  The  sale  of  an  eligible  trust 
security  to  maintain  qualification  of  the 
Trust  as  a  "regulated  investment 
company"  under  section  851  of  the 
Code, 

•  *        *        •        • 

(f)  Notwithstanding  paragraph  (a)  of 
this  section,  a  registered  investment 
company  may  make  one  additional 
distribution  of  long-term  capital  gains, 
as  defined  in  the  Code:  Provided.  That: 

(1)  Failure  to  make  such  distribution 
would  result  in  the  assessment  of  a 
special  tax  under  section  4982  of  the 
Code:  and 

(2)  The  source  of  and  reason  for  the 
distribution  is  clearly  identified  in  an 
accompanying  notice  to  shareholders. 

By  the  Commission. 
Shiriey  E.  Hollis, 
Assistant  Secretary. 
lune  5. 1987, 
[FR  Doc  87-13380  Filed  6-11-87;  8:45  am) 
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DEPARTMENT  OF  JUSTICE 

Parole  Commission 

i 

28  CFR  Part  2 

Paroling,  Recommitting  and 
Supervising  Federal  Prisoners 

AGENCY:  Parole  Commission,  justice. 
action:  Proposed  rule  and  request  for 
comments. 


summary:  The  Parole  Commission 
proposes  to  make  a  revision  to  the 
general  notes  accompanying  its  paroling 
policy  guidelines  contained  in  28  CFR 
2.20  by  deleting  a  provision  relating  to 
crime  sprees.  The  change  is  intended  to 
eliminate  uneven  and  inconsistent 
interpretation  of  the  provision. 
DATE:  Public  comment  must  be  received 
by  July  13, 1987. 

ADDRESS:  Comments  should  be 
addressed  to:  Alan  J.  Chaset,  Depuly 
Director  of  Research  and  Program 
Development.  U.S.  Parole  Commission. 
5550  Friendship  Blvd..  Chevy  Chase. 
Maryland  20815.  Telephone  (301)  492- 
5980. 

FOR  FURTHER  INFORMATION  CONTACT: 
Alan  [.  Ch.ispt.  Telephone  (301)  492- 
5980. 

SUPPLEMENTAHV  INFORMATION:  General 
Note  7  of  Subchapter  A,  Chapter 
Thirteen  of  the  paroling  policy 
guidehnes  contained  in  28  CFR  2.20 
provides  guidance  for  the  grading  of 
state  offenses  that  are  sufficiently 
related  to  the  instant  federal  offense  "in 
time  or  nature  to  be  considered  as  part 
of  the  same  episode,  course,  or  spree  of 
criminal  conduct."  The  note  continues 
that  such  conduct  "shall  be  considered 
as  an  aggravating  factor  by  being  graded 
on  the  severity  scale  as  if  part  of  the 
current  federal  offense  behavior." 
Further,  according  to  the  note,  any  "time 
spent  in  custody  on  the  state  offense(s) 
shall  be  credited"  for  the  purposes  of  the 
parole  release  guidelines. 

It  has  been  the  experience  of  the 
Parole  Commission  that  this  provision's 
wording  has  led  to  uneven  application 
and  that,  rather  than  attempting  to 
revise  the  language,  it  would  be 
preferable  to  delete  the  provision  in  full. 
It  is  the  determination  of  the 
Commission  that  other  rules,  notes  and 
provisions  in  the  guidelines  are 
sufficient  to  provide  guidance  for 
determining  the  appropriate  severity 
level  for  related  state  offenses 
committed  as  part  of  a  crime  spree. 

The  proposes  rule  change  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act. 


Lists  of  Subjects  in  28  CFR  Part  2 

Administrative  practice  and 
procedure.  Prisoners,  Probation  and 
parole. 


PART  2— (AMENDED] 


t 


28  CFR  Part  2  is  amended  as  follows: 

1.  The  authority  citation  for  28  CFR 
Part  2  continues  to  read: 

Authority:  18  U.S.C.  4203(a)(l]  a^d  • 
4204(a)(6). 

2.  It  is  proposed  to  revise  the  General 
Notes  in-Subchapter  A,  Chapter 
Thirteen  of  the  paroling  policy 
guidelines  of  28  CFR^.20  by  removing 
General  Note  7. 

Dated:  May  29. 1987. 
Benjamin  F.  Baer, 
Chairman.  JJS-  Parole  Commission. 
[FR  Doc.  87-13459  Filed  6-11-87;  8:45  amj 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  925 

Permanent  State  Regulatory  Program 
Of  Missouri;  Consideration  of 
Modifications  of  Deadline  for  Blaster 
Certification 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSMRE), 
Interior. 

ACTION:  Proposed  rule.  t 


SUMMARY:  At  the  State's  request 
OSMRE  is  considering  modifying  the 
deadline  for  Missouri  to  submit  a 
program  amendment  addressing  blasting 
certification  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA). 

DATE:  Written  comments  not  received 
on  or  before  4:00  p.m.,  July  13. 1987.  will 
not  necessarily  be  considered. 

ADDRESSES:  Written  comments  must  be 
mailed  or  hand  delivered  to:  Mr. 
William  J.  Kovacic,  Director.  Office  of 
Surface  Mining  Reclamation  and 
Enforcement.  Kansas  City  Field  Office. 
1103  Grand  Avenue.  Room  502,  Kansas 
City,  Missouri  64106. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  William  J.  Kovacic.  Director,  Office 
of  Surface  Mining  Reclamation  and 
Enforcement,  Kansas  City  Field  Office, 
1103  Grand  Avenue  Room  502,  Kansas 
City,  MO  64106,  Telephone:  (816)  374- 
5527. 


SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Secretary  of  the  Interior  approved 
the  Missouri  program  on  November  21, 
1980  (45  FR  77017).  Information  pertinent 
to  the  general  background  and  revisions, 
to  the  permanent  program  submission, 
as  well  as  the  Secretary's  findings,  the 
-     disposition  of  comments  and  a  detailed 
explanation  of  the  conditions  of 
approval  of  the  Missouri  program  can  be 
found  in  the  November  21, 1980  Federal 
Register  (45  FR  77017).  Subsequent 
actions  concerning  proposed 
amendments  and  the  conditions  of 
approval  are  codified  at  30  CFR  925.ia 
925.15  and  925.16.  OSMRE  requests 
comments  on  this  proposed  extension. 

On  March  4, 1983,  OSMRE  issued  final 
rules  effective  April  14, 1983, 
establishing  the  Federal  standards  for 
the  training  and  certification  of  blasters 
at  38  CFR  Part  850  (48  FR  9486).  Section 
850.12  of  these  regulations  stipulates 
that  the  regulatory  authority  in  each 
State  with  an  approved  program  under 
SMCRA  shall  develop  and  adopt  a 
program  to  examine  and  certify  all 
persons  who  are  directly  responsible  for 
the  use  of  explosives  in  a  surface  coal 
mining  operation  within  12  months  after 
approval  of  a  State  program  or  within  12 
months  after  publication  date  of 
OSMRE's  rule  at  30  CFR  Part  850, 
whichever  is  later.  In  the  case  of 
Missouri's  program,  the  applicable  date 
is  12  months  after  publication  date  of 
OSMRE's  rule,  or  March  4, 1984. 

On  August  6, 1984,  Missouri  advised 
OSMRE  that  it  wpuld  be  unable  to  meet 
the  March  4, 1984.  deadline  and 
requested  a  one  year  extension  to 
develop  and  adopt  a  blaster  certification 
program.  On  October  28. 1984.  OSMRE 
granted  Missouri  an  extension  to  August 
6,  1985  (49  FR  43055). 

On  August  4, 1985.  the  Director  of  the 
Missouri  Land  Reclamation  Commission 
advised  OSMRE  that  the  State  would 
require  another  extension  of  time  to 
submit  its  blaster  training  and 
examination  program  (Administrative 
Record  MO-282).  On  November  15, 1985, 
OSMRE  granted  Missouri  an  extension 
to  August  6,  1986  (50  FR  47219). 

By  a  letter  dated  March  13, 1986,  the 
Missouri  Land  Reclamation  Commissioh 
formally  submitted  a  proposed 
regulatory  amendment  pursuant  to  30 
CFR  732.17  addressing  blasting  and 
blaster  certification.  In  a  letter  dated 
September  18, 1986,  Missouri  requested 
the  withdrawal  from  consideration  of 
the  program  amendment  addressing 
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blasting  and  blaster  certification. 
OSMRE  granted  this  request. 

II.  Proposal  to  Extend  Deadline 

In  a  letter  dated  April  10. 1986,  the 
Director  of  the  Missouri  Land 
Reclamation  Commission  provided 
OSMRE  with  a  revised  schedule  and 
requested  the  deadline  be  extended  to 
June  30, 1988  for  the  submission  of 
regulations  and  a  program  for  blaster 
training,  examination  and  certification 
(Administrative  Record  No.  MO-309). 

In  accordance  with  the  State's 
request.  OSMRE  is  proposing  that  the 
deadline  for  the  State  to  submit  a 
program  amendment  for  these 
conditions  be  extended  to  June  30, 1988 
for  30  CFR  925.16(i)(l)(i).  OSMRE 
requests  comments  on  this  proposed 
extension. 

III.  Additional  Determinations 

1.  Compliance  with  the  National 
Environment  Policy  Act:  The  Secretary 
has  determined  that,  pursuant  to  section 
702  (d)  of  SMCRA.  30  U.S.C.  1292(d),  no 
environmental  impact  statement  need  be 
prepared  on  this  rulemaking. 

Z£xecutive  Order  No.  12291  and  the 
Regulatory  Flexibility  Act:  On  August 
28, 1981,  the  Office  of  Management  and 
Budget  (OMB)  granted  OSMRE  an 
exemption  from  sections  3.  4,  7,  and  8  of 
Executive  Order  12291  for  actions 
directly  related  to  approval  or 
conditional  approval  of  State  regulatory 
programs.  Therefore,  this  action  is 
exempt  from  preparation  of  a  Regulatory 
Impact  Analysis  and  Regulatory  review 
by  OMB. 

The  Department  of  the  Interior  has 
determined  that  this  rule  would  not  have 
significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  This  rule  would  not 
impose  any  new  requirements;  rather  it 
would  ensure  that  existing  requirements 
established  by  SMCRA  and  the  Federal 
rules  would  be  met  by  the  State. 

3.  Paperwork  Reduction  Act:  This  rule 
does  not  contain  information  collection 
requirements  that  require  approval  by 
the  OMB  under  44  U.S.C.  3507. 

List  of  Subjects  in  30  CFR  Part  925 

Coal  mining.  Intergovernmental 
relations.  Surface  mining.  Underground 
mining. 

Dated:  May  29.  1987. 
Raymond  L.  Lowrie. 

Assistant  Director.  Western  Field  Operations. 
(FR  Doc.  87-13492  Filed  6-1-87:  8:45  am) 
BILLIMO  CODE  4310-OS-M 


30  CFR  Part  925 

Permanent  State  Regulatory  Program 
of  Missouri:  Consideration  of 
Modifications  of  Deadline  for 
Conditions  of  Amendment  Approval 

agency:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSMRE). 

Interior. 

action:  Proposed  rule. 

SUNHMARV.  At  the  State's  request 
OSMRE  is  considering  modifying  the 
deadline  for  Missouri  to  meet  two 
conditions  of  approval  of  an  amendment 
of  its  State's  permanent  regulatory 
program  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA).  The  conditions  concern 
revegetation  success  standards  for  trees 
and  shrubs  and  penalty  assessment 
process. 

date:  Written  comments  not  received 
on  or  before  4:00  p.m..  July  13. 1987,  will 
not  necessarily  be  considered. 
addresses:  Written  comments  must  be 
mdiltfd  or  hand  delivered  to: 
Mr.  William  ).  Kovacic,  Director.  Office 
of  Surface  Mining  Reclamation  and 
Enforcement.  Kansas  City  Field 
Office,  1103  Grand  Avenue,  Room  502. 
KansHS  City.  Missouri  MIOfi 
FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  William  ).  Kovacic,  Director.  Office 
of  Surface  Mining  Reclamation  and 
Enforcement.  Kansa?  City  Field 
Office.  1103  Grand  Avenue.  Room  502. 
Kansas  City.  Missouri  64106, 
Telephone:  (816)  374-5527. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Secretary  of  the  Interior  approved 
the  Missouri  program  on  November  21, 
1980  (45  FR  77017).  Information  pertinent 
to  the  general  background  and  revisions, 
to  the  permanent  program  submission, 
as  well  as  the  Secretary's  findings,  the 
disposition  of  comments  and  a  detailed 
explanation  of  the  conditions  of 
approval  of  the  Missouri  program  can  be 
found  in  th  November  21. 1980.  Federal 
Register  (45  FR  77017).  Subsequent 
actions  concerning  proposed 
amendments  and  the  conditions  of 
approval  are  codified  at  30  CFR  925.10. 
925.15  and  925.16. 

By  a  letter  dated  March  13. 1986.  the 
Missouri  Land  Reclamation  Commission 
formally  submitted  proposed  regulatory 
amendments  for  OSMRE's  approval 
pursuant  to  30  CFR  732.17 
(Administrative  Record  MO-308).  On 
January  7. 1987.  the  Secretary 
conditionally  approved  the  Missouri 
program  amendment  (52  FR  534).  The 
conditions  are  as  follows: 


Section  925. 16  Required  program 
amendments. 

(j)  By  February  28. 1988.  Missouri  shall 
revise  its  regulations  at  10  CSR  40-2  090(6)  or 
otherwise  propose  to  amend  its  program  to  be 
consistent  with  the  Federal  provisions  at  30 
CFR  715.20(f).  Missouri's  initial  program 
regulations  at  10  CSR  40-2.090(6)  concerning 
revegetation  requirements  must  retain  the 
requirement  that  the  revegetation  success 
standard  be  met  for  two  growing  seasons. 

(k)  By  August  30.  1987.  Missouri  shall 
submit  revisions  to  its  surface  coal  mining 
reclamation  regulations  to  require  that 
informal  assessment  conferences  be  held 
within  a  set  time  period  from  the  date  of 
issuance  of  the  proposed  assessment  or  the 
end  of  the  abatement  period,  whichever  is 
later.  Missouri  shall  include  at  10  CSR  40- 
8.040(8)(B)  a  proviso  that  failure  to  hold  such 
conferences  within  that  time  period  shall  not 
be  grounds  for  dismissal  and  establishment 
at  10  CSR  40-8.040(8)  a  date  by  which  any 
penalty  Tinally  assessed  in  a  settlement 
arrangement  must  be  paid  and  the 
consequences  of  failure  to  pay  by  that  date. 

II.  Proposal  to  Extend  Deadline 

By  a  letter  dated  April  9, 1987, 
Missouri  proposed  an  extension  of  the 
deadlines  outlined  in  30  CFR  925.16  (j) 
and  (k).  The  State  is  presently 
conducting  extensive  regulatory 
revisions  in  response  to  an  OSMRE 
letter  sent  pursuant  to  30  CFR  732.17(d). 
The  State  indicated  it  wishes  to  revise 
the  appropriate  regulations  as  a  result  of 
the  program  conditions  in  combination 
with  this  regulatory  reform  effort. 

In  accordance  with  the  State's 
request,  OSMRE  is  proposing  that  the 
deadline  for  the  State  to  submit  a 
program  amendment  for  these 
conditions  be  extended  to  October  31, 
1988  for  30  CFR  925.16(j)  and  April  30, 
1988  for  30  CFR  925.16(k).  OSMRE 
requests  comments  on  this  proposed 
extension. 

III.  Additional  Determinations 

1.  Compliance  with  the  National 
Environmental  Policy  Act:  The 
Secretary  has  determined  that,  pursuant 
to  section  702(d)  of  SMCRA.  30  U.S.C. 
1292(d).  no  environmental  impact 
statement  need  be  prepared  on  this 
rulemaking. 

2.  Executive  Order  No.  12291  and  the 
Regulatory  Flexibility  Act:  On  August 
28. 1981,  the  Office  of  Management  and 
Budget  (OMB)  granted  OSMRE  an 
exemption  from  sections  3.  4,  7,  and  8  of 
Executive  Order  12291  for  actions 
directly  related  to  approval  or 
conditional  approval  of  State  regulatory 
programs.  Therefore,  this  action  is 
exempt  from  preparation  of  a  Regulatory 
Impact  Analysis  and  Regulatory  review 
by  OMB. 
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The  Department  of  the  Interior  has 
determined  that  this  rule  would  not  have 
significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  This  rule  would  not 
impose  any  new  requirements;  rather  it 
would  ensure  that  existing  requirements 
established  by  SMCRA  and  the  Federal 
rules  would  be  met  by  the  State. 

3.  Paperwork  Reduction  Act:  This  rule 
does  not  contain  information  collection 
requirements  that  require  approval  by 
the  OMB  under  44  U.S.C.  3507. 

List  of  Subjects  in  30  CFR  Part  925 

Coal  mining.  Intergovernmental 
relations.  Surface  mining.  Underground 
mining. 

Dated;  May  29, 1987. 
Raymond  L.  Lowrie. 

Assistant  Director,  Western  Field  Operations. 
(FR  Doc.  87-13493  Filed  6-11-87:  8:45  am] 

BILING  CODE  431(M)5-M 


DEPARTMENT  OF  EDUCATION 

Office  of  Elementary  and  Secondary 
Education 

34  CFR  Part  222 

Assistance  for  Local  Educational 
Agencies  in  Areas  Affected  by  Federal 
Activities  and  Arrangements  for 
Education  of  Children  Where  Local 
Educational  Agencies  Cannot  Provide 
Suitable  Free  Public  Education 

agency:  Department  of  Education. 
action:  Extension  of  Comment  Period. 


summary:  On  May  1, 1987.  the 
Department  of  Education  published  in 
the  Federal  Register  a  notice  of 
proposed  rulemaking  (NPRM)  related  to 
sections  2.  3,  and  4  of  Pub.  L.  81-874.  the 
Impact  Aid  Program,  which  provided  a 
comment  period  ending  June  15. 1987  (52 
FR  16144-16155).  A  number  of 
commenters  asked  for  an  extended 
comment  period  so  that  the  proposed 
regulations  could  be  studied  more 
extensively.  Most  commenters  requested 
an  extension  of  the  comment  period 
until  October  1. 1987. 

The  Secretary  believes  that  the  45-day 
comment  period  provided  in  these 
proposed  rules  has  afforded  ample  time 
within  which  to  study  the  effects  of  the 
provisions  related  to  sections  3  and  4. 
The  preamble  to  the  NPRM  describes 
fully  the  changes  that  would  affect 
applicants,  which  primarily  are 
straightforward  definitional  changes.  In 
addition,  at  the  time  of  publication  of 
the  NPRM,  section  3  applicants  already 
had  available  all  data  necessary  to 


calculate  the  effects  of  the  proposed 
rules,  because  they  had  to  have  these 
same  data  in  order  to  file  their 
applications  for  FY  1987.  The  Secretary 
has  therefore  decided  not  to  extend  the 
comment  period  for  the  provisions  of  the 
proposed  regulations  that  relate  to 
sections  3  and  4,  which  are  proposed  to 
be  effective  for  fiscal  year  (FY)  1987. 

However,  the  Secretary  is  extending 
the  comment  period  for  Subpart  J  until 
July  15, 1987.  Subpart  J  relates  to  section 
2  and  was  not  proposed  to  be  effective 
until  FY  1988.  The  comment  period  for 
Subpart  J  can  thus  be  extended,  in  order 
to  allow  additional  time  for  public 
review  of  the  more  lengthy  and 
comprehensive  section  2  eligibility  and 
entitlement  provisions,  without  delaying 
its  proposed  effective  date. 
date:  The  comment  period  for  proposal 
Subpart  J  openly  is  extended  until  July 
15,1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  David  G.  Phillips,  Division  of  Impact 
Aid.  Department  of  Education.  400 
Maryland  Avenue,  SE..  Washington.  DC 
20202-6272.  Telephone  (202)  732-^52. 

Dated  June  10. 1987. 
WUiiam  J.  Bennett, 
Secretary  of  Education. 
[PR  Doc.  87-13596  Filed  6-11-87;  8:45  am] 

BILUNG  CODE  4000-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

(A-1-FRL-3217-8J  ; 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  States 
of  Connecticut,  Massachusetts,  New 
Hampshire,  Rhode  Island,  and 
Vermont;  Stack  Height  Reviews 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

summary:  EPA  is  proposing  to  approve 
declarations  by  Connecticut. 
Massachusetts.  New  Hampshire.  Rhode 
Island  and  Vermont  that  recent 
revisions  to  EPA's  stack  height 
regulations  do  not  necessitate  revisions 
to  State  Implementation  Plans  (SIPs)  in 
those  states.  Each  state  was  required  to 
review  its  SIP  for  consistency  within 
nine  months  of  final  promulgation  of  the 
stack  height  regulations.  The  intended 
effect  of  this  action  is  to  formally 
document  that  these  states  have 
satisfied  their  obligations  under  Section 
406  of  the  Clean  Air  Act  to  review  their 
SIPs  with  respect  to  EPA's  revised  stack 
height  regulations. 


DATES:  Comments  must  be  received  on 
or  before  July  13, 1987. 

ADDRESSES:  Comments  may  be  mailed 

to  Louis  F.  Gitto.  Director,  Air 
Management  Division  (AAA-2311).  U.S. 
Environmental  Protection  Agency,  JFK 
Federal  Bldg.,  Boston.  MA  02203." Copies 
of  the  submissions  and  EPA's  evaluation 
are  available  for  public  inspection 
during  normal  business  hours  at  the 
Environmental  Protection  Agency,  Room 
2312.  JFK  Federal  Building.  Boston.  MA 
02203.  Copies  of  each  state's  submission 
are  available  for  public  inspection  at  its 
respective  office,  as  follows:  The 
Connecticut  Department  of 
Environmental  Protection.  Air 
Compliance  Unit.  State  Office  Building. 
Hartford,  CT  06115;  the  Massachusetts 
Department  of  Environmental  Quality 
Engineering,  Eighth  Floor,  One  Winter 
Street,  Boston,  MA  02108;  the  New 
Hampshire  Air  Resources  Division,  64  N. 
Main  St.,  Concord,  NH  03302;  the  Rhode 
Island  Department  of  Environmental 
Management.  Division  of  Air  and 
Hazardous  Materials,  Room  204.  45 
Davis  St.,  Providence.  RI  02908;  and  the 
Vermont  Agency  of  Environmental 
Conservation.  103  South  Main  St., 
Waterbur>'.  VT  05676. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  S.  Perkins,  (617)  565-3225;  FTS 

835-3225. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  February  8. 1982  (47  FR  5864),  EPA 
promulgated  final  regulations  limiting 
stack  height  credits  and  other  dispersion 
techniques  as  required  by  section  123  of 
the  Clean  Air  Act  (the  Act).  These 
regulations  were  challenged  in  the  U.S. 
Court  of  Appeals  for  the  D.C.  Circuit  by 
the  Sierra  Club  Legal  Defense  Fund.  Inc., 
the  Natural  Resources  Defense  Council. 
Inc..  and  the  Commonwealth  of 
Pennsylvania  in  Sierra  Club  v.  EPA,  719 
F.2d  436  (D.C.  Cir.  1983).  On  October  11. 
1983.  the  court  issued  its  decision 
ordering  EPA  to  reconsider  portions  of 
the  stack  height  regulations,  reversing 
certain  portions,  and  upholding  other 
portions. 

On  February  28, 1984.  the  electric 
power  industry  filed  a  petition  for  a  writ 
of  certiorari  with  the  U.S  Supreme 
Court.  On  July  2, 1984,  the  Supreme 
Court  denied  the  petition,  104  S.Ct.  3571 
(1984),  and  on  July  18. 1984,  the  Court  of 
Appeals'  mandate  was  formally  issued, 
implementing  the  court's  decision  and 
requiring  EPA  to  promulgate  revisions  to 
the  stack  height  regulations  within  six 
months.  The  promulgation  deadline  was 
ultimately  extended  to  June  27, 1985. 
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Revisions  to  the  stack  height 
regulations  were  proposed  on  November 
9, 1984  (49  PR  44878)  and  Tmalired  on 
July  8. 1985  (50  PR  27892).  The  revisions 
redefine  a  number  of  specific  terms 
including  "excessive  concentrations," 
"dispersion  Ie<;hnique8,"  "nearby."  and 
other  important  concepts,  and  modified 
some  of  the  bases  for  determining  good 
engineering  practice  (GEP)  stack  height. 

Pursuant  to  secUon  406(d)(2)(B)  of  the 
Act.  all  states  were  required  to  (1) 
review  and  revise,  as  necessary,  their 
state  implementation  plans  (SlPs)  to 
include  provisions  that  limit  stack  height 
credit  and  dispersion  techniques  in 
accordance  with  the  revised  regulations 
and  (2)  review  all  existing  emission 
limitations  to  determine  whether  any  of 
these  limitations  have  been  affected  by 
stack  height  credits  above  GFJP  or  any 
other  dispersion  techniques.  For  any 
limitations  so  affected,  states  were  to 
prepare  revised  limitations  consistent 
with  their  revised  SIPs.  All  SIP  revisions 
and  revised  emission  limits  were  to  be 
submitted  to  EPA  within  9  months  of 
promulgation  of  the  revised  stack  height 
regulations,  as  required  by  section  406. 

Subsequently,  EPA  issued  detailed 
guidance  on  carrying  out  the  necessary 
reviews.  For  the  review  of  emission 
limitations,  stales  were  to  prepare 
inventories  of  stacks  greater  than  65 
meters  in  height  and  sources  with 
emissions  of  sulfur  dioxide  (SO2)  in 
excess  of  5,(XX)  tons  per  year.  These 
limits  correspond  to  the  de  minimis  GEP 
stack  height  and  the  de  minimis  SOi 
emissions  exemption  from  prohibited 
dispersion  techniques.  These  sources 
were  then  to  be  subjected  to  detailed 
review  for  conformance  with  the  revised 
regulations.  State  submissions  to  EPA 
were  to  contain  an  evaluation  of  each 
stack  and  source  in  the  inventory. 

State  Submissions 

EPA  has  received  reviews  submitted 
by  Connecticut.  Massachusetts,  New 
Hampshire,  Rhode  Island,  and  Vermont. 
The  Connecticut  review  was  received  on 
March  25. 1986;  the  Massachusetts 
review  on  April  9, 1966;  the  New 
Hampshire  review  on  March  31, 1986; 
the  Rhode  Island  review  on  April  1, 
1986;  and  the  Vermont  review  on  March 
26. 1986.  Additional  material  was 
received  from  Connecticut  on  May  30, 
and  June  2, 1986;  from  Massachusetts  on 
June  30. 1986;  and  from  New  Hampshire 
on  July  31. 198a 

Each  state  has  concluded  that  its  SIP 
includes  provisions  that  limit  stack 
height  credits  and  dispersion  techniques 
in  accordance  with  the  revised  EPA 
stack  height  regulations.  They  also 
found  that  no  existing  emission 
limitations  have  been  affected  by  stack 


height  credits  greater  than  GEP  or  any 
other  prohibited  dispersion  techniques. 
A  summary  of  each  state's  findings  is 
provided  below. 

Connecticut 

Connecticut  is  in  the  process  of 
revising  its  new  source  review 
regulations  to  meet  current  EPA 
regulations.  EPA  has  reviewed  draft 
regulations  and  is  satisfied  that  the 
relevant  definitions  are  consistent  with 
the  EPA  stack  height  regulations.  Since 
the  new  Connecticut  regulations  will  be 
submitted  soon  as  a  SIP  revision,  no 
separate  action  on  the  stack  height 
language  will  be  taken  at  this  time.  In 
the  interim.  Connecticut  has  assured 
EPA  that  it  will  follow  the  revised  EPA 
regulations. 

Connecticut  reviewed  28  stacks  for 
GEP  stack  height  and  10  sources  for 
prohibited  dispersion  techniques.  The 
state  found  no  emission  limitations 
affected  by  stack  height  credits  above 
GEP  or  any  other  dispersion  technique. 

Massachusetts 

Massachusetts  found  its  existing  stack 
height  language  was  in  accordance  with 
EPA's  revised  regulations.  However,  to 
ensure  a  clear  understanding. 
Massachusetts  has  submitted  a  letter, 
dated  June  24. 1986.  committing  to 
interpret  its  stack  height  language 
consistent  with  EPA's  revised 
regulation.  This  letter  will  be 
incorporated  by  reference  into  the 
Massachusetts  SIP. 

Massachusetts  reviewed  48  stacks  for 
prohibited  stack  height  and  10  sources 
for  prohibited  dispersion  techniques. 
The  state  found  no  emission  limitations 
affected  by  stack  height  credits  above 
GEP  or  any  prohibited  dispersion 
technique. 

New  Hampshire 

New  Hampshire  also  found  its 
existing  stack  height  language  was  in 
accordance  with  EPA's  revised 
regulations.  New  Hampshire  has  also 
submitted  a  letter  committing  to 
interpret  its  stack  height  language 
consistent  with  EPA's.  This  letter,  dated 
July  25, 1986.  will  be  incorporated  by 
reference  into  the  New  Hampshire  SIP. 

New  Hampshire  revised  11  stacks  for 
prohibited  stack  height  credit  and  three 
sources  for  potential  dispersion 
techniques.  The  state  found  no  emission 
limitations  affected  by  stack  height 
credits  above  GEP  or  any  prohibited 
dispersion  technique. 

Rhode  Island 

Rhode  Island's  new  source  review 
program  was  revised  on  January  8. 1986 
(51  FR  755).  The  revision  contained  a 


commitment  letter  similar  to  the  ones 
described  above.  The  letter,  dated 
October  15, 1985,  was  incorporated  by 
reference  into  the  Rhode  Island  SIP. 

Rhode  Island  reviewed  one  stack  for 
prohibited  stack  height  credit  and  two 
sources  for  prohibited  dispersion 
techniques.  Ihe  state  found  no  emission 
limitations  affected  by  stack  height 
credits  above  GEP  or  any  prohibited 
dispersion  technique. 

Vermont 

Vermont  found  its  existing  stack 
height  language  is  in  accordance  with 
EPA's  revised  regulations.  The  state  has 
sent  a  letter,  dated  March  21, 1986, 
outlining  how  it  interprets  the  relevant 
definitions  at  least  as  stringently  as  EPA 
does.  This  letter  will  be  incorporated  by 
reference  into  the  SIP.  Vermont 
reviewed  two  stacks  for  prohibited 
stack  height  credit  and  found  no 
emission  limitations  affected  by  stack 
height  credits  above  GEP  or  any 
prohibited  dispersion  technique. 

EPA  Review 

fiPA  has  reviewed  each  state's 
submission  and  concurs  with  the 
conclusion  that  no  SIP  revisions  are 
necessary  as  a  result  of  EPA's  revised 
stack  height  regulations.  The  stack 
height  rules  of  Connecticut, 
Massachusetts,  New  Hampshire,  Rhode 
Island  and  Vermont  apply  to  all  new 
sources  and  modifications  as  required  in 
40  CFR  51.164.  as  well  as  existing 
sources  as  required  in  40  CFR  51.118. 
This  means  that  these  rules  apply  to  all 
sources  that  were  or  are  constructed, 
reconstructed  or  modified  subsequent  to 
December  31, 1970.  EPA  has  determined 
that  the  commitment  letters  regarding 
the  interpretation  of  the  stack  height 
rules  for  Massachusetts,  New 
Hampshire,  Rhode  Island  and  Vermont 
are  consistent  with  EPA's  requirements 
for  GEP  stack  height  and  dispersion 
techniques  as  revised  on  July  8, 1985.  As 
mentioned  above,  Connecticut's  rules 
will  be  formally  reviewed  as  part  of  a 
forthcoming  revision  to  its  new  source 
review  program.  Thus  Massachusetts. 
New  Hampshire.  Rhode  Island,  and 
Vermont  have  met  their  obligations 
under  Section  406  of  the  Act. 
Connecticut  has  met  its  obligations  with 
respect  to  the  review  of  emission  limits 
but  has  not  yet  with  respect  to  the  new 
source  review  portion.  Future 
rulemaking  on  Connecticut's  new  source 
review  rules  will  satisfy  this  remaining 
obligation. 

EPA's  detailed  review  and  approval  of 
the  technial  support  submitted  by  each 
state  is  contained  in  a  Technical 
Support  Document  which  summarizes 
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the  states'  findings  for  each  inventoried 
source.  This  document  is  available  for 
public  inspection  at  the  EPA  Regional 
Office  listed  in  the  ADDRESSES  section 
of  this  notice. 

EPA  intends  to  add  the  documented 
reviews  and  letters  regarding 
interpretation  of  stack  height  language 
to  the  appropriate  SIP  as  additional 
material.  This  will  ensure  a  clear  record 
of  the  state's  actions  and  intentions  in 
these  matters.  Since  the  states  did  not 
formally  revise  their  SIPs,  some  states 
have  not  gone  through  the  public  notice 
and  hearing  process  normally 
associated  with  a  SIP  revision.  Thus, 
prior  to  this  action,  there  has  only  been 
opportunity  for  public  comment  in 
Connecticut  and  Rhode  Island.  By 
publishing  this  proposed  approval  of  the 
reviews  and  soliciting  public  comment, 
EPA  is  ensuring  the  opportunity  for 
public  participation  in  this  process. 

Proposed  Action 

EPA  is  proposing  to  approve 
declarations  by  Connecticut, 
Massachusetts,  New  Hampshire,  Rhode 
Island,  and  Vermont  that  recent 
revisions  to  EPA's  stack  height 
regulations  do  not  necessitate  SIP 
revisions  in  those  states. 

Under  5  U.S.C.  §  605(b),  I  certify  that 
these  SIP  revisions  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
(See  46  FR  8709.) 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

List  of  Subjects  in  40  CFR  Part  52 
Air  pollution  control.  Sulfur  dioxide. 
Authority:  42  U.S.C.  7401-7642. 
Dated:  April  28.1987. 

Michael  R.  Deland, 

Regional  Administrator,  Region  I. 

|FR  Doc.  87-13478  Filed  6-11-87;  8:45  am] 
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40  CFR  Part  52 

[A-1-FRL-3217-91 

Approval  and  Promulgation  of  Plans; 
New  Hampshire;  Nashua  Carbon 
Monoxide  Attainment  Plan 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 


SUMMARV:  EPA  is  proposing  to  approve 
State  Implementation  Plan  revisions 
submitted  by  the  State  of  New 
Hampshire.  These  revisions  consist  of 
rulf  1  for  a  vehicle  inspection  and 


maintenance  program  for  .Nashua.  New 
Hampshire  and  eleven  surrounding 
towns.  This  program  is  a  part  of  the 
carbon  monoxide  attainment  plan  for 
Nashua.  The  intended  effect  of  these 
revisions  is  to  control  emissions  of 
carbon  monoxide  in  Nashua  in  order  to 
attain  the  primary  National  Ambient  Air 
Quality  Standard  by  December  31, 1990. 
and  to  provide  for  reasonable  further 
progress  in  the  interim,  as  required 
under  Part  D  of  the  Clean  Air  Act 
Amendments  of  1977. 

DATE:  Comments  must  be  received  on  or 
before  July  13, 1987. 

ADDRESSES:  Comments  may  be  mailed 
to  Louis  F.  Gitto,  Director,  Air 
Management  Division,  (ATS-2311).  U.S. 
Environmental  Protection  Agency,  JFK 
Federal  Building,  Boston,  MA  02203. 
Copies  of  the  submittal  and  EPA's 
evaluation  are  available  for  public 
inspection  during  normal  business  hours 
at  the  Environmental  Protection  Agency. 
Room  2311,  JFK  Federal  Building, 
Boston,  MA  0220^,  and  at  the  New 
Hampshire  Department  of 
Environmental  Services,  Air  Resources 
Division,  Health  &  Welfare  Building, 
Hazen  Drive.  Concord,  NH  03301. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  VVholley.  (617)  565-3233,  FTS: 
835-3233. 

SUPPLEMENTARY  INFORMATION:  On  July 

25,  1986,  and  October  7,  1986,  the 
Director  of  the  New  Hampshire  Air 
Resources  Agency  (ARA)  submitted 
revisions  to  the  New  Hampshire  State 
Implementation  Plan  (SIP).  These 
revisions  contain  the  rules  for  a  vehicle 
inspection  and  maintenance  (I/M) 
program  in  Nashua  and  eleven 
surrounding  towns  (Amherst,  Derry, 
Hollis,  Hudson,  Litchfield,  Londonderry. 
Merrimack,  Milford,  Pelham,  Salem  and 
Windham).  The  I/M  program  is  a 
portion  of  the  carbon  monoxide  (CO) 
attainment  plan  for  Nashua  which  was 
previously  submitted  by  New 
Hampshire  and  proposed  for  approval 
by  EPA  on  August  4, 1986  (51  FR  27878). 
The  remainder  of  this  notice  presents 
the  background  for  this  action,  how 
these  revisions  satisfy  EPA's 
requirements  for  I/M  programs,  and 
EPA's  proposed  approval. 

Background 

At  New  Hampshire's  request.  EPA 
designated  the  City  of  Nashua  as  a 
nonattainment  area  for  CO  on  April  11. 
1980  (45  FR  24869).  Under  EPA  policy, 
areas  classified  nonattainment  for  CO 
after  July  1, 1979,  are  required  to  meet 
the  same  time  intervals  for  achieving 
attainment  as  described  in  the  Clean  Air 
Act  for  nonattainment  areas  classified 
before  this  date  (i.e.,  five  years  after 


redesignation.  with  a  possible  five  year 
extension).  Thus,  Nashua  was  given  an 
attainment  date  of  December  31, 1985, 
with  a  possible  extension  to  1990. 

New  Hampshire  formally  submitted 
an  attainment  plan  for  Nashua  on 
September  12, 1985.  Details  of  the  plan 
and  the  history  of  its  development  are 
provided  in  depth  in  EPA's  August  4. 
1986  Federal  Register  notice  and  will  not 
be  repeated  here.  The  cornerstone  of  the 
attainment  plan  is  an  I/M  program  in 
Nashua  and  eleven  surrounding  towns 
which  will  start  no  later  than  September 
30, 1987.  At  the  time  of  EPA's  August  4, 
1986  notice.  New  Hampshire  had  not 
adopted  the  I/M  program  rules.  EPA 
proposed  approval  of  the  CO  attainment 
plan  with  the  understanding  that  New 
Hampshire  would  submit  the  required  1/ 
M  rules  by  September  30, 1986.  EPA 
committed  to  publish  a  supplementary 
notice  of  proposed  rulemaking  for  public 
comment  upon  receipt  of  the  rules. 

On  July  25, 1986,  New  Hamshire 
submittd  draft  I/M  rules  for  EPA's 
review  and  comment.  After  receipt  of 
EPA  and  public  comment,  and  a  public 
hearing,  the  New  Hampshire 
Department  of  Safety  (DOS),  the  agency 
responsible  for  implementing  the  I/M 
program,  finalized  the  rules.  The  ARA 
then  submitted  them  as  formal  SIP 
revisions  on  October  7, 1986. 

Policy  Requirements — I/M  programs 

The  criteria  EPA  uses  in  evaluating 
the  adequacy  of  I/M  programs  are 
discussed  in  detail  in  a  policy  document 
published  in  the  Federal  Register  on 
Janaury  22, 1981  (46  FR  7182).  This 
section  discusses  how  the  Nashua  area 
I/M  program  satisfies  these  criteria.  To 
gain  EPA  approval  of  an  I/M  program, 
the  state  submittal  must  include  rules 
and  all  other  program  elements  which 
could  affect  the  ability  of  the  I/M 
program  to  achieve  the  minimum 
emission  reduction  requirements.  In 
summary,  these  criteria  are:  (1) 
Inspection  test  procedures;  (2)  emission 
standards:  (3)  inspection  station 
licensing  requirements;  (4)  emission 
analyzer  specifications  and 
maintenance/calibration  requirements; 
(5)  recordkeeping  and  record  submittal 
requirements;  {6}  quality  control,  audit, 
and  surveillance  procedures;  (7) 
procedures  to  assure  that  noncomplying 
vehicles  are  not  operated  on  public 
roads;  (8)  any  other  official  program 
rules,  regulations,  and  procedures;  (9)  a 
public  awareness  plan;  and  (10)  a 
mechanics  training  program  if  additional 
emission  reduction  credits  are  being 
claimed  for  mechanics  training.  Each  1/ 
M  program  element  must  be  consistent 
with  EPA  policy. 
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The  Nashua  area  I/M  program 
submitted  by  New  Hampshire  is  a 
decentralized  program  with  annual 
testing  of  CO  only.  Affected  motorists 
will  be  required  to  present  a  test 
certificate  or  waiver  in  order  to  renew 
vehicle  registration  annually.  EPA 
worked  closely  with  the  DOS  and  ARA 
in  the  development  of  the  rules  to  ensure 
acceptable  program  design  and 
implementation.  EPA  finds  that  they 
satisfy  the  criteria  listed  above  with 
three  exceptions  The  final  details  of  the 
recordkeeping  and  record  submittal 
requirements,  the  surveillance 
procedures,  and  the  public  awareness 
plan  are  currently  being  worked  out. 
EPA  and  DOS  have  agreed  on  emission 
inspection  records  and  quarterly 
reporting  of  data.  We  have  also  agreed 
that  criteria  for  targeting  of  surveillance 
inspections  will  include  low  failure 
rates,  abnoral  frequencies  of  reported 
test  results,  and  complaints.  For  public 
awareness.  New  Hampshire  will  be 
distributing  EPA  pamphlets  on  I/M  and 
emission  controls  to  all  motorists  in  the 
program  area.  New  Hampshire  has 
agreed  to  submit  these  details  in  the 
coming  months.  EPA  will  not  grant  final 
approval  of  the  plan  until  these  items 
are  addressed. 

For  more  details  on  EPA's  review,  see 
the  Technical  Support  Document 
u  ,iiKi))lf>  at  locations  listed  in  the 
ADDRESSES  section  of  this  notice. 

.Additional  Requirements 

The  New  Hampshire  legislation  that 
authorizes  the  Nashua  area  program 
allows  the  use  of  manual  emission 
analyzers  as  long  as  these  produce 
reliable  and  accurate  results.  In 
response  to  this  legislative  directive,  the 
rules  allow  the  use  of  manual  analyzers 
that  satisfy  EPA's  minimum  acceptable 
specifcations  for  analyzer  performance. 
More  advanced  computerized  analyzers 
are  allowed  in  the  program  as  well. 

However,  recent  evaluations  by  EPA's 
Office  of  Mobile  Sources  (OMS)  have 
found  that  almost  all  decentralized  I/M 
programs  in  other  states  utilizing 
manual  emission  analyzers  have  severe 
operating  problems.  These  programs  are 
plagued  by  low  failure  rates  which  have 
kept  the  programs  from  achieving  the 
minimum  emission  reduction 
requirements.  Data  analysis  performed 
by  OMS  has  provided  grounds  for 
concluding  that  the  low  reported  failure 
rates  are  due  to  frequent  failure  of 
inspectors  to  perform  inspections 
properly. 

In  response  to  these  findings,  EPA  has 
initiated  a  process  for  correcting  these 
problems  in  operating  programs.  The 
affected  states  are  being  required  to 
submit  corrective  action  plans.  EPA 


expects  that  most  states  will  find  it 
necessary  to  switch  to  computerized 
emission  analyzers  which  have  been 
shown  to  alleviate  the  problem  of 
improper  testing. 

With  FJ'A  8  knowledge  of  the  poor 
track  record  of  manual  emissmn 
analyzer  programs,  and  with  this 
corrective  program  underway  in  other 
states,  FJ'A  did  not  consider  it  prudent 
to  propo8<!  approval  of  the  Nashua  area 
I/M  program  without  additionol 
requirements  above  and  beyond  those 
described  in  the  1981  policy.  EPA  asked 
New  Hampshire  to  provide  a 
commitment  from  the  Governor  to 
evaluate  the  performance  of  the  Nashua 
area  I/M  program  during  its  first  year  of 
operation  and,  if  the  program  is  not 
meeting  the  required  emission  reduction 
targets,  to  seek  legislative  authority  to 
require  the  use  of  computerized 
analyzers  and  to  subsequently  convert 
the  program  on  a  predetermined 
schedule. 

New  Hampshire  has  responded 
positively  to  EPA's  request.  In  a  letter 
dated  March  6, 1987.  the  Governor  has 
committed  to  take  the  necessary 
measures  to  convert  the  program  to  the 
use  of  computerized  emission  analyzers 
if  the  program  is  found  not  to  be 
achieving  the  necessary  emission 
reductions.  The  Governor  would  seek 
legislative  authorization  for  this  change 
in  the  1989  session  and  require 
conversion  to  computerized  analyzers 
by  all  inspection  stations  by  March  31. 

199a 

The  DOS  will  conduct  a  thorough 
evaluation  of  the  program's 
effectiveness  through  a  program  of 
undercover  inspections  of  all  testing 
stations  to  be  conducted  at  least  once 
per  quarter  in  the  second  through  fourth 
quarters  of  the  first  year  (January 
through  September.  1988).  Additional 
inspections  will  be  conducted  and 
targeted  by  analysis  of  routine 
surveillance  data.  As  mentioned  above, 
EPA  will  not  grant  final  approval  of  the 
plan  until  satisfactory  surveillance 
procedures  are  submitted  by  New 
Hampshire.  The  DOS  will  also  inform 
inspection  stations  considering  the 
purchase  of  emission  analyzers  of  the 
advantages  of  computerized  analyzers 
and  the  possibility  of  these  being 
required  in  the  future. 

EPA  has  worked  closely  with  New 
Hampshire  in  designing  this  program 
and  is  satisfied  that  it  provides  the 
necessary  safeguards  to  ensure  a 
successful  I/M  program  in  the  Nashua 
area. 

Proposed  Action 

EPA  is  proposing  to  approve  the 
Nashua  area  i/M  program  rules  that 


were  submittt-d  by  the  New  Hampshire 
Air  Resources  Agency  on  October  7, 
198fl.  and  the  commitment  from  the 
Governor  to  convert  the  program  to 
computerized  analyzers,  if  necessary, 
that  was  submitted  on  March  6,  1987, 
with  the  understanding  that  New 
Hampshire  will  submit  the  following 
prior  to  final  rulemaking:  (1)  The 
recordkeeping  and  record  submittal 
requirements;  (2|  the  surveillance 
procedures:  and  (3)  the  public 
awareness  plan  KPA  anticipates  that 
the  earlier  proposal  to  approve  the  other 
portions  of  the  CO  attainment  plan  for 
Nashua  will  be  consolidated  with 
today's  proposed  approval  of  the  I/M 
rules  into  a  single  final  rulemaking 
notice. 

Under  5  U.S.C  605(b),  I  certify  that 
this  SIP  revision  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
(See  46  FR  8709  ) 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Carbon 
monoxide. 

Authority:  42  U.S.C.  74m-764Z 

Dated:  March  24,  1987. 
Paul  G.  Keough, 

Acting  Regional  Administrator,  Region  I. 
(FR  Doc-  87-1.1479  Filed  »-ll-«7;  8:45  amj 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

I  MM  Docket  No  87-154;  FCC  87-1881 

Broadcast  Services;  Cross-Interest 
Policy 

agency:  Federal  Communications 

Commission. 

action:  Notice  of  inquiry. 

SUMMARY:  This  action  initiates  a 
comprehensive  review  of  the 
Commission's  cross-interest  policy, 
which  prevents  individuals  from  having 
"meaningful"  cross-interests  in  two 
broadcast  stations,  or  a  daily  newspaper 
and  a  broadcast  station,  or  a  television 
station  and  a  cable  television  system 
serving  substantially  the  same  area.  The 
proceeding  is  needed  to  determine 
whether  the  policy  might  appropriately 
be  eliminated  in  conjunction  with 
incorporation  of  any  residual  cross- 
interest  concerns  in  the  multiple 
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ownership  rules,  or  eliminated 
altogether. 

DATES:  Interested  parties  may  file 
comments  on  or  before  July  31, 1987, 
reply  comments  on  or  before  August  31, 

19B7. 

ADDRESS:  Federal  Communications 
Commission,  Washington.  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 

Andrew  J.  Rhodes,  Mass  Media  Bureau, 
(202)  6.32-7792. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  Commission's  Notice  of 
Inquiry.  MM  Docket  87-154,  adopted 
May  14, 1987,  and  released  June  5, 1987. 

The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (Room  230), 
1919  M  Street,  NW.,  Washington,  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractors. 
International  Transcription  Services. 
(202)  857-3800,  2100  M  Street.  NW..  Suite 
140,  Washington,  DC  20037. 

Summary  of  Notice  of  Inquiry 

1.  This  proceeding  reviews  the 
Commission's  cross-interest  policy, 
which  essentially  prevents  individuals 
from  having  "meaningful"  interests  in 
two  broadcast  stations,  or  a  daily 
newspaper  and  a  broadcast  station,  or  a 
television  station  and  a  cable  television 
system  serving  substantially  the  same 
area.  Significant  changes  in  the 
regulatory  and  competitive  environment 
since  the  policy's  inception  over  35 
years  ago  suggest  that  the  policy  might 
appropriately  be  eliminated  in 
conjunction  with  incorporation  of  any 
residual  cross-interest  concerns  in  the 
multiple  ownership  rules  or  eliminated 
altogether.  In  this  regard,  the 
Commission  is  seeking  comment  on 
several  issues. 

2.  First,  an  overriding  concern  in  this 
proceeding  is  the  lack  of  clarity  caused 
by  the  cross-interest  policy.  By  its  very 
nature  [i.e.,  case-by-case  evaluation  of 
varying  relationships  to  determine 
"meaningfulness  "  and  analysis  of 
whether  two  media  outlets  serve 
"substantially"  the  same  area),  the 
cross-interest  policy  is  unpredictable  in 
its  effects.  Past  cases  construing  the 
policy,  while  affording  some  general 
guidance,  cannot  remove  the  inherent 
uncertainty  of  an  ad  hoc.  policy-based 
approach  to  this  matter,  nor  provide  the 
degree  of  certainty  often  necessary  to 
successful  business  undertakings.  The 
cost  to  licensees  and  the  public  of  such 
foregone  transactions  may  well  be 
substantial. 

3.  A  further  reason  for  reexamining 
the  cross-interest  policy  is  that,  in  the 
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years  since  the  policy  was  adopted,  the 
Commission  has  developed  new 
"attribution  "  provisions  and  multiple 
ownership  rules  that  have  superseded 
the  cross-interest  policy  in  many 
respects.  The  continuing  need  for  the 
cross-interest  policy,  in  light  of  these 
new  rules,  has  never  been  examined.  As 
a  result,  the  cross-interest  policy 
continued  to  evolve  on  a  case-by-case 
basis  without  reference  to  these 
changes.  Given  that  many  situations 
that  were  formerly  encompassed  by  the 
cross-interest  policy  are  now  proscribed 
by  our  attribution  and  ownership  rules, 
it  is  appropriate  to  reevaluate  the  the 
continuing  need  for  the  cross-interest 
policy. 

4.  Next,  given  the  evolution  of  the 
broadcast  market,  the  Commission 
seeks  comment  on  whether  the  policy  is 
still  necessary  to  achieve  its  original 
purpose  of  preserving  competition 
among  media  voices  in  a  given  market. 
In  this  regard,  the  Commission  questions 
whether  other  policing  mechanisms  such 
as  marketplace  forces,  private  remedies, 
and  the  antitrust  laws  can  deter  the  type 
of  anticompetitive  misconduct  which  the 
cross-interest  policy  was  designed  to 
prevent.  Indeed,  in  1981,  we  relied  upon 
the  efficacy  of  these  factors  in  repealing 
one  discrete  portion  of  the  cross-interest 
policy,  known  as  the  Golden  West 
policy — which  had  prohibited  national 
or  regional  sales  representatives  from 
owning  one  station  and  representing  a 
competing  station  in  the  same  service  in 
the  same  market.  Our  experience  over 
the  past  six  years  without  the  Golden 
West  policy  in  effect  suggests  that  these 
other  policing  mechanisms  can  deter  the 
type  of  misconduct  which  the  cross- 
interest  policy  was  designed  to  prevent. 

5.  Similarly,  we  question  the  extent  to 
which  the  cross-interest  policy  is 
necessary  to  promote  its  other  goal  of 
diversity  of  viewpoint.  In  this  regard,  we 
believe  that  various  cross-interests  with 
significant  diversity  implications,  such 
as  cross-directorships  and  substantial 
minority  stock  interests,  have  since  been 
prohibited  by  the  multiple  ownership 
rules.  Other  cross-interests  that  have  not 
been  prohibited  by  these  rules 
originated  in  response  to  concerns 
related  to  anticompetitive  behavior. 
Several  of  these  interests — such  as 
owning  or  having  an  attributable 
interest  at  one  station  and  serving  as  a 
consultant  at  a  competing  station — may 
no  longer  require  Commission  oversight 
because  the  station  contracting  for  these 
services  remains  ultimately  responsible 
for  the  programming  decisions  at  its 
station.  However,  we  do  question 
whether  certain  key  employees  of  a 
licensee  may  exercise  sufficient 
programming  control  over  that  licensee 


such  that  the  employee's  position  should 
be  recognized  as  an  attributable 
interest.  Specifically,  we  question 
whether  a  general  manager,  station 
manager,  or  programming  director  may 
exercise  a  level  of  program  control 
which,  together  with  holding  cognizable 
interests  in  competing  media  in  the 
same  market,  presents  a  negative  effect 
on  diversity  of  viewpoint  Commenters 
are  requested  to  address  the  limitations 
on  interests  that  should  be  applicable  to 
such  station  employees  and  whether 
other  factors  such  as  market  size  should 
affect  the  Commission's  decision  in  this 
area.  Finally,  to  the  extent  that  residual 
interests  potentially  warranting 
inclusion  in  the  rules  are  identified,  we 
would  expect  to  issue  an  appropriate 
notice  of  proposed  rule  making  directed 
to  them  at  the  conclusion  of  this  inquiry. 

Ex  Parte  Considerations 

This  is  a  non-restricted  notice  and 
comment  rule  making  proceeding.  See 
§  1.1231  of  the  Commission's  Rules,  47 
CFR  1.1231.  for  rules  governing 
permissible  ex  parte  contacts. 

Paperwork  Reduction  Act  Statement 

The  proposal  contained  herein  has 
been  analyzed  with  respect  to  the 
Paperwork  Reduction  Act  of  1980  and 
found  to  impose  a  new  or  modified 
information  collection  requirement  on 
the  public.  Implementation  of  any  new 
or  modified  collection  requirement  will 
be  subject  to  approval  by  the  Office  of 
Management  and  Budget  as  prescribed 
by  the  Act. 

Comment  Information 

Pursuant  to  applicable  procedures  set 
forth  in  §§  1.415  and  1.419  of  the 
Commission's  Rules.  47  CFR  1.415  and 
1.419,  interested  parties  may  file 
comments  on  or  before  July  31, 1987,  and 
reply  comments  on  or  before  August  31, 
1987.  All  relevant  and  timely  comments 
will  be  considered  by  the  Commission 
before  final  action  is  taken  in  this 
proceeding. 

Authority  Citations 

Authority  for  this  proceeding  is 
contained  in  sections  1,  3,  4  (i)  and  (j), 
303,  308,  309,  and  403  of  the 
Communications  Act  of  1934,  as 
amended. 

List  of  Subjects  in  47  CFR  Part  73 

Television  broadcasting. 
Federal  Communications  Commission. 
William  |.  Tricarico. 
Secretary. 

[FR  Doc.  87-13430  Filed  6-11-87;  8:45  amj 
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I  MM  Docket  No.  87-174,  RM-5465) 

Radio  Broadcasting  Services; 
Glenwood  Springs,  CO 

agency:  Federal  Communications 

Commission. 

action:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  by  Colorado 
West  Broadcasting,  Inc.  proposing  the 
substitution  of  Channel  255C2  for 
Channel  224A  and  modification  of  the 
license  of  Station  KMTS-FM  at 
Glenwood  Springs,  Colorado. 
DATES:  Comments  must  be  filed  on  or 
before  August  3, 1987,  and  reply 
comments  on  or  before  August  18, 1987. 

ADDRESS:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Richard  J.  Hayes.  Jr.,  Esq., 
1359  Black  Meadow  Road.  Greenwood 
Plantation,  Spotsylvania.  VA  22553 
(Counsel). 

FOR  FURTHER  INFORMATION  CONTACT. 
Nancy  V.  Joyner.  Mass  Media  Bureau, 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 

summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket 
No.87-174,  adopted  March  13. 1987.  and 
released  June  9  ,  1987.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street.  NW..  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service,  (202)  857-3800, 
2100  M  Street,  NW.,  Suite  140. 
Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1231  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  comments.  See  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Fart  73 

Radio  broadcasting. 


t-i'derni  IjommiiiiM  .iiHins  commission. 

Mark  N.  Upp. 

Chief.  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 

|FR  Doc.  87-13453  Filed  6-11-87:  8:45  am) 

MLUNQ  COOC  (ri^-OI-M 


47  CFR  Part  73 

(MM  Docket  No.  87-180.  RM-5723) 

Radio  Broadcasting  Services; 
Loveland.  CO 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
cumments  on  a  petition  by  Aspen  Leaf 
Broadcasting  Corp.  proposing  the 
substitution  of  FM  Channel  273C2  for 
Channel  272A  at  Loveland,  CO  and 
modification  of  the  license  of  Station 
KLOV-FM  accordingly. 
DATES:  Comments  must  be  filed  on  or 
before  August  3. 1987,  and  reply 
comments  on  or  before  August  18, 1987. 
ADDRESS:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioners,  or  their  counsel  or 
consultant,  as  follows:  Joseph  P. 
Benkert,  Esq.,  Gardner,  Carton  & 
Douglas,  370— 17th  St..  Suite  2760. 
Denver,  CO  80202-3520  and  Kevin  C. 
Boyle,  Esq.  Arent,  Fox.  Kintner,  Plotkin 
&  Kahn.  1050  Conn.  Ave.,  NW.,  Suite 
600,  Wash.,  DC  20036  (special  counsel). 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  V.  Joyner,  Mass  Media  Bureau, 
(202) 634-6530 

SUPPLEMENTARY  INFORMATION:  This  is  a 

summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
87-180,  adopted  May  13. 1987.  and 
released  June  9, 1987.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street  NW..  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service,  (202)  857-3800. 
2100  M  Street  NW.,  Suite  140. 
Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 


Commisbion  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1231  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  comments.  See  47  CFR 
1.415  and  1.420. 

List  of  Subjects  In  47  CFR  Part  73 

Radio  Broadcasting. 
Federal  Communicalions  Commission. 
Mark  N.  Lipp, 

Chief.  Allocations  Branch.  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
(FR  Doc.  87-13454  Filed  6-11-87;  8:45  am| 
BtUmO  CODE  (TIl-OI-M 

47  CFR  Part  73 

(MM  Docket  No.  87-176,  RM-55341 

Radio  Broadcasting  Services;  Five 
Points,  FL 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  for  rule  making 
filed  by  Five  Points  Communications, 
Inc.  proposing  to  allot  Channel  271A  to 
Five  Points,  Florida  as  a  first  FM 
service.  The  proposal  for  Channel  271A 
requires  a  site  restriction  7.9  kilometers 
(4.9  miles)  southwest  of  the  city. 

DATES:  Comments  must  be  filed  on  or 
before  August  3, 1987,  and  reply 
comments  on  or  before  August  18, 1987. 
ADDRESS:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Brian  M.  Madden,  Cohen  and 
Marks.  Suite  600, 1333  New  Hampshire 
Ave..  .NW    \V  ishinglon,  DC  20036. 
FOR  FURTHER  INFORMATION  CONTACT: 
Montrose  H.  Tyree,  Mass  Media  Bureau. 

SUPPLEMENTARY  INFORMATION:  This  is  a 

summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket 
No.87-176,  adopted  May  5. 1987.  and 
released  June  9. 1987.  The  full  text  of  the 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street.  NW.. 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
International  Transcription  Service. 
(202)  857-3800.  2100  M  Street.  NW..  Suite 
140,  Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 


Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued,  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte-  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1231  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  comments.  See  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 
Mark  N.  Lipp, 

Chief.  Allocations  Branch,  Policy  and  Rules 

Division.  Mass  Media  Bureau. 

|FR  Doc  87-13455  Filed  6-11-87;  8:45  am] 

BILUNG  CODE  (712-01-W 

47  CFR  Part  73 

I  MM  Docket  No.  87-201;  HM-5697] 

Radio  Broadcasting  Services; 
Boscawen,  NH 

agency:  Federal  Communications 

Commission. 

action:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  by  Brian  Dodge 
proposing  the  allocation  of  Channel 
227A  to  Boscawen.  NH.  as  the 
community's  first  local  F'M  service. 
Channel  227A  can  be  allocated  in 
compliance  with  the  Commission's 
minimum  distance  separation  and  other 
technical  requirements  without  the 
imposition  of  a  site  restriction.  Canadian 
concurrence  is  required  since  the 
community  is  located  within  320 
kilometers  (200  miles)  of  the  U.S.- 
Canadian border. 

DATES:  Comments  must  be  filed  on  or 
before  August  3, 1987,  and  reply 
comments  on  or  before  August  18, 1987. 
ADDRESS:  Federal  Communications 
Commission.  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC.  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Brian  Dodge,  Harvest 
Broadcasting  Services,  Box  105  FM, 
Hinsdale,  NH  03451. 

FOR  FURTHER  INFORMATION  CONTACT: 

Leslie  K.  Shapiro,  Mhss  Media  Bureau, 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
87-201.  adopted  May  18, 1987,  and 
released  June  9. 1987.  The  full  text  of  the 
Commission  decision  is  available  for 


inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street,  NW., 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
International  Transcription  Service, 
(202)  857-3800,  2100  M  Street.  NW..  Suite 
140,  Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1231  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  comments.  See  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  Broadcasting. 

Federal  Communications  Commission. 
Mark  N.  Upp, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[FR  Doc.  87-13456  Filed  6-11-87;  8:45  am] 

BILLING  CODE  (712-01-M 

47  CFR  Part  73 

[MM  Docket  No.  87-175,  RM-5579J 

Radio  Broadcasting  Servlcesi 
Boalsburg,  PA 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  by  Mrs.  Davies 
Bahr  to  allocate  Channel  225A  to 
Boalsburg.  Pa.,  as  the  community's  first 
local  FM  service.  Channel  225A  can  be 
allocated  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  2.7  kilometers  south  to 
avoid  a  short-spacing  to  unused  and 
unapplied  for  Channel  226A  at  Renovo, 
Pennsylvania.  Canadian  concurrence  is 
required  since  Boalsburg  is  located 
within  320  kilometers  of  the  U.S.- 
Canadian border. 

DATES:  Comments  must  be  filed  on  or 
before  August  3. 1987,  and  reply 
comments  on  or  before  August  18, 1987. 
ADDRESS:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC.  interested  parties  should  serve  the 


petitioner,  or  its  counsel  or  consultant, 
as  allows:  B.  Jay  Baraff.  Esq..  BarafT, 
Koerner,  Olender  &  Hochberg,  PC.  2033 
M  Sfreet.  NW..  »203,  Washington.  DC 
20036. 

FOR  FURTHER  INFORMATION  CONTACT: 

Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202)  634-6530. 

SUPPt^MENTARY  INFORMATION:  This  iS  a 

summar>'  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
87-175.  adopted  May  6  ,  1987,  and 
released  June  9. 1987.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street,  NW..  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  corttractors,  international 
Transcription  Service,  (202)  857-3800. 
2100  M  Street,  NW.,  Suite  140, 
Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1231  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  or  comments,  See  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 

Mark  N.  Lipp. 

Chief  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[FR  Doc.  87-13457  Filed  6-11-87;  8:45  am] 

BILLING  CODE  6712-01-M 


47  CFR  Part  73 

I  MM  Docket  No.  87-179,  RM-5651] 

Television  Broadcasting  Services: 
Bryan  and  College  Station,  TX 

agency:  Federal  Communications 

Commission. 

action:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  by  Central 
Texas  Broadcasting  Co.,  Ltd..  proposing 
the  allotment  of  UHF  Television 
Channel  50  to  either  Bryan  or  College 
Station,  Texas.  The  channel  could 
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provide  a  third  commercial  television 
service  to  Bryan  or  a  first  commercial 
television  service  to  College  Station.  We 
shall  also  propose  the  reallotment  of 
Channel  *15  from  Bryan  to  reflect  its 
actual  use  at  College  Station. 

DATES:  Comments  must  be  filed  on  or 
before  August  3. 1987.  and  reply 
comments  on  or  before  August  18, 1987. 

ADDRESS:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC.  interested  parties  should  serve  the 
petitioners,  or  their  counsel  or 
consultant,  as  follows:  Leo  I.  George, 
Esquire,  John  M.  Shoreman,  Esquire, 
McFadden,  Evans  &  Sill,  2000  M  Street, 
NW.,  Suite  260.  Washington.  DC  20036 
(Counsel  to  pt'titidncrl 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Rawlings.  (202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 

summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
87-179.  adopted  May  13. 1987.  and 
released  June  9. 1987.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service.  (202)  857-3800, 
2100  M  Street.  NW.,  Suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  thlB\ 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1231  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  comments.  See  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Television  broadcasting. 
Federal  Communications  Commission. 
Bradley  P.  Holmes, 

Chief,  Policy  and  Rules  Division.  Mass  Media 

Bureau. 

jFR  Doc.  87-13456  Filed  6-11-87;  8:45  amj 

BatlNG  COOC  (rii-Ot-M 


47  CFR  Part  80 

I  PR  Docket  No   87- 1  J2;  FCC  87- 156| 

Maritime  Services.  Proposed 
Amendment  Concerning  Applications 
tor  VHP  Public  Coast  Stations 

agency:  Federal  Communications 

Commission. 

action:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
require  licensees  of  existing  public  coast 
stations  to  make  a  showing  of  need  for 
additional  frequencies  if  the  coverage 
areas  of  existing  and  proposed  service 
would  overlap  by  70%  or  more. 
DATES:  Comments  must  be  received  on 
or  before  July  23. 1987  and  reply 
comments  must  be  received  on  or  before 
August  7.  1987. 

ADDRESS:  Federal  Communications 
Commission,  1919  M  Street.  NW., 
Washinj^tnn.  DC  2ns  -J 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  DeYoung,  Federal 
Communications  Commission,  Private 
Radio  Bureau,  Washington,  DC  20554, 
(202)  632-7175. 

SUPPLEMENTARY  INFORMATION:  I  his  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  adopted  April 
29, 1987,  and  released  June  1, 1987.  The 
full  text  of  this  Commission  decision 
including  the  proposed  rule  change  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street,  NW.,  Washington,  DC.  The  full 
text  of  this  decision  including  the 
proposed  rule  change  may  also  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Services,  Inc.,  (202)  857-3800,  2100  M 
Street,  NW.,  Suite  140.  Washington.  DC 
20037. 

Summary  of  Notice  of  Proposed  Rule 
Making 

1.  The  Commission  proposes  to  amend 
the  rules  to  require  existing  licenses  of 
VHF  public  coast  stations  to  make  a 
showing  of  need  for  additional 
frequencies  if  existing  and  proposed 
service  areas  would  overlap  by  70%  or 
more.  The  purpose  of  the  proposed  rule 
is  to  clarify  existing  requirements  and  to 
ensure  frequencies  are  not  assigned 
without  adequate  justification. 

2.  This  is  a  non-restricted  notice  and 
comment  rule  making  proceeding.  See 
§  1.1231  of  the  Commission's  Rules,  47 
CFR  1.1231,  for  the  rules  governing 
permissible  ex  parte  contacts. 

3.  Pursuant  to  the  Regulatory 
Flexibility  Act  of  1980,  5  U.S.C.  605,  it  is 
certified  that  the  proposed  rule  if 
promulgated  will  not  have  a  significant 


economic  impact  on  a  substantial 
number  of  small  entities  because  the 
need  showing  is  de  minimis  in  the 
context  of  the  total  information  required 
on  a  coast  station  application. 

4.  The  proposal  contained  herein  has 
been  analyzed  with  respect  to  the 
Paperwork  Reduction  Act  of  1980  and 
found  to  contain  no  new  or  modified 
form,  information  collection  and/or 
record  keeping,  labelling,  disclosure,  or 
record  retention  requirements;  and  will 
not  increase  or  decrease  burden  hours 
imposed  on  the  public. 

5.  Pursuant  to  applicable  procedures 
set  forth  in  §§  1.415  and  1.419  of  the 
Commission's  Rules.  47  CFR  1.415  and 
1.419.  interested  parties  may  file 
comments  on  or  before  July  23,  1987,  and 
reply  comments  August  7, 1987. 

6.  This  Notice  of  Proposed  Rule 
Making  is  issued  under  the  authority  of 
47  U.S.C.  154(i)  and  303(g)  and  (r). 

7.  A  copy  of  the  Notice  of  Proposed 
Rule  Making  will  be  served  on  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

List  of  Subjects  in  47  CFR  Part  m 

Coast  Stations,  Public 
correspondence.  Applications. 

Federal  Communications  Commission. 
William  |.  Tricarico, 
Secretory- 
Proposed  Rules 

Part  80  of  Chapter  1  of  Title  47  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  follows: 

PART  80— STATIONS  IN  THE 
MARITIME  SERVICES 

1.  1  he  autnurity  citation  for  Part  80 
continues  to  read  as  follows: 

Authority:  Sees.  4.  303.  48  Stat.  1066.  as 
amended.  47  U.S.C.  154.  303,  unless  otherwise 
noted.  Interpret  or  apply  48  Stat.  1064-1068, 
1081-1105,  as  amended:  47  U.S.C.  151-155, 
301-609;  UST  3450,  3  VST  4726.  12  UST  2377. 
unless  otherwise  noted. 

2.  In  §  80.371.  paragraph  (c)  is  revised 
to  read  as  follows: 

i  80  371      Public  correspondence 
frequencies. 

•  •  • 

(c)  Working  frequencies  in  the  156- 
162  MHz  band:  The  following  describes 
the  working  carrier  frequency  pairs  in 
the  156-162  MHz  band.  No  duplication 
of  service  areas  is  permitted  on  the 
same  public  coast  station  channel. 
Within  the  service  area  of  a  station,  the 
ratio  of  desired  to  undesired  co-channel 
signal  strengths  on  public  coast  station 
channels  must  be  at  least  12  dB.  Initial 
grants  will  be  limited  to  one  working 


frequency.  An  addirional  frequency  may 
be  assigned  when  the  assigned  working 
frequency  is  also  used  by  a  foreign 
station  near  enough  to  result  in  harmful 
radio  interference  by  a  simultaneous 
operation  or  when  the  channel 
occupancy  of  the  assigned  frequency  or 
frequencies  exceeds  40  percent  during 
its  busiest  hours  of  operation.  An 
application  for  assignment  of  an 
additional  working  frequency  based  on 
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channel  occupancy  must  be 
accompanied  by  a  factual  showing  that 
for  any  4  days  within  a  10-consecutive- 
day  period  of  station  operation  in  each 
of  2  months  immediately  prior  to  the 
filing  of  the  application,  the  assigned 
frequency  or  frequencies  was  in  average 
daily  use  for  exchanging 
communications  at  least  40  percent  of 
the  3  busiest  hours  of  each  day,  of  which 
not  more  than  half  of  the  use  time  was 


waiting  or  setup  time.  For  purposes  of 
this  paragraph,  an  application  for  a 
frequency  vvhich  o\'erlaps  by  70%-or 
more  the  coverage  area  of  a  frequency 
already  authorized  for  use  by  a  station 
licensed  to  the  same  applicant  will  be 
considered  an  application  for  an 
additional  frequency. 
***** 

[PR  Doc.  87-12960  Filed  6-11-87:  8:45  am| 
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Vol.  52.  No.  113 
Friday.  June  12.  1987 


This  section  of  tt>e   FEDERAL  REGISTER 
contains  documents  ott>ef  f^an  njles  or 
proposed  ailes  ttiat  are  applicable  to  the 
public.   hJotices  of   hearings  and 
investigations,   comnnittee   meetings,   agency 
decisions  and  rulings,   delegations  of 
authority,   filing   of   petitions   and 
applications   and  agency   statements  of 
organization  and  functions  are  examples 
of  documents  appearing  m  this  section. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

f  Marketing  Agreement  146) 

Peanut  Administrative  Committee 
Expenses.  Rate  of  Assessment,  and 
Indemnification  Reserve  for  the  1987- 

88  Crop  Year 

Pursuant  to  Marketing  Agreement  146, 
regulating  the  quality  of  domestically 
produced  peanuts  (30  FR  9402).  and 
upon  recommendation  of  the  Peanut 
Administrative  Committee  established 
pursuant  to  such  agreement,  and  other 
information,  it  is  hereby  found  and 
determined  that  the  expenses  of  said 
Committee  and  the  rate  of  assessment 
applicable  to  peanuts  produced  in  1987 
and  for  the  crop  year  beginning  July  1, 
1987.  shall  be  as  follows: 

(a)  Administrative  expenses.  The 
budget  of  expenses  for  the  Committee 
for  the  crop  year  beginning  July  1. 1987, 
shall  be  in  the  amount  of  $782,000.  such 
amount  being  reasonable  and  likely  to 
be  incurred  for  the  maintenance  and 
functioning  of  the  Committee  and  for 
such  purposes  as  the  Secretary  may, 
pursuant  to  the  provisions  of  the 
marketing  agreement,  determine  to  be 
appropriate. 

(b)  Indemnification  expenses. 
Expenses  of  the  Committee  for 
indemnification  payments,  pursuant  to 
the  terms  and  conditions  of 
indemnification  applicable  to  1987  crop 
peanuts,  effective  July  1, 1987,  are 
expected  to  be  about  $5.1  million,  such 
amount  being  reasonable  and  likely  to 
be  incurred. 

(c)  Rate  of  assessment.  Each  handler 
shall  pay  to  the  Peanut  Administrative 
Committee,  in  accordance  with  section 
48  of  the  marketing  agreement,  an 
assessment  at  the  rate  of  $3.46  per  net 
ton  of  farmers'  stock  peanuts  received  or 
acquired  other  than  those  described  in 
section  31  (c)  and  (d)  ($0.46  for 


administrative  expenses  and  $3.00  for 
indemnification  expenses). 

(d)  Indemnification  reserve.  Monetary 
additions  to  the  indemniHcation  reserve, 
established  in  the  1965  crop  year 
pursuant  to  section  48  of  the  marketing 
agreement,  shall  continue.  That  portion 
of  the  total  assessment  funds  accrued 
from  the  $3.00  rate  and  not  expended  in 
providing  indemnification  on  the  1987 
crop  peanuts  shall  be  kept  in  such 
reserve  and  shall  be  available  to  pay 
indemnification  expenses  on  subsequent 
crops. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  has  determined  that 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  agreements  issued  pursuant 
to  the  Agricultural  Marketing  Agreement 
Act,  and  regulations  issued  thereunder, 
are  unique  in  that  they  are  brought 
about  through  group  action  of 
essentially  small  entities  for  their  own 
benefit.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

It  is  estimated  that  approximately  65 
handlers  of  peanuts  will  be  subject  to 
regulation  under  the  Peanut  Marketing 
Agreement  146  during  the  course  of  the 
current  season  and  that  the  great 
majority  of  these  handlers  may  be 
classified  as  small  entities.  While 
regulations  issued  during  the  season 
impose  some  costs  on  affected  handlers 
and  the  number  of  such  firms  may  be 
substantial,  the  added  burden  on  small 
entities,  if  present  at  all,  is  not 
significant. 

The  expenses  and  rate  of  assessment 
are,  under  the  agreement,  on  a  crop  year 
basis  and  will  automatically  be 
applicable  to  all  assessable  peanuts 
from  the  beginning  of  such  crop  year. 
The  handlers  of  peanuts  who  will  be 
affected  hereby  have  signed  the 
marketing  agreement  authorizing 
approval  of  expenses  that  may  be 
incurred  and  the  imposition  of 
assessments:  they  are  represented  on 
the  Committee  which  has  submitted  the 
recommendation  with  respect  to  such 
expenses  and  assessment  for  approval: 
and  handlers  have  had  knowledge  of  th« 


foregoing  in  their  recent  industry-wide 
discussions  and  will  be  afforded 
maximum  time  to  plan  their  operations 
accordingly. 

Dated:  June  8, 1987. 
Ronald  L  ClofTi, 

Acting  Deputy  Director,  Fruit  and  Vegetable 

Division. 

|FR  Doc.  87-13510  Filed  6-11-87;  8:45  am) 
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Agriculture  Stabilization  and 
Conservation  Service 

1987-88  Marketing  Year  Penalty  Rates 
for  All  Kinds  of  Tobacco  Subiecf  to 
Quotas 

agency:  Agricultural  Stabilization  and 
Conservation  Service,  USDA. 

action:  Notice  of  determination;  1987- 
88  Marketing  Year  penalty  rates  for  all 
kinds  of  tobacco  subject  to  quotas. 

summary:  This  notice  sets  forth  the 
determination  of  the  1987-88  marketing 
year  penalty  rate  for  excess  tobacco  for 
all  kinds  of  tobacco  subject  to  marketing 
quotas.  In  accordance  with  section  314 
of  the  Agricultural  Adjustment  Act  of 
1938,  as  amended,  marketing  quota 
penalties  for  a  kind  of  tobacco  are 
assessed  at  the  rate  of  seventy-five  (75) 
percent  of  the  average  market  price  for 
that  kind  of  tobacco  for  the  immediately 
precpciing  marketing  year. 

EFFECTIVE  DATE:  June  12, 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Donald  M.  BIythe,  Agricultural  Program 
Specialist,  Tobacco  and  Peanuts 
Division,  USDA-ASCS,  P.O.  Box  2415, 
Washington.  DC  20013,  (202)  382-0200. 

SUPPLEMENTARY  information:  This 

notice  has  been  reviewed  under  USDA 
procedures  established  in  accordance 
with  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  classified  as  "not  major."  It  has 
been  determined  that  this  notice  will  not 
result  in  (1)  An  annual  effect  on  the 
economy  of  Si 00  million  or  more;  (2)  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State  or  local  governments,  or 
geographic  regions;  or  (3)  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  the  ability  of  United 
States-based  enterprises  to  compete 


with  foreign-based  enterprises  in 
domestic  or  export  markets. 

The  title  and  number  of  the  Federal 
Assistance  Program  to  which  this  notice 
applies  are:  Title — Commodity  Loan  and 
Purchases,  Number— 10051;  as  found  in 
the  Catalog  of  Federal  Domestic 
Assistance. 

This  program/activity  is  not  subject  to 
the  provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015,  Subpart  V,  published  at  48  FR 
19115  (June  24,  1983). 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  notice  since  the 
Agricultural  Stabilization  and 
Conservation  Service  (ASCS)  is  not 
required  by  5  U.S.C.  553  or  any  other 
provision  of  law  to  publish  a  notice  cf 
proposed  rulemaking  with  respect  to  the 
subject  matter  of  this  notice. 

Section  314  of  the  Agricultural 
Adjustment  Act  of  1938,  as  amended 
("the  1938  Act "),  provides  that 
marketing  quota  penalties  shall  be 
assessed  whenever  a  kind  of  tobacco  is 
marketed  which  is  in  excess  of  the 
marketing  quota  established  for  the  farm 
on  which  such  tobacco  is  produced. 
Section  314  of  the  1938  Act  also  provides 
that  the  rate  of  penalty  per  pound  for  a 
kind  of  tobacco  shall  be  seventy-five 
(75)  percent  of  the  average  market  price 
for  such  tobacco  for  the  immediately 
preceding  marketing  year.  The 
Agricultural  Statistics  Board,  National 
Agricultural  Statistical  Service,  U.S. 
Department  of  Agriculture  determines 
and  announces  annually  the  average 
market  price  for  all  kinds  of  tobacco. 

Since  the  determination  of  1987-88 
marketing  year  rates  of  penalty  reflect 
only  mathematical  computations  which 
are  required  to  be  made  in  accordance 
with  a  statutory  formula,  it  has  been 
determined  that  no  further  public 
rulemaking  is  required. 

Accordingly,  it  has  been  determined 
that  the  1987-88  marketing  year  rate  of 
penalty  for  all  kinds  of  tobacco  subject 
to  marketing  quotas  are  as  follows: 

Rate  of  Penalty 

(1987-88  marVetmg  yeai) 


Cents 

Kmds  o<  Mtiscco 

pw 

pound 

Oortey 

117 

Flu»-cured  (lype»  11.  12.  13.  and  14) 

115 

Fre-cured  (type  21( 

96 

Firo-cured  (typm  22.  23.  and  24) _ 

108 

Oaf*  ai'-cured  (types  35  and  36) 

90 

Virginia  sun<ured  (lype  37) _..-. _ 

93 

OgtfHlw  and  bmder  (lypm  42.  43.  44.  53.  54.  and 

55) 

71 

Signed  at  Washington.  DC,  on  June  8, 1987. 
Milton  |.  Hertz, 

Administrator.  Agricultural  Stabilization  and 
Conservation  Service. 

[FR  Doc  87-13440  Filed  6-11-87;  8:45am] 
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DEPARTMENT  OF  COMMERCE 
Office  Of  ttie  Secretary 

Advisory  Committee,  Availability  of 
Report  on  Closed  Meetings 

agency:  Department  of  Commerce. 
ACTION:  Announcing  public  availability 
of  report  on  closed  meetings  of  advisory 
committees. 

summary:  The  Department  of 
Commerce  has  prepared  its  report  on 
the  activities  of  closed  or  partially- 
closed  meetings  of  advisory  committees 
as  required  by  the  Federal  Advisory 
Committee  Act. 

ADDRESSES:  Copies  of  the  reports  have 
">*«een  filed  and  are  available  for  public 
inspection  at  two  locations. 
Library  of  Congress.  Newspaper  and 

Curent  Periodicals  Reading  Room. 

Room  LM133,  Madison  Building,  1st 

and  Independence  Avenues,  SE., 

Washington,  DC  20540 
Department  of  Commerce,  Central 

Reference  and  Records  Inspection 

Facility,  Room  6628,  Herbert  C. 

Hoover,  Building,  14th  and 

Constitution  Avenue,  NW., 

Washington,  DC  20230,  Telephone 

(202)377-3271. 

supplementary  information:  The 

reports  cover  the  closed  and  partially- 
closed  meetings  held  in  1986  of  36 
committees  and  their  subcommittees, 
the  names  of  which  are  listed  below: 

Automated  Manufacturing  Equipment 

Technical  Advisory  Committee 
Biotechnology  Technical  Advisory 

Committee 
Committee  of  Chairmen  of  Industry 

Advisory  Committees  for  Trade 

Policy  Matters  (TPM) 
Computer  Systems  Technical  Advisory 

Committee 
— Hardware  Subcommittee 
— Software  Subcommittee 
— Licensing  Procedures  and 

Regulations  Subcommittee 
Computer  Peripherals,  Components,  and 

Related  Test  Equipment  Technical 

Advisory  Committee 
Electronic  Instrumentation  Technical 

Advisory  Committee 
Importers  and  Retailers'  Textile 

Advisory  Committee 


Industry  Functional  Advisory 

Committee  on  Customs  Matters  for 

TPM 
Industry  Functional  Advisory 

Committee  on  Standards  for  1PM 
Industry  Sector  Advisory  Committee 

(ISAC)  on  Aerospace  Equipment  for 

TPM 
c   — Customs  Procedures  and  Tariffs 

Subcommittee 
.  — Military  Trade  Subcommittee 
— Government  Supports 

Subcommittee 
— Purchase/Finance  Subcommittee 
— Space  Equipment  Subcommittee 
ISAC  on  Capital  Goods  for  TPM 
ISAC  on  Chemicals  and  Allied  Products 

for  TPM 
ISAC  on  Consumer  Goods  for  TPM 
— Task  Force  on  Market  Access 
ISAC  on  Electronics  and 

Instrumentation  for  TPM  ♦ 

— Multilateral  Trade  Negotiations 

Subcommittee 
ISAC  on  Energy  for  TPM 
ISAC  on  Ferrous  Ores  and  Metals  for  TI^ 
ISAC  on  Footwear,  Leather,  and  Leather 

Products  for  TPM 
ISAC  on  Industrial  and  Construction 

Material  and  Supplies  for  TPM 
ISAC  on  Lumber  and  Wood  Products  for 

TPM 
ISAC  on  Nonferrous  Ores  and  Metals 

for  TPM 
ISAC  on  Paper  and  Paper  Products  for 

TPM 
ISAC  on  Services  for  TPM 
— U.S.  Canadian  Free  Trade 

Agreement  Subcommittee 
ISAC  on  Small  and  Minority  Business 

for  TPM 
ISAC  on  Textiles  and  Apparel  for  TPM 
ISAC  on  Transportation,  Construction, 

and  Agriculture  Equipment  for  TPM 
ISAC  on  Wholesale  and  Retailing  for 

TPM 
Management-Labor  Textile  Advisory 

Committee 
Marine  Fisheries  Advisory  Commiffee 
Militarily  Critical  Technologies  List 

Technical  Advisory  Committee 
National  Medal  of  Technology 

Nomination  Evaluation  Committee 
President's  Export  Council 
— Foreign  Trade  Practices  and 

Negotiations  Subcommittee 
— International  Competitiveness  and 

Productivity  Subcommittee 
President's  Export  Council 

Subcommittee  on  Export 

Administration 
Sea  Grant  Review  Panel 
Semiconductor  Technical  Advisory 

Committee 
Telecommunications  Equipment 
Technical  Advisory  Committee 
— Switching  Subcommittee 
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Transportation  and  Related  Equipment 

Technical  Advisory  Committee 

FOR  FURTHER  INFORMATION  CONTACT: 

Suzette  Kern.  Management  Analyst. 
Office  of  the  Secretary,  Department  of 
Commerce,  Washington,  DC  20230, 
Telephone  (202)  377-3743. 

Suzette  Kem, 

Management  Control  Division,  Office  of 

Management  and  Organization. 

June  8. 1987. 

[FR  Doc.  87-13443  Filed  6-11-87;  8:45  am) 

BILUNQ  CODE  3S10-CW-« 


International  Trade  Administration 

Consolidated  Decision  on  Applications 
for  Duty-Free  Entry  of  Extracorporeal 
Shock  Wave  Lithotrlpters;  Mayo 
Foundation,  University  of  Pennsylvania 
etal. 

This  is  a  decision  consolidated 
pursuant  to  section  6(c)  of  the 
F.ducational,  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651,  80  Stat.  897;  15  CFR  Pari  301). 
Related  records  can  be  viewed  between 
8:30  A.M.  and  5:00  P.M.  in  Room  1523. 
U.S.  Department  of  Commerce,  14th  and 
Constitution  Avenue,  NW.,  Washington. 
DC. 

Docket  number:  85-210.  Applicant: 
Mayo  Foundation.  Rochester,  MN  55905. 

Intended  use:  See  notice  at  50  FR 
28000,  July  9, 1985. 

Docket  number  85-225.  Applicant: 
Hospiial  of  the  University  of 
Pennsylvania,  Philadelphia.  PA  19104. 
Intended  use:  See  notice  at  50  FR  29243, 
July  18, 1985. 

Docket  number.  85-292R.  Applicant: 
North  Carolina  Baptist  Hospital, 
Winston-Salem,  NC  27103.  Intended  use: 
See  notice  at  51  12906.  April  16, 1986. 

Docket  number  85-311R.  Applicant: 
Lahey  Clinic  Hospital,  Inc.,  Burlington, 
MA  01805.  Intended  use:  See  notice  at  51 
FR  8691.  March  13, 1986. 

Docket  number  86-029R.  Applicant: 
Rush  Presbyterian  St.  Luke's  NJedical 
Center.  Chicago,  IL  60612.  Intended  use: 
See  notice  at  51  FR  25924.  July  17. 1986. 

Docket  number  86-031R.  Applicant: 
The  University  of  Michigan  Hospitals. 
Ann  Arbor,  MI  48109.  Intended  use:  See 
notice  at  51  FR  23255.  June  16, 1986. 

Docket  number  86-045R.  Applicant: 
University  of  Minnesota  Hospital  and 
Clincs,  Minneapolis,  MN  55455.  Intended 
use:  See  notice  at  51  FR  25083.  July  10. 
1986. 

Docket  number  96-062.  Applicant: 
University  of  Rochester,  Rochester,  NY 
14620.  Intended  use:  See  notice  at  51  FR 
667.  January  7. 1986. 


Docket  number  86-070.  Applicant: 
Saint  Joseph  Medical  Center.  Burbank, 
CA  91505-^^66.  Intended  use:  See  notice 
at  51  FR  5752  February  18. 1986. 

Docket  number  86-092.  Applicant:  The 
Mount  Sinai  Hospital,  New  York,  NY 
10029.  Intended  use:  See  notice  at  51  FR 
6157,  February  20. 1986. 

Docket  number  86-105R.  Applicant: 
The  Methodist  Hospital,  Houston,  TX 
77030.  Intended  use:  See  notice  at  51  FR 
41379,  November  14, 1986. 

Docket  number  86-106.  Applicant: 
University  of  Chicago,  Chicago.  IL606p. 
Intended  use:  See  notice  at  51  FR  6155. 
February  20. 1986. 

Docket  number  86-113.  Applicant: 
Georgetown  University.  Washington, 
DC  20007.  Intended  use:  See  notice  at  51 
FR  6576,  February  25. 1986. 

Docket  number  86-123R.  Applicant: 
Geisinger  Medical  Center.  Danville.  PA\ 
17822.  Intended  use:  See  notice  at  51  FR 
33282.  September  19,  1986. 

Docket  number  86-154.  Applicant: 
University  of  Kansas,  Kansas  City,  KS 
66103.  Intended  use:  See  notice  at  51  FR 
12905.  April  16. 1986. 

Docket  number  86-157.  Applicant: 
Huntington  Memorial  Hospital. 
Pasadena.  CA  91105.  Intended  use;  See 
notice  at  51  FR  12905.  April  16. 1986. 

Docket  number  86-160.  Applicant: 
Southern  Nevada  Memorial  Hospital. 
Las  Vegas,  NV  89102.  Intended  use:  See 
notice  at  51  FR  12905,  April  6. 1986. 

Docket  number  86-172.  Applicant: 
University  of  California.  Davis.  Davis. 
CA  95616.  Intended  use:  See  notice  at  51 
FR  13275.  April  18. 1986. 

Docket  number  86-185.  Applicant: 
The  Nebraska  Methodist  Hospital, 
Omaha.  NE  68114.  Intended  use:  See 
notice  at  51  FR  16729.  May  8.  1986. 

Docket  number  86-192.  Applicant: 
Mercy  Catholic  Medical  Center  of 
Southeastern  Pennsylvania.  Darby,  PA 
19023.  Intended  use:  See  notice  at  51  FR 
17383.  May  12. 1986. 

Docket  number:  86-195.  Applicant: 
Calcilex  Corporation.  Cleveland.  OH 
44106.  Intended  use:  See  notice  at  51  FR 
18922,  May  23,  1986. 

Docket  number:  86-196.  Applicant: 
Pomona  Valley  Community  Hospital, 
Ltd.,  Pomona,  CA  91767.  Intended  use: 
See  notice  at  51  FR  18922,  May  23. 1986. 

Docket  number:  86-206.  Applicant: 
Norfolk  General  Hospital.  Norfolk.  VA 
23507.  Intended  use;  See  notice  at  51  FR 
22843,  June  23,  1986. 

Docket  number:  86-246.  Applicant: 
Southeastern  Kidney  Institute 
Cooperative,  Inc.,  Tallahassee.  FL  32202. 
Intended  use;  See  notice  at  51  FR  25924. 
July  17. 1986. 


Docket  number  86-292.  Applicant: 
Wuesthoff  Memorial  Hospital, 
Rockledge,  FL  32955.  Intended  use:  See 
notice  at  51  FR  12220,  April  15, 1986. 

Docket  number  86-298.  Applicant: 
Iowa  Methodist  Medical  Center,  Des 
Moines,  lA  50314.  Intended  use:  See 
notice  at  51  FR  30525,  August  27.  1986. 

Docket  number;  86-307.  Applicant: 
Greenville  Hospital  System,  Greenville, 
SC  29605.  Intended  use:  See  notice  at  51 
FR  33282,  September  19, 1986. 

Docket  number;  87-030.  Applicant: 
Our  Lady  of  the  Lake  Regional  Medical 
Center,  Baton  Rouge.  LA  70809.  Intended 
use:  See  notice  at  51  FR  42890. 
Npvember  26, 1986. 

Docket  number;  87-049.  Applicant:  St, 
Johns  Regional  Health  Center. 
Springfield,  MO  65804.  Intended  use:  See 
notice  at  51  FR  44825.  December  12. 
1986. 

Docket  number:  87-085.  Applicant: 
LDS  Hospital.  Salt  Lake  City.  UT  84143. 
Intended  use;  See  notice  at  52  FR  5325, 
February  20, 1987. 

Docket  number  87-091.  Applicant: 
North  Carolina  Memorial  Hospital. 
Chapel  Hill,  NC  27514.  Intended  use:  See 
notice  at  52  FR  5810.  February  26, 1987, 

Instrument;  Extracorporeal  Shock 
Wave  Lithotripter  (ESWL). 
Manufacturer:  Domier  Medizintechnik 
GmbH,  West  Germany.  Advice 
submitted  by:  National  Institutes  of 
Health,  various  dates. 

Comments:  None  received. 

Decision:  Approved.  No  instrument  of 
equivalent  scientific  value  to  the  foreign 
instruments,  for  such  purposes  as  each 
is  intended  to  be  used,  is  being 
manufactured  in  the  United  States. 
Reasons:  There  is  no  domestic 
manufacturer  of  lithotripters  or  of 
comparable  devices  capable  of 
noninvasively  pulverizing  kidney  stones. 
We  have  concluded,  moreover,  that  the 
use  of  this  medical  device  principally  in 
the  treatment  of  patients  does  not 
disqualify  it  for  duty-free  treatment 
under  Item  851.60,  Tariff  Schedules  of 
the  United  States. 

Discussion:  Section  301.5(d)(l)(iii)  of 
the  Department's  regulations  (19  CFR 
301.5(d)(l)(iii))  provides  that,  in  order  for 
the  Department  to  make  its 
determination  with  respect  to  the 
scientific  equivalency  of  foreign  and 
domestic  instruments,  an  applicant's 
intended  purposes  must  "include  either 
scientific  research  or  science-related 
educational  programs." 

The  applicants  have  varying  programs 
for  use  of  the  ESWL.  All  intend  to  use 
the  instrument  for  patient  care  and 
therapy,  purposes  which  do  not  qualify 


as  "scientific  research  or  science-related 
educational  programs."  In  each  case, 
however,  the  applicant  also  intends 
some  use  in  scientific  research  or 
science-related  education.  Thus,  we  are 
able  to  make  the  scientific  equivalency 
determination  required  by  the  statute 
and  regulation  for  each  application. 

Pri6r  to  this  decision,  the 
Department's  practice  was  generally  to 
exclude  therapeutic  devices  from  duty-  ' 
free  consideration  under  the^Act,  with 
certain  exceptions  being  made  where 
the  applicant  could  show  that  a 
substantial  use  of  the  instrument  would 
be  in  "clinical  research."  As  the  result  of 
our  review  of  these  dockets,  however, 
we  have  decided  not  to  follow  this 
practice.  The  practice  announced  in  this 
notice  is  more  consonant  with  a  full 
understanding  of  the  Educational, 
Scientific  and  Cultural  Materials 
Importation  Act  of  1966  and  its 
legislative  history.  ^ 

Our  consultants  in  the  National 
Institutes  of  Health  have  advised  us 
with  respect  to  these  applications  that 
there  are  no  known  domestic 
instruments  now  available  which  are       * 
equivalent  to  the  Domier  ESWL 

We  know  of  no  equivalent  instrument 
that  is  being  manufactured  in  the  United 
States  which  is  of  equivalent  scientific 
value  to  the  foreign  instruments,  for  the 
purposes  for  which  the  instruments  are 
intended  to  be  used. 
Frank  W.  Creel. 

Director,  Statutory  Import  Programs  Staff. 
|FR  Doc.  87-13533  Filed  6-11-87;  8:45  am) 
BILLINQ  CODE  1510-OS-M 


National  Technical  Information     \ 
Service 

Government-Owned  Inventions; 
Availability  for  Licensing;  Department 
of  Agriculture  et  al. 

The  inventions  listed  below  are 
owned  by  agencies  of  the  U.S. 
Government  and  are  available  for 
licensing  in  the  U.S.  in  accordance  with 
35  U.S.C.  207  to  achieve  expeditious 
commercialization  of  results  of  federally 
funded  research  and  development. 
Foreign  patents  are  filed  on  selected 
inventions  to  extend  market  coverage 
for  U.S.  companies  and  may  also  be 
available  for  licensing. 

Technical  and  licensing  information 
on  specific  inventions  may  be  obtained 
by  writing  to;  Office  of  Federal  Patent 
Licensing.  U.S.  Department  of 
Commerce,  P.O.  Box  1423.  Springfield. 
Virginia  22151. 


Please  cite  the  number  and  title  of 
inventions  of  interest. 
Douglas  I.  Campion. 

Patent  Licensing  Specialist.  Office  of  Federal 
Patent  Licensing,  National  Technical 
Information  Service,  U.S.  Department  of 
Commerce. 

Department  of  Agriculture       '   '^^,- '  . 

SN  6-233,242  (4,663,353),  Antibacterial" 
Fatty  Anilides 

SN  6-638,826  (4,557,734).  Microemulsions 
from  Vegetable  Oil  and  Lower 
Alcohol  with  Octanol  Surfactant  as 
Alternative  Fuel  for  Diesel  Engines 

SN  6-662.378  (4,559,823),  Device  and 
Method  for  Measuring  the  Energy 
Content  of  Hot  and  Humid  Air 
Systems 

SN  6-825,109.  Means  and  Method  of 
Sampling  Flow  Related  Variables 
from  a  Waterway  in  an  Accurate 
Manner  Using  a  Programmable 

Calculator 

» 
.  Department  of  Commerce 

SN  7-012,700.  Data  Direct  Ingest  System 
SN  7-031.716,  Method  of  Determining 
Subsurface  Property  Value  Gradient 

Department  of  Health  and  Human 
Services 

SN  6-618,949  (4.555,490,  Rapid'        I 
Visualizafion  System  for  Gel 
Electrophoresis 

SN  8-634.380,  Cloning  cDNAs  For  the 
Human  interieukiQ-2  Receptor 

SN  6-780,932  (4,658,047),  Method  of 
Preparing  1.2-Diaminocyclohexane 
Telrachloro  Platinum  (IV)  Isomers 

SN  7-019,185,  Method  and  Device  for 
Determining  Viability  of  Intact  Teeth 

SN  7-021,493,  Antimicrobial  Compounds 

SN  7-025.062,  Substituted  N-Methyl 
Derivatives  of  Mitindomide 

SN  7-030.073,  Phosphorothioate 
Analogues  of 

Oligodeoxyribonucleofcdes  As 
Inhibitors  For  Replication  and 
Cytop-athic  Effects  of  HTLV-III 
Retroviruses  and  Other  Foreign 
NucleicAcids       '    - 

Department  of  the  Interior 

SN  6-726,253  (4.661,118).  Method  Fof 
Oxidation  of  Pyrite  In  Coal  to 
Magnetite  and  Low  Field  Magnetic 
Separation  Thereof 

Department  of  the  Air  Force 

SN  6-520,276  (4.648,094),  Method  of 

Discriminating  Between  Signals 
SN  6-596,863  (4,644.133).  Analog  Circuit 

for  Simulating  a  Digitally  Controlled 

Rheostat 
SN  6-618,287  (4,642,644).  Noise  Jammer 

Discrimination  By  Noise  Modulation 

Bandwidth 


SN  6-616.288  (4.642.643).  Noise  Jammer 

Discrimination  By  Noise  Spectral 

Bandwidth 
SN  6-619,244  (4.641,250),  inspection 

Workstation  Data  Entry  Method 
SN  6-623,289  (4.641.141).  Coherent  Dual 

Automatic  Gain  Control  System 
SN  6-623.905  (4.631.547).  Reflector 

Antenna  Having  Sidelobe  Suppression 

Elements 
SN  6-629,862  (4.631,474).  High  or  Low- 
Side  State  Relay  With  Current 

Limiting  and  Operational  Testing 
SN  6-662,476  (4.641,358),  Optical  Mark 

Reader 
SN  6-666.786  (4.631.635).  Vibration 

Isolated  Cold  Plate  Assembly 
SN  6-666,841  (4.644,356),  Bistatic 

Coherent  Radar  Receiving  System 
SN  6-721,977  (4.643.533),  Differentiating 

Spatial  Light  Modulator 
SN  6-729.389  (4.640,499).  Hermefic  Chip 

Carrier  Compliant  Soldering  Pads 
SN  6-731,646  (4,642,645),  Reducing 

Grating  Lobes  Due  To  Subarray 

Amplitude  Tapering 
SN  6-742.825  (4.644.267).  Signal  Analysis 

Receiver  With  Acousto-Optic  Delay 

Lines 
SN  6-746,671  (4,644.811).  Termination 

Load  Carrying  Device  ^ 

SN  6-768.664  (4,644,633),  Computer 

Controlled  Lead  Forming 
SN  6-772,581  (4,644,357),  Radar  Clutter 

Simulator 
SN  6-785,690  (4,640,570),  Electrical  Cone 

Connector 
SN  6-801,362  (4,630,437),  Optical  Control 

Method  For  Solid  Fuel  Rocket  Burn 

Rate 
SN  6-805.680  (4,631.154),  Method  Of 

Constructing  A  Dome  Restraint 

Assembly  For  Rocket  Motors 

Department  of  the  Army 

SN  6-031,110  (4,655,858),  Burning  Rate 

Enhancement  Of  SoHd  Propellants  By 

Means  Of  Metal/Oxidant 

Agglomerates 
SN  6-153,818  (4,655.859),  Azido-Based 

Propellants 
SN  6-364,089  (4,657,903),  Transition 

Metal  Complexes  Of  the  Selenium 

Analogs  Of  2-Acetyl-and  1- 

Propionylpyridine 

Thiosemicarbazones  Useful  For 

Treating  Malarial  Infections  and 

Leukemi 
SN  6-^54,944  (4.457,232),  Artillery  Fuze 

For  Practice  and  Tactical  Munitions 
SSl  6-484,105  (4.655,860),  A  Processing 

Method  For  Increasing  Propellant 

Burning  Rate 
SN  6-535,190  (4,591.573).  Sensitive 

Radioimmunoassay  Using  Antibody 

To  L-Hyoscyamine 
SN  6-535,481  (4,476,060),  1.  3.  5.  7- 

Tetranitroxyadamantane 


UM  I 


22514 


Federal  Register  /  Vol.  52.  No.  113  /  Friday.  June  12.  1987  /  Notices 


Federal  Register  /  Vol.  52,  No.  113  /  Friday,  June  12,  1987  /  Notices' 


22515 


SN  &-658,945  (4,637,931),  Polyactic- 

Polyglycolic  Acid  Copolymer 

Combined  With  Decalcined  Freeze- 

Dried  Bone  for  Use  As  A  Bone  Repair 

Material 
SN  6-664,647  (4,647,555).  Esters  Of  Boron 

Analogues  Of  Amino  Acids 
SN  6-702.114  (4,659,738).  Topical 

Prophylaxis  Against  Schistosomal 

Infections 
SN  6-730,125  (4,653,760),  Photosensitive 

Cartridge  For  Weapons  Zeroing  and 

Marskmanship  Training 
SN  7-014.905.  Shielded  Insulation  For 

Combustion  Chamber 
SN  7-023,161.  Method  Of  Making  a  Long 

Lived  High  Current  Density  Cathode 

From  Tungsten  and  Iridium  Powders 
SN  7-024,092,  Apparatus  for  Acoustical 

Quieting  Of  A  Cavity 
SN  7-028,169,  Method  of  Making  a 

Cathode  For  Use  In  A  Rechargeable 

Lithium  Battery,  Cathode  so  Made, 

and  Rechargeable  Lithium  Battery 

Including  the  Cathode 
SN  7-029,127,  Metallographic 

Preparation  of  Pressed  and  Sintered 

Powder  Metallurgy  Material 

(Tungsten,  Columbium.  Lead  and 

Copper) 
SN  7-023,407,  Vehicle  Suspension 
SN  7-043.270,  High-Power.  Rapid  Fire 

Railgun 
SN  7-043,271,  Measurement  of  Film 

Thickness  of  Integrated  Circuits 
[FR  Doc.  87-13444  Filed  6-11-87;  8:45  am] 
BIUJNG  COOC  U10-04-II 


Intent  To  Grant  Exclusive  Patent 
License;  CIBA-GEIGY  Corp. 

The  National  Technical  Information 
Service  (NTIS).  U.S.  Department  of 
Commerce,  intends  to  grant  to  CIBA- 
GEIGY  Corporation,  having  a  place  of 
business  in  Greensboro.  North  Carolina, 
an  exclusive  right  in  the  United  States 
and  certain  foreign  countries  to 
manufacture,  use,  and  sell  products 
embodied  in  the  invention  entitled 
"Preparation  of  an  Entomopathogenic 
Fungal  Insect  Control  Agent."  U.S. 
Patent  No.  4,530.834.  The  patent  rights  in 
this  invention  are  assigned  to  the  United 
States  of  America,  as  represented  by  the 
Secretary  of  Commerce. 

The  intended  exclusive  license  will  be 
royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C.  209 
and  37  CFR  404.7.  The  intended  license 
may  be  granted  unless,  within  sixty 
days  from  the  date  of  this  published 
Notice,  NTIS  receives  written  evidence 
and  argument  which  establishes  that  the 
grant  of  the  intended  license  would  not 
serve  the  public  interest. 

Inquiries,  comments  and  other 
materials  relating  to  the  intended 
license  must  be  submitted  to  Douglas  J. 


Campion,  Office  of  Federal  Patent 
Licensing,  NTIS,  Box  1423,  Springfield. 
VA  22151. 
Douglas ).  Campion. 

Associate  Director.  Office  of  Federa/  Patent 
Licensing,  U.S.  Department  of  Commerce, 
National  Technical  Information  Service. 
[FR  Doc.  87-13466  Filed  6-11-87;  8;45  am) 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Deduction  in  Chiarges  of  Certain 
Cotton  and  Man-Made  Fiber  Textile 
Products  Produced  or  Manufactured  in 
Jamaica 

June  5, 1987. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA),  under  the  authority 
contained  in  E.0. 11651  of  March  3. 1972, 
as  amended,  and  the  President's 
February  20. 1986  announcement  of  a 
Special  Access  Program  for  textile 
products  assembledjn  participating 
Caribbean  Basin  beneficiary  countries 
from  fabric  formed  and  cut  in  the  United 
States,  pursuant  to  the  requirements  set 
forth  in  51  FR  21208  (June  11, 1986),  has 
issued  the  directive  published  below  to 
the  Commissioner  of  Customs  to  be 
effective  on  June  15, 1987.  For  further 
information  contact  Janet  Heinzen, 
International  Trade  Specialist,  Office  of 
Textiles  and  Apparel,  U.S.  Department 
of  Commerce,  (202)  377-4212. 

Background 

On  April  1, 1987  a  notice  was 
published  in  the  Federal  Register  (52  FR 
10398)  announcing  import  restraint 
limits  for  certain  cotton  and  man-made 
fiber  textile  products  in  Categories  338/ 
339/638/639  and  347/348/647/648, 
produced  or  manufactured  in  Jamaica 
and  exported  during  the  sixteen-month 
period  which  began  on  September  1. 
1988  and  extends  through  December  31, 
1987.  This  notice  also  announced 
guaranteed  access  levels  for  products  in 
the  foregoing  categories  which  are 
properly  certified  textile  products 
assembled  in  Jamaica  from  fabric 
formed  and  cut  in  the  United  States. 

During  recent  consultations  between 
the  Governments  of  the  United  States 
and  Jamaica,  the  United  States  agreed  to 
deduct  charges  for  shipments  qualifying 
for  guaranteed  access  levels  which  were 
made  to  designated  consultation  levels. 
It  was  further  agreed  that  these  goods 
would  be  charged  to  corresponding 
guaranteed  access  levels. 

The  Government  of  Jamaica  has 
provided  documentation  to  the  U.S. 


Government  establishing  that  the 
products  in  Categories  338/339/638/639 
and  347/348/647/648  were  assembled 
exclusively  from  U.S.  formed  and  cut 
fabric  and  qualified  for  entry  under  the 
guaranteed  access  levels.  These  goods 
were  charged  to  the  designated 
consultation  levels  because  of  the 
unavailability  of  proper  documentation 
(CBI  Export  Declaration  (Form  ITA- 
370P))  required  for  entry  under  TSUSA 
807.0010. 

Accordingly,  in  the  letter  published 
below,  the  Chairman  of  the  Committee 
for  the  Implementation  of  Textile 
Agreements  directs  the  Commissioner  of 
Customs  to  deduct  9,563  dozen  and 
35.446  dozen  from  the  charges  made  to 
the  restraint  limits  established  for 
Categories  338/339/638/639  and  347/ 
348/647/648.  respectively,  for  the  period 
which  began  on  September  1, 1986  and 
extends  through  December  31, 1987. 
Subsequently,  these  same  amounts  will 
be  charged  to  the  guaranteed  access 
levels  established  for  properly  certified 
textile  products  in  Categories  338/339/ 
638/639  and  347/348/647/648  which  are 
assembled  in  Jamaica  from  fabric 
formed  and  cut  in  the  United  States  and 
exported  from  Jamaica  during  this  same 
sixteen-month  period. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U  S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13, 1982  (47  FTl  55709),  as 
amended  on  April  7, 1983  (48  FR  15175). 
May  3, 1983  (48  FR  19924),  December  14, 
1983,  (48  FR  55607).  December  30, 1983 
(48  FR  57584),  April  4,  1984  (49  FR 
13397),  June  28, 1984  (49  FT^  26622),  July 
16, 1984  (49  FR  20754),  November  9, 1984 
(49  FR  44782),  Ju.y  14, 1986  (51  FR  25386), 
July  29,  1986  (51  FR  27068)  and  in 
Statistical  Headnote  5,  Schedule  3  of 
the  Tariff  Schedules  of  the  United  States 
Annotated  (1986). 
Arthur  Garel, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
June  5. 1987. 

Committee  for  the  Implemenlation  of  Textile 
Agreements 

Commissioner  of  Customs. 
Deportment  of  the  Treasury,  Washington,  DC 
20229. 
Dear  Mr.  Commissioner  To  facilitate 
implemenlation  of  the  Bilateral  Cotton,  Wool, 
Man-Made  Fiber.  Silk  Blend  and  Other 
Vegetable  Fiber  Textitle  Agreement  of 
August  27, 1986,  as  amended,  between  the 
Governments  of  the  United  States  and 
lamaica,  I  request  that,  effective  on  )une  15. 
1987.  you  deduct  the  following  amounts  from 
the  charges  made  to  the  import  restraint 
limits  established  in  the  directive  of  March 
27. 1987  for  cotton  and  man-made  fiber  textile 
products,  produced  or  manufactured  in 


Jamaica  and  exported  during  the  sixteen- 
month  period  which  began  on  September  1, 
1986  and  extends  through  December  31. 1987. 

Category  and  Amount  To  Be  Deducted 
338/339/638/63»— 9.563  dozen 
347/348/677/648—35,446  dozen. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553. 

This  letter  will  be  published  in  the  Federal 
Register. 

Sincerely, 
Arthur  Garel, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
[FR  Doc.  87-13486  Filed  6-11-87;  8:45  am) 
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Amendment  to  the  Export  Visa 
Arrangement  for  Certain  Cotton 
Textile  Products  Produced  or 
Manufactured  in  Nepal 

|une  5, 1987. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA),  under  the  authority 
contained  in  E.0. 11651  of  March  3, 1972, 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  July  1, 1987. 
For  further  information  contact  Kim 
Pham,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  Washington, 
DC,  (202)  377^212. 

Background 

A  CITA  directive  dated  April  3, 1987 
(52  FR  11724)  established  export  visa 
requirements  for  certain  cotton  textile 
products  in  Categories  300-369, 
produced  or  manufactured  in  Nepal  and 
exported  to  the  United  States  on  an  after 
April  15, 1987.  A  subsequent  directive 
dated  May  4, 1987  (52  FR  17440)  waived 
the  export  visa  requirements  for  cotton 
textile  products  in  Categories  300-369 
regardless  of  the  date  of  export. 

As  a  result  of  further  discussions 
between  the  Governments  of  the  United 
States  and  Nepal,  the  Chairman  of  the 
Committee  for  the  Implementation  of 
Textile  Agreements  has  directed  the 
Commissioner  of  Customs  to  deny  entry 
into  the  United  States,  effective  on  July 
1. 1987,  of  cotton  textile  products  in 
Categories  300-369,  including,  if  any, 
part  categories  or  merged  categories, 
and  including  Categories  353  and  354, 
but  not  including  Categories  355  and 
356,  exported  from  Nepal  on  and  after 
July  1, 1987,  which  are  not  accompanied 
by  a  valid  and  correct  visa  as  described 
in  the  April  3, 1987  directive. 
A  description  of  the  textile  categories 


in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13, 1982  (47  FR  55709).  as 
amended  on  April  7, 1983  (48  FR  15175), 
May  3, 1983  (48  FR  19924),  December  14, 
1983,  (48  FR  55607),  December  30. 1983 
(48  FR  57584).  April  4,  1984  (49  FR 
13397),  June  28. 1984  (49  FR  26622),  July 
16, 1984  (49  FR  28754),  November  9. 1984 
(49  FR  44782).  July  14, 1986  (51  FR  25386), 
July  29, 1986  (51  FR  27068)  and  in 
Statistical  Headnote  5,  Schedule  3  of  the 
Tariff  Schedules  of  the  United  States 
Annotated  (1987). 
Arthur  Garel. 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 
June  5. 1987. 

Committee  for  the  Implementation  of  Textile 
Agreements 

Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Mr.  Commissioner:  This  directive 
cancels  and  supersedes  the  directive  issued 
to  you  on  May  4, 1987  which  directed  you  to 
waive  the  visa  requirements  for  certain 
cotton  textiles  and  textile  products,  produced 
or  manufactured  in  Nepal. 

This  directive  amends,  but  does  not  cancel, 
the  directive  issued  to  you  on  April  3, 1987 
which  established  and  export  visa 
arrangement  for  cotton  textile  products  in 
Categories  300-369,  including,  if  any,  part 
categories  or  merged  categories,  except 
Categories  353  and  354.  produced  or 
manufactured  in  Nepal. 

Effective  on  July  1, 1987,  the  directive  of 
April  3, 1987  is  hereby  amended  to  direct  you 
to  prohibit  entn,  into  the  United  States  (i.e.. 
the  50  Stales,  the  District  of  Columbia  and  the 
Commonwealth  of  Puerto  Rico)  for 
consumption  and  withdrawal  from 
warehouse  for  consumption  of  cotton  textiles 
and  textile  products  in  Categories  300-369, 
including,  if  any.  part  categories  or  merged 
categories,  and  including  Categories  353  and 
3.54,  but  not  including  Categories  355  and  356. 
produced  or  manufactured  in  Nepal  and 
exported  on  and  after  July  1, 1987  from  Nepal 
for  which  the  Government  of  Nepal  has  not 
issued  an  appropriate  visa  as  described  in 
the  directive  of  April  3, 1987. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553. 

Sincerely, 
Arthur  Garel, 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 
[FR  Doc.  87-13489  Filed  6-11-67;  8:45  am] 

BILLING  CODE  35tO-OR-W 

import  Restraint  Limits  for  Certain 
Textile  Products  Produced  or 
Manufactured  In  Taiwan 

June  5,  1987. 
Correction 

In  footnote  11  of  the  letter  to  the 


Commissioner  of  Customs  published  in 
the  Federal  Register  on  Januan  6,  1987 
(52  FR  445),  TSUSA  number  352.4000 
should  be  added  to  the  TSUSA  numbers 
for  Categon,-  669-F. 
Arthur  Garel, 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 

[FR  Doc.  87-13487  Filed  6-11-67;  8:45  am] 

BILLING  CODE  3S10-OR-N 


Establishment  of  Import  Restraint 
Limits  for  Certain  Cotton,  Wool,  Man- 
Made  Fiber,  Silk  Blends  and  Other 
Vegetable  Fit>er  Textile  Products  ^rom 
Taiwan  Effective  on  January  1,  1987 

June  5, 1987. 

Correction 

In  footnote  4  of  the  letter  to  the 
Commissioner  of  Customs  published  in 
the  Federal  Register  on  January  6. 1987 
(52  FR  447),  TSUSA  number  352.4000 
should  be  added  to  the  TSUSA  numbers 
for  Category  669-F. 
Arthur  Garel. 

Acting  Chairman.  Committee  for  the 
Impletnentation  of  Textile  Agreements. 

[FR  Doc.  87-13488  Filed  6-11-87;  8:45  am) 

BILLING  CODE  351(y-Dfl-M 


Request  for  Public  Comment  on 
Bilateral  Textile  Consultations  With  the 
Government  of  Thailand  To  Review 
Trade  in  Category  342/642 

June  5, 1987. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile  . 

Agreements  (CITA),  under  the  authority 
contained  in  E.0. 11651  of  March  3. 1972. 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  eff^tive  on  June  15, 1987. 
For  further  information  contact  Ross 
Arnold,  International  Trade  Specialists, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce.  (202)377- 
4212.  For  information  on  the  quota 
status  of  this  hmit,  please  refer  to  the 
Quota  Status  Reports  which  are  posted 
on  the  bulletin  boards  of  each  Customs 
port  or  call  (202)  682-3076.  For 
information  on  embargoes  and  quota  re- 
openings,  please  call  (202)  377-3715.  For 
information  on  categories  on  which 
consultations  have  been  requested  call 
(202)  377-3740, 

Background 

On  May  22, 1987,  the  Government  of 
the  United  States  requested 
consultations  with  the  Government  of 


UM  I 
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Thailand  with  respect  to  Category  34:i/ 
642  (cotton  and  man-made  fiber  skirts). 
This  request  was  made  under  the 
agreement  between  the  Governments  of 
the  United  States  and  Thailand  of  July 
27  and  August  8.  1983.  relating  to  trade 
in  cotton,  wool  and  man-made  fiber 
textile  products  which  provides  for 
consultations  when  the  orderly 
development  of  trade  between  the  two 
countries  may  be  impeded  by  market 
disruption,  or  the  threat  thereof,  due  to 
imports. 

According  to  the  terms  of  the  bilateral 
agreement,  if  no  mutually  satisfactory 
solution  is  reached  during  consultations, 
the  United  States  may  establish  a 
prorated  specific  limit  for  the  period 
which  began  on  May  22, 1987  and 
extends  through  December  31, 1987  at  a 
level  of  125,466  dozen. 

The  Government  of  the  United  States 
has  decided,  pending  a  mutually 
satisfactory  solution,  to  control  imports 
in  Category  342/642  exported  during  the 
ninety-day  consultation  period  which 
began  on  May  22, 1987  and  extends 
through  August  19, 1987  at  the 
prescribed  limit  of  59,629  dozen. 

In  the  event  the  limit  established  for 
the  ninety-day  period  is  exceeded,  such 
excess  amounts,  if  allowed  to  enter,  may 
be  charged  to  the  prorated  specific  limit 
specified  above. 

The  United  States  remains  committed 
to  finding  a  solution  concerning  this 
category.  Should  such  a  solution  be 
reached  in  consultations  with  the 
Government  of  Thailand,  furthernotice 
will  be  published  in  the  Federal 
Register. 

A  summary  market  statement  for  this 
category  follows  this  notice. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13, 1982  (47  FR  55709),  as 
amended  on  April  7, 1983  (48  FR  15175), 
May  3, 1983  (48  FR  19924),  December  14, 
1983,  (48  FR  55607),  December  30, 1983 
(48  FR  57584),  April  4,  1984  (49  FR 
13397),  June  28, 1984  (49  FR  26622),  )uly 
16,  1984  (49  FR  28754),  November  9,  1984 
(49  FR  44782),  July  14, 1986  (51  FR  25386), 
July  29,  1986  (51  FR  27068)  and  in 
Statistical  Headnote  5,  Schedule  3  of  the 
Tariff  Schedules  of  the  United  States 
Annotated  (1987). 

Anyone  wishing  to  comment  or 
provide  data  or  information  regarding 
the  treatment  of  Category  342/642  under 
the  agreement  with  Thailand,  or  on  any 
other  aspect  thereof,  or  to  comment  on 
domestic  production  or  availability  of 
textile  products  included  in  this 
category,  is  invited  to  submit  such 
comments  or  information  in  ten  copies 
to  Mr.  Ronald  I.  Levin,  Acting  Chairman, 
Committee  for  the  Implementation  of 


textile  Agreements,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  Washington,  DC  20230. 

Because  the  exact  timing  of  the 
consultations  is  not  yet  certain, 
comments  should  be  submitted 
promptly.  Comments  or  information 
submitted  in  response  to  this  notice  will 
be  available  for  public  inspection  in  the 
Office  of  Textiles  and  Apparel,  Room 
3100,  U.S.  Department  of  Commerce, 
14th  and  Constitution  Avenue,  NW., 
Washington,  DC,  and  may  be  obtained 
upon  request. 

Further  comment  may  be  invited 
regarding  particular  comments  or 
information  received  from  the  public 
which  the  Committee  for  the 
Implementation  of  Textile  Agreements 
considers  appropriate  for  further 
consideration. 

The  solicitation  of  comments 
regarding  any  aspect  of  the  agreement 
or  the  implementation  thereof  is  not  a 
waiver  in  any  respect  of  the  exemption 
contained  in  5  U.S.C.  553(a)(1)  relating 
to  matters  which  constitute  "a  foreign 
affairs  function  of  the  United  States." 
Arthur  Garel. 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 

Market  Statement 

Category  342/642;  Cotton  and  Man-Made 

Fiber  Skirts:  Thailand.  May  1967 
Summary  and  Conclusions 

U.S.  imports  of  Category  342/642  from 
Thailand  were  170.369  dozen  during  the  year 
ending  February  1987,  a  40  percent  increase 
over  the  121,695  dozen  imported  a  year 
earlier.  During  1968,  imports  of  Category  342/ 
642  from  Thailand  reached  140,322  dozen 
compared  to  105.060  dozen  imported  during 
1985,  a  34  percent  increase. 

The  market  for  Category  342/642  has  been 
disrupted  by  imports.  The  sharp  and 
substantial  increase  in  imports  from  Thailand 
has  contributed  to  this  disruption. 

U.S.  Production  and  Market  Share 

U.S.  production  of  cotton  and  man-made 
fiber  skirts  declined  five  percent  from  8.233 
thousand  dozen  in  1983  to  7.805  thousand 
dozen  in  1985.  Comparison  of  government 
cuttings  '  data  for  1986  and  1985  indicate  that 
1986  production  will  be  down  four  percent. 
The  domestic  manufacturers'  share  of  this 
market  fell  from  75  percent  in  1983  to  67 
percent  in  1985.  The  U.S.  market  share  is 
expected  to  decrease  further  in  1966,  to 
around  57  percent. 

U.S.  Imports  and  Import  Penetration 

U.S.  imports  of  Category  342/642  grew  from 
2.798  thousand  dozen  in  1983  to  3,794 
thousand  dozen  in  1965,  a  36  percent 
increase.  During  1986.  imports  of  Category 
342/642  reached  5.995  thousand  dozen,  56 
percent  above  the  level  imported  during  1985. 


The  ratio  of  imports  to  domestic  production 
increased  from  34  percent  in  1963  to  49 
percent  in  1985.  Tlie  ratio  is  expected  to  reach 
77  percent  in  1986. 
)une  5. 1987 

Committee  for  the  Implementation  of  Texlila 
Agreements 

Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington.  DC 
20229 

Dear  Mr.  Commissioner:  Under  the  terms  of 
Section  204  of  the  Agricultural  Act  of  1956.  as 
amended  (7  U.S.C.  1854),  and  the 
Arrangement  Regarding  International  Trade 
in  Textiles  done  at  Geneva  on  December  20, 
1973,  as  further  extended  on  July  31,  1986; 
pursuant  to  the  Bilateral  Cotton,  Wool  and 
Man-Made  Fiber  Textile  Agreement  of  luly  27 
and  August  8, 1983  between  the  Governments 
of  the  United  States  and  Thailand:  and  in 
accordance  with  the  provisions  of  Executive 
Order  11651  of  March  3, 1972,  as  amended, 
you  are  directed  to  prohibit,  effective  on  June 
15,  1987.  entry  into  the  United  Slates  for 
consumption  and  withdrawal  from 
warehouse  for  consumption  of  cotton  and 
man-made  fiber  textile  products  in  Category 
342/642,  produced  or  manufactured  in 
Thailand  and  exported  during  the  ninety-day 
period  which  began  on  May  22. 1987  and 
extends  through  August  19, 1987,  in  excess  of 
59,629  dozen.' 

Imports  charged  to  this  ninety-day  limit  are 
also  subject  to  the  Group  II  limit  established 
in  the  directive  of  December  23. 1986. 

Textile  products  in  Category  342/642  which 
have  been  exported  to  the  United  States  prior 
to  May  2Z  1987  shall  not  be  subject  to  the 
limit  established  in  this  directive. 

A  description  of  the  textile  categories  in 
terms  of  T.S.U.S.A.  numbers  was  published  in 
the  Federal  Register  on  December  13. 1982  (47 
FR  55709).  as  amended  on  April  7,  1983  (48  FR 
15175),  May  3. 1983  (48  FR  19924).  December 
14, 1983,  (48  FR  55607).  December  30,  1983  (48 
FR  57584),  April  4,  1984  (49  FR  13397).  [une  28, 
1984  (49  FR  26622),  |uly  16,  1984  (49  FR  28754), 
November  9,  1984  (49  FR  44782),  [uly  14, 1986 
(51  FR  25386),  (uly  29,  1988  (51  FR  27068)  and 
in  Statistical  Headnote  5,  Schedule  3  of  the 
Tariff  Schedules  of  the  United  States 
Annotated  (1987). 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 
Sincerely, 
Arthur  Garel, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
(FR  Doc  87-13490  Filed  6-11-87:  8:45  am) 

BILUNG  CODE  ISIO-OM-M 


Request  for  Public  Comment  on 
Bilateral  Textile  Consultations  With  the 
Government  of  Turkey  on  Category 
342/642 

June  5, 1967. 

On  May  27, 1987,  the  United  Slates 
Government,  under  Article  3  of  the 
Arrangement  Regarding  International 
Trade  in  Textiles  and  in  accordance 
with  section  204  of  the  Agricultural  Act 
of  1956,  requested  the  Government  of 
Turkey  to  enter  into  consultations 
concerning  exports  to  the  United  States 
of  certain  cotton  and  man-made  fiber 
textile  products,  produced  or 
manufactured  in  Turkey. 

The  purpose  of  this  notice  is  to  advise 
that,  if  no  solution  is  agreed  upon  in 
consultations  with  Turkey,  the 
Committee  for  the  Implementation  of 
Textile  Agreements  may  later  establish 
limits  for  the  entry  and  withdrawal  from 
warehouse  for  consumption  of  cotton 
and  man-made  fiber  skirts  in  Category 
342/642,  produced  or  manufactured  in 
Turkey  and  exported  to  the  United 
States  during  the  twelve-month  period 
which  began  on  May  27, 1987  and 
extends  through  May  26, 1988  at  a  level 
of  119.550  dozen. 

A  summary  market  statement  for  this 
category  follows  this  notice. 

Anyone  wishing  to  comment  or 
provide  data  or  information  regarding 
the  treatment  of  this  category  is  invited 
to  submit  such  comments  or  information 
in  ten  copies  to  Mr.  Ronald  I.  Levin, 
Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230.  Because  the  exact  timing  of 
the  consultations  is  not  yet  certain, 
comments  should  be  submitted 
promptly.  Comments  or  information 
submitted  in  response  to  this  notice  will 
be  available  for  public  inspection  in  the 
Office  of  Textiles  and  Apparel,  Room 
3100,  U.S.  Department  of  Commerce. 
14th  and  Constitution  Avenue,  NW., 
Washington.  DC,  and  may  be  obtained 
upon  request. 

Further  comment  may  be  invited 
regarding  particular  comments  or 
information  received  from  the  public 
which  the  Committee  for  the 
Implementation  of  Textile  Agreements 
considers  appropriate  for  further 
consideration. 

The  solicitation  of  comments 
regarding  any  aspect  of  the  agreement 
or  the  implementation  thereof  is  not  a 
waiver  in  any  respect  of  the  exemption 
contained  in  5  U.S.C.  553(a)(1)  relating 
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to  matters  which  constitute  "a  foreign 
affairs  function  of  the  United  States." 

For  information  contact:  Ross  Arnold, 
International  Trade  Specialist,  Office  of 
Textiles  and  Apparel,  U.S.  Department 
of  Commerce.  Washington,  DC  (202) 
377-4212).  For  information  on  categories 
on  which  consultations  have  been 
requested  call  (202)  377-3740. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13, 1983  (47  FR  55709).  as 
amended  on  April  7, 1983  (48  FR  15175), 
May  3. 1983  (48  FR  19924).  December  14, 
1983,  (48  FR  55607),  December  30,  1983 
(48  FR  57584),  April  4,  1984  (49  FR 
13397),  June  28, 1984  (49  FR  26622).  July 
16, 1984  (49  FR  28754),  November  9, 1984 
(49  FR  44782).  July  14,  1986  (51  FR  25386). 
July  29,  1986  (51  P'R  27068)  and  in 
Statistical  Headnote  5,  Schedule  3  of  the 
Tariff  Schedules  of  the  United  States 
Annotated  (1987). 
Arthur  Garel, 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 

Market  Statement 

Category  342/642;  Cotton  and  Man-Made 
Fiber  Skirts;  Turkey,  May  1987 

Summary  and  Conclusions 

U.S.  imports  of  Category  342/642  from 
Turkey  were  119.550  dozen  during  the  year 
ending  February  1987,  more  than  three  times 
the  38,030  dozen  imported  a  year  earlier. 
During  1986,  imports  of  Category  342/642 
from  Turkey  reached  60.187  dozen  compared 
to  31,350  dozen  imported  during  1985.  a  92 
percent  increase. 

The  market  for  Category  342/642  has  been 
disrupted  by  imports.  The  sharp  and 
substantial  increase  in  imports  from  Turkey 
has  contributed  to  this  disruption. 
U.S.  Production  and  Market  Share 

U.S.  production  of  cotton  and  man-made 
fiber  skirts  declined  five  percent  from  8,233 
thousand  dozen  in  1983  to  7,805  thousand 
dozen  in  1985.  Comparison  of  government 
cuttings  '  data  for  1986  and  1985  indicate  that 
1986  production  will  be  down  four  percent. 
The  domestic  manufacturers'  share  of  this 
market  fell  from  75  percent  in  1983  to  67 
percent  in  1985.  The  U.S.  market  share  is 
expected  to  decrease  further  in  1988,  to 
around  57  percent. 

U.S.  Imports  and  Import  Penetration 

U.S.  imports  of  Category  342/642  grew  from 
2.798  thousand  dozen  in  1983  to  3,794 
thousand  dozen  in  1985,  a  36  percent 
increase.  During  1986,  imports  of  Category 
342/642  reached  5,995  thousand  dozen,  58 
percent  above  the  level  imported  during  1985. 


The  ratio  of  imports  to  domestic  production 
increased  from  34  percent  in  1983  to  49 
percent  in  1985.  The  ratio  is  expected  to  reach 
77  percent  in  1986. 

Duty  Paid  Value  and  U.S.  Producer's  Price 

Approximately  79  percent  of  Category  342/ 
642  imports  from  Turkey  during  the  year 
ending  February  1987  entered  under  TSUSA 
numbers  384.5251 — women's  cotton  woven 
skirts,  not  of  corduroy,  denim  or  velveteen. 
not  ornamented:  384.5146 — giris'  cotton 
woven  skirts,  not  of  corduroy,  denim  or 
velveteen,  not  ornamented:  and  384.3444 
(formeriy  a  part  of  384.3440) — women's  and 
girls'  cotton  knit  skirts,  not  ornamented. 
TSUSA  number  384.5251  alone  represents  43 
percent  of  Category  342/642  imports  from 
Turkey. 

These  skirts  entered  the  U.S.  at  landed 
duty-paid  values  below  the  U.S.  producers' 
prices  for  comparable  skirts. 

[FR  Doc  87-13491  Filed  6-11-87;  8:45  am) 
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'  U.S.  cuttings  date  are  for  women's  cotton,  wool 
and  man-made  Titier  skirls  and  include  both  woven 
and  knit  skirts. 


'  U.S.  cultingB  data  are  for  women's  cotton,  wool 
and  man-made  fiber  skirts  and  include  both  woven 
and  knit  skirls. 


COUNCIL  ON  ENVIRONMENTAL 
QUALITY 

Implementation  of  National 
Environmental  Policy  Act;  Council 
Recommendations 

agency:  Council  on  Environmental 
Quality,  Executive  Office  of  the 
President. 

action;  Information  only. 
Recommendations  of  the  Council  on 
Environmental  Quality  regarding  the 
proposed  amendments  to  the  Army 
Corps  of  Engineers'  Procedures 
Implementing  the  National 
Environmental  Policy  Act. 

summary:  The  Council  on 
Environmental  Quality's  (CEQ) 
regulations  for  the  implementation  of  the 
National  Environmental  Policy  Act 
(NEPA)  includes  procedures  for  referring 
to  CEQ  federal  interagency 
disagreements  concerning  proposed 
major  federal  actions  that  might  cause 
unsatisfactory  environmental  effects  (40 
CFR  Part  1504). 

On  January  11, 1984,  the  U.S.  Army 
Corps  of  Engineers  published  proposed 
amendments  to  the  Army  NEPA 
procedures.  On  February  25, 1985,  the 
Environmental  Protection  Agency 
referred  the  proposed  amended 
regulations  to  CEQ.  Following 
interagency  negotiations,  the  matter  was 
re-referred  to  CEQ  by  Administrator 
Thomas  on  December  11, 1988. 

After  extensive  study  of  the  proposed 
amendments  to  the  Army  regulations, 
including  participation  from  all 


'  The  limit  has  nol  tieen  adjusted  lo  account  for 
any  imports  exported  after  May  21. 1967. 
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interested  agencies  and  members  of  the 
public,  CEQ  has  concluded  its 
examination  of  the  proposed 
amendments  and  has  reached  a 
consensus  on  findings  and 
recommendations  aboui  the  issues 
raised  in  the  referral.  To  summarize 
those  findings  aod  recommeodations: 

The  Army's  current  regulation 
addressing  the  scope  of  analysis  can 
"federalize"  private  or  state  or  local 
projects  over  which,  absent  one  Army 
permit,  the  federal  government  has 
neither  control  or  responsibility.  CEQ 
finds  that  Army's  proposal  to  amend 
this  regulation  is  generally  within 
reasonable,  implementing  agency 
discretion  and  that  policy  and 
management  considerations  favor 
amending  the  regulation  to  provide 
formal  and  consistent  guidance  to  Army 
field  personnel. 

However,  CEQ  offers  comments  and 
recommendations  to  improve  the 
usefulness  of  the  Appendix  B  guidance 
to  District  Commanders  charged  with 
determining  the  scope  of  analysis. 

With  respect  to  the  amended 
regulation  on  purpose  and  need.  CEQ 
finds  that  the  proposed  regulation  is 
generally  adequate,  but  recommends 
that  additional  language  be  inserted  in 
the  amendment  to  the  effect  that  the 
agency  must,  in  all  cases,  exercise 
independent  judgment  regarding  the 
public  purpose  and  need  of  the  proposal. 

When  preparing  an  environmental 
assessment,  there  is  no  legal 
requirement  to  include  a  specific 
reference  to  "water  dependent 
activities"  under  the  section  404(b)(1) 
guidelines  in  the  Army's  NEPA 
procedures.  However.  CEQ  recommends 
that  in  the  spirit  of  consistency  with  the 
CEQ  regulations  and  as  sound 
managemnt  policy,  specifically  to  reduce 
duplication  and  paperwork  and  to 
increase  efficient  compliance  with  both 
NEPA  and  the  Clean  Water  Act.  the 
Army's  procedures  retain  the 
requirement  to  integrate  into  the 
environmental  impact  analysis  the 
alternatives  to  non-water  dependent 
activities  under  section  404(b)(1). 

CEQ  finds  that  the  Army's  proposed 
regulation  concerning  page  limits  to  be 
premature  in  that  the  Army  has  not 
presented  any  evidence  demonstrating 
that  there  has  been  a  conscious  effort  to 
abide  by  the  CEQ  page  limit 
recommendations.  CEQ  recommends 
that  the  Army  attempt  concerted 
compliance  with  the  CEQ  regulation 
before  proposing  a  reduced  page  limit 
length. 


Dated:  |une  8.  1987. 
A.  Alan  HHl, 
Chairman. 

COUNCIL  ON  ENVIRONMENTAL 
QU.\UTY 

Findings  and  Recommendations  on 
Referral  From  I'.S.  Environmental 
Protection  Agnnry  Coni.oniinj.;  Prt)po9cd 
Ampndin«nts  Jo  I'.S.  Armv  C^orps  of 
Engineers  Procedures  for  Implementing 
the  National  En\Hronm»'ntal  Policy  .Act 

Introduction 

Section  309  of  the  Clean  Air  Act  and 
the  Council  on  Environmental  Quality's 
(CEQ)  regulations  implementing  the 
procedural  provisions  of  the  National 
Environmental  Policy  Act  (NEPA)  dined 
the  Administrator  of  the  Environmental 
Protection  Agency  (EPA)  to  review  and 
comment  publicly  on  the  environmental 
impacts  of  federal  activities,  including 
proposed  regulations  published  by  a 
department  or  agency.  If,  upon  review, 
the  "Administrator  determines  that  the 
matter  is  'unsatisfactory  from  the 
standpoint  of  public  health  or  welfare  or 
environmental  quality,"  section  309 
directs  that  the  matter  be  referred  to  the 
Council."  (40  CFR  1504.1(b)) 

On  January  11, 1984.  the  US.  Army 
Corps  of  Engineers  (Army)  published 
proposed  amendments  to  the  Army 
NEPA  procedures.  On  March  12, 1984, 
EPA  submitted  written  comments  to  the 
Army  pursuant  to  section  309  of  the 
Clean  Air  Act.  After  several  months  of 
discussion  between  EPA  and  the  Army, 
the  Army  transmitted  draft  final 
regulations  to  CEQ  on  January  2a  1985. 
The  EPA  determined  that  the  proposed 
^regulations  were  "unsatisfactory"  and 
on  February  25, 1985,  referred  the 
proposed  amended  regulations  to  the 
Council  of  Environmental  Quality. 

In  his  original  letter  referring  the 
matter  to  CEQ,  Administrator  Lee 
Thomas  stated  that  Army's  proposal 
would  have  an  adverse  effect  on  EPA's 
program  to  review  significant 
environmental  impacts  of  proposed 
federal  actions,  and  its  ability  to  prevent 
unacceptable  adverse  effects  of  dredge 
and  fill  discharges  under  section  404  of 
the  Clean  Water  Act.  On  April  18. 1986. 
after  several  extensions  of  time  at  the 
request  of  the  Army.'  the  Army 
responded  to  EPA's  referral,  stating  that 
its  latest  proposal  indicated  a  good  faith 
effort  to  reach  a  compromise  with  EPA 
and  was  well  within  the  range  of 
reasonable  agency  discretion. 

At  the  request  of  Army,  CEQ  returned 
the  referral  on  May  1. 1988.  to  EPA  for 
further  negotiation  by  the  referring  and 


'  Footnotes  at  end  of  articls. 


lead  agencies.  (40  CFR  1504.3tnt5J)  * 
However,  further  negotiations  between 
Army  and  EPA  were  unsuccessful,  and 
the  disagreement  was  resubmitted  to 
CEQ  by  EPA  on  December  11. 1066.  la 
that  letter.  Administrator  Thomas  stated 
that: 

".  .  .  EPA  and  jArmy]  continued  working  to 
PFsolve  issues  in  the  referrsl.  We  appreciated 
the  opportunity  to  negotiate  or  the  proposed 
regulatory  language,  but  regret  there  are 
remaining  unresolved  8ut>etantive  concerns 
which  must  be  addressed 

"We  are  at  a  stage  in  thts  effort  where  the 
opportunity  to  initiate  the  Council's  Sunshine 
Act  authority  . .  .  would  help  to  expedite  a 
mutually  satisfactory  resolution  to  the 
outstanding  issues.  The  potential 
eflvironmental  consequences  of  these  issues 
are  so  significant  as  to  warrant  continent 
from  interested  parties  from  outside  of  the 
lead  and  referring  agencies."  Letter  from  the 
Honorable  Lee  M.  Thomas,  Administrator  of 
Environmental  Protection  Agency  to  the 
Honorable  A-  Alan  Hill,  Chairman.  Council 
on  Environmental  Quality.  December  11. 
1986. 

CEQ  commenced  its  consideration  of 
this  referral  by  announcing  a  series  of 
Sunshine  Act  meetings  to  facihtate  the 
participation  of  outside  parties.  On 
January  8. 1987.  CEQ  held  a  meeting, 
open  to  the  public,  for  the  purpose  of 
being  briefed  by  the  CEQ  General 
Counsel  on  the  issues  raised  in  the 
referral.  On  January  12. 1987.  CEQ  held 
a  second  meeting,  open  to  the  public  to 
hear  from  the  representatives  of  the 
Army,  EPA.  and  other  federal  agencies 
regarding  the  issues  raised  in  the 
referral.  At  a  third  meeting,  held  on 
February  5. 1987.  members  of  the  public 
had  an  opportunity  to  present  views  on 
the  issues  raised  in  the  referral  to  the 
CEQ.  Finally,  written  comments  were 
received  by  CEQ  from  December  23. 
1986  to  February  11. 1987.»  The  Council 
sincerely  appreciates  receiving  the 
diverse  views  of  all  interested  parties. 
The  Council  has  made  copies  of 
information  presented  to  it  available  to 
all  interested  parties. 

Major  Issues  and  Standard  of  Review 

To  facilitate  its  review.  CEQ  has 
identified  four  major  issues  in  dispute: 
(1)  Scope  of  analysis,  or  "small  federal 
handle"  issue:  (2)  purpose  and  need:  (3) 
analysis  of  alternatives  in 
environmental  assessments;  and  (4) 
page  limits  on  environmental  impact 
statements.  These  findings  and 
recommendations  will  address  each  of 
these  issues. 

The  issues  raised  in  this  referral 
contain  elements  of  both  law  and  policy. 
CEQ  has  arrived  at  its  findings  of  law  by 
considering  the  requirements  of  NEPA, 
the  directives  of  Executive  Order  11514, 


as  amended  by  Executive  Order  11991 
(Protection  and  Enhancement  of 
Environmental  Quality),  and  the  CEQ 
regulations  implementing  the  procedural 
provisions  of  NEPA.  Further.  CEQ  has 
evaluated  the  issues  in  light  of  relevant 
case  law  and  in  light  of  the  "rule  of 
reason"  as  expressed  in  those  cases. 

CEQ's  recommendations  regarding  the 
referral  issues  reflect  both  NEPA  policy 
considerations  and  this  Administration's 
policies  towards  regulatory  reform,  as 
well  as  CEQ's  concern  for  efficient 
management  of  the  NEPA  process.  CEQ 
is  also  cognizant  of  the  directive  to  the 
Army  from  the  Presidential  Task  Force 
on  Regulatory  Relief,  which  states  that: 

"The  Army  will  also  revise  its  own 
regulations  to  reduce  substantially  the  time  it 
currently  takes  to  prepare  Environmental 
Impact  Statements  and  other  documents 
required  by  the  National  Environmental 
Policy  Act."  Administrative  Reforms  to  the 
Regulatory  Program  Under  Section  404  of  the 
Clean  Water  Act  and  Section  10  of  the  Rivers 
and  Harbors  Act.  p.  3..  transmitted  by  letter 
from  Christopher  DeMuth,  Executive 
Director,  Presidential  Task  Force  on 
Regulatory  Relief,  to  the  Honorable  William 
R.  Gianelli,  Assistant  Secretary  of  the  Army 
(Civil  Works).  May  7.  1982. 

There  should  be  no  confusion  on  the 
part  of  a  federal  agency  as  to  what  the 
goals  of  regulatory  relief  really  are.  It  is 
not  an  exercise  in  relieving  the  Army  or 
any  other  federal  agency  from  fulfilling 
its  procedural  responsibilities  under 
NEPA.  The  goal  of  regulatory  relief  is  to 
relieve  the  private  sector  of  government- 
induced  and  imposed  regulatory 
burdens,  delays,  and  expense  that 
exceed  what  is  clearly  required  by  law. 

CEQ  also  notes  that,  at  this  time, 
it  is  not  reviewing  the  proposed 
regulations  for  more  minor,  technical 
changes.  Such  review  will  take  place 
after  the  proposed  revisions  to  Army's 
regulations  are  submitted  to  CEQ  under 
40  CFR  1507.3(a)  of  the  CEQ  NEPA 
regulations  for  review  for  conformity 
with  NEPA  and  the  CEQ  regulations. 

Findings  and  Recommendations 

1.  Scope  of  Analysis. 

Abstract 

The  Army's  current  regulation  addressing 
the  scope  of  analysis  can  "federalize"  private 
or  state  or  local  projects  over  which,  absent 
one  Army  permit,  the  federal  government  has 
neither  control  or  responsibility.  CEQ  finds 
that  Army's  proposal  to  amend  this 
regulation  is  generally  within  reasonable, 
implementing  agency  discretion  and  that 
policy  and  management  considerations  favor 
amending  the  regulation  to  provide  formal 
and  consistent  guidance  to  Corps  field 
personnel. 

However,  CEQ  offers  comments  and 
recommendations  to  improve  the  usefulness 
of  the  Appendix  B  guidance  to  District 


Engineers  charged  with  determining  the 
scope  of  analysis. 

The  issue  before  us  is  the  Army's 
guidance  to  its  District  Commanders  for 
determining  the  scope  of  analysis  of 
impacts  and  alternatives  for  purposes  of 
NEPA  compliance  when  the  proposed 
federal  action  is  an  Army  Corps  of 
Engineers  permit.  Generally  speaking, 
the  permit  actions  subject  to  this 
guidance  are  dredge  and  fill  permits 
under  section  404  of  the  Clean  Water 
Act  and  section  10  permits  under  the 
Rivers  and  Harbors  Act  of  1899. 

The  current  Army  regulation  reads,  in 
relevant  part: 

"The  ELA  (Environmental  Assessment]  shall 
be  a  brief  document  (should  normally  not 
exceed  15  pages)  primarily  focusing  on 
whether  or  not  the  entire  project  subject  to 
the  permit  requirement  could  have  significant 
effects  on  the  environment.  .  .  .  (For 
example,  where  a  utility  company  is  applying 
for  a  permit  to  construct  an  outfall  pipe  from 
a  proposed  power  plant,  the  EA  must  assess 
the  direct  and  indirect  environmental  effects 
and  alternatives  of  the  entire  plant.)"  33  CFR 
Part  230,  Appendix  B,  Section  8(a). 

The  proposed  Army  regulation  reads: 
"Scope  and  Analysis 

"(1)  In  some  situations,  a  permit  applicant 
may  propose  to  conduct  a  specific  activity 
requiring  a  Department  of  the  Army  permit 
(e.g..  construction  of  a  pier  in  a  navigable 
water  of  the  United  States)  which  is  merely 
one  component  of  a  larger  project  (e.g., 
construction  of  an  oil  refinery  on  an  upland 
area).  The  district  commander  should 
establish  the  scope  of  the  NEPA  document 
(e.g.,  the  EA  or  EIS  [Environmental  Impact 
Statement]  to  address  the  impacts  of  the 
specific  activity  requiring  a  Department  of 
the  Army  permit  and  those  portions  of  the 
entire  project  over  which  the  district 
commander  has  sufficient  control  and 
responsibility  to  warrant  Federal  review. 

"(2)  The  district  commander  is  considered 
to  have  control  and  responsibility  for 
portions  of  the  project  beyond  the  limits  of 
[Army]  Corps  jurisdiction  where  the  Federal 
involvement  is  sufficient  to  turn  an 
essentially  private  action  into  a  Federal 
action.  These  are  cases  where  the 
environmental  consequences  of  the  larger 
project  are  essentially  products  of  the  Corps 
permit  action.  .  . 

"(3)  For  those  regulated  activities  that 
comprise  merely  a  link  in  a  transportation  or 
utility  transmission  project,  the  scope  of 
analysis  should  address  the  specific  activity 
requiring  a  Department  of  the  Army  permit 
and  any  other  portion  of  the  project  that  is 
within  the  control  or  responsibility  of  the 
I  Army]  Corps  of  Engineers.  .  .  ."  33  C.F.R. 
Part  230.  Appendix  B,  Section  7(b). 

The  Army's  current  regulation 
addressing  the  scope  of  analysis  can 
"federalize"  private  or  state  or  local 
projects  over  which,  absent  one  Army 
permit,  the  federal  government  has 
neither  control  or  responsibility.  The 


Army  has  regarded  the  current 
regulation  as  overly  expansive,  and, 
indeed,  has  implemented  it  by 
employing  a  rule  of  reason  and  common 
sense.  The  federal  courts  have  also 
evaluated  the  proper  scope  of  analysis 
by  examining  the  facts  of  a  particular 
case.  Thus,  in  Winnebago  Tribe  of 
Nebraska  v.  Ray.  621  F.2d  269  (8th  Cir.). 
cert,  denied.  499  U.S.  836  (1980).  the 
United  States  Court  of  Appeals  for  the 
Eighth  Circuit  determined  that  an  EA 
prepared  by  the  Army  for  a  Section  10 
permit  under  the  Rivers  and  Harbors 
Act  for  a  river-crossing  portion  of  a 
proposed  transmission  line  need  not 
examine  the  impacts  of  and  alternatives 
to  the  entire  transmission  line.  In  that 
case,  the  river-crossing  portion  of  the 
line  was  approximately  1.25  miles  out  of 
67  miles.  Given  the  facts  surrounding  the 
construction  of  that  particular 
transmission  line  (for  example,  no  direct 
or  indirect  federal  fimding  for  the 
project),  the  court  found  that  the  Army 
did  not  have  such  sufficient  control  and . 
responsibility  over  the  entire  project 
such  that  nonfederal  segments  had  to  be 
included  in  the  environmental 
assessment. 

In  Save  the  Bay,  Inc.  v.  Corps  of 
Engineers,  610  F.2d  322  (5th  Cir.).  cert, 
denied,  449  U.S.  900  (1980).  the  United 
States  Court  of  Appeals  for  the  Fifth 
Circuit  upheld  the  Army's  determination 
that  the  issuance  of  permits  for 
installation  of  an  effluent  pipeline  in  . 
navigable  wafers  to  serve  a  chemical 
manufacturing  plant  was  not  a  major 
federal  action  significantly  affecting  the 
quality  of  the  human  environment,  and 
thus  did  not  require  an  EIS.  even  though 
the  factory  that  the  pipeline  was  to 
serve  would  have  major  impacts  on  the 
surrounding  counties.  This  case  has 
been  frequently  cited  as  support  for  the 
Army's  current  proposal.  However,  the 
court  noted  that  it  was  not  expressing 
an  opinion  as  to  the  proper  scope  of  an 
EIS  should  one  have  been  necessary; 
rather,  its  holding  rested  on  its 
conclusion  that  the  granting  of  the 
pipeline  construction  permit,  after 
issuance  by  EPA  of  a  National  Pollutant 
Discharge  Elimination  System  permit 
was  not  a  "major  federal  action" 
requiring  an  EIS.  Is  so  deciding,  the 
court  noted  that  the  Clean  Water  Act 
specifically  exempts  the  issuance  of 
such  permits  from  NEPA  review,  and 
prohibits  any  other  federal  agency  from 
reviewing  any  effluent  limitations 
established  by  such  a  permit. 

The  holdings  in  both  of  these  cases 
have  been  adopted  by  the  Army  in 
guidance  to  field  offices,  issued  in 
August  of  1980.  Since  that  date,  the 
Army  has  reduced  the  number  of  EISs 
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considerably  *  and  no  eppellate  court 
has  overturned  the  Army  guidance 
based  on  the  above  two  cases.*  Further, 
the  type  of  action  which  was  the  subject 
of  the  Save  the  Bay  case  is  now 
included  within  the  Corps'  system  of 
nationwide  permits  and  Is  calegotically 
excluded  from  NEPA  review.  It  is  also 
important  to  note  that  no  decision  in  any 
court  has  held  that  implementation  of 
the  current  Army  regulation  is  improper, 
inappropriate,  or  illegal. 

Given  this  history  of  the 
implementation  of  the  current  Army 
regulation,  the  question  has  been 
asked — why  change  this  regulation  at 
all?  An  argument  can  be  made  that  the 
implementation — as  opposed  to  the 
letter — of  Army's  current  implementing 
procedures  has  been  fair  and  reasonable 
and  has  not  been  unduly  burdensome. 
While  such  an  argunwnt  has  some 
appeal.  CEQ  finds  that  the  Army's 
proposal^  generally  within  reasonable 
implementing  agency  discretion  and  that 
policy  and  management  considerations 
favor  amending  the  regulation  to 
provide  formal  and  consistent  guidance 
to  the  Army's  field  personnel. 

However,  CF.Q  offers  the  following 
comments  and  recommendations  to 
improve  the  usefulness  of  the  Appendix 
B  guidance  to  District  Commanders 
charged  with  determining  whether  the 
scope  of  analysis  would  be  confined  to 
the  direct,  indirect  and  cumulative 
effects  of  (1)  the  Army's  permit  action 
only,  or  (2)  the  Army's  action  and 
additional  portions  of  the  overall  project 
having  federal  involvement  or.  (3)  the 
entire  project.  In  general,  this  will  be 
determined  by  the  degree  of  federal 
control  and  responsibility  based  on  the 
facts  and  circumstances  of  each 
individual  case.  The  proposed 
amendment  enumerates  four  factors  to 
be  considered  in  making  this 
determination.  While  these  factors 
appear  to  be  helpful  in  determining  the 
extent  of  those  actions  within  the 
Army's  control  and  responsibility,  they 
do  not  seem  to  us  to  be  as  useful  in 
determining  the  extent  of  cumulative 
federal  involvement.  Also,  they  appear 
to  envision  only  two  opposite  poles  of 
federal  involvement:  those  portions 
requiring  the  Army's  permit,  and  the 
entire  project.  Surely  there  will  be  cases 
that  fall  somewhere  in  between.  It 
strikes  us  that  the  District  Commander's 
determinations  would  be  made  more 
accurately  and  more  consistently  if  a 
process  were  followed  to  explicitly  take 
into  account  the  extent  of  cumulative 
federal  control  and  responsibility  which 
may  (depending  on  the  facts  in  each 
case)  extend  beyond  the  Army's  own 
control  and  responsibility  to  that  of 


Other  federal  agencies  involved  in  the 
project.  Once  that  "scope  of  action"  is 
determined  (which  could  include  the 
entire  project  if  the  cumulative  federal 
control  and  responsibility  is  determined 
by  the  Army  to  be  sufficiently  great), 
then  the  direct,  indirect,  and  cumulative 
effects  of  such  federal  action  would  be 
subject  to  analysis  for  purposes  of 
NEPA  compliance. 

Specifically.  CEQ  offers  the  following 
comments  on  the  specific  factors 
proposed  in  the  Army's  Appendix  B 
guidance: 

(i)  Whether  the  regulated  activity 
comprises  'merely  a  link  "  in  a  corridor 
type  project  (e.g..  a  transportation  or 
utility  transmission  project).  CEQ  finds 
that  this  factor  is  consistent  with  NEPA 
case  law  •  and  recommends  retention  of 
this  factor. 

(ii)  Whether  there  are  alternatives 
available  to  the  applicant  that  would  not 
require  an  Anny  permit.  CEQ  observes 
that  this  factor  is  inappropriately 
narrow.  There  is  no  compelling  reason 
why  the  existence  of  an  alternative 
method  of  achieving  a  proposal  without 
an  Army  permit  (an  alternative  which 
the  applicant,  by  definition,  has  not 
pursued)  should  weigh  in  favor  of  less 
comprehensive  environmental  review.^ 
CEQ  recommends  that  the  Army 
reconsider  this  factor,  and  if  it  believes 
it  is  useful,  better  articulate  the  logical 
relationship  between  alternatives 
available  to  the  applicant  and  the 
District  Commander  s  determination  of 
the  appropriate  scope  of  analysis. 

(iii)  Whether  there  are  aspects  of  the 
upland  facility  in  the  immediate  vicinity 
of  the  regulated  activity  which  affect  the 
location  and  configuration  of  the 
regulated  activity.  CEQ  finds  that  this 
factor  is  consistent  with  NEPA  and 
NEJ'A  case  law.  For  purposes  of 
clarification.  CEQ  recommends  addmg 
specific  examples  to  illustrate  the 
application  of  this  factor. 

(iv)  The  extent  to  which  the  entire 
project  will  be  within  the  Army's 
jurisdiction.  This  factor  is  consistent 
with  the  requirement  to  determine  the 
Army's  control  and  responsibility  for  a 
proposed  action.  However,  it  does  not 
adequately  address  the  extent  of  the 
cumulative  federal  control  and 
responsibility  for  the  proposed  action. 
CEQ  is  particularly  concerned  that  the 
process  of  determining  the  scope  of 
analysis  help  insure  that  the  NEPA 
analysis  is  not  inappropriately 
segmented.  See  Sierra  Club  v.  Marsh, 
769  F.2d  866  (1st  Cir.  1985).  Therefore. 
CEQ  recommends  development  of  an 
additional  factor.  The  following 
language  is  offered  as  a  suggestion.  In 
its  proposed  revision  ultimately 


reviewed  by  CEQ.  the  Array  is  free  to 
adopt  this  language,  to  amend  it.  or  to 
propose  a  substitute  that  addresses  the 
determination  of  cumulative  federal 
control  and  responsibility. 

Sug^psfed  Language 

(v)  The  extent  of  cumuJalive  federal  control 
and  responBibiUty. 

a.  I'he  district  comfnantier  la  furtiier 
umsidered  to  have  control  and  responsibility 
for  portions  of  the  project  beyond  the  limits 
of  Army  Corps  jurisdiction  where  the 
cumulative  federal  involvement  of  the  Army 
Corps  and  other  federal  agencies  is  sufTicient 
to  grant  legal  control  over  such  additional 
portions  of  the  project.  These  are  cases 
where  the  environmpntal  consequences  of  the 
additional  portions  of  the  protects  are 
essentially  products  of  fedt^rai  findncing. 
assistance.  direcUon,  regulation,  or  approval 
(not  including  funding  aniB\ance  solely  in  the 
form  of  general  revenue  shanng  funds,  with 
no  federal  agency  control  over  the 
subsequent  use  of  such  funds,  and  not 
including  judicial  or  administrative  civil  or 
criminal  enforcement  actions).* 

b.  In  determining  whether  sufficient 
cumulative  federal  involvement  exists  to 
expand  the  scope  of  federal  review,  the 
district  commander  should  consider  whether 
other  federal  agencies  ar«'  re<4uirHd  to  take 
federal  action  under  the  Fish  and  Wildlife 
Coordination  Ad  (16  U  S.C  Wl  et  s(^  the 
National  Historic  Preservati'in  Art  of  1966  (18 
U.S.C.  470  el  seq  the  Endangered  Species  Act 
of  1973  (16  VS.C.  1531  el  seq.].  Executive 
Order  1199a  Protection  of  Wetlands,  42 
U.S.C.  4321  (1977).  and  other  environmental 
review  laws  and  executive  order*. 

In  recommending  such  a  process,  CEQ 
is  not  suggesting  that  the  Army  Corps  of 
Engineers  should  be  the  lead  agency  in 
each  of  these  cases.  That  would  be 
determined  as  it  is  under  current 
procedures  implementing  CEQ's  lead 
agency  regulations.  Rather,  CKQ  is 
reiterating  that  the  environmental 
review  that  is  required  for  a  proposed 
federal  action  which  involves  several 
federal  actions  should  be  conducted  in  a 
cohesive  manner  within  the  procedural 
framework  of  the  NEPA  process. 

Additionally,  CEQ  recommends  that 
the  Army's  procedures  insure  that  the 
scope  of  analysis  for  analyxing  impacts 
and  alternatives  in' the  NEPA  process  is 
the  same  as  the  scope  of  analysis  for 
purposes  of  analyzing  the  benefits  of  a 
proposal.  See  40  CFR  1502.23:  Sierra 
dub  V.  Sigler.  695  F.2d  957  (5th  Or. 
1983). 

2.  Purpose  and  Need 
Abstract 

CEQ  finds  that  the  proposed  regulation  is 
generally  adequate,  but  recommends  that 
additional  language  be  inserted  in  the 
amendment  to  the  effect  that  the  agency 
must,  in  all  cases,  exercise  independent 
judgment  regarding  the  public  purpose  and 
need  of  the  proposal. 


The  issue  before  us  is  how  the 
purpose  and  need  for  a  project  is 
defined  by  the  Army  when  preparing  an 
EA  or  EIS  for  a  federally  permitted 
action. 

The  current  Army  procedures  state 
that  this  section  of  the  EIS: 

"shall  briefly  recognize  that  every 
application  has  both  an  applicant's  purpose 
and  need  and  a  public  purpose  and  need. 
These  may  be  the  same  when  the  applicant  is 
a  govemmenlal  body  or  agency  In  most 
instances  when  an  EJS  it  requinjd  and  the 
applicant  is  not  a  Kovpmmenlal  body  or 
agency,  the  applican!  i«  a  manner  of  the 
private  sector  engMK''d  in  providing  a  good  or 
service  for  prijfit.  At  the  same  time,  the 
applicant  is  requesting  a  permit  to  perform 
work  which,  if  npproved.  is  considered  m  the 
public  Interest  (I.e.,  provides  a  public  benefit). 
This  public  benefit  shall  be  stated  in  as 
brojid,  genenc  terms  at  possible  For 
instance,  the  n»^d  for  a  water  intake 
structure  requrmg  (an  Armyj  Corps  permil  a* 
part  of  a  fossil  fuel  ptjwcr  plant  shall  be 
stated  as  (he  need  for  energy  and  not  be 
limited  to  the  need  for  cooling  water.  In  a 
similar  way.  the  need  for  housing  near  canals 
or  near  marinas,  etc  .  shall  be  expressed  as 
the  need  for  shelter  and  not  as  the  need  for 
recreation  near  water  '  33  Oh'R  Fart  230. 
Appendix  B.  Section  Illb)(4). 

The  proposed  Army  regulation  reads, 
in  relevant  part: 

"If  the  scope  of  analysis  for  the  .MEPA 
document  .  .  .  covers  only  the  proposed 
specific  activity  requiring  a  Department  of 
the  Army  permit,  then  the  underlying  purpose 
and  need  for  that  specific  activity  should  be 
stated.  (For  example.  The  purpose  and  need 
for  the  pipe  is  to  obtain  cooling  water  from 
the  river  for  the  electric  generating  plant.')  If 
the  scope  of  the  analysis  covers  a  more 
extensive  project,  only  part  of  which  may 
require  an  Army  permit,  then  the  underlying 
purpose  and  need  for  the  entire  project 
should  be  stated.  (For  example.  The  purpose 
and  need  for  the  eleclric  generating  plant  is 
to  provide  increased  supphes  of  electricity  to 
the  (named)  geographic  area.)  Normally,  the 
applicant  should  be  encouraged  to  provide  a 
statement  of  his  proposed  activity's  purpose 
and  need  from  his  perspective  (for  example, 
"to  construct  an  electric  generating  plant'). 
However,  wherever  the  NEPA  document's 
scope  of  analysis  renders  it  appropriate,  the 
(Army)  Corps  also  should  consider  and 
express  that  activity's  underlying  purpose 
and  need  from  a  public  interest  perspective 
(to  use  that  same  example,  "to  meet  the 
public's  need  for  electric  energy')."  33  CFR 
Part  230,  Appendix  B.  section  9b(4). 

The  CEQ  regulation  reads: 

"5  1502.13     Purpose  and  need. 

"The  statement  shall  briefly  specify  the 
underlying  purpose  and  need  to  which  the 
agency  is  responding  In  proposing  the 
alternatives  including  the  proposed  action." 

CEQ's  regulation  thus  makes  no 
distinction  between  a  private  and  public 
"purpose  and  need".  On  the  one  hand, 
the  very  fact  that  a  particular  project 


requires  the  issuance  of  a  federal  permit 
necessarily  implies  a  degree  of  federal 
review  and  responsibility  from  the 
public  interest  perspective.  On  the  other 
hand,  a  reasonable  evaluation  of  the 
proposed  action  and  altematives  mufit 
include  a  thorough  understanding  of  the 
applicants  purpose  and  need. 

NEPA  case  law  has  interpreted  this 
requirement  to  consider  both  public  and 
private  purpose  and  need.  Courts  have 
stressed  the  need  to  consider  the 
objectives  of  the  permit  applicant, 
Roosevelt  Campobello  International 
Park  Commn.  v.  EPA.  684  F.2d  1041  (1st 
Cir.  1982),  but  have  also  emphasized  the 
requirement  for  the  agency  to  exercise 
independent  judgment  as  to  the 
appropriate  articulation  of  objective 
purpose  and  need.  City  ofAngoon  v. 
Model,  803  F.2d  1016  (9th  Cir.  1986), 
Petitjon  for  cert  filed.  55  U.S.L.W.  3783 
(U.S.  April  10,  1987)  (No.  86-1627). 
Courts  have  cautioned  against  blindly 
accepting  only  the  applicant's  statement 
of  purpose  and  need,  both  for  purposes 
of  public  interest  review  and  for 
formulation  of  altematives  in  the  NEPA 
process.  Abeemo  v.  ForneH,  807  F.2d  633 
(7th  Cir.  1966). 

The  proposed  regulation  is  an  effort  to 
achieve  consideration  of  both  the 
applicant's  and  the  public's  purpose  and 
need  by  instructing  the  District 
Commander  to  normally  focus  on  the 
applicant's  purpose  and  need,  as 
articulated  by  the  applicant,  but  to 
consider  and  express  the  activity's 
purpose  and  need  from  a  public  interest 
perspective  "whenever  the  NEPA 
document's  scope  of  analysis  renders  it 
appropriate."  CEQ  finds  that  the 
proposed  regulation  is  generally  '  . 

adequate  and  consistent  with  the 
proposed  approach  to  the  scope  of 
analysis.  CEQ  recommends  that 
additional  language  be  added  to  the 
proposed  regulation  to  the  effect  that  the 
agency  must,  in  all  cases,  exercise 
independentt  judgment  regarding  the 
objective  purpose  and  need  of  the     _ 
proposal. 

3.  Analysis  of  Altematives  in 
Environmental  Assessments. 

Abstract 

There  is  no  legal  requirement  to  include  a 
specific  reference  to  "water  dependent 
activities"  under  the  Section  404(b)(1) 
guidelines  in  the  Army's  NEPA  procedures. 
However.  CEQ  recommends  that  in  the  spirit 
of  consistency  with  the  CEQ  regulations  and 
as  sound  management  policy,  specifically  to 
reduce  duplication  and  paperwork  and  to 
increase  efficient  compliance  with  both 
NEPA  and  the  Clean  Water  Act.  the  Army's 
procedures  retain  the  requirement  to 
integrate  into  the  environmental  impact 
analysis  the  alternatives  to  nonwater 
dependent  activities  under  Section  404(b)(1). 


The  tsiue  before  us  is  the 
determination  of  when  the  Army  must 
examine  altematives  in  an  EA. 

The  current  Army  regulation  reads: 

"a.  Environmental  Assessment  (EA).  The 
district  engineer  shaM  prepare  an  EA  as  soon 
as  practicable  after  all  relevant  information 
has  been  made  available  to  the  district 
engineer  (i.e.,  after  the  comment  period  for 
the  public  notice  announcing  receipt  of  the 
permit  application  has  expired)  and  prior  to 
preparation  of  the  Findings  of  Fact  (FOF). 
The  EA  shall  include  a  discussion  of 
reasonable  altematives.  However,  when  the 
EA  confirms  that  the  impact  of  the 
applicant's  proposal  is  not  significant,  there 
are  no  'uruesolved  conilicts  concerning 
alternative  uses  of  available  resources.  .  .' 
(Section  102(2)(E)  of  NEPA).  and  the 
proposed  action  is  a  water  dependent 
activity,  the  £A  need  not  include  a  discussion 
on  altematives  to  the  proposal.  In  all  other 
cases  the  ElA  must  address  all  the 
altematives  that  go  before  the  ultimate 
decision  maker  This  discussion  will  indude 
suggested  means  by  which  the  environment 
might  be  protected  and  by  which  adverse 
impacts  could  be  reduced  by  conditiorung  of 
the  permil.  The  EA  shall  be  a  brief  document 
(shoud  not  normally  exceed  15  pages) 
primarily  focusing  on  whether  or  not  the 
entire  project  subject  to  the  permil 
requirement  could  have  significant  effects  on 
the  environment  but  shall  not  be  used  to 
justify  a  decision.  (For  example,  where  a 
utility  company  is  applying  for  a  permit  to 
construct  an  outfall  pipe  from  a  proposed 
power  plant,  the  EA  must  assess  the  direct 
and  indirect  envirorunental  effects  and 
altematives  of  the  entire  plant.)  The  EA  shall 
conclude  with  a  FONSl  (See  40  C.F.R. 
1508.13}  or  a  determination  that  an  EIS  is 
required."  33  CFR.  Part  230,  Appendix  B. 
Section  8(a). 

The  proposed  Array  regulation  reads: 

•EA/FONSI  Document.  (See  40  CJ.R. 
1508.9  and  1508.13  for  definitions). 

"a.  Environmental  Assesment  (EA)  and 
Findings  of  No  Significant  Impact  ( FONSl f 
The  district  commander  should  complete  an 
EA  as  soon  as  practicable  after  all  relevant 
Information  Is  available  (I.e..  after  the 
comment  period  for  the  public  notice  of  the 
permit  application  has  expired)  and  prior  to 
completion  of  the  statement  erf  finding  (SOF). 
The  EA  shouki  normally  be  combined  with 
/other  required  documents  (EA/404(b)(l)/ 
(  SOF/FONSl).When  the  EA  confirms. that  the 
\  impact  of  the  applicant  s  proposal  Is  not 
'Significant  and  there  are  no  'unresolved 
conflicts  concerning  alternative  uses  of 
available  resources  .  .  .'  (section  102(2)(E)  of 
NEPA).  the  EA  need  not  include  a  discussion 
of  altematives.  Note:  The  above  rule  would 
not  preclude  the  district  commander  from 
considering  altematives  not  discussed  in  the 
ElA  during  the  course  of  the  public  interest 
review  for  the  permit  application  if  that 
would  be  appropriate.  In  all  other  cases 
where  the  district  commander  determines 
that  there  are  unresolved  conflicts  concerning 
alternative  uses  of  available  resources,  the 
ElA  shall  include  a  discussion  of  the 
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redsondhle  alternatives  which  are  to  be 
con.sidered  by  the  ultimate  decision-maker. 
The  decision  options  available  to  the  |Anny| 
Corps,  which  embrace  all  of  the  applicant's 
alternulives.  are  issue  the  permit,  issue  with 
conditions,  or  deny  the  permit.  'Appropriate 
conditions'  may  include  project  modifications 
within  the  scope  of  established  permit 
conditioning  policy  (See  33  CFR  325.4).  The 
decision  option  to  deny  the  permit  results  in 
the  'no  action'  alternative  (i.e.  no 
construction  requiring  an  Army  Corps 
permit).  The  combined  document  normally 
should  not  exceed  15  pages  and  shall 
conclude  with  FONSI  (See  40  CFR  1508.13)  or 
a  determination  that  an  EIS  is  required.  The 
district  commander  may  delegate  the  signing 
of  a  combined  document.  Should  the  EA 
demonstrate  that  an  F.IS  is  necessary,  the 
district  commander  shall  follow  the 
procedures  outlined  in  paragraph  8  of  this 
appendix.  In  those  cases  where  it  is  obvious 
an  EiS  is  required,  an  EA  is  not  required." 

EPA  objects  to  the  deletion,  in  the 
proposed  Army  regulation,  of  the 
requirement  that  alternatives  be 
evaluated  in  an  EA  if  the  proposal  is  not 
"water  dependent"  within  the  meaning 
of  EPA's  guidelines  for  section  404 
permits  under  the  Clean  Water  Act.  The 
Army's  argument  for  deleting  this 
reference  in  the  alternatives  section  is 
that  neither  NEPA  nor  the  CEQ 
implementing  regulations  include  any 
reference  to  "water  dependency",  and 
therefore,  the  Army  NEPA  regulations 
need  not  include  such  a  reference.  While 
this  is  literally  a  true  statement,  it  does 
not  reach  the  entire  issue.  The 
requirement  to  analyze  alternatives 
which  are  not  water  dependent  actions 
remains  a  requirement  of  the  section  404 
permit  progam.  Under  Army's  current 
procedural  regulations,  the  section 
404(b)(1)  alternatives  analysis  is 
intertwined  with  the  alternatives 
analysis  in  the  NEPA  process;  in  fact, 
the  section  404(b)(1)  guidelines 
themselves  state  that  in  most  cases, 
NEPA  documents  will  provide  the 
information  for  the  evaluation  of 
alternatives  under  those  guidelines.  40 
CFR  230.10(4).  Under  those  guidelines: 

"(3)  Where  the  activity  associated  with  a 
discharge  which  is  proposed  for  a  special 
aquatic  site  .  .  .  does  not  require  access  or 
proximity  to  or  siting  within  the  special 
aquatic  site  in  question  to  fulfill  its  basic 
purpose  (i.e..  is  not  'water  dependent'), 
practicable  alternatives  that  do  not  involve 
special  aquatic  sites  are  presumed  to  be 
available,  unless  clearly  demonstrated 
otherwise.  In  addition,  where  a  discharge  is 
proposed  for  a  special  aquatic  site,  all 
practicable  alternatives  to  the  proposed 
discharge  which  do  not  involve  a  discharge 
into  a  special  aquatic  site  are  presumed  to 
have  less  adverse  impact  on  the  aquatic 
ecosystem,  unless  clearly  demonstrated 
otherwise. 

"(4)  For  actions  subject  to  NEPA,  where  the 
(Army)  Corps  of  Engineers  is  the  permitting 


agency,  the  analysis  of  alternatives  required 
for  NEPA  environmental  documents, 
including  supplemental  (Army)  Corps  NEPA 
documents,  will  in  most  cases  provide  the 
information  for  the  evaluation  of  alternatives 
under  these  Guidelines  .  ..."  40  CFR 
230.10(a)  (3)  and  (4). 

CEQs  NEPA  regulation, 
"Environmental  review  and  consulation 
requirements."  states: 

"(a)  To  the  fullest  extent  possible,  agencies 
shall  prepare  draft  environmental  impact 
statements  concurrently  with  and  integrated 
with  environmental  impact  analyses  and 
related  surveys  and  studies  required  by  the 
Fish  and  Wildlife  Coordination  Act  (16  U.S.C. 
661  et  seq).  the  National  Historic 
Preservation  Act  of  1966  (16  U.S.C.  470  et 
seq).  the  Endangered  Species  Act  of  1973  (16 
U.S.C.  1531  et  seq.).  and  other  environmental 
review  laws  and  executive  orders."  40  CFR 
1502.25(a). 

Still  another  CEQ  NEPA  regulation 
entitled  "Combining  documents"  states: 

"Any  environmental  document  in 
compliance  with  NEPA  may  be  combined 
with  any  other  agency  document  to  reduce 
duplication  and  paperwork."  40  CFR  1506.4. 

CEQ  finds  that  there  is  no  legal 
requirement  to  include  a  specific 
reference  to  "water  dependent 
activities"  under  the  section  404(b)(1) 
guidelines  in  the  Army's  NEPA 
procedures.  However.  CEQ  recommends 
that  in  the  spirit  of  consistency  with  the 
CEQ  regulations  and  as  sound 
management  policy,  specifically  to 
reduce  duplication  and  paperwork  and 
to  increase  efficient  compliance  with 
both  NEPA  and  the  Clean  Water  Act. 
that  the  Army's  procedures  retain  the 
requirement  to  integrate  ito  the 
environmental  impact  analysis  the 
alternatives  to  non-water  dependent 
activities  under  section  404(b)(1). 

With  respect  to  alternatives  analysis 
in  general,  CEQ  reiterates  its  earlier 
guidance  that  the  alternatives  to  be 
analyzed  must  always  be  reasonable 
alternatives,  "  'bounded  by  some  notion 
of  feasibility"  to  avoid  NEPA  from 
becoming  'an  exercise  in  frivolous 
boilerplate.'  "  Guidance  Regarding 
NEPA  Regulations.  Memorandum  from 
Chairman  A.  Alan  Hill  to  Heads  of 
Federal  Agencies.  48  FR  32483  (1983). 
quoting  Vermont  Yankee  Nuclear  Power 
Corp.  V.  NRDC.  435  U.S.  519.  551  (1978). 

4.  Page  Limits  on  Environmental  Impact 
Statements 

Abstract 

CEQ  finds  that  the  Army's  proposed 
regulation  to  be  premature  in  that  the  Army 
has  not  presented  any  evidence 
demonstrating  that  there  has  been  a 
conscious  effort  to  abide  by  the  CEQ  page 
limit  recommendations.  CEQ  recommends 
that  the  Army  attempt  concerted  compliance 


with  the  CEQ  regulation  before  proposing  a 
reduced  page  limit  length. 

The  issue  before  us  is  the  length  of  an 
EIS  to  insure  adequate  analysis  of 
impacts  and  alternatives.  The  current 
Army  regulations  do  not  specify  page 
limits  for  EIS(s). 

The  proposed  Army  regulations  state 
that: 

".  ,  .  d  50-page  text  would,  in  most  cases, 
be  adequate  to  discuss  succinctly  the 
relevant  NEPA  issues  and  to  meet  legal  and 
technical  requirements.  To  the  extent 
practicable,  and  consistent  with  producing  a 
legally  and  technically  adequate  EIS,  district 
commanders  will  make  all  reasonable  efforts 
to  limit  the  text  to  a  concise,  readable  length 
of  50  pages. "  33  CFR  230.13, 

The  CEQ  regulations  state  that  the 
text  of  final  ElSs  should  normally  be 
less  than  150  pages  and  for  proposals  of 
unusual  scope  or  complexity,  should 
normally  be  less  than  300  pages.  40  CFR 
1502.7. 

CEQ  finds  the  Army's  proposed 
regulation  to  be  premature  in  that  the 
Army  has  not  presented  any  evidence 
demonstrating  that  there  has  been  a 
conscious  effort  to  abide  by  the  CFIQ 
page  limit  recommendations.  CEQ 
recommends  that  the  Army  attempt 
concerted  compliance  with  the  CEQ 
regulation  before  proposing  a  reduced 
page  limit  lei^th. 

Dated:  )une  8. 1987. 
A.  AUn  Hill. 
Chairman. 
WUliam  L  MUls. 
Memtwr 

lacqueline  E.  Schafer, 
Mfmher 

Footnotes 

1.  Under  the  CEQ  referral  regulations,  if  the 
lead  agency  requests  more  time  and  gives 
assurances  that  the  matter  will  not  go 
forward  in  the  interim,  the  Council  may  grant 
an  extension.  40  CFR  1504.3(d).  Under  this 
provision  CEQ  granted  the  Army  nine 
extensions  of  time,  in  the  period  from 
February  25.  1965,  to  April  18,  1986, 

2.  The  CEQ  referral  regulations  provide 
that  the  Council  may,  (among  other  options), 
"jdjetermine  that  the  issue  should  be  further 
negotiated  by  the  referring  and  lead  agencies 
and  is  not  appropriate  for  Council 
consideration  until  one  or  more  heads  of 
agencies  reports  to  the  Council  that  the 
agencies'  disagreem'ents  are  irreconcilable." 
40  CFR  1504.3(f)(5).  The  referral  was  relumed 
to  EPA  and  the  Army  under  this  provision. 

3.  CEQ  received  57  written  comments 
during  this  period. 

4.  In  1960.  the  Army  Corps  of  Engineers 
filed  a  total  of  35  EISs  on  regulatory  actions. 
In  1981.  that  number  dropped  to  19. 
Subsequent  filings  for  regulatory  EISs  are 
1982—27:  1983—13;  1984—20:  1985—15: 
1986—20. 


5.  In  Colorado  River  Indtan  Tribes  v. 
Marsh.  605  F.  Supp.  1425  (CD.  Cal.  1985).  the 
district  court  did  disoiss,  and  pxpress 
disagreemtwi  with,  the  deci.swn  in  Save  the 
Bay.  Inc.  v.  Corps  of  Enatneun  and 
Winnebago  Tribe  uf  Nebraska  v.  Ra^,  to  the 
extent  that  it  perceived  thdl  those  decisions 
distinguished  between  "nidjor  federal  action" 
and  "signinranlly  "  as  scpdrule  triggf-rs  under 
NEPA  The  CEQ  regulations,  however,  stale 
that  "|m|8)or  reinforces  but  dnps  not  have  a 
meaning  irulependenl  of  sigr.iftcantly"  40 
CFR  1508.18.  Neither  5ov'e  the  Bay  nor 
WinnetMgo  discussed  this  rule,  and  the  Army 
does  rjot  challenge  thw  rule. 

In  any  event,  the  court  in  Colorado  River 
Indian  Tnt>es  did  find  that  an  EIS  was 
required  pnor  to  issuance  of  an  Army  permit 
for  placement  of  riprap  for  slnbilization  of 
shore  banks  on  ihe  site  of  a  proposed 
residential  and  commercial  development.  The 
court  rested  its  holding  on  an  agency  s 
responsibility  under  NEPA  to  assess  the 
direct,  indirect  and  cummulative  effects  of  a 
proposed  action  In  that  case,  the  court 
determined  that  the  Army  had  improperly 
limited  its  analysis  to  the  direct  effects  of  the 
Army  permit. 

The  scope  of  analysis  issue  addresse.«  the 
extent  to  which  the  proposed  action  1» 
identi/Mid  m  a  federal  action  for  purpohes  of 
compliance  wilh  NEPA.  Modifica<ion  of  the 
regulation  addressing  scope  of  analysis  does 
not  affect  the  requirement  to  evaluate 
impacts.  Once  the  scope  of  analysis  is 
determined,  the  agenc-y  must  then  assess  the 
direct,  indirect  and  cumulative  effects  of  the 
proposed  federal  a<;liofl  Stf  40  CFR  1502.16, 
1508.7,  and  1508.8. 

6.  Winnelnigo  Tnt>e  of  Nehraeka  v.  Ray, 
621  F.2d  269  (8th  Cir.),  cert  denied.  449  U.S. 
836(1960). 

7.  To  the  extent  that  this  factor  rests  on  the 
holding  in  Save  the  Bay  v.  Corps  of 
Engineers.  It  should  be  noted  that  the  Court 
of  Appe.alg  did  not  h<}ld  that  the  subject 
federal  action  must  be  a  condition  precedent 
to  private  action  in  order  for  preparation  of 
an  EIS  to  be  required.  Rather,  the  court  found 
that  the  overall  federal  invoKement  in  the 
proposed  action  was  insufficient  to 
"federalize  "  the  entire  project. 

8.  See  40  CFR  1506  18  (definition  of  "major 
federal  action"). 

[FR  Doc.  87-13403  filed  6-11-87:  8:45  am) 

BILLING  CODE  31?S-01-M 


DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 

Strategic  Defense  Initiative  Advisory 
Committee;  Meeting 

action:  Notice  of  advisory  Committee 
meetings. 

summary:  The  Strategic  Defense 
Initiative  (SDI)  Subcommittee  (Ground 
Based  Free  Electron  Laser  Technology 
Integration  Experiment  Technical 
Advisory  Group)  will  meet  in  closed 
session  in  Washington.  DC.  on  June  22- 
24. 1987. 


The  mission  of  the  Subcommittee  is  to 
provide  the  SDI  Advisory  Committee  an 
independent  analysis  and  assessment  of 
the  plans  and  approaches  for  the  ground 
based  free  electron  laser  technology 
integration  expenment.  At  the  meeting 
on  June  22-24,  1987  the  subcommittee 
will  discuss  status  of  laser  research  and 
management  issues. 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Pub.  L  92-463,  as  arnended  (5  U.S.C, 
App  11,  (1982)),  it  has  been  determined 
that  this  SDI  Advisory  Subcommittee 
meeting,  concerns  matters  listed  in  5 
U.S.C,  552b(c)(l)  (1982),  and  that 
accordingly  this  meeting  will  be  closed 
to  the  public. 
Patricia  H.  Means, 

OSD  Federal  Register  Liaison  Officer. 
Department  of  Defense. 
June  8, 1987. 

[FR  Doc.  87-13437  Filed  6-ll-a7;  8:45  amj 

BILUMO  CODE  M1IM>1-M 


Membership  of  the  DoD  Inspector 
General  (KS)  Performance  Revfew 
Board 

AOWicv:  Department  of  Defense 
Inspector  General  (IG). 

ACTION:  Notice  of  membership  of  the 
Dod  IG  Performance  Review  Board, 

SUMMARY:  This  notice  announces  the 
appointment  of  the  members  of  the 
Performance  Review  Board  (PRB)  of  the 
Inspector  General.  The  publication  of 
the  PRB  membership  is  required  by  5 
U.S.C.  4314(c)(4). 

The  Performance  Review  Board 
provides  fair  and  impartial  review  of 
Senior  Executive  Service  performance 
appraisals  and  makes  recommedations 
regarding  performance  and  performance 
awards  to  the  Inspector  General. 
EFFECTIVE  DATE:  July  1,  1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gerald  R.  Sandaker,  Chief.  Employee 
Management  Relations  and 
Development  Branch.  Personnel  & 
Security  Division.  Inspector  General.  400 
Army  Navy  Drive,  Arlington,  VA,  (202) 
693-0257. 

SUPPt^MENTARY  INFORMATION:  In 

accordance  with  5  U.S.C.  4314(c)(4),  the 
enclosed  are  names  of  executives  who 
have  been  appointed  to  serve  as 
members  of  the  Performance  Review 
Board.  They  will  serve  a  one  year 
renewable  term  effective  on  July  1,  1987. 
Linda  M.  Lawson. 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

June  8. 1987. 


Terry  L  Brendlinger 

Charles  L.  Cipolla 

James  H,  Curry 

Michael  C.  Eberhardt 

John  W.  Fawsett 

Daniel  R.  Foley 

William  K.  Keesee 

Richard  D.  Lieberman 

Robert  J,  Lieberman 

Jack  L.  Montgomery 

Donald  E,  Reed 

Richard  T.  Russ 

William  F.Thomas 

Richard  W.  Townley  "^ 

Stephen  A,  Trodden 

Bertrand  G.  Truxell 

(FR  Doc.  87-13438  Filed  6-11-87;  8:45  amJ 

BILUMG  COM  MKM)f-M 


Department  of  the  Navy 

Chief  of  Naval  Operations,  Executive 
Panel  Advisory  Committee;  Closed 
Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U,S,C.  app.J,  notice  is  hereby  given  that 
the  Chief  of  Naval  Operations  (CNO) 
Executive  Panel  Advisory  Committee 
Pacific  Basin  Task  Force  will  meet  June 
30-1  July  1987,  from  9  a.m.  to  5  p.m.  each 
day.  at  4401  Ford  Avenue,  Alexandria, 
Virginia.  All  sessions  will  be  closed  to 
the  public. 

The  purpose  of  this  meeting  is  to 
examine  the  broad  policy  issues  related 
to  maritime  aspects  in  the  Pacific.  The 
entire  agenda  for  the  meeting  will 
consist  of  discussions  of  key  issues 
related  to  United  States  national 
security  interests  and  naval  strategies  in 
the  Pacific  and  related  intelligence. 
These  matters  constitute  classified 
information  that  is  specifically 
authorized  by  Executive  order  to  be  kept 
secret  in  the  interest  of  national  defense 
and  is.  in  fact,  properly  classified 
pursuant  to  such  Executive  order. 
Accordingly,  the  Secretary  of  the  Navy 
has  determined  in  writing  that  the  public 
interest  requires  that  all  sessions  of  the 
meeting  be  closed  to  the  public  because 
they  will  be  concerned  with  matters 
listed  in  section  552b(c)(lJ  of  Title  5, 
United  States  Code. 

For  further  information  concerning 
this  meeting,  contact  Lieutenant  Paul  G. 
Butler,  Executive  Secretary  of  the  CNO 
Executive  Panel  Advisory  Committee. 
4401  Ford  Avenue,  Room  601, 
Alexandria,  Virginia  22302-0266,  Phone 
1703J  756-1205. 
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UHled:  |une  8.  1987. 
lane  M.  Virga, 

Ll./agc.  USNR.  Federal  Register  Liaison 
Officer. 
[FR  Doc.  87-13434  Filed  6-11-87;  8:45  am] 

BILUNO  CODE  M10-AE-M 


Secretary  ot  the  Navy's  Advisory 
Board  on  Education  and  Training, 
Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  app),  notice  is  hereby  given  that 
the  Secretary  of  the  Navy's  Advisory 
Board  on  Education  and  Training 
(SABETT)  will  meet  in  Millington, 
Tennessee.  July  21-23, 1987.  The  meeting 
will  be  held  in  Building  East  I, 
Management  Analysis  Center  (MAC 
Room),  first  floor.  Chief  of  Naval 
Technical  Training  Headquarters  at 
Navel  Air  Station,  Memphis. 

The  purpose  of  SABET  is  to  advise  the 
Secretary  of  the  Navy  on  policy 
concerning  all  facets  of  education  and 
training  for  Navy  and  Marine  Corps 
personnel.  During  its  summer  session 
the  Board  will  complete  its  study  of 
voluntary  education  in  the  Department 
of  the  Navy,  as  well  as  initiating  a 
review  of  training  programs  for 
instructors,  curriculum  developers,  and 
training  managers. 

The  meeting  will  commence  at  1400  on 
21  July  to  review  the  agenda.  Regular 
sessions  will  run  22  July  from  8:30  a.m. 
to  5:00  p.m.  The  23  July  executive 
session  will  commence  at  8:30  a.m.  and 
terminate  at  11:00  a.m.  All  sessions  are 
open  to  the  public. 

For  further  information  concerning 
this  meeting,  contact  Mrs.  Carol  Osbom 
(Code  N-51),  Professional  Assistant  to 
the  Director  of  Education  and  Training 
Development  Division,  Chief  of  Naval 
Education  and  Training.  Naval  Air 
Station.  Pensacola.  Florida  32508-5100, 
telephone  (904)  452-4988. 

Agenda 

Tuesday.  21  July  1987 

1400-1630    Executive  Session 
1800-1900    Reception  by  Invitation/ 

NAS  Officers  Club 
1914-  Dinner 

Wednesday,  22  July  1987 

0830-  Welcoming  remarks.  Rear 

Admiral  David  L  Harlow 
Administrative  notes.  Vice  Admiral 

N.R.  Thunman.  Dr.  W.L.  Maloy. 
0900-1000    Present  Program  Overview, 

Mrs.  Val  Reed 
1000-1100    Training  Needs  Assessment. 

Training  Development  Unit  Staff 
1100-1200    Trainer/Training  Concept, 

CNTECHTRA/CNET  Staff 


1200-1300    Lunch  1300-1400    Trainer/ 

Training  Program  Issues, 

CNTECHTRA  Staff 
1400-1630    Guided  Tour  of  NATTC 

Mephis  Instruction  Training  Center 

Thursday.  23  July  1987 

0830-1015    A  review  of  1987  Report  of 
Voluntary  Education  Follow-on 
actions  by  the  Board  (e.g.  establish 
Saturday  committee  for  in-depth 
review). 

1045-1 100    Planning  for  Winter  1988 
meeting. 

1130-  Adjourn 

Dated:  June  a  1987. 
lane  M.  Virga, 

Lt.  lAGC.  USNR.  Federal  Register  Liaison 
Officer 
(FR  Doc.  87-13435  Filed  6-11-87;  8:4$  am) 

BtLLING  COOC  MIO-AE-M 


Naval  Researcti  Advisory  Committee; 
Closed  Meeting 

Notice  was  published  May  21. 1987.  at 
52  FR  19194  that  the  Naval  Research 
Advisory  Committee  Panel  on  Outer 
ASW  Battle  will  meet  on  June  18  and  19. 
1987.  The  meeting  location  has  been 
changed.  All  sessions  of  the  meeting  will 
be  held  at  the  Center  for  Naval 
Analyses.  4401  Ford  Avenue, 
Alexandria,  Virginia.  All  other 
information  in  the  previous  notice 
remains  effective. 

Dated:  June  8.  1987. 
Jane  M.  Virga. 

Lieutenant.  /AGC.  USNR.  Federal  Register 
Liaison  Officer 

|FR  Doc.  87-13433  Filed  6-11-87;  8:45  am) 
BILLMO  COOE  MIO-AE-M  ' 


ENVIRONMENTAL  PROTECTION 
AGENCY 

(ER-FRL-3217-21 

Environmental  Impact  Statements; 
Availability 

Responsible  Agency:  Office  of  Federal 
Activities.  General  Information  (202) 
382-5073  or  (202)  382-5075.  Availability 
of  Environmental  Impact  Statements 
Filed  June  01. 1987  Through  June  05. 1987 
Pursuant  to  40  CFR  1506.9. 
EIS  No.  870195.  Draft.  FAA.  TN. 
Nashville  Metropolitan  Airport 
Runway  Improvments,  Site  Grading 
and  Construction,  Davidson  County, 
Due:  July  27, 1987,  Contact:  Otis 
Welch  (901)  521-3495. 
EIS  No.  870196.  Final,  NDA.  WA.  Grays 
Harbor  Estuary  Management  Plan. 
Washington  State  Coastal  Zone 
Management  Program  Amendment 


No.  3.  Approval.  Grays  Harbor 
County.  Due:  July  13. 1987.  Contact; 
James  Burgess  (202)  673-51,^8. 

EIS  No.  870197.  Final.  FW  S,  AK.  Kanuti 
National  Wildlife  Refuse 
Comprehensive  Conservatiun 
Management  Plan.  Designation.  Due: 
July  13, 1987,  Contact:  William  Knauer 
(907)  786-3399. 

EIS  No  87019a  Draft.  FWS.  AK.  Innoko 
National  Wildlife  Refuge 
Comprehensive  Conservation 
Management  Plan,  Wilderness 
Review.  Due:  August  10. 1987. 
Contact:  William  Knauer  (907)  786- 
3399. 

EIS  No.  870199.  Draft.  USA.  WA, 
Yakima  Firing  Center.  Military 
Training  Center  Expansion.  Land 
Acquisition,  Fort  Lewis  Military 
Installation,  9th  Infantry  Division, 
Yakima  and  Kittitas  Counties,  Due: 
July  27, 1987,  Contact:  Michael  Scuderi 
(206)  764-3624. 

EIS  No.  870200.  Final.  AFS.  ID.  Challis 
National  Forest  Land  and  Resource 
Management  Plan.  Due:  July  13, 1987. 
Contact:  Gordan  Reid  (208)  879-2285. 

EIS  No.  870201.  Draft.  EPA.  VI.  Cruz  Bay 
Wastewater  Facilities  Management 
Plan.  Development  and  Evaluation. 
Construction  Grant,  Due:  July  29. 1987. 
Contact:  William  Lawler  (212)  264- 
5391. 

EIS  No  870202.  Final.  USN.  CA.  Navy 
Geothermal  Development  Program. 
Power  Plant  Construction  and 
Operation.  Coso  Known  Geothermal 
Resource  Area.  Inyo  County,  Due:  July 
13. 1987.  Contact:  Carolyn  Shepherd 
(619)  939-3411. 

EIS  No.  870203.  Draft.  UAF.  CA.  PRO. 
Vandenberg  Air  Force  Base.  Mineral 
Resource  Management  Plan. 
Exploration,  Development,  and 
Production  of  Oil  and  Gas  Resources. 
Santa  Barbara  County,  Due:  July  27. 
1987,  Contact:  William  Newell  (805) 
866-5725. 

EIS  No.  870204.  Draft.  FHW.  GA. 
Mansell  Road/GA-400  Interchange 
Extension.  Mansell  Road/Old  Roswell 
Road  Intersection  to  Old  Alabama 
Road/Turner  Road  Intersection. 
Fulton  County,  Due:  July  27. 1987, 
Contact:  Louis  Papet  (404)  347^751. 

EIS  No.  870205.  Draft.  AFS.  OR.  Bull  Run 
Blowdown.  Wind  Damaged  Trees 
Management  Plan.  Mt.  Hood  National 
Forest.  Clackamas  and  Multnomah 
Counties.  Due:  September  2. 1987. 
Contact:  E.R.  Hardman  (503)  695-2276. 

Amended  Notices 

EIS  No.  870166.  Draft,  FHW.  WI.  WI- 
TH-83  Improvement.  1-94  to  Cardinal 
Lane/WI-TH-16.  Waukesha  County, 


BEST  COPY  AVAILABLE 
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Due:  July  27,  1987,  Published  FR  5-22- 
87 — Review  period  reestablished. 

EIS  No.  870133,  Revised.  AFS.  AK, 
Quartz  Hill  Molybdenum  Project  Mine 
Development.  Construction  Operation 
and  Post-Mining  Abandonment, 
Special  Use  Permits  and  Leases,  Due: 
June  30. 1987,  Published  FR  May  1. 
1987 — Review  period  extended. 

EIS  No.  870127.  Draft.  UAF.  SEV.  PRO. 
Ground  Wave  Emergency  Network 
(GWEN)  Deployment  and  Land 
Acquisition,  Final  Operational 
Capability,  Due:  June  23, 1987, 
Published  FR  4-17-87 — Review  period 
extended. 

o 

Dated:  June  9. 1987. 
Richard  E.  Sanderson, 

Director.  Office  of  Federal  Activities. 
[FR  Doc.  87-13508  Filed  6-11-87;  8:45  am) 

BILUNG  CODC  ftS«<K50-M 


fER-FRL-3217-3I 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  May  26, 1987  through  May  29, 
1987  pursuant  to  the  Environmental 
Review  Process  (ERP),  under  section  309 
of  the  Clean  Air  Act  (CAA)  and  section 
102(2)(c)  of  the  National  Environmental 
Policy  Act  (NEPA)  as  amended. 
Requests  for  copies  of  EPA  comments 
can  be  directed  to  the  Office  of  Federal 
Activities  at  (202)  382-5076/73.  An 
explanation  of  the  ratings  assigned  to 
draft  environmental  impact  statements 
(EISs)  was  published  in  FR  dated  April 
24.  1987  (.'52  FR  13749). 

Final  EISs 

ERP  No.  F-AFS-E65029-NC.  1986— 
2000  Nantahala  and  Pisgah  Natl 
Forests.  Land  and  Resource  Mgmt.  Plan, 
NC.  SUMMARY:  Based  on  our  review, 
EPA  supports  implementation  of  the 
preferred  alternative  as  modified  from 
the  draft  EIS  and  encourages  the 
implementation  of  on-site  monitoring  to 
assess  the  effectiveness  of  the 
protection  measures. 

ERP  No.  F-FHW-L40145-OR,  Lester 
Ave./I-205  Interchange  Construction 
and  Improvements.  Between  Sunnyside 
Rd.  and  Foster  Rd.  Interchanges.  OR. 
SUMMARY:  EPA  made  no  formal 
comments.  EPA  reviewed  the  EIS  and 
found  the  project  to  be  satisfactory. 

Amended  Notice 

The  following  review  should  have 
appeared  in  the  FR  Notice  published  on 
May  29,  1987. 

ERP  No.  D-MMS-L02016-AK,  Rating 
EC2. 1988  Chukchi  Sea  Outer 


Continental  Shelf  (OCS)  Oil  and  Gas 
Sale  No.  109,  Leasing,  AK.  SUMMARY: 
EPA  recommends  that  the  Eastern  and 
Southern  deferral  areas  be  deferred 
from  the  sale,  since  they  contain  no 
estimated  hydrocarbon  resources.  EPA 
believes  that  several  aspects  of  this 
draft  EIS  could  be  revised  and 
expanded,  thus  providing  a  clearer 
picture  of  the  environmental 
consequences  of  oil  and  gas  operations. 

Dated:  June  9, 1987. 
Richard  EL  Sanderson, 
Director.  Office  of  Federal  Activities. 
[FR  Doc.  87-13509  Filed  6-11-87;  8:45  am] 

BILUNG  COOE  656ft-50-M 


[FRL  3217-6] 

Automated  Data  Processing  Expert 
Systems  Vendors  Sought 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Announcement  of  Workshop. 

Expert  systems  software  vendors  are 
invited  to  demonstrate  their  expert 
systems  hardware  and  software  at  a 
workshop  on  "Automated  and  Expert 
Systems  in  Hazardous  Waste 
Management." 

The  workshop  is  sponsored  by  the 
U.S.  Environmental  Protection  Agency 
and  will  bring  together  developers  and 
users  of  expert  systems  technology. 
Many  of  these  people  will  be  involved  in 
the  selection  and  acquisition  of  expert 
systems  products  for  use  in  their 
government,  university  or  commercial 
organizations. 

The  workshop  will  be  held  June  16-18, 
1987,  at  the  Andrew  W.  Breidenbach 
Environmental  Research  Center  in 
Cincinnati,  Ohio.  A  classroom  will  be 
available  on  a  first  come  basis  for 
distribution  of  literature  or 
demonstration  of  expert  systems 
products.  If  you  are  interested  in 
providing  literature,  dethonhirating  an 
expert  systems  product  or  participating 
in  a  panel  discussion,  please  contact  the 
workshop  coordinator. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Diane  R.  Murphy,  CRC  Systems.  Inc., 
11242  Waples  Mill  Road.  Fairfax,  VA 
22030.  705-359-9400. 

Dated:  June  8. 1987 
John  H.  Skinner. 

Director.  Office  of  Environmental  Engineering 
and  Technology  Demonstrations. 
|FR  Doc.  87-13475  Filed  6-11-87;  8:45  am] 
BILUMG  COOC  ftS«0-60-M 


[ORDFRL-3217-71 

Financial  Assistance  Program; 
Availability  for  Review 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  availability  for 
review. 

SUMMARY:  The  Environmental  Protection 
Agency's  (EPA)  Office  of  Research  and 
Development  (ORD).  joining  with  the 
Office  of  Solid  Waste  and  Emergency 
Response  (OSWER).  is  announcing  its 
intention  to  enter  into  cooperative 
agreements  under  the  new  Superfund 
Innovative  Technology  Evaluation 
(SITE)  Program,  (Catalog  of  Federal 
Domestic  Assistance  number  66.806). 
The  cooperative  agreements  will  be 
approved  by  EPA  and  agreed  to  by 
developers  of  hazardous  waste 
treatment  technologies  selected  to  be 
demonstrated  under  the  SITE  program. 
The  overall  goal  of  this  program  is  to 
conduct  demonstrations  and  evaluate 
innovative/alternative  treatment 
technologies  to  assist  in  the 
commercialization  of  technologies  for 
the  permanent  cleanup  of  Superfund 
sites.  Through  evaluation  of  selected 
treatment  technologies,  the  Agency 
seeks  to  eliminate,  wherever  it  is  cost 
effective,  land  disposal  options. 

FOR  FURTHER  INFORMATION  CONTACT 

Corinne  Allison,  Grants  Policy  and 
Procedures  Branch  (PM-216F),  Grants 
Administration  Division.  U.S. 
Environmental  Protection  Agency,  401  M 
Street,  SW.,  Washington,  DC  20460  (202) 
382-5294. 

SUPPLEMENTARY  INFORMATION:  The  SITE 

program  is  eligible  for 
intergovernmental  review  under 
Executive  Order  12372  and  subject  to 
the  review  requirements  of  section  204 
of  the  Demonstration  Cities  and 
Metropolitan  Development  Act.  States 
must  notify'  the  following  office  in 
writing  within  thirty  days  of  this 
publication  whether  their  States  official 
E.0. 12372  process  will  review 
applications  in  the  SITE  program: 
Grants  Policy  and  Procedures  Branch, 
Grants  Administration  Division  (PM- 
216F),  U.S.  Environmental  Protection 
Agency,  401  M  Street  SW.,  Washington, 
DC  20460. 

The  intergovernmental  review  process 
usually  involves  review  of  a  developer's 
cooperative  agreement  application.  In 
the  SITE  program,  a  cooperative 
agreement  will  not  be  developed  until 
the  end  of  the  planning  phase  and  after 
a  public  notice  and  comment  period  is 
held  by  EPA's  regional  offices  on  the 
proposed  demonstration  site  and 
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technology.  Thrn-fonj.  m  thr  SFTF 
program,  the  iiUer)j;(>veriiiufiit<il  review 
will  fake  place  at  the  time  a  Superfund 
site  has  been  tentalivt*ly  st>W*rted  for  a 
technology  demoasti-iitiuii  and 
concurrent  with  EPA's  public  notice  ajid 
comment  period.  EPA's  regional  offices 
will  contact  the  State's  Single  Point  of 
Contact  (SPOC)  for  intergovernmental 
review  with  information  oo  the 
proposed  technology  demonstration.  For 
sites  where  the  State  has  re spunsibilily 
for  cleanup.  EPA's  countirpHrt  in  the 
State  will  be  responsible  fur  initiating 
the  review.  In  additioa  information  for 
projects  within  a  metropolitan  area  mu.st 
Ik;  sent  to  the  areawide/regional/local 
planning  agency  designated  to  perform 
metropolitan  or  regional  planning  for  the 
area  for  their  review.  The  information 
available  for  review  will  include,  but  not 
be  limited  to,  information  on  the 
technology,  the  site,  the  propoed 
demonstration,  an  environmental 
assessment  checklist  and  a  generic 
cooperative  agreement  whidi  includes  a 
description  of  the  demonstration  plan. 

SPOCs  and  other  reviewers  should 
send  their  comments  on  the  proposed 
SITE  demonstration  to  the  Grants 
Operations  Branch,  Grants 
Administration  Division  (PM-216F).  U.S. 
Eovironraeiilal  I^rt^tettion  Agency.  401  M 
Street.  SW..  VVtishington  DC.  2046a  no 
later  than  sixty  days  after  receipt  of  the 
informational  material  for  review. 

Under  the  authority  of  CERCLA.  as 
amended  by  the  Superfund  Amendments 
and  Reauthorization  Act  of  1987,  Pub.  1- 
9»^99,  section  3n(b)(3),  EPA  may 
award  contracts,  cooperative 
agreements  or  grants  to  carry  out  the 
SITE  demonstration  to  persons,  public 
entities,  and  nonprofit  privnfe  entities 
which  are  exempt  from  tnx  under 
section  501(cM3|  of  thf  IntcrHl  Revenue 
(",<x(f  ()f  l<»f>4   In  nmcrH'..  the  technology 
lifvelopers  wi<l  pay  for  the  operHtionHJ 
part  of  the  tiemonstratian,  mcludrng 
setting  up.  niiiniiiR  and  (iismnntims  '^"' 
equipment,  nnd  providing  trHincti 
personnel  EI'.^  will  pny  the  cost  of 
testing,  monilonng.  (|UMlity  control  and 
other  measurements  required  to 
determine  and  evalufttc  the  restilts  of 
the  demonstration  Kl'.^  mny  provide 
Fi«d(M-M!  ndsistanr*-  to  a  d«»vfi(ip«»r  but 
only  if  such  developer  demonstrates  it 
cannot  obtain  appropriate  private 
nnanclna  on  reasonable  terms  and 
c(mdJtioiiii  Hufficieni  to  carT\'  cnit  the 
(ieniofiBtration  project  without  such 
Fedcrtii  assistance 

The  oveall  c>ual  of  the  .SITE  Program  is 
to  uicr«)««e  ttie  use  of  allemHtive*  to 
land  di3p<jMi  at  Superfund  sites. 
Reliable  cost  and  performance 
iuformatKHi  on  innovative/alternative 


tn»H(r!i«'i:l  ;.■■  '    int' •■cfs  wii!  bf  8**ner»»t«d 
by  c*>nxiu(!i:ig  tuil  sxale  demonatrs  lions 
of  selected  technologies  at  actual 
Superfur>d  sites. 

I'tte  technologies  ivill  be  chosen 
through  a  soiicitation  and  evaluation 
process.  EPA  will  then  match  the 
selected  technologies  to  Superfund  sites 
that  best  meet  certiiin  waste  and  other 
criteria.  After  EPA  has  solirJIed 
comments  from  the  public  on  the 
tentative  site  selection  and  decided  to 
proceed  with  the  project.  EPA  and  the 
technology  developer  will  prepare  a 
demonstration  plan.  This  plan  will 
address  all  aspects  of  the  demonstration 
project,  including  evaluation  procedures, 
responsibilities  of  the  parties  involved, 
schedules,  test  program,  quality 
assurance/quality  control  plan,  a  health 
and  safety  plan,  and  mobilization  and 
closure  of  the  demonstration  project. 
I'he  demonstration  plan  will  then  he 
incorporated  into  the  cooperative 
agreement  signed  by  EPA  and  the 
technology  developer. 

The  product  of  each  demonstration 
project  will  be  a  series  of  EPA  reports 
on  the  results  of  the  technology 
evaluation.  I'he  reports  will  provide 
EPA  the  States,  and  the  public  with 
needed  cost  and  performance  data  on 
new  commercial  technologies  for 
comparing  and  selecting  cleanup 
remedies  for  Superfund  sites. 

D;ited.  lune  8.  1987. 
John  Skinner. 

Oirevtor.  Office  of  E/ivinwmen/al  Engineering 
nnd  TechaoUiffy  Demonstration,  Office  of 
Research  and  Development. 
Thomas  W.  D«vin«, 

Direi-tor.  Office  of  Program  Management  and 
Technology.  Office  of  Solid  Waste  and 
Emergency  Response. 
|KR  l)oc  87-13476  Filpd  &-11-87;  6:45  am] 
BnufiG  cooc  •sao-s<Mi 


FEDERAL  COMMUNJCATtONS 
COMMISSION 

Public  lntorm;>ticn  Cotleclion 
Requirem'-nt  GuOmitted  to  Ottice  of 
Management  and  Budyet  for  Review 

June  4.  1987. 

The  Federal  Communications 
Ccmimission  has  submitted  the  following 
information  collection  requirement  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1960  (44 
U.S.C.  3507). 

Copies  of  the  submission  may  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Service.  (202)  857-3800.  2100  M  Street 
NW.,  Suite  140.  Wa.shington.  DC  20037. 
For  further  information  on  this 


■nihfmsKinn  rnnt.irt  jerry  Cowden. 

Ffderal  Communications  Commission. 

(202J  632-7513.  Persons  wishing  to 

comment  on  this  information  collection 

should  contact  J.  Timothy  Sprehe.  Office 

of  Management  and  Budget.  Room  3235 

NEOB.  Washington.  DC  20503.  (202)  395- 

4814. 

OMB  Ntunlter:  3060-0212 

Title:  Section  73.208a  Equal 

Employment  Opportunity  Program 

Action:  Extension 

Respondents:  Licensees  of  broadcast 
stations 

Frequency  of  Response:  Recordkeeping 
requirement 

Estimated  Annual  Burden:  11,703 
Recordkeepers;  1,217,112  Hours 

Needs  and  Uses:  Section  73.2t)80 
provides  that  equal  opportunity  in 
employment  shall  be  afforded  by  all 
broadcast  stations  to  all  qualified 
persons  and  no  person  shall  be 
discriminated  against  in  employment 
by  such  stations  because  of  race, 
color,  religion,  national  ongin  or  sex. 
The  data  is  used  by  broadcast 
licensees  in  the  preparation  of  the 
station's  EEO  Program  (FCC  Form  396} 
submitted  with  the  license  renewal 
application.  If  this  program  was  not 
maintained  there  could  be  no 
assurance  that  efforts  are  being  made 
to  afford  equal  opportunity  in 
employment 

Fedexdi  Cumniuniuitioaa  CumnaiSMOO. 

Williaa  |.  Tricarico. 

Secretary 

\YK  Uoa  87  13431  Filed  6-11-87;  8:4$  am) 

wujNOCooE  sria-avM 


Public  Information  Collection 
Requirements  SubnWtted  to  the  Office 
of  Mdna9ement  and  Budget  for  Review 

June  4. 1987. 

The  Federal  Communications 
Cormnission  has  submitted  the  following 
information  collection  requirements  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  19W)  (44 
use.  3507). 

Copies  of  the.ne  submissions  may  be 
purchased  from  the  Commission's  copy 
contractor.  Internationa!  Transcription 
Service.  (202)  857-3800.  2100  M  Street 
NW..  Suite  140.  Washington.  DC  20037. 
For  further  information  on  these 
submissions  contact  Doris  Berra.  Federal 
Communications  Commission.  (202)  632- 
7513.  Persons  wishing  to  comment  on 
these  information  collodions  should 
contact  |.  Timothy  Sprehe,  Office  of 
Management  and  Budget  Room  323S 
NEOB.  Washington.  DC  20503.  (202)395- 
4814. 


OMB  Number:  3060-0113 
Title:  Equal  Employment  Opportunity 
Program— 10  Point  Model  Program 
and  Guidelines 
Form  Number:  FCC  396 
Action:  Extension 
Respondents:  Licensees  of  broadcast 

stations 
Frequency  of  Response:  Every  5  years 

for  TV,  7  years  for  radio 
Estimated  Annual  Burden:  345 

Responses,  1,208  Hours 
Needs  and  Uses:  The  Equal  Employment 
Opportunity  Program  (FCC  Form  396) 
is  a  device  that  will  be  used  to 
evaluate  whether  a  broadcaster  is 
making  satisfactory  efforts  to  comply 
with  FCC's  EEO  requirements.  Filing 
FCC  Form  396  is  necessary  at  renewal 
time  by  all  AM.  VM.  TV,  Low  Power 
TV  and  International  stations  with 
five  or  more  full-time  employees.  This 
report  will  be  reviewed  by  FCC 
analysts  to  determine  if  broadcast 
stations  are  providing  equal 
employment  opportunity  to  all 
qualified  persons  without  regard  to 
race,  color,  religion,  sex  or  national 
origin. 
OMB  Number:  3060-0120 
Title:  Equal  Employment  Opportunity 
Program— 5  Point  Model  Program  and 
Guidelines 
Form  Number  FCC  396-A 
Action:  Extension 
Respondents:  Licensees  of  broadcast 

stations 
Frequency  of  Response:  On  occasion 
Estimated  Annual  Burden:  2.753 

Responses;  2,753  Hours 
Needs  and  Uses:  rcC  Form  396-A  is 
filed  in  conjunction  with  applicants 
seeking  authority  to  construct  a  new 
broadcast  station,  to  obtain 
assignment  of  construction  or  license 
and/or  seeking  authority  to  acquire 
control  of  an  entity  holding 
construction  permit  or  license.  This 
program  is  designed  to  assist  the 
applicant  in  establishing  an  effective 
EEO  program  for  its  station.  The  data 
is  reviewed  by  FCC  analysts  to 
determine  if  stations  will  provide 
equal  employment  opportunity  to  all 
qualified  persons  without  regard  to 
race,  color,  religion,  sex  or  national 
origin. 

Federal  Communications  Commission. 
Willtiim  J.  Tricarico. 

Secretary. 

|FR  Doc.  87-13432  Filed  6-11-87;  8:45  am) 

BlUJtlG  COOE  67t2-01-M 

Window  Notice  for  the  Filing  of  FM 
Broadcast  Applications 

(Report  No.  W- 16 1 
Released.  )une  4,  1987. 
Notice  is  hereby  given  that 
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applications  for  vacant  FM  broadcast 
allotment(s]  listed  below  may  be 
submittted  for  filing  during  the  period 
beginning  June  4, 1987  and  ending  July 
10. 1987  inclusive. 

Selection  of  a  permittee  from  a  group 
of  acceptable  applicants  will  be  by  the 
Comparative  Hearing  process. 

Channel  273  A 

Dothan,  AL 

Cabot,  AR 

Mableton,  GA 

Galva.  IL 

Mitchell.  IN 

Lexington,  MS 

Louisburg.  NC 

Edgewood,  OH 

Canton.  SD 
Channel  273  C2 

North  Fort  Riley.  KB 

Beaumont.  TX 
Channel  272  A 

Mendota,  CA 

Cresco.  lA 
Federal  Communications  Commission. 
William  |.  Tricarico, 
Secretary. 
(FR  Doc.  87-13429  Filed  6-11-87;  8:45  am) 

BUUNG  COOE  6712-01-M 


FEDERAL  MARITIME  COMMISSION 

A9reement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 
Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street, 
NW.,  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary.  Federal 
Maritime  Commission,  Washington,  DC 
20573.  within  10  days  after  the  date  of 
the  Federal  Register  m  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  §  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  203-011075-002 
Title:  Central  America  Discussion 

Agreement 
Parties:  United  States/Central  America 
Liner  Association,  Nordana  Line,  Inc., 
Concorde  Shipping,  Inc.,  Nexos  Line 
Synopsis:  The  proposed  amendment 
would  delete  Ecuadorian  Line.  Inc. 
and  Flagship  Container  Line,  Inc.  as 
parties  to  the  agreement  and  would 
add  as  a  party  Marine  Bulk  Carriers, 
Inc.  It  would  also  restate  the 
agreement.  The  parties  have 
requested  a  shortened  review  period. 

Dated:  ]une  8, 1967. 


By  Order  of  the  Federal  Maritime 
Commission. 

Joseph  C.  Polking. 

Secretary. 

jFR  Doc.  87-13402  Filed  6-11-87;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

Fomiations  ot;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies; 
Andover  Bancorp,  lnc„  et  at 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
§  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  July  3. 
1987. 

A.  Federal  Reserve  Bank  of  Boston 
(Robert  M.  Brady,  Vice  President)  600 
Atlantic  Avenue,  Boston,  Massachusetts 
02106: 

1.  Andover  Bancorp,  Inc.,  Andover, 
Massachusetts:  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Andover 
Savings  Bank,  Andover,  Massachusetts, 
which  engages  in  Massachusetts 
Savings  Bank  Life  Insurance  activities. 

2.  The  Waltham  Corporation, 
Waltham,  Massachusetts:  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Waltham 
Savings  Bank.  Waltham,  Massachusetts, 
which  engages  in  Massachusetts 
Savings  Bank  Life  Insurance  activities. 

B.  Federal  Reserve  Bank  of  New  York 
(William  L.  Rutledge,  Vice  President)  33 
Liberty  Street,  New  York,  New  York 
10045: 


UM  I 
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1.  The  Taiyo  Kobe  Bank.  Ltd..  Kobe. 
Japan:  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  Taiyo  Kobe  Bank  and 
Trust  Company.  New  York,  New  York,  a 
de  novo  bank. 

C.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein.  Assistant  Vice 
President)  230  South  LaSalle  Street. 
Chicago.  Illinois  60690: 

1.  Peotone  Bancorp,  Inc.,  Peotone. 
Illinois:  to  acquire  28  percent  of  the 
voting  shares  of  Rock  River 
Bancorporation,  Inc..  Oregon,  Illinois, 
and  thereby  indirectly  acquire  United 
Bank  of  Ogle  County.  National 
Association,  Oregon.  Illinois. 

2.  Rock  River  Bancorporation,  Inc.. 
Oregon.  Illinois;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  United 
Bank  of  Ogle  County.  National 
Association.  Oregon,  Illinois. 

D.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner.  Vice  President)  411 
Locust  Street.  St.  Louis,  Missouri  63166: 

1.  Southern  Bancshares.  Ltd.. 
Carbondale.  Illinois:  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  First 
National  Bank  and  Trust  Company, 
Carbondale,  Illinois. 

2.  Weakley  County  Bancshares,  Inc.. 
Dresden.  Tennessee:  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Weakley 
County  Bank.  Dresden.  Tennessee. 

E.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon.  Vice 
President)  250  Marquette  Avenue. 
Minneapolis.  Minnesota  55480: 

1.  Northern  Plains  Investment.  Inc., 
Jamestown.  North  Dakota;  to  become  a 
bank  holding  company  by  acquiring 
40.05  percent  of  the  voting  shares  of 
North  Star  Holding  Company.  Inc., 
Jamestown.  North  Dakota,  and  thereby 
indirectly  acquire  Stutsman  County 
State  Bank.  Jamestown.  North  Dakota. 

2.  North  Star  Holding  Company,  Inc.. 
Jamestown.  North  Dakota:  to  become  a 
bank  holding  company  by  acquiring 
79.86  percent  of  the  voting  shares  of 
Stutsman  County  State  Bank, 
Jamestown,  North  Dakota. 

F.  Federal  Reserve  Bank  of  Dallas  (W. 
Arthur  Tribble.  Vice  President)  400 
South  Akard  Street,  dallas.  Texas  75222: 

1.  Brazos  Bancshares,  Inc.,  Joshua, 
Texas:  to  become  a  bank  holding 
company  by  acquiring  81.32  percent  of 
the  voting  shares  of  The  First  National 
Bank  in  Joshua,  Joshua,  Texas. 


Board  of  Governors  of  the  Federal  Reserve 
System.  June  B.  1987. 
lamas  McAfee, 

Associate  Secretary  of  the  Board. 
(FR  Doc.  87-134«1  Filed  6-11-87:  8:45  am) 
BILLINQ  COOC  SJIO-OI-M 

Applications  To  Engage  de  Novo  In 
Permissible  Nonbanking  Activities; 
Bank  of  Boston  Corp  et  al. 

The  companies  listed  in  this  notice 
have  filed  an  application  under 
S  225.23(a)(1)  of  the  Board's  Regulatory 

Y  (12  CFR  225.23(a)(1)  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  S  225.21(a)  of  Regulation 

Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  S  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  'reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition,  conflict 
of  interests,  or  unsound  banking 
practices."  Any  request  for  a  hearing  on 
this  question  must  be  accompanied  by  a 
statement  of  the  reasons  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute, 
summarizing  the  evidence  that  would  be 
presented  at  a  hearing,  and  indicating 
how  the  party  commenting  would  be 
aggrieved  by  approaval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  July  2,  1987. 

A.  Federal  Reserve  Bank  of  Boston 
(Robert  M.  Brady.  Vice  President)  600 
Atlantic  Avenue.  Boston.  Massachusetts 
02106: 

1.  Bank  of  Boston  Corporation. 
Boston,  Massachusetts:  to  engage  de 
novo  through  its  subsidiary.  BancBoston 
Leasing  Services.  Inc.,  Boston, 
Massachusetts,  in  the  leasing  of 


personal  property  and  serving  as  a 
broker,  agent  or  advisor  in  the  leasing  of 
such  property  pursuant  to  §  225.25(b)(5) 
of  the  Board's  Regulation  Y. 

B.  Federal  Reserve  Bank  of  Richmond 
(Lloyd  W.  Bostian,  Jr..  Vice  President) 
701  East  Byrd  Street.  Richmond.  Virginia 
23261: 

1.  Sovran  Financial  Corporation. 
Nojcfold,  Virginia:  to  engage  de  novo 
through  its  subsidiary,  Sovran 
Investment  Corporation,  Richmond, 
Virginia,  in  providing  brokerage  services 
for  corporate  and  institutional 
customers  pursuant  to  {  225.25(b)(15)  of 
the  Board's  Regulation  Y.  Comments  on 
this  application  must  be  received  by 
June  28, 1987. 

C.  Federal  Reserxe  Bank  of  Chicago 
(David  S.  Epstein.  Assistant  Vice 
President)  230  South  LaSalle  Street, 
Chicago  Illinois  60690: 

1.  Associated  Banc-Corp.  Green  Bay, 
Wisconsin:  to  engage  de  novo  through 
its  subsidiary.  Associated  Mortgage, 
Inc..  Green  Bay  Wisconsin,  in  arranging 
commercial  real  estate  equity  financing 
pursuant  to  {  225.25(b)(14)  of  the  Board's 
Regulation  Y.  This  activity  will  be 
conducted  in  the  states  of  Wisconsin 
and  Illinois. 

2.  NRD  Bancorp,  Inc.,  Detroit, 
Michigan:  to  engage  de  novo  through  its 
subsidiary,  NBD  Trust  Company  of 
Florida,  N.A..  West  Palm  Beach,  Florida, 
in  deposit-taking  and  the  origination  of 
consumer  loans  pursuant  to  $  225.25 
(b)(1)  and  (b)(2)  of  the  Board's 
Regulation  Y 

D.  Federal  Reserve  Bank  of  • 
Minneapolis  (James  M.  Lyon.  Vice 
President)  250  Marquette  Avenue. 
Minneapolis.  Minnesota  55480: 

1.  First  Slate  Banking  Corporation, 
Alcester.  South  Dakota:  to  engage  de 
novo  in  providing  data  processing 
services  to  three  affiliated,  but 
nonsubsidiary.  insurance  agencies 
pursuant  to  S  225.(b)(7)  of  the  Board's 
Regulation  Y.  This  activity  will  be 
conducted  in  Alcester.  Brandon,  and 
Valley  Springs.  South  Dakota. 
Comments  on  this  application  must  be 
received  by  July  1. 1987. 

Board  of  Governors  of  the  Federal  Reserve 
System.  |une  8. 1987. 
James  McAfee, 

Associate  Secretary  of  the  Board. 
[FR  Doc  87-13482  Filed  6-11-87;  8:45  am) 

BILUNG  CODE  t2«0-1(M< 


Acquisitions  of  Shares  of  Banks  or 
Bank  Holding  Companies,  Robert  R. 
Garneau  et  al 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 


Control  Act  (12  U.S.C.  1817(j))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817())(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors  Comments  must  be  received 
not  later  than  June  26. 1987. 

A  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Assistant  Vice 
President)  230  South  LaSalle  Street, 
Chicago.  Illinois  60690: 

1.  Robert  R.  Garneau,  M.D.. 
Ludinglon,  .Michigan;  to  acquire  12.3 
percent  of  the  voting  shares  of  Manistee 
Bank  and  Trust.  Manistee.  Michigan. 

2.  Howard E.  Zimnwrnian,  and  Sara 
Trilling,  both  of  Skokie,  Illinois:  W.  Scott 
Blake  and  Wm.  J.  Blake,  both  of 
Milwaukee.  Wisconsin:  Robert  Wurman, 
LincoinwcK)d.  Illinois;  Delfo  Roccati, 
Monaco:  Pedro  R.  Arn;chea.  Mexico;  J. 
Michael  Straka.  and  Jerry  D.  Maahs, 
both  of  Brookfield.  Wisconsin;  Raul 
Araujo  Carillo.  Clare  W.  Bradley,  and 
Jose  Araujo  Carillo.  all  of  Venezuela: 
and  Donald  Trilling.  Northbrook. 
Illinois;  to  acquire  100  percent  of  the 
voting  shares  of  Sidney  Bancorporation. 
Inc.,  Sidney.  Illinois. 

B  Federal  Reserve  Bank  of 
Minneapolis  ()ames  M.  Lyon.  Vice 
President)  250  Marquette  Avenue. 
Minneapolis,  Minnesota  55480: 

1.  Donn  W.  West.  Rice  Lake. 
Wisconsin;  to  retain  15.1  percent  of  the 
voting  shares  of  Rice  Lake  Bancorp.  Inc., 
Rice  Lake.  Wisconsin,  and  thereby 
Indirectly  retain  Dairy  State  Bank.  Rice 
Lake.  Wisconsin,  and  Citizens  State 
Bank  of  Birchwood,  Wisconsin, 
Birchwood,  Wisconsin. 

C.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig.  Vice  President) 
925  Grand  Avenue.  Kansas  City, 
Missouri  64198: 

1.  Eugene  Auten.  Scottsdale,  Arizona; 
Frank  Kamm,  Gerald  Koepke.  Neil  Kort, 
and  Donald  Seeman.  Blue  Hill. 
Nebraska:  to  acquire  7.5  percent  of  the 
voting  shares  of  Blue  Hill  Agency.  Inc., 
Blue  Hill,  Nebraska,  and  thereby 
indirectly  acquire  Commercial  Bank, 
Blue  Hill.  Nebraska. 

2.  Huff  Kelly.  J.  Cooper  West, 
Graydon  R.  Lantz,  and  Robert  L 
Newcomb,  all  of  Elk  City.  Oklahoma; 
Jimmy  Harrel  and  Donald  L  Harrel,  both 
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of  Leedey,  Oklahoma;  to  acquire  90 
percent  of  the  voting  shares  of  Western 
Oklahoma  Bancshares.  Inc..  Elk  City, 
Oklahoma,  and  thereby  indirectly 
acquire  Bank  of  Western  Oklahoma,  Elk 
City.  Oklahoma. 

Board  of  Governors  of  the  Federal  Reserve 
System.  June  8,  1987. 

James  McAfee. 

Associate  Secretary  of  the  Board. 

|FR  Doc.  87-13483  Filed  6-11-87;  8:45  am) 

BILUNG  COOC  S210-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Agency  Forms  Sul>mltted  to  the  Office 
of  Management  and  Budget  for 
Clearance 

Each  Friday  the  Department  of  Health 
and  Human  Ser\'ices  (HHS)  publishes  a 
list  of  information  collection  packages  it 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  The  following  are  those 
packages  submitted  to  OMB  since  the 
last  hst  was  published  on  May  8. 1987. 

Social  Security  Administration 

(Call  Reports  Clearance  Officer  on  301- 
594-5706  for  Copies  of  Package) 

1.  Statement  of  Employer — 0960- 
0030 — The  information  collected  by  this 
form  is  needed  to  substantiate 
allegations  of  wages  paid  to  workers 
when  those  wages  do  not  appear  in 
SSA's  records  of  earnings  and  the 
worker  does  not  have  proof  that  they 
were  paid.  This  information  is  used  to 
process  claims  for  Social  Security 
benefits  and  to  resolve  discrepancies  in 
earnings  records.  Respondents: 
Individuals  or  households,  State  or  local 
governments.  Businesses  or  other  for- 
profit.  Federal  agencies  or  employees. 
Non-profit  institutions.  Small  businesses 
or  organizations.  Number  of 
Respondents:  850.000:  Frequency  of 
Response:  Occasionally:  Estimated 
Annual  Burden:  283,333  hours. 

2.  Missing  and  Discrepant  Wage 
Reports  Letter  and  Questionnaires — 
0960-0432— The  information  collected 
will  be  obtained  from  employers  and 
will  be  used  to  correctly  post  wages  to 
an  employees  Social  Security  earnings 
record.  The  affected  public  is  comprised 
of  employers  with  missing  or  discrepant 
wage  reports.  Respondents:  Businesses 
or  other  for-profit.  Number  of 
Respondents:  392,045;  Frequency  of 


Response:  Occasionally;  Estimated 
Annual  Burden:  114.028  hours. 

3.  Disability  Report,  Vocational 
Report— 0960-0141— These  forms  are 
used  to  collect  information  which  is 
needed  to  make  a  determination  for  a 
disability  claim.  Form  SSA-3369 
supplements  the  SSA-3368  by  collecting 
information  about  the  claimant's  past 
work  experience.  Respondents: 
Individuals  or  households.  .Number  of 
Respondents:  1.500.000:  Frequency  of 
Response:  Occasionally:  Estimated 
Annual  Burden:  705.000  hours. 

O.MB  Desk  Officer  Judy  Egan 

Health  Care  Financing  Administratioo 

■  (Call  Reports  Clearance  Officer  on  301- 
594-8850  for  Copies  of  Package) 

1.  Conditions  of  Participation  for 

La  bora  tori  es— 0938-0368— La  bora  tones 
participating  in  Medicare  are  required  to 
maintain  this  information  in  order  to 
show  compliance  with  published  health 
safety  requirements.  Respondents; 
Individuals  or  households.  State  or  local 
governments.  Number  of  Respondents: 
3.766;  Frequency  of  Response: 
Occasionally;  Estimated  Annual  Burden: 
38.119  hours. 

2.  Request  for  Hearing — Part  B 
Medicare  Claim— 0938-0034 — The 
HCFA-1965  is  used  by  either  the 
beneficiary  or  a  Part  B  suppher- 
physician  to  request  a  hearing  with  the 
Medicare  carriers'  hearing  officer,  once 
Supplementary  Medical  Insurance 
benefits  have  been  denied  at  the 
information  review  stage.  Respondents: 
Individuals  or  households.  Small 
businesses  or  organizations.  Number  of 
Respondents:  55,000;  Frequency  of 
Response:  Occasionally;  Estimated 
Annual  Burden:  9.166  hours. 

3.  Clinical  Laboratory  Survey  Report 
Form— 0938-0032— This  survey  form  is 
an  instrument  used  by  the  State  agency 
surveyor  to  record  data  collected  in 
order  to  determine  compliance  with 
individual  conditions  of  participation 
and  report  it  to  the  Federal  government. 
Respondents:  State  or  local 
governments.  Number  of  Respondents: 
55;  Frequency  of  Response;  Annually; 
Estimated  Annual  Burden;  11,000  hours. 

4.  Request  for  Accelerated 
Payments — 0938— 0269— These  forms 
are  used  by  intermediaries  to  assess  a 
provider's  eligibility  for  an  accelerated 
payment.  Such  a  payment  is  granted  if 
there  is  an  unusual  delay  in  processing 
bills.  Respondents:  State  or  local 
governments.  Businesses  or  other  for- 
profit.  Federal  agencies  or  employees. 
Non-profit  institutions.  Small  businesses 
or  organizations.  Number  of 
Respondents:  365;  Frequency  of  ' 
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Response:  Occasionally;  Estimated 
Annual  Burden:  183  hours. 

5.  Information  Collection  requirements 
contained  in  BERC-371-FC,  Appeals 
procedures  for  Determinations  That 
Affect  Participation  In  Medicare — 
NEW — The  Social  Security  Act  provides 
for  hearings  for  institutions  or  agencies 
dissatisfied  with  a  Medicare  program 
determination.  This  rule  sets  forth  the 
procedures  for  appeals  on  determination 
that  affect  the  participation  of  providers, 
suppliers,  etc.  in  the  program. 
Respondents:  Individuals  or  households. 
Number  of  Respondents:  50:  Frequency 
of  Response:  Occasionally;  Estimated 
Annual  Burden:  250  hours. 

OMB  Desk  Officer  Allison  Herron 

Public  Health  Service  (PHS) 

(Call  Reports  Clearance  Officer  on  202- 
245-2100  for  Copies  of  Package) 

A.  Office  of  the  Assistant  Secretary  for 
Health 

»  1.  Third  National  Health  and  Nutrition 
Examination  Survey  (NHANES  III)  Pilot 
Tests— NEW— NMANES  III  will 
measure  and  monitor  the  health  and 
nutritional  status  of  the  U.S.  population 
as  a  six-year  survey  involving  60,000 
pariicipants  ages  2  months  and  older. 
Pilot  testing  is  necessary  to  evaluate  and 
refine  questionnaire  design,  sampling, 
training  and  exam  procedures,  etc. 
Respondents:  Individuals  or  households. 
Number  of  Respondents:  1.750: 
Frequency  of  Response:  Occasionally; 
Estimated  Annual  Burden:  5.696  hours. 

2.  Annual  Marriage  and  Divorce 
Statistical  Report  Forms — 0937-0001 — 
This  form  is  used  to  request  from  States 
annual  final  counts  of  marriages  and 
divorces  which  are  essential  to  NCHS 
and  the  Bureau  of  the  Census  in 
evaluating  validity  of  input  to  other 
activities,  to  the  Social  Security 
Administration  in  projecting  program 
plans,  and  to  a  wide  community  of  other 
known  users.  Respondents:  State  or 
local  governments.  Number  of 
Respondents:  60;  Frequency  of 
Response:  Annually;  Estimated  Annual 
Burden:  60  hours. 

3.  Monthly  Vital  Statistics  Repori 
Forms— 0937-0007— Monthly  vital 
statistics  at  the  State  and  national  level 
are  required  by  the  Bureau  of  the  Census 
in  the  preparation  of  population 
estimates  and  projections.  They  are 
widely  used  by  the  health  community  in 
tracking  trends,  and  by  the  public  sector 
for  marketing  and  research  purposes. 
Respondents:  State  or  local 
governments;  Number  of  Respondents: 
164;  Frequency  of  Response:  Monthly; 
Estimated  Annual  Burden:  197  hours. 


4.  National  Survey  of  Family  Growth, 
Cycle  IV— 0937-0104— This  survey  will 
provide  data  on  childbearing.  family 
formation  (including  adoption),  family 
planning,  and  reproductive  health.  The 
data  are  used  by  the  Office  of 
Population  Affairs,  the  NICHHD.  the 
CDC  and  other  Federal  agencies  and  are 
disseminated  through  written  reports 
and  public  use  computer  tapes. 
Respondents:  Individuals  or  households. 
Number  of  Respondents:  11.423; 
Frequency  of  Response:  Occasionally; 
Estimated  Annual  Burden:  6,475  hours. 

B.  National  Institutes  of  Health 

1.  Health  Professionals  Use  of 
Documents — NEW — Previous  studies 
have  not  assessed  how  various  factors 
affect  the  ways  in  which  health 
professionals  use  the  information 
contained  in  documents  obtained 
through  the  interlibrary  loan  network. 
Data  gathered  from  this  study  will  be 
used  to  plan  future  changes  in  network 
operations.  Respondents:  Individuals  or 
households,  State  or  local  governments. 
Businesses  or  other  for-profit.  Federal 
agencies  or  employees.  Non-profit 
institutions.  Small  businesses  or 
organizations.  Number  of  Respondents: 
2800;  Frequency  of  Response:  One  Time; 
Estimated  Annual  Burden:  2.390  hours. 

OMB  Desk  Officer:  Shanna  Koss 

As  mentioned  above,  copies  of  the 
information  collection  clearance 
packages  can  be  obtained  by  calling  the 
Reports  Clearance  Officer,  on  one  of  the 
following  numbers: 

PHS:  202-245-2100 
SSA:  301-594-5706 
HCFA;  301-594-8850 

Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
directly  to  the  appropriate  OMB  Desk 
Officer  designated  above  at  the 
following  address:  OMB  Reports 
Management  Branch.  New  Executive 
Office  Building.  Room  3208.  Washington. 
DC  20503. 

ATTN:  (name  of  OMB  Desk  Officer) 

Dated:  lune  5. 1987. 

)anM«  F.  Trickett, 

Deputy  Assistant  Secretary,  Administrative 
and  Management  Services. 

|FR  Doc.  87-13363  Filed  6-11-87;  8:45  am) 
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Chapter  6-150,  HHS  Grants 
Administration  Manual  Reimbursement 
of  Indirect  Costs 

agency:  Department  of  Health  and 
Human  Services  (HHS), 


ACTION:  Notice  of  change  in 
depdrtinental  policy. 

SUMMARY:  The  Department  of  Health 
and  Human  Services  provides  notice  to 
interested  parties  of  the  following 
actions: 

— Revision  of  its  departmental  policy 
concerning  the  reimbursement  of 
indirect  costs  under  those  project 
grants  and  cooperative  agreements 
(hereinafter  referred  to  collectively 
as  "grants")  where  the  Department 
currently  reimburses  full  indirect 
costs.  This  policy  is  contained  in 
Chapter  6-150  of  the  HHS  Grants 
Administration  Manual. 
— Withdrawal  of  our  proposal  to  amend 
45  CFR  74.105(a)(1).  We  published 
that  proposal  at  51  FR  28960-1.  on 
August  13. 1986.  It  would  have 
required  prior  approval  for  the 
rebudgeting  of  amounts  awarded  for 
direct  costs  to  absorb  increases  in 
indirect  costs. 
— General  waiver  of  the  longstanding 
prior  approval  requirement  in  45 
CFR  74.105(a)(1)  for  rebudgeting 
from  indirect  to  direct  costs. 
We  are  taking  these  actions  in 
response  to  a  recommendation  by  the 
Office  of  Science  and  Technology  Policy 
(OSTP)  that  HHS  adopt  the  indirect  cost 
reimbursement  practices  of  the  National 
Science  Foundation  (NSF). 

EFFECTIVE  DATE:  Each  of  the  major 
component  parts  of  HHS  (e.g.  PHS, 
OHDS,  HCFA.  SSA.  FSA)  is  being 
directed  to  implement  the  changes  on  a 
single  date,  organization-wide,  as  soon 
as  possible  after  July  31, 1987  but  no 
later  than  October  1, 1987.  The  revised 
policy  will  apply  to  all  grants  awarded 
on  or  after  those  implementation  dates, 
specific  notice  of  which  will  be  provided 
to  grantees  by  the  awarding  agencies. 

Availability  of  Chapter  6-150:  Revised 
Chapter  6-150  will  be  sent  directly  by 
the  Government  Printing  Office  to 
subscribers  to  the  HHS  Grants 
Administration  Manual.  The  public  may 
obtain  a  single  copy  of  the  Chapter  by 
contacting  the  Division  of  Assistance 
and  Cost  Policy,  Department  of  Health 
and  Human  Services,  Room  513D,  HUH 
Bldg.  200  Independence  Avenue.  SW.. 
Washington,  DC  20201.  (202)  245-7565. 

FOR  FURTHER  INFORMATION  CONTACT: 

jcihil  Slfduch.  (202)  24.'>-7,'.l)5, 

SUPPLEMENTARY  INFORMATION: 

Background 

Rising  indirect  costs  rates  have  been 
the  focus  of  increasing  concern  by  a 
wide  spectrum  of  parties  including 
Congress  and  Federal  officials.  Studies 
by  the  Congress.  OSTP,  GAO  and  the 


HHS  Inspector  General  have  all 
addressed  the  subject  in  recent  years. 
OSTP  reported  that,  starting  in  recent 
years.  OSTP  rej  orted  that,  starting  from 
the  old  statutory  ceiling  of  20%  (which 
was  abolished  in  1966),  university 
indirect  cost  rates  had  grown  by  1981  to 
a  national  composite  of  30%  at  NIH  and 
25%  at  NSF,  and  by  1984  to  31.2%  of  total 
research  costs  at  NIH.  OSTP 
recommended  that  the  Department 
adopt  NSF's  practice  of  including  the 
indirect  cost  portion  of  a  research 
project  budget  in  the  application.  This 
would  mean  that  peer  review  groups 
would  see  the  total  funds  being 
requested,  and  not  merely  the  direct 
costs.  OSTP  stated  that  under  such  a 
system  the  total  amount  of  an  award, 
both  direct  and  indirect,  should  be  fixed 
over  the  grant  period. 

On  August  13, 1986,  we  published:  (1) 
A  request  for  public  comments  on  a 
proposal  to  implement  OSTP's 
recommendation  by  revising  Grants 
Administration  Manual  Chapter  6-150 
(51  FR  28983)  and  (2)  a  Notice  of 
Proposed  Rulemaking  to  amend  45  CFR 
74.105(a)(1).  We  provided  a  60  day 
comment  period.  Seventy-seven 
organizations  or  individuals  submitted 
comments,  54  from  research-oriented 
organizations  and  23  from  the  non- 
research  community,  primarily 
community-based  organizations  or  their 
representatives.  Based  on  our  evaluation 
of  those  comments,  the  final  changes  we 
are  now  making  differ  from  our 
porposed  changes  in  some  respects.  The 
comments  that  we  received  and  our 
decisions  are  discussed  below. 

Peer  Review 

At  present.  Departmental  policy  is 
silent  on  this  subject.  As  a  result, 
practices  of  our  awarding  agencies  vary. 
In  the  Public  Health  Service,  peer 
review  groups  for  research  grant 
applications  review  the  direct  costs 
requested  by  research  grant  applicants 
but  do  not  see  the  amount  being 
requested  for  indirect  costs.  Other 
awarding  agencies  generally  include 
both  direct  and  indirect  costs  in  the 
application  reviewed  by  such  panels. 
Subsection  6-150-201  of  the  August  1986 
proposed  revision  would  have  required 
all  applications  reviewed  by  any  grant 
application  review  panel  to  show  both 
direct  and  indirect  costs  requested.  This 
would  enable  reviewers  to  reach  more 
informed  judgments  about  the  overall 
cost  of  proposed  projects,  because  they 
would  see  the  total  estimated  costs,  and 
not  merely  the  direct  costs.  However, 
the  proposed  revision  stated  explicitly 
that  the  review  panels  would  have  no 
authority  to  change  the  indirect  cost 
rates  or  restrict  their  application. 


Negotiating  indirect  cost  rates  would 
continue  as  the  responsibility  of  the 
various  negotiation  offices  of  the 
cognizant  Federal  agency — in  HHS,  our 
Regional  Divisions  of  Cost  Allocation. 
Making  sure  that  the  rates  are  properly 
used  would  continue  as  the 
responsibility  of  grants  management 
officials,  financial  management  officials, 
or  both,  in  our  awarding  agencies. 

This  issue  affects  only  the  research 
community  and  nearly  all  commenters 
who  addressed  this  proposal  opposed  it. 
They  generally  claimed  that  it  would 
undermine  the  merit  assessment  process 
by  the  introduction  of  extraneous 
indirect  cost  data  which  they  felt  would 
be  misunderstood  and  misused.  They 
believed  that  panel  members,  who  are 
scientists  not  administrators,  would 
tend  to  be  biased  against  high  indirect 
cost  rates  an  would  allow  those  biases 
to  creep  into  their  evaluation  of 
proposals.  They  stated  that  this  bias 
against  indirect  costs  would  reduce  the 
general  quality  level  of  research 
approved  and  funded  and  would 
discriminate  against  proposals  from 
organizations  with  higher  rates  in 
general  and  against  private  institutions 
in  particular  (since  they  are  generally 
perceived  to  have  higher  rates  than 
public  institutions). 

We  note  that  commenters  presented 
no  evidence  of  biased  results  from  the 
National  Science  Foundation's  process 
and  were  informed  by  an  NSF  official 
that  NSF  did  not  believe  any  existed. 
PHS,  the  only  affected  HHS  component, 
supports  the  proposed  policy  and 
believes  that  the  commenters'  concerns 
are  not  justified,  since  the  direct  cost 
information  will  continue  to  be 
presented  in  the  traditional  format  and 
will  be  the  only  cost  elements  for  which 
the  reviewers  may  recommend  changes. 
However,  mindful  of  the  concerns 
expressed  by  the  commenters,  PHS  will 
provide  positive  instruction  to  peer 
review  groups  in  order  to  protect  the 
integrity  of  the  merit  evaluation  process 
and  will  monitor  the  process  with  a 
view  to  identifying  and  remediating  any 
inappropriate  actions  by  reviewers. 

Accordingly  Departmental  policy  is 
being  amended  as  proposed  in  August 
1986  but  PHS's  implementation  will 
Include  the  training  and  monitoring 
discussed  above. 

Amount  of  Indirect  Costs  Awarded  and 
Reimbursed 

Current  policy  is  to  provide  full 
reimbursement  for  indirect  costs  in 
accordance  with  rates  negotiated  by  the 
Government  with  each  grantee.  Thus, 
initial  awards  are  made  at  the  most 
current  available  rates  and  most  HHS 
granting  agencies  make  supplemental 


awards  to  cover  increased  indirect  costs 
incurred  due  to  rising  rates  and  altered 
direct  cost  budgets.  The  latest  available 
information  for  PHS  showed  net  annual 
upward  adjustments  of  approximately 
$32.5  million. 

Subsection  6-150-20D  (now  6-150- 
20B.3.)  of  the  proposed  revision  would 
have  eliminated  the  practice  of 
providing  additional  funds,  except  in  the 
following  circumstances: 

(a)  An  error  made  by  the  granting 
agency  in  computing  the  award; 

(b)  The  restoration  of  funds  previously 
recaptured  by  the  Department  as  part  of 
a  grantee's  unobligated  balance; 

(c)  New  or  delinquent  grantees  for 
whom  valid  rates  are  subsequently 
established;  and 

(d)  Expansion  or  extension  of  projects 
(limited  to  the  indirect  costs  attributable 
to  any  additional  direct  costs  awarded). 

In  addition,  subsection  6-150-20D 
would  have  provided  that  the  amount  of 
indirect  costs  awarded  (or  as 
subsequently  amended)  would  be  a 
ceiling  amount  beyond  which  the 
grantee  could  not  charge  the  grant 
except  with  the  prior  approval  of  the 
awarding  agency.  In  other  words, 
grantees  would  have  been  required  to 
obtain  prior  approval  for  any 
rebudgeting  of  grant  funds  from  direct  to 
indirect  costs.  Finally,  subparagraph  6- 
150-50A.l.b.  would  have  been  revised  to 
eliminate  the  existing  restrictions  on  an 
awarding  agency's  authority  to  reduce 
an  award  immediately  to  reflect  a  lower 
indirect  cost  rate  subsequently 
established  (and  thus  reduce  the  indirect 
cost  ceiling).  As  mentioned  earlier,  a 
companion  proposal  to  add  the  prior 
approval  requirement  to  the 
Department's  grants  administration 
regulations  at  45  CFR  Part  74  was  also 
published  in  the  Federal  Register. 

About  a  quarter  of  the  34  university 
respondents  recognized  the  need  for 
some  action  and  expressed  reluctant 
support  for  our  non-supplementation 
proposal  but  only  if  coupled  with  the 
NSF  practice  of  allowing  institutions 
flexibility  in  rebudgeting  between  direct 
and  indirect  costs.  Several  other 
respondents  supported  the  rebudgeting 
restriction  but  coupled  this  with 
retention  of  supplemental  awards.  As 
expected,  only  a  very  few  supported  the 
proposal  in  its  entirety. 

The  remaining  commenters  opposed 
the  proposed  changes.  They  argued  that 
eliminating  supplemental  awards  would 
create  not  savings  but  forced  cost 
sharing  which  the  institutions  could  not 
afford  and  which  the  Government 
should  pay  (under  the  theory  that  it 
should  reimburse  the  full  cost  of  projects 
it  supports).  They  pointed  out  that  a 
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nun)l>er  of  tht^e  increate*  vrneK  CHUs«>d 
by  exk'mMl  forces  auch  as  the  energy 
cris«s  of  some  ytiars  past  and  delAys  in 
compleiiun  of  audits  and/or 
nexottations  by  the  Federal  (iovRmment 
Thry  considered  it  unfnir  to  make 
riHliirtlons.  but  not  increases,  due  to 
nbaa({es  in  rates  and  to  deny  adchtional 
funds  in  those  cases  where  the  a^ard 
rates  are  negotiated  as  provisional  rates 
to  be  adjusted  later  when  actual  costs 
become  known.  The  rebudgeting 
approval  requirement  was  opposed  as 
inflexibde.  not  part  of  the  NSF  system  or 
that  of  any  other  mafor  Federal  agency, 
and  as  a  creator  of  a  large  amount  of 
paperwork.  Commenters  predicted  that 
loss  of  indirect  cost  reimbursements 
from  the  proposed  policy  would  force 
grantees  to  abandon  other  worthy 
activities  or  to  increase  tuition  rates. 
Some  predicted  that  small  and  new 
orKanizationa  might  no  longer  be  able  to 
afford  to  participate  in  Federal 
programs. 

Upon  reflection  the  Department  has 
decided  that  the  most  reasonable 
alternative  is  to  follow  the  general 
practices  of  NSh  and  most  other  Federal 
agencies  (i.e.  no  supplemental  awards 
and  rebudgeting  flexibility). 
Accordingly,  the  policy  is  being  revised 
to  eliminate  supplemental  awards  as 
originally  proposed.  However,  swards 
will  be  unmediatcly  adjusted  downward 
to  reflect  a  lower  rate  only  in 
exceptional  circumstances  such  as  a 
grantee  officially  designated  as 
"delinquent"  for  not  submitting  its 
indirect  cost  proposal.  Other  downward 
iuljustmenls,  when  appropnate.  will  be 
routinely  made  in  the  disposition  of 
unobligated  balances  reflected  in 
financial  reports  submitted  after 
(.ompletion  of  the  budget  period.  The 
total  amount  awarded  (dire<:t  plus 
indirect)  will  constitute  the  maximum 
amount  that  the  Government  pays  for  a 
grant.  Grantees  will  be  allowed  to 
rebudget  between  direct  and  indirect 
costs  (in  either  direction)  without  prior 
Fedeial  approval.  However,  grantees 
will  renuiin  subject  to  other  prior 
approval  requirements,  including  45  CFR 
74.103  which  requires  prior  approval  for 
certain  programmatic  changes  auch  as 
the  scope  or  objectives  of  a  project. 
Thus,  for  example,  a  rebudgeting  from 
direct  to  indirect  costs  which  changes  a 
project's  scope  or  objectives  will  require 
Federal  approval:  but  if  no  change  in 
project  scope  or  objectives  is  involved, 
no  such  approval  is  reqwired. 

To  accomplish  this  rebttdgeting 
flexibility,  the  l)p,partmen1  hereby 
announces  that  the  Secretary  has 
decided  to  withdraw  the  August  13.  19Hn 
proposed  revision  of  45  CFR  74.105(a)(1) 


{5\  VU  ZMMO-l)  end  that  H  is.  in 
ac(»rdance  with  §  74.M)5<1')  vcnerallv 
waiving  the  existing  pnor  H[>|>r>\rti 
requirement  of  that  provisMm  ot  the 
regulation  for  all  grants  swhject  to  the 
revised  indirect  ctwt  reimbursement 
policy.  Unlew^  the  awarding  agency — 
by  a  specific  term  or  condition  of  a  grant 
or  other  more  general  programmatic 
provision — reasserts  the  requirement. 
grantees  may  rebutiget  from  indirect  to 
direct  costs  without  pnor  approval.  It 
should  be  noted  that  other  pnor 
approval  requirements  are  not  affected 
by  thra  waiver. 

When  the  Department's  August 
proprsnl  was  being  developed,  NIM 
noted  that  adopting  the  NSF  policy 
would  result  in  lower  indirect  cost 
awards  to  its  grantees  and  expressed 
concern  that  this  might  induce  some  of 
them  to  reduce  their  budgeted  level  of 
direct  research  effort  in  order  to  use  the 
resulting  unexpended  funds  to  cover 
their  indirect  cost  shortfall.  In  extreme 
cases,  this  co«ld  impair  the  research 
Itself 

Accordingly,  (mw  August  proposal 
differed  from  NSKs  policy  by  continning 
the  current  HHS  practice  of  separate 
direct  and  indirect  cost  Iwidgets,  and  by 
adding  a  requirement  for  awarding 
agency  approval  for  rebudgeting  from 
direct  to  indirect  costs.  V\hile  we  have 
now  decided  to  rely  instead  on  the  good 
faith  of  OUT  grantees,  coupled  with  the 
existing  rale  prohibiting  changes  in 
scope  or  objectives  of  a  project  wittujot 
pnor  approval,  we  rer.ogmre  the 
potential  seriousness  of  NUTs  concerns. 
If  NIH  experiences  a  significant  adverse 
impact,  the  Department  will  reconsider 
this  deristoru 

AppScation  of  Policy  to  Non-Research 

OSTPs  recommendatH)n  mentioned 
only  research  grants.  However,  on  the 
grounds  that  the  iMiues  were  the  same 
for  nonresearch  discretionary  programs 
and  that  two  different  policies  were 
undtMiirable.  we  proposed  to  make  the 
revisions  Hpply  equally  to  all 
di«cretiori<ir)  project  grants  and 
cooperative  agreenants  except  training 
and  some  other  ^ants  which  are 
already  subject  to  special  indirect  cost 
limitatioiui  or  prohibitions. 

The  non-research  respondents, 
pnmarily  representing  community-baaed 
organizations,  pointed  out  that  the  OSTP 
renommendation  was  directed  at 
research  operations  with  relatively  high 
indirect  cost  rates.  They  contended  M 
was  unfair  to  extend  it  to  CcmunHiBty 
Action  Agencies.  Head  Start  recipients. 
etc.  whose  rates  are  low  and  who  are 
sometimes  subject  to  statutory 
administrative  cost  limits  (such  as  IS 
percent  in  the  fiead  Start  program). 


They  also  aojued  that  such 
onjanirafinrts  haw  no  revenue  base  to 
.itmort)  lusses  frtmi  imn-coN cred  indirect 
cf»«ts.  Hnri  tti.tt  the  rf  budjH'tmg  proposal 
would  in  nvati\  ci.scs  cnuse  a  mandatory 
cash  contrrliotMui  from  He^d  Start 
grantees  in  rontraventton  of  statutory 
intent.  FimiHy.  they  pointed  out  that  for 
certain  purposes,  such  as  cost  principles, 
the  Government  already  uses  different 
policies  for  different  types  of  recipients. 
We  remain  convinced  that  the  policy 
should  apply  equally  to  research  and 
non  research  discretionary  grants. 
However,  most  of  the  objections  have 
become  moot  because  of  changes  we 
have  decided  to  make.  Tlie  final  revised 
policy  is  now  the  same  as  the 
l(»ngstanding  practices  of  the  Office  of 
Human  Development  Services,  the 
major  Departmental  funding  source  of 
the  non-research  respondents,  in  its 
major  features;  i.e.,  no  supplementation 
and  direct  to  indirect  rebudgeting 
without  prior  approval.  In  addition, 
several  lesser  aspects  of  the  revised 
policy  involve  relaxations  of  current 
practice,  i.e..  we  will  allow  rebudgeting 
from  indirect  to  direct  costs  without 
prior  approval  and  we  will  no  longer 
make  immediate  downward  adjustments 
to  reflect  lower  rates.  Accordingly,  the 
revised  policy  applies  to  non-research 
programs  as  origmally  proposed. 

Time  I  jmit  for  Submission  of  Summary 

Keporl  of  tlxpeodiluPB  ,^djustment 
Sheets 

la  August  we  proposed  to  reduce  the 
time  penod  for  submission  of  summary 
report  of  expenditure  adjustment  sheets 
from  1  year  to  8  months  Several 
commenters  objected  in  terms  that 
indicated  a  misunderstanding  that  the 
time  period  starts  with  the  end  of  the 
budget  period  or  the  end  of  the  Federal 
fiscal  year.  Neither  of  these  is  correct. 
Instead,  the  time  period  starts  with  the 
date  of  execution  of  a  rale  agreement 
between  the  institution  and 
Government.  Furthermore,  the  reports 
are  needed  only  if  a  Financial  Stiitus 
Report  has  already  been  sulmntted 
using  the  earlier  non-permanent  rate. 
Thus,  the  commenters  concerns  that  the 
full  six  months  might  not  be  available 
are  unfounded.  We  beheve  that  six 
months  is  sufficient  for  the  submission 
of  these  reports  and  the  revised  policy 
so  provides. 

Oiher  Proposed  Revisions 

In  addition  to  the  conforming  changes 
needed  thrtnighout  the  chapter  to  reflect 
the  policy  chanR«;s  discus.sed  above,  we 
are  taking  this  opportuxiily.  as  proposed 
last  August,  to  make  a  number  of 
editorial  improvements  as  well  at 


changes  to  reflect  current  terminology 
and  Departmental  organization.  Also, 
we  are  clarifying  both  the  limHed  extent 
to  which  formula  granU  are  affected  by 
the  chapter  and  the  fact  that  policy 
concerning  Public  Assistance  Programs 
is  contained  in  a  different  chapter. 
Finally,  we  are  adding  explicit 
recognition  of  the  longstanding 
Departmental  practice  of  not 
reimbursing  indirect  costs  under  grants 
to  Federal  organizations  or  in  support  of 
conferences.  None  of  these  items  was 
addressed  in  the  public  comments. 

Effects  of  Revisions 

In  August  we  estimated  that  a 
maximum  amount  of  $40  million,  out  of 
total  annual  amounts  of  indirect  costs 
awarded  of  about  $1  billion,  could  be 
saved.  Many  commenters  read  this  to 
mean  that  $40  million  would  be  saved 
annually  and  complained  that  these 
were  not  truly  savings  but  were  merely 
unreimbursed  actual  costs.  Le..  forced 
cost  sharing. 

As  we  pointed  out  in  our  August 
notice,  we  cannot  quantify  with  any 
assurance  the  effects  of  the  changes 
being  made.  It  is  impossible  to  predict. 
for  example,  the  amount  of  rebudgeting 
which  will  occur,  or  the  extent  to  which 
grantees  will  try  to  get  higher  funding 
rates,  to  establish  rates  earlier,  to 
negotiate  multi-year  rates,  or  to  convert 
to  predetermined  or  fixed  rates.  Our 
current  estimate  is  that  the  revised 
policy  would  initially  result  in 
eliminating  an  escalating  amount  of 
supplemental  awards  over  about  a  five- 
year  period.  The  amount  would  start  at 
about  $4  million  in  the  first  full  year  and 
grow  to  between  $30  and  $35  million  in 
the  fifth  and  subsequent  years. 
However,  an  undeterminable  part  of 
these  theoretical  savings  may  not  be 
realized  Grantee  actions  mentioned 
earlier  to  minimize  the  effects  of  the 
policy  changes  could  result,  not  in 
unreimbursed  costs,  but  in  higher  initial 
awards  and  redOreri  amounts  of 
unobligated  grant  funds  which  would 
otherwise  be  available  for  use  in  the 
subsequent  budget  period 

Some  small  additional  administrative 
and  paperwork  savings  will  acrnie  to 
both  the  Department  and  its  grantees 
from  elimination  of:  (1)  The  existing 
prior  approval  requirenient.  (2)  few 
midstream  grant  amendments  due  to 
lower  rates,  and  (3|  a  much  larger 
number  of  no  longer  needed  summary 
report  of  expenditure  adjustment  sheets. 

Respondent  Misunderstandings 

The  Department  would  like  to  correct 
misinterpretations  of  several  parts  of  the 
August  proposal  by  a  number  of 
commenters. 
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Several  commenters  complained  that 
the  proposal  eliminated  the  indirect  cost 
(  arryover  provisions  of  the  cost 
principles.  The  policy  as  proposed  and 
as  finally  adopted  has  no  effect  on  how 
indirect  cost  rates  are  to  be  computed 
and  negotiated  under  the  carry  forward 
provisions  of  the  various  cost  pnnciples. 

Many  commenters  objected  to  HHS 
using  the  rate  in  effect  at  the  start  of  the 
first  budget  period  to  compute  the 
indirect  costs  for  an  entire  multi-year 
project  Both  the  proposed  and  revised 
policies  would  use  the  rate  current  at 
the  time  of  an  award  for  computing  the 
indirect  costs  of  the  budget  period  being 
funded  by  that  award.  Budget  periods 
are  usually  12  months  long.  Tlius.  any 
new  rate  negotiated  before  the  award  of 
a  continuation  award  will  be  reflected  in 
that  continuation  award. 

Finally,  a  few  commenters  complained 
that,  similar  to  the  results  of  NSF's 
process,  the  HHS  peer  review  panels 
would  recommend  arbitrarily-rounded 
off  total  dollar  amounts  lower  than 
requested.  Thus  commenters  feared  that 
HHS  awarding  officials  would  negotiate 
a  direct/indirect  cost  division  with  the 
principle  investigator  rather  than  the 
applicant  organization.  In  the  first  place, 
HHS  peer  reviewers  will  not  be  allowed 
to  make  recommendations  about  the 
amount  of  indirect  costs  to  be  awarded. 
Their  recommendations  will  address 
only  the  amount  of  direct  costs  to  be 
funded.  Therefore,  the  type  of 
negotiation  described  by  the  by  the 
commenters  will  not  occur.  More 
importantly,  the  Department  will 
negotiate  with  whomever  the  applicant 
organization  authorizes  to  do  so.  Thus, 
the  applicant  organization  can  control 
who  negotiates  on  its  behalf 

Negotiation  Problems 

A  number  of  respondents  objected  to 
the  proposed  non-supplementation 
revision  ont  he  grounds  of  governmental 
actions.  They  mentioned  delays  on  the 
part  of  the  Government  in  completing 
audits  or  negotiations  as  well  as 
prohibitions  against  use  of 
predetermined  rates  by  contractor 
organizations  other  than  colleges  and 
the  reluctance  of  HHS  indirect  cost 
negotiators  to  grant  fixed  rates  with 
carryover  to  most  non-profit 
organizations.  We  recognize  that  such 
circumstances  will  cause  some  problems 
under  our  revised  policy  Accordingly, 
we  will  do  what  we  can,  within 
available  resources  and  legal  authority. 
to  work  cooperatively  with  grantees  to 
avoid  negotiation  delays  and  to 
negotiate  fixed  rates  where  we  find  a 
reasonably  stable  pattern  of  rates  and 
can  thus  be  reasonably  assured  of  the 
likelihood  of  minimal  future  fluctuations. 


We  also  note  that  the  gathering 
mornentmu  of  the  non-Federal  audit 
process  wiii  result  in  significant 
reductions  in  the  number  of  Federal 
audits  performed  for  rate-setting 
purposes.  However,  the  prohibition 
against  predetermined  rates  for 
contractors  is  based  on  a  ruling  by  the 
General  Accounting  Office  which  we 
cannot  waive. 

NSF  Firm  Rate  OpHon 

Several  commenters  requested  us  to 
allow  ^antees  the  NSF  option  of 
computing  costs  under  HHS  grants  by 
usii^  the  award  rates  regardless  of  any 
later  changes.  We  believe  that  it  is  both 
managerially  inappropriate  and  legally 
questionable  to  use  non-final  rates  in 
such  a  fashion.  We  are  fully  wilhng  to 
negotiate  firm  rates,  both  in  advance 
and  for  extended  periods,  whenever  it  is 
reasonable  to  do  so.  This  accomplishes 
the  same  purpose. 

Additional  Exceptions  to  Non- 
supplementation  Provision 

In  addition  to  the  four  exceptions 
announced  in  the  August  proposal, 
commenters  suggested  a  long  list  of 
additional  ones  which  they  felt  were 
justifiable  as  exceptional  circumstances 
or  significant  hardships.  We  believe 
these  would  best  be  considered  on  a 
case  by  case  basis.  We  did  note, 
however,  that  supplemental  direct  cost 
awards  are  sometimes  made  for  reasons 
other  than  project  expansions  or 
extensions  and  in  some  of  those  cases 
additional  indirect  costs  awards  would 
be  appropriate.  Accordingly,  in 
subparagraph  6-150-20B.3.(b)(4),  we  are 
adding  this  as  an  exception  at  the 
awarding  office's  option. 

White  House  Science  Council  Report 

Many  commenters  pointed  out  that 
the  OSTP  recommendations  were  based 
on  a  White  House  Science  Council 
report  entitled  "A  New  Partnership." 
They  complained  that  the  report 
contained  an  additional  indirect  cost 
recommendation  to  change  the  OMB 
Circular  A-21  use  allowance  rates 
which  the  Federal  government  has  not 
addressed  and  a  caution  that  the 
recommendtions  not  be  selectively 
implemented.  We  can  only  observe  that 
we  are  following  the  OSTP 
recommendations  as  presented  to  us 
and  that  this  action  completes  all  the 
actions  on  the  indirect  cost 
recommendations  for  which  HHS  is 
responsible. 

Accordingly  as  discussed  above.  HHS 
is  revising  Chapter  6-150  of  its  Grants 
Administration  Manual,  waiving  the 
existing  prior  approval  requirement  of  45 
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CFR  74.105|d)(l)  and  withdrawing  its 
August  proposal  to  broaden  that 
requirement.  ^j  ,< 

Dated:  April  22. 1987.  ''   .'»■        t.    •• 

S.  Anthony  McC«nn. 
AssislanI  Secrvtary  for  Managemenl  and 
Budget. 

|FR  Doc.  87-13448  Filed  6-11-87;  8:45  ain| 
BIUJNQ  COM  4tS0-04-M 

Centers  for  Disease  Control 

National  Institute  (or  Occupational 
Safety  and  Health,  Request  (or 
Comments  and  Secondary  Data  on  the 
Toxicity  of  Carbonless  Copy  Paper 

agency:  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH).  Centers  for  Disease  Control 
(CDC).  Public  Health  Service  (PUS). 
Department  of  Health  and  Human 
Services  (HHS). 

action:  Notice  of  request  for  comments 
and  secondary  data. 

summary:  NIOSH  is  requesting 
comments  and  secondary  data  from  all 
interested  parties  concerning  possible 
adverse  health  effects  among  workers 
who  have  used  carbonless  copy  paper. 
Interested  parties  may  submit  medical 
case  reports,  experimental  data,  or  other 
information  relating  to  the  effects 
caused  by  such  exposures.  This 
information  will  be  used  by  NIOSH  to 
evaluate  whether  exposure  to  the 
chemical  substances  in  carbonless  copy 
paper  poses  health  risks,  and  to 
determine  the  need  for  preventive  health 
measures  or  additional  research. 
DATE:  Comments  concerning  this  notice 
should  be  submitted  by  August  11. 1987. 
ADDRESS:  Any  information,  comments. 
siig}4t!stions,  or  recommendations  should 
be  submitted  in  writing  to:  Mr.  Richard 
A.  Lemen,  Director,  Division  of 
Standards  Development  and  Technology 
Transfer,  NIOSH.  CDC.  4676  Columbia 
Parkway.  C-14.  Cincinnati,  Ohio  45226. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  G.  Kt  nt  Hatfield,  Division  of 
Standards  Development  and  Technology 
Transfer.  NIOSH.  CDC.  4676  Columbia 
Parkway,  C-15,  Cincinnati,  Ohio  45226. 
(513)  533-8310  or  FTS  684-«310. 
SUPPLEMENTARY  INFORMATION:  Under 
the  Uccupationai  Safely  and  Health  Act 
of  1970  (29  U.S.C.  651.  et  seq),  NIOSH  is 
directed  to  gather  information  for 
improving  occupational  Safety  and 
Health  Administration  (OSHA)  that  it 
consider  undertaking  two  activities:  (1) 
Investigate  the  validity  of  reported 
undesirable  health  effects  in  workers 
occupationally  exposed  to  chemicals 
contained  in  or  released  from  carbonless 


copy  paper,  and  (2)  publish  this 
information  if  confirmed.  Their  request 
was  based  on  a  worker's  concern  that 
skin  and  respiratory  problems,  and 
possible  brain  damage  were  due  to 
consistent  exposure  to  carbonless  copy 
paper.  In  addition.  10-12  coworkers, 
who  were  also  exposed  to  carbonless 
copy  paper,  were  reported  to  have 
adverse  health  effects. 

I.  Background 

A.  Carbonless  Copy  Paper  System 

Carbonless  copy  is  used  to 
simultaneously  make  multiple  paper 
copies  of  an  original  document.  This 
system  eliminates  the  need  for  carbon 
paper  by  using  paper  with  a 
microencapsulated  undercoating 
containing  dyes  and  solvents.  Writing, 
typing  or  printing  on  the  top  sheet 
breaks  the  microcapsules  immediately 
underneath,  releasing  the  dyes  and 
solvents  to  form  the  image  on  the  paper 
surface  below. 

B.  Chemical  Content 

Some  substances  used  in  carbonless 
copy  paper  have  been  identified  in 
published  sources.  Some  selected 
substances  cited  have  included  aliphatic 
compounds  (Cio — Cm),  aromatic 
compounds  such  as  alkyl  substituted 
biphenyls  (pholychlorinated  biphenyls 
have  not  been  used  in  carbonless  copy 
paper  in  the  United  Slates  since  the 
early  1970's),  phenyl  methyl  benzenes 
and  hydrogenated  terphenyls,  and  diaryl 
ethanes,  alkyl  benzenes,  benzyl  xylene, 
isoparaffins.  diisopropyl  naphthalenes, 
dibutyl  phthalate,  glutaraldehyde. 
formaldehyde,  organic  dyes,  phenol- 
formaldehyde  resin,  kaolin,  starch, 
styrene,  butadiene-latex,  and 
hydrogenated  aluminum  silicate, 
mineral  oil,  and  santasol  oil. 

C  Routes  of  Worker  Exposure 

Carbonless  copy  paper  chemicals  can 
be  absorbed  dermally  or  by  inhalation. 
Several  factors  such  as  chemical 
composition  and  volume  of  the  paper 
used,  ambient  temperature  and 
ventilation  rates  in  work  or  storage 
areas,  and  work  practices  may  affect  the 
extent  of  exposure. 

D.  Permissible  Exposure  Levels 

No  standards  or  recommended 
exposure  limits  exist  for  exposure  to 
carbonless  copy  paper.  However,  the 
following  are  OSHA  permissible 
exposure  limits  (PEL),  NIOSH 
recommended  exposure  limits  (RFX),  or 
American  Conference  of  Governmental 
Industrial  Hygienists  thereshold  limit 
values  (TLV*)  for  some  chemicals  which 
may  be  contained  in  carbonless  copy 
paper: 


Exposure  Umrts*.  mg/m » 


Compound      os^A 

NtOSH 
REL 

AC6IH 

TWA 

TLV 

STEL» 

Dibotylphth- 
alate  

5 
«3.67 
None 

None 

None 

(') 

None 

None 

5 

15 

(0 

5 

Nor>e 

Formakte- 

t»yde* 

GkitaraMe- 

hyde 

3 

None 

Hydrogenat- 
ed 
terphertyts.. 

None 

•  Eight  hour  time  weighted  averages  (TWA). 
»  Short  term  exposure  limit 

'  NIOSH  Of  ACGIN  suspected  human  car- 
cinogen 

"Acceptable  ceiling  concentration  6  12  mg/ 
m'.  Acceptable  maximum  peak  concentration: 
12  26  mg/m  ' 

•  15  minute  ceiling  value  0  12  mg/m  » 
'Ceiling  value:  0  7  mg/m  '. 

E.  Health  Signs  and  Symptoms  of 
Worker  Exposure 

Even  though  carbonless  copy  paper 
was  introduced  in  the  1950"s,  it  was  not 
until  the  late  1960's  that  adverse  health 
effects  in  exposed  workers  were 
reported  in  the  scientific  literature.  The 
signs  and  symptoms  attributed  to 
dermal  exposure  have  included  dryness, 
redness,  irritation,  eczema,  tingle,  and 
itchiness  of  the  skin.  The^signs  and 
symptoms  attributed  to  inhalation 
exposures  have  included  nasal 
congestion,  drainage,  bleeding,  and 
irritation;  upper  respiratory  tract 
irritation:  asthma;  throat  tickle  and 
hoarseness:  and  joint  pain,  fatigue,  and 
headache. 

F.  NIOSH  Health  Hazard  Evaluations 

1.  A  health  hazard  evaluation  (HUE) 
was  performed  during  1983  at  a 
municipal  court  building  in  Englewood. 
Colorado.  The  cause  of  respiratory 
disorders,  and  eye  and  skin  irritations 
which  occurred  in  a  group  of  employees 
who  used  carbonless  copy  paper  was 
examined.  Bulk  samples  of  the 
carbonless  copy  paper  used  were  heated 
and  the  effluent  air  analyzed  by  gas 
chromatography.  Based  on  the  analyses, 
the  working  environment  was  monitored 
for  formaldehyde,  aliphatic  compounds 
(Co-Cm),  and  aromatic  compounds  such 
as  alkyl  substituted  biphenyls,  phenyl 
methyl  benzenes,  and  hydrogenated 
terphenyls.  Only  formaldehyde  (<0.05 
mg/m')  was  detected.  The  report 
concluded  that  the  undesirable  health 
effects  observed  might  have  been 
produced  by  the  levels  of  formaldehyde 
to  which  those  workers  were  repeatedly 
exposed. 

2.  Another  HHE  conducted  during 
1985  investigated  complaints  of  throat 


and  eye  irritation  among  workers 
following  a  new  application  for 
carbonless  copy  paper  at  a  U.S.  Post 
Office  in  Indianapolis,  Indiana. 
Environmental  monitoring  and  analyses 
were  performed  for  respirable 
particulates,  airborne  carbonless  copy 
paper  microcapsules,  and  volatile 
organic  compounds  (undefined)  which 
included  formaldehyde.  The  analyses 
did  not  reveal  any  association  between 
the  carbonless  copy  paper  and  worker 
complaints  of  throat  and  eye  irritation. 
The  author  concluded  that  the  worker's 
symptoms  may  have  been  due  to 
environmental  factors  not  considered  in 
the  investigation. 
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H.  Request  for  Information 

NIOSH  is  interested  in  obtaining 
existing  and  available  materials 
including  reports  and  research  findings 
to  evaluate  whether  recommendations 
for  health  protection  or  further  research 
on  carbonless  copy  paper  chemicals  are 
needed.  Examples  of  these  materials 
may  include: 

1.  The  health  signs  or  symptoms 
associated  with  occupational  exposure 
to  carbonless  copy  paper  or  its 
components,  and  the  frequency  and 
location  of  their  occurrence  in  the 
United  States. 

2.  Epidemiology  data. 

3.  Industrial  hygiene  data  and  reports 
of  symptoms  that  correlate  with  the 
chemical  composition  of  carbonless 
copy  paper. 

4.  In  Vivo  or  In  Vitro  toxicity  data. 
All  information  received  in  response 

to  this  notice,  except  that  designated  as 
trade  secret  and  protected  by  section  15 
of  the  Occupational  Safety  and  Health 
Act.  or  personnel  identifying 
information  contained  in  medical  case 
reports  and  data,  will  be  available  for 
public  examination  and  copying  at  the 
above  address. 

Dated:  June  8, 1987. 
L.arr>'  W.  Sparks, 

Executive  Officer.  Notional  Institute  for 

Occupational  Safety  and  Health. 

(FR  Doc.  87-13518  Filed  6-11-87;  8:45  am] 
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Food  and  Drug  Administration 

Boehringer  Ingelhelm  Animal  Health, 
Inc.;  Withdrawal  of  Approval 

AGENCY:  Food  and  Drug  Administration. 
ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  withdrawing 
approval  of  a  new  animal  drug 
application  (NADA)  held  by  Boehringer 
Ingelheim  Animal  Health.  Inc.  The 
N/^DA  provides  for  use  of 
dihydrostreptomycin  boluses  in  calves. 
The  firm  requested  the  withdrawal  of 
approval. 

EFFECTWE  DATE:  June  22. 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mohammad  I.  Sharar,  Center  for 
Veterinary  Medicine  (HFV'-214),  Food 
and  Drug  Administration.  5600  Fishers 
Lane,  Rockville,  MD  20857,  301-443- 
3184. 

SUPPLEMENTARY  INFORMATION: 

Boehringer  Ingelheim  Animal  Health. 
Inc.  2621  North  Belt  Highway.  St 
Joseph,  MO  64502.  is  the  sponsor  of 
NADA  65-413  which  provides  for  Sol- 
Mycin  (dihydrostreptomycin)  Calf  Scour 
Bolus.  The  drug  is  labeled  as  an  aid  in 
the  treatment  and  control  of  bacterial 
scours  (colibacillosis)  in  calves  caused 
by  E.  coli.  The  NADA  was  originally 
approved  on  November  2, 1973. 

The  sponsor  has  requested  that 
approval  of  the  NADA  be  withdrawm 
because  the  product  is  no  longer  being 
marketed. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sec.  512(e),  82 
Stat.  345-347  (21  U.S.C.  370b(e)))  and 
under  authority  delegated  to  tlie 
Commissioner  of  Food  and  Drugs  (21 
CFR  5.10).  and  redelegated  to  the  Center 
for  Veterinary  Medicine  (21  CFR  5.84) 
and  in  accordance  with  §  514.115 
Withdrawal  of  approval  of  applications 
(21  CFR  514.115),  notice  is  given  that 
approval  of  NADA  65-413  and  all 
supplements  thereto  is  hereby 
withdrawn,  effective  June  22, 1987. 

In  a  final  rule  published  elsewhere  in 
this  issue  of  the  Federal  Register,  FDA  is 
removing  §  544.110  that  reflects  this 
approval. 

Dated:  June  5, 1987. 
Gerald  B.  Guest, 

Director.  Center  for  Veterinary  Medicine. 
(FR  Doc.  87-13417  Filed  6-11-87;  8:45  am) 
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Boehringer,  Ingelheim  Animal  Health, 
Inc.;  Withdrawal  of  Approval  of  NADA 

AGENCY:  Food  and  Drug  Administration. 
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action:  Notice. 


summary:  The  Food  and  Drug 

Administration  (FDA)  is  withdrawing 

approval  of  a  new  animal  druj? 

application  (NADA)  held  by  Boehnnger 

Ingelheim  Animal  Health,  Inc.  The 

NADA  provides  for  use  of  topical 

preparations  containing  hexetidine.  The 

firm  requested  the  withdrawal  of 

approval 

EFFECTIVE  DATE:  |iinf  22,  19e7. 

FOR  FURTHCR  INFORMATIOM  CONTACT: 

Mohamm.i.i  1  Shar.ir.  Center  for 
Veterinurv  Midiciiie  (HFV-214).  Food 
and  Dru^  Administration,  5600  Fishers 
Lane,  Rotl^ville.  MU  20857.  301-443- 
3184. 

SUPPLEMENTARY  INFORMATIOH: 

lidfhnn^'t'r  In^fihfim  Animal  Health, 
Inc..  2621  North  FU-Il  Hi^hwHy,  St. 
Joseph,  MO  6450^.  IS  the  sponsor  of 
NADA  13-772  which  provides  for  use  of 
Udder-Care.  Udder  Sav,  Udder-Sol.  and 
Udder-Lotion,  topical  preparations 
containing  hexettdin*'  Thf  prpparntions 
are  recommi'nded  for  th»'  trtiatraent  and 
prevention  of  chapp«tl  or  cracked  teats 
and  to  rrduee  the  iiumtuT  of  common 
mastitis  causing  oojanum^  pr»'8«'nt  on 
the  surface  of  the  teat  The  NADA  was 
originally  approved  by  letter  on  )um;  13. 
1963. 

The  sponsor  requested  withdrawal  of 
approval  because  the  product  is  not 
being  nvunufactiir»>d  nor  marketed. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosnoetic  Act  (sec.  512(e),  82 
Stat.  34&-347  (21  U.S.C.  360b{e)))  and 
under  authority  delegated  to  the 
Commission  of  Food  and  Drugs  (21  CFR 
5.10)  and  redelegated  to  the  Center  for 
Veterinary  Medicine  (21  CFR  5.84),  and 
in  accordance  with  S  514.115 
Withdrawal  of  approval  of  applications 
(21  CFR  514.115).  notice  is  given  that 
approval  of  NADA  13-772  and  all 
supplements  thereto  is  hereby 
withdrawn,  effective  June  2Z,  1987. 

Dated:  |une  S,  1967. 
Gerald  B.  Guest 

Director,  Center  for  Veterinary  Medicine. 
(PR  Doc.  87-13418  Piled  6-11-87:  8:45  am) 
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(Docket  No.  87F-01521 

CIBA-GEIGY  Corp.;  Filirg  of  Food 
Additive  Petition 

agency:  Food  and  Drug  Administration. 
ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 

Administration  (FDA)  is  announcing 
that  Ciba-Geigy  Corp.  has  filed  a 
petition  proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 


the  safe  use  of  acrylic  acid,  telomer  with 
sodium  2-acrylamtdo  2  methyl-1- 
propanesulfonate  and  siMtium 
phosphmate  as  a  deposit  txjntml 
additive  in  the  manufacture  of  paper 
and  paperboard  in  contact  with  fjod. 

FOR  FURTHCR  INFORMATION  CONTACT: 

Rudolph  Harns  Onter  for  Fjmx!  Safety 
and  .Applied  Nutrition  (HFF-33.S1.  Food 
and  Drug  Adniinistration,  200  C  St  SW  . 
Washington.  DC  20204.  202-472-6690 

SUPPLEMENTARY  INFORMATION:  Under 

the  i-fdcral  FooJ.  Drug,  and  Coametic 
Act  (sec.  490(b)(5).  72  Stat.  1786  (21 
use.  348(h)(5))).  notice  is  given  that  a 
petition  (FAF  rLU5»3|  has  been  filed  by 
Clba  (reigy  Corp..  Three  Sk>line  Dr., 
Hawthorne.  .\Y  10532.  proposing  that 
5  176.170  Components  of  paper  and 
paperboard  in  contact  with  aqueous  and 
fatty  foods  (21  CFR  176170)  be  amended 
to  provide  for  the  safe  use  of  acrylic 
acid,  telomer  with  sodium  2  acrylamido- 
2-methyl-l-propane8uJf(inate  ami 
sodium  phosphmate  af»  a  deposit  control 
additive  in  the  manufacture  of  paper 
and  paperboard  in  c^mtact  with  food. 

The  potential  environmental  impact  of 
this  action  is  being  reviewed.  If  the 
agency  fimls  that  an  environmental 
impact  statement  is  not  required  and 
finds  this  petition  re^ulls  in  a  r»'Rulation. 
the  notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  reguJation  in  the 
Federal  Re^tisler  m  accordance  with  21 

CFR  25,4iHtJ, 

Dated:  |une  4, 1987. 

Richard  |.  Ronk, 

Acting  Director.  Center  for  Food  Safety  and 

Applied  Nutrition. 

|FR  Doc.  87-13419  Filed  fr-ll-«7;  8:45  am) 
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Advisory  Commit1««8:  Notice  of 
Meetings 

AGENCY:  Food  and  Drug  Administration. 
action:  Notice. 

SUMMARY:  This  notice  announces 
forthcoming  meetings  of  public  advisory 
committees  of  the  Food  and  Drug 
Administration  (FDA).  This  notice  also 
summarizes  the  procedures  for  the 
meetings  and  methods  by  which 
interested  persons  may  participate  in 
open  public  hearings  before  FDA's 
advisory  committees. 

Meetings;  The  following  advisory 
committee  meetings  are  announced: 

Anti-Infective  Drugs  Advisory 
Committee 

Date.  time,  and  place.  July  13,  8:30 
am..  Conference  Rms.  D  and  E. 


Parklawn  Bldg.,  5600  Fishers  Lane, 
Rockville.  MD. 

Type  of  nwetjjift  and  contact  person. 
Open  public  hearing  8:30  am  to  9:30 
a.m..  unless  public  participation  does 
not  last  that  long:  open  committee 
discussion,  930  am.  to  4:30  p  m  : 
Thomas  E.  Nightingale.  Center  for  Uhjrs 
and  Biologies  tH^■N-32).  Ffxxi  and  Drug 
Administration,  .5600  Fishers  Lane. 
Rockville,  MD  20657.  301-443-4695. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
available  data  on  the  safety  and 
effectiveness  of  marketed  and 
investigational  prescnption  drugs  for 
use  in  infectious  disease. 

Agenda — Open  public  hearing. 
Interested  persons  requesting  to  present 
data,  information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee  should  communicate  with  the 
committee  contact  person. 

Open  committee  Jiscuaai^in.  The 
committee  will  discuss  the  safety  and 
efficacy  of  ganciclovir,  also  known  as 
DHPG. 

Radiologic  Devices  Panel 

Date.  time,  and  place.  July  27,  9  a.m.. 
Rm  416.  FDA  9  O-nler  for  DevKes  and 
RadMiiogK:«l  Health.  12720  Twinbrook 
Parkway.  Rockville.  MD. 

Type  of  meeting  and  contact  person. 
Open  public  hearing.  9  a.m.  to  10  a.in.; 
open  committee  discussion,  10  am.  to  5 
p.m.;  Robert  Phillips,  Center  for  Devices 
and  Radiological  lHKZ-4301.  FihkJ  and 
Drug  Administration.  8757  Georgia  Ave.. 
Silver  Spring.  MD  20910.  301-427-7514. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
available  data  on  the  safety  and 
effectiveness  of  devices  and  makes 
recommendations  for  their  regulation. 

Agendo — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentation  should  notify  the 
contact  person  before  July  20,  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  argumcits 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
required  to  make  their  comments. 

Open  committee  discussion.  The 
committee  will  discuss  reclassification 
petitions  for  magnetic  resonance 
devices. 

FDA  public  advisory  committee 
meetings  may  have  as  many  as  four 
separable  portions:  (1)  An  open  public 
hearing.  (2)  an  open  committee 
discussion,  (3)  a  closed  presentation  of 
data,  and  (4)  a  closed  committee 


deliberation.  Every  advisory  committee 
meeting  shall  have  an  open  public 
hearing  portion.  Whether  or  not  it  also 
includes  any  of  the  other  three  portions 
will  depend  upon  the  specific  meeting 
involved.  There  are  no  closed  portions 
for  the  meetings  announced  in  this 
notice.  The  dates  and  times  reserved  for 
the  open  portions  of  each  committee 
meeting  are  listed  above. 

The  open  public  hearing  portion  of 
each  meeting  shall  be  at  least  1  hour 
long  unless  public  participation  does  not 
last  that  long.  It  is  emphasized,  however, 
that  the  1  hour  time  limit  for  an  open 
public  hearing  represents  a  minimum 
rather  than  a  maximum  time  for  public 
participation,  and  an  open  public 
hearing  may  last  for  whatever  longer 
period  the  committee  chairperson 
determines  will  facilitate  the 
committee's  work. 

Public  hearings  are  subject  to  FDA's 
guideline  (Subpart  C  of  21  CFR  Part  10) 
concerning  the  policy  and  procedures 
for  electronic  media  coverage  of  FDA's 
public  administrative  proceedings, 
including  hearings  before  public 
advisory  comittees  under  21  CFR  Part 
14.  Under  21  CFR  10.205,  representatives 
of  the  electronic  media  may  be 
permitted,  subject  to  certain  limitations, 
to  videotape  film,  or  otherwise  record 
FDA's  public  administrative 
proceedings,  including  presentations  by 
participants. 

Meetings  of  advisory  committees  shall 
be  conducted,  insofar  as  is  practical,  in 
accordance  with  the  agenda  published 
in  this  Federal  Register  notice.  Changes 
in  the  agenda  will  be  announced  at  the 
beginning  of  the  open  portion  of  a 
meeting. 

Any  interested  person  who  wishes  to 
be  assured  of  the  right  to  make  an  oral 
presentation  at  the  open  public  hearing 
portion  of  a  meeting  shall  inform  the 
contact  person  listed  above,  either 
orally  or  in  writing,  prior  to  the  meeting. 
Any  person  attending  the  hearing  who 
does  not  in  advance  of  the  meeting 
request  an  opportunity  to  speak  will  be 
allowed  to  make  an  oral  presentation  at 
the  hearing's  conclusion,  if  time  permits, 
at  the  chairperson's  discretion. 

Persons  interested  in  specific  agenda 
items  to  be  discussed  in  open  session 
may  ascertain  from  the  contact  person 
the  approximate  time  of  discussion. 

Details  on  the  agenda,  questions  to  be 
addressed  by  the  committee,  and  a 
current  list  of  committee  members  are 
available  from  the  contact  person  before 
and  after  the  meeting.  Transcripts  of  the 
open  portion  of  the  meeting  will  be 
available  from  the  Freedom  of 
Information  Office  (HFW-35).  Food  and 
Drug  Administration  Rm.  12A-16,  5600 
Fishers  Lane.  Rockville,  MD  20857, 


approximately  15  working  days  after  the 
meeting,  at  a  cost  of  10  cents  per  page. 
The  transcript  may  be  viewed  at  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration.  Rm. 
4-62,  5600  Fishers  Lane.  Rockville.  MD 
20857,  approximately  15  wrorking  days 
after  the  meeting,  between  the  hours  of  9 
a.m.  and  4  p.m.,  Monday  through  Friday. 
Summary  minutes  of  the  open  portion  of 
the  meeting  will  be  available  from  the 
Freedom  of  Information  Office  (address 
above)  beginning  approximately  90  days 
after  the  meeting. 

This  notice  is  issued  under  section 
10(a)(1)  and  (2)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L,  92^63,  88  Stat. 
770-776  (5  U.S.C.  App.  I)),  and  FDA's 
regulations  (21  CFR  Part  14)  on  advisory 
committees. 

Dated:  June  5. 1987. 

John  M.  Taylor, 

Associate  Commissioner^orl 
Affairs. 

[FR  Doc  87-13420  Filed  6-11-87;  8:45  am) 
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IFDA  225-87-0002) 

Memorandum  of  Understanding 
Between  the  National  Center  for 
Toxicological  Research,  Food  and 
Drug  Administration,  and  the  Korea 
Research  Institute  of  Chemical 
Technology,  Ministry  of  Science  and 
Technology  of  the  Republic  of  Korea 

AGENCY:  Food  and  Drug  Administration. 
action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  providing 
notice  of  a  memorandum  of 
understanding  (MOU)  between  the 
Korea  Research  Institute  of  Chemical 
Technology  (KRICT),  Ministry  of 
Science  and  Technology  of  the  Republic 
of  Korea,  and  FDA,  U.S.  Department  of 
Health  and  Human  Services.  This  MOU 
expresses  the  intention  of  FDA  and 
KRICT  to  cooperate  in  the  exchange  of 
toxicological  information  for  their 
mutual  benefit. 

date:  The  agreement  became  effective 

April  6.  1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Walter  J.  Kustka,  Intergovernmental  and 
Industry  Affairs  Staff  (HFC-50),  Food 
and  Drug  Administration,  5600  Fishers 
Lane.  Rockville.  MD  20857,  301-443- 
1583. 

SUPPLEMENTARY  INFORMATION:  In 

accordance  with  §  20,108(c)  (21  CFR 
20.108(c)).  which  states  that  all 
agreements  and  memoranda  of 
understanding  between  FDA  and  others 
shall  be  published  in  the  Federal 


Register,  the  agency  is  publishing  this 
memorandum  of  understanding. 

Dated:  )une  5. 1987. 
|ohn  M.  Taylor, 

Associate  Commissioner  for  Regulatory 

.Affairs. 

Memorandum  of  Understanding 
Between  the  National  Center  for 
Toxicological  Research.  Food  and  Drug 
Administration,  Department  of  Health 
and  Human  Services  of  the  United 
States  of  .America  and  the  Korea 
Research  Institute  of  Chemical 
Technology,  .Ministry  of  Science  and 
Technology  of  the  Republic  of  Korea. 

/.  Purpose 

This  agreement  expresses  the 
intention  of  the  Food  and  Drug 
Administration's  (FDA)  National  Center 
for  Toxicological  Research  (NCTR)  and 
the  Korea  Research  Institute  of 
Chemical  Technology  (KRICT)  to 
cooperate  in  the  exchange  of 
toxicological  information  for  their 
mutual  benefit.  Employees  of  KRICT 
will  receive  training  at  NCTR  and 
arrangements  will  be  made  to  establish 
a  system  to  exchange  techniques  and 
information  with  a  goal  of  conducting 
joint  research  in  the  future. 

//.  Background 

On  May  17  and  18, 1984,  Dr.  Jung  Koo 
Roh,  Director,  Toxicology  Research 
Center.  KRICT,  visited  NCTR  and  was 
provided  briefings  on  the  U.S.  approach 
to  basic  research,  conduct  of  chronic 
bioassays,  and  technology  problem 
solving.  Dr.  Roh  susequently  proposed 
the  development  of  a  cooerative. 
technical  exchange  program  with  NCTR. 
NCTR  repesentatives  visited  KRICT  on 
October  11  through  18, 1985  to  discuss 
possible  collaboration  between  NCTR 
and  KRICT. 

///.  Substance  of  Agreement 

A.  Training  for  KRICT  Personnel 

KRICT  is  in  the  early  stages  of 
developing  a  toxicology  program  to 
conduct  chronic  animal  studies.  Because 
of  NCTR's  expertise  in  this  area,  it 
would  be  useful  for  members  of  KRICT 
to  receive  training  at  NCTR  in  certain 
techniques  relevant  to  such  a  program. 

NCTR  will  provide  training  for 
indivduals  from  KRICT  in  the  following 
disciplines:  animal  husbandry,  general 
toxicology,  clinical  chemistry,  short-term 
testing  (e.g.,  genetic  toxicity),  pathology, 
and  teratology. 

KRICT  will  provide  travel  and  living 
expenses  for  the  trainees  participating 
in  projects  at  NCTR.  The  scheduling  will 
be  done  in  a  manner  which  is  mutually 
satisfactory  to  NCTR  and  KRICT. 


UM  I 


22538 


Feder.il   R»->;isler  /  Vol.  52.  No.  113   /  Frid.iy.   Iiinc  12.   1987   /   Notices 


B.  Loan  of  NCTR  Personnel 

At  mutually  agreed  times.  NCTR 
personnel  with  specific  expertise  will  be 
sent  to  Korea  to  assist  program 
development  at  KRICT.  Their  expenses 
within  Korea  will  be  borne  by  KRICT. 
Their  salaries  and  transportation  costs 
to  Korea  and  back  will  be  paid  by 
NCTR. 

C.  Information  Exchange 

Because  there  is  a  need  for  the  mutual 
exchange  of  information  between 
KRICT  and  NCTR,  there  should  be 
arrangements  to  facilitate  that  exchange 
using  both  formal  and  informal 
mechanisms.  NCTR  and  KRICT  will 
exchange  on  a  regular  basis  publications 
of  research  projects,  Rnal  reports,  and 
documents  relevant  to  toxicological 
methods  and  processes.  Any  such 
exchange  will  not  include  trade  secret  or 
confidential  commercial  information  as 
determined  by  U.S.  law.  NCTR  will 
provide  assistance  to  KRICT  in 
designing  a  management  information 
system. 

n  Funding 

All  activities  under  the  terms  of  this 
agreement  are  subject  to  the  availability 
of  funds  by  the  participating  parties. 

E.  Future  Plans 

NCTR  and  KRICT.  through  this  plan, 
will  work  toward  future  joint  research 
programs.  Representatives  of  the 
respective  institutions  will  meet 
annually,  alternately  in  the  United 
States  and  Korea,  to  discuss  progress 
and  plans  for  expansion  of  joint 
research  programs. 

IV.  Participating  Parties 

A.  Toxicology  Research  Center,  Korea 
Research  Institute  of  Chemical 
Technology,  P.O.  Box  9,  Daeduk  Danji, 
Daejeon,  Korea. 

B.  National  Center  for  Toxicological 
Research,  Food  and  Drug 
Administration,  Jefferson,  AR  72079. 
U.S.A. 

V.  Liaison  Officers 

The  parties  respectively  appoint  the 
following  officials  to  serve  as  liaison 
officers  for  all  communications 
regarding  matters  relative  to  this 
arrangement. 

A.  For  the  Ministry  of  Science  and 
Technology:  Director.  Toxicology 
Research  Center  (curreolly  Jung  Koo 
Roh,  Ph.D.),  Korea  Research  Institute 
of  Chemical  Technology,  P.O.  Box  9, 
Daeduk  Danji.  Daejeon,  Korea. 

B.  For  the  Food  and  Drug 
Administration:  Director,  National 
Center  for  Toxicological  Research 


(currently  Ronald  W.  Mart,  Ph.D.), 
Jefferson,  AR  72079.  U.S.A. 

VI.  Entry  Into  Force,  Duration  and 
Termination 

This  agreement  shall  become  effective 
upon  acceptance  by  both  parties  and 
shall  remain  in  effect  for  a  period  of  five 
years.  It  may  be  amended  by  mutual 
written  consent  or  terminated  by  either 
party  upon  written  notice  to  the  other 
party. 

Approved  and  accepted  for  the  National 
Center  for  Toxicological  Retearch.  Food  and 
Drug  Administration.  Department  of  Health 
and  Human  Services  of  the  United  Stales  of 
America: 

By:  Frank  E.  Young 

Title:  Commissioner  of  Food  and  Drug 

Administration 
Date:  February  27. 1987 
Place:  Rockville.  Maryland 
By:  Ronald  Hart 
Title:  Director.  National  Center  lor 

Toxicological  Research 
Date:  March  2, 1967 
Place:  Jefferson.  Arkansas 

Approved  and  accepted  for  the  Korea 
Research  Institute  of  Chemical  Technology. 
Ministry  of  Science  and  Technology  of  the 
Republic  of  Korea: 

By:  Tae-Sup  Lee 

Title:  Minister,  Ministry  of  Science  and 

Technology 
Date:  April  6,  1967 
Place:  Seoul.  Korea 
By:  Y.B.  Chae 
Title:  President.  Korea  Research  Institute  of 

Chemical  Technology 
Dale:  Apnl  6,  1967 
Place:  Daeduck,  Kore<^. 
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Healtti  Resources  and  Services 
Administration 

Health  Professions  Recruitment 
Program  for  Indians;  Grants 
Application  Announcement 

agency:  Health  Resources  and  Services 
Atlministration.  HUS. 
action:  Notice  of  Competitive  Grant 
Applications  for  the  Health  Professions 
Recruitment  Program  for  Indians. 

summary:  The  Indian  Health  Service 
lIHS),  announces  that  competitive 
applications  are  now  being  accepted  for 
the  Health  Professions  Recruitment 
Program  for  Indians  established  by 
section  102  of  the  Indian  Health  Care 
Improvement  Act  of  1976  (25  U.S.C. 
1612).  There  will  be  only  one  funding 
cycle  during  fiscal  year  1987. 
EFFECTIVE  OATl:  InOP  12.  1987 
FOM  FURTHER  INFORMATIOM  COMTACT: 

M.  Kay  Carpentier,  Grants  Ma!..i>,:t'ment 


Officer,  Grants  Management  Branch. 
Division  of  Grants  and  Contracts.  Indian 
Health  Service,  Room  6A-33,  5600 
Fishers  Lane,  Rockville,  Maryland  20857. 
(301)  443-5204.  (This  is  not  a  toll  free 
number.) 

SUPPLEMENTARY  INFORMATION:  The 

liuii.iii  Ht-alth  Servae  IIHSJ,  announces 
that  competitive  applications  are  now 
being  accepted  for  the  Health 
Professions  Recruitment  l*rogram  for 
Indians  established  by  section  102  of  the 
Indian  Health  Care  Improvement  Act  of 
1976  (25  U.S.C.  1612).  There  will  be  only 
one  funding  cycle  during  fiscal  year 
1987. 

While  section  102  authorizes  grants  to 
recruit  Indians  into  a  number  of  health 
professions,  the  funds  available  for 
grants  under  this  notice  have  been 
earmarked  by  Congress  specifically  to 
recruit  Indians  into  masters  level 
educational  progr.ims  in  public  health 
and  health  care  administration. 
Congress  first  earmarked  appropriated 
funds  for  this  purpose  in  1983,  and  the 
present  (FY  1987)  IHS  apprt)priation 
contains  approxiinatflv  $-!40.U<)0 
earmarked  for  this  sf)ecific  purjiose.  H.R. 
Report  No.  99-1005  (Conference),  9»th 
Congress,  2nd  Session  at  page  726. 

Moreover,  the  ladian  Health  Service, 
in  consultation  with  Indian  people,  has 
determined  that  public  health 
professional  tr.iiriinjj  at  the  ><raduate 
level  continues  to  be  necessary  to  meet 
the  needs  of  the  IHS  program  This 
determination  is  evidenced  by  the 
inclusion  of  Health  Administration  MS/ 
MA  as  an  Indian  Health  S<:holar9hip 
Program  Pnonty  (Category  (52  FR  5586, 
February  25. 1987). 

"Hierefore.  based  on  the  continuing 
need  for  Indian  Public  Health  or  Health 
Care  Administrators  at  the  Masters 
level,  and  Cx)ngressMinal  direction. 
grants  for  this  cycle  will  be  limited  to 
the  recruitment  of  Indians  into  Public 
Health  or  Health  Care  Administration 
Program  (Masters  level). 

This  program  is  described  at  section 
13.970  in  the  Catalog  of  Federal 
Domestic  Assistance.  Costs  will  be 
determined  in  accordance  with  OMB 
Circulars  A-^7,  A-21  and  A-122 
depending  on  the  type  of  applicant. 

Scope  of  This  Program  Announcement 

This  announcement  provides 
information  on  the  general  program 
purposes  and  objectives,  programmatic 
priority,  eligibility  requirements,  funding 
availability,  and  application  procedures 
for  the  Health  Professions  Recriutment 
Program  for  Indians  for  fiscal  year  1987. 

A.  General  Program  Purposes:  To 
augment  the  number  of  health 
professionals  serving  Indians  and 


remove  the  multiple  barriers  to  ffw 
entrance  of  health  profcreinnals  into  the 
IHS  and  pnvate  practice  among  Indians 

D  f'm^mmnwt/r  Pnonty:  Based  on 
the  projected  m«npt)wer  needs  of  the 
IHS.  only  organizations  which  can 
recruit  and  tram  for  Masters  of  Public 
Health  in  various  specializations  will  be 
considered  for  FY  87  funding. 

C  Prognim  Ot}jt;:tivf's: 

1.  To  identify  Indians  with  a  potential 
for  education  or  training  in  Public 
Health  or  Health  Care  Administration 
(Masters  level)  and  to  encourage  and 
assist  them  to  enroll  in  such  programs. 

2.  To  develop  the  necessary  student 
support  systems  to  help  to  ensure  that 
students  successfully  complete  their 
academic  training.  Elach  grantee  is 
required  to  develop  a  "Retention 
Program"  to  support  the  students 
participating  in  this  program. 

3.  To  publicize  existing  sources  of 
financial  aid  available  to  Indian 
students  interested  in  enrolling  in  or 
enrolled  in  a  health  professions  school 

Each  proposal  must  respond  to  all 
three  objectives. 

D.  Eligibility  Requirements:  Based  on 
the  specific  requirements  of  objectives  1. 
and  2.  of  this  cycles  grant  program, 
eligibility  will  be  limited  to  public  or 
non-profit  educational  entities  which 
offer  accredited  Masters  of  Public 
Health  programs. 

E.  Fund  Availability:  Approximately 
$240,000  is  available  in  fiscal  year  1987 
during  this  cycle  for  award  of 
recruitment  grants  under  Section  102 
with  up  to  four  projects  to  be  funded. 
The  anticipated  start  date  for  selected 
projects  wnll  be  September  1,  1987. 

F.  Type  of  Program  Activities 
Considei'^d  for  Support:  Grant  programs 
developed  to  locate  and  recruit  students 
with  potential  for  Public  Health  training 
and  to  support  Indian  students  funded 
by  the  IHS  S<;hoiarship  Programs  and 
other  funding  sources.  Support  services 
may  include  providing  career  counseling 
and  academic  advice:  assisting  students 
to  locate  financial  aid;  and  assisting 
with  the  determination  of  need  for  and 
location  of  tutorial  services. 

G.  Appliculinn  Process: 

1.  An  IHS  Recruitment  Grant 
Application  Kit  may  be  obtained  from 
the  Grants  Management  Branch. 
Division  of  Grant  and  Contracts.  Indian 
Health  Service.  Room  6A-33.  5600 
Fishers  Lane.  Rockville.  Maryland  20857. 
(Standard  Form  424.  OMB  Approval  No. 
0348-0006) 

2.  The  application  must  be  signed  and 
submitted  by  an  indrvndual  authorized  to 
act  for  the  applicant  and  to  assume  on 
behalf  of  the  applicant  the  obligations 
imposed  by  the  terms  and  conditions  of 
any  award. 
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3.  An  origmd  and  two  copies  of  the 
comphjted  Grant  Application  must  be 
submitted,  with  all  required  documents, 
to  amvc  in  the  Grants  Management 
Branch  by  the  closing  date, /t;/v  15.  1987. 
Applications  received  after  the 
announced  closing  date  will  be  returned 
to  the  applicant  and  will  not  be 
considered  for  funding.  (See  Part  I  of 
this  announcement  for  deadline 
requirements.) 

4.  Each  apphcation  will  be  reviewed 
at  the  Grants  Management  Branch  for 
completeness,  accuracy,  and  eligibility. 
All  acceptable  applications  will  be 
subject  to  a  competitive  review  and 
evaluation  in  accordance  with 
established  objective  review 
procedures. 

5.  If  an  application  is  disapproved  or  if 
funds  are  not  available  to  support  all 
approved  applications,  the  affected 
applicants  will  be  so  notified  by  August 
31, 1987. 

H.  Criteria  for  Review  and 
Evaluation: 

1.  Each  application  will  be  evaluated 
against  the  following  criteria; 

•  The  potential  effectiveness  of  the 
proposed  project  in  carrying  out  the 
purposes  of  section  102: 

•  The  demonstrated  capability  of  the 
applicant  to  successfully  conduct  the 
project; 

•  The  accessibility  of  the  applicant  to 
Indian  communities  or  tribes,  including 
evidence  of  past  or  potential 
cooperation  between  the  applicant  and 
such  communities  or  tribes; 

•  The  relation  of  project  objectives  to 
Indian  Health  manpower's  deficiencies; 

•  The  soundness  of  the  fiscal  plan  for 
assuring  effective  utilization  of  grant 
funds; 

•  The  completeness  of  the 
application. 

•  In  support  of  the  above  criteria,  the 
following  specific  areas  will  be  closely 
reviewed: 

•  The  demonstrated  organizational 
and  scholarly  commitment  to  the 
recruitment,  education,  and  retention  of 
Indian  students. 

•  The  number  of  potential  Indian 
students  to  be  contacted  and  recruited 
as  well  as  potential  cost  per  student 
recruited. 

•  The  objectives  and  methodology  of 
the  application. 

2.  f*reference  will  be  given  in 
awarding  grants  to  the  public  or  non- 
profit educational  entities  that  have  the 
potential  to  serve  a  greater  Indian 
population  within  its  institutions  normal 
service  area, 

3,  The  project  period  for  any  proposal 
will  not  exceed  one  year  However, 
annual  continuations  will  be  considered 


if  a  project  has  performed  satisfactorily 
and  the  IHS  needs  still  exist. 

I.  Closing  Date  of  Receipt  of 
Applications:  The  closing  date  for 
receipt  of  applications  under  this 
announcement  is  July  15, 1987,  An 
application  will  be  considered  to  have 
arrived  by  the  closing  date  if:  (1)  It  is 
received  by  the  Grants  Management 
Branch  by  12:00  tf'm,  (EDT);  or  (2)  it  is 
clearly  postmarked  by  12:00  p,m.  (EDT) 
of  the  announced  closing  date. 

Dale-  May  17,  1987. 
David  SundHall, 
Administrator. 

|FR  Doc.  87-13546  Kile.d  e-ll-B.';  &45  am) 
BltLING  COOC  4IS»-16-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Secretary 

Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paj>erwork 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
explanatory  material  may  be  obtained 
by  contacting  the  Office  of  the 
Secretary's  clearance  officer  at  the 
phone  number  listed  below.  Comments 
and  suggestions  on  the  requirement 
should  be  made  within  30  days  directly 
to  the  Office  of  the  Secretary  clearance 
officer  and  to  the  Office  of  Management 
and  Budget  Interior  Department  Desk 
Officer,  Washington,  DC  20503, 
telephone  202-395-7313. 
Title:  Claims  for  oil  spill  damages  under 
the  Trans-Alaska  Pipeline  Liability 
Fund,  43  CFR  29.9. 
Abstract  In  the  event  of  an  oil  spill  of 
sufficient  severity  to  reach  the 
threshold  liability  of  the  Trans-Alnska 
Pipeline  Liability  Fund,  damaged 
parties  must  file  claims  with  the  Fund 
in  order  to  recover.  The  information 
collection  requirement  sets  out  the 
claims  information  the  parties  must 
submit  to  the  Fund. 
Form  number  No  form  required. 
Frequency:  When  an  oil  spill  of 
sufficient  severity  to  reach  the 
threshold  liability  of  the  Fund  occurs. 
Description  of  respondents:  Parties 
damaged  in  a  spill  of  Trans-Alaska 
Pipeline  System  oil. 
Annual  responses:  10. 
Annual  burden  hours:  30. 


UM  I 
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Office  of  the  Secretary  clearance 

officer:  John  Strylowski.  202-343-6191. 
loMph  W.  Gorrell. 

Principal  Deputy  Assistant  Secretary-Policy. 
Budfiet  and  Administration. 
|KR  Doc.  87-13465  Filed  6-lt-«7;  6:45  am) 
BILLINO  CODE  43ia-17-M 


Reservation  of  Colorado  River  Water 
for  Use  on  Federally  Owned  Lands  in 
Arizona;  Boulder  Canyon  Project 

Pursuant  to  the  autiionty  contained  in 
the  Boulder  Canyon  Project  Act,  dated 
December  21. 1928  (45  Slat.  1057).  as 
amended:  section  301(b)  of  the  Colorado 
River  Basin  Project  Act,  dated 
September  30,  1968  (82  Stat.  887);  and 
consistent  with  the  Supreme  Court 
Opinion  of  June  3,  t963  (373  U.S.C.  546); 
the  Supreme  Court  Decree  of  March  9. 
1964.  in  Arizona  v.  California  el  at.  (376 
U.  S.  340).  as  supplemented  January  9, 
1979  (439  U.S.  419);  and  the  February  9, 
1944,  contract  between  the  United  States 
and  the  State  of  Arizona,  notice  is  given 
that  there  is  hereby  reserved  to  the 
United  States  out  of  the  waters  of  the 
Colorado  River  the  annual  consumptive 
use  of  1.930  acre-feet  for  use  on 
Federally  owned  lands  in  Arizona  which 
are  administered  by  the  Bureau  of  Land 
Management  of  the  Department  of  the 
Interior.  The  water  so  reserved  is  in 
addition  to  800  acre-feet  previously 
reserved  for  said  purpose  in  Arizona  by 
notice  dated  August  30, 1973.  Federal 
Register,  Volume  38,  No.  173,  Pages 
24389  and  24390,  Friday  September  7. 
1973).  and  1,280  acre-feet  previously 
reserved  for  said  purpose  in  Arizona  by 
notice,  dated  September  29, 1981, 
Federal  Register,  Volume  46,  No.  194. 
Pages  49654  and  49655,  Wednesday, 
October  7, 1981).  The  water  is  for 
culinary,  sanitary,  and  related  * 

nonagricultural  domestic  uses  on  Bureau 
of  Land  Management  campsites, 
concession  areas,  cabinsiles,  and  other 
purposes  involved  in  the  recreational 
program  of  the  Bureau  of  Land 
Management  along  the  Lower  Colorado 
River  in  Arizona. 

In  times  of  shortage,  the  quantity  of 
water  available  for  delivery  under  this 
reservation  will  be  accorded  equal 
priority  with  all  similar  uses  of  water  in 
Arizona  authorized  by  contracts  or  other 
arrangements  after  September  30, 1968, 
irrespective  of  the  order  in  which  such 
contracts  or  other  arrangements  were 
made  after  September  3a  1968. 

The  aforesaid  reservation  of  water  is 
subject  to: 

(a)  The  provisions  of  the  Colorado 
River  Compact  signed  in  Santa  Fe.  New 
Mexico,  November  24, 1922: 


(b)  The  provisions  of  the  Boulder 
Canyon  Project  Act  of  December  21. 
1928  (45  Stat.  1057),  as  amended: 

(c)  The  provisions  of  the  Supreme 
Court  Opinion,  dated  June  3. 1963  (373 
U.S.  546),  and  the  Supreme  Court  Decree 
of  March  9. 1964,  in  Arizona  v. 
California,  et  al.  (376  U.S.  340),  as 
supplemented  January  9. 1979  (439  U.S. 
419); 

(d)  provisions  of  the  Mexican  Water 
Treaty,  signed  in  Washington.  DC, 
February  3, 1944.  and  Minute  242  of  the 
international  Boundary  and  Water 
Commission,  United  States  and  Mexico, 
dated  August  30, 1973;  and 

(e)  The  provisions  of  section  301(b)  of 
the  Colorado  River  Basin  Project  Act  of 
September  30, 1968  (82  Stat.  885). 

For  further  information,  you  may 
contact  Mr.  LeGrand  Neilson,  Contracts 
and  Repayment  Branch,  Bureau  of 
Reclamation,  P.O.  Box  427.  Boulder  City. 
Nevada  89005,  at  (702)  293-8536. 

Dated:  April  27,  1987. 
Donald  P.  Hudel 
Secretary  of  the  Interior 
(FR  Doc.  87-13468  Filed  6-11-87;  8:45  am] 
BtLLING  COOC  4310-OV-M 


Bureau  of  Land  Managenf>ent 

1AA-65(M)7-4133-11| 

Information  Collection  Submitted  to 
ttie  Office  of  Wnipagement  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
related  forms  and  explanatory  material 
may  be  obtained  by  contacting  the 
Bureau's  clearance  officer  at  the  phone 
number  listed  below.  Comments  and 
suggestions  on  the  requirement  should 
be  made  within  30  days  dirertly  to  the 
Bureau  clearance  officer  or  to  the  Office 
of  Management  and  Budget  Interior 
Desk  Officer.  Washington,  DC  20503. 
telephone  202-395-7340. 
Title:  Prospecting  Application  and 

Permit,  (43  CFR  Pari  3500). 
/lisfrocV.- Respondents/applicants 
utilize  BLM  Form  3510-1  entitled 
Prospecting  Application  and  Permit,  to 
apply  for  permission  to  prospect  for 
minerals  as  authorized  by  the  Mineral 
Leasing  Act  of  1920  (30  U.S.C.  et  seq.) 
and  the  Mineral  Leasing  Act  for 
Acquired  Lands  of  1947  (30  U.S.C. 
351).  Departmental  procedures  for 
filing  prospecting  permits  are  found  in 


Title  43  of  the  Code  of  Federal 
Regulations  at  §  3512.3  for  phosphate; 
§  3522.3  for  sodium;  §  3532.3  for 
potassium;  $  3542.3  for  sulfur,  S  3552.3 
for  gilsonite:  and  S  3562.3  for  hardrock 
minerals.  Additionally,  general 
procedures  releating  to  future  interest 
prospecting  permits  as  well  as  present 
fractional  interest  prospecting  permits 
are  contained  in  43  CFR  Subpart  3507. 
The  information  requested  on  the  form 
allows  the  Bureau  to  determine  if  the 
applicant  is  qualified  to  obtain  a 
prospecting  permit  as  well  as  to 
maintain  records  pertaining  to  mineral 
development  activities  on  public 
lands. 

Bureau  form  number.  3510-1. 

Frequency.  Only  once  for  a  particular 
commodity  for  each  parcel  of  land 
applied  for. 

Description  of  respondents: 
Respondents  vary  from  individuals  to 
small  businesses  and  major 
corporations. 

Annual  responses:  410. 

Annual  burden  hours:  259. 

Bureau  clearance  officer.  Richard 
lovaine  202-653-8853. 

Rot>er1  H.  Lawton, 

Assistant  Director— Energy  and  Mineral 

Resourcers. 

April  22. 1987. 

jFR  Doc.  87-13445  Filed  6-11-87;  8:45  am) 

BILUNG  COOC  4310-«4-M 


(NV-010-07-4321-121 


Routine  Use  of  Helicopter  To  Gattier 
Wild  Horses  and  Burros:  Public 
Hearing 

agency:  Bureau  of  Land  Management, 
Department  of  the  Interior. 
action:  Elko  District:  Public  hearing  to 
discuss  the  use  of  helicopters  and 
motorized  vehicles  to  gather  wild  horses 
in  FY  87  and  in  future  years. 


summary:  In  accordance  with  Pub.  L. 
92-195  and  92-579,  this  notice  sets  forth 
the  public  hearing  date  to  discuss  the 
use  of  helicopters  and  motorized 
vehicles  to  gather  wild  horses  from  the 
Elko  District  during  FY  87  and  future 
years. 

date:  July  31,  1987,  10:00  a.m. 
ADDRESS:  The  hearing  will  lake  place  at 
the  Elko  District  Office,  3900  Idaho 
Street,  Box  831,  Elko,  Nevada  89801. 
Telephone  (702)  738-^071. 

SUPPLEMENTARY  INFORMATION:  The  USe 

of  helicopters  and  moturizetl  vehicles  to 
gather  wild  horses  from  herd 
management  areas  in  the  Elko  District 
will  be  discussed. 


This  hearing  is  open  to  the  public. 
Interested  persons  may  make  oral  cr 
written  statements.  If  you  wish  to  make 
oral  comments,  please  contact  Rodney 
Harris  by  July  24.  1987.  Written 
statements  must  also  be  received  by  this 
date.  For  further  information,  contact 
Rodney  Hams,  District  Manager,  P.O. 
Box  831,  Elko,  Nevada  89801,  telephone 
(702)  738-4071. 
MerieGood, 
Acting  District  Manager 
|FR  Doc  87-13517  Filed  6-11-87;  8:45  am) 

B«LUNa  COOC  431D-HC-M 

( WY-920-07-4 11  - 1 5;  W-64743 1 

Proposed  Reinstatement  of 
Terminated  Oil  and  Gas  Lease;  Crook 
County,  WY 

Pursuant  to  the  provisionws  of  Pub.  L. 
97^51.  96  Stat.  2462-2466,  and 
Regulation  43  CFR  3108.2-3  (a)  and 
(b)(1),  a  petition  for  reinstatement  of  oil 
and  gas  lease  W-64743  for  lands  in 
Crook  County,  Wyoming,  was  timely 
filed  and  was  accompanied  by  all  the 
required  rentals  accruing  from  the  date 
of  termination. 

The  lessee  has  agreed  to  the  amended 
lease  terms  for  rentals  and  royalties  at 
rales  of  $5  per  acre,  or  fraction  thereof. 
per  year  and  16%  percent,  respectively. 

The  lessee  has  paid  the  required  $500 
administrative  fee  and  Sl25  to  reimburse 
the  Department  for  the  cost  of  this 
Federal  Register  notice.  The  lessee  has 
met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
section  31  (d)  and  (e)  of  the  Mineral 
Lands  Leasing  Act  of  1920  (30  U.S.C. 
188),  and  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
lease  W-64743  effective  October  1, 1986, 
subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above. 

Andrew  L.  Tarshis, 
Chief  Leasing  Section. 
(FR  Doc.  87-13411  Filed  6-11-87:  8:45  am) 

BILUMQ  COOC  4310-23-M 
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I WY-920-07-411 1-15;  W-938891 

Proposed  Reinstatement  of 
Terminated  Oil  and  Gas  Lease; 
Campbell  County,  WY 

June  5,  1987. 

Pursuant  lo  the  provisions  of  Pub.  L 
97-451,  96  Stat.  2462-2466,  and 
Regulation  43  CFR  3108.2-3(a)  and  (b)(l}, 
a  petition  for  reinstatement  of  oil  and 
gas  lease  W-93889  for  lands  in 
Campbell  County,  Wyoming,  was  timely 


filed  and  was  accompanied  by  all  the 
required  rentals  accruing  from  the  date 
of  termination. 

The  lessee  has  agreed  to  the  amended 
lease  terms  for  rentals  and  royalties  at 
rates  of  $10  per  acre,  or  fraction  thereof, 
per  year  and  not  less  than  16%  percent, 
respectively. 

The  lessee  has  paid  the  required  $500 
administrative  fee  and  $125  to  reimburse 
the  Department  for  the  cost  of  this 
Federal  Register  notice.  The  lessee  has 
met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
section  31  (d)  and  (e)  of  the  Mineral 
Lands  Leasing  Act  of  1920  (30  U.S.C. 
188).  and  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
lease  W-93889  effective  August  1, 1986. 
subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above. 

Andrew  L.  Tarshis, 
Chief,  Leasing  Section. 
[FR  Doc  87-13412  Filed  6-11-87:  8:45  am) 

BIUJNQ  COOC  4310-22-M 


Realty  Action;  Sales,  Leases;  Public 
Lands;  Jackson  County,  OR 

iOR-910-GP7-204] 

AGENCY:  Bureau  of  Land  Managment. 
Interior. 

ACTION:  Non-competitive  sale  of  a  land 
parcel  in  Jackson  County,  Oregon. 

SUMMARY:  The  Bureau  of  Land 
Management  is  considering  the  sale  of  a 
1.89  acre  parcel  of  land  which  is  difficult 
and  uneconomical  to  manage.  The 
parcel  will  be  offered  to  adjacent 
landowner. 

DATE:  Comments  must  be  submitted  on 
or  before  July  27, 1987. 

ADDRESS:  Comments  may  be  mailed  to 

District  Manager,  Bureau  of  Land 
Management,  Medford  District,  3040 
Biddle  Road.  Medford,  OR  97504. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  Badger,  Realty  Specialist  at  the 
Medford  address  given  above,  telephone 
(503)  776-3941,  FTS  424-3941. 

The  following-described  revested 
Oregon  and  California  Railroad  Grant 
land  is  suitable  for  disposal  by  sale 
under  section  203  of  the  Federal  Land 
Policy  and  Management  Act  of  October 
21, 1976  (90  Stat  2750,  43  U.S.C.  1713),  at 
no  less  than  the  appraisal  fair  market 
value: 

Willamette  Meridian 

T.  37  S..  R.  4  W. 
Sec.  19.  Lot  3;  Jackson  County,  Oregon. 

No  significant  resource  values  will  be 
affected  by  this  disposal.  The  sale  is 


consistent  with  Bureau  planning.  The 
sale  involves  a  1.89  acre  parcel  which  is 
difficult  and  uneconomical  to  manage 
and  is  not  suitable  for  management  by 
another  Federal  department  or  agency. 
The  sale  will  also  resolve  a  non-willfuI 
unauthorized  occupancy.  The  public 
interest  would  best  be  served  by 
offering  this  land  for  sale. 

Direct  Sale  Procedure 

The  parcel  identified  by  Serial  No.  OR 
40469  is  being  offered  using  direct  sale 
procedures  (43  CFR  2711-3.3).  The  land 
will  be  sold  at  fair  market  value  to 
adjacent  landowers  Roger  J.  and  Gloria 
Spechf. 

Terms  and  Conditions  of  This  Sale  Are 

The  Spechts  will  be  required  to  submit 
a  deposit  of  either  cash,  bank  draft. 
money  order,  or  any  combination  for  not 
less  than  20  percent  of  the  appraised 
value.  The  remainder  of  the  full 
appraised  price  must  be  submitted  prior 
to  the  expiration  of  180  days  from  dale 
of  sale.  Failure  to  submit  the  remainder 
of  the  full  appraised  price  shall  result  in 
the  cancellation  of  the  sale  and 
forfeiture  of  the  20  percent  deposit. 

1.  Mineral  interest  will  be  conveyed  to 
purchaser  at  appraised  value.  The  sale 
will  also  constitute  an  application  for 
conveyance  of  the  mineral  estate  in 
accordance  with  section  209  of  the 
Federal  Land  Policy  and  Management 
Act.  43  U.S.C.  1719.  The  purchaser  must 
include  with  their  bid  depsit  a  non- 
refundable $50.00  filing  fee  for  the 
conveyance  of  the  mineral  estate. 

2.  Rights-of-way  for  ditches  and 
canals  will  be  reserved  to  the  United 
Slates  under  43  U.S.C.  945. 

3.  Patent  will  be  issued  subject  to  all 
valid  existing  rights  and  reservations  of 
record. 

4.  The  BLM  may  accept  or  reject  any 
and  all  offers,  or  withdraw  any  land  or 
interest  in  land  from  sale  if,  in  the 
opinion  of  the  Authorized  Officer, 
consummation  of  the  sale  would  not  be 
fully  consistent  with  the  Federal  Land 
Policy  and  Management  Act  or  other 
applicable  laws. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  District 
Manager,  Bureau  of  Land  Management, 
Medford  District.  3040  Biddle  Road, 
Medford,  Oregon  97504.  Objections  will 
be  reviewed  by  the  State  Director  who 
may  sustain,  vacate,  or  modify  this 
realty  action.  In  the  absence  of  any 
objections,  the  realty  action  will  become 
the  final  determination  of  the 
Department  of  the  Interior. 
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UuJed;  |une  1.  1987. 
David  A.  |ooe«. 
District  Mo/ujger. 
iVH  Dot  a7   l>luFiJed*-H-«r.  8>45«nil 

SILUNO  COOC  4)IO-«3-M 

(ORE-03393.  OPE-06502,  WASM-01318, 
OR-22-22444  (WASH);  OR-»4»-07-42K)-11: 
GP-07-2131 

Oregon/Washington;  Proposed 
Continuation  of  Withdrawals, 
Proposed  Continuation  of  Withdrawal 

AO€NCV:  Bureau  of  Land  Management 

lnt>rior. 
AcnoM:  Notice. 

summary:  The  U.S.  Army  Corps  of 

F.npinpprs  proposes  that  a!!  or  portions 
of  two  separate  land  withtlrawals 
continue  for  an  additional  Btj  years  and 
requests  that  the  Lan«ia  involved  remain 
closed  to  surfai  e  entry  and  mininj?  but 
be  opened  to  minerul  leasing  subject  to 
Department  of  Army  com:urrence. 

FOR  FUfTTHCR  iNKHMHATION  COMTACT: 

(Ihamp  V.*MKhan.  Bl^^  ()rej?on  Stale 
Office.  PX)  Box  2965,  Portland.  {>Tfj?on 
97208,  (Telephone  .503-23 l-fl905) 

The  U.S.  Army  (]orps  of  Fjij^ineirs 
proposes  that  the  foliowinx  identified 
land  withdrawals  be  continued  for  a 
period  of  at)  years  pursuant  to  section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  iy7ti,  Stat.  2751.  43 
U.S.C.  1714.  The  foUowiwng  described 
lands  and  projects  are  involved: 

1.  ORE  03393,  Public  l.and  Order  No  1096  of 

March  15. 1965.  M<;Nary  Lock  and  Dam 
Proiccl.  133.09  acres.  Located  in  Umaliltd 
County,  Oregon.  S  miles  of  (lermuton. 
Oregon. 
T.  5  N..  Rs.  29  and  30  E.;  and  T.  6  N..  R.  31 
F...  W.M  .  Oregon 

2.  ORE  06502.  Public  Und  Orrter  No  606  of 

September  13. 1949.  KicNary  Lock  and 
Dam  Project.  1.509.93  acres.  Located  in 
Umatilla  County.  Oregon.  8  miles  north 
of  HermJslon.  Oregon. 
T.  5  N..  Rs.  28.  29  and  30  E.;  and  T.  6  N.,  Rs. 
30  and  31  E..  W.M..  Oregon. 

3.  WASH  01318,  Public  Land  Order  No.  1096 

of  March  15,  1955.  McNary  l,ock  and 
Dam  Project.  123.90  acres.  Located  in 
Benton  County,  Washington.  8  miles 
north  of  Hermiston.  Oregon. 
Tps.  6  and  7  N.,  R.  31  E.:  and  T.  10  and  11 
N..  R.  28  E..  W  M.  Washington. 

4.  OR  22444  (WASH).  Public  Land  Order  No. 

606  of  September  13,  1949.  McNary  Lock 
and  Dam  Project,  1,616.97  acres.  Ixjcated 
in  Benton  and  Walla  Walla  Countless, 
Washingotn,  89  miles  north  of  Hermiston. 
Oregon. 
T.  5  N..  Rs.  2B  and  29  £..  Tps.  6.  7  and  9  N,. 
R.  31  E.;  T.  7  N..  R.  32  E.;  and  10  N..  R.  28 
E..  W.M.,  Washington. 

The  withdrawals  currently  segregate 
the  lands  from  operations  of  the  public 
land  laws  generally.  Including  the 


mininj?  laws  and  mineral  leaainj?  laws 
The  US.  Army  requests  no  changes  in 
the  purpose  of  sej,!r('jjHtive  effect  of  the 
withdrawals  except  that  the  lands  be 
opened  to  appbcatmns  and  offers  under 
the  mineral  leasing:  laws. 

For  a  penod  of  90  days  frorft-the  date 
of  publications  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suKXt^t>(>i-'i-  t>r  obiectuMis  in  cu.inection 
with  the  proposed  withdrawal 
continuations  may  present  their  views  m 
writing  to  the  undersigned  officer  at  the 
address  .specified  atiovc 

The  authorized  officer  fo  the  Bureau 
of  Land  Management  will  undertake 
such  investigations  as  are  nt<e8sary  to 
d»'terroir»e  the  existiiHt  and  potential 
demand  for  the  LiKids  aod  their 
resources.  A  report  will  also  be 
preapred  for  considerutjon  by  the 
Secretary  of  the  intcnor,  the  President 
and  Congress,  who  will  detrmme 
whether  or  not  the  withdrawals  will  be 
continued  and  if  so,  for  how  long  The 
final  determination  on  the  continuation 
of  the  withdrHwiils  will  be  published  in 
the  Federal  Register.  The  existing 
withdrMwals  will  continue  until  such 
final  determiantion  is  made. 

DutJ-d;  lune"5,  1987. 
B.  LaVeUe  Black 

Chief.  Branch  of  Lands  and  Minerals 
Operationt. 
|FR  Doc.  87-13414  Filed  6-11-87;  8:45  am) 
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Rsh  and  Wlldttfe  Service 

|PRT-7ie810.»1at.| 

Receipt  of  Applications  for  Permits; 
Audubon  Zoological  Gardens  et  al. 

The  following  applicants  have  applied 
for  permits  to  conduct  certain  activities 
with  endangered  spticies.  This  notice  is 
provided  pursuant  to  section  10(c)  of  the 
Endangered  Species  Act  of  1973.  as 
amended  (16  U.S.C.  1531,  et  seq): 

Applicant:  Audubon  Zoological 
Gardens.  New  Orleans,  l-A. 
[PRT-718810) 

The  applicant  requests  a  permit  to 
import  one  captive  bom  male  Jamaican 
boa  [Epicrates  suhflavus]  from  the 
Reptile  Breeding  Foundation.  Ontario, 
Canada  as  a  breeding  loan  and  for 
exhibit  purposes. 

Apphcant:  Audubon  Zoological 
Gardens.  New  Orleans.  LA. 
|PRT-718807j 

The  applicant  requests  a  permit  to 
import  one  male  and  one  female  tuatara 
[Sphenodon  punctattis]  that  are  to  be 
captured  from  the  wild  by  the  Wildlife 
Service  Department  of  internal  Affairs, 


W't'llingtun,  New  Zealand.  These 
tuatariis  are  to  be  imported  for  the 
pur[Kme  of  developing  a  breeding 
pro^ara. 

Applicant  San  Diego  Zoological 
Gardens,  San  Diejeo.  CA 
[F'RT-naflizl 

The  apphcant  requests  a  permit  to 
import  and  then  reexport  one  female 
and  one  male  giant  panda  [Alluropoda 
melanoleuca]  that  have  been  held  in 
captivity  for  6  and  5  years.  resp«<:iively 
from  the  Fuzhoe  Z<k),  Beijing.  China, 
these  hears  are  to  be  imported  for  the 
purpose  of  exhibition  and  conservation 
education. 

Applicant:  Gregory  Kloenne. 
Kaakaaniu  Plantation.  Bird  Farms, 
Kauai,  HI. 

(PRT-7178641 

The  applicant  requests  a  permit  to 
purchase  two  pairs  of  captive  bom 
golden  conures  \AratJiii;a  guaroubo) 
from  Birds  Unlimited.  Inc.,  of  NewhuH, 
California,  for  captive  propajiation 
purposes. 

Applicant:  Jiri  Zidek.  Socorro,  NM 
87801. 
[PRT-7187491 

The  applicant  requests  a  permit  to 
export  nine  Socorro  isopiKi* 
[Thermosphaeroma  { -  Exosphaeroma) 
thermophilus)  that  are  preserved  in 
alcohol  to  Inslitut  Royal  des  Sciences 
Naturelles  de  Belgique,  Bruxelles, 
Belgium  for  tuxonomic  purposes. 

Applicant:  Cleveland  Metroparks 
Zoological  Park.  Cleveland.  OH  44100. 
(PRT-n8748| 

The  applicant  requests  a  permit  to 
import  three  captive  bom  female  Asian 
elephants  [E/ephas  mox{mus')  from  Laos 
for  captive  breeding  and  exhibition 
purposes. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  to  the  public  during  normal 
business  hours  (7:45  am  to  4  15  pmj 
Room  611, 1000  North  Glebe  Road, 
Arlington,  Virginia  22201.  or  by  writing 
to  the  Director,  U.S.  Fish  and  Wildlife 
Service  of  the  above  address. 

Interested  persons  may  comment  on 
any  of  these  applications  within  30  days 
of  the  date  of  this  publication  by 
submitting  written  views,  arguments,  or 
data  to  the  Director  at  the  above 
address.  Please  refer  to  the  appropriate 
PRT  number  when  submitting 
comments. 

Dated:  June  9,  1987. 
R.K.  Robinsoa. 

Chief  Branch  of  Permits.  Federal  Wildlife 
Permit  Office. 

|FR  Doc  87-13511  Filed  6-ll-«7:  8:45  am| 
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Issuance  of  Permit  for  Marine 
Mammals;  Sea  World  Research 
Institute 

On  March  20, 1987,  a  notice  was 
published  in  the  Federal  Register  (52  FR 
9540)  that  an  application  had  been  filed 
with  the  Fish  and  Wildlife  Service  by 
Sea  World  Research  Institute  (PRT- 
716387)  for  a  permit  to  take  (harass)  up 
to  100  California  sea  otters  [Erhydra 
lutris]  by  subjecting  them  to  acoustic 
stimuli  for  the  purpose  of  scientific 
research. 

Notice  is  hereby  given  that  on  May  28, 
1987,  as  authorized  by  the  Marine 
Mammal  Protection  Act  of  1972  (16 
U.S.C.  1361  through  1407),  and  the 
Endangered  Species  Act  of  1972  (16 
U.S.C.  1539),  the  Fish  and  Wildlife 
Service  issued  a  permit  subject  to 
certain  conditions  set  forth  therein. 

The  permits  are  available  for  public 
inspection  during  normal  business  hours 
at  the  Fish  and  Wildlife  Service's  Office 
in  Room  611,  1000  North  Glebe  Road, 
Arlington,  Virginia  22201. 

Dated:  June  8,  1987. 

R.K.  Robinson. 

Chief  Branch  of  Permits.  Federal  Wildlife 
Permit  Office. 

|FR  Doc.  87-13512  Filed  6-11-87;  8:45  am) 

BILLING  COOE  431&-S&-M 


Minerals  Management  Service 

Development  Operations  Coordination 
Document 

AGENCY:  Minerals  Management  Sei^rice. 

Interior, 

ACTION:  Notice  of  the  Receipt  of  a 
Proposed  Development  Operations 
Coordination  Document  (DOCD). 


SUMMARY:  Notice  is  hereby  given  that 
Chevron  U.S.A.  Inc.,  Unit  Operator  of 
the  South  Timbalier  Block  135  Federal 
Unit  Agreement  No,  14-0&-0001-06669, 
has  submitted  a  DOCD  describing  the 
activities  it  proposes  to  conduct  on  the 
South  Timbalier  Block  135  Federal  unit. 
Proposed  plans  for  the  above  area 
provide  for  the  development  and 
production  of  hydrocarbons  with 
support  activities  to  be  conducted  from 
an  onshore  base  located  at  Leeville. 
Louisiana. 

date:  The  subject  DOCD  was  deemed 
submitted  on  June  3, 1987. 
ADDRESS:  A  copy  of  the  subject  DOCD 
is  available  for  public  review  at  the 
Public  Information  Office,  Gulf  of 
Mexico  OCS  Region,  Minerals 
Management  Service,  1201  Elmwood 
Park  Boulevard,  Room  114,  New 


Orieans,  Louisiana  (Office  Hours:  8  a,m. 
to  4:30  p.m.,  Monday  through  Friday). 
FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Stephen  T,  Dessauer:  Minerals 
Management  Service;  Gulf  of  Mexico 
OCS  Region;  Production  and 
Development;  Development  and 
Unitization  Section;  Unitization  Unit; 
Telephone  (504)  736-2660. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  this  Notice  is  to  inform  the 
public  pursuant  to  section  25  of  the  OCS 
Lands  Act  Amendments  of  1978,  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  States,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  December  13, 
1979  (44  FR  53685).  Those  practices  and 
procedures  are  set  out  in  revised 
§  250.34  of  Title  30  of  the  CFR, 

Dated:  June  5,  1987. 

J.  Rogers  Pearcy. 

Regional  Director.  Gulf  of  Mexico  OCS 
Region. 

(FR  Doc.  87-13415  Filed  6-11-87;  8:45  am] 
BILLING  COO€  4310-MH-lil 


IffTERNATIONAL  TRADE 
COMMISSION 

I  Investigation  No.  337-TA-2421 

Certain  Dynamic  Random  Access 
Memories,  Components  Thereof,  and 
Products  Containing  Same;  Motion  To 
Terminate  Respondents  on  the  Basis 
of  Settlement  Agreement 

AGENCY:  International  Trade 
Commission. 

action:  Notice  is  hereby  given  that  the 
Commission  has  received  a  motion  in 
the  above-captioned  investigation 
seeking  to  terminate  the  following 
respondents  on  the  basis  of  a  settlement 
agreement:  HITACHI,  LTD.  and 
HITACHI  AMERICA.  LTD. 

SUPPLEMENTARY  INFORMATION:  This 
investigation  is  being  conducted 
pursuant  fo  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.s  1337),  The  motion 
was  filed  on  June  1, 1987. 

Copies  of  the  motion,  the 
nonconfidential  version  of  the 
settlement  agreement,  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  fo  5:15  p.m.)  in 
the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  701  E 


Street  NW..  Washington,  DC  20436, 
telephone  202-523-0161.  Hearing 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-724- 
0002. 

Written  Comments:  Interested  persons 
may  file  written  comments  with  the 
Commission  concerning  termination  of 
the  aforementioned  respondents.  The 
original  and  14  copies  of  all  such 
comments  must  be  filed  with  the 
Secretary  to  the  Commission,  701  E 
Street.  NW..  Washington.  DC  20436.  no 
later  than  5  calendar  days  after 
publication  of  this  notice  in  the  Federal 
Register.  Any  person  desiring  to  submit 
a  document  (or  portion  thereof)  to  the 
Commission  in  confidence  must  request 
confidential  treatment.  Such  requests 
should  be  directed  to  the  Secretary  to 
the  Commission  and  must  include  a  full 
statement  of  the  reason  why 
confidential  treatment  should  be 
granted.  The  Commission  will  either 
accept  the  submission  in  confidence  or 
return  it. 

FOR  FURTHER  INFORMATION  CONTRACT. 

Ruby  J.  Dionne,  Office  of  the  Secretary. 
U.S.  International  Trade  Commission, 
telephone  202-523-0176. 

Issued:  June  10. 1987. 

By  order  of  the  Commission 
Kenneth  R.  Mason. 
Secretary: 
[FR  Doc.  87-13585  Filed  6-11-87;  a-45  am] 
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INTERSTATE  COMMERCE 
COMMISSION 

Agricultural  Cooperative:  Southern 
States  Cooperative.  Inc.  and  Farmland 
Foods,  Inc.  Intent  To  Perform 
Interstate  Transportation  for  Certain 
Nonmembers 

Dated:  June  9. 1987. 

The  following  Notices  were  filed  in 
accordance  with  section  10526  (a)(5)  of 
the  Interstate  Commerce  Act.  These 
rules  provide  that  agricultural 
cooperatives  intending  to  perform 
nonmember,  nonexempt  interstate 
transportation  must  file  the  Notice  Form 
BOP  102,  with  the  Commission  within  30 
days  of  its  annual  meetings  each  year. 
Any  subsequent  change  concerning 
officers,  directors,  and  location  of 
transportation  records  shall  require  the 
filing  of  a  supplemental  Notice  within  30 
days  of  such  change. 

The  name  and  address  of  the 
agricultural  cooperative  (1)  and  (2),  the 
location  of  the  records  (3),  and  the  name 


T?^d 


1344 


Federal  Register  /  Vol.  52.  No.  113  /  Friday.  June  12.  1987  /  Notices 


and  address  of  the  person  to  whom 
inquiries  and  correspondence  should  be 
addressed  (4).  are  published  here  for 
interested  persons.  Submission  of 
information  which  could  have  bearing 
upon  the  propriety  of  a  filing  should  be 
directed  to  the  Commission's  Office  of 
Compliance  and  Consumer  Assistance. 
Washington.  DC  20423.  The  Notices  are 
in  a  central  file,  and  can  be  examined  at 
the  Office  of  the  Secretary.  Interstate 
Commerce  Commission.  Washington. 
DC. 

A.  (1)  Southern  States  Cooperative,  Inc. 

(2)  P.O.  Box  26234.  Richmond.  VA 
23260 

(3)  6606  West  Broad  Street,  Richmond. 
VA  23260 

(4)  Garry  L.  Horn.  P.O.  Box  26234, 
Richmond.  VA  23260 

B.  (1)  Farmland  Foods.  Inc. 

(2)  6910  North  Holmes.  Kansas  City. 
MO  64116 

(3)  P.O.  Box  403.  Denision.  lA  51442 

(4)  Larry  Schwarte-William  Wait,  P.O. 
Box  403,  Deniaon.  lA  51442 

Noreta  R.  McGee, 

Secretary. 

\vn  Doc.  87-13467  Filed  ft-ll-«7;  8:45  am] 

BtLUNQCOOE  703S-0t-M 

(Finance  Docket  No.  310231 

Maine  Central  Railroad  Co.,  and 
Springfield  Terminal  Railway  Co.; 
Lease  Exemption 

Maine  Central  Railroad  Company 
(MEC)  and  Springfield  Terminal 
Railway  Company  (ST]  filed  a  notice  of 
exemption  for  MEC  to  lease  to  ST  the 
following  lines  of  railroad  near 
Lewisfon.  Portland,  and  Bangor.  ME:  (1) 
The  Low  Road  Main  Line  between  a 
connection  with  the  Freight  Main  Line  at 
milepost  13  JO  (CPF-13)  and  another 
connection  with  the  Freight  Main  Line  at 
milepost  L81.70  (CPL  82),  a  distance  of 
approximately  68.4  miles;  (2)  the 
Lewiston  Branch  between  a  connection 
with  the  Low  Road  Main  Line  at 
milepost  2858,  at  Brunswick,  ME.  and 
Lewiston  Lower  at  milepost  48.40,  a 
distance  of  approximately  19.82  miles; 
(3)  the  Mountain  Branch  between  a 
connection  with  the  Freight  Main  Line  at 
milepost  1.16  (CPF-lE)  and  milepost 
24.63  (Steep  Falls),  a  distance  of 
approximately  23.47  miles;  (4)  the 
Hinckley  Branch  between  a  connection 
with  the  Freight  Main  Line  at  milepost 
84.32  {CPF-84)  and  milepost  93-69 
(Hinckley),  a  distance  of  approximately 
9.6  miles;  (5)  the  Madison  Branch 
between  a  connection  with  the  Freight 
Main  Line  at  milepost  79.23  (CPF-79) 
and  milepost  104.49  (North  Anson),  a 
distance  of  approximately  25.26  miles; 


and  (6)  the  Freight  Main  Line  between 
milepost  46.26  (Sprague  Road)  and 
milepost  129.51  (Bog  Road,  Hermon), 
including  all  tracks  in  the  Waterville 
Yard,  a  distance  of  approximately  83.25 
miles.  MEC  will  retain  the  right  to 
operate  through  trains  over  the  Freight 
Main  Line. 

MEC  and  ST  are  wholly-owned 
subsidiaries  of  Guilford  Transportation 
Industries,  Inc.  (GTl),  which  also  owns 
the  Delaware  and  Hudson  Valley 
Company  (D&H)  and  the  Boston  and 
Maine  Corporation  (B&M).  As  a  result  of 
the  proposed  transaction,  it  is  intended 
that  ST  will  provide  more  responsive 
and  efficient  service  to  rail  customers 
than  that  MEC  is  now  providing  and 
that  MEC  will  improve  its  financial 
viability  by  eliminating  operations  that 
are  costly  to  perform  in  relation  to  the 
revenue  realized.  In  addition,  it  is 
expected  that  with  its  lower  cost 
structure,  ST  will  be  able  to  perform  the 
operations  more  profitably. 

Since  MEC  and  ST  are  members  of  the 
same  corporate  family,  the  lease  falls 
within  the  class  of  transactions  that  are 
exempt  from  the  prior  review 
requirements  of  49  U.S.C.  11343.  See  49 
CFR  1180.2(d)(3).  The  transaction  will 
not  result  in  adverse  change*  in  service 
levels,  significant  operational  changes, 
or  a  change  in  competitive  balance  with 
carriers  operating  outside  the  corporate 
family. 

Any  employees  affected  by  the  lease 
transaction  would  normally  be  protected 
by  the  labor  conditions  set  forth  in 
Mendocino  Coast  RY.,  Inc.,  Lease  and 
Operate.  354, 1.C.C.  732  (1978),  and  360 
ICC.  653  (1980)  [Mendocino).  These 
conditions  satisfy,  the  statutory 
requirements  of  49  U.S.C.  10505(g)(2)  for 
lease  transactions.  However,  in  a 
decision  in  Finance  Docket  No.  30965, 
Delaware  and  Hudson  Railway 
Company — Lease  and  Trackage  Rights 
Exemption — Springfield  Terminal 
Railway  Company,  el  al.  (not  printed), 
served  May  la  1987.  the  Commission  set 
for  modified  procedure  a  series  of 
notices  filed  by  the  GTI  carriers  because 
labor  interests  raised  issues  related  to 
the  level  of  employee  protection  for  the 
transactions.  The  Commission  asked  the 
parties  to  that  proceeding  to  address 
several  issues  and  present  additional 
evidence,  includmg  the  existence  of 
similar  notices  and  transactions,  such  as 
this  one,  involving  the  GTl  carriers.  This 
lease  transaction  will  therefore  be 
considered  in  that  proceeding. 
If.  prior  to  the  Commission's 
determination  of  the  appropriate  level  of 
labor  protection  for  these  GTI 
transactions,  MEC  consummates  this 
transaction  and  provides  its  employees 
with  Mendocino  protection,  it  does  so  at 


its  own  risk.  Should  the  Commission 
subsequently  determine  that  a  higher 
level  of  protection  is  required,  MEC  will 
be  required  to  provide  its  employees 
with  that  greater  protection. 

Petitions  to  revoke  the  exemption 
under  49  U.S.C.  10505(d)  may  be  filed  at 
any  time.  The  filing  of  petitions  to 
revoke  will  not  stay  the  transaction. 

Decided:  June  1. 1987. 
By  the  Commission.  Jane  F.  Mackall. 
Director.  Office  of  Proceedings. 

Noreta  R.  McGee. 

Secretary. 

[FR  Doc  87-13057  Filed  6-11-87;  8:45  am) 
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DEPARTMENT  OF  LABOR 

Office  of  tt>e  Secretary 

Agency  Recordkeeping  /Reporting 
Requirements  Urxler  Review  by  the 
Office  of  Management  and  Budget 
(0MB) 

Background 

The  Department  of  Labor,  in  carrying 
out  its  responsibilities  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35),  considers  comments  on  the 
reporting  and  recordkeeping 
requirements  that  will  affect  the  public. 

List  of  Recordkeeping /Reporting 
Requirements  I  nder  Review 

As  necessary,  the  Department  of 
Labor  will  publish  a  lial  of  the  Agency 
recordkeeping/reporting  requirements 
under  review  by  the  Office  of 
Management  and  Budget  (OMB)  since 
the  last  list  was  published.  The  list  will 
have  all  entries  grouped  into  new 
collections,  revisions,  extensions,  or 
reinstatements.  The  Departmental 
Clearance  Officer  will,  upon  request,  be 
able  to  advise  members  of  the  public  of 
the  nature  of  the  particular  submission 
they  are  interested  in. 

Each  entry  may  contain  the  following 
information: 

The  Agency  of  the  Department  issuing 
this  recordkeeping/reporting 
requirement. 

The  title  of  the  recordkeeping/ 
reporting  requirement. 

The  OMB  and  Agency  identification 
numbers,  if  applicable. 

How  often  the  recordkeeping/ 
reporting  requirement  is  needed. 

Who  will  be  required  to  or  asked  to 
report  or  keep  records. 

Whether  small  businesses  or 
organizations  are  affected. 

An  estimate  of  the  total  number  of 
hours  needed  to  comply  with  the 
recordkeeping/reporting  requirements. 
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The  number  of  forms  in  the  reqaest  for 
approval,  if  applicable. 

An  abstract  descnbmx  the  need  for 
and  uses  of  the  information  collection. 

Comments  and  Questions 

Copies  of  the  recordkeeping/reporting 
requirements  may  be  obtained  by  calling 
the  Departmental  Clearance  Officer. 
Paul  E.  Larson,  Telephone  (202)  523- 
6331.  Comments  and  questions  about  the 
items  on  this  list  should  be  directed  to 
Mr.  Larson,  Office  of  Information 
Management,  U.S.  Department  of  Labor. 
200  Constitution  Avenue,  NW.,  Room  N- 
1301,  Washington.  DC  20210.  Comments 
should  also  be  sent  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  (BLS/DM/ 
FSA/ETA/OLMS/MSHA/OSHA/ 
PWBA/ VETS),  Office  of  Management 
and  Budget,  Room  3208.  Washington.  DC 
20503  [Telephone  (202)  395-6880). 

Any  meml>er  of  the  public  who  wants 
to  comment  on  a  recordkeeping/ 
reporting  requirement  which  has  been 
submitted  to  OMB  should  advise  Mr. 
Larson  of  this  intent  at  the  earliest 
possible  date. 

Extension 

Employment  and  Training 
Administration 

Guidelines  for  the  State  Employment 
Security  Agency  Program  Budget  Plan 
for  the  Unemployment  Insurance 
Program 

1205-0132;  ETA  Handbook  336:  ETA 
8701,  8623 A.  2208.  2208 A 

Annually 

State  or  local  governments 

53  respondents:  2.067  burden  hours;  4 
forms 

The  Program  Budget  Plan  provides  the 
basis  for  an  application  for  funds  for 
State  Unemployment  Insurance 
operations  for  the  coming  year.  In  the 
PBP  St.ites  certify  intent  to  comply  with 
assurances.  The  affected  public  are  the 
53  State  Employment  Security  Agencies. 
Contribution  Operations 
1205-0178;  ETA  581 
Quarterly 
State  or  local  governments 

53  respondents;  848  burden  hours;  1  form 
Provides  quarteriy  data  on  State 

agencies'  volume  and  performance  in 

wage  processing,  number  and 

promptness  of  liable  employer 

registration,  number  delinquent  in  filling 

contribution  reports,  number  and  extent 

of  lax  delinquency  and  results  of  field 

audit  program. 

CAP  and  interest 

1205-0205;  ETA  RC  59 

Annually 

State  or  local  governments 


20  respondents;  800  burden  hours;  no 
forms 

This  data  will  provide  the  basis  for 
the  Secretary  to  certify  that  a  State  may 
obtain  a  cap  or  partial  limitation  on 
offset  credit  reduction,  deferral,  and 
delay  of  interest  payment,  and  a 
discounted  interest  rate. 

Signed  at  Washington.  DC  this  9th  day  of 

)une  1967 

Paul  E.  Larson, 

Departmental  Clearance  Officer. 

[FR  Doc.  87-13494  Filed  6-11-87;  8:45  am] 
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Employment  and  Training 
Administration 

[TA-W-19.  189.  et  al.] 

Metzger  Group.  Inc.,  New  York,  NY;  et 
al. 

Dismissals  of  Applications  for 
Reconsideration  Pursuant  to  29  CFR 
90.18  applications  for  administrative 
reconsideration  were  filed  with  the 
Director  of  the  Office  of  trade 
Adjustment  Assistance  for  workers  at 
the  Metzger  Group,  Incorporated,  New 
Yori<,  New  York:  Phillips  Petroleum 
Company,  Western  Division, 
Exploration  and  Production  Group, 
Denver  Colorado:  Dual  Drilling 
Company,  Dallas,  Texas:  and  Superior 
Blast  Hole  Bit  Company,  Incorporated, 
Virginia,  Minnesota.  The  reviews 
indicated  that  the  applications 
contained  no  new  substantial 
information  which  would  bear 
importantly  on  the  Department's 
determinations.  Therefore  dismissals  of 
the  applications  were  issued. 

TA-W-19.189 

Metzger  Group.  Inc.,  New  York,  NY 
dune  5, 1987) 

TA-W-19.035 
Phillips  Petroleum  Co..  Western 
Division,  Exploration  and 
Production  Group,  Denver,  CO  (May 
26, 1987) 

TA-W-1 9,294 

Dual  Drilling  Co..  Dallas.  TX  (June  2, 
1987) 

TA-W-19.320 
Superior  Blast  Hole  Bit  Co..  Inc., 
Virginia,  MN  (June  2. 1987) 

Signed  at  Washington.  DC,  this  5th  day  of 
June  1987. 

Marvio  M.  Fooka, 

Director.  Off  ice  of  Trade  Adjustment 
Assistance. 

[FR  Doc  87-1.3495  Filed  6-11-67:  a-45  am] 
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rUnemptoyment  Insurance  Program  Letter 

No.  17-871 

Questions  and  Answers  on  tf»e  Effects 
Of  Strikes  and  Lockouts  on  EtigibiHty 
for  Trade  Readjustment  Altowances 

The  Trade  Act  of  1974  (Pub.  L  93-618) 
as  amended  through  Pub.  L.  99-272 
provides  trade  adjustment  assistance 
(TAA)  benefiU  to  workers  who  become 
unemployed  because  of  increased 
imports.  The  Department  of  Labor  must 
certify  that  the  workers  employment 
has  been  adversely  affected  by  imporU. 
The  State  agencies  who  admiriister  the 
TAA  program  a?  agents  of  the 
Department  of  Labor  have  raised  a 
number  of  questions  on  how  strikes  and 
lockouts  affect  workers'  eligibility  for 
TAA  benefits. 

The  Department  of  Labor  has 
provided  questions  and  aruwers  to 
address  the  concerns  of  State  agencies 
in  Unemployment  Insurance  Program 
Letter  No.  17-87.  Unemployment 
Insurance  Program  Letter  No.  17-87  is 
published  below: 

Dated:  June  4,  1987. 
Roger  D.  Semerad. 

Assistant  Secretary  of  Labor. 

U.S.  Department  of  Labor 

Employment  and  Training  Administration, 
Washington.  D.C.  20213 

Classification:  L'lS/TRA 
Correspondence  Symbol:  TEUMl 
Dated:  April  8. 1987. 

Directive:  Unemployment  Insurance 

Program  Letter  No.  17-87 
To:  All  State  Employment  Security 

Agencies 
From:  Donald  }.  Kulick.  Administrator 

for  Regional  Management 
Subject:  Questions  and  Answers  on  the 

Effects  of  Strikes  and  Lockouts  on 

eligibility  for  Trade  Readjustment 

Allowances 

1.  Purpose. 

To  provide  Guidance  to  State 
Employment  Security  Agencies  (SESAs) 
regarding  the  effects  of  strikes  and 
lockouts  on  eligibility  for  Trade 
Readjustment  Allowance  (TRA)  and 
other  trade  adjustment  assistance 
(TAA)  (training  and  job  search  and 
relocation  allowances). 

2.  References. 

Trade  Act  of  1974  as  amended  (Pub.  L 
93-618,  Pub.  L.  97-35,  Pub.  L  98-120. 
Pub.  L  98-369.  and  Pub.  L.  99-272). 

3.  Background. 

A  number  of  SESAs  have  raised 
questions  about  the  effects  of  labor 
disputes  on  trade  adjustment  assistance 
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and  particularly  the  effects  on  TRA 
eligibility.  While  answers  have  been 
provided  in  memoranda  to  some  of  the 
Regional  Offices,  this  directive 
consolidates  the  questions  asked  and 
provides  further  guidance  to  all  SESAs. 

4.  Questions  and  Answers. 

(1)  Q.  May  a  worker  establish 
eligibility  for  TAA  based  on  a 
separation  which  is  due  to  a  strike  or 
lockout? 

A.  No.  The  Trade  Act  requires  that  a 
worker  must  have  a  lack  of  work 
separation  from  adversely  affected 
employment  to  qualify  for  TRA  or  other 
TAA  benefits.  Refer  to  section  247(2)  of 
the  Trade  Act  which  defines  an 
"adversely  affected  worker".  Since  a 
separation  due  to  a  strike  or  lockout 
does  not  meet  the  lack  of  work 
separation  criterion,  a  worker  may  not 
establish  TAA  eligibility  based  on  such 
separation. 

(2)  Q.  If  a  worker  who  was  laid  off 
because  of  a  strike  or  lockout  returns  to 
work  after  the  labor  dispute  has  ended 
and  is  told  by  the  employer  that  there  is 
no  longer  any  work  for  him  or  her,  may 
the  worker  establish  TAA  eligibility? 

A.  Yes.  This  separation  is  due  to  lack 
of  work  not  a  strike  or  lockout. 
However,  all  other  requirements  for 
TRA,  must  also  be  met  with  respect  to 
the  separation. 

(3)  Q.  If  State  law  allows 
Unemployment  Insurance  (UI)  benefits 
to  be  paid  in  case  of  a  lockout,  may  TRA 
also  be  paid? 

A.  TRA  eligibility  (or  any  other  TAA 
entitlement)  may  not  be  established 
based  on  a  separation  due  to  a  lockout. 
However,  a  worker  who  had  previously 
established  TRA  eligibility,  returned  to 
work  and  was  subsequently  out  of  work 
because  of  lack  of  work  due  to  a 
lockout,  could  reopen  a  TRA  claim  if 
there  were  remaining  weeks  of  eligibility 
and  under  the  State  law  the  lockout  is 
not  disqualifying  for  UI  purposes. 

(4)  Q.  If  a  worker  is  out  of  work^ 
because  of  a  strike  or  lockout  and 
decides  to  enter  training,  may  the 
training  be  approved  for  TAA  purposes? 

A.  Training  may  be  approved  only  if 
there  is  a  lack  of  work  separation  to 
establish  eligibility.  However,  a  worker 
who  is  out  of  work  because  of  a  labor 
dispute  and  has  previously  established 
eligibility  for  TAA  benefits  might  be 
approved  for  TAA  training  if  the  work 
the  individual  was  performing  before  the 
labor  dispute  was  not  "suitable." 
Eligibility  for  basic  or  additional  weeks 
of  TRA  depends  on  the  disqualification 
provisions  of  State  law  relating  to  a 
strike  or  lockout. 

(5)  Q.  If  a  worker  was  on  strike  for 
over  seven  months,  returned  to  work 


UM  I 


and  is  laid  off  within  two  weeks 
because  of  lack  of  work,  could  the 
individual  meet  the  wage  qualifying 
requirements  to  receive  TRA? 

A.  No.  the  worker  must  have  26  or 
more  wage  qualifying  weeks  (including 
qualifying  weeks  of  leave)  within  the  52- 
week  period  ending  wih  the  week  of 
separation  to  meet  the  qualifying 
requirements  of  section  231(a)(2)  of  the 
Act. 

(6)  Q.  Is  a  worker  who  was  on  leave 
at  the  time  a  labor  dispute  occurred  but 
is  unable  to  return  to  work  because  of 
the  labor  dispute  eligible  for  TAA 
benefits? 

A.  No.  There  is  not  a  lack  of  work 
separation  to  establish  eligibility. 

(7)  Q.  Where  a  worker  receives  a 
notice  of  layoff  after  the  settlement  of  a 
strike  in  which  he/she  participated, 
what  is  the  date  of  separation  for 
purposes  of  the  worker's  eligibility  for 
TRA? 

A.  The  dale  of  separation  is  the 
effective  date  of  the  notice  for  TRA 
purposes.  A  worker  on  strike  remains  in 
employment  status  and  is  not  separated 
from  employment  until  actual  separating 
action  is  taken  by  the  employer  or  the 
worker.  Whether  a  separating  action 
taken  by  an  employer  is  a  layoff  for  lack 
of  work  for  TAA  purposes  is  a  fact  to  be 
determined  in  each  case.  The  fact  that  a 
worker  is  laid  off  after  a  strike  must  be 
coupled  with  evidence  that  the  layoff 
was  due  to  lack  of  work  in  adversely 
affected  employment  to  establish  that 
the  worker  is  an  adversely  affected 
worker. 

(8)  Q.  Would  an  individual  who  was 
receiving  TRA  while  in  approved 
training  be  disqualified  from  receiving 
further  TRA  payments  if  while  a  labor 
dispute  was  in  progress,  the  individual 
was  offered  and  refused  employment  in 
an  establishment  where  jobs  are  vacant 
because  of  the  labor  dispute? 

A.  No.  The  individual  could  not  be 
denied  TRA  by  a  State  on  these  facts 
without  violating  the  labor  standards  in 
section  3304(a)(5)(A)  of  the  Federal 
Unemployment  Tax  Act.  This  section 
requires  that  compensation  not  be 
denied  to  an  otherwise  eligible 
individual  for  refusing  to  accept  new 
work  if  the  position  offered  is  vacant 
due  directly  to  a  strike,  lockout  or  other 
labor  dispute.  Denial  of  TRA  in  this 
situation  would  also  be  inconsistent 
with  section  3304(a)(8)  of  the  FUTA,  and 
section  236(e)  of  the  Trade  Act  of  1974. 

(9)  Q.  If  a  plant  is  permanently  closed 
down  immediately  following  the 
settlement  of  a  labor  dispute,  what  is  the 
date  of  separation  for  those  workers 
who  participated  in  the  labor  dispute? 

A.  The  separation  date  would  be  the 
date  the  employment  was  actually 


terminated.  However,  a  separation 
caused  by  a  labor  dispute  does  not 
constitute  a  TAA  qualifying  separation; 
there  must  be  a  layoff  because  of  lack  of 
work  in  adversely  affected 
unemployment. 

(10)  Q.  May  a  worker  not  participating 
in  a  labor  dispute  qualify  for  TRA  where 
the  worker  is  laid  aff  because  his/her 
employer  supplies  a  firm  involved  in  the 
labor  dispute? 

A.  A  worker  who  is  laid  off  because 
his/her  employer  is  no  longer  able  to 
supply  the  firm  involved  in  a  labor 
dispute  may  experience  a  lack  of  work 
separation  for  which  he/she  could 
qualify  for  TAA  if  the  worker  group  of 
which  he/she  is  a  member  has  been 
certified  as  eligible  to  apply  for  TAA. 

5.  Action  Required. 

SESA  administrators  should  distribute 
the  contents  of  this  UIPL  to  appropriate 
staff 

6.  Inquiries. 

Direct  questions  to  the  appropriate 
Regional  Office. 

Expiration  dale:  April  30. 198a. 
|KR  Vh)Q.  87-13496  Filed  6-11-67;  8:45  am] 
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Federal-State  Unemployment 
Compensation  Program; 
Unemployment  Insurance  Program 
Letter  No.  22-87,  Consolidating  Earlier 
Issuances  Into  a  Single  Directive 

The  Employment  and  Training 
Administration  (ETA)  interprets  Federal 
law  pertaining  to  unemployment 
insurance  as  part  of  the  fulfillment  of  its 
role  in  administration  of  the  Federal- 
State  unemployment  insurance  system. 
These  interpretations  are  issued  in 
Unemployment  Insurance  Program 
Letters  (UIPLs)  to  State  employment 
security  agencies. 

Section  3304(a)(15)  of  the  Federal 
Unemployment  Tax  Act  (FUTA) 
provides  that  if  an  individual  is 
receiving  retirement  income,  then  the 
amount  of  unemployment  compensation 
that  might  otherwise  be  claimed  for  any 
given  week  shall  be  reduced  (but  not 
below  zero)  by  an  amount  equal  to  such 
income  which  is  reasonably  attributable 
to  that  week.  This  deduction  is 
conditioned,  however,  on  the 
requirements  contained  in  clauses  (i) 
and  (ii)  in  Subparagraph  (A)  of  Section 
3304(a)(15),  FUTA.  In  addition.  States 
may  use  the  discretionary  authority  they 
have  under  subparagraph  (B)  to  reduce 
the  deduction  otherwise  required  for  the 
offset  by  taking  into  account  employee 


contributions  to  retirement  plans  or 
programs. 

Section  3304(a)(15),  FUTA,  commonly 
called  the  pension  offset  requirements, 
reflects  the  minimum  requirements  for 
deduction  which  must  be  contained  in 
State  law.  Although  a  State  may 
broaden  the  scope  of  deduction  for 
pension  payments  beyond  the 
requirements  of  the  FUTA,  if  may  not 
adopt  less  stringent  conditions. 

Unemployment  Insurance  Program 
Letter  22-87  consolidates  the 
Department's  interpretation  of  section 
3304(a)(15).  FUTA.  into  a  single  directive 
in  order  to  eliminate  any  confusion  that 
may  exist  about  the  pension  offset 
requirements.  It  rescinds  certain  eariier 
directives  on  the  subject  but  does  not 
modify  or  change  the  Department's 
basic  interpretation  of  Section 
3304(a)(15),  FUTA.  It  is  being  published 
in  the  Federal  Register  to  inform  the 
public. 

Dated:  June  4.  1987. 
Roger  D.  Semerad,  >. 

A  ssistant  Secretory  of  Labor. 

Directive:  Unemployment  Insurance 

Program  Letter  No.  22-87 
To:  All  State  Employment  Security    ' 

Agencies 
From:  Donald  J.  Kulick,  Administrator 

for  Regional  Management 
Subject:  Pension  Offset  Requirements 

Under  the  Federal  Unemployment 

Tax  Act 

1.  Purpose.  To  consolidate  the 
numerous  directives  interpreting  the 
pension  offset  requirements  under 
section  3304(a)(15),  Federal 
Unemployment  Tax  Act  (FUTA)  into  a 
single  directive  and  to  rescind  previous 
guidance  on  this  subject. 

2.  References.  Section  3304(a)(15]. 
Section  3304{a)(10),  FUTA. 

3.  Background  Section  3304(a)(15). 
FUTA,  enacted  in  1976.  became  effective 
as  a  rquirement  for  Stale  certification  on 
April  1, 1980.  As  originally  enacted. 
Section  3304{a)(15).  FUTA.  required  the 
Stales  to  include  in  their  laws  specific 
provisions  for  doilar-for-dollar 
deductions  m  unemployment  benefits 
for  pensions  and  certain  other  types  of 
retirement  income  received  by  a 
claimant. 

On  September  26,  1980.  Congress 
amended  section  3304(a)(15).  FUTA.  The 
1980  amendment  was  mtended  to 
ameliorate  the  one  hundred  percent 
offset  imposed  by  the  1976  law.  The  1980 
amendment  provided,  among  other 
thmgs,  for  deduction  only  when  a  base 
period  or  chargeable  employer  had 
contributed  to  the  fund  from  which  the 
relirement  benefit  was  being  paid,  and 
permitted  States  to  take  info  account 
contributions  made  by  the  claimant.  The 


1980  amendment  permitted  States  to 
refrain  from  offsetting  substantial 
amounts  of  pension  and  other  retirement 
income,  but  it  did  not  prohibit  the  States 
from  adhering  to  the  original  offset 
requirement  or  an  offset  requirement  in 
excess  of  the  minimum  offset 
requirement. 

4.  Effect  on  Previous  Issuances.  Over 
the  years  a  number  of  UIPLS  have  been 
issued  concerning  the  pension  offset 
requirements.  This  has  resulted  in  some 
confusion  and  misunderstanding  as  to 
the  basic  requirements  of  section 
3304(a)(15),  FUTA. 

Accordingly,  this  UIPL  is  being  issued 
to  consolidate  our  interpretation  of 
section  3304(a)(15),  FUTA,  into  a  single 
directive.  This  UIPL  does  not  modify  or 
change  our  interpretation  of  section 
3304(a)(15),  FUTA.  The  previous  UIPLs 
which  have  been  incorporated  into  this 
UIPL  and  are  hereby  rescinded  are 
indicated  below. 

a.  UIPL  24-80.  dated  March  17,  1980. 
was  issued  to  inform  State  Employment 
Security  Agencies  (SESAs)  of  the 
requirements  of  section  3304{a)(15),  ' 
FUTA. 

b.  UIPL  43-«0,  dated  July  28, 1980, 
transmitted  to  the  SESAs  information 
and  instructions  relating  to  the 
implementation  of  section  3304(a)fl51. 
FUTA. 

c.  UIPL  43-81,  dated  October  23. 1980, 
was  issued  to  inform  SESAs  of  Federal 
law  requirements  prohibiting  the  total 
reduction  of  benefit  rights  as  a  result  of 
a  disqualification  imposed  where  an 
individual  is  only  "eligible  for"  or  has 
only  "applied  for"  pension  benefits. 

d.  UIPL  7-«l  Change  2,  (Revised), 
dated  March  11,  1980,  reinstated  the 
interpretation  of  subpargraph  (B)  of 
section  3304(a)(15),  FUTA,  provided  in 
UIPL  7-81.  (Note:  UIPL  7-81,  Change  1 
was  previously  revoked  by  this  Change 
^■1 

e.  UIPL  23-83,  dated  April  14, 1983. 
was  issued  to  provide  clarification  on 
the  effect  of  military  pensions  on  UCFE 
benefits. 

5.  Federal  Requirements.  Section 
3304(a)(15),  FUTA,  reads  as  follows: 

(15)  The  amount  of  compensation 
payable  to  an  individual  for  any  week 
which  begins  after  March  31, 1980,  and 
which  begins  in  a  period  with  respect  to 
which  such  individual  is  receiving  a 
governmental  or  other  pension, 
retirement  or  retired  pay,  annuity,  or 
any  other  similar  periodic  payment 
which  is  based  on  the  previous  work  of 
such  individual  shall  be  reduced  (but 
not  below  zero)  by  an  amount  equal  to 
the  amount  of  such  pension,  retirement 
or  retired  pay,  annuity,  or  other 
payment,  which  is  reasonably 
attributable  to  such  week  except  that — 


(A)  The  requirements  of  this 
paragraph  shall  apply  to  any  pension, 
retirement  or  retired  pay,  annuity,  or 
other  similar  periodic  payment  only  if— 

(i)  Such  pension,  retirement  or  retired 
pay,  annuity,  or  similar  payment  is 
under  a  plan  maintained  (or  contributed 
to)  by  a  base  period  employer  or 
chargeable  employer  (as  determined 
under  applicable  law),  and 

(ii)  In  the  case  of  such  a  payment  not 
made  under  the  Social  Security  Act  or 
the  Railroad  Retirement  Act  of  1974  (or 
the  corresponding  provisions  of  prior 
law),  services  performed  for  such 
employer  by  the  individual  after  the 
beginning  of  the  base  period  (or 
remuneration  for  such  services)  "affect 
eligibility  for,  or  increase  the  amount  of. 
such  pension,  retirement  or  retired  pay, 
annuity,  or  similar  payment  and 

(B)  The  State  law  may  provide  for 
limitations  on  the  amount  of  any  such 
reduction  to  take  into  account 
contributions  made  by  the  individual  for 
the  pension,  retirement  or  retired  pay, 
annuity,  or  other  similar  periodic 
payment; 

6.  Interpretation  of  Federal 
Requirements — 

a.  Basic  Requirement.  Section 
3304(a)(15).  FUTA.  provides  that  if  an 
individual  is  receiving  retirement 
income,  then  the  amount  of 
unemployment  compensation  that  might 
otherwise  be  claimed  for  any  given 
week  shall  be  reduced  (but  not  below 
zero)  by  an  amount  equal  to  such 
income  which  is  reasonably  attributable 
to  that  week.  This  deduction  is 
conditioned,  however,  by  the 
requirements  contained  in  clauses  (i) 
and  (ii)  in  Subparagraph  (A)  of  section 
3304(a)(15).  FUTA.  In  addition.  States 
may  use  the  discretionary  authority  they 
have  under  subparagraph  (B)  to  reduce 
the  deduction  otherwise  required  for  the 
offset  by  taking  into  account  employee 
contributions  to  retirement  plans  or 
programs. 

Section  3304(a)(15).  FUTA.  reflects  the 
minimum  requirements  for  deduction 
which  must  be  contained  in  State  law. 
Although  a  State  may  broaden  the  scope 
of  deduction  for  pension  payments 
beyond  the  requirements  of  the  FUTA,  it 
may  not  adopt  less  stringent  conditions. 

b.  Payments  to  Which  Section 
3304(a)(15h  FUTA.  Apply.  Because 
section  3304(a)(15).  FUTA,  specifies  that 
the  reductions  in  unemployment 
compensation  must  occur  for  retirement 
payments  "based  on  the  previous  work 
of  such  individual,"  the  reduction 
applies  only  to  retirement  income 
collected  by  the  person  who  actually 
earned  this  income.  It  does  not  apply, 
for  example  to,  a  survivor's  or  widow's 
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or  widower's  benefit  that  is  payable  to  a 
survivor,  and  is  not  based  on  the 
previous  work  of  that  individual. 
Amounts  equal  to  other  types  of 
disability  compensation  such  as 
temporary  disability  insurance  and 
worker's  compensation  (including  Black 
Lung  benefits),  which  are  not  payable  as 
retirement  or  pension  payment,  also  are 
not  required  by  section  3304(a)(15), 
FUTA,  to  be  deducted.  No  exhaustive 
list  of  all  of  the  kinds  of  payments  that 
are  deductible  is  available.  Based  on  the 
broad  language  of  section  3304(a)(15). 
FUTA.  payments  provided  for  under  the 
programs  or  plans  listed  below  are 
subject  to  the  pension  offset 
requirements: 

1.  Primary  social  security  old  age  and 
disability  retirement  benefits,  including 
those  based  on  self-employment; 

2.  State  and  local  government 
pensions  of  all  types; 

3.  Federal  Civil  Service  pensions, 
including  disability  pensions: 

4.  Private  for-profit  employer 
pensions; 

5.  Non-profit  employer  pensions; 

6.  Military  retirement  pensions  and 
disability  retirement  pensions; 

7.  Railroad  Retirement  annuities; 

8.  Benefits  derived  from  Individual 
Retirement  Accounts; 

9.  Benefits  based  on  Keogh  plans, 
c.  Limitation  for  Base  Period  or 

Chargeable  Employers.  Under  clause  (1) 
of  section  3304(aJ(15)(A).  FUTA,  the 
requirement  thi^unemployment 
compensation  be  offset  by  retirement 
benefits  is  limited  to  such  benefit  paid 
under  a  plan  maintained  or  contributed 
to  a  base  period  or  chargeable  employer. 
Whether  or  not  the  employer  is  a 
chargeable  or  a  base  period  employer  is 
determined  under  provisions  of  State 
law.  The  employer  does  not  need  to  be 
both  a  base  period  employer  and  also 
the  employer  chargeable  with  benefits 
payable  under  the  State  law.  But.  where 
the  base  period  or  chargeable  employer 
did  not  maintain  or  contribute  to  the 
plan  under  which  the  individual  is 
receiving  the  retirement  benefit,  the 
benefit  is  not  deductible  under  the 
Federal  law.  For  example,  if  an 
individual  at  company  A  retires  and 
collects  retirement  benefits  under  a 
particular  plan  maintained  by  that 
employer,  but  then  goes  to  work  for 
Company  B,  which  has  an  entirely 
different  plan,  and  this  person  is 
subsequently  laid-off,  the  retirement 
benefit  from  Company  A  would  not  be 
deductible  under  Federal  law  (unless 
Company  A  is  also  a  base  period 
employer). 

In  relation  to  clause  (i)  questions  have 
arisen  as  to  whether  Federal  law 


requires  deduction  of  military  pensions 
from  UCFE  benefits  when: 

a.  The  claimant's  military  service, 
which  supported  the  pension,  was 
before  the  State's  base  period,  and 

b.  The  claimant's  military  pension 
was  not  affected  by  the  Federal  civilian 
employment,  which  supported  the  UCFE 
claim.  Under  these  circumstances. 
Federal  law  does  not  require  the 
deduction  of  military  pensions  from 
UCFE  benefit  payments,  since  the  UCFE 
service  and  wages  in  the  State's  base 
period  had  no  affect  upon  the  military 
pension  that  was  supported  by  military 
service,  which  occurred  before  the 
State's  base  period.  However,  if  a  State 
law  requires  the  deduction  of  all 
pensions,  based  on  an  individual's 
previous  work,  then  military  pensions 
would  be  deductible  from  UCFE  benefits 
as  they  are  from  State  UI. 

Under  clause  (ii)  of  section 
3304(a)(15),  FUTA.  amounts  equal  to 
Social  Security  and  Railroad  Retirement 
are  always  deductible  if  a  base  period 
or  chargeable  employer  contributed  to 
the  pension  plan.  But.  for  other  types  of 
pension  or  retirement  income, 
deductions  are  required  only  if  the 
services  performed  for  the  base  period 
or  chargeable  employer  affect 
"eligibility  for,  or  increase  the  amount 
of  the  pension  or  retirement  income. 

"Eligibility  for"  refers  to  whether  the 
individual  satisfies  the  conditions 
necessary  to  first  qualify  for  the  pension 
or  retirement  income.  For  example,  if  the 
individual  qualifies  for  a  pension  only 
by  using  some  of  the  wages  for  services 
performed  for  a  base  period  or 
chargeable  employer,  the  pension 
payment  is  deductible.  Similarly,  if  the 
amount  of  a  pension  payment  is 
increased  as  a  result  of  performing  such 
services,  then  an  amount  equal  to  the 
pension  payment  is  also  deductible. 

States  may.  of  course,  disregard  the 
clause  (i)  requirement  that  the  deduction 
be  made  only  if  the  retirement  income  is 
derived  under  a  plan  that  a  base  period 
or  chargeable  employer  contributed  to 
or  maintained,  and  instead,  provide  that 
all  such  retirement  income  be  deductible 
from  unemployment  compensation 
benefits.  However,  States  may  not 
exempt  any  retirement  income  that 
meets  the  requirements  of  subparagraph 
(A)  from  deduction,  except  when  they 
are  limiting  deductions  under  the 
authority  of  subparagraph  (B). 

d.  Employee  Contributions.  Under 
subparagraph  (B)  in  section  3304(a)(15). 
FUTA,  States  have  very  broad  latitude 
in  reducing  the  amount  of  any  offset  in 
order  to  take  account  of  employee 
contributions.  But  it  must  be  set  forth  in 
State  law  that  the  offset  is  reduced 
because  of  employee  contributions  to 


the  retirement  program  or  plan.  If  a 
State  elects  to  exercise  this  option  under 
subparagraph  (B).  there  is  no 
requirement  that  the  amount  of 
employee  contributions  taken  into 
account  not  exceed  the  proportions  of 
an  employee's  contribution  to  the 
retirement  plan  or  program. 

Any  retirement  plan  or  program  to 
which  a  claimant  has  made 
contributions  may  be  included  in  the 
subparagraph  (B)  reduction  in  offset, 
regardless  of  the  relative  proportions  of 
employee  and  employer  contributions, 
and,  similarly,  the  broad  discretion  of 
the  State  law  may  permit  any  reduction 
in  the  offset  (from  1  percent  to  100 
percent),  regardless  of  the  relative 
proportions  of  employee  and  employer 
contributions.  Similarly.  States  have 
broad  latitude  in  determining  which 
types  of  retirement  plans  or  programs  to 
include  or  exclude  from  the 
subparagraph  (B)  reduction.  Specifically, 
it  is  not  required  that  public  and  private 
plans  be  treated  identically  or  even 
similarly. 

B.  Treatment  of  Lump^Sum  and 
Retroactive  Payments.  Under  section 
3304(a)(15),  FUTA,  the  amount  of 
unemployment  compensation  payable 
for  any  week  shall  be  subject  to 
deductions  for  retirement  income 
"reasonably  attributable  to  such  week." 
In  the  case  of  lump-sum  retirement 
payments,  States  have  the  option 
whether  to  treat  them  as  "similar 
periodic  paymenta  "  which  are 
deductible  under  their  laws,  and  if  they 
treat  them  as  such  they  have  the  further 
option  of  providing  in  their  laws 
whether  the  payments  shall  apply  only 
to  the  week  in  which  they  were  paid,  or 
to  the  week  following  the  last  week 
worked  prior  to  retirement,  or  whether 
they  shall  be  allocated  to  the  weeks  or 
months  or  other  applicable  periods 
following  the  last  week  worked  prior  to 
retirement. 

Severance  pay  and  separation 
payments  are  not  required  to  be  treated 
as  lump  sum  retirement  payments,  or  as 
any  other  form  of  retirement,  pension,  or 
annuity  required  by  section  3304(a)(15), 
FUTA,  to  be  deducted  from 
unemployment  compensation. 

7.  Disqualification  Due  to  "Eligibility 
For"  Rather  Than  "Receipt  Of" 
Retirement  Income.  Section  3304(aH10) 
of  the  FUTA  provides  that  under  an 
approved  State  law: 

Compensation  shall  not  be  denied  to 
any  individual  by  reason  of  cancellation 
of  wage  credits  or  total  reduction  of  his 
benefit  rights  for  any  cause  other  than 
discharge  for  misconduct  connected 
with  his  work,  fraud  in  connection  with 
a  claim  for  compensation,  or  receipt  of 


disqualifying  income.  (Emphasis 
Supplied.) 

A  disqualification  based  on 
"eligibility  for"  payments  covered  under 
section  3304(a)(15).  FUTA,  is 
inconsistent  with  Section  3304(a)(10), 
FUTA,  in  those  cases  in  which  the 
disqualification  results  in  a  total 
reduction  of  benefit  rights.  In  addition,  if 
the  individual  has  only  "filed  for"  or 
"applied  for  "  such  pension  or  other 
retirement  payment,  but  where  no 
determination  of  entitlement  has  been 
made,  it  is  inconsistent  with  section 
33O4(a)(10),  FUTA,  to  totally  reduce 
benefit  rights.  TTiis  would  occur  where 
the  prospective  payment  exceeds  the 
unemployment  benefit  amount,  and  the 
denial  is  applied  on  a  week-to-week 
basis  with  the  result  that  the  individual 
never  receives  unemployment 
conpensation  during  the  benefit  year 
because  of  deductions.  However,  if  the 
disqualification  imposed  in  these 
circumstances  allows  some  residual 
payment  of  unemployment  benefits  (e.g., 
if  a  pension  payment  is  an  amount  less 
than  the  unemployment  benefit),  then 
such  deduction  would  be  consistent 
with  section  3304(a)(10),  FUTA.  because 
no  total  reduction  of  unemployment 
benefits  occurred. 

While  an  assumption  that  an 
individual  is  entitled  to  receive  some 
type  of  retirement  payment  covered 
under  section  3304(a)[15).  FUTA,  is  not  a 
sufficient  basis  under  section 
3304(a)(10).  FUTA.  for  totally  reducing 
unemployment  benefits,  benefits  may  be 
totally  reduced  if  there  is  a  finding  of 
"constructive  receipt."  This  occurs  when 
an  individual  has  applied  for  a  payment 
or  benefit  covered  by  section 
3304(a)(15),  FUTA,  and  has  been 
determined  by  responsible  authorities  to 
be  entitled  to  such  payment  or  benefit  in 
specified  amounts  for  the  same  period 
that  unemployment  compensation  is 
payable.  Such  a  determination  or  award 
of  entitlement  constitutes  "constructive 
receipt"  for  the  purposes  of  section 
3304(a)(10),  FUTA,  and  total  reduction  of 
unemployment  benefit  would  be 
permissible.  This  is  only  true,  however, 
if  the  State  law  also  provides,  or  is 
interpreted  to  provide,  that  should  such 
individual  not  receive  a  pension  or  other 
retirement  payment  that  covers  such 
period,  then  this  individual  must  be 
entitled  to  the  unemployment  benefit 
previously  denied. 

8.  Action  Required.  Administrators 
are  required  to  advise  appropriate  stafT 
of  the  information  contained  in  this 
letter. 


9.  Inquiries.  Questions  should  be 
directed  to  appropriate  regional  staff. 
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Employment  Standards 
Administration,  Wage  and  Hour 
Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination; 
Decisions 

General  Wage  determination 
decisions  of  the  Secretary  of  Labor  are 
issued  in  accordance  with  applicable 
law  and  are  based  on  the  information 
obtained  by  the  Department  of  Labor 
from  its  study  of  local  wage  conditions 
and  data  made  available  from  other 
sources.  They  specify  the  basic  hourly 
wage  rates  and  fringe  benefits  which  are 
determined  to  be  prevailing  for  the 
described  classes  of  laborers  and 
mechanics  employed  on  construction 
projects  of  a  similar  character  and  in  the 
localities  specified  therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931,  as 
amended  (46  Stat.  1494.  as  amended,  40 
U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1. 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  procedure 
thereon  prior  to  the  issuance  of  these 
determinations  as  prescribed  in  5  U.S.C. 
553  and  not  providing  for  delay  in  the 
effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 


no  expiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice  is 
received  by  the  agency,  whichever  is 
eariier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance 
of  the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  the  Davis-Bacon  and  Related 
Acts."  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor. 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  NW.,  Room  S-3504, 
Washington,  DC  20210. 

New  General  Wage  Determinations 
Decisions 

The  number  of  the  decisions  being 
added  to  the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  are  listed  by 
Volume,  State  and  page  numbers(s). 

Volume  III 

Wyoming: 
WY87-2  (Jan.  2, 1987}— pp.  404(a)- 
404(f| 

Modifications  to  General  Wage 
Determination  Decisions 

The  numbers  of  the  decisions  listed  in 
the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  being  modified 
are  listed  by  Volume,  State,  and  page 
number(s).  Dates  of  publication  in  the 
Federal  Register,  are  in  parentheses 
following  the  decisions  being  modified. 

Volume  I 

District  of  Columbia: 
DC87-1  (Jan.  2, 1987)— pp.  88-89 
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Georgia: 

GA87-3  (Jan.  2. 1987)— pp.  22a  229 

Kentucky: 

KY87-7  (Jan.  2. 1987)— pp.  31(V^11 

New  Jersey: 

NJ87-3  (Jan.  2. 1967)— pp.  636 

New  York: 
NY87-11  (Jan.  2. 1987)— pp.  784-788 

Pennsylvania: 

PAB7-2  (Jan.  2.  1987)— pp.  856.  858 
PA87-5  (Jan.  2, 1987)— pp.  886-887 
PA87-6  (Jan.  2,  1987)— pp.  898-899 
PA87-10  (Jan.  2. 1987)--pp.  934-937 

Tennessee: 

TN87-1  (Jan.  2, 1987)— pp.  1078-1079 

Volume  II 

Iowa: 

IA87-2  (Jan.  2. 1987)— p.  31 
Illinois: 

IL87-1  (Jan.  2. 1987)— p.  76 

II.87-2  (Jan.  2. 1987)— p.  lOtt  pp.  108- 
111 

1L87-3  (Jan.  2. 1987)— p.  115 

n.87-4  (Jan.  2. 1987)— p.  121 

IL87-5  (Jan.  2. 1987)— p.  126 

IL87-7  (Jan.  2. 1987)— p.  138 

IL87-12  (Jan.  2, 1987)— p.  163 

n.87-14  (Jan.  2, 1987)— p.  188 

IL87-15  (Jan.  2. 1987)— p.  198 

IL87-16  (Jan.  2, 1987)— p.  208 

11.87-17  (Jan.  2. 1987)— p.  222 
Indiana: 

IN87-1  (Jan.  2. 1987)— p.  237 

IN87-2  (Jan.  2, 1987)— pp.  250,  253 

IN87-4  (Jan.  2. 1987)— p.  282 
Kansas: 

KS87-6  (Jan.  2,  1987)— p.  349 

KS87-7  (Jan.  2.  1987)— p.  354 

KS87-8  (Jan.  2. 1987)— p.  358.  pp.  360- 
361 
Michigan: 

MI87-4  (Jan.  2. 1987)— pp.  452-453 

MI87-17  (Jan.  2, 1987)--p.  520 
Missouri: 

M087-5  (Jan.  2. 1987)— p.  622 
Oklahoma: 

OK87-13  (Jan.  2, 1987)  p.  892 

OK87-17  (Jan.  2,  1987)— p.  912h 

Volume  III 

Oregon: 

OR87-1  (Jan.  2.  1987)— pp.  278,  281 
Utah: 

UT87-3  (Jan.  2. 1987)— p.  322 
Wyoming: 

WY87-1  (Jan.  2, 1987)— pp.  399-«n 
Listing  by  Decision  (index) — p.  xxxiv 
Listing  by  Location  (index) — p.  xxxii 

General  Wage  Determination 
Publication 

General  wage  determinatiuiis  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General 
Wage  Determinations  Issued  Under  the 
Davis-Bacon  and  Related  Acts".  This 


publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  Country.  Subscriptions  may  be 
purchasesd  from:  Superintendent  of 
Documents.  U.S.  Govenunent  Printing 
Office.  Washington,  DC  20402,  (202)  783- 
3238. 

When  ordering  subscription(s),  be 
sure  to  specify  the  State(s)  of  interest, 
since  subscriptions  may  be  ordered  for 
any  or  all  of  the  three  separate  volumes, 
arranged  by  State.  Subscriptions  include 
an  annual  edition  (issued  on  or  about 
January  1)  which  Includes  all  current 
general  wage  determinations  for  the 
States  covered  by  each  volume. 
Throughout  the  remainder  of  the  year, 
regular  weekly  updates  will  be 
distributed  to  subscribers. 

Signed  at  Washingtoa.  DC.  this  5lfa  day  of 
June  1987. 
Alan  L.  Mom. 

Di  roc  tor.  Divnuon  of  Wage  Dettfrminatmns. 
[FR  Doc  87-13253  Filed  d-ll-B7:  8:45  am| 
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Mine  Safety  and  Health  Administration 
IDocket  No  M-87-121-C1 

D  »  D  Darby  Coal  Co.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

D  ft  D  Darby  Coal  Company,  224 
Intermont  Heights,  Baxter.  Kentucky 
40806  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.504 
(permissibility  of  new.  replacement, 
used,  reconditioned,  additional,  and 
rebuilt  electric  face  equipment)  to  its  No. 
1  Mine  (I.D.  No.  15-15728)  located  in 
Harlan  County.  Kentucky.  The  petition 
is  filed  under  section  101(c)  of  the 
Federal  Mine  Safety  and  Health  Act  of 
1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  all  new,  replacement, 
used,  reconditioned,  and  additional 
electric  face  equipment  used  in  any 
mine  be  permissible  and  maintained  in 
permissible  condition. 

2.  Petitioner  states  that  it  is  impossible 
to  install  a  methane  monitor  on  the  1950- 
model  Jeffrey  bottom  cutting  machine 
due  to  the  nature  of  the  electric 
components  and  lack  of  area  on  the 
machine  itself. 

3.  In  addition,  petitioner  states  that  no 
methane  has  ever  been  detected  in  the 
seam. 

4.  As  an  alternate  method,  petitioner 
proposes  to  use  a  hand-held  methane 
spotter  to  test  for  methane  every  five 
minutes  when  cutting  coal. 


5.  For  these  reasons,  petitioner 
requests  a  modification  of  the  standard. 

Request  for  Conunents 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards.  Regulations  and 
Variances.  Mine  Safely  and  Health 
Administration.  Room  627,  4015  Wilson 
Boulevard.  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before  July 
13, 1987.  Copies  of  the  petition  are 
available  for  inspection  at  that  address. 

D^jed^^une  1. 1987. 
Patricia  W.  Sitvey. 

AsstM:iate  Assistant  Secretary  for  Mine 

Safety  and  Health. 

fFR  Doc.  87-1,1496  Filed  6-11-87;  8:45  amj 
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IDocket  No,  M-87-119-C1 

Gordon  Coal  Co.;  Petition  tor 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Gordon  Coal  Company.  HC-73.  Box 
415.  Barbourville,  Kentucky  40906  has 
filed  a  petition  to  modify  the  application 
of  30  CFR  75.313  (methane  monitor)  to 
its  Mine  No.  4  (ID  No.  15-15347),  its 
Mine  No.  5  (ID  No.  15-15805)  and  its 
Mine  No.  6  (ID.  No.  15-15988)  all 
located  in  Knox  County,  Kentucky.  The 
petition  is  filed  under  section  101(c)  of 
the  Federal  Mine  Safety  and  Health  Act 
of  1977. 

A  summary  of  the  petitioners 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  a  methane  monitor  be 
installed  on  any  electric  face  cutting 
equipment,  continuous  miner,  longwall 
face  equipment  and  loading  machine 
and  shall  be  kept  operative  and  properly 
maintained  and  frequently  tested. 

2.  I*etitioner  states  that  no  methane 
has  been  detected  in  the  mine  The  three 
wheel  tractors  are  permissible  DC 
powered  machines,  with  no  hydraulics. 
The  bucket  is  a  drag  type,  where 
approximately  30-40*  of  the  coal  is 
hand  loaded.  Approximately  20%  of  the 
time  that  the  tractor  is  in  use.  it  is  used 
as  a  man  trip  and  supply  vehicle. 

3.  As  an  alternate  method,  petitioner 
proposes  to  use  hand  held  continuous 
oxygen  and  methane  monitors  in  lieu  of 
methane  monitors  on  three  wheel 
tractors.  In  further  support  of  this 
request,  petitioner  states  that: 

(a)  Each  three  wheel  tractor  will  be 
equipped  with  a  hand  held  continuous 
monitoring  methane  and  oxygen 


detector  and  all  persons  will  be  trained 
in  the  use  of  the  detector; 

(b)  A  gas  test  will  be  performed,  prior 
to  allowing  the  coal  loading  tractor  in 
the  face  area,  to  determine  the  methane 
concentration  in  the  atmosphere.  The  air 
quality  will  be  monitored  continuously 
after  each  trip,  provided  the  elapse  time 
between  trips  does  not  exceed  20 
minutes.  This  will  provide  continuous 
monitoring  of  the  mine  atmosphere  for 
methane  to  assure  any  undetected 
methane  buildup  between  trips; 

(c)  If  one  percent  of  methane  is 
detected,  the  operator  will  manually 
deenergize  his/her  battery  tractor 
immediately.  Production  will  cease  and 
will  not  resume  until  the  methane  level 
is  lower  than  one  percent; 

(d)  A  spare  continuous  monitor  will  be 
available  to  assure  that  all  coal  hauling 
tractors  will  be  equipped  with  a 
continuous  monitor 

(e)  Each  monitor  will  be  removed  from 
the  mine  at  the  end  of  the  shift,  and  will 
be  inspected  and  charged  by  a  qualified 
person.  The  monitor  will  also  be 
calibrated  monthly;  and 

(f)  No  alterations  or  modifications  will 
be  made  in  addition  to  the 
manufacturer's  specifications. 

4.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before  July 
13, 1987.  Copies  of  the  petition  are 
available  for  inspection  at  that  address. 

Dated:  June  3, 1987. 
Patricia  W.  Silvey. 

Associate  Assistant  Secretary  for  Mine 
Safety  and  Health. 

(FR  Doc.  87-13499  Filed  6-11-87;  8:45  am] 
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IDocket  No.  M-87-48-C1 

Mingo  Coal  Co.,  Inc.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Mingo  Coal  Company.  Inc..  Route  4, 
Box  178,  Corbin,  Kentucky  40701  has 
filed  an  amendment  to  a  petition  for 
modification.  On  March  2, 1987.  Mingo 
Coal  Company,  Inc.,  submitted  a  petition 
to  modify  the  application  of  30  CFR 
75.313  (methane  monitor)  to  its  Mine  No. 


3  (I.D,  No,  15-15213)  and  its  Mine  No.  4 
(ID.  No.  15-15811)  both  located  in 
Whitley  County,  Kentucky.  On  March  2, 
1987,  MSHA  published  notice  of  the 
petition  in  the  Federal  Register  (52  FR 
9974),  allowing  interested  parties  30 
days  to  submit  comments.  On  April  18, 
1987,  petitioner  submitted  a  request  to 
amend  the  originally  submitted  petition 
for  modification  to  include  its  new  Mine 
No.  5  (I.D.  No.  15-15932)  located  in 
Whitley  County,  Kentucky,  The 
amendment  is  filed  under  section  101(c) 
of  the  Federal  Mine  Safety  and  Health 
Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  a  methane  monitor  be 
installed  on  any  electric  face  cutting 
equipment,  continuous  miner,  longwall 
face  equipment  and  loading  machine 
and  shall  be  kept  operative  and  propeHy 
maintained  and  frequently  tested. 

2.  Petitioner  states  that  no  methane 
has  been  detected  in  the  mine.  The  tiiree 
wheel  tractors  are  permissible  DC 
powered  machines,  with  no  hydraulics. 
The  bucket  is  a  drag  type,  where 
approximately  30-40%  of  the  coal  is 
hand  loaded.  Approximately  20%  of  the 
time  that  the  tractor  is  in  use.  it  is  used 
as  a  man  trip  and  supply  vehicle. 

3.  As  an  alternate  method,  petitioner 
proposes  to  use  hand  held  continuous 
oxygen  and  methane  monitors  in  lieu  of 
methane  monitors  on  three  wheel 
tractors.  In  further  support  of  this 
request,  petitioner  states  that: 

(a)  Each  three  wheel  tractor  will  be 
equipped  with  a  hand  held  continuous 
monitoring  methane  and  oxygen 
detector  and  all  persons  will  be  trained 
in  the  use  of  the  detector; 

(b)  A  gas  test  will  be  performed,  prior 
to  allowing  the  coal  loading  tractor  in 
the  face  area,  to  determine  the  methane 
concentration  in  the  atmosphere.  The  air 
quality  will  be  monitored  continuously 
after  each  trip,  provided  the  elapse  time 
between  trips  does  not  exceed  20 
minutes.  This  will  provide  continuous 
monitoring  of  the  mine  atmosphere  for 
methane  to  assure  any  undetected 
methane  buildup  between  trips; 

(c)  If  one  percent  of  methane  is 
detected,  the  operator  will  manually 
deenergize  his/her  battery  tractor 
immediately.  Production  will  cease  and 
will  not  resume  until  the  methane  level 
is  lower  than  one  percent: 

(d)  A  spare  continuous  monitor  will  be 
available  to  assure  that  all  coal  hauling 
tractors  will  be  equipped  with  a 
continuous  monitor; 

(e)  Each  monitor  will  be  removed  from 
the  mine  at  the  end  of  the  shift,  and  will 
be  inspected  and  charged  by  a  qualified 


person.  The  monitor  will  also  be 
calibrated  monthly;  and 

(f)  No  alterations  or  modifications  will 
be  made  in  addition  to  the 
manufacturer's  specifications. 

4.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  amendment 
to  the  petition  for  modification  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627.  4015  Wilson 
boulevard,  Ariington.  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before  July 
13. 1987.  Copies  of  the  amendment  and 
the  original  petition  for  modification  are 
available  for  inspection  at  that  address. 

Dated:  June  3, 1987. 
Patricia  W.  Silvey, 

Associate  Assistant  Secretary  for  Mine 
Safety  and  Health. 

(FR  Doc.  87-13500  Filed  6-11-87;  a-45  amJ 
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f  Docket  No.  M-87-115-C] 

Peabody  Coal  Co.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Peabody  Coal  Company,  1951  Barrett 
Court,  P.O.  Box  1990,  Henderson, 
Kentucky  42420-1990  has  filed  a  petition 
to  modify  the  application  of  30  CFR 
75.1403-6(b)(3)  (criteria— self-propelled 
personnel  carriers)  to  its  Sinclair 
Underground  Mine  No.  2  (I.D.  No.  15- 
07166)  located  in  Muhlenberg  County. 
Kentucky.  The  petition  is  filed  under 
section  101(c)  of  the  Federal  Mine  Safety 
andHealth  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  each  track-mounted 
self-propelled  personnel  carrier  be 
equipped  with  properly  installed  and 
well-maintained  sanding  devices. 

2,  Petitioner  states  that  application  of 
the  standard  would  result  in  a 
diminution  of  safety  to  the  miners 
affected  because  the  mine  is  damp  with 
some  water  on  the  track.  During  the 
summer  months,  water  drips  from  the 
top  and  moisture  is  in  the  air,  which 
causes  factory  sanders  to  become 
inoperative.  There  is  a  problem  with 
bent  linkage  with  factorj'  sanders.  In 
addition,  factory  sanders  may  appear  to 
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be  working  while  not  applying  ample 
sand  to  the  track. 

3.  As  an  alternate  method,  petitioner 
proposes  to  install  sand  boxes  on  each 
end  of  the  track-mounted  self-propelled 
personnel  carriers.  The  sand  boxes  will 
be  checked  and  maintained  prior  to 
each  shift.  Sand  will  be  applied  directly 
to  the  track  by  mechanical  device. 

4.  For  these  reasons,  petitioner 
requests  a  modification  of  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards.  Regulations  and 
Variances.  Mine  Safety  and  Health 
Administration.  Room  627.  4015  Wilson 
Boulevard.  Arlington.  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before  July 
13. 1987.  Copies  of  the  petition  are 
available  for  inspection  at  that  address. 

Dated;  lune  1,  1987. 
Patricia  W.  Silvey. 

Associate  Assistant  Secretary  for  Mine 
Safety  and  Health. 
\W.  Doc.  87-13501  Filed  6-11-87:  8:45  am) 
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Occupational  Safety  and  Healtti 
Administration 

Alaska  State  Standards:  Approval 
1.  Background 

Part  -1953  of  Title  29.  Code  of  Federal 
Regulations  prescribes  procedures  under 
section  18  of  the  Occupational  Safety 
and  Health  Act  of  1970  (hereinafter 
called  the  Act)  by  which  the  regional 
Administrator  for  Occupational  Safety 
and  Health  (hereinafter  called  the 
Regional  Administrator)  under  a 
delegation  of  authority  from  the 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health 
(hereinafter  called  the  Assistant 
Secretary)  (29  CFR  1953.4)  will  review 
and  approve  standards  promulgated 
pursuant  to  a  State  plan  which  has  been 
approved  in  accordance  with  section 
18(c)  of  the  Act  and  29  CFR  Part  1902. 
On  August  10. 1973.  notice  was 
published  in  the  Federal  Register  (38  FR 
21628)  of  the  approval  of  the  Alaska 
plan  and  the  adoption  of  Subpart  R  to 
Part  1952  containing  the  decision. 

The  Alaska  plan  provides  for  the 
adoption  of  State  standards  which  are  at 
least  as  effective  as  comparable  Federal 
standards  promulgated  under  section  6 
of  the  Act.  Section  1953.20  provides  that 
where  any  alteration  in  the  Federal 
program  could  have  an  adverse  impact 
on  the  at  least  as  effective  status  of  the 


State  program,  a  program  change 
supplement  to  a  Slate  plan  shall  be 
required. 

In  response  to  Federal  standards 
changes,  the  state  has  submitted  by 
letter  dated  December  8. 1986,  from  Judy 
Knight.  Acting  Commissioner,  to  James 
W.  Lake.  Regional  Administrator,  and 
incorporated  as  part  of  the  plan.  State 
standards  amendments  comparable  to 
29  CFR  1910.95.  Occupational  Noise 
Exposure.  Hearing  Conservation 
Amendment,  as  published  in  the  Federal 
Register  (46  FR  4161)  on  January  16. 
1980,  and  subsequently  amended  on 
August  21.  1981  (46  FR  42622), 
September  11,  1981  (46  FR  45333). 
August  13. 1982  (47  FR  35189).  March  8. 
1983  (48  FR  9738).  and  June  28.  1983  (48 
FR  29687).  The  State's  original  standards 
were  adopted  on  November  18, 1982  and 
December  6. 1983.  Regional  review  of 
the  State's  standards  revealed  technical 
errors  which  the  Stale  corrected  by  the 
adoption  of  changes  on  April  15, 1985. 
and  by  administratively  correcting 
editorial  errors. 

These  State  standards,  which  are 
contained  in  AAC  040.0104. 
Occupational  Noise  Exposure,  were 
promulgated  after  public  notice  under 
authority  vested  by  AS  18.60.020  to  Jim 
Robison,  Commissioner,  and  became 
effective  March  20, 1983:  February  19, 
1984:  and  June  9, 1985.  The  State 
incorporated  modifications  consisting  of 
defining  coverage  for  seasonal 
employees,  and  deleting  the  phrase  the 
employer  shall  throughout  the  standard, 
as  the  employer's  responsibilities  are 
spelled  out  in  Alaska's  State  Statutes. 
Section  18.075.  Safe  Employment. 

2.  Decision 

The  above  State  standards  have  been 
reviewed  and  compared  with  the 
relevant  Federal  standards.  OSHA  has 
determined  that  the  differences  between 
the  State  and  Federal  standards  are 
minimal  and  that  the  standards  are  thus 
substantially  identical.  OSHA  therefore 
approves  these  standards. 

3.  Location  of  Supplement  for  Inspection 
and  Copying 

A  copy  of  the  standards  supplement, 
along  with  the  approved  plan,  may  be 
inspected  and  copied  during  normal 
business  hours  at  the  following 
locations:  Office  of  Regional 
Administrator.  Occupational  Safety  and 
Health  Administration.  Room  6003, 
Federal  Office  Building,  909  First 
Avenue.  Seattle,  Washington  98174; 
State  of  Alaska,  Department  of  Labor. 
Office  of  the  Commissioner.  Juneau, 
Alaska  99802:  and  the  OfTice  of  State 
Programs,  Room  N-3476,  200 


Constitution  Avenue  NW.,  Washington. 
DC  20210. 

4.  Public  Participation 

Under  29  CFR  1953.2(c),  the  Assistant 
Secretary  may  prescribe  alternative 
procedures  to  expedite  the  review 
process  or  for  other  good  cause  which 
may  be  consistent  with  applicable  laws. 
The  Assistant  Secretary  finds  that  good 
cause  exists  for  not  publishing  the 
supplement  to  the  Alaska  State  plan  as 
a  proposed  change  and  making  the 
regional  Administrator's  approval 
effective  upon  publication  for  the 
following  reason: 

The  standards  were  adopted  in 
accordance  with  the  procedural 
requirements  of  State  law  which 
included  public  comments  and  further 
public  participation  would  be 
repetitious. 

This  decision  is  effective  June  12. 1987. 
(Sec.  18.  Pub.  L  91-596.  84  Slat.  1606  (29 
U.S.C.  667)) 

Signed  at  Seattle.  Washington,  this  Z7th 
day  of  April  1987. 

Carl  A.  Halgr«D, 

Acting  Regional  Administrator. 

[FR  Doc.  87-13502  Filed  6-11-87;  8:45  am) 
atLUNQCOOC  «StO-2«-M 
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Zurn  Industries,  Inc.;  Grant  of  Variance 

AGENCV:  Occupational  Safety  and 
Health  Administration.  Labor. 

action:  Grant  of  Variance. 

summary:  This  notice  announces  the 
grant  of  variance  to  Zurn  Industries. 
Inc..  from  the  boatswains  chair 
requirements  prescribed  in  29  CFR 
1926.451(1)(5)  and  the  personnel  hoist 
requirements  prescribed  in  29  CFR 
1926.552(c)(1).  (c)(2).  (c)(3).  (c)(4).  (c)(8). 
(c)(13),  (c)(14)(i)and(c)(16). 
date:  The  effective  date  of  the  variance 
is  June  12. 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 
JaniL's  j.  Concannon.  Director.  Office  of 
Variance  Determination. 
Occupational  Safety  and  Health 
Administration,  U.S.  Department  of 
Labor.  200  Constitution  Avenue.  NW., 
Room  N3653.  Washington.  DC  20210 
or  the  following  Regional  Offices: 
U.S.  Department  of  Labor.  Occupational 
Safety  and  Health  Administration,  16- 
18  North  Street,  1  Dock  Square 
Building.  4th  Floor.  Boston. 
Massachusetts  02109 
U.S.  Department  of  Labor.  Occupational 
Safety  and  Health  Administration, 


1515  Broadway.  (1  Astor  Plaza),  Room 
3445,  New  York,  New  York  10036 
U.S.  Department  of  Labor.  Occupational 
Safety  and  Health  Administration. 
Gateway  Bwilding.  Suite  2100.  3535 
Market  Street.  Philadelphia. 
Pennsylvania  19104 
U.S.  Department  of  Labor,  Occupational 
Safety  and  Health  Administration. 
1375  Peachtree  Street.  NE.,  Suite  587. 
Atlanta,  Georgia  30367 
U.S.  Depariment  of  Labor,  Occupational 
Safety  and  Health  Administration.  230 
South  Dearborn  Street,  32nd  Floor. 
Room  3244.  Chicago.  Illinois  60604 
U.S.  Department  of  Labor,  Occupational 
Safety  and  Health  Administration,  525 
Griffin  Square  Building.  Room  602, 
Dallas,  Texas  75202 
U.S.  Department  of  Labor,  Occupational 
Safety  and  Health  Administration,  911 
Walnut  Street,  Room  406.  Kansas  City. 
Missouri  64106 
U.S.  Department  of  Labor,  Occupational 
Safety  and  Health  Administration. 
Federal  Building.  Room  1554,  1961 
Stout  Street,  Denver,  Colorado  80294 
U.S.  Department  of  Labor,  Occupational 
Safety  and  Health  Administration, 
11349  Federal  Building,  450  Golden 
Gate  Avenue,  Post  Office  Box  36017. 
San  Francisco.  California  94102 
U.S.  Department  of  Labor,  Occupational 
Safety  and  Health  Administration, 
Federal  Office  Building.  Room  6003, 
909  First  Avenue,  Seattle,  Washington 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Zurn  Industries.  Inc..  (the  Applicant), 
405  North  Reo  Street,  Tampa,  Florida 
33609,  has  made  application  pursuant  to 
section  6{d)  of  the  Occupational  Safety 
and  Health  Act  of  1970  (29  U.S.C.  655) 
and  29  CFR  1905.11  for  a  permanent 
variance  from  the  boatswain's  chair 
requirements  in  29  CFR  1926.451(1)(5) 
and  the  personnel  hoist  requirements  in 
29  CFR  1928,552  (c)(1),  (c)(2),  (c)(3).  (c)(4). 
(c)(8).  (c)(13),  (c)(l4)(i)  and  (c)(16).  Those 
provisions  are  discussed  below. 

The  facilities  covered  by  the 
application  are  the  Applicant's  present 
and  future  construction  projects  in 
States  under  Federal  jurisdiction  where 
the  erection,  maintenance  and 
modification  of  chimneys,  towers  and 
similar  work  occur. 

Notice  of  the  application  was 
published  in  the  Federal  Register  on 
January  2. 1987  (52  FR  184),  The  notice 
invited  interested  persons,  including 
affected  employers  and  employees,  to 
submit  written  data,  views,  and 
arguments  regarding  the  grant  or  denial 
of  the  variance  requested.  In  addition, 
affected  employers  and  employees  were 


22553 


notified  of  their  right  to  request  a 
hearing  on  the  variance  application.  The 
only  comment  letter  was  received  form 
Bernard  J.  Colleran,  a  certified  safety 
professional.  The  issues  raised  by  that 
letter  are  discussed  below. 

II.  Facts 

The  Applicant  constructs,  modifies 
and  maintains  reinforced  concrete 
cooling  towers,  chimneys  and  related 
structures.  These  activities  involve  the 
transportation  of  personnel  and  material 
to  and  from  an  elevated  work  platform, 
which  is  located  inside  the  structure. 
Prior  to  installing  the  work  platform  a 
concrete  foundation  approximately  40  to 
50  feet  high  must  be  cast.  The  platform, 
which  is  assembled  at  ground  level,  is 
suspended  by  chains  from  umbrella 
beams  which  are  part  of  the  derrick 
system.  When  the  derricks  are  raised, 
the  work  platform  is  lifted  off  the  steel 
form  system  and  the  concrete  wall  itself. 
Once  raised  to  the  desired  level, 
normally  six  to  ten  feet  per  lift,  the 
platform  is  reconnected  to  the  derrick 
umbrella  system.  Before  raising  the 
derrick,  employees  use  the  scaffold 
located  inside  the  shell  of  the  structure 
below  the  work  platform  to  strip  the 
form,  so  the  form  can  be  used  to  cast  the 
next  section.  A  scaffold,  located  on  the 
outside  shell  of  the  structure  is  used  by 
employees  for  placing  concrete  and 
finishing  the  outer  portion  of  the  shell. 

Structures  constructed  by  the 
Applicant  often  taper  as  they  rise.  This 
feature  contributes  essentia!  stability  to 
the  structures,  but  makes  it  necessary  to 
modify  the  work  platform  to  fit  the 
tapering  chimney  as  the  work  progresses 
and  to  adjust  the  scaffold  to  fit  the 
circumference  of  the  structure. 

In  order  to  transport  employees  and 
materials,  the  Applicant  installs  a  hoist 
system  which  runs  the  cage  or  concrete 
bucket  to  and  from  a  work  platform 
located  inside  the  structure.  A  hoist 
engine  located  and  corvtrolied,  normally 
outside  the  structure  powers  the  system. 
The  rope  spools  off  the  hoist  drum, 
enters  the  structure  and  passes  through 
a  footblock  which  changes  the  rope 
direction  from  horizontal  to  vertical.  The 
rope  is  then  routed  through  the  ovehead 
sheaves,  which  are  supported  by  a 
cathead,  and  connected  to  the  cage.  The 
cathead  is  fastened  to  the  uppermost 
portion  of  the  derrick  and  moves 
upward  as  the  derrick  is  raised.  Two 
guide  cables  are  suspended  from  the 
cathead  to  prevent  swaying  and  rotation 
of  the  cage  and  to  provide  support  upon 
which  safety  clamps  can  activate  and 
grip  if  the  hoist  rope  breaks.  The 
Applicant  places  a  headache  ball  on  the 
rope  end  fitting  directly  above  the  cage 
to  counterbalance  the  rope's  weight 


between  the  cathead  sheaves  and  the 
footblock.  For  lifting  material  to  the 
work  platform,  the  personnel  cage  is 
usually  disconnected  from  the  main 
hoist  line  below  the  headache  ball  and  a 
concrete  bucket  or  hopper  is  used.  The 
cage  is  occasionally  used  to  transport 
reinforcing  bars  and  other  materials  to 
the  work  platform.  Compliance  with  the 
safety  factors  and  other  precautions 
required  by  the  pertinent  provisions  of 
§  1926.552(c),  Personnel  Hoists,  ensures 
that  the  material  hoisting  does  not 
endanger  employees. 

Safety  features,  such  as  limit  switches 
to  prevent  overtravel  by  the  cage,  are 
incorporated  in  the  hoist  control  to 
ensure  that  the  highest  level  of 
employee  safety  is  maintained. 
Employees  located  at  the  bottom  of  the 
structure  are  protected  from  falling 
material  during  hoisting  and  overhead 
activities  by  canopies  and  shields. 
Section  1926.552(c)  sets  forth  the 
requirements  for  personnel  hoists. 
OSHA  believed,  at  the  time  these 
provisions  were  adopted,  that 
compliance  with  these  provisions  would 
ensure  that  employees  were  hoisted 
safely.  This  standard,  however,  does  not 
provide  specific  safety  requirements  for 
hoisting  personnel  to  and  from  work 
platforms  and  scaffolds  which  taper  and 
are  constantly  being  relocated.  In 
addition,  the  Applicant  states  that 
requiring  compliance  with 
§§  1926.552(c)(1)  and  (c)(2),  which 
regulate  enclosures  of  hoist  towers 
constructed  outside  and  inside 
structures,  would  expose  the  Applicant's 
employees  to  a  significant  risk  of  injury 
and  death  from  fall  hazards  as  they 
attempt  to  compensate  for  tapering  by 
adding  bracing  and  other  supports  to 
connect  the  work  platform  and  scaffold 
with  the  structure. 

For  example,  §  1926.552(c)(1)  requires 
that  hoist  towers  located  outside  a 
structure  to  be  enclosed  for  the  full 
height  on  the  side  or  sides  used  for 
entrance  to  and  exit  from  the  structure. 
According  to  the  Applicant,  it  is 
impractical  and  hazardous  to  locate  a 
hoist  tower  outside  small  diameters  and 
tapered  stacks,  chimneys  or  shaft 
structures,  because  it  becomes 
increasingly  difficult  to  provide  safe 
access  from  an  outside  hoist  lower 
either  to  the  structure  or  fo  the  movable 
scaffolds  used  in  constructing  the 
chimney  liner  as  a  structure  rises.  Also, 
the  Applicant  notes  that  a  hoist  tower 
must  be  kept  higher  than  the  structure 
under  construction.  Consequently,  the 
extension  of  an  outside  hoist  tower 
would  expose  the  employees  to 
potentially  dangerous  wind  conditions. 
The  difficulties  experienced  in  guying. 
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erecting  and  bracing  the  hoist  tower 
would  also  potentially  endanger 
employees. 

Section  1926.552(c)(2)  requires  that 
hoist  towers  located  inside  a  structure 
be  enclosed  on  all  four  sides  throughout 
the  height  of  the  structure.  The 
Applicant  states  that  it  would  be 
hazardous  for  it  to  erect  and  brace  a 
hoist  tower  inside  a  structure.  Indeed,  it 
would  effectively  bar  use  of  critical 
design  features  and  the  construction  of 
small  diameter  or  tapered  structures  or 
structures  which  have  sub-levels, 
because  the  structures  have  insufficient 
room  for  hoist  towers.  Also,  the 
Applicant  states  that  the  necessity  for 
clearing  the  reinforced  steel  which 
projects  above  the  chimney  work  level 
as  construction  progresses  compounds 
the  access  problems.  Therefore,  the 
Applicant  states  that  it  cannot  comply 
with  the  personnel  hoist  requirements  of 
§§  1926.552(c)(1)  and  (c)(2). 

In  addition,  the  Applicant  states  that 
it  would  be  inappropriate  for  OSHA  to 
require  compliance  with  certain  other 
requirements  presented  in  §  1926.552(c) 
which  would  conflict  with  the  proposed 
provisions  of  the  variance.  The 
additional  requirements  from  which  a 
variance  is  sought  are:  S  1926.552(c)(3), 
anchoring  the  hoist  tower  to  the 
structure:  §  1928.552(c)(4),  hoist-way 
doors  or  gates:  §  1926.552(c)(8), 
electrically  interlocking  entrance  doors 
or  gates  to  the  hoistway  and  cars; 
§  1926.552(c)(13).  emergency  stop 
switched  located  in  the  can 
§  1926.552(c)(14)(i).  using  a  minimum  of 
two  wire  ropes  for  drum  type  hoisting: 
§  1926.552(c)(14)(iii).  wire  rope  safety 
factors:  and  §  1926.552(c)(16). 
specifications  for  personnel  hoist 
construction,  safety  devices  and 
assembly. 

Accordingly,  rather  than  construct  a 
hoist  tower  in  the  manner  required  by 
§  1926.552(c)(1)  or  §1926.552(c)(2).  the 
Applicant  proposes  to  use  the 
ropeguided  hoist  system  described 
herein  to  transport  employees  to  and 
from  ftie  elevated  work  platform. 

In  addition,  the  Applicant  states  that 
it  is  occasionally  necessary  to  transport 
employees  to  and  from  a  bracket 
scaffold  on  the  outside  of  an  existing 
structure  during  flue  installation  or 
repair  work,  or  transport  employees  to 
and  from  an  elevated  scaffold  when  the 
structure  has  a  small  or  tapering 
diameter.  In  those  circumstances,  the 
use  of  a  personnel  cage  would  be  unsafe 
because  the  employees  would  not 
properly  reach  the  work  involved.  The 
Applicant  proposes  to  raise  and  lower 
employees  on  a  work  platform,  where 
space  permits,  or  in  a  boatswain's  chair 
when  it  is  not  feasible  to  use  the  cage  or 
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work  platform.  Under  the  Applicant's 
proposal,  when  the  use  of  boatswain's 
chair  is  necessary,  the  cage  or  work 
platform  will  be  disconnected  from  the 
hoisting  cable  and  a  work  platform  or 
boatswain's  chair  will  be  securely 
attached  in  its  place.  Hoisted  employees 
will  wear  safety  belts  attached  to 
appropriate  lifelines  which  are  secured 
to  the  rigging  at  the  top  and  to  a  weight 
at  the  bottom  in  order  to  maximize 
stability  and  further  ensure  employee 
safety. 

Under  the  terms  of  5l926.451(l)(5). 
employers  are  required  to  provide  and 
enforce  the  use  of  a  block  and  falls  with 
a  boatswain's  chair.  The  primary 
purpose  of  the  standard  is  to  provide  an 
employee  who  is  suspended  in  a 
boatswain's  chair  with  a  safe  method 
for  controlling  ascent,  descent  and 
stopping  locations.  Indeed,  the 
Applicant  notes  that  a  block  and  falls  is 
very  difficult  or  impossible  to  operate  on 
a  structure  over  200  feet  tall.  Therefore, 
the  Applicant  proposes  to  substitute  a 
hoisting  cable,  operated  from  the  hoist 
machine,  for  the  block  and  falls  required 
by  §1926.451(11(5). 

The  Applicant  submitted  detailed 
specifications  and  drawings,  which 
decribe  how  the  components  and  safety 
devices  provided  in  the  special 
workmen's  hoist  system  will  function  to 
protect  the  safety  of  employees 
transported  in  a  cage,  work  platform  or 
boatswain's  chair.  The  Applicant  also 
submitted  suggested  terms  for  a 
variance  order,  based  on  previous 
variance  grants,  the  circumstances  of  its 
application  and  discussions  with  OSHA 
personnel. 

As  stated  above,  the  agency  received 
a  comment  from  Bernard  J.  Colleran,  a 
Certified  Safety  Professional,  in 
response  to  the  Federal  Register  notice 
of  the  Zum  Industries,  Inc.  variance 
application. 

Mr.  Colleran  expressed  concern 
regarding  several  aspects  of  the 
variance  request.  For  example,  Mr. 
Colleran  took  issue  with  the  notice  of 
application  where  it  stated  that 
§1926.552(c)  did  ".  .  .  not  provide 
specific  requirements  for  hoisting 
personnel  to  and  from  an  elevated  work 
platform."  OSHA  agrees  with  Mr. 
Colleran  that  §1926.552(c)  provides 
specifications  for  hoist  apparatus.  The 
Agency  intended  simply  to  indicate  that 
these  requirements  do  not  cover  the 
specific  circumstances  under  which  the 
Applicant  operates.  Indeed,  it  is  the 
inapplicability  of  the  existing  standards 
which  makes  it  necessary  for  the 
Applicant  and  other  chimney 
construction  companies  to  seek 
variances. 


Furthermore,  Mr.  Colleran  noted  that, 
while  there  were  circumstances  under 
which  the  variance  would  be  needed, 
Zum  Industries  would  have  some 
projects  where  it  would  be  feasible  to 
follow  81926.552(c).  Therefore.  Mr. 
Colleran  suggested  that  OSHA  restrict 
the  variance  so  that  it  would  only  apply 
when  compliance  with  the  standard  was 
shown  to  pose  a  greater  hazard. 

OSHA  notes  that,  since  1973.  nine 
chimney  erection  companies  have 
demonstrated  that  the  hoist  tower 
requirements  of  §  1926.552(c)  create 
access  problems  and  pose  dangers  for 
chimney  workers.  Those  companies 
have  received  variances  from  the 
personnel  hoist  requirements  of 
§1926.552(c)  under  which  they  use, 
effectively,  the  same  apparatus  and 
procedures  that  the  Applicant  proposes 
to  use.  In  particular,  the  technology 
which  the  Applicant  proposes  to  use  has 
already  been  approved  by  OSHA  in 
variances  granted  to  Rust  Engineering, 
et  al.  (38  FR  8545,  April  3, 1973)  and 
Union  Boiler  Company  (50  FR  40627. 
October  4, 1985). 

OSHA  held  numerous  meetings  with 
representatives  of  the  chimney 
construction  industry  to  assist  them  in 
complying  with  the  terms  of  their 
variances  and  the  pertinent  OSHA 
standards  through  improved  equipment, 
procedures  and  training.  The  industry 
conducted  tests,  at  OSHA's  request, 
which  demonstrated  the  reliability  of  the 
technology  employed  under  the 
variances.  Therefore,  the  Agency 
believes  that  there  is  adequate 
precedent  for  issuing  this  variance 
without  restricting  its  application. 

OSHA  has  not,  however,  simply 
ratifed  the  findings  made  regarding 
previous  variance  applications.  The 
Agency  has,  for  example,  evaluated  the 
chimney  erection  methods  proposed  for 
incorporation  in  the  variance  order  and 
observed  them  in  use  during  the 
variance  investigation  at  one  of  Zurn's 
chimney  construction  sites.  OSHA 
determined  that  those  methods  are 
generally  consistent  with  safe  industry 
practice.  Insofar  as  OSHA  determined 
that  the  proposed  requirements  did  not 
adequately  protect  employee  safety,  the 
Agency  set  the  terms  of  the  variance 
order  to  require  the  necessary  additional 
safeguards. 

The  Applicant  states  that  it  is  safe 
and  appropriate  to  use  this  rope-guided 
hoisting  system  on  small  diameter 
chimneys.  When  constructing  larger 
chimneys,  the  Applicant  notes  it  will 
normally  continue  to  use  an  automated 
hositing  system,  for  which  the  Applicant 
has  already  obtained  a  variance  (50  FR 
20145,  May  14, 1985).  This  system  safely 


hoists  employees  using  the  most 
advanced  technology  and  equipment  for 
larger  chimneys  where  conventional 
personnel  hoists  would  be  infeasible  or 
more  dangerous. 

The  commenter  also  recommends  that 
the  equipment  comply  with  the 
specifications  outlined  in  the  ANSI 
standard  for  Workmen's  Hoists  (AlO.4- 
1963)  because  the  same  hoisting 
assembly  is  used  to  hoist  personnel  and 
material.  The  Applicant  states,  that  all 
hoisting  will  satisfy  the  pertinent 
requirements  of  §  1926.552(c),  which  set 
more  demanding  requirements,  such  as 
safety  factors,  than  §  1926.552(b), 
Material  hoists.  OSHA  believes  that 
compliance  with  the  pertinent 
requirements  of  §  1926.552(c)  will 
provide  the  necessary  protection  for 
employees.  Therefore,  the  Agency  has 
not  adopted  the  commenter's  suggestion. 

In  addition,  Mr.  Colleran  noted  that 
the  application  does  not  state  that  the 
work  platforms  will  have  a  roof  or  be 
suspended  by  a  closed  shackle 
configuration,  that  the  Applicant  will 
ensure  the  wearing  of  safety  belts 
secured  to  lifelines  or  that  Oie  Applicant 
will  implement  a  uniform  system  of 
regularly  scheduled  inspections  for  all 
components  of  the  hoisting  apparatus. 
OSHA  observes  that  the  Applicant  will 
be  required  to  provide  overhead 
protection  for  scaffold  platforms  under 
the  terms  of  §  1926.451  (a)(16),  from 
which  no  variance  has  been  sought. 
Furthermore,  OSHA  determined  that  the 
shackle's  configuration  has  been 
addressed  with  appropriate  specificity 
in  section  4(e)  of  the  order,  and  that  the 
necessary  inspections  are  already 
required  under  the  terms  of 
§§  1926.20(b)(2)  and  (b)(3)  and 
§  1926.552(c)(15). 

III.  Decision  - 

Section  1926.552(c)  sets  forth  the 
requirements  for  the  use  of  personnel 
hoists.  OSHA  determined,  however,  that 
the  standard  does  not  include  pertinent 
safety  requirements  for  hoisting 
personnel  to  and  from  an  elevated  work 
platform  during  the  construction  of 
certain  chimney  or  shaft  structures  and 
does  contain  other  requirements  which 
are  inapplicable  to  chimney 
construction.  As  a  consequence,  the 
Applicant  is  unable  to  comply  with 
certain  sections  of  the  standard  and 
lacks  the  necessary  regulatory  guidance 
to  protect  employee  safety  and  health. 

The  Applicant  demonstrated,  through 
the  submission  of  its  variance 
application  and  supporting  data,  that 
compliance  with  the  specified  hoist 
tower  requirements  is  infeasible  and 
hazardous.  For  exemple,  a  hoist  tower 
inside  a  chimney  or  tower  would  be 
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incompatible  with  the  design  and  the 
use  of  scaffolding.  Also,  the  space 
within  a  small  diameter  or  tapering 
chimney  is  not  large  enough  or 
configured  so  that  it  can  accommodate  a 
hoist  tower.  Moreover,  an  outside  hoist 
tower  exposes  the  employees  to 
additional  fall  hazards  because  they 
need  to  install  extra  bridging  and 
bracing  between  the  hoist  tower  and  the 
tapered  chimney  or  stack  structures. 

OSHA  determined,  however,  that  the 
wire  rope  safety  factors  presented  in 
§  1926.552(c)(14)(iii}  provide  the 
necessary  guidance  for  the  operation  of 
the  Applicant's  proposed  hoisting 
system.  Therefore,  the  Agency  denies 
the  various  request  insofar  as  it  involves 
§  1926.552(c)(14)(iii). 

Under  the  terms  of  §  1926.451(1)(5) 
employers  are  required  to  provide  and 
enforce  the  use  of  block  and  falls  with  a 
boatswain's  chair  to  provide  a  safe 
means  of  access  and  egress.  The 
Applicant  has  demonstrated  that 
compliance  with  the  block  and  falls 
requirement  is  not  always  feasible.  For 
example,  as  a  rule,  the  block  and  falls 
may  be  used  safely  to  reach  heights  up 
to  200  feet.  Many  chimney  and  stack 
structures  are  over  200  feet  high. 
Therefore,  OSHA  determined  that  a 
properly  controlled  hositing  cable  may 
be  substitutred  for  the  block  and  falls  in 
order  to  safely  hoist  employees  between 
the  ground  and  elevations  over  200  feet. 

On  the  basis  of  the  variance 
application,  supporting  data,  and  the 
variance  investigation,  OSHA  decided 
that  the  procedures  used  by  the 
Applicant  during  the  construction  of  a 
chimney  or  similar  structures  will 
provide  employment  and  places  of 
employment  which  are  as  safe  as  or, 
indeed,  safer  than  those  anticipated  if 
the  Applicant  was  to  comply  with  the 
requirements  of  the  specified  standards. 
Accordingly.  OSHA  determined  that  the 
Applicant  established  a  method  for 
hoisting  personnel  which  results  in  the 
least  hazardous  exposure  to  the 
employee.  Therefore,  Zurn  Industries, 
Inc.  merits  relief  from  the  requirements 
of  29  CFR  1926.451  (1)(5)  and  29  CFR 
1926.552(c)(1),  {c)(2),  (c)(3),  (c)(4],  (c)(8), 
(c)(13),  (c)(14)(i)  and  (c)(16),  which  are 
addressed  herein, 

IV,  Order 

Pursuant  to  the  authority  in  section 
6(d)  of  the  Occupational  Safety  and 
Health  Act  of  1970,  the  Secretary  of 
Labor's  Order  No.  9-83  (48  FR  35736), 
and  29  CFR  Part  1905,  it  is  ordered  that 
Zum  Industries,  Inc.  is  authorized  to: 

(1)  Utilize  a  rope-guided  hoist  system 
to  safely  transport  personnel  between 
the  bottom  landing  and  elevated  work 
platform  during  the  construction  of 


chimneys,  liners  and  similar  work  in  lieu 
of  complying  with  29  CFR  1926.552(c)(1), 
(c)(2),  (c)(3),  {c)(4).  (c)(8),  (c)(13), 
(c)(14}(i)  and  (c)(16).  The  system 
includes  the  hoist  machine,  cage,  safety 
cables,  and  safety  measures,  such  as 
limit  switches  to  prevent  overrun  of  the 
cage  at  the  top  and  bottom  landings  and 
safety  clamps  that  grip  the  safety  cables, 
in  the  event  the  main  hoist  line  fails. 

(2)  Use  a  work  platform  in  accordance 
with  the  terms  of  this  order  to  safely 
transport  personnel  to  and  from  the 
elevated  scaffold  when  constructing 
structures  of  small  diameter  which  will 
not  accommodate  the  rope-guided  case 
system  or  to  safety  transport  employees 
to  and  from  the  bracket  scaffold.  The 
work  platform  shall  be  raised  and 
lowered  by  the  hoisting  cable  used  for 
the  cage. 

(3)  Use  a  boatswain's  chair,  complying 
with  the  terms  of  this  order,  in  situations 
where  the  use  of  a  cage  or  work 
platform  is  infeasible.  A  hoisting  cable 
may  be  used  with  the  boatswain's  chair   . 
where  the  height  of  the  structure 
precludes  the  safe  use  of  the  block  and 
falls  required  by  29  CFR  1926.451(1)(5). 

All  other  applicable  provisions  of  29 
CFR  Part  1910  and  29  CFR  Part  1926  are 
unaffected  by  this  order  and  must  be 
complied  with  in  conjunction  with  the 
terms  of  the  order. 

The  terms  of  the  order  are  as  follows: 

1.  Qualified  Competent  Person 

(a)  A  qualified  competent  person  as 
defined  in  §§  1926.32(0  and  (1)  shall  be 
responsible  for  ensuring  that  the  design, 
maintenance  and  inspection  of  the 
personnel  hoisting  system  comply  with 
this  order  and  the  pertinent 
requirements  in  29  CFR  Part  1926. 

(b)  A  qualified  competent  person  shall 
be  present  at  ground  level  at  all  times 
when  employees  are  being  transported 
to  and  from  the  elevated  work  platform 
to  assist  if  there  is  an  emergency. 

2.  Hoist  Machine 

(a)  Type  of  hoist.  The  hoist  machine 
shall  be  designated  as  a  portable  man 
hoist. 

(b)  Power  up  and  power  down.  The 
hoist  machine  shall  be  a  basemounted 
drum  hoist  designed  so  that  linespeed  is 
controlled.  Power  up  and  power  down 
requirements  are  as  follows: 

(i)  Lowering  by  disengagement  of  the 
driving  components  (free-wheeling) 
shall  not  be  permitted; 

(ii)  The  drive  system  for  the  hoist  shall 
be  continuously  interconnected  through 
a  torque  converter,  mechanical  coupling 
or  equivalent  coupling; 

(iii)  Where  forward/reverse  coupling 
or  shifting  transmission  is  used,  the 
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braking  mechanism  shall  automatically 
apply  when  the  transmission  is  in  the 
neutral  position;  and 

(iv)  Belt  drives  shall  not  be  permitted. 

|c)  ScHirce  of  power.  The  hoist 
machine  may  be  powered  by  an  air. 
electric,  hydraulic  or  internal 
rx)mbustion  drive  mechanism. 

(d)  Constant  pressure  control  switch. 
(i)  The  hoist  shall  be  equipped  with  a 

hand  or  fool  operated  constant  pressure 
control  switch  (deadman  control  switch) 
which  shall  stop  the  hoist  immediately 
upon  release:  and 

(ii)  The  switch  shall  be  provided  with 
appropriate  protection  to  prevent  it  from 
activating  in  the  event  it  is  struck  by 
falling  or  moving  objects. 

(e)  Line  speed  indicator. 

(!)  The  hoist  shall  be  equipped  with  a 
line  speed  indicator  maintained  in  good 
working  order,  and 

(ii)  The  line  speed  indicator  shall  be 
within  clear  view  of  the  hoist  operator 
during  hoisting. 

(f)  Braking  systems.  The  hoist  shall  be 
provided  with  two  independent  braking 
systems  located  on  the  winding  side  of 
the  clutch  or  couplings  (one  automatic 
braking  system  and  one  manual)  each 
capable  of  stopping  and  holding  150 
percent  of  the  maximum  rated  load. 

(g)  Slack  rope  switch.  The  hoist  shall 
be  equipped  with  a  slack  rope  switch  to 
prevent  further  rotation  of  the  hoist 
drum  in  slack  rope  conditions. 

(h)  Frame.  The  hoist  machine  frame 
shall  be  self-supporting,  rigid,  welded 
steel  structure  with  skid  base.  Holding 
brackets  for  anchor  lines,  as  well  as  legs 
for  anchor  bolts,  shall  be  integral 
components  of  the  frame. 

(i)  Location.  The  hoist  machine  shall 
be  located  far  enough  from  the  footblock 
to  obtain  correct  fleet  angle  for  proper 
spooling  of  the  cable  on  the  drum. 

(j)  Drum  and  flange  diameter. 

(i)  The  hoist  shall  have  a  winding 
drum  not  less  than  30  times  the  diameter 
of  the  rope  used:  and 

(ii)  The  flange  diameter  shall  be 
approximately  I'/z  times  the  rope  drum 
diameter. 

(k)  Spooling  of  the  rope.  The  rope 
shall  not  be  spooled  closer  than  two 
inches  from  the  outer  edge  of  the  hoist 
drum  flange. 

(1)  Electrical  system.  All  electrical 
equipment  shall  be  weatherproof. 

(m)  Limit  switches.  The  hoisting 
system  shall  be  equipped  with  limit 
switches  and  related  equipment  which 
will  automatically  prevent  overtravel  of 
the  cage  at  the  top  of  the  supporting 
structure  and  at  the  bottom  of  the 
hoistway  or  lowest  landing  level. 


3.  Methods  of  Operation 

(a)  Operator  Only  trained  and 
experienced  employees  who  are 
knowledgeable  in  the  operation  of  the 
hoist  system  shall  control  the  hoist 
machine. 

(b)  Speed  limitations.  The  hoist  shall 
not  be  operated  at  a  speed  in  excess  of: 

(i)  TOO  ff./min.  when  using  the  work 
platform  or  boatswain's  chair 

(ii)  250  ft./min.  (±10%)  for  the  cage 
when  transporting  employees:  and 

(iii)  Line  speed  for  material  hoisting 
shall  be  maintained  within  the  design 
limitations  of  the  system. 

(c)  Communication. 

(i)  Communication  between  the  hoist 
operator  and  employees  on  all  working 
platforms,  in  the  moving  cage,  or  in  the 
boatswain's  chair,  shall  be  maintained 
by  a  voice  type  intercommunication 
system:  and 

(ii)  When  communication  stops,  is 
interrupted  or  fails,  the  hoisting  motion 
shall  cease  until  safe  movement  is 
ensured 

4.  Hoist  Rope 

(a)  Grade.  Hoisting  wire  rope  shall  be 
extra  improved  plow  steel  or  equivalent 
grade  of  nonrotating  type  or  regular  lay 
rope  with  suitable  swivel. 

(b)  Factor  of  safety.  The  hoist  rope 
shall  maintain  a  factor  of  safetyinot  less 
than  8.9  throughout  its  use  for  hoisting 
personnel  or  material. 

(c)  Size.  The  hoist  rope  shall  be  not 
less  than  one-half  inch  in  diameter. 

(d)  Installation,  removal  and 
replacement. 

(i)  Wire  rope  shall  be  thoroughly 
inspected  before  the  start  of  each  job  or 
new  setup:  and 

(ii)  During  use,  wire  rope  shall  be 
removed  and  replaced  with  new  wire 
rope  if  any  of  the  conditions  described 
in  §  1926.552  {a){3)  for  wire  rope  removal 
or  severe  corrosion  occurs 

Attachments.  The  rope  shall  be 
attached  to  the  cage,  work  platform  or 
boatswain's  chair  by  a  keyed-screwpin 
shackle  or  positive  locking  link. 

(f)  Wire  rope  fastenings.  Where  clip 
fastenings  are  used; 

(i)  Table  H-20  of  i  1928.251  shall  be 
used  to  determine  the  number  and 
spacing  of  clips: 

(ii)  There  shall  be  at  least  three  drop- 
forged  clips  used  at  each  fastening: 

(iii)  Clips  shall  be  installed  with  the 
"U"  of  the  clips  on  deadend  of  rope:  and 

(iv)  Spacing  clip-to-clip  shall  be  six 
times  the  diameter  of  the  rope. 

5.  Footblocks 
(a)  Type  of  block.  The  footblocks  shall 

be: 

(i)  Construction-type  blocks  of  solid 
single-piece  bail  or  an  equivalent  block 


with  roller  bearing  and  a  safety  factor  of 
four  times  the  safe  workload: 

(ii)  Designed  for  the  applied  loading, 
size  and  type  of  rope  being  used: 

(iii)  Designed  with  a  guard  to  ensure 
containment  of  the  rope  within  the 
sheave  groove: 

(iv)  Rigidly  bolted  down;  and 

(v)  Designed  and  installed  so  that  they 
turn  the  moving  rope  to  and  from  the 
horizontal  or  vertical  for  appropriate 
change  of  direction  of  rope  travel. 

(b)  Directional  change.  The  change 
from  the  horizontal  direction  of  the  hoist 
rope  at  the  footblock  to  the  vertical 
direction  shall  be  approximately  90°. 

(c)  Diameter  The  line  diameter  of  the 
footblock  shall  be  not  less  than  24  times 
the  rope  diameter  (Note:  This  diameter 
to  diameter  ratio  for  rope  to  sheave  size 
is  predicated  on  regular  inspection  of 
the  rope  and  immediate  discard  from  the 
system  when  any  one  of  the  conditions 
mentioned  in  S  1928.552(a)(3)  is 
observable.) 

6.  Cathead  and  Sheaves 

(a)  Qmalifed  competent  person.  A 
qualitied  competent  person  shall  be 
reponsihle  for  the  desijjn  and 
maintenance  of  the  cathead  (overhead 
structure). 

(b)  Support  The  cathead  shall  consist 
of  a  wide  flange  beam  or  two  steel 
channel  sections  securely  bolted  to 
back-to-back  to  prevent  spreading. 

(c)  Installation.  All  sheaves  shall 
revolve  on  shafts  which  rotate  on  the 
bearings.  Bearings  shall  be  securely 
mounted  to  maintain  proper  bearing 
position  at  all  times. 

(d)  Sheave  safeguards.  Each  sheave 
shall  be  provided  with  appropriate  rope 
guides  to  prevent  the  hoist  rope  from 
leaving  the  sheave  grooves  in  case  there 
is  abnormal  vibration  or  swing  of  the 
hoist  rope. 

(e)  Diameter.  The  cathead  sheaves 
shall  have  a  minimum  diameter  equal  to 
24  times  the  diameter  of  the  rope  when 
the  rope  travels  on  the  sheave  at  an 
angle  of  90*  (see  note  to  5(c)). 

7.  Guide  Ropes 

(a)  Number  of  cables.  Two  guide 
ropes  (steel  safety  cables  not  less  than 
one-half  inch  in  diameter)  shall  be  fixed 
by  swivels  to  the  cathead  and  shall  be 
free  of  damage  or  defect  at  all  times. 

(b)  Cable  fastening  and  alignment 
tension.  One  end  of  each  cable  shall  be 
securely  and  suitably  fastened  to  the 
overhead  suppoji^with  appn)priate 
tension  applie'dat  the  foundation. 

(c)  Safety  clamps.  Safety  clamps  shall 
be  apprupnately  (iesigned  and 
conslrucied  to  fit  the  guide  ropes. 


(d)  Application  of  tension.  The 
clamping  device  used  for  tension  shall 
be  a  type  thai  will  not  damage  the  ropes. 

(e)  Height.  The  g»iide  ropes  shall  run 
the  height  of  the  structure. 

8.  Cage 

(a)  Construction.  The  cage  shall  be  of 
steel  frame  construction. 

(b)  Floor  The  floor  shall  be  securely 
fastened  in  place  with  a  loading  factor 
of  4. 

(c)  Walls. 

(i)  The  cage  walls  shall  consist  of  14 
gauge  y-i.  inch  expanded  metal  mesh  or 
equivalent:  and 

(ii)  The  walls  shall  cover  the  full 
height  of  the  cage  between  the  floor  and 
the  overhead  covering. 

(d)  Roof.  The  roof  shall  be  sloped  and 
constructed  of  Vfe  inch  alumimum  or 
equivalent. 

(e)  Overhead  weight. 

(i)  An  overhead  weight,  such  as  a 
headache  ball  of  appropriate  weight, 
shall  compensate  for  the  weight  of  the 
hoist  rope  between  the  cathead  and 
footblock.  if  required,  to  prevent  line 
nm:  and 

(it)  fVo\'tsions  shall  be  made  to 
restrain  the  movement  of  the  overhead 
weight  so  that  it  does  not  interfere  with 
the  safe  hoisting  of  personnel. 

(f)  Enclosures  The  cage  shall  be 
permanently  enclosed  on  the  top  and  all 
sides  except  the  entrance  and  exit. 

(g)  Types  ofgatas. 

(i)  The  gate  shall  guard  the  full  height 
of  the  entrance  openings;  and 

(ii)  The  gale  shall  be  equipped  with  a 
functioning  mechanical  locking  device  to 
prevent  accidental  gate  opening. 

(h)  Operating pn^codures.  Procedures 
for  operating  the  cage  shall  be 
conspicuously  posted  at  the  hoist 
operators  station. 

(i)  Handholds.  The  cage  shall  be 
equipped  with  handholds  such  as  rope- 
grips  to  accommodate  each  occupant 
(rails  or  protrusions  may  pose  hazards). 

Ij)  Capacity.  The  rated  capacity  of  the 
cage  shall  conform  to  the  following: 

(i)  The  maximum  load  for  personnel 
hoisting  for  a  two-man  cage  shall  be  two 
men  or  800  pounds,  and  for  a  four-man 
cage  it  shall  be  four  men  or  1000  pounds: 

(ii)  The  weight  of  the  cage,  its 
contents  and  all  auxiliary  equipment 
attached  to  the  cage  shall  be  included  in 
the  maximum  rated  load  for  material 
hoisting:  and 

(iii)  A  sign  stating  the  loading 
capncities  shall  be  posted  in  the  cage, 
notifying  employees  of  either  the 
reduced  rating  for  the  specific  job  or  the 
standard  rating  which  applies  when  the 
initial  job  drop  le«ts  have  been 
performed  without  damaging  any 


components  at  125  percent  of  the  posted 
load. 

9.  Safety  Clamps 

(a)  Attachment  and  operation.  Safety 
clamps  shall  be  attached  to  the  cage  for 
gripping  the  guide  ropes  and  shall 
operate  on  the  broken  rope  principle. 

(b)  Function,  the  safety  clamps  shall 
be  capable  of  stopping  and  holding  the 
cage  at  the  maximum  allowable  speed 
and  load. 

(c)  Spring  compression  force.  The 
clamping  force  required  for  each 
individual  hoisting  system  shall  be  pre- 
determined and  pre-seL 

(d)  Maintenance.  The  safety  clamp 
assemblies  shall  be  kept  clean  and 
functional  at  all  times. 

10.  0\'erhead  Protection 

All  employees  located  at  the  base  of 
the  structure  shall  be  protected  from 
falling  material  and  other  debris  from 
the  elevated  work  platforms  by  an 
appropriate  canopy  or  shield. 

11.  Emergency  Escape  Device 

(a)  Location.  An  emergency  escape 
device  shall  be  provided  in  the  cage  or 
at  the  bottom  landing.  The  device  shall 
conform  to  the  following  requirements: 

(i)  If  the  emergency  escape  device  is 
stored  in  the  cage  it  shall  be  long  enough 
to  reach  the  bottom  landing  from  the 
highest  escape  point; 

(ii)  If  the  emergency  escape  device  is 
stored  at  the  bottom  landing  there  shall 
be  a  means  provided  in  the  cage  for 
raising  the  device  to  the  highest  escape 
point:  and 

(iii)  Operating  instructions  shall  be 
attached  to  the  escape  device. 

(b)  Training. 

(ij  All  employees  to  be  transported  in 
the  cage  shall  be  instructed  in  the  use  of 
the  emergency  escape  system  prior  to 
being  transported:  and 

(ii)  All  employees  shall  be  given 
instruction  periodically  in  the  operation 
of  the  hoisting  and  emergency  escape 
systems. 

12.  Work  Platforms  and  Boatswain's 
Chairs 

(a)  Work  platform. 

(i)  A  work  platform  with  42-inch  high 
enclosure  may  be  used  to  raise  and 
lower  employees  whenever  it  is  not 
feasible  to  use  the  cage: 

(ii)  The  work  platform  shall  have 
overhead  protection  wherever  there  is 
an  overhead  hazard; 

(iii)  The  employer  shall  comply  with 
the  applicable  scaffolding  strength 
factor  provisions  in  §§  1926.451(a)(7) 
and  (a)(19). 


(b)  Boatswain's  chair.  A  boatswain's 
chair  shall  only  be  used  when  the  use  of 
a  cage  or  work  platform  is  not  feasible. 

(c)  Hoisting  cable.  A  hoisting  cable 
shall  be  substituted  for  the  block  and 
falls  required  by  §  1926.451  (1)(5)  on 
structures  over  200  feet  to  provide  an 
employee  who  is  suspended  in  the 
boatswain's  chair  with  a  safe  method  of 
controlling  ascent,  descent  and  stopping 
location. 

(d)  Safety  belts  and  lifelines. 

(i)  An  employee  riding  on  the  work 
platform  or  in  the  boatswains  chair 
shall  be  equipped  with  a  safety  belt  and 
lifeline  in  accordance  with  S  1926.104 
and  the  applicable  provisions  of 
§  1926.451(1);  and 

(ii)  The  employer  shall  ensure  wearing 
of  safety  belts  secured  to  lifelines  prior 
to  the  employee  use  of  the  work 
platform  and  boatswain's  chair. 

13.  Inspection 

(a)  Inspection  shall  be  consistent  with 
§§  1928.20  and  1926.552(c)(15).  except 
the  first  drop  tests  shall  be  125  percent 
of  the  rated  capacity.  Subsequent  drop 
tests  may  be  at  100  percent  of  the  rated 
capacity. 

(b)  Visual  inspection  shall  be 
performed  daily  on  the  hoisting  system. 

14  Welding 

All  field  welding  shall  be  done  by 
qualified  welders  in  accordance  with 
§  1926.556(b)(5). 

Zurn  Industries.  Inc.  shall  notify  all 
affected  employees  of  the  terms  of  this 
variance  by  the  same  means  required  to 
inform  them  of  the  variance  application. 

Effective  Date:  This  order  shall 
become  effective  on  June  12. 1987,  and 
shall  remain  in  effect  unless  modified  or 
revoked  in  accordance  with  section  6(d) 
of  the  Occupational  Safety  and  Health 
Act  of  1970. 

Signed  at  Washington.  DC,  on  this  day  of 
June  1987. 

)ohn  A.  Pendergrass, 
Assistant  Secretary. 
[FR  Doc.  87-13503  Filed  6-11-87;  8:45  am] 
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Administration 

[Prohibited  Transaction  Exemption  87-50; 
Exemption  Appiicahon  No  D-6746  et  al.] 

Grant  of  Individual  Exemptions; 
Samuel  Francis  Ross.  Jr.,  Keogh  Plan 
et  al. 
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action:  Grant  of  Individual  Exemptions. 

summary:  This  document  contains 
exemptions  issued  by  the  Department  of 
Labor  (the  Department)  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or  the 
Internal  Revenue  Code  of  1954  (the 
Code). 

Notices  were  published  in  the  Federal 
Register  of  the  pendency  before  the 
Department  of  proposals  to  grant  such 
exemptions.  The  notices  set  forth  a 
summary  of  facts  and  representations 
contained  in  each  application  for 
exemption  and  referred  interested 
persons  to  the  respective  applications 
for  a  complete  statement  of  the  facts 
and  representations.  The  applications 
have  been  available  for  public 
inspection  at  the  Department  in 
Washington.  DC.  The  notices  also 
invited  interested  persons  to  submit 
comments  on  the  requested  exemptions 
to  the  Department.  In  addition  the 
'notices  stated  that  any  interested  person 
^ight  submit  a  written  request  that  a 
public  hearing  be  held  (where 
appropriate).  The  applicants  have 
represented  that  they  have  complied 
with  the  requirements  of  the  notification 
to  interested  persons.  No  public 
comments  and  no  requests  for  a  hearing, 
unless  otherwise  stated,  were  received 
by  the  Department. 

The  notices  of  pendency  were  issued 
and  the  exemptions  are  being  granted 
solely  by  the  Department  because, 
effective  December  31. 1978.  section  102 
of  Reorganization  Plan  No.  4  of  1978  (43 
FR  47713.  October  17, 1978)  transferred 
the  authority  of  the  Secretary  of  the 
Treasury  to  issue  exemptions  of  the  type 
proposed  to  the  Secretary  of  Labor. 

Statutory  Findings 

In  accordance  with  section  408(a)  of 
the  Act  and/or  section  4975(c)(2)  of  the 
Code  and  the  procedures  set  forth  in 
ERISA  Procedure  75-1  (40  FR  18471. 
April  28, 1975).  and  based  upon  the 
entire  record,  the  Department  makes  the 
following  findings: 

(a)  The  exemptions  are 
administratively  feasible; 

(b)  They  are  in  the  interests  of  the 
plans  and  their  participants  and 
beneficiaries;  and 

(c)  They  are  protective  of  the  rights  of 
the  participants  and  beneficiaries  of  the 
plans. 


Samuel  Francis  Ross,  |r  Keoj{h  PLan. 
Profit  Sharinjj  retirement  Plan  (the  Plan) 
Located  in  Belleville.  Illinois 

(Prohibited  Transaction  Exemption  87-50; 
Exemption  Application  No.  0-6746) 

Exemption 

The  application  of  section  4975  of  the 
Code,  by  reason  of  section  4975(c)(1)(A) 
through  (E)  of  the  Code,  shall  not  apply 
to  the  loan  by  the  Plan  of  the  lesser  of 
$19,341  or  25%  of  the  Plan's  assets  (the 
Loan)  to  Samuel  Francis  Ross.  )r.  (Mr. 
Ross),  a  disqualified  person  with  respect 
to  the  Plan,  provided  that  the  terms  of 
the  Loan  are  not  less  favorable  to  the 
Plan  than  those  obtainable  in  an  arm's- 
length  transaction  with  an  unrelated 
third  party  at  the  time  of  the  making  of 
the  Loan.*. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on  April 
10. 1987  at  52  FR  11774. 

For  Further  Information  Contact: 
Joseph  L.  Roberts  Hi  of  the  Department, 
telephone  (202)  523-8194.  (This  is  not  a 
toll-free  number.) 

Wells  Fargo  Bank,  N.A.  (the  Bank) 
Located  in  San  Francisco,  CA 

(Prohibited  Transaction  Exemption  87-51; 
Exemption  Application  No.  D-6770] 

Exemption 

The  restrictions  of  section  406(b)(2)  of 
the  Act  and  shall  not  apply  to:  (1)  The 
purchase  and  sale  of  stocks  between 
collective  investment  index  funds  (the 
Index  Funds)  sponsored  by  the  Bank;  (2) 
the  purchase  and  sale  of  stocks  between 
the  Index  Funds  and  various  Model- 
Driven  collective  investment  funds  (the 
Model-Driven  Funds;  (3)  the  purchase 
and  sale  of  stocks  between  Model- 
Driven  Funds;  and  (4)  the  purchase  and 
sale  of  stocks  between  Index  or  Model- 
Driven  funds  and  various  large  pension 
plans,  under  the  terms  and  conditions 
set  forth  in  the  notice  of  proposed 
exemption. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on  April 
10, 1987  at  52  FR  11774. 

For  Further  Information  Contact: 
David  Lurie  of  the  Department. 


*  The  applicant  repreienis  that  Mr  RoM  It  the 
(ole  participant  in  the  Plan  (a  Keogh  plan). 
Accordingly,  there  it  no  juntdiction  under  Title  I  of 
the  Act  purtuant  to  20  CFR  2510.^-3(b).  However, 
ther*  it  tuhtdiction  under  Title  II  of  the  Act 
pursuant  to  lection  497J  of  the  Code. 


t.lt'phone  (202)  523-^194.  (This  is  not  a 

toll  free  number  ) 

Sterling- RocJ<.  Falls  Clinic  Self-Employed 
Retirement  Trust  (the  Plan)  Ixicated  in 
Sterling.  Illinois 

[Prohibited  Transaction  Elxemption  87-52: 
Exemption  Application  No.  D-6878) 

Exemption 

The  restrictions  of  section  406(a), 
406(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)(A)  through  (E)  of  the 
Code,  shall  not  apply  to  the  sale  for  cash 
by  the  Plan  of  an  undivided  Three- 
Fourths  interest  in  certain  real  property 
(the  Three-Fourths  Interest)  from  the 
individual  account  of  John  R.  Erickson, 
M.D.  (Dr.  EricksonJ,  a  party  in  interest 
with  respect  to  the  Plan,  to  Dr.  Erickson. 
provided  that  the  price  paid  is  no  less 
than  the  greater  of  the  fair  market  value 
of  the  Three-Fourths  Interest  on  the  date 
of  sale  or  the  total  expenses  to  the  Plan 
in  connection  with  the  acquisition  and 
holding  of  the  Three-Fourths  Interest. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on  April 
21.  1987  at  52  FR  13152. 

For  Further  Information  Contact: 
Joseph  L  Roberts  of  the  Department, 
telephone  (202)  523-8194.  (This  not  a 
toll-free  number.) 

C.  Fred  Deuel  &  Associates,  Inc.  Profit 
Sharing  Pi.in  (the  Plan)  Located  in  St. 
Petersburg.  Flonda 

[Prohibited  Transaction  Exemption  87-53: 
Exemption  Application  No.  D--68e6) 

Exemption 

The  restrictions  of  section  406(a), 
406(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)(A)  through  (E)  of  the 
Code,  shall  not  apply  to  the  sale  on 
August  29, 1983  of  a  certain  parcel  of 
improved  real  property  (the  Property)  to 
Mr.  C.  Fred  Deuel,  a  party  in  interest 
with  respect  to  the  Plan,  for  $42,300, 
provided  that  such  amount  was  not  less 
then  the  fair  market  value  of  the 
Property  on  the  date  of  the  sale. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on  April 
10, 1987  at  52  FR  11781. 

Effective  Date;  The  effective  date  of 
this  exemption  is  August  29, 1983. 


For  Further  Information  Contact-  Mr. 
E.F.  Williams  of  the  Department, 
telephone  (202)  523-8881.  (This  is  not  a 
toll-free  number.) 

Simpson  Manufacturing  Co.,  Inc.  Profit 
Sharing  Plan  (the  Plan)  Located  in  San 
Leandro,  California 

[Prohibited  Transaction  Exemption  87-54; 
Exemption  Application  No.  D-7002) 

Exemption 

The  restrictions  of  section  406(a), 
406(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  81  the  Code,  by  reason  of 
section  4975(c)(1)  (A)  through  (E)  of  the 
Code,  shall  not  apply  to  the  sale  by  the 
Plan  of  a  parcel  of  real  property  located 
at  1450-1532  Doolittle  Drive,  San 
Leandro,  California  (the  Property)  to 
Simpson  Manufacturing  Co..  Inc.,  for 
$2,500,000  in  cash,  including  the 
repayment  by  the  Plan  of  the  loan 
financing  the  Property  to  Bank  of 
America  N.T.  &  S.A..  provided  the  sales 
price  was  not  less  than  the  fair  market 
value  of  the  Property  on  the  date  of  the 
sale. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on  April 
10. 1987  at  52  FR  11783. 

Effective  Date:  This  exemption  is 
effective  December  22, 1986. 

For  Further  Information  Contact:  Gary 
H.  Lefkowitz  of  the  Department, 
telephone  (202)  523-8881.  (This  is  not  a 
toll-free  number:) 

The  Albion  National  Bank  Profit  Sharing 
Plan  (the  Plan)  Located  in  Albion.  NE 

[Prohibited  Transaction  Exemption  87-55; 
Exemption  Application  No.  D-7056) 

Exemption 

The  restrictions  of  section  406(a). 
406(b)(1)  and  406(b)(2)  of  the  Act  and 
the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code,  shall  not  apply, 
effective  August  17. 1984.  to  the  past 
cash  sale  on  August  17.  1984.  by  the  Plan 
of  3000  shares  of  the  stock  (the  Stock)  of 
Packers  Service  Group.  Inc.  and  Packers 
Management  Company,  to  Elaine  S. 
Wolf,  a  party  in  interest  with  respect  to 
the  Plan,  for  $126,000.  provided  that  the 
sales  price  was  no  less  than  the  fair 
market  value  of  the  Stock  on  the  date  of 
sale. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  fb  the  notice  of 


proposed  exemption  published  on 
March  17.  1987  at  52  FR  8379. 

For  Further  Information  Contact: 
David  Lurie  of  the  Department, 
telephone  (202)  523-8194.  (This  is  not  a 
toll-free  number.) 

Richard  F.  Pawlowski.  M.D..  PC. 
Defined  Benefit  Pension  Plan  (the  Plan) 
Located  in  Carmichael,  California 

[Prohibited  Transaction  Exemption  87-56: 
Exemption  Application  No.  D-7086] 

Exemption 

The  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)(A) 
through  (E)  of  the  Code,  shall  not  apply 
to  the  proposed  cash  sale  (the  Sale)  by 
the  Plan  of  a  certain  parcel  of 
unimproved  real  property  (the  Property) 
to  Dr.  and  Mrs.  Richard  F.  Pawlowski, 
disqualified  persons  with  respect  to  the 
Plan,  provided  that  the  consideration 
paid  for  the  Property  is  not  less  than  the 
greater  of  its  fair  market  value  on  the 
date  of  the  Sale  or  the  price  originally 
paid  by  the  Plan  plus  its  holding  costs. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  pubhshed  on  April 
21, 1987  at  54  FR  13157. 

For  Further  Information  Contact:  Mrs. 
Betsy  Scott  of  the  Department, 
telephone  (202)  523-8196.  (This  is  not  a 
toll-free  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  imder  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve  a 
fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/  or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  These  exemptions  are 
supplemental  to  and  not  in  derogation 
of,  any  other  provisions  of  the  Act  and/ 
or  the  Code,  including  statutory  or 


administrative  exemptions  and 
transitional  rules.  Furthermore,  the  fact 
that  a  transaction  is  subject  to  an 
administrative  or  statutory  exemption  is 
not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction. 

(3)  The  availabiUty  of  these 
exemptions  is  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  accurately  describes  all 
material  terms  of  the  transaction  which 
is  the  subject  of  the  exemption. 

Signed  at  Washington,  DC  this  9th  day  of 

)une  1987. 

Elliot  I.  Daniel, 

Associate  Director  for  Regulations  and 

Interpretations  Pension  and  Welfare  Benefits 

Administration,  U.S.  DEPARTMENT  OF 

LABOR. 

(FR  Doc.  87-13513  Filed  6-11-87;  8:45  amj 

BIU.tNG  CODE  4510-2»-M 


[Application  No.  D-6757  et  all 

Proposed  Exemptions;  David  L  Smith 
Trust  Fund-Profit  Stiaring  Plan  et  al. 

agency:  Pension  and  Welfare  benefits 
Administration.  Labor. 

ACTION:  Notice  of  Proposed  Exemptions. 

summary:  This  document  contains 
notices  of  pendency  before  the 
Department  of  Labor  (the  Department) 
of  proposed  exemptions  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or  the 
Internal  Revenue  Code  of  1954  (the 
Code). 

Written  Comments  and  Hearings 

All  interested  persons  are  invited  to 
submit  written  comments  or  requests  for 
a  hearing  on  the  pending  examptions. 
unless  otherwise  stated  in  the  Notice  of 
Pendency,  within  45  days  from  the  date 
of  publication  of  this  Federal  Register 
Notice.  Comments  and  requests  for  a 
hearing  should  state  the  reasons  for  the 
writer's  interest  in  the  pending 
exemption. 

ADDRESS:  All  written  comments  and 
requests  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Pension 
and  Welfare  Benefits  Administration, 
Office  of  Regulations  and 
Interpretations.  Room  N-5669.  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW..  Washington.  DC  20210. 
Attention:  Application  No.  stated  in 
each  Notice  of  Pendency.  The 
applications  for  exemption  and  the 
comments  received  will  be  available  for 
public  inspection  in  the  Public 
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Documents  Kuom  of  Pension  and 
Welfare  Benefit  Programs,  U.S. 
Department  of  Labor.  Room  t\M677,  200 
Constitution  Avenue.  NW.,  Washington, 
DC  20210. 

Notice  to  Interested  Persons 

Notice  of  the  proposed  exemptions 
will  be  provided  to  all  interested 
persons  in  the  manner  agreed  upon  by 
the  applicant  and  the  department  within 
15  days  of  the  date  of  publication  in  the 
Federal  Register.  Such  notice  shall 
include  a  copy  of  the  notice  of  pendency 
of  the  exemption  as  published  in  the 
Federal  Register  and  shall  inform 
interested  persons  of  their  right  to 
comment  and  to  request  a  hearing 
(where  appropriate). 
SUPPLEMENTARY  INFORMATION:  The 
propubeii  exemptions  were  requested  in 
applications  filed  pursuant  to  section 
40fl{a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code,  and  in 
accordance  with  procedures  set  forth  in 
ERISA  Procedure  75-1  (40  FR  18471. 
April  28, 1975).  Effective  December  31. 
1978,  section  102  of  Reorganization  Plan 
No.  4  of  1978  43  FR  47713,  October  17, 
1978)  transferred  the  authority  of  the 
Secretary  of  the  Treasury  to  issue 
exemptions  of  the  type  requested  to  the 
Secrearty  of  Labor.  Therefore,  these 
notices  of  pendency  are  issued  solely  by 
the  Department. 

The  applications  contain 
representations  with  regard  to  the 
proposed  exemptions  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  applications  on  file 
with  the  Department  for  a  complete 
statement  of  the  facts  and  . 

representations. 

David  L.  Smith  Trust  Fund-Profit 
Sharing;  Plan  (the  Plan)  Located  In 
Ramona,  California 

(Application  No.  D-6757| 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  4975(c)(2)  of  the 
Code  and  in  accordance  with  the 
procedures  set  forth  in  Rev.  Proc.  75-26. 
1975-1  C.B.  722.  If  the  exemption  Is 
granted  the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(cMl)(A) 
through  (E)  of  the  Code  shall  not  apply 
to  the  proposed  lease  by  the  Plan  of 
certain  real  property  to  David  L  Smith 
(Mr.  Smith)  dba  SMV  Insurance  Agency, 
a  disqualified  person  with  respect  to  the 
Plan*,  provided  that  the  terms  and 


provisions  of  the  lease  are  no  less 
favorable  to  the  Plan  than  those 
obtainable  by  the  Plan  in  an  arms- 
length  transaction  with  an  unrelated 
third  party. 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  profit  sharing  plan  in 
which  Mr.  Smith,  a  self-employed 
independent  insurance  broker  in 
Ramona.  California,  doing  business  as 
SMV  Insurance  Agency,  is  the  sole 
participant.  As  of  June  25, 1986,  the  Plan 
had  assets  of  approximately  $185,000. 
The  Plan  trustee  is  San  Diego  Trust  and 
Savings  Bank  of  San  Diego.  California. 

2.  On  February  21. 1988  the  Plan 
purchased  three  identical  office 
buildings  located  in  Ramona,  California, 
from  John  and  Louise  De  Kock, 
unrelated  third  parties,  for  $150,000. 
paying  $55.00  in  cash,  with  the 
remainder  secured  by  a  first  trust  deed 
fully  amortized  over  fifteen  years  at  10% 
interest  per  annum. 

3.  The  applrTant  proposes  that  the 
Plan  lease  one  of  those  office  buildings, 
located  at  326  Sixth  Street,  Ramona. 
California  (the  Real  Property),  to  Mr. 
Smith  for  $500  per  month  with  an 
increase  in  the  monthly  payments, 
beginning  on  January  1  of  each  year, 
equal  to  the  increase  in  the  Consumer 
Price  Index  (CPI)  for  the  12  months 
ending  on  the  preceding  October  1st. 
The  term  of  the  proposed  lease  would  be 
for  a  period  of  five  years,  with  the  Plan 
having  the  right  to  grant  a  two-year 
renewal  option. 

4.  On  November  17, 1986,  Rosemary 
McDowell  of  Century  21  Consultants, 
Inc.,  a  real  estate  firm  doing  business  in 
San  Diego,  California,  estimated  the 
value  of  the  Real  Property  at  $4^833.  In 
reaching  this  conclusion  she  estimated 
fair  market  rental  for  the  Real  Propery  to 
be  $500  per  month.  On  May  28, 1988, 
Helen  Johnson.  Broker  Owner  of 
Century  21  San  Vicente,  a  real  estate 
firm  doing  business  in  Ramona, 
California,  stated  that  she  believed  the 
fair  and  equitable  rental  value  of  the 
Real  Property  to  be  $500  per  month. 

5.  Inasmuch  as  the  estimated  value  of 
the  Real  Property  was  $48,833  as  of 
November  17. 1986.  or  26.4%  of  the  Plan 
assets,  the  Department  proposes 
granting  this  exemption  subject  to  the 
express  condition  that  the  value  of  the 
Real  Property  represent  no  more  than 
25%  of  the  Plan  assets  as  of  the  date  of 
the  beginning  of  the  proposed 
transaction. 

6.  The  applicant  represents  that  there 
have  been  no  participants  in  the  Plan 


*  Since  Mr  Smith,  a  •elf-employed  individual,  ii 
the  Plan  ipontor  and  the  only  participant  In  the 
Plan,  there  i*  no  )unadiction  under  Tlitt  I  of  the  Acl 


pursuant  to  29  CFR  2Sia3-3(b).  Howavef.  there  it 
juhidictlon  under  Title  II  of  the  Acl  puriuant  to 
■CGlion  4875  of  lh«  Coda. 


Other  than  Mr.  Smith,  and  that  if  there 
are  ever  any  other  employees  eligible  to 
be  participants  under  the  Plan,  another 
plan  with  comparable  benefits  will  be 
established  for  them. 

7.  In  summary,  the  applicant 
represents  that  the  proposed  transaction 
will  satisfy  the  statutory  criteria  of 
section  408(a)  of  the  Act  because:  (a) 
The  Plan  will  receive  the  fair  market 
rental  value  for  the  Real  Property  as 
established  by  the  two  realtors' 
appraisals  cited  above  over  the  term  of 
leases;  (b)  the  lease  provides  for 
periodic  adjustments  on  the  first  day  of 
January  of  each  year  of  an  amount  equal 
to  the  increase  in  the  CPI  for  the  year 
ending  on  the  preceding  October  Ist;  (c) 
the  transaction  involves  the  Real 
Property  valued  at  no  more  than  25%  of 
the  Plan's  assets. 

For  Further  Information  Contact: 
Joseph  L  Roberts  III  of  the  Department, 
telephone  (202)  523-8194.  (This  is  not  a 
toll-free  number.) 

Sweeney.  Ferrari  Fndodontic  Associates 
Profit  Sharing  Plan  (the  Plan)  Located  in 
Pittsburgh.  P.\ 

(Application  No.  D-6894| 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  FR 
18471.  April  28.  1975).  If  the  exemption  is 
granted,  the  restrictions  of  section 
406(a).  406(b)(1)  and  (b)(2)  of  the  Act 
and  the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)(A) 
through  (E)  of  the  Code  shall  not  apply 
to:  (1)  the  proposed  cash  sale  by  Dr.  and 
Mrs.  James  E.  Sweeney  (the  Sweeneys) 
of  an  undivided  one-half  interest  in  a 
parcel  of  unimproved  real  property  (Lot 
2).  for  the  total  consideration  of  $20,000. 
to  Dr.  Sweeney's  individual  account  (the 
Account)  in  the  Plan,  provided  the 
amount  paid  is  not  greater  than  the  fair 
market  value  of  the  interest  in  Lot  2  on 
the  date  of  the  sale:  and  (2)  the  proposed 
cash  sale  by  the  Account  of  an 
undivided  one-half  interest  in  another 
parcel  of  unimproved  real  property  (Ix)t 
3).  for  the  total  consideration  of  $22,000. 
to  the  Sweeneys,  provided  the  amount 
paid  is  not  less  than  the  fair  market 
value  of  the  interest  in  Lot  3  on  the  date 
of  the  sale. 

Summary  of  Facts  and  Representations 

1.  The  Plan,  which  provides  for 
participant-directed  investments,  is  a 
profit  sharing  plan  with  four  participants 


and  total  assets  of  $667,239  as  of  July  31. 
1986.  Also,  as  of  July  31,  1986.  the  total 
assets  in  Dr.  Sweeney's  Account  in  the 
Plan  were  approximately  $204,046.  The 
trustees  of  the  Plan  are  Dr.  Sweeney  and 
two  of  his  associates.  Dr.  Sweeney,  an 
endodontist.  maintains  his  dental 
practice  in  the  Pittsburgh,  Pennsylvania 
metropolitan  area. 

2.  On  June  10. 1968,  the  Sweeneys 
commenced  purchasing  certain 
unencumbered  property  located  on  a 
private  road  off  Old  William  Penn 
Highway  in  the  Penn  Hills  Township  of 
Allegheny  County,  Pennsylvania.  The 
Sweeneys,  who  are  the  exclusiv,e 
owners  of  another  parcel  of  land  also 
located  in  the  same  area  and  identified 
as  Lot  1,  acquired  undivided  one-half 
interests  in  Lots  2  and  3  and  a  40  percent 
interest  in  Lot  4  from  members  of  the 
Vasilo  S.  Bukes  Family  (the  Bukes),  who 
are  unrelated  parties,  for  the  total 
consideration  of  $63,500.  On  April  15, 
1971.  the  Sweeneys  purchased  another 
40  percent  interest  in  Lot  4  from  Peter 
and  Ero  Strategos,  also  unrelated 
parties.  On  April  25, 1977.  the  Account 
purchased  undivided  one-half  interersts 
in  Lots  2  and  3  and  a  20  percent  interest 
in  Lot  4  from  the  Bukes  for  $19,000.* 

3.  On  November  26. 1986,  the  Account 
sold  to  the  Sweeneys  its  interest  in  Lot  4 
for  $7,500.  a  price  which  was  less  than 
the  fair  market  value  of  the  subject 
parcel.  The  Sweeneys  acknowledge  that 
their  purchase  of  the  Account's  interest 
in  Lot  4  constituted  a  prohibited 
transaction  in  violation  of  the  Act. 
Accordingly,  the  Sweeneys  represent 
that  they  will  pay  the  Internal  Revenue 
Service  (the  Service)  all  excise  taxes 
that  are  applicable  under  section  4975(a) 
of  the  Code  within  30  days  of  the 
publication  in  the  Federal  Register  of  the 
grant  of  the  notice  of  proposed 
exemption.  In  addition,  the  Sweeneys 
represent  that  they  will  pay  the  Account 
the  difference  between  the  fair  market 
value  of  the  interest  in  Lot  4  and  the 
sales  price  of  such  interest. 

4.  During  the  period  it  co-owned  Lot  4 
with  the  Sweeneys  and  since  the  time  of 
its  continued  ownership  with  the 
Sweeneys  of  the  interests  in  Lots  2  and 
3,  the  Account  has  not  permitted  its 
holdings  in  any  of  properties  to  be  used 
or  leased  by  anyone,  including  parties  in 
interest.  Until  1983,  the  Account  paid 
real  estate  faxes  totaling  $1,611  for  its 
interest  in  the  properties.  In  1984  and 
1985,  the  real  estate  taxes  were  paid  by 
the  Sweeneys.  In  1986,  the  Account 


*  In  thi»  proposed  exemption,  the  Department  is 
not  extending  exemptive  relief  to  transactions 
which  may  have  resulted  in  connicts  of  interest  by 
reason  of  the  sharing  of  ownership  in  Lots  2.  3  and  4 
by  the  Sweeneys  and  the  Account 


again  resumed  its  payment  of  real  estate 
taxes.  The  taxes  for  that  year  were  $897. 

5.  To  facilitate  the  complete 
ownership  of  Lot  2  by  the  Account,  an 
exemption  is  requested  to  permit  the 
Sweeneys  to  sell  their  undivided  one- 
half  interest  in  Lot  2  to  Dr.  Sweeney's 
Account.  An  exemption  is  also 
requested  to  permit  the  Account  to  sell 
its  undivided  one-half  interest  in  Lot  3  to 
the  Sweeneys.  Both  transactions  will 
involve  lump  sum  cash  payments.  In 
addition.  Dr.  Sweeney's  Account  will 
not  be  required  to  pay  any  real  estate 
fees  or  commissions  in  connection  with 
the  proposed  transactions. 

6.  The  Real  Property  was  appraised  by 
Mr.  William  W.  Reilly  (Mr.  Reilly), 
S.R.P.A..  MA. I.,  an  independent 
appraiser  affiliated  with  Kelly-Reilly 
Associates,  Inc.  of  Pittsburgh. 
Pennsylvania.  In  an  appraisal  report 
dated  August  11, 1986.  Mr.  Reilly  placed 
the  fair  market  values  of  Lots  2  and  3  at 
$40,000  and  $37,000  respectively. 
Another  independent  appraiser.  Mr. 
Dennis  Cestra  (Mr.  Cestra),  I.F.A.  of 
Howard  Hanna  Company  Realtors  of 
Pittsburgh,  Pennsylvania  placed  the  fair 
market  values  of  Lots  2  and  3  at  $42,000 
and  $44,000,  respectively,  on  August  14, 
1986. 

7.  The  Sweeneys  will  sell  their  interest 
in  Lot  2  to  the  Account  for  $20,000  based 
upon  the  lower  appraised  value  as 
determined  by  Mr.  Reilly.  The  Sweeneys 
will  purchase  the  Account's  undivided 
one-half  interest  in  Lot  3  for  $22,000. 
This  amount  is  based  upon  the  higher 
fair  market  valuation  for  the  lot  that  has 
been  determined  by  Mr.  Cestra. 

8.  In  summary,  it  is  represented  that 
the  proposed  transactions  will  satisfy 
the  statutory  criteria  for  an  exemption 
under  section  408(a)  of  the  Act  because: 
(a)  The  sale  and  purchase  transactions 
will  involve  lump  sum  payments  for 
cash;  (b)  the  interests  in  Lots  2  and  3 
will  be  sold  and  purchased  for  their  fair 
market  values  as  determined  by  two 
qualified  independent  appraisers;  (c)  Dr. 
Sweeney's  Account  will  not  be  required 
to  pay  any  real  estate  fees  or 
commissions  in  connection  therewith; 
(d)  the  only  account  in  the  Plan  that  will 
be  affected  by  the  proposed  transactions 
is  that  of  Dr.  Sweeney;  (e)  the  Sweeneys 
will  pay  the  difference  between  the  fair 
market  value  of  the  interest  in  Lot  4  and 
the  sales  price  of  such  interest;  and  (f) 
within  30  days  of  the  publication  in  the 
Federal  Register  of  the  grant  of  the 
notice  of  proposed  exemption,  the 
Sweeneys  will  pay  the  Service  all 
applicable  excise  taxes  which  may  be 
due  by  reason  of  their  purchase  of  the 
undivided  20  percent  interest  in  Lot  4 
from  the  Account. 


Notice  to  Interested  Persons 

Because  Dr.  Sweeney  is  the  only 
participant  in  the  Plan  whose  account 
will  be  affected  by  the  proposed 
transactions,  it  has  been  determined 
that  there  is  no  need  to  distribute  the 
notice  of  proposed  exemption  to 
interested  persons.  Therefore,  all  written 
comments  and  requests  for  a  public 
hearing  are  due  within  30  days  from  the 
date  of  the  publication  in  the  Federal 
Register  of  the  notice  of  proposed 
exemption. 

For  Further  Information  Contact:  Ms. 
Jan  D.  Broady  of  the  Department, 
telephone  (202)  523-8196.  (This  is  not  a 
toll-free  number.) 

Spreitzer.  Inc.  Profit  Sharing  Trust  (the 
plan)  Located  in  Cedar  Rapids,  Iowa 

[Application  No.  D-7094) 

Proposed  exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  FR 
18471,  April  28, 1975).  If  the  exemption  is 
granted  the  restrictions  of  section 
406(a)(1),  406(b)(1)  and  406(b)(2)  of  the 
Act  and  the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code  shall  not  apply 
to:  (1)  The  proposed  loans  of  funds  (the 
Loans)  for  a  period  of  five  years  by  the 
Plan  to  Spreitzer,  Inc.  (the  Employer), 
sponsor  of  the  Plan,  provided  such  terms 
and  conditions  are  not  less  favorable  to 
the  Plan  than  those  obtainable  in  an 
arm's  length  transaction  with  an 
unrelated  party;  and  (2)  the  personal 
guarantee  of  the  Loans  to  the  Plan  by 
Mr.  Joseph  Spreitzer  (Mr.  Spreitzer).  a 
party  in  interest  with  respect  to  the  Plan. 

Temporary  Nature  of  Exemption 

The  proposed  exemption  is  temporary 
and,  if  granted,  will  expire  five  years 
after  the  date  of  the  granting  of  the 
exemption. 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  profit  sharing  plan 
with  thirteen  participants.  The  Employer 
and  sponsor  of  the  Plan  is  an  Iowa 
corporation  engaged  in  the  selling, 
leasing  and  servicing  of  construction 
and  heavy  mining  equipment.  As  of 
December  31, 1986  the  Plan  had  net 
assets  of  approximately  $690,921.00.  Mr. 
Spreitzer  is  the  Trustee  of  and  decision- 
maker for  the  Plan  with  respect  to  Plan 
investments. 

2.  The  Trustee  seeks  an  exemption  to 
allow  the  Plan  to  enter  into  a  loan 
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agreement  (the  Loan  Agreement)  with 
the  Employer  whert-by  the  Plan  will 
periodically  lend  to  the  Employer 
amounts  of  money  up  to  an  aggregate  at 
any  point  in  time  of  the  lesser  of 
$170,000  or  25%  of  Plan  assets.  The 
Loans  will  be  made  over  a  five-year 
period,  the  first  day  of  which  will  be  the 
date  the  grant  of  an  exemption  is 
published  in  the  Federal  Register.  All  of 
the  proposed  Loans  will  mature  and 
become  due  and  payable  on  or  before 
the  last  day  of  such  five-year  period. 
Elach  individual  Loan  will  have  a 
maturity  of  ninety  days  or  less.  The 
interest  rate  for  any  Loan  granted  under 
the  Loan  Agreement  will  be  1  percent 
above  the  rate  charged  by  the 
Merchants  National  Bank  (the  Bank)  of 
Cedar  Rapids.  Iowa  to  its  customers  fur 
secured  prime  commercial  loans  of 
ninety  day  maturity,  but  in  no  event  less 
than  9%  per  annum.  Jon  M.  Doll. 
Assistant  Vice  President  of  the  Bank, 
has  represented  that  the  Employer  is  a 
valued  customer  of  the  Bank  and  that 
the  Bank  would  continue  to  extend 
credit  to  the  Employer  at  the  Bank's 
prime  rate  plus  1%  on  a  secured  basis. 
Principal  and  interest  of  the  Loans  will 
be  amortized  equally  and  be  payable  at 
maturity.  The  applicant  represents  that 
no  Loan  will  be  made  under  the  Loan 
Agreement  unless  its  terms  and 
conditions  are  at  least  as  favorable  as 
those  which  the  Plan  could  obtain  from 
an  unrelated  third  party,  as  determined 
by  an  independent  fiduciary. 

3.  Each  Loan  made  during  the  five 
year  period  will  be  secured  by  a  first 
lien  on  new  and  used  construction  and 
mining  equipment  (the  Collateral).  The 
Collateral  is  presently  owned  by  the 
Employer  and  used  to  conduct  the 
Employer's  business  operations.  The 
Plan  will  have  a  perfected  first  securty 
interest  in  the  Collateral  through  the 
execution  and  filing  by  the  Employer  of 
security  agreements  on  behalf  of  the 
Plan.  The  Employer  will  pay  all  costs 
associated  with  the  maintenance  of  the 
Collateral,  including  but  not  limited  to 
paying  all  taxes,  insurance  premiums, 
repairs  and  storage  costs.  The  Employer 
will  warrant  to  own  throughout  the 
terms  of  the  Loans  all  Collateral  free 
from  any  adverse  claims,  security 
interests  (other  than  security  interests 
granted  to  the  Plan)  or  encumbrances. 
The  Employer  represents  that  the 
Collateral  is  marketable  and  that  its 
value  is  not  expected  to  decrease 
appreciably  over  the  five-year  term  of 
the  Loans.  The  appraised  market  value 
of  the  Collateral  will  at  all  times  during 
the  term  of  the  Loans  be  not  less  than 
200%  of  the  amount  of  the  outstanding 
Loan  balances.  The  fair  market  value  of 


each  piece  of  equipment  comprising  the 
Collateral  will  be  determined  by  an 
independent  appraiser  to  be  selected  by 
an  independent  fiduciary.  Each 
appraisal  will  be  updated  annually  to 
assure  that  the  required  value  of  the 
Collateral  is  maintained.  If  new 
equipment  is  used  as  collateral,  its 
wholesale  price  will  be  deemed  the 
appropriate  value.  The  Collateral  will  be 
kept  insured  at  the  Employer's  expense 
with  the  Plan  designated  as  beneficiary 
of  the  insurance  policy.  The  release  of 
any  Collateral  from  the  Loan 
Agreement,  such  as  in  the  event  of  sale 
or  trade-in,  shall  require  the  prior 
approval  of  the  independent  fiduciary. 

4.  An  independent  attorney,  Mr. 
Richard  F.  Nazette  (Mr.  Nazette)  of 
Nazette.  Hendrickson.  Mamer  &  Good  in 
Cedar  Rapids.  Iowa,  has  been  appointed 
as  an  independent  fiduciary  to  approve, 
monitor  and  enforce  the  proposed 
Loans.  Mr.  Nazette  represents  that 
substantially  less  than  1%  of  his  firm's 
business  originates  from  the  Employer. 
He  has  reviewed  the  needs  of  the  Plan 
and  the  transactions  as  proposed  and 
has  concluded  that  the  proposed  Loans 
are  in  the  best  interests  of  the  Plan.  Mr. 
Nazette  is  authorized  to  approve  or 
disapprove  any  of  the  Loans  made  under 
the  Loan  Agreement.  He  will  monitor  all 
terms  and  conditions  of  the  Loans  and 
will  enforce  collection  on  the  Loans  in 
the  event  of  a  default.  Mr.  Nazette  will 
also  monitor  the  value  of  the  Collateral 
so  that  at  no  time  during  the  term  of  the 
Loans  will  the  value  of  the  Collateral 
fall  below  200%  of  the  aggregate 
outstanding  Loan  balances. 

5.  Additionally.  Mr.  Spreitzer.  a  major 
shareholder  of  the  Employer,  will 
personally  guarantee  to  cure  any  default 
on  the  Loans  within  thirty  days  of 
receiving  notice  of  such  default.  Mr. 
Spreitzer  has  a  personal  net  worth  in 
excess  of  $1,000,000. 

6.  In  summary,  the  applicant 
represents  that  the  proposed 
transactions  satisfy  the  criteria  for  an 
exemption  under  section  408(a)  of  the 
Act  because:  (a)  Mr.  Nazette.  the 
independent  fiduciary  for  the  Plan, 
represents  that  the  proposed  Loans  are 
in  the  best  interest  of  the  participants 
and  beneficiaries  of  the  Plan:  (b)  Mr. 
Nazette  will  approve  and  monitor  each 
Loan  made  under  the  Loan  Agreement: 
(c)  the  Loans  will  be  for  a  relatively 
short  duration:  (d)  each  Loan  made  will 
have  a  floor  of  9%  per  annum  and  will  at 
all  times  be  secured  by  fully  insured 
Collateral  which  will  have  a  value  of  not 
less  than  200%  of  the  outstanding 
balance  of  all  Loans:  (e)  Mr.  Spreitzer 
will  personally  guarantee  to  cure  any 
default  on  the  Loans  within  thirty  days 


of  receiving  notice  of  such  default:  and 
(f)  the  Loans  will  represent  no  greater 
than  25%  of  the  Plan's  assets. 

For  Further  Information  Contact; 
Betsy  Scott  of  the  Department, 
telephone  (202)  523-619e.  (This  is  not  a 
toll-free  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve  a 
fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act.  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  Plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act:  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  Plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  Plan  and  their  beneficiaries; 

(2)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and/or  section  4975(c)(2)  of  the  Code, 
the  Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  Plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  Plan:  and 

(3)  The  proposed  exemptions,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  of.  any  other 
provisions  of  the  Act  and/or  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction. 

(4)  The  proposed  exemptions,  if 
granted,  will  be  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete,  and 
that  each  application  accurately 
describes  all  material  terms  of  the 
transaction  which  is  the  subject  of  the 
exemption. 


Signed  a(  Washingtoa  IK:,  this  Wh  day  of 
lune  1987. 

Elliot  I.  Daniel. 

Associate  Director  for  Regulations  and 
Interpretations.  Pension  and  Welfare  Benefits 
Administration.  US.  Department  of  Labor 
(FR  Doc  87-13514  Filed  B-11-87;  8:45  am| 
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NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Media  Arts  Advisory  Panel  (Radio/ 
Programming  In  the  Arts  Sclction); 
National  Council  on  the  Arts;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Media  Arts 
Advisory  Panel  (Radio  Programming  in 
the  Arts  Section)  to  the  National  Council 
on  the  Arts  will  be  held  on  June  30. 1987, 
from  9<K)  a.m.-5:30  p.m.  in  Room  716  of 
the  Nancy  Hanks  Center,  1100 
Pennsylvania  Avenue.  NW., 
Washington.  DC  20506. 

This  meeting  is  for  the  purpose  of 
Panel  reveiw.  discussion,  evaluation, 
and  recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  Agency  by 
grant  applicants.  In  accordance  with  the 
determination  of  the  Ch;iinnan 
published  in  the  Federal  Register  of 
February  13. 1980.  th(?se  session  will  be 
closed  to  the  public  pursuant  to 
subsections  (c)  (4),  (6)  and  (9)(B)  of 
section  552b  of  Title  5.  United  States 
Code. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Mr. 
|ohn  H.  Clark.  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts.  Washington. 
DC  20506.  or  call  (202)  682-5433. 
)une  8.  1987 

|ohn  H.Clark. 

Director.  Council  and  Panel  Operations 

National  Endowment  of  the  Arts. 

jFR  Doc.  87-13446  Filed  6-11-87;  8:45  am] 
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National  Endowment  for  the 

Humanities;  Meeting(s) 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463,  as  amended),  notice  is 
hereby  given  that  the  following 
meeting(s)  of  the  Humanities  Panel  will 
be  held  at  the  Old  Post  Office.  1100 
Pennsylvania  Avenue.  NW., 
Washington.  DC  20506: 


FOR  FURTHER  IMFORMATTON  CONTACT: 

Stephen  j.  McClear^',  Advisory 
Committee  Management  Officer, 
National  Endowment  for  the 
Humanities.  Washington,  DC  20506: 
telephone  202/786-0322 

SUPPLEMENTARY  INFORMATION:  The 

proposed  meeting(9)  are  for  the  purpose 
of  panel  review,  discussion,  evaluation 
and  recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965.  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  agency  by 
grant  applicants.  Because  the  proposed 
meeting(s)  will  consider  information  that 
is  likely  to  disclose:  (1)  Trade  secrets 
and  commercial  or  financial  information 
obtained  from  a  person  and  privileged 
or  confidential:  (2)  information  of  a 
personal  nature  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  fiersonal  privacy;  or  (3) 
information  the  disclosure  of  which 
would  significantly  frustrate 
Implementation  of  proposed  agency 
action,  pursuant  to  authority  granted  me 
by  the  Chairman's  Delegation  of 
Authority  to  Close  Advisory  Committee 
meeting(s)  dated  January  15. 1978, 1  have 
determined  that  these  meeting(s)  will  be 
closed  to  the  public  pursuant  to 
subsecfions  (c)(4),  (6)  and  (9)(B)  of 
section  552b  of  Title  5.  United  States 
Code. 

1.  Date:  July  1-2. 1987 
Time:  9:00  a.m.  to  5:00  p.m. 
Room:  415 

Program:  This  meeting  will  review 
Challenge  Grants  applications  from 
educational  institutions,  submitted 
to  Challenge  Grants  Office,  for 
projects  beginning  after  December 
1. 1987. 

2.  Date:  July  7-8, 1987 
Time:  8:30  a.m.  to  5:00  p.m. 
Room:  430 

Program:  This  meeting  will  review 
Challenge  Grants  applications  from 
colleges,  submitted  to  the  Challenge 
Grants  Office,  for  projects 
beginning  after  December  1, 1987. 

3.  Date:  July  13-14, 1987 
Time:  8:30  a.m.  to  5:00  p.m. 
Room:  430 

F'rogram:  This  meeting  will  review 
Challenge  Grants  applications  from 
educational  institutions,  submitted 
to  the  Challenge  Grants  Office,  for 
projects  beginning  after  December 
1, 1987. 

4.  Date:  July  20-21, 1987 
Time:  8:30  a.m.  to  5:00  p.m. 
Room:  430 

Program:  This  meeting  will  review 
Challenge  Grants  applications  from 
museums  and  historical 


organizations,  submitted  to  the 
^    Challenge  Grants  Office,  for 
projects  beginning  after  December 
1. 1987. 
5.  Date:  July  27-28. 1987 
Time:  8:30  a.m.  to  5:00  p.m. 
Room:  430 

Program:  This  meeting  will  review 
Challenge  Grants  applications  from 
public  education  and  outreach 
centers,  submitted  to  the  Challenge 
Grants  Office,  for  projects 
beginning  after  December  1. 1987. 
Stephen  ).  McCiea.Ty, 

Advisory  Committee,  Management  Officer. 
jFR  Doc.  87-13460  Filed  6-11-87;  8:45  am] 
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NATIONAL  SCIENCE  FOUNDATION 

Meeting 

The  National  Science  Foundation 
announces  the  following  meeting: 

Name:  Advisory  Committee  for 

Astronomical  Sciences, 

Subcommittee  for  Oversight  Review 

of  Astronomy  Centers  Section 
Date  and  Time: 

June  29. 1987—10:30  AM.-5:00  P.M. 
June  30. 1987—9:00  A.M.-5:00  P.M. 
July  1.  1987— S:00  A.M.-2:00  P.M. 
Place:  National  Science  Foundation. 

Room  523. 1800  G  Street  NW., 

Washington,  DC 
Type  of  Meeting: 

June  29  and  July  1. 1987.  Open 
June  30, 1987,  Closed 
Contact  Person:  Dr.  Kurt  W.  Riegel. 

Head.  Astronomy  Centers  Section. 

Room  615.  National  Science 

Foundation,  Washington.  DC  20550 

(202/357-9450) 
Summary  Minutes:  May  be  obtained 

from  the  contact  person  at  the 

above  address. 
Purpose  of  Committee:  To  provide 

advisory  appraisal  of  the  technical. 

as  distinct  from  the  administrative. 

stewardship  by  the  National 

Science  Foundation  of  the  National 

Astronomy  Centers  Program. 
Agenda: 

Monday,  June  29 

10:30  AM-5:00  PM— NSF 
presentations  on  Astronomy 
Centers  Section  activities  and 
documentation  over  a  3-year  period. 

Tuesday.  June  30 

9:00  AM-5:00  PM— Committee  Review 
of  the  Astronomy  Centers  Section, 
including  examination  of  proposal 
jackets,  peer  reviews,  comments, 
and  other  privileged  materials. 


UM  I 


■J 


■C.   o 


■r- 


J 


vur 


22564 


Federal  Rexister  /  Vol.  52.  No.  113  /  Friday.  June  12,  1987  /  Notices 


Wednesday.  July  1 

9:00  AM-2:00  PM— Subcommittee 
discussion  and  draft  report 
preparation. 

Reason  for  Closing:  The  meeting  will 
consist  of  review  of  grant  and 
declination  jackets  that  contain  the 
names  of  applicant  institutions  and 
principal  investigators  and 
privileged  information  contained  in 
declined  proposals.  The  meeting 
will  also  include  a  review  of  the 
peer  review  documentation 
pertaining  to  the  applicants.  These 
matters  are  with  exemptions  4  and  6 
of  the  Government  in  the  Sunshine 
Act. 

M.  Rebecca  Winkler. 

Committee  Management  Officer. 

lune  8, 1987. 

[FR  Doc.  87-13408  Filed  6-11-87:  8:45  am) 
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Meeting 

The  Office  of  Science  and  Technology 
Policy,  in  conjunction  with  the  National 
Science  Foundation,  announces  the 
following  meeting: 
Name:  Task  Force  of  Women, 

Minorities,  and  Handicapped  in 

Science  and  Technology 
Date  and  Time:  )une  30. 1987  from  10 

a.m.  to  4  p.m. 
Place:  Department  of  Health  and  Human 

Services.  Room  800.  200 

Independence  Avenue,  SW. 

Washington.  DC. 
Type  of  Meeting:  Open 
Contact  Person:  Sue  Kemnitzer, 

Executive  Director,  200 

Independence  Avenue,  SW.,  Room 

612.  Washington,  DC  20201,  (202) 

245-6111 
Minutes:  May  be  obtained  from  the 

Executive  Director. 
Purpose  of  Meeting:  Organization  of  the 

Task  force. 
Agenda:  Discussion  of  purpose  of  Task 

Force,  approach  and  organization  of 

the  work. 
M.  Rebecca  Winkler. 
Committee  Management  Officer. 
June  8.  1987. 

(KR  Doc.  87-13409  Filed  8-ll-«7;  8:45  ami 
WLLma  cooc  rui-xi-m 


NUCLEAR  REGULATORY 
COMMISSION 

Government  Accountability  Project; 
Request  for  Action  on  the  Basis  ot  tfie 
Ctiernobyl  Accident 

Notice  is  hereby  given  that  by  petition 
dated  May  1, 1967,  the  Government 


Accountability  Project  (CAP)  and  other 
named  petitioners  requfHled  that  the 
Commission  take  action  on  the  basis  of 
the  accident  that  occurred  at  the 
Chernobyl  nuclear  reactor.  Specifically, 
the  petition  requests  that  the  NRC 
suspend  further  licensing  of  nuclear 
facilities  in  the  United  States  pending  a 
study  and  report  of  the  accident  at  the 
Chernobyl  plant,  and  that  the  NRC 
review  the  findings  and  request  public 
comment  on  the  report  and  on  the 
applicability  of  the  findings  to  facilities 
licensed  by  the  NRC.  The  petition 
asserts,  as  grounds  for  ths  request,  that 
there  is  a  similarity  between  Chernobyl 
and  features  of  boiling  water  plants  in 
the  United  States  and  that  the 
Chernobyl  accident  provides  important 
industry  experience  which  warrants 
review  of  existing  industry  standards 
under  NRC  regulations.  The  request  is 
being  treated  pursuant  to  10  CFR  2.206 
of  the  Commission's  regulations.  As 
provided  by  S  2.206,  appropriate  action 
will  be  taken  on  this  request  within  a 
reasonable  time. 

A  copy  of  the  petition  is  available  for 
inspection  in  the  Commission's  Public 
Document  Room,  1717  H  Street,  NW.. 
Washington,  DC  20555. 

Dated  at  Bethesda,  Maryland,  this  8th  day 
of  June  1987. 

For  the  Nuclear  Regulatory  Commission. 
lames  H.  Sniez«k, 

Deputy  Director.  Office  of  Nuclear  Reactor 
Regulation. 
|FR  Doc.  87-13507  Filed  ft-11-87;  8:45  am] 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

Privacy  Act  ot  1974;  Publication  of 
Amendments  of  Two  Existing  Systems 
of  Records 

agency:  Office  of  Personnel 

Management. 

ACTION:  Notice;  publication  of 

amendments  of  two  existing  systems  of 

records. 

summary:  This  notice  amends  two 
Office  of  Personnel  Management  (OPM) 
Government-wide  (GOVT)  systems  of 
records  under  the  Privacy  Act.  Those 
systems  are  OPM/GOVT-5,  "Recruiting, 
Examining,  and  Placement  Records;"' 
and  OPM/GOVT-10.  "Employee 
Medical  File  System  Records.""  These 
amendments  specifically  identify 
records  arising  from  drug  testing  of 
applicants  (OPM/GOVT-5)  and 
employees  (OPM/GOVT-10)  under 
Executive  Order  12564,  as  part  of  the 
laboratory  test  result  records  already 
included  in  the  system. 


DATE:  These  amendments  are  effective 

on  luiy  13,  1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  H.  Lynch,  Workforce  Records 
M.maRement  Division,  (202)  632-5433. 

ADDRESS:  The  Office,  while  not  required 
to  solicit  comments,  for  the  reasons 
stated  in  the  "Supplementary 
Information"'  section  below,  invites 
comments.  Written  comments  on  these 
amendments  may  be  sent  or  delivered  to 
the  Assistant  Director  for  Workforce 
Information,  Room  5415,  Office  of 
Personnel  Management,  1900  E  Street, 
NW  .  WashinRtnn  DC  20415 

SUPPLEMENTARY  INFORMATION.  Pursuant 
to  section  6  of  Executive  Order  12564, 
"Drug-Free  Federal  Workplace,""  the 
Director,  Office  of  Personnel 
Management  (the  Office),  is  required  to 
issue  Government-wide  guidance  to 
agencies  on  the  implementation  of  the 
terms  of  the  Order.  Accordingly,  the 
Office  is  modifying  two  of  its 
Government-wide  Privacy  Act  systems 
of  records  to  include  these  records,  both 
agency  and  contractor-laboratory 
maintained  as  part  of  these  systems.  As 
records  covered  by  the  OPM/GOVT 
systems  of  records,  records  arising  from 
drug  testing  of  applicants  and 
employees  under  E.0. 12564  will  be 
subject  to  the  Privacy  Act"8 
requirements  and  the  Office"s  directives 
regarding  personnel  records.  Disclosure 
of  drug  test  records  under  the  ""routine 
use"  exception  to  the  Privacy  Act"s 
disclosure  prohibition  will  be  limited. 

The  overall  systems  of  records 
amended  here  cover  millions  of 
applicant  and  employee  records 
involving  numerous  data  elements. 
Because  drug  testing  will  not  necessarily 
be  performed  for  all  applicants  and  all 
employees,  and  because  other 
laboratory  results  are  already  included 
in  the  OPM/GOVT-5  and  OPM/GOVT- 
10  systems  of  records,  and  because  the 
drug  testing  information  added 
essentially  constitutes  only  a  few  data 
elements  already  covered  generically  by 
the  published  "'Categories  of  Records"  in 
these  systems,  the  Office  has 
determined  that  these  amendments  do 
not  constitute  an;|substantial  change  in 
the  scope  of  the  information  being 
maintained  nor  thB  population  covered. 
Therefore,  these  amendments  do  not 
require  a  "Report  on  New  System," 
within  the  meaning  of  guidelines 
established  for  determining  when  such  a 
report  is  to  be  filed  with  the  Office  of 
Management  and  Budget  and  Congress. 
For  convenience  and  clarity,  the  Office 
is  publishing  the  entire  text  of  these 
notices. 


BEST  COPY  AVAILABLE 
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Office  of  Personnel  Management. 

Constance  Homer, 

Director 


% 


Accordingly,  the  Office  gives  notice  of 
changes  to  the  OPM/GOVT-5, 
(Recruiting,  Examining,  and  Placement 
Records)  and  the  OPM/GOVT-10, 
(Employee  Medical  File  System 
Records)  as  indicated  by  italicized  text 
in  those  notices: 

OPM/GOVT-5 

SYSTEM  NAME: 

Recruiting,  Examining,  and  Placement 
Records. 

SYSTEM  LOCATION: 

Associate  Director,  Career  Entry 
Group.  Office  of  Personnel  Management, 
1900  E  Street,  NW,  Washington.  DC 
20415,  OPM  regional  and  area  offices, 
and  personnel  or  other  designated 
offices  of  Federal  agencies  that  are 
authorized  to  make  appointments  and  to 
act  for  the  Office  by  delegated  authority. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 

SYSTEM: 

a.  Persons  who  have  applied  to  the 
Office  or  agencies  for  Federal 
employment  and  current  and  former 
Federal  employees  submitting 
applications  for  other  positions  in  the 
Federal  service. 

b.  Applicants  for  Federal  employment 
believed  or  found  to  be  unsuitable  for 
employment  on  medical  ground.s. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

In  general,  all  records  in  this  system 
contain  identifying  information 
including  names,  dates  of  birth,  social 
security  numbers,  and  home  addresses. 
These  records  pertain  to  assembled  and 
unassembled  examining  procedures  and 
contain  information  on  both  competitive 
examinations  and  to  certain 
noncompetitive  actions,  such  as 
determinations  of  time-in-grade 
restriction  waivers,  waiver  of 
qualification  requirement 
determinations,  and  variations  in 
regulatory  requirements  in  individual 
cases. 

This  system  includes  such  records  as: 

a.  Applications  for  employment  that 
contain  informatioiton  work  and 
education,  military  service,  convictions 
for  offenses  against  the  law,  military 
service,  and  indications  of  specialized 
training  or  receipt  of  awards  or  honors. 
These  records  may  also  include  copies 
of  correspondence  between  the 
applicant  and  the  Office  or  agency. 

b.  Results  of  written  exams  and 
indications  of  how  information  in  the 
application  was  rated.  These  records 
also  contain  information  on  the  ranking 


of  an  applicant,  his  or  her  placement  on 
a  list  of  eligibles,  what  certificates 
applicant's  names  appeared,  an 
agency's  request  for  Office  approval  of 
the  agency's  objection  to  an  eligible's 
qualifications  and  the  Office's  decision 
in  the  matter,  an  agency's  request  for 
Office  approval  for  the  agency  to  pass 
over  an  eligible  and  the  Office's  decision 
in  the  matter,  and  an  agency's  decision 
to  object/pass  over  an  eligible  when  the 
agency  has  authority  to  make  such 
decisions  under  agreement  with  the 
Office. 

c.  Records  regarding  the  Office's  final 
decision  on  an  agency's  decision  to 
object/pass  over  an  eligible  for 
suitability  or  medical  reasons  or  when 
the  objection/pass  over  decision  applies 
to  a  compensable  or  preference  eligible 
with  30  percent  or  more  disability.  [Does 
not  include  a  rating  of  ineligibility  for 
employment  because  of  a  confirmed 
positive  test  result  under  Executive 
Order  12564.] 

d.  Responses  to  and  results  of 
approved  personality  or  similar  tests 
administered  by  the  Office  or  agency. 

e.  Records  relating  to  rating  appeals 
filed  with  the  Office  or  agency. 

f.  Registration  sheets,  control  cards, 
and  related  documents  regarding 
Federal  employees  requesting  placement 
assistance  in  view  of  pending  or 
realized  displacement  because  of 
reduction  in  force,  transfer  or 
discontinuance  of  function,  or 
reorganization. 

g.  Records  concerning  non- 
competitive action  cases  referred  to  the 
Office  for  decision.  These  files  include 
such  records  as  waiver  of  time-in-grade 
requirements,  decisions  on  superior 
qualification  appointments,  temporary 
appointments  outside  a  register,  and 
employee  status  determinations. 
Authority  for  making  decisions  on  many 
of  these  actions  has  also  been  delegated 
to  agencies.  The  records  retained  by  the 
Office  on  such  actions  and  copies  of 
such  files  retained  by  the  agency 
submitting  the  request  to  the  Office, 
along  with  records  that  agencies 
maintain  as  a  result  of  the  Office's 
delegations  of  authorities,  are 
considered  part  of  this  system  of 
records. 

h.  Records  retained  to  support 
Schedule  A  appointments  of  severely 
physically  handicapped  individuals. 
These  records  are  retained  both  by  the 
Office  and  agencies  acting  under  the 
Office  delegated  authorities. 

i.  Agency  applicant  supply  file 
systems  (when  the  agency  retains 
applications,  resumes,  and  other  related 
records  for  hard-to-fill  or  unique 
positions,  for  future  consideration), 
along  with  any  pre-employment 


vouchers  obtained  in  connection  with  an 
agency's  processing  of  an  application, 
are  included  in  this  system. 

j.  Records  derived  from  the  Office- 
developed  or  agency-developed 
assessment  center  exercises. 

k.  Case  files  related  to  medical 
suitability  determinations  and  appeals. 

1.  Records  related  to  an  applicant's 
examination  for  use  of  illegal  drugs 
under  provisions  of  Executive  Order 
12564.  Such  records  may  be  retained  by 
the  agency  (e.g.,  evidence  of  confirmed 
positive  test  results  and  copies  of 
notices  to  applicants  of  their  being  rated 
ineligible  for  Federal  employment 
because  of  the  confirmed  positive  test 
results)  or  by  a  contractor  laboratory 
e.g.,  the  record  of  the  testing  of  an 
applicant,  whether  negative,  or 
confirmed  or  unconfirmed  positive  test 
result). 

Note  1. — With  the  exception  of  Routine 
Use  i,  none  of  the  other  Routine  Uses 
identified  for  this  system  of  records  are 
applicable  to  records  relating  to  drug  testing 
under  Executive  Order  12564.  Further,  such 
records  shall  be  disclosed  only  to  a  very 
limited  number  of  officials  within  the  agency, 
generally  only  to  the  agency  Medical  Review 
Official  (MRO).  the  administrator  of  the 
agency  Employee  Assistance  Program,  and 
the  management  official  empowered  to 
recommend  or  lake  action  affecting  the 
individual. 

Note  2. — The  Office  does  not  intend  that 
records  created  by  agencies  in  connection 
with  the  agency's  Merit  Promotion  Plan 
program  be  included  in  the  term  "Applicant 
Supply  File"  as  used  within  this  notice.  It  is 
the  Office's  position  that  Merit  Promotion 
Plan  records  are  not  a  system  of  records 
within  the  meaning  of  the  Privacy  Act  as  such 
records  are  usually  filed  by  a  vacancy 
announcement  number  or  some  other  key 
that  is  not  a  unique  personal  identifier. 
Agencies  may  choose  to  consider  such 
records  as  within  the  meaning  of  a  system  of 
records  as  used  in  the  Privacy  Act,  but  if  they 
do  so,  they  are  solely  responsible  for 
implementing  Privacy  Act  requirements, 
including  establishment  and  notification  of  a 
system  of  records  pertaining  to  such  records. 

Note  3. — To  the  extent  that  an  agency 
utilizes  an  automated  medium  in  connection 
with  maintenance  of  records  in  this  system, 
the  automated  versions  of  these  records  are 
considered  covered  by  this  system  of  records. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

5  U.S.C.  1302,  3109,  3301,  3302,  3304, 
3306,  3307,  3309,  3313,  3317,  3318,  3319, 
3326.  4103,  4723,  5532,  and  5533;  and 
Executive  Orders  9397  and  12564. 

PURPOSES: 

The  records  are  used  in  considering 
individuals  who  have  applied  for 
positions  in  the  Federal  service  by 
making  determinations  of  qualifications 
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includinfi  medical  qualirications,  for 
positions  applied  fur.  and  to  rate  and 
rank  upplicHnts  applying  for  the  same  or 
similar  positions.  They  are  also  used  to 
refer  candidates  to  Federal  agencies  for 
employment  consideration,  including 
appointment,  transfer,  reinstatement, 
reassignment,  or  promotion.  Records 
derived  from  the  Office-developed  or 
agency-developed  assessment  center 
exercises  may  he  used  to  determine 
training  needs  of  participants.  These 
records  may  also  be  used  to  locate 
individuals  for  personnel  research. 

nOUTtNE  USES  OF  RECORDS  l*»ll*TAlMEO  m 
THE    SVSTf  M.  IMCIUCMNG  CATEGOniES  Of 
USERS  ANO  THE  PURPOSE  OF  SUCH  USCS: 

IViih  thf  f\i  cpiu'ii  of  Hoitlme  Use  i, 
none  of  the  other  Routine  Uses  apply  to 
records  identified  in  paragraph  1  of  the 
Categories  of  Records  in  the  System 
section  of  this  notice.  Otherwise, 
records  in  this  system  may  be  used: 

a.  To  refer  applicants,  including 
current  and  former  Federal  employees  to 
Federal  agencies  for  consideration  for 
employment,  transfer,  reassignment, 
reinstatement,  or  promotion. 

b.  With  the  permission  of  the 
applicant,  to  refer  applicants  to  State 
and  local  governments,  congressional 
offices,  international  organizations,  and 
other  public  offices  for  employment 
consideration. 

c.  To  disclose  pertinent  information  to 
the  appropriate  Federal.  State,  or  local 
agency  responsible  for  investigating, 
prosecuting,  enforcing,  or  implementing 
a  statute,  rule,  regulation,  or  order,  when 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation. 

d.  To  disclose  information  to  any 
source  from  which  additional 
information  is  requested  (to  the  extent 
necessary  to  identify  the  Individual, 
inform  the  source  of  the  purpose(s)  of 
the  request,  and  to  identify  the  type  of 
information  requested),  when  necessary 
to  obtain  information  relevant  to  an 
agency  decision  concerning  the  hiring  or 
retention  of  an  employee,  the  issuance 
of  a  security  clearance,  the  conducting 
of  a  security  or  suitability  investigation 
of  an  individual,  the  classifying  of 
positions,  the  letting  of  a  contract,  or  the 
issuance  of  a  license,  grant,  or  other 
benefit. 

e.  To  disclose  information  to  a  Federal 
agency,  in  response  to  its  request.  In 
connection  with  the  hiring  or  retention 
of  an  employee,  the  issuance  of  a 
security  clearance,  the  conducting  of  a 
security  or  suitability  investigation  of  an 
individual,  the  classifying  of  positions, 
the  letting  of  a  contract,  or  the  issuance 
of  a  license,  grant,  or  other  benefit  by 


the  requesting  agency,  to  the  extent  that 
the  information  is  relevant  and 
necessary  to  the  requesting  agency's 
decision  in  the  matter. 

f.  To  disclose  information  to  the  Office 
of  Management  and  Budget  at  any  stage 
in  the  legislative  coordination  and 
clearance  process  in  connection  with 
private  relief  legislation  as  set  forth  in 
0MB  Circular  No.  A-19. 

g.  To  provide  information  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  that  congressional  office  made  at 
the  request  of  that  individual. 

h.  To  disclose  information  to  another 
Federal  agency,  to  a  court,  or  a  party  in 
litigation  before  a  court  or  in  an 
administrative  proceeding  being 
conducted  by  a  Federal  agency,  either 
when  the  Government  is  a  party  to  a 
judicial  proceeding  or  to  comply  with 
the  issuance  of  a  subpoena. 

i.  To  disclose  information  to  the 
Department  of  Justice,  or  in  a  proceeding 
before  a  court,  adjudicative  body,  or 
other  administrative  body  before  which 
the  agency  is  authorized  to  appear, 
when: 

1.  The  agency,  or  any  component 
thereof;  or 

2.  Any  employee  of  the  agency  In  his 
or  her  official  capacity:  or 

3.  Any  employee  of  the  agency  in  his 
or  her  individual  capacity  where  the 
Department  of  Justice  or  the  agency  has 
agreed  to  represent  the  employee:  or 

4.  The  United  States,  where  the 
agency  determines  that  litigation  is 
likely  to  affect  the  agency  or  any  of  its 
components, 

is  a  party  to  litigation  or  has  an  interest 
in  such  litigation,  and  the  use  of  such 
records  by  the  Department  of  Justice  or 
the  agency  is  deemed  by  the  agency  to 
be  relevant  and  necessary  to  the 
litigation,  provided,  however,  that  in 
each  case  it  has  been  determined  th.ftJk'"**. 
the  disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

j.  By  the  National  Archives  and 
Records  Administration  in  records 
management  inspections  conducted 
under  authority  of  44  U.S.C.  2904  and 
2906. 

k.  By  the  agency  maintaining  the 
records  or  by  the  Office  to  locate 
individuals  for  personnel  research  or 
survey  response  and  in  the  production 
of  summary  descriptive  statistics  and 
analytical  studies  in  support  of  the 
function  for  which  the  records  are 
collected  and  maintained,  or  for  related 
workforce  studies.  While  published 
statistics  and  studies  do  not  contain 
individual  identiHers.  in  some  instances 
the  selection  of  elements  of  data 


included  in  the  study  may  be  structured 
in  such  a  way  as  to  make  the  data 
individually  identifiable  by  inference. 

1.  To  disclose  information  to  officials 
of  the  Merit  Systems  Protection  Board, 
including  the  Office  of  Special  Counsel, 
when  requested  in  connection  with 
appeals,  special  studies  of  the  civil 
service  and  other  merit  systems,  review 
of  Office  rules  and  regulations, 
investigations  of  alleged  or  possible 
prohibited  personnel  practices,  and  such 
other  functions:  e.g..  as  prescribed  in  5 
U.S.C.  1205  and  1206,  or  as  may  be 
authorized  by  law. 

m.  To  disclose  information  to  the 
Equal  Employment  Opportunity 
Commission  when  requested  in 
connection  with  investigations  into 
alleged  or  possible  discrimination 
practices  in  the  Federal  sector, 
examination  of  Federal  affirmative 
employment  programs,  compliance  by 
Federal  agencies  with  the  Uniform 
Guidelines  on  Employee  Selection 
Procedures,  or  other  functions  vested  in 
the  Commission  by  the  President's 
Reorganization  Plan  No.  1  of  1978. 

n.  To  disclose  information  to  the 
Federal  Labor  Relations  Authority  or  its 
General  Counsel  when  requested  in 
connection  with  investigations  of 
allegations  of  unfair  labor  practices  or 
matters  before  the  Federal  Service 
Impasses  Panel. 

o.  To  disclose,  in  response  to  a 
request  for  discovery  or  for  an 
appearance  of  a  witness,  information 
that  is  relevant  to  the  subject  matter 
involved  in  a  pending  judicial  or 
administrative  proceeding. 

policies  amd  practices  for  storimq. 
retrieviho,  safeouaroino,  ano  retaining 
ano  olsposino  of  records  in  the  svstem: 

storaoe: 

KL't-ords  are  maintained  on  magnetic 
tapes,  disk,  punched  cards,  microfiche, 
cards,  lists,  and  forms. 

retricvabiuty: 

Records  are  retrieved  by  the  name, 
date  of  birth,  social  security  number, 
and/or  other  identification  number 
assigned  to  the  individual  on  whom  they 
are  maintained. 

SAFtOUAROS: 

Records  are  maintained  in  a  secured 
area  or  automated  media  with  access 
limited  to  authorized  personnel  whose 
duties  require  access. 

RETENTION  AND  DISPOSAL: 

Records  in  this  system  are  retained 
for  varying  lengths  of  time,  ranging  from 
a  few  months  to  5  years;  e  g..  applicant 
records  that  are  part  of  medical 
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determination  case  files  or  medical 
suitability  appeal  files  are  retained  for  3 
years  from  compljetion  of  action  on  the 
case.  Most  records  are  retained  for  a 
period  of  1  to  2  years.  Some  records, 
such  as  individual  applications,  become 
part  of  the  person's  permanent  official 
records  when  hired,  while  some  records 
(e.g..  non-competitive  action  case  files). 
are  retained  for  5  years.  Some  records 
are  destroyed  by  shredding  or  burning 
while  magnetic  tapes  or  disks  are 
erased. 

SVSTEM  MANAGERfS)  ANO  ADDRESS: 

Associate  Director.  Career  Entry 
Group.  Office  of  Personnel  Management, 
1900  E  Street  NW.,  Washington,  DC 
20415. 

NOTIFICATION  PROCEDURE: 

Individuals  wishing  to  inquire 
whether  this  system  of  records  contains 
information  aboyt  them  should  contact 
the  agency  or  tlie  Office  where 
application  was  made  or  examination 
was  taken.  Individuals  must  provide  the 
following  information  for  their  records 
to  he  located  and  identified: 

a.  Name. 

b.  Date  of  birth. 

c.  Social  security  number. 

d.  Identification  number  (if  known). 

e.  Approximate  date  of  record. 

f.  Title  of  examination  or 
announcement  with  which  concerned. 

g.  Geographic  area  in  which 
consideration  was  requested. 

RECORD  ACCESS  PROCEDURE: 

Specific  materials  in  this  system  have 
been  exempted  from  Privacy  Act 
provisions  at  5  U.S.C.  552a(c)(3)  and  (d), 
regarding  access  to  records. 

The  section  of  this  notice  titled 
"Systems  Exempted  from  Certain 
Provisions  of  the  Act"  indicates  the  kind 
of  materials  exempted  and  the  reasons 
for  exempting  them  from  access. 
Individuals  wishing  to  request  access  to 
their  non-exempt  records  should  contact 
the  agency  or  the  Office  where 
application  was  made  or  examination 
was  taken.  Individuals  must  provide  the 
following  information  for  their  records 
to  be  located  and  identified: 

a.  Name. 

b.  Date  of  birth. 

c.  Social  security  number. 

d.  Identification  number  (if  known). 

e.  Approximate  date  of  record, 
f  Title  of  examination  or 

announcement  with  which  concerned. 

g.  Geographic  area  in  which 
consideration  was  requested. 

Individuals  requesting  access  must 
also  comply  with  the  Office's  Privacy 
Act  regulations  on  verification  of 
Identity  and  access  to  records  (5  CFR 
291.201  and  297.203). 
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CONTESTING  RECORD  PROCEDURE: 

Specific  materials  in  this  system  have 
been  exempted  from  Privacy  Act 
provisions  at  5  U.S.C.  552a(d).  regarding 
amendment  of  records.  The  section  of 
this  notice  titled  "Systems  Exempted 
from  Certain  Provisions  of  the  Act" 
indicates  the  kinds  of  materials 
exempted  and  the  reasons  for  exempting 
them  from  amendment.  An  individual 
may  contact  the  agency  or  the  Office 
where  application  is  filed  at  any  time  to 
update  qualifications,  education, 
experience,  or  other  data  maintained  in 
the  system. 

Such  regular  administrative  updating 
of  records  should  not  be  requested 
under  the  provisions  of  the  Privacy  Act 
However,  individuals  wishing  to  request 
amendment  of  other  records  under  the 
provisions  of  the  Privacy  Act  should 
contact  the  agency  or  the  Office  where 
application  was  made  or  examination 
was  taken.  Individuals  must  provide  the 
following  information  for  their  records 
to  be  located  and  identified: 

a.  Name. 

b.  Date  of  birth. 

c.  Social  security  number. 

d.  Identification  number  (if  known). 

e.  Approximate  date  of  record. 

f.  Title  of  examination  or 
announcement  with  which  concerned. 

g.  Geographic  area  in  which 
consideration  was  requested. 

Individuals  requesting  amendment 
must  also  comply  with  the  Office's 
Privacy  Act  regulations  on  verification 
of  identity  and  amendment  of  records  (5 
CFR  297.201  and  297.208). 

Note. — In  responding  to  an  inquiry  or  a 
request  for  access  or  amendment.  Resource 
Specialists  may  contact  the  Office's  area 
office  that  provides  examining  and  rating 
assistance  for  help  in  processing  the  request. 

RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  of  records 
comes  from  the  individual  to  whom  it 
applies  or  is  derived  from  informaUon 
the  individual  supplied;  reports  from 
medical  personnel  on  physical 
qualifications:  results  of  examinations 
that  are  made  known  to  applicants, 
agencies  and  Office  records;  and 
vouchers  supplied  by  references  or  other 
sources  that  the  applicant  lists  or  that 
are  developed. 

SVSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

This  system  contains  investigative 
materials  that  are  used  solely  to 
determine  the  appropriateness  of  a 
request  for  approval  of  an  objection  to 
an  eligible's  qualifications  for  Federal 
civilian  employment  or  vouchers 
received  during  the  processing  of  an 
application.  The  Privacy  Act.  at  5  U.S.C. 


552a(k)(5).  permits  an  agency  to  exempt 
such  investigative  material  from  certain 
provisions  of  the  Act,  to  the  extent  that 
release  of  the  material  to  the  individual 
whom  the  information  is  about  would: 

a.  Reveal  the  identity  of  a  source  who 
furnished  information  to  the 
Government  under  an  express  promise 
(granted  on  or  afier  September  27, 1975) 
that  the  identity  of  the  source  would  be 
held  in  confidence;  or 

b.  Reveal  the  identity  of  a  source  who, 
prior  to  September  27, 1975,  furnished 
information  to  the  Government  under  an 
implied  promise  that  the  identity  of  the 
source  would  be  held  in  confidence. 

This  system  contains  testing  and 
examination  materials  used  solely  to 
determine  individual  qualifications  for 
appointment  or  promofion  in  the  Federal 
service.  The  Privacy  Act.  at  5  U.S.C. 
552a(k)(6),  permits  an  agency  to  exempt 
all  such  testing  or  examination  material 
and  information  from  certain  provisions 
of  the  Act,  when  disclosure  of  the 
material  would  compromise  the 
objectivity  or  fairness  of  the  testing  or 
examination  process.  The  Office  has 
claimed  exemptions  from  the 
requirements  of  5  U.S.C.  552a(d),  which 
relate  to  access  to  and  amendment  of 
records. 

The  specific  materials  exempted 
include,  but  are  not  limited  to.  the 
following: 

a.  Answer  keys. 

b.  Assessment  center  exercises. 

c.  Assessment  center  exercise  reports. 

d.  Assessor  guidance  material. 

e.  Assessment  center  observation 
reports. 

f.  Assessment  center  summary 
reports. 

g.  Other  applicant  appraisal  methods, 
such  as  performance  tests,  work 
samples  and  simulations,  miniature 
training  and  evaluation  exercises, 
structured  interviews,  and  their 
associated  evaluation  guides  and 
reports. 

h.  Item  analyses  and  similar  data  that 
contain  test  keys. 

i.  Ratings  given  for  validating 
examinations. 

j.  Rating  schedules,  including  crediting 
plans  and  scoring  formulas  for  other 
selection  procedtires. 

k.  Rating  sheets. 

1.  Test  booklets,  including  the  written 
instructions  for  their  preparation. 

m.  Test  item  files. 

n.  Test  answer  sheets. 

OPM/GOVT-10 

SYSTEM  NAME: 

Employee  Medical  File  System 
Records. 
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SYSTEM  LOCATIOM: 

a.  For  current  employees,  records  are 
located  in  agency  medical,  personnel, 
dispensary,  health,  safety,  or  other 
designated  offices  within  the  agency, 
with  another  agency  providing  such 
services  for  the  employing  agency,  or 
with  private  sector  contractors. 

b.  For  former  employees,  most  records 
will  be  located  in  an  Employee  Medical 
Folder  (FMF)  stored  in  Federal  Records 
Storage  Centers  operated  by  the 
National  Archives  and  Records 
Administration  (NARA).  In  some  cases, 
agencies  may  retain  for  a  limited  time 
(e.g.,  up  to  3  years)  some  records  on 
former  employees. 

categories  of  individuals  covered  by  tme 
system: 

Current  and  former  Federal  civilian 
employees. 

CATEGORIES  Of  RECORDS  IM  THE  SYSTEM: 

Records  maintained  in  this  system 
include: 

a.  Medical  records,  forms,  and  reports 
completed  or  obtained  when  an 
individual  applies  for  a  Federal  job  and 
is  subsequently  employed; 

b.  Medical  records,  forms,  and  reports 
completed  during  employment  as  a 
condition  of  employment,  either  by  the 
employing  agency  or  by  another  agency. 
State  or  local  government  entity,  or  a 
private  sector  entity  under  contract  to 
the  employing  agency: 

c.  Records  resulting  from  the  testing 
of  the  employee  for  use  of  illegal  drugs 
under  Executive  Order  12564.  Such 
records  may  be  retained  by  the  agency 
(e.g.,  by  the  agency  Medical  Review 
Official)  and  include  records  of  who  has 
been  tested,  who  failed  to  report  for 
testing,  confirmed  positive  test  results, 
and  related  documents. 

Note. — Records  maintained  by  an  agency 
dispensary  are  included  in  the  system  only 
when  they  are  the  result  of  a  condition  of 
employment  or  related  to  an  on-the-job 
occurrence. 

d.  Agency  maintained  Hies  containing 
reports  of  on-the-job  injuries  and 
medical  records,  forms,  and  reports 
generated  as  a  result  of  the  filing  of  a 
claim  for  Workers'  Compensation, 
whether  the  claim  is  accepted  or  not. 
(The  official  compensation  claim  file, 
physically  being  maintained  by  the 
Department  of  Labors  Office  of 
Workers'  Compensation  Program 
(OWCP)  is  part  of  that  agency's  system 
of  records  and  not  covered  by  this 
notice.) 

e.  All  other  medical  records,  forms, 
and  reports  created  on  an  employee 
during  his  or  her  period  of  employment, 
including  records  retained  on  a  short- 
term/temporary  basis  (i.e.,  those 


designated  to  be  retained  only  while  the 
employee  is  with  that  agency)  and 
records  designated  for  long-term 
retention  (i.e..  those  retained  for  the 
employee's  duration  of  Federal  service 
and  for  some  period  of  time  after). 

Nol8. — Records  perlaininx  to  employee 
drug  or  alcohol  abuse  counseling  or 
treatment,  and  those  pertaining  to  other 
employee  counseling  programs  conducted 
under  Health  Service  Programs  established 
pursuant  to  S  U.S.C.  chapter  79,  are  not  part 
of  this  system  of  records. 

AUTHORITY  FOR  MAIMTENAMCE  OF  TME 
SYSTEM 

Executive  Orders  12107  and  12564  and 
5  U.S.C.  chapters  11.  31,  33,  43,  61,  63, 
and  83. 

PURPOSES: 

Records  in  this  system  of  records  are 
maintained  for  a  variety  of  purposes, 
which  include  the  following: 

a.  To  ensure  that  records  required  to 
be  retained  on  a  long-term  basis  to  meet 
the  mandates  of  law.  Executive  order,  or 
regulations  (e.g..  the  Department  of 
Labor's  Occupational  Safety  and  Health 
Administration  (OSHA)  and  OWCP 
regulations),  are  so  maintained. 

b.  To  provide  data  necessary  for 
proper  medical  evaluations  and 
diagnoses,  to  ensure  that  proper 
treatment  is  administered,  and  to 
maintain  continuity  of  medical  care. 

c.  To  provide  an  accurate  medical 
history  of  the  total  health  care  and 
medical  treatment  received  by  the 
individual  as  well  as  job  and/or  hazard 
exposure  documentation  and  health 
monitoring  in  relation  to  health  status 
and  claims  of  the  individual. 

d.  To  enable  the  planning  for  further 
care  of  the  patient. 

e.  To  provide  a  record  of 
communications  among  members  of  the 
health  care  team  who  contribute  to  the 
patient's  care. 

f.  To  provide  a  legal  document 
describing  the  health  care  administered 
and  any  exposure  incident. 

g.  To  provide  a  method  for  evaluating 
quality  of  health  care  rendered  and  job- 
health-protection  including  engineering 
protection  provided,  protective 
equipment  woin.  workplace  monitoring, 
and  medical  exam  monitoring  required 
by  OSHA  or  by  good  practice. 

h.  To  ensure  that  all  relevant, 
necessary,  accurate,  and  timely  data  are 
available  to  support  any  medically- 
related  employment  decisions  affecting 
the  subject  of  the  records  (e.g.,  in 
connection  with  fitness-for-duty  and 
disability  retirement  decisions) 

i.  To  document  claims  filed  with  and 
the  decisions  reached  by  OWCP  and  the 
individual's  possible  reemployment 


rights  under  statutes  governing  that 
program. 

j.  To  document  employee's  reporting 
of  on-the-job  injuries  or  unhealthy  or 
unsafe  working  conditions,  including  the 
reporting  of  such  conditions  to  OSHA 
and  actions  taken  by  that  agency  or  by 
the  employing  agency. 

k.  To  ensure  proper  and  accurate 
operation  of  the  agency's  employee  drug 
testing  program  under  Executive  Order 
12564. 

Note. — Except  for  Routine  Uses  d  and  o.  no 
other  Routine  Use  for  this  system  of  records 
applies  to  records  included  in  paragraph  c  in 
the  Categories  of  Records  in  the  System 
section  of  this  noUce.  Furdter.  agencies  are 
reminded  that  Routine  Use  disclosures  are 
permissive  in  nature  and  should  be  limited  to 
only  those  records /portions  of  a  record  that 
meet  the  requirement  of  the  requester. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE   SYSTEM.  INCLUOIMO  CATEOORIKS  OF 
USERS  AND  THE  PURPOSE  OF  SUCH  USES: 

These  records  and  information  in 
these  records  may  be  used: 

a.  To  disclose  information  to  the 
Department  of  Labor,  Veterans' 
Administration,  Social  Security 
Administration,  or  a  national.  State,  or 
local  social  security  type  agency,  when 
necessary  to  adjudicate  a  claim  (filed  by 
or  on  behalf  of  the  individual)  under  a 
retirement,  insurance,  or  health  benefit 
program. 

b.  To  disclose  information  to  a 
Federal,  State,  or  local  agency  to  the 
extent  necessary  to  comply  with  laws 
governing  reporting  of  communicable 
diseases. 

c.  To  disclose  information  to  another 
Federal  agency,  to  a  court,  or  a  party  in 
litigation  before  a  court  or  in  an 
administrative  proceeding  being 
conducted  by  a  Federal  agency,  either 
when  the  Government  is  a  party  to  a 
judicial  proceeding  or  to  comply  with 
the  issuance  of  a  subpoena. 

d.  To  disclose  information  to  the 
Department  of  Justice,  or  in  a  proceeding 
before  a  court,  adjudicative  body,  or 
other  administrative  body  before  which 
the  agency  is  authorized  to  appear, 
when: 

1.  The  agency,  or  any  component 
thereof;  or 

2.  Any  employee  of  the  agency  in  his 
or  her  official  capacity:  or 

3.  Any  employee  of  the  agency  in  his 
or  her  individual  capacity  where  the 
Department  of  Justice  or  the  agency  has 
agreed  to  represent  the  employee;  or 

4.  The  United  States,  where  the 
agency  determines  that  litigation  is 
likely  to  affect  the  agency  or  any  of  its 
components. 


is  a  party  to  litigation  or  has  an  interest 
in  such  litigation,  and  the  use  of  such 
records  by  the  Department  of  justice  or 
the  agency  is  deemed  by  the  agency  to 
be  relevant  and  necessary  to  the 
litigation,  provided,  however,  that  in 
each  case  it  has  been  determined  that 
the  disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

e.  To  disclose  in  response  to  a  request 
for  discovery  or  for  appearance  of  a 
witness,  information  that  is  relevant  to 
the  subject  matter  involved  in  a  pending 
judicial  or  administrative  proceeding. 

f.  To  disclose  pertinent  information  to 
the  appropriate  Federal,  Stale,  or  local 
agency  respdbsible  for  investigating, 
prosecuting,  enforcing,  or  implementing 
a  statute,  rule,  regulation,  or  order  when 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation. 

g.  To  disclose  information  to  the 
Office  of  Management  and  Budget  at 
any  stage  in  the  legislative  coordination 
and  clearance  process  in  connection 
with  private  relief  legislation  as  set  forth 
in  OMB  Circular  No.  A-IQ. 

h.  To  disclose  information  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

i.  To  disclose  information  to  officials 
of  the  Merit  Systems  Protection  Board 
including  the  Office  of  Special  Counsel, 
the  P'ederal  Labor  Relations  Authority 
and  its  general  counsel,  the  Equal 
Employment  Opportunity  Commission, 
arbitrators,  and  hearing  examiners  to 
the  extent  necessary  to  carry  out  their 
authorized  duties. 

j.  To  disclose  information  to  survey 
team  members  from  the  Joint 
Commission  on  Accreditation  of 
Hospitals  (JCAH)  when  requested  in 
connection  with  an  accreditation 
review,  but  only  to  the  extent  that  the 
information  is  relevant  and  necessary  to 
meet  JCAH  standards. 

k.  To  disclose  information  to  the 
National  Archives  and  Records  Service 
in  records  management  inspections 
conducted  under  authority  of  44  U.S.C. 
2904  and  2906.  '- 

1.  To  disclose  information  to  health 
insurance  carriers  contracting  with  the 
Office  of  Personnel  Management 
(hereafter  referred  to  as  "the  Office")  to 
provide  a  health  benefits  plan  under  the 
Federal  Employees  Health  Benefits 
Program  information  necessary  to  verify 
eligibility  for  pqyment  of  a  claim  for 
health  benefits. 

m.  By  the  agency  maintaining  or 
responsible  for  generating  the  records  to 
locate  individuals  for  health  research  or 
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survey  response  and  in  the  production 
of  summary  descriptive  statistics  and 
analytical  studies  (e.g.,  epidemiological 
studies)  in  support  of  the  function  for 
which  the  records  are  collected  and 
maintained.  While  published  statistics 
and  studies  do  not  contain  individual 
identifiers,  in  some  instances  the 
selection  of  elements  of  data  included  in 
the  study  might  be  structured  in  such  a 
way  as  to  make  the  data  individually 
identifiable  by  inference. 

n.  To  disclose  information  to  the 
Office  of  Federal  Employees  Group  Life 
Insurance  that  is  relevant  and  necessary 
to  adjudicate  claims. 

o.  To  disclose  information,  when  an 
individual  to  whom  a  record  pertains  is 
mentally  incompetent  or  under  other 
legal  disability,  to  any  person  who  is 
responsible  for  the  care  of  the 
individual,  to  the  extent  necessary. 

p.  To  disclose  to  the  agency-appointed 
representative  of  an  employee  all 
notices,  determinations,  decisions,  or 
other  written  communications  issued  to 
the  employee,  in  connection  with  an 
examination  ordered  by  the  agency 
under: 

(1)  Medical  evaluation  (formerly 
Fitness  for  Duty)  examinations 
procedures;  or 

(2)  Agency-filed  disability  retirement 
procedures. 

q.  To  disclose  to  a  requesting  agency, 
organization,  or  individual  the  home 
address  and  other  information 
concerning  those  individuals  who  it  is 
reasonably  believed  might  have 
contracted  an  illness  or  been  exposed  to 
or  suffered  from  a  health  hazard  while 
employed  in  the  Federal  work  force. 

r.  To  disclose  information  to  a  Federal 
agency,  in  response  to  its  request  or  at 
the  initiation  of  the  agency  maintaining 
the  records,  in  connection  with  the 
retention  of  an  employee,  the  issuance 
of  a  security  clearance,  the  conducting 
of  a  suitability  or  security  investigation 
of  an  individual,  the  classifying  of  jobs, 
the  letting  of  a  contract,  or  the  issuance 
of  a  license,  grant,  or  other  benefit  by 
the  requesting  agency,  or  the  lawful, 
statutory,  administrative,  or 
investigative  purpose  of  the  agency,  to 
the  extent  that  the  information  is 
relevant  and  necessary  to  the  requesting 
agency's  decision  on  the  matter. 

s.  To  disclose  to  any  Federal,  State,  or 
local  government  agency,  in  response  to 
its  request  or  at  the  initiation  of  the 
agency  maintaining  the  records, 
information  relevant  and  necessary  to 
the  lawful,  statutory,  administrative,  or 
investigatory  purpose  of  that  agency  as 
it  relates  to  the  conduct  of  job  related 
epidemiological  research  or  the 
ensurance  of  compliance  with  Federal, 
State,  or  local  government  laws  on 


health  and  safety  in  the  work 
environment. 

t.  To  disclose  to  officials  of  labor 
organizations  recognized  under  5  U.S.C. 
chapter  71,  analyses  using  exposure  or 
medical  records  and  employee  exposure 
records,  in  accordance  with  the  records 
access  rules  of  the  Department  of 
Labor's  OSHA.  and  subject  to  the 
limitations  at  29  CFR  1910.20(e)(2)(iii)(B). 

POLICIES  AND  PRACTICES  OF  STORING, 
RETRIEVING,  SAFEGUARDING.  AND  RETAINING 
AND  DISPOSING  OF  RECORDS  IN  TME  SYSTEM: 

STORAGE: 

Records  are  stored  in  file  folders,  on 
microfiche,  in  automated  record 
systems,  and  on  file  cards.  X-rays,  or 
other  medical  reports  and  forms. 

retrievability: 

Records  are  retrieved  by  the 
employees  name,  date  of  birth,  social 
security  number,  or  any  combination  of 
those  identifiers. 

SAFEGUARDS: 

Records  are  stored  in  locked  file 
cabinets  or  locked  rooms.  Automated 
records  are  protected  by  restricted 
access  procedures  and  audit  trails. 
Access  to  records  is  strictly  limited  to 
agency  or  contractor  officials  with  a 
bona  fide  need  for  the  records. 

RETENTION  AND  DISPOSAL: 

Some  records  are  retained  for  the 
duration  of  employment  with  a  given 
agency.  Other  records  are  retained  for 
the  duration  of  Federal  employment, 
plus  30  years.  Records  arising  in 
connection  with  employee  drug  testing 
under  Executive  Order  12564  are 
generally  retained  for  up  to  2  years. 
Records  are  destroyed  by  shredding, 
burning,  or  by  erasing  the  disk. 

SYSTEM  MANAGER  AND  ADDRESS: 

Assistant  Director  for  Workforce 
Information,  Personnel  Systems  and 
Oversight  Group,  U.  S.  Office  of 
Personnel  Management,  Room  5415, 1900 
E  Street,  NW.,  Washington,  DC  20415. 

NOTIFICATION  PROCEDURE: 

Individuals  wishing  to  inquire 
whether  this  system  of  records  contains 
records  on  them  should  follow  the 
appropriate  procedure  listed  below. 

a.  Current  employees.  Current 
gpiployees  should  contact  their 
e'hiploying  agency's  personnel, 
dispensary,  health,  safety,  medical,  or 
other  designated  office  responsible  for 
maintaining  the  records,  as  identified  in 
the  agency's  internal  issuance  covering 
this  system.  Individuals  must  furnish 
such  identifying  information  as  required 
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by  the  agency  for  their  records  to  be 
located  and  identified. 

b.  Former  employees.  Former 
employees  should  contact  their  former 
agency's  personnel,  dispensary,  health, 
safety,  medical,  or  other  designated 
office  responsible  for  maintaining  the 
records,  as  identified  in  the  agency's 
internal  issuance  covering  this  system. 
Additionally,  for  access  to  their  EMF. 
they  should  submit  a  request  to  the 
Office's  regional  office  nearest  their 
residence.  (See  list  of  the  Offices' 
regional  and  area  office  addresses  in  the 
Appendix.)  Individuals  submitting 
requests  to  the  Office's  regional  and 
area  offices  must  submit  the  following 
information  for  their  records  to  be 
located  and  identified: 

1.  Full  name. 

2.  Date  of  birth. 

3.  Social  security  number. 

4.  Name  and  location  of  agency  where 
last  employed  and  dates  of  employment. 

5.  Signature. 

RECORDS  ACCESS  PROCEDURE: 

a.  Current  employees  should  contact 
the  appropriate  agency  office  as 
indicated  in  the  "Notification 
Procedure"  section  and  furnish  such 
identifying  information  as  required  by 
the  agency  to  locate  and  identify  the 
records  sought. 

b.  Former  employees  should  contact 
the  appropriate  agency  office  as 
indicated  in  the  Notification  Procedure 
section  and  furnish  such  identifying 
information  as  required  by  the  agency  to 
locate  and  identify  the  records  sought. 
Former  employees  may  also  submit  a 
request  to  the  Office's  regional  or  area 
office  nearest  their  residence  for  access 
to  their  EMF.  (See  list  of  the  Office's 
regional  and  area  office  addresses  in  the 
Appendix.)  When  submitting  a  request 
to  the  Office,  the  individual  must  furnish 
the  following  information  to  locate  and 
identify  the  record  sought: 

1.  Full  name. 

2.  Date  of  birth. 

3.  Social  security  number. 

4.  Name  and  location  of  agency  where 
last  employed  and  dates  of  employment. 

5.  Signature. 

c.  Individuals  requesting  access  must 
also  comply  with  the  Office's  Privacy 
Act  regulations  on  verification  of 
identity  and  access  to  records  (5  CFR 
297.201  and  297  203) 

CONTESTINQ  RECORDS  PROCEDURE: 

Because  medical  practitioners  often 
provide  differing  but  equally  valid 
medical  judgments  and  opinions  when 
making  medical  evaluations  of  an 
individual's  health  status,  review  of 
requests  from  individuals  seeking 
amendment  of  their  medical  records. 


beyond  correction  and  updating  of  the 
records,  will  be  limited  to  consideration 
of  including  the  differing  opinion  in  the 
record  rather  than  attempting  to 
determine  whether  the  original  opinion 
is  accurate. 

Individuals  wishing  to  amend  their 
records  should: 

a.  For  a  current  employee,  contact  the 
appropriate  agency  office  identified  in 
the  Notification  Procedure  section  and 
furnish  such  identifying  information  as 
required  by  the  agency  to  locate  and 
identify  the  records  to  be  amended. 

b.  For  a  former  employee,  contact  the 
appropriate  agency  office  identified  in 
the  Notification  Procedure  section  and 
furnish  such  identifying  information  as 
required  by  the  agency  to  locate  and 
identify  the  record  to  be  amended. 
Former  employees  may  also  submit  such 
a  request  to  amend  records  in  their  EMF 
to  the  system  manager.  When  submitting 
a  request  to  the  system  manager,  the 
individual  must  furnish  the  following 
information  to  locate  and  identify  the 
records  to  be  amended: 

1.  Full  name. 

2.  Date  of  birth. 

3.  Social  security  number. 

4.  Name  and  location  of  agency  where 
last  employed  and  dates  of  employment. 

5.  Signature. 

c.  Individuals  seeking  amendment  of 
their  records  must  also  follow  the 
Office's  Privacy  Act  regulations  on 
verification  of  identity  and  amendment 
of  records  (5  CFR  297.201  and  297.208). 

RECORDS  SOURCE  CATEGORIES: 

Records  in  this  system  are  obtained 
from: 

a.  The  individual  to  whom  the  records 
pertain. 

b.  Agency  employee  health  unit  staff. 

c.  Federal  and  private  sector  medical 
practitioners  and  treatment  facilities. 

d.  Supervisors/managers  and  other 
agency  officials. 

e.  Other  agency  records. 
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StCURITIES  AND  EXCHANGE 
COMMISSION 

(Release  No.  34-24555;  File  No.  SR-AMEX- 
87-151 

Self-Regulatory  Organizations; 
American  Stock  Exchange.  Inc.;  Filing 
and  Order  Granting  Accelerated 
Approval  To  Proposed  Rule  Change 

On  June  2.  1987.  the  American  Slock 
Exchange.  Inc.  (  "Amex"  or  "Exchange  ") 
submitted  to  the  Securities  and 
Exchange  Commission  ("Commission"). 


pursuant  to  section  19(b)  under  the 
Securities  Exchange  Act  of  1934 
( "Act")  '  and  Rule  19b-4  thereunder,*  a 
proposed  rule  change  to  apply  the  listing 
requirements  for  warrants  under  Section 
105  of  the  Amex  Company  Guide  to  the 
listing  of  foreign  currency  warrants.  The 
Exchange  is  proposing  to  list  foreign 
currency  warrants,  which  will  be 
unsecured  obligations  of  their  issuer  and 
subject  to  cash  settlement  in  U.S.  dollars 
during  a  term  not  to  exceed 
approximately  five  years  from  date  of 
issuance.  Section  105  provides  that  the 
issuer  of  the  warrants  must  meet  the 
size,  earnings,  and  distribution  criteria 
set  forth  in  sections  101  and  102(a). 
respectively,  of  the  Company  Guide. 

The  warrants  that  the  Exchange 
anticipates  listing  at  this  time  will  be 
offered  with  a  note  issued  under  a 
common  prospectus.*  The  notes  and 
warrants  will  be  offered  separately  and 
not  as  units.  The  warrants  will  be  issued 
under  a  Warrant  Agreement  which  will 
provide  for  settlement  in  U.S.  dollars 
rather  than  through  physical  delivery  of 
the  foreign  currency,  during  a  term  of 
approximately  five  years  from  date  of 
issuance.*  The  warrant  issuer  will  be  an 
entity  that  has  assets  in  excess  of  $100 
million  and  that  otherwise  substantially 
exceeds  the  size  and  earnings 
requirements  of  section  101  of  the 
Company  Guide. 

The  warrants  will  be  cash  settled, 
based  upon  the  value  of  the  U.S.  dollar 
in  relation  to  a  particular  foreign 
currency.  The  first  warrant  to  be  listed 
will  be  based  on  the  value  of  the 
Japanese  yen.  Generally  speaking,  if  the 
value  of  the  foreign  currency  on  which 
the  warrant  is  based  falls  below  a  pre- 
determined base  price,  the  warrant  can 
be  expected  to  increase  in  value.'  On 
the  other  hand,  an  increase  in  the  value 
of  the  foreign  currency  relative  to  the 
U.S.  dollar  would  tend  to  lessen  the 
value  of  the  warrants.  Prior  to  the 
warrant  expiration  date,  a  holder  may 
exercise  no  fewer  than  2.000  warrants  at 
any  one  time.  All  warrants  not  exercised 
two  days  prior  to  the  warrant  expiration 
date  will  be  deemed  automatically 
exercised  on  the  expiration  date, 


*  15U.sC  78»(bKl|(1982). 
»  17  CFR  240  19t>-4  (1986). 

*  The  notet  will  t>e  listed  purtuant  to  tht  crileriu 
•el  forth  in  lection  104  of  Ihe  Company  Guide 
(Bonds  and  Det>enlures). 

*  The  Exchange  expects  that  other  foreign 
currency  warrant  listings  may  involve  a  term  of 
other  than  Tive  year*  or  t>e  sold  by  means  other  than 
a  separate  issuance  of  notes  and  warrants. 

'  While  a  holder  of  warrants,  prior  to  the  warrant 
expiration  dale,  may  exercise  no  fewer  than  2.000 
warrants  at  any  one  lime,  the  Exchange  slates  that 
It  will  provide  ■  continuous  market  for  Ihe  warrants, 
regardless  of  order  size. 


regardless  of  the  number  of  warrants  a 
person  holds,  except  that  warrants  that 
are  "out-of-the-monpy'  at  the  end  of  the 
stated  tprm  will  expire  worthless. 

Because  of  the  unique  characteristics 
of  such  foreign  currency  warrants,  the 
Exchange  will  distribute  to  its 
membership  a  circular  providing  specific 
guidance  to  member  firms  regarding 
their  compliance  responsibilities  when 
handhng  transactions  in  the  warrants. 
The  text  of  the  circular  is  attached 
hereto  as  an  Exhibit.  Specifically,  the 
circular  recommends  that  investors  in 
the  warrants  be  afforded  an  explanation 
of  the  special  charactenstics  and  risks 
attendant  to  trading  thereof,  including 
the  limitation  on  exercise  [i.e.,  2.000  or 
more  warrants).  In  addition,  the  circular 
recommends  that  warrants  "be  sold  only 
to  investors  whose  accounts  have  been 
approved  for  options  trading."  If. 
however,  a  member  or  member 
organization  undertakes  to  effect  a 
transaction  in  warrants  for  a  customer 
whose  account  has  not  been  so 
approved,  such  member  or  member 
organization  should  make  a  careful 
determination  that  such  warrants  are 
suitable  for  such  customer.' 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  the 
requirements  of  section  6(b)(5).'  in  that 
it  is  designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  and  is  not  designed  to  permit 
unfair  discrimination  between 
customers,  issuers,  brokers  or  dealers. 
The  Amex  anticipates  that  nearly  all 
trading  in  listed  foreign  currency 
warrants,  which  are  securities  subject  to 
Rule  19C-3  of  the  Act.*  will  occur  on  the 
Amex.  Transactions  effected  through  the 
facilities  of  the  Exchange  will  be  subject 
to.  and  customers  will  have  the 
protections  of.  Amex  rules.  To  the 
extent  that  any  trading  occurs  off  the 
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•  Soe  Amex  Rules  411  (Duty  to  Know  and 
Approve  Customers)  and  923  (Suitability).  In  this 
regard,  the  Commission  expects  that  member 
orgdnizdtions.  before  effecting  transactions  in  these 
warrants  for  an  account,  will  evaluate  Ihe  various 
factors  used  to  determine  whether  an  account  is 
suitable  for  options  trading.  The  Commission  notes 
further  that  an  account  which  is  not  approved  for 
options  trading  generally  would  be  appropriate  for 
trading  foreign  currency  warrants  to  the  extent  that 
the  account  satisfies  Ihe  general  options  suitability 
requirements.  See  l*1ter  from  Richard  G.  Ketchum. 
Director  Division  of  Market  Regulation,  to  Beniamin 
D  Krause.  Senior  Vice  President.  Securities 
Division.  American  Slock  Exchange,  and  Robert  B. 
Hidden.  Esquire.  Sultjvan  and  Cromwell,  dated 
April  21.  1987. 

'  15  use.  78f(b)(5)  (1982). 
•l7CFR24019c-3(1986). 


Exchange  in  the  "third  market",  the 
trading  will  be  subject  to  the  rules  of  the 
National  Association  of  Securities 
Dealers.  In  addition,  the  Exchange  will 
issue  to  memk>ers  a  circular,  discussed 
above,  describing  certain  factors  to  be 
considered  by  members  or  member 
organizations  prior  to  effecting 
transactions  in  foreign  currency 
warrants  for  customers.  More 
specifically,  that  circular  will  alert 
members  to  the  special  disclosure  and 
suitability  obligations  involved  in  this 
product.  Finally,  the  minimum  size  of  the 
issuer— at  least  $100  million  in  assets- 
will  ensure  that  the  issuer  has  sufficient 
financial  means  to  meet  its  settlement 
obligations. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date  of 
publication  of  the  proposal  in  the 
Federal  Register.  The  underwriter  has 
indicated  to  the  Exchange  that  the 
timing  of  the  offering  is  critical,  in  view 
of  fluctuations  in  foreign  currency 
exchange  rates.  Thus,  the  foreign 
currency  warrants  may  have  to  be 
issued  prior  to  the  thirtieth  day 
following  publication  of  notice  of  the 
proposed  rule  change.  It  is  necessary, 
therefore,  that  the  Exchange  inform  the 
underwriter,  in  connection  with  its 
negotiation  of  the  offering,  that  the 
warrants  are  eligible  for  Exchange 
hsting,  so  that  the  underwriter  will  know 
that  the  warrants  will  be  eligible  for 
trading  on  the  Exchange  on  the  date  of 
the  offering. 

//  Is  Therefore  Ordered,  pursuant  to 
section  19(b)  of  the  Act,»  that  the 
proposed  rule  change  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. '0 

Dated:  June  5. 1987. 
Shirley  E.  Hollis, 

Assistant  Secretary. 

Exhibit — Circular  to  the  Membership 

The  following  securities  of 

Corporation  have  been  approved  for 
Exchange  listing  and  will  commence 
trading  at  a  date  to  be  announced. 

•  $ Principal  Amount  of % 

Notes  due , 

•  $ five-year  cash  settled  [Foreign 


Currency]  Warrants  expiring  • 


The  above  securities  are  being  offered 
separately,  and  not  as  a  unit,  under  a 
common  prospectus.  Each  security  will 
trade  independent  of  the  other  with  the 
following  ticker  symbols: 


•  XYZ  for  the  Notes,  and  XYZ.  WS  for 

the  Warrants. 

The  [Foreign  Currency]  Warrants 
have  several  unique  characteristrics  and 
can  be  expected  to  fiucturate  in  value 
due  to  a  number  of  interrelated  factors, 
including,  but  not  limited  to,  the 
exchange  rate  between  the  [Foreign 
Currency]  and  the  Dollar.  For  these 
reasons,  the  Exchange  recommends  that 
[Foreign  Currency]  Warrant  investors  be 
afforded  an  explanation  of  the  special 
characteristics  and  risks  attendant  to 
trading  thereof,  including  the  fact  that, 
prior  to  the  warrant  expiration  date,  a 
holder  may  exercise  no  fewer  than  2.000 
warrants  at  any  one  time. 

The  Exchange  recommends  that 
[Foreign  Currency]  Warrants  be  sold 
only  to  investors  whose  accounts  have 
been  approved  for  options  trading 
pursuant  to  the  rules  regarding 
standardized  options  trading.  However, 
if  a  member  or  member  organization 
undertakes  to  effect  a  transaction  in 
Warrants  for  a  customer  whose  account 
has  not  been  approved  for  options 
trading  and  who,  for  some  reason,  does 
not  wish  to  open  an  options  account, 
such  member  or  member  organization 
should  make  a  careful  determination 
that  such  Warrants  are  suitable  for  such 
customer. 

Any  questions  regarding  this  matter 
should  be  directed  to at  306- 


(FR  Doc.  87-13461  Filed  6-11-87;  8:45  am] 
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[Release  No.  34-24560;  File  No.  SW-CBOE- 

87-101 

Seff-Regulatory  Organizations; 
Chicago  Board  Options  Exchange. 
Inc.;  Order  Approving  Proposed  Rute 
Change 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  '  and  rule  19b-4  thereunder,*  the 
Chicago  Board  Options  Exchange,  Inc. 
("CBOE"  or  "Exchange"),  on  March  6, 
1987,  submitted  to  the  Securities  and 
Exchange  Commission  ("Commission") 
a  proposed  rule  amendment  relating  to 
hand  signals  in  the  OEX  pit.^ 

The  proposal  was  published  for 
comment  in  Securities  Exchange  Act 
Release  No.  24396  (April  27, 1987),  52  FR 
16011.  No  comments  were  received. 

The  proposed  amendment  to  CBOE 
Rule  6.24  would  allow  the  Exchange  to 


•  IS  U.S.C.  78s(b)(2)  (1982). 
"•17  CFR  200.30-3(a)(12)  (1986). 


'  15  use.  78s(b)(l)  (1984). 
»  17  CFR  240.19b-4  (1986). 

'  "OEX"  is  Ihe  Exchange  symbol  for  the  Standard 
i  Poor's  100  index  option  contract 
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exempt  options  classes  from  the  current 
requirement  that  any  initiation, 
cancellation  or  change  of  an  order 
relayed  to  a  floor  broker  by  hand  signal 
also  must  be  relayed  to  the  floor  broker 
in  written  form.  In  addition,  for  any  such 
exempted  class,  the  record-keeping 
obligation  would  lie  with  the  exchange 
member  signalling  the  order  by  hand 
signal.  Under  the  CBOE  proposal,  the 
OF.X  option  would  be  the  only  exempt 
options  class. 

The  proposed  rule  amendment  is 
designed  to  avoid  unnecessary 
confusion  and  congestion  in  the  OEX 
pit.  Because  of  the  large  volume  of  OEX 
trading,  a  floor  broker  who  receives  a 
written  order  that  follows  up  a  hand 
signal  order  may  think  he  or  she  has 
received  a  new  order.  The  elimination  of 
the  requirement  that  written  follow-up 
tickets  be  relayed  to  floor  brokers 
should  help  to  reduce  this  confusion. 
The  elimination  of  the  ticket  delivery 
requirement  also  should  help  to  reduce 
the  congestion  in  the  OEX  pit,  which 
routinely  contains  more  than  400 
traders. 

All  other  reporting  duties  would 
continue  to  apply  in  the  OEX  pit,  so  that 
there  would  be  hard  copies  of  the  order 
and  the  order  would  be  reported 
properly.  The  member  who  signals  the 
order  by  hand  would  be  obligated  to 
record  the  entry  time,  the  execution  time 
and  any  other  information  required  to  be 
on  the  order  ticket. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and.  in  particular,  the 
requirements  of  section  6  *  and  the  rules 
and  regulations  thereunder.  The  rule 
amendment  should  facilitate 
transactions  in  OEX  and  reduce 
confusion  and  congestion  in  the  OEX 
pit. 

It  Is  Therefore  Ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.*  that  the 
proposed  rule  change  is  approved. 

Fur  the  Commission,  by  (he  Division  of 
Market  Regulation  pursuant  to  delegated 
authority. 

Dated:  |une  5.  1987. 
Stiirley  E.  HolUt, 
Assistant  Secretary. 

(FR  Doc.  87-13462  Filed  6-11-87;  8:45  am] 
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•15U.S.C  78f(1984). 

•  15  U.S.C  78»(b)(2)  (1984) 


(Release  No  34-24557;  File  No.  SR-NASD- 
87-5( 

SeH-ReguIalory  Organizations: 
National  Association  of  Securities 
Dealers.  Inc.;  Order  Approving 
Proposed  Rule  Change 

The  National  Association  of  Securities 
Dealers.  Inc.  ("NASD")  submitted  on 
March  10. 1987.  copies  of  a  proposed 
rule  change  pursuant  to  section  19(b)  of 
the  Securities  Exchange  Act  of  1934 
("Act")  and  Rule  19b--4  thereunder  to 
amend  subsection  (c)  of  section  35. 
Article  III  of  the  NASDs  Rules  of  Fair 
Practice.  The  proposal  would  require 
NASD  members  to  file  all  advertising 
and  sales  literature  concerning  public 
direct  participation  programs  within  10 
days  after  its  first  use  or  publication, 
and  would  recommend  that  members 
file  this  material  before  its  use.  The 
amendment  would  exempt  members 
from  the  filing  requirement  where  the 
advertising  or  sales  literature  has  been 
filed  by  the  sponsor,  general  partner,  or 
underwriter  of  the  program,  or  by 
another  member. 

Notice  of  the  proposed  rule  change 
together  with  the  terms  of  substance  of 
the  proposed  rule  change  was  given  by 
the  issuance  of  a  Commission  release 
(Securities  Exchange  Act  Release  No. 
34-24272.  March  26.  1987),  and  by 
publication  in  the  Federal  Register  (52 
FR  10648.  April  2. 1987).  No  comments 
were  received  with  respect  to  the 
proposed  rule  change. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  the  NASD  and.  in 
particular,  the  requirements  of  section 
ISA,  and  the  rules  and  regulations 
thereunder. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.  that  the 
above-mentioned  proposed  rule  change 
be.  and  hereby  is.  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation  pursuant  to  delegated 
authority.  17  CFR  20O.3O-3(a)(12). 

Dated:  June  5.  1987. 
Shirley  E.  Hollis, 

Assistant  Secretary. 

|FR  Doc  87-13463  Filed  6-11-87:  8:45  am) 
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(File  No.  22-16714] 

Application  and  Opportunity  tor 
Hearing;  Citicorp 

lime  9. 1987. 

Notice  is  hereby  given  that  Citicorp 
(the  "Applicant")  has  filed  an 


application  under  clause  (ii)  of  section 
310(b)(1)  of  the  Trust  Indenture  Act  of 
1939  (the  "Act")  for  a  finding  that  the 
trusteeship  of  United  States  Trust 
Company  of  New  York  (the  "Trust 
Company")  under  four  existing 
indentures,  and  two  pooling  and 
servicing  agreements,  each  dated 
February  1. 1987.  under  which 
certificates  evidencing  interests  in  a 
pool  of  mortgage  loans  have  been 
issued,  is  not  so  likely  to  involve  a 
material  conflict  of  interest  as  to  make  it 
necessary  in  the  public  interest  or  for 
the  protection  of  investors  to  disqualify 
the  Trust  Company  from  acting  as 
trustee  under  any  of  such  indentures  or 
the  agreements.  Section  310(b)  of  the 
Act  provides  in  part  that  if  a  trustee 
under  an  indenture  qualified  under  the 
Act  has  or  shall  acquire  any  conflicting 
interest,  it  shall  within  ninety  days  after 
ascertaining  that  it  has  such  a 
conflicting  interest,  either  eliminate  the 
conflicting  interest  or  resign  as  trustee. 
Subsection  (1)  of  section  310(b) 
provides,  with  certain  exceptions,  that  a 
trustee  under  a  qualified  indenture  shall 
be  deemed  to  have  a  conflicting  interest 
if  such  trustee  is  trustee  under  another 
indenture  under  which  securities  of  the 
same  obligor  upon  the  indenture 
securities  are  outstanding. 
The  Applicant  alleges  that: 

(1)  The  Trust  Company  currently  is 
acting  as  Trustee  under  four  indentures 
under  which  the  Applicant  is  the  obligor. 
The  indenture  dated  February  15. 1972 
involved  the  issuance  of  floating  rate 
notes  due  1989;  the  indenture  dated 
March  15,  1977  involved  the  issuance  of 
various  series  of  unsecured  and 
unsubordinated  notes;  the  indenture 
dated  August  25, 1977  involved  the 
issuance  of  rising-rate  notes.  Series  A; 
and  the  indenture  dated  April  21, 1980 
involved  the  issuance  of  various  series 
of  unsecured  and  unsubordinated  Notes. 
Said  indentures  were  filed  as 
respectively.  Exhibits  4(a),  2(b),  2(b). 
and  2(a)  to  Applicant's  respective 
Registration  Statement  Nos.  2^2915.  2- 
58355.  2-59396  and  2-64862  filed  under 
the  Securities  Act  of  1933.  and  have 
been  qualified  under  the  Act.  The  four 
indentures  are  hereinafter  called  the 
"Indentures"  and  the  securities  issued 
pursuant  to  the  Indentures  are 
hereinafter  called  the  "Notes." 

(2)  The  Applicant  is  not  in  default  in 
any  respect  under  the  Indentures  or 
under  any  other  existing  indenture. 

(3)  On  Februry  19. 1987.  the  Trust 
Company  entered  into  a  Pooling  and 
Servicing  Agreement  dated  February  1. 
1987  (the  "1987-C  Agreement")  with 
Citibank.  N.A..  Originator  and  Servicer, 
and  Citicorp  Homeowners,  Inc..  under 


which  there  were  issued  on  February  19, 
1987  Mortgage  Pass-Through 
Certificates.  Series  1987-C  8.50%  Pass- 
Through  Rate  (the  "Series  1987-C 
Certificates"),  which  evidence  fractional 
undivided  interests  in  a  pool  of 
conventional  one-fo-four-family 
mortgage  loans  (the  "1987-C  Mortgage 
Pool")  originated  and  serviced  by 
Citibank,  N.A.  and  having  adjusted 
principal  balances  aggregating 
$101,690,745.27  at  the  close  of  business 
on  February  1. 1987,  which  mortgage 
loans  were  assigned  to  the  Trust 
Company  as  Trustee  simultaneously 
with  the  issuance  of  the  Series  1987-C 
Certificates.  On  February  19, 1987, 
Applicant,  the  parent  of  Citibank,  N.A., 
entered  into  a  guaranty  of  even  date  (the 
"1987-C  Guaranty")  pursuant  to  which 
Applicant  agreed,  for  the  benefit  of  the 
holders  of  the  Series  1987-C  Certificates, 
to  be  liable  for  7.25%  of  the  initial 
aggregate  principal  balance  of  the  1987- 
C  Mortgage  Pool  and  for  lesser  amounts 
in  later  years  pursuant  to  the  provisions 
of  the  1987-C  Guaranty.  The  1987-C 
Guaranty  states  that  Applicant's 
obligations  thereunder  rank  pari  passu 
with  all  unsecured  and  unsubordinated 
indebtedness  of  Applicant,  and 
accordingly,  if  enforced  against 
Applicant,  the  1987-C  Guaranty  would 
rank  on  a  parity  with  the  obligations 
evidenced  by  the  Notes.  The  series 
1987-C  Certificates  were  registered 
under  the  Securities  Act  of  1933 
(registration  statement  on  Forms  S-11 
and  S-3,  File  No.  33-6358)  as  part  of  a 
delayed  or  continuous  offering  of 
$2,000,000,000  aggregate  amount  of 
Mortgage  Pass-Through  Certificates 
pursuant  to  Rule  415  under  the  1933  Act. 
The  Series  1987-C  Certificates  were 
offered  by  a  prospectus  supplement 
dated  January  22. 1987,  supplemental  to 
a  prospectus  dated  November  7. 1986. 
The  1987-C  Agreement  has  not  been 
qualified  under  the  Act. 

(4)  On  February  24. 1987  the  Trust 
Company  entered  into  a  pooling  and 
servicing  agreement  dated  February  1. 
1987  (the  "1987-D  Agreement")  with 
Citibank.  N.A.,  Originator  and  Servicer, 
and  Citicorp  Homeowners,  Inc.,  under 
which  there  were  issued  on  February  24, 
1987  Mortgage  Pass-through  Certificates, 
Series  1987-D  8.50%  Pass-through  Rate 
(the  "Series  1987-D  Certificates  ").  which 
evidence  fractional  undivided  interests 
in  a  pool  of  conventional  one-to-four- 
fi'mily  mortgage  loans  (the  "1987-D 
Mortgage  Pool ")  originated  and  serviced 
by  Citibank,  N.A.  and  having  adjusted 
principal  balances  aggregating 
$124,644,240^2  at  the  close  of  business 
on  February  1, 1987  which  mortgage 


loans  were  assigned  to  the  Trust 
Company  as  Trustee  simultaneously 
with  the  issuance  of  the  Series  1987-D 
Certificates.  On  February  24, 1987 
Applicant  entered  into  a  guaranty  of 
even  date  (the  "1987-D  Guaranty") 
pursuant  to  which  applicant  agreed,  for 
the  benefit  of  the  holders  of  the  Series 
1987-D  Certificates,  to  be  liable  for  8.0% 
of  the  initial  aggregate  principal  balance 
of  the  1987-D  Mortgage  Pool  and  for 
lesser  amounts  in  later  years  pursuant  to 
the  provisions  of  the  1987-D  Guaranty. 
The  1987-D  Guaranty  states  that 
Applicant's  obligations  thereunder  rank 
pari  passu  with  all  unsecured  and 
unsubordinated  indebtedness  of 
Applicant,  and  accordingly,  if  enforced 
against  Applicant,  the  1987-D  Guaranty 
would  rank  on  a  parity  with  the 
obligations  evidenced  by  the  Notes. 

The  Series  1987-D  Certificates  were 
registered  under  the  Securities  Act  of 
1933  (Registration  Statement  on  Forms 
S-11  and  S-3,  File  No.  33-6358)  as  part 
of  a  delayed  or  continuous  offering  of 
$2,000,000,000  aggregate  amount  of 
Mortgage  Pass-Through  Certificates 
pursuant  to  Rule  415  under  the  Act.  The 
Series  1987-D  Certificates  were  offered 
by  a  prospectus  supplement  dated 
February  11, 1987  supplemental  to  a 
prospectus  dated  February  11, 1987.  The 
1987-D  Agreement  has  not  been 
qualified  under  the  Act. 

(5)  The  obligations  of  Applicant  under 
the  Indentures  and  the  1987  Guarantees 
are  wholly  unsecured,  are 
unsubordinated  and  rank  pari  passu. 
Any  differences  that  exist  between  the 
provisions  of  the  Indentures  and  the 
1987  Guarantees  are  unlikely  to  cause 
any  confiict  of  interest  in  the  trusteeship 
of  the  Trust  Company  under  the 
Indentures  and  1987  Agreement. 

(6)  The  Applicant  has  waived  notice 
of  hearing,  and  any  and  all  rights  to 
specify  procedures  under  Rule  8(b)  of 
the  Commission's  Rules  of  Practice  in 
connection  with  this  matter. 

For  a  more  detailed  statement  of  the 
matter  of  fact  and  law  asserted,  all 
persons  are  referred  to  said  application. 
File  No.  22-16714,  which  is  public 
document  on  file  in  the  office  of 
Commission's  Public  Reference  Section, 
450  Fifth  Street,  NW.,  Washington,  DC. 

Notice  is  further  given  that  an 
interested  person  may.  not  later  than 
July  3. 1987,  request  in  writing  that  a 
hearing  be  held  on  such  matter,  stating 
the  nature  of  his  interest,  the  reasons  for 
such  request,  and  the  issues  of  law  or 
fact  raised  by  said  application  that  he 
desires  to  controvert,  or  he  may  request 
that  he  be  notified  if  the  Commission 
should  order  a  hearing  thereon. 


Any  such  request  should  be 
addressed:  Secretary.  Securities  and 
Exchange  Commission.  Washington.  DC 
20549. 

At  any  time  after  said  date,  the 
Commission  may  issue  an  order  granting 
the  application  upon  such  terms  and 
conditions  as  the  Commission  may  deem 
necessary  or  appropriate  in  the  public 
interest  and  for  the  protection  of 
investors,  unless  a  hearing  is  ordered  by 
the  Commission. 

For  the  Commission,  by  the  Division  of 
Corporation  Finance,  pursuant  to  delegated 
authority. 

lonathan  G.  Katz. 

Secretary. 

|FR  Doc.  87-13464  Filed  6-11-87;  8:45  am| 

BILLING  COD€  MIO-OI-M 


DEPARTMENT  OF  STATE 

(Public  Notice  CM-8/ 10861 

Study  Group  B  of  the  U.S.  Organization 
for  the  International  Telegraph  and 
Telephone  Consultative  Committee 
(CCITT);  Meeting 

The  Department  of  State  announces 
that  Study  Group  B  of  the  U.S. 
Organization  for  the  International 
Telegraph  and  Telephone  Consultative 
Committee  (CCITT)  will  meet  on  July  7, 
1987,  at  10:00  a.m.  in  Room  8.56, 
(Commission  Meeting  Room)  of  the 
Federal  Communications  Commission. 
1919  M  St.,  NW..  Washington.  DC  20554. 

The  purpose  of  this  meeting  is  to 
review  the  actions  taken  at  the  Fourth 
Meeting  of  the  Preparatory  Committee 
of  the  World  Administrative  Telegraph 
and  Telephone  Conference  (PC/ 
WATTC)  held  in  Geneva  April  27-1 
May,  1987  and  to  discuss  any 
recommendations  for  future  WATTC 
activities. 

Members  of  the  general  public  may' 
attend  the  meeting  and  join  in  the 
discussion,  subject  to  the  instructions  of 
the  Co-chairman.  Admittance  of  public 
members  will  be  limited  to  the  seating 
available. 

If  you  have  any  questions  please 
contact  Glenn  E.  deChabert  (202)  632 
3214. 

Diiled:  June  5, 1987.  ' 

Earl  S.  Barbely, 

Director.  Office  of  Technical  Standards  and 
Development; Chairman.  US.  CCITT 
National  Committee. 
(FR  Doc.  87-13447  Filed  6-11-87;  8:45  am) 
BILUNG  CODE  47tO-07-M 
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DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 
(Docket  No.  43343;  Notice  87-121 

Electronic  Tariff  System;  Advisory 
Committee  Meeting 

agency:  office  of  the  Secretary.  DOT. 
ACTION  Notice  of  advisory  committee 
meeting. 

summary:  The  Department  announces 
the  second  meeting  of  the  Electronic 
Tariff  System  Advisory  Committee  to  be 
held  on  June  30, 1987.  in  Washington. 
DC.  The  agenda  for  this  meeting 
includes  discussion  of  initiatives  set 
forth  at  the  April  22-23  meetings  of  two 
Subcommittees  established  by  the 
Committee  to  study  various  issues 
involved  in  the  development  of  the 
Electronic  Tariff  System  (ETS),  as  well 
as  other  issues  within  the  scope  of  the 
current  rulemkaing  (50  FR  33452).  The 
ifieeting  will  be  open  to  the  pubhc. 
DATE:  The  Advisory  Committee  meeting 
will  commence  on  June  30. 1987.  at  1:00 
p.m. 

ADDRESS:  The  Advisory  Committee 
meeting  will  be  held  in  Room  0234  at  400 
7th  Street  SW..  Washington.  DC. 
Comments  should  be  sent  to  the  Docket 
Clerk,  C-55,  Docket  43343.  Department 
of  Transportation,  Room  4107,  400  7fh 
Street  SW..  Washington.  DC  20590. 
Comments  will  be  available  for  review 
by  the  public  at  this  address  from  9:00 
a.m.  through  5:00  p.m.,  Mond;iy  through 
Friday.  Persons  wishing 
acknowledgment  of  their  comments 
should  include  a  stamped,  self- 
addressed  postcard  with  their 
comments.  The  docket  clerk  will  time- 
and  dale-stamp  the  card  and  retain  it  to 
the  commenter 

FOR  FURTHER  INF  O.JMATION  CONTACT 

Desta  McDowell  or  1  homas  (J.  Moore, 
Tariffs  Division.  Office  of  International 
Aviation,  400  7th  Street  SW.. 
Washington.  DC  20590.  Telephone:  (202) 
366-2414. 

SUPPLEMENTARY  INFORMATION:  The 

Department  of  Transportation's 
Electronic  Tariff  System  Advisory 
Committee  will  meet  at  1:00  p.m.  on  June 
30, 1987,  in  Conference  Room  10234  at 
the  Department's  Headquarters  Building, 
400  7fh  Street  SW..  Washington,  DC, 

The  Advisory  Committee  was 
established  in  November  of  1986  (51  VK 
42327)  to  advise  the  Department  on  the 
study,  development,  and  operation  of  an 
automated  tariff  filing  system.  The 
Committee  includes  representatives  of 
airlines,  airline  associations,  tariff 
agents,  consumer  groups,  and  the 
information  industry.  The  Committee 


held  its  first  meeting  on  March  24  and 
25. 1987.  At  that  meeting.  Iwo 
Subcommittees  were  formed  (Posting 
Requirements  and  Technical/Data  Base 
Issues)  to  study  issues  involved  in  the 
Electronic  Tariff  System  and  report  their 
findings  to  the  full  Committee  Meetings 
of  the  Subcommittees  were  held  at  DOT 
headquarters  on  April  22  and  23.  1987. 

The  agenda  for  this  meeting  consists 
primarily  of  a  discussion  of  the 
recommendation  of  the  Posting 
Requirements  Subcommittee  which  was 
reached  at  the  April  meeting,  that  the 
Department  modify  tariff  posting 
requirements.  The  work  in  progress  of 
the  Technical/Data  Base  issues 
Subcommittee  will  also  be  discussed. 

The  meetirjg  will  be  open  to  public 
observation.  A  period  will  be  set  aside 
for  oral  comments  or  questions  by  the 
public  which  do  not  exceed  10  minutes 
for  each  individual.  Public  comments 
regarding  Committee  affairs  may  be 
submitted  at  any  time  before  or  after  the 
meeting.  Limited  sealing  will  be 
available  for  the  public  (including  media 
representatives)  on  a  first-come,  first- 
served  basis. 

Dated:  June  a  1987. 
Vance  Fort. 

Deputy  Assistant  Secretary  for  Policy  and 
International  Affairs. 
|FR  Doc  87-13450  Filed  8-11-87;  8:45  am] 
MLUNO  COOC  4S10-62-M 


Minority  Business  Resource  Center 
Advisory  Committee   Meeting 

t  uisiuuii  iu  .>t-ciii;ii   un(ij^»-j  *.>f  the 

F"ederal  Advisory  Committee  Act  (Pub. 
L.  92-463;  5  U.S.C.  App.  1),  notice  is 
hereby  given  of  a  mcetir^  of  the 
Minority  Business  Resource  Center 
Advisory  Committee  to  be  held  Monday. 
July  20,  1987,  at  5;30  pjn.  at  the  Los 
Angeles  Airport  Hilton  &  Towers,  5711 
W.  Center  Blvd.,  Room:  Catalina  A.  Los 
Angeles,  CA  90045.  The  agenda  for  the 
meeting  is  as  follows: 
— Update  on  OSDBU  Program  Initiatives 
— OSDBU  Outreach/Marketing  Efforts 
— Status  of  Surface  Transportation 
Assistance  Act  of  1987 

Attendance  is  open  to  the  interested 
public  but  limited  to  the  space  available. 
With  the  approval  of  the  Chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  attend  and  persons  wishing 
to  present  oral  statemens  should  notify 
the  Minority  Business  Resource  Center 
not  later  than  the  day  before  the 
meeting.  Information  pertaining  to  the 
meeting  may  be  obtained  from  Ms.  Josie 
Graziadia  Office  of  Small  and 
Disadvantaged  Business  Utilization,  400 


7th  Street,  SW.,  Washington,  DC  20590. 
telephone  (202)  366-1930.  Any  member 
of  the  public  may  present  a  written 
statement  to  the  committee  at  any  time. 

Issued  in  Washington.  DC,  on  lune  8. 1987. 
Amparo  B.  Bouchey. 

Director.  Office  of  Small  and  Disadvantaged 
Business  Utilization. 
(FR  Doc  B7-13451  Filed  ft-11-87:  8:45  am) 

WLUNO  COOC    4«IO-«2-M 


DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  0MB  tor 
Review 

U<i!p  June  9.  1987. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(8)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980. 
Pub.  L  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  to  the  OMB 
reviewer  listed  and  to  the  Treasury 
Department  Clearance  Officer. 
Department  of  the  Treasury.  Room  2224, 
15th  and  Pennsylvania  Avenue.  NW.. 
Washington,  DC  20220. 

Internal  Revenue  Service 

OMB  Number  1545-0184 

Form  Numbers:  4797 

Type  of  Review:  Revision 

Title:  Gains  and  Losses  from  Sales  or 
Exchanges  of  Assets  Used  in  a  Trade 
or  Business  and  Involuntary 
Conversions 

Description:  Form  4797  is  used  by 
taxpayers  to  report  sales,  exchanges 
or  involuntary  conversions  of  assets, 
other  than  capital  assets,  and 
involuntary  conversions  of  capital 
assets  held  more  than  one  year.  It  is 
also  used  to  compute  ordinary  income 
from  recapture  and  the  recapture  of 
prior  year  section  1231  losses. 

Respondents:  Individuals.  Farms. 
Businesses 

Estimated  Burden:  4,049,353  hours 

OMB  Number:  1545-0214 

Form  Numbers:  5695 

Type  of  Review:  Revision 

Title:  Residential  Energy  Credit 
Carryforward 

Description:  This  form  is  used  by 
individual  taxpayers  to  claim  any 
unused  residential  energy  credit 
carryforward  the  taxpayer  may  have 
from  previous  tax  years. 

Respondents:  Individuals 

Estimated  Burden:  20,346 

OMB  Number:  1545-0222 


Form  Numbers:  6047 

Type  of  Review:  Reinstatement 

Title:  Windfall  Profit  Tax 

Description:  The  IRS  uses  Form  6047  to 
determine  if  filers  have  correctly 
computed  the  windfall  profit  tax  on 
domestically  produced  crude  oil. 

Respondents:  Businesses 

Estimated  Burden:  188,763  hours 

OMB  Number:  1545-0228 

Form  Numbers:  6252 

Type  of  Review:  Revision 

Title:  Computation  of  Installment  Sale 
Income 

Description:  Information  is  needed  to 
Figure  and  report  an  installment  sale 
for  a  casual  or  incidental  sale  of 
personal  property,  and  a  sale  of  i^al 
property  by  someone  not  in  the 
business  of  selling  real  estate.  Data  is 
used  to  determine  whether  the 
installment  sale  has  been  properly 
reported  and  the  correct  amount  of 
profit  included  in  income  on  the 
taxpayer's  return. 

Respondents:  Individuals.  Farms, 
Businesses,  Non-profit  institutions 

Estimated  Burden:  320,320  hours 

OMB  Number:  1545-0712 

Form  Numbers:  6198 

Type  of  Review:  Extension 

Title:  Computation  of  Deductible  Loss 

From  an  Activity  Described  in  Section 

465(c) 
Description:  Internal  Revenue  Code 

section  465  requires  taxpayers  to  limit 
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their  at  risk  loss  to  the  lesser  of  the 
loss  or  their  amount  at  risk.  Form  6198 
is  used  by  taxpayers  to  determine 
their  deductible  loss  and  by  IRS  to 
verify  the  amount  deducted. 

Respondents:  Individuals,  Farms, 
Businesses 

Estimated  Burden:  76,755  hours 

Clearance  Officer:  Garrick  Shear,  (202) 
566-6150,  Internal  Revenue  Service. 
Room  5571, 1111  Constitution  Avenue, 
NW.,  Washington.  DC  20224 

OMB  Reviewer:  Milo  Sunderhauf.  Office 
of  Management  and  Budget,  Room 
3208,  New  Executive  Office  Building, 
Washington,  DC  20503 

U.S.  Savings  Bond  Division 

OMB  Number.  1 535-0001 

Form  Number:  SB-60:  SB-60A 

Type  of  Review:  Extension 

Title:  United  States  Savings  Bonds 
Payroll  Savings  Report 

Description:  The  total  number  of  payroll 
savers  is  determined  from  reports  SB- 
60  and  SB-60A  competed  by 
companies  that  offer  sale  of  Savings 
Bonds  through  Payroll  Savings  Plans. 
Total  number  of  savers  is  used  in 
budget  formulation  and  measure  of 
program  effectiveness. 

Respondents:  State  or  local 
governments.  Businesses 

Estimated  Burden:  28,889  hours 

Clearance  Officer:  William  L 
McCamey,  (202)  634-5295,  U.S. 


Savings  Bonds  Division.  Room  219, 
Vanguard  Building.  1111  20th  Street, 
NW..  Washington.  DC  20226 
OMB  Reviewer:  Milo  Sunderhauf  (202) 
395-6880,  Office  of  Management  and 
Budget,  Room  3208,  New  Executive 
Office  Building.  Washington,  DC  20503 

Comptroller  of  the  Currency  q 

OMB  Number:  1557-0120 

Form  Number  None 

Type  of  Review:  Extension 

Title:  Securities  Offering  Disclosure 
Rules 

Description:  The  offering  circular  is  the 
disclosure  document  used  by  a  bank 
making  a  public  offering  of  its  own 
securities.  It  includes  all  material  facts 
relating  to  the  bank  and  the  securities 
being  offered. 

Respondents:  Businesses 

Estimated  Burden:  2,105  hours 

Clearance  Officer:  Eric  Thompson,  (202) 
447-1632,  Comptroller  of  the  Currency. 
5th  Floor,  LEnfant  Plaza,  Washington, 
DC  20219 

OMB  Reviewer:  Robert  Fishman,  (202) 
395-7340.  Office  of  Management  and 
Budget,  Room  3228,  New  Executive 
Office  Building,  Washington.  DC  20503 

Lois  K.  Holland. 

Departmental  Reports  Management  Officer. 

(FR  Doc.  87-13515  Filed  6-11-87;  8:45  am] 
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Sunshine  Act  Meetings 


Federal  Register 
Vol.  52.  No.  113 
Friday.  June  12.  1987 


Corrections 


Th«s   section  of  the   FEDERAL   REGISTER 
contains   notices  of   meetings  published 
under   the   "Government  in   the   Surwhine 

Act"   (Pub.    L.   94-409)   5   U.S.C.   552b<e)(3) 


FARM  CREDIT  ADMINISTRATION 

summary:  Notice  is  hereby  given, 
pursudiit  to  the  Government  in  the 
Sunshine  Act  (5  U.S.C.  552b(e)(3)).  of  the 
forthcoming  special  meeting  of  the  Farm 
Credit  Administration  Board  (Board). 

DATE  AND  TIME:  The  meeting  is 
scheduled  to  be  held  at  the  offices  of  the 
Farm  Credit  Administration  in  McLean. 
Virginia,  on  June  16. 1987,  from  10:00 
a.m.  until  such  time  as  the  Board  may 
conclude  its  business. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  A.  Sanders,  Jr..  Secretary  to  the 
Farm  Credit  Administration  Board,  1501 
Farm  Credit  Drive,  McLean.  Virginia 
22102-5090  (703-883-4010). 

ADDRESS:  Farm  Credit  Administration, 
1501  Farm  Credit  Drive.  McLean, 
Virginia  22102-5090. 
SUPPLEMENTARY  INFORMATION:  This 
meeting  of  the  Board  will  be  open  to  the 
public  (limited  space  available),  and 
parts  of  the  meeting  will  be  closed  to  the 
public.  The  matters  to  be  considered  at 
the  meeting  are: 

1.  Summary  Prior  Approval  Items 

2.  Policy  Directives:  Consideration  of  FCA's 

Position  Concerning  Reserve  Accounting 
for  System  Loan  Losses  Under  the  Tax 
Reform  Act  of  1968 

*3.  Discussion  of  the  Fulbright  and  Jaworski 
Report 

*4.  Review  of  Financial  Condition  of  Farm 
Credit  System  Institutions  and 
Consideration  of  Certifying  to  the 
Treasury  That  the  System  is  in  Need  of 
Financial  Assistance 

*5.  Examination  and  Enforcement  Matters 

*  Session  closed  to  the  public-exempt 
pursuant  to  5  U.S.C.  552b(c)(4).  (8)  and  (9). 

William  A.  Sanders.  Jr., 

Secretary.  Farm  Credit  Administration  Board. 
|FR  Doc.  87-13574  Filed  6-10-B7: 1:11  pm) 

BILUNQ  CODE  STOS-OI-M 

MERIT  SYSTEMS  PROTECTION  BOARD 

TIME  AND  DATE:  1U:(X)  a.m.,  Monu.iy,  June 
22,  1987. 


PLACE:  Eighth  Floor,  1120  Vermont 
Avenue,  NW.,  Washington,  D.C.      - 
STATUS:  Closed. 

MATTERS   TO  Bf   CONSIDFRED:  , 

1.  I'f.'inoA  V.  Offset;  of  PtTSonne/ 
Management.  MSHB  Docket  No. 
DE8318610267. 

2.  Harris  v.  Office  of  Personnel 
Management,  MSPB  Docket  No. 
DA831MB710030. 

3.  Slater  v.  Office  of  Personnel 
Management,  MSPB  Docket  No. 
AT831M8610577. 

4.  Kamount  v.  Office  of  Personnel 
Management.  MSPB  Docket  No. 
DA831M881054S. 

5.  Eaton  v.  Office  of  Personnel 
Management,  MSPB  Docket  No. 
DA831M8610424. 

6.  Denney  v.  Office  of  Personnel 
Management,  MSPB  Docket  No. 
DE0831M8810077. 

7.  Schacherer  v.  Office  of  Personnel 
Management,  MSPB  Docket  No. 
CM831M8610217. 

8.  Moore  v.  Office  of  Personnel 
Management,  MSPB  Docket  No. 
DC831M8610193. 

9.  Foster  v.  Office  of  Personnel 
Management,  MSPB  Docket  No. 
DAe3lM8610035. 

10.  Hildebrandt  v.  Office  of  Personnel 
Management,  MSPB  Docket  No. 
AT831M8610116. 

11.  Dunham  v.  Office  of  Personnel 
Management,  MSPB  Docket  No. 
AT831M8610845. 

12.  Fusco  V.  Office  of  Personnel 
Management,  MSPB  Docket  No. 
PH831M8610647. 

13.  Petrone  v.  Office  of  Personnel 
Management.  MSPB  Docket  No. 
SL831M861 04880. 

14.  Harrison  v.  Office  of  Personnel 
Management.  MSPB  Docket  No. 
PH831M8610595. 

15.  Carroll  v.  Office  of  Personnel 
Management,  MSPB  Docket  No. 
DE08318610386. 

18.  Creenberg  v.  Office  of  Personnel 
Management,  MSPB  Docket  No. 
SE831M8610320. 

17.  Aguon  v.  Office  of  Personnel 
Management.  MSPB  Docket  No. 
SF831M8610745. 

18.  McGuffin  v.  Office  of  Personnel 
Management,  MSPB  Docket  No. 
SF831M86105«0. 

19.  Hatfield  v.  Office  of  Personnel 
Management,  MSPB  Docket  No. 
DE08318610133. 


20.  Derrico  v.  Office  of  Personnel 
Management,  MSPB  Docket  No. 
DC831M8610440. 

21.  Fisher  v.  Office  of  Personnel 
Management,  MSPB  Docket  No. 
NY831M8610071. 

22.  Mason  v.  Office  of  Personnel 
Management,  MSPB  Docket  No. 
CH831M8610551. 

23.  Clinton  v.  Office  of  Personnel 
Management,  MSPB  Docket  No. 
DA831  Man  0035. 

Zi.  Newcomb  \ .  Off  ice  of  Personnel 
Management,  MSPB  Docket  No. 
SF831M8610210. 

25.  Wilson  V.  Office  of  Personnel 
Management  MSPB  Docket  No. 
SFB31M8510977. 

28.  Branch  v.  Office  of  Personnel 
Management.  MSPB  Docket  No. 
AT831M8610274.      . 

27.  Allison  v.  Office  of  Personnel 
Management.  MSPB  Docket  No. 
AT831M8610488. 

28.  Schirmer  v.  Office  of  Personnel 
Management.  MSPB  Docket  No. 
DC831M8610342. 

29.  Partridge  v.  Office  of  Personnel 
Management.  MSPB  Docket  No. 
DA831M8610484. 

TIME  AND  DATE:  lOKX)  a.m.,  Friday,  June 
2b,  1987. 

place:  Eighth  Floor,  1120  Vermont 
Avenue.  N.W..  Washington,  D.C.  20419 
STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Walsh  V.  U.S.  Postal Ser\ice.  MSPB 
Docket  No.  DC07528510422. 

2.  Ale.x  V.  U.S.  Postal  Service,  MSPB 
Docket  No.  SF07528610009. 

3.  Brinkley  v.  Veterans  Administration, 
MSPB  Docket  No.  SL07528610181. 

4.  Cunn  v.  U.S.  Postal  Service,  MSPB 
Docket  No.  CH07528610422. 

5.  McCaffrey  v.  U.S.  Postal  Service,  MSPB 
Docket  No.  PH07528610112. 

6.  Hougins  v.  U.S.  Postal  Service.  MSPB 
Docket  No.  PH07528810373. 

7.  Dougherty  v.  Department  of  Treasury, 
MSPB  Docket  No.  DC07528510576. 

CONTACT  PERSON  FOR  ADDITIONAL 

information:  K    i..  ;;  1.    !,iylor,  Clerk  of 
the  Board,  (202)  653-7200. 

Date:  June  10,  1987. 
Robert  E.  Taylor, 
Clerk  of  the  Board. 

|FR  Doc.  87-13579  Filed  6-10-87;  1:12  pm) 
BILUNQ  COOC  7400-01-M 


This   section   of   the   FEDERAL   REGISTER 
contains   editorial   corrections   of   previously 
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DEPARTMENT  OF  HEALTH  AND 

HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  866,  868,  876.  and  890 

IDocket  No  87N-0317) 

Medical  Devices;  Clarifications  of 
Effective  Dates  of  Requirement  for 
Premarket  Approval  for  Class  III 
Devices 

Correction 

In  rule  document  87-10472  beginning 
on  page  17732  in  the  issue  of  Monday, 
May  11, 1987,  make  the  following 
corrections: 

§866.3    I  Corrected) 

1.  In  §  866.3,  on  page  17734,  in  the  first 
column,  in  paragraph  (b),  in  the  fifth 
line,  "substantially"  was  misspelled; 
and  in  paragraph  (c),  in  the  fourth  line, 
the  section  citation  should  read  "520(1)". 

§868.1120    1  Corrected] 

2.  On  page  17735,  in  the  first  column, 
in  S  868.1120(c),  in  the  fourth  line,  the 
section  citation  should  read  "§  868.3.". 


§876.1    [Corrected] 

3.  On  page  17737,  in  the  third  column, 
in  §  876.1(d),  in  the  third  line,  "Chapter  I 
to"  should  read  "Chapter  1  of. 

§890.3890     [Corrected  J 

4.  On  page  17742,  in  the  second 
column,  in  §  890.3890(c),  in  the  first  line, 
"or"  should  read  "of. 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

INM-930-07-4220-10:  NM  NM-35829I 

New  Mexico;  Withdrawal  of  Lands 
Under  Section  2  of  the  Military  Lands 
Withdrawal  Act  of  1986,  McGregor 
Range 

Correction 

In  notice  document  87-11551  beginning 
on  page  18960  in  the  issue  of 
Wednesday,  May  20, 1987,  make  the 
following  land  description  corrections: 

1.  On  page  18960,  in  the  second 
column,  the  16th  line  should  read: 

Sec.  18,  lots  3.  4,  E'/a,  and  EV2SWV4; 

2.  On  the  same  page,  in  the  third 
column,  the  first  line  should  read: 

Sec.  4,  lots  1,  2,  3,  4.  SV2NV2,  and  S'/i; 

3.  On  page  18961,  in  the  second 
column,  the  30th  and  31st  lines  from  the 
bottom  of  that  column  should  read: 

Sec.  31,  lots  1  to  5,  inclusive,  N'/^.VE'A,  and 
NEV4NWy4; 

4.  On  page  16962,  in  the  second 
column,  the  26th  to  the  29th  lines  should 
read: 

Sec.  31,  lots  1  to  7.  inclusive,  NE'/*. 
E^^NW'/.,  NEViSWV*.  and  N'/sSE'/*;       . 
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Sec.  32,  lots  1,  2,  3.  4,  N'/i.  and  NM-S'/i: 
Sec.  33.  lots  1,  2.  3,  4.  NVi.  and  N'^SMi: 

5.  On  the  same  page,  in  the  same 
column,  the  32nd  and  the  33rd  lines 
should  read: 

Sec.  35,  lots  1.  2,  3.  4,  NVi,  and  NViSVit: 
Sec.  36,  lots  1.  2,  3.  4,  NMz.  and  NViS'/4: 

6.  On  the  same  page,  in  the  third 
column,  the  20th  line  should  read: 

Sec.  2,  SMj, 

7.  On  page  18963,  in  the  first  column, 
the  29th  line  should  read: 

Sec.  26,  SWV4NEy4,andE'/2SEy4:     , 

8.  On  the  same  page,  in  the  same 
column,  after  the  43rd  line,  insert: 

Sec.  6,  lots  1  to  14,  inclusive,  EViSWy4.  and 
SEy4: 

BILLING  CODE  1505-01-D 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Office  of  the  Federal  Register 

Reader  Aids;  List  of  Libraries  That 
Have  Announced  Availability  of 
Federal  Register  and  Code  of  Feaeral 
Regulations 

Correction 

In  the  List  of  Libraries  beginning  on 
page  10854  in  the  issue  of  Friday,  April 
3, 1987,  make  the  following  corrections: 

1.  On  page  10855,  in  the  third  column, 
the  library  telephone  number  under 
District  of  Columbia,  Office  of  the 
Federal  Register,  should  read  "(202)  523- 
5240". 

2.  On  page  10864,  in  the  third  column, 
the  telphone  number  under  Wisconsin, 
Milwaukee,  Milwaukee  County  Law 
Library,  should  read  "278-4900". 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50CFRPart17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Determination  of 
Threatened  Species  Status  for  the 
Blackside  Dace 

AGENCV:  Fish  and  Wildlife  Service, 

Interior. 

action:  Final  rule. 

suiMMARY:  The  Service  determines  the 
blaci^side  dace  (Phoxinus 
cumberlandensis)  to  be  a  threatened 
species  under  the  Endangered  Species 
Act  of  1973  (Act),  as  amended. 
Historically,  this  fish  likely  inhabited 
many  small  cool-water  streams  in  the 
upper  Cumberland  River  System  in 
southeastern  Kentucky  and  northeastern 
Tennessee.  However,  primarily  due  to 
the  impacts  of  siltation  from  coal  mining 
prior  to  adoption  of  current  regulations, 
silviculture,  agriculture,  and  road 
construction,  and  the  impacts  of 
unregulated  acid  mine  drainage  and 
impoundments,  the  species  is  now 
restricted  to  short  stream  reaches  (an 
estimated  total  of  14  stream  miles)  in  30 
streams.  Most  of  these  streams  are  now 
threatened  by  many  of  the  same  factors 
that  caused  the  species'  original  decline. 
Determination  of  threatened  status 
implements  the  protection  provided  by 
the  Act  for  the  blackside  dace. 
DATE:  The  effective  date  of  this  rule  is 
Inly  13,1987. 

ADDRESS:  A  complete  file  for  this  rule  is 
available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  Endangered  Species  Field 
Office.  U.S.  Fish  and  Wildlife  Service. 
100  Otis  Street.  Room  224.  Asheville. 
North  Carolina  28801. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  (;  [{ij{x'ii!i  <•'  the  above  address 
(7M/ 1:59-0321  or  FTS  672-0321),     ' 
SUPPLEMENTARY  INFORMATION: 

Background 

The  blackside  dace  [Phoxinus 
cumberlandensis)  was  discovered  in 
1975  (a  few  misidentified  specimens 
from  old  collections  have  now  been 
found)  and  described  by  Stames  and 
Starnes  (1978).  This  fish  occupies 
streams  on  both  public  and  private 
property  in  the  upper  Cumberland  River 
drainage  (primarily  above  Cumberland 
Falls)  in  Pulaski,  Laurel,  McCreary. 
Whitley.  Knox,  Bell.  Harlan,  and  Letcher 
Counties.  Kentucky;  and  Scott. 
Campbell,  and  Claiborne  Counties, 
Tennessee;  where  it  inhabits  small  (7  to 
15  feet  wide)  upland  streams  with 


moderate  flows.  The  extent  of  the 
blackside  dace's  historic  distribution  is 
unknown,  but  available  records  show 
that  it  has  been  extirpated  from  at  least 
10  streams  (O'Bara  1985).  Stames  (1981) 
reported  that,  based  on  his  physical 
habitat  evaluation,  it  may  have  existed 
in  at  least  52  other  streams,  but  was 
eliminated  before  it  was  discovered  in 
these  waters.  Presently,  it  is  known  from 
a  total  of  only  about  14  stream  miles  in 
30  separate  streams  (O'Bara  1985). 

The  areas  of  Kentucky  and  Tennessee 
inhabited  by  the  fish  are  rich  in  coal 
reserves  and  forest  resources.  It  is 
believed  that  impacts  associated  with 
the  development  of  these  resources  in 
the  past  has  caused  the  loss  of  many 
blackside  dace  populations.  Harkere/ 
al.  (1980b)  stated  that  many  streams  in 
the  upper  Cumberland  River  basin  have 
been  affected  by  acid  mine  drainage. 
This  report  further  stated  that  the  major 
source  of  pollution  in  the  area  is  the 
excessive  siltation  associated  with  strip 
mining,  highway  construction,  and  poor 
land  use.  Future  mining  of  the  area's 
coal  reserves  (if  not  conducted  in 
accordance  with  all  existing 
regulations),  increased  silvicultural  and 
agricultural  activities,  road  and  bridge 
construction,  and  other  activities  that 
are  not  conducted  with  the  welfare  of 
the  species  in  mind  are  expected  to 
further  threaten  the  species. 

The  blackside  dace  is  listed  by  the 
Kentucky  Nature  Preserves  Commission 
(Harker  et  al.  1980a)  as  a  "threatened 
(endemic)"'  species  and  by  the 
Tennessee  Heritage  Program  of  the 
Tennessee  Department  of  Conservation 
as  "endangered."  This  small  fish  (less 
than  3  inches  long)  has  a  single  black 
lateral  stripe,  a  green/gold  back  with 
black  specks,  and  a  pale  or  sometimes 
brilliant  scarlet  belly  (Stames  and  Etnier 
1980).  The  fish's  fins  are  often  bright 
yellow  with  metallic  silver  surrounding 
the  base  of  the  pelvic  and  pectoral  fins. 
The  species  is  generally  associated  with 
undercut  banks  and  large  rocks,  and  the 
better  populations  are  found  within 
relatively  stable,  well-vegetated 
watersheds  with  good  riparian 
vegetation  (Starnes  1981).  Stable 
watersheds  help  maintain  cool  water 
temperatures  and  minimize  silt  to  the 
benefit  of  the  species.  O'Bara  (1985)  also 
found  that  the  fish's  presence  was 
apparently  closely  correlated  with 
healthy  riparian  vegetation  where 
canopy  cover  exceeded  70  percent  and 
where  stream  flows  were  of  sufficient 
velocity  to  remove  silt  from  areas  just 
downstream  of  the  riffles.  The  fish  was 
not  found  in  low  gradient  silty  streams 
nor  in  high  gradient  mountain 
tributaries.  The  blackside  dace  spawns 
in  May  and  June  and  is  thought  to  feed 


on  algae,  detritus,  and  sometimes 
insects  (Starnes  1981). 

On  December  30, 1982.  the  Service 
announced  in  the  Federal  Register  (47 
FR  58454)  that  the  blackside  dace,  along 
with  146  other  fish  species,  was  being 
considered  for  addition  to  the  List  of 
Endangered  and  Threatened  Wildlife. 
On  May  1, 1984  (received  by  the  Service 
May  16, 1984).  Mr.  George  Burgess, 
Secretary-Treasurer  of  the  Southeastern 
Fishes  Council,  submitted  a  petition  to 
list  the  species  as  threatened.  The 
Service  reviewed  the  petition  and  in  the 
Federal  Register  of  September  4. 1984 
(49  FR  34878).  announced  its  finding  that 
the  information  submitted  was 
substantial  in  indicating  the  petitioned 
action  may  be  warranted.  On  January  4, 
1985.  the  Service  notified  Federal,  State, 
and  local  govemmental  agencies  and 
interested  parties  of  its  review  of  the 
species'  status.  That  notification 
requested  information  on  the  species' 
status  and  threats  to  its  continued 
existence.  Nine  responses  to  the  January 
4, 1985,  notification  were  received. 
Support  for  some  measure  of  protection 
for  the  fish  was  contained  in  four  letters, 
four  letters  outlined  potential  impacts  on 
agency  programs,  and  five  letters 
commented  on  specific  threats.  On  July 
18. 1985,  the  Service  published  a  notice 
in  the  Federal  Register  (50  FR  29238) 
concluding  that  the  petition  to  list  the 
species  received  from  Mr.  George 
Burgess  on  behalf  of  the  Southeastern 
Fishes  Council  was  warranted  but  was 
precluded  from  immediate  proposal 
because  of  other  pending  actions  to  list, 
delist,  or  reclassify  species.  The 
blackside  dace  was  proposed  for  listing 
as  a  threatened  species  on  May  21, 1986 
(51  FR  18624). 

Summary  of  Comments  and 
Recommendations 

In  the  May  21.  1986,  proposed  rule  (51 
FR  18624)  and  associated  notifications, 
all  interested  parties  were  requested  to 
submit  factual  reports  or  information 
that  might  contribute  to  the  development 
of  a  final  rule.  Appropriate  State 
agencies,  county  governments.  Federal 
agencies,  scientific  organizations,  and 
interested  parties  were  contacted  and 
requested  to  comment.  At  the  request  of 
Congressman  Harold  Rogers'  office,  an 
informal  meeting  was  held  by  the 
Service  with  the  Congressman's  staff 
and  individuals  representing  the  U.S. 
Forest  Service,  Kentucky  Department  of 
Fish  and  Wildlife  Resources,  Kentucky 
Department  of  Surface  Mining 
Reclamation  and  Enforcement,  coal 
mining  and  logging  interests,  and  private 
landowners.  A  newspaper  notice  was 
published  in  the  McCreury  County 


Record  on  June  10, 1986,  the 
Independent  Herald  and  the  Whitley 
Republican  on  June  12, 1936,  and  the 
Middlesborough  News  on  June  14, 1986. 
A  news  release  summarizing  the 
proposed  rule  and  requesting  comments 
was  also  provided  to  newspapers  in 
Kentucky  and  Tennessee.  Fifteen 
written  comments  were  received  and 
are  discussed  below. 

Senator  Wendell  Ford  asked  a  series 
of  questions  regarding  the  potential 
effect  of  listing  on  the  Commonwealth  of 
Kentucky.  His  questions  and  the 
Service's  response  follow:  Question  1:  If 
habitat  for  blackside  dace  cannot  be 
maintained  under  present  mining 
regulations,  could  all  mining  be 
eliminated?  Response:  The  Service  has 
had  numerous  discussions  with 
personnel  from  the  Kentucky 
Department  of  Fish  and  Wildlife 
Resources,  Kentucky  Nature  Preserves 
Commission,  Kentucky  Department  of 
Surface  Mining,  plus  other  individuals 
with  knowledge  of  the  relationship 
between  coal  mining  and  the  survival  of 
the  blackside  dace.  The  consensus 
among  these  agencies  is  that  the 
blackside  dace  is  presently  able  to 
coexist  with  current'coal  mining 
regulations.  Therefore,  the  Service 
believes  that  the  species  will  continue  to 
survive  in  watersheds  where  coal 
mining  will  occur  as  long  as  existing 
regulations  which  protect  water  quality 
are  adhered  to.  If  in  the  unlikely  event 
the  species  cannot  coexist  with  coal 
mining,  even  after  ail  measures  have 
been  taken  to  reduce  mining's  impacts, 
coal  mining  still  would  not  be  stopped  in 
the  entire  upper  Cumberland  River 
basin.  At  most,  further  restrictive 
measures  might  be  necessary  in  those 
watersheds  that  presently  contain  the 
best  populations.  This  would  represent 
only  a  small  number  of  watersheds.  If 
these  restrictions  significantly  impacted 
particular  coal  mine  operators,  these 
operators,  the  Governor  of  Kentucky,  or 
the  Office  of  Surface  Mining  could 
request  an  Endangered  Species  Act 
exemption  for  coal  mining  impacts  to 
the  blackside  dace  through  a  formal 
process  set  up  by  section  7(g)  of  the  Act. 

Question  2:  Although  agriculture, 
human  development,  and  logging  do  not 
fall  under  the  type  of  permitting  and 
strict  regulation  that  mining  does,  is 
there  potential  under  the  Act  to  extend 
regulation  into  these  areas?  Response: 
Section  7  of  the  Act.  under  which 
surface  mining  permits  are  reviewed  for 
potential  impacts  to  threatened  and 
endangered  species,  addresses  only 
Federal  actions.  Agriculture,  human 
development,  and  logging  on  private 
lands  where  there  are  no  Federal  funds 


or  permits  do  not  come  under  section  7 
jurisdiction.  There  is  no  authority  in  the 
Act  to  regulate  such  private  activities. 

Question  3:  What  is  the  affected  area 
and  what  would  be  protected  if  the 
species  is  listed?  Response:  The  affected 
area  would  include  only  those  particular 
streams  in  the  Cumberland  River 
watershed  where  the  species  is  known 
to  exist.  As  noted  above,  the  protection 
required  for  these  habitats  would  be 
adherence  to  existing  laws  and 
regulations.  Human  activities  in  these 
streams  could  continue  under  these 
regulations. 

Question  4:  At  the  present  time,  Knox 
County  streams  are  not  protected;  but  if 
a  stream  is  later  found  to  contain  the 
fish,  does  its  status  automatically 
change?  Response:  If  a  population  is 
found  in  a  new  stream,  that  population 
would  receive  protection  under  the  Act, 
and  section  7  would  apply  to  any 
Federal  activities  in  the  area  which  may 
effect  the  species. 

Question  5:  What  is  critical  habitat? 
Response:  Critical  habitat,  if  officially 
designated  for  an  endangered  or 
threatened  species,  delineates  that 
portion  of  the  species'  geographical 
range  which  contains  physical  or 
biological  features  essential  for  its 
conservation  and  which  is  judged  to 
need  special  management 
considerations.  Section  7  of  the  Act 
applies  to  all  listed  species  regardless  of 
whether  critical  habitat  is  designated  or 
not.  Critical  habitat  simply  serves  to 
highlight  to  Federal  agencies  the  need 
for  special  care  to  avoid  jeopardizing  a 
threatened  or  endangered  species. 
Critical  habitat,  like  the  listing  of  a 
species,  does  not  affect  State,  local,  or 


Question  7:  What  is  the  intent  of  the 
Endangered  Species  Act?  Response:  For 
native  fish  and  wildlife  the  intent  of  the 
Act  is  to  prevent  the  extinction  of 
species,  to  provide  for  the  recovery  of 
threatened  and  endangered  species  to 
the  point  where  they  no  longer  require 
the  Act's  protection,  and  to  conserve  the 
ecosystems  upon  which  these  species 
depend. 

Question  8:  Would  designation  of  the 
dace  as  a  threatened  species  result  in  its 
introduction  into  other  streams  and 
extend  die  protected  areas?  Response:  If 
the  dace  is  listed,  as  part  of  the  recovery 
effort  for  this  species  the  Service  would 
likely  give  strong  consideration  to 
reintroducing  it  into  historic  habitat. 
This  would  be  done  in  the  context  of 
preparing  a  recovery  plan  for  the 
species,  a  process  which  includes 
agency  review.  The  Act  provides  that 
such  reintroductions  can  be  designated 
as  experimental  populations.  If  so 
designated,  these  new  populations  are 
not  necessarily  provided  with  the  Act's 
full  protection,  in  order  to  foster 
acceptance  of  the  reintroductions  by 
other  agencies  and  the  public. 

Question  9:  Do  regulations  and  control 
increase  as  the  species  declines? 
Response:  Provisions  of  the  Act 
regarding  permits  to  take  threatened 
species  are  less  stringent  than 
permitting  requirements  for  endangered 
species.  However,  section  7  of  the  Act, 
which  requires  that  Federal  agencies 
ensure  that  their  actions  are  not  likely  to 
jeopardize  a  federally  listed  species, 
treats  threatened  and  endangered 
species  the  same. 

Question  10:  Does  ultimate  protection 
mean  hands  off?  Response:  If  the 
species  were  to  decline  significantly  due 


r::^:iltrn^'^}!!.':^'!^'?y^^^^^^  loss  of  existing  populations,  die 


involvement.  Critical  habitat  is  not 
designated  if  the  Service  determines 
that  it  would  not  be  prudent  to  do  so; 
such  a  determination  has  been  made  for 
the  blackside  dace.  As  stated  in  the 
proposed  rule,  the  species  is  restricted 
to  short  reaches  of  small  streams,  and  is 
very  vulnerable  to  vandalism.  Detailed 
maps  as  required  by  the  Act  for  the 
designation  of  critical  habitat  would 
draw  attention  to  these  sites  and  furdier 
threaten  the  species. 

Question  6:  What  happens  later  if  it 
becomes  prudent  and  critical  habitat  is 
designated?  Response:  As  noted  above, 
the  Service  has  decided  it  is  not  prudent 
to  designate  critical  habitat.  Although  in 
rare  cases  the  Service  has  designated 
critical  habitat  after  a  species  has  been 
listed,  we  believe  it  would  be  a  serious 
threat  to  the  dace  to  ever  designate  its 
critical  habitat.  No  such  designation  is 
expected  in  the  future  for  this  species. 


concern  for  its  survival  would  increase 
proportionately,  but  this  still  would  not 
mean  that  all  Federal  activities  in  the 
watershed  would  jeopardize  the  species 
and  should  be  restricted.  For  example, 
the  smoky  madtom  (a  small  catfish) 
presently  exists  only  in  the  Cherokee 
National  Forest,  Tennessee,  in  6.5  miles 
of  one  stream.  Various  activities, 
including  logging,  still  occur  in  this 
watershed  without  harm  to  the  fish. 

Question  11:  How  far  can  regulation 
go?  If  agriculture  becomes  a  major 
threat,  can  farmers  be  told  they  can  no 
longer  plow  their  fields?  Response:  The 
Act  does  not  provide  the  authority  to 
regulate  how  private  landowners  farm 
(or  otherwise  manage)  their  lands.  Other 
federally  protected  aquatic  species  are 
found  in  association  with  farm  lands 
end  farming  practices  have  not  been 
altered.  The  Service  might,  however, 
undertake  an  educational  effort  to 
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encourage  fanning  practices  beneHcial 
to  the  blackside  dace. 

Question  12:  Could  coal  mining,  oil 
and  gas  drilling,  and  road  construction 
be  curtailed  or  stopped  in  affected 
areas?  Response:  It  is  unlikely  that  any 
of  these  activities  could  be  or  would  be 
curtailed  or  stopped  because  of  this 
listing.  When  the  Service  consults  with 
Federal  agencies  regarding  activities 
that  may  affect  a  listed  species,  we 
review  all  options,  alternatives, 
modifications,  and  conservation 
measures  which  would  allow  the  project 
to  go  forward  to  meet  its  objectives 
without  jeopardizing  the  species' 
continued  existence.  The  Service 
conducts  thousands  of  consultations 
each  year,  and  in  nearly  all  cases  the 
project  objectives  are  met  and  the 
species  are  simultaneously  protected.  In 
most  cases,  we  have  found  that  impacts 
to  endangered  and  threatened  species 
can  be  eliminated  or  minimized  with 
relatively  minor  modifications  to 
proposed  projects.  The  consultation 
process  begins  early  in  the  project 
planning  stages,  while  options  are  still 
available  and  generally  before 
modifications  become  expensive.  We 
emphasize  that  the  purpose  of  the  Act  is 
not  to  absolutely  prohibit  any  particular 
kind  of  activity,  nor  to  set  aside  any 
areas  as  inviolate  sanctuaries,  but 
rather  to  ensure  the  continued  survival 
and  eventual  recovery  of  the  species  in 
coexistence  with  human  activities. 
Section  7  of  the  Act  prohibits  only  those 
Federal  activities  which  are  likely  to 
"jeopardize  the  continued  existence  of 
the  species." 

The  U.S.  Forest  Service  (USFS). 
Daniel  Boone  National  Forest,  provided 
information  on  the  fish's  distribution  on 
USFS  lands.  It  also  expressed  concern 
that  listing  would  (1)  have  a  significant 
effect  on  USFS  ownership  consolidation 
efforts  and  that  it  would  need  to 
emphasize  acquisition  in  watersheds 
supporting  blackside  dace,  (2)  increase 
USFS  requirements  for  program 
coordination,  and  (3)  constrain  USFS 
management  efficiency  because  of  the 
lack  of  knowledge  on  the  species' 
habitat  requirements.  The  Service 
concurs  that  listing  will  have  some 
impact  on  USFS  operations  and 
management  practices.  However,  as  the 
species  on  USFS  lands  is  known  from 
only  10  small  watersheds  representing 
only  a  small  fraction  of  the  lands  within 
the  Daniel  Boone  National  Forest,  the 
Service  does  not  believe  that  the  listing 
will  have  a  significant  impact  on  USFS 
operations.  The  Service  has  also  been  in 
close  contact  with  the  USFS  concerning 
future  potential  conflicts  involving  the 
species,  and  through  our  section  7 


consultation  and  coordination  efforts, 
we  will  work  toward  minimizing  any 
negative  impacts  on  USFS  operations  as 
we  work  toward  the  species'  recovery. 
Concerning  the  lack  of  specific 
knowledge  of  the  species'  life  history 
requirements,  listing  will  increase  the 
opportunities  of  obtaining  funding  to 
conduct  blackside  dace  research. 

The  USFS  Regional  office  further 
clarified  the  USFS  position,  commenting 
that  it  supported  the  listing  and  felt  that, 
because  of  the  potential  threats  to  the 
species,  listing  would  increase  the 
prospects  of  recovery.  The  office  also 
stated  that  it  looked  forward  to  working 
with  the  Service  to  develop  management 
guidelines  and  strategies  for  recovery  of 
the  species. 

The  Tennessee  Valley  Authority 
(TVA)  stated  that  it  would  support  the 
species'  listing  if  the  Service  was 
confident  that  (1)  the  species  is  not 
present  in  many  other  streams,  (2) 
current  populations  are  not  outliers  of 
more  substantial  populations,  and  (3) 
the  species  does  not  continue  to  inhabit 
streams  receiving  pollution  and 
sediment  from  active  or  abandoned  coal 
mines.  The  Ser\ice  is  confident  that 
TVA's  condition  numbers  1  and  2  are 
true.  Concerning  TVA's  position  number 
3,  the  Service  agrees  that  the  blackside 
dace  does  still  survive  in  some  streams 
that  receive  limited  pollution  and 
sediment  from  active  or  abandoned  coal 
mines.  However,  data  show  that  many 
streams  that  have  received  high  levels  of 
coal-related  pollutants  and  sediment  no 
longer  support  the  species,  and  most  of 
the  streams  that  are  impacted  by  coal 
mining  and  that  still  contain  the  species 
support  only  marginal  populations. 
Therefore,  the  Service  does  not  agree 
with  TVA's  conclusion  that  listing  is 
unjustified  if  the  species  can  withstand 
any  degree  of  pollution  and  siitation 
from  coal  mining. 

The  U.S.  Office  of  Surface  Mining  did 
not  take  a  position  for  or  against  listing, 
but  did  state,  in  reference  to  interagency 
coordination  measures  already  in  place, 
that  "We  are  confident  that  the  habitat 
of  the  blackside  dace  will  be  preser\'ed, 
to  the  extent  related  to  mining,  through 
this  existing  mechanism."  The  Service 
concurs  that,  through  the  present  section 
7  consultation  process  and  by  strict 
enforcement  of  existing  OSM 
regulations,  the  species  can  coexist  with 
coal  mining  activities. 

The  National  Park  Ser\'ice,  which 
manages  lands  containing  one  of  the 
best  populations,  supported  the  listing 
and  stated  that  "we  look  forward  to 
working  closely  with  you  [the  Service] 
to  preserve  the  species."  The  Service 
appreciates  the  Park  Service's 


commitment  and  will  continue  to  assist 
in  efforts  to  secure  the  species'  future. 

The  Kentucky  Department  of  Surface 
Mining  Reclamation  and  Enforcement 
concurred  that  the  species  was  in 
danger  of  extirpation,  and  further  stated 
that  "It  is  vital  that  degradation  of 
streams  within  the  upper  Cumberland 
River  drainage  be  avoided  to  ensure  the 
continued  existence  of  the  blackside 
dace."  The  Department  also  referenced 
the  outcome  of  a  meeting  among  State 
and  Federal  natural  resource  agency 
representatives  and  the  Service  which 
concluded  that:  "In  most  cases  coal 
mining  in  watersheds  with  known 
populations  of  Phoxinus  can  be 
accomplished  without  further 
endangering  the  species  as  long  as  (1| 
permits  are  conditioned  to  protect  the 
immediate  stream  environment,  (2)  strict 
silt  control  measures  are  required,  and 
(3)  the  permit  conditions  are  adequately 
enforced." 

The  Service  agrees  that  these 
measures  should  be  sufficient  in  most 
cases  to  protect  the  blackside  dace. 

Support  for  listing  the  blackside  dace 
as  a  threatened  species  was  received 
from  the  Kentucky  Nature  Preserves 
Commission.  Tennessee  Wildlife 
Resources  Agency,  Tennessee 
Department  of  Con8er\ation,  and  three 
private  citizens.  Two  of  the  private 
citizens  supporting  the  listing  also 
provided  information  on  potential 
threats  to  the  species  from  coal-mined 
land  reclamation  and  highway 
construction  projects.  This  information 
may  be  pertinent  to  section  7 
consultations  involving  such  projects. 

Summary  of  Factors  Affecting  the 
Species 

After  a  thorough  review  and 
consideration  of  all  information 
available,  the  Service  has  determined 
that  the  blackside  dace  should  be 
classified  as  a  threatened  species. 
Procedures  found  at  section  4(a)(1)  of 
the  Endangered  Species  Act  (16  U.S.C. 
1531  etseq.)  and  regulations  (50  CFR 
Part  424)  promulgated  to  implement  the 
listing  provisions  of  the  Act  were 
followed.  A  species  may  be  determined 
to  be  an  endangered  or  threatened 
species  due  to  one  or  more  of  the  five 
factors  described  in  section  4(a)(1). 
These  factors  and  their  application  to 
the  blackside  dace  {Phoxinus 
cumberlandensis]  are  as  follows: 

A.  The  present  or  threatened 
destruction,  modification,  or  curtailment 
of  its  habitat  or  range.  As  the  blackside 
dace  was  not  discovered  until  1975  and 
relatively  few  historic  fish  collection 
records  exist  for  the  upper  Cumberland 
River  basin,  the  extent  of  the  species' 


historic  range  and  the  number  of 
populations  that  may  have  been  lost  are 
not  known.  However,  based  on 
available  data,  it  can  be  concluded  that 
the  species'  total  distribution  and  the 
size  of  the  extant  population  has  been 
substantially  diminished.  Stames  (1981) 
sampled  168  upper  Cumberland  River 
basin  streams  and  reported  the  fish  from 
only  27  streams.  He  concluded,  based  on 
the  physical  habitat  requirements,  that 
the  fish  could  have  been  eliminated  from 
at  least  52  other  waters  before  the  fish's 
existence  was  known.  O'Bara  (19a5) 
surveyed  193  upper  Cumberland  River 
basin  sites  and  reported  the  species 
present  in  30  streams  and  extirpated 
from  10.  Most  of  the  30  extant 
populations  are  impacted  by  siitation  or 
some  other  factor  that  seriously  limits 
the  population's  size  and  vigor.  As  a 
result  of  limiting  factors,  O'Bara  (1985) 
estimated  that  the  fish  now  inhabits  a 
total  of  about  14  stream  miles  in  the  30 
streams,  and  he  considered  only  9 
streams  (about  8  stream  miles)  to 
contain  healthy  populations.  Only  three 
populations  inhabited  more  than  1 
stream  mile,  and  some  were  limited  to 
just  a  few  hundred  yards  and  were 
represented  by  the  collection  of  only  one 
fish  (O'Bara  1985). 

The  upper  Cumberland  River  basin  is 
rich  in  coal  reserves  and  forested  lands, 
and  development  of  these  natural 
resources  with  associated  road  and 
bridge  construction  has  been  extensive 
and  can  be  expected  to  continue.  The 
most  frequently  cited  threat  (O'Bara 
1985)  was  problems  related  to  coal 
mining,  followed  in  order  of  threat  by 
logging,  road  construction,  agriculture, 
human  development,  and  natural  low 
flows.  Only  one  of  the  streams 
described  by  O'Bara  (1985)  was  not 
threatened  by  some  factor.  Unless  the 
needs  of  the  species  are  considered  so 
that  the  impacts  from  these  and  other 
threats  can  be  minimized,  the  loss  of 
blackside  dace  populations  will 
continue. 

For  proper  evaluation  of  these  threats, 
it  should  be  noted  that  the  Service  has 
issued  a  no-jeopardy  biological  opinion 
under  section  7  of  the  Endangered 
Species  Act  for  the  State  of  Kentucky's 
and  the  Federal  Office  of  Surface 
Mining's  coal  mine  regulation  program. 
Although  no  final  determination  could 
be  made  until  the  blackside  dace  is 
listed  and  a  consultation  undertaken, 
the  Service  has  no  evidence  that  mining 
activities  conducted  in  accordance  with 
State  and  Federal  regulations  are  a 
threat  to  the  species.  Rather,  past 
unregulated  activities  have  contributed 
to  the  decline  of  the  blackside  dace,  and 
c'jrreni  activities  not  in  compliance  with 


appropriate  regulations  are  a  threat  to 
the  species. 

B.  Overutilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  There  is  no  history  of  this 
factor  being  a  problem  for  the  blackside 
dace.  However,  because  interest  in  the 
species  is  expected  to  be  generated  by 
the  listing  process,  the  Service  is 
concerned  that  this  problem  may  arise 
in  the  future.  To  help  minimize  this 
threat,  the  Service  has  not  proposed 
critical  habitat  as  this  action  requires 
delineation  of  the  species'  specific 
habitats  (see  "Critical  Habitat"  section 
of  this  rule). 

C.  Disease  or predotion.  There  is  no 
evidence  of  threats  to  this  species  from 
disease  or  predation. 

D.  The  inadequacy  of  existing 
rej^ulatory  mechanisms.  Both  the  State 
of  Tennessee  and  the  State  of  Kentucky 
prohibit  taking  this  fish  for  scientific 
purposes  without  a  State  collecting 
permit.  Federal  listing  would  provide 
additional  protection  by  requiring 
Federal  permits  for  taking  the  fish  and 
by  requiring  Federal  agencies  to  consult 
with  the  Service  when  projects  they 
fund,  authorize,  or  carry  out  may  affect 
the  species.  However,  there  are  no 
regulations  covering  agricultural 
activities  which  adversely  impact 
stream  habitat. 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence.  The 
southern  redbelly  dace  (Phoxinus 
erythrogaster)  is  not  native  to  the  upper 
Cumberland  River  basin  but  is  now 
present  in  many  basin  streams.  Stames 
and  Starnes  (1981)  suggested  that  this 
fish  "may  have  displaced  the  blackside 
dace  to  some  degree  in  some  of  those 
streams  that  are  less  upland  in 
character."  They  found  that  the  redbelly 
dace  had  become  established  in  areas 
where  the  water  and  habitai  quality  had 
been  altered  to  create  warmer  and  more 
turbid  conditions.  However,  they  stated 
that  the  blackside  dace  seemed  able  to 
persist  in  the  better  quality  habitats. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by  this 
species  in  determining  to  make  this  rule 
final.  Based  on  this  evaluation,  the 
preferred  action  is  to  list  the  blackside 
dace  [Phoxinus  cumberlandensis)  as  a 
threatened  species.  Although  specific 
historic  records  are  lacking,  available 
data  from  habitat  evaluations  indicate 
that  this  fish  once  likely  inhabited  many 
small  cool-water  streams  throughout 
much  of  the  upper  Cumberland  River 
basin.  However,  the  species  is  now 
known  to  exist  in  only  about  14  stream 
miles  in  30  separate  streams.  The  many 


factors  that  brought  the  species  to  this 
condition  are  still  threatening  it.         »« 
Because  of  the  number  of  populations  in 
existence,  it  is  unlikely  the  species  will 
become  extinct  in  the  foreseeable  future. 
Therefore,  endangered  species  status  is 
not  appropriate.  The  reasons  for  not 
proposing  critical  habitat  are  discussed 
in  the  "Critical  Habitat"  section  of  this 
rule. 

Critical  Habitat 

Section  4(a)(3)  of  the  Act,  as  amended, 
requires  that  to  the  maximum  extent 
prudent  and  determinable,  the  Secretary 
designate  critical  habitat  at  the  time  a 
species  is  determined  to  be  endangered 
or  threatened.  The  Service  finds  that 
designation  of  critical  habitat  is  not 
prudent  for  this  species  at  this  time. 
Although  take  of  the  blackside  dace  is 
presently  not  known  to  be  a  problem, 
the  species  could  be  vulnerable  to  this 
threat.  The  fish  inhabits  very  small  (7  to 
15  feet  wide)  streams,  occupies  only 
short  stream  segments  (most  less  than  1 
mile),  exists  in  small  numbers  in  these 
stream  reaches,  and  is  known  from  only 
nine  healthy  populations.  Most  of  the 
inhabited  stream  reaches  are  also  easily 
accessible  by  road.  Because  of  potential 
and  perceived  conflicts  with  coal  mining 
activities,  substantial  notoriety  may 
develop  from  this  final  rule  and 
subsequent  Federal  actions.  Therefore, 
in  light  of  these  factors,  the  Service 
believes  that  publishing  maps  and  text 
detailing  the  location  of  the  blackside 
dace's  specific  habitat  and  constituent 
elements  of  that  habitat,  as  required  for 
any  critical  habitat  designation,  would 
increase  the  species'  vulnerability  to 
illegal  taking  and/or  vandalism,  further 
threaten  the  species,  and  increase  the 
law  enforcement  problem.  All 
appropriate  local.  State,  and  Federal 
agencies  and  governmental  officials  will 
be  notified  of  the  location  and 
importance  of  protecting  this  species' 
habitat.  Protection  of  this  species' 
habitat  will  also  be  addressed  through 
the  recovery  process  and  through  the 
section  7  jeopardy  standard  (see  below). 
Therefore,  it  would  not  be  prudent  to 
designate  critical  habitat  for  the 
blackside  dace  at  this  time. 

Available  ConservatioD  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  practices.  Recognition 
through  listing  encourages  and  results  in 
conservation  actions  by  Federal,  State, 
and  private  agencies,  groups,  and 
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individuals.  The  Endangered  Species 
Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
States  and  requires  that  recovery 
actions  be  carried  out  for  all  listed 
species.  Such  actions  are  initiated  by  the 
Service  following  listing.  The  protection 
required  of  Federal  agencies  and  the 
prohibitions  against  taking  and  harm  are 
discussed,  in  part,  below. 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  Part 
402,  and  were  recently  revised  at  51  FR 
19926  (June  3, 1986).  Section  7(a)(2) 
requires  Federal  agencies  to  ensure  that 
activities  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  a  listed  species 
or  to  destroy  or  adversely  modify  its 
critical  habitat.  If  a  Federal  action  may 
affect  a  listed  species  or  its  critical 
habitat,  the  responsible  Federal  agency 
must  enter  into  formal  consultation  with 
the  Service.  Federal  activities  that  could 
impact  the  blackside  dace  and  its 
habitat  include,  but  are  not  limited  to, 
the  following:  issuance  of  permits  for 
surface  mining,  abandoned  mine  land 
reclamation,  road  and  bridge 
construction,  and  timber  management 
on  Federal  lands.  It  has  been  the  goal 
and  the  e^Sperience  of  the  Service, 
however,  that  nearly  all  section  7 
consultations  are  resolved  so  that  the 
species  is  protected  and  the  project 
objectives  can  be  met. 

The  Act  and  implementing  regulations 
found  at  50  CFR  17.21  and  17.31  set  forth 
a  series  of  general  prohibitions  and 
exceptions  that  apply  to  all  threatened 
wildlife.  These  prohibitions,  in  part, 
make  it  illegal  for  any  person  subject  to 
the  jurisdiction  of  the  United  States  to 
take,  import  or  export,  ship  in  interstate 
commerce  in  the  course  of  commercial 
activity,  or  sell  or  offer  for  sale  in 
interstate  or  foreign  commerce  any 
listed  species.  It  also  is  illegal  to 


possess,  sell,  deliver,  carry,  transport,  or 
ship  any  such  wildlife  that  has  been 
taken  illegally.  Certain  exceptions  apply 
to  agents  of  the  Service  and  State 
conservation  agencies. 

Permits  may  be  issued  to  carry  out 
otherwise  prohibited  activities  involving 
threatened  wildlife  species  under 
certain  circumstances.  Regulations 
governing  permits  are  at  50  CFR  17.22, 
17.23.  and  17.32.  Such  permits  are 
available  for  scientific  purposes,  to 
enhance  the  propagation  or  survival  of 
the  species,  and/or  for  incidental  take  in 
connection  with  otherwise  lawful 
activities.  For  threatened  species,  there 
are  also  permits  for  zoological 
exhibition,  educational  purposes,  or 
special  purposes  consistent  with  the 
purposes  of  the  Act.  In  some  instances, 
permits  may  be  issued  during  a  specified 
period  of  time  to  relieve  undue  economic 
hardship  that  would  be  suffered  if  such 
relief  were  not  available. 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969,  need  not  be  prepared 
in  connection  with  regulations  adopted 
pursuant  to  section  4(a]  of  the 
Endangered  Species  Act  of  1973.  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register  on 
October  25. 1983  (48  FR  49244). 
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The  primary  author  of  this  final  rule  is 
Richard  G.  Biggins.  Asheville 
Endangered  Species  Field  Office,  U.S. 
Fish  and  Wildlife  Service,  100  Otis 
Street,  Room  224,  Asheville,  North 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  wildlife, 
Fish,  Marine  mammals.  Plants 
(agriculture). 

Regulation  Promulgation 

PART  17— [AMENDED] 

Accordingly,  Part  17,  Subchapter  B  of 
Chapter  I,  Title  50  of  the  Code  of  Federal 
Regulations,  is  amended  as  set  forth 
below: 

1.  The  authority  citation  for  Part  17 
continues  to  read  as  follows: 

Authority:  Pub.  L  93-205.  87  Stat.  884:  Pub. 
L.  94-359.  90  Stat.  911:  Pub.  L.  95-632,  92  Stat. 
3751;  Pub.  L  96-159.  93  Stat.  1225:  Pub.  L.  97- 
304.  96  Stat.  1411  (16  U.S.C.  1531  et  seq). 

2.  Amend  S  17.11(h)  by  adding  the 
following,  in  alphabetical  order  under 
"Fishes."  to  the  List  of  Endangered  and 
Threatened  Wildlife: 

§17.11     Endangered  and  threatened 
wildlife. 

*  •  *  *  • 

(h)  *  •  * 
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Dated:  May  27, 1967. 
Susan  Recce. 

Acting  Assistant  Secretary  for  Fish  and 

Wildlife  and  Parks. 

(FR  Doc.  87-13327  Filed  6-11-87;  8:45  am] 

BILUNG  CODE  4310-S5-M 


50  CFR  Part  17 

E.ndangered  and  Threatened  Wildlife 
and  Plants;  Determination  of 
Endangered  Status  for  Lysimachia 
asperulaefolia 

agency;  Fish  and  Wildlife  Service, 

Interior. 

action:  Final  rule. 

summary:  The  Service  determines 
I.ysinuichia  asperulaefolia  (rough- 
leaved  loosestrife),  a  perennial  herb 
limited  to  nine  populations  in  North 
Carolina,  to  be  an  endangered  species 
under  the  authority  of  the  Endangered 
Species  Act  (Act)  of  1973.  as  amended. 
Lysimachia  asperulaefolia  is 
endangered  by  suppression  of  fire, 
drainage  activities  associated  with 
silviculture  and  agriculture,  and 
residential  and  industrial  development. 
This  action  will  implement  Federal 
protection  provided  by  the  Act  for 
Lysimachia  asperulaefolia. 

dates:  The  effective  date  of  this  rule  is 
July  13, 1987. 

ADDRESSES:  The  complete  file  for  this 
rule  is  available  for  inspection,  by 
appointment,  during  normal  business 
hours  at  the  Endangered  Species  Field 
Office,  U.S.  Fish  and  Wildlife  Service, 
100  Otis  Street,  Room  224,  Asheville. 
North  Carolina  28801. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  .\ord  Murdocic  at  the  above  address 
(704/259-0321;  FTS  672-0321). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  taxonomic  history  ol  Lysimachia 
asperulaefolia  (rough-leaved  loosestrife) 
was  summarized  and  clarified  by  Ray 
(1956)  as  follows:  Lysimachia 
asperulaefolia  was  described  as  a  new 
species  by  Jean  Louis  Mane  Polret  in 
1814.  The  material  upon  which  he  based 
this  dpscnption  was  collected  from 
North  Carolina,  but  was  mistakenly 
attrifuted  to  an  Egyptian  collection.  In 
1817.  Stephen  Elliott  published  a 


description  of  conspecific  material 
collected  by  Herbemont  near  Columbia, 
South  Carolina,  naming  it  Lysimachia 
herbemonti.  The  only  other  synonym  for 
this  species  was  Trydinia  herbemonti, 
used  by  E.G.  Steudel  in  his  1841  edition 
of  Nomenclator  botanicus  (Ray  1956). 
The  slender  stems  of  this  perennial 
herb  grow  from  a  rhizome  and  reach 
heights  of  3  to  6  decimeters  (1  to  2  feet). 
Whorls,  usually  of  three  to  four  leaves, 
encircle  the  stem  at  intervals  beneath 
the  showy  yellow  flowers.  Flowering 
occurs  from  mid-May  through  June,  with 
fruits  present  from  July  through  October 
(Krai  1983,  Radford  et  al.  1968). 
Lysimachia  asperulaefolia  is  easily 
distinguished  from  the  one  other  similar 
southeastern  species  oi  Lysimachia, 
Lysimachia  loomisii  Torrey,  by  its 
broader,  glandular  leaves  and  much 
larger  flowers  (Krai  1983). 

Lysimachia  asperulaefolia  is  a 
species  endemic  to  the  coastal  plain  and 
sandhills  of  North  and  South  Carolina.  It 
currently  is  known  from  nine  locations 
in  North  Carolina  and  is  believed 
extirpated  from  South  Carolina.  This 
species  generally  occurs  in  the  ecofones 
or  edges  between  longleaf  pine  uplands 
and  pond  pine  pocosins  [areas  of  dense 
shrub  and  vine  growth  usually  on  a  wet, 
peaty,  poorly  drained  soil  (Barry  1980)], 
on  moist  to  seasonally  saturated  sands 
and  on  shallow  organic  soils  overlaying 
sand.  The  plant  has  also  been  found  to 
occur  on  deep  peat  in  the  low  shrub 
community  of  large  Carolina  bays 
[shallow,  elliptical,  poorly  drained 
depressions  of  unknown  origin 
(Mathews  et  ai  1980)].  The  grass-shrub 
ecotone,  where  Lysimachia 
asperulaefolia  is  found,  is  fire- 
maintained,  as  are  the  adjacent  plant 
communities  (longleaf  pine-scrub  oak, 
savannah,  flatwoods.  and  pocosin). 
Suppression  of  naturally  occurring  fire 
in  these  ecotones  results  in  shrubs 
increasing  in  density  and  height  and 
expanding  to  eliminate  the  open  edges 
required  by  Lysimachia  asperulaefolia. 
Drainage  of  these  moist  depressions  in 
preparation  for  silvicultural  or 
agricultural  activities  has  also 
contributed  to  the  decline  of  the  species. 
Fire  suppression,  drainage,  and.  to  a 
lesser  extent,  residential  and  industrial 
development  have  altered  and 
eliminated  habitat  for  this  species  and 
continue  to  be  the  most  significant 


threats  to  the  species'  continued 
existence  (Carter  1985;  Krai  1983). 

Although  intensive  searches  have 
been  conducted  in  numerous  areas  of 
suitable  habitat,  a  total  of  only  19 
populations  of  Lysimachia 
asperulaefolia  have  been  reported  in 
North  and  South  Carolina.  Nine  of  these 
(all  in  North  Carolina)  remain  in 
existence.  The  following  is  a  summary 
of  the  most  current  information  for  this 
species: 

South  Carolina:  According  to  Rayner 
(1985),  Lysimachia  asperulaefolia  was 
collected  at  Columbia,  Richland  County, 
around  1817.  Extensive  development  has 
occurred  in  this  area  and  neither  the 
habitat  nor  the  species  can  now  be 
found.  Another  site  was  recorded  for  the 
species  in  1857  near  Society  Hill, 
Darlington  County.  At  this  location,  the 
habitat  currently  remains  essentially 
intact,  but  has  not  been  allowed  to  burn 
for  many  years.  Although  these 
locations  and  other  areas  of  suitable 
habitat  were  searched  extensively  by 
Ray-ner  in  1984  and  1985,  Lysimachia 
asperulaefolia  was  not  found  (Rayner 
1985). 

North  Carolina:  Lysimachia 
asperulaefolia  has  been  reported  from 
17  sites  in  North  Carolina.  The  species 
has  been  extirpated  at  eight  of  these 
localities.  Three  populations  in 
Brunswick  County,  and  one  population 
each  in  Pender,  Cumberland,  Beaufort, 
Pamlico,  and  Onslow  Counties,  have 
succumbed  to  drainage  associated  with 
agricultural  and  silvicultural  activities 
and  residential  development,  as  well  as 
fire  suppression  (Carter  1985;  J.  Moore, 
North  Carolina  Natural  Heritage 
Program,  personal  communication, 
1985).  A  late-1800"s  record,  from  near 
Statesviile  in  Iredell  County,  is  now 
believed  to  have  been  a 
misidentification  (R.  Sutter,  North 
Carolina  Plant  Protection  Program, 
personal  communication,  1985;  J.  Moore, 
personal  communication,  1985).  The 
distribution  of  the  nine  extant 
populations  by  county  is  as  follows: 
Two  populations  occur  in  Carteret 
County.  One  population  occurs  on  U.S. 
Forest  Service  land.  In  1983.  a  200-acre 
tract  of  the  Croatan  National  Forest, 
including  part  of  the  population  of 
Lysimachia  asperulaefolia,  was 
designated  for  a  county  landfill  site. 
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Some  of  the  plants  which  existed  on  the 
edge  of  the  proposed  landfill  were 
removed  from  the  area.  None  of  the 
transplanted  individuals  appear  to  have 
survived.  Fortunately,  some  plants 
remain  in  a  small  area  unimpacted  by 
the  landnil  and  appear  to  be  doing  well. 
The  other  colony  in  this  population  has 
experienced  a  40  percent  dechne  in 
numbers  of  stems  since  1980. 
Silvicultural  site  preparation  of  this  area 
was  followed  by  a  short-term  increase 
in  the  number  of  plants,  after  which  the 
population  declined  steadily  to  fewer 
than  had  been  found  originally.  A  ditch 
put  through  the  site  for  unknown 
purposes  resulted  in  substantial  drying 
of  the  habitat  and  has  undoubtedly 
contributed  to  the  decline  of  this  colony 
(].  Moore,  pers.  comm.  1985;  Carter  1985; 
j.  Kraus,  North  Carolina  Maritime 
Museum,  pers.  comm.  1986).  The  second 
population  is  on  land  administered  by 
the  U.S.  Forest  Service,  and  partly  in 
private  ownership.  The  privately  owned 
portion  of  this  population  is  on  land  that 
is  currently  for  sale  and  being 
considered  for  municipal  development 
(I  Moore,  pers.  comm.  1985).  The  entire 
population  is  potentially  threatened  by 
drainage  and  other  intensive  timber 
management  activities,  as  well  as  by 
development. 

Two  populations  occur  in  Scotland 
County.  Both  of  these  populations  are 
located  on  land  owned  by  the  U.S. 
Department  of  Defense  that  is  leased  (o 
and  managed  by  the  North  Carolina 
Wildlife  Resources  Commission  as  part 
of  the  Sandhills  Gamelands.  The  first 
population  consists  of  two  very  small 
colonies,  covering  a  total  area  of  less 
than  10  square  meters  (12  square  yards). 
1  he  plants  here  are  rapidly  being 
eliminated  by  shrub  encroachment  due 
to  fire  exclusion;  conversion  of  uplands 
to  pine  plantation  is  also  a  threat  at  this 
site  (Carter  1985).  The  second 
population  is  relatively  large,  but  fire 
suppression  has  resulted  in  shrub 
encroachment;  plants  here  are  not 
thriving  or  reproducing  well  (Carter 
1985). 

Another  population  is  located  on  the 
border  of  Cumberland  and  Bladen 
Counties.  The  population  consists  of  two 
small  colonies  which  cover  a  combined 
total  area  of  less  than  8  square  meters 
(7.2  square  yards).  One  colony  is  on  land 
owned  by  the  North  Carolina 
Department  of  Natural  Resources  and 
Community  Development,  while  the 
other  is  on  land  that  is  privately  owned. 
The  entire  population  is  endangered  by 
fire  suppression  (Carter  1985.  F.  Annand, 
North  Carolina  Nature  Conservancy, 
pers.  comm.  1985). 


Two  populations  occur  in  Brunswick 
County.  One  population  exists  on  land 
owned  by  The  Nature  Conservancy.  It  is 
being  actively  managed  with  prescribed 
fire,  and  is  one  of  the  most  vigorous 
populations.  However,  intensive  studies 
conducted  on  this  population  indicate 
that  there  is  a  high  turnover  in 
individual  stems  from  year  to  year  for 
reasons  that  are  currently  unknown 
(Sutter,  pers.  comm.  1985).  The  second 
population  is  located  on  land  owned  by 
the  U.S.  Department  of  Defense,  Sunny 
Point  Military  Ocean  Terminal.  This 
population  has  benefited  from  a  recently 
begun  program  of  prescribed  burning. 
However,  drainage  and  conversion  of 
pocosins  to  pine  plantation  is  currently 
ongoing  in  other  areas  of  the  terminal 
and  could  eventually  threaten  the 
species  here  (Carter  1985). 

One  population  occurs  in  Pender 
County  on  land  owned  in  part  by  the 
North  Carolina  Wildlife  Resources 
Commission  and  The  Nature 
Conservancy.  One  private  owner  retains 
a  small  portion  of  this  tract.  This 
population  is  very  small  in  terms  of 
numbers  and  area  covered,  and  is  in 
serious  need  of  Tire.  The  remaining 
plants  are  not  thriving  or  reproducing 
well  due  to  severe  shrub  encroachment 
(Carter  1985.  F.  Annand.  pers.  comm. 
1985). 

The  ninth  population  is  located  in 
Moke  County  on  land  owned  by  the  U.S. 
Department  of  Defense,  Fort  Bragg 
Military  Reservation.  This  population  is 
relatively  vigorous  (Carter  1985); 
however,  it  is  endangered  by  fire 
suppression  or  long-rotation  burning 
(greater  than  three  years),  timber 
harvesting  activities,  and  possibly 
mechanized  military  training  activities. 

On  December  15. 1980.  the  Service 
published  a  revised  notice  of  review  for 
native  plants  in  the  Federal  Register  (45 
FR  82480):  Lysitnacbia  asperulaefolia 
was  included  in  that  notice  as  a 
category  1  species.  Cafegory  1  species 
are  those  for  which  the  Service 
presently  has  sufficient  information  on 
hand  to  support  the  biological 
appropriateness  of  their  being  listed  as 
endangered  or  threatened  species.  A 
revision  of  the  1980  notice  that 
maintained  Lysimachia  asperulaefolia 
in  category  1  was  published  on 
September  27,  1985  (50  FR  39526). 

All  plant  taxa  included  in  the  1980 
notice,  1983  supplement,  and  the  1985 
notice  are  treated  as  being  under 
petition.  Section  4(b)(3)(B)  of  the 
Endangered  Species  Act.  as  amended  in 

1982,  requires  the  Service  to  make 
findings  on  pending  petitions  within  12- 
months  of  their  receipt.  On  October  13, 

1983,  October  12, 1984.  and  October  11, 


1985.  the  Service  found  that  listing 
Lysimachia  asperulaefolia  was 
warranted,  and  that  although  proposal 
of  other  higher  priority  species  had 
precluded  its  proposal,  expeditious 
progress  was  being  made  to  add  other 
species  to  the  list.  The  April  10, 1986, 
proposal  oi  Lysimachia  asperulaefolia 
to  be  endangered  constituted  the  next     • 
12-month  finding  for  this  species. 

Summary  of  Comments  and 
Recommendations 

In  the  April  10, 1986,  proposed  rule  (51 
FR  12451)  and  associated  notifications, 
all  interested  parlies  were  requested  to 
submit  factual  reports  or  information 
that  might  contribute  to  the  development 
of  a  final  rule.  Appropriate  State 
agencies,  county  governments,  Federal 
agencies,  scientific  organizations,  and 
other  interested  parties  were  contacted 
and  requested  to  comment.  Newspaper 
notices  inviting  public  comment  were 
published  in  the  Fayetteville  Observer 
Times.  Wilmington  Star-News,  and  New 
Bern  Sun  Journal  on  May  5, 1986,  April 
30, 1986.  and  May  5. 1986.  respectively. 

Eleven  comments  were  received.  Of 
these,  eight  respondents  expressed 
support  for  the  proposal,  including  the 
North  Carolina  Department  of 
Agriculture,  the  U.S.  Forest  Service,  the 
North  Carolina  Natural  Heritage 
Program,  the  North  Carolina  Wildlife 
Resources  Commission,  the  North 
Carolina  Department  of  Natural 
Resources  and  Community 
Development,  and  the  North  Carolina 
and  South  Carolina  offices  of  The 
Nature  Conservancy.  The  U.S.  Forest 
Service  requested  assistance  in 
identifying  necessary  management 
activities;  such  assistance  was  provided 
during  an  onsite  meeting  on  the  Croatan 
National  Forest.  Three  comments  were 
received  which  offered  no  new 
information  and  did  not  state  a  position 
on  the  proposal.  One  of  these  latter 
three  respondents,  the  Department  of 
the  Army,  Military  Ocean  Terminal. 
Sunny  Point,  requested  information 
which  has  been  provided  on  specific 
locations  of  populations  on  that  base. 

Summary  of  Factors  Affecting  the 
Species 

After  a  thorough  review  and 
consideration  of  all  information 
available,  the  Service  has  determined 
that  Lysimachia  asperulaefolia  should 
be  classified  as  an  endangered  species. 
Procedures  found  at  section  4(a)(1)  of 
the  Endangered  Species  Act  (16  U.S.C. 
1531  et  seq.)  and  regulations  (50  CFR 
P  irt  424)  promulgated  to  implement  the 
listing  provisions  of  the  Act  were 
followed.  A  species  may  be  determined 


to  be  an  endangered  or  threatened 
species  due  to  one  or  more  of  the  five 
factors  described  in  section  4(a)(1). 
These  factors  and  their  application  to 
Lysimachia  asperulaefolia  Poiret 
(rough-leaved  loosestrife)  are  as  follows: 

A.  The  present  or  threatened 
destruction,  modification,  or  curtailment 
of  its  habitat  arrange.  Lysimachia 
asperulaefolia  has  been  and  continues 
to  be  endangered  by  destruction  or 
adverse  alteration  of  its  habitat.  Since 
discovery  of  the  species,  over  50  percent 
of  the  known  populations  have  been 
extirpated,  largely  due  to  drainage  and 
conversion  of  the  habitat  for 
silvicultural  and  agricultural  purposes. 
Residential  and  industrial  development 
has  eliminated  some  habitat  directly, 
and  altered  water  regimes  in  adjacent 
areas  to  the  point  where  the  species  can 
no  longer  survive.  Fire  suppression  is  a 
serious  problem  for  this  species  and  will 
be  discussed  in  detail  under  factor  "E" 
below.  Of  the  ten  populations  that  have 
been  extirpated,  four  wdre  eliminated  by 
drainage  and  subsequent  conversion  to 
pine  plantation  or  other  intensive 
silvicultural  practices,  three  disappeared 
due  to  fire  suppression,  two  were 
eliminated  by  residential  or  industrial 
development,  and  one  was  lost  when  the 
area  was  drained  and  converted  to 
agricultural  use.  At  least  seven  of  the 
remaining  nine  populations  are  currently 
threatened  by  habitat  alteration.  In 
addition  to  the  major  threats  listed 
above,  those  populations  on  military 
installations  are  potentially  threatened 
by  mechanized  military  training 
activities.  Although  this  has  not  been  a 
documented  problem  for  this  species 
thus  far.  some  of  the  small,  fragile 
pocosins  could  easily  be  destroyed  by 
heavy,  tracked  vehicles  such  as  tanks. 
Nonetheless,  populations  probably 
persist  on  military  bases,  where  they 
have  not  survived  on  adjacent  privately 
owned  land,  because  of  the  Defense 
Department's  prescribed  burning 
programs'and  periodic  fires  that  are 
incidental  to  military  training  (J.  Carter, 
North  Carolina  State  University,  pers. 
comm.  1985).  Activities  associated  with 
intensive  timber  management  on 
publicly  owned  land,  such  as  timber 
harvesting,  road  building,  and  drainage, 
if  done  in  a  manner  not  consistent  with 
the  protection  of  Lysimachia 
asperulaefolia  populations,  could 
adversely  affect  the  species,  as  has  been 
the  case  on  private  lands  in  the  past. 
B.  Overutilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  Lysimachia  asperulaefolia  is 
not  currently  a  significant  component  of 
the  commercial  trade  in  native  plants; 
however,  with  its  showy  flowers,  the 


species  has  potential  for  horticultural 
use,  and  publicity  could  generate  an 
increased  demand. 

C.  Disease  or  predation.  Not 
applicable  to  this  species  at  this  time. 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  Lysimachia 
asperulaefolia  is  afforded  legal 
protection  in  North  Carolina  by  North 
Carolina  General  Statutes.  §§  106-202.12 
to  106-202.19  (Cum.  Supp.  1985),  which 
provides  for  protection  from  intrastate 
trade  (without  a  permit)  and  for 
monitoring  and  mangement  of  State- 
listed  species  and  prohibits  taking  of 
protected  plants  without  written 
permission  of  the  landowners. 
Lysimachia  asperulaefolia  is  listed  in 
North  Carolina  as  endangered.  State 
prohibitions  against  taking  are  difficult 
to  enforce  and  do  not  cover  adverse 
alterations  of  habitat,  such  as  disruption 
of  drainage  patterns  and  water  tables, 
or  exclusion  of  fire.  The  species  is 
recognized  in  South  Carolina  as 
endangered  and  of  national  concern  by 
the  South  Carolina  Advisory  Committee 
on  Rare.  Threatened,  and  Endangered 
Plants  in  South  Carolina:  however,  this 
State  offers  no  official  protection. 
Section  404  of  the  Clean  Water  Act 
could  potentially  provide  some 
protection  for  the  habitat  oi  Lysimachia 
asperulaefolia:  however,  many  of  the 
sites  where  it  occurs  may  not  meet  the 
wetlands  criteria.  The  Endangered 
Species  Act  would  provide  additional 
protection  and  encouragement  of  active 
management  for  Lysimachia 
asperulaefolia. 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence.  As 
mentioned  in  the  "Background"  section 
of  this  proposed  rule,  many  of  the 
remaining  populations  are  small  in 
numbers  of  individual  stems  and  in 
terms  of  area  covered  by  the  plants.  In 
addition,  the  rhizomafous  nature  of  the 
species  indicates  that  there  are  many 
fewer  individual  plants  in  existence 
than  stem  counts  would  indicate,  with 
as  many  as  50  or  more  stems  arising 
from  a  single  rhizome  or  plant  (R.  Sutter, 
pers.  comm.  1985).  The  lower  genetic 
variability  in  this  species  makes  it  more 
important  to  maintain  as  much  habitat 
and  as  many  of  the  remaining  colonies 
as  possible.  In  addition,  intensive 
studies  have  revealed  that  there  is  a 
high  turnover  in  individual  stems  from 
year  to  year;  for  instance,  of  50 
individuals  marked  in  1983  and 
subsequently  monitored,  only  8 
remained  by  1985  (R.  Sutter,  pers.  comm. 
1985).  Although  the  species  seems  to 
have  high  seed  viability  and  good  seed 
set.  in  1985  less  than  3  percent  of  the 
plants  in  all  populations  flowered 


(Carter  1985.  R.  Sutter,  pers.  comm.  1985. 
J.  Moore,  pers.  comm.  1985,  Moloney 
1985).  Much  remains  unknown  about  the 
demographics  and  reproductive 
requirements  of  this  species.  Fire  is 
essential  to  maintaining  the  grass-shrub 
ecotone  where  Lysimachia 
asperulaefolia  occurs.  Without  periodic 
fire,  this  ecotone  is  gradually  overtaken 
and  eliminated  by  the  shrubs  of  the 
adjacent  pocosins.  As  the  shrubs 
increase  in  height  and  density,  they 
overtop  the  Lysimachia  asperulaefolia, 
which  is  shade-intolerant.  The  current 
distribution  of  this  species  is  ample 
evidence  of  its  dependence  on  fire.  Of 
the  nine  remaining  populations,  seven 
are  completely  on  publicly  owned  lands 
or  lands  owned  by  The  Nature 
Conservancy  that  are  actively  managed 
with  prescribed  fire  or  exposed  to 
naturally  occurring  periodic  fires.  The 
two  sites  which  are  partially  in  private 
ownership  are  either  exposed  to 
periodic  fire  or  adjacent  to  areas  which 
are  regularly  burned.  Populations  in 
areas  which  have  not  been  recently 
burned  tend  not  to  be  thriving  or 
reproducing. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by  this 
species  in  determining  to  make  this  rule 
final.  Based  on  this  evaluation,  the 
preferred  action  is  to  list  Lysimachia 
asperulaefolia  as  endangered.  With 
more  than  50  percent  of  the  species' 
populations  ha\Tng  already  been 
eliminated  and  only  nine  remaining  in 
existence,  it  warrants  protection  under 
the  Act.  Endangered  status  is  considered 
appropriate  because  of  the  imminent 
and  serious  threats  facing  most 
populations.  Critical  habitat  is  not  being 
designated  for  the  reasons  discussed 
below. 

Critical  Habitat 

Section  4(a)(3)  of  the  Act,  as  amended, 
requires  that,  to  the  maximum  extent 
prudent  and  determinable,  the  Secretary 
designate  critical  habitat  at  the  time  a 
species  is  determined  to  be  endangered 
or  threatened.  The  Service  finds  that 
designation  of  critical  habitat  is  not 
prudent  for  Lysimachia  asperulaefolia 
at  this  time.  With  its  showy  flowers,  the 
species  has  potential  for  horticultural 
use.  Increased  publicity  and  the 
provision  of  specific  location 
information  associated  with  critical 
habitat  designation  could  result  in 
collecting  pressures  on  the  species. 
Although  removal  and  reduction  to 
possession  of  endangered  plants  from 
lands  under  Federal  jurisdiction  are 
prohibited  by  the  Endangered  Species 
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Act,  such  provisions  are  difficult  to 
enforce.  Publication  of  critical  habitat 
descriptions  would  make  Lysimachia 
asperulaefolia  more  vulnerable  and 
would  increase  enforcement  problems 
for  the  U.S.  Forest  Service  and  the 
Department  of  Defense.  The  populations 
on  private  lands  would  be  vulnerable  to 
collection.  Increased  visits  to  population 
locations  stimulated  by  critical  habitat 
designation  could  therefore  adversely 
affect  the  species.  The  Federal  and  State 
agencies  and  landowners  involved  in 
managing  the  habitat  of  this  species 
have  been  informed  of  the  plants 
locations  and  of  the  importance  of 
protection;  therefore,  no  additional 
notification  benefits  would  accrue  from 
designating  critical  habitat.  Protection  of 
the  species"  habitat  will  be  addressed 
through  the  recovery  process  and 
through  the  section  7  jeopardy  standard. 

\vaiiable  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  practices.  Recognition 
through  listing  encourages  and  results  in 
conservation  actions  by  Federal,  State, 
and  private  agencies,  groups,  and 
individuals.  The  Endangered  Species 
Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
States  and  requires  thtft  recovery 
actions  be  carried  out  for  all  listed 
species.  Such  actions  are  initiated  by  the 
Service  following  listing.  The  protection 
required  of  Federal  agencies  and  the 
piohibitions  against  collection  are 
discussed,  in  part,  below. 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  Part 
402  (see  revision  at  51  FR  19926;  June  3, 
1986).  Section  7(a)(2)  requires  Federal 
agencies  to  ensure  that  activities  they 
authorize,  fund,  or  carry  out  are  not 
likely  to  jeopardize  the  continued 
existence  of  an  endangered  or 
threatened  species  or  to  destroy  or 
adversely  modify  its  critical  habitat. 
Generally,  if  a  Federal  action  may  affect 
a  listed  species  or  its  critical  habitat,  the 
responsible  Federal  agency  must  enter 
into  formal  consultation  with  the 
Service. 

The  U.S.  Forest  Service  and  the  U.S. 
Department  of  Defense  have  jurisdiction 


over  portions  of  this  species'  habitat. 
Federal  activities  that  could  impact 
Lysimachia  asperulaefolia  and  its 
habitat  in  the  future  include,  but  are  not 
limited  to,  the  following:  silvicultural 
activities,  including  timber  harvesting 
and  conversion  of  sites  to  pine 
plantations  by  means  of  drainage  and 
mechanical  site  preparation; 
mechanized  military  training  operations; 
recreational  development;  drainage 
alterations;  road  construction;  and 
implementation  of  timber  harvest 
portions  of  forest  management  plans. 
The  Service  will  work  with  the  involved 
agencies  to  secure  protection  and  proper 
management  of  Lysimachia 
asperviaefolia  while  accommodating 
agency  activities  to  the  extent  possible. 

The  Act  and  its  implementing 
regulations  found  at  50  CFR  17.61  and 
17.62  set  forth  a  series  of  general  trade 
prohibitions  and  exceptions  that  apply 
to  all  endangered  plant  species.  These 
prohibitions,  in  part,  make  it  illegal  for 
any  person  subject  to  the  jurisdiction  of 
the  United  States  to  import  or  export 
any  endangered  plant,  transport  it  in 
interstate  or  foreign  commerce  in  the 
course  of  a  commercial  activity,  sell  or 
offer  it  for  sale  in  interstate  or  foreign 
commerce,  or  remove  it  from  areas 
under  Federal  jurisdiction  and  reduce  it 
to  possession.  Certain  exceptions  can 
apply  to  agents  of  the  Service  and  State 
conservation  agencies.  The  Act  and  50 
CFR  17.62  also  provide  for  the  issuance 
of  permits  to  carry  out  otherwise 
prohibited  activities  involving 
endangered  plant  species  under  certain 
circumstances.  It  is  anticipated  that  few 
trade  permits  would  ever  be  sought  or 
issued  since  Lysimachia  asperulaefolia 
is  not  common  in  cultivation  or  in  the 
wild.  Requests  for  copies  of  the 
regulations  on  plants  and  inquiries 
regarding  them  may  be  addressed  to  the 
Federal  Wildlife  Permit  Office,  U.S.  Fish 
and  Wildlife  Service,  Washington.  DC 
20240  (703/235-1903). 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969,  need  not  be  prepared 
in  connection  with  regulations  adopted 
pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register  on 
October  25, 1983  (48  FR  49244). 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  wildlife, 
Fish,  Marine  mammals.  Plants 
(agriculture). 

Regulation  Promulgation 
PART  17— ( AMENDED! 

Accordingly,  Pdrt  17.  Subchapter  D  of 
Chapter  I.  Title  50  of  the  Code  of  Federal 
Regulations,  is  amended  as  set  forth 
below: 

1.  The  authority  citation  for  Part  17 
continues  to  read  as  follows: 

Authority:  Pub.  L.  93-205.  87  Stat.  884;  Pub. 
L.  94-359.  90  Stat.  911:  Pub.  L.  95-632.  92  Stat. 
3751;  Pub.  L.  96-159.  93  Stat.  1225;  Pub.  L  97- 
304,  96  StHt.  1411  (16  U.S.C.  1531  et  seq). 

2.  Amend  §  17.12(h)  by  adding  the 
following,  in  alphabetical  order  under 
the  family  Primulaceae,  to  the  List  of 
Endangered  and  Threatennd  Plants: 


§17.12 
plants. 

*  * 


Endangered  and  U'lreatened 


Species 


Scientific  nailie 


ComnxHi  name 


Hisloric  range 


Slatus  Whenteted         ^H^  Special 

nabitat  rutes 


PRIMUI>CeAE-Pnmfos«  family: 
Lysmacftia  aspenjiaeiotia 


Ftough-leaved  loosestnfe 


U  S.A  (NO.  SO) 


274 


NA 


Dated:  May  27,  1987. 
Susan  Recce, 

Acting  Assistant  Secretary  for  Fish  and 
Wildlife  and  Parks. 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

43  CFR  Parts  1820.  3000,  3040,  3100, 
3110, 3120.  3130,  3150,  3160,  3180, 
3200,  3210,  3220.  3240,  3250.  and  3260 

I  AA-620-87-41 11-011 

Oil  and  Gas  Leasing,  Geothermal 
Resources  Leasing;  Clarifying 
Amendments 

agency:  Bureau  of  Land  Management, 

IiiltTJor. 

ACTION:  Proposed  rulemaking. 

summary:  This  proposed  rulemaking 
would  make  changes  to  the  existing 
regulations  that  will  clarify  questions 
raised  in  the  administration  of  the  oil 
and  gas  leasing  program  since  the 
pubhcation  of  the  new  regulations  for  43 
CFR  Groups  3000  and  3100  in  the 
Federal  Register  of  |uly  22, 1983.  It  also 
would  make  changes  in  the  regulations 
in  43  CFR  Group  3200.  Other  changes 
that  would  be  made  include:  Elimination 
of  the  future  interest  supplemental 
agreement  and  rental  and  royalty 
payments  now  required  prior  to  the 
vesting  of  title  of  the  mineral  inlerestls) 
in  the  United  States  for  future  interest 
leases  for  both  oil  and  gas  and 
geothermal  resources.  The  proposed 
rulemaking  would  make  a  simultaneous 
oil  and  gas  lease  application  an  offer  to 
lease  and,  therefore,  binding  upon  a 
qualified  participant  selected  in  the 
automated  random  selection  process, 
thus  allowing  the  Bureau  of  Land 
Management  to  issue  the  lease.  This 
change  would  also  eliminate  the  $75 
processing  fee  for  unacceptable  filings, 
in  addition,  the  proposed  rulemaking 
would  follow  the  provisions  of  section 
3112.6-1  of  the  existing  regulations  and 
permit  execution  of  the  lease  application 
only  by  the  offeror  or  his/her  duly 
authorized  attorney-in-fact. 

date:  Commments  should  be  submitted 
by  August  11. 1987.  Comments  received 
or  postmarked  after  the  above  date  may 
not  be  considered  as  part  of  the 
decisionmaking  process  on  the  issuance 
of  a  final  rulemaking. 

address:  Comments  should  be  sent  to: 
Director  (140),  Bureau  of  Land 
Management,  Main  Interior  Bldg..  Room 
5555, 1800  C  Street,  NW..  Washington. 
DC  20240. 

Comments  will  be  available  for  public 
review  in  Room  5555  of  the  above 
address  during  regular  business  hours 
(7:45  a.m.  to  4:15  p.m.).  Monday  through 
Friday. 


FOR  FURTHER  INFORMATION  CONTACT: 

Lois  Mason.  (202)  653-2190. 

or 
Robert  C.  Bruce,  (202)  343-8735. 

SUPPLEMENTARY  INFORMATION:  This 
proposed  rulemaking  would  make 
clarifying  amendments  and  changes 
resulting  from  the  Bureau  of  Land 
Managements  experience  under  the 
Minerals  Management  and  Oil  and  Gas 
Leasing  regulations,  43  CFR  Groups  3000 
and  3100,  that  were  published  in  the 
Federal  Register  on  July  22, 1983  (46  Fll 
33648).  The  proposed  rulemaking  would 
also  make  changes  to  the  Geothermal 
Resource  Leasing  regulations,  43  CFR 
Group  3200,  that  will  clarify  and 
streamline  leasing  procedures.  Included 
are  several  corrections  and  editorial 
changes.  The  changes  are  discussed 
below. 

Part  1820  would  be  amended  to 
provide  an  exception  to  the  requirement 
for  a  public  drawing  for  simultaneously 
filed  documents  where  the  selection 
process  is  accomplished  by  computer. 
The  Bureau  of  Land  Management's 
experience  shows  that  the  use  of  the 
computer  in  the  random  selection  of  the 
successful  applicant  for  a  parcel  in 
certain  noncompetitive  oil  and  gas 
leasing  programs  does  not  lend  itself  to 
a  "public  drawing"  because  there  is  no 
observable  activity.  Although  the 
computer  selection  process  would  not  be 
open  viewing.  Bureau  staff  is  available 
to  describe  the  computer  process  to 
anyone  who  is  interested. 

The  proposed  rulemaking  would 
revise  the  definition  of  the  term  "public 
domain  lands"  in  {  3000.0-5(g)  to  make 
it  consistent  with  the  definition  of  that 
term  in  the  other  regulations  in 
subchapter  C.  In  addition,  the 
definitions  of  the  terms  "party  in 
interest"  and  "interest"  in  §§  3000.0-5 
(k)  and  (1)  would  be  revised  by  the 
proposed  rulemaking.  The  definition  of 
the  term  "interest"  would  be  expanded 
to  include  carried  interests,  net  profit 
interests  and  fiduciary  obligations, 
including  security  interests,  which 
entitle  the  creditor  to  a  present  or  future 
interest  in  a  lease,  or  other  types  of 
agreements  whereby  a  party  agrees,  or 
has  a  duty,  to  transfer  an  interest  in  a 
lease  or  prospective  lease.  This  change 
would  clarify  the  existing  Department  of 
the  Interior  interpretation  of  what 
constitutes  an  interest  in  a  lease.  A 
portion  of  the  existing  definition  of  the 
term  "interest"  also  would  be  moved  to 
S  3112.2-1  of  the  existing  regulations  to 
clarify  and  identify  factors  especially 
relevant  to  participation  in  the 
simultaneous  oil  and  gas  leasing 
program  by  parties  who  presently  or 
prospectively  will  have  an  advantage  or 


benefit  in  a  simultaneous  lease.  This 
change  would  assist  in  the  efforts  of  the 
Department  to  prevent  fraudulent 
activity.  This  change  would  continue  the 
requirement  for  identification  of  all 
parties  in  interest  to  a  simultaneous  oil 
and  gas  lease  on  the  lease  offer  or  an 
accompanying  sheet  because  no  person 
or  entity  can  hold,  own  or  control  an 
interest  of  any  kind  in  more  than  a 
single  simultaneous  offer  for  a  specific 
parcel. 

A  new  S  3000.8  would  be  added  by  the 
proposed  rulemaking  which  would 
provide  that  the  management  of 
reserved  mineral  estates  in  patented 
lands  would  be  accomplished  under  the 
regulations  in  Groups  3000  and  3100. 
This  amendment,  and  an  identical 
amendment  to  Group  3200.  would  clarify 
procedures  under  which  the  Secretary  of 
the  Interior  manages  leasable  and 
salable  minerals  in  such  lands. 

This  proposed  rulemaking  would 
move  the  existing  regulations  in  Part 
3040  which  pertain  to  onshore  oil  and 
gas  geophysical  exploration  to  Part  3150. 
This  placement  recognizes  that  the 
requi'-ements  and  responsibilities  for 
geophysical  exploration  activities  are 
more  closely  related  to  oil  and  gas 
development  and  operations. 

Sections  3100.0-3  (a)  and  (b)  would  be 
amended  by  the  proposed  rulemaking  to 
close  to  leasing  all  units  of  the  National 
Park  System  that  are  not  otherwise 
specifically  opened  to  leasing  by  law. 
Although,  from  time  to  time  limited 
leasing  has  occurred  in  certain  units  of 
the  System  with  strict  controls  placed 
on  development,  as  a  general  principaL 
the  Department  of  the  Interior  views  oil 
and  gas  leasing  within  units  of  the 
National  Park  System  as  being 
inconsistent  with  the  primary  goals  and 
management  objectives  of  that  System. 
Accordingly,  the  proposed  rulemaking 
would  close  all  units  of  the  National 
Park  System,  except  those  where 
Congress  has  specifically  authorized 
•  leasing  under  the  mineral  leasing  laws. 
The  public  is  advised  that  this  same 
provision  will  be  incorporated  in  other 
parts  of  title  43  dealing  with  the  leasing 
of  Federally-owned  minerals  as  they  are 
amended  in  the  future. 

The  proposed  rulemaking  would 
amend  §  3100.0-3(e)  of  the  existing 
regulations  to  bring  its  provisions  into 
agreement  with  the  regulations  of  the 
General  Services  Administration  on  the 
subject  of  leasing  of  minerals  in  lands 
under  its  jurisdiction. 

The  definitions  of  the  terms  in 
§S  3100.0-5  (a),  (d).  (e).  (f)  and  (j)  would 
be  amended  by  this  proposed 
rulemaking.  The  amendments  include 
the  delegation  of  paragraphs  (e)  and  (f). 
the  addition  of  a  new  paragraph  (e)  and 


the  needed  redesignution  of  the 
remaining  paragraphs.  The  changes  in 
the  definitions  are  needed  to  conform 
these  terms  to  amendments  made  by 
this  proposed  rulemaking  concerning 
assignments  and  transfers  in  Subpart 
3106.  In  addition.  §  3100.0-5{j)  would  be 
amended  by  the  proposed  rulemaking  to 
remove  the  phrase  "drilling  or"  and  by 
removing  the  reference  to  the  term  of  a 
lease  in  the  National  Petroleum 
Reserve — Alaska.  The  amendment  to 
paragraph  (j)  would  provide  the 
definition  intended  by  law  and  the  one 
that  was  in  use  prior  to  the  July  1983 
final  rulemaking,  in  which  the  "primary 
term"  for  such  leases  included  all 
periods  in  the  life  of  the  lease  prior  to  its 
extension  by  reason  of  production  of  oil 
and  gas  in  paying  quantities.  A  further 
change  to  paragraph  (j)  would  remove 
all  reference  in  Part  3100  to  the  term  of  a 
lease  in  the  National  Petroleum 
Reserve — Alaska  and  would  remove 
any  chance  of  conflict  with  |  3130.4-2. 
The  requirements  for  the  primary  term 
of  a  National  Petroleum  Reserve — 
Alaska  lease  more  appropriately  are 
addressed  in  Part  3130. 

The  proposed  rulemaking  would 
amend  §  3100.3-1  to  clarify  those  lands 
which  must  be  leased  competitively  by 
including  a  citation  to  Part  3120. 

Section  3100.4-3  would  be  amended 
by  the  proposed  rulemaking  to  reduce 
the  paperwork  burden  imposed  on  the 
public  by  removing  the  need  for 
duplicate  statements  of  option  holdings, 
since  a  single  statement  of  such  holdings 
submitted  twice  a  year  will  meet  the 
statutory  requirement. 

The  proposed  rulemaking  would 
revise  §§  3101.1  through  3101.1-2  and 
add  a  new  §  3101.1-3.  The  changes 
would  clarify  the  authority  of  the  Bureau 
of  Land  Management  to  control 
environmental  impacts  on  leaseholds. 
The  changes  also  would  require  that  if 
public  review  was  to  be  a  prerequisite 
for  waiver  of  a  lease  stipulation,  the 
stipulation  would  so  state.  Finally,  the 
changes  would  allow  information 
notices  to  be  attached  to  a  lease.  The 
information  contained  in  such  notices 
might  pertain  to  administrative  matters 
or  be  helpful  to  lessees  in  preparing  an 
acceptable  plan  of  operations  following 
lease  issuance.  Information  notices 
could  not  be  a  basis  for  denial  of  lease 
operations.  Because  information  notices 
would  not  establish  any  requirements  in 
excess  of  those  that  could  be  imposed 
under  the  terms  and  conditions  of  the 
standard  lease  form,  lessee 
acknowledgement  of  such  notices  would 
not  be  a  prerequisite  to  lease  issuance. 

Section  3101.2-l(b)  would  he 
amended  by  the  proposed  rulemaking  to 
elimmate  the  gap  in  the  boundary 


between  the  leasing  districts  in  Alaska 
contained  in  the  existing  regulations. 

The  proposed  rulemaking  would 
revise  §  3101.2-3  to  make  it  clear  that 
lease  offers,  overriding  royalties  and 
payments  out  of  production  are  not 
included  when  computing  accountable 
acreage. 

Section  3102.2  would  be  amended  to 
clarify  that  the  statutorily  permissible 
interest  an  alien  can  hold  in  an  onshore 
Federal  oil  and  gas  lease  is  derived 
solely  through  stock  interest  or 
ownership  in  a  firm  incorporated  under 
the  laws  of  the  United  States  or  a  State 
or  Territory  thereof.  This  change  is 
intended  to  eliminate  confusion  as  to 
whether  an  alien  can  hold  an  interest  in 
an  oil  and  gas  lease  other  than  through 
stock  ownership,  such  as  in  a  limited 
partnership.  The  section  also  would 
make  it  clear  that  should  the  Secretary 
of  the  Interior  deem  any  country 
nonreciprocal  under  section  1  of  the 
Mineral  Leasing  Act  (30  U.S.C.  181),  that 
country  would  appear  on  a  listing 
available  from  any  Bureau  of  Land 
Management  State  office.  Other  Bureau 
field  offices  would  not  have  such  a 
listing  available.  Presently,  there  are  no 
non-reciprocal  countries,  so  there  is  no 
list. 

The  proposed  rulemaking  would 
amend  §  3102.4  to  clarify  several 
requirements.  In  accordance  with  the 
the  provisions  of  section  30a  of  the 
Mineral  Leasing  Act,  all  three  copies  of 
a  lease  transfer,  whether  by  assignment 
or  sublease,  must  be  manually  executed 
by  the  transfereor.  However,  only  one 
original  instrument  needs  to  be  executed 
by  the  transferee  for  a  request  for  the 
approval  of  a  transfer.  In  addition,  only 
an  original  instrument  needs  to  be 
manually  executed  for  offers, 
competitive  bids  and  applications  made 
under  Parts  3100,  3110  and  3120. 

The  proposed  rulemaking  would 
further  change  the  section  to  clarify  that 
when  the  signatory  is  not  a  member  of 
the  organization  that  constitutes  the 
present  or  potential  lessee,  the 
relationship  of  the  signatory  to  the 
offeror  must  be  designated.  This  change, 
which  also  would  be  made  in  §  3122.2- 
1(c),  would  make  the  regulations 
consistent  with  the  recent  decision  in 
ANR  Production  Company  v.  Watt,  et 
a!.  (No  C83-375-K,  D  Wyo.,  January  11, 
1984)).  which  held  that  a  simultaneous 
oil  and  gas  lease  application  filed  on 
behalf  of  a  corporation,  association  or 
partnership  that  does  not  designate  the 
relationship  of  the  signatory  to  the 
applicant  cannot  be  rejected,  provided 
that  the  signatorj'  is  a  member  of  the 
organization  that  constitutes  the 
applicant  (e.g.,  officer,  associate  or 
partner),  and  not  merely  an  outside  agent 


rendering  services  to  the  applicant. 
Verification  of  the  signatory's 
relationship  may  be  required,  however. 

Another  amendment  made  by  the 
proposed  rulemaking  to  |  3102.4  would 
eliminate  the  provision  for  referencing  a 
qualifications  number  for  a 
simultaneous  oil  and  gas  lease  offer.  A 
qualifications  auditing  procedure  has 
been  implemented  through  the 
publication  of  a  Federal  Register  notice 
on  May  30. 1985  (50  FR  23080).  to  verify 
compliance  with  the  statutory 
requirements.  Selective  audits  of  lessees 
will  be  conducted  in  accordance  with  he 
commitment  addressed  in  the  final 
rulemaking  published  in  the  Federal 
Register  on  February  26, 1982  (47  FR 
8544),  to  monitor  Federal  lease  acreage 
limitations,  applicable  foreign 
investment  restrictions  concerning 
nonreciprocal  countries,  and  the 
existence  of  corporate  or  agent 
relationships. 

The  proposed  rulemaking  would 
amend  §  3102.5  to  provide  that 
submission  of  a  competitive  bid  also 
constitutes  certification  of  compliance 
with  the  regulations  and  the  statute,  and 
compliance  would  be  expanded  to 
address  the  requirements  of  section 
2(a)(2)(A)  of  the  Mineral  Leasing  Act  of 
1920.  The  section  also  would  be  clarified 
regarding  the  statutory  requirements  for 
compliance  by  any  party.  In  order  to 
comply  with  the  statutory  requirements 
of  the  Act,  the  proposed  rulemaking 
would  require  a  corporation  or  publicly 
held  association,  including  a  publicly 
held  partnership,  to  certify  that  no  more 
than  10  percent  of  the  instruments  of 
ownership  or  control  were  held  by 
aliens.  Further  clarification  would  be 
made  in  this  section  by  making 
reference  to  §§  3102.6  through  3102.6-4 
concerning  the  requirements  for 
documents  signed  by  an  attorney-in-fact 
or  agent.  The  new  section  would  retain 
the  requirement  that  only  an  offeror  or 
his/her  duly  authorized  attorney-in-fact 
can  execute  a  simultaneous  oil  and  gas 
lease  offer.  The  proposed  rulemaking 
would  move  this  existing  requirement 
from  §  3112.6-1  to  this  section.  The 
continuation  of  the  limitation  on  the 
execution  of  simultaneous  lease  offers 
only  by  the  potential  lessee  or  his/her 
qualified  attorney-in-fact  and  the 
changing  of  the  simultaneous  leasing 
process  to  a  one-step  procedure  is 
another  effort  by  the  Bureau  of  Land 
Management  to  ensure  that  those 
participating  in  the  simultaneous  leasing 
program  are  more  directly  involved  and 
informed  about  the  parcel(s)  they  are 
offering  to  lease.  These  sections  also 
would  specify  that  where  an  agent 
represents  an  offeror  or  lessee  in  actions 
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involving  the  leasing  program  other  than 
the  simultaneous  leasing  program,  the 
agent  agreement  must  show  that  the 
agent  is  authorized  to  execute  and  file 
lease  documents  on  behalf  of  the 
potential  lessee  as  well  as  all 
statements  of  interest  and  holdings  of 
the  potential  lessee. 

Section  3103.1-2(a)(2)  of  the  proposed 
rulemaking  would  provide  the  address 
of  the  Minerals  Management  Service 
where  annual  lease  rental  remittances 
are  to  be  sent. 

The  titles  of  55  3103.2-1  and  3103.2-2 
would  be  revised  by  the  proposed 
rulemaking  to  differentiate  between 
advance  and  annual  rental 
requirements.  In  addition,  55  3103.2-2 
and  3103.2-1  would  be  amended  to 
provide  that  an  annual  rental  payment 
due  on  or  before  the  anniversary  date 
which  is  made  to  the  designated 
Minerals  Management  Service  office 
may  be  postmarked  on  the  next  day  that 
the  office  is  open  for  business  if  the 
office  is  closed  on  the  anniversary  date. 
This  amendment  would  be  similar  to  the 
provisions  of  5  1821.2-2(d)  which  allows 
a  person  to  make  payment  after  the 
anniversary  date  if  the  office  is  closed 
on  the  anniversary  date.  Such  payments 
postmarked  on  the  next  day  the  office  is 
open  to  the  public  would  be  deemed 
timely  filed.  This  proposed  change 
should  lessen  the  number  of  oil  and  gas 
leases  terminated  by  operation  of  law 
due  to  late  payment  of  the  annual  rental. 
In  connection  with  this  provision,  the 
existing  regulations  recognize  timely 
postmarking  of  the  payment  envelope  as 
timely  payment  of  rental  so  that  the 
lease  does  not  terminate.  The  proposed 
rulemaking  also  would  make  this  change 
in  the  appropriate  sections  of  the 
existing  regulations  covering  geothermal 
resource  leasing.  The  Interior  Board  of 
Land  Appeals  has  stated  its  conclusion 
that  the  postmark  provision  contained  in 
the  existing  regulations  is  contrary  to 
the  language  of  30  U.S.C.  188(b),  which 
requires  a  lessee  "to  pay  rental  on  or 
before  the  anniversary  date."  [Melvin  P. 
Clarke.  90  IBLA  95  (1985);  William  F. 
Braiisome.  81  IBIJV  235  (1984)).  The 
Board  has  no  authority  to  change  or 
declare  invalid  a  properly  promulgated 
regulation  (e.g..  Robert  R.  Perry.  87  IBLA 
380  (1985)).  The  Bureau  of  Land 
Management  is  of  the  opinion  that  the 
statute  authorizes  the  interpretation 
contained  in  the  regulation,  and  will 
continue,  enforcement  of  this  provision. 
In  support  of  the  Bureau's  opinion,  the 
Congress  did  not  define  what  was 
meant  by  the  phrase  "to  pay  rental." 
Congress  gave  the  Secretary  of  the 
Interior  authority  to  issue  all  needed 
regulations  and  to  do  all  things 


necessary  to  carry  out  the  purposes  of 
the  Mineral  Leasmg  Act  (30  U.S.C.  189). 
In  1983,  the  Bureau,  through  the  issuance 
of  a  regulation  that  complied  with  the 
rulemaking  process,  defined  the  phrase 
to  include  the  timely  transmittal  of  the 
payment  to  the  proper  Bureau  office  and 
receipt  of  the  payment  by  that  office 
within  20  days  of  the  anniversary  date 
as  being  timely  payment  of  the  rental. 
This  change  was  designated  to  avoid  the 
harsh  result  of  lease  termination,  to 
remove  uncertainty  over  lease  status 
and  to  prevent  unnecessary  paperwork 
connected  with  lease  reinstatement.  In  a 
virtually  identical  statutory  situation, 
also  involving  loss  of  a  property  interest 
upon  failure  to  meet  a  deadline,  the 
Supreme  Court  approved  the  provisions 
of  43  U.S.C.  1744.  which  the  Bureau 
incorporated  into  the  regulations  by 
accepting  a  postmark  date  as  timely 
filing  of  a  mining  claim  recordation 
[United States  v.  Locke.  471  U.S.  84, 105 
set.  1785, 1797  n.  14  (1985)).  The  statute 
discussed  in  the  Locke  decision  requires 
a  mining  claimant  to  file  a  recordation  of 
that  claim  before  a  certain  date  if  the 
claim  is  to  be  given  validity;  this  is 
similar  to  the  requirement  of  the  Mineral 
Leasing  Act  that  rental  on  a  lease  must 
be  paid  on  or  before  a  certain  date. 

The  proposed  rulemaking  also  would 
amend  the  second  sentence  of  5  3103.2-2 
to  reference  6  3103.4-2(d)  in  order  to 
accommodate  circumstances  of 
suspension  of  operations  and  production 
and  to  continue  to  provide  for  proper 
credit  on  the  next  rental  or  royalty  due 
where  rentals  and  creditable  against 
royalties  and  are  paid  in  advance.  There 
has  been  some  confusion  on  this  point 
because  there  is  no  longer  a  provision  in 
the  regulations  for  prorated  rentals  for  a 
portion  of  a  lease  year. 

As  a  result  of  the  current  economic 
situation  in  the  oil  industry,  the 
Department  of  the  Interior  is  carefully 
reviewing  the  existing  rental 
requirements  in  5  3103.2-2  which 
increased  the  annual  rental  for  each 
acre  or  fraction  thereof  to  $3  beginning 
with  the  sixth  year  for  simultaneous 
leases  issued  under  Subpart  3112  (See 
the  Federal  Register  of  January  20. 1982 
(47  FR  2864)). 

The  annual  rental  for  simultaneous  oil 
and  gas  leases  was  increased  from  $1 
per  acre  or  fraction  thereof  to  $3  per 
acre  or  fraction  thereof  for  the  sixth 
through  the  tenth  years  of  the  lease  term 
to  promote  diligent  development.  The 
Bureau  of  Land  Managements  review  of 
leases  showed  that  a  majority  of  leases 
were  held  for  the  10-year  term  of  the 
lease  without  any  development  activity 
until  late  in  the  lease  term.  The  higher 
rental  was  established  to  promote 


development  on  the  leases  at  an  earlier 
time.  As  the  1987  deadline  for  the 
increased  rental  approached,  the 
industry  indicated  that  the  change  in 
rental  would,  in  fact,  result  in  an 
increased  relinquishment  of  lease 
acreage,  rather  than  increased 
development.  This  situation  has  been 
brought  about  in  part  by  the  current 
depressed  condition  of  the  oil  and  gas 
Industry  which  has  reduced  the  funds 
available  to  meet  the  fixed  cost  of 
maintaining  leases  with  a  higher  rental 
or  to  meet  development  costs.  The 
Department  is  again  studying  this 
question  and  requests  the  public  to 
comment  on  the  existing  rental 
structure,  giving  special  attention  to  the 
issue  of  whether  the  increased  rental  in 
the  fifth  through  the  tenth  lease  years 
leads  to  increased  development  or 
relinquishment  of  existing  leases.  The 
comments  will  be  carefully  reviewed  to 
determine  what  action,  if  any,  should  be 
taken  on  this  issue. 

The  Department  of  the  Interior  is 
examining  the  fees  charged  in 
connection  with  the  filing  of 
applications  in  the  simultaneous  oil  and 
gas  leasing  program.  The  Department 
requests  comments  from  those  members 
of  the  oil  and  gas  industry  who:  (1) 
Previously  participated  in  the 
simultaneous  leasing  program  who  are 
not  currently  involved  as  to  why  they 
withdrew  from  participation;  and  (2) 
have  decreased  the  number  of 
applications  filed  and  the  reasons  for 
their  having  filed  fewer  applications. 
The  Department  also  requests  comments 
on  what  action,  including  a  change  in 
the  application  filing  fee,  could  be  taken 
that  might  induce  these  individuals  to 
again  participate  or  increase  the  level  of 
their  participation.  All  comments  will  be 
carefully  reviewed  to  determine  what 
action,  if  any.  should  be  taken  regarding 
the  simultaneous  leasing  program  to 
induce  greater  public  participation. 

Section  3103.2-2(d)  would  be 
amended  by  the  proposed  rulemaking  to 
clarify  that  if  any  portion  of  a 
noncompetitive  lease  is  determined  to 
lie  within  the  boundaries  of  a  known 
geological  structure  outside  of  Alaska  or 
a  favorable  petroleum  geological 
province  in  Alaska,  the  entire  lease 
would  be  subject  to  an  annual  rental  of 
$2  per  acre  or  fraction  thereof  beginning 
with  the  lease  year  following  such 
determination.  This  change  would 
provide  needed  consistency  between  the 
regulations  and  the  language  of  the 
standard  lease  form  addressing  rental 
terms  and  also  make  the  regulations 
consistent  with  decisions  of  the  Interior 
Board  of  Land  Appeals  upholding  the 
increased  rental  for  the  entire  lea.'.e.  For 


any  lease  subject  to  a  higher  rental  rate, 
such  as  leases  reinstated  under 
55  3108.2-3  and  3108.2-4,  the  lease 
would  continue  to  be  subject  to  the 
higher  rate. 

In  addition  to  some  minor  corrections 
that  would  be  made  by  the  proposed 
rulemaking  to  5  3103.3-1,  a  new 
reference  would  be  added  to  5  3103.3- 
l(fl  to  address  the  provisions  of  section 
12  of  the  Act  of  August  8, 1946  (30  U.S.C. 
226c),  by  providing  information  on  the 
possible  relief  from  a  royalty  rate  in 
excess  of  12.5  percent  which  is 
applicable  to  a  limited  number  of  leases. 
This  provision  was  not  included  in  the 
existing  regulations  because  of  its 
limited  applicability,  but  it  is  being 
added  to  the  regulations  because 
questions  have  arisen  about  this  issue. 

For  competitive  leases,  the  Mineral 
Leasing  Act  establishes  a  royalty  of  not 
less  than  12.5  percent.  Section  3103.3  of 
the  existing  regulations  provides  that  the 
royalty-rate  for  competitive  leases  shall 
escalate  from  12.5  percent  for  leases 
with  an  average  daily  production  of  less 
than  50  barrels  of  oil  per  well  to  25 
percent  for  leases  with  an  average  daily 
production  exceeding  400  barrels  per 
well.  That  same  section  sets  a  royalty 
rate  for  gas  produced  from  competitive 
leases  which  shall  escalate  from  12.5 
percent  to  16.7  percent  when  average 
daily  production  exceeds  5  million  cubic 
feet  per  well.  Public  comment  is 
requested  on  the  current  competitive 
lease  variable  royalty  rate  schedules,  as 
well  as  the  variable  royalty  rate 
schedules  which  are  attached  to  20-year 
leases  at  the  time  they  are  renewed  or 
exchanged,  in  terms  of  efficient 
production  practice,  maximizing 
resource  recovery,  collection  of 
maximum  royalty  and  the 
administrative  burden  associated  with 
these  current  schedules.  In  particular, 
public  comment  is  requested  on: 

1.  Could  alternative  royalty  rate 
schedules  result  in  more  efficient  lease 
production  and/or  more  development 
per  lease? 

2.  Do  the  current  variable  royalty  rate 
schedules  affect  maximum  recovery? 

3.  What  are  the  revenue  implications 
of  the  current  royalty  schedules  in  total 
and.  as  a  result,  what,  if  any.  lease 
production  or  producing  well  distortions 
are  implied? 

4.  How  could  adoption  of  an 
aUemative  royalty  rate  system  affect  the 
number  of  leases  now  actually  or 
prospectively  subject  to  variable  royalty 
rates? 

5.  What  are  the  general  administrative 
ease  and  auditability  of  the  current 
variable  royalty  rate  schedules,  and  the 
likelihood  of  reporting  accuracy  under  a 
different  system?  and 


6.  Should  the  variable  royalty  rates  be 
applied  to  the  full  production  level  or 
only  to  incremental  production? 

The  proposed  rulemaking  would 
amend  5  3103.3-3  to  clarify  that  the 
Umitation  on  overriding  royalties 
includes  all  interests,  payments  and 
arrangements  created,  including  carried 
interests,  net  profit  interests  and  other 
fiduciary  interests  that  constitute  a 
burden  on  lease  operations.  This  change 
is  consistent  with  existing  Department 
of  the  Interior  interpretation  as  to  the 
types  of  agreements,  payments, 
arrangements  or  interests  that  are 
considered  and  included  in  this 
regulatory  provision  even  though  they 
are  not  specifically  identified  in  the 
existing  regulations.  The  section  also 
would  be  amended  by  adding  language 
that  a  request  that  the  Secretary  of  the 
Interior  approve  a  suspension  of 
overriding  royalties  can  be  filed 
independently  of  a  request  for  a  waiver, 
suspension  or  reduction  of  rental  or 
royalty  permitted  by  5  3103.4-1.  The 
request  for  a  waiver,  suspension  or 
reduction  of  rental  or  royalty  would 
have  to  be  accompanied  by  agreements 
of  reduction  from  all  holders  agreeing 
that  their  payments  from  interests  in  the 
lease  would  not  exceed  one-half  of  the 
reduce  royalty  received  by  the  United 
States. 

The  proposed  rulemaking  would 
amend  5  3103.4-2  which  sets  out  the 
pohcy  and  procedure  for  the  suspension 
of  oil  and  gas  leases.  An  opinion  of  the 
Solicitor  (M— 36953.  92  I.D.  293  (1985)) 
provides  the  following  interpretation  of 
the  lease  suspension  provisions 
contained  in  sections  39  and  17(f)  of  the 
Mineral  Leasing  Act  (30  U.S.C.  209; 
226(f)):  (1)  A  suspension  of  operations 
and  production  under  section  38  must 
suspend  both  operations  and  production 
to  the  extent  that  the  lessee  is  denied  all 
beneficial  use  of  the  lease;  and  (2)  a 
suspension  of  operations  or  of 
production  under  section  17(f)  will 
suspend  the  running  of  the  lease  term 
but  will  not  suspend  the  payment  of 
minimum  royalty.  The  opinion  further 
notes  that  section  17(f)  contains  no 
standard  for  the  granting  of  a 
suspension  of  operations  or  of 
production.  The  opinion  requires  a 
clarification  of  the  existing  regulations. 
Under  the  proposed  change,  a 
suspension  of  operations  or  of 
production  would  be  directed  or 
approved  where  the  lessee,  despite  the 
exercise  of  due  care  and  diligence,  is 
prevented  from  producing  or  operating 
by  reason  of  force  majeure,  i.e..  by 
matters  beyond  the  reasonable  control 
of  the  lessee.  This  would  include  events 
such  as  strikes,  acts  of  God  and 
unforeseeable  administrative  delay 


which  would  not  quality  the  lease  for  a 
section  39  suspension  "in  the  interest  of 
conservation."  For  purposes  of 
consistency,  this  same  change  would  be 
made  to  5  3205.3-8  of  this  proposed 
rulemaking,  which  also  would 
consolidate  provisions  from  5  3261.8  of 
the  existing  regulations.  The  proposed 
rulemaking  would  continue  the 
requirement  in  5  3104.1(a)  for  a  bond  to 
be  filed  prior  to  commencement  of 
drilling  operations  and  would  amend  the 
section  to  clarify  that  the  bond  will 
cover  the  terms  and  conditions  of  the 
entire  leasehold  even  when  operations 
or  lease  interests  may  be  confined  to  a 
specific  portion  of  the  lease.  Although 
not  expressly  required  by  the  existing 
regulations,  the  Department  of  the 
Interior  has  always  viewed  a  bond  as 
applying  to  the  entire  leasehold. 

The  proposed  rulemaking  would  add 
language  to  5  3104.6  and  3106.4  which 
would  require  the  filing  only  of  the 
current  bond  and  lease  transfer  forms 
approved  by  the  Director  or  an  exact 
reproduction  thereof.  All  former  editions 
of  these  forms  would  be  made  obsolete 
and  unacceptable  for  filing. 
Unacceptable  forms  would  be  returned 
to  the  applicant  and,  where  applicable, 
all  filing  fees  also  would  be  returned. 

The  proposed  rulemaking  would 
amend  5  3104.7  by  adding  new  language 
which  would  place  specific 
requirements  on  principals  who  default. 
This  requirement  would  assure  better 
protection  of  the  public  interest  in  the 
event  of  default  by  requiring  that  a 
defaulting  principal  reimburse  the 
United  States  for  any  obligations  which 
are  in  excess  of  the  bond  amount  or  the 
lease  would  be  subject  to  cancellation. 
The  amendment  also  would  allow  the 
authorized  officer  to  establish  a  bond 
amount  higher  than  that  of  the  previous 
bond  when  the  principal  posts  a  new 
bond.  The  new  language  also  would 
make  it  clar  that  failure  to  comply  with 
these  requirements  will  make  all  of  the 
leases  covered  by  the  prior  bond  subject 
to  cancellation. 

Section  3105.2-3,  which  addresses  the 
requirements  for  communitizaticn  and 
drilling  agreements,  would  be 
reorganized  by  the  proposed  rulemaking 
into  separate  paragraphs  for  greater 
clarity.  The  proposed  rulemaking  also 
would  add  a  new  paragraph  (e)  to  this 
section  to  address  a  problem  that 
sometimes  arises  in  connection  with  a 
request  for  approval  of  a  voluntary 
termination  of  an  existing 
communitization  agreement  prior  to  the 
end  of  its  fixed  term  or  whenever  such 
an  agreement  automatically  expires  at 
the  end  of  its  fixed  term  and  a  well  has 
not  been  drilled  to  the  communitized 


UM  I 


Z2596 


Fndpral  Rej^ister  /  Vol.  52.  No.  113  /  Friday.  June  12.  1987  /  Proposed  Rules 


Federal  Register  /  Vol.  52.  No.  113  /  Friday.  June  12.  1987  /  Proposed  Rules 


22597 


formation.  The  Mineral  Leasing  Act 
requires  that  approval  of  a 
communitization  agreement  be  in  the 
public  interest  (30  U.S.C.  226(i)l.  A 
communitization  agreement  is  approved 
on  the  basis  that  the  public  interest  will 
be  served  by  the  conduct  of  those 
drilling  operations  which  necessitate 
communitization,  regardless  of  whether 
the  well:  (1)  Already  has  been 
completed  for  production  in  the 
formation  to  be  communitized;  (2)  is 
now  being  drilled  to  that  formation;  or 
(3)  is  to  be  drilled  to  that  formation  after 
approval  of  the  communitization 
agreement.  In  order  to  satisfy  the  public 
interest  requirement,  the  proposed 
rulemaking  would  require  the  operator 
of  a  communitized  area  to  either 
diligently  continue  drilling  operations  to 
a  depth  sufficient  to  test  the 
communitized  formation  or  to 
commence  and  diligently  prosecute  the 
drilling  of  a  well  to  the  communitized 
formation.  Under  the  provisions  of  the 
proposed  rulemaking,  if  an  application  is 
received  for  voluntary  termination  of  a 
communitization  agreement  during  its 
fixed  term  or  such  an  agreement  expires 
automatically  at  the  end  of  its  fixed  term 
without  the  public  interest  requirement 
having  been  satisfied,  the  approval  of 
that  agreement  by  the  authorized  officer 
shall  be  invalid  and  no  extension  of  the 
involved  Federal  lease(s)  will  be 
granted.  The  proposed  rulemaking 
would  amend  renumbered  S  3183.4. 
§  3183.3-1  of  the  existing  regulations,  to 
make  this  provision  also  applicable  to 
unit  agreements  for  unproven  areas. 

The  proposed  rulemaking  would  add  a 
new  S  3105.6  which  would  restore 
language  inadvertently  omitted  from  the 
July  1983  revision.  The  language  would 
permit  consolidation  of  leases  where 
there  is  justification  and  such 
consolidation  is  found  to  be  in  the  public 
interest. 

The  proposed  rulemaking  would  make 
changes  to  various  provisions  of  the  oil 
and  gas  leasing  regulations  in  Subparts 
3106  and  3135  and  the  geothermal 
leasing  regulations  in  Subpart  3241  as 
they  affect  lease  transfers.  The  changes 
are  designed  to  clarify  and  to  make 
consistent  throughout  the  regulations  the 
use  of  the  terms  "transfer." 
"assignment"  and  "sublease." 

The  proposed  rulemaking  would 
amend  S  3106.7-1  to  clarify  the  section 
and  to  continue  the  Bureau  of  Land 
Management's  policy  that  transfers  are 
approved  for  administrative  purposes 
only  and  that  approval  of  a  transfer 
does  not  provide  the  legal  basis  for 
either  party  to  a  transfer  to  claim  that 
they  hold  legal  or  equitable  title  to  a 
lease.  The  proposed  rulemaking  would 


make  similar  revisions  to  §{  3135.1-1 
and  3241.4. 

Section  3106.7-2  would  be  amended 
by  the  proposed  rulemaking  to  confirm 
that  both  the  approved  sublessee  and 
the  lessee  of  record  are  responsible  for 
all  lease  obligations.  This  amendment  is 
not  a  change  in  existing  liabilities 
among  such  parties,  but  is  merely  a 
clarification  of  existing  law.  In  order  to 
be  relieved  of  obligations  under  a  lease, 
a  lessee  must  assign  all  of  the  record 
title  interest  in  the  lease.  Retention  of 
any  portion  of  the  record  title  to  a  lease 
retains  the  liabilities  of  the  lease.  This 
same  change  also  is  made  by  the 
proposed  rulemaking  to  §§  3135.1-1  and 
3241.5. 

Currently,  the  Bureau  of  Land 
Management's  review  of  transfers  of 
operating  rights  (subleases)  is  extremely 
time  consuming  and  creates  delays  in 
the  processing  of  all  transfers.  The 
Department  of  the  Interior  has 
determined  that  this  existing  approach 
and  the  time  consumed  are  unnecessary 
and  there  is  no  need  to  continue  the 
practice  of  closely  scrutinizing  transfers 
of  operating  rights  (subleases)  unless 
there  is  an  independent  concern  about  a 
transferee's  qualifications  (See  Bureau 
of  Land  Management  Instruction 
Memorandum  No.  86-175.  dated 
December  30. 1985).  The  Bureau  will 
continue  to  accept  for  filing  and 
approval  transfers  of  operating  rights 
(subleases).  With  the  changes  made  by 
this  proposed  rulemaking,  the  Bureau 
will  continue  its  existing  practice  of 
requiring  the  Bureau  approved  form. 
Submission  of  the  actual  operating 
agreements,  however,  shall  not  be  made 
since  most  of  the  information  in  such 
documents  involves  specific  terms  and 
agreements  between  the  sublessor  and 
the  sublessee,  and  does  not  affect  the 
contractual  agreement  between  the 
lessee  of  record  and  the  United  States 
under  the  terms  and  obligations  of  the 
lease.  Certificates  of  title  are  not 
required  by  the  existing  regulations  and 
this  proposed  rulemaking  would  not 
require  them. 

The  Bureau  of  Land  Management  will 
continue  to  closely  monitor  the  status  of 
the  record  title  to  ail  leases,  which  is 
sufficient  for  lease  management 
purposes  because  the  lessee  of  record  is 
fully  responsible  forfill  lease 
obligations.  The  amendments  made  by 
the  proposed  rulemaking  in  the 
processing  of  transfers  of  operating 
rights  (subleases)  also  relate  to  changes 
in  the  management  of  lease  operations. 
A  new  S  3162.3-l(g)  would  be  added  by 
the  proposed  rulemaking  to  state  that 
approval  of  an  Application  for  Permit  to 
Drill  does  not  warrant  that  the  applicant 


holds  legal  or  equitable  title  to  the 
lt;ase(s).  The  proposed  rulemaking,  for 
streamlining  purposes,  would  remove 
the  requirement  that  the  authorized 
officer  determine  that  the  operator  is  the 
designated  operator,  sublessee  or  lessee 
and  the  authorized  officer  would  no 
longer  review  the  lease  file8(8)  to  verify 
this  fact.  Under  the  changes  made  by  the 
proposed  rulemaking,  the  Bureau's 
review  of  an  Application  for  Permit  to 
Drill  would  be  confined  to  determining 
that  the  proposed  drilling  operations 
will  take  place  on  a  valid  Federal  lease, 
that  the  leasehold  operations  are 
bonded  and  imposing  such  necessary 
requirements  for  assuring  the  technical 
competency  of  the  drilling  plan  based  on 
conditions  expected  to  be  encountered, 
s.ifety,  protection  of  surface  resources 
and  environmental  values,  and 
reclamation  of  the  disturbed  areas.  If  an 
operator  operates  with  respect  to 
another  private  party's  interest  in  the 
lease,  this  will  be  a  matter  of  resolution 
between  the  parties  by  what  ever  means 
required.  The  United  States  will  incur  no 
liability  for  such  a  dispute.  The  lessee  of 
record,  holder  of  operating  rights  and 
designated  operator  will  be  liable  to  the 
United  States  for  its  royalty  interest. 
Normally,  the  Bureau  need  not  concern 
itself  with  the  private  rights  in  the 
working  interest  of  the  lease,  so  long  as 
there  are  no  grounds  for  investigation  of 
the  qualification  of  such  parties.  These 
procedural  changes  allowing  for  limited 
review  by  the  Bureau  of  Land 
Management  of  a  transfer  of  operating 
rights  (sublease)  filed  in  conjunction 
with  an  Application  for  a  Permit  to  Drill 
will  reduce  the  delay  in  processing  these 
actions.  The  revised  system  contained  in 
the  proposed  rulemaking  is  similar  to 
that  currently  used  by  the  State  of  New 
Mexico,  Division  of  Oil  and  Gas.  The 
proposed  rulemaking  also  would  make 
similar  changes  to  Part  3260. 

No  change  would  be  made  in  the  way 
the  Bureau  of  Land  Management 
handles  the  filing  of  transfers  of 
overriding  royalty  interest  and 
production  payments.  The  filing  fee  for 
each  transfer  of  record  title  and  of 
operating  rights  (sublease)  or  transfer  of 
overriding  royalty  interest  and 
production  payment  would  remain  at 
$25. 

The  proposed  rulemaking  would  add  a 
new  §  3106.4-3  which  would  permit 
mass  transfers,  that  is.  numerous  lease 
transfers  from  one  entity  to  another,  and 
would  provide  an  option  for  the 
reduction  of  the  paperwork  burden  for  a 
transferor  who  transfers  all  such 
interests  owned  in  Federal  leases  to  the 
same  transferee.  Rather  than  having  to 
submit  three  originally  executed 


instruments  of  transfer  for  each  lease 
involved,  the  change  would  allow  the 
submission  to  each  affected  State  Office 
of  one  mass  filing  for  all  leases  being 
transferred.  The  change  would  allow  the 
submission  of  originally  executed  copies 
of  the  transfer  with  attached  exhibits 
detailing  the  leases,  interests  and  lands 
affected  by  such  a  transfer,  with  one 
reproduced  copy  for  each  lease 
involved. 

Section  3106.5  would  be  amended  by 
the  proposed  rulemaking  to  provide  that 
where  100  percent  of  record  title  of  the 
area  encompassed  in  a  lease  is 
transferred,  no  separate  complete 
description  of  the  involved  lands  is 
required. 

The  proposed  rulemaking,  in  addition 
to  making  a  change  of  citation  in 
§  3107.1,  would  amend  the  section  to 
clarify  what  is  meant  by  actual  drilling 
operations  and  the  effect  of  such 
operations  on  extension  of  a  lease. 
The  proposed  rulemaking  would 
amend  §  3107.4  to  reflect  that  no  lease 
extension  will  be  granted  unless  the 
public  interest  requirement,  as  discussed 
in  connection  with  communitization 
agreements  in  §3105.2-3(e)  and  for  unit 
agreements  in  §  3183.4(b)  in  this 
preamble,  has  been  satisfied. 

The  proposed  rulemaking  would 
amend  §  3108.1  to  require  that  the 
record  title  holder  or  his/her  duly 
authorized  attorney-in-fact  may  execute 
a  written  relinquishment  to  surrender  a 
lease  or  any  legal  subdivision  thereof. 
This  clarification  would  recognize  a 
standard  practice  already  allowed  for 
lease  acquisition  procedures. 

Section  3108.2-1  would  be  amended 
by  the  proposed  rulemaking  to  remove 
the  reference  to  annual  rental  payments 
being  made  to  the  proper  Bureau  of  Land 
Management  office.  Under  the 
provisions  of  the  Federal  Oil  and  Gas 
Royalty  Management  Act  and  a 
Memorandum  of  Understanding 
between  the  Bureau  and  the  Minerals 
Management  Service  dealing  with 
remittances  in  connection  with  mineral 
leases,  which  was  implemented  through 
final  rulemaking  changes  to  Groups 
3000,  3100  and  3200,  all  bonus  and  rental 
remittances  except  the  initial  payment 
should  be  made  to  the  Minerals 
Management  Ser\'ice. 

Section  3108.2-2(a)(3)  would  be 
amended  by  the  proposed  rulemaking  to 
provide  that  if  a  lease  becomes 
productive  after  its  termination  but  prior 
to  approval  of  a  Class  I  reinstatement  by 
the  authorized  officer,  evidence  of 
payment  to  the  Minerals  Management 
Service  of  required  royalties  on 
production  must  be  provided  to  the 
authorized  officer  as  a  condition  of 
approval  of  the  lease  reinstatement. 


Such  payment  would  be  in  addition  to 
the  payment  of  the  required  back  rental. 
No  increase  in  the  rental  or  royalty  rate 
is  required  for  a  Class  I  reinstatement. 

The  proposed  rulemaking  would  move 
certain  language  from  §  3108.4  to  a  new 
§  3108.5  covering  a  waiver  or  suspension 
of  lease  rights  to  make  it  clear  that  it  is 
not  limited  to  bona  fide  purchasers,  but 
that  any  party  affected  by  any 
proceeding  with  respect  to  a  violation  of 
the  law  or  regulations  may  file  such  a 
waiver. 

The  proposed  rulemaking  would 
revise  §  3110.1-2  to  address  the  issue  of 
the  effective  date  of  any  noncompetitive 
future  interest  lease  when  the  date  of 
vesting  of  the  mineral  interest  in  the 
United  States  is  not  the  first  day  of  the 
month.  In  such  situations,  the  future 
interest  lease  would  be  issued  to  be 
effective  on  the  actual  date  of  vesting  of 
the  mineral  interests  in  the  United 
States. 

The  proposed  rulemaking  would 
amend  §  3110.2  of  the  existing 
regulations  which  provides  that  a 
simultaneous  lease  offer  cannot  be 
withdrawn  by  an  applicant.  The 
amendment  would  add  language 
allowing  a  priority  applicant  to 
withdraw  a  simultaneous  offer  that  has 
been  in  a  suspended  status  for  a  period 
of  at  least  1  year  from  the  date  of 
posting  of  the  official  results  in  the 
appropriate  Bureau  of  Land 
Management  State  office.  The  request 
would  be  honored  when  received  and 
the  selected  applicant's  first  year's 
rental  would  be  refunded.  This 
amendment  is  the  result  of  action  by  the 
Department  of  the  Interior  in  certain 
cases  to  suspend  action  on  the  issuance 
of  noncompetitive  leases,  in  some 
instances  for  as  long  as  2  years.  During 
the  period  of  suspension,  the  United 
States  retains  the  advance  rental 
submitted  by  the  priority  applicant, 
thereby  denying  the  applicant  the  use  of 
those  funds.  This  amendment  would 
permit  the  priority  applicant  to  make  a 
decision  as  to  whether  to  continue  to 
await  the  issuance  of  a  lease  or 
withdraw  the  offer  and  obtain  a  refund 
of  the  first  year's  rental. 

A  new  §  3110.4  would  be  added  by  the 
proposed  rulemaking  that  would  restore 
language  providing  for  an  amendment  to 
a  lease  which  was  inadvertently  omitted 
by  the  July  1983  revision.  There  is  a 
continuing  need  for  this  provision. 

Section  3111.1-l(a)  would  be  amended 
by  the  proposed  rulemaking  to  provide 
that  noncompetitive  future  interest  lease 
offers  made  under  §  3111.3  also  must  be 
accompanied  by  a  nonrefundable  filing 
fee  of  $75.  The  amendment  would 
remove  the  requirement  for  the  payment 
of  advance  rental  for  such  future  interest 


offers,  thereby  requiring  annual  rental 
payments  to  begin  at  the  time  Uie 
mineral  estate  vests  in  the  United 
States. 

The  proposed  rulemaking  would 
amend  §  3111.1-l(b)  by  adding  a  new 
paragraph  (2)  which  would  provide  that 
defects  in  lease  offers  that  require 
rejection  under  the  existing  regulations 
would  be  correctable  subject,  however, 
to  an  intervening  proper  and  complete 
offer  for  all  or  pari  of  the  same  lands. 
There  would  be  no  additional  filing  fee 
required  for  a  corrected  offer.  This 
change  should  expedite  the  leasing  of 
lands  where  an  error  exists  in  the  offer 
which  is  identified  during  adjudication 
of  the  offer  and  there  is  no  competing 
offer  for  the  same  lands. 

The  proposed  rulemaking  would 
amend  §  3111.1-l(c)  to  clarify  that  an 
offer  to  lease  must  be  limited  to  either 
public  domain  land  minerals  or  acquired 
land  minerals  if  it  is  to  be  acceptable.  If 
this  requirement  is  not  met.  it  could  be 
corrected  under  the  previously 
discussed  amendment,  subject  to  the 
offer  being  rejected  if  corrective  action 
is  not  taken  by  the  offeror. 

Section  3111.2-l(b)  would  be 
amended  by  the  proposed  rulemaking  to 
clarify  how  lands  shall  be  described  in 
an  offer  in  those  instances  where  the 
lands  have  not  been  surveyed  under  the 
public  land  rectangular  system. 

The  proposed  rulemaking  would 
change  §  3102.2-2(b)  by  amending 
language  in  the  existing  regulations  to 
clarify  what  is  required  in  connection 
with  a  description  for  a  lease  offer  for 
acquired  lands. 

The  proposed  rulemaking  would 
revise  §  3111.2-2(c)  to  reduce  the  land 
description  requirement  for  acquired 
lands  where  the  acquiring  agency  has 
assigned  an  acquisition  number  to  the 
tract  sought  for  leasing.  The  change 
would  allow  the  use  of  tract  numbers  for 
such  lands  in  lieu  of  the  legal 
subdivision  or  metes  and  bounds 
description  when  the  lease  offer  is  for 
the  entire  tract,  rather  than  continuing  a 
requirement  for  both  descriptions.  The 
change  should  lessen  the  regulatory 
burden  imposed  on  the  public,  while  at 
the  same  time  providing  a  sufficient  land 
description  for  locating  the  lands  and  for 
meeting  the  records  adjudication  needs 
of  the  Bureau  of  Land  Management  and 
other  surface  managing  agencies. 

Section  3111.3-3  would  be  revised  by 
the  proposed  rulemaking  to  remove  a 
reference  to  tlie  effective  date  of  a  future 
interest  lease  and  to  include  language 
from  §  3111.3-4  of  the  existing 
regulations  providing  what  action  will 
be  taken  when  the  United  States  owns 
both  a  fractional  and  fractional  future 
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interest  in  the  mineral  interests  in  the 
same  tract.  Se<.lion  3111.3-4  would  be 
removed,  thereby  removing  all 
references  to  a  supplemental  agreement 
as  well  as  the  requirement  for  rental 
and/or  royalty  payments  pnor  to  the 
vesting  of  title  of  the  mineral  interests  in 
the  United  States.  Section  311 1.3-5 
would  be  redesignated  and  amended  to 
remove  all  reference  to  a  supplemental 
agreement.  The  policy  decision  of  the 
Department  of  the  Interior  to  remove  the 
advance  payment  requirement  for  future 
interests  should  remove  any  financial 
reason  that  might  act  as  a  liarrier  to  a 
voluntary  filing  of  an  application  to 
lease  a  noncompetitive  future  interest 
that  will  vest  in  the  United  Slates  and 
should  assist  the  Bureau  of  Land 
Management  in  identifying  such 
interests.  Without  such  assistance,  the 
Bureau  would  have  to  review  numerous 
land  records  to  identify  such  interests. 
The  change  also  is  intended  to  decrease 
disincentives  to  applying  for  such  future 
interest  leases.  A  recent  review  by  the 
Department  indicates  that  charges  for 
rental  and  royalty  prior  to  the  vesting  of 
the  mineral  interests  in  the  United 
States  may  actually  encourage  trespass 
after  title  vests.  Any  such  trespass  is 
facilitated  by  the  fact  that  control  of  the 
lease  is  exercised  under  authority 
granted  by  the  previous  owner(s)  of  the 
mineral  interests.  The  change  made  by 
the  proposed  rulemaking  should  remove 
the  monetary  basis  for  such  trespass  by 
removing  presently  imposed  costs 
whose  payment  is  required  prior  to  the 
vesting  of  the  mineral  interests  in  the 
United  States. 

Subpart  3112  would  be  revised  by  this 
proposei^ rulemaking.  The  principal 
change  would  make  a  smiultaneous 
filing,  properly  executed  and  complete 
with  the  required  filing  fee  and  advance 
rental,  an  offer  to  lease  and  binding 
upon  the  qualified  offeror  without 
further  action  by  said  offeror.  This 
change  involves,  among  other  necessary 
revisions,  replacing  the  words 
"application"  and  "apphcant"  with  the 
words  "simultaneous  lease  offer"  and 
"offeror"  throughout  Subpart  3112.  This 
was  the  procedure  that  was  followed 
until  1980  by  the  Bureau  of  Land 
Management.  This  change  should 
benefit  the  public  by  providing  quicker 
and  easier  issuance  of  a  lease  to  a 
particular  parcel  once  a  qualified  offeror 
has  been  identified  through  the  selection 
process.  The  only  time  the  potential 
lessee  would  be  required  to  sign  the 
lease  form  would  be  in  the  event  the 
authorized  officer  determines  that  there 
is  a  need  to  add  a  stipulation  or 
modification  in  addition  to  any 
stipulation(s)  which  may  have  been 


specified  for  a  particular  parcel  in  the 
parcel  list  notice  and  the  Wate  terms  set 
out  in  the  current  lease  form  approved 
by  the  Director.  As  discusseti  earlier  in 
this  preamble,  the  requirement  that 
lease  offers  be  executed  only  by  the 
offeror  or  ^lls/her  attorney  in-fact  is 
being  continued,  but  is  being  moved  to 
i  3102.6  in  the  proposed  nilemaking 
This  helps  ensure  a  more  informed 
participating  public  by  requinng  a 
potential  lessee  to  sign  the  offer  form 
and  also  eliminates  an  area  where  a 
margin  for  deceptive  practices  may  exist 
by  requiring  an  attorney-in-fact  to  hold  a 
power  of  attorney  limited  to  signing 
simultaneous  offers  and  making 
holdings  and  qualification  statements 
only  on  behalf  of  a  sole  and  exclusive 
prospective  lessee.  The  power  of 
attorney  would  not  be  required  to 
accompany  a  filing  under  Subpart  3112; 
however,  the  power  of  attorney  may  be 
required  for  review  by  the  authorized 
officer  as  part  of  the  lease  issuance 
process. 

The  proposed  rulemaking  would 
further  provide  specificity  as  to  all  the 
defects  which  make  a  simultaneous 
filing  unacceptable.  A  simplified  process 
for  the  return  of  unacceptable  filings 
would  be  implemented.  This  would 
provide  for  the  return  of  any  remittance 
submitted  with  the  filing,  removing  the 
existing  requirement  for  retaining  a  $75 
processing  fee  for  a  defective  filing.  The 
proposed  rulemaking  also  contains 
language  that  would  clarify  those 
actions  which  require  rejection  of  an 
offer(8). 

The  changes  made  by  the  proposed 
rulemaking  to  Subpart  3112  are 
intended,  in  part,  to  respond  to  the 
decision  of  the  Tenth  Circuit  Court  of 
Appeals  in  Conway  v.  Walt.  717  F.2d 
512  (10th  Cir.  1982),  as  limited  by  KVK 
Partnership  v.  Hodel.  759  F.2d  814  (10th 
Cir.  1985).  In  Conway,  the  Court  stated 
that  simultaneous  applications  should 
not  be  rejected  for  trivial  or 
inconsequential  reasons  and  the 
simultaneous  oil  and  gas  leasing 
regulations  are  not  perse  grounds  for 
rejection  of  a  simultaneous  application 
if  they  do  not  further  the  statutory 
purposes  of  the  Mineral  Leasing  Act. 
The  changes  made  by  the  proposed 
rulemaking  should  eliminate  those 
simultaneous  filing  requirements  that 
are  not  substantive  or  necessary  for  the 
processing  of  such  offers,  and  thus,  all 
remaining  provisions  of  the 
simultaneous  leasing  regulations,  as 
well  as  those  added  in  the  future,  are  or 
will  be  substantive  and  will  further  the 
purposes  of  the  Act.  Examples  of  such 
changes  are  the  streamlining  of  the  two- 
step  leasing  process  to  a  one-step 


process  and  the  providing  of  an 
intermediate  protest  and  appeal  process 
for  returned  offers  deemed 
unacceptable,  which  could  result  in  such 
offers  being  included  in  the  selection 
process,  or.  in  the  event  a  selection  for 
that  parcel  has  already  occurred,  a 
reselection  that  includes  the  returned 
offers. 

A  specific  change  that  would  be  made 
by  the  proposed  rulemaking  to  Subpart 
3112  would  be  a  change  in  the 
definition  of  the  term  "person  or  entity 
in  the  business  of  providing  assistance 
to  the  participants  in  the  Federal 
simultaneous  oil  and  gas  leasing  \ 

program."  The  change  is  needed 
because  it  has  come  to  the  attention  of 
the  Bureau  of  Land  Management  that  the 
definition  as  if  appeared  in  the  July  1983 
revision  has  not  been  fully  understood. 
The  proposed  rulemaking  would  provide 
language  clarifying  the  original  intent  of 
the  Bureau  in  defining  the  term  and 
would  remove  ambiguities  as  to  the 
types  of  activities  that  fall  within  the 
definition.  The  proposed  rulemaking 
would  further  distinguish  and  clarify  the 
differences  in  the  existing  regulations 
between  those  persons,  entities  or 
enterprises  in  the  business  of  providing 
various  services  to  participants  in  the 
simultaneous  leasing  program,  such  as 
prepackaged  kits  to  be  executed  and 
submitted  to  the  Bureau  of  Land 
Management,  customized  tract 
selections  that  the  applicant  is 
instructed  to  use  'n  completing  the 
application,  precompleted  forms, 
detailed  instructions  on  completing 
forms  and  making  selections  for  a 
drawing,  or  other  means  of  assistance 
for  a  consideration,  from  those  other 
persons,  entities  or  enterprises  that 
provide  only  general  subscnption 
services,  geological  assistance,  and 
general  listings  of  parcels  and  parcel 
evaluations  from  which  participants 
may  make  their  own  individual, 
independent  selections. 

Section  3112.1-1  would  be  amended 
by  the  proposed  rulemaking  to  add  a 
new  paragraph  (c)  which  would  provide 
the  Director  with  the  discretionary 
authority  to  lease  lands  not  within 
known  geological  structures  outside  of 
Alaska  or  a  favorable  petroleum 
geological  province  in  Alaska,  which 
had  formerly  been  leased,  using  over- 
the-counter  leasing  procedures  when  it 
has  been  determined  that  it  is  in  the 
public  interest  to  so  lease.  For  example, 
in  those  States  where  there  is  very  little 
activity  under  the  simultaneous  leasing 
program,  more  industry  and  public 
interest  might  be  generated  and  oil  and 
gas  exploration  and  development  more 
readily  attained  where  the  offeror  is  not 


confined  to  the  Bureau's  parceling 
efforts  but  is  free  to  choose  only  the 
specific  lands  desired,  subject  to  the 
minimum  acreage  restrictions  for  an 
over-the-counter  offer  set  out  in 
S  3110.1-3.  Allowing  such  lands  with 
low  interest  to  be  directly  offered  over- 
the-counter  would  avoid  the  higher  cost 
and  delays  in  offering  them  first  through 
the  simultaneous  process  when  the 
likelihood  is  that  there  will  be  little  or 
no  public  response  through  filings. 
Under  this  proposed  rulemaking  change, 
each  Bureau  of  Land  Management  State 
Office  could  identify  which  lands  would 
be  appropriate  to  reoffer  in  this  manner 
by  reviewing  the  recent  history  of 
simultaneous  filings  and  lease 
relinquishments  and  terminations  in  the 
subject  area  together  with  a  review  of 
the  drilling  activity  and/or  established 
wells  and  patterns  of  recent  geophysical 
exploration  and  competitive  bidding 
activity  in  proximity  to  the  lands.  Areas 
for  which  very  low  or  no  interest  is 
shown  based  on  these  criteria  would  be 
described  either  by  the  old  lease  number 
or  general  land  descriptions  and  notice 
of  their  availability  for  over-the-counter 
leasing  would  be  published  in  the 
Federal  Register. 

The  proposed  rulemaking  would 
amend  §  3112.2-1  to  provide  that  the 
filing  of  a  simultaneous  lease  offer  on  a 
form  approved  by  the  Director,  Bureau 
of  Land  Management  will  constitute 
agreement  by  the  offeror  to  be  bound  by 
the  terms  and  conditions  of  the  standard 
lease  form  and  any  lease  stipulations 
identified  in  the  Notice  of  Land 
Available  for  Oil  and  Gas  Simultaneous 
Offer.  This  means  that  a  qualified 
offeror  who  has  properiy  completed  an 
offer,  signed  it  and  submitted  all 
required  fees  and  rental  for  a  parcel, 
and  who  is  selected  as  the  successful 
priority  winner,  will  be  issued  a  lease,  if 
the  authorized  officer  decides  to  issue  a 
lease,  without  any  further  action  on  the 
offeror's  part.  The  proposed  rulemaking 
also  would  make  it  clear  that  the  name 
of  only  one  entity,  whether  it  be  a 
person,  corporation,  association, 
partnership  or  municipality,  can  appear 
as  the  offeror,  with  all  other  parties  in 
interest,  including  the  names  of  all 
members  of  associations  or 
partnerships,  being  disclosed  elsewhere 
on  the  form  or  in  a  separate  document 
accompanying  the  offer  at  the  time  of  its 
subittal.  All  applicants  should  be  aware 
of  the  change  in  the  definition  of  the 
term  "party  in  interest"  that  would  be 
made  by  this  proposed  rulemaking  and 
the  requirements  concerning  "interest" 
that  the  proposed  rulemaking  would 
move  to  this  section. 


Section  3112.2-1  would  also  be 
amended  to  eliminate  the  requirement 
that  a  participant  in  the  simultaneous  oil 
and  gas  leasing  program  supply  his/her 
social  security  or  Bureau  of  Land 
Management  assigned  number,  or  for 
corporations  and  other  entities  to  supply 
their  Internal  Revenue  Ser\'ice  number 
or  taxpayer  number.  This  change  would 
provide  the  Bureau  with  the  flexibility  to 
adopt  new  procedures  and  remove  any 
opportunity  for  the  problem  which 
presently  arises  under  the  existing 
regulations  when  there  is  no  match 
between  the  given  number  and  the 
participant,  or  in  those  instances  where 
no  name  is  supplied  but  an 
identification  number  is  given.  The 
proposed  rulemaking  would  require  the 
offeror  to  be  clearly  identified  by  both  a 
full  name  and  address  on  each 
simultaneous  lease  offer  and  also  would 
require  that  the  instructions  on  the  form 
be  followed,  which  may  specify  the  use 
of  an  identification  number. 

The  requirement  regarding  the 
revealing  of  filing  assistance  contained 
in  §  3112.2-4  would  be  removed  by  the 
proposed  rulemaking.  This  information 
would  no  longer  be  required  because  of 
a  change  made  elsewhere  in  this 
proposed  rulemaking  eliminating  the 
application  but  retaining  the 
requirement  that  an  offer  be  executed 
only  by  the  potential  lessee  or  his/her 
qualified  attorney-in-fact. 

Section  3112.3  would  revised  by  the 
proposed  rulemaking  to  address  the 
question  of  what  constitutes  an 
unacceptable  simultaneous  filing.  The 
proposed  rulemaking  clarifies  that  an 
appeal  of  the  return  of  a  form 
determined  to  be  unacceptable  by  the 
authorized  officer  will  not  impede  the 
selection  process  and  subsequent  lease 
issuance  by  the  authorized  officer  if 
such  action  is  concurred  in  by  the  duly 
selected  offeror.  The  proposed 
rulemaking  also  addresses  those 
situations  requiring  rejection  of  a 
simultaneous  offer. 

Section  3112.4  would  be  amended  by 
the  proposed  rulemaking  to  clarify  the 
selection  process  and  to  set  forth  when 
a  reselection  is  appropriate  and  when 
relisting  of  a  parcel  for  simultaneous 
offer  would  be  appropriate. 

The  proposed  rulemaking  would 
amend  §  3112.4-2  by  removing  the 
inequity  in  the  existing  regulations 
where  a  filing  has  been  omitted  from  the 
selection  process  and  no  reselection  is 
instituted  because  a  lease  has  already 
issued  as  a  result  of  the  original 
selection.  The  proposed  rulemaking 
would  provide  for  a  reselection  in  this 
instance,  with  notification  to  the  lessee 
of  the  required  reselection.  This 


reselection  process  would  be  subject  to 
the  bona  fide  purchaser  provisions  of 
§3108.4. 

Section  3112.5-1  would  be  refilled  by 
the  proposed  rulemaking  to  emphasize 
the  effect  of  classification  of  lands  as  a 
known  geological  structure.  The 
selection  also  would  be  amended  to 
specify  that  lands  found  to  be  within  a 
favorable  petroleum  geological  province 
in  Alaska  could  be  leased  only 
competitively. 

Section  3112.6  would  be  amended  to 
remove  procedures  that  pertain  to 
processing  the  offer  under  the  existing 
requirements.  This  change  to  a  one-step 
lease  offer  procedure  would  eliminate 
the  need  for  the  second-step,  that  of 
forwarding  the  lease  agreement  to  the' — 
qualified  applicant  for  signature  prior  to 
lease  issuance. 

Section  3112.7  would  be  amended  by 
the  proposed  rulemaking  to  clarify  that 
over-the-counter  offers  for  lands  not 
leased  as  parcels  when  offered  under 
the  simultaneous  leasing  program 
cannot  be  accepted  prior  to  the  first  day 
of  the  month  following  the  posting  of  the 
results  of  the  simultaneous  selection 
process. 

The  proposed  rulemaking  would 
amend  §  3120.2-2  by  adding  a  provision 
requiring  that  the  effective  date  of 
competitive  future  interest  leases  issued 
in  accordance  with  §  3120.8  would  be 
the  date  the  mineral  interests  vest  in  the 
United  States. 

Section  3120.2-4(a)  would  be  amended 
by  the  proposed  rulemaking  to  remove 
the  requirement  that  a  separate 
statement  of  certificafion  must 
accompany  each  sealed  bid.  The 
requirement  for  certification  is  met 
when  the  bidder  signs  the  competitive 
bid  form  approved  by  the  Director, 
Bureau  of  Land  Management. 

Section  3120.3  would  be  amended  to 
provide  that  no  filing  fee  is  required  to 
request  that  a  parcel  be  offered  for 
competiUve  lease  sale. 

The  proposed  rulemaking  would 
renumber  §  3120.5  as  §  3120.6.  revising 
that  section  and  adding  new  §§3120.5, 
3120.5-1  and  3120.5-2.  The  changes 
made  by  the  proposed  rulemaking  would 
clarify  the  competitive  sale  and  lease 
award  provisions.  The  amendments 
include  the  establishment  of  a  procedure 
for  resolving  a  tie  of  the  high  bids  for  an 
offered  parcel.  Another  change  would 
provide  that  upon  rejection, 
nonproprietary  parcel  evaluation 
information  would  be  available  for 
review,  but  that  proprietary  information 
used  in  a  parcel  evaluation  would  not  be 
available  for  public  review.  The 
proposed  rulemaking  also  would  add  a 
specific  provision  for  the  refund  of  the 
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bonus  bid  deposit  in  the  event  a  bid  is 
found  inadequate. 

In  response  to  a  recommendation 
made  in  a  General  Accounting  Office 
Report  regarding  the  timeliness  of 
processing  and  depositing  competitive 
lease  bid  revenues,  the  proposed 
rulemaking  would  amend  these  sections 
to  decrease  the  period  allowed  for 
return  of  an  executed  lease  form  from  30 
to  15  days.  The  General  Accounting 
Office  reported  that  the  United  States 
Treasury  suffered  a  considerable  loss  of 
interest  revenues  as  a  result  of  the 
longer  30-day  timeframe  presently 
allowed  for  a  successful  bidder  to 
complete  the  lease  and  associated 
actions  prior  to  lease  issuance.  A  final 
change  made  by  the  proposed 
rulemaking  to  these  sections  would 
allow  a  holder,  or  holders  acting  as  a 
group,  of  the  present  operating  rights  in 
an  offered  future  interest  parcel  to 
obtain  a  future  interest  lease  by 
exceeding  the  highest  acceptable  bid 
submitted  for  the  parcel  when  such 
holder(s|  of  the  present  operating  rights 
docs  nul  submit  the  highest  acceptable 
bid  at  a  competitive  sale.  This  provision 
is  designed  to  protect  the  future  interest 
of  the  United  States  by  encouraging 
orderly  development  of  the  oil  and  gas 
interests  by  present  owners  of  operating 
rights. 

Section  3120.ft-l  would  be  amended 
by  the  proposed  rulemaking  to  set  out 
the  specific  information  needed  in  an 
application  to  make  future  interest  lands 
available  for  competitive  lease  sale. 
This  change  should  make  it  easier  for 
the  public  to  participate  in  this  program 
during  the  period  before  title  to  such 
mineral  interests  vests  in  the  United 
States. 

Section  3133.1(c)  would  be  amended 
by  the  proposed  rulemaking  to  clarify 
that  during  any  lease  year  in  which 
discovery  of  oil  or  gas  is  made  on  the 
lease,  rental  payments  would  not  be 
credited  toward  the  royalties  due  from 
production,  and  rentals  would  not  be 
required  during  any  year  of  production. 

The  proposed  rulemaking  would 
amend  5  3134.1.  Bonding,  to  allow 
National  Petroleum  Reserve — Alaska 
bond  coverage  for  exploration  and 
leases  to  be  included  by  a  rider  to  a 
nationwide  bond  in  an  amount  sufficient 
to  bring  the  total  bond  amount  into 
conformance  with  requirements  for  the 
National  Petroleum  Reserve — Alaska- 
wide  coverage,  in  lieu  of  the  presently 
required  separate  exploration  and  lease 
bonds  limited  to  covering  the  Reserve 
only. 

The  proposed  rulemaking  also  would 
make  changes  in  Subpart  3135 
concerning  lease  transfers  of  record  title 
or  of  operating  rights  (subleases)  for 


leases  in  the  National  Petroleum 
Reserve — Alaska  to  be  consistent  with 
changes  that  would  be  made  by  this 
proposed  rulemaking  in  Subpart  3106 
which  are  discussed  earlier  in  this 
preamble. 

The  proposed  rulemaking  would 
redesignate  Subpart  3045  of  the  existing 
regulations  as  Subpart  3150  and  would 
include  a  section  covering  geophysical 
exploration  on  unleased  larids  under  the 
jurisdiction  of  the  Department  of 
Defense.  The  change  is  consistent  with  a 
Memorandum  of  Understanding 
between  the  Department  of  Defense  and 
the  Department  of  the  Interior. 

Section  3151.1  of  the  proposed 
rulemaking.  S  3045.2-1  of  the  existing 
regulations,  would  specify  that  a 
geophysical  operator  would  not  have  to 
wait  more  than  5  working  days  after 
filing  a  Notice  of  Intent  to  Conduct  Oil 
and  Gas  Exploration  Operations  before 
commencing  operations.  This  5-day 
period  would  be  used  by  the  authorized 
officer  to  review  the  Notice  of  Intent 
and.  if  necessary,  conduct  a  joint  field 
inspection.  The  proposed  rulemaking 
would  make  requirements  specified  by 
the  authonzed  officer  binding  on  the 
operator.  The  authorized  officer's 
authority  to  prohibit  exploration  on 
certain  lands  also  is  more  clearly  stated. 
As  part  of  the  decisionmaking  process 
on  revising  the  existing  Notice  of  Intent 
provisions,  consideration  was  given  to 
creating  a  system  requiring  an 
exploration  permit.  A  permit  system  had 
been  recommended  by  the  Office  of  the 
Inspector  General  for  the  Department  of 
the  Inferior.  The  present  Notice  of  Intent 
procedure  has  been  efficient  and 
effective.  The  need  to  create  a  new 
permitting  system  has  not  been 
sufficiently  demonstrated  to  warrant  a 
change  at  this  time. 

Section  3153.1  of  the  proposed 
rulemaking  would  specify  that  an  oil 
and  gas  geophysical  exploration  permit 
shall  include  those  terms  and  conditions 
required  by  a  military  agency  that  might 
request  the  Bureau  of  Land  Management 
to  process  an  application  for  and  issue  a 
permit  for  oil  and  gas  geophysical 
exploration  operations  on  lands  under 
its  jurisdiction. 

The  proposed  rulemaking  would 
renumber  §§  3183.3-1,  3183.4.  3183.5  and 
3183.6  of  the  existing  regulations  as 
5  3183  4  through  3183.7,  respectively: 
would  subdivide  the  language  of 
§  3183  4  of  the  existing  regulations  into 
paragraphs  and  add  a  new  paragraph 
(b)  that  would  establish  the  public 
interest  requirement  for  approved  unit 
agreements  for  unproven  areas,  similar 
to  that  discussed  in  S  3105.2-3(e)  in  this 
preamble.  The  proposed  rulemaking  also 
would  amend  the  Certification- 


Determination  of  the  model  unit 
agreement  contained  in  paragraph  A  of 
5  3186.1  to  include  the  public  interest 
requirement. 

Section  3200.0-5  would  be  amended 
by  the  proposed  rulemaking  to  clarify 
and  add  some  needed  definitions.  Tht 
section  also  would  be  amended  by 
removing  the  terms  "geothermal  lease" 
and  "Supervisor"  in  paragraphs  (b)  and 
(g)  which  are  no  longer  needed  and  by 
the  removal  of  the  criteria  for  a  known 
geothermal  resource  area  in  paragraph 
(k)  which  would  be  rel(x;ated  in  a  new 
5  3200.1  by  this  proposed  rulemaking. 

The  proposed  rulemaking  would 
remove  §|  3200.0-6  and  3200.0-7  which 
relate  to  preleasing  procedures  and 
cross  references  to  other  regulations 
because  these  sections  are  repetitive  of 
other  statutory  and  regulatory 
requirements  and  are  no  longer  needed. 

Section  3201.1-1  would  be  amended 
by  the  proposed  rulemaking  to  add  a 
statement  that  the  Secretary  of  the 
Interior  has  the  discretion  to  issue  a 
lease  when  it  is  deemed  to  be  In  the 
public  interest. 

Section  3202.2  would  be  amended  by 
the  proposed  rulemaking  to  provide  that 
submission  of  a  competitive  bid 
constitutes  certification  of  compliance 
with  the  statutory  and  regulatory 
requirements  specified  for  qualifications 
to  hold  a  lease  when  the  bidder  signs 
the  competitive  bid  form  approved  by 
the  Director.  Bureau  of  Land 
Management. 

Section  3202.2-2  would  be  removed  by 
the  proposed  rulemaking  and  would 
eliminate  burdensome  requirements 
with  respect  to  guardians  and  trustees 
that  are  repetitious  of  the  qualifications 
requirements  contained  in  S  3202.2-l(c) 
of  the  existing  regulations. 

The  proposed  rulemaking  would 
renumber  section  S  3202.2-3  as  S  3202.2- 
2  and  revise  it  to  provide  that  an 
attorney-in-fact  or  agent  may  execute 
and  submit  a  lease  application, 
competitive  bid  or  lease  transfer. 

Section  3202.2-4  would  be  removed  by 
the  proposed  rulemaking  to  reflect  the 
policy  of  the  Department  of  the  Interior 
that  keeping  current  qualifications 
statements  on  file  is  no  longer  required. 
This  policy,  which  reduces  the 
regulatory  burden  imposed  on  the 
public,  was  adopted  for  oil  and  gas 
leasing  operations  by  the  final 
rulemaking  of  February  26. 1982.  and 
was  extended  to  the  geothermal  leasing 
program  by  the  final  rulemaking  of  June 
1, 1983  (48  FR  24368),  with  this  section 
inadvertently  left  in  the  regulations. 
These  changes  mean  that  all  present 
and  future  potential  lessees  must  certify 
that  they  are  qualified  to  hold  a  lease 


and  are  in  compliance  with  the  law  and 
the  regulations  when  they  submit  an 
application,  offer,  competitive  bid  or 
lease  transfer. 

Section  3202.2-5  would  be 
redesignated  as  §  3202.2-3  and  amended 
by  the  proposed  rulemaking  or  refiect 
the  policy  of  the  Department  of  the 
Inferior  of  no  longer  requiring  all  parties 
in  interest  to  submit  evidence  of  their 
qualifications  when  they  submit  an 
application  or  offer.  The  amendment 
also  would  add  a  provision  giving  the 
authorized  officer  authority  to  request 
evidence  of  qualifications  any  time  it  is 
deemed  necessary.  Likewise,  the 
proposed  rulemaking  would  renumber 
§  3202.2-6  as  §  3202.2-4  and  remove  the 
requirement  for  submission  of  evidence 
of  qualifications. 

The  proposed  rulemaking  would 
revise  §  3203.1-1,  Dating  of  Leases,  to 
bring  it  ii^o  conformance  with  other 
requirements  of  the  existing  regulations 
that  a  noncompetitive  or  competitive 
geothermal  resources  lease  is  not 
considered  issued  until  signed  by  the 
authorized  officer.  This  change  does  not 
establish  a  new  policy  or  requirement, 
but  would  merely  state  in  this  section  of 
the  regulations  the  current  practice 
which  is  consistent  with  the  requirements 
and  procedures  for  oil  and  gas  leasing. 
A  situation  has  arisen  where  an 
applicant  for  a  noncompetitive 
geothermal  resources  lease  has 
contested  whether  the  authonzed 
officer's  execution  of  the  lease  form  is 
necessary  in  order  for  a  lease  to  issue. 
The  change  would  avoid  similar 
allegations  in  any  other  cases  of  this 
nature. 

The  proposed  rulemaking  would 
remove  from  §  3203.2  and  elsewhere 
throughout  group  3200  all  reference  to  43 
CFR  3230,  dealing  with  conversion 
rights.  This  language  is  no  longer 
applicable  because  the  time  to  assert 
those  rights  ended  180  days  after  the 
effective  date  of  the  Geothermal  Steam 
Act  of  1970. 

Subpart  3205  would  be  retitled  by  the 
proposed  rulemaking  to  remove  the 
reference  to  service  charges  and  insert 
the  word  "fees"  since  the  language  in 
§  3205.1-2  correctly  uses  the  term  "filing 
fees".  Section  3205.2  also  would  be 
amended  to  use  the  term  "filing  fees"  for 
the  charges  that  are  required  for 
noncompetitive  lease  applications  and 
lease  transfers.  This  change  will  provide 
consistency  with  the  terminology  used 
in  group  3100  and  other  regulations. 

Section  3205.3-1  would  be  renroved  by 
the  proposed  rulemaking  to  provide  that 
rental  will  not  be  required  for  future 
interest  lease  applications  prior  to  the 
vesting  of  the  mineral  mterests  in  the 
United  States.  As  addressed  earlier  in 


this  preamble  with  respect  to  oil  and  gas 
future  interest  leases,  the  policy  of  the 
Dapartment  of  the  Interior  to  eliminate 
the  requirement  for  any  rental  and 
royalty  payments  prior  to  the  vesting 
date  of  such  mineral  interests  should 
facilitate  the  voluntary  filing  of  future 
interest  lease  applications  for  such 
lands,  reduce  the  likelihood  of  trespass 
and  assist  the  Bureau  of  Land 
Management  in  identifying  mineral 
interests  that  vest  m  the  United  States. 

Section  3205.3-2  would  be  amended  to 
provide  that  all  annual  rental  payments 
must  be  made  to  the  designated 
Minerals  Management  Service  office. 
This  change  will  make  this  section 
consistent  with  earlier  changes  made  in 
group  3200  regarding  the  payment  of 
rentals.  Sections  3205.3-2,  3244.2-1  and 
3244.2-2{a)  would  be  amended  to 
provide  that  when  the  annual  rental 
payment  is  due  on  a  day  the  designated 
Service  office  is  not  open,  payments 
postmarked  on  the  next  official  working 
day  will  be  considered  timelj;, filed.  This 
change  is  similar  to  one  made  in  group 
3100  and  discussed  earlier  in  this 
preamble. 

Sections  3205.3-7  and  32305.3-8  would 
be  amended  by  the  proposed  rulemaking 
to  eliminate  the  need  for  a  request  for  a 
waiver,  suspension  or  reduction  of 
rental  or  royalty  or  an  application  for 
suspension  of  operations  or  production 
to  be  filed  in  triplicate.  One  copy  of  such 
document  is  sufficient  for  use  by  the 
Bureau  of  Land  Management. 

The  proposed  rulemaking  would  make 
a  number  of  changes  to  Subpart  3206. 
Separate  bonds  for  protection  of  surface 
owners  would  no  longer  be  required.  As 
is  currently  required  for  oil  and  gas 
leases,  lease  bonds  would  be  required 
prior  to  drilling  rather  than  prior  to  entry 
as  required  in  the  existing  regulations.  A 
designated  operator  would  be  allowed 
to  furnish  a  lease  bond  in  lieu  of  the 
lessee.  Section  3206.3-2  would  be 
amended  to  remove  reference  to  the 
approval  of  operating  agreements  by  the 
Department  of  the  Interior  since  a 
transfer  of  operating  rights  (sublease) 
would  be  required  to  be  submitted  on  a 
Bureau  of  Land  Management  approved 
form  in  accordance  with  Subpart  3241, 
as  amended  by  this  proposed 
rulemaking.  All  of  these  changes  would 
make  the  requirements  for  geothermal 
resources  leasing  consistent  with  those 
in  the  oil  and  gas  leasing  regulations. 
Finally,  the  proposed  rulemaking  would 
renumber  several  of  the  sections. 

The  proposed  rulemaking  would 
eliminate  from  §^§  3207.2-3(c)  and 
3207.3-2(c)  the  future  interest  interim 
agreement  required  for  geothermal 
resources  future  interest  leases, 
consistent  with  the  prof)osed 


amendment  for  competitive  and 
noncompetitive  oU  and  gas  future 
interests  leases  discussed  earlier  in  this 
preamble. 

The  proposed  rulemaking  would 
modifj'  the  provisions  of  Subpart  3209  to 
also  make  the  provisions  applicable  to 
exploration  operations  conducted  by  a 
lessee  on  a  leasehold.  Such  exploration 
operations  are  also  presently  addessed 
in  §  3264.4  of  the  existing  regulations 
which  would  be  removed  in  its  entirety. 
The  changes  that  would  be  made  to 
Subpart  3209  remove  the  second 
sentence  of  §  3209.1(a),  as  well  as 
adding  language  to  §  3209.4-l(b)  that 
would  allow  a  lessee  to  use  a  lease  bond 
in  lieu  of  a  separate  exploration  bond. 

Section  3210.2-1  would  be  revised  by 
the  proposed  rulemaking  to  clarify  its 
provisions  and  to  make  them  compatible 
with  the  provisions  of  the  oil  and  gas 
leasing  regulations.  Exact  copies  of  both 
sides  of  the  official  form  reproduced  on 
one  sheet  of  paper  would  be  acceptable 
for  filhng  as  long  as  the  signature  there- 
on is  made  holographically  in  ink. 

Sections  3220.2  and  3220.3  would  be 
amended  by  the  proposed  rulemaking  to 
make  them  consistent  with  the 
competitive  oil  and  gas  lease  sale  notice 
and  detailed  statement  requirements. 
With  this  amendment,  notice  of  a 
competitive  geothermal  lease  sale  would 
have  to  be  published  once  a  week  for 
three  consecutive  weeks,  rather  than  for 
four  consecutive  weeks,  and  would 
consist  of  brief  information  concerning 
the  time,  date  and  place  of  sale,  a 
general  description  of  the  lands  being 
offered  and  information  as  to  where  to 
obtain  a  detailed  statement  providing 
the  precise  description  and  terms  and 
conditions  of  the  leases  to  be  offered, 
including  rental  and  royalty  rates, 
bidding  requirements,  required  forms 
and  other  helpful  information. 

Section  3220.4,  concerning  bidding 
requirements,  would  be  amended  by  the 
proposed  rulemaking  to  delete  the 
provisions  requiring  submission  of  proof 
of  qualifications  with  each  bid. 
However,  the  authorized  officer  would 
retain  the  discretion  to  request  such 
information  when  it  is  determined 
necessary.  This  section  also  would  be 
amended  by  the  proposed  rulemaking  to 
remove  the  provision  that  allows 
payment  of  bonus  bids  in  two  equal 
installments.  In  most  cases,  the  bonus 
bids  offered  in  connection  with  leasing 
of  geothermal  resources  have  been  so 
small  that  deferral  of  payment  has  not 
been  meaningful.  If,  in  making  a 
competitive  offering  of  geothermal 
resources,  the  authorized  officer  finds 
that  deferral  of  bonus  bid  payments 
would  be  a  significant  incentive  to 
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bidders,  the  change  made  by  the 
proposed  rulemaking  would  permit  such 
deferral  to  be  specified  in  the  notice  of 
lease  sale. 

The  proposed  rulemaking  would 
amend  $  3220.5  by  deleting  the  30-day 
restriction  on  review  and  acceptance  of 
the  highest  bid  for  a  lease.  The  removal 
of  this  provision  recognizes  the  current 
policy  of  the  Bureau  of  Land 
Management  to  utilize  a  postsale  review 
which  incorporates  information  about 
the  market  into  tract  evaluation 
preceding  final  bid  acceptance  or 
rejection.  The  proposed  rulemaking  also 
would  amend  the  section  to  clarify  when 
the  one-fifth  bonus  bid  would  be 
forfeited  and  would  provide  that  the 
successful  bidder  pay  the  balance  of  the 
bonus  bid,  first-year's  rental  and  a 
proportionate  share  of  the  notice  of 
lease  sale  publication  costs  within  15 
days  of  receipt  of  notification.  The 
change  is  consistent  with  other  changes 
made  by  this  proposed  rulemaking  in 
response  to  the  General  Accounting 
Office  Report  on  competitive  bid 
revenues. 

Section  3241.2-1  would  be  amended 
by  (he  proposed  rulemaking  to  change 
the  term  "service  charge"  to  "filing  fee" 
with  respect  to  the  payment  required  for 
each  lease  transfer  filed  as  discussed 
earlier  in  this  preamble.  The  proposed 
rulemaking  also  would  make  necessary 
changes  throughout  Subpart  3241 
covering  transfers  of  record  title  and  of 
operating  rights  (subleases)  to  be 
consistent  with  the  changes  made  in 
Subpart  3106  by  this  proposed 
rulemaking  and  discussed  in  connection 
with  that  subpart  earlier  in  this 
preamble.  Additionally,  S  3241.2-3 
would  be  redesignated  as  S  3241.2-2  and 
the  proposed  rulemaking  would  remove 
all  reference  to  operating  agreements 
and  information  requiring  submission  of 
qualifications  statements.  This 
qualifications  requirement  is  in  conflict 
with  the  final  rulemaking  of  |une  1. 1983. 
which  allows  the  authorized  officer  to 
request  evidence  of  qualifications  when 
it  is  deemed  necessary.  The  proposed 
rulemaking  would  redesignate  {  3241.2- 
4  as  S  3241.2-3  and  would  require  a 
transfer  of  record  title  and  operating 
rights  (sublease)  to  be  made  on  a  form 
approved  by  the  Director.  Bureau  of 
Land  Management,  or  exact 
reproductions  thereof.  This  change 
would  reduce  the  amount  of  information 
required  by  the  existing  regulations,  thus 
speeding  and  simplifying  the  approval 
process  for  lease  transfers.  The 
approved  form  required  for  transfers  of 
operating  rights  (subleases)  for 
geothermal  leases  would  be  obtained 
from  the  Bureau. 


The  proposed  rulemaking  would 
amend  S  3244.1(a)  to  delete  the 
provision  that  all  written  relinquishment 
statements  be  filed  in  triplicate.  One 
copy  is  sufficient  for  action  by  the 
Bureau  of  Land  Management.  The 
section  also  would  be  amended  to  allow 
either  a  record  title  holder  or  the 
holder's  attorney-in-fact  to  file  such 
documents.  This  amendment  would  give 
official  sanction  to  a  standard  practice 
which  also  is  commonly  allowed  for 
lease  acquisition. 

The  proposed  rulemaking  would 
amend  {  3244.2-2(a)  to  make  it 
consistent  with  the  amendments  that 
were  made  to  §5  3205.1-1  and  3205.1-2 
by  the  final  nilemaking  that  was 
published  in  the  Federal  Register  of 
March  27.  1964  (49  PR  11636).  specifying 
that  the  Minerals  Management  Service 
is  the  proper  office  for  the  remittance  of 
annual  rental  payments.  The 
amendment  to  {  3244  2-2(a)  would 
provide  that  the  designated  Service 
office  will  send  a  Notice  of  Deficiency  to 
a  lessee  in  cases  where  there  is  a 
nominal  deficiency  in  rental  payment, 
and  payment  of  the  full  balance  must  be 
returned  timely  to  the  designated 
Service  office.  The  adoption  of  this 
procedure  is  in  accordance  with  the 
establishment  of  the  Bonus  and  Rental 
Accounting  Support  System  of  the 
Service. 

Section  3250.1-2  would  be  amended  to 
delete  duplicative  language  respecting 
who  may  hold  geothermal  licenses,  and 
to  delete  the  requirements  relating  to  a 
showing  of  qualifications.  The 
authorized  officer  would  be  given  the 
authority  to  request  a  statement  of 
qualifications  when  it  is  deemed 
necessary. 

The  principal  authors  of  this  proposed 
rulemaking  are  Valliere  Cacy.  Mary 
Linda  Ponticelli,  Donna  Webb,  Gregory 
Shoop.  Mona  Schermerhom,  Karl 
Duscher  and  Lois  Mason,  all  of  the 
Division  of  Fluid  Mineral  Leasing, 
Bureau  of  Land  Management,  assisted 
by  the  staff  of  the  Office  of  Legislation 
and  Regulatory  Management,  Bureau  of 
Land  Management. 

It  is  hereby  determined  that  this 
rulemaking  does  not  constitue  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment  and 
that  no  detailed  statement  pursuant  to 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4332(2)(C))  is  required. 

The  Department  of  the  Interior  has 
determined  that  this  document  is  not  a 
major  rule  under  Executive  Order  12291 
and  that  it  will  not  have  a  significant 
economic  effect  on  a  substantial  number 


of  small  entities  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.). 

The  proposed  rulemaking  will  not 
have  an  adverse  effect  on  investment, 
competition,  employment,  productivity 
or  the  ability  of  U.S.  firms  to  compete 
with  foreign  enterprises.  The  changes 
will  affect  all  businesses,  large  and 
small  equally.  In  addition,  the  changes 
should  simplify  and  clarify  the  existing 
regulations,  reducing  the  regulatory 
burden  on  the  public. 

The  information  collection 
requirements  contained  in  this  proposed 
rulemaking  have  been  cleared  by  the 
Office  of  Management  and  Budget  under 
44  U.S.C.  3507  and  assigned  clearance 
numbers  1004-0034. 1004-0038, 1004- 
0065. 1004-0067,  1004-0074.  1004-0134. 
1004-0135. 1004-0136. 1004-0137. 1004- 
0145  and  1004-0132. 

List  of  Subjects 

43  CFR  Part  1820 

Administrative  practice  and 
procedure.  Alaska.  Archives  and 
records.  Public  lands. 

43  CFR  Part  3000 

Public  lands — classification.  Public 
lands — mineral  resources. 

43  CFR  Part  3040 

Oil  and  gas  exploration.  Public 
lands — mineral  resources. 

43  CFR  Part  3100 

Administrative  practice  and 
procedure.  Environmental  protection. 
Mineral  royalties.  Oil  and  gas  reserves. 
Public  lands — classification.  Public 
lands — mineral  resources.  Surety  bonds. 

43  CFR  Part  3110 

Administrative  practice  and 
procedure.  Mineral  royalties.  Oil  and 
gas  exploration.  Oil  and  gas  reserves. 
Public  lands — mineral  resources. 

43  CFR  Part  3120 

Administrative  practice  and 
procedure.  Oil  and  gas  exploration.  Oil 
and  gas  reserves.  Public  lands — mineral 
resources. 

43  CFR  Part  3130 

Alaska,  Government  contracts. 
Mineral  royalties.  Oil  and  gas 
exploration.  Oil  and  gas  reserves.  Public 
lands — mineral  resources,  Reporting  and 
recordkeeping  requirements.  Surety 
bonds. 

43  CFR  Part  3150 

Oil  and  gas  exploration.  Public 
lands — mineral  resources. 


43  CFR  Part  3160 

Environmental  protection. 
Government  contracts.  Mineral 
royalties.  Oil  and  gas  exploration,  Public 
lands — mineral  resources,  Reporting 
requirements. 

43  CFR  Part  3180 

Government  contracts.  Oil  and  gas 
reserves.  Public  lands— mineral 
resources. 

43  CFR  Part  3200 

Environmental  protection,  Geothermal 
energy.  Mineral  royalties.  Public  lands- 
classification.  Public  lands — mineral 
resources,  Surety  bonds. 

43  CFR  Part  3210 

Geothermal  energy.  Public  lands — 
mineral  resources. 

43  CFR  Part  3220 

Geothermal  energy,  Public  lands — 
mineral  resources. 

43  CFR  Part  3240 

Geothermal  energy.  Mineral  royalties, 
Public  lands — mineral  resources.  Water 
resources. 

43  CFR  Part  3250 

Electric  power.  Geothermal  energy. 
Public  lands — mineral  resources. 

43  CFR  Part  3260 

Environmental  protection,  Geothermal 
energy.  Government  contracts.  Public 
lands — mineral  resources.  Reporting  and 
recordkeeping  requirements. 

Under  the  authority  of  the  Mineral 
Leasing  Act  of  1920.  as  amended  and 
supplemented  (30  U.S.C.  181  et  seq.),  the 
Mineral  Leasing  Act  for  Acquired  Lands 
of  1947,  as  amended  (30  U.S.C.  351-359), 
the  Geothermal  Steam  Act  of  1970  (30 
U.S.C.  1001-1025),  the  Federal  Land 
Policy  and  Management  Act  of  1976  (43 
U.S.C.  1701  et  seq.),  the  Alaska  National 
Interest  Lands  Conservation  Act  (16 
U.S.C.  3101  et  seq.),  the  Federal  Property 
and  Administrative  Services  Act  of  1949 
(40  U.S.C.  471  et  seq.),  the  Act  of  May  21, 
1930  (30  U.S.C.  301-306).  the  Omnibus 
Budget  Reconciliation  Act  of  1981  (Pub. 
L.  97-35),  the  Independent  Offices 
Appropriations  Act  of  1952  (31  U.S.C. 
483a),  the  Department  of  the  Interior 
Appropriations  Act,  Fiscal  Year  1981  (42 
U.S.C.  6508).  and  the  Attorney  General's 
Opinion  of  April  2, 1941  (40  Op.  Atty. 
Gen.  41).  it  is  proposed  to  amend:  Part 
1820,  Group  1800,  Subchapter  A;  Parts 
3000,  3040,  Group  3000,  Parts  3100,  3110, 
3120,  3130,  3150.  3160,  3180,  Group  3100, 
and  Paris  3200.  3210.  3220,  3240,  3250, 
3260,  Group  3200,  Subchapter  C:  Chapter 
II  of  Title  43  of  the  Code  of  Federal 
Regulations  as  set  forth  below: 


UM  I 


PART  1820— [AMENDED) 

1. 1  he  authority  citation  for  Part  1820 
continues  to  read; 

Authority:  R.S.  2478;  43  U.S.C.  1201,  unless 

otherwise  noted. 

§  1821.2-3    [Amended) 

2.  Section  1821.2-3fb)  is  amended  by 
removing  the  period  at  the  end  of  the 
section  and  adding  the  phrase  ",  except 
for  drawings  for  the  Simultaneous  Oil 
and  Gas  Program  conducted  under  the 
provisions  of  Subpart  3112  of  this  title 
which  are  established  by  a 
computerized  random  selection,  and 
priorities  for  filings  under  the  provisions 
of  Subpart  3111  of  this  title  for  openings 
of  previously  withdrawn  lands  in 
Alaska  which  also  are  established  by  a 
computerized  random  selection." 

PART  3000— {AMENDED! 

3.  The  authority  citation  for  Part  3000 
is  revised  to  read: 

Authority:  Mineral  Leasing  Act  of  1920.  as 
amended  and  supplemented  (30  U.S.C.  181  et 
seq.).  the  Mineral  Leasing  Act  for  Acquired 
Lands  of  1947.  as  amended  (30  U.S.C  351- 
359).  the  Alaska  National  Interest  Lands 
Conservation  Act  (16  U.S.C.  3101  et  seq).  the 
Federal  Land  Policy  and  Management  Act  of 
1976  (43  use.  1701  et  seq.),  the  Federal 
Property  and  Administrative  Servicei  Act  of 
1949  (40  U.S.C.  471  et  seq).  the  Act  of  May  21. 
1930  (30  U.S.C.  301-306),  the  Omnibus  Budget 
Reconcihation  Act  of  1981  (Pub.  L  97-35),  the 
Independent  Offices  Appropriations  Act  of 
1952  (31  U.S.C  483a).  the  Department  of  the 
Interior  Appropriations  Act.  Fiscal  Year  1981 
(42  U.S.C.  6508).  and  the  Attorney  Generals 
Opinion  of  April  2. 1941  (40  Op.  Atty.  Gen. 
41). 

§  3000.0-5    [Amended] 

4.  Section  3000.0-5  is  amended  by: 

A.  Revising  paragraph  (g)  to  read: 

"(g)  'Public  domain  lands'  means 
lands,  including  mineral  estates,  which 
never  let  the  ownership  of  the  United 
States,  lands  which  were  obtained  by 
the  United  States  in  exchange  for  public 
domain  lands,  lands  which  have 
reverted  to  the  ownership  of  the  United 
States  through  the  operation  of  the 
public  land  laws  and  other  lands 
specifically  identified  by  the  Congress 
as  part  of  the  public  domain. 

B.  Revising  paragraph  (k)  to  read: 

"(k)  'Party  in  interest'  means,  except 
in  Subpart  3112  of  this  title,  a  party  who 
is  or  will  be  vested  with  any  interest 
under  the  lease  as  defined  in  paragraph 
(1)  of  this  section.  No  one  is  a  sole  party 
in  interest  with  respect  to  an 
application,  offer,  competitive  bid  or 
lease  in  which  any  other  party-has  an 
interest.";  and 

C.  Revising  paragraph  (1)  to  read: 


'->''.  i- 


"(1)  'Interest'  means  ownership  in  a 
lease  or  prospective  lease  of  all  or  a 
portion  of  the  record  title,  working 
interest,  operating  rights,  overriding 
royalty,  payments  out  of  production, 
carried  interests,  net  profit  share  or 
similar  instrument  for  participation  in 
the  benefit  derived  from  a  lease.  An 
'interest'  may  be  created  by  direct  or 
indirect  ownership,  including  options, 
fiduciary  obligations,  security  interests 
which  entitle  the  creditor  to  a  present  or 
future  interest,  or  other  agreements  by 
which  one  party  agrees,  or  has  a  duty,  to 
transfer  an  'interest'  to  another  party. 
An  'interest'  may  also  be  estabfished  by 
an  agreement,  plan,  scheme  or 
arrangement  in  existence  at  the  time  of 
submission  of  an  application,  offer, 
competitive  bid  or  request  for  approval 
of  a  transfer  of  record  title  or  of 
operating  rights  (sublease),  which 
results  in  the  transfer  of  an  "interest"  to  a 
party  not  identified  as  holding  an 
"interest"  in  the  application,  offer, 
competitive  bid  or  lease.  "Interest'  does 
not  mean  stock  ownership,  stockholding 
or  stock  control  in  an  application,  offer, 
competitive  bid  or  lease,  except  for 
purposes  of  acreage  limitations  in 
§  3101.2  of  this  title  and  qualifications  of 
lessees  in  Subpart  3102  of  this  title." 
5.  A  new  §  3000.8  is  added  to  read: 

§  3000.8     Management  of  Fedefai  mrr>erals 
from  reserved  minerai  estates. 

Where  nonmineral  public  land 
disposal  statutes  provide  that  in 
conveyances  of  title  all  or  certain 
minerals  shall  be  reserved  to  the  United 
States  together  with  the  right  to  prospect 
for,  mine  and  remove  the  minerals  under 
applicable  law  and  regulations  as  the 
Secretary  may  prescribe,  the  lease  or 
sale,  and  administration  and 
management  of  the  use  of  such  minerals 
shall  be  accomplished  under  the 
regulations  of  groups  3000  arid  3100  of 
this  title.  Such  mineral  estates  include, 
but  are  not  limited  to.  those  that  have 
been  or  will  be  reserved  under  the 
authorities  of  the  Small  Tract  Act  of 
June  1, 1938.  as  amended  (43  U.S.C. 
682(b))  and  the  Federal  Land  Policy  and 
Management  Act  of  1976  (43  U.S.C.  1701 
et  seq.). 

PART  3040— [REMOVEDJ 

6.  Part  3040  is  removed  in  its  entirety. 
PART  3100— [ AMENDED! 

7.  The  authority  citation  for  Part  3100 
is  revised  to  read: 

Authority:  The  Mineral  Leasing  Act  of  1920. 
as  amended  and  supplemented  (30  U.S.C.  181 
et  seq.),  the  Mineral  Leasing  Act  for  Acquired 
Lands  of  1947,  as  amended  (30  U.S.C.  351- 
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359).  the  Federal  Land  Pulicy  and 
Munagemeni  Act  of  1978  (43  U.S.C.  1701  et 
seq).  the  Alaska  National  Interest  Lands 
Conservation  Act  (16  U.S.C.  3101  et  seq.).  the 
Act  of  May  21.  1930  (30  U.S.C.  301-306),  the 
Federal  Property  and  Administrative  Services 
Act  of  1949  (40  use.  471  et  seq).  the 
Omnibus  Budget  Reconciliation  Act  of  1981 
(Pub.  L  97-35),  the  National  Wildlife  Refuge 
Administration  Act  of  1966  (16  U.S.C.  668dd- 
ee).  the  Attorney  General's  Opinion  of  April 
2. 1941  (40  Op.  Alty.  Gen.  41)  and  the 
Independent  Offices  Appropriations  Act  of 
1952  (31  use.  483a). 

§3100.0-3    ( Amended  1 

8.  Section  3100.0-3  is  amended  by: 

A.  Revising  paragraph  (a)(2)(i]  to  read: 

"(i)  Units  of  the  National  Park  System, 
including  lands  withdrawn  by  section 
206  of  the  Alaska  National  Interest 
I^nds  Conservation  Act,  except  as 
provided  in  paragraph  (g)(4)  of  this 
section;"; 

B.  Revising  paragraph  (b)(2)(i)  to  read: 

"(i)  Units  of  the  National  Park  System, 
except  as  provided  in  paragraph  (g)(4)  of 
this  section;";  and 

C.  Amending  paragraph  (e)  by 
inserting  after  the  phrase  "excess  to" 
the  phrase  "or  surplus  by". 

§3100.0-5     (Amended) 

9.  Section  3100.0-5  is  amended  by: 

A.  Amending  paragraph  (a)  by 
revising  the  second  sentence  thereof  to 
read:  "The  operator  may  be  the  lessee, 
holder  of  rights  acquired  by  an  approved 
transfer  of  operating  rights  (sublease)  or 
designated  operator"; 

B.  Amending  paragraph  (d)  by 
removing  the  last  sentence  thereof  in  its 
entirety; 

C.  Revising  paragraph  (e)  to  read: 

"(e)  "Transfer"  means  any  conveyance 
of  an  interest  in  a  lease  by  assignment, 
sublease  or  otherwise.  This  definition 
includes  the  terms:  "Assignment"  which 
means  a  transfer  of  all  or  a  portion  of 
the  lessee's  record  title  interest  in  a 
lease:  and  "sublease"  which  means  a 
transfer  of  a  non-record  title  interest  in  a 
lease,  i.e..  a  transfer  of  operating  rights 
is  normally  a  sublease  and  a  sublease 
also  is  a  subsidiary  arrangement 
between  the  lessee  (sublessor)  and  the 
sublessee,  but  a  sublease  does  not 
include  a  transfer  of  a  purely  financial 
interest,  such  as  overriding  royalty 
interest  or  payment  out  of  production, 
nor  does  it  affect  the  relationship 
imposed  by  a  lease  between  the 
lessee(s)  and  the  United  States." 

D.  Removing  paragraph  (f)  in  its 
entirety; 

E.  Redesignating  paragraphs  (g) 
through  (I)  as  paragraphs  (f]  through  (k), 
respectively;  and 


F.  Amending  newly  designated 
paragraph  (i).  formerly  paragraph  (j),  by 
removing  from  paragraph  (i)(l)  the 
phrase  "drilling  or"  and  by  removing 
from  paragraph  (i)(2)  the  last  sentence 
thereof. 

§3100.2-2    (Amended) 

10.  Section  3100.2-2  is  amended  by 
removing  from  the  last  sentence  thereof 
the  citation  ""30  CFR  221.21"  and 
replacing  it  with  the  citation  ""§  3162.2(a) 
of  this  title." 

§3100.3-1     [Anr>ended| 

11.  Section  3100  3-1  is  amended  by 
revising  the  last  sentence  thereof  to 
read:  ""All  other  lands,  except  those 
lands  set  forth  in  Part  3120  of  this  title, 
shall  be  leased  noncompetitively.  if  at 
all,  to  the  first  qualified  applicant." 

§3100.4-1     [Amended] 

12.  Section  3100.4-l(b)  is  amended  by 
removing  from  where  it  appears  in  the 
opening  paragraph  the  phrase  "notice  or 
option"  and  replacing  it  with  the  phrase 
""notice  of  option". 

§3100.4-3     (Amended) 

13.  Section  3100.4-3  is  amended  by 
removing  from  where  it  appears  in  the 
introductory  paragraph  the  phrase 
"duplicate  statements  "  and  replacing  it 
with  the  phrase  "a  statement"  and  by 
removing  paragraphs  (a)  through  (e)  in 
their  entirety. 

14.  Sections  3101.1-1  and  3101.1-2  are 
revised  to  read: 

§  3101.1-1     Lease  form. 

A  lease  shall  be  issued  only  on  the 
form  approved  by  the  Director. 

§3101.1-2    Surface  use  right*. 

A  lessee  shall  have  the  right  to  use  so 
much  of  the  leased  lands  as  is  necessary 
to  explore  for.  drill  for.  mine,  extract, 
remove  and  dispose  of  all  the  leased 
resource  in  a  leasehold  subject  to: 
Stipulations  attached  to  the  lease: 
restrictions  deriving  from  specific, 
nondiscretionary  statutes:  and  such 
reasonable  measures  as  may  be 
required  by  the  authorized  officer  to 
minimize  adverse  impacts  to  other 
resource  values,  land  uses  or  users  at 
the  time  operations  are  proposed.  To  the 
extent  consistent  with  lease  rights 
granted,  such  reasonable  measures  may 
include,  but  are  not  limited  to. 
modification  to  siting  or  design  of 
facilities,  timing  of  operations,  and 
specification  of  interim  and  final 
reclamation  measures.  At  a  minimum, 
measures  shall  be  deemed  reasonable 
and  consistent  with  lease  rights  granted 
provided  that  they  do  not:  require 
relocation  of  proposed  operations  by 
more  than  200  meters;  require  that 


operations  be  sited  off  the  leasehold;  or 
prohibit  new  surface  disturbing 
operations  for  a  period  in  excess  of  60 
days  in  any  lease  year. 

15.  A  new  §  3101.1-3  is  added  to  read: 

§  3101.1-3     Stipulations  and  information 
notices. 

The  authorized  officer  may  require 
stipulations  as  conditions  of  lease 
issuance.  Stipulations  shall  become  part 
of  the  lease  and  shall  supersede 
inconsistent  provisions  of  the  standard 
lease  form.  A  stipulation  shall  be  subject 
to  waiver  only  if  the  authorized  officer 
determines  that  the  factors  leading  to  its 
use  have  changed  sufficiently  to  make 
the  protection  provided  by  the 
stipulation  no  longer  justified  or  if 
proposed  operations  would  not  cause 
unacceptable  impacts.  In  addition,  if  the 
authorized  officer  determines  that  a 
stipulation  involves  an  issue  of  major 
concern  to  the  public,  waiver  of  such 
stipulation  shall  be  made  subject  to 
appropriate  public  review.  In  such 
cases,  the  stipulation  shall  define  the 
level  of  appropriate  public  review 
required  before  such  stipulation  may  be 
waived.  A  lessee  shall  be  made  aware 
of  or  required  to  indicate  acceptance  of 
stipulations  prior  to  the  issuance  of  a 
lease.  The  authorized  officer  also  may 
attach  information  notices  to  a  lease  at 
the  time  of  lease  issuance  to  convey 
certain  operational,  procedural  or 
administrative  requirements  relative  to 
lease  management  within  the  terms  and 
conditions  of  the  standard  lease  form. 
Information  notices  shall  not  be  a  basis 
for  denial  of  lease  operations.  It  is  not 
necessary  that  a  lessee  be  made  aware 
of  information  notices  prior  to  the 
issuance  of  a  lease. 

§3101.2-1     (Amended) 

16.  Section  3101.2-l(b)  is  amended  by 
removing  from  the  second  sentence 
thereof  all  after  the  word  "Alaska"  and 
replacing  it  with  the  phrase  "begins  at 
the  northeast  corner  of  the  Tetlin 
National  Wildlife  Refuge  as  established 
on  December  2, 1980  (16  U.S.C.  668dd 
note),  at  a  point  on  the  boundary 
between  the  United  States  and  Canada, 
then  northwesterly  along  the  northern 
boundary  of  the  refuge  to  the  left  limit  of 
the  Tanana  River  (63'9'38'  north 
latitude.  143*20'52'  west  longitude),  then 
westerly  along  the  left  limit  of  the 
Tanana  River  to  the  confluence  of  the 
Tanana  and  Yukon  Rivers,  and  then 
along  the  left  limit  of  the  Yukon  River 
from  said  confluence  to  its  principal 
southern  mouth." 
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§3101.2-3    [Amended] 

17.  Section  3101.2-3  is  amended  by 
adding  at  the  end  thereof  a  new 
sentence  to  read: 

"Acreage  subject  to  offers  to  lease, 
overriding  royalties  and  payments  out  of 
production  shall  not  be  included  in 
computing  accountable  acreage." 

§3101.3-2    (Amended! 

18.  Section  3101.3-2  is  amended  by 
removing  from  where  it  appears  the 
word  "noncompetitive". 

§3102.1     (AmendedJ 

19.  Section  3102.1  is  amended  by 
removing  from  where  it  appears  at  the 
beginning  of  the  section  the  word 
"Leases"  and  replacing  it  with  the 
phrase  "leases  or  interests  therein". 

20.  Section  3102.2  is  revised  to  read: 

§3102.2    Aliens. 

Leases  or  interests  therein  may  be 
acquired  and  held  by  aliens  only 
through  stock  ownership,  holding  or 
control  in  a  present  or  potential  lessee 
that  is  incorporated  under  the  laws  of 
the  United  States  or  of  any  State  or 
territory  thereof,  and  only  if  the  laws, 
customs  oM-egulations  of  their  country 
do  not  deriy  similar  or  like  privileges  to 
citizens  or  corporations  of  the  United 
States.  If  it  is  determined  that  a  country 
has  denied  similar  or  like  privileges  to 
citizens  or  corporations  of  the  United 
States,  it  would  be  placed  on  a  list 
available  from  any  Bureau  of  Land 
Management  State  office. 

§3102.3    (Amended] 

21.  Section  3102.3  is  amended  by 
adding  a  new  sentence  at  the  end 
thereof  to  read:  ""Such  legal  guardians  or 
trustees  shall  be  citizens  of  the  United 
States  or  otherwise  meet  the  provisions 
of  §3102.1  of  this  title." 

22.  Section  3102.4  is  revised  to  read: 

§3102.4    signature. 

(a)  The  original  of  an  offer, 
application  or  competitive  bid  shall  be 
holographically  (manually)  signed  in  ink 
and  dated  by  the  present  or  potential 
lessee  or  by  anyone  authorized  in 
accordance  with  §  3102.6  of  this  title  to 
sign  on  behalf  of  the  present  or  potential 
lessee,  except  that  simultaneous  offer 
forms  filed  under  Subpart  3112  of  this 
title  shall  only  be  signed  by  the  offeror 
or  his/her  qualified  attorney-in-fact.  The 
failure  to  date  a  non-competitive  offer 
signature  shall  not  make  such  an  offer 
unacceptable. 

(b)  A  transfer  of  record  title  or  of 
operating  rights  (subleases),  as  required 
by  section  30(a)  of  the  act.  shall  be 
holographically  (manually)  signed  and 
dated  in  triplicate  by  the  transferor,  or 


anyone  authorized  to  sign  on  behalf  of 
the  transferor. 

(c)  A  request  for  approval  of  a 
transfer  executed  by  the  transferee  to 
the  benefit  of  the  transferor,  as  provided 
in  §  3102.4(b)  of  this  title,  shall  be 
submitted  in  triplicate  original:  however, 
a  transferee,  or  anyone  authorized  to 
sign  on  his/her  behalf,  shall  be  required 
to  holographically  (manually)  sign  and 
date  only  1  original  request  for  approval 
of  a  transfer. 

(d)  Documents  signed  by  any  party 
other  than  the  present  or  potential 
lessee  shall  be  rendered  in  a  manner  to 
reveal  the  name  of  the  present  or 
potential  lessee,  the  name  of  the 
signatory  and  their  relationship. 
Simultaneous  lease  offers  filed  under 
Subpart  3112  of  this  title  shall  be  signed 
only  by  the  potential  lessee  or  his/her 
qualified  attorney-in-fact.  For 
documents  filed  on  behalf  of  a 
corporation,  association  or  partnership, 
any  third  party  signatory  that  is  not  a 
member  of  the  organization  that 
constitutes  the  present  or  potential 
lessee  shall  describe  his/her 
relationship  to  the  present  or  potential 
lessee.  A  signatory  who  is  a  member  of 
the  organization  that  constitutes  the 
present  or  potential  lessee  (e.g..  officer 
of  a  corporation,  partner  of  a 
partnership,  etc.)  may  be  requested  by 
the  authorized  officer  to  clarify  his/her 
relationship,  when  the  relationship  is 
not  shown  on  the  documents  filed. 

(e)  Submission  of  a  qualification 
number  does  not  meet  the  requirements 
of  paragraph  (d)  of  this  section  or  of 
§31ia2-l(c)  of  this  title. 

(f)  Machine  or  stamped  signatures 
shall  not  be  used. 

23.  Section  3102.5  is  revised  and 
§§3102.5-1,  3102.5-2  and  3102.5-3  are 
added  to  read: 

§  3102.5     Compliance,  certification  of 
compliance  and  evidence. 

§3102.5-1     Compliance. 

The  act  requires  that  all  parties, 
including  corporations,  and  all  members 
of  associations,  including  partnerships 
of  all  types,  who  actually  or  potentially 
own,  hold  or  control  an  interest  in  a 
lease  or  prospective  lease  shall,  without 
exception,  be  qualified.  Compliance 
means  that  the  lessee,  potential  lessee 
and  all  such  parties  (as  defined  in 
§  3000.0-5(k))  are: 

(a)  Citizens  of  the  United  States  or 
qualified  alien  stockholders  in  a 
domestic  corporation  (See  §  3102.2); 

(b)  In  compliance  with  the  Federal 
acreage  limitations  [See  §  3101.2); 

(c)  Not  minors  (See  §  3102-3), 

(d)  Not  participants  in  any  agreement, 
scheme,  plan  or  arrangement  prohibited 


in  relation  to  simultaneous  oil  and  gas 
leasing  (See  §  3112.3(g));  and 

(e)  Except  for  an  assignment  or 
transfer  under  section  3106  of  this  title. 
in  compliance  with  section  2(a)(2)(A)  of 
the  act  in  which  case  the  signature  on 
an  offer  or  lease  constitutes  evidence  of 
compliance.  A  least  issued  to  any  entity 
in  violation  of  this  paragraph  (e)  shall  be 
subject  to  the  cancellation  provisions  of 
§  3108.3  of  this  title.  The  term  "entity"  is 
defined  at  §  3400.0-5{rr)  of  this  title. 

§  3102.5-2    Certification  of  compliance. 

Any  party(s)  seeking  to  obtain  an 
interest  in  a  lease  shall  certify  it  is  in 
compliance  with  the  act  as  set  forth  in 
§  3102.5-1  of  this  title.  A  party(s)  that  is 
a  corporation  or  publicly  traded 
association,  including  a  publicly  traded 
partnership,  shall  certify  that  constituent 
members  of  the  corporation,  association 
or  partnership  holding  or  controlling 
more  than  10  percent  of  the  instruments 
of  ownership  of  the  corporation, 
association  or  partnership  are  in 
compliance  with  the  act. 

§3102.5-3    Evidence. 

Submission  of  an  offer,  application, 
competitive  bid  or  request  for  approval 
of  a  transfer  of  record  title  or  of 
operating  rights  (sublease)  constitutes 
certification  of  compliance.  Documents 
may  be  submitted  by  an  attorney-in-fact 
where  the  provisions  of  §  3102.6-2  of 
this  title  are  met  or  by  an  agent  where 
the  provisions  of  §  3102.6-3  of  this  title 
are  met.  The  authorized  officer  may 
demand  at  any  time  from  any  party 
holding  or  seeking  to  hold  an  interest  in 
a  lease  further  evidence  of  compliance 
and  qualification.  Failure  to  comply  with 
the  demand  of  the  authorized  officer 
shall  result  in  rejection  or  cancellation 
of  any  interest. 

24.  New  §§  3102.6,  3102.6-1.  3102.6-2, 
3102.6-3,  and  3102.6-4  are  added  to  read: 

§  3102.6    Attomey-in-fact/ayent 

§3102.6-1    Authorization. 

An  attorney-in-fact  qualified  under 
§  3102.6-2  of  this  title  may  sign  an  offer, 
application,  competitive  bid,  transfer  of 
record  title  or  of  operating  rights 
(sublease),  request  for  approval  of  a 
transfer  or  any  other  leasing  action.  An 
agent  qualified  under  §  3102.6-3  of  this 
title  may  sign  any  leasing  action,  except 
he/she  shall  not  sign  a  simultaneous 
lease  offer  field  under  subpart  3112  of 
this  title  or  a  competitive  bid  filed  under 
subpart  3120  of  this  title. 
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§3102  6-2     Quallftcation  of  atto<T»ey-4rv 
fact. 

A  person  i^walifie*  «s  an  at»om«?y-in- 
fact  for  the  purposes  (rf  (.roup  3100  of 
this  title  if  the  powpr  of  at'ompy: 

(h)  Expressly  provides  tiwi  the 
Httorrwy-in  fatt  is  aiung  ihe  povwer  of 
attorney  shall  act  only  on  iH.-h^f  of  the 
prixicipiii  when  lalun^  any  of  the  actions 
described  in  5  31Q2.&-1  of  this  Utk  on 
the  principal's  behalf  to  the  exclusion  of 
the  attorney-in-fact  and  all  other 
persons:  and 

(b)  Expressly  authorizes  the  attorney- 
in-fact  to  execute  documents  on  behalf 
of  principal:  and 

(c)  Buids  the  principal  to 
representations  made  on  his/her  behalf 
by  the  attorney  in  fact  under  the  power 
of  attorney  and  waives  any  and  all 
defenses  which  may  be  available  to 
contest,  negate  or  disaffirm  the  actions 
of  the  attorney-in-fact  under  such  power 
of  attorney. 

§3102.&-3     Ouaiiftcation  of  agent 

A  person  qualifies  as  an  aferit  for  the 
purposes  of  Ciroup  3100  of  thu*  title  if  Ihe 
agent  agreement: 

(a)  Expressly  provides  authority  for 
the  agent  to  execute  and  file  lease 
documents  as  provided  in  f  3102.6-1  of 
this  title  on  behalf  of  the  potential 
lessee;  and 

(b)  Expressly  provides  anthority  to 
execute  all  statements  of  interests  and 
holdmgs  and  other  statements  required 
by  the  act  of  ihe  reflations  on  b«.'half  of 
the  potential  lessee;  ami 

|c)  Binds  the  potential  lessee  to 
representation  on  his/her  behalf  and 
waives  any  and  all  defenses  to  contest, 
disaffirm  ur  negate  the  actions  taken  by 
the  agent  under  the  agreement. 

(j  3102. ft-4    Docvitnent  submission. 

In  ordLT  to  vx'nfy  compliance  with  this 
section,  a  copy  of  the  power  of  attorney 
or  of  an  agency  agreement  shall  be 
submitted  upon  demand  io  the 
authorized  officer  in  accordance  with 
the  provision.s  of  §  3102.&-3  of  this  title. 

^  3103.1-2     [Amended] 

25.  Section  3103.1-2  is  amended  by: 

A.  Amending  paragraph  (a)(1)  by 
removing  from  where  it  appears  the 
phrase  "applications  for  approval  of  an 
instrument  of  and  replacing  it  with  the 
phrase  "requests  for  approval  of  a";  and 

B.  Anvending  paragraph  (aH2)  by 
adding  at  the  end  thereof  a  sentence  to 
read:  "The  address  for  the  Service  office 
designated  for  receiving  rental  payments 
is:  Minerals  Management  Service, 
Royally  Management  Program/ BRASS. 
Box  5640,  Denver,  Colorado  80217." 

§3103.2-1     (AMwnded) 

26.  Section  3103.2-1  is  amended  by: 


A.  Revising  the  title  to  read: 
§3103.2-1     Advance  rental  requir«ro«n(s. 

B.  Amcmiin^  t>«ir<i>^rtpti  lUj  li> 
removing  where  it  ap^^ars  ibe  word 
"application  "  anJ  rrpldunt.;  it  with  the 
phrase  '  siinLilttiin'<Mi«.  lenst-  offer". 

27.  Section  Jiai..i-.^  inlru»luctory  text 
and  paia>;r.ipij3  (a)  through  (i)  are 
revised  Ui  read 
§3103.2-2    Annual  rental  payKWOIs. 

Rental*  shall  be  paid  on  or  before  the 
anniversary  date  A  full  year's  rental 
shall  be  subcaitted  even  when  less  than 
a  full  year  remains  in  thf  i«-ase  term. 
except  as  pfAidtnl  in  S  JlLW.+-2(d)  of 
this  title.  Failure  to  make  timely 
payment  shall  cause  a  lease  to  terminate 
automaln-aliy  by  operation  of  law  If  the 
desixnaletl  .Service  office  is  mil  opi-n  on 
the  aiimvtTsary  date,  paymrnt  receivp<i 
or  postmarked  on  the  next  day  the 
designated  Service  office  is  open  to  the 
public  shall  l>e  deemed  to  be  timely 
filed.  Payments  made  to  an  iiiipmper 
BI^  or  Service  office  .^hall  be  n-tumed 
and  shall  not  be  forwardnl  to  the 
designated  Sei"vicf  office  Kenlal  shall 
be  payable  at  the  foiiowiajj  rates: 

(a)  Aa  anrRial  rent<ii  of  $1  per  acre  or 
fraction  titereuf  for  parii  nf  the  first  5 
lease  years  and  an  annual  rental  of  $3 
per  acre  or  frai.tiuii  thereof  for  each 
remaining  lease  year  for  leases  issued 
under  subpart  3112  of  this  title: 

(b)  An  aniuial  rental  of  Si  per  acre  or 
fraction  th^-reof  for  leases  issued  under 
subpart  3111  iA  this  title: 

(c)  An  annual  rental  of  $2  per  acre  or 
fraction  thereof  for  competitive  leases; 

(d)  if  subsequent  to  lease  issuance,  all 
or  part  of  a  noncompetitive  leasehold  is 
determioed  to  be  within  a  known 
geological  structure  outside  of  Alaska, 
or  a  favorable  petroleum  geological 
province  in  Alaska,  annual  rental  of  the 
entire  lease  shall  be  $2  per  acre  or 
fraction  thereof  beginning  with  the  first 
lease  year  after  the  expiration  of  a  30- 
day  notice  to  the  lessee  of  such 
determination; 

(e)  An  annual  rental  of  $2  per  acre  or 
fraction  thereof  for  exchange  or  renewal 
leases  issued  on  or  after  August  2Z  1983; 

(0  An  annual  rental  of  $1  per  acre  or 
fraction  thereof  for  noncompetitive 
leases  issued  in  any  other  way 
subsequent  to  the  effective  date  of  this 
regulation; 

(g)  Rental  shall  not  be  due  on  acreage 
for  which  royalty  or  minimum  royalty  is 
being  paid; 

(h)  "The  annual  rental  for  leases  issued 
prior  to  the  effective  date  of  this 
regulation  is  that  established  in  the 
lease: 

(i)  On  lands  within  a  noncompetitive 
lease  committed  to  an  approved 
cooperative  or  unit  plan  which  includes 


a  well  capable  of  productoK  oil  or  gas 
and  contains  a  geaeral  provision  for 
allocation  of  production,  the  rental 
described  for  the  respective  lease  in  this 
section  shall  apply  to  the  acreage  not 
within  a  participating  area: 

§3103.3-1    (Amended) 

28.  Section  3103.3-1  is  amended  by: 

A.  Amending  paragraph  (b)  by 
removing  from  where  it  appears  the 
citation  "30  CFR  221,  'Oil  and  Gas 
Operating  Regulations.'  "  and  replacing 
it  with  the  citation  "30  CFR  Pari  206."; 
and 

B.  Amending  parajtraphs  fc)  and  |d) 
by  removing  from  w  here  it  appears  the 
word  "Secretary'  and  replacing  it  with 
the  phrase  "Du-ector.  Minerals 
Management  Service ";  and 

C.  Adding  a  new  paragraph  (f)  to  read: 

"(f)  Upon  application,  certain  leases 
shall  be  entitled  to  a  royalty  rate 
limitation  of  12'/^  percent  under  specific 
provisions  of  the  Act  of  August  B,  1946 
(30  U.S.C.  226c)." 

29.  Section  3103  3-3  is  revised  to  read: 

§3103  3-3     UmRatlon  on  overriding 
royaNies.  peyfT»enta  out  ot  productior  and 
simtor  Interests  and  ■rraogements. 

An  ngrermcnt  cn-ating  overriding 
royalties,  carried  interests,  net  profit 
interests,  payments  out  of  production  or 
such  similar  payments,  arrangements  or 
interests  of  oil  or  gas  which,  when 
added  to  orerriding  royalties,  carried 
interests,  net  profit  interests,  payments 
out  of  production  or  such  similar 
payments,  arrangements  or  interests 
previously  created  and  to  the  royalty 
payable  to  the  United  States,  aggregate 
in  excess  of  17  Vi  percent  may  be 
suspended  by  the  Secretary  at  any  time 
upon  a  determination  that  the  excess 
constitutes  a  burden  on  lease  operations 
to  the  extent  that  proper  and  timely 
development  may  be  retarded,  or 
continued  operation  of  the  lease 
impaired,  or  premature  abandomoent  of 
the  wells  caused.  A  request  to  the 
Secretary  for  a  suspension  of  any 
agreement  creating  payments,  interests 
or  arrangmcnts  under  this  section  may 
be  made  independently  of  a  waiver, 
suspension  or  reduction  applied  for 
under  f  3103.4  of  this  title.  An 
application  for  a  waiver,  suspension  or 
reduction  of  royalty  under  §  3103.4-1  of 
this  title  shall  include  agreements  of  the 
holders  of  a  reduction  of  all  royalties  or 
such  similar  payments  that  may  accrue 
from  interests  or  arrangements  created 
from  the  lease-hold  to  an  aggregate  not 
in  excess  of  one-half  of  the  royalties,  as 
may  be  approved  for  reduction  by  the 
authorized  officer,  due  to  the  United 
States.  The  limitations  in  this  section 


shall  apply  separately  to  any  zone  or 
portion  of  a  lease  segregated  for 
computing  royalty  due  the  United  States. 

§3103.4-1    [Amended! 
30.  Section  3103.4-1  is  amended  by: 

A.  Amending  paragraph  (b)(1)  by 
removing  from  where  it  appears  the 
phrase  "in  triplicate"  and  by  removing 
from  where  it  appears  in  the  second 
sentence  thereof  the  phrase  "the  proper 
BLM  office  name,  the  name  of  the  record 
title  holder  and  operator  or  sub-lessee," 
and  replacing  it  with  the  phrase  "the 
name  of  the  record  title  holderfs), 
operafor(s)  or  sublessee(s). ";  and 

B.  Amending  paragraph  (c)  by 
removing  from  where  it  appears  in  the 
second  sentence  the  phrase  "royalties  or 
payments  out  of  production"  and 
replacing  it  with  the  phrase  "overriding 
royalties,  carried  interests,  net  profit 
interests,  payment  out  of  production  or 
such  similar  interests,  arrangements  or 
payment  created"  and  by  removing  from 
where  it  appears  in  the  third  sentence 
the  word  "royalties"  and  replacing  it 
with  the  phrase  "royalties  or  such 
similar  payments  that  may  accrue  from 
interests  or  arrangements  created". 

31.  Section  3103.4-2  is  revised  to  read: 

§3103.4-2    Suspension  of  operations  and/ 
or  production. 

(a)  A  suspension  of  operations  and 
production  may  be  directed  or 
consented  to  by  the  authorized  officer 
only  in  the  interest  of  conservation  of 
natural  resources.  A  suspension  of 
operations  or  a  suspension  of  production 
may  be  directed  or  consented  to  by  the 
authorized  officer  in  cases  where  the 
lessee  is  prevented  from  operating  on 
the  lease  or  producing  from  the  lease, 
despite  the  exercise  of  due  care  and 
diligence,  by  reason  of  force  majeure, 
that  is,  by  matters  beyond  the 
reasonable  control  of  the  lessee. 
Applications  for  any  suspension  shall  be 
filed  in  the  proper  BLM  office.  Complete 
information  showing  the  necessity  of 
such  relief  shall  be  furnished. 

(b)  The  term  of  any  lease  shall  be 
extended  by  adding  thereto  the  period  of 
any  suspension,  and  no  lease  shall  be 
deemed  to  expire  during  any 
suspension. 

(c)  A  suspension  shall  take  effect  as  of 
the  time  specified  in  the  direction  or 
assent  of  the  authorized  officer. 

(d)  Rental  and  minimum  royalty 
payments  shall  be  suspended  during  any 
period  of  suspension  of  all  operations 
and  production  directed  or  assented  to 
by  the  authorized  officer  beginning  with 
the  first  day  of  the  lease  month  in  which 
the  suspension  of  operations  and 
production  becomes  effective,  or  if  the 
suspension  of  operations  and  production 


becomes  effective  on  any  date  other 
than  the  first  day  of  a  lease  month, 
beginning  with  the  first  day  of  the  lease 
month  following  such  effective  date. 
Rental  and  minimum  royalty  payments 
shall  resume  on  the  first  day  of  the  lease 
month  in  which  the  suspension  of 
operations  and  production  is  terminated. 
Where  rentals  are  creditable  against 
royalties  and  have  been  paid  in 
advance,  proper  credit  shall  be  allowed 
on  the  next  rental  or  royalty  due  under 
the  terms  of  the  lease. 

(e)  Where  all  operations  and 
production  are  suspended  on  a  lease  on 
which  there  is  a  well  capable  of 
producing  in  paying  quantities  and  the 
authorized  officer  approves  resumption 
of  operations  and  production,  such 
resumption  shall  be  regarded  as 
terminating  the  suspension,  including 
the  suspension  of  rental  and  minimum 
royalty  payments,  as  provided  in 
paragraph  (d)  of  this  section. 

(f)  The  relief  authorized  under  this 
section  also  may  be  obtained  for  any 
lease  included  within  an  approved  unit 
or  cooperative  plan  of  development  and 
operation.  Unit  or  cooperative  plan 
obligations  shall  not  be  suspended  by 
relief  obtained  under  this  section  but 
shall  be  suspended  only  in  accordance 
with  the  terms  and  conditions  of  the 
specific  unit  or  cooperative  plan, 

§3104.1    (Amended] 

32.  Section  3104.1(a)  is  amended  by 
removing  from  the  end  thereof  the 
phrase  "bond  as  described  in  this 
subpart."  and  replacing  if  with  the 
phrase  "bond,  conditioned  upon 
compliance  with  all  of  the  terms  and 
conditions  of  the  entire  Iea8ehold(s) 
covered  by  the  bond,  as  described  in 
this  subpart." 

§  3104.3    (Amended] 

33.  Section  3104.3(b)  is  amended  by 
removing  from  the  end  thereof  the 
phrase  "or  operations  nationwide."  and 
replacing  it  with  the  phrase  "and 
operations  nationwide." 

34.  Section  3104.6  is  revised  to  read: 

§3104.6    Where  filed  and  number  of    /?— 
copies. 

All  bonds  shall  be  filed  in  the  proper 
BLM  office  on  a  current  form  approved 
by  the  Director.  A  single  copy  executed 
by  the  principal  or,  in  the  case  of  surety 
bonds,  by  both  the  principal  and  an 
acceptable  surety  is  sufficient.  Any 
earlier  editions  of  the  current  form  are 
obsolete  and  unacceptable  for  filing.  For 
purposes  of  §  §  3104.2  and  3104.3  of  this 
title,  bonds  or  bond  riders  shall  be  filed 
in  the  Bureau  State  office  having 
jurisdiction  of  the  lease  or  operations 
covered  by  the  bond  or  rider. 


Nationwide  bonds  may  be  filed  in  any 
Bureau  State  office  (See  §  1821.2-1).  A 
replacement  bond  or  rider  to  a 
nationwide  bond  shall  be  filed  in  the 
same  Bureau  State  office  as  was  the 
original  nationwide  bond. 

§3104.7    (Amended] 
35.  Section  3104.7  is  amended  by: 

A.  Revising  paragraph  (b)  to  read: 

"(b)  After  default,  where  the 
obligation  in  default  equals  or  is  less 
than  the  face  amount  of  the  surety  or 
personal  bond(s),  the  principal  shall 
either  post  a  new  bond  or  restore  the 
existing  bond(s)  to  the  amount 
previously  held  or  a  larger  amount  as 
determined  by  the  authorized  officer, 
within  6  months  after  notice  or  such 
shorter  period  of  time  as  may  be  set  by 
the  authorized  officer.  In  lieu  thereof, 
the  principal  may  within  that  time  file 
separate  or  substitute  bonds  for  each 
lease  covered  by  the  deficient  bond(s). 
Failure  to  comply  with  these 
requirements  shall  subject  all  leases 
covered  by  the  deficient  bond(s)  to 
cancellation.";  and 

B.  Adding  a  new  paragraph  (c)  to 
read: 

"(c)  After  default,  where  the 
obligation  incurred  exceeds  the  face 
amount  of  the  surety  or  personal 
bond(s),  the  principal  shall  make  full 
payment  to  the  United  States  for  all 
obligations  incurred  that  are  in  excess  of 
the  face  amount  of  the  surety  or 
personal  bond(s)  and  shall  post  a  new 
bond  in  the  amount  previously  held  or  in 
such  larger  amount  as  determined  by  the 
authorized  officer,  within  6  months  after 
notice  or  such  shorter  period  of  time  as 
may  be  set  by  the  authorized  officer 
Failure  to  comply  with  these 
requirements  shall  subject  all  leases 
covered  by  the  previous  bond(s)  to 
cancellation." 

36.  Section  3105  2-3  is  revised  to  read: 

§3105.2-3    Requirements. 

(a)  The  communitization  or  drilling 
agreement  shall  describe  the  separate 
tracts  comprising  the  drilling  or  spacing 
unit,  shall  show  the  apportionment  of 
the  production  or  royalties  to  the  several 
parties  and  the  name  of  the  operator, 
and  shall  contain  adequate  provisions 
for  the  protection  of  the  interests  of  the 
United  States.  The  agreement  shall  be 
signed  by  or  on  behalf  of  all  necessary 
parties  and  shall  be  effective  as  to  the 
involved  Federal  lease(s)  only  if 
approved  by  the  authorized  officer. 

(b)  A  communitization  agreement  filed 
with  the  authorized  officer  for  approval 
after  the  Federal  lease(s)  that  is  the 
subject  of  the  agreement  was  due  to 
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expire  loay  b«  appfuvfd  only  if  it  ia  filed 
before  th«  Bureau  has  given  notice  to 
the  public  that  the  suUject  Lands  are 
availablt:  for  1pii.s«.  No  (:(imn)iMiitu<ilion 
agreemeat  siiM  lie  ap(>n>ve<i  with 
respect  to  lands  whicb  iinve  btt-n 
subsequently  leased  to  a  difftTcnt 
lessee.  The  original  agrf  f,WM'n<  nt'«>T}  not 
be  on  the  form  rftjiurtii  ftr  .ippmval  by 
the  Bureau,  but  may  be  uxy  afpvameat 
between  the  lessee(s)  and  operatar^s). 
such  as  an  operating  agrf^ement. 
evidencing  the  intent  of  the  partiea  to 
combine,  and  having  the  effect  of 
combining,  their  leases  or  interests  for 
operational  purpose&. 

(c)  If  the  agreement  that  combined 
such  leases  or  interests  is  other  than  a 
formal  comxnunitizalion  agreemei>t 
acceptable  fur  fllmg  and  approval  as 
such,  the  parties  skali  submit  such  an 
agreement  in  proper  form,  which,  if 
submitted  and  approved,  shall  be 
effective  as  of  the  date  uf  the  earlier 
agreement  between  the  parties  that 
combined  their  leases  or  interests  or  as 
of  the  date  of  the  onset  of  production 
from  the  communitized  formation, 
whichever  is  earlier. 

(d)  Approved  communitiration 
agreements  are  considered  eft^tive 
from  the  date  of  the  agreeinent  or  fron 
the  date  of  the  onset  of  prodactioo  from 
the  communitized  fonnation.  whichever 
is  earber.  except  when  the  spacing  unit 
is  force  pooled  by  Slatp  order  after  the 
date  oi  first  sale.  Lheri  the  effective  date 
of  the  agreement  naay  be  the  effective 
date  of  the  order.  Execution  by,  or  on 
behalf  of,  alJ  necessary  parties  to  a 
communitization  ayrwrnent  covenng  a 
Federal  k>ase  .shall  pretiede  the 
expiration  of  that  lease  m  order  to 
confer  the  benefits  of  the  agreement 
upon  it.  Generally,  a  les.see  should  file  a 
communitization  agreement  for  appnjval 
by  the  authorized  officer  as  soon  as  the 
agreement  has  been  signed  by.  or  on 
behalf  of,  all  necessary  parties. 

(e)  The  public  interest  requirement  for 
an  approved  coramunitizatinn 
agreement  shall  be  satisfied  only  if  the 
well  dedicated  thereto  has  been 
completed  for  production  in  the 
communiti2ed  formation  at  the  time  the 
agreement  is  approved  or.  if  not.  that  the 
operator  thereafter  coBuneoces  and/ or 
diligently  continues  driUtag  operations 
to  a  depth  sufficieat  to  lest  the 
communitized  fonnation.  If  an 
application  is  received  for  voluntary 
termination  uf  a  cuoununitization 
agreement  during  its  fixed  term  or  such 
an  agreement  autumatvcally  expires  at 
the  end  of  its  fixed  term  without  the 
public  interest  requirement  having  bren 
satisfied,  the  approval  uf  that  agrt>ement 
by  the  authorized  officer  shall  be  invalid 


and  i*o  Federal  U»a«e  shuil  be  eligibie  for 
extensKiB  ttotUv  §  ;iin7  4  of  this  title 

37.  A  iM;w  section  31U5.t>  is  »ided  to 
read: 

5  J105.8    ConsoJIdafton  ot  lease*. 

Con.solidiiliiui  uf  lu.uieii  may  be 
approved  by  the  aulburized  officer  if  it 
is  detennuu'd  that  there  is  sufficient 
justiHcatioB  and  it  is  in  the  public 
interest  Ead\  application  for 
consolidation  uf  leases  shall  be 
considered  on  its  own  merits.  Leases  to 
different  lessees  for  different  terms, 
rental  and  royalty  rales,  and  those 
containing  provisions  required  by  law 
that  cannot  be  reconciled,  shall  not  be 
consolidated.  The  effective  date  of  a 
consolidated  lease  shall  be  that  oi  the 
oldest  lease  involved  m  the 
consolidation. 

3a  Subpart  310*  is  revised  to  read; 

Subpart  3K)6 — Tr»o««er»  try  Assignment, 
Sublease  or  Ott»€rw*»e 

31Q8.1  Trtuuivrs.  ){e{ien*l. 

3106.2  QuaixficdliuDS  of  transferees. 

3106.3  Filing  fees. 

3106.4  Forms. 

3106.4-1    Transfers  of  record  title  and  of 

opefuhnx  nj?ht«  {«ubte«»P«) 
3 1 06.4-2     TrMM  {ers  ot  oi  her  mterests, 

incJiahfiK  rojralty  nteresta  and 

productioa  paymenlB. 
3106.4-3     Mass  transfers. 

3106.5  Description  of  lan<is. 

3106.6  Bands. 

3106.6-1  Lessee's  dpoeral  lease  bond. 

3106.6-2  Offeriitor  t  bonxi 

3106.6-3  Statewide/nationwide  bond. 

3106.7  Approval  of  transfer. 
3106.7-1  Faihn*  to  qualify. 
3106.7-2  Continuing;  resporwibiTlty. 
3106.7-3  Lease  sccimnl  stHtos. 
3106.7-4  Effective  dste  of  tninjfer. 
3106.7-5  Effect  of  transfer. 

3106.8  Other  types  of  transfers. 
3106.8-1  Heirs  and  devisees 
3106.8-2  Change  of  name. 
3106.8-3  Corporate  merger. 

Subpart  3106— Transfers  by 
Assignment,  Sublease  or  Otherwise 

9  3106.1     Transfers  general 

(a)  Leases  may  be  transferred  by 
assignment  or  sublease  as  to  all  or  part 
tof  the  acreage  in  the  lease  or  as  to  either 
a  divided  or  undivided  interest  therein. 
An  assignmrnt  of  a  separate  zone  or 
deposit  or  of  part  of  a  legid  subdivision 
shall  be  chsapproved  unless  the 
necessity  of  the  assiKTiment  is 
establialKd  and  it  is  determinrd  that 
such  assignment  is  in  the  best  interest  of 
the  United  States.  Tht  ri«ht8  df  ibe 
transferee  to  a  lease  or  an  interest 
therein  shall  not  be  rei-o«naed  t>y  tlie 
Depffliment  untii  the  transf**  Iws  fieen 
approved  by  the  authonzed  officer  A 


transftT  may  be  withdrawn  in  writing, 
signed  by  the  transferor  and  tht* 
transferee,  if  the  transfer  has  rvot  been 
approved  by  the  authorized  officer.  A 
request  for  approval  of  a  transfer  of  a 
lease  or  interest  in  a  fease  shall  be  filed 
within  90  deys  from  the  date  of  its 
execution.  The  90  day  filing  period  shall 
begin  on  the  date  the  transferor  signs 
and  dates  the  transfer.  Transfers  filed 
af^er  the  901h  day  may  be  approved 
prtrvided  the  transferor  and  transferee 
state  to  the  proper  BLM  office  that  the 
transfer  is  still  in  force  and  provided 
that  no  mtervpning  transfer(s)  involving 
all  or  part  of  the  inferest(s)  being 
transferred  has  been  filed  for  approval. 
A  transfer  of  production  payments  or 
overriding  royalty  or  other  similar 
payments,  arrangements  or  interests 
shaff  be  filed  in  the  proper  BLM  office 
but  shaQ  not  require  approval. 

(b)  No  transfer  of  an  offer  to  lease  or 
interest  in  a  lease  shall  be  approved 
prior  to  the  issuance  of  the  lease.  No 
agreement  or  option  to  transfer  a 
simultaneous  oil  and  gas  lease  or 
interest  therein  shaD  be  made  or  given 
prior  to  the  issuance  date  of  the  lease  or 
60  days  from  the  date  of  posting  of 
selection,  whichever  comes  first.  The 
existcace  of  soch  a  prior  agreenient  or 
option  shall  result  in  disapproval  of  the 
subsequent  transfer 

§  3106.2    Qualifications  ol  transterees. 
Transferees  hhail  Qiniply  with  the 
provisions  of  Subpart  31U2  of  this  title 
and  post  any  bond  that  may  be  required. 

§  3106.3    Ffltnfl  fees. 

Each  transfer  of  record  tide  or  of 
operating  rights  (sublease]  for  eax;h 
lease,  when  filed,  shall  be  accompanied 
by  a  nonrefundable  filing  fee  of  $25. 
Each  transfer  of  royalty  interest, 
payment  out  of  production  or  similar 
payment,  arrangement  or  interest  shall 
be  accompanied  by  a  nonrefundable 
filing  fee  of  $:^  for  each  such  transfer 
for  each  lease.  A  transfer  not 
accompanied  by  the  required  filing  fee 
shall  not  be  accepted  and  shall  be 
returned. 

5  3106  4     Fofms. 

§  3104.4-1     Tranatsrs  o<  record  tltt*  and  o4 
operating  rights  (suMaaaes). 

Each  rr.HHsffr  lif  r»M  i>rfi  title  or  of  an 
operatitig  njtht  (^ih)ea«w')  shall  be  filed 
with  the  pn-iper  B1A4  offK,*'  on  a  current 
form  8ppn)Vf^  by  the  Director  or  exact 
repirodwtKms  i?f  the  front  and  bark  of 
such  form   Any  phHmt  editions  of  thf> 
form  ere  det'm^  obfiolctp  iind  shnll  be 
unacceptabh'  for  filing.  .A  sepamfe  form 
for  each  transfer  in  triplirnle,  originally 
executed  shall  hf  fiW-d  for  eac-h  lease 


out  of  which  a  transfer  is  made.  Only  1 
originally  executed  copy  of  a 
transferee's  request  for  approval  for 
each  transfer  shall  be  required.  Copies 
of  documents  other  than  a  form 
approved  by  the  Director  shall  not  be 
submitted.  However,  reference(s)  to 
other  documents  may  be  made  on  the 
submitted  form. 

§  3106  4-2     Transfers  of  ottier  Interests. 
Including  royalty  interests  »n<i  production 
payments. 

(a)  Kach  transfer  of  interest  other  than 
record  title  or  operating  rights 
(sublease),  such  as  overriding  royalty 
interest  or  payment  out  of  production 
created  or  reserved  in  a  lease  in 
conjunction  with  a  transfer  of  record 
title  or  of  operating  rights  (sublease) 
shall  be  shown  for  each  lease  on  the 
required  form  when  filed.  A  description 
of  each  such  interest  shall  be  provided 
on  the  form. 

(b)  Each  transfer  of  interest  other  than 
record  title  or  operating  rights 
(sublease),  such  as  overriding  royalty 
interest  or  payment  out  of  production 
created  or  reserved  in  a  lease 
independently  of  a  transfer  of  record 
title  or  of  operating  rights  (sublease),  if 
not  filed  on  the  official  form,  shall  be 
described  and  shall  include  the 
transferees  originally  executed 
statement  as  to  his/her  qualifictions 
under  Subpart  3102  of  this  title  and  the 
transferee's  statement  that  all  such 
other  royalty  interests  created  are 
subject  to  the  suspension  provision  in 

§  3103.3-3  of  this  title.  A  single 
originally  executed  copy  of  each 
transfer  of  other  interests  for  each  lease 
shall  be  filed  with  the  proper  BLM 
office. 

§3106.4-3    Mast  transfers. 

(a)  A  mass  transfer  may  be  utilized  in 
lieu  of  the  provisions  of  §§  3106.4-1  and 
3106.4-2  of  this  title  when  a  transferor 
transfers  all  interests  of  any  type  owned 
in  a  large  number  of  Federal  leases  to 
the  same  transferee. 

(b)  Three  originally  executed  copies  of 
the  mass  transfer  shall  be  filed  with 
each  proper  BLM  office  administering 
any  lease  affected  by  the  mass  transfer. 
The  transfer  shall  be  on  a  current  form 
approved  by  the  Director  or  an  exact 
reproduction  of  both  sides  thereof,  with 
an  exhibit  attached  to  each  copy  listing 
the  following  for  each  lease: 

(1)  The  serial  number. 

(2)  The  type  and  percent  of  interest 
being  conveyed;  and 

(3)  A  description  of  the  lands  and  the 
depths  or  formations  affected  by  the 
transfer  in  accordance  with  §  3106.5  of 
this  title. 


(c)  One  reproduced  copy  of  the  form 
required  by  paragraph  (b)  of  this  section 
shall  be  filed  with  the  proper  BLM  office 
for  each  lease  involved  in  the  mass 
transfer.  A  copy  of  the  exhibit  for  each 
lease  may  be  limited  to  line  items 
pertaining  to  individual  leases  as  long  as 
that  line  item  includes  the  information 
required  by  paragraph  (b)  of  this 
section. 

(d)  A  nonrefundable  filing  fee  for  each 
such  interest  transferred  for  each  lease, 
in  accordance  with  the  provisions  of 

§  3106.3  of  this  title,  shall  accompany  a 
mass  transfer. 

§3106.5    Description  of  lands. 

Each  transfer  of  record  title  shall 
describe  the  lands  involved  in  the  same 
manner  as  the  lands  are  described  in  the 
lease  or  in  the  manner  required  by 
§  3111.2  of  this  title,  except  no  land 
description  is  required  when  100  percent 
of  the  entire  area  encompassed  within  a 
lease  is  conveyed. 

§3106.6    Bonds. 

§3106.6-1     Lessee's  general  lease  bond. 

Where  a  general  lease  or  drilling  bond 
is  maintained  by  the  lessee  of  record  in 
connection  with  a  particular  lease,  the 
transferee  of  a  record  title  interest  in 
such  lease  shall  furnish  either  a  proper 
bond  or  consent  of  the  surety  under  the 
existing  bond  to  become  co-principal  on 
such  bond  if  the  transferor's  bond  does 
not  expressly  contain  such  consent. 

§  3 1 06.6-2    Operator's  bond. 

Where  there  is  a  transfer  of  operating 
rights  (sublease)  and  coverage  was 
provided  under  an  operator's  bond,  the 
sublessee  shall  furnish  an  appropriate 
replacement  bond. 

§3106.6-3    Statewide/nationwide  tM>nd. 

If  the  transferee  is  maintaining  a 
statewide  on  nationwide  bond,  no 
individual  lease  bond  shall  be  required, 
but  the  amount  of  the  bond  may  be 
increased  to  an  amount  determined  by 
the  authorized  officer. 

§  3106.7     Approval  of  transfer. 

§  3 1 06.7- 1     Failure  to  quatify. 

No  transfer  of  record  title  or  of 
operating  rights  (sublease)  shall  be 
approved  if  the  transferee  or  any  other 
parties  in  interest  are  not  qualified  to 
hold  the  transferred  interest(s),  or  if  the 
bond,  should  one  be  required,  is 
insufficient.  Transfers  are  approved  for 
administrative  purposes  only.  Approval 
does  not  warrant  or  certify  that  either 
party  to  a  transfer  holds  legal  or 
equitable  title  to  a  lease. 


§3106.7-2    Continuing  responsibility. 

Until  a  transfer  of  record  title  or  of 
operating  rights  (sublease)  is  approved, 
the  transferor  and  surety  shall  continue 
to  be  responsible  for  the  performance  of 
all  obligations  under  the  lease.  If  a 
transfer  of  record  title  is  not  approved, 
the  obligation  of  the  transferor  and 
surety  to  the  United  States  shall 
continue  as  though  no  such  transfer  had 
been  filed  for  approval.  After  approval 
of  the  transfer  of  record  title,  the 
transferee  and  surety  shall  be 
responsible  for  the  performance  of  all 
lease  obligations,  notwithstanding  any 
terms  in  the  transfer  to  the  contrary. 
When  a  transfer  of  operating  rights 
(sublease)  is  approved,  both  the 
sublessee  and  the  lessee  of  record  are 
responsible  for  all  lease  obligations. 

§3106.7-3    Lease  account  status. 

A  transfer  of  record  title  or  of 
operating  rights  (sublease)  in  a 
producing  lease  shall  not  be  approved 
unless  the  lease  account  is  in  good 
standing. 

§  3106.7-4    Effactiva  date  of  tranafor. 

The  signature  of  the  authorized  officer 
on  the  official  form  shall  constitute 
approval  of  the  transfer  of  record  tide  or 
of  operating  rights  (sublease)  which 
shall  take  effect  as  of  the  first  day  of  the 
lease  month  following  the  date  of  filing 
in  the  proper  BLM  office  of  all 
documents  and  statements  required  by 
this  subpart  and  an  appropriate  bond,  if 
one  is  required. 

§3106.7-5    Effect  of  transfer. 

A  transfer  of  record  title  to  100 
percent  of  a  portion  of  the  lease 
segregates  the  transferred  portion  and 
the  retained  portion  into  separate 
leases.  Each  resulting  lease  retains  the 
anniversary  date  and  the  terms  and 
conditions  of  the  original  lease.  A 
transfer  of  an  undivided  record  title 
interest  or  a  transfer  of  operating  rights 
(sublease)  shall  not  segregate  the 
transferred  and  retained  portions  into 
separate  leases. 

§  3 1 06.8    Other  types  of  transfers. 

§  3 1 06.8- 1    Heirs  and  devisees. 

(a)  If  an  offeror,  applicant,  lessee  or 
transferee  dies,  his/her  rights  shall  be  . 
transferred  to  the  heirs,  devisees, 
executor  or  administrator  of  the  estate, 
as  appropriate,  upon  the  filing  of  a 
statement  that  all  parties  are  qualified 
to  hold  a  lease  in  accordance  with 
subpart  3102  of  this  title.  No  filing  fee  is 
required. 

(b)  Any  ownership  or  interest 
otherwise  forbidden  by  the  regulations 
in  this  group  which  may  be  acquired  by 


UM  I 


22610 


Federal  Register  /  Vol.  52.  No.  113  /  Friday,  June  12.  1987  /  Proposed  Rules 


Federal  Register  /  Vol.  52.  No.  113  /  Friday.  June  12.  1987  /  Proposed  Rules 


226U 


descent,  will,  judgement  or  decree  may 
be  held  for  a  period  not  to  exceed  2 
years  after  its  acquisition.  Any  such 
forbidden  ownership  or  interest  held  for 
a  period  of  more  than  2  years  after 
acquisition  shall  be  subject  to 
cancellation. 

$  3106.S-2    Ctvange  of  mun*. 

A  change  of  name  of  a  lessee  shall  be 
reported  to  the  proper  BLM  office.  No 
filing  fee  is  required.  The  notice  of  name 
change  shall  be  submitted  in  writing  and 
be  accompanied  by  a  list  of  the  serial 
numbers  of  the  leases  affected  by  the 
name  change.  If  a  bond(s)  has  been 
furnished,  change  of  name  may  be  made 
by  a  rider  to  the  original  bond  or  by  a 
replacement  bond. 

{3106.8-3    Coiporate  m«rger. 

Where  a  corporiiti;  merger  affects 
leases  situated  in  a  State  where  the 
transfer  of  property  of  the  dissolving 
corporation  to  the  surviving  corporation 
is  accomplished  by  operation  of  law.  no 
transfer  of  any  affected  lease  interest  is 
required.  A  notification  of  the  merger 
shall  be  furnished  with  a  list,  by  serial 
number,  of  all  lease  interests  affected. 
No  filing  fee  is  required. 

$3107.1     (Amended  I 

39.  Section  3107.1  is  amended  by 
removing  from  where  it  appears  in  the 
first  sentence  thereof  the  phrase  "of  this 
title  or  30  CFR  226.12."  and  replacing  it 
with  the  phrase  "and  {  3186.1  of  this 
title."  and  by  removing  the  last  sentence 
thereof  and  replacing  it  with  the 
sentences:  "Actual  drilling  operations 
shall  be  conducted  in  a  manner  that 
anyone  seriously  looking  for  oil  or  gas 
could  be  expected  to  make  in  that 
particular  area,  given  the  existing 
knowledge  of  geologic  and  other 
pertinent  facts.  In  drilling  a  new  well  on 
a  lease  or  for  the  benefit  of  a  lease 
under  the  terms  of  an  approved 
agreement  or  plan,  it  shall  be  taken  to  a 
depth  sufficient  to  penetrate  at  least  1 
formation  recognized  in  the  area  as 
potentially  productive  of  oil  or  gas.  or 
where  an  existing  well  is  reentered,  it 
shall  be  taken  to  a  depth  sufficient  to 
penetrate  at  least  1  new  and  deeper 
formation  recognized  in  the  area  as 
potentially  productive  of  oil  or  gas. 

§3107.2-2    (Amended] 

40.  Section  3107.2-2  is  amended  by 
adding  immediately  after  the  phrase 
"because  of  production"  where  it 
appears  the  phrase  "in  paying 
quantities". 

41.  Section  3107.2-3  is  amended  by 
revising  the  title  to  read:  "5  3107.2-3 
Leases  capable  of  production." 


§3107.4     I  Amended) 

42.  Section  3107.4  is  amended  by 
adding  at  the  end  thereof  the  sentence: 
"No  lease  shall  be  extended  if  the  public 
interest  requirement  for  an  approved 
cooperative  or  unit  plan  or  a 
communitization  agreement  has  not 
been  satisfied  ' 

S  3107.6    (Amended) 

43.  Section  3107.6  is  amended  by 
removing  from  where  it  appears  in  the 
introductory  paragraph  the  citation 
"5  3108.2-1"  and  replacing  it  with  the 
citation  "5  3108.2". 

§3108.1     (Amended) 

44.  Section  3108.1  is  amended  by 
adding  in  the  first  sentence  immediately 
after  the  phrase  "record  title  holder"  the 
phrase  ",  or  the  holder's  duly  authorized 
attorney-in-fact  as  provided  in  S  3102.6 
of  this  title.". 

S  3108.2-1    (Amended! 

45.  Section  3108.2-1  is  amended  by: 

A.  Revising  paragraph  (a)  to  read:  "(a) 
Except  as  provided  in  paragraph  (b)  of 
this  section,  any  lease  on  which  there  is 
no  well  capable  of  producing  oil  or  gas 
in  paying  quantities  shall  automatically 
terminate  by  operation  of  law  (30  U.S.C. 
188)  if  the  lessee  fails  to  pay  the  rental 
at  the  designated  Service  office  on  or 
before  the  anniversary  date  of  such 
lease.  However,  a  remittance  which  is 
postmarked  by  the  U.S.  Postal  Service, 
common  carrier  or  its  equivalent  (not 
including  private  postal  meters)  on  or 
before  the  lease  anniversary  date  or,  if 
the  designated  office  is  closed  on  the 
anniversary  date,  is  postmarked  on  the 
next  day  the  Service  office  is  open  to  the 
public,  and  is  received  in  the  designated 
Service  office  no  later  than  20  days  after 
such  anniversary  date  shall  be 
considered  as  timely  filed.";  and 

B.  Amending  paragraph  (b)  by 
removing  from  where  it  appears  in  the 
first  sentence  the  phrase  "stated  in  the 
bill,"  and  replacing  it  with  the  phrase 
"stated  in  a  bill  rendered  by  the 
designated  Service  office,",  by  revising 
the  third  sentence  thereof  to  read  "The 
designated  Service  officer  shall  send  a 
Notice  of  Deficiency  to  the  lessee."  and 
by  removing  from  where  it  appears  at 
the  end  of  the  fourth  sentence  the  phrase 
"the  proper  BLM  office  or  the  Service,  as 
appropriate."  and  replacing  it  with  the 
phrase  "the  designated  Service  office." 

§3108.2-2     I  Amended  I 

46.  Section  3108.2-2(a)(3)  is  amended 
by  adding  at  the  end  thereof  the 
sentence  "If  a  terminated  lease  becomes 
productive  prior  to  the  time  the  lease  is 
reinstated,  all  required  royalty  that  has 
accrued  shall  be  paid  to  the  Service, 


with  proof  of  payment  submitted  to  the 
authorized  officer  as  a  condition  of  the 
approval  of  a  lease  reinstatement." 

§3108.2-4     I  Amended  I 

47.  Section  3108.2-4(a)  is  amended  by 
removing  from  where  it  appears  in  the 
first  sentence  thereof  the  word  "validy" 
and  replacing  it  with  the  word  "validly". 

§3108.4    [Amended] 

48.  Section  3108  4  is  amended  by 
removing  the  last  sentence  thereof  in  its 
entirety. 

49.  A  new  §  3108.5  is  added  to  read: 

§  3108.5     Waiver  or  suspenison  of  lease 
rights. 

If,  during  any  proceeding  with  respect 
to  a  violation  of  any  provisions  of  the 
regulations  in  Groups  3000  and  3100  of 
this  title  or  the  act.  a  party  thereto  files 
a  waiver  of  his/her  rights  under  the 
lease  to  drill  or  to  assign  his/her  lease 
interests,  or  if  such  rights  are  suspended 
by  order  of  the  Secretary  pending  a 
decision,  payments  or  rentals  and  the 
running  of  time  against  the  term  of  the 
lease  involved  shall  be  suspended  as  of 
the  first  day  of  the  month  following  the 
filing  of  the  waiver  or  the  Secretary's 
suspension  until  the  first  day  of  the 
month  following  the  final  decision  in  the 
proceeding  or  the  revocation  of  the 
waiver  or  suspension. 

50.  Section  3109  1-2  is  revised  to  read: 

§  3 1 09. 1  -2    Application. 

No  approved  form  is  required  for  an 
application  to  lease  lands  in  a  right-of- 
way.  Applications  shall  be  filed  in  the 
proper  BLM  office.  Such  applications 
shall  be  filed  by  the  owner  of  the  right- 
of-way  or  by  his/her  transferee  and  be 
accompanied  by  a  nonrefundable  filing 
fee  of  $75.  and  if  filed  by  a  transferee,  by 
a  duly  executed  transfer  of  the  right  to 
lease.  The  application  shall  detail  the 
facts  as  to  the  ownership  of  the  right-of- 
way,  and  of  the  transfer  if  the 
application  is  filed  by  a  transferee;  the 
development  of  oil  or  gas  in  adjacent  or 
nearby  lands,  the  location  and  depth  of 
the  wells,  the  production  and  the 
probability  of  drainage  of  the  deposits  in 
the  right-of-way.  A  description  by  meets 
and  bounds  of  the  right-of-way  is  not 
required  but  each  legal  subdivision 
through  which  a  portion  of  the  right-of- 
way  desired  to  be  leased  extends  shall 
be  described. 

PART  3110—1  AMENDED] 

51.  The  authority  citation  for  Part  3110 
continues  to  read: 

Authority:  The  Mineral  Leasing  Act  of  1920. 
as  amended  and  supplemented  (30  U.S.C.  181 
el  seq).  the  Mineral  Leasing  Act  for  Acquired 


Lands  of  1947.  as  amended  (30  U.S.C.  351- 
359).  the  Federal  Und  Policy  and 
Management  Act  of  1976  (43  U.S.C.  1701  et 
seq.).  the  Alaslta  National  Interest  Lands 
Conservation  Act  (16  U.SC.  3101  et  seq).  the 
Omnibus  Budget  Reconciliation  Act  of  1981 
(Pub.  L  97-35).  unless  otherwise  noted. 

52.  Section  3110.1-2  is  revised  to  read: 

§3110.1-2    Dating  of  leases. 

All  noncompetitive  leases  shall  be 
considered  issued  when  signed  by  the 
authorized  officer.  Noncompetitive  leases, 
except  future  interest  leases  issued  under 
§  3111.3  of  this  title,  shall  be  effective  as  of 
the  first  day  of  the  month  following  the  date 
the  leases  are  Issued.  A  lease  may  be  made 
effective  on  the  first  day  of  the  month  within 
which  it  is  issued  if  a  writlen  request  is  made 
prior  to  the  date  of  signature  of  the 
authorized  officer.  Future  interest  leases 
issued  under  §  3111.3  of  this  title  shall  be 
effective  as  of  the  date  the  mineral  interests 
.  vest  in  the  United  States. 

§3110.1-3    (Amended) 

53.  Section  3110.1-3(al  >s  amended  by 
adding  at  the  end  thereof  a  new 
sentence  to  read:  "Where  an  offer 
exceeds  the  minimum  640-acre 
provisions  of  this  paragraph,  the  offer 
may  include  less  than  all  available 
lands  in  any  given  section." 

§3110.2    (Amended] 

54.  Section  3110.2  is  amended  by 
removing  from  where  it  appears  in  the 
last  sentence  thereof  the  phrase 
"application  or  "  and  by  removing  the 
period  ai  the  end  of  the  last  sentence 
and  adding  the  phrase  ",  except  when 
the  Department  has  suspended  action  on 
an  offer  for  a  period  of  at  least  1  year 
from  the  date  of  posting  of  the  official 
results  in  the  appropriate  BLM  State 
office,  the  selected  offeror  may  file  a 
request,  in  writing,  for  the  withdrawal  of 
the  offer,  which  request  shall  be  granted 
and  the  selected  offeror's  first-year's 
rental  shall  be  rehmded." 

55.  A  new  §  3110.4  is  added  to  read: 

§  3 1 1 0.4    Amendment  to  lease. 

(a)  If  any  of  the  lands  described  in  the 
lease  offer  are  open  to  oil  and  gas  filing 
when  the  offer  is  filed  but  are  omitted 
from  the  lease  for  any  reason  and 
thereafter  become  available  for  leasing 
to  the  offeror,  the  original  lease  shall  be 
amended  to  include  the  omitted  lands 
unless,  before  the  issuance  of  the 
amendment,  the  proper  BLM  office 
receives  a  withdrawal  of  the  offer  with 
respect  to  such  lands  or  the  offeror 
elects  to  receive  a  separate  lease  in  lieu 
of  an  amendment.  Such  election  shall 
consist  of  a  signed  statement  by  the 
offeror  asking  for  a  separate  lease, 
which  statement  shall  be  accompanied 
by  a  new  offer  on  the  required  form 
executed  pursuant  to  Part  3110  of  this 


title  descnbing  the  remaining  lands  in 
the  original  offer.  The  new  offer  shall 
have  the  same  priority  as  the  old  offer. 
No  new  filing  fee  is  required  with  the 
new  offer.  The  rental  payment  held  in 
connection  with  the  original  offer  shall 
be  applied  to  the  new  offer.  The  rental 
and  the  term  of  the  lease  for  the  lands 
added  by  an  amendment  shall  be  the 
same  as  if  the  lands  had  been  included 
in  the  original  lease  when  it  was  issued. 
If  a  separate  lease  is  issued,  it  shall  be 
dated  in  accordance  with  §  3110.1-2  of 
this  title. 

(b)  If  the  lands  are  included  in  a 
known  geological  structure  outside  of 
Alaska  or  a  favorable  petroleum 
geological  province  in  Alaska  prior  to 
the  time  the  authorized  officer  signs  the 
amendment  or  separate  lease,  the  lands 
shall  be  leased  only  by  competitive 
leasing  in  accordance  with  part  3120  of 
this  title. 

§3111.1-1    (Amended) 
56.  Section  3111.1-1  is  amended  by: 

A.  Amending  paragraph  (a)  by  adding 
immediately  after  the  fourth  sentence  a 
new  sentence  to  read:  "A 
noncompetitive  offer  to  lease  for  a 
future  interest  applied  for  under  §  3111.3 
of  this  title  shall  be  accompanied  by  a 
nonrefundable  filing  fee  of  $75."; 

B.  Amending  paragraph  (b)  by 
redesignating  the  existing  paragraph  as 
paragraph  (b](l)  and  adding  a  new 
paragraph  (b)(2)  to  read: 

"(2)  Where  a  correction(s)  to  an  offer 
is  made,  whether  at  the  option  of  the 
offeror  or  at  the  request  of  the 
authorized  officer,  priority  of  the  offer 
shall  be  established  at  the  time  the  filing 
is  correct  and  complete.  Priority  of  the 
offer,  prior  to  the  time  the  corrected 
offer  is  filed,  may  be  defeated  by  an 
intervening  offer  to  the  extent  of  any 
conflicting  lands  in  such  offers,  except 
as  provided  under  §§  3103.2-l(a)  and 
3110.1-3(c)  of  this  title."; 

C.  Revising  paragraph  (c)  to  read: 

"(c)  An  offer  shall  be  limited  to  either 
public  domain  minerals  or  acquired 
lands  minerals,  subject  to  the  provisions 
for  corrections  under  paragraph  (b)(2)  of 
this  section.";  and 

D.  Amending  paragraph  (g)  by 
removing  the  comma  from  where  il 
appears  after  the  word  "name". 

§3111.2-1    (Amended] 

57.  Section  31]1.2-l(b)  is  amended  by 
removing  from  where  it  appears  the 
phrase  "in  cardinal  directions  except 
where  the  boundaries  of  the  land  are  in 
irregular  form, '. 


§3111.2-2     (Ameoded) 

58.  Section  3111.2-2(b)  is  amended  by 
amending  the  second  sentence  thereof 
by  removing  all  after  the  phrase  "United 
States"  and  replacing  it  with  the  phrase 
"that  portion  of  the  boundary  of  the 
offer  not  coinciding  with  the  description 
in  the  deed  or  other  document  of 
conveyance  by  which  the  United  Slates 
acquired  title  to  the  lands  shall  be 
described  by  courses  and  distances 
between  successive  angle  points  tying 
by  courses  and  distances  into  the 
description  in  such  deed  or  other 
document  of  conveyance." 

§3111.2-2    (Amended] 

59.  Section  3111.2-2(c)  is  amended  by 
removing  all  after  the  phrase  'otherwise 
required  by  "  and  replacing  it  with  the 
phrase  "paragraphs  (a)  and  (b)  of  this 
section  where  the  desired  lands 
constitute  less  than  the  entire  tract 
acquired  by  the  United  States,  and  shall 
be  required  in  lieu  of  the  description 
otherwise  required  by  paragraphs  (a) 
and  (b)  of  this  section  where  the  desired 
lands  constitute  the  entire  tract  acquired 
by  the  United  States." 

60.  Section  3111.3-l(c)  is  revised  to 
read: 

§3111.3-1    AvaHalHIIty. 
«         *         *         *         • 

(c)  An  offer  may  be  filed  at  any  time 
prior  to  the  date  of  vesting  in  the  United 
States  of  the  present  possessory  interest 
in  the  minerals.  Any  future  interest  offer 
pending  at  the  time  the  future  mineral 
interest  vests  in  the  United  States  shall 
be  considered  for  issuance,  retaining 
priority  as  of  the  date  of  filing,  and 
thereafter  only  offers  for  present  interest 
shall  be  considered. 

61.  Section  3111.3-2  is  revised  to  read: 

§3111.3-2    Form  of  offer. 

(a)  There  is  no  required  form  for  an 
offer  to  lease  a  future  interest.  The  offer 
shall,  to  the  extent  applicable,  conform 
to  and  include  the  terms  of  the 
noncompetitive  lease  forms  currently  in 
use  and  shall  also  be  accompanied  by  a 
nonrefundable  filing  fee  of  $75  and  by  a 
certified  abstract  of  title  containing 
record  evidence  of  the  creation  of,  and 
offeror's  right  to,  the  claimed  mineral 
interest.  If  the  offeror  acquired  th^ 
operating  rights  under  a  lease,  sublease 
or  contract,  the  offer  shall  also  be 
accompanied  by  a  copy  of  such  lease,    < 
sublease  or  contract.  In  lieu  of  an 
abstract,  a  certification  of  title  may  be 
furnished  provided  that  the  State  in 
which  the  lands  are  located  authorizes 
abstracting  and  title  companies  to 
certify  as  to  title  to  lands. 
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(b)  If  the  offer  is  submitted  by  any 
other  party  in  interest,  the  offeror  shall 
set  forth  on  the  lease  or  on  a  separate 
accompanying  sheet,  the  names  of  all 
other  parties  who,  as  mineral  fee  owner, 
lessee  or  operator  holding  such  rights, 
own  or  hold  any  interest  in  the  present 
operating  rights  and/or  interest  in  the 
offer  or  lease.  A  statement  signed  by 
both  the  offeror  and  the  other  parties  in 
interest,  setting  forth  both  the  nature  of 
any  oral  understaniling  between  them, 
and  a  copy  of  any  written  agreement 
between  them  shall  be  filed  with  the 
proper  BLM  office  prior  to  the  issuance 
of  the  lease  offer.  Such  statement  and/or 
agreement  shall  include  or  be 
accompanied  by  a  statement  signed  by 
all  parties  setting  forth  the  nature  and 
extent  of  their  respective  interest. 

(c)  A  future  interest  offer  may  include 
tracts  in  which  the  United  States  owns  a 
fractional  present  interest  as  well  as  the 
future  interest  for  which  a  lease  is 
sought, 

62.  Section  3111.3-3  is  revised  to  read: 

§  31 1 1.3-3    Future  and  fractional  future 
interest 

Where  the  United  States  owns  both  a 
present  fractional  interest  and  a  future 
fractional  interest  in  the  minerals  in  the 
same  tract,  the  lease,  when  issued,  shall 
cover  both  the  present  and  future 
interests  in  the  lands.  The  effective  date 
and  primary  term  of  the  present  interest 
lease  is  unaffected  by  the  vesting  of  a 
future  fractional  interest.  The  lease  for 
the  future  fractional  interest,  when  such 
interest  vests  in  the  United  States,  shall 
have  the  same  primary  term  and 
anniversary  date  as  the  present 
fractional  interest  lease. 

§3111.3-4    [Removed) 

63.  Section  3111.3-4  is  removed  in  its 
entirety. 

§3111.3-5    [Redesignated  as  §31 11.3-4) 

64.  Section  3111.3-5  is  redesignated  as 
§  3111.3-4  and  is  amended  by  removing 
from  where  it  appears  in  the  second 
sentence  thereof  the  phrase  "and 
supplemental  agreement". 

65.  Section  3112.0-5  is  revised  to  read: 

§3112.0-5    Definitions. 

As  used  in  this  subpart,  the  term 
"person  or  entity  in  the  business  of 
providing  assistance  to  the  participants 
in  the  Federal  simultaneous  oil  and  gas 
leasing  program"  means  those  persons 
or  entities  which,  for  consideration, 
either  partially  or  wholly  prepare  offers 
or  indicate  which  specific  parcels  should 
constitute  the  8election(s)  on  behalf  of 
another;  prepare  or  provide  filing 
materials,  kits  or  packets;  contract  or 
agree  to  supply  others  with  custom 
selections  for  a  specific  or  limited 


number  of  parcels;  formulate,  prepare 
partially  or  totally,  file  or  otherwise 
complete  offer  forms,  or  make  payments 
on  behalf  of  others:  in  any  way 
guarantee  or  warrant  to  another  the 
value  of  parcels  or  the  success  in 
obtaining  a  lease:  or  have  a  contract  or 
agreement  with  a  participant  to 
purchase  or  receive  any  type  of  transfer 
of  any  lease  or  interest  therein  obtained 
through  the  program  upon  the 
occurrence  of  a  contingency.  All  other 
persons  or  entities  which  provide  only 
general  geological  assistance  are 
excluded  from  this  definition.  Also 
excluded  are  subscription  services  or 
newsletters  which  publish  or  provide 
only  a  general  listing  of  parcel 
evaluations  and  which  do  not  perform 
any  of  the  activities  set  forth  in  this 
section. 

§3112.1-1    (Amended] 

66.  Section  3112.1-1  is  amended  by: 

A.  Amending  paragraph  (b)  by 
removing  from  where  it  appears  the 
word  "application"  and  replacing  it  with 
the  phrase  "lease  offer";  and 

B.  Adding  a  new  paragraph  (c)  to 
read: 

"(c)  Upon  a  determination  by  the 
authorized  officer  that  the  public 
interest  would  best  be  served  by  making 
the  lands  covered  by  this  subsection 
available  for  over-the-counter  leasing, 
such  lands  may  be  made  available  for 
over-the-counter  offers  under  Subpart 
3111  of  this  title.  Before  making  such 
lands  available  over-the-counter,  a 
notice  shall  be  published  in  the  Federal 
Register  at  least  30  days  in  advance  of 
such  availability,  setting  forth  a  general 
description  of  the  lands  and  their 
location  and  the  proper  BLM  office 
address  for  filing  offers." 

§3112.1-2    (Amended] 

67.  Section  3112.1-2  is  amended  by 
removing  from  where  it  appears  in  the 
last  sentence  the  phrase  "lease 
applications  '  and  replacing  it  with  the 
phrase  "simultaneous  lease  offers". 

5  3112.1-3    (Amended) 

68.  Section  3112,1-3  is  amended  by 
removing  from  where  it  appears  in  the 
first  sentence  the  word  "applications" 
and  replacing  it  with  the  phrase 
"simultaneous  lease  offers". 

69.  Section  3112.2  is  revised  to  read: 

§  31 12.2    How  to  file  a  simultaneous  lease 
offer, 

70.  Section  3112  2-1  is  revised  to  read: 

§  3 11 2.2- 1    Simuttaneoua  lease  offer. 

(a)  An  offer  to  lease  under  this 
subpart  consists  of  a  simultaneous  offer 
on  the  form  approved  by  the  Director, 


completed,  holographically  (manually) 
signed  in  ink  and  filed  together  with  the 
required  filing  fee  and  the  first  year's 
advance  rental  in  full,  in  accordance 
with  the  instructions  printed  on  the  form 
and  the  regulations  in  this  subpart.  Any 
lease  issued  under  the  regulations  in  this 
subpart  shall  be  issued,  if  at  all.  to  the 
offeror  who  is  determined  through  the 
selection  procedures  under  S  3112.4-1  of 
this  title  to  have  priority  and  who  is 
qualified  to  hold  a  lease  under  the  act 
and  the  regulations  in  this  title.  Any 
offer  filed  signifies  agreement  by  the 
offeror  to  be  bound  by  the  terms  and 
conditions  of  the  standard  lease  form  in 
use  at  the  time  of  lease  issuance  and  to 
those  stipulations  which  are  set  forth  in 
the  Notice  of  Land  Available  for  Oil  and 
Gas  Simultaneous  Offer.  No  affirming 
signature  by  the  offeror  shall  be 
required  for  lease  issuance  unless 
additional  stipulations  or  othe^ 
modifications  to  the  lease  offer  are 
deemed  necessary  by  the  authorized 
officer  after  posting  of  the  notice. 

(b)  The  offer  shall  include  the  offeror's 
name  and  personal  or  business  address, 
as  well  as  the  name(s)  of  ail  parties  in 
interest  to  the  lease  offer.  A  party  in 
interest  is  anyone  with  any  claim  or  any 
prospective  future  claim  to  an 
advantage  or  benefit  from  a  lease,  and 
any  participation  or  any  defined  or 
undefined  share  in  any  increments, 
issues  or  profits  which  may  be  derived, 
or  which  may  accrue,  in  any  manner 
from  the  lease  based  upon,  or  pursuant 
to  any  agreement  or  understanding 
existing  at  the  time  when  the 
simultaneous  offer  is  filed.  The  name  of 
only  one  citizen,  association  or 
partnership,  corporation  or  municipality 
shall  appear  as  the  offeror,  with  all 
other  parties  in  interest,  including 
members  of  an  association  or 
partnership,  disclosed  as  provided  in 

§  3112.2-3  of  this  title.  All 
communications  relating  to  leasing  shall 
be  sent  to  the  address  shown  on  the 
form  and  it  shall  constitute  the  offeror's 
address  of  record.  The  address  of  any 
person  or  entity  which  is  in  the  business 
of  providing  assistance  to  those 
participating  in  the  simultaneous  oil  and 
gas  leasing  system  shall  not  be  used. 

(c)  The  offer  shall  be  signed  and  dated 
in  accordance  with  §§  3102. 4  and  3102.6 
of  this  title.  If  signed  by  someone  other 
than  the  offeror,  the  offer  shall  show  the 
relationship  of  the  signatory  to  the 
offeror.  For  offers  filed  on  behalf  of  a 
corporation,  association  or  partnership, 
where  the  signatory  is  a  member  of  the 
organization  that  constitutes  the  present 
or  potential  lessee,  the  signatory  is  not 
required  to  designate  his/her 
relationship  to  the  offeror,  but  such 


relationship  may  be  subject  to 
verification  by  the  authorized  officer.  If 
an  attorney-in-fact  signs  an  offer  on 
behalf  of  the  potential  lessee,  the  power 
of  attorney  is  not  required  to  accompany 
the  offer  when  filed  but  may  be  required 
for  verification  by  the  authorized  officer 
prior  to  lease  issuance. 

(d)  The  parcel  applied  for  shall  be 
identified  by  the  parcel  number, 
including  the  location  prefix,  as  shown 
on  the  posted  notice. 

(e)  No  person  or  entity  shall  hold,  own 
or  control  an  interest  in  more  than  1 
simultaneous  lease  offer  for  a  particular 
parcel.  For  purposes  of  prohibiting 
multiple  offerings  on  a  parcel  any 
holding,  control  or  ownership  of  an 
interest  in  a  simultaneous  lease  offer 
shall  be  included,  except  holding, 
ownership  or  control  of  less  than  10 
percent  of  the  stock  in  a  corporation 
which  is  a  simultaneous  offeror. 

(f)  A  separate,  properly  completed 
and  signed  simultaneous  lease  offer  for 
lands  posted  in  each  State  office  which 
posts  a  notice  of  available  parcels  shall 
be  filed  within  the  filing  period  in  the 
Wyoming  State  Office,  Bureau  of  Land 
Management.  Cheyenne,  Wyoming,  at 
the  address  shown  on  the  posted  notice. 
An  offer  shall  be  unacceptable  or 
rejectable  if  it  has  not  been  completed: 
(1)  In  accordance  with  the  instructions 
on  the  form:  and  (2)  in  accordance  with 
the  other  requirements  of  subpart  3112 
of  this  title. 

71.  Section  3112.2-2  is  revised  to  read: 

§3112.2-2    Filing  fees  and  first-year 
rentals. 

Each  simultaneous  lease  offer  form 
shall,  when  filed,  be  accompanied  by  a 
single  remittance.  The  remittance  shall 
consist  of  an  amount  sufficient  to  cover 
for  each  parcel  included  on  the  form  a 
nonrefundable  filing  fee  of  $75  and  the 
first-year's  rental  payment.  Failure  to 
submit  either  a  separate  remittance  with 
each  form  or  an  amount  sufficient  to 
cover  all  the  parcels  on  each  form,  or 
both,  shall  cause  the  entire  filing  to  be 
deemed  unacceptable. 

72.  Section  3112.2-3  is  revised  to  read: 

§3112.2-3    Qualifications. 

The  offerors  signature  on  the 
simultaneous  lease  offer  form  shall  be  a 
certification  that  the  offeror  and  all 
parties  with  an  interest  in  an  offer  are  in 
compliance  with  the  requirements  of 
subpart  3102  of  this  title.  The  offeror 
shall  set  forth  on  the  form,  or  on  a 
separate  accompanying  sheet,  the 
names  of  all  parties,  including  all 
members  of  associations  or 
partnerships,  who  hold  an  interest  (See 
!  3112.2-l(b)  of  this  title)  in  the  offer,  or 
the  lease,  if  issued.  Submission  of  a 


qualifications  file  number  shall  not  meet 
this  requirement. 

§3112.2-4    (Removed] 

73.  Section  3112.2-4  is  removed  in  its 
entirety. 

74.  Section  3112.3  is  revised  to  read: 

§  3 1 1 2.3    Unacceptable  and  resectable 
offers. 

(a)  Any  simultaneous  lease  offer(8) 
shall  be  unacceptable  for  filing  and  a 
copy  of  the  form  returned  with  the 
remittance(s)  refunded  where  the 
offerfs)  is  received: 

(1)  Not  on  the  approval  form;  or 

(2)  Not  timely  filed  in  the  proper  BLM 
office;  or 

(3)  With  no  signature  in  the  space 
provided  for  the  signature;  or 

(4)  With  an  indication  of  either 
multiple  location  prefixes,  a  prefix  other 
than  the  authorized  prefix,  or  no  prefix; 
or 

(5)  With  no  name  and/or  address;  or 

(6)  For  a  nonexistent  parcel(s) 
selection  or  no  parcel  selection;  or 

(7)  In  a  condition  or  prepared  in  a 
manner  that  prevents  its  automated 
processing:  or 

(8)  With  insufficient  filing  fees  and 
advance  rental  payments  and  the 
remittance  is  submitted  other  than  as  a 
single  remittance  for  all  offers  on  the 
form  or  the  remittance  does  not  meet  the 
requirements  of  §  3103. 1-1  of  this  title. 

(b)  A  simultaneous  lease  offer 
included  in  the  selection  process  and 
then  found  defective  for  any  of  the 
reasons  set  forth  in  paragraph  (a)  of  this 
section  shall  be  unacceptable  just  as 
though  the  defect  had  been  detected 
prior  to  the  selection  process. 

(c)  An  appeal  of  the  return  of  an 
unacceptable  form  shall  not  delay  the 
selection  process,  and  the  authorized 
officer,  with  the  concurrence  of  the  duly 
selected  offeror,  may  issue  a  lease 
during  the  pendency  of  the  appeal, 

(d)  A  simultaneous  lease  offer 
received  without  any  remittance  for 
filing  fee  and  advance  rental  shall  be 
unacceptable  and  may  not  be  returned. 

(e)  The  filing  fee(s)  and  advance 
rental(s)  shall  be  returned  for  any 
simultaneous  lease  offer  for  a  parcel(s) 
removed  from  the  notice  of  availability 
posted  by  the  Bureau. 

(f)  A  simultaneous  lease  offer  shall  be 
rejected  by  decision  of  the  authorized 
officer,  with  a  right  of  appeal  under  part 
4  of  this  title,  when: 

(1)  The  offeror  violates  18  U.S.C.  1001; 
or 

(2)  The  offeror  fails  to  disclose  all 
parties  in  interest,  including  all  members 
of  an  association  or  partnership  (See 
§3112.2-l(b));or 


(3)  ?he  offer  is  signed  by  an  attorney- 
in-fact  that  does  not  meet  the 
requirements  of  §  3102.6-2  of  this  title;  or 

(4)  The  offeror  is  not  qualified  to  hold 
a  lease  under  §  3102  of  this  title;  or 

(5)  The  offeror  holds  lease  acreage  in 
excess  of  that  authorized  under  §  3101.2 
of  this  title;  or 

(6)  The  offeror  is  a  party  to  any 
agreement,  scheme,  plan  or  arrangement 
prohibitetlinder  paragraph  (h)  of  this 
section. 

(g)  Any  agreement,  scheme,  plan  or 
arrangement  entered  into  prior  to 
selection,  which  gives  any  party(s)  more 
than  a  single  opportunity  of  successfully 
obtaining  a  lease  on  a  specific  parcel  is 
prohibited.  Any  simultaneous  lease  offer 
made  in  accordance  with  such 
agreement,  scheme,  plan  or  arrangement 
shall  be  rejected,  including,  but  not 
limited  to,  the  following: 

(1)  Any  agreement,  scheme,  plan  or 
arrangement  which  obligates  the  offeror 
to  transfer  any  interest  in  the  lease,  if 
issued,  to  a  third  party:  or  which  gives 
the  third  party  a  right  of  first  refusal  for 
the  lease,  if  issued;  or  which  obligates 
the  offeror  to  use  the  services  of  the 
third  party  when  transferring  any 
interest  in  the  lease,  if  issued,  if  such 
agreement,  scheme,  plan  or  arrangement 
exists  between  the  third  party  and  2  or 
more  offerors  for  the  same  parcel  or  if 
the  third  party  files  for  the  same  parcel 
as  the  offeror; 

(2)  Any  agreement,  scheme,  plan  or 
arrangement  between  "any  person  or 
entity  in  the  business  of  providing 
assistance  to  participants  in  the  Federal 
simultaneous  oil  and  gas  leasing 
program",  as  that  term  is  defined  in 

§  3112.0-5  of  this  title,  and  any  potential 
transferee  whereby  such  person  or 
entity  will  seek  to  induce  a  transfer  of 
any  lease  or  interest  therein; 

(3)  Filings  by  members  of  an 
association  or  partnership,  or  by  officers 
of  a  corporation,  under  any  agreement, 
scheme,  plan  or  arrangement  whereby 
the  association,  partnership  or 
corporation  has  an  interest  in  more  than 
a  single  filing  for  a  single  parcel;  or 

(4)  Separate  filings  by  a  trustee  or 
guardian  in  its  own  behalf  and  on  behalf 
of  1  or  more  beneficiaries  on  the  same 
parcel  or,  separate  filings  by  a  trustee  or 
guardian  on  behalf  of  2  or  more 
beneficiaries  on  the  same  parcel  or, 
separate  filings  by  the  grantor  or  person 
with  the  p^wer  of  revocation  of  a 
revocabl^tnist  and  the  trust, 

75,  Sections  3112,4.  3112.4-1  and 
3112.4-2  are  revised  to  read: 


UM  I 
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S  3 11 2.4     First  qualtf t«d  on«f  of . 

§  31 12.4-1     Set«ctton  procedures. 

(a)  One  sinuilldiieous  lense  offer  filing 
shall  be  randomly  selected  for  each 
numbered  parcel  by  a  computerized 
process,  with  a  reseiection  process 
occurring  where: 

(1)  The  filing  selected  is  unacceptable 
under  S  3112.3(8)  of  this  title,  in  which 
case  a  reseiection  shall  take  place  from 
the  remaining  filings;  or 

(2)  The  offeror  for  the  selected  filing  is 
duly  qualified  but  the  offer  fails  to 
mature  into  a  lease,  in  which  case  the 
parcel  shall  be  relisted  under  Subpart 
3112  of  this  title;  or 

(3)  TTie  filing  selected  is  rejected 
under  §  3112.3(0  of  this  title,  then  a 
reseiection  shall  take  place  from  the 
remaining  filings  only  at  such  time  as 
the  decision  by  the  authorized  officer 
rejecting  the  offer  becomes  final. 

(b)  The  results  of  the  selection  proct^s 
shall  be  pMi.sled  in  the  prtipcr  HLM  office. 

(cj  All  unsuccessful  ofierurs  shall  be 
notified  m  wntmg  and/or  by  return  of  a 
copy  of  the  form. 

(d)  Successful  offerors  shall  be 
notified  in  accordance  with  §  3112.6  of 
this  title. 

5  3112.4-2     Onttted  o«er  setectton 
procedures. 

Where  it  is  found  that  a  properly  filed 
offer  was  omitted  from  the  selection 
process,  a  new  selection  shall  be  held. 
An  omitted  offer  may  not  be  withdrawn 
by  the  offeror.  The  new  selection  shall 
consist  of  the  omitted  offerfs)  and  a 
number  of  blank  offers  equal  to  the 
number  of  offers  included  in  the  onginal 
selection,  with  the  selection  conducted 
in  the  same  nuinner  as  the  original 
selection.  If  an  omitted  offer  is  not 
selected,  the  result  of  the  original 
selection  shall  stand. 

(a)  Where  an  omitted  offer  is  selected, 
it  shall  displace  the  offer  selected  in  the 
original  selection. 

(b)  Where  a  lease  has  been  issued  for 
a  parcel  prior  to  the  discovery  of  an 
omitted  offer,  notification  of  the 
reseiection  requirement  shall  be  served 
on  the  lessee  holding  the  lease  subject  to 
cancellation. 

76.  Sections  3112.5,  3112.5-1,  3112.5-2 
and  3112.5-3  are  revised  to  read: 

§3112.5     Adjudication. 

§3112.S-1     RelecUon  of  otfw. 

An  offer  shall  be  rejected  when  any  of 
the  conditions  in  {  3112.3(0  of  this  title 
occur. 

§3112.5-2     Rejection  due  to  known 
geological  structure  classification. 

If,  prior  to  the  time  a  noncompetitive 
lease  is  issued,  all  or  part  of  the  lands  in 


the  offer  are  found  to  be  within  a  known 
geological  structure  of  a  producing  oil 
and  gas  field  outside  of  Alaska  or  a 
favorable  petroleum  geological  province 
in  Alaska,  the  offer  shall  be  rejected  in 
whole  or  in  part  as  to  such  lands.      * 

5  3112  5-3     Cancellation  of  a  simultaneous 
lease. 

In  the  event  a  lease  has  been  issued 
on  the  basis  of  an  offer  which  should 
have  been  deemed  unacceptable  or 
rejected,  or  if  any  interest  in  any  lease  is 
owned  or  controlled  directly  or 
indirectly  in  violation  of  any  of  the 
provisions  of  the  act  or  the  regulations 
ia  this  title,  action  shall  be  taken  by  the 
authorized  officer  to  void  the  interest  or 
cancel  the  lease  as  provided  under 
S  3108.3(b)  of  this  title,  unless  the  rights 
of  a  bona  fide  purchaser  as  provided 
under  (  3108.4  of  this  title  intervene.  The 
United  States  may  take  action  to  void 
the  interest  or  to  cancel  the  lease 
regardless  of  whether  information 
showing  the  offer  was  unacceptable  or 
rejectable  is  obtained  or  was  available 
before  or  after  the  lease  was  issued. 

77.  Section  3112.6  is  revised  to  read: 

S  31 12.6     Lease  issuance  and  transfer 
restrictiona. 

(h)  The  signature  of  the  authorized 
officer  on  the  lease  Khali  constitute  the 
acceptance  of  the  simultaneous  lease 
offer  and  the  issuance  of  the  lease  by 
the  United  States. 

(b)  Where  a  simultaneous  lease  offer 
has  been  submitted  by  an  attorney-in- 
fact,  a  copy  of  the  power  of  attorney 
shall  be  submitted  when  requestiKl  by 
the  authonzed  officer  for  review 
pursuant  to  $  S  3102.5  and  3102.6  of  this 
title,  as  part  of  the  lease  issuance 
process. 

(c)  No  agreement  or  option  to  transfer 
a  simultaneous  lease  offer  or  any 
interest  therein  shall  be  made  except  as 
provided  under  S  3106.1(b)  of  this  title 

78.  Section  3112.7  is  revised  to  read; 

§  31 12.7    Av«llab«rty  of  unteased 
8imuttan«<HM  parc«ts. 

Lands  shall  be  available  for  leasing 
under  subpart  3111  of  this  title  where, 
during  the  filing  period  under  this 
subpart,  no  offers  are  received  for  a 
parcel,  provided  the  lands  are  not 
determined  to  be  within  a  known 
geological  structure  outside  of  Alaska  or 
a  favorable  petroleum  geological 
province  in  Alaska.  Those  lands  where 
no  simultaneous  offers  are  received 
shall  become  available  for  the  filing  of 
over-the-counter  offers  under  subpart 
3111  of  this  title  on  the  first  day  of  the 
month  following  the  posting  of  the 
selection  results  in  the  appropriate 
Bureau  State  office.  Where  1  or  more 
acceptable  offers  are  received  for  a 


specific  parcel  and  no  lease  issues,  the 
lands  shall  be  subject  to  leasing  only  in 
accordance  with  this  subpart. 

PART  3120— 1  AliENOEDl 

79.  The  authority  citation  for  part  3120 
continues  to  read; 

Authority:  th*  Mineral  leasing  Act  of  1920. 
as  ameniii-d  aiui  »upplem<rnted  (30  U.S.C.  181 
et  seq.).  the  Mineral  L.easinf(  Act  for  Acquired 
Lands  of  1947.  as  amended  |30  U.S.C.  351- 
359),  the  Federal  Lj»nd  Piilicy  and 
Management  Act  of  l^b  (43  U  S.C.  1701  et 
seq.).  the  Alaska  National  Interevt  Lands 
Conservation  Act  (16  U.S.C  3101  et  seq).  the 
Federal  Property  and  Administrative  Services 
Act  of  1949  (40  use.  471  et  seq.)  and  the 
Attorney  General's  Opinion  of  April  2.  1941 
(40  Op.  Atty  Gen.  41). 

80.  Section  3120.2-2  is  revised  to  read; 
§  3 1 20.2-2    Dating  of  leases. 

All  competitive  leases  shall  be 
cojisiiiered  issued  when  signed  by  the 
authorized  officer,  (xjmpetitive  leases, 
except  future  interest  lea8<'8  issued 
under  §  3120.8  of  this  title,  shall  \>e 
effective  as  of  the  first  day  of  the  month 
following  the  date  the  ieas»'S  are  signed 
oo  behalf  of  the  lUiiled  States.  A  lease 
may  be  made  effective  on  the  first  day 
of  the  mofilh  within  which  it  is  issued  if 
a  written  request  is  made  prior  to  the 
date  of  signature  of  the  authonzed 
officer.  Leases  for  future  interest  shall 
be  effective  as  of  the  date  the  mineral 
interests  vest  in  the  United  States. 

{3120.2-4    (Amended) 

81.  Section  3120.2-4(a)  is  revised  to 
read: 

"(a)  Execution  and  submission  of  a 
bid  as  prescribed  in  the  detaUed 
statement  of  lease  sale  constitutes 
certification  of  compliance  with  subpart 
3102  of  this  title." 

S  3120.3    [Amended] 

82.  Section  3120.3  is  amended  by 
adding  after  the  first  sentence  thereof  a 
new  sentence  to  read;  "No  filing  fee  is 
required  for  requests  or  nominations  for 
parcels  to  be  offered  for  competitive 
sale." 

5  3126.4-1    (Amended] 

83.  Section  3120.4-1  is  amended  by 
revising  the  last  sentence  thereof  to 
read;  "Remittances  for  competitive  bids 
shall  be  submitted  as  required  in  the 
detailed  statement  of  sale  notice." 

{3120.6    (Removed] 

84.  Section  3120.6  is  removed  in  its 
entirety. 

85.  Section  3120.5  is  redesignated  as 
{  3120.6  and  is  revised  to  read: 


§  3120.6    Award  of  lease. 

(a)  The  lease  shall  be  awarded  to  the 
qualified  bidder  submitting  the  highest 
acceptable  bid,  except  as  provided  in 
paragraph  (c)  of  this  section.  Copies  of 
the  lease  form  approved  by  the  Director 
shall  be  sent  to  the  successful  bidder 
who  shall,  within  15  days  of  receipt  of 
notice,  sign  and  return  the  lease  form 
together  with  payment  of  the  balance  of 
the  bonus  bid,  the  first-year's  rental  and 
the  bidder's  proportionate  share  of  the 
notice  of  lease  sale  publication  costs. 

(b)  If  the  holder,  or  holders  acting  as  a 
group,  of  the  present  operating  rights  in 
a  parcel  with  future  mineral  interest 
does  not  submit  the  highest  acceptable 
bid  at  a  lease  sale,  the  authorized  officer 
may  give  such  a  party,  if  he/she  offered 
a  bid  on  the  parcel,  an  opportunity  to 
exceed  the  highest  acceptable  bid 
submitted  for  the  parcel.  Failure  to  take 
the  opportunity  to  exceed  the  highest 
acceptable  bid  for  the  offered  parcel 
within  the  time  allowed  shall  be 
considered  a  waiver  of  all  claims  to  the 
competitive  future  interest  lease,  and  the 
lease  shall  be  awarded  to  the  qualified 
bidder  submitting  the  highest  acceptable 
bid  in  accordance  with  paragraph  (a)  of 
this  section. 

(c)  The  high  bid  shall  be  rejected  for 
failure  of  the  successful  bidder  to 
execute  the  lease  forms  and  return  the 
balance  of  the  bonus  bid.  or  otherwise 
comply  with  the  award  notice,  and  the 
one-fifth  bonus  deposit  which 
accompanied  the  bid  shall  be  forfeited. 

86.  New  §  {  3120.5,  3120.5-1  and 
3120.5-2  are  added  to  read; 

§3120.5    Bids. 

§3120.5-1     Bid  opening. 

All  bids  shall  be  opened  at  the  time 
and  date  specified  in  the  notice  of  lease 
sale,  but  no  bids  shall  be  accepted  or 
rejected  at  that  time.  Bids  received  after 
the  time  specified  in  the  notice  of  sale 
shall  not  be  considered.  Withdrawal  of 
a  bid  prior  to  the  specified  time  shall  be 
permitted.  In  the  event  of  a  tie  of  highest 
bids,  the  tying  bidders  shall  be  allowed 
to  submit,  within  10  days  of  notice, 
additional  sealed  bids.  The  additional 
bids  shall  include  any  additional 
amount  necessary  to  bring  the  total 
amount  tendered  to  one-fifth  of  the 
bonus  bid. 

§  3120.5-2     Rejection  of  inadequate  bids. 

(a)  High  bids  determined  by  the 
authorized  officer  to  be  inadequate  shall 
be  rejected.  The  determined  pre-sale 
estimate  of  value  and  parcel  evaluation 
shall  be  made  available  for  review, 
except  that  information  used  in  the 
evaluation  determined  to  be  proprietary 


by  the  authorized  officer  shall  not  be 
available  for  review. 

(b)  The  right  to  reject  any  and  all  bids 
is  reserved  by  the  Secretary.  If  the  high 
bid  is  rejected  under  paragraph  (a)  of 
this  section  or  is  determined  by  the 
authorized  officer  as  not  in  compliance 
with  the  requirements  set  out  in  the 
detailed  statement,  the  bonus  bid 
deposit  submitted  with  the  bid  shall  be 
refunded. 

87.  Section  3120.8  is  revised  to  read: 

§  3 1 20.8    Future  Interest 

88.  Section  3120.&-1  is  revised  to  read; 

§  3 1 20.e- 1     Application  to  make  lands 
available  for  competlttve  sale. 

(a)  There  is  no  required  form  for 
requesting  that  a  parcels)  in  which  the 
United  States  holds  a  future  interest  be 
offered  for  competitive  lease.  A  request 
or  nomination  of  a  parcel(s)  for 
competitive  sale  shall  be  submitted  in 
writing  to  the  prop_^r  ELM  office  and 
shall  be  accompanied  by  the  following; 

(1)  The  name  and  address  of  the 
requesting  party; 

(2)  The  name  and  address  of  the 
present  mineral  fee  ovvTier(s); 

(3)  The  name  and  address  of  the 
present  operator(s).  if  applicable: 

(4)  The  date  of  vesting  of  the  rights  to 
the  lands  in  the  United  States; 

(5)  A  proper  legal  description  of  the 
lands  in  accordance  with  §  3111.2-2  of 
this  title; 

(6)  Detailed  facts  of  the  development 
of  oil  and  gas  in  the  lands,  to  include 
first  production  information;  and 

(7)  Copies  of  any  contract(8)  or 
agreement(s)  for  development  of  oil  and 
gas  currently  in  effect  for  the  lands. 

(b)  The  competitive  lease  sale  for  such 
future  interest  shall  be  conducted  in  the 
same  manner  as  prescribed  in  this 
subpart  for  any  competitive  lease  sale. 

§3120.8-2    (Removed] 

89.  Section  3120.8-2  is  removed  in  its 

entirety. 

§  3 1 20.8-3    [  Redesignated  as  §  3 1 20.8-2] 

90.  Section  3120.8-3  is  redesignated  as 
§  3120.8-2  and  is  amended  by  revising 
the  second  sentence  to  read  "Such 
agreements  shall  be  required  when 
leasing  is  not  possible  in  situations 
where  the  interest  of  the  United  States 
in  the  oil  and  gas  deposit  includes  both 
a  present  and  a  future  fractional  interest 
in  the  same  tract  containing  a  producing 
well." 

PART  3130— (AMENDED] 

91.  The  authority  citation  for  Part  3130 
continues  to  read; 

Authority:  The  Department  of  the  Interior 
Appropriations  Act.  Fiscal  Year  1981  (Pub.  L 


96-514).  42  U.S.C.  6504  et  seq..  43  U.S.C.  1701 
et  seq. 

{ 3133.1    (Amended] 

92.  Section  3133.1(c)  is  amended  by 
removing  the  phrase  "in  any  year"  and 
replacing  it  with  the  phrase  "in  any  year 
prior  to  discovery  of  oil  or  gas  on  the 
lease". 

§3134.1    (Amended] 

93.  Section  3134.1  is  amended  by: 

A.  Amending  paragraph  (a)  by 
removing  from  where  it  appears  the 
phrase  "corporate  surety  bond"  and 
replacing  it  with  the  phrase  "surety  or 
personal  bond  "  and  by  removing  the 
period  at  the  end  of  the  section  and 
adding  the  phrase  ",  or  maintains  or 
furnishes  a  nationwide  bond  as  set  forth 
in  §  3104.3(b)  of  this  title  and  furnishes  a 
rider  thereto  sufficient  to  bring  total 
coverage  to  $300,000  to  cover  all  oil  and 
gas  leases  held  within  NPR-A."; 

B.  Amending  paragraph  (b)  by  adding 
after  the  figure  "$300,000"  where  it 
appears  in  the  first  sentence  thereof  the 
phrase  ",  or  a  nationwide  bond  as 
provided  in  §  3104.3(b)  of  this  title  with 
a  rider  thereto  sufficient  to  bring  total 
coverage  to  $300,000  to  cover  all  oil  and 
gas  leases  within  NPR-A."  and  by 
removing  from  where  it  appears  in  the 
parenthetical  phrase  the  phrase 
"operating  agreements  '  and  replacing  it 
with  the  phrase  "transfer  of  operating 
rights  (sublease)"; 

C.  Amending  paragraph  (c)  by 
removing  the  phrase  "$100,000  lease 
bond  or  a  $300,000  NPR-A-wide"; 

D.  Revising  paragraph  (d)  to  read: 

"(d)  A  new  bond  in  the  amount 
previously  held  or  a  larger  amount  as 
determined  by  the  authorized  officer 
shall  be  posted  within  6  months  or  such 
shorter  period  as  the  authorized  officer 
may  direct  after  a  default.  In  lieu 
thereof,  separate  or  substitute  bonds  for 
each  lease  covered  by  the  prior  bond 
may  be  filed.  Failure  to  comply  with 
these  requirements  shall  subject  all 
leases  covered  by  the  defaulted  bond  to 
cancellation.  Where  a  bond  is  furnished 
by  an  operator,  suit  may  be  brought 
thereon  without  joining  the  lessee  when 
such  lessee  is  not  a  party  to  the  bond."; 
and 

E.  Revising  paragraph  (e)  to  read: 

"(e)  Except  as  provided  in  this 
subpart,  the  bonds  required  for  NPR-A 
leases  are  in  addition  to  any  other 
bonds  the  successful  bidder  may  have 
filed  or  be  required  to  file  under 
§§  3104.2,  3104.3(a)  and  3154.1  and 
subparts  3206  and  3209  of  this  title." 
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§3134t-2     |Amend*dl 

94.  Section  3134.1-2  is  amended  by 
redesignating  the  existing  text  as 
paragraph  (a)  and  adding  a  new 
paragraph  (b)  to  read 

"(b)  The  holders  of  any  oil  and  gas 
lease  bond  for  a  lease  on  the  NPR-A 
shall  be  permitted  to  obtain  a  rider  to 
include  the  coverage  of  oil  and  gas 
geophysical  operations  within  the 
boundaries  of  NPR-A." 

95.  The  title  of  Subpart  3135  is  revised 

to  rpad; 

Subpart  3135 — Translefs,  Ejcteostoos 
and  ConsolKlations 

96.  Section  3135.1  is  revised  to  read: 

§3135.1     Transfers  and  extensions, 
general 

97.  Section  3135.1-1  is  amended  by: 
A  Revising  the  title  to  read: 

§3135.1-1     Transfers. 

B.  Amending  paragraph  (a)  by 
removing  from  where  it  appears  the 
word  "assign"  and  replacing  it  with  the 
word  "transfer"; 

C.  Amending  paragraph  (b)  by 
rennoving  from  where  it  appears  the 
word  "assignment"  and  replacing  it  with 
the  word  "transfer"; 

D.  Amending  paragraph  |c]  by 
removing  from  where  it  appears  the 
word  "assignor"  and  replacing  it  with 
the  word  "transferor"  and  by  removing 
from  where  it  appears  at  the  end  of  the 
paragraph  the  word  "assignment"  and 
replacing  it  with  the  word  "transfer"; 

E.  Amending  paragraph  (d)  by 
removing  from  where  it  appears  the 
word  "assignee"  and  replacing  it  with 
the  word  "transferee";  and 

F.  Adding  new  paragraphs  (e)  and  (f) 
to  read: 

"(e)  Where  a  lease  is  subleased,  both 
the  approved  sublessee  and  the  lessee 
of  record  shall  be  liable  for  all  lease 
obligations. 

"(f)  Transfers  are  approved  for 
administrative  purposes  only.  Approval 
does  not  warrant  or  certify  that  either 
party  to  a  transfer  holds  legal  or 
equitable  title  to  a  lease." 

§3135.1-2    lAmeixledl 

98.  Section  3135.1-2  is  amended  by: 

A.  Amending  paragraph  (b)  by 
removing  from  where  it  appears  therein 
the  word  "assignment"  and  replacing  it 
with  the  word  "transfer ';  and 

B.  Revising  paragraph  (c)  to  read: 

"(c)  Where  a  transfer  of  record  title 
creates  separate  leases,  a  bond  shall  be 
furnished  covering  the  transferred  lands 
in  the  amount  prescribed  in  §  3134.1  of 
this  title.  Where  a  transfer  does  not 


create  separate  leases,  ttw  irnnsferee.  if 
the  transfer  so  provides  and  tiif  surety 
consents,  may  become  co-principal  on 
the  bond  with  the  transferor." 

99.  Section  3135.1-3  is  revised  to  read: 

§3135. 1-3    Scparst*  flih>g  tor  transfars. 

A  separate  instrument  of  transfer 
shall  be  filed  for  each  lease  on  a  form 
approved  by  the  Director  or  an  exact 
reproduction  of  the  front  and  back  of 
such  form.  Any  earlier  editions  of  the 
current  form  are  deemed  obsolete  and 
are  unacceptable  for  filing.  When 
transfers  to  the  same  person. 
association  or  corporation,  involving 
more  than  1  lease  are  filed  at  the  same 
time  for  approval.  1  request  for  approval 
and  1  showing  as  to  the  qualifications  of 
the  transferee  shall  be  sufficient. 

100.  Section  3135.1-4  is  amended  by: 

A.  Revising  the  tide  to  read: 

5  313Sl1-4    Affect  o<  tnmsfm  of  a  tract 

B.  Amending  paragrapii  (oj  tjy 
removing  from  where  it  appears  in  the 
first  sentence  the  phrase  "an 
assignment"  and  replacing  it  with  the 
phrase  "a  transfer",  by  removing  from 
where  it  appears  in  the  first  sentence  the 
word  "assigned"  and  replacing  it  with 
the  word  "transferred"  and  by  removing 
from  where  it  appears  at  the  beginning 
of  the  second  sentence  the  word 
"Assignment"  and  replacing  it  with  the 
word  "Transfers". 

101.  A  new  Part  3150  is  added  to  read: 

PART  3 150— ONSHORE  OIL  AND  GAS 
GEOPHYStCAL  EXPLORATION 

Subpart  3150 — Onshore  Oil  and  Gas 
Ge.>phys4cal  Ex(>JoratK>n.  General 

3150.0-1     Purpose. 
3150.0-3     Authority. 
3150.0-5    Dermilions. 
3150.1     Suspension,  revocation  or 
cancellation. 

Subpart  3151 — Exploration  Outside  of 
Alaaki 

Sec 

3151.1  Notice  of  intent  to  conduct  oil  and 
gas  geophysical  exploration  operutiuns. 

3151.2  Notice  of  completion  of  operations. 

Subpart  31S2 — Expk>rstion  In  Alaska 

Sec. 

3152.1  Application  for  oil  and  gas 
geophysical  exploration  permit. 

3152.2  Action  on  application. 

3152.3  Renewal  of  exploration  permit. 

3152.4  Relinquishment  of  exploration 
permit. 

3152.5  Modification  of  exploratiofi  permit. 

3152.6  Collection  and  subnisBion  of  data. 

3152.7  Completion  of  operatioDB. 


Subpart  3153— Expk>r»t*Ofi  of  t.^fxts  IMder 
the  Jurisdiction  ol  the  Department  ol 

Defense 

Sec. 

3153.1     Geophysical  permit  requirements. 
Subpart  3154— Bond  Requirements 

Sec. 

3154.1  Types  of  bonds. 

3154.2  Additional  bonding. 

3154.3  Bond  cancellation  or  termination  of 
liability. 

Authority:  The  Mineral  l.easing  Act  of  1920. 
as  amended  and  supplemented  (30  U.S.C.  181 
et  »eq  ).  the  Mineral  Leasing  Act  for  Acquired 
L.ands  of  1»17.  as  amended  |30  U.S.C.  351- 
359).  the  Federal  Ljind  Policy  and 
Management  Act  of  1976  (43  U.S.C.  1701  el 
seq.).  theAlaska  National  Interest  L.and* 
ConservMion  Act  (16  U.S.C.  3101  et  scq.)  and 
the  Department  of  the  Interior  Appropriations 
Act.  Fiscal  Year  1961  (42  U.S.C.  6508). 

Subpart  3150 — Onshore  Oil  and  Gas 
Geophystcal  Exploration,  General 

§  3150.0-1     Purpose. 

The  purpose  of  this  pari  is  to  establish 
procedures  for  conducting  oil  and  gas 
geophysical  exploration  operations  on 
unleased  public  lands  and  on  all  leased 
lands.  The  procedures  in  this  part  do  not 
apply  to:  (a)  Unleased  lands,  the  surface 
of  which  is  under  the  jurisdiction  of  an 
agency  other  than  the  Bureau  of  Land 
Management,  unless  requested  by  such 
agency;  (b)  casual  use;  or  (c)  operations 
conducted  in  accordance  with  section 
1002  of  the  Alaska  National  Interest 
Lands  Conservation  Act. 

§3150.0-3     Autt>ority. 

The  Mineral  Leasing  Act  of  1920,  as 
amended  and  supplemented,  (30  U.S.C. 
181  et  seq.).  the  Mineral  Leasing  Act  for 
Acquired  Lands  of  1947.  as  amended  (30 
U.S.C.  351-359).  the  Alaska  National 
Interest  Lands  Conservation  Act  (16 
U.S.C.  3101  et  seq),  the  Federal  Land 
Policy  and  Management  Act  of  1976  (43 
U.S.C.  1701  et  seq.)  and  the  Department 
of  the  Interior  Appropriations  AcL 
Fiscal  Year  1981  (42  U.S.C.  6508). 

§3150.0-5    Oeflnitfons. 
As  used  in  this  part,  the  term: 
(a)  "Oil  and  gas  geophysical 
exploration"  means  any  activity  relating 
to  the  search  for  evidence  of  oil  and  gas 
which  requires  physical  presence  upon 
the  lands  and  which  may  result  in 
damage  to  the  lands  or  the  resources 
located  thereon.  It  includes,  but  is  not 
limited  to,  geophysical  operations, 
construction  of  roads  and  trails  and 
cross-country  transit  of  vehicles  over 
such  lands.  It  does  iiot  include  core 
drilling  for  subsurface  geologic 


informalion  or  drilling  for  oil  and  gas: 
these  activities  shall  be  authorized  only 
by  the  issuance  of  an  oil  and  gas  lease 
and  the  approval  of  an  Application  for  a 
Permit  to  Drill.  TTie  regulations  in  this 
part,  however,  are  not  intended  to 
prevent  drilling  operations  necessary  for 
placing  explosive  charges,  where 
permissible,  for  seismic  exploration. 
Casual  use  is  not  affected  by  this 
paragraph. 

(b)  "Public  lands"  means  any  lands 
and  mterest  rn  lands  owned  by  the 
United  States,  within  the  several  States 
and  administered  by  the  Secretary 
through  the  Bureau  of  Land 
Management,  without  regard  to  how  the 
United  States  acquired  ownership, 
except: 

(1 )  Lands  located  on  the  Outer 
Continental  Shelf:  and 

(2)  Lands  held  for  the  benefit  of 
Indians,  AJeute  and  Eskimos. 

(c)  "Casual  use'  means  activities  that 
involve  practices  which  do  not 
ordinarily  lead  to  aw,'  appreciable        ^ 
disturbance  or  damage  to  lands,    ' 
resources  and  improvements.  For 
example,  activities  which  do  not  involve 
use  of  heavy  equipment  or  explosives 
and  which  do  not  involve  vehicular 
movement  except  over  established 
roads  and  trails  are  casual  use. 

§  3 1 50  1     Suspension,  revocation  or 
cancetlatton. 

Oil  and  gas  geophysical  exploration 
permits  may  be  cancelled  and  the 
authorization  to  conduct  exploration 
under  a  Notice  of  Intent  to  Conduct  Oil 
and  Gas  Exploration  Operations  may  be 
revoked  on  a  case-by-case  basis  by  the 
authorized  officer,  after  notice,  and  upon 
a  final  administrative  finding  of  a 
violation  of  any  term  or  condition  of  the 
instrument.  With  respect  to  notices  of 
intent  which  do  not  require  specific 
approval  from  the  authorized  officer, 
compliance  with  the  procedures  in  this 
part  will  constitute  authorization  for  a 
party  to  conduct  geophysical 
exploration  operations.  However  the 
authorized  officer  may,  based  on  land 
use  planning  documents,  determine  that 
the  lands  described  m  a  notice  of  intent 
are  not  subject  to  such  authorization 
and  are  not  available  for  geophysical 
exploration.  The  authorized  officer  may 
order  an  immediate  suspension  of 
activities  authonzed  under  a  permit  or 
other  H«e  authorization  prior  to  a 
hearing  or  final  administrative  finding  if 
it  is  determined  that  such  is  necessary  to 
protect  health  or  safety  or  the 
environment. 


Subpart  3 1 51— Exploration  Outside  of 
Alastca 

§3151.1     Notice  o(  Men!  to  conduct  oil 
and  gas  geophysical  exploration 
operations 

Any  person  desiring  to  conduct  oil 
and  gas  geophysical  exploration  on 
either  unleased  public  lands  or  leased 
lands  outside  of  the  State  of  Alaska 
shall  file  a  Notice  of  Intent  to  Conduct 
Oil  and  Gas  Exploration  Operations, 
referred  to  herein  as  a  notice  of  irrtent. 
The  notice  of  intent  shall  be  filed  with 
the  District  Manager  of  the  proper  BLM 
office  on  the  form  approved  by  the 
Director.  The  operator  shall  not 
commence  operations  for  a  period  of  5 
working  days  following  the  date  of  the 
filing  of  a  notice  of  intent  unless  notified 
by  the  authonzed  officer  that  operations 
may  commence  sooner.  The  operator 
shall  within  that  time,  or  such  other  time 
as  may  be  convenient  for  the  operator, 
participate  in  a  field  inspection  if 
requested  by  the  authorized  officer. 
Signing  of  the  notice  of  intent  by  the 
operator  shall  signify  agreement  to 
comply  with  the  terms  and  conditions 
contained  therein  and  in  this  part,  and 
with  alJ  practices  and  procedures 
specified  at  any  time  by  the  authorized 
officer, 

§3151.2     Motfce  of  completion  of 
op«r»tions. 

Upon  completion  of  exploration,  there 
shall  be  filed  with  the  District  Manager 
a  Notice  of  Completion  of  Oil  and  Gas 
Exploration  Operations.  Within  30  days 
after  this  filing,  the  authorized  officer 
shall  notify  the  party  who  conducted  the 
operations  whether  rehabilitation  of  the 
lands  is  satisfactory  or  whether 
additional  rehabilitation  is  necessary, 
specifying  the  nature  and  extent  of 
actions  to  be  taken  by  t!ie  operator. 

Subpart  3152— Exploration  in  Alaska 

§  3 1 52. 1     Application  for  oil  and  gas 
geophysical  exploration  permit 

Any  person  wishing  to  conduct  oil  and 
gas  geophysical  exploration  operations 
in  Alaska  on  unleased  public  lands  or 
leased  lands  shall  complete  an 
application  for  an  oil  and  gas 
geophysical  exploration  permit.  The 
application  shall  contain  the  following 
information: 

(a)  The  applicant's  name  and  address; 

(b)  The  operator's  name  and  address; 

(c)  The  contractor's  name  and 
address; 

(d)  A  description  oflands  covered  by 
the  application  of  township  and  range, 
including  a  map  or  overlays  showing  the 
lands  to  be  entered  and  affected; 

(e)  "Hie  period  of  time  when 
operations  will  be  conducted;  and 


(f)  A  plan  for  conducting  the 
exploration  operations. 

The  application  shall  be  submitted, 
along  with  a  nonrefundable  filing  fee  of 
$25  (except  where  the  exploration 
operations  are  to  be  conducted  on  s 
lease  hold  by  or  on  behalf  of  the  lessee), 
to  the  District  Manager  of  the  proper 
BLM  office. 

§  315Z.2    Action  on  appUcatioa 

(a)  The  authonzed  officer  shall  review 
each  application  and  epprove  or 
disapprove  it  wittun  90  calendar  days, 
unless  compliance  with  statutory 
requirements  such  as  the  National 
Environmental  PoUcy  Act  of  1969  (42 
U.S.C.  4321  et  seq.)  delays  this  action. 
The  applicant  shall  be  notified  promptly 
in  writing  of  any  such  delay. 

(b)  The  authorized  officer  shall 
include  in  each  geophysical  exploration 
permit  special  terms  and  conditions 
needed  to  protect  the  natural  land 
surface,  other  mineral  resources  and 
nonmineral  resources.  Geophysical 
permits  withm  National  Petroleum 
Reserve — Alaska  shall  contain  such 
conditions,  restnctions  and  prohibitions 
as  the  autho.nzed  officer  deems 
necessary  or  appropnate  to  mitigate 
reasonable  adverse  effects  upon  the 
surface  resources  of  the  Reserve  and  to 
satisfy  the  requirement  of  section  104(b) 
of  the  Naval  Petroleum  Reserves 
Production  Act  of  1976  (42  U.S.C.  6504) 
(See  part  3130  for  special  stipulations 
relating  to  the  National  I^trolenm 
Reserve — Alaska). 

(c)  An  exploration  permit  shall 
become  effective  on  the  date  specified 
by  the  authorized  officer  and  shall 
expire  1  year  thereafter. 

(d)  For  public  lands,  as  defined  in  this 
part,  subject  to  section  1006  of  the 
Alaska  National  Interest  Lands 
Conservation  Act,  exploration  shall  be 
authorized  only  upon  a  determination 
that  such  activities  can  be  conducted  in 
a  manner  which  is  consistent  with  the 
purposes  for  which  the  affected  area  is 
managed  under  applicable  law. 

§3152J    Renewal  of  exploration  permit 

Upon  application  by  the  permittee  and 
payment  of  a  nonrefundable  filing  fee  of 
$25  (except  where  the  exploration 
operations  are  to  be  conducted  on  a 
leasehold  by  or  on  behalf  of  the  lessee), 
an  exploration  permit  may  be  renewed 
by  the  authorized  officer  for  a  period  not 
to  exceed  1  year. 

§3152.4    RellnquishTnent  of  exploration 
permit. 

Subject  to  the  continued  obligations  of 
the  permittee  and  the  surety  to  comply 
with  the  terms  and  conditions  of  the 


UM  I 


22618 


Federal  Res'ister  /  Vol.  52.  No.  113  /  Friday.  June  12.  1987  /  Proposed  Rules 


FederaJ  Register  /  Vol.  S2.  No.  113  /  Frida>-,  )ime  12,  1987  /  Proposed  Ruies 


2261S 


exploration  permit  and  the  regulations, 
the  permittee  may  relinquish  an 
exploration  permit  for  all  or  any  portion 
of  the  lands  covered  by  it.  Such 
relinquishment  shall  be  filed  with  the 
District  Manager  of  the  proper  BLM 
office. 

§  3152.5    Modification  of  exptoratlon 
p«rmit 

(a)  A  permittee  may  request,  and  the 
authorized  officer  may  approve  a 
modification  of  an  exploration  permit. 

(b)  The  authorized  officer  may,  after 
consultation  with  the  permittee,  require 
modifications  he/she  determines 
necessary  to  the  exploration  permit. 

§  3152.6    Collection  and  submission  of 
data. 

(a)  The  permittee  shall  submit  to  the 
Bureau  all  data  and  information 
obtained  in  carrying  out  the  exploration 
plan. 

(b)  The  Bureau  shall  not  release  such 
data  and  information  and  any 
processed,  analyzed  and  interpreted 
material  until  such  time  as  disclosure 
would  not  adversely  affect,  in  the 
opinion  of  the  authorized  officer,  the 
competitive  position  of  the  permittee. 

§  3152.7    Completion  of  operations. 

(a)  The  permittee  shall  submit  to  the 
authorized  officer  a  completion  report 
within  30  days  of  completion  of  all 
operations  under  the  permit.  The 
completion  report  shall  contain  the 
following; 

(1)  A  description  of  all  work 
performed; 

(2)  Charts,  maps  or  plats  depicting  the 
areas  and  blocks  in  which  the 
exploration  was  conducted  and 
specifically  identifying  the  lines  of 
geophysical  traverses  and  any  roads 
constructed; 

(3)  The  dates  on  which  the  actual 
exploration  was  conducted; 

(4)  Such  other  information  about  the 
exploration  operations  as  may  be 
specified  by  the  authorized  officer  in  the 
permit;  and 

(5)  A  statement  that  all  terms  and 
conditions  have  been  complied  with  or 
that  corrective  measures  shall  be  taken 
to  rehabilitate  the  lands  or  other 
resources. 

(b)  Within  90  days  after  the 
authorized  officer  receives  a  completion 
report  from  the  permittee  that 
exploration  has  been  completed  or  after 
the  expiration  of  the  permit,  whichever 
occurs  first,  the  authorized  officer  shall 
notify  the  permittee  of  the  specific 
nature  and  extent  of  any  additional 
measures  required  to  rectify  any  damage 
to  the  lands  and  resources. 


Subpart  3153— Exploration  of  Lands 
Under  the  Jurisdiction  of  the 
Department  of  Defense 


§3153.1     Geophysical  permit 
requirement*. 

Except  in  unusual  circumstances, 
permits  for  geophysical  exploration  on 
unleased  lands  under  the  jurisdiction  of 
the  Department  of  Defense  shall  be 
issued  by  the  appropriate  agency  of  that 
Department.  In  the  event  an  agency  of 
the  Department  of  Defense  refers  an 
application  for  exploration  to  the  Bureau 
for  issuance,  the  provisions  of  Subpart 
3152  of  this  title  shall  apply. 
Geophysical  exploration  on  lands  under 
the  jurisdiction  of  the  Department  of 
Defense  shall  be  authorized  only  with 
the  consent  of.  and  subject  to  such  terms 
and  conditions  as  may  be  required  by. 
the  Department  of  Dt^fense. 

Subpart  3154 — Bond  Requirements 

§3154.1     Types  of  t>onds. 

Prior  to  each  planned  exploration,  the 
party(s)  filing  the  notice  of  intent  or 
application  for  a  permit  shall  file  with 
the  authorized  officer  a  bond  as 
described  in  S  3104.1  of  this  title  in  the 
amount  of  at  least  $5,000.  conditioned 
upon  full  and  faithful  compliance  with 
the  terms  and  conditions  of  this  subpart 
and  the  notice  of  intent,  permit  or  lease. 
In  lieu  thereof,  the  party(s)  may  file  a- 
statewide  bond  in  the  amount  of  $25,000 
covering  all  oil  and  gas  exploration 
operations  in  the  same  State  or  a 
nationwide  bond  in  the  amount  of 
$50,000  covering  all  oil  and  gas 
exploration  operations  in  the  nation. 
Holders  of  individual,  statewide  or 
nationwide  oil  and  gas  lease  bonds  shall 
be  permitted  to  obtain  a  rider  to  include 
oil  and  gas  exploration  operations  under 
this  part.  Holders  of  nationwide  or  any 
National  Petroleum  Reserve — Alaska  oil 
and  gas  lease  bonds  shall  be  permitted 
to  obtain  a  rider  to  include  the  coverage 
of  oil  and  gas  exploration  within  the 
National  Petroleum  Reserve — Alaska 
under  Subpart  3152  of  this  title. 

}  3154.2     Additional  tK>ndlng. 

The  authorized  officer  may  increase 
the  amount  of  any  bond  that  is  required 
or  any  outstanding  bond  under  this 
subpart  when  he/she  determines 
additional  coverage  is  needed  to  ensure 
protection  of  the  lands  and  other 
resources. 

§  3154.3     Bond  cancellation  or  termination 
of  llat>lllty. 

The  authorized  officer  shall  not 
consent  to  the  cancellation  of  the  bond 
or  the  termination  of  liability  unless  and 
until  all  of  the  terms  and  conditions  of 
the  notice  of  intent,  permit  or  lease  have 


been  met.  Should  the  authorized  officer 
fail  to  notify  the  party  within  30  days 
(for  a  notice  of  intent)  or  within  90  days 
(for  a  permit)  of  the  filing  of  a  notice  of 
completion  of  the  need  for  additional 
action  by  the  operator  to  rehabilitate  the 
lands,  liability  for  that  particular 
exploration  operation  shall 
automatically  terminate. 


PART  3160— I  AMENDED] 

102.  The  authority  citation  for  part 
3160  continues  to  read: 

Authority:  The  Mineral  Leasing  Act  of  1920. 
as  amended  and  supplemented  (30  U.S.C.  181 
et  seq  ):  the  Act  of  May  21. 1930  (30  U  S.C. 
301-306):  the  Mineral  Leasing  Act  for 
Acquired  Lands  of  1947,  as  amended  (30 
U.S.C.  351-359):  the  Act  of  March  3. 1909.  as 
amended  (25  U.S.C.  369);  the  Act  of  May  11. 
1938,  as  amended  (25  U.S.C.  396a-396q):  the 
Act  of  February  28. 1891.  as  amended  (25 
U.S.C.  397);  the  Act  of  May  29,  1924  (25  U.S.C 
398):  the  Act  of  March  3,  1927  (25  U.S.C.  398a- 
398e):  the  Act  of  June  30, 1919.  as  amended 
(25  use.  399):  R.S.  S  441  (43  U.S.C.  1457),  see 
also  Attorney  General's  Opinion  of  April  2. 
1941  (40  Op.  Atty.  Gen.  41):  the  Federal 
Properly  and  Administrative  Services  Act  of 
1949  (40  use.  471  et  seq):  the  National 
Environmental  Policy  Act  of  1969,  as 
amended  (42  U.S.C.  4321  et  seq  ):  the 
Department  of  the  Interior  Appropriations 
Act  for  Fiscal  Year  1981  (42  U.S.C.  6508);  the 
Combined  HydrocartKjn  Leasing  Act  of  1981 
(Pub.  L  97-78),  the  Federal  Oil  and  Gas 
Royally  Management  Act  of  1982  (30  U.S.C. 
1701);  and  the  Indian  Mineral  Development 
Act  of  1982  (25  U.S.C.  2102). 

103.  Section  3160.0-5  is  revised  to 
read; 

S  3160.0-5     Definitions. 
As  used  in  this  part,  the  term: 

(a)  "Authorized  representative" 
means  any  entity  or  individual 
authorized  by  the  Secretary  to  perform 
duties  by  cooperative  agreement, 
delegation  or  contract. 

(b)  "Avoidably  lost"  means  the 
venting  or  flaring  of  produced  gas 
without  the  prior  authorization, 
approval,  ratification  of  acceptance  of 
the  authorized  officer  and  the  loss  of 
produced  oil  or  gas  when  the  authorized 
officer  determines  that  such  loss 
occurred  as  a  result  of:  (1)  Negligence  on 
the  part  of  the  lessee;  or  (2)  the  failure  of 
the  lessee  to  take  all  reasonable 
measures  to  prevent  and/or  control  the 
loss;  or  (3)  the  failure  of  the  lessee  to 
comply  fully  with  the  applicable  lease 
terms  and  regulations,  applicable  orders 
and  notices,  or  the  written  orders  of  the 
authorized  officer  or  (4)  any 
combination  of  the  foregoing. 

(c)  "Federal  lands"  means  all  lands 
and  interests  in  lands  owned  by  the 
United  States  which  are  subject  to  the 


mineral  leasing  law«.  including  mineral 
resources  or  mmtral  esUtes  reserved  to 
the  United  Slates  in  the  conveyance  of  a 
Aurface  or  nonminerai  estate. 

{dj  "Fresh  water  "  means  w^ter 
containing  not  more  tiian  ^JX)0  ppm  of 
total  dissolved  solids,  provided  that 
&uch  wafer  does  not  contain 
objectionable  levels  of  any  constituent 
that  is  toxic  to  animal,  plant  or  aqaaljc 
life.  unlcM  otherwise  specified  in 
applicAbJe  notices  or  orders. 

(e)  "Lease"  means  any  contract 
profit-share  arrangement,  joint  ventue  or 
other  agreement  isRued  or  approved  by 
the  United  States  under  a  mir>eral 
leasing  law  that  autfiorizes  exploration 
for,  extraction  of  or  removal  of  oil  or 
gas. 

(f)  "Lease  site"  means  any  lands, 
including  the  surface  of  a  severed 
mineral  estate,  on  which  exploration  for, 
or  exlraction  and  removal  ot  oil  or  gas 
is  authorized  under  a  lf>a6e. 

(g)  "Lessee  '  means  the  party 
authorized  by  or  through  a  lease  or  an 
approved  transf«jr  Lhereoi.  to  explore  for. 
develop  and  prcxiuce  oil  and  gas  on  the 
lease  m  accordance  with  the  lease  terms 
and  conditions,  stipulations,  orders, 
permits,  regulations  and  law.  For 
convenience  o/referenoe  throughout  this 
part,  the  term  lessee  also  refers  to  and 
includes  the  holdtrs  of  approved 
operating  rights  and  designated 
operators. 

(h)  "Lessor"  means  the  party  to  a 
lease  who  holds  legal  or  beneficial  title 
to  the  mineral  estate  in  the  leased  lands. 

(i)  "Maximum  ultimate  economic 
recovery"  means  t)ie  recoven,'  of  oil  and 
gas  from  leased  lands  which  a  prudent 
operator  could  he  expected  to  make 
from  that  field  or  reservoir  given 
existing  knowledge  of  reservior  and 
other  pertinent  facts  and  utilizing 
common  industry  practices  for  primary, 
secondary  of  tertiary  recovery 
operations. 

(j)  "Notice  of  lessees  and  operators 
(NTL) '  means  a  written  notice  issued  by 
the  aothonzed  officer.  NTL's  implemenl 
the  regulations  m  this  part  and  operating 
orders,  and  serve  as  instructions  on 
specific  item(s)  of  importance. 

(k)  "Onshore  oil  and  gas  order"  means 
a  formal  numliered  order  issued  by  the 
Director  thai  implements  the  regulations 
in  this  part. 

(1)  "Operator"  means  the  party  that 
has  control  or  management  of 
operations  on  the  leased  lands  or  a 
portion  thereof.  The  operator  may  be  the 
lessee,  the  holder  of  approved  operating 
rights  or  the  designated  operator. 

(m)  "Paying  well'  means  a  well  that  is 
capable  of  producing  oil  or  gas  of 
sufficient  value  to  exceed  direct 


opera tuag  costs  and  the  costs  of  lease 
re.Ttals  or  minimuni  royalty. 

(n)  "Person"  means  any  individual, 
firm,  corporation,  association, 
partnership,  consortium  or  joint  venture. 

(o)  "Production  in  paying  quantities" 
means  production  from  a  lease  of  oil 
and/or  gas  of  sufficient  value  to  exceed 
direct  operating  costs  and  the  cost  of 
lease  rentals  or  minimum  royalties. 

(p)  "Superintendent'  means  the 
superintendent  of  an  Indian  Agency,  or 
other  officer  authorized  to  act  m  matters 
of  record  and  law  with  respect  to  oU  and 
gas  leases  on  restricted  Indian  lands. 

(q)  "Waste  of  oil  or  gas"  means  an>' 
act  or  failure  to  act  by  the  lessee  that  is 
not  sanctioned  by  the  authorized  officer 
as  necessan,'  for  proper  development 
and  production  and  which  results  iir  (1) 
A  reduction  in  the  quantity  or  quaHty  of 
oil  and  gas  ulhmalely  producible  from  a 
reservoir  under  prudent  and  proper 
operations:  or  {2)  avoidable  surface  loss 
of  oil  or  gas. 

§3161.2    lAmended] 

104.  Section  3161.2  is  amended  by 
removing  from  where  it  appears  the 
phrase  "that  the  operator  is  authorized 
to  conduct  S4ich  operations. ". 

§3162.3-1    (Amended) 

105.  Section  31623-1  is  amended  by 
adding  a  new  paragraph  (g)  to  read; 

"(g)  Approval  of  the  Application  for 
Permit  to  Drill  does  not  warrant  or 
certify  that  the  applicant  holds  legal  or 
equitable  trtie  to  the  subject  leasefs) 
which  would  entitle  the  applicant  to 
conduct  drilhng  operations." 

PART  3180— (AMENDED] 

106.  The  authority  citation  for  Part 
3180  is  revised  to  read: 

Authority:  Mineral  Leasing  Act  of  1920.  as 
amended  and  supplemented  (30  U.S.C.  181. 
189,  226(e).  226[j)). 

§§  3183.3-1,  3183.4,  8183.5  and  3183.6 
[RedeaigRated  as  1^3183.4,  3183.5,  3183.6 
and  3183.7  respectively] 

107.  Sections  3183.3-1,  3183.4,  3183.5 
and  3183.6  are  redesignated  as 

§§  3183.4.  3183.5,  3183,6  and  31B3.7. 
respectively. 

108.  Section  3183.4,  pre\iously 
§  3183.J-1,  is  re\'i8ed  to  read; 

§  3183.4    Approval  of  executed  agreefr>ent. 

(a)  A  unit  agreement  shall  be 
approved  by  the  authorized  officer  upon 
a  determination  that  such  agreement  is 
necessary  or  advisable  m  the  pubhc 
interest  and  is  for  the  purpose  of  more 
properly  consemng  natural  resources. 
Such  approval  shall  be  incorporated  m  a 
Certificabon-Determmation  document 
appended  to  the  agreement  (See  i  3186,1 


of  this  tftle  for  example^.  No  suck 
agreement  shaH  be  approved  unless  fhe 
parties  signaton,  to  the  agreement  hold 
sufficient  intercuts  in  the  unit  area  to 
provide  reasonat>iy  efTective  control  of 
operatioQS. 

(b)  The  public  interest  requirement  of 
an  approved  unit  agreement  for 
unproven  areas  shall  be  satisfied  only  if 
the  unit  operator  commences  actual 
drilling  operations  and  thereafter 
diligently  prosecute*  such  operations  in 
accordance  with  the  terms  of  said 
agreement.  If  an  application  is  received 
for  voluntary  termination  of  a  unit 
agreement  for  an  unproven  area  during 
its  fixed  term  or  such  an  agreement 
ffutomatically  expires  at  the  end  of  its 
fixed  term  without  the  public  interest 
requirement  having  been  satisfied,  the 
approval  of  that  agreement  by  the 
authorized  officer  shall  be  invalid  and 
no  Federal  lease  shall  be  eligible  for 
extensions  under  {  3104  4  of  this  title. 

(c)  Any  modification  of  an  approved 
agreement  shall  require  the  prio- 
approval  of  the  authorized  officer. 

§3186.1    (Amended! 

109.  Section  3186.1  is  amended  by 
amending  the  portion  entitled 
"Certjficatiom-Determination'"  by  adding 
at  the  end  of  paragraph  A  a  sentence  lo 
read;  "This  approval  shall  become 
invalid  if  the  pubhc  interest  requirement 
under  S  3183.4(bJ  of  this  title  is  not  met." 

PART  3200— [AMENDED J 

110.  The  authority  citation  for  Part 
3200  is  revised  to  read; 

Authority:  theCeothermal  Steain  Ad  of 

1970  (30  U.S.C.  1001-1025). 

§3200.0-5    lAmendadi 

11.  Section  3200.0-5  is  amended  by: 

A.  Revising  paragraph  [b]  to  read: 

"(b)  'Secretary*  means  the  Secretary 
of  the  Interior."; 

B.  Revising  paragraph  (e)  to  read; 

"(e)  "Sole  party  in  interest  means  a 
party  who  is  or  will  be  vested  with  any 
interest  under  the  lease  as  defined  in 
paragraph  (f)  of  this  section.  No  one  is  a 
sole  party  in  interest  with  respect  to  an 
application,  offer,  competitive  bid  or 
lease  in  which  any  other  party  has  an 
interest.  Any  party  with  any  claim  or 
any  prospective  future  claim  to  an 
advantage  or  benefit  from  a  lease,  and 
with  any  participation  or  any  defir>ed  or 
undefir>ed  share  in  any  increments, 
issues  or  profits  which  may  be  derived 
or  which  may  accrue  in  any  marmer 
from  the  lease  based  on  or  pursuant  to 
any  agreement  or  understanding  existing 
at  the  time  the  application,  offer  or 
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competitive  bid  is  filed,  shall  constitute 
d  party  in  interest  in  such  lease.  No  one 
IS.  or  shall  be  deemed  a  sole  party  in 
interest  in  a  lease  in  which  any  other 
^jarty  has  any  interest  in  the  lease." 

C.  Revising  paragraph  (f)  to  read: 

"(f)  "Interest"  means  any  interest 
whatever  in  a  geothermal  lease, 
mcluding.  but  not  limited  to:  (1)  A  record 
title  interest;  (2)  a  working  interest;  (3) 
an  operating  right;  (4)  an  overriding 
royalty  interest  or  other  similar 
fiduciary  payments  or  arrangements;  or 
(5)  options  or  any  agreement  covering 
such  interest.  'Interest'  does  not  include 
stock  ownership,  stockholding  or  stock 
control  in  a  lease  application  or  offer  or 
in  a  bid.  except  for  purposes  of  acreage 
limitations  in  §  3201.2  of  this  title  and 
qualifications  of  leases  in  Subpart  3202 
of  this  title. 

D.  Revising  paragraph  (g)  to  read: 

"(g)  "Director"  means  the  Director  of 
the  Bureau  of  Land  Management."; 

E.  Amending  paragraph  (k).  by 
removing  paragraphs  (k)(l)  through 
(k)(3)  in  their  entirety;  and 

F.  Adding  new  paragraph  (m)  through 
(s)  to  read: 

"(m  "Authorized  officer"  means  any 
employee  of  the  Bureau  of  Land 
Management  authorized  to  perform  the 
duties  described  in  Croup  3200. 

"(n)  'Proper  BLM  office  means  the 
Bureau"  of  Land  Management  office 
having  jurisdiction  over  the  lands 
subject  to  the  regulations  in  Group  3200. 

"(o)  'Anniversary  date'  means  the 
same  day  and  month  in  succeeding 
years  as  that  on  which  the  lease  became 
effective. 

"(p)  "Surface  managing  agency'  means 
any  Federal  agency  outside  of  the 
Department  of  the  Interior  which  has 
jurisdiction  over  the  surface  overlying 
Federally-owned  minerals. 

"(q)  Bureau"  means  the  Bureau  of 
L<ind  Management. 

"(r)  'Service'  means  the  Minerals 
Management  Service. 

"(s)  'Transfer'  means  any  conveyance 
of  an  interest  in  a  lease  by  assignment, 
sublease  or  otherwise.  This  definition 
includes  the  terms:  assignment'  which 
means  a  transfer  of  all  or  a  portion  of 
ihe  lessee's  record  title  interest  in  a 
leasee;  and  'sublease'  which  means  a 
transfer  of  a  non-record  title  interest  in  a 
lease,  i.e..  a  transfer  of  operating  rights 
is  normally  a  sublease  and  a  sublease  is 
a  subsidiary  arrangement  between  the 
lessee  (sublessor)  and  the  sublessee,  but 
a  sublease  does  not  include  a  transfer  of 
a  purely  financial  interest,  such  as 
overriding  royalty  interest  or  payment 
out  of  production,  nor  does  it  affect  the 


relationship  imposed  by  a  lease  between 
the  lessee(s)  and  the  United  States." 

S  3200.0-«  and  3200.0-7    (R«mov*d] 

112.  Section  3200.0-6  and  3200.0-7  are 
removed  in  their  entirety. 

§  3200.0-B     {Redesignated  as  §  3200.0-6] 

113.  Section  JZ(XJ.O-ti  is  redesignated 
as  §  3200.0-6  and  paragraph  (a)  thereof 
is  amended  by  removing  the  third 
sentence  thereof  in  its  entirety  and  by 
removing  from  the  end  thereof  the  word 
"chapter"  and  replacing  it  with  the  word 
"title". 

114.  A  new  §  3200.1  is  added  to  read: 

§3200.1     Competitive  and  noncompetitive 
l«a»lng  areaa. 

The  authorized  officer  shall  determine 
the  boundaries  of  known  geothermal 
resource  areas.  All  lands  within  such 
boundaries  shall  only  be  leased 
competitively  to  the  highest  qualified 
bidder  in  accordance  with  Part  3220  of 
this  title.  All  other  lands  shall  be  leased 
noncompetitively.  if  at  all.  to  the  first 
qualified  offeror  in  accordance  with  Part 
3210of  this  title. 

(a)  In  determining  whether  the  geology 
of  an  area  is  of  such  a  nature  that  the 
area  should  be  designated  as  a  KGRA. 
the  authorized  officer  shall  use  such 
geologic  and  technical  evidence  as  he/ 
she  deems  appropriate,  including  the 
following: 

(1)  The  existence  of  siliceous  sinter 
and  natural  geysers; 

(2)  The  temperature  of  fumaroles. 
thermal  springs  and  mud  volcanoes; 

(3)  The  SiOj  content  of  spring  water 

(4)  The  Na/K  ratio  in  spring  waters  or 
hot-water  systems; 

(5)  The  existence  of  volcanoes  and 
calderas  of  late  Tertiary  or  Quaternary 
age; 

(6)  Conductive  heat  Hows  and 
geothermal  gradient; 

(7)  The  porosity  and  the  permeability 
of  a  potential  reservoir 

(8)  The  results  of  electrical  resistivity 
surveys; 

(9)  The  results  of  magnetic,  gravity 
and  airborne  infrared  geophysical 
surveys;  and 

(10)  The  information  obtained  through 
other  geophysical  methods,  such  as 
microseismic.  seismic  ground  noise, 
electromagnetic  and  telluric  surveys  if 
such  methods  prove  to  have  significant 
use  in  evaluation. 

(b)  For  purposes  of  KGRA 
classification,  a  "discovery""  or 
"discoveries"  shall  be  considered  to  be 
any  well  deemed  by  the  authorized 
officer  to  be  capable  of  producing 
geothermal  resources  in  commercial 
quantities.  Where  the  geological 
structure  is  not  known,  "nearby"  shall 


be  considered  to  be  5  miles  or  less  from 
any  such  discovery.  Lands  nearby  a 
discovery  shall  be  classified  as  KGRA 
unless  it  is  determined  that  the  lands  are 
on  a  different  geological  structure  from 
the  discovery.  Where  the  authorized 
officer  has  determined  the  extent  of  a 
structure  on  which  a  discovery  has  been 
made,  all  lands  in  that  structural  area 
contributing  geothermal  resources  to 
that  discovery  shall  be  deemed  a  KGRA 
regardless  of  the  distance  from  the 
discovery. 

(c)  "Competitive  interest"  shall  exist 
in  the  entire  area  covered  by  an 
application  for  a  geothermal  lease  if  at 
least  one-half  of  the  lands  covered  by 
the  application  are  also  covered  by 
another  application  which  was  filed 
during  the  same  application  filing 
period,  whether  or  not  that  other 
application  is  subsequently  withdrawn 
or  rejected.  Competitive  interest  shall 
not  be  deemed  to  exist  in  the  entire  area 
covered  by  an  application  because  of  an 
overlapping  application,  if  less  than  one- 
half  of  the  lands  subject  to  the  first 
application  are  covered  by  an  other 
single  application  filed  during  the  same 
application  filing  period;  however,  some 
of  the  lands  subject  to  the  first 
application  may  be  determined  to  be 
within  a  KGRA  pursuant  to  the  first 
sentence  of  this  paragraph. 

115.  A  new  S  3200.2  is  added  to  read: 

5  3200.2     Management  of  Federal  minerals 
from  reserved  mineral  estates. 

Where  nonmineral  public  land 
disposal  statutes  provided  that  in 
conveyances  of  title  all  or  certain 
minerals  shall  be  reserved  to  the  United 
States  together  with  the  right  to  prospect 
for.  mine  and  remove  the  minerals  under 
applicable  law  and  regulations  as  the 
Secretary  may  prescribe,  the  lease  or 
sale,  and  administration  and 
management  of  use  of  such  minerals 
shall  be  accomplished  under  the 
regulations  of  Group  3200  of  this  title. 
Such  mineral  estate  include,  but  are  not 
limited  to,  those  that  have  been  or  will 
be  reserved  under  the  authorities  of  the 
Recreation  and  Public  Purposes  Act.  as 
amended  (43  U.S.C.  869  et  seq).  the 
Small  Tract  Act  of  June  1. 1938.  as 
amended  (43  U.S.C.  682(b))  and  the 
Federal  Land  PoHcy  and  Management  of 
1976  43  U.S.C.  1701  et  seq.). 

§3201.1-1     (Amended) 

116.  Section  3201.1-1  is  amended  by: 
A.  Adding  a  new  paragraph  (a)  to 

read: 

"(a)  The  Secretary  may  issue  a 
geothermal  lease  when  he/she 
determines  such  issuance  would  be  in 
the  public  interest.";  and 


B.  The  existing  paragraph  of  the 
section  is  designated  as  paragraph  (b) 
by  inserting  the  figure  ""(b)"  at  the 
beginning  of  the  paragraph,  and  the 
figures  (a),  (b).  and  (c)  are  changed  to 
(1).  (2).  and  (3). 

§3201.1-2    [Amended] 

117.  Section  3201.1-2(b)(2)  is  amended 
by  removing  from  where  it  appears  the 
word  "chapter"  and  replacing  it  with  the 
word  "title". 

§3201.1-4    (Amended) 

118.  Section  3201.1^  is  amended  by 
removing  the  phrase  "Federal  Power 
Commission"  from  the  title  and  the 
place  it  appears  in  the  body  of  the 
section  and  replacing  it  with  the  phrase 
"'Federal  Energy  Regulatory 
Commission". 

§3202.2    (Amended] 

119.  Section  3202.2  is  amended  by 
revising  the  first  sentence  of  the  section 
to  read:  "Submission  of  an  executed 
lease  application  or  offer,  competitive 
bid  or  request  for  approval  of  a  transfer 
of  record  title  or  of  operating  rights 
(sublease)  constitutes  certification  of 
compliance  with  the  regulations  of  this 
group  and  the  Act." 

§3202.2-2    [Removed) 

120.  Section  3202.2-2  is  removed  in  its 
entirety. 

121.  Section  3202.2-3  is  redesignated 
as  §  3202.2-2  and  revised  to  read: 

§  3202.2-2    Attorney-in-fact/agent. 

An  attorney-in-fact  or  an  agent  may 
execute  and  file  an  application,  offer, 
competitive  bid  or  transfer  of  record  title 
or  of  operating  rights  (sublease),  request 
for  approval  of  a  transfer  or  other 
leasing  action. 

§3202.2-4    (Removed] 

122.  Section  3202.2-4  is  removed  in  its 
entirety. 

§  3202.2-5    ( Redesignated  as  §  3202.2-3) 

123.  Section  3202.2-5  is  redesignated 
as  §  3202.2-3  and  is  amended  by 
removing  the  last  two  sentences  thereof 
and  replacing  them  with  the  sentence  to 
read:  "All  interested  parties  may  be 
required  to  furnish  evidence  of  their 
qualifications  upon  the  written  request 
of  the  authorized  officer." 

§  3202.2-6    (Redesignated  as  §  3202.2-4J 

124.  Section  3202.2-6  is  redesignated 
as  S  3202.2-4  and  is  amended  by 
removing  in  its  entirety  all  language 
following  the  first  two  sentences  of  the 
section. 

125.  Section  3203.1-1  is  revised  to 
read: 


§3203.1-1     Dating  of  leases. 

All  geothermal  leases  shall  be 
considered  issued  when  signed  by  the 
authorized  officer.  Geothermal  leases, 
except  future  interest  leases  issued 
under  Subpart  3207  of  this  title,  shall  be 
effective  as  to  the  first  day  of  the  month 
following  the  date  the  leases  are  issued. 
A  lease  may  be  made  effective  on  the 
first  day  of  the  month  within  which  it  is 
issued  if  a  written  request  is  made  prior 
to  the  date  of  signature  of  the  authorized 
officer.  A  renewal  lease  shall  be  dated 
from  the  termination  of  the  original 
lease. 

§3203.1-4    (Amended] 

126.  Section  3203.1-4  is  amended  by 
removing  from  where  it  appears  in 
paragraph  (d)  the  citation  "30  CFR 
270.17"  and  replacing  it  with  the  citation 
"§3261.8  of  this  title". 

§3203.2    [Amended] 

127.  Section  3203.2  is  amended  by: 

A.  Amending  paragraph  (b)  by 
removing  from  where  it  appears  at  the 
end  of  the  second  sentence  the  phrase  ". 
or  as  provided  for  in  Part  3230  of  this 
chapter  with  respect  to  'conversion 
rights'  ";  and 

B.  Amending  paragraph  (d)  by 
removing  from  where  is  appears  in  the 
first  sentence  thereof  the  word  "will" 
and  replacing  it  with  the  word  "shall", 
by  removing  from  where  it  appears  in 
the  first  sentence  thereof  the  word 
"chapter"  and  replacing  it  with  the  word 
"title"  and  by  removing  from  where  it 
appears  in  the  third  sentence  thereof  the 
word  "will"  and  replacing  it  with  the 
word  "shall". 

§  3203.3    [Amended) 

128.  Section  3203.3  is  amended  by 
removing  from  where  it  appears  the 

•  citation  "§  3203.2"  and  replacing  it  with 
the  phrase  "§  3203.2  of  this  title". 

§3203.5    (Amended) 

129.  Section  3203.5  is  amended  by 
removing  from  the  two  places  where  it 
appears  the  word  "supervisor"  and 
replacing  it  with  the  phrase  "authorized 
officer". 

§  3203.6    [Amended] 

130.  Section  3203.6  is  amended  by 
removing  from  where  it  appears  in  the 
introductory  paragraph  and  paragraph 
(a)  the  word  "chapter"  and  replacing  it 
with  the  word  "title",  by  removing  from 
where  it  appears  in  paragraph  (a)  the 
citation  "43  CFR  3264.4"  and  repjacing  it 
with  the  citation  "§  3264.4  of  this  title", 
by  removing  from  where  it  appears  in 
paragraph  (b)  the  citation  "43  CFR 
3262.4"  and  replacing  it  with  the  citation 
"§  3262.4  of  this  title"  and  by  removing 
from  where  it  appears  in  paragraph  (b) 


the  citation  '"43  CFR  3262.4-2"'  and 
replacing  it  with  the  citation  "§  3262.4-2 
of  this  fifle". 

§  3203.6    [Amended] 

131.  Section  3203.8  is  amended  by 
removing  from  the  two  places  it  appears 
the  word  "Supervisor"  and  replacing  it 
with  the  phrase  "authorized  officer"  and 
by  removing  from  where  it  appears  at 
the  end  of  paragraph  (b)  the  citation  "43 
CFR  Part  3260 "  and  replacing  it  with  the 
citation  "§  3262.3  of  this  title". 

132.  The  title  of  Subpart  3205  is 
revised  to  read: 

Subpart  3205— Fees,  Rentals  and 
Royalties 

§3205.1-2    (Amended] 

133.  Section  3205.1-2(a)(l)  is  amended 
by  removing  from  where  it  appears  the 
phrase  "all  first-year  rentals"  and 
replacing  it  with  the  phrase  "all  first- 


year  advance  rentals" 

^„«..  «  -^  revised  to  read 


replacing 

ear  advc. . 

134.  Section  3205.2  is 

§3205.2    Filing  fees. 

(a)  No  filing  fee  is  required  for 
competitive  lease  applications. 

(b)  Applications  for  noncompetitive 
leases,  including  future  interest  leases, 
shall  be  accompanied  by  a 
nonrefundable  filing  fee  of  $75  for  each 
application. 

(c)  Applications  for  approval  of  a 
transfer  of  a  lease  or  any  interest  therein 
shall  be  accompanied  by  a 
nonrefundable  filing  fee  of  $50  for  each 
separate  request  for  a  transfer. 

(d)  No  filing  fee  is  required  for 
requests  or  nominations  for  parcels  to 
be  offered  for  competitive  sale. 

§3205.3-1    (Amended] 

135.  Section  3205.3-1  is  amended  by 
revising  the  first  sentence  thereof  to 
read:  "Each  application  shall  be 
accompanied  by  payment  of  the  first- 
year's  advance  rental  of  $1  per  acre  or 
fraction  thereof  based  on  the  total 
acreage  included  in  the  application, 
except  that  no  advance  rental  payment 
is  required  with  an  application  for  a 
future  interest.",  by  removing  where  it 
appears  in  the  second  sentence  thereof 
the  phrase  "first-year's  rental"  and 
replacing  it  with  the  phrase  "first-year's 
advance  rental"  and  by  removing  from 
where  it  appears  in  the  last  sentence 
thereof  the  phrase  "of  the  application" 
and  replacing  it  with  the  phrase  "or  the 
application". 

§3205.3-2    [Amended] 
136.  Section  3205.3-2  is  amended  by: 
A.  Amending  paragraph  (a)  by 
removing  from  where  it  appears  the 
phrase  "proper  BLM  office"  and 
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replacing  it  with  the  phrase  "designated 
Service  office"  and  by  removing  from 
where  it  appears  the  word  "chapter" 
and  replacing  it  with  the  word  "title"; 

B.  Amending  paragraph  (c)  by 
removing  from  where  it  appears  the 
word  "chapter"  and  replacing  it  with  the 
word  "title";  and 

C.  Revising  paragraph  (d)  to  read: 

"(d)  If  the  payment  is  due  on  a  day  in 
which  the  designated  Service  office  is 
closed,  payment  received  or  postmarked 
on  the  next  ofricial  working  day  shall  be 
deemed  to  be  timely  filed." 

§3205.3-7    [Amended] 

137.  Section  3205.3-7(b)  is  amended  by 
revising  the  introductory  paragraph  to 
read: 

"(b)  An  application  hereunder  shall  be 
filed  with  the  authorized  officer  and 
shall:". 

138.  Section  3205.3-8  is  revised  to 
read: 

§  3205.3-8     Suspension  of  operations  and/ 
or  production. 

(a)  A  suspension  of  operations  and 
production  on  a  producing  lease  may  be 
consented  to  by  the  authorized  officer  in 
the  interest  of  conservation  or  in  cases 
where  the  lessee  is  prevented  from 
continuing  production,  despite  the 
exercise  of  due  care  and  diligence,  by 
matters  beyond  its  reasonable  control. 
Applications  by  lessees  for  suspensions 
of  operations  and  production  shall  be 
filed  in  the  proper  BLM  office.  Complete 
information  showing  the  necessity  for 
such  relief  shall  be  furnished. 

(b)  The  authorized  officer  may,  in  the 
interest  of  conservation,  direct  the 
suspension  of  operations  on  any  lease. 

(c)  The  term  of  any  lease  shall  be 
extended  by  adding  thereto  the  period  of 
the  suspension,  and  no  lease  shall  be 
deemed  to  expire  during  any 
suspension. 

(d)  A  suspension  shall  take  effect  as 
of  the  time  specified  in  the  direction  or 
assent  of  the  authorized  officer  and 
shall  last  for  the  period  specified  in  the 
order  or  approval,  except  as  provided  in 
paragraphs  (f]  and  (g)  of  this  section. 

(e)  Rental  or  minimum  royalty 
payments  shall  be  suspended  during  any 
period  of  suspension  directed  or 
assented  to  by  the  authorized  officer 
beginning  with  the  first  day  of  the  lease 
month  in  which  the  suspension  becomes 
effective  or,  if  the  suspension  becomes 
effective  on  any  date  other  than  the  first 
day  of  a  lease  month,  beginning  with  the 
first  day  of  the  lease  month  following 
such  effective  date.  Rental  or  minimum 
royalty  payments  shall  resume  on  the 
first  day  of  the  lease  month  in  which  the 
suspension  is  terminated.  Where  rentals 


are  creditable  against  royalties  and 
have  been  paid  in  advance,  proper 
credit  shall  be  allowed  on  the  next 
rental  or  royalty  due  under  the  terms  of 
the  lease. 

(f)  Where  all  operations  and 
production  have  been  suspended  on  a 
producing  lease  and  the  authorized 
officer  approves  resumption  of 
operations  and  production,  such 
resumption  shall  be  regarded  as 
terminating  the  suspension,  including 
the  suspension  of  rental  and  minimum 
royalty  payments,  as  provided  in 
paragraph  (e)  of  this  section. 

(g)  Whenever  it  appears  from 
information  obtained  by  or  furnished  to 
the  authorized  officer  that  the  interest  of 
the  lessor  requires  additional  drilling  or 
producing  operations,  he/she  may,  by 
written  notice,  order  the  beginning  or 
resumption  of  such  operations. 

(h)  The  relief  authorized  under  this 
section  also  may  be  obtained  for  any 
leases  included  within  an  approval  unit 
or  cooperative  plan  or  development  and 
operation.  Unit  or  cooperative  plan 
obligations  shall  not  be  suspended  by 
relief  obtained  under  this  section  but 
shall  be  suspended  only  in  accordance 
with  the  terms  and  conditions  of  the 
specific  unit  or  cooperative  plan. 

§  3205.3-9    I  Amended  I 

139.  Section  3205.3-9  is  amended  by 
removing  from  the  two  places  it  appears 
the  word  "Supervisor"  and  replacing  it 
with  the  phrase  "authorized  officer",  by 
removing  from  where  it  appears  the 
word  "chapter"  and  replacing  it  with  the 
word  "title",  by  removing  from  where  it 
appears  in  fourth,  seventh  and  eighth 
sentences  the  word  "will"  and  replacing 
it  with  the  word  "shall"  and  by 
removing  from  where  it  appears  in  the 
seventh  sentence  the  word  "must"  and 
replacing  it  with  thp  word  "shall". 

S320S.4-1     (Amended) 

140.  Section  3205.4-1  is  amended  by 
removing  from  where  it  appears  the 
citation  "§  3205.3"  and  replacing  it  with 
the  citation  "5  3205.3  of  this  title". 

§3205.4-2    [Amended) 

141.  Section  3205.4-2  is  amended  by 
removing  from  where  it  appears  the 
citation  "Subpart  3205"  and  replacing  it 
with  the  citation  "subpart  3205  of  this 
title"  and  by  removing  from  where  it 
appears  the  citation  "§  3205.3"  and 
replacing  it  with  the  citation  "8  3205.3  of 
this  title". 

142.  Sections  3206.1.  3206.1-1  and 
3206.1-2  are  revised  to  read: 


§3206  1     Bond  obligation*  and  filing. 

§3206  1-1     Bond  obligations. 

A  surety  or  personal  bond  conditioned 
upon  compliance  of  the  terms  and 
conditions  of  the  entire  leasehold(s) 
covered  by  the  bond  shall  be  submitted 
by  the  lessee,  operator  or  designated 
operator  prior  to  the  commencement  of 
drilling  operations. 

§3206.1-2     Filing. 

A  single  originally  executed  copy  of  a 
bond  on  the  appropriate  form  approved 
by  the  Director  shall  be  filed  in  the 
proper  BLM  office.  Nationwide  bonds 
may  be  filed  in  any  Bureau  State  office 
(See  §  1821.2-1).  For  unit  bond  forms  see 
subpart  3284  of  this  title. 

143.  Section  3206.2  is  revised  to  read: 

§  3206.2     Lessee's  t>ond. 

A  lessee's  general  lease  and  drilling 
bond  shall  be  in  an  amount  of  not  less 
than  $10,000  conditioned  upon 
compliance  with  all  terms  and 
conditions  of  the  lease  and  this  section. 

144.  Section  3206.3-1  is  revised  to 
read: 

§3206.3-1     Compliance. 

A  holder  of  operating  rights  or 
designated  operator,  or,  if  there  is  more 
than  1  for  different  portions  of  the  lease, 
each  operator,  may  furnish  a  general 
lease  bond  of  not  less  than  $10,000  in 
his/her  own  name  as  principal  on  the 
bond  in  lieu  of  the  lessee.  Where  there  is 
more  than  1  operator's  bond  affecting  a 
single  lease,  each  such  bond  shal)  be 
conditioned  upon  compliance  with  all 
lease  terms  for  the  entire  leasehold. 

145.  Section  3206.3-2  is  revised  to 
read: 

§  3206.3-2     Approval. 

An  operator's  bond  may  be  accepted 
if  the  operator  holds  the  operating  rights 
approved  under  a  transfer  made  in 
accordance  with  Subpart  3241  of  this 
title,  or  is  the  designated  operator. 

146.  Section  3206.5  is  revised  to  read: 

§  3206.5    Statewld*  bond. 

In  lieu  of  bonds  required  under  this 
subpart,  the  holder  of  a  lease  or  the 
holder  of  approved  operating  rights  or 
designated  operator  may  furnish  a  bond 
in  an  amount  of  not  less  than  $50,000  for 
full  statewide  coverage  for  all 
geothermal  leases  in  the  applicable 
State. 

147.  Section  3206.6  is  revised  to  read: 

§  3206.6     Nationwide  bond. 

In  lieu  of  bonds  required  under  this 
subpart,  the  holder  of  a  lease  or  the 
holder  of  approved  operating  rights  or      > 
designated  operator  may  furnish  a  bond 
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in  an  amount  of  not  less  than  $150,000 
for  full  nationwide  coverage  for  all 
geothermal  leases. 

148.  A  new  §  3206.9  is  added  to  read: 

§  3206.9    Termination  of  period  of  liabiJIty. 

The  period  of  liability  of  any  lease 
shall  not  terminate  until  all  lease  terms 
and  conditions  have  been  fulfilled. 

§3207.2-3    [Amended] 

149.  Section  3207  2-3  is  amended  by 
removing  paragraph  (c)  thereof  in  its 
entirety  and  redesignating  paragraph  (d) 
as  paragraph  (c). 

§3207.3-2    (Amended] 

150.  Section  3207.3-2  is  amended  by 
removing  paragraph  (c)  thereof  in  its 
entirety  and  redesignating  paragraphs 
(d)  and  (e)  thereof  as  paragraphs  (c)  and 
(d),  respectively. 

§3209.0-1    [Amended] 

151.  Section  3209.0-l(a)  is  amended  by 
removing  the  last  sentence  thereof  in  its 
entirety. 

152.  Section  3209.4-l(b)  is  revised  to 
read: 

§3209.4-1     General. 
•         •         .         .         « 

(b)  A  party  sha))  be  excused  from 
compliance  with  the  requirements  of 
paragraph  (a)  of  this  section  if  he/she 
possesses  either  a  nationwide  bond  in 
the  amount  of  not  Jess  than  $50,000 
covering  all  exploration  operations,  or  a 
statewide  bond  in  the  amount  of  not  less 
than  $25,000  covering  all  exploration 
operations  in  the  state  in  which  the 
lands  on  which  he/she  has  filed  the 
Notice  of  Intent  are  situated,  or  a  lease 
bond  of  not  less  than  $10,000  furnished 
in  accordance  with  §  3206,2  of  this  title. 

PART  3210— 1  AMENDED] 

153.  The  authority  citation  for  Part 
3210  is  revised  to  read: 

Authority:  The  Geothermal  Steam  Act  of 
1970  (30  U.S.C.  1001-1025). 

154.  Section  3210.2-1  is  revised  to 
read: 

§3210.2-1    Application. 

An  application  for  a  lease  shall  be 
filed  in  an  original  and  1  copy  for  public 
domain  lands  and  an  original  and  2 
copies  for  acquired  lands  in  the  proper 
BLM  office  on  a  form  approved  by  the 
Director.  The  original  form,  or  a  copy 
thereof,  filled  in  by  typewriter  or  printed 
plainly  in  ink,  manually  signed  in  ink 
and  dated  by  the  offeror,  or  the  offeror's 
duly  authorized  agent  or  attorney-in- 
fact,  shall  be  required.  Copies  shall  be 
an  exact  reproduction  on  1  page  of  both 
sides  of  the  approved  form  without 
additions,  omissions  or  other  changes  or 


advertising.  The  application  shall  be 
submitted  in  a  sealed  envelope  marked 
"Application  for  leafe  pursuant  to  43 
CFR  Part  3210."  The  application  shall 
include  a  complete  and  accurate 
description  of  the  lands  applied  for, 
which  shall  include  all  available  lands, 
including  reserved  geothermal 
resources,  within  a  surveyed  or 
protracted  section,  or,  if  the  lands  are 
neither  surveyed  nor  protracted  and  are 
described  by  metes  and  bounds,  all  the 
lands  which  will  be  included  in  a 
section  when  the  lands  are  surveyed  or 
protracted. 

PART  3220— (AMENDED) 

155.  The  authority  citation  for  Part 
3220  is  revised  to  read: 

Autborit>':  The  Geothermal  Steam  Act  of 
1970  (30  U.S.C.  1001-1025). 

156.  Section  3220.2  is  revised  and 
§§3220.2-1  and  3220.2-2  are  added  to 
read: 

S  3220.2    Notice  of  lease  sale. 

§  3220^-1    Contents  of  notice. 

The  notice  of  lease  sale  shall  state  the 
time,  date  and  place  of  the  sale,  shall 
include  a  general  description  of  the 
lands  offered  for  sale  and  information 
on  where  the  detailed  statement  of  the 
precise  description  and  terms  and 
conditions  of  the  lease(s),  including 
rental  and  royalty  rates,  as  well  as  the 
form  on  which  a  bid(s)  shall  be 
submitted  and  where  that  form  may  be 
obtained.  Remittances  for  competitive 
bids  shall  be  submitted  as  required  in 
the  detailed  statement  of  sale  notice. 

§  3220.2-2    Detailed  statement 

The  detailed  statement  shall  contain 
information  on  when  and  where  to 
submit  bids,  bidding  requirements, 
required  payments,  lease  terms  and 
conditions,  the  description  of  the  leasing 
units  being  offered  and  any  other 
information  that  may  be  helpful  to  the 
prospective  bidder. 

157.  Section  3220.3  is  revised  to  read: 

§  3220.3    Publication  of  the  notice. 

The  notice  of  lease  sale  shall  be 
published  once  a  week  for  3  consecutive 
weeks  in  a  newspaper  of  general 
circulation  in  the  area  in  which  the 
lands  are  situated  or  in  such  other 
publications  as  the  authorized  officer 
may  determine.  The  successful  bidder 
shall,  prior  to  lease  issuance,  pay  his/ 
her  proportionate  share  of  the  total  cost 
of  publication  of  the  notice. 

§3220.4    [Amended] 

158.  Section  3220.4(a)  is  amended  by 
removing  from  where  it  appears  in  the 
second  sentence  the  phrase  ",  together 


with  proof  of  qualifications  as  required 
by  these  regulations  "  and  by  removing 
the  last  sentence  thereof  and  adding  two 
new  sentences  to  read:  "Execution  and 
submission  of  a  bid  as  prescribed  in  the 
detailed  statement  of  lease  sale 
constitutes  certification  of  compliance 
with  subpart  3202  of  this  title.  Proof  of 
qualifications  to  hold  a  lease  shall  be 
furnished  upon  the  written  request  of 
the  authorized  officer  in  accordance 
with  §  3202.2  of  this  title." 

§3220.5    (Amended] 
159.  Section  3220.5  is  amended  by: 

A.  Amending  paragraph  (b)  by 
removing  from  where  it  appears  at  the 
end  thereof  the  phrase  ",  except  as 
required  under  Part  3230  of  this  chapter" 
and  by  adding  to  the  end  thereof  the 
sentence  "High  bids  determined  to  be 
inadequate  by  the  authorized  officer 
shall  be  rejected." 

B.  Revising  paragraph  (c)  to  read: 
"(c)  The  right  to  reject  any  and  all 

bids  is  reserved  by  the  Secretarj'.  If  the 
high  bid  is  rejected  or  is  determined  by 
the  authorized  officer  to  not  be  in 
compliance  with  the  requirements  set 
out  in  the  detailed  statement  or  the 
award  notice,  the  bonus  bid  submitted 
with  the  bid  shall  be  refunded.";  and 

C.  Amending  paragraph  (d)  by 
revisiitg  the  first  sentence  thereof  to 
read:  "If  the  lease  is  awarded,  3  copies 
of  the  lease  shall  be  sent  to  the 
successful  bidder  who  shall,  within  15 
days  of  receipt  of  notice,  sign  and  return 
the  lease  forms  together  with  payment 
of  the  balance  of  the  bonus  bid,  the  first- 
year's  rental  and  the  bidder's 
proportionate  share  of  the  notice  of 
lease  sale  publication  costs." 

PART  3240— (AMENDED] 

160.  The  citation  authority  for  Part 
3240  is  revised  to  read: 

Authority:  The  Geothermal  Steam  Act  of 
1970  (30  U.S.C.  1001-1025). 

161.  The  fide  to  Subpart  3241  is 
revised  to  read: 

Subpart  3241 -Transfers 

162.  Section  3241.1  is  revised  to  read: 

§  3241.1    Transfers,  Interests  and 
qualifications. 

163.  Section  3241.1-1  is  amended  by: 

A.  Revising  the  title  to  read: 

§  3241.1-1    Transfers  of  record  title. 

B.  Amending  paragraph  (a)  by 
removing  from  where  it  appears  at  the 
beginning  of  the  paragraph  the  figure 
"(a)",  by  removing  from  where  it 
appears  the  word  "will"  and  replacing  it 
with  the  word  "shall",  by  removing  from 
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where  it  appears  the  word  "chapter" 
and  replacing  it  with  the  word  "title" 
and  by  removing  from  where  it  appears 
the  word  "Secretary"  and  replacing  it 
with  the  phrase  "authorized  officer".; 
and 

C.  Removing  paragraph  (b]  in  its 
entirety. 

164.  A  new  i  3241.1-2  is  added  to 
read; 

§  3241.1-2    Transfer*  of  operating  rtgfit*. 

A  working  interest  or  uperatwig  right 
in  a  lease  also  may  be  transferred  under 
this  subpart. 

165.  Section  3241  2  is  revised  to  read: 

§3241.2    Requirements  for  filing  of 
transfers. 

166.  Section  3241.2-1  is  revised  to 
read: 

§  324 1 .2- 1     Place  of  filing  and  filing  fee. 

A  request  for  approval  of  a  transfer  of 
a  lease  or  interest  therein  shall  be  filed 
in  the  proper  BLM  office  and 
accompanied  by  a  nonrefundable  filing 
fee  of  $50.  A  transfer  not  accompanied 
by  the  required  nonrefundable  filing  fee 
shall  not  be  accepted  and  shall  be 
returned. 

§3241.2-2    [Removed I 

167.  Section  3241.2-2  is  removed  in  its 
entirety. 

168.  Section  3241.2-3  is  redesignated 
as  i  3241.2-2  and  is  revised  to  read: 

§  3241.2-2    Time  of  filing  of  transfers. 

(a)  A  request  for  approval  of  a 
transfer  of  a  lease  or  of  an  interest 
therein,  including  a  transfer  of  operating 
rights  (sublease),  shall  be  filed  in  the 
proper  BLM  office  within  90  days  from 
the  date  of  execution.  The  90-day  filing 
period  shall  begin  on  the  date  the 
transferor  signs  and  dates  the  transfer. 
Transfers  filed  after  the  90th  day  may  be 
approved  provided  the  transferor  and 
transferee  state  to  the  proper  BLM  office 
that  the  transfer  is  still  in  force  and 
provided  that  no  intervening  transfer(s) 
involving  all  or  part  of  the  interest(s) 
bfeing  transferred  has  been  filed  for 
approval. 

(b)  A  separate  transfer  shall  be  filed 
in  the  proper  BLM  office  for  each 
geothermal  lease  involving  transfers  of 
record  title  or  of  operating  rights 
(sublease).  When  transfers  to  the  same 
person,  association,  including 
partnerships,  or  corporation,  involve 
more  than  1  geothermal  lease.  1  request 
for  approval  shall  be  sufficient. 

169.  Section  3241.2-4  is  redesignated 
as  §  3241.2-3  and  is  revised  to  read: 


§3241.2-3     Forms  and  number  of  copte* 
required. 

A  current  form  approved  by  the 
Director  or  an  exact  reproduction  of  the 
front  and  back  thereof  shall  be  used  for 
each  transfer  of  record  title  or  of 
operating  rights  (sublease).  Any  earlier 
edition  of  the  current  form  is  obsolete 
and  is  unacceptable  for  filing.  Three 
copies  of  the  form,  including  at  least  1 
originally  executed  copy,  shall  be  filed 
in  the  proper  BLM  office. 

170.  Section  3241.2-5  is  redesignated 
as  §  3241.2-4  and  is  revised  to  read: 

§  3241.2-4     Description  of  lands. 

Each  transfer  of  record  title  shall 
describe  the  lands  involved  in  the  same 
manner  as  the  lands  are  described  in  the 
lease,  except  no  land  description  is 
required  when  100  percent  of  the  entire 
area  encompassed  in  a  lease  is 
conveyed. 

171.  Section  3241.3  is  revised  to  read: 

§  3241.3     Bonds. 

Where  a  transfer  does  not  create 
separate  leases,  the  transferee,  if  the 
transfer  so  provides,  may  become  a  co- 
principal  on  the  bond  with  the 
transferor.  Any  transfer  which  does  not 
covey  the  transferor's  record  title  in  all 
of  the  lands  in  a  lease  shall  also  be 
accompanied  by  a  consent  of  his/her 
surety  to  remain  bound  under  the  bond 
as  to  the  lease  retained  by  said 
transferor,  if  the  bond,  by  its  terms,  does 
not  contain  such  consent.  If  a  party  to 
the  transfer  has  previously  furnished  a 
statewide  or  nationwide  bond,  as 
appropriate,  no  additional  showing  by 
such  party  is  necessary  as  to  the  bond 
requirement. 

172.  Section  3241.4  is  revised  to  read: 

§  3241.4     ApprovaL 

The  request  for  transfer  of  record  title 
or  of  operating  rights  (sublease)  shall  be 
approved  upon  the  execution  of  the 
forms  by  the  authorized  officer.  Upon 
approval,  a  transfer  shall  be  effective  as 
of  the  first  day  of  the  lease  month 
following  the  date  of  filing  of  the 
transfer.  Transfers  are  approved  for 
administrative  purposes  only.  Approval 
does  not  warrant  or  certify  that  either 
party  to  a  transfer  holds  legal  or 
equitable  title  to  a  lease. 

173.  Section  3241.5  is  revised  to  read: 

§  3241.S    Continuing  responsibUtty. 

(a)  The  transferor  and  his/her  surety 
shall  continue  to  be  responsible  for  the 
performance  of  any  obligation  under  the 
lease  until  the  transfer  is  approved. 

(b)  Upon  approval,  the  tranferee  and 
his/her  surety  shall  be  responsible  for 
the  performance  of  all  lease  obligations 


notwithstanding  any  terms  in  the 
transfer  to  the  contrary. 

(c)  When  a  transfer  of  operating  rights 
(sublease)  is  approved,  both  the 
approved  sublessee  and  the  lessee  of 
record  are  responsible  for  all  lease 
obligations. 

§3241.7-1    [Amended! 

174.  Section  3241.7-1  is  amended  by: 

A.  Amending  paragraph  (b)  by 
removing  from  where  it  appears  the 
phrase  "assignment  or  transfer,  a 
statement  must"  and  replacing  it  with 
the  phrase  "transfer,  a  statement  shall"; 

B.  Removing  paragraph  (c)  in  its 
entirety;  and 

C.  Redesignating  paragraph  (d)  as 
paragraph  (c)  and  amending  the  newly 
redesignated  paragraph  (c)  by  removing 
from  where  it  appears  in  the  first 
sentence  thereof  the  phrase 
"assignments  by  overriding  royalty 
interests  must"  and  replacing  it  with  the 
phrase  'transfers  of  overriding  royalty 
interests  shall ". 

175.  Section  3241.8  is  revised  to  read: 

§3241.8     Lease  account  status. 

Unless  the  lease  account  is  in  good 
standing  as  to  the  area  covered  by  a 
transfer  at  the  time  the  transfer  is  filed, 
or  is  placed  in  good  standing  before  the 
transfer  is  acted  upon,  the  request  for 
approval  of  the  transfer  shall  be  denied. 

176.  Section  3241  9  is  revised  to  read: 

§3241.9    Effect  of  transfer 

A  transfer  of  record  title  of  the 
complete  interest  in  a  portion  of  the 
lands  in  a  lease  shall  segregate  the 
transferred  and  retained  portions  of  the 
lease  into  separate  and  distinct  leases. 
A  transfer  of  an  undivided  record  title 
interest  in  the  entire  leasehold  or  a 
transfer  of  operating  rights  (sublease) 
shall  not  segregate  the  lease  into 
separate  or  distinct  leases. 

§3242.1     [Amended] 

177.  Section  3242.1  is  amended  by 
removing  from  where  it  appears  in  the 
first  sentence  of  the  introductory 
paragraph  the  word  "Supervisor"  and 
replacing  it  with  the  phrase  "authorized 
officer",  also  by  removing  from  where  it 
appears  in  the  introductory  paragraph 
the  word  "he"  and  replacing  it  with  the 
phrase  "he/she"  and  by  removing  from 
where  it  appears  in  paragraph  (c)  the 
word  "him"  and  replacing  it  with  the 
phrase  "him/her". 

§3242^-2     (Amended] 

178.  Section  3242.2-2  is  amended  by 
removing  from  where  it  appears  the 
citation  "5  3242.2-1  "  and  replacing  it 
with  the  citation  "i  3242.2-1  of  this 
title". 
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§3243.1    [Amended] 

179.  Section  3243.1  is  amended  by 
removing  from  where  it  appears  in  the 
second  sentence  thereof  the  word 
"Supervisor"  and  replacing  it  with  the 
phrase  'authorized  officer'  and  by 
removing  from  where  it  appears  at  the 
end  of  the  second  sentence  thereof  the 
citation  ■43  CFR  Part  3260"  and 
replacing  il  with  the  citation  'part  3280 
of  this  title." 

§  3243.2    (Amended] 

180.  Section  3243.2  is  amended  by 
removing  from  where  it  appears  in  the 
first  sentence  thereof  the  word 
"Supervisor"  and  replacing  it  with  the 
phrase  "authorized  officer". 

§3243.3-1     (Amended] 

181.  Section  3243.3-1  is  amended  by 
amending  paragraph  (a)  by  revising  the 
first  sentence  thereof  to  read:  "When 
separate  tracts  under  lease  cannot  be 
independently  developed  and  operated 
in  conformity  with  and  established  well- 
spacing  or  well-development  program, 
the  authorized  officer  may  approve  or 
require  lessees  to  enter  into 
communitization  or  drilling  agreements 
providing  for  the  apportionment  of 
production  or  royalties  among  the 
separate  tracts  of  land  comprising  the 
drilling  or  spacing  unit  for  the  lease,  or 
any  portion  thereof,  with  other  lands, 
whether  or  not  owned  by  the  United 
States,  when  found  in  the  public 
interest."  And  amending  paragraphs  (b) 
and  (c)  by  removing  from  where  it 
appears  in  those  paragraphs  the  word 
"Supervisor"  and  replacing  it  with  the 
phrase  "authorized  officer". 

§3243.3-2    (Amended] 

182.  Section  3243.3-2  is  amended  by 
removing  from  where  it  appears  in  the 
second  sentence  the  word  "Supervisor" 
and  replacing  it  with  the  phrase 
"authorized  officer"  and  also  by 
removing  from  where  it  appears  in  the 
second  sentence  the  word  "must"  and 
replacing  it  with  the  word  "shall." 

§3243.4-1    (Amended] 

183.  Section  3243.4-1  is  amended  by: 
A.  Revising  paragraph  (a)  to  read: 

"(a)  The  authorized  officer  may,  on 
such  conditions  as  may  be  prescribed, 
approve  operating,  drilling  or 
development  contracts  made  by  1  or 
more  geothermal  lessees,  with  1  or  more 
persons,  associations,  including 
partnerships,  or  corporations  whenever 
the  authorized  officer  determines  that 
such  contracts  are  required  for  the 
conservation  of  natural  resources  or  are 
in  the  best  interest  of  the  United 
States."; 


B.  Amending  paragraph  (b)  by 
removing  from  where  it  appears  therein 
the  word  "Supervisor"  and  replacing  it 
with  the  phrase  "authorized  officer"; 
and 

C.  Amending  paragraph  (c)  by 
removing  from  where  it  appears  therein 
the  word  "Secretary"  and  replacing  it 
with  the  phrase  "authorized  officer "  and 
also  by  removing  from  where  it  appears 
the  word  "will"  and  replacing  if  with  the 
word  ""shall". 

§3243.4-2    (Amended) 

184.  Section  3243.4-2  is  amended  by: 

A.  Amending  paragraph  (a)  by 
removing  from  the  two  places  it  appears 
therein  the  word  ""must"'  and  replacing  it 
with  the  word  "shall"  and  also  by 
removing  from  where  it  appears  therein 
the  word  "Secretary"  and  replacing  it 
with  the  phrase  "authorized  officer"; 
and 

B.  Amending  paragraph  (b)  by 
removing  from  where  it  appears  the 
word  "must"  and  replacing  it  with  the 
word  "shall". 

§3244.1    [Amended] 

185.  Section  3244. l(a]  is  amended  by 
revising  the  introductory  text  of  the 
paragraph  to  read: 

"(a)  A  lease,  or  any  legal  subdivision 
thereof,  may  be  surrendered  by  the 
record  title  holder  or  the  holder's  duly 
authorized  attorney-in-fact  by  filing  a 
written  relinquishment  in  the  proper 
BLM  office.  A  partial  relinquishment 
shall  not  reduce  the  remaining  acreage 
in  the  lease  to  less  than  640  acres, 
,  except  where  a  departure  is  occasioned 
by  an  irregular  subdivision.  The 
minimum  acreage  provision  may  be 
waived  by  the  authorized  officer  when  if 
is  determined  that  an  exception  is 
justified  on  the  basis  of  exploratory  and 
development  data  derived  from  activity 
on  the  leasehold.  The  relinquishment 
shall:". 

§  3244.2-1     (Amended] 

186.  Section  3244.2-1  is  amended  by 
removing  from  where  it  appears  in  the 

,  first  sentence  thereof  the  citation 
'"§  3244.2-2""  and  replacing  it  with  the 
citation  §  3244.2-2  of  this  title"  and  by 
revising  the  second  sentence  thereof  to 
read:  "However,  if  the  designated 
Service  office  is  not  open  on  the  day  a 
payment  is  due,  payment  received  or 
postmarked  on  the  next  day  the 
designated  Service  office  is  open  to  the 
public  shall  be  deemed  timely  filed." 

§  3244.2-2    [Amended] 

187.  Section  3244.2-2(a)  is  amended  by 
removing  from  where  it  appears  in  the 
first  sentence  the  word  "paid""  and 
replacing  it  with  the  phrase 


"postmarked  or  received"  and  revising 
the  third  and  fourth  sentences  thereof  to 
read:  "The  designated  Service  office 
shall  send  a  Notice  of  Deficiency  to  the 
lessee.  The  Notice  shall  be  sent  by 
certified  mail,  return  receipt  requested, 
and  shall  allow  the  lessee  15  days  from 
the  date  of  receipt  or  until  the  due  date, 
whichever  is  later,  to  submit  the  full 
balance  due  to  the  designated  Service 
office." 

§3244.5    (Amended] 

188.  Section  3244.5  is  amended  by 
removing  from  where  it  appears  the 
word  "  '"Supervisor"  and  replacing  if 
with  the  phrase  "authorized  officer". 

PART  3250— (AMENDED) 

189.  The  authority  citation  for  Part 
3250  continues  to  read: 

Authority:  Sees.  3  and  24.  Geothermal  Steam 
Act  of  1970  (30  I' S  C  1001-1025). 

§3250i>-3    [Amended] 

190.  Section  3250.0-3  is  amended  by 
removing  from  where  it  appears  the 
word  "Stream"  and  replacing  it  with  the 
word  "Steam". 

191.  Section  3250.1-2  is  revised  to 
read: 

§  3250.1-2    Who  may  hold  licenses 

Licenses  shall  be  issued  only  to 
citizens  of  the  United  States, 
associations  of  such  citizens, 
corporations  organized  under  the  laws 
of  the  United  States,  any  State  or  the 
District  of  Columbia  or  governmental 
units,  including,  without  hmitations, 
municipalities. 

§3250.4-1     [Amended] 

192.  Section  3250.4-1  is  amended  to 
remove  from  where  it  appears  the 
citation  "§  3200.0-8'"  and  replacing  it 
with  the  citation  "§  3200.0-6"'. 

§3250.4-2    [Amended] 

193.  Section  3250.4-2  is  amended  by 
removing  the  second  and  third 
sentences  thereof  in  their  entirety  and 
adding  a  new  sentence  at  the  end 
thereof  to  read:  "In  order  to  install  such 
a  facility,  a  permit  shall  be  obtained 
from  the  authorized  officer  under  the 
provisions  of  part  3260  of  this  title. 
Permits  granted  under  part  3260  of  this 
title  shall  conform  with  the  requirements 
of  §  3200.0-6  of  this  title."" 

§3250.6-1     [Amended] 

194.  Section  3250.6-l(b)  is  amended  by 
removing  frop  where  it  appears  the 
word  "'Supervisor"  and  replacing  if  with 
the  pnrase  "authorized  officer""  and  by 
removing  from  where  it  appears  the 
citation  "43  CFR  Part  3260""  and 


22626 


Federal  Register   '  Vol.  52,  No.  113  /  Friday,  Juru'  12    IHR"  /  Proposed  Rules 


replacing  it  with  the  citation  "part  3260 
of  this  title". 

§3250.6-2    (AmefxJe<J! 

195.  Section  3ZM.i>  Z(a]  is  amended  by 
removing  from  where  it  appears  the 
word  "Secretary"  and  replacing  it  with 
the  phrase  "authorized  officer". 

§J2t>0  8     1  Amended  i 

196.  Section  3250.8  is  amended  by: 

A.  Amending  paragraph  (a)  by 
removing  from  the  three  places  it 
appears  the  word  "must"  and  replacing 
it  with  the  word  "shall"  and  by 
removing  from  the  two  places  it  appears 
the  word  "will"  and  replacing  it  with  the 
word  "shall";  and 

B.  Amending  paragraph  (b)  by 
removing  from  where  it  appears  the 
phrases  "non-refundable  fee"  and 
replacing  it  with  the  phrase 
"nonrefundable  filing  fee". 

§3250.9    (Amended) 
« 197.  Section  3250.9  is  amended  by: 

A.  Amending  paragraph  (a)  by 
removing  from  where  it  appears  in  the 
first  sentence  thereof  the  phrase ',  in 
triplicate  ,"  and  by  removing  from  where 
it  appears  in  the  third  sentence  thereof 
the  word  "will"  and  replacing  it  with  the 
word  "shall";  and 


B.  Amending  paragraph  (d)  by 
removing  from  where  it  appears  therein 
the  phrase  "Area  Geothermal 
Supervisor"  and  replacing  it  with  the 
phrase  "authorized  officer". 

198.  The  authority  for  Part  3260 
continues  to  read: 

Authority:  Geothermal  Steam  Act  as 
amended  (30  U.S.C.  1001-1025)  and  Order  No. 
3087  (dated  Dec.  3. 1982.  as  amended  Feb.  7, 
1983  [48  PR  8083). 

§3260  0-5     i  Amended! 

199.  Section  j2bo.0-5  is  amended  by: 

A.  Revising  paragraph  (a)  to  read: 

"(a)  "Lessee"  means  the  party 
authorized  by  or  through  a  lease  or  an 
approved  transfer  thereof,  to  explore  for. 
develop  and  produce  geothermal 
resources  on  the  lease  in  accordance 
with  the  lease  terms,  regulations  and 
law.  For  convenience  of  reference 
throughout  this  part,  the  term  lessee' 
also  refers  to  and  includes  the  owners  of 
approved  operating  rights  and 
designated  operators. ';  and 

B.  Amending  paragraph  (b)  by 
removing  from  where  it  appears  in  the 
second  sentence  thereof  the  phrase  ",  or 
agent  of  the  lessee,  or  holder  of  rights 
under  an  approved  operating 
agreement."  and  replacing  it  with  the 


phrase  "or  holder  of  an  approved 
transfer  of  operating  rights  (sublease)." 

§3261.2    [Amended] 

2U0.  Section  3261.2  is  amended  by 
removing  from  where  it  appears  in  the 
last  sentence  thereof  the  phrase  "is 
authorized  to  conduct  the  proposed 
operations:"  and  by  adding  at  the  end  of 
the  section  a  new  sentence  to  read: 
"Approval  of  a  plan  of  operations  or 
other  permit  does  not  warrant  or  certify 
that  the  applicant  holds  legal  or 
equitable  title  to  the  subject  lease(s) 
which  would  entitle  the  applicant  to 
conduct  operations." 

?  3261  8     I  Removed! 

201.  Section  3Z61.8  is  removed  in  its 

entirety. 

§3264  4     I  Removed  I 

§3264.5     1  Redesignated  as  ;;  3264  4; 

202.  Section  3264.4  is  removed  in  its 
entirety  and  S  3264.5  is  redesignated  as 
5  3264.4. 

].  Steven  Grile*. 

Assistant  Secretary  of  the  Interior. 

December  1,1986. 

[FR  Doc.  87-13205  Filed  6-11-87;  8:45  am] 
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DEPARTMENT  OF  STATE 
Bureau  of  Consular  Affairs 
22  CFR  Part  4! 

Application  tor  Nonimmigrant  Visas 

agency:  Bureau  of  Consular  Affairs, 
Department  of  State. 

action:  Notice  of  proposed  rulemaking; 

Cnrrpction. 

SUMMARY:  This  document  corrects  a 
proposed  rulemaking  published  at  53  FR 
20725.  Wednesday,  June  3,  1987,  relating 
to  the  designation  of  a  place  at  which  an 
applicant  for  a  nonimmigrant  visa  shall 
make  the  application.  The  proposed 


rulemaking  would  provide  to  U.S. 
agricultural  employers  a  legal  method  to 
hire  needed  foreign  temporary 
agricultural  workers  to  replace  illegal 
workers  on  whose  employment  seasonal 
agricultural  employers  have  depended  in 
the  past.  The  purpose  of  this  action  is  to 
change  the  original  comment  date, 
which  was  incorrectly  posted.  In  order 
to  allow  for  the  timely  submission  of 
comments. 

DATE:  Written  comments  must  be 
rrrpivf>d  on  or  before  July  6,  1987. 

ADDRESS:  send  to  the  Assistant 
Secretary  for  Consular  Affairs.  Room 
6811.  Department  of  State.  Washington, 
DC.  20520. 


FOU  FURTHER  INFORMATION  CONTACT. 

Comeliub  U.  bi.uuy  lil.  Uirei,iur.  Office 
of  Legislation,  Regulations  and  Advisory 
Assistance,  Visa  Office,  Department  of 
State.  Washington.  DC  20520,  (202)  663- 
1184. 

Accordingly,  the  date  for  submission 
of  comments  in  FR  State  Department 
Proposed  Rulemaking  SD-208  appearing 
on  page  20725  in  the  issue  of  June  3. 1987 
is  extended  to  read  July  6, 1987. 

Dated:  June  11, 1987. 
Comeliui  D.  ScuUy,  III, 

Director.  Office  of  Legislation.  Regulations, 
and  Advisory  Assistance  Visa  Office. 
[FR  Doc.  87-13667  Filed  6-11-67;  11:36  amj 
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Rules  and  Regulations 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory   documents   having 
general   applicability  and   legal   effect,   most 
of  which  are  keyed  to  and  codified  in 
tre  Code  of  Federal  Regulations,  whtch  is 
published  under  50  titles  pursuant  to  44 
use    1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the   Supenntendent   of   Docunr»ents, 
Prices  of  new  txx)ks  are  tlsted  in  the 
f'rst  FEDERAL  REGISTER  issue  of  each 
week. 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization 
Service 

8  CFR  ParJiS  100  and  103 

(INS  Number:  1016-87, 

Statement  of  Organization;  Powers 
and  Duties  of  Service  Officers; 
Availability  of  Service  Records 

AGENCY:  Immigration  and  Naturalization 
S.  rvice.  Justice. 
action:  Final  rule. 

summary:  The  Service  closed  its  office 
in  Naples,  Italy  on  February  1, 1987,  and 
opened  a  new  office  in  New  Delhi.  India 
on  the  same  date  to  provide  for  more 
efficient  management  and 
administration  of  its  overseas 
operations. 
EFFECTIVE  DATE:  February  1, 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bruce  j.  Nicholl.  Immigration  Inspector, 
Office  of  Refugee,  Asylum  and  Parole, 
Immigration  and  Naturalization  Service, 
425  Eye  Street,  NW.,  Washington,  DC 
20536.  Telephone:  (202)  633-5463. 
SUPPLEMENTARY  INFORMATION:  The 
Service  closed  its  office  in  Naples.  Italy 
on  February  1. 1987.  and  opened  a  new 
office  in  New  Delhi.  India  on  the  same 
date  to  provide  for  more  efficient 
management  and  administration  of  its 
overseas  operations.  Minor  editoral 
changes  have  been  made  to  more 
accurately  reflect  geographical 
locations. 

In  accordance  with  5  U.S.C.  605(b),  thf 
Commissioner  of  Immigration  and 
Naturalization  certifies  that  the  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  This  rule  is  not  a  rule  within  the 
meaning  of  section  1(a)  of  E.0. 12291  as 
it  relates  to  agency  organization  and 
management. 


List  of  Subjects 

8  CFR  Part  100 

Organization  and  functions 
(Government  agencies). 

8  CFR  Part  103 

Administrative  practice  and 
procedure.  Authority  delegation 
(Government  agencies). 

Accordingly,  Chapter  I  of  Title  8  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  100— STATEMENT  OF 
ORGANIZATION 

1,  The  authority  citation  for  Part  100 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1103. 

2.  In  §  100.4  paragraph  (c)(4)  is  revised 
as  follows; 

§  100  4    Field  service. 

•  .  •  *  * 

(c)*   *   * 

(4)  Immigration  offices  in  foreign 
countries: 
Athens.  Greece 
Bangkok,  Thailand 
Calgary,  Alberta,  Canada 
Frankfurt,  Germany 
Freeport.  Bahamas 
Guadalajara,  Mexico 
Hamilton.  Bermuda 
Hong  Kong 
Manila.  Philippines 
Mexico  City.  Mexico 
Monterrey.  Mexico 
Montreal,  Quebec.  Canada 
Nassau,  Bahamas 
New  Delhi,  India 
Ottawa.  Ontario.  Canada 
Panama  City.  Republic  of  Panama 
Rome.  Italy 
Seoul.  Korea 

Singapore.  Republic  of  Singapore 
Toronto.  Ontario,  Canada 
Vancouver.  British  Columbia,  Canada 
Victoria,  British  Columbia.  Canada 
Vienna.  Austria 
Winnipeg.  Manitoba.  Canada 


PART  ;03— POWERS  AND  DUTIES  OF 
SERVICE  OFFICERS;  AVAILABILITY 
OF  SERVICE  RECORDS 

1.  The  authority  citation  for  Part  103 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  552(A);  8  U.S.C.  1101. 
1103.  1201, 1301-1305,  1351,  1443,  1454,  1455; 
28  U.S.C.  1746;  U.S.C.  2243;  31  U.S.C.  9701. 


2.  In  §  103.1.  paragraph  (o)(2)  is 
revised  as  follows: 

§  103.1     Delegations  c<  authority. 


(o)  •   •  • 

(2)  The  officers  in  charge  of  the  offices 
located  in  Frankfurt,  Germany:  Athens, 
Greece:  Rome.  Italy:  New  Delhi.  India; 
Vienna.  Austria;  Manila,  Philippines; 
Seoul,  Korea;  Singapore,  Republic  of 
Singapore;  Bangkok,  Thailand;  Hong 
Kong:  Mexico  City.  Mexico; 
Guadalajara,  Mexico;  Monterrey. 
Mexico;  and  Panama  City,  Republic  of 
Panama,  are  authorized  to  perform  the 
following  functions:  Authorize  waivers 
of  grounds  of  excludability  under 
sections  212  (h)  and  (i)  of  the  Act; 
adjudicate  applications  for  permission 
to  reapply  for  admission  to  the  United 
States  after  deportation  or  removal  if 
filed  by  an  applicant  for  an  immigrant 
visa  in  conjunction  with  an  application 
for  waiver  of  grounds  of  excludability 
under  section  212  (h)  or  (i)  of  the  Act.  or 
if  filed  by  an  applicant  for  a 
nonimmigrant  visa  under  section 
101(a)(15)(K)  of  the  Act;  approve  visa 
petitions  of  any  immediate  relative  or 
preference  status  except  third  and  sixth 
preference;  in  cases  in  which  the 
Department  of  State  had  delegated 
recommending  power  to  the  consular 
officers,  approve  recommendations 
made  by  consular  officers  for  waiver  of 
grounds  of  excludability  in  behalf  of 
nonimmigrant  visa  applicants  under 
section  212(d)(3)  of  the  Act  and  concur 
in  proposed  waivers  by  consular  officers 
of  the  requirement  of  visa  or  passport  by 
a  nonimmigrant  on  the  basis  of 
unforeseen  emergency;  exercise 
discretion  to  grant  applications  for  the 
benefits  of  sections  211  and  212(c)  of  the 
Act;  process  Form  1-90  applications  and 
deliver  duplicate  Forms  1-551;  and 
process  Form  N-565  applications  and 
deliver  certificates  issued  thereunder; 
and  may  consider  applications  of  aliens 
seeking  classification  as  refugees  under 
section  207  of  the  Act. 
•         •         •         •         « 

Dated:  )une  10, 1987. 
Thomas  C.  Ferguson, 

Deputy  Commissioner.  Immigration  and 
Natural. zation  Service. 
[FR  Doc.  87-13621  Filed  6-12-87;  8:45  am| 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFR  Part  39 

I  Docket  No.  87-ASW-6;  Amdt.  39-5602) 

Airworthiness  Directives;  Sikorsky 
Model  S-76  A/B  Series  Helicopters 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
iu  kv  ciii  worthiness  directive  (AD)  which 
requires  a  one-time  inspection  of  the 
numbers  1  and  2  dc  scnerator  ground 
and  power  path  connections  for  security 
and  corrosion  and  relocation  of  the  dc 
Generator  Control  Unit  (GCU)  ground 
on  Sikorsky  Model  S-76A/B  series 
helicopters.  This  AD  is  needed  to 
prevent  loss  of  power  to  the  electrical 
bus  which  could  result  in  loss  of  the 
helicopter. 

EFFECTIVE  DATE:  [une  10. 1987. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  F'ederal  Register  as  of  June  10, 
1987.  Compliance:  As  indicated  in  body 
of  AD. 

ADDRESSES:  The  applicable  Alert 
Service  Bulletin  (ASB)  may  be  obtained 
from  Sikorsky  Aircraft.  6900  North  Main 
Street,  Stratford,  Connecticut  06601- 
1381. 

A  copy  of  the  applicable  alert  service 
bulletin  is  contained  in  the  Rules 
Docket.  Office  of  the  Regional  Counsel. 
4400  Blue  Mound  Road.  Fort  Worth. 
Texas. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  E.  Gaulzetti.  Boston  Aircraft 
Certification  Office.  ANE-153.  New 
England  Region.  Federal  Aviation 
Administration,  12  New  England 
F^xecutive  Park.  Burlington. 
Massachusetts  01803,  Telephone  (617) 

SUPPLEMENTARY  INFORMATION:  DuHng  a 

flight,  an  S-7b  had  a  total  electrical 
power  failure  which  resulted  in  crew 
confusion.  The  FAA  determined  thai 
loss  of  the  dc  generator  ground  may 
result  in  power  loss  to  the  associated 
electrical  bus  with  the  current  GCU 
ground  configuration  on  Sikorsky  Model 
S-76  A/B  series  helicopters.  Since  this 
condition  is  likely  to  develop  on  other 
helicopters  of  the  same  type  design,  an 
airworthiness  directive  is  being  issued 
which  requires  inspection  of  the  dc 
generator  ground  for  security  and 
corrosion  and  relocation  of  the  GCU 
ground. 


Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
public  procedure  hereon  are 
impracticable  and  good  cause  exists  for 
making  this  amendment  effective  in  less 
than  30  days. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  is  not  considered  to  be  major  under 
Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Executive  Order  12291 
with  respect  to  this  rule  since  the  rule 
must  be  issued  immediately  to  correct 
an  unsafe  condition  in  aircraft.  It  has 
been  further  determined  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  F'R  11034:  February  26,  1979).  If  this 
action  is  subsequently  determined  to 
involve  a  significant/major  regulation,  a 
final  regulatory  evaluation  or  analysis, 
as  appropriate,  will  be  prepared  and 
placed  in  the  regulatory  docket 
(otherwise,  an  evaluation  or  analysis  is 
not  required).  A  copy  of  it.  when  filed, 
may  be  obtained  by  contacting  the 
person  identified  under  the  caption  "FOR 

FURTHER  INFORMATION  CONTACT." 

List  of  Subjects  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety,  Incorporation  by 
reference. 
Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  5  39.13  of  Part  39  of  the  FAR  as 
follows: 

PART  39— I  AMENDED  I 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U  S.C.  1354(a),  1421  and  1423: 
49  U.S.C.  l(»i(jj)  (Revised  Pub.  L  97.^148, 
January  12,  1983);  14  CFR  11.89. 

§39.13    (Am«nd«d] 

2.  By  adding  the  following  new  AD: 

Sikorsky  .\ircraft:  Applies  to  all  Model  S-76 
A/B  series  helicopters,  certifled  in  all 
categories. 

Compliance  is  required  within  the  next  25 
hours'  time  in  service  unless  already 
accomplished. 

To  prevent  possible  loss  of  electrical  power 
due  to  dc  generator  ground  failure, 
accomplish  the  fullowing: 

(a)  Perform  inspection  to  delcrmine  the 
wiring  configuration  and  connections  of  the 
GCU.  Inspect  the  ground  and  power  path 
connections  of  both  generators  for  corrosion 
and  proper  torque,  and  inspect  the  ground 
connections  of  the  GCU  to  determine  their 
configuration.  Modify  and  repair,  as 
necessary.  Accomplish  these  inspections  and 
mudiricatiun*  in  accordance  with  the 


Sikorsky  Alert  Serviit  Bulletin.  .\SB-76-24-«. 
dated  [anuary  30,  1987. 

(b)  Upon  request,  with  substantiating  data, 
an  alternate  means  of  compliance  which 
provides  an  equivalent  level  of  safety  or 
adjustment  in  the  compliance  lime  may  be 
used  when  approved  by  the  Manager.  Boston 
Aircraft  Certification  Office.  Aircraft 
Certification  Division.  Federal  Aviation 
Administration.  New  England  Region.  12  New 
England  Executive  Park.  Burlington,  MA 
01803. 

These  procedures  shall  be 
accomplished  in  accordance  with 
Sikorsky  ASB-75-24-8;  dated  January 
30,  1387.  This  incorporation  by  reference 
was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5 
U.S.C  552(a)(1).  Copies  may  be  obtained 
from  Sikorsky  Aircraft,  6900  North  Main 
Street,  Stratford,  Connecticut  06601- 
1381.  Copies  may  be  inspected  at  the 
Office  of  the  Regional  Counsel.  FAA. 
Southwest  Region.  4400  Blue  Mound 
Road,  Fort  Worth.  Texas,  or  at  the 
Office  of  the  Federal  Register.  1100  L 
Street  NW..  Room  8401.  Washington. 
DC. 

This  amendment  becomes  effective  June  10. 
1987. 

Issued  in  Fort  Worth,  Texas,  on  April  3, 
1987. 

Don  P.  Walson, 

Acting  Director.  Southnt-st  Rvgion. 

(FR  Doc.  87-13,S20  Filed  6-10-67:  10:08  a.m.j 

BlUJMa  COOC  «*10-t3-M 

14  CFR  Part  71 

I  Airspace  Docket  No  87-AWP-91 

Revision  to  Red  Bluft,  CA;  Transition 
Area 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTIO**:  Final  rule. 

summary:  This  action  revises  the  Red 
Bluff.  California,  transition  area.  The 
present  Red  Bluff  transition  area 
description  also  describes  the  Redding. 
California,  transition  area.  This  action 
consists  of  two  separate  actions: 
Establishing  a  separate  Redding. 
California,  transition  area  description: 
revising  the  description  of  the  Red  Bluff 
transition  area  to  establish  an  additional 
1.200  feet  transition  area  northeast  of 
the  Red  Bluff  VORTAC.  The  additional 
1.200  feet  transition  area  northeast  of 
Red  Bluff  VORTAC  will  provide 
controlled  airspace  for  turbojet  aircraft 
climbing  in  the  holding  patterns  at 
ITNtOR  and  BAUDR  intersections. 
EFFECTIVE  DATE:  0901  UTC,  September 
24, 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Frank  T.  Torikai.  Airspace  and 


ProceduKJS  Specialist,  AH-.space  and 
Procedures  Branch,  AWP  53a  Air 
Traffic  Division,  Weslem-Pacific 
Region.  Federal  Aviation 
Administration.  15000  Aviation 
Boulevard.  Luwndale.  California  90260; 
triephonc  (213)  297-lf>4fl 

SUPPLEMENTARY  INFORMATION: 

History 

On  March  10, 1987,  the  FAA  proposetl 
to  amend  Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  715  to  revise 
the  Red  Bluff,  California,  transition  area 
(52  FR  7279).  Interested  p.irtjps  were 
inviled  to  participate  m  this  miemaldng 
proceeding  b\  subniifting  written 
comments  on  the  pro}^)osal  1o  the  FAA. 
No  comments  obifctmg  to  the  proposal 
■were  received  Except  for  editorial 
changes,  this  amendment  is  the  same  as 
that  proposed  in  the  notioe.  Section 
71.181  of  Part  71  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.6C  dated  January  2. 
1987. 

The  Rule 

This  amejidment  to  Part  71  of  the 
Federal  Aviation  ReguVaUons  revises  the 
Red  Bluff  Irartsition  area  description. 
This  action  establishes  a  separate 
Redding,  California,  transition  area 
description  and  establishes  an 
additional  1.200  feet  transition  area 
northeast  of  the  Red  Bluff  VORTAC. 
The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a  "major 
nJe"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  ruk'"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034:  February  25.  1979);  axid  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navipatton,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impart  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  o/  SubjecU  in  14  CFR  Part  71 

Avi.ilion  safety.  Transition  areas. 

Adoption  of  the  Amendmenl 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  71  of  the  Federal 
AviatioQ  Regulations  (14  CFR  Part  7\).  is 
amended  as  follows: 


PAflT71— f  AH  ENDED  1 

1.  The  authority  citation  forPar<  71 
continues  to  re«d  as  follows: 

Airfhority:  49  U.S.C.  1348(a).  1354(a).  1510: 
E.  O.  10aS4:  49  use  106(p)  (Re%-ised  Pub.  L. 
97-449  V;n.^n,  12.  19831:  H  Vt^  11.69. 

{71.181     i  Amended  I 

2.  Section  71.181  is  amended  as 

follows: 

Red  Bluff.  C\  {Revised] 

That  airspace  extending  upward  from 
700  feet  above  the  surface  within  2  miles 
each  side  of  the  Red  Bluff  VORTAC  347° 
radial  extending  from  the  VORTAC  to 
11.5  miles  N  of  the  VORTAC:  and  that 
airspace  extending  upward  from  1,200 
feet  above  the  surface  within  a  20-mile 
radius  of  the  Red  Bluff  VORTAC:  within 

9  miles  each  side  of  the  Red  Bluff 
VORTAC  291'  radial,  extending  from 
the  20-Tnile  radius  area  to  52  miles  W  of 
the  VORTAC:  within  an  arc  of  a  30-mile 
radius  circle  centered  on  Red  Bluff 
VORTAC.  extending  from  the  N  edge  of 
V-195  to  the  W  edge  of  V-23:  within  9 
miles  W  and  10  miles  E  of  the  Red  Bluff 
VORTAC  342°  radial,  extending  from 
the  20-mile  radius  area  to  67  miles  N  of 
the  VORTAC;  within  10  miles  W  and  6 
miles  E  of  the  Red  Bluff  VORTAC  015° 
radial,  extending  from  the  20mile  radius 
area  to  56  miles  i\  of  the  Red  Bluff 
VORTAC  within  an  area  bounded  by  a 
hne  beginning  at  lat.  40'41  27".\.,  long. 
121°5440'W.;  to  lat    40°3440"N.,  long. 
12r52'30"W.:  to  lat  40°21  46'.\..  long. 
121°56'45-W.:  to  lat.  40°22'35 ".N.  long. 
122''0100  W.:  to  the  point  of  beginning: 
and  that  airspace  NE  and  Eof  Red  Bluff 
within  an  arc  of  e  24-miJe  radius  circle 
centered  on  the  Red  Bloff  VORTAC, 
extending  from  ihe  Red  Bluff  VORTAC 
015°  radial  clockwise  via  the  24-inile  arc 
to  lat.  40°00'00"N. 

Redding.  CA  [NewJ 

That  airspace  extending  upward  from 
700  feet  above  the  surface  within  a  5- 
mile  radius  of  Redding  Municipal 
Airport  (lat.  40°30  33'N..  long. 
122°17'32"W.)  within  2  miles  W  and  4 
miles  E  of  the  Redding  VOR  192°  radial, 
extending  from  the  5-mile  radius  area  to 

10  miles  S  of  the  VOR.  within  2  miles 
each  side  of  the  Redding  ILS  localizer  N 
course,  extending  from  the  5-mile  radius 
area  to  8  miles  N  of  the  threshold  of 
Runway  16.  excluding  the  portions 
within  a  1-mile  radius  of  Redding  Sky 
Ranch  Airport  (lat.  40°29'55'iN.,  long. 
122°22'35"W.)  and  Enterprise  Sky  Park 
(lat.  40°34'40"N.,  long.  122°19'15"VV.); 
and  that  airspace  extending  upward 
from  1.200  feet  above  the  surface  north 
of  Redding  withiu  an  arc  of  a  23-mile 
radius  circle  centered  on  Redding  VOR. 


extending  from  the  E  edge  of  V-23  to  the 
W  edge  of  V-25. 

Issued  in  Los  Angeles.  California,  or  June 
2.1987. 

James  A.  Holweger, 

Assistant  Manager.  Air  Tmffic  Division. 

Western  -Pacific  R^ion . 

|FR  Doc  87-13522  Filed  6-12-«7;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
Internahonat  Trade  Adrmmstratton 
15  CFfl  Parts  373  and  399 

I  Docket  No,  70596-70961 

Clarifications  to  the  Export 
Administration  Regulations 

AGENCY:  Export  Administration. 
International  Trade  Administration, 
Commerce. 

ACTION:  Final  rule. 

SUMMARY^This  rule,  which  neither 
expands  nor  limits  the  provisions  of  the 
Export  Administration  Regulations, 
makes  the  following  editorial 
clarifications; 

(1)  References  to  Form  iTA-687. 
Notification  of  Rejection  of  Export 
License  Apphcation.  are  removed  from 
Part  373  of  the  Regulations.  The  Form  is 
obsolete  and  is  no  longer  used  by  the 
Office  of  Export  Licensing. 

(2)  A  paragraph  in  entry  1355A  of  the 
Commodity  Control  List  (CCL).  a  listing 
of  those  items  subject  to  Department  of 
Commerce  export  controls,  is  revised  to 
correct  an  erroneous  description  of 
certain  equipment  covered  by  that  ejitry. 

(3)  Entry  1521 A  of  the  CCL  is 
amended  by  removing  outdated  wKirding 
inadvertently  retained  in  the  entry 
following  an  earlier  revision. 

(4)  Entr>'  1572A  of  the  CCL  is 
amended  by  clarifying  that  certain  items 
listed  there  do  not  require  a  validated 
license  for  export. 

(5)  Entries  1648A  and  1661A  of  the 
CCL  are  amended  by  inserting  wording 
that  has  been  inadvertently  omitted 
from  those  entries. 

(6)  Entry  1733A  of  the  CCa,  is 
amended  by  revising  the  GLVS  Value 
Limit  paragraph  for  the  sake  of  clarify. 

EFFECTIVE  DATE:  TIms  rule  is  effective 
June  IS.  1967. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  Black  or  Patriaa  Muldoman,  Office 
of  Technology  and  Policy  Analysis. 
Export  Administration,  Telephone:  (202) 
377-2440. 


UM  I 
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SUPPLEMENTARY  INFORMATION: 

Rulemaking  Requirements 

1.  Because  this  rule  concerns  a  foreign 
and  military  affairs  function  of  the 
United  States,  it  is  not  a  rule  or 
regulation  within  the  meaning  of  section 
1(a)  of  Executive  Order  12291,  and  it  is 
not  subject  to  the  requirements  of  that 
Order.  Accordingly,  no  preliminary  or 
final  Regulatory  Impact  Analysis  has  to 
be  or  will  be  prepared. 

2.  Section  13(a)  of  the  Export 
Administration  Act  of  1979,  as  amended 
(50  U.S.C.  App.  2412(a)).  exempts  this 
rule  from  all  requirements  of  section  553 
of  the  Administrative  Procedure  Act 
(APA)  (5  U.S.C.  553).  including  those 
requiring  publication  of  a  notice  of 
proposed  rulemaking,  an  opportunity  for 
public  comment,  and  a  delay  in  effective 
dale.  This  rule  is  also  exempt  from  these 
APA  requirements  because  it  involves  a 
foreign  and  military  affairs  function  of 
the  United  States.  Further,  no  other  law 
requires  that  a  notice  of  proposed 
rulemaking  and  an  opportunity  for 
public  comment  be  given  for  this  rule. 
Accordingly,  it  is  being  issued  in  Tinal 
form.  However,  as  with  other 
Department  of  Commerce  rules, 
comments  from  the  public  are  always 
welcome.  Comments  should  be 
submitted  to  Vincent  Greenwald.  Office 
of  Technology  and  Policy  Analysis, 
Export  Administration.  U.S.  Department 
of  Commerce.  P.O.  Box  273,  Washington. 
DC  20044. 

3.  Because  a  notice  of  proposed 
rulemaking  and  an  opportunity  for 
public  comment  are  not  required  to  be 
given  for  this  rule  by  section  553  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553).  or  by  any  other  law.  under  sections 
603(a)  and  604(a)  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  603(a)  and 
604(a))  no  initial  or  final  Regulatory 
Flexibility  Analysis  has  to  be  or  will  be 
prepared. 

4.  This  rule  does  not  contain  a 
collection  of  information  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq). 

List  of  Subjects  in  15  CFR  Parts  373  and 
399 

Exports.  Reporting  and  recordkeeping 
requirements. 

Accordingly,  the  Export 
Administration  Regulations  (15  CFH 
Parts  368  through  399)  are  amended  as 

follows; 

PARTS  373  AND  399— [AMENDEDj 

1.  The  authority  citation  for  15  CFR 
Parts  373  and  399  continues  to  read  as 
follows: 


Authority:  Pub.  L  96-72.  93  Slat.  503.  50 
U.S.C.  App.  2401  el  seq..  as  amended  by  Pub. 
L.  97-145  of  December  29.  1981  and  by  Pub.  L 
99-64  of  )uly  12. 1985;  E.O.  12525  of  |uly  12, 
1985  (50  PR  28757,  )uly  18,  198S);  Pub.  L.  92- 
223,  50  U.S.C.  1701  et  seq.:  E.O.  12532  of 
September  9, 1985)  (50  FR  36881,  September 
10, 1985)  as  affected  by  notice  of  September 
4, 1986  (51  m  31925.  September  8.  1986);  Pub. 
L.  99-440  (Octol)er  2, 1986):  E.O.  12571  of 
October  27,  1986  (51  FR  39505,  October  29. 
1986). 

2.  Paragraphs  (d)(3)  and  (e)(4)(ii)  of 
§  373.2  are  revised  to  read  as  follows: 

§  373  2     Project  license 

•  •         •         •         • 

(d)  •   •   • 

(3)  Rejected  applications.  When  the 
Office  of  Export  Licensing  intends  to 
reject  an  application  for  a  Project 
License,  it  will  notify  the  applicant  in 
writing  and  give  the  reason  for  the 
intended  rejection  in  accordance  with 
the  provisions  of  $  370.13(j).  The 
applicant  may  apply  for  an  individual  or 
other  appropriate  type  of  validated 
license  for  transactions  that  would  have 
been  covered  by  the  rejected  Project 
License  application. 

•  *        •        •        * 

(e)  *   •   * 
(4)*   *   • 

(ii)  Rejection.  When  the  Office  of 
Export  Licensing  intends  to  reject  a 
request  for  extension,  it  will  hold  the 
original  of  Form  ITA-622P  or  ITA-685P 
and  return  the  duplicate  and  triplicate 
copies  to  the  applicant.  The  Office  of 
Export  Licensing  will  notify  the 
applicant  in  writing  of  the  reasons  for 
the  intended  rejection  in  accordance 
with  the  provisions  of  S  370.13(j). 

•  *        «        •        « 

3.  Paragraph  (f)(5)  of  5  373.3  is  revised 
to  read  as  follows: 

§373.3     Distribution  license. 

•  •  *  *  • 

(0  *  *  * 

(5)  Rejected  applications.  When  the 
Office  of  Export  Licensing  intends  to 
reject  an  application  for  a  Dsitribution 
License,  it  will  notify  the  applicant  in 
writing  and  give  the  reasons  for  the 
intended  rejection  in  accordance  with 
the  provisons  of  §  370.13(j).  The 
applicant  may  apply  for  an  individual  or 
other  appropriate  type  of  validated 
license  for  transactions  that  would  have 
been  covered  by  the  rejected 
Distribution  License  applications. 

•  •        *        *        • 

4.  Paragraph  (f)(3)  of  S  373.7  is  revised 
to  read  as  follows: 

§  373.7    Service  Suppty  (SL)  procedure. 

•  •         «         *         • 

(f)  •   *   • 


(3)  Rejected  appIications.When  the 
Office  of  Export  Licensing  intends  to        fi 
reject  an  application  for  an  SL  License, 
it  will  notify  the  applicant  in  writing  and 
give  the  reasons  for  the  intended 
rejection  in  accordance  with  the 
provisions  of  J  370.13(j).  The  applicant 
may  apply  for  an  individual  or  other 
appropriate  type  of  validated  license  for 
transactions  that  would  have  been 
covered  by  the  rejected  SL  License 
application. 


§399.1     (Amended) 

5.  In  Supplement  No.  1  to  5  399.1  (the 
Commodity  Control  List),  Commodity 
Group  3  (General  Industrial  Equipment), 
ECCN  1355A  is  amended  by  revising 
paragraph  (b)(4)(iii)  to  read  "Equipment 
for  line-width  measurement  with  a 
resolution  of  1.0  micrometer  or  finer;". 

6.  In  Supplmeent  No.  1  to  5  399.1  (the 
Commodity  Control  List),  Commodity 
Group  5  (Electronics  and  Precision 
Instruments),  ECCN  1521A  is  amended 
by  removing  the  heading  "List  of 
Amplifiers  and  Related  Equipment 
Controlled  by  ECCN  1521A",  removing 
paragraphs  (a)  through  (c)  under  that 
heading,  and  removing  the  phrase 
"(Specify  by  name  and  model  number.)" 
that  follows  paragraph  (c). 

7.  In  Supplement  No.  1  to  5  399.1  (the 
Commodity  Control  List).  Commodity 
Group  5  (Electronics  and  Precision 
Instruments).  ECCN  1572A  is  amended 
by  revising  the  phrase  "as  follows"  in 
paragraph  (b)  to  read  "except". 

8.  In  Supplement  No.  1  to  8  399.1  (the 
Commodity  Control  List).  Commodity 
Group  6  (Metals,  Minerals,  and  Their 
Manufactures),  ECCNs  1648A  and  1661A 
are  amended  by  adding  the  word  "or"  at 
the  end  of  paragraph  (a). 

9.  In  Supplement  No.l  to  S  399.1  (the 
Commodity  Control  List),  Commodity 
Group  7  (Chemicals,  Metalloids. 
Petroleum  Products  and  Related 
Materials).  ECCN  1733A  is  amended  by 
revising  the  GLV $  Value  Limit 
paragraph  to  read:  "$0  for  all  items  in 
subparagraphs  (d)(1).  (2).  and  (3)  to  all 
destinations:  $2,000  for  all  other  items  to 
Country  Groups  T  *  V,  except  $0  to  the 
Peoples  Republic  of  China." 

Dated:  June  10.  1987. 
Vincent  F.  DeCain. 

Deputy  Assistant  Secretary  for  Export 

Administration. 
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FEOEflAL  TRADE  COMMISStON 

16  CFR  Part  305 

Rules  for  Using  Energy  Cost  and 
Consumption  Information  Used  In 
Labeling  and  Advertising  of  Consumer 
Appliances  Under  the  Energy  Policy 
and  Conservation  Act 

agency:  Federal  Trade  Commission. 
ACTION:  Final  rule  revision. 

summary:  The  Federal  Trade 
Commission's  Appliance  Labeling  Rule 
requires  that  the  table  in  §  305.9,  which 
sets  forth  the  representative  average 
unit  energy  costs  for  four  residential 
energy  sources,  be  revised  periodically 
on  the  basis  of  updated  information 
provided  by  the  Department  of  Energy 
("DOE"). 

This  notice  revises  the  table  to 
incorporate  the  latest  figures  for  average 
unit  energy  costs  as  published  in  the 
Federal  Register  on  April  2, 1987  by 
DOE. 

EFFECTIVE  DATE:  The  revised  Table  1  is 
effective  June  15,  1987.  The  mandatory 
dates  for  using  these  revised  DOE  cost 
figures  nrp  detailed  below. 

FOR  FURTHER  INFORMATION  CONTACT, 
lames  Mills,  202-326-3035  or  Neil  J. 
Blickman,  202-326-3038,  attorneys. 
Division  of  Enforcement,  Federal  Trade 
Commission.  Washinglon,  DC  20580. 

SUPPLEMENTARY  INFORMATION:  On 

November  19, 1979,  the  Federal  Trade 
Commission  issued  a  final  Appliance 
Labeling  Rule  (44  FR  66466)  in  response 
to  a  directive  in  section  324  of  the 
Energy  Policy  and  Conseration  Act 
("EPCA  •),  42  U.S.C.  6201  (1975).  The  rule 
requires  the  disclosure  of  energy 
efficiency  or  cost  information  on  labels 
and  in  retail  sales  catalogs  for  seven 
categories  of  appliances,  and  mandates 
that  these  energy  costs  or  energy 
efficiency  ratings  be  based  on 
standardized  test  pix)cedures  developed 
by  DOE.  The  rule  also  requires  a  general 
disclosure,  on  certain  point-of-sale 
promotional  materials,  of  the 
availability  of  energy  cost  or  energy 
efficiency  information,  and  requires  that 
any  claims  concerning  energy 
consumption  made  in  writing  or  in 
broadcast  advertisements  be  based  on 
results  of  the  standardized  test 
procedures.  The  cost  and  efficiency 
information  obtained  by  following  the 
test  procedures  is  derived  by  using  the 
representative  average  unit  energy  costs 
provided  by  DOE. 

Table  1  in  §  305.9  of  the  rule  sets  forth 
the  representative  average  unit  energy 
costs  to  be  used  for  all  requirements  of 
the  rule.  As  stated  in  §  305.9(b).  the 
Table  is  intended  to  be  revised 


periodically  on  the  basis  of  updated 
information  provided  by  DOE.  Table  1 
was  first  revised  by  publication  of  new 
DOE  figures  on  |anuar\'  13, 1981  m  the 
Federal  Register  (46  FR  29741. 

On  April  2,  1987,  DOE  published  (52 
FR  10606)  the  most  recent  figures  for 
representative  average  urrit  energy 
costs.  Consequently.  Table  1  must  again 


be  updated  in  order  to  reflect  these 

latest  cost  figures.  Accordingly,  in 

§  305.9(a],  Table  1  is  revised  to  read  as 

follows- 

5  305  9     Representative  average  unit     , 
energy  costs. 

(a)   *    *    * 


Table  1.— Representative  Average  Unit  Costs  of  Energy  for  Foijr 
Residential  Energy  Sources  (1987) 


Type  of  energy 


Electricity 

Natural  Gas . 


No  2  heating  oil.. 

Propane 


In  common  terms 


As  required  t>y 
EJOElesJ 
procedure 


7.94«/KwHh2,3 ,  $o.0794/kWh .... 

56.2c/ttierm  •  or        0.00000562/Btu 

$5.80/MGF  ',« 
$0.80/gallon ' .... 
70c/gallon« 


0.00000576/Btu.. 
0.00000769/Btu.. 


Ooltars 

per 
mjlkon 
Btu> 


$23.27 
562 

576 
7.69 


'  Btu  stands  for  Brrtisti  ttiemral  urwt. 
^  kWh  stands  (or  kilowatt  hour. 
»  1  kWh  =  3.412  Btu. 

*  1  therm  =  100,000  Btu. 

»  MCF  stands  for  1 ,000  cubic  feet. 

°  For  the  purposes  of  this  taWe,  1  cubic  foot  of  natural  gas  has  an  energy  equivalence  of 
1 ,032  Btu. 

'  For  the  purposes  of  this  table,  1  gallon  of  No.  2  heating  oil  has  an  energy  equivalence  of 
138,700  Btu. 

*  For  ttie  purposes  of  this  table,  1  gallon  of  liquid  propane  has  an  energy  equivater>ce  of 
91,000  Btu. 


The  dates  when  use  of  these  figures 
becomes  mandatory  in  calculating  cost 
disclosures  for  use  in  reporting,  labeling 
and  advertising  products  covered  by  the 
Commission's  rule  and/or  EPCA  are  as 
follows: 

For  1987  Submissions  of  Data  Under 
§  305.8  of  the  CoRimission's  Role 

The  new  cost  figures  must  be  used  in 
all  1987  submissions  except  clothes 
washers.  Because  the  1987  costs  were 
not  in  effect  on  the  mandatory 
submission  date  for  these  products, 
clothes  washer  submissions,  which  were 
due  March  1, 1987,  for  1987  could  have 
been  based  on  last  year's  (1986)  cost 
figures. 

For  Labeling  and  Advertising  of 
Products  Under  the  Commission's  Rule 

Only  those  products  for  which  new 
ranges  are  published  that  are  based  on 
1987  submissions  using  these  1987  DOE 
cost  figures  should  be  labeled  with 
estimated  annual  cost  figures'calculated 
using  these  1987  DOE  cost  figures.  If 
such  new  ranges  are  published,  the 
effective  date  for  labeling  new  products 
will  be  ninety  days  after  publication  of 
the  ranges  in  the  Federal  Register. 
Advertising  for  such  products  will  also 
have  to  be  based  on  the  new  costs  and 


ranges  beginning  ninety  days  after 
publication  of  the  new  ranges  in  the 
Federal  Register. 

Advertising;  of  Produc;ts  Covered  b> 
EPCA  but  not  by  the  ConHnissk>D  «  Rule 

Manufacturers  of  products  covered  by 
section  323(c)  of  EPCA.  but  not  by  the 
Appliance  Labeling  Rule  (clothes  dryers, 
television  sets,  kitchen  ranges  and 
ovens,  humidifiers  and  dehumidifiers, 
central  air  conditioners,  and  space 
heaters)  must  use  the  1987 
representative  average  unit  costs  for 
energy  in  all  representations  effective 
September  14, 1987. 

List  of  Subjects  in  16  CFR  Part  305 

Advertising,  Energy  conservation. 
Household  appliances.  Labeling, 
Reporting  and  recordkeeping 
requirements. 

Authority:  Sec.  324  of  the  Energy  Policy  and 
Conservation  Act,  (Pub.  L.  94-163)  (1975),  as 
amended  by  the  National  Energy 
Conservation  Policy  Act,  (Pub.  L.  95-619) 
(1978).  42  U.S.C.  6294;  section  553  of  the 
Administrative  Procedure  Act,  5  U5.C.  553. 

Emily  H.  Rock. 

Secretary. 

|FR  Doc.  87-13439  Filed  6-12-87: 6:45  amj 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

17  CFR  Parts  Sand  31 

Fees  for  Contract  Market  Designation; 
Audits  of  Leverage  Transaction 
Merchants  and  Leverage  Commodity 
Registration;  Final  Schedule 

agency:  Commodity  Futures  Trading 

Commission. 

ACTION:  Final  schedule  of  fees. 

summary:  The  Commission  periodically 
reviews  the  fees  contained  in  its 
regulations  in  order  to  adjust  fees  to 
reflect  current  cost  data.  The  staff  has 
recently  reviewed  the  actual  costs  for 
audits  of  leverage  transaction  merchants 
(17  CFR  Part  31.  Appendix  B).  contract 
market  designations  (13  CFR  Part  5, 
Appendix  B)  and  registration  of  leverage 
commodities  (17  CFR  Part  31.  Appendix 
A),  and  has  determined  that  fees  for 
these  services  should  be  changed.  Fees 
for  audits  of  leverage  transaction 
merchants  are  being  raised  from  $6,000 
to  $9,000  per  year  and  contract  market 
designation  fees  are  being  raised  from 
$14,000  to  $17,000.  The  Commission  also 
determined  that  the  fee  for  registration 
of  a  leverage  commodity  should  be 
reduced  from  $3,500  to  $3,000  in  order  to 
refirct  actual  costs. 
EFFECTIVE  DATE:  August  14,  1987. 
FOR  FURTHER  INFORMATION  CONTACT: 

Cierry  Smith.  Office  of  the  Kxecutive 
Director.  Commodity  Futures  Trading 
Commission.  2033  K  Street  NW.. 
Washington.  DC  20581.  telephone 
number  202-254-6090. 
SUPPLEMENTARY  INFORMATION:  The 
Commission  ptTiotiicaliy  reviews  the 
actual  costs  of  providing  services  for 
which  fees  are  charged  and  adjusts  its 
fees  accordingly.  The  Commission  has 
recently  undertaken  such  a  review  and 
has  determined  that  fees  for  audits  of 
leverage  transaction  merchants  and 
contract  market  designations  should  be 
raised  and  that  fees  for  registration  of 
leverage  commodities  should  be  reduced 
to  reflect  the  actual  costs  of  providing 
these  services. 

I.  Compulation  of  Fees 

In  calculating  the  actual  cost  of 
designating  contract  markets,  auditing 
leverage  transaction  merchants  and 
registering  leverage  commodities,  the 
Commission  first  determined  personnel 
costs  by  extracting  data  from  the 
agency's  Budget  Accouni|ft,Hic  (BAC) 
system.  Employees  of  Ihe^oinmission 
record  the  time  spent  on  each  project 
under  the  BAC  system.  The  Commission 
then  added  an  overhead  factor  for 
benefits,  including  retirement,  insurance 


and  leave,  based  on  a  government-wide 
standard,  and  an  overhead  factor  for 
general  and  administrative  costs,  such 
as  space,  equipment  and  utilities  which 
is  derived  by  computing  the  percentage 
of  Commission  appropriations  spent  on 
these  non-personnel  items.  As  noted  in 
its  last  review  of  actual  costs  [See  51  FR 
21149.  June  11, 1986),  the  Commission 
had  previously  used  a  total  overhead 
factor  of  45%  until  calculation  of  the 
1986  fee,  at  which  point  the  overhead 
factor  was  changed  in  accordance  with 
OMB  Circular  A-76.  Therefore,  for  the 
purpose  of  calculating  the  1987  fees,  a 
45%  overhead  factor  was  applied  to 
personnel  costs  for  FY  1984  whereas  for 
the  FY  1985  and  FY  1986  personnel 
costs,  98%  and  104%  overhead  factors 
were  applied,  respectively.  The  FY  1985 
overhead  factor  consists  of  55%  for 
government-wide  benefits  and  leave  and 
43%  for  CFTC  non-personnel  costs,  in 
the  FY  1986  calculation,  these 
calculations  were  55%  and  49%.  The 
Commission  anticipates  minor 
fluctuations  in  the  overhead  calculations 
due  to  changes  in  government-wide 
benefits  and  in  the  percentage  of 
Commission  appropriations  applied  to 
non-personnel  costs  from  year  to  year. 

Once  the  total  personnel  costs  and 
overhead  for  each  project  had  been 
determined,  the  costs  for  FY  1984.  FY 

1985  and  FY  1986  were  averaged.  This 
resulted  in  a  calculation  of  the  actual 
average  cost  for  each  project  over  the 
three-year  period,  which  is  the  basis  for 
the  fee  for  that  project. 

II.  Leverage  Audit  Fee 

The  Commission  reviewed  the  costs  of 
auditing  leverage  transaction  merchants 
and  found  that  the  actual  average  cost 
of  an  audit  between  FY  1984  and  FY 

1986  was  $15,461.  However,  because 
there  are  only  three  firms  and  three 
years  of  audits  on  which  to  base  a  cost 
analysis,  the  Commission  has 
determined  that  the  fee.should  be  raised 
only  $1,000,  from  $8,000  to  $9,000.  The 
$9,000  fee  will  be  due  from  each 
leverage  transaction  merchant  within  60 
days  after  publication  of  this  notice.  In 
addition,  the  Commission  is  revising  17 
CFR  Part  31.  Appendix  B.  to  reflect  only 
the  formula  for  the  calculation  of  the 
annual  leverage  audit  fee.  This  will 
allow  the  Commission  to  revise  the  fee 
for  audits  of  leverage  transaction 
merchants  through  publication  in  the 
Federal  Register  rather  than  through  an 
amendment  to  the  Commission's 
regulations. 

III.  Contract  Market  Designations 

A  review  of  actual  costs  for  contract 
market  designations  for  FY  1984.  FY 
1985  and  FY  1986  revealed  that  the 


average  cost  for  review  of  a  contract 
market  designation  over  the  three  year 
period  was  $17,575.  Therefore,  the 
Commission  is  raising  the  fee  for 
appilications  for  contract  market 
designation  to  $17,000,  in  accordance 
with  the  formula  in  the  Commission's 
regulations  (17  CFR  Part  5,  Apendix  B). 
The  new  fee  will  be  effective  60  days 
from  publication  of  this  notice  and  is 
due  with  each  application.  The 
Commission  is  amending  17  CFR  Part  5. 
Appendix  B.  to  allow  revision  of  the  fee 
for  contract  market  designation  through 
publication  in  the  Federal  Register 
rather  than  through  amendment  to  the 
Commission's  regulations. 

IV.  Leverage  Commodity  Registration 

The  Commission  reviewed  actual 
^sts  for  leverage  commodity 
registration  (see  17  CFR  Part  31, 
Appendix  A)  for  FY  1984,  FY  1985  and 
FY  1986  and  determined  that  the  actual 
average  cost  for  such  registrations  was 
$3,454.  The  Commission's  actual  costs 
for  leverage  commodity  registrations 
have  declined  since  the  last  time  these 
costs  were  reviewed.  Therefore,  the 
Commission  is  reducing  the  fee  for 
registration  of  a  leverage  commodity 
from  $3,500  to  $3,000.  effective  60  days 
after  publication  of  this  notice.  The 
Commission  is  amending  17  CFR  Part  31. 
Appendix  A,  tJ^  allow  revision  of  the  fee 
for  registration  Of  a  leverage  commodity 
through  publication  in  the  Federal 
Register  rather  than  through  amendment 
to  the  Commission's  regulations. 

V.  Regulatory  Flexibility  Act 

The  changes  proposed  in  this  release 
affect  contract  markets  (also  referred  to 
as  "exchanges")  and  leverage 
transaction  merchants.  The  Commission 
has  previously  determined  that  contract 
markets  are  not  "small  entities"  for 
purposes  of  the  Regulatory  Flexibility 
Act.  5  U.S.C.  601  et  seq..  47  FR  18618 
(April  30. 1982).  Similarly,  because  of  the 
minimum  financial  requirements  for 
registration,  leverage  transaction 
merchants  are  also  not  considered 
"small  entities"  by  the  Commission. 
Therefore,  the  requirements  of  the 
Regulatory  Flexibility  Act  do  not  apply 
to  contract  markets  or  leverage 
transaction  merchants.  Accordingly,  the 
Chairman,  on  behalf  of  the  Commission, 
certifies  that  the  fees  implemented 
herein  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

List  of  Subjects  in  17  CFR  Parts  5  and  31 

Contract  market  designation,  Auiiits 
of  leverage  transaction  merchants. 


Ri'gistration  of  leverage  commodities. 
Fees. 

For  the  reasons  set  out  in  the 
preamble.  Title  17,  Parts  5  and  31,  are 
amended  as  set  forth  below: 

PART  5— DESIGNATION  OF  AND 
CONTINUING  COMPLIANCE  BY 
CONTRACT  MARKETS 

1.  The  authority  citation  for  Part  5 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  6c(c),  7.  7a.  12a(5)  and 
Kia.  31  use.  9701. 

Appendix  B     | Amended) 

2.  Appendix  B.  paragraph  (a)  is 
revised  to  read  as  follows: 

(a)  Applications  for  contract  market 
designation.  Each  application  for 
designation  must  be  accompanied  by  a 
check  or  money  order  made  payable  to 
the  Commodity  Futures  Trading 
Commission  in  an  amount  to  be 
determined  annually  by  the  Commission 
and  published  in  the  Federal  Register. 


PART  31— LEVERAGE 
TRANSACTIONS 

1.  The  authority  citation  for  Part  31 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  6c(c),  7,  7a,  12a(5)  and 
10a,  31  U.S.C.  9701. 

Appendix  A     jAmended] 

2.  Appendix  A.  paragraph  (a)  is 
revised  to  read  as  follows: 

(a)  Each  application  for  registration  of 
a  leverage  comr'-.odity  must  be 
accompanied  by  a  check  or  money  order 
made  payable  to  the  Commodity  Futures 
Trading  Commission  in  an  amount  to  be 
determined  annually  by  the  Commission 
and  published  in  the  Federal  Register. 

*  •  *  •  • 

Appendix  B     (Amended) 

3.  Appendix  B,  paragraph  (a)  is 
revised  to  read  as  follows: 

(a)  Each  leverage  transaction 
merchant  which  is  not  a  member  of  a 
self-regulatory  organization  with  rules 
providing  for  the  auditing  of  such  a  finn 
shall  pay  an  annual  audit  fee.  the 
amount  of  which  will  be  published 
annually  by  the  Commission  in  the 
Federal  Register.  The  fee  will  be  due 
w  ithin  60  days  of  notice  by  check  or 
money  order  made  payable  to  the 
Community  Futures  Trading 
Commission. 


Issued  in  Washington.  DC.  on  June  9, 1987, 
by  the  Commission. 
Jean  A.  Webb, 

Sncretary  to  the  Commission.      '  ' 

(IR  Doc.  87-13552  Filed  6-12-87;  8:45  am] 

BIUING  CODE  6351-Ot-M 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

29  CFR  Part  2619 

Valuation  of  Plan  Benefits  In  Single- 
Employer  Plans;  Amendment  Adopting 
Additional  PBGC  Rates 

AGENCY:  Pension  Benefit  Guaranty 

Corporation. 

action:  Final  rule. 

summary:  This  amendment  to  the 
regulation  on  Valuation  of  Plan  Benefits 
in  Single-Employer  Plans  contains  the 
interest  rates  and  factors  for  the  period 
beginning  July  1. 1987.  The  use  of  these 
interest  rates  and  factors  to  value 
benefits  is  mandatory  for  some 
terminating  single-employer  pension 
plans  and  optional  for  others.  The  PBGC 
adjusts  the  interest  rates  and  factors 
periodically  to  reflect  changes  in 
financial  and  annuity  markets.  This 
amendment  adopts  the  rates  and  factors 
applicable  to  plans  that  terminate  on  or 
after  July  1. 1987,  and  will  remain  in 
effect  until  the  PBGC  issues  new  interest 
rates  and  factors. 
EFFECTIVE  DATE:  July  1^987. 
FOR  FURTHER  INFORMAtlON  CONTACT: 

John  Foster.  Attorney,  Corporate  Policy 
and  Regulations  Department,  Code 
3j)400,  Pension  Benefit  Guaranty 
Corporation,  2020  K  Street  NW., 
Washington.  DC  20006,  202-778-8850 
(202-778-8859  for  TTY  and  TDD).  These 
are  not  toll-free  numbers. 

SUPPLEMENTARY  INFORMATION:  The 

rnCC's  regulation  on  the  valuation  of 
plan  benefits  in  single-employer  plans 
(29  CFR  Part  2619)  sets  forth  the 
methods  for  valuing  plan  benefits  of 
terminating  single-employer  plans 
covered  under  Title  IV  of  the  Employee 
Retirement  Income  Security  Act  of  1974, 
as  amended  ("ERISA").  Although  the 
amendments  to  Title  IV  effected  by  the 
Single-Employer  Pension  Plan 
Amendments  Act  of  1986  ("SEPPAA ") 
change  significantly  the  rules  for 
terminating  single-employer  plans,  the 
valuation  rules  are  much  the  same. 
(SEPPAA  applies  to  all  plan 
terminations  initiated  or  after  January  1, 
1986.)  Under  amended  ERISA  section 
4041(c),  all  plans  wishing  to  terminate  in 
a  distress  termination  (like  all 
insufficient  plans  under  prior  law)  must 
value  guaranteed  benefits  and  (new 


under  SEPPAA)  benefit  commitments 
under  the  plan  using  the  formulas  set 
forth  in  Part  2619.  Plans  terminating  in  a 
standard  termination  may.  for  purposes 
of  the  notice  given  to  the  PBGC,  use 
these  formulas  to  value  benefit 
commitments,  although  this  is  not 
required.  (Such  plans  may  value  benefit 
commitments  that  are  payable  as 
annuities  on  the  basis  of  a  qualifying  bid 
obtained  from  an  insurer  ) 

Appendix  B  in  Part  2619  sets  forth  the 
interest  rates  and  factors  that  are  to  be 
used  in  the  formulas  contained  in  the 
regulation.  Because  these  rates  and 
factors  are  intended  to  reflect  current 
conditions  in  the  financial  and  annuity 
markets,  it  is  necessary  to  update  the 
rates  and  factors  periodically. 

The  rates  and  factors  currently  in  use 
have  been  in  effect  since  June  1. 1987  (52 
FR  18354  (May  15, 1987)).  Changes  in  the 
financial  and  annuity  markets  now 
require  an  increase  in  those  rates. 
Accordingly,  this  amendment  adds  to 
Appendix  B  a  new  set  of  interest  rates 
and  factors  for  valuing  benefits  in  plans 
that  terminate  on  or  after  July  1, 1987, 
which  set  refiects  an  increase  of  V* 
percent  in  the  immediate  interest  rate  to 
7%  percent. 

Generally,  the  interest  rates  and 
f.ictors  will  be  in  effect  for  at  least  one 
month.  However,  any  published  rates 
and  factors  will  remain  in  effect  until 
such  time  as  the  PBGC  publishes 
another  amendment  changing  them.  Any 
change  in  the  rates  normally  will  be 
published  in  the  Federal  Register  by  the 
15fh  of  the  month  preceding  the  effective 
date  of  the  new  rates  or  as  close  to  that 
data  as  circumstances  permit. 

The  PBGC  has  determined  that  notice 
and  public  comment  on  this  amendment 
are  impracticable  and  contrary  to  the 
public  interest.  This  finding  is  based  on 
the  need  to  determine  and  issue  new 
interest  rates  and  factors  promptly  so 
that  the  rates  can  reflect,  as  accurately 
as  possible,  current  market  conditions. 

Because  of  the  need  to  provide 
immediate  guidance  for  the  valuation  of 
benefits  in  plans  that  will  terminate  on 
or  after  July  1. 1987.  and  because  no 
adjustment  by  ongoing  plans  is  required 
by  this  amendment,  the  PBGC  finds  that 
good  cause  exists  for  making  the  rates 
set  forth  in  this  amendment  effective 
loss  than  30  days  after  publication. 

The  PBGC  has  determined  that  this  is 
not  a  "major  rule"  under  the  criteria  set 
forth  in  Executive  Order  12291.  because 
it  will  not  result  in  an  annual  effect  on 
the  economy  of  SlOO  million  or  more,  a 
major  increase  in  costs  for  consumers  or 
individual  industries,  or  significant 
adverse  effects  on  competition. 


UM  I 
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employment,  investment,  productivity, 
or  innovation. 

list  of  Subjects  in  29  CFR  Part  2619 

Employee  benefit  plans,  Pension 
insurance.  Pensions. 

In  consideration  of  the  foregoing,  Part 
2619  of  Chapter  XXVI,  Title  29,  Code  of 
Federal  Regulations,  is  hereby  amended 
HR  follows: 

PART  26  l»—i  AMENDED  J 

1.  The  authority  citation  for  Part  2619 
continues  to  read  as  follows: 

AuJhority:  29  U.SC  1301(a).  1302(b)(3). 
i:i41. 1344. 1362.  as  amended  by  aeca. 
n004(a),  11007-11009,  lim6((:)(12)-(c)(13J 
and  11011(a1,  Pub.  L  99-272, 100  Stiit.  239- 
240,  244-252,  274  and  253-257. 


2.  Rate  Set  bO  of  Appendix  li  .s  •.■,  i- ,  d 
and  Kate  Set  69  of  Appendix  B  i>.  i  i  .i   1 
to  read  as  follows.  The  introductory  text 
is  republished. 

Appendix  B — Interest  Kiit»«t,  and 
Qtj<inUti«!<  l.s«MJ  to  Value  Immediate  and 
Deferred  Annuities 

In  the  table  that  follows,  the 
immediate  annuity  rate  is  used  to  value 
immediate  annuities,  to  compute  the 
quantify  "G,"  for  deferred  annuities  and 
to  value  both  portions  of  a  refund 
annuity.  An  interest  rate  of  5%  shall  be 
used  to  value  death  benefits  other  than 
the  decreasing  term  insurance  portion  of 
a  refund  annuity.  For  deferred  annuities. 
ki.  kj.  kj.  ni.  and  rxt  are  defined  in 
S  2619.45. 


For  plan! 
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• 
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7 

8 
8 

Kathleen  P.  Utf^ff. 

E\rcutive  Director.  Pension  Benefit  Guaranty 
Corporation. 

|KR  Doc.  87-13534  Filed  6-12-87;  8:45  am] 
BILLMO  CODE  77IM-01-M 


29  CFR  Part  2«76 

Valuation  of  Pian  Benefits  and  Plan 
Assets  Following  Mass  Withdrawal 
Interest  Rates 

agency:  I>ension  Benefit  Guaranty 
'    irporation. 
action:  Final  rule. 

summary:  This  is  an  amendment  to  the 
Pension  Benefit  Guaranty  Corporations 
regulation  on  Valuation  of  Plan  Benefits 
and  Plan  Assets  Following  Mass 
Withdrawal  (29  CFR  Part  2676).  The 
regulation  prescribes  rules  for  valuing 
benefits  and  certain  assets  of 
multiemployer  plans  under  sections 
4219(c)(1)(b)  and  4281(bJ  of  the 


Employer  Retirement  Income  Security 
Act  of  1974.  Section  2876.15(c)  of  the 
regulation  contains  a  table  setting  forth. 
for  each  calendar  month,  a  series  of 
interest  rates  to  be  used  in  any 
valuation  performed  as  of  a  valuation 
date  within  that  calendar  month.  On  or 
about  the  fifteenth  of  each  month,  the 
PBGC  publishes  a  new  entry  in  the  table 
for  the  following  month,  whether  or  not 
the  rates  are  changing.  This  amendment 
adds  to  the  table  the  rate  series  for  the 
month  of  July  1987. 

EFFECTIVE  DATE:  July  1.  1987. 

FOR  FURTHER  INFORMATION  CONTACr. 

Deborah  C.  Murphy,  Attorney. 
Corporate  Policy  and  Regulations 
Department  (35400).  Pension  Benefit 
Guaranty  Corporation.  2020  K  Street. 
NW..  Washington  DC  20006;  202-778- 
8850  (202-778-8859  for  TTY  and  TDD). 
(These  are  not  toll-free  numbers). 

SUPPLEMENTARY  INFORMATION:  The 

PUGG  finds  that  notice  of  and  public 


comment  on  this  amendment  would  be 
impracticable  and  contrary  to  the  public 
interest,  and  that  there  is  good  cause  for 
making  this  amendment  effective 
immediately.  These  findings  are  based 
on  the  need  to  have  the  interest  rates  in 
this  amendment  reflect  market 
conditions  that  are  as  nearly  current  as 
possible  and  the  need  to  issue  the 
interest  rates  promptly  so  that  they  are 
available  to  the  public  before  the 
beginning  of  the  period  to  which  they 
apply.  [See  5  U.S.C.  533(b)  and  (d).) 
Because  no  general  notice  of  proposed 
rulemaking  is  required  for  this 
amendment,  the  Regulatory  Flexibility 
Act  of  1980  does  not  apply  (5  U.S.C. 
601(2)). 

The  PBGC  has  also  determined  that 
this  amendment  is  not  a  "major  rule" 
within  the  meaning  of  Executive  Order 
12291  because  it  will  not  have  an  annual 
effect  on  the  economy  of  Si 00  million  or 
more:  or  create  a  major  increase  in  costs 
or  prices  for  consumers,  individual 
industries,  or  geographic  regions;  or 
have  significant  adverse  effects  on 
competition,  employment,  investment,  or 
innovation,  or  on  the  abUity  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  rparkets. 

List  of  Subjects  in  29  CFR  Part  2676 

Employee  benefit  plans.  Pensions. 

In  consideration  of  the  foregoing.  Part 
2676  of  Subchapter  H  of  Chapter  XXVI 
of  Title  29.  Code  of  Federal  Regulations, 
is  amended  as  follows: 

PART  2676— VALUATION  OF  PLAN 
BENEFITS  AND  PLAN  ASSETS 
FOLLOWING  MASS  WITHDRAWAL 

1.  The  authority  citation  for  Part  2876 
continues  to  read  as  follows: 

Authority:  29  U.S.C.  1302(b)(3), 
1399(c)(1)(D).  and  1441(b)(1). 

2.  In  5  2676.15,  paragraph  (c)  is 
amended  by  adding  to  the  end  of  the 
table  of  interest  rates  therein  the 
following  new  entry: 

9  2676.15    Interest 


(c)  Interest  rates. 


For  valuation 

dates  occumrg 

m  the  nxKith; 
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COPYRIGHT  ROYALTY  TRIBUNAL 

37  CFR  Part  307 

(Docket  No.  CRT  87-3-87MRAI 

1987  Adjustment  of  the  Mechanical 
Royalty  Rate 

AGENCY:  Copyright  Royalty  Tribunal. 
ACTION:  Final  rule. 

summary:  This  rule  adopts  a  mechanism 
for  adjusting  the  mechanical  royalty  rate 
everj'  two  years,  from  1987  to  1997. 
based  upon  changes  in  the  Consumer 
Price  Index.  This  rule  is  based  upon  a 
proposal  submitted  by  parties  with  a 
significant  interest  in  the  rate. 
EFFECTIVE  DATE:  Iiily  15.  1087. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  Gassier.  General  Counsel. 
Copyright  Royalty  Tribunal,  1111  20lh 
Street  NW.,  Suite  450,  Washington,  DC 
20036,  (202)653-5175). 

SUPPLEMENTARY  INFORMATION:  Sections 

8()l(b)(l)  and  8()4  of  the  Copyright  Act  of 
1976  authorize  the  Copyright  Royalty 
Tribunal  (Tribunal)  to  adjust  the 
mechanical  royalty  rate  in  1987  upon 
receiving  a  petition  from  a  party  with  a 
significant  interest  in  the  royalty  rate. 
On  March  18, 1987.  the  Tribunal 
received  such  a  petition  from  the 
National  Music  Publishers'  Association, 
Inc.,  The  Songwriters  Guild  of  America, 
and  the  Recording  Industry  Association 
of  America,  Inc.  On  April  7. 1987.  the 
Tribunal  proposed  to  adjust  the 
mechanical  royalty  rate  according  to  the 
mechanism  provided  by  the  parties  in 
their  petition.  Notice  of  Proposed 
Rulemaking.  Docket  No.  87-3-87MRA. 
52  FR  11096  (April  7.  1987).  Briefly 
slated,  the  proposed  rule  calls  for 
adjustments  of  the  mechanical  royalty 
rate  to  be  published  in  the  Federal 
Register  every  two  years  (November  1, 
1987,  November  1, 1989,  November  1, 
ITOl,  November  1. 1993,  November  1. 
1995).  The  adjustment  would  be  based 
solely  upon  changes  in  the  Consumer 
Price  Index  (CPl).  except  when  the  CPI 
has  declined,  in  which  case  the 
mechanical  rate  would  remain  the  same, 
or  when  the  Index  has  risen  by  more 
than  25%.  in  which  case  the  mechanical 
rale  adjustment  would  be  no  greater 
than  25%. 

The  tribunal  received  joint  comments 
filed  by  the  National  Music  Publishers 
Association.  Inc..  The  Songwriters  Guild 


of  America,  and  the  Recording  Industry 
Association  of  America.  Inc.  supporting 
the  proposal.  Similarly,  the  Tribunal 
received  comments  from  SESAC.  Inc..  a 
performing  rights  society  which  also 
represents  mechanical  rights  for  a 
significant  number  of  its  publisher 
affiliates,  and  from  Music  Royalties  Ltd.. 
a  company  representing  the  mechanical 
rights  in  approximately  50.000  musical 
compositions.  SESAC,  Inc.  and  Music 
Royalties  Ltd.  support  ihe  proposed  rule. 
The  proposal  is  therefore  adopted 
unchanged  as  a  final  rule. 

List  of  Subjects  in  37  CFR  Part  307 

Copyright.  Music.  Recordings. 

PART  307— [AMENDED] 

For  the  reasons  set  forth  in  the 
preamble,  the  Tribunal  amends  37  CFR 
Part  307  as  follows: 

1.  The  authority  citation  for  Part  307 
continues  to  read  as  follows: 

Authority:  17  U.S.C.  801(b)(1)  and  804. 

§307.3    I  Amended) 

2.  Section  307.3(a)  is  amended  by 
removing  the  words  "paragraphs  (b)  and 
(c)  of  this  section."  from  the  end,  and  by 
adding  in  their  place  the  words 
"paragraphs  (b).  (c).  (d)  and  (e)  of  this 
section." 

3.  Section  307,3{b)  is  amended  by 
removing  the  words  "paragraph  (c)  of 
this  section."  and  adding  in  their  place 
the  words  "paragraphs  (c),  (d)  and  (e)  of 
this  section." 

4.  Section  307.3(c)  is  amended  by 
adding  the  words  ".  subject  to  further 
adjustment  pursuant  to  paragraphs  (d) 
and  (e)  of  this  section."  at  the  end. 

5.  A  new  §  307.3(d)  is  added  to  read  as 
follows: 

«         *         *         *         • 

(d)(1)  On  November  1. 1987.  the 
Copyright  Royalty  Tribunal  (CRT)  shall 
publish  in  the  Federal  Register  a  notice 
of  the  percent  change  in  the  Consumer 
Price  Index  (all  urban  consumers,  all 
items)  (CPI)  from  the  Index  published 
for  December,  1985  to  the  Index 
published  for  September,  1987,  and  the 
underlying  calculations. 

(2)  On  the  same  date  as  the  notice  is 
published  pursuant  to  paragraph  (d)(1) 
of  this  section,  the  CRT  shall  publish  in 
the  Federal  Register  revised  compulsory 
license  royalty  rates  which  shall  adjust 
the  amounts  set  forth  in  §  307.3(c)  in 
direct  proportion  to  the  percent  change 
in  the  CPI  determined  as  provided  in 
paragraph  (d)(1)  of  this  section,  rounded 


to  the  nearest  l/20th  of  a  cent;  provided 
however,  that: 

(i)  The  adjusted  rates  shall  be  no 
greater  than  25%  more  than  the  amounts 
set  forth  in  §  307.3(c);  and 

(ii)  The  adjusted  rates  shall  be  no  less 
than  the  amounts  set  forth  in  §  307.3(c). 

(3)  The  revised  royalty  rates  for  the 
compulsory  license  adjusted  pursuant  to 
this  paragraph  (d)  shall  become  effective 
for  every  phonorecord  made  and 
distributed  on  or  after  January  1, 1988, 
subject  to  further  adjustment  pursuant 
to  paragraph  (e)  of  this  section. 

6.  A  new  §  307.3(e)  is  added  to  read  as 

follows: 

•         •         *         *        * 

(e)(1)  On  November  1. 1989.  and  each 
November  1  biennially  thereafter  until 
November  1, 1995  (that  is.  November  1. 

1991. 1993  and  1995),  the  CRT  shall 
publish  in  the  Federal  Register  a  notice 
of  the  percent  change  in  the  CPI  from  the 
Index  published  for  the  September  two 
years  earlier  to  the  Index  published  for 
the  September  of  the  year  in  which  such 
notice  is  published,  and  the  underlying 
calculations. 

(2)  On  the  same  date  as  the  notice  is 
published  pursuant  to  this  paragraph 
(p)(l),  the  CRT  shall  publish  in  the 
Federal  Register  revised  compulsory 
license  royalty  rates  which  shall  adjust 
the  amounts  then  in  effect  pursuant  to 
§  307.3(d)  or  this  paragraph  (e),  as  the 
case  may  be.  in  direct  proportion  to  the 
percent  change  in  the  CPI  determined  as 
provided  in  paragraph  (e)(1)  of  this 
section,  rounded  to  the  nearest  l/20th  of 
a  cent;  provided,  however,  that: 

(i)  The  adjusted  rates  shall  be  no 
greater  than  25%  more  than  the  rates 
then  in  effect:  and 

(ii)  The  adjusted  rates  shall  be  no  less 
than  the  amounts  set  forth  in  §  307.3(c). 

(3)  The  revised  royalty  rates  for  the 
compulsory  license  adjusted  pursuant  to 
this  paragraph  (e)  shall  become  effective 
for  every  phonorecord  made  and 
distributed  on  or  after  January  1  of  the 
year  following  that  in  which  such  notice 
is  published:  that  is.  on  January'  1, 1990. 

1992. 1994  and  1996.  respectively. 

Dated:  June  9, 1987. 

J.C,  Argetsinger. 

Chairman. 

(FR  Doc.  87-13599  Filed  6-12-87;  8:45  am) 
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Kathleen  P.  Utgoff. 

Executive  Director.  Pension  Benefit  Guaranty 
Corporation. 
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ENVIRONMENTAL  PROTECTION 

AGENCY 

40CFR  Part  52 
1A-8-FRL  3218-61 

Approval  and  Promulgation  of  State 
Intplcmentation  Plans,  Colorado 
Prevention  of  Significant  DeteriorciTion 
Regulation,  Correction 

agency:  Environmental  rrolcction 
Agency. 

ACTION:  Final  rule:  correctioa. 

summary:  The  purpose  of  this  notice  is 
to  correct  the  final  rulemaking  for  the 
Colorado  Prevention  of  SiRnlficanl 
Deterioration  (PSDl  Re)i;ulation 
published  on  February  13. 1987  (52  FR 
4622)  and  on  September  2.  1986  (51  FR 
31125).  Language  in  40  CFR  52.343  is 
being  revised  to  clarify  that  EJ'A  has 
retained  authority  to  permit  under  40 
CFR  52.21  all  sources  that  constructed 
prior  to  the  September  2. 1986  approval 
of  the  Colorado  PSD  program.  This 
♦correction  is  needed  because  the 
Colorado  PSD  regulation  only  allows 
Colorado  to  issue  permits  for  sources 
that  apply  for  a  permit  after  EPA 
approval  of  the  Colorado  PSD  program. 
Neither  EPA  nor  Colorado  intended  to 
create  any  gaps  in  the  PSD  program 
through  EPA  approval  of  the  Colorado 
regulation. 

DATE:  This  action  will  be  effective  ^ 

immediately  on  June  15. 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dale  Wells.  Air  Programs  Branch. 
Environmental  Protection  Agency,  One 
Denver  Place,  Suite  500,  999  18th  Street. 
Denver.  Colorado  80202-2405.  (303)  293- 
1773. 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Ozone.  Sulfur 
oxides.  Nitrogen  dioxide,  Lead. 
Particulate  matter.  Carl)on  monoxide, 
and  tiydrocarbons.  Incorporation  by 
reference. 

Cited  Junes.  1967. 
lames  |.  Scherer, 
Regional  Administralar. 

PART  52— I  AMENDED) 

Part  52.  Chapter  \,  Title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

^^Subpart  G— Colorado 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7M2. 

2.  Section  52..343  is  amended  by 


adding  paragraph  (a)(10]  to  read  as 

follows: 

§  52.343  Significant  dptenoration  of  air 
quality. 


•         • 


(a)  •   *   • 

(10)  Sources  that  received  permits 
frtim  EPA  or  constructed  prior  to 
September  2,  1986. 


•  • 
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DEPARTMENT  OF  HLALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

42  CFR  Parts  405,  409  and  442 

IBERC-258-FI  ^ 

Medicare  and  Medicaid  Programs; 
Benefit  Period  Determinations,  Drug 
Regimen  Reviews  and  Other  Technical 
Changes 

agency:  Health  Care  Financing 
Admmistrafion  (HCFA).  HHS. 

ACTION:  Final  rule. 

SUMMARY:  Under  the  Hospital  Insurance 
Program  (Medicare — Part  A),  payment 
for  covered  inpatient  hospital  and 
skilled  nursing  facility  (SNF)  services  is 
available  for  a  limited  number  of  days 
during  each  benefit  period  or  "spell  of 
illness."  Current  Medicare  regulations 
reflect  the  statutory  provision  under 
section  1861(a)  of  the  Social  Security 
Act  (Act)  that  a  beneficiary's  benefit 
period  begins  on  the  day  he  or  she  is 
furnished  inpatient  hospital  or  SNF 
services  and  ends  when  he  or  she  has 
not  been  "an  inpatient  of  a  hospital  nor 
an  inpatient  of  a  skilled  nursing  facility" 
(as  defined  under  sections  1861(e)(1)  and 
(j)(l)  of  the  Act,  respectively)  for  60 
consecutive  days. 

These  final  regulations:  (1)  Specify 
that  a  benePiciary  is  an  "inpatient"  of  a 
SNF  and  is  therefore  prolonging  a  spell 
of  illness  in  a  SNF"  only  if  the  care 
received  by  the  beneficiary  meets 
skilled  level  of  care  conditions  and  (2) 
establish  certain  presumptions  which 
Medicare  intermediaries  may  use  in 
determining  whether  skilled  level  of 
care  conditions  have  been  met  during  a 
SNF  stay. 

These  regulations  also  provide  that  a 
pharmacist  must  perform  drug  regimen 
reviews  in  intermediate  care  facilities 
(ICFs).  In  addition  §  405.702  of  the 
regulations  is  amended  to  remove 
certain  cross-references  that  are  now 
outdated  and  unnecessary. 


EFFECTIVE  DATE:  These  regulations  are 

effective  July  TS.  1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  lloyur  (Uunciit  I'eriod 
Determinations  and  Drug  Regimen 
Reviews)  (301)  594-9446. 

Luisa  Iglesias  (Other  Technical 
Changes)  (202)  245-0838. 

SUPPLEMENTARY  INFORMATION: 
I.  Benefit  Period  Dt'lcrminrttions 
A.  Statutory  Background 

Under  the  Hospital  Insurance  Program 
(Medicare — Part  A),  payment  for 
covered  inpatient  hospital  and  SNF 
services  is  available  for  a  limited 
number  of  days  during  each  "spell  of 
illness"  or  benefit  period.  (Payment  is 
subject  to  applicable  deductible  and 
coinsurance  amounts  as  set  forth  in 
section  1813(a)  of  the  Social  Security 
Act  (Act).)  Once  a  beneficiary  has 
exhausted  that  allotted  number  of  days 
(up  to  150  days  for  inpatient  hospital 
care,  if  the  60  lifetime  reserve  days  are 
used,  and  100  days  for  SNF  care),  no 
further  Part  A  program  payment  is 
available  for  those  services  until  the 
beneficiary  ends  that  benefit  period  and 
begins  a  new  one  (section  1812(a)  of  the 
Act). 

Under  section  1861(a)(1)  of  the  Act,  a 
beneficiary's  "spell  of  illness"  begins  on 
the  day  he  or  she  is  furnished  inpatient 
hospital  or  SNF"  services  and,  under 
section  1861(a)(2)  of  the  Act.  ends  when 
he  or  she  has  not  been  an  inpatient  of  a 
hospital  or  SNF  for  60  consecutive  days. 
The  law  does  not  limit  the  number  of 
benefit  periods  an  individual  may  have, 
provided  each  prior  period  has  ended. 

The  material  following  section 
1801(j)(15)  of  the  Act  specifies  that  for 
purposes  of  determining  when  a  benefit 
period  ends  under  section  1861(a)(2).  a 
SNF  is  defined  by  section  1861(j)(l)  of 
the  Act.  This  latter  provision  defines  a 
SNF  as  a  facility  that — "Is  primarily 
engaged  in  providing  to  inpatients: 

(A)  Skilled  nursing  care  and  related 
services  for  patients  who  require 
medical  or  nursing  care;  or 

(0)  Rehabilitation  services  for  the 
rehabilitation  of  injured,  disabled,  or 
sick  persons." 

Also,  the  material  following  section 
1861(p)(9)  of  the  Act  specifies  that  for 
purposes  of  section  1861(a)(2),  a  hospital 
is  any  institution  which  meets  the 
requirements  of  section  1861(e)(1)  of  the 
Act.  Basically,  that  latter  provision 
defines  a  hospital  as  an  institution 
primarily  engaged  in  providing  to 
inpatients  diagnostic  and  therapeutic 
services,  or  rehabilitation  services. 

Therefore,  under  the  law.  the 
application  of  the  terms  "SNF"  and 
"hospital "  for  purposes  of  ending  a 


benefit  period  is  not  limited  to  facilities 
which  participate  in  Medicare  or  to 
those  that  are  fully  qualified  to 
participate,  but  have  chosen  not  to 
participate.  Any  facility  meeting  the 
broad  definition  of  hospital  or  SNF  is 
considered  a  hospital  or  SNF.  as 
appropriate,  in  relation  to  a  benefit 
period. 

B.  Program  Experience 

In  1967.  we  developed  criteria  to  be 
used  to  assess  whether  a  facility  meets 
the  definition  of  a  SNF  under  section 
1861(j)(l)  of  the  Act.  and.  therefore, 
would  be  of  a  type  in  which  a  continued 
stay  would  prolong  a  beneficiary's 
benefit  period.  These  criteria  were 
published  in  section  3412  of  the 
Medicare  "State  Operations  Manual" 
and  in  the  Federal  Register  as  a  Notice 
of  HCFA  Ruling  (1 ICFA  8.3-2)  December 
3. 1982  (47  FR  54551).  In  response  to  a 
court  decision  {Kron  v.  Heckler.  Civil 
Action  Number  90-1332  (E.D.  Louisiana. 
October  17. 1983)).  the  criteria  for 
benefit  period  determinations  were 
amended  to  exclude  facilities  licensed 
or  certified  solely  as  ICF's  from  status  as 
SNFs  under  section  1861  (j)(l)  of  the  Act. 
The  amended  criteria  for  benefit  period 
determinations  were  published  in  HCFA 
Ruling  83-3  (March  22.  1984.  49  FR 
10710). 

The  Medicare  program  has 
continually  maintained  that  it  is  the  type 
of  facility  in  which  a  beneficiary  resides 
rather  than  the  care  he  or  she  receives 
that  determines  whether  or  not  a  benefit 
period  has  ended.  This  has  meant  that  if 
a  beneficiary  was  in  a  hospital  meeting 
the  section  1861(e)(1)  definition  or  in  an 
SNF  meeting  the  section  1861(j)(l) 
definition,  the  beneficiary  was 
considered  an  "inpatient"  of  those 
facilities  for  purposes  of  benefit  period 
determinations,  regardless  of  the  level  of 
care  actually  received  by  the 
beneficiary. 

Some  Federal  district  courts  have 
supported  this  view.  See  Stoner  v. 
Califano.  458  F.  Supp.  781  (E.D.  Mich. 
1978)  and  Brown  v.  Richardson.  367  F. 
Supp.  377  (W.D.  Pa.  1973).  However,  four 
F'ederal  circuit  courts  have  concluded 
that  the  type  of  care  provided  to  the 
beneficiary  in  a  SNF  should  affect  the 
ending  of  benefit  periods. 

In  general,  the  latter  decisions  have 
concluded  that,  contrary  to  current 
Medicare  policy,  a  beneficiary  can  be  an 
"inpatient "  of  a  SNF  for  purposes  of 
benefit  period  determinations  only  if  the 
beneficiary  is  receiving  skilled  care. 

Based  on  these  decisions,  a  patient 
residing  in  a  SNF  but  not  receiving 
skilled  care  would  be  subject  to 
different  benefit  period  determinations 
than  before.  Before  the  decisions,  the 


patient's  presence  in  the  SNF  would 
have  continued  his  or  her  benefit  period 
so  that,  while  no  new  deductible  would 
be  required  upon  admission  to  a 
hospital,  the  patient  would  increasingly 
risk  being  liable  upon  readmission  for 
the  coinsurance  associated  with  the  61st 
to  the  90th  day  and  the  91st  to  150th  day 
in  a  single  benefit  period.  After  the  150th 
day  of  hospital  care,  the  patient's 
eligibility  for  Medicare  hospital 
payments  would  end  and  could  not  be 
renewed  if  the  patient  remained  a 
resident  of  the  SNF  after  discharge  from 
the  hospital.  Based  on  the  decisions,  a 
patient  residing  in  a  SNF  but  not 
receiving  skilled  care  could  begin  new 
benefit  periods  and,  as  a  result  be 
subject  to  paying  a  new  inpatient 
deductible  as  well  as  having  the 
advantage  of  a  renewed  benefit  period 
and  reduced  exposure  to  the  risk  of 
incurring  coinsurance  costs. 

C.  Proposed  Rule 

In  view  of  these  court  decisions,  we 
implemented  revised  procedures  for 
making  benefit  determinations  in  the 
States  and  Federal  jurisdictions  under 
the  courts'  jurisdictions.  We  also  began 
to  prepare  the  proposed  rule  which  we 
published  in  the  Federal  Register  on 
May  16. 1986  (51  FR  17997)  with  respect 
to  benefit  period  determinations,  which 
would  provide  for  nationwide 
implementation  of  these  principles.  We 
also  included  an  unrelated  change 
concerning  drug  regimen  reviews  and 
other  technical  changes.  (See  sections  11. 
and  III.  for  proposals  regarding  drug 
regimen  reviews  and  other  technical 
changes.) 

1.  Skilled  Level  of  Care  Requirement 

(The  proposed  regulations  would  not 
affect  the  current  definitions  of 
"hospital"  as  used  in  section  18Gl(e)(l) 
and  "SNF"  as  used  in  section  1861(j)(l). 
HCFA  Rulings  83-2  and  83-3  would 
remain  in  effect.) 

We  proposed  to  amend  §  409.60  of  the 
regulations  to  specify  that  lor  purposes 
of  ending  a  benefit  period,  a  beneficiary 
is  an  "inpatient"  of  a  S.NF  only  if  the 
beneficiarj'  is  receiving  skilled  nursing 
care,  that  is.  if  the  beneficiary's  care  in 
the  SNF  meets  the  skilled  level  of  care 
requirements  contained  in  §  409.31(b)(1) 
and  (3)  of  current  regulations.  Section 
409i31(b)(l)  provides  that  the  beneficiarj- 
must  require  skilled  services  on  a  daily 
basis  and  §  409.31(b)(3)  provides  that 
the  daily  skilled  services  must  be  ones 
that,  as  a  practical  matter,  can  only  be 
provided  in  a  SNF  on  an  inpatient  basis. 
This  means  that  a  beneficiary  is  an 
"inpatient"  of  a  SNF  only  if  the 
beneficiary  receives  skilled  nursing  or 


rehabilitation  services  (already  defined 
in  regulations  at  § 409.31(a),  and  further 
delineated  in  §§  409.32  and  409.33)  that 
he  or  she  requires  on  a  daily  basis 
(§  409.34)  and  that,  as  a  practical  matter, 
can  only  be  provided  on  an  inpatient 
basis  (§409.35). 

2.  Presumptions  in  Applying  the  Level  of 
Care  Requirements 

a.  General 

We  proposed  to  use  seven 
presumptions  to  aid  in  administering  the 
proposal  that  a  l)eneficiary  can  be 
considered  an  "inpatient"  of  a  SNF  only 
if  he  or  she  is  receiving  a  skilled  level  of 
care.  Those  seven  presumptions  were 
intended  to  cover  every  situation 
concerning  a  beneficiary's  prior  stay  in 
a  SNF".  so  that  in  all  cases,  the 
presumptions  can  serve  to  characterize 
(at  least  initially)  the  level  of  care  status 
of  a  prior  SNF  stay. 

Four  of  the  presumptions  are  based  on 
prior  claims  determinations  that,  if 
correct,  are  a  good  characterization  of 
whether  skilled  care  was  provided. 
Three  of  the  presumptions  are  based  on 
prior  claims  determinations  that  may  be 
subject  to  differing  interpretations. 

We  decided  to  use  these  presumptions 
for  several  reasons.  A  major  reason  was 
administrative  efficiency.  All  these 
presumptions  make  use  of  previous 
Medicare  and  Medicaid  claims 
determinations  relating  to  the  issue.  Use 
of  presumptions  prevents  duplication  of 
effort  in  many  cases.  Also,  we  do  not 
believe  that  a  beneficiary  should  benefit 
from  two  different  characterizations  of 
"the  same  SNF  stay  for  payment 
purposes.  For  example,  if  a  Medicare  or 
Medicaid  payment  was  made  for  a  prior 
SNF  stay  and  was  not  challenged  by  the 
patient,  we  believe  that  determination 
should  also  be  used  as  the  basis  for 
characterizing  the  stay  for  benefit  period 
purposes. 

It  should  be  noted  that  the  use  of 
these  presumptions  does  not  result  in 
determinations  about  whether  inpatient 
hospital  or  SNF  care  i«  covered  for 
purposes  of  Medicare  payment.  The 
presumptions  are  used  exclusively  to 
assist  Medicare  intermediaries  in 
determining  whether  a  patient  who  has 
been  in  an  SNF  begins  a  new  benefit 
period  upon  admission  to  a  hospital  or 
remains  in  the  same  benefit  period. 
Determinations  about  payment  for  the 
care  in  the  SNF  are  made  separately  by 
the  intermediary  (when  a  claim  is 
submitted)  or  by  a  State's  Medicaid 
program. 
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h.  Presumptions  entirely  based  upon  the 
in  curacy  of  prior  claims 
determinations 

These  four  presumptions  set  forth  in 
the  proposed  rule  are  bused  on  prior 
claims  payment  determinations  that,  if 
correct,  are  a  good  characterization  of 
whether  skilled  care  was  or  was  not 
provided.  As  stated  in  the  proposal,  the 
benefit  period  determinations  resulting 
from  these  presumptions  can  only  be 
changed  if  the  beneficiary  successfully 
appeals  the  prior  claims  determination 
upon  which  the  presumption  is  based  or 
if  the  payer  properly  reverses  its  earlier 
di.'termination.  The  four  presumptions 
are  that — 

(1)  A  beneficiary's  care  in  an  SNF  met 
the  skilled  level  of  care  requirements  if 
Medicare  or  Medicaid  made  SNF  benefit 
payments  for  thai  care  (but  not  under 
Medicare  limitation  of  liability  rules  at 

§  405.330(a),  under  Medicare  grace  day 
rules  at  §  405.330(b).  or  under  any  State 
Medicaid  rules  providing  for  SNF 
payment  for  administratively  necessary 
days  (ANDs)  not  meeting  the  skilled 
level  of  care  requirements); 

(2)  A  beneficiary's  care  in  an  SNF  will 
be  considered  to  be  an  skilled  level  of 
c.ire  if  an  SNF  claim  was  paid  under 
section  1879(e)  of  the  Act; 

(3)  A  beneficiary's  care  in  an  SNF  did 
not  meet  the  skilled  level  of  care 
requirements  if  Medicare  payment  was 
made  for  the  SNF  care  under  the 
limitation  of  liability  rules  at 

§  405.330(a)  or  the  grace  day  rules  at 
§  405.330(b):  and 

(4)  A  beneficiary's  care  in  an  SNF  did 
not  meet  the  skilled  level  of  care 
requirements  if  a  Medicaid  SNF  claim 
was  denied  on  the  grounds  that  the  care 
was  not  at  the  SNF  level  of  care  (even  if 
paid  under  any  State  Medicaid  rules 
which  provide  for  payment  for  ANDs 
not  meeting  the  skilled  level  of  care 
requirements). 

Each  of  these  presumptions  is 
triggered  by  virtue  of  there  having  been 
a  prior  Medicare  or  Medicaid  payment 
decision  which  required  a  level-of-care 
finding. 

(    Other  presumptions 

We  proposed  to  use  three 
presumptions  that  can  be  challenged  by 
the  beneficiary  because  the  prior  claims 
determination  may  be  subject  to  another 
interpretation  with  respect  to  the  current 
benefit  period  determination.  We 
proposed  to  presume  that — 

(5)  A  beneficiary's  care  in  a  SNF 
meets  the  skilled  level  of  care 
riiquirements  if  a  Medicare  or  Medicaid 
claim  for  the  SNF  care  was  denied  on 
other  than  level  of  care  grounds  (for 
example,  denied  because  the  three  day 


prior  hospital  stay  requirement  was  not 
met): 

(6)  A  beneficiary's  care  in  a  SNF  did 
not  meet  the  skilled  level  of  care 
requirements  if  a  Medicare  SNF  claim 
was  denied  on  level  of  care  grounds  and 
payment  was  not  made  under  limitation 
of  liability  or  grace  day  rules  at 

§  405.330;  and 

(7)  A  beneficiary's  care  in  a  SiNF 
(including  a  nonparticipating  SNF)  did 
not  meet  the  skilled  level  of  care 
requirements  if  no  Medicare  or 
Medicaid  SNF  claim  was  submitted  for 
the  SNF  stay. 

Beneficiaries  would  be  notified  that 
they  could  present  documentation  (for 
example,  medical  records  and 
statements  of  physicians  and  nurses 
regarding  the  services  needed  and 
received)  to  challenge  the  presumption. 

As  set  forth  in  the  proposed  rule, 
when  these  presumptions  are 
applicable.  Medicare  beneficiaries 
would  (in  the  context  of  the  initial 
Medicare  determination  of  the  current 
claim)  be  advised  of  their  opportunity  to 
rebut  the  presumptions  regarding  any 
prior  SNF  slays.  These  appeals 
opportunities  would  exist  in  the  context 
of  appealing  determinations,  made 
under  Title  42,  Part  405,  Subpart  G,  for 
the  current  claim  (that  is,  the  claim  for 
which  looking  back  at  the  status  of  the 
prior  SNF  stay  can  affect  the 
beneficiary's  benefit  period  status).  In 
connection  with  the  appeals 
opportunities  set  forth,  we  also 
proposed  to  amend  §  405.704(b)(10)  to 
make  clear  that  initial  determinations 
also  include  determinations  made  under 
the  presumptions  established  under 
proposed  S  409  60(c)(2). 

d.  Prior  stay  determinations — one 
finding  only 

Our  proposal  provided  that  the 
Medicare  program  would  recognize  only 
one  level  of  care  status  finding  (made 
under  the  Mediare  or  Medicaid 
programs)  for  any  given  day  of  care  in  a 
SNF:  that  is,  that  a  day  should  not.  for 
example,  be  considered  as  covered  for 
one  purpose  and  paid  for  under 
Medicare  and  then  later  considered  as 
non-covered  for  purposes  of  establishing 
a  new  benefit  period.  This  would  apply 
only  to  days  of  care  to  which  a  prior 
claims  determination  specifically 
applies,  not  to  days  before  or  after  the 
period  for  which  the  determination  was 
made, 

e.  Effective  date 

We  proposed  that  the  regulations 
changes  set  forth  in  section  I.C.  above 
would  be  applied  only  to  those  claims 
for  which  determinations  have  not  yet 
become  final;  that  is,  no  longer  subject 


to  appe.d  (under  I'art  405,  Subpart  G),  on 
or  after  the  effective  date  of  the  final 
rule. 

II.  Drug  Regimen  Reviews  ,, 

A.  Background 

The  Medicare  SNF  regulations 
(5  405.1127(a)),  and  the  Medicaid  SNF 
regulations  (§  442.202(c))  by  reference  to 
Part  405.  Subpart  K,  require  that  a 
pharmacist  perform  a  monthly  drug 
regimen  review  on  each  patient  in  the 
SNF.  However,  under  Medicaid 
regulations  located  at  42  CFR  442.336(a), 
in  ICFs.  these  monthly  reviews  must  be 
performed  by  a  registered  nurse.  This 
presents  a  problem  for  some  facilities 
dually  certified  as  both  a  SNF  and  an 
ICF.  A  dually  certified  facility  might  find 
it  administratively  more  efficient  to 
designate  either  a  pharmacist  or  a 
registered  nurse  to  conduct  reviews  for 
all  its  patients  regardleess  of  the  level  of 
care. 

B.  Proposal 

In  recognition  of  this  situation  and  in 
order  to  provide  flexibility  for  SNFs  and 
ICFs.  we  proposed  in  our  May  16  rule  to 
modify  §§  405.1127(a)  and  442.336(a)  of 
the  regulations  to  permit  either  a 
pharmacist  or  a  registered  nurse  to 
conduct  these  reviews  at  the  option  of 
the  facility 

III.  Technical  Changes 

We  also  proposed  to  make  technical 
changes  to  42  CFR  405.702  (as  a  result  of 
other  amendments  to  regulations)  to 
remove  two  cross-references  in  that 
section 

On  September  1. 1983,  we  published  in 
the  Federal  Register  a  final  rule  with 
comment  period  that  revised  §  405.401(c) 
of  the  regulations  (48  FR  39809).  The  old 
paragraph  (c)  dealt  with  intermediaries 
in  general,  but  the  current  paragraph  (c) 
as  amended  by  the  rule  (and  on 
September  30, 1986  (41  FR  34790) 
recodified  as  §  413.1  (c))  now  deals  with 
outpatient  maintenance  dialysis  and 
related  services.  Therefore,  in  the  first 
sentence  of  S  405.702,  we  proposed  to 
remove,  as  outdated  and  unnecessary, 
the  parenthetical  reference  "(see 
§  405.401(c))".  Also,  as  a  result  of 
regulations  published  on  April  4,  1980 
(45  FR  22935).  certain  sections  of 
regulations  formerly  appearing  in  Title 
42  under  Part  405  were  redesignated  as 
Part  489.  For  the  same  reasons  as  above, 
we  proposed  to  amend  the  second 
sentence  of  §  405.702  to  remove  the 
parenthetical  "(see  §  405.605)". 
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IV.  ConuaentB 

A.  Benefit  Period  Determinations 

We  received  a  variety  of  comments  on 
the  proposed  rule,  primarily  from  groups 
which  represent  beneficiaries  and 
providers,  and  comments  from  an 
organization  that  represents 
intermediaries.  Two  of  the  nursing  home 
organizations  and  a  group  representing 
beneficiaries  supported  the  use  of 
presumptions  but  made  comments  about 
them  and  noted  that  we  would  need  to 
reexamine  them  in  the  light  of 
experienfie  to  assure  that  they  are 
operating  as  anticipated.  The  comments 
and  responses  to  those  comments  are  as 
follows: 

1.  Presumption  1 

Comment:  We  have  learned  that,  as  a 
practical  matter,  there  are  some  cases  in 
which  the  same  SNF  stay  may  be 
subjected  to  conflicting  Medicare  and 
Medicaid  claims  determinations.  For 
example,  a  SNF  stay  may  be  denied  by  a 
Medicare  intermediary  as  not  meeting 
the  skilled  levels  of  care  requirements 
and  subsequently  billed  to  the  Medicaid 
agency  and  paid  as  covered  skilled 
nursing  care. 

Response:  In  such  cases  we  believe 
that  the  difference  in  the  determinations 
must  be  resolved  on  the  side  of  the 
Medicare  intermediary.  Accordingly,  we 
have  amended  the  language  of 
presumption  1  (contained  at 
§  409.60(c)(l)(i))  to  indicate  that,  in  such 
cases,  presumption  6  (contained  at 
§  409.eO(c)(2)(ii)),  relating  to  SNF  claims 
denied  by  Medicare  as  not  meeting  the 
skilled  care  criteria,  should  be  applied 

2.  Presumption  2 

Comment:  One  commenter  asserted 
that  the  presumption  contained  in  42 
CFR  409.60(c)(l)(ii)  is  inappropriate 
because  it  violates  the  intent  of  Kron  v. 
Heckler.  The  presumption  is  that  a 
patient  required  and  received  skilled 
care  when  his  or  her  claim  was  paid 
pursuant  to  section  1879(e). 

Response:  We  believe  that  the 
commenter  misunderstood  the 
presumption.  Section  1879(e)  of  the  Act 
provides  that  payment  may  be  made  in 
cases  where  a  patient  who  required 
covered  care  was  erroneously 
transferred  from  a  bed  in  a  participating 
facility  (that  is,  a  facility  certified  as  a 
SNF)  to  a  noncertified  bed  in  the  same 
facility  (that  i».  a  bed  in  a  "distinct  part" 
not  certified  as  a  SNF)  as  a  result  of  an 
error  made  by  an  intermediary, 
utilization  review  committee,  or  peer 
re"'  w  organization.  The  effect  of  our 
presumption  is  to  recognize  that  such 
paj.'menls.  which  are  only  made  when  it 
is  demonstrated  upon  appeal  that  skilled 


care  was  needed  and  given,  create  a 
presumption  that  the  patient  received 
skilled  care.  In  our  expianaton,' 
preamble  material,  we  noted  that  this 
presumption  works  only  in  facilities 
which  are  S.NFs  with  noncertified  beds, 
not  facilities  which  are  distinct-part 
ICFs.  We  pointed  out  that  Kron  v. 
Heckler  had  led  us  to  establish  a  test  for 
benefit  period  purposes  that  excludes 
such  facilities  from  being  considered 
SNFs  and,  by  implication,  its  inpatients 
from  being  inpatients  of  a  SNF.  The 
commenter  apparently  believes  that  the 
new  distinction  we  are  making  in  this 
regulation  pursuant  to  Mayburg  v. 
Heckler  and  other  cases  should  extend 
to  all  settings  so  that  a  patient's  level  of 
care  would  determine  his  or  her  spell  of 
illness  status  regardless  of  the 
institutional  setting.  This  is  not  the  case. 
All  of  these  presumptions  relate  to  the 
class  of  patients  who  are  actually  in 
SNFs.  They  are  not  to  be  applied  to 
patients  who  are  not  in  SNTs  because 
they  clearly  are  ending  a  spell  of  illness 
by  virtue  of  their  indisputable  physical 
location, 

3.  Presumption  3 

Comment  One  commenter  challenged 
the  presumption  in  42  CFR 
409.60(c)(l)(iii).  This  presumption  is  that 
care  will  be  presumed  not  to  be  skilled  if 
a  SNF  claim  has  been  paid  under  section 
1879  of  the  law,  the  waiver  of  liability 
provision  (§  405.330).  The  commenter's 
contention  is  that  Medicare  claims 
determinations  are  so  often  incorrect 
that  they  cannot  be  relied  upon  to  serve 
as  the  basis  of  presumptions. 

Response:  We  do  not  agree  with  the 
commenter.  Although  reference  was 
made  in  the  comment  to  various  articles 
challenging  the  consistency  of  claims 
determinations  by  intermediary  staff 
relating  to  skilled  nursing  facility  care. 
HCFA  has  never  accepted  these 
conclusions.  Moreover,  to  accept  this 
view  is  inconsistent  with  the  basic 
operation  of  the  statute,  which  assumes 
that  final  determinations  relating  to 
coverage  will  be  made  and  will  be 
assumed  to  be  correct  unless  ^ere  is  an 
appeal  and  a  reversal  of  the 
determination.  While  it  is  trne  that 
claims  determinations  do  require  the 
application  of  medical  judgment  to 
individual  cases  and  th^  medical 
opinions  may  vary,  it  is  also  true,  as  the 
commenter  implies,  that  one  result  is  the 
pajTnent  of  some  claims  which  another 
medical  reviewer  may  have  denied.  We 
believe  that  the  existing  appeals  process 
is  the  appropriate  mechanism  for 
challenging  a  claims  determination  and 
that,  once  a  determination  becomes 
final,  it  is  appropriate  to  rely  upon  its 


accuracy  to  provide  the  basis  for  a 
presumption. 

4.  Presumption  5 

Comment:  Two  commenters 
challenged  the  presumption  at  42  CFR 
409.60(c)(2)(i).  This  was  the  presumption 
that  a  patient  received  skilled  care  if  a 
denial  were  made  on  technical  (e.g.,  the 
patient  did  not  have  a  necessary  3-day 
hospital  qualifying  stay)  rather  than 
medical  grounds.  The  commenter 
challenged  this  presumption  on  the 
followmg  bases.  First,  intermediaries 
tend  to  review  claims  first  for 
compliance  with  technical  requirements 
and.  if  a  denial  is  made  for  a  technial 
reason,  do  not  examine  the  claim  further 
to  make  medical  judgments.  Second, 
that  patients  may  frequently  enter  SNFs 
for  skilled  care  or  unskilled  care  when 
there  is  no  Medicare  or  Medicaid 
coverage  and  this  presumption  would 
cause  them  to  extend  their  spells  of 
illness.  Finally,  intermediaries  might 
manipulate  denial  patterns  so  that 
technical,  rather  than  medical,  denials 
were  made  as  a  means  of  reducing 
Medicare  expenditures. 

Response:  We  disagree  with  the 
commenters.  On  the  first  issue,  we 
would  note  that  this  is  a  presumption 
open  to  challenge  and  the  patient  is  ?o 
advised  when  he  or  she  receives  the 
claims  determination.  Thus,  to  the 
extent  that  the  presumption  is 
inaccurate,  patients  may  challenge  and 
rebut  it,  thus  suffering  no  harm.  In 
addition,  we  would  note  that  we 
designed  this  presumption  so  that  it 
would  work  to  the  advantage  of  most 
beneficiaries.  "Hiat  is,  few  patients  use 
large  numbers  of  hospital  days  and  the 
vast  majority  of  patients  benefit  by 
remaining  in  the  same  benefit  period 
because  they  do  not  become  liable  for 
payment  of  a  new  deductible.  Thus,  this 
presumption  often  benefits  a  patient. 
Finally,  we  would  not  expect  our 
intermediaries  to  make  determinations 
in  the  manner  suggested  and  would 
certainly  not  order  them  to  do  so.  For 
these  reasons,  we  believe  the 
presumption  should  remain  as  proposed, 

5.  Presumption  7 

Comment:  One  commenter  suggested 
that  the  presumption  at  42  CFR 
409.60(c)(2)(iii)  be  omitted.  This 
presumption  is  that  skilled  care  was  not 
rendered  if  no  Medicare  or  Medicaid 
claim  was  submitted  for  the  care.  The 
commenter  argued  that  this  presumption 
could  disadvantage  private  pay  patients 
or  patients  of  nursing  homes  that  do  not 
participate  in  the  Medicare  program. 
The  commenter  also  suggested  that  it  is 
difficult  to  obtain  "no  payment"  bills 
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from  nursing  homes  (such  bills  generate 
denials  that  trigger  other  presumptions). 
Fnaliy,  the  commenter  noted  that 
nursing  homes  which  do  not  bill  because 
thejt  believe  skilled  care  was  not 
renubred  may  be  mistaken  so  that  the 
faililre  to  bill  cannot  be  considered  a 
reliable  indicator  that  unskilled  care 
was  rendered. 

Response:  We  acknowledge  that  the 
factors  cited  by  the  commenter  could 
lead  to  the  need  to  challenge  this 
presumption  and  it  is  for  that  reason 
that  we  have  made  it  open  to  dispute  by 
the  beneficiary.  We  would  note  that  the 
fact  that  a  patient  has  remained  in  a 
nursing  home  for  some  time  without 
either  being  discharged  or  being 
reinstitutionalized  indicates  a  stable 
condition  is  probable  and  custodial 
(rather  than  skilled)  care  is  likely  to  be 
received.  If  this  is  not  the  case,  the 
patient  may  challenge  the  presumption 
so  that  payment  may  be  made.  Thus,  we 
do  not  believe  that  this  presumption 
should  be  eliminated  or  reversed. 

6.  Christian  Science  Sanitoria 

Comment:  One  commenter  noted  that 
the  proposed  rule  did  not  mention 
Christian  Science  sanitoria.  which  may 
provide  covered  hospital  or  SNF  care 
under  current  law.  It  was  suggested  that 
this  set  of  presumptions  be  made 
applicable  to  patients  in  these 
s.matoriums. 

Response:  We  agree.  We  will  amend 
tlie  language  of  the  regulation  to  make 
reference  to  skilled  nursing  care 
furnished  by  a  SNF  described  in  section 
1861(y)ofthe  Act. 

7.  Presumption — Challenges 

Comment:  One  commenter  maintained 
that  these  presumptions  will  almost 
never  be  challenged  by  beneficiaries, 
citing  the  fact  that  very  few  Medicare 
determinations  are  currently  appealed. 

Response:  We  do  not  agree.  There  is 
no  need  for  a  patient  to  appeal  a 
determination  if  there  is  no  prospect  of 
liability  for  the  cost  of  care;  however,  in 
the  instances  involved  here,  the  only 
patients  who  may  be  disadvantaged  are 
the  patients  who  may  face  the  prospect 
of  paying  coinsurance  for  hospital  care 
or  paying  a  new  inpatient  hospital 
deductible  or  exhausting  hospital  or 
SNF  benefits  under  a  benefit  period. 
These  patients  will  learn  of  their 
impending  liability  in  a  timely  manner. 
As  a  result,  we  believe  that  patients  will 
have  the  necessary  incentive  to  initiate 
appeals  in  cases  where  they  believe  that 
the  claims  determinations  have  not  been 
correct. 

Comment:  One  commenter 
recommended  that  all  the  presumptions 
be  subject  to  challenge  directly  and 


objected  to  the  fact  that  the 
presumptions  in  42  CFR  409.60(c)(1)  may 
only  be  altered  when  the  claims 
determination  upon  which  they  are 
based  is  appealed  and  rever9ed. 
Another  commenter  recommended  that 
we  direct  intermediaries  to  reopen  and 
reexamine  automatically  those  prior 
determinations  upon  which  these 
presumptions  are  based. 

Response:  We  do  not  agree.  As  we 
have  noted  elsewhere  in  this  preamble, 
we  believe  that  the  statutory  appeals 
mechanism  for  Medicare  claims  is 
adequate  and  that  it  is  appropriate  to 
ri.'iy  upon  Hnal  claims  determinations  in 
making  presumptions  about  current 
claims.  Whenever  a  claims 
determination  is  made,  a  beneficiary  is 
notified  and  informed  of  the  option  to 
appeal.  We  do  not  believe  that  it  is 
appropriate  to  set  up  what  amounts  to  a 
second  appeals  process  to  be  invoked  in 
cases  where  a  patient  subsequently 
decides  that  there  may  be  a  financial 
advantage  in  appealing  a  prior  claim. 

8.  General 

Comment:  One  commenter  noted  that 
it  is  unfair  to  base  a  presumption  about 
the  care  rendered  during  the  60  days 
prior  to  a  hospital  admission  on  a  claims 
determination  that  may  have  occurred 
during  a  prior  period. 

Response:  We  intend  to  base  the 
presumptions  only  on  claims 
determinations  that  apply  to  the  60-day 
period  immediately  preceeding  a 
hospital  admission.  We  will  only  permit 
presumptions  to  be  based  on 
determinations  that  relate  to  the  days  of 
inpatient  care  in  question.  Where  there 
is  no  claims  determination,  the 
presumption  in  42  CFR  409.RO(c)(2)(iii) 
would  be  applied, 

9.  Retroactivity 

Comment:  One  commenter 
recommended  that  the  regulations  be 
made  retroactive  to  the  date  when  these 
procedures  were  implemented  in  some 
parts  of  the  country  as  a  result  of 
litigation;  that  is,  January  1, 1985. 

Response:  We  believe  that 
prospective  implementation  of  these 
rules  is  an  appropriate  resolution  of  the 
issue.  A  retroactive  effective  date  would 
pose  extraordinary  administrative 
problems  for  the  program.  In  addition, 
such  an  action  would  disadvantage  all 
those  beneficiaries  who  would  have 
begun  new  benefit  periods  under  the 
new  procedures  and  would  therefore  be 
liable  for  paying  Medicare  deductible 
amounts  for  which  they  were  not  liable 
under  existing  procedures. 


10.  Presumptions — Linkage  With 
Medicaid 

Comment:  One  commenter  suggested 
that  the  linkage  with  Medicaid  claims 
determinations  is  inappropriate  both 
because  of  the  administrative  burden  of 
establishing  the  necessary  relationships 
and  because  Medicaid  coverage 
requirements  for  SNF  care  arc  different 
from  Medicare  requirements. 

Response:  We  do  not  agree.  Linkage 
between  the  Medicare  and  Medicaid 
programs  has  always  been 
advantageous  to  both  programs  and  we 
believe  it  should  be  encouraged.  We 
would  also  note  that  Medicare  and 
Medicaid  SNF  coverage  requirements 
are  intended  to  be  the  same.  The  clear 
meaning  of  the  Senate  Finance 
Committee  Report  that  accompanied  the 
Social  Security  Amendments  of  1972 
was  that  both  programs  should  have  the 
S'ime  SNF  level  of  care  standards.  To 
the  extent  that  there  are  variations 
between  the  programs,  we  hope  that 
these  regulations  will  help  remove  them. 

Comment:  We  have  learned  that  in  at 
least  one  State  (New  York),  the 
Medicaid  program  is  required  by  law  to 
continue  payment  to  SNFs  in  cases 
where  the  patient  no  longer  requires  a 
S.MF  level  of  care.  Payment  is  continued 
at  a  lower  rate.  We  have  been  asked  to 
explain  how  these  Medicaid  payments 
would  relate  to  the  presumptions  we 
have  established  that  rely  on  Medicaid 
payment  determinations. 

Response:  TYte  payment  presumptions 
rrlate  exclusively  to  payment  to  SNFs 
for  SNF  care.  In  a  case  where  a  SNF 
was  being  paid  for  a  lower  level  of  care 
there  would  be  no  presumption  that 
skilled  care  was  rendered.  In  such  cases, 
we  would  expect  the  intermediary  to 
base  its  determinations  on  the  actual 
level  of  care  needed  and  received  and 
not  on  the  fact  that  a  payment  was 
made. 

11.  Presumptions — Implementation 

Comment:  One  commenter  asserted 
that  it  would  be  difficult  for  Medicare 
intermediaries  to  implement  the 
presumptions  and  raised  a  number  of 
issues  relating  to  implementing  them.  It 
was  suggested  that  Medicare 
intermediaries  be  provided  with 
additional  guidance. 

Response:  Intermediaries  serving  14 
States  and  2  territories  have  been 
applying  these  presumptions  since 
January  1, 1985.  They  have  done  so 
based  on  instructions  contained  in 
soctions  3035,  3619.5.  3620.  3670.  3719.1, 
and  3722  of  the  Medicare  Intermediary 
Manual  (HCFA  Pub.  13-3.  Transmittal 
1171.  December  1984).  To  date  we  have 
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received  no  complaints  or  requests  for 
further  instructions  regarding  the  use  of 
these  presumptions;  however,  if  we  do 
receive  requests  for  clarification,  we 
will  further  revise  these  instructions. 
We  agree  with  the  commenter  that 
intermediaries  who  are  unable  easily  to 
obtain  the  claims  information  necessary 
to  apply  these  presumptions  should 
have  the  option  to  substitute  a  review  of 
the  patient's  care  during  the  60  days 
prior  to  a  hospital  admission.  For 
example,  the  intermediary  may  find  it 
difficult  to  obtain  claims  information 
from  a  State  Medicaid  agency  or  from 
the  intermediary  which  processed  a  SNF 
claim  for  the  period  in  question.  We  are 
therefore  revising  the  language  of  the 
regulation  to  provide  this  option  for  the 
intermediaries.  We  would  note  that  we 
have  developed  these  presumptions  to 
help  intermediaries  make  claims 
determinations  on  these  issues 
efficiently.  We  did  not  intend  them  to 
prevent  the  use  of  more  efficient 
methods  in  cases  where  these  are 
available. 

B.  Drug  Regimen  Reviews  in  SNFs  and 
ICFs 

We  received  nearly  100  comments  on 
our  proposal,  all  opposed  to  it.  The 
proposal  provided  that  either  a 
rf>gisfered  nurse  or  a  pharmacist  may 
perform  drug  regimen  reviews  in  SNFs 
or  ICFs.  The  major  reasons  for 
opposition  were  assertions  that  nurses 
are  not  equipped  by  their  training  and 
experience  to  perform  drug  regimen 
reviews  and  that  they  do  not  have 
sufficient  time  to  perform  them  in  the 
course  of  their  duties.  Most  of  the 
associations  commenting  also 
recommended  that  regulations  be 
revised  to  require  the  use  of  a 
pharmacist  to  perform  drug  regimen 
reviews  in  ICFs. 

We  have  reexamined  the  issue  in  the 
light  of  the  comments  and  have  decided 
to  leave  in  place  the  current  SNF 
requirement  that  a  pharmacist  perform 
these  reviews.  We  are  also  deleting  both 
the  current  and  the  proposed  ICF 
requirements  and  substituting,  as 
recommended  by  the  commenters,  a 
requirement  th.it  drug  regimen  reviews 
be  performed  by  pharmacists.  We  are 
making  these  changes  because  the 
commenters  have  persuaded  us  that  the 
proper  conduct  of  these  reviews  can 
best  be  assured  by  requiring  that  a 
pharmacist  perform  them. 

V.  Summary  of  Changes 

Based  on  the  comments  received,  we 
are  making  the  following  changes  to  the 
proposed  rule. 


A.  Benefit  Period  Determination 

1.  We  have  amended  the  language  of 
presumption  1  contained  at 

§  409.60(c)(l)(i)  to  provide  for  those 
cases  in  which  the  same  SNF  stay  may 
be  subjected  to  conflicting  Medicare  and 
Medicaid  claims  determinations. 

2.  We  have  added  a  subparagraph 
(c)(3)  with  respect  to  presumptions  to 
provide  that  if  information  upon  which 
to  base  a  presumption'is  not  readily 
available  to  the  intermediary,  the 
intermediary  may  review  the 
beneficiary's  medical  records  to 
determine  whether  he  or  she  was  an 
inpatient  of  a  SNF  as  set  forth  under 
paragraph  (b)(2)  of  this  section. 

3.  We  have  amended  regulations  to 
make  reference  to  skilled  nursing  care 
furnished  by  a  SNF  described  in  section 
1861(y)  of  the  Act  (Christian  Science 
Sanitoria). 

B.  Drug  Regimen  Reviews 

We  have  deleted  our  proposed  change 
to  §  405.1127  regarding  allowing  a 
registered  nurse  to  perform  drug  regimen 
reviews  in  SNFs.  We  have  also  altered 
the  ICF  proposal  at  §  442.336  to  require 
that  a  pharmacist  must  review 
medications. 

C.  Minor  Technical  Corrections 

We  have  made  minor  technical 
corrections  to  correct  typographical 
errors  in  the  proposed  rule. 

VI.  Regulatory  Impact  Statement 

A.  Introduction 

Executive  Order  12291  (E.0. 12291) 
requires  us  to  prepare  and  publish  a 
regulatory  impact  analysis  for  any  major 
rule.  A  major  rule  includes  any  proposed 
regulation  that  would  have  an  annual 
effect  on  the  economy  of  SlOO  million  or 
more:  cause  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries.  Federal,  State,  orlpcal 
government  agencies,  or  geographic 
regions;  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets.  In  addition,  consistent  with  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  through  612)  we  also  prepare 
and  publish  an  initial  regulatory 
flexibility  analysis  for  any  proposed 
regulation  that  would  have  a  significant  / 
impact  on  a  substantial  number  of  smgjf 
entities.  For  purposes  of  the  RFA.  we  • 
consider  all  providers  to  be  small 
entities. 

The  changes  on  drug  regimen  reviews 
and  the  other  technical  changes  will  not 
have  a  significant  effect  on  Medicare  or 


Medicaid  program  expenditures  or  on 
State  or  provider  operations.  We  base 
this  view  primarily  on  anecdotal 
evidence  gained  from  State  surveyors 
that  many  ICFs  currently  use 
pharmacists  to  perform  these  reviews  in 
recognition  of  the  need  for  that  level  of 
skill.  If  this  is  true,  our  change  should 
not  have  a  large  impact.  However,  our 
proposals  on  benefit  period 
determinations  will  have  some 
significant  effects.  Although  we  do  not 
believe  that  those  effects  will  be  of  such 
a  magnitude  as  to  require  either  a 
regulatory  impact  analysis  or  a 
regulatory  flexibility  analysis,  we  have 
provided  the  following  discussion  of  the 
expected  impact  of  this  regulation  in 
order  to  clarify  our  reasons  for  not 
preparing  analyses  under  either  E.O. 
12291  or  the  RFA. 

B.  Benefit  Period  Determinations 

As  noted  above  in  this  preamble,  for 
benefit  period  determinations  a 
beneficiary's  care  in  a  SNF  must  meet 
certain  skilled  level  of  care  requirements 
in  order  for  the  beneficiary  to  be 
considered  an  "inpatient"  of  the  SNF. 
We  anticipate  that  implementation  of 
this  regulation  on  a  nation-wide  basis 
could  generate  certain  costs  and  savings 
to  the  Medicare  and  Medicaid  programs, 
improvements  in  the  administration  of 
State  long-term  care  programs,  and 
advantages  and  disadvantages  to  some 
beneficiaries. 

1.  Budget  Impact 

We  estimate  a  final  net  annual  budget 
increase  of  SlO  million  in  combined 
program  expenditures.  This  impact 
reflects  increased  Medicare  net  costs 
offset  by  Medicaid  savings,  as  follows: 


tin  million  o(  Oo«afs) 

Me(*care 
cost 

Medicare 

savings 

Nei 

Medicare 

cost 

Medicaid    '    Fmal  ne< 
savings    '       cost 

$50 

-S35 

$15 

-$5              $10 

The  Medicare  costs  represent  an  ■ 
expected  increase  in  benefit  payments 
resulting  from  new  benefit  periods  while 
the  Medicare  savings  reflect 
expenditures  made  unnecessary  by 
payment  of  new  hospital  deductibles 
generated  by  those  beneficiaries 
beginning  new  benefit  periods  under 
these  regulations.  Medicaid  savings  will 
result  from  Medicare  payment  for 
services  currently  paid  for  by  Medicaid 
for  certain  dually  eligible  beneficiaries. 
Thus,  the  net  budget  impact  represents 
an  increase  in  Medicare  program 
expenditures  to  implement  this  change 
in  our  benefit  period  policies  to 
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acLooiniuddle  the  dictates  uT  several 
Federal  court  decisions. 

2.  Beneficiary  ImpacI 

In  practice,  this  regulation  will  afTect 
different  beneficiaries  differently, 
depending  on  the  specific  circumstances 
of  each  beneficiary's  situation.  The 
regulation  will  make  it  easier  for  a 
beneficiary  to  end  a  benefit  period  and 
thereby  begin  a  new  one.  For  a 
beneficiary  who  has  used  enough 
inpatient  hospital  or  SNF  care  to  now  be 
using  coinsurance  days,  lifetime  reserve 
days  or  be  m  "days  exhausted"  status,  it 
will  be  beneficial  to  end  one  period  and 
begin  a  new  one.  As  a  result  of  this 
regulation,  these  beneficraries  could 
start  a  new  benefit  period  if  they  reside 
in  a  SNF.  This  would  generate  more 
payment  liability  for  the  Medicare 
program  and  reduce  the  beneficiary's 
liability  because  the  beneficiary  would 
not  continue  to  pay  coinsurance  or.  in 
benefits  exhausted  cases,  the  full 
charges  amount. 

On  the  other  hand,  the  regulation  will 
not  be  advantageous  for  a  beneficiary 
who  has  not  made  extensive  use  of  the 
inpatient  hospital  benefit.  Such  a 
beneficiary  usually  will  have  paid  his  or 
her  required  deductible  when  beginning 
the  benefit  period.  As  long  as  the 
beneficiary  is  in  Medicare  full  payment 
days  (that  is.  before  coinsurance  days 
are  triggered  by  utilization)  it  is  to  his  or 
her  advantage  to  have  the  current 
benefit  period  prolonged  until  the  full- 
pay  days  are  exhausted.  Thus,  the 
beneficiary  would  avoid  paying  another 
deductible  for  the  full-pay  Medicare 
days  (that  is,  for  covered  rare)  to  which 
the  person  is  already  entitled  in 
becoming  a  hospital  inpatient  again. 
Beneficiaries  in  this  latter  category  who 
"reside  "  in  a  SNF  (that  is,  do  not  receive 
skilled  care)  will  be  required  to  pay  new 
deductibles  if  they  become  hospitalized. 
Under  existing  rules  (in  those  areas  of 
the  country  not  under  a  Mayburg-type 
court  order  discussed  elsewhere  in  this 
document),  those  SNF  stays  would 
prolong  a  benefit  period,  and  no 
deductible  would  be  owed  at  the 
beginning  of  a  new  hospitalization. 

3.  Other  Program  Effects  * 

We  anticipate  at  least  one  other,  less 
significant,  outcome  from  the  change  to 
our  current  benefit  period  policy.  By 
providing  States  with  incentives  to  draw 
SNF  and  ICF  level  of  care  distinctions 
under  their  Medicaid  programs  more 
efficiently,  we  believe  that  level  of  care 
determinations  for  recipients  will  be 
made  appropriately  in  a  greater  number 
of  cases  and  that  as  a  result.  State 
payments  to  long  term  care  facilities  will 
more  accurately  reflect  the  laixge  of 


health  care  resources  cuniuiroed  by  the 
patients. 

Under  this  rule.  Medicare  will 
presume  (in  the  case  of  beneficiaries 
entitled  both  to  Medicare  and  Medicaid) 
that  skilled  care  was  needed  and 
received  if  a  State  makes  a  Medicaid 
SNF  payment  for  the  care.  As  a  result  of 
that  presumption,  if  Medicaid  SNF 
payments  are  made  for  a  beneficiary  in 
a  SNF  but  who  is  not  at  the  skilled  level 
of  care,  the  beneficiary  is  unable  to  end 
his  Medicare  benefit  period.  Thus, 
beneficiaries  who  are  either  in  copay  or 
exhausted  status  under  the  Medicare 
SNF  or  hospital  inpatient  benefit  would 
receive  either  reduced  or  no  Medicare 
payment  for  any  inpatient  SNF  or 
hospital  services  needed  subsequent  to 
the  non-skilled  stay  for  which  the  State 
made  Medicaid  SNF  payment,  and 
Medicaid  liability  would  continue. 

The  result  is  that  for  those 
beneficiaries  who  are  also  Medicaid- 
eligible.  the  State  will  become  the  liable 
payer  for  the  cost  of  the  services  not 
paid  for  by  Medicare.  We  believe  that 
this  regulation  will  create  a  fiscal 
incentive  to  States  to  assure  that  the 
distinction  between  SNF  and  ICF  care  is 
properly  made.  This  improvement,  over 
time  should  lead  to  more  accurate  SNF 
and  ICF  payment  rates  and  more 
appropriate  use  of  nursing  home  beds. 

4.  Effect  of  Medicare  Catastrophic 
Insurance  Enactment 

The  Secretary  is  currently  proposirtg 
legislation  that  would  alter  the  Medicare 
program  to  provide  catastrophic 
insurance  for  Medicare  patients.  One 
aspect  of  that  proposal  would 
restructure  the  basic  Medicare  Part  A 
coverage  scheme  to  eliminate  the 
benefit  period  or  "spell  of  illness  " 
concept  and  replace  it  with  other 
measures  of  eligibility  for  inpatient 
hospital  and  SNF  care,  in  the  event  the 
proposal  is  enacted,  the  cost  and 
savings  associated  with  this  final 
regulation  would  not  be  realized. 

C.  Summary 

In  summary,  we  have  determined,  and 
the  Secretary  certifies,  that  this  final 
regulation  will  not  result  in  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  In  addition,  the 
estimated  impact  would  not  meet  the 
$100  million  threshold  or  the  other 
criteria  for  identifying  major  rules  under 
Executive  Order  12291.  Because  this 
final  regulation  will  nut  result  in  an 
annual  economic  impact  that  meets  the 
threshold  criteria  of  Executive  Order 
12291  or  of  the  RFA.  we  have  not 
prepared  either  a  regulatory  impact 
analysis  or  a  regulatory  flexibility 
analysis. 


Kinaliy.  section  9321(d)  of  Pub.  L.  99- 
509  apecifies  that  we  may  not  issue  any 
final  rule  or  not  ice.  between  October  21. 
1986  and  September  1,  1987.  that  would 
result  in  a  $30  million  or  greater 
reduction  in  payments  to  hospitals  or 
physicians  for  FY  1988.  This  final 
regulation  would  not  result  in  a  $50 
million  or  greater  reduction  in  payments 
to  hospitals  or  physicians  for  FY  1988. 
Therefore,  we  may  issue  the  regulations 
in  compliance  with  section  9321(dj  of 
Pub.  L.  99-509. 

D.  Paperwork  Reduction  Act  1980 

This  final  rule  regarding  benefit  period 
determinations  and  drug  regimen 
reviews  does  not  impose  any  additional 
information  collection  requirements. 
Consequently,  they  need  not  be 
reviewed  by  the  Executive  Office  of 
Management  and  Budget  (EOMB)  under 
the  Authority  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq). 

List  of  Subjects 

42  CFR  Part  405 

Administrative  practice  and 
procedure.  Health  facilities.  Health 
professions.  Kidney  diseases. 
Laboratories.  Medicare.  Nursir>g  homes. 
Reporting  and  recordkeeping 
requirements.  Rural  areas.  X-rays. 

42  CFR  Part  409 

Health  facilities.  Medicare. 

42  CFR  Part  442 

Grant  programs — health.  Health 
facilities.  Health  professions.  Health 
records,  Medicaid,  Nursing  homes. 
Nutrition.  Reporting  and  recordkeeping; 
requirements.  Safety. 

PART  40S— FEDERAL  HEALTH 
INSURANCE  FOR  THE  AGED  AND 
DISABLED 

A.  42  CFR  Part  405  is  amended  as  set 
forth  below: 

Subpart  G— (Amended] 

1.  The  authority  citation  for  Part  405. 
Subpart  G  is  revised  to  read  as  follows: 

Authority:  Sees.  1102.  1154, 1155.  1809(b). 
1B71. 1872  and  1879  of  the  Social  Security  Act 
(42  use.  1302.  132pc.  13fl.Sff(b).  13ft,5hh.  1395ii 
and  1395pp). 

§405.702     jAmendedl 

2.  In  §  405.702.  in  the  first  and  second 
sentences,  the  parenthetical  references 
"(see  S  405.401(c)) "  and  "(see 

5  405.605) ",  respectively,  are  removed  as 
outdated  and  unnecessary. 


3.  In  §  405.704,  the  introductory 
language  to  paragraph  (b)  is  reprinted 
and  (b)(10)  is  revised  to  read  as  follows: 

§  405.704     Actions  which  are  Initial 

determinations 

•  •  .  •  * 

(b)  Requests  for  payment  by  or  on 
behalf  of  individuals.  An  initial 
determination  with  respect  to  an 
individual  includes  any  determination 
made  on  the  basis  of  a  request  for 
payment  by  or  on  behalf  of  the 
individual  under  Part  A  of  Medicare, 
including  a  determination  with  respect 
to:  *   *   * 

(10)  The  beginning  and  ending  of  a 
spell  of  illness,  including  a 
determination  made  under  the 
presumptions  established  under 
S  409.60(c)(2)  of  this  chapter,  as 
specified  in  §  409.60(c)(4)  of  this  chapter 


Subpart  K — (Amended) 

4.  The  authority  citation  for  Part  405, 
Subpart  K  is  revised  to  read  as  follows: 

Authority:  Sees.  1102.  1814,  1832,  1833, 1861, 
1863, 1865.  1866, 1871,  of  the  Social  Security 
Act;  42  U.S.C.  1302.  1395f.  1395k.  13951. 1395x. 
1395Z.  1395l)h.  139.^0;,  l.lfl.Stih. 

PART  409— MEDICARE  BENEFITS, 
LIMITATIONS,  AND  EXCLUSIONS 

B.  42  ere  Part  409  is  amended  as  set 
forth  below: 

1.  The  authority  citation  for  Part  409  is 
revised  to  read  as  follows: 

Authority:  Sees.  1102.  1812.  1813,  1814,  1861, 
1866,  1871,  1881,  and  1883  of  the  Social 
Security  Act  (42  U.S.C.  1302, 1395d,  139.5e, 
1395f,  1395X,  1395CC,  1395hh,  13<J5rr,  and 
1395tt). 

2.  Section  409.60  is  revised  to  read  as 
follows: 

§  409.60    Benefit  periods. 

(a)  When  benefit  periods  begin.  The 
initial  benefit  period  begins  on  the  day 
the  beneficiary  receives  inpatient 
hospital  or  SNF  services  for  the  first 
time  after  becoming  entitled  to  hospital 
insurance.  Thereafter,  a  new  benefit 
period  begins  whenever  the  beneficiary 
receives  inpatient  hospital  or  SNF 
services  after  he  or  she  has  ended  a 
benefit  period  as  described  in  paragraph 
(b)  of  this  section. 

(b)  When  benefit  periods  end.  (1)  A 
benefit  period  ends  when  a  beneficiary 
has,  for  at  least  60  consecutive  calendar 
days,  not  been  an  inpatient  in  any 
hospital  that  meets  the  requirements  of 
section  1861(e)(1)  of  the  Act  or  in  any 
SNF  that  meets  the  requirements  of 
section  1861(j)(l)  or  1861(y)  of  the  Act. 

(2)  For  purposes  of  ending  a  benefit 
period,  a  beneficiary  was  an  inpatient  of 
a  SNF  if  his  or  her  care  in  the  SNF  met 


the  skilled  level  of  care  requirements 
specified  in  §  409.31(b)  (1)  and  (3). 

(c)  Presumptions.  (1)  For  purposes  of 
determining  whether  a  beneficiary  was 
an  inpatient  of  a  SNF  under  paragraph 
(b)(2)  of  this  section — 

(f)  A  beneficiary's  care  met  the  skilled 
level  of  care  requirements  if  inpatient 
SNF  claims  were  paid  for  those  services 
under  Medicare  or  Medicaid,  unless: 

(A)  Such  payments  were  made  under 
§  405.330  or  Medicaid  administratively 
necessary  days  provisions  which  result 
in  payment  for  care  not  meeting  the 
skilled  level  of  care  requirements,  or 

(B)  A  Medicare  denial  and  a  Medicaid 
payment  are  made  for  the  same  period, 
in  which  case  the  presumption  in 
paragraph  (c)(2)(ii)  of  this  section 
applies; 

(ii)  A  beneficiary's  care  met  the 
skilled  level  of  care  requirements  if  a 
SNF  claim  was  paid  under  section 
1879(e)  of  the  Social  Security  Act; 

(iii)A  beneficiary's  care  did  not  meet 
the  skilled  level  of  care  requirements  if  a 
SNF  claim  was  paid  for  the  services 
under  §  405.330; 

(iv)  A  beneficiary's  care  did  not  meet 
the  skilled  level  of  care  requirements  if  a 
Medicaid  SNF  claim  was  denied  on  the 
grounds  that  the  services  were  not  at  the 
skilled  level  of  care  (even  if  paid  under 
applicable  Medicaid  administratively 
necessary  days  provisions  which  result 
in  payment  for  care  not  meeting  the 
skilled  level  of  care  requirements); 

(2)  For  purposes  of  determining 
whether  a  beneficiary  was  an  inpatient 
of  a  SNF  under  paragraph  (b)(2)  of  this 
section  a  beneficiary's  care  in  a  SNF  is 
presumed — 

(i)  To  have  met  the  skilled  level  of 
care  requirements  if  a  Medicaid  or 
Medicare  claim  was  denied  on  grounds 
other  than  that  the  services  were  not  at 
the  skilled  level  of  care: 

(ii)  Not  to  have  met  the  skilled  level  of 
care  requirements  if  a  Medicare  SNF 
claim  was  denied  on  the  grounds  that 
the  services  were  not  at  the  skilled  level 
of  care  and  payment  was  not  made 
under  §  405.330;  or 

(iii)  Not  to  have  met  the  skilled  level 
of  care  requirements  if  no  Medicare  or 
Medicaid  claim  was  submitted  by  the 
SNF, 

(3)  If  information  upon  which  to  base 
a  presumption  is  not  readily  available, 
the  intermediary  may,  at  its  discretion 
review  the  beneficiary's  medical  records 
to  determine  whether  he  or  she  was  an 
inpatient  of  a  SNF  as  set  forth  under 
paragraph  (b)(2)  of  this  section. 

(4)  When  the  intermediary  makes  a 
benefit  period  determination  based  upon 
paragraph  (c)(1)  of  this  section,  the 
beneficiary  may  seek  to  reverse  the 
benefit  period  determination  by  timely 


appealing  the  prior  Medicare  SNF  claim 
determination  under  42  CFR  Part  405. 
Subpart  G.  or  the  prior  Medicaid  SNF 
claim  under  42  CFR  Part  431.  Subpart  E. 

(5)  When  the  intermediary  makes  a 
benefit  period  determination  under 
paragraph  (c)(2)  of  this  section,  the 
beneficiary  will  be  notified  of  the  basis 
for  the  determination,  and  of  his  or  her 
right  to  present  evidence  to  rebut  the 
determination  that  the  skilled  level  of 
care  requirements  specified  in  §  409.31 
(b)(1)  and  (b)(3)  were  or  were  not  met  on 
reconsideration  and  appeal  under  42 
CFR.  Part  405,  Subpart  G, 

(d)  Limitation  on  benefit  period 
determinations.  When  the  intermediary 
considers  the  same  prior  SNF  stay  of  a 
particular  beneficiary  in  making  benefit 
period  determinations  for  more  than  one 
inpatient  Medicare  claim — 

(1)  Medicare  will  recognize  only  the 
initial  level  of  care  characterization  for 
that  prior  SNF  stay  (or  if  appealed  under 
42  CFR  Part  405.  Subpart  G,  the  level  of 
care  determined  under  appeal);  or 

(2)  If  part  of  a  prior  SNF  stay  has  one 
level  of  care  characterization  and 
another  part  has  another  level  of  care 
characterization.  Medicare  will 
recognize  only  the  initial  level  of  care 
characterization  for  a  particular  part  of 
a  prior  SNF  stay  (or  if  appealed  under  42 
CFR  Part  405.  Subpart  G,  the  level  of 
care  determined  under  appeal). 

(e)  Relation  of  benefit  period  to 
benefit  limitations.  The  limitations 
specified  in  §§  409.61  and  409.64,  and 
the  deductible  and  coinsurance 
requirements  set  forth  in  Subpart  G  of 
this  part  apply  for  each  benefit  period. 
The  limitations  of  §  409.63  apply  only  to 
the  initial  benefit  period. 

PART  442— STANDARDS  FOR 
PAYMENTS  FOR  SKILLED  NURSING 
AND  INTERMEDIATE  CARE  FACILITY 
SERVICES 

C.  42  CFR  Part  442  is  amended  as  set 
forth  below; 

1.  The  authority  citation  for  Part  442 
continues  to  read  as  follows: 

Authority:  Sec.  1102  of  the  Social  Security 
Act  (42  U.S.C.  1302).  unless  otherwise  noted. 

2.  Section  442.336(a)  is  amended  by 
adding  a  reference  to  a  pharmacist  and 
deleting  reference  to  a  registered  nurse. 
As  revised,  paragraph  (a)  reads  as 
follows: 

§  442.336    Review  of  medications. 

(a)  A  pharmacist  must  review 
medications  monthly  for  each  resident 
and  notify  the  physician  if  changes  are 
appropriate. 


UM  I 


2264B 


(  .•d.T.ii    K.-^islcr   /   V.J    .S2    \'(i    114    /   MniuJay,  Juof'  15.  1987   /  RuIps  iind  Ri^sukitions 


Federal  Re'^ister  /  Vol.  52.  No.  114  /  Monday.  June  15.  1987  /  Rules  and  Regulations  22647 


>      , I luK  of  Federal  Domestic  AsM.slMnce 
i'li.XiHm  No.  13.774.  ModicuTe— 
Supplementary  Medical  Insurance  Program. 
No.  13.714,  Mediciil  Asmslimce  Pr<«Rnim) 

Diited:  Mdrch  11.  t9B7 
WilKam  L.  Roper. 

Admiiustrator,  Health  Core  Financing 
A  dmintstration. 

Approved  May  11. 1987. 
Don  M.  Newman, 
AiUiiifi  Secretary. 
|KR  Hoc  87-13449  Fil«d  »-12-87;  8:4S  Mm| 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  L.ind  M.inagement 

43CFR  Part  3100 

I AA-620-4 1 1 1  -01-24- 10 1 

Clarrfication  ot  Provision  of  Bureau  of 
Land  Management,  "State,  Nationwide, 
or  National  Petroleum  Reserve  in 
Alaska  Oil  and  Gas  Bond   .  Form 
.1104-8 

AGENCY:  Burtuiu  of  Land  Munaftement, 

lnterioj°. 

action:  Clarification  of  the  meaning  of 

crrtiiin  provisions  of  the  Bureau  of  Land 

Mana^ment's  State  and  Nationwide  Oil 

nnd  Cias  Btmd  Form  3104-8. 

suMMARV:  In  the  terms  and  conditions  of 
the  Bureau  of  Land  Management's 
(BLM)  State  and  Nationwide  Bond  Form 
3104-8,  there  is  a  provision  that  is  being 
misinterpreted  by  some  surely 
conipanies  to  mean  that,  with  a  30-day 
Notice  to  BLM,  they  can  cease  bond 
coverage  on  leases  extended  beyond 
their  primary  term.  This  notice  chunfies 
that  this  is  not  permissible. 
EFFECTIVC  DATE:  June  15. 1987. 
ADDRESS:  Inquiries  or  suggestions 
should  i)e  st.'nl  to:  Director  (620).  Bureau 
of  Land  Management.  18th  &  C  Streets, 
NW.,  Washington.  DC  20240, 
FOR  FURTHER  INFORMATION  CONTACT: 
Gloria  J.  Austin,  Bureau  of  Land 
Management.  (202)  653-2190. 
SUPPLEMENTARY  INFORMATION:  On  the 
reverse  side  of  the  subject  bond  form 
3104-8  is  H  proviso  that  reads: 
"I*rovided,  that  the  surety  may  elect  to 
have  the  additional  coverage  authorized 
under  this  paragraph  became 
inapplicable  as  to  all  interests  of  the 
principal  acquired  more  than  thirty  (30) 
days  after  the  receipt  of  notice  of  such 
election  by  the  Bureau  of  Land 
Management." 

In  the  paragraph  refemxj  to  by  this 
wordmg  th«;ri!  are  reterenoes  to  "Any  oil 
and  gas  lease  hereafter  issued  to  or 
acquired  by  the  principal  *   *   *;"  "Any 


operating  ugroemcnt  hereafter  entered 
into  or  acquired  by  the  prircipal  *   *    ';" 
and  "Any  designation  subsequent  hereto 
of  the  principal  as  operator  *    '    *."  It  is 
these  additional  covoragL-s  acquired 
after  the  bond  agreement  has  been 
entered  into  that  are  the  subject  of  the 
provision  allowing  the  surety  after  30 
days  notice  to  BI>1  to  elect  to  become 
inappticalile.  In  each  case  through  the 
words  "hereafter"  and  'subsequent 
hereto  "  it  is  made  clear  tliat  such 
acquisitions  postdate  the  bond 
agreement  and  therefore,  as  «  matter  of 
equity  to  the  surety,  are  electable  as 
inapplicable. 

Also  included  in  the  same  paraftraph. 
however,  is  referenoe  to  extensions  of 
leases  already  ctjvered  by  the  bond 
agreement  which  by  their  nature  are  not 
additional  acquisitions  but  rather  a 
continuation  of  existing  obligations. 
F.xtensions,  as  set  out  by  the  statute  at 
30  U5.C.  187,  209,  and  226,  are  interesis 
contemplated  in  the  lease  itself,  and  are 
corrtingent  interests  which  vest  if  the 
lessee  fulfills  contingency  requirements 
in  the  lease.  Extensions,  therefore,  arc 
not  among  the  additional  coverages 
noted  in  the  paragraph  as  being 
acquired  after  or  subsequent  to  the  bond 
agreement  and,  as  such,  are  not  subject 
to  the  "inapplicability"  provision. 

Nonetheless,  because  of  the 
construction  of  the  paragraph  that  lies 
the  paragraph  to  preceding  sections 
covering  authorizations  and  obligations, 
some  surety  companies  have  mistakenly 
lumped  extensions  with  additional 
acquisitions  subject  to  the  provision 
allowing  them  to  elect  inapplicability  of 
the  additional  acquisitions.  It  is  not 
now.  and  never  has  been  in  the  20  years 
this  provision  has  been  in  effect,  a 
proper  reading  of  the  bond  form  to  so 
construe  lease  extensions  or  the 
provisions  on  inapplicability. 

Dated:  iune  3,  1967. 
David  0'N«al. 

Deputy  DinTtor.  Bureau  oflxind 

Management. 

|FR  Doc.  87-13557  Filed  6-12-87:  8:45  amj 
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COMMISSION  ON  THE  BICENTENNIAL 
OF  THE  UNITED  STATES 
CONSTITUTION 

45  CFH  Part  2001 

Proioci  Recognition  and  Use  ot  L090; 
Defense  Communities 

agency:  Commission  on  the 
Bicentennial  of  the  United  States 
Constitution. 


ACTION:  IntiM^im  rule  wUh  request  for 
comments. 

summary:  This  interim  rule  amends  45 
CFR  Part  2001  by  adding  §  3001.38 
Bicentennial  Defense  Commtmities  to 
Subpart  C — Involvemrnt  with 
Bicentennial  Pro/ects.  The  effect  of  this 
action  is  to  permit  the  Commission  to 
officially  reco^ze  defense  installations 
(Army,  Navy,  Air  Force,  Manr»es  and 
Coast  Guard)  for  their  cxjmmunity 
efforts  here  and  mterseas  to  honor  and 
commemorate  the  United  States 
Constitution. 

DATES:  This  interim  rule  is  effective 
January  24, 1967;  public  comments 
thereon  must  be  received  before  July  31. 
1<IR7 

ADDRESS:  Comments  may  be  mailed  or 
delivered  to  the  Office  of  General 
Counsel,  Commission  on  the 
Bicentennial  of  the  United  States 
Constitution,  736  Jackson  Place  NW., 
Washington,  DC  20503 

FOR  FURTHER  INFORMATION  CONTACT: 

Joseph  B.  McGralh,  C.cncrai  Counsel. 
Tel  (202)  275-9178 

SUPPtEMENTARV  INFORMATION: 

Background 

Subpart  C  of  45  CFR  Part  2001.  the 
regulations  governing  the  Commission's 
involvement  in  bicentennial  projects 
sponsored  by  other  organizations,  was 
published  as  paii  of  a  final  rule  on 
October  15,  1966  (51  FR  36786-36794), 

This  additional  amendment  to  the 
Commissioas  regulations  will  assist 
State  Bicentennial  Commissions  and  the 
Defense  Department  s  bicentennial 
programs.  It  will  expedite  and  expand 
opportunities  for  defense  installations  to 
achieve  recognition  for  their  programs  in 
honor  of  the  Constitution.  Prior  to  this 
amendment,  defense  installations  were 
required  to  comply  with  the  same 
application  process  as  civil,  political 
jurisdictions  such  as  counties,  cities, 
towns,  etc..  including  review  by  State 
Bicentennial  Commissions. 

In  a  far  reaching  effort,  the  Defense 
Department  has  invited  all  installation 
commanders  to  consider  becoming 
Bicentennial  Communities.  This 
amendment  to  the  Commission 
regulations  will  assist  in  this  process 
and  benefit  all  of  the  communities  of 
servicemen  and  women  who  constitute 
the  cohesive  communities  of  defense 
installations. 

Amendments 

A  new  §  2001 J8  has  been  added  to 
authorize  official  recognition  for  defense 
communities,  with  definitions, 
qualification  criteria,  application 


process,  use  of  Logo  and  responsibilities 
set  forth. 

Paperwork  Reduction  Acl 

The  information  collection 
requirements  are  not  subject  to  the 
Paperwork  Reduction  Act  of  1980, 

List  of  Subjects  in  45  CFR  Part  2001 

Defense  communities.  Signs  and 
symbols,  U.S.  Constitution. 

Issued  in  Washington.  DC  on  June  1. 1987. 
Mark  W.  Cannon, 
Staff  Director. 

PART  2001— i  AMENDED! 

1.  The  authority  citation  for  Part  2001 
continues  to  read  as  follows: 

Authority:  Pub,  L.  98-101,  97  Stat,  719; 
as  amended  by  Pub.  L,  99-549, 100  Stat. 
3063;  5  U.S.C.  552, 

2.  Part  2001  is  amended  by  adding  to 
Subpart  C,  §  2001,38,  to  read  as  follows: 

Subpart  C— Involvement  with 
Bicentennial  Projects 

§2001.38     Bicentennial  defense 
communities. 

(a)  Purposes.  (1)  In  cooperation  with 
the  Department  of  Defense,  the 
Commission  encourages  the 
commanders,  leaders  and  governing 
staffs  of  defense  installations  within  the 
United  States  and  overseas  to  establish 
bicentennial  defense  communities.  A 
principal  purpose  of  authorizing 
bicentennial  defense  communities  is  to 
encourage  servicemen  and  women  and 
their  families  to  participate  in  activities 
that  will  foster  awareness,  knowledge, 
and  appreciation  of  the  principles  and 
history  of  the  Constitution  of  the  United 
States,  the  founding  of  the  Federal 
Government  and  the  Bill  of  Rights. 

(2)  A  further  purpose  is  to  encourage 
cooperation  between  defense 
installations  and  neighboring 
communities  in  the  commemoration  of 
the  bicentennial.  This  will  also  provide 
a  means  of  acknowledging  the  far- 
reaching  support  for  the  Constitution's 
bic  nfennial  which  has  been 
demonstrated  through  the  Defense 
Department. 

(b)  Definitions.  (1)  The  term  "defense 
community"  may  include  all  of  the 
installations  within  the  jurisdiction  of 


the  Department  of  Defense  which  that 
Department  considers  to  have  numerical 
capacity  and  inherent  characteristics  of 
a  cohesive  community  of  servicemen 
and  women  and  service  families.  This 
may  include  but  is  not  limited  to 
established  forts,  camps,  air  bases, 
naval  stations,  yards  and  bases,  ships  at 
sea,  research  facilities,  academies, 
schools,  training  centers  and  similar 
installations. 

(2)  The  term  "within  the  United 
States"  includes  the  fifty  States,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  and  the 
territories  of  American  Samoa,  Guam 
and  the  Virgin  Islands.  "Overseas" 
refers  to  all  installations  which  are  not 
within  the  United  States. 

(c)  Qualification  criteria.  A 
bicentennial  defense  community  is  one 
which: 

(1)  Has  established  or  is  in  process  of 
establishing  a  bicentennial  committee 
broadly  representative  of  a  community 
of  servicemen  and  women  and  service 
families,  encompassed  by  the 
boundaries  of  an  established  defense 
installation  and  its  environs; 

(2)  Has  developed  or  is  developing  a 
commemoi-ative  program  or  plan  to 
educate  members  of  a  defense 
community  about  the  origins,  meaning, 
and  significance  of  the  United  States 
Constitution;  and 

(3)  Has  been  certified  in  the  Defense 
Department  and  received  an  official 
designation  from  the  Commission, 

(d)  Application  process.  (1)  To  be 
designated  as  a  bicentennial  defense 
community,  a  defense  installation  shall 
first  submit  a  completed  application 
form  prepared  by  and  transmitted  to  the 
office  within  the  Department  of  Defense 
which  has  been  designated  by  the 
Secretary  of  Defense  to  receive  such 
applications  under  paragraph  (d)(3)  of 
this  section.  Upon  review  by  the 
appropriate  Department  of  Defense 
office,  the  application  shall  be  sent  with 
a  certification  from  the  Defense 
Department  to  this  Commission  for  its 
approval  and  official  designation. 

(2)  The  certification  from  the 
Department  of  Defense  shall  be 
accepted  by  the  Commission  as 
conclusive  evidence  that  the  application 
of  a  defense  installation  meets  the 
definition  requirements  for  a 


bicentennial  defense  community  set 
forth  under  paragraph  (a)  of  this  section. 

(3)  The  application  form  used  by  the 
Defense  Department  shall  conform  as 
nearly  as  possible  to  the  format  set  forth 
in  Appendix  C  to  these  regulations. 
Applications  should  include  basic  data 
on  the  defense  installation's  community, 
location  and  boundaries;  identification 
of  the  installation  commander  and  its 
bicentennial  committee;  and  a  brief 
statement  as  to  how  its  commemorative 
program  or  plans  will  educate  the 
applicant  defense  community  about  the 
meaning  and  significance  of  the 
Constitut'on.  Applications  should  be 
sent  to  the  following  addresses: 

Army:  Chief  of  Public  Affairs.  ATTN:  SAP.A- 
CR.  Washington.  DC  20310-1508. 

Navy:  Chief  of  Information  (01-51),  Navy  De- 
partment. Washington,  DC  20350-1000. 

Air  Force:  Office  of  Public  Affairs,  ATTN: 
SAF/PAC  (Bicentennial).  Community  Rela- 
tions Division,  Washington.  DC  20310- 
1000, 

Marines:  Headquarters,  Marine  Corps.  Code 
PA  (Bicentennial).  Washington,  DC  20380- 
0001. 

Coast  Guard:  Headquarters.  Commandant. 
United  States  Coast  Guard,  ATTN:  G-BPA 

"  (Bicentennial),  2100  Second  Street  SW., 
Washington,  DC  20593-0001. 

Department  of  Defense:  Department  of  De- 
fense, Bicentennial  Office.  ATTN:  SABC, 
The  Pentagon,  Room  3E522,  Washington, 
DC  20310-0107. 

(4)  Upon  approval  and  designation  of 
a  bicentennial  defense  community 
within  the  United  States,  a  notification 
will  be  sent  by  the  Commission  to  the 
appropriate  Stau  Bicentennial 
Commission,  This  notice  shall  contain  a 
description  of  the  newly  approved 
bicentennial  defense  community, 
including  the  names  and  title  of  the 
defense  installation  commander  and  the 
chairman  of  its  bicentennial  committee, 
A  similar  notice  shall  be  sent  by  the 
Commission  to  any  nearby  designated 
bicentennial  community  which  has 
received  approval  under  §  2001.37. 

(e)  Use  of  logo.  (1)  Bicentennial 
defense  communities  are  authorized  to 
use  and  to  grant  use  of  the  National 
Bicentennial  Logo  without  charge  for  all 
informational,  educational,  media  and 
publication  purposes  which  will  assist 
the  installation's  bicentennial  committee 
in  efforts  to  educate  the  members  of  its 
community  about  the  origins,  meaning, 
and  significance  of  the  Constitution. 
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(2)  In  addition,  use  of  the  logo  nmy  bt; 
granled  without  charge  to  nonprofit 
organizations  which  are  sponsors  of 
projects  officially  recognized  by  the 
installation's  bicentennial  committee. 
Organization  sponsors  of  such 
ri'cognized  projects,  subject  to  the 
limitation  of  paragraph  (e)(3)  of  this 
section,  are  authorized  to  use  the  logo 
only  in  connection  with  the  recognized 
project.  Such  use  shall  include  the 
legend.  "Recognized  by  [Name  of 
installation!  a  Bicentennial  Defense 
Community." 

(3)  Within  the  United  States,  a  use  of 
the  logo  grarxted  to  a  nonprofit 
organization  shall  be  limited  to  the 
boundaries  of  a  defense  installation 
unless  the  nonprofit  organization  is  part 
of  a  cooperative  or  joint  commemorative 
program  of  a  nearby  designated 
bicentennial  community. 

(4)  No  use.  sale,  reproduction, 
manufacture,  distribution  or  license  of 
the  logo  may  be  granted  to  any  profit- 
motivated  person  or  organization 
without  the  express  written  permission 
of  this  Commission. 

(f)  RifsponsihilJlifS.  A  bicentennial 
defense  community  shall  be  responsible 
for  developing  and  carrying  out 
activities  and  programs  to  honor  the 
United  States  Constitution,  the 
establishment  of  the  Federal 
Covemmcnl  and  the  passage  of  the  Dill 
of  Rights.  Specific  programs  recognized 
by  a  bicentennial  defense  community 
should  be  reported  through  the 
Department  of  Defense  to  the 
Commission  so  that  they  may  be 
rt'corded  in  the  National  Register  of 
Bicentennial  Projects  maintained  by  the 
Commission.  A  bicentennial  defense 
community  shall  also  monitor  the  use  of 
the  National  Bicentennial  Logo  to  assure 
that  such  use  is  consistent  with  the 
requirements  of  the  Commission  under 
Pub.  L  98^101.  as  amended,  and  these 
regulations. 

(g)  RiH:of;nition.  Designated 
bicentennial  defense  communities  shall 
be  authorized  to  fly  a  bicentennial  flag 
carrying  the  National  Bicentennial  Logo, 
to  be  displayed  at  appropriate  places 
and  times  as  determined  by  bicentennial 
committees  and  installation 
commanders.  Each  bicentennial  defense 
community  shall  also  receive  a 
Certificate  of  Designation  and  such 
other  forms  of  symbolic  recognition  as 
may  be  approved  by  the  Commission  or 
the  Department  of  Defense. 

\VH  Doc.  H7-13587  Fiii-il  6-12-87;  8;4.S  uml 
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45CFFi  Part  200  1 


Proiect  Recognition  and  Use  of  Logo. 
Educational  Programs  of  Colleges  and 
Universities 

AGENCv:  Commission  on  the 
Bicentennial  of  the  United  States 
Constitution. 

action:  Interim  rule  with  request  for 
comments. 

summary:  This  interim  rule  amends  45 
CFR  Part  2001  by  adding  §  2001.39 
Bicentennial  Campuses  to  Subpart  C — 
Involvement  with  Bicentennial  Projects. 
and  adding  Appendix  E  to  Part  2001^ 
Bicentennial  Campus  Application.  The 
effect  of  this  action  is  to  permit  the 
Commission  to  officially  recognize 
educational  programs  about  the 
Constitution,  the  establishment  of  the 
Federal  government,  and  the  Bill  of 
Rights  being  conducted  by  colleges  and 
universities. 

DATES:  This  interim  rule  is  effective 
April  24.  1987;  comments  must  be 
received  on  or  before  July  31. 1987. 

ADDRESS:  Comments  may  be  mailed  or 
delivered  to  the  Office  of  General 
Counsel.  Commission  on  the 
Bicentennial  of  the  United  States 
Constitution.  736  Jackson  Place  NW.. 
Washington.  DC  2nS(vt 

FOR  FURTHER  INFORMATION  CONTACT: 

Joseph  B.  McGrath.  General  Counsel, 

Tfl,  (202)  275-9178 

SUPPLEMENTARY  INf  OHMATlON; 

Background 

Subpart  C  of  42  CFR  Part  2001,  the 
regulations  governing  the  Commissions 
involvement  in  bicentennial  projects 
sponsored  by  other  organizations,  was 
published  as  part  of  a  final  rule  on 
October  15. 1986  (51  FR  36788-38789). 
Among  other  things,  this  regulation 
permitted  the  Commission  to  encourage 
and  recognize  "Bicentennial 
Communities"  which  developed 
commemorative  programs  related  to  the 
Constitution  or  Bill  of  Rights.  A 
"Community"  was  defined  in  terms  of 
various  local  government  authorities, 
but  did  not.  however,  include 
institutions  of  higher  learning.  The 
Commission  pursuant  to  its  mission  to 
"encourage  private  organizations,  and 
State  and  local  governments  to  organize 
and  participate  in  bicentennial 
a<:tivitie9  .  .  . '  (Pub.  L.  98-101.  section 
6(a)(2)),  desires  now  to  recognize 
commemorative  programs  developed  by 
broadly  representative  groups  within  a 
campus  community.  The  purpose  of 
these  regulations  is  to  permit  the 
C^ommission  to  recognize  college  and 


university  campuses  as  a  particular  type 
of  Community. 
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Amendments 

(a)  Section  2001.39  has  been  added  to 
authorize  official  recognition,  upon 
request,  of  bicentennial  educational 
programs  of  colleges  and  universities. 

(b)  Appendix  E  has  been  added  to 
establish  a  program  recognition  process 
adapted  to  the  special  needs  and 
circumstances  of  institutions  of  higher 
learning. 

Paperwork  Reduction  Act 

The  information  collection 
requirements  have  been  approved  by 
the  Office  of  Management  and  Budget 
through  September  30, 1989.  and  have 
been  assigned  0MB  control  number 
3312-0017. 

List  of  Subjects  in  45  CFR  Part  2001 
Signs  and  symbols,  U.S.  Constitution. 
Issues  in  Washington.  DC,  on  June  1, 1987. 

Mark  W.  Cannon. 

PART2001-iAMLNDEDl 

1.  The  authority  citation  for  Part  2001 
continues  to  read  as  follows: 

Authority:  Pub.  L  98-101.  97  Slal.  719;  as 
amended  by  Pub.  L  m-hA9. 100  Slat.  3063;  5 
use.  552. 

2.  Part  2001  is  amended  by  adding  to 
Subpart  C.  §  2001  39.  to  read  as  follows: 

Subpart  C  — Involvement  with 
Bicentenni.ll  Proiecfs 

§  2001.39     Bicentennial  campuses. 

(a)  Purposi'S.  The  Commission  wishes 
to  encourage  students,  faculties,  and 
staffs  of  colleges  and  universities  to 
develop  and  implement  programs, 
projects  and  activities  to  commemorate 
the  bicentennial  of  the  Constitution  of 
the  United  States,  the  founding  of  the 
Federal  Government,  and  the  Bill  of 
Rights.  The  following  regulations  are 
designed  to  assist  State  Bicentennial 
Commissions  and  Designated 
Bicentennial  Communities,  and  should 
expedite  procedures  and  expand 
opportunities  for  colleges  and 
universities  to  achieve  recognition  for 
their  bicentennial  efforts. 

(b)  Definitions.  The  Commission 
encourages  post-secondary  institutions 
of  higher  learning  to  establish 
Bicentennial  Campuses.  The  term 
"institution  of  higher  learning"  may 
include  both  two-  and  four-year  colleges 
and  universities..  Vocational  or 
technical  institutes  are  not  included 
unless  they  are  part  of  an  institution  of 
higher  learning.  Branch  campuses  which 


have  separate  locations  and  an 
established  identity  of  their  own,  and 
which  otherwise  meet  the  criteria  set 
forth  below,  may  also  apply  for 
designation.  The  term  "campus"  means 
the  administrative,  educational, 
recreational  and  related  buildings  of  a 
college  or  university  and  the  lands 
surrounding  and  contiguous  thereto,  as 
defined  by  the  policies  and  rules  of  the 
institution. 

(c)  Qualification  criteria.  A 
Bicentennial  Campus  is  a  campus  which. 

(1)  Has  established  a  bicentennial 
committee  broadly  representative  of  the 
campus  conuyfunity,  including  faculty, 
students,  administration,  and  support 
staff; 

(2)  Has  developed  or  is  developing  a 
commemorative  program  for  the  years 
1987-1991  to  educate  members  of  the 
campus  community  about  the  origins, 
meaning  and  significance  of  the  United 
States  Constitution  and  the  Bill  of 
Rights:  and 

(3)  [las  received  an  official 
designation  from  the  Commission. 

(d)  Application  process.  (1)  To  be 
considered  as  a  Bicentennial  Campus, 
an  institution  shall  submit  a  completed 
application  form  to  its  State 
Bicentennial  Commission.  (See 
Appendix  E.)  This  application  shall  be 
signed  by  the  chief  administrative 
officer  of  the  institution.  Upon  approval 
by  the  State  commission,  the  application 
with  the  State  commission's 
recommendation  shall  be  sent  to  this 
Commission  for  its  review  and  decision. 
In  the  absence  of  a  recognized  State 
bicentennial  commission,  official 
recognition  may  be  granted  through 
submission  of  a  completed  application 
directly  to  this  Commission  where  it  will 
be  reviewed  and.  if  approved  by  the 
Commissions  Staff  Director,  shall  be 
granted. 

(2)  The  Commission  shall  prepare, 
publish,  and  supply  the  required 
applicaton  forms  (Appendix  E)  and  shall 


issue  a  Certificate  of  Designation  to  all 
institutions  whose  applications  are 
approved  by  the  Commission  or  its  Staff 
Director. 

(3)  When  a  proposed  Bicentennial 
Campus  is  located  within  the 
boundaries  or  environs  of  a  Designated 
Bicentennial  Community,  the  State 
Bicentennial  Commission  shall  request  a 
concurrence  from  the  Designated 
Bicentennial  Community  and  shall 
record  this  consent  on  the  application. 

(4)  Upon  approval  and  designation  of 
a  Bicentennial  Campus,  a  notification 
shall  be  sent  by  the  Commission  to  the 
appropriate  State  Bicentennial 
Commission.  This  notice  shall  contain  a 
description  of  the  newly  approved 
Bicentennial  Campus,  including  the 
names  and  titles  of  the  chief 
administrative  officer  of  the  institution 
and  the  chairman  of  its  bicentennial 
committee.  A  similar  notice  shall  be  sent 
by  the  Commission  to  any  Designated 
Bicentennial  Community  in  or  near  the 
institution. 

(e)  Use  of  Logo.  (1)  A  bicentennial 
committee  of  a  certified  Bicentennial 
Campus  is  authorized  without  charge: 

(i)  To  use  the  National  Bicentennial 
Logo  on  its  stationery,  publications, 
displays  and  program  materials. 
provided  the  legend  "JName  of 
institution],  a  Bicentennial  Campus"  is 
printed  in  close  proximity  to  it;  and 

(ii)  To  grant  use  of  the  National 
Bicentennial  Logo  for  all  informational, 
educational,  media,  publication,  and 
public  awareness  purposes  which  will 
assist  the  institution's  bicentennial 
committee  in  its  efforts  to  involve 
members  of  the  campus  community  in 
its  programs.  Use  of  the  logo  is 
authorized  only  for  programs  initiated 
and  carried  out,  to  the  fullest  extent 
possible,  within  the  boundaries  of  a 
Bicentennial  Campus. 

(2)  This  includes  granting  use  of  the 
logo  to  campus  organizations  which 
have  programs  officially  approved  or 


recognized  in  writing  by  the 
bicentennial  committee.  Such  use  shall 
include  the  legend  "Recognized  by 
[Name  of  institutional],  a  Bicentennial 
Campus." 

(3)  No  use.  sale,  reproduction, 
manufacture,  distribution,  or  license  of 
the  logo  may  be  granted  to  any  profit- 
motivated  person  or  organization 
without  the  express  written  permission 
of  this  Commission. 

(f)  Responsibilities.  A  Bicentennial 
Campus  shall  be  responsible  for 
developing  and  carrying  out  activities 
and  programs  to  honor  the  United  Stales 
Constitution,  the  establishment  of  the 
Federal  Government,  and  the 
ratification  of  the  Bill  of  Rights.  Such 
programs  should  continue  during  the 
entire  period  of  commemoration,  ending 
in  1991.  Specific  programs  recognized  by 
an  institution's  bicentennial  committee 
should  be  reported  to  the  Designated 
Bicentennial  Community  (where 
applicable),  the  State  Bicentennial 
Commission,  and  to  this  Commission  so 
that  they  may  be  recorded  in  the 
National  Register  of  Bicentennial 
Projects  maintained  by  the  Commission. 
A  Bicentennial  Campus  shall  also 
monitor  the  use  of  the  National 
Bicentennial  Logo  to  assure  that  such 
use  is  consistent  with  the  requirements 
of  the  Commission  under  Pub.  L.  98-101 . 
as  amended,  and  these  regulations. 

(g)  Recognition.  Bicentennial 
Campuses  shall  receive  a  Certificate  of 
Designation  and  such  other  forms  of 
symbolic  recognition  as  may  be 
approved  by  the  Commission.  A 
Bicentennial  Campus  shall  be 
authorized  to  fly  a  National  Bicentennial 
Logo  flag  with  the  institution  name 
imprinted  above  the  Logo  and  the  words 
"Bicentennial  Campus"  beneath  it. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  3312-0017) 

3.  Part  2001  is  also  amended  by  adding 
Appendix  E.  to  read  as  follows: 

BILUNG  CODE  6340-0 1-4M 
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BICENTENNIAL  CAMPUS  APPLICATION 

» 

The  CommissKjn  on  the  Bicentennial  of  the  United  States  Constitution  takes  great  pleasure  in  extending  to 
you  and  your  campus  a  cordial  invitation  to  participate  m  the  200th  anniversary  of  the  writing  of  the 
Constitution,  its  ratification,  the  formation  of  the  federal  government,  and  the  adoption  of  the  Bill  of  Rights. 

The  creation  arxJ  development  of  our  representative  government  from  Revolution  through  Independence 
and  to  the  present  is  a  remarkable  story  that  deserves  senous  and  sustained  attention  from  the  academic 
community  The  Bicentennial  Campus  Program  encourages  colleges  and  universities  throughout  the 
country  to  participate  in  this  study  of  American  history.  We  urge  you  to  jom  this  program  by  completing  the 
enclosed  application. 

REGULATIONS  ON  DESHJNATING  BICENTENNIAL  CAMPUSES 

The  Commission  encourages  institutions  of  higher  learning  to  become  Bicentennial  Campuses.  The  teim 
'institution  of  higfier  learning"  nr^eans  two-  and  four-year  colleges  and  universities;  vocational  or  technical 
institutes  are  not  included  unless  part  of  an  institution  of  higher  learmr^.  Branch  campuses  which  have 
separate  kx:attons  and  established  identities  of  their  own  and  which  otherwise  meet  the  criteria,  may  also 
apply   for  designation. 

A  Bicentennial  Campus  is  one  which  ( 1 )  has  established  a  Bicentennial  Committee  broadly  representative 
of  the  campus  community;  (2|  has  developed  or  is  developing  a  commemorative  program  to  educate 
members  of  the  campus  community  about  the  meaning  and  significance  of  the  U  S.  Constitution  and  the 
Bill  of  Rights;  and,  (31  has  received  an  official  designation  from  the  federal  Commission. 

To  be  considered  a  Bicentennial  Campus,  an  institution  should  submit  a  completed  application  form  to  its 
State  Bicentennial  Commission    Upon  approval  by  the  State  Commission,  the  application  with  the  State 
Commission's  approval   noted  will   be   sent   to   tf>e   federal   Commission   for   its   review   and   decision 
Notification  of  approval  as  a  Bicentennial  Campus  then  will  be  forwarded  to  the  campus  Bicentennial 
Committee  by  the  federal  Commission. 


EDUCATIONAL  PROGRAMS 

COMMISSION  ON  THE  BICENTENNIAL 

OF  THE 

UNITED  STATES  CONSTITUTION 

736  Jackson  Place.  N  W. 
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[202] 653-5109 
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BASIC  DATA 

(Please  Type  or  Print) 


OATl  Of  APPLICAnON 


TYPf  [2  rr.  4-fr,  un/vi»nrtyj: 


NAME  or  INSTTUmON 


NUMBER  OF  STUDENTS 


STATt 


MAIUNO   AOORESS  [Induif  Zip). 


CONGBESStOHAL  DtST^tCT  NUMBER 


OFFICIAL    Trru  O^    B»C£NTINNIAL    COMMrTTtE: 


CAMFVS  B»C«WTINNIAL  CHAmPCRSON 


PMONE  NUMBER  [IndixH  WM  COO*) 


MAIUNO    AOOKtia  llnciu<t»  lip) 


NAME  OF  CHIEF  AOMWiMSTWATlVE  OFFICER  lPr««/0*nt  or  OtWK^Uor] 


PHONE  NUMBER  {inchtO*  wv«  coOa] 


MAIUNO    AOOAESS  [t»c/utf«  Up] 


BRIEF  OUTLINE  OF  BICENTENNIAL  PLANS  1987-1991 
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BICENTENNIAL  CAMPUS  APPLICATION 

lNam»  o«  InsUtuttonJ 

Please  list  names,  ackjresses  and  titles  n'  th«  mHmb«rs  o1  your  Bicentennial  committee    If  vou  need  more  space  to  list 
mambers,  use  blank  sheets  and  attach 

NAME 

ADORtSS                                                                            TITUE                                          1 

* 

- 

•     ■ 

• 

• 

CERTIFICATION 

IT      IS     CERIlFitD:                                                                            •        ' 

i.  That  as  Chairperson  of    the   Bicentennial    Committee.    !    am 
Authorized  to  Sign  This  Ceriification. 

?,  That  All    THfc  Above   Procfdural  Steps  Have  Been  Accomplished. 

3.   IhAT     THt    UNDERSIGNED    OR    MY    SUCCESSOR    WILL    FuRNISH    PERIODIC 

Progress  Reports  When  Requested. 

t\.  That    if  Approved,    the  National  Logo  will  be  Used  in  Accordance 

With  Federal    Commission  ^<'fgl;i  at  ions. 

seal 

Signature  o(  ChdiipefSOO 

Signature  ot  C 

hief  Administrative  Ottlcer                          1 
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R^  STATE  COMIAS^ON  USE  ONtY 


mmmtr^rmm 


Date  Application  Received 


Official  Name  of  State  Bicentennial  Commission 


Chairperson: 
Approved  By: 


(S>9n«ti/r«  amf  f«/»  o»  »uthoHz»d  offlcw\ 

Date  of  Concurrence  by  Designated  Bicentennial  Community: 

Date  Sent  to  National  Commission:    I 

COMMENTS: 


FOR  FEDERAL  COMMISSION  USE  ONtY 


COMMISSION  ON  BICENTENNIAL  OF  THE  UNITED  STATES  CONSTITUTION 

EDUCATIONAL  PROGRAMS  DIVISION 

736  JACKSON  PIJVCE.  N  W  ,  WASHINGTON   D  C     20503 

BICENTENNIAL  CAMPUS  CLEARANCE    FORM 


DATE  RECCfVEO: 


REVIEWED  BY. 


DATE 


CHECK    LIST 

□  '    Suite  Approval        □  2  OBC  Approval        D  3  List  ot  Members     D  *  Program  □  5  Signatures  Q  6  Other  [see  remarks] 


REMARKS 


RECOMMENDED  FOR  APPROVAL  Bv 


DATE 


APPROVAL  GRAMTED  BV 


DATE 


NOTinCATlON  Of  DCSKJNATION  [Dltt] 


STATE 


COMMUNITY 


,!  F  .)oc  B7-135tl«  Kiled  6-12-67;  8:45  am| 
BILLtNO  COOC  •340-01-C 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  1 


I  FCC  87-1741 

Practice  and  Procedure,  Modification 

ot  FM  or  Television  Licenses 

agency:  Federul  Communications 
C'.ommission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  revises  §  1.87 
of  the  Commission's  Rules  with  respect 
to  a  modification  of  license  under 
section  316  of  the  Communications  Act 
of  1934.  as  amended.  The  revised  rule 
establishes  a  procedure  to  provide  for  a 
modification  of  station  licenses  without 
an  automatic  right  to  a  hearing.  This 
action  is  taken  to  avoid  the  delay  and 
expense  of  unnecessary  public  hearings. 

EFFECTIVE  DATE:  luly  20, 1987. 

ADDRESS:  Federal  Communications 
Commission.  Washington.  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Hayiie.  t^olu.y  <i  KuU;s  Uivision. 
Mass  Media  Bureau.  (202)  6,34-6530. 

SUPPLEMENTARY  INFORMATION:  ThiS  iS  a 

suniiiiciry  ot  liii-  (Joiiiiiiissidh's  Order, 
adopted  May  1,  1987,  and  released  June 
5, 1987.  The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (Room  230). 
1919  M  Street.  NW.,  Washington.  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractors. 
International  Transcription  Services. 
(202)  857-3800,  2100  M  Street,  NW..  Suite 
140.  Washington.  DC  20037. 

List  of  Subjects  in  47  CFR  Part  1 

Administrative  practice  and 
procedure. 

47  CFR  Part  1  is  amended  as  follows: 

PART  1-i AMENDED) 

1.  The  authority  citation  for  Parti 
continues  to  read  as  follows: 

Authority:  47  U.S.C  154,  303. 

Section  1.87  is  revised  to  read  as 
follows: 

§  1.87     Modification  of  license  or 
construction  permit  on  motion  of  ttie 
Commission. 

(a)  Whenever  it  appears  that  a  station 


license  or  construction  permit  should  be 
modified,  the  Commission  shall  notify 
the  licensee  or  permittee  in  writing  of 
the  proposed  action  and  reasons 
therefor,  and  afford  the  licensee  or 
permittee  at  least  thirty  days  to  protest 
such  proposed  order  of  modification, 
except  that,  where  safety  of  life  or 
property  is  involved,  the  Commission 
may  by  order  provide  a  shorter  period  of 
time. 

(b)  The  notification  required  in 
paragraph  (a)  of  this  section  may  be 
effectuated  by  a  notice  of  proposed  rule 
making  in  regard  to  a  modification  or 
addition  of  an  FM  or  television  channel 
to  the  Table  of  Allotments  (SS  73.202 
and  73.504)  or  Table  of  Assignments 

(§  73.606).  The  Commission  shall  send  a 
copy  of  any  such  notice  of  proposed  rule 
making  to  the  affected  licensee  or 
permittee  by  certified  mail,  return 
receipt  requested. 

(c)  Any  other  licensee  or  permittee 
who  believes  that  its  license  or  permit 
would  be  modified  by  the  proposed 
action  may  also  protest  the  proposed 
action  before  its  effective  date. 

(d)  Any  protest  filed  pursuant  to  this 
section  shall  be  subject  to  the 
requirements  of  section  309  of  the 
Communications  Act  of  1934.  as 
amended,  for  petitions  to  deny. 

(e)  In  any  case  where  a  hearing  is 
conducted  pursuant  to  the  provisions  of 
this  section,  both  the  burden  of 
proceeding  with  the  introduction  of 
evidence  and  the  burden  of  proof  shall 
be  upon  the  Commission  except  that, 
with  respect  to  any  issue  that  pertains  to 
the  question  of  whether  the  proposed 
action  would  modify  the  license  or 
permit  of  a  person  filing  a  protest 
pursuant  to  paragraph  (c)  of  this  section, 
such  burdens  shall  be  as  described  by 
the  Commission. 

(f)  In  order  to  utilize  the  right  to  a 
hearing  and  the  opportunity  to  appear 
and  give  evidence  upon  the  issues 
specified  in  any  hearing  order,  the 
licensee  or  permittee,  in  person  or  by 
attorney,  shall,  within  the  period  of  time 
as  may  be  specified  in  the  hearing  order, 
file  with  the  Commission  a  written 
statement  stating  that  he  or  she  will 
appear  at  the  hearing  and  present 
evidence  on  the  matters  specified  in  the 
hearing  order. 

(g)  The  right  to  file  a  protest  or  have  a 
hearing  shall,  unless  good  cause  is 
shown  in  a  petition  to  be  filed  not  later 
than  5  days  before  the  lapse  of  time 
specified  in  paragraph  (a)  or  (f)  of  this 
section,  be  deemed  waived: 

(1)  In  case  of  failure  to  timely  file  the 


protest  as  required  by  paragraph  (a)  of 
this  section  or  a  written  statement  as 
required  by  paragraph  (f)  of  this  section. 

(2)  In  case  of  filing  a  wntten  statement 
provided  for  in  paragraph  (f)  of  this 
section  but  failing  to  appear  at  the 
hearing,  either  in  person  or  by  counsel. 

(h)  Where  the  right  to  file  a  protest  or 
have  a  hearing  is  waived,  the  licensee  or 
permittee  will  be  deemed  to  have 
consented  to  the  modification  as 
proposed  and  a  final  decision  may  be 
issued  by  the  Commission  accordingly. 
Irrespective  of  any  waiver  as  provided 
for  in  paragraph  (g)  of  this  section  or 
failure  by  the  licensee  or  permittee  to 
raise  a  substantial  and  material 
question  of  fact  concerning  the  proposed 
modification  in  his  protest,  the 
Commission  may.  on  its  own  motion, 
designate  the  proposed  modification  for 
hearing  in  accordance  with  this  section. 

(i)  Any  order  of  modification  issued 
pursuant  to  this  section  shall  include  ■ 
statement  of  the  findings  and  the 
grounds  and  reasons  therefor,  shall 
specify  the  effective  date  of  the 
modification,  and  shall  be  served  on  the 
licensee  or  permittee. 

Federal  Communications  Commission. 

William  ).  Tricarico. 

Secretary. 

|FR  Doc.  87-13425  Filed  6-12-«7;  8:45  am] 
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GENERAL  SERVICES 
ADMINISTRATION 

48  CFR  Pan  SOS 

1  APO  ?800  12  CMG£  46) 

General  Services  Administration 
Acquisition  Regulation,  Commerce 
Business  Daily  Requirements 

agency:  Office  of  Acquisition  Policy. 

t,SA. 

action:  Final  rule. 

SUMMARY:  The  General  Services 
Administration  Acquisition  Regulation 
(GSAR)  Chapter  5.  is  amended  to  revise 
Part  505  to  provide  for  publication  of 
proposed  acquisitions  of  real  property 
appraisal  services  in  local  newspapers, 
to  authorize  direct  submission  of 
synopsis  messages  to  the  Commerce 
Business  Daily  (CBD)  by  contracting 
officers  rather  than  through  the  GSA 
Business  Service  Centers,  and  to  provide 
an  exception  to  the  CBD  publication 
requirement  and  publicizing  and 
response  times  for  proposed 
acquisitions  of  real  property  appraisal 
services.  Acquisition  Circular  AC-86-7 


is  canceled.  The  intended  effect  is  to 
improve  the  regulatory  coverage  by 
having  it  conform  to  applicable  Federal 
regulations  and  to  provide  uniform 
procedures  for  contracting  under  the 
regulatory  system. 

EFFECTIVE  DATE:  iune  9  Ttfi" 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Shirley  Scott,  Office  of  GSA 
Acquisition  Policy  and  Regulations  on 
(202)  523^765. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  November  17, 1986,  the  General 
Services  Administration  published  in 
the  Federal  Register  (51  FR  41506) 
Acquisition  Circular  AC-86-7  which 
temporarily  amended  Part  505  of  the 
GSAR  to  implement  the  provisions  of 
Pub.  L.  99-500.  Continuing  Resolution  for 
Appropriations  FY  1987.  Title  IX  section 
922.  which  increased  certain 
requirements  relating  to  small 
purchases. 

Comments  received  from  MSTC.  the 
Association  for  Information  and  Image 
Management,  and  from  various  GSA 
offices  have  been  reviewed,  reconciled 
and  incorporated  when  appropriate  in 
the  final  rule. 

Impact 

The  Director,  Office  of  Management 
and  Budget  (OMB),  by  memorandum 
dated  December  14. 1984,  exempted 
certain  procurement  regulations  from 
Executive  Order  12291.  The  exemption 
applies  to  this  rule.  The  GSA  certifies 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et.  seq.).  The  publication  of  proposed 
acquisitions  of  real  property  appraisal 
services  in  local  newspapers  instead  of 
the  CBD  will  benefit  small  businesses  in 
the  industry  because  announcements  of 
contracting  opportunities  will  appear  in 
publications  that  are  more  often  read  by 
appraisers.  The  change  authorizing 
contracting  offices  to  transmit  messages 
directly  to  the  CBD  will  only  affect  the 
internal  operations  of  the  agency.  The 
change  regarding  posting  of  proposed 
procurements  expected  to  exceed 
$10,000  but  not  to  exceed  $25,000  is 
merely  implementing  a  higher  level 
regulation  (the  Federal  Acquisition 
Regulation).  The  rule  does  not  contain 
information  collection  requirements 
which  require  the  approval  of  OMB 
under  the  Paperwork  Reduction  Act  (44 
use.  3501  et.  seq.). 

List  of  Subjects  in  48  CFR  Part  505 

Government  procurement. 


UM  i 


PART  505— PUBLICIZING  CONTRACT 
ACTIONS 

1.  The  authority  citation  for  48  CFR 
Part  505  continues  to  read  as  follows; 

Authority:  40  U.S.C.  486(c). 

2.  The  table  of  contents  for  Part  505  is 
amended  by  adding  §  505.203  to  read  as 

follows: 

Subpart  505.2— Synopsis  of  Proposed 
Contracts 


Set. 

505.203     Publicizing  and  response  time. 

***** 

3.  Section  505.101  is  amended  by 
redesignating  paragraphs  (a)  and  (b)  as 
(b)  and  (c),  and  adding  new  paragraphs 
(a)  and  (H)  to  read  as  follows: 

505.101     Mettiods  of  disseminating 
information. 

(a)  Contracting  offices  may  post  the 
notice  required  by  FAR  5.101(a)(2)  at  the 
Business  Service  Center  (BSC)  when 
located  in  the  same  geographic  area  as 
the  BSC.  Unless  there  is  an  unusual  and 
compelling  need  for  the  supplies  or 
services  being  procured,  the  closing  date 
established  for  receipt  of  offers  must  be 
after  the  10  day  period  for  posting  the 
information  required  by  FAR  5.207  (c) 
and  (f)  or  the  solicitation. 

(b)  The  appropriate  Business  Service 
Center  shall  be  furnished  a  copy  of 
solicitation  documents  (except 
solicitations  for  leases  of  real  property) 
when  the  estimated  contract  amount  is 
expected  to  exceed  the  small  purchase 
limitation.  The  Business  Service  Centers 
shall  display  the  solicitation  documents 
so  they  are  readily  available  and 
accessible  for  public  examination. 

(c)  Proposed  acquisitions  of  leasehold 
interests  in  real  property  involving 
blocks  of  space  of  10.000  or  more  square 
feet  shall  be  publicized  in  local 
newspapers  and/or  periodicals  unless 
exempt  under  FAR  5.202  or  505.202. 
Proposed  leases  of  less  than  10,000 
square  feet  may  be  publicized  in  local 
newspapers  and/or  periodicals  when 
the  contracting  officer  determines  such 
advertising  will  serve  to  promote 
competition. 

(d)  Proposed  acquisitions  of  real 
property  appraisal  services,  estimated  to 
cost  $10,000  or  more,  shall  be  publicized 
in  local  newspapers,  unless  exempt 
under  FAR  5.202  or  505.202. 

4.  Section  505.201  is  revised  to  read  as 
follows: 

505.201     General. 

All  synopsis  messages  for  proposed 
procurements  may  be  forwarded 
directly  to  the  Commerce  Business 
Daily  with  an  information  copy  to  the 
appropriate  Business  Service  Center 


(BSC).  Contracting  offices  shall  ensure 
that  internal  procedures  for  forwarding 
messages  to  the  Commerce  Business 
Daily  comply  with  FAR  5.203, 
Publicizing  and  response  time. 
Submission  to  the  Commerce 
Department  must  be  in  accordance  with 
FAR  5.207. 

5.  Section  505.202  is  amended  by 
adding  paragraph  (c)  to  read  as  follows: 

505.202  Exceptions. 

***** 

(c)  The  Administrator  has  determined 
under  section  18(c)(3)  of  the  Office  of 
Federal  Procurement  Policy  Act.  that  the 
Commerce  Business  Daily  is  not 
appropriate  for  publicizing  requirements 
for  real  property  appraisal  ser\'ices  and 
that  proposed  acquisitions  of  real 
property  appraisal  services,  estimated  to 
cost  $10,000  or  more,  shall  be  published 
in  local  newspapers. 

6.  Section  ,t05.203  is  added  to  read  as 
follows: 

505.203  Publicizing  and  response  time. 

Proposed  acquisitions  of  real  properly 
appraisal  services,  estimated  to  cost 
Si 0.000  or  more,  must  be  publicized  in 
local  newspapers  at  least  3  days  before 
issuance  of  a  solicitation,  unless  exempt 
from  publicizing  by  FAR  5.202.  Offerors 
must  be  provided  at  least  10  days  to 
respond  to  a  solicitation  for  real 
property  appraisal  services. 

7.  Section  505.207  is  amended  by 
revising  paragraph  (bj  to  read  as 
follows: 

505.207     Preparation  and  transmittal  of 
synopses. 

«  *  «  •  « 

(b)  Text  of  synopsis  messages  must  be 
prepared  as  prescribed  in  FAR  5.207. 

***** 

Dated:  June  3. 1987. 

Patricia  A.  Srervo, 

Associate  Administrator  for  Acquisition 

Policy. 

|FR  Doc.  87-13540  Filed  6-12-87;  8:45  amj 

BILLING  CODE  6820-61-M 

48  CFR  Part  509 

I  APO  2800.12  CHGE  451 

General  Services  Administration 
Acquisition  Regulation;  Suspension 
and  Debarment 

agency:  Office  of  Acquistion  Policy. 

GSA. 

action:  Final  rule. 

SUMMARY:  The  General  Services 
Administration  Acquisition  Regulation 
(GSAR).  Chapter  5.  is  amended  to  revise 
§  509.403  to  conform  to  the  current 
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or^anizational  title,  to  revise  S  509.404  to 
delete  reference  to  the  Automated 
Consolidated  List,  and  revise  S  509.405 
to  add  text  to  provide  guidance 
concerning  treatment  to  be  accorded 
bids  and  proposals  received  from 
suspended,  debarred,  or  ineligible 
contractors.  The  intended  effect  is  to 
improve  the  regulatory  coverage  and  to 
provide  uniform  procedures  for 
contracting  under  the  regulatory  system. 

EFFECTIVE  DATE:  june  3,  1987. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Edward  Loeb,  Office  of  GSA 
Acquisition  Policy  and  Regulations,  IBth 
and  F  Streets  NW..  Room  4029. 
Washington,  DC  20405  (202)  523-^764. 

SUPPIFMENTARV  INFORMATION; 

Biiclvground 

On  April  6, 1987,  The  General  Services 
Administration  (GSA)  published  GSAR 
Notice  5-169  in  the  Federal  Register  (52 
FR  10913)  inviting  comments  from 
interested  parties  on  proposed  changes 
to  the  regulation  and  provided  a  30-day 
comment  period.  No  comments  were 
received  from  the  public.  Comments 
received  from  various  GSA  offices  have 
been  reviewed,  reconciled,  and 
incorporated,  when  appropriate,  in  this 
rule. 

Impact 

The  Director,  Office  of  Management 
and  Dudget  (OMB).  by  memorandum 
dated  December  14. 1984.  exempted 
certain  procurement  regulations  from 
Executive  Order  12291.  The  exemption 
applies  to  this  rule.  The  GSA  certifies 
that  this  document  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  el  seq.].  The  rule  provides 
guidance  to  GSA  contracting  activities 
on  treatment  to  be  accorded  bids  and 
proposals  received  from  suspended, 
debarred,  or  ineligible  contractors.  The 
rule  does  not  contain  information 
collection  requirements  which  require 
approval  of  OMB  under  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  <■!  soq.]. 

J^ist  of  Subjects  in  48  CFR  Part  509 

Government  procuremrnf. 

PAHT  S09--CONTRACTOH 
QUALIFICATIONS 

1.  The  authority  citation  for  48  CFR 
Part  509  continues  to  read  »k  follows; 

Authority:  40  U  S.C.  4a(i|( ) 

2.  Section  509.403  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 


509  403     Definitions. 

(<i)  'Uetjiirring  official"  and 
"suspending  official"  mean  the 
Associate  Administrator  for  Acquisition 
Policy  or  a  designee. 
•         •         •         *         • 

3.  Section  509.404  is  revised  to  read  as 
follows; 

509.404  Consolidated  List  of  debarred, 
suspended,  and  ineligible  contractor*. 

The  dcbiirrmg  and  suspending  official 
is  responsible  for  compiling  and 
maintaining  the  Consolidated  List. 
ilCA's  shall  ensure  that  the 
Consolidated  List  is  used  effectively  by 
agency  contracting  officers. 

4.  Section  509.405  is  revised  to  read  as 
follows- 

509.405  Effect  of  listing. 

Prior  to  initiating  a  pre-award  survey 
or  any  procurement  action,  the 
Consolidated  List,  as  well  as  the  list  of 
contractors  proposed  for  debarment  by 
GSA.  must  be  reviewed  by  the 
responsible  contracting  officer.  Bids 
received  from  any  listed  contractor  in 
response  (o  an  Invitation  for  Bids  will  be 
opened,  entered  on  the  Abstract  of  Bids, 
and  rejected  unless  the  debarring  or 
suspending  official  determines  in  writing 
that  there  is  a  compelling  reason  to 
consider  the  bid.  Proposals,  quotations 
or  offers  received  from  any  listed 
contractor  must  not  be  evaluated  for 
award  or  included  in  (he  competitive 
range,  and  discussions  must  not  be 
conducted  with  such  offeror,  unless  the 
debarring  or  suspending  official 
determines,  in  writing,  that  there  is  a 
compelling  reason  to  do  so. 

Dated:  |iine  3.  1987. 

Patricia  A.  Szervo, 

Associate  Administrator  for  Acquisition 
Policy. 

\VV.  Doc.  B7-13.VI1  Filed  6-12-87:  8:45  am| 

BILLING  CODE  6«70^  '   u 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  640 

I  Docket  No.  70345-7 101 1  ■' 

Spiny  Lobster  Fishery  of  the  Gulf  of 
Mexico  and  South  Atlantic 

AGENCv:  \.ili()n<d  M.irme  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 
ACnoN:  Final  rule. 

SUMMARV:  NOAA  issues  this  final  rule 
to  implement  Amendment  1  to  the 
Fishery  Management  Plan  for  Spiny 
Lobster  in  the  Gulf  of  Mexico  and  South 


Atlantic  (FT^P).  The  Secretary  of 
Commerce  has  approved  Amendment  1 
with  the  exception  of  certain  measures 
which  were  conditionally  approved.  The 
measures  conditionally  approved 
change  (he  Fishing  seasons,  establish  a 
recreational  bag  limit,  and  require 
commercial  permits  and  the  use  of  live 
wells.  These  measures  will  be 
implemented  when  the  specified 
conditions  are  met.  The  requirement  of  a 
recreadonal  permit  was  approved,  but 
its  implementation  was  reserved. 
Measures  approved  and  implemented  by 
this  rule  incorporate  slipper  lobster  into 
(he  managemen(  unit,  prohibit  the 
retention  and  use  of  egg-bearing  spiny 
and  slipper  lobsters,  and  reduce  the 
number  of  undersized  spiny  lobsters 
allowed  to  be  held  on  board  for  use  as 
attrac(ants.  The  intended  effec(  of  (his 
rule  is  (o  preven(  overfishing  of  (he 
spiny  lobs(er  and  slipper  lobs(er  stocks, 
to  rebuild  and  maintain  (he  s(ocks  a(  a 
maximum  sus(ainable  yield  level 
(hroiigh  pro(ection  of  undersized  spiny 
lobs(ers.  and  (o  provide  for  more 
consis(en(  State  and  Federal 
miinagfment  measures. 

EFFECTIVE  DATE:  July  15, 1987. 

ADDRESS:  Copies  of  the  Final 
supplemental  environmental  assessment 
and  the  supplemental  regulatory  impact 
review  are  available  from  Michael  E. 
justen.  Southeast  Region.  National 
Marine  Fisheries  Service.  9450  Koger 
Roiilpvard   St   PpiprsbiirR  Fl..  T(702. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ml.  (mi  !  F.   justen.  813-893-3722. 
SUPPLEMENTARV  INFORMATION:  The 
spiny  lobsler  fishery  is  managed  under 
(he  FMP  and  its  implementing 
regulations  at  50  CFR  Part  640  under  (he 
authority  of  the  Mxignuson  Fishery 
Conservation  and  Management  Act 
(Magnuson  Ac().  These  regula(ions 
implement  Amendmen(  1  to  the  FMP 
which  was  prepared  jointly  by  the  Gulf 
of  Mexico  and  South  Atlantic  Fishery 
Management  Councils  (Councils).  A 
notice  of  availability  of  the  amendment 
and  request  for  comments  was 
published  on  February  25. 1987  (52  FR 
5564).  A  proposed  rule  to  implement 
Amendment  1  was  published  on  March 
18. 1987  (52  FR  8487).  A  notice  of 
availability  of  a  minority  report  on  the 
amendment  by  some  members  of  both 
Councils  was  published  on  April  3.  1987 
(52  FR  10780:  corrected  at  52  FR  13257. 
April  22. 1987). 

The  FMP  manages  the  spiny  lobster 
fishery  throughout  the  exclusive 
economic  zone  (EF.Z)  off  the  South 
Atlantic  coastal  States  from  the 
Virginia/North  Carolina  border  south 
and  through  the  Gulf  of  Mexico.  The 


maiiajjemenl  unil  for  the  FMP  has 
consisted  of  the  spiny  lobster.  I'unalirus 
(iryus:  this  fiaal  rule  adds  the  slipper 
(Spanish)  lobster.  Scyllurjdus  noihfcr. 

The  preamble  to  ihe  proposed  rule 
contained  information  on  the  fishery, 
discussed  problems  in  the  fishery, 
discussed  the  proposed  regulatory 
changes  and  analyzed  the  benefits  of  the 
proposed  changes.  That  information  is 
not  repealed  here. 

Comments  and  Responses 

Seventeen  written  responses  v\ere 
received  commenting  on  the  proposed 
rule  and  amendment.  The  sources  of  the 
comments  were  ten  recreational 
fishermen,  two  commercial  fishermen, 
two  Federal  agencies,  a  commercial 
fishing  organization,  the  State  of  Florida, 
and  a  minority  group  composed  of 
members  of  both  Councils.  For 
convenience  of  discussion,  the  issues 
raised  by  commenters  are  summarized 
by  category. 

1.  Inconsistent  Federal  and  State 
I  Florida  I  Regulations 

The  Councils  prepared  Amendment  1 
with  the  understanding  that  its 
management  measures  would  ptarallel 
Florida's  proposed  management 
measures,  which  had  not  been  issued  at 
Ihat  time.  The  Florida  proposed  rule 
differed  substantially  from  the  Federal 
proposed  rule  with  regard  to  (1)  opening 
dates  for  the  1987  fishing  season.  (2)  bag 
limits  for  recreational  fishermen,  and  (3) 
permitting  requirements.  The  Florida 
Marine  Fisheries  Commission  (FNiFC) 
provided  comments  and  requested 
modification  of  the  Federal  proposed 
rule  to  correspond  to  the  State's 
proposed  rule.  Under  the  Magnuson  Act, 
the  Secretary  is  not  authorized  to  so 
modify  the  proposed  rule.  Implementing 
Ihe  originally  proposed  measures  only  in 
Ihe  FEZ  would  cause  confusion  among 
fishermen  and  complicate  enforcement. 
Therefore,  the  Secretary  conditionally 
approved  and  NOAA  will  implement 
these  measures  when  the  State  has 
compatible  regulations. 

2.  Use  of  Undersized  Spiny  Lobsters  as 
Altractants 

Three  recreational  fishermen,  two 
Federal  agencies,  one  State  natural 
resource  agency  and  members  of  both 
Councils  through  a  minority  report 
objected  to  the  use  of  undersized 
lobsters  as  altractants  in  the  commercial 
trap  fishery.  The  recreational  fishermen 
opposed  this  practice  because  they 
believed  (he  resulting  reduction  in  yield 
led  to  the  imposition  of  bag  limits  on 
them.  The  U.S.  Department  of  Interior, 
Fish  and  Wildlife  Service,  and  the  FMFC 
opposed  (his  practice  because  of  the 


high  mortality  of  undersized  lolislers 
associated  with  onboard  handling, 
exposure  to  air,  and  confinement  in 
traps.  They  believed  this  practice 
resulted  in  overfishing  and  reduction  in 
yield  from  the  fishery.  The  U.S. 
Department  of  Transportation  (U.S. 
Coast  Guard)  opposed  the  possession 
and  use  of  undersized  lobsters  as 
altractants  in  traps  because  it  impedes 
enforcement  of  the  minimum  size 
regulations.  The  minority  report  urged 
the  Secretary  to  prohibit  this  practice 
beginning  with  the  1989/1990  fishing 
season  and  to  require  escajje  gaps  in 
traps. 

The  Organized  Fishermen  of  Florida,  a 
non-profit  organization  representing 
commercial  fishing  interests,  supported 
the  use  of  undersized  lobsters  as 
attractants.  They  contend  that  this 
practice  is  necessary  because  the  catch 
per  trap  when  baited  with  undersized 
lobsters  is  three  times  that  for  traps 
using  the  next  best  bait. 

The  Councils  reviewed  all  of  the 
information  on  live  wells  and  the  use  of 
undersized  lobsters  as  attractants  in 
traps  and  concluded  ihat  reduction  in 
the  number  of  undersized  lobsters  held 
on  board  from  200  to  100.  coupled  with 
the  use  of  live  wells,  will  substantially 
reduce  the  mortality  of  undersized 
lobsters  due  to  handling  and  exposure. 
The  Councils  specifically  rejected 
measures  such  as  prohibiting  the  use 
and/or  possession  of  undersized 
lobsters  and  requiring  escape  gaps  due 
to  the  potentially  significant  negative 
economic  and  social  impacts  on 
commercial  fishermen.  NOAA  agrees 
with  the  Councils  and  will  implement 
the  measure  reducing  the  number  of 
undersized  lobsters  held  on  board  to  be 
used  as  attractants  to  100. 
Implementation  of  the  use  of  live  wells 
is  discussed  below. 

3.  Change  in  the  Opening  of  the  Regular 
Season. 

Five  recreational  fishermen  and  the 
FMFC  requested  the  Secretary  to  delay 
until  1988  the  change  in  the  opening  of 
the  regular  season.  They  objected  (o  any 
change  this  year  in  the  opening  date  for 
the  regular  season,  as  such  a  change 
would  disrupt  planned  vacations  and 
result  in  adverse  economic  impacts  for 
tourist-related  businesses. 

NOAA  agrees  that  Federal  regulations 
and  changes  in  the  opening  of  the 
regular  season  should  be  compatible 
with  State  regulations.  Therefore, 
NOAA  will  change  the  opening  of  (he 
regular  season,  as  set  forth  in  the 
proposed  Federal  rule,  when  Florida 
implements  a  compatible  change  in 
State  regulations. 


4.  Bag  Limits 

Four  recreational  fishermen  and  the 
FMFC  commented  on  the  recreatitmal 
bag  limit.  The  recreational  fishermen 
opposed  the  bag  limit  as  being 
unnecessary  because  (bey  believed  (he 
commercial  sector  was  solely 
responsible  for  the  overfishing.  The 
FMFC  asked  NOAA  to  accept  (he  bag 
limit  in  the  proposed  State  rule.  Under 
the  proposed  State  rule,  a  boat  limit  of 
24  would  allow  parties  of  up  to  three 
persons  in  a  boat  to  possess  more  than  6 
spiny  lobsters  per  person  per  day. 

NOAA  reviewed  the  comments  and 
concluded  that  implementation  of  the 
bag  limit,  as  was  set  forth  in  the 
proposed  Federal  rule,  is  a  necessary 
management  measure  but  that  it  should 
be  delayed  until  (here  are  compatible 
State  regulations.  This  delay  will 
prevent  confusion  among  fishermen  and 
lessen  problems  for  enforcement  agents. 

5.  Permits 

Two  commercial  and  three 
recreational  fishermen  and  the  U.S. 
Coast  Guard  commented  on  the  use  of 
Federal  fisheries  permits  for  the 
commercial  sector.  A  commercial  and  a 
recreational  fisherman  supported  the 
requirement  that  the  Federal  permi( 
should  be  used  to  identify  commercial 
fishermen  and  to  restrict  recreational 
fishermen  to  a  bag  limit.  Two 
recreational  fishermen  opposed  the  ten 
percent  earned  income  criterion  for 
obtaining  the  Federal  permit  because 
they  would  not  qualify  for  a  permit  and 
would  be  restricted  to  the  bag  limit.  The 
FMFC  did  not  adopt  the  requirement 
anticipated  by  the  Councils  that  the 
holder  of  a  State  crawfish  license 
possess  a  Federal  permit.  To  possess 
spiny  lobster  in  excess  of  the  bag  limit 
under  the  proposed  Federal  rule,  a 
fisherman  must  obtain  a  Federal  permit. 
A  fisherman  must  have  derived  at  least 
ten  percent  of  his  earned  income  from 
commercial  fishing  during  the  preceding 
calendar  year  to  be  eligible  for  the 
Federal  permit.  Under  Ihe  proposed 
State  rule,  individuals  need  only 
purchase  two  licenses — a  salt  water 
products  license  and  a  crawfish 
license — to  commercially  fish  for  spiny 
lobsters. 

The  U.S.  Coast  Guard  opposed  the  use 
of  a  tailing  permit  in  the  EEZ  because  it 
would  be  too  difficult  to  enforce. 
Allowing  fishermen  (o  possess  (he  (ail  of 
a  lobster  creates  conditions  for 
fishermen  to  circumvent  the  regulations 
on  the  minimum  size  limits  and  spearing 
of  spiny  lobster. 

NOAA  concluded  that  the  system  for 
issuing  commercial  Federal  fisheries 
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permits  should  be  implemented  when 
the  Stale  adopts  a  management  regime 
which  is  compatible  with  the  proposed 
Federal  rule. 

As  discussed  in  the  proposed  rule  and 
in  Amendment  1.  the  requirement  for  a 
recreational  fishing  permit  will  be 
proposed  by  a  separate  regulatory 
amendment  when  F'lorida  proposes  a 
recreational  fishing  permit  for  Slate 
waters.  To  avoid  unnecessary 
duplication,  implementation  may  consist 
of  requiring  those  who  fish 
recrealionally  in  the  EEZ  to  have  a  Slate 
permit. 

ft  Enforcement  Costs  i 

The  U.S.  Coast  Guard  wanted  a 
definitive  statement  on  the  cost  of 
enforcement.  NOAA  believes  that  these 
measures  will  not  add  new  requirements 
for  enforcement  resources;  rather,  these 
measures  allow  the  law  enforcement 
agencies  to  better  utilize  existing 
resources.  In  effect,  these  regulations  do 
not  increase  the  cost  of  enforcement  of 
the  FMP. 

Z  Safety  Aspects  of  Live  Wells 

The  Coast  Guard  objected  to  the  use 
of  live  wells  filled  with  water  on  vessels 
since  this  requirement  could  adversely 
affect  the  vessels'  safety.  To  comply 
with  the  amendment,  a  fisherman 
wishing  to  hold  100  undersized  lobsters 
on  board  would  need  a  well  tank  of  over 
75  gallons'  capacity  which  would  add 
nearly  650  pounds  above  the  water  line 
of  a  vessel.  In  addition,  depending  upon 
the  tank's  design,  movement  of  the 
water  in  this  tank  could  further  reduce  a 
vessel's  stability. 

NOAA  agrees  the  safely  aspects  of 
the  use  of  live  wells  should  be  examined 
and  will  not  implement  this  measure 
until  Ihe  safely  concerns  are  resolved. 

Approval  of  Amendment  1 

Final  regulations  (1)  incorporating 
slipper  lobsters  into  the  management 
unit.  (2)  requiring  immediate  release  of 
egg-bearing  slipper  and  spiny  lobsters  to 
the  open  water.  (3)  prohibiting  the  use  of 
egg-bearing  spiny  lobsters  as 
attractants.  and  (4)  reducing  the  number 
of  undersized  spiny  lobsters  held  aboard 
vessels  for  use  as  attractants  to  100  are 
effective  July  8. 1987.  These  measures 
will  provide  added  protection  to  the 
slipper  and  spiny  lobster  resources 
during  the  forthcoming  fishing  season. 
The  remaining  measures  are  not 
implemented  now  for  the  reasons 
specified  above.  The  Councils  will 
explore  ways  to  reduce  the 
inconsistencies  between  F'lorida  and 
Federal  regulations:  the  U.S.  Coast 
Guard  or  appropriate  organizations  will 
be  requested  to  conduct  the  necessary 


research  to  resolve  Ihe  vessel  safety 
concerns  associated  with  live  wells. 

Procedures  for  Implementing  Delayed 
Measures 

Measures  which  are  conditionally 
approved  and  not  implemented  now 
include:  (1)  commercial  fishing  permit: 
(2)  a  tailing  permit  for  separation  of  tails 
from  whole  lobsters:  (3)  change  in  the 
beginning  date  of  the  regular  fishing 
season:  (4)  extension  of  the  trap  removal 
period:  (5)  a  recreational  bag  limit:  and 
(6)  the  use  of  live  wells  filled  with 
aerated  circulating  sea  water.  These 
measures  were  published  as  part  of  the 
proposed  rule  and  will  be  implemented 
in  one  or  more  final  rulemaking  actions 
when  the  specified  conditions  are  met.  If 
any  condition  is  not  met.  an  amendment 
to  the  FMP  will  be  necessary  to 
implement  the  measure  to  which  the 
condition  applies. 

Changes  from  the  Proposed  Rule 

In  §  640.2.  unnecessary  language  in 
the  definition  for  Authorized  Officer  is 
removed,  the  telephone  number  under 
Center  Director  is  corrected,  and  the 
deHnitions  no  longer  used  for 
Commercial  fishertvan  and 
Recreational  fisherman  are  removed. 

In  §  640.3.  paragraph  (c)  is  revised  to 
clarify  that  the  U.S.  Coast  Guard  is  not  a 
party  to  the  Slate/Federal  agreement  for 
data  collection. 

In  5  640.6.  paragraph  (i)  is  reworded 
for  clarity  and  to  specify  that  unmarked 
buoys  are  illegal  gear. 

In  5  640.7.  specific  prohibitions  are 
added  for  interference  with  a  search, 
seizure,  or  sale  of  seized  lobsters  to 
clarify  that  such  conduct  is  prohibited. 
These  prohibitions  enhance  substantive 
provisions  of  the  regulations  and  will 
facilitate  effective  enforcement.  Also 
added  is  a  prohibition  on  exceeding  a 
recreational  catch  limit.  This 
management  measure  was  included  in 
the  proposed  rule  but  without  a  specific 
prohibition. 

Classification 

The  Regional  Director  determined  that 
Amendment  1  is  necessary  for  Ihe 
conservation  and  management  of  the 
spiny  and  slipper  lobster  fishery  of  Ihe 
Gulf  of  Mexico  and  the  South  Atlantic 
and  that  it  is  consistent  with  the 
Magnuson  Act  and  other  applicable  law. 

The  Councils  prepared  an 
environmental  assessment  (EA)  for  this 
amendment  and  concluded  that  there 
will  be  no  significant  impact  on  the 
environment  as  a  result  of  this  rule.  A 
copy  of  the  EA  may  be  obtained  from 
NMFS  (See  ADDRESS). 

The  Administrator  of  NOAA 
determined  thai  this  rule  is  not  a  "major 


rule",  requiring  a  regulatory  impact 
analysis  under  Executive  Order  12291. 
The  amendment's  management 
measures  are  designed  to  increase 
current  landings,  enhance  productivity 
of  the  stock,  and  prevent  overfishing  of 
the  spiny  and  slipper  lobster  stocks.  The 
major  benefits  from  this  amendment  are 
greater  than  the  associated  Federal 
costs  to  manage  the  fishery  on  a 
continuing  basis.  The  Councils  prepared 
a  supplemental  regulatory  impact 
review  (SRIR)  which  concluded  that  this 
rule  will  increase  the  likelihood  of 
achieving  the  projected  benefits 
described  in  the  FMP  through  more 
effective  enforcement  and  a  reduction  in 
mortality  of  undersized  lobsters.  No 
regulatory-induced  price  increases  or 
Federal  enforcement  costs  should  occur. 
A  copy  of  the  SRIR  may  be  obtained 
from  NMFS  (see  ADDRESS}.- 

The  General  Counsel  of  the 
Department  of  Commerce  certified  to 
the  Small  Business  Administration  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  it  will 
not  significantly  reduce  harvest  levels, 
alter  current  fishing  practices,  or  impose 
significant  new  costs  on  the  industry.  As 
a  result,  a  regulatory  flexibility  analysis 
was  not  prepared. 

The  proposed  rule  contained  a 
collection  of  information  requirement 
subject  to  the  Paperwork  Reduction  Act; 
however.  §  640.4.  which  contained  that 
collection  of  information  requirement,  is 
not  being  implemented  now.  Approval 
from  the  Office  of  Management  and 
Budget  will  be  obtained  before  §  640.4  is 
implemented. 

The  Councils  determined  that  this  rule 
will  be  implem^ted  in  a  manner  that  is 
consistent  to  the  maximum  extent  i 

practicable  with  the  approved  coastal 
zone  management  programs  of  North 
Carolina.  South  Carolina.  F'lorida. 
Alabama.  Mississippi,  and  Louisiana. 
This  determination  was  submitted  for 
review  by  the  responsible  State  agencies 
under  section  307  of  the  Coastal  Zone 
Management  Act.  Louisiana.  Mississippi 
and  South  Carolina  Agreed  with  this 
determination.  Alabama,  F'lorida.  and 
North  Carolina  did  not  respond, 
therefore,  consistency  is  automatically 
implied.  Georgia  and  Texas  do  not  have 
approved  coastal  zone  management 
programs. 

List  of  Subjects  in  50  CFR  Part  640 

F'isheries.  Fishing.  Reporting  and 
recordkeeping  requirements. 


Dated:  )une  9.  1987. 
lames  E.  Douglas.  Jr., 

Dnputy  Assistunl  Administrator  Far 
Fisheries.  Motional  Marine  Fisheries  Service. 
For  reasons  set  forth  in  the  preamble. 
50  CFR  Part  640  is  amended  as  follows: 

PART  640— SPINY  LOBSTER  FISHERY 

OF  THE  GULF  OF  MEXICO  AND  SOUTH 
ATLANTIC 

1.  The  authority  citation  for  Part  640 
continues  to  read  as  follows: 

Authority:  16  U  S.C.  1801  et  seq. 

2.  In  §  640.1.  the  second  sentence  is 
revised  to  read  as  follows: 

§640.1     Purpose  and  scope. 

■    '   The  regulations  in  this  part 
govern  fishing  for  spiny  lobster  and 
slipper  (Spanish)  lobster  by  vessels  of 
the  United  Slates  within  the  EEZ  in  the 
Atlantic  Ocean  and  Gulf  of  Mexico 
along  the  coast  of  the  South  Atlantic 
Stales  from  the  Virginia/North  Carolina 
border  south  and  through  the  Gulf  of 
Mexico. 

3.  In  §  640.2,  the  definitions  for 
Commercial  fisherman.  Fishery 
conservation  zone  (FCZJ.  and 
Recretional  fisherman  are  removed; 
paragraph  (b)  under  the  definition  for 
Authorized  officer,  the  telephone 
number  under  Center  Director,  and  the 
definition  (ot  Fish  are  revised:  and  new 
definitions  for  Commercial  fishing. 
Exclusive  economic  zone  (EEZ), 
Recrctional  fishing,  and  SJipper 
(Spanish)  lobster  are  added  in 
alphabetical  order  to  read  as  follows: 

§640.2    Definitions. 
«         «         *         *         * 

Authorized  officer  means: 

•  *        «        *        * 

(b)  Any  special  agent  of  the  National 
Marine  Fisheries  Service: 

•  •         •         •         * 

Center  Director  '  '  '  telephone  305- 
361-4200. 

***** 

Commercial  fishing  means  any  fishing 
or  fishing  activities  which  result  in  the 
harvest  of  any  marine  or  freshwater 
organisms,  one  or  more  of  which  (or 
parts  thereof)  is  sold,  traded,  or 
bartered. 

•  •  •  •  • 

Exclusive  economic  zone  (EEZ) 
means  Ihe  zone  established  by 
Presidential  Proclamation  5030.  dated 
March  10,  1983.  and  is  that  area  adjacent 
to  the  United  States  which,  except 
where  modified  to  accommodate 
international  boundaries,  encomp.isses 
all  waters  from  the  seaward  boundary 
of  each  of  the  coastal  Stales  to  a  Iii;:j  on 
which  each  point  is  200  nautical  miles 
from  Ihe  baseline  from  which  the 
territorial  sea  of  the  United  States  is 
measured. 


Fish  includes  the  spiny  lobster. 
Panulirus  orgus.  and  the  slipper 
(Spanish)  lobster,  Scyllarides  nodifer. 

***** 

Recreational  fishing  means  fishing  or 
fishing  activities  which  result  in  the 
harvest  of  fish,  none  of  which  (or  parts 
thereof)  is  sold,  traded,  or  bartered. 

***** 

Slipper  (Spanish)  lobster  means  the 
species  Scyllarides  nodifer. 

*         *         *"*      *         * 

4.  In  §  640.3,  paragraph  (c)  is  revised 
to  read  as  follows: 

§  640.3    Relation  to  other  taws. 

*  •  *  *  ■ 

(c)  Certain  responsibilities  relating  to 
data  collection  and  enforcement  may  be 
performed  by  authorized  State 
personnel  under  a  Slate/Federal 
agreement  for  data  collection  and  a 
tripartite  agreement  among  the  State, 
the  U.S.  Coast  Guard,  and  the  Secretary 
for  enforcement. 

5.  In  §  640.6.  paragraph  (i)  is  revised  to 
read  as  follows: 

§  640.6    Gear  and  vessel  identification. 

•  *  *  *  * 

(i)  An  unmarked  spiny  lobster  trap  or 
buoy  in  the  EEZ  is  illegal  gear.  Such 
trap.  buoy,  and  connecting  line  may  be 
disposed  of  in  any  manner  considered 
appropriate  by  the  Secretary  or  an 
authorized  officer.  An  owner  of  such  a 
trap  or  buoy  remains  subject  to 
appropriate  civil  penalties.  '•■ 

6.  In  §  640.7,  paragraphs  (a)  through  (r) 
are  redesignated  as  (a)(1)  through 
(a)(18):  newly  redesignated  paragraphs 
(a)(4),  (6),  (7).  (10),  and  (11)  are  revised; 
in  newly  redesignated  paragraph  (a)(15). 
the  reference  to  paragraph  "(n)"  is 
removed  and  "(a){14)"  is  added  in  its 
place:  in  newly  redesignated  paragraph 
(a){18).  the  word  "or "  at  the  end  of  the 
paragraph  is  removed;  new  paragraphs 
(a)(19),  (20),  and  (21)  are  added:  and 
paragraph  (s)  is  redesignated  as  (b)  and 
revised  and  the  introductory  text  is 
designated  as  paragraph  (a)  and  revised 
to  read  as  follows: 

§  640.7    General  prohibitions. 

(a)  It  is  unlawful  for  any  person  to  do 
any  of  the  following: 

•  •  *  *  • 

(4)  Harvest  a  spiny  lobster  with  a  trap 
except  during  the  season  specified  in 
§  640.20(a)(l"); 

***** 

(6)  Retain  on  board  or  possess  on  land 
a  berried  spiny  or  slipper  lobster  taken 
on  the  EEZ: 

(7)  Strip  eggs  from  or  otherwise  molest 
a  berried  spiny  or  slipper  lobster,  as 
specified  in  §  640.21(a); 

*         •         *         •         * 

(10)  Catch  or  retain  more  spiny 
lobsters  during  the  special  non-trap 


recreational  fishery  than  are  specified  in 
§  640.21(c); 

(11)  Retain  spiny  lobsters  smaller  than 
the  minimum  size,  except  as  specified  in 
§  640.22: 
***** 

(19)  F'ail  to  return  immediately  to  the 
water  unharmed  a  berried  (egg-bearing) 
spiny  or  slipper  lobster,  as  specified  in 
§  640.21(3): 

(20)  Interfere  with,  obstruct,  delay,  or 
prevent  by  any  means  a  lawful 
investigation  or  search  in  Ihe  process  of 
enforcing  this  part:  or 

(21)  Interfere  with,  obstruct,  delay,  or 
in  any  other  manner  prevent  the  seizure 
of  illegally  taken  spiny  or  slipper  lobster 
or  the  final  disposition  of  such  lobster 
through  sale. 

(b)  It  is  unlawful  to  violate  any  other 
provision  of  this  part,  the  Magnuson 
Act.  or  any  regulation  or  permit  issued 
under  the  Magnuson  Act. 

7.  In  §  640.21,  paragraphs  (a)  and  (c) 
are  revised  to  read  as  follows: 

§  640.21    Harvest  limitations. 

(a)  Berried  lobsters.  A  berried  spiny 
lobster  or  slipper  lobster  must  be 
returned  immediaiely  to  the  water 
unharmed.  If  found  in  a  trap,  a  berried 
lobster  may  not  be  retained  in  the  trap. 
A  berried  lobster  may  not  be  stripped  of 
its  eggs  or  otherwise  molested. 
***** 

(c)  Recreational  catch.  During  Ihe 
two-day  sea.son  described  in  §  640.20((;). 
the  catch  is  limited  to  six  spiny  lobsters 
per  person  per  day,  up  to  a  maximum  of 
24  spiny  lobsters  per  boat  per  day. 

8.  In  §  640.22.  paragraph  (b)  is  revised 
to  read  as  follows: 

§  640.22    Size  limitations. 
***** 

(b)  Live  spiny  lobsters  under  the 
minimum  size  may  be  held  in  a  shaded 
live  box  aboard  a  vessel  for  use  as 
attractants  in  traps.  No  more  than  one 
hundred  undersized  spiny  lobsters  may 
be  carried  on  board  for  use  as 
attractants. 

§§  640.2,  640  3,  640  4,  640.6.  640.7.  640.20, 
640.23    (Amended  I 

9.  In  addition  to  the  amendments  set 
forth  above,  the  initials  'FCZ"  are 
removed  and  the  initials  "EEZ"  are 
added  in  their  place  in  the  following 
places: 

§  640.2,  definition  oi  Management  area: 

§  640.3(a): 

§  640.4: 

§  640.6(g)  and  (h); 

§  640.7(a)(5)  and  (a)(18):  * 

§  640.20(d):  and 

§  640.2.3(b)(1). 
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This   section   ol   the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  ol  ailes  and 
regulations    The  purpose  ol  these  notices 
IS   to  give  interested   persons  an 
opportunity   to   participate   in   the   rule 
making  prior  to  the  adoption  ol  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Food  and  Nutrition  Service 

7  CFR  Part  250 

Donation  of  Foods  for  Use  in  the 
United  States.  Its  Territories  and 
Possessions  and  Areas  Under  Its 
Jurisdiction,  Eligibility  of  Nonprogram 

Schools 

agency:  Food  and  Nutrition  Service, 
I  SDA. 

ACTION:  Proposed  rule. 

SUMMARY:  This  rule  proposes  to  ainend 
the  regulations  governing  donation  of 
foods  to  clarify  the  circumstances  under 
which  donated  foods  may  be  made 
available  to  schools  which  do  not 
participate  in  the  National  School  Lunch 
or  School  Breakfast  I'rograms  and  are 
not  "commodity"  schools.  This  proposed 
regulation  would  also  specify  the  types 
of  commodities  which  such  schools 
would  be  eligible  to  receive.  This 
amendment  would  improve  the  program 
by  ensuring  a  consistent  policy  for 
dealing  with  these  schools. 
DATE:  To  be  assured  of  consideration, 
comments  must  be  received  or 
postmarked  on  or  before  August  14. 
1987, 

ADDRESS:  Comments  should  be  sent  to: 
Beverly  A.  King.  Chief.  Program  i 

Administration  Branch.  Food 
Distribution  Division.  Food  and 
Nutrition  Service,  U.  S.  Department  of 
Agriculture.  Alexandria.  Virginia  22302. 
Comments  in  response  to  this  proposal 
may  be  inspected  at  3101  Park  Center 
Drive.  Room  502.  Alexandria.  Virginia 
during  normal  business  hours  (8;30  a.m. 
to  5:00  p.m..  Monday  through  Friday). 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  A  King.  Chief,  Program 
Atlministralion  Branch  (703)  756-3600. 
SUPPLEMENTARY  INFORMATION: 

Classincalion 

This  action  has  been  reviewed  under 
Executive  Order  12291  and  has  been 
classified  as  not  major  because  it  will 


not  have  an  annua!  effect  on  the 
economy  of  $100  million,  will  not  cause 
a  major  increase  in  costs  or  prices  for 
program  participants,  individual 
industries.  Federal  agencies.  State  or 
local  government  agencies  or  geographic 
regions,  and  will  not  have  a  significant 
economic  impact  on  competition, 
employment,  investment,  productivity, 
innovation,  or  the  ability  of  U.S.-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  foreign 
markets. 

This  regulation  has  also  been 
reviewed  with  regard  to  the 
requirements  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  through 
612).  Pursuant  to  the  review,  the 
Administrator  of  the  Food  and  Nutrition 
Service  has  certified  that  this  proposed 
rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507). 
the  reporting  and  recordkeeping 
requirements  that  are  included  in  this 
rule  are  subject  to  approval  by  the 
Office  of  Management  and  Budget 
(OMB)  before  becoming  effective. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.550  and  is  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  (7  CFR  Part  3015.  Subpart  V.  48 
FR  29112,  June  24. 1963.) 

Background 

Section  416  of  The  Agricultural  Act  of 
1949  (7  U.S.C.  1431)  authorizes  the 
Department  to  donate  commodities  for 
use  by  various  recipients  in  the  LInited 
States  including  "nonprofit  school  lunch 
programs".  Traditionally,  these 
commodities,  as  well  as  donated  foods 
distributed  under  other  legislative 
authorities,  have  been  made  available 
primarily  to  schools  which  participate  in 
the  National  School  Lunch  Program 
(NSLP).  School  Breakfast  Program  (SBP) 
or  which  participate  as  "commodity" 
schools  under  section  14(0  of  the 
National  School  Lunch  Act.  There  are. 
however,  some  nonprofit  school  lunch 
programs  which  do  not  participate  in 
any  of  the  above  programs,  and  these 
schools  are  not  addressed  specifically  in 
the  regulations  governing  donation  of 
food.  Despite  this  omission,  these 
"nonprogram  schools"  are  eligible  to 


receive  certain  types  of  commodities. 
Section  416  refers  generally  to  nonprofit 
school  lunch  programs.  The  Department 
has  concluded,  therefore,  that  other 
commodity  items  distributed  under  the 
authority  of  section  416  may  be  made 
available  to  nonprogram  schools 

For  these  reasons,  the  Department  is 
proposing  to  amend  {  250.8  (a)  of  the 
regulations  governing  donation  of  food 
to  clarify  that  nonprogram  schools  are 
eligible  to  receive  certain  types  of 
commodities  provided  they  satisfy 
specified  eligibility  criteria  established 
for  schools  which  participate  in  the 
NSLP  or  SBP  or  which  are  "commodity" 
schools.  First,  the  school  must  either  be 
public  or  have  nonprofit  status  as 
determined  by  the  Internal  Revenue 
Service.  Secondly,  the  school  food 
service  must  be  operated  on  a  nonprofit 
basis.  Finally,  if  private,  the  school  must 
not  charge  tuition  in  excess  of  the  limit 
established  for  the  NSLP.  to  ensure  that 
benefits  are  directed  primarily  toward 
needier  recipients.  Once  approved, 
nonprogam  schools  will  qualify  to 
receive  commodities  designated  by  the 
Department.  Nonprogram  schools  which 
are  approved  to  receive  these 
commodities  will  be  required  to  comply 
with  all  provisions  of  7  CFR  Part  250. 

List  of  Subjects  in  7  CFR  Part  250 

Aged.  Agricultural  commodities. 
Business  and  industry.  Food  assistance 
programs.  Food  donations.  Food 
processing.  Grant  programs — social 
programs.  Infants  and  children,  Price 
support  programs.  Reporting  and 
recordkeeping  requirements.  School 
breakfast  and  lunch  programs,  Surplus 
agricultural  commodities.  Accordingly, 
the  Department  is  proposing  to  amend  7 
CFR  Part  250  as  follows: 

PART  250— DONATIONS  OF  FOOD 
FOR  USE  IN  THC  UNITED  STATES,  ITS 
TERRITORIES  AND  POSSESSIONS 
AND  AREAS  UNDER  ITS 
JURISDICTION 

1.  The  authority  citation  for  Part  250  is 
revised  to  read  as  follows: 

Authority:  Sec  32.  Pub.  L.  74-320.  49  Stat. 
744  (7  use.  612c):  Pub.  L.  75-165.  50  Stat.  323 
(15  use,  713c):  secg.  6.  9.  60  Stat.  231,  2.33, 
Pub.  L  79-396  (42  U.S.C.  1755. 1758);  sec.  416. 
Pub.  L  81-439.  63  Slat.  1058  (7  U.S.C.  1431): 
sec.  4<)2.  Pub  L  91-665.  68  Stat.  843  (22  U.S.C. 
1922):  sec  210,  Pub.  L.  84-540.  70  Stat.  202  (7 
use.  1859);  sec.  9.  Pub.  L  85-931.  72  Slat. 
1792  (7  U.S.C.  1431b):  Pub.  L  86-756,  74  Stat. 
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899  (7  use.  1431  nt):  sec.  709,  Pub.  L.  89-321, 
79  Stal.  1212  (7  U.S.C.  1446a-1);  sec.  3,  Pub.  L 
90-302.  82  Stat.  117  (42  U.S.C.  1761):  sees.  409. 
410,  Pub.  L  93-288,  88  Stal.  157  (42  U.S.C. 
5179.  5180);  sec.  2.  Pub.  L  93-326,  88  Stat.  206 
(42  use.  1762a).  sec.  16.  Pub.  L.  94-105,  89 
Slat.  522  (42  U  S.C.  1766);  sec.  1304a,  Pub.  L 
95-113.  91  Stat.  980  (7  U.S.C.  612c  nt):  sec.  311. 
Pub.  L.  95-478.  92  Stat.  1533  (42  U.S.C.  3030a): 
snc.  10.  Pub  L  95-627,  92  Slat.  3623  (42  U.S.C. 
1760):  sec.  1561.  Pub.  L  99-198,  99  Stat.  1589 
(7  U.S.C.  612c):  5  use.  301,  unless  otherwise 
noted. 

2.  Section  250.8  is  amended  by 
redesignating  the  text  of  paragraph  (a) 
as  paragraph  (a)(1)  and  aidding  a  new 
paragraph  {■■i)(2).  to  read  as  follows: 

§  250.8    Eligible  recipient  agencies. 

(a)  *  •  * 

(2)  Schools  which  do  not  participate  in 
the  National  School  Lunch  Program  or 
as  commodity  schools  under  Part  210  of 
this  chapter  or  in  the  School  Breakfast 
Program  under  Part  220  of  this  chapter 
may  receive  such  commodities  as  the 
Secretary  may  designate,  provided  the 
schools  (i)  are  public  schools  or  private 
schools  determined  by  the  Internal 
Revenue  Service  to  be  exempt  from 
income  tax  under  section  501(c)(3)  of  the 
Internal  Revenue  Code  of  1954  or  in  the 
commonwealth  of  Puerto  Rico,  certified 
as  nonprofit  by  the  Governor  (ii) 
operate  a  nonprofit  lunch  service;  and 
(iii)  do  not  charge  tuition  in  excess  of 
the  limit  established  for  schools  which 
participate  in  the  National  School  Lunch 
and  School  Breakfast  Programs.  Such 
schools  shall  be  eligible  to  receive  only 
those  commodities  acquired  under 
section  416  of  the  Agricultural  Act  of 
1949  to  the  extent  that  such  commodities 
become  available  and  the  Secretary  has 
determined  that  surpluses  of  such 
commodities  exist  and  surplus 
quantities  are  sufficient  to  distribute  to 
nonprogram  schools.  ^ 

•        •        •        •        * 

Dated:  )une  9.  1987. 
S.  Anna  Kondratas, 
Administrator. 
(H?  Doc.  87-13572  Filed  6-12-87;  8:45  am) 

BILUNO  CODE  3410-30-M 


ACTION:  Proposed  rule. 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization 
Service 

8  CFR  Part  214 

I  INS  Number  1024-871 

Nonimmigrant  Classes;  Requirements 
for  Admission,  Extension,  and 
Maintenance  of  Status 

AGENCY:  Immigration  and  Naturalization 
Service,  Justice. 


SUMMARY:  This  proposed  rule  would 
revise  the  documentary  requirements  for 
submission  of  an  application  for 
extension  of  slay  by  an  alien 
temporarily  in  the  United  States.  Current 
regulations  require  that  an  alien's 
passport  be  valid  for  at  least  six  months 
beyond  the  dale  on  which  he  or  she 
intends  to  depart  from  the  United  States. 
Under  the  proposed  rulemaking  the  alien 
would  be  required  to  certify  at  the  time 
of  apphcalion  for  extension  that  the 
passport  is  valid  and  that  he  or  she  will 
maintain  the  validity  of  the  passport 
throughout  his  or  her  stay.  The  alien 
would  no  longer  be  required  to  establish 
that  the  passport  is  valid  for  six  months 
beyond  the  anticipated  departure  dale. 

DATES:  Written  comments  must  be 
submitted  on  or  before  July  15, 1987. 

ADDRESS:  Please  submit  comments  in 
duplicate  to  the  Director,  Office  of 
Policy  Directives  and  Instructions, 
Immigration  and  Naturalization  Service, 
425  I  Street,  NW.,  Room  2011, 
Washington,  DC  20536. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  L.  Shaul.  Senior  Immigration 
Examiner,  Immigration  and 
Naturalization  Service.  425  I  Street, 
NW.,  Washington.  DC  20536.  Telephone: 
(202)  633-3946. 

SUPPLEMENTARY  INFORMATION:  Section 
212(a)(26)  of  the  Immigration  and 
Nalionahly  Act  of  1952  ("the  Act") 
requires  that  a  nonimmigrant  alien 
seeking  admission  to  the  United  States 
be  in  possession  of  "a  passport  valid  for 
a  minimum  period  of  six  month  from  the 
date  of  the  expiration  of  the  initial 
period  of  his  admission  or  contemplated 
initial  period  of  slay  authorizing  him  to 
return  to  the  country  from  which  he 
came  or  to  proceed  to  and  enter  some 
other  country  during  such  period."  By 
regulation,  at  8  CFR  214.1(a),  the 
Immigration  and  Naturalization  Service 
("the  Service")  requires  that  an  alien 
filing  an  application  for  extension  of 
nonimmigrant  stay  also  be  in  possession 
of  a  passport  valid  for  a  minimum  of  six 
months  from  the  expiration  dale  of  the 
contemplated  slay,  unless  otherwise 
provided.  The  proposed  rulemaking 
would  change  the  requirement  relating 
to  applications  for  extension  of  stay  so 
that  the  alien  would  be  required  to  be  in 
possession  of  a  valid  passport  at  the 
lime  of  application  and  would  also  be 
required  to  maintain  the  validity  of  the 
passport  throughout  his  or  her  slay  in 
the  United  Stales.  The  statutory 
requirement  relating  to  the  validity  of 
the  passport  at  time  of  admission  would 
remain  unchanged. 


Under  the  current  regulations  it  is  not 
unusual  for  an  alien  to  be  unable  to 
comply  with  the  passport  validity 
requirement  when  applying  for 
extension  of  stay  because  the  aliens 
consulate  is  unable  or  unwilling  to 
extend  the  validity  of  the  document  for  a 
period  covering  the  anticipated  stay  plus 
six  months.  For  example,  if  an  alien 
seeks  a  one-year  extension  of  stay,  his 
passport  must  now  be  valid  for  at  least 
18  months:  however,  his  consulate  may 
have  a  policy  of  not  granting  extensions 
of  passport  validity  for  more  than  12 
months.  This  results  in  the  alien  being 
granted  extensions  of  nonimmigrant 
stay  in  increments  of  not  more  than  six 
months  each,  thereby  doubling  the 
number  of  applications  which  must  be 
filed  by  the  alien  and  adjudicated  by  the 
Service.  Although  the  current  regulation 
may  occasionally  facilitate  deportation 
of  an  alien  who  has  violated  his  or  her 
status  in  the  United  States  (by 
eliminating  the  need  of  the  Service  to 
obtain  an  extension  of  the  alien's 
passport  in  order  to  effect  the  removal), 
this  advantage  is  minimal  compared  to 
the  additional  burdens  now  placed  on 
the  alien  and  the  Service.  The  proposed 
rulemaking  would  therefore  decrease 
inconvenience  to  the  public,  promote 
government  efficiency,  and  create  no 
significant  adverse  impact. 

In  accordance  with  5  U.S.C.  605(b),  the 
Commissioner  of  Immigration  and 
Naturalization  certifies  that  this  rule 
would  not.  if  promulgated,  have  a 
significant  adverse  economic  impact  on 
a  substantial  number  of  small  entities. 
This  rule  is  not  a  major  rule  within  the 
meaning  of  section  1(b)  of  E.0. 12291. 

List  of  Subjects  in  8  CFR  Part  214 

Administrative  practice  and 
procedures.  Aliens.  Employment. 
Foreign  officials,  Health  professions. 
Labor  unions,  Reporting  and 
recordkeeping  requirements.  Schools. 
Students,  Travel  restrictions. 

Accordingly,  Chapter  I  of  Title  8  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  214— [AMENDED] 

1.  The  authority  citation  for  Part  214  is 
revised  to  read  as  follows: 

Authority:  8  U.S.C.  1101, 1103, 1184. 

2.  In  §  214.1,  paragraph  (a)  is  revised 
to  read  as  follows: 

§214.1     Requirements  for  admission, 
extension,  and  maintenance  of  status. 

(a)  General.  Every  nonimmigrant  alien 
who  applies  for  admission  to.  or  an 
extension  of  stay  in.  the  United  State 
shall  establish  that  he  or  she  is 
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•iJniissible  tu  the  L'aileii  Slates,  ur  that 
any  (ground  of  inadmissibility  has  been 
waived  under  section  212(d)(3)  of  the 
Act.  Upon  application  for  admission,  the 
alien  shall  present  a  valid  passport  and 
valid  visa  unless  either  or  both 
documents  have  been  waived.  However, 
an  alien  applying  for  extension  of  stay 
shall  present  a  passport  only  if 
requested  to  do  so  by  the  Service.  The 
passport  of  an  alien  applying  for 
admission  shall  be  valid  for  a  minimum 
of  six  months  from  the  expiration  date 
of  the  contemplated  period  of  stay, 
unless  otherwise  provided  in  this 
chapter,  and  the  alien  shall  agree  to 
abide  by  the  terms  and  conditions  of  his 
or  her  admission.  The  passport  of  an 
alien  applying  for  extension  of  stay  shall 
be  valid  at  the  time  of  application  for 
extension,  unless  otherwise  provided  in 
this  chapter,  and  the  alien  shall  agree  to 
maintain  the  validity  of  his  or  her 
passport  and  to  abide  by  all  the  terms 
and  conditions  of  his  or  her  extension. 
The  alien  shall  also  agree  to  depart  the 
United  States  at  the  expiration  of  his  or 
her  authorized  period  of  admission  or 
extension,  or  upon  abandonment  of  his 
or  her  authorized  nonimmigrant  status. 
At  the  lime  a  nonimmigrant  alien 
applies  for  admission  or  extension  of 
stay  he  or  she  shall  post  a  bond  on  Form 
1-352  in  the  sum  of  not  less  than  $500,  to 
insure  the  maintenance  of  his  or  her 
nonimmigrant  status  and  departure  from 
the  United  States,  if  required  to  do  so  by 
the  director,  immigration  judge,  or  Board 
of  Immigration  Appeals. 
•         •         •         *         ft 

Dated:  |une  1, 1987.    . 
William  S.  Slattery, 

Acting  Associate  Commissioner, 
Examinations.  Immigration  and 
Naturalization  Service. 

|FR  Doc.  87-13519  Filed  6-12-87;  8:45  ami 
•  * 

HaLING  COOC  4410- 10-M 


DEPARTMENT  OF  DtfENSf 
Office  of  the  Secretary 
32  CFR  Part  68 
I  OoO  Directive  1342.XX  I 

Provision  of  Free  Public  Fducatlon  for 

Ehgibie  Dependent  Children 

agency:  Office  of  the  Secretary.  DoD. 
action:  Proposed  rule;  correction. 

SUMMARY:  This  amendment  is  to  correct 
an  administrative  error  printed  in  the 
Federal  Register  on  Friday.  May  22, 
1987  (52  FR  19361).  The  Department  of 
Defense  will  carefully  consider  all 
public  comments  submitted  on  32  CFR 
Part  68  on  or  before  July  15. 1987. 


DATE:  Commjnts  must  be  received  by 
Julv  15.  1987. 

ADDRESS:  Dependents  Support  Policy 

Directorate  (FSE&S)  (FM4P),  Room 

3C963,  The  Pentagon.  WashinRfon.  DC 

20301-4000. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Hector  O.  Nevarez.  telephone  (202) 

697-0481. 

List  of  Subjects  in  32  CFR  Part  r>8 
Fd  lira  lion.  Depend  en  Is. 

PART  68— [AMENDED] 

Accordingly,  32  CVR  Part  68  is 
amended  as  follows: 

1.  The  authority  citation  for  Part  68 
continues  to  read  as  follows: 

Authority:  20  U.S.C.  241 

§68.8    [Amended] 

2.  In  §68.8,  change  "June  22, 1987"  to 
read  "upon  date  of  signature  of  DoD 
Directive  1342.XX " 

June  9.  1987. 

Linda  M.  Lawson, 

Alternate  OSD  Federal  Register  Liaison 

Officer  Department  of  Defense. 

(FR  Doc.  87-13562  Filed  6-12-87:  8:45  am] 

BILLING  COOC  MIO-01-M 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

36  CFR  Part  7 

Cuyahoga  Valley  National  Recreation 
Area;  Off  Road  Vehicle  and 
Snowmobile  Use 

agency:  National  Park  Service.  Interior. 
action:  Proposed  rule. 

summary:  This  proposed  regulation  is 
necessary  to  designate  the  location 
within  Cuyahoga  Valley  National 
Recreation  Area  where  the  use  of  off- 
road  vehicles  and  snowmobiles  may  be 
permitted,  and  to  increase  the 
acceptable  decibel  level  that  off-road 
vehicles  may  emit  within  the  off-road 
vehicle  use  area.  It  is  the  objective  of 
this  proposed  regulation  to  provide  for 
the  preservation  and  enjoyment  of  the 
recreation  area  in  a  way  that  is 
consistent  with  both  the  snowmobile 
policy  of  the  National  Park  Service  and 
the  off-road  policy  of  the  Department  of 
the  Interior. 

date:  Written  comments,  suggestions,  or 
objections  will  be  accepted  until  July  15, 
1987. 

ADDRESS:  Comments  should  be  directed 
to:  Superintendent.  Cuyahoga  Valley 
NRA.  15610  Vaughn  Road.  Brecksville, 
Ohio  44141. 


FOR  FURTHER  INFORMATION  CONTACT: 

Robert  P.  Miiii',   Ast.  ^tdiit 

Superintendent,  Planning  A 

Development.  15610  Vaughn  Road. 

Brecksville,  Ohio  44141,  Telephone:  (216) 

528-5256. 

SUPPLEMENTARY  INFORMATION: 

Background 

Executive  Order  11644  (Use  of  Off- 
Road  Vehicles  on  Public  Lands)  issued 
February  8. 1972.  directed  Federal  land 
managing  agencies  to  develop  unified 
regulations  and  to  designate  areas  of 
use  for  off-road  vehicles.  Such  areas 
must  meet  criteria  which  minimize 
resource  damage,  harassment  of 
wildlife,  disruption  of  wildlife  habitat, 
and  in  the  case  of  units  of  the  National 
Park  System,  not  adversely  affect 
scenic,  natural,  and  aesthetic  values. 

In  response  to  Executive  Order  11644, 
the  Secretary  of  the  Interior  issued  a 
Departmental  memorandum  on  May  5, 
1972,  to  assure  full  compliance  with  the 
order,  and  to  provide  policies  and 
procedures  for  its  implementation.  The 
National  Park  Service,  as  required  by 
the  above  directive,  subsequently 
promulgated  general  regulations 
addressing  off-road  vehicle  and 
snowmobile  use  within  park  areas. 
Among  other  provisions,  these 
regulations  require,  where  off-road 
vehicle  or  snowmobile  use  is  authorized, 
that  routes  be  designated  by  special 
regulation. 

Furthermore,  the  General 
Management  Plan  for  Cuyahoga  Valley 
National  Recreation  Area.  (July  1977) 
states  on  page  50.  "Finally,  a 
motorcycling/snowmobiling  area  will  be 
established  on  a  trial  basis  in  a  limited 
area  on  the  western  side  of  the  valley 
between  Interstate  271  and  the  Ohio 
Turnpike  on  a  stable  upland  site." 

This  proposed  special  regulation  is 
necessary  to  (1)  designate  the  off-road 
vehicle  use  area  and  routes  for 
snowmobile  and  motorcycle  use  within 
Cuyahoga  Valley  NRA,  (2)  regulate 
other  visitor  activities  which  may 
conflict  with  the  off-road  vehicle  use 
area,  and  (3)  increase  the  acceptable 
decibel  level  that  motorcycles  may  emit 
when  within  the  off-road  vehicle  use 
area. 

The  off-road  vehicle  use  area  is 
federally  owned  land,  generally  bound 
by  Interstate  80.  Interstate  271,  and  west 
from  Riverview  Road  in  Boston 
Township.  The  routes  are  delineated  by 
markers  at  the  off-road  vehicle  area. 

To  avoid  potentially  dangerous 
conflicting  uses  by  visitors,  the  off-road 
vehicle  use  area  is  designated  for 
snowmobile  and  motorcycle  use  only. 
This  is  to  avoid  a  conflict  between 
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motorcyclists  and  horseback  riders,  or 
snowshoers  and  snowmobilers. 

General  operation  dates  may  be 
designated  to  avoid  conflicts  between 
motorcycle  and  snowmobile  use.  A 
period  between  each  season  may  be 
designated  as  well  to  provide  park  staff 
enough  time  to  prepare  for  the  next 
season.  The  regulation  also  allows  for 
designation  of  other  conditions  or 
restrictions  in  the  future  that  may  prove 
necessary  for  appropriate  operation  of 
the  ORV  area. 

National  Park  Service  general 
regulations  (36  CFR  2.12)  prohibit  the 
operation  of  a  motor  vehicle,  which 
includes  motorcycles,  that  exceeds  a 
noise  level  of  60  decibels  measured  on 
an  A-weighted  scale  at  50  feet.  The 
ambient  noise  level  of  the  off-road 
vehicle  use  area  presently  exceeds  this 
standard  due  to  Interstate  highway 
traffic  noise  and  this  standard  would 
preclude  the  operation  of  most 
motorcycles.  The  Society  of  Automotive 
Engineers  recommends  use  of  86 
decibels  at  50  feet,  and  this  standard  is 
adopted. 

Public  Participation 

The  policy  of  the  National  Park 
Service  is.  whenever  practicable,  to 
afford  the  public  an  opportunity  to 
participate  in  the  rulemaking  process. 
Accordingly,  interested  persons  may 
submit  written  comments  regarding  this 
propo.sed  rule  to  the  address  noted  at 
the  beginning  of  this  rulemaking. 

Drafting  Information 

The  primary  authors  of  this 
rulemaking  are  Brian  McMugh.  Chief. 
Resource  Management  and  Visitor 
Protection.  Garree  Williamson.  Resource 
Management  Specialist,  and  Gary  A. 
Pace.  North  District  Ranger,  all  of 
Cuyahoga  Valley  National  Recreation 
Area. 

Paperwork  Reduction  Act 

This  rulemaking  does  not  contain 
information  collection  requirements  that 
require  approval  by  the  Office  of 
Management  and  Budget  under  44  U.S.C. 
3501  et  spq. 

Compliance  with  Other  Laws 

The  Department  of  the  Interior  has 
determined  that  this  document  is  not  a 
major  rule  under  Executive  Order  12291, 
and  certifies  that  this  document  will  not 
have  a  significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  etspq.). 

This  conclusion  is  based  on  the  fact 
that  off  road  vehicle  use  (snowmobiling 
and  motorcycling)  is  a  minor 
recreational  use  in  the  area  and  users 


will  be  primarily  persons  who  presently 
own  off-road  vehicles.  While  the 
proposed  rule  may  contribute  in  some 
small  way  to  the  local  tourism,  this 
additional  recreational  use  will  be 
minimal. 

Pursuant  to  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4332),  the  Service  prepared  an 
environmental  assessment  for  the 
General  Management  Plan  for  Cuyahoga 
Valley  National  Recreation  Area  which 
addressed  the  proposed  off  road  vehicle 
use.  Copies  of  these  documents  are 
available  for  review  at  the  address 
noted  at  the  beginning  of  this 
rulemaking. 

List  of  Subjects  in  36  CFR  Part  7 

National  Parks,  Reporting  and 
recordkeeping  requirements. 

In  consideration  of  the  foregoing,  it  is 
proposed  to  amend  36  CFR  Chapter  I  as 

fiillows: 

PART  7— SPECIAL  REGULATIONS, 
AREAS  OF  THE  NATIONAL  PARK 
SYSTEM 

1.  The  authority  citation  continues  to 
read  as  follows: 

Authority:  16  U.S.C.  1.  3,  9a.  462(kt;  §  7.96 
also  issued  under  D.C.  Code  8-137  (1981)  and 
DC.  Code  40-721  (1981). 

2.  By  adding  a  new  paragraph  (b)  to 
§  7.17  to  read  as  follows: 

§  7.17    Cuyahoga  Valley  National 
Recreation  Area. 

•  •         «         * 

(b)  Snowmobiles  and  motorcycles.  (1) 
All  Federally  owned  land  located  south 
of  Interstate  271,  north  of  Interstate  80, 
and  west  of  Riverview  Road  is  generally 
designated  as  an  offroad  vehicle  (ORV) 
area,  with  specific  routes  for  the 
operation  of  snowmobiles  and 
motorcycles  further  designated  by  the 
posting  of  appropriate  signs  and 
markers.  Operating  a  snowmobile  or  a 
motorcycle  within  the  ORV  area  is 
prohibited  except  on  a  route  designated 
for  such  use. 

(2)  The  superintendent  may  establish 
conditions  or  restrictions,  in  accordance 
with  the  criteria  and  procedures  of 

§§  1.5  and  1.7  of  this  chapter,  pertaining 
to  the  use  of  the  ORV  area,  including, 
but  not  limited  to.  seasons  and  periods 
of  time  during  which  snowmobiles  or 
motorcycles  may  be  operated  within  the 
ORV  area.  Violating  a  condition  or 
restriction  established  by  the 
superintendent  is  prohibited. 

(3)  The  superintendent  may  designate 
portions  of  the  ORV  area  that  are 
available  for  snowmobile  or  motorcycle 
use  only  and  that  are  closed  to  other 
forms  of  public  use.  Violating  a  closure 


imposed  by  the  superintendent  is 
prohibited. 

(4)  Operating  a  motorcycle  in  the  ORV 
area  that  exceeds  a  noise  level  of  86 
decibels  measured  on  the  A-weighted 
scale  measured  at  50  feet  (or  an 
equivalent  method,  such  as  the  Society 
of  Automotive  Engineers  procedure  for 
measuring  99  decibels  at  20  inches)  is 
prohibited. 

Dated:  May  6, 1987. 
Susan  Recce, 

Acting  Assistant  Secretary  for  Fish  and 
Wildlife  and  Parks. 

[FR  Doc.  87-13581  Filed  6-12-87;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 
48  CFR  Part  225 

Department  of  Defense  Federal 

Acquisition  Regulation  Supplement; 
Foreign  Acquisition;  Extension  of 
Comment  Period 

AGENCY:  Department  of  Defense. 

ACTION:  Proposed  rule:  notice  of 
extension  of  comment  period. 

SUMMARY:  The  Defense  Acquisition 
Regulatory  Council  issued  a  proposed 
rule  in  the  Federal  Register  on  April  16. 
1987  (52  FR  12440)  to  change  DEARS 
225.105(S-75),  with  a  60-day  comment 
period  to  end  June  15. 1987.  The  purpose 
of  this  document  is  to  extend  the 
comment  period  for  an  additional  60 
days. 

DATE:  Comments  on  the  proposed 
revisions  should  be  submitted  in  writing 
to  the  Executive  Secretary.  DAR  Council 
at  the  address  shown  below,  on  or 
before  August  15. 1987,  to  be  considered 
in  the  formulation  of  the  final  rule. 
Please  cite  DAR  Case  86-144  in  all 
correspondence  related  to  this  issue. 

ADDRESS:  interested  parties  should 
submit  written  comments  to:  Defense 
Acquisition  Regulatory  Council.  ATTN: 
Mr.  Charles  W.  Llovd.  Executive 
Secretary,  ODASD(P)/DARS,  c/o 
OUSD(A)  Mill  Room.  Room  3D139.  The 
Pentagon.  Washington.  DC  20301-3062. 

Note. — If  commenters  choose  to  hand-carni' 
comments  to  the  DAR  Council  Office  at  1211 
South  Fern  Street,  .Arlington,  VA, 
arrangements  for  hand-carried  comments 
must  be  made  with  the  DAR  Council  Staff 
Members.  Security  Guards  at  this  location 
are  not  permitted  to  accept  or  sign  for  hand- 
delivered  comments  of  any  kind. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Charles  W.  Lloyd.  Executive 
Secretary,  DAR  Council,  telephone  (202) 
697-7266. 
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SUPPLEMENTARY  INFORMATION:   1  (IL-  L).\K 

(council  issued  proposed  changes  to 
DFARS  225.105(S-75)  to  clarify  that  the 
50%  evaluation  factor  of  the  Balance  of 
Payments  Program  shall  not  apply  to 
any  offer  submitted  in  response  to  a 
solicitation  for  a  civil  works  project, 
funded  by  civil  works  appropriations. 
Comments  were  to  be  submitted  within 
60  days,  ending  June  15. 1987.  The  DAR 
Council  has  determined  that,  because  of 
the  complexity  of  the  issue,  the  comment 
period  should  be  extended  for  an 
additional  60  days,  ending  August  15. 
1987. 

Owen  L.  Green  III. 

Actiiif;  Executive  Secretary,  Defense 
Acquisition.  Regulatory  Council. 
|FR  Uoc  87-13569  Filed  6-12-87:  8;45  am| 
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Notices 


This  section  of  the   FEDERAL   REGISTER 
contains   documents   other   than   rules   or 
proposed   rules   that   are   appiicat>le   to  the 
put)lK;.    Notices   of    heanrtgs    arxj 
investigations,   committee   meetings,    agency 
decisions   and   rulings,   delegations   of 
authority,   filing   of   petitions  and 
applications   and   agency   statements  of 
organization   and   functKins   are   examples 
of   documents   appearing    in   this   section. 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
(Case  No  OEE-3-86! 

Bollinger  GmbH  et  al.,  Order  Renewing 
Temporary  Denial  of  Export  Privileges 

In  the  mdller  of.  Bollinger  GmbH. 
Roscggergasse  34. 1160  Vienna,  Austria; 
Leopold  Hrobsky.  Donaufelderstrasse  38.  Stg. 
4.  Apt.  4,  1210  Vienna,  Austna;  Dietmar 
Ulrichshofer  with  addresses  at 
Kirchenstrasse  1,  3061  Ollersbach.  Austria; 
and  c/o  Bollinger  GmbH,  Roseggergasse  34, 
1160  Vienna,  Austria  and  Vrabiicz  and 
Company.  Sleinergasse  11, 1170  Vienna, 
Austria,  Respondents. 

The  Office  of  Export  Enforcement. 
International  Trade  Administration, 
United  Stales  Department  of  Commerce 
(Department),  pursuant  to  the  provisions 
of  §  388.19  of  the  Export  Administration 
Regulations.  15  CFR  Parts  368  through 
399  (1986)  (the  Regulations),  issued 
pursuant  to  the  Export  Administration 
Act  of  1979.  50  U.S.C.  app.  sections  2401 
through  2420  (1982),  as  amended  by  the 
Export  Administration  Amendments  Act 
of  1985,  Pub.  L.  99-64,  99  Stat.  120  (July 
12.  1985)  (the  Act),  has  asked  the  Deputy 
Assistant  Secretary  for  Export 
Enforcement  to  renew  an  order 
temporarily  denying  all  United  States 
export  privileges  to  Dietmar 
Ulrichshofer:  Bollinger  GmbH,  which  is 
owned  by  Dietmar  Ulrichshofer  Leopold 
Hrobsky.  nnd,  Vrabiicz  and  Company 
(hereinafter  collectively  referred  to  as 
respondents).  Ulrichshofer.  who  is 
subject  to  an  outstanding  indictment  in 
the  U.S.  District  Court  for  the  Central 
District  of  California  for  conspiracy  to 
violate  U.S.  export  controls  and  is  a 
fugitive  from  U.S.  justice,  resides  in 
Ollersbach.  Austria:  all  of  the  other 
respondents  reside  in  Vienna.  Austria.' 
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The  initial  order  was  issued  on  August 
12,  1986  (51  FR  29509.  August  18.  1986) 
and  renewed  on  October  11, 1986  (51  FR 
37210,  October  20, 1986).  December  10. 
1986  (51  FR  44655,  December  11. 1986) 
February  8. 1987  (52  FR  4632.  February 
13, 1987)  and  April  9. 1987  (52  FR  12576, 
April  17.  1987). 

In  its  renewal  request  dated  May  19. 
1987,  the  Department  states  that,  as  a 
result  of  an  ongoing  investigation,  it  has 
reason  to  believe  that  respondents  have 
conspired  and  acted  in  concert  to 
violate  the  Act  and  the  Regulations.  The 
Department  has  reason  to  believe  that 
the  purpose  of  the  conspiracy  is  to 
obtain  U.S.-origin  goods  from  third 
countries  for  ultimate  destination  in 
proscribed  countries,  without  obtaining 
the  required  authorization  from  the 
Department  for  such  shipments.  The 
Department  has  reason  to  believe  that 
respondents  have  participated  in  the 
unauthorized  reexport  of  U.S.-origin 
commodities,  including  computer 
equipment  and  peripherals,  from  Austria 
to  proscribed  destinations,  without 
authorization  from  the  Department. 
Indeed,  the  Department  previously 
provided  a  statement  by  the  U.S. 
Customs  Attache  in  Austria  that  his 
aspect  of  the  investigation  has  revealed 
that  respondent  Vrabiicz.  on  August  5. 
1986,  reexported  such  commodities  to 
Czechoslovakia,  which  commodities 
were  "owned"  by  respondent  Bollinger. 
The  Department  further  has  shown  that 
a  statement  given  by  the  Customs 
Attache  indicates  that  respondents 
currently  have  in  their  possession  and 
control  in  Vienna.  Austria,  additional 
U.S.-origin  equipment  which  requires 
authorization  from  the  Department  to 
permit  its  reexport  from  Austria.  The 
Department  has  shown  that  there  is  a 
presumption  of  denial  for  any  request 
seeking  authorization  to  reexport  this 
U.S.-origin  equipment  to  proscribed 
destinations  and  states  that,  in  any 
even,  no  such  authorization  has  been 
requested.  Nevertheless,  the  Department 
has  reason  to  believe  that  respondents 
may  attempt  to  reexport  these  U.S.- 
origin  goods  to  proscribed  destinations. 

The  Department  states  that  the 
investigation  gives  it  reason  to  believe 
that  the  violations  under  investigtion 
were  deliberate  and  covert.  The 


Department  has  shown  that  respondents 
Ulrichshofer  and  Hrobsky  directed  sales 
of  commodities  covered  by  the 
investigation  to  the  Soviet  Bloc.  The 
Department  has  also  shown  that 
Ulrichshofer  is  involved  with  other 
parties  in  reexporting  U.S.  origin 
commodities  from  Austria  to  proscribed 
destinations  without  authorization  from 
the  Department.  Further,  since  the 
respondents  currently  have  possession 
and  control  of  U.S.-origin  goods  subject 
to  the  Act  and  the  Regulations,  the 
Department  states  that  violations  a.'-e 
likely  to  occur  again.  The  Department 
submits  that  renewal  of  the  temporary 
denial  order  naming  respondents  is 
necessary  for  the  purpose  of  giving 
notice  to  companies  in  the  United  States 
and  abroad  to  cease  dealing  with 
respondents  in  goods  and  technical  data 
subject  to  the  Act  and  the  Regulations  in 
order  to  reduce  the  likelihood  that 
respondents  will  continue  to  engage  in 
activities  which  are  in  violation  of  the 
Act  and  the  Regulations.     * 

Respondent  Vrabiicz  submitted  to  the 
Deputy  Assistant  Secretary  a  letter 
dated  May  27, 1987,  contesting  the 
Department's  request  for  renewal  of  the 
order.  This  letter  was  received  in  a 
timely  manner  and  a  copy  was  provided 
to  the  Department.  This  submission 
argues  that,  despite  statements  by  the 
Department  to  the  contrary,  Vrabiicz 
has  attempted  to  be  responsive  to  the 
inquiries  of  the  Customs  Attache.  Chief 
among  the  claims  made  by  Vrabiicz  is 
that  it  did  not  "own"  the  goods  in 
question  and,  indeed,  could  not  have 
owned  them  since,  in  Austria,  freight 
forwarders  cannot  own  or  dispose  of  the 
goods  they  forward.  This  claim  was 
doubted  by  the  Customs  Attache 
apparently  because  of  a  statement  by 
Vrabiicz,  in  earlier  correspondence, 
which  suggested  that  another  freight 
forwarder  "not  only  owned,  but  was 
'responsible'  for"  subsequent 
movements  of  the  subject  goods  from 
Vienna.*  In  its  May  27  submission, 
Vrabiicz  states  that  the  receipt  of  goods 
by  the  other  freight  forwarder  "does  not 
mean  anyway  that  [the  company]  has 
ever  been  the  owner  of  the  goods." 

The  question  of  ownership  of  and 
"responsibility"  for  the  goods  in 
question  appears  to  be  central  to  the 


'  Werner  Bruchhdusen.  a  co-defemldnt  nami-d  in 
Ihe  indictment  cilonK  with  Ulrichshofer,  was 
recently  convicted  dnd  sentenced  in  May  1987  to  a 
substantial  term  of  imprisonment,  by  Ihe  U.S. 


Uistricl  Court,  Los  Angeles.  California  in  connection 
with  some  of  the  export  control  violation  aclivilies 
underlying  the  Ulrichshofer  indictment. 


'According  to  Customs  Attache.  Robert 
Urbansky  as  quoted  from  cable  Vienna  6017, 10 
April.  1987.  Also.  Government  F.xhibil  «1 


UM  I 
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lJ('p.irlnu:nrs  cus«;  axainsi  tins 
respondent.  At  this  stage,  the 
investigation  is  obviously  on-going,  and 
the  question  of  ownership  remains 
unclear.  I  continue  to  join  with  the 
Department  in  finding  reason  to  believe 
there  is  imminent  threat  of  diversion 
based  on  the  assumption  that  Vrablicz. 
as  owner,  re-directed  the  goods.  This 
being  the  case,  this  order  will  be 
renewed  with  respect  to  Vrablicz.  If 
Vrablicz  were  to  make  a  direct  showing 
to  the  Deputy  Assistant  Secretary  that  it 
did  not  own,  or  could  not  have  owned, 
the  subject  goods,  nor  was  it  responsible 
for  the  disposition  thereof,  the  question 
of  imminent  threat  would  have  to  be 
reassessed. 

Respondent  Urobsky  sent  a  letter, 
dated  May  18,  1987  to  the 
Administrative  Law  judges  (ALJ)  of  the 
Department  of  Commerce  requesting  the 
"repeal"  of  the  order  against  him.  The 
Al.j  determined  that  this 
correspondence  would  not  be  treated  as 
an  appeal,  and  forwarded  it  to  me  for 
my  consideration.  1  have  three 
comments  concerning  this  submission. 
First,  this  letter  does  not  present 
opposition  to  renewal  and,  therefore, 
will  not  be  considered  as  such.  Second, 
the  correspondence  does  not  contain 
any  explicit  argument  relating  to  the 
outstanding  temporary  denial  order,  but 
rather  reports  on  communications 
between  the  respondent  and  the 
Customs  Attache.  Finally.  Urobsky  has 
apparently  attempted  to  be  responsive 
to  the  questions  posed  by  the  Customs 
Attache  in  his  April  2.  19«7  letter.  1 
cannot  independently  judge  whether 
these  responses  are  satisfactory. 
However,  if  it  were  the  case  that  these 
responses  are  considered  adequate  by 
the  Customs  Attache.  I  would  entertain 
a  request  by  him  to  terminate  this 
renewal  with  request  to  Urobsky.  If 
Hrobsky's  replies  are  deficient.  1  would 
also  e.xpect  the  Customs  Attache  to  so 
state  and  specifically  explain  before 
further  claim  of  non-cooperation  is 
relied  on  as  a  basis  for  any  future  TDO 
renewal  request  pertaining  to  this 
respoofient. 

No  opposition  was  received  from  any 
other  respondent.  Therefore,  based  on 
the  showing  by  the  Department.  I  find 
that  renewal  of  the  order  temporarily 
denying  export  privileges  to  respondents 
is  necessary  in  the  public  interest  to 
prevent  an  imminent  violation  of  the  Act 
and  the  Regulations  and  to  give  notice  to 
companies  in  the  United  States  and 
abroad  to  cease  dealing  with 
respondents  in  goods  and  technical  data 
subject  to  the  Act  and  the  Regulations  in 


order  to  reduce  the  substantial 
likelihood  that  respondents  will 
continue  to  engage  in  activities  which 
are  in  violation  of  the  Act  and  the 
Regulations. 
Accordngly.  it  is  hereby  Onicnnh 

I.  All  outstanding  validated  export 
licenses  in  which  any  respondent 
appears  or  participates,  in  any  manner 
or  capacity,  are  hereby  revoked  and 
shall  be  returned  forthwith  to  the  Office 
of  Export  Licensing  for  cancellation. 

II.  The  respondents,  their  successors 
or  assignees,  officer,  partners, 
representatives,  agents,  and  employees 
hereby  are  denied  all  privileges  of 
participating,  directly  or  indirectly,  in 
any  manner  or  capacity,  in  any 
transaction  involving  commodities  or 
technical  data  exported  or  to  be 
exported  from  the  United  States  in 
whole  or  in  part,  or  that  are  otherwise 
subject  to  the  Regulations.  Without 
limiting  the  generality  of  the  foregoing 
participation,  either  in  the  United  States 
or  abroad,  shall  include  participating, 
directly  or  indirectly,  in  any  manner  or 
capacity:  (a)  As  a  party  or  as  a 
representative  of  a  party  to  any  export 
license  application  submitted  to  the 
Department,  (b)  in  preparing  or  filing 
with  the  Department  any  export  license 
application  or  reexport  authorization,  or 
any  document  to  be  submitted 
therewith,  (c)  in  obtaining  or  using  any 
validated  or  general  export  license  or 
other  export  control  document,  (d)  in 
carrying  on  negotiations  with  respect  to. 
or  in  receiving,  ordering,  buying,  selling, 
delivering,  storing,  using,  or  disposing  of, 
in  whole  or  in  part,  any  commodities  or 
technical  data  exported  from  the  United 
States,  or  to  be  exported,  and  (e)  in 
financing,  forwarding,  transporting,  or 
other  servicing  of  such  commodities  or 
technical  data.  Such  denial  of  export 
privileges  shall  extend  only  to  those 
commodities  and  technical  data  which 
are  subject  to  the  Act  and  the 
Regulations. 

III.  After  notice  and'bpportunify  for 
comment,  such  denial  may  be  made 
applicable  to  any  person,  firm, 
corporation,  or  business  organization 
with  which  any  respondent  is  now  or 
hereafter  may  be  related  by  affiliation, 
ownership,  control,  position  of 
responsibility,  or  other  connection  in  the 
conduct  of  trade  or  related  services. 

IV.  No  person,  firm,  corporation, 
partnership  or  other  business 
organization,  whether  in  the  United 
States  or  elsewhere,  without  prior 
disclosure  to  and  specific  authorization 
from  the  Office  of  Export  Licensing 


shciil.  with  respect  to  U.S.-origin 
commodities  and  technical  data,  do  any 
of  the  following  acts,  directly  or 
indirectly,  or  carry  on  negotiations  with 
respect  thereto,  in  any  manner  or 
capacity,  on  behalf  of  on  in  any 
association  with  any  respondent  or  any 
related  party,  or  whereby  any 
respondent  or  any  related  party  may 
obtain  any  benefit  therefrom  or  have 
any  interest  or  participation  therein, 
directly  or  indirectly:  (a)  Apply  for. 
obtain,  transfer,  or  use  any  license. 
Shipper's  Export  Declaration,  bill  of 
lading,  or  other  export  control  document 
relating  to  any  export,  reexport, 
transshipment,  or  diversion  of  any 
commodity  or  technical  data  exported  in 
whole  or  in  part,  or  to  be  exported  by. 
to.  or  for  any  respondent  or  any  related 
party  denied  export  privileges:  or  (b) 
order,  buy.  receive,  use.  sell,  deliver, 
store,  dispose  of.  forward,  transport, 
finance,  or  otherwise  service  or 
participate  in  any  export,  reexport, 
transshipment,  or  diversion  of  any 
commodity  or  technical  data  exported  or 
to  be  exported  from  the  United  States. 

V.  In  accordance  with  the  provisions 
of  §  388.19(e)  of  the  Regulations,  any 
respondent  may.  at  any  time,  appeal  this 
order  by  filing  with  the  Office  of  the 
Administrative  Law  judges.  U.S. 
Department  of  Commerce.  Room  M- 
6717.  14th  Street  and  Constitution 
Avenue.  NW..  Washington.  DC  20230.  a 
full  written  statement  in  support  of  the 
appeal 

VI.  This  order  is  effective  June  8. 1987. 
and  shall  remain  in  effect  for  60  days. 

VII.  In  accordance  with  the  provisions 
of  §  388.19(d)  of  the  Regulations,  the 
Department  may  seek  renewal  of  this 
temporary  denial  order  by  filing  a 
written  request  not  later  than  20  days 
before  an  expiration  dale.  Any 
respondent  may  oppose  any  request  to 
renew  this  temporary  denial  order  by 
filing  a  written  submission  with  the 
Deputy  Assistant  Secretary  for  Export 
Enforcement,  which  must  be  rec  eived 
not  later  than  seven  days  before  the 
expiration  date  of  this  order. 

A  copy  of  this  order  shall  be  served 
upon  each  respondent  and  published  in 
the  Federal  Register.  ' 

lliitfil:  junpa.  1987. 

Theodore  W.  Wu. 

Drptity  Assistoal  Secrelar}'  for  Export 
Enfon:fnicnt.  3 
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Antidumping  Duty  Order;  Tapered 
Roller  Bearings  and  Parts  Thereof, 
Finished  or  Unfinished.  From  the 
People's  Republic  of  China 

agency:  International  Trade 
Administration,  Import  Administration, 
Department  of  Commerce. 
action:  Notice. 

summary:  In  an  investigation 
concerning  tapered  roller  bearings  from 
the  People's  Republic  of  China  (PRC). 
the  United  States  Department  of 
Commerce  (the  Department)  and  the 
United  Sfates  International  Trade 
Commission  (the  irC)  have  determined 
that  tapered  roller  bearings  from  the 
PRC  are  being  sold  at  less  than  {ait 
value  and  that  imports  of  taperqil  roller 
bearings  from  the  PRC  are  materially 
injuring  a  United  States  industry. 
EFFECTIVE  DATE:  June  15.  1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Rc.jdy  or  Mary  S.  Clapp.  Office 
of  Investigations,  International  Trade 
Administration,  United  States 
Department  of  Commerce.  14th  Street 
and  Constitution  Ave..  NW., 
Washington.  DC  20230:  telephone:  (202) 
377-2613  or  377-1769.  respectively. 
SUPPLEMENTARY  INFORMATION:  The 
products  covered  by  this  investigation 
are  tapered  roller  bearings  and  parts 
thereof,  currently  classified  in  Tariff 
Schedules  of  the  United  States  (TSUS) 
item  numbers  680.30  and  680.39;  flange, 
take  up  cartridge,  and  hanger  units 
incorporating  tapered  roller  bearings, 
currently  classified  in  TSUS  item  681.10; 
and  tapered  roller  housings  (except 
pillow  blocks)  incorporating  tapered 
rollers,  with  or  without  spindles, 
whether  or  not  automotive  use.  currently 
classified  in  TSUS  item  number  692.32 
or  elsewhere  in  the  TSUS. 

On  May  20, 1987.  the  Department 
made  its  final  determination  that  this 
merchandise  was  being  sold  at  less  than 
fair  value  (52  FR  19748,  May  27. 1987), 

On  June  5. 1987,  in  accordance  with 
section  735(d)  of  the  Tariff  Act  of  1930, 
as  amended,  (the  Act)  (19  U.S.C. 
1673d(d)),  the  ITC  notified  the 
Department  that  such  importations 
materially  injure  a  United  States 
industry. 

Therefore,  in  accordance  with 
sections  736  and  751  of  the  Act  (19 
U.S.C.  1563e  and  1675).  the  Department 
directs  United  States  Customs  officers  to 
assess,  upon  further  advice  by  the 
administering  r  uthority  pursuant  to 
section  736(a)(1)  of  the  Act  (19  U.S.C. 
1673e  (a)(1)).  antidumping  duties  equal 
to  the  amount  by  which  the  foreign 
market  value  of  the  merchandise  subject 


to  the  order  exceeds  the  United  States 
price  for  all  entries  of  such  merchandise 
from  the  PRC.  These  antidumping  duties 
will  be  assessed  on  all  unliquidated 
entries  of  such  merchandise  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  February  6. 
1987,  the  date  on  which  the  Department 
published  its  "Preliminary 
Determination"  notice  in  the  Federal 
Register.  All  entries  or  withdrawals  of 
merchandise  exported  by  the  China 
National  Machinery  &  Equipment  Import 
<^  Export  Corporation  are  excluded  from 
this  order. 

On  and  after  date  of  publication  of 
this  notice,  United  States  Customs 
officers  must  require  at  the  same  time  as 
importers  would  normally  deposit 
estimated  duties  on  this  merchandise,  a 
cash  deposit  to  the  estimated  weighted- 
average  antidumping  duty  margin  as 
noted  below: 


Manulactu'efS/Producers/Expo'lefS 


Pfenxef  B«enng  and  EquipTienl  Ltd 

All  Others  (E>cepl  Chma  National  Machinefy 
and  Egwpmenl  Import  and  Export  Corpora- 
tion, which  IS  excluded) 


Weighted- 
aver  age 
percent 


0.97 


0.97 


This  determination  constitutes  an 
antidumping  duty  order  with  respect  to 
tiipered  roller  bearings  from  the  PRC, 
pursuant  to  section  738.  of  the  Act  (19 
U.S.C.  1673e)  and  19  CFR  353.48.  We 
have  deleted  from  the  Commerce 
Regulations.  Annex  I  of  19  CFR  Part  353, 
which  listed  antidumping  findings  and 
orders  currently  in  effect.  Instead, 
interested  parties  may  contact  the 
Central  Records  Unit  Room  B-099  of 
Import  Administration  for  copies  of  the 
updated  list  of  orders  currently  in  effect. 

This  notice  is  published  in  accordance 
with  section  736  of  the  Act  (19  U.S.C. 
lC73e)  and  19  CFR  353.48. 

Gilbert  B.  Kaplan, 

Deputy  Assistant  Secretary  for  Import 

Administration. 

|FR  Doc.  87-13613  Filed  6-12-87;  8:45  am) 
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National  Oceanic  and  Atmospheric 
Administration 

Public  Hearing  on  the  Proposed  Great 
Bay  National  Estuarine  Research 
Reserve — Draft  Environmental  Impact 
Statement  and  Draft  Management  Plan 

agency:  Division  of  Marine  and 
Estuarine  Management,  Office  of  Ocean 
and  Coastal  Resource  Management, 
National  Ocean  Service.  National 
Oceanic  and  Atmospheric 


Administration.  Department  of 
Commerce. 

ACTION:  Public  hearing  notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  Division  of  Marine  and  Estuarine 
Management,  of  the  Office  of  Ocean  and 
Coastal  Resource  Management  (OCRKt). 
National  Ocean  Service  (NOS).  National 
Oceanic  and  Atmospheric 
Administration  (NOAA),  U.S. 
Department  of  Commerce,  will  hold  a 
public  hearing  for  the  purpose  of 
receiving  comments  on  the  Draft 
Environmental  Impact  Statement  and 
Draft  Management  Plan  (DEIS/DMP) 
prepared  on  the  proposed  designation  of 
the  Great  Bay  National  Estuarine 
Research  Reserve. 

The  hearing  will  be  held  on 
Wednesday.  )uly  1, 1987  at  7:00  pm  at 
the  University  of  New  Hampshire.  John 
S.  Elliott  Alumni  Center.  The  1925  Room. 
Durham.  New  Hampshire. 

The  views  of  interested  persons  and 
organizations  on  the  adequacy  of  the 
DEIS/DMP  are  solicited,  and  may  be 
expressed  orally  and/or  in  written 
statements.  Presentations  will  be 
scheduled  on  a  first-come,  first-heard 
basis,  and  may  be  limited  to  a  maximum 
of  five  (5)  minutes.  The  time  allotment 
may  be  extended  before  the  heanng 
when  the  number  of  speakers  can  be 
determined.  All  comments  received  at 
the  hearing  will  be  considered  in  the 
preparation  of  the  Final  Environmental 
impact  Statement  and  Draft 
Management  Plan. 

The  comment  period  for  the  DEIS/ 
DMP  will  end  on  Monday.  July  13. 1987. 
All  written  comments  received  by  this 
deadline  will  be  included  in  the  FEIS, 
Copies  of  the  DEIS/DMP  may  be 
obtained  from  the  Division  of  Marine 
and  Estuarine  Management,  Office  of 
Ocean  and  Coastal  Resource 
Management,  NOAA,  1825  Connectitut 
Avenue,  NW.,  Washington.  DC  20235 
(Telephone:  202/673-5122). 
Federal  Domestic  Assistance  Catalog 
Number  11.420  Coastal  Zone  Management 
F.stuarine  Sanctuaries 
Dated:  June  9. 1967. 
(ames  P.  Blizzard. 

Acting  Director,  Office  of  Ocean  and  Coastal 
Resource  Management. 
[KR  Doc.  87-13537  Filed  6-12-87;  8:45  am) 
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Mid-Atlantic  Fishery  Management 
Council;  Public  Meeting 

AGENCY:  National  Marine  Fisheries 
Service,  NOAA.  Commerce. 
The  Mid-Atlantic  Fishery 
Management  Council  will  convene  a 


UM  I 
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public  meetmR.  June  24-25, 1987,  at  the 
Kamada  Inn,  76  Industriul  Highway, 
Essington.  PA  (Telephone:  215-521- 
9600),  to  discuss  the  Summer  Flounder 
Fishery  Management  Plan;  Title  50  of 
the  Code  of  Federal  ReRuialions,  Part 
601;  domestic  observer  policy,  and 
discuss  other  fishery  management  and 
administrative  matters.  The  public 
meeting  may  be  lengthened  or  shortened 
depending  upon  progress  on  agenda 
items.  The  Council  also  may  convene  a 
closed  session  (not  open  to  the  public]  to 
discuss  personnel  and/or  national 
security  matters. 

For  further  information,  contact  John 
C.  Bryson.  Executive  Director,  Mid- 
Atlantic  Fishery  Management  Council. 
Federal  Building,  300  South  New  Street. 
Room  2115.  Dover.  DE  19901;  Telephone; 
(302)  674-2331. 

Diited:  [line  10. 1987. 
Dr.  Nancy  Foster. 

Dinxtur.  Office  of  Pnitpctcd  Rcsotirrcs  and 
I  lahitat  frvfirams.  National  Marine  Fishcrirs 
Service. 

IFR  Doc.  B7-13620  Filed  ft-12-«7;  BW  am) 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Establishing  an  Import  Limit  for 
Certain  Man-Made  Fiber  Textile 
Products  Produced  or  Manutactured  in 
Bangladesh 

June  lU,  19ti7. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA).  under  the  authority 
contained  in  E.0. 11651  of  March  3. 1972, 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  June  16, 1987. 
For  further  information  contact  Kim 
Pham.  International  Trade  Specialist. 
Office  of  Textiles  and  Apparel.  U.S. 
Department  of  Commerce,  (202)  377- 
4212.  For  information  on  the  quota 
status  of  this  limit,  please  refer  to  the 
Quota  Status  Reports  which  are  posted 
on  the  bulletin  boards  of  each  Customs 
port.  For  information  on  embargoes  and 
quota  re-openings,  please  call  (202)  377- 
3715. 

Background 

On  December  3.  1986  a  notice  was 
published  in  the  Federal  Register  (51  FR 
43653)  which  announced  that  the  United 
States  Government,  under  Article  3  of 
the  Arrangement  Regarding 
International  Trade  in  Textiles,  done  at 
Geneva  on  December  20. 1973.  and  as 
extended  by  protocols  on  December  5. 


1977.  December  22. 1981  and  )uly  31. 
1986,  had  requested  the  Government  of 
Bangladesh  to  enter  into  consultations 
concerning  exports  to  the  United  States 
of  man-made  fiber  sweaters  in  Category 
645/646. 

The  United  States  has  decided, 
inasmuch  as  recent  consultations  with 
the  Government  of  Bangladesh  did  not 
result  in  a  mutually  satisfactory  solution 
concerning  this  categorv-,  to  control 
imports  of  man-made  fiber  textile 
products  in  Category  645/646,  produced 
or  manufactured  in  Bangladesh  and 
exported  during  the  twelve-month 
period  which  began  on  October  30, 1988 
and  extends  through  October  29. 1987. 

Accordingly,  in  the  letter  published 
below,  the  Chairman  of  the  Committee 
for  the  Implementation  of  Textile 
Agreements  directs  the  Commissioner  of 
Customs  to  prohibit  entry  into  the 
United  Stales  for  consumption,  or 
withdrawal  from  warehouse  fur 
consumption,  of  man-made  fiber  textile 
products  in  Category  645/646.  in  excess 
of  the  designated  restraint  level. 

The  United  States  remains  committed 
to  finding  a  solution  concerning  this 
category.  Should  such  a  solution  be 
reached  in  consultations  with  the 
Government  of  Bangladesh,  further 
notice  will  be  published  in  the  Federal 
Register. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13. 1982  (47  FR  55709),  as 
amended  on  April  7, 1983  (48  F'R  15175), 
May  3, 1963  (48  FR  19924),  December  14, 
1983.  (48  FR  55607),  December  30,  1983 
(48  FR  57584).  April  4.  1984  (49  FR 
13397),  June  28, 1984  (49  FR  26622).  July 
16, 1984  (49  FR  28754).  November  9. 1984 
(49  FR  44782).  fuly  14,  1988  (51  FR  25386), 
July  29, 1986  (51  FR  27068)  and  in 
Statistical  Headnote  5,  Schedule  3  of  the 
Tariff  Schedules  of  the  United  States 
Annotated  (1987). 
Ronald  I.  Levia. 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 

Commiltce  fur  the  Implementation  of  Textile 
Agreements 

June  10. 1967. 

Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington.  DC 
20229. 
Dear  Mr.  Commissioner  Under  the  terms  of 
section  204  of  the  Ajiincultura!  Act  of  1956.  as 
Hmended  (7  U.S.C.  1854).  and  the 
Arrangement  Regarding  Internationa!  Trade 
in  Textiles  done  at  Geneva  on  Decemtier  20. 
1973.  as  further  extended  on  July  31.  1988:  and 
in  accordance  with  the  provisions  of 
Fxecutive  Order  11651  of  March  3. 1972.  as 
amended,  you  are  directed  to  prohibit, 
effective  on  June  16, 1987.  entry  into  the 
United  States  for  consumption  and 


withdrawal  from  warehouse  for  consumplion 
of  certain  man-made  [ihet  textile  products  in 
Category  645/64&  produced  or  manufiiclurcd 
in  Bangladesh  and  exported  during  the 
twelve-month  period  which  began  on  October 
30. 1986  and  extends  through  October  29. 
1987.  in  exces*  of  98.379  dozen. ' 

Textile  products  in  Category  645/648  which 
have  been  exported  to  the  United  Stales  prior 
to  October  30, 1986  shall  not  be  tubiect  to  this 
directive. 

Textile  products  in  Category  645/646  which 
have  been  released  from  the  custody  of  the 
U.S.  Customs  Service  under  the  provisions  of 
19  use.  1448(b)  or  1484(a)(1)(A)  prior  to  the 
effective  date  of  this  directive  shall  not  be 
denied  entry  under  this  directive. 

Also  effective  on  (une  16.  1987.  you  are 
directed  to  charge  the  following  amounts  to 
the  restraint  limit  established  in  this  directive 
for  Category  645/646.  These  charges  are  for 
the  import  period  October  30.  1966  through 
March  31,  1987. 


CaMgo.y 

AfflouM  10  tw  c«iai«ed 

645 .        

(M 

19  iSBdonn 
21.409  donn. 

A  dt.scription  of  the  textile  categories  in 
terms  of  T.S  U.S.A.  numt)ers  was  published  in 
the  Federal  Register  on  December  13.  1982  (47 
KR  55709).  as  amended  on  April  7.  1983  (48  F'R 
15175).  May  3.  1963  (48  FR  19924).  December 
14.  1983.  (48  FR  55607).  December  30,  1983  (48 
FR  57584).  April  4,  1984  (49  FR  13397).  June  28. 
1984  (49  VR  26622).  July  16.  1984  (49  FR  28754). 
November  9.  1984  (49  FR  44782).  July  14.  1986 
(51  FR  25386).  luly  29.  1966  (51  FR  27068)  and 
in  Statistical  Headnote  5.  Schedule  3  of  the 
Tariff  Schedules  of  the  United  States 
Annotated  (1987). 

In  carrying  out  the  atwve  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of 
use.  553(8|(1). 
Sincerely, 
Ronald  I.  Levin. 

Aclinji  Chairman.  Committee  for  the 
Implementatton  of  Textile  Agreements. 
(FR  Doc.  87-13612  Filed  6-12-87.  8:45  amj 
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DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Department  o(  Defense  Wage 
Committee;  Closed  Meetings 

Pursuant  to  the  prov  isions  of  section 
10  of  Pub.  L  92-463.  the  Federal 
Advisory  Commitee  Act,  notice  is 


hi-reby  given  that  a  meeting  of  the 
Department  of  Defense  Wage 
Committee  will  be  held  on  Tuesday.  July 
7,  1987;  Tuesday,  July  14. 1987;  Tuesday. 
July  21. 1987;  and  Tuesday.  July  28, 1987; 
at  10:00  a.m.  in  Room  1FJK)1,  The 
Pentagon.  Washington,  DC, 

The  Committee's  primary 
responsibility  is  to  consider  and  submit 
recommendations  to  the  Assistant 
Secretary  of  Defense  (Force 
Management  and  Personnel)  concerning 
all  matters  involved  in  the  development 
and  authorization  of  wage  schedules  for 
Federal  prevailing  rate  employees 
pursuant  to  Pub.  L.  92-392.  At  this 
meeting,  the  Committee  will  consider 
wage  sur\ey  specifications,  wage  survey 
data,  local  wage  survey  committee 
reports  and  recommendations,  and  wage 
schedules  derived  therefrom. 

Under  the  provisions  of  section  10(d) 
of  Pub.  L.  92-463.  meetings  may  be 
closed  to  the  public  when  they  are 
"concerned  with  matters  listed  in  5 
U.S.C.  552b."  Two  of  the  mutters  so 
listed  are  those  "related  solely  to  the 
internal  personnel  rules  and  practices  of 
an  agency."  (5  U.S.C.  552b.(c)(2)),  and 
those  involving  "trade  secrets  and 
commercial  or  financial  information 
obtained  from  a  person  and  privileged 
or  confidential '  (5  U.S.C.  552b.(i:)(4)). 

Accordingly,  the  Deputy  Assistant 
Secretary  of  Defense  (Civilian  Personnel 
Policy)  hereby  determines  that  all 
portions  of  the  meeting  will  be  closed  to 
the  public  because  the  matters 
considered  are  related  to  the  internal 
rules  and  practices  of  the  Department  of 
Defense  (5  U.S.C.  552b.(c)(2)).  and  the 
detailed  wage  data  considered  by  the 
Committee  during  its  meetings  have 
been  obtained  from  officials  of  private 
establishments  with  a  guarantee  that  the 
data  will  be  held  in  confidence  (5  U.S.C. 
552b(c)(4)). 

However,  members  of  the  public  who 
may  wish  to  do  so  are  invited  to  submit 
material  in  writing  to  the  chairman 
concerning  matters  believed  to  be 
deserving  of  the  Committee's  attention. 

Additional  information  concerning 
this  meeting  may  be  obtained  by  writing 
the  Chairman,  Department  of  Defense 
Wage  Committee,  Room  3D264.  The 
Pentagon.  Washington.  DC  20301. 
Patricia  11.  Means. 

OSD  Federal  Register  Lioisi'n  Officer. 
Department  of  Defense.  ' 

(line  9,  1987. 

jFR  Doc  87-13.S61  Filed  6-12-87:  8:45  .imj 
BiLUMG  COOE  MIO-Ot-M 


Department  of  the  Air  Force 

USAF  Scientific  Advisory  Board: 
Meeting 

June  8. 1987. 

The  USAF  Scientific  Advisory  Board's 
AD  Hoc  Committees  on  Space-Based 
Radar  and  Air  Base  Performance  will 
conduct  meetings  at  the  Naval 
Postgraduate  School,  Montery,  CA 
during  the  period  of  July  6-17. 1987,  from 
8:(X)  a.m.  to  5:00  p.m.  each  day. 

The  purpose  of  these  meetings  is  to 
formulate  reports  on  technology  issues 
relevant  to  Air  Force  requirements  for  a 
space-based  radar  system  and  also 
requirements  for  enhancement  of  air 
base  operability. 

The  meetings  will  involve  discussions 
of  classified  defense  matters  listed  in 
section  552(c)  of  Title  5.  United  States 
Code,  specifically  subparagraph  (1) 
thereof,  and  accordingly  will  be  closed 
to  the  public. 

For  further  information,  contact  the 
Scientific  Advisory  B(^*4«Secretanat  at  (202) 
6!»7-8404.  / 

Patsy ).  Conner, 

A  ir  Force  Federal  Register  Liaison  Officer. 
\VR  Doc.  87-13564  Filed  6-12-87;  8:45  amJ 
BILLING  CODE  39tO-01-M 


Department  of  the  Army 

Army  Advisory  Panel  on  ROTO  Affairs; 
Open  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463).  announcement  is  made 
of  the  following  panel  meeting; 

Name  of  Panel:  Army  Advisory  Panel 
on  ROTC  Affairs. 

IJate  of  Meeting:  July  8  and  9. 1987. 

Place:  Fort  Knox,  Kentucky. 

Time:  8  a.m.-5  p.m.,  July  8.1987,  9 
a.m.-11;45  a.m.,  July  9. 1987. 
Proposed  Agenda 

The  meeting  will  consist  of  briefings 
and  discussions.  The  meeting  is  open  to 
the  public.  Any  interested  person  may 
appear  before  or  file  a  statement  with 
the  Panel  at  the  time,  and  in  the  manner, 
permitted  by  the  Panel.  It  is  projected 
that  the  following  events  will  lake  place 
during  the  meeting.  After  opening 
remarks  by  Major  General  Robert  E. 
Wagner  and  the  chairman  of  the  Panel, 
Dr.  Harrison  Wilson,  any  administrative 
matters  requiring  attention  will  be 
resolved.  The  meeting  will  then  proceed 
with  a  variety  of  recent  ROTC  Cadet 
Command  initiatives.  Major  General 
Wagner  will  provide  an  over\'iew  of  the 
significant  changes  since  the  February 
1987  meeting,  at  Shippensburg 


University,  Shippensburg,  Pennsylvania. 
In  addition.  Major  General  Wagner  will 
update  panel  members  on  changes  to 
cadet  subsistence  allowance  and  ROTC 
special  duty  assignment  pay.  Additional 
briefings  on  July  8  and  July  9  will 
include:  Expansion  of  the  ROTC  Mission 
Management  System  Deployment  Plan. 
Scholarship  Funding,  Advertising 
Strategy,  Precommissioning  Literacy 
Standards,  Marketing  Operation  Citizen 
Soldier,  Spring  Gold,  Green  to  Gold 
Update,  Camps  Update,  and  Cadet 
Accident/Liability  Coverage.  On  July  8, 
1987,  the  Army  Advisory  Panel  on 
ROTC  Affairs  will  meet  in  general 
session  to  formulate  recommendations, 
consider  progress  made  on  previous 
Panel  recommendations  and  to  select  a 
date  for  the  fall  panel  meeting. 

For  the  Commander 
Robert  S.  Cox. 

Colonel,  General  Staff  Chief.  Cadet  Training 

Division. 

(FR  Doc  87-13554  Filed  6-12-87;  8:45  am] 

BILLING  COOE  371(>-Oa-M 


Corps  of  Engineers 

Inland  Waterways  Users  Board:  Open 
Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  announcement  is  made 
of  the  following  Committee  meeting: 

KAIME  OF  committe:  Inland  Waterways 

I'sers  Board. 

DATE  OF  MEETING:  15-17  July  1987. 

PLACE:  Quality  Inn— Capitol  Hill.  415 
New  Jersey  Avenue,  NW.,  Washington, 
DC  20001. 

TIME:  0900  to  1700. 15, 16,  July  1987,  0900 
to  1200, 17  July  1987  (as  needed). 

PROPOSED  AGENDA 

Wednesday.  15  July 

0900    Registration 

0930    Welcoming  Remarks 

1000    Qafh  of  Office  and  Swearing  In 

1030     Orientation  Sessions 

1400    Organizational  Session 

1430     Report  on  Status  of  the 

Waterways  System 
ItiOO    Identification  of  Goals  and 

Objectives 
1645    Public  Comment  Period 

Thun^day.  16  July 

0900     Work  Session 

1400     Work  Session  continued,  or 

Review  Session 
11)45    Public  Comment  Period 


'  The  limil  hat  not  twan  adjusted  lo  aocounl  for 
any  imports  exported  after  Octutier  29.  1987. 
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Friday.  17  July 

0900     Review  Session  (as  needed)  and 

Adjournment 

This  meeting  is  open  to  the  public. 
Any  interested  person  may  attend, 
appear  before,  or  file  statements  with 
the  comittee  at  the  time  and  in  the 
manner  permitted  by  the  committee. 

SUPPLEMENTARY  INFORMATION:  This  is 

tt;e  first  meeting  of  the  liildnd 

Waterway.  Users  Board,  a  new  advisory 

committee  established  pursuant  to 

section  302  of  Title  III  of  Pub.  L.  99-662. 

The  Corps  of  Engineers.  Department  of 

the  Army,  is  the  committee  sponsor.  For 

further  information  contact  Mr.  William 

C.  Holliday.  Office  of  the  Chief  of 

Engineers.  CECW-P.  Washington,  DC 

20314-1000  at  (202)  272-0146. 

|ohn  O.  Roach.  II, 

Army  Liaison  Officer  with  the  Federal 

Reijister. 

|m  Doc.  87-13555  Filed  6-12-87;  8:45  am) 

BILLING  COOE  3710-*2-M 


Marine  Corps 

Privacy  Act  of  1974;  New  Record 
Systems 

AGENCY:  Marine  Corps.  DOD. 
ACTION:  Notice  of  two  new  systems  of 
records  subject  to  the  Privacy  Act  for 
public  comment. 

summary:  The  U.S.  Marine  Corps  is 
adding  two  new  record  systems  to  its 
existing  inventory  of  record  systems 
subject  to  the  Privacy  Act  of  1974.  as 
amended  (5  U.S.C.  552a). 
DATES:  This  proposed  action  will  be 
effective  without  further  notice  July  15. 
1987.  unless  comments  are  received 
which  would  result  in  a  contrary 
determination. 

ADDRESS:  Send  any  comments  to  Ms. 
Uarbara  Thompson,  Privacy  Act 
Coordinator,  HQ  USMC  (MC-MPi-60) 
Arlington  Annex.  Arlington.  VA  20380- 
0001.  telephone:  202-694-1452.  autovon: 

SUPPLEMENTARY  INFORMATION:  The  U.S. 

Marine  Corps  systems  of  records  notices 
subject  to  the  Privacy  Act  of  1974  hiive 
been  published  in  the  Federal  Renter 
as  follows: 
FR  Doc.  85-10237  (50  FR  22674)  May  29.  1985 

(compilation) 
FR  Doc.  85-22610  (50  FR  35548)  October  6. 

1986 
FR  Doc.  86-28837  (51  FR  45932)  December  23. 

1986 

New  system  reports,  as  required  by  5 
U.S.C.  552(a)  of  the  Privacy  Act  were 
submitted  on  May  13, 1987,  pursuant  to 
paragraph  4b  of  Appendix  I  to  OMB 
Circular  No.  A-130.  "Federal  Agency 


Responsibilities  for  Maintaining  Records 
About  Individuals."  dated  December  12. 
1985. 

)une  9.  1987. 

Patricia  H.  Means,    ^ 

OSD  Federal  Register  Liaison  Officer. 
Department  of  Defense. 

MMN00050 

svSTEM  name: 

Drill  Instructor  Evaluation  File* 
System.  i 

SYSTEM  location: 

Marine  Corps  Recruit  Depot.  Parris 
Island.  South  Carolina  29905-5001  and 
Marine  Corps  Recruit  Depot.  San  Diego. 
CA  92140-5001 

CATEGORIES  OF  INOIVIDUAl,S  COVERED  BY  THE 
SYSTEM: 

All  Marine  Corps  personnel  assigned 
to  the  drill  instructor  military 
occupational  specialty. 

CATEGORIES  OT  RECORDS  IN  THE  SVSmft 

All  ddtd  required  in  tlie  processing 
and  training  of  drill  instructors  and 
execution  of  drill  instructor  duties. 

authority  for  maintena^4c€  of  the 
system: 

Title  10.  U.S.  Code  5031:  E.O.  9397 

PuHPOSE(s): 

1  o  provide  a  record  of  training  and 
quality  of  performance  of  Marine  Corps 
personnel  assigned  as  drill  instructors. 

ROUTINE  USES  OF  RECO«DS  MAINTAINED  IN 
THE  SYSTEM,  IMCLUOINC  CATEGORIES  Of 
USERS  AND  THE  PURPOSES  Of  SUCH  USES: 

The  Blanket  Routine  Uses  that  appear 
at  the  beginning  of  the  Marine  Corps 
compilation  apply  to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING.  ACCESSING.  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Thf  files  are  stored  in  file  folders. 

retrkvasility: 

Records  retrieved  by  name  or  last  four 
digits  of  social  security  number. 

safeguards: 

Records  are  maintained  in  areas 
accessible  only  to  authorized  personnel 
only  during  normal  working  hours.  After 
normal  working  hours,  rooms  are  locked 
and  the  area  is  patrolled  by  military 
police. 

retention  and  disposal: 

The  files  are  stored  for  two  years  after 
completion  of  drill  instructor  duties  and 
then  destroyed. 


SYSTEM  MANAGCRfS)  AND  ADDRESS: 

Comiudiiding  Offii-er.  Recruit  Training 
Regiment.  Marine  Corps  Recruit  Depot. 
Parris  Island.  SC  29905-5001  and 
Commanding  Officer.  Recruit  Training 
Regiment.  Marine  Corps  Recruit  Depot. 
San  Diego.  CA  92140-5001 

NorvKATiON  procedure: 

InformaliDii  m.iy  be  obtained  from  the 
system  manager.  Requesting  individuals 
should  specify  tbeir  full  nawies.  Visitors 
should  be  able  to  identify  themselves  by 
any  commonly  recognized  evidence  of 
identity.  Written  requests  must  be 
signed  by  the  requesting  individual. 

RECORD  ACCESS  PROCEDURES: 

The  agency's  rules  for  access  to 
record  may  be  obtained  from  the  system 
manager. 

CONTESTING  RECORD  PROCEDURES: 

The  agency's  rules  for  contesting 
contents  and  appealing  initial 
determination  by  the  individual 
concerned  may  be  obtained  from  the 
•jystpm  manager. 

RECORD  SOURCE  CATEGORIES: 

Information  is  obtained  from 
instructors,  units  and  civilians  that  W3re 
involved  with  training,  evaluating  ard 
processing  drill  instructors. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM; 

None. 

MMN00051 

SYSTEM  NAME: 

individual  Recruiter  Training  Record. 

SYSTEM  location: 

Files  are  located  at  individual 
Recruiting  Stations  and  Substations. 

categories  of  individuals  covered  by  the 
system: 

File  contains  training  and 
performance  information  on  recruiters. 

CATEGORIES  Of  RECORDS  IN  THE  SYSTEM: 

All  information  pertaining  to  the 
training  and  performance  of  recruiters. 

authority  for  marwtenance  of  the 
system: 

Title  10,  U.S.  Code  5031:  E.O.  9397. 

PURPOSE(S): 

To  provide  a  record  of  the 
performance  of  Marine  Corps  recruiters 
from  the  initial  training  phase  through 
completion  of  recruiting  duties. 


routine  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USE: 

The  Ulankel  Routine  Uses  that  appear 
at  the  beginning  of  the  Marine  Corps 
compilation  apply  to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING.  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

The  files  are  stored  in  file  folders. 

RETRIEVABILmr: 

Records  retrieved  by  name  or  last  four 
digits  of  the  service  member's  social 
security  number. 

SAFEGUARDS: 

Records  are  accessible  only  to 
authorized  personnel  during  normal 
working  hours.  After  normal  working 
hours,  files  are  stored  in  locked  offices. 

retention  and  disposal: 

The  flies  are  maintained  two  years 
after  completion  of  recruiting  duties,  at 
which  time  they  are  destroyed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Commanding  General,  Marine  Corps 
Recruit  Depot/Eastern  Recruiting 
Region.  Parris  Island.  SC  29905-5001  and 
Commanding  General,  Marine  Corps 
Recruit  Depot/Western  Recruiting 
Region,  San  Diego,  CA  91240-5001. 

NOTIFICATION  PROCEDURE: 

Information  may  be  obtained  from  the 
system  manager.  Requesting  individuals 
should  specify  their  full  name.  Visitors 
should  be  able  to  identify  themselves  by 
any  commonly  recognized  evidence  of 
identity.  Written  request  must  be  signed 
by  the  requesting  individual. 

RECORD  ACCESS  PROCEDURES: 

The  agency's  rules  for  access  to 
record  may  be  obtained  from  the  system 
manager. 

CONTESTING  RECORD  PROCEDURES: 

The  agency's  rules  for  contesting 
contents  and  appealing  initial 
determination  by  the  individual 
concerned  may  be  obtained  from  the 
system  manager. 

RECORD  SOURCE  CATEGORIES: 

Information  is  obtained  from  formal 
military  schools,  units  and  commanding 
officers. 

EXEMmONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
jFR  Doc.  87-13559  Filed  6-12-87;  8:45  am) 

BILUNG  CODE  3810-OI-M 


Department  of  the  Navy 

Privacy  Act  of  1974;  New  Record 
System 

agency:  Department  of  the  Navy.  DOD. 

ACTION:  Notice  of  a  new  system  of 
records  and  deletion  of  system  of 
records  subject  to  the  Privacy  Act. 

summary:  The  Department  of  the  Navy 
is  adding  a  new  record  system  to  its 
existing  inventory  of  record  systems  and 
deleting  one  subject  to  the  Privacy  Act 
of  1974,  as  amended  (5  U.S.C.  552a). 

DATES:  This  proposed  action  will  be 
effective  without  further  notice  July  15, 
1987,  unless  comments  are  received 
which  would  result  in  a  contrary 
determination. 

ADDRESS:  Send  any  comments  to  Mrs. 
Gwen  Aitken,  Privacy  Act  Coordinator, 
Office  of  the  Chief  of  Naval  Operations 
(OP-09B30).  Department  of  the  Navy. 
The  Pentagon,  Washington.  DC  20350- 
2000.  telephone:  202-697-1459,  autovon: 
227-1459. 

SUPPLEMENTARY  INFORMATION:  The 

Department  of  the  Navy  systems  of 
records  notices  subject  to  the  Privacy 
Act  of  1974  have  been  published  in  the 
Federal  Register  as  follows: 

FR  Doc.  86-6485  (51  FR  12908)  April  16,  19C6 
FR  Doc.  86-10763  (51  FR  18086)  May  16, 1986 

(Compilation) 
FR  Doc.  86-12448  (51  FR  19884)  )une  3,  1986 
FR  Doc.  86-19207  (51  FR  30377)  August  26. 

1986 
FR  Doc.  86-19208  (51  FR  30393)  August  26. 

1986 
FR  Doc.  86-28835  (51  FR  45931)  December  23, 

1986 
FR  Doc.  87-1144  (51  FR  2147)  )anuar>'  20, 1987 
FR  Doc.  87-1145  (52  FR  2149)  January  20. 1987 
FR  Doc.  87-5783  (52  FR  8500)  March  18. 1987 

A  new  system  report,  as  required  by  5 
U.S.C.  552a(o)  of  the  Privacy  Act  was 
submitted  on  May  13, 1987,  pursuant  to 
paragraph  4b  of  Appendix  I  to  OMB 
Circular  No.  A-130,  "Federal  Agency 
Responsibilities  for  Maintaining  Records 
About  Individuals,"  dated  December  12, 
1985. 

Patricia  H.  Means, 

OSD  Federal  Register  Liaison  Officer, 
Department  of  Defense. 
June  9,  1987. 

Deletion  of  System  Notice 
N05520-3 

SYSTEM  NAME: 

Civilian  Personnel  Security  Files  (51 
FR  18157)  May  16, 1986. 


Reason:  This  system  has  been 
incorporated  into  N05520-5,  "Navy  Joint 
Adjudication  and  Clearance  System 
(NJACS)" 


SYSTEM  NAME: 

Navy  Joint  Adjudication  and 
Clearance  System  (NJACS), 

SYSTEM  location: 
Primary — 

a.  System  Control — Department  of  the 
Navy  Central  Adjudication  Facility.  8621 
Georgia  Avenue.  Silver  Spring.  MD 
20910. 

b.  System  Computer  Facility — Defense 
Investigative  Service.  Personnel 
Investigations  Center.  P.O.  Box  1211. 
Baltimore.  MD  21203. 

Decentralized  Segments — 

a.  Department  of  the  Navy. 
Headquarters.  Naval  Security  Croup 
Command.  3801  Nebraska  Avenue.  NW.. 
Washington.  DC  20390. 

b.  Department  of  the  Navy, 
Headquarters.  Naval  Intelligence 
Command  (NIC-04).  Room  282.  NIC 
Building,  4600  Silver  Hill  Road.  Suitland. 
MD  20389. 

c.  Department  of  the  Navy. 
Headquarters.  Naval  Security  and 
Investigative  Command  (NSIC-284), 
4600  Silver  Hill  Road.  Suitland.  MD 
20389. 

categories  of  individuals  covered  by  the 
system: 

All  Department  of  the  Navy  (DON) 
military  personnel  and  civilian 
employees  and  certain  "affiliated 
employees"  whose  duties  require  a  DON 
security  clearance  or  security  eligibility 
determination.  "Affiliated  employees" 
include,  but  are  not  limited  to.  the 
following  categories  of  persons  in 
positions  of  trust:  contractors, 
consultants,  non-appropriated  fund 
employees.  Red  Cross  volunteers  and 
staff,  USO  personnel. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  system  contains  records  that 
include  an  individual's  name,  social 
security  number,  other  personal 
information  and  identification  code 
(UIC)  of  the  subject's  unit.  Other  data 
elements  track  the  individual's  status  in 
the  security  investigation  and  clearance 
adjudication  process  and  record  the 
Final  determination.  Data  files  will  also 
include  duty-assignment  designations 
such  as  cryptographic  information 
access  or  participation  in  the  Personnel 
Reliability  Program.  The  system  will 
also  include  correspondence  regarding 
the  subject  and/or  reflecting  the 
adjudication  decision. 
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authority  for  maintenance  of  the 
svstem; 

5  U.S.C.  7311: 10  U.S.C.  5031; 
Executive  Order  10450  (as  amended): 
Hnd  Executive  Order  9397. 

puRPOSE(s): 

I  o  provide  a  comprehensive  system  to 
manage  information  required  to 
adjudicate  the  eii^ibihty  of  Department 
of  the  Navy  (DON)  military,  civilian  and 
certain  affiliated  employees  for  security 
clearances  and  to  provide  a  record  of 
those  adjudications. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

The  Blanket  Routine  Uses  that  appear 
at  the  beginning  of  the  Department  of 
the  Navy's  cnmpiiiation  apply  to  this 
system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Authomated  records  are  stored  on 
magnetic  tapes,  disks  and  drums.  Paper 
records,  microfiche,  printed  reports  and 
other  related  documents  supporting  the 
system  are  filed  in  cabinets  and  stored 
in  "controlled  access  areas"  only. 

nETRIEVABILfTY: 

By  SSN,  employee  name,  date  of  brith, 
and  place  of  birth. 

SAFEGUARDS: 

Controls  have  been  established  to 
n.'strict  computer  output  only  to 
authorized  users  at  all  system  locations. 
Specific  procedures  are  also  in  force  for 
the  disposal  of  computer  output. 
Computer  files  are  kept  in  secure, 
continuously  manned  areas  and  are 
accessible  only  to  authorized  computer 
operators,  programmers,  and 
adjudicators  who  are  directed  to 
respond  lo  valid,  official  requests  for 
information.  This  access  is  controlled 
and  monitored  by  the  security  system. 

RETENTION  AND  OISPOSAU 

1  he  system  will  maintain  NJACS 
records  on  persons  so  long  as  they 
continue  to  be  employed  by  or  affiliated 
with  the  DON.  Records  will  be  purged 
one  year  after  an  individual  terminates 
DON  employment  or  affiliation.  Other 
forms  of  information  (e.g.,  nonautomated 
records)  will  be  maintained  in 
accordance  with  DON  record  retention 
requirements.  All  system  information  is 
disposed  of  via  authorized  methods  for 
sensitive  or  personal  information,  as 
appropriate. 


SYSTEM  MANAGER(S)  AND  ADDRESS: 

Direcltir.  Department  of  the  Navy 
Central  Adjudication  Facility.  Naval 
Security  and  Investigative  Command 
(NSIC)  (Code  29).  8621  Georgia  Avenue, 
Silver  Spring.  MD  20910. 

NOTIFICATION  PROCEDURE: 

Information  on  N'l.ACS  may  be 
obtained  from  the  System  Manager 
indentified  above.  Individuals 
requesting  personal  records  must 
provide  a  notarized  statement  and  full 
identifying  data  and  mark  the  letter  and 
envelope  containing  the  request 
"Privacy  Act  Request."  Proposed 
amendments  to  the  information  must  be 
directed  to  the  agency  which  conducted 
the  investigation. 

RECORD  ACCESS  PROCEDURE: 

Make  all  requests  for  access  in  writing 
and  clearly  mark  the  letter  and  envelope 
"Privacy  Act  Request."  Clearly  indicate 
name  of  the  requester,  nature  of  the 
record  sought,  approximate  dale  of  the 
record,  and  provide  the  required 
verification  of  identity  or  notarized 
consent  for  release  to  a  third  party. 

CONTESTING  RECORD  PROCEDURES: 

The  agency's  rules  for  contesting 
contents  and  appealing  initial 
determinations  by  the  individual 
concerned  may  be  obtained  from  the 
•tystem  manager.  Direct  all  request  to 
contest  information  to  the  system 
manager  identified  above.  State  clearly 
ond  concisely  what  information  is  being 
contested  and  the  reasons  for  contesting 
it.  Clearly  mark  the  letter  and  the 
envelope  containing  the  contest 
"Privacy  Act  Request."  Proposed 
amendments  to  information  sought  must 
be  directed  lo  the  agency  which 
conducted  the  investigation. 

RECORD  SOURCE  CATEOORIES: 

Information  in  this  system  comes  from 
the  cognizant  security  manager  or  other 
official  sponsoring  the  security 
clearance/determination  for  the  subject 
and  from  information  provided  by  other 
sources,  e.g.,  pesonnel  security 
investigations,  personal  financial 
records,  military  service  records  and  the 
subject. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
(FR  Doc.  87-13560  Filled  6-12-67;  8:45  am) 

BILUNG  CODE  MIO-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

lOocket  Nos  RP84-107-OO2  and  RPe6-10€- 
0061 

Arkia  Energy  Resources,  a  Division  of 
Arkla.  Inc.,  Filing 

June  8,  l'J87. 

Take  notice  that  on  June  1,  1987.  Arkla 
Energy  Resources,  a  division  of  Arkla, 
Inc.  (AER),  tendered  for  filing  certain 
tariff  sheets  to  its  FERC  Gas  Tariff  First 
Revised  Volume  No.  1  and  Original 
Volume  No.  1-A.  AER  has  filed  these 
revised  sheets  in  accordance  with 
Article  VIII  of  its  Stipulation  and 
Agreement  (S&A)  in  Docket  No.  RP84- 
107-000,  which  was  approved  by  the 
Commission  on  )anuary  29.  1985.  Article 
VIU  of  AER's  S&A  states  that  AER  will 
revise  its  settlement  rates  to  reflect  any 
new  corporate  Federal  income  tax  rate 
that  becomes  effective  while  the  S&A  is 
in  effect. 

The  Tax  Reform  Act  of  1986.  enacted 
by  Congress  on  October  22. 1986, 
provides  for  a  decrease  in  the  Federal 
income  tax  rate  for  corporations, 
effective  July  1, 1987.  AER's  revised 
sheets  reflect  a  reduction  in  the 
component  of  AER's  settlement  cost  of 
service  attributable  to  its  Federal 
income  tax  expense.  No  other  changes 
in  cost  of  service  are  reflected  on  the 
tariff  sheets. 

AER's  tariff  sheets  also  revise  the 
proposed  settlement  rates  for  open 
access  transportation  contained  in  the 
stipulation  and  agreement  in  Docket  No. 
RP86-106-000,  which  is  presently 
pending  before  the  Commission.  Though 
the  proposed  stipulation  and  agreement 
in  RP86-106-000  does  not  require  AER  to 
track  this  change  in  tax  rates,  the 
proposed  settlement  rates  are  based  on 
the  RI>84-107-000  settlement  cost  of 
service. 

AER  requests  any  waiver  of  the 
Commissions  regulations  necessary*  to 
allow  the  reduced  settlement  rales  to 
become  effective  as  of  July  1. 1987. 

Any  person  desiring  to  be  heard  or  lo 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
FInergy  Regulatory  Commission.  825 
North  Capitol  Street.  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
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before  June  15, 1987.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  approriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  parly 
must  file  a  motion  lo  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb, 
Secrflary. 
|FR  Doc.  87-13528  Filed  6-12-87;  8:45  am] 

BILUNG  COOE  (riT-OI-M 

[Docket  Nos.  ES87-30-0O0  et  al.J 

Electric  Rate  and  Corporate 
Regulation  Filings;  Centel  Corp.  et  ai. 

June  8,  1987. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Centel  Corp. 

IDockel  No.  ES87-3O-000) 

Take  notice  that  on  May  29, 1987, 
Centel  Corporation  filed  an  application 
with  the  Federal  Energy  Regulatory 
Commission,  pursuant  to  section  204  of 
the  Federal  Power  Act.  seeking  an  Order 
authorizing  the  issuance  of  up  to 
$150,000,000  aggregate  principal  amount 
of  unsecured  notes  or  debentures. 

Comment  date:  June  25, 1987,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Black  Hills  Corp.  dba  Black  Hills 
Power  and  Light  Co. 

[Docket  No.  FJ<87-4G6-000) 

Take  notice  that  Black  Hills 
Corporation,  doing  business  as  Black 
Mills  Power  and  Lijjht  Company  (Black 
Mills)  on  May  2, 1987.  tendered  fur  filing 
an  agreement  between  Black  Hills  and 
the  City  of  Gillette,  Wyoming  which 
provides  for  an  amendment  of  Black 
Mills'  Rate  Schedule  FERC  No.  28  and  its 
Supplement  No.  1  to  provide  for 
additional  sales  of  seasonal  non-firm 
power  and  energy. 

The  reasons  for  the  proposed  rate 
schedule  changes  are  to  expand  to  scope 
of  the  .Agreement,  recognize  market 
forces,  and  provide  benefits  to  Gillette 
and  Black  Hills. 

Copies  of  the  filing  were  supplied  to 
the  City  of  Gillette,  Wyoming  and  the 
regulatory  commissions  of  the  states  of 
Wyoming,  South  Dakota,  and  Montana. 

Comment  date:  June  22. 1987,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Central  Vermont  Public  Service  Corp. 

(Doc  ket  No.  ERaS-775-000) 

Take  notice  that  on  May  29. 1987, 
Central  Vermont  Public  Service 
Corporation  (Central  Vermont)  tendered 


for  filing  the  1986  Cost  Report  based  on 
actual  costs  as  required  under  Article 
2.4  on  First  Revised  Sheet  No.  18  of 
FERC  Electric  Tariff,  Original  Volume 
No.  3.  Central  Vermont  states  that  it 
provides  transmission  and  distribution 
service  to  the  following  customers: 

Vermont  Electric  Cooperative,  Inc. 
Lyndonville  Electric  Department 
Village  of  Ludlow  Electric  Light 

Department 
Village  of  Johnson  Water  and  Light 

Department 
Village  of  Hyde  Park  Water  and  Light 

Department 
Allied  Power  and  Light  Company 
Rochester  Electric  Light  and  Power 

Company 

Central  Vermont  states  that  Tariff  No. 

3,  in  its  original  form,  was  filed  with  the 
Commission  on  September  19, 1985,  in 
Docket  No.  ER85-775-000.  The  tariff  was 
allowed  to  become  effective,  subject  to 
refund,  on  November  20, 1985. 
Thereafter,  the  tariff  was  modified  and 
the  refund  contingency  was  eliminated 
(except  to  the  extent  set  forth  in  the 
tariff  itself)  by  a  settlement  agreement 
which  the  Commission  approved  by 
order  dated  February  28, 1986.  The 
settlement  agreement  provided  for  a 
return  on  equity  of  13.96%  through  April 
30, 1986  (Phase  A)  and  15.90%  effective 
May  1,1986  (Phase  B). 

Copies  of  this  filing  have  been  served 
upon  the  customers  under  the  tariff  and 
the  Vermont  Public  Service  Board. 

Comment  date:  June  22. 1987,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Consumers  Power  Co. 

[Docket  No,  ER87-343-000) 

Take  notice  that  on  May  22, 1987. 
Consumers  Power  Company  tendered 
for  filing  a  Letter  Agreement  dated  April 
24, 1987,  between  Consumers  Power 
Company  and  Commonwealth  Edison 
Company.  This  Letter  Agreement 
supersedes  the  December  23. 1986  letter 
Agreement  between  the  parties  that  was 
previously  filed  in  the  above  docket.  The 
new  Letter  Agreement  was  executed  to 
set  an  appropriate  fixed  charge  factor 
for  1988  as  a  result  of  the  Tax  Reform 
Act  of  1986. 

Consumers  Power  Company  states 
that  Exhibit  A  of  the  Letter  Agreement 
illustrates  the  effects  of  the  Tax  Reform 
Act  on  the  previously  agreed  upon  1986 
fixed  charge  factor.  For  1987.  the  factor 
will  be  13.537%  (as  previously  filed).  For 
1988.  the  factor  will  drop  an  additional 
1.045%  to  12.492%.  As  stated  in  the 
original  filing,  the  redetermined  fixed 
charge  factor  is  unrelated  to  a  fixed 
charge  rate  that  Consumers  Power 
Company  might  use  for  other  purposes 
and  is  subject  to  further  redetermination 


pursuant  to  Section  4.2  of  the  June  1. 
1971  "Agreement  for  Sale  of  Portion  of 
Generating  Capability  of  Ludington 
Pumped  Storage  Plant",  as  amended. 

Copies  of  this  filing  have  been  served 
upon  the  parties  to  the  Letter  Agreement 
and  the  Michigan  Public  Service 
Commission. 

Comment  date:  June  22. 1987,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  lowa-IUinois  Gas  and  Electric 

(Docket  No.  ER87-465-000) 

Take  notice  that  Iowa-Illinois  Gas  and 
Electric  Company  (Iowa-Illinois)  on  June 
2, 1987,  tendered  for  filing  a  First 
Amendment  to  Facilities  Schedule  No.  2, 
dated  June  15, 1984.  of  Service  Schedule 
C  to  the  Interconnection  Agreement, 
dated  June  15, 1984,  between  lowa- 
IUinois  and  Iowa  Electric  Light  and 
Power  Company  (Iowa  Electric), 
proposed  to  become  effective  December 
17, 1985,  the  latest  in-service  date  of  the 
facilities  which  are  the  subject  of  the 
First  Amendment, 

lowa-IUinois  states  that  the  First 
Amendment  adopts  First  Revised 
Exhibit  A;  C.2  and  First  Revised  Exhibit 
B;  C.2  to  Facilities  Schedule  No.  2.  These 
first  Revised  Exhibits  identify  the 
facilities  added  at  lowa-IUinois'  Hills 
Substation  to  facilitate  automatic  load 
removal  and  Iowa  Electric's  transformer 
connection  and  also  establish  a  fixed 
charge  rate  for  the  same,  all  as 
contemplated  by  §  §  4.01  and  5.01  of  the 
Facilities  Schedule  No.  2. 

lowa-IUinois  slates  that  a  copy  of  the 
First  Amendment  has  been  mailed  to 
Iowa  Electric,  to  the  Iowa  Utilities 
Board,  and  to  the  Illinois  Commerce 
Commission. 

Comment  date:  June  22. 1987.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Sierra  Pacific  Power  Co. 

(Docket  No.  ER87-t67-000j 

Take  notice  that  Sierra  Pacific  Power 
Company  on  June  2. 1987.  tendered  for 
filing  proposed  FERC  electric  service 
tariff  charges  pursuant  lo  the  Western 
Systems  Power  Pool  (WSPP) 
Experimental  Rates  as  already  approved 
by  this  Commission  in  its  order  issued 
March  12. 1987.  in  Docket  No.  ER87-97- 
001.  Sierra  Pacific  Power  Company  has 
recently  been  approved  by  the  WSPP 
Executive  Committee  for  membership  in 
the  WSPP. 

Sierra  Pacific  Power  Company's 
membership  in  the  WSPP  wiU  increase 
the  efficiency  of  Sierra  Pacific  Power 
Company's  interconnected  power 
system  operations,  which  is  being 
accomplished  with  existing  agreements. 
Existing  parties  to  the  WSPP  agree  with 
this  type  of  power  pool  on  a  trial  basis 
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to  the  extent  of  pre-scheduled 
>:oordinated  transactions,  such  as 
economy  energy  transactions,  unit  . 
commitment  service,  firm  system 
capacity/energy  sales  or  exchanges,  and 
transmission  service.  The  initial 
operations  of  the  WSPP  began  on  May  1, 
1987,  and  the  WSPP  agreement  on  file 
with  this  Commission  sets  forth  the 
terms  and  conditions  to  implement  the 
power  pooling  services. 

Copies  of  this  filing  were  served  upon 
the  Public  Utilities  jurisdictional 
regulatory  agancies. 

Comment  date:  June  22. 1987,  in 
accordance  with  Standard  Paragrph  E  at 
the  end  of  this  document. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
dtitermining  the  appropriate  action  to  be 
tiiken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
ot  this  filing  are  on  file  with  the 
commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb, 
Si  •cretary. 
|1  R  Doc.  87-13524  Filed  ft-12-«7;  8:45  am) 

BILLING  COOC  (rW-OI-M 

[Docket  No«.  QF87-433-OO0  et  al.] 

Small  Power  Production  and 
Cogeneratlon  Facilities;  Qualifying 
Status;  Certificate  Applications,  etc.; 
Bectitel  Development  Co  et  al 

Comment  date:  Thirty  diiys  from 
publication  in  the  Federal  Register,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission. 

1.  Bechtel  Development  Co. 

(Docket  No.  QF87-J33-000) 
Jtine  8. 1987 

On  May  22, 1987,  Bechtel 
Development  Company  (Applicant),  of 
50  Beale  Street,  San  Francisco, 
California,  94119  submitted  for  filing  an 
application  for  certification  of  a  facility 
as  a  qualifying  cogeneration  facility 
pursuant  to  §  292.207  of  the 
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Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  proposed  topping-cycle 
cogeneration  facility  will  be  located  at 
the  E.I.  duPont  de  Nemours  &  Company, 
Inc.  plant  in  Carneys  Point,  New  Jersey. 
The  facility  will  consist  of  two  coal-fired 
circulating  fluidized  bed  boilers,  and  one 
extraction/condensing  steam  turbine 
generator.  Steam  recovered  from  the 
facility  will  be  used  at  the  DuPonfs 
Chambers  Works  chemical  plant  in 
chemical  process  applications.  The 
maximum  net  electric  power  production 
capacity  of  the  facility  will  be  152  MW. 
The  primary  source  of  energy  will  be 
bituminous  coal.  The  installation  of  the 
facility  is  expected  to  commence  on  or 
about  the  second  quarter  of  1988. 

2.  American  REF-FUEL  Co.  of 
Southeastern  Connecticut 

(Docket  No.  QF87-447-0OOJ 
June  a  1987. 

On  May  28, 1987,  American  REF-FUEL 
Company  of  Southeastern  Connecticut 
(Applicant),  of  P.O.  Box  3151,  Houston. 
Texas  77253  submitted  for  filing  an 
application  for  certification  of  a  facility 
as  a  qualifying  small  power  production 
facility  pursuant  to  §  292.207  of  the 
Commission's  regulations.  No 
di^termination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  small  power  production  facility 
will  be  located  in  Preston.  Connecticut. 
The  facility  will  consist  of  two  (2)  water- 
wall  steam  generators  and  one  (1) 
turbine  generator.  The  net  electric 
power  production  capacity  will  be  13.85 
megawatts.  The  primary  energy  source 
will  be  biomass  in  the  form  of  municipal 
solid  waste.  Natural  gas  and  oil  will  be 
used  for  ignition,  start-up,  testing,  flame 
stabilization,  and  temperature  control. 
However,  such  fossil  fuel  uses  will  not 
in  aggregate  exceed  approximately  9%  of 
the  total  energy  input  of  the  facility 
during  any  calendar  year  period. 
Construction  of  the  facility  will  begin  in 
November  1987. 

3.  Lancaster  County  Solid  Waste 
Management  Authority 

(Docket  No.  QF87-434-000) 
June  4.  1987. 

On  May  22, 1987,  Lancaster  County 
Solid  Waste  Management  Authority 
(Applicant),  of  1291  Old  Harrisburg  Pike, 
P.O.  Box  4742,  Lancaster,  Pennsylvania 
17604  submitted  for  filing  an  application 
for  certification  of  a  facility  as  a 
qualifying  small  power  production 
facility  pursuant  to  S  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 


The  small  power  production  facility 
will  be  located  in  Lancaster  County, 
Pennsylvania.  The  facility  will  consist  of 
multiple  waterwall  combustion  steam 
generating  units,  and  a  single  steam 
turbine  generator.  The  net  electric 
power  production  capacity  will  be 
approximately  28  megawatts.  The 
primary  energy  source  will  be  biomass 
in  the  form  of  municipal  solid  waste.  Oil 
or  natural  gas  will  be  used  for  st.irt-up, 
and  flame  stabilization.  Such  fossil  fuel 
uses,  however,  will  not  exceed  25%  of 
the  total  energy  input  to  the  facility 
during  any  calendar  year  period. 
Construction  of  the  facility  is  expected 
to  begin  on  January  1, 1991. 

4.  Triton  Power  Co. 

(Docket  No.  QF87-439-000| 
June  8.  1987. 

On  May  27, 1987,  Triton  Power 
Company  (Applicant),  of  125  Wolf  Road, 
Albany,  New  York  12205,  submitted  for 
filing  an  application  for  certification  of  a 
f.jcility  as  a  qualifying  small  power 
production  facility  pursuant  to  $  292.207 
of  the  Commission's  regulations.  No 
d<;termination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  1750  kilowatt  hydroelectric 
facility  (FERC  P.  5698)  will  be  located  on 
the  Chateaugay  River  in  Franklin 
County,  New  York. 

A  separate  electric  application  is 
n;quired  for  a  hydroelectric  project 
lincense,  preliminary  permit  or 
exemption  from  licensing.  Comments  on 
such  applications  are  requested  by 
separate  public  notice.  Qualifying  status 
8er\'es  only  to  establish  eligibility  for 
benefits  provided  by  PURPA,  as 
implemented  by  the  Commission's 
regulations,  18  CFR  Part  292.  It  does  not 
relieve  a  facility  of  any  other 
requirements  of  local.  State  or  Federal 
law,  including  those  regarding  siting, 
construction,  operation,  licensing  and 
pollution  abatement. 

5.  Union  Oil  Co.  of  California 

(Docket  No.  QF87-423-000) 
June  8.  1987. 

On  May  26, 1987,  Union  Oil  Company 
of  California  (Applicant),  of  1660  West 
Anaheim  sireet,  Wilmington,  California 
90744,  submitted  for  filing  an  application 
for  certification  of  a  facility  as  a 
qualifying  cogeneration  facility  pursuant 
to  5  292.207  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  topping-cycle  cogeneration 
facility  will  be  located  at  Applicant's 
Los  Angeles  refinery  in  Wilmington, 
California  90744,  The  facility  will  consist 


of  a  combustion  turbine  generator  and  a 
heat  recovery  steam  generator  equipped 
with  duct  burner  for  supplementary 
firing.  Thermal  energy  recovered  from 
the  facility  will  be  used  by  processing 
units  within  the  refinery.  The  primary 
energy  source  will  be  natural  gas  and 
refinery  gas.  The  net  electric  power 
production  capacity  of  the  facility  will 
be  42.1  MW.  Installation  of  the  facility  is 
scheduled  to  begin  in  August  1987. 

Standard  Paragraph 

F.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb, 
Sccmtiiry. 
\VK  Doc  87-13523  Filed  6-12-87;  8:45  ami 
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I  Docket  No.  RP87-43-003I 
MIGC,  Inc.;  Tariff  Filing 
June  8, 1987. 

Take  notice  that  on  June  1. 1987, 
Mice,  Inc.  (MIGC)  tendered  for  filing 
Forty-Third  Revised  Sheet  No.  32  to  its 
FERC  Gas  Tariff,  Original  Volume  No.  1. 
MIGC  states  that  the  sole  purpose  of 
this  tariff  filing  is  to  comply  with  the 
requirements  of  Ordering  Paragraphs  (B) 
and  (C)  of  the  March  31, 1987  suspension 
order  issued  in  this  proceeding.  MIGC 
further  states  that  it  has  filed  a  request 
for  rehearing  of  the  requirements  of 
Ordering  Paragraph  (C)  of  the  March  31. 
1987  order  which  is  presently  pending 
before  the  Commission,  and  that 
submission  of  the  instant  tariff  filing  is 
without  prejudice  to  the  position  taken 
by  MIGC  on  rehearing. 

MIGC  also  stales  that,  in  view  of  the 
five-month  suspension  imposed  by  the 
March  31, 1987  order,  the  tariff  filing 
bears  an  effective  date  of  September  1, 
1987. 

MIGC  has  served  copies  of  this  filing 
on  its  jurisdictional  customers. 


interested  state  commission  and  the 
official  ser\'ice  list. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  June  15, 1987.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenenth  F.  Plumb, 
Secretary. 
[FR  Doc.  87-13529  Filed  6-12-87;  8:45  am) 

BILLING  CODE  6717-01-M 

{Docket  No.  SA87-38-0001 

Morsey  Oil  and  Gas  Corp.;  Petition  for 
Adjustment 

June  8, 1987. 

Take  notice  that  on  March  2, 1987, 
Morsey  Oil  and  Gas  Corporation 
(Morsey)  filed  with  the  Commission  a 
petition  for  adjustment  pursuant  to 
section  502(c)  of  the  Natural  Gas  Policy 
Act  of  1978  and  Part  385  (Subpart  K)  of 
the  Commission's  regulations.  Morsey 
seeks  waiver  of  its  obligation  under 
Commission  Order  Nos.  399.  399-A,  and 
399-B  requiring  payment  of  Btu 
adjustment  refunds  by  first  sellers  of 
natural  gas. 

Morsey  states  the  following  in  support 
of  the  petition  for  relief.  It  is  a  small 
operating  company  which  owned  no 
working  interest  in  the  Milton  Lease, 
Alice,  "Texas.  Sales  from  the  one  shallow 
gas  well  on  this  properly  were  made  to 
Valero  Transmission  Company.  The 
well  was  plugged  years  ago.  The 
partnership  which  owned  a  75%  working 
interest  no  longer  exists:  and,  the  25% 
royalty  owners  are  both  dead.  Further, 
Morsey  states  payment  of  the  refund 
obligation  attributable  to  these  interests 
($1,510.87)  will  cause  the  company 
financial  hardship  because  it  has  no 
funds  for  repayment. 

The  procedures  applicable  to  the 
conduct  of  this  waiver  proceeding  are 
found  in  Subpart  K  of  the  Commission's 
rules  of  practice  and  procedure.  Any 
person  desiring  to  participate  in  this 
adjustment  proceeding  must  file  a 
motion  to  inter\'ene  in  accordance  with 
the  provisions  of  Rules  214  and  1106  of 


the  Commission's  rules  of  practice  and 
procedure.  All  motions  to  interxene 
must  be  filed  within  15  days  after 
publication  of  this  notice  in  the  Federal 
Register. 

Kenneth  F.  Plumb, 

Secretary. 

|FR  Doc.  87-13527  Filed  6-12-87;  8:45  am| 

BILLING  CODE  6717-01-M 


(Docket  No.  GP87-35-OO0I 

Pennsylvania  Department  of 
Environmental  Resources  et  al.; 
Notice  of  Petition  To  Reopen  Final 
Well  Category  Determinations 

)une8.  1987. 

In  the  matter  of:  Pennsylvania  Department 
of  Environmental  Resources,  Section  102(c) 
NGPA  Delerniinalion;  John  Baker  WN  1846. 
FERC  J.D.  No.  81^5229;  Alden  Bech  WN 
1843.  FERC  J.D.  No.  81-45231;  A&O  Stewdrl 
WN  1859,  FERC  J.D.  No.  82-15636:  James  C. 
Brothers  WN  1856.  FERC  J.D.  No.  82-36472; 
Luke  Brown  WN  1868.  FERC  J.D.  No.  82- 
36473;  William  B.  Ross  =1  WN  1916.  FERC 
J.D.  No.  8.V17564;  William  D.  Wilson  WN 
1989.  FERC  J.D.  No.  83-36634. 

On  February  17, 1987,  consolidated 
Gas  Transmission  Corporation 
(Consolidated)  filed  with  the 
Commission,  pursuant  to  §  275.205  of  the 
Commission's  regulations  '  a  petition  to 
reopen  and  vacate  final  well  category 
determinations  for  the  above-captioned 
wells,  located  in  Cambria  and  Clearfield 
Counties,  Pennsylvania.  Consolidated 
requests  the  Commission  to  reopen  the 
well  category  determination  proceedings 
for  the  wells,  vacate  their  section  102(c) 
determinations,  and  allow  Consolidated 
to  withdraw  its  applications. 

Consolidated  states  that  by  letter 
dated  December  30, 1986.  Consolidated 
was  notified  by  the  Commission's 
Division  of  Producer  Audits  and  Pricing 
that  seven  wells,  jointly  owned  by 
consolidated  and  Fairman  Drilling 
Company,  may  have  improper  well 
category  determinations.  According  to 
Consolidated,  several  years  ago  these 
seven  wells  were  qualified  as  new 
onshore  wells  under  section 
102(c)(1)(B)(i)  of  the  Natural  gas  Policy 
Act  of  1978  (NGPA).  Consolidated  states 
that  review  of  certain  records  revealed 
the  existence  of  marker  wells  located 
within  2.5  miles  of  each  of  the  captioned 
wells,  thus  disqualifying  the  wells  from 
section  102(c)  status.^  Consolidated 
-    \^ 

'  18  CKR  275.205(19861. 

»  fM.'Clion  102|cMl)(B)(i)  of  ttic  NGPA  requires  IHhI 
now  wells  must  be  2.5  miles  or  more  from  Ihe 
npiiresl  marker  well  lo  qualify  as  a  new  onshore 
well. 


UM  I 


!b76 
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asserts  thdl  at  the  time  the  section  102(c) 
determination  were  filed  it  was  unaware 
of  these  marker  wells. 

Consohdated  claims  that  the  seven 
captioned  wells  were  drilled  into 
designated  tight  formations,  and  that  six 
of  the  wells  have  already  received 
determinations  as  tight  formation  wells 
under  section  107(c)(5)  of  the  NCPA. 
These  six  tight  formation  wells  are  the 
John  Baker.  Aiden  Bech.  AAO  Stewart, 
James  C.  Brothers.  Luke  Brown,  and  the 
William  B.  Ross  *1  wells.  Consolidated 
requests  the  Commission,  with  respect 
to  the  six  above-named  wells,  to  reopen 
the  well  category  proceedings,  to  vacate 
their  section  102(c)  determinations,  and 
to  permit  Consoidated  to  withdraw  its 
applications.  Consolidated  asserts  that 
no  refunds  will  be  due  because  the 
section  102  price  is  lower  than  the 
section  lOyirK,"!)  price.  Consolidated 
states  it  has  filed  for  a  determination 
that  the  remaining  well,  the  William  D. 
Wilson  well,  also  qualifies  as  a  section 
107(c)(5)  well.  Consolidated  requests 
that  this  current  request  for  reopening 
be  held  in  abeyance  until  Consolidated 
receives  a  final  section  107(c)(5) 
determination  for  the  William  D.  Wilson 
well. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  to  the  requested 
reopening  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Knergy  regulatory  Commission.  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426.  in  accordance  with  Rules  214 
and  211  of  the  Comissions  rules  of 
I'ractice  and  Procedure.  All  such 
motions  or  protests  should  be  filed 
within  30  days  after  publication  of  this 
notice  in  the  Federal  Rejjister.  All 
protests  filed  will  be  considered,  but 
will  not  serve  to  make  the  protestants 
parties  to  the  proceeding,  any  person 
wishing  to  become  a  party  must  file  a 
petition  to  intervene  in  accordance  with 
the  Commission's  rules. 
Kenneih  F.  Plumb, 
Srrri'/ury. 

|FR  Dm:.  87-1.1525  Fili-d  6-12-87:  B;45  am] 
MLUNC  CODE  •7t7-01-M 


I  Docket  No.  SA87-4S-000 1 

Silver  Creek  Oil  &  Gas,  Inc.;  Petition  for 
Adjustment 

luiif  a  1^7. 

Take  notice  that  on  April  29,  1987. 
Silver  Creek  Oil  &  Gas.  Inc.  (Silver 
Creek)  filed  with  the  Commission  a 
petition  for  adjustment  pursuant  to 
section  502(c)  of  the  Natural  Gas  Policy 
Act  of  1978  and  Part  385  (Subpart  K)  of 
the  Commission's  regulations.  Silver 
Creek  seeks  waiver  of  its  obligation 


under  Commission  Order  Nos.  399.  399- 
A,  and  399-B  requiring  payment  of  Blu 
adjustment  refunds  by  first  sellers  of 
natural  gas. 

Silver  Cre«'k  states  that  the  property 
in  question  has  been  out  of  production 
for  some  time  and  there  have  been 
numerous  changes  in  ownership.  Some 
of  the  owners  are  dead  or  cannot  be 
located,  many  of  the  individuals  owe 
Silver  Creek  (the  operator)  monies  for 
unreimbursed  operations.  Further,  Silver 
Creek  states  that  contract  problems  with 
Northwest  Central  may  make  it 
impossible  to  make  refunds.  Silver 
Creek  claims  that  payment  of  the  refund 
obligation  would  represent  a  special 
hardship. 

The  procedures  applicable  to  the 
conduct  of  this  waiver  proceeding  are 
found  in  Subpart  K  of  the  Commission's 
rules  of  practice  and  procedure.  Any 
person  desiring  to  participate  in  this 
adjustment  proceeding  must  file  a 
motion  to  intervene  in  accordance  with 
the  provisions  of  Rules  214  and  1106  of 
the  Commission's  rules  of  practice  and 
procedure.  All  motions  to  intervene 
must  be  filed  within  15  days  after 
publication  of  this  notice  in  the  Federal 
Register. 
Kenneih  F.  Plumb, 
Sfcrflury. 

\m  Doc.  87-13526  Filed  5-12-87;  8:45  amj 
BIUING  COOC  S717-01-M 

I  Docket  No.  RPe7-73-000| 

Algonquin  Gas  Transmission  Co  : 
Proposed  Changes  m  FERC  Gas  Tanf* 

June  8. 1987. 

Take  notice  that  on  June  2. 1987. 
Algonquin  Gas  Transmission  Company 
(Algonquin)  tendered  for  filing  certain 
tariff  sheets  to  be  a  part  of  its  FFJ^C  Gas 
Tariff.  Second  Revised  Volume  .No.  1 
and  Original  Volume  No.  2.  The  tariff 
sheets  set  forth  the  rates,  terms  and 
conditions  under  which  Algonquin  has 
elected,  commencing  June  2, 1967.  to 
render  firm  and  intern  ptihie  self- 
implementing  transportation  pursuant  to 
section  311  of  the  Natural  Gas  Policy 
Act  of  1978  (NGPA)  on  an  "open  access" 
basis  as  required  by  Order  No.  436,  et  ol. 

Algonquin  requests  the  Commission  to 
waive  all  necessary  rules  and 
regulations  to  permit  these  tarifT  sheets 
to  become  effective  June  2.  1987.  Copies 
of  the  filing  were  served  on  Algonquin  s 
jurisdictional  customers  and  interested 
state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington. 


DC  20426,  in  a«:ordiince  with  Kulos  214 
and  211  of  the  Commission  s  Kulen  of 
Practice  and  Procedure  All  such 
motions  or  protests  should  tte  filed  on  or 
before  June  15. 1967.  Protests  will  t>e 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  nie  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneih  F.  Plumb. 
Secretary. 

|FR  Doc  87-13530  Filed  6-12-87;  8:45  am) 
BILUNO  COOC  •717-OI-M 


I  Docket  No.  TA87-3-32-OO01 

Colorado  Interstate  Gas  Co  :  Proposed 
Change  in  Rates  Under  Purchased  Gas 
Adjustment  Clause  Provision 

|une  8, 1987. 

Take  notice  that  on  June  3, 1987, 
Colorado  Interstate  Gas  Company  (CIG) 
tendered  for  filing  proposed  changes  in 
its  FERC  Gas  Tariff,  Original  Volume 
No.  1.  The  proposed  changes  would 
decrease  the  commodity  rates  under 
CIGs  jurisdictional  rate  schedules  by 
4.8  mills  per  Mcf,  reflecting  an  annual 
decrease  in  jurisdictional  purchased  gas 
costs  of  $615,979. 

CIG  states  that  the  filing  is  made 
pursuant  to  subsection  21.22  of  CIG's 
FERC  Gas  Tariff,  Original  Volume  No.  1. 
so  as  to  enable  CIG  to  flow  through  to 
its  jurisdictional  customers  a  decrease 
in  its  purchased  gas  costs  lesuUing  from 
a  proposed  rate  reduction  by  Western 
Transmission  Corporation  (Western)  in 
DfKket  No.  TA87-2-57. 

CIG  requests  that  the  instant  filing  be 
made  effective  on  June  1, 1987, 
coincident  with  the  effective  date  for 
Western's  proposed  rate  change. 

CIG  states  that  copi<^  of  the  filing 
have  been  served  upon  CIG's 
jurisdictional  customers  and  public 
bodies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  \F...  Washington. 
DC  20426.  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  June  15. 1987.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 


Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Kenneth  F.  Plumb, 

Secretary. 

|FR  Doc.  87-13531  Filed  6-2-87;  8:45  am] 

BILLING  CODE  e717-01-M 


(Docket  No.  CP86-523-0021 

Iroquois  Gas  Transmission  System; 

Amendment 

June  5,  1987. 

Take  notice  that  on  May  28, 1987. 
Iroquois  Gas  Transmission  System 
(Iroquois).  Two  Enterprise  Drive, 
Shelton.  Connecticut  06484,  filed  in 
Docket  No.  CP86-523-002  an 
amendment  to  its  pending  application 
filed  in  Docket  No.  CP86-523-000 
pursuant  to  section  7  of  the  Natural  Gas 
Act  and  Subpart  E  of  Part  157  of  the 
Commission's  Regulations  for  an 
optional  certificate  of  public 
convenience  and  necessity,  so  as  to 
reflect  the  withdrawal  of  one  shipper, 
the  addition  of  a  new  shipper,  the 
reallocation  of  nominated  volumes,  and 
the  adoption  of  a  formerly-proposed 
alternative  as  the  new  proposed  route, 
all  as  more  fiilly  set  forth  in  the 
amendment  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Iroquois  states  that  the  amendment 
(referred  to  as  the  "Second 
Amendment ")  is  occasioned  by  the 
withdrawal  of  one  shipper  from  the 
Iroquois  system.  South  Jersey  Gas 
Company  (South  Jersey),  and  by  the 
reallocation  of  South  Jersey's 
nominations  to  two  previously  identified 
shippers.  New  Jersey  Natural  Gas 
Company  (New  Jersey  Natural)  and 
Long  Island  Lighting  Company  (LILCO), 
and  to  a  new  shipper  on  the  Iroquois 
system.  Central  Hudson  Gas  &  Electric 
Corporation  (Central  Hudson).  Iroquois 
states  that  New  Jersey  Natural's 
nomination  would  increase  from  35,000 
Mcf  per  day  to  40,000  Mcf  per  day, 
LILCO's  nomination  would  increase 
from  25,000  Mcf  per  day  to  35,000  Mcf 
per  day,  and  Central  Hudson's 
nomination  would  be  10,000  Mcf  per 
day. 

Iroquois  asserts  that  its  ability  to 
provide  firm  reserved  service  to  Central 
Hudson  would  be  dramatically 
simplified  by  construction  of  the 
Southeastern  New  York  Alternative 
(Alternative  7)  routing  for  the  Iroquois 
pipeline.  It  is  stated  that,  in  order  to 
facilitate  service  to  Central  Hudson  and 
because  Iroquois  now  believes  that 


there  are  environmental  benefits  to 
construction  of  this  alternative  routing, 
Iroquois  designates  Alternative  7/7A  as 
its  proposed  and  preferred  route."  The 
alternative  routes  were  described  in  the 
Environmental  Report  filed  by  Iroquois. 

Iroquois  requests  authority  to 
establish  a  delivery  point  for  Central 
Hudson  at  milepost  (MP)  259.2,  on 
Alternative  7/7A,  in  Pleasant  Valley. 
New  York.  Iroquois  states  that 
transportation  from  that  point  of 
interconnection  to  Central  Hudson's 
distribution  system  would  be  via 
facilities  owned  or  to  be  constructed 
and  owned  by  Central  Hudson. 

Iroquois  thus  requests  authority  to 
establish  the  following  delivery  points 
(to  reflect  the  designation  of  Alternative 
7/7A  as  the  proposed  route): 


Company 

Poinis  ol 
intercorwiection 

St  Lawrence  Gas 

MP  7.8 

Lisbon  NY 

Co 
Consolidaled  Gas 

MP  158  0 

Canaiohane.  Nv 
Wnght,  NY 

Supply 
Tennessee  Gas 

MP  181.0 

Pipeline  Co. 

MP  317  8 

Strattord  CT 

Cenlral  Hudson 

MP  259  2 

Pleasant  Valley. 
NY. 

Gas  A  Electric 
Co 
Algonqwn  Gas 

MP  296.0  

The  Connecticul 
Light  and  Power 
Co. 

MP  277  0 
+  41.6  tm. 

MP  305.9 

eiNew  Millord.  CTl 
Farminglon.  CT. 

- 

MP  313  6 

Huntington,  CT 
{New  MiMord,  CT) 
Farrmngton.  CT 

Connectcul  Natural 

Gas  Corp 
Southern 

MP  277  0 
+  41  6  mi 

MP  319  4 _ 

Connecticul  Gas 
Long  Island  Ligtitng 

MP  320  9 

MP  357  2 

(Chapel  St ) 
Millord.  CT 

MiHord.  CT 

South  Commack 

Co. 

NY. 

It  is  stated  that  the  costs  of 
Alternative  7  were  reflected  in  exhibit  K 
to  the  First  Amendment,  filed  January 
30. 1987.  Iroquois  further  states  that  the 
additional  costs  associated  with  the 
slightly  longer  line  refiecfed  in  the 
routing  of  Alternative  7A  and  associated 
with  the  construction  of  a  new  metering 
facility  for  Central  Hudson  (capable  of 
handling  80,000  Mcf  per  day.  thus 
rendering  feasible  purchases  of 
additional  summer  volumes  by  Central 


'Alternative  7  Is  an  87.1-mile  alternative  to  a  76  3- 
mile  portion  of  the  Iroquois  mainline  route  and 
would  be  located  in  eastern  New  York  and 
northeastern  Connecticut.  Allernalive  7A  would 
replace  approximately  7.4  miles  of  Allernalive  7 
with  a  9.9-mile  section  that  would  avoid  residential 
areas  at  or  near  Brookfield.  Connecticul  by 
traversing  through  industrial  areas  and  by  aligning 
the  route,  as  much  as  possible,  adjacent  to  existing 
rights  or  way.  The  designation  "Allernalie  7/7A" 
shall  l)e  used  to  reflect  this  new.  preferred 
allernalive  route  of  approximately  89.6  miles  in 
length. 


Hudson  from  Alberta  Northeast  Gas. 
Limited  (ANE)  ^  are  relatively  small 
(less  than  one  percent  of  total  project 
costs)  and  adequately  provided  for  by 
existing  contingencies.  Iroquois 
concludes  that  these  additional  costs  do 
not  necessitate  any  rate  or  cost  revision. 
Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
amendment  should  on  or  before  June  22. 
1987.  file  with  the  Federal  Energy 
Regulatory  Commission.  Washington, 
DC  2(3426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Gas  Act  (18  CFR  157.10).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules.  All  persons  who 
have  heretofore  filed  need  not  file  again. 
Kenneth  F.  Plumb, 
Secretary. 

(FR  Doc.  87-13611  Filed  6-12-87;  8:45  am) 
BtLLINQ  CODE  671 7-01 -M 


(Project  No  9825-000) 

City  of  Ogdensburg,  NY;  Acceptance 
of  Witlidrawl  of  Competing  Application 
for  License 

June  8, 1987. 

On  March  12, 1987.  the  City  of 
Ogdensburg.  New  York,  (Odgensburg) 
filed  a  motion  for  leave  to  withdraw  its 
application  for  a  license  for  the 
Ogdensburg  Project  No.  9825  to  be 
located  at  the  existing  Ogdensburg  Dam 
on  the  Oswegatchie  River,  in  the  City  of 
Ogdensburg.  On  March  26. 1987. 
Adirondack  Hydro  Development 
Corporation  (Adirondack)  filed  a  timely 
motion  in  opposition  to  the  withdrawal. 

On  May  13, 1987,  Adirondack  filed  a 
motion  withdrawing  its  March  26  filing. 
Pursuant  to  Rule  216  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  18  CFR  385.216  (1986), 
Adirondack  s  withdrawal  of  its 
opposition  became  effective 
automatically  at  the  end  of  May  28, 1987, 
since  no  one  filed  a  motion  in  opposition 


UM  I 


''South  jersey  has  reallocated  lis  purchases  of 
Canadian  gas  from  ANE  lo  New  Jersey  Natural. 
LILCO.  and  Cenlral  Hudson,  consisteni  with  ils 
reallocation  of  nominations  for  firm  reserved 
Iransporlalion  service  on  Iroquois'  system. 
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cind  the  Commission  took  no  action  to 
(iisallow  the  withdrawal. 

Since  Adirondack  has  withdrawn  its 
opposition.  Ogdensburg's  re()uesl  to 
withdraw  its  license  application  is 
unopposed.  Accordingly,  notice  is 
hereby  given  that  the  request  for 
withdrawal  of  the  application  for  license 
by  the  City  of  Ogdensburg,  New  York. 
Filed  on  March  12,  1987.  is  effective  at 
the  end  of  May  2a  1987. 
Kenneth  F.  Plumb. 
Srcrftary. 
|KR  Doc.  87-13610  Filed  6-12-67;  8:45  amj 
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ENVIRONMLNTAL  PROTECTION 
AGENCY 

1  OPTS-51679;  FRL-32ie-«| 

Cert.Tin  Chemicils  Premanutacture 
Notices 

AGENCY:  Environmental  Protection 
Agency  (EPA).. 
ACTION:  Notice. 

summary:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  the  final  rule  published  in 
the  Federal  Register  of  May  13. 1983  (48 
FR  21722).  This  notice  announces  receipt 
of  forty  such  PMNs  and  provides  a 
summary  of  each. 

DATES:  Close  of  Review  Period: 

P  87-1178— August  19.  1987. 

P  87-1179,  87-1980.  87-1181.  87-118Z 
87-1183.  87-1184.  87-1185,  87-1186.  87- 
1187,  and  87-1188— August  26,  1987. 

P  87-1 189,  87-1190.  87-1191.  87-1192. 
87-1193.  87-1194.  87-1195.  87-1196,  and 
87-1197— August  29.  1987. 

P  87-1 198,  87-1199.  87-1200,  87-1201, 
and  87-1202— August  30.  1987. 

P  87-1203,  87-1204,  87-1205,  87-1206, 
87-1207.  87-1208.  87-1209.  87-1210.  87- 
1211.  87-1212,  and  87-1213— August  31. 
1987. 

P  87-1214,  87-1215,  87-1216.  and  87- 
1217,  September  1. 1987. 

Written  comments  by: 

P87-1178— |uly  20.  1987. 

P  87-1179,  87-1180,  87-1181,  87-1182. 
87-1183.  87-1184.  87-1185,  87-1186.  87- 
1187,  and  87-1188— July  27,  1967. 

P87-1189.  87-1190,  87-1191.87-1192, 
87-1193.  87-1194.  87-1195.  87-1196.  and 
87-1197— July  30,  1987 

P  87-1198,  87-1199.  87-1200.  87-1201. 
and  87-1202— July  31.  1987. 


P  87-1203.  87-1204.  87-1205,  87-1206, 
87-1207,  87-1208.  87-1209.  87-1210.  87- 
1211.  87-1212.  and  87-1213— August  1. 
1987. 

P  87-1214.  87-1215.  87-1216,  and  87- 
1217— August  Z  1987. 
ADDRESS:  Written  comments,  identified 
by  the  document  control  number 
"("OPTS-51679)"  and  the  specific  PMN 
number  should  be  sent  to:  Document 
Processing  Center  (TS-790),  Office  of 
Toxic  Substances,  Environmental 
Protection  Agency,  Room  L-100.  401  M 
Street  SW..  Washington,  DC  20460,  (202) 
554-1305 

FOR  FURTHER  INFORMATION  CONTACT: 

Stephanie  Roan,  Premanufacture  Notice 
Management  Branch,  Chemical  Control 
Division  (TS-794),  Office  of  Toxic 
Substances,  Environmental  Protection 
Agency,  Room  E-611.  401  M  Street  SW.. 
Washington  DC  2(MW).  (202)  382-3725. 
SUPPLfMENTARY  INFORMATION:  The 
following  notice  contains  information 
extracted  from  the  nn-confidential 
version  of  the  PMNs  received  by  EPA. 
The  complete  non-confidential  PMNs 
are  available  in  the  Public  Reading 
Room  NE-G004  at  the  above  address 
between  8:00  a.m.  and  4:00  p.m..  Monday 
through  Friday,  excluding  legal  holidays. 

P 87-1178  ^ 

Importer.  U.S.  Fuji  Electric, 
incorporated. 

Chemical.  (C)  Modified 
organopolysiloxane. 

Use/Import.  (S)  Commercial  polishing 
material  to  polish  the  scratched 
selenium  photoconduclor  surface. 
Import  range:  200  kg/yr. 

P 87-1179 

Manufacturer.  Confidential. 

Chemical.  (G) 
Alkylcycloalkanonemalonic  acid  ester. 

Use/Production,  ((i)  Site-limited 
reaction  intermediate.  Prod,  range: 
Confidential. 

P  87-1180 

Manufacturer.  Confidential. 

Chemical.  (G)  CycloalkanonealkyI 
alcohol. 

Use /Production.  (G)  Site-limited 
reaction  intermediate.  Prod,  range: 
Confidential. 

P  87-1181 

Manufacturer.  Confidential. 

Chemical.  (G)  Isocyanate-terminated 
polyurethane  polymer. 

Use/Production.  (C)  Adhesive  curing 
agent  for  flexible  laminations.  Prod, 
range:  Confidential. 

P  87-1182 

Manufacturer.  Confidential. 


Chemical.  (G)  Isocyanate-terminated 
polyurethane  polymer. 

Use/Production.  (G)  Adhesive  curing 
agent  for  flexible  laminations.  Prod. 
range;  Confidential. 

P  87-1183 

Manufacturer.  Confidential. 

Chemical.  (G)  Isoc^anafe-lenninated 
polyurethane  polymer. 

Use/Production.  (G)  Adhesive  curing 
agent  for  flexible  laminations.  Prod, 
range:  Confidential. 

P 87-1184  • 

Importer.  Confidential. 

Chemical.  (G)  3-Naphthalenesulfonic 
acid.  l-hydroxy-2-|4-(substituted) 
azo|phenylazo-7-(subslituted|  azo-. 

Use/Import.  (S)  Industrial  chemical 
intermediate  for  manufacture  of  a  dye 
for  leather.  Import  range:  Confidential. 

Toxicity  Data.  Acute  oral:  >  5.000 
mg/kg;  Irritation:  Skin — Non-irritant; 
Eye — Non-irritant:  Ames  test — Negative. 

P  87-1185 

Manufacturer.  Confidential. 

Chemical.  (G)  Rosin  compounded 
with  a  sulfonated  polymer. 

Use/Production.  (S)  Industrial  printing 
ink  auxiliary.  Prod,  range:  Confidential. 

P  87-1 18« 

Manufactured  Confidential. 

Chemical.  (G)^utadiene.  polymer 
with  acrylonitrile.Xsubstituted  ethylene, 
substituted-substitVted  ethylenes. 

Use/Production.  (SJ  Industrial 
auxiliary  for  textiles,  ^od.  range: 
Confidential.  \ 

P  87-1187 

Manufacturer.  Confidential. 

Chemical.  (G)  Benzenesulfonic  acid. 
2.2'-(1.2-ethenediyl)  bis  (substituted) 
(substituted-,  salt). 

Use/Production.  (S)  Industrial 
intermediate.  Prod,  range.  Confidential. 

p  87-1  im 

Manufacturer.  Confidential. 

Chemical.  (G)  Substituted  substituted-^ 
substituted  indolium  salt  compounded 
with  a  sulfonated  polymer. 

Use/Production.  (S)  Industrial  printing 
ink  colorant.  Prod,  range:  Confidential. 

P 87-1189 

Manufacturer.  Stcpan  Company. 

Chemical.  (G)  Benzene  sulfonic  acid, 
alkyl  derivatives. 

Use/Production.  (S)  Industrial 
intermediate  for  manufacture  of  oil- 
soluble  sulfonates  Prod,  range: 
Confidential. 


P 87-1190 

Manufacturer  Uniroyal  Chemical 
Company,  Incorporated. 

Chemical.  (G)  Polyether  polyol 
terminated  toluene  diisocyanate 
polymer, 

Use/Production.  (S)  Industrial  various 
molded  sheet  or  extruded  shapes.  Prod, 
range:  Confidential. 

P  87-1191 

Manufacturer  Confidential. 

Chemical.  (G)  Reaction  product  of 
polyalkyleneglycol.  dibasic  acid  and 
aliphatic  alcohol. 

Use/Production.  (G)  Open,  non- 
dispersive  use.  Prod,  range: 
Confidential. 

Toxicity  Data.  Acute  oral:  3.1  g/kg; 
Irritation:  Skin — Non-irritant.  Eye — Non- 
irritant. 

P  87-1192 

Importer.  The  Sieflor  Corporation. 

Chemical.  (S)  1.6-Hexamethylene-bis- 
(N.N'-dimethylsemicarbazide). 

Use/Import.  (S)  Industrial  polyamide 
stabilizer  for  car  seating.  Import  range: 
1.000  to  3.000  kg/yr. 

Toxicity  Data.  Acute  oral:  4.640  mg/ 
kg;  Irritation:  Skin — Very  mild. 

F  87-1193 

Importer.  Confidential. 

Chemical.  (G)  Substituted 
methacrylates  copolymer. 

Use/Import.  (G)  Antifogging  agent 
Import  range:  Confidential. 

P  87-1194 

Manufacturer.  Confidential. 

Chemical.  (G)  Humic  acids,  sodium 
salt,  polymer  with  acrylic  monomer. 

Use/Production.  (G)  Fluid  loss 
additive  for  oil  and  gas  production. 
Prod,  range:  38.600  to  86.900  kg/yr. 

P  87-1195 

Manufacturer.  Confidential. 

Chemical.  (G)  Humic  acid,  sodium 
salt,  copolymer  with  acrylic  monomers. 

Use/Production.  (G)  Fluid  loss 
additive  for  oil  and  gas  production- 
Prod,  range:  38,600  to  86,900  kg/yr, 

P  87-1196 

Manufacturer.  Confidential. 

Chemical.  (G)  Humic  acid,  sodium, 
terpolymer  with  acrylic  monomers. 

Use/Production.  (O)  Fluid  loss 
additive  for  oil  and  s-is  production. 
Prod,  range:  38.600  to  86,900  kg/yr. 

P  87-1197 

Manufacturer.  Confidential. 

Chemical.  (G)  Humic  acid,  sodium 
salt,  tetrapolymer  with  acrylic 
monomers. 


Use/Production.  (G)  Fluid  loss 
additive  for  oil  and  gas  production. 
Prod,  range:  38,600  to  86.900  kg/yr. 

P  87-1198 

Importer.  Dainichiseika  Color  & 
Chemicals  America,  Incorporated. 

Chemical.  (S)  l-l'-Methylene  bis(4- 
isocyanate  cyclohexane),  polymer  with 
5-amino-l,3.3.-trimethyl  cyclohexane 
methanamine  and  n-butylamine  and 
[alpha-hydro-omega-hydroxy  poly(oxy- 
1.2-ethanediyl),  alpha-hydro-omega- 
hydroxy  polyloxy(methyl-1.2- 
ethanediyl)!)  and  (hexanedioic  acid 
polymer  with  1,4-butanediol  and  1,6- 
hexanediol). 

Use/Import.  (S)  Textile  treatment 
agent.  Import  range:  10.000  to  20.000  kg/ 

P  87-1199 

Manufacturer.  E.I.  du  Pont  de 
Nemours  &  Company,  Inc. 

Chemical.  (G)  Ethylene  copolymer. 

Use/Production.  (G)  Packaging.  Prod, 
range:  ConfidentiaL 

P  87-1200 

Manufacturer.  Henkel  Process 
Chemicals,  Incorporated. 

Chemical.  (G)  Alkyl  polyether  halide. 

Use/ Production.  (G)  Process 
intermediate.  Prod,  range:  Confidential. 

P  87-1201 

Manufacturer.  Boehnie  Filatex, 
Incorporated. 

Chemical.  (S)  1-Heptadecanoe,  16- 
methyl.  phosphate. 

Use/Production.  (G)  Lubricant 
component  for  synthetic  fibers.  Prod. 
range:  Confidential. 

P  87-1202 

Importer.  Confidential. 

Chemical.  (G)  Modified  acrylic 
lacquer. 

Use /Production.  (G)  Wet  coating 
applied  to  paper  and  dried  and  cured  in 
a  hot  air  oven.  Coating  is  thermoset. 
Import  range:  Confidential. 

P  87-1203 

Manufacturer.  Lilly  Industrial 
Coatings  Incorporated. 

Chemical.  (G)  Polymer  of 
benzenedicarboxylic  acids,  aliphatic 
acids,  and  aliphatic  diols. 

Use/Produclion.  (G)  Industrial  liquid 
paints.  Prod,  range:  143.000  to  180.000 
kg/yr. 

P  87-1204 

Manufacturer.  Chattem  Chemicals. 

Chemical.  (G)  Aluminum  alkoxide 
chelate. 

Use /Production.  (S)  Rheological 
control  agent  for  coalJngs.  Prod,  range; 
ConfidentiaL 


P  87-1205 

Manufacturer.  Confidential. 
Chemical.  (G)  Acrylic  polymer. 
Use/Production.  (G)  Emulsifier.  Prod, 
range:  Confidential. 

P  87-1206 

Manufacturer.  Confidential. 

Chemical.  (G)  Polyalkylene  oxide, 
aromatic  diisocyanate  prepolymer. 

Use /Production.  (G)  Reactive 
elastomer.  Prod,  range:  ConfidentiaL 

P  87-1207 


dyearTiHf 


and 


Manufacturer  The  Good) 
Rubber  Company. 

Chemical.  (G)  Sulfur/olefin  adduct 

Use/Production.  (S)  Industrial 
vulcanizing  agent.  Prod,  range:  900.000  to 
6.820,000  kg/yr. 

Toxicity  Data.  Acute  oral;  >  5.000  mg/ 
kg;  Irritation:  Skin-Non-irritation;  Eye — 
Non-irritating;  Ames  test — Non- 
mutagenic. 

P  87-1208 

Manufacturer.  Cardolite  Corporation. 

Chemical.  (S)  Cashew  nutshell  liquid 
polymer  with  formaldehyde  and 
epichlorohydrin. 

Use/Production.  (S)  Reactive 
plasticizer  for  epoxy  resins,  open,  non- 
dispersive  use.  Prod,  range: 
ConfidentiaL 

P  87-1209 

Manufacturer.  Cardolite  Corporation. 

Chemical.  (G)  Cashew-elastomer 
copolymer. 

Use/Production.  (S)  Binder  resin  for 
friction  materials,  open,  non-dispersive 
use — resins.  Prod,  range;  ConfidentiaL 

En  vironmental  Release/Disposal. 
Confidential. 

P  87-1210 

Manufacturer.  Hoechst  Celanese 
Corporation. 

Chemical.  (G)  Substituted 
benzenediazonium  salt,  polymer  with 
substituted  diphenyl  ether. 

Use/Production.  (S)  Site-limited 
captive  intermediate  for  photosensitive 
coating.  Prod,  range:  ConfidentiaL 

P  87-1211 

Manufacturer.  Confidential. 

Chemical.  (G)  Isocyanate-terminated 
polyester/urethane  polymer. 

Use/Production.  (G)  Adhesive  for 
flexible  laminations.  Prod,  range: 
Confidential. 

P  87-1212 

Manufacturer.  Hoechst  Celanese 
Corporation. 
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Chemical.  ((J)  2  Pyr.izoline.  3- 
(substituted)— l-|p-||2-|2-(subslituled 
iimino)  ethoxy). 

Use/Production.  (S)  Industrial  optical 
brightener  for  acrylic  fibers.  Prod,  range: 
2.800  to  3.100  kg/yr. 

P  87-1213 

Munufiicturvr.  Hoechst  Celanese 
Corporation. 

Chemical.  (G)  2-Pyrazoline,  3- 
{substituted)-l-|p-l|2-|2-(substituted 
amino)  ethoxy|cthyi|sulfonyl|phenyl|-. 

Use/Production.  (S)  Industrial  optical 
briglitener  for  acrylic  fibers.  Prod,  range: 
2.700  to  3,000  kg/yr. 

P 87-1214 

Manufacturer.  Confidential. 

Chemical.  (G)  Aqueous  acrylic 
emulsion. 

Use/Production.  (G)  Adhesives 
additive  in  an  open,  non-dispersive  use. 
Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral:  >5.0g/kg: 
Acute  dermal:  >5.0  g/kg;  Irritation: 
Skin — Practically  non-irritating:  Eye — 
Irritant. 

P  87-1215 

Manufacturer.  Allied  Signal 
Corporation. 

Chemical.  (G)  Aromatic  quartemary 
ammonium  salts  of  pyrophosphoric  acid 
esters. 

Use/Production.  (S)  Industrial 
surfactant  in  a  solvent  drying  system. 
Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral:  5-10  ml/kg: 
Acute  dermal:  >2.0  ml/kg;  Irritation: 
Skin — Severe:  Skin  Sensitization — Mild. 

P  87-1218 

Importer.  Dainichiseika  Color  h 
Chemicals  America.  Inc. 

Chemica!.  (G)  Polyester  polyol 
polyurethane  and  organopolysiloxane 
containing  hyudroxy  group  copolymer. 

Use/Import.  (G)  Heat-resistant  and 
slide  of  thermal-transfer  sheet  (back 
coating  agent).  Import  range:  10,000  to 
20.000  kg/yr. 

P  87-1217 

Importer.  Confidential. 

Chemical.  |G)  Potassium 
alkylsiliconatcs. 

Use  'Import.  (S)  Masonry  water 
repellent.  Import  range:  Confidential. 

DhIpcJ:  lune  8.  1987. 
Dcnise  Devoe. 

Acting  Division  Director.  Informolion 
Management  Division. 
I'R  Doc  87-13593  Kil»>d  6-12-87A45am| 
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FARM  CREDIT  ADMINISTRATION 

Final  Order  Disctiargmg  Claims. 
Vesting  Title  to  Assets.  Disctiarging 
and  Releasing  Receiver  and  Canceling 
Charter  of  Poget  Sound  Production 
CredK  Association 

action:  Notice. 

The  Farm  Credit  Administration 
publishes  a  Final  Order  canceling  the 
charter  and  discharging  and  releasing 
the  receiver  of  the  Puget  Sound 
Production  Credit  Association. 

Background 

Uan  Williams  was  appointed  as  the 
Receiver  of  the  Puget  Sound  Production 
Credit  Association  on  October  7, 1983, 
pursuant  to  a  Farm  Credit 
Administration  Order  Declaring 
Insolvency  and  Appointing  Receiver  (49 
FR  29673,  July  23. 1984). 

In  accordance  with  the  terms  of  a 
Final  Distribution  Agreement  between 
Puget  Sound  Production  Credit 
Association  in  Receivership  and  the 
Federal  Intermediate  Credit  Bank  of 
Spokane  dated  June  17. 1985.  as 
amended  (the  "Agreement"),  all  claims 
filed  by  creditors  and  holders  of  equities 
have  been  paid  or  provided  for.  and  all 
remaining  assets  of  Puget  Sound 
Production  Credit  Association  have 
been  transferred  to  the  Federal 
Intermediate  Credit  Bank  of  Spokane, 
except  all  rights  of  Puget  Sound 
Production  Credit  Association  in,  to  and 
under  all  policies  of  insurance  for  which 
consent  to  assignment  has  not  been 
obtained,  and  certain  excluded  assets. 

The  accounts  of  the  Receiver  and 
Puget  Sound  Production  Credit 
Association  for  the  period  October  7, 
1983.  through  February  28, 1985,  have 
been  approved,  and  pursuant  to  a 
Discharge  and  Release  of  Receiver 
issued  by  the  Farm  Credit 
Administration,  the  Receiver  has  been 
discharged  and  released  from  all 
responsibility  or  liability  to  the  Farm 
Credit  Administration  or  any  other 
person  or  entity  arising  out  of.  related 
to.  or  in  any  manner  connected  with  the 
administration  and  operation  of  the 
Receivership  and  Puget  Sound 
Production  Credit  Association  for  the 
period  from  October  7. 1983.  through 
February  28. 1985. 

In  accordance  with  12  CFR  611.1168 
and  617.7090.  the  Receivership  and  Puget 
Sound  Production  Credit  Association 
have  been  audited  and  examined  for  the 
period  March  1. 1985,  through  the  date  of 
this  Order. 

Order 

It  is  hereby  ordered  that: 


1.  All  claims  of  creditors, 
stockholders,  and  holders  of 
participation  certificates  and  other 
i-quities  against  the  Pugent  Sound 
Production  Credit  Association  and  /or 
the  Receiver,  except  claims  with  respect 
to  assets  transferred  to  the  Federal 
Intermediate  Credit  Bank  of  Spokane, 
the  liability  for  which  has  been  assumed 
by  the  Federal  Intermediate  Credit  Bank 
of  Spokane  pursuant  to  the  Agreement, 
and  which  are  pending  and  have  not 
been  resolved  as  of  the  date  of  this 
order  ("Remaining  Claims"),  are  hereby 
forever  discharged,  and  the 
commencement  of  any  action,  the 
employment  of  any  process,  or  any  other 
act.  to  collect,  recover  or  offset  any  such 
claims  are  hereby  forever  barred. 

2.  All  right,  title  and  interest  of  the 
Puget  Sound  Production  Credit 
Association  and  the  Receiver  in  and  to 
the  assets  of  Puget  Sound  Production 
Credit  Association,  including  but  not 
limited  to  all  promissory  notes  or  other 
obligations  payable  to  the  order  of  Puget 
Sound  Product  Credit  Association,  all 
settlement  agreements,  loan  files,  ship 
mortgages,  mortgages,  deeds  of  trust, 
security  agreements  or  other  security 
documents  and  all  other  collateral  of 
any  kind,  continuing  guarantees, 
financing  statements,  loan 
documentation,  real  estate  and  all 
improvements  thereon,  leases,  motor 
vehicles,  equipment,  tools,  furniture, 
furnishings,  trade  fixtures,  cash  on  hand, 
cash  deposit  and  bank  accounts,  cash 
deposits  in  court,  succors,  vessels, 
claims  and  causes  of  action,  known  or 
unknown,  contingent  or  fixed,  which  the 
I'uget  Sound  Production  Credit 
Association  may  have  against  third 
parties,  rights  of  the  Puget  Sound 
Production  Credit  Association  under  all 
contracts  and  agreements  whether 
written  or  oral,  rights  of  the  Puget  Sound 
Production  Credit  Association  in.  to  and 
under  all  policies  of  insurance,  and 
other  real  or  personal  property  of  any 
kind,  including  without  limitation, 
accounts,  accounts  receivable,  contract 
rights,  contracts,  documents,  chattel 
paper,  instruments  and  general 
intangibles,  is  hereby  vested  in  the 
Federal  Intermediate  Credit  Bank  of 
Spokane,  free  and  clear  of  all  liens, 
claims,  charges,  encumbrances  or  other 
interests  of  any  person,  except 
Remaining  Claims.  This  paragraph  does 
not  aoply  to  the  following  excluded 
assets;  the  right  to  use  the  name  Puget 
Sound  Production  Credit  Association 
and  all  records  of  the  Puget  Sound 
l*roduction  Credit  Association  retained 
by  the  Farm  Credit  Administration. 

3.  The  Federal  Intermediate  Credit 
Bank  of  Spokane  is  hereby  granted 
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continuing  signature  authority  on  behalf 
of  Puget  Sound  Production  Credit 
Association  for  the  limited  purpose  of 
releasing  collateral  which  secured 
obligations  owing  to  Puget  Sound 
Production  Credit  Association,  when  it 
is  established  to  the  satisfaction  of  the 
Federal  Intermediate  Credit  Bank  of 
Spokane  that  the  obligations  secured 
were  fully  satisfied  prior  to  the 
appointment  of  the  Receiver. 

4.  The  accounts  of  the  Receiver  and 
Puget  Sound  Production  Credit 
Association  for  the  period  October  7. 
1983,  through  date  of  this  Order  are 
hereby  approved. 

5.  The  Receiver  is  hereby  finally 
discharged  and  released  from  all 
responsibility  or  liability  to  the  Farm 
Credit  Administration  or  any  other 
person  or  entity  arising  out  of.  related 
to,  or  in  any  manner  connected  with, 
administration  and  operation  of  the 
Receivership  and  Puget  Sound 
Production  Credit  Association  for  the 
period  from  October  7, 1983,  through  the 
date  of  this  Order. 

6.  The  charter  of  Puget  Sound 
Production  Credit  Association  is  hereby 
canceled. 

^  7.  Where  an  insurer  under  an 
insurance  policy  assigned  or  transferred 
by  virtue  of  this  Order  or  otherwise  to 
the  Federal  Intermediate  Credit  Bank  of 
Spokane  refuses  to  accept  or  recognize 
the  assignment  or  transfer  of  Puget 
Sound  Production  Credit  Association's 
rights  under  the  policy  to  the  Federal 
Intermediate  Credit  Bank  of  Spokane, 
the  Farm  Credit  Administration  may 
reopen  the  Receivership  to  accept  a 
reconveyance  of  all  rights  under  such 
insurance  policy  from  the  Federal 
Intermediate  Credit  Bank  of  Spokane  to 
Puget  Sound  Production  Credit 
Association  and  to  assert,  prosecute  and 
administer  in  the  name  of  Puget  Sound 
Production  Credit  Association  the 
Claims  of  Puget  Sound  Production  Credit 
Association  under  such  insurance 
policy,  whether  now  existing  or 
hereafter  arising. 

Diited:  May  6.  1987. 
VViiliam  A.  Sanders.  |r.. 

Secretary.  Farm  Credit  Administration  Board. 
|FR  Doc.  87-13577  Filed  6-12-87;  8;45  am] 
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Final  Order  Discharging  Claims, 
Vesting  Title  to  Assets,  Discharging 
and  Releasing  Receiver  and  Canceling 
Charter  of  Southern  Oregon 
Production  Credit  Association 


action:  Notice. 


The  Farm  Credit  Administration 
publishes  a  Final  Order  canceling  the 


charter  and  discharging  and  releasing 
the  receiver  of  the  Southern  Oregon 
Production  Credit  Association. 

Background 

Dan  Williams  was  appointed  as  the 
Receiver  of  the  Southern  Oregon 
Production  Credit  Association  on 
October  19, 1983.  pursuant  to  a  Farm 
Credit  Administration  Order  Declaring 
Insolvency  and  Appointing  Receiver  (49 
FR  29675,  July  23,  1984), 

In  accordance  with  the  terms  of  a 
Final  Distribution  Agreement  between 
Southern  Oregon  Production  Credit 
Association  in  Receivership  and  the 
Federal  Intermediate  Credit  Bank  of 
Spokane  dated  June  17, 1985.  as 
amended  (the  "Agreement"),  all  claims 
filed  by  creditors  and  holders  of  equities 
have  been  paid  or  provided  for,  and  all 
remaining  assets  of  Southern  Oregon 
Production  Credit  Association  have 
been  transferred  to  the  Federal 
Intermediate  Credit  Bank  of  Spokane, 
except  all  rights  of  Southern  Oregon 
Production  Credit  Association  in.  to  and 
under  all  policies  of  insurance  for  which 
consent  to  assignment  has  not  been 
obtained,  and  certain  excluded  assets. 

The  accounts  of  the  Receiver  and 
Southern  Oregon  Production  Credit 
Association  for  the  period  October  19, 
1983,  through  February  28. 1985.  have 
been  approved,  and  pursuant  to  a 
Discharge  and  Release  of  Receiver 
issued  by  the  Farm  Credit 
Administration,  the  Receiver  has  been 
discharged  and  released  from  all 
responsibility  or  liability  to  the  Farm 
Credit  Administration  or  any  other 
person  or  entity  arising  out  of.  related 
to.  or  in  any  manner  connected  with  the 
administration  and  operation  of  the 
Receivership  and  Southern  Oregon 
Production  Credit  Association  for  the 
period  from  October  19. 1983.  through 
February  28. 1985. 

In  accordance  with  12  CFR  611.1168 
and  617.7090.  the  Receivership  and 
Southern  Oregon  Production  Credit 
Association  have  been  audited  and 
examined  for  the  period  March  1. 1985. 
through  the  date  of  this  Order. 

Order 

It  is  hereby  ordered  that: 

1.  All  claims  of  creditors, 
stockholders,  and  holders  of 
participation  certificates  and  other 
equities  against  the  Southern  Oregon 
Production  Credit  Association  and/or 
the  Receiver,  except  claims  with  respect 
to  assets  transferred  to  the  Federal 
Intermediate  Credit  Bank  of  Spokane, 
the  liability  for  which  has  been  assumed 
by  the  Federal  Intermediate  Credit  Bank 
of  Spokane  pursuant  to  the  Agreement, 
and  which  are  pending  and  have  not 


been  resolved  as  of  the  date  of  this 
order  ("Remaining  Claims ').  are  hereby 
forever  discharged,  and  the 
commencement  of  any  action,  the 
employment  of  any  process,  or  any  other 
act.  to  collect,  recover  or  offset  any  such 
claims  are  hereby  forever  barred. 

2.  All  right,  title  and  interest  of  the 
Southern  Oregon  Production  Credit 
Association  and  the  Receiver  in  and  to 
the  assets  of  Southern  Oregon 
Production  Credit  Association,  including 
but  not  limited  to  all  promissory  notes  or 
other  obligations  payable  to  the  order  of 
Southern  Oregon  Production  Credit 
Association,  all  settlement  agreements, 
loan  files,  ship  mortgages,  mortgages, 
deeds  of  trust,  security  agreements  or 
other  security  documents  and  all  other 
collateral  of  any  kind,  continuing 
guarantees,  financing  statements,  loan 
documentation,  real  estate  and  all 
improvements  thereon,  leases,  motor 
vehicles,  equipment,  tools,  furniture, 
furnishing,  trade  fixtures,  cash  on  hand, 
cash  deposit  and  bank  accounts,  cash 
deposits  in  court,  succors,  vessels, 
claims  and  causes  of  action,  known  or 
unknown,  contingent  or  fixed,  which  the 
Southern  Oregon  Production  Credit 
Association  may  have  against  third 
parties,  rights  of  the  Southern  Oregon 
Production  Credit  Association  under  all 
contracts  and  agreements  whether 
written  or  oral,  rights  of  the  Southern 
Oregon  Production  Credit  Association 
in.  to  and  under  all  policies  of  insurance, 
and  other  real  or  personal  property  of 
any  kind,  including  without  limitation, 
accounts,  accounts  receivable,  contract 
rights,  contracts,  documents,  chattel 
paper,  instruments  and  general 
intangibles,  is  hereby  vested  in  the 
Federal  Imtermediate  Credit  Bank  of 
Spokane,  free  and  clear  of  all  liens, 
claims,  charges,  encumbrances  or  other 
interests  of  any  person,  except 
Remaining  Claims.  This  paragraph  does 
not  apply  to  the  following  excluded 
assets:  The  right  to  use  the  name 
Southern  Oregon  Production  Credit 
Association  and  all  records  of  the 
Southern  Oregon  Production  Ciedit 
Association  retained  by  the  Farm  Credit 
Administration. 

3.  The  Federal  Intermediate  Credit 
Bank  of  Spokane  is  hereby  granted 
continuing  signature  authority  on  behalf 
of  Southern  Oregon  Production  Credit 
Association  for  the  limited  purpose  of 
releasing  collateral  which  secured 
obligations  owing  to  Southern  Oregon 
Production  Credit  Association,  when  it 
is  established  to  the  satisfaction  of  the 
Federal  Intermediate  Credit  Bank  of 
Spokane  that  the  obligations  secured 
were  fully  satisfied  prior  to  the 
appointment  of  the  Receiver. 
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4.  The  accounts  of  the  Receiver  and 
Siiulhern  Oregon  Production  Credit 
Associ;ition  for  the  period  October  19, 
1!)83.  through  date  of  this  Order  are 
hereby  approved. 

5.  The  Receiver  is  hereby  finally 
discharged  and  released  from  all 
responsibility  or  liability  to  the  Farm 
Credit  Administration  or  any  other 
person  or  entity  arising  out  of.  related 
to.  or  in  any  manner  connected  with, 
administration  and  operation  of  the 
Receivership  and  Southern  Oregon 
Production  Credit  Association  for  the 
period  from  October  19. 1983,  through 
the  date  of  this  Order. 

6.  The  charter  of  Southern  Oregon 
Production  Credit  Association  is  hereby 
canceled. 

7.  Where  an  insurer  under  an 
insurance  policy  assigned  or  transferred 
by  virtue  of  this  Order  or  otherwise  to 
the  Federal  Intermediate  Credit  Dank  of 
Spokane  refuses  to  accept  or  recognize 
the  assignment  or  transfer  of  Southern 
Oregon  Production  Credit  Association's 
rights  under  the  policy  to  the  Federal 
Intermediate  Credit  Bank  of  Spokane, 
the  Farm  Credit  Administration  may 
reopen  the  Receivership  to  accept  a 
reconveyance  of  all  rights  under  such 
insurance  policy  from  the  Federal 
Intermediate  Credit  Bank  of  Spokane  to 
Southern  Oregon  Production  Credit 
Association  and  to  assert,  prosecute  and 
administer  in  the  name  of  Southern 
Oregon  Production  Credit  Association 
the  claims  of  Southern  Oregon 
Production  Credit  Association  under 
such  insurance  policy,  whether  now 
existing  or  hereafter  arising. 

Dale:  May  6. 1987. 
William  A.  Sanders,  |r., 

S<^cretary.  Farm  Credit  Administration  Board. 
[I'R  Doc  87-13578  Filed  «l-12-«7;  ft45  am] 
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FEDERAL  DEPOSIT  INSURANCE 

CORPORATION 

Information  Collection  Submitted  to 
0MB  for  Review 

agency:  Federal  Deposit  Insurance 

Corporation. 

action:  Notice  of  information  collection 

submitted  to  OMB  for  review  and 

approval \inder  the  Paperwork 

Reduction  Act  of  19B0. 

Title  of  Information  Collection: 
Deregistration  Form  for  Registered 
Transfer  Agents  (OMB  No.  3064-0027). 

Background:  In  accordance  with 
requirements  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  Chapter 
35).  the  FDIC  hereby  gives  notice  that  it 
has  submitted  to  the  Office  of 


Management  and  Budget  a  request  for 
OMB  review  for  the  information 
collection  system  identified  above. 
address:  Written  comments  regarding 
the  submission  should  be  addressed  to 
Robert  Fishman,  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington, 
DC  20503  and  to  |ohn  Keiper.  Assistant 
Executive  Secretary.  Federal  Deposit 
Insurance  Corporation.  Washington.  DC 
20429. 

Comments:  Comments  on  this 
collection  of  information  should  be 
submitted  on  or  before  June  30.  1987, 

FOR  FURTHER  INFORMATION  CONTACT: 

Rt?quests  for  a  copy  of  the  sulmiission 
should  be  sent  to  John  Keiper,  Assitant 
Executive  Secretary,  Federal  Deposit 
Insurance  Corporation,  Washington.  DC 
20429,  telephone  (202)  898-3810. 

SUMMARY 

The  FDIC  is  requesting  OMB  approval 
for  a  three-year  extension  of  the 
expiration  of  the  form  used  by  an 
insured  nonmember  bank  to  withdraw 
from  registration  with  the  FDIC  as  a 
transfer  agent.  There  is  no  change  in  the 
method  or  substance  of  the  information 
collected.  Under  FDIC  regulation  12  CF'R 
341.5  such  written  notice  of  withdrawal 
is  required  when  a  registered  transfer 
agent  ceases  to  engage  in  the  functions 
of  a  transfer  agent.  This  requirement 
implements  the  provisions  of  section 
17A(c)(3)(C)  of  the  Securities  Exchange 
Act  of  1934  (15  use.  78g-l).  It  is 
estimated  that  this  information 
collection  requirement  imposes  an 
annual  paperwork  burden  of  12  hours, 
collectively,  on  respondents. 

Dated:  June  4, 1987. 
Federal  Deposit  Insurance  Corporation. 
lloyl«  L.  Robinsoa, 
Executive  Secretary. 
[IR  Dor.  87-13538  Filed  6-12-87:  8:45  amj 
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Information  Collection  Submitted  to 
OMB  for  Review 

agencv:  Federal  Deposit  Insurance 

Corporation. 

action:  Notice  of  information  collection 

submitted  to  OMB  for  review  and 

approval  under  the  Paperwork 

Reduction  Act  of  1980. 


Management  and  Budget  a  request  for 
OMB  review  for  the  information 
collection  system  identified  above. 
ADDRESS:  Written  comments  regarding 
the  submission  should  be  addressed  to 
Robert  Fishman.  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington, 
DC  205gp  and  to  John  Keiper,  Assistant 
Executive  Secretary,  Federal  Deposit 
Insurance  Corporation,  Washington,  DC 
20429. 

Comments;  Comments  on  this 
collection  of  information  should  be 
submitted  on  or  before  June  30, 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  a  i-upy  of  the  submission 
should  be  sent  to  |ohn  Keiper,  Assistant 
Executive  Secretary,  Federal  Deposit 
Insurance  Corporation,  Washington,  DC 
20429,  telephone  (202)  898-3810. 
summary:  The  FDIC  is  requesting  OMB 
approval  for  a  three-year  extension  of 
Form  TA-1  used  by  an  insured 
nonmember  bank  to  register  as  a 
transfer  agent  with  the  FDIC  as  required 
by  FDIC  regulation  12  CFR  Part  341. 
There  is  no  change  in  the  method  or 
substance  of  the  information  collected. 
Section  17A(c)(l)  of  the  Securities 
Exchange  Act  of  1934  (15  U.S.C.  78q) 
requires  a  transfer  agent  to  be  registered 
with  the  appropriate  regulatory  agency 
prior  to  performing  the  functions  of  a 
transfer  agent.  It  is  estimated  that  this 
information  collection  requirement 
imposes  an  annual  paperwork  burden  of 
14  hours,  collectively,  on  respondents. 

Dated:  June  4. 1987. 
Federal  Deposit  Insurance  Corporation. 
Hoyle  L  Robinson. 
Ext'culive  Secretary. 
(I'R  Doc  87-13539  Filed  6-12-87:  8:45  am| 
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Title  of  Information  Collection: 
Uniform  Form  for  Registration  as  a 
Transfer  Agent  (OMB  No.  3064-0026). 

Background:  In  accordance  with 
requirements  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  Chapter 
35).  the  FDIC  hereby  gives  notice  that  it 
has  submitted  to  the  Office  of 


FEDERAL  HOME  LOAN  BANK  BOARD 
INC.  87-6361 

Accountability  of  Directors  and 
Officers;  Policy  Statement 

Ualt.':  June  5.  IHo. 

agency:  Federal  Home  Loan  Bank 

Board. 

action:  Statement  of  policy:  request  for 

comment.  

summary:  The  Federal  Home  Loan  Bank 
Board  ("Board  ").  as  operating  head  of 
the  Federal  Savings  and  Loan  Insurance 
Corporation  ("FSLIC").  hereby  adopts  a 
Statement  of  Policy  concerning  the 
standards  under  which  the  FSLIC 
determines  when  to  file  lavMsuils  and 
pursue  claims  against  corporate 
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directors  and  officers  of  FSLIC-insured 
institutions  that  have  failed.  The  Board 
also  solicits  public  comment  on  the 
issues  raised  herein,  as  well  as  upon 
other  issues  that  may  have  relevance  to 
the  general  topic  of  corporate  directors* 
and  officers'  liability  and  their  liability 
insurance. 

DATES:  Effective:  June  15. 1987. 
Comments  must  be  received  on  or 
before  August  14, 1987. 

ADDRESS:  Send  comments  to  Director. 
Information  Services  Section,  Office  of 
the  Secretariat  Federal  Home  Loan 
Bank  Board,  1700  G  Street,  NW., 
Washington.  DC  20552.  Comments  will 
be  available  for  public  inspection  at  this 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Paul  W.  Crace,  (202J  377-G424,  Associate 
General  Counsel,  Division  of  Litigation 
and  Special  Projects:  or  jerilyn  Rogin, 
(202)  377-7018,  Attorney.  Division  of 
Regulations  and  Legislation.  Office  of 
General  Counsel,  Federal  Home  Loan 
Bank  Board,  1700  G  Street,  NW., 
WiLshington,  DC  20.5.S2. 
SUPPLEMENTARY  INFORMATION:  During 

recent  years,  a  problem  affecting  the 
entire  financial  institutions  industry  has 
been  developing.  Insurance  protection 
for  directors  and  officers  of  banks  and 
thrift  institutions  has  become  both 
expensive  and  scarce.'  It  has  been 
suggested  that  one  reason  for  the 
reluctance  on  the  part  of  insurance 
companies  to  offer  this  kind  of  insurance 
is  the  rising  number  of  suits  challenging 
actions  and  decisions  of  thrift  managers, 
particular  after  an  inlitution's  failure. 
The  Statement  of  Policy  delineates  some 
of  the  factors  that  are  weighed  bV  the 
F'SLIC  in  determining  whether  to  bring 
suit  against  directors  and  officer 
following  the  failure  of  an  insured  thrift. 
The  Board  soliciis  public  comment  on  all 
issues  raised  by  the  Statement  of  Policy 
contained  herein. 

Slalempnl  of  Policy:  Accountability  of 
Directors  and  Officers 

On  May  8,  1985,  the  Bank  Board's 
Office  of  Examinations  and  Supervision 
(now  the  Office  of  Regulatory  Policy, 
Oversight  and  Supervision  ("ORPOS") 
of  the  Federal  Home  Loan  Bank  System) 
issued  an  "R  "  Series  Memorandum 
addressing  Directors'  Responsibilities 


'  Dirpctors'  and  officers'  ("DSO  ")  insurdnce 
grnerally  prolecU  directors  and  officers  of  a 
corporation  against  personal  liability  for  losses 
incurred  by  a  third  party  due  to  the  individual's 
negligent  performance  as  a  director  or  officer. 
L.osse8  attribulable  to  "dishonest "  acts,  as  opposed 
to  negligent  acts,  are  covered  by  fidelity  (or 
"blanket")  bonds.  The  Board's  insuranct:  regulations 
(12  CFR  563.191  require  FSLIC-insured  thrifts  lo 
tnaintain  fidelity  l>ond  coverage.  There  is  no 
requirement  that  DAO  insurance  be  maintained. 


and  Procedures  for  Obtaining 
Information  to  Support  Directors' 
Decisions.  ORPOS  Memorandum  No.  R 
62  (May  8, 1985).  That  Memorandum 
provided  guidelines  that  the  Board 
believes  are  applicable  to  the  conduct  of 
financial  institution  managers.  The 
Board  notes  that  the  fiduciary  nature  of 
the  duties  and  responsibilities  of 
corporate  directors  and  officers,  and 
particularly  of  managers  of  financial 
institutions,  is  firmly  rooted  in  our  legal 
tradition  and  has  been  the  subject  of 
much  legal  analysis,  discussion,  and 
litigation. 

Since  1980,  more  FSLIC-insured 
institutions  have  failed  than  during  any 
other  period  since  the  Great  Depression. 
Hundreds  of  savings  and  loan 
associations  have  fallen  victim  to 
drastic  changes  in  the  economy.  Some 
have  been  victimized  by  unscrupulous 
individuals  both  inside  and  outside  the 
association,  and  others  have  failed  as  a 
result  of  serious  breaches  of  duty  by 
boards  of  directors  and  managemenL 
Following  the  failure  of  a  FSLIC-insured 
institution,  the  FSLIC  conducts  an 
investigation  into  the  reasons  for  the 
failure.  The  Board  views  such  inquiries 
as  an  essential  element  of  the  FSLIC's 
responsibilities  as  receiver  or 
conservator  of  such  institutions  and  as 
an  important  tool  in  fulfilling  the  Boards 
own  regulatory  mandate. 

When  an  investigation  reveals  that 
directors  or  officers  of  a  failed 
institution  have  violated  their  fiduciary 
duties  of  care  or  loyalty,  the  Board  will 
direct  the  FSLIC  to  pursue  claims 
against  those  individuals  to  recoup,  to 
the  extent  possible,  the  losses  caused  by 
their  misconduct.  The  determination  to 
pursue  such  claims  must  be  based  upon 
an  evaluation  of  the  merits  of  each 
claim. 

The  Board  has  filed  approximately 
seventy  lawsuits  to  date  against 
directors  and  officers  of  thrifts  that 
failed  during  the  past  seven  years. 
Recoveries  by  the  FSLIC  from  judgments 
and  settlements  to  date  total  more  than 
$115  million.  Although  a  number  of 
investigations  are  continuing,  suits 
against  former  directors  and  officers 
were  not  filed  by  the  Board  in  most  of 
the  hundreds  of  failures  that  occurred 
during  this  period.  These  statistics 
support  the  Board's  conviction  that  the 
vast  number  of  directors  and  officers  of 
insured  thrifts  are  individuals  of  great 
personal  integrity  dedicated  to 
preservation  of  a  safe  and  sound  thrift 
industry. 

The  claims  that  have  been  pursued  by 
the  P'SLIC  following  thrift  failures  reflect 
the  Board's  inten'.  .lot  to  second-guess 


directors  and  officers  who  have 
exercised  business  judgment  afier  due 
diligence  and  reasonable  care  in  the 
performance  of  their  duties.  Officers  and 
directors  are  not  expected  to  be 
infallible,  and  the  Board  recognizes  that 
errors  in  business  judgment  may  occur. 
Business  judgment  errors  do  not 
occasion  FSLIC  lawsuits.  However,  the 
Board  does  intend  to  cause  the  FSLIC 
vigorously  to  pursue  claims  against 
individuals  whose  breaches  of  fiduciary 
duty  cause  the  collapse  of  an  insured 
institution.  The  May  8. 1985,  R- 
Memorandum,  which  is  attached  hereto 
as  an  appendix,  is  one  set  of  guidelines 
that  the  FSLIC  will  use  in  evaluating  the 
conduct  of  directors  and  officers. 

Claims  brought  against  directors  and 
officers  have  been  based  on  egregious 
conduct  by  those  pursued,  not  simple 
errors  of  judgment.  The  business 
judgment  rule  will  not  protect 
individuals  who  permit  continuing 
violations  of  laws  regulating  the 
business  of  insured  institutions. 
Directors  and  officers  will  be  held  to  a 
high  standard  of  care  in  ensuring  that 
their  associations  are  operated  safely, 
prudently,  and  within  the  regulatory 
limits  governing  the  industry.  Directors 
and  officers  will  be  held  to  a  high 
standard  of  loyalty  to  ensure  that  they 
not  compromise  the  best  interests  of 
their  association  in  favor  of  their  own 
personal  interests.  Failure  to  fulfill  these 
responsibilities  will  preclude  application 
of  the  business  judgment  rule. 

In  summary,  the  Board  stresses  the 
need  for  knowledgeable,  competent,  and 
responsible  individuals  to  continue  to 
serve  the  thrift  industry  as  directors  and 
officers  and  encourages  their  service. 
The  Board  is  confident  that  its  vigorous 
pursuit  of  the  small  minority  of 
individuals  who  have  been  dishonest  or 
have  failed  to  carry  out  their  fiduciary 
duties  in  such  positions  will  not  deter 
the  great  many  honest  and  diligent 
individuals  filling  these  critically 
important  roles. 

By  the  Federal  Home  Loan  Bank  Board. 

Nadine  Y.  Washington, 

A  cting  Secretary. 

Appendix — Federal  Home  Loan  Bank 
Board,  Office  of  Examinations  and 
Supervision  Memorandum 

(R62] 

May  8, 1985. 

Directors '  Responsibilities 

TO:  OES  Professional  Staff. 
FROM:  William  J.  Schilling. 
Regulations  exist  which  delineate 
duties  and  limit  activities  of  members  of 
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d  thrift  institution's  board  of  directors. 
While  it  is  the  responsibility  of  each 
director  to  cuII^>ly  with  ali  regulations, 
board  members  have  a  far  broader 
responsibility  to  the  institution  to  meet 
their  fiduciary  duties  and  to  exercise 
reasonable  care  and  due  diligence  in 
supervising  the  management  of  their 
institution's  affairs. 

1 .  General 

Directors  of  a  thrift  institution  have  a 
duty  of  care  and  loyalty.  The  duty  of 
care  requires  a  director  to  act  in  good 
faith  and  with  the  care  of  an  ordinary 
prudent  person  in  a  like  position  under 
similar  circumstances.  In  the  savings 
and  loan  business,  directors  must 
recognize  that  their  insitutions  are 
primarily  engaged  in  lending  funds  of 
their  depositors  or  members  to  others. 
The  directors  have  a  primary 
responsibility  to  assure  that  the 
institution  is  operated  prudently  and  in 
a  safe  and  sound  manner  so  that  these 
borrowed  funds  will  be  adequately 
protected. 

The  duty  of  care  includes  the 
responsibility  of  the  directors  to  select 
and  retain  competent  management;  to 
oversee  the  activities  of  the  institution 
by  attending  directors'  meetings;  to 
require  that  adequate  and  reliable 
information  is  provided  upon  which  they 
can  make  decisions;  to  carefully  review 
the  documentation  which  is  provided;  to 
make  the  necessary  policy  decisions 
upon  which  management  is  to  operate 
the  institution  to  monitor  the  activities 
that  are  delegated  to  the  officers  of  the 
institution  to  insure  that  the  board  of 
directors'  policies  are  being  carried  out; 
and  to  establish  controls  to  assure 
themselves  that  the  institution  is  being 
operated  in  a  safe  and  sound  manner 
and  in  compliance  with  law  and 
regulations.  "Directors  who  willingly 
allow  others  to  make  major  decisions 
affecting  the  future  of  the  corporation 
wholly  without  supervision  or  oversight 
may  not  defend  on  their  lack  of 
knowledge,  for  that  ignorance  itself  is  a 
breach  of  fiduciary  duty. "  Joy  v.  North. 
692  F.2d  880.  896  (2d  Cir.  1982). 

Directors  of  a  thrift  institution  also 
owe  a  duty  of  undivided  and  unqualified 
loyally  to  the  institution  they  serve. 
Thus,  directors  are  not  permitted  to  use 
their  positions  to  profit  personally  at  the 
expense  of  the  institution.  The  duty  of 
loyalty  prohibits  directors  from 
usurping,  for  their  own  advantage,  an 
opportunity  that  properly  belongs  to  the 
institution  or  any  affiliate  thereof  and 
from  entering  into  unfair  transactions  or 
contracts  with  them.  A  director  should 
not  solicit  or  accept  preferential 
treatment  from  the  institution  or  its 
affiliates  (other  than  that  speciHcally 


allowable  by  law)  with  regard  to  kiaa 
terms  or  other  investment  offerings  and 
should  consistently  seek  to  avoid  any 
transaction  which  would  give  the 
appearance  of  preferential  treatment  or 
usurpation  of  corporate  opportunity. 

2.  Oversight  Responsibility 

There  must  be  an  adequate  system  of 
checks  and  balances  between 
management  and  the  outside  directors  of 
a  thrift  institution  to  insure  that  the 
outside  directors,  who  constitue  a 
majority  of  the  board,  are  promptly  and 
fully  informed  of  serious  problems  in  the 
institution.  There  have  been  instances 
where  the  outside  directors  failed  to 
learn  of  serious  problems  in  their 
institution  and,  cortsequently,  were 
unable  to  cause  the  institution  to  take 
adequate  and  timely  steps  to  correct  the 
situation  before  large  losses  occurred  or 
the  institution  failed.  While  the  outside 
directors  cannot  normally  be  expected 
to  directly  establish  an  adequate  system 
of  internal  controls,  they  are  responsible 
to  ensure  that  one  is  put  in  place  and 
that  it  is  operating  satisfactorily.  This 
responsibility  can  be  adequately  met 
properly  structuring  the  board  of 
directors  into  appropriate  committees 
and  by  the  use  of  outside  experts  and  a 
compliance  officer  reporting  directly  to 
the  board. 

All  members  of  the  board  of  directors, 
however,  should  regularly  attend  board 
meetings:  read  reports  of  the  institution 
and  the  committees  of  the  board;  study 
the  reports  of  its  auditors  and  the  State 
and  Federal  supervisory  agencies;  and 
give  full  attention  to  the  reports  of  the 
audit  committee,  other  committees  of  the 
board,  the  compliance  officer  and 
outside  experts.  It  is  to  be  noted  that  no 
check  and  balance  system  can 
effectively  work  unless  those  concerned 
with  providing  information  to  the  board 
report  directly  to  the  board  or  a 
committee  of  the  board.  The  information 
must  not  be  diluted,  distorted,  or  muted 
by  management.  Of  course  management 
should  be  given  a  full  opportunity  to 
respond  before  any  action  is  taken. 

3.  Fiscal  Operations 

Each  directors'  meeting  should  include 
a  review  of  financial  reports.  Figures 
used  in  the  reports  should  be  verified  if 
they  appear  at  all  questionable  and  not 
simply  accepted  at  face  value.  Federal 
and/or  State  examination  report 
recommendations  should  be  promptly 
followed.  The  audit  committee, 
composed  solely  of  outside  directors, 
should  provide  for  annual  audits  by  an 
independent  accounting  firm  and  should 
assure  the  establishment  of  and 
adherence  to  a  system  of  internal 
controls  as  well. 


Directors  are  responsible  (or  the 
establishment  of  a  business  plan  which 
documents  major  financial  policies, 
including  asset/liability  niHnavt'n>ent. 
investment*,  and  interest  rate  risk 
management.  While  such  policies  may 
actually  be  developed  by  management 
at  the  direction  of  the  board,  the 
directors  must  thoroughly  review  and 
give  final  approval  to  each  contemplated 
action.  Directors  must  also  approve  the 
institution's  budget  and  ensure  that  i1  is 
ralistic,  allows  for  secure  transactions 
and  reflects  adequate  capital. 

4.  Lending  Operations 

Loans  constitute  a  institution's  major 
assets  and  as  such  warrant  careful 
clear-cut  policies  in  regard  to  their 
substance  and  the  approval  process.  A 
board  should  make  the  final 
determination  of  what  types  of  loans 
should  be  made.  Minimum  written 
underwriting  standards  and  guidelines 
must  be  established  and  adhered  to. 
Policy  should  require  high-risk  or 
unusual  loans  to  be  presented  to  the 
board  for  final  approval.  The 
institution's  capabilities  and  the  risks 
involved  should  be  carefully  assessed, 
to  insure  that  the  institution  has 
adequate  resources  to  engage  in  the 
proposed  activity  and  the  return  merits 
the  risk  undertaken.  Efforts  to  minimize 
such  risks  should  be  fully  explored  and 
careful  limits  should  be  placed  on  the 
amount  invested  in  such  loans 
consistent  with  the  responsibility  of  the 
directors  to  the  institution's 
shareholders,  members,  depositors,  and 
the  public.  Loan  policies  should  be  made 
not  only  with  the  institution's 
capabilities  and  community's  needs  in 
mind,  but  with  the  responsibility  of  the 
institution  to  operate  in  a  safe  and 
sound  manner. 

5.  Public  Relations/Business  &  Personal 
Affiliations 

Directors  should  be  ever-mindful  of 
the  institution's  obligation  to  serve  the 
community.  Directors  are  institution 
representatives  and  their  behavior  can 
enhance  or  detract  from  the 
association's  image  and  ultimately  its 
fiscal  well-being.  A  director's  business 
and  personal  alTiliations  should  not  be 
incompatible  with  those  of  the 
institution.  Conflicts  of  interest  of  any 
sort  should  be  particularly  avoided. 

Because  a  director's  personal 
characteristics  may  reflect  on  the 
institution's  trustworthiness,  a  director 
should  be  a  responsible  and  trusted 
member  of  the  community. 


6.  Personnel 

Probably  the  iflbst  important  part  of  a 
director's  responsibilities  is  the 
selection  of  a  managing  officer  for  the 
institution.  Directors  should  be  prepared 
to  let  management  manage  and  so 
should  be  careful  with  their  choice  of  a 
chief  executive  who  runs  the 
institution's  day-to-day  operations. 
Directors  should  define  in  writing  a 
managing  officer's  duties  and 
responsibilities.  They  should  establish 
reasonable  salaries  and  pension  plans 
and  approve  promotions  and  bonuses  as 
appropriate. 

The  deregulated  business 
environment  places  additional 
responsibilities  on  board  members.  It  is 
incumbent  upon  the  board  of  directors 
to  thoroughly  review  any  proposed  new 
activity  to  assure  themselves  that  the 
venture  is  pursued  in  a  safe  and  sound 
manner  and  the  risks  assumed  are 
reasonable  ones  for  the  institution  to 
take  under  the  circumstances. 

Directors  are  responsible  for  operating 
results.  As  such,  adherence  to  the 
following  procedures  should  assist  the 
board  of  directors  in  obtaining  adequate 
and  accurate  information  upon  which  to 
make  informed  decisions. 

1.  Documentation.  Thorough 
documentation  evidencing  the  details  of 
all  business  transactions  should  be  an 
integral  part  of  an  institution's  books 
and  records.  The  records  should  reflect 
regulatory  compliance  and  adherence  to 
safe  and  sound  procedures.  The 
directors  should  have  full  access  to  such 
records  and  should  utilize  them  in 
decisionmaking  relative  to  loan 
approvals,  investment  transactions,  etc. 
The  board  of  directors'  meeting  minutes 
should  indicate  that  the  directors  are 
cognizant  of  and  have  studied 
documentation  upon  which  their 
decisionmaking  is  based.  Each  director 
sltould  have  the  opportunity  to  review, 
and  modify  if  necessary,  the  minutes 
before  they  are  approved. 

2.  Audit  Committee.  An  audit 
committee,  composed  totally  of  outside 
directors,  should  be  appointed  to  select 
the  outside  auditing  firm  and  discuss  the 
scope  and  results  of  the  audit.  It  is 
recommended  that  the  audit  committee 
also  select  and  employ  a  compliance 
officer  who  should  be  under  the 
direction  and  control  of  the  audit 
committee.  Membership  on  the  audit 
committee  should  not  be  considered  a 
mere  titular  honor  but  a  demanding 
responsibility  requiring  an  active  role. 

3.  Compliance  Officer.  The 
employment  of  a  compliance  officer  is 
also  recommended  as  part  of  a  sound 
checks  and  balances  system.  It  is  the 
duty  of  this  officer  to  monitor  all 


institution  business  transactions  to 
ensure  their  compliance  with  regulatory 
provisions  and  their  safety  and 
soundness.  The  officer  should  be 
selected  by  and  report  to  the  audit 
committee. 

4.  Compliance  Audit.  Compliance 
audits  may  be  made  annually  by  the 
internal  compliance  officer,  or  in  the 
absence  of  such  an  employee,  by  the 
board  of  directors'  audit  committee  or 
its  outside  auditor.  An  audit  of  this 
nature  will  give  the  institution  an 
opportunity  to  resolve  or  remedy  any 
internal  problems  which  might  later  be 
the  subject  of  an  adverse  Bank  Board  or 
state  examination  report. 

5.  Adequate  Insurance  Coverage. 
Adequate  fidelity  bond  and  directors' 
and  officers'  insurance  coverage  should 
be  maintained  to  protect  the  institution 
and  its  officers  and  directors.  The 
directors  should  periodically  review  the 
adequacy  of  their  coverage  and  review 
carefully  the  riders  thereto  that  might 
impair  its  utility.  The  terms  of  these 
policies  are  negotiable. 

The  actions  (or  inactions)  of  a 
institution's  board  of  directors  will  be 
scrutinized  by  examiners  at  each 
examination.  Examiners  should  report 
as  deficiencies  those  instances  where 
boards  are  not  adequately  involved  in  or 
informed  of  institution  affairs;  where  the 
system  of  checks  and  balances  between 
management  and  the  board  is  deficient; 
where  minutes  do  not  reflect  a  clear 
record  of  their  deliberations  or  where 
actions  do  not  reflect  safety  and 
soundness.  Supervisory  Agents  should 
require  whatever  corrective  action  is 
deemed  appropriate. 

Distribution  to  State  supervisory 
authorities  to  be  made  by  District 
Directors-Examinations. 
William  ].  Schilling. 
Dirpclor. 

[FR  Doc.  87-13586  Filed  6-12-87  8:45  am) 
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FEDERAL  RESERVE  SYSTEM 

Commonwealth  Bancshares  Corp.  et 
al.;  Formations  of;  Acquisition  by.  and 
Mergers  of  Bank  Holding  Companies 

Ihe  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
§  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 


Each  application  is  available  for 
immediate  inspecUon  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  July  6, 
1987. 

A.  Federal  Reser\  e  Bank  of 
Philadelphia  (Thomas  K.  Desch,  Vice 
President)  100  North  6th  Street. 
Philadelphia,  Pennsylvania  19105: 

1.  Commonwealth  Bancshares 
Corporation,  Williamsport. 
Pennsylvania;  to  acquire  100  percent  of 
the  voting  shares  of  Liberty  State  Bank, 
Mount  Carmel,  Pennsylvania. 

B.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Assistant  Vice 
President)  230  South  LaSalle  Street, 
Chicago,  Illinois  60690: 

1.  Central  Wisconsin  Bankshares. 
Inc.,  Wausau,  Wisconsin;  to  acquire  at 
least  90  percent  of  the  voting  shares  of 
Peoples'  Bancshares  of  Antigo,  Inc., 
Antigo,  Wisconsin  and  thereby 
indirectly  acquire  The  Peoples'  Bank, 
Antigo,  Wisconsin.  Comments  on  this 
application  must  be  received  by  July  8. 
1987. 

2.  First  Union  Bancorporation.  Inc., 
Streator,  Illinois;  to  acquire  100  percent 
of  the  voting  shares  of  The  First 
National  Bank  of  Triumph.  Triumph. 
Illinois. 

C.  ^'federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street.  St.  Louis.  Missouri  63166: 

1.  Banterra  Corp.,  Eldorado.  Illinois;  to 
acquire  98.8  percent  of  the  voting  shares 
of  Egypt  Bancorp,  Inc.,  Marion.  Illinois. 

d.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig.  Vice  President) 
925  Grand  Avenue.  Kansas  City, 
Missouri  64198: 

1.  Valley  Bancorp,  Inc.,  Brighton, 
Colorado;  to  merge  with  Lyons  Bancorp. 
Inc..  Brighton,  Colorado,  and  thereby 
indirectly  acquire  Valley  Bank  of  Lyons. 
Lyons.  Colorado.  Comments  on  this 
application  must  be  received  by  June  30. 
1987. 
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Uuard  of  Ciovemors  of  the  Federal  Reserve 
S\s»f.m  luneB.  1987. 
James  McAfee. 

Assormle  Secmtury  of  the  Board. 
|f-"R  U(>c  87-13.5;i2  FiU-d  8-12-87:  8:45  am| 
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FEDERAL  TRADE  COMMtSSlON 

Authorization  for  Franchisor  Use  Of 
Revisions  to  Unrlorm  Franchise 
Offering  Circular 

AGENCV:  Federal  Trade  Commission. 
action:  Authorization  for  franchiBor  use 
of  the  rivised  Uniform  Franchise 
Offering  Circular. 

summary:  The  Commussion  has 
cipproved  franchisor  use  of  the  revised 
Uniform  Franchise  Offering  Circular 
adopted  by  the  North  American 
Securities  Administrators  Association, 
Inc.  on  Noveml>er  21,  lf)H6,  in  lieu  of  the 
disclosures  required  by  §  4.3fi.l(a)(eJ  of 
the  Commission's  franchise  trade 
regulnlion  ruU- 
FOR  FURTHER  INFORMATION  CONTACT: 

|ohn  M.  Tifford.  Rule  Coordinator  for 
Franchising}.  Federal  Trade  Commission. 
6lh  and  Pennsylvania  Avenue.  NW., 
Washington.  D.C.  20580.  telephone:  (202) 
;J26-3l)32. 

SUPPLEMENTAL  INPORMATION:  The 
l^omnii.s.sion's  trade  rcgul.iiion  rule 
entitled  "Uisclosure  Requirements  and 
Prohibitions  Concerning  Franchising  and 
Business  Opportunity  Ventures"  (16  CFR 
Part  430)  requires  franchisors  to  make 
presalc  disclosure  of  inforamtion  to 
prospective  franchisees  by  means  of  a 
disclosure  document  whose  form  and 
content  are  set  forth  in  the  rule.  The 
Commissiim's  Compliance  Cuidelines 
dated  August  24.  1979  (44  FR  49966) 
authorized  franchisors  to  utilize.  in.lieu 
of  the  rule  disclosure  document,  a  ' 
franc.hi.se  disclosure  document  known  as 
the  Uniform  Franchise  Offering  Circular 
(  "UFOC  ")  which  was  adopted  by  the 
Midwest  Securities  Commissioners 
.Association  on  September  2.  1975.  plus 
lis  associated  guidelines  and  any  minor 
modifications  thereof,  that  do  not 
diminish  the  protection  accorded  to  a 
prospective  franchisee  and  which  may 
lie  made  or  allowed  by  a  Slate  m  which 
such  registration  has  been  made 
effective  (44  FR  at  29970). 

On  November  21.  1986.  the  North 
American  Securities  Administrators 
Association.  Inc.  adopted  revisions  to 
items  19  and  20  of  the  UFOC.  Fhe 
Commission  l)elieve8  that  the  revisions 
will  provided  prolecli(m  to  prospective 
franchisees  which  is  equal  to  or  greater 
than  that  provided  by  the  Commission's 
franchise  rule   As  a  result,  and  in  an 


effort  to  minimize  franchisor  compliance 
burdens,  tlie  Commission  will  permit  the 
UFOC  format  adopted  on  November  21. 
1986.  to  be  used  in  lieu  of  the  disclosure 
requirements  set  forth  in  {  436.1(a) 
through  (e)  of  the  rule  to  satisfy  the 
franchise  rules  disclosure  requirements, 
in  order  to  ease  any  possible  burdens 
on  frandiisors  in  the  transition  to  the 
1986  UFOC  disclosure  format,  the 
Commission  will  permit  use,  through 
December  31,  1988,  of  either  the 
September  2,  1975.  or  the  November  21. 
1986,  UFOC  disclosure  format  in  lieu  of 
the  rule's  format.  Elffective  January  1. 
1989.  only  the  UFOC  format  adopted  on 
November  21,  1986,  will  be  authonzed 
for  use  in  lieu  of  the  rule's  disclosure 
document. 

List  of  Subjects  in  16  CFR  Part  436 

Franchises,  trade  practices. 

By  dirf!Ctian  of  the  Commission.  " 

Rmily  N.  Rock. 
.S'ef7ie/f;ri 

(FR  Doc.  87-13563  Filed  6-12-«7;  8:45  am) 
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DEPARTMtNT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Office  of  Inspector  General; 
Delegations  of  Authority 

.Noiu.e  lb  lierebv  given  that  the 
Secretary  of  Health  and  Human  Services 
has  delegated  to  the  Inspector  Ccneral, 
with  authority  to  redelegate,  the 
authorities  vested  in  the  Secretary  under 
sections  421(c)  and  427(b)  of  the  Health 
Care  Quality  Improvement  Act  of  1986. 
Title  IV  of  Pub.  L.  99-660.  These 
Sections  include  the  authorities 
pertaining  to  the  imposition  and 
collection  of  civil  money  penalties. 

The  delegation  to  the  Inspector 
Cencral  excludes  the  authority  to  issue 
regulations  or  submit  reports  to 
Congress;  and  it  is  effective  upon  the 
date  of  signature. 

Dated:  May  27. 1987. 
Otis  R.  Bowmi.  ^ 

Si'cn'tar, 

\W.  Doc.  87-13594  Filed  5-12-«7:  8:45  amj 
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Health  Care  Quality  Improvement  Act; 
Public  Health  Service;  Delegations  of 
Authority 

.Notice  is  hereby  given  that  the 
Secretary  of  Health  and  Human  Services 
has  delegated  to  the  Assistant  Secretary 
for  Health,  with  authority  to  redelegate. 
all  (he  authorities  vested  in  the 


Secretary  under  the  Health  Care  Quality 
Improvement  Act  of  1986.  TitJte  IV  of 
Pub.  L.  98-600.  with  the  excsplion  of  the 
aBlhorifies  pertatning  to  the" imposition 
and  collection  of  civil  money  penalties 
contained  in  sections  421(c)  and  427(b). 

Thi«  delegation,  to  the  Assistant 
Secretary  for  Health  excludes  the 
authority  to  issue  regulations  or  submit 
reports  to  Congress;  and  it  is  effective 
upon  the  date  of  signature. 

Dated:  May  27.  J987. 
Otis  R.  Bowen, 

SeiTPtary.  yf 

jFR  Doc.  87-13595  Filed  6-12-67;  8:45  am)  ^ 
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Food  and  Drug  Administration 

I  Docket  No.  87F-0164) 

E.I.  du  Pont  de  Nemours  4  Co.,  Inc.; 
Filing  of  Food  Additive  Petition 

agency:  Food  and  Dnig  Administration. 
action:  Notice. 

SUMMARY:  The  Food  antW)rug 
Administration  (FDA)  is  announcing 
that  E.I.  du  Pont  de  Nemours  &  Co..  Inc. 
has  filed  a  petition  proposing  that  the 
food  additive  regulations  be  amended  to 
provide  for  the  safe  use  of  a 
polyaramide  identified  as 
benzenesulfonic  acid,  2,4-diamino- 
calcium  salt  (2:1).  polymer  with  1.3- 
benzenediamine,  1,3-benzenedicarbonyl 
dichloride,  and  1,4-benzenedicarbonyl 
dichloride  as  a  polymer  membrane 
forming  the  food-coptact  surface  of  a 
semipermeable  membrane  for  repeated 
use  in  contact  with  food. 

FOR  FURTHER  INFORMATION  CONTACT: 

M<iry  W  Lipwii.  L»  liU-r  !or  hood  Safety 
and  Applied  Nutrition  fHFF-335),  Food 
and  Drug  Administration.  200  C  Street 
SW..  Washington.  DC  2U204.  202-472- 
5B90 

SUPPLEMENTARY  INFORMATION:  Under 
the  Fediral  Food.  Drug,  and  Cosmetic 
Act  (sec.  409(b)(5).  72  Stat.  1786  (21 
use.  348(b)(5))).  notice  is  given  that  a 
petition  fF'AP  7B3972)  has  been  filed  by 
E.I.  du  Pont  de  Nemours  &  Co.,  Inc.,  1007 
Market  St..  Wilmington.  DE  19898. 
proposing  that  fhe  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  benzenesulfonic  acid.  2.4 
diamino-,  calcium  salt  (2:1),  polymer 
with  1,3-benzenediamine,  1,3- 
benzenedicarbonyl  dichloride.  and  1.4- 
benzenedicarbonyl  dichloride  as  a 
polymer  membrarn?  forming  the  food- 
contact  surface  of  a  semipermeable 
membrane  for  repeated  use  in  contact 
with  food. 


The  potential  environnv^nlal  impact  of 
this  action  is  being  reviewed.  If  the 
agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency  s 
finding  of  no  sijjnifir.Hnt  impact  and  the 
evidence  supportinja  thai  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(1.). 

Richard  |.  Ronk, 

Acting  Director.  Center  for  Food  Safety  and 
Applied  Nutrition. 

(FR  Doc.  87-13549  Filed  6-2-87;  8:45  am) 
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[Docket  No  75N-0184:  DESI  108371 

Pathibamate  Tablets;  Dn>gs  for  Human 
Use;  Drug  Efficacy  Study 
Implementation;  WItttdrawat  of 
Approval  of  New  Drug  Application 

agency:  Food  and  Drug  Administration. 
ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  withdrawing 
approval  of  the  new  drug  application 
(NDA)  for  Pathibamate  Tablets 
containing  a  fixed-combination  of 
tridihexethyl  chloride  and 
meprobamate.  The  basis  for  the 
withdrawal  is  that  the  product  lacks 
substantial  evidence  of  effectiveness. 
The  product  has  been  used  to  treat 
various  gastrointestinal  disorders. 
EFFECTIVE  DATE:  July  15.  1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Douglas  1.  Ellsworth,  Center  for  Drugs 
and  Biologies  (HFN-366),  Food  and  Drug 
Administration.  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-295-8041. 
SUPPt-EMENTARY  INFORMATION:  In  a 

notice  published  in  the  Federal  Register 
on  January  16, 1981  (46  FR  3977),  the 
Director  of  the  Bureau  of  Drugs  (now  fhe 
Center  for  Drugs  and  Biologies) 
evaluated  fixed-combination  drug 
products  containing  tridihexethyl 
chloride  and  meprobamate  as  lacking 
substantial  evidence  of  effectiveness  for 
their  labeled  indications,  the  Director 
also  proposed  to  withdraw  approval  of 
the  new  applications  for  these  products 
and  offered  an  opportunity  for  a  hearing 
on  the  proposal. 

In  response,  a  hearing  request  was 
submitted  for  the  following  product 
containing  25  milligrams  (mg)  of 
tridihexethyl  chloride  and  200  or  400  mg 
of  meprobamate: 

Pathibamate-200  and  -400  Tablets; 
NDA  10-837,  held  by  Lederle 
Laboratories  (Lederle),  Division  of 
American  Cyanamid  Company.  Pearl 
River,  New  York  10965. 


Lederle  has  now  withdrawn  its 
hearing  request.  Accordingly,  the 
Director  of  the  Center  for  Drugs  and 
Biologies  is  withdrawing  approval  of  the 
now  drug  application  for  Pathibamate 
Tablets.  The  other  products  for  which 
hearing  requests  were  submitted  are  not 
affected  by  this  notice  (see  51  FR  11348; 
46  FR  36248). 

The  Director  of  the  Center  for  Drugs 
and  Biologies,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (section  505,  52 
Stat.  1052  though  1053  as  amended  (21 
U.S.C.  355)),  and  under  the  authority 
delegated  to  him  (21  CFR  5.82).  finds 
that,  on  the  basis  of  new  information 
before  him  with  respect  to  fhe  product, 
evaluated  together  with  the  evidence 
available  to  him  when  the  application 
was  approved,  there  is  a  lack  of 
substantial  evidence  that  the  product, 
will  have  the  effect  it  purports  or  is 
represented  to  have  under  the 
conditions  of  use  prescribed, 
recommended,  or  suggested  in  its 
labeling. 

Therefore,  pursuant  to  the  foregoing 
finding,  approval  of  NDA  10-837  and  all 
amendments  and  supplements  thereto 
are  withdrawn  effective  July  15.  1987. 

Shipment  in  interstate  commerce  of 
Pathibamate  Tablets  or  any  product  that 
is  not  the  subject  of  a  pending  hearing 
request  will  then  be  unlawful. 

Dated:  )une  2.  1987, 

Gerald  F.  Meyer, 

Acting  Deputy  Director.  CeiUerfor  Drugs  and 
Biologies. 

|FR  Doc.  87-13548  Filed  6-12-67;  8:45  am) 
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Healtti  Resources  and  Services 

Administration 

Advisory  Council;  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463).  announcement  is  made 
of  the  following  National  Advisory  body 
scheduled  to  meet  during  the  month  of 
August  1987: 

Name:  National  Advisory  Council  on 

Migrant  Health 
Date  and  Time:  August  5-7. 1987,  9:00 

a.m. 
Place:  USPHS  Regional  Office,  50  United 

Nations  Plaza,  San  Francisco,  CA 

94102 

Purpose 

The  Council  is  charged  with  advising, 
consulting  with,  and  making 
recommendations  to  the  Secretary  and 
the  Administrator,  Health  Resources 
and  Services  Administration,  concerning 
the  organization,  operation,  selection, 
and  funding  of  Migrant  Health  Centers 


and  other  entities  under  grants  and 
contracts  under  section  329  of  the  Public 
Health  Service  Act. 

Agenda 

The  members  of  the  Council  will 
consider  the  following: 

(1)  National  Health  Service  Corps — 
Reduction  in  available  physicians: 

(2)  U.S.  Mexico  Border  Health 
Initiative; 

(3)  NMRP  Resource  Center.  Morbidity 
Reporting  System; 

(4)  Environmental  Health — Emphasis 
to  Toxic  Agriculture  Chemicals; 

(5)  Malpractice  insurance — Impact 
upon  Migrant  Health  Centers; 

(6)  Migrant  Clinician  Network: 

(7)  Update  of  MHP  program 
objectives; 

(8)  Impact  of  Immigration  Refomn  and 
Control  Act; 

(9)  Needs  Demand  Assessment/State 
Profile; 

(10)  Environmental  Work  Group; 

(11)  Nutrition  Project. 
Anyone  requiring  information 

regarding  the  subject  Council  should 
contact  Mrs.  Sonia  M.  Leon  Reig. 
Executive  Secretary,  National  Advisory 
Council  on  Migrant  Health,  Room  7A-30, 
Parklawn  Building,  5600  Fishers  Lane, 
Rockville,  Maryland  20857,  Telephone 
(301)443-1153. 

Agenda  Items  are  subject  to  change  as 
priorities  dictate. 

Ddti*i;  June  8, 1987. 
Jackie  E.  Baum, 

Advisorv  Committee  Management  Officer. 

URSA.  ' 

(FR  Doc.  87-13547  Filed  B-42-87;  8:45  am) 
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National  Institutes  of  Health 
Reestablishment  of  Committees 

Pursuant  to  the  Federal  Advisory 
Committee  Act  of  October  6. 1972  [Pub, 
L.  92-463,  86  Stat.  770-776)  and  the 
Health  Research  Extension  Act  of  1985, 
November  20, 1985  [Pub.  L  99-15a 
section  402(b)(6)),  the  Director,  NIH, 
announces  the  reestablishment.  effective 
July  1, 1987,  of  the  following  committees: 
Board  of  Scientific  Counselors,  National 

Heart,  Lung,  and  Blood  Institute 
Clinical  Trails  Review  Committee 
Heart,  Lung,  and  Blood  Research 

Review  Committee  A 
Heart.  Lung,  and  Blood  Research 

Review  Committee  B 
Research  Manpower  Review  Committee 

The  duration  of  these  committees  is 
continuing  unless  formally  determined 
by  the  Director,  NIH,  that  termination 
would  be  in  the  best  public  interest. 


UM  I 


\ 
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Ualfd:  |une  10.  1987. 
lames  B.  Wyngaarden. 

Hir,':  lor.  NIH. 

|KR  D.k:  87-13617  Filed  6-12-«7;  8:45  am| 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  ttie  Secretary 
(Docket  No.  N-87- 17041 

Privacy  Act  of  1974,  Proposed 
Amendment  to  a  System  of  Records 

agency:  IJcpdrlment  uf  Housing  and 
Urban  Development. 
action:  Notincation  of  a  proposed 
amendmeni  to  an  existing  system  of 
records.  

summary:  The  Department  is  giving 
iiuUce  that  it  intends  to  amend  the 
following  Privacy  Act  system  of  records: 
HtID/DFPT-2.  Accounting  Records. 

EFFECTIVE  DATE:  This  amendment  shall 
become  effective  without  further  notice 
on  or  before  July  15,  1987,  unless 
comments  are  received  on  or  before  that 
date  which  would  result  in  a  contrary 
(Iclcrmination. 

address:  Rules  Docket  Clerk.  Room 
10278.  Department  of  Housing  and 
Urban  Development.  451  Seventh  Street, 
Southwest,  Washington.  DC  20410. 

FOR  FURTHER  INFORMATION  CONTACT: 

Arthur  L.  Stokes,  Uepartmenlal  l*nvacy 
Act  Officer.  Telephone  (202)  75S-6374. 
This  is  not  a  toll-free  number. 

SUPP1.EMENTARV  INFORMATION:  HUD/ 

1)1  I'l    Z  contiiins  a  variety  of  records 
relating  to  the  Department's  accounting 
functions.  Some  of  these  records  are 
insurance  claims  submitted  by  HUD- 
approved  mortgages  when  a  mortgagor 
has  defaulted  on  a  single  family 
mortgage  loan  insured  by  the 
Department.  Records  concerning 
mortgagors  in  default,  including  the 
claims  records  described  above,  also  are 
generally  described  in  another  system  of 
records.  HUD/DEPT-32.  Delinquent/ 
Default/ Assigned/Temporary  Mortgage 
Assistance  Payments  (TMAP)  Program. 
On  July  3.  1986,  at  51  FR  24445,  the 
Department  amended  HUD/DF,PT-32  to 
establish  a  new  routine  use  which 
would  permit  disclosure  of  the  names  of 
mortgagors  with  loans  in  default,  or  on 
which  the  Department  has  paid  a  claim, 
to  Title  II  approved  mortgage  lenders. 
These  disclosures  permit  mortgage 
lenders  to  verify  information  provided 
by  new  loan  applicants  and  to  evaluate 
the  credit  worthiness  of  applicants. 


Because  some  records  concerning 
mortgagors  in  default  are  described  in 
HUD/DEPT-2,  as  well  as  in  HUD/ 
DKPT-32,  HUD  has  decided  to  amend 
HUD/DEPT-2  to  clarify  that  lists  of 
mortgagors  who  have  defaulted  on 
f  iUDinsured  loans  will  be  distributed  to 
Title  II  approved  mortgage  lenders.  This 
proposed  amendment  to  HUD/DEPT-2 
should  eliminate  any  confusion  about 
whether  the  Department  has  given 
adequate  notice  of  its  intended 
disclosure  of  information  concerning 
individuals  in  default  on  fiUD-insured 
single  family  loans,  as  required  by  5 
U.S.C.  Section  552a(eHll). 

The  amended  portion  of  the  system 
notice  is  set  forth  below.  Previously,  the 
system  and  a  prefatory  statement 
containing  the  general  routine  uses 
applicable  to  all  of  the  Department's 
systems  of  records  were  published  in 
the  "Federal  Register  Privacy  Act 
Issuances.  1985  Compilation.  Volume  II." 

Aulhorily:  5  US  C.  sec.  5S2a.  88  Slat.  1896: 
sec.  7(d)  Department  of  HUD  Act  (42  U.S.C. 
sec.  3535(d)) 

Dated;  |une  a  1987.  ^  . 

Oooald  |.  Keuch.  |r.. 
Deputy  Assistant  Secivtary  for 
Administration. 

HOO/DEPT-2 

SYSTEM  NAMC 

Accounting  Records. 


ROUTINC  USt  S  Of   HI  CO«DS  MAINTAINED  IN 
rut   SvSTfM     INCIUDINQ   CATFQOHlf  S   Of 

USCRS  ANO  THE  PURPOSES  OF  SUCH  USES: 

See  routine  uses  paragraphs  in  the 
prefatory  statement.  Other  routine  uses: 
U.S.  Treasury — for  disbursements  and 
adjustments  thereof:  Internal  Revenue 
Service — for  reporting  of  sales 
commissions  and  to  obtain  current 
mailing  addresses:  General  Accounting 
Office.  General  Services  Administration, 
Department  of  Labor.  Labor  housing 
authorities,  and  taxing  authorities — for 
audit,  accounting  and  financial 
reference  purposes:  mortgagee  lenders — 
for  accounting  and  financial  reference 
purposes,  for  verifying  information 
provided  by  new  loan  applicants  and  for 
evaluating  credit  worthiness:  HUD 
contractor — for  mortgage  note  servicing: 
to  other  Federal  agencies  for  the 
purpose  of  collecting  debts  owed  to  the 
Federal  Government  by  administrative 
or  salary  offset. 

•  •  *  •  « 

|KK  Doc  87-13516  Filed  6-12-87:  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 

Compliance  WItti  ttie  National 
Environmental  Policy  Act;  Intent  To 
Prepare  a  Legislative  Environmental 
Impact  Statement  on  Coastal  Barrier 
Resources 

AGENCY:  Department  of  the  Interior. 

ACTION:  Notice  of  intent  to  prepare  a 
legislative  environmental  impact 
statement. 

summary:  This  notice  advises  the  public 
th.it  the  Department  of  the  Interior 
intends  to  prepare  a  legislative 
environmental  impact  statement  (LEIS) 
to  supplement  the  1983  Final 
Environmental  Statement  on 
Undeveloped  Coastal  Barriers  in  order 
to  assess  the  environmental  implications 
of  the  Assistant  Secretary  of  the 
Interior's  proposed  report  to  the 
Congress  concerning  recommendations 
for  conservation  of  the  fish,  wildlife,  and 
other  natural  resources  of  the  Coastal 
Barrier  Resources  System  (CBRS).  and 
Tecommendations  for  additions, 
deletions,  and  modifications  in  the 
boundaries  of  CBRS,  as  required  by 
section  10(c)(l)(2)  of  the  Coastal  Barrier 
Resources  Act  (CBRA)  (16  US  C.  3509). 
The  purpose  of  the  Act  is  to  protect  and 
conserve  fish,  wildlife  and  other  natural 
resources,  and  minimize  the  loss  of 
human  life  and  the  wasteful  expenditure 
of  Federal  revenues  through  the  removal 
of  Federal  incentives  for  new 
development  on  undeveloped  coastal 
barriers  along  the  Atlantic  Ocean  and 
Gulf  of  Mexico  coasts. 

The  LEIS  will  assess  the  implications 
of  the  proposed  expanded  definition  of 
"undeveloped  coastal  barrier"  as  stated 
in  section  3  of  CBRA,  including  (a)  the 
addition  of  all  aquatic  habitats 
assocated  with  |1|  coastal  barriers 
currently  in  the  CIBRS  and  |2|  coastal 
barriers  along  the  Atlantic  Ocean  and 
Gulf  of  Mexico  coasts  that  are 
recommended  for  addition  to  the  CBRS: 
(b)  undeveloped  and  unprotected 
coastal  barriers  within  large 
embayments,  such  as  the  Chesapeake 
Bay  and  Narragansett  Bay:  (c) 
undeveloped  and  unprotected  coastal 
barriers  in  Puerto  Rico  and  the  U.S. 
Virgin  Islands:  and  (d)  unprotected  and 
undeveloped  arecs  along  the  Atlantic 
Ocean  and  Gulf  of  Mexico  coasts  that 
function  as  coastal  barriers  but  are  not 
composed  entirely  of  unconsolidated 
materials,  such  as  the  carbonate- 
cemented  and  mangrove  shorelines  of 
the  Florida  Keys  and  the  Caribbean,  and 
the  bed  rock/glacial  deposits  in  New 
England. 


The  LEIS  will  compare  the  No  Action 
alternative,  which  would  have  the  CBRS 
remain  as  it  currently  exists,  with  (he 
new  Proposed  Action  alternative,  which 
would  add  to  the  CBRS  those  ar<!as 
which  have  been  identified  as  falling.! 
within  the  proposed  expansion  of  the 
definition  of  "undeveloped  coastal 
barrier"  as  indicated  In  section  3  of 
CBRA. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Audrey  Dixon.  Coastal  Barriers 
Study  Group.  U.S.  Department  of  the 
Interior.  National  Park  Service, 
Washington.  DC  20013-7127.  (202)  343- 
8115 

SUPPLEMENTARY  INFORMATION:  In 

conformance  with  the  CHR.\.  the 
Secretary  of  the  Interior  i.s  required  to 
transmit  to  the  Congress  a  report  of  his 
findings  and  conclusions  that  result  from 
a  study  conducted  for  the  proposes  of 
designating  coastril  barriers  in  addition 
to  those  already  designated  as  the 
CBRS.  and  of  including  any 
recommendations  regarding  the 
definition  of  the  term  "coastal  barrier" 
as  stipulated  in  the  Coastal  Barrier 
Resources  Act  of  1982.  The  LEIS  will 
supplement  and  tier  upon  the  Statement 
released  in  May  1983  by  the  Department 
of  the  Inferior.  It  will  assess  the 
environmental  implications  of  proposed 
changes  in  the  definitions  and 
delineation  criteria  in  order  to  conform 
with  CBRA  or  proposed 
recommendations  to  Congress,  and  will 
examine  the  environmental  effects  of 
the  proposed  report. 

On  March  25.  1987.  a  notice  was 
published  in  the  Federal  Register  (52  FR 
9618)  announcing  the  availability  of  the 
Assistant  Secretarys  proposed 
recommendations  regarding  additions  to 
and  deletions  from  the  CBRS  and  for 
coiiser\ation  of  the  CBRS'  natural 
resources.  The  comments  solicited  by 
that  notice  are  to  be  received  no  later 
than  June  23, 1987.  Those  comments  will 
f       be  considered  in  both  the  preparation  of 
the  final  LEIS  and  the  Secretary  of  the 
Interior's  final  report  to  Congress. 

Interested  agencies,  organizations, 
and  members  of  the  general  public  will 
be  invited  to  submit  comments  for 
consideration  with  regard  to  the 
proposed  LEIS. 

Dated:  )une  8. 1987. 
William  P.  Horn, 

Assistant  Secretary  for  Fish  and  WiUUifc  and 

Parks. 

jFR  Doc.  87-13580  Filed  ft-12-87:  8:45  am) 
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Bureau  of  Land  Management 
(AA -620-421 1-12-24-101 


Information  CoHection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  Copies  of  the 
proposed  information  collection 
requirement  and  explanatory  material 
may  be  obtained  by  contacting  the 
Bureau's  clearance  officer  at  the 
telephone  number  listed  below. 
Comments  and  suggestions  on  the 
requirement  should  be  made  within  30 
days  directly  to  the  Bureau  clearance 
officer  and  to  the  Office  of  Management 
and  Budget  Interior  Department  Desk 
Officer,  Washington.  DC  20403, 
telephone  202-395-7340. 

Title:  Oil  and  Gas  Elxploration  and 
Leasing;  43  CFR  Parts  3000  through  3100. 

Abstract:  Respondents  supply 
information  which  will  be  used  to 
determine  the  eligibility  of  an  applicant 
to  hold,  explore  for.  and  produce  oil  and 
gas  on  Federal  lands.  The  information 
supplied  allows  the  Bureau  of  Land 
Management  to  determine  whether  an 
applicant  is  qualified  to  conduct 
geophysical  operations  and  to  hold  a 
lease  to  obtain  a  benefit  under  the  terms 
of  the  Mineral  Leasing  Act  of  1920, 

Bureau  Form  Number:  N/A. 

Frequency:  On  Occasion, 

Description  of  Respondents: 
Individuals  and  oil.  exploration  and 
drilling  companies. 

Annual  Responses;  750. 

Annual  Burden  Hours:  1,482. 

Bureau  Clearance  Officer:  Rick 
lovaine  (202)  653-8853. 

Dated:  May  13.  1987. 
John  W.  Bebout, 

Acting  Director. 

(FR  Doc.  87-13558  Filed  6-12-87;  8:4($^m) 
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( WY-03 1-07-42 12- 14;  W-1 0221 11 

Realty  Action;  Proposed  Direct  Sale; 
Public  Land  Parcels;  Fremont  County, 
WY 

agency:  Bureau  of  l.and  Management, 

Interior. 

ACTION:  Notice  of  realty  action; 

proposed  direct  sale  of  public  land 

parcels  in  Fremont  County.  Wyoming. 

summary:  The  Bureau  of  Land 
Management  proposes  to  sell  the 


following  described  public  lands. 
surface  and  mineral  estates,  excepting 
oil  and  gas.  to  American  Nuclear 
Corporation  pursuant  to  sections  203 
and  209  of  the  Federal  Land  PoHcy  and 
Management  Act  of  1976  (FLPMA),  43 
U.S.C.  1713,  1719: 


Sixth  Principal  Meridian 
T.  33  N.,  R.  90  W, 

Sea  28.  lot  2,  NWV4NWV4.  SMiNWVi. 
NE '/4SW  V*.  W  '/^SW  V*  and  W  'ASE '/«; 

Sec.  29.  lots  4.  5.  and  10: 

Sec.  33,  lot  1  and  NWANEV*, 

The  above  lands  aggregate  531.45  acres. 

The  American  Nuclear  Corporation 
wishes  to  acquire  the  lands  for  possible 
use  as  a  disposal  site  for  uranium  mill 
tailings  now  located  at  Riverton, 
Wyoming.  Removal  and  disposal  of 
those  mill  tailings  would  be  under  a 
contract  to  be  awarded  by  the 
Department  of  Energy. 

The  proposed  direct  sale  to  ANC 
would  be  made  at  fair  market  value. 
Additionally,  ANC  will  be  required  to 
submit  a  nonrefundable  application  fee 
of  S50.00  in  accordance  with  43  CFR 
Subpart  2720  for  conveyance  of  all 
unreserved  mineral  interests  in  the 
lands. 

The  proposed  sale  is  consistent  with 
the  Lander  Resource  Area  Management 
Plan  and  would  serve  important  pubjic 
objectives.  The  lands  contain  no  other 
known  public  values.  The  planning 
document  and  environmental 
assessment/land  report  covering  the 
proposed  sale  will  be  available  for 
review  at  the  Bureau  of  Land 
Management.  Lander  Resource  Area 
Office.  I.^nder.  Wyoming. 

Conveyance  of  the  land  would  be 
subject  to  the  following: 

1.  Reservation  of  a  right-of-way  for 
ditches  or  canals  pursuant  to  the  Act  of 
August  30.  1890.  43  U.S.C.  945. 

2.  Reservation  of  oil  and  gas  to  the 
United  States  with  the  right  to  prospect, 
explore,  and  develop  the  same  in 
accordance  with  the  provisions  of  the 
mineral  land  laws  in  force  at  the  time  of 
disposal. 

3.  Oil  and  gas  leases  BLM  serial 
numbers  W-82015,  W-86876,  W-a8419, 
W-88420.  and  W-10OT05. 

4.  Any  other  valid  existing  rights 
including  rights-of-way  that  are 
identified  during  the  evaluation  process. 

5.  All  unpatented  mill  site  and  lode 
mining  claims  encumbering  the  lands 
and  held  by  ANC  would  be  relinquished 
by  ANC  upon  conveyance  of  the  surface 
estate,  and  locatable  mineral  estate,  if 
there  are  no  known  mineral  values.  If 
the  land  is  determined  to  contain 
valuable  locatable  mineral  resources, 
conveyance  of  the  surface  estate  would 
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be  issued  subject  to  the  reservation  of 
the  mineral  resources  to  the  U.S. 

A  portion  of  the  public  lands  involved 
are  leased  for  grazing  by  Cornelius 
Murphy.  No  cancellation  of  grazing 
preference  is  expected  as  a  result  of  this 
proposal. 

The  public  lands  described  above 
shall  be  segregated  from  all  forms  of 
appropriation  under  the  public  land 
laws,  including  the  mining  laws  upon 
publication  of  this  notice  in  the  Federal 
Register.  The  segregative  effect  will  end 
upon  issuance  of  the  patent  or  270  days 
from  the  date  of  the  publication, 
whichever  comes  first. 
FOR  FURTHER  INFORMATION  CONTACr. 
jack  Kelly  (Area  Manager).  (307)  332- 

7JJT) 

SUPPLEMENTARY  INFORMATION:  For  a 

period  of  forty-five  (45)  days  from  the 
date  of  issuance  of  this  notice, 
interested  parties  may  submit  comments 
to  the  Bureau  of  Land  Management, 
Area  Manager,  Lander,  P.O.  Box  589. 
Lander.  WY  82520.  Any  adverse 
comments  will  be  evaluated  by  the  State 
Director  who  may  sustain,  vacate,  or 
modify  this  realty  action.  Fn  the  absence 
of  any  objections  this  proposed  realty 
action  will  become  final. 

Dated:  |une  5. 1987. 
|.ick  Kelly. 
A  n-a  Manager. 

(PR  Doc.  87-13542  Filed  6-12-87;  8:45  um| 
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Minerals  Management  Service 

Development  Operations  Coordination 
Document,  Amoco  Production  Co. 

agency:  Minerals  Management  Service. 

Interior. 

ACTION:  Notice  of  the  receipt  of  a 

proposed  Development  Operations 

Coordination  Document  (DOCD). 

summary:  Notice  is  hereby  given  that 
.Amoco  [Production  Company  has 
submitted  a  DOCD  describing  the 
activities  it  proposes  to  conduct  on 
Lease  OCS  0578.  Block  215,  Eugene 
Island  Area,  offshore  Louisiana. 
Proposed  plans  for  the  above  area 
provide  for  the  development  and 
production  of  hydrocarbons  with 
support  activities  to  be  conducted  from 
an  onshore  base  located  at  Fourchon 
City,  Louisiana. 

DATE:  The  subject  DOCD  was  deemed 
submitted  on  )une  5,  1987. 
address:  a  copy  of  the  subject  DOCD 
IS  available  for  public  review  at  the 
Public  Information  Office,  Gulf  of 
Mexico  OCS  Region,  Minerals 
Management  Service.  1201  Elmwood 


Park  Boulevard,  Room  114.  New 
Orleans,  Louisiana  (Office  Hours:  8  a.m. 
to  4:30  p.m.  Monday  through  Friday). 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  J.  Tolbert;  Minerals 
Management  Service,  Gulf  of  Mexico 
OCS  Region.  Field  Operations,  Plans, 
Platform  and  Pipeline  Section. 
Exploration/Development  Plans  Unit: 
Telephone  (504)  736-2867. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  uf  this  Notice  is  to  inform  the 
public,  pursuant  to  section  25  of  the  OCS 
Lands  Act  Amendments  of  1978,  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  States,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  December  13, 
1979  (44  FR  53685).  Those  practices  and 
procedures  are  set  out  in  revised 
S  250.34  of  Title  30  of  the  CFR. 

Daled:  |une  5,  1987. 
).  Rogers  Pearcy. 

Regional  Director.  Gulf  of  Mexico  OCS 
Region. 

[FR  Doc  87-13543  Filed  6-12-87;  8:45  am) 
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Development  Operations  Coordination 
Document,  Samedan  Oil  Corp. 

AGENCY:  Minerals  Management  Service, 

Interior. 

ACTION:  Notice  of  the  receipt  of  a 

proposed  Development  Operations 

Coordination  Document  (DOCD). 

summary:  Notice  is  hereby  given  that 
Sameciiin  Oil  Corporation  has  submitted 
a  DOCD  describing  the  activities  it 
proposes  to  conduct  on  Lease  OCS-G 
6808,  Block  101,  Main  Pass  Area, 
offshore  Louisiana.  Proposed  plans  for 
the  above  area  provide  for  the 
development  and  production  of 
hydrocarbons  with  support  activities  to 
be  conducted  from  an  onshore  base 
located  at  Venice,  Louisiana. 
DATES:  The  subject  DOCD  was  deemed 
submitted  on  June  5. 1987.  Comments 
must  be  received  on  or  before  June  30, 
1987,  or  15  days  after  the  Coastal 
Management  Section  receives  a  copy  of 
the  plan  from  the  Minerals  Management 
Service. 

ADDRESSES:  A  copy  of  the  subject 
DOCD  is  available  for  public  review  at 
the  Public  Information  Office,  Gulf  of 
Mexico  OCS  Region.  Minerals 
Management  Service.  1201  Elmwood 
Park  Boulevard.  Room  114.  New 


Orleans,  Louisiana  (Office  Hours:  8  a.m. 
to  4:30  p.m.,  Monday  through  Friday).  A 
copy  of  the  DOCD  and  the 
accompanying  Consistency  Certification 
are  also  available  for  public  review  at 
the  Coastal  Management  Section  Office 
located  on  the  10th  Floor  of  the  Slate 
Lands  and  Natural  Resources  Building, 
625  North  4th  Street,  Baton  Rough, 
Louisiana  (Office  Hours:  8  am.  to  4:30 
p  m.,  Monday  through  Friday).  The 
public  may  submit  comments  to  the 
Coastal  Management  Section,  Attention 
OCS  Plans,  Post  Office  Box  44487,  Baton 
Rouge.  Louisiana  70805. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Angie  U.  Goberl,  Minerals 
Management  Service.  Gulf  of  Mexico 
OCS  Region.  Field  Operations,  Plans, 
Platform  and  Pipeline  Section, 
Exploration/Development  Plans  Unit; 
Telephone  f.VM)  736-2876. 
SUPPLEMENTARY  INFORMATION:  The 

purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  section  25  of  the  OCS 
Lands  Act  Amendments  of  1978,  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 
Additionally,  this  Notice  is  to  inform  the 
public,  pursuant  to  S  930.61  of  Title  15  of 
the  CF"R,  that  the  Coastal  Management 
Section/Louisiana  Department  of 
Natural  Resources  is  reviewing  the    » 
DOCD  for  consistency  with  the 
Louisiana  Coastal  Resources  Program. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  States,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  December  13. 
1979  (44  FR  53685).  Those  practices  and 
procedures  are  set  out  in  revised 
§  250.34  of  Title  30  of  the  CFR. 

Dated  (une  5.  1987. 
|.  Rogers  Pearcy, 

Regional  Director,  Gulf  of  Mexico  OCS 
Region. 

jFR  Doc  87-13544  Filed  6-12-87;  8:45  am) 
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National  Park  Service 

General  Management  Plan;  Deatti 
Valley  National  Monument,  California 
and  Nevada;  Intent  to  Prepare  an 
Environmental  Impact  Statement 

SUMMARY:  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act.  the  National  Park  Service. 
Department  of  the  Interior  will  prepare 
an  Environmental  Impact  Statement  to 
assess  the  potential  impacts  of  future 
development  and  management  options 


in  conjunction  with  the  General 
Management  Plan  for  Death  Valley 
National  Monument.  California  and 
Nevada. 

The  Notice  of  Intent  to  prepare  the 
General  Management  Plan  was 
published  on  page  27640  of  Volume  49, 
Number  130  of  the  Federal  Register 
dated  July  5. 1984.  Since  that  time, 
scoping  for  the  plan  has  included 
meetings  with  agencies  and 
organizations  having  an  interest  in  the 
project,  mailings  announcing  the  project, 
contact  with  Monument  visitors  and 
interdisciplinary  team  meetings  with 
interested  agencies,  organizations  and 
individuals.  The  scoping  and 
preparation  of  the  Plan  has  indicated 
that  the  proposals  being  considered 
have  the  potential  for  significant 
Impacts  and  would  constitute  a  major 
Federal  action  significHntly  affectir>g  the 
quality  of  the  human  environment. 
Therefore,  the  preparation  of  an  EIS  in 
conjunction  with  the  Plan  is  appropriate. 

The  General  Management  Plan  and 
EIS  will  investigate  alternatives  ranging 
from  no  action  to  minima!  requirements 
needed  to  meet  visitor  demand  and 
resource  protection,  to  a  variety  of 
development  and  management 
proposals  designed  to  enhance  visitor 
use  and  rpsnurce  protection.  Federal, 
State  and  local  agencies,  and  other 
individuals  or  organizations  who  may  be 
interested  in.  or  affected  by  the  future 
development  of  Death  Valley  National 
Monument  are  further  invited  to 
participate  in  refining  or  identifying 
issues  to  be  considered.  Written 
comments  and  suggestions  concerning 
preparation  of  the  EIS  should  be  sent  to: 
Superintendent,  Death  Valley  National 
Monument  Death  Valley,  California 
92328,  by  July  31,  1987.  Questions  on  this 
matter  should  also  be  sent  to  the  same 
address.  W.  Lowel  White,  Actmg 
Regional  Director  for  the  Western 
Region  in  San  Francisco.  California  is 
the  responsible  official. 

Preparation  of  the  Plan  and  EIS  is 
expected  to  take  about  18  months.  The 
draft  Plan  and  EIS  should  be  available 
for  public  review  by  spring,  1988  with 
the  final  Plan  and  EIS  and  Record  of 
Decision  expected  to  be  completed  by 
the  end  of  1988. 

Dated:  June  2. 1987. 

|ohn  D.  Cherry. 

Acting  Regional  Director.  Western  Region 
National  Park  Service. 

|FR  Dot  87-13582  Filed  6-13-87;  8:45  am| 
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Cape  Cod  National  Seashore; 
Parkwtdc  Bicycle  Trail  Study /Traffic 
Assessment  Study/Environmental 
Assessment 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice  of  extension  to  comment 
period  for  the  Parkwide  Bicycle  Trail 
Study/Traffic  Assessment  Study/ 
Environmental  Assessment. 

summary:  The  National  Park  Service 
has  extended  the  comment  period  for 
the  Parkwide  Bicycle  Trail  Study/Traffic 
Assessment  Study/Environmental 
Assessment  (EA).  This  extension  will 
provide  an  additional  15  days  to  review 
the  detailed  analysis  of  the  needs  and 
conditions  and  alternative  locations  for 
a  bicycle  trail  r>etwork  on  the  lower 
Cape. 

With  this  Notice  of  Extension,  the 
National  Park  Service  will  continue  to 
seek  comments  on  the  EA.  These 
comments  will  assist  the  National  Park 
Service  in  selecting  an  alternative  for  a 
bicycle  trail  network. 
DATE:  Written  comments  will  be 
accepted  until  June  30. 1987. 
ADDRESS:  Comments  should  be  directed 
to:  Superintendent,  Cape  Cod  National 
Seashore,  South  Wellfleet, 
Massachusetts  02663. 

Copies  of  the  EA  are  available  at  the 
Cape  Cod  National  Seashore 
Headquarters  office  in  South  Wellfleet. 
Mass. 

Dated;  )une  5,  1987. 
James  C.  Kiltian. 

Acting  Superintendent,  Cape  Cod  National 
Seashore. 

[FR  Doc.  87-13583  Filed  6-12-87;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 
[Civil  Action  No.  A86-006I 

Lodging  of  Consent  Decree  Pursuant 
to  Clean  Water  Act;  Magic  Circle 

In  accordance  with  Departmental 
policy.  28  CFR  50.7.  notice  is  hereby 
given  that  on  June  2, 1987,  a  proposed 
consent  decree  in  United  States  v. 
Magic  Circle,  Civil  Action  No.  A86-006, 
was  lodged  with  the  United  States 
District  Court  for  the  District  of  Alaska. 
The  complaint  filed  by  the  United  States 
alleged  violations  of  the  Clean  Water 
Act  by  defendant  due  to  discharges  of 
pollutants  from  defendant's  placer  gold 
mine.  The  consent  decree  provides  for 
payment  of  a  civil  penalty  and  for 
injunctive  relief  to  restrain  further 
violations  of  the  Act. 

The  Department  of  justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 


date  of  this  publication  comments 
relating  to  the  proposed  consent  decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the  Land 
and  Natural  Resources  Division, 
Department  of  justice.  Washii>gton.  DC 
20530.  and  should  refer  to  United  States 
v.  Magic  Circle,  D.J.  Ref.  No.  90-5-1-1- 
2576.  The  proposed  consent  decree  may 
be  examined  at  the  office  of  the  United 
States  Attorney.  Federal  Building  and 
U.S.  Courthouse.  701  C  Street.  Room  C- 
252,  Anchorage,  Alaska  99513,  and  at 
the  Region  10  Office  of  the 
Environmental  Protection  Agency.  1200 
Sixth  Avenue,  Seattle,  Washington 
98101.  A  copy  of  the  consent  decree  may 
be  examined  at  the  Environmental 
Enforcement  Section,  Land  and  Natural 
Resources  Division  of  the  Department  of 
Justice,  Room  1517,  Ninth  Street  and 
Pennsylvania  Avenue  NW.,  Washington. 
DC  20530.  A  copy  of  the  proposed 
consent  decree  may  be  obtained  in 
person  or  by  mail  from  the 
Envirt)nmental  Enforcement  Section, 
Land  and  Natural  Resources  Division  of 
the  Department  of  justice.  In  requesting 
a  copy,  please  enclose  a  check  in  the 
amount  of  $1.70  payable  to  the 
Treasurer  of  the  United  States. 
F.  Henry  Habicht.  11, 

Assistant  Attorney  General,  Land  and 

Natural  Resources  Division. 

\FR  Doc.  87-13565  Filed  6-12-87;  8:45  am) 
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[Civil  Action  No.  A86-351) 

Lodging  of  Consent  Decree  Pursuant 
to  Clean  Water  Act;  Word 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  on  June  2, 1987,  a  proposed 
consent  decree  in  United  States  v. 
Word,  Civil  Action  No.  A86-351,  was 
lodged  with  the  United  States  District 
Court  for  the  District  of  Alaska.  The 
complaint  filed  by  the  United  States 
alleged  violations  of  the  Clean  Water 
Act  by  defendant  due  to  discharges  of 
pollutants  from  defendant's  placer  gold 
mine.  The  consent  decree  provides  for 
payment  of  a  civil  penalty  and  for 
injunctive  relief  to  restrain  further 
violations  of  the  Act. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  consent  decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the  Land 
and  Natural  Resources  Division, 
Department  of  Justice,  Washington,  DC 
20530,  and  should  refer  to  United  States 
V.  Word,  D.J.  Ref.  No.  90-5-1-1-2625. 


UM  I 


7 
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The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney.  Federal  Building  and 
U.S.  Courthouse,  701  C  Street.  Room  C- 
252.  Anchorage.  Alaska  99513.  and  at 
the  Region  10  Office  of  the 
Environmental  Protection  Agency,  1200 
Sixth  Avenue,  Seattle.  Washington 
98101.  A  copy  of  the  consent  decree  may 
he  examined  at  the  Environmental 
Enforcement  Section.  Land  and  Natural 
Resources  Division  of  the  Department  of 
Justice.  Room  1517,  Ninth  Street  and 
I'nnnsyivania  Avenue.  NW.. 
Washington.  DC  20530.  A  copy  of  the 
proposed  consent  decree  may  be 
obtained  in  person  or  by  mail  from  the 
Environmental  Enforcement  Section. 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice.  In  requesting 
a  copy,  please  enclose  a  check  in  the 
amount  of  $1.70  payable  to  the 
Treasurer  of  the  United  States. 
F.  Henry  HabichI  II, 
Assistant  Attorney  Genera/.  Land  and 
Natural  Restwrves  Division. 

|FR  Doc.  87-13566  Filed  6-12-87;  8:45  amj 
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Antitrust  Division 

Nation.^1  Cooperative  Researcti 
Modifications  CPW  Technology 

Notice  is  hereby  given  that,  pursuant 
to  section  6(a)  of  the  National 
Cooperative  Research  Act  of  1984.  15 
U.S.C.  4301.  etst^g..  Pub,  L.  98-^62  ("the 
Act"),  CPW  Technology  has  filed  a 
written  notification  simultaneously  with 
the  Attorney  General  and  the  Federal 
Trade  Commission  disclosing:  (1)  The 
identities  of  the  parties  to  CPW 
Technology,  and  (2)  the  nature  and 
objectives  of  CPW  Technology.  The 
notification  was  filed  for  the  purpose  of 
invoking  the  Act's  provisions  limiting 
the  recovery  of  antitrust  plaintiffs  to 
actual  damages  under  specified 
circumstances.  Pursuant  to  section  6(b) 
of  the  Act.  the  identities  of  the  parties  to 
CPW  Technology  and  its  general  areas 
of  planned  activities  are  given  below. 

CPW  Technology  is  a  general 
partnership  formed  by  agreement  dated 
April  21. 1987.  under  the  California 
Uniform  Partnership  Act.  and  is 
comprised  of: 

1.  Paramount  Pictures  Corporation,  5555 
Melrose  Avenue,  Los  Angeles.  CA 
90038: 

2.  Columbia  Pictures  Industries,  Inc., 
Columbia  Plaza.  Burbank.  CA  91522: 
and 

3.  Warner  Bros..  Inc..  4000  Warner 
Boulevard.  Burbank.  CA  91522. 
CPW  Technology  will  undertake 

research  and  development  of  existing. 


new.  and  emerging  technologies  with  "'"'^^ATIONAL  AERONAUTICS  AND 


actual  or  potential  application  to  the 
motion  picture  or  television  industries  or 
related  businesses,  in  the  following 
areas: 

1.  High  reproduction  quality  and  low 
cost,  electronic  distribution  of  feature 
films  in  copyright-protected  format; 

2.  Computed  movies  designed  for 
specific  audiences,  computer-aided 
movie  production,  and  cameras  adapted 
to  such  movies  and  movie  production: 

3.  Anti-piracy  devices  and  techniques 
for  preventing  unauthorized  copying; 
and 

4.  Technology  tracking  to  identify 
emerging  and  unforeseen  technologies  in 
connection  with  production,  quality  and 
transmission  of  motion  picture  and 
television  programming,  and  a  seed 
program  to  broaden  interests  in  and 
initiate  work  on  concepts  developed 
through  basic  research. 

Joseph  H.  Widmar, 

Dime  tor  of  Operations.  Antitrust  Division. 
|FR  Doc.  87-13551  Filed  6-12-87:  8:45  amJ 
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Bureau  of  Prisons 

National  Institute  of  Corrections 
Advisory  Board,  Meeting 

Notice  is  hereby  given  that  the 
National  Institute  of  Corrections 
Advisory  Board  will  meet  on  July  13. 
1987.  starting  at  8:00  a.m..  at  the 
Sheraton  National  Hotel.  Columbia  Pike 
&  Washington  Blvd..  Arlington.  Virginia 
22204.  At  this  meeting  (one  of  the 
regularly  scheduled  triannual  meetings 
of  the  Advisory  Board),  the  Board  will 
receive  its  subcommittees'  reports  and 
recommendations  as  to  future  thrusts  of 
the  Institute. 

The  agenda  will  include  the  folowing: 
AIDS:  FY  1988  Budget-Reverted  Funds: 
Mid-Level  Correctional  Managers 
Training:  NIC-Sponsored  Conference  for 
Key  Legislaitve  Research  People; 
Committee  to  Review  Academy 
Operations;  Site  Selection;  ACA 
Training  Grant;  1987  Reverted  Funds- 
Joint  Edna  McConnell-Clark  NIC 
Funding.  California  Corrections  Study 
Program;  and  the  Correctional  Officers 
Project. 

Raymond  C.  Brown. 

Director 

\VR  Doc.  87-1356  Filed  6-12-87:  8:45  amj 

BILLING  COOC  4410-OS-M 


SPACE  ADMINISTRATION 
(Notice  (87-54)1 

NASA  Advisory  Council  (NAC), 
Aeronautics  Advisory  Committee 
(AAC);  Meeting 

agency:  National  Aeronautics  and 
Sp.n.f  Administration. 
ACTION:  Notice  of  meeting. 


summary:  In  accordance  with  the 
Federal  Advisory  Committee  Act.  Pub. 
L  92-463.  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NASA  Advisory  Council.  Aeronautics 
Advisory  Committee.  High-Speed 
Trnnspnrt  .Ad  Hoc  Review  Team. 

DATE  AND  TIME:  July  7. 1987.  8:30  a.m.  to 

4:30  p.m. 

ADDRESS:  Langley  Research  Center. 

Building  1219.  Room  225.  Hampton.  VA 

23665 

FOW  FURTHER  INFORMATION  CONTACT: 

Mr.  Louis  J.  Williams.  Office  of 
Aeronautics  and  Space  Technology, 
National  Aeronautics  and  Space 
Administration.  Washington.  DC  20546. 

2n2/4.'5,3-279fl 

SUPPLEMENTARY  INFORMATION:  The 

.NAC  Aeronautics  Advisory  Committee 
was  established  to  provide  overall 
guidance  and  direction  to  the 
aeronautics  research  and  technology 
activities  in  the  Office  of  Aeronautics 
and  Space  Technology  (OAST).  Special 
Ad  Hoc  Review  Teams  are  formed  to 
address  specific  topics.  The  High-Speed 
Transport  Ad  Hoc  Review  Team, 
chaired  by  Mr.  Mark  E.  Kirchner.  is 
comprised  of  12  members.  The  meeting 
will  be  open  to  the  public  up  to  the 
seating  capacity  of  the  room 
(approximately  50  persons  including  the 
team  members  and  other  participants). 

Type  of  Meeting:  Open. 
Agenda 

July  7.  1987 

8:30  a.m. — Opening  Remarks. 

9  a.m. — Research  Requirements. 

10  a.m. — In-House  Studies. 
11:45  a.m. — Structures. 
1:15  p.m. — Propulsion. 

2:30  p.m. — Review  Team  Executive 

Session. 
4:30  p  m. — Adjourn. 

C.  Howard  Robins.  Jr. 

Deputy  Associate  Administrator  for 
Management. 
June  8.  1987 
jFR  D<)c  87-13576  Filed  6-12-87:  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Regulatory  Guide;  Issuance. 
Availability 

The  Nuclear  Regulatory  Commission 
has  issued  a  new  guide  in  its  Regulatory 
Guide  Series.  This  series  has  been 
developed  to  describe  and  make 
available  to  the  public  such  information 
as  methods  acceptable  to  the  NRC  staff 
for  implementing  specific  parts  of  the 
Commission's  regulations,  techniques 
used  by  the  staff  in  evaluating  specific 
problems  or  postulated  accidents,  and 
data  needed  by  the  staff  in  its  review  of 
applications  fdr  permits  and  licenses. 

Regulatory  Guides  10.11,  "Guide  for 
the  Preparation  of  Applications  for 
Radiation  Safety  Evaluation  and 
Registration  of  Sealed  Sources 
Containing  Byproduct  Material," 
provides  guidance  to  sealed  source 
manufacturers  and  distributors  on 
submitting  requests  for  NRC's  radiation 
safety  evaluation  and  registration  of 
sealed  sources  containing  byproduct 
material. 

Comments  and  suggestions  in 
connection  with  (1)  items  for  inclusion 
in  guides  currently  being  developed  or 
(2)  improvements  in  all  published  guides 
are  encouraged  at  any  time.  Written 
comments  may  be  submitted  to  the 
Rules  and  Procedures  Branch,  Division 
of  Rules  and  Records.  Office  of 
Administration  and  Resources 
Management,  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555. 

Regulatory  guides  are  available  for 
inspection  at  the  Commission's  Public 
Document  Room.  1717  H  Street  NW.. 
Washington.  DC.  Copies  of  issued         ! 
guides  may  be  purchased  from  the 
Government  Printing  Office  at  the 
current  GPO  price.  Information  on 
current  GPO  prices  may  be  obtained  by 
contacting  the  Superintendent  of 
Documents.  U.S.  Government  Printing 
Office.  Post  Office  Box  37082, 
Washington.  DC  20013-7082.  telephone 
(202)  275-2060  or  (202)  275-2171.  Issued 
guides  may  also  be  purchased  from  the 
National  Technical  Information  Service 
on  a  standing  order  basis.  Details  on 
this  service  may  be  obtained  by  writing 
NTIS.  5285  Port  Royal  Road.  Springfield. 
VA  22161. 

(5  U.S.C.  552(a)) 

Dated  at  Rockville.  Maryland,  this  10th  day 
of  )une  1987. 

For  the  Nuclear  Regulatory  Commission. 
Uenwood  F.  Ross, 

Deputy  Director.  Office  of  Nuclear  Regulatory 
Research. 
|FR  Doc  87-13614  Filed  6-12-87;  8:45  am) 
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OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

[Docket  No.  301-48! 

Suspension  of  Some  Sanctions;  Japan 
Semiconductor  Case 

Summary 

Pursuant  to  authority  delegated  by  the 
President  in  Proclamation  No.  5631  of 
April  17, 1987.  the  United  States  Trade 
Representative  hereby  suspends 
increased  duties  on  imports  of  20  inch 
color  televisions  from  Japan  because  of 
japan's  improved  conformity  with  its 
obligations  under  the  U.S.-Japan 
Arrangement  concerning  Trade  in 
Semiconductor  Products.  The  other 
increased  duties  imposed  by 
Proclamation  No.  5631  remain  in  effect. 

Effective  Date:  12:01  a.m.,  June  16. 
1987. 

For  Further  Information  Contact:  Jim 
Gradoville.  (202)  395-3475  (for  technical 
and  policy  issues):  Chris  Parlin,  (202) 
395-3432  (for  legal  issues). 

Supplementary  Information:  On  April 
17. 1987,  the  President  determined,  under 
section  301  of  the  Trade  Act  of  1974.  as 
amended  ("Act").  19  U.S.C.  2411.  that 
the  Government  of  japan  had  not 
implemented  or  enforced  major 
provisions  of  the  Arrangement 
concerning  Trade  in  Semiconductor 
Products  ("Arrangement"),  signed 
September  2, 1986,  and  that  this  is 
inconsistent  with  the  provisions  of,  or 
otherwise  denies  benefits  to  the  United 
Slates  under,  the  Arrangement;  and  is 
unjustifiable  and  unreasonable,  and 
constitutes  a  burden  or  restriction  on 
U.S.  commerce  (52  FR  13419). 

in  response,  the  President  determined 
to  proclaim  increases  in  customs  duties 
to  a  level  of  100  percent  ad  valorem  on 
certain  products  of  Japan.  He  did  so  that 
same  day  through  Proclamation  No. 
5631.  which  raised  duties  on  the 
products  of  Japan  specified  in  an  annex 
to  the  proclamation  (52  FR  13412).  The 
President  proclaimed  in  part: 


The  United  States  Trade 
Representative  is  authorized  to  suspend, 
modify,  or  terminate  the  increased 
duties  imposed  by  this  Proclamation 
upon  publication  in  the  Federal  Register 
of  his  determination  that  such  action  is 
in  the  interest  of  the  United  States. 

Based  upon  the  Department  of 
Commerce's  monitoring  of  the 
Government  of  Japan's  compliance  with 
the  Arrangement,  we  have  determined 
that  Japan  has  improved  its  compliance 
since  the  increased  duties  were 
proclaimed  in  April.  While  the  access  of 
foreign-based  companies  to  Japan's 
semiconductor  market  has  not  improved 
and  Japanese  EPROMs  (erasable 
programmable  read  only  memory 
semiconductor  chips)  apparently  are 
still  being  sold  at  an  unfairly  low  price, 
the  prices  of  Japanese  DRAMs  (dynamic 
random  access  memory  semiconductor 
chips)  have  increased. 

As  a  result  of  these  price  increases 
reducing  (but  not  eliminating)  the 
unfairly  low  pricing.  I  have  determined 
that  it  is  in  the  interest  of  the  United 
States  to  partially  suspend  the  increased 
duties  on  certain  products  of  Japan. 
Consequently.  I  hereby  suspend  the 
increased  duties  imposed  by 
Proclamation  No.  5631  on  20  inch  color 
televisions.  The  Tariff  Schedules  of  the 
United  States  are  modified  to  reflect  the 
suspension  of  the  increased  duties  for 
articles  provided  for  in  item  945.88  as  set 
forth  in  the  annex  hereto.  This 
determination  shall  be  published  in  the 
Federal  Register. 
Clayton  Yeutter, 
United  States  Trade  Representative. 

Annex 

(a)  Part  2B  of  the  Appendix  to  the 
Tariff  Schedules  of  the  United  States  is 
modified  by  deleting  item  945.86  and 
inserting  the  following  new  items  in 
numerical  sequence  in  lieu  thereof,  with 
the  article  descriptions  at  the  first  level 
of  indentation: 


945.87  Complete  color  television  receivers  con- 
taining 'n  a  single  housing  apparatus  for 
receiving  and  displaying  off-the-air 
each  standard  U.S.  broadcast  channel, 
with  or  without  external  speakers, 
having  a  single  picture  tube  intended 
for  direct  viewing,  with  a  video  display 
diagonal  of  18  or  19  inches  (all  the 
foregoing  provided  for  in  item  684.92. 
part  5,  schedule  6). 


100%  ad  val     No  change. 


-V 
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945.88  Complete  color  television  receivers  con- 
taining in  a  sin^^le  housing  apparatus  for 
receiving  and  di.4playing  off-the-air 
each  stundurd  U.S.  broadcast  channel, 
with  or  without  external  speakers, 
having  a  8in({le  picture  tube  intended 
\  fur  direct  viewing,  with  a  video  display 

diagonal  of  20  inches  (all  the  foregoing 
provided  fur  in  item  664.92.  part  5. 
schedule  6). 


1(10%  ad  vhI     No  change. 


(b)  The  increased  duties  imposed 
under  item  945.88  are  suspended. 

[VR  Dot.  87-13550  Filed  B-12-87;  MS  am] 
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lrivestig<ition  Regarding  Ammonium 
Parat  jngstate  arxi  TungstJC  Acid 

agency:  Uliice  of  the  United  States 
Trade  Representative. 
ACTioie  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
''      '  iiilfd  States  Trade  Representative 
(US  1 R).  on  behalf  of  the  President,  has 
received  a  report  and  recommendation 
regarding  the  imposition  of  import  relief 
for  ainmoniiim  para  tun  g^tate  (APT)  and 
tungstic  acid  from  the  United  States 
International  Trade  Commission 
(USrrC)  pursuant  to  section  406  of  the 
Trade  Act  of  1974.  Public  atmments 
related  to  such  import  relief  are  due  by 
i::  (K)  noon.  Tuesday,  |«ine  30.  1987. 
FO«  FURTHER  INFORMATION  CONTACT 
J...-,.lili  A.  M,i--.-My.  Uttu.e  of  llie  USTR, 
000  17th  Street  NW..  Washington.  DC. 
(202)  395-^5050.  Copies  of  the  rtjport  will 
be  available,  after  |une  12.  from  the 
Secretary.  USITC.  Room  156,  701  E 
Street  NW.,  Washington.  DC,  204;i«. 
(202)  523-5178. 

SUPPt-EMENTARY  INFORMATION:  On  [unc 

>    1-'"  ,  itic  t  tilled  bi.iles  International 
Trade  Commission  (USITC)  reported  its 
findings  in  an  investigation  of 
Ammonium  Paratungstate  and  Tungstic 
Acid  from  the  People's  Republic  of 
China.  Inv.  No.  TA-406-11.  to  the 
President  through  USTR  pursuant  to 
section  406  of  the  Trade  Act  of  1974  (19 
use.  24.10).  The  USITC  unanimously 
determined,  with  respect  to  imports  of 
ammonium  paratungstate  (APT)  and 
tungstic  acid  from  the  People's  Republic 
of  China  (PRC).  that  market  disruption 
(defined  in  section  406(e)(2))  exists. 
Pursuant  to  section  406(a)(3).  the 
USITC  reported  the  following  findings: 

Ch.iirmiin  Susan  Liebler 
recommended  that  in  order  to  remedy 
th<'  market  disruption  fund  with  respect 
to  APT  and  tungstic  acid  from  the  PRC, 
it  is  necessary  to  impose  a  market  share 


quota  for  a  5-year  period  restricting  the 
combined  volume  of  such  imports  to  17.2 
percent  of  U.S.  consumption.  "* 

Vice  Chairman  Anne  K.  Brunsdale 
recommended  a  quota  restricting  the 
volume  of  imports  of  APT  and  tungstic 
acid  from  the  PRC  for  a  5-year  period  to 
2.114  million  pounds  of  tungsten  content 
per  year  with  respect  to  APT.  and 
345,(XX)  pounds  of  tungsten  content  per 
year  with  respect  to  tungstic  acid. 

Commissoner  Alfred  Eckes.  Seeley  C. 
Lodwick.  and  D  ,vid  D.  Rohr    /\ 
recomniended  a  quota  restricting  the 
combined  volume  of  APT  and  tungstic 
acid  imports  for  i  5  year  period  to  the 
larger  of  1.116  million  pounds  of 
tungsten  content  per  year  or  7.5  percent 
of  U.S.  consumption. 

After  receiving  the  USITC's  advice 
and  recommendations,  the  President 
must  determine  what  method  and 
amount  of  import  relief  he  will  provide, 
unless  he  determines  that  the  imposition 
of  import  relieve  is  not  in  the  national 
economic  interest. 

In  determining  whether  to  grant 
import  relief,  and  if  so,  what  form  of 
relief  he  will  provide,  the  President  must 
take  into  account,  in  addition  to  other 
considerations  he  may  deem  relevant, 
the  followng  factors: 

(1)  The  probable  effectiveness  of  the 
import  relief  as  a  means  to  promote 
adjustment  the  efforts  being  made  or  to 
be  implemented  by  the  industry 
concerned  to  adjust  to  import 
competition  and  other  considerations 
relevant  to  the  position  of  the  industry 
in  the  nation's  economy; 

(2)  The  effect  of  import  relief  on 
consumers  and  on  competition  in  the 
domestic  market  for  such  products: 

(3)  The  effect  of  import  relief  on  the 
international  economic  interest  of  the 
United  States: 

(4)  The  impact  on  the  United  States 
industries  and  firms  as  consequence  of 
any  possible  modification  of  duties  or 
other  import  restrictions  which  may 
result  from  international  obligations 
with  respect  to  compensation: 

(5)  The  geographic  concentration  of 
importeu  products  marketed  in  the 
United  States: 


(b)  1  he  exlciil  to  which  the  United 
States'  market  is  a  focal  point  for 
exports  of  such  articles  by  reasons  of 
restraints  on  exports  of  articles  to.  or  on 
imports  of  such  articles  into,  third 
country  markets'  and 

(7)  The  economic  and  social  costs 
which  would  be  incurred  by  taxpayers, 
communities,  and  workers  if  an 
extension  of  import  relief  was  or  was 
not  provided: 

Particular  emphasis  should  be  given  to 
point  (1)  concerning  the  effectiveness  of 
relief  to  promote  adjustment,  and 
industry's  efforts/plans  to  adjust. 

Following  interagency  review  and 
advice,  the  USTR  will  make  a 
recommendation  to  the  President 
regarding  the  appropriate  form  an 
imposition  import  relief  should  take.  or. 
alternatively,  whether  it  would  be 
contrary  to  the  economic  interest  of  the 
United  States  to  impose  such  import 
relief. 

USTR  welcomes  briefs  and  comments 
from  iferested  parties  and  interested 
members  of  the  public  regarding  the 
imposition  of  import  relief.  Due  to  the 
time  constraints  of  a  section  406  case, 
briefs  or  comments  must  be  succinct  and 
presented  as  early  as  possible,  in  no 
event  later  than  12:00  noon.  Tuesday. 
)une  30. 1987.  Twenty  (20)  copies  of  any 
brief  or  comment  must  be  filed  In 
conformity  with  15  CFR  Part  2003  with 
the  Secretary.  Trade  Policy  Staff 
Commitee.  Room  521.  Office  of  the 
USTR,  600  17th  Street  NW.,  Washington, 
DC,  20506.  Any  information  to  be  treated 
as  "business  confidentinl"  must  be  so 
marked  on  the  first  page  and  on  each 
succeeding  page,  and  be  accompanied 
by  a  non-confidential  summary  thereof. 
Donald  M.  Phill'ips. 

Chairman.  Tratfe  Policy  Staff  Committee. 
(FR  Do  87-13570  Field  6-12-87;  8:45  am] 
BiLUNO  COOC  li»-«1-M 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

Collection  of  Information  Requirement 

Submitted  for  OM8  review 

AGENCY:  Pension  Benefit  Guaranty 
Corporation. 

ACTION:  Notice  of  collection  of 
information  requirement  submitted  for 
OMB  review. 

summary:  Under  the  provisions  of  the 
I'dHcrwurk  Reduction  Act  and  its 
implementing  regulations,  agencies  are 
required  to  submit  a  collection  of 
information  requirement  to  OMB  for 
review  and  approval  and  to  publish  a 
notice  in  the  Federal  Register  notifying 


the  public  of  such  submission.  The  effect 
of  this  notice  is  to  advise  the  public  that 
the  PBGC  has  requested  OMB  approval 
of  an  amendment  to  a  previously 
approved  collection  of  information 
requirement  that  applies  to  plan 
sponsors  of  multiemployer  plans  that 
have  terminated  by  mass  withdrawal. 

AOORESSES:  All  written  comments 
should  be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs  of 
OMB,  Attention:  Desk  Officer  for  the 
Pension  Benefit  Guaranty  Corporation, 
3201  New  Executive  Office  Building, 
Washington,  DC  20503.  The  proposed 
collection  of  information  requirement 
will  be  available  for  public  inspection  in 
the  PBGC  Communications  and  Public 
Affairs  Department.  Suite  7100,  2020  K 
Street,  NW.,  Washington,  DC  20006, 
between  the  hours  of  9:00  a.m.  and  4:00 
p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
J.  Ronald  Goldstein,  Manager. 
Regulations  Division.  Corporate  Policy 
and  Regulations  Department,  Code 
35100.  Pension  Benefit  Guaranty 
Corporation,  2020  K  Street,  NW., 
Washington,  DC  20006,  202-778-8850 
(202-778-6859  for  TTY  and  TDD).  These 
are  not  toll-free  niinihers. 

SUPPLEMENTARY  INFORMATION:  The 

Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  Chapter  35)  establishes  policies 
and  procedures  for  controlling  the 
paperwork  burdens  imposed  by  Federal 
agencies  on  the  public.  The  Act  vests 
the  Office  of  Management  and  Budget 
("OMB")  with  regulatory  responsibility 
over  these  burdens,  and  OMB  has 
promulgated  rules  on  the  clearance  of 
collections  of  information  by  Federal 
agencies. 

The  collection  of  information 
requirement  in  the  PBGC's  regulation  on 
Powers  and  Duties  of  Plan  Sponsor  of 
Plan  Terminated  by  Mass  Withdrawal 
(29  CFR  Part  2675)  was  approved  by 
OMB  under  control  number  1212-0032. 
The  PDGC  is  in  the  process  of  revising 
that  regulation,  broadening  its 
applicability  so  that  it  deals  with  all 
aspects  of  the  administration  of  mass- 
withdrawal-terminated  plans  (proposed 
revision  published  at  51  FR  24536  (July  7, 
1986)).  In  so  doing,  the  PBGC  has 
expanded  the  regulation's  collection  of 
information  requirement.  The  PBGC  has, 
therefore,  sought  approval  by  OMB  of 
this  revised  collection  of  information 
requirement  as  set  forth  in  the  proposed 
regulation. 

V 


Issued  at  Washington,  DC,  this  8th  day  of 
)une.  1987. 
Kathleen  P.  Uigoff, 

Executive  Director,  Pension  Benefit  Guaranty 

Corporation. 

[FR  Doc  87-13535  Filed  6-12-87;  8:45  am] 
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•SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-24556:  File  Nos.  SR-Amex- 
84-8,  SR-Amcx-87-16,  SR-CBOE-85-25, 
SR-CBOE-87-26] 

Self-Regulatory  Organizations; 
American  Stock  Exchange.  Inc., 
Chicago  Board  Options  Exchange, 
Inc.;  Order  Approving  Proposed  Rule 
Changes  and  Granting  Accelerated 
Approval  to  Proposed  Rule  Changes 

On  March  8,  1984,  and  June  25, 1985. 
respectively,  the  American  Stock 
Exchange,  Inc.  ("Amex")  and  the 
Chicago  Board  Options  Exchange, 
Incorporated  ("CBOE")  submitted  to  the 
Securities  and  Exchange  Commission, 
pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  •  and  Rule  19b-4  =^  thereunder, 
proposals  to  increase  position  limits  for 
broad-based  index  options.^ 

The  proposed  rule  changes  were 
noticed  in  Securities  Exchange  Act 
Release  Nos.  20546  (May  9, 1984)  and 
22305,  (August  9, 1985),  49  FR  20965 
(May  17, 1984)  and  50  FR  33137  (August 
16, 1985).  respectively.  One  comment 
was  received  with  respect  to  the 
proposed  rule  changes.* 

1.  Introduction 

The  CBOE  proposed  rule  change 
would  increase  position  limits  in  broad- 
based  stock  index  options  from  the 
current  limit  of  15,000  contracts 
(approximately  $442  million  for  the 
CBOE's  Standard  and  Poors  500  ("SPX") 
Index  option  at  current  index  value)  on 
one  side  of  the  market  to  25.000 
contracts  (approximately  $737  million 
for  SPX  options)  on  the  same  side  of  the 
market,  with  no  more  than  15.000  of 
such  contracts  in  the  nearest  expiration 
month.*  The  Amex  proposal  would 


'  15  U.S.C.  78s(b)(l)  (1982). 

*  17  CFR  240  19b-4  (1985). 

'  The  Exchanges  recently  submitted  further  rule 
changes  to  clarify  their  rules  on  broad-based  index 
option  exercise  limits.  The  CBOE  submitted  SR- 
CBOE-87-26  on  May  27,  1987  and  the  Amex 
submitted  SR-Amex-87-16  on  [une  4. 1987. 

*  L.etler  from  William  B  Marcus,  Donaldson, 
LulVin  and  Jenrette,  Inc..  to  Secretary.  Securities 
and  Exchange  Commission,  dated  October  4, 1985. 
supporting  the  proposed  rule  changes. 

*  The  same  increase  in  contracts  will  apply  to  the 
Standard  and  Poor's  100  Index  ("OEX")  option. 


increase,  to  identical  levels,  position 
limits  in  its  Institutional  Index  Option 
("XH").*  The  Amex  also  proposes  a 
proportional  increase  in  position  limits 
for  its  20  stock  index,  the  Major  Market 
Index  option  ("XMI").  from  10.000 
contracts  (approximately  $465  million  at 
current  index  value)  on  the  same  side  of 
the  market  to  17,000  contracts 
(approximately  $790.5  million  at  current 
index  value)  on  the  same  side  of  the-     • 
market  with  no  more  than  10.000 
contracts  in  the  nearest  expiration 
month.' 

II.  Discussion 

Broad  based  slock  index  option 
position  limits  are  designed,  in  part,  to 
prevent  disruption  of  the  markets  in 
underlying  securities  and  to  reduce  the 
potential  for  manipulation  of  index 
values.®  Because  the  products  are  cash 
settled  and  are  comprised  of  a  minimum 
of  twenty  diversified  securities, 
however,  larger  positions  than  are 
permitted  for  individual  options  are 
unlikely  to  disrupt  the  markets  in  the 
underlying  securities.  Similarly,  broad- 
based  index  options  also  have  not  been 
viewed  as  being  as  readily  susceptible 
to  manipulation  as  individual  options. 
The  Commission  does  not  believe  that 
position  limit  increases  (with  the  present 
limits  retained  for  the  near-term  expiring 
month)  to  the  levels  proposed  by  the 
Amex  and  CBOE  will  increase  index 
products'  susceptibility  to  manipulation 
or  increase  the  potential  for  disruption 
in  the  markets  for  the  underlying 
securities.*  In  this  connection,  the 


*  The  current  Amex  filing  is  amendment  No.  4  to 
File  No.  SR-Amex-84-8.  The  current  CBOE  filing  is 
amendment  No.  1  to  File  No.  SR-CBOE-85-25. 

'  The  CBOE  and  Amex  submitted  SR-CBOE-87- 
26  and  SR-Amex-87-16  to  clarify  that  they  will 
retain  index  option  exercise  limits  at  current  levels 
which  will  not  exceed  the  number  of  contracts  thai 
may  t>e  held  in  the  near  term,  expiration  month. 
Accordingly,  no  more  than  15,000  contracts  (10,000 
for  XMI)  may  be  exercised  in  any  index  option  over 
any  five  day  period. 

*  See  Securities  Exchange  Act  Release  No.  19264 
(November  22, 1982)  47  FR  53981  at  53984 
(November  30, 1982). 

*  As  originally  adopted,  the  index  option  position 
limits  were  based  on  the  dollar  value  of  the  index 
positions  (S300  million)  to  evaluate  the  potential 
impact  the  position  might  have  on  trading  activity. 
This  dollar  amount  approximately  equalled  15.000 
contracts  for  OEX  and  10.000  contracts  for  XMII. 
The  Commission  staff  discussed  with  the  staff  of  the 
Amex  and  CBOE  the  possibility  of  reverting  to  a 
uniform  dollar  amount  for  out-month  position  limits 
{e.g..  $750  million).  It  was  believed,  however,  thai  in 
view  of  fluctuating  index  values  it  was  more 
practicable  lo  continue  to  administer  position  limits 
based  on  the  absolute  number  of  contracts  held. 
Therefore,  the  exchanges  have  proposed 
proportionate  Increases  which  maintain 
approximate  parity  in  dollar  amounts. 
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Conimission  notes  that  the  increases 
will  raise  positions  significantly  in  only 
the  mid-term  and  far-term  series. 

1  he  CBOE  and  Amex  proposals 
rt-flw;!  a  conservative  and  studied 
expansion  of  position  limits  for  broad- 
l)<ts(;d  slock  index  options.  The 
Commission  believes  that  the  proposed 
increases  will  enable  market-makers  on 
the  floor  of  these  exchanges  to  provide 
more  liquidity  in  mid-term  and  far-term 
series  and  will  lietter  accommodate  the 
hedging  needs  of  institutional  investors 
The  Commission  anticipates  that, 
because  the  proposed  increases 
primarily  relate  only  to  non  expiring 
contract  months,  they  will  not  aggravate 
slock  market  volatility.'" 

Since  the  introduction  of  index-related 
derivative  products,  their  use  by 
institutions  as  hedging  vehicles  has 
increased  substantially.  Index  product.s 
allow  institutions  to  hedge  the  risks 
•issociated  with  holding  diversified 
equity  portfolios.  Currently,  some 
institutions  utilize  a  variety  of  index 
optiim  products  and  strategies,  such  as 
the  purchase  of  protective  index  puts  to 
hedge  diversified  equity  portfolio 
(market)  risk."  Institutions,  however, 
•ire  generally  constrained  in  their  ability 
to  hedge  large  portfolios  with  index 
options  by  current  position  limits.  As  a 
result,  many  utilize  financially 
equivalent  index  futures  products  to  the 
competitive  disadvantage  of  the  options 
exchanges.'*  increases  in  position  limits 


'•  n<e  sl(>cii  mHrkfl  had  e\p<>rM>nced  »h<Kl  li-mi 
vitlHtilily  rrlaltti  to  tlie  unwinding  of  (locik  index 
xrbilrHle  posiliuns  a)  qiiarleriy  expirulioni  when 
imIeK  opiums,  faturns  xml  individuHl  upli<m«  expirt- 
simuliinleotmly  (Mvrnllrd  "tripte-witchinff" 
t'KpirHliuni)  and  n\iu>  rtl  scimr  iniinlhly  iixpiruliiiiik 
of  lnd<:<i  optionR  Hnd  fuliires. 

In  dddiliufl,  Ihe  sUick  noHrkel  hus  experienced 
iii<:rnaiied  volatility  on  certain  nonexpirnlioa  duys 
Vitr  exHinple.  on  SeptemlxM'  11  and  12.  11*6.  tt>r  IViw 
Jones  Industrial  Averajje  ("Oow")  dropped  120.7B 
poinU.  Similflrty.  on  [nnuary  23.  1MB7.  the  Dow 
i»()fn«»n<s'd  an  intra-day  move  of  115  points.  The 
(  iHnmission's  study  of  Iradinjt  on  September  1 1  and 
I  :  imlicaled  thai  Ihe  majority  of  index  arbitraRe 
[insiiiims  used  the  near  term  index  product  Sen. 

1  he  Role  of  Index  Related  Tmdinx  in  Ihe  Marttet 
DeiHine  of  Septemlier  11  and  12.  19«B"  Division  of 
Mariet  Ri.-yulHllon.  |Mar<:h  19«7) 

Of  roume.  Ihe  larRer  positions  in  Ihe  out  months 
nhould  result,  as  a  practical  matter  In  some 
incremenliil  increase  in  the  size  of  positions 
.iclually  held  in  the  expiring;  month.  The  CBOI\  has 
rcpre»e»»»ed.  however,  that  it  doe*  not  expect  the 
size  of  Ihe  increase  lo  be  si)(nificant.  Sty-  letter  fr»>m 
Krvdenck  M.  KreiRcr.  Associate  General  Counsel. 
CIW^K  to  Brandon  Becker.  Associate  nire<-.toT. 
Division  of  Market  ReKiilalion.  dated  Marcl)  tS, 

l<»B7 

' '  A  proVctive  put  siralejty  entails  purchasing 
index  puis  as  a  tiedge  af(sinst  a  diversified  lonfi 
cqaity  p«>sition.  In  a  declining  marVet.  the  risk  of 
losHes  In  IIhi  equities  may  be  offset  by  purchasing 
piM  options  which  incTease  in  cash  vattie  a*  the 
owerrtH  market  declines, 

' '  l.argHiy  liecAtnM'  of  luidging  exemptions  in  Ihe 
fiili.rcH  m<»rki'ts.  in«lil«Hons  are  atile  lo  ofTxnl  much 


such  as  those  proposed  by  the 
exchanges  provide  institutions  with  a 
broader  range  of  choice  in  their  use  of 
index  products,  and  will  place  index 
options  on  a  more  equal  position  with 
index  futures  products. 

Increases  in  position  limits  also  will 
benefit  market-makers  who,  in 
attempting  to  accommodate  large 
customer  and  institutional  orders,  are 
consistently  at  or  near  existing  limits. 
The  CBOF.  notes  that  in  some  instances 
it  has  been  necessary  to  grant  OKX 
market-makers  exemplion.s  from 
existing  position  limits.  Increased  limits 
will  allow  OEX  market  niiikers  to 
provide  greater  depth  and  liquidity  to 
public  and  institutional  customers, 
especially  in  the  mid-term  and-far  term 
series. 

Finally,  the  proposed  increases  would 
raise  position  limits  only  moderately. 
The  Commis.sion  believes  that  the 
increase  to  25,00(1  {17,000  for  the  Amexs 
XMI  option)  is  a  responsible  approach 
that  will  encourage  institutions  to  use 
index  option  products  but  will  not  result 
in  an  excessive  increase  in  tiie  number 
of  positions  held  by  any  investor.  The 
exchanges  will  be  able  to  monitor  the 
effects  of  these  increases  before 
considering  further  expansions. 

III.  Conclusion 

For  the  above  reasons,  the 
Commission  finds  that  the  proposed  rule 
changes  are  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
national  securities  exchanges,  and,  in 
particular,  the  requirements  of  section  6 
and  the  rules  and  regulations 
thereunder. 

The  exchanges  have  requested  Ih.tt 
Files  Nos.  SR-Amex-87-16  and  SR- 
CDOF,-a7-26  (retaining  exercise  limits  at 
current  levels)  be  given  accelerated 
effectiveness  pursuant  to  section 
19(b)(2)  of  the  Act  because  the  proposals 
merely  clarify  that  exercise  limits  will 
remain  at  current  levels. 

The  Commission  finds  good  cause  for 
approving  SR-.Amex-a7-16  and  SR- 
CBOF^7-:ai  prior  to  the  thirtieth  day 
after  the  date  of  publication  of  notice  of 
filing  thereof  because  the  prtjposals  do 
not  change  current  exercise  limits,  but 
clarify  for  investors  that  exercise  limits 
will  not  exceed  the  number  of  contracts 
that  may  be  held  in  the  near-term  month 
thereby  decreasing  the  likelihood  of 
investor  confusion  and  helping  in  the 


liirger  equity  positiiuut  there  thun  they  ciirrt^nlly 
might  using  index  options.  There  an.  however,  a 
variety  f>(  reasons  unrelated  tu  position  limils  Ihal 
may  arxouni  fur  institutions  utilizing  index  futures 
products  as  h<-<lglng  vi-hicles  moir  extensively  tkun 
they  ii^r  index  af>ti<»nii 


maintenance  of  fair  and  orderly 
markets. 

//  is  therefoiT  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.  that  the 
proposed  rule  changes  are  approved. 

For  the  Cumniission.  by  Ihe  Division  of 
Market  ReKutaliun.  pursuant  to  deiegaled 
CUlhohly 

Diilcd  luiK.'S.  1987. 
Shiriey  E.  Mollis. 
Asaistiint  Sacn'tory. 

|KK  Dot.  87-11556  Filed  &-12-87;  8:45  ain| 
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|Rel«as«  No  IC-1S787;  812-64111 

Allied  Capital  Corporation  et  al., 
Application  for  Exemption 

liinc  9   1H«7. 

agency:  Securities  and  Fxchange 
Contnii.ssion  ("SEC") 
ACTION:  Notice  of  application  for  an 
exemption  and  an  order  permitting  joint 
transat.tions  under  the  Investment 
Company  Act  of  1940  (the  "1940  Act"). 

APPUCANT(S):  Allied  Capital 
Corporation.  Allied  Advisory  Inc.,  Allied 
Management  Partners,  Allied 
Technology  Partnership.  Allied 
Investment  Corporation.  Allied 
F'inancial  Corporation.  Allied  Venture 
PaMnership.  George  C.  Williams,  David 
Gladstone.  Jonathan  J.  Lcdecky,  and 
Brooks  ti.  Browne. 

RELEVANT  1.940  ACT  SECTKMS: 

Kxcaiplion  requested  under  sections  6(c) 
and  17(b)  from  scctitms  12(d)(1)  and 
17(a),  an  pursuant  to  sections  6(c)  and 
17(d)  and  Rule  17d-l  for  an  order 

p«>rnulling  joint  transactions. 

SUMMARY  Of  appucation:  Applicants 
seek  an  order  to  the  extent  necessary  to 
organize  and  operate  Allied  Technology 
Partnership  and  to  permit  certain  co- 
investments  by  the  Applicants. 

FIUNG  date.  The  application  was  filed 
on  (une  17,  1986,  and  amended  on  March 

11.  and  Iiine  1.  1987. 

HEARING  OR  NOTIFICATION  Of  HEARING. 

If  no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  lo  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5;.30  p.m.,  on 
June  29, 1987.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest,  the  reason  for  the  request,  and 
the  issues  you  contest.  Serve  the 
Applicant  with  the  request,  either 
personally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  the  SEC.  along  with 
proof  of  service  by  affidavit,  or.  for 
lawyers,  by  certificate.  Request 


notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC. 
ADDRESS:  Secretary,  SEC.  450  5th  Street, 
NW..  Washington.  DC  20549. 
Applicants,  c/o  Allied  Capital 
Corporation.  1666  K  Street.  NW., 
WashinKlon,  UC  2t)006. 
FOR  FURTHER  INFORMATION  CONTACT: 
Staff  Attorney  Richard  Pf'ordte  at  (202) 
272-2811  or  Special  Counsel  Karen  L. 
Skidmore  at  (202)  272-.1023.  Office  of 
InvpstnienI  Company  Revi'ln'ion. 
SUPPLEMENTARY  INFORMATION: 
Following  is  a  summary  of  the 
application;  the  compiple  application  is 
available  for  a  fee  from  either  the  SEC's 
Pubic  Reference  Branch  in  person  or  the 
SEC's  commercial  copier.  (800)  231-3782 
(in  Maryland  (301)  258-4300). 

Applicants"  Representations 

1.  Allied  Capital  Corporation 
("Allied")  is  a  closed-end.  internally 
managed  investment  company 
registered  under  the  1940  Act.  Allied 
Advisory,  Inc  ("Advisory"),  a  District  of 
Columbia  corporation,  is  a  wholly- 
owned  subsidiary   if  Allied.  Allied 
Management  Partners  ("Management") 
is  a  District  of  Columbia  limited 
partnership  of  which  Advisory  is  the 
ger>eral  partner.  Allied  Technology 
Partnership  ("1  echnology")  and  Allied 
Venture  Partnership  ("Venture")  are 
District  of  Columbia  limited 
partnerships  of  which  management  is 
the  general  partner  George  C.  Williams, 
("Williams"),  David  Gladstone 
("Gladstone"),  jonathi-n  |.  Ledecky 

( "Ledecky '),  and  Brooks  H.  Browne 
("Browne")  ("Individual  Applications") 
are  officers  of  Allied. 

2.  Allied  is  a  holding  company  with 
over  95%  of  its  assets  consisting  of  all  of 
the  outstanding  capital  stock  of  four 
subsidiaries,  each  of  which  is  registered 
under  the  1940  Act  as  a  closed-end 
management  investment  company,  and 
two  of  which.  Allied  Investment 
Corporation  and  Allied  Financial 
Corporation  (the  "SBIC  Subsidiaries') 
are  licensed  by  Ihe  Small  Business 
Administration  as  small  business 
investment  companies  and  are  engaged 
in  venture  capital  investment.  Allied 
and  the  SBIC  subsidiaries  are  sometimes 
referred  to  below  together  as  "Allied  "  or 
"Allied  Capital  " 

3.  The  only  substantial  asset  of 
Advisory  is  a  $198,700  investment  in  the 
general  partner  interest  of  Management, 
which  functions  as  the  general  partner 
of  Allied  Venture  Partnership 
("Venture  ").  a  District  of  Columbij 
limited  partnership.  Venture's  limited 
partners  are  21  institutional  and  other 
accredited  investors  who  made  a  capital 
contribution  aggregating  $39,340,000  to 


Venture  including,  to  the  extent  of  a 
capital  commitment  of  Si .090.00a  a 
general  partnership  the  partners  of 
which  are  certain  directors  and  officers, 
including  the  Individual  Applicants,  of 
Allied.  The  limited  partners  of 
Management  will  be  Williams, 
Gladstone  and  Ledecky,  who  are 
respectively  the  Chairman,  the  President 
and  a  Senior  Vice  President  of  Allied, 
the  SBIC  Subsidiaries  and  Advisory,  and 
who  have  invested  an  aggregate  of 
$198,700  as  limited  partners  oi 
''  Management. 

4.  Venture  was  organized  and 
commenced  operations  pursuant  to  an 
order  of  the  Commission  on  September 
17.  1985  (IC  Rel.  No.  14725). 
Management,  as  Ventures  general 
partner,  paid  in  its  entire  $397,400 
committed  capital  contribution  upon  the 
formation  of  Venture,  and  Venture's 
limited  partners  at  that  time  paid  one- 
third  of  their  committed  capital 
contributions.  Another  one-third  of  the 
committed  capital  contributions  was 
paid  on  May  6, 1987.  The  limited 
partnershp  agreement  of  Venture 
provides  that  (i)  its  policy  is  to  invest  at 
least  80%  of  its  assets  in  securities  in 
which  Allied  (including  the  SBIC 
Subsidiaries)  is  also  investing:  (ii) 
Allied's  Board  of  Directors  will 
determine  in  the  first  instance  the  extent 
to  which  Allied  and  Venture  combined 
will  participate  in  any  investment 
opportunity  originated  by  Advisory  and 
the  extent  to  which  participation  therein 
will  be  offered  to  others,  or  the  extent  to 
which  Allied  and  Venture  combined  will 
participate  in  investment  opportunities 
originated  by  others  in  which  Allied  is 
invited  to  participate;  (iii)  in  principle 
(subject  to  certain  defined  exceptions), 
equity  investments  will  be  allocated 
one-half  to  Venture  and  one-half  to 
Allied;  and  (iv)  until  all  Venture's 
limited  partners'  capital  contributions 
have  been  paid  in  and  Venture  is  fully 
invested,  Allied  may  not,  without  the 
consent  of  Venture's  limited  partners 
owning  at  least  60%  of  the  limited 
partner  interests  in  Venture,  organize  or 
participate  in  any  other  similar  entity. 
Because  Venture's  limited  partners' 
capital  contributions  have  not  all  been 
paid  and  Venture  is  not  fully  invested, 
the  consent  of  Venture's  limited  partners 
is  necessary  to  permit  Allied  to  co- 
invest  with  Technology  as  set  forth 
below.  Allied  states  that  such  consent 
has  been  obtained,  provided  that  the 
Allied-Venture  co-investment  rules 
remain  unchanged,  such  that 
Technology  is  permitted  to  participate  in 
investment  opportunities  originated  by 
or  referred  to  Allied  only  to  the  extent 
that  Allied's  Board  of  Directors  makes 
them  otherwise  available  for 


syndication.  Allied's  Board  may  make 
opportunities  available  for  sjmdicatior 
only  to  the  extent  that  there  has  been 
allocated  to  both  Allied  and  Venture 
such  amounts  as  the  Board  considered 
prudent  to  allocate  to  them. 

5.  The  Trustees  ("Trustees")  of  The 
Sheet  Metal  Workers  National  Pension 
Fund  ("Pension  Fund"),  a  labor  union 
pension  fund,  commissioned  a  study  by 
the  Mitre  Corporation  to  identify  fields 
in  which,  consistent  with  investment 
return  considerations.  Pension  Fund 
assets  could  be  invested  in  companies 
that  develop  technologies  which  support 
or  potentially  could  support  or  create 
employment  opportunities  for  sheet 
metal  workers  ("Mitre  Report").  In 
response  to  the  Mitre  Report,  the 
Trustees  approached  Potomac  Asset 
Management,  Inc.  ("PAM",  a  registered 
investment  adviser,  to  devleop  a 
program  to  implement  the  Mitre  Report's 
recomntendations.  Through  PAM.  one  of 
the  Principals  of  which  is  Mr.  Robert  E. 
Long  ("Long"),  a  member  of  Allied's 
Board  of  Directors,  the  Trustees  also 
entered  info  discussions  with  Allied.  On 
October  31.  1985.  the  Trustees,  pursuant 
to  an  investment  managment  agreement, 
placed  the  sum  of  $10,000,000  under 
PAM's  management.  PAM  divided  the 
managed  assets  into  two  subaccounts: 
Subaccount  A  was  to  be  managed  by 
PAM  directly  and  to  be  invested 
generally  in  marketable  securities: 
Subaccount  B  was  to  be  committed  over 
a  period  of  three  years  towards  the 
purchase  of  limited  partnership  interests 
in  a  venture  capital  limited  partnership 
having  certain  specified  characteristics 
and  the  general  partner  of  which  would 
be  a  venture  capital  entity  approved  by 
the  Trustees.  Allied,  or  any  of  its 
subsidiaries  with  which  Williams  and 
Gladstone  were  associated  in  a 
managerial  capacity,  were  approved  by 
the  Trustees.  Accordingly,  PAM 
requested  Allied  to  participate  in 
implementation  of  the  Subaccount  B 
investment. 

6.  Applicants  and  PAM  organized 
Technology  with  Management,  as  the 
general  partner,  contributing  1%  of 
Technology's  capital.  PAM,  as 
investment  manager  for  The  Pension 
Fund  and  a  limited  partner  of 
Technology,  will  contribute  to 
Technology,  over  a  three  year  period, 
initially  $5,000,000.  After  the  initial 
$5,000,000  is  fully  invested,  the  Trustees 
may,  subject  to  the  consent  of  Allied, 
invest  up  to  two  additional  $5,000,000 
sums  in  Technology;  there  is  no 
commitment  on  the  part  of  the  Trustees 
or  Allied  for  further  investment.  The 
limited  partnership  agreement  of 
Technology  permits  transfer  of  the 
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limited  partnership  interest  under 
certain  circumstances,  but  only  with  the 
consent  of  the  general  partner.  Allied 
will  not  permit  Management  to  give  such 
consent  without  an  order  by  the 
Commission. 

7.  The  general  partner  of  Management. 
Advisory,  participates  50%  in  the  capital 
gains  and  losses  of  Management.  The 
other  50%  participation  in  Management 
is  represented  by  limited  partner 
interests  made  available  to  Williams. 
Gladstone  and  Ledecky.  Allied  officers 
who  are  primarily  responsible  for 
Allied's  venture  capital  operations.  For 
the  purpose  of  Mangement's 
participation  as  general  partner  in 
Technology.  Management's  limited 
partner  interests  will  be  restructured  so 
that  the  limited  partner  interests  held  by 
Williams.  Gladstone  and  Ledecky  will 
be  designated  as  "Series  A  limited 
partner  interests, "  which  will  continue 
to  share  in  the  income  and  profits  that 
Management  derives  from  its  central 
partner  interest  in  Venture.  "Series  B 
limited  partner  interests"  will 
participate  in  the  aggregate  in  50%  of  the 
capitii!  invested  by  Management  in.  and 
of  the  income,  profits  and  losses  derived 
by  Management  from.  Technology.  Of 
that  50%  interest.  30%  will  be  allocated 
to  Williams.  30%  to  Gladstone.  30%  to 
Ledecky  and  Itft  to  Browne,  a  Senior 
Vice  President  of  Allied. 

Applicants  state  that  the  structure  of 
Management  and  its  participation  as  the 
general  partner  m  Technology  has  been 
arranged  so  that  any  potential  conflict  of 
interest  that  might  arise  out  of  the 
different  proportions  in  which  the 
Individual  Applicants  will  participate  in 
the  Series  A  and  Series  B  limited  partner 
interests  has  been  resolved  in  favor 
Allied  Capital  and  Venture.  Allied 
Capital  and  Venture  will  have  absolute 
priority  of  access  to  the  investment 
opportunities  of  the  co-investment 
program  and,  Williams  and  Gladstone, 
who  will  have  an  influence  on  the 
allocation  opportunities,  will  have  a 
much  greater  personal  financial  interest 
in  the  profits  of  Venture  rather  than 
Technology. 

8.  Advisory  will  also  act  as 
Technology's  investment  adviser  and.  as 
such,  will  be  paid,  quarterly,  an 
advisory  fee  at  the  rate  of  2.5%  per 
annum  of  the  aggregate  capital 
contributed  to  Technology  by  its  limited 
partner.  PAM.  Allied  will  invest  $25,255 
(50%  of  1%  pof  $5,050,510)  of  additional 
capital  into  Advisory  (plus  possibly  two 
additional  investments  of  $25,255  each, 
if  the  parlies  agree  to  additional 
investments  by  PAM)  in  order  that 
Advisory  may  make  its  capital 
contribution  to  Management,  and  in 


turn.  Management  may  make  its  capital 
contribution  to  Technology. 

9.  The  Techology  partnership 
agreement  provides  that  all  net 
investment  income  will  be  allocated  and 
distributed  to  the  partners  at  least 
annually  and  in  accordance  with  their 
capital  contributions  actually  paid  in 
(99%  to  the  limited  partners  and  1%  to 
the  general  partner  once  Technology  is 
fully  capitalized):  cash  proceeds  from 
the  disposition  of  investments  will  be 
distributed  in  accordance  with  an  order 
of  priority  that  will  permit  the  limited 
partner  to  recover  its  investment  before 
any  distribution  of  proceeds  from  the 
disposition  of  investments  will  be  made 
to  the  general  partner.  Thereafter, 
disposition  proceeds  will  be  distributed 
80%  to  the  limited  partner  and  20%  to  the 
general  partner.  Net  gains  from  the 
disposition  of  investments  in  any  year 
will  be  allocated  to  the  accounts  of  the 
partners  pro  rata  to  their  capital 
contributions  to  the  extent  that  the 
capital  account  of  any  partner  is.  or  as  a 
result  of  that  year's  distributions  would 
become,  negative,  and  thereafter  in  the 
same  proportions  as  are  made  in  that 
year's  distributions.  Any  net  realized 
losses  will  be  allocated  to  the  accounts 
of  the  partners  pro  rata  to  their  capital 
contributions  tu  the  extent  that  the 
capital  account  of  any  partner  is.  after 
giving  effect  to  that  year's  distributions, 
positive,  and  thereafter  to  the  general 
partner.  Technology  will  have  one  or 
two  advisers,  one  of  whom  will  be  an 
executive  of  PAM  (other  than  Long)  and 
the  other  may  be  a  representative  of  the 
Trustees.  The  functions  of  the  advisers 
will  include  the  investments  made  and 
disposed  of  by  Technology. 

10.  Technology's  investments  will  be 
similar  to  the  investments  made  by 
Allied  (including  its  SBIC  Subsidiaries) 
and  Venture.  Applicants  contemplate 
that  Technology  will  in  all  cases  co- 
participate  in  investments  with  Allied  or 
Venture,  and  in  most  cases  with  both. 
The  Board  of  Directors  of  Allied,  which 
is  identical  in  composition  to  the  board 
of  directors  of  Advisory,  will  have 
substantial  discretion  in  the  allocation 
of  investment  opportunities  between 
Allied  and  Venture  on  the  one  hand,  and 
Technology  on  the  other,  subject  to  the 
rules  below. 

11.  Applicants  will  allocate 
investments  between  Allied  and 
Venture  and  Technology  in  accordance 
with  the  following  rules: 

(i)  The  Board  of  Directors  will 
determine  in  the  first  instance  the  extent 
to  which  Allied  and  Venture  combined 
will  participate  in  any  investment 
opportunity  originated  by  Advisory  and 
the  extent  to  which  participations 


therein  will  be  offered  to  others,  or  the 
extent  to  which  Allied  and  Venture 
combined  will  participate  in  investment 
opportunities  originated  by  others  (who 
may  include  certain  limited  partners  of 
Venture  to  the  extent  and  under  the 
circumstances  permitted  by  an  order  of 
the  Commission  dated  March  25. 1986 
(IC  Rel.  No.  15013)  ("1986  Order"),  in 
which  Allied  is  invited  to  participate.  If 
a  determination  is  made  to  offer 
participations  to  others  (who  may 
include  certain  limited  partners  of 
Venture  pursuant  to  the  1985  Order),  or 
that  Allied  and  Venture  combined  will 
participate  in  an  investment  opportunity 
to  an  extent  less  than  the  entire  amount 
as  to  which  they  are  invited  to 
participate,  then,  if  the  investment 
opportunity  has  the  characteristics  that 
would  make  it  suitable  for  investment 
by  Technology,  a  participation  in  such 
opportunity  may  be  allocated  to 
Technology: 

(ii)  Technology  will  not  participate  in 
any  investment  to  an  extent  greater  than 
what  the  general  partner  then  considers 
to  be  a  prudent  limit  for  Technology's 
exposure  in  a  single  risk,  and  in  no 
event  more  than  10%  of  the  limited 
partner's  capital  contribution  or  of  the 
aggregate  value  of  Technology's  assets, 
whichever  is  greater; 

(iii)  Investments  will  not  be  allocated 
to  Technology  after  Technology  has 
become  fully  invested: 

(iv)  Technology  will  not  participate  in 
an  investment  m  an  entity  in  which 
Allied  or  Venture,  but  not  Technology, 
has  previously  invested  without  the 
approval  of  Technology's  advisers; 

(v)  Technology's  participation, 
including  timing  and  price,  shall  be 
identical  to  the  basis  of  participation  of 
Allied  and  Venture.  For  this  purpose,  the 
payment  of  any  reasonable  fee  to 
Advisory  by  any  participant  in  the 
transaction  other  than  Technology. 
Venture.  Allied  or  any  subsidiary  of 
Allied,  will  not  be  considered  as 
differentiating  the  basis  of  Technology's 
participation  from  that  of  Allied: 

(vi)  Allied  and  Venture,  on  the  one 
hand,  and  Technology,  on  the  other,  will 
exercise  any  warrants,  conversion 
privilege,  or  other  rights  to  acquire 
equity  securities  of  an  issuer,  or  affiliate 
of  an  issuer,  which  were  acquired  by 
both  Allied  or  Venture,  on  the  one  hand, 
and  Technology,  on  the  other,  in  a 
transaction  in  which  they  both 
participated,  only  at  the  same  time  and 
in  amounts  proportional  to  their 
respective  holdings  of  such  rights; 

(vii)  Allied  or  Venture,  on  the  one 
hand,  and  Technology,  on  the  other,  will 
sell,  exchange,  or  otherwise  dispose  of 
an  interest  in  any  security  of  a  class 


held  by  both,  as  a  result  of  a  transaction 
in  which  they  both  participated,  only  at 
the  same  time  and  for  the  same  unit 
consideration  and  in  amounts 
proportionate  to  their  respective 
holdings  of  such  securities,  unless  at  the 
time  of  tale  there  exists  a  public  trading 
market  in  the  securities  of  such  class 
and  the  sale  by  Allied,  Venture  or 
Technology,  as  the  case  may  be,  is  made 
in  such  market. 

Applicants  represent  that  any 
decision  to  allocate  an  investment 
opportunity  to  Technology,  to  the  extent 
as  permitted  by  the  foregoing  rules,  will 
be  made  by  a  majority  of  Allied's  Board 
of  Directors,  including  a  majority  of 
Directors  who  have  no  personal  interest 
in  Technology.  Any  decision  to  make 
any  disposition  of  any  security  held  by 
Allied,  Venture  and  Technology,  to  the 
extent  permitted  by  the  foregoing  rules, 
will  be  made  by  a  majority  of  the  Board 
of  Allied,  including  a  majority  of 
Directors  who  have  no  Personal  interest 
in  Venture  or  Technology. 

12.  The  Board  of  Directors  will,  inter 
alia,  record  in  its  minutes  and  will 
preserve  in  its  records,  for  such  period 
as  records  are  required  to  be  maintained 
under  section  31(a)  of  the  1940  Act.  the 
basis  on  which  it  makes  any  decision  to 
allocate  any  investment  opportunity 
between  Allied  and  Venture,  on  the  one 
hand,  and  Technology,  on  the  other,  or 
to  make  any  disposition  of  any  security 
held  by  both. 

Applicants'  Legal  Conclusions 

1.  Management  and  Technology  may 
be  considered  to  be  investment 
companies  for  purposes  of  section 
12(d)(1)  of  the  1940  Act;  therefore,  the 
acquisition  by  Advisory  of  its  general 
partnership  interest  in  Management  and 
by  Management  of  its  general 
partnership  interest  in  Technology  may 
violate  section  12(d)(1)  of  the  1940  Act. 
Accordingly.  Applicants  seek  an 
exemption  from  section  12(d)(1), 
pursuant  to  section  6(c)  of  the  1940  Act. 
to  permit  Allied  to  invest  S25.255  (and 
possibly  two  additional  investments  of 
$25,255  each)  in  the  common  shares  of 
Advisory,  for  Advisory  to  invest  such 
amount  in  the  general  oarlnership 
interest  of  Management,  and  for 
Management  to  invest  $50,510  (and 
possibly  two  additional  investments  of 
$50,510  each)  in  the  general  partnership 
interest  of  Technology.  ^ 

2.  Applicants  also  request  exemption 
from  the  provisions  of  section  17(a), 
pursuant  to  section  17(b)  of  the  1940  Act, 
to  permit  Allied  to  invest  in  Advisory, 
and  pursuant  to  section  17(d)  of  the  1940 
Act  and  Rule  17d-l  thereunder,  for  an 
order  to  permit  certain  joint 
transactions,  including  the  advisory 


agreement  between  Advisory  and 
Tehcnology.  the  investments  by  the 
Individual  Applicants  in  Management, 
PAM's  investment  in  a  fiduciary 
capacity  as  limited  partner  in 
Technology,  and  the  co-investments  by 
Allied  and  Venture  with  Technology. 

3.  Under  the  terms  and  conditions 
proposed.  Applicants  believe  it  is 
appropriate  to  grant  the  requested  order 
to  permit  the  funding  and  operation  of 
Technology'  as  described  in  the 
application.  Granting  the  requested 
exemptions  will  benefit  shareholders 
because,  in  light  of  the  profit  potential 
for  Allied  compared  with  the  small  and 
limited  risk  to  which  it  will  be  exposed. 
Applicants'  proposal,  including  the 
advisory  fee  payable  to  Advisory  and 
the  profit  allocation  to  Management, 
will  be  highly  advantageous  to  those 
shareholders.  Allied's  risk  of  loss  will  be 
limited  to  its  capital  contribution  of 
$25,055  out  of  Allied's  consolidated 
assets  of  approximately  $75,407,000. 
Allied's  counsel  has  prepared  for  Allied 
an  analysis  of  the  liability  exposure  of 
Allied  as  a  result  of  its  transactions  with 
Technology.  ¥ov  further  discus.sion 
concerning  this  analysis,  see  the 
application.  Management  will  share  in 
certain  profits  of  Technology 
disproportionately  to  its  capital 
contribution,  and  Advisory  will  receive 
50  percent  of  such  profits.  In  summary, 
Allied's  return  on  its  small  investment 
could  be  very  substantial. 

4.  Applicants  believe  that  permitting 
the  Individual  Applicants  to  purchase  a 
50  percent  limited  partnership  interest  in 
Management,  on  a  basis  exactly  equal  in 
monetary  terms  to  the  investment  made 
by  Advisory,  and  thus  to  share  to  the 
extent  of  10  percent  in  the  realized 
capital  gains  of  Technology,  is 
consistent  with  the  policy  and  purposes 
of  the  1940  Act.  Any  potential  conflict  of 
interest  that  might  conceivably  arise  out 
of  the  different  proportions  in  which  the 
Individual  Applicants  will  participate  in 
the  profits  of  Venture  and  those  of 
Technology  will  be  resolved  in  favor  of 
Allied  and  Venture.  With  respect  to  the 
participation  by  allied.  Applicants 
assert  that  the  co-investment  program 
between  Allied.  Venture  and 
Technology  on  the  one  hand,  ar»d  the 
participation  by  the  Individual 
Applicants  on  the  other,  is  consistent 
with  the  provisions,  policies,  and 
purposes  of  the  1940  Act.  and  that  the 
extent  of  Allied's  participation  in  the  co- 
investment  program  is  not  on  a  basis 
different  from  or  less  advantageous  than 
that  of  the  other  participants. 

Applicants'  Conditions 

Applicants  agree  that  representation 
number  11  of  this  notice  regarding  the 


participation  by  Allied.  Venture  and 
Technology  may  be  made  an  express 
condition  to  the  requested  order. 

For  the  Commission,  by  the  Division  of 
Investmertt  Management,  pursuant  to 
delegated  authority. 
lonathan  G.  Katz, 
Secretary. 
(FR  Doc.  87-13602  Filed  6-12-87;  8:45  am| 

WLLING  CODE  M10-01-M 


(Release  No.  IC-15786;  812-65S4) 

Bear  Stearns  Secure<l  Investors  Inc; 

Apphcation 

June  9.  1987. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC"). 
ACTION:  Notice  of  application  for 
amendment  to  existing  order  under  the 
Investment  Company  Act  of  1940  ( "the 
1940  Act"). 

Applicant:  Bear  Steams  Secured 
Investors  Inc..  on  behalf  of  itself  and  all 
owner  trusts  (each,  a  'Trust'*]  it  may 
establish  in  the  future  (Applicant  and 
the  Trusts  are  referred  to  collectivley  as 
the  "Issuers "). 

Relevant  1940  Act  Sections: 
Exemption  requested  pursuant  to 
section  6(c)  from  all  provisions  of  the 
Act. 

Summary  of  Application:  Applicant 
filed  an  application  on  December  8, 
1986,  and  amendments  on  February  6 
and  March  2. 1987  ( "Original 
Application"),  for  an  order  conditionally 
exemptiing  the  Issuers  from  all 
provisions  of  the  1940  Act  to  permit 
them  to  issue  and  sell  one  or  more  series 
of  fixed  rate  bonds  collateralized  by 
Mortgage  Collateral  (as  defined  below) 
On  April  13, 1987,  the  SEC  issued  an 
order  granting  the  requested  relief, 
subject  to  certain  conditions 
(Investment  Co.  Act  Release  No.  15078) 
("Existing  Order").  Applicant  has  further 
amended  the  Original  AppHcation  to 
permit  the  Issuers  to  issue  series  of 
bonds  containing  one  or  more  classes  of 
variable  or  floating  interest  rate  bonds 
("Floating  Rate  Bonds'). 

Filing  Date:  The  Original  Application 
was  filed  on  December  8, 1986,  and 
amended  on  February  6,  March  2,  and 
March  18, 1987.  Thereafter,  Applicant 
filed  Amendment  No.  4  to  the  Original 
Application  on  April  30, 1987.  The 
Applicant  aiso  submitted  a  letter  dated 
June  2. 1987. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
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hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5:30  p.m..  on 
July  1, 1987.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest,  the  reason  for  the  request,  and 
the  issues  you  contest.  Serve  the 
Applicant  with  the  request,  either 
personally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  the  SEC,  along  with 
proof  of  service  by  affidavit,  or,  for 
lawyers,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC. 
addresses:  Secretary,  SEC.  450  5lh 
.Street  NW.,  Washington  DC  20549.  Bear 
Stearns  Secured  Investors  Inc.,  1601  Elm 
Street.  Dallns,  Texns  752(11. 

FOR  FURTHER  INFORMATION  CONTACT: 

Denis  R.  Molleur,  Staff  Attorney  (202) 
272-2363  or  Brion  R.  Thompson,  Special 
Counsel  (202)  272-3016  (Division  of 

Investment  Manasoment). 

SUPPLEMENTARY  INFORMATION: 

Following  is  a  summary  of  the 
application;  the  complete  application  is 
available  for  a  fee  from  either  the  SEC  s 
Public  Reference  Branch  in  person  or  the 
SEC's  commercial  copier  which  may  be 
contacted  at  (800)  231-3282  (in  Maryland 
(301)258^300). 

Applicant's  Representations 

1,  Applicant  is  a  direct,  wholly-owned, 
finance  subsidiary  of  The  Bear  Steams 
Companies  Inc.,  which  in  turn  is  the 
parent  of  Bear,  Stearns  &  Co.  Inc.  Under 
the  Existing  Order,  Applicant,  a 
Delaware  corporation,  engages  in  asset- 
backed  financing,  including  issuing  and 
selling,  or  establishing  separate  trusts  to 
issue  and  sell,  series  of  fixed  rate  bonds, 
and  purchasing  owning  and  selling  to 
such  trusts  Mortgage  Certificates  and 
other  collateral  (collectively,  "Mortgage 
Collateral")  and  pledging  such  Mortgage 
Collateral  to  a  Trustee  as  security  for 
each  series  of  fixed  rate  Bonds.' 


'  Each  series  of  fixed  or  Floalln);  RhIc  Bond*  will 
he  lepariilely  secured  by  collalerHJ  consisting; 
primurily  nf  morlKage  pussllirough  certificates 
which  are  fully  f(udrHnlp«d  as  to  principal  and 
interest  by  the  Government  National  Murtf{ag« 
Association  |"GNMA  Certificates"!.  MurtKHf<e 
Participation  Certificates  issued  and  guaranteed  by 
the  Federal  Hume  Loan  Mortguft^  Corporation 
("FIILMC  Certificates"),  and/or  Guaranlt><'d 
MortKage  Pass-Through  Certificates  issued  and 
guaranteed  by  the  Federal  National  Mortgage 
Association  ( "KNMA  Certificates  '):  (GNMA 
Certificates.  FMIMC  Certificates  and  PNMA 
Certificates  collectively  are  referred  to  as 
"Mortgage  Certificates ').  Mortgage  Certificates 
pledged  to  secure  a  series  of  Bonds  may  or  may  not 
be  "partial  pool"  Mortgage  Certificates.  Applicant 
anticipates  the  Mortgage  Certificates  securing  each 
series  of  Bonds  will  be  acquired  by  the  Issuer 
thereof  using  the  net  proceeds  of  the  sale  of  such 
Bonds  In  addition  to  the  Mortgage  Certificates 
directly  securing  such  Bonds,  a  series  will  have 
additional  collateral  which  will  include  a  collection 
account,  debt  service  fund,  or  other  reserve  funds  as 


Applicant  will  not  engage  in  any 
business  or  investment  activities 
unrelated  to  such  purpose.  Applicant 
now  proposes  to  issue  Floating  Rate 
Bonds,  subject  to  the  conditions 
contained  in  the  Existing  Order  and 
certain  additional  terms  and  cotiditions 
as  described  below. 

2.  Issuers  that  are  Trusts  will  be 
created  pursuant  to  a  Trust  Agreement 
between  Applicant,  acting  as  depositor, 
and  a  bank,  trust  company  or  other 
fiduciary,  acting  as  owner  trustee  (the 
"Owner  Trustee").  Applicant 
contemplates  that  the  Owner  Trustee 
will  enter  into  a  Management 
Agreement  with  respect  to  each  Trust 
whereby  Bear,  Stearns  &  Co.  Inc., 
another  affiliate  of  Applicant  or  an 
independent  company  will  provide 
certain  management  services  in 
connection  with  the  issuance  of  the 
fixed  or  Floating  Rate  Bonds. 

3.  Each  series  of  fixed  or  Floating  Rate 
Bonds  will  be  issued  by  the  Issuer 
pursuant  to  an  indenture  between  an 
independent  trustee  (the  "Trustee")  and 
the  Issuer  (that  is,  the  Applicant  in  the 
case  of  a  corporate  Issuer  and  the 
Owner  Trustee  acting  on  behalf  of  a 
Trust  Issuer),  as  supplemented  by  one  or 
more  supplemental  indentures  for  such 
series  (the  "Indenture").  The  Indenture 
will  be  qualified  under  the  Trust 
Indenture  Act  of  1939,  unless  an 
appropriate  exemption  is  available. 

4.  Each  series  of  bonds  to  be  issued 
may  contain  one  or  more  classes  of 
Floating  Rate  Bonds  whch  may  be 
structured  in  a  variety  of  ways.  With 
regard  to  each  series  of  bonds  to  be 
issued  by  the  Applicant,  or  any  Trust, 
that  will  contain  one  or  more  classes  of 
Floating  Rate  Bonds,  the  Indenture  for 
each  such  series  will  specify:  (1)  That 
the  interest  rate  on  any  class  of  Floating 
Rate  Bonds  will  be  adjusted  at  the 
beginning  of  each  variable  interest 
period,  (2)  that  the  interest  rate  will 
generally  be  some  fraction  of  one 
percent  per  annum  above  the  index  set 
forth  in  the  Indenture  (often  this  index 
will  be  the  arithmetic  mean  of  London 
interbank  offered  quotations  for  three/ 
month  Eurodollar  deposits  prevailing  on 
the  determination  date  for  such  interest 
rate,  or,  in  the  case  of  an  inverse- 
Floating  Rate  Bond  a  set  rate  of  interest, 
less  some  multiple  based  on  such  index) 
(3)  the  maximum  of  interest  (the 
"interest  rate  cap")  that  will  be  payable 
on  such  Bonds  (or  the  minimum  rate  of 
interest,  in  the  case  of  an  inverse- 
Floating  Rate  Bond)  and  (4)  the  date  and 


specified  in  the  prospectus  supplement  for  a 
particular  series. 


time  at  which  each  variable  interest  rate 
will  be  determined'. 

5.  Any  series  of  bonds  containing  one 
or  more  classes  of  Floating  Rate  Bonds 
will  be  structured  with  reference  to  the 
interest  rate  caps  for  that  particular 
sries,  insuring  that,  at  the  time  of 
issuance  of  such  series,  the  cash  flow  on 
the  Mortgage  Certificates,  plus  the 
reinvestment  earnings  thereon  at  the 
assumed  reinvestment  rate  specified  in 
the  Indenture,  together  with  the  other 
collateral  pledged  to  secure  such  series, 
as  described  in  the  application,  will  be 
sufficient  to  pay  the  principal  of  and 
interest  on  the  Floating  Rate  Bonds, 
even  if  the  interest  rate  on  any  class  of 
Floating  Rate  Bonds  climbed  to  the 
interest  rate  cap  in  the  first  interest 
period  and  remained  constant 
throughout  the  life  of  the  Bonds. 

6.  As  stated  in  the  letter  dated  |une  2. 
1987,  in  the  case  of  a  Series  of  Bonds 
that  contains  a  class  or  classes  of 
Floating  Rate  Bonds,  a  number  of 
mechanisms  exist  to  ensure  that  this 
representation  will  be  valid 
notwithstanding  subsequent  potential 
increases  in  the  interest  rate  applicable 
to  the  adjustable  or  floating  interest  rate 
Bonds.  Procedures  that  have  been 
indentified  to  date  for  achieving  this 
result  include  the  use  of  (i)  interest  rate 
caps  for  the  Floating  Rate  Bonds;  (ii) 
"inverse"  Floating  Rate  Bonds  (which 
pay  a  lower  rate  of  interest  as  the  rate 
increases  on  the  corresponding 
"normal"  floating  interest  rate  Bonds); 
(iii)  floating  rate  collateral  (such  as 
adjustable  rate  FNMA  Certificates) 
pledged  to  secure  such  Bonds:  (iv) 
interest  rate  swap  agreements  (under 
which  the  Trusts  issuing  the  Bonds 
would  make  periodic  payments  to  a 
counterparty  at  a  fixed  rate  of  interest 
based  on  a  stated  principal  amount, 
such  as  the  principal  amount  of  Bonds  in 
the  floating  interest  rate  class,  in 
exchange  for  receiving  corresponding 
periodic  payments  from  the 
counterparty  at  a  floating  rate  of  interest 
based  on  the  same  principal  amount) 
and  (v)  hedge  agreements  (including 
interest  rate  futures  and  option 
contracts,  under  which  the  issuer  of  the 
Bonds  would  realize  gains  during 
periods  of  rising  interest  rates  sufficient 
to  cover  the  higher  interest  payments 
that  would  become  due  during  such 
periods  on  the  floating  interest  rate  class 
of  Bonds).  It  is  expected  that  other 
mechanisms  may  be  identified  in  the 
future.  Applicant  will  give  the  Staff  of 
Investment  Management  (the  "Staff) 
notice  by  letter  of  any  such  additional 
mechanisms  before  they  are  utilized,  in 
order  to  give  the  Staff  an  opportunity  to 
raise  any  questions  as  to  the 


appropriateness  of  their  use.  In  all 
cases,  these  mechanisms  will  be 
adquate  to  ensure  the  accuracy  of  the 
representation  and  will  be  adequate  to 
meet  the  standards  required  for  a  rating 
of  the  Bonds  in  one  of  the  Bonds  in  one 
of  the  two  highest  bond  rating 
categories,  and  no  Bonds  will  be  issued 
for  which  this  is  not  the  case. 

7.  Whatever  method  is  used  for  a 
particular  series,  the  collateral  structure 
for  each  series  of  Bonds  will  be 
reviewed  independently  by  the 
nationally  recognized  statistical  rating 
agency  or  agencies  rating  the  Bonds  (as 
well  as  by  the  independent  accountants 
for  the  Issuer)  in  order  to  insure,  for  the 
appropriate  rating,  that  the  collateral  is 
sufficient  to  meet  all  scheduled 
payments,  as  stated  above. 

Applicant's  Legal  Conclusions 

1.  The  requested  order  is  necessary 
and  appropriate  in  the  public  interest 
because;  (a)  The  Issuers  should  not  be 
deemed  to  be  entities  to  which  the 
provisions  of  the  Act  were  intended  to 
be  applied:  (b)  the  Issuers  may  be 
unable  to  proceed  with  their  proposed 
activities  if  the  uncertainties  concerning 
the  applicability  of  the  Act  are  not 
removed;  (c)  the  Issuers'  activities  are 
intended  to  serve  a  recognized  and 
critical  public  need;  (d)  graning  the 
requested  order  will  be  consistent  with 
the  protection  of  investors  because  they 
will  be  protected  during  the  offering  and 
sale  of  the  Bonds  by  the  registration  or 
exemption  provisions  of  the  Securities 
Act  and  thereafter  by  the  Trustee 
representing  their  interests  under  the 
Indenture;  dnd  (e)  the  Residual  Interests 
will  be  held  entirely  by  the  Applicant  or 
offered  only  to  a  limited  number  of 
sophisticated  institutional  investors 
through  private  placements. 

Applicant's  Conditions 

In  addition  to  the  conditions  in  the 
Existing  Order.  Applicant  agrees  that 
the  requested  order  may  be  expressly 
conditioned  upon  the  following: 

Conditions  Relating  to  FloatingJiate 
Bonds 

1.  Each  class  of  Floating  Rate  Bonds 
will  have  a  set  maximum  interest  rate. 

2.  At  the  time  of  the  acquisition  of  the 
collateral  by  the  Applicant  or  the 
deposit  of  the  collateral  with  the  issuing 
Trust,  as  the  case  may  be,  as  well  as 
during  the  life  of  the  bonds,  the 
scheduled  payments  of  principal  and 
interest  to  be  recieved  by  the  Trustee  on 
all  Mortgage  Certificates  pledged  to 
secure  the  Bonds,  plus  reinvestment 
income  thereon,  and  funds,  if  any, 
pledged  to  secure  the  Bonds  (a» 
described  in  the  Application)  will  be 
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sufficient  to  make  all  payments  of 
principal  and  interest  on  the  Bonds  then 
outstanding,  assuming  the  maximum 
interest  rate  on  each  class  of  Floating 
Rate  Bonds.  Such  collateral  will  be  paid 
down  as  the  mortgages  underlying  the 
Mortgage  Certificates  are  repaid,  but 
will  not  be  released  from  the  lien  of  the 
Indenture  prior  to  the  payment  of  the 
Bonds. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Jonathan  G.  Katz, 
Secretary. 
|FR  Doc.  87-13603  Filed  ft-2-«7;  8:45  amj 

BIUJNG  CODE  B010-01-M 


[Release  No.  IC- 15784;  8 12-6697 J 

Butcher  Venture  Partners  I,  LP.; 
Notice  of  Appticatron 

|une  9. 1987. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC"). 

action:  Notice  of  application  for 
exemption  under  the  Investment 
Company  Act  of  1940  ("the  1940  Act"). 

Applicant:  Butcher  Venture  Partners  !, 
LP.  (the  "Partnership""). 

Relevant  1940  Act  Sections: 
Exemption  requested  under  section  6(c) 
from  the  provisions  of  section  2(a)(19). 

Summary  of  Application:  The 
Partnership  seeks  an  order  determining 
that  the  Independent  General  Partners 
(as  defined  below)  of  the  Partnership 
are  not  interested  persons,  within  the 
meaning  of  section  2(a)(19).  of  the 
Partnership  solely  by  reason  of  being 
general  partners  of  the  Partnership  and 
co-partners  with  Butcher  Venture 
Management  Company  ("Managing 
General  Partner"). 

Filing  Dote:  The  application  was  filed 
on  April  29, 1987. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  pwrson 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5:30  p.m.,  on 
June  29. 1987.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest,  the  reason  for  the  request,  and 
the  issues  you  contest.  Serve  the 
Partnership  with  the  request,  either 
personally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  the  SEC  along  with 
proof  of  service  by  affidavit,  or,  for 
attorneys,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC. 


•-%-':: 


address;  Secretary,  SEC.  450  5th  Street. 
NW..  Washington  DC  20549. 
Partnership.  211  South  Broad  Street. 
Philadelphia,  PA  19107. 

FOR  FURTHER  INFORMATtON  CONTACT 

Sherry  A  Hutrhins.  Staff  Attorney  [202) 
272-2799  or  Brion  R.  Thompson.  Special 
Counsel  (202)  272-3016.  Office  of 
Investment  Company  Regulation, 
Division  of  Investment  Management. 

SUPPLEMENTARY  INFORMATION: 

Following  is  a  summary'  of  the 
application;  the  complete  application  is 
available  for  a  fee  from  either  the  SECs 
Public  Reference  Branch  in  person  or  the 
SECs  commercial  copier  which  may  be 
contacted  at  (800)  231-3282  (in  Maryland 
(301)  258-4300)). 

Applicant's  Representations 

1.  The  Partnership,  a  limited 
partnership  organized  under  Delaware 
law  on  JvJovember  17, 1986,  will  be 
operated  in  accordance  with  the  terms 
and  provisions  of  its  Amended  and 
Restated  Certificate  and  Agreement  of 
Limited  Partnership  (the  "Partnership 
Agreement '),  and  has  elected  to  become 
a  business  development  company 
pursuant  to  section  54(a)  of  the  1940  Act. 
Thus,  the  Partnership  is  subject  to 
sections  55  through  65  of  the  1940  Act 
and  to  those  sections  made  applicable  to 
business  development  companies  by 
section  59  of  the  1940  Act.  The 
investment  objective  of  the  Partnership 
is  to  seek  long-term  capital  appreciation 
by  making  venture  capital  investments. 
The  Partnership  has  been  organized  as  a 
limited  partnership  because  business 
development  companies  do  not  currently 
qualify  for  the  "pass  through"  tax 
treatment  afforded  regulated  investment 
companies  under  Subchapter  M  of  the 
Internal  Revenue  Code.  The  Partnership 
will  have  a  duration  of  not  more  than  10 
years. 

2.  The  Partnership  filed  a  Registration 
Statement  on  Form  N-2  under  the 
Securities  Act  of  1^3,  as  amended,  (File 
No.  33-11747)  with  respect  to  a  public 
offering  of  up  to  10,000  units  of  limited 
partnership  interest  (the  "Units  ").  The 
Registration  Statement  was  declared 
effective  on  April  23, 1987.  The  proceeds 
of  the  offering  will  be  invested  in 
venture  capital  investments  over  a 
period  of  two  to  three  years.  Each  of 
these  investments  will  be  liquidated 
once  it  reaches  a  state  of  maturity  when 
disposition  can  be  considered,  which 
typically  occurs  within  four  to  seven 
years  of  the  date  of  investment.  The 
proceeds  of  liquidation  will  not  be  ;, 
reinvested  except  in  limited 
circumstances  but  will  be  distributed  to 
the  partners. 


22702 


Federal  Register   /  Vol    52.  N'o    114    ^  Nfonday.  June  15,  1987  /  Notfces 


3.  The  Managing  Genera!  Partner,  a 
Delaware  corportion,  will  be  responsible 
for  the  management  of  the  Partnerships 
venture  capital  investments  and. 
pursuant  to  a  Management  Agreement, 
will  also  peform  the  management  and 
administrative  services  necessary  for 
the  operation  of  the  Partnership.  In 
accordance  with  section  15(c)  of  the 
1940  Act.  the  Management  Agreement 
will  be  approved  by  the  Independent 
General  Partners  of  the  Partnership.  The 
Managing  General  Partner  will  be  a 
registered  investment  adviser  under  the 
Investment  Advisers  Act  of  1940.  The 
Managing  General  Partner  is  affiliated 
with  Butcher  &  Singer  Inc..  a  registered 
broker-dealer  which  will  be  the  Selling 
Agent  for  the  Units  on  a  "best  efforts" 
basis. 

4.  The  General  Partners  of  the 
Partnership  consist  of  four  Individual 
General  Partners  (three  Independent 
General  Partners  defined  to  be 
individuals  who  are  not  "interested 
persons  '  of  the  Partnership  within  th« 
meaning  of  section  2(a)(19)  of  the  1940 
Act  and  one  individual  affiliated  with 
Managing  General  Partner),  and  the 
Managing  General  Partner.  The 
Partnership  will  be  managed  solely  by 
the  Individual  General  Partners  except 
that  the  Managing  General  Partner,  * 
subject  to  the  guidance  and  supervision 
of  the  Individual  General  Partners,  is 
responsible  for  the  management  of  the 
Partnership's  venture  capital 
investments  and  the  admission  of 
additional  or  substituted  Limited 
Partners  to  the  Partnership.  The 
Individual  General  Partners  will  perform 
the  same  functions  as  directors  of  a 
corporation,  and  the  Independent 
General  Partners  will  assume  the 
responsibilities  and  obligations  imposed 
by  the  1940  Act  and  the  regulations 
thereunder  on  disinterested  directors  of 
a  business  development  company  in 
corporate  form. 

5.  A  majority  of  the  General  Partners 
of  the  Partnership  will  at  all  times  be 
Independent  General  Partners  who  are 
not  "interested  persons"  of  the 
Partnership.  The  Partnership  Agreement 
provides  that  the  Individual  General 
Partners  may  be  removed  either  (i)  for 
cause  by  the  action  of  two-thirds  of  the 
remaining  Individual  General  Partners, 
(ii)  by  failure  to  be  re-elected  by  the 
Limited  Partners  or  (iii)  with  the  consent 
of  a  majority  in  interest  of  the  Limited 
Partners.  The  Managing  General  Partner 
may  be  removed  either  (i)  by  a  majority 
of  the  Independent  General  Partners,  (ii) 
by  failure  to  be  re-elected  by  the  Limited 
Partners  or  (iii)  by  the  vote  of  a  majority 
in  interest  of  the  Limited  Partners.  The 
Managing  General  Partner  undertakes 


that  it  will  not  resign  or  withdraw  from 
the  Partnership  unless  certain  specified 
procedures  are  followed  and  a  successor 
Managing  General  Partner  has  been 
appointed  and  consented  to  by  the 
Limited  Partners. 

6.  The  Partnership's  Limited  Partners 
shall  have  no  right  to  control  or 
otherwise  participate  in  the 
management  of  the  Partnership's 
business,  but  may  exercise  certain  rights 
and  powers  of  a  Limited  Partner  under 
the  Partnership  Agreement,  including 
voting  rights  and  giving  consents  and 
approvals.  The  Partnership  does  not 
presently  have  an  insurance  policy  that 
would  provide  coverage  to  persons  who 
become  Limited  Partners.  The  General 
Partners  have  considered  the  possibility 
of  obtaining  errors  and  omissions 
insurance.  The  Partnership  undertakes 
that  it  will  periodically  review  the 
qustion  of  the  appropriateness  of 
obtaining  an  errors  and  omissions 
insurance  policy. 

Applicant's  Legal  Conclusions 

1.  The  Independent  General  Partners 
of  the  Partnership  are  "interested 
persons"  of  the  Partnership  within  the 
meaning  of  section  2(a)(19)  of  the  1940 
Act  solely  by  virtue  of  being  partners  of 
the  Partnership  and  co-partners  with  the 
Managing  General  Partner,  which  makes 
them  "affiliated  persons"  of  the 
Partnership  within  the  meaning  of 
section  2(a)(3)(D)  of  the  1940  Act.  The 
Partnership  requests  that  it  and  its 
Independent  General  Partners  be 
exempted  from  the  provisions  of  section 
2(a)(19)  to  the  extent  the  Independent 
General  Partners  would  otherwise  be 
deemed  to  be  interested  persons  of  the 
Partnership  solely  because  such 
Independent  General  Partners  are 
General  Partners  of  the  Partnership  and 
co-partners  with  the  Managing  General 
Partner. 

2.  Section  2(a)(19)  excludes  from  the 
definition  of  interested  person  of  an 
investment  company  those  individuals 
who  would  be  interested  persons  solely 
because  they  are  directors  of  an 
investment  company;  there  is  no 
equivalent  exception  for  general 
partners.  The  Partnership  has  been 
structured  so  that  the  Independent 
General  Partners  are  the  functional 
equivalents  of  the  disinterested 
directors  of  an  incorporated  investment 
company.  The  Partnership  submits  that 
it  is  consistent  with  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  1940  Act  to  grant  the  requested 
exemption  from  the  provisions  of  section 
2(a)(19).  I 


For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 
lonathan  G.  Katz, 
Secrplary. 

(FR  Doc.  87-13604  Filed  6-12-87;  8:45  am| 
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[Rel.  No.  IC- 15780;  812-55481 

Lambert  Brussels  Associates  Limited 
Partnership  et  al.;  Application 

|une  8.  1987. 

AOENCv:  Securities  and  Exchange 

Commission  ("SEC"-'). 

action:  Notice  of  application  for  an 

amended  order  under  the  Investment 

Company  Act  of  1940  (the  "1940  Act"). 

Applicant:  Lambert  Brussels 
Associates  Limited  Partnership  (the 
successor  in  interest  to  The  Lambert 
Brussels  Corporation  ("LEG")  on  behalf 
of  itself  and  all  future  wholly-owned 
subsidiaries. 

Relevant  1940  Act  Section:  Exemption 
requested  under  section  6(c)  from  all 
provisions. 

Summary  of  Application:  Applicant 
seeks  to  amend  existing  orders 
(Investment  Company  Act  Rel.  No. 
13391.  luly  la  1983,  and  Investment 
Company  Act  Rel.  No.  14296.  December 
31, 1984)  ("ExistingtJrders")  to  exempt 
Applicant  and  all  future  wholly-owned 
subsidiaries  from  all  provisions  of  the 
1940  Act. 

Filing  Dates:  The  application  was 
filed  on  March  5, 1987,  and  amended  on 
May  15.  1987. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  request  must  be 
received  by  the  SEC  by  5:30  p.m.  on  June 
29, 1987.  Request  a  hearing  in  writing, 
giving  the  nature  of  your  interest,  the 
reason  for  the  request,  and  the  issues 
you  contest.  Serve  the  Applicant  with 
the  request,  either  personally  or  by  mail, 
and  also  send  it  to  the  Secretary  of  the 
SEC,  along  with  proof  of  service  by 
affidavit  or.  for  lawyers,  by  certificate. 
Request  notification  of  the  date  of  a 
hearing  by  writing  to  the  Secretary  of 
the  SEC. 

address:  Secretary.  SEC,  450  5th  Street. 
NW..  Washington.  DC  20549.  Applicant, 
c/o  Debevoise  &  Plimpton.  875  Third 
Avenue.  New  York.  New  York  10022, 
Attn:  Deborah  F.  Stiles.  Esq 
FOfl  FURTHER  INFORMATION  CONTACT: 
Victor  R  Siclari,  Staff  Attorney  (202) 
272-3037  or  Brion  R.  Thompson,  Special 
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Counsel  (202)  272-3016  (Division  of 
Inveslmenl  MiinHjjPmpnt) 

SUPPLEMENTARY  INFORMATION: 

Following  is  a  summary  of  the 
application;  the  complete  application  is 
available  for  a  fee  from  either  the  SEC's 
Public  Reference  Branch  in  person  or  the 
SEC's  commercial  copier  who  may  be 
contacted  at  (800)  231-3282  (in  Maryland 
(301)258-^300). 

Applicant's  Representations       ? 

1.  According  to  the  Existing  Orders, 
Applicant's  predecessor  was  a 
Delaware  corporation  through  which  a 
small  group  of  financial  institutions — 
predominately  European — proposed  to 
acquire  and  manage  interest  in  United 
States  companies  and  real  estate. 
Pursuant  to  the  Existing  Orders,  the  SEC 
exempted  LBC  (formerly  The  New  LBC 
Corporation),  The  Lambert  Brussels 
Investment  Corporation  ( "LBIC"),  The 
Lambert  Brussels  Financial  Coporation 
("LBFC"),  The  Lambert  Brussels  Holding 
Corporation  CLBHC"),  The  Lambert 
Brussels  Real  Etate  Corporation 
("LBREC")  and  all  future  wholly-owned 
subsidiaries  of  the  above-listed 
corporations  from  all  provisions  of  the 
1940  Act,  subject  to  certain  undertakings 
to  which  LBC.  LBIC.  I.BFC,  LBMC  and 
LBREC.  for  themselves  and  for  such 
future  wholly-owned  subsidiaries 
consented,  and  which  are  set  forth  in 
Investment  Company  Act  Release  No. 
14270.  dated  December  7.  1984. 

2.  Toward  the  end  of  1986.  the  board 
of  directors  and  shareholders  of  LBC 
resolved  to  put  into  effect  a  restructuring 
plan  for  part  of  the  LBC  group  of 
companies.  In  accordance  with  the 
restructuring  plan.  Applicant,  a  Bermuda 
limited  partnership,  was  eetablished  by 
the  shareholders  of  LBC;  such 
shareholders  contributed  their  shares  of 
LBC  capital  stock  to  Applicant;  each  of 
LBHC.  LBIC  and  LBC  was  dissolved 
pursuant  to  section  275  of  the  Delaware 
General  Corporation  Law;  and  all  of 
each  such  corporation's  assets  were 
transferred  to  its  shareholders  in 
complete  liquidation  of  such 
corporation.  Such  restructuring  plan 
having  been  accomplished.  Applicant 
now  holds  all  of  the  assets  prevously 
held  by  LBC,  including  all  of  the  issued 
and  outstanding  shares  of  capital  stock 
of  LBREC  and  LBFC. 

3.  The  present  structure  of  the  LBC 
group  more  clearly  indicates  that  there 
are  no  public  United  States  investor 
interests  in  the  Applicant.  The  assets 
previously  held  by  LBC,  LBIC  and  LBHC 
are  now  held  by  Applicant,  an  off-shore 
vehicle,  which  does  not  intend  to 
transact  business  In  the  United  States. 
The  partners  of  Applicant  are  identical 


to  the  shareholders  of  LBC  immediately 
prior  to  the  dissolution  of  LBC,  none  of 
which  are  United  States  citizens, 
residents  or  corporations.  Group 
Bruxelles  Lambert,  S.A..  a  Belgian 
holding  company  which,  with  its 
affiliates,  was  the  controlling 
shareholder  of  LBC.  will  continue,  with 
its  affiliates,  to  control  a  majority  of  the 
partnership  interests  of  Applicant  and 
the  management  of  the  affairs  of 
Applicant.  Applicant  has  no  present 
intention  of  selling  any  partnership 
interests  to  any  United  States  investor, 
including  any  employee  of  the  group. 

Applicant's  Legal  Conclusions 

1.  The  extension  to  Applicant  and  all 
of  its  future  wholly-owned  subsidiaries 
of  the  exemption  previously  granted 
under  the  Existing  Orders  is  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  1940  Act. 

2.  The  restructuring  of  the  LBC  group 
of  companies  in  no  way  affects  the 
justifications  set  forth  in  Investment 
Company  Act  Release  No.  13339,  dated 
June  20. 1983,  for  the  grant  of  the 
exemption  from  the  1940  Act  pursuant  to 
the  Existing  Orders.  In  view  of  the 
acceptance  by  the  Applicant  and  all  of 
its  future  wholly-owned  subsidiaries  of 
the  conditions  set  forth  below,  the  level 
of  investment  permitted  of  United  States 
persons  in  Applicant  and  all  future 
wholly-owned  subsidiaries  will  be  no 
greater  than  that  already  permitted 
under  the  Existing  Orders  and  will  in 
actuality  be  most  likely  less. 

Applicant's  Conditions 

If  the  requested  order  is  granted. 
Applicant  and  all  of  its  future  wholly- 
owned  subsidiaries  agree  to  the 
following  conditions.  As  used  herein,  the 
term  "Wholly-Owned  Subsidiary" 
means  a  corporation  all  the  capital  stock 
of  which  is  owned  by  any  combination 
of  the  Applicant,  a  Wholly-Owned 
Subsidiary  and  (to  the  extent  of  not 
more  than  20%  of  the  equity)  any 
employee  of  Applicant  or  a  Wholly- 
Owned  Subsidiary. 

1.  No  more  than  25  United  States 
persons,  including  both  outside 
investors  and  employees,  will  be 
partners  of  Applicant  or  shareholders  of 
the  Wholly-Owned  Subsidiaries  (taken 
as  a  whole)  at  any  given  time.  For  the 
purpose  of  calculating  the  number  of 
United  States  partners  or  shareholders, 
as  the  case  may  be,  the  attribution  rules 
under  section  3(c)(1)(A)  of  the  1940  Act 
shall  apply. 

2.  Neither  Applicant  nor  any  Wholly- 
Owned  Subsidiary  will  issue 
partnership  interests  or  shares,  as  the 


case  may  be.  to  any  United  States 
investor  (other  than  any  employee) 
unless  such  partnership  interests  or 
shares  are  valued  at  no  less  than  $2 
million,  and  each  such  investor  will 
agree  that  any  transfer  to  another 
United  States  investor  will  either 
include  (i)  all  such  patnership  interests 
or  shares,  or  (ii)  partnership  interests  or 
shares  valued  at  no  less  than  $2  million. 
Any  United  States  transferee  will  enter 
into  a  similar  agreement. 

3.  United  States  citizens  and  residents 
will  not  hold  more  than  a  10% 
partnership  or  equity  interest  in 
Applicant  and  all  Wholly-Owned 
Subsidiaries  on  a  consolidated  basis. 

4.  Non-United  Stales  partners  in 
Applicant  and  non-United  States 
shareholders  in  any  Wholly-Owned 
Subsidiary  will  be  prohibited  from 
transferring  their  partnership  interests 
or  shares,  as  the  case  may  be.  to  United 
States  residents  or  citizens. 

5.  Employees  of  Applicant  or  any 
Wholly-Owned  Subsidiary  will  be 
prohibited  from  transferring  their 
partnership  interests  or  shares,  as  the 
case  may  be,  to  any  person  other  than 
Applicant  or  any  Wholly-Owned 
Subsidiary. 

6.  Applicant  will  notify  the  SEC  within 
ten  days  of  the  sale  of  any  of  its 
partnership  interests  or  any  of  the 
shares  of  any  Wholly-Owned  Subsidiary 
to  United  States  investors. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 
Jonathan  G.  Kat2, 
Secretary. 

[FR  Doc.  87-13605  Filed  6-12-87;  8:45  am) 
BILLING  COOE  8010-01-M 


(Release  No.  IC-15781;  812-66331 

Over-The-Counter  Securities  Fund. 
Inc.;  Application 

lune  8. 1987. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC"). 
ACTION:  Notice  of  application  for  an 
amended  order  under  the  Investment 
Company  Act  of  1940  ("1940  Act"). 

Applicant:  Over-the-Counter 
Securities  Fund.  Inc. 

Relevant  1940  Act  Sections: 
Exemption  requested  under  section  6(c) 
from  the  provisions  of  sections  13(a)(2), 
18(f)(1)  and  22  (f)  and  (g),  and 
permission  for  joint  transactions  under 
section  17(d)  and  Rule  17d-l  thereunder. 

Summary  of  Application:  Applicant 
seeks  to  amend  an  existing  order 
permitting  implementation  of  a  deferred 
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compensation  plan  for  disiali:ri;sled 
directors  which  invests  the  deferred  fees 
into  Applicant's  shares  (Investment 
Company  Act  Release  No.  13758, 
February  10. 1984]  ("Existiiiij  Order"}  to 
now  p(!rmil  Apph'cant  to  implement  a 
Shadow  Plan  as  described  below. 

Filing  Doles:  The  application  was 
filed  on  February  17. 1987.  and  amended 
on  May  27. 1987. 

Hearing  or  Notificatiun  of  Heart t\g:  If 
no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  .S:30  p.m..  on 
)une  29, 1987.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest,  the  reason  for  the  request,  and 
the  issues  you  contest.  Serve  the 
Applicant  with  the  request,  either 
personally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  the  SF,C,  along  with 
proof  of  service  by  affidavit  or.  for 
lawyers,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC. 
ADDRESSES:  Secretary.  SEC,  450  5th 
Street,  NW..  Washington  DC  20549. 
Applicant,  Suite  325.  510  Pennsylvania 
Avenue.  P.O.  Box  1537.  Fort 
W,isliiiij>t()n.  Pe(m.sylvtmiu  19034-1537 

FOR  FURTHER  INFORMATION  CONTACT. 

Victor  R.  Siclari,  Staff  Attorney.  (202) 
272-3a37  or  Brion  R.  Thomp«oa  Special 
Counsel.  (202)  272-3016  (Division  of 
Investment  MHnagement). 
SUPPLEMENTARY  INFORMATION: 
Following  is  a  summary  of  the 
application;  the  complete  application  is 
available  for  a  fee  from  either  the  SEC's 
Public  Reference  Branch  in  person  or  the 
SRC's  commercial  copier  who  may  be 
contacted  at  (800)  231-3282  (in  Maryland 
(301)258^300). 

Applicant's  Refl^sentatiuns 

1.  Applicant  is  a  Pennsylvania 
corporation  registered  under  the  1940 
Act  as  an  open-end,  diversified, 
manag(?ment  investment  company. 
Applicant  currently  pays  director's  fees 
and  expenses  to  each  of  its  eight 
directors  who  are  not  interested  persons 
of  the  Applicant  within  the  meaning  of 
section  2(a)(19)  of  the  1940  Act 
("Disinterested  Directors"). 

2.  Pursuant  to  the  Existing  Order, 
Applicant  adopted  a  deferred 
compensation  plan  (the  "Plan")  which 
perniiM  a  Disinterested  Director  to  elect 
to  defer  receipt  of  his  director's  fees. 
Such  election  continues  in  effect  during 
the  year  of  election  and  each 
subsequent  calendar  year  thereafter 
unless  the  Disinterested  Director 
revokes  such  election.  Amounts 


otlierwise  due  as  director  s  fee^  to  any 
Disinterested  Director  who  elects  to 
participate  in  the  Plan  ("Deferred  Fees") 
are  invested  in  shares  of  the  Applicant 
and  set  aside  in  a  book  reserve  account 
est  jblish(!d  on  Applicant's  UKiks.  Any 
dividends  and  capital  gains  distributions 
paid  upon  such  shares  are  invested  in 
additional  shares  of  Applicant  and 
similarly  credited  to  the  account.  Under 
the  terms  of  the  Plan.  Applicant's 
obligation  to  make  payments  to  the 
Disinterested  Director  on  retirement,  in 
recognition  of  the  deferral  of  his  fees,  is 
to  be  based  upon  the  value  of  the 
amounts  of  the  Director's  fees  set  aside 
for  the  participating  Director's  benefit 
including  any  dividends  and 
distributions  paid  thereon  that  are 
reinvested. 

3.  The  Plan  was  implemented  in  order 
to  avoid  the  lessening  or  loss  of  social 
security  btMicfits  to  which  the 
Disinterested  DirfH:tor  might  otherwise 
l>e  entitled  and  to  enable  such  director 
to  defer  puyment  of  income  taxes  on 
such  Deferred  Fees  until  retirement 
when  the  tax  bracket  of  such  director  is 
expected  to  be  lower  than  at  present.  As 
of  December  31, 1986.  the  value  of  the 
Applicant's  obligation  under  the  Plan 
was  $107,724.83. 

4.  Applicant  proposes  to  amend  the 
Plan  by  eliminating  the  requirement  that 
Deferred  Fees  be  actually  invested  in 
Applicant's  shares  and  by  converting 
the  Plan  into  a  "Shadow  Plan."  Under 
the  Shadow  Plan  arrangement,  a  number 
of  hypothetical  or  notional  shares  of 
Applicant  equal  in  value  to  the  amounts 
of  the  Deferred  Fees  would  be  credited 
to  a  mcrmoranduni  account.  Upon  the 
declaration  and  payment  of  dividends 
and  distributions  by  Applicant  on  its 
actual  outstanding  shares,  a 
corresponding  amount  will  be  deemed 
declared  and  paid  on  the  hypothetical 
shares  in  the  memorandum  account,  and 
such  amount  will  be  deemed  to  be 
reinvested  in  an  additional  number  of 
whole  and  fractional  hypothetical 
shares  and  credited  to  the  memorandum 
account.  For  purposes  of  determining  the 
number  of  hypothetical  shares  to  be 
credited  to  the  memorandum  account, 
the  net  asset  value  of  a  hypothetical 
share  shall  be  exactly  equal  in  amount 
to  the  net  asset  value  of  an  actual  share 
of  Applicant  outstanding  at  the  time  of 
crediting.  Periodically,  and  in  no  event 
less  than  quarterly,  the  value  of  the 
whole  and  fractional  hypothetical 
shares  in  the  account  will  be  measured 
against  the  value  of  a  corresponding 
number  of  whole  and  fractional  actual 
shares  of  Applied!,  and  if  the  value  of 
the  hypothetical  shares  in  the  account  is 
greater  than  the  value  of  the  same 
number  of  actual  shares  of  Applicant, 


the  value  ul  the  inenioiandum  account 
will  be  reduced  proportionately; 
conversely,  if  the  value  of  the 
hypothetical  shares  is  less,  then  the 
value  of  the  account  will  be  increased 
proportionately. 

Applicant 's  Ij^al  Conclusions 

1.  An  order  pursuant  to  section  6(c)  of 
the  1940  Act  amending  the  Existing 
Order  is  necessary  and  appropriate  in 
the  public  interest  and  consistent  with 
the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  1940  Act. 

2.  Withholding  of  the  Deferred  Fees 
and  the  crediting  of  the  sums  to  a 
memorandum  account  docs  not  result  in 
the  creation  of  a  "senior  security" 
within  the  meaning  of  sections  18(0(1 ) 
and  18(g),  since  the  sums  are  fees  to 
which  the  Disterested  Directors  are 
entitled  as  they  accrue  and  would  be 
payable  to  such  Directors  in  the  absence 
of  the  Plan.  Also,  the  creation  and 
maintenance  of  the  Shadow  Plan  will 
have  only  a  negligible  effect  on 
Applicant's  asset.s.  liabilities,  net  assets 
and  per  share  net  income;  furthermore, 
the  Shadow  Plan  will  not  increase  the 
speculative  character  of  Applicant's 
obligation  to  make  payments  to  the 
participating  Disinterested  Director  on 
retirement. 

3.  Since  implementation  of  the  Plan 
will  not  result  in  the  issuance  of  senior 
securities,  therefore,  the  evil  which 
section  13(a)(2)  was  desired  to  protect 
against — changes  in  the  fundamental 
policies  of  a  company  without 
shareholder  approval — is  not  present. 

4.  There  is  no  violation  of  the 
provisions  of  section  22(0.  which 
prohibit  restrictions  on  alienability  of 
shares  unless  disclosed  in  the 
Applicant's  registration  statement,  since 
the  Disinterested  Directors  do  not  have 
a  legal  or  beneficial  interest  of  any  kind, 
character  or  description  in  the 
hypothetical  shares  in  the  memorandum 
account.  Rather,  the  Disinintercsted 
Directors  are  only  general,  unsecured 
creditors  of  the  Applicant  with  respect 
to  the  present  value  of  the  Deferred 
Fees.  However,  the  Plan  will  be 
modified  to  clearlay  set  forth  that  the 
Disinterested  Directors'  benefits  are  not 
transferrable,  are  included  to  benefit 
such  Directors  and.  as  such,  will  not 
adversely  affect  the  interests  of  such 
Directors  or  of  any  of  the  Applicant's 
shareholders. 

5.  The  value  of  the  hypothetical  shares 
are  not  issued  for  the  participating 
Disinterested  Directors'  services  in 
violation  of  section  22(g).  There  will  be 
no  dilution  of  the  equity  or  voting  power 
of  the  Applicant's  public  shareholders 


because  the  hypothetical  shares  will  be 
credited  to  the  memorandum  account  for 
consideration  (the  Deferred  Fees);  the 
value  of  which  is  readily  ascertainable 
and  fixed  as  to  amount.  If  the 
Disinterested  Directors  invested  their 
fees  in  Applicant's  shares,  it  could  not 
be  said  that  such  shares  were  being 
issued  for  services. 

6.  The  Plan  does  not  involve  joint 
transactions  between  the  Applicant  and 
the  participating  Disinterested  Directors 
within  the  meaning  of  section  17(d)  and 
Rule  17d-l  thereunder.  The  Plan  does 
not  possess  the  profit-sharing 
characteristics  contemplated  by 
prohibitions  of  the  1940  Act.  In  any  case. 
Applicant's  participation  in  the  Plan  is 
not  less  advantageous  than  the 
Disinterested  Director's  participation, 
and  the  Plan's  operation  is  consistent 
with  the  policies  and  purposes  of  the 
1940  Act. 

For  the  Commission,  by  the  Division  of 
InveBlmeni  MdnH^emnnt.  under  dcli-^iited 
authority. 

Jonathan  G.  Kalz, 

S(icn:lory. 

(FR  Doc  87-13t)06  Filed  6-12-87;  8:45  am) 
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I  Ret.  No.  IC-15778;  812-6455] 

Smith  Barney  Mortgage  Capital  Trust  I 
et  al.;  Application 

June  8. 1987.  % 

AGENCV:  Securities  and  Exchange 
Commission  ( "SEC"). 
ACTION:  Notice  of  application  for   - 
exemption  under  the  Investment 
Company  Act  of  1940  (the  "1940  Act"). 

Applicants:  Smith  Barney  Mortgage 
Capital  Trust  I  and  similar  trusts 
(  "Trusts")  of  which  Smith  Barney 
Mortgage  Capital  Corp.  ("SBMC")  is  the 
depositor  (collectively,  "Applicants"). 

Relevant  1940  Act  Sections: 
Exemption  requested  under  section  6(c) 
from  all  provisions  of  the  1940  Act. 

Summary  of  Application:  Applicants 
seek  an  order,  amending  en  order 
previously  issued  to  App'icants  on 
December  30, 1986  (IC  Rel.  No.  15509). 
which  conditionally  exempted 
Applicants  from  all  provisions  of  the 
1940  Act  in  connection  with  the  issuance 
of  collateralized  mortgage  obligations 
and  the  investment  in  certain  mortgage 
certificates.  Applicants  now  seek  an 
amended  order  permitting  Applicants  to 
sell  beneficial  interests  in  the  Trusts, 
issue  variable  rate  bonds,  and  to  elect 
HEMIC  status. 

Filing  Date:  The  Application  was  filed 
on  March  5,  1987,  and  amended  on  April 
23,  and  May  18,  1987. 


Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5:30  p.m.,  on 
June  30, 1987.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest,  the  reason  for  the  request,  and 
the  issues  you  contest.  Serve  the 
Applicants  with  the  request,  either 
personally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  the  SEC,  along  with 
proof  of  service  by  affidavit,  or,  for 
lawyers,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC. 
ADDRESSES:  Secretary,  SEC,  450  5th 
Street,  NW.,  Washington,  DC  20549. 
Applicants,  c/o  Wilmington  Trust 
Company,  Rodney  Square  North, 
Wilmington,  Delaware  19890. 
FOR  FURTHER  INFORMATION  CONTACT: 
Staff  Attorney  Richard  Pfordte  at  (202) 
278-2811  or  Special  Counsel  Ka.-en  L. 
Skidmore  at  (202)  272-3023,  Office  of 
Investment  Company  Regulation. 
SUPPLEMENTARY  INFORMA'nON: 
Following  is  a  summary  of  the 
application.  The  complete  application  is 
available  for  a  fee  from  either  the  SEC's 
Public  Reference  Branch  in  person  or  the 
SEC's  commercial  copier  (800)  231-3282 
(in  Maryland  (301)  2.58-4300). 

Applicants'  Representations 

1.  SBMC  is  a  direct,  wholly-owned 
limited  purpose  subsidiary  of  Smith 
Barney  Inc.,  ( "SBl ")  a  Delaware 
corpor.^tion,  whose  primary  subsidiary 
is  Smith  Barney,  Harris  Upham  &  Co. 
Incorporated,  a  registered  broker-dealer 
and  investment  adviser.  SBMC,  a 
Delaware  corporation,  was  organized  to 
issue  one  or  more  series  of 
collateralized  mortgage  obligations 
("Bonds"),  serve  as  the  depositor  of  one 
or  more  Trusts,  and  to  sell  beneficial 
interests  in  SBMC  and  such  Trusts. 
Notwithstanding  the  sale  of  beneficial 
interests  in  SBMC,  all  of  the  outstanding 
stock  of  SBMC  will  continue  to  be 
owned  by  SBI. 

2.  SBMC  will  form  the  Trusts  for  the 
limited  purpose  of  issuing  one  or  more 
series  of  Bonds  ("Series"),  collateralized 
principally  by  certain  Mortgage 
Certificates.'  Apphcants  will  not  engage 


in  any  business  or  investment  acHvities 
unrelated  to  such  purpose. 

3.  Each  applicant  will  be  established 
under  a  separate  deposit  trust 
agreement  ("Trust  Agreement")  between 
SBMC,  acting  as  depositor,  and 
Wilmington  Trust  Company  acting  as 
owner-trustee  ("Owner  Trustee").  Each 
Applicant  will  issue  one  or  more  Series 
of  Bonds  under  the  terms  of  an 
indenture  ("Indenture")  between  such 
Applicant  and  an  Independent  trustee 
("Bond  Trustee").  The  Owner  Trustee 
will  enter  into  a  bond  administration 
agreement  under  which  the  bond 
administrator  will  provide  services  to 
the  Owner  Trustee.  The  Indenture  will 
be  qualified  under  the  Trust  Indenture 
Act  of  1939  unless  an  appropriate 
exemption  is  available. 

4.  In  the  case  of  each  Series  of  Bonds: 
(a)  Each  Applicant  will  hold  no 
substantial  assets  other  than  the 
Mortgage  Certificates  securing  such 
Series:  (b)  the  Bonds  will  be  secured  by 
Mortgage  Certificates  having  a  collateral 
value  determined  at  the  time  of  issuance 
and  following  each  payment  date,  equal 
to  or  greater  then  the  outstanding 
principal  amount  or  balance  of  the 
Bonds;  (c)  distributions  of  principal  and 
interest  received  on  the  Mortgage 
Certificates  securing  the  Bonds  and  any 
applicable  reserve  funds,  plus 
reinvestment  income  thereon,  will  be 
sufficient  to  pay  all  interest  on  the 
Bonds  and  to  retire  each  class  of  Bonds 
by  its  stated  maturity;  and  (d)  the 
Mortgage  Certificates  will  be  pledged  by 
the  Owner  Trustee  to  the  Bond  Trustee 
and  will  be  subject  to  the  lien  of  the 
related  Indenture. 

5.  In  addition  to  the  issue  and  sale  of 
the  Bonds,  SBMC  may  sell  certificates 
representing  the  beneficial  interests  in 
each  Applicant  ("Mortgage 
Certificates")  to  a  limited  number,  in  no 
event  more  than  one  hundred,  of 
sophisticated  institutional  investors  in 
transactions  exempt  from  the 
registration  requirements  of  the 
Securities  Act  of  1933  ("1933  Act")  under 
section  4(2)  thereof.  Such  institutional 
investors  may  include  one  or  more 
banks,  savings  and  loan  associations, 
insurance  companies,  and  pension  plans 
or  other  investors  that  would  have  prior 
experience  in  making  investments  in 
mortgage  related  securities  or  real  estate 


'  B>  definition,  the  "Mortg;ige  Certificates" 
collateralizing  the  Bonds  will  consist  of  (1)  "fully- 
modified"  pass-through  mortgage-backed 
certificates  guaranteed  by  the  Government  .National 
Mortgage  Association  ( "GNMA  Certificates").  (2) 
mortgage  participation  certificates  issues  by  the 
Federal  Home  l.oan  Mortgage  Corporation 
(  FHIAIC  Certificates"),  and  (3)  guaranteed 
mortgage  pass-through  securities  issued  by  the 
Federal  National  Mortgage  Association  ("FNMA 


Certificates").  All  or  a  portion  of  the  Mortgage 
Certificates  securing  a  series  of  Bonds  may  be 
"partial  pool"  Mortgage  Certificates.  Some  of  the 
GNMA  Certificates  securing  a  Series  may  t>e 
backed  by  mortgage  loans  that  provide  fur 
payments  during  the  initial  portion  of  their  terms 
that  are  less  than  the  actual  amount  of  principal  and 
interest  payable  thereon  on  a  level  debt  ser\'ioe 
basis  (  GPM  GNMA  Certificates"). 


UM  I 
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("Owners  ').  Hach  Owner  will  be 
required  to  represent  thut  it  is 
purrhiisinx  Trust  Certificates  for  it»  own 
uccnuni  for  investment  purposes,  and 
not  with  a  view  to  any  distribution.  In 
addition,  the  Trust  Agreement  rflating 
to  each  Applicant  will  prohibit  the 
transfer  of  Trust  Certificates  if  there 
would  be  more  than  one  hundred 
Owiu'rs  of  8uf:h  Trust  Certificates  at  any 
time. 

0.  ISi(me  of  Ihe  Applicants,  SBMC.  the 
Qw  ner  Trustee,  the  Eiond  Trustee  or  the 
Owners  of  any  of  the  Applicants  will  lie 
able  to  impair  the  security  afforded  by 
the  Mortgage  Cerlincates  to  Ihe  holders 
of  the  Bonds.  That  is.  without  the 
consent  of  each  [londholdcr  to  be 
affected,  neither  the  Owners,  the  Owner 
Trustee  nor  Ihe  Bond  Trustee  will  be 
able  to:  (1)  Change  the  stated  maturity 
on  any  Bonds:  [Z]  reduce  the  principal 
amount  or  the  rate  of  inlen-sl  on  any 
Bonds;  (3)  change  the  priority  of 
payment  on  any  class  of  any  Series  of 
Bonds;  (4)  impair  or  adversely  affect  the 
Mortgage  Certificates  securing  a  Series 
of  Bonds:  (5)  pem\it  the  creation  of  a  lien 
ranking  prior  to  or  on  a  parity  with  the 
lien  of  Ihe  Indenture  for  any  Series  of 
Bonds;  or  (6)  terminate  or  otherwise 
deprive  the  Bondholders  of  the  security 
afforded  by  the  lien  of  the  related 
Indenture. 

7.  Thcf  sale  of  Trust  Cei  tific-ales  will 
not  alter  the  payment  of  ciish  flows 
under  the  Indenture,  including  the 
amounts  to  be  deposited  m  (he 
collection  account  or  any  reserve  fund 
created  pursuant  to  the  Indenture  to 
support  payments  of  principal  and 
interest  on  the  Bonds. 

8.  No  holder  of  a  controlling  interest  in 
an  Applicant  (as  the  term  "control"  is 
deHncd  in  Rule  4US  under  the  1933  Act), 
will  be  afniiated  with  either  Ihe 
custodian  or  the  statistical  rating  agency 
rating  the  Bonds.  N(me  of  the  Owners  of 
an  Applicant  will  be  afrdiated  with  Ihe 
Bond  Trustee. 

9.  The  interests  of  the  Bondholders 
will  not  be  compromised  or  impaired  by 
the  ability  of  SBMC  to  sell  beneficial 
interests  in  each  Applicant,  and  there 
will  not  be  a  conflict  of  interest  between 
the  Bondholders  and  the  Owners  for 
several  reasons:  (a)  The  Mortgage 
CertiQuites  which  initially  will  be 
pledged  to  seciir»r  Ihe  Bonds  issued  by 
such  Applicant  will  not  be  speculative 
in  nature  because  they  will  consist 
solely  of  (;NMA  Certificates.  FNMA 
Certificates  or  FHLMC  Certificates, 
which  Mortgage  Certificates  are 
guaranteed  as  to  timely  payment  of 
interest  and  timely  or  ultimate  payment 
of  principal  by  each  respective  agency: 
(b|  the  Bonds  wilt  only  i>e  issued 
provided  an  independent  nationally 


recognized-statistical  rating  agency  has 
rated  such  Bonds  in  tl>e  highest  rating 
category,  which  by  definition  means  that 
the  capacity  of  the  issuing  Applicant  to 
repay  principal  and  interest  on  ihe 
Bonds  is  extremely  strong,  (c)  the 
Indenture  under  which  the  Bunds  will  be 
issued  subjects  the  collateral  pledged  to 
secure  the  Bonds,  all  income 
distributions  thereon  and  all  proceeds 
from  a  conversion,  voluntary  or 
involuntary,  of  any  such  collateral  to  a 
first-priority  perfected  secunty  interest 
in  the  name  of  the  Bond  Trustee  on 
behalf  of  the  Bondholders;*  and  (d)  the 
Owners  will  be  entitled  to  receive 
current  distributions  repre.^:enting  the 
p<iynieiils  on  the  collateral  in  excess  of 
required  payments  on,  and  expenses  of. 
the  Bonds  from  each  Applicant  in 
accordance  with  the  terms  of  the 
applicable  Trust  Agreement,  which 
distributions  are  analogous  t(i  dividends 
payable  to  a  shareholder  of  a  corpotale 
issuer  of  collateralized  mortgage 
obligations.  Furthermore,  except  in  the 
case  of  an  Applicant  which  elects  to 
qualify  as  a  real  estate  mortgage 
investment  conduit  ("RF.MIC")  under  the 
Internal  Revenue  Code  of  1986.  the 
Owners  will  be  liable  for  the  expenses, 
taxes  and  other  liabilities  of  each 
Applicant  (other  than  the  principal  and 
interest  on  the  Bonds)  to  the  extent  not 
previously  paid  from  the  trust  estate. 
The  choice  of  the  form  of  issuer  for  the 
collateralized  mortgage  obligations  and 
the  identity  of  the  Owners  of  such 
issuer,  however,  will  not  alter  in  any 
way  the  payments  made  to  the  holders 
of  the  Bonds,  which  are  payments 
governed  by  an  Indenture  which  will 
meet  the  requirements  of  Ihe  1'rust 
Indenture  Act  of  1939. 

10.  One  or  more  Applicants  may  elect 
to  be  treated  as  a  REMIC.  The  election 
by  any  Applicant  to  be  treated  as  a 
REMIC  will  have  no  effect  on  the  level 
of  the  expenses  that  would  be  incurred 
by  any  such  Applicant.  If  an  Applicant 
ele(;ts  to  be  treated  as  a  REKIIC  it  will 
provide  for  the  payment  of 
administialive  fees  and  expenses 
incurred  in  connection  with  the  issuance 
of  the  Bonds  and  the  administration  of 


'Tbr  liitimlarr  lurther  sytHilicilly  prmridrk  ItuI 
no  HmoHpts  mny  iw  rote.4rii.'H  from  the  \wn  of  the 
Inili  ntiiri'  lo  hr  rnnilli-d  to  Ihe  issuiriii  .applicant 
|nnd  dny  onrnpr  ttf  beneficiui  mtmv»i%  ItwrroO  iiiil^l 
(i|  Ihr  Bond  Tnislei-  brf*  iritidv  Ihr  stticdult'd 
PHymriil*  of  priiitifMl  dnd  inlsml  on  (be  BiiimIx.  |<iI 
Ihe  Bt>nd  I'ruslee  hat  received  all  fee*  c.urniillv 
owned  lo  >r.  nnd  (in)  In  Ihe  eikleiil  reqniml  by  any 
Indenlurt'  cKetruled  in  connection  wilh  iIm-  ikwiance 
of  Ihe  Boftdi.  depoaita  have  been  made  lo  certain 
reserve  fund*.  Th«  Tr«»l  Aftreemeni  for  e^ch  Trutl 
will  provide  Ihal  the  Owuer  Trii»leo  under  Ihe  Tru»l 
AKtceminl  nill  have  j  lien  (upenur  In  lhal  »l  Ike 
Owmrr*  of  the  ttencDrial  inlereal*  of  Ihe  Trual  lo  Ihe 
renitiininK  cash  flow. 


the  Applicant  by  one  of  the  following 
methods  or  a  combination  of  one  ur 
more  of  such  methods:  (a)  A  third  parly, 
whose  credit  is  acceptable  lo  the  agerK:y 
or  agencies  rating  the  bonds,  the  Bond 
Trustee  and  the  Owner  Tmstee,  will 
guarantee  the  payment  of  such  fees  and 
expenses:  (b)  one  or  more  reserve  funds 
will  be  established  to  provide  for  the 
payment  of  such  fees  and  expenses, 
which  iiiaximuni  fees  typically  shall  be 
projected,  assuming  current  inflation 
factor  scenarios  required  by  the 
independent  agency  or  agencies  rating 
the  Bonds,  at  the  time  of  the  issuance  of 
Ihe  Bonds  and  the  establishing  of  such 
reserve  funds.  Thereafter,  the  Bond 
Trustee  will  look  solely  to  such  reserve 
funds  for  Ihe  payment  of  certain  fees 
and  expenses.  The  procedure  used  to 
calculate  the  anticipated  level  of  fees 
and  expenses  is  reasonable  and  has 
been  used  successfully  in  the  past,  in 
that  it  has  provided  available  funds 
sufficient  to  pay  such  fees  and  expenses 
and  to  insure  that  funds  will  be 
sufficient  to  cover  future  fees  and 
expenses  of  the  Bond  Trustee:  (c)  the 
Bonds  will  be  secured  by  collateral  the 
value  of  which  is  in  excess  of  the 
amount  necessary  to  make  payments  of 
principal  and  interest  on  the  Bonds,  and 
such  excess  or  a  portion  thereof  will  be 
applied  to  the  payment  of  such  fees  and 
expenses,  and  may  be  used  in 
combination  with  any  of  the  other 
methods  described  herein;  and  (d)  the 
Owners  of  the  Beneficial  interests  in  any 
Applicant  will  be  personally  liable, 
pursuant  to  the  applicaMe  Trust 
Agreement,  for  the  fees  and  expenses  of 
the  Applicant  not  otherwise  payable 
from  one  of  the  sources  described 
above.  Each  Applicant  will  insure  that 
Ihe  anticipated  level  of  fees  and 
expenses  will  be  more  than  adequately 
provided  for  regardless  of  which  or  all 
of  the  methods  selected  by  such 
Applicant. 

11.  The  aggregate  interests  of  the 
Owners  in  the  collateral  and  the 
expected  returns  by  sucli  Owners  will 
be  far  less  than  the  paymt  nts  made  to 
Bondholders.  Applicants  do  cu.t  intend 
to  deposit  Mortgage  Ceitificates  to 
secure  a  Series  of  Bonds  the  collateral 
value  of  which  exceeds  12U%  of  the 
aggregate  principal  amount  of  the  Bonds 
of  such  Series. 

12.  Except  to  the  extent  permitted  by 
Ihe  limited  right  to  substitute  Mortgage 
Certificates,  it  will  not  be  possible  for 
the  Owners  to  alter  the  composition  of 
Ihe  Mortgage  Certificates  initially 
deposited  into  an  Applicant,  and  in  no 
event  will  such  right  to  substitute 
Mortgage  Certificates  result  in  a 
diminution  in  the  value  or  quality  of 


such  Mortgage  Certificates.  Although  it 
is  possible  that  any  Mortgage 
Certificates  substituted  for  Mortgage 
Certificates  initially  deposited  into  an 
Applicant  may  have  a  different 
prepayment  experience  than  the  original 
Mortgage  Certificates,  the  interests  of 
the  Bondholders  will  not  be  impaired 
because:  (a)  The  prepayment  experience 
of  any  Mortgage  Certificates  will  lie 
determined  by  market  conditions 
be^yond  the  control  of  the  Owners  of  the 
beneficial  interests,  which  market 
conditions  are  likely  to  affect  all 
Mortgage  Certificates  of  similar 
payment  terms  and  maturities  ini 
similar  fashion;  (b)  the  interests  of  the 
Owners  are  not  likely  lo  he  greatly 
different  from  those  of  the  Bondholders 
with  respect  to  Mortgage  Certificate 
prepayment  experience;  and  (c)  to  the 
extent  that  it  may  be  possible  for  the 
Owners  to  cause  the  substitution  of 
Mortgage  Certificates  which  have  a 
different  prepayment  experience  than 
the  original  Mortgage  Certificates,  this 
situation  is  not  different  for  the 
Bondholders  than  the  traditional-: 
collateralized  mortgage  obligation 
structure  where  bonds  are  issued  by  an 
entity  that  is  a  whully-ownod 
subsidiary.  Further,  due  to  the  fact  that 
there  usually  will  be  more  than  one 
owner  of  antApplicant,  it  appears  less 
likely  that  the  Owners  will  be  able  to 
agree  on  any  desired  substitution  of 
Mortgage  Certificates  than  if  there  were 
a  single  owner  who  could  unilaterally 
decide  on  the  timing  and  execution  of 
the  substitution. 

13.  Each  Series  of  Bonds  to  be  issued 
may  contain  one  or  more  classes  of 
variable  or  floating  interest  rate  Bonds 
which  will  have  a  set  maximum  rate  of 
interest  ("interest  rale  cap ')  (or  a 
minimum  rate  of  interest,  in  the  case  of 
an  inverse-Hoating  rate  Bond). 

14.  At  the  time  of  the  deposit  of  the 
Mortgage  Certificates  with  the  Bond 
Trustee,  and  well  as  during  Ihe  life  of 
the  Bonds,  the  scheduled  paym.ents  of 
principal  and  interest  to  be  rt;ceived  by 
the  Bond  Trustee  on  all  Mortgage 
Certificates  pledged  lo  secure  the  Bonds, 
absent  a  default,  plus  reinvestment 
income  thereon,  and  funds,  if  any, 
pledged  to  secure  the  Bonds  (us 
described  in  the  application)  will  be 
sufficient  to  make  all  payments  of 
principal  and  interest  on  the  Bonds  then 
outstanding,  assuming  the  maximum 
interest  rate  on  each  class  of  variable 
rate  Bonds.  Sucii  Mortgage  Certificates 
will  be  paid  down  as  the  Mortgage 
Certificates  are  repaid,  but  will  not  be 
released  from  the  Iruienlure  prior  to  Ihe 
payment  of  the  Bonds. 
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15.  For  additional  representations  and 
conditions  concerning  classes  of  Bonds. 
certain  optional  and  mandatory 
redemption  features,  and  other 
provisions  of  the  Bonds,  see  the 
application. 

Applicants'  Legal  Conclusion 

1.  The  reque.sted  amended  order  is 
necessary  and  appropriate  in  the  public 
interest  because:  (a)  The  Applicants 
should  not  be  deemed  to  be  entities  to 
which  the  provisions  of  the  1940  Act 
were  intended  to  bi-  applied:  (b)  the 
Applicants  may  l>e  unable  to  proceed 
with  their  proposed  activities  if  the 
uncertainties  cc<nccrning  Ihe 
applicability  of  the  1940  Act  are  not 
removed;  (c)  the  Applicants'  activities 
are  intended  to  serve  a  recognized  and 
critical  public  need:  (d)  granting  of  the 
n;qiit  sted  amended  order  will  be 
consistent  with  the  protec:tion  of 
investors  because  they  will  be  protected 
during  the  offering  and  sale  of  the  Bonds 
by  the  registration  orexeniplion 
provisions  of  the  1933  Act  and  thereafter 
by  the  Bond  Trustee  representing  their 
interests  under  the  Indenture;  and  (e) 
Ihe  beneficial  interests  in  the  Applicant 
will  either  be  held  entirely  by  SBMC  or 
will  be  offered  only  to  a  limited  number 
of  sophisiicated  institutional  investors 
through  private  placements. 

Applicants'  Conditions. 

Applicants  agree  that  if  an  order  is 
granted  it  will  be  expressly  conditioned 
on  the  following  conditions: 

A.  Cuiiditioiis  Relating  to  the  Bund 

Col'atorat 

(1)  Fach  series  of  Bonds  will  be 
registered  under  the  1933  Act,  unless 
offered  in  a  transaction  exempt  from 
registration  pursuant  to  section  4(2)  of 
the  1933  Act. 

[2]  The  Bonds  will  be  "mortgage 
related  securities"  within  the  meaning  of 
section  3(a)(41|  of  the  Securities 
Exchange  Act  of  1934,  as  amended. 
Moreover,  the  Mortgage  Certificates 
directly  securing  the  Bonds  will  be 
limited  to  C.NMA  Certificates,  FNMA 
Certificates,  or  FHLMC  Certificates. 

{3|  If  new  Mortgage  Certificates  are 
subsliUited,  the  substitute  Mortgage 
Certificates  will:  (i)  Be  of  equal  or  better 
quality  than  the  Mortgage  Certificates 
replaced:  (ii)  have  similar  payment 
terms  and  cash  flow  as  ihe  Mortgage 
Cerlificates  replaced;  (iii)  be  insured  or 
guaranteed  lo  the  same  extent  as  the 
Mortgage  Certificates  replaced:  and  (iv) 
meet  the  conditions  set  forth  in 
paragraphs  (2)  and  (4).  in  addition,  new 
Mortgage  Certificates  may  not  be 
substituted  for  more  than  40%  of  the 
aggregate  face  amount  of  the  Mortgage 


Certificates  Initially  pledged  as 
Mortgage  Certificates.  In  no  event  may 
any  new  Mortgage  Certificates  be 
substituted  for  any  substitute  Mortgage 
Cerlificates. 

(4)  All  Mortgage  Cetificates,  funds, 
accounts  or  other  ct»ltaleral  securing  a 
series  of  Bonds  will  be  held  by  the  Bond 
Trustee,  or  on  behalf  of  the  Bond 
Trustee  by  an  independent  custodian. 
Neither  the  custodian  nor  the  Bond 
Trustee  may  be  an  affiliate  (as  the  term 
"affiliate"  is  defined  in  Rule  405  under 
the  1933  Act.  17  Ctt^  2.30.405)  of  the 
Applicants.  The  Bond  Trustee  will  be 
provided  with  s  first-priority  perfected 
security  or  lien  interest  In  and  lo  all 
collateral. 

(5)  Each  .series  uf  Bonds  will  be  rated 
it!  Ihe  highest  bond  rating  category  by  at 
least  one  nationally  recognized 
statistical  rating  agency  that  is  not 
affiliated  with  an  applicant.  The  Bonds 
will  be  considered  "redeamable 
securities"  within  the  meaning  of  section 
2(a|  (32)  of  Ihe  1940  Act. 

(6)  No  less  often  than  annually,  an 
independent  public  accountant  will 
audit  Ihe  books  and  records  of  each 
Applicant  and.  in  addition,  will  report 
on  whether  the  anticipated  paj  menis  of 
principal  and  interest  on  the  Mortgage 
Certificates  continue  to  be  adequate  to 
pay  the  principal  and  interest  on  the 
Bonds  in  accordance  with  their  terms. 
Upon  completion,  copies  of  the  auditor's 
reports  will  be  provided  lo  the  Bond 
Trustee. 

B.  Conffittons  Relating  to  Variable  Rate 
Bonds 

(7)  Each  class  of  variable  rale  Bonds 
will  have  a  set  maximum  interest  rate 
(an  interest  rate  cap). 

(8)  Al  the  time  of  the  deposit  of  the 
.Mortgage  Cerlificates  with  the  Bond 
Trustee,  as  well  as  during  the  life  of  the 
Bonds,  the  scheduled  payments  of 
principal  and  interest  lo  be  received  by 
the  Bond  Trustee  on  all  Mortg^ige 
Certificates  pledged  to  secure  ihe  Bonds, 
plus  reinvestment  income  fhrrron,  and 
funds,  if  any.  pledged  to  secure  the 
Bonds  (as  described  in  the  application) 
will  be  sufficient  to  make  all  payments 
of  principal  and  interest  on  the  Bonds 
then  outstanding,  assuming  the 
maximum  interest  rate  on  each  class  of 
variable  rate  Bonds.  Such  Mortgage. 
Certificates  will  be  paid  down  as  the 
mortgages  underlying  the  Mortgage 
Certificates  are  repaid,  but  will  not  be 
released  from  the  lien  of  the  Indenture 
prior  to  the  payment  of  Ihe  Bonds. 
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(     (    ndition  Relating  to  HEMIC  '-, 

t.i\  i.on 

(9)  The  election  by  an  Applicant  to  be 
treated  as  a  REMIC  will  have  no  effect 
on  the  level  of  the  expenses  that  would 
be  incurred  by  an  Applicant.  Any 
Applicant  that  elects  to  be  treated  as  a 
REMIC  will  provide  that  all 
administrative  fe(;s  and  expenses  in 
connection  with  the  administration  of 
the  Applicant  will  be  paid  or  provided 
for  in  a  manner  satisfactory  to  the 
agency  or  agencies  rating  the  Bonds.  In 
an  Applicant  elects  to  be  treated  as  a 
RKMIC  it  will  provide  for  the  payment  of 
administrative  fees  and  expenses 
incurred  in  connection  with  the  issuance 
of  the  Bonds  by  it  and  the 
administration  of  the  Applicant  by  one 
of  the  following  methods  or  a 
combination  of  one  or  more  of  such 
methods:  (a)  A  third  party,  whose  credit 
is  acceptable  to  the  agency  or  agencies 
rating  the  Bonds,  the  Bond  Trustee  and 
the  Owner  Trustee,  will  guarantee  the 
payment  of  such  fees  and  expenses:  (b) 
one  or  more  reserve  funds  will  be 
established  to  provide  for  the  payment 
of  such  fees  and  expenses,  which 
maximum  fees  typically  shall  be 
projected,  assuming  current  inflation 
factor  scenarios  required  by  the 
independent  agency  or  agencies  rating 
the  Bonds,  at  the  time  of  the  issuance  of 
the  Bonds  and  the  establishing  of  such  , 
reserve  funds.  Thereafter,  the  Bond 
Trustee  will  look  solely  to  such  reserve 
funds  for  the  payment  of  certain  fees 
and  expenses.  The  procedure  used  to 
calculate  the  anticipated  level  of  fees 
and  expenses  is  reasonable  and  has 
been  used  successfully  in  the  past,  in 
that  it  has  provided  available  funds 
sufficient  to  pay  such  fees  and  expenses 
and  to  insure  that  funds  will  be 
sufficient  to  cover  future  fees  and 
expenses  of  the  Bond  Trustee:  (c)  the 
Bonds  will  be  secured  by  collateral  the 
value  of  which  is  in  excess  of  the 
amount  necessary  to  make  payments  of 
principal  and  interest  on  the  Bonds,  and 
such  excess  or  a  portion  therof  will  be 
appliei!  to  the  payment  of  such  fees  and 
expenses,  and  may  be  used  in 
combination  with  any  of  the  other 
methods  described  herein,  and  (d)  the 
Owners  of  the  beneficial  interests  in  any 
Applicant  will  be  personally  liable, 
pursuant  to  the  applicable  Trust 
Agreement,  for  the  fees  and  expenses  of 
the  Applicant  not  otherwise  payable 
from  one  of  the  sources  described 
above.  Each  Applicant  will  insure  that 
the  anticipated  level  of  fees  and 
expenses  will  be  more  than  adequately 
provided  for  regardless  of  which  of  the 
above  methods  above  (which  methods 
may  be  used  in  combination)  are 


selected  by  such  Applicant  to  provide 
for  the  payment  of  such  fees  and 
expenses. 

D.  Conditions  Relating  to  the  Sole  of 
Residual  Interests 

(10)  Notwithstanding  the  sale  of 
residual  interests,  all  of  the  outstanding 
stock  of  SBMC  (the  depositor  of  each 
Trust  Applicant)  will  continue  to  be 
owned  by  SBI. 

(11)  In  addition.  Applicants  agree  that 
the  above  representations  regarding  the 
residual  interests  (and  more  fully 
described  in  the  application)  will  be 
express  conditions  to  the  requested 
Order. 

Fur  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
lonathan  G.  Kals, 
Secretary. 
(PR  Doc.  87-13607  Filed  6-12-87;  8:45  am) 

WUmO  CODE  MIO-OI-M 

(Release  No.  IC-15779;  (813-77)1 
Stone  Street  Fund  1984;  Application 

|une  8. 1987. 

agency:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 
Exemption  under  the  Investment 
Company  Act  of  1940  ("1940  Act"). 

Applicant:  Stone  Street  Fund  1984 
("Partnership")  and  Stone  Street  Corp. 
("General  Partner") 

Relevant  1940  Act  Section:  Amended 
Exemptive  Order  requested  under 
sections  6(b)  and  6(e). 

Summary  of  Application:  Applicants 
seek  a  second  order  amending  an 
existing  Commission  order  that 
exempted  the  Partnership  and  all  similar 
partnerships  offered  to  the  same  class  of 
investors  as  the  Partnership  (together 
"Partnerships")  from  all  provisions  of 
the  1940  Act  with  certain  exceptions. 
The  exemption  requested  would  permit 
the  Partnerships,  each  of  which  is  a 
limited  partnership  organized  for  key 
employees  of  Goldman,  Sachs  &  Co.,  to 
invest  through  a  joint  brokerage  account 
at  Goldman,  Sachs  &  Co.  without  the 
necessity  of  separately  segregating  the 
securities  and  investments  of  each 
Partnership. 

Filing  Date:  The  application  was  filed 
on  December  10, 1986  and  amended  on 
April  13,  and  May  28,  1987. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 


be  received  by  the  SEC  by  5:30  p.m.  on 
June  30, 1987.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest,  the  reason  for  the  request,  and 
the  issues  you  contest.  Serve  the 
Applicant  with  the  request,  either 
personally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  the  SEC,  along  with 
proof  of  service  by  affidavit,  or,  for 
lawyers,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street.  NW.,  Washington,  DC  20549. 
Applicants,  85  Broad  Street.  New  York. 
New  York  10004. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joyce  .VI.  Pickholz,  Stuff  ,'\ttorney,  (202) 
272-3046,  or  Curtis  Milliard,  Special 
Counsel.  (202)  272-3026  (Office  of 
Investment  Company  Regulation). 

SUPPLEMENTARV  INFORMATION: 

Following  is  a  summary  of  the 
application:  the  complete  application  is 
available  for  a  fee  from  either  the  SECs 
Public  Reference  Branch  in  person  or  the 
SFC's  commercial  copier  (800)  231-3282 
(in  Maryland  (.301)  2.58-4300). 

Applicant's  Representations 

1.  Applicants  previously  received  an 
exemption  order  [Investment  Company 
Act  Release  No.  13921  (May  2. 1984)| 
("Initial  Order")  exempting  them  from 
all  provisions  of  the  Act  with  certain 
exceptions  and  granting  confidential 
treatment  to  certain  filings  and  an  order 
[Investment  Company  Act  Release  No. 
143,10  (January  17. 1985)  amending  the 
Initial  Order  (the  Initial  Order  and  the 
order  amending  the  Initial  Order 
together,  the  "Amended  Order").  The 
applications  for  the  Amended  Order  are 
incorporated  in  the  pending  application 
by  reference.  The  Amended  Order 
exempted  both  the  Initial  Partnership 
and  similar  Partnerships  which  may  be 
organized  in  the  future  from  all 
provisions  of  the  Act  with  certain 
exceptions. 

2.  The  exemption  is  requested  to 
facilitate  the  investment  by  the 
Partnerships  in  a  joint  brokerage 
account  established  by  Goldman,  Sachs 
&  Co.  for  trading  by  Goldman,  Sachs  & 
Co.,  the  Partnerships  and/or  Goldman 
Sachs  partners'  investment  vehicles  in 
investments  such  as  risk  arbitrage 
investments,  publicly-traded  equity 
securities  and  high-yield  debt  securities. 
Although  the  existing  Partnerships 
presently  participate  in  such 
investments,  securities  are  purchased 
and  sold  on  an  individual  basis  for  each 
Partnership.  This  has  resulted  in 
significant  additional  paperwork  and 
costs,  including  paperwork  and  costs 
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resulting  from  separate  processing  and 
confirmation  of  trades  and  segregation 
of  securities  owned. 

3.  Under  the  joint  trading  program, 
each  participant  in  the  trading  account 
will  determine  annually  how  much  of 
that  participant's  funds  to  invest  in  the 
trading  account.  The  participants  will 
not  be  allowed  to  withdraw  funds  from 
the  account  during  the  course  of  the 
year.  At  the  termination  of  each  one 
year  period,  each  participant  will  be 
entitled  to  its  pn)portional  interest  in  the 
account  based  upon  its  initial 
contribution  to  the  trading  account.  Only 
one  confirmation  will  be  given  for  each 
trade  done  by  the  account,  but  securities 
and  cash  in  the  account  will  at  all  times 
be  owned  separately  by  each  participant 
based  on  its  initial  contribution  to  the 
account. 

4.  The  above  terms  and  conditions  of 
participation  in  the  account  (including 
the  separate  ownership  of  securities  and 
cash)  will  be  established  pursuant  to  a 
written  agreement  among  the 
participants  and  Goldman.  Sachs  &  Co. 
entered  info  at  the  time  the  account  is 
created  and  at  the  time  of  each  annual 
redetermination  of  participants  This 
agreement  will  become  part  of  the 
records  of  Goldman.  Sachs  &  Co.  and 
each  partitipanl  so  that,  at  any  time,  the 
separate  ownership  of  securities  and 
cash  may  be  determined.  In  addition, 
the  account  will  be  maintained  in 
compliance  with  the  customer  protection 
requirements  of  the  Securities  Exchange 
Act  of  1934  (the  "Exchange  Act"), 
including  the  regulations  under  section 
15(c)  of  that  Act.  The  records  of  the 
account  will  be  made  available  to  the 
General  Partner  of  each  of  the 
participating  Partnerships  and  to  the 
auditors  of  each  of  the  participants. 

Applicants'  Legal  Conclusions 

1.  Although  Goldman,  Sachs  &  Co. 
will  not  guarantee  the  Partnerships 
against  loss,  the  Applicants  believe  that 
the  proposed  arrangements  provide 
adequate  protections  against  loss  to  the 
Partnerships  from  insolvency,  fraud  or 
embezzlement.  First,  the  strong  financial 
position  of  Cioldman.  Sachs  &  Co.  and 
the  requirements  of  the  Commission's 
net  capital  rule  under  the  Exchange  Act 
minimize  tlie  risk  of  loss  from 
insolvency.  Further,  although  the  rules 
applicable  to  Goldman.  Sachs  &  Co. 
under  the  Exchange  Act  do  not  require 
physical  segregation  of  securities  as 
does  Rule  17f-l  under  the  1940  Act.  the 
Partnerships  will  (us  any  other  customer 
of  Goldman.  Sachs  &  Co.)  be  entitled  to 
the  benefits  of  the  protective  provisions, 
including  confirmation  requirements, 
requirements  of  physical  possession  and 
control  of  securities,  fidelity  bonding 
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and  adequate  recordkeeping  which  the 
Applicants  believe  furnish  appropriate 
protection  for  the  Partnerships  against 
loss  from  fraud  or  embezzlement. 

2.  Given  the  relationship  of  trust  and 
confidence  between  investors  in  the 
Partnerships  and  Goldman.  Sachs  &  Co., 
and  the  knowledge  of  such  investors  of 
the  operations  of  Goldman,  Sachs  &  Co., 
the  Applicants  believe  that  the  proposed 
exemption  is  appropriate.  The  investors 
in  the  Partnerships  as  vice  presidents 
and  limited  partners  of  Goldman,  Sachs 
&  Co.  have  confidence  in  the  procedures 
adopted  by  Goldman  Sachs  &  Co.  to 
safeguard  securities  holdings,  which  will 
apply  to  the  operations  of  the  proposed 
joint  trading  account.  Further, 
participation  by  any  Partnership  in  any 
joint  investments  w'hich  would 
otherwise  fall  within  the  prohibitions  of 
section  17(d)  of  the  1940  Act  will  be 
effected  in  compliance  with  the 
conditions  containted  in  the  Amended 
Order. 

For  the  Commission,  by  the  Di\'ision  of 
Investment  Management,  pursuant  to 
dtflegated  authority. 
Jonathan  G.  Katz, 
St^cretary: 

jFR  Doc  b7-130(>8  Filed  8-12-87;  8:45  am| 
BILUNQ  CODE  MtO-01-« 

IRel.  No.  IC-15788;  812-66601 
Wellington  Fund,  Inc.,  et  al.;  Application 

)unt'  9. 1987. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC"). 
ACTION:  Notice  of  application  for 
Exemption  under  the  Investment 
Company  Act  of  1940  ("the  1940  Act"). 

Applicants:  Wellington  Fund,  Inc..  The 
Windsor  Funds,  Inc..  Vanguard  World 
Fund.  Inc.,  Gemini  II,  Inc.,  Explorer 
Fund,  Inc.,  Explorer  II,  Inc..  W.L.  Morgan 
Growth  Fund.  Inc..  Wellesley  Income 
Fund,  Inc.,  Vanguard  Fixed  Income 
Securities  Fund,  Inc..  Vanguard  Money 
Market  Reserves.  Inc.,  Vanguard 
Qualified  Dividend  Portfolio  I.  Inc., 
Vanguard  Qualified  Dividend  Portfolio 
II,  Vanguard  Qualified  Dividend 
Portfolio  in.  Vanguard  Index  Trust, 
Vanguard  Municipal  Bond  Fund,  Inc., 
Trustees'  Cumapiigled  Fund,  Naess  & 
Thomas  Sag^Kl  Fund,  Inc.,  Vanguard 
SpecializecfPortfolios,  Inc.,  PRIMECAP 
Fund,  Inc.,  Vanguard  California  Insured 
Tax-Free  Fund,  Vanguard  New  York 
Insured  Tax-Free  Fund,  Vanguard 
Pennsylvania  Insu.'^d  Tax-Free  Fund, 
Vanguard  Convertible  Securities  Fund. 
Inc..  Vanguard  Bond  Market  Fund.  Inc., 
Vanguard  Quantitative  Portfolios,  Inc., 
and  all  future  investment  companies  of 


the  Vanguard  Group  of  Investment 
Companies  (collectively,  "Vanguard 
Group"  or  "Funds")  and  The  Vanguard 
Group,  Inc.  ("Vanguard").  "" 

Relevant  1940  Act  Sections:  Order 
requested  under  section  17(d)  of  the  1940 
Act  and  Rule  17d-l  thereunder. 

Summary  of /Application:  The  Funds 
seek  an  order  to  permit  them  to  amend 
their  Funds'  Service  Agreement  to 
increase  the  authorized  capital  of 
Vanguard,  the  service  company  jointly 
owned  by  the  Funds,  to  $25,000,000, 
subject  to  the  limite lions  set  forth  in  the 
Funds'  Service  Agreement 
("Agreement")  and  to  permit  the 
amendment  to  the  Agreement  by 
shareholders  of  each  of  the  Vanguard 
Funds. 

Filing  Dates:  The  application  was 
filed  on  March  23. 1967  and  amended  on 
June  4, 1987. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  their 
application  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SFC  by  5:30  p.m.,  on 
July  1, 1987.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest,  the  reason  for  the  request  and 
the  issues  you  contest.  Serve  the 
Applicants  with  the  request,  either 
personally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  the  SEC.  along  with 
proof  of  service  by  affidavit,  or.  for 
law^'ers,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretarj'  of  the  SEC. 

ADDRESSES:  Secretary,  SEC  450  5th 
Street.  NW..  Washington,  DC  20549.  The 
Vanguard  Funds  and  The  Vanguard 
Group.  Inc.,  c/o  Vanguard  Financial 
Center.  1300  Morris  Drive,  P.O.  Box  876. 
Valley  Forge,  Pennsylvania  19482. 
FOR  FURTHER  INFORMATION  CONTACT: 
Fran  Pollack.  Staff  Alturnty  (202)  Z7Z- 
3024  or  Karen  L  Skidmore,  Special 
Counsel  (202  272-3023  (Division  of 
Investment  Management). 

SUPPLEMENTARY  INFORMATION: 

F'oUowing  is  a  summary  of  the 
application;  the  complete  application  is 
available  for  a  fee  from  either  the  SECs 
Public  Reference  Branch  in  person  or  the 
SECs  commercial  copier,  (800)  231-3282 
(in  Maryland,  (301 )  258-4300). 

Applicants'  Representations 

1.  Each  of  the  Funds  is  an  investment 
company  registered  under  the  1940  Act 
and  a  member  Fund  of  the  Vanguard 
Group  of  investment  companies. 
Vanguard  is  the  wholly  and  jointly 
owmed  subsidiary  of,  and  service 
company  to,  the  member  Funds  of  The 
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Vanguard  Croup.  Vanguard  is  a 
registered  investment  adviser  and 
transfer  agent. 

2.  On  May  1. 1975.  the  eleven  then 
existing  Funds  "internalized"  their 
corporate  management  and 
administrative  functions  through 
Vanguard.  This  partial  internalization 
was  effected  pursuant  to  the  terms  of 
the  Agreement  dated  May  1,  1975,  which 
provided:  (1)  That  the  Funds  capitalize 
Vanguard  by  purchasing  shares  of  its 
common  stock  in  proportion  to  their 
relative  net  assets;  and  (2)  that  the 
initial  capitalization  of  Vanguard  be 
$300,000.  On  February  18, 1975.  the 
Commission  issued  an  order  (1940  Act 
Release  No.  8676)  permitting  the 
proposed  purchase  of  shares  of 
Vanguard  by  the  then  existing  Funds. 

3.  On  July  16. 1976.  the  Funds 
internalized  most  aspects  of  their 
sharchnlHer  services  (i.e.  transfer 
aqency)  functions  through  Vanguard.  On 
February  8. 1977.  snles  commissions 
were  eliminated  on  the  sale  of  shares  of 
the  nine  Funds  which  had  imposed  such 
charges.  Simultaneously,  the  Board  of 
Directors  of  each  Fund  (other  than 
Cernuii  Fund  and  Exeter  Fund  which 
h  ivf^icen  liquidated  by  merger) 

finned  to  internalize  each  Fund's 
jution  function  on  a  joint  basis 
le  other  Funds  in  the  Vanguard 
On  October  1. 1977.  the  fifteen 
then  existing  Funds  internalized  their 
distribution  function  through  Vanguard. 
This  further  internalization  was  effected 
pursuant  to  the  terms  of  amendments, 
dated  October  1. 1977,  to  the  Agreement, 
which  were  approved  by  the 
shareholders  of  the  Funds.  The 
Commission  iksued  an  order  on  a 
temporary  basis  while  hearings  could  be 
held  to  determine  whether  the 
temporary  orders  of  exemption  should 
be  permanent  (1940  Act  Release  No. 
9927.  September  13. 1977).  Following 
hearings,  the  amendments  were 
permitted  by  an  order  of  the 
Commission  dated  February  25. 1981 
(1940  Act  Release  No.  11645). 

4.  The  Agreement  was  subsequently 
amended  twice:  (i)  On  May  4, 1981.  the 
Commission  issued  an  order  (1940  Act 
Release  No.  11776)  permitting  the  Funds 
to  increase  their  maximum  aggregate 
capital  contributions  in  Vanguard  to 
$2,500,000  and  (ii)  on  November  3. 1983. 
the  Commission  issued  an  order  (1940 
Act  Release  No.  13613)  permitting  the 
Vanguard  Funds  to  increase  their 
maximum  aggregate  capital 
contributions  in  Vanguard  to 
$10,300,000.  In  each  case,  the 
amendment  to  the  Agreement  was  also 
approved  by  shareholders  of  each  of  the 
Funds. 


5.  Currently,  the  Agreement,  as 
amended,  limits  the  aggregate  cash 
investments  of  the  Funds  in  shares  of 
Vanguard  to  $10,000,000  and  the  cash 
investment  of  each  Fund  to  0.25%  of  its 
then  current  assets,  in  both  cases  as 
determined  at  the  time  of  the  most 
recent  investment.  The  amounts  which 
each  of  the  Funds  have  invested  in 
Vanguard  are  adjusted  from  time  to  time 
by  purchases  and  sales  of  shares  among 
the  Funds.  As  of  March  1, 1987,  the 
Funds  had  invested  a  total  of  $0,500,000 
in  Vanguard. 

6.  Subject  to  obtaining  an  order  of  the 
Commission  sought  by  the  application, 
the  Funds  propose  to  submit,  for  the 
approval  of  shareholders  of  each  of  the 
Funds,  an  amendment  to  the  Agreement 
increasing  the  authorized  capital  of 
Vanguard  to  $25,000,000.  The  current 
limitation  that  each  Fund's  contribution 
to  the  capital  of  Vanguard  shull  not 
exceed  0.25%  of  its  assets,  will  not  be 
amended.  Based  on  the  Funds'  assets  of 
approximately  $29.0  billion  at  March  10, 
1987.  if  Vanguard's  working  capital  were 
increased  immediately  to  $25,000,000. 
each  Fund's  contribution  to  Vanguard's 
capital  would  be  approximately  0.09%  of 
its  assets  (i.e..  less  than  l/lO  of  1%).  If 
the  proposed  amendment  to  the 
Agreement  is  approved  by  the 
Commission  and  the  Funds' 
shareholders,  the  boards  of  directors 
propose  to  cause  the  Funds  to 
immediately  increase  their  aggregate 
contribution  to  Vanguard  to  $10,000,000. 

7.  Applicants  believe  that  the 
currently  authorized  capital  ($10,000,000) 
of  Vanguard  is  no  longer  adequate  to 
accomplish  its  original  primary  purpose 
of  serving  as  working  capital  to  be  used 
to  pay  Vanguard's  ongoing  expenses. 
Vanguard's  expenses  have  increased 
substantially  over  the  last  three  years  as 
the  Vanguard  Croup  and  the  Funds 
comprising  the  Vanguard  Group  have 
grown,  and  expenses  are  expected  to 
increase  again  in  1987.  Since  the 
commencement  of  internalization  on 
May  1, 1975,  the  Funds  have  grown  in 
number  from  eleven  with  total  assets  of 
$1.8  billion,  to  forty-eight  with  total 
assets  of  approximately  $29  billion  as  of 
March  10. 1987.  Further,  during  this 
same  period  the  number  of  employees  of 
Vanguard  increased  from  60  to  1,452. 
and  Vanguard's  average  monthly 
expenses  increased  from  approximately 
$119,000  to  $6,082,000. 

8.  Notwithstanding  this  growth  in  the 
magnitude  of  the  Vanguard  Group's 
operations  (and  the  absolute  dollar 
expenditures  resulting  therefrom)  and 
inflationary  conditions,  which  would 
otherwise  be  expected  to  magnify  the 
increase  in  these  expenditures,  the 


aggregate  expense  ratio  of  the  Funds  as 
a  group  was  lower  in  1986  (.47%  of  total 
net  assets)  than  in  1975  (.69%  of  total  net 
assets)  and  1983  (.62%  of  total  net 
assets).  These  unit  cost  reductions  of 
32%  and  24%,  respectively,  occurred 
during  a  period  of  generally  rising 
expense  ratios  of  nearly  all  other  mutual 
fund  complexes. 

9.  Vanguard  is  an  affiliated  person,  as 
defined  in  section  2(a)(3)(B)  of  the  1940 
Act,  (at  January  31, 1987)  of  at  least  The 
Windsor  Funds,  Vanguard  Money 
Market  Reserves,  Vanguard  Municipal 
Bond  Fund,  and  Vanguard  Fixed  Income 
Securities  Fund,  which  each  own  more 
than  5%  of  the  voting  securities  of 
Vanguard.  Vanguard  may  also  be 
deemed  to  be  directly  or  indirectly 
controlled  by.  or  under  common  control 
with  one  or  more  or  all  of  the  Funds 
(including  any  new  investment 
companies  organized  pursuant  to  the 
Agreement)  insofar  as  the  Funds  own  all 
of  Vanguard's  voting  securities,  and 
Vanguard  and  the  Funds  have  common 
directors.  Each  of  the  Funds  (including 
any  new  investment  companies 
organized  pursuant  to  the  Agreement) 
may  be  deemed  to  be  an  affiliated 
person  of  each  and  all  of  the  other 
Funds,  insofar  as  the  Funds  and 
Vanguard  have  common  boards  of 
directors.  The  Funds  have  also  entered 
into  an  agreement  with  respect  to  the 
voting  of  shares  of  Vanguard  to  be 
owned  by  the  Funds,  and  therefore  may 
be  deemed  to  be  under  "common 
control"  as  defined  in  section  2(a)(3)(C) 
of  the  1940  Act. 

10.  By  virtue  of  the  affiliations 
described  above,  one  or  more  or  all  of 
the  Funds  and  Vanguard  may  be 
deemed  |o  be  engaged  in  a  joint 
transaction  prohibited  by  section  17(d) 
of  the  1940  Act  and  therefore  would  be 
prohibited  from  participating  in  the 
proposed  transaction  unless  an  order  is 
issued. 

11.  As  business  organizations,  the 
Funds  must  have  the  financial  resources 
available  to  bear  current  expenses 
(including  employee  compensation,  rent 
and  office  equipment  leasing  costs),  to 
acquire  the  office  space,  furnishings  and 
equipment  necessary  to  conduct  their 
business  activities,  and  to  make 
financial  commitments  which  the  Funds" 
boards  of  directors  determine  are 
necessary  or  appropriate  to  serve  the 
interests  of  the  Funds'  shareholders. 

12.  The  boards  of  directors  have 
determined  that  it  is  in  the  interests  of 
the  Funds'  shareholders  to  increase  the 
authorized  capital  of  Vanguard  to 
$25,000,000  and  thus  to  have  available 
through  Vanguard  adequate  resources  to 
acquire  assets  or  undertake  other 


financial  commitments  when 
opportunities  exist.  The  boards  of 
directors  have  found,  through  actual 
experience  that,  it  is  not  feasible  to  to 
seek  a  Commission  exemptive  order  and 
shareholder  approval  each  time  a  need 
for  an  additional  expenditure  of  capital 
arises. 

Applicants'  Legal  Conclusions 

13.  The  proposed  increase  in 
authorized  capital  is  consistent  with  the 
provisions,  policies  and  purposes  of  the 
1940  Act  because  the  capital  increase 
will  minimize  the  administrative 
burdens  and  expenses  resulting  from  the 
frequent  need  to  reimburse  Vanguard, 
and  will  enhance  the  directors'  ability  to 
take  actions  which  they,  in  the  exercise 
of  informed,  independent  and  good  faith 
business  judgement,  believe  wiil  serve 
the  interests  of  the  Funds'  shareholders. 

14.  The  capital  authorized,  if  fully 
contributed,  is  reasonable  in  light  of  the 
present  size  of  the  Vanguard  Group  and 
Vanguard's  current  working  capital 
requirement  and  potential  capital 
commitments.  Moreover,  the  authorized 
capital  represents  a  small  portion  of 
each  Fund's  net  assets  in  light  of  the 
services  which  each  Fund  derives  by 
being  a  member  of  a  strong  fund  group. 
At  current  assets  levels,  each  Fund's 
contribution  to  Vanguard's  capital 
would  represent  approximately  0.05%  of 
the  Fund's  assets  at  the  $15  million  level 
and  0.09%  at  the  $25  million  level. 

15.  In  light  of  the  anticipated  possible 
uses  of  the  increased  amount  of  capital, 
the  allocation  of  capital  contributions 
based  upon  the  Funds'  relative  net 
assets,  periodically  adjusted,  results  in 
each  Fund's  participation  in  the 
arrangement  on  an  equal  basis.  Further, 
if  an  order  of  the  Commission  is  issued, 
the  proposed  amendment  to  the  Funds' 
Agreement  will  be  submitted  for 
approval  by  the  shareholders  of  each  of 
the  Funds. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

lonalhan  G.  Katz, 

Secretary. 

[FR  Doc.  87-13609  Filed  6-12-87;  8:45  am) 

BILLUNG  CODE  MIO-OI-M 

SMALL  BUSINESS  ADMINISTRATION 
[Declaration  of  Disaster  Loan  Area  «;^281 1 

Otiio;  Delcaratlon  of  Disaster  Loan 
Area 

Lawrence  County,  in  the  State  of 
Ohio,  constitutes  a  disaster  area 
because  of  damage  from  a  flash  flood 
which  occurred  on  May  21.  1987. 
Applications  for  loans  for  physical 
damage  may  be  filed  until  the  close  of 


business  on  August  10. 1987,  and  for 
economic  injury  until  the  close  of 
business  on  March  9, 1988.  at  the 
addressed  listed  below; 
Disaster  Area  2  Office,  Small  Business 
Administration,  120  Ralph  McGill 
Blvd.,  14th  Floor,  Atlanta,  Georgia 
30308. 

or  other  locally  announced  locations. 
The  interest  rates  are; 

Perceni 

Homeowners  witti  credit  available 
elsewhere 8.000 

Homeowners  without  credit  avail- 
able elsewhere 4.000 

Businesses  with  credit  available 
elsewhere 8,000 

Businesses  without  credit  avail- 
able elsewhere 4.000 

Businesses  (EIDL)  without  credit 
available  elsewhere 4.000 

Other  (non-profit  organizations  in- 
cluding chantable  and  religious 
organizations) 9.500 

The  number  assigned  to  this  disaster 
is  228106  for  physical  damage  and  for 
economic  injury  the  number  is  653100. 
(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  59002  and  59008). 

Dated:  June  9. 1987. 
lames  Abdnor, 
Administration. 
|FR  Doc.  87-13600  Filed  6-12-87;  8:45  amj 

BILLING  CODE  »02S-01-M 


TENNESSEE  VALLEY  AUTHORITY 

Information  Collection  Under  Review 
by  ttie  Office  of  Management  and 
Budget  (0MB) 

AGENCY:  Tennessee  Valley  Authority. 
ACTION:  Paperwork  Reduction  Act  of 
1980,  as  amended  by  Pub.  L.  99-591; 
Information  collection  under  review  by 
the  Office  of  Management  and  Budget 
(OMB). 

summary:  The  Tennessee  Valley 
Authority  (TVA)  has  sent  to  OMB  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  Chapter  35).  as  amended  by  Pub. 
L.  99-591. 

Requests  for  information,  including 
copies  of  information  collection 
proposed  and  supporting 
documentation,  should  be  directed  to 
the  Agency  Clearance  Officer  whose 
name,  address,  and  telephone  number 
appear  below.  Questions  or  comments 
should  be  directed  to  the  Agency 
Clearance  Officer  and  also  to  the  Desk 
Officer  for  the  Tennessee  Valley 
Authority,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington, 
DC  20503;  Telephone;  (202)  395-7313. 


Agency  Clearance  Officer  Mark  R. 
Winter,  Tennessee  Valley  Authority.  100 
Lupton  Building,  Chattanooga,  TN  37401; 
(615)  751-2524. 

Type  of  Request:  Regular  submission. 

Title  of  Information  Collection:  Salary 
Survey  for  Salary  Policy  Bargaining  Unit 
Employees. 

Frequency  of  Use:  Annually. 

Type  of  Affected  Public:  State  or  local 
governments.  Federal  agencies,  non- 
profit institutions,  businesses  or  other 
for-profit. 

Small  Businesses  or  Organizations 
Affected;  No. 

Federal  Budget  Functional  Category 
Code;  999. 

Estimated  Number  of  Annual 
Responses;  45. 

Estimated  Total  Annual  Burden 
Hours:  135. 

Need  For  and  Use  of  Information: 
TVA  conducts  an  annual  salary  survey 
for  employee  compensation  and  benefits 
as  a  basis  for  labor  negotiations  in 
determining  prevailing  rates  of  pay  and 
benefits  for  represented  salary  policy 
employees.  TVA  surveys  firms,  and 
Federal,  State,  and  local  governments 
whose  employees  perform  work  similar 
to  that  of  TVA's  salary  policy 
employees. 
)ohn  W.  Thompson, 
Manager  of  Corporate  Services,  Senior 
Agency  Official. 
[FR  Doc.  87-13545  Filed  6-12-87:  8:45  am] 

BILUNG  CODE  S12(M)1-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Radar  Approach  Control  Facility  at 
McCtiord  Air  Force  Base,  WA;  Closing 

Notice  is  hereby  given  that  on  or 
about  July  5, 1987,  the  radar  approach 
control  facility  at  McChord  Air  Force 
Base.  Washington,  will  be  closed. 
Services  to  the  aviation  public  formerly 
provided  by  this  facility  will  be 
provided  by  the  radar  approach  control 
facility  at  Seattle-Tacoma  International 
Airport,  Washington.  This  information 
will  be  reflected  in  the  FAA 
Organization  Statement  the  next  time  it 
is  issued. 

(Sec.  313(a),  72  Stat.  752:  49  U.S.C.  1354) 

Issued  in  Seattle.  Washington,  on  )une  1. 
1987. 

Wayne  |.  Barlow, 

Director,  North  tvesl  Mountain  Region. 
[FR  Doc.  87-13521  Filed  6-12-87;  8:45  amJ 

BILUNG  CODE  4910-1J-M 


UM  I 
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Federal    Register 
Vol.  52.  No.  114 
Monday.  June  IS,  19«7 


This   section  of  the   FEDERAL  REGISTER 
contajr«  notices  of  meetings   puMshed 
under   the   "Government   tn   tt>e  Sunshtne 
Act"   (Pub    L.   94-409)  6   U.SC.   562to<eM3) 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

TIME  ANO  DATE:  Wednesday.  |une  17. 
1987.  See  times  below. 

location:  Room  556.  Westwood 

I  uv\rrs,  5401  Westbard  Avenue. 
Bolhesda.  Md. 

STATUS: 

MATTERS  TO  BE  COHSIOtBEDl 

10:00  3.111.  : 

Open  to  the  Pvbfic 

1.  Cigarette  Lighters  Project  Briefing 

The  stuff  will  brief  the  CommiMiua  on  the 
Cigarette  Lighters  Project 

2:00  p-m. 

Closed  to  the  Public  , 

2.  Compliance  Status  Report 

The  staff  will  brief  the  Cummi&sion  on  a 

Compliiinre  SihIii*  Rt-port 


/ 


FOR  A  RECORDED  MESSAGE  CONTAINING 
THE  LATEST  AGENDA  INFORMATION,  CALU 

.SOI    4<i:'    "TTJ") 

CONTACT  PERSON  FOR  AOOITIOMAL 

information:  Sheldon  D.  Butts,  Office 
of  tht;  Stiirelary,  5401  Westbard  Ave., 
Hethesda,  Md.  20207  301^92-6800. 
Sbeldoo  O.  Bulla. 
Ih'puty  Sfcrt'tary. 
lune  10. 1967. 

[VH  Doc  87-13615  Filed  B-IO-O?:  «:2«pml 
BIUJNG  COOC  MS6-01-M 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
the  Federal  Deposit  Insurance 
Corporation's  Board  of  Directors  will 
meet  in  open  session  at  1:00  pjn.  on 
Wednesday,  |une  17, 1987,  to  consider 
the  following  matters: 

Summary  Agenda:  No  substantive 
discussion  of  the  following  items  is 
anticipated.  These  matters  will  be 
resolved  with  a  single  vote  unless  a 
member  of  the  Board  of  Directors 
requests  that  an  item  be  moved  to  the 
discussion  agenda. 

Disposition  of  minutes  of  previous 
meetings. 


Application  fur  Federal  deposit 
insurance: 

Western  Bank  and  Trust,  a  proposed  new 
twnk  to  be  located  at  1901  MHplewo€)d  Drive. 
Sulphur.  Lxiuisiana. 

Applications  (1)  for  Federal  deposit 
insurance  and  (2)  for  consent  to  merge 
and  to  establish  nineteen  branches: 

Metropolitan  Bank  of  Betheada.  an 
operating  norunsured  instituUon.  Bethesda. 
Maryland,  for  Federal  depoait  imunince  upon 
its  conversion  from  a  savings  and  loan 
association:  and  The  Bank  of  Baltimore. 
Baltimore.  Maryland,  for  content  to  mer^. 
under  its  charter  and  title,  with  Mefropcilit.in 
B.ink  of  Bethesda.  Bcthesda.  Maryland,  aud 
for  consent  lo  establish  the  nineteen  offices 
of  Metropolitan  Bank  of  Bethesda  as 
branches  of  The  Bank  of  Baltimore. 

Application  for  consent  to  purchase 
assets  and  assume  liabilities  and 
relocate  a  branch: 

First  American  Bank  forSavinjjs,  Boslon. 
Massachusetts,  an  insured  stuck  saving* 
bank,  for  consent  to  purrliase  certain  assets 
of  and  assume  the  liability  to  pay  deposits 
made  in  the  1575  Blue  Hitl  Avenue.  Boston, 
Massachusetts,  branch  of  f^ioneer  Financial. 
A  Co-OpcraUve  Bank.  Maiden. 
Massachusetts,  a  no n-FUIC- insured 
institution,  and  for  consent  to  relocate  its 
existing  .Mdltapan  Branch  from  1625  Blue  Hill 
Avenue.  Boston,  Masaacfausetts,  to  1575  Blue 
Hill  Avenue,  Boston,  Massachusetts. 

Memorandum  and  Resolution  re: 
Establishment  of  the  Prospective 
Investor  System  of  Records,  pursuant  to 
the  Privacy  Act  of  1974.  in  connection 
with  the  Division  of  Liquidation's 
secondary  marketing  asset  pricing 
system,  which  system  of  records  would 
relate  to  qualified  individuals  who  have 
indicated  a  desire  to  purchase  loans  or 
real  estate  from  the  Corporation. 

Reports  of  committees  and  officers: 

Minutes  of  actions  approved  by  the 
standing  committees  of  the  Corporation 
pursuant  to  authority  delegated  by  the  Board 
of  Directors. 

Reports  of  the  Division  of  Bank  Supervision 
with  respect  to  applications,  requests,  or 
actions  involving  admmistrdtive  enforcement 
proceedings  approved  by  the  Director  or  an 
Associate  Uireclor  of  the  Division  of  Bank 
Supervision  and  the  various  Regional 
Directors  pursuant  to  authority  delegated  by 
the  Board  of  Directors. 

Reports  of  the  Director.  Office  of  Corporate 
Audits  and  Internal  Investigations: 

Trend  Analysis  Report: 
Trend  Analysis  of  Liquidation  Site  Audit 
Results  (Memo  dated  May  19. 1987) 
Trend  Analysis  Report; 


Analysis  of  Regional/Corwohdaled  Ofrrce 

Audit  Results  (Memo  dated  |une  3. 1987) 
Summary  Audit  Report: 
The  Gering  National  Bank  &  Trust 
Company.  Gering,  Nebraska  (2585) 
(Memo  dated  May  29,  1987) 
Summary  Audit  Report: 

Bank  of  Commerce  and  Trwsl  Company, 
Tulsa.  Oklahoma  (255«)  (Memo  dated 
May  28.  19B7) 
Summary  Audit  Report: 
The  First  National  Bank  of  bhrr>u.iii. 
Sheridan.  Wyoming  (2577)  iMemo  dated 
)une  2.  ISar) 
Summary  Audit  Report: 

New  York  Regional  Office.  New  York.  New 
York— 500  (Memo  daltnl  May  26. 1987) 
Summary  Audit  Report: 

Addison  Consolidated  Office.  Addison. 
Texas— 404  (Memo  dated  May  26.  1987) 
Summary  Audit  Report: 

Audit  of  Loan  Management  ainl 
Liquidation.  Denver  Consuhdated  l>ffice 
(Memo  dated  |une  3. 19«J) 
Summary  Audit  Report: 
Asset  Management  and  FIS  EDP  System. 
Western  Regional  Office — 600  (Memo 
dated  |une  5.  1987) 
Report  of  the  Director.  Division  of 
Liquidation: 
Memorandum  re: 
Monthly  Report  of  Actions  Under 
Delegated  Authority  by  the  Committee 
on  Liquidations.  Loans,  and  Purdtases  of 
Assets,  May  1. 1987— May  31. 1987 

Discussion  Agenda: 

Memorandum  and  Resohition  regarding  an 
extension  of  time  to  comply  with  certain 
provisions  of  the  Corporation's  regulations 
governing  securities  activities  of  subsidiaries 
and  affiliates  of  insured  nonmember  banks 
(12  CFR  337.4). 

Memorandum  and  resolution  re:  Proposed 
amendment  to  Part  344  of  the  Corporation's 
rules  and  reguUtioas,  entitled 
"Recordkeeping  and  Confirmation 
Requirements  for  Securities  Transactions," 
which  amendment  would  exempt  from 
certain  recordkeeping  and  written 
policymaking  requirements  banks  effecting 
an  average  of  fewer  than  1.000  securities 
transactions  per  year. 

Memorandum  re:  Notice  of  withdrawal  of 
the  FDIC  s  Statement  of  Policy  Regarding 
Disclosure  by  the  FDIC  of  Statutory 
F.nfiKcemenI  Actions. 

Memorandum  re:  Proposed  Statement  of 
Policy  for  Disclosure  of  Financial  and  Other 
Information  by  Insured  Slate  Nonmember 
Banks,  which  policy  statement  would 
recommend  that  insured  State  nonmember        K 
banks  make  available  to  the  public  upon 
request  financial  data  and  management 
discussion  ar>d  analysis  of  significant  events 
covering  the  previous  two  calendar  years  us 
well  as  future  plans. 


The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550— 17th  Street. 
NW..  Washington.  DC. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Hoyle  L.  Robinson.  Executive 
Secretary  of  the  Corporation,  at  (202) 
898-3813. 

Dated:  |une  10. 1987. 
Federal  Deposit  Insurance  Corporation. 
Hoyle  L  Robinson, 
Executive  Secretary. 

I  PR  Doc.  87-13668  Filed  6-11-87;  11:39  am] 
BILLING  CODE  6714-01-M 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  1:30  p.m.  on  Wednesday,  June  17, 
1987,  the  Federal  Deposit  Insurance 
Corporation's  Board  of  Directors  will 
meet  in  closed  session,  by  vote  of  the 
Board  of  Directors,  pursuant  to  sections 
552b(c)(2),  (c)(4),  (c)(6),  (c)(8), 
(c)(9)(A)(II).  and  (c)(9)(B)  of  Title  5, 
United  States  Code,  to  consider  the 
following  matters: 

Summary  Agenda:  No  substantive 
discussion  of  the  following  items  is 
anticipated.  These  matters  will  be 
resolved  with  a  single  vote  unless  a 
member  of  the  Board  of  Directors 
requests  that  an  item  be  moved  to  the 
discussion  agenda. 

Recommendations  with  respect  to  the 
initiation,  termination,  or  conduct  of 
administrative  enforcement  proceedings 
(cease-and-desist  proceedings, 
lermination-of-insurance  proceedings, 
suspension  or  removal  proceedings,  or 
assessment  of  civil  money  penalties) 
against  certain  insured  banks  or  officers, 
directors,  employees,  agents  or  other 
persons  participating  in  the  conduct  of 
the  affairs  thereof: 

Names  of  persons  and  names  and  locations 
of  banks  authorized  to  be  exempt  from 
disclosure  pursuant  to  the  provisions  of 
subsections  (c)(6),  (c)(8),  and  (c)(9)(A](ii)  of 
the  "Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b{c)(6).  (c)(8).  and  (c)(9)(A)(u)). 

Note. — Some  matters  falling  within  this 
category  may  be  placed  on  the  discussion 
agenda  without  further  public  notice  if  it 
becomes  likely  that  substantive  discussion  of 
those  matters  will  occur  at  the  meeting. 

Discussion  Agenda: 

Recommendation  regarding  the 
Corporation's  assistance  agreement  with 
an  insured  bank. 

Personnel  actions  regarding 
appointments,  promotions, 
administrative  pay  increases, 
reassignments,  retirements,  separations, 
removals,  etc.: 


Names  of  employees  authorized  to  be 
exempt  from  disclosure  pursuant  to  the 
provisions  of  subsections  (c)(2)  and  (c)(6)  of 
the  "Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b(c)(2)  and  (c)(6)). 

Memorandum  regarding  the 
Corporation's  corporate  activities. 

Request  for  financial  assistance 
pursuant  to  section  13(c)  of  the  Federa) 
Deposit  Insurance  Act. 

The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550  17th  Street  NW., 
Washington.  DC. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Hoyle  L.  Robinson.  Executive 
Secretary  of  the  Corporation,  at  (202) 
898-3813. 

Dated:  June  10,  1987. 
Federal  Deposit  Insurance  Corporation. 
Hoyle  L.  Robinson, 
Executive  Secretary. 
(FR  Doc.  87-13669  Filed  6-11-87: 11:39  am| 

BILLING  CODE  e71«-01-M 

NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Notice  of  Change  in  Subject  of  Meeting 

The  National  Credit  Union 
Administration  Board  determined  that 
its  business  required  that  the  previously 
announced  closed  meeting  (Federal 
Register,  Vol.  52,  No.  108,  page  21408, 
June  5, 1987)  on  June  10, 1987,  include  an 
additional  item,  which  was  closed  to 
public  observation:  Ratification  of 
conversion  agreement.  Closed  pursuant 
to  exemptions  (8)  and  (9)(A)(ii). 

The  Board  unanimously  voted  to  add 
this  item  to  the  closed  agenda. 

The  previously  announced  items  were: 

1.  Approval  of  Minutes  of  Previous  Closed 
Meetings. 

2.  Establishment  of  Board  Policy  With 
Regard  to  Providing  Form  5300  Data.  Closed 
pursuant  to  exemption  (8). 

3.  Board  Continuance  of  Direct  Agent 
Membership  in  the  Central  Liquidity  Facility 
for  Agent  Member.  Closed  pursuant  to 
exemption  (8). 

4.  Appeal  of  Decision  Denying  Insurance 
Application.  Closed  pursuant  to  exemptions 
(8)  and  (9)(A)(ii). 

5.  Special  Assistance  under  section  208  of 
the  Federal  Credit  Union  Act.  Close  pursuant 
to  exemptions  (6)  and  (9)(A)(ii). 

6.  Review  of  Delegations  of  Authority. 
Closed  pursuant  to  exemption  (2). 

7.  Board  Briefings.  Closed  pursuant  to 
exemptions  (2).  (8).  (9)(A)(ii),  and  (9)(B|. 

The  meeting  was  held  at  1:45  p.m.,  in 
the  Filene  Board  Room.  7th  Floor.  1776  G 
Street,  NW.,  Washington,  DC  20456. 


FOR  MORE  INFORMATION  CONTACT:  Becky 

Bak-LT,  Secretary  of  the  Board. 

Telephone  (202)  357-1100. 

Becky  Baker. 

Secretary  of  the  BiKird. 

jFR  Doc.  87-13692  Filed  6-11-87:  2:24  pmj 

BILLING  CODE  7S3S-01-M 

NATIONAL  LABOR  RELATIONS  BOARD 

TIME  AND  date:  9:00  a.m.,  Tuesday  23 
June  1987,  followed  by  adjudicated  case 
meeting. 

PLACE:  Board  Conference  room.  Sixth      / 
Floor  1717  Pennsylvania  Avenue,  NW. 

STATUS:  The  first  part  of  this  meeting 
will  be  open  to  public  observation.  The 
remaining  part  of  this  meeting  will  be 
closed  to  public  observation. 

MATTERS  TO  BE  CONSIDERED: 

Portion  open  to  public  observation 

Rulemaking  on  appropriate  units  in  the  health 
care  industry 

Portion  closed  to  public  observation 

Adjudicated  cases 

CONTACT  PERSON  FOR  MORE 

INFORMATION;  John  C.  Truesdale, 
Executive  Secretary,  NLRB,  Washington. 
DC  20570,  Telephone:  (202)  254-9430. 

Dated,  Washington,  DC  June  10, 1987. 

By  direction  of  the  Board. 
|ohn  C.  Truesdale, 

Executive  Secretary,  National  Labor 
Relations  Board. 
(FR  Doc.  87-13616  Filed  6-10-87;  4:39  pmJ 

BILLING  CODE  7S4S-01-M 

PAROlf  COMMISSION 

I,  Cameron  M.  Batjer,  Vice  Chairman 
of  the  United  States  Parole  Commission, 
acting  in  the  absence  of  the  Chairman, 
presided  at  a  meeting  of  said 
Commission  which  started  at  the  11:45 
a.m.  (EDT)  on  Friday,  June  5, 1987.  by 
conference  telephone  call  initiated  at 
5550  Friendship  Boulevard,  Chevy 
Chase.  Maryland  20815.  The  meeting 
ended  at  or  about  12:00  noon  (E.D.T.). 
The  purpose  of  the  meeting  was  to 
decide  an  application  for  a  certificate  of 
exemption  under  29  U.S.C.  1111.  Eight 
Commissioners  were  present, 
constituting  a  quorum,  when  the  vote  to 
close  the  meeting  was  submitted. 

Public  announcements  further 
describing  the  subiect  matter  of  the 
meeting  and  a  certification  of  General 
Counsel  that  this  meeting  may  be  closed 
by  vote  of  the  Commissioners  present 
were  submitted  to  the  Commissioners 
prior  to  the  conduct  of  any  other 
business.  Upon  motion  duly  made, 
seconded,  and  carried,  the  following 
Commissioners  voted  that  the  meeting 
be  closed:  Saundra  Brown  Armstrong 
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Miclmonl.  California):  Jasper  Clay.  |r. 
(Chevy  Chase.  Maryland):  Vincent  \. 
I'echtel  (Chevy  Chase.  Maryland);  Carul 
P  Getty  (Kansas  City.  Missouri);  Daniel 
R.  Lopez  (Philadelphia.  Pennsylvania): 
C.  MacKenzie  Rast  (Atlanta.  Georgia): 
and  Victor  M.F.  Reyes  (Dallas.  Texas). 
Cameron  M.  Batjer  did  not  vote  on  the 
motion  to  close.  The  Commissioners  and 
two  attorneys  from  the  Office  of  the 
(leneral  Counsel  attended. 

In  Witness  Wheivof.  I  make  this 
official  record  of  the  vote  taken  to  close 
this  meetiny^  and  authorize  this  record  to 
be  made  available  to  the  public. 

Daled   |iint>  5.  1»87 

Cameron  M.  Bati«r, 

Vice  Ciliiirniaii  I hiitrtf  Stall's  tVimte 
Commission. 

jFR  Doc  H7-13e38Filpd«-ll-«7;  11:41  am| 

SILLING  CODE  44MH>I-M 


Monday 
June  15,  1987 


Part  II 
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Department  of  the 
Treasury 

Internal  Revenue  Service 

26  CFR  Part  1 

Income  Tax;  Continuation  Coverage 
Requirements  of  Group  Health  Plans; 
Notice  of  Proposed  Rulemaking 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  1 
IEE-143-861 

Income  Tax;  Continuation  Coverage 
Requirements  of  Group  Health  Plans 

agency:  Inlernui  Revenue  Service. 

1  reasury. 

action:  Notice  of  proposed  rulemaking. 

summary:  This  document  contains 
prupused  regulations  relating  to  the 
requirement  that  a  group  health  plan 
offer  continuation  coverage  to  people 
who  would  otherwise  lose  coverage  as  a 
result  of  certain  events.  They  reflect 
changes  made  by  the  Consolidated 
Omnibus  Budget  Reconciliation  Act  of 
UW5  (COBRA)  and  the  Tax  Reform  Act 
of  1986.  The  regulations  will  generally 
affect  sponsors  of  and  participants  in 
group  health  plans,  and  they  provide 
plan  sponsors  with  guidance  necessary 
to  comply  with  the  law. 
DATES:  Written  comments  and  requests 
for  a  public  hearing  must  be  delivered  or 
availed  on  or  before  August  14. 1987. 
These  regulations  arc  proposed  to  be 
effective  when  final  regulations  are 
published  in  the  Federal  Register  as  a 
Treasury  decision. 

ADDRESS:  Send  comments  and  requests 
for  <i  public  hearing  to:  Commissioner  of 
Internal  Revenue,  Attention:  CC±R:T 
(F.E-14.T-8f.)  W.ishinKlon,  nC  20224. 
FOR  FURTHEH  INFORMATION  CONTACT: 

Mark  Schwimmer  of  the  Hmployee  Plans 
and  Fxempt  Organizations  Division, 
Office  of  Chief  Counsel.  Internal 
Revenue  Service.  1111  Constitution 
Avenue  NW..  Washington.  DC  20224 
(Attention:  CC:LR:T).  Telephone  202- 
566-6212  (not  a  toll-free  number). 

SUPPLEMENTARY  tNTORMATtON: 

Background 

This  document  contains  proposed 
amendments  to  the  Income  Tax 
Regulations  (26  CFR  Part  1)  under 
sections  106(1)),  162(i)(2),  and  162(k)  of 
the  Internal  Revenue  Code  of  1986 
(Code).  The  proposed  regulations 
conform  the  regulations  to  section  10001 
of  the  Consolidated  Omnibus  Budget 
Reconciliation  Act  of  1965  (COBRA)  (100 
Stat.  222)  and  to  section  1895(d)  of  the 
Tax  Reform  Act  of  1986  (100  Stat.  2936), 
which  made  technical  corrections  to  the 
COBRA  provisions. 

COBRA  added  a  new  section  162(k)  of 
the  Code  to  specify  continuation 
coverage  requirements  for  employer- 
provided  group  health  plans.  In  general, 
a  group  health  plan  must  offer  each 
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"qualified  benerK.iary"  who  would 
otherwise  lose  coverage  under  the  plan 
as  a  result  of  a  "qualifying  event"  an 
opportunity  to  elect  continuation  of  the 
coverage  being  received  immediately 
before  the  qualifying  event.  A  qualifitKi 
beneficiary  who  properly  elects 
continuation  coverage  can  be  charged 
an  amount  no  greater  than  102  percent 
of  the  "applicable  premium."  The 
"applicable  premium"  is  based  on  the 
plan's  cost  of  providing  coverage. 

If  a  group  health  plan  fails  to  comply 
with  these  continuation  coverage 
requirements,  the  employer  will  be 
unable  to  deduct  contributions  nvade  to 
that  or  any  other  group  health  plan 
(section  162(i)(2)).  and  certain  highly 
compensated  individuals  will  be  unable 
to  exclude  from  income  any  employer 
provided  coverage  under  that  or  any 
other  group  health  plan  (section  10b(b)) 

In  addition,  there  may  be  non-tax 
consequences  if  a  group  health  plan  fails 
to  comply  with  parallel  requirements 
that  section  10002  of  COBRA  added  to 
Title  I  of  the  Employee  Retirement 
Income  Security  Act  of  1974  (FJtlSA). 
Title  1  of  ERISA  is  administered  by  the 
Department  of  Labor.  Governmental 
plans  (as  defined  in  section  414(d)  of  thp 
Code]  are  exempt  from  both  the  tax  and 
ERISA  provisions.  However,  Stale  and 
local  governmental  group  health  plans 
are  subject  to  parallel  requirements  that 
section  10003  of  COBRA  added  to  the 
Public  Health  Service  Act,  which  is 
administered  by  the  Department  of 
Health  and  Human  Services. 

The  proposed  regulations  do  not 
reflect  section  9501  of  the  Omnibus 
Budget  Reconciliation  Act  of  1986.  which 
extended  the  COBRA  continuation 
coverage  requirements  to  certain 
individuals  receiving  retiree  medical 
benefits  from  employers  that  are 
involved  in  bankruptcy  proceedings.  The 
changes  made  by  that  act  will  be 
addressed  in  a  later  issuance. 

The  proposed  regulations  clarify 
which  plans  must  offer  COBRA 
continuation  coverage  and  the  lax 
consequences  of  failing  to  do  so.  They 
also  provide  guidance  on  a  variety  of 
details,  including  the  scope  of  the 
continuation  coverage,  who  is  a 
qualified  beneficiary,  what  is  a 
qualifying  event,  how  elections  are 
made,  and  when  payment  must  be 
made.  Rules  regarding  computation  of 
the  applicable  premium  under  section 
162(k)(4)  will  be  addressed  in  a  later 
issuance. 

Section  414(t)  as  added  by  the  Tax 
Reform  Act  of  1986  extends  the 
employer  aggregation  rules  of  sections 
414  (b),  (c),  (m),  and  (o)  to  a  variety  of 
employee  benefit  provisions.  The  list  of 
those  provisions  includes  section  106 


\ 


(denying  an  income  exclusion  to  highly 
compensated  employees  of  an  employer 
maintaining  a  group  health  plan  that 
fails  to  comply  with  section  162(k)),  but 
does  not  include  section  162(i)(2) 
(denying  deductions  to  such  an 
employer)  or  section  162(k)  itself.  A 
lerhnical  correction  to  add  sections 
182(i)(2)  and  162(k)  to  the  list  was 
included  in  H.Con.Res.  395.  Although  the 
99th  Congress  adjourned  without 
enacting  that  concurrent  resolution,  the 
correction  was  identical  in  both  House 
and  Senate  versions.  Accordingly,  the 
proposed  regulations  set  forth  employer 
aggregation  rules  that  anticipate  a 
similar  technical  correction  with 
retroactive  effect  being  enacted  in  the 
current  session  of  Congress. 

There  is  no  connection  between  the 
proposed  regulations  and  section  89  of 
the  Code.  For  example,  the  definitions 
set  forth  in  the  proposed  regulations  will 
not  affect  the  meaning  of  "core 
benefits,"  "non-core  benefits,"  or  any 
other  terms  for  purposes  of  section  89. 
Also,  the  computation  of  applicable 
premiums  for  COBRA  continuation 
a^verage  will  not  affect  the 
determination  of  the  value  of  group 
health  plan  benefits  for  purposes  of 
section  89. 

Effective  Date 

The  regulations  are  proposed  to  be 
effective  when  final  regulations  are 
published  in  the  Federal  Register  as  a 
Treasury  decision.  Group  health  plans 
become  subject  to  the  COBRA 
continuation  coverage  requirements  at 
different  times,  however,  depending  on 
the  plan  year  of  a  plan  and  whether  the 
plan  is  a  collectively  bargained  plan. 
With  respect  to  qualifying  events  that 
occur  on  or  after  the  date  that  a  plan 
became  or  becomes  subject  to  those 
reguirements  and  before  the  effective 
date  of  final  regulations,  the  plan  and 
the  employer  must  operate  in  good  faith 
compliance  with  a  reasonable 
interpretation  of  the  statutory 
requirements  (i.e.,  title  X  of  COBRA). 
For  the  period  before  the  effective  date 
of  final  regulations,  the  Internal  Revenue 
Service  will  consider  compliance  with 
the  terms  of  these  proposed  regulations 
to  constitute  good  faith  compliance  with 
a  reasonable  interpretation  of  the 
statutory  requirements  (other  than  the 
statutory  requirements  regarding  the 
computation  of  the  applicable  premium 
or  the  treatment,  under  section  9501  of 
the  Omnibus  Budget  Reconciliation  Act 
of  1986,  of  certain  bankruptcies  as 
qualifying  events,  which  are  not 
addressed  in  these  proposed 
regulations).  Moreover,  plans  and 
employers  will  be  considered  to  be  in 


^ 


compliance  with  the  terms  of  these 
proposed  regulations  if.  between  |une 
15, 1987  and  September  14, 1987,  they 
operate  in  good  faith  compliance  with  a 
reasonable  interprtrtation  of  the 
statutory  requirements  and,  from 
September  15, 1987  until  the  effective 
dale  of  final  regulations,  they  operate  in 
compliance  with  the  terms  of  these 
proposed  regulations.  In  addition,  the 
Internal  Revenue  Service  will  not 
consider  actions  inconsistent  with  the 
terms  of  these  proposed  regulations 
necessarily  to  constitute  a  lack  of  good 
faith  compliance  with  a  reasonable 
interpretation  of  the  statutory 
requirements;  whether  there  has  been 
good  faith  compliance  with  a  reasonable 
interpretation  of  the  statutory 
requirements  will  depend  on  all  the 
facts  and  circumstances  of  each  case. 

Special  Analyses 

The  Commissioner  of  Internal 
Revenue  has  determined  that  this 
proposed  rule  is  not  a  major  rule  as 
defined  in  Executive  Order  12291. 
Therefore,  a  Regulatory  Impact  Analysis 
is  not  required.  Although  this  document 
is  a  notice  of  proposed  rulemaking 
which  solicits  public  comment,  the 
Internal  Revenue  Service  has  concluded 
that  the  regulations  proposed  herein  are 
interpretative  and  that  the  notice  and 
pubhc  procedure  requirements  of  5 
U5,C.  553  do  not  apply.  Accordingly, 
these  proposed  regulations  do  not 
consitute  regulations  subject  to  the 
Regulatory  Flexibility  Act  (5  ll.S.C 
cb;ipter6). 

Comments  and  Requests  for  Public 
Hearing  jl 

Before  adopting  these  ^ipc 
regulations,  consideration  will  be  given 
to  any  written  comments  that  are 
submitted  (preferably  eight  copies)  to 
the  Commissioner  of  Internal  Reverue. 
All  comments  will  be  available  for 
public  inspection  and  copying.  A  pubic 
hearing  will  be  held  upon  written 
request  to  the  Commissioner  by  any 
person  who  has  submitted  written 
comments.  If  a  public  hearing  is  held, 
notice  of  the  time  and  place  will  be 
published  in  the  Federal  Register. 

Drafting  Information 

The  principal  author  of  these 
proposed  regulations  is  Mark 
Schwimmer  of  the  Employee  Plans  and 
Exempt  Organizations  Division  of  the 
Office  of  Chief  Counsel.  Internal 
Revenue  Service.  However,  personnel 
from  other  offices  of  the  Internal 
Revenue  Service  and  Treasury 
Department  participated  in  developing 
the  regulations,  both  on  matters  of 
substance  and  style. 
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List  of  Subjects  in  26  CFR  1.61-1 
Through  1.281-4 

Income  taxes.  Taxable  Income. 
Deductions,  Exemptions. 

Proposed  Amendments  to  the 
Regtthtions 

The  proposed  amendments  to  26  CFR 
Part  1  are  as  follows: 

PART  1— lAMENDED] 

Paragraph  1.  The  authority  citation  for 
Part  1  is  amended  by  adding  the 
following  citation: 

Authority:  2P  U.S.C.  7805.  "  •   •  Sections 
1.106-1  and  1.162-26  also  issued  under  26 
U.S.C.  \m[\\\.  162(iH2).  and  162[k). 

Par.  2.  Section  1.106-1  is  amended  by 
redesignating  the  existing  text  as 
paragraph  (a),  revising  the  first  sentence 
of  paragraph  [a),  and  adding  a  new 
paragraph  (b)  to  read  as  follows: 

§  1.106-1     CoiJtributicns  by  employer  to 
accident  and  tiealth  plans. 

(a)  Except  as  set  forth  in  paragraph  (b) 
of  this  section,  the  gross  income  of  an 
employee  does  not  include  contributions 
which  his  employer  makes  to  an 
accident  or  health  plan  for 
compensatitm  (through  insurance  or 
otherwise)  to  tire  employee  for  personal 
injuries  or  sickness  incurred  by  him,  his 
spouse,  orj^is  dependents,  as  defined  in 
section  152.  *  *  * 

(1))  In  situations  involving  group 
health  pl.ms  that  do  not  comply  with 
section  162(V),  the  exclusion  described 
in  paragraph  (a)  of  this  section  is  not 
available  to  highly  compensated 
employees  (as  defined  in  section  414(q)). 
See  §  1.162-26  (regarding  continuation 
coverage  requirements  of  group  health 
plans). 

Par.  3.  A  new  §  1.162-.ffi  is  added 
immediately  after  §  1.162-25T  to  read  as 
follows: 

§  1.162-26    Continuation  coverage 
requirements  of  group  health  plans. 

Table  of  Contents 

COBRA  in  genera!:  Q8. A-1  to  Q&A-6 
Which  plans  must  contpiy  and  when:  Q&A-7 

to  Q&A-14 
Qualified  beneficiaries:  QiA-15  to  Q&A-17 
Qualifying  events:  Q&  A-18  to  Q8cA-21 
COBRA  continuation  coverage:  QSA-22  to 

QAA-31 
Electing  COBRA  continuation  coverage: 

QftA-32  to  Q&A-37 
Duration  M  COBRA  contimtation  coxvrage: 

Q»A-3«  to  Q&  A-43 
Payityt  for  COBRA  cortimiotion  oox-erag^ 

Q»A-44  to  Q*A-4fl 


List  of  Questions 
COBRA  in  Geneml 

Qaesliaa  1:  What  are  tt»e  new  health  care 
continuation  coverage  requireinents  added  to 
the  Internal  Revenue  Code  by  the 
Consolidated  Omnibus  Bud^t  Reconcilialkin 
Act  of  1995  ("COBRA' i? 

Question  2:  Wliat  is  the  effect  of  a  group 
health  plan's  faiiure  to  ooii^>ly  with  w^ction 
162(k)? 

Quesdon  3:  How  are  eniplo^'er  deductions 
affected  by  a  group  health  plan's  failure  to 
comply  witti  section  162{k)T 

Question  4:  How  is  ttie  gross  inwime  of 
certain  individuals  affected  tn  a  group  healH) 
plan's  failure  to  c<m»ply  witf»  9«^ctlon  162(k)? 

Question  5:  What  is  the  emploj'er? 

QueslioR  6:  How  does  COBRA  apply  to  a 
group  health  plan  before  the  effective  date  of 
tfiis  section? 

Which  Plans  Must  Comply  and  When 

Question  7:  What  is  a  group  health  plan? 

Qut:stion  8:  What  group  health  plans  are 
subject  to  COBRA? 

Qiuislion  3:  What  is  a  smaii-employer  plan? 

Quesluui  la-  When  is  an  arrangement 
consiilerisi  to  be  two  or  nu>re  separate  group 
health  plans  rathtrr  than  «  single  group  health 
plan? 

Qaeslwn  It:  When  must  group  health  plans 
comply  with  section  ie>2<k)? 

Question  12:  What  is  a  collectively 
bargained  group  health  plan? 

QuastjOR  13:  Wtwl  is  the  plan  year  of  a 
group  health  plan? 

QuestHW  14:  How  do  the  COBRA 
continuation  oovenigc  requirements  apply  to 
cafeteria  pla.ns  and  other  flexitile  benefit 
arrangements? 

Qualified  Benefiuiarivs 

Question  15:  Who  is  a  qualified 
tfencficiary? 

Question  m  Who  is  a  covered  emp1o\ee? 

Question  17:  Other  than  those  individuals 
who  are  qualified  beneficiaries  as  of  the  day 
tjefore  a  qtralifying  event,  can  any  other 
person  (such  as  a  newborn  or  adopted  child 
or  a  new  spoose)  obtain  qtjaKfted  beneficiary 
stattis  for  COBRA  continuaHon  coverage 
purposes? 

Qualifying  Events 

Question  18:  What  is  a  qualifying  event? 

Question  19:  Can  a  qualifying  eic-.Ti  resuh 
from  a  voluntary  termination  of  employment? 

Question  20:  Can  a  qualifying  eient  occur 
before  the  efTective  date  of  section  162n<1  (as 
described  in  QSA-11  of  this  section)? 

Question  21:  Can  a  qualifying  event  occur 
while  a  group  health  plan  is  excepted  from 
COBRA  (see  Q&A-6  of  this  section)? 

COBRA  Continuation  Coverage 

Question  22:  Wh»1  is  COBRA  continuation 
coverage? 

Question  23:  How  is  COBRA  a)ntinuation 
coverage  affected  by  changes  in  the  coverage 
that  is  provided  to  similarly  situated 
beneficiaries  with  respect  lo  whom  a 
qualifving  event  has  not  occurred? 
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Question  24:  Can  a  Krui'P  henllh  plan 
require  a  qualified  beneficiary  who  wishes  to 
receive  COBRA  continudtion  covernge  to 
elect  to  receive  a  continuation  of  all  uf  the 
coverage  Ihal  he  or  she  was  receiving  under 
the  plan  immediately  before  the  qualifying 
event? 

Question  25.  What  is  core  coverage? 

Qiwstion  26:  Must  a  qualified  beneficiary 
be  given  an  opportunity  to  elect  core 
coverage  plus  only  one  of  two  non-core 
coverages  that  the  qualified  beneficiary  had 
under  the  plan  immediately  before  the 
qualifying  event? 

Qui'stion  27:  Must  a  qualified  beneficiary 
who  is  covered  under  a  single  plan  providing 
both  core  coverage  and  non-core  coverage  be 
offered  the  opportunity  to  elect  non-core 
coverage  only? 

Question  28:  What  deductibles  apply  if 
COBRA  continuation  coverage  is  elet.ted? 

Question  29:  How  do  a  plan's  limits  apply 
to  COBRA  continuation  coverage? 

Question  30:  Can  a  qualified  beneficiary 
who  elects  COBRA  continuation  coverage 
ever  change  from  the  coverage  received  by 
that  individual  immediately  before  the 
qualifying  event? 

Question  31:  Aside  from  open  enrollment 
periods,  can  a  qualified  beneficiary  who  has 
elected  COBRA  continuation  coverage 
chouse  to  cover  individuals  (such  as  newborn 
children,  adopted  children  or  new  spouses) 
who  join  the  qualified  beneficiary's  family  on 
or  after  the  dale  of  the  qualifying  event? 

Electing  COBRA  Conlinualion  Coverage 

Question  32:  What  is  the  minimum  period 
during  which  a  group  health  plan  must  allow 
a  qualified  beneficiary  to  elect  COBRA 
continuation  coverage  (i.e..  the  election 
period)? 

Question  33:  Must  a  covered  employee  or 
qualified  beneficiary  inform  the  employer  or 
plan  administrator  of  the  occurrence  of  a 
qualifying  event? 

Question  34:  Durng  the  election  period  and 
before  the  qualified  benirficiary  has  made  an 
election,  must  coverage  be  provided? 

Question  35:  Is  a  waiver  before  the  end  of 
the  election  period  effective  to  end  a 
qualified  beneficiary's  election  rights? 

Question  36:  Can  an  employer  withhold 
money  or  other  benefits  owed  to  a  qualified 
beneficiary  until  the  qualified  beneficiary 
either  waives  COBRA  continuation  coverage, 
elects  and  pays  for  such  coverage,  or  allows 
the  election  period  to  expire? 

Question  .i,.  Can  each  qualified  beneficiary 
make  an  independent  election  under 
COBRA? 

Duration  of  Cobra  Continuation 
Coverage 

Question  38:  How  long  must  COBRA 
continuation  coverage  be  available  to  a 
qualified  beneficiary? 

Question  39:  When  does  the  maximum 
coverage  period  end? 

Question  40:  Can  the  maximum  coverage 
period  ever  be  expanded? 

Question  41:  If  coverage  is  provided  to  a 
qualified  beneficiary  after  a  qualifying  event 
without  regard  to  COBRA  continuation 
coverage  (e.g.,  as  a  result  of  Stale  or  local 
law,  industry  practice,  a  collective  bargaining 
agreement,  or  plan  procedure),  will  such 


alternative  coverage  extend  the  maximum 
coverage  period? 

Question  42:  How  can  an  etrent  that  occurs 
before  a  group  health  plan  becomes  subject 
to  section  162(k)  affect  the  maximum 
coverage  period  when  a  later,  qualifying 
event  occurs? 

Question  43:  Must  a  qualified  beneficiary 
be  given  the  righl  to  enroll  in  a  conversion 
health  plan  at  the  end  of  the  maximum 
coverage  period  for  COBRA  continuation 
coverage? 

Paying  for  COBRA  Continuation 
Coverage 

Question  44:  Can  a  qualified  beneficiary  be 
required  to  pay  for  COBR.A  continuation 
coverage? 

Question  45:  After  a  qualified  beneficiary 
has  elected  COBRA  conlinualion  coverage 
under  a  group  health  plan,  can  the  plan 
Increase  the  amount  that  the  qualified 
beneficiary  must  pay  for  COBRA 
continuation  coverage? 

Question  46:  Must  a  qualified  beneficiary 
be  allowed  to  pay  for  COBR.\  continuation 
coverage  in  installments? 

Question  47:  Can  a  qualified  beneficiary 
choose  to  have  the  first  payment  for  COBRA 
conlinualion  coverage  applied  prospectively 
only? 

Question  48:  What  is  timely  payment  for 
COBRA  continuation  coverage? 

Cobra  in  General 

Question  1:  What  are  the  new  health 
care  continuation  coverage  requirements 
added  to  the  Internal  Revenue  Code  by 
the  Consolidated  Omnibus  Budget 
Reconciliation  Act  of  1985  ( "COBRA")? 

Answer  1:  Section  10001  of  COBRA 
added  a  new  section  l62(k)  to  the  Code 
to  provide  g"nerally  that  a  group  health 
plan  must  offer  each  qualified 
beneficiary  who  would  othen^vise  lose 
coverage  under  the  plan  as  a  result  of  a 
qualifying  event  an  opportunity  to  elect, 
within  the  applicable  election  period, 
continuation  coverage  under  the  plan. 
That  continuation  coverage  is  referred 
to  in  this  section  as  "COBRA" 
continuation  coverage"  and  a  group 
health  plan  that  is  subject  to  section 
162(k)  is  referred  to  as  being  "subject  to 
COBRA"  (see  Q*A-8  of  this  section).  A 
qualified  beneficiary  can  be  required  to 
pay  for  COBRA  continuation  coverage. 
A  qualified  beneficiary  is  defined  in 
Qi4A-15  of  this  section.  A  qualifying 
event  is  defined  in  QAA-18  of  this 
section.  The  election  procedures  are 
described  in  QSA-32  through  Q8iA-37  of 
this  section.  COBRA  continuation 
coverage  is  described  in  Q&A-22 
through  QSiA-31  of  this  section. 
Payment  for  COBRA  continuation 
coverage  is  addressed  in  QAA-44 
through  QfiiA-48  of  this  section.  Unless 
otherwise  specified,  any  reference  in 
this  section  to  "COBRA  "  refers  to 
section  10001  of  COBRA  and  to  section 
162(k)  of  the  Code  as  added  by  COBRA 
(as  amended). 


Question-2:  What  is  the  effect  of  a 
group  health  plan's  failure  to  comply 
with  section  162(k)7 

Answer-2:  If  a  group  health  plan 
subject  to  COBRA  fails  to  comply  with 
section  162(k).  certain  deductions  are 
disallowed  to  the  employer  under 
section  162(i)(2)  (see  Q&A-3  of  this 
section)  and  the  income  exclusion  under 
section  106(a)  is  denied  to  certain  highly 
compensated  employees  of  the  employer 
under  section  106(b]jl)  (see  Q&A-4  of 
this  section).  There  may  be  additional 
non-tax  consequences  if  the  plan  fails  to 
comply  with  parallel  requirements  that 
were  added  by  section  10002  of  COBRA 
to  Title  I  of  the  Employee  RetiremA*^ 
Income  Security  Act  of  1974  (ERISA). ' 
which  is  administered  by  the  ^ 

Department  of  Labor.  Although 
governmental  plans  are  not  subject  to 
section  162(k)  because  they  are  not 
"subject  to  COBRA"  (see  Q&A-8  of  this 
section),  certain  governmental  plans  are 
subject  to  parallel  requirements  that 
were  added  by  section  10003  of  COBRA 
to  the  Public  Health  Service  Act.  which 
is  administered  bythe  Department  of 
Mealth  and  Human  Services. 

Question  3:  How  are  employer 
deductions  affected  by  a  group  health 
plan's  failure  to  comply  with  section 
lfi2(k)? 

Answers:  (a)  Under  section  162(i)(2). 
if  a  group  health  plan  subject  to  COBRA 
fails  to  comply  with  section  162(k),  each 
employer  maintaining  the  plan  is  denied 
a  deduction  for  any  contributions  or 
other  expenses  paid  or  incurred  in 
connection  with  any  group  health  plan 
that  it  maintains.  The  deduction  is 
denied  for  any  taxable  year  of  the 
taxpayer  during  which  there  are  one  or 
more  days  on  which  plan  is  not  in 
compliance  with  section  162(k).  Thus,  if 
a  failure  to  comply  with  section  162(k) 
arises  in  one  taxable  year  of  a  taxpayer 
and  is  not  corrected  until  after  the 
beginning  of  the  following  taxable  year, 
the  deduction  for  contributions  or 
expenses  for  both  of  those  taxable  years 
is  denied.  Section  162(i)(2)  operates  each 
taxable  year  to  permanently  deny  a 
deduction  for  amounts  paid  or  incurred 
in  that  year,  and  is  applied  before 
applying  any  provision  of  the  Code  that 
governs  the  timing  of  an  otherwise 
available  deduction.  Examples  of  such 
provisions  include  sections  263A 
(capitalization  and  inclusion  in 
inventory  costs),  419  (treatment  of 
funded  welfare  benefit  plans),  and  460 
(special  rules  for  long-term  contracts).  In 
addition,  section  162(i)(2)  operates  with 
respect  to  each  employer  maintaining 
the  group  health  plan,  without  regard  to 
whether  the  employers  are  treated  as  a 
single  employer  (see  Q*A-5  of  this 
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section)  and  without  regard  to  wiietber 
the  failure  to  satisfy  section  l(»2|kj 
occurs  with  respect  to  only  an  employee 
of  on«!  of  the  emp]wyer.s.  Ste  Q^  A-10  of 
this  station  regardinj^  when  an 
arrangement  is  treated  iis  two  or  more 
separate  group  health  plans. 

(Iij  A  failure  of  a  group  heidth  plan  to 
comply  with  section  162(k)  that  occurs 
before,  and  is  not  corrected  l^.  the  date 
that  an  employer  maintaining  (he  plan 
and  another  entity  are  first  treated  as  a 
single  employer  under  Q&.'V-S  of  this 
.section  ("the  combination  date")  will 
not  result  in  a  denial  of  a  deduction  to 
.    the  other  entity  under  paragraph  (a)  of 
this  Q&A-3.  so  long  as  (1)  the  oJher 
entity  did  not  also  maintain  the  plan 
before  the  combination  dale,  and  (2)  the 
failure  is  corrected  before  the  end  of  the 
first  taxable  year  of  the  other  entity  that 
begins  after  the  combimition  date, 
(c)  The  rules  of  this  Q&  A-3  are 
illustrated  by  the  following  examples; 

Example  7.  Plan  A  is  a  group  health  plan 
subject  to  COBRA  thai  in  maintained  by  two 
unrelated  employers,  X  and  Y.  Seclion  162(k) 
became  effective  with  respect  to  plan  A 
before  Aprit  1. 1988.  TtM"  taxable  year  of 
employer  X  ends  on  KUrth  31.  and  the 
laxaWe  year  of  employer  Y  ends  on  April  3U 
If  Plan  A  fails  to  comply  with  section  162|k> 
on  Apiil  1    198a.  by  no)  offenn>j  COBRA 
roniinuiition  coverage  to  a  qnalified 
beneficiary  of  an  employee  of  emploj-ej  X, 
and  the  failure  is  not  con-prJed  until  June  1. 
1988.  both  emplojers  X  and  Y  are  dtiwjilovred 
deductions  for  their  rontrib^tions  and  othft 
expense*  relating  to  all  thwr  grmtp  h<-alth 
plans  (including  any  grmip  health  plan  tliat  is 
maintained  only  by  employer  X  or  only  by 
employe*-  YJ  for  each  taxable  year  that 
includes  one  or  more  days  of  noncompliance. 
Thus,  the  dtsallowaiire  iipplie.s  to  employer  X 
for  its  taxable  year  ending  March  31. 198a 
and  to  employer  Y  for  t)Pih  Ha  tax.nble  year 
ending  April  30, 1988.  and  its  taxable  year 
ending  April  3a  1«».  (Hovrrver.  see  QAA-lfl 
of  this  »eclion  regarding  when  an 
arran^meflt  is  consideied  lo  be  two  or  more 
separate  group  health  plans.) 

Example  2:  Assume  that  companies  Z  and 
W  are  treated  as  a  single  employer  under 
section  414fb)  at  all  relevant  times  (see  Q&A- 
5  of  this  section),  that  Z  maintains  group 
health  plan.s  P  and  Q.  thai  W  maintains  group 
health  plans  R  and  S.  and  that  none  of  these 
plans  IS  excepted  from  COBRA  (see  Q&A-B 
of  this  .section).  Assume  further  thai  the 
taxable  vear  of  company  Z  ends  on  May  31. 
thai  the  »axah)le  y^s^of  company  VV  ends  on 
)uly  31.  and  that  section  1«2(k)  becomes 
effective  with  respect  to  the  group  health 
plane  as  follows;  for  plan  P  on  Ktbruary  1, 
19B7:  for  plan  Q  on  Apnl  1.  1987;  and  for 
plans  Rands  on  July  1.  1987.  If  at  any  lime 
during  Februarj'  through  May  of  1907  plan  P 
is  not  in  compliance  with  section  le^k),  then 
company  Z  is  disallowed  ail  deductions  with 
respect  to  plans  P  and  Q  for  its  taxable  year 
ending  May  31. 1987,  and  company  W  is 
disallowed  all  deductions  with  respect  to 
plans  R  and  S  for  its  taxable  year  ending  )uiy 
31. 1987. 


E.\ ample  3:  Assume  that  a  group  health 
plan  mainlaioed  only  by  M.  a  calejidar  year 
employer,  is  subject  lo  COBR,A  and  fails  lo 
comply  with  section  lfi2jk)  during  Februan. 
of  1988.  that  the  failure  is  corrected  during 
April  lit  19««.  and  that  on  |nne  1  1988 
employer  M  f»ecome^  a  wbollj  -<rwned 
subsidiarv  of  N.  a  previousiy  unrel.ited 
lorpoiaticjn  with  a  taxable  year  ending  juiy 
31.  For  1*488.  M  is  disallowed  a  deduction  for 
all  iUc(>ritril)ulion.s  with  respecl  lo  any  group 
health  plan.  Because  M  and  N  were  not 
treated  as  a  single  employer  (see  Q&,\-5  of 
this  .sectionj  during  the  period  of 
noncompliance  by  M's  plan  tie-.  February  to 
April  of  1988),  the  failure  of  M"s  pUn  to 
comply  with  section  162(k)  daring  that  period 
will  not  re.sult  in  n  disallowance  of  any  . 
deductions  to  N.  the  new  parent  corporation. 
Fven  if  the  failure  lo  comply  that  arises  in 
February  of  19BS  i.s  not  corrected  until  after 
|une  1.  1988,  it  will  not  result  in  a 
disaHtiwanc  e  of  any  deductions  to  N.  so  long 
as  the  failure  to  comply  is  corrected  by  July 
31.  1989  (the  end  of  N"8  first  taxable  year  that 
begins  after  |une  1. 19lte).  However,  if  th<' 
failure  is  mW  corrected  until  August  of  198a  N 
will  be  disalluu-«d  a  deduction  for  all  its 
contributions  with  reaped  to  any  group 
health  plnn  for  its  taxable  years  ending  on 
)uly  31  of  1988,  1989.  and  1990.  Alsa  "if 
another  failure  of  M"s  plan  to  comply  with 
section  162(kJ  arises  on  or  after  Juno"  1. 1988, 
that  second  failure  will  result  in  a 
disallowaricc  of  de<hu;tions  to  N. 

Example  4:  Assuroe  that  a  calendar  year 
employer  maintaining  a  group  health  plan 
through  a  welfare  lienefil  fund  contributes 
$800,000  lo  the  fiuui  in  198a  and  S500..300  in 
1989.  /\ssume  further  thai  only  SOOO.OtJO  of  the 

1988  contribution  would  be  deductible  under 
seclion  419  for  1988.  and  that  the  remaining 
$200,000  would  be  deemed  to  be  CTjntributed 
in  1989  and  deductible  under  section  419  for 
19a9  along  with  the  $r.OOXino  actaally 
ctintritnited  in  that  year.  However,  the 
deduction  under  section  419  is  only  available 
if  these  amount*  ««:  otherui.se  deductible 
under  section  162.  Therefore,  if  al  any  time 
during  1988  the  group  health  plan  is  liol  in 
compliance  with  section  162(k).  Ihe  S800.000 
contributed  in  1988  is  disallowed  in  full  as  a 
dedm,-tion  for  1988  and  for  all  later  years. 

I  lowever.  if  the  plan  does  comp'y  with 
section  162(k|  thrmighoiit  1986  but  lit  »ome 
time  doriiTg  19(B  is  not  in  compliance,  the 
S.liOO,0{)P  deduction  for  1988  is  unaffected 
while  the  S^OO.tXX)  oiherv;ise  deductible  for 

1989  is  peimanenlly  disallowed. 
Question  4:  How  is  the  gross  income 

of  certain  individuals  affected  by  a 
group  health  plan's  failure  to  comply 
with  section  162{k)? 

Answer 4:  (a)  Under  section  106(a). 
employer-provided  coverage  under  an 
accident  or  health  plan  is  generally 
excluded  from  the  gross  income  of  an 
employee.  Under  section  106(b). 
however,  if  a  group  health  plan  that  is 
subject  to  COBRA  fails  to  comply  with 
section  162(k),  certain  individuals  shall 
have  certain  employer-provided 
coverage  included  in  their  gross  income 
for  each  of  their  taxable  years  dui^ng 
which  Ihe  plan  is  not  in  compliance. 


even  if  the  coverage  would  otherwise  be 
excludable  from  income  under  section 
106(a).  The  individuals  refetred  to  in  the 
preceding  sentence  consist  of  each 
person  who  is,  at  any  time  during  which 
the  plan  i*  not  in  compliance  with 
section  162(k).  a  highly  compensated 
employee  (within  the  rrieantrtg  of  section 
4i4(q)  and  the  regulations  under  that 
section)  of  any  employer  maintaining 
the  plan.  The  coverage  included  in  the 
individual's  gn«s  income  for  each  such 
taxable  year  shall  consist  of  all 
coverage  provided  by  the  employer  to 
the  individual  and  his  or  her  spouse  and 
dependent  children  during  that  taxj|ble 
year  under  any  group  health  plan  ;(other 
than  a  plan  that  is  excepted  from 
COBRA— see  Q*A-«  of  this  section). 
For  purposes  of  section  106(b)  and  this 
Q&A-4.  whether  an  individual  is  a 
highly  compensated  employee  shall  be 
determined  on  the  basis  of  plan  years  or 
any  alternative  period  permitted  under 
section  414(q)  and  the  regulations  under 
that  section.  As  used  in  (he  preceding 
sentence,  'plan  year  "  means  the  plan 
year  as  defined  in  QftA-13  of  this 
section. 

(b)  A  failure  of  a  group  health  plan  to 
comply  with  section  162(k)  that  occurs 
before,  and  is  not  corrected  by,  the  date 
that  an  employer  maintaining  the  plan 
and  another  entity  are  first  treated  as  a 
single  employer  under  Q&A-5  of  this 
section  (the  combination  date")  will 
not  result  in  an  incotne  inclusion  for 
highly  compensated  emploj'ees  of  the 
other  entity  under  paragraph  (a)  of  this 
Q&A-4,  so  long  as  (1)  the  other  entity 
did  not  also  maintain  the  plan  before  the 
combination  date,  and  (2)  the  failure  is 
corrected  before  the  end  of  the  first 
taxable  year  of  the  other  entity  that 
begins  after  the  combination  date. 

(c)  The  rules  of  this  Q&A-4  are 
illustrated  by  the  following  examples,  in 
which  it  is  assumed  that  all  individuals 
are  calendar  year  taxpayers: 

Example  1:  Employer  Z  maintains  group 
health  plan  T,  and  maintains  no  other  group 
health  plans.  If  plan  T  fails  to  comply  with 
section  162(k)  on  No\ember  10, 1988,  and  the 
failure  is  not  corrected  until  Februan,- 15, 
1989.  each  individual  who  is  a  highly 
compensated  employee  of  Z  at  any  time  from 
November  10, 1988.  through  February  15. 
1989.  shall  have  coverage  included  in  gross 
income  for  that  individual's  1988  and  1989 
taxable  years.  If  the  individual  was  covered 
under  plan  T  throughout  those  years.  Ihe 
coverage  included  ip  1988  is  all  coverage 
provided  by  employer  Z  under  plan  T  on 
behalf  of  the  individual  and  the  individual's 
family  during  1968,  and  the  coverage  inclttded 
in  1989  is  all  coverage  provided  Ih'  empkjyer 
Z  under  plan  T  on  beliaif  of  the  individual 
and  the  indiWdual's  family  during  1989. 
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Example  2:  The  fdcls  Hr»!  the  same  as  in 
Exiimple  1.  except  thdl  employer  Z's  highly 
compensated  employees  are  covered  under 
plan  U.  Even  if  plan  IJ  complies  with  section 
162(k)  at  all  limes,  each  individual  who  is  a 
highly  compensated  employee  of  Z  at  any 
time  for  November  10.  1!>«8,  through  February 
15,  1989  (the  period  of  plan  Ts 
noncompliance!,  shall  have  coveraxe 
included  in  f?ross  income  for  that  individual's 
1988  and  1989  taxable  years  If  the  individual 
was  covered  under  plan  U  throughout  those 
years,  the  coveage  included  in  1988  is  all 
coverage  provided  by  employer  Z  under  plan 
U  on  behalf  of  the  individual  and  the 
Individual's  family  during  1988,  the  coverage 
included  in  1989  is  all  coverage  provided  by 
employer  Z  under  plan  U  on  behalf  of  the 
individual  and  the  individual's  family  during 
19H9. 

Example  3:  The  facts  are  the  same  as  in 
Example  1.  except  that  the  failure  to  comply 
with  section  162|k)  is  corrected  on  December 
20, 1968,  rather  than  on  February  15.  1989. 
The  income  inclusion  for  highly  compensated 
employees  applies  only  for  the  1988  taxable 
year  and  only  to  those  individuals  who  are 
highly  compensated  employees  of  Z  at  some 
time  from  November  10  to  December  20. 1988. 

Example  4:  The  facts  are  the  same  as  in 
Example  1.  In  addition,  employer  W 
maintains  group  health  plan  V.  and  maintains 
no  other  group  health  plans.  Employer  W's 
taxable  year  ends  on  May  31.  Employer  W 
becomes  a  wholly-owned  subsidiary  of 
employer  Z  on  December  1,  1988.  Plan  Ts 
failure  to  comply  with  section  lB2(k)  that 
arises  on  November  10, 1988.  does  not  result 
In  an  income  inclusion  to  any  of  employer 
W's  highly  compensated  employees  because 
the  failure  is  corrected  on  February  15.  1989. 
which  is  before  May  31.  1990  (t'ne  end  of 
employer  W's  first  taxable  year  that  begins 
after  December  1. 19881.  However,  if  another 
failure  of  Plan  T  to  comply  with  section 
162(k)  arises  on  December  15. 1988.  and  that 
failure  to  comply  is  also  corrected  on 
February  15. 1988.  each  employee  of  employer 
W  who  is  a  highly  compensated  employee  at 
any  time  from  December  1.5, 1988,  through 
February  15,1989,  is  also  subject  to  the 
income  inclusion  set  forth  in  this  QAA-4. 

Question  5:  What  is  the  employer? 

Answers.-  For  purposes  of  this  §1.162- 
26  and  sections  106(h).  162(i),  and  162(k). 
the  term  "employer"  refers  to  the 
employer  and  any  entity  that  is  a 
member  of  a  group  described  in  section 
414(b),  (c).  (m).  or  (o)  that  includes  the 
employer,  and  to  any  successor  of  either 
the  employer  or  such  an  entity. 
However,  the  rule  of  this  Q*A-5  does 
not  apply  for  purposes  of  determining 
whether  a  group  health  plan  is  a  small- 
employer  plan  (see  Q*A-9  of  this 
section). 

Question  6:  How  does  COBRA  apply 
to  a  group  health  plan  before  the 
effective  date  of  this  section? 

Ansiver  6:  This  section  is  proposed  to 
be  effective  when  final  regulations  that 
include  it  are  published  in  the  Federal 
Register  as  a  Treasury  decision.  Group 


health  plans  become  subject  to  the 
COBRA  continuation  coverage 
requirements  at  different  tfmes. 
however,  as  set  forth  in  QAA-11  of  this 
section.  With  respect  to  qualifying 
events  that  occur  on  or  after  the  date 
that  a  plan  became  or  becomes  subject 
to  those  requirements  and  before  the 
effective  date  of  final  regulations,  the 
plan  and  the  employer  must  operate  in 
good  faith  compliance  with  a  reasonable 
interpretation  of  the  statutory 
^uirements  (i.e..  title  X  of  COBRA). 
For  the  period  before  the  effective  date 
of  final  regulations,  the  Internal  Revenue 
Service  will  consider  compliance  with 
the  terms  of  these  proposed  regulations 
to  constitute  good  faith  compliance  with 
a  reasonable  interpretation  of  the 
statutory  requirements  (other  than  the 
statutory  requirements  regarding  the 
computation  of  the  applicable  premium 
or  the  treatment,  under  section  9501  of 
the  Omnibus  Budget  Reconciliation  Act 
of  1986,  of  certain  bankruptcies  as 
qualifying  events,  which  are  not 
addressed  in  these  proposed 
regulations).  Moreover,  plans  and 
employers  will  be  considered  to  be  in 
compliance  with  the  terms  of  these 
proposed  regulations  if.  between  June 
15, 1987  and  September  14, 1987.  they 
operate  in  good  faith  compliance  with  a 
reasonable  interpretation  of  the 
statutory  requirements  and,  from 
September  15, 1987  until  the  effective 
date  of  final  regulations,  they  operate  in 
compliance  with  the  terms  of  these 
proposed  regulations.  In  addition,  the 
Internal  Revenue  Service  will  not 
consider  actions  inconsistent  with  the 
terms  of  these  proposed  regulations 
necessarily  to  constitute  a  lack  of  good 
faith  compliance  with  a  reasonable 
interpretation  of  the  statutory 
requirements;  whether  there  has  been 
good  faith  compliance  with  a  reasonable 
interpretation  of  the  statutory 
requirements  will  depend  on  all  the 
facts  and  circumstances  of  each  case. 

Which  Plans  Must  Comply  ftnd  When 

Question  7:  What  is  a  group  health 
plan? 

Answer  7:  (a)  A  group  health  plan  is 
any  plan  maintained  by  an  employer  to 
provide  medical  care  (as  defined  in 
section  213(d))  to  the  employer's 
employees,  former  employees,  or  the 
families  of  such  employees  or  former 
employees,  whether  directly  or  through 
insurance,  reimbursement,  or  otherwise, 
and  whether  or  not  provided  through  an 
on-site  facility  (except  as  set  forth  in 
paragraph  (e)  of  this  QAA-7).  or  through 
a  cafeteria  plan  (as  defined  in  section 
125)  or  other  flexible  benefit 
arrangement.  For  purposes  of  this  Q&A- 
7,  insurance  includes  not  only  group 


insurance  policies  but  also  one  or  more 
individual  insurance  policies  in  any 
arrangement  that  involves  the  provision 
of  medical  care  to  two  or  more 
employees.  A  plan  "maintained  by  an 
employer"  is  any  plan  of,  or  contributed 
to  (directly  or  indirectly)  by,  an 
employer.  Thus,  a  group  health  plan  is 
"maintained  by  an  employer." 
regardless  of  whether  the  employer 
contributes  to  it,  if  coverage  under  the 
plan  would  not  be  available  at  the  same 
cost  to  an  employee  in  the  event  that  he 
or  she  were  not  employed  by  the 
employer.  However,  a  plan  that  is 
maintained  by  an  employee 
representative  is  not  "maintained  by  an 
employer"  if  the  employer  does  not 
contribute  to  the  plan  and  has  no 
involvement  (e.g..  payroll  checkoff)  in 
the  operation  of  the  plan.  See  Q&A-IO  of 
this  section  for  rules  governing  when  a 
single  arrangement  is  considered  to  be 
two  or  more  separate  group  health 
plans. 

(b)  Medical  care  (as  defined  in  section 
213(d))  includes  the  diagnosis,  cure, 
mitigation,  treatment,  or  prevention  of 
disease,  and  any  other  undertaking  for 
the  purpose  of  affecting  any  structure  or 
function  of  the  body.  Medical  care  also 
includes  transportation  primarily  for 
and  essential  to  modical  care  as 
described  in  the  preceding  sentence. 
However,  medical  care  does  not  include 
anything  that  is  merely  beneficial  to  the 
general  health  of  an  individual,  such  as 
a  vacation.  Thus,  if  an  employer 
maintains  a  program  that  furthers 
general  good  health,  but  the  program 
does  not  relate  to  the  relief  or 
alleviation  of  health  or  medical 
problems  and  is  generally  accessible  lo 
and  used  by  employees  without  regard 
to  their  physical  condition  or  state  of 
health,  that  program  is  not  considered  a 
program  that  provides  medical  care  and 
so  is  not  a  group  health  plan  for 
purposes  of  this  section. 

(c)  For  example,  if  an  employer 
maintains  a  spa.  swimming  pool,  or 
exercise/fitness  program  that  is 
normally  accessible  to  and  used  by 
employees  for  reasons  other  than  relief 
of  health  or  medical  problems,  such  a 
facility  would  not  constitute  medical 
care.  In  contrast,  if  the  employer 
maintains  a  drug  or  alcohol  treatment     _ 
program  or  a  health  clinic,  or  any  other 
facility  or  program  that  is  intended  to 
relieve  or  alleviate  a  physical  condition 
or  health  problem  (whether  the 
condition  or  problem  is  chronic  or 
acute),  the  facility  or  program  is 
considered  to  be  the  provision  of 
medical  care  and  so  is  considered  a 
group  health  plan  for  purposes  of  this 
section. 
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(dj  Whether  a  benefit  provided  to 
employees  constitutes  medical  care  is 
not  affected  by  whether  the  benefit  is 
excludable  from  income  under  section 
132  (relating  to  certain  fringe  benefit?). 
For  example,  if  a  department  store 
provides  its  employees  discounted 
prices  on  all  merchandise,  including 
health  care  items  such  as  drugs  or 
eyeglasses,  the  mere  fact  that  the 
discounted  prices  also  apply  to  health 
care  items  will  not  cause  the  program  to 
be  a  plan  providing  medical  care,  so 
long  as  the  discount  program  would 
normally  be  accessible  to  and  used  by 
employees  without  regard  to  health 
needs  or  physical  condition.  If.  however, 
the  employer  maintaining  the  discount 
program  is  a  health  clinic,  so  that  the 
program  is  used  exclusively  by 
employees  with  health  or  medical  needs, 
the  program  is  considered  as  a  plan 
providing  medical  care  and  so  is 
considered  a  group  health  plan  for 
purposes  of  this  section. 

(e)  The  provision  of  medical  care  at  a 
facility  that  is  located  on  the  premises  of 
an  employer  does  not  constitute  a  group 
health  plan  if  (1)  the  medical  care 
consists  primarily  of  first  aid  that  is 
provided  during  the  employer's  working 
hours  for  treatment  of  a  health 
condition,  illness,  or  injury  that  occurs 
during  those  working  hours.  (2)  the 
medical  care  is  available  only  to  the 
employer's  current  employees,  and  (3) 
employees  are  not  charged  for  the  use  of 
the  facility. 

Question  8:  What  group  health  plans 
are  subject  to  COBRA? 

Answers:  (a)  All  group  health  plans 
are  subject  to  COBRA  (i.e.,  subject  to 
section  162(k))  except  group  health  plans 
described  in  section  106(b)(2).  However, 
a  group  health  plan  is  not  subject  to 
COBRA  before  the  effective  date 
prescribed  for  that  plan  in  Q&A-ll  of 
this  section. 

(b)  The  following  group  health  plans 
are  described  in  section  106(b)(2):  (1) 
Small-employer  plans  (see  Q&A-g  of 
this  section).  (2)  church  plans  (within  the 
meaning  of  section  414(e)).  and  (3) 
governmental  plans  (within  the  meaning 
of  section  414(d)).  Plans  that  are^ 
described  in  section  106(b)(2)  are 
referred  to  in  this  §  1.162-26  as 
"excepted  from  COBRA."  The  income 
inclusion  rule  of  section  106(b)(1).  the 
deduction  denial  rule  of  section  162(i), 
and  the  continuation  coverage 
requirements  of  section  162(k)  do  not 
apply  with  respect  to  group  health  plans 
that  are  excepted  from  COBRA.  Certain 
governmental  plans,  however,  are 
governed  by  parallel  requirements  that 
were  added  by  section  10003  of  COBRA 
to  the  Public  Health  Service  Act.  which 


is  administered  by  the  Department  of 
Health  and  Human  Services. 

Question  9:  What  is  a  small.employer 
plan? 

Answer  9:  (a)  A  "small-employer 
plan"  is  a  group  health  plan  maintained 
by  one  or  more  employers  where  each  of 
the  employers  maintaining  the  plan  for  a 
calendar  year  normally  employed  fewer 
than  20  employees  during  the  preceding 
calendar  year.  For  purposes  of  this 
definition,  each  employer  maintaining 
the  plan  shall,  in  combination  with  all 
other  entities  under  common  control 
with  that  employer  (as  determined 
under  section  52  (a)  and  (b)).  be 
considered  a  single  employer.  See  Q&A- 
10  of  this  section  for  rules  governing 
when  a  single  arrangement  is 
considered  to  be  two  or  more  separate 
group  health  plans. 

(b)  An  employer  is  considered  as 
having  normally  employed  fewer  that  20 
employees  during  a  particular  calendar 
year  if,  and  only  if.  it  had  fewer  than  20 
employees  on  at  least  50  percent  of  its 
working  days  during  that  year. 

(c)  In  determining  the  number  of  its 
employees,  an  employer  shall  treat  as 
employees  all  full-time  and  part-time 
employees,  and  all  employees  within  the 
meaning  of  section  401(c)(1).  For 
example,  partners  in  a  law  firm  are 
treated  as  employees  for  this  purpose. 
An  employer  shall  also  treat  as 
employees  for  this  purpose  all  agents 
and  independent  contractors  (and  their 
employees,  agents,  and  independent 
contractors,  if  any),  and  all  directors  (in 
the  case  of  a  corporation),  but  only  if 
such  individuals  are  eligible  to 
participate  in  a  group  health  plan 
maintained  by  the  employer. 

(d)  The  determination  of  whether  a 
plan  is  a  small-employer  plan  on  any 
particular  date  depends  on  which 
employers  are  maintaining  the  plan  on 
that  date  and  on  the  workforce  of  those 
employers  during  the  preceding  calendar 
year.  If  a  plan  that  is  otherwise  subject 
to  COBRA  ceases  to  be  a  small- 
employer  plan  because  of  the  addition 
during  a  calendar  year  of  an  employer 
that  did  not  normally  employ  fewer  than 
20  employees  on  a  typical  business  day 
during  the  preceding  calendar  year,  the 
plan  ceases  to  be  excepted  from  COBRA 
and  section  162(k)  becomes  effective 
with  respect  to  it  immediately  upon  the 
addition  of  the  new  employer.  In 
contrast,  if  the  plan  ceases  to  be  a  small- 
employer  plan  by  reason  of  an  increase 
during  a  calendar  year  in  the  workforce 
of  an  employer  maintaining  the  plan,  the 
plan  ceases  to  be  excepted  from  COBRA 
and  section  162(k)  becomes  effective 
with  respect  to  it  on  the  January  1 
immediately  following  the  calendar  year 


in  which  the  employer's  workforce 
increased.  However,  a  plan  described  in 
the  preceding  sentence  will  be  treated 
as  not  having  become  subject  to  section 
162(k)  on  that  January  1  (i.e.,  still 
excepted  from  COBRA)  if  all  the 
employers  who  did  not  normally  employ 
fewer  than  20  employees  in  the 
preceding  calendar  year  have  ceased  to 
maintain  the  plan  by  February  1 
immediately  following  that  January  1. 
For  example,  if  each  employer 
maintaining  a  group  health  plan 
normally  employs  fewer  than  20 
employees  during  each  of  1986  and  1987 
but  two  of  the  employers  do  not 
normally  employ  fewer  than  20 
employees  during  1988.  the  entire  plan 
becomes  subject  to  COBRA  and  must 
begin  to  comply  with  section  162(k)  on 
January  1. 1989.  even  if  the  plan  year  is 
not  a  calendar  year,  unless  those  two 
employers  depart  from  the  plan  before 
February  1. 1989. 

Question  10:  When  is  an  arrangement 
considered  to  be  two  or  more  separate 
group  health  plans  rather  than  a  single 
group  health  plan? 

Answer  10:  (a)  The  rules  below  in 
paragraphs  (b)  through  (g)  of  this  Q&A- 
10  determine  when  an  arrangement  is 
considered  to  be  two  or  more  separate 
group  health  plans.  If  more  than  one  of 
those  paragraphs  applies  to  a  particular 
arrangement!  the  paragraphs  are  applied 
in  successio£,lo  break  the  arrangement 
into  the  smallest  possible  group  health 
plans.  For  example,  if  an  arrangement 
offers  high  option  and  low  option  benefit 
schedules  (see  paragraph  (c))  and 
constitutes  a  multiple  employer  welfare 
arrangement  maintained  by  three 
different  employers  (see  paragraph  (d)). 
the  arrangement  consists  of  six  separate 
group  health  plans;  Three  high-option 
plans  (one  for  each  employer)  and  three 
low-option  plans  (one  for  each 
employer). 

(b)  The  rules  in  this  Q&A-IO  apply 
without  regard  to  whether  the 
arrangement  is  maintained  by  one  or 
more  than  one  employer.  Moveover.  the 
fact  that  a  particular  arrangement  has 
been  traditionally  referred  to  as  a  single 
plan  or  has  reported  as  a  single  plan 
(e.g..  by  filing  a  single  Form  5500)  is  not 
controlling  in  the  determination  of 
whether  the  arrangement  will  be 
considered  as  two  or  more  separate 
plans  for  purposes  of  section  162(k).  All 
references  elsewhere  in  this  section  to  a 
"group  health  plan  "  are  references  to  a 
separate  group  health  plan  as 
determined  under  this  Q&A-IO.  The 
identification  of  separate  group  health 
plans  is  relevant  to  determinations  such 
as  those  involving  which  coverage  must 
be  separately  electable,  the  effective 
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date  of  section  162(k).  which  empiuyers 
will  be  denied  deductions  in  the  event  of 
a  failure  to  comply  with  se<;tion  1b2(k). 
the  cost  of  continu.ilion  coverafte,  and 
the  availability  of  the  exception  for 
small-employer  plans  (see  Q&A-9  of  this 
section).  The  relevam*  of  treating  an 
iirran^fment  as  two  or  more  separate 
group  health  plans  is  tllustralcd  by  the 
following  exanfples: 

Example  1:  If  »n  emptoype  is  covered  under 
niori!  ihrtn  one  ^roup  health  plan  at  the  lime 
uf  d  qiialifyinx  fveni,  ttie  qualified 
Iwnfficiiirics  must  hv  »>ff*Tetl  an  opportunity 
to  elect  COBRA  cunlmualion  coverage  with 
respect  to  each  of  the  plans.  In  contrast,  if  the 
arrangement  in  which  the  employee 
participates  is  tr(>aled  as  a  sinxle  group 
health  plan  with  several  features,  no 
individual  features  of  the  plan  would  have  to 
be  made  available  to  a  qualified  beneHciary 
unless  the  quahfied  t)«;neficiary  elects 
coveruK<-  under  the  entire  plan.  (But  see  Q»A- 
24  of  this  section  rexardinx  the  election  to 
receive  only  core  coverajje.) 

Example  2:  If  an  arrangement  that  involves 
many  employers  is  considered  to  be  a  single 
group  health  plan,  that  plan  will  fail  to 
qualify  for  the  small-employer  plan  exception 
If  any  one  of  those  employers  had  too  many 
employees  during  the  preceding  calendar 
year.  However,  if  the  arrangement  is 
considered  to  be  a  separate  plan  with  respect 
to  each  employer,  then  the  exception  would 
be  available  for  each  of  those  particular 
employers  that  normally  employed  fewer 
than  20  employees  during  the  preceding 
calendar  year. 

Example  3-  An  arr.ingemrnl  covenng  the 
employees  of  unrelated  employers  A  and  B 
fails  to  comply  with  section  162|kl  by  failing 
to  offer  COBRA  continuation  coverage  to  an 
employee  of  employer  A,  but  complies  with 
section  162(k)  in  all  other  respects.  If  the 
arrangemi-nt  consists  of  two  separate  group 
health  plans,  one  covering  the  employees  of 
A  and  one  covering  the  employees  of  B. 
employer  A  will  lose  deductions  under 
section  Itt2(i|  and  As  highly  compensated 
employees  will  lose  the  l>enefit  of  the  section 
l()0(a)  exclusion,  but  empkiyer  B  and  Its 
employees  will  be  unaffected.  In  contrast,  if 
the  arrangement  consists  of  a  single  group 
health  plan,  the  consquences  of  failing  to 
comply  with  section  l«2|k.)  will  apply  to  both 
employers  A  and  B. 

(c)  Kdch  different  benefit  package  or 
option  offered  under  an  arrangement  is 
treated  as  a  separate  gniup  health  plan. 
For  this  puipose.  self  only  coverage  and 
self-and-family  coverage  are  not 
considered  to  be  separate  packages  or 
options.  The  rxile  of  this  paragraph  (c)  is 
illustrated  by  the  following  examples: 

E\iimpli'  t:  If  an  arrHiigement  offers  "high 
option"  and  "low  option"  benefit  schedules 
and  the  alternatives  of  self  only  and  self-and- 
family  coverage,  the  arrangement  is 
considen'd  to  \w  two  separate  plans:  One 
offering  high  option  coverage  (whether  self- 
only  or  self-and-family).  and  one  offenng  low 
option  coverage  (whether  self  only  or  self- 
and-family). 


Exofrtplf  2  If  two  types  of  coverage  differ 
only  becau.se  one  has  a  $100  deductible  atul 
the  other  has  a  S250  deductible,  or  because 
one  has  a  $1500  catastmphic  limit  and  tl>e 
other  has  a  $2500  catastrophic  limit,  each 
type  of  coverage  is  a  different  benefit 
package  and  so  is  treated  as  a  separate  group 
health  plan. 

Example  3:  An  arrangement  has  a 
deductible  equal  to  1  percent  of 
compensation,  but  consists  of  a  single  plan  in 
all  other  respects.  The"fact  that  employees 
with  different  levels  of  compensation  will 
have  different  deductibles  will  not  cause  the 
arrangement  to  be  treated  as  separate  group 
health  plans  for  each  resulting  deductible. 

Example  4:  If  an  arrangement  consists  of  a 
single  plan  in  all  respects  except  that  an 
employee  can  choose  to  have  either  hospital 
benefits  or  hospital  lienefits  combined  with 
mental  health  benefits,  there  are  two 
separate  plans:  One  providing  hospital 
coverage,  and  one  providing  hospital-and- 
mentat-health  coverage  If  airemployee  could 
instead  choose  independently  whether  to 
have  hospital  benefits  and  whether  Iq  have 
mental-health  benefits,  there  would  also  be 
two  separate  plaru:  One  providing  hospital- 
only  coverage  and  one  providing  mcntal- 
heallh-only  coverage.  In  such  a  case  an 
employee  receiving  both  hospital  and  n^ntal- 
heallh  b«?nefit8  would  be  covered  under  two 
separate  group  health  plans  and  would  have 
separate  COBRA  election  rights  umler  each 
plan. 

|d)  An  arrangement  that  constitutes  a 
multiple  employer  welfare  arrangement 
as  defined  in  section  3(40)  of  the 
F.mpioyce  Retirement  Income  Security 
Act  of  1974  (F.RISA),  is  considered  a 
separate  group  h»>alth  plan  with  respect 
to  each  employer  maintaining  the 
arrangement.  Solely  for  purposes  of  this 
paragraph  (d).  the  rules  of  section 
3(40)(B1  of  F>RISA  (regarding  trades  or 
businesses  under  common  control)  shall 
apply  in  determining  whether  two  or 
more  employers  are  treated  as  a  single 
employer. 

(e)  In  the  case  of  an  insured 
arrangement,  if  two  or  more  groups  of 
employees  are  covered  under  s»'parate 
contracts  between  a  participating 
employer  or  employers  and  an  insurer  or 
insurers,  each  separate  contract  is 
considered  a  separate  group  health  plan, 
even  if  the  coverage  under  the  separate 
contracts  is  identical.    - 

(0  In  the  case  of  a  sinf  funded 
arrangement,  each  segregated  {portion  of 
the  arrangement  shall  be  considered  a 
separate  group  health  plan.  A  portion  of 
an  arrangement  is  a  segregated  portion 
if  and  only  if  (1 )  assets  available  to  pay 
benefits  under  that  portion  are 
unavailable  to  pay  benefits  under  any 
other  portion,  and  (2)  assets  available  to 
pay  benefits  under  any  other  portion  are 
unavailable  to  pay  benefits  out  of  that 
portion.  For  example,  if  several 
employers  contribute  to  a  trust  that 
provides  medical  benefits  but  each 


employee's  benefits  are  payable  only 
out  of  contributions  (and  eamir»gs  on 
contributions)  made  by  that  employee's 
employer,  each  employer's  portion  of  the 
arrangement  is  considered  a  separate 
group  health  plan.  The  rule  of  this 
paragraph  (f)  shall  apply  whether  or  not 
a  trust  is  used,  and  whether  or  not  the 
arrangement  is  partially  insured  through 
stop  loss  insurance,  insurance  for  some 
but  not  all  benefits,  or  some  other 
method. 

(g)  Arrangements  providing  medical 
benefits  are  broken  down  as  described 
in  Q&A-12  of  this  section  into  their 
collectively  bargained  portion  (if  any) 
and  non-collectively-bargained  portion 
(if  any),  each  of  which  is  considered  a 
separate  group  health  plan. 

Question  11:  When  must  group  health 
plans  comply  with  section  162(k)? 

Answer  7/.  (a)  Noncollt'ctively 
bargained  plans:  For  plans  that  are  not 
excepted  from  COBRA  (see  QAA-8  of 
this  section)  and  that  do  not  constitute 
collectively  bargained  group  health 
plans  (see  Q&A-12  of  this  section),  the 
requirements  of  section  162(k)  apply  as 
of  the  first  day  of  the  first  plan  year 
beginning  on  or  after  July  1,  1986.  For 
example,  if  such  a  plan  has  a  February  1 
to  January  31  plan  year,  it  must  begin  to 
comply  with  section  162(k)  by  February 
1,  1987. 

(b)  Collectively  bargained  plans:  For 
plans  that  are  not  excepted  from 
COBRA  and  that  constitute  collectively 
bargained  group  health  plans  (see  QAA- 
12  of  this  section),  the  requirements  of 
section  162(k)  afJply  as  of  the  first  day  of 
the  first  plan  year  beginning  on  or  after 
the  later  of  (1 )  January  1.  1987.  or  (2)  the 
dale  on  which  the  last  of  the  collective 
bargaining  agreements  relating  to  the 
plan  terminates  (determined  without 
regard  to  any  extension  thereof  agreed 
to  after  April  7, 1986).  This  rule  is 
illustrated  by  the  following  example; 

Example:  Assume  that  the  plan  year 
of  a  collectively  bargained  group  health 
plan  is  the  calendar  year  and  that,  as  of 
April  7, 1986,  the  plan  is  maintained 
pursuant  to  three  collective  bargaining 
agreements  having  expiration  dales  in 
October  1987.  February  1988,  and  July 
1988.  The  plan  must  comply  with  section 
162(k)  beginning  on  January  1, 1989.  Of 
course,  the  plan  must  begin  to  comply 
by  January  1,  1987,  with  respect  to  a 
collective  bargaining  unit  that  was  not. 
as  of  April  7.  1986,  covered  by  one  of 
those  three  agreements. 

Question  12:  What  is  a  collectively 
bargained  group  health  plan? 

Answer  12:  (a)  A  collectively 
bargained  group  health  plan  is  a  group 
health  plan  covenng  only  employees 
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and  former  employees  (and  their 
families)  who  are  covered  by  an 
agreement  that  is  a  collective  bargaining 
agreement  entered  info  between 
employee  representatives  and  one  or 
more  employers  (as  determined  iJhder 
section  7701(a)(46)).  Thus,  if  an    * 
arrangement  that  would  otherwise  be 
considered  to  be  a  single  group  health 
plan  under  the  standards  set  out  in 
Q&A-10  of  this  section  covers  both  (1) 
employees  and  former  employees  (and 
their  families)  who  are  covered  by  a 
collective  bargaining  agreement  . 
described  in  the  preceding  sentence  and 
(2)  employees  and  former  employees 
(and  their  families)  who  are  not  covered 
by  such  an  agreement,  the  arrangement 
consists  of  two  separate  group  health 
plans:  one  plan  that  is  a  collectively 
bargained  group  health  plan  and  one 
that  is  not.  The  plan  that  is  collectively 
bargained  will  have  an  effective  date 
determined  under  paragraph  (b)  of 
Q&A-ll  of  this  section,  and  the  other 
plan  will  have  an  effective  date 
determined  under  paragraph  (a)  of 
Q&A-n  of  this  section.  For  example,  if 
the  plan  year  is  the  calendar  year  and 
the  only  collective  bargaining  agreement 
in  effect  as  of  April  7, 1986.  expires 
March  31. 1988,  the  effective  date  of 
section  162(k)  is  January  1. 1989.  for  the 
plan  covering  bargaining-unit  employees 
and  their  families,  and  January  1, 1987. 
for  the  plan  covering  the  other 
erpployees  and  their  families. 

(b)  For  purposes  of  this  Q«tA-12. 
employees  of  an  employee 
representative  that  is  a  party  to  a 
collective  bargaining  agreement 
described  in  paragraph  (a)  of  this  Q&A- 
12.  and  employees  of  a  trust  or  fund 
maintained  to  pay  benefits  to 
individuals  covered  by  the  collective 
bargaining  agreement,  are  considered  to 
be  employees  covered  by  that  collective 
bargaining  agreement.  Thus,  a  plan  that 
is  otherwise  considered  a  single, 
collectively  bargained  plan  will  not  fail 
to  be  a  single,  collectively  bargained 
plan  merely  because  it  also  covers 
employees  or  former  employees  (and 
their  families)  of  the  employee 
representative  or  of  a  trust  or  fund  from 
which  the  benefits  are  paid. 

Question  13:  What  is  the  plan  year  of 
a  group  health  plan? 

Answer  13:  (a)  For  purposes  of 
determining  when  a  group  health  plan 
must  begin  to  comply  with  section  162(k) 
(see  QAA-11  of  this  section),  the  plan 
year  of  a  group  health  plan  is  the  year 
that  is  designated  as  the  plan  year  in  the 
plan  document.  However,  if  the  plan 
document  does  not  designate  a  plan 
year,  or  if  there  is  no  plan  document,  the 
plan  year  is  determined  under 


paragraph  (b)  of  this  Q&A-13.  The 
designation  of  a  plan  year  on  a  Form 
5500  filed  by  a  group  health  plan  is  not 
controlling  in  the  determination  of  the 
plan  year  under  this  Q&A-13. 

(b)  If  the  plan  year  of  a  group  health 
plan  is  determined  under  this  paragraph 
(b).  the  plan  year  is  the  plan's  limit/ 
deductible  year  except  that  (1)  in  the 
case  of  an  insured  group  health  plan,  the 
plan  year  is  the  policy  year  if  that  is 
later  than  the  limit/deductible  year  or  if 
the  plan  has  no  limit/deductible  year, 
and  (2)  in  the  case  of  a  self-funded  group 
health  plan  having  no  limit/deductible 
year,  the  plan  year  is  the  later  of  the 
calendar  year  or  the  employer's  taxable 
year.  For  purposes  of  this  paragraph  (b), 
a  plan's  "limit/deductible  year"  means 
the  year  that  is  useQ  by  the  plan  in 
applying  benefit  limits  and  deductibles, 
except  that  if  different  years  are  used 
for  benefit  limits  and  for  deductibles,  it 
means  the  later  of  those  years.  For 
purposes  of  this  paragraph  (b),  one  year 
is  "later"  than  another  if  it  begins  later 
in  relation  to  the  underlying  date  from 
which  the  effective  date  of  section 
162(k)  is  determined  for  the  plan  under 
Q&A-n  of  this  section.  Compare,  for 
example,  a  year  that  begins  on  March  1 
with  a  year  that  begins  on  December  1. 
The  March  1  year  is  later  than  a 
December  1  year  in  the  case  of  a  non- 
collectively-bargained  plan,  because  the 
first  March  1  occurring  on  or  after  July  1, 
1986,  is  March  1. 1987.  which  is  later 
than  December'l,  1986  (the  first 
December  1  occurring  on  or  after  July  1. 
1986).  If.  however,  the  plan  is  a 
collectively-bargained  plan  and 
becomes  subject  to  section  162(k)  for  the 
first  plan  year  beginning  on  or  after 
February  1. 1987,  a  December  1  year  is 
later  than  a  March  1  year. 

Question  14:  How  do  the  COBRA 
continuation  coverage  requirements 
apply  to  cafeteria  plans  and  other 
flexible  benefit  arrangements? 

Answer  14:  The  provision  of  medical 
care  through  a  cafeteria  plan  (as  defined 
in  section  125)  or  other  flexible  benefit 
arrangement  constitutes  a  group  health 
plan.  However,  the  COBRA  continuation 
coverage  requirements  of  section  162{k) 
apply  only  to  those  medical  benefits 
under  the  cafeteria  plan  or  other 
arrangement  that  a  covered  employee 
has  actually  chosen  to  receive  (if  any). 
The  application  of  this  rule  to  a  cafeteria 
plan  is  illustrated  by  the  following 
examples: 

Example  1:  Under  the  terms  of  a  cafeteria 
plan,  employees  can  choose  among  life 
insurance  coverage,  membership  in  a  Health 
Maintenance  Organization  (HMO),  coverage 
for  medical  expenses  under  an  indemnity 
arrangement,  and  cash  compensation.  Of 
these  available  choices,  the  HMO  and  the 


indemnity  arrangement  constitute  separate 
group  health  plans.  Assume  that  these  group 
health  plans  are  subject  to  COBRA  (see 
Q&A-8  of  this  section)  and  that  the  employer 
does  not  provide  any  group  health  plan 
outside  of  the  cafeteria  plan.  Assume  further 
that  B  and  C  are  unmarried  employees,  that  B 
has  chosen  the  life  insurance  coverage,  and 
that  C  has  chosen  the  Indemnity 
arrangement.  B  does  not  have  to  be  offered 
COBRA  continuation  coverage  upon 
terminating  employment,  nor  must  a 
subsequent  open  enrollment  period  for  active 
employees  be  made  available  to  B.  However, 
if  C  terminates  employment  and  the 
termination  constitutes  a  qualifying  event.  C 
must  be  offered  an  opporturfity  to  elect 
COBRA  continuation  coverage  under  the 
indemnity  arrangement.  If  C  maizes  such  an 
election  and  an  open  enrollment  period  for 
active  employees  occurs  while  C  is  still 
receiving  the  COBRA  continuation  coverage. 
C  must  be  offered  the  opportunity  to  switch 
from  the  indemnity  arrangement  to  the  HMO 
(but  not  to  the  life  insurance  coverage 
because  that  does  not  constitute  a  group 
health  plan). 

Example  2:  An  employer  maintains  a  group 
health  plan  under  which  all  employees 
receive  employer-paid  coverage.  Employees 
can  arrange  to  cover  their  families  by  paying 
an  additional  amount.  The  employer  also 
maintains  a  cafeteria  plan,  under  which  one 
of  the  options  is  to  pay  part  or  all  of  the 
charge  for  family  coverage  under  the  group 
health  plan.  Thus,  an  employee  might  pay  for 
family  coverage  under  the  group  health  plan 
partly  with  before-tax  dollars  and  partly  with 
after-tax  dollars.  If  an  employee's  family  is    - 
receiving  coverage  under  the  group  health 
plan  when  a  qualifying  event  occurs,  each  of 
the  qualified  beneficiaries  must  be  offered  an 
opportunity  to  elect  COBRA  continuation 
coverage,  regardless  of  how  that  qualified 
beneficiary's  coverage  was  paid  for  before 
the  qualifying  event. 

Exaniplf  3:  One  of  the  choices  available 
under  a  cafeteria  plan  is  an  individual 
medical  expense  reimbursement 
arrangement.  At  the  beginning  of  each 
calendar  year,  an  employee  can  choose, 
instead  of  being  paid  a  .specified  dollar 
amount  of  compensation,  to  have  that  amount 
placed  in  an  account  to  be  used  for 
reimbursement  of  medical  expenses  incurred 
during  the  year  by  the  employee  or  the 
employee's  .spouse  or  dependent  children. 
Any  amount  remaining  in  the  account  as  of 
the  end  of  the  year  is  forfeited.  The 
reimbursement  of  medical  expenses  through 
these  arrangements  constitutes  a  group 
health  plan. 

Qualified  Beneficiaries 

"  Question-15:  Who  is  a  qualified 
beneficiary? 

Answer-15:  (a)  Except  as  set  forth  in 
paragraphs  (b)  through  (d)  of  this  Q&A- 
15,  a  qualified  beneficiary  is  any 
individual  who.  on  the  day  before  a 
qualifying  event,  is  covered  under  a 
group  health  plan  maintained  by  the 
employer  of  a  covered  employee  by 
virtue  of  being  on  that  day  either  (1)  the 
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covered  employee.  (2)  the  spouse  of  the 
covered  employee,  or  (3)  the  dependent 
child  of  the  covered  L-mpioyee. 

(b)  An  individual  is  not  a  qualified 
beneficiary  if.  on  the  day  before  the 
qualifying  event  referred  to  in  paragraph 
(a)  of  this  Q&A-15.  the  individual  (1)  is 
covered  under  the  group  health  plan  by 
reason  of  another  individual's  election 
of  COBRA  continuation  coverage  and  is 
not  already  a  qualified  beneficiary  by 
reason  of  a  prior  qualifying  event,  or  (2) 
is  entitled  to  Medicare  benefits  under 
Title  XVIIl  of  the  Social  Security  Act. 

(c)  A  covered  employee  can  be  a 
qualified  beneficiary  only  in  connection 
with  a  qualifying  event  that  consists  of 
the  termination  (other  than  by  reason  of 
the  covered  employee's  gross 
misconduct),  or  reduction  of  hours,  of 
the  covered  employee's  employment. 

(d)  An  individual  is  not  a  qualified 
beneficiary  if  the  individual's  status  as  a 
covered  employee  is  attributable  to  a 
period  in  which  the  individual  was  a 
nonresident  alien  who  received  no 
earned  income  (within  the  meaning  of 
section  911(dH2))  from  the  individual's 
employer  that  constituted  income  from 
sources  within  the  United  States  (within 
the  meaning  of  section  861(8)(3)).  If, 
pursuant  to  the  preceding  sentence,  an 
individual  is  not  a  qualified  beneficiary, 
then  a  spouse  or  dependent  child  of  the 
individual  shall  not  be  considered  a 
qualified  beneficiary  by  virtue  of  the 
relationship  to  the  individual. 

Queslion-16:  Who  is  a  covered 
employee? 

Answer-W:  (a)  A  covered  employee  is 
any  individual  who  is  (or  was)  provided 
coverage  under  a  group  health  plan 
(other  than  a  plan  that  is  excepted  from 
COBRA  on  the  date  of  the  qualifying 
event;  see  Q&A-8  of  this  set.tion)  by 
virtue  of  the  individual's  employment  or 
previous  employment  with  an  employer. 
For  example,  a  retiree  or  former 
employee  who  is  covered  by  such  a 
group  health  plan  is  a  covered  employee 
if  the  coverage  results  in  whole  or  in 
part  from  his  or  her  previous 
employment.  An  individual  (whether  a 
present  or  former  employee)  who  is 
merely  eligible  for  coverage  under  a 
group  hevith  plan  is  not  a  covered 
employee  if  the  individual  is  not  and  has 
not  been  actually  covered  under  the 
plan.  The  reason  for  an  individual's  lack 
of  actual  coverage  (such  as  the 
individual's  having  declined 
participation  in  the  plan  or  failed  to 
satisfy  the  plan's  conditions  for 
participation)  is  not  relevant  for  this 
purpose. 

(b)  The  following  individuals  are  also 
covered  employees,  but  only  if  they  are 
(or  were)  actually  covered  under  a  group 
health  plan  by  virtue  of  their 


relationship  to  an  employer  maintaining 
the  plan,  and  only  if  that  plan  or  some 
other  group  health  plan  maintained  by 
the  employer  covers  one  or  more 
common-law  employees  of  the 
employer  (1)  Employees  within  the 
meaning  of  section  401(c)(1),  (2)  agents 
and  independent  contractors  (and  their 
employees,  agents,  and  independent 
contractors),  and  (3)  directors  (in  the 
case  of  a  corporation).  The  rule  of  this 
paragraph  (b)  is  illustrated  by  the 
following  example: 

Example:  A  law  rirm  mainlaina  a  group 
health  plan  for  iti  common-lHW  employees.  If 
the  rirm  also  provides  group  health  coverage 
for  it*  partners,  the  partners  are  covered 
employee*  regardless  of  whether  their 
coverage  is  provided  under  the  same  group 
health  plan  as  the  common-law  employees  or 
under  a  separate  plan.  In  contrast,  if  the 
partners  are  the  only  individuals  who  receive 
any  health  coverage,  they  are  not  covered 
employees. 

Question  17:  Other  than  those 
individuals  who  are  qualified 
beneficiaries  as  of  the  day  before  a 
qualifying  event,  can  any  other  person 
(such  as  a  newborn  or  adopted  child  or 
a  new  spouse]  obtain  qualified 
beneficiary  status  for  COBRA 
continuation  coverage  purposes? 

Answer  17:  (a)  No.  The  group  of 
qualified  beneficiaries  entitled  to  elect 
COBRA  continuation  coverage  as  a 
result  of  a  qualifying  event  is  closed  as 
of  the  day  before  the  qualifying  event. 
Thus,  newborn  children,  adopted 
children,  and  spouses  who  join  the 
family  of  a  qualified  beneficiary  after 
that  day  do  not  become  qualified 
beneficiaries.  The  new  family  members 
do  not  themselves  become  qualified 
beneficiaries  even  if  they  become 
covered  under  the  plan.  (For  situations 
in  which  a  plan  is  required  to  make 
coverage  available  to  new  family 
members  of  a  qualified  beneficiary  who 
is  receiving  COBRA  continuation 
coverage,  see  Q&A-31  of  this  section 
and  paragraph  (c)  of  QAA-30  of  this 
section.) 

(b)  A  qualified  beneficiary  who  fails 
to  elect  COBRA  continuation  coverage 
in  connection  with  a  qualifying  event 
ceases  to  be  a  qualified  beneficiary  at 
the  end  of  the  election  period  (see  QAA- 
32  of  this  section).  Thus,  for  example,  if 
such  a  former  qualified  beneficiary  is 
later  added  to  a  covered  employee's' 
coverage  (e.g.,  during  an  open 
enrollment  period)  and  then  another 
qualifying  event  occurs  with  respect  to 
the  covered  employee,  the  former 
qualified  beneficiary  will  not  be  treated 
as  a  qualified  beneficiary 

(c)  The  rules  of  this  Q&A-17  are 
illustrated  by  the  following  examples: 


Example  1:  Assume  that  A  is  a  single 
employee  who  voluntarily  terminates 
employment  and  property  elects  COBRA 
continuation  coverage  under  a  group  health 
plan.  Under  the  terms  of  the  plan,  a  covered 
employee  who  mames  can  choose  to  have 
his  or  her  spouse  covered  under  the  plan  as 
of  the  date  of  marriage.  One  month  after 
electing  COBRA  continuation  coverage.  A 
marries  and  chooses,  to  cover  As  spouse 
under  the  plan.  As  spouse  is  not  a  qualified 
beneficiary  Thus,  If  A  dies  during  the  period 
of  COBRA  continuation  coveroge,  the  pUn 
does  not  have  to  offer  A's  surviving  spouse 
an  opportunity  to  elect  COBRA  continuation 
coverage. 

Example  2:  Assume  that  B  is  a  married 
employee  who  terminates  employment,  B 
properly  elects  COBRA  conUnuation 
coverage  for  B  but  not  B's  spouse,  and  B's 
spouse  declines  to  elect  such  coverage.  B's 
spouse  thus  ceases  to  be  a  qualified 
beneficidry.  Later,  at  the  next  open 
enrollment  period.  B  adds  the  spouse  as  a 
beneficiary  under  the  plan.  The  addition  of 
the  spouse  during  the  open  enrollment  period 
does  not  make  the  spouse  a  qualified 
beneficiary.  The  plan  will  thus  not  have  to 
offer  the  spouse  an  opportunity  to  elect 
COBRA  conUnualion  coverage  upon  ■  later 
divorce  from  or  death  of  B 

Example  3:  Assume  that,  under  the  terms  of 
a  group  health  pUn.  a  covered  employee's 
child  ceases  to  be  a  dependent  eligible  fur 
coverage  upon  attaining  age  18.  At  that  time, 
the  child  mt'st  be  offered  an  opportunity  to 
elect  COBRA  continuation  coverage  !f  the 
child  elects  COBRA  continuation  coverage, 
the  child  mames  dunng  the  penod  of  the 
COBRA  continuaUon  coverage,  and  the 
child's  spouse  becomes  covered  under  the 
group  health  plan,  the  child  s  spouse  would 
not  become  a  qualified  beneficiary  upon  a 
later  qualifying  event  as  a  result  of  that 
coverage. 

Example  4:  Assume  that  C  is  a  single 
employee  who.  upon  refiremenl,  is  given  the 
opportunity  to  elect  COBRA  continuation 
coverage  but  declines  it  in  favor  of  an 
alternative  offer  of  12  months  of  employer- 
paid  retiree  health  benefits.  C  cesses  to  be  a 
qualified  beneficiary  and  will  not  have  to  be 
given  another  opportunity  to  elect  COBRA 
continuation  coverage  at  the  end  of  those  12 
months.  Assume  further  that  C  marries  D 
during  the  period  of  retiree  health  coverage 
and.  under  the  terms  of  that  coverage,  D 
becomes  covered  under  the  plan,  !f  a  divorce 
from  or  death  of  C  will  result  in  D's  losing 
coverage.  D  will  be  a  qualified  beneficiary 
because  D's  coverage  under  the  plan  on  the 
day  before  the  qualifying  event  (i.e..  the 
divorce)  will  have  been  by  reason  of  C* 
acceptance  of  12  months  of  employer-paid 
coverage  after  the  prior  qualifying  event  (C's 
retirement)  rather  than  by  reason  of  an 
election  of  COBRA  contirfl«fion  coverage. 

Example  5:  Assume  the  same  facts  as  in 
Example  4  except  that,  under  the  terms  of  the 
plan,  the  divorce  or  death  does  not  cause  D  to 
lose  coverage  so  that  D  continues  to  be 
covered  for  the  balance  of  the  original  12- 
month  period.  D  does  not  have  to  be  allowed 
to  elect  COBRA  continuation  coverage 
because  the  divorce  of  death  does  not 


constitute  a  qualifying  event.  See  Q&A-18  of 

this  section. 

Qujilifying  Events 

Qupslion  18:  What  is  a  qualifying 
event? 

Answer  18:  (a)  A  qualifying  event  is 
an  event  thai  satisfies  paragraphs  (b). 
(c),  and  (d)  of  this  Q&A-18. 

(b)  An  event  satisfies  this  paragraph 

(b)  if  the  event  is  either  (1)  the  death  of  a 
covered  employee.  (2)  the  termination 
(other  than  by  reason  of  the  employee's 
gross  misconduct),  or  reduction  of  hours. 
of  a  covered  employee's  employment.  (3) 
the  divorce  or  legal  separation  of  a 
covered  employee  from  the  employee's 
spouse.  (4)  a  covered  employee 
becoming  entitled  to  Medicare  benefits 
under  Title  XVIII  of  the  Social  Security 
Act.  or  (5)  a  dependent  child  ceasing  to 
be  a  dependent  child  of  the  covered 
employee  under  the  generally  applicable 
requirements  of  the  plan.  In  the  case  of  a 
covered  employee  who  is  not  a 
commonlaw  employee,  termination  of 
"employment"  for  this  purpose  means 
termination  of  the  relationship  (e.g., 
directorship  of  a  corporation  or 
membership  in  a  partnership)  giving  rise 
to  the  individual's  treatment  as  a 
covered  employee  under  paragraph  (b) 
of  Q&A-16  of  this  section. 

(c)  An  event  satisfies  this  paragraph 

(c)  if  under  the  terms  of  the  group  health 
plan,  the  event  causes  the  covered 
employee,  or  the  spouse  or  a  dependent 
child  of  the  covered  employee,  to  lose 
coverage  under  the  plan.  For  this 
purpose,  to  "lose  coverage"  means  to 
cease  to  be  covered  under  the  same 
terms  and  conditions  as  in  effect 
immediately  before  the  qualifying  event. 
If  coverage  is  reduced  or  eliminated  in 
anticipation  of  an  event,  the  reduction  or 
elimination  is  disregarded  in 
determining  whether  the  event  causes  a 
loss  of  coverage.  Moreover,  for  purposes 
of  this  paragraph  fc).  a  loss  of  coverage 
need  not  occur  immediately  after  the 
event,  sojong  as  the  loss  of  coverage 
will  occur  before  the  end  of  the 
maximum  coverage  period  (see  Q&A-39 
and  Q«[A-40  of  this  section).  However,  if 
neither  the  covered  employee  nor  the 
spouse  or  a  dependent  child  of  the 
covered  employee  will  lose  coverage 
before  the  end  of  what  would  be  the 
maximum  coverage  period,  the  event 
does  not  satisfy  this  paragraph  (c). 

(d)  An  event  satisfies  this  paragraph 

(d)  if  it  occurs  while  the  plan  is  subject 
to  COBRA.  Thus,  an  event  will  not 
satisfy  this  paragraph  (d)  if  it  occurs 
before  the  plan  becomes  subject  to 
section  162(k)  (see  Q&A-ll  of  this 
section)  or  while  the  plan  is  excepted 
from  COBRA  (see  Q&A-8).  See  QSA-20 
and  Q*A-21  of  this  section. 
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(e)  The  rules  of  this  Q&A-18  are 
illustrated  by  the  following  examples, 
each  of  which  assumes  that  paragraph 
(d)  is  satisfied: 

Example  I:  If  an  employee  who  is  covered 
by  a  group  health  plan  terminates 
employment  (other  than  by  reason  of  the 
employee's  gross  misconduct)  and.  as  of  the 
date  of  separation,  is  given  3  months  of 
employer-paid  coverage  under  the  same 
terms  and  conditions  as  before  that  date,  the 
termination  is  a  qualifying  event  because  it 
satisfies  both  paragraphs  (b)  and  (c)  of  this 
Q&A-18. 

Example  2:  Upon  the  retirement  of  an 
employee  who.  along  with  the  employee's 
spouse,  has  been  covered  under  a  group 
health  plan,  the  employee  is  given  identical 
coverage  for  life  but  the  spousal  coverage 
will  not  be  continued  beyond  6  months  unless 
premiums  are  then  paid  by  the  employee  or 
spouse.  The  spouse  will  "lose  coverage"  6 
months  after  the  employee's  retirement  when 
the  premium  requirement  takes  effect,  so  the 
retirement  is  a  qualifying  event  and  the 
spouse  must  be  given  an  opportunity  to  elect 
COBRA  continuation  coverage. 

Example  3:  F  is  a  covered  employee  who  is 
married  to  G.  and  both  are  covered  under  a 
group  health  plan  maintained  by  F's 
employer,  F  and  G  are  divorced  and.  under 
the  terms  of  the  plan,  the  divorce  will  cause 
G  to  lose  coverage.  The  divorce  is  a 
qualifying  event.  If  G  elects  COBRA 
continuation  coverage  and  then  remarries 
dunng  the  period  of  COBRA  continuation 
coverage.  G's  new  spouse  might  become 
covered  under  the  plan,  (See  Q&A-31  of  this 
section  and  paragraph  (c)  of  Q8tA-30  of  this 
section)  However,  G's  later  death  or  divorce 
from  G's  new  spouse  will  not  be  a  qualifying 
event  because  G  is  not  a  covered  employee. 

Question  19:  Can  a  qualifying  event 
result  from  a  voluntary  termination  of 
employment? 

Answer  19:  Yes.  Apart  from  gross 
misconduct,  the  facts  surrounding  a 
termination  or  reduction  of  hours  are 
irrelevant.  It  does  not  matter  whether 
the  employee  voluntarily  terminated  or 
was  discharged.  For  example,  a  strike  or 
walkout  is  a  termination  or  reduction  of 
hours  that  constitutes  a  qualifying  event 
if  the  strike  or  walkout  results  in  a  loss 
of  coverage  as  described  in  paragraph 
(c)  of  Q&A-18  of  this  section.  Similariy, 
a  layoff  that  results  in  such  a  loss  of 
coverage  is  a  qualifying  event. 

Question  20:  Can  a  qualifying  event 
occur  before  the  effective  date  of  section 
162(k)  (as  described  in  Q&A-ll  of  this 
section)? 

Answer 20:  No.  An  event  that  occurs 
before  section  162(k)  becomes  effective 
for  a  group  health  plan  does  not  satisfy 
paragraph  (d)  of  the  definition  of 
qualifying  event  in  Q&A-18  of  this 
section.  A  group  health  plan  does  not 
have  to  offer  individuals  whose 
coverage  ends  as  a  result  of  such  an 
event  the  opportunity  to  elect  COBRA 
continuation  coverage.  For  example,  if 


an  employee  terminated  employment  on 
July  15, 1986,  and  the  plan  covering  the 
employee  had  a  November  1  to  October 
31  plan  year  (so  that  the  plan  became 
subject  to  section  162(k)  on  November  1. 
1986).  the  plan  does  not  have  to  permit 
the  employee  to  elect  COBRA 
continuation  coverage.  Even  if  that 
employee  is  given  6  months  of 
additional  coverage  from  the  July  15. 
1986.  termination  date  (whether  merely 
as  a  result  of  the  terms  of  the  plan,  or 
pursuant  to  state  or  local  law  or 
otherwise)  so  that  the  coverage  extends 
beyond  the  November  1  effective  date, 
the  employee  does  not  have  to  be  given 
the  opportunity  to  elect  COBRA 
continuation  coverage  at  the  end  of  the  6 
months'  coverage  because  there  will  be 
no  qualifying  event  at  that  time.  In 
contrast,  if  the  employee's  spouse  is 
covered  by  the  6  months'  coverage  and. 
as  a  result  of  the  employee's  death  after 
the  November  1  effective  date  and 
before  the  end  of  the  6-monlh  period, 
the  spouse  will  lose  coverage  for  the 
balance  of  the  6-month  period,  the  death 
will  constitute  a  qualifying  event  and 
the  spouse  will  be  a  qualified 
beneficiary  entitled  to  elect  COBRA 
continuation  coverage.  See  Q&A-42  of 
this  section  regarding  the  maximum 
coverage  period  in  such  a  case. 

Question  21:  Can  a  qualifying  event 
occur  while  a  group  health  plan  is 
excepted  from  COBRA  (see  Q&A-B  of 
this  section)? 

Answer 21:  No.  An  event  that  occurs 
while  a  group  health  plan  is  excepted 
from  COBRA  does  not  satisfy  paragraph 
(d)  of  the  definition  of  qualifying  event 
in  Q&A/18  of  this  section.  Even  if  the 
plan  later  becomes  subject  to  COBRA,  it 
does  not  have  to  provide  COBRA 
election  rights  to  anyone  whose 
coverage  ends  as  a  result  of  such  an 
event.  For  example,  if  a  group  health 
plan  is  excepted  from  COBRA  as  a 
small-employer  plan  during  1988  (see 
Q&A-9  of  this  section)  and  an  employee 
terminates  employment  on  December  31. 
1988.  the  termination  is  not  a  qualifying 
event  and  the  plan  does  not  have  to 
permit  the  employee  to  elect  COBRA 
continuation  coverage.  This  is  the  case 
even  if  the  plan  ceases  to  be  a  small- 
employer  plan  as  of  January  1. 1989. 
Also,  the  same  result  will  follow  even  if 
the  employee  is  given  3  months  of 
coverage  beyond  December  31  (i.e.. 
through  March  of  1989),  because  there 
will  be  no  qualifying  event  as  of  the 
termination  of  coverage  in  March. 
However,  if  the  employee's  spouse  is 
initially  provided  with  the  3-month 
coverage  through  March  1989.  but  the 
spouse  divorces  the  employee  before  the 
end  of  the  3  months  and  loses  coverage 
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as  a  result  of  the  divorce,  the  divorce 
will  constitute  a  qualifying  event  during 
1989  and  so  entitle  the  spouse  to  elect 
COBRA  continuation  coverage.  See 
Q&A-42  of  this  section  i^garding  the 
maximum  coverage  period  in  such  a 
case. 

COBRA  Continuation  Coverage 

Question  22:  What  is  COBRA 
continuation  coverage? 

Answer  22:  If  a  qualifying  event 
occurs,  each  qualified  beneficiary  (other 
than  a  qualified  beneficiary  for  whom 
the  qualifying  event  will  not  result  in 
any  immediate  or  deferred  loss  of 
coverage)  must  be  offered  an 
opportunity  to  elect  to  continue  to 
receive  the  group  health  plan  coverage 
that  he  or  she  received  immediately 
before  the  qualifying  event.  This 
continued  coverage  is  "COBRA 
continuation  coverage."  Except  as  set 
forth  in  Q&A-23  through  Q&A-31  of  this 
section,  if  the  continuation  coverage 
offered  differs  in  any  way  from  the 
coverage  enjoyed  immediately  before 
the  qualifying  event,  the  coverage 
offered  does  not  constitute  COBRA 
continuation  coverage  and  the  group 
health  plan  is  not  in  compliance  with 
section  162(k)  unless  other  coverage  that 
does  constitute  COBRA  continuation 
coverage  is  aMo  offered.  Any 
elimination  or  reduction  of  coverage  in 
anticipation  of  a  qualifying  event  is 
disregarded  for  purposes  of  this  Q*A-22 
and  for  purposes  of  any  other  reference 
in  this  section  to  coverage  in  effect 
immediately  before  (or  on  the  day 
before)  a  qualifying  event.  COBRA 
continuation  coverage  must  not  be 
conditioned  upon,  or  discriminate  on  the 
basis  of  lack  of,  evidence  of  insurability. 

Question  23:  How  is  COBRA 
continuation  coverage  affected  by 
changes  in  the  coverage  that  is  provided 
to  similarly  situated  beneficiaries  with 
respect  to  whom  a  qualifying  event  has 
not  occurred? 

Answer 23:  COBRA  continuation 
coverage  must  generally  be  the  same  as 
the  group  health  plan  coverage  enjoyed 
by  the  qualified  beneficiary  immediately 
before  the  qualifying  event.  However,  if 
the  coverage  provided  to  similarly 
situated  active  employees  is  changed  or 
eliminated  but  the  employer  continues 
to  maintain  one  or  more  group  health 
plans  (so  that  the  qualified  beneficiary's 
COBRA  continuation  coverage  cannot 
be  terminatfd  at  that  time — see  QSA-37 
of  this  section),  the  employer  must 
permit  the  qualified  beneficiary 
receiving  COBRA  continuation  coverage 
to  elect  to  be  covered  under  any  of  the 
remaining  group  health  plans 
maintained  by  the  employer  or  similarly 
situated  active  employees.  If  the 


coverage  of  the  qualified  beneficiary 
was  subject  to  deductibles  and  the 
change  in  coverage  occurs  before  the 
end  of  the  prescribed  period  for 
accumulating  such  deductibles,  the  new 
coverage  selected  by  the  qualified 
beneficiary  must  credit  him  or  her  with 
the  amounts  incurred  under  the  original 
coverage.  The  rule  in  the  preceding 
sentence  also  applies  to  those  limits  that 
are  in  the  nature  of  deductibles,  such  as 
copayment  limits  or  catastrophic  limits 
on  a  covered  individual's  out-of-pocket 
expenses.  The  qualified  beneficiary  can 
be  charged  the  amount  determined 
under  Q&A-44  of  this  section  for  the 
coverage  selected. 

Question  24:  Can  a  group  health  plan 
require  a  qualified  beneficiary  who 
wishes  to  receive  COBRA  continuation 
coverage  to  elect  to  receive  a 
continuation  of  all  of  the  coverage  that 
he  or  she  was  receiving  under  the  plan 
immediately  before  the  qualifying  event? 

Answer 24:  (a)  In  general,  no.  A 
qualified  beneficiary  who.  immediately 
before  the  qualifying  event,  is  covered 
by  a  plan  that  provides  both  core 
coverage  and  non-core  coverage  must  be 
able  to  elect  to  receive  either  (1)  the 
coverage  that  he  or  she  had  immediately 
before  the  qualifying  event  [including 
the  core  coverage  and  any  non-core 
coverage),  or  (2)  the  core  coverage  only- 
However,  there  are  two  exceptions  to 
this  rule,  as  set  forth  in  paragraphs  (b) 
and  (c)  of  this  Q*A-24 

(b)  If  the  applicable  premium  for  core 
coverage  would  be  at  least  95  percent  of 
the  applicable  premium  for  core 
coverage  and  non-core  coverage 
combined,  the  plan  does  not  have  to 
offer  qualified  beneficiaries  the 
opportunity  to  elect  core  coverage  only. 
(See  QAA^M  of  this  section  regarding 
the  applicable  premium.) 

(c)  If  an  employer  maintaining  a  group 
health  plan  that  includes  non-core 
coverage  also  maintains  at  least  one 
other  group  health  plan  for  similarly 
situated  active  employees  that  does  not 
provide  any  non-core  coverage,  the  plan 
that  includes  non-core  coverage  does 
not  have  to  offer  a  qualified  beneficiary 
an  opportunity  to  elect  core  coverage 
only.  However,  the  qualified  beneficiary 
must  instead  be  offered  the  opportunity 
to  elect  coverage  under  any  other  group 
health  plan  maintained  by  the  employer 
for  similarly  situated  active  employees. 

Question  25:  What  is  core  coverage? 

Answer 25:  (a)  "Core  coverage  "  means 
all  of  the  coverage  that  a  qualified 
beneficiary  was  receiving  under  the 
group  health  plan  immediately  before  a 
qualifying  event  that  gives  rise  to  the 
qualified  beneficiary's  COBRA  election 
rights,  other  than  "non-core  coverage." 
"Non-core  coverage"  means  coverage 


for  vision  benefits  and  dental  benefits. 
However,  coverage  for  vision  benefits  or 
dental  benefits  that  must  be  provided 
under  applicable  law  is  core  coverage. 

(b)  For  purposes  of  this  QAA-25. 
vision  benefits  include  only  those 
benefits  related  to  vision  care  of  a  type 
that  is  not  required  under  local  law  to  be 
performed  by  a  physician. 

(c)  For  purfHises  of  this  Q&A-25, 
dental  benefits  does  not  include  any 
benefits  for  dental  care  or  oral  surgery 
in  connection  with  an  accidental  injury. 

(d)  The  definitions  in  this  QAA-25 
apply  only  for  purposes  of  this  i  1.162- 
28  and  sections  106,  162li)(2),  and  162(k) 
of  the  Code. 

Question  26:  Must  a  qualified 
beneficiary  be  given  an  opportunity  to 
elect  core  coverage  plus  only  one  of  two 
non-core  coverages  that  the  qualified 
beneficiary  had  under  the  plan 
immediately  before  the  qualifying  event? 

Answer  26:  No.  A  group  health  plan  is 
required  only  to  offer  qualified 
beneficiaries  the  right  to  elect  (a)  core 
coverage,  or  (b)  core  coverage  plus  all 
non-core  coverages  that  the  qualified 
beneficiary  had  immediately  before  the 
qualifying  event.  Thus,  a  qualified 
beneficiary  who  has  core  coverage  plus 
vision  and  dental  coverage  upon  the 
occurrence  of  a  qualifying  event  must  be 
offered  the  opportunity  to  continue 
either  the  core  coverage  or  the  core 
coverage  and  both  dental  and  vision 
coverage.  Such  a  qualified  beneficiary 
would  not  have  to  be  ofjered  the 
opportunity  to  elect  dbrfe  coverage  plus 
vision  coverage  only  or  core  coverage 
plus  dental  coverage  only  Of  course,  if 
the  vision  and  dental  coverage  are 
provided  under  two  separate  plans  that 
are  independent  of  the  core  plan,  a 
qualified  beneficiary  would  be  able  to 
continue  one  or  both  of  the  coverages. 
Assume,  for  example,  that  an  employer 
maintains  three  group  health  plans — a 
core  plan,  a  vision  plan,  and  a  dental 
plan — and  that  each  active  employee 
can  elect  to  be  covered  under  one  or 
more  of  the  three  plans.  (Thus,  an 
employee  could  have  vision-only, 
dental-only,  or  core-only  coverage,  or 
any  combination  of  the  three.)  A 
qualified  beneficiary  who  is  covered 
under  all  three  plans  at  the  time  of  a 
qualifying  event  would  have  separate 
election  rights  with  respect  to  each  plan, 
and  so  would  be  able  to  elect  coverage 
under  the  dental-only  and  core-only 
plans. 

Question  27:  Must  a  qualified 
beneficiary  who  is  covered  under  a 
single  plan  providing  both  core  coverage 
and  non-core  coverage  be  offered  the 
opportunity  to  elect  non-core  coverage 
only? 


Answer 27:  No.  A  qualified 
beneficiary  who  is  covered  by  a  single 
plan  providing  both  core  coverage  and 
non-core  coverage  need  not  be  offered 
^  the  opportunity  to  elect  only  non-core 
coverage.  Of  course,  if  immediately 
before  the  qualifying  event  the  qualified 
beneficiary  is  covered  by  a  group  health 
plan  that  provides  non-core  coverage 
but  no  core  coverage,  the  qualified 
beneficiary  must  be  offered  the 
opportunity  to  continue  that  non-core 
coverage.  Moreover,  such  an  individual 
generally  would  not  have  to  be  given  the 
opportunity  to  elect  core  coverage.  (But 
see  Q&A-30  of  this  section  regarding 
open  enrollment  periods.) 

Question  28:  What  deductibles  apply 
if  COBRA  continuation  coverage  is 
elected? 

Answer  28:  (a)  Qualified  beneficiaries 
electing  COBRA  continuation  coverage 
are  generally  subject  to  the  same 
deductibles  as  similarly  situated  ' 
emploype^-fop-whom  a  qualifying  event 
has  not  occurred.  If  a  qualified 
beneficiary's  COBRA  continuation 
coverage  begins  before  the  end  of  the 
prescribed  period  for  accumulating 
amounts  toward  deductibles,  the 
qualified  beneficiary  must  retain  credit 
for  expenses  incurred  toward  those 
deductibles  before  the  beginning  of 
COBRA  continuation  coverage  as 
though  the  qualifying  event  had  not 
occurred.  The  specific  application  of  this 
rule  depends  on  the  type  of  deductible, 
as  set  forth  in  paragraphs  (b)  through  (d) 
of  this  Q&A-28.  Special  rules  are  set 
forth  in  paragraphs  (e)  and  (f).  and 
examples  appear  in  paragraph  (g). 

(b)  If  a  deductible  is  computed 
separately  for  each  individual  receiving 
coverage  under  the  plan,  each 
individual's  remaining  deductible 
amount  (if  any)  on  the  date  that  COBRA 
continuation  coverage  begins  is  equal  to 
that  individual's  remaining  deductible  " 
amount  immediately  before  that  date. 

(c)  If  a  deductible  is  computed  on  a 
family  basis,  the  deductible  for  each 
new  family  unit  after  the  beginning  of 
COBRA  continuation  coverage  (or  the 
existing  family  unit,  in  the  case  of  a 
qualifying  event  that  does  not  result  in 
there  being  more  than  one  family  unit)  is 
computed  as  follows:  On  the  date  that 
COBRA  continuation  coverage  begins, 
the  remaining  deductible  amount  for 
each  new  family  unit  (or  the  remaining 
number  of  individual  deductibles,  in  the 
case  of  a  family  deductible  that  is 
satisfied  by  completing  a  specified 
number  of  individual  deductibles)  is 
equal  to  the  preexisting  family  unit's 
remaining  deductible  amount  (or 
remaining  number  of  individual 
deductibles,  as  applicable)  immediately 
before  that  date.  This  rule  applies 


regardless  of  whether  the  plan  provided- 
that  the  family  deductible  is  an 
alternative  to  individual  deductibles  or 
an  additional  requirement. 

(d)  Deductibles  that  are  not  described 
in  paragraphs  (b)  or  (c)  of  this  Q&A-28 
must  be  treated  in  a  manner  consistent 
with  the  principles  set  forth  in  those 
paragraphs. 

(e)  If  a  deductible  is  computed  on  the 
basis  of  a  covered  employee's 
compensation  instead  of  being  a  fixed 
dollar  amount,  the  plan  can  treat  the 
employee's  compensation  as  frozen  for 
the  duration  of  the  COBRA  continuation 
coverage  at  the  level  that  was  used  to 
compute  the  deductible  in  effect 
immediately  before  the  COBRA 
continuation  coverage  began. 

(f)  If  a  single  deductible  is  prescribed 
for  core  coverage  and  non-core  coverage 
and  a  qualified  beneficiary  electing 
COBRA  continuation  coverage  elects  to 
receive  core  coverage  only,  the 
treatment  of  expenses  for  non-core 
coverage  depends  on  when  the  expenses 
were  incurred,  as  follows:  If  the 
expenses  were  incurred  before  the 
beginning  of  COBRA  continuation 
coverage,  they  must  continue  to  be 
counted  toward  satisfaction  of  the 
deductible,  but  they  need  not  be  counted 
if  they  were  incurred  after  the  begining 
of  COBRA  continuation  coverage. 

(g)  The  rules  of  the  Q&A-28  are 
illustrated  by  the  following  examples:  in 
each  example  it  is  assumed  that 
deductibles  are  determined  on  a 
calendar  year  basis: 

Example  1:  A  group  health  plan  applies  a 
separate  $100  annual  deductible  to  each 
individual  whom  it  covers.  The  plan  provides 
that  the  spouse  and  dependent  ciuldren  of  a 
covered  employee  wiU  lose  coverage  on  the 
last  day  of  the  month  after  the  month  of  the 
covered  erapioyees  death.  A  covered 
employee  dies  on  June  11. 1966.  The  spouse 
and  the  two  dependent  children  elect  COBR.A 
continuation  coverage,  which  will  begin  on 
August  1.  1988.  As  of  July  31.  198a  the  spouse 
has  incurred  $80  of  covered  expenses,  the 
older  child  has  incurred  no  covered  expenses, 
and  the  younger  one  has  incurred  $120  (i.e.. 
already  satisfied  the  deductible).  At  the 
beginning  of  COBRA  continuation  coverage 
on  August  1.  the  spouse  has  a  remaining 
deductible  of  $2a  the  older  child  still  has  the 
full  $100  deductible,  and  the  younger  one  has 
no  further  deductible. 

Example  2:  A  group  health  plan  applies  a 
separate  $200  annual  deductible  to  each 
individual  whom  it  covers,  except  that  each 
family  member  will  be  treated  as  having 
satisfied  the  individual  deductible  once  the 
family  has  incurred  $500  of  covered  expenses 
during  the  year.  The  plan  provides  that  upon 
the  divorce  of  a  covered  employee,  coverage 
will  end  immediately  for  the  employee's 
spouse  and  any  children  who  do  not  remain 
in  the  employee's  custody.  Assume  that  a 
covered  employee  with  four  dependent 


children  is  divorced,  that  the  spouse  obtains 
custody  of  the  two  oldest  children,  and  that 
the  spouse  and  those  children  all  elect 
COBRA  continuation  coverage  to  begin 
immediately.  Assume  also  that  the  family  had 
accumulated  $420  of  covered  expenses  before 
the  divorce,  as  follows:  $70  by  each  parent. 
$200  by  the  oldest  child.  $80  by  the  youngest 
child,  and  none  by  the  other  two  children. 
Each  new  family  unit  after  the  divorce  (i.e.. 
the  employee  plus  two  children,  still  receiving 
regular  coverage  under  the  plan,  and  the 
spouse  plus  two  children,  receiving  COBRA 
continuation  coverage)  has  a  remaining 
family  deductible  amount  of  $80  (S500  minus 
$420). 

Example  3:  The  facts  are  the  same  as  in 
Example  2.  except  that  the  family  deductible 
is  defined  as  two  individual  $200  deductibles 
instead  of  a  $500  aggregate  (i.e..  the  plan 
disregards  all  remaining  individual 
deductibles  after  the  satisfaction  of  any  two 
individual  deductibles).  Before  the  divorce, 
the  family  has  satisfied  one  individual 
deductible  (the  oldest  child'sl.  At  the 
beginning  of  COBRA  continuation  coverage, 
therefore,  each  new  family  unit  is  treated  as 
having  already  satisfied  one  individual 
deductible  even  though  the  oldest  child  is 
included  in  only  one  of  the  new  family  units. 

Example  4:  E^ach  year  a  group  health  plan 
pays  70  percent  of  the  cost  of  an  individual's 
psychotherapy  after  that  individual's  first 
three  visits.  A  qualified  beneficiary  who 
elects  COBRA  continuation  coverage 
beginning  August  1.  1988.  and  has  already 
made  two  visits  as  of  that  date  need  only  pay 
for  one  more  visit  before  the  plan  must  begin 
to  pay  70  percent  of  the  cost  of  the  remaining 
visits  during  1988. 

Example  5:  A  group  health  plan  has  a  $250 
annual  deductible  per  covered  individual. 
The  plan  provides  that  if  the  deductit)le  is  not 
satisfied  in  a  particular  year,  expenses 
incurred  during  October  through  December  of 
that  year  are  credited  toward  satisfaction  of 
the  deductible  in  the  next  year.  A  qualified 
beneficiary  who  has  incurred  covered 
expenses  of  $150  from  |anuary  through 
September  of  1988  and  $40  during  October 
elects  COBRA  continuation  coverage 
begining  November  1. 1988.  The  remaining 
deductible  amount  for  this  qualified 
beneficiary  is  $60  at  the  beginning  of  the 
COBR.A  continuarton  coverage.  If  this 
individual  incurs  covered  expenses  of  $50  in 
November  and  December  of  1988  combined 
(so  that  the  $250  deductible  for  1988  is  not, 
satisfied),  the  $90  incurred  from  October 
through  December  oS  1988  are  credited 
toward  satisfaction  of  the  deductible  amount 
for  1989. 

Question  29:  How  do  a  plan's  limits 
apply  to  COBRA  continuation  coverage? 

Answer  29:  (a)  Limits  are  treated  in 
the  same  way  as  deductibles  (see  Q4A- 
28  of  this  section).  This  rule  applies  both 
to  limits  on  plan  benefits  (e.g..  a 
maximum  number  of  hospital  days  or 
dollar  amount  of  reimbursable 
expenses)  and  limits  that  are  in  the 
nature  of  deductibles  (e.g..  a  copayment 
limit,  or  a  catastrophic  limit  on  a 
covered  employee's  out-of-pocket 
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expenses).  This  rule  applies  equally  to 
annuui  and  Iifetime4>n^its. 

(b)  The  rule  of  this  Q*A-29  is 
illustrated  by  the  following  examples;  in 
each  example  it  is  assumed  that  limits 
are  determined  on  a  calendar  year 
basis: 

Example  1:  A  group  heiiilh  pJHn  puy*  for  a 
maximum  of  150  days  of  huspilai  r.unfinement 
per  individual  per  year,  A  covered  employee 
who  has  had  20  days  of  hospital  confinement 
as  of  May  1.  1989.  terminates  employment 
and  elects  COBRA  cotitinuation  coverafje  bm 
of  that  date.  During  the  remainder  of  1989  the 
plan  need  only  pay  for  a  maximum  of  130 
days  of  hospital  conHnement  for  this 
individual. 

Example  2:  A  group  health  plan  reimburses 
a  maximum  of  $20,000  of  covered  expenses 
per  family  per  year,  and  the  same  $20,000 
limit  applies  to  unmarried  covered 
employees.  A  covered  employee  and  spouse 
who  h.ive  no  children  divorce  on  May  1.  1989, 
and  the  spouse  elects  COUKA  continuation 
coverage  as  of  that  date.  If  the  employee  and 
spouse  together  incurred  $15,000  of 
reimbursable  expenses  during  January 
through  April  of  1989,  each  of  these 
individuals  has  a  $5,000  maximum  benefit  for 
the  remainder  of  1989,  regardless  who 
incurred  what  portion  of  the  $15,000. 

Example  3:  A  group  health  plan  pays  for  80 
percent  of  covered  expenses  after 
satisfaction  of  a  $1(X)-per-individual 
deductible,  and  100  percent  of  them  after  a 
family  has  incurred  out-of-pocket  costs  of 
$2,(XX).  An  employee  and  spouse  with  three 
dependent  children  divorce  on^une  1. 1989, 
ond  one  of  the  children  remains  with  the 
employee.  The  spouse  elects  COBRA 
continuation  coverage  as  of  that  dale  for  the 
spouse  and  the  other  two  children.  During 
January  through  May  of  1989.  all  five 
individual  deductibles  were  satisfied  and  the 
family  incurred  $4,000  of  covered  expenses, 
resulting  in  out-of-pocket  expenses  totalling 
$1,200  (five  $100  deductibles,  plus  the  non- 
reimbursed 20  percent  of  the  other  $3.S00.  or 
$700).  For  the  remainder  of  1989,  each  new 
family  unit  has  an  out-of-pocket  limit  of  $800. 

Question  30:  Can  a  qualified 
beneficiary  who  elects  COBRA 
continuation  coverage  ever  change  from 
the  coverage  received  by  that  individual 
immediately  before  the  qualifying  event? 

Answer  30:  (a)  In  general,  a  qualified 
beneficiary  need  only  be  given  an 
opportunity  to  continue  the  coverage 
that  he  or  she  was  receiving 
immediately  before  the  qualifying  event. 
This  is  true  regardless  of  whether  the 
coverage  received  by  the  qualified 
beneficiary  before  the  qualifying  event 
(eases  to  be  of  value  to  the  qualified 
beneficiary,  such  as  in  the  case  of  a 
(|u<ilificd  beneficiary  covered  under  a 
region-specific  Health  Maintenance 
Organization  (HMO)  who  leaves  the 
I  IMO's  service  region.  The  only 
situations  in  which  a  qualified 
beneficiary  must  be  allowed  to  change 
from  the  coverage  received  immediately 


before  the  qualifying  event  are  as  set 
forth  in  paragraphs  (b)  and  (c)  of  this 
Q&A-30.  in  QAA-24  of  this  section 
(regarding  core  coverage),  and  in  Q&A- 
23  of  this  section  (regarding  changes  to 
or  elimination  of  the  coverage  provided 
to  similarly  situated  active  employees). 

(b)  If  a  qualified  beneficiary 
participates  in  a  region-specific  plan 
(such  as  an  HMO  or  an  on-site  clinic) 
that  will  not  service  his  or  her  health 
needs  in  the  area  to  which  he  or  she  is 
relocating  (regardless  of  the  ref,son  for 
the  relocation)  and  the  employer  has 
employees  in  the  area  to  which  the 
qualified  beneficiary  relocates,  the 
qualified  beneficiary  must  be  given  an 
opportunity  to  elect  alternative  coverage 
if  (and  on  the  same  basis  as)  a  similarly 
situated  active  employee  who  transfers 
to  that  new  location  while  continuing  to 
work  for  the  employer  would  be  given 
the  opportunity  to  elect  alternative 
coverage  at  the  time  of  transfer. 

(c)  If  an  employer  maintains  more 
than  one  group  health  plan  and  an  open 
enrollment  period  is  available  to 
similarly  situated  active  employees  with 
respect  to  whom  a  qualifying  event  has 
not  occurred,  the  same  open  enrollment 
period  rights  must  be  available  to  each 
qualified  beneficiary  receiving  COBRA 
continuation  coverage.  An  open 
enrollment  period  means  a  period  during 
which  an  employee  covered  under  a 
plan  can  choose  to  be  covered  under 
another  group  health  plan,  or  to  add  or 
eliminate  coverage  of  family  members. 

(d)  The  rules  of  this  QftA-30  are 
illustrated  by  the  following  examples: 

Example  1:  Assume  that  (1)  E  is  an 
employee  who  works  for  an  employer  that 
maintains  several  group  health  plans:  (2) 
under  the  terms  of  the  plans,  if  an  employee 
chooses  to  cover  any  family  members  under  a 
plan,  all  family  members  must  be  covered  by 
the  same  plan  and  that  plan  must  be  the  same 
as  the  plan  covering  the  employee:  (3) 
immediately  before  E's  termination  of 
employment  (for  reasons  other  than  gross 
misconduct).  E  is  covered  along  with  E's 
spouse  and  children  by  a  plan  that  provides 
only  core  coverage,  and  (4)  the  coverage 
under  that  plan  will  end  as  a  result  of  the 
termination  of  employment.  Upon  E's 
termination  of  employment,  each  of  the  four 
family  members  is  a  qualified  beneficiary. 
Even  though  the  employer  maintains  various 
other  plans  and  options,  il  is  not  necessary 
for  the  qualified  beneficiaries  to  be  allowed 
to  switch  to  a  new  plan  when  E  terminates 
employment.  Assume  further  that  none  of  the 
four  family  members  declines  to  elect 
COBRA  continuation  coverage,  and  that  3 
months  after  E's  termination  of  employment 
there  is  an  open  enrollment  period  during 
which  similarly  situated  active  employees  are 
offered  an  opportunity  to  choose  to  be 
covered  under  a  new  plan  or  to  add  or 
eliminate  family  coverage.  During  the  open     ^ 
enrollment  period,  each  of  the  four  qualified 


beneficiaries  must  be  offered  the  opportunity 
to  switch  to  another  plan  (as  though  each 
beneficiary  were  an  individual  employee). 
For  example,  each  member  of  E's  family 
could  choose  coverage  under  a  separate  plan, 
even  though  the  family  members  of  employed 
individuals  could  not  choose  coverage  under 
separate  plans.  Of  course,  if  each  family 
member  chooses  COBRA  continuation 
coverage  under  a  separate  plan,  each  family 
member  can  be  required  to  pay  an  amount  for 
that  coverage  that  is  based  on  the  applicable 
premium  for  individual  coverage  under  that 
separate  plan.  See  Q&A-44  of  this  section. 
Example  2:  The  facts  are  the  same  as  in 
Example  1.  except  that  E's  family  members 
are  not  covered  under  E's  group  health  plan 
when  E  terminates  employment.  Although  the 
family  members  do  not  have  to  be  given  an 
opportunity  to  elect  COBRA  continuation 
coverage.  E  must  be  allowed  to  wld  them  to 
E's  COBRA  continuation  coverage  during  the 
open  enrollment  period.  This  is  true  even 
though  the  family  members  are  not.  and 
cannot  become,  qualified  beneficiaries  (see 
Q&A-l?  of  this  section). 

Question  31:  Aside  from  open 
enrollment  periods,  can  a  qualified 
beneficiary  who  has  elected  COBRA 
continuation  coverage  choose  to  cover 
individuals  (such  as  newborn  children, 
adopted  children,  or  new  spouses)  who 
join  the  qualified  beneficiary's  family  on 
or  after  the  date  of  the  qualifying  event? 

Answer  31:  If  the  plan  covering  the 
qualified  beneficiary  provides  that  such 
new  family  members  of  active 
employees  can  become  covered  (either 
automatically  or  upon  an  appropriate 
election)  before  the  next  open 
enrollment  period,  then  the  same  right 
must  be  extended  to  the  new  family 
members  of  a  qualified  beneficiary.  Of 
course,  if  the  addition  of  a  new  family 
member  will  result  in  a  higher 
applicable  premium  (e.g..  if  the  qualified 
beneficiary  was  previously  receiving 
COBRA  continuation  coverage  as  an 
individual,  or  if  the  applicable  premium 
for  family  coverage  depends  on  family 
size),  the  plan  can  require  the  qualified 
beneficiary  to  pay  a  correspondingly 
higher  amount  for  the  COBRA 
•Continuation  coverage.  See  Q&A-44  of 
this  section. 

Electing  COBRA  Continuation  Coveragfe 

Question  32:  What  is  the  minimum 
period  during  which  a  group  health  plan 
must  allow  a  qualified  beneficiary  to 
elect  COBRA  continuation  coverage 
(i.e..  the  election  period)? 

Answer  32:  A  group  health  plan  can 
condition  the  availability  of  COBRA 
continuation  coverage  upon  a  qualified 
beneficiary's  timely  election  of  such 
coverage.  An  election  of  COBRA 
continuation  coverage  is  a  timely 
election  if  it  is  made  during  the  election 
period.  The  election  period  must  begin 


on  or  before  the  date  that  the  qualified 
beneficiary  would  lose  coverage  on 
»  account  of  the  qualifying  event.  (See 
paragraph  (c)  of  Q&A-18  of  this  section 
for  the  meaning  of  "lose  coverage.")  The 
election  period  must  not  end  before  the 
date  that  is  60  days  after  the  later  of  (a) 
the  date  that  the  qualified  beneficiary 
would  lose  coverage  on  account  of  the 
qualifying  event,  or  (b)  the  date  that  the 
qualified  beneficiary  is  sent  notice  of  his 
or  her  right  to  elect  COBRA  continuation 
coverage.  An  election  is  considered  to 
be  made  on  the  date  that  it  is  sent  to  the 
employer  or  plan  administrator.  The 
rules  of  this  Q&A-32  are  illustrated  by 
the  following  example: 

Example:  An  unmarried  employee  who  is 
receiving  employer-paid  coverage  under  a- 
group  health  plan  voluntarily  terminates 
employment  on  June  1. 1988.  Case  7.  If  the 
plan  provides  that  the  employer-paid 
coverage  ends  immediately  upon  the 
terminalion  of  employment,  the  election 
period  must  begin  on  or  before  )une  1,  1988. 
and  must  not  end  earlier  than  )uiy  31.  1988.  If 
the  notice  of  the  right  to  elect  COBRA 
continuation  coverage  Is  not  sent  to  the 
employee  until  June  15,  196a  the  election 
period  must  not  end  eadier  than  Augustl4. 
1988.  Case  2:  If  the  plan  provides  that  the 
employer-paid  coverage  does  not  end  until  6 
months  after  the  termViation  of  employment, 
the  employee  does  not^ftee  coverage  until 
December  1.  1988  The  eleKtion  period  can 
therefore  begin  as  late  as  December  1.  1988. 
and  must  not  end  before  )anuary  30.  1989. 
Case  3:  If  employer-paid  coverage  for  6 
months  after  the  termination  of  employment 
is  offered  only  to  those  qualifed  beneficiaries 
who  waive  COBRA  continuation  coverage, 
the  employee  "loses  coverage"  on  June  1. 
1988.  so  the  election  period  is  the  same  as  in 
(^Hse  1.  The  difference  between  Case  2  and 
Case  3  is  that  in  Case  2  the  employee  can 
receive  6  months  of  employer-paid  coverage 
and  then  elect  to  pay  for  up  to  an  additional 
12  months  of  COBRA  continuation  coverage, 
while  in  Case  3  the  employee  must  choose 
between  6  months  of  employer-paid  coverage 
and  paying  for  up  to  18  months  of  COBRA 
continuation  coverage.  In  all  three  cases, 
COBRA  continuation  coverage  need  not  be 
provided  for  more  than  18  months  after  the 
termination  of  employment  (see  Q&A-39  of 
this  section),  and  in  certain  circumstances 
might  be  provided  for  a  shorter  period  (see 
^QSiA-38  of  this  section). 

Question  33:  Must  a  covered  employee 
or  qualified  beneficiary  inform  the 
employer  or  plan  administrator  of  the 
occurrence  of  a  qualifying  event? 

Answer  33:  In  general,  the  employer  or 
plan  administrator  must  determine  when 
a  qualifying  event  has  occurred. 
However,  each  covered  employee  or 
qualified  beneficiary  is  responsible  for 
notifying  the  employer  or  other  plan 
administrator  of  the  occurrence  of  a 
qualifying  event  that  is  either  a 
dependent  child  ceasing  to  be  a 
dependent  child  of  the  covered 


employee  or  a  divorce  or  legal 
separation  of  a  covered  employee.  If  the 
notice  is  not  sent  to  the  employer  or 
other  plan  administrator  within  60  days 
after  the  later  of  (a)  the  date  of  the 
qualifying  event,  or  (b)  the  date  that  the 
qualified  beneficiary  would  lose 
coverage  on  account  of  the  qualifying 
event,  the  group  health  plan  does  not 
have  to  offer  the  quahfied  beneficiary 
an  opportunity  to  elect  COBRA 
continuation  coverage.  For  purposes  of 
this  Q&A-33.  if  more  than  one  qualified 
beneficiary  would  lose  coverage  on 
account  of  a  divorce  or  legal  separation 
of  a  covered  employee,  a  timely  notice 
of  the  divorce  or  legal  separation  that  is 
sent  by  the  covered  employee  or  any 
one  of  those  qualified  beneficiaries  will 
be  sufficient  to  preserve  the  election 
rights  of  all  of  the  qualified 
beneficiaries. 

Question  34:  During  the  election 
period  and  before  the  qualified 
beneficiary  has  made  an  election,  must 
coverage  be  provided? 

Answer  34:  (a)  In  general,  each 
qualified  beneficiary  has  until  at  least  60 
days  after  the  date  that  the  qualifying 
event  would  cause  him  or  her  to  lose 
coverage  to  decide  whether  to  elect 
COBRA  continuation  coverage.  If  the 
election  is  made  during  that  period, 
coverage  must  be  provided  from  the 
date  that  coverage  would  othenvise 
have  been  lost  (but  see  Q&A-35  of  this 
section).  This  can  be  accomplished  as 
described  in  paragraph  (b)  or  (c)  of  this 
Q&A-34. 

(b)  In  the  case  of  an  indemnity  or 
reimbursement  arrangement,  the 
employer  can  provide  for  plan  coverage 
during  the  election  period  or.  if  the  plan 
allows  retroactive  reinstatement,  the 
employer  can  drop  the  qualified 
beneficiary  from  the  plan  and  reinstate 
him  or  her  when  the  election  is  made.  Of 
course,  claims  incurred  by  a  qualified 
beneficiary  during  the  election  period  do 
not  have  to  be  paid  before  the  election 
(and,  if  applicable,  payment  for  the 
coverage)  is  made. 

(c)  In  the  case  of  a  group  health  plan 
that  provides  health  services  (such  as  a 
Health  Maintenance  Organization  or  a 
walk-in  clinic),  the  plan  can  require  that 
a  qualified  beneficiary  who  has  not  yet 
elected  and  paid  for  COBRA 
continuation  coverage  choose  between 
(1)  electing  and  paying  for  the  coverage 
or  (2)  paying  the  reasonable  and 
customary  charge  for  the  plan's  services, 
but  only  if  a  qualified  beneficiary  who 
chooses  to  pay  for  the  services  will  be 
reimbursed  for  that  payment  within  30 
days  after  electing  COBRA  continuation 
coverage  (and,  if  applicable,  paying  any 
balance  due  for  the  coverage).  In  the 
alternative,  the  plan  can  provide 


continued  coverage  and  treat  the 
qualified  beneficiary's  use  of  the  fadhty 
as  a  constructive  election.  In  such  a 
case,  the  qualified  beneficiary  is 
obligated  to  pay  any  applicable  charge 
for  the  coverage,  but  only  if  the  qualified 
beneficiary  is  informed  of  the  meaning 
of  the  constructive  election  before  using 
the  facility. 

Question  35:  Is  a  waiver  before  the 
end  of  the  election  period  effective  to 
end  a  qualified  beneficiary's  election 
rights? 

Answer 35:  A  qualified  beneficiary 
who.  during  the  election  period,  waives 
COBRA  continuation  coverage  can 
revoke  the  waiver  at  any  time  before  the 
end  of  the  election  peirod.  However,  if  a 
qualified  beneficiary  who  waives 
COBRA  continuation  coverage  later 
revokes  the  waiver,  coverage  need  not 
be  provided  retroactively  (i.e..  from  the 
date  of  the  loss  of  coverage  until  the 
waiver  is  revoked).  Waivers  and 
revocations  of  waivers  are  considered 
made  on  the  date  that  they  are  sent  to 
the  employer  or  plan  administrator,  as 
applicable. 

Question  36:  Can  an  employer 
withhold  money  or  other  benefits  owed 
to  a  qualified  beneficiary  until  the 
qualified  beneficiary  either  waives 
COBRA  continuation  coverage,  elects 
and  pays  for  such  coverage,  or  allows 
the  election  period  to  expire? 

Answer  36:  No.  An  employer  must  not 
withhold  anything  to  which  a  qualified 
beneficiary  is  otherwise  entitled  (by 
operation  of  law  or  other  agreement)  in 
order  to  compel  payment  for  COBRA 
continuation  coverage  or  to  coerce  the 
qualified  beneficiary  to  give  up  rights  to 
COBRA  continuation  coverage 
(including  the  right  to  use  the  full 
election  period  to  decide  whether  to 
elect  such  coverage).  Such  a  withholding 
constitutes  a  failure  to  comply  with 
section  162(k),  and  any  purported 
waiver  obtained  by  means  of  such  a 
withholding  is  invalid. 

Question  37:  Can  each  qualified 
beneficiary  make  an  independent 
election  under  COBRA? 

Answer  37:  Yes.  Each  qualified 
beneficiary  must  be  offered  the 
opportunity  to  make  an  independent 
election  to  receive  COBRA  continuation 
coverage  and,  if  applicable,  an 
independent  election  (a)  to  receive 
COBRA  continuation  coverage  that  is 
limited  to  core  coverage  and  (b)  to 
switch  to  another  group  health  plan 
during  an  open  enrollment  period. 
However,  if  a  qualified  beneficiary  who 
is  either  a  covered  employee  or  the 
spouse  of  a  covered  employee  makes  an 
election  to  provide  any  other  qualified 
beneficiary  with  COBRA  continuation 
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coverage  (whether  for  core  coverage 
only  or  core  plus  non-core  coverage),  the 
election  shall  be  binding  on  that  other 
qualified  beneficiary.  An  election  on 
t)ehalf  of  a  minor  child  can  be  made  by 
the  child's  parent  or  legal  guardian.  An 
election  on  behalf  of  a  qualified 
beneficiary  who  is  incapacitated  or  dies 
can  be  made  by  the  legal  representative 
of  the  qualified  beneficiary  or  the 
qualified  beneficiary's  estate,  as 
determined  under  applicable  state  law. 
or  by  the  spouse  of  the  qualified 
beneficiary.  The  rules  of  this  Q&A-37 
are  illustrated  by  the  following 
examples: 

Example  1:  Assume  thai  employee  11  and 
ll's  spouse  are  covered  under  a  group  health 
pliin  immediately  before  H's  termination  of 
employment  (for  reasons  other  than  gross 
misconduct),  the  plan  provides  only  core 
coverage,  and  the  coverage  under  the  plan 
will  end  as  a  result  of  the  termination  of 
employment.  Upon  It's  termination  of 
employment  t)olh  H  and  It's  spouse  are 
qualified  Iteneficiaries  and  each  must  be 
allowed  to  elect  COBRA  continuation 
coverage.  Thus.  M  might  elect  COBRA 
continuation  coverage  while  the  spouse 
declines  to  elect  such  coverage.  However,  if 
11  elects  to  provide  COBRA  continuation 
coverage  for  both  of  them,  that  election  is 
l)inding  on  the  spouse,  and  the  spouse  cannot 
decline  COBRA  continuation  coverage.  In 
contrast,  li  cannot  decline  COBRA 
continuation  coverage  on  behalf  of  I  is 
spouse.  Thus,  if  II  does  not  elect  COBRA 
continuation  coverage  on  behalf  of  Jhe 
spouse,  the  sptx^se  must  still  be  allowed  to 
elect  COBRA  cohhnv^tion  coverage. 

Example  2:  The  Ts^ts  are  the  same  as  in 
Kxample  1.  except  that  coverage  under  the 
plan  includes  both  core  coverage  and  non- 
core  coverage,  and  II  and  ll's  spouse  have 
two  dependent  children  who  are  also  covered 
under  the  plan  immediately  before  It's 
termination  of  employment.  All  four  family 
members  are  qualified  beneficiaries,  each  of 
whom  must  be  offered  the  opportunity  to 
elect  COBRA  continuation  coverage  either 
with  or  without  non-core  coverage.  One 
possible  result,  therefore,  is  for  the  children 
to  continue  their  full  coverage  while  the 
parents  continue  only  core  coverage.  This 
result  can  be  achieved  in  a  variety  of  ways, 
including  separate  elections  by  each  family 
member,  or  a  single  election  by  H  that  binds 
the  entire  family. 

Duration  of  COBRA  Continuation 
Coverage 

Question  38:  How  long  must  COBRA 
continuation  coverage  be  available  to  a 
qualified  beneficiary? 

Answer  38:  Except  for  an  interruption 
of  coverage  in  connection  with  a  waiver 
as  described  in  Q&A-35  of  this  section. 
COBRA  continuation  coverage  that  has 
been  elected  by  a  qualified  beneficiary 
must  extend  for  at  least  the  period 
beginning  on  the  date  of  the  qualifying 
event  and  ending  not  before  the  earliest 
of  the  following  dates:  (a)  The  last  day 


of  the  maximum  coverage  period  (see 
Q&A-39  of  this  section):  (b)  the  first  day 
for  which  tirH^ly  payment  is  not  made  to 
the  plan  with  riospect  to  the  qualified 
beneficiary  (see  Q*A-48  of  this  section): 
(c)  the  date  upon  which  the  employer 
ceases  to  maintain  any  group  health 
plan  (including  successor  plans);  (d)  the 
first  date  after  the  date  of  the  election 
upon  which  the  qualified  beneficiary  is 
covered  (i.e..  actually  covered,  rather 
than  merely  eligible  to  be  covered) 
under  any  other  group  health  plan  that  is 
not  maintained  by  the  employer,  even  if 
that  other  coverage  is  less  valuable  to 
the  qualified  beneficiary  than  COBRA 
continuation  coverage  (e.g..  if  the  other 
coverage  provides  no  benefits  for 
preexisting  conditions):  or  (e)  the  date 
the  qualified  beneficiary  is  entitled  to 
Medicare  benefits  under  Title  XVIIl  of 
the  Social  Security  Act.  However,  a 
group  health  plan  can  terminate  for 
cause  the  coverage  of  a  qualified 
beneficiary  receiving  COBRA 
continuation  coverage  on  the  same  basis 
that  the  plan  terminates  for  cause  the 
coverage  of  similarly  situated  active 
employees  with  respect  to  whom"^ 
qualifying  event  has  not  occurred.  For 
purposes  of  the  preceding  sentence, 
termination  for  cause  does  not  include 
termination  based  on  a  failure  to  make 
timely  payment  to  the  plan.  (See  QAA- 
48  of  this  section  regarding  timely 
payment.) 

Question  39:  When  does  the  maximum 
coverage  period  end? 

Answer  39:  The  maximum  coverage 
period  ends  (a)  18  months  after  the 
qualifying  event,  if  the  qualifying  event 
that  gives  rise  to  COBRA  continuation 
coverage  election  rights  is  a  termination 
or  reduction  of  hours:  and  (b)  36  months 
after  the  qualifying  event,  for  any  other 
type  of  qualifying  event.  The  end  of  the 
maximum  coverage  period  is  measured 
from  the  date  of  the  qualifying  event 
even  if  the  qualifying  event  does  not 
result  in  a  loss  of  coverage  under  the 
plan  until  some  later  date.  See  also 
QAA-40  of  this  section  in  the  case  of 
multiple  qualifying  events.  Nothing  in 
section  162(k)  or  this  section  prohibits  a 
group  health  plan  from  proving  coverage 
that  continues  beyond  the  end  of  the 
maximum  coverage  period. 

Question  40:  Can  the  maximum 
coverage  period  ever  be  expanded? 

Answer  40:  No,  with  one  exception. 
The  exception  involves  a  qualifying 
event  that  gives  rise  to  an  18-month 
maximum  coverage  period  and  is 
followed,  within  that  18-month  period, 
by  a  second  qualifying  event  (e.g..  a 
death  or  divorce).  In  such  a  case,  the 
original  18-month  period  is  expanded  to 
36  months,  but  only  for  those  individuals 
who  were  qualified  beneflciaries  under 


the  group  health  plan  as  of  the  first 
qualifying  event  and  were  covered 
under  the  plan  at  the  time  of  the  second 
qualifying  event.  No  qualifying  event 
can  give  rise  to  a  maximuhi  coverage 
period  that  ends  more  than  36  months 
after  the  date  of  the  first  qualifying 
event.  For  example,  if  an  employee 
covered  by  a  group  health  plan  thai  is 
subject  to  COBRA  terminates 
employment  (for  reasons  other  than 
gross  misconduct)  on  December  31. 1987. 
the  termination  is  a  qualifying  event 
giving  rise  to  a  maximum  coverage 
period  that  extends  for  18  months  to 
June  30. 1989.  If  the  employee  dies  after 
the  employee  and  the  employee's  spouse 
and  dependent  children  have  elected 
COBRA  continuation  coverage  and 
before  June  30.  1989.  the  spouse  and 
children  (except  anyone  among  them 
whose  COBRA  continuation  coverage 
had  already  ended  for  some  other 
reason)  will  be  able  to  elect  COBRA 
continuation  coverage  through 
December  31. 1990. 

Question  41:  If  coverage  is  provided 
to  a  qualified  beneficiary  after  a 
qualifying  event  without  regard  to 
COBRA  continuation  coverage  (e.g..  as  a 
result  of  stale  or  local  law.  industry 
practice,  a  collective  bargaining 
agreement,  or  plan  procedure),  will  such 
alternative  coverage  extend  the 
maximum  coverage  period? 

Answer  41:  (a)  The  alternative 
coverage  will  not  extend  the  maximum 
coverage  period.  The  end  of  the 
maximum  coverage  period  is  measured 
solely  from  the  date  of  the  quajifying 
event,  as  described  in  Q&A-39  and 
QAA-40  of  this  section. 

(b)  If  the  alternative  coverage  does 
not  satisfy  all  the  requirements  for 
COBRA  continuation  coverage,  the 
group  health  plan  covering  the  qualified 
beneficiary  immediately  before  the 
qualifying  event  is  not  in  compliance 
with  section  162(k)  unless  the  qualified 
beneficiary  receiving  the  alternative 
coverage  was  also  offered  the 
opportunity  to  elect  COBRA 
continuation  coverage  and  rejected 
COBRA  continuation  coverage  in  favor 
of  the  alternative  coverage.  At  the  end 
of  that  alternative  coverage,  the 
individual  need  not  be  offered  a  COBRA 
election.  However,  if  the  individual  is  a 
covered  employee  and  the  spouse  or  a 
dependent  child  of  the  individual  would 
lose  that  alternative  coverage  as  a  result 
of  a  qualifying  event  (such  as  the  death 
of  the  covered  employee),  the  spouse  oc^ 
dependent  child  must  be  given  an 
opportunity  to  elect  to  continue  that 
alternative  coverage,  with  a  maximum 
coverage  period  of  36  months  measured 
from  the  date  of  that  qualifying  event. 


(c)  If  the  alternative  coverage  does 
s.itisfy  the  requirements  for  COBRA 
continuation  coverage,  it  can  be  credited 
toward  satisfaction  of  the  18-  or  36- 
month  maximum  coverage  period. 
Moreover,  in  the  case  of  a  covered 
employee  who  receives  more  than  18 
months  of  alternative  coverage  that 
satisfies  the  requirements  for  COBRA 
continuation  coverage,  if  the  spouse  or  a 
dependent  child  of  the  covered 
employee  loses  coverage  as  a  result  of  a 
second  qualifying  event  (such  as  the 
death  of  the  covered  employee)  that 
occurs  after  the  18-month  period,  that 
spouse  or  dependent  child  need  not  be 
given  an  election  to  continue  coverage. 

Question  42:  How  can  an  event  that 
occurs  before  a  group  health  plan 
becomes  subject  to  section  162(k)  affect 
the  maximum  coverage  period  when  a 
later,  qualifying  event  occurs? 

An!t*ver42:  (a)  If  there  are  two  events 
that  satisfy  the  conditions  set  forth  in 
paragraph  (b)  of  this  Q&A^2,  then  the 
first  event  is  treated  as  though  it  were  a 
qualifying  event  that  occurred  on  the 
date  that  the  plan  became  subject  to 
section  162(k)  (i.e..  with  a  maximum 
coverage  period  that  began  on  that 
date),  so  that  the  second  event  is  not 
merely  a  qualifying  event  but  a  second 
qualifying  event.  This  treatment  applies 
solely  for  purposes  of  determining  the 
maximum  coverage  period  under  Q&A- 
39  through  Q&A-41  of  this  section  in 
connection  with  that  second  qualifying 
event.  It  does  not  give  inse  to  any  right 
to  elect  COBRA  continuation  coverage 
in  connection  with  the  first  event. 

(b)  The  conditions  referred  to  in 
paragraph  (a)  of  this  Q8i,\-42  arc  as 
follows:  (1)  The  first  event  is  listed  in 
paragraph  (b)  of  Q&A-18  of  this  section 
(regarding  what  is  a  qualifying  event) 
but  occurs  before  the  date  that  the  plan 
becomes  subject  to  section  162(k).  (2) 
the  plan  provides  coverage  to  a  qualified 
beneficiary  after  the  first  event  that 
continues  to  or  beyond  the  date  that  the 
plan  becomes  subject  to  section  162(k). 
and  (3)  a  second  event  then  occurs  and 
is  a  qualifying  event. 

(c)  The  rule  of  this  Q&y\-42  is 
illustrated  by  the  following  examples: 

Example  1:  Assume  that  a  group  health 
plan  became  subject  to  section  102(k)  on 
January  1.  1987.  Kmployee  V.  who  was 
covered  by  the  plan,  voluntarily  terminated 
cmpioymenl  on  January  1,1986,  and  was 
)jiven  employer-paid  coverage  that  would 
continue  for  5  more  years.  Fa  spouse  was 
also  to  be  covered  for  the  5  years,  except  that 
the  spouse's  coverage  would  terminate  upon 
divorce  or  Fs  death.  F  dies  on  January  1. 
1988.  Fs  death  fs  a  qualifying  event,  so  F's 
spouse  can  elect  COBRA  continuation 
coverage  (unless  the  election  is  precluded  for 
some  independent  reason,  such  as  the 
spouse's  entitlement  to  Medicare  benefits). 


Fs  termination  of  employment  on  )anuary  1, 
1986.  is  treated  as  though  it  were  a  qualifying 
event  that  occurred  on  January  1, 1987.  Fs 
death  is  t*-us  a  second  qualifying  event,  for 
which  the  spouse's  maximum  coverage 
period  ends  on  January  1. 1990  (i.e..  36 
months  after  the  first  qualifying  event).  The 
spouse  can  thus  elect  up  to  24  months  of 
COBRA  continuation  coverage. 

Example  2:  Assume  the  same  facts  as  in 
F.xample  1.  except  that  F's  death  occurs  after 
January  1.  1990.  The  plan  does  not  have  to 
give  F's  spouse  an  opportunity  to  elect 
COBRA  continuation  coverage. 

Question  43:  Must  a  qualified 
beneficiary  be  given  the  right  to  enroll  in 
a  conversion  health  plan  at  the  end  of 
the  maximum  coverage  period  for 
COBRA  continuation  coverage? 

Answer  43:  If  a  qualified  beneficiary's 
COBRA  continuation  coverage  under  a 
group  health  plan  ends  as  a  result  of  the 
expiration  of  the  maximum  coverage 
period,  the  group  health  plan  must, 
during  the  180-day  period  that  ends  on 
that  expiration  date,  provide  the 
qualified  beneficiary  the  option  of 
enrolling  under  a  conversion  health  plan 
if  such  an  option  is  otherwise  generally 
available  to  similarly  situated  active 
employees  under  the  group  health  plan. 
If  such  a  conversion  option  is  not 
otherwise  generally  available,  COBRA 
does  not  require  that  it  be  made 
available  to  qualified  beneficiaries. 

Paying  for  COBRA  Continuation 
Coverage 

Question  44:  Can  a  qualified 
beneficiary  be  required  to  pay  for 
COBRA  continuation  coverage? 

Answer  44:  Yes.  For  any  period  of 
(^OBRA  continuation  coverage,  a  group 
health  plan  can  require  a  qualified 
beneficiary  to  pay  an  amount  that  docs 
not  exceed  102  percent  of  the  applicable 
premium  for  that  period.  The 
"applicable  premium  "  is  defined  in 
section  162(k)(4)  of  the  Code.  A  group 
health  plan  can  terminate  a  qualified 
beneficiary's  COBRA  continuation 
coverage  as  of  the  first  day  of  any 
period  for  which  timely  payment  is  not 
made  to  the  plan  with  respect  to  that 
qualified  beneficiary  (see  Q&A-38  of 
this  section).  For  the  meaning  of  "timely 
payment."  see  Q&A-48  of  this  section. 

Question  45:  After  a  qualified 
beneficiary  has  elected  COBRA 
continuation  coverage  under  a  group 
health  plan,  can  the  plan  increase  the 
amount  that  the  qualified  beneficiary 
must  pay  for  COBRA  continuation 
coverage? 

Answer  45:  Yes.  if  the  applicable 
premium  increases.  However,  the 
applicable  premium  for  each 
determination  period  must  be  computed 
and  fixed  by  the  plan  before  the 
determination  period  begins.  A  • 


determination  period  is  any  12-mon(h 
period  selected  by  the  plan,  but  it  must 
be  applied  consistently  from  year  to 
year.  Thus,  each  qualified  beneficiary 
does  not  have  a  separate  determination 
period  beginning  on  the  date  (or 
anniversaries  of  the  date)  that  COBRA 
continuation  coverage  begins  for  that 
qualified  beneficiary. 

Question  46:  Must  a  qualified 
beneficiary  be  allowed  to  pay  for 
COBRA  continuation  coverage  in 
installments? 

Answer  46:  Yes.  A  group  health  plan 
must  allow  a  qualified  beneficiary  to 
pay  for  COBRA  continuation  coverage 
in  monthly  installments.  A  group  health 
plan  can  also  allow  qualified 
beneficiaries  the  alternative  of  paying 
for  COBRA  continuation  coverage  at 
other  intervals  (e.g.,  quarterly  or 
semiannually). 

Question  47:  Can  a  qualified 
beneficiary  choose  to  have  the  first 
payment  for  COBRA  continuation 
coverage  applied  prospectively  only? 

Answer  47:  No.  The  first  payment  for 
COBRA  continuation  coverage  is 
applied  to  the  period  of  coverage 
beginning  immediately  afier  the  date 
that  coverage  under  the  plan  would 
have  been  lost  on  account  of  the 
qualifying  event.  Of  course,  if  the  group 
health  plan  allows  a  qualified 
beneficiary  to  waive  COBRA 
continuation  coverage  for  any  period 
before  electing  to  receive  COBRA 
continuation  coverage,  the  first  payment 
is  not  applied  to  period  of  the  waiver. 

Question  48:  What  is  timely  payment 
for  COBRA  continuation  coverage? 

Answer  48:  (a)  If  a  qualified 
beneficiary's  election  of  COBRA 
continuation  coverage  is  made  after  the 
date  of  the  qualifying  event,  timely 
payment  for  any  COBRA  continuation 
coverage  during  the  period  before  the 
date  of  the  election  means  payment  th.it 
is  made  to  the  plan  within  45  days  after 
the  dale  of  the  election.  Timely  payment 
for  any  other  period  of  COBRA 
continuation  coverage  is  governed  by 
paragraph  (b)  of  this  Q&A-48. 

(b)  In  general,  timely  payment  for  a 
period  of  COBRA  continuation  coverage 
under  a  group  health  plan  means 
payment  that  is  made  to  the  plan  by  the 
date  that  is  30  days  after  the  first  day  of 
that  period.  However,  payment  that  is 
made  to  the  plan  by  a  later  date  is  also 
considered  timely  payment  if  either  (1) 
under  the  terms  of  the  plan,  covered 
employees  or  qualified  beneficiaries  are 
allowed  until  that  later  date  to  pay  for 
their  coverage  during  the  period,  or  (2) 
under  the  terms  of  an  arrangement 
between  the  employer  and  an  insurance 
company.  Health  Maintenance 
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Organization,  or  other  entity  thai 
provides  plan  benefits  on  the  employer's 
behalf,  the  employer  is  allowed  until 
that  later  date  to  pay  for  coverage  of 
similarly  situated  employees  during  the 
period. 


Lawrence  U.  Gibbs, 

Commissioner  of  Internal  Revenue. 

].  Roger  Mentz, 

Assistant  Secretary  of  the  Treasury. 

ire  Doc.  87-13366  Filed  6-10-87;  12:21  pmj 

Bn  i  INC.  '■  i>Of    ««  to  n  •   M 


) 


u 


Monday 

June  15.  1987 


Part  III 


Department  of 
Transportation 


Federal  Aviation  Administration 


14  CFR  Parts  91  and   135 
Special  Flight  Rules  in  the  Vicinity  of  the 
Grand  Canyon  National  Park;  Final  Rule; 
Request  for  Comments 


UM  I 


\ 


1734 


Federal  Register  /  Vol.  52.  No.  114./  Monday.  June  15,  1987  /  Rules  and  Rej,!ulations 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Parts  91,  135 

I  Docket  No.  25149;  SFAR  No.  50-11 

Special  Flight  Rules  In  ftie  Vicinity  of 
ttie  Grand  Canyon  National  Park 

agency:  Federal  Aviation 
Administration  (FAA).  Department  of 
Transportation  (DOT).  , 

ACTION:  Final  rule;  request  for 

rnmmpnts. 


summary:  This  action  revises  the 
procedures  for  operation  of  aircraft  in 
the  airspace  above  the  Grand  Canyon 
up  to  an  altitude  of  9,000  feet  above 
mean  sea  level  (MSL),  and  extends  the 
duration  of  those  procedures  to  June  15, 
1992.  In  recent  years,  the  hijjh  volume  of 
air  traffic  over  the  park  hd^  increased 
the  risk  of  midair  collision.  The 
overflights  also  generated  noise  impacts 
on  park  surface  areas  to  a  degree  which 
may  be  inconsistent  with  Federal 
policies  for  operation  of  the  park.  The 
resliiclions  adopted  will:  (1)  Retain  the 
Special  Flight  Rules  Area  established  by 
SFAR  50  from  the  surface  to  9,000  feet 
MSL  in  the  area  of  the  Grand  Canyon; 
(2)  prohibit  flights  in  this  area  unless 
operated  in  accordance  with  specific 
routes,  altitudes,  and  procedures  or 
otherwise  specifically  authorized  by  the 
local  FAA  Flight  Standards  District 
Office;  (3)  established  boundaries  of 
certain  noise-sensitive  areas  of  the 
Grand  Canyon  National  Park  to  be 
avoided  by  aircraft  overflight  up  to  9.000 
feet  MSL;  and  (4)  establish  certain 
terrain  avoidance  and  communications 
requirements  for  flights  in  the  area.  The 
rules  adopted  will  reduce  the  risk  of 
midair  collision,  will  reduce  the  risk  of 
terrain  contact  accidents  below  the  rim 
level,  and  will  reduce  the  impact  of 
aircraft  noise  on  the  park  environment. 
DATES:  Effective  date:  June  15. 1987. 

Comment  date:  Comments  must  be 
received  on  or  before  October  15. 1987. 

Expiration  date:  Special  Federal 
Aviation  Regulation  No.  50-1  expires  on 
Jiine  15,  1992. 

ADDRESSES:  Comments  on  the  proposed 
permanent  rule  regulation  may  be 
mailed  in  duplicate  to: 
Federal  Aviation  Administration.  Office 

of  the  Chief  Counsel.  Attention:  Rules 

Docket  (AGC-204).  Docket  No.  25149. 

800  Independence  Avenue  SW., 

Washington,  DC  20591 
or  delivered  in  duplicate  to: 
FAA  Rules  Docket,  800  Independence 

Avenue  SW.,  Washington,  DC 


Comments  may  be  examined  in  the 
Rules  Docket  weekdays,  except  Federal 
holidays,  between  8:30  a.m.  and  5:00 
p.m. 
FOR  FURTHER  INFORMATION  CONTACr 

David  L.  Bennett.  Office  of  the  Chief 
Counsel,  AGC-230,  Federal  Aviation 
Administration,  800  Independence 
Avenue.  SW.,  Washington,  DC  20591. 
Telephone:  (202)  2G7-3491. 

SUPPLEMENTARY  INFORMATION: 

Comment!>  Invited 

Even  though  this  rule  is  final, 
interested  persons  are  invited  to 
comment  on  this  rule  by^ubmitting  such 
written  data,  views,  or  arguments  as 
they  may  desire  on  any  portion  of  the 
rule.  Comments  that  provide  the  factual 
basis  supporting  the  views  and 
suggestions  presented  are  particularly 
helpful  in  developing  reasoned 
regulatory  decisions.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  listed  above.  Commenters 
wishing  the  FAA  to  acknowledge  receipt 
of  their  comments  must  submit  with 
those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
'Comments  to  Docket  No.  25149."  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  All 
comments  submitted  will  be  available 
for  examination  in  the  Rules  Docket 
both  before  and  after  the  closing  date 
for  comments. 

Availability  of  Document 

Any  person  may  obtain  a  copy  of  this 
document  by  submitting  a  request  to  the 
Federal  Aviation  Administration.  Office 
of  Public  Affairs.  APA-200,  800 
Independence  Avenue.  SW., 
Washington,  DC  20591;  or  by  calling 
(202)  267-3479.  Communications  must 
identify  the  special  rule  number  of  the 
document. 

Background 

On  December  4,  1986,  the  FA.A  issued 
Notice  No.  88-21  (51  FR  44422; 
December  9. 1986]  proposing  to  establish 
temporary  flight  restrictions  in  the 
vicinity  of  the  Grand  Canyon  National 
Park  (GCNP)  up  to  an  altitude  of  9.000 
feet  above  mean  sea  level  (MSL).  The 
notice  also  proposed  a  follow-on  final 
rule  to  take  effect  upon  expiration  of  the 
temporary  Special  Federal  Aviation 
Regulation  (SFAR)  in  Jane  1987.  As 
proposed  in  Notice  86*21.  the  temporary 
SFAR  would:  (1)  Establish  a  Special 
Flight  Rules  Area  from  the  surface  to 
9.000  feet  MSL  in  the  area  of  the  Grand 
Canyon;  (2)  prohibit  flights  in  this  area 
unless  specifically  authorized  by  the 
local  FAA  Flight  Standards  District 


Office;  and  (3)  establish  certain  terrain 
avoidance  and  communications 
requirements  for  flights  in  the  area.  The 
proposed  follow-on  rule  (which  could 
also  be  an  SFAR)  would  include,  in 
addition  to  the  general  restrictions 
contained  in  the  temporar)(  rule;  (1) 
Provisions  to  permit  access  to  the  . 
sp)ecial  flight  rules  area  by  general 
aviation  operators,  and  (2)  if  supported 
by  evidence,  provisions  for  avoidance  of 
certain  noise-critical  sites  in  the  park  by 
low-Hying  aircraft. 

The  comment  period  for  the 
temporary  SFAR  closed  on  January  10. 
1987,  and  for  the  proposed  follow-on 
rule  on  March  1.  1987. 

On  March  23, 1987.  the  FAA  issued 
SFAR  50  (52  FR  9768,  March  26.  1987).  a 
temporary  rule  identical  to  the  rule 
proposed  in  Notice  86-21.  SFAR  50 
reopened  the  comment  period  on  Docket 
No.  25149  for  public  comment  until  April 
15.  1987.  to  permit  further  comment 
based  on  the  actual  provisions  of  the 
temporary  rule. 

TIm  Need  for  Regulatory  Action 

In  proposing  the  flight  restrictions,  the 
FAA  cited  both  operational  reasons  of 
safety  and  efficiency  and  environmental 
reasons  arising  from  concern  for  the 
impact  of  aircraft  noise  on  the  Park 
surface. 

Safety  and  Efficiency 

The  Grand  Canyon  constitutes  an 
attraction  to  sightseers  from  the  air  as 
well  as  the  ground,  which  results  in  an 
unusual  level  of  air  traffic  in  the 
airspace  above  the  canyon.  Because  of 
the  terrain  of  the  canyon  and  the 
relatively  low  level  of  most  sightseeing 
flights  over  the  Grand  Canyon,  traffic 
over  the  canyon  is  not  controlled  by 
FAA  air  traffic  control.  The  result  is  a 
situation  in  which  a  substantial  number 
of  aircraft  operate  in  the  same  general 
airspace  over  the  canyon  under  the 
flight  rules  that  apply  to  sparsely 
populated  areas  and  low  traffic  volume  , 
airspace.  While  the  total  area  of  the 
canyon  is  large,  most  sightseeing  pilots 
are  attracted  to  particular  areas  of  the 
canyon,  which  increases  the  relative 
number  of  aircraft  in  those  areas. 
Separation  of  aircraft  in  this  airspace  is 
accomplished  only  by  the  see-and-avoid 
responsibility  of  each  pilot  and,  above 
3,000  feet  AGL,  the  1,000-foot  separation 
of  eastbound  and  westbound  traffic 
undei  14  CFR  91.109. 

While  the  safety  record  in  the  vicinity 
of  the  canyon  compares  favorably  with 
the  general  accident  rates  for  general 
aviation  and  air  taxi  operators,  there 
have  been  accidents  in  the  canyon  itself. 
The  most  recent  tour  operator  accident 
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was  a  collision  between  an  air  tour 
airplane  and  a  tour  helicopter  in  June 
1986.  The  FAA  attributes  the  relatively 
good  safety  record  in  the  canyon  area  in 
large  part  to  the  voluntary  use  by  the 
commercial  tour  operators,  whose  flights 
represent  more  than  80  percent  of  the 
lower-altitude  traffic  in  the  area,  of 
standard  route,  altitude,  and 
communications  procedures.  Because 
each  tour  operator  flies  a  standard  route 
over  the  canyon  and  periodically 
announces  its  location  and  altitude  on  a 
common  radio  frequency  at  designated 
reporting  points,  the  pilot  of  each  such 
aircraft  is  aware  of  the  location  of  all 
other  tour  aircraft  in  the  area. 

Notwithstanding  this  past  record, 
however,  the  FAA  believes  that  there 
are  two  general  reasons  why  some 
degree  of  adrfitmnal  regulation  of 
canyon  overflights  is  necessary.  First, 
the  existing  procedures  used  by  the  air 
tour  operators  are  voluntary  and  not 
regulatory.  While  some  degree  of  control 
over  Part  135  commercial  operators  can 
be  exercised  through  the  operations 
specifications  of  each  operator, 
commercial  air  tours  may  be  conducted 
under  Part  91  by  virtue  of  an  exception 
to  the  applicability  of  Part  135.  Section 
135.1(b)f2)  provides  that  a  person 
conducting  nonstop  sightseeing  flights 
within  25  miles  of  the  airport  at  which 
the  aircraft  fakes  off  and  lands  is  not 
covered  by  Pari  135. 

Second,  the  voluntary  procedures  do 
not  apply  to  general  aviation  and 
military  flights.  The  voluntary 
procedures,  therefore,  have 
substantially  contnbufed  to  the  safe 
operation  of  commercial  tour  operators 
but  have  little  safety  benefit  with 
respect  to  general  aviation,  military,  and 
nonparticipating  air  tour  operators.  The 
FAA  believes  that  there  is  a  need  to 
require  that  commercial  operators  use 
the  standard  procedures  and  to  separate 
transient  general  aviation  traffic  from 
the  regular  tour  operalions  through  the 
designation  of  certain  routes  and 
altitudes  for  both  Part  135  and  non-Part 
135  operators. 

Noise  Impact  on  the  Surface 

The  FAA  believes  that  there  is  also  a 
public  interest  in  promoting  a  quiet 
environment  in  the  canyon  and 
minimizing  the  intrusion  of  airc^ft  noise 
on  this  environment,  consistent  with 
operational  air  safety  and  efficiency 
considerations.  Congress,  in  the  Grand 
Canyon  National  Park  Enl.irgement  Act 
of  1975.  expressly  provided  for 
protection  of  the  natural  quiet  of  the 
park.  Under  section  8  of  the  Act  (16 
U.S.C.  228g),  if  the  Secretary  of  the 
Interior  finds  that  aircraft  or  helicopter 
activity  within  the  park  is  likely  to  cause 


a  significant  adverse  effect  on  the 
"natural  quiet  and  experience  of  the 
Park,"  he  is  required  to  submit 
recommendations  to  the  Administrator 
of  the  FAA  for  measures  to  mitigate  that 
impact. 

The  NPS  held  a  series  of  public 
hearings  in  1985  and  1986  and  solicited 
comments  from  the  public,  including 
environmental  groups  and  air  lour 
operators,  on  the  subject  of  aircraft 
operations  at  the  canyon.  Following  the 
above  process,  the  Department  of  the 
Interior,  in  a  letter  from  the  Assistant 
Secretary  for  Fish  and  Wildlife  and 
Parks,  submitted  recommendations  to 
the  FAA  Administrator  on  November  17, 
1986.  The  Department  did  not  fmd  a 
significant  impact  of  aircraft  noise  on 
the  Park,  but  rather  found  that  the  data 
available  was  insufficient  for 
management  decisions  or 
recommendations  at  this  time.  The 
Department,  therefore,  recommended 
specific  actions  relating  to  the  safety  of 
aircraft  operations,  but  with  respect  to 
aircraft  noise  recommended  further 
study.  The  recommendations  may  be 
summarized  as  follows: 

(1)  Adopt  airspace/flight  regulations 
which: 

— Provide  for  the  separation  of 
aircraft,  including  helicopters: 

— Prohibit  flights  in  the  inner  gorge  of 
the  canyon; 

— Provide  for  some  regulation  of 
flights  between  the  inner  gorge  and 
the  upper  rim  of  the  canyon:  and 

— Establish  flight  paths  over  the 
canyon  which  avoid  major  visitor 
overlooks  and  peregrine  nesting 
areas. 

(2)  Install  radar  at  the  Grand  Canyon 
National  Park  Airport  to  assist  in 
aircraft  separation; 

(3)  Undertake  a  joint  2-year  study,  with 
the  NPS,  of  the  impacts  of  aircraft 
noise  on  the  Park  with'  the  object  of 
additional  regulation  to  reduce  those 
impacts. 

Finally,  the  Department  offered  to 
consult  and  cooperate  with  the  FAA  in 
the  implementation  of  these  actions. 

Various  provisions  of  this  regulation 
implement  each  of  the  flight 
recommendations  listed  under  (1)  above. 
Also,  in  developing  this  regulation,  the 
FAA  consulted  with  the  Office  of  the 
Secretary  of  the  Interior  and  the 
National  Park  Service  in  the 
development  of  regulatory  measures  to 
mitigate  noise  impacts  on  certain  areas 
of  the  Grand  Canyon  National  Park.  The 
FAA  has  agreed  to  provide  all  necessary 
technical  assistance  to  the  Department 
of  Interior  in  the  Department's  study  of 
aircraft  noise  at  the  Park,  and  the  results 
of  that  study  may  be  used  to  develop 


additional  mitigation  nteasures  in  the 
future.  The  recommendation  to  install 
radar  at  the  Grand  Canyon  National 
Park  Airport  is  still  under  review  by  the 
agency. 

Comments  on  the  Proposed  SF.'\R 

Comments  on  the  long-term  rule,  as 
with  those  on  the  temporary  rule  now  in 
effect,  tended  to  address  one  of  four 
general  areas:  The  noise /environmental 
impact  of  aircraft  operations  on  the 
Park;  impact  of  the  proposal  on  general 
aviation  operations:  impact  of  the 
proposal  on  commercial  tour  operations 
generally;  and  impact  of  the  proposal  on 
commercial  helicopter  operations. 

Aircraft  Noise — Minimum  Altitudes 

A  majority  of  commenters.  mostly 
individuals  but  also  several  maj^ 
environmental  groups,  including  the 
Audubon  Society,  the  Sierra  Club,  and 
the  Wilderness  Society,  stated  that 
aircraft  flights  should  not  be  permitted 
over  the  Grand  Canyon  or  should  be 
limited  to  altitudes  above  the  rim  of  the 
canyon,  or  higher,  to  minimize  aircraft 
noise  in  the  Park.  The  Maricopa 
Audubon  Society  and  the  Sierra  Club 
supported  the  "quiet  canyon"  option  of 
prohibiting  all  aircraft  flight  above  the 
Park  to  an  altitude  of  18.000  feet  MSL. 
The  National  Parks  and  Conservation 
Association  supported  the  need  for 
regulations  but  urged  that  a  minimum 
altitude  be  established  at  2.000  feet 
above  the  uppermost  rim  level,  in 
accordance  with  FAA  Adxisory  Circular 
91-36C.  A  river  raft  tour  company 
rfequesfed  a  minimum  overflight  altitude 
of  7,500  MSL.  Other  commenters 
supported  minimum  flight  altitudes  from 
2,000  feet  above  the  rim  to  40.000  feet 
MSL. 

The  National  Park  Service  supported 
the  issuance  of  regulations,  but 
suggested  that  the  regulations 
incorporate  noise  mitigation  measures 
such  as  routing  aircraft  away  from 
noise-sensitive  areas.  NTS  also 
requested  that  the  FAA  use  the 
definition  of  "rim  level"  developed  by 
the  NPS  in  its  1986  environmental 
assessment  of  the  proposed  GCNP 
Aircraft  Management  Plan — geneijlly 
the  uppermost  rim  cf  the  canyon  in  each 
sector.  Several  commenters,  including 
Senator  John  McCain,  requested  a 
minimum  altitude  of  2.000  feet  above  the 
rim  as  suggested  in  FAA  Advisory 
Circular  91-36C. 

A  common  theme  in  virtually  all  of  the 
comments  relating  to  minimum-altitudes 
was  some  reference  to  the  canyon  rim. 
Many  of  the  individual  commenters 
simply  requested  no  flights  below  the 
rim  of  the  canyon.  Other  commenters 
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acknowledged  the  fact  that  the  rim  does 
not  provide  a  usable  altitude  reference 
for  pilots,  and  that  any  minimum 
altitude  would  need  to  be  expressed  in 
terms  of  feet  above  mean  sea  level 
|MSL).  However,  the  rim  was  still  cited 
as  a  benchmark  for  the  establishment  of 
such  MSL  altitudes.  Few  of  the 
comments  offered  specific  information 
relating  mitigation  of  surface  noise 
impacts  to  the  restriction  of  aircraft 
flight  to  particular  altitudes  at  near  rim 
level  elevations. 

An  exception  was  a  "Sound  Level 
Experimen^^"  conducted  by  National  Part 
Service  personnel  in  August  1976.  The 
results  of  the  experiment  were 
submitted  to  the  docket  by  another 
commenter  and  do  not  necessarily  ■« 
represent  National  Park  Service 
opinions  or  findings.  Also,  the  procedure 
was  conducted  at  one  location  on  one 
d^y.  with  fiyovers  by  one  fixed-wing 
dircraft  and  one  helicopter,  and  cannot 
be  considered  a  comprehensive  or 
authoritative  study  of  aircraft  noise 
impacts  on  the  canyon  surface. 
However,  the  report  does  provide  some 
indication  of  the  relative  surface  noise 
impacts  of  aircraft  overflight  below,  at, 
and  above  rim  level  elevations. 

The  test  involved  multiple  flyovers  of 
a  sound  meter,  set  up  on  a  plateau  at 
4,400  feet  MSL.  at  altitudes  of  6,400  feet 
MSI.,  7,400  feet  MSL,  9.500  feel  MSL, 
11.500  feet  MSL.  and  13.500  feet  MSL. 
South  rim  elevation  in  the  area  was 
7.400  MSL;  river  elevation  in  the  area 
was  2.400  MSL.  Flyovers  were 
conducted  by  a  fixed-yting  single-engine 
Cessna  206  and  a  Bell  206  helicopter. 
BecaGse  FAA  has  not  proposed  to 
restrict  flights  above  9.000  feet  MSL  in 
this  rulemaking,  the  6.400  feet  MSL  and 
7.400  feet  MSL  flyovers  were  of  primary 
interest. 

Measurements  were  taken  in  A- 
weighted  decibels  (sound  levels  in  the 
human  hearing  frequency  spectrum). 
The  overall  mean  of  the  sound  levels 
recorded  for  the  Cessna  were  62.48  dBA 
at  6.400  feet  MSL  and  59.4  dBA  at  7.400 
MSL.  For  the  helicopter,  the  overall 
mean  levels  were  62.68  dBA  at  6,400  feet 
MSL  and  61.35  dBA  at  7.400  MSL.  The 
results  indicate  that  the  sound  level 
decreased  noticeably  as  the  fixed-wing 
aircraft  moved  from  1,000  feet  below  the 
rim  up  to  rim  level.  The  helicopter, 
however,  registered  only  a  slight 
reduction  in  surface  noise  impact  in  the 
rim  level  flyover  from  1.000  feet  lower. 
Presumably,  actual  noise  levels  would 
be  lower  at  the  floor  of  the  canyon.  2,000 
feet  below  the  elevation  of  the  test 
equipment. 

The  FAA  recognizes  that  the 
conclusions  that  can  be  drawn  from 
such  a  test  are  limited,  and  that  full 


consideration  of  actual  noise  impacts  on 
the  Park  surface  will  not  be  possible 
until  the  completion  of  the  2-year  noise 
study  contemplated  by  the  Department 
of  the  Interior.  However,  the  preliminary 
conclusions  of  the  August  1986  test  tend 
to  support  the  FAA's  approach  in  the 
rule  adopted,  which  is  to  restrict  fixed- 
wing  traffic  to  altitudes  at  or  above  the 
approximate  level  of  the  south  rim.  and 
to  place  helicopters  500  feet  to  1,000  feet 
lower  for  traffic  separation. 

The  rule  adopted  by  the  FAA  provides 
that  an  aircraft  may  not  be  operated 
within  the  Special  Flight  Rules  Area 
below  9.000  feet  MSL,  unless  operated  in 
accordance  with  certain  route  and 
altitude  restrictions  or  otherwise 
authorized  by  the  FAA  Las  Vegas  Flight 
Standards  District  Office.  The  rule 
specifies  different  altitudes  for  transient 
operators  and  tour  operators,  eastbound 
and  westbound  traffic,  and  helicopter 
and  fixed-wing  traffic,  to  separate 
different  types  of  operations  to  the 
maximum  extent  practical.  In  order  to 
obtain  a  sufficient  number  of  operating 
altitudes  for  traffic  separation  below  the 
base  of  controlled  airspace  at  9.000  feet 
MSL.  the  rule  uses  the  airspace  for 
several  thousand  feet  below  9.000  feet 
MSL.  However,  with  the  exception  of 
the  routes  west  of  Diamond  Creek, 
discussed  below,  the  minimum  altitudes 
used  are  above  or  only  slightly  below 
the  elevation  of  the  canyon's  south  rim. 
In  most  cases,  the  minimum  altitudes 
are  4.00  feet  or  more  above  the  Colorado 
River.  In  addition  to  minimum  altitudes, 
the  rule  defines  certain  especially  noise- 
sensitive  areas,  discussed  in  more  detail 
below,  in  which  no  transient  flights  or 
commercial  tours  are  permitted  below 
9.000  feet  MSL. 

The  altitude  restrictions  for  transient 
aircraft  are  8.000  feet  MSL  eastbound 
and  8.500  feet  MSL  westbound,  with  a 
6,500  feet  MSL  route  in  the  west  canyon 
area.  Operation  by  transient  aircraft  at 
lower  altitudes  would  not  be  permitted 
without  express  authorization  from  the 
Flight  Standards  District  Office,  which 
would  normally  not  be  granted  for 
sightseeing  flights.  Therefore,  general 
aviation  flights,  which  before  the 
implementation  of  SFAR  50  could 
operate  virtually  down  to  the  surface  of 
the  canyon  floor  under  FAR  §  91.79.  will 
be  required  to  operate  at  or  above  those 
altitudes.  With  the  exception  of  one  area 
of  high  terrain  near  the  north  rim 
overlook,  the  general  aviation  altitudes 
are  above  both  the  north  and  south  rims 
of  the  canyon  in  all  areas. 

The  Las  Vegas  (LAS)  F'light  Standard 
District  Office  (FSDO)  will  authorize 
qualifying  commercial  air  tour  operators 
to  operate  in  the  area,  under  specific 
conditions  contained  in  their  operations 


specifications.  The  minimum  altitudes  at 
which  the  tour  operations  will  be 
authorized  will  be  as  follows.  In  the 
western  sector  (western  boundary  of  the 
area  to  Diamond  Creek),  the  minimum 
authorized  altitudes  will  be  2.500  feet 
MSL  for  helicopters  and  3.000  feet  MSL 
for  fixed  wing  aircraft.  While  these 
altitudes  are  below  the  south  rim 
elevation  in  this  area,  the  interest  in 
minimizing  aircraft  noise  in  this  sector  is 
reduced  by  the  fact  that  the  river  in  this 
area  already  experiences  heavy 
motorboating  and  recreational  use.  Also, 
NPS  has  not  identified  any  noise 
sensitive  areas  in  this  sector.  Finally,  the 
minimum  altitudes  are  substantially 
higher  than  some  tour  operators  have 
flown  in  the  past. 

In  the  central  sector  (Diamond  Creek 
to  Havasu  Canyon),  the  minimum 
altitudes  authorized  will  be  5.500  feet 
MSL  for  helicopters  and  6.000  feet  MSL 
for  fixed  wing  generally,  and  6.500  feet 
MSL  helicopter  and  7.500  feet  MSL 
fixed-wing  above  Supai  Village.  The 
north  rim  elevation  in  this  sector 
averages  About  6.000  feet,  while  the 
south  rin>'varies  from  about  5.500  feet  to 
6,600  feet.  In  general,  the  tour  routes  will 
climb  to  higher  altitudes  heading 
eastbound  as  the  terrain  rises. 

In  the  eastern  sector  (Havasu  Canyon 
to  the  eastern  boundary),  the  minimum 
authorized  altitudes  will  be  6.500  feet 
MSL  for  helicopters  and  7.500  feet  MSL 
for  fixed  wing.  The  elevation  of  the 
north  rim  in  this  area  varies  from 
approximately  5,800  feet  to  8.500  feet; 
the  south  rim  elevation  varies  from 
approximately  5,500  feet  to  7.500  feet. 
For  comparison,  the  elevation  of  the 
Colorado  River  in  this  area  averages 
about  2,400  feet. 

In  the  central  and  eastern  sectors, 
which  contain  several  noise-sensitive 
areas,  the  minimum  altitude  imposed  by 
the  F'AA  in  the  tour  operators' 
operations  specifications  will  be  higher 
than  altitudes  used  by  some  of  the 
operators  in  the  past.  These  altitudes 
are  not  above  the  highest  point  of  both 
rims  at  every  point,  but  the  altitudes  do 
approximate  the  level  of  the  lower  rim 
of  the  canyon  through  that  area  and 
virtually  preclude  sustained  operation 
"in  "  the  canyon.  As  a  result,  the 
minimum  altitudes  required  by  the  rule 
for  tour  operators,  general  aviation 
aircraft,  and  military  aircraft  are 
substantially  higher  than  required  by 
existing  FAA  regulations,  14  CFTl  91.79. 
and  higher  than  the  previous  flight 
altitudes  used  by  some  operators. 

Many  of  the  commenters  who 
criticized  the  altitudes  proposed  by  the 
FAA  suggested  that  FAA  was  simply 
preserving  the  existing  aircraft 


overflight  situation,  which  they 
considered  unacceptable.  The  FAA 
disagrees.  The  agency  believes  that  the 
minimum  altitudes  imposed  by  the  rule 
are  a  beneficial  change  in  current 
procedures  and  will  have  a  positive 
effect  on  aircraft  noise  impact  at  the 
Park.  Setting  those  altitudes  a  few 
hundred  feet  higher  in  the  central  and 
eastern  sectors  to  coincide  with  the 
precise  rim  level,  even  if  it  could  be 
determined,  would  produce  very  little 
additional  reduction  of  noise  on  the  Park 
surface  and  would  cause  substantial 
operational  problems  for  pilots,  by 
compressing  traffic  into  a  smaller 
vertictil  airspace.  Setting  minimum 
altitudes  substantially  above  the  surface 
of  the  canyon  rim.  as  requested  by  some 
commenters.  was  not  proposed  by  the 
FAA.  Such  altitude  restrictions  would 
interfere  with  ATC-controIIed  traffic  in 
the  National  Airspace  System;  would 
act  as  a  bar  to  flight  through  the  area  for 
many  aircraft  due  to  decreased  aircraft 
performance  at  high  density  altitudes 
and/or  pilot  and  passenger  oxygen  use 
requirements:  and  would  have  potential 
impacts  on  the  air  lour  industry  which 
are  not  supportable  on  the  basis  of  noise 
impact  data  available  at  this  lime. 

The  imposition  of  rim-level  minimum 
altitudes  in  the  western  sector  of  the 
Special  Flight  Rules  Area  was  not 
considered  warranted,  in  view  of  the 
lesser  impact  of  aircraft  noise  on  the 
surface  in  that  sector. 

Aircraft  Noise — A  voidance  of  Noise- 
Sensitive  Areas. 

A  number  of  commenters  suggested 
that  the  avoidance  of  certain  noise- 
sensitive  sites  in  the  canyon  was 
preferable  to.  or  necessary  in  addition 
to.  the  restriction  of  aircraft  to  high 
altitudes.  The  primary  criteria  for  noise 
sensitivity  in  the  sites  suggested  were 
the  number  of  people  present  in  an  area 
and  the  particular  expectation  of  quiet 
by  persons  in  a  particular  area,  even  if 
the  number  of  such  persons  is  relatively 
small.  It  was  also  suggested  that  areas 
of  bighorn  sheep  populations  and 
peregrine  falcon  nesting  areas  should  be 
avoided. 

As  with  recommendations  for  certain 
minimum  altitudes,  the  comments 
requesting  avoidance  of  particular  areas 
by  aircraft  generally  were  not  supported 
by  technical  data.  Also,  the  locations  of 
wildlife  populations  W(>re  not  specified, 
and  the  information  submitted  on  the 
impact  of  aircraft  overflight  on  wildlife 
in  the  canyon  to  date  is  inconclusive. 
The  FAA  expects  that  the 
comprehensive  study  under 
consideration  by  the  Department  of  the 
Inferior  would  provide  much  more 


detailed  and  authoritative  information 
on  these  subjects. 

However,  notwithstanding  the  lack  of 
definitive  technical  supporting 
information,  the  commenters  who 
requested  avoidance  of  certain  areas  by 
overflying  aircraft  were  nearly 
unanimous  in  the  areas  suggested  for 
such  protection.  Moreover,  the  support 
for  avoidance  of  low-altitude  flight  over 
certain  areas  was  very  broadly  based, 
including  not  only  environmental  groups 
but  also  air  tour  operators,  the  Aircraft 
Owners  and  Pilots  Association,  and 
general  aviation  pilots.  Accordingly,  the 
FAA  believes  it  appropriate  at  this  time 
to  proceed  with  designation  of  areas  for 
avoidance  of  aircraft  overflight  up  to  the 
upper  limit  of  the  Special  Flight  Rules 
Area,  9.000  feet  MSL. 

Many  of  the  tour  operators 
commenting  on  the  prop>osal  either  now 
operate,  or  have  proposed  to  operate,  on 
routes  that  avoid  certain  areas  of  the 
canyon  identified  as  particularly  noise- 
sensitive.  The  Las  Vegas  FSDO,  in 
approving  commercial  tour  routes,  has 
notified  operators  that  their  routes  must 
avoid  the  Grand  Canyon  Village  area, 
Deer  Creek  and  Thunder  Falls,  the  north 
rim  lookout  at  Cape  Royal.  Desert  View, 
Point  Sublime,  and  Toroweap  to  the 
maximum  extent  practical. 

To  make  these  restrictions  regulatory, 
and  to  apply  them  to  all  operators 
equally,  the  regulation  adopted 
specifically  identifies  the  following 
areas  as  noise-sensitive  areas: 
— Toroweap  Overlook. 
— The  Thunder  River/Deer  Creek  Falls/ 
Tapeats  Creek  area  north  of  a  line  1 
mile  north  of  the  Colorado  River.  (The 
southern  boundary  will  permit 
westbound  transient  aircraft  to  follow 
the  river  through  the  area  at  8,500  feet 
MSL.  F.astbound  transient  aircraft  and 
all  tour  operators  will  be  routed  well 
to  the  south  of  area.) 
— The  South  Rim/Grand  Canyon  Village 
area  extending  north  to  Phantom 
Ranch. 
— The  North  rim  area  from  Outlet 

Canyon  to  Cape  Royal. 
— The  watchtower  at  Desert  Vliew 
Overlook. 

The  areas  are  defined  in  the  rule  in 
terms  consistent  with  air  navigation. 
The  regulation  prohibits  flight  in  the 
areas  except  when  required  by  safety  or 
some  Park-related  purpose.  An 
additional  limited  exception  to  the  South 
Rim/Phantom  Ranch  area  is  provided 
for  aircraft  landing  at  or  taking  off  from 
Grand  Canyon  National  Park  Airport  or 
Tusayan  Airport. 

Several  commenters  also  requested 
that  the  Point  Sublime  area  be 
designated  a  flight-free  zone.  The  NPS 


did  not  include  this  area,  however,  and 
the  FAA  believes  that  the  500-fool 
terrain  clearance  restriction  is  sufficient 
to  avoid  the  archeological  site  at  Point 

Sublime. 

General  aviation  operations. 

SFAR-50  originally  restricted  general 
aviation  flights  to  9.000  feet  temporarily 
to  provide  separation  of  transient 
general  aviation  traffic  from  the 
regulated  commercial  operations  until 
procedures  could  be  developed  for 
transient  general  aviation  flight  below 
that  altitude.  Comments  on  Notice  86-21 
or  on  the  SFAR  were  received  from  the 
Aircraft  Owners  and  Pilots  Association 
(AOPA),  the  Arizona  Pilots  Association. 
the  Experimental  Aircraft  Association 
(EAA).  the  Soaring  Society  of  America, 
and  several  individual  pilots.  These 
commenters  criticized  the  exclusion  of 
general  aviation  operations  from 
airspace  in  which  commercial 
operations  would  be  permitted,  on 
grounds  of  fairness  and  on  the  basis  that 
general  aviation  aircraft  were  not 
involved  in  the  June  1986  accident  and 
are  not  the  primary  source  of  aircraft 
noise  in  the  Park.  Several  of  the 
commercial  tour  operators  commenting 
on  the  proposal  also  supported  the  right 
of  general  aviation  operators  for  access 
to  the  same  general  airspace  as  the  tour 
operators. 

The  Arizona  Pilots  Association  also 
objected  to  the  characterization  of 
general  aviation  pilots  as  exclusively 
transient  operations  by  pilots 
inexperienced  with  flying  above  the 
canyon.  While  the  FAA  agrees  that 
many  local  pilots  are  undoubtedly 
experienced  in  flying  in  that  area,  the 
agency  continues  to  believe  that  many 
of  the  general  aviation  pilots  operating 
above  the  canyon  are  on  a  one-time  or 
infrequent  flight  in  the  area  and  do  not 
have  such  experience. 

Various  alternatives  to  the  9,000  foot 
limitation  were  suggested  by  the 
Arizona  Pilots  Association.  EAA, 
AOPA.  and  several  other  commenters. 
including  development  of  standard 
procedures  and  indication  of  these 
procedures  on  flight  charts. 

The  rule  adopted  contains  procedures 
for  four  basic  transient  procedures  for 
flight  in  the  Special  Fhght  Rules  Area. 
The  routes  are  regulatory  rather  than 
advisory,  but  incorporate  some  degree 
of  flexibility  for  varying  operational 
needs.  The  four  basic  routes  are  an 
eastbound  route  at  8.000  feet  MSL;  a 
westbound  route  at  8.500  feet  MSL  a 
west  canyon  route  between  Pearce  Ferry 
and  Diamond  Creek  at  6.000  feet  MSL 
eastbound  and  6.500  feet  MSL 
westbound;  and  a  direct  route  from 
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Cirand  Canyon  National  Park  Airport  to 
l.as  Vegas,  also  used  by  tour  operators. 
Pilots  flying  the  routes  will  be  required 
to  remain  to  the  right  of  the  river  and  to 
avoid  the  noise-sensitive  areas 
identified  in  the  rule. 

Designation  of  specific  transient 
routes  and  commercial  tour  routes 
generally  reserves  different  altitudes  for 
opposite-direction  traffic  and  different 
types  of  operations  (such  as  fixed-wing 
and  helicopter).  The  routes  do  not  in  any 
way  assure  separation  of  individual 
aircraft.  Pilots  using  the  routes  are  in  a 
VFR  environment  and  remain  fully 
responsible  for  seeing  and  avoiding 
other  aircraft.  Also,  the  routes  do  not 
relieve  the  pilot  from  compliance  with 
any  other  Federal  Aviation  Regulation, 
including  FAR  91.79.  MininiU^  Safe 
Altitudes. 

The  routes  will  be  indicated  on  the 
sectional  aeronautical  chart  to  be 
published  on  September  24. 1987.  and  in 
the  meantime  will  be  indicated  in  Class 
II  Notices  to  Airmen  (NOTAM's).  The 
procedures  as  described  in  the  rule  are 
clear  and  simple  even  without  a  chart 
depiction,  however.  Because  all 
information  will  be  furnished  in  charts 
and  publications,  no  briefing  will  be 
required  before  operation  on  the  routes. 
The  FAA,  in  Notice  86-21,  requested 
comments  on  whether  a  briefing  should 
be  required  before  operation  in  the  area. 
Most  comments  on  the  briefing  opposed 
the  idea.  The  FAA  believes  that  a 
briefing  requirement,  if  adopted,  would 
impose  an  unacceptable  burden  on  the 
FAA  facility  or  facilities  responsible  for 
providing  the  briefings.  Also,  it  would  be 
difficult  to  track  which  pilots  had  had  a 
recent  briefing  and  which  had  not. 
Accordingly,  the  FAA  will  publish  the 
procedures  and  information  needed  to 
operate  the  routes,  but  the  agency  does 
not  see  the  further  need  for  a  briefing 
and  will  not  require  a  briefing  for  such 
operations. 

The  routes  permit  transient  flight  in 
the  same  areas  of  the  canyon  as  the 
routes  authorized  for  the  air  tour 
operators.  The  transient  routes  are  at 
different  altitudes  than  the  tour  routes, 
simply  for  separation  of  the  transient 
traffic  from  the  relatively  heavy  tour 
operator  operations.  Because  helicopter 
routes  are  assigned  to  the  altitudes 
immediately  below  the  fixed-wing  tour 
routes,  the  transient  routes  are  the  next 
available  higher  altitudes  which  can  be 
maintained  thtoughout  the  Special  Flight 
Rules  Area.  Basically,  these  altitudes 
arc  6.000  feet  MSL  eastbound  and  8,500 
feet  westbound.  These  altitudes  vary 
from  500  feet  to  2,000  feet  abovfe  the 
comparable  fixed-wing  tour  route 
altitudes.  While  at  most  locations  the 


altitudes  are  to  some  degree  above  ihe 
rim  of  the  canyon,  they  provide  a  view 
of  the  canyon  comparable  to  that 
available  to  the  tour  operators 
throughout  the  canyon.  Finally,  pilots 
who  elect  to  operate  above  9,000  feet 
MSL  may  avoid  all  restrictions 
associated  with  the  Special  Flight  Rules 
Area. 

Accordingly,  transient  operations  are 
distinguished  from  commercial  tour 
operations  only  to  the  extent  that  they 
are  assigned  a  slightly  higher  altitude 
stratum,  for  separation. 

Several  commenters  requested  that 
the  FAA  simply  adopt  a  single  set  of 
tour  routes  and  permit  or  require  all 
operators  to  use  them,  as  is  done  on  an 
advisory  basis  at  Niagara  Falls,  NY.  The 
FAA  rejected  this  suggestion  for  several 
reasons.  First,  it  would  tend  to 
concentrate  all  aircraft  overflights  of  the 
canyon  at  certain  altitudes,  resulting  in 
compression  of  traffic.  Second,  the  tour 
routes  are  more  complex  than  those 
appropriate  for  a  transient  operator's 
one-time  flight  over  the  canyon,  and  it 
was  not  practical  to  develop  a  single  set 
of  routes  which  served  both  purposes. 
Also,  conveying  the  degree  of 
information  required  to  operate  on  the 
existing  air  tour  routes  would  require  a 
briefing  of  the  transient  pilot. 

Commenters  objected  to  such  a 
briefing  requirement,  and  the  FAA  found 
it  to  be  impractical  from  a  resource 
standpoint  in  any  event.  Finally,  the 
models  offered  for  common  routes,  such 
as  Niagara  Falls.  NY,  involved  small 
areas  with  very  simple  procedures.  The 
size  of  the  Grand  Canyon,  the 
complexity  of  the  canyon  terrain,  and 
the  high  altitudes  involved  make  a 
simple,  common  procedure  for  all 
operators  impractical. 

Impacts  on  commercial  air  tour 
operations. 

In  comments  on  Notice  86-21.  the 
Grand  Canyon  Flight  Operators 
Association  (GCFOA)  and  others 
expressed  concern  about  delays  in 
approval  of  the  operators"  Part  135 
operations  specifications  prior  to^ 
implementation  of  the  temporary  rule. 
However,  all  operators  that  have 
applied  for  the  operations  specifications 
amendments  have  received  approval  at 
this  time. 

GCFOA  and  several  individual  tour 
operators  generally  supported  the 
regulation.  Grand  Canyon  Airlines 
suggested  that  commuter  airline 
standards  be  applied  to  all  Part  135 
operators  conducting  tour  flights  at  the 
canyon.  The  FAA  believes  that  the 
application  of  Part  135  standards  to  all 
commercial  tour  operators  is  sufficient, 
and  that  the  added  imposition  of 


commuter  standards  to  all  operators  is 
not  required. 

The  National  Transportation  Safety     * 
Board  (NTSB)  strongly  supported  the 
prohibition  on  commercial  operations 
conducted  under  Part  91  in  the  Special 
Flight  Rules  Area.  The  NTSB  also 
supported  the  requirement  that 
commercial  operators  comply  with 
approved  routes  and  altitudes  and  make 
position  reports  on  common  frequencies. 
No  other  comments  were  received 
objecting  to  the  prohibition  on 
commercial  tour  flights  under  Part  91. 

Commercial  helicopter  operations. 

Individual  commercial  helicopter  tour 
operators  at  the  Grand  Canyon,  as  well 
as  the  GCFOA  and  the  Helicopter 
Association  International  (HAI). 
objected  to  the  requirement  to  remain  at 
least  500  feet  from  terrain  in  the  canyon. 
HAI  and  the  individual  helicopter 
operators  also  requested  that 
helicopters  be  authorized  to  operate 
below  the  rim  of  the  canyon.  The 
primary  objection  to  the  500-foot 
restriction  was  that  it  would  make 
helicopter  tours  of  the  Anasazi  ruins 
near  Point  Sublime  commercially 
infeasible,  because  the  ruins  could  not 
be  viewed  adequately  from  500  feet 
away.  One  operator  stated  that  it 
currently  hovers  approximately  100  feet 
away  from  the  ruins  on  its  current  tours. 
Operators  also  claimed  that  the 
restriction  made  helicopter  tours  less 
competitive  with  fixed-wing  tours. 

The  FAA  proposed  the  500-foot 
limitation  for  both  environmental  and 
operational  reasons.  The  rule  does  not 
affect  fixed-wing  Part  135  operations, 
which  are  already  required  by  FAR 
135.203  to  remain  500  feet  from  terrain. 
The  rule  does  serve  a  safety  purpose 
with  respect  to  Part  91  operations,  which 
are  not  restricted  as  to  distance  from 
terrain  in  sparsely  populated  areas  (as 
long  as  they  remain  500  feet  from 
persons,  vehicles,  boats,  and  structures). 
In  addition,  the  limit  provides  an 
environmental  buffer  against  aircraft 
flight  which  is  unnecessarily  close  to  the 
terrain  and  the  wildlife  of  the  GCNP. 
While  neither  environmental  groups  nor 
the  NPS  provided  information  to  support 
any  specific  impact  of  aircraft  overflight 
on  wildlife  or  other  park  values  (such  as 
the  Point  Sublime  archeological  site),  the 
FAA  believes  that  the  unique 
characteristics  of  the  Park,  and  the 
congressional  statement  of  policy  in  the 
Grand  Canyon  National  Park 
Enlargement  Act  of  1975.  warrant  a 
greater  degree  of  protection  for  the 
surface  of  the  Park  than  is  provided  by 
the  general  minimum  safe  altitude 
restrictions  in  FAR  91.79. 


One  helicopter  operator  enclosed  a 
copy  of  a  study  by  Professor  D.S. 
Brumbaugh  on  the  effects  of  helicopter 
flights  on  the  Point  Sublime  Anasazi 
site.  The  study  did  not  consider  long 
term  fatigue  effects  on  the  structure,  but 
concluded  that  excessive  ground 
velocity/acceleration  and  resonant 
shaking  of  the  walls  by  a  single 
helicopter  would  not  result  in  damage. 
However,  the  study  was  based  on  a 
minimum  distance  of  300  feet.  The. 
operator  who  submitted  Ihe  study 
represented  that  "current  lateral 
separation  from  the  ruins  is  maintained  . 
at  approximately  100  feet."  Because  the 
study  did  not  address  long  term  effects, 
and  because  the  study  conditions  were 
more  favorable  than  those  of  actual  tour 
flights,  the  FAA  does  not  agree  that 
information  available  at  this  time 
warrants  a  conclusion  that  no  protection 
for  the  site  is  appropriate. 

Boundaries  of  the  Special  Flight  Rules 
Area 

The  Truxton  Canyon  Agency  noted 
FAA's  statement  in  the  preamble  to  the 
proposal  that  commercial  operations  to 
Indian  reservations  in  the  Special  Flight 
Rules  Area  would  be  authorized,  but  the 
Agency  requested  that  this  be  included 
in  the  language  of  the  rule  itself.  The 
FAA  will  not  deny  any  landowners  in 
the  Special  Flight  Rules  Area  aerial 
access  to  their  land,  including  the  Indian 
reservations  in  the  area.  Accordingly, 
the  FAA  does  not  believe  that  it  is 
necessary  to  include  in  the  rule  a 
statement  to  the  effect  that  access  will 
continue  to  the  reservations. 

The  Bureau  of  Land  Management  of 
the  Department  of  the  Interior  and  the 
Forest  Service  of  the  Department  of 
Agriculture  both  requested  that  the 
northern  boundary  of  the  Special  Flight 
Rules  Area  be  amended  to  exclude 
certain  lands  administered  by  these 
agencies.  Both  commenters  were 
concerned  that  the  regulation  would 
interfere  with  their  air  operations  over 
the  government  land.  The  FAA  has  not 
altered  the  boundaries  of  the  Special 
Flight  Rules  Area  as  it  was  proposed, 
and  that  area  is  indicated  on  the  April  9 
edition  of  the  Las  Vegas  Sectional 
Aeronautical  Chart.  However,  in 
response  to  these  comments,  the 
purposes  for  which  authorizations  for 
operation  in  the  Special  Flight  Rules 
Area  have  been  expanded  to  include 
"aerial  access  to  and  maintenance  of 
other  property  located  within  the 
Special  Flight  Rules  Area."  Accordingly, 
the  Las  Vegas  Flight  Standards  District 
Office  will  accommodate  any  requests 
by  pilots  for  these  agencies  for 
operations  over  their  respective  land 


north  of  the  Grand  Canyon  National 
Park. 

The  National  Park  Service  and  several 
other  commenters  requested  that  the 
Special  Flight  Rules  Area  be  expanded 
to  include  the  entire  Grand  Canyon 
National  Park,  especially  the  northern 
area  up  to  Marble  Canyon.  The  Special 
Flight  Rules  Area  boundaries  are 
simpler  than  the  Park  boundaries,  and 
several  small  areas  of  the  Park  are 
excluded.  The  FAA  does  not  intend  to 
alter  the  Special  Flight  Rules  A-ea 
boundary  for  this  purpose  at  this  time. 
However,  the  FAA  will  monitor  the 
effect  of  excluding  the  Marble  Canyon 
area  from  the  rule,  and  will  consider  the 
possible  extension  of  the  Special  Flight 
Rules  Area  to  Marble  Canyon  in  the 
future. 

The  Special  Rule 

For  the  reasons  discussed  above,  the 
FAA  is  revising  Special  Federal 
Aviation  Regulation  50.  with  the 
revisions  to  take  effect  on  the  expiration 
of  SFAR  50  on  June  15. 1987.  and  to 
expire  on  June  15. 1992.  SFAR  50  as 
amended,  designated  as  SFAR  50-1.  will 
do  the  following: 

1.  Continue  the  Grand  Canyon 
National  Park  Special  Flight  Rules  A.^-ea 
from  the  surface  to  9,000  feet  MSL.  The 
area  will  be  marked  on  aeronautical 
charts  and  described  in  other  pilot 
information  publications. 

2.  Prohibit  operation  by  any  aircraft  in 
the  defined  area  unless  (a)  the  operator 
complies  with  specific  route  and  altitude 
procedures  for  transient  aircraft;  (b)  the 
operator  is  authorized  in  writing  by  the 
FAA  I^s  Vegas  Flight  Standards  District 
Office  to  operate  in  the  airspace,  (c)  the 
operator  holds  a  Part  135  certificate  and 
has  express  authorization  in  its  Part  135 
operations  specifications  to  operate  in 
the  airspace,  or  (d)  the  aircraft  is  on  an 
official  search  and  rescue  mission.  For 
flights  authorized  under  paragraph  (b) 
or  (c).  the  authorization  will  contain 
specific  limitations  on  the  operation, 
including  minimum  altitudes.  Minimum 
allowable  Hight  altitudes  will  be 
approximately  the  rim  level  of  the 
canyon  unless  there  is  an  operational 
need  for  flight  below  that  level  (such  as 
landing  at  one  of  the  reservations).  The 
terms  "rim"  or  "rim  level"  are  not  used 
to  describe  altitude  restrictions  in  the 
authorizations  because  the  north  and 
south  rims  are  at  different  levels  and 
because  the  rim  is  too  variable  in 
elevation  to  constitute  a  practical  flight 
reference  for  pilots. 

3.  Prohibit  operation  in  certain  noise- 
sensitive  areas  unless  necessary  for 
emergency  or  Park-related  purposes. 

4.  Prohibit  commercial  tour  operations 
below  9.000  feet  MSL  by  Part  91 


operators  unless  they  obtain  a  Part  135 
certificate  and  operations  specifications 
which  authorize  operation  in  the  Grand 
Canyon  National  Park  Special  Flight 
Rules  Area. 

5.  Prohibit,  except  when  necessary  or 
when  specifically  authorized  for  certain 
purposes,  flight  closer  than  500  feet  to 
any  terrain  or  structure  in  the  canyon. 

6.  Require  pilots  to  monitor  certain 
common  frequencies  and  make  position 
reports  as  specified  in  their 
authorization  to  enter  the  airspace. 

Ana'ysis  by  section 

Section  1  provides  that  the  rule 
applies  to  all  persons  operating  under 
VFR  in  certain  airspace  from  the  surface 
to  9,000  feet  MSL  and  defines  the 
boundaries  of  that  airspace.  Applying  ' 
the  rule  to  all  persons  has  the  effect  of 
applying  the  rule  to  military  as  well  as 
civil  pilots.  Aircraft  operating  under  IFR 
would  not  be  operating  at  the  altitudes 
or  in  the  area  covered  by  the  rule.  (With 
the  exception  of  a  small  portion  of  VOR 
airway  in  the  northeast  corner  of  the 
area,  the  base  of  controlled  airspace 
within  the  designated  area  is  at  9.000 
feet  MSL  or  higher.) 

Airspace  up  to  9.000  feet  MSL  is 
restricted  to  include  sufficient  airspace 
to  permit  aircraft  to  operate  at  different 
altitudes  for  nonconflicting  eastbound 
and  westbound  operations,  for  fixed- 
wing  and  helicopter  operations,  and  for 
commercial  air  tour  and  transient 
sightseeing  flights.  Capping  the  special 
area  at  9,000  feet  MSL  permits  overflight 
of  the  canyon  at  9.500  feet  without 
restriction.  ^-^ 

The  lateral  boundaries  of  the  area  ^ 
extend  beyond  the  limits  of  the  park 
itself  to  include  all  of  the  areas  that  are 
commonly  subject  to  canyon  sightseeing 
overflights,  including  certain  Indian 
reservation  land,  and  to  provide 
simplified  boundaries  for  practical 
compliance  by  pilots.  Were  possible,  the 
boundaries  have  been  established 
coincident  with  VOR  radials  to  enable 
pilots  to  use  aircraft  navigation 
equipment  to  locate  their  their  position 
in  relation  to  a  boundary  line.  A  cutout 
from  the  area  has  been  provided  for  the 
GCMP  Airport  control  zone,  in 
recognition  of  the  need  for  aircraft  to 
descend  to  and  climb  out  from  the 
airport.  The  two  published  instrument 
approaches  to  the  GCMP  Airport  are 
from  the  southwest  and  will  not  be 
affected  by  procedures  established  by 
this  rule. 

Section  2  of  the  rule  defines  the  term 
"Park"  as  the  Grand  Canyon  National 
Park,  and  "Special  Flight  Rules  Area"  as 
the  Grand  Canyon  National  Park  Special 
Flight  Rules  Area. 
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Sf(  'imi  !  of  the  niie  sets  f  jrth  the 
r«quin-iiii-nl  for  authorization  for 
aircraft  t.)  np<t,ile  in  the  Special  Flight 
Rules  Art;d.  An  exception  to  the  general 
requirements  is  made  for  emergencies, 
to  clarify  that  a  bona  fide  emergency 
landing  \i\  the  canyon  would  not  violate 
this  rule. 

Section  3  prohibits  flight  in  the  Grand 
Canyon  National  Park  Special  F'light 
Rules  Area  unless  the  operator  complies 
with  specific  procedures,  routes,  and 
altitudes;  unless  authorization  is 
obtained  from  the  Las  Vegas  F'light 
Standards  District  Office;  or  unless  the 
aircraft  is  on  an  Air  Force-directed 
search  and  rescue  mission. 

Paragraph  (a)  permits  operation  over 
the  canyon  without  further  authorization 
from  the  FAA  if  the  pilot  complies  with 
one  of  four  specific  procedures.  The  four 
basic  routes  are  an  eastbound  route  at 
8.000  feet  MSL  a  westbound  route  at 
8,500  feet  MSL;  a  west  canyon  route 
between  Pearce  Ferry  and  Diamond 
Creek  at  6.000  feet  MSL  eastbound  and 
6.500  feet  MSL  westbound:  and  a  direct 
route  from  Grand  Canyon  National  Park 
Airport  to  Las  Vegas.  Pilots  flying  the 
three  tour  routes  will  be  required  to 
remain  to  the  right  of  the  river  and  to 
avoid  the  noise-sensitive  areas 
identified  in  the  rule. 

Paragraph  (b)  provides  that  operation 
in  the  area  is  not  prohibited  if 
authorized  in  writing  by  the  Las  Vegas 
FSnO  and  conducted  in  accordance 
with  the  conditions  of  that 
authorization.  The  rule  states  that 
authorization  will  normally  be  provided 
only  for  operations  of  aircraft  necessary 
for  law  enforcement,  firefighting, 
emergency  medical  treatment  or 
evacuation  of  persons  in  or  near  the 
park;  for  support  of  park  maintenance  or 
activities;  or  for  aerial  access  to  or 
maintenance  of  property  located  within 
the  area.  As  mentioned  earlier,  the  NPS 
has  a  continuing  need  for  aircraft  access 
to  the  canyon  surface  by  NPS  and 
contractor  aircraft  for  a  wide  range  of 
purposes  related  to  operation  of  the 
park.  The  written  authorization  for  such 
operations  will  contain  conditions 
similar  to  those  included  in  the  air  tour 
operator's  operations  specifications. 
This  will  ensure  that  operations  in  the 
Special  Flight  Rules  Area  are  using 
common  procedures  and  radio 
frequencies  and  that  the  incidence  of 
low  altitude  aircraft  flights  is  kept  to  the 
minimum  necessary  for  operation  of  the 
park. 

It  is  not  the  FAA's  intent  to  deny  air 
access  to  any  surface  point  within  the 
Special  Flight  Rules  Area.  Flights 
requested  by  the  NPS,  Bureau  of  Land 
Management.  Forest  Service,  or  by 
representatives  of  the  Indian  reservation 


landing  areas  will  be  authorized  subject 
to  the  standard  conditions  imposed  on 
all  operators  within  the  area.  Other 
requests  for  flight  through  the  area 
below  the  altitude  of  the  routes 
descril>ed  in  section  3(a),  including 
general  aviation  and  military  sightse<'ing 
flights,  will  normally  be  denied. 
However,  the  FAA  acknowledges  that 
there  may  be  circumstances  in  which  it 
would  be  appropriate  to  grant 
authorization  for  a  Part  91  operator  to 
operate  in  the  Special  Flight  Rules  Area 
using  the  same  routes  and  procedures 
used  by  the  Part  135  operators. 

Paragraph  (r)  provides  that  specific 
authi)rizHli()n  may  [ye  incorporated  in 
the  operations  specifications  issued  to  a 
Part  135  operator.  Operations 
specifications  are  detailed  rules  and 
conditions  for  commercial  operations 
which  are  issued  to  each  holder  of  a  Part 
135  certificate.  To  FAA's  knowledge  all 
of  the  operators  currently  conducting 
commercial  air  tours  of  the  Grand 
Canyon  hold  Part  135  certificates.  The 
Las  Vegas  FSDO,  in  cooperation  with 
the  active  tour  operators,  has  developed 
specific  conditions  and  limitations  on 
the  Grand  Canyon  operation  of  each 
such  operator.  Those  conditions  and 
limitations  will  be  included  in  the 
operations  specifications  of  each  tour 
operator  and  will  be  enforced  by  the 
FAA.  The  provisions  will  include 
detailed  requirements  for  routes, 
altitudes,  communications  and  other 
procedures,  and  for  pilot  experience  and 
equipment. 

Authorization  through  operations 
specifications  will  permit  continuation 
of  the  air  tour  industry  at  the  Grand 
Canyon.  The  industry  successfully 
serves  a  certain  segment  of  the  demand 
for  tourist  access  to  the  Grand  Canyon 
and  has  done  so  with  an  impressive 
safety  record  over  the  years.  The 
restrictions  promulgated  in  this  rule  will, 
however,  make  the  procedures  now 
voluntarily  used  by  most  operators 
mandatory  and  enforceable.  Second,  the 
prescription  of  certain  minimum 
altitudes  will  require  some  operators  to 
Hy  at  higher  altitudes  on  their  tours,  in 
some  areas,  than  they  have  in  the  past. 
The  minimum  altitudes  specified  in  the 
operations  specifications  will  in  most 
cases  be  an  MSL  altitude  near  to  the 
approximate  elevation  of  the  south  rim 
in  each  sector  of  the  canyon. 

Paragraph  (c)  will  also  permit 
continuation  of  commercial  operations 
to  Indian  reservations  within  the  Special 
Flight  Rules  Area.  Such  fiights  are 
routinely  conducted  for  tourism  at  the 
reservations,  for  pick-up  of  river  rafters, 
and  for  aerial  supply  and  transportation 
services  to  the  reservations.  Operators 
conducting  these  flights  must  hold  Part 


135  certificates  and  operations 
specifications  and  will  be  subject  to  the 
same  general  restrictions  as  the  tour 
operators  consistent  with  the  nature  of 
their  operations. 

Paragraph  (d)  permits  search  and 
rescue  (SAR)  aircraft  under  the  direction 
of  the  U.S.  Air  Force  Rescue 
Coordination  Center  to  enter  the  area 
without  prior  coordination  with  the  Las 
Vegas  FSDO.  SAR  missions  over  the 
canyon  are  very  infrequent. 

Section  4  prohibits  operation  by  all 
aircraft  in  5  defined  areas  of  the  Grand 
Canyon,  except  in  an  emergency  or 
when  otherwise  necessary  for  safety  of 
Hight.  or  unless  authorized  by  the  Las 
Vegas  Flight  Standards  District  Office 
for  a  purpose  listed  in  section  3(b). 
These  areas  are: 

(a)  Torotveap  overlook. 

(b)  Thunder  River/Deer  Creek  Falls/ 
Tapcats  Creek. 

(c)  South  Rim/Phantom  Ranch. 

(d)  North  rim  Overlook. 

(e)  Desert  View. 

Section  5  requires  all  commercial 
sightseeing  operations  to  be  conducted 
under  a  Part  135  certificate, 
notwithstanding  the  exception  to  Part 
135  applicability  contained  in 
§  135.1(b)(2).  The  requirement  will 
prohibit  tour  operations  by  Part  91 
operators,  under  S  135.1(b)(2),  over  the 
canyon  below  9.000  feet  MSL.  To  the 
agency's  knowledge  all  operators 
currently  providing  commercial 
sightseeing  flights  over  the  Grand 
Canyon  hold  Part  135  certificates, 
although  operations  by  Part  91  operators 
have  been  common  in  the  past. 

Section  6  prohibits  operation  within 
500  feet  of  terrain  in  the  canyon  except 

(1)  as  necessary  for  takeoff  or  landing; 

(2)  if  authorized  by  the  Las  Vegi^s  FSDO 
for  one  of  the  park  operation  purposes 
listed  in  section  3;  or  (3)  in  an 
emergency.  This  provision  applies  the 
Part  135  restrictions  of  §  135.203(a)(1)  to 
all  operators.  The  restriction  provides 
certain  minimum  protections  to  unique 
park  terrain,  wildlife,  and  archaeological 
sites  until  the  effect  of  low  altitude 
aircraft  flight  can  be  determined. 

Section  7  requires  that  pilots  operating 
in  the  area  monitor  certain  frequencies 
and  make  radio  position  reports  at  the 
points  specified  in  their  authorization. 
Transient  operators  will  be  required  to 
monitor  the  common  frequencies  but  not 
to  make  position  reports,  in 
consideration  of  their  lesser  familiarity 
with  the  terrain  features  used  for 
reporting  points.  The  FAA  believes  that 
the  use  of  common  frequencies  and 
periodic  reporting  of  aircraft  location, 
similar  to  the  procedure  for  a  Common 
Traffic  Advisory  Frequency  at 


uncontrolled  airports,  significantly 
reduces  the  risk  of  midair  collision. 
Therefore,  this  procedure  is  made 
mandatory.  Exceptions  are  incorporated 
for  aircraft  required  to  be  in  contact 
with  the  GCNP  control  tower  or  on  a 
USAF-directed  search  and  rescue 
mission. 

The  requirement  in  section  7(b)  that 
all  operators  monitor  certain  frequencies 
has  the  effect  of  requiring  that  all 
aircraft  operating  in  the  Special  Flight 
Rules  Area  have  an  operating  radio 
transceiver.  The  FAA  believes  that  this 
requirement  is  important  not  only  for 
receiving  traffic  information,  through 
reports  by  other  aircraft,  but  also  for 
receiving  the  current  Grand  Canyon 
altimeter  setting.  The  altimeter  setting  in 
the  area  often  varies  considerably  from 
that  at  Las  Vegas  or  other  airports  from 
which  Grand  Canyon  overfiights 
frequently  originate.  Failure  to  obtain  a 
current  setting  could  result  in  operation 
loss  than  500  feet  from  traffic  operating 
at  another  assigned  altitude.  The  agency 
believes  the  impact  of  the  requirement  is 
minimal  because  virtually  all  overflying 
aircraft  have  radios  and  because  ho- 
radio  aircraft  may  still  overfly  the 
canyon  above  9.000  feet  MSL. 

Section  8  provides  that  SFAR  50-1 
will  expire  on  June  15, 1992.  The 
expiration  in  5  years  will  provide  for  a 
r»'view  of  the  rule  following  completion 
of  a  Department  of  Interior  noise  study 
and  after  an  extended  period  of 
experience  with  flight  operations  under 
the  rule. 

Request  for  Comments 

While  this  SFAR  is  a  final  rule,  the 
FAA  is  requesting  comments  on  the 
provisions  of  the  rule  adopted.  This 
further  request  for  comments  is  in 
consideration  of  the  great  diversity  of 
opinion  expressed  in  the  comments 
received  to  date,  and  in  recognition  of 
the  fact  that  the  transient  routes  and 
noise-sensitive  areas,  while  proposed  in 
substance,  were  not  identified  in  detail 
until  publication  of  this  rule.  This  rule 
may  be  amended  in  consideration  of 
comments  received. 

The  agency  specifically  requests 
comments  on  the  following  issues: 

1.  The  dimensions  of  the  Special  Flight 
Rules  Area. 

Boundaries 

The  northern  boundary  of  the  Special 
Flight  Rules  Area  could  be  adjusted  to 
provide  more  operating  space  for  the 
Tuweep  and  Whitmore  airports,  and  to 
avoid  inclusion  of  Bureau  of  Land 
Management  and  Forest  Service  lands 
not  related  to  the  Grand  Canyon. 
Second,  it  may  be  appropriate  to  add  a 
northeast  extension  of  the  Special  F'light 


Rales  Area  along  the  Grand  Canyon  to 
Marble  Canyon,  in  consideration  of 
operational  and  environmental  problems 
w  ith  low-altitude  aircraft  flight  in  this      . 
area.  Such  an  extension  would  be 
approximately  the  width  of  the  Grand 
Canyon  and  would  extend  northeast 
from  the  existing  boundary'  as  far  as  the 
Page  Airport  Traffic  Area. 

Altitude 

Minimum  altitudes  for  air  tour 
operations  and  transient  sightseeing 
flights  have  been  established  by  this 
rule.  Because  of  the  lower  terrain  of  the 
Grand  Canyon  in  the  central  and 
western  areas  of  the  canyon,  it  would  be 
possible  to  reduce  the  upper  limit  of  the 
Special  Flight  Rules  Area  in  these  areas. 
Possible  altitudes  could  be  surface  to 
B.tXX)  feet  MSL  in  the  central  sector 
(Diamond  Creek  to  Havasu  Canyon), 
with  a  9,000-foot  area  around  Toroweap 
Overlook,  and  surface  to  6.000  feet  MSL 
in  the  western  sector  (west  of  Diamond 
Creek). 

Such  an  action  would  not  reduce  the 
minimum  altitudes  for  aircraft  flight  over 
the  canyon  and  would  not  affect  the 
noise-sensitive  area  restrictions.  It 
would  continue  to  separate  transient 
«nd  air  tour  traffic,  but  could  relieve  the 
need  to  provide  special  routes  for 
transient  aircraft  in  the  western  part  of 
the  canyon. 

2.  The  dimensions  of  the  noise- 
sensitive  areas  described  in  Section  4  of 
the  SFAR. 

Specifically,  comments  are  requested 
on  any  operational  problems  of  the 
areas  adopted  and,  conversely,  whether 
any  of  the  areas  could  be  expanded 
without  significant  operational  impacts. 

3.  The  transient  operating  routes  and 
altitudes  established  in  section  3(a)  of 
the  SFAR. 

Comments  are  due  by  October  15. 
1987.  to  the  address  listed  under 
"ADDRESSES"  earlier  in  this  document. 

Regulatory  Evaluation 

Benefit-Cost  Analysis 

The  regulatory  evaluation  prepared 
for  this  final  rule  examines  the  costs  and 
benefits  of  special  flight  rule 
requirements  in  the  vicinity  of  the  Grand 
Canyon  National  Park.  This  rule  impacts 
operators  of  airplanes  and  helicopters 
under  FAR  Parts  91  and  135  by  adopting 
the  following  flight  restrictions: 

(1)  Retain  the  Special  Flight  Rules 
Area  established  by  SFAR  50  from  the 
surface  to  9.000  feet  MSL  in  the  area  of 
the  Park;  (2)  prohibit  flights  in  this  area 
unless  operated  in  accordance  with 
specific  routes,  altitudes,  and 
procedures  or  otherwise  specifically 
authorized  by  the  Las  Vegas  FSDO;  (3) 


establish  boundaries  of  certain  noise- 
sonsitive  areas  of  the  Park  to  be  avoided 
by  aircraft  overflight  up  to  9.000  feet 
MSL;  and  (4)  establish  certain  terrain 
avoidance  and  communications 
requirements  for  flights  in  the  area. 

Costs 

The  FAA  estimates  that  the  total 
incremental  cost  of  compliance  expected 
to  accrue  from  implementation  of  the 
rule  to  be  negligible.  This  rule 
potentially  impacts  two  types  of 
operators  (airplane  and  helicopter) 
under  Parts  91  and  135. 

Under  Part  91.  there  are  three  general 
classes  of  operators.  The  cost  impact,  if 
any.  on  each  these  operators  is  briefly 
described  below: 

Transient  operators  represent  those 
local  or  cross-country  general  aviation 
operators  who  overfly  the  Park, 
primarily  for  sightseeing  but  also  for 
point-to-point  transit.  This  rule  will 
permit  such  operators  to  fly  only  at 
specific  altitudes  while  in  the  Special 
Flight  Rules  Area.  Although  such 
altitudes  will  be  higher  than  in  recent 
years,  the  gratification  from  viewing  the 
Park  is  not  expected  to  be  significantly 
reduced.  Also,  because  of  the  altitude  of 
the  terrain,  the  minimum  altitudes 
specifiedin  the  rule  will  not 
significantly  increase  the  co^f^ 
climbing  to  altitude  for  overflight  of  the 
canyon. 

Part  91  Cojnmen:ial  Tour  Operators. 
Prior  to  SFAR  50.  commercial  tour 
operations  under  Part  91  in  the  area 
were  conducted  under  an  exemption 
from  Part  135.  This  rule  will  eliminate 
such  operations.  It  will  prohibit 
commercial  tour  operations  below  9.000 
feet  MSL  by  Part  91  operators,  although 
an  operator  may  obtain  a  Part  135 
certificate.  Ordinarily,  the  additional 
Part  135  training,  maintenance 
requirements,  etc..  would  impose 
additional  costs.  However,  such  costs 
are  not  expected  to  materialize. 
According  to  personnel  at  the  Las  Vegas 
FSDO,  there  have  not  been  any  Part  91 
commercial  operations  in  the  Park  since 
June  1986.  though  prior  to  this  time  there 
were  a  small  number.  The  lack  of  these 
operators  in  the  area  is  borne  out  by  the 
fact  that  no  comments  were  received 
from  any  such  operator.  Therefore,  the 
FAA  estimates  that  the  number  of  such 
operators  who  would  have  entered  the 
Park  over  the  next  four  years,  if  any. 
would  be  small.  For  this  reason,  the  cost 
impact,  if  any,  on  Part  91  commercial 
tour  operators  is  expected  to  be 
negligible. 

Other  aircraft  operators  in  the  area 
include  law  enforcement  officials,  fire 
fighters,  emergency  medical  teams.  Park 
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maintenance  staff.  Bureau  of  Land 
Management  and  Forest  Service 
contractors,  etc..  which  may  be 
conducted  under  Part  91  or  Part  135 
depending  on  the  operator  and  the 
nature  of  the  operation.  Prior  to  SFAR 
50,  they  operated  freely  over  the  Park.' 
This  rule  will  allow  them  to  continue 
operations  if  they  obtain  written 
authorization  from  the  Las  Vegas  FSDO 
and  comply  with  conditions  of  the 
authorization.  Thus,  since  this  rule  will 
not  cause  any  significant  changes  in 
necessary  flights  for  such  operators,  the 
cost  impact,  if  any,  is  estimated  to  be 
negligible. 

Under  Part  135,  operators  of  airplanes 
and  helicopters  will  potentially  be 
impacted.  This  rule  will  impose  three 
requirements  on  these  operators.  Two  of 
these  requirements  represent  specific 
routes  and  altitudes.  These  two 
requirements  will  not  significantly  affect 
their  operations  because  virtually  all  of 
the  operators  already  voluntarily  limit 
their  flight  to  specific  routes  that  roughly 
coincide  with  the  routes  that  will  be 
required  by  the  Las  Vegas  FSDO  under 
this  rule.  The  new  routes  will  avoid 
noise-sensitive  areas,  and  the  deviations 
around  these  areas  are  neither  expected 
to  have  an  increase  in  air  tour  operation 
costs  nor  to  reduce  the  quality  of  the  air 
tour  package  by  excluding  popular  sites 
from  the  routes.  Most  of  these  operators 
voluntarily  maintain  separation  between 
their  respective  tours  and  have 
traditionally  operated  at  altitudes 
similar  to  those  in  this  rule.  Although 
prior  to  SFAR  50,  they  could  deviate 
from  those  altitudes  and  routes  at  will, 
the  new  regulatory  procedures,  which 
include  500-  or  1.000-foot  separation 
between  helicopters  and  airplanes, 
along  with  the  specified  higher  altitudes, 
are  not  perceived  by  tour  operators  to 
impose  significant,  if  any,  costs.  The 
third  requirement  will  prevent  operators 
from  operating  within  500  feet  of  terrain 
or  structures.  For  airplanes,  this 
requirement  has  no  cost,  because  the 
500-foot  restriction  is  already 
incorporated  in  Part  135.  S  135.203.  Part 
135  helicopter  operations  are  not  subject 
to  the  §  135.203  restriction,  however, 
and  will  be  affected  by  the  provision  in 
this  rule.  This  requirement  is  not 
expected  to  have  a  significant  cost 
impact  in  terms  of  loss  of  revenue  from 
sightseeing  as  some  operators  have 
indicated,  because  most  passengers  on 
these  helicopter  tours  take  the  tours 
largely  for  the  experience  of  the 
helicopter  ride  rather  than  close 
inspection  of  any  particular  terrain  or 
structure. 

The  requirement  in  section  7(b)  that 
all  operators  monitor  certain  frequencies 


has  the  effect  of  requiring  that  all 
aircraft  operating  in  the  Special  Flight 
Rules  Area  have  an  operating  radio 
receiver.  While  all  Part  135  operators 
would  be  equipped  with  radios,  there 
may  have  been  a  few  no-radio  Part  91 
operations  in  the  past.  The  agency 
believes  the  impact  of  the  requirement 
will  be  minimal  because  virtually  all 
overflying  aircraft  have  radios  and 
because  those  few  aircraft  without 
radios  may  still  overfly  the  canyon 
above  9,000  feet  MSL. 

Benefits 

This  rule  is  expected  to  generate 
benefits  in  terms  of  enhanced  safety  and 
to  some  extent  reduced  noise  in  the 
Park.  Safety  benefits  will  take  the  form 
of  reduced  likelihood  of  fatalities  from 
midair  and  canyon  wall  collisions. 
Aircraft  noise  will  be  reduced  by 
rerouting  Parts  91  and  135  traffic  around 
noise-sensitive  areas. 

This  rule  will  improve  safety  by 
regulating  both  Part  91and  Part  135 
operators  in  the  Special  Flight  Rules 
Area.  In  the  past,  there  have  been  a  few 
cases  of  Part  91  aircraft  colliding  with 
the  terrain,  and  one  case  of  a  midair 
collision  involving  a  Part  135  aircraft. 
This  rule  is  expected  to  reduce  the 
likelihood  of  such  accidents,  especially 
those  involving  general  aviation  pilots 
unfamiliar  with  terrain  and  wind 
patterns.  Further,  by  specifying 
procedures,  routes,  and  minimum 
separation  distances  for  Parts  91  and 
135  operators,  this  rule  will  enhance 
safety.  The  FAA  estimates  safety 
benefits  in  monetary  terms  by  assigning 
a  value  of  $1  million  to  each  of  the  lives 
that  are  expected  to  be  saved  annually 
as  a  result  of  implementing  this  rule.  A 
recent  review  of  the  NTSB  data  base  for 
Parts  91  and  135  accidents  in  the  vicinity 
of  the  Park,  revealed  that  over  the  past 
12  years  at  least  four  accidents  have 
occurred  and  resulted  in  41  fatalities. 
Over  this  12-year  period,  the  safety 
situation  near  the  Park  has  resulted,  on 
average,  in  three  fatalities  annually. 
While  the  large  majority  of  the  fatalities 
occurred  in  two  incidents  involving  air 
tour  aircraft,  the  projection  of  three 
fatalities  per  year  as  an  average  is 
useful  for  the  purpose  of  estimating 
economic  benefits  of  the  rule.  Therefore, 
estimates  of  safety  benefits  are  based 
on  the  belief  that  this  rule  will  reduce 
the  likelihood  of  three  fatalities 
annually.  Supporting  this  premise  is  the 
fact  that  two  of  the  four  accidents  noted 
previously  involved  only  Part  91 
operators,  and  the  rule  will  substantially 
restrict  such  operations  at  low  altitude 
in  the  canyon  area.  In  monetary  terms, 
safety  benefits  are  expected  to  amount 


to  an  estimated  $3  million  annually  (in 
1986  dollars)  as  the  result  of  this  rule. 

Another  benefit  of  this  rule  is  aircraft 
noise  reduction.  This  benefit  is 
extremely  difficult  to  quantify  in 
monetary  terms  due  to  its  intangible 
nature.  Thus,  it  is  viewed  in  this 
evaluation  as  a  qualitative  benefit  and 
is  assumed  to  be  measured  only  in  terms 
of  gratification.  The  reduction  in  aircraft 
noise  that  will  result  from  the  deviation 
around  noise-sensitive  areas  and  from 
the  higher  flight  altitudes,  especially  by 
Part  91  operators,  is  expected  to 
increase  enjoyment  from  sightseeing  on 
the  ground  on  the  part  of  tourists  and 
environmentalists,  though  to  what 
extent  cannot  be  estimated  by  the  FAA. 

On  balance,  in  view  of  the  expected 
cost  of  compliance  and  benefits,  the 
FAA  concludes  that  this  rule  is  cost- 
beneficial. 

Regulatory  Flexibility  Determination 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  was  enacted  by  Congress  in  order 
to  insure,  among  other  things,  that  small 
entities  are  not  disproportionately 
affected  by  Government  regulations. 
The  RFA  requires  agencies  to  review 
rules  which  may  have  a  "significant 
impact  on  a  substantial  number  of  small 
entities."  For  purposes  of  the  RFA,  small 
entities  are  considered  to  include  small 
businesses,  non-profi.t  organizations, 
and  municipalities  but  not  private 
individuals.  The  vast  majority  of  the 
small  entities  potentially  impacted  by 
this  rule  are  unscheduled  Part  135  air 
taxi  operators  with  nine  or  less  aircraft 
owned.  As  a  result  of  using  the  cost  of 
compliance,  which  is  estimated  to  be 
negligible,  per  small  entity  and 
comparing  it  to  the  annualized  threshold 
of  significant  economic  impact  ($3,700  in 
1986  dollars)  the  FAA  concludes  that  a 
substantial  number  of  small  entities  will 
not  be  substantially  impacted  by  this 
rule. 

Trade  Impact  Assessment 

This  rule  is  expected  to  have  neither 
an  adverse  impact  on  the  trade 
opportunities  for  US!  firms  doing 
business  abroad  nor  on  foreign  firms 
doing  business  in  the  United  States.  This 
assessment  is  based  on  the  fact  that  Part 
135  air  tour  operators  impacted  by  this 
rule  do  not  compete  with  similar 
operators  abroad,  and  their  competitive 
environment  is  confined  to  the  Grand 
Canyon  area. 

Conclusions 

For  the  reasons  set  forth  above  under 
Regulatory  Evaluation,  the  FAA  has 
determined  that  this  final  rule  (1)  is  not 
a  major  rule  under  Executive  Order 
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12291.  and  (2)  is  not  considered 
significant  under  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26. 
1979).  For  the  reasons  set  forth  above 
under  Regulatory  Flexibility 
Determination.  I  certify  that,  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
this  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities. 

Publication  Date 

This  amendment  is  effeo(ive  on  June 
15. 1987.  less  than  30  day/after 
publication  in  the  FederaNRegister,  in 
order  to  prevent  the  expiration  of  SFAR 
50  before  the  amendment,  SFAR  50-1. 
takes  effect.  The  provisions  of  SFAR  50 
are  already  in  effect,  and  the  Special 
Flight  Rules  Area  is  charted  on  the 
current  Las  Vegas  Sectional 
Aeronautical  chart.  This  amendment 
continues  certain  of  the  restrictions  in 
SFAR  50  and  relieves  other  restrictions 
(as  in  the  case  of  the  minimum  altitudes 
for  transient  operations),  but  does  not 
impose  any  additional  restrictions. 
Accordingly.  I  find  that  30  days  notice 
before  publication  is  not  required  by  5 
U.S.C.  553(d)  and  that,  in  any  event, 
good  cause  exists  for  publication  less 
than  30  days  before  the  effective  date. 

List  of  Subjects  in  14  CFR  Parts  91  and 
135 

Aircraft.  Aviation  safety.  Air  taxi  and 
commercial  operators,  Grand  Canyon. 

Adoption  of  the  Special  Federal 
Aviation  Regulation 

For  the  reasons  set  out  above,  14  CFR 
Parts  91  and  135  are  amended  as 
follows: 

1.  The  authority  citation  for  Part  91 
continues  to  read: 

PARTS  91  AND  135— {AMENDED] 

Authonty:  49  U.S.C.  1301(7),  1J03.  1344. 
1348. 1352  through  1355. 1401, 1421  through 
1431.  1471.  1472, 1502,  1510,  1522.  and  2121 
through  2125:  Articles  12.  29.  31.  and  32(a)  of 
the  Convention  on  International  Civil 
Aviation  (61  Stat.  1180);  42  U.S.C.  4321  et  seq.; 
E.0. 11514;  49  U.S.C.  106(g)  (Revised  Pub.  L 
97-449.  January  12.  1983). 

2.  The  authority  citation  for  Part  135 
continues  to  read; 

Authority:  49  U.S.C.  1354(a).  1355(a).  1421 
through  1431,  and  1502;  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449.  January  12, 1983). 

3.  Special  Federal  Aviation  Regulation 
No.  50  in  Parts  91  and  135  is 
redesignated  as  Special  Federal 
Aviation  Regulation  No.  50-1  and  is 
revised  to  read  as  follows: 


Special  Federal  Aviation  Regulation  No. 
50-1 

Special  Flight  Rules  in  the  Vicinity  of 
the  Grand  Canyon  National  Park.  AZ 

Section  1.  Applicability 

This  rule  prescribes  special  operating 
rules  for  all  persons  operating  aircraft 
under  VFR  in  the  following  airspace, 
designated  as  the  Grand  Canyon 
National  Park  Special  Flight  Rules  Area: 

That  airspace  extending  upward  from 
the  surface  to  and  including  9.000  feet 
MSL  within  an  area  bounded  by  a  line 
beginning  at  lat.  36°09'3O"  N.,  long. 
114''03'00"  W.;  northeast  to  lat.  36''14'00" 
N.,  long.  113°12  00"  W.;  to  lat.  Se'SO'OO" 
N.,  long.  112*3600"  W.;  to  lat.  36°30'00" 
N.,  long.  111°42'00"  W.;  to  lat.  35'5930" 
N.,  long.  ni°42'00"  W.;  to  lat.  35°5r30" 
N.,  long.  112'03'20"  W.:  thence 
counterclockwise  via  the  5  statute  mile 
radius  of  the  Grand  Canyon  Airport 
airport  reference  point  (lat.  35''57"09"  N., 
long.  112°08'4.7"  W.);  to  lat.  35'57'30"  N., 
long.  112°14'00"  W.;  to  lat.35°58'00"  N.. 
long.  113'n'OO"  W.:  to  35°42'30"  N;  long. 
113°11'00"  W;  to  lat.  35°38'50"  N;  long. 
113°27'00"  W;  thence  counterclockwise 
via  the  5  statute  mile  radius  of  the  Peach 
Springs  VORTAC  to  lat.  35°4r20"  N; 
long.  113°36'00"  W;  thence  to  the  point 
of  beginning. 

Section  2.  Definitions 

For  the  purposes  of  this  special 
regulation. 

"Park"  means  the  Grand  Canyon 
National  Park. 

"Special  Flight  Rules  Area"  means  the 
Grand  Canyon  National  Park  Special 
Flight  Rules  Area. 

Section  3.  Aircraft  operations:  General 

Except  in  an  emergency,  no  person 
may  operate  an  aircraft  in  the  Special 
Flight  Rules  Area  unless  the  operation — 

(a)  Is  conducted  in  accordance  with 
the  following  procedures: 

Note:  The  following  procedures  do  not 
relieve  the  pilot  from  see-and-avoid 
responsibility  or  compliance  with  FAR  91.79. 

(1)  Unless  necessary  to  maintain  a 
safe  distance  from  other  aircraft  or 
terrain — (i)  Avoid  ail  areas  described  in 
section  4;  and 

(ii)  Remain  to  the  right  of  the  Colorado 
River,  with  the  river  off  of  the  left  wing 
of  the  aircraft. 

(2)  Eastbound—[\)  Entry.  From  LAS/ 
west:  From  LAS/Lake  Meade  area,  enter 
the  Special  Flight  Rules  Area  (crossing 
the  Peach  Springs  VOR  308°  radial)  at 
8,000  feet  MSL  Cross  the  Shivwits 
Plateau.  Cross  the  Colorado  River  and 
turn  to  follow  the  river  eastbound. 

Alternate  LAS  entry:  Follow  Alternate 
2  of  the  west  canyon  procedure  under 


paragraph  (a)(5)(ii)  of  this  section  and 
transition  to  the  eastbound  route  east  of 
the  Shivwits  Plateau. 

From  Peach  Springs  area:  From 
Pleach  Springs/south,  cross  the  Peach 
Springs  VOR  058"  radial  northbound  at 
8,000  feet  MSL.  Intercept  and  follow  the 
Colorado  River  north,  and  maintain 
8.000  feet  MSL 

(ii)  En  route.  Maintain  8.000  feet  MSL 
and  follow  the  Colorado  River. 
Approaching  Great  Thumb  Mesa  (at  or 
before  intercepting  Grand  Canyon  VOR 
300°  radial)  turn  to  the  southeast  for 
approach  to  Grand  Canyon  National 
Park  Airport  or  for  transit  through  the 
airport  traffic  area.  Remain  south  of  the 
south  canyon  rim  and  the  Grand  Canyon 
VOR  300°  radial. 

(3)  Northbound  from  GCN.  Depart 
Grand  Canyon  National  Park  Airport  to 
the  east  and  climb  to  8,000  feet  MSL. 
When  clear  of  the  Desert  View  Overlook 
noise-sensitive  area  (Grand  Canyon 
VOR  19  DME),  turn  north  along  the  19 
DME  arc  to  intercept  the  Colorado 
River.  Follow  the  river  to  the  north. 

(4)  Westbound— (i)  Entry.  From  the 
east/northeast:  Enter  the  Special  Flight 
Rules  Area  in  the  vicinity  of  the  Little 
Colorado  River  at  8,500  feet  MSL.  Cross 
the  Colorado  River  and  follow  the  river 
westward.  Remain  close  to  the  river 
except  as  necessary  to  avoid  noise- 
sensitive  areas  identified  in  Section  4. 

From  the  north/Marble  Canyon:  Enter 
the  Special  Flight  Rules  Area  along  the 
Colorado  River  at  8.500  feel  MSL.  Follow 
the  river  to  the  west.  Remain  close  to 
the  river  except  as  necessary  to  avoid 
noise-sensitive  areas  identified  in 
Section  4. 

From  GCN:  Depart  the  airport  to  the 
east  and  climb  to  8,500  feet  MSL  When 
clear  of  the  South  Rim/Phantom  Ranch 
noise-sensitive  area  (Grand  Canyon 
VOR  10  DME).  turn  north  and  intercept 
the  Colorado  River.  Cross  the  river  and 
turn  left  to  follow  tfte  river  to  the  west. 
Maintain  8,500  feet  MSL  Remain  close 
to  the  river  except  as  necessary  to  avoid 
noise-sensitive  areas  identified  in 
Section  4. 

(ii)  En  route.  Maintain  asoo  feet  MSL 
and  follow  the  river  to  the  vvest. 
Approaching  the  Shivwits  Plateau 
(Peach  Springs  VOR  005  degree  radial), 
proceed  west  across  the  Plateau  or 
continue  to  follow  the  river  at  8,500  feet 
MSL  until  clear  of  the  Special  Flight 
Rules  Area.  Remain  alert  for  other 
aircraft  using  the  GCN-LAS  direct  route 
described  in  paragraph  3.  (a)(6). 

(5)  West  canyon  procedure — (i) 
Eastbound  leg.  Cross  the  Peach  Springs 
VOR  310°  radial  eastbound  at  6.000  feet 
MSL.  Intercept  and  follow  the  Colorado 
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River  on  a  southeasterly  heading. 
Maintain  6,000  feet  MSL 

(ii)  Return/transition  to  enroute.  At 
Diamond  Creek  (between  Peach  Springs 
025°  to  030°  radials),  where  the  river 
turns  to  the  north,  comply  with  one  of 
the  following  procedures: 

Alternate  J.  Begin  climb  to  6,500  feet 
MSL,  turn  left  to  cross  the  river  and 
follow  the  river  back  to  the  west. 
Maintain  6,500  feet  MSL 

Alternate  2.  Begin  climb  to  8,000  feet 
MSL  and  continue  to  follow  the  river  to 
the  north.  Level  off  at  8,000  feet  MSL  by 
Parashant  Canyon  (or  Peach  Springs 
VOR  010°  radial)  and  join  main 
eastbound  route  described  in  paragraph 
(a){2)(ii)  of  this  section. 

(7)  GCNLAS  direct  route.  Proceed 
direct  from  GCN  to  Pearce  Ferry  at  8,500 
f»!et  MSL  Remain  alert  for  commercial 
tour  aircraft  using  the  same  route. 

(8)  Exit  from  the  area.  A  pilot 
operating  on  one  of  the  routes  listed  in 
si'ction  3(a)  may  exit  the  area  at  any 
time  by  climbing  to  an  altitude  above 
9.()00  feet  MSL. 

(b)  Is  authorized  in  writing  by  the  Las 
Vogas  Flight  Standards  District  Office 
and  is  conducted  in  compliance  with  the 
conditions  contained  in  that 
authorization.  Normally  authorization 
will  be  granted  only  for  operations  of 
aircraft  necessary  for  law  enforcement, 
firefighting,  emergency  medical 
treatment/evacuation  of  persons  in  the 
vicinity  of  the  Park;  for  support  of  Park 
maintenance  or  activities;  or  for  aerial 
access  to  and  maintenance  of  other 
property  located  within  the  Special 
Flight  Rules  Areas.  Authorization  may 
bo  issued  on  a  continuing  basis. 

(c)  Is  conducted  in  accordance  with  a 
specific  authorization  to  operate  in  that 
airspace  incorporated  in  the  operator's 
Part  135  operations  specirications  and 
approved  by  the  Las  Vegas  Flight 
Standards  District  Office.  Normally, 
operations  specifications  for  tour 
operators  will  not  contain  authorization 
to  operate  below  2,500  feet  MSL  in  the 
canyon  west  of  Diamond  Creek;  5,500 
feet  MSL  between  Diamond  Creek  and 
liavasu  Canyon;  and  6,500  feet  MSL 
from  Mavasu  Canyon  east.  Or 


(d)  Is  a  search  and  rescue  mission 
directed  by  the  U.S.  Air  Force  Rescue 
Coordination  Center. 

Section  4.  Noise — sensitive  areas 

Except  in  an  emergency  or  if 
otherwise  necessary  for  safety  of  flight, 
or  unless  otherwise  authorized  by  the 
Las  Vegas  Flight  Standards  District 
Office  for  a  purpose  listed  in  section 
3(b),  no  person  may  operate  an  aircraft 
in  the  Special  Flight  Rules  Area  within 
the  following  areas: 

(a)  Toroweap  Overlook.  Within  a  1  '/i 
statute  mile  radius  of  Toroweap 
Overlook  (north  rim  at  Lava  Falls). 

(b)  Thunder  River/Deer  Creek  Falls/ 
Tapeats  Creek.  Within  an  area  bounded 
on  the  south  by  a  line  1  statute  mile 
north  of  the  Colorado  River  and  on  all 
other  sides  by  a  circle  with  a  5-statute 
mile  radius  centered  on  Thunder  River 
Falls. 

(c)  South  Rim/Phantom  Ranch. 
Within  an  area  bounded  on  the  west  by 
the  Grand  Canyon  VOR  335°  radial;  on 
the  south  by  the  Grand  Canyon  VOR  5 
DME  arc  and  the  072°  radial  to  10  DME; 
and  on  all  other  sides  by  the  10  DME  arc 
of  the  Grand  Canyon  VOR  (except  when 
necessary  for  arrival  or  departure  at 
Grand  Canyon  National  Park  Airport  or 
Tusayan  Airport  on  a  route  authorized 
by  the  Las  Vegas  Flight  Standards 
District  Office). 

(d)  /^'orth  Rim  Overlook.  Within  an 
area  bounded  on  the  north  by  the  Grand 
Canyon  20  DME  arc;  on  the  west  by  the 
Grand  Canyon  VOR  350°  radial;  on  the 
south  by  the  Grand  Canyon  VOR  13 
DME  arc:  and  on  the  east  by  the  Grand 
Canyon  VOR  035°  radial  to  16  DME, 
then  on  a  north-south  line  to  the  20  DME 
arc. 

(e)  Desert  View.  Within  an  area 
between  the  14  DME  arc  and  the  19 
DME  arc  of  the  Grand  Canyon  VOR, 
south  of  the  Grand  Canyon  VOR  050° 
radial  and  north  of  the  southern 
boundary  of  the  Special  Flight  Rules 
Area, 

Section  5.  Commercial  sightseeing 
flights 

(a)  Notwithstanding  the  provisions  of 
Federal  Aviation  Regulations 


§  135.1(b)(2),  nonstop  sightseeing  flights 
that  begin  and  end  at  the  same  airport, 
are  conducted  within  a  25  statute  mile 
radius  of  that  airport,  and  operate  in  or 
through  the  Special  Flight  Rules  Area 
during  any  portion  of  the  flight  are 
governed  by  the  provisions  of  Part  135. 
(b)  No  person  holding  or  required  te 
hold  an  operating  certificate  under  Part 
135  may  operate  an  aircraft  in  the 
Special  Flight  Rules  Area  except  as 
authorized  by  operations  specifications 
issued  under  that  part. 

Section  6.  Minimum  terrain  clearance 

Except  in  an  emergency,  when 
necessary  for  takeoff  or  landing,  or 
unless  authorized  by  the  Las  Vegas 
Flight  Standards  District  Office  for  a 
purpose  listed  in  section  3(b),  no  person 
may  operate  an  aircraft  within  500  feet 
of  any  terrain  or  structure  located 
between  the  north  and  south  rims  of  the 
Grand  Canyon. 

Section  7.  Communications 

Except  when  in  contact  with  the 
Grand  Canyon  National  Park  Airport 
Traffic  Control  Tower  during  arrival  or 
departure  or  on  a  search  and  rescue 
mission  directed  by  the  U.S.  Air  Force 
Rescue  Coordination  Center,  no  person 
may  operate  an  aircraft  in  the  Special 
Flight  Ruler  Area  unless  he — 

(a)  Transmits  a  position  report  on  the 
appropriate  frequency  at  each  reporting 
point  designated  in  the  operator's  Part 
135  operations  specifications  or  written 
authorization  to  operate  in  that  airspace 
issued  under  Section  3,  and 

(b)  Monitors  the  appropriate 
frequency  continuously  while  in  that 
airspace. 

Section  8.  Termination  date 

This  Special  Federal  Aviation 
Regulation  expires  on  June  15, 1992. 

Issued  in  Washington,  DC.  on  |une  5. 1987 
Donald  D.  Engen, 

Ailministrotor. 
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DEPARTMENT  OF  THE  INTERIOR 
National  Park  Service 
36CFR  Pari  59 

Land  and  Water  Conservation  Fund 
Program  of  Assistance  to  States;  Post- 
Completion  Compliance 
Responsibilities 

AGENCv:  National  Park  Service,  Interior. 
action:  Final  rule. 

summary:  This  amendment  to  36  CFR 
I'dii  59  modifies  Land  and  Water 
Conservation  Fund  (L&WCF) 
requirements  by  permitting  wetlands 
proposed  as  replacement  property  to  be 
considered  as  reasonably  equivalent  in 
usefulness  with  assisted  land  proposed 
for  conversion  to  other  than  public 
outdoor  recreation  use.  The  amendment 
is  necessary  in  order  to  implement 
section  303  of  the  Emergency  Wetlands 
Resources  Act  of  1986  which  amends 
section  6  of  the  L&WCF  Act  of  1965.  The 
intended  effect  of  this  action  is  the 
promotion  of  the  conservation  t)f 
wetlands. 

EFFECTIVE  DATE:  Iimr  IS   1987 
FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Michael  U.  Wilson.  U.S.  Department 
of  the  Interior,  National  Park  Service. 
Recreation  Grants  Division, 
Washington,  DC  20013-7127  (Telephone: 
202/343-3700). 

SUPPLEMENTARY  INFORMATION:  Section 
6(r)(;i)  of  (he  I.\\\(,l   Alt  of  1965 
stipulates  that  changes  in  use  to  other 
than  public  outdoor  recreation  at 
assisted  sites  may  only  be  made  with 
the  prior  approval  of  the  Secretary  of  the 
Interior  and  that  converted  properties 
must  be  replaced  by  substitute 
properties  of  at  least  equal  fair  market 
value  and  of  reasonably  equivalent 
location  and  usefulness.  On  September 
25. 1986,  the  National  Park  Service  (NPS) 
published  a  Final  Rule  describing  the 
post-completion  compliance 
responsibilities  of  the  program. 
Conversion  requirements  are  outlined  in 
§  59.3  of  the  Final  Rule.  Clarification  of 
the  equivalent  usefulness  criterion 
appears  as  §  59.3(b)(3)(i)  and  is 
currently  applicable  to  all  conversion 
situations.  The  gist  of  that  section  is  that 
replacement  property  must  meet 
recreation  needs  which  are  similar  in 
magnitude  and  impact  as  those  needs 
met  at  the  assisted  site. 

As  a  result  of  the  passage  of  the 
Emergency  Wetlands  Resources  Act  of 
1986  (Pub.  L.  99-645),  wetlands  are  now 
considered  to  be  of  reasonably 
equivalent  usefulness  with  the  properly 


proposed  for  conversion.^  All  other 
criteria  appropriate  in  conversion 
proposals  are  unaffected  by  this  action. 
This  amendment  implements  only  that 
change  in  L&WCF  conversion  policy 
explicitly  required  by  section  303  of  the 
Wetlands  Act  as  passed  by  Congress     , 
and  signed  into  law  by  the  President  on 
November  10, 1986.  The  amendment 
merely  reiterates  what  has  already  been 
made  law  and  is  the  only  practicable 
means  of  implementation  of  the 
statutory  provision.  Therefore,  pursuant 
to  the  Administrative  Procedure  Act,  5 
U.S.C.  553(b)  and  (d),  no  public  comment 
period  is  necessary  and  the  amendment 
is  effective  immediately  on  June  15, 
1987. 

Additional  Determinations 

1.  Compliance  with  the  National 
Environmental  Policy  Act  (NEPA) 

This  action  does  not  constitute  a 
major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment  and  has  been  determined 
to  be  categorically  excluded  from  the 
NEPA  process.  This  is  a  regulation  of  an 
administrative  nature  which  responds 
directly  to  legislative  action  (Pub.  L.  99- 
645),  the  Emergency  Wetlands 
Resources  Act  of  1986),  the 
environmental  effects  of  which  are  too 
broad,  speculative  or  conjectural  to  lend 
themselves  to  meaningful  analysis  and 
will  be  subject  later  to  the  NEPA 
process  on  a  case-by-case  basis. 
Therefore,  no  environmental  assessment 
or  impact  statement  is  required. 

2.  Executive  Order  12291  and  the 
Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  document  is  not  a 
major  rule  under  E.0. 12291  and  certifies 
that  it  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.].  This 
will  not  have  an  annual  gross  effect  on 
the  economy  of  SWM)  million  or  more. 
This  document  will  not  result  in  adverse 
effects  on  competition,  employment, 
investment,  productivity,  or  innovation, 
and  does  not  pertain  to  U.S.  or  foreign- 
based  enterprises  in  domestic  or  export 
markets.  The  rulemaking  will  not  result 
in  a  major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal.  State,  or  local  government 
agencies,  or  geographic  regions.  This 
document  is  not  a  major  rule  and  is 
therefore  exempt  from  the  preparation 
of  a  Regulatory  Impact  Analysis. 


3.  Paperwork  Reduction  Act 

The  information  collection 
requirements  of  36  CFR  Part  59  have 
been  approved  through  May  31. 1989 
(OMB  No.  1024-0047).  This  "amendment 
does  not  impact  the  information 
collection  and  recordkeeping 
requirements  of  Part  59. 

List  of  Subjects  in  36  CFR  Part  59 

Grant  programs.  Recreation.  Outdoor 
Recreation  acquisition,  develupment, 
and  planning. 

In  consideration  of  the  foregoing,  36 
CFR  Part  59  is  amended  as  follows: 

PART  59— LAND  AND  WATER 
CONSERVATION  FUND  PROGRAM  Of 
ASSISTANCE  TO  STATES;  POST 
COMPLETION  COMPLIANCE 
RESPONSIBILITIES 

1.  The  authority  citation  for  Part  59 
continues  to  read  as  follows: 

Authority:  Sec.  6.  l^WCF  Act  of  1965.  hs 
amended:  Pub.  L.  88-578:  78  Stdl.  897;  16 
U.S.C.  4601-4  et  seq. 

2.  Section  59.3  is  amended  by  revising 
paragraph  (b)(3)(i)  to  read  as  follows; 

§  59.3    Conversion  requirements. 

*  •  •  •  • 

(b)  •  •  * 

(3)  •   •    * 

(i)  Property  to  be  converted  must  be 
evaluated  in  order  to  determine  what 
recreation  needs  are  being  fulfilled  by 
the  facilities  which  exist  and  the  types 
of  outdoor  recreation  resources  and 
opportunities  available.  The  property 
being  proposed  for  substitution  must 
then  be  evaluated  in  a  similar  manner  to 
determine  if  it  will  meet  recreation 
needs  which  are  at  least  like  in 
magnitude  and  impact  to  the  user 
community  as  the  converted  site.  This 
criterion  is  applicable  in  the 
consideration  of  all  conversion  requests 
with  the  exception  of  those  where 
wetlands  are  proposed  as  replacement 
property.  Wetland  areas  and  interests 
therein  which  have  been  identified  in 
the  wetlands  provisions  of  the 
Statewide  Comprehensive  Outdoor 
Recreation  Plan  shall  be  considered  to 
be  of  reasonably  equivalent  usefulness 
with  the  property  proposed  for 
conversion  regaidless  of  the  nature  of 
the  property  propo^d  for  conversion. 

Dated:  May  18, 1987. 

«  *  * 

Susan  Recce, 

Assistant  Secretary  for  Fi^h  and  Wildlife  and 

Parks. 

|FR  Doc.  87-13601  Filed  6-12-87:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

46  CFR  Parts  32,  77.  92,  96,  190  and 

195 

(CGD  84-073! 

Miscellaneous  Changes;  Tank  Vessels, 
etc  ;  Correction 

agency:  Coast  Guard,  DOT. 
action:  Correction. 


summary:  In  the  May  15, 1987  issue  of 
the  Federal  Register  (52  PR  18360)  the 
Coast  Guard  published  a  final  rule  with 
the  incorrect  effective  date.  That 
incorrect  date  also  appears  in  several 
places  in  the  body  of  the  rule  itsplf. 
PARTS  32,  92  and  190— [AMENDED] 
I  his  document  corrects  that  date  from 


April  1,  1987,  to  June  15,  1987.  In 
addition,  the  April  1,  1987,  date  is 
corrected  each  time  it  appears,  to  read 
June  15,  1987.  in  the  following  locations: 

§§  32.01-10,  32.15-15,  37.40-1.  32  40-90 
92.07-10  and  190.07-10     lAmended; 

On  page  18362;  §§  32.01-10  (d],  32.15- 
15  [a],  32.15-15  (dj,  32.40-1  [a],  32.40-1 
(c),  and  on  page  18364:  32.40-90,  92.07-10 
(gj.  190.07-10  [f]. 

EFFECTIVE  DATE:  June  15, 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Idhn  Kinscy.  (202)  267-2997. 

SUPPLEMENTARY  INFORMATION:  In 

addition  to  the  corrections  noted  in  the 
summary,  the  following  changes  should 
be  made: 


The  following  typographical  errors  are 
also  corrected: 

§  32.40-35    (Amended) 

In  §  32.40-35(d),  "ocqupancy"  is 
corrected  to  read  "occupancy". 

§32.40-40    (Amended] 

In  §  32.40-40(0).  "aingle  space"  is 
corrected  to  read  "single  space". 

In  §32.4(W0(c)(l)  "wash  baain"  is 
corrected  to  read  "washbasin." 
ij     Dated:  June  5, 1987. 
M.J.  Schiro, 

Captain.  U.S.  Coast  Guard  Acting  Chief. 
Office  of  Marine  Safety,  Security  and 
Environmental  Protection. 
(FR  Doc.  87-13357  Filed  &-11-87;  8:45  am) 
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5  Parts: 

1-1199 25.00  im.  1.  WS7 

1200-End,  6  (6  Reserved) 9  50  Jon    1,  1987 

7  Parts: 

0-45 « 25  00  Jon.  1,  1987 

44-51 ™. 16.00  Jon    1.  1987 

52 23.00  Jon    1,  1987 

53-209 _ 18  00  Jon    1.  1987 

210-299 _ -...  22  00  Jon    1,  1987 

300-399 10.00  Jon    1,  1987 

400-699 1500  Jon    1,  1987 

700-899 22.00  Jon    1,  1987 

900-999 _...  2600  Jon    1,  1987 

1000-1059 15  00  Jon.  1,  1987 

1060-1119 „ 13.00  Jon    1,  1987 

1120-1199 11  00  Jan    1,  1987 

1200-1499 18.00  Jon    1,  1987 

1500-1899 9  50  Jon    1,  1987 

1900-1944 _ _...  2500  Jon    1,  1987 

1945-£nd V 26.00  Jon.  1,  1987 

8  9.50  Jon.  1,  1987 

9  Parts: 

1-199 18  00  Jon.  1,  1987 

200-End 16  00  Jon.  1,  1987 

10  Parts: 

0-199 - 29  00  Jot  1.  1987 

200-399 13  00  Jon  1,  1987 

400-499 1400  Jan  I,  1987 

500-End 24  00  Jon  1,  1987 

11  7  00  Jon  1,  1986 

12  Parts: 

1-199 1100  Jon.  1,1987 

200-299 27.00  Jon  1.  1987 

300-499 13.00  Jon.  1,  1987 

SOO-End 27.00  Jon  1,  1987 

13  19  00  Jon  1,  1987 

14  Parts: 

1-59 21.00  Jon    1,  1987 

60-139 1900  Jon    1.  1987 

140-199 9  50  Jon    1,  1987 

200-1199 19.00  Jon.  1.  1987 

1200-End 11.00  Jon.  1.  1987 

15  Parts: 

0-299 10.00  Jon.  1.  1987 

300-399 20  00  Jon    1,  1987 

400-End 14.00  Jon.  1,  1987 


Title 

16  Parts: 

0-14f 

150-999  ... 
1000-End... 

17  Parts: 

1-239  

240  fnd     .. 

18  Parts: 

1-149 

•150-279.. 
280-399... 
400  End   ..: 

19  Parts: 

•I-I99  ... 
•200-fnd  .. 

20  Parts: 
(399 
400-499  ... 
500  fnd    .. 

21  Parts: 

1-99 

100-169... 

170-199  ... 
200  799  .. 
300  499  .. 
500  599  ... 
600  799  ... 
800  1299.. 
1300  fnd... 

22  Parts: 

1   299 

SOO-End 

23 


Price 

IXOO 
UJtt 
19.00 

26  00 
19  00 

15  00 

1400 

1300 

850 

27  80 
5.50 

10.00 
72.00 
24.00 

12.00 
14.00 
16.00 

&.S0 
ikM 
31.00 

7.00 
13.00 

too 

19.00 
13.00 
16.00 


24  Parts:  " 

0- 199     „ 14.00 

200-499 _ 24.00 

500-699 _ „ .-  9  00 

700-1699 — —.-  17.00 

1700-End 12.00 

25  2400 

26  Parts: 

§§  10-1  169 

§§  1  170-1  300.. 

§5  1  301 

§§  1  401 

§§  1  501 

§S  1  641 

§5  1.851 


_ 29.00 

„.._ „ __...  16.00 

1  400 ; 14.00 

1  500 — .  20.00 

1  640 _ - - — •  15.00 

1  850 -„ ~ — •■  17.00 

1.1200 _ - —..  29.00 

§  §  1  1201-End — •  29.00 


2-29 

30-39 

40-299  . 
•50-299 
300-499. 
500-599. 
600- End  . 


20.00 
13.00 
25.00 
14.00 
14.00 
8.00 
6.00 


27  Parts: 

•1-199 — 21.0ft 

200-End _ 14.0* 

28  21.00 

29  Parts: 

0-99  

100-499 

5«»-«9»... , 

900-1S99 

1 900- 1910 

1911-1919 


16.00 

7.00 

, 24.00 

9.00 

_.  27.00^ 

5.50. 

1970-End _ 29.00 


Revision  Date 

ion  1     1987 

Jon  I     1987 

Jon  1     1987 

Apf  1    1986 

Apf  1,  1986     ■^ 

Apr  1    1987 

Apr  1,  1987 

■     Apr  1,  1987 

Apr.  1.  1987 

Apr  1     1987 

Apr  1     1997 

Apr  1.  1986 

Apr  1.  1986 

Apr  1,  1987 


Apr  1 

Apr  I 

Apr  I 

Apr  1 


1987 
1987 
1987 
1987 


Apr  1  1987 

Apr  1  1987 

Apr  1,  1987 

A|>r  1,  1987 

Apr  1,  1987 


Apr  1.  1987 

Apr  1  1987 

Apr  1.  1987 

Apr  1,  1987 

Apr  1.  1986 

Ape  1,  1987 

Apr  1,  1986 

Apr  1  1987 

Apr  1.  1987 


Apr    1 
Apr    1 


1986 
1986 


Apr  1,  1987 

Apr  1,  1986 

Apr  1     1987 

Apr  1     1987 

Apr  1    1986 

Apr  1,  1986 

Apr  1,  1987 

Apr  1.  1987 

Apr  1.  1986 

Apr  1,  1987 

Apr  1.  1986 


»Apr    1, 
Apr    1. 


1980 
1987 


Apr  1  1987 
Apr  1.  1986 
July  1.  1986 

July  1.  1986 

July  1,  1986 

July  1,  1986 

July  1,  1986 

July  1,  1986 

'July  1,  1984 

July  1.  1986 


Title  prtc* 

200-699 8.50 

700-End 17.00 

31  Parts: 

0-199 11.00 

200-End 16.00 

32  Parts: 

1-39,  Vol.  I „ „ 15.00 

1-39.  Vol.  I 19.00 

1-39,  Vol.  Ill 18.00 

1-189 17.00 

190-399 23.00 

400-629 21 .00 

630  699 13.00 

700  799 _ 15.00 

800  End ;. 16.00 

33  Parts: 

1-199 27.00 

200-End 18.00 

34  Parts: 

1-299 20.00 

300  399 1 1 .00 

400  End „ 25.00 

35  9.50 

36  Parts: 

1-199 -. 12.00 

200-End .' 19.00 

37  12.00 

38  Parts: 

0-17 ....^ 21.00 

18-£nd 15.00 


39 

40  Parts: 

1-51 

52 

53-60 

61-80  


12.00 

2i.oei 

27.00 
23.00 
10.00 


81-99 _ 25.00 

100  149 23.00 

1 50  189 21.00 

1 90  399 27.00 

400  424 22.00 

425  699 24.00 

700  fnd   w 24.00 

41  Chapters: 

1,  1-1  to  1-10 13  00 

13  00 

, .„ 14  00 

6  00 

, 4  50 

13  00 

9  50 

13  00 

13  00 

13  00 


1.  1-11  to  Appendix,  2  (2  Reserved) . 

3-4 

7 

S 

9 „ 

10-17 

18,  Vol.  I,  Ports  1-5 

18.  Vol  «,  Ports  6-19 

18,  Vol  111,  Ports  20-52 


19-lOOi^ 13  00 


1-100. 
101 


7.50 


9.50 
23.00 

102-200. ..1 12.00 

201-End., 

42  Parts: 

1-60 15.00 

61-399 10.00 

400  429. „ 
430-tnd 


20.00 
15.00 


Revision  Date 

1986 
1986 


July 
July 


July 

July 

»Jul^ 
»July 
Moly 
July 
July 
July 
July 
July 
July 

July 
July 

July 
July 
July 
July 

July 

July 
July 

July 
July 
July 


July 

uly 
'uly 
uly 
uly 

uly 

v'y 

'uly 
luly 
luly 

luly 

luly 
luly 
uly 
uly 
'uly 
uly 
uly 
luly 
uly 
uly 
uly 
luly 
luly 
uly 
uly 

Oct 
Oct. 
Od 
Oct. 


1986 
1986 

1984 
1984 
1964 
1986 
1986 
1986 
1986 
1986 
1986 

1986 
1986 

1986 
1986 
1986 
1986 

1986 
1986 
1986 

1986 
1986 
1986 

1986 
1986 
1986 
1986 
1986 
1986 
1986 
1986 
1986 
1986 
1986 

1984 
1984 
1984 
1984 
1984 
1984 
1984 
1984 
1984 
1984 
1984 
1986 
1986 
1986 
1986 

1986 
1986 
1986 
1986 


Title                                                                   \  Price 

43  Parts: 

1-999  14.00 

1000  3999 24  00 

4000-End 1 1 .00 

44  17.00 

45  Parts: 

1-199    ._ 13.00 

200-499 9.00 

500- 1 199 18.00 

1200-End 13  00 

46  Parts: 

1  40    13.00 

41-69 13  00 

70-89 7  00 

90- 1 39 1 1  00 

140-155 8  50 

156-165 14  00 

166-199 13  00 

200-499 19.00 

500  £i>d 9  50 

47  Parts: 

0-19 17  00 

20-39 ' 18.00 

40-69 1 1  00 

70-79 17  00 

80-End 20.00 

48  Chapters: 

1  (Ports  1-51) 

1  (Parts  52-99) 

2 

3-6 

7-14 


Revision  Date 


21  00 

16  00 

27  00 

1 7 .00 

23  00 

15-End 22  00 

49  Parts: 

1-99 10.00 

100-177 24  00 

178-199 19  00 

200-399 17.00 

400-999 21  00 

1 000- 1 1 99 1 7 .00 

1200-End 17.00 

50  Parts: 

1  - 1 99 ., 1 5  00 

200-End 25  00 

CFR  Index  ond  Findings  Aids 27.00 

Complete  1987  CFR  set     595  00 

Microfiche  CFR  Edition 

Complete  set  (one-time  moiling) 155  00 

Complete  set  (one  time  mailing) „ 125  00 

Complete  set  (onetime  mailing) „....„..„„„...  1 '  5  00 

Subscription  (moiled  as  issued) „ 185  00 

Subscription  (moiled  as  issued) 165  00 

Individuol  copies  3,75 


Od.  1 
Oct  1 
Od  1 
Od.  1 

Od.  1 
Od  1 
Od.  1 
Od.  1 

Od.  1 

Od  1 
Od  1 
Od 
Od 


Od 
Od 
Od 
Od 


1, 
1, 
1, 
1. 
1, 
1, 

Od  1 
Od  1 
Od.  1 
Od.  1 
Od.  1 

Od.  1 
Od   1 

Dec  31 
Od  1 
Od.  1 
Od   1 

Od   1 

Od  1 
Od  1 
Od  1 
Od  1 
Od.  1 
Od.  1 

Od.  1 
Od.  1 


1986 
1986 
1986 
1986 

1986 
1986 
1986 
1986 

1986 

1986 
1966 
1986 
1985 
1986 
1986 
1986 
1986 

1986 
1986 
1986 
1986 
1986 

1986 
1986 
1986 
1986 
1986 
1986 

1986 
1986 
1986 
1986 
\9&6 
1986 
1986 

1986 

1986 


Jon  1  1987 
1987 

1983 
1984 
1985 
1986 
1987 
1987 


Becouse  Title  3  is  or  annual  compilotion,  this  volume  ond  oil  previous  volumes  siwukl  be 
retoined  05  o  permanent  relerence  source 

'  Nc  omendments  to  ttiis  voiu^ne  were  promulpote^  dunnc  me  pe^*oc  Api  1.  1980  to  Morch 
31    1986   TSe  CFR  volume  issue*  OS  0*  Apr    1    I'SC   shouic  Be  ^e'oined 

■  No  amendments  10  thn  volume  we^e  prorriuioate<;  du'inc  the  penod  July  1,  1984  to  June 
30    1986   TSe  Cf-S  volume  issued  os  ot  iu'v  1    1984   stxwie  be  -e»otn«l 

*  No  omendmen's  ic  thii  volume  we^  promuigoted  tJu^m^  the  peood  July  1,  1985  to  June 
30,  1986   The  CFR  volume  issues  as  of  Ju'v  1    1965  shouK:  be  re'oi.ned 

^Th«  July  1  1985  edit«)r  o'  33  CFB  Pots  1-^89  coniOKn  c  note  onlv  for  Ports  1-39 
inclusive  For  the  tul'  te«'  o*  ttie  Defense  Acouis'tor  Reguiwions  ir  Ports  1-39,  consult  the 
th'ee  CFR  volumes  issued  os  of  Ju'v  1    19B4    comoimnq  mose  pons 

*  The  July  1  1985  edition  o<  41  CFR  Chapter  t-  IOC  contoins  c  not*  oolylor  Chopters  1  to 
49  inclusive  For  'Se  ful:  text  o<  p'ocuremen'  reguiotions  r  Chapters  1  to  49,  consult  the  eleven 
CFR  volumes  issued  os  ol  July  1    1984  con'oining  those  chopte^ 

*  No  otT>endmen!s  tc  this  volume  we^e  promulgated  dunn^  the  period  Oct.  1.  1985  to  Sept 
30,  1966   The  CFR  volume  issued  as  ol  Oct    1,  198b  shouw  be  reiomed. 


30  Parts: 

0-199 


16.00        •  July  1,  1985 


UM  I 


UM  I 


a 


Guide  to 
Record   ^^ 
Retention' 
Requirements 

in  the  Code  of 

Federal  Regulations  (CFR) 

GUIDE:  Revised  |*nuary  1.  1986 
SITPI.FMENT:  R«rt'ised  January  1.  19«7 

The  GUIDE  and  the  SUPPLEMENT  she 
be  used  together.  This  useful  reference  tOA 
ccMnpiled  frimi  agency  regulations,  is  dtrsigned  to 
assist  anyone  with  Federal  recordkeeping 
obligations.  / 

The  various  abstracts  in  the  GUlfjE  tell  the 
user  (1)  what  records  must  be  kept.  (2)  who  must 
keep  them,  and  (3)  how  long  thoy  must  be  kept. 

The  GUIDE  is  formatted  and, numbered  to 
parallel  the  CODE  OF  FEDERAL  REGULATIONS 
(CFR)  for  uniformity  of  citation  and  easy 
reference  to  the  source  document. 

Compiled  by  the  Office  of  the  Federal 
Register.  National  Archives  and  Records 
Administration. 

Order  from  Superintendent  o/  Documents, 
U.S.  Government  Printing  Office, 
VVashmgton.  DC.  20402-9325. 


Suptrintendpnt  of  Doruments  Publication  Order  Form 

Order  Procesaing  Code:    *6243  Charge  your  order    ^^     TST 
rt's  easy!   ^^^    •■'^ 

[ I     \  M_j  O  ^    please  send  me  the  foUowing  indicated  publications: 


_copies  oi  the  1986  GUIDE  TO  RECORD  RETENTION  REQUIREMENTS  IN  THE  CFR 
S/N  022-003-011 2 3-4  at  $10.00  each, 
.copies  of  the  1987  SUPPLEMENT  TO  THE  GUIDE,  S/N  069-000-00001-1  at  $1.50  each. 


1    The  total  cost  of  my  order  is  $ (International  customers  please  add  an  additional  25%).  All  prices 

include  regular  domestic  postage  and  handling  and  are  good  through  10/87.  After  this  date,  please  caU 
Order  and  Infrirmation  Desk  at  202-783-3238  to  verify  price*. 
Please  Type  or  Print 

3.  Please  choose  method  of  payment:  ^ 

[    I  Check  payable  to  the  Superintendent  of  Documents 
I     [  GPO  Deposit  Account     1    I     11     I     11    H    1 


(Company  or  personal  name) 


(Additional  address/attention  line) 


(Street  address) 


EH  VISA.  CHOICE  or  MasterCard  Account 


(City.  State,  ZIP  Code) 
(  ) 


(Credit  card  expiration  date) 


Thank  you  for  your  order! 


(Daytime  phone  including  area  code) 


(Signature) 


4«7 


4.  Mail  To:  Superintendent  of  Documents.  Government  Printing  Office.  Washington.  D.C.  20402-9325 
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